9-2-97  • 

Vol.  62  No.  #^ 


Tuesday 
September  2,  1997 


0 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAI. 
PUBLICATION  MAY  AFFECT  THE  QU.'\LrrY  OF 
THE  MICORFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


PERIODICALS 

Postage  and  Fees  PakJ 
U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


Pt    FR         am       346U   DEC      97      R 

L/MJ 

SERJ^LS    >=>C0U3S373ONS 

PO    BOX    3345 

ANN    P)RBOR  Ml       48106 


9-2-97 

Vol.  62        No.  169 

Pages  46175-46430 


Tuesday 
September  2,  1997 


Briefings  on  how  to  use  the  Federal  Register 

For  information  on  brie&ngs  in  Washington,  DC  and 
Boston,  MA,  see  the  announcement  on  the  inside  oover 
of  this  issue. 


fi*^  Mi  «i 

^  wm  tm 

z       s       S 


Now  Availabie  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes} 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  Sutes  Government  Printing 
Office  (GPO).  CFR  titles  wiU  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  availabie.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concunently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administntive 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Su|^x>rt  Team  via: 

it    Phone:  toll-free:  1-888-293-6498 

it    Email:  gpoaccessOgpo.gov  ' 
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FEDEJtAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  u«es  the  Federal  Register  and  Code  of  Federal 

Regulations 
WHO:        Sponsored  by  the  ORice  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

September  9,  1997  at  9:00  am. 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street.  NW. 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


WHEN: 


WHERE: 


WHEN: 
WHERE: 


BOSTON,  MA 

September  23.  1997  at  9:00  am. 
John  F.  Keimedy  Library 
Smith  Hall 
Columbia  Point 
Boston.  MA  02125 


RESERVATIONS:  1-800-688-9889  xO 
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Agricultural  Marketing  Service 

RULES 

Cotton  research  and  promotion  order: 
Imported  cotton  and  cotton  content  of  imported  products; 
supplemental  assessment  calculation,  46412-46418 
Potato  research  and  promotion  order: 
Importers'  votes  and  reporting  requirements  clarification 
46175-46179 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Food  Safety  and  Inspection  Service 
See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  46403 

Animal  and  Plant  HeaWi  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
African  swine  fever;  disease  status  change — 
Italy,  except  Sardinia.  46179-46181 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES  " 

Meetings;  Simshine  Act,  46246 

Centers  for  Disease  Contix>l  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  46364- 
46365 

Commerce  Department 

See  International  Trade  Administration 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bulgaria.  46247 

Consumer  Product  Safety  Commission 

RULES 

Freedom  of  Information  Act;  implementation,  46192-46198 
Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  II — 
1998  proposed  aggregate.  46373-46375  * 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
RULES 

Qvil  monetary  penalties:  inflation  adjustment,  46181- 
46184 
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NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  46247 

Environmental  Protection  Agency 

RULES 

Air  programs:  / 

Outer  Continental  Shelf  regulations — 
Enforcement  beyond  25-mile  limit;  delegation  and 
ofiiset  remands,  46406-46409 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Oregon.  46208-46211 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maryland,  46199-46202 
Rhode  Island,  46202-46207 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 

National  priorities  list  update,  46211 
PROPOSED  RULES 

Air  quality  implementation  plans;  aj^roval  and 
promulgation;  various  States: 
Maryland,  46228-46229 
Rhode  Island,  46229 
Air  quality  planning  purposes;  designation  of  areas: 
Arizona,  46229-46234 
California,  46234-46238 
Texas,  46238-46241 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  46264 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 

Council,  46264-46265 
Safe  Drinking  Water  Act,;  regulatory  impact  analysis 
framework  for  implementing  amendments: 
stakeholders,  46265-46266 

Federal  Aviation  Administivtion 

RULES 

Airworthiness  directives: 

Boeing,  46186-46192 

British  Aerospace,  46184-46186 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  46221-46223 
NOTICES 
Airport  noise  compatibility  program: 

Laughlin/Bullhead  International  Airport,  AZ,  46396- 
46397  y^ 

Scottsdale  Airport,  AZ,  46398 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  46398-46399 

RTCA.  Inc.,  46399-46400 

r 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Private  land  mobile  services — 
220-222  MHz  band;  40-mile  rule  repealed,  46211- 
46214 
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PROPOSED  RULES 
Radio  services,  special: 
Maritime  services — 
Licensing  process  simplification  and  flexibility  for 
public  coast  stations,  46243 
Television  broadcasting: 

Advanced  television  (ATV)  systems — 
Digital  television  service;  State  and  local  zoning  and 
land  use  restrictions;  preemption  authority,  46241- 
46243 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  46266 

Federal  Emergency  Management  Agency 

NOTICES 

Flood  insurance  program: 
Flood  map  changes.  46266-46362 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

ConsoUdated  Edison  of  New  York,  Inc.,  et  al.,  46255- 
46257 

New  York  State  Electric  &  Gas  Corp.  et  al.,  46257-46261 

Western  Resources.  Inc..  et  al..  46261-46263 
Hydroelectric  applications.  46263-46264 
Applications,  hearings,  determinations,  etc.: 

Black  Marlin  Pipeline  Co.,  46247-46248 

Chandeleur  Pipe  Line  Co.,  46248 

Qncinnati  Gas  &  Electric  Co.  et  al.,  46248 

Florida  Gas  Transmission  Co.,  46248 

Kentucky  West  Virginia  Gas  Co.  L.L.C..  46248-46249 

KN  Interstate  Gas  Transmission  Co..  46249 

Mississippi  River  Transmission  Corp.,  46249 

Nor  Am  Gas  Transmission  Co.,  46250 

Nora  Transmission  Co.,  46249 

Northern  Natural  Gas  Co.,  46250 

Northwest  Pipeline  Corp.,  46250-46251 

OverthrustPipeUne  Co.,  46251 

Ozark  Gas  Transmission  System,  46251 

Sumas  Intematidhal  Pipeline  Inc.,  46251 

TCP  Gathering  Co.,  46251-46252 

Texas  Eastern  Transmission  Corp..  46252-46253 

Transcontinental  Gas  Pipe  Line  Corp.,  46253 

Transwestem  Pipeline  Co.,  46253-46254 
'    Williams  Natural  Gas  Co..  46254-46255 

Williston  Basin  Interstate  Pipeline  Co..  46255 

Zond  Windsystem  Partners,  Ltd.,  46255 
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'  Federal  Labor  Relations  Authority 

RULES 

Unfair  labor  practice  proceedings;  miscellaneous  and 
general  requirements,  46175. 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  46362—46363 
Perinissible  nonbanking  activities,  46363 
Permissible  nonbanking  activities;  correction,  46363 

Federal  Trade  Commission 

NOTICES 

Compliance  assistance  and  civil  penalty  leniency  policies 
for  small  entities;  policy  statement,  46363—46364 

Rnanclal  Management  Service 
See  Fiscal  Service 


Fiscal  Service 

PROPOSED  RULES 

Financial  management  services: 
Taxpayer  identifying  number  requirement,  46428-46430 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Federal  Indian  reservations,  off-reservation  trust  lands 
and  ceded  lands,  46420-46425 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Molokai  plant  cluster,  46369-46370 

Food  and  Drug  Administration 

RULES 

Protection  of  human  subjects: 
Emergency  research  activities  in  cases  of  life-threatening 
medical  conditions;  informed  consent  requirements, 
exceptions;  meeting,  46198-46199 
PROPOSED  RULES 
Human  drugs: 
Laxative  products  (OTC);  tentative  final  monograph, 
46223-46227 
NOTICES  .' 

Meetings: 
Oncologic  Drugs  Advisory  Committee,  46365 
X-ray  assemblers'  responsibilities;  workshop,  46365- 
46366 
Reports  and  guidance  docimients;  availability,  etc.: 
Computerized  systems  used  in  clinical  trials;  industry 

guidance,  46366 
Liquid  chemical  sterilants  and  high  level  disinfectants; 
evaluation  process  reexamination,  46366-46367 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Meat  and  Poultry  Inspection  National  Advisory 
Committee,  46244 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46375 

Grain  Inspection,  Paclters  and  Stodtyards  Administration 

NOTICES 

Agency  designation  actions: 
Indiana,  46244-46245 
Minnesota.  46245-46246 
North  Dakota  et  al..  46246 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
Cpnsumer  Protection  and  Quality  in  Health  Care  Industry 
Advisory  Commission,  46364 

Housing  and  Urt>an  Development  Department 

NOTICES     • 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  46367—46368 
Submission  for  OMB  review;  comment  request,  46368 


Grants  and  cooperative  agreements;  availability,  etc.: 
Fair  housing  initiatives  program.  46368-46369 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46375—46376 
Submission  for  OMB  review;  comment  request,  46376- 
46379 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Minerals  Management  Service 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

See  Reclamation  Bureau 

international  Development  Cooperation  Agency 
See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 
Meetings: 
Exporters'  Textile  Advisory  Committee,  46246 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Conunission 
See  Inunigration  and  Natiu^zation  Service 

l.abor  Department 

See  Mine  Safety  and  Health  Administration 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46370-46371 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Costain  Coal,  Inc.,  et  al.,  46379-46380 

National  Archives  and  Records  Administration 

NOTICES 

Nixon  Presidential  historical  materials  firora  White  House 
central  files;  0{>ening  of  materials,  46380 

National  Communications  System    v 

NOTICES 

Federal  telecommunications  standards: 
Recoitunendations;  approval  for  publication — 
Commercial  building  telecommunications  cabling 

standard,  46381 
Document  facsimile  transmission  procedures.  46381 
Group  3  facsimile  apparatus  for  document 
transmission,  46380 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 
Definitions,  46227-46228 

National  Institute  for  Uteracy 

NOTICES 
Meetings: 
Advisory  Board;  correction,  46381 


National  Park  Servic* 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  46371 

Nuclear  Regulatory  Commis^on 

NOTICES 

Environmental  statements;  availability,  etc.: 

Wisconsin  Electric  Power  Co.,  46381-46382 
Meetings: 

Nuclear  Waste  Advisory  Committee.  46382-46383 
Meetings;  Sunshine  Act.  46383-46384 
Applications,  hearings,  determinations,  etc.: 

Ben-Haim,  Aharon,  Ph.D.,  46381    ) 

Occupational  Safety  and  Health  RevifU  Commission 

NOTICES 

Goals  and  objectives  developed  under  Government 
Performance  and  Results  Act  of  1993;  comment 
request,  46384 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46372-46373 

Personnel  Management  Office 

PROPOSED  RULES 

Prevailing  rate  systems,  46221 

NOTICES 

Health  benefits.  Federal  employees: 

Medically  imderserved  areas  (1998  CY),  46384-46385 
Meetings: 

National  Partnership  Coimcil,  46385-46386 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Contra  Costa  Water  District  Multi-Purpose  PipeUne 
Project,  CA.  46371-46372 

Research  and  Special  Programs  Administration 

RULES 

Haz£irdous  materials:  • 

Hazardous  materials  transportation — 
Radioactive  materials  transportation;  radiation 
protection  program  requirements  withdrawn, 
46214-46217 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46386- 
46387 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  46390—46392 

Chicago  Stock  Exchange.  Inc.,  46392-46393 
Applications,  hearings,  determinations,  etc.: 

Monarch  Life  Insurance  Co.  et  aL.  46387-46390 
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State  Department 

NOTICES 

Conunittees;  establishment,  renewal,  termination,  etc.: 
International  Telecommunications  Advisory  Committee, 
46393-46394 
Meetings: 
Private  International  Law  Advisory  Committee,  46394- 
46395 

Sut>stanc6  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  46367 

Surface  Transportation  Board 

RULES 

Practice  and  procedure: 
Statutory  jurisdiction;  voluntary  arbitration  of  certain 
disputes,  46217^6220 
NOTICES 
Motor  carriers: 
Service  pooling  agreements — 
Peter  Pan  Bus  Lines,  Inc..  et  al.,  46400 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Research  and  S(>ecial  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Statistics  Bureau 

NOTICES  -    '' 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  46395- 
46396 

Submission  for  OMB  review;  comment  request; 
correction,  46396 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  46396 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46400—46402 
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Rules  and  Regulations 


Fsdsral  Biigtoitr 

VoL  62,  No.  169 

Tuesday,  Septemtwr  2,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  t^le  Code  of 
Federal  Regulations,  which  is  published  under 
50  title^pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tt»  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2423  and  2429 

Unfair  Labor  Practice  Proceadings: 
MIscellaneoua  and  General 
Requirements 

agency:  Federal  Labor  Relations 
Authority. 

ACTION:  Clarification  of  final  rule. 

SUMMARY:  This  action  clarifies  the 
effective  date  of  the  Federal  Labor 
Relations  Authority's  amended 
regulations  regarding  unfair  labor 
practice  (ULP)  proceedings  (Part  2423) 
and  miscellaneous  and  general 
requirements  (Part  2429).  The  amended 
regulations  appeared  in  the  Federal 
Register  on  July  31,  1997  (62  FR  40911). 
Those  regulations  showed  an  effective 
date  of  October  1, 1997.  However, 
section  2423.1  of  the  amended 
regulations  stated  that  the  amended 
regulations  were  applicable  to  "any 
complaint  filed  on  or  after  October  1, 
1997,"  while  the  supplementary 
information  regarding  that  section  stated 
that  "October  1, 1997  is  the  effective 
date  of  subparts  B,  C,  and  D  of  this 
parL"  By  this  dociunent,  the  Federal 
Labor  Relations  Authority  clarifies  that 
subpart  B  of  part  2423  applies  to  all 
complaints  filed  after  the  October  1. 
1997  effective  date.  Subparts  C  and  D  of 
part  2423  and  all  revisions  to  part  2429 
apply  to  all  ULP  complaints  pending 
after  October  1, 1997,  regardless  of 
when  the  complaints  were  filed. 

EFFECTIVE  DATE:  October  1, 1997. 

ADDRESSES:  Office  of  Case  Control, 
Federal  Labor  Relations  Authority,  607 
14th  Street.  N.W.,  Washington,  D.C. 
20424-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Constantino,  Office  of  Case 
Control,  at  the  address  listed  above  or 
by  telephone  i  (202)  482-6540. 


Dated:  August  27, 1997. 
Solly  Thomas, 

Executive  Director,  Federal  Labor  Relations 

Authority. 

[FR  Doc.  97-23238  Filed  8-29-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agriculturai  IMarfceting  Service 

7CFR  Part  1207 
[FV-06-7O3IFR1 

Potato  Research  artd  Pronation  Plan; 
Suspension  of  Portions  of  the  Plan; 
Amendments  of  the  Regulations 
Regarding  Importers'  Votes;  and 
Clarification  of  Reporting 
Requirements 

AGBICY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  will  suspend 
portions  of  the  Potato  Research  and 
Promotion  Plan  (Plan)  that  require 
National  Potato  Promotion  Board 
(Board)  members  be  nominated  at 
meetings,  suspends  obsolete  provisions 
in  the  Plan,  amends  the  rules  and 
regulations  issued  imder  the  Plan  to 
provide  for  mail  balloting  as  an 
alternative  means  of  selecting  nominees 
for  appointment,  permits  importer 
members  of  the  Board  to  vote  on  the 
basis  of  the  volume  of  imported 
potatoes,  and  provides  in  the  rules  and 
regulations  that  designated  handlers 
must  report  to  the  Board  those  potatoes 
of  their  own  production  for  which  the 
assessment  has  been  paid  by  another 
designated  handler. 
DATES:  Effective  September  3, 1997. 
Comments  must  be  received  by 
November  3, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Research  and  Promotion  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
STOP  Code  0244, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0244,  fax  (202)  205-2800.  Three  copies 
of  all  written  material  should  be 
submitted.  Conunents  will  be  made 
available  for  public  inspection  at  the 
Research  and  Promotion  Branch  during 


regular  business  hours.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  C.  Abraham,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  STOP  Code 
0244, 1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0244;  telephone 
(202)  720-5057  or  (888)  720-9917  (toll 
free). 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  the  Potato  Research  and 
Promotion  Plan  (Plan)  (7  CFR  Part 
1207).  The  Plan  is  authorized  by  the 
Potato  Research  and  Promotion  Act,  as 
amended  [7  U.S.C.  2611-2627], 
hereinafter  referred  to  as  the  Act 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  ad^Sinistrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  311  of  the  Act,  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  of  Agricultiu^  (Secretary) 
stating  that  such  plan,  any  provision  of 
such  plan,  or  any  obligation  imposed  in 
connection  with  such  plan  is  not  in 
accordance  with  law;  and  requesting  a 
modification  of  the  plan  or  an 
exemption  bora  the  plan.  Such  person 
is  afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  will  rule  on  the  petition.  The 
Act  provides  that  the  district  court  of 
the  United  States  in  any  district  in 
which  such  person  is  an  inhabitant,  or 
has  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  that  a 
complaint  is  filed  within  20  days  after 
the  date  of  entry  of  the'ruling. 

Executive  Order  12886  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget 

In  accordance  with  the  Regulatory 
Flexibility  Act  [5  U.S.C.  601  et  seq.] 
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(RFA),  the  Agency  is  required  to 
examine  the  impact  of  this  rule  on  small 
entities.  Accordingly,  we  have 
performed  this  initial  regulatory 
flexibility  analysis. 

According  to  data  from  the  1992 
Census  of  Agriculture,  published  by  the 
Department  of  Commerce,  there  are 
approximately  6,744  potato  producers 
who  grow  potatoes  on  5  or  more  acres 
and  are  thus  subject  to  the  provisions  of 
the  Plan.  Of  these,  approximately  4,817 
potato  producers  may  be  classified  as 
small  agricultural  producers.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601]  as  those  having  annual 
receipts  of  less  than  $500,000. 
Therefore,  the  majority  of  potato 
producers  may  be  classified  as  small 
entities. 

According  to  data  from  the  Board, 
there  are  an  estimated  1,511  potato 
handlers,  334  importers  of  potatoes  and 
potato  products  for  human 
consumption,  and  27  importers  of  seed 
potatoes  who  are  subject  to  the 
provisions  of  the  Plan.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601]  as  those  whose  annual 
receipts  are  less  than  $5  million.  For  the 
purpose  of  this  analysis,  it  is  concluded 
that  the  majority  of  potato  handlers  and 
importers  are  small  entities. 

According  to  data  bova.  USDA's 
National  Agricultural  Statistics  Service 
(NASS).  potato  production  in  the  United 
States  for  1996  totaled  497  million 
hundredweight  (cwt).  Idaho  leads  the 
U.S.  in  the  production  of  potatoes  with 
28.2  percent  of  this  total,  followed  by 
Washington  with  19.1  percent. 
Colorado,  Oregon,  Wisconsin,  and  North 
Dakota  each  produce  about  6  percent  of 
the  total  U.S.  production.  Other  major 
producing  states  in  1996  were 
Minnesota  (4.9  percent),  Maine  (4.3 
percent),  Michigan  (2.8  percent),  and 
California  (3.1  percent).  Florida,  New 
York,  and  Nebraska  each  produced 
between  1  and  2  percent  of  total  U.S. 
production,  and  all  other  states 
produced  less  than  1  percent  each. 

Using  preliminary  data  from  NASS 
that  shows  an  average  U.S.  farm  price 
for  potatoes  in  1996  was  $5.11  per  cwt, 
the  value  of  the  1996  U.S.  potato  crop 
is  estimated  at  $2.54  billion. 

Exports  of  all  types  of  potatoes  and 
potato  products  diuing  1996  totaled 
approximately  39  million  cwt.  on  a 
fresh-weight  basis.  East  Asia  and  the 
Pacific  Rim  countries  are  the  largest 
market  for  frozen  potatoes  and  frozen 
french  fries,  while  Canada  is  the  largest 
market  for  exports  of  U.S.  tablestock  and 
seed  potatoes. 


hnports  of  tablestock,  seed  potatoes, 
and  processed  potatoes  (frozen,  canned, 
chips,  etc.)  for  1996  totaled  24  million 
cwt.  on  a  fresh-weight  basis.  Tablestock, 
seed  potatoes,  and  frozen  potato 
products  accounted  for  about  93  percent 
of  the  total  value  of  potato  imports,  and 
over  99  percent  of  these  items  came 
bom  Canada. 

The  Board  administers  a  national 
program  of  research,  development, 
advertising,  and  promotion  designed  to 
strengthen  potatoes'  competitive 
position  and  to  maintain  and  expand 
domestic  and  foreign  markets  for 
potatoes  and  potato  products.  The 
program  is  financed  by  assessments  on 
producers  of  5  or  more  acres  of  potatoes 
(collected  by  the  first  handler)  and  on 
all  imported  fzesh  or  processed  potatoes 
for  human  consumption  and  seed 
potatoes  (collected  by  the  U.S.  Customs 
Service).  The  Secretary  has  oversight 
responsibility  for  the  Board's  activities. 
There  are  currently  107  Board 
members — 102  producers;  4  importers; 
and  1  public  member — who  are 
appointed  by  the  Secretary  to  serve  a-3- 
year  term  on  the  Board.  Approximately 
one-third  of  the  members'  terms  of 
office  expire  each  year  on  the  last  day 
of  February. 

This  action  will  suspend  portions  of 
the  Plan  and  amend  the  rules  and 
regulations  issued  under  the  Plan. 

The  suspension  of  portions  of  the 
Plan  will  eliminate  the  requirement  that 
industry  members  be  nominated  for 
appointment  to  the  Board  only  at 
meetings  of  producers  or  importers.  The 
rules  issued  under  the  Plan  are  also 
being  amended  to  provide  mail  balloting 
as  an  alternative  means  of  selecting 
nominees  for  appointment 

The  Plan  currently  requires 
nominations  for  producer  and  importer 
members  be  submitted  to  USDA  by 
November  1  of  each  year  for 
appointments  to  be  made  by  the 
Secretary  by  March  1  of  the  following 
year.  In  order  to  provide  the  largest 
number  of  producers  an  opportimity  to 
participate,  nomination  meetings  are 
typically  held  in  conjunction  with 
meetings  of  state  or  local  potato  or 
vegetable  industry  organizations, 
usually  late  in  the  fail  after  harvesting. 
However,  in  many  cases,  this  places 
nomination  meetings  close  to  or  after 
the  November  1  deadline  for  submitting 
nominations  to  USDA.  Additionally,  in 
some  states,  potato  production  may  be 
in  widely  separated  locations,  posing  a 
hardship  for  growers  to  attend  meetings. 
In  some  cases,  growers  must  travel 
several  hundred  miles  and  incur  the 
expense  of  an  overnight  stay  in  order  to 
participate  in  a  nomination  meeting.  In 


these  cases,  attendance  at  meetings  has 
suffered. 

Nomination  meetings  for  importer 
members  have  been  conducted  by  the 
Board  at  its  office  in  Denver,  Colorado. 
Although  Denver  is  a  central  location 
for  this  meeting,  all  importers  have  had 
to  fly  to  Denver  to  attend  a  1-hour 
meeting. 

For  several  years,  the  Board  has 
discussed  this  problem  with  USDA.  At 
its  January  1997  meeting,  the  Board's 
Administrative  Committee,  acting  on 
behalf  of  the  Board,  voted  to 
reconunend  to  USDA  that  action  be 
taken  to  suspend  portions  of  the  Plan 
and  to  amend  the  rules  and  regulations 
to  permit  members  of  the  potato 
industry  the  flexibility  to  choose  the 
manner  of  nominating  candidates  for 
appointment.  Providing  the  option  of  a 
mail  ballot  for  nominating  candidates 
will  provide  an  opportunity  for  a  greater 
number  of  industry  members  to 
participate  in  the  nomination  process. 
In  some  cases,  the  burden  and  expense 
for  producers  to  travel  long  distances  to 
attend  a  nomination  meeting  will  be 
eliminated.  Permitting  an  optional 
means  of  nominating  importer  members 
will  also  eliminate  the  time  and  expense 
ciurendy  incurred  for  importers  to 
participate  in  these  meetings. 
Additionally,  nomination  activity  will 
not  have  to  be  coupled  with  industry 
meetings,  thus  permitting  the 
nomination  process  to  take  place  early 
enough  that  the  nominees'  applications 
for  appointment  can  be  forwarded  to 
USDA  well  before  the  November  1 
deadline. 

If  these  changes  are  not  made, 
producers  and  importers  will  continue 
to  incur  financial  and  time  loss  to  attend 
and  participate  in  nomination  meetings, 
and  attendance  at  these  meetings  will 
continue  to  suffer. 

The  second  amendment  to  the  rules 
and  regulations  will  permit  importer 
members  of  the  Board  to  vote  on  the 
basis  of  the  voliune  of  imported 
potatoes,  processed  potato  products, 
and  seed  potatoes  in  the  same  manner 
as  producer  members  of  the  Board  vote 
on  the  basis  of  domestic  potato 
production.  Since  the  program's 
inception,  the  Plan  has  permitted 
producer  members  to  call  for  a  vote  by 
the  production  of  each  State.  In  the  1990 
Farm  Bill,  Congress  amended  the  Act  to, 
along  with  other  changes,  include 
imported  potatoes  and  potato  products 
for  human  consumption  and  seed 
potatoes  under  the  program's 
provisions.  When  the  Plan  and  rules 
and  regulations  were  amended  to 
conform  with  the  amended  Act.  a 
provision  permitting  importers  to  vote 
on  the  basis  of  the  voliune  of  imported 


potatoes  was  inadvertenUy  omitted.  In 
production  votes  taken  by  the  Board 
since  imports  were  included  in  the 
program's  provisions,  importers  have 
voted  the  volume  of  potato  imports  on 
a  fresh-weight  basis. 

This  amendment  will  correct  the 
oversight  and  include  provisions  in  the 
regulations  to  reflect  the  procedure 
currenUy  in  practice.  Importers'  votes 
carry  the  same  proportional  weight  as 
producers'  votes  and  will  result  in 
equitable  treatment  of  importers. 

The  third  amendment  will  specify  in 
the  rules  and  regulations  that  the 
designated  handlers  of  potatoes  must 
report  to  the  Board  those  potatoes  of 
their  own  production  for  which  the 
assessment  has  been  paid  by  another 
first  handler. 

The  regulations  currendy  require 
designated  handlers  of  potatoes  to 
report  and  pay  assessments  on  the 
potatoes  of  someone  else's  production 
that  they  handle.  In  some  cases, 
designated  handlers  are  also  producers, 
and  the  assessment  for  their  potato, 
production  may  be  paid  by  another 
designated  handler.  For  example,  a 
processor  who  purchases  field-run 
potatoes  is  considered  the  designated 
handler  and  is  responsible  for  reporting 
to  the  Board  and  paying  assessments  on 
those  potatoes  even  though  the  producer 
may  also  be  a  designated  handler  who 
is  also  submitting  reports  and 
assessments  to  the  Board.  In  order  for 
the  Board  to  assure  that  all  handling  has 
been  reported  and  assessments  have 
been  paid  and  credited  to  the  producer, 
the  Board  must  be  able  to  cross- 
reference  the  handling  of  potatoes  on 
the  reports  of  both  designated  handlers. 

The  authority  for  this  information 
collection  exists  in  §  1207.350  of  the 
Plan.  It  is  necessary  to  provide  in  the 
text  of  the  regulation  concerning 
designated  handlers'  reporting 
responsibilities  that  designated  handlers 
must  report  to  the  Board  those  potatoes 
of  their  own  production  for  which  the 
assessment  has  been  paid  by  another 
designated  handler.  "The  information 
collection  burden  and  the  form  used  to 
collect  the  information  on  handling  of 
potatoes  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  approval 
number  0581-0093.  The  1-hour-per- 
response  burden  ciurenUy  approved 
includes  the  time  necessary  for 
designated  handlers  to  provide 
information  on  assessments  paid  by 
another  designated  handler  on  the 
reporting  form  submitted  no  more  often 
than  monthly.  This  information  is 
readily  available  from  the  confirmation 
each  designated  handler  is  required  to 


provide  to  producers  on  the  amotmt  of 
assessments  paid  on  their  behaU. 

In  addition,  this  rule  suspends 
obsolete  provisions  in  the  Plan  referring 
to  meetings,  nomination  of  the  initial 
Board,  and  references  to  importer 
organizations. 

As  with  all  Federal  research  and 
promotion  programs,  reports  and  forms 
are  periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

This  rule  permits  importer  members 
of  the  Board  to  vote  on  the  basis  of  the 
volume  of  imported  potatoes.  This 
revision  will  not  affect  the  estimated 
burden  on  potato  growers  or  designated 
handlers. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

The  changes  contained  in  this  action 
suspend  obsolete  provisions  in  the  Plan, 
provide  for  alternative  means  of 
nominating  candidates  for  appointment 
to  the  Board,  provide  importer  members 
a  vote  by  volume  at  meetings,  and 
clarify  handlers'  reporting  requirements. 
These  changes  will  enhance  the 
efficiency  of  the  operation  of  the  potato 
research  and  promotion  program,  and 
will  reduce  the  financial  burden  on 
industry  members  when  nominating 
candidates  for  appointment  by  the 
Secretary.  Accordingly,  we  believe  that 
these  revisions  are  the  best  alternatives 
to  facilitate  the  nomination  process, 
provide  for  importer  voting  by 
production,  and  to  clarify  handlers' 
reporting  requirements. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C.  3501 
et  seq.].  The  information  collection  and 
recordkeeping  requirements  related  to 
this  action  were  previoiisly  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  niunber  0581-0093. 

Eliminating  the  requirement  that 
industry  members  be  nominated  to 
serve  on  the  Board  at  meetings  and 
providing  the  alternative  of  mail 
balloting  will  be  less  burdensome, 
overall,  for  potato  producers  and 
importers,  but  the  information 
collection  burden  remains  the  same. 
When  nominations  are  conducted  by 
mail  ballot  rather  than  at  a  meeting,  the 
nomination  ballot  will  be  completed 
and  mailed  instead  of  being  turned  in  at 
a  meeting. 

The  second  amendment  to  the  rules 
and  regulations  will  permit  importer 
members  of  the  Board  to  vote  on  the 


basis  of  the  volume  of  imported 
potatoes,  processed  potato  products, 
and  seed  potatoes  in  the  same  manner 
as  producer  members  of  the  Board  vote 
on  the  basis  of  domestic  potato 
production.  This  amendment  will 
correct  an  oversight  and  include 
provisions  in  the  regulations  to  reflect 
procedures  currentiy  in  practice. 
Importers'  votes  carry  the  same 
proportional  weight  as  producers'  votes 
and  will  result  in  equitable  treatment  (rf 
importers.  There  is  no  burden 
associated  with  importers  voting  at 
board  meetings. 

The  third  amendment  provides  in  the 
rules  and  regulations  that  designated 
handlers  must  report  to  the  Board  those 
potatoes  of  their  own  production  for 
which  the  assessments  have  been  paid 
by  another  handler.  The  information 
collection  burden  and  the  form  used  to 
collect  information  on  handling  of 
potatoes  have  been  reviewed  and 
approved  by  the  OMB  under  approval 
number  0581-0093.  The  l-hour-per- 
response  burden  currentiy  approved 
includes  designated  handlers  providing 
information  on  assessments  paid  by 
another  designated  handler  on  the 
reporting  form  submitted  no  more  often 
than  monthly. 

The  form  requires  the  minimiim 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  its  use  is  necessary  to 
fulfill  the  intejit  of  the  Act  Such 
information  can  be  supplied  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  promotion 
Board.  The  forms  are  simple,  easy  to 
imderstand,  and  place  as  small  a  burden 
as  possible  on  the  person  required  to  file 
the  information.  This  action  will  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  potato  handlers. 

Background 

This  action  siispends  portions  of  the 
Plan  and  amends  three  sections  of  the 
rules  and  regulations  issued  imder  the 
Plan. 

The  suspension  of  portions  of  the 
Plan  will  eliminate  the  requirement  that 
industry  members  be  nominated  for 
appointment  to  the  Board  only  at  a 
meeting  of  producers  or  importers. 
Other  obsolete  provisions  of  the  Plan 
will  also  be  suspended.  The  rules  issued 
under  the  Plan  will  also  be  amended  to 
provide  an  alternative  means  of 
selecting  nominees  for  appointment 
such  as  by  a  mail  ballot  of  the  industry. 

The  Plan  requires  nominations  for 
producer  and  importer  members  be 
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submitted  to  USDA  by  November  1  of 
each  year  for  appointments  to  be  made 
by  the  Secretaiy  by  March  1  of  the 
following  year.  In  order  to  provide  the 
largest  number  of  producers  an 
opportunity  to  participate,  nomination 
meetings  are  typically  held  in 
conjunction  with  meetings  of  state  or 
local  potato  or  vegetable  industry 
organizations,  usually  after  harvesting. 
However,  this  places  nomination 
meetings  close  to  or  after  the  November 
1  deadline  for  submitting  nominations 
to  USDA.  Additionally,  in  some  states, 
,  potato  production  may  be  in  widely 
separated  locations,  posing  a  hardship 
for  a  grower — in  some  cases  traveling 
several  hours  and  incurring  the  cost  of 
an  overnight  trip — in  order  to 
participate  in  a  nomination  meeting. 

In  the  case  of  importer  nominations, 
the  Plan  provided  that  the  Board  could 
call  upon  organizations  of  potato,  potato 
products,  and/or  seed  potato  importers 
to  assist  in  nominating  importers  for 
appointment  tp  the  Board.  This 
provision  was  intended  lo  allow 
importers  the  opportunity  to  nominate 
importer  members  from  their  own 
membership.  However,  no  such 
organizations  have  been  found  to  exist, 
and  the  Board  has  conducted  importer 
nomination  meetings  in  Denver. 
Importers  must  therefore  travel  to 
Denver  for  nomination  meetings. 
For  several  years,  the  Board  has 
discussed  this  problem  with  USDA.  At 
its  January  1997  meeting,  the  Board's 
Administrative  Committee,  acting  on 
behalf  of  the  Board,  voted  to 
recommend  to  USDA  that  action  be 
taken  to  suspend  portions  of  the  Plan 
and  to  amend  the  rules  and  regulations 
to  permit  members  of  the  potato 
industry  the  flexibility  to  choose  the 
manner  of  nominating  candidates  for 
appointment  in  a  manner  that  would 
provide  for  the  ability  for  a  greater 
number  of  industry  members  to 
participate  in  the  nomination  process 
with  less  of  a  burden. 

In  order  to  do  this,  this  action 
suspends  wording  referring  to  meetings 
in  S  1207.322  of  the  Plan.  Paragraph  (a) 
of  $  1207.322  deals  only  with 
nomination  of  the  initial  Board  and  is 
thus  obsolete.  Therefore,  paragraph  (a) 
is  suspended  in  its  entirety.  References 
to  meetings  are  suspended  in 
paragraphs  (b)  and  (c). 

Also,  because  no  organizations  of 
potato  importers  exist,  references  to 
importer  organizations  are  unnecessary 
and  will  be  suspended  in  §  1207.322(d). 

In  addition,  references  in  §  1207.503 
of  the  rules  and  regulations  to  meetings 
and  importer  organizations  have  been 
removed  and  amendments  made  to  this 
section  to  provide  the  option  of  mail 


balloting  to  nominate  producers  and 
importers  for  appointment  to  the  Board. 
A  second  amendment  to  the  rules  and 
regulations  deals  with  importers  being 
able  to  vote^n  the  basis  of  the  volume 
of  the  fresh-weight  equivalent  of 
imported  potatoes  and  potato  products 
for  human  consumption  and  seed 
potatoes  in  the  same  manner  that 
producer  members  can  vote  on  the  basis 
of  potato  production  within  each  State. 

One  of  the  1990  Farm  Bill 
amendments  to  the  Act  (7  y.S.C.  261 1 
et  seq.]  extended  the  Act's  coverage  to 
imported  potatoes,  potato  products,  and 
seed  potatoes  and  provided  for  importer 
representation  on  die  Board.  When  the 
Plan  and  rules  and  regulations  issued 
under  the  Plan  were  subsequenUy 
amended  in  1991  to  conform  with  the 
amended  Act,  a  provision  permitting 
importer  members  to  vote  on  the  basis 
of  the  volume  of  imported  product  was 
inadvertenUy  overlooked.  From  the 
program's  inception,  §  1207.325  of  the 
Plan  authorized  producer  members  of 
the  Board  to  call  for  a  production  vote 
in  which  the  Board  members  from  each 
State  are  allocated  votes  based  on  that 
State's  fresh  potato  production  (i.e..  one 
vote  for  each  1  million  hundredweight 
of  potatoes). 

In  production  votes  taken  by  the 
Board  since  imports  were  included  in 
the  program's  provisions,  importers 
have  voted  the  volume  of  potato  imports 
on  a  fresh-weight  basis.  At  its  March 
1996  annual  meeting,  the  Board  voted  to 
amend  the  rules  and  regulations  to 
correct  this  oversight  by  amending 
§  1207.505  to  provide  the  same  voting 
rights  as  afforded  to  producer  members. 
The  third  amendment  provides  in  the 
rules  and  regulations  that  designated 
handlers  must  report  to  the  Board  those 
potatoes  of  their  own  production  for 
which  the  assessments  have  been  paid 
by  another  designated  handler. 

Section  1207.350(a)  of  the  Plan  . 
provides  authority  for  the  Board  to 
prescribe  in  the  regulations  the 
information  designated  handlers  must 
report  in  order  for  the  Board  to  perform 
its  duties,  and  this  information  is  set 
forth  in  §  1207.513  of  the  regulations. 
Some  designated  handlers  are  also 
potato  producers  and,  in  some  cases,  the 
assessment  for  their  potato  production 
may  be  paid  by  another  designated 
handler.  For  example,  a  processor  who 
purchases  field-run  potatoes  is 
considered  the  designated  handler  and 
is  responsible  for  reporting  to  the  Board 
and  paying  assessments  on  those 
potatoes  even  though  the  producer  may 
also  be  a  designated  handler  who  is  also 
submitting  reports  and  paying 
assessments  to  the  Board.  In  order  for 
the  Board  to  assure  that  all  handling  has 


been  reported  and  assessments  have 
been  paid  and  credited  to  the  producer, 
the  Board  must  be  able  to  cross- 
reference  the  handling  of  potatoes  on 
the  reports  of  both  handlers.  Since 
§  1207.513  of  the  regulations  does  not 
specifically  state  that  designated 
handlers  must  report  to  the  Board  those 
potatoes  of  their  own  production  for 
which  the  assessments  have  been  paid 
by  another  designated  handler,  it  is 
necessary  to  amend  this  section  to 
provide  that  handlers  must  report  to  the 
Board  those  potatoes  of  their  own 
productionrfor  which  the  assessment 
has  been  paid  by  another  first  handler. 
Therefore,  this  action  amends 
§  1207.513  of  the  regulations  to  provide 
for  this  reporting. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board,  it  is  hereby 
found  that  the  suspended  sections  of  the 
plan  no  longer  tend  to  effectuate  the 
declared  policy  of  the  Act.  In  addition, 
it  is  found  that  the  amendments  to  the 
rules'and  regulations  are  necessary  for 
the  appropriate  administration  of  the 
Plan  and  the  rules  and  regulations  and 
that  they  are  consistent  with  the 
intention  of  the  Act. 

All  written  comments  received  in 
response  to  this  rule  by  the  date 
specified  herein  will  be  considered 
prior  to  finalizing  this  action. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  foimd  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  suspends 
obsolete  and  urmecessary  provisions  of 
the  Plan  and  clarifies  provisions  in  the 
regulations;  (2)  in  addition,  a  time  and 
travel  burden  upon  potato  producers 
and  importers  will  continue  to  be 
imposed  if  they  are  not  provided  the 
option  to  nominate  candidates  for 
appointment  to  the  Board  by  mail 
ballots  rather  than  only  at  meetings;  (3) 
nominations  for  the  term  of  office 
beginning  on  March  1. 1998,  will  begin 
soon;  (4)  a  60-day  period  is  provided  to 
allow  interested  parties  to  comment 
prior  to  finalization;  and  (5)  no  useful 
purpose  would  be  served  by  a  delay  of 
the  effective  date. 

List  of  Subfects  in  7  CFR  Part  1207 

Advertising,  Agricultural  research. 
Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1207  is  amended 
as  follows: 

PART  1207— POTATO  RESEARCH 
AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1207  continues  to  read  as  follows: 

Authority:  7  U.S.C  2611-2627. 

f  1207.322    [AmendMi] 

2.  Section  1207.322  is  amended  by 
suspending: 

(A)  Paragraph  (a)  in  its  entirety, 

(B)  In  paragraph  (b),  the  words  "at 
meetings"  in  the  first  sentence  and  the 
entire  last  sentence, 

(C)  In  paragraph  (c),  the  entire  last 
sentence,  and 

P)  In  paragraph  (d),  the  entire  last 
two  sentences  of  the  introductory  text 
and  paragraphs  (d)(1)  through  (5). 

3.  In  §  1207.503,  paragraphs  (a),  (b), 
and  (c)  are  revised  to  read  as  follows: 

11207.503    NomiiMrtkwts. 

(a)  Pursuant  to  §  1207.322  of  the  plan, 
the  Board  shall  assist  producers  in 
producing  sections  or  States  each  year 
to  nominate  producer  members  for  the 
Board.  Such  nominations  may  be 
conducted  at  meetings  or  by  mail 
ballots.  One  individual  shall  be 
nominated  for  each  position  to  become 
vacant.  A  list  of  nominees  shall  be 
submitted  to  the  Secretary  for 
consideration  by  November  1  of  each 
year. 

(b)  Pursuant  to  §  1207.322  of  the  plan, 
the  Board  shall  assist  importers  each 
year  to  nominate  importer  members  for 
the  Board.  Such  nominations  may  be 
conducted  at  meetings  or  by  mail 
ballots. 

(c)  Nomination  meetings  or  mail 
balloting  shall  be  well  publicized  with 
notice  given  to  producers,  importers, 
and  the  Secretary  at  least  10  days  prior 
to  each  meeting  or  mailing  of  ballots. 

4.  Section  1207.505  is  revised  to  read 
as  follows: 

11207.506    Procwkjre. 

(a)  The  procedure  for  conducting  the 
Board's  meetings  shall  be  in  accordance 
with  the  bylaws  adopted  by  the  Board 
on  June  7, 1972,  and  approved  by  the 
Secretary  and  any  subsequent 
amendments  adopted  by  the  Board  and 
approved  by  the  Secretary. 

(b)  Each  importer  member  ahall  be 
entiUed  to  not  less  than  one  vote. 
Importer  members  shall  also  be  entitled 
to  one  additional  vote  for  each  1  million 
hundredweight,  or  major  fraction 
thereof,  on  a  fresh-weight  basis,  of 
imported  tablestock  potatoes,  potato 


products,  or  seed  potatoes,  as 
determined  by  data  on  imports  provided 
by  the  U.S.  Department  of  Agriculture. 
The  casting  of  such  votes  shall  be 
determined  by  the  importer  members. 
5.  In  §  1207.513,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§1207.513    Payment  ol  asseaament*. 

(c)  *  •  • 

(2)  All  designated  handlers,  including 
a  designated  handler  whose  own 
production  is  handled  and  assessments 
to  the  Board  paid  by  another  designated 
handler,  shall  report  to  the  Board: 

(i)  Date  of  report  (which  is  also  date 
of  payment  to  the  Board). 

(ii)  The  name  and  address  of  the 
designated  handler; 

(iii)  The  period  potatoes  were 
handled; 

(iv)  The  total  qtiantity  of  potatoes 
determined  to  be  assessable  during  the 
period  potatoes  were  handled,  pursuant 
to  §  1207.511. 

Dated:  August  26. 1997. 

Lon  Hatamiya, 

Administrator,  Agricultural  KtarkaUng 
Service. 

[FR  Doc.  97-23307  Filed  8-28-97;  12:10 
p.m.) 

BIUMQ  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  94  and  96 
[Doeicet  Na  97-002-q 

Change  in  Disease  Status  of  Italy, 
Except  the  Island  of  Sardinia,  Because 
of  African  Swine  Fever 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  declaring  Italy,  with 
the  exception  of  the  island  of  Sardinia, 
free  of  African  swine  fever  because  there 
have  been  no  confirmed  outbreaks  of 
African  swine  fever  in  Italy,  except  on 
the  island  of  Sardiniar  since  1983.  This 
action  will  relieve  certain  restrictions  on 
the  importation  into  the  United  States  of 
pork  and  pork  products,  including 
swine  casings,  from  all  regions  of  Italy 
except  Sardinia.  However,  because  hog 
cholera  and  swine  vesicular  disease 
exist  in  Italy,  and  because  Italy,  as  a 
member  state  of  the  European  Union, 
has  certain  trade  practices  regarding  live 
swine  and  pork  and  pork  products  that 
are  less  restrictive  than  are  acceptable  to 


the  United  States,  the  importation  into 
the  United  States  of  hve  swine  and  poiii 
and  pork  products  from  Italy  will 
continue  to  be  subject  to  certain 
restrictions.  ' 

EFFECTIVE  DATE:  September  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road,  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-8695;  or  e-mail: 
)cougill@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  into 
the  United  States  of  specified  animfllff 
and  animal  products  in  order  to  prevent 
the  introduction  into  the  United  States 
of  various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease, 
bovine  spongiform  encephalopathy, 
swine  vesicular  disease,  hog  cholera, 
and  African  swine  fever  (ASF).  These 
are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

On  June  12,  1997,  we  published  in  the 
Feileral  Register  (62  FR  32051-320S3, 
Docket  No.  97-002-1)  a  proposal  to 
amend  the  regulations  to  declare  Italy, 
with  the  exception  of  the  island  of 
Sardinia,  free  of  ASF.  In  that  dociunent. 
we  noted  that  because  hog  cholera  and 
swine  vesicular  disease  exist  in  Italy, 
and  because  Italy,  as  a  member  state  of 
the  European  Union,  has  certain  trade 
practices  regarding  live  swine  and  pork 
and  pork  products  that  are  less 
restrictive  than  are  acceptable  to  the 
United  States,  the  importation  into  the 
United  States  of  live  swine  and  pork 
and  pork  products  from  Italy  would 
continue  to  be  subject  to  certain 
restrictions.  We  further  proposed  to 
amend  §§  94.8  and  96.2  to  include  the 
words  "or  part  of  a  country"  after 
references  to  "a  coimtry"  or  "any 
coxmtry"  afiiected  with  ASF  so  that  the 
regulations  in  those  sections  would 
remain  accurate  in  light  of  the  proposal 
to  recognize  less  than  the  entire  country 
of  Italy  as  free  of  ASF.  We  also  proposed 
to  make  two  nonsubstantive  editorial 
changes  to  the  regulations  in  part  94. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  period  encSng 
on  August  11. 1997.  We  received  two 
comments  by  that  date.  The  comments 
we  received  were  fitjm  two  foreign  meat 
processor  associations  and  supported 
the  proposed  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
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adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  removes  certain  restrictions  on 
the  importation  into  the  United  States, 
bom  all  regions  of  Italy  except  Sardinia, 
of  pork  and  pork  products,  including 
swine  casings.  We  have  determined' that 
approximately  2  weeks  are  needed  to 
ensiu«  that  Animal  and  Plant  Health 
Inspection  Service  personnel  at  ports  of 
entiy  receive  official  notice  of  this 
change  in  the  regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  regulations  in 
[>art  94  by  removing  Italy,  except  the 
island  of  Sardinia,  from  the  list  of 
countries  where  ASF  exists  or  is 
reasonably  believed  to  exist.  This  action 
relieves  certain  restrictions  on  the 
importation  of  pork  and  pork  products, 
including  swine  casings,  into  the  United 
States  from  all  areas  of  Italy  except  the 
island  of  Sardinia.  However,  because 
hog  cholera  and  swine  vesicular  disease 
exist  in  Italy,  and  because  Italy,  as  a 
member  state  of  the  European  Union, 
has  certain  trade  practices  regarding  live 
swine  and  pork  and  pork  products  that 
are  less  restrictive  than  are  acceptable  to 
the  United  States,  the  importation  into 
the  United  States  of  live  swine  and  pork 
and  pork  products  from  Italy  will 
continue  to  be  subject  to  restrictions. 
For  this  reason,  no  live  swine,  or  fresh, 
chilled,  or  frozen  pork  will  be  imported 
from  Italy  as  a  result  of  this  rule  change. 

Entities  in  the  United  States  likely  to 
be  affected  by  this  rule  are  those  entities 
engaged  in  the  production  of  swine  and 
processed  pork  products.  According  to 
the  Small  Business  Administration 
(SBA)  definition,  a  "small  entity"  in  the 
production  of  swine  is  an  entity  whose 
total  annual  sales  are  less  than  SO.S 
million.  Under  this  definition, 
approximately  96.3  percent  of  domestic 
producers  are  considered  to  be  small 
entities.  According  to  the  SBA 
definition,  a  small  entity  in  the 
production  of  pork  products,  including 


meat  packing  plants,  is  an  entity 
employing  fewer  than  500  workers.  In 
1992,  the  most  recent  year  for  which 
complete  figures  are  available,  over  95 
percent  of  pork  processors  of  all  types 
were  considered  small  entities. 

It  is  possible  that  imports  of  processed 
pork  products  will  be  affected  by  this 
rule,  but  we  believe  any  change  will  be 
minimal.  Italy  has  not  been  declared 
free  of  swine  vesicular  disease  or  hog 
cholera,  so  there  will  continue  to  be 
restrictions  on  the  importation  into  the 
United  States  of  pork  and  poii^ 
products,  including  dry-ciued  pork 
products,  from  anywhere  in  Italy.  Given 
those  continuing  restrictions,  we  believe 
any  potential  increase  in  imports  of 
processed  pork  products  derived  from 
Italian  swine  will  be  minimal.  The 
economic  impact  of  a  slight  increase  in 
those  imports  on  U.S.  swine  producers 
and  processors  of  pork  and  pork 
products  is  likewise  expected  to  be 
minimal. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  nde  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

ListofSufafecta 

9CFRPaTt94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  96 

Imports,  Livestock,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  parts  94  and  96 
are  amended  as  follows: 


PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Antfaority:  7  U.S.C.  147a,  ISOee,  161, 162. 
and  450: 19  U.S.C.  1306;  21  U.S.C  111,  114a, 
134a.  134b,  134c,  134f.  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.2(d). 

S94.4    [Amended] 

2.  In  §  94.4,  in  the  introductory  text  of 
paragraph  (b)(8)  and  in  paragraph 
(b)(8)(i)(C),  footnotes  1  and  2  and  their 
references  in  the  text  are  redesignated  as 
footnotes  2  and  3,  respectively. 

S94.6    [Amended] 

3.  Section  94.6  is  amended  as  follows: 

a.  In  paragraph  (c)(2),  footnote  1  and 
its  reference  in  the  text  are  redesignated 
as  footnote  4. 

b.  In  the  introductory  text  of 
paragraph  (d),  footnote  2  and  its 
reference  in  the  text  are  redesignated  as 
footnote  5. 

c.  In  paragraph  (d)(l)(ix)(C)(l). 
footnote  3  and  its  reference  in  the  text 
are  redesignated  as  footnote  6. 

194.8    [Amended] 

4.  Section  94.8  is  amended  as  follows: 

a.  In  the  introductory  text  of  the 
section,  footnote  1  and  its  reference  in 
the  text  are  redesignated  as  footnote  7, 
and,  in  the  text  of  newly  redesignated 
footnote  7,  the  words  "or  a  part  of  a 
coimtiy"  are  added  after  the  word 
"country"  the  first  time  it  appears. 

b.  In  me  introductory  text  of  the 
section,  the  words  "All  the  countries  of 
Africa,  Brazil,  Cuba,  Haiti,  Italy,  Malta, 
and  Portugal"  are  removed  and  the 
words  "All  the  countries  of  Africa; 
Brazil,  Cuba,  Haiti,  Malta,  and  Portugal; 
and  the  island  of  Sardinia,  Italy"  are 
added  in  their  place. 

c.  In  the  introductory  text  of 
paragraph  (a),  the  words  "or  part  of  a 
country"  are  added  after  the  word 
"country". 

d.  In  paragraph  (a)(3)(i)(A),  the  words 
"or  part  of  a  country"  are  added  after 
the  word  "country". 

e.  In  paragraph  (a)(3)(i)(B),  footeote  2 
and  its  reference  in  the  text  are 
redesignate^  as  foomote  8,  and  the 
words  "coiuitry  listed"  are  removed  and 
the  words  "country  or  part  of  a  country 
listed"  are  added  in  their  place. 

f.  In  paragraph  (a)(3)(iv)(A),  the  words 
"or  parts  of  countries"  are  added  after 
the  word  "countries". 


g.  In  pfiragraph  (a)(3)(v),  the  words  "or 
part  of  a  country"  are  added  after  the 
word  "country". 

h.  In  paragraph  (c).  the  words  "or  part 
of  a  country"  are  added  after  the  word 
"country". 

194.9    [Amended] 

5.  In  §  94.9,  paragraph  (a),  footnote  1 
and  its  reference  in  the  text  are 
redesignated  as  footnote  9,  and  in 
paragraph  (b)(3)  footnote  2  and  its 
reference  in  the  text  are  redesignated  as 
footnote  10. 

194.12    [Amandatg 

6.  In  §  94.12.  paragraph  (b)(lKiii)(B). 
footnote  1  and  its  reference  in  the  text 
are  redesignated  as  footnote  1 1 ,  and  in 
paragraph  (b)(3)  footnote  2  and  its 
reference  in  the  text  are  redesignated  as 
footnote  12. 

194.18    [Amended] 

7.  In  §94.16,  paragraph  (b)(2). 
footnote  1  and  its  eight  references  in  the 
text  are  redesignated  as  footnote  13. 

f  94.17    [Amended] 

8.  In  §94.17,  in  paragraph  (a),  the 
word  "subpart"  is  removed  and  the 
word  "section"  is  added  in  its  place, 
and  in  paragraph  (e),  footnote  1  and  its 
reference  in  the  text  are  redesignated  as 
footnote  14. 

194.18    [Amended] 

9.  hi  §  94.18,  in  paragraph  (c)(2). 
footnote  1  and  its  reference  in  the  text 
are  redesignated  as  footnote  IS,  and  in 
paragraph  (d)(1),  footnote  2  and  its 
reference  in  the  text  are  redesignated  as 
footnote  16. 

PART  96— RESTRICTION  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  OFFERED  FOR  ENTRY  INTO 
THE  UNITED  STATES 

10.  The  authority  citation  for  part  96 
continues  to  read  as  follows: 

Aathority:  21  U.S.C  111,  136,  and  136a;  7 
CFR  2.22,  2.80,  and  371.2(d). 

{96.2    [Amended] 

11.  In  §  96.2,  paragraph  (a)  is 
amended  by  adding  the  words  "or  part 
of  a  country"  after  the  word  "country" 
each  time  it  appears. 

Done  in  Washington.  DC.  this  26th  day  of 
August  1997. 

Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  207,  218, 430, 490,  501, 
601, 820. 1013, 1017,  and  1050 

RIN  1901-AA76 

Office  of  General  Counsel;  Inflation 
Adjustment  of  Civil  Monetary  Penaltias 

AOaiCY:  Office  of  General  Counsel. 
Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY;  The  Department  of  Energy 
("DOE")  is  issuing  this  final  non- 
discretionary  rule  to  adjust  DOE's  civil 
monetary  penalties  ("CMPs")  for 
inflation  as  mandated  by  the  Debt 
Collection  Improvement  Act  of  1996. 
This  rule  adjusts  CMPs  within  the 
jiuisdiction  of  the  DOE  to  the  maximum 
extent  allowed  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 
EFFECTIVE  DATE:  October  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Dxiarte,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  GC- 
74, 1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-9507. 

SUPPtfMENTARY  INFORMATION: 

L  Background 

In  order  to  preserve  the  deterrent 
effect  of  civil  penalties  and  foster 
compliance  with  the  law,  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990.  28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134)  ("the  Act"),  requires  Federal 
agencies  to  regularly  adjust  each  CMP 
provided  by  law  within  the  jurisdiction 
of  the  agency.  The  Act  requires  each 
agency  to  make  an  initial  inflationary 
adjustment  for  all  applicable  civil 
penalties  within  180  days  of  the 
enactment  of  the  statute,  and  to  make 
further  adjustments  at  least  once  every 
four  years. 

The  Act  provides  that  any  increase  in 
a  CMP  due  to  the  calculated  inflation 
adjustment!.,  shall  apply  only  to 
violations  that  occiu-  after  the  date  the 
increase  takes  effect  and  states  that  the 
initial  inflation  adjustment  may  not 
exceed  10  percent  of  the  existing 
penalty. 

n.  Method  of  Calculation 

Under  the  Act,  the  inflation  v 

adjustment  for  each  applicable  CMP  is 
determined  by  increasing  the  mnYimnni 


civil  penalty  amount  per  violation  by 
the  cost-of-living  adjustment.  The  "cost- 
of-living"  adjustment  is  defined  as  the 
amoimt  by  which  the  Consumer  Price 
Index  (CPl)  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  CPI  for  the  month  of  June 
of  the  year  in  which  the  amoiuit  of  such 
civil  penalty  was  last  set  or  adjusted 
pursuant  to  law.  Any  calculated 
increase  under  this  adjustment  is 
rounded  to  the  nearest — 

(1)  Multiple  of  $10  in  the  case  of 
penalties  less  than  or  equal  to  $100; 

(2)  Multiple  of  $100  in  the  case  of 
penalties  greater  than  $100  but  less  than 
or  equal  to  $1,000; 

(3)  Multiple  of  $1000  in  the  case  of 
penalties  greater  than  $1000  but  less' 
than  or  equal  to  $10,000; 

(4)  Multiple  of  $5000  in  the  case  of 
penalties  greater  than  $10,000  but  less 
than  or  equal  to  $100,000; 

(5)  Multiple  of  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000;  and 

(6)  Multiple  of  $25,000  in  the  case  of 
penalties  greater  than  $200,000. 

28  U.S.C  2461  note.  sec.  5. 

For  example,  pursuant  to  section 
13262  of  Title  42  of  tiie  United  States 
Code,  the  DOE  may  impose  a  civil 
penalty  of  up  to  $5,000  per  violation 
against  any  person  who  violates  certain 
sections  of  the  Eneigy  Policy  Act  of 
1992  or  any  regulation  issued  imder 
such  sections.  This  civil  penalty  was  set 
in  1992  and  has  not  been  adjusted.  The 
CPI  for  June  1996  is  156.7  and  140.2  for 
June  1992.  The  inflation  factor  is  156.7/ 
140.2,  or  1.117689.  The  maximum 
penalty  amount  after  the  increase  wouid 
be  $  5588.45  and  after  rounding  would 
be  $  6,000.  After  applying  the  10 
percent  limit  on  an  initial  increase, 
however,  the  new  nunriTnnm  penalty 
amount  per  violation  is  $5,500.  DOE 
made  a  similar  calculation  for  each  CMP 
adjusted  in  this  rulemaking. 

in.  Explanation  of  Final  Rule 

The  following  list  summarizes  the 
existing  DOE  regulations  containing 
civil  monetary  penalties,  and  the 
penalties  before  and  after  adjustment 


10  CFR  207.7  ... 
10  CFR  218.42  . 
10  CFR  430.61  . 
10  CFR  490.604 


$2,500 _ 2,750 

5»uuU  •■»*»M> •••••••••«•»••..  5f5u0 

100  ........ 110 

5.000  ..-...«_........„„.  5,500 
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10  CFR  501.181(c) 


25.000  _     27.500 

3/nicf ~ 3.3/incf 


10  CFR  601.400  and  App  A 


10  CFR  1013.3  ... 
10  CFR  1017.18  . 
10  CFR  1050.303 


10/bbl ... 

num 10,000  .. 

ip<t»iipinn  100,000 

„..;. 5,000  .... 

100,000 


11/bbl 

11.000 

110.000 

5.500 

110,000 

5.500 


In  addition.  Section  18  of  the  Price- 
Anderson  Amendments  Act  of  1988. 42 
U.S.C.  2282a,  authorizes  DOE  to  impose 
civil  monetary  penalties  of  up  to 
$100,000  on  certain  persons  for 
violation  of  EXDE  nuclear  safety 
requirements  in  any  applicable  rule, 
regulation  or  order.  The  maximum 
penalty  amount  was  enacted  in  1988 
and  has  not  been  adjusted.  Since  section 
18  is  perfectly  clear,  the  implementing 
regulations  at  10  CFR  part  820  do  not 
include  a  section  on  the  maximum 
penalty  amoimt.  However,  the  $100,000 
limit  is  reflected  in  tho  DOE's  General 
Statement  of  Enforcement  Policy 
published  as  Appendix  A  to  10  CFR 
820.  Jp  this  rule,  DOE  is  adding  a  new 
subpt^  G  to  10  CFR  Part  820  to  set  the 
maximum  penalty  as  adjusted  using  the 
methodology  described  above. 

Finally,  tne  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  authorizes  civil  penalties 
against  any  contractor  of  DOE  who  fails 
to  provide  for  the  training  of  individuals 
involved  in  hazardous  substance 
response  or  emergency  response  at  DOE 
nuclear  weapons  facilities  or  who  fails 
to  certify  such  training.  42  U.S.C.  7274d 
Section  7274d(b)(2)  establishes  the 
mflTcimiim  civil  penalty  as  $5000  per 
day  for  each  violation.  EXDE  is 
developing  a  rule  to  implement  42 
U.S.C  7274d  and  will  adjust  the  penalty 
authorized  by  that  statute  when  it 
promulgates  that  rule. 

IV.  Regulatory  Review 

A.  Administrative  Procedure  Act 

In  accordance  with  5  U.S.C.  553(b). 
the  Administrative  Procediue  Act.  DOE 
generally  publishes  a  rule  in  a  proposed 
form  and  solicits  public  comment  on  it 
before  issuing  the  rule  in  final. 
However,  5  U.S.C.  553(b)(3)(B)  provides 
an  exception  to  the  public  comment 
requirement  if  the  agency  finds  good 
cause  to  omit  advance  notice  and  public 
participation.  Good  cause  is  shown 
when  public  comment  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest." 

DOE  finds  that  providing  an 
opportimity  for  public  comment  prior  to 
publication  of  this  rule  is  not  necessary 
because  CKDE  is  carrying  out  a 
ministerial,  non-discretionary  duty 
specified  in  an  Act  of  Congress.  This 


rule  incorporates  requirements 
specifically  set  forth  in  28  U.S.C.  2461 
note  requiring  DOE  to  issue  a  regulation 
implementing  inflation  adjustments  for 
all  its  civil  penalty  provisions.  The 
formula  for  the  amount  of  the  penalty 
adjustment  is  prescribed  by  Congress. 
Prior  notice  and  opportimity  to 
comment  are  therefore  uimecessary  in 
this  case  because  these  changes  are  not 
subject  to  the  exercise  of  discretion  by 
DOE.  These  technical  changes,  required 
by  law,  do  not  substantively  alter  the 
existing  regulatory  framework  nor  in 
any  way  affect  the  terms  under  which 
EXDE  assesses  civil  penalties. 

B.  Review  Under  Executive  Order  12866 

Today's  action  does  not  constitute  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866,  "Regulatory  Plaiming  and 
Review"  (58  FR  51735).  and  has  not 
been  reviewed  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 

C.  Review  Under  the  Paperwork 
Reduction  Act. 

No  new  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  501  et  seq.  are 
imposed  by  today's  regulatory  action. 

D.  Federalism 

The  Department  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  there  are  no  federalism 
implications  that  would  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  National  Environmental  Policy  Act 

This  rule  amends  Title  10  of  the  Code 
of  Federal  Regulations  to  adjust  civil 
monetary  penalties  within  tbe 
jiirisdiction  of  the  DOE.  The  regulations 
being  amended  have  no  current 
environmental  effect  and  this 
rulemaking  will  not  change  that  status 
quo.  The  Department  has  therefore 
determined  that  this  rule  is  covered 
under  the  Categorical  Exclusion  found 
at  paragraph  A.  5  of  Appendix  A  to 
subpart  D.  10  CFR  part  1021.  which 
applies  to  a  rulemeJung  amending  an 
existing  regulation  that  does  not  change 
the  environmental  effect  of  the 
regulation  being  amended.  Accordingly, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

F.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

TiUe  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  each 
agency  to  assess  the  effects  of  Federal 
regulatory  action  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Section  201  excepts  agencies 
from  assessing  effects  on  State,  local  or 
tribal  governments  or  the  private  sector 
of  rules  that  incorporate  requirements 
specifically  set  forth  in  law.  Since  this 
rule  incorporates  requirements 
specifically  set  forth  in  28  U.S.C.  2461 
note,  the  DOE  is  not  required  to  assess 
its  regulatory  effects  under  Section  201. 
Unfunded  Mandates  Reform  Act 
sections  202  and  205  do  not  apply  to 
today's  action  because  they  apply  only 
to  rules  for  which  a  general  notice  of 
proposed  rulemaking  is  published. 
Nevertheless,  the  Departinent  has 
determined  that  today's  regulatory 
action  does  not  impose  i  Federal 
mandate  on  State,  local,  or  tribal 
governments  or  on  the  public  sector. 

G.  Regulatory  Flexdiility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  directs  agencies  to 
prepare  a  regulatory  flexibility  analysis 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  proposed 
rulemaking  for  a  rule.  As  discussed 
above,  the  Department  has  determined, 
that  prior  notice  and  opportunity  for 
public  comment  is  unnecessary  and 
contrary  to  the  public  interest.  In 
accordance  with  5  U.S.C.  604(a).  no 
regulatory  flexibility  analysis  has  been 
prepared  for  today's  rule. 

H.  Small  BusineM  Regulatory 
Enforcement  FaimeM  Act 

In  accordance  with  section  801  of  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996.  5  U.S.C.  801.  DOE  will 
report  to  Congress  the  promulgation  of 
this  rule  prior  to  its  effective  date.  This 
rule  is  a  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(a). 

List  of  Subjects 

10  CFR  Part  207 

Administrative  practice  and 
procedure.  Energy,  Penalties. 
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10  CFR  Part  218 

Administrative  practice  and 
procedure,  Penalties.  Petroleum 
allocation. 

10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 

10  CFR  Part  490 

Administrative  practice  and 
procedure,  Energy  conservation. 
Penalties. 

10  CFR  Part  501 

Administrative  practice  and 
{Hocedure.  Electric  power  plants, 
Energy  conservation.  Natural  gas, 
Petroleum. 

10  CFR  Part  601 

Government  contracts.  Grant 
programs,  Loan  programs.  Penalties. 

10  CFR  Part  820 

Government  contracts,  DOE  contracts, 
Nuclear  safety,  Qvil  penalty. 

10  CFR  Part  1013 

Administrative  practice  and 
procedure.  Claims,  Fraud,  PenaltiiM. 

10  CFR  Part  1017 

Administrative  practice  and 
procedure,  National  Defense,  Nuclear 
Energy,  Penalties. 

10  CFR  Part  1050 

Decorations,  medals,  awards. 
Government  employees. 

Issued  in  Washington,  D.C.  on  July  18, 
1997. 

Mary  Anne  SalUvan, 

Acting  General  Counsel. 

For  the  reasons  set  forth  in  the 
preamble,  10  CFR  chapters  II,  HI.  and  X 
are  amended  to  read  as  follows: 

PART  207— COLLECTION  OF 
INFORMAHON 

1.  The  authority  citation  for  part  207 
is  revised  to  read  as  follows: 

AnthorilT:  15  U.S.C  787  ef  seq.;  15  U.S.C 
791  et  seq.;  E.O.  11790,  39  FR  23185;  28 
U.S.C.  2461  note. 

2.  Section  207.7  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(1)  to  read  as  follows: 

f207.7    Sanctions. 

•        •        •        •        • 

(c)  Civil  Penalties.  (1)  Any  person 
who  violates  any  provision  of  this 
subpart  or  any  order  issued  pursuant 
thereto  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $2,750  for  each 
violation.  •  •  • 


PART  218-STANOBY  MANDATORY 
INTERNATIONAL  OIL  ALLOCATION 

3.  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 

AathoritT:  15  U.S.C  751  el  seq.;  15  U.S.C 
787  et  seq.;  42  U.S.C.  6201  et  seq.;  42  U.S.C 
7101  et  seq.;  E.O.  11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267;  28  U.S.C.  2461  note. 

4.  Section  218.42  is  amended  by 
revising  paragraphs  (b)(1)  (b)(2)  and 
(b)(3)  to  read  as  follows: 

f218.A2   Sanctlona. 

-•        *        •        *        • 

(b)  Penalties.  (1)  Any  person  who 
violates  any  provision  of  part  218  of  this 
chapter  or  any  order  issued  pursuant 
thereto  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $5,500  for  each 
violation. 

(2)  Any  person  who  willfully  violates 
any  provision  of  this  part  218  or  any 
order  issued  pursuant  thereto  shall  be 
subject  to  a  £bie  of  not  more  than 
$10,000  for  each  violation. 

(3)  Any  person  who  knowingly  and 
willfully  violates  any  provision  of  this 
part  218  or  any  order  issued  pursuant 
thereto  with  respect  to  the  sale,  offer  of 
sale,  or  distribution  in  commerce  of  oil 
in  commerce  after  having  been  subject 
to  a  sanction  under  paragraph  (b)(1)  or 
(2)  of  this  section  for  a  prior  violation 
of  tbe  provisions  of  this  pert  218  or  any 
order  issued  pursuant  thereto  with 
respect  to  the  sale,  offer  of  sale,  or 
distribution  in  commwce  of  oil  shall  be 
subject  to  a  fine  of  not  more  than 
$50,000  or  imprisonment  for  not  more 
than  six  months,  or  both,  for  each 
violation. 


PART  43a-ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

5.  The  authority  citation  for  part  430 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  6291-6309;  28  U.S.C 
2461  note. 

6.  Section  430.61  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

1430.61    Prohibited  acta. 

•        •        •        •        • 

(b)  In  accordance  with  section  333  of 
the  Act,  any  person  who  knowingly 
violates  any  provision  of  paragraph  (a) 
of  this  section  may  be  subject  to 
assessment  of  a  civil  penalty  of  no  more 
than  $110  for  each  violation.  *  *  * 

PART  490— ALTERNATIVE  FUEL 
TRANSPORTATION  PROGRAM 

7.  The  authority  citation  for  part  490 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  7191. 13211, 13235. 
13251,  13257,  13258,  13260-3;  28  U.S.C 
2461  note. 

8.  Section  490.604  is  amended  by 
revising  paragrapk  (a)  to  read  as  follows: 

1480.604    P«[iaitl«aandnnM. 

(a)  Civil  Penalties.  Whoever  violates 
§490.603  of  this  part  shall  be  subject  to 
a  civil  penalty  of  not  more  than  $5,500 
for  each  violation. 


PART  SOI^ADMMSTRATIVE 
PROCEDURES  AND  SANCTIONS      . 

9.  The  authority  citation  for  part  501 
is  revised  to  read  as  follows: 

Andwrity:  42  U.S.C  7101  et  taq.;  42  U.S.C 
8301  et  seq.;  42  U.S.C.  8701  et  teq.;  E.O. 
12009.  42  FR  46267;  28  U.S.C  2461  note. 

10.  Section  501.181  is  amended  by 
revising  paragraph  (cKl)  to  read  as 
follows: 


fSOI.181 


(c)  Civil  Penalties.  (1)  Any  person 
who  violates  any  provisions  of  the  Act 
(other  than  section  402)  or  any  rule  or 
order  thereunder  will  be  subject  to  the 
following  civil  penalty,  which  may  not 
exceed  $27,500  for  each  violation:  Any 
person  who  operates  a  powerplant  or 
major  fiiel  burning  installation  under  an 
exemption,  during  any  12-calendar- 
month  period,  in  excess  of  that 
authorized  in  such  exemption  will  be 
assessed  a  civil  penalty  of  up  to  $3.30 
for  each  MCF  of  natural  gas  or  up  to  $11 
for  each  barrel  of  oil  used  in  excess  of 
that  authorized  in  the  exonption. 


PART  601— NEW  RESTRICTIONS  ON 
LOBBYING 

11.  The  authority  citation  for  part  601 
is  revised  to  read  as  follows: 

Andiority:  31  U.S.C  1352;  42  U.S.C  7254 
and  7256:  31  U.S.C  6301-6308;  28  U.S.C 
2461  note. 

12.  Section  601.400  is  amended  by 
revising  paragraphs  (a),  (b)  and  (e)  to 
read  as  follows: 


1601.400 

(a)  Any  person  who  makes  an 
expenditure  prohibited  herein  shall  be 
subject  to  a  civil  penalty  of  not  less  than 
$11,000  and  not  more  than  $110,000  for 
each  such  expenditure. 

(b)  Any  person  who  fails  to  file  or 
amend  tbe  disclosure  form  (see 
ap{}endix  B)  to  be  filed  or  amended  if 
required  herein,  shall  be  subject  to  a 
civil  penalty  of  not  less  than  $11,000 
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and  not  more  than  $110,000  for  each 
such  failure. 

•  •        •        •        • 

(e)  First  offenders  under  paragraphs 
(a)  or  (h)  of  this  section  shall  be  subject 
to  a  civil  penalty  of  $11,000,  absent 
aggravating  circumstances.  Second  and 
subsequent  offenses  by  persons  shall  be 
subject  to  an  appropriate  civil  penalty 
between  $11,000  and  $110,000,  as 
determined  by  the  agency  head  or  his  or 
her  designee. 

•  •        •    *    •        • 

13.  Appendix  A  to  part  601- 
Certification  Regarding  Lobbying,  is 
amended  as  follows: 

a.  In  the  section  titled  "Certification 
for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements",  paragraph 
(3),  the  last  sentence  of  the  second 
undesignated  paragraph  is  revised;  and 

b.  In  the  section  titled  "Statement  for 
Loan  Guarantees  and  Loan  Insurance", 
the  last  sentence  in  the  third 
undesignated  paragraph  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  601 — Certification 
Regarding  Lobbying 

Certification  for  Contracts.  Grants,  Loans, 

and  Cooperative  Agreements 

•  •         •         •         • 

(3)  *  *  *  Any  person  who  foils  to  file  the 
required  certification  shall  be  subject  to  a 
civil  penalty  of  not  less  than  SI  1,000  and  not 
more  than  SllO.OOO  for  each  such  failure. 

Statement  for  Loan  Guaitintees  and  Loan 
Insurance 


civil  monetary  penalty  provided  by  law 
within  the  jurisdiction  of  the  Federal 
agency  by  the  inflation  adjustment 
specified  in  28  U.S.C.  2461  note.  This 
subpart  increases  the  civil  penalty 
amount  specified  in  42  U.S.C.  2282a. 

S  820.81    Amount  of  penalty. 

Any  person  subject  to  a  penalty  under 
42  U.S.C.  2282a  shall  be  subject  to  a 
civil  penalty  in  an  amount  not  to  exceed 
$110,000  for  each  such  violation.  If  any 
violation  under  42  U.S.C.  2282a  is  a 
continuing  one,  each  day  of  such 
violation  shall  constitute  a  separate 
violation  for  the  purpose  of  computing 
the  applicable  civil  penalty. 

PART  1013— PROGRAM  FRAUD  aVIL 
REMEDIES  AND  PROCEDURES 

16.  The  authority  citation  for  {Mit 
1013  is  revised  to  read  as  follows: 

Anlfaorilr-  31  U.S.C.  3801-3812;  28  U.S.C 
2481  note. 

17.  Section  1013.3  is  amended  by 
revising  paragraphs  (a)(l)(iv)  and 
(bMl)(ii)  to  read  as  follows: 

11013.3    Baste  for  civil  penaMm  and 


*  "  •  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  Sll.OOO  and  not  mora 
than  $110,000  for  each  such  failure. 

PART  820-PROCEDURAL  RULES 
FOR  DOE  NUCLEAR  ACTIVITIES 

14.  The  authority  citation  for  part  820 
is  revised  to  read  as  follows: 

Aathority:  42  U.S.C  2201,  2282(a}.  7191; 
28  U.S.C  2461  note. 

15.  A  new  subpart  G  is  added  to  part 
820  to  read  as  follows: 

Subpart  0-Clvil  Penalties 

820.80  Basis  and  purpose. 

820.81  Amount  of  penalty. 

Sut)part  G— Civil  Penalties 

%  820.80    Basis  and  purpose. 

This  subpart  implements  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990  (the  Act)  (Pub.  L.  101-410).  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134.  section  31001).  28  U.S.C.  2461 
note.  As  amended,  the  Act  requires  each 
agency  head  to  adjust  by  regulation  each 


(a)  *  •  • 

(1)  *  *  • 

(iv)  Is  for  payment  for  the  provision 
of  property  or  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,500  for  each 
such  claim. 


(b)*«« 

(1)  •  *  * 

(ii)  Contains  or  is  accompaiued  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,500  for  each 
such  statement 


PART  1017— lOENTIRCATION  AND 
PROTECTION  OF  UNCLASSIRED 
CONTROLLED  NUCLEAR 
INFORMATION 

18.  The  authority  citation  for  part 
1017  is  revised  to  read  as  follows: 

Antbority:  42  U.S.C  2168;  28  U.S.C  2461 
note. 

19.  Section  1017.18  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  to  paragraph  (a)  to 
read  as  follows: 


§1017.18 

(a)  Civil  Penalty.  *  *  *  The  Assistant 
Secretary  for  Defense  Programs  may 


recommend  to  the  Secretary  imposition 
of  this  civil  penalty,  which  shall  not 
exceed  $110,000  for  each  violation. 


PART  1050— FOREIGN  GIFTS  AND 
DECORATIONS 

20.  The  authority  citation  for  part 
1050  is  revised  to  read  as  follows: 

Authorit3r  The  Constitution  of  the  United 
SUtes,  Article  I.  Section  9;  5  U.S.C  7342;  22 
U.S.C  2694;  42  U.S.C  7254  and  7262;  28 
U.S.C  2461  note. 

21.  Section  1050.303  is  amended  by 
revising  the  last  sentence  in  paragraph 
(d)  to  read  as  follows: 

11060.303    Enforoamant 

•        •        •        •        • 

(d)  *  •  *  The  court  in  which  such 
action  is  brought  may  assess  a  civil 
penalty  against  such  employee  in  any 
amount  not  to  exceed  the  retail  value  of 
the  gift  improperly  solicited  or  received 
plus  $5,500. 

[FR  Doc.  97-23212  Filed  8-29-97;  8:45  am] 
BHAJNO  COOC  MSO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  97-NM-181-AO;  Amendment 
30-10118;  AO  07-18-Oq 

raN2120^AA64 

AInwortlilness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes.  This 
action  requires  a  visual  inspection  to 
detect  wear  damage  of  the  drag  brace  of 
the  main  landing  gear  (MLG).  and 
replacement  of  any  worn  parts  with  new 
or  serviceable  parts.  This  action  also 
requires  an  inspection  to  determine 
whether  there  is  movement  in  the 
spherical  bearing  of  the  lower  link  of  the 
dirag  brace,  certain  measurements  of  the 
drag  brace,  and  repetitive  inspections,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  loose  spherical  bearings  in 
the  links  of  the  drag  brace  of  the  MLG. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  reduced  structtiral 
hitegrity  and  potential  collapse  of  the 
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MLG  due  to  loose  spherical  bearings 
and  subsequent  wear  damage  of  the 
links  of  the  drag  brace. 
DATES:  Effective  September  17, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
17, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  3, 1997. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
181-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2145;  fax  (425) 
227-1149. 

SOPPtEMENTARY  INFORMATKM:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  British 
Aerospace  (Jetstream)  Model  4101 
airplanes.  The  CAA  advises  that  it  has 
received  reports  of  loose  spherical 
bearings  in  the  lower  link  of  the  drag 
brace  of  the  main  landing  gear  (MLG). 
The  loosened  spherical  bearings  have 
been  attributed  to  improper  swaging  on 
some  landing  gear  luiits.  Such  loosened 
spherical  bearings  and  subsequent  wear 
damage  of  the  links  of  the  drag  brace,  if 
not  detected  and  corrected,  could  result 
in  reduced  structural  integrity  and 
potential  collapse  of  the  MLG. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued 
Jetstream  Alert  Service  Bulletin  J41- 
A32-061.  dated  July  11, 1997.  which 
describes  procedures  for  performing  a 
visual  inspection  to  detect  wear  damage 
of  the  drag  brace  of  the  left-and  right- 
hand  MLG,  and  replacement  of  any 
worn  part  with  a  new  br  serviceable 
part.  The  alert  service  bulletin  also 
describes  prtx:edure8  to  detect  any 
movement  of  the  spherical  bearing  and 


to  measure  the  lower  link  to  the  upper 
link  and  the  lower  link  to  the  strut 
attachment  of  the  drag  brace,  and 
repetitive  inspections,  if  necessary. 

Additionally  APPH  Ltd.  has  issued 
APPH  Service  Bulletin  AIR84352-32- 
05,  dated  June  1997,  which  describes 
procedures  for  an  inspection  to  detect 
movement  of  the  spherical  bearings 
installed  in  the  lower  links  of  the  drag 
braces  of  the  MLG,  and  rework,  if 
necessary.  The  CAA  has  approved 
APPH  Service  Bulletin  AIR84352-32- 
05,  and  has  classified  Jetstream  Alert 
Service  Bulletin  J41-A32-061  as 
mandatory,  and  issued  British 
airworthiness  directive  003-07-97, 
dated  July  25,  1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Ptusuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t]rpe  design  registered  in  the  United 
States,  this  AD  is  beine  issued  to 
prevent  reduced  structiu^  integrity  and 
potential  collapse  of  the  MLG  due  to 
loose  spherical  bearings  in  the  links  of 
the  drag  brace,  which  coidd  result  in 
wear  damage  to  the  drag  brace  of  the 
MLG.  This  AD  requires  a  visual 
inspection  to  detect  wear  damage  of  the 
drag  brace  of  the  MLG,  and  replacement 
of  any  worn  parts  with  new  or 
serviceable  parts.  This  AD  also  requires 
an  inspection  to  determine  whether 
then  is  movement  in  the  spherical 
bearing  of  the  lower  link  of  the  drag 
brace,  certain  measurements  of  the  drag 
brace,  and  repetitive  inspections,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
Jetstream  alert  service  bulletin  described 
previously. 

Determination  of  Rule's  Efibctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effiactive  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
.Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-181-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Inqiact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
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correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Pc^cies  and  Procediues  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  efnergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubiectB  in  14  CTR  Part  39 

Air  tt^nsportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatfaortty:  49  U.S.C  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-18-08  British  Aerocpacs  Regional 
Aircrmft  I  Formerly  letstrean  AircraA 
Limited.  British  Aerospace  (Commercial 
Ainxafi)  Limited):  Ammdmeot  3S- 
10118.  Docket  97-NM-181-AD. 
Applicability:  )etstream  Model  4101 
airplanes,  constructors  numbers  41004 
through  41100  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ opera  tor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  and 
potential  collapse  of  the  main  landing  gear 


(MLC)  due  to  loose  spherical  bearings  of  the 
drag  brace,  accomplish  the  following: 

(a)  For  all  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  perform  a  visual 
inspection  to  detect  wear  damage  of  the  drag 
brace  of  the  left-  and  right-hand  MLG.  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  )41-A32-061.  dated  luly  11. 1997. 

(1)  For  airplanes  on  which  no  wear  damage 
has  been  detected  and  that  have  accumulated 
8,000  or  more  total  landings  as  of  the 
effective  date  of  this  AD  or  on  which  APPH 
Service  Bulletin  AIR84352-32-05  has  been 
accomplished:  Prior  to  further  flight,  fwrfbrm 
an  inspection  to  detect  movement  of  the 
spherical  bearing  of  the  drag  brace  and 
measure  the  area  between  the  lower  link  and 
the  strut,  in  accordance  with  the  Jetstream 
alert  service  bulletin. 

(i)  If  no  movement  of  the  spherical  bearing 
is  detected  and  the  measurement  of  the  area 
between  the  lower  link  and  the  strut  is 
within  the  limits  sp)ecified  by  the  service 
bulletin,  no  further  action  is  required  by  this 
AD. 

Note  2:  For  the  purposes  of  this  AD.  "Qight 
day"  is  defined  as  any  day  on  which  the 
airplane  is  flown. 

(ii)  If  any  movement  is  detected  or  the 
measurement  of  the  area  between  the  lower 
link  and  the  strut  is  beyond  the  limits 
specified  by  the  service  bulletin,  repeat  the 
inspections  required  by  f>aragraph  (a)  of  this 
AD  prior  to  the  first  flight  of  the  day  for  the 
next  100  flight  days  of  the  airplane. 

(2]  For  all  other  airplanes  on  which  no 
wear  damage  has  been  detected:  Prior  to 
further  flight,  perform  an  inspection  to  detect 
movement  of  the  spherical  bearing  of  the 
drag  brace  and  measure  the  area  between  the 
lower  link  and  the  strut,  in  accordance  with 
the  service  bulletin. 

(i)  If  no  movement  of  the  spherical  bearing 
is  detected,  and  the  measurement  of  the  area 
between  the  lower  link  and  the  strut  is 
within  the  limits  specified  by  the  service 
bulletin,  repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  at  the  time  specified 
in  paragraph  (a)(2)(i)(A)  or  (a)(2)(i)(B)  of  this 
AD,  as  applicable. 

(A)  For  drag  braces  that  have  accumulated 
less  than  501  total  landings:  Repeat  the 
inspections  at  intervals  not  to  exceed  100 
flights  until  the  drag  brace  has  accumulated 
500  total  landings. 

(B)  For  drag  braces  that  have  acciunulated 
more  than  500  total  landings,  but  less  than 
8,000  total  landings:  Repeat  the  iiupections 
at  intervals  not  to  exceed  1,000  flights. 

(ii)  If  any  movement  is  detected  or  the 
measurement  of  the  area  between  the  lovrer 
link  and  the  strut  is  beyond  the  limits 
specified  by  the  service  bulletin,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  prior  to  the  first  flight  of  the  day  for  the 
next  100  flight  days  of  the  airplane. 

(b)  For  all  airplanes:  If  any  wear  damags  of 
the  drag  brace  is  detected  during  any 
inspections  required  by  this  AD,  prior  to 
further  flight,  remove  the  wear  damaged 
part(s)  and  replace  with  a  new  or  serviceable 
port,  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-A32-061,  dated  July  11, 
1997.  Within  30  days  after  the  replacement 
of  a  wear  damaged  part  with  a  new  or 
serviceable  part,  perform  the  requirements  of 
paragraph  (a)  of  this  AD. 


(c)  Accomplishment  of  APPH  Service 
Bulletin  AIR84352-32-05.  dated  June  1997. 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(2)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  |41- 
A32-061,  dated  July  11,  1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AI(R) 
American  Support,  Inc..  13850  Mclearen 
Road,  Hemdon.  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 

(g)  This  amendment  becomes  efiisctive  on 
September  17, 1997. 

Issued  in  Renton,  Washington,  on  August 
25, 1997. 
Gary  L.  Killion, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-23065  Filed  8-29-97;  8:45  am] 
aiuiNQ  oooc  4eto-i»# 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-130-AO;  Amendment 
39-10115;  AO  97-18-06] 

Rm  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equippsd 
WW)  Pratt  &  Whitney  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

8UMMAAY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bfwing  Model  757 
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series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
in  the  midspar  fuse  pins;  replacement 
with  new  or  refinished  fuse  pins,  if 
necessary;  and  repetitive  inspections  of 
newly  installed  fuse  pins.  This  AD 
requires  earlier  initial  inspections  and 
replacements;  more  frequent  repetitive 
inspections  of  certain  fuse  pins;  and 
replacement  with  new  fiise  pins,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  fatigue  cracking  of  the 
midspar  fuse  pins  and  by  fatigue  test 
data  indicating  that  current  inspection 
thresholds  and  intervals  for  repetitive 
inspections  are  inadequate  to  detect 
fatigue  cracking  in  a  timely  maimer.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  such 
.  fatigue  cracking,  which  could  lead  to 
separation  of  the  strut  and  engine  from 
the  wing  of  the  airplane. 
DATES:  Effective  September  17, 1997. 
The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757- 
54A0019,  Revision  6.  dated  July  18, 
1997,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Raster  as  of  September  17, 1997. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54A0019, 
Revision  5,  dated  March  17, 1994,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  10, 1996  (61  FR 
9599,  March  11, 1996). 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  3, 1997. 
AfX>RE88E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
130-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 

The  service  imormation  referenced  in 
this  AD  may  be  obtained  bom  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Todd  Martin,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington; 
telephone  (425)  227-2781;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  On  March 
1, 1996,  the  FAA  issued  AD  96-05-07. 
amendment  39-9533  (61  FR  9599, 
March  11, 1996).  applicable  to  certain 


Boeing  Model  757  series  airplanes.  That 
AD  requires  repetitive  inspections  to 
detect  cracking  in  the  midspar  fuse  pins, 
regardless  of  whether  they  are  straight, 
bulkhead,  or  15-5PH  fuse  pins,  and 
replacement  of  discrepant  pins  with 
new  straight  fuse  pins,  refinished 
straight  fuse  pins,  or  new  corrosion- 
resistant  steel  (15-5PH)  fuse  pins, 
depending  on  the  type  of  cracked  pin. 
The  actions  required  by  that  AD  are 
intended  to  prevent  cracking  of  the 
midspar  fuse  pins,  which  may  lead  to 
separa'tion  of  the  strut  and  engine  from 
the  wing  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  96-05-07, 
the  FAA  has  received  two  reports 
indicating  the  detection  of  damaged 
straight  fuse  pins  (one  broken  pin  and 
one  cracked  pin)  on  Model  757  series 
airplanes  equipped  with  Pratt  ft 
Whitney  engines.  In  these  instances, 
damage  to  the  fuse  pins  was  detected 
before  reaching  the  threshold  specified 
in  AD  96-05-07  for  conducting  an . 
initial  inspection  of  the  fuse  pins.  In 
addition,  since  the  issuance  of  that  AD, 
the  FAA  was  informed  by  Boeing  that 
refinished  straight  fuse  pins  have  a 
shorter  fatigue  life  than  new  straight 
fuse  pins. 

Based  on  data  from  fatigue  testing  by 
the  manufacturer  and  reports  of  early 
cracking,  the  FAA  finds  that  the  cturent 
inspection  thresholds  and  intervals  for 
repetitive  inspections  are  inadequate  to 
detect  cracking  in  a  timely  manner. 
Consequently,  it  is  necessary  to  lower 
the  threshold  for  the  initial  inspection 
and  conduct  repetitive  inspections  of 
these  fuse  pins  more  fr^uently  than 
currently  required  by  AD  96-05-07.  In 
addition,  the  FAA  has  determined  that 
the  action  specified  in  paragraph 
(b)(2)(i)  of  AD  96-05-07,  which  reqtiires 
the  replacement  of  cracked  refinished 
straight  fuse  pins  with  crack-free 
refinished  straight  fuse  pins,  is  no 
longer  acceptable.  The  FAA  concludes 
that,  because  of  the  safety  implications 
and  consequences  associated  with  the 
fatigue  cracking  of  fuse  pins,  the 
replacement  of  refinished  straight  fuse 
pins  mtist  be  made  with  either  new 
straight  fuse  pins  or  new  15-5PH  fuse 
pins.  However,  the  FAA  has  determined 
that  the  existing  refinished  straight  fuse 
pins,  which  are  already  installed  on 
Boeing  Model  757  series  airplanes  and 
do  not  have  craclcs,  may  continue  in  use 
in  accordance  with  the  requirements  of 
this  AD. 

The  FAA  is  considering  a  separate 
rulemaking  action  to  address  the  same 
unsafe  condition  on  certain  Model  757 
airplanes  equipped  with  Rolls  Royce 
engines. 


Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  AD  96-05-07. 
the  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
54A00ig,  Revision  6.  dated  July  18, 
1997,  which  continues  specifications 
similar  to  those  in  Boeing  Service 
Bulletin  757-54A0019,  Revision  5, 
dated  March  17, 1994  (which  was 
referenced  in  AD  96-05-07  as  the 
appropriate  source  of  service 
information).  The  relevant  changes  in 
Revision  6  are  procedures  for  earlier 
initial  inspectiotis  and  replacements; 
more  frequent  repetitive  inspections  of 
certain  fuse  pins;  and  replacement  with 
new  fuse  pins,  if  necessary.  In  addition. 
Revision  6  specifies  the  replacement  of 
cracked  refinished  straight  fuse  pins 
with  new  straight  fuse  pins  or  15-5PH 
fuse  pins. 

Explanation  of  Requirements  of  Ride 

Since  an  imsafie  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
05-07  to  continue  to  require  repetitive 
inspections  to  detect  cracking  in  the 
midspar  fuse  pins;  replacement  with 
new  or  refinished  fuse  pins,  if 
necessary;  and  repetitive  inspections  of 
newly  installed  fuse  pins.  This  AD 
requires  earlier  initial  inspections  and 
replacements;  more  frequent  repetitive 
inspections  of  certain  fuse  pins;  and 
replacement  with  new  fuse  pins,  if 
necessary.  This  AD  also  requires  the 
replacement  of  cracked  refinished 
straight  fuse  pins  with  new  straight  fuse 
pins  or  15-5PH  fuse  pins.  These  actions 
are  required  to  belaccomplished  in 
accordance  with  Revision  6  of  the  alert 
service  bulletin  described  previously. 

Diffsrences  Between  the  AD  and  tbe 
Relevant  Service  BuUetin 

Operators  should  note  that,  although 
Boeing  Alert  Service  Bulletin  757- 
54A0019,  Revision  6,  dated  Jidy  18. 
1997,  specifies  that  a  cracked  bulkhead 
fuse  pin  may  be  replaced  with  either  a 
new  straight  fuse  pin  or  a  new  15-5PH 
fuse  pin,  this  AD  requires  a  bidkhead 
fuse  pin  to  be  replaced  only  with  a  new 
15-5PH  fuse  pin.  The  FAA  has 
determined  that  because  15-5PH  fuse 
pins  are  made  from  corrosion-resistant 
steel,  15-5PH  fuse  pins  are  less  likely  to 
be  subject  to  fetigue  cracking  and  stress 
corrosion  cracking,  and,  as  a  result,  have 
a  longer  service  life  than  straight  fuse 
pins  or  bulkhead  fuse  pins.  The  FAA 
also  considers  that  this  action  is 
necessary  to  support  the  continued    - 
airworthiness  of  Boeing  Model  757 
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series  airplanes  equipped  with  Pratt  & 
Whitney  engines. 

Operators  also  should  note  that 
Revision  6  of  the  previously  described 
alert  service  bulletin  specifies  the 
replacement  of  bulkhead  fuse  pins 
within  6,000  total  flight  cycles  on  the 
bulkhead  fuse  pins.  However,  this  AD 
requires  the  replacement  of  bulkhead 
fuse  pins  within  3.000  flight  cycles  on 
the  bulkhead  fuse  pins  after  April  10, 
1996,  the  effective  date  of  AD  96-05-07. 
The  FAA  has  determined  that 
continuing  the  requirement  for  such 
replacement,  which  was  required  in  AD 
96-05-07,  is  sufficient  to  detect  and 
correct  the  initiation  and  propagation  of 
fatigue  cracking  in  the  midspar  fuse 
pins. 

In  addition,  operators  should  note 
that  the  applicability  of  this  AD  differs 
from  the  effectivity  listing  in  Revision  6 
of  the  previously  referenced  alert 
service  bulletin.  The  FAA  has 
determined  that  to  adequately  address 
the  problem  of  fatigue  cracking  in  the 
midspar  fuse  pins,  this  AD  should 
include  Model  757  series  airplanes  (all 
serial  numbers)  equipped  with  Pratt  S 
Whitney  engines,  as  previously 
specified  in  AD  96-05-07. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  ECEectiTe  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  fiewer  than  30  dBy%. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  I3ocket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effiectiven^is  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aher  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-130-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866.  It  has  been  determined    . 
further  that  this  action  involves  an 
emergency  iteulation  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9533  (61  FR 
9599,  March  11 ,  1996),  and  by  adding  a 
new  airworthiness^directive  (AD), 
amendment  39-10115.  to  read  as 
follows: 

97-18-05    Boeing:  Amendment  39-10115.  ■ 
Docket  97-NM-130-AD.  Supersedes  AD 
96-05-07,  Amendment  39-9533. 

Applicability:  Model  757  series  airplanes 
equipped  with  Pratt  &  Whitney  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  p)erformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  tinsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proiXMed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  amendment  in 
accordance  with  the  procedures  described  in 
Boeing  Service  Bulletin  757-54A0019, 
Revision  5,  dated  March  17. 1994:  Revision 
4,  dated  May  27. 1993;  Revision  3,  dated 
March  26, 1992;  or  Revision  2,  dated  October 
11. 1989;  are  considered  acceptable  for 
compliance  with  the  applicable  insftections 
specified  in  this  amendment. 

To  detect  and  correct  fatigue  cracking  of 
the  midspar  fuse  pins,  which  could  lead  to 
separation  of  the  strut  and  engine  bom  the 
wing  of  the  airplane,  accomplish  tlie 
following: 

(a)  For  airplanes  equipped  with  straight 
fuse  pins,  part  number  (P/N)  311N5067-1: 
Prior  to  the  accumulation  of  1.000  total  flight 
cycles  on  the  straight  fuse  pin,  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  an  eddy 
current  inspection  to  detect  fatigue  cracking 
in  the  fuse  pin,  in  accordance  with  Boeing 
Alert  Service  Bulletin  757-54A0019, 
Revision  6,  dated  )uly  18. 1997. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  500  flight  cycles  on  the  btraight  fuse 
pin. 

(2)  If  any  cracking  is  detected,  prior  to 
fiirther  flight,  accomplish  the  requirements  of 
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either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Replace  the  cracked  straight  fuse  pin 
with  a  new  straight  fuse  pin,  P/N  311N5067- 
1,  and  prior  to  the  accumulation  of  1,000 
total  flight  cycles  on  the  newly  installed 
straight  fuse  pin,  perform  an  eddy  current 
inspection  to  detect  fatigue  cracking  in  the 
fuse  pin.  in  accordance  with  the  alert  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  500  flight  cycles  on 
the  newly  installed  straight  fuse  pin.  Or 

(ii)  Replace  the  cracked  straight  fuse  pin 
wtth  a  new  15-5PH  fuse  pin,  P/N  311N5217- 
1,  and  prior  to  the  accumulation  of  14,000 
total  flight  cycles  on  the  newly  installed  15- 
5PH  fuse  pin,  perform  an  eddy  current 
inspection  to  detect  fatigue  cracking  in  the 
fuse  pin,  in  accordance  with  the  procedures 
described  in  the  alert  service  bulletin.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  3,500  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin. 

(b)  For  airplanes  equipped  with  refinished 
straight  fuse  pins,  P/N  311N5067-1:  Prior  to 
the  accumulation  of  500  total  flight  cycles  on 
the  refinished  straight  fuse  pin,  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  an  eddy 
current  inspection  to  detect  fatigue  cracking 
in  the  fuse  pin,  in  accordance  with  Boeing 
Alert  Service  Bulletin  757-54A0019, 
Revision  6,  dated  July  18, 1997. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  500  flight  cycles  on  the  refinished 
straight  fuse  pin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
either  paragraph  (bK2)(i)  or  (b)(2)(U)  of  this 
AD. 

(i)  Replace  the  cracked  fuse  pin  with  a  new 
straight  fiise  pin,  P/N  311N5067-1,  and  prior 
to  the  acciunulation  of  1,000  total  flight 
cycles  on  the  newly  installed  straight  fuse 
pin,  perfona  an  eddy  current  inspection  to 
detect  fatigue  cracking  in  the  new  straight 
fuse  pin,  in  accordance  with  the  procedures 
described  in  the  alert  service  bulletin.  Repeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  500  flight  cycles  on  the  newly 
installed  straight  fuse  pin.  Or 

(ii)  Replace  the  cracked  fuse  pin  with  a 
new  15-5PH  fuse  pin,  P/N  311N5217-1,  and 
prior  to  the  accumulation  of  14.000  total 
flight  cycles  on  the  newly  installed  15-5PH 
fuse  pin,  i>erform  an  eddy  current  inspection 
to  detect  fatigue  cracking  in  the  fiise  pin,  in 
accordance  with  the  procedures  described  in 
the  alert  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,500  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin. 

(c)  For  airplanes  equipped  with  bulkhead 
fuse  pins.  P/N  311N5211-1:  Within  3,000 
flight  cycles  on  the  bulkhead  fuse  pins  after 
April  10, 1996  (the  effective  date  of  AD  96- 
05-07,  amendment  39-9533),  replace  the 
bulkhead  fuse  pin  with  a  new  15-5PH  fuse 
pin,  P/N  311N5217-1,  in  accordance  with 
Boeing  Service  Bulletin  757-54A0019, 
Revision  5,  dated  March  17, 1994,  or  Boeing 
Alert  Service  Bulletin  757-54A0019, 
Revision  6,  dated  July  18. 1997,  and 
accomplish  the  requirements  of  paragraph  (d) 
of  this  AO. 


(d)  For  airplanes  equipped  with  15-5PH 
fuse  pins:  Prior  to  the  accumulation  of  14.000 
total  flight  cycles  on  the  15-5PH  fuse  pin, 
perform  an  eddy  current  inspection  to  detect 
fotigue  cracking  in  those  fuse  pins,  in 
accordance  with  the  procedures  described  in 
Boeing  Alert  Service  Bulletin  757-54A0019, 
Revision  6.  dated  July  IB.  1997. 

(1)  If  no  cracking  is  detected,  mpnalthe  """"^ 
inspection  thereafter  at  intervals  tu/Cla 
exceed  3.500  flight  cycles  on  the  15-5PH  fuse 
pin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  cracked  15-5PH 
fu8«  pin  with  a  new  15-5PH  fuse  pin,  P/N 
311N5217-1,  and  prior  to  the  accumulation 
of  14,000  total  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin,  perform  an  eddy 
current  inspection  to  detect  btigue  cracking 
in  the  newly  installed  15-5PH  fiise  pin;  in 
accordance  with  the  procedures  described  in 
the  alert  service  bulletin.  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3,500  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin. 

(e)  Fuse  pins  must  be  of  the  same  type  on 
the  same  strut.  For  example,  a  steel  fuse  pin 
having  P/N  311N5067-1  may  not  be  installed 
on  the  same  strut  that  has  a  15-5PH  fuse  pin 
having  P/N  311N5217-1  installed  on  that 
strut  However,  fuse  pins  on  one  strut  may 
differ  from  those  on  another  strut,  provided 
the  fuse  pins  are  not  of  mixed  types  on  the 
same  strut 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  SeatUe 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Ehrectorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattie  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattie  ACO. 

(g)  Special  fU^  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  insfjections  and  replacements  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  757-54A0019,  Revision  5.  dated 
March  17. 1994.  or  Boeing  Alert  Service 
Bulletin  757-54A0019.  Revision  6,  dated  July 
18, 1997. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757-54A0019, 
Revision  6,  dated  July  18, 1997,  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Sendee  Bulletin  757-54A0019, 
Revision  5,  dated  March  17, 1994,  was 
approved  previously  by  the  Director  of  the 
Federal  Raster  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  as  of  April  10, 1996 
(61  FR  9599,  March  11, 1996). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattie.  Washington  98124-2207.  Copies  may 


be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suit* 
700,  Washington,  DC 

(i)  This  amendment  becomes  effective  on 
September  17, 1997. 

Issued  in  Renton.  Washington,  on  August 
21, 1997. 

DarrBll  M.  PedersoB, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-23176  Filed  8-29-97;  8:45  am] 
BUJNQ  CODE  4«1»-tS-U 


DEPARTMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Admlnistratton 

14  CFR  Part  39 

[Doctat  Na  97-NM-12S-AD;  AnMndment 
39-10114;  AD  97-1»-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
WHh  Rolls  Royce  Engines 

AQBiiCY:  Federal  Aviation 
Admiiustration,  EXDT. 
ACTION:  Final  rule;  request  for 
comments. 

StJMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  fatigue 
cracking  in  the  midspar  fuse  pins; 
replacement  with  new  or  refinished  fuse 
pins,  if  necessary;  and  repetitive 
inspections  of  newly  installed  fuse  pins. 
This  AD  requires  earlier  initial 
inspections  and  replacements;  more 
frequent  repetitive  inspections  of  certain 
fuse  pins;  and  replacement  with  new 
fuse  pins,  if  necessary.  This  amendment 
is  prompted  by  repmrts  of  fatigue 
cracking  of  the  midspar  fuse  pins  and  by 
£atigue  test  data  indicating  that  current 
inspection  thresholds  and  intervals  for 
repetitive  inspections  are  inadequate  to 
detect  fatigue  cracking  in  a  timely 
manner.  The  actions  specified  in  this 
Af)  are  intended  to  detect  and  correct 
such  fatigue  cracking,  which  could  lead 
to  separation  of  the  strut  and  engine 
from  the  wing  of  the  airplane. 
DATES:  Effective  September  17, 1997. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757- 
54A0020,  Revision  6,  dated  July  18, 
1997,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Fedraal 
Ri^ister  as  of  Sepember  17, 1997. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54A0020, 
Revision  5,  dated  March  17, 1994,  as 
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listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  10. 1996  (60  FR 
9601.  March  11. 1996). 

Comments  for  inclusion  in  theJRules 
Docket  must  be  received  on  or  before 
November  3, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
125-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  MFORMATKM  CCMrTACT: 
Todd  Martin,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington; 
telephone  (425)  227-2781;  £ax  (425) 
227-1181. 

SUPPLEMENTARY  MFORMATKM:  On  March 
1. 1996.  the  FAA  issued  AD  96-05-08. 
amendment  39-9534  (61  FR  9601, 
March  11, 1996),  applicable  to  certain 
Boeing  Model  757  series  airplanes.  That 
AD  requires  repetitive  inspections  to 
detect  cracking  in  the  midspar  fuse  pins, 
regardless  of  whether  they  are  straight, 
bulkhead,  or  15-5PH  fuse  pins,  and 
replacement  of  discrepant  pins  with 
new  straight  fuse  pins,  refinished 
straight  fuse  pins,  or  new  corrosion- 
resistant  steel  (15-5PH)  fuse  pins, 
depending  on  the  type  of  cracked  pin. 
The  actions  required  by  that  AD  are 
intended  to  prevent  cracking  of  the 
midspar  fuse  pins,  which  may  lead  to 
separation  of  the  strut  and  engine  from 
the  wing  of  the  airplane. 

Actions  Since  I— nanrr  of  Previous  Rule 

Since  the  issuance  of  AD  96-05-08, 
the  FAA  has  received  several  reports 
indicating  the  detection  of  fotigue 
cracking  on  two  straight  fuse  pins  and 
one  broken  straight  fuse  pin  on  Model 
757  series  airplanes  equipped  with  Rolls 
Royce  engines.  In  these  instances, 
damage  to  the  fuse  pins  was  detected 
before  reaching  the  threshold  specified 
in  AD  96-05-08  for  conducting  an 
initial  inspection  of  the  fuse  pins.  In 
addition,  since  the  issuance  of  that  AD. 
the  FAA  was  informed  by  Boeing  that 
refinished  straight  fuse  pins  have  a 


shorter  fatigue  life  than  new  straight 
fuse  pins. 

Based  on  data  from  fatigue  testing  by 
the  manufocttirer  and  the  reports  of 
early  cracking,  the  FAA  finds  that  the 
current  inspection  thresholds  and 
intervals  for  repetitive  inspections  are 
inadequate  to  detect  cracking  in  a  timely 
manner.  Consequently,  it  is  necessary  to 
lower  the  threshold  for  the  initial 
inspection  and  conduct  repetitive 
inspections  of  these  fuse  pins  more 
frequently  than  currently  required  by 
AD  96-05-08.  In  addition,  the  FAA  has 
determined  that  the  action  specified  in 
paragraph  (b)(2)(i)  of  AD  96-05-08, 
which  requires  the  replacement  of 
cracked  refinished  straight  fuse  pins 
with  crack-free  refinished  straight  fuse 
pins,  is  no  longer  acceptable.  The  FAA 
concludes  that,  because  of  the  safety 
implications  and  consequences 
associated  with  the  fatigue  cracking  of 
fuse  pins,  the  replacement  of  refinished 
straight  fuse  pins  must  be  made  with 
either  new  straight  fuse  pins  or  new  15- 
5PH  fuse  pins.  However,  the  FAA  has 
determined  that  the  existing  refinished 
straight  fuse  pins,  which  are  already 
installed  on  Boeing  Model  757  series 
airplanes  and  do  not  have  cracks,  may 
continue  in  use  in  accordance  with  the 
requirements  of  this  AD. 

The  FAA  is  considering  a  separate 
rulemaking  action  to  address  the  same 
unsafe  condition  on  certain  Model  757 
airplanes  equipped  with  Pratt  & 
Whitney  engines. 

Explanation  of  RelevaBt  Service 
Information 

Since  the  issuance  of  AD  96-05-08. 
the  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
54A0020,  Revision  6,  dated  July  18, 
1997.  which  continues  specifications 
similar  to  those  in  Boeing  Service 
Bulletin  757-54A0020,  Revision  5. 
dated  March  17. 1994  (which  was 
referenced  in  AD  96-05-08  as  the 
appropriate  source  of  service 
information).  The  relevant  changes  in 
Revision  6  are  procedures  for  earlier 
initial  inspections  and  replacements; 
more  frequent  repetitive  insj)€ctions  of 
certain  fiise  pins;  and  replacement  with 
new  fuse  pins,  if  necessary.  In  addition. 
Revision  6  specifies  the  replacement  of 
cracked  refinished  straight  fuse  pins 
with  new  straight  fuse  pins  or  15-5PH 
fuse  pins. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  conditicMi  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
05-08  to  continue  to  require  repetitive 
inspections  to  detect  cracking  in  the 


midspar  fuse  pins;  replacement  with 
new  or  refinished  fuse  pins,  if 
necessary;  and  repetitive  inspections  of 
newly  installed  fuse  pins.  This  AD 
requires  earlier  initial  inspections  and 
replacements;  more  frequent  repetitive 
inspections  of  certain  fuse  pins;  and 
replacement  with  new  fuse  pins,  if   , 
necessary.  This  AD  also  requires  the 
replacement  of  cracked  refinished 
straight  fuse  pins  with  new  straight  fuse 
pins  or  15-5PH  fuse  pins.  These  actions 
are  required  to  be  accomplished  in 
accordance  with  Revision  6  of  the  alert 
service  bulletin  described  previously. 

Di£krences  Between  the  AD  and  the 
Relevant  Service  Bulletin 

Operators  should  note  that,  although 
Boeing  Alert  Service  Bulletin  757- 
54A0020.  Revision  6.  dated  July  18, 
1997,  specifies  that  a  cracked  bulkhead 
fuse  pin  may  be  replaced  with  either  a 
new  straight  fuse  pin  or  a  new  15-5PH 
fuse  pin,  this  AD  requires  a  bulkhead 
fuse  pin  to  be  replaced  only  with  a  new 
15-5PH  fuse  pin.  The  FAA  has 
determined  that  because  15-5PH  fuse 
pins  are  made  from  corrosion-resistant 
steel,  15-5PH  fuse  pins  are  less  likely  to 
be  subject  to  fatigue  cracking  and  stress 
corrosion  cracking  and,  as  a  result,  have 
a  longer  service  life  than  straight  fuse 
pins  or  bulkhead  fuse  pins.  The  FAA 
also  considers  that  this  action  is 
necessary  to  support  the  continued 
airworthiness  of  Boeing  Model  757 
series  airplanes  equipped  with  RoUs 
Royce  engines. 

Operators  also  should  note  that 
Revision  6  of  the  previously  described 
alert  service  bulletin  specifies  the 
replacement  of  bulkhead  fuse  pins 
within  6,000  total  flight  cycles  on  the 
bulkhead  fuse  pins.  However,  this  AD 
requires  the  replacement  of  bulkhead 
fuse  pins  within  3,000  flight  cycles  on* 
the  bulkhead  fuse  pins  after  April  10, 
1996,  the  effective  date  of  AD  96-05-08. 
The  FAA  has  determined  that 
continuing  the  requirement  for  such 
replacement,  which  was  required  in  AD 
96-05-08,  is  sufficient  to  detect  and 
correct  the  initiation  and  propagation  of 
fatigue  cracking  in  the  midspar  fuse 
pins. 

In  addition,  operators  should  note 
that  the  applicability  of  this  AD  differs 
from  the  effectivity  listing  in  Revision  6 
of  the  previously  referenced  alert 
service  bidletin.  The  FAA  has 
determined  that  to  adequately  address 
the  problem  of  fatigue  cracking  in  the 
midspar  fuse  pins,  this  AD  should 
include  Model  757  series  airplanes  (all 
serial  niunbers)  equipped  with  Rolls 
Royce  engines,  as  previously  specified 
in  AD  96-^5-08. 
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Interim  Action 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  EfiEective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  fewer  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ndemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
smnmarizes  each  FAA-pubUc  contact 
concerned  %vith  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-125-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866^  It  has  been  dbtermined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  R^jtdatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  frt>m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  refaieace, 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART3»-AIRWORTHINES8         . 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothority:  49  U.S.C.  106(g),  40113,  44701. 

§30.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9534  (61  FR 
9601,  March  11, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  3&-10114,  to  read  as 
follows: 

97-1S-04    Boeing:  Amendment  39-10114. 
Docket  g7-NM-125-AD.  Supersedes  AD 
9&-05-08,  Amendment  39-9534. 
Applicability:  Model  757  series  airplanes 

equipped  with  Rolls  Royce  engines, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l)eeD 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (fl  of  this  AD.  The 
request  should  include  an  assessment  of  the 
efiect  of  the  modifieation,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  propoaed  actions  to  addracs  it 

Compliance:  Required  as  indicated,  unleu 
accomplished  previously. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  amendment,  in 
accordance  with  the  procedures  described  in 
Boeing  Service  Bulletin  757-54A0O20, 
Revision  5,  dated  March  17, 1994:  Revision 
4.  dated  May  27, 1993;  Revision  3,  dated 
March  26. 1992;  or  Revision  2,  dated  October 
11, 1989;  are  considered  acceptable  for 
compliance  with  the  applicable  inspections 
specified  in  this  amendment 

To  detect  and  correct  fatigue  cracking  of 
the  midspar  fuse  pins,  which  could  lead  to 
separation  of  the  strut  and  engine  from  the 
wing  of  the  airplane,  accomplish  the 
folloMring: 

(a)  For  airplanes  equipped  with  straight 
fuse  pins,  part  number  (P/N)  311N5067-1: 
Prior  to  the  accumulation  of  2300  total  flight 
cycles  on  the  straight  fuse  pin,  or  within  60 
days  after  the  e£fe^ve  date  of  this  AD, 
whichever  occurs  later,  peribrm  an  eddy 
current  inspection  to  detect  btigue  cracldng 
in  the  fuse  pin,  in  accordance  vrith  Boeing 
Alert  Service  Bulletin  757-54A0020. 
Revision  6,  dated  July  18, 1997. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  750  flight  cycles  on  the  straight  fua^ 
pin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requiremants  of 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Replace  the  cracked  straight  fuse  pin 
with  a  new  straight  fuse  pin,  P/N  311N5067- 
1,  and  prior  to  the  accumulation  of  2,500 
total  flight  cycles  on  the  newly  installed 
straight  fuse  pin,  perform  an  eddy  current 
inspection  to  detect  fiitigue  cracking  in  the 
fuse  pin,  in  accordance  with  the  alert  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  750  flight  cycles  on 
the  newly  installed  straight  fuse  pin.  Or 

(ii)  Replace  the  cracked  straight  fuse  pin 
%vith  a  new  15-5PH  fuse  pin,  P/N  311N5217- 
1,  and  prior  to  the  accumulation  of  14,000 
total  flight  cycles  on  the  newly  installed  15- 
5PH  fuse  pin,  perform  an  eddy  current 
inspection  to  detect  fatigue  cracking  in  the 
fuse  pin,  in  accordance  with  the  procedures 
described  in  the  alert  service  bulletin.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  3,500  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin. 
(b)  For  airplanes  equipped  with  refinished 
straight  fuse  pins.  P/N  311N5067-1:  Prior  to 
the  accumulation  of  750  total  flight  cycles  on 
the  refinished  straight  fuse  pin,  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  an  eddy 
ciurent  inspection  to  detect  fatigue  cracking 
in  the  fuse  pin,  in  accordance  with  Boeing 
Alert  Service  Bulletin  757-54A0020, 
Revision  6,  dated  July  18, 1997. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  750  flight  cycles  on  the  refinished 
straight  fuse  pin. 
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(2)  If  any  cracking  is  detected,  prior  to 
fuither  flight,  accomplish  the  requirements  of 
either  paragraph  (b)(2)(i]  or  (b)(2Ku)  of  this 
AD. 

(i)  Replace  the  cracked  fuse  pin  with  a  new 
straight  fuse  pin,  P/N  311N5067-1,  and  prior 
to  the  accumulation  of  2,500  total  flight 
cycles  on  the  newly  installecLstraight  bue 
pin.  perform  an  eddy  current  ins'pection  to 
detect  Sitigue  cracking  in  the  new  straight 
fuse  pin,  in  accordance  with  the  procedures 
described  in  the  alert  service  bulletin.  Repeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  7S0  flight  cycles  on  the  newly 
installed  straight  fuse  pin.  Or 

(ii)  Replace  the  cracked  fuse  pin  with  a 
new  15-5PH  fuse  pin.  P/N  311N5217-1,  and 
prior  to  the  accumulation  of  14,000  total 
flight  cycles  on  the  newly  installed  1&-SPH 
fuse  pin.  perform  an  eddy  current  inspection 
to  detect  fotigue  cracking  in  the  fuse  pin,  in 
accordance  with  the  procedures  described  in 
the  alert  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,500  flight  cycles  on  the  newly 
installed  15-5PH  fuM  pin. 

(c)  For  airplanes  equipped  with  bulkhead 
fuse  pins.  P/N  311N5211-1:  Within  3,000 
flight  cycles  on  the  bulkhead  fiise  pins  after 
April  10.  1996  (the  effactive  date  of  AD  96- 
05-08,  amendment  39-9534).  replace  the 
bulkhead  fuse  pin  with  a  new  15-5PH  fuse 
pin,  P/N  311N5217-1,  in  accordance  with 
Boeing  Service  Bulletin  757-54A0020, 
Revision  5.  dated  March  17, 1994,  or  Boeing 
Alert  Service  Bulletin  757-54A0020, 
Revision  6.  dated  July  18,  1997,  and 
accomplish  the  requirements  of  paragraph  (d) 
of  this  AD. 

(d)  For  airplanes  equipped  with  15-5PH 
fuse  pins:  Prior  to  the  accumulation  of  14,000 
total  flight  cycles  on  the  15-5PH  fuse  pins, 
perform  an  eddy  current  inspecticm  to  detect 
fatigue  cracking  in  those  fuse  pins,  in 
accordance  with  the  procedures  described  in 
Boeing  Alert  Service  Bulletin  757-54A0020, 
Revision  6,  dated  July  IB,  1997. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exoaed  3,500  flight  cycles  on  the  15-5PH  fuse 
pin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  fli^t,  replace  the  cracked  15-5PH 
fuse  pin  with  a  new  15-5PH  fuse  pin.  P/N 
311N5217-1,  and  prior  to  the  accumulation 
of  14.000  total  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin,  perform  an  eddy 
current  inspection  to  detect  fatigue  cracking 
in  the  newly  installed  15-5PH  fuse  pin;  in 
accordance  with  the  procedures  described  in 
the  alert  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exosed  3300  flight  cycles  on  the  newly 
installed  15-5PH  fuse  pin. 

(e)  Fuse  pins  must  be  of  the  same  type  on 
the  same  strut.  For  example,  a  steel  fuse  pin 
having  P/N  311N5067-1  may  not  be  installed 
on  the  same  strut  that  has  a  15-5PH  fuse  pin 
having  P/N  311N5217-1  installed  on  that 
strut  However,  fuse  pins  on  one  strut  may 
differ  fanm  those  on  another  strut,  provided 
the  fuae  pins  are  not  of  mixed  types  on  the 
same  strut 

(f)  An  alternative  method  of  compliaix»  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  aiul  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  757-54A0020.  Revision  5.  dated 
March  17, 1994.  or  Boeing  Alert  Service 
Bulletin  757-54A0020,  Revision  6.  dated  July 
18, 1997. 

(1)  The  incorporation  by  refBrance  of 
Boeing  Alert  Service  Bulletin  7S7-54A0020. 
Revision  6,  dated  July  18. 1997,  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.SX^.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-54A0020, 
Revision  5.  dated  March  17, 1994,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  as  of  April  10. 1996 
(61  FR  9601,  March  11, 1996). 

(3)  Copies  may  be  obtained  firom  Boeing 
Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(i)  This  amendment  becomes  efiective  on 
September  17,  1997. 

Issued  in  Renton,  Washington,  on  August 
21, 1997. 

Darrell  M.  Psdemo, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  97-23175  FUed  8-29-97;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1015 

Procedures  for  Disdoture  or 
Production  of  Information  Under  the 
Freedom  of  Information  Act; 
Amendments 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

summary:  The  Electronic  Freedom  of 
Information  Act  Amendments  of  1996. 
which  amend  the  Freedom  of 
Information  Act.  are  designed  to  make 


government  documents  more  accessible 
to  the  public  in  electronic  form.  The 
amendments  are  also  intended  to 
expedite  and  streamline  the  process  by 
which  agencies  disclose  informadon 
generally.  In  this  notice,  the 
Commission  amends  its  Freedom  of 
Information  Act  regulations  to  comply 
with  the  requirements  of  the  new 
statute. 

DATES:  The  amendments  become 
effective  on  October  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayme  Rizzolo  Epstein,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  IX] 
20207,  telephone  (301)  504-0980;  or 
Todd  Stevenson,  Freedom  of 
Information  Officer,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
telephone  (301)  504-0800. 

SUPPt^MENTARY  INFORMATION: 

Background  InfiDrmation 

On  October  2, 1996,  the  President 
signed  into  law  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
("EFOIA").  Public  Law  231, 110  Stat 
3048  (1996).  EFOIA  includes  provisions 
authorizing  or  requiring  agencies  to 
promulgate  regulations  implementing 
certain  of  its  requirements,  includii^ 
the  tracking  of  Freedom  of  Information 
Act  ("FOIA")  requests,  the  aggregation 
of  FOIA  requests,  and  the  expedited 
processing  of  FOIA  requests.  In 
addition,  EFOIA  changes  the  time  limit 
for  responding  to  a  FOIA  request  from 
ten  to  twenty  days,  the  requirements  for 
reporting  on  FOIA  activities  to 
Congress,  and  the  cases  in  which  an 
agency  may  extend  the  time  for 
responding  to  a  FOIA  request.  EFOIA 
also  includes  provisions  regarding  the 
availability  of  documents  in  electronic 
form,  the  treatment  of  electronic 
records,  and  the  establishment  of 
"electronic  reading  rooms." 

On  May  6,  1997  the  Consumer 
Product  Safety  Commission 
("Commission")  proposed  amendments 
to  its  regulations  implementing  the 
Freedom  of  Information  Act,  16  CFR 
Part  1015.  See  62  FR  24614,  May  6. 
1997.  The  proposed  amendments  were 
intended  to  revise  the  Commission's 
FOLA  regulations  to  comply  with 
EFOIA.  The  Commission  received  three 
comments  in  response  to  the  proposed 
amendments.  The  comments  are 
discussed  below.  The  Commission  now 
issues  the  amendments  in  final  form. 
They  are  identical  to  the  proposed 
amendments,  except  for  a  few  changed 
words  in  §§  1015.2  and  1015^(f)  that 
clarify  the  meaning  of  those  provisions. 
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New  Provisions 

A.  Electronic  Records 

Section  3  of  EFOIA  amends  5  U.S.C. 
552(0  to  define  "record"  for  purposes  of 
FOIA  as  including  "any  information 
that  would  be  an  agency  record  subject 
to  the  requirements  of  [5  U.S.C  section 
552]  when  maintained  by  an  agency  in 
any  format,  including  an  electronic 
format."  Section  552(f)  thus  clarifies 
that  the  term  "agency  record"  includes 
information  stored  on  or  by  computers 
as  well  as  traditional  paper  documents. 
The  regulations  amend  16  CFR  1015.1(a) 
by  adding  language  to  reflect  this 
definition  of  "record"  and  to  clarify  that 
the  Commission  produces  all  releasable 
records  responsive  to  a  FOIA  request, 
whether  in  traditional  paper  or 
electronic  form. 

B.  Electronic  Reading  Room 

FOIA  section  552(a)(2)  requires 
agencies  to  make  available  for 
inspection  and  copying  the  following: 
(1)  Final  opinions  and  orders  made  in 
adjudicated  cases;  (2)  statements  of 
policy  and  interpretations  not  published 
in  the  Federal  Register;  and  (3) 
administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public.  5  U.S.C.  552(a)(2).  As  stated  in 
the  Commission's  FOIA  regulations,  the 
Commission  maintains  these  materials 
in  its  Public  Information  Center.  16  CFR 
1015.2(a).  EFOIA  adds  a  fourth  category 
to  the  materials  that  agencies  must  place 
in  their  reading  rooms: 

copies  of  all  records  *  *  *  which  have  been 
released  to  any  person  under  (FOIA)  and 
which,  because  of  the  nature  of  their  subject 
matter,  the  agency  determines  have  become 
or  are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

EFOIA  sec.  4;  5  U.S.C.  552(a)(2)(D). 

EFOIA  further  requires  agencies  to 
make  available  by  "computer 
telecommunications"  all  reading  room 
materials  that  are  created  on  or  ^er 
November  1, 1996.  The  statute  envisions 
that  each  agency  will  ultimately  have 
both  a  traditional  reading  room  and  a 
new  "electronic  reading  room"  on  the 
Worid-Wide  Web. 

Section  1015.2(c)  states  that  the 
Commission  will  post  the  requisite 
materials  on  its  Website.  Where 
appropriate  and  feasible,  and  as 
resources  permit,  the  Commission  may 
also  place  additional  reading  room 
materials  on  the  Website. 

C.  Muhitrack  Processing  of  Requests 

EFOIA  authorizes  agencies  to 
promidgate  regulations  providing  for 
multitrack  processing  of  requests  for 
records  based  on  the  amount  of  work 


and/or  time  involved  in  processing 
requests.  EFOIA  sec.  7(a};  5  U.S.C. 
552(a)(6)(D)(i).  This  would  expedite  the 
production  of  records  where  littie  work 
or  time  is  required.  The  statute  states 
that  an  agency's  regulations  may 
include  a  provision  granting  a  FOLA 
requester  whose  request  does  not 
qualify  for  the  fastest  multitrack 
processing  an  opportimity  to  linadt  the 
scope  of  the  request  in  order  to  qualify 
for  faster  processing.  5  U.S.C. 
552(6)(D)(ii). 

The  Conunission  believes  that 
multitrack  processing  is  the  most 
efficient  and  fair  way  to  process  FOLA 
requests.  If  requests  were  processed  on 
a  strict  first  in.  first  out  basis,  easily 
filled  requests — for  example  for  a  press 
release  or  Conunission  brochure — 
would  be  processed  only  after  earlier- 
received,  complex  requests  for  dozens  of 
dociunents  located  in  offices  throughout 
the  Commission.  The  Conunission 
currenUy  intends  to  process  FOIA 
requests  on  five  tracks,  as  follows: 

Track  1:  Responsive  documents  are 
available  in  the  Office  of  the  Secretary  in 
releasable  form.  Examples  include  press 
releases,  Commission  brochures,  and  cleared 
Conunission  briefing  packages. 

Track  2:  Responsive  documents  are  filed  in 
one  easily  identifiable  location,  but  must  be 
located  and  copied,  and  require  internal 
clearance.  Examples  include  meeting  logs, 
technical  reports  and  contractor  reports. 

Track  3:  Responsive  documents  are  located 
in  various  Commission  ofBces  and  require 
internal  clearance. 

Track  4:  Responsive  documents  require 
both  internal  clearance  and  review  by 
identified  manufocturers  pursuant  to  sections 
6  (a)  and/or  (b)  of  the  Consumer  Product 
Safety  Aot,  15  U.S.C.  2055  (a)  and  (b). 
Examples  include  requests  for  information 
regarding  Commission  investigations  of 
specific  products  and/or  companies. 

Track  5:  Responsive  documents  are 
voluminous  or  are  located  in  various 
Commission  ofBces,  and  require  section  6(a) 
and/or  (b)  review. 

In  general,  when  a  request  is  received, 
the  Freedom  of  Information  Office  will 
review  it  and  categorize  it  for  tracking 
purposes.  Requests  within  each  "track" 
will  then  be  processed  according  to  the 
date  of  receipt  within  each  category. 
This  should  help  further  expedite 
responses  to  FOIA  requests  that  are 
easier  to  fill.  Of  course,  many  requests 
are  luiique  and  will  not  easily  fit  one  of 
the  above  descriptions.  Others  may 
appear  to  qualify  for  a  £ast  track  but 
prove  complex  once  the  search  for  the 
responsive  dociunents  is  imderway.  As 
the  Office  of  the  Secretary  implements 
and  gains  experience  with  the 
multitrack  system,  adjustments  will 
almost  certainly  be  required. 

Pursuant  to  section  1015.3(e),  the 
Office  of  the  Secretary  may  contact 


requesters  whose  requests  do  not  appear 
to  qualify  for  the  fastest  tracks  and 
provide  such  requesters  the  opportunify 
to  limit  their  requests  so  they  qualify  for 
a  faster  track.  Such  notification  will  be 
at  the  discretion  of  the  Office  of  the 
Secretary  and  will  depend  lai^ely  on 
whether  that  Office  believes  that  a 
narrowing  of  the  request  could  put  the 
request  on  a  faster  track.  The  regulation 
further  provides  that  requesters  who 
believe  that  their  requests  qualify  for  the 
fastest  tracks  and  who  wish  to  be 
notified  if  the  Office  of  the  Secretary 
disagrees  may  so  indicate  in  the  request. 
If  practicable,  the  Office  of  the  Secretary 
may  also  work  with  such  requesters  to 
limit  their  requests  to  qualify  for  a  faster 
track. 

D.  Time  Limit  for  Responding  to 
Requests 

1.  General:  EFOIA  lengthened  die 
time  within  which  agencies  must 
respond  to  FOLA  requests  from  ten  to 
twenfy  working  days.  EFOLA  sec.  8(b); 
5  U.S.C.  552(a)(6)(A)(i).  The  regulations 
amend  the  Commission's  current 
regulations  to  conform  to  the  new  time 
limit.  See  16  CFR  1015.4, 1015.5(a), 
1015.6(c).  "  I. 

2.  Extension  of  time  in  unusual 
ciiciunstances:  Under  FOIA  section 
552(a)(6)(B],  agencies  are  permitted  to 
extend  the  time  limit  for  responding  to 
a  request  or  deciding  an  appieal  of  a 
denial  of  a  request  in  "unusual 
circumstances,"  as  defined  in  that 
section,  for  no  more  than  ten  working 
days,  upon  written  notice  to  the 
requester.  5  U.S.C.  552(a)(6)(B).  EFOLA 
amends  this  provision  to  permit 
agencies  to  extend  the  response  time  by 
notifying  the  requesters  and  providing 
them  with  an  opportunity  to:  (1)  Limit 
the  scope  of  the  request  so  that  it  may 
be  timely  answered;  or  (2)  arrange  with 
the  agency  an  alternative  time  fiame  far 
processing  the  request  EFOLA  sec.  7(b); 
5  U.S.C.  552(a)(6)(B)(a).  EFOIA  also 
provides  that  a  requester's  refusal  to 
modify  a  request  or  arrange  an 
alternative  response  time  shall  be 
considered  a  factor  in  the  judicial 
review  of  an  agency's  failiue  to  comply 
with  the  applicable  time  limits.  EFCHA 
does  not  alter  the  definition  of  "unusual 
circumstances." 

The  regulations  add  a  new  paragraph 
(d)  to  16  CFR  1015.5  to  implement  Uie 
amended  provision. 

3.  Aggregation  of  related  requests: 
EFOIA  authorizes  agencies  to 
promulgate  regulations  providing  for  the 
aggregation  of  related  requests  by  the   - 
same  requester  or  a  group  of  requesters 
acting  in  concert  when  the  requests 
would,  if  treated  as  a  single  request, 
present  "unusual  circumstances"  as 


46194     Federal  Register  /  Vol.  62,  No.  169  /  Tuesday.  September  2,  1997  /  Rules  and  Regulations 


defined  In  5  U.S.C.  552{aM6)(B).  EFOIA 
sec.  7(b);  5  U.S.C.  552(a)(6)(B)(iv). 
Section  101SL5(e)  implements  this 
provision.  As  EFOIA  specifies,  the 
regulation  provides  that  requests  will  be 
aggregated  only  when  the  Commission 
"reasonably  believes  that  such  requests 
actually  constitute  a  single  request"  and 
the  requests  "involve  clearly  related 
matters."  Id.;  16  CFR  1015.5(e). 

4.  Requests  for  expedited  processing: 
EFOIA  requires  each  agency  to 
promulgate  regulations  providing  for  the 
expedited  processing  of  FOIA  requests 
in  cases  of  "compelling  need"  and  in 
other  cases  determined  by  the  agency. 
EFOIA  sec.  8(a);  5  U.S.C.  552(a)(6)(E)(i). 
The  statute  specifies  two  categories  of 
"compelling  need"^ 

(1)  That  a  Eulure  to  obtain  requested 
record*  on  an  expedited  basis  under  tiiis 
paragraph  could  reasonably  be  expected  to 
pose  an  imminent  threat  to  the  life  or 
physical  safety  of  an  Individual;  or 

(2)  With  respect  to  a  request  made  by  a 
person  primarily  engaged  in  disseminating 
information,  urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity. 

5  U.S.C  552(a)(6)(E)(v).  Additionally, 
the  statute  sets  forth  requirements  for 
the  handling  of  requests  for  expedited 
processing  and  for  the  judicial  review  of 
agency  denials  of  such  requests.  5 
U.S.C.  552(a)(6)(E)  (ii)-(iv). 

Section  1015.5(f)  implements  the 
expedited  processing  requirements  of 
EFOIA.  The  Commission  emphasizes 
that  it  intends  to  strictly  adhere  to 
Congress'  express  intent  that  the 
specified  criteria  for  compelling  need 
"be  narrowly  applied."  Expedited 
processing  will  be  granted  only  in  those 
cases  meeting  the  specific  statutory 
requirements.  H.R.  Rep.  795,  104th 
Cong.,  2d  Sess.  26  (ig96)(h6reaftOT 
"House  Report").  We  expect  that  such 
cases  will  be  rare.  As  the  legislative 
history  states,  "the  expedited  process 
procedure  is  intended  to  be  limited  to 
circumstances  in  which  a  delay  in 
obtaining  information  can  reasonably  be 
foreseen  to  cause  a  significant  adverse 
consequence  to  a  recognized  interest." 
Id. 

A  requester  seeking  expedited 
processing  under  the  "inuninent  threat" 
category  of  the  "compelling  need" 
definition  must  show  that:  (1)  The 
failure  to  obtain  the  information 
expeditiously  uueatens  the  Ufa  or  safety 
of  an  individual;  and  (2)  the  threat  is 
"imminent."  That  an  individual  or  his 
or  her  attorney  needs  information  for  an 
approaching  litigation  deadline  is  not  a 
'^compelling  need"  undOT  this 
provision. 

A  requester  serfcing  exp^ted 
processing  under  the  secQnd,<"urgency 


to  inform,"  category  must  show  that:  (1) 
he  or  she  is  "primarily  engaged  in 
disseminating  information;"  (2)  there  is 
an  "urgency  to  inform  the  public"  about 
the  information  requested;  and  (3)  the 
information  relates  to  an  "actual  or 
alleged  Federal  government  activity." 

To  meet  the  first  "lugency  to  inform" 
criterion,  the  requester  must  show  that 
hia  or  her  principal  occupation  is 
disseminating  information  to  the  public. 
As  the  legislative  history  makes  clear, 
"[a]  requestor  who  only  incidentally 
engages  in  information  dissemination, 
besides  other  activities,  would  not 
satisfy  this  requirement."  Id. 

To  meet  the  second  "urgency  to 
inform"  criterion,  the  requester  must 
show  more  than  a  general  interest  in  the 
"public's  right  to  Imow."  See  id.  Rather, 
as  explained  in  the  legislative  history,  a 
requester  must  show  that  a  delay  in  the 
release  of  the  requested  information 
would  "compromise  a  significant 
recognized  interest."  and  that  the 
requested  information  "pertain[s]  to  a 
matter  of  current  exigency  to  the 
American  public."  Id.  (emphasis 
added).  A  reporter  seeking  expedited 
access  to  information  would  have  to 
show,  for  example,  that  processing  the 
requested  information  under  the  regular 
time  limits  would  harm  the  public's 
ability  to  assess  the  subject 
govenunental  activity.  (See  also  the 
discussion  of  the  comments,  below,  for 
a  further  explanation  of  this  criterion.) 

The  final  "urgency  to  inform" 
criterion  makes  clear  that  the 
information  must  relate  to  the  activities 
of  the  Commission  and  its  staff.  A 
request  for  expedited  processing  could 
thus  be  considered  for  information 
relating,  for  example,  to  a  Commission 
decision.  The  Office  of  the  Secretary 
generally  would  not,  however,  grant  a 
request  for  expedited  processing  of 
information  the  Commission  has 
collected  regarding  incidents  involving 
specific  consumer  products. 

EFOIA  also  authorizes  agencies  to 
expand  the  categories  of  requests 
qualifying  for  expedited  processing 
beyond  the  two  specified  in  the  statute. 
EFOIA  sec.  8(a);  5  U.S.C.  552 
(a)(6)(E)(i)(n).  The  Commission  has 
determined  that  no  further  categories 
are  currendy  necessary  or  appropriate. 
As  the  legislative  history  explains. 
"Given  the  finite  resources  generally 
available  for  fulfilling  FOIA  requests, 
unduly  generous  use  of  the  expedited 
processing  procedure  would  unfairly 
disadvantage  other  requestors  who  do 
not  qualify  for  its  treatment."  House 
Report  at  26. 

Section  1015.5(f)(5)  states  that  the 
Secretary  will  process  requests  granted 
expedited  processing  "as  soon  as 


practicable."  See  EFOIA  sec.  8(a);  5 
U.S.C.  552(a)(6)(E)(iii).  Pursuant  to  this 
requirement,  the  Office  of  the  Secretary 
will  give  priorify  to  such  requests. 

5.  Time  limits  and  section  6(b)  of  the 
Consumer  Product  Safefy  Act:  Piu^uant 
to  section  6(b)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2055(b)),  prior  to 
the  release  of  information  that  identifies 
a  manu&cturer  or  private  labeler,  the 
Commission  must  "take  reasonable 
steps  to  assure  *   •  *  that  [the 
information]  is  accurate,  and  that  (its) 
disclosiue  is  £air  in  the  circtunstances 
and  reasonably  related  to  effectuating 
the  piuposes  of  the  [Consumer  Product 
Safefy  Act]."  Section  6(b)  requires  that 
the  Commission  notify  identified 
manufacturers  and  private  labelers  that 
it  intends  to  disclose  information  at 
least  30  days  prior  to  the  disclosure.  15 
U.S.C.  2055(b)(1).  The  manufacturer  or 
private  labeler  may  then  submit 
comments  regarding  the  disclosiue  of 
the  information  to  the  Commission.  Id. 
If  the  Commission,  after  reviewing  the 
comments,  decides  to  release  the 
information  over  the  accuracy 
objections  of  the  manufacttuer  or 
private  labeler,  it  must  so  notify  the  firm 
at  least  10  days  prior  to  the  release.  15 
U.S.C.  2055(b)(2). 

The  Supreme  Court,  in  Consumer 
Product  Safety  Commission  v.  GTE 
Syhmnia,  Inc.,  447  U.S.  102  (1980), 
ruled  that  the  Commission  must  follow 
the  requirements  of  section  6(b)  prior  to 
the  release  of  information  in  response  to 
a  FOIA  request.  As  a  result,  it  is 
firequentiy  impossible  for  the 
Commission  to  comply  with  FOIA  time 
limits  when  information  responsive  to  a 
request  identifies  a  manufactiuer  or 
private  labeler.  When  the  Office  of  the 
Secretary  receives  a  request  for 
information  that  requires  section  6(b) 
review,  it  routinely  notifies  the 
requester  that  the  response  will  be 
delayed.  Section  1015.5(g)  is  intended 
to  assuire  that  requesters  are  aware  of  the 
requirements  of  section  6(b)  and  of  the 
Commission's  section  6(b)  regulations  at 
16  CFR  Part  1101. 

E.  Estimates  of  the  Volume  of  Material* 
Denied 

EFOIA  requires  that  agency  responses 
denying  information  include  an 
estimate  of  the  volume  of  any 
responsive  documents  the  agency  is 
withholding.  EFOIA  sec.  8(c);  5  U.S.C 
552(a)(6)(F).  Additionally,  EFOIA 
requires  that  when  an  agency  withholds 
only  a  portion  of  a  record,  the  response 
shall  indicate  the  amount  of  information 
deleted  on  the  released  record,  where 
possible  at  the  place  of  the  deletion. 
EFOIA  sec.  9;  5  U.S.C.  552(b)(9).  Section 
1015.6  includes  a  new  subparagraph 
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(b)(3)  to  implement  these  new 
requirements. 

F.Fees 

Sections  1015.9  (e)(5)  and  (g)(1) 
amend  the  ciurent  regulation  on  fees  the 
agency  charges  for  the  production  of 
docimients  to  reflect  current 
Commission  practices.  Current  section 
1015.9(e)(5)  sets  forth  the  amount 
charged  for  computerized  records  that 
the  Commission  retrieves  fiom  an  ofEsite 
central  processing  system.  Cturentiy, 
the  majority  of  computer  printouts  are 
made  at  the  Conunission's  offices,  and 
the  specified  calculation  is  inapplicable. 
Section  1015.9(e)(5)  amends  the 
regulation  to  specify  a  charge  of  ten 
cents  per  page  for  computer  printouts 
generated  at  the  Commission. 

Section  1015.9(g)(1)  currenUy  states 
that  interest  will  be  charged  on  fees 
owed  "on  the  31st  day  following  the  day 
on  which  the  billing  was  sent." 
(Emphasis  added.)  Section  1015.9(g)(1) 
amends  the  regulation  to  provide  that 
interest  will  instead  be  calculated  based 
on  the  day  the  requester  receives  the 
bill,  as  is  the  current  Commission 
practice. 

G.  Annual  Report  to  Congress 

The  current  Commission  regidations 
describe  the  informatfon  the 
Commission  submits  to  Congress 
aiuiually  regarding  the  Commission's 
processing  of  FOIA  requests.  16  CFR 
1015.10.  EFOIA  amended  die  FOIA 
provisions  regarding  reporting  in  several 
ways,  including  the  timing  of  reports 
and  the  information  to  be  reported. 
EFOIA  sec.  10;  5  U.S.C  552(e).  The 
regulations  amend  sectiop  1015.10  to 
conform  to  the  EFOIA  reporting 
requirements. 

Comments 

The  Commission  received  three 
comments  in  response  to  the  proposed 
rule,  two  from  trade  associations  of 
appliance  manu£actiu«rs — ^the 
Association  of  Home  Appliance 
Manufactiu^rs  (AHAM)  and  the  Gas 
Appliance  Manufactiu^rs  Association 
(GAMA) — and  one  firom  a  journalists' 
trade  association — The  Reporters 
Committee  for  Freedom  of  the  Press 
("Reporters  Committee").  The  appliance 
manufiacturers  commented  about  the 
effect  of  the  EFOIA  amendments  on  the 
Commission's  regulations  interpreting 
section  6(b)  of  the  CPSA.  The  Reporters 
Committee  objected  to  certain  of  the 
provisions  for  expedited  pnx»ssing  in 
section  1015.5(f).  The  Reporters 
Committee  also  objected  to  the  absence 
of  a  discussion  in  the  regulations  of 
access  to  electronic  records. 


A.  EFOIA  and  the  Commission's  Section 
6(b)  Regulations 

Section  1015.2(c)  states:  "The 
[Commission]  will  maintain  an 
'electronic  reading  room'  on  the  World- 
Wide  Web  for  those  records  which  are 
required  by  5  U.S.C.  552(a)(2)  to  be 
available  1^  'computer 
telecommunications.' "  The  preamble  to 
the  proposed  nde  explained  that, 
pursuant  to  5  U.S.C.  552(a)(2)(D),  those 
records  would  include  records  that  the 
Commission  releases  under  FOIA  and 
become,  or  are  likely  to  become,  the 
subject  of  subsequent  FOIA  requests.  62 
FR  at  24615.  Neither  the  regulation  nor 
the  preamble  further  explained  what 
records  the  Commission  would  make 
available  on  the  Web. 

AHAM  and  GAMA  luged  that  the  new 
regulations  include  a  provision 
specifically  addressing  the  effect  of  the 
EFOIA  electronic  reading  room 
reqtiirement  on  docimients  that  are 
subject  to  review  imder  section  6(b)  of 
the  CPSA.  15  U.S.C.  2055(b).  As  stated 
above,  section  6(b)  provides 
manufactiuers  the  opportiuiify  to 
comment  on  the  disclosiue  of 
docimients  that  identify  them.  AHAM 
and  GAMA  noted  that  purauant  to  16 
CFR  1101.31(d).  the  Commission 
provides  manufacturers  the  opportiuiify 
to  request  renotification  each  time  the 
Commission  receives  a  FOIA  request  for 
the  documents.  AHAM  and  GAMA 
asked  that  the  regulations  state  that 
those  dociunents  for  which 
manufacttuers  request  renotification 
will  not  be  placed  in  the  electronic 
reading  room. 

The  Commission  does  not  currently 
intend  to  place  in  either  the  traditional 
or  electronic  reading  rooms  records  that 
are  described  in  5  U.S.C  552(a)(2)(D).  if 
the  identified  manufacturer  has 
requested  renotification.  We  do  intend 
to  make  available  in  the  reading  rooms 
a  list  of  those  files  that  would  be  in  the 
reading  rooms  pursuant  to  5  U.S.C 
552(a)(2)(D).  but  for  the  manufactures 
request  for  renotification. 

We  do  not,  however,  agree  that  the 
regulation  should  be  changed  in  the 
final  rule  to  make  this  policy  explicit 
Section  1015.2(c)  simply  states  that  the 
Commission  will  comply  with  the 
electronic  reading  room  provision  of 
EFOIA.  It  does  not — and  we  believe 
need  not — ^interpret  the  application  of 
EFOIA  to  specific  Commission  records. 

B.  Expedited  Prxxxssing 

As  explained  above,  EFOIA  requires 
agencies  to  promulgate  regulations 
providing  for  the  expedited  processing 
of  requests  when  the  requester 
demonstrates  a  "compelling  need"  for 


the  information.  5  U.S.C  552(a)(6)(E). 
"Compelling  need"  is  defined  to 
include  two  categories  of  requests:  (1) 
Where  information  is  necessary  to 
prevent  an  "imminent  threat;"  and  (2) 
where  the  requester  shows  an  "lugency 
to  inform  the  public"  about  the 
information.  5  U.S.C.  552(a)(6)(EMv). 

Section  1015.5(f)  sets  fortii  the  criteria 
and  process  for  expedited  processing.  It 
repeats,  without  interpretation,  the 
requirements  of  5  U.S.C  552(a)(6)(E). 
The  preamble  to  the  proposed  rule 
elaborated  upon  the  definition  of 
"compelling  need"  with  respect  to  the 
"urgency  to  inform"  prong.  62  FR  at 
24,616.  The  Reporters  Committee 
objected  to  certain  of  these  statements 
and  to  the  certification  requirement  of 
16  CFR  1015.5(f)(2).  As  explained 
below,  we  decline  to  modify  the 
regulation  in  response  to  these 
comments. 

1.  Expedited  Processing  and 
"Compelling  Need" 

The  Reportere  Committee  argues  that 
the  statement  in  the  preamble  to  the 
proposed  rule  that  expedited  processing 
will  be  granted  only  in  "tndy 
extraordinary  circtunstances"  is  too 
restrictive.  62  FR  at  24616.  We  do  not 
believe  that  this  statement 
mischaracterized  Congress'  intent  that 
expedited  review  be  "narrowly 
applied."  H.R.  Rep.  795, 104th  Cong..  2d 
Sess.  26  (1996).  However,  we  have 
modified  the  preamble  and  do  not  now 
employ  the  phrase  to  which  objection 
was  made.  The  Commission  will  grant 
expedited  review  to  all  requests  that 
meet  the  strict  statutory  requirements 
for '  'compelling  need. ' ' 

2.  The  "Urgency  to  Inform"  Criteria 

The  Reporters  Conunittee  objects  to 
the  preamble  descriptions  of  the 
showing  necessary  to  support  each  of 
the  three  criterion  necessary  to  meet  the 
"urgency  to  inform"  prong  of  the 
"compelling  need"  definition: 

a.  '  Primarily  engaged  in 
disseminating  information".  The 
preamble  noted  that  the  first  "lugency 
to  inform"  criterion — that  the  requester 
is  "primarily  engaged  in  HinnpTninnHng 
information" — ^requires  a  showing  that 
the  requester's  principal  occupation  is 
disseminating  information  to  the  public. 
62  FR  at  24616.  The  Reporters 
Committee  argues  that  this  provision 
requires  only  that  the  requester  be 
primarily  engaged  in  disseminating  the 
information  responsive  to  the  particular 
request,  not  that  the  requester  be  so 
engaged  generally. 

We  do  not  believe  that  this  is  a 
reasonable  interpretation  of  the  statute, 
as  elaborated  by  the  legislative  history 
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quoted  in  the  preamble.  Although  the 
Commission  does  not  intend,  as  the 
Reporters  Committee  states,  to  "spend 
time  d^iding  what  percentage  of  a 
requester's  occupational  workload  is 
devoted  to  the  dissemination  of 
information,"  we  do  intend  to  limit 
expedited  review  to  requests  from 
media  representatives  and  others  whose 
"main  activity"  is  to  disseminate 
intormation.  See  H.R.  Rep.  795. 104th 
Cong.,  2d  Sess.  26  (1996)  ("Tli«  standard 
of  'primarily  engaged'  requires  that 
information  dissemination  be  the  main 
activity  of  the  requester,  although  it 
need  not  be  their  sole  occupation."). 

b.  "Urgency  to  inform  the  public". 
The  Reporters  Committee  objects  that 
the  preamble  interpreted  the  term 
"urgency  to  inform"  too  narrowly,  to 
include  only  information  "currently  of 
significant  interest  to  the  public."  See 
62  FR  at  24616.  It  argues  that  there  may 
be  an  "urgency  to  inform"  the  public 
about  information  not  yet  publicly 
known.  We  agree  that  there  could  be 
information  not  yet  publicly  known  that 
is,  in  the  words  of  the  House  Report,  of 
"current  exigency  to  the  American 
public,"  in  that  failure  to  disseminate 
the  information  wotdd  "compromise  a 
significant  recognized  interest"  See 
H.R.  Rep.  at  26.  Accordingly,  we  have 
modified  the  discussion  of  the  "urgency 
to  inform"  criterion  in  the  preamble  to 
this  final  rule.  (See  section  D.4  of  the 
discussion  of  the  New  Provisions, 
above.)  We  emphasize,  however,  that  a 
generalized  interest  in  the  public's  right 
to  know  would  be  an  insufficient 
showing  of  "compelling  need." 

c.  "Actual  or  alleged  Federal 
Government  activity".  The  preamble  to 
the  proposed  rule  ^plained  that  only 
information  that  relates  to  the  activities 
of  the  Commission  and  its  staff  would 
meet  the  third  of  the"'urgency  to 
inform"  criteria.  62  FR  at  24616.  The 
preamble  noted  that  the  Office  of  the 
Secretary  generally  would  not  grant  a 
request  for  expedited  processing  of 
information  the  Commission  has 
collected  regarding  incidents  involving 
specific  consumer  products.  Id.  The 
Reporters  Conunittee  objects,  arguing 
that  because  it  is  the  mission  of  the 
Commission  to  collect  such  information, 
it  cannot  be  excluded  from  expedited 
review. 

The  preamble  stated  that  such 
information  generally  would  not  qualify 
for  expedited  processing,  a  position  to 
which  we  adhere.  The  Commission's 
files  include  thousands  of  consumer 
complaints  and  investigation  reports 
regarding  incidents  involving  consiuner 
products  that  the  Commission  staff  has 
not  analyzed  or  otherwise  pursued. 
Althou^  the  collection  of  such 


information  is  a  Commission  activity, 
we  do  not  believe  that  the  collection 
alone  makes  the  reports  subject  to 
expedited  processing  as  information 
"concerning  actual  or  alleged  Federal 
Government  activity."  This  is  not  to 
suggest  that  the  Office  of  the  Secretary 
would  never  grant  expedited  processing 
of  a  request  for  this  iiiformation. 

3.  The  Certification  Requirement 

Finally,  the  Reporters  Committee 
argues  that  the  requirement  of  section 
1015.5(f)(2)  that  requesters  submit  a 
certified  statement  demonstrating 
"compelling  need"  is  "absurd," 
"completely  unexpected,"  and  designed 
solely  to  "serve  the  bureaucratic 
interests  of  the  agency."  However,  this 
requirement  is  in  the  statute.  Section 
8(a)  of  EFOIA  (codified  at  5  U.S.C. 
552(a)(6)(E)(vi))  state^- 

A  demoiutratioo  of  compelling  need  by  a 
person  making  a  request  for  expedited 
processing  shall  be  made  by  a  statement 
certified  by  such  person  to  be  true  and 
correct  to  the  best  of  such  person's 
knowledge  and  belief. 

C.  Access  to  Records  in  Electronic 
Format 

The  Reporters  Committee  objects  to 
the  absence  in  the  proposed  regulations 
of  discussion  of  compliance  with  the 
EFOIA  provisions  regarding  access  to 
records  in  electronic  format.  Although 
the  Commission  intends  to  comply  with 
the  provisions  of  EFOIA,  the  proposed 
regulations  amend  the  Commission's 
current  FOLA  regulations  only  where  the 
statute  specifically  reqtiired  or 
authorized  new  regulations  (for 
example,  the  regulations  regarding 
expedited  processing  and  the 
aggregation  of  requests)  or  where  the 
oirrent  regulations  conflict  with  EFOIA 
(for  example,  the  time  limit  for 
responding  to  requests).  The 
Conunission  does  not  believe  it  is  either 
necessary  or  advisable  to  further  amend 
the  FOLA  regulations  at  this  time. 

EfEectiveDate 

The  amendments  become  effective 
October  2, 1997. 

Impact  on  Small  Business 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that  these 
amendments  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

Environmental  Considerations 

These  amendments  do  not  Call  within 
any  of  the  categories  of  Commission 
activities  described  in  16  CFR  1021.5(b) 
that  have  the  potential  for  producing 


environmental  effects  and  which, 
therefore,  require  environmental 
assessments,  and,  in  some  cases, 
environmental  impact  statements.  The 
Commission  does  not  believe  that  the 
amendments  contain  any  luiusual 
aspects  that  may  produce  effects  on  the 
human  environment,  nor  can  the 
Commission  foresee  any  circumstances 
in  which  the  amendments  may  produce 
such  effects.  For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
requiied. 

Preemption 

In  accordance  with  Executive  Order 
12988  (February  5, 1996).  the 
Commission  states  that  these 
amendments  have  no  preemptive  effect 

Federalism  Assessment 

These  amendments  have  been 
evaluated  for  federalism  implications  in 
accordance  with  Executive  Order  12612, 
and  they  raise  no  substantial  federalism 
concerns. 

List  of  Subjects  in  16  CFR  Part  1015 

Administrative  practice  and 
procedure.  Consumer  protection. 
Disclosure  of  information.  Freedom  of 
information. 

In  accordance  with  the  provisions  of 
5  U.S.C.  553  and  under  the  authority  of 
the  Consiuner  Product  Saiiety  Act.  15 
U.S.C.  2051  et  seq.,  the  Commission 
amends  Part  1015  of  Title  16,  Chapter  II, 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1015— PROCEDURES  FOR 
DISCLOSURE  OR  PRODUCTION  OF 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT 

1.  The  authority  citation  for  part  1015 
is  revised  to  read  as  follows: 

Aathoritr  15  U.S.C.  2051-20S4: 15  U.S.C 
1261-1278;  15  U.S.C  14/1-1476;  15  U.S.C 
1211-1214;  15  U.S.C  1191-1204;  5  U.S.C 
552. 

2.  Section  1015.1  lis  amended  by 
revising  the  second  knd  third  sentences 
of  paragraph  (a)  as  fpllows: 

S  1015.1    Purpose  sfM  scope. 

(a)  *  •  *  Officii  records  of  the 
Consumer  ProduciSafety  Commission 
consist  of  all  docuiwintary  material 
maintained  by  the  Comiaission  in  any 
format,  including  an  electronic  format. 
These  records  include  those  maintained 
in  connection  with  the  Commission's 
responsibilities  and  functions  imder  the 
Consumer  Product  Safety  Act,  as  well  as 
those  responsibilities  and  functions 
transferred  to  the  Commission  imder  the 
Federal  Hazardous  Substances  Act, 


Federal  Register  /  Vol.  62.  No.  169  /  Tuesday.  September  2,  1997  /  Rules  and  Regulations     46197 


Poison  Prevention  Packaging  Act  of 
1970,  Refrigerator  Safety  Act,  and 
Flammable  Fabrics  Act,  and  those 
maintained  imder  any  other  authorized 
activity  *  *  * 

3.  Section  1015.2  Is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  as  follows: 

1 1 01 5 JZ    Public  reference  faculties. 

(a)  The  Consumer  Product  Safety 
Commission  will  maintain  in  a  public ' 
reference  room  or  area  the  materials 
relating  to  the  Consumer  Product  Safety 
Commission  that  axe  required  by  5 
U.S.C.  552(a)(2)  and  552(a)(5)  to  be 
made  available  for  public  inspection 
and  copying.  The  principal  location  will 
be  in  the  Office  of  the  Secretary  of  the 
Commission.  The  address  of  this  office 
is:  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission.  Room  502, 
4330  East  West  Highway,  Bethesda.  MD 
20814. 


(c)  The  Consumer  Product  Safety 
Commission  will  maintain  an 
"electronic  reading  room"  on  the 
World-Wide  Web  for  those  records  that 
are  required  by  5  U.S.C.  552(a)(2)  to  be 
available  by  "computer 
telecommunications . ' ' 

4.  Section  1015.3  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

f  1015.3    Requests  for  records  and  copies. 

•        *        *        •        • 

(e)  The  Consumer  Product  Safety 
Commission  uses  a  multitrack  system  to 
process  requests  imder  the  Freedom  of 
Information  Act  that  is  based  on  the 
amount  of  work  and/or  time  involved  in 
processing  requests.  Requests  for 
records  are  processed  in  the  order  they 
are  received  within  each  track.  Upon 
receipt  of  a  request  for  records,  the 
Secretary  or  delegate  of  the  Secretary 
will  determine  which  track  is 
appropriate  for  the  request.  The 
Secretary  or  delegate  of  the  Secretary 
may  contact  requesters  whose  requests 
do  not  appear  to  qualify  for  the  fastest 
tracks  and  provide  such  requesters  the 
opportunity  to  limit  their  requests  so  as 
to  qualify  for  a  faster  track.  Requesters 
who  believe  that  their  requests  qualify 
for  the  fastest  tracks  and  who  wish  to  be 
notified  if  the  Secretary  or  delegate  of 
the  Secretary  disagrees  may  so  indicate 
in  the  request  and,  where  appropriate 
and  feasible,  will  also  be  given  an 
opportunity  to  limit  their  requests. 

5.  Section  1015.4  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


i  1015.4    Responses  to  requests  for 
records;  responsibility. 

*  *  *  If  no  response  is  made  by  the 
Conunission  within  twenfy  working 
days,  or  any  extension  thereof,  the 
requester  and  the  Commission  may  take 
the  action  specified  in  §  1015.7(e). 

6.  Section  1015.5  is  amended  by 
revising  the  heading  and  the  first 
sentence  of  paragraph  (a),  changing  the 
phrase  "Chairman  of  the  Commission" 
to  "General  Counsel  of  the 
Commission"  in  paragraph  (b),  and 
adding  new  paragraphs  (d),  (e),  (f),  and 
(g)  as  follows: 

§  10155    Time  limitation  on  responses  to 
requests  for  records  and  requests  for 
expedited  processing. 

(a)  The  Secretary  or  delegate  of  the 
Secretary  shall  respond  to  all  written 
requests  for  records  within  twenfy  (20) 
working  days  (excepting  Saturdays. 
Sundays,  and  legal  public 
holidays).  •  •  * 

(d)  IS  the  Secretary  at  the  initial  stage 
or  the  General  Counsel  at  the  appellate 
stage  determines  that  an  extension  of 
time  greater  than  ten  (10)  working  days 
is  necessary  to  respond  to  a  request 
satisfying  the  "unusual  circumstances" 
specified  In  paragraph  (b)  of  this 
section,  the  Secretary  or  the  General 
Counsel  shall  so  notify  the  requester 
and  give  the  requester  the  opportunity 
to: 

(1)  Limit  the  scope  of  the  request  so 
that  it  may  be  processed  within  the  time 
limit  prescribed  In  paragraph  (b);  or 

(2)  Arrange  with  the  Secretaiy  or  the 
General  Counsel  an  alternative  time 
frame  for  processing  the  request  or  a 
modified  request. 

(e)  The  Secretary  or  delegate  of  the 
Secretary  may  aggregate  and  process  as 
a  single  request  requests  by  the  same 
requester,  or  a  group  of  requesters  acting 
in  concert,  if  the  SeK:retary  or  delegate 
reasonably  believes  that  the  requests 
actually  constitute  a  single  request 
which  would  otherwise  satisfy  the 
unusual  circumstances  specified  in 
paragraph  (b)  of  this  section,  and  the 
requests  involve  clea^y  related  matters. 

(f)  The  Secretary  or  delegate  of  the 
Secretary  will  provide  expedited 
processing  of  requests  in  cases  where 
the  requester  demonstrates  a  compelling 
need  for  such  processing. 

(1)  The  term  "compemng  need" 
means: 

(i)  That  a  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safafy  of  an  individual;  or 

(ii)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  In 


disseminating  informatio]^  that  there  is 
an  urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity. 

(2)  Requesters  for  expedited 
processing  must  include  in  their 
requests  a  statement  setting  forth  the 
basis  for  the  claim  that  a  "compelling 
need"  exists  for  the  requested 
Information,  certified  by  the  requester  to 
be  true  and  correct  to  the  best  of  his  or 
her  knowledge  and  belief 

(3)  The  Secretary  or  delegate  of  the 
Secretary  will  determine  whether  to 
grant  a  request  for  expedited  processing 
and  will  notify  the  requester  of  such 
determination  within  ten  (10)  days  of 
receipt  of  the  request. 

(4)  Denials  of  requests  for  expedited 
processing  may  be  appealed  to  the 
Office  of  die  General  Counsel  as  set 
forth  in  §  1015.7  of  this  part.  The 
General  Counsel  will  expeditiously 
determine  any  such  appeal. 

(5)  The  Secretary  or  delegate  of  the 
Secretary  will  process  as  soon  as 
practicable  the  documents  resfKinsive  to 
a  request  for  which  expedited 
processing  is  granted. 

(g)  The  Secretary  may  be  unable  to 
comply  Mrlth  the  time  limits  set  forth  in 
this  §  1D15.5  when  disclq^ure  of 
documents  responsive  to  a  request 
under  this  part  is  subject  to  the 
requirements  of  section  6(b)  of  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
20S5(b),  and  the  regulations 
implementing  that  section.  16  CFR  part 
1101.  The  Secretary  or  delegate  of  the 
Secretary  will  notify  requesters  whose 
requests  will  be  delayed  for  this  reason. 

7.  Section  1015.6  is  amended  by 
redesignating  paragraph  (b)(3)  as  (b)(4), 
adding  a  new  paragraph  (b)(3).  and 
revising  the  first  sentence  of  paragraph 
(c)  as  follows: 


91015J 


(b)*  •  • 

(3)  An  estimation  of  the  volume  of 
requested  material  withheld.  When  only 
a  portion  or  portions  of  a  document  are 
withheld,  the  amount  of  information 
deleted  shall  be  indicated  on  the 
released  portion(s)  of  the  record.  When 
technically  feasible,  the  indication  of 
the  amount  of  material  withheld  will 
appear  at  the  place  in  the  document 
where  any  deletion  is  made.  Neither  an 
estimation  of  the  volume  of  requested 
material  nor  an  indication  of  the  amount 
of  information  deleted  shall  be  Included 
in  a  response  if  doing  so  would  harm  an 
interest  protected  by  the  exemption  in  5 
U.S.C.  552(b)  pursuant  to  which  the 
material  is  withheld. 
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(c)  If  no  response  is  made  within 
twenty  (20)  working  days  or  any 
extension  thereof,  the  requester  can 
consider  his  or  her  administrative 
remedies  exhausted  and  seek  judicial 
relief  in  a  United  States  District  Court  as 
specified  in  5  U.S.C.  552(a)(4)(B).  •  *  • 

8.  Section  1015.9  is  amended  by 
revising  paragraphs  (e)(5)  and  (gXl)  to 
read  as  follows: 


S  1015.9 


tor  production  of  records. 


(5)  Computerized  records:  SO.  10  per 
page  of  computer  printouts  or,  for 
central  processing,  $0.32  per  second  of 
central  processing  unit  (CPU)  time;  for 
printer,  $10.00  per  1,000  lines;  and  for 
computer  magnetic  tapes  or  discs,  direct 
costs. 
•        •        •        •        • 

(l)  Interest  will  be  charged  on 
amounts  billed,  starting  on  the  31st  day 
following  the  day  on  which  the 
requester  received  the  bill.  Interest  wrill 
be  at  the  rate  prescribed  in  31  U.S.C 
3717. 


9.  Section  1015.10  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)  through  (g)  as  follows: 

11019.10    Comminion  raport  of  action*  to 


On  or  before  February  1  of  each  year, 
the  Commission  shall  submit  a  report  of 
its  activities  with  regard  to  freedom  of 
information  requests  during  the 
preceding  fiscal  year  to  the  Attorney 
General  of  the  United  States.  This  report 
shall  include: 
•        •        •        •        • 

(b)(1)  The  number  of  appeals  made  by 
persons  under  such  provisions,  the 
result  of  such  appeals,  and  the  reason 
for  the  action  upon  each  appeal  that 
results  in  a  denial  of  information;  and 

(2)  A  complete  list  of  all  statutes  that 
the  Commission  relies  upon  to  withhold 
information  under  such  provisions,  a 
description  of  whether  a  court  has 
upheld  the  decision  of  the  Commission 
to  withhold  information  under  each 
such  statute,  and  a  concise  description 
of  the  scope  of  any  information 
withheld. 

(c)  The  number  of  requests  for  records 
pending  before  the  Commission  as  of 
September  30  of  the  preceding  year,  and 
the  median  number  of  days  that  such 
requests  had  been  pending  before  the 
Commission  as  of  that  date. 

(d)  The  number  of  requests  for  records 
received  by  the  Commission  and  the 
number  of  requests  which  the 
Commission  processed. 


(e)  The  median  niunber  of  days  taken 
by  the  Conunission  to  process  different 
types  of  requests. 

(f)  The  total  amount  of  fees  collected 
by  the  Commission  for  processing 
requests. 

(g)  The  niunber  of  full-time  staff  of  the 
Commission  devoted  to  processing 
requests  for  records  under  such 
provisions,  and  the  total  amotmt 
expended  by  the  Commission  for 
processing  such  requests. 

•    Dated:  August  28, 1997. 
SadycE.  Dnnn, 

Secretary,  ConsiunerProduct  Safety 

Coaunitsioiu 

[FR  Doc.  97)-23242  Filed  8-29-97;  8:45  am] 
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MrrMENi;. 


DEPARTMENI^OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  50,  56. 312, 314, 601,  812, 
and  814 

[DociGSt  No.  97N-0342] 

implementation  of  Emergency 
Research  Informed  Consent  Waiver 
Rule;  Public  Meeting 

AQENCY:  Food  and  E)rug  Administration, 

HHS. 

ACTION:  Notification  of  a  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  a 
public  meeting  on  the  implementation 
of  a  final  rule  that  defined  conditions 
for  an  exception  to  the  normal 
requirements  for  obtaining  informed 
consent  from  persons  participating  as 
subjects  in  research.  FDA  is  holding  the 
public  meeting  because  some  parties 
interested  in  research  conducted  under 
the  final  rule  have  expressed  to  FDA  a 
need  for  additional  information  on 
acceptable  implementation  procedures. 
The  purpose  of  this  public  meeting  is  to 
provide  an  open  discussion  of  the  issues 
involved  in  implementing  the 
requirements  of  the  rule. 
DATES:  The  publi?  meeting  will  be  held 
on  September  29  and  30,  1997.  On 
September  29, 1997,  the  meeting  will  be 
from  9:30  a.m.  to  approximately  5:30 
p.m.  On  September  30, 1997,  the 
meeting  will  be  from  8  a.m.  to 
approximately  11:45  a.m.  Registration  is 
recommended  by  September  19, 1997. 
Opportimity  for  public  participation 
will  be  provided  during  both  days  of  the 
meeting.  Written  comments  will  be 
accepted  imtil  October  31, 1997. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Bethenda  Holiday  Inn,  8120 


Wisconsin  Ave.,  Bethesda,  MD.  Written 
information  and  comments  related  to 
the  meeting  should  be  sent  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
FOR  FURTHER  MFORMATION  CONTACT:  Glen 
D.  Drew,  Office  of  Health  AffJairs  (HFY- 
20),  Food  and  Ehxig  Administration, 
5600  Fishers  Lane,  rm.  15-22,  Rockville, 
MD  20857,  301-443-1382.  FAX  301- 
443-0232. 

SUPPtEMENTARY  MFORMATION:  The 
purpose  of  this  public  meeting  is  to 
provide  an  open  discussion  of  the  issues 
involved  in  implementing  the 
requirements  of  the  final  rule. 
Participants  will  be  encouraged  to 
discuss  their  perspectives  on 
implementation  of  the  final  rule. 
Members  of  the  public  are  encouraged 
to  attend  and  provide  comments  during 
periods  of  open  discussion  and  to 
provide  written  comments  to  the  docket. 
Written  comments  by  interested  parties 
are  encoiu^ged,  whether  or  not  they  are 
able  to  attend  the  public  meeting. 

The  requirement  for  obtaining  the 
informed  consent  of  persons 
participating  in  clinical  research  as 
research  subjects  has  long  been 
recognized,  and  has  been  included  in 
FDA's  regulations  since  the  early  1960'8. 
The  ciurent  regulations  on  informed 
consent  part  50  (21  CFR  part  50)  and 
institutional  review  boards  (IRB's)  (21 
CFR  part  56)  were  finalized  in  1981. 
Those  regulations  require  that  clinical 
researchers  obtain  informed  consent 
from  all  subjects,  with  narrowly  limited 
exceptions. 

As  the  field  of  emergency  medicine 
evolved,  treatments  were  developed  for 
conditions  such  as  head  trauma,  stroke, 
and  heart  attack  that  were  previously 
considered  hopeless.  The  need  for  the 
development  of  treatment  methods 
where  only  unsatisfactory  methods 
existed  and  to  determine  the 
effectiveness  of  new  treatments  was 
recognized  in  the  medical  community. 
The  importance  of  obtaining  informed 
consent  as  an  integral  part  of  the 
protection  of  human  subjects  was  also 
recognized.  The  Subcommittee  on 
Regulation,  Business  Opportunities,  and 
Technology  of  the  House  Committee  on 
Small  Business,  held  a  hearing  on  May 
23, 1994,  that  addressed  problems 
encountered  in  securing  informed 
consent  of  subjects  in  clinical  trails  of 
investigational  drugs  and  medical 
devices.  A  coalition  of  acute 
resuscitation  and  critical  care 
researchers  held  an  October  1994 
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conference  on  the  issues  involved.  In 
January  1995,  FDA  and  the  National 
Institutes  of  Health  cosponsored  a 
public  forum  on  informed  consent  in 
clinical  research  conducted  in 
emergency  circumstances.  In  the 
Federal  Register  of  September  21, 1995 
(60  FR  49086),  FDA  proposed  to  amend 
its  regulations  to  provide  an  exception 
to  informed  consent  for  research  of 
emergency  treatment  for  persons  with 
acute  and  unpredictable  life-threatening 
illnesses.  After  analysis  of  over  90 
comments,  in  the  Federal  Register 
October  2, 1996  (61  FR  51498),  FDA 
published  the  final  rule  (§  50.24)  that  is 
the  subject  of  this  public  meeting.  The 
Department  of  Health  and  Human 
Services  simultaneously  published  (61 
FR  51531.  October  2, 1996)  a 
functionally  equivalent  waiver  of  its 
human  subject  protection  regulations 
(45  CFR  part  46). 

The  exception  to  the  normal 
requirements  for  obtaining  informed 
consent  (61  FR  51531)  is  narrow  in 
scope  and  available  for  research 
conducted  in  emergency  circtunstances 
on  treatments  for  life-threatening 
conditions.  The  exception  requires 
additional  protections  beyond  those 
provided  for  human  research  subjects  in 
other  research. 

While  §  50.24  provides  specific 
requirements  for  use  of  the  exception  to 
informed  consent.  FDA  recognized  that 
local  conditions  vary  throu^out  the 
Nation,  and  placed  considerable 
discretion  and  responsibility  in  the 
IRB's  that  will  review  proposed  studies, 
the  clinical  investigators  who  will 
conduct  the  studies,  and  the  sponsors 
who  will  initiate  the  studies  and  utilize 
the  results.  Questions  have  arisen  as  to 
the  appropriate  methods  to  satisfy  the 
regulatory  requirements  imposed  for  use 
of  the  exception. 

At  the  public  meeting,  participants 
will  examine  the  methods  of  providing 
the  additional  protections  required 
when  utilizing  the  exception  to 
informed  consent.  Presentations  and 
discussions  will  address  the  specific 
measures  required.  Participants  will  be 
provided  opportunities  to  share  their 
views  and  information  regarding 
protocol  design,  study  conduct,  and 
experiences  of  clinical  research 
conducted  or  planned  imder  the 
exception  to  informed  consent 

On  September  29, 1997,  the  meeting 
will  open  with  discussions  describing 
how  the  final  rule  was  developed,  whiat 
FDA  expects  to  receive  from  sponsors, 
and  how  to  determine  whether  clinical 
equipoise  exists  between  standard 
therapy  and  an  investigational 
procedure.  Representatives  of  a  study 
sponsor  will  describe  how  that  study 


has  been  implemented  at  multiple  study 
sites.  A  panel  of  experts  will  discuss 
issues  related  to  consultation  with 
representatives  of  the  community  where 
the  research  will  be  conducted  and  from 
which  subjects  will  be  drawn,  if 
different,  and  disclosiue  of  the  research 
to  the  community.  A  session  of  open 
discussion  will  provide  an  opportunity 
for  audience  participation.  A  second 
panel  of  experts  will  discuss  issues 
related  to  procedures  for  seeking 
consent  from  a  subject's  legal 
representative,  and  documenting  the 
attempts  to  obtain  consent  A  session  of 
open  discussion  will  follow. 

On  September  30, 1997,  the  meeting 
will  open  with  presentations  describing 
the  function  and  operation  of  data  safety 
monitoring  boards  that  are  required  fot 
studies  under  the  final  rule,  as  well  as 
the  other  requirements  of  the  final  rule. 
A  representative  of  a  study  sponsor  will 
describe  the  preparation  for  and 
coordination  of  a  multi-site  study.  A 
panel  of  experts  will  discuss  the 
circumstances  in  which  it  is  appropriate 
to  use  the  final  rule,  and  how  the 
different  parties  involved  should 
interact  with  each  other  to  produce  a 
useful  study.  A  session  of  open 
discussion  will  follow  and  dien  the^ 
meeting  Mrill  conclude. 

All  sessions  of  the  meeting  are  open 
to  the  public;  however,  open  seating  is 
limited  to  300.  Those  persons  interested 
in  attending  should  submit  registration 
information,  including  name, 
organization  name,  address,  telephone 
and  fax  numbers  to  the  contact  listed  in 
this  document  There  is  no  registration 
fiae  for  this  public  meeting,  but 
advanced  registration  is  recommended, 
as  preregistrants  will  have  preference  if 
seating  capacity  is  exceeded.  Interested 
parties  are  encouraged  to  register  early 
because  space  is  limited. 

Interested  persons  may,  on  or  before 
October  31. 1997.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the 
workshop.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p  jn. 
Additional  information  as  well  as  a 
registration  form  is  also  available  at 
FDA's  website  at  http./Zwww.fda.gov. 

Dated:  August  22, 1997. 
William  B.  Scludtz. 
Deputy  Commissioner  for  Policy. 
{FR  Doc.  97-23123  Filed  8-2»-97;3:4S  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 
[MD040-3018a;  FRL-6881-e| 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland:  Control  of  Volatile  Organic 
Compourtd  Emissions  From  Sheet  Ted 
and  Web  Lithographic  Printing  and 
Paper  Coatings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Maryland  on 
July  11, 1995.  These  revisions  establish 
volatile  organic  compound  (VOC) 
emission  reduction  requirements  for 
sheet-fed  and  web  lithographic  printing 
operations,  and  paper,  fabric,  vin^.  and 
other  plastic  coating  operations 
throughout  the  State  of  Maryland  under 
COMAR  26.11.19  Volatile  biganic 
Compoimds  from  Specific  Processes. 
EPA  is  also  approving  the 
administrative  changes  to  Maryland's 
regulations  for  VOC  emissions  from 
specific  processes.  The  intended  efEact 
of  this  action  is  to  approve  these 
provisions  into  the  Maryland  SIP,  in 
accordance  with  the  SIP  submittal  and 
revision  provisions  of  the  Clean  Air  Act 
(the  Act).  This  action  is  being  taken 
under  section  110  of  the  Act 
EFFECTIVE  DATE:  This  final  rule  is 
effective  November  3, 1997  unless  by 
October  2, 1997,  adverse  or  critical 
comments  are  received.  If  the  efbctive 
date  is  delayed,  timely  notice  will  be 
published  in  the  Fedval  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  and 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  in.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  busiaess 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Maryland  Department  of 
the  Environment  2500  Broening 
Highway,  Baltimore,  Maryland  21224. 
FOR  FURTHER  MRMMATKM  CONTACT: 
Carolyn  M.  Donahue,  (215)  566-2095,  at 
the  EPA  Region  m  office  address  listed 
above,  or  via  e-mail  at 
donahue.carolyn9epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  in  address. 
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SUPPiaeiTARY  MFORMATION:  On  July 
11. 1905.  the  Maryland  Department  of 
the  Environment  (MDE)  submitted  new 
and  revised  regulations  to  EPA  as  State 
Implementation  Plan  (SIP)  revisions. 
These  regulations  control  emissions  of 
VOCs  throughout  the  State.  MDE 
submitted  these  SIP  revision  requests 
pursuant  to  the  rate-of-progress  (ROP) 
requirements  of  section  182  of  the  Act. 
:ifically,  Maryland  has  adopted 

VnWrf-nptrnl  maaaiirtw  for  lithographic 

printing  operations  and  paper  coating 
operations.  A  more  detailed  analysis  of 
Maryland's  submittal  is  contained  in  the 
Technical  Support  Dociunent  for  this 
action. 

Backgrotuid 

Section  182(bKl)  of  the  Act  requires 
states  with  ozone  nonattainment  areas 
classified  as  moderate  or  above  to 
reduce  VOC  emissions  15%  from  1990 
baseline  levels.  States  were  required  to 
achieve  the  15%  VOC  emission 
reduction  by  1996.  This  ROP 
requirement,  knoMm  as  the  15%  plan, 
was  due  to  EPA  as  a  SIP  revision  by 
November  15, 1993. 

In  Maryland.  15%  plans  were 
required  for  the  Baltimore  severe  ozone 
nonattaiiunent  area,  the  Maryland 
portion  of  the  Philadelphia  severe  ozone 
nonattainment  area,  and  the  Maryland 
portion  of  the  Metropolitan  Washington, 
DC  serious  ozone  nonattainment  area. 
Maryland  submitted  the  required  15% 
plans  to  EPA  as  SIP  revisions  on  July  12, 
1995.  In  these  15%  plans,  Maryland 
takes  credit  for  the  emission  reductions 
achieved  through  the  VOC  r^ulations 
that  Maryland  submitted  as  SIP 
revisions  on  July  11, 1995.  These 
regulations  must  be  approved  into 
Maryland's  SIP  before  the  15%  plans 
can  be  approved. 

Summary  of  SIP  Revisions 

State  Submittal:  COMAR  26.11.19.11 
Control  of  VOC  Emissions  From  Sheet- 
Fed  and  Web  Lithographic  Printing 

This  revision  establishes  standards  for 
lithographic  printing  operations  from 
sheet-fed  and  web  printers.  EPA 
approved  subsections  A,  B,  and  C  of  this 
regulation  (59  PR  60908,  November  29, 
1994)  into  the  Maryland  SIP.  On 
October  18, 1993,  Maryland  withdrew 
sections  D  and  E  of  the  lithographic 
printing  regulation  from  federal 
consideration,  but  resubmitted  the 
regulation  with  two  sets  of  amendments 
on  July  11. 1995.  The  first  set  of 
amendments  was  adopted  by  the  state  of 
Maryland  on  July  24, 1991  and  effective 
August  19, 1991.  The  second  set  of 
amendments  was  adopted  by  the  State 
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on  May  5, 1995  and  effective  on  June  5, 
1995. 

General  Provisions 

This  SIP  revision  applies  to 
regulations  .01,  .07,  .10,  and  .11  under 
COMAR  26.11.19  VolaUle  Organic 
Compounds  from  Specific  Processes. 
Administrative  revisions  to  sections  .01 , 
.07,  and  .10,  such  as  recodifying  term 
definitions,  result  from  revisions  to 
section  .11. 

The  lithographic  printing  regulation 
applies  to  a  person  who  owns  or 
operates  a  lithographic  web  printing 
press  in  any  bcility  where  the  actual 
VOC  emissions  bom  all  lithographic 
web  printing  presses  exceed  100  pounds 
per  day,  or  to  a  person  who  owns  or 
operates  a  sheet-fed  lithographic 
printing  press  of  a  cylinder  width  18 
inches  or  greater.  The  title  of  this 
regulation  was  amended  to 
"Lithographic  Printing"  from  "Other 
Miscellaneous  Printing  and  Coating  ^ 
Processes."  This  regulation  does  not 
apply  to  printing  on  fabric,  metal,  or 
plastic. 

Requirements  for  Sheet-Fed  Printers 

A  person  may  not  use  any  sheet-fed 
letter  or  lithographic  printing  press  with 
a  cylinder  width  of  18  inches  or  greater 
imless  the  fountain  solution  is 
refrigerated  to  maintain  a  temperature 
less  than  55°  F  (if  isopropyl  alcohol  is 
used).  Also,  a  temperature  indicator 
must  be  installed  to  monitor  fountain 
solution  temperatiu^  if  the  solution  is 
refrigerated,  and  the  foimtain  solution 
must  contain  less  than  8.5  percent 
isopropyl  alcohol  by  weight 

Requirements  for  Lithographic  Web 
Printers 

A  person  operating  a  lithographic  web 
printing  press  shall  operate  the  press 
only  if  the  dryer  exhaust  is  ducted  to  a 
control  device  that  is  constructed, 
operated  and  maintained  to  achieve  an 
overall  control  efficiency  of  90  percent 
or  more.  Also,  isopropyl  alcohol  must 
not  be  used  in  the  fountain  solution. 

Requirements  for  all  lithographic 
Printing  Presses 

A  person  using  VOC-containing 
materials  to  clean  printing  presses  is 
required  to  store  all  waste  material 
containing  VOC  in  closed  containera, 
maintain  lids  on  VOC-containing 
cleanup  materials  when  not  in  use.  and 
participate,  upon  request  by  MDE.  in  the 
evaluation  of  non-VOC  and  low- VOC 
cleaning  materials  when  these  materials 
have  the  potential  to  be  substitutes  for 
currently  used  materials.  Also,  good 
operating  practices  for  persons  who 
clean  printing  equipment  must  be 


established  in  writing  and  made 
available  upon  request  from  MDE. 

EPA  Evaluation:  TB^TQvisions, 
which  regulate  VOC  emissions  from 
lithographic  printing  operauons,  will 
result  in  significant  enforcmble  VOC 
emission  reductions.  These  reductions 
are  needed  for  Maryland's  15%  plans. 
EPA  has  determined  that  Maryland's 
regulation,  COMAR  26.11.19.11, 
Lithographic  Printing,  as  well  as  the 
administrative  changes  to  COMAR 
26.11.19.01,  .07  and  .10,  are  approvable 
as  SIP  revisions. 

State  Submittal:  Revision  to  COMAR 
26.11.19.07  Control  of  VOC  Emissions 
From  Paper,  Fabric,  Vinyl,  and  Other 
Plastic  Parts  Coating 

This  regulation  establishes  standards 
for  the  application  of  coating  materials 
on  paper,  fabric,  vinyl,  and  other  plastic 
substances.  EPA  has  previously 
approved  revisions  to  this  regulation  on 
September  7,  1994  (59  FR  46180)  and 
November  29, 1994  (59  FR  60908). 

Requirements  for  Paper,  Fabric  and 
Vinyl  Coating 

This  regulation,  COMAR 
26.11.19.07.8,  applies  to  a  person  who 
performs  web  or  sheet-fed  paper,  fabric 
or  vinyl  coating  at  a  facility  where  the 
total  facility  VOC  emissions  are  more 
than  50  pounds  per  day. 

Requirements  for  Plastic  Parts  Coating 

Also,  a  person  may  not  emit  more 
than  20  poimds  per  day  of  VOC  from 
any  plastic  parts  coating  installation, 
unless  the  coating  contains  less  than  3 
pounds  of  VOC  per  gallon  of  coating 
minus  water.  This  revision  adds  section 
E  to  COMAR  26.11.19.07  Paper,  Fabric. 
Vinyl  and  Other  Plastic  Parts  Coating. 

EPA  Evaluation:  These  revisions, 
which  regulate  VOC  emissions  frt)m 
paper,  fabric,  vinyl  and  other  plastic 
parts  coating  operations,  will  result  in 
significant  enforceable  VOC  emission 
reductions.  These  reductions  are  needed 
for  Maryland's  15%  plans.  EPA  has 
determined  that  the  revisions  to 
Maryland's  regulation  COMAR 
26.11.19.07  are  approvable  as  SIP 
revisions. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  vieMrs  this  as  a  noncontroveraial 
amenchnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
appn5ve~the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  November 
3. 1997  unless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received. 


If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  docimient  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  xx)mmenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  November  3. 1997. 

Final  Action 

EPA  is  approving  revisions  to  the 
Maryland  SIP  to  establish  VOC  control 
requirements  for  sheet-fad  and  web 
lithographic  printing  operations,  and 
paper,  fabric,  vinyl  and  other  plastic 
coating  operations.  These  regulations 
achieve  fully  enforceable  VOC  emission 
reductions. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Reqniraments 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fitim  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  «itities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
Jess  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Regionial  Administrator  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 


relationship  under  the  CAA.  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(aH2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-efiective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
iinpacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  frt)m  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoiuiting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  Maryland's  VOC 
control  regulations  for  sheet-fed  and 
web  Lithographic  printing  and  paper 
coating  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  3, 


1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  aSect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effactiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requiiements.  (See  section 
307(b)(2).) 

Ui«  of  Sobfects  in  40  CFR  Part  SS 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  OzotM. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  15. 1997. 
TiMmiaa  Volti«Bie. 
Actijtg  Begfonal  Admimttrator.  Region  M. 

40  CFR  part  52,  subpart  V  of  chapter 
I,  tide  40  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  fbUowa: 


I  42  U.S.C  r401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amen^d  by 
adding  paragr^>hs  (c)  (126)  and  (127)  to 
read  as  follows: 

152.1070    MenOfloaltonofplan. 

•        •        •        *        • 

(c)*  •  ' 

(126)  Revisions  to  the  Mar^and  Stats 
Implementation  Plan  submitted  on  July 
11. 1995  by  the  Kferyland  Department  of 
the  Environment 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  11, 1995  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  and 
deletions  to  Maryland's  State 
Implementetion  Plan,  pertaining  to 
volatile  organic  compound  r^idations 
in  Maryland's  air  quality  regulations. 
Code  of  Maryland  Aoministrative 
Regulations  (COMAR)  26.11. 

$)  Revision  to  COMAR  26.11.19.11 
Control  of  VOC  Emissions  from  Sheet- 
Fed  and  Web  Lithographic  Printing, 
adopted  by  the  Secretary  of  the 
Environment  on  May  5, 1995,  and 
effective  on  Jime  5, 1995,  including  the 
following: 

(1)  Deletion  of  COMAR  26.11.19.11 
tide,  "Other  Miscellaneous  Printing  and 
Coating  Processes"  and  addition  of  new 
title.  "Lithographic  Printing." 

(2)  Deletion  of  COMAR 
26.11.19.11.A(4),  definition  for  the  tainm 
"plastic  parts  coating." 
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[3]  Deletion  of  (X>MAR 
26.11.19.11.6(1),  referencing  plastic 
parts  coating. 

(4)  Addition  of  new  COMAR 
26.11.19.11.6(1)  ft  (3)  through  (6) 
Applicability. 

(5)  Deletion  of  COMAR  26.11. 19.11.C 
Emission  Standards  for  Plastic  Coating. 

[6]  AddiUon  of  new  COMAR 
26.11. 19.11.C  Requirements  for  Sheet- 
Fed  Letter  or  Lithographic  Printing. 

(7)  Addition  of  new  COMAR 
26.11.19.11.D  Requirements  for  -  ■'• 
Lithographic  Web  Printing. 

(8)  Addition  of  new  COMAR 

26. 1 1 . 1 9. 1 1  .E  Requirements  for  Cleaning 
Printing  Equipment. 

(9)  Deletion  of  COMAR  26.11.19.10 
title.  "Graphic  Arts"  and  addition  of 
new  title,  "Flexographic  and 
Rotogravure  Printing." 

(10)  Deletion  of  COMAR 
26.11.19.10^(4),  definition  for  the  term 
"web  printing." 

(11)  Addition  of  COMAR 
26.11.19.01.8(8),  definition  for  the  term 
"web  printing." 

(ii)  Additional  Material. 

(A)  Remainder  of  )uly  11. 1995 
Maryland  State  submittal  pertaining  to 
COMAR  26.11.19.11  Control  of  VOC 
Emissions  from  Sheet-Fed  and  Web 
Lithographic  Printing. 

(127)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on  )uly 
)1, 1995  by  the  Maryland  Depaitment  of 
the  Environment:       * 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  11, 1995  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  to 
Maryland's  State  Implementation  Plan, 
pertaining  to  volatile  organic  compound 
regulations  in  Maryland's  air  quality 
regulations.  Code  of  Maryland 
Administrative  Regidations  (COMAR) 
26.11. 

(B)  Revision  to  COMAR  26.11.19.07 
Control  of  VOC  Emissions  from  Paper 
Coating,  adopted  by  the  Secretary  of  the 
Environment  on  May  5, 1995,  and 
effective  on  June  5,  1995,  including  the 
following: 

(1)  AddiUon  of  COMAR 
26.11.19.07.A(2-1),  definition  for  the 
term  "plastic  parts  coating." 

(2)  Addition  of  COMAR 
26.11.19.07.6(1),  referencing  paper, 
fabric  and  vinyl  coating. 

(3)  Addition  of  COMAR  26.11. 19.07.E 
Emission  Standards  for  Plastic  Coating. 

(ii)  Additional  Material. 

(A)  Remainder  of  July  11,  1995 
Maryland  State  submittal  pertaining  to 
COMAR  26.11.19.07  Control  of  VOC 
Emissions  from  Paper  Coating. 

[FR  Doc.  97-23030  Filed  8-29-97;  8:45  «n| 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-688a-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Reasonably  Available  Control 
Technology  for  Nitrogen  Oxides 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Rhode  Island. 
This  revision  establishes  and  requires 
Reasonably  Available  Control 
Technology  (RACT)  at  stationary 
sources  of  nitrogen  oxides  (NOx).  The 
intended  effect  of  this  action  is  to 
approve  regulatory  provisions  and 
source  specific  constot  agreements    ' 
which  require  major  stationary  sources 
of  NOx  to  reduce  their  emissions 
statewide  in  accordance  with 
requirements  of  the  Clean  Air  Act. 
DATES:  This  action  is  effective 
November  3,  1997,  unless  adverse  or 
critical  comments  are  submitted  and 
received  by  October  2, 1997.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
6oston,  MA  02203-2211.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  as  well  as  the 
Division  of  Air  and  Hazardous 
Materials,  Rhode  Island  Department  of 
Environmental  Management,  291 
Promenade  Street.  Providence,  RI 
02906-5767. 

FOR  RiRTHER  MFORMATKM  CONTACT: 
Steven  A.  Rapp,  Environmental 
Engineer,  Air  Quality  Planning  Unit 
(CAQ),  U.S.  EPA,  Region  I,  JFK  Federal 
8uilding,  6oston,  MA  02203-2211; 
(617)  565-2773; 
Rapp.Steve©EP  AMAIL.EPA.GOV. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act  (CAA)  requires  that 
States  develop  Reasonably  Available 
Control  Technology  (RACT)  regulations 
for  all  major  stationary  sources  of 


nitrogen  oxides  (NOx)  in  areas  which 
have  been  classified  as  "moderate," 
"serious,"  "severe,"  and  "extreme" 
ozone  nonattaimnent  {u«as.  and  in  all 
areas  of  the  Ozone  Transport  Region 
(OTR).  EPA  has  defined  RACT  as  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762;  September  17,  1979).  This 
requirement  is  established  by  sections 
182(b)(2),  182(f).  and  184(b)  of  the  CAA. 

The  CAA  NOx  requirements  are 
further  described  by  EPA  in  a  notice 
entiUed  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Tide  I;  Proposed  Rule,"  published 
November  25,  1992  (57  FR  55620).  The 
November  25,  1992  document  (i.e.,  the 
NOx  Supplement)  should  be  referred  to 
for  more  detailied  information  on  NOx 
requirements.  Additional  guidance 
memoranda  which  have  been  released 
by  EPA,  such  as  those  included  in  the 
"NOx  Policy  Document  for  the  Qean 
Air  Act  of  1990."  (EPA-452/R-96-005. 
March  1996).  should  also  be  referred  to 
for  more  iaformaUon  on  NOx 
requirements. 

CAA  section  182(b)(2)  requires  States 
to  require  implementation  of  RACT  with 
respect  to  all  major  sources  of  volatile 
organic  compoiuids  (VOC)  in  moderate 
ozone  nonattaimnent  areas.  This  RACT 
requirement  also  applies  to  all  major 
sources  in  ozone  nonattaimnent  areas 
with  higher  than  moderate 
nonattainment  classifications  (i.e., 
serious,  severe,  and  extreme 
nonattainment  areas).  See  CAA  sections 
182  (c),  (d),  and  (e).  Furthermore,  CAA 
section  182(f)  states  that,  "[t]he  plan 
provisions  required  under  this  subpart 
for  major  stationary  sources  of  volatile 
organic  compoimds  shall  also  apply  to 
major  stationary  sources  (as  defined  in 
section  302  of  this  title  and  subsections 
(c),  (d),  and  (e)  of  the  section)  of  oxides 
of  nitrogen."  These  sections  of  the  CAA, 
taken  together,  require  die  State  of 
Rhode  Island,  a  serious  nonattainment 
area,  to  submit  a  NOx  RACT  regulation 
which  coven  major  sources  of  NOx 
statewide.  ^. 

Section  302  of  the  CAA  generally 
defines  "major  stationary  source"  as  a 
facility  or  source  of  air  pollution  which 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  air  pollution.  This 
definition  applies  unless  another 
provision  of  die  CAA  explicitiy  defines 
major  stationary  source  differenUy. 
Therefore,  for  NOx,  a  major  source  is 
one  with  the  potential  to  emit  100  tons 
per  year  or  more  in  marginal  and 


moderate  areas,  as  well  as  in  attainment 
areas  in  the  OTR.  However,  for  serious 
nonattainment  areas,  a  major  source  is 
defined  by  section  182(c)  as  a  source 
that  has  the  potential  to  emit  50  tons  per 
year  or  more.  The  entire  State  of  Rhode 
Island  has  been  classified  as  a  serious 
ozone  nonattainment  area.  Therefore,  in 
Rhode  Island,  a  major  stationary  source 
of  NOx  is  a  fecility  which  has  a 
potential  to  emit  50  tons  per  year  or 
pioreof  NOx. 

n.  SUtB  Snbodttal 

The  Rhode  Island  Department  of 
Environmental  Management  (Rhode 
IsUmd  or  RI  DEM)  was  notified  in  a 
January  23,  1991  letter  from  Region  I 
that  "[tjhe  CAAAs  mandate  that  within 
2  yean  of  enactment,  states  submit  a  SIP 
revision  which  requires  the 
implementation  of  RACT  and  NSR 
requirements  with  respect  to  oxides  of 
nitrogen  (NOx)  for  all  major  stationary 
sources*  •  *" 

On  October  29, 1992,  RI  DEM 
submitted  a  preliminary  draft  version  of 
Regulation  No.  27  to  EPA.  On  November 
16, 1992,  RI  DEM  submitted  the 
proposed  regulation.  A  public  hearing 
was  held  in  Providence,  Rhode  Island 
on  December  16,  1992.  Region  I 
provided  written  comments  on  the 
proposed  regulation  on  December  18, 
1992.  The  regulations  were  filed  with 
the  Rhode  Island  Secretary  of  State  on 
January  12,  1994,  and  became  effective 
on  February  1, 1994.  Rhode  Island 
submitted  the  adopted  Regulation  No. 
27  as  a  formal  SIP  submit^  to  EPA  on 
May  16, 1994.  After  reviewing  the 
regulation  for  completeness,  EPA  sent 
Rhode  Island  a  letter  on  Jime  14, 1994, 
stating  that  Regulation  No.  27  had  been 
found  to  be  administratively  and 
technically  complete. 

Subsequentiy,  on  August  30,  1995,  RI 
DEM  proposed  an  amended  Regulation 
No.  27.  A  public  hearing  was  held  on 
October  5, 1995,  and  EPA  submitted 
written  comments  to  the  public  record 
on  that  date.  On  September  17, 1996.  RI 
DEM  submitted  an  amended  Regulation 
No.  27.  After  reviewing  the  amended 
regulation,  EPA  sent  a  letter  to  RI  DEM 
on  November  6, 1996,  deeming  the  new 
submittal  administratively  and 
technically  complete. 

Additionally,  a  public  hearing  had 
been  held  on  October  11. 1995  for  the 
proposed  NOx  RACT  consent 
agreements  for  Algonquin  Gas 
Transmission  Company.  6radford 
Dyeing  Association,  Inc.,  Hoechst 
Celanese  Corporation,  Rhode  Island 
Hospital,  and  the  Univeraity  of  Rhode 
Island.  EPA  sent  written  comments  on 
these  proposed  orders  on  October  4, 
1995.  Similarly,  on  February  1, 1996,  a 


public  hearing  was  held  on  the 
proposed  NOx  RACT  consent 
agreements  for  Naval  Education 
Training  Center  and  Osram  Sylvania 
Incorporated.  EPA  sent  written 
conunents  on  those  proposed  ordera  on 
February  2, 1996. 

On  September  17, 1996,  RI  DEM 
submitted  miscellaneous  NOx  RACT 
determinations  for  Rhode  Island 
Hospital  and  Osram  Sylvania 
Incorporated,  as  well  as  alternative  NOx 
RACT  determinations  for  Algonquin  Gas 
Transmission  Company,  6radford 
Dyeing  Association,  Inc.,  Hoechst 
Celanese  Corporation,  Univenity  of 
Rhode  Island,  and  the  Naval  Education 
and  Training  Center.  On  November  6, 
1996,  EPA  sent  a  letter  to  RI  DEM 
deeming  the  submittals  technically  and 
administratively  complete. 

IIL  Description  of  Sulmittal 

The  following  is  a  description  of  the 
changes  to  the  Rhode  Island  SIP  being 
approved  in  this  action.  For  a  more 
detailed  discussion  of  Rhode  Island's 
submittals  and  EPA's  proposed  action, 
the  reader  should  refer  to  the  Technical 
Support  Document  developed  as  part  of 
this  action.  Copies  of  the  Technical 
Support  Document  are  found  at  the 
previously  mentioned  addresses. 

A.  Regulation  No.  27 

Rhode  Island's  Regidation  No.  27, 
"Control  of  Nitrogen  Oxides 
Emissions,"  is  divided  into  six  sections. 
Section  27.1  defines  terms  used  in  the 
nde.  Sections  27.2  covers  applicability 
and  exemptions.  Applicability  is  fint 
determined  facility-wide  and  then  on  a 
unit-by-unit  basis,  depending  on 
equipment  type.  In  other  words,  an 
individual  piece  of  equipment  is  subject 
to  the  rule  if  it  exceeds  a  minimum 
capacity  rating  and  is  located  at  a  major 
source.  Rhode  Island  allows  an 
exemption  for  sources  where  actual 
emissions  have  not  exceeded  the  major 
source  threshold  since  1990.  The 
regulation  also  exraapts  emergency 
generatora  which  are  operated  less  than 
500  hours  per  year  from  all  of  its 
requirements  except  record  keeping. 

Section  27.3.  describes  the 
requirements  of  RACT  plans.  This 
section  describes  the  information  that 
must  be  included  in  such  RACT 
proposals,  including  specific  additional 
plan  requirements  for  sources 
conducting  seasonal  fuel-switching,  as 
well  as  for  miscellaneous  source  types, 
i.e.,  categories  not  otherwise  covered  by 
emission  limits  in  the  regulation.  This 
section  also  requires  RI  DEM  to  review 
the  RACT  proposals  and  to  issue  a  final 
approval  or  disapproval  of  the  proposed 
RACT  plan.  Adcfitionally,  this  section 


describes  the  process  by  which  RACT 
plans  for  miscellaneous  soiut:e 
categories  will  be  processed  as  case- 
specific  SIP  revisions. 

Section  27.4  establishes  emission 
limits  which  apply  as  of  May  31, 1995 
for  utility  boilen;  industrial, 
commercial,  and  institutional  boilen 
(IQ  boilen);  and  internal  combustion 
(IC)  engines.  This  section  also  requires 
that  RACT  be  defined  by  May  31, 1995 
for  all  other  sources  widi  the  potential 
to  emit  100  tons  or  more  of  NOx  per 
year  but  which  do  not  have  an  emission 
limitation  specifically  defined  in  the 
regulation,  i.e.,  miscellaneous  source 
categories.  However,  section  27.4  allows 
an  exemption  from  these  emission 
limits  if  the  equipment  has  a  permit 
setting  BACT  or  LAER  since  November 
15, 1992.  Similarly,  if  a  new  source 
permit  has  been  issued  for  combustion 
turbine  facilities  since  January  6,  1989, 
IC  engines  since  September  28, 1989,  or 
fluidized  bed  boilen,  since  March  11, 
1991,  the  emission  limits  do  not  apply. 

Furthermore,  section  27.4  allows  an 
exemption  from  the  emission  limits  for 
utility  boilen  which  committed  by 
October  3,  1994,  in  an  enforceable 
document,  to  either  shut  down  by  May 
31, 1995  or  be  replaced  by  December  31, 
1996  as  part  of  a  repowering  project 
Additionally,  such  repowering  units 
must  (1)  have  a  permit  setting  Best 
Available  Control  Technology  (BACT) 
or  Lowest  Achievable  Emission  Rate    < 
(LAER),  (2)  comply  with  the  alternative 
RACT  requirements,  and  (3)  have  the 
enforceable  document  and  RACT 
determination  submitted  to  EPA  as  case- 
specific  SIP-revisions.  Section  27.4  also 
describes  the  requirements  for  sources 
seeking  alternative  RACT 
determinations,  including  the 
requirement  that  such  determinations  be 
submitted  to  EPA  as  case-specific  SIP 
revisions;  additionally,  alternative 
RACT  determinations  be  reviewed  every 
three  years  by  RI  DEM  until  the  source 
complies  with  the  otherwise  applicable 
RACrr  requirements.  Finally,  section 
27.4  describes  the  requirements  for  fuel- 
switchiitg  facilities,  including  a 
requirement  that  such  RACT  plans  be 
submitted  to  EPA  as  case-specific  SIP 
revisions. 

Section  27.5  describes  compliance 
testing  and  emission  monitoring 
requirements.  These  provisions  require 
that  compliance  be  determined  by 
continuous  emission  monitoring 
systems  (CEMS),  emissions  testhig,  and/ 
or  by  record  keeping,  depending  on  the 
operating  capacity  and  type  of 
equipment.  The  rule  requires  that  utility 
boilen  and  fuel-switching  equipment 
must,  and  ICI  boilen  may,  install  CEMS. 
Utility  boilen  are  required  to 
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demonstrate  compliance  Insed  on  a  24- 
hour  average  concentration.  ICI  boilers 
and  IC  engines  are  required  to 
demonstrate  compliance  through  three 
l-hoiir  stack  tests.  Initial  compliance 
demonstrations  were  required  by 
November  30,  1995.  Sources  widiout 
C£MS  are  required  to  conduct  emission 
tests  annually. 

Section  27.6  describes  the  record 
keeping  and  reporting  requirements  of 
the  regulation.  These  provisions  require 
sources  with  CEMS  to  submit  quarterly 
excess  emissions  reports.  Also,  this 
section  requires  that  hiel  usage  by  each 
combustion  unit  subject  to  RACT  \fp 
recorded  monthly.  Oil  burning  sources 
must  obtain  certifications  from  fuel 
suppliers  of,  or  must  themselves 
determine,  the  nitrogen  content  of  the 
fuel  oil.  Section  27.6  requires  that  all 
fuel  supplier  certifications  or  fuel  oil 
analyses  be  maintained  at  the  source 
and  available  for  inspection  by  RI  DEM 
and  EPA.  In  addition,  IQ  boilers  with 
operating  capacities  between  1  and  50 
MBtu/hr  to  maintain  records  verifying 
that  tune-ups  have  been  performed  in 
accordance  with  Appendix  A  of  the 
regulation. 

Additionally,  section  27.6  requires 
sources  subject  to  emission  caps  to  keep 
records  concerning  monthly  fuel  usage, 
monthly  NOx  emissions,  etc.  This 
section  also  requires  owners  of 
emergency  standby  engines  to  provide 
capacity  and  fuel  information  to  RI 
DEM,  as  well  a^  to  install,  maintain,  and 
keep  records  of  recorded  hours  on  an 
elapsed  time  meter.  Such  sources  also 
are  required  to  inspect  and  adjust  the 
timing  of  engines  at  least  once  every 
three  years.  Finally,  section  27.6 
requires  that  all  records  be  maintained 
at  the  soiuT%,  and  be  available  to  EPA 
and  the  State,  for  a  minimum  of  five 
years. 

A  public  hearing  regarding  Regulation 
No.  27  was  held  in  Providence,  Rhode 
Island  on  December  16, 1992.  Region  I 
provided  written  comments  on  the 
proposed  regulation  on  December  18, 
1992.  The  r^\Uations  were  filed  with 
the  Rhode  Island  Secretary  of  State  on 
January  12, 1994,  and  became  effective 
on  February  1,  1994.  Rhode  Island 
submitted  the  adopted  Regulation  No. 
27  as  a  formai  SIP  submittal  to  EPA  on 
May  16, 1994.  After  reviewing  the 
regulation  for  completeness,  EPA  sent 
Rhode  Island  a  letter  on  June  14,  1994, 
stating  that  Regulation  No.  27  had  been 
foimd  to  be  administratively  and 
technically  complete. 

Subsequently,  on  August  30, 1995.  RI 
DEM  proposed  an  amended  Regulation 
No.  27  which  changed  several 
provisions  of  the  original  Regulation  No. 
27  submitted  on  May  16. 1994.  A  public 


hearing  was  held  on  the  draft  amended 
Regulation  No.  27  on  October  5, 1995, 
and  EPA  submitted  written  comments  to 
the  public  record  on  that  date.  The 
amended  regulation  was  filed  with  the 
Rhode  Island  Secretary  of  State  on 
December  27, 1995,  and  became 
effective  on  January  16, 1996.  On 
September  17.  1996.  RI  DEM  submitted 
the  amended  Regulation  No.  27  to  EPA. 
After  reviewing  the  amended  regulation, 
EPA  sent  a  letter  to  RI  DEM  on 
November  6,  1996,  deeming  the  new 
submittal  administratively  and 
technically  complete. 

B.  Miscellaneoua  NOx  RACT— Rhode 
Island  Hospital 

Rhode  Island  Hospital  operates  a 
medical  waste  incinerator  at  its 
Providence  facility  which  is  subject  to 
the  miscellaneous  NOx  RACT 
provisions  of  section  27.4.4.  On 
Septemt>er  8,  1995,  a  public  notice  fm^ 
published  for  the  proposed 
miscellaneous  NOx  RACT  consent 
agreement  for  Rhode  Island  Hospital  in 
Providence,  Rhode  Island.  EPA 
submitted  written  comments  to  the 
public  record  on  October  4, 1995  and  a 
public  hearing  was  held  on  October  11. 
1995.  Rhode  Island  issued  the  consent 
agreement,  file  no.  95-14-AP,  to  Rhode 
Island  Hospital  on  November  27, 1995, 
which  became  effective  on  that  date. 
Rhode  Island  submitted  the  final . 
consent  agreement  as  a  SIP  submittal  to 
EPA  on  September  17, 1996.  EPA 
determined  the  submittal  to  be 
administratively  and  technically 
complete  on  November  6, 1996. 

C  Misceilaneous  NOx  RACT— Osram 
Sylvania  Inc. 

Osram  Sylvania  Incorporated  (Osram 
Sylvania)  operates  two  glass  melting 
tanks  at  its  Central  Falls  facility  which 
are  subject  to  the  miscellaneous  NOx 
RACT  provisions  of  section  27.4.4.  On 
December  20, 1995,  a  public  notice  was 
published  for  the  proposed 
miscellaneous  NOx  RACT  consent 
agreement  for  Osram  Sylvania  in  Central 
Falls,  Rhode  Island.  A  public  hearing 
was  held  on  February  1, 1996,  and  EPA 
submitted  written  comments  to  the 
public  record  on  February  2,  1996.  On 
Septeml)er  4, 1996,  RI  DEM  issued  a 
consent  agreement  to  Osram  Sylvania, 
file  no.  96-06-AP,  which  became 
effective  on  that  date.  The  consent 
agieement  also  references  and  includes 
the  requirements  of  air  pollution  permit 
approval  no.  1350,  issued  by  RI  DEM  to 
Osram  Sylvania  on  May  14, 1996  as  a 
BACT  determination  for  one  of  the  glass 
melting  tanks.  On  September  17. 1996, 
Rhode  Island  submitted  an  alternative 
NOx  RACT  determination  for  Osram 


Sylvania,  including  the  consent 
agreement  and  the  permit  approval.  On 
November  6, 1996,  EPA  deemed  the 
submittal  to  be  administratively  and 
technically  complete. 

D.  AHemative  NOx  RACT— Algonquin 
Gas  Transmission  Company 

Algonquin  Cas  Transmission 
Company  (Algonquin  Gas)  operates 
three  reciprocating  internal  combustion 
engines  (Units  1,  2,  and  3)  at  its 
BiuTillville  Compressor  Station.  The 
NOx  emission  limitation  in  section 
27.4.3  were  shown  to  be  technically  or 
economically  infeasible  for  these 
engines.  Therefore,  on  September  8, 

1995,  a  public  notice  was  published  for 
a  proposed  alternative  NOx  RACT 
consent  agreement  for  Algonquin  Gas  in 
Burrillville,  Rhode  Island.  EPA 
submitted  written  comments  to  the 
public  record  on  October  11,  1995,  and 
a  public  hearing  was  held  on  October 
12, 1995.  On  December  5,  1995,  RI  DEM 
issued  a  consent  agreement  to 
Algonquin  Gas,  file  no.  95-52-AP, 
which  became  effective  on  that  date.  On 
Septemlwr  17,  1996.  Rhode  Island 
submitted  an  alternative  RACT 
determination  for  Algonquin  Gas  to 
EPA.  On  November  6,  1996.  EPA 
de«ed  the  submittal  to  be 
adimSistratively  and  technically 
complete. 

E.  Alternative  NOx  RACT-Bmdford 
Dyeing  Association,  Inc. 

Bradford  Dyeing  Association,  Inc. 
(BDA)  operates  a  back-up  boiler  (Boiler 
*1)  at  its  Westerly  facility.  The  IQ  boiler 
limits  imposed  by  section  27.4.2  were 
shown  to  be  technically  or  economically 
infeasible  for  this  boiler.  Therefore,  on 
September  8, 1995,  a  public  notice  was 
published  for  a  proposed  alternative 
NOx  RACT  consent  agreement  for  BDA 
in  Westerly,  Rhode  Island.  EPA 
submitted  written  comments  to  the 
public  record  on  October  11,  1995,  and 
a  public  hearing  was  held  on  October 
12. 1995.  On  November  17, 1995.  RI 
DEM  issued  a  consent  agreement  to 
BDA.  file  no.  95-28-AP,  which  became 
effective  on  that  date.  On  September  17, 

1996,  Rhode  Island  submitted  an 
alternative  RACT  determination  for 
BDA  to  EPA.  On^vfember  6, 1996, 
EPA  deemed  the  subrai|tal  po  be 
administrativetj^S^d  tecBmcally 
complet 


F.  Alt^ative  NOxjRACT-Hoechst 
Celanese  CorporatK 

Hoechst  CelaneseXIdrporation 
(Hoechst)  operates  a  back-up  boiler 
(Upper  Boiler)  at  its  Coventry  Cacility. 
The  ICI  boiler  limits  of  section  27.4.2 
were  demonstrated  to  be  technically  or 


^ 
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economically  infeasible  for  this  boiler. 
Therefore,  on  September  8,  1995,  a 
public  notice  was  published  for  a 
proposed  alternative  NOx  RACT 
consent  agreement  for  Hoechst  in 
Coventry,  Rhode  Island.  EPA  submitted 
written  comments  to  the  public  record 
on  October  11, 1995,  and  a  public 
hearing  was  held  on  October  12, 1995. 
On  November  20,  1995,  RI  DEM  issued 
a  consent  agreement  to  Hoechst.  file  no. 
95-62-AP.  which  became  effective  on 
that  date.  On  September  17, 1996, 
Rhode  Island  submitted  an  alternative 
RACT  determination  to  EPA  for 
Hoechst  On  November  6,  1996.  EPA 
deemed  the  submittal  to  be 
administratively  and  technically 
complete. 

G.  Alternative  NOx  RACT—Umversity 
of  Rhode  Island 

The  University  of  Rhode  Island  (URI) 
operates  a  boiler  (Boiler  #3)  at  the 
Kingston  campus.  The  ICI  boiler 
emissions  limits  in  section  27.4.2  were 
shown  to  be  technically  or  economically 
infeasible  for  this  boUer.  Therefore,  on 
September  8, 1995.  a  public  notice  was 
published  for  a  proposed  alternative 
NOx  RACT  consent  agreement  for  URI 
in  Kingston.  Rhode  Island.  EPA 
submitted  vvritten  comments  to  the 
public  record  on  October  11. 1995.  and 
a  public  hearing  was  held  on  October 
12, 1995.  On  March  12, 1996,  RI  DEM 
issued  a  consent  agreement  to  URI,  file 
no.  95-50-AP,  which  became  effective 
on  that  date.  On  September  17, 1996, 
Rhode  Island  submitted  an  alternative 
RACT  determination  for  URI  to  EPA.  On 
November  6, 1996,  EPA  deemed  the 
submittal  to  be  administratively  and 
technically  complete. 

H.  Alternative  NOx  RACT— Naval 
Education  and  Training  Center 

The  Naval  Education  and  Training 
Center  (NETC)  operates  four  boilers 
(boilers  #1.  #2.  #3,  and  *4)  in  the 
Coasters  Harbor  Island  Building  #86  at 
its  Newport  facility.  NETC 
demonstrated  that  the  ICI  boiler 

ission  limits  of  section  27.4.2  are  not 
technically  or  economically  feasible  for 
these  boilers.  Therefore,  on  December 
20,  1995,  a  public  notice  was  published 
for  a  proposed  alternative  NOx  RACT 
consent  agreement  for  NETC  in 
Newport.  Rhode  Island.  A  public 
hearing  was  held  on  February  1, 1996 
and  on  February  2, 1996.  EPA  submitted 
written  comments  to  the  public  record. 
On  March  4, 1996,  RI  DEM  issued  a 
consent  agreement  to  NETC,  file  no.  96- 
07-AP,  which  became  effective  on  that 
date.  On  September  17, 1996,  Rhode 
Island  submitted  an  alternative  RACT 
determination  for  NETC  to  EPA.  On 


November  6, 1996,  EPA  deemed  the 
submittal  to  be  administratively  and 
technically  complete. 

IV.  Iwoes 

There  is  one  issue  associated  with  this 
rulemaking.  The  CAA  requires  that 
Rhode  Island  define  and  require  RACT 
at  all  major  sources  of  NOx.  Regulation 
No.  27  contains  specific  emission  limits 
and  technology  standards  for  a  number 
of  NOx  emitting  equipment  categories. 
Additionally,  section  27.4.4  of  the 
regulation  requires  any  stationary 
source,  equipment,  or  pollution  emitting 
activity  that  is  not  covered  by  one  of  the 
explicit  emission  limits  or  standards  to 
have  RACT  defined  by  the  Director  of  RI 
DEM  by  May  31, 1995.  These 
miscellaneous  NOx  RACT 
determinations  must  then  be  approved 
by  EPA  as  revisions  to  the  SIP. 

There  are  three  facilities  to  which 
such  miscellaneous  provisions  apply: 
Osram  Sylvania  in  Coventry;  Rhode 
Island  Hospital  in  Providence;  and.  New 
England  Treatment  Company  (NETCO) 
in  Woonsocket.  On  September  17, 1996, 
RI  DEM  submitted  the  final  NOx  RACT 
consent  agreements  for  Osram  Sylvania 
and  Rhode  Island  Hospital.  To  date, 
however.  Rhode  Island  has  not 
submitted  a  final  RACT  consent 
agreement  for  the  sewage  sludge 
incinerator  at  NETCO. 

Although  EPA  has  not  received  the 
final  miscellaneous  NOx  RACT 
determination  for  NETCO,  Regulation 
No.  27  is  fully  approvable  at  this  time 
for  several  reasons.  First,  on  November 
7. 1996,  EPA  issued  a  policy 
memorandum  entiUed  "Approval 
Options  for  Generic  RACT  Rules 
Submitted  to  Meet  the  non-CTG  VOC 
RACT  Requirements  and  Certain  NOx 
RACT  Requirements,"  2  which  applies 
to  Regulation  No.  27.  Generic  RACT 
provisions  aie  those  portions  of  a 
regulation  where  the  emission  limit  or 
technology  standard  is  not  specified  in 
the  rule,  rather,  the  determination  of  a 
limit  is  to  be  made  on  a  case-by-case 
basis.  Under  the  Act,  these  case-specific 
RACT  determinations  must  be 
submitted  to  EPA  as  revisions  to  a 
State's  SIP.  The  generic  RACT  policy 
allows  full  approval  of  a  State's  NOx 
RACT  regulation  which  contains  generic 
provisions  if  the  NOx  emissions  from 
the  outstanding  RACT  determinations 
are  not  from  electric  utility  sources  and 
an  analysis  has  been  completed  that 
demonstrates  that  the  remaining  case- 
specific  NOx  RACT  determinations 


'November  7, 1996  memorandum  from  Sally 
Shaver,  Director,  Air  Quality  Strategies  and 
Standards  Division,  OfBce  of  Air  Quality  Planning 
and  Standards,  to  Air  Program  Directors,  EPA 
Regional  Office*. 


■involve  a  de  minimis  level  of  NOx 
emissions. 

In  the  case  of  Rhode  Island's 
Regulation  No.  27.  analysis  has  shown 
that  the  emissions  remaining  to  be 
covered  by  the  case-specific  RACT 
determinations,  i.e..  from  the  NETCO 
sludge  incinerator,  constitute  less  than 
4%  0^  Rhode  Island's  baseyear  non- 
utility  NOx  emissions.  Under  the 
generic  RACT  policy,  such  emissions 
can  be  considered  to  be  de  minimis. 
Additionally,  an  analysis  of  the  impact 
of  Regulation  No.  27  shows  that  the 
adopted  rule  and  case-specific  RACT 
determinations  achieve  an  areawide 
NOx  reduction  from  RACT  subject 
^-^onfces  statewide  of  almost  60%  from  a 
vl990  baseline.  EPA's  March  16. 1994 
policy  memorandum  entiUed  "Cost- 
Effective  Nitrogen  Oxides  Reasonably 
Available  Control  Technology  (RACT)" 
contemplates  that  NOx  RACT  will 
achieve  30%  to  50%  reduction  in  actual 
emissions  from  a  1990  baseline.  Given 
these  analyses,  Regulation  No.  27. 
including  the  generic  provisions,  is  fully 
approvable. 

It  is  important  to  note  that  approval 
of  this  regtilation  imder  the  generic 
RACT  policy  does  not  exempt  any 
remaining  miscellaneous  sotuties  from 
RACT;  rather  it  is  a  de  minimis  deferral 
of  the  approval  of  the  remaining  case- 
by-case  RACT  determinations.  This 
means  that  approval  of  Regulation  No. 
27  will  not  relieve  the  remaining 
sources  of  the  obligation  to  develop, 
submit  and  implement  RACT  level 
controls.  Similarly,  approval  will  not 
relieve  Rhode  Island  of  the  obligation  to 
ensure  that  all  sources  within  the  State 
comply  with  the  NOx  RACT 
requirements  of  the  Act  by  adopting  and 
implementing  emission  limitations  or 
technology  standards.  In  fact,  approval 
of  this  regulation  will  serve  to  reinforce 
the  requirement  for  the  State  to  submit 
any  remaining  case-specific  RACT 
determinations.  Because  Regtilation  No. 
27  requires  that  miscellaneous  NOx 
RACT  determinations  be  submitted  to 
EPA  for  approval  as  SIP  revisions, 
approval  of  the  regulation  will  make  the 
requirement  to  submit  remaining  NOx 
RACT  orders  enforceable  by  EPA,  as 
well  as  by  citizens  under  Section  304  of 
the  Act 

V.  Final  Action 

Review  of  the  NOx  RACT  SIP 
submittals,  including  Regulation  No.  27, 
the  miscellaneous  NOx  RACT  consent 
agreements,  and  the  alternative  NOx 
RACT  consent  agreements,  indicates 
that  Rhode  Island  has  sufficienUy 
defined  the  NOx  RACT  requirements  for 
the  State.  Therefore.  EPA  is  fully 
approving  R^ulation  No.  27,  as 
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amended  on  December  27, 1995,  the 
miscellaneous  NOx  RACT 
determinations  for  Rhode  Island 
Hospital  and  Osram  Sylvi^a 
Incorporated,  as  well  as  the  alternative 
NOx  RACT  determinations  for 
Algonquin  Gas  Transmission  Company, 
Bradford  Dyeing  Association,  Inc., 
Hoechst  Celanese  Corporation,  the  '• 
University  of  Rhode  Island,  and  the 
Naval  Education  and  Training  Center, 
into  the  Rhode  Island  SIP. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  3, 
1997  unless  adverse  or  critical 
conunents  are  received  by  October  2, 
1997. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effiactive  date  by  simultaneously 
publishing  a  subsequent  document  that 
will,  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  November  3, 
1997. 

Nothing.in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futxue 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VL  Administrative  Requir^nents 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small  ■■ 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biutlensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small    >. , 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.      | 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


goverrunents,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  3, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  19,  1997. 
John  P.  DeVillan, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  OO— Rhode  Island 

2.  Section  52.2070  is  amended  by 
adding  paragraphs  (c)(48)  and  (c)(49)  to 
read  as  follows: 

§52.2070    Mentificalion  Of  plan. 
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(c)«  •  * 

(48)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environn^sntaliManagement  on 
.  September J7(T996,  which  define  and 
impose  reasOlnbly  available  control 
technology  (RACT)  to  control  nitrogen 
oxides  emissions  at  major  stationary 
sources  in  Rhode  Island. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management,  dated  September  17, 1996, 
submitting  revisions  to  the  Rhode  Island 
State  Implementation  Plan. 

(B)  Regulation  number  27,  "Control  of 
Nitrogen  Oxide  Emissions,"  as  adopted 
on  December  27, 1995,  effective  January 
16, 1996. 

(C)  An  administrative  consent 
agreement  between  Rhode  Island 
Department  of  Environmental 
Management  and  Rhode  Island  Hospital, 
file  no.  95-14-AP,  effactive  on 
November  27, 1995. 

(D)  An  administrative  consent ' 
agreement  between  Rhode  Island 
Department  of  Environmental 
Muiagement  and  Osram  Sylvania 
Incorporated,  file  no.  96-06-AP, 
efiiactive  on  September  4, 1996. 


(E)  An  air  pollution  permit  approval, 
no.  1350,  for  Osram  Sylvania 
Incorporated  Issued  by  the  Rhode  Island 
Department  of  Environmental 
Management  on  May  14,  1996  and 
effective  on  that  date. 

(49)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  on 
September  17, 1996,  which  define  and 
impose  alternative  reasonably  available 
control  technology  (RACT)  requirements 
to  control  nitrogen  oxides  emissions  at 
certain  major  stationary  sources  in 
Rhode  Island. 

(i)  Incorporation  by  refarence.         '' 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  September  17, 1996, 
submitting  revisions  to  the  Rhode  Island 
State  Implementation  Plan. 

(B)  An  administrative  consent 
agreement  between  Rhode  Island 
Department  of  Environmental 
Management  and  Algonquin  Gas 
Transmission  Company,  file  no.  95-52- 
AP,  effective  on  December  5, 1995. 

(C)  An  administrative  consent 
agreemrait  between  Rhode  Island 
Department  of  Environmental 


Management  and  Bradford  Dyeing 
Association,  Inc.,  file  no.  95-28-AP, 
effective  on  November  17, 1995. 

(D)  An  administrative  consent 
agreement  between  Rhode  Island 
Department  of  Enviroiunental 
Management  and  Hoechst  Celanese 
Corporation,  file  no.  95-62-AP, 
effective  on  November  20, 1995. 

(E)  An  administrative  consent 
agreement  between  Rhode  Island 
Department  of  Environmental 
Muiagement  and  University  of  Rhode 
Island,  file  no.  95-50-AP,  effective  on 
Match  12, 1996. 

(F)  An  administrative  consent 
agreement  between  Rhode  Island 
Department  of  Environmental 
Management  and  the  Naval  Education 
and  Training  Center  in  Newport,  file.no. 
96-07-AP,  efiEactive  on  March  4, 1996. 

3.  In  §52.2081,  Table  52.2081  is 
amended  by  adding  new  state  citations 
by  date  for  "Regulation  No.  27,"  to  read 
as  follows: 


f52.20ei 
Istand 


EPA-approved  EPA  Rhode 

reguleMona. 


Table  52.2081.— EPA-Approved  Rules  and  Regulations 


State  cita- 
tion 


Title/subiect 


Date  adopt- 
ed by  State 


Date  ap- 
proved by 
EPA 


FRcitatkxi 


52.2070  CommentsAine^jproved  sections 


No.  27 


Control  of  Nitrogen 
Oxide  Emissions. 


12/27/95    Sept  2,  1997 


11/27/95    SepL2.  1987 


9/4/96    Sept.  2,  1997 


12/5/95    SepL  2,  1997 


11/17/95    SepL  2,  1997 


11/20/95    SepL  2,  1997 


3/12/96    SepL  2,  1997 


3/4/96    SepL  2. 1997 


Pnsert  FR  dtation 

from  published 

date]. 
(Insert  FR  citation 

from  put)lished 

date]. 
[Insert  FR  citation 

from  put>lished 

date). 

[Insert  FR  citation 

from  published 

date]. 
[Insert  FR  citation 

from  put)iished 

date]. 
[Insert  FR  citation 

from  put)lished 

date]. 
[Insert  FR  citi^n 

from  published 

date]. 
[Insert  FR  citation 

from  published 

date). 


(c)(48)    Adds  f40x  RACT  regulations. 


(c)(48)    I40x  RACT  for  Rhode  Island  Hoipital 
under  27.4.4. 

(0(48)    NOx  RACT  for  OsranT  Sylvania  Incor- 
porated under  27.4.4. 


(c)(49)    Alternative   NOx   RACT  for  Algonquin 

Gas   Transmission    Company    under 
27.4.8. 
(c)(49)    Alternative  NOx  RACT  for  Bradford  Dye- 
ing Association,  Inc.  under  27.4.8. 

(c)(49)  Alternative  NOx  RACT  for  Hoechst  Cel- 
anese Corporation  under  27.4.8. 

(c)(4^  Alternative  f^Ox^  RACT  for  University  of 
Rhode  Island  under  27.4.8. 

(c)(49)  Alternative  NOx  RACT  for  Naval  Edu- 
cation and  Training  Center  under 
27.4.8. 


(FR  Doc.  97-23228  Filed  8-29-97;  8:45  am) 
BiLUNQ  cooc  asao-ao-p 


7^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

(OR  56-7271;  FRL-6884^ 

Approval  and  Promulgation  of  Stale 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  State  of  Orsgon 

AQQICY:  Enviromnental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  redesignating  the 
Portland,  Oregon  Donattainment  area  to 
attainment  for  the  carbon  monoxide 
{CD)  national  ambient  air  quality 
stmdard  (NAAQS)  and  approving  a 
maintenance  plan  that  will  insure  that 
the  area  remains  in  attainment.  Under 
the  Clean  Air  Act  (CAA)  as  amended  in 
1990,  designations  can  be  revised  if 
J      sufficient  data  is  available  to  warrant 
such  revisions.  In  this  action,  EPA  is 
approving  the  Oregon  Department  of 
Environmental  Quality's  (DEQ's)  request 
because  it  meets  the  redesignation 
requirements  set  forth  in  the  CAA.  As 
part  of  this  action,  EPA  is  approving  two 
related  State  Implementation  Plan  (SIP) 
revisions:  the  1990  base  year  emissions 
inventory,  as  meeting  the  requirements 
of  section  187(a)(1)  of  the  CAA;  and  the 
1991  attainment  year  emissions 
inventory,  as  meeting  the  periodic 


inventory  requirements  of  section 
187(a)(5)  of  the  CAA. 
DATES:  This  rule  is  efCective  as  of 
October  2,  1997. 
ADDRESSES:  Copies  of  Oregon's 
redesignation  request  and  other 
information  supporting  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  EPA,  Office  of  Air  C^iallty 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101;  and  the  Oregon 
Department  of  Environmental  Quality, 
811  SW  6th  Avenue.  Portland,  Oregon 
97204-1390,  telephone  (503)  229-5696. 
Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center.  EPA, 
401  M  Street.  SW,  Washington,  D.C. 
20460,  as  well  as  the  above  addresses. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  M.  Hedgebeth.  Office  of  Air 
Quality  (OAQ-107),  EPA,  Seattle, 
Washington,  (206)  553-7369. 

SUPPlEMBfTARY  INFORMATION: 

L  Background 

On  March  15, 1991,  the  Governor  of 
Oregon  recommended  that  the  Portland 
portion  of  the  Portland- Vancouver  Air 
Quality  Maintenance  Area  be  designated 
as  nonattaimnent  for  CO  as  required  by 
section  107(d)(1)(A)  of  the  1990  Clean 
Air  Act  Amendments  (CAAA)  (Pub.  L. 
101-549. 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671(q)).  The  area  was 
designated  nonattainment  and  classified 


as  "moderate"  with  a  design  value  less 
than  or  equal  to  12.7  parts  per  million 
(ppm)  under  the  provisions  outlined  in 
sections  186  and  187  of  the  CAA.  (See 
56  PR  56694,  November  6, 1991, 
codified  at  40  C.F.R.  §  81.338).  On 
September  29, 1995,  EPA  approved  the 
separation  of  the  Portland- Vancouver 
CO  nonattainment  area  into  two  distinct 
nonattainment  areas,  effective 
November  28, 1995.  Because  the 
Portland  area  had  a  design  value  of  9.8 
ppm  (based  on  1988-1989  data),  the 
area  was  considered  moderate.  The  CAA 
established  an  attainment  date  of 
December  31, 1995,  for  all  moderate  CO 
areas.  The  Portiand  area  has  ambient 
monitoring  data  showing  attainment  of 
the  CO  National  Ambient  Air  Quality 
Standard  (NAAQS)  since  1989.  On 
August  30,  1996,  Oregon  submitted  a 
00  redesignation  request  and  a  CO 
Maintenance  Plan  for  the  Portiand  area. 
Oregon  submitted  evidence  that  public 
bearings  were  held  on  May  22,  1996,  in 
Portiand,  Oregon,  and  on  May  23. 1996. 
in  Tigard,  Oregon. 

Oregon  provided  monitoring, 
modeling,  and  emissions  data  to  support 
its  redesignation  request.  The  1991  CO 
attainment  emissions  inventory  totals  in 
tons  per  day  are:  Point  Sources:  57.97; 
Area  Soiuces:  205.50;  On-road  Mobile 
Sources:  906.11;  and  Non-road  Mobile 
Sources:  67.55;  Total  Sources:  1237.13 
tons  per  day.  The  emission  budget 
established  through  the  year  2007  is  as 
follows: 


Portland  CO  Transportatkdn  Emission  Budgets 

[Thousand  pounds  per  winter  day] 


Year 

1991 

1995 

1997 

2001 

2003 

2007 

CO  NONATTAMMENT  AREA  s  METRO  BOUNDARY 

Budget 

1812 

1217 

1076 

875 

825 

775 

CCTMP  8ub-Araa 

Budget _ 

191 

123 

107 

84 

78 

70 

82nd  Avenue  Corridor  8tjl>-Arae 

Budget „ .. 

12 

7 

6 

5 

4. 

4 

Oregon  relied,  in  part,  on  the 
existence  of  an  approved  Inspection  and 
Maintenance  (I/M)  program  to  attain  the 
CO  NAAQS,  and  has  implemented  an 
enhanced  I/M  program  which  will  help 
maintain  the  NAAQS  during  the  ten- 
year  maintenance  period.  Oregon  also 
relied  on  an  oxygenated  fuel  program  to 
ensure  attainment  of  the  NAAQS, 
although  it  is  important  to  note  that  the 
CO  NAAQS  was  attained  in  Portiand 
prior  to  the  implementation  of  the 


oxygenated  fuel  program  in  1992.  The 
oxygenated  fuel  program  remains  part  of 
the  maintenance  plan  during  the  first 
ten-year  maintenance  period. 

A  number  of  other  measures  have 
been  implemented  that  have  also  helped 
improve  air  quality  in  the  Portland  CO 
nonattainment  area.  The  primary 
permanent  federal  measure  which  has 
contributed  to  this  improvement  for  CO 
has  been  the  Federal  Motor  Vehicle 
Control  Program  which  has  established 


emission  standards  for  new  motor 
vehicles.  Additional  measures 
implemented  by  Oregon,  Metro,  and  the 
City  of  Portland  which  have  contributed 
to  tbe  improvement  in  CO  are:  major 
New  Source  Review  Program  (lowest 
achievable  emission  rate  and  ofEsets); 
improved  public  transit;  carpool 
matching  program  and  carpool  parking 
program  in  downtown  Portland;  traffic 
flow  improvements  (ramp  metering, 
computerized  signalization,  on-street 


parking  limits);  City  of  Portiand  bicycle 
parking  program;  downtown  Portiand 
Air  Quality  Plan  (1980  Updated 
Downtown  Parking  and  Circulation 
Policy);  and  the  Downtown  Portiand 
Parking  Ofbet  Program. 

It  should  also  be  noted  that 
improvements  in  the  air  quality  in  the 
Portiand  metropolitan  area  were  also 
acknowleged  by  EPA  when  it 
redesignated  the  Portland- Vancouver 
ozone  nonattainment  area  to  attainment 
on  May  19.  1997  (See  62  FR  27204). 

The  Portland  area  initially  attained 
the  NAAQS  for  CO  in  1990  witii 
monitored  attainment  continuing 
throughout  the  1994-1995  CO  season. 
This  was  accomplished  in  spite  of  rapid 
population  growth  in  the  Portland  area 
since  1991.  In  addition,  Oregon 
evaluated  Portiand  area  meteorological 
patterns  over  the  1985-1994  period  and 
concluded  that  the  recent  compliance 
with  the  CO  standards  was  not 
attributable  to  favorable  meteorology. 

n.  Response  To  Cjnnwnmnt* 

No  comments  were  received  on  the 
June  9, 1997,  Notice  of  Proposed 
Rulemaking  in  this  matter. 

m.  Final  Action 

EPA  is  approving  the  Portiand  CO 
Maintenance  Plan  and  Oregon's  request 
to  redesignate  the  Portiand  area  to 
attainment  of  the  CO  standard  because 
Oregon's  submittal  meets  the 
requirements  of  section  107(d)(3)(E)  of 
the  CAA.  This  approval  revises  the  SIP 
for  the  Portland  area  and  assiues  that 
the  CO  standard  will  be  maintained 
through  the  year  2007.  Because  EPA  is 
approving  the  Maintenance  Plan  and 
because  the  area  meets  CAA 
requirements  for  redesignation  to 
attainment,  the  Portiand  area  will  be 
designated  as  attaining  the  CO  NAAQS. 
EPA  is  also  approving  Oregon's  1990 
base  year  emissions  inventory  as 
meeting  the  requirements  of  section 
187(a)(1)  of  the  CAA  and  is  approving 
Oregon's  1991  attainment  year 
emissions  inventory  as  meeting  the 
periodic  inventory  requirements  of 
section  187(aH5)  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technjcal,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


IV.  Administrative  Requiremimts 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  firom  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
S-U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Clean  Air 
Act  do  not  create  any  new  reqiiirements 
but  simply  approve  reqidrements  that 
the  state  is  aheady  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Regional  Administrator  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Qean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(dK3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Regional  Administrator  certifies 
that  the  approval  of  the  redesignation 
request  will  not  affect  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 


statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-eidsting  requirements 
under  State  or  local  law,  and  imptoses 
no  new  requirements.  Accordingly,  no 
additional  costs  to..State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aMl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Regiater.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  3, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afiiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to' 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subject* 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Note:  IncorpoiBtion  by  reference  of  the 
Implementation  Plan  for  tbe  State  of  Oregon 
was  approved  by  the  Director  of  the  OfBce  of 
Federal  Register  on  July  1, 1982. 
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Dated:  August  11. 1997. 
Chuck  Findley, 
Acting  Regional  Administrator.        i     ■• 

PART  52-{AMENDEO] 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401-7671q. 

Subpart  MM— bragon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(122)  to  read  as 
follows: 

f  52.1970    MwiWIcation  of  piML 

(122)  On  August  30, 1996,  the 
Director  of  the  Oregon  Department  of 
Environmental  Quality  submitted  to  the 
Regional  Administrator  of  EPA  a 
revision  to  the  Carbon  Monoxide  State 
ImplementatioB  Plan  for  the  Portland 
area  containing  a  Maintenance  Plan  that 
demonstrated  continued  attainment  of 
the  NAAQS  for  carbon  monoxide 
through  the  year  2007. 

(i)  Incorporation  by  refisrence. 

(A)  Letter  dated  August  30, 1996,  from 
Oregon  to  EPA  requesting  the 
redesignation  of  the  Portland  carbon 
monoxide  nonattainment  area  to 
attainment  and  submitting  the 
Maintenance  Plan;  Revision  to  the  State 
Implementation  Plan:  Carbon  Monoxide 
Maintenance  Plan  and  Redesignation 


Request  for  the  Portland  Metro  Area, 
adopted  July  12, 1996. 

(B)  Letter  dated  April  17,  1997,  from 
Oregon  to  EPA  submitting  replacement 
pages  to  the  Maintenance  Plan  and 
appendices. 

(ii)  Additional  material. 

(A)  Appendices  to  the  Maintenance 
Plan  and  Redesignation  Request  for 
Portland  (Metro)  Area— State 
Implementation  Plan  Revision  for 
Carbon  Monoxide,  dated  July  12, 1996: 
Appendix  D2-1  (Volume  3),  CO  Air 
Monitoring  Network;  Appendix  D2-2 
(Volume  3),  Meteorological  Analysis; 
Appendix  D2-3  (Volume  3),  Review  of 
Bag  Study  Results  Which  Demonstrates 
The  DEQ  Network  of  Sites  Records 
Higher  CO  Concentrations  Than 
Screened  Intersections;  Appendix  D2— 4 
(Volume  3),  Emission  Inventory  and 
Forecast  Portland  (Metro)  Area  (Carbon 
Monoxide);  Appendix  D2-4-1  (Volume 
3),  Base  Year  (1990)  Emission  Inventory 
Portland  (Metro*)  Area  (Cartxin 
Monoxide);  Appendix  D2-4-2  (Voliune 
3),  Attainment  Year  (1991)  Emission 
Inventory  Portland  (Metro)  Area  (Carbon 
Monoxide);  Appendix  D2-4-3  (Volume 
3),  Regional  Emission  Forecast  Portland 
(Metro)  Area;  Appendix  D2-4-4 
(Volume  3),  Subregional  Emission 
Inventories  and  Forecast  Portland 
(Metro)  Area  (Carbon  Monoxide); 
Appendix  D2-4-5  (Volume  3),  Metro 
Model  Assiimptions,  Link-Based 
Emissions  Calculation  Methodology, 
and  Travel  Demand  Forecasting  Model 
Summary;  Appendix  D2-5  (VoIiune  3), 
Conformity  Process;  Appendix  D2-6 
(Volume  3),  Historical  and  Projected 


Population  and  Households;  Appendix 
D2-7  (Volume  3),  Metro  Council 
Resolution  Concerning  Portland  CO 
Maintenance  Plan,  Emission  Budgets, 
and  Contingency  Plan;  Appendix  D2-8 
(Volume  3),  CCTMP  2k>ning  Codes 
Incorporated  Into  the  Portland  Carbon 
Monoxide  Maintenance  Plan;  Appendix 
D2-9  (Volume  3),  Motor  Vehicle 
Inspection  Program  Changes;  Appendix 
D2-10  (Volume  3).  Land-Use  Measures 
and  TCM  Substitution;  Appendix  D2-11 
(Volume  3),  New  Source  Review 
Program  Changes;  Appendix  D2-12 
(Voliuve  3),  Rollforward  Analysis; 
Appendix  D2-13  (Volume  3),  (XTMP 
Zoning  Codes  Used  as  Supporting 
Dociunentation  in  the  Portland  Carbon 
Monoxide  Maintenance  Plan;  Appendix 
D2-14  (Voliune  3),  Miscellaneous 
Oregon  Administrative  Rule 
Amendments — Supporting  RiUes,  OAR 
Chapter  340,  Section  340-020-0047 
(State  of  Oregon  Clean  Air  Act 
Implementation  Plan);  and  Sections 
340-031-0520  and  340-031-0530 
(Maintenance  Area  Designation). 

PART  81— {AMENDED] 


1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Antfaority:  42  U.S.C  7401-7871q. 

2.  In  §  81.338.  the  table  for  "Oregon- 
Carbon  Monoxide"  is  amended  by 
revising  the  entry  for  the  Portland  area 
to  read  as  follows: 

f8l.338   Oragon. 


Vr 

Oregon-Carbon  Monoxide 

Designated  area 

Designation 

Qassificalion 

Dale'                    Type 

Date'                    Type 

Porttafx)  Area: 

Portland  Metro  Service  District  Boundary. 

Ctaduunas  County  (part)  

Multrxxnah  County  (part)  

Washmgtori  Courrty  (part) 


AtlainmerTt 
Attainment 
Attainment 


'  This  date  is  November  15,  1990,  unless  otherwise  noted. 


[FR  Doc.  97-23227  Filed  a-29-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

[FRL-6884-0] 

National  Oil  and  Hazardous 
Substancas  Pollution  Contingancy 
Plan;  National  Prioritlas  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  partial  deletion  of  the 
Unit  Structure  Property  bt>m  the 
Koppers  Company,  Inc.,  superfund  site, 
Morrisville,  Wake  County.  North 
Carolina,  from  the  national  priorities 
list 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  the 
deletion  of  the  Unit  Structure  Property 
portion  of  the  Koppers  Company,  Inc. 
Superfund  Site  from  the  National 
Priorities  List  (NPL),  (Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)).  EPA  and  the 
State  of  North  Carolina  Department  of 
Environment,  Health  and  Natural 
Resources  have  determined  that  the 
Unit  Structure  Property  poses  no 
significant  threat  to  pubUc  health  or  the 
environment  and,  therefore,  under  the 


Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  remedial  measures  are 
not  appropriate.  This  deletion  does  not 
preclude  future  action  imder  Superfund. 
EFFECTIVE  DATE:  September  1. 1997. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Please  contact  Beverly  T.  Hudson, 
Remedial  Project  Manager,  U.S. 
^  Environmental  Protection  Agency, 
Region  4,  North  Site  Management 
Branch,  61  Forsyth  Street,  S.W.,  Atlanta, 
Georgia  30303-3014,  (404)  562-8816  or 
1-800-435-9233. 

SUPPLEMBITARY  MFORMATION:  The  Site 
affected  by  this  partial  deletion  from  the 
NPL  is:  Koppers  Company,  Inc. 
Superfund  Site,  Wake  County, 
Morrisville,  North  Carolina. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  on  June  23, 1997  at 
62  FR  33787.  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  July  23, 1997.  EPA  received 
no  written  comments,  and  only  one  by 
telephone  which  supported  the  partial 
deletion  action. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  the  public 
health,  welfare  and  the  environment 
and  it  maintains  the  NPL  as  the  list  of 
those  sites.  Any  site  or  portion  thereof 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  future.  Section  300.425(e)(3)  of  the 
NCP  states  that  Fund-financed  actions 
may  be  taken  at  sites  deleted  from  tfie 
NPL.  Deletion  of  a  site  from  the  NPL 

Table  l.— General  Superfund  Section 


does  not  afiiect  responsible  party 
liability  or  impede  Agency^|Sbrt8  to 
recover  costs  associated  witn  response 
efforts. 

List  of  SiA^ects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste,  Hazardous  substances, 
Intergovernmental  relations,  Penalties, 
Reporting  and  record  keeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  August  14, 1997. 

A.  SUnlBy  MeilMVg, 

Deputy  Regional  Adminigtrator,  U.S.  EPA, 
Reffon  4. 

For  reasons  set  out  in  the  preamble, 
40  CFR  Part  300  is  amended  as  follows: 

PAKT  300— {AMENDED] 

The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aothoitty:  33  U.S.C  1321(c)(2);  42  U.S.C 
9601-«657;  E.O.  12777,  58  FR  54757,  3  CFR 
1991  Comp..  p  351;  E.0. 12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Afqiendix  B— {Ainvided] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entiy  for 
Koppers  Co.,  Inc.  (Morrisville  Plant), 
Morrisville,  North  Carolina  to  read  as 
follows: 

Appendfai  B  to  Part  300— National 
Prioiitias  List 


State 


Site  name 


City/oounly 


NCL  ....jL.    Koppers  Ca,  Inc.  (MorrisviHe  Plarrt) 


Morrisvm9 


P  -  Sites  with  parial  deletion(s). 


(FR  Doc.  97-23093  Filed  8-29-07;  8:45  am) 
■ajJMG  cooE  esso  so  i» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart90 

[PR  Na  80-652;  FCC  97-225] 

Uaa  of  the  220-^22  MHz  Band  by  tha 
Prtvata  Land  Mobile  Radio  Service 

AOENCY:  Federal  Communications  v 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  In  this  Fourth  Report  and 
Order,  the  Commission  repeals  the  "40- 
mile  rule"  for  all  nationwide  and  non- 
nationwide  Phase  I  220  MHz  Service 
licensees.  The  40-mile  rule  provides 
that  no  Phase  I  220  MHz  licensee  may 
be  authorized  to  operate  a  station  in  a 
particular  service  category  within  40 
miles  of  an  existing  system  authorized 
to  that  licensee  in  the  same  category 
unless  "the  licensee  can  demonstrate 
that  the  additional  system  is  justified  on 
the  basis  of  its  communications 
requirements."  This  action  is  needed 
because  the  40-mile  rule  no  longer 
serves  its  original  purpose  and  repeal  of 


the  rule  is  expected  to  promote 
competition  among  all  commercial 
mobile  radio  service  providers. 
EFFECTIVE  DATE:  October  2,  1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Eli 
Johnson,  202-418-1310. 

SUPPLEMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Fourth  Report  and  Order 
in  PR  Docket  No.  89-552,  FCC  97-225, 
adopted  June  23, 1997,  and  released 
August  25, 1997.  The  complete  text  of 
the  Fotirth  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C.,  and  also 
may  be  purchased  from  the 


\. 
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Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
at  (202)  857-ftoO,  1231  20th  Street, 
N.W.,  Washington.  D.C.  20036. 

Synopsis  of  the  Fourth  Report  and 
Order 

1.  By  this  Fourth  Report  and  Order, 
the  Commission  repeals  the  "40-mile 
rule"  contained  in  Section  90.739(a)  of 
the  Commission's  Rules  for  all 
nationwide  and  non-nationwide  Phase  1 
220  MHz  Service  licensees.  The 
Commission  finds  that,  in  light  of  the 
changes  to  the  220  MHz  Service  adopted 
in  the  Third  Report  and  Order  in  this 
proceeding  (62  PR  16004,  April  3,  1997) 
the  40-mile  rule  is  unnecessary  and  no 
longer  serves  its  original  piupose  of 
preventing  the  warehousing  of 
spectrum. 

2.  The  40-nule  rule  ciurently  provides 
that  no  Phase  1  220  MHz  licensee  may 
be  authorized  to  operate  a  station  in  a 
particular  service  category  within  40 
miles  of  an  existing  system  authorized 
to  that  licensee  in  the  same  category 
unless  "the  licensee  can  demonstrate 
that  the  additional  system  is  justified  on 
the  basis  of  its  communications 
requirements  (47  CFR  §90. 739(a))."  The 
Commission  adopted  the  40-mile  rule  in 
a  1991  Report  and  Order  (56  FR  19598, 
April  29, 1991).  At  that  time.  220  MHz 
licenses  were  awarded  on  a  first-come, 
first-served  basis  with  mut\ially 
exclusive  applications  filed  on  the  same 
day  assigned  through  a  random 
selection  process.  Thus,  the  40-mile  rule 
was  intended  to  prevent  licensees  from 
acquiring  more  spectnun  than  they 
needed  within  a  particular  geographic 
area  and  then  warehousing  that 
spectrum  for  possible  future  use. 

3.  The  Thim  Report  and  Order  in  this 
proceeding  adopted  a  new  licensing 
scheme  for  the  220-222  MHz  band. 
Instead  of  being  assigned  on  a  first- 
come,  first-served  basis,  in  the  future 
220  MHz  licenses  will  be  initially 
awarded  through  competitive  bidding 
based  on  Commission  designated 
channel  blocks  and  geographical  areas. 
The  only  way  to  acquire  a  220  MHz 
Service  license,  therefore,  will  be  to 
purchase  it  through  an  auction  or  to 
acquire  it  through  transfer  or  assignment 
from  another  licensee.  In  either  case, 
220  MHz  Service  licenses  will  be 
assigned  to  entities  that  have  shown 
their  willingness  to  pay  market  value  for 
the  licenses.  Thus,  the  Third  Report  and 
Order  did  not  limit  the  number  of 
licenses  that  may  be  acquired  by  one 
entity,  and  the  Commission  allows 
licensees  to  place  stations  anywhere 
within  a  licensee's  geographically 
licensed  area.  On  April  5, 1996,  the 
SMR  Advisory  Group.  L.C.  (SMR  Group) 


filed  ei  parte  comments  in  the  220  MHz 
proceeding,  urging  the  Commission  to 
eliminate  the  40-mile  rule  with  respect 
to  all  existing  and  future  220  MHz 
licensees. 

4.  The  Commission  agrees  Mnth  SMR 
Group  that  we  should  eliminate  the  40- 
mile  rule  for  all  Phase  I  220  MHz 
Service  licensees.  We  conclude  that,  as 
applicable  to  Phase  I  licensees,  the  40- 
mile  rule  represents  an  unnecessary 
regulatory  burden.  We  believe  that 
effective  use  of  the  spectrum  can  be 
achieved  by  relying  on^market 
conditions  to  control  whether  a  licensee 
acquires  a  220  MHz  Service  license 
because  of  current  demand  for  more 
spectrum  or  an  anticipated  need  for 
additional  spectrum.  Ova  decision  to 
repeal  the  40-mile  rule  applies  to  all 
Phase  I  220  MHz  licensees,  including 
non-commercial  entities,  licensees 
providing  commercial  services,  and  220 
MHz  public  safety  licensees. 

Final  Regulatory  Flexibility  Analysis 

5.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  §603  (RFA).  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Third  Notice  of 
Proposed  Rulemaking  (60  FR  46564, 
September  7,  1995)  in  this  proceeding 
that  considers  the  impact  on  small 
entities  of  the  proposed  changes  being 
contemplated  for  the  220  MHz  Service. 
The  Commission  sought  written  public 
comments  on  the  proposals  contained  in 
that  Notice  of  Proposed  Ridemaking, 
including  the  IRFA.  The  Secretary  sent 

a  copy  of  that  Notice  of  Proposed 
Rulemaking,  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  RFA. 

6.  As  required  by  the  RFA,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  (FRF A). 
The  Secretary  shall  send  a  copy  of  the 
FRFA,  along  with  the  Fourth  Report  and 
Order,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  603(a)  of  the  RFA.  The  FRFA  is 
set  forth  below: 

7.  Purpose  of  Rule  Change:  Repeal  of 
the  40-mile  rule  for  Phase  I  220  MHz 
licensees  will  allow  for  a  more  efficient 
use  of  the  220  MHz  Service.  It  also 
eliminates  unnecessary  regulatory 
burdens  on  existing  220  MHz  licensees, 
enhances  the  competitive  potential  of 
220  MHz  Service  in  the  mobile 
marketplace,  and  the  development  of 
spectrally  efficient  technologies.  This 
decision  will  promote  economic 
opportunity  and  ensure  that  new  and 
innovative  technologies  are  readily 
accessible  to  the  American  people. 


8.  Summary  of  Issues  Raised  by  the 
Public  Cktmments  in  Response  to  the 
IRFA:  The  commenters  did  not  raise  any 
issues  specifically  with  respect  to  the 
IRFA.  We  have,  however,  considered 
the  economic  impact  of  our  decision  (o 
repeal  the  40-mile  rule  for  Phase  I 
licensees  who  are  small  entities  by 
considering  the  comments  that  were 
submitted  by  small  businesses  on  the 

*Commission's  proposal.  Eliminating  the 
40-mile  rule  ^r  Phase  I  licensees 
reduces  regulatory  burden  for  all  Phase 
I  licensees,  including  small  businesses. 
This  conclusion  is  supported  by  the  fact 
that  all  of  the  comments  that  were 
received  on  the  Commission's  proposal 
supported  repeal  of  the  rule. 

9.  Description  and  Estimate  of  the 
Small  Entities  Involved:  For  the 
purposes  of  this  Fourth  Report  and 
Order,  the  RFA  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  §  632,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities. '  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).^ 

10.  There  are  approximately  2,800 
Phase  I  220  MHz  licensees,  many  of 
whom  may  be  small  entities,  and  at  least 
six  equipment  manufactures,  three  of 
whom  may  be  small  businesses,  that  are 
subject  to  the  elimination  of  the  40-mile 
rule  for  Phase  I  licensees. 

11.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  220  MHz  Phase  I  licensees, 
or  equipment  manufacturers  for 
purposes  of  this  FRFA.  and  since  die 
RFA  amendments  were  not  in  effect 
until  the  record  in  this  proceeding  was 
closed,  the  Commission  did  not  request 
information  regarding  the  number  of 
small  businesses  that  are  associated 
with  the  220  MHz  Service.  To  estimate 
the  number  of  Phase  I  licensees  and  the 
number  of  220  MHz  equipment 
manufacturers  that  are  small  businesses 
we  shall  use  the  relevant  definitions 
provided  by  the  Small  Business 
Administration  (SBA). 

12.  There  are  approximately  2.800 
non-nationwide  Phase  I  licensees  and  4 
nationwide  licensees  currenUy 
authorized  to.«perate  in  the  220  MHz 
band.  To  estimate  the  number  of  such 
entities  that  are  small  businesses,  we 


■  See  5  U.S.C  §601(3)  (incorporating  by  referenca 
the  definition  of  "small  business  concern"  in  5 
U.S.C  5632). 

M5U.S.C§632. 
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apply  the  definition  of  a  small  mtity 
under  SBA  rules  applicable  to 
radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1,500  persons.^  However,  the 
size  data  provided  by  the  SBA  do  not 
allow  us  to  make  a  meaningful  estimate 
of  the  number  of  220  MHz  providers 
that  are  small  entities  because  they 
combine  all  radiotelephone  companies 
with  500  or  more  employees.*  We 
therefore  use  the  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available.  E>ata  from  the 
Bureau  of  the  Census'  1992  study 
indicate  that  only  12  out  of  a  total  1.178 
radiotelephone  firms  which  operated 
during  1992  had  1.000  or  more 
employees — and  these  may  or  may  not 
be  small  entities,  depending  on  whether 
they  employed  more  or  less  than  1,500 
employees.^  But  1.166  radiotelephone 
firms  had  fewer  than  1.000  employees 
and  therefore,  under  the  SBA  definition, 
are  small  entities.  However,  we  do  not 
know  how  many  of  these  1,166  firms  are 
likely  to  be  involved  in  the  220  MHz 
Service. 

13.  We  anticipate  that  at  least  six 
radio  equipment  manufacturers  will  be 
affected  by  our.  decision  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.'  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manu&cture  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  emd  would  therefore  be 
classified  as  small  entities.^  We  do  not 
have  information  that  indicates  how 
many  of  the  six  radio  equipment 
manufacturers  associated  with  this 
proceeding  are  among  these  778  firms. 
However,  because  three  of  these 
manufacturers  (Motorola,  Ericsson  and 


>  13  CFR  $  121.201,  Standard  Indvutzial 
CSaasificatioa  (SIC)  Code  4812. 

'U.S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report,  Bureau  of 
the  Census,  U.S.  Department  of  Commerce.  Table  3, 
SIC  Code  4812  (radiotelephone  communications 
industry  data  adopted  by  the  SBA  OfGce  of 
Advocacy). 

*U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce.  1992  Census  of  Transportation, 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Establishment -snd  Firm  Size,  Table  5, 
Employment  Size  of  Firms:  1992.  SIC  Code  4812 
(issued  May  1995). 

*13  CFR  $  121.201,  (SIC)  Code  3663. 

''U.S.  Dept.  of  Commerce.  199^  Census  of 
Transportation,  Communications  and  Utilitie* 
(isaued  May  1995),  SIC  category  3663. 


E.F.  Johnson)  are  major,  nationwide 
radio  equipment  manufacturers,  we 
conclude  that  these  manufacturers 
would  not  qualify  as  small  business. 

14.  Summary  of  the  Projected 
Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements:  By  repealing 
the  40-mile  rule  for  all  Phase  I  220  MHz 
licensees,  the  Commission  reduces 
reporting,  recordkeeping  and 
compliance  requirements.  These 
licensees  will  no  longer  have  to  file  a 
waiver  request  with  the  Commission  in 
order  to  operate  two  systems  in  the 
same  service  category  that  are  less  than 
40  miles  apart.  The  Commission  has 
found  the  40-mile  rule  to  no  longer 
serve  the  public  interest  and  by 
repealing  this  rule  the  Commission 
reduces  unnecessaiy  regidatory  burden. 

15.  Significant  Alternatives  and  Steps 
Taken  by  Agency  to  Minimize  the 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  With  Stated  Objects:  The 
Commission's  chief  objectives  in 
adopting  the  Fourth  Report  and  Order 
are  to  ensure  a  regulatory  plan  for  the 
220  MHz  Service  that  will  allow  for  the 
efficient  licensing  and  use  of  the 
service,  to  eliminate  unnecessary 
regulatory  burdens,  to  enhance  the 
competitive  potential  of  the  220  MHz 
Service  in  the  mobile  services 
marketplace,  to  provide  a  wide  variefy 
of  radio  services  to  the  public,  and  to 
continue  to  provide  a  home  for  the 
development  of  spectrally  efficient 
technologies.  The  action  taken  in  the 
Fourth  Report  and  Order  achieves  these 
objectives  by  repealing  a  Commission 
regulation  that  had  previously  been 
adopted.  The  elimination  of  the  40-mile 
rule  for  Phase  I  licensees  demonstrates 
the  Commission's  commitment  to 
continually  review  its  regulations  and 
eliminate  ndes  that  are  outdated. 

16.  The  Commission  received  seven 
sets  of  comments  on  its  tentative 
conclusion  to  repeal  the  40-mile  rule  for 
Phase  I  licensees.  All  the  comments 
support  the  elimination  of  the  40-mile 
nde  for  Phase  I  licensees.  Five  of  the 
comments  were  submitted  by  what  are 
mostiy  likely  small  businesses. 

17.  In  its  comments.  ComTech 
Communications.  Inc.  urges  the 
Commission  to  repeal  the  40-mile  rule. 
ComTech  argues  that  the  rule  is 
inconsistent  with  the  Commission's  45 
MHz  CMRS  spectrum  cap.  that 
regulatory  parity  requires  the 
elimination  of  the  rule  and  elimination 
of  the  rule  will  reduce  administrative 
costs  for  Phase  I  licensees. 

18.  Likewise,  Securicor  Radiocoms 
Ltd.  urges  the  Commission  to  eliminate 
the  40-mile  rule.  Securicor  argues  that 
by  eliminating  the  rule  Phase  I  220  MHz 


licensees  can  expand  the  availability 
and  the  diversity  of  their  service 
offiarings.  In  addition,  Securicor  states 
that  elimination  of  the  rule  wUl  permit 
Phase  1 220  MHz  licensees  to  realize  the 
benefits  of  economies  of  scale  and  will 
enhance  the  ability  of  220  MHz 
licensees  to  expand  and  participate  in 
Phase  n  auctions.  Securicor  also  argues 
that  the  40-mile  rule  has  outlived  its 
usefulness. 

19.  Incom  Communications 
Corporation  and  Narrowband  Network 
Systems  argue  that  the  40-mile  rule  no 
longer  serves  a  legitimate  purpose  and 
regulatory  parity  requires  the 
elimination  of  the  rule.  Roamer  One, 
Inc.  concurs  that  the  40-mile  rule  no 
longer  serves  a  valid  regulatory  purpose 
and  requests  that  the  Commission 
eliminate  the  rule  on  an  expedited  basis. 
E.F.  Johnson  Company,  Inc.  fully 
supports  the  elimination  of  the  rule. 

20.  American  Mobile 
Telecommunications  Association,  Inc 
(AMTA)  states  that  it  strongly  supports 
the  Commission's  conclusion  to 
eliminate  the  40-mile  rule.  AMTA 
argues  that  retaining  the  40-mile  rule  is 
inconsistent  with  the  Commission's 
rules  governing  other  CMRS  services 
and  is  inconsistent  with  the 
Commission's  move  toward  flexible 
regulation. 

21.  The  Commission's  decision  to 
repeal  the  40-mile  rule  for  all  Phase  I 
220  MHz  licensees,  therefore,  is 
supported  by  the  comments  it  received 
on  its  proposal. 

22.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
FRFA,  along  with  this  Fourth  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  5  U.S.C.  §  801(aKl)(A).  A 
copy  of  this  FRFA  will  also  be 
published  in  the  Federal  Register. 

Ordering  Claiues 

23.  Authority  for  issuance  of  this 
Fourth  Report  and  Order  is  contained  in 
Sections  4(i),  303(r).  309(j).  and  332  of 
the  Communications  Act  of  1934. 47 
U.S.C  §§  154(i).  303(r),  309Q).  332. 

24.  Accordingly,  if  is  ordered  that 

§  90.739  of  the  Commission's  Rules.  47 
CFR  §  90.739,  is  amended  as  set  forth 
below,  effective  October  2, 1997. 

25.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Fourth  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Coiuisel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  94  Stat  1164,  5  U.S.C.  §601  et 
seq.  (1980). 
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List  of  Subjects  in  47  CFR  Part  90 

Business  and  industry.  Radio. 
Federal  Communications  Commission. 
Wiiliam  F.  Caton,      .  « 
Acting  Secretary. 

Rule  Changes 

Part  90  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Fart  90 
continues  to  read  as  follows: 

Authority;  Sees.  4,  251-2,  303,  309, 
and  332,  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C.  154,  251-2,  303, 
309  and  332,  unless  otherwise  noted. 

2.  Section  90.739  is  revised  to  read  as 
follows: 

§  90.739    Number  of  systems  auttiortzad  In 
a  geographical  area. 

There  is  no  limit  on  the  number  of 
licenses  that  may  be  authorized  to  a 
single  licensee. 

[FR  Doc.  97-231B7  Filed  8-29-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172. 174. 175. 176  and 
177 

[Docket  No.  RSPA-97-2850  (HM-109B)] 

RIN2137-AO0e 

Hazardous  Materials:  Withdrawal  of 
Radiation  Protection  Program 
Requirement 

AQENCY:  Research  and  Special  Programs 
Administration  fRSPA),  DOT. 
Al^nON:  Direct  final  rule. 

SUMMARY:  RSPA  is  removing  Radiation 
Protection  Program  regulations  and 
related  modal  provisions  that  require 
the  development  and  maintenance  of  a 
written  radiation  protection  program  for 
persons  who  offer,  accept  for 
transpKjrtation,  or  transport  radioactive 
materials.  This  action  is  necessary  to 
address  difficulties  and  complexities 
concerning  implementation  of  and 
compliance  with  the  requirements  for  a 
radiation  protection  program,  as 
evidenced  by  comments  received  from 
the  radioactive  material  transportation 
industry  and  other  interested  parties. 
DATES:  This  final  rule  is  effective 
September  30, 1997,  unless  an  adverse 


comment  or  notice  of  intent  to  file  an 
adverse  comment  is  received  by 
September  30,  1997.  RSPA  will  publish 
in  the  Federal  Register  a  document 
confirming  the  effective  date  of  this 
direct  final  rule. 

AOORESSES:  Address  comments  to  the 
Dockets  Unit  (DHM-30),  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  Docket 
(HM-169B)  and  be  submitted  in  five 
copies.  Persons  wishing  to  receive  . 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  number.  The  Docket  Unit  is 
located  in  Room  8421  of  the  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  Public 
dockets  may  be  viewed  between  the 
hours  of  8:30  a.m.  and  5  p!m..  Monday 
through  Friday,  except  Federal  holidays. 
Comments  may  also  be  submitted  by  E- 
mail  to  "rules@rspa.dot.gov."  In  every 
case,  the  conunent  should  refer  to  the 
Docket  Number  set  forth  above. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Fred  D.  Ferate  11,  Office  of  Hazardous 
Materials  Technology,  (202)  366-4545 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553; 
RSPA,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

On  September  28,  1995.  RSPA 
published  a  final  rule  in  the  Federal 
Register  imder  Docket  No.  HM-169A 
(60  FR  50292).  The  changes  made  in 
Docket  HM-169A  were  part  of  RSPA's 
ongoing  effort  to  harmonize  the 
Hazardous  Materials  Regulations  (HMR;, 
49  CFR  171-180)  with  international 
standards  and  to  improve  radiation 
safety  for  workers  and  the  public  during 
operations  involving  the  transportation 
of  radioactive  materials. 

One  of  the  substantive  rules  in  Docket 
HM-169A  was  a  requirement  to 
establish  a  written  radiation  protection 
program  (RPP).  Tho  RPP  requirements 
are  foimd  in  subpart  I  of  49  CFR  part 
172.  The  RPP  implementation 
provisions  for  rail,  air,  vessel  and 
highway  are  found  in  §§  174.705, 
175.706, 176.703.  and  177.827, 
respectively.  The  RPP  requirement 
applies,  with  certain  exceptions,  to  each 
person  who  offers  for  transportation, 
accepts  for  transportation,  or  transports 
Class  7  (radioactive)  materials.  The 
effective  date  of  the  RPP  requirement  is 
October  1,  1997.  Following  publication 
of  the  September  28,  1995  filial  rule, 
many  comments  were  received 


concerning  technical  difficulties  in 
implementing  the  RPP  requirements. 
SubsequenUy,  on  April  IP,  1996,  RSPA 
published  in  the  Federal  Register  a 
request  for  conunents  on  the 
implementation  of  the  RPP 
requirements  (Notice  96-7;  61  FR 
17349).  In  Notice  96-7,  RSPA  stated  its 
intention  to  develop  guidance  for  the 
radioactive  material  industry  to 
facilitate  compliance  with  the  RPP 
requirements.  RSPA  received  23 
comments  in  response  to  Notice  96-7. 

Several  commenters  cited  modal 
differences  as  a  factor  which  makes 
application  of  the  RPP  regulations 
difficult.  Examples  given  include 
difficulties  in  tracking  doses  to  workers 
involved  in  shipping  radioactive 
material  by  rail  because  of  miUtiple 
transfers  from  one  company  to  another 
of  rail  cars  during  transport,  or  to  ship 
crews  because  of  ships  being  registered 
under  foreign  flags,  or  because  often 
their  operations  are  carried  out  in 
foreign  [>orts.  Several  conunenters  stated 
that  dose  to  personnel  involved  in  bulk 
or  containerized  transport  of  radioactive 
material  by  highway,  rail,  or  vessel  is 
usually  much  lower  than  for  non-bulk 
shipments. 

Additional  comments  pointed  to 
ambiguities  in  the  regulations  that  make 
honest  efforts  to  develop  RPP  plans 
uncertain  as  to  their  adequacy.  Some  of 
the  ambiguities  cited  are  that  the 
regiUations  do  not  make  clear  whether 
the  200  transport  index  (Tl)  threshold  to 
qualify  for  an  exception  is  to  be  applied 
over  an  entire  company  or  at  each  site; 
that  concepts  such  as  "approved  by  a 
Federal  or  state  agency"  and 
"occupationally  exposed  hazmat 
worker"  are  vague;  and  that  the 
requirement  to  monitor  occupationally 
exposed  hazmat  workers  appears  to  be 
too  inclusive  and  may  be  interpreted  to 
extend  even  to  those  workers  whose 
doses  would  be  expected  to  be  below 
the  limit  of  detection  of  the  dosimeters. 
Most  commenters  noted  the  practical 
impossibility  of  being  able  to  assure 
compliance  with  the  requirements  cited 
in  the  regulations  for  dose  and  dose  rate 
limits  for  members  of  the  general  public, 
and  the  uncertainty  as  to  which  persons 
are  included  in  the  category  of  "general 
public." 

Several  commenters  cited 
inconsistencies  with  other  regulations. 
For  example,  in  contrast  to  the  HMR, 
the  Nuclear  Regulatory  Commission 
(NRC)  regulations  and  Enviroiunental 
Protection  Agency  (EPA)  guidelines  do 
not  include  a  quarterly  occupational 
dose  limit,  or  a  weekly  dose  or  a  dose 
rate  limit  for  members  of  the  public;  the 
HMR  criteria  for  determining  whether 
monitoring  is  required  differ 
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apprecial)ly  fixim  those  in  the 
Intematioiial  Atomic  Energy  Agency 
(IAEA)  regulations;  the  HMR  annual 
limit  for  members  of  the  public  is 
different  from  that  of  the  NRC  and  the 
IAEA  regulations;  the  HMR 
recordkeeping  requirements  are 
different  from  the  NRC's:  and  the  HMR 
require  monitoring  of  occupationally 
exposed  hazmat  workers,  while  the  NRC 
requires  monitoring  adult  workers  with 
personal  dosimetry  only  if  thefr  annual 
dose  is  likely  to  exceed  5  mSv. 

Conunenters  stated  that  there  are  also 
internal  inconsistencies  in  the  present 
RPP  requirements.  For  example,  one 
commenter  noted  that  entities  with  an 
RPP  are  required  to  comply  with  the 
stated  limits  for  dose  to  members  of  the 
general  public,  while  entities  which 
qualify  for  an  exception  are  not 
Another  commenter  indicated  that  the 
.  monthly  limit  of  0.5  mSv  for  a  declared 
pregnant  worker  renders  irrelevant  the 
additional  stated  limit  of  5  mSv  during 
the  term  of  pregnancy. 

Commenters  also  stated  that 
implementation  of  the  RPP 
requirements  would  force  affected 
shippers  and  carriers  to  adopt  the  most 
conservative  approach,  leading  to 
unnecessarily  high  costs  and  potentially 
serious  disruption  of  the  market. 

In  addition  to  the  comments  received, 
RSPA  also  received  five  petitions,  three 
of  which  were  characterized  as  petitions 
for  reconsideration,  but  which  are 
considered  as  petitions  for  rulemaking 
because  they  were  received  after  die 
thirty  day  period  in  49  CFR  106.35,  A 
discussion  of  the  petitions  follows. 
Two  different  parts  of  Lockheed 
Martin  (Energy  Research  Corporation 
and  Energy  Systems,  Inc.),  Los  Alamos 
National  Laboratories,  and  the  Oak 
Ridge  Operations  Office  of  the 
Department  of  Energy  requested  that 
implementation  of  the  RPP  requirement 
be  postponed,  and  that  an  exception  to 
the  RPP  requirement  be  allowed  for  less- 
than-truckload  (LTL)  non-exclusive  use 
shipments  of  radioactive  material. 

The  Radiopharmaceutical  Shippers 
and  Carriers  Conference  requested 
amendments  to  various  paragraphs  of 
the  RPP  requirement.  These  included 
restricting  the  0.02  mSv/hour  (2  miem/ 
hour)  limit  to  members  of  the  public 
and  other  non-occupationally  exposed 
individuals  to  those  radioactive  material 
transportation  activities  which  occur  at 
fixed  facilities;  changing  the  threshold 
to  qualify  for  an  exception  bom  200  TI 
to  1000  TI;  and  applying  the  1000  TI 
threshold  exception  for  each  fixed 
facility.  It  was  requested,  also,  that 
regulations  be  clarified  by  specifically 
stating  that  certification  by  the 
American  Board  of  Health  Physics  is  not 


the  only  acceptable  criterion  as 
evidence  of  comp>etency  of  the  evaluator 
referred  to  in  49  CFR  172.803(d)(ii). 
Finally,  it  was  requested  that  the 
wording  "200  TI"  be  chaeged  to  "1000 
TI"  and  "worker"  changed  to 
"occupationally  expos^  hazmat 
employee"  in  49  CFR  172.805(d);  and 
that  the  effective  date  of  October  1, 1997 
be  postponed  until  appropriate 
gwdance  is  available. 

The  Nuclear  Energy  Institute 
petitioned  RSPA  to  rescind  the  public 
radiation  measurement  requirement  in 
49  CFR  172.803(b)(2). 

RSPA  agrees  that  several  of  the 
comments  discussed  above  have  merit, 
and  has  attempted  to  resolve  those 
concerns  by  formulation  of  a  guidance 
document  However,  RSPA  has  decided 
that  not  all  of  the  concerns  can  be 
resolved  through  guidance,  and  new 
rulemaking  is  required  in  order  to 
adequately  address  these  and  other 
comments.  Because  the  necessary 
rulemaking  actions  cannot  be  taken 
before  the  October  1,  1997  effective  date 
of  the  RPP  requirements,  RSPA  has 
determined  that  the  ciurent  RPP 
requirements  in  Subpart  I  of  Part  172, 
and  §§  174.705, 175.706, 176.703  and 
177.827  should  be  withdrawn.  The 
disposition  of  the  five  petitions  for 
rulemaking  will  be  decided  at  a  later 
date.  However,,  the  arguments  presented 
^have  been  considered  along  with  the 
other  comments  received. 

RSPA  notes  that  many  shippers  of 
radioactive  material,  specifically  those 
who  are  Department  of  Energy 
contractors  or  NRC  or  Agreement  State 
licensees,  are  already  subject  to  a  RPP 
requirement.  RSPA  also  continues  to 
believe  that  some  form  of  RPP 
requirement  should  be  established  in 
the  HMR,  to  provide  a  formal  and 
structured  framework  for  ensuring 
radiation  safety  during  radioactive 
material  transportation  activities. 

Until  the  September  28, 1995  final 
rule  under  Docket  HM-169A,  the  HMR 
had  not  generally  required  hazmat 
employers  involved  in  the  transport  of 
radioactive  materials  to  specffically 
consider  the  radiation  safety  of  their 
workers  and  to  take  steps  to  improve 
that  safety,  if  necessary.  Rather,  the 
HMR  have  sought  to  minimize  radiation 
hazards  to  workers  and  the  public  by 
including  requirements  on:  (1) 
Packagings  designed  and  tested  to 
contain  radioactive  materials  under 
normal  conditions  of  transportation  and 
under  accident  conditions;  (2)  hazard 
communication  requirements,  such  as 
shipping  paper  information,  labels,  and 
markings;  (3)  limitations  on  permissible 
rates  of  external  radiation  and  package 
contamination;  and  (4)  segregation  and 


separation  of  packages  from  passengers 
and  hazmat  employees.  This  system  has 
worked  well,  but  it  can  be  improved. 

Accordingly,  RSPA  will  continue  to 
review  criteria,  such  as  those  adopted 
by  the  IAEA  Safety  Series  Standards 
Series  No.  ST-1,  that  could  form  the 
basis  of  a  revised  RPP  requirement. 
RSPA  may  propose  in  a  future 
rulemaking  the  establishment  of  a 
revised  RPP  requirement,  to  provide 
siich  a  formal  and  structured 
fiamework. 

This  direct  final  rule  is  issued  imder 
the  procedures  set  forth  in  49  CFR 
106.39.  Because  this  direct  final  rule 
removes  regulatory  requirements  that 
otherwise  would  be  effective  on  October 
1, 1997,  this  direct  final  rule  is  effective 
September  30,  1997,  without  the 
customary  30-day  delay  following 
publication  and  unless  RSPA  receives 
an  adverse  comment  by  September  30, 
1997.  Interested  parties  should  refer  to* 
§  106.39(c}  for  a  discussion  of  What 
constitutes  an  adverse  comment 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  nde  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034,  February  26, 1979).  This  rule 
provides  relief  to  persons  who  offer  for 
transportation,  accept  for  transportation, 
or  transport  Class  7  (radioactive) 
materials  by  eliminating  the  nee>d  to 
develop  and  maintain  a  radiation 
protection  program. 

RSPA  did  not  prepare  a  regidatory 
evaluation  that  specifically  addressed 
the  issue  of  withdrawing  requirements 
for  a  radiation  protection  program. 
However,  the  regiilatory  evaluation 
proposed  in  support  of  the  final  rule 
issued  under  Docket  HM-169A  (60  FR 
50292;  September  28, 1995)  estimated 
annual  costs  attributed  to  radiation 
protection  program  requirements  in  the 
amount  of  $6.6  million.  RSPA  did  not 
have  sufficient  data  to  quantify 
estimated  benefits  derived  from  the  " 
radiation  protection  program 
requirements. 

Comments  submitted  in  response  to 
RSPA's  effort  to  develop  regulatory 
guidance  for  development, 
implementation,  and  maintenance  of  an 
effective  radiation  protection  program 
conforming  to  requirements  in«19  CFR 
part  172,  subpart  I,  lead  RSPA  to 
conclude  that  it  cannot  provide 
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appropriate  guidance,  based  on  the  final 
rule  published  under  Docket  No.  HM- 
169A.  that  meets  the  needs  for  safety  in 
transportation  through  procedures  that 
are  consistent  with  other  Federal 
regulations  and  at  costs  that  are  not 
unnecessarily  high.  That  being  the  case, 
RSPA  cannot,  at  this  time,  justify  the 
need  for  persons  who  offer  for 
transportation,  accept  for  transportation, 
or  transport  radioactive  materials  to 
develop,  implement,  and  maintain  a 
written  radiation  protection  plan. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  material  transportation  law, 
(49  U.S.C  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  mwrUng,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  dociunents  pertaining  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  doctunents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  and 

(v)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  a  container  which  is 
represented,  marked,  certified  or  sold  as 
qualified  for  use  in  the  transportation  of 
hazardous  material. 

This  final  rule  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment 

C.  Regulatory  Flexibility  Ad 

The  Risgulatory  Flexibility  Act  (Act), 
as  amended,  5  U.S.C.  601-612.  directs 
agencies  to  consider  the  potential 
impact  of  regulations  on  small  business 
and  other  small  entities.  In  the 
regulatory  evaluation  originally 
prepared  to  consider  requirements  for  a 
radiation  protection  program.  RSPA 
estimated  a  total  of  497  carriers 
(primarily  motor  carriers)  would  be 
subject  to  those  requirements.  All  but  a 
certain  few  of  those  carriers  are  thought 
to  meet  criteria  of  the  Small  Business 
Administration  as  "small  business," 
e.g..  motor  freight  carriers  with  annual 
revenue  of  less  than  $18.5  million.  The 
effect  of  withdrawing  requirements  for  a 


radiation  protection  program  is  to  allow 
those  carriers  to  continue  to  transport 
radioactive  materials  without  having  to 
develop  and  implement  a  written  plan 
that  goes  beyond  what  is  now  required 
of  many  of  those  carriers  through 
RSPA's  exemption  program,  or  that  of 
other  Federal  departments  and  agencies. 

Based  upon  the  above,  I  certify  that 
this  final  mle  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

E.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
information  collection  burdens. 
Information  collection  requirements 
addressing  radioactive  materials 
requirements  are  currentiy  approved 
under  OMB  approval  number  2137- 
0510.  This  approval  expires  January  31. 
1998.  RSPA  plans  to  submit  a  revised 
information  collection  to  OMB  for 
renewal  prior  to  the  expiration  date. 
Under  the  Paperwork  Reduction  Act  of 
1995.  no  person  is  required  to  respond 
to  an  information  collection  unless  it 
displays  a  valid  OMB  control  number. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  niunber  contained  in  the 
heading  of  this  document  can  be  used 
to  aross-reference  this  action  with  the 
Unified  Agenda. 

ListofSabfBcti 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste,  Labeling,  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials,  Railroad  safety. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  176  , 

Hazardous  materials  transportation. 
Maritime  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  parts  172, 174, 175. 176,  and  177 
are  amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPEaAL  PROVISK>NS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  pert  172 
continues  to  read  as  follows: 

Antfaortty:  49  U.S.C  5101-5127. 49  CFR 
1.53. 

Subpart  I— [RMnowd] 

2.  In  part  172.  subpart  I  is  removed. 
PART  174— CARRIAGE  BY  RAIL 

3.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

A^fhadtp  *9  U.S.C  5101-S127, 49  CFR 
'  1.53.  f 

1174.706    [Removed] 

4.  Section  174.705  is  removed. 

PART  17&-CARRIAGE  BY  AIRCRAFT 

5.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  5101-5127. 49  CFR 
1.53. 

f  175.706    [RemaweCQ 

6.  Section  175.706  is  removed. 

PART  176— CARRIAGE  BY  VESSEL 

7.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

49  U.S.C  5101-5127, 49  CFR 


1.53. 

f  176.703    IRMtMwed] 

8.  Section  176.703  is  removed. 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

9.  The  authority  dtatfon  for  part  177 
continues  to  read  as  follows: 

Antkoftty:  49  U.S.C  5101-5127. 49  CFR 
1.53. 

f  177.827    [Removed] 

10.  Section  177.827  is  removed. 
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Issued  in  Washington,  DC,  on  August  22, 
1997,  under  authority  delisted  in  49  CFR 
Paitl. 

Kellay  S.  Coyner. 

Acting  Administrator. 

(FR  Doc.  97-23083  Filed  8-29-97;  8AS  am] 

BUJNO  CODE  4S1»-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1002  and  1106 
[STB  Ex  Parte  No.  560) 

Ar1>ltration  of  Certain  Disputes  Subject 
to  the  Statutory  Jurisdiction  of  the 
Surface  Transportation  Board 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rules. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  adopts  rules  providing  a 
means  for  the  binding,  voluntary 
arbitration  of  certain  disputes  subject  to 
the  statutory  jurisdiction  of  the  Board. 
EFFECTIVE  DATE:  October  2, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Ellen  Hanson,  (202)  565-1558.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  The 
Railroad-Shipper  Transportation 
Advisory  Council  (RSTAC) 
recommended  that  the  Board  adopt 
rules  providing  for  informal  dispute 
resolution  through  arbitration.  In  a 
notice  of  proposed  rulemaking 
published  March  26, 1997  (62  FR 
14385).  we  proposed  rules  along  the 
lines  of  those  recommended  by  the 
RSTAC.  We  have  received  comments  on 
the  proposed  rules  from  various 
shipper,  carrier,  and  other  interests, 
offering  suggestions  to  enhance,  modify, 
or  clarify  the  proposed  rules.  We  have 
incorporated  many,  but  not  all.  of  their 
suggestions. 

This  arbitration  is  designed  for  the 
resolution  of  specific  disputes  between 
specific  parties  involving  the  payment 
of  money  or  involving  rates  or  practices 
related  to  rail  transportation  or  service 
that  is  subject  to  the  statutory 
jimsdiction  of  the  Board.  We  believe 
that  this  arbitration  alternative  will  save 
costs  and  reduce  litigation  biudens  on 
parties  to  disputes  that  might  otherwise 
have  to  be  brought  to  the  Board  for 
formal  resolution.  It  will  enable  the 
parties  to  resolve  those  disputes 
themselves  informally,  with  only 
limited  Board  involvement. 

Additional  information  is  contained 
in  the  Board's  decision  served  on 
September  2, 1997.  To  purchase  a  copy 
of  the  decision,  write  to,  call,  or  pick  up 
in  person  from  DC  New  &  Data,  Inc.. 


Room  210. 1925  K  St.  NW.,  Washington 
DC  20423,  phone  (202)  289-4357. 

List  of  Subjects 

49  CFR  Part  1002 

Administrative  practice  and 
proceduje,  User  fees. 

49  CFR  Part  1008 

Administrative  practice  and 
procedure.  Railroads. 

Decided:  August  25, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vemon  A.  WilliaoH, 
SecTBtazy. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  49 
U.S.C.  721(a),  tide  49.  chapter  X,  of  die 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

AaUiority:  5  U.S.C  552(a)(4)(A)  and  553; 
31  U.S.C.  9701;  and  49  U.S.C.  721(a). 

2.  Section  1002.2  is  amended  by 
adding  a  new  paragraph  (fK87)  to  read 
as  follows: 


11002.2    Filing 


(87)  Aifoitration  of  Certain  Disputes  Subject 
to  the  Statutory  )urisdiction  of  the  Surfiu^e 
Transportation  Board  under  49  CFR  part 
1108: 

(i)  Complaint $75 

(ii)  Answer  (per  defendant).  Unless 
Declining  to  Submit  to  Any  Arbi- 
tration    $75 

(iii)  Third  Party  Complaint  $75 

(iv)  Tliird  Party  Answer  (per  de- 
fendant).   Unless    Decliidng    to 

Submit  to  Any  Arbitration $75 

(v)  Appeals  of  Arbitration  Deci- 
sions or  Petitions  to  Modify  or 
Vacate  an  Arbitration  Award  $150 


3.  A  new  part  1108  is  added  to  read 
as  follows: 

PART  IIOe-ARBITRATION  OF 
CERTAIN  DISPUTES  SUBJECT  TO  THE 
STATUTORY  JURISDICTION  OF  THE 
SURFACE  TRANSPORTATION  BOARD 

1108.1  Definitions. 

1 1 08. 2  Statement  of  piupose ,  organization, 
and  jurisdiction. 

1108.3  Matters  subject  to  arbitration. 

1108.4  Relief. 

1108.5  Fees  and  costs. 

1108.6  Arbitrators. 

1108.7  Arbitration  coomiencement 
procedures. 


1108.8  Arbitration  procedures. 

1108.9  Decisions. 

1108.10  Precedent 

1108.11  Enforcement  and  appeals. 

1108.12  Additional  matters. 
Auttiority:  49  U.S.C.  721(a). 

11106.1    Definitions. 

(a)  Arbitrator  means  an  arbitrator 
appointed  piusuant  to  these  provisions. 

(b)  ICC  means  the  Interstate 
Commerce  Conunission. 

(c)  Interstate  Commerce  Act  means 
the  Interstate  Commerce  Act  as 
amended  from  time  to  time,  including 
the  amendments  made  by  the  ICC 
Termination  Act  of  1995. 

(d)  ASTAC  means  the  Rail-Shipper 
Transportation  Advisory  Council 
established  pursuant  to  49  U.S.C.  726. 

(e)  STB  means  the  Surface 
Transportation  Board. 

(f)  Statutory  jurisdiction  means  the 
jurisdiction  conferred  on  the  STB  by  the 
Interstate  Commerce  Act,  including 
jurisdiction  over  rail  transportation  or 
services  that  have  been  exempted  from 
regulation. 

f  1108.2    Statement  of  purpose, 
organization,  and  jurisdiction. 

(a)  These  provisions  are  intended  to 
provide  a  means  for  the  binding, 
voluntary  arbitration  of  certain  disputes 
subject  to  the  statutory  jurisdiction  of 
the  STB,  either  between  two  or  more 
railroads  subject  to  the  jurisdiction  of 
the  STB  or  between  any  such  railroad 
and  any  other  person. 

(b)  Tnese  procedures  shall  not  be 
available  to  obtain  the  grant,  deiual,  stay 
or  revocation  of  any  license, 
authorization  (e.g.,  construction, 
abandonment,  purchase,  trackage  rights, 
merger,  pooling)  or  exemption,  or  to 
prescribe  for  the  future  any  conduct, 
rules,  or  results  of  general,  industry- 
wide applicability.  Nor  are  they 
available  for  arbitration  that  is 
conducted  piusuant  to  labor  protective 
conditions.  These  procedures  are 
intended  for  the  resolution  of  specific 
disputes  between  specific  parties 
involving  the  payment  of  money  or 
involving  rates  or  practices  related  to 
rail  transportation  or  service  subject  to 
the  statutory  jurisdiction  of  the  STB. 

(c)  The  alternative  means  of  dispute 
resolution  provided  for  herein  are 
established  pursuant  to  the  authority  of 
the  STB  to  take  such  actions  as  are 
necessary  and  appropriate  to  fulfill  its 
jurisdictional  mandate  and  not  pursuant 
to  the  Administrative  Dispute 
Resolution  Act,  5  U.S.C.  571.  et  seq. 

(d)  On  January  1,  1996,  the  STB 
replaced  the  ICC.  For  purposes  of  these 
procedures,  it  is  immaterial  whether  an 
exemption  frt>m  regulation  was  granted 
by  the  ICC  or  the  STB. 
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fllOftJ    IMlws tubfect to arbilrallon. 

(a)  Any  controveny  between  two  or 
more  parties,  subject  to  resolution  by 
the  STB,  and  subject  to  the  limitations 
in  §  1108.2  hereof,  may  be  processed 
pursuant  to  the  provisions  of  this  Part 
1108,  if  all  necessary  partiee  voluntarily 
subject  themselves  to  arbitration  under 
these  provisions  after  notice  as  provided 
herein. 

(b)  Arbitration  under  these  provisions 
is  limited  to  matters  over  which  the  STB 
has  statutory  jurisdiction  and  may 
include  disputes  arising  in  connection 
with  jurisdictional  transportation, 
including  service  being  conducted 
pursuant  to  an  exemption.  An  Arbitrator 
should  decline  to  accept,  or  to  render  a 
decision  regarding,  any  dispute  that 
exceeds  the  STB's  statutory  jurisdiction. 
Such  Arbitrator  may  resolve  any  dispute 
properly  before  him/her  in  the  manner 
and  to  the  extent  provided  herein,  but 
only  to  the  extent  of  and  within  the 
limits  of  the  STB's  statutory 
jiuisdiction.  In  so  resolving  any  such 
dispute,  the  Arbitrator  will  not  be 
bound  by  any  procedural  rules  or 
regulations  adopted  by  the  STB  for  the 
resolution  of  similar  disputes,  except  as 
specifically  provided  in  this  part  1108; 
provided,  however,  that  the  Arbitrator 
will  be  guided  by  the  Interstate 
Commerce  Act  and  by  STB  and  IOC 
precedent. 

f110&4.    RelM. 

(a)  Subject  to  specification  in  the 
complaint,  as  provided  in  §  1108.7 
herein,  an  Arbitrator  may  grant  the 
following  types  of  relief: 

(1)  Monetary  damages,  to  the  extent 
available  under  the  Interstate  Commerce 
Act.  with  interest  at  a  reasonable  rate  to 
be  specified  by  the  Arbitrator. 

(2  J  Specific  performance  of  statutory 
obligations  (including  the  prescription 
of  reasonable  rates),  but  for  a  period  not 
to  exceed  3  years  from  the  effective  date 
of  the  Arbitrator's  award. 

(b)  A  party  may  petition  an  Arbitrator 
to  modify  or  vacate  an  arbitral  award  in 
efiiact  that  directs  future  specific 
performance,  based  on  materially 
changed  cLrcimistances  or  the  criteria 
for  vacation  of  an  award  contained  in  9 
U.S.C.  10. 

(1)  A  petition  to  modify  or  vacate  an 
award  in  effect  should  be  filed  with  the 
STB.  The  petition  will  be  assigned  to 
the  Arbitrator  that  rendered  the  award 
unless  that  Arbitrator  is  unavailable,  in 
which  event  the  matter  will  be  assigned 
to  another  Arbitrator. 

(2)  Any  such  award  shall  continue  in 
effiect  pending  disposition  of  the  request 
to  modify  or  vacate.  Any  such  request 
shall  be  handled  as  expeditiously  as 
practicable  with  due  regard  to  providing 


opportiinity  for  the  {»esentation  of 
the  parties'  views. 


an 


S  1108.5 

(a)  Fees  will  be  utilized  to  defray  the 
costs  of  the  STB  in  administering  this 
alternate  dispute  resolution  program  in 
accordance  with  31  U.S.C.  9701.  The 
fees  for  filing  a  complaint,  answer,  third 
party  complaint,  third  party  answer, 
appeals  of  arbitration  decisions,  and 
petitions  to  modify  or  vacate  an 
arbitration  award  will  be  as  set  forth  in 
49  CFR  1002.2(f)(87).  All  fees  are  non- 
refundable except  as  specifically 
provided  and  are  due  with  the  paying 
party's  first  filing  in  any  proceeding. 

(b)  The  parties  may  agree  among 
themselves  who  will  bear  the  expenses 
of  arbitration,  including  compensation 
of  the  arbitrator.  Absent  an  agreement, 
each  party  will  bear  its  own  expenses, 
including,  without  limitation,  fees  of 
experts  or  counsel.  Absent  an 
agreement,  the  fees  of  the  Arbitrator  will 
be  paid  by  the  party  or  parties  losing  an 
arbitration  entirely.  If  no  party  loses  an 
arbitration  entirely  (as  determined  by 
the  Arbitrator),  the  parties  shall  share 
equally  (or  pro  rata  if  more  than  two 
parties)  the  fees  and  expenses,  if  any.  of 
the  Arbitrator,  absent  an  agreement 
otherwise. 

§1106.6    Ai  bill  ■tore. 

(a)  Arbitration  shall  be  conducted  by 
an  arbitrator  (or  panel  of  arbitrators) 
selected,  as  provided  herein,  from  a 
roster  of  persons  (other  than  active 
govenmient  officials)  experienced  in  rail 
transportation  or  economic  issues 
similar  to  those  capable  of  arising  before 
the  STB.  The  initial  roster  of  arbitrators 
shall  be  established  by  the  RSTAC  in 
consultation  with  the  Chairman  of  the 
STB.  and  shall  contain  not  fewer  than 
21  names.  The  roster  shall  thereafter  be 
maintained  by  the  Chairman  of  the  STB, 
who  may  augment  the  roster  at  any  time 
to  include  other  eligible  arbitrators  and 
may  remove  from  the  roster  any 
arbitrators  who  are  no  longer  available. 
The  initial  roster  shall  be  published; 
thereafter  the  roster  shall  be  available  to 
the  public,  upon  request,  at  all  times. 
For  each  arbitrator  on  the  roster,  the 
roster  shall  disclose  the  level  of  the  fee 
(or  fee  range)  charged  by  that  arbitrator. 

(b)  The  parties  to  a  dispute  may  select 
an  arbitrator  (or  panel  of  arbitrators)  and 
submit  the  name(s)  (and,  if  not  already 
on  the  roster  of  arbitrators,  the 
qualifications)  of  the  agreed-upon 
person(s)  in  writing  to  the  Chairman  of 
the  STB.  Any  per8on(s)  so  designated 
who  is  not  already  on  the  roster,  if 
found  to  be  qualified,  will  be  added  to 
the  roster  and  may  be  used  as  the 
arbitrator(8)  for  that  dispute. 


(c)  If  the  parties  caimot  agree  upon  an 
arbitrator  (or  panel  of  arbitrators),  then 
each  party  shall,  using  the  roster  of 
arbitratore.  strike  through  the  names  of 
any  arbitrators  to  whom  they  object, 
nimiber  the  remaining  arbitrators  on  the 
list  in  order  of  preference,  and  submit 
its  marked  roster  to  the  Chairman  of  the 
STB.  The  Chairman  will  then  designate 
the  arbitrator  (or  panel  of  arbitrators,  if 
mutually  preferred  by  the  parties)  in 
order  of  the  highest  combined  ranking 
of  all  of  the  parties  to  the  arbitration. 

(d)  The  process  of  selecting  an 
Arbitrator  pursuant  to  this  section  shall 
be  conducted  confidentially  following 
the  completion  of  the  Arbitration 
Commencement  Procedures  set  fortA  in 
§1108.7  hereof. 

(e)  If,  at  any  time  during  the 
arbitration  process,  a  selected  Arbitrator 
becomes  incapacitated,  unwilling  or 
unable  to  fulfill  hisAier  duties,  or  if  both 
parties  agree  that  the  arbitrator  should 
be  replaced,  a  replacement  Arbitrator 
will  be  prompUy  selected  under  the 
process  set  forth  in  paragraphs  (b)  and 
(c)  of  this  section. 

§1106.7    Art>Hratteo  cemmeocinent 

(a)  Each  demand  for  arbitration  shall 
be  commenced  Mrith  a  written 
complaint.  Because  arbitration  under 
these  procedures  is  both  voltmtary  and 
binding,  the  complaint  must  set  forth  in 
detail:  the  nature  of  the  dispute;  the 
statutory  basis  of  STB  jurisdiction;  a 
clear,  separate  statement  of  each  issue  as 
to  which  arbitration  is  sought;  and  the 
specific  relief  sought.  Each  complaint 
shall  contain  a  sworn,  notarized 
verification,  by  a  responsible  official  of 
the  complaining  party,  that  the  factual 
allegations  contained  in  the  complaint 
are  true  and  accurate.  Each  complaint 
must  contain  a  statement  that  the 
complainant  is  willing  to  arbitrate 
purauant  to  these  arbitration  rules  and 
be  bound  by  the  result  thereof  in 
accordance  with  those  rules,  and  must 
contain  a  demand  that  the  defendants 
likewise  agree  to  arbitrate  and  be  so 
bound. 

(b)  The  complaining  party  shall  serve, 
by  overnight  mail  or  hand  delivery,  a 
signed  and  dated  original  of  the 
complaint  on  each  defendant  (on  a 
responsible  official  at  his  or  her  usual 
place  of  business),  and  an  original  and 
two  copies  on  the  STB,  accompanied  by 
the  filing  fee  prescribed  under 

§  1108.5(a)  and  set  forth  in  49  CFR 
1002.2(f)(87).  Each  complaint  served  on 
a  defendant  shall  be  accompanied  by  a 
copy  of  this  part  1108. 

(c)  Any  defendant  willing  to  enter 
into  arbitration  under  these  rules  must, 
within  30  days  of  the  date  of  a 
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complaint,  answer  the  complaint  in 
writing.  The  answer  must  contain  a 
statement  that  the  defendant  is  willing 
to  arbitrate  each  arbitration  issue  set 
forth  in  the  complaint  or  specify  which 
such  issues  the  defendant  is  willing  to 
arbitrate.  If  the  answer  contains  an 
agreement  to  arbitrate  some  but  not  all 
of  the  arbitration  issues  in  the 
complaint,  the  complainant  will  have  10 
days  from  the  date  of  the  answer  to 
advise  the  defendant  and  the  STB  in 
writing  whether  the  complainant  is 
willing  to  arbitrate  on  that  basis.  Upon 
the  agreement  of  the  parties  to  arbitrate, 
these  rules  will  be  deemed  incorporated 
by  reference  into  the  arbitration 
agreement. 

(d)  The  answer  of  a  party  willing  to 
arbitrate  shall  also  contain  that  party's 
specific  admissions  or  denials  of  each 
factual  allegation  contained  in  the 
complaint,  affirmative  defenses,  and  any 
counterclaims  or  set-of&  which  the 
defendant  wishes  to  assert  against  the 
complainant.  The  right  of  a  defendant  to 
advance  any  counterclaims  or  set-ofEt, 
and  the  capacity  of  an  Arbitrator  to 
entertain  and  render  an  award  with 
respect  thereto,  is  subject  to  the  same 
jurisdictional  limits  as  govern  the 
complaint. 

(e)  A  defendant's  answer  must  be 
served  on  the  complainant,  other 
parties,  and  the  S'TB  in  the  same  manner 
as  the  complaint. 

(f)  A  defendant  willing  to  enter  into 
arbitration  under  these  procedures  only 
if  it  is  able  to  obtain  cross-relief  against 
another  defendant  or  a  non-party  may 
serve  an  answer  containing  an 
agreement  to  arbitrate  that  is 
conditioned  upon  the  willingness  of  any 
such  third  party  to  enter  into  arbitration 
as  a  third  party  defendant. 
Simultaneously  with  the  service  of  any 
such  conditional  answer,  the  defendant 
making  such  answer  shall  serve  a 
complaint  and  demand  for  arbitration 
on  the  party  whose  presence  that 
defendant  deems  to  be  essential,  such 
complaint  and  demand  to  be  drawn  and 
served  in  the  stune  manner  as  provided 
in  paragraphs  (a)  and  (b)  of  this  section. 
A  defendant  receiving  such  a  complaint 
and  demand  for  arbitration  and  that  is 
walling  to  so  arbitrate  shall  respond  in 
the  same  manner  as  provided  in 
paragraphs  (c),  (d).  and  (e)  of  this 
section. 

(g)  Upon  receipt  of  a  complaint  and 
demand  for  arbitration  served  by  a 
complainant  on  a  defendant,  or  by  a 
defendant  on  a  third-party  defendant, 
the  STB  prompdy  will  notify  the  parties 
serving  and  receiving  such  documents 
of  any  patent  deficiencies,  jurisdictional 
or  otherwise,  which  the  ST^  deems  fatal 
to  the  processing  of  the  complaint,  and 


will  suspend  the  timetable  for 
processing  the  arbitration  until  further 
notice.  If  the  complainant  is  unwilling 
or  unable  to  remedy  such  deficiencies  to 
the  satisfaction  of  the  STB  within  such 
time  as  thelSTB  may  specify,  the 
complaint  shall  be  deemed  to  be 
withdrawn  without  prejudice.  Upon 
satisfaction  that  two  or  more  parties 
have  unconditionally  agreed  to  arbitrate 
imder  these  procedm^s,  the  STB  will  so 
notify  the  parties  and  commence 
procedures  for  the  selection  of  an 
Arbitrator. 

(h)  An  agreement  to  arbitrate  pursuant 
to  these  rules  will  be  deemed  a  contract 
to  arbitrate,  subject  to  limited  review  by 
the  STB  purauant  to  §  1108.11(c),  for  the 
purpose  of  subjecting  the  arbitration 
award  to  the  provisions  of  9  U.S.C.  9 
(court  enforcement  of  an  arbitration 
award),  and  9  U.S.C.  10  (vacation  of  an 
arbitration  award  by  a  court  on  certain 
limited  grounds). 

§1106.8    Artiitration  prooeduret. 

(a)  The  Arbitrator  will  establish  rules, 
including  timetables,  for  each 
arbitration  proceeding. 

(1)  The  evidentiary  process  will  be 
completed  within  90  days  from  the  start 
date  established  by  the  arbitrator,  and 
the  arbitrator's  decision  will  be  issued 
within  30  days  from  the  close  of  the 
record.  The  parties  may  agree  to  vary 
these  timetables,  however,  subject  to  the 
approval  of  the  arbitrator.  Matten 
handled  through  arbitration  under  these 
rules  are  exempted  from  any  applicable 
statutory  time  limits,  puratiant  to  49 
U.S.C.  10502. 

(2)  Discovery  will  be  available  only 
upon  the  agreement  of  the  parties. 

(b)  Evidence  will  be  submitted  under 
oath.  Evidence  may  be  submitted  in 
writing  or  orally,  at  the  direction  of  the 
Arbitrator.  Hearings  for  the  purpose  of 
cross-examining  witnesses  will  be 
permitted  at  the  sound  discretion  of  the 
Arbitrator.  The  Arbitrator,  at  his/her 
discretion,  may  require  additional 
evidence. 

(c)  Subject  to  alteration  by  the 
Arbitrator  or  by  agreement  of  the  parties 
in  individual  proceedings,  as  a  general 
rule,  where  evidence  is  submitted  in 
written  form,  the  complaining  party  will 
proceed  first,  and  the  defendant  wUl 
proceed  next.  The  complainant  will 
then  be  given  an  opportunity  to  submit 
a  reply.  At  the  discretion  of  the 
Arbitrator,  argument  may  be  submitted 
with  each  evidentiary  filing  or  in  the 
form  of  a  brief  after  the  submission  of 
all  evidence.  Page  limits  will  be  set  by 
each  Arbitrator  for  all  written 
submissions  of  other  than  an 
evidentiary  nature. 


(d)  Any  written  document,  such  as  a 
common  carrier  rate  schedule,  upon 
which  a  party  relies  should  be 
submitted  as  part  of  that  party's  proof, 
in  whole  or  in  relevant  part  The 
Arbitrator  will  not  be  bound  by  formal 
rules  of  evidence,  but  will  avoid  basing 
a  decision  entirely  or  largely  on 
unreliable  proof. 

(e)  Where  proof  submitted  to  an 
Arbitrator  addresses  railroad  costs,  such 
proof  should  be  prepared  in  accordance 
with  the  standards  employed  by  the 
STB  in  ascertaining  the  costs  at  issue. 
Discovery  should  be  sufficient  to  enable 
parties  to  meet  these  standards. 

(f)  Where  the  Arbitrator  is  advised 
that  any  party  to  an  arbitration 
proceeding  wishes  to  keep  matters 
relating  to  the  arbitration  confidential, 
the  Arbitrator  shall  take  such  measures 
as  are  reasonably  necessary  to  ensure 
that  such  matters  are  treated 
confidentially  by  the  parties  or  their 
representatives  and  are  not  disclosed  by 
the  Arbitrator  to  non-authorized 
persons.  *If  the  Arbitrator  regards  any 
confidential  submission  as  being 
essential  to  his/her  written  decision, 
such  information  may  be  considered  in 
the  decision,  but  the  Arbitrator  will 
make  every  effort  to  omit  confidential 
information  from  his/her  written 
decision. 

(a)  Decisions  of  the  Arbitrator  shall  be 
in  writing  and  shall  contain  findings  of 
&ct  and  conclusions.  All  such  detdsions 
shall  be  served  by  the  Arbitrator  by 
hand  delivery  or  overnight  mail  on  the 
parties.  At  the  same  time,  the  arbitrator 
shall  notify  the  STB,  in  writing,  that  a 
decision  has  been  rendered. 

(b)  By  agreeing  to  arbitrate  pursuant  to 
these  pnx^ures,  each  party  agrees  that 
the  decision  and  award  of  the  Arbitrator 
shall  be  binding  and  judicially 
enforceable  in  law  and  equify  in  any 
coiut  of  appropriate  jurisdiction,  subject 
to  a  limited  right  of  appeal  to  the  STB 

as  provided  below. 


§1106.10 

Decisions  rendered  by  arbitrators 
pursuant  to  these  procedures  shall  have 
no  precedential  value. 


§1106.11    Enforownwit  and  I 

(a)  An  arbitration  decision  rendered 
purauant  to  these  procedures  may  be 
appealed  to  the  STB  within  20  days  of 
service  of  such  decision.  Any  such 
appeal  shall  be  served  by  hand  delivery 
or  overnight  mail  on  the  parties  and  on 
the  STB,  together  with  a  copy  of  the 
arbitration  decision.  Replies  to  such 
appeals  may  be  filed  within  20  days  of 
the  filing  of  the  appeal  with  the.BoanL 
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An  appeal  or  a  reply  under  this 
paragraph  shall  not  exceed  20  pages  in 
length.  The  parties  shall  furnish  to  the 
STB  an  original  and  10  copies  of 
appeals  and  replies  filed  pursuant  to 
this  section.  The  filing  fee  for  an  appeal 
win  be  as  set  forth  in  49  C311 
1002.2(f)(87). 

(b)  The  filing  of  an  appeal,  as  allowed 
in  paragraph  (a)  of  this  §  1108.11, 
automatically  will  stay  an  arbitration 
decision  pending  disposition  of  the 
appeal,  llie  STB  will  decide  any  such 
appeal  within  50  days  after  the  appeal 
is  filed.  Such  decision  by  the  STB  shaU 


be  served  in  accordance  with  normal 
STB  service  procedures. 

(c)  The  STB  will  review,  and  may 
vacate  or  amend,  an  arbitration  award, 
in  whole  or  in  part,  only  on  the  grounds 
that  such  award 

(1)  exceeds  the  STB's  statutory 
jurisdiction;  or 

(2)  does  not  take  its  essence  from  the 
Interstate  Commerce  Act 

(d)  E£EBctive  arbitration  decisions 
rendered  pursuant  to  these  procedures, 
whether  or  not  appealed  to  the  STB, 
may  only  be  enforced  in  accordance 
with  9  U.S.C  9  and  vacated  by  a  court 
in  accordance  with  9  U.S.C  10.  except 


that  an  STB  decision  vacating  an 
arbitration  award  is  reviewable  under 
the  Hobbs  Act.  28  U.S.C.  2321,  2342. 

f110&12    Additional  matters. 

Where  an  arbitration  demand  is  filed 
by  one  or  more  complainants  against 
one  or  more  defendants,  the 
complainants  as  a  group  and  the 
defendants  as  a  group  shall  be  entided 
to  exercise  those  rights,  with  respect  to 
the  selection  of  arbitrators,  as  are 
conferred  on  individual  arbitration 
parties. 

(FR  Doc.  97-23056  Filed  »-2»-97;  8:45  am] 
■UJNQ  coca  4sis-oa-p 


V 


Proposed  Rules 


46221 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN3206-^U01 

Prevailing  Rata  Syatama;  Survay  Ordar 
Month  Clwnga  for  Jaffaraon,  Naw 
YorK  Nonappropriated  Fund  Wage 
Area 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Proposed  rule. 


;  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
to  change  the  survey  order  month 
begiiming  vkrith  the  next  fidl-scale 
survey  for  the  JefCBrson,  NY, 
nonappropriated  fund  CNAF)  Federal 
Wage  System  wage  area  from  March  to 
April.  This  change  is  expected  to 
improve  the  survey  data  yield  and  to 
allow  the  Department  of  Defense  to 
better  balance  its  survey  workload. 
DATES:  Comments  must  be  received  by 
October  2, 1997.  The  survey  order 
month  change  from  March  to  April  for 
the  Jefierson  NAF  wage  area  would 
begLi  with  the  fiscal  year  1998  full-scale 
survey. 

AODflESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation  Policy, 
Human  Resources  Systems  Service. 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington, 
DC  20415,  or  FAX:  (202)  606-4264. 
fOR  RMTHER  MFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
8U(>Pt^MENTARY  MFORMATKM:  The 
Department  of  Defense,  the  lead  agency 
for  the  Je£fisrson  NAF  wage  area, 
requested  that  beginning  with  the  1998 
full-scale  survey,  the  survey  order 
month  be  changed  from  Much  to  ApriL 
The  1996  full-scale  siuvey  was  the 
initial  survey  in  the  Jefferson  wage  area 
and  satisfied  minimnin  survey  adequacy 
requirements.  This  pipposed  change  in 
survey  order  month  would  avoid  the 
inclement  March  weather  in  the 
Jefiisrson  NAF  wage  area  and  thereby  is 
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expected  to  improve  wage  survey 
participation  and  data  yield.  In 
addition,  the  new  survey  month  would 
fdlow  the  Department  of  Defense  to 
better  balance  its  survey  workload  by 
moving  the  Jefferson  survey  from  a 
heavy  workload  month  to  a  light 
workload  month.  The  April  survey 
order  month  would  delay  the  Jefferson 
wage  schedule  effective  date  by  only  1 
month. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this 
recommendation  and  by  consensus 
recommended  approval. 

Kegnlatoiy  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  wotdd  afiiact  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFK  Part  532 

Administrative  practice  and 
procediue.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements,  Wages. 

OfiBce  of  Personnel  Management 

JaMiB.Kieg. 

LXnctor. 

Accordingly.  OI^  proposes  to  amend 
5  CFR  Part  532  as  follows: 

PART  532— PREVAILING  SYSTEMS 

1.  Tlie  authority  citation  for  part  532 
continues  to  read  as  follo%ys: 

Aotliority.  5  U.S.C  5343,  5346;  $  532.707 
also  issued  under  5  U.S.C.  552. 

^ipendix  B  to  Subpart  B  of  532 — 
[Amended]  ^^ 

2.  Appendix  B  to  subpart  B  is 
amended  for  Jeffierson,  New  York,  by 
revising  the  beginning  month  of  survey 
listing  from  March  to  April. 

[FR  Doc.  97-23221  Filed  8-29-97;  8:45  am] 

aaUNO  CODE  «tt6-0t-M 


DEPARTMENT  OF  TRANSPORTATIOH 

radaral  Aviation  Achnlniatration 

14  CFR  Part  39 

[Docket  No.  97  NM  OS  API 

RIN2120-AA64 

Alrworthlnaaa  DIractlvaa;  Booing 
Modal  777-200  Sarfaa  Altplanaa 
Equipped  With  Air  Cnilaar*  Evacuation 
Siida/Rafta 

AQCNCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaldnic 

(NPRM). 


r:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
COTtain  Boeing  Model  777-200  series 
airplanes.  This  proposal  would  require 
modifying  the  sliding  siuface  of  the 
door  1  left  and  door  1  right  evacuation 
slide/rafts.  This  proposal  is  prompted 
by  a  report  of  injuries  to  evacuees  using 
the  slide/raft  to  exit  the  airplane;  the 
evacuees  were  unable  to  achieve 
adequate  initial  sliding  speed  and 
adequate  momentiun  to  carry  them 
expeditiously  down  the  slide/raft  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  evacuee 
overload  of  the  slide/rafts,  and 
consequent  impeded  evacuation  and 
injury  to  the  evacuees. 
DATES:  Comments  must  be  received  by 
October  14. 1997. 


I:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
95-AD,  1601  Lind  Avenue  SW,  Ronton. 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattie,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.  Renton.  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
Cashdollar,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
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1601  Lind  Avenue  SW,  Ren  ton, 
Washington:  telephone  (425)  227-2785; 
fax  (425)  227-1181. 

SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  E)ocket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comHients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
piimmflriring  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-95-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  DirectAte, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-95-AD,  1601  Lind  Avenue  SW, 
Ronton,  Washington  98055-4056. 

Diacussion 

The  FAA  has  received  a  report 
indicating  that,  during  a  full-scale 
evacuation  demonstration  on  a  Boeing 
Model  777  series  airplane  equipped 
with  Air  Cruisers  evaciiation  sUde/rafts, 
evacuees  were  injured  because  they 
were  unable  to  achieve  adequate  initial 
sliding  speed  and  adequate  momentum 
to  carry  them  expeditiously  to  the  toe 
end  of  the  door  1  evacuation  slide/raft 
Investigation  revealed  a  shallow  sliding 
angle  of  the  slide/raft,  which  resulted  in 
delayed  descent  of  the  evacuees  down 
the  slide/raft;  this,  in  turn,  resulted  in 
evacuee  overload  of  the  slide/raft  This 
condition,  if  not  corrected,  could  result 
in  impeded  evacuation  and  injury  to  the 
evacuees. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  771- 
25A0035,  dated  December  2, 1996, 
which  describes  procedures  for 
modifying  the  sliding  surface  of  the 
door  1  left  and  door  1  right  evacuation 
slide/rafts.  (The  alert  service  bulletin 
references  Air  Cruisers  Company 
Service  Bulletin  S.B.  777-107-25-02, 
dated  October  29, 1996,  as  an  additional 
soiuce  of  service  information  for 
accomplishment  of  the  modification.) 
The  modification  involves  the 
application  of  dry  lubricant  McLube 
1720L  to  a  specified  area  of  the  sliding 
area  of  the  sliding  lane  of  each 
evacuation  slide/raft,  and  the 
subsequent  reidentific^tion  of  the  slide/ 
rafts.  Accomplishment  of  the 
modification  will  improve  the  initial 
evacuee  sliding  speed  to  provide 
adequate  momentiim  to  carry  evacuees 
through  to  the  toe  ends  of  the  slides. 

Explanation  of  Requirements  of 
PropoeedRiik 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modifying  the  sliding  surface  of 
the  door  1  left  and  door  1  right 
evacuation  slide/rafts.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  43  Boeing 
Model  777-200  series  airplanes  of  the 
afiected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  16  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,840,  or  $240  per 
airplane. 

The  cost  Impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reqiiirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Tlie  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DiRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

ABtlmrity:  49  U.S.C.  106(g),  40113, 44701. 


f  39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Boeing:  Docket  97-NM-g5-AD. 

Applicability:  Model  777-200  series 
airplanes,  line  positions  2  throtigh  48, 
excluding  line  positions  10,  41, 43,  and  47; 
equipped  with  Air  Cruisers  evacuation  slide/ 
rafts,  as  identified  in  Air  Cruiseis  Service 
Bulletin  S.B.  777-107-25-02;  caitificatBd  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected ,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  evacuee  overload  of  the  slide/ 
raft,  and  consequent  impeded  evacuation  and 
injury  to  the  evacuees,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effiective  date 
of  this  AD,  modify  the  sliding  surfaces  of  the 
door  1  left  and  door  1  right  evacuation  slide/ 
rafts,  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-25 A0035.  dated 
December  2, 1996. 

Note  2:  The  Boeing  alert  service  bulletin 
references  Air  Cruisers  Company  Service 
Bidletin  S.B.  777-107-25-02,  dated  October 
29, 1996,  as  an  additional  source  of  service 
information. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Curators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
26, 1997. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-23173  Filed  8-29-97:  8:45  am] 
BNJJNG  CODE  4»1fr-1»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  334 
[Dodwl  No.  78N-036L] 
RIN0910-AA01 

Laxative  Drug  Products  for  Over-tha- 
Counter  Human  Use;  Proposed 
Amendment  to  the  Tentative  Rnal 
Monograph 

AQENCV:  Food  and  Drug  Administration, 
HHS. 

ACnOH:  Notice  of  proposed  rulemaking. 


f:  The  Food  and  Drug 

Administration  (FDA)  is  reopening  the 

administrative  record  and  proposing  to 


amend  the  tentative  final  monograph  for 
over-the-counter  (OTC)  laxative  drug 
products  to  reclassify  the  stimulant 
laxative  ingredients  danthron  and 
phenolphthalein  from  Category  I 
(generally  recognized  as  safe  and 
effective  and  not  misbranded)  to 
Category  11  (not  generally  recognized  as 
safe  and  effective  or  misbranded)  and 
adding  these  ingredients  to  a  list  of 
nonmonograph  active  ingredients.  FDA 
is  issuing  this  proposed  rulemaking 
after  considering  data  and  information 
on  the  safety  of  danthron  and 
phenolphthalein.  This  proposal  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 

DATES:  Submit  written  comments  by 
October  2,  19^7.  Written  comments  on 
the  agency's  ectonomic  impact 
determination  ^y  October  2, 1997.  FDA 
is  proposing  that  any  final  rule  based  on 
this  proposal  be^effective  on  the  date  of 
-  Jts  publication  ih  the  Federal  Register. 

ADDRESSES:  Submit  written  cqgunents 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  I3rug 
Administration ,  1 2420  Parklawn  Dr. , 
rm.  1-23,  Rockville,  MD  20857. 

FOB  FURTHER  MFORMATKHi  CONTACT: 
Cheryl  A.  Turner,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-2222. 

SUPPLEMENTARY  INFOraMATKM: 

L  Background 

In  the  Federal  Regiater  of  March  21, 
1975  (40  FR  12902),  FDA  published, 
under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  an  advance  notice  of 
proposed  rulemaking  to  establi&h  a 
monograph  for  OTC  laxative, 
antidiarrheal,  emetic,  and  antiemetic 
drug  products,  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative, 
Antidiarrheal,  Emetic,  and  Antiemetic 
Drug  Products  (the  Panel),  which  was 
the  advisoty  review  panel  responsible 
for  evaluating  data  on  the  active 
ingredients  in  these  classes.  In  the 
advance  notice  of  proposed  rulemaking, 
the  Panel  reconunended  Category  I 
status  for  the  OTC  stimulant  laxative 
ingredients  aloe,  bisacodyl,  cascara 
sagrada  preparations,  danthron, 
phenolphthalein,  and  senna 
preparations  (40  FR  12902  at  12908  to 
12910).  The  agency  concinred  with  the 
Panel's  Category  1  classification  of  these 
ingredients  in  the  tentative  final 
monograph  published  in  the  Federal 
Register  of  January  15, 1985  (50  FR  2124 
at  2152  to  2156). 


n.  Danthron 

Following  publication  of  the  laxative 
tentative  final  monograph  in  1985,  FDA 
became  aware  of  studies  concerning  the 
potential  carcinogenic  risk  of  danthron. 
In  January  1987,  a  leading  U.S. 
pharmaceutical  manufactiu^r  informed 
FDA  that  it  would  voluntarily  cease 
mantifacture  and  distribution  of 
products  containing  danthron.  The 
company's  decision  was  partly  in 
response  to  published  studies  in  Britain 
and  Japan  that  strongly  suggested  that ' 
chronic  administration  of  high  doses  of 
danthron  to  rats  and  mice  resulted  in 
development  of  intestinal  and  liver 
tumors  and  that  danthron  is,  therefore, 
a  potential  carcinogen  in  humans  (Rsfs. 
1  and  2).  Danthron,  in  conunon  with 
other  anthraquinone  compounds,  has 
also  been  shown  to  exhibit  a  positive 
mutagenic  efiiect  in  some  in  vitro 
models  (Refs.  3  and  4).  FDA 
subsequentiy  initiated  a  recall  that 
extended  to  the  retail/dispensing  level 
of  all  danthron-containing  drug 
products,  by  sending  a  recall  letter  to  all 
registered  drug  firms  and  distributors 
(Ret  5).  FDA  stated  that  "danUuon 
toxicity  in  humans  has  not  been 
specifically  demonstrated,  but  because 
of  potential  risk,  FDA  has  requested  an 
immediate  halt  to  all  manufacturing, 
relabeling,  repackaging,  and  further 
distribution  of  human  drug  products 
containing  danthron  as  an  ingredient" 
(Ref.  6).  The  agency  notes  that,  although 
danthron  was  removed  from  OTC 
laxative  drug  products  in  1987,  it  was 
not  specifically  included  in  part  310  (21 
CFR  part  310)  as  a  new  drug.  Therefore, 
in  this  rulemaking,  the  agency  is 
proposing  to  amend  §  310.545  to 
include  danthron  as  a  nonmonograph 
ingredient 

m.  New  Information  on 
Phenolphthalein 

RecenUy,  FDA  became  aware  of  data 
indicating  that  phenolphthalein  is  a 
potential  carcinogen  in  humans.  Under 
the  direction  of  the  National  Institute  of 
Environmental  Health  Science  (NIEHS) 
through  the  National  Toxicology 
Program  (NTP),  phenolphthalein  was 
studied  for  its  carcinogenic  potential  in 
rats  and  mice.  The  National  Cancer 
Institute  (NCI)  nominated 
phenolphthalein  for  study  because  of  its 
widespread  chrome  use  in  OTC  laxative 
drug  products  and  the  lack  of  adequate 
testing  for  carcinogenicity  in 
experimental  animals.  The  preliminary 
findings  were  reported  in  a  1995  NTP 
draft  technical  report  (NTP  TR  465,  NM 
publication  No.  95-3390),  which 
indicated  that  phenolphthalein 
demonstrated  evidence  of  carcinogenic 
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activity  in  rats  and  mice.  The  final 
version  of  this  report  was  published  in 
November  1996  (NTP  TR  465.  NIH 
publication  No.  97-3390)  (Ref.  7). 

In  these  studies,  male  and  female 
F344/N  rats  and  B6C3F1  mice  were 
exposed  to  phenolphthalein  (98  percent 
to  99  percent  pure)  in  feed  for  14  days, 
13  weeks,  or  2  years.  Genetic  toxicology 
studies  in  Salmonella  typhimurium 
(Ames  test),  cultured  Chinese  hamster 
ovary  (CHO)  cells,  and  mouse 
peripheral  blood  cells  were  also 
conducted.  Phenolphthalein  was  not 
mutagenic  in  the  Ames  test  and  wras 
inactive  in  the  CHO  cell  sister 
chromatid  exchange  assay.  It  was. 
howevOT.  clastogenic  in  a  CHO  cell 
chromosomal  aberration  test  in  the 
presence  of  metabolic  activation  and  in 
the  mouse  micronucleus  assay. 

In  the  2-jrear  carcinogenicity  studies, 
groups  of  50  male  and  female  rats  were 
given  0. 12,000.  25,000,  or  50,000  parts 
per  million  (ppm)  phenolphthalein  in 
fised  for  2  years  (equivalent  to  average 
daily  doses  of  approximately  500, 1,000. 
or  2.000  milligrams  (mg) 
phenolphthalein/kilogram  (kg)  body 
w^ght  to  males  and  500, 1,000,  or  2,500 
mg^kg  to  females).  Groups  of  50  male 
and  fiamale  mice  were  given  0,  3,000, 
6,000,  or  12,000  ppm  phenolphthalein 
in  faed  for  2  years  (equivalent  to  average 
daily  doses  of  approximately  300, 600, 
1.200  mg  phenolphthalein/lcg  body 
weight  to  males  and  400,  800. 1.500  mg/ 
kg  to  females). 

From  these  2-year  fiseding  studies. 
NTP  concluded  that  there  was  clear 
evidence  of  carcinogenic  activity  of 
phenolphthalein  in  male  rats  based  on 
the  mariiedly  increased  incidences  of 
benign  pheochromocytoma  of  the 
adrenal  medulla  and  renal  tubule 
adenomas  or  adenomas  and  carcinomas. 
There  was  some  evidence  of 
carcinogenic  activity  of  phenolphthalein 
in  female  rats  based  on  the  increased 
incidences  of  benign  or  benign  and 
malignant  pheochromocytoma  of  the 
adrenal  medulla.  There  was  clear 
evidence  of  the  carcinogenic  activity  of 
phenolphthalein  in  male  mice  based  on 
the  increased  incidences  of  histiocytic 
sarcoma  and  malignant  lymphoma  of 
thymic  origin.  There  was  clear  evidence 
of  carcinogenic  activity  of 
phenolphthalein  in  female  mice  based 
on  the  increased  incidences  of 
histiocytic  sarcoma,  malignant 
lymphoma  of  all  types,  lymphoma  of 
thymic  origin,  and  benign  sex-cord 
stromal  tumors  of  the  ovary.  Thus,  the 
1995  NTP  draft  technical  report  on  the 
carcinogenicity  studies  of 
phenolphthalein  concluded  that 
phenolphthalein  has  carcinogenic 
activity  in  rodents. 


FDA  held  a  public  meeting  on 
December  18, 1995  (Ref.  8).  to  discuss 
the  1995  NTP  draft  technical  report  with 
representatives  of  NTP  and 
manufecturers  of  phenolphthalein- 
containing  laxative  drug  products. 
Additional  data  were  presented  that 
suggested  a  genotoxic  mechanism  and 
demonstrated  similar  human  and  rodent 
metabolic  pathways. 

Subsequently,  on  April  2, 1996  (Ref. 
9),  information  from  the  December  1995 
public  meeting  and  the  1995  NTP  draft 
technical  report  were  discussed  at  an 
FDA  Center  for  Drug  Evaluation  and 
Research  (CDER)  Carcinogenicity 
Assessment  Committee  (CAC)  meeting. 
A  majority  of  the  CAC  members  agreed 
that  the  carcinogenicity  studies  as 
conducted  provided  a  valid  assessment 
of  the  carcinogenic  potential  of 
phenolphthalein  and  that  the  studies 
addressii^  genotoxic  potential  and 
comparative  metabolism  and  exposure 
provided  information  of  potential 
relevance  to  human  risk.  The  CAC 
indicated  uat  phenolphthalein  is  a 
likely  genotoxin  for  the  rodent,  but 
adequate  data  were  not  available  to 
make  a  clear  assessment  fat  humans. 
The  CAC  concluded  that  further 
evaluation  of  the  safety  of 
phenolphthalein  should  be  done 
following  the  completion  of  NTP's 
pending  studies  of  phenolphthalein 
including  in  the  p53  transgenic  mouse. 

In  a  May  10,  1996,  letter  (Ref.  10), 
FDA  informed  laxative  manufecturers  of 
the  NTP  findings  and  the  CDER  CAC 
recommendations,  and  requested  mora 
safety  data  for  certain  stimulant  laxative 
ingredients.  FDA  indicated  that 
additional  testing  for  the  OTC  stimulant 
laxative  ingredients  aloe,  bisacodyl, 
cascara  sagreda  ingredients,  and  seima 
preparations  would  be  necessary. 

I^TP  recently  completed  additional 
studies  on  phenolphthalein  (Ref.  11) 
and  prepared  draft  manuscripts  of  the 
findings  for  publication  (Ref.  12).  This 
new  information  and  the  previous 
finriingn  were  the  subject  of  an  April  30, 
1997,  CAC  meeting  (Ref.  13)  (the  April 
30, 1997,  meeting).  The  studies  involve 
five  areas:  Hiunan  epidemiology,  in  vivo 
rodent  metabolism  and  distribution,  in 
vitro  free  radical  metabolism,  in  vitro 
cell  transformation  and  mutagenicity  in 
Syrian  hnm«t«r  embryo  (SHE)  cells,  and 
tumorigenidty  and  micronucleus 
studies  in  p53  deficient  mice. 

The  CAC  members  voted  that  the  p53 
heterozygous  mice  studies  demonstrate 
that  phenolphthalein  may  be 
carcinogenic  through  a  genotoxic 
mechanism.  There  was  a  clear  dose- 
dependent  increase  in  the  incidence  of 
thymic  lymphoma  in  the  p53  assay, 
confirming  one  of  the  primary  tumors  of 


concwn  to  the  CAC  based  on  its  original 
evaluation  of  the  2-year  assay  data. 
These  tumors  occurred  at  doses  that 
showed  no  other  signs  of  toxicitv. 

The  CAC  believed  that  several  of  the 
assays  and  data  support  a  genotoxic 
mechanism.  Phenolphthalein  was 
positive  in  chromosome  aberration  tests 
and  showed  chromosomal  abnormality 
and  hypoxanthine 
phosphoribosyltransferase  (hprt) 
mutations  in  the  SHE  cell  assay. 
Nontoxic  doses  caused  cell 
transformation,  mutations,  and 
chromosome  aberration. 
Phenolphthalein  was  also  positive  in 
the  peripheral  blood  micronucleus  assay 
in  p53  mice.  The  micronucleus  assay 
showed  that  even  at  the  low  doses 
(about  15  times  the  human  exposiue), 
the  micronuclei  response  occurred  with 
increased  duration  of  treatment  It  might 
be  expected  with  a  free  radical 
generator,  such  as  phenolphthalein,  and 
based  on  the  observations  in  mice,  that 
it  will  take  time,  at  lower 
concentrations,  for  lesions  to  occur  and 
be  detected.  Thus,  it  appears  that  this 
genotoxic  event  may  not  be  observed 
with  short  term  phenolphthalein  lise. 
The  p53  protein  accumulation  in  the 
niicleus  of  thymic  lymphoma  cells  of 
the  original  bioassay,  coupled  with  the 
deletion  of  the  wild  tyfw  pS3  allele  in 
the  thymic  lymphomas  of  p53  mice,  are 
indicative  of  interaction  with  the  p53 
gene  as  a  target  site.  In  vivo,  repeated 
exposure  resulted  in  micronuclei  in 
both  the  original  bioassay  and  in  p53 
mice  studies.  The  exposures  used  to 
demonstrate  these  in  vivo  and  in  vitro 
genotoxic  effects  were  in  the  range  of 
those  that  could  occur  with  human 
laxative  use. 

Based  on  the  totality  of  the  evidence 
that  has  been  evaluated  thus  fer,  FDA 
considera  use  of  phenolphthalein  a 
potential  risk  to  humans.  These  findings 
of  rodent  carcinogenicity  and 
genotoxicity  in  several  test  systems 
indicate  that  chronic  use  could  lead  to 
damage  to  the  human  genome 
(including  p53,  which  is  known  to  be  a 
tumor  suppressor  gene)  and  could 
increase  the  risk  of  malignancy.  Some 
human  cancers  are  associated  %vith 
alterations  in  the  p53  gene.  Such  genetic 
damage  and  increased  risk  could  occur 
at  phenolphthalein  doses  that  are  likely 
to  be  used  by  hiunans.  Because  of  this 
concern,  the  agency  is  proposing  to 
declare  all  drug  products  containing 
phenolphthalein  to  be  new  drugs  within 
the  meaning  of  section  201(p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)).  Accordingly, 
products  without  a  new  drug 
application  would  be  subject  to 
regulatory  action  under,  among  others. 
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sections  502  (misbranding)  and  505 
(new  drug)  of  the  act  (21  U.S.C.  352  and 
355).  The  agency  also  notes  that  there  is 
no  evidence  (Ref.  14)  to  suggest  that 
there  are  any  adverse  efiiacts  fit>m  the 
abrupt  discontinuation  of 
phenolphthalein  cathartics. 

On  May  13, 1997  (Ref.  15),  the  agency 
informed  known  manufacturers  of 
phenolphthalein  drug  products  and 
trade  associations  that  the  NTP  data 
discussed  at  the  April  30, 1997,  meeting 
(Rel  13)  were  available  for  public 
examination  in  FDA's  Dockets 
Management  Branch.  At  that  time,  the 
agency  notified  interested  persons  that 
30  days  would  be  provided  for  comment 
on  the  NTP  data.  The  agency  is  now 
providing  an  additional  30  days  in 
response  to  this  notice. 

The  NTP  data  and  the  transcript  of  the 
April  30, 1997,  meeting  are  available  for 
public  examination  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday,  in  the 
Dockets  Management  Branch  (address 
above).  Copies  of  the  NTP  data  and  the 
transcript  of  the  April  30, 1997,  meeting 
may  be  requested  (by  mail  or  fax)  from 
the  Freedom  of  Information  Staff  tHFI- 
35),  5600  Fishers  Lane.  rm.  12A-16, 
Rockville,  MD  20857,  301-443-6310  or 
FAX  301-443-1726.  Requests  should 
specify  the  date  of  the  meeting,  name  of 
the  committee,  a  description  of  the 
document(s)  requested,  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document 
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V.  Summary  of  the  Agency's  Changes  to 
the  Proposed  Rule 

1.  Based  on  new  data  and 
information,  the  agency  is  proposing  to 
reclassify  the  stimulant  laxative 
ingredients  danthron  and    ' 
phenolphthalein  from  Category  I 
(monograph)  to  Category  II 
(nonmonograph). 

2.  As  a  result  of  this  reclassification, 
the  agency  would  add  danthron  and 
phenolphthalein  to  the  list  of  stimulant 
laxatives  in  §310.545(a)(l2)(iv).  The 
current  list  in  that  section  is 
redesignated  as  §310.545(a)(12)(iv)(A) 
and  danthron  and  phenolphthalein  are 
being  included  in  new 
§310.545(a)(12)(iv)(B). 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(inicluding  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regidatory  Flexibility  Act.  if  a  rule  has 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  Stete, 
local,  and  tribal  govenmients,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  aimually  for    ' 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  vrith  the 
principles  set  out  in  the  Executive  Order 
and  in  these  two  stetutes.  The  purpose 
of  this  proposed  nile  is  to  establish 
conditions  under  which  the  OTC 
stimulant  laxative  ingredients  danthron 
and  phenolphthalein  are  not  generally 
recognized  as  safe  and  effective. 
Cessation  of  marketing  of  OTC  laxative 
drug  products  containing  danthron 
occurred  in  1987.  Therefore,  no 
reformulation  or  relabeling  vtrill  be 
necessary  for  this  ingredient 

Products  containing  phenolphthalein 
will  need  to  be  reformulated  to  replace 
the  ingredient  with  another  laxative 
active  ingredient  There  are  a  number  of 
laxative  ingredients  in  proposed  part 
334  (50  FR  2124  at  2152)  that  could  be 
used. 

The  cost  to  reformulate  a  product  will 
vary  greaUy  depending  on  the  nature  of 
the  change  in  formulation,  the  product, 
the  process,  and  the  size  of  the  firm. 
Because  of  the  large  number  of 
monograph  active  ingredients  available 
for  substitution,  no  manufecturer  should 
need  to  change  its  dosage  form; 
however,  a  manufacturer  would  have  to 
redo  the  validation  (product,  process, 
new  supplier),  conduct  stability  tests, 
change  master  production  records,  and 
for  some  dosage  forms,  conduct 
pal^bility  tests.  The  agency  is  aware, 
h^ever,  that  most  companies  have 
either  changed  and  are  markwring 
reformulated  products,  are  in  the 
process  of  reformulating  their  products, 
or  have  decided  to  discontinue 
marketing  products  containing 
phenolphthalein.^  Competitive  market 
forces  and  increased  public  awareness 
of  the  potential  safety  hazard  of 
phenolphthalein  would  most  likely  lead 


>  The  agency's  drug  listing  data  base  lists  60 
manufacturers  of  products  containing 
phenolphthalein:  however,  this  number  does  not 
reflect  the  recent  changes  that  have  taken  place  in 
the  market.  Because  many  manufacturer?  have 
reformulated  or  discontinued  production  of  tiwir 
phenolphthalein  products.  FDA  believes  that  not 
more  than  20  manufacturers  still  produce 
phenolphthalein  product*. 


46226  Fedval  Ragister  /  Vol.  62,  No.  169  /  Tuesday.  September  2,  1997  /  Proposed  Rules 


all  manufiactunn  to  move  to  alternative 
products  over  time. 

ManufKturers  will  also  incur  costs  to 
relabel  their  products  to  reflect  the  new 
formulation.  The  agency  obtained 
estimatggjlf'rtlabeling  costs  for  the  type 
of  dpng^  required  by  this  rule  ranging 
from  $2,700  to  $10,000  per  standard 
stock  keeping  imjt  (SKU)  (individual 
products,  padcage  and  size)  for 
nationally  branded  products  and  from 
$500  to  $1,500  per  SKU  for  private  label 
products.  Because  of  the  large  niunber 
of  products  that  have  recently  been 
reformulated,  the  agency  cannot 
accurately  calculate  the  number  of 
SKLTs  that  will  need  to  be  relabeled,  but 
estimates  the  niunber  to  be 
approximately  300.  Most  of  these  label 
changes  will  be  for  private  label 
products. 

Finally,  some  manufacturers  that  have 
not  reformulated  and  validated  their 
products  by  the  effective  date  of  the 
final  rule  may  inciu-  a  loss  in  revenue. 
Nevertheless,  because  of  the  large 
number  of  substitute  products,  many  in 
the  same  dosage  form,  there  should  be 
no  significant  drop  in  the  overall 
consiunption  of  laxative  products.  Some 
manufactiuers  of  phenolphthalein 
laxative  drug  products  aLso  manu&ct\ire 
substitute  products,  some  under  the 
same  brand  name.  Consiuner  brand 
loyalty  should  lessen  the  revenue  losses 
to  these  firms. 

The  agency  is  aware  of  only  one 
phenolphthalein  dosage  form,  a  flavored 
chewable  tablet,  which  does  not 
currently  have  an  adequate  niunber  of 
substitutes  in  the  same  dosage  form. 
Sales  of  this  dosage  form  by  all 
manufacturers  were  about  S20  million 
in  1995  (most  attributed  to  one  large 
manufacturer),  comprising  about  3 
percent  of  ^e  total  retail  market  for 
laxative  pobducts.^  K4anufiacturers  of 
this  dosage  form  may  incur  greater 
revenuelosses  than  those  making  other 
dosage  forms,  until  an  acceptable 
substitute  product  is  reformulated.  The 
agency  requests  additional  information 
on  the  likelihood  and  economic  costs  of 
such  reformulation  alternatives. 

Because  these  products  must  be 
manufactured  in  compliance  with  the 
pharmaceutical  current  good 
manufacturing  practices  (21  CFR  parts 
210  and  211),  all  firms  have  the 
necessary  skills  and  personnel  to 
perform  the  tasks  of  reformulation, 
validation,  and  relabeling  either  in- 
house  or  by  contractual  arrangement 
The  rule  will  not  require  any  new 
reporting  and  recordkeeping  activities. 


>  Baaad  oo  daU  obUinad  from  A.C  NMaaa.  ■ 
tacognizad  provider  of  markM  raMarch  and 
busineaa  infonnatifi 


No  additional  professional  skills  are 
needed.  There  are  no  other  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Small  business  impact.  The  agency 
believes  that  no  more  than  20  firms  are 
still  producing  phenolphthalein 
products  and  assumes  that  the  size 
distribution  of  these  firms  is  comparable 
to  that  for  the  entire  drug  industry, 
implying  that  87  percent  of  the 
establisbments  are  small.  (Based  on  U.S. 
Census  data  on  the  total  number  of 
establishments  for  Standard  Industrial 
Classification  2834,  Pharmaceutical 
Preparations.  The  U.S.  Small  Business 
Administratisn  designates  an  entity  as 
small  if  it  employs  less  that  750 
employees.) 

Small  firms  that  have  not  yet 
reformulated  their  phenolphthalein 
products  may  incur  significant  costs  as 
a  result  of  this  rule.  The  agency  has 
attempted  to  reduce  this  burden  by 
keeping  industry  informed  of  the 
findings  of  the  new  research  on  these 
products  through  public  meetings  and 
letters  to  manufacturers  of 
phenolphthalein  products. 

The  agency  considered  but  refected 
the  following  alternatives:  (1)  A  longer 
effective  date,  and  (2)  an  exemption 
from  coverage  for  small  entities.  The 
agency  does  not  consider  either  of  these 
approaches  acceptable  because  they  do 
not  assure  that  consumers  will  have  safe 
and  effective  OTC  laxative  drug 
products  at  the  earliest  possible  time. 
The  agency  does  not  believe  that  there 
are  any  significant  alternatives  to  the 
proposed  rule  that  would  adequately 
provide  for  the  safe  and  efiiective  use  of 
these  OTC  drug  products. 

Based  on  the  agency's  understanding 
that  most  manufacturers  have  already 
reformulated  or  otherwise  are  in  the 
process  of  reformulating,  the  agency 
expects  that  this  proposed  rule  will  not 
be  economically  significant  under 
Executive  Order  12866,  nor  would  it 
impose  an  Unfunded  Mandate  (as  that 
term  is  described  in  the  Unfunded 
Mandate  Act).  The  agency  also  believes 
that  it  has  undertaken  steps  to  reduce 
the  burden  to  small  entities. 
Nevertheless,  some  entities  may  incur 
significant  impacts,  especially 
manufacturers  that  still  must 
reformulate  their  phenolphthalein 

Eroducts  and,  to  a  lesser  extent,  private 
ibel  manufacturers  that  provide 
labeling  for  a  number  of  the  affected 
products.  Danthron  was  removed  from 
OTC  laxative  drug  products  in  1987  and 
has  not  been  available  for  approximately 
10  years.  Therefore,  it  is  unlikely  that 
reclassification  of  danthron  as  a 
nonmonograph  ingredient  would  have 
any  economic  impact  This  economic 


analysis,  together  with  other  relevant 
sections  of  this  document,  serves  as  the 
agency's  initial  regulatory  flexibility 
analysis,  as  required  under  the 
Regulatory  Flexibility  Act. 

Finally,  the  agency  specifically  invites 
public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  laxative  drug  products 
containing  phenolphthalein, 
particularly  the  costs  associated  with 
reformulation.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
laxative  drug  products  containing  this 
ingredient  should  be  accompanied  by 
appropriate  documentation.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

Vn.  Comment  Period  and  Eflhctive  Date 

Under  5  U.S.C.  553(d)  and 
§  10.40(c)(4)  (21  CFR  10.40(c)(4)).  the 
effective  date  of  a  final  rule  may  not  be 
less  than  30  days  after  the  date  of  its 
publication  in  the  Federal  Register. 
except  when  the  regulation  grants  an 
exemption  or  relieves  a  restriction,  or 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  finds  and  states  in 
the  notice  good  cause  for  an  earlier 
effective  date.  In  addition,  under 
§  10.40(b)(2),  the  agency  generally 
provides  the  public  60  days  to  conunent 
on  a  proposed  rule,  although  the 
Commissioner  may  shorten  or  lengthen 
this  time  period  for  good  cause. 

FDA  is  limiting  the  comment  period 
in  this  proceeding  to  30  days,  and  is 
proposing  to  make  any  final  rule  that 
issues  in  this  proceeding  relating  to 
danthron  or  phenolphthalein  effective 
on  the  date  of  publication.  FDA  is  taking 
both  of  these  actions  for  the  same 
reasons. 

Manufacturers  have  been  aware  for 
over  1  year  (via  three  public  meetings) 
of  the  public  health  concerns  associated 
with  the  NT?  study.  Accordingly,  many 
manufacturers  have  already 
reformulated  their  drug  products.  In 
addition,  on  May  13, 1997,  the  agency 
informed  manufocturers  of 
phenolphthalein  drug  products  and 
trade  associations,  by  letter,  that  the 
NTP  data  and  the  conclusions  reached 
at  the  April  30. 1997,  joint  CAC  and 
NTP  meeting  would  likely  have  a  direct 
impact  on  the  rulemaking  for  OTC 
laxative  drug  products.  That  letter  also 
provided  notice  of  the  availability  of  the 
data  and  invited  comment  on  the  data. 
By  the  time  the  final  rule  publishes, 
manufacturers  will  have  had  sufficient 
notice  and  an  ample  opportunity  to 
comment  on  the  information  regarding 
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the  concerns  associated  with 
phenolphthalein.  Finally,  the  agency 
considers  the  phenolphthalein  portion 
of  this  proposed  rule  to  be  a  pressing 
public  health  concern  because  the 
ingredient  is  still  being  used  in  some 
drug  products  and  genetic  damage  and 
risk  of  malignancy  could  occur  at  doses 
that  are  likely  to  be  used  by  humans. 

FDA  therefore  finds  that  there  is  good 
cause  for  a  30-day  comment  period  and 
an  immediate  effective  date. 

Vm.  Paperwork  Reduction  Act  of  1905 

FDA  tentatively  concludes  that 
labeling  requirements  related  to  this 
proposed  rule  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwoik  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  this 
proposed  rulemaking  involves  labeling 
that  is  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 

IX.  Environmental  Imped 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ounulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Request  for  Comments 

Interested  persons  may,  on  or  befora 
October  2. 1997  submit  written  -  .• 

comments  on  this  proposed  rule  to  the 
Dockets  Management  Branch  (address 
above).  Written  comments  on  the 
agency's  economic  impact 
determination  may  be  submitted  on  or 
before  October  2,  1997  Three  copies  of 
all  comments  or  objections  are  to  be 
submitted,  except  that  individuals  o^y 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  and  objections  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

List  of  Sufajects 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Ehugs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Pait  334 
Labeling.  OvOT-the-counter  drugs. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Prugs,  it  is  proposed  that 
21  CFR  parts  310  and  334  (as  proposed 
in  the  Federal  Register  of  January  15. 
1985  (50  FR  2124))  be  amended  as 
follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Anthority:  Sees.  201.  301.  501,  502.  503, 
505,  506,  507.  512-516,  520.  601(a),  701,  704, 
70S,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  355,  356,  357,  36(A>-360f,  360),  361(a). 
371,  374,  375,  379e);  sees.  215.  301.  302(a). 
351,  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C  216,  241, 242(a),  262,  263b- 
263n). 

2.  Section  310.545  is  amended  by 
redesignating  the  text  of  paragraph 
(a)(l2)(iv)  as  (a)(12Kiv)(A),  by  adding 
new  (a)(12)(iv)(B)  heading  and 
paragraphs  (a)(12)(iv)(B)  and  (d)(29). 
and  by  revising  paragraph  (d) 
introductory  text  and  paragraph  (d)(1)  to 
read  as  follows: 

1310.545    Drug  products  containing 
certain  acttvs  Ingredients  offered  ovsf'the 
counter  (OTC)  for  certain  I 


(a)  •  •  • 

(12)  •  •  • 

(iv)(A)  Stimulant  laxatives — 
Approved  as  of  May  7,  1991.  *  *  * 

(B)  Stimulant  laxatives — Approved  as 
of  [date  of  publication  in  the  Federal 

Register). 

Danthron 

Phenolphthalein 

•        •        •        •        • 

(d)  Any  OTC  dru^  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initi^y  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  tim>ugh  (d)(29)  of  this  section. 

(1)  May  7, 1991.  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(2)(i). 
(a)(3)  tiirough  (a)(4),  (a)(6)(i)(A), 
(a)(6)(ii)(A),  (a)(7)  (except  as  covered  by 
paragraph  (d)(3)  of  this  section),  (a)(8)(i), 
(a)(10)(i)  through  (a)(10)(iii),  (a)(l2)(i) 
through  (a)(12)(iv)(A).  (a)(14)  through 
(a)(15)(i),  and  (a}(16)  tiuough  (a)(l8)  of 
this  section.  "*' 


(29)  September  2, 1997  for  products 
subject  to  paragraph  (aKl2)(iv)(B)  of  this 
section. 


PART  334— LAXATIVE  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

3.  The  authority  citation  for  21  CFR 
part  334  continues  to  read  as  follows: 

Antkority:  Sees.  201,  501,  502.  503.  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321. 351, 352, 353, 
355.  360.  371). 

1334.18    [Amended] 

4.  Section  334.18  Stimulant  laxative 
active  ingredients  is  amended  by 
removing  paragraphs  (e)  and  (g)  and 
redesignating  paragraphs  (f)  and  (h)  as 
paragraphs  (e)  and  (f).  respectively.  -  ^- 

1334.30   (Amended] 

5.  Section  334.30  Permitted 
combinations  of  active  laxative 
ingredients  is  amended  by  removing 
paragraph  (e)(4)  and  removing  and 
reserving  paragraph  (h)(2). 

1334.32    [AmendedQ 

6.  Section  334.32  Bowel  cleansing 
systems  is  amended  by  removing  and 
reserving  paragraph  (b). 

1334.60    [Amended] 

7.  Section  334.60  Labeling  of 
stimulant  laxative  drug  products  is 
amended  by  removing  paragraph  (cX2) 
and  redesignating  paragraph  (c)(3)  as 
paragraph  (c)(2)  and  by  removing 
paragraphs  (d)(9)  and  (d)(ll)  and 
redesignating  paragraphs  (d)(10), 
(d)(12).  and  (d)(13)  as  paragraphs  (dK9), 
(d)(10),  and  (d)(ll),  respectively. 

1334.66   [Amended] 

8.  Section  334.66  Labeling  of  bowel 
cleansing  systems  identified  in  §  334.32 
is  amended  by  removing  the  words  "and 
(b)"«in  paragraph  (a)  and  by  removing 
and  reservijig  paragraphs  (c)(2)  and 
(d)(3)(ui)(B). 

Dated:  August  20, 1997. 
William  B.  Schultz. 
Deputy  Conunissionerfor  Policy. 
[FR  Doc.  97-23122  Filed  8-29-97;  8:45  am] 
BiujNG  coos  4ias-ei-F 


NATIONAL  INDIAN  QAMINQ 
COMMISSION 

2SCFRPar1502 

Indian  Gaming  Regulatory  Act  of  196^ 
Dafinttions 

AOa«CY:  National  Indian  Gaining 

Commission.  ^ 

ACTION:  Advance  notice  of  proposed 

rulemaking^ 


46228 


Federal  Register  /  Vol.  62.  No.  169  /  Tuesday.  September  2,  1997  /  Proposed  Rules 


summary:  This  notice  announces  the 
initiation  of  the  rulemaking  process  and 
requests  information  relevant  to 
amending  the  National  Indian  Gaming 
Commission's  (NIGC)  definition 
regulations  located  at  25  CFR  502.7  and 
502.8.  These  regulations  define  key 
terms  in  the  Indian  fuming  Regulatory 
Act  of  1988.  The  regulations  are 
intended  to  provide  guidance  to  tribes, 
their  attorneys,  enforcement  personnel 
and  others  in'  Tested  ih  Indian  gaming. 
The  Commission  is  inviting  the  public 
to  comment  and  assist  the  NIGC  in 
determining  the  need,  if  any.  for 
additional  rules  governing  this  area. 
DATES:  Conunents  in  response  to  this 
advance  notice  must  be  submitted  by 
November  3, 1997. 

ADDRESSES:  Commenters  may  submit 
their  comments  by  mail,  facsimile,  or 
delivery  to:  Definition  Rule  Comments, 
National  Indian  Gaming  Commission. 
Suite  9100, 1441  L  Street  NW., 
Washii^on,  DC  20005.  Fax  number 
202-632-7066  (not  a  toll-free  number). 
Public  comments  may  be  delivered  or 
inspected  firam  9  a.m.  until  noon  and 
from  2  p.m.  to  5  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATX3N  CONTACT: 
Darla  M.  Silva  at  202-632-7003,  or  by 
facsimile  at  202-632-7066  (not  toll-free 
numbers). 

SUPPLEMENTARY  mFORMATKM: 

1.  Introduction 

The  Indian  Gaming  Regulatory  Act 
(IGRA,  or  the  Act).  25  U.S.C.  §  2701  et 
seq.,  was  signed  into  law  on  October  17, 
1988.  The  Act  established  the  National 
Indian  Gaming  Commission  (the 
Commission).  IGRA  was  enacted  to 
establish  a  comprehensive  system  for 
regulating  gambling  activities  on  Indian 
lands.  IGRA  divides  gaming  into  three 
categories  or  classes.  Class  I  gaming 
consists  of  social  gaming  for  minimal 
prizes  and  traditional  gaming  and  is 
regulated  exclusively  by  the  tribes.  25 
U.S.C.  2703(6),  2710(a)(1).  Qass  11 
gaming  consists  of  bingo,  pull-tabs, 
bingo-like  games,  and  non-banking  card 
games.  25  U.S.C.  2703(7)(A).  A  tribe 
may  conduct,  license,  and  regulate  class 
n  gaming  if:  (1)  The  state  in  which  the 
tribe  is  located  permits  such  gaming  for 
any  piupose  by  any  person, 
organization,  or  entity;  and  (2)  the 
governing  body  of  the  tribe  adopts  a 
gaming  ordinance  whi^h  is  approved  by 
the  Chairman  of  the  National  Indian 
Gfuning  Commission.  25  U.S.C.  2710 
(a)(2)  and  (b). 

All  forms  of  gaming  not  included  in 
either  class  I  or  class  n,  such  as  banking 
card  games  (e.g.,  blackjack),  casino 
games,  slot  machines,  and  electronic 


facsimiles  of  any  game  of  chance  are 
designated  as  class  01  gaming  under  the 
IGRA.  25  U.S.C.  2703(8).  Qass  III 
gaming  may  lawfully  be  conducted  by 
an  Indian  tribe  if:  (1)  The  state  in  which 
the  tribe  is  located  permits  such  gaming 
for  any  purpose  by  any  person, 
organization,  or  entity;  (2)  the  tribe  and 
the  state  have  negotiated  e  tribal-state 
compact  which  has  been  approved  by 
the  Secretary  of  the  Interior,  and  (3)  the 
tribe  has  adopted  a  gaming  ordinance 
which  has  been  approved  by  the 
Chairman  of  the  Commission.  25  U.S.C 
2710(d)(1). 

The  IGRA  expressly  authorizes  the 
Commission  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the  provisions 
of  this  [Act]."  25  U.S.C.  2706(b)(10).  On 
April  9. 1992,  the  Commission 
published  final  rules  (57  FR  12392) 
defining  key  statutory  terms,  including 
"electronic,  computer  or  other 
technologic  aid"  and  "electronic  or 
electromechanical  facsimile".  The 
current  definitions  are  as  follows: 

EJectronic,  computer  or  other  technologic 
aid  mean*  a  device  such  as  a  computer, 
telephone,  cable,  television,  satellite  or  bingo 
blower  and  that  when  used — 

(a)  Is  not  a  game  of  chance  but  merely 
assist  a  player  or  the  playing  of  a  game; 

(b)  Is  readily  distinguishable  bom  the 
playing  of  a  game  of  chance  on  an  electronic 
or  electromechanical  facsimile;  and 

(c)  Is  operated  according  to  applicable 
Federal  communications  law.  25  CFR  502.7. 

Electronic  or  Electromechanical  facsimile 
means  any  gambling  device  as  defined  in  15 
U.S.C  S  1171(a)  (2)  or  (3).  25  CFR  502.8. 

Since  the  adoption  of  these 
regulations,  there  has  been  controversy 
regarding  what  constitutes  an  "aid"  and 
a  "facsimile"  and  the  difference 
between  them.  The  Commission  is 
requesting  public  conunents  to  assist  in 
its  evaltiation  of  whether  amendment  of 
its  current  regulations  is  necessary. 

2.  Advance  Notice  of  Propoaed 

Pwlinairing 

After  consideration  of  this  issue,  the 
NIGC  has  determined  that  the 
appropriate  course  of  action  is  to 
publii^  an  Advance  Notice  of  Proposed 
Rulemaking  to  collect  further 
information.  Concurrently  with  the 
collection  of  this  information,  the 
Agency  will  enforce  existing 
regulations. 

The  issue  of  how  best  to  amend  the 
current  regulations,  if  at  all,  is  a 
question  with  implications  for  tribal 
governments,  state  governments  and 
other  Federal  officials.  Before  the 
Commission  proceeds  in  this  area,  it 
intends  to  have  the  benefit  of  a  full 
airing  of  the  issues  through  the  public 
comment  process. 


3.  Request  for  Commenta 

Public  conunent  is  requested  to  assist 
the  NIGC  in  its  evaluation  of  the 
decision  to  amend  its  current  definition 
regulations.  Comment  is  requested  on 
the  following  issues: 

(1)  The  effectiveness  of  the  current 
regulations  is  distinguishing  between  a 
class  n  aid  and  a  class  ID  facsimile; 

(2)  Any  suggestions  for  alternative 
definitions  and/or  interpretation*. 

4.  Public  Participation 

Interested  parties  are  invited  to 
submit  comments  on  any  or  all  of  these 
and  other  pertinent  issues  related  to 
amending  the  cturent  definition 
regulations  by  Novemb«  3, 1997,  in 
quadruplicate  to  the  Definition  Rule 
Comments,  National  Indian  Gaming 
Commission,  Suite  9100, 1441  L  Street 
NW.,  Washington,  DC  20005.  Fax 
number  202-632-7066  (not  a  toll-free 
niunber).  All  written  comments 
submitted  in  response  to  this  notice  will 
be  available  for  inspection  and  copying 
in  the  NIGC  office  from  9  a.m.  until 
noon  and  from  2  p.m.  to  5  p.m.  Monday 
through  Friday.  All  timely  written 
submissions  will  be  considered  in 
determining  the  nature  of  any  proposal. 

Auttiority  and  Signature 

This  advance  notice  of  proposed 
rulemaking  was  prepared  under  the 
direction  of  Tom  Foley,  Vice  Chairman, 
National  Indian  Gaming  Commission, 
1441  L  St..  NW..  Suite  9100, 
Washington,  DC  20005. 

Signed  at  Washington.  DC  this  21at  day  of 
August,  1997. 
Tom  Folay, 

Vice  Chairman,  National  Indian  Gaining 
CommisBton, 

[FR  Doc.  97-22725  Filed  8-29-97;  8:45  am] 
BHJJNQ  coca  T«tS-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 
[MO04<^-3018b;  FRL-6881-71 

Approval  ar>d  Pronujigation  of  Air 
Quality  Irnpiamentation  Plans; 
Maryland;  Control  of  Volatile  Organic 
CompourMJ  Emissions  From  Sheet-Fad 
and  Web  Lithographic  Printing  and 
Paper  Coatings 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  nde. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the  State  of 
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Maryland  for  the  piupose  of  estabUsfe^g 
volatile  organic  compoimd  (VOC) 
emission  control  requirements  for  sheet- 
fed  and  web  lithographic  printing  and 
amending  control  requirements  for 
paper,  fabric,  vinyl  and  plastic  pmrts 
coating.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  writhout  prior  proposal  because  the  ■ 
Agency  views  this  as  a  noncontroversial 
Sn*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
nde.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  October  2. 1997. 


;  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone/CO  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  nornial  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  HI,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Maryland  Department  of 
the  Environment.  2500  Broening 
Highway,  Baltimore,  Maryland  21224. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Carolyn  M.  Donahue,  (215)  566-2095,  at 
the  EPA  Region  III  office  address  listed 
above,  or  via  e-mail  at 
donahue.carolynOepaniail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  m  address. 

SUPPLEMENTARY  MRMMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  tide,  pertaining  to 
Maryland's  sheet-fed  and  web 
lithographic  printing  regulations,  which 
is  located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

Antiiority:  42  U.S.C  7401-7671q. 

Dated:  August  15. 1997. 
'HMnaasVohaggio, 

Acting  Regional  Administiator,  Region  UL 
(FR  Doc.  97-23020  FUed  8-29-97;  8:45  am] 
■axwo  coca  isio  so  u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6883-5I 

Approval  and  Promulgation  of  Air 
QuaHty  impiemantatlon  Plans;  Rhoda 
Island;  Reasonatily  Available  Control 
Technology  for  Nitrogen  Oxides 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  nde. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Rhode 
Island.  This  revision  establishes  and 
requires  Reasonably  Available  Control 
Technology  (RACT)  at  stationary 
sources  of  nitrogen  oxides  (NOx).  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  tids  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  October  2, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  I*rotection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  Division  of  Air 
and  Hazardous  Materials,  Rhode  IslaSd 
Department  of  Environmental 
Management,  291  Promenade  Street. 
Providence,  RI  02908-5767. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  A.  Rapp,  Environmental 
Engineer,  Air  Quality  Planning  Unit 
(CAQ).  U.S.  EPA,  Region  I,  JFK  Federal 
Building,  Boston,  MA  02203-2211; 


(617)  565-2773; 

Rapp.Steve«EPAMAIL.EPA.GOV. 
SUPPLEMENTARY  MFORMATKM:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Antfaorfty:  42  U.S.C.  7401— 7671q. 

Dated:  August  19, 1997. 
John  P.  DeVillaia, 
Regional  Administrator.  Region  t. 
[FR  Doc.  97-23229  FUed  fr-29-97;  8:45  am) 

BtLUNQCOOEi 


ENVIRONMENTAL  PROTECTION 
AOENCY 

40CFRPart81 
[AZ-001-BU;  Fm.-688»-7I 

Claan  Air  Act  Reclassification; 
Arizona— Phoanix  Nonattalnment  Area; 
Ozone 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  determine 
that  the  Phoenix,  Arizona  moderate 
ozone  nonattainment  area  has  not 
attained  the  l-houir  ozone  national 
ambient  air  quality  standard  (NAAQS) 
by  the  Clean  Air  Act  (CAA)  mandated 
attainment  date  for  moderate 
nonattainment  areas,  November  15, 
1996.  EPA  also  proposes  to  deny  the 
State  of  Arizona's  application  for  a  one- 
year  extension  of  the  November  15, 
1996  attainment  date  for  the  Phoenix 
area.  The  proposed  determination  and 
denial  are  based  in  whole  or  in  part  on 
EPA's  review  of  monitored  air  quality 
data  from  1994  through  1996  for 
compliance  with  the  1-hour  ozone 
NAAQS.  If  EPA  takes  final  action  on  the 
determination  and  denial  as  proposed, 
the  Phoenix  ozone  nonattainment  area 
will  be  reclassified  by  operation  of  law 
as  a  serious  nonattainment  area.  The 
efiiect  of  such  a  reclassification  would  be 
to  continue  progress  toward  attainment 
of  the  1-hour  ozone  NAAQS  through  the 
development  of  a  new  State 
implementation  plan  (SIP)  addressing 
attainment  of  that  standard  by 
November  15, 1999. 

DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  October  2, 
1997.  Comments  should  be  addressed  to 
the  contact  listed  below. 
ADDRESS^:  Copies  of  the  State 
extension  request,  EPA's  draft  technical 
support  dociunent  for  this  rulemaking, 
{md  EPA's  policies  governing  attainment 
findings  and  extension  requests  are 
contained  in  the  docket  for  this 
ndemaking.  A  copy  of  this  notice  is  also 
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available  in  the  air  programs  section  of 
EPA  Region  9's  website,  http:// 
www.epa.gov/region09.  The  docket  is 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency. 
Region  9,  Office  of  Air  Planning.  Air 
Division.  17th  Floor,  75  Hawthorne  Street. 
San  Francisco,  California  94105.  (415)  744- 
1248; 

Arizona  Department  of  Environmental 
Quality.  Office  of  Outreach  and 
Information,  First  Floor,  3033  N.  Central 
Avenue.  Phoenix,  Arizona  85012.  (602) 
207-2217;  and 

Maricopa  County  Environmental  Servicm 
Department.  Technical  Services  Division, 
1001  N.  Central  Avenue.  Suite  201. 
Pboanix,  Arizona  85004  (602)  506-6010. 

FOR  FURTHER  MFORMATION  CONTACT: 
Frances  Wicher.  Office  of  Air  Planning 
(AIR-2).  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street. 
San  Francisco.  California  94105.  (415) 
744-1248. 

SUPPlfMENTARY  MFORMATION: 

I.  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classifications 

The  Clean  Air  Act  Amendments  of 
1990  (CAA)  were  enacted  on  Novemt)er 
15, 1990.  Under  secUon  107(d)(1)(C)  of 
the  CAA,  each  ozone  area  designated 
nonattainment  for  the  l-hour  ozone 
NAAQS  prior  to  enactment  of  the  1990 
Amendments,  such  as  the  Phoenix  area, 
was  designated  nonattainment  by 
operation  of  law  upon  enactment  of  the 
1990  Amendments.  ■  Under  section 
181(a)  of  the  Act,  each  ozone  area 
designated  nonattainment  under  section 
107(d)  was  also  classified  by  operation 
of  law  as  "marginal,"  "moderate," 
"serious,"  "severe,"  or  "extreme" 
depending  on  the  severity  of  the  area's 
air  quality  problem.  Ozone 
nonattainment  areas  with  design  values 
between  0.138  and  0.16  parts  per 
million  (ppm),  such  as  the  Phoenix  area, 
were  classified  as  moderate.  These 

nonattainment  designations  and     

classifications  were  codified  in  40  CFR 


part  81.  See  56  FR  56694  (November  6. 
1991). 

States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
operation  of  law  under  section  107(d) 
were  required  to  submit  State 
implementation  plans  (SIPs)  designed  to 
show  progress  towards  attainment,  and 
attainment  of  the  ozone  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  November  15, 1996.  Moderate  area 
SIP  requirements  are  found  primarily  in 
section  182(b)  of  the  CAA. 

B.  Reclassification  to  Serious 

EPA  has  the  responsibility,  pursuant 
to  section  181(b)(2)(A)  of  the  CAA.  of 
determining,  withiii  six  months  of  the 
applicable  attainment  date  (including 
any  extension  of  that  date)  whether  an 
ozone  nonattainment  area  has  attained 
the  ozone  NAAQS.  Under  section 
18l(bH2)(A),  if  EPA  finds  that  a 
moderate  area  has  not  attained  the 
ozone  NAAQS.  it  is  reclassified  by 
operation  of  law  to  the  higher  of  the 
next  higher  classification  or  to  the 
classification  applicable  to  the  area's 
design  value  at  the  time  of  the  finding. 
Pursuant  to  section  181(b)(2)(B)  of  the 
Act,  EPA  must  publish  a  notice  in  the 
Federal  Register  identifying  areas 
which  failed  to  attain  the  standard  and 
therefore  must  be  reclassified  by 
operation  of  law. 

The  1-hour  ozone  NAAQS  is  0.12 
ppm  not  to  be  exceeded  on  average 
more  than  one  day  per  year  over  any 
three  year  period.  40  CFR  50.9  and 
Appendix  H.  EPA  makes  attainment 
determinations  for  ozone  nonattainment 
areas  using  the  most  recently  available, 
quality-assured  air  quality  data  covering 
the  3-year  period  up  to  and  including 
the  attainment  date.^  Consequently,  EPA 
will  determine  whether  the  Phoenix 
area's  air  quality  has  met  the  moderate 
area  attainment  deadline  of  November 
15,  1996  based  upon  all  1994,  1995,  and 
1996  (through  November  15)  quality- 
assured  air  quality  data  available  to  the 
Agency.^  From  the  available  data,  EPA 


'  On  July  18. 1997  (62  FR  3S856).  EPA  revised  the 
ozooe  NAAQS  to  establish  a  S-hour  standard; 
however,  in  order  to  ensure  an  effective  transition 
to  the  new  8-hour  standard,  EPA  also  retained  the 
1-hour  NAAQS  for  an  area  until  such  time  as  it 
datMmines  that  the  area  meets  the  1-hour  standard. 
Sea  revised  40  CFR  $  50.9  at  62  FR  38894.  As  a 
result  of  retaining  the  1-houx  standard,  CAA  part  D, 
subpart  2  Additional  Provisions  for  Ozone 
Nonattainment  Areas,  including  the  reclassification 
provisions  of  section  181(b).  remain  applicable  to 
afeaa  that  are  not  attaining  the  1-hour  standard. 
Unlees  otherwise  indicated,  all  references  in  this 
notice  are  to  the  t-bour  osone  NAAQS. 


'See  generally  57  FR  13506  (April  16. 1992)  and 
Memorandum  from  D.  Kent  Berry,  Acting  Director. 
Air  Quality  Management  Division,  EPA,  to  Regional 
Air  Office  Directors;  "Procedures  for  Processing 
Bump  Ups  and  Extensions  for  Marginal  Ozone 
Nonattainment  Areas."  February  3. 1994  (Berry 
memorandum).  While  explicitly  applicable  only  to 
m^fginal  areas,  the  general  procedures  for 
processing  reclassifications  and  extension  raquacts 
described  in  ttiis  memorandum  apply  regardlaaa  of 
the  initial  classification  of  an  area  because  all 
reclassifications  are  made  pursuant  to  the  same 
Clean  Air  Act  requirements  in  section  181(b)(2). 

>  All  quality-assured  available  data  includes  all 
data  available  from  the  state  and  local/national  air 
monitoring  (SLAMS/NAMS)  network  as  submitted 
to  EPA's  AIRS  system  and  all  dau  available  to  EPA 
from  special  purpose  monitoring  (SPM)  sites  that 
meet  the  requiremonU  of  40  CFR  58.13.  Sea 


determines  the  average  ntimber  of 
exceedances  per  year  at  each  ozone 
monitor  during  this  period.  If  this 
number  is  greater  than  one  at  any 
monitor,  then  the  area  is  determined  to 
have  not  attained  by  November  15, 
1996.  EPA  then  calculates  the  design 
value  for  the  area  to  determine  the 
correct  new  classification.''  A  design 
value  is  an  air  quality  concentration  and 
is  a  measure  of  the  severity  of  an  area's 
air  quality.  Ozone  design  values  are 
used  to  determine  the  correct 
classification  of  an  area  and  to 
determine  the  level  of  controls  needed 
for  attainment. 

C.  Attainment  Date  Extensions 

If  a  state  does  not  have  the  clean  data 
necessary  to  show  attainment  of  the 
NAAQS.  it  may  apply,  under  section 
181(a)(5)  of  the  CAA,  for  a  one  year 
attainment  date  extension.  Issuing  an 
extension  is  discretionary,  but  EPA  can 
exercise  that  discretion  only  if  the  state 
has:  (1)  Complied  with  the  requirements 
and  commitments  pertaining  to  the 
applicable  implementation  plan  for  the 
area,  and  (2)  the  area  has  measured  no 
more  than  one  exceedance  of  the  ozone 
NAAQS  at  any  monitoring  site  in  the 
nonattainment  area  in  the  year 
preceding  the  extension  year.  Section 
181(a)(5)  and  Berry  memorandimi. 
Under  section  181(a)(5),  EPA  may  issue 
up  to  two  such  extensions  if  these 
conditions  have  been  met.  The  CAA's 
extension  provision  is  intended  to  grant 
areas  close  to  attainment  a  short 
additional  period  in  which  to 
demonstrate  that  they  are  in  fact 
attaining  the  standard.  The  underlying 
premise  of  an  extension  is  that  an  area 
already  has  in  place  a  control  strategy 
adequate  to  attain  the  ozone  standard 
and  that  no  additional  measures  are 
necessary. 

Areas  that  apply  for  an  extension 
should  document  that  they  have 
initiated  rule  development  activities  in 
order  to  meet  the  Act's  requirements 
associated  with  the  new  classification. 
Berry  memorandum. 

D.  The  Vse  of  Special  Purpose 
Monitoring  Data 

EPA's  policy  on  the  use  of  ozone 
special  purpose  monitoring  data  is 
discussed  briefly  below  and  is  described 
in  the  Memorandum  entitled  "Agency 


Memorandum  lohn  Seitz,  Director.  OAQPS.  to 
Regional  Air  Directors;  "Agency  Policy  on  the  Use 
of  Ozone  Special  Purpose  Monitoring  Data,"  August 
22. 1997  and  section  I.D.  of  this  notice. 

'See  Memorandum  from  William  G.  Laxton, 
Director,  Technical  Support  Bivision  to  the 
Regional  Air  Directors;  "Ozone  and  Carbon 
Monoxide  Design  Value  Calculations,"  )uim  IB, 
1990. 
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Policy  on  the  Use  of  Ozone  Special 
Ptupose  Monitoring  Data"  from  John 
Seitz,  E>irector,  Office  of  Air  Quality 
Planning  and  Standards,  to  the  Regional 
Air  Directors.  August  22. 1997. 

40  CFR  50.9  and  Appendix  H  set  forth 
the  method  for  determining  whether  the 
ozone  standard  has  been  met  Section 
50.9  provides: 

The  standard  is  attained  when  the 
expected  number  of  days  with  maximiun 
hoiurly  average  concentrations  above  0.12 
ppm  is  equal  to  or  less  than  1,  as  determined 
by  Appendix  H. 

Monitoring  to  determine  attainment 
under  section  50.9  and  Appendix  H  is 
governed  by  40  CFR  part  58.  As  the 
Agency  charged  with  implementing  the 
Clean  Air  Act,  EPA  has  the  authority  to 
establish  the  mechanisms  necessary  to 
monitor  air  quality.  See  CAA  sections 
103(c).  110(a)(2)(B).  301(a),  and  319. 
Pursuant  to  this  authority.  EPA  has 
reqtiired  that  each  state's 
implementation  plan  ensure  the 
establishment  of  an  official  network  of 
air  pollution  monitors,  as  set  forth  in  40 
CFR  part  58.  The  official  network  is 
refarred  to  as  the  State  and  Local  Air 
Monitoring  Stations  (SLAMS)  network. 

Data  from  SLAMS  monitors  are 
quality  assured  by  the  state  and  local 
agencies  prior  to  submission  to  EPA, 
and  again  by  EPA  when  the  data  are 
entered  into  EPA's  database.  Through 
this  system,  EPA  ensures  that  its 
regulatory  decisions  are  based  on 
scientific  data  that  meet  a  consistent 
standard  of  reliability. 

For  data  from  monitors  that  are  not 
part  of  the  SLAMS  network  required  by 
part  58,  EPA  regulations  provide  that 
EPA  will  exclude  the  data  when  they  do 
not  meet  the  terms  of  40CFR  58.14^ 


Special  purpose  monitors.  Section 
58.14(a)  provides: 

Any  ambient  air  quality  monitoring  station 
other  than  a  SLAMS  or  [prevention  of 
significant  deterioration)  station  from  which 
the  State  intends  to  use  the  data  as  part  of 
a  demonstration  of  attainment  or 
nonattainment  or  in  computing  a  design 
value  for  control  purposes  of  the  (NAAQS) 
must  meet  the  requirements  for  SLAMS 
described  in  section  58.22  and,  after  January 
1, 1983,  must  also  meet  the  requirements  for 
SLAMS  as  described  in  section  58.13  and 
appendices  A  and  E  to  this  part 

Sections  58.13  and  58.22  prescribe  the 
operating  schedule  and  monitoring 
methodology,  respectively,  for  SLAMS 
monitors.  Appendix  A  contains  quality 
assurance  criteria  to  be  followed  by 
SLAMS  monitors,  and  Appendix  E 
contains  siting  criteria  for  monitoring 
instruments. 

Section  58.14(b)  further  provides: 

Any  ambient  air  quaUty  monitoring  station 
other  than  a  SLAMS  or  PSD  station  from 
which  the  State  intends  to  use  the  data  for 
SIP-related  functions  other  than  as  described 
in  paragraph  (a)  of  this  section  is  not 
necessarily  required  to  comply  with  the 
requirements  for  a  SLAMS  station  imder 
paragraph  (a)  but  must  be  operated  in 
accordsmce  with  a  monitoring  schedule, 
methodology,  quality  assurance  procediues, 
and  probe  or  instrument-siting  specifications 
approved  by  the  Regional  Administrator. 

Thus,  vmder  its  current  regulations,  if 
data  recorded  at  special  purpose 
monitors  meet  the  criteria  of  section 
58.14,  there  is  no  basis  for  EPA  to 
exclude  those  data  from  consideration. 
Data  which  meet  the  requirements  of 
section  58.14(a)  have  been  demonstrated 
to  be  of  equivalent  reliability  as  official 
network  monitors,  and  absent  an 
explicit  regulatory  basis  for  exclusion. 


^ust  be  taken  into  account.  Since  the 
reliability  of  these  data  is  based  solely 
on  technical  and  scientific 
considerations,  EPA  has  concluded  that 
a  state's  intended  use  of  the  SPM  data 
is  not  an  appropriate  factor  in 
determining  whether  data  from  SPMs 
that  otherwise  meet  the  requirements  of 
section  58.14  may  be  excluded  frt>m 
consideration  in  ozone  designation  and 
classification  determinations,  in 
computing  an  ozone  design  value  for 
control  purposes,  or  for  other  ozone  SIP- 
related  purposes. 

n.  Proposal  in  Regard  to  the  Phoenix 
done  Nonatteinmimt  Area 

A.  The  State  of  Arizona's  Extenaon 
Application 

On  May  2. 1997,  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  requested  a  one-year  extension 
of  the  ozone  attainment  date  for  the 
Phoenix  area.  Letter,  Russell  F.  Rhoades, 
Director,  ADEQ  to  Felicia  Marcus, 
Regional  Administrator,  U.S.  EPA 
Region  9,  May  2, 1997.  In  the  letter,  the 
State  discusses  the  Phoenix  area's 
compliance  with  the  Clean  Air  Act's 
two  minimum  criteria  for  an  extension 
and  also  describes  the  State's  continuing 
efforts  to  ensure  progress  toward  ozone 
attainment  Attached  to  the  letter  is  a 
table  listing  all  1996  exceedances  of  the 
1-hoiu'  ozone  standard  in  and  around 
the  Phoenix  area.  This  table  listed  not 
only  the  one  exceedance  recorded  at  a 
SLAMS  site  (the  Mesa  site)  but  also  the 
nine  exceedances  recorded  at  special 
purpose  monitoring  (SPM)  sites  in  the 
area.  This  list  of  exceedances  is 
reproduced  in  Table  1. 


Table  1.— Ozone  Exceedances  in  Markx)pa  Counts— 1996 


SNa 

Blue  Point  _.„„.>_...„ 

Blue  Point  

Falcon  Field 

Fountain  Hills -.„ 

Fotjntain  Hills 

Fountain  Hills 

Fountain  HiOs 

Unna 

Mt  Od 

Salt  River  Pima ... 


Type  of  site 


PPM 


SPM 

SPM 

SPM 

SPM 

SPM 

SPM 

SPM 

SLAMS 

SPM 

SPM 


July  23.  1996 

August  16.  1996 

July  23.  1996 

May  21.  1996  .... 

June  4,  1996  

July  23,  1996 
August  28.  1996 

July  23,  1996 

May  21,  1996  .... 
July  23,  1996 


ai40 

0.132 
ai29 
0.128 
0.126 
0.129 
0.132 
ai27 
0.130 
ai30 


The  Falcon  Field  and  Foimtain  Hills 
monitoring  sites  are  operated  by  the 
Maricopa  County  Environmental 
Services  Department  (MCESD)  and  are 
located  along  the  rapidly-growing 
eastern  edge  of  the  metropolitan 


Phoenix  area.^  These  sites  were 
established  in  1989  and  1996, 


'The  Blue  Point  and  Mount  Ord  monitors  are 
located  outside  the  Iraundaries  of  the  Phoenix 
ozone  nonattainment  area  but  are  clearly  influenced 
by  emissions  from  the  nonattainment  area.  For  the 
puipoMS  of  this  notice,  however,  EPA  has  not 
coosidarad  data  from  these  monitors  Init  may  do  so 
in  future  notices. 


respectively,  and  have  been  operated 
since  as  SPMs.'  The  sites  were 


*EPA  has  requested  the  conversion  of  tbeae  sitas 
to  SLAMS.  See  letter,  John  Kennedy,  U.S.  EPA— 
Region  9  to  Al  Brown  and  Violette  Broivn,  MCESD. 
February  10. 1997.  The  County  has  requested  until 
coitclusion  of  the  State's  air  monitoring  task  force 
lata  this  fell  before  responding  to  EPA's  laqoaeL 


46232 


Federal  Register  /  Vol.  62,  No.  169  /  Tuesday,  September  2,  1997  /  Proposed  Rules 


established  in  response  to  several  audits 
(including  one  by  EPA)  that  found  the 
County's  monitoring  network 
inadequate  to  meet  minimum 
monitoring  requirements  in  EPA's 
regulations.  EPA's  monitoring 
regulations  require  siting  monitors  in 
areas  of  maximum  expected  ozone 
concentrations  and  maximum  expected 
population  exposure.  Evaluation  of  the 
ozone  situation  in  the  Phoenix  area  has 
indicated  that  the  eastern  edge  of  the 
area  is  the  most  likely  region  for  both 
maximum  ozone  concentrations  and, 
because  of  its  high  popidation  growrth 
rate,  maximum  population  exposure. 

EPA  has  evaluated  the  operation  of 
each  site  in  1996  by  reviewing 
dociunentation  prepared  by  MCESD 
and/or  by  independenUy  auditing  each 
monitor.  See  Memorandum,  Bob 
Pallarino,  EPA,  to  John  Kennedy,  EPA; 
"Adequacy  of  Maricopa  County  Ozone 
Monitoring  network,"  July  31, 1997  and 
Memorandum.  John  Kennedy  and  Bob 
Pallarino,  EPA,  to  Debbie  Jordan  and 
Frances  Wicher.  EPA;  "Site  Evaluation 
and  Quality  Control/Quality  Asstirance 
Review  of  Selected  Maricopa  County 
Ozone  Monitoring  Sites,"  July  25, 1997. 
Based  on  its  evaluation,  EPA  has 
determined  that  these  monitors  are 
sited,  equipped,  and  operated  consistent 
mth  EPA's  regulations  at  40  CFR  part 
5A.  subpart  B  and  Appendices  C  and  E 
and  that  the  1996  data  given  in  Table  1 
meets  EPA's  quality  assurance 
requirements  at  40  CFR  part  58, 
Appendix  A.  Therefore,  EPA  has 
considered  the  ozone  exceedances  from 
these  SPMs  in  deciding  whether  to  issue 
an  extension. 

EPA  is  proposing  to  deny  the  State  of 
Arizona's  application  for  a  one-year 
extension  of  the  moderate  area  ozone 
attainment  date  for  the  Phoenix 
metropolitan  nonattainment  area.  EPA 
is  proposing  this  denial  because  the 
Phoenix  area  had  more  than  one 
exceedance  at  a  monitor  in  1996  (4  at 
Foimtain  Hills)  and  thus  does  not  meet 
the  second  statutory  criterion  for 
granting  an  extension,  that  is,  the  area 
has  no  more  than  one  exceedance  in 
1996. 

Over  the  past  year,  the  State  of 
Arizona  has  been  extensively  evaluating 
the  Phoenix  ozone  problem.  ADEQ  has 
developed  and  continues  to  refine  an 
url)an  airshed  model  for  the  Phoenix 
area.  In  early  1996,  Governor  Symington 
convened  an  Air  Quality  Strategies  Task 
Force  to  recommend  ^th  short-  and 
long-term  strategies  for  improving 
Phoenix's  air  quality.  The  Task  Force, 
which  included  business, 
environmental,  and  local  governmental 
representatives,  reconunended  in 
December  1996,  a  number  of  additional 


l^zone  reduction  strategies  for  the  area. 
Many  of  these  strategies  are  contained 
in  legislation  passed  in  the  1997 
Arizona  legislative  session  and  were 
submitted  to  EPA  on  April  21, 1997  as 
part  of  the  State's  Voluntary  Early 
Ozone  Plan  (VEOP).  Additionally,  on 
June  3, 1997  (62  FR  30260),  EPA 
approved  Governor  Symington's  request 
to  extend  the  federal  reformulated 
gasoline  (RFC)  program  to  the  Phoenix 
area  and  RFC  is  now  available  there. 
The  State  is  ciurently  developing  its 
own  clean  burning  gasoline  program. 
These  measures  are  in  Addition  to  the 
existing  ozone  control  strategy  that 
includes  the  State's  premier  centralized 
enhanced  vehicle  inspection  program 
(approved  by  EPA  on  May  8, 1995)  that 
already  exceeds  the  CAA's  vehicle 
inspection  and  maintenance  program 
requirement  for  serious  areas. 

Unfortunately,  initial  results  from  the 
air  quality  modelling  undertaken  for  the 
VEOP  showed  that  the  existing  control 
strategy  even  when  combined  with  the 
additional  measures  contained  in  the 
VEOP  were  not  enough  to  demonstrate 
attaiiunent  of  the  ozone  standard.  Draft 
VEOP,  p.  E-8.  There  were,  however, 
significant  technical  concerns  with 
these  initial  modelling  results  and 
ADEQ  continues  to  refine  the  UAM. 
Preliminary  results  from  this  additional 
work  support  the  draft  VEOP's  basic 
finding  that  the  Phoenix  area  will  need 
additional  emission  reductions  in  order 
to  attain  the  ozone  standard.  See 
Memorandum,  Frances  Wicher,  EPA,  to 
Docket  AZ-001-BU;  "Record  of 
Communication,"  August  8, 1997. 
As  noted  before,  the  underlying 
premise  of  an  extension  is  that  an  area 
is  close  to  attainment  and  already  has  in 
place  the  control  strategy  needed  for 
attaiiunent.  All  evidence  in  front  of  the 
Agency  indicates  that  the  Phoenix  area 
is  not  close  to  attainment  of  the  1-hour 
ozone  standard  and  that,  despite  the 
State's  dedicated  efforts  to  adopt  and 
implement  controls,  the  area  will  need 
to  continue  its  on  going  planning  and 
control  efforts.  Thus,  even  if  the 
Phoenix  area  met  the  statutory 
requirements  for  granting  an  extension, 
EPA  believes  that  such  an  extension 
would  not  be  appropriate  at  this  time. 

B.  Imposed  Nonattainment 
Determination 

Attainment  of  the  1-hour  ozone 
NAAQS  is  demonstrated  in  an  area 
when  the  expected  nimiber  of  days  per 
calendar  year  with  nmxinmim  hourly 
average  ozone  concentrations  above  0.12 
ppm  is  equal  to  or  less  than  one.  40  CFR 
50.9.  The  average  nuimber  of  days  is 
calculated  for  a  three-year  period.  40 
CFR  part  50.  Appendix  H  and  Laxton 


memo.  The  1994-1996  period  is  used  to 
demonstrate  attainment  by  November 
15, 1996. 

Table  2  lists  the  3-year  average 
number  of  days  over  the  1-hour  ozone 
standard  at  each  SLAMS  monitoring  site 
in  the  Phoenix  metropolitan  area  for  the 
period  1994  to  1996  and  each  monitor's 
design  value  for  that  period.^  Design 
values  are  calculated  following  the 
procedures  in  the  Laxton  memo.  A 
complete  listing  of  the  ozone 
exceedances  at  each  monitor  as  well  as 
EPA's  calculations  of  the  design  values 
can  be  found  in  the  TSD. 

TABLE  2.— Average  Number  of 
Ozone  Exceedances  Days  per 
Year  in  the  Phoenix  Metropoli- 
tan AREA 

[1994-1996] 


Num- 

ber of 

days 

Average 

Site 

over 

numt>er  of 

de- 

Site 

the 

exceedance 

v3ue 

sUmd- 

days  per 

ard 

year 

(PPM) 

(1994- 

1996) 

" 

South  Phoe- 

nix   

1 

0.3 

0.110 

West  Ptwefxx 

0 

0.0 

0.110 

Mesa 

4 

1.3 

0.126 

North  Phoe- 

nix   

4 

1.3 

ai2S 

Glendale  ..... 

0 

0 

ai09 

Pinnacle 

Peak 

1 

0.3 

0.119 

Central  Phoe- 

nix   

0 

0 

0.113 

South  Scotts- 

daie  

1 

0.3 

0.121 

As  can  be  seen  from  Table  2,  two 
monitoring  sites  (Mesa  and  North 
Phoenix)  have  averaged  more  than  1 
exceedance  day  per  year  in  the  1994- 
1996  period.  EPA  is,  therefore, 
proposing  to  find  that  the  Phoenix 
metropolitan  area  did  not  attain  the  1- 
hour  ozone  NAAQS  by  the  statutory 
deadline  for  moderate  area  of  November 
15, 1996. 

EPA  is  also  proposing  that  the 
appropriate  reclassification  of  the  area  is 
to  serious.  Section  181(b)(2)  requires  the 
area  to  be  reclassified  to  the  higher  of 
the  next  higher  classification  or  the 


''EPA  does  not  have  compete  19M  and  1995  data 
from  the  SPM  sites  and  thus  is  not  listing  those  site* 
in  Tri>le  2.  However,  based  on  the  limited  data 
available  to  the  Agency,  six  SPM  sites  (Papago  Park, 
Phoenix  Supersite,  Phoenix  VQ,  Falcon  Field, 
Fountain  Hills,  and  Salt  River  Pima)  averaged  more 
than  one  ozone  exceedance  per  year  in  the  1994- 
1996  period.  Thus,  the  limited  SPM  data  EPA  does 
have  confirm  its  proposed  determination  that  the 
Phoenix  area  failed  to  attain  the  l-hour  ozone 
standard  by  Novembor  IS.  1996. 
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classification  appropriate  to  the  design 
value  at  the  time  of  the  nonattainment 
finding.  The  next  highest  classification 
for  Phoenix  is  serious.  The  other 
potential  classification  is  severe.  Based 
on  the  design  value  calculated  using 
data  solely  from  the  SLAMS/NAMS 
network,  the  area's  design  value  is  0.126 
ppm.  Using  the  limited  data  set  bom  the 
SPMs,  the  area's  maximum-possible 
design  value  is  0.132  ppm.  Both  of  these 
design  values  are  well  below  the  range 
required  for  a  severe  classification,  that 
is  0.180  to  0.280  ppm. 

C.  SIP  Requirements  for  Serious  Ozone 
Areas 

Under  section  181(a)(1)  of  the  Act,  the 
attainment  deadline  for  moderate  area 
ozone  nonattainment  areas  reclassified 
to  serious  tmder  section  181(b)(2)  will 
be  as  expeditiously  as  practicable  but  no 
later  than  November  15.  1999.  Under 
section  182(i),  these  reclassified  areas 
are  required  to  submit  SIP  revisions 
addressing  the  serious  area 
requirements  for  the  1-hour  ozone 
NAAQS  in  section  182(c).  Section  182(i) 
further  provides  that  the  Administrator 
may  adjust  the  statutory  schedules  for^ 
submittal  of  these  SIP  revisions. 
Accordingly,  EPA  is  exercising  this 
authority  to  require  submittal  of  the 
serious  area  SIP  revisions  no  later  than 
12  months  frtim  the  effective  date  of  the 
area's  reclassification.  EPA  believes  that 
a  12  months  schedule  is  appropriate 
because  attainment  date  for  serious 
areas,  November  15, 1999,  is  little  more 
than  2  years  away  and  the  State  will 
need  to  expedite  adoption  and 
implementation  of  controls  to  meet  that 
deadline.  EPAis  requesting  comments 
on  this  schedme. 

Under  section  182(c),  the 
requirements  for  serious  ozone 
nonattainment  areas  include,  but  are  not 
limited  to,  the  following:  (1)  Attainment 
and  reasonable  fiulher  progress 
demonstrations;  (2)  an  enhanced  vehicle 
inspection  and  maintenance  program; 
(3)  clean-fuel  vehicle  programs;  (4)  a  50 
ton-per-year  major  source  threshold;  (5) 
more  stringent  new  source  review 
requirements;  (6)  an  enhanced 
monitoring  program;  and  (7) 
contingency  provisions. 

EPA  nas  issued  a  "General  Preamble 
for  the  Implementation  of  Tide  I  of  the 
Clean  Air  Act  Amendments  of  1990" 
that  sets  forth  the  Agency's  preliminary 
views  on  how  it  will  act  on  SIPs 
submitted  under  TiUe  I  of  the  Act  See 
generally  57  FR  13498  (April  16, 1992) 
and  57  FR  18070  (April  28, 1992). 

EPA  has  recently  promulgated  an  8- 
hoiu:  ozone  standud  (62  FR  38856,  July 
18, 1997).  In  order  to  facilitate  the 
transition  fit>m  the  1-hour  to  the  8-hour 


NAAQS,  EPA  may  issue  additional 
guidance  to  assist  states  in  meeting  the 
serious  area  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
action.  Each  finding  of  failure  to  attain 
or  request  for  an  extension  of  an 
attainment  date  shall  be  considered 
separately  and  shall  be  based  on  the 
factual  situation  of  the  area  under 
consideration  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

HL  Administrative  Reqidrementa 

A.  Executive  Order  (E.O.)  12866 

Under  E.0. 12866,  (58  FR  51735, 
October  4, 1993),  EPA  is  required  to 
determine  whether  today's  proposal  is  a 
"significant  regulatory  action"  within 
the  meaning  of  the  E.O.,  and  therefore 
should  be  subject  to  OMB  review, 
economic  analysis;  and  the 
requirements  of  the  E.O.  SeeE.O.  12866, 
sec.  6(a)(3).  The  E.O.  defines,  in  sec. 
3(f),  a  "significant  regulatory  action"  as 
a  regulatory  action  that  is  likely  to  result 
in  a  rule  that  may  meet  at  least  one  of 
four  criteria  identified  in  section  3({), 
including, 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budlgetai^ 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  the  finding 
of  failure  to  attain  proposed  today,  as 
well  as  the  establishment  of  SIP 
submittal  schedules  resulting  fitim  a 
bump-up,  would  result  in  none  of  the 
efiiBcts  identified  in  E.O.  12866  sec.  3(f). 
Under  section  18l(bH2)  of  the  Act. 
findings  of  failure  to  attain  are  based 
upon  air  quality  considerations,  and 
reclassifications  must  occur  by 
operation  oflaw  in  light  of  certain  air 
quality  conditions.  These  findings  do 
not,  in-and-of-themselves,  impose  any 
new  requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  diffierendy 
classified  areas..and  because  those 
requirements  are  automatically  triggered 


by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  failure  to  attain  and  reclassification 
cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local,  or  tribal 
governments  or  communities.  The  same 
is  true  of  the  determination  not  to  grant 
a  one-year  extension,  in  light  of  the  fact 
that  this  determination  is  also  based  in 
part  on  air  quality  values.  Similarly,  the 
establishment  of  new  SIP  submittal 
schedules  merely  establishes  the  dates 
by  which  SIPs  must  be  submitted,  and 
does  not  adversely  affect  entities. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  601  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entitira. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  popidations  of  less  than  50,000. 

A  finding  of  failure  to  attain  (and  the 
consequent  reclassification  by  operation 
of  law  of  the  nonattainment  area)  under 
section  181(b)(2)  of  the  Act,  a  denial  of 
a  one-year  extension  request,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  a  reclassified  area,  do  not, 
in-and-of-themselves,  directiy  impose 
any  new  requirements  on  small  entities. 
See  Mid-Tex  Electric  Cooperative,  Inc.  v. 
FEBC.  773  F.2d  327  (D.C.  Cir.  1985) 
(agency's  certification  need  only 
consider  the  nde's  impact  on  entities 
subject  to  the  requirements  of  the  rule). 
Instead,  this  rulemaking  simply 
proposes  to  make  a  factual 
determination  and  to  establish  a 
schedule  to  require  States  to  submit  SIP 
revisions,  and  does  not  propose  to 
directiy  regulate  any  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  EPA 
certifies  that  today's  proposed  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 

C  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  eBiects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  when  EPA  promulgates  "any 
general  notice  of  proposed  rulemaking 
that  is  likely  to  result  in  promulgation 
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of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more" 
in  any  one  year.  A  "Federal  mandate" 
is  defined,  under  section  101  of  UMRA, 
as  a  provision  that  "would  impose  an 
enforceable  duty"  upon  the  private 
sector  or  State,  local,  or  tribal 
governments",  with  certain  exceptions 
not  here  relevant.  Under  sec.  203  of 
UMRA.  EPA  must  develop  a  small 
government  agency  plan  before  EPA 
"establish(es|  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments". 
Under  section  204  of  UMRA,  EPA  is 
required  to  develop  a  process  to 
£acdlitate  input  by  elected  officers  of 
State,  lo<al,  and  tribal  governments  for 
EPA's  "tegulatory  proposals"  that 
contain  significant  Federal 
intergovernmental  mandates.  Under 
section  205  of  UMRA,  before  EPA 
promulgates  "any  rule  for  which  a 
written  statement  is  required  under 
[UMRA  sec.]  202",  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  either  adopt 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule,  or 
explain  why  a  different  alternative  was 
selected. 

Sections  202,  204,  and  205  of  UMRA 
do  not  apply  to  today's  action  because 
the  proposed  factual  determination  that 
Phoenix  failed  to  reach  attainment  does 
not.  in-and-of-itself,  constitute  a  Federal 
mandate  because  it  does  not  impose  an 
enforceable  duty  on  any  entity. 
Although  the  establishment  of  a  SIP 
submission  schedule  may  impose  such 
a  duty  on  the  State,  this  requirement 
merely  establishes  due  dates,  does  not 
set  out  any  requirements  not  otherwise 
already  present,  and  thus«annot  be 
considered  to  cost  $100  million  or  more. 
Finally,  section  203  ot  (JMRA  does  not 
apply  to  today's  action  because  the 
regulatory  requirements  proposed 
today — the  Sff  submittal  schedule — 
afiiect  only  the  State  of  Arizona,  which 
is  not  a  small  government  under  UMRA. 

D.  Rule  vs.  Adjudication 

It  should  be  noted  that  each  of  the 
three  administrative  requirements 
described  above— E.O.  12866,  the 
Regulatory  Flexibility  Act,  and  UMRA— 
apply  only  with  respect  to  agency 
actions  that  fall  into  the  category  of 
"rules",  as  defined  under  those 
provisions  or  under  the  Administrative 
Procediues  Act.  E.O.  12866  sec.  3  (d)- 
(e);  Regulatory  Flexibility  Act,  5  U.S.C. 
sec.  603(a).  601(2);  Unfunded  Mandates 
Reform  Act.  sees.  202-205.  421.  EPA  is 


considering  the  possibility  that  today's 
action,  to  the  extent  it  consists  of  a 
determination  that  the  Phoenix  area 
failed  to  attain  the  ozone  NAAQS  as  of 
the  end  of  1996.  mightnot  be 
considered  a  "rule"  as  defined  under 
these  provisions,  and  instead  might  be 
considered  an  informal  adjudication. 
The  basis  for  this  distinction  could  be 
that  today's  action  constitutes  a  specific 
factual  determination  applicable  only  to 
the  area  in  question,  based  on  pre- 
existing facts.  Under  these 
circumstances,  the  administrative 
requirements  discussed  above  might  not 
apply.  However,  EPA  is  taking  this 
approach  under  consideration,  it  is  not 
today  proposing  this  approach. 

List  of  Subjects  in  40  CFR  Part  81 

Enviroiunental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone. 

Authority:  42  U.S.C  sections  7401-7671q. 

Dated:  August  25, 1907. 
Felicia  Marcos, 
RegionaJ  Administtator. 
[FR  Doc.  97-23234  Filed  8-29-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[CA-002-BU;  FRL-5886-e] 

Clean  Air  Act  Reclassification; 
Callfomia-Santa  BartMira 
Nonattainment  Area;  Ozone 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nde. 

SUMMARY:  EPA  proposes  to  determine 
that  the  Santa  Barbara  moderate  ozone 
nonattaiiunent  area  has  not  attained  the 
1-hour  ozone  national  ambient  air 
quality  standard  (NAAQS)  by  the  Clean 
Air  Act  (CAA)  mandated  attainment 
date  for  moderate  nonattainment  areas, 
November  15, 1996.  The  proposed 
determination  is  based  on  EPA's  review 
of  monitored  air  quality  data  for 
compliance  with  the  1-hour  ozone 
NAAQS.  If  EPA  takes  final  action  on  the 
determination  as  proposed,  the  Santa 
Barbara  ozone  nonattainment  area  will 
be  reclassified  by  operation  of  law  as  a 
serious  nonattaiiunent  area.  The  effect 
of  such  a  reclassification  would  be  to 
continue  progress  toward  attainment  of 
the  1-hour  ozone  NAAQS  through 
development  of  a  new  State 
implementation  plan  (SIP)  addressing 
attainment  of  the  standard  by  November 
15. 1999. 


DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  October  2. 
1997.  Comments  should  be  addressed  to 
the  Region  9  office  under  ADDRESSES. 
ADDRESSES:  Copies  of  EPA's  draft 
technical  support  document  fTSD)  for 
this  rulemaking  and  EPA's  policies 
governing  attainment  findings  and 
extension  requests  are  contained  in  the 
docket  for  this  rulemaking.  A  copy  of 
this  notice  and  the  TSD  are  also 
available  in  the  air  programs  section  of 
EPA  Region  9's  website,  http:// 
www.epa.gov/region09.  The  docket  is 
available  for  inspection  during  normal 
business  hours  at  (he  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  9, 0£5ce  of  Air  Planning,  Air 
Division,  17th  Floor,  75  Hawthorne  Street, 
San  Francisco,  California  94105.  (415)  744- 
1248; 

California  Air  Resources  Board;  2020  L 
Street;  Sacrainento,  California;  and 

Santa  Barl>ara  Air  Pollution  Control  District; 
26  Castilian  Drive  B-23;  Goleta,  California. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Dave  Jesson,  Office  of  Air  Planning 
(AIR-2),  U.S.  Environmental  Protection 
Agency,  Region  9.  75  Hawthorne  Street. 
San  Francisco,  Califomia  94105.  (415) 
744-1288. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classifications 

The  Clean  Air  Act  Amendments  of 
1990  (CAA)  were  enacted  on  November 
15, 1990.  Under  section  107(d)(1)(C)  of 
the  CAA,  each  ozone  area  designated 
nonattainment  for  the  1-hour  ozone 
NAAQS  prior  to  enactment  of  the  1990 
Amendments,  such  as  the  Santa  Barbara 
nonattaiiunent  area,  was  designated 
nonattainment  by  operation  of  law  upon 
enactment  of  the  1990  Amendments.' 
Under  section  181(a)  of  the  Act,  each 
ozone  area  designated  nonattainment 
under  section  107(d]  was  also  classified 
by  operation  of  law  as  "maiginal," 
"moderate,"  "serious,"  "severe,"  or 
"extreme"  depending  on  the  severity  of 
the  area's  air  quality  problem.  Ozone 


>  On  )uly  18. 1997  (62  FR  38856).  PA  revised  the 
ozone  NAAQS  to  establish  ■  8-hour  standard; 
however,  in  order  to  ensuie  an  effective  transition 
to  the  new  8-hour  standard.  EPA  also  retained  the 
1-hour  NAAQS  for  an  area  until  such  time  as  it 
determines  that  the  area  meets  the  1-hour  standard. 
See  revised  40  CFR  50.9  at  62  FR  38894.  As  a  result 
of  retaining  the  1-hour  standard,  CAA  part  D, 
subpart  2  Additional  Provisions  for  Ozone 
Nonattainment  Areas,  including  the  reclassification 
provisions  of  section  181(b).  remain  applicable  to 
areas  that  are  not  attaining  the  1-hour  standard. 
Unless  otherwise  indicated,  all  references  in  this 
notice  are  to  the  1-hour  ozone  NAAQS. 
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nonattainment  areas  with  design  values 
between  0.138  and  0.160  parts  per 
million  (ppm),  such  as  the  Santa 
Barbara  area,  were  classified  as 
moderate.  These  nonattainment 
designations  and  classifications  were 
codified  in  40  CFR  part  81.  See  56  FR 
56694  (November  6, 1991).  The  Santa 
Barbara  nonattainment  area  comprises 
the  entire  County  of  Santa  Barbara.  See 
40  CFR  81.305. 

States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
operation  of  law  under  section  107(d) 
were  required  to  submit  State 
implementation  plans  (SlPs)  designed  to 
show  progress  towards  attainment,  and 
attainment  of  the  ozone  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  November  15, 1996.  Moderate  area 
SIP  requirements  are  found  primarily  in 
section  182(b)  of  the  CAA. 

B.  Reclassification  to  Serious 

EPA  has  the  responsibility,  pursuant 
to  section  181(b)(2)(A)  of  die  CAA,  of 
determining,  within  six  months  of  the 
applicable  attainment  date  (including 
any  extension  of  that  date)  ^  whether  an 
ozone  nonattainment  area  has  attained 
the  ozone  NAAQS.  Under  section 
181(b)(2)(A).  if  EPA  finds  that  a 
moderate  area  has  not  attained  the 
ozone  NAAQS,  it  is  reclassified  by 
operation  of  law  to  the  higher  of  the 
next  higher  classification  or  to  the 
classification  applicable  to  the  area's   - 
design  value  at  the  time  of  the  finding. 
Pursuant  to  section  186(b)(2)(B)  of  the 
Act,  EPA  must  publish  a  notice  in  the 
Federal  Register  identifying  areas 
which  failed  to  attain  the  standard  and 
therefore  must  be  reclassified  by 
operation  of  law. 

The  1-hour  ozone  NAAQS  is  0.12 
ppm  not  to  be  exceeded  on  average 
more  than  one  day  per  year  over  any 
three  year  period.  40  CFR  50.9  and 
Appendix  H.  EPA  makes  attainment 


determinations  for  ozone  nonattainment 
areas  using  the  most  recentiy  available, 
quality-assured  air  quality  data  covering 
the  3-year  period  up  to  and  including 
the  attainment  date.^  Consequently,  EPA 
will  determine  whether  the  Santa 
Barbara  area's  air  quality  has  met  the 
moderate  area  attainment  deadline  of 
November  15, 1996  based  upon  all  1994, 

1995,  and  1996  (through  November  15) 
quality-assured  air  qusiity  data  available 
to  the  Agency.^  From  the  available  data, 
EPA  determines  the  average  number  of 
exceedances  per  year  at  each  ozone 
monitor  during  this  period.  If  this 
number  is  greater  than  one  at  any 
monitor,  then  the  area  is  determined  to 
have  not  attained  by  November  15, 

1996.  EPA  then  calculates  the  design 
value  for  the  area  to  determine  the 
correct  new  classification.^ 

n.  Proposal  in  Regard  to  the  Santa 
Barbara  Ozone  Nonattaiiunent  Area 

A.  Current  Air  Quality 

The  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD) 
and  the  Califomia  Air  Resources  Board 
(CARB)  have  worked  hard  to  improve 
the  County's  air  quality.  The  early 
introduction  of  cleaner  burning  gasoline 
and  the  strictest  vehicle  emission 
standards  in  the  coimtry,  refiect  CARB's 
leadership  on  air  quality  issues.  In 
addition,  SBCAPCD  has  been 
recognized  for  it's  innovative 
approaches  toward  clean  air.  For  its 
efforts,  SBCAPCD  received  the  1996 
Presidential  Award  for  Sustainable 
Envelopment  and  the  1996  Governor's 
Environmental  and  Economic 
Leadership  Award. 

While  CARB  and  SBCAPCD  continue 
to  make  progress  in  addressing  the 
ozone  problem,  more  still  needs  to  be 
done-EPA  will  work  with  the  State, 
District,  local  communities,  business 
and  environmental  interests  to  develop 


additional  approaches  to  improving 
Santa  Barbara  Coimty's  air  quality. 

Attainment  of  the  l-hour  ozone 
NAAQS  is  demonstrated  in  an  area 
when  the  expected  number  of  days  per 
calendar  year  with  maximum  hoiu-ly 
average  ozone  concentrations  above  0.12 
ppm  is  equal  to  or  less  than  one.  40  CFR 
50.9.  The  average  number  of  days  is 
calculated  for  a  three-year  period.  40 
CFR  part  50,  Appendix  H  and  Laxton 
memo.  The  1994-1996  period  is  used  to 
demonstrate  attainment  by  November 
15. 1996. 

The  SBCAPCD  and  CARB  operate  an 
ozone  monitoring  network  in  Santa 
Barbara  Coimty  which  consists  of  six 
ozone  monitoring  stations  designated  as 
State  or  Local  Air  Monitoring  Stations 
(SLAMS).  In  addition  to  its  SLAMS 
network  the  SBCAPCD  also  oversees  the 
operation  of  a  number  of  special 
purpose  monitors  (SPMs).  These  SPMs 
are  operated  independenUy  by  certain 
permitted  stationary  sources  in  the 
coimty  but  all  data  collected  at  these 
SPMs  are  validated  and  audited  by  a 
SBCAPCD  contractor.  All  data  produced 
by  these' SPMs  are  submitted  to  the 
EPA's  Aerometric  Information  Retrieval 
System — ^Air  Quality  Subsystem  (AIRS- 
AQS)  database.  While  these  SPMs  are 
not  part  of  the  coimty's  SLAMS 
network,  data  from  these  sites  are  used 
to  augment  the  data  fibm  the  SLAMS 
networic 

The  following  table  lists  the  3-year 
average  number  of  days  over  the  1-hour 
ozone  standard  at  each  SLAMS/SPM  ' 
monitoring  site  in  the  Santa  Barbara 
area  for  the  period  1994  to  1996  and 
each  monitor's  design  value  for  that 
period.  Design  values  are  calculated 
following  the  procedures  in  the  Laxton 
memo.  A  complete  listing  of  the  ozone 
exceedances  at  each  monitor  as  well  as 
EPA's  calculations  of  the  design  values 
can  be  found  in  the  TSD. 


'Under  section  181(a)(5)  of  the  CAA.  ifa  sU(e 
does  not  have  the  clean  data  necessary  to  show 
attainment  of  the  NAAQS.  it  may  apply  for.  and 
EPA  may  issue,  up  to  two  one-year  attainment  data 
extensions  if  the  state  has:  (1)  Complied  with  the 
requirements  and  commitments  pertaining  to  the 
applicable  implementation  plan  for  the  area,  and  (2) 
the  area  has  measured  no  more  than  one 
exceedanca  of  the  ozone  NAAQS  at  any  monitoring 
site  in  the  nonattainment  area  in  the  year  preceding 
the  extension  year.  See  memorandum  from  D.  Kent 
Berry,  Acting  Director,  Air  Quality  Management 
Division,  EPA.  to  Ragiooal  Air  Office  Oirectan. 


entitled  "Procedures  for  Processing  Bump  Ups  and 
Extensions  for  Marginal  Ozone  Nonattainment 
Areas,"  February  3, 1994  (Berry  memorandum).  The 
State  has  not  applied  for  an  extension  for  the  Santa 
Barbara  area  and,  as  discussed  below,  the  area  does 
not  meet  the  second  statutory  criterion  for  such  an 
extension. 

'  See  generally  57  FR  13506  (April  16, 1992)  and 
Berry  memorandum.  While  explicitly  applicable 
only  to  marginal  areas,  the  general  procedures  for 
processing  reclassifications  and  extension  requests 
deacribad  in  this  memorandum  apply  regardless  of 
the  initia)  riaiiification  of  an  area  because  all 


reclassification  are  made  pursuant  to  the  same 
Clean  Air  Act  requirements  in  section  181(b)(2). 

*A11  quality-assured  available  data  includaaall 
data  available  from  the  state  and  local/national  air 
monitoring  (SLAMS/NAMS)  network  as  submitted 
to  EPA's  AIRS  system  and  all  data  available  to  EPA 
from  special  purpose  monitoring  (SPM)  sites  that 
meet  the  requirements  of  40  CFR  58.13. 

*See  memorandum  friHn  William  G.  i.«'rtn»i 
Director  Technical  Support  Divisioa,antitl«d 
"Ozone  and  Carbon  Monoxide  Design  Value 
Calculations,"  )uns  18.  l»9a 
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Average  Number  of  Ozone  Exceedance  Days  Per  Year  in  the  Santa  Barbara  Area 

[1994-1996] 


Site 


El  Capitan  St  (SLAMS) 
Goleta  (SLAMS) 


GavKJta  West  (SPM)  — 

,|Gaviota  East  (SPM) 

tSaviota  GTC  B  (SPM)  .. 
Gaviota  GTC  C  (SPM)  „ 

Carpinteria  (SPM) — 

Cafiman  LFC  i1  (SPM)  ... 


Number  o( 

Average  num- 

days over  the 

ber  of 

standard 

exceedance 

(1994-1996) 

days  per  year 

2 

0.7 

2 

0.7 

1 

0.3 

1 

0.3 

1 

0.3 

4 

1.3 

4 

1.3 

8 

2.7 

Site  design 
value  (PPM) 


0.119 
0.119 
0.110 
0.111 
0.103 
0.125 
0.128 
0.130 


As  can  be  seen  from  preceding  table, 
three  SPM  monitoring  sites  (Gaviota 
GTC  C.  Carpinteria,  and  Capitan  LFC  #1) 
have  averaged  more  than  1  exceedance 
day  per  year  in  the  1994-1996  period. 
EPA  is.  therefore,  proposing  to  find  that 
the  Santa  Barbara  area  did  not  attain  the 
1-hour  ozone  NAAQS  by  the  November 
15. 1996.  statutory  deadline  for  a 
moderate  area. 

EPA  is  also  proposing  that  the 
appropriate  reclassification  of  the  area  is 
to  serious.  Section  181(b)(2)  requires  the 
area  to  be  reclassified  to  the  hi^er  of 
the  next  higher  classification  or  the 
classification  appropriate  to  the  design 
value  at  the  time  of  the  nonattainment 
fjnriiTtg.  The  next  bluest  classification 
for  Santa  Barbara  is  serious.  The  other 
potential  classification  is  severe.  Based 
on  the  design  value  calculated  using 
data  from  the  SLAMS/SPM  networic.  the 
area's  design  value  is  0.130  ppm.  This 
design  value  is  well  below  the  range 
required  for  a  severe  classification,  that 
is  0.180  to  0.280  ppm. 

In  an  August  19, 1997  letter, 
SBCAPCD  requested  that  EPA  consider 
applying  the  reclassification  to  only  the 
South  County  ^  portion  of  Santa  Barbara 


•The  SBCAPCD  i«  ractmiiMnding  th*  following 
bouDcUhes  for  the  South  County  portion  of  the 
noDattunment  area:  Beginning  at  the  Pacific  Ocean 
outiail  of  Jaluma  Creek  and  running  east  and  north 
along  laluma  Craek  to  a  point  of  intersection  with 
the  west  boundary  of  the  San  Julian  Land  Grant: 
then  south  along  the  San  Julian  Land  Grant 
boundary  to  its  southwest  comer:  then  east  along 
the  south  boundary  of  the  San  Julian  Grant  to  the 
northeast  comer  of  partial  Section  20.  T.  S  N,  R.  32 
W.  San  Bernardino  Base  and  West;  then  south  and 
aaat  along  tbe  boundary  of  the  Las  Cruces  Land 
Grant  to  the  southwest  comer  of  partial  Section  13. 
T.  5  N.  R.  32  W:  then  northeast  along  the  Las  Cruces 
Land  Grant  boundary:  then  east  along  the  north 
boundaries  of  S«;tiaa  13.  T.  5  N,  R.  32  W,  and 
Sections  18. 17.  16. 15. 14. 13.  T.  S  N.  R.  31  W, 
and  Sections  18. 17, 16,  IS,  14. 13.  T.  5  N.  R.  30 
W.  and  Sections  18. 17.  16, 15,  T.  5  N,  R.  29  W; 
then  south  along  the  east  boundary  of  Section  15. 
T.  5  N,  R  29  W:  then  east  along  the  north 
boundaries  of  Sections  23  and  24.  T.  S  N.  R.  29  W. 
and  Sections  19.  20.  21.  22,  23,  T.  5  N.  R.  28  W, 
and  Sectioas  19and  20.  T.  5  N.  R.  27  W;  then  south 
along  the  east  boundary  of  Section  20,  T.  5  N,  R. 
27  W,  then  east  along  tl>e  north  boundaries  of 


nonattainment  area.  Monitoring  data 
from  1990-1996  indicate  that  the  North 
County^  portion  of  the  nonattainment 
area  is  in  compliance  with  the  existing 
1-hour  ozone  standard.  These  two  areas 
are  separata!  by  the  Santa  Ynez 
Mountains.  EPA  is  proposing  to 
reclassify  the  entire  Santa  Barbara 
nonattainment  area.  However,  EPA  is 
requesting  comment  on  the  technical 
rationale  for  only  reclassifying  the 
South  Counfy  portion  of  the 
nonattainment  area.  The  technical 
raftiimale  should  include  information  on 
Nortn^Sounty's  contribution  to  the 
South  Coimfy's  air  quality.  In  addition, 
EPA  is  requesting  information  on  the 
current  status  of  and  future  ouUook  for 
the  North  Cotmty's  air  quality  in 
relation  to  meeting  the  new  8-hour 
ozone  standard. 

B.  SIP  Requirements  for  Serious  Ozone 
Areas 

Under  section  181(8Ml)  of  the  Act.  the 
attainment  deadline  for  moderate  area 
ozone  nonattainment  areas  reclassified 
to  serious  imder  section  181(bH2)  will 
be  as  expeditiously  as  practicable  but  no 
later  than  November  15,  1999.  Under 
section  182(i),  these  reclassified  areas 
are  required  to  submit  SIP  revisions 
addressing  the  serious  area 
requirements  for  the  1-hour  ozone 
NAAQS  in  section  182(c).  Section  182(i) 


Sections  28.  27.  26.  25,  T.  5  N,  R.  27  W,  and  Section 
30  T.  5  N.  R.  26  W:  then  south  along  the  east 
boundary  of  Section  30,  T.  5  N.  R.  26  W:  then  east 
•long  the  north  boundaries  of  Sections  32.  33.  34. 
T.  5  N.  R.  26  W:  then  south  along  the  east  boundary 
of  Section  35,  T.  5  N,  R.  26  W  to  the  township  line 
common  to  T.  4  N  and  T.  5  N:  then  east  along  this 
township  line  to  the  Santa  Barbara- Ventura  County 
boundary:  State  waters  offshore  of  that  portion  of 
the  Santa  BartMra  County  lying  south  of  the  latitude 
of  the  moulh  of  the  Jalama  Creek  and  those  areas 
of  the  Outer  Continental  Shelf  waters  for  which  the 
District  has  been  designated  the  corresponding 
onshore  area  by  the  Environmental  Protection 
Agency. 

'  SBCAPCD  is  recommending  that  the  North 
County  boundary  be  the  remainder  of  Santa  Barbara 
County  and  corresponding  State  waters  located 
ofbhote  not  included  in  the  previous  footnote 
describing  the  South  County  boundary. 


further  provides  that  the  Administrator 
may  adjust  the  statutory  schedules  for 
sutnnittal  of  these  SIP  revisions. 
Accordingly,  EPA  is  exercising  this 
authority  to  require  submittal  of  the 
serious  area  SIP  revisions  no  later  than 
12  months  from  the  effective  date  of  the 
area's  reclassification.  EPA  believes  that 
a  12  months  schedule  is  appropriate 
because  attainment  date  for  serious 
areas,  November  15, 1999.  is  littie  more 
than  2  years  away  and  the  State  will 
need  to  expedite  .adoption  and 
implementation  of  controls  to  meet  that 
deadline.  EPA  is  requesting  comment  on 
the  proposed  1 2  month  schedule. 

Under  section  182(c),  the 
requirements  for  serious  ozone 
nonattainment  areas  include,  but  are  not 
limited  to.  the  following:  (1)  Attainment 
and  reasonable  further  progress 
demonstrations:  (2)  an  enhanced  vehicle 
inspection  and  maintenance  program; 
(3)  clean-fuel  vehicle  programs:  (4)  a  50 
ton-per-year  major  source  threshold:  (5) 
more  stringent  new  source  review 
requirements:  (6)  an  enhanced 
monitoring  program;  and  (7) 
contingency  provisions. 

EPA  nas  issued  a  "General  Preamble 
for  the  Implementation  of  Titie  I  of  the 
Clean  Air  Act  Amendments  of  1990  " 
that  sets  forth  the  Agency's  preliminary 
views  on  how  it  will  act  on  SGPa 
submitted  under  Titie  I  of  the  Act.  See 
generally  57  FR  13498  (April  16. 1992) 
and  57  FR  18070  (April  28,  1992). 

EPA  has  recently  promulgated  an  8- 
hour  ozone  standi  (62  FR  38856,  July 
18, 1997).  In  order  to  focilitate  tbe 
transition  from  the  1-hour  to  the  8-hour 
NAAQS,  EPA  may  issue  additional 
guidance  to  assist  states  in  meeting  the 
serious  area  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futvire 
action.  Each  finding  of  failure  to  attain 
or  request  for  an  extension  of  an 
attainment  date  shall  be  considered 
separately  and  shall  be  based  on  the 
factual  situation  of  the  area  imder 
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consideration  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

in.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

Under  E.0. 12866  (58  FR  51735. 
October  4, 1993),  EPA  is  required  to 
determine  whether  today's  proposal  is  a 
"significant  regulatory  action"  within 
the  meaning  of  the  E.O.,  and  therefore 
should  be  subject  to  OMB  review, 
economic  analysis,  and  the 
requirements  of  the  E.O.  See  E.O.  12866. 
section  6(a)(3).  The  E.O.  defines,  in 
section  3(f),  a  "significant  regulatory 
action"  as  a  regulatory  action  that  is 
likely  to  result  in  a  rule  that  may  meet 
at  least  one  of  four  criteria  identified  in 
section  3(f),  including, 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  mote  or  adversely  afilBct 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  joba, 
the  enviroimient.  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherMrise  interfere  with  an  action  taken  or 
planned  by  another  agency: 

(3)  Materially  alter  the  budgetary  impact  of 
entitiements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

EPA  has  determined  that  the  finHing 
of  fiulure  to  attain  proposed  today,  as 
well  88  the  establishment  of  SIP 
submittal  schedules  resulting  from  a 
reclassification,  would  result  in  none  of 
the  effects  identified  in  E.O.  12866, 
section  3(f).  Under  section  181(b)(2)  of 
the  Act,  findings  of  failure  to  attain  are 
based  upon  air  quality  considerations, 
and  reclassifications  must  occur  by 
operation  of  law  in  light  of  certain  air 
quality  conditions.  These  findings  do 
not.  in  and  of  themselves,  impose  any 
new  requirements  on  any  sectors  of  the 
economy.  In  edition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  difCerently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  failure  to  attain  and  reclassification 
cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local,  or  tribal 
governments  or  commimities.  Similarly, 
the  establishment  of  new  SIP  submittal 
schedules  merely  establishes  the  dates 
by  which  SIPs  must  be  submitted,  and 
does  not  adversely  affect  entities. 


B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  at.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not  for 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

A  finding  of  failiue  to  attain  (and  the 
consequent  reclassification  by  operation 
of  law  of  the  nonattainment  area)  under 
section  181(b)(2)  of  the  Act,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  a  reclassified  area,  do  not. 
in  and  of  themselves,  directiy  impose 
any  new  requirements  on  small  entities. 
See  Mid-Tex  Electric  Cooperative,  Inc.  v. 
FERC.  773  F.2d  327  p.C.  Cir.  1985) 
(agency's  certification  need  only 
consider  the  rule's  impact  on  entities 
subject  to  the  requirements  of  the  rule). 
Instead,  this  rulemaking  simply 
proposes  to  make  a  factual 
determination  and  to  establish  a 
schedule  to  require  States  to  submit  SIP 
revisions,  and  does  not  propose  to 
directiy  regulate  any  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  EPA 
certifies  that  today's  proposed  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 

C.  Unfunded  Mandates  Reform  Act 

Titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  when  EPA  promulgates  "any 
genfoal  notice  of  proposed  rulemaking 
that  is  likely  to  result  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more" 
in  any  one  year.  A  "Federal  mandate" 
is  defined,  under  section  101  of  UMRA, 
as  a  provision  that  "would  impose  an 
enforceable  dufy"  upon  the  private 
sector  or  State,  local,  or  tribal 
governments",  with  certain  exceptions 
not  here  relevant.  Under  sec.  203  of 
UMRA,  EPA  must  develop  a  small 
government  agency  plan  before  EPA 
"establish{es]  any  regulatory 


requirements  that  might  significantiy  or 
uniquely  affect  small  governments". 
Under  section  204  of  UMRA.  EPA  is 
required  to  develop  a  process  to 
facilitate  input  by  elected  officers  of 
State,  local,  and  tribal  governments  for 
EPA's  "regulatory  proposals"  that 
contain  significant  Federal 
intei^govemmental  mandates.  Undw 
section  205  of  UMRA,  before  EPA 
promulgates  "any  rule  for  which  a 
written  statement  is  required  imder 
(UMRA  sec.]  202",  EPA  must  identify 
and  consider  a  reasonable  niunber  of 
regulatory  alternatives  and  either  adopt 
the  least  costiy,  most  cost-effiective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule,  or 
explain  why  a  different  alternative  was 
selected. 

Sections  202,  204,  and  205  of  UMRA 
do  not  apply  to  today's  action  because 
the  proposed  factual  determination  that 
Santa  Barbara  Counfy  failed  to  reach 
attainment  does  not,  in  and  of  itself, 
constitute  a  Federal  mandate  because  it 
does  not  impose  an  enforceable  dufy  on 
any  entify.  Although  the  establishment 
of  a  SIP  submission  schedule  may 
impose  such  a  dufy  on  the  State,  this 
requirement  merely  establishes  due 
dates,  does  not  set  out  any  requirements 
not  otherwise  already  present,  and  thus 
cannot  be  considered  to  cost  $100 
million  or  more.  Finally,  section  203  of 
UMRA  does  not  apply  to  today's  action 
because  the  regulatory  requirements 
proposed  today — the  SIP  submittal 
schedule — affect  only  Santa  Barbara 
Cotmfy.  which  is  not  a  small 
government  imder  UMRA. 

D.  Rule  vs.  Adjudication 

It  should  be  noted  that  each  of  the 
three  administrative  requirements 
described  above — E.O.  12866,  the 
Regulatory  Flexibilify  Act,  and  UMRA — 
apply  only  with  respect  to  agency 
actions  that  fall  into  the  category  of 
"rules",  as  defined  under  those 
provisions  or  imder  the  Administrative 
Procedures  Act.  E.O.  12866  sec.  3  (d)- 
(e);  Regulatory  Flexibilify  Act,  5  U.S.C. 
sec.  603(a).  601(2);  Unfunded  Mandates 
Reform  Act.  sees.  202-205. 421.  EPA  is 
considering  the  possibilify  that  today's 
action,  to  the  extent  it  consists  of  a 
determination  that  Santa  Barbara 
Counfy  failed  to  attain  the  ozone 
NAAQS  as  of  the  end  of  1996,  might  not 
be  considered  a  "rule"  as  defined  under 
these  provisions,  and  instead  might  be 
considered  an  informal  adjudication. 
The  basis  for  this  distinction  could  be 
that  today's  action  constitutes  a  specific 
factual  determination  applicable  only  to 
the  area  in  question,  based  on  pre- 
existing facts.  Under  these 
circumstances,  the  administrative 
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requirements  discussed  above  might  not 
apply.  However,  EPA  is  taking  this 
approach  under  consideration;  it  is  not 
today  proposing  this  approach. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Ozone,  Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  25, 1997. 
Felida  Marcns, 

Regional  Administrator,  Region  DC. 
(FR  Doc  97-23235  FUed  8-29-97;  8:45  am] 
atuMO  CODE  aBao-60-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

ITX-89-1-7356,  FRL-6885-0] 

aean  Air  Act  Reclassification,  Texas; 
Dallas/Fort  Worth  Nonattaininent  Area; 
Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  has  determined  that 
the  Dallas/Fort  V\  orth  PPW),  Texas, 
moderate  ozone  nonattaiiunent  area  has 
not  attained  the  one-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  by  the  November  15.  1996, 
Clean  Air  Act  (the  Act)  mandated 
attainment  date  for  moderate  ozone 
nonattainment  areas.  The  proposed 
determination  is  based  on  EPA's  review 
of  monitored  air  quality  data  for 
compliance  with  the  one-hour  ozone 
NAAQS.  If  EPA  takes  final  action  on  the 
determination  as  proposed,  the  Dallas/ 
Fort  Worth  ozone  nonattainment  area 
will  be  reclassified  by  operation  of  law 
as  a  serious  nonattainment  area.  T^ie 
intended  effect  of  such  a  reclassification 
would  be  to  aid  in  ensuring  the 
attainment  of  the  NAAQS  for  ozone  and 
allow  the  State  additional  time  to 
submit  a  revised  State  Implementation 
Plan  (SIP)  to  reach  attainment  of  the 
one-hour  ozone  NAAQS. 
DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  October  2, 
1997. 


ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs. 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  State  ozone  air  quality 
monitoring  data  and  EPA  policy 
concerning  attainment  findings  are 
contained  in  the  docket  for  this 
rulemaking.  The  docket  is  available  for 
inspection  during  normal  business 
hoius  at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center.  Environmental 
Protection  Agency.  401  M  Street, 
S.W..  Washington,  D.C.  20460. 
Environmei^tal  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Suite 
1200.  Dallas.  Texas  75202. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kurt  Sondennan,  Air  Planning  Section 
(6PD-L),  Environmental  Protection 
Agency.  Region  6,  1445  Ross  Avenue. 
Suite  1200,  Dallas,  Texas,  75202, 
telephone  (214)  665-7205. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

A.  Clean  Air  Act  Requirements  and  EPA 
Actions  Concerning  Designation  and 
Classifications 

Under  section  107(d)(1)(C)  of  the  Act, 
each  ozone  area  designated 
nonattainment  for  the  one-hour  ozone 
NAAQS  prior  to  enactment  of  the  1990 
Amendments,  such  as  the  Dallas/Fort 
Worth  area,  was  designated 
nonattaiiunent  by  operation  of  law  upon 
enactment  of  the  1990  Amendments. 
Under  section  181(a)  of  the  Act,  each 
ozone  area  designated  nonattainment 
under  section  107(d]  was  also  classified 
by  operation  of  law  as  "marginal." 
"moderate,"  "serious,"  "severe,"  or 
"extreme."  depending  on  the  severity  of 
the  area's  air  quality  problem.  Ozone 
nonattainment  areas  with  design  values 
between  0.138  and  0.16  parts  per 
million  (ppm).  such  as  the  Dallas/Fort 
Worth  area,  were  classified  as  moderate. 
These  nonattainment  designations  and 
classifications  were  codified  in  40  CFR 
part  81.  See  56  FR  56694  (November  6, 
1991). 

States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
operation  of  law  under  section  107(d) 
were  required  to  submit  SIPs  designed 
to  show  progress  towards  attainment. 


and  attainment  of  the  ozone  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  November  15, 1996.  Moderate  area 
SIP  requirements  are  found  primarily  in 
section  182(b)  of  the  Act 

B.  Reclassification  to  Serious 

The  EPA  has  the  responsibility, 
pursuant  to  section  181(b)(2)(A)  of  the 
Act,  of  determining,  within  six  months 
of  the  applicable  attainment  date 
(including  any  extension  of  that  date) 
whether  an  ozone  nonattainment  area 
has  attained  the  ozone  NAAQS.  Under 
section  181(b)(2)(A)  of  the  Act,  if  EPA 
finds  that  a  moderate  area  has  not 
attained  the  ozone  NAAQS,  it  is 
reclassified  by  operation  of  law  to  the 
higher  of  the  next  higher  classification 
or  to  the  classification  applicable  to  the 
area's  design  value  at  the  time  of  the 
finding.  Pursuant  to  section  182(b)(2)(B) 
of  the  Act,  EPA  must  publish  a  notice 
in  the  Federal  Register  identifying  areas 
which  failed  to  attain  the  standard  and 
therefore  must  be  reclassified  by 
operation  of  law. 

The  one-hour  ozone  NAAQS  is  0.12 
ppm.  not  to  be  exceeded  on  average 
more  than  one  day  per  year  over  any 
three  yeu  period.  See  40  CFR  section 
50.9  and  40  CFR  part  50.  Appendix  H. 
The  EPA  makes  attainment 
determinations  for  ozone  nonattainment 
areas  using  the  most  recentiy  available, 
quality-assured  air  quality  data  covering 
the  three-year  period  up  to  and 
including  the  attainment  date.  The  EPA 
has  determined  that  the  Dallas/Fort. 
Worth  area's  air  quality  has  not  met  the 
moderate  area  attainment  deadline  of 
November  15. 1996.  based  upon  all 
1994, 1995,  and  1996  (timiugh 
November  15)  quality-assured  air 
quality  data  available  to  the  Agency. 

Table  1  lists  the  three-year  average 
number  of  days  over  the  one-hour  ozone 
standard  at  each  State  and  Local  Air 
Monitoring  Stations/National  Air 
Monitoring  Stations  (SLAMS/NAMS) 
monitoring  site  in  the  Dallas/Fort  Worth 
metropolitan  area  for  the  period  1994 
through  1996  and  each  monitor's  design 
value  for  that  period.  A  complete  listing 
of  the  ozone  exceedances  at  each 
monitor  as  well  as  EPA's  calculations  of 
the  design  values  can  be  found  in  the 
docket  file. 
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TABLE  1.— AVERAGE  NUMBER  OF  OZONE  EXCEEDANCES  DAYS  PER  YEAR  IN  THE  DALLAS/FORT  WORTH  AREA  [1994- 

1996] 


Site 


Frisco «... 

Nuestra  Drive  (QaOeria) 

Hinton  Street  .*. 

Denton  County  Airport 

Piano  Paricway/South  Colony 

Meacham  ReW 

KeHer 

Red  Bird  Airport' 


AIRS  ID  number 


48-085-0005 
48-113-0045 
48-113-0069 
48-121-0033 
48-121-0054 
48-439-1002 
48-439-2003 
48-113-0087 


Number  of 
days  over 
the  stand- 
ard (1994- 
1996L 


4 
7 
1 

12 
5 
4 

12 
2 


Average 

number  o( 

exceedance 

days  per 
year 


1.3 
2.3 
OS 
4.0 
1.7 
1.3 
4.0 
0.7 


Site  design 
value  (PPM) 


0.126 
0.134 
0.121 
0.139 
0.127 
0.126 
0.139 
0.118 


'  The  Red  Bird  Airport  was  activated  in  1995.  The  design  value  is  the  third  highest  reading  based  on  two  years  of  data. 

As  can  be  seen  from  Table -1,  Average  Number  of  Ozone  Exceedances,  DFW,  six  of  the  eight  monitoring  sites 
have  averaged  more  than  one  exceedance  day  per  year  in  the  1994-1996  period.  'Therefore,  EPA  has  determined  that 
the  Dallas/Fort  Worth  metropolitan  area  did  not  attain  the  one-hour  ozone  NAAQS  by  the  statutory  deadline  for  moderate 
areas  of  November  15,  1996. 

Additionally,  as  shovim  in  Table  2,  1996  Ozone  Exceedances,  DFW,  four  monitors  in  the  Dallas/Fort  Worth  area 
recorded  two  or  more  exceedances  in  1996.  Accordingly,  the  area  woidd  not  qualify  for  a  one-year  extension  due 
to  the  muiltiple  exceedances. 

Table  2.— Ozone  Exceedances  in  Dallas/Fort  worth  Area— 1996 


sue 


Denton  County  Airport 
Denton  County  Airport 

Meacham  FiekJ  

Meacham  Field ....... 

rxflflOr   •*•*•••***■■■■>•••••«■»••, 

Red  Bird  Airport 

Red  Bird  Airport 


AIRS  ID  Number 


48-121-0033 
48-121-0033 
48-439-1002 
48-439-1002 
48-439-2003 
48-439-2003 
48-113-0087 
48-113-0087 


Site  type 


SLAMS 
SLAMS 
SLAMS 
SUVMS 
SLAMS 
SLAMS 
SLAMS 
SLAMS 


Dale 


July  8.  1996 

September  6,  1996 
July  3.  1996 
July  8.  1996 

July  8.  1996 

September  6. 1996 

June  3, 1996 

July  3, 1( 


PPM 


ai31 
0.139 
0.127 
ai26 
0.131 
0.133 
0.135 
ai44 


The  EPA  also  believes  that  the 
appropriate  reclassification  of  the  area  is 
too  serious.  Section  181(b)(2)  requires 
the  area  to  be  reclassified  to  the  higher 
of  the  next  higher  claasification  or  the 
classification  appropriate  to  the  design 
value  at  the  time  of  the  nonattainment 
finding.  The  next  highest  classification 
for  the  Dallas/Fort  Worth  area  is  serious. 
Based  on  the  design  value  calculated 
using  data  Cram  the  SLAMS/NAMS 
network,  the  area's  design  value  is  0.139 
ppm.  The  area's  design  value  is 
calculated  in  accordance  with  40  CFR 
part  81,  Air  Quality  Designations  and 
Classifications;  Final  Rule.  56  FR  56697 
(November  6. 1991).  See  also  the  June 
18, 1990,  Memorandum  from  William  G. 
Laxton,  Director  of  the  Technical 
Support  Division.  OfBce  of  Air  Qualify 
Planning  and  Standards  for  the  method 
of  calculating  ozone  design  values. 

C.  Sn*  Requirements  for  Serious  Ozone 
Nonattainment  Areas 

Under  section  181(a)(1)  of  the  Act,  the 
attainment  deadline  for  moderate  ozone 
nonattainment  areas  recltissified  to 
serious  imder  section  181(b)(2)  will  be 
completed  as  expeditiously  as  possible. 


but  no  later  than  November  15, 1999. 
Under  section  lB2(i).  these  reclassified 
areas  are  required  to  submit  SIP 
revisions  addressing  the  serious  area 
requirements  for  the  one-hour  ozone 
NAAQS  in  section  182(c).  Section  182(i) 
further  provides  that  the  Administrator 
may  adjust  the  statutory  schedules  for 
submittal  of  these  SIP  revisions. 
Accordingly,  EPA  is  exercising  this 
authority  to  require  submittal  of  the 
serious  area  SIP  revisions  no  later  than 
12  months  bom  the  effective  date  of  the 
area's  reclassification.  The  EPA  believes 
that  a  12  months  schedule  is 
appropriate  because  the  attainment  date 
for  serious  areas,  November  15, 1999,  is 
little  more  than  two  years  away  and  the 
State  will  need  to  expedite  adoption  and 
implementation  of  controls  to  nieet  that 
deadline. 

Under  section  182(c),  the 
requirements  for  serious  ozone 
nonattainment  areas  include,  but  are  not 
limited  to,  the  following:  (1)  Attainment 
and  reasonable  further  progress 
demonstrations,  (2)  an  enhanced  vehicle 
inspection  and  maintenance  program, 
(3)  clean-fuel  vehicle  programs.  (4)  a  50 
ton-per-year  major  source  threshold,  (5) 


more  stringent  new  source  review 
requirements,  (6)  an  enhanced 
monitoring  program,  and  (7) 
contingency  provisions. 

The  EPA  has  issued  a  "General 
Prean^ble  for  the  Implementation  of 
Tide  I  of  the  Clean  Air  Act  Amendments 
of  1990"  that  sets  forth  the  Agency's 
preliminary  views  on  how  it  will  act  on 
SIPs  submitted  under  Tide  I  of  the  AcL 
See  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28,  1992). 
This  guidance  should  be  followed  in  the 
development  of  the  serious  ozone 
nonattainment  area  SEP  revision. 

The  EPA  has  recentiy  promulgated  an 
eight-hour  ozone  standard  (62  FR  38856, 
July  18, 1997).  In  order  to  Cacilitate  the 
transition  from  the  one-hour  to  the 
eight-hour  NAAQS.  EPA  may  issue 
additional  guidance  to  assist  states  in 
meeting  the  serious  area  requirements. 

n.  Propoaed  Action 

The  EPA  has  evaluated  this  action  for 
consistency  with  the  Act,  EPA 
regulations,  and  EPA  policy.  The  EPA 
has  determined  that  a  reclassification  of 
the  Dallas/Fort  Worth  ozone 
nonattainment  area  from  moderate  to 
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serious  is  necessary  to  satisfy  the 
requirements  of  the  Act  and  the  policy 
set  forth  in  the  General  Preamble.  The 
EPA  is  proposing  today  to  reclassify  the 
Eiallas/Fort  Wor&  ozone  nonattainment 
area  to  serious. 

m.  Administrative  RequiremantB 

A.  Executive  Order  (E.O.)  12866 

Under  E.O.  12866,  (58  FR  51735, 
October  4, 1993),  EPA  is  required  to 
determine  whether  today's  proposal  is  a 
"significant  regulatory  action"  within 
the  meaning  of  the  E.O.,  and  therefore 
should  be  subject  to  Office  of 
Management  and  Budget  review, 
economic  analysis,  and  the 
requirements  of  the  E.G.  See  E.O.  12866, 
section  6(aU3).  The  E.O.  defines,  in 
section  3(f),  a  "significant  regulatory 
action"  as  a  regulatory  action  that  is 
likely  to  result  in  a  rule  that  may  meet 
at  least  one  of  four  criteria  identified  in 
section  3(f),  including:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
.  interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  EPA  has  determined  that  the 
finding  of  failure  to  attain  proposed 
today,  as  well  as  the  establishment  of 
SIP  submittal  schedules  resulting  from  a 
biimp-up,  would  result  in  none  of  the 
effects  identified  in  E.O.  12866  section 
3(f).  Under  section  181(b)(2)  of  the  Act, 
findings  of  failure  to  attain  are  based 
upon  air  quality  considerations,  and 
reclassifications  must  occur  by 
operation  of  law  in  light  of  certain  air 
quality  conditions.  These  finHing*  do 
not,  in-and-of-themselves.  impose  any 
new  leqiiirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  re6uirements  are  clearly 
defined  with  respect  to  the  difiiarenUy 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findinga 
of  failure  to  attain  and  reclassification 
cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local,  or  tribal 
governments  or  communities.  Similarly, 
the  establishment  of  new  SIP  submittal 


schedules  merely  establishes  the  dates 
by  which  SIPs  must  be  submitted,  and 
does  not  adversely  affect  entities. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et.  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Sections  603 
and  604  of  5  U.S.C.  Alternatively.  EPA 
may  certify  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

A  finaing  of  failure  to  attain  (and  the 
consequent  reclassification  by  operation 
of  law  of  the  nonattainment  area)  under 
section  181(b)(2)  of  the  Act,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  a  reclassified  area,  do  not, 
in-and-of-themselves,  directly  impose 
any  new  requirements  on  small  entities. 
See  Mid-Tex  Electric  Cooperative,  Inc.  v. 
PERC.  773  F.2d  327  (D.C.  Or.  1985) 
(agency's  certification  need  only 
consider  the  rule's  impact  on  entities 
subject  to  the  requirements  of  the  rule). 
Instead,  this  rulemaking  simply 
proposes  to  make  a  factual 
determination  and  to  establish  a 
schedule  to  require  States  to  submit  SIP 
revisions,  and  does  not  propose  to 
directly  regulate  any  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  EPA 
certifies  that  today's  proposed  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  when  EPA  promulgates  "any 
genOTal  notice  of  proposed  rulemaking 
that  is  likely  to  result  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditiires  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more" 
in  any  one  year.  A  "Federal  mandate" 
is  defined,  under  section  101  of  UMRA, 
as  a  provision  that  "would  impose  an 
enforceable  duty  upon  the  private  sector 
or  State,  local,  or  tribal  governments," 
with  certain  exceptions  not  here 
relevant  Under  section  203  of  UMRA, 


EPA  must  develop  a  small  government 
agency  plan  before  EPA  "establishfes] 
any  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments."  Under  section  204  of 
UMRA,  EPA  is  required  to  develop  a 
process  to  facilitate  input  by  elected 
officers  of  State,  local,  and  tribal 
governments  for  EPA's  "regulatory 
proposals"  that  contain  significant 
Federal  intergovernmental  mandates. 
Under  section  205  of  UMRA,  before  EPA 
promulgates  "any  rule  for  which  a 
wrritten  statement  is  required  under 
[UMRA  section)  202",  EPA  must 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
either  adopt  the  least  costly.  mdSt  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule, 
or  explain  why  a  different  alternative 
was  selected. 

Sections  202,  204,  and  205  of  UMRA 
do  not  apply  to  today's  action  because 
the  proposed  factual  determination  that 
the  Dallas/Fort  Worth  area  failed  to 
reach  attainment  does  not,  in-and-of- 
itself,  constitute  a  Federal  mandate 
because  it  does  not  impose  an 
enforceable  duty  on  any  entity. 
Although  the  establishment  of  a  SIP 
submission  schedule  may  impose  such 
a  dufy  on  the  State,  this  requirement 
merely  establishes  due  dates,  does  not 
set  out  any  requirements  not  otherwise 
already  present,  and  thus  cannot  be 
considered  to  cost  $100  million  or  more. 
Finally,  section  203  of  UMRA  does  not 
apply  to  today's  action  because  the 
regulatory  requirements  proposed 
today — the  SIP  submittal  schedule — 
affect  only  the  Dallas/Fort  Worth 
nonattainment  area,  which  is  not  a 
small  government  under  UMRA. 

D.  Ruk  vs.  Adjudication 

It  should  be  noted  that  each  of  the 
three  administrative  requirements 
described  above — ^E.O.  12866,  the 
Regiilatory  Flexibilify  Act.  and  UMRA— 
apply  only  with  respect  to  agency 
actions  that  fall  into  the  category  of 
"rules,"  as  defined  under  those 
provisions  or  under  the  Administrative  . 
Procedures  Act,  5  U.S.C.  551  et.  seq., 
E.0. 12866  section  3  (d)-(e);  Regulatory 
Flexibilify  Act,  5  U.S.C  603(a),  601(2); 
Unfunded  Mandates  Reform  Act, 
sections  202-205,  421.  The  EPA  is 
considering  the  possibility.that  today's 
action,  to  the  extent  it  consists  of  a 
determination  that  the  Dallas/Fort 
Worth  area  foiled  to  attain  the  ozone 
NAAQS  as  of  the  end  of  1996,  might  not 
be  considered  a  "rule"  as  defined  imder 
these  provisions,  and  instead  might  be 
considered  an  informal  adjudication. 
The  basis  for  this  distinction  could  be 
that  today's  action  constitutes  a  specific 
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factual  determination  applicable  only  to 
the  area  in  question,  based  on 
preexisting  facts.  Under  these 
circumstances,  the  administrative 
requirements  discussed  above  might  not 
apply.  However.  EPA  is  taking  this 
approach  under  consideration,  it  is  not 
today  proposing  this  approach. 

ListofSub)ectsin40CFRPart81    " 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Ozone,  Wilderness  areas. 

Dated:  August  25. 1997. 
Jeny  Clififord, 

Acting  Regional  Administrator. 
(FR  Doc.  97-23236  Filed  8-29-47;  8:45  am) 
BtUMQCOOE  aBe»-60-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC97-29q 

Preemption  of  State  and  Local  Zoning 
and  Land  Use  Restrictions  on  ttie 
Siting,  Placement  and  Construction  of 
Broadcast  Transmission  Facilities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  issues  this 
Notice  of  Proposed  Rule  Making  to 
consider  whether  and  in  what 
circumstances  to  preempt  certain  state 
and  local  zoning  and  land  use 
ordinances  which  present  an  obstacle  to 
the  rapid  implementation  of  digital 
television  ("DTV")  service.  Having 
foimd  that  the  accelerated  roll-out  is 
essential  to  the  success  of  over-the-air 
DTV,  the  Commission  set  out  an 
accelerated  construction  schedule  for 
DTV  Cacilities.  To  the  extent  that  state 
and  local  restrictions  stand  as  an 
obstacle  to  the  achievement  of  its 
purposes  the  Conunission  has  the 
authorify  to  preempt  state  or  local  law. 
In  this  Notice  of  Proposed  Rule  Making, 
the  Commission  seeks  comment  on 
whether  and  in  what  circumstances  it 
should  preempt  state  or  local  action  or 
inaction  that  interferes  with  the  rapid 
roll-out  of  DTV. 

DATES:  Comments  are  due  on  or  before 
October  30, 1997  and  reply  comments 
are  due  on  or  before  December  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Larson,  Assistant  Bureau  Chief  for 
Engineering  or  Susanna  Zwerling, 
Policy  and  Rules  Division,  Mass  Media 
Bureau  (202)  418-2140. 
8UPPt.EMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  FCC  97-296 
adopted  August  18,  1997  and  released 
August  19, 1997.  The  full  text  of  this 
Commission  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street  NW, 
Washington,  DC  The  complete  text  of 
this  Notice  may  also  be  purchased  fitim 
the  Commission's  copy  contractor. 
International  Transcription  Services 
(202)  857-3800  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

Synopsis  of  Notice 

/.  Introduction 

1.  The  Commission  is  imdertaldng 
this  rule  ninking  to  consider  whether 
and  in  what  circumstances  to  preempt 
certain  state  and  local  zoning  and  land 
use  ordinances  that  present  obstacles  to 
the  rapid  implementation  of  DTV.  Such 
ordinances  may  inhibit  the  resiting  of 
antennas  made  necessary  by  the 
implementation  of  DTV.  This  issue  was 
brought  before  the  Commission  in  a 
"Petition  for  Further  Notice  of  Proposed 
Rule  Making"  filed  jointly  by  the 
National  Association  of  Broadcastere 
and  the  Association  for  Maximum 
Service  Television  ("Petitioners").' 

J7.  Background 

2.  In  its  Fifth  Report  and  Order  in  the 
DTV  proceeding,  the  Conunission 
adopted  an  accelerated  schedule  for 
construction  of  DTV  transmission 
facilities.  The  construction  schedide 
requires  affiliates  of  the  top  four 
networks  to  be  on  the  air  with  digital 
signals  by  May  1, 1999  in  the  top  ten 
markets  and  b^  November  1. 1999  in 
markets  11-30.  All  other  commercial 
stations  mtist  construct  their  DTV 
facilities  by  May  1,  2002,  and 
noncommercial  stations  by  May  1,  2003. 
Subject  to  biennial  review  and  statutory 
exceptions,  all  stations  are  to  return 
their  analog  spectnun  by  2006.  ^ 

3.  The  accelerated  DTV  transition 
schedule  will  require  extensive  tower 
modification  and  construction. 
Petitioners  state  that  local  regulation 
presents  obstacles  to  this  construction 
schedule  in  that  the  levels  of  review 


■  This  petition  was  filed  in  the  Commission's 
Digital  Television  proceeding  Fifth  Report  and 
Order  in  MM  Docket  No.  87-268.  FCC  97-116 
(April  22, 1997)  [Fifth  Report  and  Order],  62  FR 
26966  (May  16, 1997).  The  Commission  will, 
however,  treat  the  Petition  as  one  filed  pursuant  to 
47  CFR  1.401  seeking  the  institution  of  a  new  rule 
making  proceeding. 

i  Fifth  Report  and  Order,  supra  at  11 99, 100.  See 
Also  Balanced  Budget  Act  of  1997  ("BBA").  Pub.  L. 
lOS-33,  111  Slat.  251  (1997)  (codified  at  47  U.S.C 
309(iMl4)  (A)-(B))  (establishing  sUtutory  target  date 
for  return  of  the  analog  spactium  and  setting  out 
exceptions  to  that  deadline). 


required  in  the  administration  of  such 
restrictions  can  last  several  months. 

4.  To  facilitate  compliance  with  the 
DTV  construction  schedule.  Petitioners 
ask  the  Conunission  to  adopt  a  rule 
allowing  the  Commission  to  preempt 
state  and  local  zoning  and  other  land 
use  regulations  to  the  extent  they 
unreasonably  delay  the  DTV  roll-out 
and  other  ongoing  broadcast 
transmission  fociiities  construction.  The 
proposed  rule  provides  specific  time 
limits  for  state  and  local  government 
action  in  response  to  requests  for 
approval  of  the  placement,  construction 
or  modification  of  broadcast 
transmission  facilities.  The  Petitionms' 
proposed  rule  would  require  action 
within  21  days  with  respect  to 
modifications  of  existing  broadcast 
transmission  facilities  where  no  change 
in  location  or  height  is  proposed;  vtdthin 
30  days  with  resi}ect  to  the  relocation  of 
an  existing  broadcast  transmission 
facility  from  a  currently  approved  • 

location  to  another  location  within  300 
feet,  or  the  consolidation  of  two  or  more 
broadcast  transmission  facilities,  or  the 
increase  in  the  height  of  an  existing 
tower;  and  within  45  days  for  all  other 
requests.  Failure  to  act  within  these 
time  limits  would  cause  the  request  to 
be  deemed  granted.  The  Petitioners 
propose  that  a  broadcaster  receiving  an 
adverse  decision  could,  within  30  days 
of  the  decision,  petition  the  Commission 
for  a  declaratory  ruling  on  which  the 
Conunission,  in  turn,  would  have  30 
days  in  which  to  act.  The  Petitioners' 
proposed  rule  would  remove  from  local 
consideration  (1)  regulations  based  on 
the  environmental  or  health  effects  of 
radio  frequency  ("RF")  emissions;  and 
(2)  interference  with  other 
telecommunications  signals  and 
consumer  electronics  devices  to  the 
extent  that  the  facility  complies  with 
Commission  regulations.  It  would  also 
remove  from  local  consideration 
regulations  concerning  tower  Timrking 
and  lighting  provided  that  the  facility 
compOes  witii  applicable  Commission 
or  Federal  Aviation  Administration 
regulations.  The  Petitioners'  proposed 
rule  would  preempt  all  state  and  local 
regulations  that  impair  the  ability  of 
licensed  broadcasters  construct  or 
modify  their  facilities  unless  the  state  or 
local  authority  can  demonstrate  that  the 
regulation  is  related  to  health  or  safety 
objectives. 

m.  Discussion 

5.  In  its  Fifth  Report  and  Order  the 
Commission  set  out  the  rationale  for  an 
accelerated  roll-out  of  DTV.  The 
Commission  found  that  first,  absent  a 
speedy  roll-out,  other  DTV  services 
might  achieve  levels  of  penetration  that 
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could  preclude  the  success  of  over-the- 
air  DTV;  second,  an  expedited 
construction  schedule  would  promote 
DTV's  competitive  strength 
internationally  and  spur  the  American 
economy;  third,  an  accelerated  schedule 
would  offset  any  individual 
brtjadcaster's  disincentives  to  begin 
digital  titmsmissions  quickly;  and 
finally,  a  rapid  roll-out  would  ensure 
the  swift  recovery  of  broadcast 
spectnun.  In  order  to  achieve  these 
goals,  the  Commission  instituted  an 
aggressive  but  reasonable  construction 
schedule,  aimed  at  exposing  as  many 
homes  to  DTV  as  early  as  possible.  The 
Fifth  Report  and  Order  acknowledged 
that  difficulties  in  obtaining  zoning  and 
other  approvals  may  interfere  with  a 
broadcaster's  ability  to  meet 
construction  schedule  requirements.  At 
the  same  time,  the  Commission  is 
sensitive  to  the  important  state  and  local 
roles  in  zoning  and  land  use  matters  and 
their  longstanding  interest  in  the 
protection  and  welfare  of  their  citizenry. 
Given  the  countervailing  importance  of 
accelerated  construction  of  DTV 
transmission  facilities,  however,  the 
Commission  seeks  to  define  those 
circumstances  in  which  it  may  be 
necessary  to  preempt  state  and  local 
regulations  in  order  to  achieve  the 
benefits  of  a  rapid  roll-out  of  DTV. 

6.  It  is  well  settled  that  the 
Communications  Act  of  1934,  as 
amended  ("Communications  Act"), 
comprehensively  provides  for  regulation 
of  radio  firequency  interference  and  that 
the  FCC  has  exclusive  jurisdiction  to 
resolve  such  questions.^  With  regard  to 
interference  affecting  home  consumer 
equipment  in  particular.  Congress 
plainly  stated  in  the  1982  amendments 
to  the  Communications  Act  that  it 
intended  federal  regulation  to 
completely  occupy  the  field  to  the 
exclusion  of  local  and  state 
governments.*  Thus,  a  rule  preempting 
state  and  local  zoning  regulations  based 
on  electromagnetic  interference  would 


'See  e.g..  47  U.S.C  152(a).  301.  303(c).  (d).  (e). 
and  especially  (0:  Head  v.  New  Mexico  Board  of 
Examiners  in  Optometry,  374  U.S.  424.  430  n.6 
(1963)  (the  PCC's  "jurisdiction  over  technical 
matters"  associated  with  the  transmission  of 
broadcast  signals  is  clearly  exclusive):  960  Radio, 
Inc.,  FCC  S5-378  (released  November  4.  1985) 
(preempts  local  zoning  authority  regulation  of 
interference  caused  by  an  FM  station);  Mobilecom 
of  New  York,  inc..  2  FCC  Red  5519  (Com.  Car.  Bur. 
1987). 

*H.R.  Report  No.  765.  g7th  Cong.  2d  Sess.  33 
(1982).  reprinted  in  1982  U.S.  Code  Cong,  k  Ad. 
News  2277  (amendment  to  section  302(a)  of  Act) 
("The  Coofarence  substitute  is  further  intended  to 
clarify  the  rworvation  of  exclusive  jurisdiction  to 
the  Federal  Communications  Commission  over 
matters  involving  RFI.  Such  matters  shall  not  be 
regulated  by  local  or  state  law.  nor  shall  radio 
transmitting  be  subject  to  local  or  state  regulation 
as  part  of  any  effort  to  resolve  an  RFI  complaint") 


simply  codify  the  existing  state  of  the 
law.  With  respect  to  other  aspects  of  the 
proposed  rule,  the  (Commission  has 
authority  to  preempt  where  state  or 
local  law  stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the 
full  objectives  of  Congress  '  or  where  the 
Commission  finds  preemption  is 
necessary  to  achieve  its  purposes  within 
the  scope  of  its  delegated  authority.^ 

7.  Congress  explicitly  indicated  its 
objective  of  a  speedy  recovery  of 
spectrum  in  the  1996 
Telecommunications  Act,  requiring  the 
Commission  to  condition  the  grant  of  a 
DTV  license  on  the  retuirn  of  either  that 
license  or  the  original  license  for 
reallocation  or  reassignment.^  As 
indicated  above,  the  Commission  found 
that  a  speedy  conversion  would  increase 
the  likelihood  of  success  of  the  DTV 
roll-out  and  allow  for  the  rapid  recovery 
of  spectrum,  while  a  slower  conversion 
would  undermine  the  success  of  DTV, 
and  thereby  impede  the  recovery  of 
spectrum.  The  Commission  also 
determined  that  the  prompt,  broad 
availability  of  DTV  to  the  American 
public  was  an  important  public  interest 
goal." 

8.  Local  zoning  and  land  use 
decisions  that  delay  construction  of  the 
DTV  transmission  facilities  may  make  it 
impossible  for  a  licensee  to  meet  the 
DTV  construction  schedule.'  To  the 
extent  that  state  and  local  ordinances 
make  it  impossible  for  broadcasters  to 
meet  the  construction  schedule  and 
provide  DTV  service  to  the  public, 
important  Congressional  and  FCC 
objectives  regarding  prompt  availability 
of  this  service  to  the  public  and  prompt 
recovery  of  spectrum  would  be 
frustrated.  At  the  same  time,  the 
Commission  is  sensitive  to  the  rights  of 
states  and  localities  to  protect  the 
legitimate  interests  of  their  citizens  and 
does  not  seek  to  lunecessarily  infringe 
these  rights.  The  Commission 
recognizes  its  obligation  to  "reach  a  £ur 
accommodation  between  federal  and 
nonfederal  interests."  '°  Thus,  it  is 


'  Nines  V.  Davidowitz,  312  U.S.  52,  68  (1941). 

»Cify  of  New  York  v.  ftX.  486  U.S.  57.  63  (1988). 
See  generally  Louisiana  Public  Service  Commission 
v.  FCC.  476  U.S.  355.  368-69  (1986)  and  cases  cited 
therein. 

'47  U.S.C  336(c).  See  generally*?  U.S.C  151 
(purpose  of  the  Act  includes  "to  make  available,  so 
far  as  possible  ...  a  rapid.  efBcient  Nation-wide  and 
world-wide  radio  communication  service  with 
adequate  facilities ").  47  U.S.C  157  ("It  shall  be  the 
policy  of  the  United  States  to  encourage  the 
provision  of  new  technologies  and  aervica*  to  the 
public"). 

*  Fifth  Report  and  Order,  supra  at  1 5. 

*  Fifth  Report  and  Order,  supra  at  1 91. 
'OArecibo  Radio  Corporation,  101  FCC  2d  545, 

550  (1985):  see  Oty  of  New  York  v.  FtX.  486  U.S. 
57, 64  (1988)  (Commission  exercise  of  preemptioo 


incumbent  upon  the  Commission  not  to 
"unduly  interfere  with  the  legitimate 
affairs  of  local  governments  including 
certain  health,  safety  and  aesthetic 
regulations,  when  they  do  not  frustrate 
federal  objectives."  ' '  Historically  the 
Commission  has  sought  to  avoid 
becoming  unnecessarily  involved  in 
local  zoning  disputes  regarding  tower 
placement,  however,  where  such 
ordinances  have  inhibited  the 
implementation  of  Congressional  or  FCC 
objectives,  the  Commission  has  adopted 
rules  preempting  local  zoning 
ordinances.'^ 

9.  The  Petitioners'  proposed  rule  is 
not  limited  to  DTV-related  construction, 
including  the  involimtary  relocation  of 
FM  antennas  now  collocated  on 
television  towers.  It  is  less  clear  to  the 
Commission  that  preemption  will  be 
needed  where  broadcasters  do  not  face 
exigencies  such  as  DTV  construction 
deadlines.  The  Commission  seeks 
comment  as  to  whether  a  preemption 
rule  should  cover  the  construction  of  all 
broadcast  facilities  or  be  limited  to  £)TV 
construction  and  to  FM  tadio  station 
transmission  facility  relocations 
resulting  from  such  construction.'^ 

rv.  Request  for  Comments 

10.  The  Commission  generally  invites 
comment  on  the  Petitioners'  proposals 
for  the  preemption  of  state  and  local  law 
regulations  on  the  siting  of  broadcast 
transmission  facilities  and  on  the 
Petitioners'  proposed  rule. 
Alternatively,  the  Commission  seeks 
comment  on  whether  any  rule  adopted 
should  focus  on  actions  state  and  local 
governments  would  be  preempted  from 
taking  or  what  state  or  local  authority 
would  be  preempted  by  failure  to  act 
within  a  specified  time  period.'* 

11.  The  Commission  seeks  a  detailed 
record  of  the  nature  and  scope  of 


power  must  represent  reasonable  accommodation  of 
conflicting  policies.) 

"Notice  of  Proposed  Rule  K4aking,  In  the  Matter 
of  Preemption  of  Local  Zoning  Regulations  of 
Receive-Only  Satellite  Earth  Stations,  CC  Docket 
No.  85-89.  SO  FR  13986  (April  9.  1985).  See  ayso 
Preemption  of  Local  Zoning  Regulations  of  Satellite 
Earth  Stations,  IB  Docket  No.  95-59.  61  FR  10896 
(March  18,  1996):  Preemption  of  Local  Zoning 
Regulations  of  Receive-Only  Satellite  Earth 
Stations.  50  FR  13986.  13989:  Amendment  of  Part 
73  of  the  Commission's  Rules  to  More  Effectively 
Resolve  Broadcast  Blanketing  Interference,  11  FOC 
Red  4750,  4754  (1996)  (localities  best  situated  to 
resolve  local  land  use  and  related  aesthetic 
questions). 

'^E.g.,  Preemption  of  Local  Zoning  or  Other 
Regulation  of  Receive-Only  Satellite  Earth  Stations, 
CC  Docket  No.  85-87,  59  RR  2d  1073  (released 
February  5. 1986):  Federal  Preemption  of  State  and 
Local  Regulations  Pertaining  to  AJcoateur  Radio 
Facilities,  PRB-1.  50  FR  38813  (September  25. 
1985). 

<^But  see  paragraph  21,  in^. 

**See.  e,g..  47  CFR  §25.104. 
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broadcast  tower  siting  issues,  including 
delays  and  related  matters  encoimtered 
by  broadcasters,  tower  owners  and  local 
government  officials.  The  C!k)mmission 
is  particularly  interested  in  receiving 
information  about  experiences  related  to 
time  constraints,  delays  or  other 
obstacles  encountered  by  broadcasters 
and  tower  owners  in  the  top  30 
markets.'^  The  Commission  is  also 
interested  in  the  extent  to  which 
commenters  believe  such  difficulties  are 
representative  of  difficulties  that  will  be 
faced  in  the  context  of  DTV  build-out 
and  whether  existing  laws,  ordinances 
and  procedures  are  likely  to  impede 
adherence  to  our  accelerated  DTV  build- 
out  schedule.  The  Commission  also 
seeks  comment  on  whether  it  should 
preempt  state  and  local  restrictions 
regarding  RF  emissions  from  broadcast 
transmission  facilities  or  local 
regulation  intended  for  aesthetic 
purposes? 

12.  The  Commission  also  seeks 
comment  on  the  procedural  framework 
proposed  by  Petitioners.  Specifically, 
should  the  Commission  preempt  state 
and  local  government  authority  where 
they  fail  to  act  within  certain  time 
periods?  The  Commission  asks  states 
and  localities  to  comment  on  thefr 
current  procedujes,  their  need  to  use 
these  procedures,  the  possibility  of 
using  expedited  procedures  to  meet  the 
DTV  construction  schedule,  and  the 
nature  of  such  expedited  procedures.  Is 
there  an  appropriate  role  for  the 
Commission  in  resolving  disputes   ■ 
between  localities  and  licensees  with 
respect  to  tower  siting  issues? 


List  of  SolqectB  in  47  CFR  Part  1 

Television  broadcasting.  Radio 
broadcasting. 

Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-23190  Filed  8-29-97;  8:45  am] 

MLUNQ  COOE  STia-OI-P 


■'The  top  thirty  television  markets,  as  ranked  by 
Nielsen  Media  Research  as  of  April  3.  1997  are: 
New  York,  Los  Angeles.  Chicago,  Philadelphia,  San 
Ftancisco,  Boston,  Washington,  D.C,  Dallas-Fott 
Worth,  Detroit,  AtlanU,  Houston,  Soattle-Tacoma, 
Cleveland.  Miiueapolis-St  Paul,  Tampa-St. 
Petersburg.  Miami,  Phoenix,  Denver,  Pittsburgh. 
Sacramento-Stockton,  St.  Louis,  Orlando-Daytona 
Beach,  Baltimore.  Portland,  OR.  Indianapolis,  San 
Diego,  Hartford-New  Haven,  Charlotte,  Raleigh- 
Durham,  and  Cincinnati. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[PR  Doctot  Na  a2-257;  DA  97-1806] 

Maritime  Communications 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  August  21,  1997,  the 
Public  Safety  and  Private  Wireless 
Division  adopted  an  order  extending  the 
comment  and  reply  comment  period  in 
PR  Docket  No".  92-257.  The  extension 
was  requested  to  allow  interested 
parties  more  time  to  evaluate  the  issues 
and  develop  an  industry  consensus.  The 
comment  period  is  extended  from 
August  25,  1997  to  September  15, 1997, 
and  the  reply  comment  period  is 
extended  from  September  9, 199^  to 
September  30, 1997. 

DATES:  Comments  are  to  be  filed  on  or 
before  September  15, 1997,  and  reply 
comments  on  or  before  September  30, 
1997, 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St,  N.W.. 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATKM  CONTACT:  Scot 
Stone,  Wireless  Telecommunications 
Bureau,  Public  Safety  &  Private  Wireless 
Division,  (202)  418-0680)  or  via  E-mail 
to  "8stoneOfcc.gov". 

SUPPLEMENTARY  INFORMATION: 

Adopted:  August  21, 1997.- 

Released:  August  21, 1997. 

1.  On  August  15. 1997.  Ross 
Engineering  (Ross)  requested  that  the 
time  for  filing  comments  in  response  to 
the  Second  Further  Notice  of  Proposed 
Rule  Making  (Second  Further  NPRM)  in 
the  above-captioned  proceeding 
released  by  the  Commission  on  June  26, 
1997,'  be  extended  from  August  25, 
1997,  to  September  15, 1997,  and  that 
the  time  for  filing  reply  comments  be 


extended  from  September  9. 1997  to 
October  16, 1997. 

2.  Ross  states  that  it  needs  additional 
time  to  submit  comments  in  order  to 
fully  address  the  substantive  effect  of 
the  issues  raised  in  the  Second  Further 
NPRM,  consider  the  impact  of  a  related 
Petition  for  Rulemaking  filed  by  the 
United  States  Coast  Guard,^  and 
complete  the  work  of  coordinating  and 
developing  an  industry  consensus  on 
these  issues.  Ross  also  states  that  Mobile 
Marine  Radio,  MARTTEL,  and  the  Coast 
Guard  concur  in  its  request  for  an 
extension  of  time. 

3.  The  Commission  does  not  Eoutinely 
grant  extensions  of  time.  In  this 
instance,  however,  it  is  desirable  that 
the  record  be  ^  complete  as  possible 
and  that  it  include  the  views  of  as  large 
a  cross  section  of  the  maritime  radio 
community  as  possible.  This  interest 
must  be  balanced,  however,  against  the 
fact  that  the  filing  and  process  freeze 
enacted  to  allow  the  development  of 
new  rules  for  maritime  services  expires  ^ 
on  March  17. 1998,  and  the 
Commission's  intent  to  adopt  final  rules 
before  the  freeze  expires.^  We  believe  an 
extension  of  twenty-one  (21)  days  to  be 
adequate  to  give  the  maritime 
community  sufficient  time  to  respond  to 
the  above-captioned  proceeding.  We 
therefore  extend  the  period  of  time  for 
filing  comments  to  and  including 
September  15, 1997,  and  we  extend  the 
period  for  filing  reply  comments  to  and 
including  September  30, 1997. 

4.  It  Is  Hereby  Ordered  that  pursuant 
to  §  1.46  of  the  Commission's  Rides,  47 
CFR  §  1.46,  Ross's  request  to  extend  the 
deadline  fgr  filing  comments  and  reply 
comments  in  this  proceeding  is  granted 
in  part  to  the  extent  indicated  herein, 
and  otherwise  denied. 

Federal  Communications  Commission. 

LiaaM.  Higginbotham, 

Acting  Chi^,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau. 

(FR  Doc.  97-23191  Filed  8-29-97;  8:45  am) 

BILUNQ  OOOE  SMS-m-P 


'  Amendment  of  the  Commission's  Rules 
Concerning  Maritime  Communicatioiu,  Second 
Further  Notice  of  Proposed  Rule  Making,  PR  Docket 
No.  92-257,  FCC  97-217  (released  June  26, 1996) 
[Second  Further  NPflAf);  see  Maritime 
Communications,  62  FR  37533  (July  14, 1997). 


'United  SUtes  Coast  Guard  Petition  for 
Rulemaking  to  Amend  Part  80  of  the  FOC  Rules  to 
Designate  Maritime  Channels  and  Allow  Operation 
of  Automatic  identification  Systems  and  Related 
Salaty  Systems  (filed  August  4, 1997). 

>  Second  Airt/ier  A/PRM  at  1132. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Sflfsty  Mid  Inapoction  Soivico 
[DediM  No.  •7-044N] 

Nattonai  Advisory  CommtttM  on  Moat 
and  Poultry  inapactlon;  Public  Mooting 

AQENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Notice. 


:  The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  will  meet  to  plan  Committee 
activities  for  FY  1998  and  consider  three 
policy  issues:  (1)  interstate  shipment  of 
State-inspected  product;  (2)  hazard 
analysis  and  critical  control  points 
(HACCP)  inspection  models;  and  (3) 
inspection  resource  management  in  a 
HACCP  environment  The  third  topic 
includes  the  issues  of  inspection 
coverage  at  establishments  with  HACCP 
systems  and  overtime,  second-shift,  and 
holiday  inspection  service  at  such 
establishments.  The  Committee  also  will 
consider  issues  to  be  addressed  at  future 
meetings. 

All  interested  parties  are  welcome  to 
attend  the  meeting  and  to  submit 
written  conunents  and  suggestions 
concerning  issues  the  Committee  might 
consider. 

DATES:  The  meeting  will  be  held  on 
September  9  and  10, 1997,  firom  9  a.m. 
until  3  p.m.,  and  on  September  11, 
1997,  firom  9  a.m.  till  12  noon. 

COKfMENTS:  Please  send  written 
comments  on  topics  the  Committee 
might  consider  during  FY  1996  to  the 
Food  Safety  and  Inspection  Service 
(FSIS)  Docket  Qerk:  DOCKET  97-044N, 
Room  102  Cotton  Annex  Building,  300 
12th  Street.  SW..  Washington.  DC 
20250.  Comments  may  also  be  sent  by 
£M»imile  (202-205-0381).  The 
comments  and  the  official  transcript  of 
the  meeting,  when  it  becomes  available, 
will  be  kept  in  the  Docket  Clerk's  office. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Washington  Plaza  Hotel.  10 


Thomas  Circle,  NW.  Washington.  DC 

20005  (202) 842-1300. 

FOR  FURTHER  MFORMATWN  CONTACT:  To 

register  for  the  meeting,  contact  Michael 

N.  Micchelli  at  (202)  720-8269,  FAX 

(202)  690-1030.  or  E-mail 

Michael.Micchelli9usda.gov. 

8UPPLEMBITARY  MFORMATNM:  On 
February  12. 1997,  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
Advisory  Committee  on  Meat  and 
Poultry  Inspection.  The  Committee 
provides  advice  and  recommendations 
to  the  Secretary  of  Agriculture 
pertaining  to  Federal  and  State  meat  and 
poultry  inspection  programs  pursuant  to 
sections  7(c).  24.  205.  301  (a)(3).  and 
301(c)  of  the  Federal  Meat  Inspection 
Act  (FMIA)  and  sections  5(a)(3).  5(c), 
8(b).  and  11(e)  of  the  Poultry  Products 
Inspection  Act  (PPIA). 

IHie  Administrator  of  FSIS  is  the 
chairperson  of  the  Committee. 
Membership  of  the  Committee  is  drawn 
from  representatives  of  consumer 
groups,  producers,  processors,  and 
marketers  from  the  meat  and  poultry 
industry,  and  State  government  officials. 
The  current  members  of  the  National 
Advisory  Committee  on  Meat  and 
Poultry  Inspection  are: 
Dr.  Deloran  M.  Allen.  Excel  Corporation 
Dr.  William  L  Brown.  ABC  Research 

Corporation 
Terry  Burkhardt,  Wisconsin  Btireau  of 

Meat  Safety  and  Inspection 
Caroline  Smith-DeWaal,  Center  for 

Science  in  the  Public  Interest 
Nancy  Donley,  Safe  Tables  Our  Priority 
Carol  Tucker  Foreman,  Safe  Food 

Coalition 
Michael  ].  Gregory,  Hudson  Foods  Inc. 
Dr.  Cheryl  Hall,  Foster  Farms,  Inc. 
Dr.  Mar^ret  Hardin,  National  Pork 

Producers 
Alan  Janzen,  Circle  Five  Feedyards,  Inc. 
Dr.  Daniel  E.  LaFontaine,  South 

Carolina  Meat-Poultry  Inspection 

Department 
Dr.  Dale  Morse.  New  Yoric  Office  of 

Public  Health;  Rosemary  Mucklow, 

National  Meat  Association 
William  Rosser,  Texas  Department  of 

Public  Health 
).  Myron  Stoltzfus,  Stoltzfus  Meats 
Dr.  David  M.  Theno,  Jr.,  Foodmaker  Inc. 

At  the  public  meeting,  the  Committee 
wiU  organize  itself  to  study  the  issues 
before  it.  The  Committee  may  decide  to 
form  subcommittees  to  deliberate  on 
specific  issues  and  make 
recommendations  to  the  whole 


Committee  and  the  Secretary  of 
Agriculture. 

The  three  principal  topics  that  the 
Committee  will  consider  at  the  meeting 
are:  (1)  Interstate  shipment  of  State- 
inspected  product;  (2)  the  development 
of  HACCP-based  inspection  models;  and 
(3)  inspection  resource  management  in 
a  HACCP  enviroiunent.  The  third  topic 
concerns,  among  other  matters, 
establishment  reimbursement  of  FSIS 
for  overtime,  second-shift,  and  holiday 
inspection  service. 

For  some  time  after  January  26. 1998. 
when  HACCP-based  inspection  is 
implemented  in  large  establishments, 
FSIS  will  continue  assigning  as  many 
inspectors  per  establishment  as  it  does 
currently.  FSIS  also  will  continue 
charging  establishments  for  second-shift 
and  overtime  inspection  service  on  the 
same  basis  as  at  present.  However,  FSIS 
realizes  that  new  patterns  of  inspection 
coverage  will  be  necessary  as  inspection 
task  priorities  change  in  establishments 
operating  HACCP  systems.  From  the 
expmience  gained  in  administering 
HAOCP-bamd  inspection,  and  through 
public  discussions,  the  Agency  expects 
to  develop  a  policy  on  inspection 
coverage  of  establishments.  The  Agency 
expects  the  Committee's 
recommendations  to  weigh  heavily  in 
any  final  decisions  on  this  matter. 

m  addition  to  discussion  of  the  ma{(» 
topics  identified  for  this  meeting,  the 
Committee  will  consider  issues  to  be 
discussed  in  future  meetings. 

llie  meeting  is  open  to  the  public  on 
a  space-available  basis.  Interested 
persons  will  have  an  opportunity  to 
discuss  issues  relating  to  the  activities 
of  the  committee  and  may  file 
comments  with  the  Committee  in  the 
aanner  described  above  in  COMMENTS. 

Done  in  Washiogtoa.  DC:  August  26, 1997. 

Thooias ).  Billy. 

Administiator.  Food  Safety  bispectian 

Savice. 

(PR  Doc.  97-23250  Filwl  8-27-07;  3:24  pm] 
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Grain  Inapactlon,  Paekara  and 
Stockyarda  Administration 

Opportunity  for  Doaignation  in  tho 
Frankfort  ON)  and  Indiani^olla  ON) 


AQENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
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ACTION:  Notice. 


summary:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Frankfort  Grain 
Inspection.  Inc.  (Frankfort),  will  end 
February  28, 1998.  according  to  the  Act 
The  designation  of  Indianapolis  Grain 
Inspection  and  Weighing  Service,  Inc. 
(Indianapolis),  will  end  March  31, 1998, 
according  to  the  Act  GIPSA  is  asking 
persons  interested  in  providing  official 
services  in  the  Frankfort  and 
Indianapolis  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  October  1,  1997. 

addresses:  Applications  must  be 
submitted  to  USDA,  GIPSA,  FGIS,  Janet 
M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604, 1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Frankfort,  main  office  located  in 
Frankfort,  Indiana,  to  provide  official 
services  under  the  Act  on  March  1, 
1995.  GIPSA  designated  Indianapolis, 
main  office  located  in  Indianapolis. 
Indiana,  to  provide  official  services 
imder  the  Act  on  April  1, 1995. 

Section  7(gKl)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  trieimially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Frankfort  ends  on  February  28, 1998, 
according  to  the  Act  The  da^gnation  of 


Indianapolis  ends  on  March  31, 1998, 
according  to  the  Act 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Indiana,  is  assigned  to 
Frankfort. 

Bounded  on  the  North  by  the  northern 
Fulton  Coimty  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  County  line  south  to  State  Route 
19;  State  Route  19  south  to  Sute  Route 
114;  State  Route  114  southeast  to  the 
eastern  Fulton  and  Miami  County  lines; 
the  northern  Grant  Coimty  line  east  to 
County  Highway  900E;  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  Grant  Cotmty  line; 
the  eastern  and  southern  Grant  County 
lines;  the  eastern  Tipton  County  line; 
the  eastern  Hamilton  County  line-aouth 
to  State  Route  32; 

Boimded  on  the  South  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines;  the  southern  Montgomery  County 
line;  and 

Bounded  on  the  West  by  the  western 
and  northern  Montgomery  Coimty  lines; 
the  western  Clinton  County  line;  the 
western  Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County;  the  western  Cass  and 
Pulton  County  lines. 

Frankfort's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Frankfort's  asea  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.:  The 
Andersons,  Delphi,  Carroll  County; 
Buckeye  Feed  and  Supply  Company, 
Leiters  Ford,  Fulton  County;  and  Ca^[ill, 
Inc.,  Linden,  Montgomery  County. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Indiana,  is  assigned  to 
Indianap>olis. 

Bartholomew;  Brown;  Hanjilton, 
south  of  State  Route  32;  Hancock; 
Hendricks;  Johnson;  Madison,  west  of 
State  Route  13  and  south  of  State  Route 
132;  Marion;  Moiux>e;  Morgan;  and 
Shelby  Counties. 

Interested  persons,  including 
Frankfort  and  Indianapolis,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Dmignation  in  the  Frankfort  area  is  for 
the  period  beginning  March  1, 1998,  and 
ending  February  29. 2001.  Designation 
in  the  Indianapolis  area  is  for  the  period 
beginning  April  1, 1998,  and  ending 
February  29,  2001.  Persons  wishing  to 
^ply  for  designation  should  contact  the 


Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHOWTY:  Pub.  L  94-582,  90  SUt  2867. 
as  amended  (7  U.S.C  71  et  aeq.) 

Dated:  August  14. 1997 
Neil  E.  Pqrter 

Director,  Compliance  Division' 
(PR  Doc.  97-23127  Filed  8-29-97;  8:45  ami 

BOiJNQ  COM  M10-EN-F 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  to  Conunant  on  tho 
Applicanta  for  the  Minnoaota  Araa 

AGBICY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  the  Minnesota 
Department  of  Agriculture  (Miimesota). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  October  1,  1997. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  USDA,  GIPSA, 
FGIS.  Janet  M.  Hart,  Chief.  Review 
Branch,  Compliance  EMvision,  STOP 
3604, 1400  Independence  Avenue.  S.W.. 
Washington,  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755,  attention: 
Janet  M.  Hart  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLBMBfTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  30, 1997,  Federal  Register 
(62  FR  35147),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  area  assigned  to 
Miimesota  to  submit  an  application  bx 
designation.  There  were  three 
applicants:  Mid-Iowa  Grain  Inspecti<m, 
Inc.,  applied  for  designation  to  provide 
official  services  in  the  Minnesota 
counties  of  Filmore,  Goodhue.  Houston, 


46246 


Federal  Register  /  Vol.  62,  No.  169  /  Tuesday,  September  2,  1997  /  Notices 


Olmsted,  Wabasha,  and  Winona: 
Minnesota  applied  for  designation  to 
provide  official  services  in  the  entire 
Minnesota  area;  Sioux  Qty  Inspection 
and  Weighing  Service  Company, 
applied  for  designation  to  provide 
official  services  in  the  Minnesota 
counties  of  Murray,  Nobles,  Pipestone, 
and  Rock. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTH0««TY:  Pub.  L  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  August  14. 1997 
NeilE-PoftBT 

Director.  Compliance  Division 
[FR  Doc.  97-23128  Filed  8-29-97;  8:45  am) 

BOUNG  COOE  341»-EN-F 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designations  for  the  Minot  (ND), 
Southern  Illinois  (IL).  and  Tri-State 
(OH)  Areas 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTKM:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Minot  Grain  Inspection, 
Inc.  (Minot),  Southern  Illinois  Grain 
Inspection  Service.  Inc.  (Southern 
Illinois),  and  Tri-State  Grain  Inspection 
Service,  Inc.  (Tri-State),  to  provide 
official  services  under  the  United  States 
Grain  Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  October  1, 1997. 
ADDRESSES:  USDA.  GIPSA,  FGIS,  Janet 
M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604. 1400 
Independence  Avenue,  S.W., 
Washington.  DC  20250-3604. 
FOR  FURTHER  »IFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPt.EMENTARY  INFORMATKM.' 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regtilation  1512-1; 


therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  April  1, 1997.  Federal  Register 
(62  FR  15456).  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Minot.  Southern  Illinois,  and  Tri-State 
to  submit  an  application  for  designation. 
Applications  were  due  by  April  30, 
1997.  Minot,  Southern  Illinois,  and  Tri- 
State.  the  only  applicants,  each  applied 
for  designation  to  provide  official 
services  in  the  entire  area  currently 
assigned  to  them. 

Since  Minot,  Southern  Illinois,  and 
Tri-State  were  the  only  applicants  for 
the  respective  areas,  GIPSA  did  not  ask 
for  comments  on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  tbat  Minot,  Southern 
Illinois,  and  Tri-State  are  able  to  provide 
official  services  in  the  geographic  areas 
for  which  they  applied.  Effective 
October  1,  1997,  and  ending  September 
30,  2000.  Minot.  Southern  Illinois,  and 
Tri-State  are  designated  to  provide 
official  services  in  the  geographic  areas 
specified  in  the  April  1. 1997,  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Minot  at  701- 
838-1734,  Southern  Illinois  at  618-632- 
1921,  and  Tri-State  at  513-251-6571. 

AUTHOMTY:  Pub.  L.  94-582.  90  SUt  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  August  14. 1997 
Neil  E.  Puftei 

Director,  Compliance  Division 

(FR  Doc.  97-23126  Filed  8-29-97;  8:45  ami 

BNJJNOCODE  3410-EW-f 


BLACKSTONE  RIVER  VALLEY 
NATIONAL  HERITAGE  CORRIDOR 
COMMISSION 

Sunshine  Act  Meeting;  Department  of 
Interior,  National  Park  Service, 
Biackstone  River  Valley  National 
Heritage  Corridor 

AGBICY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Meeting. 

Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Monday  Sept.  29  1997. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 


federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  PM 
in  the  Function  Room  at  the  Millbury 
Senior  Center.  1  River  Street.  Millbury, 
MA  for  the  following  reasons: 

1.  Vote  on  10  year  plan 

2.  Budget  for  FY98 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Susan  K.  Moore.  Executive  Director. 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI  02895. 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  bom  Susan  K, 
Moore,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Susan  K.  Moon, 
ExecuUve  Director  BRVNHCC. 
[FR  Doc.  97-23306  Filed  8-28-97;  11:51;  am] 

aiUJNQ  COM  4310-7O-P 


INTERNATIONAL  TRADE 
ADMINISTRATION 

Exporters'  Textile  Advisory 
Committee;  Notioe  of  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
October  7. 1997.  The  meeting  will  be 
fiom  2  p.m.  to  4  p.m.  in  the  Main 
Conference  Room  on  the  sixth  floor  at 
the  office  of  Milliken  &  Company,  1045 
6th  Avenue,  New  York,  New  York. 

The  Committee  provides  advice  and 
guidance  to  Department  officials  on  the 
identification  and  surmounting  of 
barriers  to  the  expansion  of  textile 
exports,  and  on  methods  of  encouraging 
textile  firms  to  participate  in  export 
expansion. 

The  Committee  functions  solely  as  an 
advisory  body  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

The  meeting  will  be  open  to  the 
public  with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson,  (202)  482-5155. 

Dated:  August  26, 1997. 
Troy  H.  Crflilii 

Chairman,  Committee  for  tha  Implementation 
of  Textile  Agreements. 
{FR  Doc.97-23149  Filed  8-29-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Bulgaria 

August  26,  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits.  , 

EFFECTIVE  DATE:  September  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  the  Uruguay  Round  Agreements 
Act 

The  current  limit  for  Category  435  is 
being  increased  for  swing  and  carryover. 
The  limit  for  Category  410  being 
reduced  to  account  for  the  swing  being 
applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  69080,  published  on 
December  31, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions 
Troy  H.  Cribb. 

Qiaiiman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  26,  1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  24, 1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool,  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1997  and  extends  through 
Deconber  31. 1997. 

Effective  on  September  3, 1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  rinthjM 
(ATC): 


Category 

Adjusted  twelve-month 
limit' 

410 „ 

43S 

753./y3  square  me- 
ters. 
26.132  dozen. 

DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy;  Proposed 
Sut}sequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement 

summary:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  imder  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Republic  of 
Indonesia  Concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/IE(EU)-11  for  the 
transfer  of  8  fuel  elements  consisting  of 
4.040  grams  of  Enriched  Uranium 
containing  808  grams  of  the  isotope  U- 
235  (less  than  20  percent  enrichment) 
from  EURATOM  to  Indonesia  for  use  as 


foel  for  the  Nuclear  Techniques 
Research  Center  (TRIGA  Reactor). 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  August  26. 1997.        ^  ^ 

Cherie  P.  Fitzgerald, 

Acting  Director,  Office  of  Arms  Control  and 

Nonproliferation. 

[FR  Doc.  97-23210  Filed  6-2»-97;  6:45  am) 

MUMG  COOE  64S0-ai-P 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  expcxted  after  December 
31,  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aChirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1), 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-23150  Filed  8-29-97;  8:45  am] 

aiLUNG  COOE  3610-OR-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  Na  TMOa-l-aS-OOO] 

Black  Marlin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
TarWf 

August  26. 1997. 

Take  notice  that  on  August  22, 1997, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Fu^t  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  efiiective  October  1, 1997: 

Eighth  Revised  Sheet  No.  4 

Black  Marlin  states  that  the  above- 
referenced  tariff  sheet  is  being  filed 
pursuant  to  Section  18  of  the  General  ' 
Terms  and  Conditions  of  Black  Merlin's 
tariff  to  reflect  an  increase  of  the  ACA 
charge  to  0.21|/MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1997. 

Any  pereon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission.  888 
First  Street.  NE,  Washington.  DC.  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


/ 
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inspection  in  the  Public  Reference 

Room.  .  * 

Lois  D.  CmImII.  ..    <^ 

Secretary. 

FR  Doc  97-23160  Filed  8-29-97;  8:45  ami 

BnxMO  cooe  67iT-m-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMt  No.  Tlige-1-«7-000] 

Chandeteur  Pipe  Line  Company; 
Notice  of  Proposed  Changes  in  FERC 
QasTartff 

Augtist  26, 1997. 

Take  notice  on  August  22, 1997, 
Chandeleur  Pipe  Line  Company 
(Chandeieur)  tendered  for  Qling  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  October  1, 1997: 

Seventh  Revised  Sheet  No.  5 

Chandeleur  proposes  to  adjust  its 
rates  to  reflect  the  Federal  Energy 
Regulatory  Commission's  FY  1997 
annual  charge  for  natural  gas  pipeline 
companies  of  $0.0021  per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  in  385.214 
and  385.211.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CssheU. 
Secretary. 

[FR  Doc.  97-23161  FUed  8-29-97;  8:45  am] 
aUJNG  COW  SnT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER97-4O3(M)0OI 

The  Cincinnati  Gas  &  Electric 
Company,  PSl  Energy.  Inc.;  Notice  of 
HIing 

August  26. 1997. 

Tahe  notice  that  on  July  31 ,  1997,  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E)  and  PSI  Energy,  Inc.  (PSI). 
(hereinafter  collectively  referred  to  as 
Cinergy  Operating  Companies), 
tendered  for  filing  pursuant  to  the 
Commission's  November  15,  1996, 
Order  issued  in  Docket  Nos.  ER96- 
2504-000  and  ER96-2506-000 
approving,  among  other  things, 
Qnergy's  market-based  rate  Power  Sales 
Tariff,  FERC  Electric  Tariff,  First 
Revised  Volume  No.  4,  Qnergy's  revised 
quarterly  transaction  report  for  the 
calendar  quarter  ending  June  30,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  8, 1997.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMhell. 
Secretary. 

[FR  Doc.  97-23141  Filed  8-29-97;  8:45  am] 
BiujNO  oooe  a7i7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM8e-1-34-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
GasTartff 

August  26, 1997. 

Take  notice  that  on  August  22, 1997, 
Florida  Gas  Transmission  Company 
(FCT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  October  1,  1997: 


Twenty-Second  Revised  Sheet  No.  8A 
Fourteenth  Revised  Sheet  No.  8A01 
Fourteenth  Revised  Sheet  No.  8A.02 
Twentieth  Revised  Sheet  No.  8B 
Thirteenth  Revised  Sheet  No.  88.01 

FGT  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  Tariff  to 
reflect  an  increase  of  the  ACA  charge  to 
0.210  per  MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1997. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC,  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Late  D.  CasiwIU 
Secretary. 

[FR  Doc.  97-23156  Filed  0-29-97;  8:45  am] 
BMJJNO  C006  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DeciMt  Na  TM9e-1-4e-000I    . 

Kentuclcy  West  Virginia  Gas  Company, 
LLC;  Notice  of  Proposed  Change  in 
FERC  Gas  Tariff 

August  26,  1997. 

Take  notice  on  August  22, 1997, 
Kentucky  West  Virginia  Gas  Company, 
LLC.  (Kentucky  West),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
October  1, 1997: 

Fourth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  163 

Pursuant  to  Order  No.  472,  the 
Conunission  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  aimual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1997  ACA  unit 
surcharge  approved  by  the  Conunission 
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is  $.0021  per  Dth.  Also,  minor 
typographical  changes  were  made  on 
Sheet  Nos.  4  and  5  to  capitalize  the  "C" 
in  customer,  and  on  Sheet  No.  163  the 
listing  of  the  ACA  charge  was  changed 
to  a  tariff  sheet  designation. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  up>on  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fiie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

LoisaCiidHll. 
Secretary. 

[FR  Doc.  97-23158  Filed  8-29-97;  8:45  am] 
I  COM  tm-t-m 


OEPARTMEt«T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

P>ock»l  Na  RP97-4S3-000] 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Tariff  Rling 

August  26, 1997. 

Take  notice  that  on  August  20, 1997, 
K  N  Interstate  Gas  Transmission 
Company  (KNI)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the  following 
revised  tariff  sheets),  to  be  effactive 
September  19, 1997: 

Third  Revised  Volume  No.  1-B 
First  Revised  Sheet  No.  37 
First  Revised  Volume  No.  1-0 
First  Revised  Sheet  No.  29 

KNI  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  FERC  Order 
No.  636C  in  Docket  Nos.  RM91-1 1-006 
and  RM87-34-072  issued  February  27, 
1997,  to  revise  the  right  of  first  refusal 
contract  term  from  ten  to  five  years. 

KNI  states  that  copies  of  the  filing 
were  served  upon  Ktil's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceedings. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  shoiild  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888 First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Conunission's  Rules  of  Practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
bx  public  inspection. 
Uis  D.  Cashell. 
Secretary. 

(FR  Doc  97-23146  PiM  8-29-97;  8:45  am] 
OOOE  tnr-aMi 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Itogulatory 
Commission 

(Doctot  Na  RP97-48»-000) 

Mississippi  Rhrer  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

At;«ust  26, 1997. 

Take  notice  that  on  August  22. 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective 
August  25, 1997: 

Second  Revised  Sheet  No.  184 

MRT  states  that  this  tariff  sheet  is 
filed  herewith  to  comply  with  Order  No. 
636-C 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.Q 
20426,  in  acoH-dance  with  Rules  214 
and  211  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  party  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc  97-23154  Filed  S-29-97;  8:45  ami 

BHUNQ  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMl  No.  TIMft-1-100-000] 

Nora  Transmission  Company;  Notice 
of  Proposed  Cttange  In  FERC  Gas 
Tartff 

August  26, 1997. 

Take  notice  that  on  August  22, 1997, 
Nora  Transmission  Company  (Nora), 
tendered  for  filing  to  beoame  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  October  1, 1997: 

Fourth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  168 

Pursuant  to  Order  No.  472,  the 
Commission  authorized  pipeline 
companies  to  track  and  pass  throu^  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1997  ACA  unit 
surchaige  approved  by  the  Commission 
is  $.0021  per  Dth.  Also,  on  Sheet  No. 
163  the  listing  of  the  ACA  charge  was 
changed  to  a  tariff  sheet  designation. 

Nora  states  that  a  copy  of  its  filing  has 
been  served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Conmiission's  IbUes  and  R^ulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  cm 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LobaCadwil. 
Secretary. 

(FR  Doc  97-23162  Filed  8-2»-«7;  8:45  am) 
MUJNQ  COOK  cnr-M-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-458-000] 

NorAm  Qas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  26. 1997. 

Take  notice  that  on  August  22, 1997, 
NorAm  Gas  Transmission  Company 
(GT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  to  be  effective  August  25, 
1997: 

First  Revised  Sheet  No.  304 

NGT  states  that  this  tariff  sheet  is  filed 
herewith  to  comply  with  Order  No. 
636-C. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheet  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  party  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23153  Filed  8-29-97;  8:45  am) 
BIUJMQ  OOOE  eriT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  # 

[Docket  No.  RP97-4S7-00(q 

Northern  Natural  Qas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  26. 1997. 

Take  notice  on  August  22, 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheet: 

Second  Revised  Sheet  No.  299 


Northern  states  that  the  instant  filing 
is  made  in  compliance  with  the 
Commission's  Order  issued  February  27, 
1997  in  Docket  Nos.  RM91-1 1-006  and 
RM87-34-072,  addressing  the  right  of 
first  refusal  maximum  contract  term. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceediiig,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-23152  Filed  8-29-97;  8:45  am) 

SaUNG  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPg7-1-460-000| 

Northwest  Pipellr>e  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

August  26. 1997. 

Take  notice  that  on  August  22. 1997. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  efiiactive  September  22, 1997: 

Third  Revised  Sheet  No.  274 

Northwest  states  that  the  piupose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  Remand't)f 
Order  No.  636-C  issued  February  27. 
1997  in  Docket  No.  RM91-1 1-006.  et  al. 
Northwest  states  that  it  has  revised  its 
right-of-fint-refiual  tariff  provisions  to 
reduce  the  term  cap  for  matching  a 
competitive  bid  from  twenty  years  to 
five  years  in  order  to  avoid  pregranted 
abandonment  of  service. 

Northwest  states  that  a  copy  of  tliis 
filing  has  been  served  upon  Northwest's 


jurisdictional  customers  and  upon 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies    . 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23155  Filed  8-29-^7;  8:45  am) 
atLUNQ  COOE  SMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1-37-000h 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

August  26, 1997. 

Take  notice  that  on  August  18, 1997. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  become  effective  October  1, 
1997: 

Third  Revised  Volume  No.  1 

Twelfth  Revised  Sheet  No.  5 
Original  Volume  No.  3 

Twenty-Second  Revised  Sheet  No.  2.2 

Northwest  states  that  the  purpose  of 
this  filing  is  to  update  Northwest's  tariff 
to  reflect  the  Annual  Charge  Adjustment 
(ACA)  Eoctor  to  be  effiactive  for  the 
twelve-month  period  beginning  October 
1,  1997  pursuant  to  Section  154.402  of 
the  Commission's  regulations  and 
Section  16  of  the  General  Terms  and 
Conditions  of  Northwest's  tariff. 

Northwest  states  that  its  new  ACA 
factor  will  be  0.21«  per  Dth,  an  increase 
of  O.Olt  per  Dth  from  its  cturent  ACA 
factor. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motioa 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E..  Washington,  DC 
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20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CadwU. 
Secretary. 
[FR  Doc.  97-23157  Filed  8-29-97;  8:45  am] 

BIUJNO  OOOE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-4SS-000] 

Overtbrust  Pipeline  Company;  Notice 
of  Tariff  niing 

August  26,  1997. 

Take  notice  that  on  August  22,  1997, 
Overthrust  Pipeline  Company 
(Overtbrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  First  Revised  Sheet 
Nos.  67A  and  67B  and  Original  Sheet 
No.  67C,  to  be  effective  September  22, 
1997. 

Overtbrust  explains  that  the  proposed 
tariff  sheets  revise  Section  15, 
Scheduling  of  Gas  Receipts  and 
I>9liveries,  of  the  General  Terms  and 
Conditions  of  its  tariff  by  implementing 
a  second  batch  period  for  acceptance 
and  processing  of  intra-day  nominations 
received  after  5:01  p.m.  Central  Clock 
Time  each  gas  day. 

Overtbrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  td  make  protestunts  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CaslioU. 

Secretary. 

[FR  Doc  97-23148  Filed  8-29-97;  8:45  am] 

aiUJNQ  COOE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1 -73-400] 

Ozaric  Gas  Transmission  System; 
Notice  of  Proposed  Changes  In  FERC 
Qas  Tariff 

August  26, 1997. 

Take  notice  that  on  August  20, 1997. 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  revised  tariff  sheet, 
with  a  proposed  e^ctive  date  of 
October  1, 1997: 

Sixteenth  Revised  Sheet  No.  4 

Ozark  states  that  it  is  amending  its 
transmission  rate  schedules  to  reflect 
the  Commission  proscribed  Annual 
Charge  Adjustment  unit  charge  of 
$.0021  per  Dekatherm.  Ozark  states  that 
this  is  a  $.0001  increase  from  the 
ciurently  effective  ACA  unit  charge. 
Ozark  states  that  its  filing  is  submitted 
purstiant  to  Section  154.402  of  the 
Commission's  Regulations  and  Section 
11  of  the  General  Terms  and  Conditions 
of  Ozark's  FERC  Gas  Tariff,  First  - 
Revised  Volume  No.  1. 

Ozark  states  that  copies  of  this  filing 
were  served  on  Ozarics  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  witii  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-23159  FUod  8-29-97;  8:45  am] 
aaxiNa  CODE  sTir-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  TMM-I-1 15-000] 

Sumas  Intemationai  Pipeline  Inc.; 
.    Notice  of  Rate  Rling 

August  26, 1997. 

Take  notice  that  on  August  22, 1997, 
Sumas  bitemational  Pipeline  Inc.  (SIPI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  October  1, 1997: 
Seventh  Revised  Sheet  No.  4 

SIPI  states  that  the  above  tariff  sheet 
reflects  the  new  ACA  unit  surcharge  rate 
of$.0021perDKTh. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  97-23163  Filed  8-29-97;  8:45  am) 
BIUJNQ  OOOE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-4fi2-000] 

TCP  Gathering  Co.;  Notice  of  Tariff 
HIing 

August  26. 1997. 

Take  notice  that  on  August  20, 1997, 
TCP  Gathering  Co.  (TCP)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheet,  to  be  effective 
September  19,  1997: 

First  Revised  Sheet  No.  82 

TCP  states  that  this  tariff  sheet  is 
being  filed  to  comply  with  FERC  Order 
No.  636-C  in  Docket  Nos.  RM91-1 1-006 
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and  RM87-34-072  issued  February  27, 
1997,  to  revise  the  right  of  first  refusal 
contract  term  to  five  years. 

TCP  states  that  copies  of  the  filing 
were  served  upon  TCP's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214>.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  filed  with  the  Commissions  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  ptirty  to  a  proceeding-or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
or  protest  in  accordance  with  the 
Commission  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell. 
Secretary. 

(PR  Doc.  97-23145  Filed  8-29-97;  8:45  am) 
BHJJNG  COOC  e717-«1-M 


DEPARTMErfT  OF  ENERGY 

Federal  Eneryy  Regulatory 
Commission 

[Docket  Na  CP97-626-0001 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

August  28, 1997. 

Take  notice  that  on  July  10, 1997 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP97-626-000  an 
abbreviated  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  to 
increase  the  capacity  of  its  Lebanon 
Lateral  facility.  Texas  Eastern  seeks 
authorization  to  construct,  install,  own, 
operate  and  maintain  certain 
compression  facilities  at  its  existing  Gas 
City  Compressor  Station  located  in 
Grant  County,  Indiana  (Gas  City)  and  at 
its  existing  Glen  Kam  meter  station  in 
Darke  Coimty,  Ohio  (Glen  Kam),  and 
certain  other  ancillary  and  appurtenant 
above-groimd  facilities.  Such  additional 
compression  will  increase  Texas 
Eastern's  capacity  in  the  Lebanon 
Lateral  by  302,290  Dth/d,  up  to  a  new 


total  of  661.510  Dth/d  (650  MMcf/d 
equivalent). 

Specifically,  Texas  Eastern  proposes 
to  install  8,900  HP  of  compression  at 
Gas  City.  Texas  Eastern  will  install  one 
reciprocating  gas  engine  rated  at  3,400 
HP  and  one  reciprocating  gas  engine 
rated  at  5,500  HP.  This  additional 
compression  will  increase  the  total 
compression  at  Gas  City  from  3,400  HP 
to  12,300  HP.  In  addition,  to 
accommodate  the  additional  compressor 
units,  Texas  Eastern  will  expand  the 
existing  Gas  City  compressor  buildings 
and  install  associated  ancillary  facilities 
and  piping.  All  of  the  proposed  facilities 
at  Gas  City  will  be  located  wholly 
within  and  on  Texas  Eastern's  existing 
Gas  City  Compressor  Station  property. 

Texas  Eastern  also  proposes  to  install 
a  new  8,170  HP  gas  turbine-driven 
centrifugal  compressor  at  its  existing 
Glen  Kam  meter  station  site.  Currently 
there  are  no  compression  facilities 
located  at  the  Glen  Kam  station.  To 
house  this  proposed  compressor  unit, 
Texas  Eastern  will  construct  compressor 
station  buildings  and  associated 
ancillary  facilities  and  piping.  In 
addition,  Texas  Eastern  propnises  to 
upgrade  its  existing  metering  stations  at 
Glen  Kam  and  at  Lebanon  in  Warren 
County,  Ohio. 

The  estimated  total  capital  cost  of  the 
proposed  facilities  is  approximately     ' 
$31,291,000.  Texas  Eastem  proposes  to 
commence  service  utilizing  the  new 
facilities  on  or  before  November  1, 1998. 

Texas  Eastem  also  requests 
authorization  to  file  a  limited  NGA 
Section  4  proceeding,  after  receipt  of  the 
authorizations  requested  and  prior  to 
the  in-service  date  of  the  proposed 
facilities,  to  revise  and  restate  the  rates 
applicable  to  Texas  Eastern's  Part  284, 
open-€u:cess  Rate  Schedules  LLFT  and 
LLIT.  Such  revised  and  restated  Rate 
Schedule  LLFT  rates  result  in  a  base 
Reservation  Charge  of  S3.466  per  Dth 
and  Usage-1  rate  of  $0.0023,  $0.1163  on 
a  100%  load  fiactor  basis.  In  addition, 
the  revised  and  restated  Rate  Schedule 
LLFT  base  rate  will  be  $0. 1 1 63 .  These 
revised  and  restated  rates  represent  a 
23%  reduction,  on  a  100%  load  factor 
basis,  in  the  currently  efi'ective 
maximimi  Rate  Schedules  LLFT  and 
LLIT  rates. 

Texas  Eastem  proposes  to  revise  the 
existing  fuel  shrinkage  percentages 
applicable  to  Rate  Schedules  LLFT  and 
LLIT  to  recognize  the  fuel  associated 
with  the  facilities.  Texas  Eastem  has 
calculated  the  estimated  fuel  usage  of 
the  existing  compression  at  Gas  City  and 
the  proposed  facilities  based  on 
historical  utilization  to  arrive  at  an 
estimated  annual  fuel  shrinkage 
percentage  of  0.43%. 


Texas  Eastem  intends  to  use  all  of  the 
additional  capacity  to  be  made  available 
by  the  Facilities  to  lease  capacity  on  a 
firm  basis  to  Spectrum  Interatate 
Pipeline  Corporation  ("Spectrum"),  a 
wholly  owned  subsidiary  of  PanEnergy 
Corporation  and  affiliate  of  Texas 
Eastem.  Texas  Eastem  has  included  in 
its  application,  a  letter  of  intent  with 
Spectrum  whereby  Spectrum  intends  to 
enter  into  a  lease  for  the  increase  of 
capacity  of  302,290  Dth/d.  Subject  to 
Commission  approval,  Sf>ectnun  Mrill  be 
a  new  interstate  pipeline  company  that 
will  provide  open-access  transportation 
service.  The  Spectrum  Project  will 
provide  natural  gas  transportation  from 
the  Chicago  area  to  Northeast  markets 
such  as  New  York  City,  Philadelphia, 
Newark,  New  Jersey  and  other  markets 
served  by  the  Duke  Energy  pipelines. 

Texas  Eastem  states  that, 
notwithstanding  the  foregoing,  its 
proposal  is  not  contingent  upon  the 
Spectrum  Project.  To  the  extent  that  all 
of  the  capacity,  to  be  made  available  by 
the  proposed  facilities,  is  not  leased  to 
Spectrum,  Texas  Eastem  will  make  such 
capacity  available  under  the  terms  and 
conditions  of  its  Rate  Schedules  LLFT 
and  LLIT.  To  the  extent  Texas  Eastem 
does  not  have  firm  contractual 
arrangements  for  the  capacity  to  be 
made  available  by  the  proposed 
facilities  before  construction  of  such 
facilities,  Texas  Eastem  states  that  it 
will  be  "at-risk"  for  recovery  of  such 
costs. 

By  supplements  dated  August  5,  and 
25,  1997,  Texas  Eastem  submitted  two 
service  agreements,  a  precedent 
agreement  and  a  letter  of  intent.  These 
four  documents  account  for  101,805 
Dth/d  of  the  proposed  capacity. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
September  16, 1997,  file  with  the 
Federal  Energy  RegiUatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  te  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
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maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
coiul  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 
A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commentera  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  dociunents  and  .will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Conunission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  th^ 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Texas  Eastem  to  appear 
or  be  represented  at  the  hearing. 
Lob  D.  CaahsU, 
Secretary. 
[FR  Doc.  97-23138  Filed  fr-2»-g7: 8;45  am) 

MUMO  OOOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-197-«29] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

August  26, 1997. 

Take  notice  that  on  June  27, 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  ($79,016,114.33  in 
principal  and  interest)  showing  that  on 
May  30,  1997,  Transco  submitted 
refunds  (or  surcharges)  to  all  affected 
shippers  in  the  proceedings  in  Docket 
Nos.  RP95-197,  IN89-1-002,  and  RP92- 
137-044.  In  determining  the  total 
amount  to  be  refunded  (or  surcharged) 
to  each  shipper,  Transco  states  that  it 
has  aggregated  the  individual  shipper 
amounts  attributable  to  each 
proceeding. 

Transco  states  that  an  uncontested 
Stipulation  and  Agreement  (Partial 
Settlement)  approved  by  Commission 
letter  order  issued  November  1, 1996  in 
Docket  No.  RP95-197  et  al.  resolves  a 
number  of  rate  and  tarifi'  issues  in  Phase 
n  of  Transco's  general  section  4  rate 
proceeding  in  Docket  No.  RP95-197  et 
al.  The  issues  resolved  in  the  settlement 
include  Transco's  cost  of  service, 
throughput  level  and  mix,  cost  of 
classification,  rate  design,  and  certain 
issues  related  to  the  terms  and 
conditions  of  Transco's  services,  as  well 
as  all  issues  in  Docket  Nos.  RP96-44 
and  CP95-737. 

Transco  further  states  that  based  on 
the  Settlement  it  has  calculated  storage 
and  transportation  refunds  for  the 
period  September  1, 1995  (the  beginning 
of  the  Docket  No.  RP95-197  rate  period) 
through  July  31, 1996  based  on  the 
difference  between  the  amounts  billed 
and  amoimts  calculated  utilizing 
settlement  rates. 

In  addition,  pursuant  to  a  Stipulation 
and  Consent  Agreement  (Docket  No. 
IN89-1-002)  approved  by  the 
Commission  on  April  4, 1997,  Transco 
is  to  refund  to  its  rate  payers  $51,788.51. 
The  refund  is  to  be  distributed  to 
Transco's  shippers  proportional  to  their 
pro  rata  share  of  the  rate  refunds  under 
the  aforementioned  Settlement  in 
Docket  No.  RP95-197. 

Finally,  Transco  states  that  the 
January  23, 1997,  order  in  Docket  No. 
RP92-137-044  required  it  to 
redistribute  excess  IT  amount  of 
$17,815,888.52  to  its  intermptible 
transportation  shippers  that  were 
previously  refunded  only  to  firm 
shippers.  The  Commission  on  May  14, 
1997.  approved  Transco's  proposal  to 


refund  this  amount  pursuant  to  the 
Settlement  in  Docket  No.  RP95-197. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  Septembw  3, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determiniag  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoiaD.CMhdl, 
Secretaiy. 

[FR  Doc.  97-23143  Filed  8-29-97;  8:45  am] 
■UMQ  OOOC  STtr-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NO.  CP97-616-001] 

Transwestem  Pipeline  Company; 
Notica  of  Application 

August  26, 1997. 

Take  notice  that  on  August  22, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124,  filed  in 
Docket  No.  CP97-516-001,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
regulations,  seeking  to  amend  its 
application  filed  in  Docket  No.  CP97- 
516-000  on  May  19, 1997.  In  that 
application  Transwestem  sought 
authorization  to:  (1)  constmct  and 
operate  a  new  compressor  station  near 
Standing  Rock,  New  Mexico  (Standing 
Rock  Compressor  Station)  consisting  of 
a  15,000  ISO  rated  horsepower  gas 
turbine  compressor  and  appurtenant 
facilities,  located  on  Transwestem's  San 
Juan  Lateral  in  McKinley  Coimty,  New 
Mexico;  and  (2)  construct  and  operate 
an  additional  2,000  ISO  rated 
horsepower  electric  compressor  unit 
and  appurtenant  facilities  at 
Transwestem's  existing  La  Plata  "A" 
Compressor  Station  in  La  Plata  County, 
Colorado.  In  its  amendment, 
Transwestem  seeks  authorization  to 
construct  and  operate  a  7,000  ISO  rated 
horsepower  turbine  drive  centrifugal 
compressor  at  the  La  Pfata  "A" 
Compressor  Station,  in  lieu  of  the  2,000 
horsepower  unit  proposed  in  the 
original  application,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
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with  the  Commission  and  is  open  to 
public  inspection. 

Transwestem  states  that  the  proposed 
fiacilities,  as  amended,  will  provide 
incremental  capacity  of  200,000  dth  per 
day  on  its  existing  San  Juan  Lateral  from 
Ignacio  to  Blanco  and  130,000  dth  per 
day  from  Blanco  to  Thoreau. 
Transwestem  estimates  the  cost  for  the 
proposed  Cacilities  to  be  approximately 
$20,749,854  which  will  be  financed 
with  iatemally  generated  funds. 

Tran^estem  requests  certificate 
authorization  by  November  15,  1997  in 
order  to  place  the  facilities  into  service 
by  April  1,1998. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
September  16, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  apd 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rvdes. 

Take  furthOT  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natiual  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Comimission  or  its  designee  on  this 
amendment  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  amendment  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own^ 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing.  Anyone 
who  has  already  filed  a  motion  to 
intervene  in  Docket  No.  CP97-5 16-000 


need  not  file  a  motion  to  intervene  again 

with  the  Commission. 

Loia  D.  Cashell. 

Secretary. 

IFR  Doc  97-23139  Filed  8-29-fl7;  8:45  am] 

BHXMQ  COM  9n7-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-466-0001 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Qas  Tariff 

August  26, 1997. 

Take  notice  that  on  August  22, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem 's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet: 

Ninth  Revised  Sheet  No.  20 

Transwestem  states  that  the  instant 
filing  is  made  in  compliance  with  the 
Commission's  Order  issued  February  27, 
1997  in  Docket  Nos.  RMOl-1 1-006  and 
RM87-34-072,  addressing  contract 
matching  term  cap  imder  the  right  of 
first  refusal. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  %vith  Section 
1 54. 21 0  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc  97-23151  Filed  8^29-97:  8:45  am] 
BRJJNQ  cooetn7-ot-« 


OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-2S8-003] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Qas 
Tariff 

August  26, 1997 

Take  notice  that  on  August  20, 1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets: 

Effective  May  1.  1997 
Substitute  Fifth  Revised  Sheet  No.  1 
Substitute  Seventh  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  105 
Second  Revised  Sheet  Nos.  106  and  114 
First  Revised  Sheet  No.  120 
Second  Revised  Sheet  Nos.  121  and  126 
Third  Revised  Sheet  No.  131 
Second  Substitute  First  Revised  Sheet  No. 

132 
Second  Revised  Sheet  No.  136 
Substitute  First  Revised  Sheet  No.  138 
Second  Revised  Sheet  No.  141 
Second  Substitute  Second  Revised  Sheet 

No.  144 
Second  Substitute  First  Revised  Sheet  Nos. 

145  and  146 
Substitute  Third  Revised  Sheet  No.  210 
Third  Revised  Sheet  No.  226A 
Substitute  Third  Revised  Sheet  No.  230 
Second  Substitute  Second  Revised  Sheet 

No.  458 
Substitute  Original  Sheet  Nos.  458A  and 

458C 
Second  Substitute  Original  Sheet  Nos. 

4S8B  and  458D 
Second  Revised  Sheet  Nos.  467-470 
Third  Revised  Sheet  No.  471 
Second  Revised  Sheet  Nos.  472-474 
Effective  August  1,  1997 
Substitute  Fouth  Revised  Sheet  No.  233 

WNG  states  that  on  May  12, 1997,  it 
made  a  compliance  filing  in  Docket  No. 
RP97-258-001.  By  order  issued  July  21, 
1997,  the  Commission  accepted  the 
compliance  filing  to  be  effective  May  1, 
1997,  subject  to  WNG  filing  within  30 
days  of  the  date  of  the  order,  tariff 
sheets  that  provide  that  gas  nominated 
into  and  out  of  pools  will  receive  the 
same  priority  as  the  underlying 
transportation  contracts,  and  that  gas 
may  be  nominated  directiy  from  the 
production  area  pool  into  the  market 
area.  The  instant  filing  is  being  made  to 
comply  with  the  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  persons  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Register  /  Vol.  62.  No.  169  /  Tuesday,  September  2,  1997  /  Notices 


46255 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissiou's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caalwll, 
Secretary. 
[FR  Doc.  97-23144  Filed  8-2»-97;  8:45  am) 

BaXMO  CODE  S717-»1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-464-000) 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  26.  1997. 

Take  notice  that  on  August  20, 1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  be 
effective  September  19,  1997: 

Sixth  Revised  Sheet  No.  1 

Eighth  Revised  Sheet  No.  2 

Second  Revised  Sheet  Nos.  132  and  138 

Third  Revised  Sheet  No.  144 

Second  Revised  Sheet  Nos.  145  and  146 

First  Revised  Sheet  No.  147 

Original  Sheet  Nos.  148-150 

Fourth  Revised  Sheet  Nos.  210  and  230 

Fifth  Revised  Sheet  No.  233 

Third  Revised  Sheet  No.  234 

Second  Revised  Sheet  No.  452 

First  Revised  Sheet  No.  456A 

Original  Sheet  Nos.  458E-458I 

Third  Revised  Sheet  No.  467 

Fourth  Revised  Sheet  No.  471 

WNG  states  that  the  purpose  of  this 
filing  is  to  establish  Rate  Schedule  IPS 
under  which  WNG  will  provide  an 
interruptible  pooling  service  on  its 
system.  WNG  states  that  this  service 
will  be  in  addition  to  the  DCPS  pooling 
service  required  by  the  April  30  and 
July  21  orders. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Coihmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CMhell. 
Secretaiy. 

[FR  Doc.  97-23147  Filed  8-29-97;  8:45  am) 
mXMa  CODE  6717-«t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG97-1 2-0011 

WHIiston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Filing 

August  26. 1997. 

Take  notice  that  on  August  20, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston)  filed  revised 
standards  of  conduct  in  compliance 
with  the  Commission's  July  21, 1997 
"Order  on  Standards  of  Conduct"  80 
FERC  161,089  (1997), 

Williston  states  that  it  served  a  copy 
of  the  filing  on  all  parties  on  the  service 
list  in  for  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
or  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  September  10,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  97-23142  Filed  8-29-97;  8:45  am) 
BHJJNQ  CODE  SriT-OI-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  E697-73-000] 

Zond  Windsystem  Partners,  Ltd.  Series 
85-B  (a  California  Umited 
Partnership);  Notice  of  Amendment  to 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  26, 1997. 

On  August  18,  1997  Zond 
Windsystem  Partners,  Ltd..  Series  85-B, 
a  California  Limited  Partnership,  13000 
Jameson  Road,  Tehachapi.  California 
93561,  filed  with  tiie  Federal  Energy 
Regulatory  Conmiission  an  amendment 
to  its  application,  previously  filed  June 
27, 1997. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Coinmission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
September  8,  1997  and  must  be  served   * 
on  applicant  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loii  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23140  Filed  8-29-97;  8:45  am) 
BILLMa  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4006-000,  et  al.] 

Consolidated  Edison  of  New  York,  hie. 
et  ai.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

August  22. 1997. 

Take  notice  that  the  following  filings 
hkve  been  made  with  the  Conynission: 

1.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER9  7-4006-000) 

Take  notice  that  on  July  30,  1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  summary  of  the  electric 
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exchanges,  capacity  and  energy  trading 
activity  for  the  quarter  ending  June  30, 
1997. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-4007-000| 

Take  notice  that  on  July  30,  1997, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing  a  summary 
of  NUSCO's  activity  under  the  NU 
System  companies  Tariff  No.  7  (market- 
based  rates)  for  the  quarter  ending  Jime 
30,  1997. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E  . 
at  the  end  of  this  notice. 

3.  Boston  Ediflon  Company 

(Docket  No.  ERg7-«008-000| 

Take  notice  that  on  July  31. 1997. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Williams  Energy  Services  Company 
(Williams).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
asofjune  1, 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Williams  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Sorice  Company 

(Docket  No.  ER97-4009-000) 

Take  notice  that  on  July  31, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Service  Agreements 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  under  APS'  Open 
Access  Transmission  Tariff  with 
Constellation  Power  Sources,  Inc.  and 
Western  Resources  Company. 

A  copy  of  this  filing  has  been  served 
on  Constellation  Power  Soiuces,  Inc., 
Western  Resources  Company  and  the 
Arizona  Corporation  Commission. 

Comment  date:  September  5, 1997,  in 
accord£ince  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Sierra  Pacific  Power  Company 

(Docket  No.  ER97-401(M)00] 

Take  notice  that  on  July  30, 1997, 
Sierra  Pacific  Power  Company  (Sierra), 
filed  notice  of  a  proposed  reduction  in 
the  loss  factor  applicable  to  wheeling 
service  provided  under  an  existing 
Sierra  agreement  with  Beowawe 
Geothermal  Power  Company 
(Beowawe). 

Copies  of  this  filing  were  served  upon 
the  Ftiblic  Service  Commission  of 


Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  TECO  Energ]rSource,  Inc. 

(Docket  No.  ER97-401 1-000] 

Take  notice  that  on  July  25, 1997, 
TECO  EnergySource,  Inc.,  tendered  for 
filing  a  Notification  of  Change  of  Status 
in  relation  to  the  acquisition  of  natural 
gas  distribution  by  its  parent.  TECO 
Energy  Inc. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Madison  Gas  and  Electric  Cmnpany 

(Docket  No.  ER97-4013-OOOI 

Take  notice  that  on  July  31, 1997. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Minnesota  Power  and 
Light  Company  under  MCE's  Power 
Sales  Tariff.  MGE  requests  an  effective 
date  60  days  bom  the  filing  date. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
"kt  the  end  of  this  notice. 

8.  New  England  Power  Company 

(Docket  No.  ER97-4014-000i 

Take  notice  that  on  July  31, 1997. 
New  England  Power  Company  filed  a 
Service  Agreements  and  Certificates  of 
Conciirrence  with  Northeast  Energy 
Services,  under  NEP's  FERC  Electric 
Tariff,  Oiginal  Volumes  No.  5  and  6. 

CommeM  date:  September  5.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Powo*  Pool 

(Docket  No.  ER97-4015-000] 

Take  notice  that  on  July  31, 1997,  the 
New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  e  prime, 
inc.  (e  prime).  The  New  England  Power 
Pool  Agreement,  as  amended,  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  e  prime  to  join  the  over  120 
Participants  that  already  participate  in 
the  Pool.  NEPOOL  further  states  that  the 
filed  signature  p>age  does  not  change  the 
NEPOOL  Agreement  in  any  maimer, 
other  than  to  make  e  prime  a  Participant 
in  the  Pool.  NEPOOL  requests  an 
effiBctive  date  on  or  before  September  1, 
1997,  or  as  soon  as  possible  thereafter 
for  commencement  of  participation  in 
thePool by  e prime. 

Comment  date:  Septemtier  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company 

(Docket  No.  ER97-4016-000) 

Take  notice  that  on  July  31. 1997,  the 
Centerior  Service  Company  as  Agent  for 
The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  for  the  following 
Transmission  Customers.  CNG  Power 
Services,  Illinois  Power,  Louisville  Gas 
&  Electric  Company,  Plum  Street  Energy 
Marketing.  Incorporated,  and  Power 
Company  of  America.  Services  are  being 
provided  under  the  Centerior  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
OA96-204-000.  The  proposed  effective 
date  under  the  Service  Agreements  is 
July  1. 1997. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ERg7-401 7-000] 

Take  notice  that  on  July  31, 1997. 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO).  tendered  for  filing  a 
service  agreement  under  CLECO's 
Market-Based  Rate  MR-1  Power  Sales 
Tariff  with  PacifiCorp  Power  Marketing. 
Inc.  CLECO  states  that  the  service 
agreement  wUl  enable  CLECO  to  engage 
in  market-based  rate  transactions  with 
PacifiCorp  Power  Marketing,  Inc. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  PacifiCorp  Power 
Marketing,  Inc. 

Comment  date:  September  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duquesne  Light  Company 

[Docket  No.  ER97-401»-000) 

Take  notice  that  on  Jidy  31. 1997. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  July  8, 1997 
with  Edison  Source  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Edison  Source 
as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  July  8, 1997 
for  the  Service  Agreement 

Comment  date:  September  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duquesne  Light  Company 

(Docket  No.  ER97-4019-000] 

Take  notice  that  on  July  31, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  July  8, 1997 
with  Edison  Source  under  DLC's  Open 


Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  Edison  Source 
as  a  customer  imder  the  Tariff.  DLC 
requests  an  effective  date  of  July  8, 1997 
for  the  Service  Agreement. 

Comment  date:  September  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Company 

(Docket  No.  ER9  7-4020-000] 

Take  notice  that  on  July  31, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  PECO  Energy 
Company— Power  Team  for  Short-Term 
Firm  transmission  service  imder  FPL's 
Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  August  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  September  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Idaho  Power  Conqiany 

(Docket  No.  ER97-4021-000] 

Take  notice  that  on  Jxdy  31. 1997. 
Idaho  Power  Company  filed  a  service 
agreement  for  networiic  service  imder  its 
open  access  transmission  tariff.  Idaho 
Power  requests  an  effective  date  of  July 
1, 1097. 

Comment  date:  September  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
aft  the  end  of  diis  notice. 

16.  The  Cleveland  Electric  Illnmlnating 
Company 

(Dockst  No.  £897-4022-000] 

Take  notice  that  on  July  30, 1997.  The 
Cleveland  Electric  Illuminating 
Company,  tendered  for  filing  its 
quarterly  report  of  transactions  for  the 
period  April  1. 1997  to  June  30, 1997. 

Comment  date:  September  5, 1997.  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Idaho  Power  Campany 

(Dockst  No.  ER97-4023-000] 

Take  notice  that  on  July  31, 1997, 
Idaho  Power  Company  filed  an 
Agreement  for  the  Sale  and  Purchase  of 
Firm  Energy  between  Idaho  Power 
Company  and  the  Truckee-Donner 
Public  Utility  District  Idaho  Power 
requests  an  efiiactive  date  of  July  1, 
1997. 

Comment  date:  September  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Boston  Edison  Company 

[Docket  No.  ER97-4025-O001 

Take  notice  that  on  July  31, 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volmne  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Constellation  Power  Source,  Inc. 
(Constellation).  Boston  Edison  requests 
that  the  Service  Agreement  become 
effective  as  of  July  1. 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Constellation  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi.';  notice. 


IS.  Washington  Water  Poi 

[Docket  No.  ER97-4026-000) 

Take  notice  that  on  Jidy  31, 1997. 
Washington  Water  Power,  tendered  for 
filing  its  summary  of  activity  for  the 
quarter  ending  June  30. 1997. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Denver  City  Eneigjr  Aasodales 

(Docket  No.  ER97-4084-000] 

Take  notice  that  on  August  4, 1997, 
Denver  City  Eneigy  Associates  tendered 
for  filing  a  Power  Purchase  Agreement 
with  Golden  Spread  Electric 
Cooperative. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Electric  Power  Campaiiy 

[Docket  No.  ER97-4012-0001 

Take  notice  that  on  July  31. 1997. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Short  Term  Firm  Transmission  Service 
Agreement  between  itself  and  NYSEG. 
The  Transmission  Service  Agreement 
allows  NYSEG  to  receive  transmission 
service  under  Wisconsin  Electric 's  FERC 
Electric  Tariff,  Volume  No.  7,  accepted 
for  filing  in  Docket  No.  OA97-567.  Also 
filed  was  a  companion  non-firm 
Transmission  Service  Agtreement 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
NYSEG,  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  September  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  ot 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stxeet,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMhell. 
Secretaiy. 
[FR  Doc.  97-23206  FUed  ft-2»-«7:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FMaral  Enargy  Regulatory 
Commission 

pocket  No.  Bt97-3571-000,  •!  M] 

New  Yorti  State  Electric  A  Qae 
CorporaHon,  et  al.;  Electric  Rate  and 
CoriMrate  Regulation  RHngs 

August  26, 1997. 

Take  notice  that  the  following  filing« 
have  been  made  with  the  Commission: 

1.  New  York  SUte  Electric  Jk  Gas 
Corporation 

[DockBt  No.  ER97-2S71-000] 

Take  notice  that  on  August  1 ,  1997, 
New  York  State  Electric  k  Gas  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  and  Light  Compai^ 

[Dockst  No.  ER97-4O44-000) 

Take  notice  that  on  August  1, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  Form  of 
Service  Agreement  Non-Firm  Point-To- 
Point  Transmission  Service.  The  Form 
of  Service  Agreement  have  been  signed 
by  Koch  Energy  Trading,  Inc.  Koch 
Eneigy  Trading,  Inc.,  has  previously 
signed  an  earlier  version  of  WP&L's 
transmission  tariffs. 

WP&L  requests  an  effective  date  of 
Jidy  9, 1996,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
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been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Baltimore  Gas  and  Electric  Company 

(Docket  No.  ER97-404&-0001 

Take  notice  that  on  August  4, 1997, 
Baltimore  Gas  and  Electric  Company 
(BGE),  filed  Service  Agreements  wiUi: 
AIG  Trading  Corporation,  dated  July  25, 
1996;  Coral  Power.  L.L.C.,  dated 
November  22,  1996;  Connecticut 
Municipal  Electric  Energy  Cooperative, 
dated  February  28. 1997;  Northeast 
Utilities  Service  Company,  dated  N4arch 
1, 199i7;  Electric  Clearinghouse,  Inc. 
dated  April  28, 1997;  New  York  State 
Electric  &  Gas  Corp.,  dated  April  28, 
1997;  Aquila  Power  Corporation,  dated 
April  29, 1997;  Morgan  Stanley  Capital 
Group,  Inc.,  dated  April  29.  1997; 
Williams  Energy  Services  Company, 
dated  April  29. 1997;  AYP  Energy.  Inc., 
dated  Jime  24, 1997;  and  Ohio  Edison 
Company,  dated  July  13. 1997  and 
under  BGEs  FERC  Electric  Tariff 
Original  Volume  No.  3  (Tariff).  Under 
the  tendered  Service  Agreements,  BGE 
agrees  to  provide  services  to  the  parties 
to  the  Service  Agreements  under  the 
provisions  of  the  Tariff.  BGE  requests  an 
effective  date  of  July  14, 1997,  for  the 
Service  Agreements.  BGE  states  that  a 
copy  of  the  filing  was  served  upon  the 
Public  Service  Commission  of 
Maryland. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-4047-0001 

Take  notice  that  on  August  4, 1997, 
UtiliCorp  United  Inc.,  (UtiliCorp)  filed 
service  agreements  with  Northwest 
Power  Enterprises,  Inc.,  for  service 
under  its  non-firm  point-to-point  open 
access  service  tariff  for  its  operating 
divisions  Missouri  Public  Service. 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  September  9,  }997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 

5.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-4048-O001 

Take  notice  that  on  August  4,  1997, 
UtiliCorp  United  Inc.,  (UtiliCorp)  filed 
service  agreements  with  Rainbow 
Energy  Marketing  Corporation  for 
service  under  its  non-firm  point-to-point 
open  access  service  tariff  for  its 
operating  divisions  Missouri  Public 
Service  and  WestPlains  Energy-Kansas. 


Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Logan  Generating  Company,  LP. 

[Docket  No.  ER97-4049-000| 

Take  notice  that  on  July  31, 1997. 
Logan  Generating  Company,  L.P. 
(Logan),  tendered  for  filing  its  quarterly 
report  regarding  transactions  entered 
into  during  the  quarter  ending  June  30, 
1997,  pursuant  to  Logan  Rate  Schedule 
FERC  No.  2,  as  amended  by  Supplement 
No.  1. 

Comment  date:  September  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Power  System,  Inc.  DQE< 
Inc. 

[Docket  No.  ER97-405O-OCI0I 

Take  notice  that  on  Augtist  1, 1997, 
Allegheny  Power  System,  Inc.  and  DQE, 
Inc.  (Applicants),  filed  an  Application 
luder  die  Federal  Power  Act  seeking 
Commission  approval  of  their  plan  to 
merge.  Applicants  also  filed  a  Joint 
Dispatch  and  Power  Sales  Agreement 
designed  to  integrate  DQE,  Inc., 
operations  with  those  of  Allegheny  and 
a  combined  single-system  open  access 
transmission  tariff.  The  Applicants 
indicate  that  copies  of  their  filing  and 
related  filings  before  the  Pennsylvania 
PUC  have  been  served  via  overnight 
courier  on  an  extensive  list  which 
includes  all  of  their  wholesale 
customers,  intervenors  in  their  last 
wholesale  rate  proceeding,  and  all 
public  utilities  within  two 
interconnections  of  Applicants. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Allegheny  Power  Sjrstem,  Inc.  DQE, 
Inc. 

[Docket  No.  ER97't051-000] 

Take  notice  that  on  August  1, 1997, 
Allegheny  Power  System,  Inc.  and  DQE, 
Inc.  (Applicants),  filed  an  Application 
under  §  203  of  the  Federal  Power  Act 
seeking  Commission  approval  of  their 
plan  to  merge.  Applicants'  also  filed  a 
Joint  Dispatch  and  Power  Sales 
Agreement  designed  to  integrate  DQE, 
Inc..  operations  with  those  of  Allegheny 
and  a  combined  single-system  open 
access  transmission  tariff.  The 
Applicants  indicate  that  copies  of  their 
filing  and  related  filings  before  the 
Pennsylvania  PUC  have  been  served  via 
overnight  courier  on  an  extensive  list 
which  includes  all  of  their  wholesale 
customers,  intervenors  in  their  last 
wholesale  rate  proceeding,  and  all 
public  utilities  within  two 
interconnections  of  Applicants. 


Comment  date:  September  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  And  Electric  Company 

(Docket  No.  ER97-4O52-0OO) 

Take  notice  that  on  August  4, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LX^&£  and 
Western  Resources,  Inc.,  under  LG&E's 
Open  Access  Transmission  Tariff. 

Comment  date:  September  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  niinois  Power  Company 

[Docket  No.  ER97-4053-^)00) 

Take  notice  that  on  August  4, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  NP  Energy,  Inc.,  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1, 1997. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Peco  Energy  Company 

[Docket  No.  ER97-4054-O00] 

Take  notice  that  on  August  4.  1997. 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  29. 1997 
with  The  Energy  Authority,  Inc.  (The 
Energy  Audiority)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds  the 
Energy  Authority  as  a  custo&er  imder 
the  Tariff. 

PECO  requests  an  effective  date  of 
July  29,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  the  Energy 
Authority  and  to  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Dajrton  Power  and  Light 
Company 

(Docket  No.  ER97-4055-000) 

Take  notice  that  on  August  4. 1997. 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Enron  Power  Marketing, 
Inc.,  as  a  customer  under  the  terms  of 
Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  effiective  date  of 
one  day  subsequent  to  this  filing  for  the 


service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Enron  Power  Marketing,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  September  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  Ganeral  Electric  Company 

[Docket  No.  ER97-4056-000) 

Take  notice  that  on  August  4, 1997, 
Portland  General  Electric  Company 
(PGE).  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8. 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Avista  Energy. 

PiiTsuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-^)0^  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  July  21, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Avista  ^ergy  as  noted  in 
the  filing  letter. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cta-ange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ERg7-4dS7-000l 

Take  notice  that  on  August  4. 1997. 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Market  Responsive 
Energy.  Inc.  (Customer).  This  Service 
Agreement  specifies  that  Customer  has 
agreed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9,  1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  wmver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
June  30,  1997,  for  the  Service 
Agreements.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customers. 

Comment  date:  September  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-4OS8-000J 

Take  notice  that  on  August  4. 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
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for  the  sale  of  capacity  and  energy  to 
PacifiCorp  Power  Marketing.  Inc. 
(PacifiCorp)  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  1. 1997. 

Copies  of  the  filing  have  been  served 
upon  PacifiCorp  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  Septmeber  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Electric 

(Docket  No.  ERg7-405»-000]  and  Gas 
Company 

Take  notice  that  on  August  4, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
North  American  Energy  Conservation, 
Inc.  (NAEC),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presenUy  on  file  with  the 
Commission. 

PSEftG  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  24. 1997. 

Copies  of  the  filing  have  been  served 
upon  NAEC  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi$  notice. 

17.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-406O-000] 

Take  notice  that  on  August  4, 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and'energy  to 
Plum  Street  Energy  Marketing.  Inc. 
(Plum  Street),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presentiy  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  1, 1997. 

Copies  of  the  filing  have  been  served 
upon  Plum  Street  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ERg7-4061-000] 

Take  notice  that  on  August  4, 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Coral  Power,  L.L.C.  (Coral)  pursuant  to 
the  PSE&G  Wholesale  Power  Market 
Based  Sales  Tariff,  presenUy  on  file  with 
the  Commission. 

PSE&G  further  requests  waiver  of  the 
Conunission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  1, 1997. 

Copies  of  the  filing  have  been  served 
upon  Coral  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Electric  and  Gas 
Conq>any 

(Docket  No.  ER97-4(M2-000| 

Take  notice  that  on  August  4, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presenUy  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  1, 1997. 

Copies  of  the  filing  have  been  served 
upon  Virginia  Power  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-4063-000) 

Take  notice  that  on  August  4, 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Williams  Energy  Services  Company 
(Williams)  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presoiUy  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  RegiUations  such  that  the 
agreement  can  be  made  e£Ei9ctive  as  of 
July  1, 1997. 

Copies  of  the  filing  have  been  served 
upon  Williams  and  the  New  Jersey 
Board  of  Public  Utilities. 
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Comment  date:  September  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Senrice  Electric  and  Gas 
Company 

[Docket  No.  ER97^toe4-000| 

Take  notice  that  on  August  4, 1907, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
The  Power  Company  of  America  (Power 
Company)  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Baae^  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSEAG  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  21. 1997. 

Copies  of  the  filing  have  been  served 
upon  Power  Company  and  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-4065-O00) 

Take  notice  that  on  August  4, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to  NP 
Energy  Inc.  (NP  Energy),  pursuant  to  the 
PSE&G  Wholesale  Power  Market  Based 
Sales  Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  1, 1997 

Copies  of  the  filing  have  been  served 
upon  NP  Energy  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  England  Power  Company 

[Docket  No.  ER97-4066-000I 

Take  notice  that  on  August  4, 1997, 
New  England  Power  Company  tendered 
for  filing  an  open  access  transmission 
service  agreement  for  Constellation 
Power  Source,  Inc.,  and  a  letter 
agreement  supplementing  its  Network 
Operating  Agreement  with  Ipswich 
(Mass.)  Municipal  Light  Department 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-4067-000I 

Take  notice  that  on  August  4, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  executed  service 
agreements  with  Northwestern 
Wisconsin  Electric  Company  under  its 
CS-1  Coordination  Sales  Tariff. 

Comment  date:  September  9, 1997,' in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-4068-O00| 

Take  notice  that  on  August  4, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  executed  service 
agreements  with  North  Central  Power 
Co.,  Inc.  imder  its  CS-1  Coordination 
Sales  Tariff. 

Comment  date:  September9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER9  7-4069-000] 

Take  notice  that  on  August  4. 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  Constellation  Power 
Source  (CPS).  The  Transmission  Service 
Agreement  allows  CPS  to  receive 
transmission  service  under  Wisconsin 
Electrics  FERC  Electric  Tariff,  Volume 
No.  7,  which  is  pending  in  Docket  No. 
OA97-578. 

Wisconsin  Electric  requests  an 
effiective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
CPS,  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Otter  Tail  Power  Company 

[Docket  No.  ER97-4070-000) 

Take  notice  that  on  August  4, 1997, 
Otter  Tail  Power  Company  (OTP), 
tendered  for  filing  a  transmission 
service  agreement  between  itself  and 
Williams  Energy  Services  Company 
(WESCO).  The  agreement  establishes 
WESCO  as  a  ctistomer  under  OTP's 
transmission  service  tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  7). 

OTP  respectfully  requests  an  effective 
date  sixty  days  after  filing.  OTP  is 
authorized  to  state  that  WESCO  joins  in 
the  requested  effective  date. 


Copies  of  the  filing  have  been  served 
on  the  WESCO,  Oklahoma  Corporation 
Commission,  Miimesota  Public  Utilities 
Commission,  North  Dakota  Public 
Service  Commission,  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2S.  Central  llndwm  Gaa  ft  Electric 
Corporation 

(Docket  No.  ER97-4071-000I 

Take  notice  that  on  August  4, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  NP 
Energy,  Inc.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Open 
Access  Schedule.  Original  Volume  No. 
1  (Transmission  Tariff)  filed  in 
compliance  with  the  Commission's 
Order  No.  888  in  Docket  No.  RMg5-8- 
000  and  RM94-7-001  and  amended  in 
compliance  with  Commission  Order 
dated  May  28, 1997.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97~4072-000] 

Take  notice  that  on  August  4, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  piusuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regtilations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Constellation  Power  Source,  Inc.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Voliune  No.  1  (Transmission 
Tariff)  filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001  and 
amended  in  compliance  with 
Commission  Order  dated  May  28, 1997. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Illinois  Power  Company 

[Docket  No.  ER97-4073-O001 

Take  notice  that  on  August  4, 1997, 
Illinois  Power  Company  (IP),  500  South 
27th  Street,  Decatur,  Illinois  62526, 
tendered  for  filing  a  summary  of  its 
activity  for  the  first  and  second  quarters 
of  1997,  under  its  Market  Based  Power 
Sales  Tariff,  FERC  Electric  Tariff, 
Original  Voliune  No.  7. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-4074-000| 

Take  notice  that  on  August  4, 1997, 
Wisconsin  Ele|^c  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  NP  Energy,  Inc.  (NP). 
The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff 
(CST),  FERC  Electric  Tariff,  Original 
Volume  No.  2.  The  non-firm 
Transmission  Service  Agreement 
provides  for  wheeling  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  No.  7r  Wisconsin  Electric  also 
filed  an  Electric  Service  Agreement 
under  its  CST  with  Union  Electric 
Company  (UE). 

For  the  UE  Agreement,  Wisconsin 
Electric  requests  an  effective  date  of  July 
14, 1997,  to  coincide  with  a  sale  by 
Wisconsin  Electric  to  UE.  For  the  other 
ag^reements,  Wisconsin  Electric  requests 
an  effective  date  coincident  with  the 
date  of  filing.  Copies  of  this  filing  have 
been  served  on  NP,  UE.  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-407S-000] 

Take  notice  that  on  August  4, 1997. 
The  Dayton  Power  and  Light  Company 
(Dajrton),  submitted  service  agreements 
esteblishing  Delhi  Energy  Services,  Inc., 
as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Delhi  Energy  Services,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 


Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Indeck-Pepperell  Power  Associates, 
Inc. 

[Docket  No.  ER97-4109-000| 

Take  notice  that  on  July  21, 1997, 
Indeck-Pepperell  Power  Associates,  Inc. 
(IPPA),  tendered  for  filing  a  sununary  ot 
activity  for  its  quarter  ending  June  30. 
1997. 

Comment  date:  September  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Inventory  Management  and 
Distribution  Company,  Inc. 

[Docket  No.  ERg  7-4 11 6-000] 

A 

Take  notice  that  on  August  7,  1997, 
Inventory  Management  and  Distribution 
Company,  Inc.  (IMD)  applied  to  the 
Commission  for  (1)  blanket 
authorization  to  sell  electricity  at 
market-based  rates;  (2)  acceptance  of 
IMD's  proposed  Rate  Schedule  FERC 
No.  1;  (3)  waiver  of  certain  Commission 
Regulations;  and  (4)  such  other  waivers 
and  authorizations  as  have  been  granted 
to  other  power  marketers,  all  as  more 
fully  set  forth  in  IMD's  application  on 
file  with  the  Commission. 

IMD  states  that  it  intends  to  engage  in 
electric  power  transactions  as  a  broker 
and  as  a  marketer.  In  transactions  where 
IMD  acts  as  a  marketer,  it  proposes  to 
make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
purchasing  parties.  All  sales  and 
purchases  will  be  arm-length 
transactions. 

Comment  date:  September  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determinii^  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fiie  with  the 


Commission  and  are  available  for  public 

inspection. 

Lob  0.  Cashell. 

Secretary.  ^ 

[PR  Doc.  97-23209  Filed  8-29-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-402S-000.  et  aL] 

Western  Resources,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

August  25, 1M7. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Resources,  Inc. 

[Docket  Na  ER97-4028-Q00J 

Take  notice  that  on  July  31, 1997, 
Western  Resources,  Inc.,  tendered  for 
filing  amendments  to  existing  electric 
service  agreements  with  the  Cities  of 
Augusta,  CoffeyvUle,  Erie,  Fredonia, 
Girard,  lola,  and  Oxford,  Kansas  (Cities) 
that  allow  the  Cities  to  benefit  from  the 
recent  reduction  in  capacity  reserve 
requirements  adopted  by  the  Southwest 
Power  Pool  (SPP).  The  agreements  are 
proposed  to  become  effective  July  1, 
1997. 

Copies  of  the  filing  were  served  upon 
the  Qties  of  Augusta,  Cofibyville,  Erie.     • 
Fredonia,  Girard,  lola,  and  Oxford, 
Kansas  (Cities)  and  the  Kansas 
Corporation  Commission. 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragn^h  E 
at  the  end  of  this  notice. 

2.  Cinei^gy  Services,  Inc. 

[Docket  No.  ERg 7-4029-000) 

Take  notice  that  on  Jtdy  31, 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing-on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  a  modification  to  the 
FERC  Electric  Tariff— First  Revised 
Volume  No.  4  Power  Sales  Standard 
Tariff-PS  (Tariff). 

This  modification  is  being  made  to 
give  flexibility  to  the  termination  of  the 
service  agreement. 

Cineigy  has  requested  an  effective 
date  of  one  day  after  this  filing  of  the 
Tariff. 

Copies  of  the  filing  were  served  on  the 
Kentucl^  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  New  York  State  Electric  ft  Gas    ^ 
Corporation 

IDocket  No.  ER97-t031-000) 

Take  notice  that  oa  July  31, 1997, 
New  York  State  Electric  ft  Gas 
Corporation  (NYSEG),  tendered  for 
filing  the  Summary  of  Quarterly 
Activity  for  the  calendar  year  quarter 
ending  June  30, 1997. 

Comment  date:  September  8.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-«)32-O00i 

Take  notice  that  on  July  31, 1997, 
Pacific  Gas  and  Electric  Company 
(PGAE),  tendered  for  filing  two  Service 
Agreements  between  PG&E  and;  1) 
PECO  Energy  Company — Power  Team 
(PECO):  2)  and  LG&E  Energy  Marketing, 
Inc.  (LG&E);  each  entitled.  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  (Service 
Agreements). 

PG&E  proposes  that  the  Service 
Agreements  become  efi^ective  on  July  3, 
1997  for  PECO  and  July  9,  1997  for 
LG&E.  PG&E  is  requesting  any  necessary 
waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  PECO  and  LC&£. 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Atlantic  City  Electric  Company 

(Docket  No.  ER97-4033-000) 

Take  notice  that  on  August  1, 1997, 
Adantic  Qty  Electric  Company, 
tendered  for  filing  its  2nd  Quarter  1997 
Summary  Report  of  all  AE  transactions 
pursuant  to  the  market-based  rate  power 
service  tariff. 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Southern  Company 


Ik. 


[Docket  No.  ER9 7-4034-0001 

Take  notice  that  on  July  30, 1997, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies),  submitted  a 
report  of  short-term  transactions  that 
occurred  tuder  the  Maricet-Based  Rate 
Power  Sales  Tariff  (FERC  Electric  Tariff, 
Original  Volume  No.  4)  during  the 
period  April  1, 1997  through  June  30. 
1997. 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER97-4035-000| 

Take  notice  that  on  Jidy  31, 1997, 
South  Carolina  Electric  &  Gas  Company, 
tendered  for  filing  a  report  that 
summarizes  transactions  that  occurred 
April  1,  1997  through  June  30, 1997, 
pursuant  to  the  Market-Based  Tariff 
accepted  by  the  Commission  in  Docket 
Nos.  ER96-1085-000  and  ER96-3073- 
000. 

CbiTunent  date:  September  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Idaho  Power  Company 

(Docket  No.  ER97-4036-000I 

Take  notice  that  on  August  1, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Idaho  Power  Company  and 
Arizona  Public  Service  Company. 

Comxnenf  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

[Docket  No.  ER97-403  7-000] 

Take  notice  that  on  August  1, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Quarterly 
Transaction  Smiunary  Report  imder 
Idaho  Power  Company's  Market  Rate 
Power  Sale  Tariff. 

Continent  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice^ 

10.  J  J).  Loock  ft  Associates 

[Docket  No.  ER97-^l038-000) 

Take  notice  that  on  August  1, 1997, 
J.D.  Loock  &  Associates  (JDL),  tendered 
for  filing  pursuant  to  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
Pcut  35,  a  petition  to  relinquish  the  bulk 
power  marketing  certificate  issue  by  the 
FERC  in  docket  ER95-1 826-000  and 
order  dated  October  27. 1995,  to  be 
effective  on  September  1. 1997. 

JDL  no  longer  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  broker.  Since  JDL  is 
not  engaged  in  any  ciirrent  or  pending 
bulk  power  transactions,  notice  has  not 
been  served  on  any  other  party. 

Comment  date:  September  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ERg7-4039-^XX)] 

Take  notice  that  on  August  1. 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
NP  Energy  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedide. 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ERg7-690-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Electric  Power  Service 
Corporation 

[Docket  No.  E3t97-«040-000] 

Take  notice  that  on  August  1, 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Power  Sides  Tariff.  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  July  15. 1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Eminent  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Illinois  Light  Company 

[Docket  No.  ERg7-4041-000| 

Take  notice  that  on  August  1, 1997, 
Central  Illinois  Light  Company  (CILCO). 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  one  new  customer. 

CILCO  requested  an  effective  date  of 
Jidy  2, 1997. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Coounerce  Conunission. 
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Comment  date:  September  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Tan^pa  Electric  Company 

(Docket  No.  ERg7-4042-000] 

Take  notice  that  on  August  1. 1997, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreements  vdth  Coral  Power,  L.L.C.. 
and  NP  Energy  Inc.,  for  non-firm  point- 
to-i>oint  transmission  service  imder 
Tampa  Electric's  open  access 
transmission  tariff.  Tampa  Electric  also 
tendered  for  filing  a  service  agreement 
with  itself,  in  its  merchant  function,  for 
firm  point-to-point  transmission  service 
under  its  open  access  transmission 
tariff. 

Tampa  Electric  proposes  an  effective 
date  of  July  2, 1997,  for  the  service 
agreements,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  the  other  parties  to  the  service 
agreements  and  the  Florida  Public 
Service  Commission. 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Conqtany 

(Docket  No.  ER97-4043-000) 

Take  notice  that  on  August  1, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  Sejitember  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  John  W.  Rowe 

(Docket  No.  ID-2003-003] 

Take  notice  that  on  July  29, 1997, 
John  W.  Rowe  (Applicant)  tendered  for 
filing  a  supplemental  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director — BankBoston  Corporation 
Director ' — UNUM  Corporation 
Director' — New  England  Hydro- 
Transmission  Electric  Company 
Director ' — New  England  Hydro- 
Transmission  Corporation 
Director ' — New  England  Electric 

Transmission  Corporation 
Director  * — The  Narrangansett  Electric 

Company 
Director,  President ' — New  England 

Power  Company 
Director^ — ^Massachusetts  Electric 
Company 


Director  ^ — Maine  Yankee  Atomic 

Power  Company 
Director  ^ — Narragansett  Energy 

Resources  Company 

Comment  date:  September  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Faragnq>h 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shoidd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD.1 


Secntaiy. 

[FR  Doc.  97-23207  Filed  »-29-e7: 8:45  am] 

sauNQ  COM  fnr-si-r 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

Notice  of  Surrender  of  Ucenaa 

August  26, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  11055-021. 

c.  Datejihd:  August  5, 1997. 

d.  Applicant:  Wilton  Hydroelectric 
Company,  Inc. 

e.  Name  of  Project:  Wilton  Hydro. 

f.  Location:  Souhegan  River,  in 
Hillsborough  County,  New  Hampshire. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jason  M. 
Hines.  1114  East  Victor  Street. 
Bellingham,  WA  98225,  (360)  752-9502. 

i.  FERC  Contact:  James  Hunter  at 
(202) 219-2839. 

).  Comment  Date:  October  9, 1997. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  a  150-foot-long,  7-fbot- 


'  Positions  previously  authorized  by  Federal 
Energy  Regulatory  Commiaaion  orden. 


'  Positions  automatically  authorixad  in  FERC 
Focm  561  filii^. 


high,  concrete  capped,  split  stone 
gravity  dam,  bom  which  the  flashboards 
have  been  removed;  (2)  a  reservoir  with 
a  surface  area  of  approximately  4  acres; 
(3)  a  28-foot-long,  26-foot-wide 
powerhouse  containing  a  150-kilowatt 
generating  imit,  the  intake  for  which  has 
been  closed;  and  (4)  a  75-foot-long 
transmissiiMi  line,  the  utility  intwtie  for 
which  has  been  opened.  • 

The  Licensee  requests  surrender  of 
the  license,  stating  that  the  project  has 
been  closed  down  since  October  1994 
and  cannot  be  revived  because  of 
irreconcilable  financial  problems. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents. 

Erotests,  or  motions  to  intervene  must 
B  received  tm  or  before  the  specified 
comment  date  for  the  partictdar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  at 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  partictdar  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  niunber  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  applicatioiL 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
fiom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  conunents,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's  -^    . 

representatives. 
LoH  a  Cashell, 
Secretary. 

|FR  Doc.  97-23164  Filed  8-29-97;  8:45  am] 
I  CODE  •nr-oi-M 


QiVIRONMENTAL  PROTECTION 
AGENCY 

[FftL-588S-8] 

Agenqf  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  and 
Recordkeeping  Requirements  Under 
the  Perfluorocompound  (PFC) 
Emission  Reductiott  Partnership  for 
ttie  Semiconductor  Industry  EPA  ICR 
Na  1823.01  r-^'^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Nodce. 

SUMMARt:  In  compliance  with  the 
PaperwoA  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  aimounces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collectioo 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  and  Recordkeeping 
Requirements  Under  the 
Perfluorocompound  (PFC)  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry  EPA  ICR  No. 
1823.01.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comnients  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  3,  1997. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency  Atmospheric 
Pollution  Prevention  Division,  401  M 
Street.  SW  (6202)).  Washington,  D.C. 
20460. 

FOR  FURTHER  MFORMAIKM  CONTACT: 
Elizabeth  Dutrow,  Tel.:  (202)  233-9061, 
Fax;  (202)  233-9583,  E-mail: 
dutiow.elizabeth@epamail.epa.gov. 

SUPPLBIKNTARY  MFORMAT10N: 

Affected  entities:  Entities  potentially 
afiiected  by  this  action  are  those  which 
manufacture  semiconductor  devices. 

Title:  Reporting  and  Recordkeeping 
Requirements  Under  the  PFC  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry  EPA  ICR  No. 
1823.01. 

Abstract:  In  April  1993,  President 
Clinton  issued  the  Climate  Change 
Action  Plan,  which  establishes  the 
nation's  commitment  to  returning  U.S. 
greenhouse  gas  emissions  to  their  1990 


levels  by  the  year  2000.  EPA's  PFC 
Emission  Reduction  Partnership  for  the 
Semiconductor  Industry  is  an  important 
voluntary  program  contributing  to  the 
overall  reduction  in  greenhouse  gas 
emissions.  The  PFC  Emission  Reduction 
Partnership  for  the  Semiconductor 
Industry,  along  witii  ENERGY  STAR 
Buildings,  Green  Lights,  ENERGY  STAR 
Computers,  and  other  EPA  Programs  is 
a  voluntary  program  aimed  at 
preventing  pollution  rather  than 
controlling  it  after  its  creation.  These 
programs  focus  on  reducing  greenhouse 
gas  emissions. 

EPA  has  developed  this  ICR  to  obtain 
authorization  to  collect  information 
from  Companies  participating  in  the 
PFC  Emission  Reduction  Partnership. 
By  participating  in  the  program,  a 
Company  agrees  to  endeavor  to  reduce 
PFC  emissions.  In  the  Partnership,  a 
company  will  prepare  an  annual  report 
to  be  submitted  to  a  designated  law  Erm 
that  provides  an  overall  estimate  of  PFC 
emissions,  and  a  normalized  PFC 
emission  rate  for  it's  U.S.  facilities. 
Information  on  Company-specific  PFC 
emissions  is  aggregated  into  an 
industry-wide  annual  report,  and  used 
in  combination  with  information  on 
Companies'  normalized  rates  of  PFC 
emissions  (submitted  on  a  blind  basis) 
to  evaluate  the  overall  PFC  emission 
reductions  achieved  by  the  program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Burden  Statement:  The  projected  hour 
burden  for  this  collection  of  information 
is  as  follows: 

Average  Annual  Reporting  Burden 
Hours=8,206. 

Avemge  burden  hours/response=32S. 

Frequency  of  response=\/yeai. 

Estimated  number  of  respondents^!^. 

Cost  burden  to  respondents: 

Estimated  Total  Annualized  Cost 
Burden=$455,B79. 

Total  capital  and  start-up 
costs=S\, 500. 

Estimated  Total  Operation  and 
Maintenance  Cost=S225. 

Purchase  of  Services  Cost=S\, 160. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  18. 1997. 
)ean  Lupinacci, 
Bmnch  Chief.  APPD,  ESC/IBCS. 
[PR  Doc.  97-23226  Filed  8-2»-97;  8:45  am) 
BIUJNQ  OOOE  «SaO-CO-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

FRI.-688S-«] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Reinvention  Criterk  Committee;  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUIMIARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463,  EPA 
gives  notice  of  a  two-day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Reinvention  Criteria 
Committee  (RCC).  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  enviroiunental  policy  issues.  The 
RCC  has  been  asked  to  identify  criteria 
the  Agency  can  use  to  measure  the 
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progress  and  success  of  specific 
reinvention  projects  and  its  overall 
reinvention  efforts.  This  meeting  is 
being  held  to  provide  the  EPA  with 
perspectives  from  representatives  of 
state  and  local  government, 
environmental  oi^mizations,  academia, 
industry,  and  NGOs. 
DATES:  The  two-day  public  meeting  will 
be  held  Monday,  September  29, 1997 
bom  8:30  a.m.  to  5  p.m.  and  Tuesday, 
September  30. 1997  from  8:30  a.m.  to  12 
Noon.  The  meeting  will  be  held  at  the 
Ramada  Plaza  Hotel  Old  Town, 
Alexandria,  Virginia. 
ADDRESSES:  Materials,  or  vmtten 
comments,  may  be  transmitted  to  the 
Committee  through  Gwendolyn  Whitt, 
Designated  Federal  Officer,  NACEPT/ 
RCC.  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management  (1601-F), 
401  M  Street,  SW,  Washington.  D.C. 
20460. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Gwendolyn  Whitt,  IDesignated  Federal 
OCBcer  for  the  NACEPT  Reinvention 
Criteria  Committee  at  202-260-9484. 

Dated:  August  20. 1997. 
Gwendotyn  CL.  Whitt, 

Designated  Federal  Officer. 

[PR  Doc.  97-23225  Filed  8-29-97;  8:45  am) 

MLLMQ  CODE  am  QQ  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6886^] 

Announcement  of  Stakeholders 
Meeting  on  ttw  new  Regulatory  Impact 
Analysis  Framework  for  implementing 
the  Safe  Drinking  Water  Act 
Amendments  of  1996 

AQENCY:Environmental  Protection 

Agency. 

ACTION:  Notice  of  stakeholders  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  be  holding  a  one  and 
a  half  day  public  meeting  on  September 
23  and  24, 1997.  The  purpose  of  this 
meeting  is  to  have  a  dialogue  with 
stakeholders  and  the  public  at  large  on 
EPA's  development  of  a  new  regulatory 
impact  analysis  framework  for  proposed 
drinking  water  regulations.  The  SaJEa 
Drinking  Water  Act  Amendments  of 
1996  require  that,  whenever  EPA 
proposes  a  national  primary  drinking 
water  regulation,  EPA  must  publish  a 
cost-benefit  analysis.  EPA  would  like  to 
have  a  dialogue  with  stakeholders  and 
the  public  at  large  on  the  various 
components  of  this  analysis,  including 
treatment  design,  unit  treatment  costs 
and  national  costs,  model  systems 
development,  baseline  estimates,  data 


quality  objectives,  and  benefits  analysis. 
EPA  is  seeking  input  from  national, 
State,  Tribal,  municipal,  and  individtial 
stakeholders  and  other  interested 
parties.  This  meeting  is  a  continuation 
of  stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  Program.  These 
meetings  were  initiated  as  part  of  the 
Drinking  Water  Program  Redirection 
efforts  to  help  refocus  EPA's  drinking 
water  priorities  and  to  support  strong, 
flexible  partnerships  among  EPA,  States, 
Tribes,  local  governments,  and  the 
public.  At  the  upcoming  meeting,  EPA 
is  seeking  input  from  state  and  Tribal 
drinking  water  programs,  the  regulated 
community  (public  water  systems), 
public  health  organizations,  academia, 
environmental  and  public  interest 
groups,  engineering  firms,  and  other 
stakeholders  on  a  number  of  issues 
related  to  developing  the  new  regulatory 
impact  anal)rsi8  framework.  EPA 
encourages  the  full  participation  of 
stakeholders  throughout  this  process. 
DATES:  The  stakeholder  meeting  on  the 
new  regulatory  impact  analysis 
framework  for  drinking  water 
regulations  will  be  held  on  Tuesday, 
September  23, 1997  bom  9:00  a.m.  to 
5:00  p.m.  EDT  and  Wednesday, 
September  24. 1997  from  9:00  a.m.  to 
1:00  p.m.  EDT. 

ADDRESSES:  To  register  for  the  meeting, 
please  contact  the  Safe  Drinking  Water 
Hotline  at  1-800-426-^791  between 
9:00  am  and  5:30  pm  EDT.  Those 
registered  for  the  meeting  by  Friday, 
September  12, 1997  will  receive  an 
agenda,  logistics  sheet,  and  background 
materials  prior  to  the  meeting.  Members 
of  the  public  who  cannot  attend  the 
meeting  in  person  may  participate  via 
conference  call  and  should  register  with 
the  Safe  Drinking  Water  Hotline. 
Conference  lines  will  be  allocated  on 
the  basis  of  first-reserved,  first  served. 
Members  of  the  public  who  cannot 
participate  via  conference  call  or  in 
person  may  submit  comments  in  writing 
by  October  24,  1997.  in  order  for 
comments  to  be  included  in  the  meeting 
summary,  to  Ben  Smith,  at  the  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW  (4607).  Washington,  DC, 
20460  or  smith.ben@epamail.epa.gov. 
The  meeting  vfiti  be  held  in  Suite  275, 
1255  23rd  Street,  N.W..  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791.  For  information  on  the  activities 
related  to  developing  the  new  regulatory 
impact  analysis  framework  and  other 
EPA  activities  under  the  Safe  Drinking 


Water  Act,  contact  the  Safe  Drinking 
Water  Hotline  at  1-800-426-4791. 

SUPPLBIBITARY  INFORMATION: 

A.  Background 

Under  the  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996,  EPA 
must  provide  a  thorough  cost-benefit 
analysis,  as  well  as  comprehensive, 
informative,  and  understandable 
information  to  the  public.  The  1996 
SDWA  amendments  require  that  new 
regulations  be  developed  so  as  to  ensure 
that  they  represent  a  meaningful 
opportunity  for  health  risk  reduction. 
Also  required  is  a  detailed  analysis  of 
the  relationship  to:  health  impacts, 
including  those  to  sensitive  subgroups; 
impacts  of  other  contaminants; 
treatment  objectives;  incremental 
impacts  above  a  baseline  that  considers 
current  regulations,  uncertainty,  and 
affordabUity.  EPA  must  also  consider 
the  impact  on  the  technical,  financial, 
and  managerial  capacity  of  water 
systems.  In  so  doing,  EPA  must  also  use 
the  best  available,  peer  reviewed  science 
and  methods.  The  amendments  provide 
EPA  with  flexibility  to  identify  and 
incorporate  new  benefits,  including 
willingness  to  pay.  In  addition,  EPA  has 
expanded  information-gathering 
authority,  and  must  consider  point-of- 
use  and  potnt-of-entry  devices.  After 
first  defining  a  nunriiniiTn  contaminant 
level  (MCL),  or  treatment  technique 
standard  based  on  affordable 
technology,  EPA  must  determine 
whether  the  costs  of  that  standard 
would  be  justified  by  the  benefits.  If  not, 
EPA  may  adjiist  an  MCL  to  a  level  that 
maximizes  health  risk  reduction 
benefits  at  a  cost  that  is  justified  by  the 
benefits.  The  authority  to  adjust  the 
MCL  has  limits  that  also  require 
evaluation.  In  addition  to  the  Safe 
Drinking  Water  Act,  the  Unfunded 
Mandates  Reform  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  impose  additional 
analytical  and  consultative 
requirements  in  connection  with  new 
rules. 

The  upconung  meeting  deals 
specifically  with  EPA's  efforts  to 
prepare  the  framework  for  the  new 
regulatory  impact  analysis,  which 
includes  a  series  of  proposed  regulatory 
support  documents,  and  plans  for 
ptiblic  involvement  in  rule 
development  These  documents  fall  into 
three  categories:  periodically  updated 
reference  works,  regulation  specific  data 
documents,  and  regulation  specific 
analytical  docimients.  The  refarence 
works  consist  of  manufds  for  baseline 
definition,  model  systems,  benefits 
methodologies,  data  quality  objectives. 
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and  treatment  system  design.  The 
regulation  specific  data  documents 
cover  cost  and  technology,  occurrence 
and  monitoring,  and  health  effects  from 
exposure.  The  regulation  specific 
analytical  documents  consist  of  an 
analytical  support  document,  a  cost/ 
benefit  dociunent,  and  an  regulatory/ 
economic  impact  analysis.  Outlines  for 
these  documents  and  discussions  of 
how  they  may  be  used  to  fulfill  statutory 
objectives  will  be  presented. 

B.  Request  for  Stakeholder  InTolvement 

EPA  has  announced  this  public 
meeting  to  hear  the  views  of 
stakeholders  on  EPA's  plans  for 
activities  to  develop  a  new  framework 
for  regulatory  impact  analysis.  The 
public  is  invited  to  provide  comments 
on  the  issues  listed  above  and  other 
issues  related  to  the  new  framework  for 
regulatory  impact  analysis  during  the 
September  23  and  24, 1997  meeting,  or 
in  writing  by  October  24, 1997. 

Dated:  August  26, 1997. 
EUsabalk  Fellows, 

Acting  Director.  Office  of  Ground  Water  and 

Drinking  Water,  Environmental  Protection 

Agency. 

(FR  Doc  97-23230  Filed  8-29-97;  8:45  am] 


FEDERAL  COMMUNICATION 
COMMISSION 

Perfonnance  Review  Board 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Public  Law  95- 


454),  Chairman  Reed  E.  Hundt 
appointed  the  following  executives  to 
the  Performance  Review  Board:  Ruth 
Milkman,  John  Nakahata,  Mary  Beth 
Richards,  Gerald  Vaughan,  Douglas 
Webbink. 

Federal  Communication*  Commission. 
William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-23192  Filed  8-29-97;  8:45  am] 

MLUNQ  CODE  •712-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Compendium  of  Rood  Map  Changes 

AQBICY:  Federal  Emei^ncy 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides  listings 
of  changes  made  to  FEMA  flood  maps 
effective  during  the  first  six  months  of 
1997. 

DATES:  The  listings  include  changes  to 
FEMA  flood  maps  that  became  effective 
January  1,  1997  through  June  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Buckley,  Director,  Hazard 
Identification  &  Risk  Assessment 
Division,  Mitigation  Directorate,  Federal 
Emergency  Management  Agency, 
Wasbdngton,  DC  20472.  (202)646-2756. 
SUPPLEMBITARY  INFORMATION:  In 
accordance  with  Paragraph  1360(i)  of 
the  National  Flood  Insurance  Reform 
Act  of  1968,  as  amended,  42  U.S.C. 
4101(1),  this  notice  is  provided  to  inform 


interested  parties  of  changes  made  to 
National  Flood  Insurance  Program  flood 
maps.  The  listings  show  communities 
affected  by  map  changes,  the  flood  map 
panel(s)  affected,  the  effective  date  of 
the  map  change  and,  if  applicable,  the 
case  number  assigned  to  the  map  change 
action.  Fut\jure  notices  of  map  changes 
will  be  published  approximately  every 
six  months. 

Dated:  August  20, 1997. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 

The  following  report  is  comprised  of 
TWO  lists.  The  first  list  includes  all 
Letters  of  Map  Change  that  have  been 
issued  during  the  specified  six-month 
period.  The  second  listing  includes  map 
panels  which  have  been  physically 
revised  during  the  specified  six-month 
period. 

LOMC  Determination  Type  Look-up 

-      TABLE 


Type 

Description 

01  

LOMR  based  on  Fill  (218-65). 

02 

LOMA  (218-70). 

06 

LOMR— with  base  flood  elevation 

change  (102). 

06 

LOMR— without    base    flood    ele- 

vation change  (102A). 

08 

DENIAL. 

12 

Floodway  Revision. 

17 

LOMR— inadvertent     inclusion     in 

floodway  (218-65). 

18 

LOMR— inadvertent  inclusion  in  V 

zone  (218-65). 

Region 

state 

Community 

Map  panel 

Delemfiination 
date 

Case  No. 

Type 

01  

CT 

BRANFORD.  TOWN  OF  „ 

0900730008C 

6/24/97 

RI97069 

02 

01  „ 

CT 

BRISTOL,  CITY  OF 

0900230004B 

2/1 0«7 

02 

01  

CT 

DARIEN,  TOWN  OF ™ „ 

0900050006D 

5/5/97 

97-01-01  IP 

05 

01  

CT 

EAST  HAVEN,  TOWN  OF  „ 

09007600080 

4/29«7 

97-01-1 18A 

01 

01  

CT 
CT 

GLASTONBURY,  TOWN  OF  Z 

0901 24001 5B 
09000800106 

1/13«7 
^/22/97 

02 

01  

GREENWICH,  TOWN  OF 

02 

01  

CT 

GROTON.  TOWN  OF  

090097001 1C 

1/20«7 

96-01-051P 

05 

01  

CT 
CT 
CT 

GUILFORD,  TOWN  OF  

09007700106 
09017400206 
090079001 3C 

6/26«7 
5/7/97 
4/1/97 

RI97091 
97-01 -022A 
97-01 -01 2A 

02 

01  

KILLINGWORTH,  TOWN  OF  

02 

01  

MADISON,  TOWN  OF  

02 

01  

CT 

MANCHESTER,  TOWN  OF  

090031 0004D 

4/1 4«7 

02 

01  

CT 
CT 

MILFORO.  CITY  OF  

0900820006G 
0900840002C 

3/24/97 
2/18/97 

97-01-01 7P 
95-01-069P 

06 

01  

NEW  HAVEN,  CITY  OF  

05 

01  

CT 
CT 

NEW  HAVEN,  CITY  OF  „ 

09008400020 
0900670005C 

6«a«7 
2/1 8«7 

96-01-001 P 

05 

01  

ORANGE.  TOWN  OF 

02 

01  

CT 

ORANGE,  TOWN  OF 

0900870006C 

3/27/97 

96-01 -005P 

05 

01  

CT 

PLAINVILLE.  TOWN  OF  

0900340005C 

2/27/97 

97-01 -044A 

01 

01  

CT 

SEYMOUR,  TOWN  OF  

0900880005C 

3/26«7 

97-01-O60A 

02 

01  

CT 

STAMFORD,  CITY  OF  

0900150003C 

5/30«7 

02 

01  

CT 

STAMFORD.  CITY  OF 

0900150005C 

4/17/97 

97-01-1 02A 

02 

01  .. 

CT 

STRATFORD,  TOWN  OF  

09001 60003D 

2/19/97 

02 

01  ........ 

CT 

STRATFORD,  TOWN  OF  

09001 60004D 

5/29«7 

02 

01  

CT 

TRUMBULL,  TOWN  OF  

09001700106 

2/7/97 

97-01-050A 

02 

01  

CT 

VERNON,  TOWN  OF  

09013100058 

6/19/97 

02 

01  

CT 

WESTPORT,  TOWN  OF 

09001 90004B 

4/7/97 

96-01 -128A 

02 

01  

CT 
CT 

WESTPORT,  TOWN  OF  

09001900046 
0001330001A 

5«8«7 
2/19/97 

02 

01  

WOODBURY.  TOWN  OF 

(B 
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Region 


State 


Community 


M«^  panel 


Oulut  1 1  lination 


Ha. 


Type 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 


MA 

MA 
MA 
MA 
MA 
MA 
MA 
MA 


MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 


ACTON.  TOWN  OF 

AGAWAM.  TOWN  OF 

BEDFORD,  TOWN  OF 

BERKLEY,  TOWN  OF 

BEVERLY,  CITY  OF  

BEVERLY,  CITY  OF  

BOSTON,  CITY  OF 

BOSTON,  CITY  OF  

BOURNE,  TOWN  OF 

BROCKTON,  CITY  OF 

BURLINGTON.  TOWN  OF 

CHATHAM,  TOWN  OF  

EASTHAM,  TOWN  OF 

EASTON,  TOWN  OF 

EASTON.  TOWN  OF  ;. 

EASTON,  TOWN  OF  

EASTON,  TOWN  OF  ^ 

FOXBOROUGH,  TOWN  OF  .... 

FRAMINGHAM,  TOWN  OF 

FRAMINGHAM,  TOWN  OF 

FRAMINGHAM,  TOWN  OF 

HOLBROOK,  TOWN  OF 

IPSWICH,  TOWN  OF 

IPSWICH,  TOWN  OF 

LENOX,  TOWN  OF  

MALDEN,  CITY  OF  

MASHPEE.  TOWN  OF 

MILLIS,  TOWN  OF  

NANTUCKET,  TOWN  OF  „ 

NEWTON,  CITY  OF  ...„ 

NORTH  ANDOVER,  TOWN  OF 
NORTH  READING,  TOWN  OF 

PEMBROKE,  TOWN  OF  

PLYMOUTH,  TOWN  OF  

RAYNHAM,  TOWN  OF  _ 

ROCKLAND,  TOWN  OF  

ROCKLAND.  TOWN  OF  

ROCKLAND.  TOWN  OF  

SAUSBURY,  TOWN  OF  

SAUGUS,  TOWN  OF  

SAUGUS,  TOWN  OF  , 

STONEHAM,  TOWN  OF _„ 

TOPSFIELD,  TOWN  OF  

TOPSFIELD,  TOWN  OF  ^. 

WELLESLEY.  TOWN  OF 

WESTWOOD,  TOWN  OF  

WESTWOOD,  TOWN  OF  

WEYMOUTH,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WORCESTER,  CITY  OF 

YARMOUTH,  TOWN  OF 

ARGYLE,  TOWNSHIP  OF  

BELFAST.  CITY  OF  

BELGRADE,  TOWN  OF _ 

6ELGRADE,  TOWN  OF 


600THBAY  HARBOR.  TOWN  OF 

BUXTON.  TOWN  OF  

BUXTON.  TOWN  OF  

BUXTON,  TOWN  OF  

BUXTON.  TOWN  OF  .. 

CARI60U.  CITY  OF 

DEER  ISLE,  TOWN  OF 

ELLSWORTH.  CITY  OF  . 

FREEPORT,  TOWN  OF 

GARDINER.  CITY  OF  

HANCOCK.  TOWN  OF  

JEFFERSON.  TOWN  OF  ..... 

KITTERY,  TOWN  OF  

LIMERICK,  TOWN  OF  


2501760006C 
2501 330001 A 
2552090006C 

25005000026 

25007700066 

2500770007C 

250286001 OC 

2502860023D 

25521 00005D 

250261 001 OC 

25018500016 

2500040007D 

2500060001 D 

2500530005C 

25005300100 

2500530005C 

25005300100 

25023900016 

25019300066 

25019300116 

25019300116 

2552120005C 

25008600060 

25008600070 

25002900026 

25020200026 

2500090007F 

2502440003C 

25023000110 

25020800040 

2500980008C 

25020900028 

2502770005C 

25027800180 

25006100058 

25028100036 

25028100036 

2502810000 

25010300050 

25010400016 

25010400046 

25021500036 

25010600010 

25010600010 

25025500056 

2552250005C 

2552250005C 

2502570004C 

25022700026 

25022700026 

25022700026 

25022700036 

25022700046 

2503490025A 

25001500050 

230464A 

23012900166 

23023200106 

23023200108 

23021300036 

2301460000 

2301 46001 OB 

23014600106 

23014600106 

2300140015C 

23028000156 

23006600206 

230046001 46 

2300680005C 

2302840005A 

23008500106 

23017100050 

23019400096 


3/14/97 
1/22/97 

6«/97 
6/27/97 
5/30/97 

3/5/97 
3/12/97 
3/14/97 
5/29/97 
2/18/97 

4/9/97 
4/29/97 
5/30/97 
6/16/97 
5/14/97 
6/16/97 
2/21/97 
5/30/97 
1/22/97 
2/20/97 
2/20/97 
5C7/97 
3/14/97 

4/7/97 
1/24/97 
2/18/97 

2/7/97 
5/29/97 
5/29/97 
5C7/97 
4/11/97 
5/16/97 
5/29/97 
6/10/97 

3/5/97 

2/5/97 
1/27/97 
1/27/97 
5/29/97 
5/28/97 
5/16/97 
5/29/97 
2/12/97 
2/24/97 
4/11/97 
1/22/97 

6/5/97 

4/1/97 
2J2AI97 
5/28/97 

6/9/97 
2/21/97 
5/12/97 

5/5«7 
5/30/97 
5/13/97 
5/27/97 
2/24/97 
3/24«7 
1/21/97 
2/19/97 
1/22/97 
2/19/97 
4/24/97 
6/16/97 
5/28/97 
1/22/97 

1/8/97 
1/24«7 
6/10/97 
5/27/97 
5/23/97 
2/20/97 


97-01-192A 


97-01-002A 
97-01-098A 

97-01-1 72A 
97-01 -052A 
97-01-21 OA 


97-01-1 54A 


97-01-1 80A 
97-01-070A 


97-01-1 82A 
97-01-O4OA 


97-01-O56A 
97-01-006A 


97-O1-030A 

97-01-026A 
97-01-023P 


02 

oe 

02 
01 
02 

oe 
oe 
a 

S^^ 
oe 

01 
02 

oe 
oe 

02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
18 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
18 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
18 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
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Region 


State 


Community 


01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 


NH 
NH 
NH 


NH 


NH 


Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

VT 

VT 

VT 

VT 

VT 

VT 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 


UNOXN,  TOWN  OF 

MADISON,  TOWN  OF  .... 

NOBLEBORO.  TOWN  OF  _ 

NORWAY,  TOWN  OF  

OLD  ORCHARD  BEACH.  TOWN  OF 

RANGELEY,  TOWN  OF 

RAYMOND,  TOWN  OF  

ROME,  TOWN  OF  

SCARBOROUGH,  TOWN  OF 

SOUTH  BERWICK,  TOWN  OF 

SOUTHPORT.  TOWN  OF  .*. 

ST.  ALBANS.  TOWN  OF  

STANDISH,  TOWN  OF 

SURRY,  TOWN  OF 

SURRY.  TOWN  OF „. 

SWANVILLE,  TOWN  OF 

TOPSHAM,  TOWN  OF  

TREMONT,  TOWN  OF  — 

VINALHAVEN,  TOWN  OF  

WALDOBORO,  TOWN  OF  

WATERVILLE.  CITY  OF  

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

BATH,  TOWN  OF 

CHESTERFIELD.  TOWN  OF 

CONWAY.  TOWN  OF  

DANVILLE.  TOWN  OF _. 

DERRY,  TOWN  OF 

GILFORD,  TOWN  OF  

HAMPTON,  TOWN  OF  

HEBRON.  TOWN  OF 

NASHUA.  CITY  OF  _ 

NEW  CASTLE.  TOWN  OF  : 

PLYMOUTH,  TOWN  OF 

CRANSTON.  CITY  OF  

CRANSTON.  CITY  OF ™ 

FOSTER.  TOWN  OF 

NARRAGANSETT.  TOWN  OF 
NARRAGANSETT,  TOWN  OF  _., 
PROVIDENCE.  CITY  OF  .... 

WARWICK.  CITY  OF  

WARWICK.  CITY  OF  

BRANDON.  TOWN  OF  „ 

LUDLOW,  VILLAGE  OF  

MANCHESTER.  TOWN  OF 

MONTPELIER.  CITY  OF 

RICHMOND.  TOWN  OF 

RUTLAND,  CITY  OF  

ABERDEEN,  TOWNSHIP  OF  

BERGENFIELD.  BOROUGH  OF  

BERKELEY  HEIGHTS,  TOWNSHIP  OF 
BERKELEY  HEIGHTS,  TOWNSHIP  OF 

BERKELEY,  TOWNSHIP  OF 

BERNARDS.  TOWNSHIP  OF 

BRIDGETON.  CITY  OF 

BURLINGTON.  CITY  OF  

CEDAR  GROVE,  TOWNSHIP  OF  

CHERRY  HILL.  TOWNSHIP  OF  

CLARK,  TOWNSHIP  OF  — 

COLTS  NECK,  TOWNSHIP  OF 

DENVILLE.  TOWNSHIP  OF  

DOVER.  TOWNSHIP  OF  

EDISON.  TOWNSHIP  OF 

EGG  HARBOR,  TOWNSHIP  OF  

EWING.  TOWNSHIP  OF 

FAIR  LAWN.  BOROUGH  OF 

FAIR  LAWN,  BOROUGH  OF 
FAIR  LAWN,  BOROUGH  OF 
FAIRFIELD,  TOWNSHIP  OF 
FARMINGDALE,  BOROUGH  OF  .... 

GARWOOD.  BOROUGH  OF  

GREENBROOK.  TOWNSHIP  OF  ... 
HIGHLAND  PARK.  BOROUGH  OF 


Map  panel 


2301 09001 5B 

2301 26001 4C 

23021900108 

23009600056 

2301530003B 

230352A 

23020500206 

2302460005B 

2300520021 D 

230157001 1C 

23022100046 

230369A 

23020700406 

23029600106 

23029600106 

230267A 

23012200106 

23029800156 

230230A 

23008600306 

23007000056 

33008100106 

33008100106 

3300430010C 

3301836 

33001100206 

3301 99A 

33012800116 

3300O40005C 

33013200086 

330058A 

33009700106 

33013500016 

33007200066 

4453960005B 

44539600096 

4400336 

4454020001 D 

4454020009D 

4454060004E 

4454090006E 

4454090006E 

500090001 OC 

50029400016 

50001500106 

5055180002A 

50004000086 

5001010001C 

3403120010A 

34003C0192F 

3404590005C 

3404590005C 

34036900300 

340428001 OA 

34016500016 

3452870001 D 

34018000016 

3401290005C 

3452900002C 

3402910001 C 

34529200056 

34529300(»O 

340261 0007C 

34000700186 

34529400026 

34003C0167F 

34003C0178F 

34003C0178F 

3401 68001 50 

3402966 

3404640001 B 

34043500038 

340263A 


Determination 
date 


5/21/97 
1/20«7 
2/24/97 
1/24/97 
3/14/97 

4/7/97 
5/28/97 
4/1 0«7 
6/12/97 
S/22/97 
2/12/97 
4/18/97 
3/31/97 
4/24/97 

6/2/97 
4/11/97 
4/11/97 
2/19/97 
4/14/97 

4/2/97 
1/23/97 

5/2/97 
6/25/97 
1/22/97 
6/25/97 
2/24/97 
2/19/97 
2/20/97 
5/29/97 

4/1/97 
2/20/97 
6/12/97 
3«6/97 
2/11/97 
1/22/97 

5/7/97 
5/27/97 
4/15/97 
2/19/97 
3/12/97 
1/21/97 
5/21/97 

6/4/97 
5/12/97 
2/19/97 
1/22/97 

1/3/97 

4/2/97 
5/27/97 
1/15/97 
2/27/97 

3/7/97 

5/5/97 
1/21/97 
6/30/97 
5/21/97 

4/4/97 
4/21/97 

2/5/97 
2/27/97 
3/31/97 

3/7/97 
6/17/97 

4/8/97 
1/23/97 
5/27/97 
5/27/97 

3/7/97 
5/21/97 
4/21/97 
2120/97 
6/17/97 

5/7/97 


Case  No. 


96-01-049P 


97-01-058A 

97-01 -100A 
97-01-094A 
96-01-065P 

97-01-190A 
97-01-218A 


96-01-061P 

9&-01-067P 
97-01-024A 
97-01-214A 

97-01-096A 

97-01-1 74A 
97-01-1 12A 


97-01-086A 
97-01-062A 


97-01-1 50A 

97-01-042A 
97-01-034A 
97-01-196A 

97-01-136A 


NJ2323 

NJ  339  (REI) 

NJ2166 

NJ2198 

97-02-1 50A 

97-02-054A 

NJ2391 

NJ2293 

NJ2239 

NJ2291 

NJ2092 

NJ2060 

NJ2176 

NJ2196 

NJ2125 

NJ2255 

96-02-039P 

N2315 

NJ2307 

NJ2164 

NY  2267 

NJ2248 

NJ2171 

NJ2311 

97-02-OOeA 


Type 


Region 


02 
06 
02 
02 
02 
02 
02 
02 
02 
02 
18 
06 
02 
01 
02 

oe 

02 

oe 
oe 

02 
06 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 
oe 
oe 

02 

oe 

02 
02 
02 
18 
02 
01 
02 
02 
02 

oe 

02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
02 

oe 
oe 

02 
02 
02 
02 
02 


02  

NJ 

02 

NJ 

02 

NJ 

02  .. 

NJ 

02 

NJ 

oe 

NJ 

02  

NJ 

02  

NJ 

oe 

NJ 

02  

NJ 

oe ........ 

NJ 

02  

NJ 

02  . 

NJ 

02  

NJ 

02 

NJ 

02  

NJ 

02  

NJ 

02 

NJ 

02  

NJ 

oe 

NJ 

02 

NJ 

02 „. 

NJ 

02 

NJ 

02 

NJ 

02  

NJ 

02  .. 

NJ 

02  

NJ 

02 

NJ 

oe 

NJ 

02  

NJ 

02  

NJ 

02  

NJ 

02 

NJ 

02 

NJ 

02 

NJ 

02  

NJ 

02  

NJ 

02  

NJ 

oe 

NJ 

02 

NJ 

02  

NJ 

02  

NJ 

02 

NJ 

02 

NJ 

02  

NJ 

02  

NJ 

02  

NJ 

02 

NJ 

02  

NJ 

02  

NY 

02 

NY 

02  

NY 

02  

NY 

02  

NY 

02 

NY 

02  

NY 

oe 

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02 

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02 

NY 

02  

NY 

02  

NY 

02  

NY 

State 


Community 


HOWELL,  TOWNSHIP  OF 

JEFFERSON.  TOVWSHIP  OF  

JERSEY  CITY.  CITY  OF 

KE/WS8URG,  BOROUGH  OF  , 

MANCHESTER.  TOWNSHIP  OF 

MILL6URN.  TOWNSHIP  OF , 

MONROE,  TOWNSHIP  OF , 

MONROE.  TOWNSHIP  OF , 

MOORESTOWN,  TOWNSHIP  OF  .... 
MOORESTOWN,  TOWNSHIP  OF  .... 
MOUhTT  LAUREL.  TOWNSHIP  OF  ., 
NATIONAL  PARK,  80R0UGH  OF  .„ 
NATIONAL  PARK,  60R0UGH  OF  ... 

NEW  8RUNSWICK.  CITY  OF 

NORTH  HALEDON.  BOROUGH  OF 

NORWOOD.  BOROUGH  OF  

OLD  BRIDGE.  TOWN  OF  „, 
OLD  eRIDGE.  TOWN  OF  „, 
PALMYRA.  BOROUGH  OF 

PARAMUS,  BOROUGHS  OF  „ 

PASSAIC,  TOWNSHIP  OF  J. 

PENNSAUKEN,  TOWNSHIP  OF  ....„ 

PENNSVILLE,  TOWNSHIP  OF 

PEQUANNOCK,  VILLAGE  OF 

PEQUANNOCK,  VILLAGE  OF 

POINT  PLEASANT.  BOROUGH  OF  . 
RAMSEY,  80R0UGH  OF  .. 
RAMSEY,  BOROUGH  OF  .. 

RIDGEWOOO,  VILLAGE  OF  

ROSELLE,  BOROUGH  OF  _ 

SADDLE  RIVER.  BOROUGH  OF  

SANOYSTON,  TOWNSHIP  OF  „. 

SCOTCH  PLAINS.  TOWNSHIP  OF 

SOUTH  RIVER.  BOROUGH  OF  

SUSSEX.  BOROUGH  OF  

UPPER  SADDLE  RIVER.  BOROUGH  OF 

VERNON.  TOWNSHIP  OF  . 

VERNON,  TOWNSHIP  OF  _.... 

VOORHEES,  TOWNSHIP  OF  _. 

VOORHEES,  TOWNSHIP  OF  

WARREN.  TOWNSHIP  OF 

WASHINGTON,  TOWNSHIP  OF  

WASHINGTON.  TOWNSHIP  OF  

WEST  DEPTFORD.  TOWNSHIP  OF 

WEST  PATERSON.  BOROUGH  OF  

WESTWOOD.  BOROUGH  OF 

WESTWOOD.  BOROUGH  OF 

WILUNGBORO,  TOWNSHIP  OF  

WYCKOFF.  TOWNSHIP  OF 

ALEXANDRI/^  TOWN  OF  

ALEXANDRIA,  TOWN  OF  

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

ARDSLEY,  VILLAGE  OF  

ATHENS.  VILLAGE  OF 

6ATAVIA.  CITY  OF 

BAYVILLE.  VILLAGE  OF  

8ELLMONT,  TOWN  OF „ 

BLOOMING  GROVE.  TOWN  OF 
6ROOKHAVEN,  TOWN  OF 

8UFFALO,  CITY  OF  .*„ 

BUFFALO,  CITY  OF  

8UFFAL0,  CITY  OF  

8UFFAL0,  CITY  OF 
eUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO.  CITY  OF 
BUFFALO,  CITY  OF 
BUFFALO,  CITY  OF 
eUFFALO,  CITY  OF 
8UFF/U.O,  CITY  OF 
eUFFALO.  CITY  OF 
BUFFALO,  CITY  OF 


Mappanei 


340301 0020B 

34052200068 

3402230004B 

34030300016 

34038200026 

3401870005D 

3402690004D 

340269001 28 

3401050005C 

3401050005C 

3401070005C 

3402090001 C 

3402090001 C 

34027000026 

34040200028 

34003C0114F 

34026500060 

3402650005E 

3401100001C 

34003C0191F 

340356A 

3401420005C 

34051200056 

34531 10001C 

3453110003C 

34531300018 

34003C0067F 

34003C0067F 

34003C0176F 

3404720001 A 

34003C0086F 

34045500156 

34047400056 

3402800005C 

34045700018 

34003C0086F 

3405610030A 

340561 0035A 

3405380005A 

3405380005A 

3404460002A 

34021300038 

34049600026 

34021400038 

34041200018 

34003C0181F 

34003C0182F 

34011900058 

34003C01S7F 

3603260 

360326C 

3602260007E 

3602260004D 

36090200018 

36028500028 

36027900018 

36059C0041F 

361392A 

36060800058 

36533400030 

36023000106 

36023000106 

36023000106 

36023000108 

36023000106 

36023000106 

36023000206 

36023000106 

36023000106 

36023000108 

36023000106 

36023000108 

36023000106 


Delennination 
date 


3/26/97 

6/2/97 

3/26«7 

1/15/97 

5/7/97 

4/28/97 

1/3/97 

2/4/97 

4/4/97 

5/27/97 

2/27/97 

4/8/97. 

4/21/97 

6/30/97 

4/21/97 

2/7/97 

2/5/97 

6/27/97 

6/27/97 

2/5«7 

2/27/97 

4/15/97 

2/27/97 

5/7/97 

6/30/97 

5/7/97 

3/7/97 

1/7/97 

5/7/97 

3/24/97 

3/7/97 

4/1/97 

2/5/97 

30«7 

4/7/97 

2/5/97 

5/5/97 

5/7/97 

6/30/97 

2/27/97 

6/26/97 

3/31/97 

3/26/97 

6/27/97 

6/10/97 

3/20/97 

6/27/97 

6/30/97 

3/7/97 

2/5/97 

5/21/97 

6/27/97 

5/27/97 

5C7/97 

6/30/97 

4/21/97 

5/21/97 

4/21/97 

2/5/97 

5/7/97 

4/21/97 

6/27/d7 

6/27/97 

4/21/97 

2/27/97 

4/21/97 

6/9/97 

3/7/97 

3/7/97 

2/27/97 

2/27/97 

4/8/97 

3/7/97 


Case  No. 


97-02-1 08A 

97-02-O27P 

97-O2-080A 

NJ2093 

NJ2315 

97-02-01 7P 

97-02-014P 

97-02-072A 

NJ2273 

NJ2339 

NJ2168 

NJ2249 

NY  2295 

97-02-1 64A 

NJ2280 

97-02-044A 

NJ2062 

NJ2367 

NJ2170 

NJ2153 

NJ2183 

96-02-1 14A 

NJ2185 

NJ2298 

97-02-1 72A 

NJ2314 

NJ2200 

NJ  1206(REI) 

NJ2253 

NJ2240 

NJ2163 

97-02-1 18A 

NJ2154 

96-02-035P 

97-02-1 10A 

NJ  197 

97-02-1 58A 

NJ2283 

NJ2373 

NJ2158 

NJ2341 

NJ2204 

97-02-078A 

NJ2390 

95-02-099P 

97-02-070C 

NJ2382 

NJ2348 

NJ2201 

NY  2044 

NY  2281 

NY  2376 

NY  2333 

NY  1745 

NY  2374 

NY  2169 

NY  2294 

NY  2288 

NY  2128 

NY  2306 

NY  2259 

NY  2386 

NY  2375 

NY  2285 

NY  2182 

NY  2284 

97-02-1 62A 

NY  2193 

NY  2181 

NY  2180 

NY  2179 

NY  2237 

NY  2199 


Type 


01 
06 
01 
02 
02 
OS 
06 
17 

oe 

02 

oe 

02 

oe 

01 

oe 

02 

oe 
oe 

02 

oe 

01 

oe 
oe 

01 
02 
02 
02 
02 

oe 

02 
02 
02 
06 
01 
02 
02 
02 
02 
02 
02 
02 
01 
02 
06 
01 
02 
02 
02 

oe 

02 

02- 

02 

02 

02 

02 

02 

oe 

02 
02 
02 

oe 

02 
02 

oe 

02 
01 
02 
02 

oe 
oe 

02 
02 
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Region 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
iXi. 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

Hi 

NY 

NY 

NY 

NY 

NY 

NY 


Community 


CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS.  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS.  TOWN  OF 
CAMILLUS.  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS.  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS.  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS.  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMILLUS,  TOWN  OF 
CAMIUUS,  TOWN  OF 
CAMILLUS.  TOWN  OF 

CAMILLUS,  TOWN  OF  

CAMILLUS,  TOWN  OF  

CAMILLUS,  TOWN  OF  

CAMILLUS.  TOWN  OF  ..._ 

CAMILLUS,  TOWN  OF 

CAMILLUS,  TOWN  OF  

CAMILLUS,  TOWN  OF  

CAMILLUS,  TOWN  OF  

CHAMPLAIN,  VILLAGE  OF  

CHEEKTOWAGA,  TOWN  OF 

CHENANGO,  TOWN  OF  

CHESTER.  TOWN  OF  

CHESTER,  TOWN  OF 

CHESTNUT  RIDGE.  VILLAGE  OF 

CICERO,  TOWN  OF  „ 

CICERO.  TOWN  OF  

CICERO,  TOWN  OF  

CICERO,  TOWN  OF  

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CUVRENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE,  TOWN  OF 
CLARENCE.  TOWN  OF 
CLAHKSTOWN,  TOWN  OF 


Map  panel 


3605700007C 

3605700007C 

3606700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

36O670OO07C 

3605700007C 

3605700002C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3605700007C 

3601 67B 

360231 001 OF 

3600400020C 

360870001 OB 

36087000106 

3616150001C 

3605720004D 

36057200050 

36057200060 

36057200030 

3602320013C 

3602320005C 

360232001 1C 

360232001 3C 

360232001 4C 

360232001 3C 

360232000SC 

360232001 3C 

360232001 3C 

360232001X 

360232001 3C 

360232001 3C 

360232001 3C 

3602320014C 

3602320005C 

360232001 3C 

36023200Q5C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

36023200056 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

3602320005C 

36067900040 


Oetennination 
date 


Case  No. 


3/24/97 

NY  2236 

3/24/97 

NY  2226 

3/24/97 

NY  2228 

3/24«7 

NY  2229 

3/24/97 

NY  2230 

3/24/97 

NY  2231 

3/24/97 

NY  2231 

3/24/97 

NY  2233 

3/24/97 

NY  2234 

5/7/97 

NY  2301 

3/24/97 

NY  2209 

5/7/97 

NY  2299 

5/7/97 

NY  2300 

3/24/97 

NY  2225 

3/24«7 

NY  2235 

3/24/97 

NY  2214 

3/24/97 

NY  2212 

3/7/97 

NY  2175 

3/24/97 

NY  2208 

3/24/97 

NY  2223 

3/24/97 

NY  2213 

3/24/97 

NY  2215 

3/24/97 

NY  2216 

3/24«7 

NY  2217 

3/24/97 

NY  2218 

3/24/97 

NY  2219 

3/24«7 

NY  2220 

3/24«7 

NY  2221 

3/24/97 

NY  2222 

3/24/97 

NY  2211 

4/21/97 

NY  2296 

5/21/97 

NY  2266 

4/4«7 

NY  2265 

5/20«7 

97-02-1 66A 

3/17/97 

97-02-056A 

6/17/97 

NY  2344 

4/17/97 

97-02-1 46A 

3/1 3«7 

97-02-094A 

Mzmi 

97-02-058A 

AIM  197 

97-02-1 46A 

5/7/97 

NY  2317 

6/27/97 

NY  2388 

5/21/97 

NY  2161 

M22m 

96-02-1 38A 

4/8«7 

NY  2252 

1/28«7 

97-02-022A 

3f7/97 

NY  2197 

2C7/97 

97-02-1 12A 

5«/97 

97-02-1 44A 

4/21/97 

NY  2290 

5/27/97 

NY  2338 

6/17/97 

NY  2346 

6/27/97 

NY  2365 

1/15/97 

NY  2134 

5/27/97 

NY  2338 

2«/97 

NY  2113 

6/27/97 

NY  1614 

5C7/97 

NY  2327 

1/30«7 

97-02-068A 

2/27/97 

97-02-098A 

3/26«7 

97-02-1 04A 

5/7/97 

NY  2302 

4/4«7 

NY  2262 

6/27/97 

NY  1553 

2/27/97 

NY  1466 

3/7/97 

NY  2190 

3/7/97 

NY  2207 

4«1/97 

NY  2276 

5/21/97 

NY  2278 

4/21/97 

NY  2279 

5/7/97 

NY  2310 

2/27/97 

NY  1466 

5/9/97 

NY  2335 
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02 

02 

02 

02 

02 

02 
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02 

02 

02 

02 

02 

02 

02 
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02 

02 

02 

02 

02 
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Region 


02  ... 
02  ... 
02  .- 
02  ... 
02  ... 
02  ... 
02  -. 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  -. 
02  ... 
02  „. 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  „. 
02  ... 
02  ... 
02  ... 
02  „. 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  .„ 
02  ... 
02  -. 
02  ... 
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02  ™ 
02  ... 
02  ... 
02  ... 
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02  ... 
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02  ... 
02  .. 
02  ™ 
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02  ... 
02  ... 
02  ... 
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02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 
02  ... 

02  ... 

03  ... 
03  ... 
03  ... 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
DE 
DE 
DE 


Community 


CORTLAND.  CITY  OF  

DEWUT.  TOWN  OF  

DUNKIRK,  CITY  OF 

FORESTPORT,  TOWN  OF 
GATES.  TOWN  OF 
GRAND  ISLAND.  TOWN  OF 

GREECE.  TOWN  OF 

GREECE.  TOWN  OF  

HORSEHEAQS.  TOWN  OF  . 

ISUP.  TOWNSHIP  OF  

JERUSALEM.  TOWN  OF  ..... 
LACKAWANNA.  CITY  OF  „.. 
LANCASTER.  TOWN  OF  ..... 

LE  ROY.  TOWN  OF 

UVONIA,  VILLAGE  OF  

LYONS.  VILLAGE  OF 
MAMARONECK,  TOWN  OF  ... 
MAMARONECK.  VILLAGE  OF 

MANUUS.  TOWN  OF  

MANUUS.  TOWN  OF  

MC  DONOOGH.  TOWN  OF  .... 
MIDDLEPORT.  VILLAGE  OF  .. 

NEW  YORK.  CITY  OF  

NEW  YORK.  CITY  OF  

NEW  YORK.  CITY  OF 

NEW  YORK,  CITY  OF  

NEW  YORK.  CITY  OF  

I^EW  YORK.  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK.  CITY  OF  

NEW  YORK.  CITY  OF  

NEW  YORK.  CITY  OF  

NEW  YORK.  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK.  CITY  OF  

NEW  YORK,  CITY  OF  

NIAGARA  FALLS.  CITY  OF  .. 

ONEONTA,  CITY  OF  

OYSTER  BAY,  TOWN  OF  .... 
PIERMONT,  VILLAGE  OF  .... 

PORT  JERVIS,  CITY  OF  

POUGHKEEPSIE,  TOWU  OF 

PtJTNAM.  TOWN  OF  

RAMAPO.  TOWN  OF 

SAUNA.  TOWN  OF  

SAUNA.  TOWN  OF  

SAUNA.  TOWN  OF 
SARANAC  LAKE.  VILLAGE  OF 

SARANAC  LAKE,  VILLAGE  OF 

SCHOHARIE.  VILLAGE  OF 

TROY.  CITY  OF  „ 

VARICK.  TOWN  OF 

VARICK,  TOWN  OF 

WALLKILL,  TOWN  OF  

WE6e,  TOWN  OF 

WEeB.  TOWN  OF 

WEST  MONROE.  TOWN  OF  

WEST  SENECA.  TOWN  OF 

WEST  SENECA,  TOWN  OF 

WEST  SENECA.  TOWN  OF 

PUERTO  RICO,  COMMONWEALTH 
PUERTO  RICO.  COMMONWEALTH 
PUERTO  RKX).  COMMONWEALTH 
PUERTO  RICO.  COMMONWEALTH 
PUERTO  RICO.  COMMONWEALTH 
PUERTO  RICO,  COMMONWEALTH 
PUERTO  RICO.  COMMONWEALTH 
PUERTO  RICO.  COMMONWEALTH 
PUERTO  RICO.  COMMONWEALTH 

DOVER.  CITY  OF  

KENT  COUNTY* ;. 

KENT  COUNTY*  „ 


OF 
OF 
OF 
OF 
OF 
OF 
OF 
OF 
OF 


Map  panel 


3601780001C 

36097300106 

36013700058 

3605296 

36041600016 

36024200116 

36041700020 

36041 70004E 

3601530005C 

36533700180 

360959C 

36024700016 

36024900016 

36028000026 

361458A 

36089100026 

36091700036 

36091600020 

3605840010D 

360S840010O 

361377A 

38050500016 

38049701126 

36049701 250 

36049701250 

3604970124D 

36049701 21 C 

3604970121C 

36049701280 

36049701 040 

36049701040 

36049701 04C 

36049701266 

36049701 04C 

3604970104C 

3604970092C 

36049701 lie 

3605060002B 

3606670005B 

3605900261 F 

3606870001 C 

36097600016 

36114200156 

36123600106 

3653400029C 

360591 0002A 

360591 0002A 

360591 0003A 

3602730001 C 

3602730001 C 

3610610001C 

36067700016 

36075800056 

36075800056 

360634000SB 

360321A 

360321A 

36066400056 

36026200016 

36026200036 

36026200036 

72000001206 

72000001386 

72000001206 

72000001 lie 

7200000053C 

7200000052C 

72000000350 

7200000030C 

7200000132C 

1000060005C 

10000100808 

10000100906 


Detennination 
date 


5127/97 
1/15/97 

3/7/B7 

5fTfff7 
6/17/97 
4/21/97 
2/27/97 
5/27/97 
6/30/97 
2/27/97 

4/B/97 
1/15/97 

4/4/97 
2/27/97 
6/16/97 

3/4/97 
6/27/97 
4/21/97 
3/17/97 
4/17/97 
5/27/97 

3/7/97 
4/21/97 
5/21/97 
4/21/97 
1/15/97 
6/17/97 

2/5/97 

2/7/97 
5/27/97 

A/A/97 

4Mm 
6/17/97 

4/4/97 

4/4/97 
3/31/97 
3/12/97 

5/7/97 
2/28/97 
4/21/97 

2JW7 

5/7/97 
6/17/97 

3/7«7 
5/27197 
2/21/97 
2/28/97 
2/28/97 

wm 

1/15/97 
5/27/97 
3/11/97 

5/7/97 
6/27/97 
5/21/97 

4/4/97 
3/31/97 
2/27/97 
4/21/97 

3/7/97 

5/7/97 
1/30^7 

6/5/97 
5/19/97 

4/4/97 
3/20/97 

4/B/97 
1/31/97 
2/11/97 
2/20/97 
3/28/97 
2/11/97 
4/18/97 


Case  No. 


NY  2320 
NY  2073 
NY  2127 
NY  2312 
NY  2342 
NY  2289 
NY  2162 
NY  2337 
NY  709 
NY  2172 
NY  2245 
NY  2081 
NY  2205 
NY  2118 
97-02-030A 
97-02-120A 
NY  2381 
NY  2275 
97-02-1 22A 
97-02-1 28A 
NY  2321 
NY  2184 
NY  2286 
NY  1840 
NY  2243 
NY  2135 
NY  2251 
NY  2138 
96-02-128A 
NY2340 
NY  2271 
NY  2209 
NY  2347 
NY  2269 
NY  2268 
NY  21 19 
97-02-084A 
NY  2318 
NY  1564 
NY  2254 
97-02-032A 
NY  2308 
NY  2348 
NJ2151 
NY  2330 
97-02-1 02A 
97-02-1 14A 
97-02-1 06A 
97-02-1 S2A 
NY  2136 
NY  2319 
97-02-1 30A 
NY  1750 
NY  2313 
NY  1828 
NY  2074 
NY  2187 
NY  2186 
NY  2260 
NY  2203 
NY  2316 
97-02-034A 
97-02-1 78A 
97-02-1 54A 
PR  2202 
97-O2-096A 
PR  2238 
97-02-038A 
97-02-090A 
97-02-088A 
96-03-1 49P 
97-03-1 38A 
97-03-550A 
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Region 

State 

Community 

Map  panel 

Determination 
date 

Case  No. 

Type 

03  

DE 

KENT  COUrJTY *  ....„ 

1000010125B 

1/22/97 

96-03-376A 

02 

03   .... 

DE 
DE 

NEW  C/VSTLE  COUNTY* 

10003C0120F 
10003C0230F 

2/7/97 
5/14/97 

97-03-1 66A 
R3-218-70-R 

02 

03  

NEW  CASTLE  COUNTY*     

oe 

03  

DE 

NEW  CASTLE  COUNTY' 

10003C0140F 

5/14/97 

97-O3-502A 

02 

03  

DE 

NEW  CASTLE  COUNTY* 

10003C0400F 

4/17/97 

97-03-584A 

02 

03 

DE 
DE 

NEW  CASTLE  COUNTY  * 

10003C0140F 
1UU03C0095F 

4/7/97 
5/7/97 

97-03-352A 
96-O3-027P 

02 

03  

NEW  CASTLE  COUNTY* 

06 

03  

DE 

NEWCASTLE  COUNTY* ^ 

10003C0060F 

4/25/97 

97-03-552A 

02 

03 

DE 
DE 

NEW  CASTLE  COUNTY* 

10003C0140F 
10003C0140F 

4/11/97 
3/20/97 

97-03-1 14A 
97-03-2 12A 

02 

03  

NEW  CASTLE  COUNTY* 

02 

03  

DE 

ODESSA,  TOWN  OF  .„ 

10003C0310F 

6/25/97 

97-03-748A 

02 

03  

DE 

SOUTH  BETHANY,  TOWN  OF  

10006C0515F 

2J^2J97 

96-03-01 5P 

08 

03  

DE 

SOUTH  BETHANY,  TOWN  OF  

10005C0520F 

2/12/97 

96-03-015P 

08 

03  

DE 
DE 

SOUTH  BETHANY,  TOWN  OF  

10005C0520F 
10005C0400F 

4/7/97 
3/24/97 

97-<»-466A 
97-03-270A 

01 

03  

SUSSEX  COUNTY*  

02 

03  

DE 

SUSSEX  COUNTY*  ..„    . 

10005C0355G 

4/1 0«7 

97-03-580A 

02 

03  

MD 

ALLEGANY  COUNTY*  

240001 0062A 

3/27/97 

97-O3-O03R 

06 

03  

MD 
MD 

ALLEGANY  COUNTY*  

240001 0054A 
2400010061A 

3/27/97 
3/27/97 

97-03-003R 
97-03-003R 

08 

03  

ALLEGANY  COUNTY*  „ 

08 

03  

MD 

ANNE  ARUNDEL  COUNTY*  „     . 

2400080008C 

6/1 6«7 

97-03-744A 

02 

03  

MD 

ANNE  ARUNDEL  COUNTY* 

2400080028C 

3/10/97 

97-03-3 14A 

02 

03  

MD 

ANNE  ARUNDEL  COUNTY*  _ 

2400080044D 

4/25«7 

97-03-338A 

02 

03  

MD 
MD 

ANNE  ARUNDEL  COUNTY*  

2400080048C 
24001003906 

4/21/97 
4/18/97 

97-03-486A 
97-03-590A 

02 

03  

BALTIMORE  COUNTY*  

02 

03  

MD 

BALTIMORE  COUNTY* 

2400100565B 

1/22/97 

97-03-1 54A 

02 

03  

MD 
MD 

BALTIMORE  COUNTY*  

2400100445C 
24001003808 

3/11/97 
6/2/97 

97-03-050A 
97-03-274A 

02 

03  

BALTIMORE  COUNTY*  ^ 

02 

03  

MD 

BALTIMORE  COUNTY*  

24001002656 

6f6/97 

97-03-51 4A 

02 

03  

MD 
MD 

BALTIMORE  COUNTY*  

24001003906 
24001003156 

3/11/97 
1/17/97 

97-03-366A 
96-03-834A 

02 

03  

BALTIMORE  COUNTY*  

02 

03  

MD 

BOONSBORO,  TOWN  OF 

240071 0001 A 

5/22/97 

96-03-1 06P 

06 

03  

MD 

CAROLINE  COUNTY  *  

24013001656 

6«/97 

97-03-660A 

02 

03  

MD 

CAROLINE  COUNTY  *  „.„ 

24013002306 

6/6/97 

97-03-660A 

02 

03  

MD 
MD 

CECIL  COUNTY*  

2400190046A 
24002701 90A 

6/12/97 
1/5«7 

97-03-672A 
95-03-079P 

02 

03  

FREDERICK  COUNTY*  . 

06 

03  

MD 

FREDERICK  COUNTY*  

24002701956 

2/26/97 

96-03-099P 

06 

03  

MD 

FREDERICK  COUNTY*  

24002701 80A 

1/5«7 

95-O3-079P 

06 

03  

MD 

GARRETT  COUNTY*  „      

24003401 05C 

5/19/97 

97-03-458A 

02 

oa 

MD 

HARFORD  COUNTY*  ..„ 

24004001 10A 

4A3/97 

97-03-348A 

02 

03  

MD 

HARFORD  COUNTY*  ; 

24004001 24B 

5/29/97 

97-03-540A 

02 

03  

MD 

HOWARD  COUNTY*   

24004400288 

3/17/97 

97-03-334A 

02 

03  

MD 

MONTGOMERY  COUNTY* 

24004901 25C 

2/27/97 

97-03-1 60A 

17 

03  

MD 

MONTGOMERY  COUNTY* 

24004901 25C 

6/19/97 

97-O3-370A 

01 

03  

MD 

MONTGOMERY  COUNTY* , 

24004901 75C 

1/28«7 

97-03-064A 

01 

03  

MD 
MD 

PRINCE  GEORGES  COUNTY* _     

2452080080D 
2452080040C 

2/20197 
5/1/97 

97-03-374A 
97-03-^t56A 

02 

03  

PRINCE  GEORGES  COUNTY*  

02 

03  

MD 
MD 

PRINCE  GEORGES  COUNTY*  

2452080065D 
24005400456 

6/26/97 
3/17/97 

97-03-500A 
97-03-364A 

02 

03  

QUEEN  ANNES  COUNTY „...„ 

01 

03  

MD 

SOMERSET  COUNTY*  

24006101506 

5/21/97 

97-03-464A 

01 

03  

MD 

TALBOT  COUNTY*  

2400660029A 

3/25«7 

97-03-51 2A 

02 

03  

MD 
MD 

TALBOT  COUNTY*  ...„ 

2400660037A 
24006600446 

3/11/97 
4/30«7 

97-03-378A 
97-03-1 92A 

02 

03  

TALBOT  COUNTY  *  . 

01 

03  

MD 

WASHINGTON  COUNTY*  

24007001 66A 

miQ7 

97-03-208A 

02 

03  

MD 

WASHINGTON  COUNTY*  

2400700170A 

5/22/97 

96-03-1 05P 

06 

03  

PA 

BENSALEM  TOWNSHIP  OF  

4201810005D 

5/27/97 

97-03-624A 

02 

03  

PA 

BLAIR,  TOWNSHIP  OF  

4213a60006A 

6/30/97 

96-03-7 18P 

05 

03  

PA 

•BRISTOL.  TOWNSHIP  OF  . 

4209840005C 

2/7/97 

97-03-1 68A 

02 

03  

PA 

BRISTOL.  TOWNSHIP  OF  

420984001 OD 

2/25/97 

R3-218-70-R 

02 

03  

PA 

BRISTOL.  TOWNSHIP  OF  • „„.    „„    

4209840005C 

4/9/97 

97-03-508A 

02 

03  

PA 

BRISTOL.  TOWNSHIP  OF  

4209840005C 

4/17/97 

97-03-230A 

02 

03  

PA 

BRISTOL,  TOWNSHIP  OF  „ 

4209840005C 

3/14/97 

97-03-3aOA 

02 

03  

PA 

CHELTENHAM,  TOWNSHIP  OF 

4206966 

1/29i«7 

96-03-81 2A 

02 

03  

PA 

CHESTNUTHILL.  TOWNSHIP  OF _ 

42188500156 

4/23/97 

97-03-350A 

02 

03  

PA 

COOK.  TOWNSHIP  OF  

4221866 

6/4/97 

97-03-700A 

02 

03  

PA 

COOLBOUGH.  TOWNSHIP  OF  

4218860025A 

4/7/97 

97-03-266A 

02 

03  

PA 

COUDERSPORT.  BOROUGH  OF 

42076100018 

6/30/97 

97-O3-570A 

02 

03  

PA 

CUMBERLAND,  TOWNSHIP  OF . 

42124900106 

6/1 6«7 

97-03-^089P 

06 

03  

PA 

CUMBERLAND,  TOWNSHIP  OF 

42124900106 

5/12/97 

97-03-027P 

08 

03  

PA 

CUMBERLAND,  TOWNSHIP  OF 

42124900056 

6/1 6«7 

97-03-089P 

06 

03  

PA 

CUMBERLAND,  TOWNSHIP  OF „ 

42124900056 

5/12/97 

97-03-027P 

OS 

03  

PA 

DOVER,  TOWNSHIP  OF  

42092000258 

1/15/97 

96-0^3 14A 

02 

03  

PA 
PA 

DUNCANSVILLE,  BOROUGH  OF  

42016100018 
42029C0332D 

5/7/97 
5/14/97 

97-03-31 8A 
97-03-448A 

01 

03  

EAST  BRADFORD  TOWNSHIP  OF  
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Region 


03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 


State 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Community 


EAST  FALLOWFIELD,  TOWNSHIP  OF 

EAST  GOSHEN,  TOWNSHIP  OF 

EAST  NORRITON,  TOWNSHIP  OF  

EAST  PIKELAND.  TOWNSHIP  OF  

ELIZABETH.  TOWNSHIP  OF  _, 

EUZABETH,  TOWNSHIP  OF 

FAIRFIELD.  BOROUGH  OF  

FALLS.  TOWNSHIP  OF 

FERGUSON,  TOWNSHIP  OF 

FREEDOM.  TOWNSHIP  OF  ..... 
FREEDOM.  TOWNSHIP  OF  .„.. 
GETTYSBURG.  BOROUGH  OF  ..... 
GETTYSBURG.  BOROUGH  OF  ..... 

talRARDVILLE,  BOROUGH  OF 

HARMONY.  BOROUGH  OF  

JOHNSTOWN.  CITY  OF 

LENOX.  TOWNSHIP  OF , 

LONDON  GROVE,  TOWNSHIP  OF 
LOWER  MERION.  TOWI^SHIP  OF 
LOWER  MERION,  TOWNSHIP  OF 
MARCUS  HOOK.  BOROUGH  OF 
MARCUS  HOOK.  BOROUGH  OF 
MCCANDLESS.  TOWNSHIP  OF  ..... 
MCCANDLESS.  TOWNSHIP  OF  ..„, 

MEDIA,  BOROUGH  OF  

MILFORD,  TOWNSHIP  OF _ 

NEW  HANOVER,  TOWNSHIP  OF  ._ 

PHILADELPHIA,  CITY  OF  

PHILADELPHIA,  CITY  OF  

PIKE.  TOWNSHIP  OF 

PITTSBURGH.  CITY  OF 
QUAKERTOWN.  BOROUGH  OF 
RADNOR.  TOWNSHIP  OF 
RIDLEY,  TOWNSHIP  OF 

SAEGERTOWN,  BOROUGH  OF 

SHIREMANSTOWN.  BOROUGH  OF  _„ 

SILVER  SPRING.  TOWNSHIP  OF  

SOUTH  LONDONDERRY.  TOWNSHIP  , 
SOUTH  MIDDLETON.  TOWNSHIP  OF 
SOUTH  MIDDLETON,  TOWNSHIP  OF 
SOUTH  PYMATUNING.  TOWNSHIP  OF 
SPRINGETTSBURY.  TOWNSHIP  OF  .... 

SUGARLOAF,  TOWNSHIP  OF 

SUSQUEHANNA.  TOWNSHIP  OF 

TUSCARORA.  TOWNSHIP  OF  

UPPER  DARBY.  TOWNSHIP  OF 

UPPER  MERION,  TOWNSHIP  OF 

UPPER  PROVIDENCE,  TOWNSHIP  OF 

WASHINGTON,  TOWNSHIP  OF  

WEST  MANCHESTER.  TOWNSHIP  OF 
WEST  WHITELAND.  TOWNSHIP  OF  .... 

WHITEHALL,  TOWNSHIP  OF  

WHITEHALL.  TOWNSHIP  OF  

WILLISTOWN,  TOWNSHIP  OF  

WOODCOCK.  TOWNSHIP  OF 

ALeEMARLE  COUNTY* _. 

ALEXANDRIA.  CITY  OF  „^ 

ARLINGTON  COUNTY*  

ARLINGTON  COUNTY*  

ARUNGTON  COUNTY*  

ARLINGTON  COUNTY*  

AUGUSTA  COUNTY* 

CHESAPEAKE.  CITY  OF 

CHESAPEAKE.  CITY  OF 

CHESAPEAKE.  CITY  OF 

CHESAPEAKE.  CITY  OF 

CHESAPEAKE.  CITY  OF  .... 
CHESAPEAKE,  CITY  OF  .... 
CHESAPEAKE,  CITY  OF  .... 
CHESTERFIELD  COUNTY* 
CHESTERFIELD  COUNTY* 
CLARKSVILLE.  TOWN  OF  . 
EMPORIA.  CITY  OF  _.. 


Map  panel 


42029C0308D 

42029C0356D 

4209500001 B 

42148300056 

42003C0494E 

42003C0513E 

4222958 

4201880004A 

4202600005D 

421251 OOOSA 

4212510005A 

421 2430001 A 

421 2430001 A 

4207720001 C 

42021 70001 B 

4202310010C 

4220860005A 

42029C04530 

42070100026 

42091 C0388E 

42045C0068D 

42045C0071D 

42003C0192E 

42003C0192E 

42045C0032D 

422337001 OA 

42191400096 

42075701 19F 

42075701 83F 

42138200056 

42003C0353E 

4202000002A 

42045C0002D 

42045C0046D 

42035200018 

420369A 

4203700020C 

4210430003A 

4203710020C 

420371 0020C 

4218760005A 

42103100028 

4215580005A 

4206590005D 

42245200158 

42045C0025D 

42091 C0332E 

42045C0033D 

42115600106 

42223300056 

42029C0192D 

42059500016 

42059500018 

4222820005A 

42157800046 

51000603756 

5155190005D 

51552000218 

51552000216 

51552000046 

51552000108 

51001301758 

5100348 

5100346 

5100346 

5100348 

5100348 

5100346 

5100346 

51003500348 

51003500576 

51020900016 

51004700028 


Detemtination 
dale 


4/3/97 
3/27/97 

3/4/97 
2/2S/97 
6/25/97 
6/25/97 
6/30/97 

4/7/97 

2/4/97 
S/1S/97 
4/15/97 
S/12/97 
6/16/97 
3/27/97 
4/23/97 

6/6/97 
4/24/97 
4/11/97 
4/16/97 
6/27/97 

5/7/97 

5/7/97 

5/5/97 
4/15/97 

4/9/97 
6/12/97 
2/12/97 

5/5/97 

6/4/97 
1/10/97 
3/12/97 

4/9/97 

3/4/97 
1/29/97 
4/11/97 
5/29/97 
6/24/97 
6/13/97 
2/27/97 
1/21/97 
4/21/97 
6/26/97 

4/1/97 

1/8/97 
2/28/97 

S/5/97 
6/19/97 
3/13/97 
4/15/97 
3/31/97 
A/23/97 
3/14/97 
3/14/97 

4/3/97 
4/11/97 

1/2/97 
2/21/97 
6/25/97 

4/7/97 
5/15/97 
5/1 5«7 
4/24/97 
2/20/97 
4/29/97 
6AJ0/97 

6/5/97 
3/14/97 
3/20/97 
1/30«7 
6/26/97 
6/26/97 
4/29/97 
3/24/97 


Case  No. 


R3-218-70-R 

97-03-009P 

96-O3-302A 

96-O3-049P 

97-03-634A 

97-03-634A 

97-O3-083P 

97-03-536A 

96-03-053P 

97-03-606A 

97-O3-610A 

97-03-027P 

97-03-089P 

97-03-222A 

97-03-688A 

96-03-037P 

97-03-442A 

97-03-454A 

96-03-484P 

97-03^4»9P 

96-03-027P 

96-03-027P 

97-03-450A 

97-03-504A 

97-03-278A 

97-03-656A 

96-03-740A 

R3-218-70-fl 

97-03-538A 

97-O3-092A 

9&-03-137P 

97-O3-490A 

97-03-1 48A 

97-03-1 04A 

96-03-1 17P 

96-03-081 P 

97-C3-306A 

R3-218-70-R 

97-03-072A 

97-03-21 OA 

97-03-S96A 

97-03-642C 

97-03-264A 

96-03-796A 

97-03-224A 

97-03-620A 

97-03-492A 

97-0&-424A 

97-03-574A 

97-03-332A 

97-O3-025P 

97-03-280A 

97-03-280A 

96-03-1 07P 

96-03-1 17P 

96-03-678A 

97-03-330A 

97-03-668A 

97-03-496A 

95-03-1 33P 

9&-03-133P 

97-03-578A 

97-03-31 OA 

97-03-286A 

97-03-726A 

97-03-284A 

97-03-1 12A 

97-03-474A 

96-03-680A 

97-03-764A 

97-03-764A 

97-03-61 8A 

97-03-246A 


Type 


02 

06 

02 

06 

02 

02 

06 

02 

06 

02 

02 

06 

06 

02 

02 

06 

02 

02 

06 

06 

06 

06 

02 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

01 

06 

06 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

06 

02 

02 

06 

06 

02 

02 

02 

02 

05 

05 

02 

02 

02 

01 

02 

01 

02 

01 

02 

02 

01 

02 


■,J^X 


t>«: 
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Region 


Stale 


Community 


03  VA  FAIRFAX  COUNTY  *  .. 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03.. VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  „  VA  FAIRFAX  COUNTY*  „. 

03  VA  FAIRFAX  COUNTY*  .„ 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA      •<  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  .„ 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  ........  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ._ 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAIRFAX  COUNTY*  ... 

03  VA  FAUQUIER  COUNTY* 

03  VA  FAUQUIER  COUNTY* 

03  VA  FRANKLIN  COUNTY*  

03  VA  FRANKLIN  COUNTY*  „. 

03  VA  FREDERICK  COUNTY*  . 

03  VA  FRONT  ROYAL,  TOWN  OF 

03  VA  HENRICO  COUNTY* 

03  VA  HENRICO  COUNTY* 

03  VA  HENRICO  COUNTY* 

03  VA  ISLE  OF  WIGHT  COUNTY* 

03  VA  JAMES  CITY  COUNTY*  . 

03  VA  LEESBURG.  TOWN  OF 

03  VA  LOUDOUN  COUNTY*  

03  VA  LOUDOUN  COUNTY*  

03  VA  LOUDOUN  COUNTY*  

03  VA  NORFOLK.  CITY  OF 

03  VA  NORTHAMPTON  COUNTY* 

03  VA  POQUOSON.  CITY  OF 

03  VA  PRINCE  WILLIAM  COUNTY* 

03  VA  PRINCE  WILLIAM  COUNTY* 


Map  panel 


51552500790 

51552501000 

51552501000 

51552501000 

51552501000 

51552501000 

51552501000 

51552501000 

51562500830 

51552501170 

51562500750 

51552500750 

51552500830 

51552501000 

51552501000 

51552501500 

51552501 17D 

51552501250 

51552501500 

51552501500 

51552S0150O 

51562501500 

51552501500 

51552501500 

51552500750 

51552501000 

51552500250 

51552500750 

51552500250 

51552500250 

51552500250 

51552500500 

51552500500 

51552500500 

51562500500 

51552500500 

51552500500 

51552500500 

51552500500 

51552500750 

51552500750 

51552500750 

51552501250 

51552500500 

51552500750 

51552500750 

51552500750 

51552500750 

51552500750 

51552500500 

51552500500 

51552500500 

51552500750 

5100550125A 

51 005501 50A 

5100610250A 

51 0061 021 OA 

5100630110B 

5101670002B 

5100770025B 

5100770050B 

5100770050B 

5103030055B 

5102010035B 

5100910001B 

5100900110C 

5100900110C 

5100900110C 

51 01 040001 E 

5101050015C 

51018300060 

51153C0O88O 

51153C0150O 


Region 


Oelemiination 


6/26/97 
3/17/97 

3/5/97 
2/191/97 
5/21/97 
1/28/97 
1/21/97 
3/12/97 

4/1/97 
2/19/97 
6/20/97 
6/19/97 

4/1/97 

4/7/97 

4/2/97 
6/25«7 
2/19/97 
6/25/97 
y  122197 
1/28/97 
3/12/97 
3/12/97 

m/9iT 

Af7/97 
5/21/97 
6/20/97 
1/28/97 
4/25/97 

1/2/97 
4/29/97 

6«/97 
1/22/97 

3/4/97 
3/24/97 
3/24/97 
2/21/97 
3/10/97 

6/3/97 
3/12/97 
3/17/97 
4/25/97 
4/23/97 
3/12/97 
3/20^7 
3/10/97 
2/26/97 
2/26/97 
2/11/97 
1/31/97 
4/11/97 
4/23/97 

4/9/97 
4/15/97 
1/21/97 
5/14/97 

3/3/97 
3/20/97 
4/24/97 

4/7/97 

3/6/97 
2/10/97 
3/11/97 
5/14/97 
5/21/97 
6/24/97 

5/5/97 
5/15/97 

6/4/97 
6/20/97 
6/20/97 
4/11/97 
4/18/97 
5/27/97 


Case  No. 


97-03-488A 
97-03-372A 
97-03-360A 
97-03-294A 
97-03-256A 
97-03-250A 
97-03-248A 
97-C3-376A 
97-03-524A 
97-03-31 6A 
97-03-798A 
97-03-776A 
97-03-528A 
97-03-402A 
97-03-^62A 
97-03-564A 
97-03-290A 
97-03-«52A 
97-03-242A 
97-03-252A 
97-03-320A 
97-03-368A 
97-03-526A 
97-03-562A 
97-03-692A 
97-03-646A 
97-0^-1 98A 
97-03-626A 
97-03-1 78A 
97-03-654A 
97-03-730A 
97-03-236A 
97-03-3 12A 
97-03-340A 
97-03-340A 
97-03-344A 
97-03-346A 
97-03--»08A 
97-0a-410A 
97-03-420A 
97-03-61 8A 
97-03-608A 
97-03-362A 
97-03-484A 
97-03-422A 
97-03-304A 
97-03-304A 
97-03-272A 
97-03-234A 
97-03-566A 
97-03-560A 
97-03-558A 
97-03-534A 
9&-03-592A 
97-03-662A 
97-03-288A 
97-03-354A 
97-03-506A 
97-0»-452A 
97-O3-302A 
97-03-260A 
97-03-434A 
97-03-200A 
97-O3-^30A 
96-03-121P 
97-03-358A 
97-03-532A 
97-03-71 OA 
97-03-768A 
97-03-698A 
97-03-51 6A 
97-03-406A 
97-03-706A 


Type 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 


03 

03 

03 

03 

03 

08 

03 

09 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


PRINCE  WILLIAM  COUNTY 

PULASKI  COUNTY*  „.. 

ROCKBRIDGE  COUNTY*  .. 

SUFFOLK.  CITY  OF  

VIRGINIA  BEACH.  CITY  OF 
VIRGINIA  BEACH.  CITY  OF 
VIRGINIA  BEACH.  CITY  OF 
VIRGINIA  BEACH.  CITY  OF 

WARR£N  COUNTY*  

WARREN  COUNTY*  ...;...... 

WINCHESTER.  CITY  OF  .... 

CHARLESTON.  CITY  OF  ... 
HUNTINGTON.  CITY  OF  „.. 

MCMECHEN.  CITY  OF 

PRESTON  COUNTY* 

PUTNAM  COUNTY*  .„ 

SAND  FORK.  TOWN  OF  .... 

WAYNE  COUNTY*  .._ , 

WAYNE  COUNTY*  

WHEELING.  CITY  OF 
WOOD  COUNTY* 

CHICKASAW.  CITY  OF  

DAUPHIN  ISLAND,  TOWN  OF 

FORT  PAYNE.  CITY  OF  

HUNTSVILLE.  CITY  OF 

JACKSON  COUNTY*  

JACKSONVILLE,  CITY  OF  

JEFFERSON  COUNTY* . 

JEFFERSON  COUNTY* 

MADISON,  CITY  OF  . 

MARSHALL  COUNTY* .,..„ 

MONTGOMERY,  CITY  OF 

MONTGOMERY.  CITY  OF  :... 

MONTGOMERY.  CITY  OF  

MONTGOMERY,  CITY  OF  

MONTGOMERY.  CITY  OF  

MONTGOMERY,  CITY  OF  

MONTGOMERY,  CITY  OF  

MONTGOMERY.  CITY  OF  

MONTGOMERY.  CITY  OF  

MONTGOMERY,  CITY  OF  

MONTGOMERY.  CITY  OF  

MONTGOMERY,  CITY  OF  

(WFORD.  CITY  OF 

PHENIX  CITY,  CITY  OF  . 

SHELBY  COUNTY*  I..... 

TALLAPOOSA  COUNTY*  

TUSCALOOSA,  CITY  OF 

TUSCALOOSA.  CITY  OF  

WALKER  COUNTY*  

WALKER  COUNTY*  

ALACHUA  COUNTY*  

ALACHUA  COUNTY*  

ALACHUA  COUNTY*  

ALACHUA  COUNTY*  

ALACHUA  COUNTY*  

ALACHUA  COUNTY*  

ALACHUA  COUNTY*  

ALTAMONTE  SPRINGS.  CITY  OF 
APOPKA,  CITY  OF 
APOPKA,  CITY  OF 
APOPKA.  CITY  OF 

BAY  COUNTY*  

BAY  COUNTY*  

BOYNTON  BEACH.  CITY  OF 

BRADFORD  COUNTY*  

BREVARD  COUNTY* 

BREVARD  COUNTY* 
BREVARD  COUNTY* 
BREVARD  COUNTY* 
BREVARD  COUNTY* 
BREVARD  COUNTY* 
BREVARD  COUNTY* 


ruiaifa. 


Map  panel 


51153C0191D 

5101250175A 

510205012SA 

5101560023B 

5155310005E 

5155310013E 

5155310022E 

5155310024E 

510166007SA 

5101660110A 

5101730005B 

54O073O0O4C 

5400180005C 

5401100001C 

5401609999A 

5401640095A 

54021 C0087B 

5402000092B 

54020001028 

54015200150 

54021 30076A 

015003  A 

0104180008H 

0100670003A 

0101530020C 

0101100300B 

01002200028 

01021704928 

01021706278 

0103080002A 

01027501758 

01101C0070F 

01101C0070F 

01101C0070F 

01101C0070F 

01101C0065F 

01101C0060F 

01101C0060F 

01101C0060F 

01101C0060F 

01101C0055F 

01101C0070F 

01101C0060F 

010O23O0O4C 

01018400108 

01019101508 

01032602258 

01020300458 

01020300458 

01030100558 

01030102208 

1 20001 02S9A 

1 20001 0275A 

1200010280A 

1 20001 0425A 

1200010259A 

12000101908 

1200010259A 

12117C0120E 

1201800005C 

1201800005C 

1201800005G 

12000403510 

1200040345E 

1201960005C 

12007C0240O 

12009C0441E 

12009C0615E 

12009C0435E 

12009C0440E 

12009C0441E 

12009C0441E 

12009C0441E 


Determination 
date 


6/12/97 
508/97 
3/27/97 
3/14/97 
2/14/97 
2/14/97 
^  3/14/97 
3/27/97 
3/18/97 
3^7/97 

1/9/97 
5/14/97 
2/1 3«7 
1/28/97 

6/9/97 
1/10/97 
S/14/97 

5/9/97 
2/27/97 
6/20/97 
4/1  (V97 
3/24/97 

1/8/97 
6/13/97 
4/3097 

3«/97 

5/a«7 
2/26/97 
2/21/97 
4/25/97 

3/4/97 
4/10/97 
4/10/97 

3/4/97 
4/10/97 
4/10/97 
2/27/97 
6/18/97 
6/12/97 

5/2/97 

5/5/97 
6/23/97 
6/23/97 
2/21/97 
2/28/97 

4/7/97 

6/5/97 
6/14/97 

3/6/97 
5/16/97 

mo/97 

4/1  (V97 

6/5/97 
3/12/97 

4/7/97 

2/8/97 
1/28/97 
3/12/97 
4/28/97 
4/10/07 

6/5/97 
6/20/97 
2/27/97 

5/1/97 
3/1497 

6/8/97 
2/21/97 
2/27/97 
S/1697 
1/3097 
2/11/97 

5/7/97 
6/18/97 


Case  No. 


97-03-678A 

97-03-336A 

97-03-1 64A 

97-03-404A 

97-03-1 80A 

07-03-1 80A 

97-03-384A 

97-03-460A 

97-03-292A 

97-03-1 16A 

97-03-1 20A 

97-03-1 18A 

97-03-220A 

9ft-03-828A 

97-03-298A 

97-03-090A 

97-03-396A 

R3-218-70-N 

97-03-308A 

96-03-083P 

97-03-1 84A 

964-236 

96-04-373P 

97-04-662A 

R4-923-131A 

971-154 

96-04-331P 

9&-04-193P 

R4-972-021 

R4-964-163 

R4-971-266 

R4-972-103 

B4-972-178 

R4-972-036 

R4-904-055A 

R4-072-179 

97-04-324A 

97-04-1 476A 

97-04-1 398A 

97-04-1 072A 

97-04-1 322A 

R4-973-100 

R4-973-0e5 

972-027 

971-121 

R4-071-098 

R4-972-225 

96-04-223P 

R4-971-226 

R4-964-264 

R4-972-097 

R4-972-083 

96-04-395P 

96-04-1366A 

R4-972-011 

98-04-1 164A 

R4-971-203 

96-04-1366A 

R4-871-135 

R4-972-095 

R4-072-146 

R4-O73-106 

97-04-362A 

R4-971-146 

971-026 

R4-973-010 

97-04-570A 

97-04-51  OA 

R4-973-006 

97-04-384A    ^- 

97-04-1 12A 

97-04-1 252A 

97-04-1 530A 
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Region 


State 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
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04 
04 
04 
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04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
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04 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
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FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


ConfHnunity 


BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY*  

BREVARD  COUNTY*  

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY*  — 

BREVARD  COUNTY*  

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY*  — 

BREVARD  COUNTY* 

BREV>VRD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY*  — 
BREVARD  COUNTY*  — 

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY*  — 

BREVARD  COUNTY* 

BREVARD  COUNTY*  

BREVARD  COUNTY*  

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BREVARD  COUNTY* 

BROWARD  COUNTY*  ... 
BROWARD  COUNTY*  ... 
BROWARD  COUNTY*  ... 
BROWARD  COUNTY*  ... 
BROWARD  COUNTY*  ... 
BROWARD  COUNTY*  ... 
BROWARD  COUNTY*  ... 
CAPE  CORAL,  CITY  OF  . 
CAPE  CORAL.  CITY  OF  . 
CAPE  CORAL.  CITY  OF  , 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF  , 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL,  CITY  OF  .... 
CAPE  CORAL.  CITY  OF  ..„ 
CAPE  CORAL.  CITY  OF  .„. 
CAPE  CORAL.  CITY  OF  .... 
CAPE  CORAL.  CITY  OF  .... 
CAPE  CORAL.  CITY  OF  .... 
CASSELBERRY,  CITY  OF 
CHARLOTTE  COUNTY*  ... 
CHARLOTTE  COUNTY*  _, 

CITRUS  COUNTY*  

CITRUS  COUNTY*  

CITRUS  COUNTY* , 

CITRUS  COUNTY* 

CITRUS  COUNTY*  

CITRUS  COUNTY*  

CITRUS  COUNTY* 

CITRUS  COUNTY* 

CLAY  COUNTY* 

CLAY  COUNTY* 


Map  panel 


12009C0441E 

12009C0441E 

1200gC0441E 

12009C0443E 

12009C0443E 

12009C0443E 

12009C0435E 

12009C0607F 

12009C0430E 

12009C0620E 

12009C0463E 

12009C0365E 

12009C0115E 

12009C0260E 

12009C0275E 

12009C0275E 

12009C0275E 

12009C0365E 

12009C0430E 

12009C0365E 

12009C0435E 

12009C0365E 

12009C0365E 

12009C0365E 

12009C0430E 

12009C0435E 

12009C0435E 

12009C0365E 

12011C0190F 

12011C0190F 

12011C0285F 

12011C0190F 

12011C0115F 

12011C0117F 

12011C0195F 

12509500350 

1250950030C 

1250950030C 

12509500350 

12509500350 

1250950035C 

12509500300 

1250950035C 

1250950040C 

1250950040C 

1250950040C 

1250950035C 

12509500250 

1250950030C 

1250950005C 

1250950040C 

1250950020C 

1250950030C 

1250950030C 

1250950030C 

1250950030C 

1250950030C 

1250950030C 

12509500300 

1250950030C 

12117C0145E 

1200610035E 

1200610101E 

12006302156 

12006302608 

12006302606 

1200630270B 

1200630260B 

1200630205B 

12006302606 

12006302606 

12006401 550 

12006401550 


Determination 
date 

Case  No. 

1/8«7 

97-04-244A 

3/14/97 

97-04-402A 

3/20/97 

97-04-606A 

Af2A/97 

97-04-1 200A 

3/6/97 

97-04-1 36A 

3/17/97 

97-04-736A 

1/30/97 

R4-Q71-174 

3/26/97 

97-04-664A 

1/7/97 

964-070 

5/28/97 

97-04-1 304C 

6/20/97 

R4-973-116 

3/1 9«7 

97-04-91 8A 

4/7/97 

R4-972-115 

5/1 6«7 

R4-972-239 

1/2»97 

R4-971-204 

3/AJ97 

R4-971-240 

5/16/97 

R4-973-009 

1/13«7 

97-04-1 02A 

6/19/97 

R4-973-034 

3/1 4«7 

97-04-788A 

5/3«7 

97-04-564A 

3/1 9«7 

97-04-9 18A 

•4/1  a«7 

R4-972-018 

5/1/97 

R4-972-059 

3/1 9«7 

97-04-91 8A 

5/1 5«7 

97-04- 1050A 

2/19/97 

97-04-^34A 

1/28«7 

97-04-254A 

4/1 5«7 

97-04-866A 

5/^AJ97 

R4-97 1-245 

3««7 

97-04-784A 

1/16/97 

97-04-308A 

\  127 197 

971-197 

2J25/97 

971-234 

5/1 5«7 

97-04-1 008A 

3/26/97 

97-04-874A 

3/26«7 

97-04-872A 

3/26«7 

97-04-874A 

4/25«7 

97-04-1 284A 

4/25«7 

97-04-1 286A 

6/26/97 

97-04-1 504A 

4/11/97 

97-04-864A 

2/1 3«7 

97_04-644A 

6/25«7 

97-04-1 460A 

1/21/97 

97-04-498A 

1/21/97 

97-04-544A 

1/27/97 

97-04-620A 

6/25«7 

97-04-1 460A 

3/26/97 

97-04-800A 

4/a«7 

96-04-269P 

1/21/97 

97-04-500A 

6/27/97 

97-04-1 566A 

4/25«7 

97-04-1 068A 

4/21/97 

97-04-1 090A 

6/25/97 

97-04-1 238A 

5/27/97 

97-04-1 348A 

6/1 2«7 

97-04-1 542A 

1/21/97 

97-O4-340A 

2/1 3«7 

97-04-644A 

2720197 

97-O4-660A 

6/5/97 

R4-943-083A 

6/1 2«7 

97-04-494A 

4/21/97 

97-04-151 P 

2/1 2«7 

R4-971-158 

5/14/97 

R4-973-007 

5/1 3«7 

R4-972-259 

2/21/97 

R4-971-164 

4/1 0«7 

R4-972-121 

5/14/97 

R4-972-055 

3C4/97 

R4-972-135 

4/1 0«7 

R4-972-136 

3/6«7 

96-04-1 34A 

3/20/97 

97-04-672A 

Type 


Region 


01 

01 

01 

01 

01 

01 

02 

01 

02 

01 

02 

01 

02 

02 

02 

02 

02 

01 

02 

01 
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01 

01 

01 

01 

01 

01 

01 

01 

01 

01 
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01 

01 

01 
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02 

01 

01 

01 

02 

01 

01 

01 

02 

01 

05 
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02 

02 

02 

02 

02 

02 

01 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 
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04 

04 

04 
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04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04- 

04 

04 

04 

04 

04 


State 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Communily 


CLAY  COUNTY* 

CLAY  COUNTY* 

CLAY  COUNTY* 

CLAY  COUNTY* 

CLAY  COUNTY* 

CLAY  COUNTY* „ 

CLEARWATER.  CfTY  OF 

CLEARWATER.  CITY  OF  

COCONUT  CREEK,  CITY  OF 
COCONUT  CREEK.  CITY  OF 
COCONUT  CREEK.  CITY  OF 
COCONUT  creek:  city  OF 
COCONUT  CREEK.  CITY  OF 
COCONUT  CREEK.  CITY  OF 

COLLIER  COUNTY* 

COLLIER  COUNTY*  „ 

COLLIER  COUNTY* 

COLLIER  COUNTY* 

COLUER  COUNTY* 

OOLUER  COUNTY* 

COLLIER  COUNTY* 

COLLIER  COUNTY* 

COLLIER  COUNTY* 

COLLIER  COUNTY* 

COLUMeiA  COUNTY*  

CORAL  SPRINGS.  CITY  OF  . 
CORAL  SPRINGS.  CITY  OF  . 
CORAL  SPRINGS,  CITY  OF  . 
CORAL  SPRINGS.  CITY  OF  . 
CORAL  SPRINGS.  CITY  OF  . 
CORAL  SPRINGS.  CITY  OF  . 

DAOE  COUNTY*  

DAOE  COUNTY*  

OADE  COUNTY*  

OADE  COUNTY*  

OADE  COUNTY* 
OADE  COUNTY* 
DADE  COUNTY* 
DADE  COUNTY* 
DADE  COUNTY* 
DADE  COUNTY* 
OADE  COUNTY* 
OADE  COUNTY* 
OADE  COUNTY* 
DADE  COUNTY* 
OADE  COUNTY* 
OADE  COUNTY* 
DADE  COUNTY* 
OADE  COUNTY* 
OADE  COUNTY* 
DADE  COUNTY* 
DAOE  COUNTY* 
OADE  COUNTY* 
DADE  COUNTY* 
DADE  COUNTY* 

OADE  COUNTY*  

DADE  COUNTY*  

OADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DANIA.  aTY  OF  

OAYTONA  eEACH.  CITY  OF 

OESTIN.  CITY  OF 

OUNEDIN.  CITY  OF 

FLAGLER  COUNTY*  „ 

FORT  WALTON  BEACH.  CITY  OF 

GLADES  COUNTY* 

GLADES  COUNTY* 

GLAOES  COUNTY* 

GLADES  COUNTY* 

GULF  COUNTY* 

HERNANDO  COUNTY* 

HEra^ANOO  COUNTY* 


Map  panel 


12006401550 

12006401550 

12006401350 

12006400650 

12006400650 

12006401550 

12509600100 

12509600100 

12011C0115F 

12011C0115F 

12011C0115F 

12011C0115F 

12011C0115F 

12011C0115F 

1200670605E 

12006706500 

1200670605E 

1200670605E 

1200670605E 

1200670582F 

1200670582F 

1200670582F 

12006701950 

1200670605E 

12007001756 

12011C0105F 

12011C0115F 

12011C0115F 

12011C0095F 

12011C0095F 

12011C0115F 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0075J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0081J 

12025C0075J 

12025C0075J 

12025C0075J 

12025C0075J 

12025C0080J 

12025C0080J 

12025C0255J 

12025C0165J 

12025C025SJ 

12025C02S5J 

12025C02S5J 

12025C02S5J 

12025C0255J 

12011C0306F 

12509900100 

1251580001F 

12510300050 

12008500406 

12017400056 

12009500506 

12009500506 

12009500506 

12009503056 

12009801750 

12011003006 

12011001506 


Oelennination 


2/19/97 

3^6/97 

2/27/97 

5/1/97 

6/16/97 

2/20/97 

3/4/97 

4/28/97 

3/12/97 

5/7/97 

5/7/97 

5/27/97 

2/21/97 

6/2S/97 

6/12/97 

2/7/97 

1/24/97 

2/20/97 

1/9/97 

3/6/97 

2lbl97 

1/21/97 

6/12/97 

1/21/97 

4/30/97 

3/18/97 

1/21/97 

2/28/97 

3/18/97 

3/18/97 

2/21/97 

4/30/97 

5/5/97 

6«/97 

bnOIVT 

6/26/97 

1/21/97 

2/18/97 

6/4/97 

2/20/97 

2/18/97 

3/4/97 

4/30/97 

4/3/97 

1/8/97 

1/21/97 

6/1  (V97 

6/30/97 

1/28/97 

2/21/97 

2/20/97 

3/12/97 

1/3«7 

1/28/97 

1/24/97 

6/25/97 

6/25/97 

1/2/97 

4/4/97 

4/15/97 

2/24/97 

2/7/97 

S/28/97 

3/12/97 

2/20/97 

2/12/97 

6/5/97 

6/5/97 

6/5/97 

3/6/97 

4/30/97 

3/4/97 

4/10/97 


Case  No. 


97-04-460A 

96-04-144A 

97-04-534A 

97-04-876A 

97-04-1 084A 

97-04-01 IP 

971-024 

R4-972-165 

97-04-680A 

97-04-932A 

97-04-1 022A 

97-04-1 254A 

971-272 

97-04-1 430A 

97-04-1 468A 

97-04-1 60A 

97-04-622A 

97-04-502A 

97-04~450A 

97-O4-820A 

97-04-618A 

97-04-456A 

97-04-1 31 OA 

97-04-454A 

R4-964-399A 

97-04-794A 

97-04-568A 

971-286 

96-04-1612A 

96-04-1612A 

971-282 

97-04-1 274A 

97-04-1 288A 

97-04-1 422A 

97-04-1 428A 

97-04-1 498A 

97-04-41 4A 

97-O4-580A 

97-04-952A 

97-04-600A 

97-04-668A 

97-04-686A 

97-04-722A 

97-04-838A 

97-04-072A 

97-04-416A 

R4-973-052 

97-04-1 440A 

97-04-306A 

97-04-598A 

97-04-61 2A 

97-04-844A 

97-04-346A 

R4-971-063 

9-'-O4-540A 

97-04-1 41 OA 

97-04-1 558A 

97-04-200A 

97-04-786A 

97-04-934C 

97-04-654A 

97-04-532A 

R4-973-031 

971-142 

97-04-566A 

972-042 

R4-973-065 

R4-973-066 

R4-973-067 

963-077 

R4-972-143 

R4-971-255 

R4-054-024 
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RegMi 

Stale 

Community 

Mappanet 

Determination 
date 

Case  No. 

Type 

04 

FL 
FL 

HERNANDO  CCXJNTY*       

120110re>60B 
1201100280B 

5/1 4«7 

R4-972-122 
R4-972-028 

02 

04  

HERNANDO  COUNTY* , 

02 

04  

FL 

HIALEAH,  CITY  OF 

12025C0075J 

3/27/97 

97-04-696A 

01 

04  

FL 

H1ALEAH,  CITY  OF ,. 

12025C0075J 

1/28«7 

97-04-558A 

01 

04 

FL 

HIALEAH.  CITY  OF 

1202SC0075J 

bizim 

97-04-1 298A 

01 

04  

FL 

HIALEAH.  CITY  OF 

12025C0075J 

5/27197 

97-04-1 386A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

5/1 5«7 

97-04-1 024A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

1/31/97 

97-04-236A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

W31/97 

97-04-1 32A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

5/21/97 

97-04-1 270A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* - 

1201120387E 

5/21/97 

97-04-1 268A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202050 

•    3120/97 

97-04-91 6A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

5/21/97 

97-04-1 266A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

3/1 2«7 

97-04-294A 

01 

04 

FL 
FL 

HILLSBOROUGH  COUNTY* „ 

1201120385E 
1201120290C 

5/14«7 
2J\2J97 

R4-972-191 
R4-971-122 

02 

04  

HILLSBOROUGH  COUNTY* 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202650 

1/28«7 

R4-«71-112 

02 

04  

FL 

HILLSBOROUGH  COUNTY* . 

1201120210E 

5/1 5«7 

97-04-1 220A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202050 

■4/7/97 

R4-972-110 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120387E 

2/13/97 

97-04-446A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202050 

2I2&/97 

R4-971-265 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120415C 

2l2Qm 

96-04-072A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202050 

3I&97 

97-04-804A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202050 

5/1 3«7 

R4-972-035 

02 

04  

FL 

HILLSBOROUGH  COUNTY* „ 

1201120415C 

3/20/97 

96-04-1 38A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* .. 

12011202050 

3/1 0«7 

97-04-728A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011200650 

3/4/97 

R4-971-261 

02 

04  

FL 

HILLSBOROUGH  COUNTY*  ..._ 

1201120506C 

1/10/97 

R4-971-113 

02 

04  

FL 

HILLSBOROUGH  COUNTY*  .._.       

1201120494C 

3/26«7 

97-04-91 2A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* : 

1201120494C 

6/25«7 

97-04-1 51 OA 

01 

04 

FL 
FL 

HILLSBOROUGH  COUNTY* _.     . 

1201120415C 
1201120415C 

5/23«7 
6/23«7 

R4-973-110 
R4-972-124 

02 

04  

HILLSBOROUGH  COUNTY* 

oe 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120395E 

4/1 8«7 

97-04-704A 

01 

04 

FL 
FL 

HILLSBOROUGH  COUNTY  * 

1201120415C 
1201120387E 

2/1 0«7 
2/28/97 

97-04-556A 
97-04-674A 

01 

04  

HILLSBOROUGH  COUNTY* ; 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120395E 

3C4«7 

R4-971-182 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120395E 

6/1 9«7 

97-04-1 598A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011203890 

2/12/97 

964-347 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011203890 

2/21/97 

964-346 

01 

04  

FL 
FL 
FL 
FL 

HILLSBOROUGH  COUNTY* 

12011203fl7E 
1201120387E 
1201120387E 
1201120415C 

5/5«7 

4/9«7 

3/1 4«7 

2/10^7 

97-04-942A 
97-04-81 8A 
97-04-726A 
97-04-560A 

01 

04 

HILLSBOROUGH  COUNTY  * 

01 

04 

HILLSBOROUGH  COUNTY* 

01 

04  

HILLSBOROUGH  COUNTY* 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120090E 

5/28/97 

97-04-924A 

01 

04  

FL 
FL 

HILLSBOROUGH  COUNTY* 

12011201 80F 
1201120180F 

5/14/97 
3/24/97 

R4-972-??? 
R4-972-101 

02 

04  

HILLSBOROUGH  COUNTY* 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120180F 

5/28/97 

R4-901-040A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120180F 

4/23«7 

97-04-754A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120167C 

4/9«7 

97-O4-880A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011 201 67C 

2/1 9«7 

97-04-1 04A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* „ 

1201120180F 

5/14/97 

R4-972-223 

02 

04  

FL 

HILLSBOROUGH  COUNTY* „ „.. 

1201120090E 

4/7/97 

97-04-974A 

01 

04  

FL 
FL 

HILLSBOROUGH  COUNTY*  .„     .    ... 

1201120090E 
12011200906 

2/13/97 
1/14/97 

97-04-006A 
97-04-260A 

01 

04  

HILLSBOROUGH  COUNTY* „. 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120090E 

3/1 2«7 

963-239 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011200650 

6/23«7 

R4-«73-140 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011200450 

4/4/97 

97-04-760A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011200650 

3/4/97 

R4-972-031 

02 

04  

FL 

HILLSBOROUGH  COUMTY* 

12011200650 

6/23«7 

R4-973-139 

02 

04  

FL 

HILLSBOROUGH  COUNTY*  .«„ 

12011202050 

3/1 4«7 

97-04-554A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120160C 

2/1 8«7 

97-04-574A 

01 

04  

FL 
FL 

HILLSBOROUGH  COUNTY* _    

12011201900 
12011202050 

1/10«7 
2/1 8«7 

97-04-^  12A 
97-04-354A 

01 

04  

HILLSBOROUGH  COUNTY* ;. 

01 

04  

FL 

HILLSBOROUGH  COUNTY*  ..._ 

12011202050 

8««7 

97-04-1 388A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011202040 

3/1 4«7 

R4-972-013 

02 

04  

FL 

HILLSBOROUGH  COUNTY* .       

12011201950 

1/30^7 

97-04-232A 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011200650 

6/23/97 

R4-973-141 

02 

04  

FL 

HILLSBOROUGH  COUNTY* ...„ 

12011201900 

3/25/97 

97-04-862A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120185F 

1/24/97 

964-023 

02 

04  

FL 

HILLSBOROUGH  COUNTY* „ 

12011201900 

2/11/97 

97-04-578A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

12011201900 

6/25«7 

97-04-1 544A 

01 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120185F 

6/20/97 

R4-973-061 

02 

04  

FL 

HILLSBOROUGH  COUNTY* 

1201120185F 

2/2RI97 

R4-972-023 

02 
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Region 


State 


04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  . 

FL 

04  

FL 

04  

FL 

04  

FL 

04  ........ 

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04 

FL 

04  

FL 

04 

FL 

04 

FL 

04 

FL 

04  

FL 

04  

FL 

04  

FL 

04 

FL 

04  

FL 

04  ........ 

FL 

04 

FL 

04  ..:..... 

FL 

04  

FL 

04 

FL 

04 

FL 

04  

FL 

04  

FL 

04^ 

FL 

04 

FL 

04  

FL 

04  

FL 

04  .. 

FL 

04  »•„•« 

FL 

04 

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  . 

FL 

04      „„ 

FL 

04 

FL 

04. 

FL 

04 

FL 

04 

FL 

04  

FL 

04  

FL 

04  _ 

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  .. 

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

04  

FL 

Community 


HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY* 
HILLSBORCHJGH  COUNTY* 

HOLLYWOOD.  CITY  OF 

INDIAN  RIVER  COUNTY*  .... 

INVERNESS,  CITY  OF  

INVERNESS,  CITY  OF  

JACKSONVILLE,  CITY  OF  ... 
JACKSONVILLE.  CITY  OF  ._ 
JACKSONVILLE,  CITY  OF  ... 
JACKSONVILLE.  CITY  OF  ... 
JACKSONVILLE,  CITY  OF  ... 
JACKSONVILLE,  CITY  OF  „. 
JACKSONVILLE,  CITY  OF  _ 
JACKSONVILLE,  CITY  OF  ... 
JACKSONVILLE,  CITY  OF  ... 
JACKSONVILLE.  CITY  OF  ... 

KISSIMMEE,  CfTY  OF  „, 

KISSIMMEE,  CITY  OF  

KISSIMMEE,  CITY  OF  

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  .. 

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY* 

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  . 

LAKE  COUNTY*  

LAKE  COUNTY*  . 

LAKE  COUNTY*  I 

LAKE  COUNTY*  

LAKE  COUNTY* 

LAKE  WALES,  CITY  OF  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  , 

LEE  COUNTY*  , 

LEE  COUNTY*  

LEE  COUNTY*  „. 

LEE  COUNTY*  

LEESBURG,  CITY  OF  

LEVY  COUNTY*  „..„. 

LONGWOOD,  CITY  OF  

LONGWOOO,  CITY  OF  

MADISON  COUNTY*  

MANATEE  COUNTY*  

MANATEE  COUNTY*  

MANATEE  COUNTY*  

MANATEE  COUNTY* 

MANATEE  COUNTY* 

MANATEE  COUNTY* 

MANATEE  COUNTY* 

MARGATE,  CITY  OF  

MARGATE,  CITY  OF  

MARION  COUNTY*  , 

MARION  COUNTY* , 

MARION  COUNTY* _, 

MARION  COUNTY* 

MARTIN  COUNTY*  

MARTIN  COUNTY*  i.. 

MELBOURNE,  CITY  OF 

MELBOURNE,  CITY  OF  

MIAMI  SHORES,  VILLAGE  OF 
MiRAMAR.  CITY  OF  


Map  panel 


1201120185F 

1201120185F 

1201120185F 

1201120185F 

1201120185F 

1201120185F 

12011202050 

12011C0308F 

12061C0070E 

1203480001 B 

12034800018 

1200770253F 

1200770204E 

1 20077021 7E 

120077021 8E 

1200770218E 

1200770219E 

1200770228E 

1200770234E 

1200770243E 

1 2007701 50E 

1201900005B 

1201900005B 

1201900005B 

1204210225B 

1204210425B 

1204210375B 

12042103756 

1 20421 0300B 

12042102258 

1204210225B 

1204210225B 

120421 01 25B 

1204210125B 

1204210125B 

1204210125B 

1204210100B 

120421 01 OOB 

1204210100B 

120421 0200B 

1203900001A 

1251240510C 

1251 24051 OC 

1251240510C 

1251240250B 

1251240250B 

1251240250B 

1251240225C 

1251240250B 

1201360002B 

12014506250 

12117C0140E 

12117C0130E 

12014903406 

1201530344C 

1201530360C 

1201530344C 

1201530344C 

1201530327C 

1201530327C 

1201530309C 

12011C0115F 

12011C0115F 

1201600355B 

1201600650B 

12016007156 

12016007156 

1201610145C 

1201610160E 

12009C0441E 

12009C0441E 

12025C0093J 

12011C0296F 


Detemiination 
date 


■    3/18/97 
2/21/97 
1/6/97 
5/1 9«7 
3/4/97 
1/28«7 
-  3/4/97 
4/22/97 
S/2/97 
5/13/97 
4/»97 
2/11/97 
2/7/97 
2/5/07 
2120197 
2/18/97 
2KI97 
6/5/97 
4/22/97 
4/17/97 
3/18/97 
2/20/97 
1/31/97 
1/8/97 
1/21/97 
4/7/97 
4/7/97 
4/7/97 
■5/1/97 
6/19/97 
2/12/97 
201/97 
5/28/97 
4/25/97 
5/5/97 
1/16/97 
6/20/97 
1/28/97 
1/16/97 
1/6/97 
6/20/97 
4/10/97 
1/28/97 
4/22/97 
6/20/97 
2/28/97 
1/28/97 
3/14/97 
3/10/97 
4/9/97 
6/9/97 
1/30/97 
5/7/97 
2/21/97 
5/1 6«7 
4/30/97 
3/24/97 
3/26«7 
2I2M97 
2/28/97 
1/22/97 
3/10/97 
2/19/97 
4/25/97 
3/18/97 
1/24/97 
5/13/97 
2/25/97 
2/13/97 
6/26/97 
4/11/97 
2/12/07 
1/1 0«7 


Case  No. 


R4-e71-249 

B4-«71-214 

R4-971-083 

97-04-1 064A 

964-389 

964-335 

97-04-378A 

R4-fl72-078 

97-04-1 206A 

R4-972-065 

R4-972-066 

96-04-301 P 

97-O4-022A 

97-04-496A 

97-04-1 88A 

97-04-392A 

97-04-496A 

R4-972-197 

R4-972-145 

97-O4-e30A 

96-04-365P 

97-04-602A 

96-04-1 578A 

97-04-090A 

97-04-1 30A 

R4-972-04S 

R4-972-046 

R4-972-045 

R4-972-139 

R4-973-018 

R4-971-177 

R4-971-076 

R4-973-036 

R4-972-009 

97-04-756A 

9&-04-850A 

R4-973-055 

R4-964-409 

96-04-850A 

964-272 

R4-973-122 

97-04-926A 

97-04-344A 

97-04-1 250A 

R4-973-127 

971-259 

971-258 

97-04-824A 

97-04-71 8A 

R4-971-134 

R4-973-016 

R4-971-085 

97-04-e96A 

971-050 

R4-«63-274 

97-04-806A 

971-287 

97-04-490A 

971-237 

971-236 

97-04-504A 

97-04-690A 

97-04-406A 

R4-972-020 

96-04-265A 

964-282 

R4-S72-244 

971-173 

97-04-592A 

97-04-1 324A 

97-04-792A 

97-04-676A 

97-04-440A 


Type 


02 

02 

02 

02 

02 

01 

Ot 

02 

01 

02 

02 

05 

01 

01 

01 

01 

01 

02 

02 

02 

05 

01 

Of 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

01 

01 

02 

01 

01 

01 

02 

02 

02 

01 

01 

02 

02 

02 

02 

02 

02 

01 

02 

Ot 

02 

02 

02 

01 

02 

02 

01 

02 

02 

02 

01 

01 

01 

02 

01 
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State 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
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FL' 
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FL 

FL 

FL 

Ft 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


MIRAMAR.  CITY  OF  . — 

MtRAMAR.  CITY  OF  

MIRAMAR,  CITY  OF  

MONTVERDE.  TOWN  OF  

NEPTUNE  BEACH.  CITY  OF 

NORTH  PORT.  CITY  OF 

OKALOOSA  COUNTY'  

OKALOOSA  COUNTY* 

OKALOOSA  COUNTf  

OKALOOSA  COUNTY* 
OKALOOSA  COUNTY*  .„. 
OKAkOOSA  COUNTY*  „.. 
OKALOOSA  COUNTY*  .._. 
OKALOOSA  COUNTY*  ™. 
OKEECHOBEE  COUNTY* 
OKEECHOBEE  COUNTY* 
OKEECHOBEE  COUNTY* 

OLDSMAR.  CITY  OF  „.. 

OLDSMAR,  CITY  OF  

OLDSMAR.  CITY  OF 

OLDSMAR,  CITY  OF 
OLDSMAR.  CITY  OF 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*. 
ORANGE  COUNTY*. 
ORANGE  COUNTY*  , 
ORANGE  COUNTY*  . 
ORANGE  COUNTY* . 
ORANGE  COUNTY*  , 
ORANGE  COUNTY*  , 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*. 
ORANGE  COUNTY* 
ORANGE  COUNTY* 
ORANGE  COUNTY  * 
ORANGE  COUNTY* 
ORANGE  COUNTY* 
ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* ..„.. 

ORANGE  COUNTY* 

ORLANDO.  CITY  OF  

ORLANDO.  CITY  OF 

ORLANDO.  CITY  OF  

ORLANDO.  CITY  OF  ..„ 

ORMOND  BEACH.  CITY  OF 
ORMOND  BEACH,  CITY  OF 
ORMOND  BEACH.  CITY  OF 
ORMOND  BEACH.  CITY  OF 

OSCEOLA  COUNTY* 

OSCEOLA  COUNTY* 

OSCEOLA  COUNTY* 
OSCEOLA  COUNTY* 
OSCEOLA  COUNTY* 
OSCEOLA  COUNTY* 
OSCEOLA  COUNTY* 
OSCEOLA  COUNTY* 
OSCEOLA  COUNTY* 

OSCEOLA  COUNTY* 

PALM  BEACH  COUNTY*  

PALM  BEACH  COUNTY*  

PANAMA  CITY  BEACH.  CITY  OF 

PASCO  COUNTY* 

PASCO  COUNTY* 


Map  panel 


12011C0295F 

12011C0315F 

12011C0315F 

1206140001A 

12007900010 

12027900058 

12017302100 

12017302050 

12017302050 

12017302050 

12017302050 

12017302050 

1201730195D 

12017302050 

1201770230B 

12017702308 

12017702308 

12025000038 

12025000038 

12025000048 

12025000048 

12025000038 

1201790375D 

12017902S0O 

12017902500 

12017902500 

12017902500 

12017903750 

12017903750 

12017903750 

12017903750 

12017904000 

12017903750 

12017902500 

1201 7901 75C 

12017903750 

12017902000 

12017902000 

12017902500 

12017902000 

12017902000 

12017902000 

1201790225C 

1201790225C 

12017902500 

12017902500 

12017902500 

12017902500 

12017902500 

1201790225C 

12018600100 

12018600050 

12018600100 

12018600100 

1251360003D 

12513600060 

1251360007D 

12513600070 

1201890045C 

1201890075C 

12018901408 

1201890075C 

1201890025C 

12018900408 

12018900408 

12018901308 

12018900358 

1201890045C 

120ig20150A 

12019202308 

1200130005C 

1202300425E 

1202300425E 


Delennination 


CaseNa 


4/7/97 

97-O4-990A 

01 

2C7/97 

97-04-656A 

01 

S/19/B7 

97-04-954A 

01 

3/13/97 

972-037 

02 

1/21/97 

96-04-1568A 

01 

4/8/97 

97-04-670A 

01 

1/28/97 

964-269 

01 

4/1 5«7 

97-04-992A 

01 

1/24/97 

97-04-«62A 

01 

5/28/97 

97-04-1 446A 

01 

5e8»7 

97-04-1 444A 

01 

5/27/97 

97-04-1 096A 

01 

3/17/97 

97-04-376A 

01 

2C1/97 

964-369 

01 

1/21/97 

97-04-316A 

01 

5/15/97 

97-04-^ta6A 

01 

6/S/97 

97-04-1 236A 

02 

3/1 2«7 

97-04-796A 

01 

4/22/97 

97-04-982A 

02 

3/4/97 

97-04-708A 

01 

3/12/97 

97-04-796A 

01 

2/27/97 

97-04-7 10A 

01 

3h2m 

97-04-706A 

01 

5/7/97 

97-04-836A 

01 

4/7/97 

97-04-944A 

01 

3/12/97 

971-228 

02 

4A/97 

R4-972-216 

02 

4/7/97 

96-04-142A 

01 

2/12/97 

964-^14 

01 

e/3a«7 

97-04-1 356A 

01 

4/7/97 

97-04-702A 

01 

3«4«7 

972-204 

02 

6/23«7 

R4-972-057 

02 

3/4/97 

97-04-732A 

02 

3/24/97 

97-04-624A 

01 

9aJ97 

97-04-1 412A 

01 

2/21/97 

964-411 

oe 

2/19l«7 

97-04-694A 

02 

2/25/97 

97-04-716A 

01 

4/30/97 

97-04-762A 

01 

6/20/97 

R4-973-017 

02 

6/19/97 

R4-973-062 

02 

5«V97 

97-04-1 512A 

01 

4/9/97 

R4-972-123 

02 

S/19«7 

96-04-1 448A 

01 

6/24«7 

97-04-1 51 4A 

01 

6/3Q«7 

97-04-1 570A 

01 

5/1 5«7 

97-04-526A 

01 

5/21/97 

97-04-426A 

01 

6/30/97 

97-04-678A 

01 

1/10«7 

97-04-242A 

01 

e/25«7 

96-O4-370C 

01 

1/31/97 

97-04-366A 

01 

5/5/97 

97-04-970A 

01 

5/19/97 

97-04-1 060A 

01 

4/1  Q«7 

R4-972-056 

02 

5/1 9«7 

97-04-1 060A 

01 

5/19/97 

97-04-360A 

01 

2/20«7 

97-04-628A 

01 

3««7 

R4-964-224A 

01 

4/10/97 

R4-964-099 

01 

A/22m 

R4-972-142 

02 

4/21/97 

97-04-724A 

01 

1/7/97 

971-035 

02 

2/20/97 

97-04-628A 

01 

6/12/97 

97-04-638A 

02 

3/4/97 

R4-971-138 

02 

3/1 2«7 

97-04-624A 

01 

1/1 0«7 

97-04-292A 

01 

4/8/97 

97-04-052A 

01 

6/19/97 

R4-972-109 

02 

6«V97 

97-04-730A 

01 

5/21/97 

97-04-492A 

02 

Type 
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FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY  • 
PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* 
P/^SCO  COUNTY* 
PASCO  COUNTY* 
PASCO  COUNTY* . 
PASCO  COUNTY* 
PASCO  COUNTY*  . 
PASCO  COUNTY*. 
PASCO  COUNTY*  . 
PASCO  COUNTY*  . 
PASCO  COUNTY*  . 
PASCO  COUNTY*. 
PASCO  COUNTY*. 
PASCO  COUNTY*  . 
PASCO  COUNTY*  . 
PASCO  COUNTY*  . 
PASCO  COUNTY*. 
PASCO  COUNTY*  . 
PASCO  COUNTY*  . 
PASCO  COUNTY*. 
PASCO  COUNTY*  . 
PASCO  COUNTY*. 
PASCO  COUNTY*. 
PASCO  COUNTY*  . 
PASCO  COUNTY*  . 
P/VSCO  COUNTY*  . 
P/kSCO  COUNTY*  . 
PASCO  COUNTY*  ., 
PASCO  COUNTY*  ., 
PASCO  COUNTY*  .. 
PASCO  COUNTY*., 
PASCO  COUNTY*.. 
PASCO  COUNTY*  „ 
PASCO  COUNTY*  ., 
PASCO  COUNTY*  ., 
PASCO  COUNTY*  .. 
P/^SCO  COUNTY*  .. 
PEMBROKE  PINES, 
PEMBROKE  PINES, 


CITY  OF 
CITY  OF 
PEMBROKE  PINES.  QTY  OF 
PEMBROKE  PINES,  CITY  OF 

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  , 

PINELLAS  COUNTY*  , 

PINELLAS  COUNTY*  _, 

PINELLAS  COUNTY*  ._ 

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  „_ 

PINELLAS  COUNTY*  _. 

PINELLAS  COUNTY*  

PINELLAS  COUNTY*  ...^ 

PINELLAS  COUNTY*  

PLANTATION,  CITY  OF  

POLK  COUNTY* 

POLK  COUNTY* „ _ 

POLK  COUNTY* 


Map  oanel 


1202300425E 

1202300425E 

1202300425E 

1202300425E 

1 20230041 OE 

1202300425E 

1202300400D 

1202300370D 

1202300410E 

1202300425E 

1202300425E 

1202300425E 

1202300425E 

1202300425E 

1202300425E 

1202300425E 

1202300450E 

1202300450E 

1202300370D 

1202300450E 

1202300425E 

1202300352C 

1202300370D 

12023001850 

12023001850 

1202300450E 

1 2023001 85D 

12023001 87C 

12023001 87C 

12023001 89C 

1202300250E 

1202300335C 

1202300352C 

1202300352C 

1202300360D 

1202300360D 

1202300360D 

1202300360D 

1202300360D 

1202300360D 

1202300362D 

1202300370D 

1202300370D 

1202300370D 

1202300370D 

1202300352C 

12011C0285F 

12011C0295F 

12011C0285F 

12011C0295F 

1251390061C 

1251390286E 

1251390203C 

1251390126D 

1251390126D 

1251390083C 

1251 390081 C 

1251390079C 

1251390079C 

1251390039C 

1251390081C 

1251390036C 

1251390079C 

1251390069D 

1251390076C 

1251390077C 

1251390077C 

1251390079C 

1251 39001 7C 

12011C0215F 

1 20261 0250B 

1 20261 0525B 

12026105000 


Detemiination 
date 


4/S/97 
4/24/97 
3/26/97 

5/9/97 
3/12/97 

4/7/97 
4/21/97 
3/12/97 
5/28/97 
2/12/97 

4/7/97 
6/20/97 
4/10/97 
6/20/97 
6/23/97 
.6/20/97 
5/19/97 

3«/97 
2/28/97 
4/30/97 

4/7/97 
5/23/97 
3/12/97 
6/19^7 
2/12/97 
4/22/97 
5r27/97 
3/261/97 
6/20/97 

4/7/97 
4/24/97 
5/28/97 

6/4/97 

2/7/97 
6/10/97 
3/14/97 

3/6/97 
4/21/97 
4/10/97 
6/20/97 
6/18/97 
2/21/97 
5/28/97 
3/14/97 
1/31/97 

2««7 

5/9/97 

AJ9I97 
2/1 3«7 
3/26/97 
3/14/97 
3/25/97 
4/28/97 

3/4/97 
2/25/97 
2/12/97 
4/24/97 

3/6/97 
4/24/97 
4/10/97 
4/24/97 
4/30/97 
1/21/97 

4/9/97 

5/7/97 

5/14/97 

4/25«7 

6/6/97 

5/13/97 

2/20/97 

1/7/97 

2/21/97 

2/3/97 


Case  No. 


Type 


97-04-1 74A 

97-04-1 244A 

97-04-034A 

97-04-978A 

964-415 

R4-972-106 

97-04-902A 

97-04-71 4A 

R4-973-022 

R4-963-021A 

R4-971-180 

R4-971-235 

R4-972-096 

R4-972-160 

R4-972-175 

R4-973-075 

97-04-1 256A 

97-04-484A 

97-04-51 6A 

97-04-298A 

R4-072-053 

R4-973-003 

97-04-474A 

97-04-1 500A 

97-04-352A 

97-04-958A 

R4-973-044 

97-04-898A 

R4-973-114 

97-04-938A 

97-04-1 244A  ' 

R4-973-023 

97-04-1 320A 

97-04-61 6A 

97-04-1 086A 

97-04-584A 

97-04-648A 

97-04-950A 

R4-972-088 

R4-973-124 

97-04-1 234A 

964-419 

97-04-1 308A 

97-04-398A 

97-04-424A 

97-04-1 84A 

97-04-928A 

97-04-81 2A 

97-04-538A 

97-04-858A 

97-04-348A 

97-04-1 25P 

R4-972-208 

R4-972-039 

R4-971-252 

R4-971-163 

97-04-350A 

97-04-798A 

97-04-740A 

97-04-848A 

97-04-41 8A 

97-04-1 282A 

97-04-252A 

R4-971-118 

97-04-1 01 8A 

97-04-1 034A 

R4-972-168 

97-04-1 004A 

R4-973-004 

97-04-608A 

96-04-231 P 

961-079A 

96-04-311P 


01 

02 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

01 

02 

02 

01 

02 

02 

01 

02 
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01 
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02 

02 
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FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Communrty 


POLK  COUNTY* 

POLK  COUNTY* 

POLK  COUNTY  *...._ 

POLK  COUNTY* 

POLK  COUNTY* 

POLK  COUNTY* 

POLK  COUNTY* 

POLK  COUNTY* 

POMPANO  BEACH,  CITY  OF  . 
POMPANO  BEACH.  CRY  OF  . 
POMPANO  BEACH,  CITY  Of  . 
POMPANO  BEACH.  CITY  OF  . 
POMPANO  BEACH,  CITY  OF  , 
POMPANO  BEACH.  CITY  OF  . 
POMPANO  BEACH.  CITY  OF  , 
POMPANO  BEACH.  CITY  OF  , 
POMPANO  BEACH.  CITY  OF  , 
POMPANO  BEACH.  CITY  OF  . 
POMPANO  BEACH,  CITY  OF  . 
POMPANO  BEACH,  CITY  OF  . 
POMPANO  BEACH,  CITY  OF  . 

POfrr  ORANGE,  CITY  OF  

PORT  RrcHEY.  CITY  OF  

PORT  ST.  LUCIE.  CITY  OF  .... 

ROCKLEDGE.  CITY  OF  

ROCKLEDGE,  CITY  OF  

ROCKLEDGE.  CITY  OF  

ROCKLEDGE,  CITY  OF 

ROCKLEDGE,  CITY  OF  

ROCKLEDGE,  CITY  OF  

ROCKLEDGE,  CITY  OF  

ROCKLEDGE,  CITY  OF  

ROCKLEDGE.  CITY  OF  

ROCKLEDGE.  CITY  OF  

ROCKLEDGE.  CITY  OF  

ROCKLEDGE.  CITY  OF  

ROCKLEDGE,  CITY  OF  

SARASOTA  COUNTY* 

SARASOTA,  CITY  OF  

SATELUTE  BEACH,  CTTY  OF 

SEMINOLE  COUNTY* 

SEMINOLE  COUNTY* 

SEMINOLE  COUNTY* 

SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 
SEMINOLE  COUNTY* 

ST.  CLOUD,  CITY  OF 

ST.  JOHNS  COUNTY*  

ST.  JOHNS  COUNTY*  

ST.  JOHNS  COUNTY*  

ST.  PETERSBURG.  CITY  OF 

SUMTER  COUNTY* 

SUMTER  COUNTY*  

SUNRISE,  CITY  OF  

SUNRISE,  CITY  OF  

SUNRISE,  CITY  OF  

SUNRISE,  CITY  OF  

SUNRISE.  CITY  OF  

TALLAHASSEE,  CITY  OF 

TAMARAC,  CITY  OF  

TAMARAC.  CITY  OF  

TAMPA.  CITY  OF 

TAMPA.  CITY  OF 

TAMPA,  CITY  OF 

TARPON  SPRINGS.  CITY  OF  . 
TEMPLE  TERRACE.  CITY  OF 

VOLUSIA  COUNTY* 

VOLUSIA  COUNTY* 

VOLUSIA  COUNTY* .„ 


Map  panel 


12026103506 
12026103750 
1202610550E 
12026102506 
12026101256 
12026101006 
12026103506 
12026103506 
12011Ca206F 
12011C0207F 
12011C0206F 
12011C0206F 
12011C0206F 
12011C0206F 
12011C0206F 
12011C0120F 
12011C0206F 
12011Ca206F 
12011C0205F 
12011C0205F 
12011C0206F 
1203130005C 
12023400036 
12111C0290F 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0365E 
12009C0355E 
12009C0365E 
12009C0365E 
1251440452D 
12515000046 
12009C0461E 
t2117C0040E 
12117C0210E 
12117C0210E 
12117C0170E 
12117C0165E 
12117C0145E 
12117C0130E 
12117C0130E 
12117C0110E 
12117C0130E 
12019100050 
1251470231 E 
12514701390 
12514701390 
1251460020C 
12029600756 
12029600756 
12011C0205F 
12011C0215F 
12011C0205F 
12011C0195F 
12011C0185F 
1201 44001 OC 
12011C0205F 
12011C0205F 
1201140002C 
1201140026C 
1201140027C 
12025900056 
1201150005E 
1251550275E 
1251550500E 
1251550535F 


Determination 
date 


2/28/97 

5/14/97 

3/4/97 

5/27/97 

5/27/B7 

5/23/97 

3/26/97 

3/14/97 

6/25/97 

3/13/97 

5/7/97 

3««7 

6/2/97 

5/15/97 

5/27/97 

S/14/97 

5/7/97 

4/25/97 

5/1 5«7 

5/1 5«7 

5/15/97 

4/9/97 

4/9/97 

3/4/97 

6/S/97 

6/5/97 

6/5/97 

6/S/97 

6/5/97 

6/5/97 

6«/97 

6/5/97 

6/5/97 

6«/97 

5/1 9«7 

6/5/97 

6/5/97 

6/25/97 

4/1  (y97 

6/19/97 

2/4/97 

4/21/97 

2/12/97 

4/25/97 

2/12/97 

1/7/97 

5/28/97 

3/26/97 

2/12/97 

6/3/97 

3/13/97 

3/5/97 

4/30/97 

3/12/97 

5/16/97 

4/15/97 

4/11/97 

3/4/97 

3/4/97 

6/6/97 

3/4/97 

3/4/97 

3/12/97 

6/2/97 

3/12/97 

1/9/97 

3/14/97 

3/14/97 

2/25/97 

6/5/97 

3/4/97 

4/M7 

4/21/97 


Case  No. 


R4-972-022 

97-04-1 2 16A 

R4-972-029 

96-04-333P 

9&-04-333P 

R4-972-209 

97-04-012A 

971 -t«1 

97-04-1 502A 

971-195 

97-04-998A 

97-04-682A 

97-04-1 358A 

97-04-1 332A 

97-04-1264A 

97-04-1400A 

97-04-1 242A 

97-04-996A 

97-04-1 332A 

97-04-1 31 8A 

97-04-1 31 8A 

97-04-778A 

97-04-01 5P 

972-030 

R4-952-239A 

R4-952-259A 

R4-952-256A 

R4-952-188A 

R4-952-246A 

R4-952-261A 

R4-952-245A 

R4-952-199A 

R4-952-190A 

R4-952-182A 

R4-923-014A 

R4-962-209A 

R4-952-197A 

R4-973-084 

R4-972-206 

R4-973-091 

971-091 

R4-971-132A 

971-132 

97-04-1 260A 

964-001 

964-331 

R4-071-153 

97-04-904A 

971-137 

97-04-089P 

97-04-822A 

972-050 

R4-972-187 

971-162 

R4-973-006 

97-04-698A 

97-04-782A 

97-04-666A 

97-04-666A 

97-04-1 258A 

97-04-666A 

97-04-666A 

972-075 

97-04-1 352A 

97-04-768A 

971-241 

971-285 

971-285 

971-260 

97-04-1 326A 

R4-971-257 

R4-971-061 

R4-964-267 
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Type 


02 
01 
02 
06 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
01 
08 
02 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
01 
01 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
05 
01 
02 
02 
02 
02 
01 
01 
01 
01 
01 
01 
01 
02 
01 
01 
02 
02 
02 
02 
01 
02 
02 
01 


Region 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


Stale 


FL 

FL 

FL 

FL 

QA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

QA 

QA 

QA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

QA 

QA 

QA 

GA 

GA 

GA 

GA 

GA 

QA 

QA 

QA 

GA 

QA 

QA 

GA 

QA 

QA 

QA 

GA 

GA 

QA 

GA 

QA 

QA 

QA 

QA 

QA 

GA 

QA 

GA 

QA 

QA 

GA 

QA 

GA 

GA 

GA 

GA 

QA 


Community 


WAKULLA  COUNTY*  , 

WINTER  SPRINGS.  CITY  OF 
WINTER  SPRINGS.  CITY  OF 
WINTER  SPRINGS,  CITY  OF 

ALPHARETTA,  CITY  OF  „. 

ATLANTA,  CITY  OF  

ATLANTA.  CITY  OF 

ATLANTA.  CITY  OF 

ATLANTA.  CITY  OF 

ATLANTA.  CITY  OF 

ATLANTA,  CITY  OF 

ATLANTA,  CITY  OF 

ATLANTA.  CITY  OF 

ATLANTA.  CITY  OF 

ATLANTA,  CITY  OF 

ATLANTA,  CITY  OF 

ATLANTA,  CITY  OF '. 

6ALDWIN  COUNTY* 

CHATHAM  COUNTY*  

CHEROKEE  COUNTY*  

CLAYTON  COUNTY* 

CLAYTON  COUNTY*  

CLAYTON  COUNTY*  

CLAYTON  COUNTY*  

CLAYTON  COUNTY*  

C06B  COUNTY*  

C068  COUNTY*  

C06e  COUNTY*  

COBB  COUNTY*  

COBB  COUNTY*  

C06B  COUNTY*  

COBB  COUNTY*  

COBB  COUNTY*  

C06B  COUNTY*  ., 

coee  COUNTY* 

0066  COUNTY*  

C06e  COUNTY*  

C06B  COUNTY*  

COBB  COUNTY*  

COBB  COUNTY*  „. 

COBB  COUNTY*  

COBB  COUNTY*  

COBB  COUNTY*  

COBB  COUNTY*  

COBB  COUNTY*  _ 

COLUMBIA  COUNTY*  

DEKALB  COUNTY*  

DEKALB  COUNTY*  

DEKALB  COUNTY*  

DEKALB  COUNTY*  „ 

DEKALB  COUNTY*  

DEKALB  COUNTY*  

FAYETTE  COUNTY*  

FORSYTH  COUNTY*  

FORSYTH  COUNTY* 

FORSYTH  COUNTY*  , 

FULTON  COUNTY*  „.. 

FULTON  COUNTY* 

FULTON  COUNTY* 

FULTON  COUNTY*  .. ;. 

FULTON  COUNTY* 

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  „ 

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  _. 

GWINNETT  COUNTY*  ..„ 

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  _.. 

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  

GWINNETT  COUNTY*  


'•••••■^••••■••••i 


Map  panel 


12031502256 

12117C0135E 

12117C0135E 

12117C0165E 

13008400016 

1351 57001 6C 

1351 57001 9C 

1351 57001 7C 

1351 57001 7C 

1351 57001 7C 

1351 57001 7C 

1351 57001 7C 

1 35167001 7C 

1351 57001 6C 

1351570012C 

1351570009C 

1351 57001 6C 

13000500756 

1300300075C 

13057C0310C 

1300410008A 

1300410006A 

13004100150 

13004100150 

1300410055C 

13067C0075F 

13067C0035F 

13067C0045F 

13067C0060F 

13067C0035F 

13067C0055F 

13067C0040F 

13067C0075F 

13067C0050F 

13067C0035F 

13067C0035F 

13067C0035F 

13067C0036F 

13067C0035F 

13067C0035F 

13067C0025F 

13067C0010F 

13067C0010F 

13067C0035F 

13067C0045F 

13005900956 

1300650014C 

1300650014C 

1300650011F 

1300650009C 

1300650003E 

1300650003E 

13113C00900 

13117C0090C 

13117C0125C 

13117C0125C 

1351600095C 

1351600145C 

13516000156 

13516002706 

13516000200 

1303220070C 

1303220205C 

1303220195C 

13032201600 

1303220070C 

1303220070C 

13032200700 

1303220070C 

1303220070C 

1303220070C 

1303220070C 

1303220070C 


Oetemiination 
date 


6/17/97 
4/15/97 
1/21/97 
3C4«7 
1/16/97 
2/12/97 
4/23/97 
4/30/97 
4/28«7 
4/28«7 
4/28«7 
4/28/97 
4/28/97 

6/5/97 
3/24/97 
4/30/97 
5/28/97 

4/9/97 
6/30/97 
3/26/97 
5/13/97 
6/19/97 
4/21/97 
4/10/97 

1/7/97 
4/22/97 
6/20/97 

1/7/97 
6C3/97 
6/1 9«7 

4/9/97 

6/5/97 
4/28/97 
6/20/97 
5/14/97 

4/7/97 
3/12/97 
2/21/97 
2/12/97 
2/1 2«7 
3/14/97 
2/12/97 
1/30/97 
5/14/97 
2/21/97 
4/30/97 
5/1 3«7 
3/10/97 
6/25/97 
5/13/97 
2/13/97 
2/21/97 

3/6/97 
2/21/97 
2/12/97 
6/1 9«7 
3/24/97 
3/1 8«7 
3/14/97 
4/10/97 
4/25/97 
4/22/97 
2/12/97 
4/9/97 
2/12/97 
4/22/97 
4/22/97 
4/22/97 
4/22/97 
4/22/97 
4/22/97 
6/5«7 
4/22/97  1 


Case  No. 


97-04-1 334A 

97-04-1 036A 

97-04-3 10A 

972-099 

96-04-391R 

961-219 

R4-972-245 

R4-972-186 

R4-972-132 

R4-972-131 

R4-972-130 

R4-972-129 

R4-972-128 

R4-972-230 

R4-971-095 

R4-972-133 

R4-973-111 

R4-972-074 

97-04-1 568A 

97-04-842A 

R4-972-232 

R4-973-216 

R4-943-064A 

R4-972-118 

R4-971-082 

R4-961-142 

R4-973-046 

R4-971-127 

R4-973-130 

R4-973-033 

R4-971-147 

R4-972-164 

R4-972-212 

R4-973-131 

R4-972-194 

R4-972-092 

R4-972-082 

R4-972-033 

R4-971-128 

964-257 

964-279 

R4-971-222 

964-373 

R4-972-243 

R4-971-161 

R4-971-183 

R4-972-070 

97-04-634A 

96-04-327P 

R4-972-140 

97-04-084A 

R4-97 1-268 

964-397 

R4-97 1-271 

R4-972-034 

R4-972-090 

R4-971-176 

97-04-330A 

R4-971-246 

R4-972-119 

R4-972-047 

R4-972-152 

971-179 

R4-972-205 

964-035 

R4-972-156 

R4-972-155 

R4-972-153 

R4-972-151 

R4-972-150 

R4-972-149 

R4-972-148 

R4-972-147 
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Region 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


Stale 


GA 
QA 
GA- 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 


Community 


GWINNETT  (X>UNTY*  

GWINNETT  COUNTY*  

HENRY  COUNTY* 

HENRY  COUNTY* 

KENNESAW.  CITY  OF  

KENNESAW,  CITY  OF  

PEACHTREE  CITY,  CITY  OF 

RICHMOND  COUffTY*  

ROSWELL.  CITY  OF  

ROSWELL.  CITY  OF  

SAVANNAH,  CITY  OF  

THUNDERBOLT.  TOWN  OF  . 

FLOYD  COUNTY*  

HOPKINS  COUNTY*  

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY' 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

KNOX  COUNTY*  

LEWISPORT,  CITY  OF _. 

LEXINGTON-FAYETTE  URBAN  COUNTY 

LEXINGTON-FAYETTE  URBAN  COUNTY 

LEXINGTON-FAYETTE  URBAN  COUNTY 

LOUISVILLE.  CITY  OF  

LOUISVILLE.  CITY  OF  

MADISON  COUNTY*  

MADISON  COUNTY*  

NICHOLASVILLE.  CITY  OF 

OWENSBORO.  CITY  OF  

PADUCAH.  CITY  OF 

STANFORD,  CITY  OF  

WOODFORD  COUNTY*  .. 

BAY  ST.  LOUIS.  CITY  OF 

BAY  ST.  LOUIS.  CITY  OF  

BAY  ST.  LOUIS,  CITY  OF  

CHUNKY.  TOWN  OF  

DESOTO  COUNTY*  

HARRISON  COUNTY*  

HINDS  COUNTY*  ..„ 

HORN  LAKE.  CITY  OF 

JACKSON,  CITY  OF  

JACKSON.  CITY  OF  

LEFLORE  COUNTY* 

MADISON  COUNTY*  „ 

MADISON.  CITY  OF  ^ 

NORTH  CARROLLTON.  TOWN  OF 

OUVE  BRANCH.  TOWN  OF  — 

OUVE  BRANCH.  TOWN  OF 

PEARL  RIVER  VALLEY  WATER  SUPPL 
PEARL  RIVER  VALLEY  WATER  SUPPL 
PEARL  RIVER  VALLEY  WATER  SUPPL 
PEARL  RIVER  VALLEY  WATER  SUPPL 

PEARL,  CITY  OF  

PERRY  COUNTY* 

RANKIN  COUNTY* 

WARREN  COUNTY*  

WAVELAND,  CITY  OF 

BATH,  TOWN  OF 

BATH.  TOWN  OF 

BRUNSWICK  COUNTY*  

BRUNSWICK  COUNTY* 

BUNCOMBE  COUNTY*  

CABARRUS  COUNTY* 

CARTERET  COUNTY*  

CATAWBA  COUNTY* 
CATAWBA  COUNTY* 
CATAWBA  COUNTY  * 


Map  panel 


1303220020B 

1303220070C 

13046800608 

13046800606 

13067C0010F 

13067C0030F 

13113C0080O 

13015800606 

1 30088001 OD 

130068001 OD 

1351630015C 

1304600001 B 

21006901006 

21011200906 

21111C0020O 

21111C0260D 

21111C0170D 

21111C0170D 

21111C0160D 

21111C0155D 

21111C0110D 

21111C0095D 

21111C0095D 

21111C0095D 

21013101458 

21009300016 

2100670070C 

2100670080C 

2100670080C 

21111C0060D 

21111C0080D 

21034201258 

21034201256 

21012600028 

21059C0120C 

2101520004D 

210145B 

2102300020A 

28525100018 

28525100048 

28525100058 

280240A 

28033C0065D 

28525501 85E 

2800700250D 

28033C0040O 

2800720030F 

280072001 5F 

2801010100C 

28089C0305D 

28089C0310D 

28002800018 

28033C0065D 

28033C0065D 

28033800558 

28033800656 

28033800656 

28033800656 

2801450005C 

28023300018 

2801420070C 

28019802006 

28526200048 

37028800018 

37028800028 

370295031 OE 

3702950075C 

37021 C0350C 

37025C0130D 

3700430440C 

37005003506 

37005003506 

37005003508 


Detemiination 
dale 


5/21/97 
4/22/97 
2/12/97 
2/28/97 
2/28/97 
2/21/97 

2IAI97 
3/24«7 
3/1 3«7 
3/12/97 
5/27/97 
3/24/97 
1/31/97 

3/6/97 
2/12/97 
5/14/97 
6/20/97 

2/12/97 

3«/97 

3/5/97 

5/13/97 

3/2A/97 

2/12/97 

2/11/97 

5/19/97 

2J26I97 

6/5/97 

GlblQ7 

6/3/97 

6/3«7 

3/18/97 

4/11/97 

2/1 2»7 

4/7/97 

3/6/97 

1/30«7 

6/3/97 

3/31/97 

3/31/97 

3/31/97 

4/25«7 

1/17/97 

4a2J97 

4/7/97 

4/9/97 

\niV7 

2/12/97 

3/4/97 

4/9/97 

3/4/97 

4/10/97 

1/17/97 

4/25/97 

4/24/97 

3/12/97 

1/23/97 

3/26/97 

4/14/97 

3/B«7 

1/1  (V97 

1/30/97 

1/24/97 

6/20/97 

6/6«7 

3/18/97 

4/11/97 

4/7/97 

4/30/97 

3/4/97 

5/1/97 

4/30/97 

4/30/97 


Case  No. 


R4-973-008 

R4-972-154 

971-117 

971-248 

R4-971-232 

964-059 

971-139 

972-091 

972-048 

972-073 

97-04-328A 

971-034 

97-04-368A 

964-344 

971-143 

R4-973-037 

R4-«73-074 

971-018 

971-152 

971-224 

97-04-320C 

R4-072-005 

971-116 

971-156 

96-04-1  SUA 

R4-972-176 

964-068 

R4-972-253 

R4-972-255 

97-04-1 43P 

97-04-1 43P 

97-04-1 22A 

97-04-1 230A 

971-230 

97-04-204A 

971-092 

964-^i2S 

97-04-223P 

96-04-371 P 

96-04-371 P 

96-04-371 P 

R4-971-021 

96-04-31 9P 

R4-97 1-270 

96-04-1116A 

R4-972-120 

R4-971-007 

R4-971-187 

971-254 

R4-922-097A 

971-141 

R4-972-098 

96-04-319P 

97-04-868A 

9/-04-476A 

972-086 

97-04-562A 

97-04-900A 

97-04-1 062A 

963-117 

97-04-356A 

971-209 

971-084 

R4-973-087 

97-04-1 292A 

R4-972-069 

97-04-1 042A 

R4-972-105 

R4-972-171 

971-280 

R4-971-150 

R4-972-137 

R4-071-244 
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Type 


Region 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 

oe 

06 

06 

01 

02 

02 

02 

02 

02 

05 

06 

06 

06 

02 

06 

02 

01 

02 

02 

02 

02 

02 

02 

02 

06 

01 

02 

02 

01 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

oe 

02 
02 
02 
02 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  ... 

04..., 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  ... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  

04  

04  

04  

04  


State 


NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

Inc 


Community 


CATAWBA  COUNTY* , 

CATAW6A  COUNTY*  

CATAWBA  COUNTY*  

CATAWBA  COUNTY*  

CATAW8A  COUNTY*  „. 

CATAWBA  COUNTY*  

CHAPEL  HILL,  TOWN  OF  ..... 
CHAPEL  HILL.  TOWN  OF  ..... 

CHARLOTTE.  CITY  OF  „„ 

CHARLOTTE,  CITY  OF  

CHOWAN  COUNTY*  

DAVIDSON  COUNTY*  

DAVIDSON  COUNTY*  

DAVIDSON  COUNTY*  

DAVIDSON  COUNTY*  

DURHAM  COUNTY*  

EMERALD  ISLE.  TOWN  OF  ... 
EMERALD  ISLE,  TOWN  OF  ... 

FARMVILLE.  TOWN  OF  

GASTON  COUNTY*  

G0LDS80R0,  CITY  OF . 

GREENS80R0,  CITY  OF 

GREENVILLE.  CITY  OF  

HENDERSON  COUNTY*  

HENDERSON  COUNTY*  „ 

HICKORY,  CITY  OF 

INDIAN  TRAIL,  TOWN  OF  . 

LONG  VIEW,  TOWN  OF 

MAGGIE  VALLEY,  TOWN  OF 
MAGGIE  VALLEY.  TOWN  OF 
MECKLENBURG  COUNTY* 
MECKLENBURG  COUNTY*  .. 
MECKLENBURG  COUNTY*  ... 
MECKLEMBURG  COUNTY* 
MECKLENBURG  COUNTY*  ... 
MECKLENBURG  COUNTY*  ... 
MECKLEN8URG  COUNTY*  .. 
MECKLEN6URG  COUNTY* 

MONTGOMERY  COUNTY 

MOREHEAD  CITY,  TOWN  OF 

NASH  COUNTY*  

NEW  BERN,  CITY  OF  

NEW  BERN,  CITY  OF 

NEW  HANOVER  COUNTY*  ... 
NEW  HANOVER  COUNTY*  .... 

NEW  HANOVER  COUNTY*  ...... 

ONSLOW  COUNTY*  ... 
ONSLOW  COUNTY* 

ONSLOW  COUNTY*  

ONSLOW  COUNTY*  

ORANGE  COUNTY* 

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  „.. 

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  .. 

PENDER  COUNTY*  

PINEVILLE,  TOWN  OF 

PITT  COUNTY* 

PITT  COUNTY*  _ 

RALEIGH.  CITY  OF  

RALEIGH.  CITY  OF  

RALEIGH.  CITY  OF  _. 

RALEIGH,  CITY  OF  

ROCKY  MOUNT.  CITY  OF 

ROWAN  COUNTY*  

SAMPSON  COUNTY*  

SAMPSON  COUNTY*  

SOUTHERN  SHORES.  TOWN  OF 

TYRRELL  COUNTY*  

UNION  COUNTY* 


Map  panel 


37005003508 

37005003258 

37005003258 

37005002008 

37005000408 

37005003506 

3701800004E 

3701800004E 

37015900258 

37015900268 

37030100758 

37030700908 

37030701208 

37030700808 

37030701508 

37063C0076G 

3700470001 C 

3700470003C 

3701900005C 

37009902206 

37025500108 

375351 001 6C 

37019100058 

37012500856 

37012500958 

37005400108 

37179C0080C 

37005500058 

37038900016 

37038900018 

37015800306 

37015801856 

37015801906 

37015801858 

3701 5801 756 

37015800158 

3701 58001 SB 

3701 5801 7SC 

37033600258 

37004800046 

37027801506 

3700740004E 

3700740005E 

3701680045E 

3701 680061 E 

3701 6801 OSD 

37034001 80C 

3703400225C 

3703400330C 

3703400380C 

37034201656 

37034403948 

3703440S36D 

37034405328 

3703440527C 

37034404118 

37034403948 

37034403938 

37034404116 

37016000058 

3703720250C 

3703720250C 

37183C0352E 

37183C0352E 

37183C0341E 

37183C0361E 

3700920004C 

370351 01 508 

3702200350B 

37022003508 

3704300002C 

37023202258 

37179C0090C 


Detemnination 
date 


2/12/97 
3/18/97 
3/5«7 
5n6«7 
5C3/97 
4/7/97 
1/27/97 
2/21/97 
2/28/97 
3/12/97 
5/19/97 
6/20/97 
3/6/97 
2/20/97 
4/22/97 
3/4/97 
6/5/97 
5/13/97 
5/1/97 
4/30«7 
4/27/97 
3«/97 
4/30«7 
3/17/97 
6/12/97 
4/9/97 
4/7/97 
3/14/97 
3/24/97 
4/23/97 
2J26/97 
3/24/97 
3/4/97 
1/7/97 
4/9/97 
1/7/97 
2/21/97 
4/gV97 
3/A/97 
4/23/97 
A/2B/97 
6/5/97 
2/28/97 
6/5/97 
2/14/97 
5/15/97 
2/12/97 
1/22/97 
3/10/97 
3/24/97 
3/24/97 
3/3/97 
M2Kt7 
3/4/97 
3/26/97 
3/17/97 
6/12/97 
5/15/97 
4/11/97 
5/5/97 
2/12/97 
6/20/97 
3/1 8«7 
3/18/97 
5/7/97 
2t2M97 
3/17/97 
AKilV7 
4/11/97 
4/1/97 
4/25/97 
6/20/97 
5/29l«7 


Case  No. 


Type 


R4-971-106 

R4-971-184 

97-04-688A 

R4-972-257 

R4-972-158 

R4-972-043 

971-201 

971-223 

97-04-650A 

972-072 

R4-972-198 

R4-973-012 

R4-971-220 

964-427 

R4-952-133A 

R4-971-040 

R4-972-174 

R4-972-233 

R4-963-330 

R4-972-188 

96-04-336P 

963-001 

R4-964-198 

97-04-622A 

97-04-1 452A 

R4-972-076 

R4-972-207 

964-332 

971-022 

R4-972-157 

971-233 

962-010 

971-086 

971-090 

97-O4-590A 

964-284 

971-200 

97-04-590A 

971-278 

R4-972-144 

R4-972-173 

R4-972-172 

R4-971-284 

R4-973-042 

964-170 

97-04-1 364A 

964-177 

97-04-332A 

97-04-636A 

971-032 

972-138 

97-04-758A 

97-04-288A 

97-04-508A 

97-04-908A 

97-04-826A 

97-04-1 S06A 

97-04-1 362A 

97-04-1 01 OA 

97-04-1 074A 

971-190 

R4-973-072 

97-04-452A 

97-04-452A 

97-04-1 350A 

971-277 

97-04-436A 

R4-971-215 

97-04-1 232A 

97-04-388A 

R4-964-374 

R4-963-317 

97-04-1 040A 


02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

02 
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02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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02 
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01 

01 
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02 
02 
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Region 


Stale 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 
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04 

04 
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04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


NC 
NC 
NC 
NC 
NC 
NC 
NC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


Conwnunity 


unkdn  county- ™ 

union  county* 

wake  county* 

washington.  city  of  — 

wilmington,  city  of 

wilmington,  city  of „ 

winston-salem,  city  of 

berkeley  county*  

berkeley  county*  ._ 

berkeley  county*  

berkeley  county*  

berkeley  county* 
berkeley  county* 
berkeley  county* 
berkeley  county* 
berkeley  county* 
berkeley  county* 
berkeley  county* 
berkeley  counts* 

berkeley  county*  . 

berkeley  county*  

berkeley  county*  . 

florence  county* 

forest  acres,  city  of 
greenville  county*  „.. 
greenville  county* 

horry  county*  

horry  county* 

horry  county* 

horry  county* 

irmo,  town  of  — 

lexington  county*  . 
lexington  county* 
lexington  county* 
newberry  county  * 
newberry  county* 
newberry  county* 
orangeburg  county* 
rk>1land  county* 
rk:hland  county* 
rk><land  county* 
richland  county* 
rkxland  county* 
richland  county* 
richland  county* 
richland  county* 
sumter  county*  ... 

york  county*  

york.  city  of ™ 

alcoa,  city  of  


-Map  panel 


ANDERSON  COUNTY* 

BEDFORD  COUNTY 

BENTON  COUNTY  

BRENTWOOD.  CITY  OF  .... 
CHATTANOOGA.  CITY  OF 
CHATTANOOGA.  CITY  OF 
CHATTANOOGA,  CITY  OF 
CLARKSVILLE,  CITY  OF  .... 
COLLIERVILLE.  CITY  OF  _. 
COLUMBIA,  CITY  OF 

EAST  RIDGE,  CITY  OF  

FAYETTEVILLE,  CITY  OF  . 

FRANKLIN.  CITY  OF  

GERMANTOWN,  CITY  OF 
GERMANTOWN,  CITY  OF 

HALLS,  TOWN  OF  

HENRY  COUNTY 

KNOX  COUNTY*  

KNOX  COUNTY*  

KNOX  COUNTY*  

KNOX  COUNTY*  

MARSHALL  COUNTY*  

MEMPHIS,  CITY  OF  


37179C0080C 

37179C0015C 

37183C0370e 

37001 70006C 

37017100108 

37017100106 

375360001 5G 

4500290290C 

4500290355C 

4500290290C 

45002902900 

450029C290C 

4500290290C 

4500290290C 

4500290290C 

4500290290C 

45002902900 

4500290290C 

4500290290C 

4500290290C 

4500290290C 

4500290290C 

45007600208 

45079C0113G 

45008901708 

45008902066 

45061C0260F 

45051C0366F 

45061 C0234E 

45051 C0366F 

45063C0133F 

45063C002SF 

45063C0129F 

45063C0137F 

45022402256 

45022402258 

45022402258 

45016002256 

45079C0040H 

45079C0115G 

45079C0111Q 

45079C0025G 

45079C002SG 

45079C0025G 

45079000250 

45079C0092G 

45018200906 

45019300506 

4501 970001 B 

47542 IB 

47021 70075C 

4700060004A 

47021800256 

4702050005C 

470072001 7D 

4700720023D 

4700720029D 

4701 37001 30 

47157C0245E 

4754230005D 

47542400100 

47010500018 

4702060001 D 

47157C0235E 

47157C0235E 

4702310006A 

47022801 256 

47543300756 

4754330085B 

47543301808 

47543301908 

47117C0075C 

47157C0215E 


Detemtination 
date 

CaseNa 

5/29/97 

97-04-1 040A 

»27/97 

R4-964-225 

4/24/97 

97-04-470A 

Af7/97 

97-04-856A 

3/13/97 

971-036 

5/1 4«7 

R4-972-251 

4/23/97 

97-04-1 224A 

6/1 9«7 

R4-973-086 

6/19('97 

R4-972-068 

6/20/97 

R4-973-048 

5«3«7 

R4-972-242 

4/7/97 

R4-972-213 

6/1  a«7 

R4-972-162 

4/28/97 

R4-972-004 

4/9/97 

R4-^7 1-243 

4/7/97 

R4-971-227 

4/7/97 

R4-071-188 

1/7/97 

R4-971-109 

6/9/97 

R4-971-100 

3/2A/97 

963-192 

4/30/97 

R4-943-158A 

4/10/97 

R4-972-002 

6/5/97 

R4-972-077 

5/14/97 

R4-972-170 

5/15/97 

97-04-448A 

3/5/97 

96-04-1504A' 

3/4/97 

972-001 

3^5/97 

97-04~892A 

5/28/97 

R4-973-021 

1/24/97 

971-060 

1/7/97 

971-123 

2/12/97 

971-189 

1/7/97 

97-04-142A 

6/23«7 

R4-973-035 

6/20/97 

R4-964-171 

4/28/97 

R4-964-234 

4/7/97 

R4-071-145 

2/1 2«7 

971-221 

4/17/97 

96-04-31 7P 

4/10/97 

R4-964-228 

4/15/97 

97-04-956A 

5/1 6«7 

R4-972-247 

4/9«7 

R4-fl72-126 

4/21/97 

R4-971-114 

2/12/97 

R4-971-102 

3««7 

R4-972-051 

2/21/97 

964-235 

5/1 6«7 

R4-972-025 

4/25/97 

R4-972-093 

1/24«7 

971-151 

3/4/97 

971-016 

5/1/97 

R4-972-049 

3/17/97 

97-04-372A 

603«7 

R4-971-242 

1/7/97 

97-04-326A 

1/31/97 

97-04~408A 

2/28/97 

964-141 

5/28/97 

R4-973-030 

5/14/97 

R4-«72-235 

3/4/97 

971-279 

3/26/97 

97-04-828A 

5/21/97 

R4-972-234 

5/14/97 

97-04-936A 

3/3/97 

97-04-738A 

2/26/97 

96-04-237P 

5C3«7 

R4-972-192 

2/21/97 

971-263 

5/23«7 

R4-972-163 

2/1 2«7 

971-131 

5«V97 

97-04-1 366A 

5/21/97 

97-04-766A 

4C1/97 

R4-964-333 

1/28«7 

962-191 

Region 


Type 
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02 
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01 
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02 
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01 
02 
02 
02 
02 
02 
02 
01 

oe 

02 
02 
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oe 
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02 
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02 
02 
01 
02 
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01 
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02 
02 
02 
02 
02 
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01 
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02 
02 
02 
02 
01 
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01 
02 
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04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

05 

05 

05 

06 

05 

05 

06 

05 

06 

06 

06 

06 

05 

05 

05 

05 

05 

05 

06 

05 

05 

06 

06 

06 

05 

06 

06 

05 

05 

05 

06 

06 

05 

05 

OS 

06 

05 

05 

05 

05 


State 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 


Commonity 


MEMPHIS,  CITY  OF 
MEMPHIS.  CITY  OF 

MEMPHIS,  CITV  OF  „ 

MURFREESBORO.  CITY  OF  

MURFREES60R0.  CITY  OF  

MURFREESBORO.  CITY  OF  

NASHVILLE.  CITY  OF  &  DAVIDSON 
NASHVILLE.  OTY  OF  &  DAVIDSON 
NASHVILLE.  CITY  OF  &  DAVIDSON 
NASHVILLE,  CITY  OF  &  DAVIDSON 
N/VSHVILLE,  CITY  OF  &  DAVIDSON 
NASHVILLE,  CITY  OF  &  DAVIDSON 
NASHVILLE,  OTY  OF  &  DAVIDSON 
NASHVILLE,  CITY  OF  &  DAVIDSON 
NASHVILLE,  CITY  OF  &  DAVIDSON 
NASHVILLE,  CITY  OF  &  DAVIDSON 

RIPLEY.  TOWN  OF  

RIPLEY,  TOWN  OF  .. 

RUTHERFORD  COUNTY* 

SEVIER  COUNTY  

SHELBY  COUNTY-  . 

SHELBY  COUNTY*  

SHELBY  COUNTY*  

SHELBY  COUNTY*  .„ 

SHEL6YCOUNW-  

SHEL6Y  COUNTY-  

SHELeY  COUNTY*  

SHELBYVILLE.  CITY  OF  

SUMNER  COUNTY 

SUMNER  COUNTY 

WILLIAMSON  COUNTY*  ...... 

WILLI/^SON  COUNTY* 

WILLIAMSON  COUNTY*  ...... 

/UDDISON,  VILLAGE  OF  

ALEXANDER  COUNTY*  ....„ 

ALEXANDER  COUNTY*  

AROMA  PARK,  VILLAGE  OF 
AROMA  PARK.  VILLAGE  OF 

AURORA.  CITY  OF 

SATAVIA,  CITY  OF  

BEECHER.  VILLAGE  OF 

BELLEVILLE.  CITY  OF  „. 

BELLWOOD,  VILLAGE  OF „.., 

BELLWOOD.  VILLAGE  OF 

BELLWOOD.  VILLAGE  OF 

BLOOMINGTON.  CITY  OF  

BLOOMINGTON,  CITY  OF  .. 

BLOOMINGTON.  CITY  OF  _ 

8LOOMINGTON,  CITY  OF  

eOLINGBROOK,  VILLAGE  OF 

BOLINGBROOK.  VILLAGE  OF 
BOURBONNAIS,  VILLAGE  OF 

BURR  RIDGE,  VILLAGE  OF  

BURR  RIDGE.  VILLAGE  OF  

CARMI,  CITY  OF  

CAROL  STREAM,  VILLAGE  OF 

CHAMPAIGN  COUNTY*  

CHAMPAIGN,  CITY  OF  

CHICAGO.  CITY  OF 

CLINTON  COUNTY*  

CLINTON  COUNTY*  

COOK  COUNTY* 

COOK  COUNTY* 

COOK  COUNTY* 

COOK  COUNTY* 

COUNTRYSIDE.  CITY  OF 
COUNTRYSIDE.  CITY  OF 
CRYSTAL  LAKE.  CITY  OF 

DE  KALB  COUNTY* 

DEKALB  COUNTY*  

DEKALB  COUNTY*  .„ 

DE  KALB  COUNTY* 

OE  KALB  COUNTY* 


Ja^^ 


Map  panel 


471 57001 85E 

47157C0170E 

47157C0175E 

4701680005C 

4701680005C 

4701 68001 OC 

4700400262C 

4700400204C 

4700400266C 

4700400204C 

47004001778 

47004001778 

47004001 94C 

47004001548 

47004000940 

47004003118 

4701000004C 

4701000004C 

47016500958 

47023600606 

47157C0290E 

47157C0290E 

47157C0285E 

47157C0240E 

47157C0195E 

47157C0150E 

47157C0190E 

4700080029C 

47034901458 

47034900908 

4702040050C 

470204001 50 

470204001 50 

1701980004C 

17081100756 

17081100758 

1 707400001 D 

1 707400001 D 

17032000200 

17032100038 

17197C0526E 

17061800108 

17006100018 

17006100016 

17006100018 

17049000050 

1704900005C 

1704900005C 

170490001 00 

17197C0034E 

17197C0033E 

1703370005A 

1700710001C 

170071 0001 C 

17068100058 

1702020005C 

17089401258 

17002600108 

17007400276 

1700449999A 

1700449999A 

17005400656 

17005400558 

17005400358 

17005400506 

17007900028 

17007900028 

17047600010 

1708088 

1708086 

1708086 

1708088 

1708086 


Delennination 


6/19^7 
1/30/97 
6/11/97 
6/11/97 
2/25/97 
6/12/97 

2/5/97 

4/7/97 

2J5/97 
^/22/9^ 
5/28/97 

6/9/97 
3/^2J97 
4/23/97 
2/21/97 
1/30«7 

1/8/97 
4/30«7 
4/30/97 

5/1/97 
3/1 0«7 
5/19/97 
2/26/97 
6/10/97 
3/12/97 

5/7/97 

5/7/97 

4«/97 
1/28/97 
3/12/97 
3/1 9«7 
6/20/97 
4/1 0«7 
1/30«7 
4/11/97 
1/22/97 
1/31/97 
3/26/97 

4/2/97 
4/21/97 
1/28/97 

4/1/97 
2/13/97 
3/17/97 
2/13/97 
5/28/97 
4/29/97 
5/28/97 
5/22/97 
5/28/97 
5/28/97 
6/12/97 
4/21/97 
4/15/97 
3/12/97 

1/2/97 
1/31/97 
2/1 0«7 
1/21/97 
4/11/97 
6/25/97 
3/20/97 
5/1 5«7 
2/27/97 

6/6/97 
1/10/97 
1/10«7 

3/4«7 
3/26«7 
6/18/97 
6/12/97 
6/18/97 
3/14/97 


CaaeNo. 


R4-973-076 

971-165 

R4-071-250 

97-04-1 31 4A 

971-256 

97-04-576A 

97-04-272A 

97-04-1 01 4A 

97-04-272A 

97-04-222A 

97-04-1 370A 

97-04-1 098A 

R4-971-067 

R4-972-210 

R4-971-229 

R4-971-206 

97-04-1 66A 

R4-972-185 

R4-963-071 

R4-971-198 

97-O4-670A 

97-04-1 31 6A 

97-04-025P 

97-04-1 384A 

96-04-393C 

95-04-351 P 

95-04-351P 

R4-972-089 

964-137 

972-071 

97-04-071 P 

R4-973-073 

R4-972-104 

97-05-1 360A 

97-05-261 6A 

97-05-582A 

97-05-1 352A 

97-05-832A 

96-05-4300A 

97-05-230P 

96-05-3032A 

97-06-1 892A 

97-05-1 700A 

97-05-21 32A 

97-05-1 500A 

97-05-2 168A 

97-05-3066A 

97-O5-3550A 

97-05-2738A 

97-05-3304A 

97-05-3304A 

97-05-3 140A 

97-05-876A 

96-05-269P 

97-05-1 444A 

96-05-141P 

97-05-1 21 6A 

96-05-4060A 

96-05-095P 

97-05-2578A 

97-05-2266A 

97-05-035P 

97-05-1 536A 

97-05-1 56A 

97-05-2416A 

96-05-3476A 

97-05-1 046A 

97-05-1 888A 

97-05-21 34A 

97-05-2932A 

97-05-2728A 

97-05-2934A 

97-05-1 758A 
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Region 

Stale 

CoiTMTHinNy 

Map  panel 

Determination 
date 

Case  No. 

Type 

06 

IL 

DE  KALB  COUNTY* 

170808B 

2/7/97 

97-05- 1044  A 

oe 

06 

IL 

DE  KALB  COUNTY* 

1706086 

5ffi/97 

97-05-2644A 

OSL 

06     

H. 

DE  KALB  COUNTY* 

170808B 

4/10/97 

97-05-2638A 

oe 

06      ... 

IL 

DECATUR,  CITY  OF 

1704290005C 

4/23«7 

97-O5-3040A 

oe 

06 

IL 

DECATUR,  CITY  OF _„.             

1704290020C 

501/97 

97-05-2288A 

oe 

06  - 

IL 

DEERFIELD,  VILLAGE  OF  ... 

170361  C 

4/17/97 

97-05-2804A 

ot 

06 

DES  PLAINES,  CITY  OF  

1700810005C 

1/21/97 

97-05^l36A 

02 

06  

DES  PLAINES,  CITY  OF 

1700810006C 

2/27/97 

97-05-566A 

02 

05  

DES  PLAINES,  CITY  OF  

1 70081 00Q5C 

4/1/97 

97-05-1 382A 

02 

06  

DES  PLAINES,  CITY  OF  -.. 

1 70081 0005C 

5/14/97 

96-05-1 05P 

05 

05  

DES  PLAINES.  CITY  OF 

1 70081 0005C 

2/5«7 

97-05-674A 

01 

06  

DUPAGE  COUNTY*  ™. 

17019700608 

6«V97 

96-a5-4260A 

01 

06  

DUPAGE  COUNTY*  _„ .. 

1701970060B 

2/19/97 

97-O5-990A 

02 

06  

DUPAGE  COUNTY* „ 

17019700608 

2/1 3«7 

97-05-^70A 

01 

05  

DUPAGE  COUNTY* >. 

17019700608 

5/7/97 

97-05-3 124A 

02 

06  

DUPAGE  COUNTY*  ™    . 

17019700608 

3/24/97 

97-05-1 41 6A 

02 

05  

DUPAGE  COUNTY*        

17019700608 

3/17/97 

97-05-2038A 

02 

05  

DUPAGE  COUNTY* 

17019700608 

4/1/97 

97-05-«92A 

02 

OS 

ni|p/iif;p  fXMffk/TY*          « , 

17019700608 
17019700608 

2/1 3«7 
5/7/97 

97-06-1 276A 
97-05-31 22A 

02 

05  

DUPAGE  COUNTY*       _.„ ,. 

02 

06  

DUPAGE  COUNTY* 

17019700458 

6/19/97 

97-06-3580A 

oe 

06  

DUPAGE  COUNTY* _      

17019700458 

6/19/97 

97-0&-3534P 

oe 

05  

DUPAGE  COUNTY*  .„ 

17019700458 

4/7/97 

97-06-2690A 

oe 

06 

DUPAGE  COUNTY*  ,., 

17019700458 
17019700408 

4/1/97 
«^/24«7 

97-05-1 094A 
97-05-934A 

02 

05  

DUPAGE  COUNTY* 

17 

05  

DUPAGE  COUNTY*  _ _ 

17019700408 

3/B/97 

97-05-302A 

01 

05  .. 

DUPAGE  COUNTY* 

1701970030D 

5/1 9«7 

97-05-1 824A 

03 

06 

IL 
IL 

DUPAGE  COUNTY*  , 

1701 97001 OC 
17019700468 

1/2/97 
3/26«7 

96-05-141P 
97-05-588A 

05 

06  - — 

DUPAGE  COUNTY* 

02 

06 

IL 

EAST  DUNDEE,  VILLAGE  OF 

1 703230001 C 

1/22«7 

97-05-1 31 8A 

oe 

06 

IL 

EDWARDSVILLE,  OTY  OF 

170441 0001 C 
1AJ2298 

3/31/97 
3/26/97 

97-05-1 472A 
96-05-3804A 

02 

05  

EFFINGHAM,  CITY  OF  

01 

06  

ELK  GROVE  VILLAGE,  VILLAGE  OF  

1 70088001 5C 

2/11/97 

97-05-044A 

02 

05  

ELMHURST,  CITY  OF  

1702050004C 

1/22«7 

97-05-1 152A 

01 

06  

FLOSSMOOR.  VILLAGE  OF  -     ..    -.. 

1700910001D 

1/21/97 

96-05-3684A 

02 

05  

FOX  LAKE,  VILLAGE  OF _      „    „... 

1703620005E 

6/24/97 

97-06-3892A 

02 

05 

FRANKFORT  VILLAGE  OF  .      ._    

17197C0213E 
17197C0310E 

6/12/97 
6/2Q/97 

97-06-478P 
97-05-085P 

06 

05  

FRANKFORT.  VILLAGE  OF „„     „ 

06 

05  

FRANKFORT,  VILLAGE  OF  ...._ 

17197C0326E 

6/20«7 

97-0&-085P 

OS 

06 

FRANKFORT  VM  1  AGF  OF  

17197C0195E 
17197C0195E 

6/1 2«7 
6/2a«7 

97-05-478P 
97-05-085P 

06 

05 

FRANKFORT,  VILLAGE  OF  

06 

06  

FRANKFORT,  VILLAGE  OF  ^    .-.       

17197C0213E 

6«y97 

97-05-085P 

06 

05 

IL 

FULTON  C'TYOF    - 

17069000058 
17034900068 

2/19i«7 
1/8/97 

97-0&-1570A 
97-05-1 170A 

02 

05  

GALES8URG,  CITY  OF 

02 

06  

GENEVA.  CITY  OF  „ „ 

17032500028 

1/21/97 

96-05-^246A 

02 

05  

GLEN  ELLYN,  VILLAGE  OF  ..     .. 

1702070005C 

1/21/97 

97-05-378A 

02 

06  

GREEN  OAKS.  VILLAGE  OF 

17036400018 

4/9/97 

97-05-1 986A 

01 

05  

GRUNDY  C^JNTY*              

170256008.% 
1 704970001 B 

3/6«7 
3/31/97 

97-05-1 660A 
97-05-2234A 

01 

06  „ 

HEYWORTH,  VILLAGE  OF 

02 

05  „. 

HINSDALE,  VILLAGE  OF      

17010500048 

4/3«7 

97-06-21 38A 

02 

06  „. 

HINSDALE,  VILLAGE  OF  

17010500038 

6/4/97 

97-05-2562A 

17 

05  

HOFFMAN  ESTATES,  VILLAGE  OF 

17010700088 

2/1 0«7 

97-05-892A 

02 

05  

HOFFMAN  ESTATES,  VILLAGE  OF 

17010700088 

3/26/97 

97-05-890A 

02 

05  

HOFFMAN  ESTATES,  VILLAGE  OF 

1701070008B 
1701070007C 

2/19/97 
M9/97 

97-05-1 244A 
97-05-496A 

02 

05  

HOFFMAN  ESTATES.  VILLAGE  OF  

02 

05  

HOFFMAN  ESTATES.  VILLAGE  OF  ..„.    ..... 

17010700048 

5/7/97 

97-05-1 932A 

02 

06  

HOFFMAN  ESTATES.  VILLAGE  OF  ...     .     

1701070007C 

6/5/97 

97-05-2722A 

02 

05  

HOLIDAY  Mil  IS  VILLAGE  OF    

1 709360001 B 
17075C0040D 

3/12/97 
2/27/97 

97-05-1 872A 
97-05-1 486A 

02 

05  

IROQUaS  COUNTY*  

02 

05  

IROQUOIS  COUNTY*  ._         _ 

17075C0105D 

1/21/97 

97-05-1 OOOA 

02 

05  

IROQUOIS  COUNTY*  

17075C0255O 

2/28«7 

95-05-1638P 

06 

05  

LSI  AND  1  AKF   VII  1  AGE  OP  , 

17037000018 
1 703700001 B 

3C6«7 
5/26/97 

97-05-1 91 4A 
97-05-2796A 

02 

06  

ISLAND  LAKE.  VILLAGE  OF .    _.. 

02 

05  

JEFFERSON  COUNTY 

170305A 

S/9/97 

97-0&-2792A 

02 

05  

JOLIET,  CITY  OF 

17197C0141E 

1/31/97 

97-05-1 464A 

02 

05  

KANE  COUNTY*  ..„     _.          .                     .„. 

17089600448 

3/17/97 

97-05-1 31 P 

06 

05  

KANE  COUNTY*  ..„ *  

17089600448 

3C4/97 

97-05-2140A 

02 

06  

IL 

KANE  COUNTY*  ...                   _.      

17089600708 

2/27/97 

97-05-1 260A 

02 

06 

IL 

KANE  COUNTY*  

17089601068 

6/16/97 

97-05-3480A 

02 

06 

IL 

KANE  COUNTY*  

17089601308 

6/16/97 

97-05-2350A 

02 

06 

IL 

KANE  COUNTY*  .._    ..     .    „.. 

17089601358 

306«7 

97-05-1 066A 

02 

05  

IL 

KANKAKEE  COUNTY* 

1 7033601 90C 

3/26/97 

97-06-21 82A 

oe 

06  .. 

IL 

KANKAKEE  COUNTY* 

1 7033601 56B 

5/28/97 

97-05-3386A 

02 
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Ragkm 


06 
05 
05 
05 
06 
05 
05 
06 
05 
05 
06 
05 
06 
05 
05 
05 
06 
06 
06 
05 
05 
06 
05 
06 
06 
06 
05 
06 

05  . 

06  . 
06  . 
06  . 
06  . 
05  . 
05  . 
05  . 
OS  . 

05  . 

06  . 

05  . 

06  . 
OS  . 

05  . 

06  . 
05  . 

05  . 

06  . 
OS  . 
05  . 
OS  . 

05  . 

06  . 
OS  . 
OS  . 
05  . 
OS  . 
OS  . 
05  . 
05  . 
OS  . 
OS  .. 
OS  . 
OS  . 

05  .. 

06  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  .. 


State 


IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 


Community 


KANKAKEE  COUNTY*  

KANKAKEE  COUNTY*  i. 

KENDALL  COUNTY* 

KENDALL  COUNTY* 

LA  SALLE  COUNTY*  .. 

LAKE  COUNTY*  „. 

LAKE  COUNTY* 

LAKE  COUNTY* \ „....„.. 

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  . „,:, 

LAKE  COUNTY*  

LAKE  FOREST.  CITY  OF  

LAKE  ZURICH,  VILLAGE  OF 

LANSING,  VILLAGE  OF  , 

LONG  GROVE,  VILLAGE  OF 

MACHESNEY  PARK,  VILLAGE  OF 

MACON  COUNTY*  

MADISON  COUNTY*  „., 

MADISON  COUNTY*  .-. 

MARION.  CITY  OF .. 

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  „. 

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  . 

MCHENRY  COUNTY*  _.! 

MCHENRY  COUNTY* 

MCHENRY  COUNTY*  

MCHENRY,  CITY  OF _. 

MCLEAN  COUNTY*  ..... 

MCLEAN  COUNTY*  

METTAWA,  VILLAGE  OF  

MOLINE.  CITY  OF  

MOLINE,  CITY  OF  ! .. 

MOLINE,  CITY  OF  

MOLINE.  CITY  OF  

MOLINE,  CITY  OF  

MOLINE,  CITY  OF  

MONROE  COUNTY*  _ 

MOUNT  PROSPECT.  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 

NAPERVILLE.  CITY  OF 

NAPERVILLE,  CITY  OF  

NAPERVILLE,  CITY  OF 
NAPERVILLE,  CITY  OF 
NAPERVILLE,  CITY  OF 

NAPERVILLE,  CITY  OF 

NEW  LENOX,  VILLAGE  OF  

NORMAL,  TOWN  OF 

NORMAL.  TOWN  OF „ „... 

NORTHBROOK.  VILLAGE  OF  ... 

NORTHFIELD.  VILLAGE  OF  

NORTHFIELD.  VILLAGE  OF  

OAK  BROOK.  VILLAGE  OF  

OAK  FOREST.  CITY  OF 

OAK  FOREST.  CITY  OF 

OAK  FOREST.  CITY  OF 

OAK  FOREST.  CITY  OF „ 

OAK  LAWN,  VILLAGE  OF 

OAK  LAWN,  VILLAGE  OF  

OGLE  COUNTY*  

OGLE  COUNTY*  , 

OLYMPIA  FIELDS,  VILLAGE  OF 
ORLAND  PARK,  VILLAGE  OF  ... 
ORLAND  PARK,  VILLAGE  OF  .... 

OSWEGO,  VILLAGE  OF _.:., 

PALATINE,  VILLAGE  OF 

PALATINE.  VILLAGE  OF 

PALATINE,  VILLAGE  OF  . 

PALOS  HILLS,  CITY  OF 

PALOS  HILLS,  CITY  OF 


Map  panel 


1 7033601 70C 

1 7033601 85C 

1 70341 0020C 

1 70341 0090C 

17040000038 

17035701 408 

17035700558 

17035700908 

17035701 008 

17035701108 

17035701108 

17035701108 

17035701 158 

1703740003C 

17037600058 

1701160005D 

1703800005C 

1710090005A 

17092800258 

17043600858 

17043601208 

17071900038 

17073201158 

1707320350C 

17073203258 

17073202408 

17073202308 

1707320095B 

17073202408 

1704830003D 

17093101008 

17093101258 

17038100058 

17059100058 

17059100108 

17059100108 

1 70591 0005B 

1705910010B 

1705910010B 

1705090050D 

17012900106 

17012900108 

17012900158 

17021 30021 C 

1702130021C 

17021 3001 6C 

17021 3001 6C 

1702130012C 

17197C0037E 

17197C0305E 

17050200058 

17050200058 

17013200100 

1701 330001 C 

1701 330001 C 

17021400036 

1701360005C 

1701360005C 

1701360005C 

1701360005C 

1701 370001 C 

1701370004C 

17052501 15A 

1705250230A 

17013900016 

1701 400001 D 

1701400005D 

1 70341 0040C 

17517000056 

17517000058  • 

17517000058 

1701430003C 

17014300030 


Determination 
date 


5/7/97 
4/21/97 

1/2/97 
2/27/97 
3/26/97 

2/7/97 
6/18/97 
2/11/97 
1/28/97 
3/18/97 
5/19/97 
4/15/97 
3/10/97 

4/7/97 

1/2/97 
3/26/97 
1/28/97 
5/21/97 
1/30/97 

1/3«7 
4/10/97 
1/31/97 
2/11/97 
4/21/97 
4/21/97 

4/7/97 

6/4/97 
3/18/97 

4/8/97 
4/21/97 

5/9/97 

4/9/97 
4/21/97 
5/13/97 
1/22/97 
4/17/97 

3/B/97 
^/21/97 
3/12/97 
4/25/97 
2/26/97 
1/23/97 
2/21/97 
4/15/B7 

4/7/97 

6/18/97 

4/21/97 

6/25/97 

5/20/97 

5/23/97 

5/21/97 

1/17/97 

3/18/97 

2/19/97 

3/4/97 

5/14/97 

4/30/97 

3/26/97 

4/11/97 

6/20/97 

5/21/97 

2/5/97 

6/4/97 

1/8«7 

2/7/97 

5/2/97 

5/5/97 

4/29/97 

3/10/97 

4/11/97 

5/7/97 

3/18/97 

3/18/97 


Case  No. 


97-05-2850A 

97-05-2556C 

97-0&-804A 

97-05-1 842A 

97-05-1 526A 

97-05-1212A 

97-05-201 4A 

97-05-844A 

97-05-1 188A 

97-05-1 184A 

97-05-2654A 

97-05-2676A 

97-05-1 568A 

97-05-1 274A 

97-05-1 32A 

97-05-1 092A 

97-05-670A 

97-05-2458A 

97-05-560A 

97-05-662A 

97-05-1280A 

97-05-1 51 OA 

97-05-1 172A 

97-05-095P 

97-05-095P 

97-05-2302A 

97-05-3440A 

97-05-1 096A 

97-05-21 14A 

97-05-2842A 

97-05-1 980A 

97-05-2394A 

97-05-2780A 

96-05-307P 

97-0&-644A 

97-05-2426A 

97-05-1 858A 

96-05-3654A 

97-05-1 706A 

97-05-2432A 

97-05-1 326A 

97-05-906A 

97-05-1 328A 

97-05-1 654A 

97-05-1 796A 

97-05-2764A 

97-05-2442A 

97-05-3278A 

97-05-1 69P 

97-05-3090A 

97-05-2926A 

97-05-600A 

97-05-946A 

97-05-1 398A 

97-06-756A 

97-05-2582A 

97-05-1 614A 

97-05-822A 

97-05-1 978A 

97-05-1 984A 

97-05-3058A 

97-05-858A 

97-05-2898A 

9&-05-2030A 

97-05-668A 

97-05-03  IP 

97-05-2696A 

97-05-2042A 

97-05-384A 

97-05-1 61 6A 

97-05-1 952A 

97-05-1 090A 

97-05-1 OOOA 


Type 


02 
17 
02 
02 
02 
02 
01 
01 
02 
02 

oe 
oe 
oe 

01 

01 

02 

02 

02 

02 

02 

01 

02 

02 

OS 

OS 

02 

02 

02 

01 

02 

02 

02 

02 

06 
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02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

01 

02 

02 

02 

02 

02 

02 

oe 

02 
02 
01 
02 
01 
17 
02 
02 
OS 
02 
02 
02 
02 
02 
02 
02 


46290  Federal  Register  /  Vol.  62.  No.  169  /  Tuesday,  September  2.  1997  /  Notices 


'»j>."-/    '   .Myi     r:  -;r*{fn'.lG!,«;    vebssor^    V  GOI 


T»li»iofl?    iBlAh^l 


Region 


06 

06 

05 

06 

06 

06 

06 

06 

06 

05 

05 

06 

06 

05 

05 

05 

05 

06 

06 

05 

05 

05 

05 

06 

06 

06 

06 

06 

05 

05 

06 

06 

05 

05 

06 

06 

05 

05 

05 

05 

06 

05 

06 

05 

06 

05 

05 

05 

05 

05 

05 

05 

05 

05 

06 

06 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

06 

05 

06 

06 

06 

06 

06 


otSBO 


Comniunity 


PALOS  HILLS.  CITY  OF 

PEORIA  COUNTY* . 

PEORIA  COUffTY* 

PEORIA  COUHTY'  . .. 

PEORIA.  CITY  OF  

PIATT  COUNTY*  

PIATT  COUNT/*  - 

PLAINFIELD.  VILLAGE  OF 

PLAINFIELD.  VILLAGE  OF ™ 

PLAINFIELD.  VILLAGE  OF 

QUINCY.  CITY  OF  

ROCHELL.  CITY  OF  

ROCK  ISLAND  COUNTY* 

ROCKFORD.  CITY  OF  

ROCKFORD.  CITY  OF  

ROCKFORD.  CITY  OF  

ROLtING  MEADOWS.  CITY  OF 
ROLLING  MEADOWS.  CITY  OF 

ROLLING  MEADOWS.  CITY  OF  

ROLLING  MEADOWS.  OTY  OF  ....... 

ROUND  LAKE  BEACH.  VILLAGE  OF 

SALEM.  CITY  OF  

SANGAMON  COUNTY*  

SCHAUMBURG.  VILLAGE  OF  ^. 

SCHILLER  PARK,  VILLAGE  OF 

SCOTT  COUNTY-  — 

SLEEPY  HOLLOW.  VILLAGE  OF  ..„ 
SOUTH  HOLLAND.  VILLAGE  OF 
SPRING  GROVE,  VILLAGE  OF 

ST.  CLAIR  COUNTY*  

ST.  CLAIR  COUNTY* „ 

ST.  CLAIR  COUNTY* '. 

ST.  CLAIR  COUNTY*  

ST.  JOSEPH.  VILLAGE  OF  ...„ 

STEPHENSON  COUNTY-  . 

THIRD  LAKE,  VILLAGE  OF 

TINLEY  PARK.  CITY  OF  

TINLEY  PARK.  CITY  OF  

TINLEY  PARK,  CITY  OF  

TINLEY  PARK,  CITY  OF 
TINLEY  PARK.  CITY  OF 
TINLEY  PARK.  CITY  OF  ... 

TOULON,  CITY  OF  

VERMILION  COUNTY  . 

VIENNA,  CITY  OF  „ 

WARRENVILLE,  CITY  OF  . 
WARRENVILLE,  CITY  OF  . 
WASHINGTON.  CITY  OF  .. 

WATSEKA.  CITY  OF  

WAUCONDA,  VILLAGE  OF 
WESTCHESTER,  VILLAGE  OF 

WHEATON,  CITY  OF „ 

WHITESIDE  COUNTY*  

WILL  COUNTY*  

WILL  COUNTY* 

WILL  COUNTY* 

WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY  * 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 
WILL  COUNTY* 

WILL  cou^f^Y• 

WILL  COUNTY* 
WILL  COUNTY  * 
WILL  COUNTY* 


Map  panel 


1701430003C 

1 7053301 25B 

1 7053301 25B 

17053302008 

17053600158 

17054200068 

1705420005B 

17197C0045E 

17197C0045E 

17197C0045E 

17000300208 

17053200028 

1705820100C 

17072300108 

17072300148 

17072300108 

1701550005C 

1701550005C 

1701550005C 

1701550005C 

1 703890001 C 

17045400058 

1709120165C 

1701 58001 OD 

17015900058 

17090500758 

17033100018 

1701 630001 C 

17048500028 

1706160040A 

1706160040A 

1706160075A 

1706160085A 

1 700320001 B 

17063900758 

1703920001C 

17197Ca212E 

17197C0218E 

17197C0218E 

17197C0214E 

17197C0212E 

17197C0214E 

1707798 

17093500068 

17031 90001 B 

17021 80002C 

1702180002C 

1706550005C 

17075C0120O 

17039600028 

17017000018 

17022100058 

17068700258 

17197C0405E 

17197C0186E 

17197C0255E 

17197C0265E 

17197C0310E 

17197C0350E 

17f»7C0385E 

17197C0180E 

17197C0395E 

17197C0180E 

17197C0507E 

17197C0385E 

17197C0034E 

17197C0030E 

17197C0030E 

17197C0185E 

17197C0033E 

17197C0141E 

17197C0037E 

17197C0045E 


Oelermin^ion 


1/23/97 
4/24/97 
8/25/97 
1/1 0«7 
1/1 3«7 
2/27/97 

3/4/97 

4/1/97 
6/30/97 

6«/97 
4/17/97 

3/5«7 
4/17/97 

6/5«7 
2/10/97 

3/6«7 
3/1 8«7 
3/18/97 
6/26/97 
3/11/97 
4/15/97 
2/19/97 

3/6/97 
3/26/97 
2/11/97 
1/21/97 
3/12/97 
3/12/97 
3/21/97 
6/18/97 

3/3/97 
5/23/97 

3/6/97 
5/28/97 

6/6/97 
3/20/97 
6/12/97 
6/12«7 
6/1 2«7 
6/1 2«7 
6/12/97 
6/12/97 
5/15/97 
1/21/97 
3/1 0«7 
5/1 5«7 
5/14/97 
3/26/97 
4/11/97 

3/6/97 
4/15/97 
1/22/97 
3/10/97 
6/16/97 
1/21/97 
1/28/97 
4/23/97 
6/17/97 
6/12/97 
4/11/97 
6/26/97 
5/21/97 
5/27/97 

3/6/97 
1/22/97 

2/7/97 

3/5/97 
5/27/97 
5/27/97 
5/14/97 
3/20/97 
2/27/97 
5/22/97 


Case  No. 


97-05-604A 
97-06-2452A 
97-05-3546A 
97-05-055P 
97-05-1 032A 
97-05-4 12A 
97-05-1 91 6A 
97-05-1 21 OA 
97-05-3046A 
97-05-321 4A 
97-05-2244A 
96-05-1652A 
97-05-2354A 
97-06-34 10A 
97-05- 1492A 
97-06-1 174A 
97-05-1 744A 
97-05-1 744A 
97-05-2434A 
96-05-333P 
97-06-2460A 
97-05-962A 
97-05-402A 
96-05-081P 
97-06-1 530A 
96-0&-4328A 
97-05-1 01 8A 
97-05-1 194A 
97-05-1 33P 
97-05-2 124A 
97-06-752A 
97-05-31 26A 
97-05-1 652A 
97-05-2990A 
97-05-1 65P 
97-05-1 392A 
97-05-161 P 
97-05-1 61 P 
97-05-1  SIP 
97-05-1 61 P 
97-06-161 P 
97-06-161 P 
97-06-31 16A 
96-05-21 5P 
97-05-430A 
97-05-3048A 
97-05-^1 08A 
97-05-622A 
97-05-2658A 
97-0S-1372A 
97-05-1 3a2A 
97-05-1 01 2A 
97-05-1 702A 
97-05-2834A 
95-05-2968A 
97-05-300A 
97-05-1 904A 
97-05-237P 
97-05-063P 
97-05-1 076A 
97-05-2790A 
97-05-21 70A 
96-06-243P 
97-05-1 074A 
97-05-676A 
97-05-930A 
96-05-1 87P 
97-05-2960A 
96-05-243P 
97-05-31 62A 
97-06-1 988A 
97-05-1 862A 
96-06-221 OP 
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Type 


Region 
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05 

02 

02 

02 

05 

02 

02 

01 

02 
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02 

02 

02 

02 

02 

06 

02 
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05 

05 

06 

06 

06 

02 

06 

01 

01 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 

02 

05 
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01 

02 

02 

06 

02 

17 

01 

06 

02 

06 

02 

02 

02 

05 


06 

06 

05 

05 

05 

06 

05 

05 

06 

06 

06 

05 

05 

05 

05  . 

05  . 

OS  . 

05  . 

06  . 
06  . 

05  . 

06  . 
05  . 
05  . 
05  . 

05  . 

06  . 
05  . 
05  . 

05  . 

06  . 
05  . 
05  . 
05  . 

05  . 

06  . 
05  . 
05  . 

05  . 

06  .. 
05  .. 

05  .. 

06  .. 
05  .. 

05  .. 

06  .. 
OS  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  .. 

05  .. 

06  .. 
05  .. 
05  .. 
05  .. 
05  .. 
05  ... 
05  ... 
05  ... 
OS  ... 
05  ... 
05  ... 
05  ... 
05  ... 
05  ... 
05  ... 
05  ... 
05  ... 
05  ... 
05  ... 


State 


IL 
1 
L 
IL 
IL 
IL 
L 
L 
IL 
IN 
N 
IN 
IN 
N 
N 
N 

IN 
N 
N 
IN 
IN 
N 
N 
N 
N 
N 

IN 
N 
N 

IN 

IN 
N 
N 
N 

IN 

IN 

N 

N 

IN 

IN 

IN 

N 

N 

IN 

IN 

N 

N 

IN 

N 

N 

N 

IN 

N 

N 

N 

IN 

N 

N 

IN 

N 

N 

N 

N 

N 

N    . 

IN 

N 

N 
IN 

N 

N 

N 
IN 


Community 


WILL  COUNTY* 

WILL  COUNTY* 

WILL  COUNTY  * 

WILL  COUNTY* 

WILL  COUNTY* 

WILL  COUKTY*  

WILLOWBROOK,  VILLAGE  OF 

WINNEBAGO  COUNTY* 

WINNEBAGO  COUNTY* _, 

ADAMS  COUNTY*  _ 

ALLEN  COUNTY 

ALLEN  COUNTY 

ALLEN  COUNTY*  _ 

ALLEN  COUNTY* 

ALLEN  COUNTY* 

ALLEN  COUNTY* 

ALLEN  COUNTY* 

ALLEN  COUNTY* 

ALLEN  COUNTY* 

AUBURN.  CITY  OF 

BARTHOLOMEW  COUNTY 

BLOOMINGTON.  CITY  OF 

BLUFFTON.  CITY  OF  

BROWN  COUNTY*  

BROWN  COUNTY*  „„ 

BROWN  COUNTY*  

CARMEL,  CITY  OF  

CARROLL  COUNTY*  

CARROLL  COUNTY*  , 

CARROLL  COUNTY*  „. 

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

COLUMBUS.  CITY  OF 

COLUMBUS.  CITY  OF 

COLUMBUS.  CITY  OF 

COLUMBUS.  CITY  OF 

DELAWARE  COUNTY*  . 

DYER,  TOWN  OF  

DYER.  TOWN  OF  

EATON,  TOWN  OF 

ELKHART  COUNTY* 

ELKHART  COUNTY*  .„ 

ELKHART  COUNTY* 

ELKHART  COUNTY* 

ELKHART.  CITY  OF  

EVANSVILLE,  CITY  OF  , 

EVANSVILLE,  CITY  OF  

EVANSVILLE.  CITY  OF  

FAIRMOUNT.  TOWN  OF  

FORT  WAYNE.  CITY  OF 

FORT  WAYNE,  CITY  OF 

FORT  WAYNE.  CITY  OF 

FORT  WAYNE,  CITY  OF  

FORT  WAYNE.  CITY  OF  ..... 
FORT  WAYNE,  CITY  OF  ..... 

FORT  WAYNE.  CITY  OF 

FORT  WAYNE.  CITY  OF 

FORT  WAYNE,  CITY  OF 

FORT  WAYNE.  CITY  OF  

FORT  WAYNE.  CITY  OF 

FORT  WAYNE.  CITY  OF , 

FORT  WAYNE.  CITY  OF  „... 

FRANKLIN.  CITY  OF  , 

FRANKLIN.  CITY  OF  

FULTON  COUNTY*  

GIBSON  COUNTY*  .„ 

GRANT  COUNTY* 

HANCOCK  COUNTY*  


Map  panel 


17197C0045E 

17197C0090E 

17197C0135E 

17197C0135E 

17197C0141E 

17197C0030E 

1702220002C 

17072000158 

1 7072001 05B 

1804240075C 

18003C0290D 

18003C0430O 

18003C0385D 

18003C0350O 

18003C0260E 

18003C0215D 

18003C0180D 

18003C0165E 

18003C0265O 

1800460005C 

18000600508 

1801690040C 

18028900018 

18517401058 

1851740020B 

1851740020B 

1800810005C 

18001900538 

18001900546 

1800190053B 

1 8042601 75C 

1804260125C 

1 8042601 25C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1800070020D 

1800070020C 

1 80007001 OD 

1800070020C 

1 80051 0075C 

1801290002C 

1801290002C 

1800510125C 

1800560005A 

18005600108 

18005600108 

18005600158 

1 80057001 OC 

18025700068 

18025700018 

18025700018 

1800748 

18003C0270E 

18003C0285E 

18003C0260E 

18003C0270E 

18003C0290D 

18003C0270E 

18003C0270E 

18003C0270E 

18003C0270E 

18003C0260E 

18003C0170D 

18003C0270E 

18003C0270E 

18011400Q2B 

18011400028 

18007000256 

1804340005A 

18043501008 

18041900508 


Determination 
date 


S/22/97 

4/11/97 
5/22/97 
S/22/97 
1/23/97 
6/25/97 
6/2097 
2/19/97 
6«/97 
1/8/97 
1/22/97 
1/3«7 
4/4/97 
2/28/97 
5«/97 
1/1097 
S/26/97 
4/1/97 
6/30/97 
2/27/97 
6/26/97 
3/4/97 
2/19/97 
2/21/97 
4/17/97 
1/20/97 
1/7/97 
3/18/97 
3/18/97 
3/18/97 
2/26/97 
2/19/97 
3/31/97 
1/28/97 
2/26/97 
2/26/97 
1/22/97 
6/16/97 
2/7/97 
6/16/97 
4/11/97 
3/31/97 
4/7/97 
1/31/97 
4/28/97 
4/25/97 
4/30/97 
6/20/97 
2/7/97 
6/9/97 
4/25/97 
6/2/97 
6/25/97 
1/7/97 
5/29/97 
S/21/97 
5/S/97 
6/10/97 
5/28/97 
6/25/97 
6/4/97 
2/28/97 
2/28/97 
5/7/97 
4/17/97 
2/19/97 
3/8/97 
4C1/97 
1/17/97 
3/18/97 
1/2/97 
5/5/97 
5/27/97 


Case  No. 


Type 


96-05-2210P 

97-05-2672A 

96-05-2210P 

96-05-221  OP 

97-05-1 234A 

97-05-3724A 

97-05-902A 

97-05-1 580A 

97-05-1 65P 

97-05-526A 

97-05-1 002A 

97-05-e52A 

97-06-069P 

97-05-1 868A 

97-05-2396A 

97-05-1214A 

96-05-051 P 

97-05-1 064A 

97-05-1 804A 

97-05-1 860A 

97-05-2318A 

97-05-324P 

97-05-1 726A 

96-05-3268A 

97-05-2034A 

97-05-9 14A 

97-05-882A 

97-05-630A 

97-05-630A 

97-O5-630A 

97-05-1 81 6A 

97-05-1 296A 

97-06-1 81 8A 

97-05-1 108A 

97-05-1 208A 

97-05-1 362A 

97-05-1 364A 

97-05-2996A 

97-05-456A 

97-05-2996A 

97-05-2 148A 

97-06-1 898A 

97-05-1 460A 

97-05-834A 

96-05-4096A 

97-05-2240A 

97-05-2532A 

97-05-3530A 

97-05-998A 

97-05-3524A 

97-05-1 202A 

97-05-3 196A 

97-05-3522A 

97-05-728A 

97-05-3232A 

97-05-1 684A 

97-05-2464A 

97-05-351 OA 

97-05-3438A 

97-05-3334A 

97-05-3234A 

97-05- 1846A 

97-06-1 742A 

97-05-3148A 

97-05-2776A 

97-05-1 466A 

97-05-1 982A 

96-05-4354A 

97-(B-922A 

97-05-1 962A 

96-05-3582A 

97-05-2406A 

97-05-2g22A 


06 

02 

06 

05 

01 

01 

01 

02 

OS 

02 

02 

01 

05 

02 

02 

02 

05 

02 

01 
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02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

01 

02 

01 

17 
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02 

02 

02 

17 

02 

02 

02 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 
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Region 
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06 
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06  . 
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06 
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06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 „. 

IN 

06  

IN 

06  .. 

IN 

06      .-. 

IN 

06  

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06  

IN 

06 

IN 

05  

IN 

05  

IN 

06  

IN 

06 

IN 

06       ~ 

IN 

06     ..™ 

IN 

06 

IN 

06       ... 

IN 

06 

IN 

06      .... 

IN 

06  »   ... 

IN 

06  . 

IN 

06 

IN 

05 

IN 

06  ...    . 

IN 

06 

IN 

06 

IN 

06 

IN 

06  

IN 

06 

IN 

05 

IN 

06  

IN 

06 

IN 

06 

IN 

06™.. 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

06 

IN 

05 

IN 

05 

IN 

05  

IN 

06  

IN 

06  

IN 

06 

IN 

06     . 

IN 

State 


Community 


HANCCXJK  COUNTY*  ... 
HANCOCK  COUNTY*  ... 
HANCOCK  COUNTY*  .„ 
HENDRICKS  COUNTY* 
HENDRICKS  COUNTY* 
HENDRICKS  COUNTY* 
HENDRKa<S  COUNTY*  „„, 
HENDRKXS  COUNTY*  „_. 
HENDRICKS  COUNTY*  .... 
HENDRICKS  COUNTY*  „... 

HENRY  COUNTY* „.... 

HENRY  COUNTY* 

INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOUS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOUS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOUS.  CITY  OF  „ 
INDIANAPOLIS,  CITY  OF  ... 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS,  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOUS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS,  CITY  OF  .. 
INDIANAPOLIS,  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOUS,  CITY  OF  .. 
INDIANAPOUS,  CITY  OF  .. 
INDIANAPOLIS,  CITY  OF  .. 
INDIANAPOLIS,  CITY  OF  .. 
INDIANAPOLIS.  CITY  OF  .. 
INDIANAPOLIS,  CITY  OF 
INDIANAPOLIS.  CITY  OF 
INDIANAPOLIS.  CITY  OF 

INDIANAPOLIS.  CITY  OF 

JACKSON  COUNTY*  

JASPER.  CITY  OF „..™ 

JASPER.  CITY  OF  

JASPER.  CITY  OF  

JEFFERSONVILLE,  CITY  OF 
JEFFERSONVILLE.  CITY  OF 
JEFFERSONVILLE,  CITY  OF 
JEFFERSONVILLE,  CITY  OF 
JEFFERSONVILLE,  CITY  OF 

JOHNSON  COUNTY* 

JOHNSON  COUNTY* 

JOHNSON  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY*  . 

KOSCIUSKO  COUNTY*  . 

LAGRANGE  COUNTY  

LAGRANGE  COUNTY 

LAKE  COUNTY*  

LAKE  COUNTY* 

LOWELL,  TOWN  OF 

MADISON  COUNTY*  

MARSHALL  COUNTY*  

MENTONE,  TOWN  OF  

MICHIGAN  CITY.  CITY  OF 
MORGAN  COUNTY* 


Map  panel 


1804190100B 

1804190100B 

1804190100B 

18041501006 

18041501 OOB 

1804150100B 

1804150100B 

18041500S0B 

1804150100B 

1804150100B 

18065C0050C 

18065C0145C 

1801590090D 

1801S90040D 

1801590040D 

1801590O45D 

18015900S0D 

1801590065D 

1801590065D 

1801590075D 

1801590030D 

1801590090D 

1801590090D 

1801590095D 

1801590035D 

1801590075D 

1801 59001 5D 

1801590030D 

180159000SD 

1801 59001 OD 

1801590010D 

1801590O40D 

180159001DD 

1801590015D 

1801 59001 5D 

1801S00020D 

1801590020D 

1801590020D 

1801590020D 

1801590030D 

1801590030D 

1801590010D 

18040500606 

1800550010C 

1800550010C 

180056001  DC 

1800270005D 

18042601 75C 

1 8042601 75C 

1800270005D 

1800270005D 

1801110008C 

1801110016C 

180111001BC 

18085C0080C 

1808SC0100C 

18085C0100C 

18085C0100C 

18085C0086C 

18085C0035C 

18085C0035C 

18085C0031C 

18085C0086C 

18012500038 

1801250004B 

18012601306 

18012601356 

1801370005C 

18044200056 

18044300606 

18085C0125C 

18014700158 

18017600508 


Determination 
date 


3/1  a/97 

4/21/97 

5/27/97 

5/igi«7 

3/20f97 

2/27/97 

3/12/97 

4/17/97 

3/24/97 

1/24/97 

6/2/97 

4/11/97 

5/28/97 

5/27/97 

2/7/97 

2/25«7 

3/14/97 

6/13/97 

1/21/97 

3/4/97 

1/22/97 

2/27/97 

2/27/97 

1/21/97 

6/6/97 

3/4/97 

3/4«7 

5/1/97 

3/26/97 

5/23/97 

5/5/97 

2/13/97 

1/21/97 

4/26/97 

4/7/97 

3/4/97 

2J25I97 

5/1 5«7 

3/12/97 

5f7/97 

5/1/97 

4/7/97 

3/17/97 

3/3/97 

4/25/97 

6/12/97 

4/9/97 

6C/97 

4/24/97 

6C/97 

4/24/97 

6/B/97 

6/12/97 

6/12/97 

5/21/97 

2/13/97 

6/12/97 

2/28/97 

3/12/97 

6/16/97 

3/26/97 

4/7/97 

3/12/97 

2/27/97 

6/19/97 

3/31/97 

4/30/97 

3/4/97 

3/12/97 

3/5/97 

6/4/97 

4/1/97 

1/22/97 


Case  No. 


97-05-21 74A 

97-05-2584A 

97-05-2924A 

97-05-2392A 

97-05-2064A 

97-05-71 6A 

97-05-1 624A 

97-05-2004A 

96-05-291 6A 

97-05-502A 

97-O6-2506A 

96-06-3772A 

97-05-1 196A 

97-0&-3216A 

97-05-920A 

97-05-2000A 

96-05-331 P 

97-06-1 71 P 

97-05-672A 

97-05-1 878A 

97-05-622A 

97-05-1 508A 

97-05-786A 

97-05-660A 

97-05-3220A 

97-05-066A 

97-05-099P 

97-05-231 OA 

97-05-21 10A 

97-05-032A 

97-06-2526A 

97-0§-1148A 

97-05-61 6A 

97-05-2374A 

97-06-2486A 

97-05- 1452A 

97-05- 1640A 

97-05-21 94A 

97-05-778A 

97-05-2008A 

97-05-23 10A 

97-05-476A 

97-05-2084A 

96-05-3794A 

97-05-1 140A 

97-05-624A 

97-05-1 946A 

97-05-3 166A 

97-06-2278A 

97-05-3 166A 

97-05-2278A 

97-05-2666A 

97-05-2624A 

97-05-2624A 

97-05-1 590A 

97-05-744A 

97-06-2998A 

97-05-1 598A 

97-O5-2052A 

97-05-3636A 

97-05-2344A 

97-05-1 384A 

97-05-2052A 

97-05-1 272A 

97-06-3504A 

97-05-1 72A 

97-05-1 54P 

97-05-1 038A 

97-05-1 588A 

97-05-1 378A 

97-05-3442A 

97-05-2468A 

97-05-1 052A 


Type 


Region 


01 

02 

02 

01 

02 

02 

01 

01 

01 

02 

01 

01 

02 

01 

01 

02 

05 

06 

02 

01 

02 

02 

02 

17 

01 

01 

05 

02 

02 

01 

01 

01 

02 

02 

01 

01 

02 

02 

01 

01 

02 

01 

02 

01 

01 

17 

02 

02 

02 

02 

02 

02 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

02 

02 

02 


State 


05  

IN 

05  

IN 

06 

IN 

06  ....... 

IN 

05  

IN 

05  

IN 

05  

IN 

06  

IN 

05  

IN 

05 

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

06 

IN 

05  

IN 

06 

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

06 

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  .; 

IN 

05  „ 

IN 

Community 


MORGAN  COUNTY*  

MUNCIE,  CITY  OF 

MUNCIE,  CITY  OF _„. 

NEW  ALBANY,  CITY  OF  

NEW  PROVIDENCE,  TOWN  OF 

NEWBURGH,  TOWN  OF  ..„ 

NOBLE  COUNTY*  

NOBLE  COUNTY*  „ 

NOBLE  COUNTY*  

NOBLESVILLE.  CITY  OF 

NOBLESVILLE.  CITY  OF 

NOBLESVILLE,  CITY  OF 

NOBLESVILLE.  CITY  OF ^, 

NOBLESVILLE,  CITY  OF „, 

NOBLESVILLE,  CITY  OF 

NOBLESVILLE,  CITY  OF 

NOBLESVILLE,  CITY  OF 

NOBLESVILLE.  CITY  OF .„.. 

NOBLESVILLE.  CITY  OF „. 

NOBLESVILLE.  CITY  OF 

OHIO  COUNTY*  „. 

PORTER  COUNTY*  

PORTER  COUNTY*  .„„ 

PORTER  COUNTY*  ... 

POSEY  COUNTY* „. 

PUTNAM  COUNTY*  _ 

RISING  SUN,  QTY  OF „.. 

SCHERERVILLE,  TOWN  OF  . 

SEYMOUR.  CITY  OF _^ 

SEYMOUR,  aTY  OF 

SEYMOUR,  CITY  OF 

SEYMOUR.  aTY  OF .... 

SEYMOUR.  CITY  OF  _... 

SEYMOUR,  CITY  OF  , 

SEYMOUR.  CITY  OF ....,; 

SHELBY  COUNTY*  „ 

SOUTH  BEND,  CITY  OF  

ST.  JOHN,  TOWN  OF 

ST.  JOSEPH  COUNTY*  

ST.  JOSEPH  COUNTY*  

STEUBEN  COUNTY*  ..„ „„. 

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  .^>i 

STEUBEN  COUNTY*  

STEUBEN  COUNTY*  ; 

STEUBEN  COUNTY*  

SYRACUSE,  TOWN  OF _.., 

SYRACUSE,  TOWN  OF  •.„„ 

TELL  CITY,  CITY  OF  „„ 

TELL  CITY.  CITY  OF  „_. 

TIPPECANOE  COUNTY*  

TIPTON,  CITY  OF ..,„ 

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  ;. 

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY* 
VANDERBURGH  COUNTY* 
VANDERBURGH  COUNTY* 
VANDERBURGH  COUNTY* 
VANDERBURGH  COUNTY* 

VIGO  COUNTY*  „ 

WARRICK  COUNTY*  

WARRICK  COUNTY*  

WARRICK  COUNTY* 


Map  panel 


18017600506 

1 80051 0075C 

1800530002C 

1800620005C 

1804640001 A 

1802760001 B 

18018300506 

18018300758 

1801830075B 

1800820030E 

1800820030E 

1800820030E 

1800620030E 

1800820030E 

1800820030E 

1800820025E 

1800820025E 

1800820025E 

1800820005E 

1800820030E 

1804068 

18042500708 

18042500606 

18042500606 

180209B 

18021300036 

18040700016 

18014200056 

1800990004C 

1800990004C 

1800990004C 

1800990004C 

1800990004C 

1800990004C 

1800990004C 

180235ai50e 

1802310006C 

1801410005C 

18022400406 

1 8022401 50A 

18024300256 

18024300756 

18024300258 

18024300256 

18024300258 

18024300256 

18024300256 

18024300258 

18024300258 

18024300256 

18024300256 

18024300258 

18085C0031C 

18085C0031C 

1801978 

1801978 

18042800508 

1 802550001 C 

1802560025C 

18025601006 

18025600506 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

18026300808 

1804180100C 

18041801756 

18041801758 


Detemiination 


5/7/97 
4/25/97 
6/4/97 
5/7/97 
3/7/97 
5/21/97 
4/15/97 
2/19/97 
2120197 
3/26/97 
4/24/97 
3/4/97 
3/18/97 
2C1/07 
3/4/97 
5/19/97 
5««7 
4/7/97 
4/7/97 
3/18/97 
1/3/97 
3/20/97 
2/10/97 
5/14/97 
2/2S/97 
3/20/97 
1/3/97 
5/19/97 
5/7/97 
4/3/97 
1/28/97 
4/8/97 
3/4/97 
4/7/97 
4/11/97 
6/6/97 
4/22/97 
3/20/97 
6/25/97 
4/17/97 
2126m 
5/27/97 
6/25/97 
5/21/97 
5/7/97 
4/17/97 
3/26/97 
4/25/97 
3/18/97 
3/18/97 
\/22/97 
A/29/97 
1/10/97 
3/14/97 
4/14/97 
4/2/97 
6/16/97 
4/29/97 
5/15/97 
1/22/97 
2/12/97 
6/30/97 
5/6/97 
3/1 2«7 
4/1/97 
2/19/97 
2127/97 
3/11/97 
6/30/97 
4/1/97 
3/4/97 
4/17/97 
4/14/97 


Case  No. 


97-0fr-1522A 
97-05-231 4A 
97-05-3404A 
97-05-2896A 
97-05-81 6A 
97-0&-2572A 
97-06-21 16A 
97-05-1 030A 
97-05-1 386A 
97-05-1 622A 
97-05-2492A 
97-05-1 808A 
97-06-1 634A 
97-05-1 480A 
97-06-1 452A 
97-06-28 16A 
97-05-2446A 
97-05-2020A 
97-06-1 812A 
97-05-1 634A 
97-05-724A 
07-05-1 088A 
97-05-1 64A 
97-05-2770A 
97-06-1 866A 
97-05-1 366A 
97-05-724A 
97-05-291 OA 
97-05-31 36A 
97-05-1 300A 
97-05-1 428A 
97-06-1 51 6A 
97-05-1 608A 
97-05-21 ISA 
97-05-2294A 
97-05-1 974A 
97-06-2066A 
97-05-2070A 
97-05-3376A 
97-06-966A 
97-05-1 876A 
97-O5-2068A 
97-06-3666A 
97-06-3284A 
97-05-31 50A 
97-05-2862A 
97-05-1 880A 
97-05-1 538A 
97-05-1 290A 
97-05-1 290A 
96-05-3872A 
97-05-2570A 
97-05-1 084A 
97-05-1 830A 
97-06-2232A 
97-05-2256A 
97-05-2296A 
97-05-1 178A 
97-06-3250A 
97-05-1 182A 
97-06-7 12A 
97-05-3758A 
97-06-3204A 
97-0&-2090A 
97-06-1 884A 
97-06-1 250A 
97-06-1 248A 
97-06-1 246A 
97-05-3784A 
97-05-1 042A 
97-06-1 920A 
97-06-2470A     - 
97-06-2756A 


Type 

17 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

02 

02 

01 

02 

02 

01 

02 

02 

oe 

01 
02 

(» 
02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
02 
17 
02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

01 

02 

02 

02 

Ot 

02 

01 

02 

de 

02 
02 

oe 
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Region 

State 

Ck)nimunily 

Map  panel 

Determination 
date 

Case  No. 

Type 

06 

IN 

WARRICK  COUNTY  *  » 

18041802006 

3/24/97 

97-06-1 51 8A 

02 

06 

IN 
M 

WELLS  COUNTY  *  „    

1 8028801 OOC 
1 8028801 OOC 

1/21/97 
3/26^7 

97-O5-620A 
97-0S-2312A 

02 

06 

WELLS  COUNTY*  

02 

06      . 

M 

WEST  LAFAYETTE.  CITY  OF "  _.    

1802S40002C 

3/4/97 

97-05-1 424A 

01 

06 

IN 

WESTFIELD,  TOWN  OF 

1800830011C 

6/1 8«7 

97-O5-2094A 

02 

06 

IN 

WHITE  COUNTY- ..      .„     

1804470002C 

2/28/97 

97-05-352A 

02 

06 

IN 

WHITLEY  COUNTY*  .„ -     

18029800Q2B 

2/27/97 

97-05-1 308A 

02 

06 

IN 
Ml 

WHITLEY  COUNTY*  

18029800026 
260498A 

3/25/97 
1/21/97 

97-05-1 578A 
96-05-4230A 

02 

06  

ALBEE.  TOWNSHIP  OF  

02 

06 

Ml 

ALLEGAN,  CITY  OF  -      

26000300016 

5C1/97 

97-05-2860A 

02 

06 

Ml 

ALPENA,  CITY  OF _•. 

2600100006B 

4/7/97 

97-O5-2400A 

02 

06 

Ml 
Mi 
Ml 

ANN  ARBOR  CITY  OF  

260213001 1C 
2602130010C 
260705000SB 

2/28/97 
1/3«7 
4/7/97 

97-05-1 288A 

97-05-656A 

97-05-926A 

02 

06 

ANN  ARBOR,  CITY  OF  

02 

06 

ARLINGTON,  TOWNSHIP  OF 

02 

06 

Ml 

BANGOR,  TOWNSHIP  OF  

26017C0145D 

stism 

97-05-2576A 

02 

06 

Ml 
Ml 
Ml 

BANGOR  TOWf^SHIPOF _ 

26017C0140D 
26017C0140D 
26037400606 

A/7197 

5/1 5«7 

6/9/97 

97-05-2252A 
97-05-2822A 
97-05-2972A 

02 

tm 

BAYCTTY  CITY  OF            , 

01 

06 

BAY  MILLS,  TOWNSHIP  OF  .._     ..      .._ 

02 

06  .. — 

Ml 

BEDFORD,  TOWNSHIP  OF  

26014200086 

5/7/97 

97-05-3028A 

02 

06 

Mi 

BEDFORD,  TOWNSHIP  OF  .„ 

26014200116 

2120197 

97-05-450A 

17 

06  .. — 

Ml 

BLOOMFIELD.  TOWNSHIP  OF 

26016900166 

6I26I97 

97-05-2826A 

02 

06       -. 

Mi 

BflOOMFIELD,  TOWNSHIP  OF      ._ 

26081 5002SA 

5C1/97 

97-05-2858A 

02 

06 

Mi 

BflOOH«FIELD.  TOWNSHIP  OF             „ 

26081 5002SA 

3/26/97 

97-05-1 746A 

02 

06 

Mi 

BUCHANAN,  TOWNSHIP  OF ..    —    

260555 

477197 

97-05-578A 

02 

06 

Mi 

BUCHANAN.  TOWNSHIP  OF  .._    „             

3«V97 

97-05-1 562A 

02 

06  

Ml 

BURLINGTON.  TOWNSHIP  OF . 

260651 001 OB 

4/29«7 

97-05-2264A 

02 

06       ... 

Mi 

CARROLLTON.  TOWNSHIP  OF  

26018700016 

3/12/97 

97-05-234A 

01 

06 

Ml 

CASCADE  CHARTER.  TOWNSHIP  OF 

26081400eSA 

1/28/97 

97-05-974A 

02 

06 

Ml 

CASCO,  TOWNSHIP  OF  

2600040005A 

5/7/97 

97-05-2474A 

02 

06 

Ml 
Ml 

CHESTERFIELD  TOWNSHIP  OF ._. 

26012000106 
26019400036 

3/26/97 
3/4/97 

97-05-1 442A 
97-06-1 71 8A 

02 

06 

CLAY.  TOWNSHIP  OF  .- 

02 

06 

Ml 

CLAY.  TOWNSHIP  OF 

26019400036 

6/16«7 

97-05-2886A 

oe 

06 

Ml 

dAY  TOW?>ISHiPOP 

26019400038 

2/27/97 

97-05-1 20A 

01 

06  -     - 

Ml 

CLAY.  TOWNSHIP  OF      

26019400026 

3/4/97 

97-05-1418A 

02 

06 

Mi 

CLAY,  TOWNSHIP  OF  

26019400038 

3«y97 

97-05-686A 

02 

06  

Mi 

CLEVELAND,  TOWNSHIP  OF  ..      .„.. „ 

2603Q2A 

4/1  (¥97 

97-05-1 736A 

02 

06 

Mi 

CLEVELAND,  TOWNSHIP  OF  .. 

260302A 

2/26/97 

97-05-1 852A 

02 

06 

Ml 

CUNTON,  TOWNSHIP  OF  .._ 

26012100060 

6/12/97 

97-05-241 OA 

17 

06 

Ml 

CUNTON.  TOWNSHIP  OF  .„         

26012100150 

5r\M7 

97-05-1 936A 

01 

06 

Mi 

CUNTON,  TOWNSHIP  OF  ..„ 

26012100150 

3/1 4«7 

97-05-2 120A 

02 

05 

Ml 
Ml 

COI  nWATFR  TOWNSHIP  OF  _ ,. 

260826001 OA 
260626001 OA 

5/5/97 
5«/97 

97-05-1 950A 
97-05-2752A 

02 

06 

COI  nWATFR.  TOWNSHIP  OF     

02 

06 

Mi 

COt.nWATFR,  TOWNSHIP  OF    

260626001 OA 

5/7/97 

97-05-3096A 

02 

06 

Ml 

COMMERCE,  TOWNSHIP  OF 

26047300056 

3/10^7 

97-05-1 650A 

02 

06 

Ml 

CORUNNA,  TOWNSHIP  OF  ._ „           ._    

2606020001 A 

4/1/97 

97-05-1 484A 

02 

06 

Ml 

CROSSWELL.  CITY  OF  _ 

260S15A 

4/1 5»7 

97-05-291 8A 

02 

06 

Ml 

DE  WtTT.  TOWNSHIP  OF  _- 

26063100056 

3«/97 

97-05-1 886A 

02 

06 

Ml 

DEARBORN  HEIGHTS,  CITY  OF 

260221 0007C 

4/25/97 

97-O5-2080A 

02 

06  

Ml 
Mi 

DEARBORN,  CITY  OF _     „ _.    „... 

26022000050 

26035000058 

2«1/97 
2J6197 

97-05-1 942A 
97-05-606A 

02 

06 

DEEP  RIVER,  TOWNSHIP  OF 

02 

06 

Mi 

EAST  CHINA,  TOWNSHIP  OF  ...    

26019700056 

1/28/97 

97-05-1 294A 

02 

06 

Ml 

EAST  CHINA,  TOWNSHIP  OF  

26019700056 

6725/97 

97-05-2740A 

01 

06 

Mi 

Ml 

FABIUS,  TOWNSHIP  OF  ..      .... 

260781 0025A 
260781 0025A 

5/14/97 
2/1 3«7 

97-05-2852A 
97-05-1 476A 

02 

06 

FABIUS,  TOWNSHIP  OF 

02 

06  „   ... 

Ml 

FARMINGTON  HILLS.  CITY  OF 

26017200108 

4/29/97 

97-05-954A 

17 

06 

Ml 

FARMINGTON  HILLS,  CITY  OF 

26017200108 

4«1/97 

97-05-2746A 

02 

06 

Ml 

FARMINGTON  HILLS,  CITY  OF        ._      

26017200106 

5^21/97 

97-05-3260A 

02 

06     

Ml 
Mi 

FERRYSBURG,  QTY  OF  „ 

26018400016 
2604390001A 

6CQ«7 
2C7/97 

97-05-3728A 
97-05-1 540A 

02 

06-. 

FOWLERVILLE,  VILLAGE  OF  

02 

06 

Mi 
Ml 

FRANKFN|.|,iST  TOWNSHIP  OF 

26017C0170O 
26017C0200O 

3/28/97 
6/26/97 

97-05-2346A 
97-06-31 38A 

02 

06 

FRANKENLUST.  TOWNSHIP  OF 

02 

06 

Ml 

FRASER.  CITY  OF  

26012200016 

3/5/97 

96-05^4360A 

01 

06 

Mi 

GEORGETOWN,  CHRTER  TOWNSHIP 

26058900058 

3/17/97 

97-05-1 944A 

02 

06 

Mi 

GIBRALTAR.  CITY  OF 

2602260001 B 

1/10«7 

97-05-290A 

01 

06  

Mi 

GLADSTONE.  CITY  OF .„ ..„     

26026700016 

3/26/97 

97-05-1 672A 

02 

06 

Ml 

GRAND  BLANC.  TOWNSHIP  OF 

26007900016 

3/17/97 

97-05-1 794A 

01 

06 

Mi 

GRAND  HAVEN,  TOWNSHIP  OF  

26027000056 

3/4/97 

97-05-1 022A 

02 

06 

Ml 

GREEN  OAK.  TOWNSHIP  OF  .. 

26044000158 

3/26/97 

97-05-1 204A 

02 

06  

Ml 

GREEN  OAK,  TOWNSHIP  OF  

26044000208 

2Je/97 

96-0&-4068A 

02 

06 

Ml 

GREEN  OAK,  TOWNSHIP  OF  

26044000206 

4/7/97 

97-05-1 730A 

02 

06 

Ml 

GREEN  OAK.  TOWNSHIP  OF  .._ ... 

26044000206 

6/9/97 

97-0&-3312A 

02 

05 

Ml 

GREENBUSH,  TOWNSHIP  OF  

260001 0007C 

2C1/97 

97-05-1 670A 

02 

06  . 

Ml 

GREENBUSH,  TOWNSHIP  OF  

260001 0004C 

^/^2J97 

97-05-1 026A 

02 

Region 


06 

05 

05 

06 

06 

06 

06 

05 

05 

OS 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05  . 

05 

05  . 

05  . 

05  . 

06  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 

05  . 

06  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 

05  . 

06  . 
06  . 

05  . 

06  . 

05  . 

06  . 
06  . 
06  . 
06  . 
06  .. 
06  .. 

05  .. 

06  .. 
06  _ 
05  _ 

05  .. 

06  .. 
06  .. 
05  .. 
OS  .. 
05  .. 
05  .. 

05  .. 

06  .. 

05  .. 

06  .. 
OS  .. 
05  .. 
05  .. 
05  .. 


State 


Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
I  Ml 


Community 


GREENeUSH.  TOWNSHIP  OF  

GREENBUSH,  TOWNSHIP  OF  . 

HARRISON.  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HOLLAND.  TOWNSHIP  OF 

HOLLAND.  TOWNSHIP  OF . 

IDA,  TOWNSHIP  OF  

IDA.  TOWNSHIP  OF  _ 

IRA,  TOWNSHIP  OF  

JACKSON.  CITY  OF  

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JOHNSTOWN,  TOWNSHIP  OF  ._. 

JOHNSTOWN,  TOWNSHIP  OF 

KALAMAZOO,  CITY  OF _. 

KOCHVILLE.  TOWNSHIP  OF 

KOCHVILLE,  TOWNSHIP  OF 

LAKE  ORION,  VILLAGE  OF . 

LAKE,  TOWNSHIP  OF 

LAKE,  TOWNSHIP  OF 

LAPEER,  CITY  OF  

LEELANAU,  TOWNSHIP  OF  

LEELANAU,  TOWNSHIP  OF  

LIVONIA.  CITY  OF 

MACOMB,  TOWI^HIP  OF 

MACOMB,  TOWNSHIP  OF 

MACOM6,  TOWNSHIP  OF 

MACOM6,  TOWNSHIP  OF 

MACOM6,  TOWNSHIP  OF  „(.;„,:,, 

MARINE  CITY,  CITY  OF ^^ 

MENOMINEE,  TOWNSHIP  OF 

MENOMINEE,  TOWNSHIP  OF 

MENOMINEE,  TOWNSHIP  OF 

MERIDIAN.  CHARTER  TOWNSHIP  OF  ... 
MERIDIAN,  CHARTER  TOWNSHIP  OF  ^ 
MERIDIAN,  CHARTER  TOWfJSHIP  OF  _ 
MERIDIAN,  CHARTER  TOWNSHIP  OF  „. 
MERIDIAN,  CHARTER  TOWNSHIP  OF  ... 
MERIDIAN.  CHARTER  TOWNSHIP  OF  ... 
MERIDIAN,  CHARTER  TOWNSHIP  OF  ... 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF , 

MIDLAND,  CITY  OF 

MONROE,  TOWNSHIP  OF 

MUNOY,  TOWNSHIP  OF ..... 

NEWTON,  TOWNSHIP  OF 

NORTHVILLE,  TOWNSHIP  OF 
NORVELL.  TOWNSHIP  OF  , 
NORVELL.  TOWI^SHIP  OF  . 
NORVELL.  TOWNSHIP  OF  . 
NORVELL,  TOWNSHIP  OF  . 
NORVELL,  TOWNSHIP  OF  . 
NORVELL,  TOWNSHIP  OF  . 
NOTTAWA,  TOWNSHIP  OF 

NOVI,  CITY  OF  

NOVI,  CITY  OF  

NOVI,  CITY  OF  

ONEKAMA.  TOWNSHIP  OF 

OSCODA,  TOWNSHIP  OF  

PAW  PAW,  VILLAGE  OF 

PAW  PAW.  VILLAGE  OF 

PLYMOUTH,  CITY  OF 

PLYMOUTH.  CITY  OF 

PLYMOUTH,  TOWNSHIP  OF  .._, 
PORT  AUSTIN.  TOWNSHIP  OF 

ROSS,  TOWNSHIP  OF 

SAGINAW.  TOWNSHIP  OF 


Map  panel 


2600010004C 

2600010007C 

2601230010C 

260123001 OC 

2601 23001 OC 

2601230010C 

2601230005C 

2601230005C 

2601230005C 

2604920003D 

2604920003D 

26014700058 

26014700056 

26019900056 

2602730001 C 

2608020025A 

2608020025A 

2608020025A 

260355A 

260355A 

2603150016C 

2605010001A 

260501 0002A 

2605880001A 

260030A 

260030A 

26011200010 

2601146 

2601148 

26023300038 

26044500208 

26044500208 

26044500106 

26044500108 

26044500108 

26020000058 

26070200156 

26070200308 

26070200308 

2600930001A 

2600930001A 

2600930001 A 

2600930001 A 

2600930001 A 

2600930001A 

2600930001 A 

2601400005D 

2601400007D 

26014000070 

2601540001A 

260401 0009A 

26064700028 

26066900056 

260424A 

260424A 

260424A 

260424A 

260424A 

260424A 

26051400158 

26017S0005C 

260175000SC 

2601750009C 

26027600018 

26010100500 

26059aA 

260598A 

2602360001C 

2602360001 C 

2602370005C 

260290C 

2606240005A 

26019000208 


Detemiinalion 
date 


5/23/97 
2/21/97 
2/21/97 
2C1/97 
6/18/97 
1/22/97 
4/15/97 
4/17/97 
3/20/97 

2n/97 
1/28/97 
5/14/97 
2/28/97 

3/3/97 
2/28/97 

1/3/97 
2/21/97 

4/7/97 
3/10/97 
2/20/97 
1/17/97 
5/21/97 
2/13/97 

4/7/97 

4/7/97 

3/6/97 
1/21/97 
2/27197 

6A«/97 
1/24/97 
6/16/97 

4/8/97 

5/9if97 
1/21/97 
3/24/97 

1/2/97 
1/28/97 
2/13/97 
3/12/97 
4/23/97 
6/12/97 
5/14/97 
4/25/97 
2/11/97 
2/1M7 
2/19/97 
4/18/97 
2/28/97 

3/4/97 
1/24/97 
4/25/97 
3/20/97 

4/1/97 

2/7/97 

2/27/97 

6/16/97 

2/7/97 

2/27/97 

2/27/97 

.3/14/97 

6/16/97 

3/14/97 

4/15/97 

3/26/97 

2/21/97 

5/27/97 

3/12/97 

4/23/97 

4/B/97 

4/21/97 

3/5/97 

2/21/97 

4/24/97 


Case  No. 


97-05-31 64A 

97-05-1 024A 

97-05-454A 

97-05-228A 

97-05-1 822A 

97-05-1 06A 

97-05-240eA 

97-05-1 722A 

97-05-2206A 

96-05-4144A 

97-05-1 482A 

97-05-2276A 

97-05-1 664A 

97-05-326A 

97-05-1 176A 

96-05-4050A 

97-05-1 47aA 

97-05-2220A 

97-O5-602A 

97-05-700A 

96-05-283P 

97-05-2340A 

97-05-1 544A 

97-05-209eA 

97-05-1 690A 

97-05-2086A 

96-05-3722A 

97-05-1 348A 

97-05-2754A 

96-05-3642A 

97-05-231 P 

96-05-3436P 

97-05-301 6A 

97-05-1 142A 

97-05-824A 

97-05-280A 

97-05-81 4A 

97-05-1 036A 

97-05-1 874A 

97-05-296aA 

97-06-3000A 

97-05-291 4A 

97-05-191QA 

97-05-1 86A 

97-05-1298A 

97-05-958A 

97-05-2992A 

97-05-1 834A 

97-05-1 956A 

97-05-736A 

97-05-2692A 

97-05-1 222A 

97-05-1 620A 

97-05-1 1Q2A 

97-05-1 890A 

97-05-31 12A 

97-05-1 054A 

97-05-1 434A 

97-05-1 200A 

97-05-1 606A 

97-05-2472A 

97-05-866A 

97-05-1 112A 

97-05-944A 

97-05-968A 

97-05-2436A 

97-05-698A 

97-O5-220OA 

97-05-1 734A 

97-05-1 774A 

97-05-682A 

96-05-3192A 

97-05-1 2a2A 


Type 


02 
02 
01 
01 
02 
02 
02 
02 
02 
01 
02 
02 
02 
01 
02 
01 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
06 
02 
02 
02 
02 
02 
02 
02 

oe 
oe 

01 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 

oe 

02 
0^ 
02 

oe 
oe 
oe 
oe 
oe 

02 
02 
02 

oe 
oe 

02 
18 
17 
02 
02 
02 
02 
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Region 

Stale 

Community 

Map  panel 

Detemiination 
date 

Case  No. 

Type 

06 

Ml 

SAGINAW.  TOWNSHIP  OF _ 

2601900020B 

2«8«7 

97-05-1 370A 

02 

06 

Ml 

SOUTHFIELD.  CITY  OF  

2601790010B 

MS/97 

97-05-1 166A 

02 

06 

Mi 

SOUTHFIELD,  CITY  OF  

2601 79001 OB 

M22m 

97-05-1 01 6A 

02 

06 

Ml 

ST.  CHARLES.  VILLAGE  OF  

2605930005C 

Ar2ldl97 

97-05-2724A 

02 

06 

Ml 

ST.  CLAIR  SHORES.  CITY  OF  ^ 

2601270005B 

5/14/97 

97-05-1 928A 

02 

05 

Ml 

ST.  CLAIR  SHORES.  CITY  OF  

2601270005B 

3/24/97 

97-0&-2342A 

02 

06 

Ml 

ST.  CLAIR  SHORES.  CITY  OF  

2601270005B 

4JUf97 

97-05-2700A 

02 

06 

Ml 

ST.  CLAIR  SHORES,  CITY  OF 

2601270005B 

5««7 

97-05-2762A 

02 

06 

Ml 

ST.  CLAIR  SHORES.  CITY  OF  

2601270005B 

6/1 8«7 

97-05-281 2A 

02 

06 

Ml 

ST.  CLAIR  SHORES.  CITY  OF  

2601270005B 

5/27/97 

97-05-3082A 

02 

06     . 

Ml 

STERLING  HEIGHTS.  CITY  OF  

2601 28001 5F 

3/1 2«7 

97-05-1 658A 

01 

06 

Ml 

STRONACH,  TOWNSHIP  OF 

260801 0025A 

M9/97 

97-05-092A 

02 

06 

Ml 

SYLVAN  LAKE,  CITY  OF  „...'.- 

260701 0001 B 

^^^o/97 

97-05-058A 

01 

05 

Ml 

TALLMAOGE.  TOWNSHIP  OF „ 

26049400106 

6/30/97 

97-05-2284A 

02 

06  ........ 

Ml 

TRAVERSE  CITY.  CITY  OF  

2607940025A 

4/1 0«7 

97-06-1 268A 

02 

06 

Ml 
Ml 

TROY  CITY  OF    

2601800002D 
2601800002D 

5/1 5«7 
5/21/97 

97-05-1 438A 
97-05-1 686A 

02 

05 

TROY.  CITY  OF  

02 

06  .. — 

Ml 

TROY.  CITY  OF  

2601800002D 

6/9/97 

97-05-2974A 

02 

06  

Ml 

TROY.  CITY  OF  

2601800004E 

3/1 2«7 

97-05-1 762A 

01 

06  

Ml 

TROY.  CITY  OF  

2601800004E 

5/14/97 

97-05-2222A 

02 

06  „ — 

Ml 

TROY.  CITY  OF  

2601800004E 

5/14/97 

97-05-3026A 

02 

06 

Ml 
Ml 
Ml 

TROY  CITY  OF  

2601800004E 
2601800006E 
2602080001C 

5/9(97 
1/28«7 
3«V97 

97-05-3062A 

97-05-406A 

97-05-900A 

02 

OS 

TROY  CITY  OF            

01 

06  

VASSAR,  CITY  OF  „ 

02 

06    .... 

Ml 
Ml 

WARREN  CITY  OF  

2601290010C 
26012900050 

3/31/97 
4/17/97 

97-05-1 470A 
97-05-2854A 

02 

06  

WARREN.  CITY  OF  „ -    

02 

06  ....... 

Ml 
Ml 

WASHINGTON.  TOWNSHIP  OF  

260447001 OA 
260447001 5A 

2/20/97 
4/1 5«7 

97-05-1 346A 
96-05-261 P 

02 

06 

WASHINGTON.  TOWNSHIP  OF  

06 

06 

Ml 

WASHINGTON,  TOWNSHIP  OF  

2604470020A 

4/15/97 

96-05-261 P 

06 

05 

Ml 

WATERFORD.  CHARTER  TOWNSHIP  

2602840020B 

2/7/97 

97-05-356A 

01 

06 

Ml 

WATERFORD,  CHARTER  TOWNSHIP  . — 

26028400206 

3/24«7 

97-05-91 2A 

02 

06 

Ml 

WATERFORD,  CHARTER  TOWNSHIP  

26028400206 

3/26«7 

97-05-1 71 OA 

02 

06 

Ml 
Ml 

WATERFORD.  CHARTER  T0Wf4SHIP  

26028400206 
26028400106 

3/12/97 
2/7/97 

97-05-1 258A 
97-05-61 OA 

02 

06   

WATERFORD,  CHARTER  TOWNSHIP  

02 

06 

Ml 

WATERFORD.  CHARTER  TOWNSHIP  

26028400056 

6KI97 

97-05-3264A 

02 

06  

Ml 

WEST  BLOOMFIELD,  TOWNSHIP  OF  

26018200056 

5^1/97 

97-05-3034A 

02 

06  .. 

Ml 

WEST  BLOOMFIELD,  TOWNSHIP  OF  -. ..-     

26018200056 

4/28/97 

97-05-31 42A 

02 

06     ™- 

Ml 

WEST  BLOOMFIELD,  TOWNSHIP  OF  

26018200106 

3/26/97 

97-05-964A 

02 

06 

Ml 

WEST  BLOOMFIELD,  TOWNSHIP  OF 

2601820005B 

3/26/97 

97-05-1 524A 

02 

06     .   . 

Ml 

WHITE  LAKE.  TOWNSHIP  OF  „ 

2604790005B 

3«6«7 

97-05-1 704A 

02 

06  ........ 

Ml 

WHITE  LAKE,  TOWNSHIP  OF  

26047900106 

2/7/97 

97-05-1 600A 

02 

06 

Ml 
Ml 

WHITE  OAK  TOWNSHIP  OF 

26041 7A 
2607940025A 

2/19/97 
3/1 0«7 

97-05-1 400A 
97-05-1 696A 

02 

06 

WHITEWATER.  TOWNSHIP  OF  

02 

05..   .„ 

Ml 

WILLIAMS,  TOWNSHIP  OF „ 

2601 7C01 250 

6/26/97 

97-05-1 330A 

02 

06..     . 

Ml 

WINDSOR,  CHARTER  TOWNSHIP  OF 

260071 0005C 

5/7/97 

97-05-31 88A 

02 

06 

Ml 

WORTH.  TOWNSHIP  OF  

260296A 

3/18/97 

97-05-2100A 

02 

06 

Ml 

ZILWAUKEE,  CITY  OF  

2602850005C 

3/12/97 

96-05-4030A 

02 

06 

MN 

ANDOVER,  CITY  OF  

27068900156 

6/18/97 

97-05-3064A 

02 

06 

ANOKA  COUNTY  *  _      

270005002SA 
27001900506 

5C8/97 
1/28/97 

97-05-2766A 
97-05-1 430A 

02 

06 

BENTON  COUNTY  *  

02 

05 

MN 
MN 

BENTON  COUNTY  * .„.         .....    _     

27001900506 
2700070005C 

4/11/97 
6«5«7 

97-06-1 922A 
97-05-31 84A 

02 

«6 

BLAINE,  CITY  OF 

02 

06  

MN 

BLAINE.  CITY  OF  - 

2700070010C 

3/3«7 

97-05-1 51 2A 

02 

06  

MN 

BLAINE.  CITY  OF  

270007001 OC 

1/24«7 

97-05-1 286A 

02 

06  

RM^ 

BLAINE.  CITY  OF 

2700070005C 

4/9«7 

97-05-952A 

01 

06 

w^i 

BLAINE.  CITY  OF 

2700070005C 

6/1 2«7 

97-05-3262A 

01 

06        ,       ,     n 

MN 

BLAINE.  CITY  OF  „.    ..        

2700070005C 

4/21/97 

97-05-2362A 

02 

« 

W^k 

BLAINE.  CITY  OF , 

2700070005C 

4/1/97 

97-05-2248A 

02 

06 

Rw^ 

BLAINE.  CITY  OF  _.    .>.       ...    — 

2700070006C 

2/13/97 

97-05-1 636A 

02 

06  

R^l 

BLAINE.  CITY  OF  .^ 

270007000SC 

1/30«7 

97-05-004A 

01 

05 

RM^ 

BLAINE.  CITY  OF  

2700070005C 

8/1»97 

97-05-3490A 

02 

06 

v^i 

BUFFALO,  CITY  OF  

27053500026 

5/1 5«7 

97-05-2158A 

01 

06 

9^9 

BURNSVILLE,  CITY  OF _ „       ... 

27010200026 

1/1097 

97-05-1 168A 

02 

06 

MN 

CENTERVILLE.  CITY  OF  „._ 

27000600016 

3«4/97 

97-05-1 71 6A 

02 

05  ..   .„ 

MN 

CENTERVILLE,  CITY  OF „ .... 

27000800016 

1/1 3«7 

95-05-339P 

05 

06 

MN 

rFNTFRVII  1  F   riTY  CIP 

27000800016 

3/24/97 

97-05-1 71 6A 

02 

06        .. 

MN 

CLAY  COUNTY  * .    

27523502750 

4/7/97 

97-05-1 784A 

01 

06  

MN 

CLAY  COUNTY  * 

2752350250C 

4/11/97 

97-05-21 08A 

02 

06 

MN 
MN 

Cl>Y  COUNTY  * „. 

27523501 750 
27001 10002A 

4/11/97 
6/S/97 

97-05-2230A 
97-05-281 OA 

02 

06 

COON  RAPIDS.  CITY  OF 

02 

06   

MN 

COON  RAPIDS.  CITY  OF 

2700110001 A 

1/14/97 

97-05-01  OA 

01 

06 

MN 

COON  RAPIDS,  CITY  OF  ...                _     

27001 10001 A 

3/B/97 

97-05-1 420A 

01 

06 

Rm^ 

COON  RAPIDS.  CITY  OF . 

27001 10001 A 

\/22tS7 

97-0&-554A 

02 
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Region 


06 

05 

05 

OS 

06 

06 

05 

06 

06 

06 

06 

05 

05 

05 

05 

05 

OS 

OS 

05 

05 

OS 

05 

05 

06 

05 

05 

05  . 

05 

05  . 

05  . 

06  . 
OS  . 
OS  . 
05  . 

05  . 

06  . 
06  . 
06  . 
06  . 
05  . 
05  . 

05  . 

06  . 
OS  . 
05  . 
OS  . 

05  . 

06  . 
06  . 

05  . 

06  . 
06  . 
06  . 
05  . 
05  . 

05  . 

06  . 
06  . 

05  . 

06  .. 

05  .. 

06  .. 
05  .. 
05  .. 
OS  .. 
05  .. 
OS  .. 

05  .. 

06  .. 
OS  .. 
OS  .. 

05  .. 

06  .. 


State 


MN 
MN 
MN 
MN 
MN 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 


MN 
MN 
MN 
MN 
MN 


MN 
MN 
MN 
MN 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 


MN 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


Community 


COON  RAPIDS,  aVf  OF 

COON  RAPIDS.  CITY  OF „ 

COON  RAPIDS.  CTTY  OF 

COON  RAPIDS.  CITY  OF „.... 

EAST  GRAHD  FORKS.  CITY  OF 
EAST  GR/U4D  FORKS.  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 

ELGIN,  CITY  OF  „ 

GOODHUE  COUNTY  *  

GREENWOOD,  TOWNSHIP  OF  . 

HAM  LAKE,  CITY  OF 

ISANTI  COUNTY  *  

ISANTI  COUNTY  *  «... 

LAKEViLLE,  CITY  OF  

UNO  LAKES,  CITY  OF . 

UNO  LAKES,  CITY  OF .^ 

UTTLE  CANADA.  CITY  OF  

MAPLE  GROVE.  CITY  OF 

MARSHALL.  CITY  OF 

MINNEAPOUS.  CITY  OF  ^.. 

MINNETRISTA.  CITY  OF  .. 

NORTHFIELD,  CITY  OF  

NORTHFIELD,  CITY  OF  

ORONO.  CITY  OF  .„^ 

ORTONVILLE,  CITY  OF  ..„„ 

POLK  COUNTY  *  „ 

PRIOR  LAKE,  CITY  OF  

PRIOR  LAKE,  CITY  OF 

RICE  COUNTY  *  

BtCE  COUNTY  *  

RICE  COUNTY  *  ....„ 

RC)66INSDALE.  CITY  OF  

ROCHESTER,  CITY  OF  

ROSEAU  COUNTY  * 

SAUK  CENTRE.  CITY  OF  

SCOTT  COUNTY*  

SHER6URNE  COUNTY  *  

STEARNS  COUNTY*  

STEELE  COUNTY  *  

STEVENS  COUNTY*  

WHITE  BEAR.  TOWNSHIP  OF  .„. 
WHITE  BEAR.  TOWNSHIP  OF  .... 
WHITE  eEAR,  TOWNSHIP  OF  .... 
WHITE  BEAR.  TOWNSHIP  OF  .... 
WHITE  BEAR,  TOWNSHIP  OF  .... 
WHITE  6EAR,  TOWNSHIP  OF  .... 
WHITE  BEAR,  TOWNSHIP  OF  .„. 
WHITE  BEAR,  TOWNSHIP  OF  .... 
WHITE  BEAR.  TOWNSHIP  OF  .... 

WORTHINGTON.  CITY  OF ..... 

WRK3HT  COUNTY  *  

ALLEN  COUNTY  * 

ALLEN  COUNTY  * _..._ 

ARCANUM.  VILLAGE  OF  .., 

ARCANUV.  VILLAGE  OF  

ARCANUM.  VILLAGE  OF 

ARCANUM.  VILLAGE  OF 

AUGLAIZE  COUNTY  *  

AVON,  CITY  OF 

AVON,  CITY  OF 

AVON.  CITY  OF 

AVON,  CITY  OF 

AVON.  CITY  OF 
AVON.  CITY  OF 

AVON.  CITY  OF 

BEAVERCREEK.  CITY  OF 

BELLBROOK.  CITY  OF  

BEREA,  CITY  OF ^. 

BRUNSWICK.  CITY  OF  .,... 
BRUNSWICK.  CITY  OF  ..... 

BUTLER  COUNTY  * 

BITTLER  COUNTY  * 

BUTLER  COUNTY  * 


Map  panel 


27001 10001 A 

27001 10002A 

27001 10002A 

27001 10002A 

27S2360005C 

2752360005C 

2752360005C 

270484C 

2701 4001 2SA 

2707380575C 

27067400056 

2701970060A 

2701970060A 

27010700056 

2700150005B 

27001500056 

2703770002A 

2701 690001 B 

27Q2580002C 

2701 72001 2B 

2701758 

27040600016 

27040600016 

27017800100 

2700280005B 

27050301006 

27043200056 

27043200056 

2706460025C 

27064601006 

27064601006 

27018100016 

27109C0163D 

2706330200C 

27045900016 

27042801 OOC 

2704350065C 

2705460025A 

27063501006 

270640A 

27068800058 

27068800056 

27068800058 

27068800056 

27068800056 

27068800058 

27068800058 

27068800056 

27068800056 

27032100038 

27053400096 

39075800396 

39075801028 

3906840001 B 

39068400016 

3906840001B 

39068400016 

39011C0090C 

3903480005C 

3903480005C 

3903480005C 

3903480005C 

39034060050 

39034800050 

3903480005C 

39087600058 

39019400018 

39009700018 

39038000016 


Detemiination 
date 


39038000038 
39003700706 
39003701306 
39003701108 


1/21/97 
2/13/97 
3/14/97 
5/21/97 
4/24/97 
2/13/97 
3/12/97 
3/26/97 
5/21/97 
3/26/97 
6/16/97 

4/7/97 
4/15/97 
1/3(V97 

5/7/97 
3/26/97 

2K/97 
3/26/97 
1/22/97 
3/14/97 
4/24/97 
4/15/97 
1/31/97 
1/22/97 

2/6/97 
1/22«7 

3/4«7 
5/14/97 
3/12/97 
1/28/97 

3/4/97 
1/31/97 
1/22/97 
2/13/97 

6/5/97 
5/21/97 
3/10«7 
4/14/97 

3/4/97 
Af2W97 

6/2/97 

2/7/97 
6/25/97 
2/28/97 
6/25/97 

3/4/97 
6/25/97 
1/27/97 
2/28/97 
1/28/97 
3/26/97 
1/27/97 
1/27/97 

5/7/97 

5/7/97 

5/7/97 
5/7/97 
3/20/97 
3/12/97 
6/12/97 
1/30/97 
4/15/97 
1/27/97 
3/11/97 
2/13/97 
4/7/97 
1/21/97 
6/18/97 
4/10/97 
4/10/97 
5/5/97 
4/21/97 
2/1S/97 


Case  No. 


97-05-828A 
97-06-1 262A 
97-05-1 856A 
97-05-2668A 
97-05-2660A 
97-O5-052A 
97-05-1 894A 
97-05-2060A 
97-05-1 882A 
97-05-21 96A 
97-05-351 6A 
97-05-1 068A 
97-05-1 666A 
97-05-898A 
97-05-1 41 4A 
97-05-1 402A 
96-05-4242A 
97-05-2006A 
96-05^258A 
97-05-1968A 
97-05-1 440A 
97-05-2920A 
97-05-838A 
97-05-1 380A 
97-05-1 106A 
97-05-1 236A 
96-05-4344A 
97-05-3024A 
97-05-680A 
96-06-4162A 
9&-05-4296A 
97-05-4 18A 
97-05-1 154A 
97-05-574A . 
97-05-2904A 
97-05-1 91 2A 
97-05-1 136A 
97-05-1 006A 
97-05-1 960A 
97-05-241 8A 
97-05-3446A 
97-05-628A 
97-05-331 SA 
97-05-1 770A 
97-05-1 374A 
97-05-1 206A 
96-05-2654A 
96-05-389P 
97-05-1 768A 
97-05-1 146A 
97-05-22S0A 
97-05-051 P 
97-05-051 P 
97-05-31 OOA 
97-05-3102A 
97-05-31 04A 
97-05-d072A 
97-05-2066A 
97-05-1 966A 
97-05-3224A 
97-05-246A 
97-05-1 41 2A 
96-05-251 P 
97-05-1826A 
97-05-1 232A 
97-05-1 642A 
97-05-1 040A 
97-05-3626A 
97-05-1 01 P 
97-05-1 01 P 
97-05-2732A 
97-05-2364A 
97-05-1 406A 


Type 


01 
01 

oe 
oe 
oe 

01 
02 
02 
02 
02 
02 
02 
01 
02 
01 
02 
01 
01 
01 

oe 

02 
01 
01 
02 

oe 
oe 

01 
02 
02 
02 
02 

oe 

01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 
oe 

06 
02 
01 
02 
06 
06 
17 
02 
02 
02 
02 
02 

oe 

02 
02 
06 

oe 

02 
02 
02 
02 
06 
06 
02 
02 
02 


Federal  Register  /  Vol.  62.  No.  169  /  Tuesday.  September  2,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  169  /  Tuesday,  September  2,  1997  /  Notices 


46299 


Region 


06 

OH 

05  

OH 

06 

OH 

05  

OH 

06  

OH 

05  

OH 

06 

OH 

06 

OH 

05  

OH 

06  

OH 

06  

OH 

05 

OH 

06  

OH 

06 

OH 

06 

OH 

06 

OH 

06 

OH 

06  

OH 

06  

OH 

06 

OH 

06  

OH 

06  

OH 

06 

OH 

06 

OH 

06 

OH 

06  

OH 

06 

OH 

06 

OH 

06 

OH 

06  

OH 

06  -   - 

OH 

06 

OH 

05  „ — 

OH 

05  .. 

OH 

06 

OH 

06 

OH 

06 

OH 

06 

OH 

06  

OH 

06  

OH 

05  

OH 

05  

OH 

06  

OH 

06  „ 

OH 

06 

OH 

06  

OH 

06  

OH 

06 

OH 

06  „    - 

OH 

06  

OH 

06  

OH 

05  

OH 

05  

OH 

06  

OH 

06 

OH 

06  

OH 

06  

OH 

05  

OH 

06 

OH 

06  . 

OH 

06  

OH 

06  

OH 

06  

OH 

06  

OH 

06 

OH 

05  - 

OH 

06  

OH 

05  

OH 

06  

OH 

06     . 

OH 

06  - 

OH 

06    

OH 

06 

OH 

Stale 


Community 


BUTLER  COUNTY  * 

BUTLER  COUNTY  *  

CANAL  WINCHESTER.  VILLAGE  OF 

COLUMBUS,  cmr  of 

COLUMBUS.  CITY  OF 
COLUMBUS,  CITY  OF 
COLUMBUS,  CITY  OF 
COLUMBUS.  CITY  OF 
COLUMBUS,  CITY  OF 
COLUMBUS.  CITY  OF 
COLUMBUS,  OTY  OF 
COLUMBUS.  OTY  OF 
COLUMBUS.  CITY  OF 
COLUMBUS,  CITY  OF  ... 
COSHOCTON.  CITY  OF 
DEFIANCE  COUNTY*  ... 
DELAWARE  COUNTY* 
DELAWARE  COUNTY* 
DELAWARE  COUNTY* 

DOVER,  CITY  OF  „. 

DUBUN,  CITY  OF 

EASTLAKE,  CITY  OF  „. 
ELYRIA,  CITY  OF  


FAIRFIELD  COUNTY* 
FAIRFIELD  COUNTY* 

FAIRFIELD,  CITY  OF 

RNDLAY,  CITY  

RNOLAY.  aVf  

RNDLAY,  CITY  ...._ 

FRANKLIN  COUNTY*  

FULTON  COUNTY*  

GARRETTSVILLE.  VILLAGE  OF 

GREENE  COUNTY*  

HAMILTON  COUNTY* 

HAMILTON  COUNTY* 

HAMILTON  COUNTY* 

HAMILTON  COUNTY' 

HAMILTON  COUNTY* 

HURON  COUNTY*  _ ^ 

IRONTON.  CITY  OF  

•RONTON.  CITY  OF  

JEFFERSON  COUNTY* 

KENT.  CITY  OF  — 

LAKE  COUNTY*  

LANCASTER.  CITY  OF  

LANCASTER,  CITY  OF  

LANCASTER.  CITY  OF  

LANCASTER.  CITY  OF  

LAWRENCE  COUNTY* 

LAWRENCE  COUNTY* 

LAWRENCE  COUNTY* 

LOGAN  COUNTY* 

LORAIN  COUNTY*  '. 

LORAIN  COUNTY* 

LORAIN,  CITY  OF 

LORAIN,  CITY  OF 

LUCAS  COUNTY* 

LUCAS  COUNTY*  

LUCAS  COUNTY*  ...... 

LUCAS  COUNTY*  . 

LUCAS  COUNTY*  

LUCAS  COUNTY*  

LUCAS  COUNTY*  

LUCAS  COUNTY* 

MACEDONIA,  OTY  OF 
MAHONING  COUNTY  * 
MARION  COUNTY*  .... 
MARION  COUNTY*  „„ 

MASON.  CITY  OF 

MEDINA  COUNTY*  .... 
MEDINA  COUNTY*  .... 
MEDINA  COUNTY*  _.. 


Map  panel 


3900370070B 

3900370075B 

39049C0379G 

39049C0231G 

39049C0120G 

39049C0290G 

39049C0377G 

39O49C0e90G 

39049C0270G 

39049C0210Q 

39049C0210G 

39049C0120G 

39049C0180G 

39049C0220G 

39008900056 

39014300506 

39014600606 

39014601106 

39014600606 

39054300056 

39049C0018G 

39031300046 

39035000056 

3901 58001 OD 

39015801200 

39003800056 

39024400046 

3902440005C 

3902440005C 

39049C0220G 

3901820145C 

39045500016 

39019300556 

3902040040C 

3902040070B 

3902040040C 

39020400356 

39020400856 

39077000046 

39032501056 

3903270005C 

3902940085C 

39045600016 

390771 0049C 

39016t0003D 

3901610004D 

3901610003D 

3901610004D 

39032501056 

39032501056 

39032501106 

3907720025C 

39034600956 

3903460110C 

3903510010C 

3903510010C 

39035900856 

39035900706 

39035900656 

39035900656 

39035900656 

39035900156 

39035900106 

39035900156 

3907500001 A 

39036700506 

39101C0075C 

39101C0125C 

3905590005C 

39037800356 

39037800556 

39037800956 


Determination 
date 


MERCER  COUNTY* I  39039201006 


5/15/97 
6/20/97 

3/4/97 
1/28/97 

4/7/97 

4/7/97 
4/2AJ97 

5/3«7 
1/21/97 

3/6/97 
3/20/97 
5/2M97 


3/8«7  '■97-05-1 320A 


5/1 9«7 
3/20«7 
5*^1/97 
6/25/97 
5/21/97 

3/9/97 
2/20/97 

4/7/97 

3f5/97 
1/30/97 
1/22/97 
6/25«7 
2/27/97 

2/7/97 
2/27/97 

5/5/97 
3/17/97 
1/17/97 

5/7/97 

5/5/97 

2/7/97 
6/25/97 
2J2Q/97 

1/2/97 
1/29/97 
6/30«7 
6/30«7 
3/26/97 
3/26/97 
6/11/97 

5/9/97 
5/27/97 
4/24/97 
4/24/97 
6/30/97 
2/20/97 

2/7/97 

5/5/97 
4/24/97 
4/1 4«7 
1/21/97 
1/28/97 
2/12/97 
3/25«7 
4/15/97 
3/12/97 

1/8/97 
1/30«7 
6/20/97 
5«8«7 
2/25/97 
3/10/97 
4/17/97 
1/24/97 
5«8«7 
1/16/97 
1/28/97 
1/21/97 
3/10/97 


Case  No. 


97-06-31 10A 
97-05-31 10A 
97-05-3454A 
97-05-754A 
97-06-008A 
97-06-1 838A 
97-05-1 838A 
97-05-1 778A 
97-05-3022A 
97-05-480A 
97-05-1 320A 
97-05-1 450A 
97-05-2888A 


97-05-3098A 
97-05-1 970A 
97-05-3 160A 
97-05-3492A 
97-05-2636A 
96-05-4100P 
97-05-1 548A 
97-05-21 92A 
97-05-083P 
97-05-1 560A 
97-05-1 336A 
97-05-3602A 
97-05-1 028A 
97-05-576A 
97-05-1 602A 
97-05-1 930A 
97-05-938A 
97-05-980A 
97-05-2642A 
97-05-2750A 
97-06-1 408A 
97-05-1 668A 
96-05-3694A 
96-05-4 176A 
97-06-408A 
97-05-1 840A 
97-05-1 840A 
97-05-2078A 
97-O5-2306A 
96-05-23 IP 
97-O5-2032A 
97-05-2788A 
97-05-2748A 
97-05-2600A 
97-05-1 840A 
97-05-1 998A 
97-05-1 122A 
97-05-2936A 
97-05-2884A 
97-05-1 048A 
97-05-666A 
97-05-1 198A 
97-05-1 576A 
97-05-2330A 
97-05-2360A 
97-05-1 776A 
96-05-37 10A 
97-05-864A 
97-05-3472A 
97-05-2 150A 
97-05-1 252A 
97-05-1 504A 
97-05-2036A 
97-05-1 284A 
97-05-2422A 
96-05-2326A 
97-05-1 432A 
96-05-4292A 
97-05-1 628A 


Type 


Region 


02 
02 
02 
01 
01 
01 
01 
01 
02 
02 
01 
01 
01 
01 
02 
02 

oe 

01 
02 
06 

02 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

05 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

02 

01 

01 

02 

02 

02 

02 

02 

02 

01 

02 


05 
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06 
05 
06 
05 
05 
05 
05 
05 
05 
06 
OS 
05 
05 
06 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
06 
05 
05 
06 
05 
05 
05 
05 
05 
05 
05 
06 
05 
05 
05 
06 
05 
05 
06 
05 
06 
05 
05 
06 
06 
06 
05 
06 
05 
05 
05 
05 
05 
OS 
05 
06 


State 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


Community 


MERCER  COUNTY 
MERCER  COUNTY 
MERCER  COUNTY 
MERCER  COUNTY 
MERCER  COUNTY 
MERCER  COUNTY 

MERCER  COUNTY*  .„. , 

MERCER  COUNTY* 

MERCER  COUNTY* 

MERCER  COUNTY* 

MIAMI  COUNTY* , 

MONTGOMERY  COUNTY*  ... 
MONTGOMERY  COUNTY*  ... 

NEVADA,  VILLAGE  OF  , 

NEW  LONDON,  VILLAGE  OF 

NEWARK,  CITY  OF  

NEWTON  FALLS.  CITY  OF  _«, 

NILES,  CITY  OF 

NORTH  CANTON.  CITY  OF  .... 
NORTH  CANTON.  CITY  OF  .... 
NORTH  OLMSTED,  CITY  OF  .. 
OLMSTED  FALLS,  CITY  OF  ... 

OTTAWA  COUNTY*  „. 

OXFORD,  CITY  OF ,„. 

PAULDING  COUNTY*  „. 

PAULDING  COUNTY* 

PAULDING  COUNTY* 

PICKERINGTON,  VILLAGE  OF 

PORTAGE  COUNTY* 

PUTNAM  COUNTY*  ... 
PUTNAM  COUNTY*  ... 
PUTNAM  COUNTY*  .„ 
PUTNAM  COUNTY*  ... 
PUTNAM  COUNTY*  ... 

ROSS  COUNTY*  

RUSSIA,  VILLAGE  OF 
SANDUSKY  COUNTY* 
SANDUSKY  COUNTY* 
SANDUSKY.  CITY  OF 
SCIOTO  COUNTY*  .... 
SCIOTO  COUNTY* 
SHELBY  COUNTY*  .. 
SHEL6Y.  CITY  OF  .... 
ST.  MARYS.  CITY  OF 
ST.  MARYS,  CITY  OF 

STARK  COUNTY* 

STARK  COUNTY* 

STARK  COUNTY*  

STOW,  CITY  OF  

STOW,  CITY  OF  

TOLEDO.  CITY  OF  ... 
TOLEDO.  CITY  OF  ... 
TOLEDO,  CITY  OF  .... 
TOLEDO,  CITY  OF  .... 
TOLEDO,  CITY  OF  .... 
TOLEDO.  CITY  OF  .... 
TOLEDO,  CITY  OF  .„ 
TOLEDO.  CITY  OF  .... 
TOLEDO,  CITY  OF  .... 
TOLEDO,  CITY  OF 
TOLEDO,  CITY  OF 

TROTWOOD,  CITY  OF 

TRUMBULL  COUNTY* 

TUSCARAWAS  COUNTY*  . 

UNION  COUNTY* 

UNION  COUNTY* 

UNION  COUNTY* 

UNION  COUNTY* . 

UNION  COUNTY* 

UPPER  ARLINGTON.  GUY  OF 

WARREN  COUNTY*  

WESTLAKE,  CITX^OF  

WOOD  COUNTY* 


•■*•••  »>*»  ■*■  ■■»»>»«i 


Map  panel 


39039201008 

39039201006 

39039201006 

39039201006 

39039201006 

39039201006 

39039201006 

39039201006 

39039201006 

39039201006 

39039800756 

3907750030C 

3907750035C 

390722A 

3902840001 C 

3903350005D 

3905390001 A 

39054000016 

39052100046 

39052100046 

3901200002C 

39067200016 

39043201256 

390731 0002D 

3907770055C 

3907770025D 

39077700250 

3901620005E 

390453C 

39046501056 

39046500756 

39046501006 

39046501006 

39046501006 

39048001506 

3908800001 A 

39048601006 

39048601056 

3901566 

39049601706 

39049601706 

3905030055C 

39047900036 

30011C0080C 

39011C0080C 

38078000856 

39078000856 

39078000856 

39053200056 

39053200056 

3953730020A 

3953730025A 

3953730020A 

3953730020A 

395373001 OA 

395373001 OA 

395373001 OA 

3953730005A 

3953730005A 

3953730005A 

3953730020A 

39041700026 

39053500506 

39078200906 

39080801006 

39080801506 

39080801506 

39080801006 

30080601256 

39049C0137G 

39075700106 

3901360006C 

30080901606 


Detemnination 
date 


5/21/97 
5/21/97 
5/21/97 
5/21/97 
4/24/97 
3/10/97 
1/28/97 
4/11/97 
4/21/97 
4/24/97 
4/15/97 
2/12/97 
3/17/97 
6/27/97 
4/23«7 
1/28«7 
1/1W97 

4/7/97 
3/20/97 
6/12/97 
2/20/97 
6/18/97 

2/7/97 
6/20/97 
2/27/97 

3/4/97 
1/21/97 
2/27/97 
1/10«7 
6/26/97 

2/7/97 
4/17/97 
4/25/97 

2/7/97 
2/27/97 
2/27/97 
6/20/97 
2/13/97 

4/7/97 
2/13/97 

3/6/97 
4/25/97 
1/10/97 
2/13/97 
3/20/97 
6/18/97 

1/8/97 
3/26/97 
3/24/97 
2/27/97 
1/16«7 

2/3«7 
3«V97 
3/18/97 
6/18/97 
5/14/97 

4/3/97 
4/21/97 
4/25/97 

4/1/97 
3/18/97 
6/30/97 
5/20/97 
5/28/97 
3/26/97 
3/26«7 

4/3/97 
1/21/97 

5/9/97 
6/12/97 

3«/97 

4/8/97 
4/11/97 


Case  No. 


Type 


97-05-3326A 

97-05-3274A 

97-05-3256A 

97-05-3254A 

97-05-2608A 

97-05-2102A 

97-05-1 098A 

97-05-1 060A 

96-05-4350A 

97-05-2478A 

97-05-2378A 

97-05-1 160A 

97-05-1 31 6A 

97-05-1 35P 

96-05-4228A 

97-05-1 144A 

97-05-708A 

97-05-1 254A 

97-05-2074A 

97-05-221 OA 

97-05-546A 

97-05-2292A 

97-05-956A 

97-05-3826A 

97-05-61 4A 

97-05-040A 

97-05-1 078A 

97-05-1 322A 

97-05-1 050A 

97-05-2784A 

97-05-31 2A 

97-05-1 116A 

97-05-2960A 

97-05-312A 

97-05-738A 

97-05-1 584A 

97-05-3350A 

97-05-1 242A 

97-05-2550A 

9&-05-4192A 

97-05-1 976A 

97-05-2988A 

97-05-678A 

97-05-1 396A 

97-05-2062A 

97-05-2258A 

97-05-960A 

97-05-1 688A 

97-05-21 22A 

97-05-908C 

96-05-3792A 

96-05-045P 

97-05-2092A 

97-05-1 520A 

97-05-347GA 

97-O5-3030A 

97-05-2272A 

97-05-2894A 

97-05-2554A 

97-05-1 656A 

97-05-1 520A 

97-05-2956A 

97-05-2372A 

97-05-2646A 

97-05-e54A 

97-O5-2308A 

97-05-1 74aA 

97-05-896A 

g7-05-2830A 

97-05-6 12A 

97-05-1 596A 

97-05-2490A 

97-05-1 41 OA 


02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
06 
02 
01 
17 
02 
02 
02 
01 
02 
01 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 
(ft 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
OB 
02 
02 
02 
02 

oe 

01 
02 
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Region 


06 
05 
06 
05 
05 
06 
06 
06 
06 
06 
05 
06 
OS 
05 
05 
05 
05 
05 
06 
05 
05 
05 
05 
06 
05 
05 
06 
05 
06 
05 
05 
05 
05 
05 
06 
05 
05 
06 
06 
05 
05 
05 
06 
06 
05 
05 
05 
05 
06 
06 
05 
06 
05 
05 
05 
06 
05 
05 
06 
06 
05 
05 
05 
06 
06 
05 
05 
06 
06 
06 
06 
06 
06 


OH 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


CkKTtmunity 


XENIA,  CITY  OF „... 

BERUN.  CITY  OF  

BIRCHWOOO.  VILLAGE  OF 

BROOKFIELD.  CITY  OF  

BROOKFIELD,  CITY  OF 

BROWN  COU^f^Y•  . 

BROWN  COUNTY*  

BROWN  COUNTY*  

BROWN  COUNTY*  

BURNETT  COUNTY*  

BURNETT  COUNTY*  

COLUMBIA  COUNVf  

COLUMBUS,  CITY  OF 

DANE  COUNTY*  

DANE  COUNTY* 

DANE  COUNTY* 

DANE  COUNTY* 

DE  FOREST,  VILLAGE  OF 

DOOGE  COUNTY*  

DOOR  COUNTY* 

DOOR  COUNTY*  

DOOR  COUNTY*  

DOOR  COUNTY*  

DOOR  COUNTY*  

DOOR  COUNTY*  

DUNN  COUNTY*  

EAU  CLAIRE.  CITY  OF  

ELM  GROVE,  VILLAGE  OF 
EPHRAIM.  VILLAGE  OF  ..„. 
FOND  DU  LAC  COUNTY*  . 
FOND  DU  LAC.  CITY  OF  ... 
GEPMANTOWN.  VILLAGE  OF 

GLENOALE.  CITY  OF  „ 

GLENDALE,  CITY  OF 

GREEN  LAKE  COUNTY*  

GREEN  LAKE  COUNTY*  _ 

GREENDALE.  VILLAGE  OF  ... 
HORTONVILLE.  VILLAGE  OF 
HOWARD.  VILLAGE  OF 

IRON  COUNTY*  

JACKSON  COUNTY*  _. 
JEFFERSON.  CITY  OF  . 
KENOSHA  COUNTY*  ... 
KEWAUNEE  COUNTY* 

KIEL  CITY  OF  „... 

LA  CROSSE  COUNTY* 

LAC  LA  BELLE,  VILLAGE  OF  

LAC  LA  BELLE,  VILLAGE  OF  

LAKE  NEBAGAMON,  VILLAGE  OF 
MADISON.  CITY  OF  .... 
MARATHON  COUNTY* 
MARATHON  COUNTY* 
MARATHON  COUNTY* 
MARATHON  COUNTY* 
lylARINETTE  COUNTY* 
MARINETTE  COUNTY* 
MARINETTE  COUNTY* 
MEDFORO,  CITY  OF  ... 
MENASHA.  CITY  OF  ._ 
MENASHA.  CITY  OF  ... 
MENASHA.  CITY  OF  ... 
MENASHA.  CITY  OF  ... 
MENASHA.  CITY  OF  ... 
MUSKEGO.  CITY  OF 
MUSKEGO.  CITY  OF 
NEW  BERUN,  CITY  OF 
NEW  BERUN.  CITY  OF 
NEW  BERUN,  CITY  OF  ___^ 

NEW  BERUN,  CITY  OF  

NORTH  HUDSON,  VILLAGE  OF 
OCONTO  COUNTY* 
OCONTO  COUNTY* 
OCONTO.  CITY  OF 


Ittap  panel 


3901970005B 

5501660001B 

550574B 

55047800056 

55047800056 

55002000756 

55002001256 

55002001256 

55002001506 

55003202006 

55003202006 

550581 0075C 

55005800016 

55007702506 

5500770275C 

5500770275C 

55007701 50C 

5500820005C 

56009401806 

5501 0901 OSA 

5501 0901 05A 

550109012SA 

5S01090025A 

5501090025A 

5501090045A 

55011802256 

5501280020C 

55057800016 

5506110001A 

55013100606 

5501360006D 

55047200068 

5502750005C 

5S02750006C 

5501650004A 

5601650003A 

55027500O5C 

5505290002A 

56002300056 

55018200086 

55056301006 

55556100016 

5505230050B 

5502120Q25B 

55023900016 

5502170160A 

55056500016 

SoOdGSqOOId 

55011200016 

5ouuq30005c 

55024502506 

55024503756 

55024504006 

55024504256 

55025907656 

5502590950C 

5S02590950C 

55043500056 

5505100006C 

5506100005C 

5505100005C 

5505100005C 

5505100005C 

55048600046 

55048600056 

5604870003E 

55048700060 

55048700060 

5504870004E 

5555680001C 

5502940355A 

5502940365A 

55029700016 


Delemiination 
dale 


2/13/97 
1/28/97 
1/17/97 
5/28/97 
1/1 6«7 

6/4/97 
1/22/97 
1/10/97 
^/22J97 
4/17/97 
3/26/97 
5/27/97 
6/25/97 
2/12/97 
3/18/97 

6«/97 
3/17/97 

6/4«7 
2/27/97 
4/24^7 
4/25^7 
6/25/97 
5/21/97 

4/7/97 
1/31/97 

5/5/97 
6/12/97 
1/13/97 
3/10/97 
3/26/97 
1/21/97 
3/14/97 
3/26/97 
5/27/97 
2/28/97 

1/8/97 
4/24/97 

5/5/97 

2/6«7 
4/11/97 

4/3/97 

5«/97 

5/8/97 

5/7/97 
4/11/97 

1/8/97 
4/17/97 

3/AJ97 

1/8/97 
2/12/97 

&b/97 
6/18/97 
5/14/97 
4/10/97 
3/11/97 

2/7/97 
2/27/97 
3/10«7 
1/27/97 
4/11/97 

5/7/97 

6/4/97 

6/4/97 
3/26/97 

4/7/97 
2/20/97 

5/1/97 
2/27/97 
5/21/97 
6/25/97 
1/21/97 
5/29/97 

5/5/97 


Case  No. 


97-05-1 126A 

97-05-31 6A 

97-05-924A 

96-05-1906P 

97-05-308A 

97-05-3452A 

96-05-4200A 

97-05-1 OCA 

96-05-2548A 

97-06-2336A 

97-05-2338A 

97-05-1918A 

97-05-2758A 

96-05-383P 

97-05-2204A 

97-05-3088A 

97-05-932A 

97-05-2954A 

97-05-608A 

97-05-1 422A 

97-05-2866A 

97-05-3358A 

97-05-2560A 

97-05-2282A 

97-05-048A 

97-0&-2736A 

97-05-2544A 

96-05-3256A 

97-05-1 132A 

97-05-1 282A 

97-05-1 156A 

96-05-369P 

97-05-1 44A 

97-05-3246A 

97-06-1 056A 

97-05-91 6A 

97-05-1 848A 

g7-05-2588A 

97-05-338A 

97-05-886A 

97-05-2412A 

97-05-1 474A 

97-05-2686A 

97-05-2322A 

96-05-3586A 

97-05-812A 

97-05-1 070A 

97-05-1 556A 

97-05-1 76A 

96-05-383P 

97-05-3296A 

97-05-3624A 

97-05-231 6A 

97-05-1 220A 

97-05-1 9g2A 

97-05-1 186A 

97-05-1 342A 

97-05-1 900A 

97-05-1 324A 

97-05-2598A 

97-05-31 72A 

97-05-3478A 

97-05-3590A 

96-05-2966C 

97-05- 1844A 

97-06-1 11 8A 

97-05-0042A 

97-06-1 058A 

97-05-2268A 

97-05-2632A 

96-05-421 2A 

97-05-30e6A 

97-06-2060A 


Type 


Region 


02 

oe 

02 
06 
01 
02 
02 
02 
01 

oe 
oe 

02 
02 
06 
02 
02 
02 
02 

oe 

02 
02 
02 
02 
02 

oe 

02 

oe 
oe 
oe 

01 
01 
06 
01 
01 
02 
17 

oe 
oe 
oe 
oe 
oe 

02 
02 
02 
02 
02 
02 
02 
02 
05 

oe 
oe 
oe 

02 
02 
02 
02 
02 

oe 

02 
02 
02 

oe 

02 
02 
02 
01 
01 
02 
01 
02 

oe 

02 


05 

06 

06 

OS 

OS 

06 

06 

06 

06 

05 

05 

05 

05 

06 

06 

05 

05 

06 

06 

05 

05 

05 

05 

05 

05 

06 

06 

06 

06 

06 

05 

05 

06 

05 

05 

05 

06 

06 

06 

06 

06 

05 

05 

05 

05 

06 

06 

05 

05 

05 

05 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


Stale 


Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 


Community 


OCONTO,  CITY  OF  

OUTAGAMIE  COUNTY* 

OUTAGAMIE  COUNTY* 

OUTAGAMIE  COUNTY* 

OUTAGAMIE  COUNTY* 

OUTAGAMIE  COUNTY* 

OliTAGAMIE  COUNTY* 

OUTAGAMIE  COUNTY* 

PEWAUKEE,  VILLAGE  OF  

PIGEON  FALLS,  VILLAGE  OF 

PORTAGE  COUNTY* 

PORTAGE,  CITY  OF  

RACINE  COUNTY* 

RACINE  COUNTY* „ 

RICHL\ND  CENTER.  CITY  OF 

RICHLAND  COUNTY* 

ROCK  COUNTY* 

ROTHSCHILD.  VILLAGE  OF  ... 

SAUK  COUNTY* 

SAWYER  COUNTY* 

SHAWANO  COUNTY* 

SHAWANO  COUNTY* 
ST.  CROIX  COUNTY* 
STEVENS  POINT.  CITY  OF  . 
STURGEON  BAY.  CITY  OF  . 
STURGEON  BAY,  CITY  OF  . 

VERONA.  CITY  OF  

WALPACA  COUNTY* _.. 

WALPACA  COUNTY* 

WASHINGTON  COUNTY*  ... 
WASHINGTON  COUNTY*  ... 
WASHINGTON  COUNTY*  ._ 

WAUKESHA  COUNTY* 

WAUKESHA  COUNTY* 

WAUKESHA  COUNTY* 

WAUKESHA  COUNTY* 

WAUKESHA  COUNTY* 

WAUKESHA  COUNTY* 

WAUKESHA,  CITY  OF  

WAUSAU.  CITY  OF  

WEST  ALLIS.  CITY  OF 

WEST  BEND.  CITY  OF  

WHITEHALL.  CITY  OF  „. 

WINNEBAGO  COUNTY* 

WINNEBAGO  COUNTY*  ...... 

WINNEBAGO  COUNTY*  ...... 

WINNEBAGO  COUNTY*  ...... 

WINNEBAGO  COUNTY* 

WINNEBAGO  COUNTY*  . 

WINNEBAGO  COUNTY* 

WINNEBAGO  COUNTY* 

WINNEBAGO  COUNTY* 

WINNECONNE,  VILLAGE  OF 
WINI^CONNE,  VILLAGE  OF  _. 
WISCONSIN  RAPIDS.  CITY  OF 

WOOD  COUNTY*  . 

WOOD  COUNTY* 

BOONE  COUNTY  

CLEBURNE  COUNTY* 

CONWAY.  CITY  OF 
CONWAY,  CITY  OF 
CONWAY,  CITY  OF 
CONWAY,  CITY  OF 
ENGLAND,  CITY  OF 
FARMINGTON,  CITY  OF  .. 

FAULKNER  COUNTY  

FAULKNER  COUNTY  

FAYETTEVILLE.  CITY  OF  . 
FORREST  CITY.  OTY  OF 

FORT  SMITH,  CITY  OF 

GRANT  COUNTY 
GREERS  FERRY.  CITY  OF 
JACKSONVILLE.  CITY  OF  . 


Map  panel 


55029700026 

55030200756 

55030201506 

5S03020100C 

5603020064C 

55030200506 

56030200506 

5503020084C 

5504890002B 

550446B 

55057201 50C 

55006300056 

550347001 OB 

55034700106 

5655760001 B 

55035601206 

5503630130A 

555577C 

55039101956 

55059102256 

56041201506 

5504120150B 

5565788 

55034200056 

55011100056 

55011100056 

5500920001C 

55049201 ISA 

55049201  ISA 

55047100056 

55047100556 

55047100906 

55047600606 

55047600156 

55047600656 

56047600206 

55047600156 

55047600306 

55049100066 

55a258A 

5502850003C 

5504750002B 

5504490001 C 

55053700eSC 

55053701 50C 

55053701 OOC 

5505370100C 

5505370050C 

5505370050C 

55053700S0C 

5605370025C 

5505370050C 

5506120001C 

5505120001C 

55141C0315E 

55141C0125E 

55141C0100E 

0500168 

050424012SC 

05045C0130F 

0S045C0130F 

0SO45C0135F 

05045C0135F 

0501 330001 C 

05143C0090C 

05045C0110E 

05045C0145F 

05143C0095C 

05018700106 

0550130005D 

06043499998 

060246 

0601 80001 OE 


Delemiination 
date 


6/2S/97 
6/18/97 

4/1/97 
6/12/97 
6/16/97 
4/17/97 

3/4/97 
1/21/97 
2/1 9«7 
5/23/97 
2/19/97 
6/25/97 
6/24/97 
5/22/97 
3C5/97 
3/25«7 

6/2/97 
5/21/97 
1/29/97 

4/1/97 

M2I97 
4/21/97 
1/21/97 
MZTK7 
3/18/97 

ilAm 
5/28/97 

4nK1 

4/7/97 
5/19«7 
3/27/97 
1/22/97 
2/12/97 
4/28/97 

5/22J97 
5/20/97 
5/2(M7 
1/22A7 
3/26/97 
bl22l97 
mMVT 

3/6/97 
6/20/97 

mi97 
5/21/97 
A/25/97 
4/17/97 
4/14/97 
2/19/97 

4/2/97 
2/26/97 
4/15/97 
4/22/97 
1/16/97 
4/22/97 
4/22/97 
5/27/97 

4/8/97 

6/4/97 
2/27/97 
3/12/97 
3/28/97 
2/25/97 
6/20/97 
2/19/97 
3/19/97 
4/17/97 

1/3/97 
5/22/97 

4/8«7 
6/17/97 
5C7/97 


Case  No. 


97-05-1 708A 

97-05-2548A 

95-05-1 936A 

97-05-3240A 

97-05-3428A 

97-05-2320A 

97-05-1 81 OA 

97-06-91 8A 

97-05-1 192A 

96-05-145P 

97-05-1 e94A 

97-05-3340A 

97--05-3572A 

97-05-1 836A 

96-05-029P 

96-05-029P 

97-05-31 94A 

97-05-1 676A 

97-05-648A 

97-05-1 806A 

97-05-288A 

97-05-2892A 

97-05-640A 

97-05-780A 

97-05-1 604A 

97-05-2028A 

97-05-2356A 

97-05-2290A 

97-05-2698A 

97-05-870A 

97-05-1 80A 

97-05-872A 

97-05-1 542A 

97-05-2848A 

97-06-2496A 

97-05-301 OA 

97-05-2448A 

97-05-2328A 

97-05-970A 

97-05-1 504A 

97-05-21 64A 

97-05-2684A 

96-(»-2598A 

97-05-31 74A 

97-05-450A 

97-05-31 86A 

97-05-1 996A 

97-05-2868A 

97-05-2788A 

97-05-1 332A 

97-05-2326A 

97-05-1 854A 

97-05-2390A 

97-05-2590A 

97-05-025P 

97-05-2678A 

97-05-2678A 

97-06-248A 

R6-07-04-067 

97-06-274A 

R6-97-02-244 

R6-97-03-156 

R6-97-03-339 

R6-97-02-210 

97-06-464A 

R6-96-02-215 

97-06-242A 

97-06-047P 

97-06-060P 

97-06-409A 

R6-97-04-000 

97-06-475A 

97-06-462A 


Type 


02 

oe 

Of 
02 

oe 
oe 

02 
02 
02 
06 

oe 

02 
01 
02 
05 
OS 
02 

oe 

02 

oe 

02 

02 

oe 
oe 
oe 

01 

oe 

02 
02 
02 
02 
02 
02 
02 

oe 

17 
02 

oe 
oe 
oe 

01 

oe 

01 
02 
02 

oe 
oe 

02 
02 

oe 
oe 
oe 

02 
02 
05 

oe 
oe 
oe 
oe 

01 

oe 

02 
02 

oe 

01 
02 
02 
06 
06 
02 
02 
02 

oe 
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Region 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


State 


AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
LA 
LA 
LA 
LA 
LA 
LA. 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 


Community 


JACKSONVILLE.  CITY  OF 

JACKSONVILLE.  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE.  CITY  OF 

JACKSONVILLE,  CITY  OF 

JACKSONVILLE,  CITY  OF 

LAWRENCE  COUNTY  

LITTLE  ROCK.  CITY  OF 

LITTLE  ROCK.  CITY  OF 

LITTLE  ROCK.  CITY  OF 

UTTLE  ROCK.  QTY  OF 

MENA.  CITY  OF 

MORRILTON.  aTY  OF  

PALESTINE.  CITY  OF  „. 

PULASKI  COUNTY-  

PULASKI  COUNTY'  

PULASKI  COUNTY*  

STUTTGART,  CITY  OF  

STUTTGART.  CITY  OF  

STUTTGART.  CITY  OF  

STUTTGART,  CITY  OF  

STUTTGART,  CITY  OF  

UNION  COUNTY* 

VAN  BUREN  COUNTY*  .... 

VAN  BUREN.  CITY  OF  

WEST  FORK,  TOWN  OF  ... 

WEST  MEMPHIS,  CITY  OF 

WEST  MEMPHIS,  CITY  OF 

WYNNE,  CITY  OF 

YELL  COUNTY*  

ALEXANDRIA.  OTY  OF  .... 

ALEXANDRIA,  CITY  OF  .... 

ALEXANDRIA,  CITY  OF  .... 

ALEXANDRIA,  CITY  OF  .... 

ASCENSION  PARISH*  . 

BAKER.  CITY  OF  

BAKER.  CITY  OF  

BOSSIER  CITY.  CITY  OF  .. 

BOSSIER  CITY.  CITY  OF  .. 

BOSSIER  CITY.  CITY  OF  „ 

BOSSIER  CITY.  CITY  OF  .. 

BOSSIER  CITY.  CITY  OF  .. 
BOSSIER  CITY.  CITY  OF  .. 
BOSSIER  CITY.  CITY  OF  .. 
BOSSIER  CITY.  CITY  OF  .. 

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH*  

BOSSIER  PARISH*  

BOSSIER  PARISH* 

BOSSIER  PARISH*  

BOSSIER  PARISH*  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH  *  

BOSSIER  PARISH* 

BOSSIER  PARISH*  

BOSSIER  PARISH*  

CADDO  PARISH*  „.. 

CALCASIEU  PARISH* 

CALCASIEU  PARISH*  ...„, 
CALCASIEU  PARISH*  ._... 

CALCASIEU  PARISH* 

CALCASIEU  PARISH* 
EAST  BATON  ROUGE  PARISH  , 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 


Map  panel 


r«**^«««**«#*»«V4 


0501800010E 

0501 80001 OE 

0501800005E 

0501800005E 

0501 80001 OE 

0501800005E 

0504430180C 

0501810002E 

0501810005E 

0501810002E 

0501810002E 

0501779999A 

05004400056 

050359A 

0501 7901 65C 

0501790432D 

0501790480C 

0500029999 

0500029999 

050002B 

0500028 

0500029999 

05020500066 

05056601 85A 

05033C0170F 

05143C0170C 

05005500036 

05005500036 

05006000056 

0504690007A 

2201 46001 OE 

2201 46001 OE 

2201460005E 

2201460010E 

22001300406 

22519300050 

2251930005D 

2200330010C 

2200330030C 

2200330020C 

2200330020C 

2200330005C 

2200330005C 

22003102956 

2200330005C 

22003102856 

22003102206 

22003103156 

22003102858 

22003102858 

22003102856 

22003102856 

22003102856 

2200310285B 

22003102856 

22003102856 

22003102856 

22003102956 

22036101256 

22003701508 

22003703758 

2200370250C 

22003705506 

22003703506 

22005801000 

22005801150 

22005801 25C 

22005801 10D 

22005801100 

22005801000 

2200580095D 

2200580095D 

22005800800 


Detemwiation 


2/28/97 

6^6/97 

2/26/97 

6/11/97 

3/31/97 

2/25/97 

3/11/97 

5/6/97 

2/27/97 

3/17/97 

5/22/97 

1/22/97 

3/17/97 

3/17/97 

1/14/97 

1/27/97 

6/26/97 

4/7/97 

5/30/97 

1/22«7 

3/31/97 

3/11/97 

1/7/97 

3/17/97 

1/7/97 

6/30^7 

1/24/97 

3/31/97 

4/23«7 

3/4/97 

3/25/97 

2/26/97 

2/20/97 

3/3«7 

1/2/97 

3/18/97 

3/31/97 

4/8/97 

6/20/97 

4/7/97 

5/22/97 

3/3/97 

1/7/97 

5/28«7 

4/1/97 

3/31/97 

4/8/97 

1/16«7 

3/31/97 

4/1/97 

4/1/97 

3/12/97 

3/12/97 

6/17/97 

1/1Q«7 

1/7/97 

3/24«7 

3/4/97 

4/10/97 

1/8/97 

4/10/97 

3/4/97 

1/9/97 

3/25/97 

6/25/97 

1/22/97 

1/15«7 

5«/97 

4/3/97 

2/21/97 

2/3/97 

3/5/97 

5/6/97 


Case  No. 


R6-97-02— 00 

97-06-^90A 

R6-97-02-152 

97-0&-290A 

R6-97-03-349 

R6-97-02-179 

R6-97-03-041 

R6-97-03-405 

97-06-1 11A 

R6-97-03-140 

97-06-426A 

R6-97-01-095 

R6-97-03-064 

R6-97-03-197 

97-06-1 57A 

R6-57-01-230 

97-06-643A 

R6-97-02-040 

R6-97-03-422 

R6-96-1 2-090 

R6-97-03-315 

R6-97-01-295 

R6-96-1 2-255 

R6-97-02-134 

R6-96- 12-261 

97-06-637A 

R6-97-01-041 

R6-97-03-384 

97-06-1 79A 

R6-97-02-283 

R6-97-03-213 

R6-97-02-042 

R6-97-02-133 

R6-97-02-O00 

97-0&-131A 

R6-97-03-10e 

R6-97-03-394 

R6-97-04-055 

97-06-422A 

R6-97-03-319 

97-06-421A 

R6-97-02-000 

R6-96-12-188 

97-06-398A 

R6-97-03-367 

R6-97-03-396 

R6-97-04-017 

R6-97-01-000 

R&-97-03-397 

R6-97-03-366 

R6-97-03-362 

R&-97-03-058 

R6-«7-03-057 

97-06-^80A 

R6-97-01-O69 

R6-97-0 1-000 

R6-97-03-209 

R6-97-02-135 

R6-97-03-313 

R6--96-12-216 

R6-97-03-300 

R&-97-02-094 

R6-97-01-034 

R6-97-03-208 

97-06-539A 

97-06-1 67A 

R6-96-1 2-201 

97-O6-303A 

97-06-238A 

R&-97-00-000 

R6-96-11-168 

97-06-1 80A 

R6-97-04-117 


Type 


Region 


02 
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02 
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08 

01 
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02 
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02 
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02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 
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02 

08 

02 

02 

02 

02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
08 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
01 
02 
02 
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08 


06 

06 

08 

06 

06 

08 

08 

08 

08 

06 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

06 

08 

06  . 

06 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08  . 

08. 

08  . 

08  . 

08  . 

08  . 

06  . 

06  . 

06  . 

08  . 

08  . 

06  . 

08  „ 

06  . 

08  .. 

08  .. 

08  .. 

08  .. 

08  „ 

08  .. 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 


Community 


EAST  8ATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 

EVANGELINE  PARISH*  

EVANGELINE  PARISH*  

EVANGELINE  PARISH*  

FRANKUNTON.  TOWN  OF 

GRANT  PARISH*  „. 

HAMMOND.  CITY  OF  

JEFFERSON  PARISH* .... 

JEFFERSON  PARISH* 

LAFAYETTE  PARISH*  ..._ 
LAFAYETTE  PARISH*  ...„ 
LAFAYETTE.  CITY  OF  ...„ 
LAFAYETTE.  CITY  OF  ...„ 
LAFAYETTE.  CITY  OF  ..... 
LAFAYETTE.  CITY  OF  ..... 
LAFAYETTE.  CITY  OF  ..... 
LAFAYETTE.  CITY  OF  ..... 
LAKE  CHARLES.  CITY  OF 
LAKE  CHARLES.  CITY  OF 
LAKE  CHARLES.  aTY  OF 
LAKE  CHARLES.  CITY  OF 
LAKE  CHARLES,  CITY  OF 
LIVINGSTON  PARISH*  .... 
UVINGSTON  PARISH*  _.. 
LIVINGSTON  PARISH*  .... 
LIVINGSTON  PARISH*  ..„ 
LIVINGSTON  PARISH*  .... 
LIVINGSTON  PARISH*  .... 
LIVINGSTON  PARISH*  .... 
LIVINGSTON  PARISH* 
UVINGSTON  PARISH* 
LIVINGSTON  PARISH* 
LIVINGSTON  PARISH*  ...... 

UVINGSTON  PARISH*  

UVINGSTON  PARISH* 

UVINGSTON  PARISH*  . 

LIVINGSTON  PARISH*  

UVINGSTON  PARISH*  

UVINGSTON  PARISH*  .. 

LIVINGSTON  PARISH*  

NATCHITOCHES  PARISH*  . 
NATCHITOCHES  PARISH*  . 
NATCHITOCHES  PARISH*  . 

RAPIDES  PARISH*  

RARDES  PARISH*  

RAPIDES  PARISH*  

RAPIDES  PARISH*  

RAPIDES  PARISH*  

SABINE  PARISH* 

SABINE  PARISH* 

SCOTT,  CITY  OF 

SHREVEPORT,  CITY  OF  „.. 
SHREVEPORT.  CITY  OF  ..... 
SHREVEPORT.  CITY  OF  ._, 
SHREVEPORT,  CITY  OF  ..... 
SHREVEPORT,  CITY  OF  .„. 
SHREVEPORT,  CITY  OF  ...., 
SHREVEPORT.  CITY  OF  .^ 
SHREVEPORT.  dTY  OF  ^ 
SHREVEPORT,  CITY  OF  ....: 
SHREVEPORT,  CITY  OF  ..... 
SHREVEPORT.  QTY  OF  ..... 
SHREVEPORT.  CITY  OF  ..... 
SHREVEPORT.  CITY  OF  ..... 
SHREVEPORT.  CITY  OF  ..._ 

SHREVEPORT.  CITY  OF 

SHREVEPORT.  CITY  OF  _... 
SHREVEPORT.  CITY  OF  -J 

ST.  JAMES  PARISH*  

ST.  JOHN  THE  6APnST  PARISH* 


Map  panel 


22005800800 

22005800150 

22005800650 

22005800950 

22006400046 

22006400076 

22006400098 

22023300016 

2200760085C 

2202080002C 

22051 G0030E 

22051C0045E 

22055C0075G 

22055C0070G 

22055C0045G 

22055C0045Q 

22055C0045G 

22055C0045G 

220S5C0065G 

22055C0025G 

2200400005D 

2200400005D 

22004000050 

2200400000 

22004000100 

22011301006 

22011301008 

22011301006 

22011301008 

22011301008 

22011301006 

22011301008 

22011301008 

22011300256 

22011300256 

22011301008 

22011300256 

22011300258 

22011300256 

220113002S6 

220113002SB 

22011300258 

22011300256 

22012901758 

22012902358 

22012903408 

22014502758 

2201 4501 45C 

22014502506 

22014502008 

22014502508 

22085C0205C 

22085C0205C 

22055C0040G 

22003600300 

22003600340 

22003600330 

22003600330 

22003600330 

22003600330 

22003600330 

22003600300 

2200360000 

2200360028E 

2200360000 

2200360000 

22003600330 

2200360008C 

22003600100 

22003600190 

2200360023C 

22026100508 

22016402250 


Detemiination 
date 


4/4/97 

1/7/97 

5/6/97 
3/28«7 
3/12/97 
1/30/97 
1/10/97 
6/17/97 

2/7/97 
1/10/97 

4/7/97 
3/13/97 

4/7/97 
3/12/97 
3/11/97 
3/11/97 
3/11/97 
3/12/97 
4/25/97 

5/8/97 
3/28/97 

S/6/97 
3/11/97 

5/6/97 
5/30/97 
1/27/97 
6/17/97 
1/27/97 

4/3/97 
3/31/97 
1/27/B7 
1/27/97 
6f20/97 

3/3/97 
3/19/97 
3/11/97 
1/22/97 
3/18/97 
6/30/97 
3/18/97 
3/1  a«7 
3/18/97 
6/3097 
3/11/97 
6/25/97 

6/9/97 

3/4/97 

3/3«7 
1/30/97 

1/M7 
2/12/97 
5/30/97 
1/16/97 

4/7/97 
1/16/97 

1/7/97 
2/26/97 
3/11/97 
2/20/97 
4/17/97 

1/3«7 
1/29/97 
3/24/97 
6/17/97 
1/15/97 
2/25/97 
3/24/97 
2/26/97 
1/30/97 
6/26/97 
4/17/97 
4/24/97 
3/6/97 


Case  No. 


Type 


R6-97-03-348 

R6-96-1 2-229 

R6-97-03-404 

R6-97-04-040 

R6-97-03-029 

R6-97-01-283 

R6-97-01-021 

97-06^«06A 

R6-06-1 2-000 

R6-96-1 2-284 

R6-97-03-416 

R6-97-02-116 

R6-97-03-419 

R6-97-03-009 

R6-97-02-233 

R6-97-02-233 

R6-97-02-233 

R6-97-03-023 

97-08-383A 

R6-97-01-023 

R6-97-03-170 

R6-97-03-275 

R6-97-02-2e9 

R6-97-03-275 

97-06-506A 

R6-97-01-189 

97-06-535A 

r6-97-01-025 

R6-97-03-341 

R8-97-03-316 

R6-97-01-189 

R6-97-01-025 

97-06-588A 

R6-97-02-065 

R6-97-03-209 

R6-97-02-185 

R6-07-01-198 

R8-97-03-108 

97-06-644A 

R6-97-03-109 

R6-97-C3-110 

R6-97-03-172 

97-06-645A 

R6-97-03-037 

97-06-537A 

96-06-195P 

R6-97-02-e82 

R6-97-02-000 

R6-87-01-288 

R6-96-1 2-254 

R6-96-1 1-291 

97-06-432A 

f6-97-01-100 

R6-97-03-256 

R6-97-01-071 

R6-96-1 2-258 

R6-97-02-130 

R6-97-02-181 

R6-97-02-012 

97-06-586A 

97-06-064A 

R6-97-01-144 

Re-97-03-208 

97-06-433A 

R6-96-01-000 

R6-97-02-017 

R6-97-03-261 

R6-97-02-128 

R6-97-01-303 

97-06-650A 

97-06-276A 

97-06-220A 

97-06-240A 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 

02 
02 
08 
02 
08 
02 
02 
02 

oe 

02 
02 
02 
02 
02 

oe 

02 
82 
02 

oe 

02 

oe 

02 
02 

oe 

02 
08 
08 
02 
02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 

oe 

02 
01 
01 
02 
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Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
4)6 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
08 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 


NM 


NM 


NM 


NMn 


OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Community 


ST.  LANDRY  PARISH-.. 
ST.  LANDRY  PARISH*.. 
ST.  LANDRY  PARISH*  .. 
ST.  MARTIN  PARISH  *  .. 
ST.  TAMMANY  PARISH* 
ST.  TAMMANY  PARISH* 

ST.  TAMMANY  PARISH*  

ST.  TAMMANY  PARISH*  

SULPHUR.  CITY  OF  

TANGIPAHOA  PARISH*  

TANGIPAHOA  PARISH*  

TANGIPAHOA  PARISH*  

TERREBONNE  PARISH*  . 

UNKDN  PARISH*  

ZACHARY,  CITY  OF  

ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE.  CITY  OF  .... 
ALBUQUERQUE,  CITY  OF  „.. 
ALBUQUERQUE.  CITY  OF  .... 

BERNAULLO  COUNTY*  

BERNAULLO  COUNTY* 

BERNAULLO  COUNTY*  

BERNAULLO  COUNTY*  „ 

BERNAULLO  COUNTY* 

BERNAULLO  COUNTY*  

BERNAULLO  COUNTY*  

CORRALES.  VILLAGE  OF  

DONA  ANA  COUNTY*  .„ 

ESPANOLA.  CITY  OF „.. 

ESPANOLA.  CITY  OF 

FARMINGTON.  CITY  OF 

HOBBS,  CITY  OF  ._. 

HOBBS,  CITY  OF  _. 

LAS  CRUCES.  CITY  OF 

LAS  CRUCES.  CITY  OF 

LAS  CRUCES.  CITY  OF 

LOS  RANCHOS.  VILLAGE  OF 

ROSWELL.  CITY  OF  

SANTA  FE  COUNTY*  

SOCORRO.  CITY  OF  

ADAIR  COUNTY*  --. 

BARTLESVILLE,  CITY  OF  ._ 
BROKEN  ARROW,  CITY  OF 
BROKEN  ARROW,  CTTY  OF 
BROKEN  ARROW,  CITY  OF 

BRYAN  COUNTY*  

CHICKASHA.  CITY  OF  

CHOCTAW,  aTY  OF  _„ 

CLAREMORE,  CITY  OF 

COAL  COUNTY* 
COLBERT.  TOWN  OF  . 

CREEK  COUNTY*  

CREEK  COUfnV* 

DEL  CITY,  CITY  OF  „... 
DELAWARE  COUNTY* 

EOMONO.  OTY  OF  

EDMONO.  OTY  OF  

EDMOND.  CITY  OF  

EDMONO.  CITY  OF  

EDMONO.  CITY  OF  ..... 

ENID,  CITY  OF  

INOLATOWNOF 
JENKS.  CITYOF  . 
LOGAN  COUNTY* 


Map  panel 


2201650025B 

2201 6501 OOB 

2201650375B 

22017802508. 

2252050240E 

2252050440C 

22S2050245C 

22S2050360C 

220041 0002B 

22020601 65D 

2202060205D 

22020602150 

22520601 20C 

22035900108 

22006100058 

35001 C0327D 

35001C0356D 

35001 C0354D 

35001C0144D 

35001 C0344D 

35001 C0357D 

35001 C0356D 

35001C0161D 

35001C0144D 

35001 coil 60 

35001 C0114D 

35001 001 63D 

35001 C03270 

35001C0109D 

35001 C0109D 

35001 C0116D 

35001C0343D 

35001 C0343D 

35001 C0344D 

35001 C0344D 

35043C0912C 

35013C1050F 

350052B 

350052B 

3500670005D 

3500290015B 

35002900158 

35013C0631E 

36013C0632F 

35013C0634E 

35001 C0117D 

35000600058 

35006901758 

35007700048 

40050100048 

4002200009C 

4002360002C 

4002360004D 

40023600040 

40013C0225O 

40023400020 

40035700058 

4053750005F 

4005100150B 

400130Q2250 

40049000058 

40049000088 

40023300030 

40050200028 

40025200208 

40025200208 

4002S2002SO 

4002S20025O 

40025200208 

40047C0095O 

40045600058 

40020900028 

40083C022SO 


Detemiination 
date 


3/12/97 

3/12/97 

3/11/97 

5C7/97 

1/16/97 

1/16/97 

4/1 0«7 

3/11/97 

3/25«7 

2/24/97 

3/12/97 

3/11/97 

4/3/97 

3/18/97 

2/26/97 

6/18/97 

1/3«7 

5/16/97 

3/1 2«7 

4/11/97 

4/28/97 

4/14/97 

5/2/97 

5Q/97 

1/6/97 

4/14/97 

5/2«7 

3/17/97 

2/18/97 

2I2QIVT 

1/6/97 

AJ4f97 

4/11/97 

4/4/97 

4/11/97 

2/1 9«7 

5/12/97 

3/12/97 

5/5/97 

ia/97 

4/14/97 

5/16/97 

5/27/97 

3/24«7 

2/25/97 

5/27/97 

1/15/97 

3/26/97 

1/23«7 

2/19/97 

4/1/97 

4/7/97 

3/3/97 

6/17/97 

3/6/97 

S/B/97 

3/17/97 

4/9/97 

3/4/97 

3/31/97 

3/17/97 

3/11/97 

1/7/97 

2C5«7 

5/28/97 

1/22/97 

6/13/97 

1/27/97 

3C7/97 

2/1 9«7 

5/16/97 

4/8/97 

S/28/97 


Case  Na 


R6-07-03-103 

R6-97-O3-000 

R6-97-02-234 

97-06-424A 

R6-97-01-096 

R6-97-01-074 

R6-97-03-398 

R6-97-02-239 

R6-97-03-000 

R6-97-02-024 

R6-97-02-260 

R6-97-02-261 

R6-97-03-385 

R6-97-03-132 

R6-97-02-127 

R6-97-06-100 

97-06-1 18A 

97-06-333A 

R6-97-03-006 

97-06-304P 

97-06-323A 

97-0ft-297A 

97-06-1 49P 

97-06-1 49P 

96-06-507P 

97-06-1 97A 

97-06-1 49P 

R6-97-03-129 

97-06-1 32A 

R6-97-02-146 

96-06-507P 

97-06-1 72P 

97-06-304P 

97-06-1 72P 

97-06-304P 

R6-97-02-04t 

97-06-363P 

R6-96-1 2-281 

97-06-230A 

R6-96-1 2-000 

97-06-296A 

97-06-429A 

97-0&-395A 

R6-97-03-224 

R6-97-02-000 

97-06-1 98A 

R6-96-01-089 

R6-97-03-024 

97-06-001 A 

R6-97-02-019 

R6-97-01-208 

R6-97-04-001 

97-06-232A 

97-06-331 A 

R6-97-02-188 

R6-97-03-427 

R6-97-03-121 

R6-97-03-234 

R6-97-01-117 

R8-97-03-282 

R6-97-03-174 

R6-97-03-Oe2 

R6-g7-01-040 

R6-97-02-184 

97-06-431 P 

R6-97-01-125 

97-06-496A 

R6-97-01-225 

97-06-1 42P 

R6-97-02-128 

97-06-466A 

R6-97-04-O06 

R6-97-05-000 


Type 


Region 
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02 
08 
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02 
02 
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01 
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02 
02 
01 
08 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
05 
02 
02 
02 
02 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

08  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  „ 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 

06  .. 


State 


OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
Ok 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 

^ 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 


Community 


MOORE.  CITYOF  „.... 

MOORE.  CITY  OF  . 

MOORE,  CITY  OF  ...... 

MOORE,  CITY  OF  

MOORE,  CITYOF  

MOORE.  CITY  OF 

MOORE.  CITY  OF  

MOORE.  CITY  OF  . 

MOORE.  CITY  OF  

MOORE.  CITY  OF  ....... 

MUSKOGEE.  CITY  OF 
MUSKOGEE.  CITY  OF 
MUSTANG,  CITY  OF 
MUSTANCS,  CITY  OF 
MUSTANG.  CITY  OF 

MUSTANG.  CITY  OF 

NORMAN.  CITY  OF  

NORM/VN,  CITY  OF  

NORMAN,  CITY  OF  

NORMAN,  CITY  OF  ™. 

NORTH  ENID,  TOWN  OF 

OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
0KUU40MA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  , 
OKLAHOMA  CITY,  CITY  OF  , 
OKLAHOMA  CITY.  CITY  OF  . 
OKLAHOMA  CITY.  CITY  OF  , 

OKMULGEE  COUNTY* 

OKMULGEE  COUNTY* 

OKMULGEE.  CITY  OF 

OWASSO,  CITY  OF 

PAYNE  COUNTY*  

PAYNE  COUNTY* 

PAYNE  COUNTY*  

POTTAWATOMIE  COUNTY* 

SHAWNEE.  CITY  OF 

SHAWNEE.  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

STILLWATER,  CITY  OF  

TAHLEQUAH,  CITY  OF  

TULSA  COUNTY* 

TULSA.  CITY  OF 

TULSA,  CITY  OF  

TULSA.  CITY  OF  

TULSA.  CITY  OF  

TULSA,  CITY  OF  

TULSA.  CITY  OF  


Map  panel 


40027O0037F 

40027C0037F 

40027C0039F 

40027C0037F 

4000440001 E 

40027C0037F 

40027C0037F 

40027C0029F 

40004400030 

40027C0037F 

40101C0136D 

40101C0129E 

4004090005A 

4004090005A 

4004090005A 

4004090005A 

40027C0095F 

40027C00e0F 

40027C0095F 

40027C0095F 

40047C0115C 

40537801 950 

40537801 75F 

40537801 90F 

4053780275C 

40537801 90F 

40537801 60D 

4053760255C 

40537801 90F 

40537801950 

40537801 950 

4053780205D 

4053780205D 

4053780235C 

40537801 75F 

4053780190F 

40537801  IOC 

40537801600 

40537801 75F 

4053780080C 

40537801 IOC 

40537801 IOC 

40537801  IOC 

40537801 30D 

40537801 55E 

40537801600 

40537801 70F 

40537801 600 

40537801 70E 

4053780035C 

40537801 250 

40049200508 

4004920050B 

4001450005C 

40021 00002D 

4004930120D 

400493012SC 

40049301 70C> 

40125C0175D 

40125C0103D 

4012SC0101D 

401 25001 01 D 

40125C0101D 

4012SC01010 

4053800001 D 

40021C0093C 

40046201658 

405381 0070G 

4053810090F 

405381 0080F 

4053810090F 

40538100856 

4(S3810070G 


Detemiination 
date 


3/26/97 

3/17/97 
4/17/97 

4/8/97 
1/27/97 
6/17/97 
3/24/97 
6/20/97 
1/14/97 
3/17/97 

5/2/97 
5/13/97 
3/12/97 
1/14/97 
1/14/97 
1/14/97 
3/17/97 
3/24«7 
5/1 5«7 
3/17/97 
2/19/97 
1/2»97 
2/19/97 
1/14/97 
3/31/97 
5/27/97 
6/13/97 

4«/97 
2/1 9«7 
2/19/97 

3«/97 

i/a»7 

3/17/97 

3/17/97 

1/7/97 

1/7/97 

6ABO/97 

3/26/97 

6/13/97 

1/14/97 

6/30/97 

2/19/97 

3/4/97 

1/22/97 

6/20/97 

1/7/97 

4/B/97 

4/7/97 

2/19/97 

6/17/97 

6/20/97 

2/25/97 

3/11/97 

2/26/97 

2/25/97 

5/30/97 

5<3Q/97 

6/2/97 

3/11/97 

3/24/97 

6/17/97 

5/27/97 

1/23/97 

1/22«7 

6/13/97 

3/31/97 

1/27/97 

5/28/97 

3/31/97 

af20/97 

6/17/97 

M22/97 

2/26/97 


Case  No. 


R6-97-03-074 

R6-97-03-074 

97-06-340P 

R6-97-04-018 

R6-97-01-287 

97-06-562A 

R6-97-03-240 

97-06-566A 

97-06-099P 

R6-97-01-154 

97-06-343A 

97-06-342A 

R6-97-03-149 

R6-97-01-057 

R6-97-01-053 

R6-97-01-055 

R6-97-03-207 

R6-97-03-274 

96-06-511P 

R6-97-03-097 

R6-97-02-073 

R6-07-01-268 

R6-97-02-117 

97-06-O23P 

R6-97-03-293 

97-06-449A 

97-06-497A 

R6-97-04-038 

R6-97-02-000 

R6-97-02-103 

R6-97-02-286 

R6-96-1 2-038 

R6-97-03-191 

R6-97-03-19e 

R6-96-12-184 

R6-96-1 2-235 

97-06-636A 

R6-97-03-287 

97-06-634A 

97-06-1 37A 

97-06-657A 

R6-97-02-000 

R6-97-02-290 

R6-97-01-152 

97-06-589A 

R6-96-12-183 

R6-97-04-010 

R6-97-03-240 

R6-97-02-048 

97-06-527A 

97-06-565A 

R6-97-02-000 

R6-97-03-094 

R6-97-02-031 

R6-97-02-225 

97-06-474A 

97-06-474A 

97-O6-507A 

R6-97-a2-238 

R6-97-03-225 

97-06-558A 

97-06-41 5P 

R6-97-01-263 

R6-97-01-107 

97-06-577A 

R6-97-03-283 

R6-97-01-258 

R6-97-05-000 

R6-97-03-411 

R6-97-02-000 

97-06-602A 

R6-97-01-ie0 

R6-97-02-243 


Type 
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02 

02 

02 

02 

02 

06 

02 
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02 
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02 

02 

06 
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02 

02 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

08 
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02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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Region 


State 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
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06 

06 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

TX 

TX 

TX 

TX 

T* 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


TUI.SA.  CITY  OF  

TULSA.  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  — 

TULSA,  CITY  OF  

WAGONER  COUNTY'  

WAGONER  COUNTY*  

WAGONER  COUNTY*  

YUKON,  CITY  OF  

YUKON,  CITY  OF  ».., 

ABILENE,  CITY  OF 

ALLEN.  CITY  OF 

ALLEN,  CITY  OF 

ALLEN,  CITY  OF 

ALLEN.  CITY  OF 

ARUNGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARUNGTON,  CITY  OF  

ARUNGTON,  CITY  OF  

ARUNGTON,  CITY  OF  

ARUNGTON,  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF  

ARUNGTON.  OTY  OF  

ARUNGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

AUSTIN,  aTY  OF  

AUSTIN.  aTY  OF 

AUSTIN,  CITY  OF  

AUSTIN,  aTY  OF  — 

AUSTIN,  CITY  OF  — 

AUSTIN,  CITY  OF  

AUSTIN,  aTY  OF  — 

AUSTIN.  CITY  OF  „. 

AUSTIN.  CITY  OF  

AZLE,  CITY  OF  „ 

BALCH  SPRINGS.  CITY  OF 

BEAUMONT.  CITY  OF 

BELL  COUNTY*  

BENBROOK,  CITY  OF 

BENBROOK.  CITY  OF 

BENBROOK.  CITY  OF 

BEXAR  COUNTY* 

BEXAR  COUNTY* 

BEXAR  COUNTY*  .„. 

BEXAR  COUNTY*  

BEXAR  COUNTY*  

BEXAR  COUNTY*  

BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY  * 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BEXAR  COUNTY* 
BOERNE,  CITY  OF 

BOWIE  COUNTY*  „ 

BRAZORIA  COUNTY*  ..„ 

BRAZOS  COUNTY*  

BROWNWOOO,  CITY  OF 

BRYAN,  CITY  OF 

BURNET  COUNTY*  

BURNET  COUNTY*  

BURNET.  CITY  OF  „ 

CALDWELL  COUNTY*  ... 


fAappanei 


405381 0070G 

4053810065G 

4053810045F 

40S3810045F 

4053810090F 

40021 50016B 

40a2150027B 

40021 50027B 

40002800056 

400028001 OB 

48545000200 

48065004360 

48085C0435G 

48085C0435G 

48085C0435G 

48439C0437H 

48439C0318H 

48439C0461H 

48439C0441H 

48439C0441H 

48439C0464H 

48439C0429H 

48439C0429H 

48439C0339H 

48439C0336H 

48439C0441H 

48453C0170E 

48453C0205E 

48453C0205E 

48453C0200E 

48453C0170E 

48453C0170E 

48453C0155& 

48453C0120E 

48453001 20E 

48439C0110H 

4801660005B 

48545700S0C 

48070600106 

48439C0380H 

48439C0390H 

48439C0390H 

48029C0340E 

48029C0478E 

48029C0477E 

48Q29C0476E 

48029C0459E 

48029C0458E 

48029C0459E 

48029C0459E 

48029C0405E 

48029C0243E 

48029C0140E 

48029C0459E 

48029C0140E 

48029C0243E 

48029C0227E 

48029C0230E 

48029C0240E 

48029C0240E 

48029C0243E 

48029Ca243E 

48029C0115E 

48041800020 

48119402006 

48039C0605H 

48041C0163C 

4800870002D 

48041C0142C 

48053C0220C 

48053C0301C 

48053C0231C 

48009403506 


Detemiination 
date 


5/23/97 

1/7/97 

3/17/97 

2/19/97 

5/1 2«7 

1/22/97 

1/28/97 

1/28/97 

3/31/97 

4/1/97 

4/7/97 

3/31/97 

3/24/97 

3/10/97 

1/8«7 

1/16/97 

3/31/97 

3/31/97 

5/8/97 

4/4«7 

3/17/97 

3/13/97 

1/15/97 

2Je/97 

2/4/97 

6/B/97 

3/31/97 

3/24/97 

1/28«7 

4/2/97 

3/17/97 

2/26/97 

4/8/97 

1/8/97 

1/22/97 

3/26/97 

4/1/97 

2/12«7 

1/B/97 

3/17/97 

3/13/97 

2/25«7 

1/8/97 

1/9/97 

2/4/97 

2/4/97 

1/8/97 

1/8/97 

1/8/97 

1/8/97 

1/29/97 

2/24/97 

1/15/97 

1/8/97 

1/15/97 

1/8/97 

5/23«7 

5/23/97 

5/12/97 

2/20/97 

5/20/97 

1/8«7 

2/26/97 

3/27/97 

2/26/97 

3/18/97 

3/1 3«7 

4/28/97 

1/2/97 

3/17/97 

3/13/97 

3/20/97 

3/26/97 


Case  No. 


97-06-009P 

R6-96-12-186 

R6-97-03-128 

R6-97-O2-082 

97-06-361 A 

R6-97-01-179 

R6-97-01-299 

R6-97-01-304 

R6-97-03-370 

97-06-256A 

R6-97-03-285 

R6-97-03-393 

R6-97-03-272 

R6-96-1 2-289 

R6-96-12-185 

R6-96-1 2-066 

R6-97-03-038 

R6-97-02-263 

R6-97-03-330 

97-06- 165A 

R6-97-03-167 

R6-97-02-176 

R6-96-1 2-000 

R6-97-02-000 

97-06-1 90A 

97-06-465A 

R6-97-03-388 

R6-97-03-^ 

R6-97-01-116 

R6-97-03-063 

R6-97-03-098 

R6-97-02-046 

R&-97-04-008 

R6-96-11-322 

R6-97-O1-104 

R6-97-01-296 

R6-97-03-111 

97-06-212A 

R6-96-12-197 

R6-97-03-151 

R6-97-03-114 

R6-97-02-000 

R6-96-12-188 

96-06-470P 

96-06-384P 

96-06-384P 

R6-96-12-174 

R&-96-12-173 

R6-96-12-171 

R6-96-12-168 

R6-«7-01-097 

R6-97-02-000 

R6-97-0 1-075 

R6-96-1 2-000 

R6-96-1 2-078 

R6-96-1 2-000 

96-06-441P 

96-06-441P 

97-06-376A 

R6-96-1 1-328 

97-06-389A 

R6-96-1 2-000 

97-06-208P 

R6-97-03-317 

R6-97-02-000 

R6-97-03-130 

R6-97-02-214 

97-06-31 OA 

97-06-1 47A 

R6-97-02-262 

R6-97-02-217 

R6-97-01-128 

R6-«7-03-290 


Type 


Region 


05 
02 
02 
02 

oe 

02 
02 
02 
02 
01 
02 
02 
06 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
08 
02 
02 
08 
02 
02 
02 

02 
02 
02 
02 
06 
06 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
OS 
05 
02 
02 
02 
02 
06 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 

09 
06 
06 
06 
06 
06 
06 
06 
06 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  .. 
06  .. 
06  ., 

oe.. 

06  .. 
06  .. 
06  .. 
06  „ 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

fx 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Community 


CARROLLTON.  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON.  CITY  OF 
C/^ROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON.  CITY  OF 
CARROLLTON.  CITY  OF 
CARROLLTON.  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 

CARROLLTON,  CITY  OF . 

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  „, 

CARROLLTON,  CITY  OF  

CARROLLTON,  CITY  OF  

CASTLE  HILLS.  CITY  OF 

CEDAR  HILL,  CITY  OF . 

CLAY  COUNTY*  

CLEBURNE,  CITY  OF  

COaEGE  STATION,  CITY  OF 

COLLEYVILLE,  TOWN  OF  

COLLEYVILLE,  TOWN  OF 
COLLPA/H-LE,  TOWN  OF 

COLUN  COUNTY*  

COLORADO  COUNTY*  .... 

COMAL  COUNTY*  ^. 

COMAL  COUNTY*  

CONROE,  CITY  OF „ 

CONROE,  CITY  OF  

COPPELL.  CITY  OF  

CORtNTH,  TOWN  OF  ...... 

CORINTH.  TOWN  OF  

CORINTH,  TOWN  OF 

CORSICANA,  CITY  OF  ..... 

DALLAS  COUNTY*  

DALLAS  COUNTY*  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS.  CITY  OF '. 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS.  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS.  CITY  OF  

DALLAS,  CITY  OF 

DALLAS,  CITY  OF  „., 

DALLAS.  CITY  OF 
DALLAS,  CITY  OF 
DALLAS,  CITY  OF 
DALLAS,  CITY  OF 
DALLAS,  CITY  OF 
DENTON  COUNTY 
DENTON,  CITY  OF 
DENTON.  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON.  CITY  OF 
EDINBURG.  CITY  OF 
EDINBURG,  CJTY  OF 
EDINBURG.  CITY  OF 
EDINBURG.  CITY  OF 
EL  CAMPO,  CITY  OF 


yyv-y; 


. 

- 

'__-,  -    ,    ■'  ■ 

■  '  '  ■'..  'T-^' 

Map  panel 


4801670005G 
4801 67001 5F 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
4801670005G 
>4801670005G 
48029C0269E 
48016800156 
48077C0161D 
48251 C0113G 
48041 C0142C 
48439C0195H 
48439C0195H 
48439C0307H 
48085C0125G 
48089C0145C 
4854630075D 
4854630095D 
48339C0359F 
48339C0379F 
4801 70001 OE 
48121C0387E 
48121C0393E 
48114300046 
4804980005A 
48016500456 
48016502856 
4801710055C 
4801710145D 
4801710100D 
4801710100D 
4801710100D 
4801710100D 
4801710100D 
48017100850 
48017100850 
4801710055C 
4801710050D 
4801710030D 
4801710030D 
4801710030D 
4801710025C 
48017100100 
4801710005C 
4801710000 
4801710000 
4801710055C 
48077401806 
48121C0380E 
48121C0380E 
48121C0380E 
48121C0380E 
48121C0360E 
4801940005D 
48019400050 
4803380015D 
48033800150 
48033800150 
480338001 50 
4806530005C 


Oetem)ination 
date 


1/29/97 
6/4/97 
4/7/97 
4/7/97 
4/18/97 
3/31/97 
3/31/97 
3/20/97 
3/12/97 
2/2A/97 
1/27/97 
\f2QI97 
1Z8«7 
1/8/97 
6/20«7 
5/28/97 
bl2ri97 
5/1 3«7 
2/19/97 
3/21/97 
3r7/97 
3/1 9«7 
3/2S/97 
•  1/9/97 
1/1 5«7 
3/31/97 
6/17/97 
3/11/97 
5/1 6«7 
AI22IV7 
if22J97 
2/26/97 
5/6/97 
6/2J97 
6/25/97 
4/8/97 
1/27/97 
4/7/97 
5/21/97 
6/11/97 
^4/97 
3/13/97 
4/1/97 
4/9/97 
2J9/97 
1/30/97 
6/25/97 
SJAm 
3/1 3«7 
2127197 
6/26197 
5/7/97 
3/6/97 
2/11/97 
3/17/97 
2126197 
6/4/97 
5/7/97 
3/31/97 
3/31/97 
4/2/97 
6127197 
6127197 
6/1 3«7 
bl6l97 
6/4/97 
1/9/97 
1/9/97 
1/21/97 
1/31/97 
5/6/97 
SJ6I97 
4/7/97 


Case  No. 


Type 


R6-97-01-167 

9e-06-368P 

R6-97-04-003 

R6-97-04-002 

R6-97-04-000 

R6-97-03-401 

R6-97-03-160 

R6-97-03-099 

R6-97-02-174 

R6-97-02-000 

R6-97-01-255 

R6-97-01-142 

R6-96-1 2-217 

R6-96-12-191 

97-06-61 7A 

97-06-454A 

97-06-408A 

97-06-371 A 

R6-97-02-000 

R6-97-03-268 

R6-97-02-000 

97-06-025A 

R6-97-03-212' 

R6-96-12-214 

R6-96-1 2-049 

R6-97-03-O66 

97-06-438A 

R6-97-03-032 

97-06-368A 

97-06-3 15P 

97-06-3 15P 

R6-97-01-015 

R6-97-03-307 

97-06-491 A 

97-06-545A 

R6-97-03-267 

R6-97-01-246 

R6-97-O3-200 

97-06-350P 

97-06-455A 

R6-97-03-273 

R6-97-O2-280 

R6-97-03-280 

R6-97-02-224 

R6-97-02-000 

R6-97-01-102 

97-06-61 4A 

97-06-540A 

97-06-206A 

R6-97-02-000 

97-06-281A 

R6-07-05-067 

R6-97-02-293 

97-06-1 45P 

R6-97-03-147 

R6-«6-12-190 

97-06-401 A 

R6-97-05-067 

R6-97-03-343 

R6-97-03-343 

R6-97-03-279 

R6-97-06-000 

fi6-97-06-000 

R6-97-06-000 

R6-97-04-064 

97-06-434A 

96-12-222 

R6-96-1 2-222 

97-06-1 68A 

97-06-1 69A 

R6-97-02-294 

R6-97-02-294 

R6-97-03-414 


02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

oe 

08 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

01 

02 

02 

02 

06 

06 

02 

02 

02 

01 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

0^ 

02 

01 

01 

02 

01 

02 

oe 

06 

oe 

02 
02 
02 
02 
02 
02 
01 
01 
01 
02 
01 

oe 

02 
02 

oe 
oe 

02 

oe 
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Region 

State 

CofTununity 

Map  panel 

Determination 
date 

Case  No. 

Type 

06 

TX 

EL  LAQO.  CITY  OF  ~ 

48201C106SJ 

5/12/97 

97-06-262P 

06 

06  

TX 

ELPASOCOU^f^Y• \ -     . 

48021203256 

1/28«7 

R6-96- 12-075 

02 

06  

TX 

EL  PASO,  CITY  OF  ..„ _         ^     

46021400196 

6/25/97 

97-06-632A 

02 

06  

TX 

EL  PASO.  CITY  OF  _..      ..           .._     ~     

4802140021C 

3/11/97 

97-06-078A 

01 

06  

TX 

EL  PASO.  CITY  OF  

4802140026D 

3/20/97 

R6-97-01-038 

02 

06  

TX 

EL  PASO.  CITY  OF  

48021400260 

5/6/97 

R6-97-04-036 

02 

06 

TX 

EL  PASO  CITY  OF  

48021400426 

4/17/97 

97-06-294A 

02 

06  

TX 

EL  PASO.  CITY  OF  

48021400436 

2/26f97 

97-06-1 03P 

06 

06 

TX 

EL  PASO  CITY  OF  ~     

48021400446 

1/30/97 

R6-97-01-135 

02 

06 

TX 
TX 

EL  PASO  CITY  OF , 

48021400486 
48021400486 

6/13/97 
1/29/97 

97-06-367A 
R6-96-1 1-156 

01 

06  

EL  PASO.  CITY  OF  

02 

06  

TX 

FARMERS  BRANCH,  CITY  OF  

4801740005C 

3/24/97 

R6-97-0a-220 

02 

06  

TX 

FLORESVILLE.  CITY  OF 

48067100016 

1/9/97 

R6-96-1 1-285 

02 

06  

TX 

FLOWER  MdUND.  TOWN  OF  

48121C0545E 

5/1 8«7 

R6-«7-05-158 

01 

06  

TX 

FLOWER  MOUND,  TOWN  OF  

48077700156 

2127197 

97-06-1 99P 

OS 

06  

TX 

FORT  WORTH.  CITY  OF 

48439C0309H 

3/1 2«7 

R6-97-01-139 

02 

06  

TX 

FORT  WORTH.  CITY  OF  , 

48439C0429H 

2/27/97 

97-06-1 92A 

02 

06  

TX 

FORT  WORTH.  CITY  OF  

48439C041SH 

3/12/97 

R6-97-03-025 

02 

06 

TX 

FORT  WORTH  CITY  OF   ,. , 

48439C0415H 

3/20/97 

R6-97-03-217 

02 

06  

TX 

FORT  WORTH,  CITY  OF  

48439C0395H 

3/12/97 

R6-97-03-148 

02 

06  

TX 

FORT  WORTH.  CITY  OF  .„ .- 

48439C0395H 

3/1 3«7 

R6-97-03-106 

02 

06  

TX 

FORT  WORTH,  CITY  OF 

48439C0395H 

1/28«7 

R6-97-01-226 

02 

06  

TX 

FORT  WORTH.  CITY  OF  ...       .„ .. 

48439C0395H 

5C7/97 

97-06-444A 

02 

06  

TX 

FORT  WORTH.  CITY  OF  ^. 

484^C0385H 

3/12/97 

R6-97-O2-202 

02 

06  

TX 

PORT  WORTH.  CITY  OF  ...     _     .. 

48439C0170H 

AI2M7 

97-06-285P 

06 

06  

TX 

FORT  WORTH,  CITY  OF  

48439C0420H 

3/13/97 

R6-97-02-254 

02 

06  

TX 

FORT  WORTH,  CITY  OF 

48439C0169H 

1/29«7 

97-06-1 76P 

06 

06  

TX 

FORT  WORTH,  CITY  OF  _ 

48439C0170H 

3/13/97 

R6-97-02-265 

02 

06  

TX 

FORT  WORTH.  CITY  OF  ™ 

48439Ca29SH 

4/18/97 

97-06-229P 

06 

06  

TX 

FORT  WORTH.  CITY  OF  ...„ 

48439C024SH 

6/17/97 

97-06-501 A 

02 

06  „ 

TX 

FORT  WORTH.  OTY  OF  

48439C0245H 

2I2M7 

R6-97-02-051 

02 

06  

TX 

FORT  WORTH.  CITY  OF  „„       

48439Ca24SH 

3/12/97 

R6-97-02-121 

02 

06 

TX 

FORT  WORTH.  CITY  OF  .     ...     

48439C024SH 

4/8/97 

R6-97-04-044 

02 

06 

TX 
TX 

FORT  WORTH  CITY  OF  .„     ..     

48439C0270H 
48439C0282H 

2/1 4«7 
213197 

97-06-1 82P 
97-06-228A 

06 

06  

FORT  WORTH,  CITY  OF  

01 

06 

TX 
TX 

FRISCO  CITY  OF                  

48065002700 
48065002700 

6/1 3«7 
2127197 

R6-97-06-065 
97-06-093P 

01 

06  

FRISCO.  CITY  OF  ™     ..™ 

06 

06  

TX 

GARDEN  RIDGE,  CITY  OF .       _ 

48014800016 

4/1/97 

R6-97-02-004 

02 

06  

TX 

GARLAND.  CITY  OF _ 

4854710005E 

4/1/97 

R6-97-03-284 

02 

06  

TX 

GARLAND.  CITY  OF _        .          

48547100200 

y  129197 

R6-97-01-157 

02 

06  

TX 

GARLAND,  CITY  OF 

485471 0030E 

3/13/97 

R6-97-03-028 

02 

06  

TX 

GARLAND,  OVf  OF 

4864710030E 

2/24/97 

R6-97-O2-000 

02 

06  

TX 

GARLAND,  CITY  OF     „    .„.     _ 

485471 0030E 

1/27/97 

R6-97-01-262 

02 

06  

TX 

GARLAND,  CITY  OF 

48547100200 

3«5«7 

R6-97-03-163 

02 

06 

TX 

GARLAND.  CITY  OF  ..    -..     . 

48647100200 

3/12/97 

R6-97-03-026 

02 

06  

TX 

GARLAND.  CITY  OF             

48547100150 

1/14«7 

R6-97-01-013 

02 

06 

TX 
TX 
TX 

GAHI  *W0    ^TV  (TF 

48547100150 
48547100150 
48547100100 

1/8«7 
6/20/97 
6/13/97 

R6-96-1 2-221 
97-06-616A 
97-06-681 A 

02 

06 

QAR(  Awn  riTY  nF           , 

02 

06 

GARLAND,  CITY  OF _ _ 

02 

06  

TX 

GARLAND.  CITY  OF 

48016500456 

5/21/97 

97-06-350P 

06 

06  

TX 

GARLAND,  CITY  OF 

48547100150 

1/22/97 

97-06-1 54P 

06 

06  

TX 

GEORGETOWN.  CITY  OF  

48491C0230C 

1/10A7 

97-06-1 52P 

06 

06 

TX 

GILLESPIE  COUNTY* ™      

48069600076 

8/11/97 

97-06-1 74A 

02 

06  

TX 

GILLESPIE  COUNTY*  _    ...                             _                 . 

48069600116 

1/7/97 

97-06-065A 

02 

06 

TX 
TX 

GH  MFR  CITY  OF    _ 

4806256 

4854r20010F 

%I26I97 
1/29/97 

97-06-451A 
R6-97-01-245 

02 

06  

GRAND  PRAIRIF,  CITY  OF        

02 

06  

TX 

GRAND  PRAIRIE,  CITY  OF  

4854720035G 

2/20^7 

R6-97-02-000 

02 

06  

TX 

GRAND  PRAIRIE.  CITY  OF  ..      „.     

48547200BSE 

3/18«7 

R6-97-03-143 

02 

06  

TX 

GRAND  PRAIRIE.  OVf  OF 

485472001 5F 

2I27I97 

97-06-209P 

06 

06  

TX 

GRAPEVINE.  CITY  OF  

48439C0215H 

6/4/97 

97-06-207P 

05 

06  

TX 

GRAPEVINE.  CITY  OF 

484390021 SH 

M9I97 

R6-96-1 2-280 

02 

06  

TX 

GRAYSON  COUNTY*  

48181C0210E 

3/3M97 

R6-97-03-334 

06 

06  

TX 

GRAYSON  COUNTY*  : 

48181C0210E 

Af7l97 

R6-97-06-334 

02 

06  

TX 
TX 

ftRPrtrscmiNTY- 

48026100306 
48026600506 

4/7/97 
2/20/97 

Rfr-97-03-«24 
R6-97-02-095 

06 

06  „ 

G«.IAnAIUPFa>.INTY* 

02 

06      .... 

TX 
TX 

GIIAnAll^PPr/T(^NTY*  

48026600506 
48U26600606 

3/1 3«7 
3/31/97 

R6-97-03-100 
R6-97-03-242 

02 

06  

GUADALUPE  COUNTY* __ 

02 

06  

TX 

GUADALUPE  COUNTY*  ....      > 

48026601 750 

2/26/97 

R6-97-01-201 

02 

06  . 

TX 

GUN  BARREL,  CITY  OF  

48213C0030C 

3AJ1/97 

R6-97-03-344 

02 

06  

TX 

GUN  BARREL.  CITY  OF 

48213C0030C 

5/1 6«7 

97-06-377A 

02 

06  

TX 

GUN  BARREL .  CITY  OF  « 

48213C0030C 

6«V97 

97-0&-496A 

02 

06  

TX 

GUN  BARREU  CITY  OF  ....                  _.    ._    

48213C0030C 

2J2&I97 

R6-97-02-05e 

02 

06  

TX 

HALTOM  CITY.  CITY  OF .     ™ 

48439C029SH 

AIMK7 

97-06-229P 

06 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


Stale 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Communily 


HALTOM  CTTY,  CITY  OF 

HARKER  HEIGHTS,  CITY  OF 

HARRIS  COUNTY* :....... 

HARRIS  COUNTY* „. 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 
HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY  *....., 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* i. 

HARRIS  COUNTY* ..._ 

HARRIS  COUNTY* 

HASLET,  CITY  OF  

HEATH,  CITY  OF 

HENDERSON  COUNTY* 

HENDERSON.  CITY  OF  

HIDALGO  COUNTY*  

HIGHLAND  VILLAGE,  VILLAGE 
HIGHLAND  VILLAGE,  VILLAGE 
HIGHLAND  VILLAGE.  VILLAGE 

HOOD  COUNTY*  

HOOD  COUNTY*  

HOOD  COUNTY*  

HOOKS.  CITY  OF  

HOOKS.  CITY  OF  

HOOKS.  CITY  OF  

HOUSTON.  QTY  OF 

HOUSTON.  aTY  OF  .. 

HCXJSTON.  CITY  OF  

HOUSTON.  CITY  OF  ., 
HOUSTON.  CITY  OF  „ 
HOUSTON.  CITY  OF 
HOUSTON.  CITY  OF 
HOUSTON,  QTY  OF 
HOUSTON.  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON.  CITY  OF 
HOUSTON.  CITY  OF 
HOUSTON.  CITY  OF 
HOUSTON.  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON,  CITY  OF 
HOUSTON.  OTY  OF 
HURST.  CITY  OF 
HURST,  CITY  OF 
HURST.  CITY  OF 
HURST.  CITY  OF 
HURST.  CITY  OF 
HURST.  CITY  OF 
INGRAM.  CITY  OF 
IRVING.  CITY  OF  . 
IRVING.  CITY  OF  . 
IRVING.  CITY  OF  . 
IRVING.  CITY  OF  . 
IRVING.  CITY  OF  . 
IRVING.  CITY  OF  . 
IRVING.  CITY  OF . 


OF 
OF 
OF 


Map  panel 


48439C0295H 
48002900016 
48201 C0510J 
48201 C0415J 
48201 C0430J 
48201 C0435J 
48201 C0435J 
48201 C0456J 
48201C0466J 
48201C0510J 
48201C0615J 
48201006301 

48201  coesoj 

48201C0410J 

48201C0455J 

46201C0315J 

48201C0245J 

48201C0245J 

48201 C030SJ 

48201C0410J 

48201C0315J 

48201C0315J 

48201 C031SJ 

48201C0395J 

48201C0405J 

48201C0410J 

48201 C0410J 

48201C0315J 

48439C0155H 

4805450006A 

48213C0100C 

48065100056 

4803340300C 

481 1060001 A 

481 1050001 A 

481 1050001 A 

48035601 IOC 

48035601  IOC 

48035601456 

4oU0dDD 

4ou0ooo 

4800566 

48201C0e9SJ 

48201C0655J 

48201C0645J 

48201  coesoj 

48201C0e30J 
48201C0830J 
48201C0715J 
48201 C0660J 
48201C0685J 
48201C0645J 
48201C0640J 
48201C0640J 
48201C063SJ 
48201 C0465J 
48201C0435J 
48201 C0600J 
48201 C0465J 
48439C0304H 
48439C0312H 
48439C0306H 
48439C0308H 
48439C0306H 
48439C0308H 
48041901756 
48018000450 
4801800050C 
48018000450 
48018000450 
4801800036C 
4801800035C 
4801800020F 


Determination 
date 


2/25«7 

2/24/97 

3/17/97 

4/7/97 

1/15/97 

6/26/97 

4/17/97 

1/7/97 

4/3/97 

6/18/B7 

2/5/97 

3/24/97 

4/8/97 

5/6«7 

2/3/97 

6/17/97 

3/26/97 

5/27/97 

5/B/97 

4/1/97 

5/30^7 

3/4/97 

5/23/97 

4I2J97 

3/4/97 

1/15/97 

3/13/97 

5/9/97 

bnm 

3/18/97 
2/26/97 
6/20/97 
A/23/97 
1/27/97 
3/12/97 
1/27/97 
6/26/97 

4/8/97 
5/23/97 
3/20/97 
3/31/97 
3/24/97 
5/14/97 
3/20/97 
6/11/97 

5/2/97 

1/2/97 
1/21/97 
5/27/97 
3/17/97 
5/14/97 
5/29/97 

4/1/97 

6/S/97 
5/29/97 
3/13/97 
1/16«7 
5/14/97 

6/2/97 
2/20/97 
2/20/97 
3/31/97 
2/27/97 
3/12/97 

1/7/97 
.4/29«7 
S/ie/97 
5/27/97 
2IZT/97 
5/27/97 
607/B7 

4/3«7 
5/27/97 


CaseNik. 


R6-97-02-102 

R6-97-02-104 

R6-97-03-065 

R6-97-03-150 

97-06-1 46P 

97-06-1 96A 

97-06-327A 

R6-06-1 2-037 

97-06-1 89A 

R6-97-04-054 

97-06-1 87A 

R6-97-01-234 

R6-97-01-234 

R6-97-03-318 

R6-97-02-000 

97-06-5d5A 

97-06-250A 

97-06-489A 

R6-97-03~42S 

R8-97-03-318 

97-06-463A 

R6-97-02-272 

R6-97-04-152 

R6-97-03-311 

R6-97-02-300 

97-06-1 46P 

R6-97-01-253 

97-06-373A 

97-06-282P 

r6-07-03-195 

R6-97-02-000 

97-06-571 A 

97-06-267A 

R6-97-01-000 

R6-57-01-202 

R6-97-01-247 

97-06-559A 

R6-07-04-000 

R6-07-01-149 

R6-97-03-244 

R6-97-03-340 

R6-97-03-000 

96-06-530P 

R6-97-02-107 

97-06-399A 

97-06-328A 

97-06-1 OOA 

97-06-057A 

97-06-460A 

R6-97-03-116 

96-06-530P 

97-06-504A 

R6-97-0»-000 

97-06-397A 

97-06-471A 

R6-97-02-20e 

R6-97-01-156 

96-06-530P 

97-06-478A 

97-06-1 60P 

97-06-1 60P 

R6-97-03-347 

R6-97-02-055 

R6-97-a2-172 

R6-96-12-000 

96-06-163P 

97-06-386A 

97-06-440A 

R6-87-02-000 

97-06-450A 

R6-97-06-000 

R6-07-03-152 

97-06-244A 


46310 


Federal  Register  /  Vol.  62,  No.  169  /  Tuesday.  September  2,  1997  /  Notices 


Federal  Register  /  VoL  62,  No.  169  /  Tuesday,  September  2,  1997  /  Notices 


46311 


Region 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  ., 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

08  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


Slate 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Community 


IRVING.  CITY  OF „ 

IRVING.  CITY  OF 

JERSEY  VILLAGE.  CTTY  OF 

JOHNSON  COUNTY* 

KELLER.  CITY  OF 

KELLER.  CITY  OF  „ 

KERR  COUNTY*  

KERR  COUNTY*  

KERR  COUNTY*  

KERRVILLE.  CTTY  OF  ....... 

KERRVILLE.  CITY  OF  . — 

KJLLEEN.  CITY  OF  

KILLEEN.  CITY  OF  

KILLEEN,  CITY  OF  

KINGSVILLE.  CITY  OF  ...... 

KLEBERG  COUNTY*  

LAGO  VISTA,  CITY  OF  

LAKE  JACKSON.  CITY  OF 

LEWISVILLE.  CITY  OF  

LEWISViaE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  ...„. 

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE,  CITY  OF 

LEWISVILLE.  CITY  OF 

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE,  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE.  CITY  OF  

LEWISVILLE,  CITY  OF  

LITTLE  ELM,  TOWN  OF  ... 

LIVE  OAK,  CITY  OF  

LLANO  COUNTY*  

LLANO  COUNTY*  

LUBBOCK  COUNTY* 

LUBBOCK.  CITY  OF 

LUBBOCK.  CITY  OF 

LUBBOCK,  CITY  OF 

LUFKIN,  CITY  OF  .^ 

MANSFIELD,  CITY  OF  

MANSFIELD,  CITY  OF  

MCLENNAN  COUNTY 
MESQUITE,  CITY  OF 

MESQUITE.  CITY  OF  

MIDLAND.  CITY  OF  

MIDLAND,  CITY  OF „.. 

MIDLAND.  CITY  OF 

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND.  CITY  OF  

MIDLAND,  CITY  OF  _, 

MIDLAND,  CITY  OF  

MIDLAND.  CITY  OF 

MIDLAND,  CITY  OF 

MIDtAND.  CITY  OF 

MIDLAND,  CITY  OF  

MIDLAND.  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND.  CITY  OF 

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF 

MIDLAND.  CITY  OF  

MIDLAND.  CITY  OF 

MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 


Map  panel 


4801800020F 

4801800045D 

48201C0440J 

48251C0125F 

48439C0190H 

48439C0190H 

48041901758 

48041901756 

48041902756 

4804200005D 

48042000100 

4800310002B 

48003100068 

48003100066 

4804240005C 

480423026SC 

48453C0325E 

48039C0620H 

48121C0545E 

48121C0565E 

48019500100 

48121C0545E 

48121C0565E 

48121C0545E 

48121C0545E 

48121C0545E 

48121C0545E 

48019500100 

48121C0545E 

48121C0545E 

48121C0545E 

48121C0&45E 

48121C0534E 

48121C0533E 

48121C0545E 

48121C0534E 

4811520005A 

48029C0312E 

4812340285B 

4812340285B 

48091 50004A 

4804520025C 

4804520050B 

48045200508 

480009001 OC 

48439C0580H 

48439C0560H 

48045603758 

4854900005G 

4854900005G 

48329C01010 

48329C0101D 

48329C0101D 

48329C0082C 

48329C0082C 

48329C0082C 

4d329C0082C 

48329C0082C 

48329C0082C 

48329C00190 

48329C0082C 

48329C00190 

48329C0019D 

48329C00190 

48329C0038C 

48329C0038C 

48329C0038C 

48329C0038C 

48329C0019D 

48339C0510F 

48339C0540F 

48339C0520F 

48339C0510F 


Detemiination 
date 


6/13/97 
5/16/97 

4/1/97 
1/29/97 

3/5/97 
3/13/97 
4/29/97 
6/17/97 
4/29/97 
4/29/97 
4/29/97 
2/27197 
2/25/97 
3/31/97 
5/27/97 
3/12/97 
1/15/97 

4/1/97 
6/26/97 
6/26/97 
2/26/97 
6/24/97 
6/26/97 
6/27/97 
6/27/97 
6/27/97 
6/26/97 

1/8/97 
6/26/97 
6/26/97 
6/25/97 
5/22/97 
6/26/97 
6/25«7 
6/26/97 
6/26/97 

3/6/97 

3/6/97 
2/19/97 
3/13/97 
6/26/97 
3/1  (V97 
6/30i/97 
1/27/97 

3/7/97 
2/27/97 
1/15/97 
3/1 2«7 
1/14/97 
3/13/97 
3/1 3«7 
3/31/97 
1/28«7 
1/28/97 
1/28/97 

1/9/97 
6/26/97 
6/25«7 
4/25«7 
5/27/97 

1/3«7 

1/3/97 
6/25/97 
6/25«7 
3/26/97 
5/13/97 

1/8/97 
3/13/97 
4/24/97 
4/10/97 
3/27/97 

6/2«7 

3/6/97 


CaseNa 


97-06-317A 

97-06-358A 

97-06-1 95A 

Rfr-97-01-143 

97-06-1 22A 

R6-97-03-155 

96-06-1 63P 

97-06-380A 

96-06-1 63P 

96-06-1 63P 

96-06-1 63P 

R6-97-02-148 

R6-97-02-060 

R6-97-03-371 

97-06-423A 

R6-97-02-267 

R6-97-01-016 

R6-97-03-000 

R6-97-06-000 

R6-97-06-000 

R&-97-02-000 

R6-97-06-122 

R6-97-06-000 

R6-97-06-000 

Rfr-fl7-06-000 

R6-97-06-000 

R6-97-06-000 

R6-9&-12-178 

R6-97-06-«)0 

R6-97-06-000 

R6-97-06-000 

97-06-446A 

Rfr-97-06-000 

R6-97-06-000 

R6-97-06-000 

R6-97-06-000 

R6-97-02-000 

R6-97-02-259 

R6-97-02-064 

R6-97-02-216 

97-06-606A 

fl6-97-1 1-216 

97-06-762A 

R6-97-01-244 

R6-97-01-141 

R6-97-02-123 

R6-97-0 1-084 

R6-97-03-019 

97-06-050P 

R6-97-03-000 

R6-97-03-015 

R6-97-03-408 

R6-97-01-236 

R6-97-01-192 

R6-97-01-192 

R6-96- 12-272 

97-06-573A 

97-06-528A 

97-06-291 A 

97-06-360A 

97-06-1 25A 

97-06-1 24A 

97-06-492A 

97-06-596A 

97-06-1 94P 

97-06-3 18A 

R6-96-12-196 

R6-97-02-171 

97-06-293A 

97-06-1 70A 

96-06-519P 

97-06-473A 

97-06-237A 


Type 


Region 


01 
01 
01 
02 
01 
02 
06 
02 
06 
06 
06 

oe 

02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 

oe 

02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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TX 
TX 
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TX 
TX 
TX 
TX 
TX 
TX 


Community 


MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY*  ;.  ^  ' 
MONTGOMERY  COUNTY*  ..„?„.:„„. 

NASSAU  BAY,  CITY  OF  

NORTH  RICHLAND  HILLS.  CITY  OF 
NORTH  RICHLAND  HILLS.  CITY  OF 
NORTH  RICHLAND  HILLS;  CITY  OF 
NORTH  RICHLAND  HILLS.  CITY  OF 
NORTH  RICHLAND  HILLS.  CITY  OF 

PASADENA,  CITY  OF  

PFLUGERVILLE.  CITY  OF  

PLANO.  CITY  OF  

PLANO,  CITY  OF 

PLANO,  CITY  OF 

PLANO,  CITY  OF „ 

PLANO,  CITY  OF 

PLANO.  CITY  OF 

PLANO,  CITY  OF 

PLANO,  CITY  OF 

PLANO.  CITY  OF  

PLANO.  CITY  OF 

PRINCETON,  CITY  OF 
PRINCETON,  CITY  OF 
RICHARDSON,  CITY  OF  . 
RICHARDSON.  CITY  OF  . 

ROCKWALL,  CITY  OF 

ROUND  ROCK.  CITY  OF 
ROUND  ROCK,  CITY  OF 

ROWLETT.  CITY  OF 

SACHSE,  CITY  OF  

SAN  ANTONK).  CITY  OF 
SAN  ANTONKD.  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANT0NK5,  CITY  OF 
SAN  ANTONK),  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONK3.  CITY  OF 
SAN  ANTONKD.  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  ANTONIO,  CITY  OF 
SAN  ANTONIO,  CITY  OF 
SAN  ANTONIO,  CITY  OF 
S/^  ANTONIO,  CITY  OF 
SAN  ANTONIO,  CITY  OF 
SAN  ANTONIO.  CITY  OF 
SAN  MARCOS,  CITY  OF  . 
SEABROOK.  CITY  OF  ..... 

SHERMAN,  CITY  OF  

SHERM/W,  CITY  OF  . 

SMITH  COUNTY* , 

SMITH  COUNTY*  _. 


"•r 


SMITHVILLE.  CITY  OF  

SOUTH  LAKE.  CITY  OF  

SOUTH  PADRE  ISLAND,  TOWN  OF 

TARRANT  COUNTY*  

TARRANT  COUNTY*  

TARRANT  COUNTY*  

TARRANT  COUNTY*  „. 

TAYLOR  COUNTY*  „„ 

TAYLOR  LAKE  VILLAGE,  QTY  OF  .. 
TAYLOR  LAKE  VILLAGE,  CITY  OF  .. 

TAYLOR.  CITY  OF 

TERRELL,  CITY  OF _ 

THE  COLONY,  CITY  OF  !_ 

TOOL,  CITY  OF  .,_ 

TRAVIS  COUNTY*  „,«_ 


Map  panel 


48339C0355F 

48339C0510F 

48339C0505F 

48339C0470F 

48339C0460F 

48339C0510F 

48339C0510F 

48201 C1090J 

48439C0189H 

48439C0304H 

48439C0301H 

48439C0189H 

48439C0302H 

48201C1085J 

48453C0115E 

48085C0440G 

48085C0440G 

48085C0445G 

480e5C0445G 

48085C0420G 

48085C0420G 

48085C0420G 

4808SC0420G 

48085C0420G 

48065C0445G 

48085C0325G 

48085C0325G 

4801840005C 

4801 84001 5C 

480547000SC 

48491 C0240C 

48491 C0330D 

48018500058 

48018600058 

48029C0269E 

48029C0477E 

48029C0476E 

48029C0458E 

48029C0283E 

48029C0416E 

48029C0477E 

48029C0281E 

48029C0234E 

48029C0264E 

48029C0115E 

48029C0241E 

48029C0243E 

48029C0243E 

48029C0243E 

48029C02SeE 

48029C0263E 

48029C0456E 

4855050007D 

48201 C1085J 

48181C0135E 

48181C0145E 

48118S02S08 

48118S02S0B 

48021 C0275C 

48439C0195H 

4801150001C 

48439C0140H 

48439C0140H 

48439C0140H 

4d439C0555H 

48101400098 

48201C1085J 

48201C1085J 

48491C0266C 

48041600056 

48121C0559E 

48213C0040C 

48453C0175E 


Detemiination 
date 


3M/97 

3«/97 

1/22/97 

4/3/97 

4/3/97 

6/2/97 

M22J97 

3/17/97 

2/27/97 

21^197 

3/31/97 

3/7/97 

3««7 

5/12/97 

3/1 2«7 

3/24/97 

3/28«7 
•1/29«7 
3/13/97 
2/25«7 
1/24/97 
4/29/97 
3/25/97 

4/8/97 
1/14/97 
1iZ8/97 
3/17/97 
1/29/97 
AI22J97 
2/27/97 
6/26/97 
5/21/97 
5/21/97 
3/26197 

2imT 

2/4/97 

2J6/97 
6/23/97 
1/15/97 
2/19/97 
6/23/97 
1/1 5«7 
4/28/97 
2/27/97 

1/8/97 

4/8«7 
3/13/97 
3/1 3«7 
4/15/97 
1/30/97 
3/17/97 
6/1 3«7 
5/1 2«7 
2/10/97 
2/10/97 
5/28/97 
5/13/97 
1/27/97 
2/24/97 
6/20/97 
5/1 6«7 

1/8/97 
2/27/97 
3/17/97 

5/5/97 
5/12/97 

4/8/97 
3/31/97 
6/17/97 
5/12/97 

6/2/97 
2/27/97 


Case  No. 


Type 


R6-97-02-000 

97-06-1 77A 

96-06-476P 

96-06-421 P 

96-06-421 P 

97-06-222A 

96-06-476P 

R6-97-03-043 

R6-97-02-023 

97-06-205P 

R6-97-03-161 

97-06-226P 

97-06-205P 

97-06-262P 

R6-97-02-215 

R6-97-03-243 

R6-97-03-281 

R6-97-03-381 

R6-97-01-098 

R6-97-02-256 

R6-97-02-088 

R6-97-01-115 

97-06-31 2P 

R6-97-03-000 

Hfr-97-O4-007 

R6-97-01-000 

R6-97-01-000 

R6-97-C3-089 

R6-07-01-10e 

97-06-305P 

96-06-426P 

97-06-630A 

97-06-350P 

97-06-350P 

R6-07-03-337 

96-0&-384P 

96-06-384P 

R6-97-02-029 

97-06-345P 

R6-96-08-360 

R6-97-02-000 

97-06-345P 

R6-96-1 2-285 

97-06-225P 

R6-97-02-O06 

R6-96-1 2-230 

97-06-270P 

R6-97-03-084 

R6-97-03-085 

97-06-326P 

R6-97-01-124 

R6-97-03-133 

97-06-280A 

97-06-262P 

97-06-1 19P 

97-06-1 19P 

97-06-469A 

97-06-372A 

R6-97-01-195 

R6-97-02-106 

96-06-460P 

97-06-443A 

R6-96-12-199 

R6-97-O2-000 

R6-«7-0»-205 

97-06-31 9A 

97-06-262P 

R6-97-04-019 

R6-97-03-410 

97-06-466P 

9&-06-531P 

97-06-499A 

R6-07-02-139 
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02 
06 
06 

te 

06 

OS 

02 

06 

06  \ 

02   ^ 

06 

02 

02 

06 

02 

05 

02 

02 

06 

02 

oe 

06 
02 
02 
01 
06 
06 
06 
02 

oe 

02 
02 
05 
02 
02 
02 
02 
02 
06 
02 
02 
06 
OS 
02 
02 


46312  Federal  Register  /  Vol.  62.  No.  169  /  Tuesday,  September  2.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  169  /  Tuesday.  September  2,  1997  /  Notices 


46313 


Region 
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State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 
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lA 

lA 

lA 

lA 

lA 

lA 
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lA 
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lA 

lA 
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lA 
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lA 

lA 

lA 

lA 

lA 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 


Community 


TRAVIS  CXXJNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TYLER.  CITY  OF  — 

UNIVERSAL  CITY.  CITY  OF 
UNIVERSAL  CITY,  CITY  OF 
UNIVERSAL  CITY,  CITY  OF 

WATAUGA,  TOWN  OF  

WAXAHACHIE,  CITY  OF  — 
WAXAHACHIE.  CITY  OF  .„... 
WEBSTER,  CITY  OF  


WHITE  SETTLEMENT.  CITY  OF  , 

WILLIAMSON  COUNTY* 

WISE  COUNTY*  ... 

ZAPATA  COUNTY* 

ANKENY.  CITY  OF  

BETTENDORF.  CITY  OF 

BETTENDORF.  CITY  OF 

BONAPARTE.  CITY  OF  .. 

BUFFALO,  CITY  OF  

CEDAR  FALLS.  CITY  OF 
CEDAR  RAPIDS.  CITY  OF  ™ 

CLEAR  LAKE.  CITY  OF 

CUVE.  CITY  OF 

CUVE.  CITY  OF 

CUVE.  CITY  OF 

CUVE.  CITY  OF 

COUNCIL  BLUFFS.  CITY  OF 
COUNCIL  BLUFFS.  CITY  OF 

DAVENPORT.  CITY  OF 

DAVENPORT.  CITY  OF „. 

DAVENPORT.  CITY  OF 

DES  MOINES.  CITY  OF  

DES  MOINES.  CITY  OF  

DES  MOINES,  CITY  OF  . 

DES  MOINES.  CITY  OF  

GRISWOLD.  CITY  OF 
K)WA  CITY,  CITY  OF  . 
IOWA  CITY.  CITY  OF  . 
MARKJN  COUNTY*  .... 
MUSCATINE.  CITY  OF 
MUSCATINE.  CITY  OF 
SIOUX  CITY.  CITY  OF 
S«UX  CITY.  CITY  OF 
SPENCER,  CITY  OF  ... 
SPENCER.  CITY  OF  „. 
WATERLOO.  CITY  OF 
WAVERLY.  CITY  OF  .. 
WAVERLY.  CITY  OF  _ 
WAVERLY.  CITY  OF  .. 
WAVERLY.  CITY  OF  .. 

WAVERLY.  CITY  OF  

WAVERLY.  CITY  OF  

WEST  DES  MOINES.  CHY  OF 
WEST  DES  MOINES,  CITY  OF 

BEL  AIRE.  CITY  OF 

BEL  AIRE.  CITY  OF 

BELLE  PLAINE.  CITY  OF 

COLWTCH.  CITY  OF  

COWLEY  COUNTY* 

DERBY.  CITY  OF 

DERBY,  CITY  OF 

DERBY.  CITY  OF 

ELUNWOOD.  CITY  OF 
ELLSWORTH,  CITY  OF 
EUOORA.  CITY  OF  ... 
HALSTEAD.  CITY  OF 
HARVEY  COUNTY*  . 

HAYS,  CITY  OF 

HAYS,  CITY  OF  

HOLCOMB.  CITY  OF 


Map  panel 


48453Ca260E 

48453C0095E 

48453C0080E 

48453C0260E 

48453C0110E 

48057100198 

4802gC030eE 

48029C0312E 

48029C0316E 

48439C0301H 

4802110010C 

4802110010C 

48201  CI  070J 

48439C0265H 

48491002250 

48497C0095C 

4806870011 A 

1902260001B 

19024000040 

19024000040 

190266B 

1902410003B 

1900170006B 

19018700108 

19005900038 

1904880005C 

1904880006C 

1904880005C 

1904880006C 

19023500108 

1902350005C 

19024200068 

19024200068 

19024200048 

19022700040 

1902270005D 

19022700060 

1902270009E 

1903460001C 

1901710005C 

1901710005C 

r90889A 

19021300038 

19021300038 

1 90298001 7A 

1902980016A 

19007100058 

19007100058 

19002S0015E 

19017C0054C 

19017C0054C 

19017C0054C 

19017C0054C 

19017C0054C 

19017C0054C 

19023100058 

190231000SB 

20086400058 

20086400058 

20191C01208 

20048400018 

20056301608 

2003230000 

2003230001 C 

20032300Q2C 

2000180001C 

20009800018 

20008900018 

2001310001C 

200S85012SC 

20009600018 

20009600018 

2008680001 A 


Determination 
date 


1/8«7 

6/2/97 
3/13/97 
3/12/97 
2/27/97 

5/1/97 
6^23/97 
6/23/97 
6/23/97 
2C1/97 
2/12/97 
2/27/97 
3/17/97 
3^18/97 

5/9/97 
2/24/97 

4/7/97 
4/14/97 
2/11/97 
3/11/97 
S/28/97 

3/3/97 
5/20/97 

5/9/97 
2/18/97 
2C1/97 
4/14/97 
5/16/97 

1/2/97 
S/3Q«7 

2/4/97 
5/3Q«7 

5/9/97 
6/24/97 
2/12/97 
4/23/97 
4/23/97 
4/23/97 
4/24/97 

1/2/97 
1/21/97 
6/26/97 
4/17/97 

2/5/97 

3/B/97 

3/4/97 
2/12/97 

5/9/97 
2/19/97 
1/15/97 
1/21/97 

4/1/97 
2/14/97 

2/7/97 
2/21/97 

\t2Nf7 
A/23f97 

4/2/97 
4/16/97 
1/22/97 
2J^9/97 
2/igi«7 

3/4/97 

2^/97 
3/18/97 
6/3(V97 
4/24/97 
2/27/97 

4/4/97 

A/Am 
5/20/97 
307/97 
3/31/97 


Case  No. 


R6-96-1 2-202 

97-06-482A 

R6-97-02-268 

R6-97-03-020 

R6-97-02-000 

97-06-253A 

97-06-41 3P 

97-06-41 3P 

97-06-41 3P 

R6-97r.02-014 

97-06-211 A 

R6-97-02-010 

Rfr-97-03-027 

R6-97-a2-301 

97-06-2eiA 

R6-97-02-057 

R6-97-03-420 

97-07-1 07P 

97-07-1 44A 

97-07-229A 

97-07-31 4A 

97-07-1 14A 

97-07-333A 

97-07-273A 

97-07-1 41 A 

97-07-204A 

97-07-299A 

97-07-31 1 A 

2257 

97-07-312A 

97-07-1 43A 

97-07-351 A 

97-07-258A 

97-07-4 18A 

97-07-1 04A 

97-07-074P 

97-07-074P 

97-07-074P 

97-07-233A 

97-07-082A 

97-07-087A 

97-07-346A 

2418 

97-07-1 40A 

97-07-224A 

2360 

97-07-1 46A 

97-07-268A 

97-07-O90A 

97-07-086P 

97-07-O92A 

97-07-1 03A 

97-07-1 45A 

97-07-1 47A 

97-07-1 56A 

2262 

97-07-074P 

2195 

2414 

97-07-097A 

97-07-1 61 A 

97-07-1 60A 

2371 

97-07-1 63A 

2394 

97-07-364A 

2426 

97-07-1 87A 

97-07-1 15P 

97-07-1 15P 

97-O7-303A 

97-07-1 88A 

2400 


Type 


Region 
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07 
07 
07 
07 
07 
07 
07 
07 
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07 
07 


Stale 


KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 


Community 


HOLCOMB,  CITY  OF 

HOLCOMB.  CITY  OF 

HUTCHINSON.  CITY  OF 
LAWRENCE.  CITY  OF 
LAWRENCE.  QTY  OF  .. 
LAWRENCE.  CITY  OF  .. 
LAWRENCE,  QTY  OF  .. 

LENEXA.CITYOF 

LENEXA.  CITY  OF 

LYONS.  CITY  OF  

MANHATTAN.  CITY  OF 
MCPHERSON.  CITY  OF 
MCPHERSON.  OTY  OF 

MIAMI  COUNTY*  

r«WTON.  CITY  OF 
OLATHE,  CITY  OF  , 
OLATHE.  CITY  OF 
OVERLAND  PARK.  CTTY  OF 

PRATT.  CITY  OF  

RENO  COUNTY* 

RENO  COUNTY* 

RK;E  COUNTY* 

RILEY  COUNTY* 

HOELAND  PARK.  CITY  OF  .. 

SAUNA,  CITY  OF  

SALINA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CTTY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CTTY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SALINA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA,  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  CITY  OF 
SAUNA.  QTY  OF 
SAUNA.  CITY  OF 
SAUNE  COUNTY* 
SAUNE  COUNTY* 


Map  panel 


2008680001A 

2008680001 A 

20155C0285O 

2000900020A 

2000900005A 

200090000SA 

200090000SA 

20091 C0077D 

20091C0077D 

2002958 

20030000020 

20021700050 

20021700050 

200220A 

2001330006C 

20091 C0O90O 

20091C0090O 

20001C0079O 

20027800200 

201S6C0315O 

20156C0315D 

20029000068 

20029801568 

20091C0042D 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

200319001S8 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031600608 

20031900158 

20031900158 

20031600608 

2003190000 

20031900058 

20031900058 

20031900058 

20031900058 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

20031900158 

2003190015B 

20031900158 

20031900158 

20031900158 

20031900158 

20031601008 

20031601 2SB 


Detemiination 
date 


5/2/B7 
1/31/97 
1/22/97 

S/9/97 
4/25«7 

1/7/97 

1/7/97 
1/27/97 
4/17/97 

4/2/97 
3/13/97 
4/14/97 
5/20/97 
4/18/97 
4/16/97 
1/31/97 
4/17/B7 

4/3/97 

5/5/97 
2/14/97 
5/28/97 
3/18/97 
2/12/97 
2/14/97 
3/26/97 

4/3/97 
2^2/97 
2/12/97 
2/14/97 
4/18/97 
2/14/97 
5/16/97 
4/10/97 
.  2AI2/97 
2/12/97 
2/12/97 
4/18/97 
6/30/97 

1/2/97 
5/16/97 
5/16/97 

6/6/97 

6/B«7 

6/B/97 

6/2S/97 

2/14/97 

5/12/97 

4/23/97 

2/14/97 

1/2/97 

6/B/97 

2/21/97 

3/27/97 

Aa/97 

2/14/97 

5/30/97 

1/2/97 

1/2/97 

1/2/97 

2/1 9«7 

2/26/97 

3/5/97 

3/6/9/ 

3r21/97 

3«1/97 

AIMI97 

1/14/97 

2t25l97 

2/^2/97 

1/2/97 

5/2J97 

6/17/97 


CaseNa 


2430 

97-07-1 05A 

97-07-059A 

2437 

97-07-286A 

2241 

2241 

97-07-064A 

97-07-297A 

97-07-261 A 

97-07-1 94A 

97-07-248A 

97-07-323A 

97-07-281 A 

2416 

97-07-1 64A 

97-07-285A 

97-07-1 65A 

96-07-1 59P 

97-07-1 93A 

97-07-347A 

2396 

97-07-162A 

97-07-1 86A 

97-07-1 79A 

97-07-237A 

97-07-1 96A 

97-07-1 85A 

97-07-1 83A 

97-07-282A 

97-07-1 81 A 

97-07-31 5A 

97-07-1 78A 

97-07-1 77A 

97-07-1 7eA 

97-07-1 82A 

97-07-289A 

97-07-432A 

2224 

97-07-316A 

97-07-335A 

97-07-379A 

97-07-382A 

97-07-386A 

97-07-387A 

97-07-410A 

97-07-1 74A 

97-07-300A 

97-07-2e2A 

97-07-1 73A 

2246 

97-07-379A 

97-07-1 75A 

2401 

2409 

97-07-1 80A 

97-07-344A 

2244 

2254 

2258 

2373. 

2378 

2382 

2386 

2382 

2393 

2413 

97-07-O99A 

97-07-1 66A 

97-07-1 72A 

2250 

2427 

97-07-357A 
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Region 


07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
«7 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 

m 

07 

m 

07 
07 
07 
07 
07 
07 


State 


KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 


Community 


SALINE  COUNTY*  

SALINE  COUNTY*  

SALINE  COUNTY*   

SALINE  COUNTY*  — 

SALINE  COUNTY* 

SALINE  COUNTY*  „... 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 
SEDGWICK  COUNTY* 

SEDGWICK  COUNTY* 

SOUTH  HUTCHINSON.  QTY  OF 

SUMNER  COUNTY* 

TOPEKA,  CITY  OF 
WICHITA,  CITY  OF 
WJCHITA,  CITY  OF 
WICHITA.  CITY  OF 

wiCHrrA.  COY  of 
WTCHITA,  cmr  OF 

WJCHrrA,  CTTY  OF 
WK>IIT  A.  CITY  OF 
WICHITA,  CITY  OF 
WICHITA.  CITY  OF 
WICHITA,  CITY  OF 
WICHITA.  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA.  CITY  OF 
WTCHITA,  CITY  OF 
WK><rrA,  CITY  OF 
WTCHTT A,  CITY  OF 
WICHITA,  CITY  OF 
WICHITA,  CITY  OF  .. 
WTCHITA,  CITY  OF  ., 
WTCHITA.  CITY  OF  .. 
WICHITA.  CITY  OF  .. 
WICHITA,  CITY  OF  .. 
WICHITA,  CITY  OF  ., 
WK>irTA,  CITY  OF  . 
WTCHITA,  CITY  OF  . 
WINFIELD,  CITY  OF 
WINFIELD,  CITY  OF 
ANDREW  COUNTY* 
ARNOLD,  CITY  OF  . 
ARNOLD.  CITY  OF  . 
ARNOLD,  CITY  OF  . 
ARNOLD.  CITY  OF  . 
ARNOLD.  CITY  OF  . 
ARNOLD.  CITY  OF  .. 
BARTON  COUNTY* 

BRANSON.  CITY  OF  

BRIDGETON.  CITY  OF 

CAMDEN  COUNTY* 

CAMDEN  COUNTY* 

CAPE  GIRARDEAU.  CITY  OF  , 
CAPE  GIRARDEAU.  CITY  OF 
CARROLL  COUNTY* 

CASS  COUNTY*  

CASS  COUNTY*  

CASS  COUNTY*  

CHARITON  COUNTY*  . 

CHESTERFIELD.  CITY  OF 
CHESTERFIELD,  CITY  OF 
CHESTERFIELD.  CITY  OF 
CHESTERFIELD.  CITY  OF 
CHESTERFIELD.  CITY  OF 


—i.., 


Map  panel 


20031600606 

20031601006 

20031600606 

20031600606 

20031600656 

20031601006 

2003210150A 

2003210300A 

2003210300A 

200321 022SA 

200321 022SA 

200321 0225A 

200321 0225A 

2003210200A 

200321 01 25A 

200321 01 25A 

2003210125A 

2003210225A 

20155C0290D 

20191C01156 

2051 87001 OC 

20032800306 

20032800356 

20032800356 

20032800356 

20032800356 

20032800306 

20032800306 

20032800306 

20032800306 

20032800306 

20032800306 

20032800306 

20032800306 

20032800306 

20032800256 

20032800206 

20032800206 

20032800206 

20032800156 

20032800156 

20032800106 

20032800106 

20032800056 

20032800056 

20032800356 

20032800306 

20007100036 

20007100036 

29000401506 

29018800020 

2901880001C 

2901 880001 C 

2901880001C 

2901880001C 

2901880002C 

29078500058 

2904360002C 

29189C0043H 

29078900026 

29078900056 

29045600076 

29045800078 

29005701258 

29078301256 

29078301756 

29078300S0C 

29007302256 

29189C0120H 

29189C0138H 

29189C0138H 

29189C0138H 

29189C0145H 


Determination 
date 


2177197 

5/2/97 

5^/97 

5/7197 

3«7/97 

6/13/97 

5n/97 

2J^9/97 

2/27/97 

5/28/97 

4/23/97 

4/14/97 

1/16/97 

6/26/97 

6/6/97 

6/26/97 

3««7 

1/2/97 

4/16/97 

5*^0«7 

2/14/97 

5/13/97 

5/20/97 

3/6/97 

2/19/97 

2/19/97 

5«V97 

2/19/97 

2/7/97 

2/19/97 

2/12/97 

2/14/97 

5««7 

2JG/97 

1/2/97 

4/4«7 

2/18/97 

6/27/97 

1/2/97 

4/18/97 

3/5«7 

5/20«7 

2/18/97 

5/28/97 

6/27/97 

4/16/97 

2/26/97 

2/27/97 

4/17/97 

3/11/97 

S/B/97 

1/15/97 

2/27/97 

3/1 9«7 

5/1  e«7 

A/9/97 

4/1/97 
5/16/97 
5/22/97 

4/4/97 
6/1 3«7 
4/18/97 
5/27/97 
5/22J97 
5/28/97 
S/16/97 
1/14/97 

4/3/97 
3/13/97 
2/1 4«7 
4/28/97 
6/26/97 
4/24/97 


Case  No. 


2405 

2428 

2434 

2433 

2404 

97-07-363A 

2435 

97-07-1 91 A 

2380 

97-07-336A 

97-07-292A 

97-07-265A 

2263 

96-07-1 61 P 

97-07-384A 

96-07-1 61 P 

2364 

2249 

2417 

97-07-330A 

97-07-1 92A 

97-07-305A 

97-07-329A 

97-07-236A 

97-07-1 99A 

97-07-1 98A 

97-07-328A 

97-07-203A 

97-07-201 A 

97-07-200A 

97-07-1 96A 

97-07-1 95A 

2432 

2367 

2255 

97-07-041 P 

97-07-1 97A 

96-07-161 P 

2256 

97-07-259A 

2383 

97-07-339A 

97-07-2a2A 

97-07-354A 

96-07-1 61 P 

2415 

2379 

97-07-088A 

97-07-266A 

97-07-228A 

97-07-307A 

2063 

97-07-1 09A 

97-07-223A 

97-07-267A 

172 

97-07-238A 

97-07-21 3A 

97-07-284A 

2410 

97-07-365A 

97-07-2 16A 

97-07-348A 

97-07-355A 

97-07-331 A 

97-07-272A 

97-07-081 A 

2408 

97-07-1 68A 

97-07-21 8A 

97-07-278A 

97-07-439A 

97-07-275A 


Type 


Region 


02 
02 
02 
02 
Q2 
02 
02 
02 
02 
02 
02 
02 
02 
OS 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
05 
02 
01 
02 
02 

oe 

02 
06 
02 
02 
01 
01 
02 
02 
01 
01 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
01 
01 
02 


07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 

m 

07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


State 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 


Community 


COTTLEVILLE.  CITY  OF  . 
COTTLEVILLE.  CITY  OF  . 
COTTLEVILLE,  CITY  OF  . 
CRESTWOOD.  CITY  OF  . 
CREVE  COEUR,  CITY  OF 
CREVE  COEUR,  CITY  OF 
CRYSTAL  CITY,  CITY  OF 

FENTON,  CITY  OF  

FLORISSANT,  CITY  OF  .. 

GREENE  COUNTY*  „ 

HAYTI,  CITY  OF  ...; 

JACKSON.  CITY  OF  _.. 

JEFFERSON  COUNTY*  . 

JEFFERSON  COUNTY*  

JEFFERSON  COUNTY*  ...... 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY*  ....„ 

JOPUN,  CITY  OF  , 

LADUE,  CITY  OF  

LADUE,  CITY  OF 

LAKE  WINNESAGO.  CITY  OF  ... 
LAKE  WINNEBAGO.  CITY  OF  ... 

MANCHESTER.  CITY  OF  

MARYLAND  HEIGHTS.  CITY  OF 
MARYLANQ-HEIGHTS.  CITY  OF 

MATTHEWS,*  CITY  OF  

MCDONALD  COUNTY* : 

OTALLON.  CITY  OF  „ 

aFALLON.  CITY  OF  

O'FALLON,  CITY  OF  „ 

aFALLON.  CITY  OF  

OFALLON.  CITY  OF  „„ 

O'FALLON,  CITY  OF  

PACIFIC.  aTY  OF 

PARKVILLE,  CITY  OF  

PECULIAR,  CITY  OF  

REYNOLDS  COUNTY*  

SEDALIA,  CITY  OF 

SEDALIA,  CITY  OF 

ST.  ANN,  CITY  OF 

ST.  CHARLES  COUNTY*  

ST.  CHARLES  COUNTY*  

ST.  CHARLES  COUNTY*  

ST.  CHARLES  COUNTY*  

ST.  CHARLES.  CITY  OF  '. 

ST.  CHARLES,  CITY  OF  

ST.  CHARLES,  CITY  OF  

ST.  CHARLES.  CITY  OF  

ST.  CHARLES.  CITY  OF 
ST.CHARLES.  CITYOF 
ST.  CHAALES,  CITY  OF 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*  ...i 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*  .... 
ST.  LOUIS  COUNTY*.... 

ST.  LOUIS,  CITY  OF  

ST.  PETERS.  CITY  OF  .. 
ST.  PETERS,  CITY  OF  .. 
ST.  PETERS.  CITY  OF  .. 
ST.  PETERS.  CITY  OF  .. 
ST.  PETERS.  CITY  OF  .. 
ST.  PETERS.  CITY  OF  .. 
ST.  PETERS,  CITY  OF  .. 
ST.  PETERS,  CITY  OF  .. 
ST.  PETERS,  CITY  OF  .. 
ST.  PETERS,  CITY  OF  .. 
ST.  PETERS.  CITY  OF  .. 


Map  panel. 


29183C0243E 

29183C0244E 

29183C0435E 

29189C0292H 

29189C0161H 

29189C0168H 

2901890005C 

29189C0288H 

29189C0062H 

29078201306 

2g0276000SC 

2952650001C 

29080800208 

290B080080C 

2908080085C 

2908080085C 

2908080085C 

2908080090D 

2901830015C 

29189C0169H 

29189C0282H 

2908770001 A 

2908770001 A 

29189C0250H 

29189C0152H 

29189C0156H 

29025400016 

2908170050A 

29183C0239E 

29183C0230E 

2gi83C0230E 

29183C0230E 

29183C0230E 

29183C0239E 

2901340001C 

29029400016 

2908780001 A 

290829022SA 

2902830001 C 

2902830001C 

29189C0157H 

29183C0230E 

29183C0435E 

29183C0435E 

29183C0435E 

29183C0288E 

29183C0267E 

29183C0288E 

29183C0288E 

29183C0267E 

29183C0260E 

29183C0286E 

29189C0293H 

29189C0415H 

29189C0315H 

29189C0293H 

29189C0286H 

29189C0278H 

29189C0276H 

29189C0054H 

29189C0405H 

2903850040A 

29183C0244E 

29183C0264E 

29183C0264E 

29183C0264E 

29183C0262E 

29183C0244E 

29183C0244E 

29183C0242E 

29183C0242E 

29183C0242E 

29183C0242E 


Detennination 
date 


3/28/97 
3/28/97 
3/28/97 
2/21/97 
6/20/97 

6/4/97 

2/19/97 

-  2/7197 

5/27/97 

4/2/97 
1/27/97 
2/12/97 
2/14/97 
2/14/97 
2/12/97 

5/9/97 

5/8/97 
2/26/97 

4/1/97 
2C1/97 

M2J97 
1/18/97 
2/24/97 

6/4/97 
2/^9/97 
1/14/97 

3/6i«7 
2/27/97 
5/16/97 

1/2/97 
2/13/97 
3/10/97 

2/5/97 
2/28/97 
2/12/97 
4/1 0S7 
4/23/97 
3/27/97 
3C7/97 
3/27/97 
4/24/97 

3/B/97 

1/2/97 

6/2/97 

3/B/97 
3/10/97 
2/12/97 
4/1 8«7 
3/26/97 
4/18/97 

4/1/97 
3/14/97 
6/25/97 
5/22/97 

3/3/97 
2/14/97 
4/14/97 
4/14/97 
4/10/97 
^f23/97 

4/1/97 
2/21/97 
2/27/97 

2/7/97 
3/1 8«7 
2/12«7 
5/1 6«7 

6«/97 

1/2/97 
5/20/97 

2/5/97 
4/10/97 
5/20/97 


Case  No. 


97-O7-052P 

97-07-052P 

97-07-052P 

97-07-210A 

97-07-342A 

97-07-302A 

97-07-21 2A 

97-07-1 50A 

97-07-294A 

2403 

97-07-095A 

97-07-1 51 A 

97-07-1 52A 

97-07-1 49A 

97-07-207A 

97-07-280A 

97-07-30eA 

2377 

97-07-1 34A 

97-07-508A 

2234 

2302 

2343 

97-07-374A 

97-07-21 4A 

97-07-093A 

97-07-235A 

97-07-O96A 

97-07-322A 

2237 

2372 

2386 

97-07-061 A 

97-07-241 A 

97-07-21 7A 

97-07-076A 

97-07-264A 

97-07-1 10A 

2406 

2407 

97-07-211 A 

97-07-042A 

1783 

2398 

97-07-239A 

2388 

97-07-060A 

97-07-288A 

2402 

97-07-209A 

97-07-249A 

380 

97-07-401 A 

97-07-324A 

97-07-1 67A 

97-07-1 06A 

97-07-230A 

97-07-230A 

97-07-243A 

97-07-083A 

97-07-255A 

2374 

97-07-073A 

97-07-036A 

2390 

23G9 

97-07-334A 

97-07-360A 

97-07-057A 

97-07-31 9A 

97-07-1 58A 

97-07-1 53A 

97-07-1  ISA 
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Region 

Stale 

Community 

Map  panel 

r   ■ 
Determination 
date 

Case  No. 

Type 

07 

MO 

ST.  PETERS.  CITY  OF - 

29183C0242E 

1/7/97 

97-07-035A 

01 

07 

MO 

ST  PFTFRS.  CITY  OF           

29183C0264E 

2/7/97 

97-07-1 57A 

01 

07 

MO 

ST.  PETERS,  CITY  OF  

29183Ca242E 

1/21/97 

97-07-1 01  A. 

01 

07  

MO 

STONE  COUNTY 

29042901506 

6/26«7 

97-07-295A 

02 

07 

MO 
MO 

STONE  COUNTY             ..- 

29042901 258 
29189Ca278H 

6/6/97 
4/24/97 

97-07-31 8A 
97-07-245A 

oe 

07 

VALLEY  PARK  CITY  OF  

01 

07  

MO 

WENTZVILLE.  CITY  OF  

29183C0000 

3/13/97 

2389 

02 

07  

MO 

WILDWOOO.  CITY  OF  _ _.. 

29189C0t20H 

3««7 

97-07-228A 

01 

07  

NE 

BELLEVUE,  CITY  OF _     ..„ 

31153C006SF 

2/18/97 

97-07-1 22A 

oe 

07  

NE 

CEDAR  CREEK.  VILLAGE  OF  _  '  

310030000SA 

1/16«7 

2252 

02 

07  

NE 

CEDAR  CREEK.  VILLAGE  OF                       

3100300005A 

2M8«7 

97-07-1 21 A 

02 

07  .. 

NE 

CENTRAL  CITY.  CITY  OF 

3101480005B 

3/14/97 

97-07-091 P 

05 

07  

NE 

DOUGLAS  COUNTY* 

3100730125B 

2/14/97 

97-07-1 23A 

01 

07 

NE 

GRAND  ISLAND.  CITY  OF 

31010300158 

6/11/97 

97-07-372A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300158 

2JS/97 

97-07-1 38A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF .„ ..    . 

31010300158 

5««7 

97-07-287A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300208 

8«797 

97-07-359A 

oe 

07  ........ 

NE 

GRAND  ISLAND.  CHY  OF 

31010300158 

5«V97 

97-07-356A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF _™     „_ 

31010300158 

2/12/97 

97-07-1 27A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300158 

«2/97 

97-07-359A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF ™    „    

31010300158 

enm 

97-07-371 A 

02 

07  

NE 

GRANDISI  AND.  CITY  OF      

31010300158 

2/1 2«7 

97-07-1 28A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300206 

4/21/97 

2422 

02 

07 

NE 

GRAND  ISLAND.  CITY  OF „ 

31010300206 

2fTI97 

97-07-1 26A 

02 

07  

NE 
NE 

GRAND  ISLAND.  CITY  OF _ 

31010300208 
31010300208 

2/12/97 
6/^7 

97-07-1 31 A 
97-07-296A 

oe 

07  

GRAND  ISLAND.  CITY  OF 

01 

07 

NE 
NE 

GRANO  ISI  AND  CHY  OF    

31010300208 
31010300208 

6/6/97 
6/11/97 

97-07-370A 
97-07-391 A 

02 

07  

GRAND  ISLAND.  CITY  OF . 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300108 

3/1 8«7 

2391 

02 

07 

NE 

GRAND  ISLAND.  CITY  OF  

31010300158 

5/5/97 

2429 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300208 

2J5/97 

97-07-1 37A 

02 

07  „. 

NE 

GRAND  ISLAND.  CITY  OF „ _.     „ 

31010300108 

1/16/97 

2264 

02 

07  

NE 

GRANO  ISLAND.  CITY  OF ..„ 

31010300058 

2/6n7 

2366 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300058 

3/24/97 

2395' 

oe 

07  

NE 

GRAND  ISLAND.  CITY  OF  ...„.      _    

31010300058 

2/1 2«7 

97-07-1 29A 

02 

07  . 

NE 

GRAND  ISLAND.  CITY  OF ,... 

31010300058 

2/5/97 

97-07-1 32A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300108 

2«/97 

97-07-1 38A 

oe 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300058 

3«/97 

97-07-232A 

oe 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300108 

2/7/97 

2362 

02 

07  „ 

NE 

GRAND  ISLAND.  CITY  OF _ _ 

31010300108 

2/1 0«7 

2363 

02 

07  „. 

NE 

GRAND  ISLAND.  CITY  OF  ..„.       

31010300158 

1/1 3«7 

2261 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF „ . 

31010300058 

2/7/97 

97-07-1 33A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF  

31010300158 

2W97 

2366 

oe 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300158 

2/2AJ97 

2375 

oe 

07  

NE 

GRAND  ISLAND.  CITY  OF  

31010300158 

M2197 

2248 

02 

07  „ 

NE 

GRAND  ISLAND.  CITY  OF  - 

31010300158 

1/1 5«7 

2034 

02 

07  .„ 

NE 

GRAND  ISLAND.  CITY  OF 

31010300108 

2KI97 

97-07-1 39A 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300058 

2/6/97 

2364 

02 

07  

NE 

GRAND  ISLAND.  CITY  OF 

31010300108 

2/7/97 

97-07-125A 

02 

07  

NE 

HALL  COUNTY*  

3101000100C 

4/4«7 

97-07-260A 

02 

07  

NE 
NE 

MALI  COUNTY* 

3101000100C 
3104410075A 

2/18/97 
2/12/97 

97-07-1 30A 
97-07-098A 

02 

07  

HAMILTON  COUNTY  * _ 

oe 

07  

NE 

HAMII  TON  CajNTY* 

3104410100A 

4/4/97 

97-07-033A 

02 

07  

NE 

1 INCOI  N.  CITY  OF 

315273002SC 

6/17/97 

97-07-321 A 

01 

07  

NE 
NE 

(INCOtM    CITY  OP    , ,,, 

3152730040C 
3104570125A 

4/3«7 
3/1 4«7 

97-07-246P 
97-07-091 P 

06 

07  ........ 

MERRK;K  COUNTY*  .„..    „    _      __           

06 

07  „. 

NE 

MERRrcK  COUNTY* 

3104570200A 

3/14/97 

97-07-091 P 

06 

07  

NE 

MERRICK  COUNTY* 

31045701 75A 

3/1 4«7 

97-07-091 P 

06 

07  

NE 

OMAHA.  CITY  OF  _ 

ei52740025F 

3/26/97 

97-07-227A 

01 

07  

NE 

OMAHA.  CITY  OF 

3152740045F 

1/2/97 

97-07-071 A 

01 

07  

NE 

OMAHA.  CITY  OF  _ « 

3152740050F 

4/25«7 

2420 

02 

07  ™ 

NE 

OMAHA,  CITY  OF                

3152740050F 

bl9l97 

97-07-254A 

02 

07  

NE 

PAP1I 1  ION.  CITY  OF   

31153C0065F 

4/4/97 

97-07-21 9A 

01 

07  

NE 

PLATTE  COUNTY* „ . 

31046700098 

1/3«7 

97-07-077A 

02 

07  

NE 

SARPY  COUNTY*  

31153C0100F 

5/16/97 

97-07-31 OA 

01 

07  

NE 

SARPY  COUNTY*  

31153C0120F 

2/14/97 

97-07-1 19A 

02 

07  

NE 
NE 

SARPY  COtJNTY*  

31153C0120F 
31019501806 

2/14/97 
3««7 

97-07-1 20A 
97-07-1 eSA 

01 

07  

SAUNDERS  COUNTY*  

01 

07 

NE 

SCHUYLER,  CITY  OF      .... 

31004600058 

4/4«7 

97-07-247A 

02 

07  ..... 

NE 
NE 

YORK.  niTYOF 

31023700106 
31023700106 

4/17/97 
3«/97 

97-07-263A 
97-07-1 18A 

01 

07  

YORK.  CITY  OF 

02 

oe 

CO 

ADAMS  COUNTY* _    „    . 

06001 C0030G 

5««7 

97-08-1 57A 

02 

06  .„ 

C» 

ADAMS  COt^fTY*  „ 

06001003066 

3/12/97 

97-08-1 64A 

02 

■^^^Y 
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Region 


08 
08 
OB 
06 
06 
06 
06 

oe 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

€6 

06 

06 

06 

08 

06 

06 

06 

06 

06 

06 

06 

06 

06 

08 

08 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

■06  . 

06  . 

06  . 

06  . 

06  . 

08  . 

08  . 

06  . 

08  . 

08  . 

08  . 

06  . 

06  . 

08  . 

06  . 

08  . 

06  . 


State 


CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

NO 

NO 

NO 


Community 


ADAMS  COUNTY* 

ARAPAHOE  COUNTY* .. 

BOULDER  COUNTY* 

BOULDER  COUNTY*  

BOULDER  COUNTY* „., 

BOULDER,  CITY  OF .,...„ 

BOULDER.  CITY  OF 

BOULDER.  CITY  OF 

BOULDER.  CITY  OF  ...„ 

BOULDER,  CITY  OF 

BOULDER.  CITY  OF 

CHAFFEE  COUNTY* „> 

CLEAR  CREEK  COUNTY* ..^. 

COLORADO  SPRINGS.  CITY  OF  . 
COLORADO  SPRINGS.  CITY  OF  . 
COLORADO  SPRINGS.  CITY  OF  . 
COLORADO  SPRINGS.  CITY  OF  . 
COLORADO  SPRINGS.  CITY  OF  ., 
DENVER.  CITY  AND  COUNTY  OF 
DENVER.  CITY  AND  COUNTY  OF 
DENVER.  CITY  AND  COUNTY  OF 
DENVER.  CITY  AND  COUNTY  OF 
DENVER.  CITY  AND  COUNTY  OF 

EL  PASO  COUNTY* 

ESTES  PARK.  TOWN  OF  

ESTES  PARK.  TOWN  OF  

FRISCO.  TOWN  OF 

GOLDEN.  aTY  OF 

greenwood  village.  city  of 

jefferson  county* 

jefferson  county* 

jefferson  county* 

jefferson  county* 

la  plata  county*  . 
lakewood,  city  of 
larimer  county*  ..„..., 

larimer  county*  

littleton.  city  of 

montrose  county*  .., 
new  castle.  town  of 

parker.  town  of  

pueblo  county* 

severance.  town  of  . 

"Thornton,  city  of 

thornton.  city  of 
thornton.  city  of 

thornton.  city  of 

westminster.  city  of 
winter  park.  town  of 

carbon  county* 

carbon  county* 

chester.  town  of 

chester,  town  of 

flathead  county*  

flathead  county*  

flathead  county*  ...... 

flathead  county*  

flathead  county*  ...... 

flathead  county*  

flathead  county*  

flathead  county*  

lewis  and  clark  county 
missoula  county 

missoula.  city  of  

missoula.  city  of  

park  county*  . „.. 

roundup.  city  of 

three  forks.  town  of 
three  forks.  town  of 
yellowstone  county* 
bismarck,  city  of  

BISMARCK.  CfTY  OF 

BISMARCK,  CITY  OF ; 


Map  panel 


06001 C0330G 

08005C0460J 

08013C0405F 

08013C0415F 

08013C0555F 

08013C0395F 

08013C0415F 

08013C0415F 

0e013C0395F 

08013C0415F 

08013C0395F 

08026904558 

0800340075A 

06006001588 

0800600161D 

0800600281C 

0800600283C 

08041C0539F 

0800460019D 

0800460025D 

0800460024D 

0800460020D 

0800460022C 

0800590287D 

08019300028 

06019300038 

0802450001 C 

0800900002A 

08005C0460J 

0800870380C 

0800870380C 

08008702558 

0800870330C 

08009702578 

08507500100 

06010100678 

08010102288 

08001700100 

0801240228C 

080256 

0803100070D 

08014702758 

0802660475C 

08001 C0039G 

08001C0330G 

08001 C0045G 

08001 C0045G 

08000800048 


0803050001 A 


30013901058 

30013901156 

3000418 

3000418 

30002318100 

3000231845E 

30002323300 

300023231 5D 

3000231430C 

3000231840E 

3000231840E 

3000231840E 

30003810368 

30063C12150 

30063C1460D 

30063C1480O 

30016000118 

30005000018 

30002900018 

30002900018 

3001420e85A 

380149002SA 

38014900eSA 

3801490Q2SA 


Detennination 
date 


3/12/97 
1/14/97 
3/31/97 
2/28/97 
4/22/97 
4/9/97 

3/26f97 

3/3/97 

2/18/97 

4/23/97 

5/28/97 

4/4/97 

3/3/97 

1/17/97 

1/17/97 

1/17/97 

5/27/97 

1/8/97 

1/8/97 

1/8/97 

1/8«7 

6/1097 

1/3/97 

4/18/97 

4/18/97 

2/25/97 

3/3/97 

5/9/97 

5/9/97 

6/4/97 

3/3«7 

1/28/97 

4/4/97 

4/3/97 

6/26/97 

6/19/97 

4/4/97 

6/26/97 

3/18/97 

3/3/97 

6/11/97 

2/24/97 

3/1 3«7 

4/22/97 

3/13/97 

4^22/97 

2I2W7 

4/9/97 

^f7f97 
3/26/97 

4/9/97 
5/30/97 
1/31/97 
5/14/97 

6/4/97 
402/97 
1/24/97 
5/29/97 

4/1/97 
5/13/97 
3/12/97 
3/19/97 
5/14/97 
3/26/97 
5/28/97 
2/12/97 

3/4/97 
2/14/97 
6/12/97 
1/22/97 
3/12/97 


Case  No. 


Type 


97-08-1 43A 
97-08-051 A 
97-08-191A 
97-06-1 41 A 
97-08-1 66A 
97-08-1 82A 
97-08-088P 
97-08-1 78A 
97-08-1 53A 
97-08-046A 
97-08-242A 
97-06-1 92A 
97-08-1 37A 
97-08-O73P 
97-08-081 P 
96-08-327P 
96-08-327P 
97-08-253A 
97-06-009P 
97-06-009P 
97-08-009P 
97-Oe-009P 
97-08-1 36A 
97-08-072A 
97-08-1 90A 
97-06-1 90A 
97-08-03SA 
96-08-221 P 
97-06-229A 
97-08-1 07P 
97-08-1 80A 
96-08-221P 
97-08-1 08A 
97-08-1 33A 
97-06-1 32P 
97-08-1 81 A 
97-08-1 34A 
97-08-1 94A 
97-88-2S0A 
97-08-1 61 A 
97-08-0e6P 
97-06-230A 
97-06-1 35A 
97-06-024P 
97-08-1 95P 
97-06-024P 
97-08-195P 
97-08-055A 
97-08-1 56A 
97-06^27A 
97-08-044A 
97-0e-129A 
97-06-1 70A 
97-08-e37A 
97-08-1 26A 
97-06-235C 
97-06-263A 
97-06-228A 
97-08-092A 
97-08-1 42A 
97-08-15eA 
97-08-238A 
97-08-1 73A 
97-06-1 75A 
97-0&-240A 
97-06-1 47A 
97-06-244A 
97-06-1 OOA 
97-08-1 65A 
97-06-1 40A 
97-08-262A 
97-06-1 10A 
97-08-148A    . 


01 
01 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
06 
06 
05 
05 
01 
05 
OS- 
OS 
06 
01 
01 

oe 

02 
01 
06 
02 
06 
02 
OS 

oe 

02 
02 

oe 

01 
01 
02 
06 
02 
01 
06 
06 
OS 
06 
02 
02 

oe 
oe 

02 

oe 

01 
01 
01 

oe 

02 
01 
01 
01 

oe 

02 
01 
02 
02 
02 
02 

oe 
oe 

01 

oe 

01 
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08 

06 

08 

06 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

06 

06 

06 

06 

08 

08 

08 

08 

06 

06 

06 

06 

06 

06 

06 

06 

08 

08 

06 

08 

06 

06 

06 

06 

06 

06 

06 

08 

08 

08 

06 

06 

06 

08 

06 

06 

06 

06 

06 

09 

06 

00 

00 

06 

09 

09 

09 


ND 
NO 
ND 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
SO 

so 

SO 

so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

WY 

WY 

WY 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 


Community 


CASSELTON.  CITY  OF  . — 

OtCKINSON.  CITY  OF  

ORAYTON.  TOWNSHIP  OF 

OUNN  COUNTY*  „.... 

FARGO.  CITY  OF  

FARGO.  CITY  OF 

GRAND  FORKS  COUNTY*  . 
GRAND  FORKS.  CITY  OF  .. 
GRAND  FORKS.  CITY  OF  _ 
GRAND  FORKS,  CITY  OF  ., 
GRAND  FORKS.  CITY  OF  .. 
GRAND  FORKS,  CITY  OF  ., 
GRAND  FORKS,  CITY  OF  .. 
GRAND  FORKS.  CITY  OF  . 
HALLIDAY.  CITY  OF 
MANDAN,  CITY  OF  .... 

MINOT,  CITYOF  

WALSH  COUNTY*  ...„ 
ABERDEEN.  CITY  OF 
ABERDEEN.  CITY  OF 
BROWN  COUNTY*  .... 
MINNEHAHA  COUNTY*  .. 
MINNEHAHA  COUNTY*  .. 
PENNINGTON  COUNTY* 
PENNINGTON  COUNTY* 
PENNINGTON  COUNTY* 
PENNINGTON  COUNTY* 

PHIUP.  CITY  OF 

RAPID  CITY,  CITY  OF 

RAPID  CITY.  CITY  OF 

RAPID  CITY.  CITY  OF  — 

ROBERTS  COUNTY* 

ROBERTS  COUNTY  * 

ROBERTS  COUNTY* 
ROBERTS  COUNTY*  „. 
ROBERTS  COUNTY*  „. 
SKXJX  FALLS,  CITY  OF 
SPEARFISH.  QTY  OF  ... 
SPEARRSH,  CITY  OF  ... 
SPEARFISH.  CITY  OF  _. 
SPEARFISH,  CITY  OF  „ 

UNION  COUNTY* _. 

YANKTON  COUNTY* 
YANKTON.  CITY  OF  - 
CACHE  COUNTY* 

EPHRAIM,  CITY  OF 

FARMINGTON,  CITY  OF 
RIVERTON.  CITY  OF 
RIVERTON,  CITY  OF 

RIVERTON.  CITY  OF  

SOUTH  JORDAN,  CITY  OF 
SOUTH  X)RDAN,  CITY  OF 
SOUTH  JORDAN.  CITY  OF 

SUMMIT  COUNTY*  

TOQUERVILLE.  CITY  OF 
UINTAH  COUNTY* 


Map  panel 


WASHINGTON.  CITY  OF  . 

WEBER  COUNTY*  

WEBER  COUNTY*  

WEST  JORDAN.  CITY  OF 
WEST  JORDAN,  CITY  OF 
WEST  JORDAN,  CITY  OF 
CASPER.  CITY  OF 
CASPER,  CITY  OF 
LARAMIE  COUNTY* 
APACHE  JUNCTION,  CITY  OF 

BULLHEAD  CITY,  CITY  OF 

COCHISE  COUNTY* 

COCHISE  COUNTY* 
GILA  COUNTY* 

GILA  COUNTY*  

GILBERT.  TOWN  OF 
GILBERT,  TOWN  OF 


38002000010 

38011 70005C 

3802760001 B 

3800260456A 

3853640020E 

38536400300 

3800330008B 

38536500100 

38536500100 

38536500150 

38536500100 

38536500100 

38536500100 

38536500100 

3800290001 A 

3800720020B 

3653670022B 

3801350009B 

46013C0245C 

46013C026SC 

46013O0265C 

4600570055B 

46005702006 

460064075eC 

4600640767C 

4600640756B 

4600640766C 

460033B 

4654200004F 

4654200009F 

465420001 7F 

4602860001 B 

4602860002B 

46028600038 

4602860004B 

4602860006B 

460060001 5C 

46004600040 

46004600050 

46004600040 

46004600050 

460242C 

4600880005C 

4600930003C 

49001 20006B 

4901126 

49004400030 

4901 040001 C 

4901040001C 

4901 040001 C 

4901070009C 

4901070009C 

4901070006C 

4901340S25B 

4901800005A 

4901 47001 4C 

4901 82001 50 

49018701896 

49018702506 

49010600050 

4901080005D 

49010600060 

560037001 OC 

560037001 5C 

5600290655E 

0401200003C 

04012S0006O 

04001206006 

04001202456 

04002800956 

04002802406 

04013C2655E 

04013C2680F 


Detemiination 
date 


1/22/97 

3/11/97 

4/25/97 

6/9/97 

1/27/97 

1/23/97 

4/24/97 

3/12/97 

3/3/97 

3/12/97 

2/14/97 

1/14/97 

1/22/97 

3/19/97 

6/9/97 

4/4/97 

6/26/97 

1/3«7 

4/15/97 

5««7 

5/6/97 

5««7 

4/2/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/7/97 

1/31/97 

1/17/97 

1/17/97 

3/27/97 

3/27/97 

3C7/97 

3/27/97 

3/27/97 

1/3/97 

1/2/97 

5/2/97 

1/22/97 

4/24/97 

3/1 9«7 

4/9/97 

4/22/97 

4/23/97 

3/26/97 

5/29/97 

1/14/97 

1/23«7 

3/4/97 

4/1  a«7 

2/28/97 

5/5/97 
5/24/97 
1/23/97 

1/7/97 
3/26/97 
5/22/97 

2/3«7 
3/17/97 
3/17/97 
3/17/97 
4/22/97 

3/3«7 
6/1 9«7 
4/23/97 

6/5/97 

2«/97 
2/1 3«7 
6/26/97 
4/18/97 
5/20/97 

6/2/97 


Case  No. 


97-08-058A 
97-08-1 20A 
97-08-2 19A 
97-08-1 77P 
97-08-1 01 A 
97-08-1 16A 
97-08-1 85A 
97-08-1 74A 
97-08-1 55A 
97-08-1 46A 
97-08-1 17A 
97-08-098A 
97-06-1 11A 
97-06-1 76A 
97-06-1 77P 
97-08-1 72A 
97-08-222A 
97-08-084A 
97-08-1 62A 
97-08-205P 
97-08-207A 
97-08-2 18A 
97-08-1 60A 
97-08-065P 
97-08-065P 
97-06-065P 
97-08-065P 
97-08-01 4A 
97-06-1 03A 
97-08-020P 
97-08-020P 
97-08-2 13P 
97-06-213P 
97-08-213P 
97-06-21 3P 
97-06-21 3P 
97-0e-O54A 
97-08-080A 
97-08-1 69A 
97-08-1  ISA 
97-08-039P 
97-06-1 52A 
97-06-1 12A 
97-08-200A 
97-06-221 A 
97-08-1 02A 
97-08-1 24A 
97-O8-091A 
97-08-1 05A 
97-08-151A 
97-08-01 6A 
97-08-1 38A 
97-08-231 A 
97-08-241 A 
97-08-064A 
97-08-052A 
97-08-1 89A 
97-08-236A 
97-O8-097A 
96-06-342P 
97-06-01 9P 
97-08-1 45P 
97-06-232A 
97-08-1 54A 
97-06-201 A 
97-09-486P 
97-09-^93P 
97-09-1 15A 
97-09-377A 
97-09-682A 
97-09-332A 
97-09-711 A 
97-00-656A 


Type 


01 
02 
02 
06 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
06 
01 
02 
02 
02 
06 
01 
02 
02 
05 
06 
06 
06 

oe 

01 
06 
06 
06 
06 
06 
06 
06 
01 
02 
01 
02 
06 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
06 
06 
06 
02 
02 
01 
06 
05 
02 
02 
02 
02 
01 
01 


Region 

Stale 

Community 

Map  panel 

Detemiination 
date 

CaseNa 

Type 

09 

AZ 

GILeERT,  TOWN  OF „ 

04013C2680F 

6/19/97 

97-09-775A 

01 

09  

AZ 

MARICOPA  COUNTY*  '^ 

04013C0390E' 

4«4«7 

97-09^55P 

05 

09  

AZ 

MARICOPA  COUNTY*  

04013C0780F 

4/24/97 

97-09-455P 

05 

00 

AZ 

MARICOPA  COUNTY*  

04013C0806G 

M2m 

97-09-21 6A 

02 

09 

AZ 

MESA,  CITY  OF 

04013C2195E 

1/14/97 

97-09-325A 

01 

OB  

AZ 

MESA,  CITY  OF 

04013C2205E 

6/3«7 

97-09-752A 

01 

OB 

AZ 

MESA.  CITY  OF ., 

04013C2195E 

6/18/97 

97-09-838A 

01 

OB 

AZ 

MESA.  CITY  OF  .._. „. 

04013C2195E 

3/1 3«7 

97-09^97A 

01 

09  

AZ 

MESA,  CITY  OF 

04013C2185E 

2J2M17 

97-09-437A 

02 

09  

AZ 

MESA,  CITY  OF 

04013C2195E 

5/9/87 

97-09-665A 

02 

OB 

AZ 

NOGALES,  CITY  OF .v .„_       

040091 0007B 

4/24«7 

97-09-362A 

02 

09 

AZ 

NOGALES,  CITY  OF 

04009100086 

2/1 0«7 

97-O9-098A 

02 

00 

AZ 

PARADISE  VALLEY,  TOWN  OF 

04013C1690E 

2/3/97 

97-09-326A 

01 

09 

AZ 

PEORIA.  CITY  OF  .., 

04013C1170F 

1/3«7 

97-09-21  IP 

06 

09  

AZ 
AZ 
AZ 
AZ 

pppRiA  r.(Ty  OF                     ,,    ,,.,i.,.. 

04013C1170F 
04013C1660F 
04013C2130E 
04013C2155E 

1/23^7 
3C1/97 

2i2mr 

97-09-372P 
97-09-51 OA 
97-09-409A 
97-09-453A 

06 

09  

PHOFNiy   CITY  OF ...A 

02 

OB 

PHOENIX,  CITY  OF 

02 

OB  

PHOENIX,  CITY  OF _.. 

01 

OB 

AZ 

PHOENIX,  CITY  OF 

04013C1680F 

6f2B/97 

97-09-821 A 

01 

OB 

AZ 

PHOENIX.  CITY  OF 

04013C1660F 

5/2/97 

97-09-668A 

02 

OB 

AZ 
AZ 

PHOENIX,  CITY  OF 

04013C1655H 
04013C1185F 

4/11/97 
5/9/97 

97-09-684A 
97-09-690A 

02 

OB 

PHOENIX.  CITY  OF .„ 

01 

OB 

AZ 

PHOENIX.  CITY  OF 

04013C1185F 

1/23«7 

96-00-1 139A 

01 

09 

AZ 
AZ 

PHOENIX,  CITY  OF  i..       ..    ._ __ 

04013C1185F 
04013C1655H 

4/7/97 
4/16/97 

97-09-563A 
97-09-685A 

01 

09 

PHOENIX.  CITY  OF  

02 

09 

AZ 

PIMA  COUNTY*    ,>„...- •, 

04007316200 

2/14/97 

97-09-31 5A 

02 

OB 

AZ 

PIMA  COUNTY*  .. 

04007316400 

3/1 9«7 

97-09-337P 

06 

OB  „ 

AZ 

PIMA  COUNTY*  

04007316450 

5/16/97 

97-09-446A 

01 

OB 

AZ 

PINAL  COUNTY* 

0400771 060C 

3C1/97 

97-09-444A 

02 

OB  .„ 

AZ 

PRESCOTT,  CITY  OF  .„ 

0400980005C 

2/11/97 

96-09-618P 

06 

OB 

AZ 

SANTA  CRUZ  COUNTY*  . 

0400900280A 

4/11/97 

97-09-61 8P 

06 

OB 

AZ 

SANTA  CRUZ  COUNTY*  

0400900280A 

5/29A7 

97-09-755A 

02 

OB 

AZ 

SCOTTSDALE,  CITY  OF  

04013C2160O 

5C9«7 

97-09-705A 

02 

OB 

AZ 

SIERRA  VISTA.  CITY  OF 

04001 70005C 

1/27/97 

97-09-328A 

02 

OB 

AZ 

SIERRA  VISTA,  CITY  OF  „„. 

04001 70005C 

6/13/97 

97-09-793A 

02 

09 

AZ 

SNOWFLAKE.  TOWN  OF 

04007000180 

6/5/97 

97-09-744A 

02 

08 

AZ 
AZ 
AZ 

SURPRISE  TOWN  OF 

04013C1145F 
04013C2165F 
04013C2630E 

4/24/97 

3/1 3«7 

1/7/97 

97-0O-462A 
97-09-371 A 
97-09-1 54P 

01 

OB 

TFMPF  CITYOF „^.r. , „ 

01 

OB 

TFMPF.  CITYOF ,..„i...... 

06 

OB 

AZ 

TUCSON,  CITY  OF ^ 

0400760025H 

4/3/97 

97-09-552A 

02 

OB 

AZ 

TUCSON.  aTY  OF 

0400760055G 

5/907 

97-09-629P 

05 

OB 

AZ 

TUCSON.  CITY  OF 

0400760055Q 

3/17/97 

97-09-*24P 

05 

OB 

AZ 

TUCSON,  CITY  OF 

0400760050F 

5C/97 

97-09-652A 

01 

OB 

AZ 

TUCSON.  CITY  OF 

0400760050F 

2/21/97 

96-09-1 086P 

05 

OB 

AZ 

TUCSON,  CITY  OF „.... 

0400760045Q 

60197 

97-09-786A 

02 

OB  

AZ 

TUCSON,  CITY  OF 

0400760045G 

5/29/97 

97-09-729A 

02 

09 

AZ 

TUCSON,  CITY  OF ., 

0400760045G 

2C1/97 

96-09-1 086P 

05 

08  

AZ 
AZ 

T^ICSnN  riTYOF       .  .„. 

0400760025H 
0400760025H 

ma/97 

519/97 

97-09-607A 
97-09-702A 

02 

OB  

TUCSON.  CITY  OF                   ..    

02 

OB 

AZ 

AZ 

T^^C-SO*>^  CTYOF  «. „„.,... 

0400760025H 
0400760025H 

3/1 3«7 
3/1 9S7 

97-09-479A 
97-09-337P 

02 

OB 

TUCSON.  CITY  OF . .. 

05 

OB  

AZ 

TUCSON,  CITY  OF 

0400760020H 

60/97 

97-09-800A 

02 

OB 

AZ 
AZ 

TUCSON.  aTY  OF „     „ 

0400760020H 
0400760020H 

6/23/97 
1/14«7 

97-O9-707P 
97-09-302A 

05 

OB 

TUCSON.  CITY  OF 

02 

OB 

AZ 

TUCSON,  CITY  OF « _ 

0400760030H 

5i/9«7 

97-09-630P 

05 

OB 

AZ 

YAVAPAI  COUNTY* . 

0400931065C 

2/3/97 

97-O9^00P 

06 

08  .„ 

CA 
CA 

AGOURA  HILLS  CITY  OF  .,... ..„„ ..„ 

0650720001 A 
06071C6485F 

4/30/97 
2/28/97 

97-09-583A 
97-09-427A 

02 

OB  

APPLE  VALLEY.  CITY  OF ..      „„ 

02 

08 

CA 
CA 

BANNING,  CITY  OF t^..„„. .  ,  ,-. ,  m 

06024600156 
0650160005B 

6/5/97 
3/13/97 

97-09-561 P 
97-09-478A 

05 

09 

8ELM0NT.  CITY  OF J._...w- — . 

01 

08  

CA 
CA 

BELMONT,  CITY  OF „ ., 

06501600056 
0650190002C 

1/24«7 
2/12/97 

97-09-346A 
97-09-31 7A 

01 

09  

BURLINGAME,  CITY  OF  

02 

09  

CA 
CA 

BUTTE  COUNTY*  

06001702056 
06504307766 

5/1/97 
2/1 3«7 

97-09-651 A 
97-09-401A 

02 

09  

CALABASAS,  CITY  OF , . 

02 

09  

CA 

CAMARILLO,  CITY  OF  -.„ 

06502000016 

1/2/97 

96-09-743P 

01 

00  

CA 
CA 

C/VMARILLO  CITY  OF  » 

06502000026 
0602452070C 

^f2J97 
4/24/97 

96-09-743P 
97-09-553A 

01 

00  

CANYON  LAKE,  CITY  OF 

02 

08  

CA 
CA 

CH'MO  CITY  OP    ..i..-,. 

06071 C9330F 
065021 0004E 

1/17/97 
2/28«7 

97-09-301 P 
97-0&-393A 

06 

08  

CHULA  VISTA.  CITY  OF ^ 

01 

08  

CA 

CHULA  VISTA,  CITY  OF 

06502100010 

A/9/97 

97-09-422P 

06^ 

08  

CA 

CLAYTON,  CITY  OF  .^ , 

06002700016 

M22J97 

97-09-358A 

01 

08  

CA 

CLAYTON.  CITY  OF -. . 

06002700016 

1/3/97 

9&-09-1158A 

01 

08  

CA 

CLOVIS.CITYOF _    

0600440005E 

3/25/97 

97-09-452A 

02 
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Region 


09 
09 
09 
00 
09 
09 
09 
09 
00 
09 
09 
00 
00 
08 
09 
09 
09 
09 
00 
09 
09 
09 
00 
00 
00 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
00 
00 
00 
00 
09 
00 
09 
00 
09 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


stale 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


ConMTiunity 


CONCORD,  CITY  OF  

CONCORD,  CITY  OF  

CONTRA  COSTA  COUNTY* 

CORONA.  CITY  OF  

CORONA,  CITY  OF 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 

COTATI.  CITY  OF 

COTATI,  CITY  OF 

COTATI,  CITY  OF 

COTATI,  CITY  OF 

COTATI,  CITY  OF 
COTATI,  CITY  OF 
COTATI,  CITY  OF 

COTATI,  CITY  OF 

COTATI.  CITY  OF 

DAVIS,  CITY  OF  

DAVIS,  CITY  OF  

DEL  NORTE  COUNTY*  

DEL  NORTE  COUNTY*  

DINUBA,  CITY  OF  

ESCONDIDO.  CITY  OF  . 

FREMONT,  CITY  OF  

FREMONT,  CITY  OF 

FRESNO  COUNTY*  

FRESNO  COUNTY*  

FRESNO,  CITY  OF  

FRESNO,  CITY  OF  

FRESNO,  CITY  OF  

FRESNO,  CITY  OF  

FULLERTON.  CITY  OF 

GALT,  CITY  OF 

GARDEN  GROVE,  CITY  OF 

HEMET.  CITY  OF  

HEMET,  CTTYOF  

HERCULES,  CITY  OF 
HESPERIA.  CITY  OF  . 

HOLUSTER.  CITY  OF  

HUMBOLDT  COUNTY*  

HU*«OLDT  COUNTY*  

HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 

IRVINE.  CITY  OF  „ 

KERN  COUNTY  

KERN  COUNTY  

LAKE  COUNTY* 

LAKE  COUNTY*  

UVERMORE.  CITY  OF 

LOS  ALTOS  HILLS.  TOWN  OF  ._ 

LOS  ALTOS,  CITY  OF 

LOS  ANGELES  COUNTY* 

LOS  ANGELES  COUNTY  * 
LOS  ANGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES  COUNTY* 
LOS  ANGELES,  CITY  OF  . 
LOS  ANGELES,  CITY  OF  . 
LOS  ANGELES,  CITY  OF  . 
LOS  ANGELES.  CITY  OF  . 
LOS  ANGELES.  CITY  OF  . 
LOS  ANGELES.  CITY  OF  . 


Map  panel 


0650220003B 

0650220007B 

0600250435C 

06a2S00005F 

06a2500005F 

06059C0038F 

06059C0038E 

06059C0038E 

0603770001 D 

0603770001 D 

0603770001 D 

0603770001 C 

0603770001 D 

0603770001 D 

0603770001 D 

0603770001 C 

0603770001 D 

06042305756 

0604240000 

06502500256 

06502501 OOC 

0604030001 B 

0602900001 D 

0650280004B 

06502800306 

0650290920B 

06502909206 

06004800100 

06004800100 

06004800100 

06004800100 

06059C0006E 

0602640001 C 

06059C0028F 

0602530005C 

06025300050 

06043400086 

06071C6495F 

06069C0090C 

06006006206 

06006006256 

06059C0036F 

06059C0036F 

06059C0036F 

06059C0036F 

06059C0036F 

06059C0036F 

06059C0036F 

06059C0036F 

06059C003eF 

06059C0036F 

06069C0035E 

06059C0036F 

06069C0039E 

06007512756 

06007S202SD 

060090052SA 

0600900655A 

060006001 OA 

06034200026 

06034100026 

06504303406 

06504303456 

06504303656 

06504307566 

06604307576 

06504303406 

0601370086C 

060137000SC 

0601 370071 C 

0601370071C 

0601 370071 C 

0601370071C 


Determination 
date 


3/28/97 
4/24/97 
b/22/97 
6/5/97 
4/24/97 
4/1 6«7 
1/14/97 
2/18/97 
3/21/97 

6/1  a«7 
5/16/97 
2/1  a«7 

3/20/97 
3/21/97 
3/1 3«7 

3/20/97 
6/26/97 
1/14/97 
4/11/97 

4/7/97 
mi/Ql 

1/3/97 
5/20/97 
2/19/97 

5/9/97 
5/20/97 

1/3/97 
2/24/97 
4/11/97 
5/22/97 

1/6/97 

1/6/97 
6/1 3«7 
3/1 0«7 
5/20/97 

4/3/97 
1/22/97 

8/5«7 
3/10/97 

1/2«7 
3/13/97 
3/13/97 
3/21/97 
3/21/97 
3/13/97 
3/21/97 
3/20/97 
3/21/97 
2/28/97 
2/28/97 
1/14/97 
3/20/97 

4/8/97 
4/16/97 

3«/97 
6/13/97 

2/3/97 
5/15/97 

5/9/97 
1/22/97 

6/2/97 

1/3«7 
3/28/97 
3/13/97 

4/1/97 
3/19/97 
6/16/97 
4/30/97 
1/31/97 
2/24/97 

4/1/97 
4/14/97 


Case  No. 


97-09-544A 
97-09-549A 
97-09-754A 
97-09-758A 
97-09-669A 
97-09-672A 
97-09-331 A 
97-09-425A 
97-09-491 A 
97-09-757A 
97-0&-595A 
97-09-408A 
97-09-492A 
97-09-490A 
97-09-489A 
97-09-423A 
97-09-488A 
97-09-«49A 
97-09-227A 
97-09-580A 
97-09-459A 
97-09-665A 
97-09-311 A 
97-09-600A 
97-09-284A 
97-09-696A 
97-09-753A 
97-09-^300A 
97-09-421 A 
97-09-564A 
97-09-7 19A 
97-09-1 56P 
96-09-612P 
97-09-660A 
97-09-382A 
97-09-748A 
97-09-61 5A 
97-09-264A 
97-09-622P 
97-O9-502A 
97-09-262A 
97-09-533A 
97-09-523A 
97-09-535A 
97-09-532A 
97-09-531A 
97-09-524A 
97-09-51 3A 
97-09-51 2A 
97-09-511 A 
97-09-275A 
97-09-303A 
97-09-514A 
97-09-1 70P 
97-09-226A 
97-09-464A 
97-09-81 9A 
97-09-334A 
97-09-458P 
97-09-667A 
97-09-335A 
97-09-683A 
97-09-070P 
97-09-641 A 
97-09-601 A 
97-09-555A 
97-09-361 P 
97-09-828A 
97-09-529A 
97-09-367A 
97-09-41 2A 
97-09-556A 
97-09-568A 


Type 


Region 


02 

oe 

02 

oe 

02 

oe 

02 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

01 

02 

01 

02 

02 

02 

01 

01 

01 

01 

06 

06 

02 

01 

01 

01 

01 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

01 

oe 

02 
02 
06 
01 
02 
02 
06 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 


09 

00 

00 

00 

00 

00 

09 

00 

00 

00 

00 

00 

00 

00 

09 

09 

OB 

00 

09 

09 

00 

00 

00 

00 

09 

00 

OB 

OB 

00  . 

09  , 

OB  . 

OB  . 

OB  . 

00  . 

OB  . 

OB  . 

00  . 

00  . 

00  . 

OB  . 

00  . 

OB  . 

OB  . 

OB  . 

OB  . 

OB  . 

OB  . 

OB  . 

OB  . 

09  . 

09  . 

00  . 

09  . 

09  . 

OB  . 

OB  . 

OB  . 

OB  . 

00  . 

09  . 

09  . 

09  .. 

09  . 

09  .. 

09  .. 

09  .. 

09  .. 

09  .. 

09  .. 

09  .. 

09  .. 

09  .. 

09  .. 


Stale 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

gj 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

Ck 

CA 


Community 


JylADERA  COUNTY* 
MADERA  COUNTY* 
MARIN  COUNTY*  .... 
MERCED  COUNTY* 

MERCED  COUNTY* 

MERCED,  CITY  OF  

MERCED,  CITY  OF  

MERCED,  CITY  OF _. 

MM.L  VALLEY,  QTY  OF  

MILL  VALLEY,  QTY  OF  . 

M«LPITAS,  CITY  OF 

MILPITAS,  CITY  OF „. 

MILPITAS.  QTY  OF , 

MISSION  VIEJO.  CIY  OF  .„., 

MONTEREY  COUNTY* 

MONTEREY  COUNTY* 

MOUNTAIN  VIEW.  CITY  OF 

NAPA  COUNTY*  

NAPA,  CITY  OF  

NAPA.  CITY  OF . 

NAPA.  CITY  OF  

NAPA.  CITY  OF  

NAPA.  CITY  OF  

NAPA.  CITY  OF  .... 
NAPA.  CITY  OF  .... 
NATIONAL  CITY.  CITY  OF 

NEVADA  COUNTY*  .„ 

NEVADA  COUNTY*  

NOVATO.  QTY  OF 

NOVATO,  CITY  OF 

NOVATO.  CITY  OF 

NOVATO,  CITY  OF 

NOVATO,  OTY  OF 

OCEANSIDE.  CITY  OF 

OCEANSIDE.  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  CITY  OF 
OCEANSIDE,  CITY  OF 
OCEANSIDE,  CITY  OF  ., 

ONTARIO.  CITY  OF  . 

ORANGE.  CITY  OF  . 

PALO  ALTO,  CITY  OF  ._ 
PALO  ALTO,  QTY  OF  ... 
PALO  ALTO,  CITY  OF  ... 
PALO  ALTO,  CITY  OF  ... 
PALO  ALTO.  CITY  OF  ... 

PERRIS,  CITY  OF 

PETALUMA,  aTY  OF  .... 
PETALUMA.  CITY  OF  „., 
PLACENTIA.  CITY  OF  .„ 

PLACER  COUNTY*  . 

PLEASANTON,  CITY  OF 
PLEASANTON,  CITY  OF 
PLEASANTON.  QTY  OF 
PLEASANTON,  OTY  OF 
PLEASANTON,  CITY  OF 
PLEASANTON.  CITY  OF 

PLUMAS  COUNTY*  

PLUMAS  COUNTY*  

PLUMAS  COUNTY*  

PLUMAS  COUNTY*  

PLUMAS  COUNTY*  

PORTERVILLE.  CITY  OF  

PORTERVILLE,  CITY  OF  

PORTERVILLE.  CITY  OF  „. 

RANCHO  CUCAMONGA.  CITY  OF 
RANCHO  CUCAMONGA.  CITY  OF 

RANCHO  CUCAMONGA.  CITY  OF 

RANCHO  CUCAMONGA.  CITY  OF 

RANCHO  CUCAMONGA.  CITY  OF 

RED  6LUFF.  CITY  OF 

REDOING.  CITY  OF  

REDDING.  CITY  OF 


Map  panel 


06017007506 

06017002506 

0601730268A 

06047C0410E 

06047C0445E 

06047C0430E 

06047C0440E 

06047C0440E 

0601770005B 

0601770005B 

0603440001F 

0603440001 F 

0603440001 F 

06059C0058F 

06019510000 

06019501450 

06034700040 

06020504308 

0602070005C 

06020700050 

0602070005C 

0602070005C 

0602070005C 

0602070005C 

0602070005C 

0602930005E 

0602100475B 

0602100503C 

0601780003C 

06017800040 

0601780005C 

0601780007C 

0601780002C 

0602940003C 

0602940003C 

06Q2940003C 

0602940003C 

0602940009C 

060294001 4C 

06071C8616F 

06050C0021F 

06034800030 

06034800030 

0603480003D 

06034800030 

0603480003D 

06025800100 

0603750670B 

0603790002C 

06a59C0007E 

0602390288C 

0600120001 D 

0600120003D 

06001200040 

06001200010 

06001200030 

06001 20001 D 

0602446 

0602446 

0602448 

0602448 

0602446 

06040700100 

060407001 00 

06040700100 

06071 C7890F 

06071 C8630F 

06071 C7890F 

06071C7890F 

06071 C7895F 

0650530001 F 


Detem^ination 
date 


0603600005C 

06036000050 


2/24/97 
5/14/97 
2/13/97 

2JQ/97 
3/25/97 
4/11/97 
2/28/97 
4/11/97 
3/31/97 
4/24/97 

5/S/97 
2/24/97 

3/6/97 
4/16/97 
1/14/97 

2/3«7 

1/7/97 
6/18/97 
1/22/97 

3/3/97 

6/5/97 
3/13/97 
4/17/97 
5/20/97 

65/97 

4/9/97 
2/10/97 
3/13/97 
4/17/97 

4/3/97 
6/13/97 
6/13/97 
3/21/97 
1/22/97 
2/19/97 
4/17/97 

5/B«7 

3/4/97 
2/14/97 
1/31/97 
4/23/97 
2/19/97 
S/20/97 
3/28/97 

5/9/97 
1/14«7 
2/24/97 

6/2/97 
6/2««7 
2/27/97 
1/31/97 

3«/97 
4/16/97 
3/10/97 
1/31/97 
4/14/97 
4/18/97 
3/13/97 
3«/97 
6/13/97 
5/1/97 
6/18/97 
2/25/97 
4/16/97 
6/17/97 
2/20/97 

3/13/97 

1/14/B7 

3/S«7 

3/20/97 

3/3/97 

1/7/97 


Case  No. 


97-09-419A 

97-09-61 4A 

97-09-381 A 

97-09-298A 

97-09-609A 

97-09-593A 

97-09-399A 

97-09-592A 

97-09-448A 

97-«9-640A 

97-00-677A 

97-09-238A 

97-09-461 A 

97-09-596A 

97-09-202A 

97-09-1 93A 

96-09-1 037A 

97-09-836A 

97-09-339A 

97-09^U2A 

97-09-468A 

97-09-50QA 

97-09-612A 

97-09-742A 

97-0»-811A 

97-09-422P 

97-09-<380A 

97-09-4a5A 

97-09-602A 

97-09-472A 

97-09-835P 

97-09-835P 

97-0fr-449A 

97-09-323A 

97-09-441A 

97-09-60SA 

97-09-e99A 

96-09-207P 

97-09-287A 

97-09-3e6A 

97-09-664P 

97-09-411 A 

97-0&-465A 

97-0e-539A 

97-09-e98A 

97-09-1 23A 

97-09-41  aA 

97-09-429P 

97-09-842A 

97-09-291 P 

97-09-340A 

97-09-474A 

97-09-624A 

97-09-324A 

97-0B-383A 

97-0»-699A 

97-00-606A 

97-09^»82A 

97-09-499A 

97-09-587A 

97-09-720A 

97-09-81 8A 

97-09-093A 

97-09-609A 

97-09-841A 

97-09-3 18A 

97-09-792A 

97-09-504A 

97-09-1 72A 

96-09-753P 

97-09-526A 

97-09-1 87A 

97-0fr-30eA 


Type 


01 

02 

02 

01 

02 

01 

01 

02 

02 

02 

01 

01 

01 

02 

02 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

02 

06 

06 

02 

02 

02 

02 

01 

06 

01 

02 

06 

02 

02 

»^02 
02 
02 
01 
05 
01 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
01 
02 
02 
02 

02 
06 

02 

01 

02 
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OB 

CA 

OB 

CA 

OB . 

CA 

OB 

CA 

OB  -    .. 

CA 

OB 

CA 

OB  .. — 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB  

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

«_.: 

CA 
CA 

OB 

CA 

OB  „    ~ 

CA 

OB  „ — 

CA 

OB 

CA 

OB 

CA 

dB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB  . 

CA 

OB 

CA 

OB 

CA 

OB  .^ 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB  „...! 

CA 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB . 

CA 

OB 

CA 

3*::: 

CA 
CA 

OB  . 

CA 

OB 

CA 

fA 

CA 

OB 

CA 

OB  . 

CA 

OB  .. 

CA 

OB 

CA 

OB  .-...- 

CA 

OB       .. 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB  

CA 

OB 

CA 

OB 

CA 

OB  

CA 

OB 

CA 

OB 

CA 

OB  •„- 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

OB 

CA 

State 


Communily 


REDOING.  CITY  OF  

REDOtNG.  CITY  OF  

REDOING.  CITY  OF  

REDOING.  CITY  OF  

REDLANOS,  CITY  OF  

RIVERSIDE  COUNTY* 

RIVERSIDE  COUNTY* 

RIVERSIDE  COUNTY* 

SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY.*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO  COUNTY*  .. 
SACRAMENTO.  CITY  OF  .... 
SAN  ANSELMO.  TOWN  OF 
SAN  BENITO  COUNTY' 
SAN  BERNARDINO  COUNTY* 
SAN  BERNARDINO  COUNTY* 

SAN  CARLOS.  CITY  OF 

SAN  DIEGO  COUNTY*  

SAN  DIEGO  COUNTY* 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF  

SAN  DIEGO,  CITY  OF ... 

SAN  JOSE,  CITY  OF  

SAN  X)SE,  aTY  OF 

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  LEANDRO,  CITY  OF  

SAN  LUIS  OBISPO  COUNTY* 
SAN  LUIS  OBISPO  COUNTY* 
SAN  LUIS  OBISPO  COUNTY* 
SAN  LUIS  OBISPO.  CITY  OF  . 
SAN  LUIS  OBISPO.  CITY  OF  . 
SAN  LUIS  OBISPO.  CITY  OF  . 

SAN  MATEO  COUNTY*  „. 

SANTA  BARBARA  COUNTY*  . 
SANTA  BARBARA  COUNTY*  . 

SANTA  CLARA  COUNTY*  

SANTA  CLARA,  CITY  OF 
SANTA  CLARA.  CITY  OF 
SANTA  CLARA.  CITY  OF 
SANTA  CLARA.  CITY  OF 

SANTA  CLARA.  CITY  OF  

SANTA  CLARA,  CITY  OF  ....„ 

SANTA  CLARA.  CITY  OF 

SANTA  CLARA,  CITY  OF  ...... 

SANTA  CLARA,  CITY  OF 

SANTA  CLARA,  CITY  OF 

SANTA  CLARA,  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARITA,  CITY  OF  ... 

SANTA  CRUZ.  CITY  OF 

SANTA  MARIA,  CITY  OF  

SANTEE,  CITY  OF 

SANTEE.  CITY  OF 

SHASTA  COUNTY*  . 

SHASTA  COUNTY*  . 

SIMI  VALLEY,  CITY  OF 
SIMI  VALLEY,  CITY  OF 


Map  panel 


0603600005C 

060360002SC 

060360002SC 

060360002SC 

06071C8716F 

0602451 585B 

06024509258 

0602450685B 

0602620340C 

06026200650 

06026204750 

060262031 OE 

0602620310E 

0602620310E 

06026201 85E 

06026201150 

06026200900 

0602620090D 

06026202050 

0602660030E 

06018000018 

0606gC0080C 

06071C7135F 

06071 C7955F 

0603270001 C 

0602841912C 

0602841914C 

0602950163C 

06073C1361F 

06073C1363F 

0602950027C 

0602950114C 

0602950114C 

06033702200 

0603490009F 

0603490009F 

0603490009F 

0603490020E 

0603490020E 

0603490020E 

06034900250 

06001300038 

0603040189C 

0603040200C 

0603040338C 

0603100006C 

0603100005C 

0603100005C 

0603110350B 

06033107400 

06033107400 

0603370255E 

0603500005C 

0603500005C 

0603500005C 

0603500005C 

0603500005C 

0603500005C 

0603500006C 

0603500003C 

0603500003C 

0603500003C 

0603500001C 

0603500005C 

0607290460C 

0603550004C 

06033600050 

06070300048 

06073C1653F 

0603580685C 

06035807058 

060421 0007A 

060421 OOOBA 


Determination 
date 


5/20M7 
3/28/97 
4/17/97 
6/18/97 
1/14/97 
2/13/97 
5/20/97 
2/18/97 
6/19/97 
5/20/97 

1/6/97 
1/31/97 
3/21/97 

3/6/97 
5/16/97 
6/16/97 
3/21/97 
4/21/97 
2/24/97 

1/3/97 
5/30/97 
1/28«7 
3/13/97 

1/7/97 
3/11/97 

4/9/97 

4/9/97 
2/1 2«7 
6/24/97 
6/24/97 
4/24/97 

4/3/97 
4/30/97 
6/26/97 

2««7 
5/20/97 
5/29/97 
3/21/97 
6/12/97 
6/26/97 
3/14/97 
4/24/97 
5/20/97 
1/14/97 
2/14/97 
4/24/97 

4/2/97 
6/1 3«7 
6/16/97 

4/7/97 
6/16«7 
6/26/97 
3/21/97 
6/16/97 
6/16/97 
4/W/97 
4/24/97 
1/28/97 
5/20/97 
6/26/97 
5/16/97 
4/17/97 
2/28/97 
2/19/97 

4/1/97 

3/3/97 
2/14/97 

1/7/97 
6/20/97 
2/12/97 

3/B/97 
2/19/97 
6/1 6«7 


Case  No. 


97-O9-704A 

97-00-546A 

97-09-604A 

97-09-801 A 

97-09-304A 

97-09-4 IDA 

97-09-745A 

97-09-388A 

97-09-774A 

97-09-737A 

96-09-612P 

97-09-355A 

97-09-354A 

97-09-277A 

97-09-71 3A 

97-09-790A 

97-09-606A 

97-09-638A 

97-09^  14A 

97-09-309A 

97-09-625A 

97-09-369A 

97-09-471 A 

97-09-307A 

97-09-4e9A 

97-09-422P 

97-09-422P 

97-09-376A 

97-0^71 5P 

97-09-71 5P 

97-00-637A 

97-09-562A 

97-09-685A 

97-09-496A 

97-06-387A 

97-09-756A 

97-09-780A 

97-09-61 8A 

97-0e-626P 

97-09-869A 

97-09-378A 

97-09-606A 

97-09-732A 

97-09-204A 

97-09-1 50A 

97-09-286A 

97-09-443A 

97-09-772A 

97-09-481 A 

97-09-54aA 

97-09-795A 

97-09-844A 

97-09-521 A 

97-09-803A 

97-09-794A 

97-09-586A 

97-09-644A 

97-09-368A 

97-09-723A 

97-09-845A 

97-09-694A 

97-09-61 7A 

97-09-439A 

97-09-438A 

97-09-637A 

97-09-353A 

97-09-1 13A 

97-09-269A 

97-09-768A 

97-09-241 A 

97-09^t63A 

97-09-420A" 

97-09-788A 


Type 


01 
02 
02 
02 
02 
08 
01 
02 
01 
02 
06 
01 
02 
02 
02 
OS 
02 

oe 

oe 

02 
02 
02 
02 
02 
OB 
06 
06 
02 
06 
06 
02 
01 
01 
01 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 


OB 

OB 

OB 

OB 

OB 

06 

09 

OB 

OB 

OB 

OB 

OB 

OB 

06 

09 

06 

06 

06 

06 

06 

09 

06 

06 

06 

09 

09 

09 

06 

06 

08 

00 

06 

06 

06 

08 

06 

09 

08 

06 

09 

08 

08 

08 

08 

08 

08 

08 

08 

08 

06 

08 

06 

06 

06 

06 

08 

08 

06 

08 

09 

09 

09 

09 

06 

09 

09 

00 

09 

09 

09 

09 

09 

09 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

C/»B 

CA' 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

HI 

HI 

HI 

HI 

HI 

HI 

HI 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 


Comniunity 


SIMI  VALLEY.  CITY  OF 

SOLANA  BEACH.  CITY  OF 

SOLANO  COUNTY*  

SOLANO  COUNTY 

SOLANO  COUNTY*  

SONOMA  COUNTY*  .„ 

STANISLAUS  COUNTY* 

SUISUN  CITY.  CITY  OF  

TEHAMA  COUNTY*  

TEHAMA  COUNTY*  „ „ 

TEMECULA,  CITY  OF  

THOUSAND  OAKS,  CITY  OF 
THOUSAND  OAKS,  CITY  OF 
THOUSAND  OAKS.  CITY  OF 
THOUSAND  OAKS,  CITY  OF  ....• 

THOUSAND  OAKS,  CITY  OF  ..... 

THOUSAND  OAKS,  CITY  OF...... 

THOUSAND  OAKS.  CITY  OF  ._.. 

TULARE  COUNTY*  

TULARE  COUNTY* 

TULARE  COUNTY*  „ 

TWENTYNINE  PALMS.  CITY  OF 

UKIAH.  CITY  OF 

UKIAH,  CITY  OF  

UNION  CITY.  CITY  OF 

UNION  CITY.  CITY  OF  ;.„. 

VACAVILLE.  CITY  OF  .„„.. 

VACAVILLE,  CITY  OF  ,..„. 

VACAVILLE,  CITY  OF  

VACAVILLE,  CITY  OF  

VACAVILLE,  CITY  OF  .-. 

VACAVILLE,  CITY  OF  

VACAVILLE,  CITY  OF  

VACAVILLE,  CITY  OF  

VALLEJO.  CITY  OF  . 

VALLEJO,  CITY  OF  :. -. 

VAUEJO.  CITY  OF  .u 

VENTURA  COUNTY*  

VISALIA.  CITY  OF  „.. 

VISAUA.  QTY  OF  

VISALIA.  CITY  OF  

VISALIA.  CITY  OF  .... 

VISALIA.  CITY  OF  .._ 

VISALIA.  CITY  OF  

VISALIA,  CITY  OF  

VISTA.  CITY  OF _. 

YOLO  COUNTY*  

YOLO  COUNTY*  

YUCAIPA.  aTY  OF  _. 

YUCAIPA.  CITY  OF  

HONOLULU  COUNTY*  ... 
HONOLULU  COUNTY*  „. 
HONOLULU  COUNTY*  ... 
HONOLULU  COUNTY*  ... 
HONOLULU  COUNTY*  ... 

MAUI  COUNTY*  

MAUI  COUNTY* 

BOULDER  CITY,  CITY  OF 
CARSON  CITY.  CITY  OF 
CARSON  CITY.  CITY  OF 

CLARK  COUNTY* 

CLARK  COUNTY*  

CLARK  COUNTY*  

Ct:ARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
CLARK  COUNTY*  .... 
DOUGLAS  COUNTY* 
ELKO.  aTY  OF 


Map  panel 


i*«B««4«*«*«>1 


0604210009A 
0607250003A 
06063101758 
06063104068 
06063104068 
06037506358 
0603840490C 
06037200018 
06506408508 
06506404800 
06074200108 
06042200158 
06042200158 
06042200158 
0604220020A 
06042200158 
06042200158 
06042200158 
06506604658 
0650660650B 
06506608358 
06071C8195F 
0601860001E 
0601 860001 E 
06001400108 
06001400108 
0603730012C 
060373001 4C 
060373001 4C 
0603730014C 
060373001 4C 
0603730014C 
060373001 2C 
060373001 4C 
0603740005C 
0603740005C 
060374001 OC 
06041309208 
0604090010C 
0604090010C 
0604090010C 
0604090005C 
0604090005C 
0604090005C 
060409001 OC 
06029700078 
06042305508 
0604230600C 
06071 C8745F 
06071 C8745F 
1 50001 0072B 
15000101100 
1500010065C 
1500010015C 
1500010130C 
1500030265C 
1500030265C 
32003C26400 
3200010130D 
32000101300 
32003C25350 
32003C25250 
32003C2585O 
32003C2550O 
32003C2535O 
32003C2190O 
32003C2180O 
32003C2150D 
320O3C2145O 
32003C2552O 
32003C22000 
32005C00850 
32001 00003C 


Determination 
date 


2/19«7 

5/1/97 

5/1/97 

3/28/97 

S/9/97 

2m/97 

2/2U97 

5/29/07 

5/16/97 

4/1 6«7 

3/20/97 

S/a/97 

2/11/97 

5/29«7 

3CS/97 

2/13/97 

S/29/97 

4/24/97 

4/30/97 

6/18/97 

4/11/97 

6/10/97 

1/16/97 

6/16/97 

3/21/97 

5/16/97 

1/22/97 

4/25/97 

4/B/97 

2J6/97 

1/28/97 

1/22/97 

1/22/97 

i/22/97 

2/24/97 

3/10/97 

3/1 3«7 

S/16/97 

5/9/97 

6/13/97 

4/24/97 

4/18/97 

2/19/97 

2/20/97 

2/12/97 

2/19/97 

5/29/97 

4/17/97 

2/18/97 

5/20/97 

4/2/97 

4/15/97 

2/14/97 

1/6/97 

4/15/97 

2/1  Q«7 

1/31/97 

5/16/97 

4/11/97 

4A3/97 

1/14/97 

1/16/97 

6/23/97 

1/14/97 

1/1 4«7 

3/25/97 

1/28/97 

1/14/97 

1/14/97 

1/3«7 

3/7/97 

4/29/97 

4/11/97 


Case  No. 


97-08-420A 

97-00-632A 

97-09-700A 

97-09-470A 

97-09-687A 

97-09-394A 

97-08-280A 

97-09-697A 

97-09-566A 

97-09-61 OA 

97-08-606P 

97-09-71 6A 

97-09-379A 

97-09-751 A 

97-09-240A 

97-09-^M)5A 

97-09-680A 

97-09-569A 

97-09-647A 

97-09-807A 

97-08-352A 

97-09-81 7A 

97-09-330A 

97-09-829A 

97-09-525A 

97-09-692A 

97-0^1 89A 

97-09-663P 

97-09-577A 

97-09-397A 

97-09-342A 

97-09-1 88A 

97-09-1 68A 

97-09-295A 

96-09-1 097A 

97-09-457A 

97-09-i60A 

97-09-661 P 

97-09-594A 

97-09-645A 

97-09-591 A 

97-00-59eA 

97-O9-305A 

97-09-1 01 A 

97-09-351 A 

97-09-338A 

97-09-643A 

97-0%-601A 

97-0^■32^^ 

97-09-674A 

97-09-557A 

97-09-1 12P 

97-09-276A 

96-06-863A 

97-09-1 12P 

97-00-1 18A 

97-09-31  OA 

97-0&-653A 

97-09-426A 

97-09-480A 

97-09-1 77P 

97-09-1 47A 

97-09-266P 

97-09-1 77P 

97-09-1 38P 

97-08-1 37P 

96-09-483P 

97-09-1 77P 

97-09-1 77P 

97-0^299A 

97-09-507A 

96-09-1 096P 

97-09-672A 
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Region 

state 

Contmunity 

Map  panel 

Determination 
date 

Case  No. 

Type 

00      ._ 

NV 

ELKO.  CITY  OF 

32001000O4C 

3/2S/97 

97-0»-630A 

01 

00 

NV 

HENDERSON.  CITY  OF 

32003C2590D 

6/1M7 

97-09-722A 

01 

00 

NV 

HENDERSON.  CITY  OF _ 

32003C26150 

5122m 

97-09-721A 

01 

00 

NV 

HENDERSON,  CITY  OF  .„ „ 

32003C2615D 

4/11/97 

97-09-558A 

01 

00  

NV 

HENDERSON.  CITY  OF  

32003C2615D 

3/1 3«7 

97-09-428A 

01 

00  ..;„... 

NV 

HENDERSON.  CITY  OF  .    

32003C26150 

4/1 8»7 

97-09-1 06P 

06 

00 

NV 

HENDERSON.  CITY  OF 

32003C25900 

6/3/97 

97-09-779A 

01 

00  ... 

NV 

HENDERSON.  CITY  OF  „„.               

32003C25eOD 

3/14«7 

97-09-249P 

06 

00    

NV 
NV 

HENDERSON  CITY  OF 

32003C2S90O 
32003C2S90O 

2/28/97 
1/17/97 

97-<»-158P 
96-0&-1036P 

06 

00 

HENDERSON.  CITY  OF  ^      

06 

00 

NV 

HENDERSON.  CITY  OF  

32003C2585O 

6/23/97 

97-09-266P 

06 

00 

NV 

HENDERSON,  CITY  OF  :. 

32003C2S90O 

1/7/97 

97-09-292A 

01 

00  

NV 

HENDERSON,  CITY  OF 

32003C2S05O 

2/2W7 

97-09-1 58P 

06 

00 

NV 

LAS  VEGAS.  CITY  OF _       

32003C2145O 

m2l97 

97-09-684P 

06 

00 

NV 

LAS  VEGAS.  CITY  OF 

32003C2187D 

5/2/97 

97-09-703P 

06 

00 

NV 

LAS  VEGAS.  CITY  OF _ 

32003C21860 

3/2S/97 

97-09-547A 

02 

00 ; 

NV 
NV 
NV 

LAS  VEGAS.  CITY  OF _    

32003C2180O 
32003C2155D 
32003C21S50 

5/2/97 
6/10/97 
1/27/97 

97-09-703P 
97-09-445A 
97-09-396A 

4)6 

00     .   . 

LAS  VEGAS  CITY  OF „     ....    _.      

01 

00 

LAS  VEGAS.  OTY  OF 

01 

00 

NV 

LAS  VEGAS,  CITY  OF _.. 

32003C2150D 

1/14/97 

97-09-1 77P 

06 

00 

NV 

LAS  VEGAS.  CITY  OF — 

32003C2145O 

1/14/97 

97-09-1 77P 

06 

00     

NV 
NV 

LAS  VEGAS,  CITY  OF _ 

32003C2200D 
32003C2155O 

512197 
6/3«7 

97-09-703P 
97-09-248A 

06 

00 

LAS  VEGAS,  CITY  OF ^ _ 

01 

00 

NV 
NV 

MESQUITE,  CITY  OF  „       „          „.      .. 

32003C0391D 
32003C1790O 

2/4/97 
1/28/97 

97-09-41 6P 
96-09-483P 

05 

00  

NORTH  LAS  VEGAS,  CITY  OF 

06 

00 

NV 

NORTH  LAS  VEGAS.  CITY  OF -      „       

32003C2160D 

2/11/97 

96-09-1 176P 

06 

00 

NV 

NORTH  LAS  VEGAS,  CITY  OF  ..      ^.    .     

32003C2176D 

1/28«7 

96-09-483P 

06 

00 

NV 

NORTH  LAS  VEGAS.  CITY  OF 

32003C2180O 

1/28«7 

96-09-483P 

06 

00 

NV 
NV 

NYFCOiJNTY*  

3200184435C 
32031 C3170E 

3««7 
2J5197 

97-0»-456A 
96-09-652P 

01 

00  . 

RENO.  CITY  OF . ....... 

06 

00  ....,.„ 

NV 

RENO,  CITY  OF 

32031C3186E 

1/24/97 

96-09-1 083P 

06 

00 

NV 

RENO,  CITY  OF „».. 

32031 C3178E 

1/24/97 

96-09-1 083P 

06 

00  

NV 

RENO,  CITY  OF , 

32031 C3170E 

1/24/97 

96-09-1 083P 

06 

00  .. 

NV 

RENO,  CITY  OF 

32031C3159E 

215197 

96-09-652P 

06 

00 

NV 

RENO,  CITY  OF ^ 

32031 C3178E 

2/5/97 

96-09-652P 

06 

00  ™. 

NV 

RENO,  CITY  OF 

32031 C3159E 

1/24/97 

96-09-1 083P 

06 

00 

NV 

RENO,  CITY  OF . 

32031C3158E 

60«7 

97-0»-763A 

01 

00 

NV 

RENO.  CITY  OF „    

32031C2988E 

2120197 

97-09-1 29A 

01 

00 

NV 

RENO,  CITY  OF . 

32031C3159E 

6/3/97 

97-09-764A 

91 

00™   . 

NV 

SPARKS,  CITY  OF  

32031C3014E 

1/28/97 

97-09-052P 

06 

00 

NV 

SPARKS.  OTY  OF  .. 

32031C3013E 

M2SI97 

97-<»-052P 

06 

00 

NV 

STOREY  COUNTY*  . 

32003300208 

4/24/97 

97-09-297A 

01 

00  -... 

NV 

WASHOE  COUNTY*  

32031C3170E 

M22JVI 

97-09-341A 

02 

00 

NV 

WASHOE  COUNTY*  „ 

32031 C2825E 

MZIIV7 

97-09-322A 

02 

10 

AK 

ANCHORAGE,  MUNICIPALITY  OF ..... 

02000502308 

m4/97 

97-1O-093A 

02 

10 

AK 

ANCHORAGE.  MUNICIPALITY  OF  

02000502306 

1/22/97 

97-1 0-1 06A 

02 

10 

AK 

ANCHORAGE.  MUNICIPALITY  OF  

0200050243C 

4/30/97 

97-1 0-1 91 A 

02 

10 

AK 

BETHEL,  CITY  OF  _ 

0201 04001 28 

6/5/97 

97-10-523A 

02 

10 

AK 

FAJRBANKS-NORTH  STAR  BOROUGH  

0250090212H 

4/17/97 

97-10-183A 

02 

10 

AK 

FAIRBANKS-NORTH  STAR  BOROUGH  

025009021 2H 

4/30/97 

97-1 0-1 90A 

02 

10      ™ 

AK 

FAIRBANKS-NORTH  STAR  BOROUGH 

0250090212H 

4/24/97 

97-10-164A 

02 

10 

AK 

JUNEAU.  CITY  AND  BOROUGH  OF  

0200090880C 

1/27/97 

97-10-092A 

02 

10 

AK 

JUNEAU,  CITY  AND  BOROUGH  OF  

02000906958 

5/2/97 

97-1 0-1 73A 

02 

10 

AK 

KENAI  PENINSULA  BOROUGH  

020012203SA 

3/13/97 

97-1 0-1 48A 

02 

10 

AK 

PETERSBURG.  CITY  OF  .... 

02007400018 

1/23«7 

97-10-1 10A 

02 

10 

ID 

ADA  COUNTY*  .     

160001 01 55C 

3/14/97 

97-1 0-1 47A 

02 

10 

10 
ID 

Rl  AINP  rrjiiNTV :, ,   , 

1651670658R 
1651670659A 

6/18/97 
6/18/97 

97-10-230P 
97-10-230P 

06 

10 

BIAINF  COtJNTY* 

06 

10  

ID 

COEliR  0-AI  FNF.  CITY  OF 

1600780005C 

2/1 3«7 

97-1 0-1 28A 

02 

10       „ 

ID 

EAGIE.  aTY  OF  

1600010166C 

3ffi/97 

97-1 0-1 17A 

01 

10 

ID 

GARDEN  CITY.  CITY  OF  

1600040001 F 

2C8«7 

97-10-131A 

02 

10 

ID 
ID 

GARDEN  CITY,  CFTY  OF  .     

1600040001 F 
16051C0359B 

4/17/97 
4/1 6«7 

97-10-1 86A 
97-1 0-1 78A 

02 

10 

JEFFERSON  COUNTY* 

02 

10 

ID 
ID 

KOOTFNAI  COUNTY*  

16007601000 
1600760285C 

4/30^7 
5/1 5«7 

97-1 0-1 75A 
97-R1 0-030 

02 

10 

KOOTENAI  COUNTY* 

02 

10      ._ 

ID 

MERIDIAN.  CITY  OF   

ie00010144C 

6/10/97 

97-10-222A 

01 

10 

ID 

MERIDIAN,  CITY  OF   

1601800001A 

3/11/97 

97-10-007P 

06 

10 

ID 

MERIDIAN.  CITY  OF  „ 

1601800001A 

M23/97 

97-10-027A 

02 

10 

ID 

MERIDIAN,  CITY  OF  

1601800001A 

3/1097 

97-1 0-1 43A 

02 

10.. 

ID 

MERIDIAN,  CITY  OF  .    

1600010144C 

3/11/97 

97-10-O07P 

06 

10.. 

•ID 

MIDDLETON,  CITY  OF  .„ « '. 

1600370001 E 

1/27/97 

97-10-087A 

01 

10 

ID 

MIDDLETON,  CITY  OF  „ 

1600370001 E 

Si/29/97 

97-10-21 8A 

01 

10  „ 

ID 

RATHORUM,  CITY  OF  .„ 

160187000tA 

6/1 5«7 

97-1 0-1 88P 

06 
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Region 


ID 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


Community, 


VALLEY  COUNTY* 

BENTON  COUNTY*  ...„ 

BENTON  COUNTY*  

BURNS.  CITY  OF  

CLACKAMAS  COUNTY* 
CLACKAM/\S  COUNTY* 
CLACKAMAS  COUNTY* 
CORVALLIS,  CITY  OF  .. 

CURRY  COUNTY*  

DESCHUTES  COUNTY* 
DOUGLAS  COUNTY*  ... 
DOUGLAS  COUNTY*... 

EUGENE,  CITY  OF 

EUGENE,  CITY  OF 

EUGENE,  CITY  OF 

EUGENE.  CITY  OF  . 

EUGENE.  CITY  OF 

EUGENE,  CITY  OF  . 

EUGENE,  CITY  OF 

HEPPNER,  CITY  OF , 

HILLS80RO,  CITY  OF  „ 
JACKSON  COUNTY*  .... 
JACKSON  COUNTY*  ..„ 
JOSEPHINE  COUNTY*  . 

KEIZER,  CITY  OF  

KEIZER,  CITY  OF 
KEIZER,  CITY  OF 
LAKE  OSWEGO,  CITY  OF  ... 

LANE  COUNTY* _, 

LANE  COUNTY* 

LANE  COUNTY* ...„ 

UNCOLN  CITY,  CITY  OF  ..... 
UNCOLN  CITY,  CITY  OF  ...„ 
UNCOLN  CITY,  CITY  OF  ...„ 

MARK>N  COUNTY* „. 

MARION  COUNTY* 

MARKJN  COUNTY* 

MARON  COUNTY* 

MEOFORO,  CITY  OF 

MEDFORD,  CITY  OF 

NEWPORT.  CITY  OF _... 

OREGON  CITY.  CITY  OF  ..... 

RIVERGROVE.  OTY  OF  

ROSEBURG.  CITY  OF  

SALEM,  CITY  OF 

SALEM,  CITY  OF 

SCAPPOOSE,  CITY  OF 

TILLAMOOK  COUNTY* 

TROUTDALE,  CITY  OF  

TROUTOALE,  CITY  OF  

WASHINGTON  COUNTY*  .... 
WASHINGTON  COUNTY*  „.. 
WASHINGTON  COUNTY*  „.. 

WILSONVILLE,  CITY  OF 

WILSONVILLE.  CITY  OF 

WILSONVILLE.  CITY  OF 

WOODBURN.  CITY  OF  

YAMHHJ.  COUNTY* 

YAMHILL  COUNTY* 

YAMHHJ.  COUNTY* 

AUBURN.  CITY  OF 

AUBURN,  CITY  OF 

BELUNGHAM,  CfTY  OF 

CHELAN  COUNTY* 

CLARK  COUNTY*  

COLUMBIA  COUNTY* 

DAYTON,  CITY  OF 

DAYTON,  CITY  OF 


Map  panel 


MMidUMwNkM 


GOLD  BAR.  TOWN  OF  

GRAYS  HARBOR  COUNTY* 

HOQWAM.  CITY  OF 

ISLAND  COUNTY* 
KENT.  CITY  OF  ... 


1602200475A 

4100080050C 

4100080050C 

4100840001C 

4155880405A 

4155880070A 

4155880020A 

4100090004E 

4100520225C 

41017C0045C 

4100590930A 

4100590940A 

4155910335 

4155910355C 

4101220006B 

41012200068 

41012200028 

4101220000 

4101220006B 

4101750001C 

41024300028 

41558904178 

41558902078 

41559002370 

41028800058 

4102880005B 

41028800058 

4100180003C 

4155910325C 

4155910355C 

4155910355C 

41013000018 

41013000018 

41013000018 

41015400500 

41015401750 

41015401750 

4101540S25C 

41009600060 

4ioog60ooec 

4101310003C 

41002100018 

41002200018 

41006700050 

4101670007E 

410167000eE 

41009C0444C 

410196031SA 

4101840006C 

4101840005C 

41023803448 

4102380362B 

4102380363C 

41002S0004C 

41002S0004C 

410Q2S000SB 

4101720001B 

41 024801 58C 

4102490304C 

4102490050C 

53033C1242F 

53033C1261F 

53019900078 

530O150e0OA 

5300240375B 

53013C0454B 

53013C01538 

53013C01548 

53028S0001A 

S300670290B 

53006100058 

53029C0275O 


Oetemiination 
date 


4/23/97 
4/1/97 
4/3/97 
4/7/97 
4/18/97 
6/5/97 
5/16/97 
2/7/97 
4/7/97 
6/17/97 
6/16/97 
1/7/97 
5/14/97 
4/28/97 
3/6/97 
1/3/97 
3/10/97 
2/24/97 
2/10/97 
6/16/97 
3/13/97 
1/9/97 
4/24/97 
2/11/97 
5/20/97 
6/13/97 
1/3/97 
3C1/97 
1/22/07 
2/14/97 
6/18/97 
2/13/97 
4/7/97 
5/29/97 
6/23J97 
4/28«7 
5/29/97 
5/2S/97 
1/a/97 
1/23/97 
1/14/97 
2/28/97 
4/18/97 
4/17/97 
5«V97 
3/14/97 
1/14/97 
2/18/97 
4/30/97 
6/26/97 
4/16/97 
3/13/97 
4/17/97 
4/11/97 
4/18/97 
4/18/97 
2/24/97 
5/22/97 
1/22/97 
5/1/97 
2/10/97 
2/10/97 
1/31/97 
1/14/97 
2/1fl«7 
1/21/97 
1/21/97 
1/21/97 
4/16/97 
3/2S/97 
4/3/97 
2/19^7 
3/17/97 


Case  No. 


97-1 0-1 95A 
97-1 0-1 54A 
97-1 0-1 56A 
97-1 0-1 39A 
97-1 0-1 70A 
97-R1 0-034 
97-1 0-21 4A 
97-1 0-1 35A 
97-1 0-1 74A 
97-R 10-036 
97-10-235A 
97-1 0-091 A 
97-1O-210A 
97-1 0-1 85P 
97-1 0-1 48A 
97-10-089A 
97-1 0-1 44A 
97-1 0-1 45A 
97-1 0-1 22A 
97-10-192A 
97-1 0-1 38A 
97-10-038P 
97-1 0-1 97A 
97-1 0-1 20A 
97-10-208A 
97-1 0-21 3A 
97-10-088A 
97-1 0-1 49A 
97-1 0-1 OOA 
97-1 0-1 25A 
97-1O-204A 
97-10-121A 
97-1 0-1 71 A 
97-1 0-1 65A 
97-fl10-037 
97-1 0-1 59P 
97-10-229A 
97-10-202A 
97-10-038P 
97-10-086A 
97-10-097A 
97-1 0-1 03A 
97-1 0-1 79A 
97-10-1 76A 
97-10-211 A 
97-1 0-1 37A 
97-10-090A 
97-10-094A 
97-1 0-1 40A 
97-1 0-241 A 
97-1 0-1 50A 
97-1 0-1 02A 
97-ia-ie0A 
97-1 0-1 60A 
97-10-161A 
97-1 0-1 61 A 
97-1 0-1 26A 
97-10-206A 
97-10-107A 
97-1 0-1 93A 
96-10-235A 
96-10-235A 
97-10-1 16A 
97-10-035A 
97-10-09eA 
97-10-062P 
97-10-062P 
97-10-062P 
97-1 0-1 81 A 
97-10-1  ISA 
97-1 0-1 56A 
97-10-fl21A 
97-10-1 13P 


Type 


02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

01 

02 

06 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

06 

02 

02 

02 

02 

02 

oe 

02 
01 
02 
02 
02 

oe 

01 
02 
02 
02 

oe 

02 

oe 
oe 
oe 

01 
01 
02 

oe 

02 
00 
06 
06 
02 
02 
01 
02 
06 
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Region 


10  . 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA* 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10  .. 

WA 

10 

WA 

10 

VWA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10  

WA 

10 

WA 

10 

WA 

10-    - 

WA 

10 

WA 

10 

WA 

10  ,,     , 

WA 

10 

WA 

10 

Wi 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

10 

WA 

State 


Community 


KENT,  OTY  OF 
KING  COUNTY- 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 
KING  COUNTY* 

KING  COUNTY*  

KITSAP  COUNTY*  „. 

KITTITAS  COUNTY*  

KITTITAS  COUNTY*  

LAKE  STEVENS,  CITY  OF 

LEWIS  COUNTY*  — 

OKANOGAN  COUNTY*  .„ 

OLYMPIA.  OTY  OF  

PIERCE  COUNTY* 

PORT  ANGELES.  CITY  OF 

P0ULS80.  CITY  OF 

PUYALLUP,  CITY  OF  

PUYALLUP,  CITY  OF  

SEATTLE,  CITY  OF 
SEATTLE,  CITY  OF 
SEATTLE.  CITY  OF 

SKAGIT  COUNTY*  

SKAGIT  COUNTY*  

SNOHOMISH  COUNTY* 
SPOKANE  COUNTY*  .... 
SPOKANE  COUNTY*  .... 
THURSTON  COUNTY*  , 
THURSTON  COUNTY*  , 
THURSTON  COUNTY*  . 
WAHKIAKUM  COUNTY* 
WESTPORT.  CITY  OF 
WHATCOM  COUNry* 
WHATCOM  COUNTY* 
YAKIMA  COUNTY* 


53033C0988F 
53033C1020F 
53033C0063F 

53033C0063F 

53033C0379F 

53033C0415F 

53033C0419F 

53033C0615F 

53033C0615F 

53033C0680F 

53033C0680F 

53033C0736F 

53033C0950F 

5300920310B 

5300950229B 

53009S0261B 

530291 0005A 

53O10eO242B 

53011 70350B 

53019100026 

5301380375C 

5300230003C 

530241 0005C 

53014400058 

5301440005B 

53033C0333F 

53033C0334F 

53033C0333F 

5301510425C 

5301510250C 

53553405056 

53017402776 

5301740382C 

5301880050C 

5301880445C 

5301880507C 

53019300656 

5300670005C 

5301986 

5301986 

53021710286 


Determination 
date 


4/30«7 

2/6«7 

1/7/97 

4/18/97 

1/22/97 

5/2/97 

6/16/97 

6/1 0«7 

5/14/97 

M22J97 

A/24/97 

4/11/97 

4/1/97 

5/9/97 

4/30/97 

4/11/97 

4/16/97 

5/5/97 

6/20/97 

1/14«7 

5/29/97 

4/16/97 

5/13/97 

1/B/97 

1/B«7 

4/11/97 

5/20/97 

3/3/97 

2/28/97 

4/24/97 

5/9/97 

4/7/97 

3/21/97 

5/29/97 

1/21/97 

2/18/97 

1/14/97 

5/22/97 

4/11/97 

6/5/97 

2/18/97 


Case  No. 


97-1 0-1 41 A 
97-10-079A 
97-10-052A 
97-1 0-1 63A 
97-1 0-1 05A 
97-1 0-1 68A 
97-1 0-21 2A 
97-1 0-1 80A 
97-10-209A 
97-10-1 11A 
97-1 0-1 94A 
97-1 0-1 42A 
97-R1 0-024 
97-10-203A 
97-1 0-1 89A 
97-1 0-1 30A 
97-1 0-1 82A 
97-10-026A 
97-10-249A 
97-1 0-01 7A 
96-R10-032 
97-1 0-1 66A 
97-R1 0-029 
97-R1O-019 
97-R10-019 
97-10-200A 
97-R1 0-031 
97-1 0-061 A 
97-10-1 19A 
97-1 0-1 84A 
97-R10-0Z8 
97-ia-127A 
97-10-1  ISA 
97-1 0-21 5A 
97-1 0-11 2P 
97-1 0-1 32A 
97-10-099A 
97-1 0-21 6A 
97-1 0-1 58A 
97-10-231A 
97-10-09eA 
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Type 


01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
01 
02 
06 
02 
02 
02 
02 
02 
02 


Region 

state 

ranei 

Panel  dale 

01 

CONNECTKXTT  . 

CUNTON.  TOWN  OF  

0900610003 

1/17/97 

01 

CONNECTICUT „ 

CUNTON,  TOWN  OF  

0900610001 

1/17/97 

01 

CONNECTK^UT „ 

CUNTON.  TOWN  OF  

0900610000 

1/17/97 

01 

CONNECTICUT 

EAST  GRAN6Y.  TOWN  OF 

0900250005 

2/5/97 

01 

CONNECTTCUT  

ELUNGTON.  TOWN  OF _    ._.      

0901580015 

2JS/97 

01 

coNNFCTK::t.rr   ,    ,                

ELUNGTON.  TOWN  OF 

0901660005 

216/97 

01 

CONNFOTK^IT                                

ELUNGTON,  TOWN  OF 

0001580000 

21M7 

01 

CONNECTKXJT  „ ..     . 

ELUNGTON.  TOWN  OF  .._    „ 

0001580010 

2K/97 

01  _„    . 

CONNECTICUT  .1 

GRANeY.  TOWN  OF 

0801250010 

3/3/97 

01.-.    . 

CONNECTICUT     -. 

GRANBY.  TOWN  OF 

0901250005 

3/3«7 

01 

CONNECTKXrr        .-. _       „„     

GRAN6Y.  TOWN  OF 

0901250000 

3/3/97 

01™ 

MAME -...__.-.. 

eETHEU  TOWN  OF 

2300880020 

6/19«7 

01 

MAME     „       

6ETHEL.  TOWN  OF 

2300680015 

6/1 9«7 

01 

l^l/^H^ 

eETHEL.  TOWN  OF  

2300680010 

6/19/97 

01 

MAINE 

6ETHEL,  TOWN  OF  _     -.       .„- 

2300880005 

6/19/97 

01  .   .. 

UAIf^p            _,„                                ; 

BFTHFI    TOWN  OF           

2300880000 

5001320011 

6/19^7 

01 

VERMONT  ,,,.■, 

LONDONDERRY,  TOWN  OF  .       -      - 

1/S/97 

01 

VERMONT  . .       _. 

LONDONDERRY.  TOWN  OF          u..'   _.. 

5001320010 

1/3/97 

01 

VERMONT ..„     

LONDONDERRY.  TOWN  OF 

5001320008 

1/3A7 

01 

VERMONT 

LONDONDERRY.  TOWN  OF 

5001320007 

1/3«7 

01 

VERMONT .-^     ..._ 

LONDONDERRY,  TOWN  OF 

5001320006 

1/3/97 

01 

VERMONT  ._    ._ „ 

LONDONDERRY,  TOWN  OF 

5001320005 

1/3/97 

01 

VERMONT  

LONDONDERRY.  TOWN  OF  

S001 320004 

1/3«7 

01 

VFRMONT     

LONDONDERRY.  TOWN  OF       

5001320003 

1/3«7 

01 

VERMONT   

LONDONDERRY.  TOWN  OF        _        ».       _ 

5001320002 

1/3/97 

01 

VERMONT 

LONDONDERRY.  TOWN  OF 

5001320001 

1/3«7 

01 

VFRMONT  ,            ,      , 

LONDONPFRRY,  TOWN  OF  

5001320000 

1/S«7 

01     

VERMONT 

WESTON,  TOWN  OF  

5001570012 

1/17/97 

Region 


01  ... 
01  ™ 
01  .^ 
01  .„ 

01  .- 
02.... 
02... 
02... 
02.... 
02.... 
02.... 
02.... 
02.-. 
02.... 
02.... 
02.... 
02.-. 
02-.. 
02-- 

02  — 
02.-. 
02..- 
02-.. 
02.-. 
02  »- 
02.-. 
02.-. 
02-.. 
02.-. 
oe .-. 
02-.. 
02 ..... 
02  !Z 

02 

02 

02 

02.-.. 
02  -... 

02 

02  ..„. 
02  „... 
02 

02 -J! 
02.-.. 
02.-.. 
02 ..-. 
02.-.. 
02.-.- 
02...- 
02  .„.. 
02..-. 
02.— 

02 

02 

02 

02 -M. 

02 

02 

02 

02 

02 

02 

02 

02 

02 .— . 

02 

02 

02 

02 

02 

02 

02 .-... 

02 

02 


State 


VERMONT  .... 

VERMONT  — 

VERMONT  ..- 

VERMONT  -.. 

VERMONT  .... 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  JERSEY 

NEW  YORK  .„ 

NEW  YORK  „. 

NEW  YORK  ... 

NEW  YORK  ... 

NEW  YORK  ... 

NEW  YORK  ... 

NEW  YORK  ... 

NEW  YORK  -, 

NEW  YORK  .„, 

NEW  YORK  ,.„ 

NEW  YORK  „., 

NEW  YORK  .... 

NEW  YORK  ..„ 

NEW  YORK  .... 

NEW  YORK  .... 

NEW  YORK  .... 

NEW  YORK  .... 

NEW  YORK  .... 

NEW  YORK  „.. 

NEW  YORK  — 

NEW  YORK  .„. 

NEW  YORK.-, 

NEW  YORK  .... 

NEW  YORK  ..„ 

NEW  YORK  — 

NEW  YORK  ..„ 

NEW  YORK  ..„ 

NEW  YORK .... 

NEW  YORK  .... 

NEW  YORK  .... 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK  -, 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 


•• 









— — . 







. 

a 

..••....•»..»„. 

. 









■•« 

■~- 



-.-. 

■•••■ 

-~ . 









"•• 







•—• - 

***•*•""' 

— 

■•••^•••••v 

Community 


WESTON,  TOWN  OF  

WESTON.  TOWN  OF  

WESTON,  TOWN  OF 

WESTON,  TOWN  OF  

WESTON,  TOWN  OF  , 

BRIDGEWATER,  TOWNSHIP  OF 
6RIDGEWATER,  TOWNSHIP  OF 
eRIDGEWATER,  TOWNSHIP  OF 

JACKSON.  TOWNSHIP  OF 

JACKSON.  TOWNSHIP  OF 

MILL6URN,  TOWNSHIP  OF 

8AXTER  ESTATES,  VILLAGE  OF 
8AXTER  ESTATES.  VILLAGE  OF 
6AYVILLE.  VILLAGE  OF  ...„. 

6AYVILLE,  VILLAGE  OF  

BAYVILLE.  VILLAGE  OF  

BAYVILLE.  VILLAGE  OF  ..:-.. 

BAYVILLE.  VILLAGE  OF  . 

BAYVILLE,  VILLAGE  OF  ..„.., 
BELLEROSE,  VILLAGE  OF  -, 
BROOKVILLE.  VILLAGE  OF  , 
CANANDAIQUA,  TOWN  OF  _ 
CANANDAIQUA.  TOWN  OF  .. 
CANANDAIQUA.  TOWN  OF  .. 
CANANDAIQUA.  TOWN  OF  .. 
CANANDAIQUA,  TOWN  OF  .. 
CEDARHURST.  VILLAGE  OF 
CEDARHURST,  VILLAGE  OF 
CEDARHURST,  VILLAGE  OF 
CEDARHURST.  VILLAGE  OF 
CEDARHURST.  VILLAGE  OF 
CENTRE  ISLAND.  VILLAGE  OF 
CENTRE  ISLAND.  VILLAGE  OF 
CENTRE  ISLAND.  VILLAGE  OF 
CENTRE  ISLAND.  VILLAGE  OF 
COVE  NECK.  VILLAGE  OF 
COVE  NECK,  VILLAGE  OF 
COVE  NECK,  VILLAGE  OF 
COVE  NECK.  VILLAGE  OF 
COVE  NECK.  VILLAGE  OF 

EAST  HILLS.  VILLAGE  OF 

EAST  HILLS.  VILLAGE  OF  

EAST  ROCKAWAY.  VILLAGE  OF 
EAST  ROCKAWAY,  VILLAGE  OF 
EAST  ROCKAWAY.  VILLAGE  OF 
EAST  WILLISTON,  VILLAGE  OF  ., 
ELMIRA.  CITY  OF 
FARMINGDALE.  VILLAGE  OF 
FLORAL  PARK,  VILLAGE  OF 
FLOWER  HILL,  VILLAGE  OF  . 
FLOWER  HILL,  VILLAGE  OF  . 
FLOWER  HILL,  VILLAGE  OF  . 
FLOWER  HILL.  VILLAGE  OF  . 
FLOWER  HILL,  VILLAGE  OF  . 
FREEPORT.  VILLAGE  OF  .„.. 
FREEPORT,  VILLAGE  OF 
FREEPORT.  VILLAGE  OF 
FREEPORT.  VILLAGE  OF 
FREEPORT.  VILLAGE  OF  ..„ 
GARDEN  CITY,  VILLAGE  OF 

GLEN  COVE,  CITY  OF 

GLEN  COVE.  CITY  OF 

GLEN  COVE.  CITY  OF 
GLEN  COVE,  CITY  OF 

GLEN  COVE,  CITY  OF 

GLEN  COVE.  CITY  OF 

GOUVERNEUR.  VILLAGE  OF  

GREAT  NECK  ESTATES.  VILLAGE  OF 
GREAT  NECK  ESTATES.  VILLAGE  OF 
GREAT  NECK  ESTATES.  VILLAGE  OF 
GREAT  NECK  KTATES.  VILLAGE  OF 
GREAT  NECK  PLAZA,  VILLAGE  OF  .„ 
GREAT  NECK  PLAZA.  VILLAGE  OF  .... 
GREAT  NECK  PLAZA.  VILLAGE  OF  ..- 


Panel 


5001570010 
5001570006 
5001570005 
5001570002 
5001570000 
3404320004 
3404320000 
3404320007 
3403750010 
3403750000 
3401870005 
36059C0104 
36059C0000 
36059C0043 
36059C0041 
36059C0037 
36O59CO00O 
36059C0039 
36059C0042 
36O5OC00O0 
36059C0000 
3605060025 
3605960020 


Pmai 


3605960015 
3d0o9o000d 


jDOoWiuUUu 


36059C0302 

36059C0214 

36058C0000 

36059C0213 

36059C0301 

3605900044 

36059C0043 

36050C0042 

36059C0000 

3605900151 

36059C0044 

36059C0000 

3605900063 

360S0C0132 

36069C0117 

36O59C00O0 

36059C0219 

36059C0218 

36059COOOO 

36O59C00OO 

3601500005 

36059C0000 

36059C0000 

36059C0117 

3605900104 


36OSOCO000 

36059C0108 
36059C0112 
36059C0239 
36059C0327 
36059C0238 
36059C0237 
3605900000 


36059C0000 

36059C0127 

36059C0106 

3605000019 

36O59CO000 

36059C0036 

36059C0107 

3806990001 

36059C0113 

36059C0092 

38O59CO00O 

36059C0111 

36059C0113 

36059C0000 

36059C0111 


1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
6/5/97 
6/5/97 
6/5/97 
1/3/97 
1/3/97 
1/3/97 
4/2«7 
4/2/97 
4/2/97 
4/2J9T 
4/2/97 
4/2/97 
412197 
4t2K7 
4/2197 
4/2/97 
3/3«7 
3/3«7 
3/3«7 
3/3«7 
3/3«7 
4/2197 
4/2/97 
412197 
4/Z/B7 
4ni97 
4/2/97 
4/2/97 
4/2/97 
41219/ 
412197 
41219/ 
4/2/97 
41219/ 
41219/ 
4/2/97 
4/2/97 
41219/ 
4/2197 
40/97 
4tH97 
4/2/97 
4/2l9t 
4/2«7 
41219/ 
412K/ 
4l2m 
4I2I9T 
4/2197 
412191 
4/2/97 
41219/ 
^219/ 
4/219/ 
4/2/9/ 
4/2/97 
412197 
41219/ 
40197 
4/2197 
41219/ 
3/3/97 
4/2/97 
4/219/ 
40197 
4097 
41219/ 
4/99/ 
4/2«7 


•^;^Sf^ 
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oe. 
oe. 

02. 

oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 

02. 

oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 

02. 

oe. 


oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 


oe. 
oe. 
oe. 
oe. 
oe. 

02. 

oe. 
oe. 
oe. 
oe. 
oe. 

02. 

oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
oe. 
o>. 
oe. 


Stale 


NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK  _> 
NEW  YORK  _ 
NEW  YORK  _> 
NEW  YORK™ 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK, 
NEW  YORK 
NEW  YORK  . 
NEW  YORK  . 
NEW  YORK, 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK, 
NEW  YORK, 
NEW  YORK  , 
NEW  YORK  , 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK  — . 
NEW  YORK  _. 
NEW  YORK, 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
r^WYORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK . 
NEW  YORK. 
NEW  YORK. 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 


Corrununity 


Panel 


GREAT  NECK  PIAZA,  VILLAGE  OF 

GREAT  NECK.  VILLAGE  OF  

GREAT  NECK.  VILLAGE  OF  

GREAT  NECK.  VILLAGE  OF  

GREAT  NECK.  VILLAGE  OF  

GREAT  NECK.  VILLAGE  OF  

HEMPSTEAD.  TOWN  OF „ 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF „.. 

HEMPSTEAD,  TOWN  OF _ 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF , 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD.  TOWN  OF , 

HEMPSTEAD,  TOWN  OF .™ 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD.  TOWN  OF  ... 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD.  TOWN  OF 

HEMPSTEAD,  TOWN  OF  ... 
HEMPSTEAD,  TOWN  OF  ... 

HEMPSTEAD,  TOWN  OF 

HEMPSTEAD,  VILLAGE  OF 

HEWLETT  BAY  PARK,  VILLAGE  OF 
HEWLETT  BAY  PARK.  VILLAGE  OF 
HEWLETT  HARBOR.  VILLAGE  OF  . 
HEWLETT  HARBOR,  VILLAGE  OF  . 
HEWLETT  HARBOR,  VILLAGE  OF  . 
HEWLETT  HARBOR,  VILLAGE  OF  . 
HEWLETT  HARBOR.  VILLAGE  OF  . 

HEWLETT  NECK.  VILLAGE  OF  . 

HEWLETT  NECK,  VILLAGE  OF 

HEWLETT  NECK.  VILLAGE  OF 

ISLAND  PARK.  VILLAGE  OF  

ISLAND  PARK,  VILLAGE  OF  

ISLAND  PARK.  VILLAGE  OF  

KENSINGTON.  VILLAGE  OF  

KENSINGTON,  VILLAGE  OF 
KENSINGTON.  VILLAGE  OF 
KINGS  PO«NT.  VILLAGE  OF  .... 
KINGS  POINT.  VILLAGE  OF  ..« 
KINGS  POINT.  VILLAGE  OF  .... 
KINGS  POINT.  VILLAGE  OF  ,_. 
KINGS  POINT,  VILLAGE  OF  .„. 
KINGS  POINT.  VILLAGE  OF  .... 
KINGS  POINT.  VILLAGE  OF  .... 
LAKE  SUCCESS,  VILLAGE  OF 
LAKE  SUCCESS.  VILLAGE  OF 
LAKE  SUCCESS.  VILLAGE  OF 
LATTINGTOWN.  VILLAGE  OF  , 
LATTINGTOWN.  VILLAGE  OF 
LATTINGTOWN.  VILLAGE  OF  , 
LATTINGTOWN.  VILLAGE  OF 


36059C0112 

36059C0112 

36059C0111 

36059C0103 

36O59C0000 

36059C0092 

36059C0329 

36059C0309 

36059C0307 

36059C0304 

36059C0302 

36059C0303 

36059C0217 

36059C0218 

36059C0219 

36059C0227 

36059C0229 

3605900237 

36059C0238 

36059C0239 

36059C0355 

36059C0335 

36O59CO00O 

36059C0194 

36059C0211 

36059C0212 

36059C0213 

36059C0214 

36059CQ216 

36059C0241 

36059C0242 

36059C0243 

360S9C0244 

36059C0261 

3605900263 

36059C0282 

36059C0284 

36059C0301 

36059C0306 

36059C0308 

36059C0326 

36059C0328 

36059C0327 

36059C0000 

36059C0214 

36059COOOO 

3605900306 

36059C0218 

36059C0214 

36O59C0000 

36059C0302 

36059C0302 

36059C0214 

36059C0000 

3005900307 

36O59C000O 

36059C0306 

36059C0112 

36050C0111 

36O59C0000 

36059C0112 

36059C0000 

36059C0111 

36059C0t03 

36059C0092 

36059C0084 

36059C0104 

36059C0113 

36059C0112 

36059C0000 

36059C0039 

36059C0038 

36059C0037 

36059C0000 


Panel  date 


Region 


4/2/97 
4/2/97 
AI2J97 
4/2/97 
4/2/97 
4/2/97 
4/2«7 
4/2/97 
4/2/97 
4/2«7 
4/2/97 
AtTlVr 
Al2m 
4/2/97 
4/2/97 
4/2/97 
4/2»7 
AI2m 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2«7 
4/2»7 

Atmr 

4/2JV7 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
AI2J97 
4/2/97 
4/2/97 
AI2m 
4f2J9T 
4/2/97 
4/2/97 
4/2/97 
4/2J97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
A/2J97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2f97 
40197 
A/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2«7 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
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oe 
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oe . 
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oe . 

02 
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oe 
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02 
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02 

02 

oe 

02 
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02 

02 

02 

02 

02 ........ 

02  - 

02 

02 

oe 

oe  ...Z" 

02 

02 

02 

02 

02 

oe 

oe 

02 

oe 

02 

02 

02 

02 

02 

02 

02 

02 

oe 

02 

oe 

02 -.. 

02 

02 „. 

02 

02 


NEW  YORK  ., 
NEW  YORK  ., 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK.. 
NEW  YORK  .. 
NEW  YORK .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .. 
NEW  YORK  .., 
NEW  YORK  .., 
NEW  YORK  .. 
NEW  YORK  .., 
NEW  YORK  .., 
NEW  YORK  .., 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 

NEW  YORK .:: 

NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK ... 
NEW  YORK  ... 
NEW  YORK  ..., 
NEW  YORK ... 
NEW  YORK  .„ 
NEW  YORK .... 
NEW  YORK-;™ 
NEW  YORK..., 
NEW  YORK  ..„ 
NEW  YORK  .... 
NEW  YORK .... 
NEW  YORK  .... 
NEW  YORK .... 


Contmunity 


LATTINGTOWN.  VILLAGE  OF  ..., 
LAUREL  HOLLOW,  VILLAGE  OF 
LAUREL  HOLLOW.  VILLAGE  OF 
LAUREL  HOLLOW.  VILLAGE  OF 
LAUREL  HOLLOW.  VILLAGE  OF 

LAWRENCE,  VILLAGE  OF .... 

LAWRENCE,  VILLAGE  OF 

LAWRENCE,  VILLAGE  OF 

LAWRENCE,  VILLAGE  OF 

LAWRENCE.  VILLAGE  OF 

LAWRENCE,  VILLAGE  OF 
LAWRENCE,  VILLAGE-OF 
LONG  BEACH,  CITY  OF  - 
LONG  BEACH,  CITY  OF  „ 
LONG  BEACH,  CITY  OF 
LONG  BEACH.  CITY  OF 
LONG  BEACH,  CITY  OF  ... 
LONG  BEACH.  CITY  OF  ... 
LYN  BROOK,  VILLAGE  OF 
LYN  BROOK,  VILLAGE  OF 
LYN  BROOK.  VILLAGE  OF 
LYN  BROOK.  VILLAGE  OF 
LYN  BROOK.  VILLAGE  OF 
LYN  BROOK,  VILLAGE  OF 
MALVERNE,  VILLAGE  OF  .... 
MALVERNE,  VILLAGE  OF  „_ 

MANORHAVEN,  VILLAGE  OF 

MANORHAVEN.  VILLAGE  OF 

MANORHAVEN.  VILLAGE  OF 

MANORHAVEN.  VILLAGE  OF  

MANORHAVEN,  VILLAGE  OF 

MASSAPEQUA  PARK,  VILLAGE  OF 
MASSAPEQUA  PARK.  VILLAGE  OF 
MASSAPEQUA  PARK,  VILLAGE  OF 
MASSAPEQUA  PARK,  VILLAGE  OF 
MATINECOCK.  VILLAGE  OF 
MATINECOCK,  VILLAGE  QF 
MATINECOCK,  VILLAGE  OF 
MATINECOCK,  VILLAGE  OF 
MATINECOCK.  VILLAGE  OF 
MILL  NECK.  VILLAGE  OF  .... 
MILL  NECK.  VILLAGE  OF 
MILL  NECK.  VILLAGE  OF 
MILL  NECK,  VILLAGE  OF 
MILL  NECK.  VILLAGE  OF 

MINEDA.  VILLAGE  OF  _ _.. 

MUNSEY  PARK,  VILLAGE  OF  ._ 
MUNSEY  PARK,  VILLAGE  OF  ..._ 
MUTTONTOWN,  VILLAGE  OF  .._. 
MUTTONTOWN,  VILLAGE  OF  ...„ 
NEW  HYDE  PARK,  VILLAGE  OF  . 

NEWPORT,  TOWN  OF ....„ 

NEWPORT,  TOWN  OF  ._ 

NORTH  HEMPSTEAD,  TOWN  OF  . 
NORTH  HEMPSTEAD.  TOWN  OF  . 
NORTH  HEMPSTEAD,  TOWN  OF  . 
NORTH  HEMPSTEAD.  TOWN  OF  . 
NORTH  HEMPSTEAD.  TOWN  OF  . 
NORTH  HEMPSTEAD,  TOWN  OF  ., 
NORTH  HEMPSTEAD.  TOWN  OF  ., 
NORTH  HEMPSTEAD.  TOWN  OF  ., 
NORTH  HEMPSTEAD.  TOWN  OF  .. 
NORTH  HEMPSTEAD.  TOWN  OF  .. 
NORTH  HEMPSTEAD,  TOWN  OF  .. 
NORTH  HEMPSTEAD.  TOWN  OF  .. 
NORTH  HEMPSTEAD,  TOWN  OF  .. 
NORTH  HEMPSTEAD,  TOWN  OF  .. 
NORTH  HEMPSTEAD,  TOWN  OF  .. 
NORTH  HILLS.  VILLAGE  OF 

NORTH  HILLS,  VILLAGE  OF 

NORTH  HILLS,  VILLAGE  OF  

OLD  BROOKVILLE.  VILLAGE  OF 
OLD  BROOKVILLE.  VILLAGE  OF 
OLD  BROOKVILLE.  VILLAGE  OF 


Panel 


36059C0036 
36059C0152 
36059C0000 

38059C0063 

36059C0151 

36059C0308 

36O59C0O00 

3605900306 

3605900303 

36059C0302 

36059C0301 

36059C0304 

36059C0309 

38O59COO00 

36059C0304 

36059C0308 

36059C0307 

36059C030& 

3605900218 

3605900216 

36059CQ212 

36059C0219 

36059C0000 

36059C0214 

36050C0216 

36O59C0000 

36059C0104 

36059C8103 

36059C0102 

36O59C0000 

3605900101 

36050C0264' 

36059C0000 

3605900254 

36069C0262 

36050C0000 

36059C0131 

360S9C0039 

3605900127 

36059C0038 

36058C0131 

36059C0127 

3605900039 

36059C0000 

36050C0043 

3605900000 


36059C0112 
36059C0000 

36069C0131 
36059C0000 
36059C0000 

3611110005 
3611110000 
36059C0227 
36Q59C0111 
36059C0108 
36059C0104 
36059C0102 
36059C0103 
36059C0000 
36059C0084 
36059C0002 
36059C0101 
36059C0106 
36059C0100 
36059C0112 
36059C0117 
36059C0113 
36059C0117 
360S9C0000 
3605900112 
36059C0127 
36059C0000 
36050C(H09 


4/2«7 
A/2KT 
A12JVT 
4/2/97 
4/2/B7 

Amvr 

4/2/97 

4/2/97 

Al2m 

4/2/97 

4«/B7 

4/2/97 

MTlVt 

»J2IVl 

AOKI 

412197 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

A/2197 

A/2197 

4/2/97 

A/2m 

A/2197 

4/2/97 

A/2197 

A/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

A/2/97 

A/2/97 

A/2l9n 

Al21Vt 

A12I97 

AI2m 

A/2197 

4/2«7 

4/2/97 

AI2m 

4/2/97 

A/2197 

A/2m 

4/2/97 

AKI97 

An/97 

4/2/97 

A/219T 

A/2m 

1/3A7 

1/3/97 

4/2A7 

An/97 

AOm 

An/97 

Anmr 
Aom 
Aumt 
Aom 
Aum 

412197 
4/2A7 
AOVr 

Anm 
Aom 
Aom 
4t2m 
Aovr 
Anm 

4/2/97 
An/97 
An/97 
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oe. 
oe. 
oe. 
oe. 
oe. 
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stale 


oe. 
oe. 
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oe. 
oe. 
oe. 
oe. 
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NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NBWYORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK 
NEW  YORK. 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK 
NEW  YORK  . 
NEW  YORK  . 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK  . 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK  . 
NEW  YORK  . 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK  . 
NEW  YORK  . 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK  . 
NEW  YORK. 
NEW  YORK  . 
NEW  YORK, 
NEW  YORK  . 


Community 


OLD  WESTBURY.  VILLAGE  OF 

OWEGO.  TOWN  OF  .._ - 

OWEGO.  TOWN  OF  

OYSTER  BAY  COVE,  VILLAGE  OF  , 
OYSTER  BAY  COVE,  VILLAGE  OF  , 
OYSTER  BAY  COVE.  VILLAGE  OF  , 
OYSTER  BAY  COVE,  VILLAGE  OF  , 
OYSTER  BAY  COVE.  VILLAGE  OF 

OYSTER  BAY,  TOWN  OF  „ 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 
OYSTER  BAY,  TOWN  OF 

OYSTER  BAY.  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF _.. 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY.  TOWN  OF 

OYSTER  BAY.  TOWN  OF 

OYSTER  BAY.  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF „ 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF  „. 

OYSTER  BAY.  TOWN  OF 

OYSTER  BAY,  TOWN  OF  

OYSTER  BAY.  TOWN  OF .: 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF  

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY.  TOWN  OF 

OYSTER  BAY,  TOWN  OF 

OYSTER  BAY,  TOWN  OF  

PLANOOME  HEIGHTS,  VILLAGE  OF  . — 

PLANDOME  HEK3HTS.  VILLAGE  OF 

PLANOOME  MANOR,  VILLAGE  OF  

PLANOOME  MANOR,  VILLAGE  OF  

PLANOOME  MANOR,  VILLAGE  OF  

PLANOOME,  VILLAGE  OF 

PLANDOME,  VILLAGE  OF 

PORT  WASHINGTON  NORTH,  VILLAGE 
PORT  WASHINGTON  NORTH,  VILLAGE 
PORT  WASHINGTON  NORTH,  VILLAGE 

ROCKVILLE  CENTRE,  VILLAGE  OF  

ROCKVILLE  CENTRE,  VILLAGE  OF  

ROCKVILLE  CENTRE,  VILLAGE  OF 

ROCKVILLE  CENTRE,  VILLAGE  OF 

ROCKVILLE  CENTRE,  VILLAGE  OF 

ROSLYN  ESTATES.  VILLAGE  OF 

ROSLYN  ESTATES,  VILLAGE  OF 

ROSLYN  HARBOR.  VILLAGE  OF 

ROSLYN  HARBOR,  VILLAGE  OF 

ROSLYN.  VILLAGE  OF  

ROSLYN,  VILLAGE  OF  „>, 

RUSSELL  GARDENS.  VILLAGE  OF _, 

RUSSELL  GARDENS.  VILLAGE  OF 

RUSSELL  GARDENS.  VILLAGE  OF 

SADDLE  ROCK.  VILLAGE  OF  

SADDLE  ROCK,  VILLAGE  OF 

SADDLE  ROCK.  VILLAGE  OF  

SANDS  POINT.  VILLAGE  OF  .„..«^ 

SANDS  POINT.  VILLAGE  OF  

SANDS  POINT,  VILLAGE  OF  

SANDS  POINT,  VILLAGE  OF  

SANDS  POINT,  VILLAGE  OF  

SANDS  POINT,  VILLAGE  OF  

SANDS  POINT,  VILLAGE  OF 

SEA  CLIFF,  VILLAGE  OF 

SEA  CUFF.  VILLAGE  OF 

SEA  CUFF.  VILLAGE  OF 


Panel 


36059C0O00 

3608390020 

3608390000 

36059C0151 

36059C0132 

36059C0044 

36059C0063 

3605000000 

36059C0127 

36059C0108 

36059C0106 

36059C0044 

36059C0042 

360S9C0039 

36059C0037 

36059C0038 

36069C0264 

36059C0266 

36059C0268 

36059C0355 

360S9C0360 

36059C0131 

36O59C0000 

36059C0019 

36050C0132 

36059C01S1 

360S9C0152 

36069C0254 

3606900261 

36059C0282 

3606900263 

36059C0036 

36059C0041 

36059C0043 

36059C0063 

36059C0107 

36059C0109 

36069C0112 

36059COOOO 

36069C0112 

36059C0000 

36059C0104 

36059C0112 

36059C0000 

36059C0104 

36059C0000 

36059C0102 

36059C0219 

36059C0000 

36059C0218 

36069C0217 

36059C0216 

36059C0117 

36OS9C000O 

36O59C0000 

36059C0117 

36059C0117 

36059C0000 

36059C0113 

36069C0000 

36059C0111 

36059C0111 

36059C0092 

36059C0000 

3605900108 

36O59C0000 

36059C0106 

36059C0103 

36059C0102 

36059C0101 

36059C0104 

36059C0109 

36059C0107 

36059C0000 
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02 ..... 
0B.._. 
Q2..._ 
OB..... 

Qe_ 
oe ..... 
oe..... 

02 ..... 

oe 

02 

oe 

oe.„.. 
oe..... 
oe ..... 

oe 

02 

oe 

OB -J 

OB™! 
02 ....'! 
02 '"'", 

02 ..,.., 

mZl 

08 

08 ,».... 
08  ...4„ 

09 

08 

0» 

08  «^.. 
08  J'.. 
08*.-^ 
08 
08 


08 

08 

08 

03 

03 

03 

03 

03 

03 

03 

08 

08 

04 

04 

04 

04 

04 

04 

04 

04 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 


State 


NEW  YORK  _.. 
NEW  YORK  _.. 
NEW  YORK  ..>, 
NEW  YORK  ..„, 
NEW  YORK  -„, 
NEW  YORK  «„ 
NEW  YORK  _.. 
NEW  YORK  >_, 
NEW  YORK ..», 
NEW  YORK  ._ 
NEW  YORK  ..„. 
NEW  YORK  ™. 
NEW  YORK  ..... 
NEW  YORK  „-. 
NEW  YORK  ..„. 
NEW  YORK  „.. 
NEW  YORK  ^ 
HEW  YORK  _.„ 
NEW  YORK  ..... 
NEW  YORK  ..... 

NEW  YORK 

NEW  YORK  ..„. 
NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

MARYLAND 

MARYLAND  ._u. 
MARYLAND  .^„ 

MARYLAND 

MARYLAND 

MARYLAND  

MARYLAND  

PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIPGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA _. 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA . 

FLORIDA  «..-.-..„ 

FLORIDA .... 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 


-3"' 


Community 


SOUTH  FLORAL  PARK.  VILLAGE  OF 
STEWART  MANOR,  VILLAGE  OF  „..,.. 

THOMASTON,  VILLAGE  OF  

THOMASTON,  VILLAGE  OF  

THOMASTON.  VILLAGE  OF 

TRENTON.  TOWN  OF 

TRENTON.  TOWN  OF 

TRENTON.  TOWN  OF „ 

UPPER  BROOKVILLE.  VILLAGE  OF  ... 
UPPER  BROOKVILLE.  VILLAGE  OF  ... 
UPPER  BROOKVILLE.  VILLAGE  OF  ... 

VALLEY  STREAM.  VILLAGE  OF  

VALLEY  STREAM.  VILLAGE  OF  

VALLEY  STREAM.  VILLAGE  OF  

VALLEY  STREAM.  VILLAGE  OF  

VALLEY  STREAM,  VILLAGE  OF  

VALLEY  STREAM.  VILLAGE  OF  

WEEDSPORT,  VILLAGE  OF  . 

WESTBURY.  VILLAGE  OF 

WESTBURY,  VILLAGE  OF  . 

WILLISTON  PARK.  VILLAGE  OF 

WINDHAM.  TOWN  OF , 

WINDHAM,  TOWN  OF  .... „ 

WINDHAM.  TOWN  OF 

WINDHAM,  TOWN  OF 

WINDHAM,  TOWN  OF „ 

WOODSBURGH,  VILLAGE  OF  

WOOOSBURGH,  VILLAGE  OF  

WOODSBURGH,  VILLAGE  OF  

YATES,  TOWN  OF  

CECIL  COUNTY* 

CEaL  COUNTY*  „ 

CEOL  COUNTY* 

CECIL  COUNTY* 

HOWARD  COUNTY* 

HOWARD  COUNTY* 
HOWARD  COUNTY* 
EAST  COCAUCO,  TOWNSHIP  OF 
EAST  COCALICO.  TOWNSHIP  OF 
EAST  COGALKX).  TOWNSHIP  OF 
EAST  COCALICO,  TOWNSHIP  OF 
EAST  COCAUCOy  TOWNSHIP  OF 
EAST  COCALICO,  TOWT^SHIP  OF 
EAST  COCAUCO.  TOWNSHIP  OF 

FLEMINGTON.  BOROUGH  OF  . 

STROUDS8URG,  BOROUGH  OF  „. 
YORK  SPRINGS.  BOROUGH  OF 

MARTINSBURG,  CITY  OF  

MARTINSBURG.  CITY  OF  

MARTINSBURG,  CITY  OF 

MOOREFIELD,  TOWN  OF 

PUTNAM  COUNTY* 

PUTNAM  COUNTY* 

PUTNAM  COUNTY* 

PUTNAM  COUNTY* 

DESTIN.  CITY  OF 

DESTIN,  CITY  OF 

DESTIN.  CITY  OF 


KEY  COLONY  BEACH,  CITY  OF 
KEY  COLONY  BEACH,  CITY  OF 
KEY  COLONY  BEACH,  CITY  OF 

KEY  WEST,  aTY  OF  

KEY  WEST,  CITY  OF 

KEY  WEST.  CITY  OF  

KEY  WEST.  CITY  OF  

KEY  WEST,  CITY  OF 

KEY  WEST,  CITY  OF  

KEY  WEST.  CITY  OF 

LAYTON.  CITY  OF  .... 

LAYTON.  CITY  OF  

LAYTON.  CITY  OF  

MONROE  COUNTY* 

MONROE  COUNTY* 

MONROE  COUNTY* 


Panel 


36059C0000 

36059C0000 

36059C0112 

36059C0000 

36059C0111 

3605560000 

3dOS560004 

3605560007 

36059C0131 

36059C0127 

36059C0000 

38059C0212 

36059C0216 

36059C0214 

36059C0213 

36059C0211 

36059C0000 

3601320001 

36059C0227 

36059C0000 

36O59CO0O0 

3614010026 

3614010021 

3614010000 

3614010010 

3614010022 

36059C0302 

36059C0214 

36O59C0OO0 

36059C0000 

2400190020 

2400190018 

2400190017 

2400190000 

2400440000 

2400440028 

2400440027 

4205470008 

4206470009 

4205470000 

4205470007 

4205470006 

4205470003 

4205470004 

4203260001 

4206940001 

4212390001 

540006000}. 

5400060000 

5400060002 

5400520005 

5401640000 

5401640120 

5401640095 

5401640091 

1251580002 

1251580000 

1251580001 

12087C1584 

1206701582 

12087C0000 

12087C1736 

12087C1728 

12087C1717 

12087C1716 

12087CVZ09 

12087C170e 

12087C0000 

12087C1308 

12087C1304 

12O87C0O00 

12087C0725 

1206700550 

1208700475 


Panel  date 


A/2/97 
4/2/97 
4/2/97 

Aomr 

4/2/B7 

1/3«7 
1/3/97 
1/3/97 
4/2/97 
4/2/97 
4/2/97 
4/2«7 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/2/97 
4/16/97 
4/2/97 
4/2/B7 
4/2197 
3/3«7 
3/3«7 
3/3/17 
3/3/97 
3/3«7 
AOKf 

4am 

4/2/97 
4/2197 
1/3/97 
1/3/97 
MiKf 

Myv 

4/2«7 
4/2/97 
4/2/97 
6/5/97 
6/5«7 
6/5/97 
6/5/97 
6/5/97 
6/5/97 
6/5/97 
1/17/97 
5/19^7 
2/19/97 
1/3«7 
1/3«7 

Mwr 

2lbm 
m9K7 
6/19/97 
6/1 9«7 
6/18/97 
2tbl97 
2mK7 
2KI9r 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3^7 
3/3/97 
3/3/97 
3/3^7 
3/3/97 
3/3/B7 
3/3/97 
3/3/97 
3/»97 
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Region 


04.... 

04... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04.... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04  ._ 

04  ._ 

04  .„ 

04  _. 

04  ._ 

04... 

04... 

04  „. 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04... 

04  „. 

04  .„ 

04  „. 

04... 

04... 

04„ 

04... 

04„ 

04  _. 

04.. 

04.. 

04_ 

04_ 

04.. 

04_ 

04  _ 

04.. 

04.. 

04.. 

04.. 

04  „ 

04.. 

04.. 

04„ 

04.. 

04 

04 

04 

04 

04 

04 

04 


State 


FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA. 

FLORIDA  . 

FLORIDA  . 

FLORIDA. 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA. 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA. 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA. 

FLORIDA  . 

FLORIDA. 

FLORIDA. 

FLORIDA  . 

FLORIDA. 

FLORIDA  . 

FLORIDA. 

FLORIDA. 

FLORIDA. 

FLORIDA  . 

FLORIDA  . 

FLOraDA. 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA « 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 


Community 


MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONHOt 

MONHOc 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONROE 

MONHOc 

MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 
MONROE 


COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY*  . 
COUNTY*  . 
COUNTY*  . 
COUNTY*  . 
COUNTY*  , 
COUNTY*  , 
COUNTY*  , 
COUNTY* 
COUNTY*  . 
COUNTY* 
COUNTY- 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY- 
COUNTY* 
COUNTY* 
COUNTY* 
COUffTY* 
COUNTY* 
COUNTY- 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY- 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY- 
COUNTY  - 
COUNTY* 
COUNTY - 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY* 
COUNTY- 
COUNTY* 

cou^frY- 

COUNTY- 


12087C0400 

1208700350 

12087C0375 

1208701116 

12087C1126 

12087C1127 

1206701128 

12067C1175 

12067C0750 

12087C0000 

12087C002S 

12067C0950 

12067C0975 

1208700960 

12087C06aS 

12087C0890 

12087C0992 

12087C1001 

1206701002 

12067C1S26 

12087C1527 

12067C1S26 

12067C1529 

12067C1535 

12067C1536 

12067C1537 

12067C1536 

1206701492 

12067C1483 

1206701494 

12067C1S06 

12067C1S06 

12067C1507 

12067C1S06 

12067C1509 

12067C1292 

1206701293 

12067C1304 

12067C1306 

12067C1309 

12067C1311 

1206701312 

1206701316 

1206701545 

12067C1556 

12067C1560 

12067C1565 

12067C1578 

12087Ct579 

12067C1581 

12067C1682 

12067C1601 

12067C1660 

1206701675 

12067C1700 

12087C1706 

12067C1706 

12067C1709 

1206701716 

12067C1717 

12087C1726 

12087C1727 

120B7C1728 

12067C1729 

12067C1731 

12067C1732 

1206701733 

12067C1734 

1206701736 

12087C1737 

12087C1751 

12087C1752 

12087C1753 

12067C17S6 


Panel  date 


Region 


3/3«7 
3/3/97 
3^3/97 
3/3/97 
3/3»7 
3/3/97 
3/3/97 
3/3«7 
3/3/97 

3am 

3/M7 
3/3/97 

snm 

3/3/97 
3/3/97 
3/3«7 
S/3/97 
3/3/97 
3/3W7 
3/3/97 
3/3A7 
3/3«7 
3/3/97 

3am 

3/3«7 
3/3/97 
3/3/97 
3/3/97 

3nm 

3/3/97 
3/3/97 
3/3/97 
•3/3A7 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3^7 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3«7 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/B7 
3/3/97 
3/3/97 
3/3/97 
3/3/97 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04. 

04 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 
04. 
04.. 
04„ 
04.. 
04.. 
04.. 


FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA  . 

FLORIDA  , 

FLORIDA  , 

FLORIDA  , 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA  . 

FLORIDA  , 

FLORIDA  , 

FLORIDA  , 

FLORIDA  , 

FLORIDA  . 

FLORIDA  . 

FLORIDA. 

FLORIDA  , 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA  . 

FLORIDA 

FLORIDA  . 

GEORGIA . 

GEORGIA  . 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA . 

GEORGIA. 


Community 


MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
H«ONROE  COUNTY- 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  .. 
Pl«ONROE  COUNTY*  _ 
MONROE  COUNTY*  > 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  » 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  _ 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  _ 
MONROE  COUNTY*  „ 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  _ 
MONROE  COUNTY*  ^ 
MONROE  COUNTY*  _ 
MONROE  COUNTY*  ... 
MONROE  COUNTY*  _, 
MONROE  COUNTY*  .., 
MONROE  COUNTY*  ... 
OKALOOSA  COUNTY - 
OKALOOSA  COUNTY  • 
OKALOOSA  COUNTY* 
OKALOOSA  COUNTY* 
OKALOOSA  COUNTY* 
OKALOOSA  COUNTY* 
OKALOOSA  COUNTY* 
OKALOOSA  COUNTY* 
OKALOOSA  COUNTY* 
BACONTON,  CTTY  OF . 

BAKER  COUNTY* 

BAKER  COUNTY* 

BAKER  COUNTY*  . 

BAKER  COUNTY*  .. 

BAKER  COUNTY*  . 
BAKER  COUNTY*  . 
BAKER  COUNTY*  . 
BAKER  COUNTY*  . 
BAKER  COUNTY*  . 


Panel 


12087C1757 

12087C1780 

12067C1785 

12067C1539 

12087C122S 

12087C12S0 

12087C1288 

12087C1289 

12087C1291 

12087C1326 

12067C1327 

12087C1450 

12067C1475 

12087C1480 

12087C1485 

12087C1490 

12067C1491 

12087C1511 

12087C1512 

12087C1513 

12067C1514 

12087C1516 

12087C1517 

12067C1518 

12067C1519 

12067C1200 

12067C0775 

12067C0600 

12067C0825 

12087C0830 

12067C0840 

12067C0900 

1208700925 

12087C1100 

12067C1105 

12067C1110 

12087C1111 

12067C1112 

12067C1114 

12067C1116 

1206701117 

12087C00S0 

1206700075 

120e7C0100 

12087C012S 

12067C0200 

12087C022S 

1206700250 

1208700275 

12087C032S 

12067C0450 

12067C0500 

12087C0575 

1208700700 

1208700600 

1201730000 

1201730245 

1201730240 

1201730235 

1201730230 

1201730220 

1201730215 

1201730210 

1201730205 

1301360001 

13007C0200 

13007C0175 

1300700075 

1300700100 

13007C0125 

1300700050 

1300700225 

13007C0325 

13007C0350 


Panel  dale 

3/3/97 
3/3/97 
3/3«7 
3t3m 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
30107 
3/3/97 
3/3/97 

3am 

3/3/97 
3/3/97 
3/3/97 

3am 

3/3/97 
3/3/97 
3/3/97 

3am 

3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3«7 
3/3/97 
3/3/97 

3an7 

3/3/97 

3am 

3/3/97 
3/3A»7 

3an7 
3am 

3ai97 

3am 

3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 

3am 

3/3/97 

3am 

3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 

3aa7 

3/3/97 
3/3/97 
6/5/97 

e/5/97 

6/5«7 

6^/97 

6^/97 

6/5/97 

6/5/97 

65/97 

6/5/97 

5/5/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/16/97 

6/19/97 
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Region 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


GEORGIA  . — 

GEORGIA 

GEORGIA 

GEORGIA  ....... 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA  ...... 

GEORGIA  . 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 
GEORGIA  — 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA 

GEORGIA  . 

GEORGIA. 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA  ..„ 

GEORGIA  -.. 

GEORGIA 

GEORGIA  . 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA 

GEORGIA. 

GEORGIA. 

GEORGIA 

GEORGIA 

GEORGIA. 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA  _„ 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 


Community 


BAKER  COUNTY*  _ 
BAKER  COUNTY*  .. 
BAKER  COUNTY*  _ 
BAKER  COUNTY*  „ 

BIBB  COUNTY* 

COFFEE  COUNTY* 
COFFEE  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 
DECATUR  COUNTY* 

DECATUR  COUNTY* 

DECATUR  COUNTY* 

DECATUR  COUNTY* 

DECATUR  COUNTY* 

DECATUR  COUNTY* 

DECATUR  COUNTY* 

DECATUR  COUNTY* 

GRAY.  CITY  OF „. 

GRAY.  CITY  OF . 

GRAY.  CITY  OF  ..._ 

HAWKINSVILLE.  CITY  OF 
HAWKINSVILLE,  QTY  OF 

JASPER  COUNTY*  

JASPER  COUNTY*  

JASPER  COUNTY*  

JONES  COUNTY* 

JONES  COUNTY*  ■a. 

JONES  COUNTY*  

JONES  COUNTY*  

JONES  COUNTY*  

JONES  COUNTY* 

JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
JONES  COUNTY* 
MACON,  CITY  OF 
MACON,  CITY  OF 
MACON,  CITY  OF 
MACON,  CITY  OF 
MACON,  CITY  OF 

MACON,  CITY  OF  

MITCHELL  COUNTY* 
MfTCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY* 
MITCHELL  COUNTY  * 
MITCHELL  COUNTY* 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  .. 
MONROE  COUNTY*  .. 


13007C0250 
13007C0275 
13007C0300 
13007C0000 
1300110000 
1304650025 
1304650000 
1304510400 
1304510325 
1304510275 
1304510225 
1304510250 
1304510000 
1304510025 
1304510050 
1304510075 
1304510100 
1304510125 
1304510150 
1304510175 
1304510200 
1304510300 
1304510350 
1304510375 
13160C0250 
13169C0175 
13160C0000 
13235C0090 
13235C0000 
1305190125 
1305190000 
1305190050 
1316900350 
13169C0275 
13169C022S 
1316900175 
13169C0125 
13160C0075 
13169C0025 
13169C0050 
13169C0000 
13169C0100 

i3iegcoi50 

13169C0200 
13169C0250 
1316900325 
13169C0300 
1300110072 
1300110070 
1300110064 
1300110062 
1300110000 
1300110044 
1304360375 
1304380275 
1304380225 
1304380250 
1304380000 
1304380025 
1304380050 
1304380075 
1304380100 
1304380125 
1304380150 
1304380175 
1304380200 
1304380300 
1304380350 
1304380325 
1301380350 
1301380225 
1301380175 
1301380200 
1301380000 


Panel  date 


Region 


6^19/97 

6/19/97 

6/19/97 

6/19/97 

2/19/97 

2/5/97 

2«/97 

5/19/97 

5/19/97 

6/19/97 

5/19/97 

5/1 9«7 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

5/19/97 

5/19/97 

5/19/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

2/19/97 

2/19/97 

2/19/97 

2/19/97 

2/19/97 

2/19/97 

6/5/97 

6/5/97 

6/5/97 

6/5/97 

6/5«7 

6/5/97 

6/5/97 

6/5/97 

6/5/97 

6/5«7 

6/5/97 

6/5/97 

6/5/97 

6^/97 

6/5/97 

6/5/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 


04 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04.. 

04.. 
04.. 
04„ 
04.. 
04.. 
04.. 
04.. 
04„ 
04.. 
04.. 
04.. 
04.. 
04- 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04... 
04... 
04... 
04... 
04... 
04... 
04... 
04... 


State 


GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA  . 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA  . 

GEORGIA  . 

GEORGIA  . 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA. 

GEORGIA. 

GEORGIA. 

GEORGIA  . 

GEORGIA  . 

GEORGIA. 

GEORGIA  . 

GEORGIA. 

GEORGIA. 

GEORGIA  . 

GEORGIA. 

GEORGIA. 

GEORGIA  . 

GEORGIA. 

GEORGIA. 

GEORGIA.. 

GEORGIA  .. 

GEORGIA.. 

GEORGIA  .. 

GEORGIA  .. 

GEORGIA.. 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY 

KENTUCKY , 

KENTUCKY 

KENTUCKY 

KENTUCKY  , 

KENTUCKY . 


Community 


MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
MONROE  COUNTY* 
NEWTON.  CITY  OF  .. 
NEWTON.  CITY  OF  .. 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKJ  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 
PULASKI  COUNTY 

WORTH  COUNTY .. 

WORTH  COUNTY.. 

WORTH  COUNTY  .. 

WORTH  COUNTY™ 

WORTH  COUNTY .. 

WORTH  COUNTY .. 

WORTH  COUNTY  _ 

WORTH  COUNTY  », 

WORTH  COUNTY  _ 

WORTH  COUNTY, 

WORTH  COUNTY 

WORTH  COUNTY 

WORTH  COUNTY 

WORTH  COUNTY 

WORTH  COUNTY 

WORTH  COUNTY 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  . 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  „ 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  „ 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  „ 

DAVIESS  COUNTY*  „ 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  > 

DAVIESS  COUNTY*  .. 

DAVIESS  COUNTY*  .. 


Panel  date 


1301380025 

1301380050 

1301380075 

1301380100 

1301380125 

1301380150 

1301380250 

1301380325 

1301380300 

1301380275 

13007C0225 

13007C0000 

13235C0275 

13235C0125 

13235C0090 

13235C0100 

13235C0000 

13235C002S 

13235C0050 

13235C0075 

13235C0150 

13235C0250 

13235C0225 

13235C0175 

13235C0200 

1301960275 

1301960250 

1301960225 

1301960200 

1301960175 

1301960150 

1301960125 

1301960100 

130196007« 

1301960060 

1301960025 

1301960000 

1301960300 

1301960375 

1301960350 

1301960325 

21069C0155 

21059C0095 

21059C0105 

21069C0290 

21059C0295 

21060C0305 

21050C0310 

2105000315 

2105eC0320 

21059C0330 

21059C0340 

21059C0240 

2105900245 

21059C0255 

21050C0260 

21050C0266 

21059C0270 

21059C0280 

21059C0285 

21059C0165 

21059C0170 

21059C0200 

21059C0210 

21059C0220 

2105900230 

21059C0235 

21050C0400 

21059C0425 

21059C0160 

21O5OC0000 

21059C0020 

21050C0045 

S1050C0065 


3/17/97 
3/17/97 
3/17/B7 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
6/1flA7 
6/19/97 
a/17/97 
3/17/B7 
3/17/97 
3/17/97 
3/1 7»7 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17«7 
3/17/87 
3/17/97 
3/1 7A7 
3/17/97 
3/17/97 
3/17/97 
3«7/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 

donr 

3/3M7 
3X3/97 
3/3/97 
30/97 
3/3/97 
3/3A7 
30/97 
3/3«7 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3«7 

3nm 

3/3/97 
3/3«7 
3/3/97 
3/3/97 
3/3/97 
3/3/97 
3/3«7 
3/3/97 

sa/tr 
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Region 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  , 
KENTUCKY  . 
KENTUCKY  . 
KENTUCKY  . 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
M1SSIPPI  


MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
MISSISSIPPI 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROUNA 
NORTH  CAROUNA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROUNA 
NORTH  CAROLINA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROUNA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROUNA 
NORTH  CAROLINA 
NORTH  CAROUNA 


Community 


DAVIESS  COUNTY* 
DAVIESS  COUNTY* 
DAVIESS  COUNTY* 
DAVIESS  COUNTY* 
DAVIESS  COUNTY* 

DAVlfeSS  COUNTY*  

DAVIESS  COUNTY*  

DAVIESS  COUNTY*  

FALMOUTH.  CITY  OF 

IRVINE,  CITY  OF 

UBERTV.  CITY  OF  „. 

OWENSBORO.  CITY  OF  . — 

0WENS80R0.  CITY  OF 

OWENSBORO.  CITY  OF 

OWENSBORO.  CITY  OF  ....... 

OWENSBORO.  CITY  OF 

OWENSBORO.  CITY  OF 

OWENSBORO.  CITY  OF 

DESOTO  COUNTY* 

DESOTO  COUNTY* 

DESOTO  COUNTY* 

DESOTO  COUNTY* ..... 

DESOTO  COUNTY* 

DESOTO  COUNTY* 

DESOTO  COUNTY* 

DESOTO  COUNTY*  

HERNANDO,  QTY  OF  

HORN  LAKE,  CITY  OF 

HORN  LAKE,  CITY  OF  

HORN  LAKE,  CITY  OF  

MEMPHIS,  VILLAGE  OF  

OUVE  BRANCH,  TOWN  OF  . 

PEARL.  CITY  OF  

PEARL.  CITY  OF  

PEARL.  CITY  OF  

SOUTHHAVEN.  CITY  OF 

SOUTHHAVEN.  CiVY  OF  

SOUTHHAVEN.  CITY  OF  

SOUTHHAVEN.  CITY  OF 

SOUTHHAVEN.  CITY  OF  ...... 

SOUTHHAVEN,  CITY  OF  ..... 

BLOWING  ROCK,  TOWN  OF 
BLOWING  ROCK,  TOWN  OF 
BLOWING  ROCK.  TOWN  OF 

BOONE,  TOWN  OF  

BOONE,  TOWN  OF  

BOONE.  TOWN  OF  

BOONE.  TOWN  OF  

BOONE.  TOWN  OF  

BOONE.  TOWN  OF  

BOONE.  TOWN  OF 

BOONE,  TOWN  OF  

BOONE.  TOWN  OF  

INDIAN  TRAIL,  TOWN  OF 
INDIAN  TRAIL,  TOWN  OF 

MARKDN,  CITY  OF  

MARK)N,  aTYOF  

MARSHVIUE.  TOWN  OF 
MCDOWELL  COUNTY*  ., 
MCDOWELL  COUNTY*  _ 
MCDOWELL  COUNTY*  .. 
MCDOWELL  COUNTY*  .. 
MCDOWELL  COUNTY*  _ 
MCDOWELL  COUNTY*  ., 

MCDOWELL  COUNTY*  

MECKLENBURG  COUNTY*  , 
MECKLENBURG  COUNTY*  , 
MECKLENBURG  COUNTY*  , 

MONROE,  CITY  OF 

OLD  FORT,  TOWN  OF 

OLD  FORT.  TOWN  OF 

STALLINGS.  TOWN  OF  

STALLINGS,  TOWN  OF  

UNK)N  COUNTY*  


Panel 


21059C0070 

21059C0085 

21059C0140 

21059C0120 

21059C0115 

21059C0110 

21059C0135 

21059C0145 

2101890001 

2100640001 

2100540002 

21059C0280 

21059C0260 

21059C0145 

21059C0140 

21059C0120 

21059C0115 

21059C0000 

28033C0030 

28O33CO000 

28033C0035 

28033C0150 

28033C0045 

28033C0043 

28033C0041 

28033C0040 

28033C0000 

28033C0040 

28033C0G30 

28033C0000 

28O33CO0O0 

28O33CO000 

2801450015 

2801450005 

2801450000 

28033C0045 

28033C0043 

28033C0041 

28033C0035 

28033COQ30 

28033C0000 

37189C0193 

37189C0000 

37189C0194 

37189C0ig2 

37189C0191 

37189C0184 

37189C0182 

37189C0180 

37189C0000 

37189C0179 

37189C0181 

37189C0183 

37179C0015 

37179C0000 

37111C0096 

37111C0000 

37179C0000 

37111C0155 

37111C0135 

37111C0090 

37111C00e5 

37111CO0OO 

37111C0096 

37111C0150 

3701580000 

3701580175 

3701580140 

37179C0000 

37111C0135 

37111C0000 

37179CO000 

37179C0015 

3717900015 


Panel  date 


Region 


3/3/97 

3/3/97 

3/3/97 

3/3/97 

3/3/97 

3/3/97 

3/3/97 

3/3/97 

4/16/97 

6/19/97 

4/16/97 

3/3/97 

3/3/97 

3/3/97 

3/3/97 

3/3/97 

3/3«7 

3/3/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

3/17/97 

3/17/97 

3/17/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/07 

2/S/97 

2/5^7 

1/17/97 

2/5/97 

2«/97 

2J5I97 

2/5/97 

2/S/97 

2/S/97 

2/S/B7 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

2/S/97 

2/5/97 

1/17/97 

1/17/97 

1/17/97 


04 

04 

04 

04 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

Q4. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04.. 

04» 

04.. 

04.. 

04.. 

04.. 

04.. 

04... 

04.. 

04.. 

04.- 

04.., 

04... 

04... 

04... 

04  .„ 

04 ._ 

04... 

04„ 


State 


NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROUNA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROUNA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA  , 

NORTH  CAROLINA  , 

NORTH  CAROUNA  , 

NORTH  CAROUNA  , 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROUNA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROUNA  . 

NORTH  CAROLINA  . 

NORTH  CAROUNA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  . 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROUNA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLI?^  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROUNA  .. 

NORTH  CAROLINA  .. 

NORTH  CAROLINA  .. 

SOUTH  CAROLINA  .. 

SOUTH  CAROLINA  .. 

SOUTH  CAROLINA  .. 

SOUTH  CAROUNA  .. 

SOUTH  CAROUNA  .. 

SOUTH  CAROLINA  .. 

SOUTH  CAROLINA  .. 

SOUTH  CAROUNA  .. 

SOUTH  CAROUNA  .. 

SOUTH  CAROUNA  ... 

TENNESSEE 

TENNESSEE 

TENNESSEE 


Community 


UNION  COUNTY*  

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY  * 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY  * 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAUGA  COUNTY* 

WATAIK3A  COUNTY* 

WATAUGA  COUNTY*  . 

WATAUGA  COUNTY*  . 

WATAUGA  COUNTY*. 

WATAUGA  COUNTY*  . 

WATAUGA  COUNTY*  . 

WATAUGA  COUNTY*  . 

WAXHAW.  TOWN  OF  . 

WHITEVILLE  CITY  OF 

WHITEVILLE  CITY  OF 

WHITEVILLE  CITY  OF 

WHITEVILLE  OTY  OF 

WHITEVJLLE  CITY  OF 

WHITEVILLE  CITY  OF 

WINGATE,  TOWN  OF  . 

ARCADIA  LAKES.  TOWN  OF 

BLYTHEWOOO.  TOWN  OF  .„, 

COLUMBIA.  CITY  OF  

COLUMBIA,  CITY  OF  _ 

EASTOVER.  TOWN  OF  

FOREST  ACRES.  CFTY  OF  .... 

IRMO.  TOWN  OF 

IRMO.  TOWN  OF 

RrcHLANO  COUNTY*  ... 
RICHLAND  COUNTY*  _ 
SEVIERVILLE,  CITY  OF 
SEVIERVILLE,  CITY  OF 
SEVIERVILLE.  CITY  OF 


37179C0000 

37189C0070 

3718900000 

37189C0240 

37189C0090 

37169C0164 

37189C0166 

37189C0167 

37189C0168 

37189C0160 

37189C0178 

37189C0179 

37189C0180 

37189C0119 

37189C0150 

37189C0151 

37189C0152 

37180C0156 

37188C0157 

37189C0158 

37189C0159 

37189C0094 

37189C0095 

37189C0100 

37189C0105 

37189C0111 

37189C0112 

37189C0113 

37180C0114 

37189C0118 

37189C0193 

37189C0194 

37189C0201 

37189C02a2 

37169C0203 

37189C0204 

37189C0207 

37189C0210 

37189C0181 

37189C0182 

37189C0183 

37189C0184 

37189C0186 

37180C0187 

37189C0191 

37189C0192 

37189C0220 

37189C00S0 

37189C0068 

37189C0065 

37189C0060 

37189C0064 

3718900069 

37179C0000 

370071 INDO 

3700710006 

3700710006 

3700710004 

3700710002 

3700710001 

37179C0000 

45079C0000 

45O79C00OO 

45079C0080 

45079C0000 

45079C0000 

45079C0000 

4S079C00e0 

45079C0000 

45079C0080 

4507900000 

475444INO0 

4754440005 

4754440010 


Panel  date 


1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/07 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/07 

1/17/07 

1/17/97 

1/17/97 

1/17/07 

1/1 7«7 

1/17/07 

1/17/97 

1/17/97 

1/17/07 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/07 

1/17/97 

1/17/97 

1/17/B7 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

1/17/07 

1/17/97 

1/1 7/07 

1/17/97 

1/17/97 

1/17«7 

1/17/B7 

1/17/07 

1/17/07 

1/17/07 

1/17/97 

1/17/07 

1/17/97 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/07 

1/17/97 
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04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
06. 
06. 
06. 
06. 
06. 


06. 
06. 
06. 
06. 
06. 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


TENNESSEE  _.. 

TENNESSEE  .._ 

TENNESSEE  .._ 

TENNESSEE  _, 

TENNESSEE  ... 

TENNESSEE. 

TENNESSEE 

TENNESSEE 

TENNESSEE 

TENNESSEE 

TENNESSEE 

ILLINOIS 

ILUNOIS » 

ILUNOIS 

ILUNOJS  . 

ILUNOIS 

ILLINOIS 

ILLINOIS . 

ILLINOIS 

ILLINOIS 

ILLINOIS. 

ILUNOIS. 

ILLINOIS. 

ILUNOIS 

ILUNOIS 

ILUNOIS 

ILUNOIS 

ILLINOIS 

ILUNOIS 

ILUNOIS 

ILUNOIS 

ILLINOIS 

ILUNOIS 

ILUNOIS 

ILLINOIS 

INDIANA 

INDIANA  .„. 

INDIANA  .... 

INDIANA  .... 

INDIANA  ..» 

INDIANA  .... 

INDIANA  .„. 

INDIANA  .... 

INDIANA  .... 

INDIANA  .„ 

MICHIGAN 

MICHIGAN 

MICHIGAN 

MICHIGAN  „ 

MINNESOTA 

MINNESOTA 

MINNESOTA 

MINNESOTA 

OHIO 

OHIO  

OHIO  .•••«•••«• 

WISCONSIN. 

ARKANSAS  - 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 


Community 


SEVIERVILLE.  OTY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 
SHELBYVILLE.  CITY  OF 

AURORA.  CITY  OF 

AURORA.  CITY  OF 

AURORA,  CITY  OF 

AURORA.  OTY  OF „ 

HUNTLEY,  VILLAGE  OF 
HUNTLEY,  VILLAGE  OF 
HUNTLEY.  VILLAGE  OF 
HUNTLEY.  VILLAGE  OF 
HUNTLEY.  VILLAGE  OF 
KANE  COUNTY*  

KANc  COUNiT     .•..•.......•..»■«..••••••—•« 

LAKE-IN-THE-HILLS.  VILLAGE  OF  .... 

LAKE-IN-THE-HILLS,  VILLAGE  OF  ..„ 
LAKE-IN-THE-HILLS.  VILLAGE  OF .... 

MCHENRY  COUNTY*  .- 

MCHENRY  COUNTY* 

MCHENRY  COUNTY*  

MCHENRY  COUNTY* 

MCHENRY  COUNTY*  

MCHENRY  COUNTY* 

MCHENRY  COUNTY*  

SENECA.  VILLAGE  OF 

SUN  RIVER  TERRACE.  VILLAGE  OF 

COLUMBUS.  CITY  OF 

COLUMBUS,  aiY  OF .'.... 

COLUMBUS.  CITY  OF 

COLUMBUS.  CITY  OF  . 
COLUMBUS.  CITY  OF  . 
COLUMBUS.  CITY  OF . 
COLUMBUS.  CITY  OF  . 
LEBANON.  CITY  OF  .... 
LEBANON.  CITY  OF  .... 
LEBANON.  CITY  OF  .... 
BARAGA.  VILLAGE  OF 
FORK.  TOWNSHIP  OF 
FORK.  TOWNSHIP  OF 
FORK.  TOWNSHIP  OF 
NORTH  BRANCH.  CITY  OF 
NORTH  BRANCH.  CITY  OF 
NORTH  BRANCH.  CITY  OF 
NORTH  BRANCH.  CITY  OF 

OXFORD,  CITY  OF 

OXFORD,  CITY  OF 

OXFORD.  CfTY  OF 

SHELL  LAKE.  CITY  OF  

ELKINS.  CITY  OF 

ELKINS,  CITY  OF  .. 
ELKINS,  CITY  OF  .. 
ELKINS.  CITY  OF  .. 
ELKINS.  CITY  OF  .. 

ELKINS.  CITY  OF  

ELM  SPRINGS.  TOWN  OF  ... 

FARMINGTON,  CITY  OF 

FAYETTEVILLE.  OTY  OF  „., 
FAYETTEVILLE.  CITY  OF  .„.. 

GOSHEN.  TOWN  OF  

GOSHEN.  TOWN  OF  

GREENLAND.  CITY  OF „., 

JOHNSON,  CITY  OF  

UNCOLN.  CITY  OF  

PRAIRIE  GROVE,  CITY  OF  . 
SEARCY.  CITY  OF  „ „„ 


Panel 


Panel  date 


4754440Q15 

1/17/07 

4700080035 

1/17W7 

4700080029 

1/17/97 

4700080028 

1/17/B7 

4700080027 

1/17/97 

4700080026 

1/17/07 

4700080025 

1/17/97 

4700080020 

1/17/07 

4700080013 

1/17/B7 

4700080010 

1/17/97 

4700080000 

1/17/B7 

1703200035 

saisr 

1703200025 

3IM7 

1703200020 

a/3«7 

1703200000 

30/97 

1704800004 

S/1W07 

1704800003 

S/^W7 

1704800001 

5/1»97 

1704800000 

5/19/97 

1704800002 

5/1  »97 

1708960020 

5t^9/97 

1708960100 

snw7 

1706960000 

5/19/97 

1704810006 

5/10/97 

1704810005 

5/19/97 

1704810000 

5/19»7 

1707320350 

5/1 9«7 

1707320000 

5/19W7 

1707320330 

5/19/97 

1707320315 

5/1  »97 

1707320310 

5/19/97 

1707320305 

5/19«7 

1707320320 

S/10«7 

1704070001 

4/1 6»7 

1710150001 

4/16/97 

1800070030 

2/19«7 

1800070025 

^19«7 

1800070020 

2/19/97 

1800070015 

2/1 9«7 

1800070010 

2/1 9«7 

1800070005 

2/19«7 

180to70000 

2/19«7 

1800130002 

3/17/97 

1800130001 

3/17/97 

1800130000 

3/17/97 

2605510001 

1/3»7 

2606330025 

6/1 9«7 

2606330017 

6/19/97 

2606330000 

6/19^7 

2700720010 

5/19^7 

2700720005 

5/10/97 

2700720003 

5/19«7 

2700720000 

5/1 9«7 

3907310002 

1/3A7 

3007310000 

1/3/97 

3907310003 

M3/97 

5504600001 

2J5m 

05143C0200 

2JWJ 

05143C0185 

,      2IW7 

05143C0120 

2/5«7 

05143C0000     . 

2/5«7 

05143C0115 

2/5/97 

05143C0125 

2KKt 

05143COOOO 

2/5/97 

05143C0000 

2/5/97 

05143C0000 

TJbim 

05143C0115 

2/5«7 

05143C0125 

2/5/97 

06143C0000 

2/5/97 

05143C0000 

2/S«7 

05143C0000 

2««7 

05143C0000 

2/5/97 

05143COO0O 

215197 

0502290005 

2/S/97 
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06. 

06. 

00. 

06. 

06. 

06. 

06. 

06. 

00. 

06. 

06. 

06. 

00. 

06. 

06. 

01. 

06. 

06. 

06. 

06. 

06. 

06. 

06. 

06. 

06. 

06. 

06. 

0^^ 

06. 

06. 

06. 

06. 

06. 

06 :. 

06. 

06:. 

06.. 

06. 

06. 

06.. 

06. 

06.. 

06. 

06.. 

06. 

06. 

06. 

06. 

06.. 

06.. 

06.. 

06.. 

06„ 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06.. 

06- 

00.. 

06.. 

06.. 

06.. 

06.. 

06... 

06... 


State 


ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

ARKANSAS 

LOUISIANA 

LOUISIANA 

LOUISIANA 

LOUISIANA  , 

LOUISIANA  , 

LOUISIANA 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISI/VNA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

LOUISIANA  . 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA 

OKLAHOMA  , 

OKLAHOMA  . 

OKLAHOMA  , 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 

OKLAHOMA  . 


Community 


SEARCY.  CITY  OF  

SEARCY.  CITY  OF  

TONTITOWN.  TOWN  OF 
WASHINGTON  COUNTY 
WASHINGTON  COUNTY. 
WASHINGTON  COUNTY 
WASHINGTON  COUNTY 
WASHINGTON  COUNTY 
WASHINGTON  COUNTY 
WEST  FORK.  TOWN  OF  . 
WINSLOW.  CITY  OF 
CADDO  PARISH*  ._ 
CADDO  PARISH-  .... 
CADDO  PARISH*  „„ 
CADDO  PARISH*  .^ 
CADDO  PARISH*  .... 
CADDO  PARISH*  ..... 
CADDO  PARISH* 
CAODO  PARISH* 
CADDO  PARISH* 
CADDO  PARISH* 
CADDO  PARISH* 
CADDO  PARISH* 
CAODO  PARISH  * 
CADDO  PARISH* 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT,  CITY  OF 
SHREVEPORT.  CITY  OF 
SHREVEPORT,  CfTY  OF 

ADAIR  COUNTY*  

ADAIR  COUNTY*  

BLACKWELL,  CITY  OF  _. 
BLACKWELL,  CITY  OF  >. 
BLACKWELL.  CITY  OF  .„ 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY . 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY . 

CHOCTAW  COUNTY  . 

CHOCTAW  COUNTY _ 

OHOCTAW  COUNTY 

CHOCTAW  COUNTY ....... 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY 

CHOCTAW  COUNTY 

CLEVELAND  COUNTY*  .... 
CLEVELAND  COUNTY*  „. 
CLEVELAND  COUNTY*  _.. 
CLEVELAND  COUNTY*  _.. 
CLEVELAND  COUNTY*  .... 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY  * 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUfflTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
CLEVELAND  COUNTY* 
HALL  PARK,  TOWN  OF 
HAa  PARK.  TOWN  OF 

KAY  COUNTY*  .._. 

KAY  COUNTY*  _.,>. , 

LEXINGTON.  CTTY  OF  .. 
LEXINGTON,  CITY  OF  .. 


4-j- 


0502290000 
0502290003 

O5143C0000 

05143C0000 

05143C0200 

05143C01ffi 

05143C012S 

05143C0120 

05143C0115 

05143C0000 

05143CO000 

2203610250 

2203610160 

2203610170 

2203610175 

2203610180 

2203610200 

2203610210 

2203610215 

2203610220 

2203610285 

2203610000 

2203610120 

2203610246 

2203610240 

2200360034 

2200360033 

2200360030 

2200360029 

2200360028 

4005010006 

4005010000 

4000780002 

4000780001 

4000780000 

4004700300 

4004700275 

4004700225 

4004700250 

4004700000 

400470002$ 

4004700050 

4004700075 

4004700100 

4004700125 

4004700150 

4004700175 

4004700200 

40027C0132 

40027C0095 

40027C0060 

40027C0110 

40027C0120 

4002700065- 

4002700070^ 

40027C0080 

400S7C0166 

40027C0175 

40027C0176 

40027C0180 

40027C0200 

40027C0134 

4002700000 

40027C0043 

40027C0151 

40027C01S3 

40027C0155 

40027C0065 

4002700085 

4O027C0000 

4004770150 

4004770000 

40Q27C0000 

40027C0176 


Panaidate 


2/5/97 

2Km 
2Km 
2Kivr 

2J5/97 

2/5/07 

2/5«7 

2/5/97 

2/5/97 

2/5«7 

5/19/97 

5/19/97 

5/10«7 

5/1997 

5/19/97 

5/19/97 

S/19«7 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/97 

5/19/07 

S/1flV97 

vsm 

6/5/97 
6/S/W 
6/S/97 
6/5«7 
2/5/B7 
2J5n(r 
Sri9/07 
5/1 9«7 
5/19/97 
1/17^97 
1/17/97 
1/17/97 
1/17/17 
1/17/07 
1/1 7»7 
1/17/B7 
1/17/97 
1/17/97 
1/17/97 
1/1 7«7 
1/17/97 
1/17/97 
3rt7/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/B7 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17^ 
3/17/B7 
3/^7l97 
5/19«7 
5/19/97 
3/1 7«7 
3/17/97 


46340 
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Region 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06  „„ 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 ..... 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06  ..„ 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 ..... 

OKLAHOMA 

06  - ™ 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

wv  •■■»•••« 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

0» 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06  _ 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06  - 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06  .....;... 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

06 

OKLAHOMA 

State 


Community 


LEXINGTON,  CITY  OF 
MOORE.  CITY  OF  „. 

MOORE,  cmr  OF  ... 

MOORE,  CITY  OF  ... 
MOORE.  CITY  OF  .> 
MOORE,  CITY  OF  -j 
MOORE,  CITY  OF  ^ 
MOORE,  CITY  OF  ... 
MOORE.  CITY  OF  ... 
MOORE.  CITY  OF  ... 
NOBLE.  CITY  OF  „„. 
NOBLE.  CITY  OF  .... 
NOBLE.  CITY  OF  _„. 
NOBLE,  cmr  OF  ™. 

NOBLE.  CITY  OF  ..... 
NOBLE,  CITY  OF  .-„ 
NOBLE.  CITY  OF  _ 
NOBLE.  CITY  OF  .>. 
NORMAN.  CITY  OF 
NORMAN.  CITY  OF 
NORMAN.  CITY  OF 
NORMAN.  QTY  OF 
NORMAN.  CITY  OF 
NORMAN.  CITY  OF 
NORMAN.  aTY  OF 
CITY  OF 

cmr  OF 

CITY  OF 
CITY  OF 
CITY  OF 
aTY  OF 


NORMAN, 
NORMAN, 
NORMAN, 
NORMAN, 
NORMAN, 
NORMAN, 
NORMAN, 


CITY  OF 

NORMAN.  CITY  OF 

OKLAHOMA  CnY,  CITY  OF 
OKLAHOMA  CITY.  CrrV  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
SLAUGHTERV1LLE.  TOWN  OF 
SLAUGHTERVILLE.  TOWN  OF 
SLAUGHTERVILLE.  TOWN  OF 
SLAUGHTERVILLE.  TOWN  OF 
SLAUGHTERVILLE.  TOWN  OF 
SLAUGHTERVILLE,  TOWN  OF 

ST1LLWELL,  CITY  OF  

WOOOS  COUNTY*  

WOODS  COUNTY* 

WOOOS  COUNTY* 

WOOOS  COUNTY* 

WOOOS  COUNTY* 

WOODS  COUNTY*  

WOODS  COUNTY*  

WOOOS  COUNTY*  

WOOOS  COUNTY*  

WOODS  COUNTY* 

WOOOS  COUNTY* 

WOOOS  COUNTY* 

WOODS  COUNTY* 

WOODS  COUNTY*  

WOOOS  COUNTY* 

WOODWARD  COUNTY*  . 
WOODWARD  COUNTY*  . 
WOODWARD  COUNTY* . 
WOODWARD  COUNTY* . 
WOODWARD  COUNTY* . 
WOODWARD  COUNTY*  . 
WOODWARD  COUNTY*  , 
WOODWARD  COUNTY*  , 
WOODWARD  COUNTY*  . 
WOODWARD  COUNTY* , 
WOODWARD  COUNTY- 
WOODWARD  COUNTY* 


Panel  date 


40027CC165 

3/17/97 

4002700065 

3/17/97 

40Q27C0033 

3/17/97 

4002700000 

3/17/97 

40027C0029 

3/17/97 

40027C0037 

3/17/97 

40027C0Q80 

3/17/97 

40027C0043 

3/17/97 

40027C0039 

3/17/97 

40027C0041 

3/17/97 

40027C0153 

3/17/97 

40027C0090 

3/17/97 

40027C0000 

3/17/97 

40027C0096 

3/17/97 

40027C0151 

3/17/97 

40027C0134 

3/17/97 

4002700115 

3/17/97 

40027C0132 

3/17/97 

40027C0175 

3/17/97 

400Z7C0106 

3/17/97 

4002700090 

3^7/97 

40Q27C00Q5 

3/17/97 

40027C0000 

3/17/97 

4002700039 

3/17/97 

40027C0066 

3/17*7 

40027C0070 

3/17/97 

4002700060 

Stum 

40027C0086 

3/17/97 

40027C0110 

3/17«7 

40027C0156 

art7/97 

40027C0151 

3/17«7 

40027C0115 

3/17/97 

40Q27C0120 

3M7/97 

4053780000 

3/17/97 

4063780225 

3/17/97 

4063780210 

3/17/97 

4053780170 

3/17/97 

4053780180 

3/17/97 

4053780215 

3/17/97 

4063780245 

3/17/97 

40027C0175 

3/17/97 

40027C0165 

3/17/97 

40027C0153 

3/17/97 

40027C0151 

3/17/97 

40027C0155 

S/17/97 

40027C0000 

3/17/97 

4000010001 

2/5/97 

4004810100 

1/17/97 

4004810075 

1/17/97 

4004810060 

1/17/97 

4004810025 

1/17/97 

4004810000 

1/17/97 

4004810125 

1/17/97 

4004810350 

1/17/97 

4004810325 

1/17/97 

4004810300 

1/17/97 

4004810275 

1/17/97 

4004810250 

1/17/97 

4004810225 

1/17/97 

4004810200 

1/17/97 

4004810175 

1/17/97 

4004810150 

1/17/97 

4005000360 

1/17/97 

4005000325 

1/17/97 

4005000300 

1/17/97 

4005000275 

1/17/97 

4005000250 

1/17/97 

4005000225 

1/17/97 

4005000200 

1/17/97 

4005000175 

1/17/B7 

4005000150 

1/17/97 

4005000125 

1/17/97 

4005000100 

1/17/97 

4005000075 

1/17/97 
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Community 


Panel 


06 

06 ...... 

06  „.... 

06 ...... 

06 

06 

06 

06 

06 

06 

06  ..uc. 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 ...... 

06 

06 ...... 

06 ...... 

06 

06 

06 ...... 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 ...... 

06 

06 

06 

06 

06 

06 

06 

06 ..._. 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06  ..„.. 
06 ...... 

06 .»... 

06 

06 

06 


OKLAHOMA 
OKLAHOMA 
OKLAHOMA 

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS - 

TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 
TEXAS. 


I  * ***%^ ••»*•**•  I 


TEXAS  


WOODWARD  COUNTY* 
WOODWARD  COUNTY* 
WOODWARD  COUNTY* 
ALEDO.  CITY  OF 
ANNETTA  NORTH,  TOWN  OF 
ANNETTA  SOUTH.  TOWN  OF 

ANNETTA,  TOWN  OF 

ARGYLE,  CITY  OF  

ARGYLE,  CITY  OF  

ARGYLE.  CITY  OF  

ARGYLE.  CITY  OF  

ARGYLE.  CITY  OF  

AUBREY.  CITY  OF 

AUBREY.  CITY  OF 

AUSTIN.  CITY  OF 

AUSTIN.  CITY  OF 

AUSTIN.  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

BARTLETT,  CITY  OF  

BARTONVILLE,  TOWN  OF  „.. 
BARTONVILLE.  TOWN  OF  .„. 
BARTONVILLE,  TOWN  OF  .... 
BARTONVILLE,  TOWN  OF  .... 
BEE  CAVE,  VILLAGE  OF 

BK3  OAKS  M.U.D 

BRIAR.  CITY  OF 

CEDAR  PARK.  CITY  OF  

CEDAR  PARK.  CITY  OF  

CEDAR  PARK.  CITY  OF  

CEDAR  PARK.  CITY  OF  

CHELFORD  M.U.D..  CITY 

COPPER  CANYON,  TOWN  OF 
COPPER  CANYON.  TOWN  OF 
COPPER  CANYON,  TOWN  OF 
COPPER  CANYON.  TOWN  OF 
COPPER  CANYON.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH.  TOWN  OF 
CORINTH,  TOWN  OF 
CORINTH.  TOWN  OF 
CROSS  ROADS,  TOWN  OF 
CROSS  ROADS,  TOWN  OF 
CROSS  ROADS.  TOWN  OF 

DALLAS.  CITY  OF  

DALLAS.  CITY  OF  

DALLAS.  QTY  OF 

DALLAS.  aTY  OF  

DALLAS.  aTY  OF 

DALLAS,  CITY  OF L.. 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* -„*-« 

DENTON  COUNTY* ^ 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* 

DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 


4005000050 
4005000025 
4005000000 

4816590005 

4816640005 

4816650005 

4616600005 

48121C0510 

48121C0370 

48121C0366 

48121C0000 

48121C0505 

48121C0266 

48121C0000 

48453C0215 

48453C0255 

48453C0000 

48453C0210 

48453C0170 

48481 COOOO 

48121C0S28 

48121C0520 

48121C0000 

48121C0510 

48453C0000 

48157C0000 

4805200000 

48491C0325. 

48453C0000 

48401C0308 

48491  COOOO 

48157CO00O 

48121C0529 

48121 C0527 

48121CO000 

48121C0526 

48121C0S28 

48121C0393 

48121CO000 

48121C0531 

48121C0S26 

48121 C0527 

48121C0387 

48121C0381 

48121C0389 

4812100388 

48121C0406 

48121 C0385 

48121C0000 

4801710000 

4801710195 

4801710165 

4801710160 

4801710125 

4801710070 

48121C0230 

48121CQ220 

48121C0215 

48121CQ205 

48121C0175 

48121C0200 

48121C0000 

48121C002S 

48121C00S0 

48121C0065 

48121C0070 

48121C0100 

48121 C0115 

48121C0125 

48121C0526 

48121 C0528 

48121C0529 

48121C0531 

48121C0532 
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Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


Stale 


TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS> 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 

TEXAS 


Community 


DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DErfTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  . 
DENTON  COUNTY*  , 
DENTON  COUNTY*  . 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY*' 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DEWTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON.COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON  COUNTY* 
DENTON.  CITY  OF  .. 
DE^^■ON.  CITY  OF  .. 
DENTON,  CITY  OF  .. 
DENTON,  CITY  OF  .. 
DENTON,  aTY  OF 
DENTON,  aTY  OF 
DENTON.  CITY  OF 
DENTON,  CITY  OF. 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON.  CITY  OF 


Pmel 


48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
46 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 
48 


121C0533 

121C0534 

121C0235 

121C0365 

121C0370 

121C0380 

121C0385 

121C0386 

121C0387 

121C0388 

121C0389 

121C0280 

121C0290 

121C0325 

121C0335 

121C0345 

121C0350 

121C0355 

121C0360 

121C0391 

121C0392 

121C0394 

121C0405 

121C0410 

121C0415 

121C0420 

121C0430 

121C0475 

121C0485 

121C0495 

121C0500 

121C0505 

121C0510 

121C0515 

121C0620 

121C0710 

121C0540 

121C0240 

121C0246 

121C0255 

121C0260 

121C0265 

121C0270 

121C0555 

121C0556 

121C0557 

121C0558 

121C0659 

121C0565 

121C0570 

121C0578 

121C0579 

121C0586 

121C0625 

121C0650 

121C0655 

121C0660 

121C0680 

121C0685 

121C0705 

121C0150 

121C0210 

121C0355 

121C0245 

121C0235 

121C0210 

121C0360 

121C0000 

121C0370 

121C0380 

121C0386 

121C0387 

121C0368 

121C0389 


Panel  dele 


Region 


4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

*/2J97 

4/2/97 

A/2197 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

A/2J97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

A/2J97 

4/2/97 

4/2/97 

4/2/97 

4/2J97 

4/2/97 

A/2J97 

4/2/97 

4/2/97 

A/2J97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

AI2I97 

4/2/97 

4/2/97 


State 


06 

TEXAS _„      

06 

TEXAS _. 

06 

TEXAS.. _ .    . 

06 

TEXAS 

06 

TEXAS _.     _    ... 

06 

TEXAS •*.. _ 

06 

TEXAS ^„.    „     . 

06 

TEXAS 

06 

TEXAS  ..„    

06 

TEXAS ^ . 

06 

TEXAS ...„ 

06 

TEXAS  ..„     

06 

TEXAS  .    ..„ 

06 

TEX/KS __ „ 

06 

TEXAS .„ 

06 

TEXAS 

06 

TEXAS ,.,..,. —„„.^ 

06 

TEXAS 

06 

TEXAS , 

06 

TEXAS .„_ : ...   _. 

06 

06  .„ 

06 

TEXAS ^ 

TEXAS 

TEXAS . 

06 

TEXAS-.. 

06 

TEXAS ..... 

06 

TEXAS 

06 

TEXAS...       

06 

TEXAS  ...»     

06 

TEXAS.... 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS „ „... 

06 

TEXAS  ....     _„ 

06 

TEXAS -,..,. 

06 

TEXAS _ 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS >>.      

06 

TEXAS „ ^.. 

06 

TEXAS.         ^     .„ _ 

06 

TEXAS.    _.. 

06 

TEXAS ,.,.. 

06 

06 

TEXAS ;*. 

06 

TEXAS  

06 

TEXAS-     ..... .„     . 

06 

TEXAS 

06 

TEXAS „ ^..   .. 

06 

TEXAS ,  ,. 

06 

TEXAS , ,.„.. 

06 

TEXAS 

06 

TEXAS  .....     . 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS 

06 

TEXAS  ..    . 

06 

06 

06 

TEXAS  ._ 

TEXAS 

TEX/\S 

06 

TEXAS 

06 

TEXAS . 

06 

TEXAS 

06 

TEXAS.. 

06 

TEXAS  -...    

06 

TEXAS 

06 ..: 

TEXAS.™ „. 

06 

TEXAS 

06 

TEXAS ._      ,. 

06 

TEXAS .. 

06 

TEXAS .... 

06 

TEXAS 

06 

TEXAS 

06  .„ 

TEXAS „..._ 

06 

TEXAS  .    .-. 

Community 


DENTON.  CITY  OF 
DENTON,  CITY  OF 
DENTON.  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DENTON,  CITY  OF 
DOUBLE  OAK,  TOWN  OF 
DOUBLE  OAK.  TOWN  OF 
DOUBLE  OAK,  TOWN  OF 
DOUBLE  OAK,  TOWN  OF 
DOUBLE  OAK.  TOWN  OF 
DOUBLE  OAK,  TOWN  OF 

EL  PASO,  CITY  OF  

EL  PASO.  CITY  OF 
EL  PASO.  CITY  OF 
EL  PASO.  CITY  OF 
EL  PASO.  aTY  OF 
EL  PASO,  aTY  OF 

EL  PASO,  CITY  OF  

RRST  COLONY  LI.D ._.. 

RRST  COLONY  LI.D 

FIRST  COLONY  LI.D.  

FLORENCE.  CITY  OF  

FLOWER  MOUND,  TOWN  OF  .. 
FLOWER  MOUND,  TOWN  OF  ... 
FLOWER  MOUND,  TOWN  OF  .. 
FLOWER  MOUND.  TOWN  OF  „. 
FLOWER  MOUND.  TOWN  OF  .. 
FLOWER  MOUND,  TOWN  OF  ... 
FLOWER  MOUND.  TOWN  OF  ... 
FLOWER  MOUND,  TOWN  OF  _, 
FLOWER  MOUND,  TOWN  OF  .., 
FLOWER  MOUND,  TOWN  OF  .. 

FORT  BEND  COUNTY*  

FORT  BEND  COUNTY*  

FORT  BEND  COUI^TY*  

FORT  BEND  COUNTY* 

FORT  BEND  COUNTY*  

FORT  BEND  COUNTY*  

FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 
FORT  BEND  COUNTY* 

FORT  BEND  COUNTY*  

FORT  BEND  COUNTY* 

FORT  BEND  COUNTY  LI.D.  #2 


Panel 




— 

•••••••v»***f •••••* 

" 



— 



4812100391 

48121C0510 

48121C0365 

48121C0626 

4812100220 

48121C0240 

48121C0335 

48121C0540 

48121C0510 

48121C0000 

48121C0520 

48121C0529 

48121C0528 

4802140027 

4802140015 

4802140000 

4802140000 

4802140021 

4802140026 

4802140022 

48157C0265 

48157C0255 

48157CO00O 

48491C0000 

48121C0685 

48121C0680 

48121C0540 

48121 C0529 

48121C0533 

48121C0000 

48121C0515 

48121C0S20 

48121 C0528 

48121C0545 

48157C0265 

48157C02S5 

48157C0240 

4815700230 

48157C0215 

48157C0220 

48157C0356 

48157C0375 

48157C0400 

48157C042S 

48157C0450 

481S7C0475 

48157C0500 

48157C0S25 

48157C0280 

48157C0290 

4815700295 

48157C0325 

48157C0350 

48157C0560 

48157C0270 

48157CO00O 

48157C0015 

48157C0020 

48157C0050 

48157C0075 

48157C0085 

48157C0100 

48157C0105 

4815700115 

48157C0120 

48157C0140 

48157C0175 

48157C0200 

48157C0205 

48157C0210 

48157C0235 

48157C0245 

48157C0260 

48157C0255 


Panel  date 
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06 

TEXAS                     

FORT  BEHO  COUNTY  LI.D.  #2  _ 

48157C0000 

1/3/97 

06 

TEXAS 

FORT  BEND  COUNTY  LI.D.  f2  „      .„     

48157C0235 

1/3«7 

06 

TEXAS 

FORT  BEND  COUNTY  LI.D.  »7  

48157C0230 

1/3«7 

06 

TEXAS -    .....         

TEXAS ..... 

FORT  BEND  COUNTY  LI.D.  #7  

FORT  BEND  COUNTY  LI.D.  #7  

48157C0235 
48157C0000 

1/3/97 

06 

1/3«7 

06 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #2 :.... 

48157C0140 

1/3/97 

06 

TEXAS. „ „        -      . 

FORT  BEND  COUNTY  M.U.D.  #2 

48157C0120 

1/3/97 

06 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #23 

48157CQ290 

1/3«7 

06  .„. 

TEXAS „ 

FORT  BEND  COUNTY  M.U.D.  #23  ...„.„„ 

48157C0000 

1/3/97 

06 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #25 

48157C0120 

1/3«7 

06 -. 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #25 

48157C0000 

1/3«7 

06 

TEXAS..-..     „ 

FORT  BEND  COUNTY  M.U.D.  #30 -. 

48157C0000 

1/3«7 

06  .„ 

TEXAS    

FORT  BEND  COUNTY  M.U.D.  #34 _ 

48157C00e5 

1/3»7 

06 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #34  ...„ 

48157C0000 

1/3«7 

06 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #35 

48157C0065 

1/3«7 

06 

TEXAS    „....__. 

FORT  BEND  COUNTY  M.U.D.  #35 „. 

48157C0000 

1/3«7 

06 

TEXAS...          ..„ _.. 

FORT  BEND  COUNTY  M.U.D.  #41  

48157C0120 

1/3«7 

06 

TEXAS     ....„ 

FORT  BEND  COUNTY  M.U.D.  #41 .„. 

48157C0000 

1/3«7 

06 

TEXAS                                             ,    

TEXAS      

FORT  BEND  COUNTY  M.U.D.  #42 

48157C0000 
48157C0075 

1/3/97 

06 

FORT  BEND  COUNTY  M.U.D.  #81  

1/3/97 

06 

TEXAS 

FORT  BEND  COUNTY  M.U.D.  #81  

48157C0000 

1/3«7 

06 

TEXAS _.„ 

FULSHEAR.  CITY  OF 

48157C0100 

1/3«7 

06 

TEXAS . _. 

FULSHEAR.  CITY  OF 

48157C0000 

1/3/97 

06 

TEXAS        

FULSHEAR.  CITY  OF 

48157C0075 

1/3«7 

06 

TEXAS — 

GARFIELD,  VILLAGE  OF 

48453C0000 

6/5/97 

06     

TEXAS ^ - 

GFORGFTOWN.  CITY  OF  

48491 COOOO 

1/3«7 

06 

TEXAS ~~_™..~™_~ 

GRANGER.  CITY  OF 

48491 COOOO 

1/3«7 

06 

TEXAS         

HACKBERRY.  TOWN  OF ..    

48121C0420 

AI2I97 

06 

TEXAS .„.....—..... ....«__„.._.—_....-,..... 

HACKBERRY.  TOWN  OF _ 

481 21 COOOO 

4/2/97 

06 

TEXAS 

HEBRON.  TOWN  OF 

48121C0586 

4/2«7 

06 

TEXAS „ 

HEBRON,  TOWN  OF 

48121C0578 

Al2m 

06 ._..,... 

TEXAS 

HEBRON,  TOWN  OF ^ 

48121C0567 

AaJ97 

06 

TEXAS _ 

HEBRON,  TOWN  OF 

48121COO00 

4/2/97 

06 

TEXAS 

HEBRON,  TOWN  OF 

48121C0559 

At2JVJ 

06 

TEXAS 

HFBRON  TOWNOF 

48121 C0570 
48121C0555 

A/2J97 

06 

HICKORY  CREEK,  TOWN  OF  

4/2/97 

06 

TEXAS ~ _. . 

HrcKORY  CREEK.  TOWN  OF  

48121C0632 

4/2«7 

06 „ 

TEXAS 

HKy<ORY  CREEK.  TOWN  OF 

48121C0527 

4«/97 

06 

TEXAS .         ...„„.„ 

HICKORY  CREEK,  TOWN  OF 

48121C0393 

4/2«7 

06 

TEXAS 

HICKORY  CREEK.  TOWN  OF  

48121COOO0 

At2m 

06 

TEXAS 

HICKORY  CREEK.  TOWN  OF 

48121C0531 

AI2JVT 

06 

TEXAS .. _„ 

HrcKORY  CREEK,  TOWN  OF  

48121C0534 

A/2J97 

06 

TEXAS  

HIGHLAND  VILLAGE,  VILLAGE  OF  

48121C0S34 

4/2/97 

06 

TEXAS 

HIGHLAND  VILLAGE.  VILLAGE  OF  

43121  COOOO 

A12JV7 

06  - 

TEXAS 

HK3HLAND  VILLAGE.  VILLAGE  OF 

48121CQ533 

4/2/97 

06 „ 

TEXAS 

HK3HLAND  VILLAGE,  VILLAGE  OF  

48121C0531 

M2KH 

06 

TEXAS 

HK3HLAND  VILLAGE.  VILLAGE  OF  .„ 

48121C0529 

M2fSn 

06 

TEXAS 

HKiHLAND  VILLAGE,  VILLAGE  OF  

48121C0527 

AI2J97 

06 

TEXAS ._™ .™.„»_ 

HOUSTON.  CITY  OF  

48157C0280 

MZIVT 

06 

TEXAS. 

TEXAS 

HOUfrrnN  riTYnp               

48157C0120 
48157C0065 

1/3/97 

06 

HOtiSTON,  CITY  OF    > 

1/3«7 

06       .._ 

TEXAS .„ _ „ 

HOtJSTON,  CITY  OF    

48157C0106 

1/3/97 

06     

TEXAS     _. 

HOUSTON.  CITY  OF 

48157C0140 

1/3«7 

06 

TEXAS 

HOUSTON.  CITY  OF  

48157C0260 

1/3/97 

06 

TEXAS 

HUTTO.  TOWN  OF  .._ „             „     

48491  COOOO 

1/3«7 

06       „„ 

TEXAS ^ 

TEXAS 

JONFSTOWN.  CITY  OF 

48453C0000 

48121C0500 

6/5/97 

06        ... 

JUSTIN,  CITY  OF            

4/2/97 

06     .    „ 

TEXAS  

JUSTIN,  CITY  OF _„ „„ 

48121C0000 

4/2/97 

06 

TEXAS _ 

TEXAS 

JUSTIN.  CITY  OF  _           _      „       

48121C048S 
48157C0350 

4/2/97 

06 

KENOLETON,  TOWN  OF  _.... 

1/3/97 

06 

TFYAS 

KENDLETON.  TOWN  OF 

48157C032S 

MM7 

06 

TEXAS 

KENDLETON,  TOWN  OF 

48157C0000 

\I2IV7 

06 

TEXAS .„.. 

KINGSBRIDGE  MUD 

48157C0120 

1/3/97 

06 

TEXAS 

KINGSBRIDGE  M.U.D .... 

48157CO0OO 

1/3«7 

06 

TEXAS  

KRUGERVILLE,  CITY  OF 

48121C0265 

^I2JV7 

06 

TEXAS 

KRtK5FRVII  1  F,  CITY  OF 

48121C0000 

AI2J97 

06 

TEXAS 

KRIJM,  CTTYOP                               

48121C0215 

^2Kt 

06 

TEXAS „...    

TEXAS 

KHUM,  CITYOF                      .,.„ 

481210)000 
48453C000Q 

4/2/97 

06 

iAflnvi.<;TA  rjTvnP 

lAKFDAilAS.  CITYOF  

6/5i«7 
AI2IV7 

06 

TEXAS...™     ^ 

48121C0655 

06 

TEXAS 

I AKF  OAl  1  A<>  riTY  DF 

481 21  COOOO 

AITlSt 

06 

TEXAS 

LAKE  DALLAS.  CITY  OF 

48121CU393 

AI2K1 

06 

TEXAS ..._ 

LAKE  DALLAS.  CITY  OF 

48121C0532 

4/2«7 

06 

TEXAS      _ 

LAKE  DALLAS.  CITY  OF 

48121C0384 

M2K1 
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06 

TEXAS 

LAKE  DALLAS.  CITY  OF  ..    

48121C0531 

4/2«7 

06 

TEXAS  ...... — ...„ 

LAKEWAY,  QTY  OF  

48453C0000 

6««7 

06 

TEXAS 

LAKEWOOO.  VILLAGE  OF  

48121C0415 

4/2/97 

06 ........ 

TEXAS i. . 

LAKEWOOD,  VILLAGE  OF  

48121C0000 
48491C0000 

4/2/97 

06 

LEANOER,  CITY  OF  

1/3/97 

06     ..... 

TEXAS : 

LEANDER.  CITY  OF  

48453CO0Q0 

6«/97 

06 

TEXAS 

1  FWISVII I  F,  CITY  OF 

48121C0705 

4/2/97 

06 

TEXAS 

LEWISVILLE.  CITY  OF  _        

48121C0S65 

4/2/D7 

06 

TEXAS  ._ „ 

LEWISVILLE.  CITY  OF 

48121C0558 

4/2«7 

06 

TEXAS ™ 

LEWISVILLE.  CITY  OF 

4812100550 

WKt 

06 

TEXAS 

IFWISVIIIF.CITYOF 

48121C0000 

ViKt 

06 

TEX/^S . 

1  FWISVII  I  F,  CITY  OF 

48121C0S32 

4/2«7 

06     ~... 

TEXAS 

1  FWISVII  I F.  CITY  OF 

48121C0533 

Aom 

06 

TEXAS 

LEWISVILLE,  CITY  OF 

48121C0534 

4I2J97 

06 

TEXAS »_.. 

LEWISVILLE.  CITY  OF 

48121C0545 

Aom 

06 

TEX/kS .. ~. ....„_„ - 

LEWISViaE.  CITY  OF 

48121C0555 

4/2/97 

06 

TEXAS 

1  FWIRVH  1  F.  CITY  OF 

48121C0667 

A/2J97 

06  — 

TEXAS 

IFWISVIIIF.CITYOF 

48121C0685 

4/2«7 

06 

TEXAS 

1  FWISVII  I  F.  QTY  OF  

4812100570 

4f2/97 

06 

TEXAS 

UNGOLN  PARK.  TOWN  OF ... 

48121C0405 

AI21VT 

06 

TEXAS 

UNCOLN  PARK.  TOWN  OF _.     „ 

48121C0000 

AI2KT 

06 

TEXAS 

LITTLE  ELM.  TOWN  OF 

4612100420 

AOKT 

06 

TEXAS 

LITTLE  ELM.  TOWN  OF 

48121C0415 

Aom 

06 

TEXAS  .... 

LITTLE  ELM.  TOWN  OF 

48121C0000 

4/2«7 

06 

TEXAS . «. ,..., 

MANOa  CITY  OF  

48453C0000 

6/S«7 

06 

TEXAS 

MARSHALL  CREEK.  TOWN  OF      

48121C0515 

4/2/97 

06 

TEXAS.   .-. 

MARSHALL  CREEK.  TOWN  OF 

48121C0000 

4/2A7 

06 

TEX/kS 

uPATiniMR  rrrvm:                       

48157C0000 

1/3/97 

06 

MISSION  BEND  M.U.D.  #1  .._ 

48157C0120 

1/3«7 

06 

TEXAS 

MISSOURI  CITY.  CITY  OF     .      „. 

48157C0290 

1/3W7 

06 

TEXAS ~~.~..~~~....~. 

MISSOURI  CITY.  CITY  OF 

48157C0265 

1/3/97 

06    

TEXAS .    .._   . 

MISSOURI  CITY.  CITY  OF  ._ 

481S7C0255 

1/3/97 

06 

TEXAS -. -... 

MISSOURI  CITY,  CITY  OF         

48157C0260 

1/3/97 

06 

TEXAS .. 

MISSOURI  CITY,  CITY  OF  ..„ 

48157Ca270 

1/3»7 

06 

TEXAS 

NEEDVILLE.  CITY  OF       

NEEDVILLE.  CITY  OF  

48157C0375 
48157C0000 

1/3/97 

06 

TEXAS 

1/3»7 

06 

TEXAS.™ _~. 

NORTHLAKE.  TOWN  OF  

48121C0615 

4/2/97 

06..„   . 

TEXAS 

NORTHLAKE.  TOWN  OF  ...      .           ...      

4812100495 

4/2/97 

06 

TEX/KS .,.., 

MQirmt  ^F   TOMMM  HP      ,,„ 

48121C0485 

4/2/97 

06 

TEXAS .. 

NORTHLAKE,  TOWN  OF 

46121C0345 

4/2A7 

06 

TEXAS 

NORTHLAKE.  TOWN  OF  ' 

48121C0000 

4/2A7 

06 

TEXAS ._ 

NORTHLAKE,  TOWN  OF  

48121C0365 

4^/97 

06 

TEX/SS ~..„.~.. ...........™............... 

NORTHLAKE.  TOWN  OF  

48121C0S06 

40107 

06    .    . 

TEXAS..... 

OAK  POINT,  CITY  OF 

48121C0415 

40107 

06-.. 

TEXAS.™ 

OAK  POINT.  CITY  OF        

48121C0000 

4/2/97 

06 

TEXAS _ 

OAK  POINT,  QXr<  OF  

48121C0405 

4/2/97 

06 

TEX/kS — 

OAK  POINT.  CITY  OF  .....   

48121C0385 

40/97 

06 

TEXAS  

OAK  POINT.  CITY  OF 

48121C0392 

4/2/97 

06 

TEXAS - - 

ORANGE  COUNTY*  ... 

4805100200 

6/5/97 

fl»U 

TEXAS        

ORANGE  COUNTY*  ^ 

4805100075 

ean7 

«6     .._ 

TEXAS ...    .„.. 

ORANGE  COUNTY*      „™. 

4805100000 

VSI07 

06 

TEX/SS .. 

ORANGE  COUNTY*  

4805100100 

6/5/97 

06    

TEX/kS »   ... 

ORANGE,  CITY  OF  

ORANGE.  CITY  OF  

4805120020 
48O512UO00 

60/97 

06 

TEXAS 

6»97 

06       « 

TEXAS 

ORANGE.  CITY  OF  ., ^ 

4805120005 

6QA7 

06      -.. 

TEX/SS  ....~_„™ ™ ...™_^..._.„„... _....„ 

ORANGE.  CITY  OF  

4805120015 

6/S«7 

06*  „.. 

TEXAS.... 

ORANGE.  CITY  OF  . .. 

4805120010 

6^/97 

06 

TEXAS 

PARKER  COUNTY*  

1/3/97 

06 

TEXAS -. 

PARKER  COUNTY*  

4805200125 

1/3/97 

06 

TEXAS . .- 

PARKER  COUNTY*  

48052002% 

1/3«7 

06 

TEXAS -   

PARKER  COUNTY*  

4805200220 

1/3«7 

06 

TEXAS ™.- . .... ..™..„.........~._ 

PARKER  COUNTY*  

4805200215 

1/3/97 

06 

TEXAS     ...» 

PARKER  COUNTY*  

4805200150 

1/3/97 

06 

TEXAS :...* 

PARKER  COUNTY* 

4805200205 

1/3A7 

06 

TEXAS 

PARKER  COUNTY*  ;. _.    ... 

4805200285 

1/3/97 

06 ..- 

TEXAS ...~ 

PARKER  COUNTY*  

4805200300 

1/3«7 

06 

TEXAS ..    -. - 

PECAN  GROVE  M.U.D.  

481S7C0230 

1/3«7 

06 

TEXAS . - ~       ...... 

PECAN  GROVE  M.U.D.  v 

PECAN  GROVE  M.U.D.  

48157C0000 
48157C0115 

^/3l07 

06 „. 

TEXAS 

\I3I07 

06 

TEXAS i 

PFLUGERVILLE.  CITY  OF  

48453CO0O0 

9KI07 

06 „.. 

TEX/SS  ......1 — 

PILOT  POINT.  TOWN  OF 

48121C0115 

4OI07 

06 

TEXAS . 

PILOT  POINT.  TOWN  OF 

48121C0000 

40KI 

06 

TEXAS 

PLEAK,  VILLAGE  OF  

48157C0375 

MM7 

06 

TEXAS .ft - 

PLEAK.  VILLAGE  OF „       

48157C0220 

i/a«7 
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06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 

dB 

06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
TEXAS 
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....«..««......«..«..*-.««..■«...*.....«      li ■■mm     . 
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....................................■....♦..»*............»*...■.. 

3     ■ 


.J.. 


Community 


PLEAK,  VILLAGE  OF  

PLEAK,  VILLAGE  OF  

PLEAK.  VILLAGE  OF  

PONDER,  CITY  OF  

PONDER,  CITY  OF  

PONDER,  OTY  OF  

RICHMOND,  CITY  OF  

RICHMOND,  CITY  OF  

RICHMOND,  CITY  OF  

RICHMOND.  CITY  OF  

ROANOKE,  CITY  OF 

ROANOKE,  CITY  OF 

ROANOKE,  CITY  OF 

ROANOKE.  CITY  OF 

ROLLINGWOOD,  CITY  OF ... 

ROSENBERG,  CITY  OF  

ROSENBERG.  CITY  OF  ....... 

ROSENBERG.  CITY  OF  

ROSENBERG.  CITY  OF  

ROSENBERG.  CITY  OF 

ROSENBERG,  CITY  OF  ....... 

ROSENBERG,  CITY  OF  . 

ROUND  ROCK,  CITY  OF  ..... 
ROUND  ROCK,  CITY  OF  „.,. 
ROUND  ROCK,  CITY  OF  „.. 

ROWLETT,  CITY  OF  

ROWLETT,  CITY  OF  

ROWLETT,  CITY  OF  

SAN  LEANNA,  CITY  OF 

SANGER.  CITY  OF 

SANGER.  CITY  OF 

SANGER.  CITY  OF 

SANGER.  CITY  OF 

SHADY  SHORES.  CITY  OF 
SHADY  SHORES,  CITY  OF 
SHADY  SHORES,  CITY  OF  , 
SHADY  SHORES,  CITY  OF 
SHADY  SHORES,  CITY  OF 
SHADY  SHORES.  CITY  OF 
SIMONTON.  VILLAGE  OF  .... 
SIMONTON.  VILLAGE  OF  ... 
SIMONTON,  VILLAGE  OF  .... 

STAFFORD,  CITY  OF  

STAFFORD,  CITY  OF  

STAFFORD,  CITY  OF  

SUGAR  LAND,  CITY  OF  

SUGAR  LAND,  CITY  OF 

SUGAR  LAND,  CITY  OF  

SUGAR  LAND,  CITY  OF  ..... 

SUGAR  LAND.  CITY  OF  

SUGAR  LAND.  CITY  OF  

SUGAR  LAND,  CITY  OF  

SUGAR  LAND,  CITY  OF  

SUGAR  LAND,  CITY  OF  

SUNSET  VALLEY,  CITY  OF 
SUNSET  VALLEY.  CITY  OF 
SUNSET  VALLEY.  CITY  OF 

TAYLOR,  CITY  OF  

THE  COLONY,  CITY  OF  

THE  COLONY.  CITY  OF  

THE  COLONY.  CITY  OF  

THE  COLONY.  CITY  OF  

THE  COLONY.  CITY  OF 
THE  COLONY.  CITY  OF  .. 
THE  COLONY.  CITY  OF  _ 
THE  COLONY,  CITY  OF  „ 
THE  COLONY,  CITY  OF  .. 
THE  COLONY,  CITY  OF  .. 
THE  COLONY,  CfTY  OF  .. 
THOMPSONS,  TOWN  OF 
THOMPSONS,  TOWN  OF 
THOMPSONS,  TOWN  OF 
THOMPSONS,  TOWN  OF 
THOMPSONS.  TOWN  OF 


Panel 


48157C0215 
48157C0000 
48157C0355 
48121C0345 
48121C0335 
4812100000 
48157C0230 
48157C0220 
48157C0210 
48157C0000 
4812IC0650 
48121C0495 
48121C0000 
48121C0515 
48453C0000 
48157C0240 
48157C0205 
48157C0000 
48157C0200 
48157C0210 
48157C0220 
48157C0215 
46491 C0330 
48491C0O0O 
48453C0000 
4801850010 
4801850005 
4801850000 
48453C0000 
48121C0210 
48121 C0070 
48121CO000 
48121C0205 
48121C0394 
48121C0392 
48121C0391 
48121C0000 
48121C0387 
48121C0393 
48157C0075 
48157CO00O 
48157C0050 
48157C0260 
48157C0255 
48157C0140 
48157C0230 
48157C0140 
48157C0120 
48157C0000 
48157C0235 
48157C0265 
48157C0255 
4815700245 
48157C0240 
48453C0255 
48453C0210 
48453C0000 
48491 COOOO 
48121C0586 
48121C0000 
48121C0420 
48121C0555 
48121C0556 
48121C0557 
48121 C0558 
4812100550 
48121C0S67 
48121C0578 
48121C0576 
48157C0425 
48157C0400 
48157C0245 
48157C0000 
48157C0265 


Panel  dale 


Region, 


1/3/97 

1/3/97 

1/3«7 

4/2/97 

4/2/97 

4/2/97 

1/3/97 

1/3«7 

1/3/97 

1/3/97 

4««7 

4/2/97 

4/2/97 

4/2/97 

6/5/97 

1/3«7 

1/3«7 

1/3/07 

1/3/97 

1/3/97 

1/3/B7 

1/3/97 

1/3/97 

1/3/97 

6/5/97 

6/5/97 

6/5/97 

6/5/97 

6/5/97 

4/2/97 

4/2/97 

4/2/97 

4/2/B7 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2«7 

4/2/97 

1/3/97 

1/3«7 

t/3/»7 

1/3/97 

1/3«7 

1/3/97 

1/3/97 

1/3^7 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

6/S/B7 

6/5/97 

6/S/97 

1/3/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97* 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

4/2/97 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

1/3/97 


06 

06 . — 

OS 

06  ...., 

06 

06  .j — 
06.1.... 
06  — 

OB 

06 IZ 

06  — 
06 

06  — 
06 

06  Z! 

06 

06 

06„.l 

06 

06 

06 

06 

06..... 

06 

06 

06 

06 

06 

06 

06 

07  — 

07 

07  — 

07 

07 

07 

07 ..-« 

07 

07 

07 

07..-...^ 

07 

07 . 

07 . 

07 

07 

07 

07 

07 . 

07 

07 

07 ...... 

07 

07 

07 

07 

07 

07 . 

07 

07 

07 

07 

07 ,. 

07 ...._. 

07 

07 

07  ...... 

07 ...._. 

07 

07 

07 

07  „ 

07 


State 


TEXAS... 
TEXAS... 
TEXAS... 
TEXAS.. 
TEXAS  „. 
TEXAS.. 
TEXAS... 
TEXAS  .„ 
TEXAS... 
TEXAS... 

TEXAS  

TEXAS 

TEXAS „., 

TEXAS  

TEX/^S 

TEXAS 

TEXAS  .„ 

TEXAS  

TEXAS 

TEXAS  . 

TEXAS  

TEXAS  

TEXAS. 

TEXAS  

TEXAS  *.... 

TEXAS  

TEXAS  

TEXAS  

TEXAS  

TEXAS  . 

TEX/^ 

IOWA ._ 

IOWA  .....•••< 

IOWA 

K)WA 

IOWA 

IOWA 

IOWA  .•*»,«M 
IOWA  ........ 

IOWA  .••—.... 

IOWA 

IOWA 

IOWA  ......... 

IOWA „ 

IOWA 


MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 
MISSOURI 


■•■•••«■••■•■•••■••■•■•■••*•»>•>•■■>•■••■••••••■•■••••••■• 

•>••■•■>■•«•*•>•••••  ■■■■■■■— ——#»»M>i»y»»*»— »•■»■•*  ■ 


Community 


THR/UX  CITY  OF  

THRALL.  CITY  OF 

TRAVIS  COUNTY* 

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TROPHY  CLUB,  TOWN  OF 

TROPHY  CLUB,  TOWN  OF 

TROPHY  CLUB,  TOWN  OF  

TROPHY  CLUB,  TOWN  OF  

TROPHY  CLUB,  TOWN  OF  

WEATHERFORD.  CITY  OF 

WEATHERFORD,  CITY  OF 

WEATHERFORD,  CITY  OF 

WEST  KEEGANS  BAYOU  IMPROVEMENT 

WEST  LAKE  HILLS.  CITY  OF 

WESTLAKE.  TOWN  OF  

WESTLAKE,  TOWN  OF 

WESTLAKE,  TOWN  OF 

WESTLAKE,  TOWN  OF 

WILLIAMSON  COUNTY 

WILLIAMSON  COUNTY*  

WILU/KMSON  COUNTY*  „ 

WILLIAMSON  COUNTY*  

WILLOW  FORK  DRAINAGE  DISTRKTr 

WILLOW  FORK  DRAINAGE  DISTRICT 

WILLOW  FORK  DRAINAGE  DISTRICT 

WILLOW  FORK  DRAINAGE  DISTRICT 

WILLOW  FORK  DRAINAGE  DISTRICT 

WILLOW  PARK,  CITY  OF 

UNN  GROVE,  CITY  OF  . 

LINN  GROVE,  CITY  OF  . 

MAHASKA  COUNTY*  „... 

MAHASKA  COUNTY*  ..„ 

M/VHASKA  COUNTY*  .._. 

MAHASKA  COUNTY*  ..... 

MAHASKA  COUNTY*  ..... 

MAHASKA  COUNTY*  ..... 

MAHASKA  COUNTY*  ..... 

MAHASKA  COUNTY*  ...„ 

NORWAY,  CITY  OF 

NORWAY,  CITY  OF 

PISGAH.  CITY  OF  

PISGAH,  CITY  OF 

BUTLER  COUNTY 

BUTLER  COUNTY 

BUTLER  COUNTY 

BUTLER  COUNTY 

BUTLER  COUNTY 

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  .. 

CLARK  COUNTY*  

CLARK  COUNTY* 

CLARK  COUNTY* : 

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

GREENE  COUNTY* 

GREENE  COUNTY* 

LAMAR  HEIGHTS.  VILLAGE  OF  , 

POPLAR  BLUFF,  CITY  OF 

POPLAR  BLUFF.  CITY  OF _.. 

POPLAR  BLUFF,  OTY  OF 

POPLAR  BLUFF,  CITY  OF 

POPLAR  BLUFF.  CITY  OF 

STONE  COUNTY 

STONE  COUNTY 

STONE  COUNTY  ..._ :... 

STONE  COUNTY 

STONE  COUNTY 

STONE  COUNTY  ..„ .... 


>•*••■«••••••• 


Panel 


TSTONE  COUNTY 


48491  COOOO 
48491C0000 
48453C0170 
48453C02S6 
48453C0000 
48453C0210 
4845300215 
48121C0660 
4612100515 
48121C0000 
48121C0620 
48121C06S5 
4806220010 
4805220005 
4806220000 
48157C0000 
48453C0000 
48121C0660 
48121C0656 
48121C0615 
48121C0000 
48491C0000 
48491 C0330 
4649100325 
48491C0306 
48157C0105 
48157C0000 
48157C0100 
48157C0065 
48157C0020 
4811640005 
1900329909 
190032  B 

1906880005 

1908880003 

1908880001 

1908880002 

1908880000 

1908880004 

1908880006 

1906329999 

190632A 

1901519999 

190151A 

2900440140 

2900440130 

2900440120 

2900440110 

2900440000 

2907920000 

2907920004 

2907920002 

2907920001 

2907920003 

2907929999 

2907920006 

2907920007 

2907920005 

2907820000 

2907820095 

2909210001 

2900470004 

2900470003 

2900470002 

2900470001 

2900470000 

2904290150 

2904290125 

2904290100 

2904290075 

2904290050 

2904290025 

2904290000 


1/3«7 
1/W97 

wm 

6/5/97 
6/5/97 
4/2/97 

Aizm 

4/2/97 
4/2/97 
1/3/97 
1/3/07 
1/3/97 
1/3/97 
6/5/97 
4/2/97 
40/97 
4007 
AI2KT 
My«7 
1/3/97 
1/3«7 
1/3/97 
1/3/97 
1/3/07 
1/3/97 
1/3/97 
1/3/97 
1/W97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
3/1/97 
2/19^7 
2/10/97 
2/19/97 
2/19^ 
2/10/97 
2/1/97 
2/1/97 
2/1/97 
2/1/97 
2/1/97 
2/1/97 
2/1/97 
2/1/97 
2/1/97 
1/17/97 
1/17/97 
6/19/97 
2/1 9«7 
2/19/97 
2/19/97 
2/19lf97 
2/19/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
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Region 


07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
06 
08 
06 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
06 
08 
08 
08 
06 
08 
08 
06 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 


State 


NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA. 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

NEBRASKA  . 

CXX.ORADO 

COLORADO 

COLORAEX) 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORAIX) 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 


Community 


DODGE  COUNTY*  ...... 

DODGE  COUNTY* 

DODGE  COUNTY*  ..„.. 
DODGE  COUNTY*  ...... 

DODGE  COUNTY* 

LINCOLN.  CRY  OF  

LINCOLN.  CfTY  OF  ..... 

UNCOLN.  CITY  OF  

SCR1BNER,  CITY  OF  .. 
SCRIBNER,  CITY  OF  .. 
SCRIBNER,  CITY  OF  .. 
SCRIBNER.  CRY  OF  ., 
SCRIBNER,  CITY  OF  .. 
CALHAN.  TOWN  OF  .... 
CALHAN,  TOWN  OF  .... 
PALHAN.  TOWN  OF  .... 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS, 
COLORAIX)  SPRINGS, 
COLORADO  SPRINGS, 
COLORADO  SPRINGS. 


CITY 
CITY 
CITY 
aTY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 
CITY 


OF 

OF 

OF 

OF „ 

OF 

OF 

OF ; , 

OF 

OF , 

OF 

Or  M..«.M. 

OF 

OF , 

OF 

OF 

OF 

OF 

OF 

OF „.„„, 

OF 

OF , 

V^<   ■■■■■•■••••••••< 

OF 

OF 

OF „.. 

OF 

OF „, 

OF 

OF 

OF 

OF 

OF  "'"ZZZ 

OF 

OF 

OF 

OF 

OF 

OF 

OF 

OF 

OF 

OF  Z'"ZZ. 

OF 

OF 

OF 

OF „ , 

OF 

OF 

OF „., 

OF 

OF 

OF 

OF 

OF 


3100680080 

3100680075 

3100680040 

3100680020 

3100680000 

3152730030 

3152730020 

3152730025 

3100710003 

3100710002 

3100710001 

3100710000 

3100710004 

08041C0393 

0604100000 

08041C0391 

08041 C0S07 

08041C0504 

0804100495 

08041C0484 

08041 C0494 

08041C0728 

08041 C0729 

08041 C0731 

08041 C0732 

08041 C0733 

08041C0734 

08041C0736 

08041 C0737 

08041C0739 

08041C0741 

08041C0742 

08041C0743 

0804100744 

0804100751 

0804100752 

0804100753 

0804100754 

0804100756 

0804100760 

0804100761 

0804100508 

0604100000 

0804100287 

0804100290 

0604100544 

0804100545 

0804100575 

0804100706 

0804100707 

0804100709 

0804100726 

0804100727 

0804100511 

0804100512 

Oe04lC0513 

0604100514 

0604100516 

0804100517 

0804100518 

0804100519 

0804100764 

0804100768 

0804100769 

0804100770 

0804100780 

0804100790 

0804100950 

0804100956 

0804100957 

0804101000 

0804100763 

0804100509 

0804100528 


Panel  date 


Region 


6/5/97 
6/S/87 
6/5/97 
6/S/97 
6/5/97 
6/19/97 
6/19/97 
6/19/97 
6/5/97 
6/5/97 
Af5/B7 
6/5/97 
6/5f97 
3/17/97 
3/17/97 
3/17/97 
3tUI97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 


06 
06 
08 
08 
08 
06 
QB 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
4» 
08 

m 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08. 

08, 

08. 

08. 

08. 

08. 

08. 

08. 

08. 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 


State 


COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO 

COLORADO. 

COLORADO  . 

COLORADO  . 

COLORADO. 

COLORADO  . 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO  . 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO  . 

COLORADO  . 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO. 

COLORADO 

COLORADO 

COLORADO 


Community 


COLORADO  SPRINGS.  CITY 
COLORADO  SPRINGS,  CITY 
COLORADO  SPRINGS,  CITY 
COLORADO  SPRINGS.  CITY 
COLORADO  SPRINGS,  CITY 
COLORADO  SPRINGS.  CITY 
COLORADO  SPRINGS.  CITY 
COLORADO  SPRINGS.  CITY 
COLORADO  SPRINGS.  CITY 
COLORADO  SPRINGS,  CITY 

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  _. 

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  ; 

EL  PASO  COUNTY*  

fL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY* „ 

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY* ..... 

EL  PASO  COUNTY* „... 

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY- 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 
EL  PASO  COUNTY* 


OF 
OF 
OF 
OF 
OF 
OF 
OF 
OF 
OF 
OF 


Panel 


Panel  date 


08041C0529 

0804100530 

0804100536 

0604100537 

0804100538 

0804100539 

0804100543 

08041C0295 

0804100503 

08041C0506 

0804101225 

08041C1180 

0604101165 

0804101155 

0804101160 

0804100850 

0804100875 

0804100900 

0804100925 

08041C0935 

06041C0950 

08041C0951 

0804100952 

08041C0490 

0804101275 

0804101250 

0804100756 

0604100757 

08041 C0760 

0804100761 

0604100763 

0804100287 

08041C0290 

0604100295 

08041C0315 

0804100325 

0004100350 

08041 00375 

08041C0391 

0804100000 

08041C0045 

08041C0075 

0604100100 

08041C0125 

0804100150 

08041C0200 

08041C022S 

06041 C0707 

08041 C0709 

08041C0726 

0eO41C07tt 

08041 C0732..- 

06041C0733 

08041 C0736 

08041C0736 

Oe041C0494 

06041C0495 

0604100503 

08041C0504 

08041C0506 

08041 C0507 

0604100508 

0e041C0509 

0804100512 

0604100516 

0604100617 

06041C0519 

0804100528 

06041COS29 

0804100630 

08041 00535 

0804100536 

08041 C0637 

06041 C0S38 


3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/B7 

3/17/97 

3/17/B7 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/B7 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/1 7«7 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/B7 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 


46350 
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Region 

Stale 

Conwnunily 

Panel 

Panel  date 

08 

COLORADO -    

EL  PASO  COUHVf'  

08041C0539 

3/17/B7 

08 

CTHORAPO       - 

EL  PASO  COUNTY  •  

EL  PASO  COUNTY*  

08041C0543 
08041C0544 

3/17/97 

08 

COLORADO .       .    

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

08041C0545 

3/17/97 

QB 

COLORADO                               ~~ 

EL  PASO  COUNTY*  

08041C0575 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

EL  PASO  COUNTY*  

08041C0600 
06O41C0625 

3/17/97 

08 

COLORADO 

3/17/97 

08 

CO^ORAOO 

EL  PASO  COUNTY*  

08041C0660 
08041C0675 

3/17/97 

08 

COLORADO .— 

EL  PASO  COUNTY*  . 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  „ „. 

0604100702 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

0604100706 

3/17/97 

08 

COLORADO _ 

EL  PASO  COUNTY*  „          „    

08041C0741 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

06041C0742 

3/17/97 

08 .._ 

COLORADO  ..... 

EL  PASO  COUNTY*  ..„_ 

08041 C0743 

3/17/97 

08 

COLORADO ™     - 

EL  PASO  COUNTY*  

06041 C0744 

3M7/97 

06 

COLORADO 

EL  PASO  COUNTY*  .._    

08041 C0751 

3/17/97 

06 

COLORADO .     .-.        .-     .       ™ 

EL  PASO  COUNTY*      

08041 C0752 

3/17/97 

08 ..- 

COLORADO _ 

EL  PASO  COUNTY*  .„ 

08041 C0753 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

0eO4lC0754 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

08041C0260 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

08041 C0270 

3/17/97 

06 

COLORADO -_ 

EL  PASO  COUNTY*  _ 

08041 C0276 

3/17/97 

06 

rrMrtRAnn 

EL  PASO  COUNTY*  

08041C0Z77 

3/17/97 

06 

COLORADO      

EL  PASO  COUNTY*  

08041 C0278 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY*  

08041 C0279 

3/17/97 

08 „. 

COLORADO ..- 

EL  PASO  COUNTY*  

0604100285 

3/17/97 

06 

COLORADO -. 

EL  PASO  COUNTY*  

08041C0286 

3/17/97 

06 .._ 

COLORADO 

EL  PASO  COUNTY*  

0604100393 

3/17/97 

06  .„ 

COLORADO -.- „      ._ 

EL  PASO  COUNTY*  „„ 

0604100400 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY* 

06041C0410 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY*  ^.„ 

06041C0425 

3/17/97 

06 

COLORADO    ....- 

EL  PASO  COUNTY*       

06041C0450 

3/17/97 

06 

omoRAno     , 

EL  PASO  COUNTY* ...    „ 

08041C0459 

3/17/97 

06 

Cn^DRAnn ,,,  , 

EL  PASO  COUNTY* 

EL  PASO  CO«,)NTY*  

06041 C0467 
Oe041C0484 

3/17/97 

06 

COLORADO .   

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY* 

0604100764 

3/17/97 

06 

COLORADO -     .          ..„ _     _. 

EL  PASO  COUNTY* _ 

06041C0768 

3/17/97 

08 

COtORAnO 

EL  PASO  COUNTY*  

08041 C07e9 

3/17/97 

06 

COLORADO  ..„.      . 

El  PASO  COUNTY*  

0604100770 

3^7/97 

08 

COLORADO _    

EL  PASO  COUNTY*         

06041 C0780 

3/17/97 

06 

COLORADO ^ _ 

EL  PASO  COUNTY* 

06041 C0790 

3/17/97 

06 

COLORADO.. __     

EL  PASO  COUNTY* 

0804100800 

3^17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

0604100625 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY*  

06041C0953 

3/17/97 

06 

CmORAOO    

EL  PASO  COUNTY*  

06O41CO954 

3/1 7«7 

08 

cmoRAno      ..,          

EL  PASOCOLJNTY* 

06041C0956 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY* 

06041C0957 

3/17/97 

06 

COtORADO      

EL  PASO  COUNTY*  

06041C0958 

3/17/97 

06.._     . 

COLORADO 

EL  PASO  COUNTY* 

06041C09S9 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY* 

06041C0962 

3/17/97 

08 

COLORADO 

EL  PASO  COUNTY*  

06041C0965 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY* 

06O41CO968 

3/17/97 

06 

COLORADO 

OOiORAnO 

EL  PASO  COUNTY* _ 

08041C0667 
0804100970 

3/17/97 

06 

EL  PASO  COUNTY*     

3/17/97 

06 

COIORAfX)    

R,  PASO  CO<.»NTY*      

08041C1000 

3/17/97 

06 

CmORAOO  

EL  PASO  COUNTY*  

06041 C1 025 

3/17/97 

06 

COI.ORADO    

EL  PASO  COUNTY*  

08041C1050 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY*  „ 

06041 01 075 

3/17/97 

06 

COLORADO 

EL  PASO  COUNTY*     _ 

06041C1100 

3/17/97 

06 

COLORADO : 

COJORAOO 

EL  PASO  COUNTY*  

06041C1125 
08O41C1170 

3/17/97 

06 

EL  PASO  COUNTY*        

3/17/97 

08 

COIORADO      

Fl  PASOCOUNTY*     

06041C1190 

3/17/97 

06 

cot  ORADO       

CntORADO 

PI  PA.«?n(THJNTY*      

06041C1200 
06041C1160 
0604100965 

3/17/97 

06 

FOtlNTAIN   riTYOF                            

3/17/97 

08 

COLORADO „ 

fountain;  fclTY  OF _„.... 

3/17/97 

06 

COLORADO 

FOUNTAIN.  CITY  OF 

06041C0958 

.     3/17/97 

06 

COLORADO 

FOUNTAIN,  QTY  OF _... 

08041C09S6 

3/17/97 

06 

COLORADO _     . 

FOUNTAIN.  CTTY  OF 

0604100957 

3/17/97 

06 

COtORAOO 

FOUNTAIN.  CITY  OF 

06041COOOO 

3/17/97 

06 

COLORADO  ....       

FOUNTAIN.  CITY  OF „.. 

0604100763 

3/17/97 

06 

CaORAOO  

FOtlNTAIN.  CTTY  OF 

0604100951 

3/17/97 

08 

Ca  ORADO       

FOUNTAIN,  QTY  OF 

0604100952 

3/17/97 

06 

COLORADO 

FOUNTAIN,  CITY  OF 

06041 00953 

3/17/97 

08 

COLORADO _ 

FOUNTAIN.  CJTY  OF 

06041C0954 

3/17/97 
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Region 


State 


06 

COLORADO 

08  _ 

COLORADO * 

08 

COLORADO ^ 

06 

COLORADO 

08 

COLORADO 

06 

COLORADO ...      .       ^      

06 

COLORADO . 

08 

COLORADO . 

08 

COLORADO 

06 

COLORADO 

06 

COLORADO..... 

06 

COLORADO 

08 

COLORADO 

08 

COLORADO 

08 

COLORADO 

08  .» 

COLORADO 

06 

COLORADO 

06 

COLORADO 

06 

COLORADO _ 

06 

COLORADO ^„ 

06 

COLORADO 

08 

COLORADO 

08 

COLORADO 

06 

COLORADO 

06 

COLORADO 

06 

COLORADO 

08 

COLORADO „ 

06 

COLORADO ; 

06 

COLORADO 

06 

COLORADO ^ 

09 

ARIZONA  

00 

ARIZONA  

09 

ARIZONA  , 

09 

ARIZONA  

09 

CALIFORNIA . 

09  .„ 

CALIFORNIA 

09 

CALIFORNIA  ...„ 

09 

CAUFORNIA ..„ 

00 

CAIIFORNIA       ,,.r 

09 

CALIFORNIA  ...I..: 

09 

CALIFORNIA  ...... ..„ 

09 

CALIFORNIA L ... 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA „ 

09 

CAUFORNIA .^ 

09  ........ 

CALIFORNIA 

08 

CALIFORNIA „„      ._     

09 

CALIFORNIA , 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA . 

09 

CAUFORNIA 

09 „.. 

CAUFORNIA „ 

00 

CALIFORNIA 

00 

CALIFORNIA  ....    '. 

09 

CAUFORNIA ^ 

00 

CAUFORNIA  ......     

09 

CALIFORNIA 

09 

CALIFORNIA  ...± 

09 

CALIFORNIA .. 

09 

CAUFORNIA 

09 

CALIFORNIA „ 

09 

CALIFORNIA „ 

09 

CAUFORNIA 

09 

CALIFORNIA 

09  ._ 

CALIFORNIA 

09 

CALIFORNIA , 

09 

CALIFORNIA 

06 

CALIFORNIA  ...'. 

09 

CALIFORNIA ., 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

Community 


FOUNTAIN.  CITY  OF 

FOUNTAIN,  CITY  OF 

FOUNTAIN,  QTY  OF „. 

GREEN  MOUNTAIN  FALLS,  TOWN  OF 
GREEN  H«OUNTAIN  FALLS,  TOWN  OF 
GREEN  MOUNTAIN  FALLS,  TOWN  OF 
GREEN  MOUNTAIN  FALLS,  TOWN  OF 
GREEN  MOUNTAIN  FALLS.  TOWN  OF 

MANITOU  SPRINGS.  CITY  OF 

MANITOU  SPRINGS,  CITY  OF  

MANITOU  SPRINGS.  CITY  OF 

MANITOU  SPRINGS.  CITY  OF 

MANITOU  SPRINGS,  CITY  OF 

MONUMENT.  TOWN  OF 

MONUMENT.  TOWN  OF 

MONUMENT,  TOWN  OF  

MONUMENT.  TOWN  OF 

MONUMENT,  TOWN  OF 

MONUMENT,  TOWN  OF 

MONUMENT,  TOWN  OF 

PALMER  LAKE,  TOWN  OF 

PALMER  LAKE,  TOWN  OF 

PALMER  LAKE,  TOWN  OF 

PALMER  LAKE.  TOWN  OF 

RAMAH,  TOWN  OF  „„ 

RAMAH,  TOWN  OF  

RAMAH,  TOWN  OF  

WESTMINSTER,  CITY  OF 
WESTMINSTER,  CITY  OF 
WESTMINSTER,  CITY  OF 

NAVAJO  COUNTY* 

NAVAJO  COUNTY* 

NAVAJO  COUNTY* 

NAVAJO  COUNTY* „ 

ADELANTO,  CITY  OF  

ANAHEIM,  CITY  OF  

ANAHEIM,  CITY  OF  

ANAHEIM,  CITY  OF  

ANAHEIM.  QTY  OF  

ANAHEIM.  CITY  OF  „ 

ANAHEIM.  CITY  OF  

ANAHEIM.  CITY  OF  

ANGELS,  CITY  OF  

ANGELS,  CITY  OF  

/KNGELS,  CITY  OF  

APPLE  VALLEY,  CTTY  OF 
APPLE  VALLEY,  CITY  OF 

BARSTOW,  CITY  OF 

BK3  BEAR  LAKE,  CITY  OF 

BLUE  LAKE,  QTY  OF  . 

BREA,  CITY  OF  

BUENA  PARK,  CITY  OF  ... 
CARLSBAD.  CITY  OF 
CARLSBAD.  CITY  OF 
CARLSBAD.  CITY  OF  „. 
CARLSBAD.  CITY  OF  „ 
CARLSBAD.  CITY  OF  .> 
CARLSBAD.  CITY  OF  .„ 
CARLSBAD.  CITY  OF  „. 
CARLSBAD,  CITY  OF  ... 
CARLSBAD,  CITY  OF  ... 
CARLSBAD,  CITY  OF  ..., 
CARLSBAD,  CITY  OF  ... 
CARLSBAD,  QTY  OF  _ 
CARLSBAD.  CITY  OF  ... 
CARLSBAD,  CITY  OF  ™ 
CARLSBAD,  CITY  OF  .„ 
CARLSBAD,  CITY  OF  .„ 
CARLSBAD,  CITY  OF  „. 
CARLSBAD,  CITY  OF  .„ 
CARLSBAD.  CITY  OF  ..„ 
CHINO  HILLS,  CITY  OF  . 

CHINO,  CITY  OF  

CHULA  VISTA,  OTY  OF 


Panel 


Panel  dale 


0804100962 

08041C0966 

08041C1155 

08041C0467 

08041C0466 

08041C0459 

O8O41CO0O0 

08041C0458 

0804100709 

08041C0000 

08041 C0707 

08041 C0702 

08041 C0706 

0804100287 

0804100279 

08041C0276 

08041C0000 

08041C0260 

08041C0278 

08041C0286 

08041 C0276 

0804100260 

O8O41CO000 

0804100045 

08041C0000 

08041C0410 

0804100200 

0800080007 

0800080006 

0800080000 

0400660000 

0400662175 

0400662163 

0400662161 

06071 COOOO 

06059C0021 

06059C0014 

06059C0009 

06059C0015 

06059C0020 

0605900008 

06O59CO000 

0600210002 

0600210001 

0600210000 

06071C6515 

06071  COOOO 

06071  COOOO 

06071 COOOO 

0604386001 

06059C0000 

0605900000 

06073COOOO 

06073C1061 

06073C1052 

06073C1053 

06073C1033 

06073C1029 

06073C0788 

0607300768 

06073C0766 

06073C0767 

06073C0761 

06073C0762 

06073C0763 

06073C0764 

0607300769 

06073C1027 

06073C1032 

06073C1034 

06073C1051 

06071 COOOO 

06071  COOOO 

06073C2181 


3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

3/17/97 

AI2K7 

4/2J97 

4/2«7 

6/5/97 

6/5/97 

6/5«7 

6/5/97 

1/17/97 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

1/3«7 

1/3«7 

1/3/97 

5/19/97 

5/19/97 

5/10/97 

1/17/97 

1/17/97 

1/17/97 

1/17/97 

5/5/97 

1/3«7 

1/3/97 

6/18l«7 

6/19/97 

6/^W97 

6/19/97 

6/1 9«7 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/97 

6/19/07 

6/^9l97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

1/17/97 

1/17/97 

6/19M7 
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Region 


M. 

0». 

08. 

W. 

09. 

09. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

00. 

09. 

00. 

00. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

00. 

00. 

09. 

09. 

00. 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

00 

09 

09 

00 

09 

09 

09 

00 

09 

00 

00 

08 

09 

09 

00 

00 

00 

00 

09 

00 

00 

09 

09 

00 

00 

08 


State 


CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA  . 

CALIFORNIA  , 

CALIFORNIA  , 

CALIFORNIA  , 

CAUFORNIA  , 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFOFmiA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA  , 

CALIFORNIA  . 

CALIFORNIA  , 

CALIFORNIA  , 

CALIFORNIA  , 

CALIFORNIA  , 

CALIFORNIA 

CAUFOf^lA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA . 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA  . 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 


Community 


CHULA  VISTA.  CITY  OF 
CHULA  VISTA,  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA,  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA,  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA,  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  OTY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA.  CITY  OF 
CHULA  VISTA,  CITY  OF 
CHULA  VISTA.  CITY  OF 

COLTON,  CITY  OF 

CORONADO.  CITY  OF  ... 
CORONAOO,  CITY  OF  ... 
CORONADO,  CITY  OF  ... 
CORONADO,  CITY  OF  ... 
CORONADO.  CITY  OF  ... 
CORONADO,  CITY  OF  ... 
CORONADO.  CITY  OF  ... 
CORONADO.  CITY  OF  ... 
CORONAOO.  CITY  OF  ... 
CORONADO.  CITY  OF  ... 
CORONADO.  CITY  OF  ... 
CORONADO.  CITY  OF  ... 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 
COSTA  MESA.  CITY  OF 

CYPRESS.  CITY  OF _ 

DANA  POINT.  CITY  OF  .. 
DANA  POINT,  CITY  OF  .. 

DEL  MAR.  OTY  OF 

DEL  MAR.  CITY  OF 

DEL  MAR.  CITY  OF 

DEL  MAR.  CITY  OF 

EL  CAJOH,  CITY  OF 
EL  CAJON,  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON,  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON.  CITY  OF 
EL  CAJON.  CITY  OF 
ENQNITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENONITAS.  CITY  OF  ... 
ENaNITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENCINITAS.  CITY  OF  ... 
ENCINITAS,  CITY  OF  ... 
ENCINITAS,  CITY  OF  ... 
ENCINITAS.  CITY  OF ... 
ESCONDIDO,  CITY  OF 
ESCONDIDO,  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 


Panel 


06073C2158 

06073C2t57 

06073C2150 

08073C2177 

06073C2156 

06073C2152 

06073C2154 

06073C0000 

06073C1912 

06073C1913 

06073C1914 

06073C1916 

06073C1917 

06073C1918 

06073C1919 

06073C1936 

06073C1938 

06073CI939 

06073C2151 

06071 COOOO 

06073C2153 

06073C2132 

06073C1894 

06073C1887 

06073C1884 

06073C1878 

06073C0000 

0607301883 

06073C1886 

06073C1891 

06073C1913 

06073C2151 

06059C0046 

06059C0054 

06O59COO0O 

06059C0038 

060S0C0037 

06059C0000 

06059C0074 

06069C0000 

06073C1317 

06073C1309 

06073C1307 

06073COOOO 

06073C1668 

0607301666 

06073C1662 

06073C1660 

06073C1663 

06073C0000 

06073C1634 

06073C1654 

06073C1661 

06073C1663 

06073C1667 

06073C1307 

06073C1062 

06073C1068 

06073C1044 

06Q73C1053 

06073C0000 

06073C1033 

06073C1034 

06073C1041 

06073C1042 

06073C1043 

06073C1061 

06073C1063 

06073C0000 

06073C10B1 

06073C1078 

06073C1076 

06073C1077 

06073C0792 


Panel  date 


6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
1/17/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19^7. 
6/19/97 
6/19/97 
1/3/97 
1/3/97 
1/3/97 
1/3/97 
1/3/97 
1/3/97 
1/3/87 
1/3/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/1 9«7 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/10/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 


Region 


00 
09 
09 
09 
09 
00 
00 
00 
00 
09 
00 
00 
00 
00 
09 
09 
00 
00 
08 
08 
00 
00 
08 
00 
00 
00 
00 
00 
08 
00 
00 
00 
08 
00 
00 
00 
00 
00 
00 
08 
00 
00 
00 
00 
00 
00 
00 
08 
08 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
00 
09 


State 


CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFOra«A 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA. 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNI/\ 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA. 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA. 

CAUFORNIA. 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA  . 

CAUFORNIA 

CAUFORNIA. 


Community 


ESCONDIDO.  CITY  OF 
ESCONDIDO,  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 

ESCONDIDO.  CITY  OF 

ESCONDIDO.  CITY  OF  

ESCONDIDO.  CITY  OF 

ESCONDIDO.  CITY  OF 

ESCONDIDO,  CITY  OF  

ESCONDIDO.  CITY  OF 

ESCONDIDO.  CITY  OF 

ESCONDIDO.  CITY  OF 

ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONDIDO.  CITY  OF 
ESCONOIOO,  CITY  OF 
ESCONDIDO.  CITY  OF 

FONTANA.  CITY  OF 

FONTANA.  CITY  OF 

FONTANA.  CITY  OF 

FONTANA.  OTYOF 

FORT  MOJAVE  INDIAN  TRIBE 
FOUNTAIN  VALLEY.  CITY  OF 
FOUNTAIN  VALLEY.  CITY  OF 
FOUNTAIN  VALLEY.  CITY  OF 
FOUNTAIN  VALLEY.  CITY  OF 
FULLERTON.  CITY  OF 
FULLERTON.  CITY  OF 


'••«•«  >»■■■■■• « 


GARDEN  GROVE.  CITY  OF 
GARDEN  GROVE.  CITY  OF 
GARDEN  GROVE.  CITY  OF 
GARDEN  GROVE.  CITY  OF 
GARDEN  GROVE.  CITY  OF 
GARDEN  GROVE.  CITY  OF 
GLENN  COUNTY* 
GLENN  COUNTY* 

GLENN  COUNTY* 

GL0IN  COUNTY*  ................. 

GRANDE  TERRACE.  CITY  OF 
GRASS  VALLEY,  CITY  OF  ..... 

GRASS  VALLEY,  CITY  OF  ..... 

HESPERIA.  CITY  OF 
HESPERIA,  CITY  OF 
HESPERIA.  CITY  OF 
HIGHLAND.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
IMPERIAL  BEACH,  CITY  OF 
IMPERIAL  BEACH.  CITY  OF 
IMPERIAL  BEACH.  CITY  OF 
IMPERIAL  BEACH.  CITY  OF 
IMPERIAL  BEACH.  CITY  OF 

IRVINE.  CITY  OF 

IRVINE.  CITY  OF 

IRVINE.  CITY  OF 

LA  HABRA.  CITY  OF 

LA  MESA.  CITY  OF  

LA  MESA.  CITY  OF  

LA  MESA,  CITY  OF  

LA  MESA.  CITY  OF  

LA  MESA.  CITY  OF  

LA  MESA.  CITY  OF  

LA  MESA,  CITY  OF  

LA  PALMA,  CITY  OF 

LAGUNA^BEACH.  CITY  OF .. 
LEMON  GROVE,  CITY  OF  ... 
LEMON  GROVE,  CITY  OF  ... 


Panel  date 


06073C0794 
06073C0604 
0607300611 
0607300012 
0607300813 
06073C0814 
06073C0816 
06073C0818 
0607300619 
0607300625 
06073C0650 
06073C10S7 
0607301059 
06073C1079 
0607301062 
06073C1091 
0607301007 
0607301003 
06071C7913 
06071C7912 
06071 COOOO 
00071 C7911 
06071 COOOO 
0605900037 
0605000028 
060S0C0000 
UoOoOCuCXjD 
060SOC0014 
06OSOCO000 
0605000020 
00050C0028 
060S9C0027 
060S9C0020 
0605000000 

ooosecooei 

0600570425 
0600570400 
0600570200 
0600570000 
06071 COOOO 
0602110003 
0602110000 
06071C8615 
06071 C6485 
06071C0000 
06071  COOOO 
0605900054 
06O59CO00O 
06050C0027 
060S9C0046 
06059C0037 
06059C0036 
06059C0035 
06059C0045 
0007302161 
06073C2153 
06073C2134 
06O73C0000 
06073C2142 
060S9C0049 


0605900038 

06O59CO00O 
06O59CO0O0 
06073C1907 
06073C1644 
06073C1641 
06073C1643 
0607301661 
06073C1906 
06073C1663 
06059C0000 
06059C0000 
06073C1909 
06073C1908 


6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/07 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/1 9«7 
6/19/97 
1/1 7»7 
1/17/97 
1/17/97 
1/17/97 

wrmr 

1/3A7 
1/3/97 
1/3/17 

\/3m 

1/3«7 
1/3A7 
1/3A7 
1/3/97 
1/3«7 
1/3«7 
1/M7 

i/a«7 

6/S/97 

&sn7 

e/S/97 
V5/97 
1/17/97 
2ISI97 
2KKf 

miKT 

1/17/97 
1/17/97 
1/3/97 
M3KT 
1/3/87 
1/3/97 
1/3/97 
1/3A7 
1/3/87 

Mvn 

6/19/B7 

6/19/97 

6/19/97 

6/19/97 

1/3«7 

1/3/97 

1/3/97 

1/3/87 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

1/3/97 

1/3/97 

6/19/97 

6/19/97 
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Region 


09 

09 

00 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

99. 

09 

09 

09 

09 

09 

09 

09 

09 

09 


0». 
09. 
09. 
09. 
09. 
09. 
09. 
09. 
09. 
09. 
09. 
09. 
09. 
f». 
09. 
09. 
09. 
09. 
09. 


Stale 


CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA  , 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 


Community 


LEMON  GROVE,  CITY  OF 

LEMON  GROVE,  CITY  OF 

LEMON  GROVE,  CITY  OF 

LEMON  GROVE,  CITY  OF 

LEMON  GROVE,  CITY  OF 

LOMA  LINDA.  CITY  OF - 

LOMPOC.  CITY  OF  

LOMPOC,  aTY  OF  

LOMPOC,  CITY  OF  

LOMPOC.  CITY  OF  

LOS  ALAMITOS.  CITY  OF  

MARIN  COUNTY*  

MARIN  COONTY*  

MARIN  COUNTY*  

MARIN  COUNTY* 

MARIN  COUNTY* 

MISSION  VIEJO.  CITY  OF  

MONO  COUNTY* 

MONTCLAIR,  CITY  OF 

MOUNTAIN  VIEW.  CITY  OF  

MOUNTAIN  VIEW,  CITY  OF  

NATIONAL  CITY,  CITY  OF 

NATIONAL  CITY,  CITY  OF 

NATIONAL  CITY,  CITY  OF 

NATIONAL  CITY,  CITY  OF 
NATIONAL  CITY,  CITY  OF 
NATIONAL  CITY.  CITY  OF  ...... 

NATIONAL  Crrv.  CITY  OF 

NATIONAL  crrv,  CITY  OF  ...... 

NATIONAL  CITY,  CITY  OF 

NATIONAL  CITY.  CITY  OF 

NEEDLES,  CITY  OF  

NEVADA  COUNTY*  

NEVADA  COUNTY*  

NEVADA  COUNTY* 

NEVADA  COUNTY*  

NEVADA  COUNTY*  

NEVADA  COUNTY*  

NEVADA  COUNTY* 

NEWPORT  BEACH,  CITY  OF  . 
NEWPORT  BEACH,  CITY  OF 
NEWPORT  BEACH,  CITY  OF  . 

OCEANSIOE,  CITY  OF 

OCEANSIDE.  CITY  OF 

OCEANSIOE.  aTY  OF 

OCEANSIDE.  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  CITY  OF  . 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  aTY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIDE.  CITY  OF 

OCEANSIDE.  aTY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIOE.  CITY  OF 

OCEANSIDE.  CITY  OF 

OCEANSIOE,  CITY  OF 

OCEANSIDE,  CITY  OF 

OCEANSIOE,  CITY  OF 

OCEANSIDE,  CITY  OF ...... 

OCEANSIDE,  CITY  OF 

ONTARIO.  CITY  OF  

ORANGE  COUNTY*  

ORANGE  COUNTY*  

ORANGE  COUNTY*  

ORANGE  COUNTY*  

ORANGE  COUNTY*  

ORANGE  COUNTY*  

ORANGE  COUNTY*  

ORANGE  COUNTY* 


»/. 


Pmel 


06073C1906 

06073C1644 

06O73C0OO0 

06073C1902 

06073C1907 

06O71CO000 

0603340003 

0603340002 

0603340001 

0603340000 

06059C0000 

0601730000 

0601730269 

0601730268 

0601730267 

0601730266 

06059C0000 

060194  C 

06071 COOOO 

0603470004 

0603470000 

06073C2151 

06073C1913 

06073C1911 

06073C1903 

06073COOOO 

06073C1894 

06073C1904 

06073C1912 

06073C1914 

06073C1916 

06071  COOOO 

0602100000 

0602100625 

0602100616 

0602100608 

0602100607 

0602100606 

0602100604 

06059C0054 

06059C0000 

06059C0046 

06073C0000 

06073C0766 

06073C0761 

06073C0758 

06073C0759 

06073C0488 

06073C0734 

06073C0742 

06073C0751 

06073C0752 

06073C0753 

06073C0754 

06073C0756 

06073C0464 

06073C0468 

06073C0469 

0607300466 

06073C0757 

06073C0762 

06073C0767 

06073C0786 

06073C0776 

06073C0769 

06071  COOOO 

06059C0008 

06O59C0OO0 

06059C0009 

06059C0054 

06059C0049 

06059C0046 

06059C0045 

06059C0038 


Panel  date 


Region 


6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

1/17/97 

6/S/97 

6/5/97 

6/S/97 

6/5/97 

1/3/97 

5/5/97 

5/5/07 

5/5«7 

5/5A7 

5/5/97 

1/3/97 

6/5/97 

1/17/07 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

1/17/97 

2/5/07 

2/5/97 

2/5/97 

2/5/97 

2/5/97 

2/5/97 

2/5/97 

1/3/07 

1/3/97 

1/3«7 

6/19/97 

6/19/97 

6/19/07 

6/19/97 

6/19/97 

6/19/97 

6/19A97 

6/19/97 

6/19/97 

6/19/97 

6/19/07 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

1/17/97 

1/3/97 

1/3/97 

1/3/97 

1/3«7 

1/3/97 

1/3/97 

1/3/97 

1/3/97 


09. 

09. 

09. 

09. 

09. 

00. 

00. 

00. 

00. 

00. 

09. 

09. 

09. 

09. 

00. 

09. 

09. 

09. 

09. 

09. 

09. 

00. 

00. 

00. 

00. 

09. 

09. 

09. 

09. 

00. 

00. 

09. 

00. 

09. 

09. 

09. 

09.. 

00.. 

00.. 

09. 

09.. 

09.. 

09.. 

09.. 

00.. 

09.. 

09„ 

00.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

00.. 

09.., 

00.. 

00.. 

09... 

09.. 

09... 

00  „. 

00... 

00... 

09.. 

09... 

09... 

09... 

09... 


State 


CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

C/VLIFORNIA  .. 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

C/UJFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CAUFORNIA 

CAUFORNIA 


■■••••■d**  ••■•*•! 


1 —....„.....„... 



, 

k  ......... .„..........„....„............„„„„.„ 

—,-,..„ J..,l„a 

L  ...™      .™..i....._...........„ 

L  ...... ....„ 
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. ^ ... ...... .... 
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. 

...................................... 

.^ 
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— 

...„..„ .... — ................... — 

.... .....„_.........„ 

— ... „.......„„_...„..„ 

......._......,...„_„„......„„„...„..„. 

......................................... 

.... ™.„.. — ........... 

.„.„„„... — . „.«„..„ — 

........„..™ .„..._„. 

....... .. .... 

...~.~..™. .......„.„.„...„„ — .. 

...,...._.„.„....„ 

......MM.*.................  .....•.•....•••.... 

..™«- — ............................. 

...........•••....^......... .................... 

.. .... — „.......„ — 

..........••..•^  .•.•..,....,..,.....,„.,.... 

Community 


ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  , 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE  COUNTY*  . 
ORANGE,  CITY  OF  ... 
ORANGE,  aTY  OF  .. 
ORANGE,  CITY  OF  ... 
ORANGE,  CITY  OF  .„ 
ORANGE,  CITY  OF  ... 
PLACENTV^  CITY  OF 
Pl-ACENTIA,  CITY  OF 
PIACENTIA,  CITY  OF 
PLACENTIA.  CITY  OF 

POWAY.  CITY  OF  

POWAY.  CfTY  OF  .... 
POWAY.  CITYOF  .... 
POWAY.  CITY  OF  .... 
POWAY.  CITYOF  .... 

POWAY.  CITY  OF 

POWAY.  CITY  OF  .... 
POWAY.  CITY  OF  ... 

POWAY,  CITYOF  

POWAY,  CITY  OF  

POWAY,  CITY  OF  

POWAY.  CITY  OF  ... 

POWAY.  CITY  OF  

POWAY,  CITYOF  

POWAY,  CITY  OF  

POWAY.  CITY  OF  

RANCHO  CUCAMONGA.  CITY 
RANCHO  CUCAMONGA.  CITY 
RANCHO  CUCAMONGA.  CITY 

REOLANDS.  CITY  OF  

RIALTO.  CITY  OF 

SAN  BERNARDINO  COUNTY* 
SAN  BERNARDINO  COUNTY* 
S/W  BERNARDINO  COUNTY* 
SAN  BERNARDINO  COUNTY* 
SAN  BERNARDINO  COUNTY* 
SAN  BERNARDINO  COUNTY* 
SAN  BERNARDINO.  aTY  OF  . 
SAN  CLEMENTE.  CITY  OF  ..... 

SAN  DIEGO  COUNTY* 

SAN  DIEGO  COUNTY* 

SAN  DIEQO  COUNTY* 

SAN  DIEGO  COUNTY*  ... 

SAN  DIEQO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEQO  COUNTY* 
SAN  DIEGO  COUNTY- 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  OIEQO  COUNTY* 
SAN  DIEQO  COUNTY* 


OF 
OF 
OF 


Panel  date 


06059C0037 
06059C0036 
06059C0035 
06059C0029 
06059C0028 
06059C0027 
06059C0Q21 
06050C0020 
06060C0015 
06059C0014 
06059C0074 
06059C0029 
06059C0Q21 
06059C0015 

ooosoceoM 

06059COOOO 

060S9C0016 
06050C0014 

ooosecoooe 
oeosocoooo 

06073C1400 

06073C1367 

06073C1366 

0607301350 

08073C1357 

06073C1354 

06073C1356 

06073C0000 

06073C1084 

06073C1091 

06073C1092 

06073C1093 

06073C1094 

06073C1352 

06073C1358 

0607X1362 

06071 C791 3 

06071  COOOO 

06071 C7911 

06071  COOOO 

06071  COOOO 

06071C8515 

06071 C7911 

06071 COOOO 

06071 C791 2 

06071 C6495 

08071 C791 3 

06071C0000 

oeosocoooo 

06073C0482 
06073C0175 
06073C0325 
06073C0778 
06073C0779 
06073C0782 
06073C07B3 
06073C0784 
06073C0786 
06073C0787 
0607300780 
06073C0528 
06073C0536 
06073C0S38 
0607300530 
06073C0543 
06073C08S0 
06073C0675 
06073C0734 
0607300484 
06073C0486 
06073C0487 
06073C0488 
0607300480 
06073C0401 


1/3/97 
1/3/97 
1/3/97 
1/3«7 
1/3/97 
1/3A7 
1/3/07 
1/3/97 
1/3/07 
^/M7 
1/3/07 
1/3/97 
1/3/97 
1/3/97 
1/3/97 
1/3«7 
1/3«7 
1/3/07 
1/3«7 
1/3/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19«7 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19i«7 
6/19^7 
6/19/07 
6/19/97 
1/17/97 
1/17/97 
1/17/07 
1/17/97 
1/17/07 
1/17/97 
1/17/07 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/3«7 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/18/97 
6/19/97 
6/19«7 
6/19/97 
m9/97 
6/19/97 
6/19/97 
6/^9f97 
6/1 9«7 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
8/19/97 
6/19/97 
6/19/97 
6/19/97 
8/19/97 
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neyMi 

State 

Community 

Panel 

Panel  date 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* „ 

06073C0493 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0494 

6/1 9«7 

09 

09 

CAI  IFORNIA 

SAN  DIEGO  COUNTY* 

06073C1057 

6/19/97 

CAI  IFORNIA                                            ..i 

SAN  DIEGO  COUNTY* ™ 

06073C1059 

6/19/97 

09 

CALIFORNIA  .....     _ _.     . 

SAN  DIEGO  COUNTY* 

06073C1061 

8/1 9«7 

09 

CALIFORNIA „ 

SAN  DIEGO  COUNTY*  

SAN  DIEGO  COUNTY'  

06073C1062 
06073C1063 

6/1 9«7 

09 

CALIFORNIA  ..... 

6/1 9«7 

09 

CALIFORNIA  .r. 

SAN  DIEGO  COUNTY* 

06073C1064 

6/19/97 

09 

CALIFORNIA  ...„ 

SAN  DIEGO  COUNTY*  

06073C1066 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C1067 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY*  „„... 

06073C1068 

6/1 9«7 

09 

CALIFORNIA  .     „           

SAN  DIEGO  COUNTY* 

06073C1069 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* —    

06073C1076 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1077 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1078 

6/1 9«7 

09 

CALIFORNIA . 

SAN  DIEGO  COUNTY* „ „... 

06G73C1079 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C10B1 

6/1 9«7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

06073C1082 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1083 

6/19/97 

09 

CAI  IFORNIA  , , 

SAN  DIEGO  COUNTY* 

SAN  DIEGO  COUNTY* 

06073C1084 
06073C1086 

6/19/97 

09 

CALIFORNIA » 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1087 

6/19/97 

09 ......... 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C081 1 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C0501 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0602 

6/1 9«r 

09 

CALIFORNIA ..        .    .. 

SAN  DIEGO  COUNTY* 

06073C0603 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0506 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0507 

6/19/97 

09 

CALIFORNIA . 

SAN  DIEGO  COUNTY* 

06073C0509 

6/1 9«7 

09 

CALIFORNIA > 

SAN  DIEGO  COUNTY* 

06073C0617    ' 

6/1 9«7 

09 

CALIFORNIA-^ 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C0525 
06073C0751 

6/19/97 

09 

SAN  DIEGO  COUNTY*  

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C0752 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C0753 

6/19/97 

09 

CALIFORNIA „    

SAN  DIEGO  COUNTY* 

SAN  DIEGO  COUNTY*  

06073C0757     * 
06073C0763 

6/19/97 

09 

CALIFORNIA .„     ......     

6/1 9«7 

09 

CALIFORNIA  ..    ^      

SAN  DIEGO  COUNTY* 

06073C0764 

mwn 

09 

CALIFORNIA  „4 

SAN  DIEGO  COUNTY* 

0807300767 

6/1 9»7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY*  

06073C0778 

6/1 9«7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY*  

06073C0791 

6/1 9«7 

09 

CAUFORNIA 

CAUFORNIA  .     .„.            ...         

SAN  DIEGO  COUffTY* 

06073C0792 
06073C0794 

6/19/97 

09 

SANOIEGO  COUNTY* 

6/1 9«7 

09 

CAUFORNIA      ,,                         

SAN  DIEGO  COUNTY* 

06073C0804 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* .._.-...     .... 

06073C0809 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0483 

6/19/97 

09  „ 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0000 

6/1 9«7 

09 

CALIFORNIA ; 

CALIFORNIA  ..._ _ 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0166 
06073C0187 
06073C0481 

6/19/97 

09 

SAN  DIEGO  COUNTY*  

6/19/97 

09 

SAN  DIEGO  COUNTY*  

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073CO4d0 

6/19/97 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY*  .„.     

06073C0468 

6/1 9«7 

09 

CAUFORNIA  ..               .„      

SAN  DIEGO  COUNTY*  ...     .      ^ 

08073C0464 

6/1 9«7 

09 

CALIFORNIA  ..                 .._ 

SAN  DIEGO  COUNTY* 

06073C0479 

6/1 9«7 

09 

CALIFORNIA     , 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C10K> 
06073C1051 

6/19/97 

00 

SAN  DIEGO  COUNTY*  .„. 

6/19/97 

09 

CALIFORNIA  .             .     .„.           .      .. 

SAN  DIEGO  COUNTY* 

06073C1044 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1042 

6/1 9«7 

09 

CALIFORNIA . 

SAN  DIEGO  COUNTY* 

06073C1034 

6/1 9»7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY*  .        „.„ „„ 

06073C1029 

6/19/97 

09 

CAUFORNIA 

SAN  DIEGO  COUt>tTY* 

06073C0975 

6/1 9«7 

09  - 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

06073C0900 

6/19/97 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

08073C0850 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C0893 

6/1 9«7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

06073C0813 

6/1 9«7 

09 

CAUFORNIA ..„     ,    _„ 

SAN  DIEGO  COUNTY* ..„ _ 

SAN  DIEGO  COUNTY* „„ 

SAN  DIEGO  COUNTY* 

06073C0814 
06073CU816 
0607300619 

6/19/97 

09  ........ 

CALIFORNIA  „    

6/19/97 

09 

CALIFORNIA .. 

6/19/97 

09 

CALIFORNIA .„.               ..       

SAN  DIEGO  COUNTY* 

0607300825 

6/1 9«7 

09 

CALIFORNIA  ..     

CAUFORNIA .            _        „„ 

SAN  niFGO  COUNTY*  

06073C0628 
0607300629 

6/19/97 

09 

SAN  DIEGO  COUNTY* 

6/19/97 

09 

CAUFORNIA „.. 

SAN  DIEGO  COUNTY*  „.. -^ 

06073C0836 

6/19/97 

09 

CAUFORNIA :._ 

SAN  niPftn  miJNTv     „ ,.„ 

06073C1338 

6/1 9«7 

09 

CALIFORNIA  ...- 

SAN  DIEGO  COUWTY*                            ..      

06073C1343 

6/19/97 

09 

OAI  IFORNIA  

SAN  DIEGO  COUNTY* _     

06073C1344 

6/19/97 
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Region 


00. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09.. 

09.. 

00.. 

00.. 

09.. 

00.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00.. 

00... 

00... 

00.. 

00... 

00... 

00... 

00... 

00... 

00... 

00... 

00.;. 

00... 

00... 

00... 

00... 


State 


CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CAUFORNIA 
CALIFORNIA 
CALIFORNIA 
CAUFORNIA 
CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CALIFORNIA 
CAUFORNIA  , 
CALIFORNIA  , 
CALIFORNIA., 
CAUFORNIA  . 
CALIFORNIA  , 
CALIFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CAUFORNIA  . 
CALIFORNIA 
CALIFORNIA  ., 
CALIFORNIA  .. 
CAUFORNIA  .. 
CALIFORNIA  .. 
CALIFORNIA  .. 
CAUFORNIA  .. 
CALIFORNIA  .. 
CALIFORNIA  .. 
CALIFORNIA  .. 
CAUFORNIA  .. 
CAUFORNIA  .. 
CAUFORNIA  .. 
CALIFORNIA  .. 

CALIFORNIA  .. 

CAUFORNIA  .. 

CAUFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CAUFORNIA  .. 

CAUFORNIA  .. 

CAUFORNIA  .. 

CALIFORNIA  „ 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  ... 

CALIFORNIA  ... 

CALIFORNIA  ... 

CAUFORNIA  ... 

CALIFORNIA  ... 

CALIFORNIA  ... 

CALIFORNIA  .„ 

CALIFORNIA  ... 

CALIFORNIA  ... 

CAUFORNIA  ... 

CALIFORNIA  ... 

CALIFORNIA  ... 

CALIFORNIA  ... 

CAUFORNIA  ... 

CALIFORNIA 

CALIFORNIA 

CAUFORNIA 

CALIFORNIA 

CALIFORNIA 


"^ 


Community 


SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY- 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  , 
SAN  DIBGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*. 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUfTTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COliNTY* 
SAN  DIEGO  COUNTY* 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  , 
SAN  DIEGO  COUNTY*  , 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  , 
SAN  DIEGO  COUNTY*, 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 
SAN  DIEGO  COUNTY*  . 


Panel 


06073C1363 

06073C1364 

06073C1367 

06073C1387 

06073C1389 

06073C1137 

06073C1152 

06073C1153 

06073C1V64 

06073C1156 

06073C1159 

08073C1175 

06073C1178 

06073C1584 

06073C1089 

06073C1092 

06073C1102 

06073C1103 

06073C1104 

06073C1108 

06073C1109 

08073C1700 

06073C1726 

06073C1727 

08073C1728 

08073C1729 

06073C1735 

08073C1740 

06073C1859 

08073C18S4 

06073C1656 

06073C1860 

06073C1662 

08073C1663 

06073C1666 

08073C1667 

08073C1868 

06073C2275 

06073C2300 

06073C1887 

06073C1601 

06073C1602 

06073C1603 

08073C1804 

06073C1606 

06073C1691 

08073C1804 

06073C1903 

06073C1904 

06073C1907 

06073C1908 

06073C1909 

06073C1911 

06073C1912 

06073C1914 

08073C1916 

0607301917 

06073C1918 

06073C1919 

08073C1926 

06073C1927 

06073C1929 

06073C1931 

06073C1932 

06073C1936 

06073C1938 

06073C1939 

06073C1952 

08073C1957 

06073C1975 

06073C2000 

06073C2132 

08073C2134 

06073C2142 


Panel  date 


6/19/97 

6/19/07 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/07 

6/19/97 

6/19/97 

6/19/97 

6/16/97 

6/19/97 

6/19/07 

6/16/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/16/97 

6/1 9«7 

6/1997 

6/19/97 

6/19A7 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/19/B7 

6/19/97 

6/19/97 

6/19/97 

6/19/97 

6/1 6A7 

6/16/97 
6/19/97 
6/18/17 
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Region 

State 

Community 

Panel 

Panel  date 

09 

CAUFORNIA  ..„ 

SAN  DIEGO  COUNTY* 

06073C2151 

6/19/87 

08 

CAUFORNIA .       „.. 

SAN  DIEGO  COUNTY* 

06073C2153 

6/1  »97 

09 

CAUFORNIA  ..     — 

SAN  DIEGO  COUNTY* 

06073C2157 

mW97 

09 

CAUFORNIA .-.. 

SAN  DIEGO  COUNTY* 

06073C2159 

6/19i«7 

09 

CAUFORNIA  .„      

SAN  DIEGO  COUNTY* 

06073C2161 

6/19i«7 

08 

CAUFORNIA  .„                         .       ™ 

SAN  DIEGO  COUNTY* „. 

0607302162 

6/19/97 

08 

CAUFORNIA 

SAN  DIEGO  COUNTY*  ..„ _       — 

06073C2166 

6/1 9«7 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY* „ 

06073C2176 

6/19/97 

08 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C2177 

6/19/97 

08 

CALIFORNIA ■ :.. 

SAN  DIEGO  COUNTY* 

06073C2178 

6/1 9«7 

08 

09 

CAI  IFORNIA                                      

SAN  DIEGO  COUNTY* 

06073C2179 

6/19^ 

CAUFORNIA _     .       .         

SAN  DIEGO  COUNTY* 

06073C2181 

6/19/87 

08 

CAUFORNIA 

SAN  DIEGO  COUNTY* ...» 

06073C2183 

6/1 9«7 

08 

CAUFORNIA.-    ..    .          _ 

SAN  DIEGO  COUNTY* . 

06073C22SO 

6/19/97 

08 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

0607301606 

6/19/97 

08 

CALIFORNIA   

SAN  DIEGO  COUNTY* -.    

06073C1611 

6/19/97 

08 

CAI  IFORNIA    .      

SAN  DIEGO  COUNTY*  ™                  . 

06073C1617 

6/1 9«7 

08 

CALIFORNIA - 

SAN  DIEGO  COUNTY*  ..„              .™   

06073C1628 

6/19/97 

08 

CALIFORNIA    

SAN  DIEGO  COUNTY* 

06073C1629 

6/19l«7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY*  _ 

06073C1637 

6/19/97 

08 

CAUFORNIA                     .      

SAN  DIEGO  COUNTY*  „. 

06073C1644 

6/19/97 

08 

CAUFORNIA  ..„          —       .    

SAN  DIEGO  COUNTY* ..- 

06073C1652 

6/19«7 

08 

CAUFORNIA  .     .       -      ..„          

SAN  DIEGO  COUNTY*  _ .„ 

06073C1669 

6/19^7 

08 

CAUFORNIA      „              

SAN  DIEGO  COUNTY* 

06073C1679 

6/19/97 

09 

CAUFORNIA „„       .     -         

SAN  DIEGO  COUNTY* 

06073C1686 

6/19/97 

08 

CAUFORNIA  .„ ™                  .„      _... 

SAN  DIEGO  COUNTY* ... 

06073C1687 

6/1097 

08  — 

CAUFORNIA  .                         .    . 

SAN  DIEGO  COUNTY* 

06073C1688 

6/19/97 

08 

CALIFORNIA  

SAN  DIEGO  COUNTY* 

06073C1689 

8/1 9«7 

08 

CALIFORNIA    

SAN  DIEGO  COUNTY* 

06073C1683 

6/19/97 

08 

CALIFORNIA _ 

SAN  DIEGO  COUNTY* 

06073C1694 

6/19/97 

08 

CAUFORNIA.. „ _           .       .. 

SAN  DIEGO  COUNTY*  „ 

06G73C1876 

6/19/97 

08 

CAUFORNIA „     „     

SAN  DIEGO  COUNTY* „... 

06073C1877 

6/1  S^7 

08 

CAUFORNIA  .    _ 

SAN  DIEGO  COUNTY* 

06073C1878 

6/19/97 

08 

CAUFORNIA 

SAN  DIEGO  COUNTY* .."  . 

06073C1881 

6/1 9«7 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

06073C1882 

6/19/97 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY* -. 

06073C1883 

6/1 9«7 

09 

CAUFORNIA „_    .„ 

SAN  DIEGO  COUNTY*..    

06073C1884 

6/19/97 

09 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C1886 

8/19/97 

09 

CJM  IFORNIA           

SAN  DIEGO  COUNTY*  

06073C1112 

6/1 9«7 

08 

CAUFORNIA      

SAN  DIEGO  COUNTY*  ..„          

06073C1116 

6/19/97 

08 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1117 

6/19/97 

08 

CAUFORNIA  ._ _ 

SAN  DIEGO  COUNTY* .._     ._      .^ 

06073C1118 

6/19l«7 

08 

CALIFORNIA 

SAN  DIEGO  COUNTY* ... 

06073C1119 

6/19/97 

09 ..- 

CAUFORNIA 

SAN  DIEGO  COUNTY* - 

0607301128 

6/19/97 

08 .- 

CAUFORNIA :... 

SAN  DIEGO  COUNTY* 

06073C1129 

6/19/97 

08 

CAUFORNIA „              ™            .    

SAN  DIEGO  COUNTY* 

06073C1136 

6/19/97 

08 

CAUFORNIA 

SAN  DIEGO  COUNTY* 

06073C1309 

6/19i«7 

09 

CALIFORNIA  

SAN  DIEGO  COUNTY* 

06073C1317 
06073C1319 

6/19/97 

09 

CAUFORNIA 

SAN  DIEGO  COUNTY* „.„      — 

6/1 9«7 

08 

CAUFORNIA  ...                  _          

SAN  DIEGO  COUNTY*   

SAN  DIEGO  COI.)NTY*  

06073C1326 
06073C1327 

6/19/97 

08 

CAUFORNIA            .,               

6/1 9«7 

08 

CALIFORNIA 

SAN  DIEGO  COUNTY*  

06073C1328 

6/1 9«7 

08 

CALIFORNIA 

SAN  DIEGO  COUNTY* 

06073C1331 

6/19/97 

08 

CAUFO»»4IA 

SAN  DIEGO  COUNTY*  ...      ._..     

06073C1336 

6/19/97 

08 

CAUFORNIA     

SAN  DIEGO  COUNTY* .. 

08073C1391 

6/1 9«7 

08 

CAUFORNIA      

SAN  DIEGO  COUNTY* 

06073C1393 

6/19/97 

08 

CAUFORNIA 

SAN  DIEGO  COUNTY* ..„ 

06073C1400 

6/19/97 

08 

CAUFOfWIA  .      

SAN  DIEGO  COUNTY* . 

06073C1425 

6/19«7 

09 

CALIFORNIA 

SAN  niFGO  COUNTY*     

06073C1463 

6/19/97 

08 

CAUFORNIA 

SAN  niFGO  COUNTY*      

06073C1464 

6/19/97 

08 

CAUFORNIA  

SAN  niFGO  COUNTY* 

06073C1088 

6/19/97 

08  ..„ 

CALIFORNIA  „ 

SAN  DIEGO  COUNTY*  „ 

06073C0812 

6/19/97 

09 

CALIFORNIA  ...    „.       _.    

SAN  DIEGO  COUNTY* „. 

06073C0837 

6/1 9«7 

08 

CAUFORNIA  ,T. 

SAN  DIEGO  COUNTY* _ „.. 

06073C0950 

6/19«7 

08 

CALIFORNIA ; 

SAN  DIEGO  COUNTY* 

06073C1027 

6/19«7 

08 

CALIFORNIA  ...           ._    .... 

SAN  DIEGO  COUNTY* 

06073C1033 

6/1 9«7 

09 

CALIFORNIA  ..         .     ^.       _     

SAN  DIEGO  COUNTY* ^ 

06073C1041 

6/19/97 

08 

CAI  IFORNIA  - 

SAN  DIFGO  COUNTY*  

06073C1043 

6/1 9«7 

08 

CAI  IFORNIA 

SAN  DIEGO,  CITY  OF 

06073C1317 

6/19/97 

0»-     .„ 

OAIIFORMA 

SAN  DIEGO,  CITY  OF 

06073C1093 

6/19/97 

08 

CAI  IFORNIA     , 

SAN  DIEGO,  CITY  OF 

0607301102 

6/19/97 

08 

CALIFORNIA 

SAN  DIEGO.  CITY  OF 

06073C1583 

6/1 9«7 

08 

CALIFORNIA  .         .                     

SAN  DIEGO.  CITY  OF 

06073C1584 

6/1 9«7 

08 

CAUFORNIA                               

SAN  DIEGO.  CITY  OF 

06G73C1592 

6/19/97 
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Region 


State 


CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA 
CAUFORNIA, 
CAUFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  . 
CALIFORNIA 
CAUFORNIA 
CAUFORNIA  .. 
CAUFORNIA  .. 
CALIFORNIA  .., 
CALIFORNIA  _ 
CAUFORNIA  ... 
CALIFORNIA  ... 
CALIFORNIA  ... 
CAUFORNIA  ». 
CAUFORNIA  „ 
CALIFORNIA  _ 
CAUFORNIA  ... 
CALIFORNIA  „ 
CALIFORNIA  ... 
CAUFORNIA  _. 
CALIFORNIA  -. 
CAUFORNIA  .„, 
CALIFORNIA  „„ 
CAUFORNIA  ™, 
CALIFORNIA  .... 
CAUFORNIA  .„ 
CAUFORNIA  ..„ 
CALIFORNIA  .... 
CALIFORNIA  ..„ 
CALIFORNIA  „- 
CALIFORNIA  .„ 
CALIFORNIA  .-. 
CALIFORNIA  ..» 
CAUFORNIA  „.. 
CAUFORNIA  ..„. 
CALIFORNIA  ..... 
CAUFORNIA  .._. 
CALIFORNIA  .._. 
CALIFORNIA  ..... 
CALIFORNIA  ..... 
CALIFORNIA  ..... 
CALIFORNIA  ..„. 

CAUFORNIA  

CAUFORNIA  ..... 

CAUFORNIA 

CAUFORNIA 


Community 


SAN  DIEGO.  CITY  OF  ., 

SAN  DIEGO,  CITY  OF  .. 

SAN  DIEGO,  CITY  OF  .. 

SAN  DIEGO.  CITY  OF  .. 

SAN  DIEGO.  CITY  OF  _ 

SAN  DIEGO.  CITY  OF  ^ 

SAN  DIEGO,  CITY  OF  .. 

SAN  DIEGO.  CITY  OF  „ 

SAN  DIEGO.  CITY  OF  .. 

SAN  DIEGO,  CITY  OF  „ 

SAN  DIEGO,  CITY  OF  ., 

SAN  DIEGO.  CITY  OF  ... 

SAN  DIEGO,  CITY  OF  » 

SAN  DIEGO.  CITY  OF  „, 

SAN  DIEGO,  CITY  OF  ... 

SAN  DIEGO.  CITY  OF  ... 

SAN  DIEGO.  CITY  OF  ._ 

SAN  DIEGO.  CITY  OF  .„ 

SAN  DIEGO.  CITY  OF  ... 

SAN  DIEGO,  CITY  OF  ... 

SAN  DIEGO.  CITY  OF  ... 

SAN  DIEGO.  CITY  OF  ... 

SAN  DIEGO.  CITY  OF  _. 

SAN  DIEGO,  CITY  OF  ... 

SAN  DIEGO,  CITY  OF  .„ 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  „.. 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  _.. 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  ..„ 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  ..„ 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  ..„ 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  „. 

SAN  DIEGO.  CITY  OF  .... 

SAN  DIEGO.  CITY  OF  ..„. 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF  ..... 
SAN  DIEGO.  CITY  OF  ..... 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF  ...„ 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO.  CITY  OF  , 
SAN  DIEGO,  CITY  OF  . 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO,  CITY  OF  . 
SAN  DIEGO,  CITY  OF  . 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO.  CITY  OF  .. 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF 
SAN  DIEGO.  CITY  OF  . 
SAN  DIEGO,  CITY  OF 


SAN  DIEGO.  CITY  OF .-j... 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF  „ 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 


06073C1594 

06073C1601 

06073C1602 

06073C1603 

06073C1604 

06073C1341 

06073C1342 

06073C1343 

06073C1344 

06073C1352 

06073C1353 

06073C1354 

06073C1356 

0e073C2156 

06073C2158 

06073C2161 

06073C1619 

0607301326 

06073C1327 

06073C1328 

06073C1329 

06073C1902 

06073C1903 

06073C1904 

06073C1906 

06073C1907 

06073C1908 

06073C1908 

06073C1911 

06073C2166 

06073C2178 

06073C2179 

06073C2181 

06073C2183 

06073C2162 

06073C1628 

06073C1629 

06073C1631 

06073C163? 

06073C1633 

06073C1634 

06073C1636 

06073C1637 

06073C1638 

06073C1639 

06073C1641 

06073C1643 

06073C1867 

06073C1859 

06073C1876 

06073C1877 

06073C1878 

06073C1881 

06073C1882 

06073C1883 

06073C1884 

06073C1886 

06073C1887 

06073C1891 

06073C1894 

06073C1901 

06073C1912 

06073C1913 

06073C1916 

06073C1917 

06073C2151 

06073C2152 

06073C2153 

06073C2154 

06073C1331 

06073C1332 

06073C1333 

06073C1334 

06073C1336 


Panel  date 


6/19/97 

6/19/97 

WU97 

6/19/97 

6/1  »g7 

6/ig/»7 

6/19/97 

6/1 M7 

6/19/97 

6/19/97 

6/1997 

Q/^4fV7 

6/19/97 

6/19/97 

6/19/97 

6/1 9«7 

6/19/97 

6/19/97 

6/19f97 

6/19/97 

6/1997 

6/1997 

6/19/97 

6/19/97 

6/1997 

6/1997 

6/1997 

6/19/97 

6/1997 

6/1997 

6/1997 

6/1997 

6/19/97 

6/19/97 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997  • 

6/1997 

6^997 

6/1997 

6/1997 

6/19/97 

6/19/97 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 

6/1997 
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Region 

09 

CALIFORNIA  . 

09 

CALIFORNIA  . 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA  . 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 .- 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 - 

CAUFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 . 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 .- 

CAUFORNIA 

09 .- 

CAUFORNIA 

09 .- 

CALIFORNIA 

09 

CALIFORNIA 

09 .- 

CAUFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09  „ 

CAUFORNIA 

09  .„.-... 

CAUFORNIA 

09  - 

CALIFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 .- 

CAUFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

09 

CAUFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CALIFORNIA 

09 

CAUFORNIA 

State 


Community 


SAN  DIEGO,  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF , 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF -.., 

SAN  DIEGO,  CITY  OF , 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF .... 

SAN  DIEGO,  CITY  OF -... 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF  ..„ „ 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF . 

SAN  DIEGO,  CITY  OF . 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF , 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF — 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF ■^. 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF ..... 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  JOAQUIN  COUNTY* 

SAN  JOAQUIN  COUNTY* 

SAN  JOAQUIN  COUNTY* 

SAN  JUAN  CAPISTRANO.  CITY  OF 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF  — 

SAN  MARCOS.  CITY  OF ....... 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF , 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS,  CITY  OF 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF 

SAN  MARCOS.  CITY  OF 

SAN  RAFAEL.  CITY  OF  

SAN  RAFAEL.  CITY  OF  

SANTA  ANA.  CITY  OF  

SANTA  ANA.  CITY  OF  

SANTA  ANA.  CITY  OF  «. — 

SANTA  ANA.  CITY  OF  

SANTA  ANA.  CITY  OF  

SANTA  ANA.  CITY  OF  _.„. 

SANTA  BARBARA  COUNTY* 

SANTA  BARBARA  COUNTY*. 

SANTA  BARBARA  COUNTY* 

SANTA  BARBARA  COUNTY* 

SANTA  BARBARA  COUNTY* -. 

SANTEE.  CITY  OF  — 

SANTEE.  CITY  OF  

SANTEE.  CITY  OF  -.. 

SANTEE.  CITY  OF  


Panel 


Panel  date 


06073C1337 

6/19/97 

06073C1338 

6/1 9«7 

06073C1339 

6/19/97 

06073C1361 

6/1  »97 

06073G1362 

6/19/97 

0607301383 

6/19/97 

06073C1364 

6/19/97 

06073C1366 

6/1 9«7 

06073C1367 

6/19/97 

06073C1400 

6/1 9«7 

06073C1582 

6/19/97 

06073C1606 

6/1 9«7 

06073C1608 

6/19/97 

06073C1611 

6/1 9«7 

06073C1612 

6/1 9«7 

06073C1613 

6/19«7 

06073C1614 

6/19/97 

06073C1616 

6/19/97 

06073C1617 

6/1 9«7 

06073C1082 

6/19/97 

06073C1083 

6/19/97 

06073C1084 

6/1 9«7 

06073C1086 

6/1097 

06073C1087 

6/19/97 

06073C1088 

6/1 9«7 

06073C1089 

6/1 9«7 

06073C1091 

6/19/97 

06073C1618 

6/1 9«7 

06073C1319 

6/1 9«7 

06O73CO000 

6/19/97 

06073C1067 

6/19/97 

06073C1068 

6/19/97 

06073C1069 

6/1 9«7 

06073C1078 

6/1 9«7 

06073C1079 

6/1 9«7 

06073C1092 

6/19/97 

06073C1309 

6/19/97 

06073C1108 

6/1 9«7 

06073C1104 

6/1 9«7 

06073C1103 

6/19/97 

06073C1307 

6/1 9«7 

0602990105 

2/5/97 

0602990015 

2/5«7 

0602990000 

2J5/97 

06059C0000 

^f3/97 

06073C1057 

6/19/97 

06073C0791 

6/1 9»7 

06073C0792 

6/19«7 

06073C0000 

6/19/97 

06073C0787 

6/19«7 

06073C0788 

6/1 9«7 

06073C0789 

6/19/97 

06073C1052 

6/1 9«7 

0607300613 

6/19/97 

06073C0794 

6/19/97 

06073C0793 

6/19/97 

06073C1051 

6/19/97 

0650580005 

1/3/97 

0650588000 

1/3/97 

06059C0038 

^n/97 

06059C0037 

^/3J97 

06059C0029 

1/3«7 

06059C0028 

1/3«7 

06059C0021 

1/3«7 

06O59CO0O0 

1/3/97 

0603310389 

6/5«7 

0603310765 

6fb/97 

0603310526 

6««7 

0603310755 

6/5«7 

0603310388 

6««7 

06073C1660 

6/19/97 

06073C1652 

6/19/97 

06073C1653 

6/19/97 

06073C0000 

6/19/97 
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Region 


09 

09 

09 

09 

09 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

00. 

09. 

09. 

09. 

09. 

09. 

09.. 

09.. 

09.. 

09.. 

09.. 

09.. 

09- 

09- 

00.. 

09.. 

09- 

09- 

09- 

09- 

09- 

09- 

09- 


09 

09 

09 

09. 

09, 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

09. 

10. 

10. 

10. 

10. 


State 


CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CAUFORNIA 
CALIFORNIA 
CALIFORNIA  , 
CAUFORNIA  , 
CAUFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  , 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  . 
CAUFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 
CALIFORNIA  . 

CAUFORNIA  . 

CALIFORNIA  . 

CAUFORNIA  . 

CAUFORNIA  . 

CAUFORNIA  .. 

CAUFORNIA  ., 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  „ 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CAUFORNIA  .. 

CALIFORNIA  .. 

CAUFORNIA  - 

CAUFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

CALIFORNIA  .. 

NEVADA  

NEVADA 

NEVADA  

NEVADA  

IDAHO 

IDAHO 

IDAHO 

IDAHO 


Community 


SANTEE.  CITY  OF  

SANTEE.  CITY  OF  

SANTEE,  CITY  OF  

SANTEE.  CITY  OF  

SANTEE.  CITY  OF  

SANTEE,  CITY  OF  

SANTEE.  CITY  OF  

SEAL  BEACH,  CITY  OF 

SEAL  BEACH,  QTY  OF  

SEAL  BEACH,  CITY  OF  

SOLANA  BEACH.  CITY  OF  „ 
SOLANA  BEACH,  CTTY  OF  -. 
SOLANA  BEACH.  OTY  OF  ... 
SOLANA  BEACH,  CITY  OF  .- 
SOLANA  BEACH,  CITY  OF 
SONOMA  COUNTY*  „ 
SONOMA  COUNTY*  - 
SONOMA.  CITY  OF  — 
STANTON,  QTY  OF  ... 
STANTON,  CITY  OF  ... 
TEHAMA  COUNTY*  ... 
TEHAMA  COUNTY*  .„ 
TRUCKEE.  TOWN  OF 
TUSTIN.  CITY  OF 

TUSTIN.  CITY  OF' 

TUSTIN.  CITY  OF 

TWENTYNINE  PALMS,  CITY  OF 

UPLAND.  CITY  OF  - 

VACAVILLE.  CITY  OF  

VACAVILLE.  CITY  OF  

VACAVILLE.  CITY  OF  

VACAVILLE.  CITY  OF  

VACAVILLE,  CITY  OF 
VACAVILLE,  CITY  OF 
VACAVILLE.  CITY  OF 
VACAVILLE.  CITY  OF 
VACAVILLE,  CITY  OF 
VACAVILLE.  CITY  OF 
VICTORVILLE,  CITY  OF 
VILLA  PARK.  CITY  OF  ... 
VILLA  PARK,  CITY  OF  „. 

VISTA,  CITY  OF  

VISTA,  CITY  OF  

VISTA,  CITY  OF  

VISTA.  CITY  OF  

VISTA.  CITY  OF  

VISTA,  CITY  OF  

VISTA.  CITY  OF  

VISTA,  CITY  OF  

VISTA.  CITY  OF  

VISTA.  CITY  OF  


VISTA,  CITY  OF  .„ 
VISTA.  CITY  OF  .„. 
VISTA.  CITY  OF  .... 
VISTA.  CITY  OF  .... 
VISTA,  CITY  OF  .... 
WESTMINSTER,  CITY  OF  ... 
WESTMINSTER,  CITY  OF  ... 
WESTMINSTER.  CITY  OF  „. 
WESTMINSTER.  CITY  OF  „. 
WESTMINSTER.  CITY  OF  .„ 

YORBA  UNDA,  CITY  OF  

YORBA  UNDA,  CITY  OF 

YORBA  LINDA.  CITY  OF  

YUCAIPA,  CITY  OF 

YUCCA  VALLEY.  TOWN  OF 

DOUGLAS  COUNTY*  

DOUGLAS  COUNTY*  

DOUGLAS  COUNTY*  ..._„._. 

DOUGLAS  COUNTY*  

BELLEVUE,  CITY  OF  „.. 

BELLEVUE.  CITY  OF  

BELLEVUE.  CITY  OF 

BELLEVUE.  CITY  OF  


Panel 


06073C1389 
06073C1400 
06073C1632 
06073C1633 
06073C1634 
06073C1651 
06073C1654 
06059C0035 
06059C0027 
O6O59CO000 
06073C1326 
06073C1307 
06073C0000 
06073C1044 
06073C1Q63 
0603750000 
0603750915 
0603830005 


06059C0020 
06059C0000 
0650640000 

0650640480 
0602100000 

06059C0038 
06059C0029 
06059C0000 

06071 COOOO 

06071C0000 

0603730016 

0603730002 

0603730003 

0603730000 

0603730013 

0603730011 

0603730006 

0603730004 

0603730012 

0603730014 

06071C0000 

06059C0015 

06O59COO00 

06073C1063 

06073C0788 

06073C0786 

06073C0778 

06073C0769 

06073C0766 

06073C0758 

06073C0759 

06073C0000 

06073C0757 

06073C0767 

0607300778 

06073C0779 

06073C0787 

06073C0789 

06059C0028 

06059C0027 

06059C0000 

06059C0036 

06059C0037 

06059C0009 

06059C0008 

06O59C0OO0 

06071  COOOO 

06071 COOOO 

32005C0115 

32005C0105 

32005C0095 

32005C0085 

1600210000 

1600210857 

1600210878 

1600210876 


Panel  dale 


6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
1/3/97 
1/3/97 
1/3«7 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/5/97 
1/3/97 
1/3/97 
2/5m 
2/5/97 
2/5/97 
1/3/97 
1/3/97 
1/3»7 
1/17/97 
1/17W7 
1A17/B7 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/17/97 
1/3/97 
1/3/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/19/97 
6/1S/97 
6/19/97 
1/3/97 
1/3/97 
1/3/97 
1/3/97 
1/3«7 
1/3/97 
1/3/97 
1/3/97 
1/17/97 
1/17/97 
6/5/97 
6/S/97 
6««7 
6/S«7 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
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10 

10 

10 ._ 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 „ 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10-^ 

10 

10 

10 

10 

10 

10 

10 

10 

10 


stale 


IDAHO  .„.. 
IDAHO  ...- 
IDAHO  .™ 
IDAHO  .„. 
IDAHO  ..... 
IDAHO  .™. 
IDAHO  ...„ 
IDAHO  ..... 
IDAHO  ..... 
IDAHO  „._ 
IDAHO  ..... 
IDAHO  ..... 
IDAHO  .„. 
IDAHO  ..... 
IDAHO  u^ 
IDAHO  .^ 
IDAHO  ..... 
IDAHO  .... 
IDAHO  .„_ 
IDAHO  ..... 
IDAHO  ..... 
IDAHO  ..... 
IDAHO  ..... 
IDAHO  .™. 
IDAHO  ..... 
IDAHO  .... 
IDAHO  ... 
IDAHO  .... 
IDAHO  ..... 

IDAHO 

IDAHO  

IDAHO  

IDAHO 

IDAHO  

IDAHO 

IDAHO  

IDAHO 

IDAHO  

IDAHO  

IDAHO  

IDAHO 

IDAHO  ..... 

IDAHO  

IDAHO  

IDAHO 

IDAHO 

IDAHO 

IDAHO 

IDAHO 

IDAHO  

OREGON  . 

OREGON  

WASHINGTON 
WASHINGTON 


Community 


BELLEVUE.  CITY  OF  .... 

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  ....... 

BLAINE  COUNTY* 

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  „ 

BLAINE  COUNTY  *  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  „. 

BLAINE  COUNTY*  » 

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  ._ 

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

BLAINE  COUNTY*  

HAILEY,  CITY  OF  

HAILEY.  CITY  OF  ..„ 

HAILEY.  CITY  OF  

HAILEY.  CITY  OF  ...„ 

HAILEY.  CITY  OF  

HAILEY.  CITY  OF  

KETCHUM.  CITY  OF 

KETCHUM.  CITY  OF  ..... 
KETCHUM.  CITY  OF  „.. 

KETCHUM,  CITY  OF  

KETCHUM.  CITY  OF  

KETCHUM.  CITY  OF  ..... 
SUN  VALLEY.  CITY  OF 
SUN  VALLEY.  CITY  OF 
SUN  VALLEY,  CITY  OF 
SUN  VALLEY.  CITY  OF 
SUN  VALLEY.  CITY  OF 
SUN  VALLEY.  CITY  OF 

AURORA.  CITY  OF  

MARION  COUNTY* 

OKANOGAN  COUNTY* 
OKANOGAN  COUNTY* 


Pane) 


1600210859 

1651670432 

1651670269 

1661670268 

1651670000 

1651670876 

1651670857 

1651670859 

1651670653 

1651670654 

1651670658 

1651670662 

1651670663 

1651670664 

1651670666 

1651670669 

1651670917 

1651670919 

1651670925 

1651670938 

1651670434 

1651670441 

1651670442 

1651670453 

1651670461 

1651670462 

1651670463 

1651670464 

1651670651 

1651670856 

1651670878 

1651670266 

1600220857 

1600220856 

1600220668 

1600220664 

1600220662 

1600220000 

1600230461 

1600230453 

1600230442 

1600230441 

1600230434 

1600230000 

1600240462 

1600240461 

1600240454 

1600240453 

1600240452 

1600240000 

4101560001 

4101540000 

5301170150 

5301170000 


Panel  date 


3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
3/17/97 
6/5«7 
6/19/97 
6/19/97 
6/19/97 


IFR  Doa  97-23053  Filed  8-29-97;  8:45  am] 
■LUNQ  OOOE  t71S-04-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Meqiors  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  hiterested 


persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  September  26, 
1997. 

A.  Federal  Reserve  Bask  of 
Richotond  (A.  Linwood  Gill  m, 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528r 

1.  Wachovia  Corporation,  Winston- 
Salem,  North  Carolina;  to  merge  with 
Central  Fidelity  Banks,  Inc.,  Richmond, 
Virginia,  and  thereby  indirectiy  acquire 
Central  Fidelity  National  Bank. 
Richmond,  Virginia. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Central  Fidelity  Insurance  Agency,  Inc., 
Richmond,  Virginia,  and  thereby  engage 
in  acting  as  an  agent  or  broker  in  the 
sale  of  credit  related  insurance, 
pursuant  to  §  225.28(b)(ll)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reso-ve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Centre  1  Bancorp,  Inc.,  Beloit, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  First  Winnebago 
Corporation,  Winnebago,  Illinois,  and 
thereby  indirectiy  acquire  First  National 
Bank  of  Winnebago.  Winnebago, 
Illinois. 

C  Feiteral  Reserve  Bank  of  Kaiwas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198-0001: 

1.  Bank  Capital  Corporation, 
Strasburg,  Colorado;  to  acquire  4.59 
percent,  for  a  total  of  9  percent  of  the 
voting  shares  of  Guaranty  Corporation, 
Denver,  Colorado. 

Board  of  Govemors  of  the  Federal  RMerve 
System.  August  27, 1997. 
Jauilar  J.  Johnson, 
Deputy  Secretary  of  the  Bo€ird. 
(FR  Doa  97-23233  FUed  8-29-97;  8:45  am] 
Biuaia  cooe  ttift-oi-F 


FEDERAL  RESERVE  SYSTEIM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activitlas  or 
to  Acquire  Companies  that  are 
Engaged  in  Pannlssibie  Nonbanking 
ActMtiM 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directiy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 


bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  16. 1997. 

A.  FMaral  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  Prestige  Financial  Corp.. 
Flemington.  New  Jersey;  to  engage  de 
novo  through  its  subsidiary,  PSC 
Financial  Services,  Inc.,  Flemington, 
New  Jersey,  in  securities  brokerage 
activities,  pursuant  to  §  225.28(b)(7)(i) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  27. 1997. 
Jennifa-  J.  JoiuiMm, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-23231  FUed  8-29-97;  8:45  am) 
■aUNQ  CODE  a>1«-0t-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Pennisslble  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Parmissibia  Nonbanking 
Acthfltias;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-22303)  published  on  pages  44697 
and  44798  of  the  issue  for  Friday. 
August  22, 1997. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  UST 
Corp.,  Boston,  Massachusetts,  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Community  Affairs 
Officer)  600  AUantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  UST  Corp.,  Boston,  Massachusetts; 
to  acquire  Firestone  Financial  Corp., 
Newton,  Massachusetts,  and  thereby 
engage  in  installment  lo«m  and  lease 
financing  activities  to  commercial 
customers  pursuant  to  §§  225.28(b)(1) 
and  (b)(3)  of  the  Board's  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  September  5. 1997. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  27. 1997. 
JenniliBr ).  fohBsoa, 
Deputy  Secretary  of  the  Board. 
fFR  Doc.  97-23232  Filed  8-29-47;  8:45  am) 
■UMQ  CODE  ■t1»^-F 


FEDERAL  TRADE  COMMISSION 

Notica  Regarding  Corapilanca 
Aasistanca  and  Civil  Penalty  Laniancy 
Policias  for  Small  Entltiaa 

AOBICY:  Federal  Trade  CommissicHi. 
ACTKM:  Notice  of  policies. 


SUMMARY:  On  April  8. 1997.  the  Federal 
Trade  Commission  issued  two 
statements  describing  its  policies  for 
assisting  small  businesses  and  other 
small  entities,  in  implementation  of 
requirements  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1906.  The  first  policy  stateaient 
discussed  the  variety  of  in«rhnni«Tt| 
available  for  small  entities  to  obtain 
advice  about  their  obligations  under 
statutes  and  rules  enforced  by  the 
Conunission.  The  second  policy 
statement  described  the  Commission's 
approach  to  reduction  or  waiver  of  dvil 
penalties  for  small  entities  in  various 
mitigating  circiunstances.  The 
Commission  solicited  comments  about 
these  statements  from  interested 
persons.  After  considering  the  one 
comment  it  received,  the  Commission 
has  determined  not  to  advise  either 
policy. 

DATES:  The  policy  statements  were 
effective  on  March  28. 1997. 
FOB  FURTHER  MFORMATKM  CONTACT:  Neil 
J.  Blickman,  Federal  Trade  Conunission. 
Bureau  of  Consumer  Protection, 
Division  of  Enforcement.  Sixth  St  and 
Pennsylvania  Ave.,  N.W.,  Washington. 
DC  20580.  202-326-3038. 
SUPPLEMBITARY  INFORMATION:  The 
statement  of  the  Commission's  Small 
Entity  Complianoe  Assistance  Policy 
explains  to  small  businesses  and  other 
small  entities  what  assistance  is 
available  to  them  £rom  the  Commission 
and  its  staff  to  help  them  understand 
and  comply  with  obligations  imposed 
by  the  statutes  and  rules  enforccKl  by  the 
Commission.  The  statement  of  the 
Commission's  Civil  Penalty  Leniency 
Policy  discusses  how  the  Commission 
expects  to  consider  mitigating  Cactors  in 
matters  where  small  entities  are  subject 
to  civil  penalties.  These  statements  were 
issued  in  implementation  of  sections 
213  and  223  of  the  SmaU  Business 
Regulatory  Enforcement  Fairness  Act 
("SBREFA"),  Pub.  L.  No.  104-121, 
enacted  March  29, 1996.  62  FR  16809 
(Apr.  8, 1997). 
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Public  Comments 

Members  of  tbe  public  were  invited  to 
comment  on  any  issues  or  concerns  that 
they  believed  were  relevant  or 
appropriate  to  these  policies.  62  FR 
16809.  16814.  The  only  comment 
received  in  response  to  the 
Commission's  notice  was  submitted  by 
Jerome  S.  Lamet.  Esq..  an  attorney  in 
Chicago,  Illinois.'  The  comment 
addressed  issues  not  encompassed 
within  the  scope  of  the  notice,  and  did 
not  relate  to  any  specific  aspect  of  the 
policies  adopted  by  the  Conunission. 
The  conunent  appeared  to  relate  to 
actions  brought  by  the  Commission  in 
federal  district  court  under  sections 
13(b)  and  19  of  the  FTC  Act.  15  U.S.C. 
53(b)  and  57b.  following  entry  of  a  court 
order  restraining  a  defendant  from 
disposing  of  individual  or  corporate 
assets.  Mr.  Lamet  commented  that  when 
the  defendant  in  such  a  case  is  a  small 
business,  the  Commission  should  not 
oppose  the  defendant's  motion  to 
release  frozen  assets  to  pay  its  attorney. 
In  the  alternative,  the  commenter  stated 
that  the  Commission  should  provide 
legal  coimsel  for  defendants  who  are 
small  businesses,  or  funds  for  that 
purpose.^ 

When  the  Commission  brings  actions 
under  sections  13(b)  and  19  of  the  FTC 
Act,  it  considers  a  number  of  factors  in 
determining  whether  to  seek  a  court 
order  freezing  assets  and  thereafter 
oppose  motions  to  release  frozen  assets 
to  pay  defendants'  attorneys.  These 
fiactors  include,  but  are  not  limited  to, 
the  seriousness  of  any  fraud,  the  threat 
of  dissipation  of  assets,  the  degree  of 
consiuner  Injury,  and  the  funds 
necessary  to  redress  injvuy  to 
consimiers.  Typically,  when  the 
Commission  opposes  motion  to  release 
frozen  assets  to  pay  defendants' 
attorneys,  it  does  so  based  on  the  theory 
that  it  only  will  be  able  to  achieve  relief 
if  the  frozen  assets  identified  by  the 
Commission  are  pres^fved  to  provide 
restitution  to  the  victims  of  the 
defendants'  fraud,  and  the  defendants 
should  not  be  permitted  to  use  the 
proceeds  of  fraud  to  finance  their 
defense  of  the  fraud.  Tbe  Commission 
addresses  this  issue  on  a  case-by-case 
basis  based  on  individual  fads  and 
circumstances.  It  is  beyond  the 
Commission's  statutory  authority,  as 
mandated  by  Congress  pursuant  to  the 
FTC  Act,  to  provide  legal  counsel  to 
defendants  who  are  small  businesses, 
or,  except  in  the  limited  circumstances 


>  The  comment  submitted  in  response  to  the 
notice  has  been  placed  on  the  public  record,  and 
is  filed  OS  document  number  B21946900001.  In 
today's  notice,  the  comment  is  died  as  Lamet.  tl. 

>  Lamet.*!. 


provided  in  the  Equal  Access  to  Justice 
Act.^  to  provide  funds  for  that  purpose. 
Accordingly,  the  Commission  has 
determined  not  to  revise  either  its  small 
business  compliance  assistance  policy 
or  its  civil  penalty  leniency  policy. 

Authority:  Sees.  213  and  223.  Pub.  L.  104- 
121,  110  Stat  847. 

By  diraction  of  the  Commission. 
Beniamin  I.  Bcnoan, 
Acting  Secretary. 

[FR  Doc.  97-23186  Filed  8-29-97;  8:45  am] 
attUNG  COM  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  Commission  on  Consumsr 
Protection  and  Quality  in  th«  Health 
Cars  Industry;  Notica  of  PutMIc  Masting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  of  the  meeting  of  the  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  open  to 
the  public,  limited  only  by  the  space 
available. 

Place  of  Meeting:  The  University  of 
Illinois  at  Chicago,  West  Campus: 
Chicago  mini  Union.  2nd  Floor.  Chicago 
Rooms;  828  South  Wolcott  Avenue. 
Chicago.  Illinois  60612.  Exact  locations 
of  the  sessions  will  be  available  at  the 
Union  center  and  on  the  Commission's 
web  site, 
"wv«rw.hcqualitycommission.gov". 

Times  and  Dates:  The  public  meeting 
will  span  two  days.  On  Tuesday, 
September  9,  1997,  the  subcommittee 
break-out  sessions  will  take  place  from 
10:00  a.m.  until  4:30  p.m.  On 
Wednesday.  September  10. 1997.  the 
general  plenary  session  will  begin  at 
8:00  a.m.  and  it  will  continue  until  4:00 
p.m. 

Purpose/ Agenda:  To  hear  testimony 
and  continue  formal  proceedings  of  the 
Commission's  four  (4)  subcommittees. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person:  For  more  information, 
including  substantive  program 
information  and  summaries  of  the 
meeting,  please  contact:  Edward  (Chip) 
Malin,  Hubert  Humphrey  Building, 
Room  118F,  200  Indep>endence  Avenue, 
S.W..  Washington,  DC  20201;  [202/205- 
3333). 


>5  U.S.C  S04:  28  U.S.C  2412. 


Dated:  August  25. 1997. 
Richard  Sorian, 

Deputy  Director,  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 

[FR  Doc.  97-23177  Filed  8-29-97;  8:45  am) 
■auNQ  oooe  4ii«-«o-m 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Disease  Control  and 
Prevention 

{3OOAY-2O-07] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  OX:,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Propoaed  Pn^ects 

1.  National  Inventory  of  Clinical 
Laboratory  Testing  Services  (NICLTS) — 
New — ^This  is  a  new  data  collection. 
CDC  proposes  to  gather  data  through  the 
use  of  a  mail/telephone-assisted  survey 
of  a  statistical  sample  of  waived  and 
provider  performance  microscopy 
(PPM)  certified  laboratories.  The  use  of 
a  mail/telephone  survey  instrument  will 
be  cost-effective  approach  for 
performing  the  inventory  of  clinical 
laboratory  testing  services  by  analytes, 
test  systems,  specimen  types  and  test 
volume  in  laboratories  with  limited 
menus  such  as  waived  and  PPM 
facilities. 

The  data  collected  in  this  study  will 
provide  the  government,  policy  makers, 
practitioners  and  researchers  with 
national  estimates  of  analytes,  test 
systems,  and  test  volumes  being 
performed  in  each  of  the  ten  defined 
regions  in  the  United  States  in  waived 
and  PPM  laboratories. 

This  baseline  survey  will  be  analyzed 
and  used  by  CDC  in:  (1)  Responding  to 
questions  concerning  the  impact  of  both 
regulatory  and  non-regulatory  changes 
in  the  delivery  of  clinical  laboratory 
medicine  to  Congress,  DHHS,  and  the 
public;  (2)  allowing  the  government  to 
track  changes  in  public  access  to 
clinical  laboratory  testing  and  to 
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determine  what  and  where  tests  are 
available;  (3)  predicting  the  impact  of 
proposed  regulatory  changes  on 
laboratory  services,  the  government  can 
respond  to  requests  for  information  frt>m 


a  position  of  more  complete  knowledge 
and  understanding  than  the  partial 
information  currently  available;  and  (4) 
monitoring  the  changes  in  laboratory 
testing  as  our  health  care  delivery 


systems  moves  toward  managed  care. 
Ilie  total  aimual  biuden  hours  are 
1.228. 


Respondents 


Contact  questionnaire 

Mail  stjrvey  

Telephone  folow-up  ... 
OMUeQC  


Number  of  re- 


1,178 

1.178 

1,178 

100 


Number  of  le- 
sponsee^^ 


Average  bur- 

den^TMponse 

(inhrt.) 


025 
0.50 
0.25 
0.50 


Dated:  August  25, 1997. 
Wilna  G.  lofanMm. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-23183  Filed  8-29-97;  8:45  am] 
BtUMQ  COM  41«3-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratlon 

Advisory  ConMnittee  Meeting; 
Amendment  of  Notice 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


v.  The  Food  and  Drug 
Administration  is  announciii^  an 
amendment  to  the  notice  of  meeting  of 
the  Oncologic  Drugs  Advisory 
Committee  which  is  scheduled  for 
September  18  and  19, 1997.  This 
meeting  was  announced  in  the  Federal 
Register  of  August  14,  1997  (62  FR 
43539).  The  amendment  is  being  made 
to:  (1)  Remove  the  second  agenda  item 
scheduled  on  September  19,  1997;  (2) 
change  the  starting  and  ending  times  of 
the  meeting  on  September  19, 1997;  and 
(3)  reschedule  the  time  allotted  for  oral 
presentations  from  the  public  on 
September  19, 1997.  There  are  no  other 
changes.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  GONTACT: 
Jannette  O'Neill-Gonzalez  or  Robinette 
Taylor,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-81381301-443-0572 
in  the  Washington,  DC  area),  code 
12542. 

SUPPLBHENTARY  INFORMATION:  In  the 
Federal  Register  of  August  14, 1997  (62 
FR  43539),  FDA  announced  that  a 
meeting  of  the  Oncologic  Drugs 


Advisory  Committee  would  be  held  on 
September  18  and  19, 1997.  This 
amendment  is  to  provide  an  update  to 
the  information  provided  earlier 
pertaining  to  the  September  19, 1997. 
meeting  day.  There  are  no  changes  for 
the  September  18, 1997,  meeting  day. 
On  page  43540,  beginning  in  column  1, 
portions  of  the  notice  pertaining  to  the 
September  19, 1997,  meeting  day  are 
amended  to  read  as  follows: 

Date  and  Time:  The  meeting  will  be 
held  on  September  10. 1997,  from  8:30 
a.m.  to  12:50  p.m. 

Agenda-.  On  September  19, 1997.  the 
conunittee  will  discuss:  NDA  20-826, 
Paxene®  (paclitaxel,  Baker-Norton 
Pharmaceuticals,  Inc.),  "indicated  after 
failure  of  first  line  or  subsequent 
systenoic  chemotherapy  for  the 
treatment  of  advanced  AIDS-related 
Kaposi's  Sarcoma." 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  4, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:35 
a.m.  and  9:05  a.m.  on  September  19, 
1997.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  4,  1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  aiguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  p>articipants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  25, 1997. 
Mduwl  A.  FriMfanaa. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-23121  Filed  8-2»-97;  8:45  am) 
BHJUNQ  COOe  41W-01-F    . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

X-ray  Assamt>lers  Workshop    ^ 

AOBCY:  Food  and  Drug  Administiation, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  workshop:  X-ray  Assemblers 
Workshop.  This  workshop  is  being 
sponsored  by  FDA's  Southeast  Region 
and  the  radiological  health  programs 
within  the  Southeast  Region  (Alabama, 
Florida,  Georgia,  Louisiana,  Mississippi, 
North  Carolina.  Puerto  Rico,  South 
Carolina,  Tennessee,  and  the  Virgin 
Islands).  The  topics  to  be  discussed  are 
the  update  on  the  x-ray  assemblers' 
responsibilities  under  the  diagnostic  x- 
ray  performance  standard;  State  rules 
and  regulations  on  diagnostic  x-ray 
standards;  completing  the  form.  FDA- 
2579  (Report  of  Assembly  of  a 
Diagnostic  X-ray  System);  and 
inspections  of  x-ray  assemblers.  The 
purpose  of  the  workshop  is  to  provide 
x-ray  assemblers  with  an  update  on 
assemblers  responsibilities  under  the 
diagnostic  x-ray  performance  standard; 
review  the  various  State  regvdations; 
and  provide  technical  training  in  Xbib 
area  of  assembler  inspections  and 
completion  of  the  form,  FDA-2579. 

Date  and  Time:  The  workshop  will  be 
held  on  Thursday,  September  25, 1997, 
8  ajn.  to  4:30  p.m. 

Location:  The  workshop  will  be  held 
at  the  Medical  Forum  BIdg.,  950  22d 
Street  North,  Birmingham.  AL. 

Contact  R.  Thomas  Trout.  Regional 
Radiological  Health  Representative, 
Southeast  Region.  Food  and  Drug 
Administration  (HFR-SE19).  60  Eighth 
Street  NE.,  Atlanta.  GA  30309,  404-347- 
4001,  ext.  5248,  FAX  404-347-4349. 

Registration:  Send  registration 
information  (name,  tide,  firm  name, 
address,  telephone,  and  fax  ntunber)  to 
the  contact  person  by  September  18, 


46366  Federal  Register  /  Vol.  62.  No.  169  /  Tuesday.  September  2,  1997  /  Notices 


1997,  Space  is  limited,  therefore, 
interested  parties  are  encouraged  to 
register  early. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  R. 
Thomas  Trout  at  least  7  days  in 
advance. 

Dated:  August  26, 1997. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-23243  Filed  8-27-97;  3:24  pm) 
MLUNO  OOOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratkxi 
[Dodwt  Na  97D-0228] 

Draft  Guidanc*  for  Industry  on 
Computerized  Systems  Used  in 
ainical  Trials;  Availability;  Reopening 
of  Commant  Period 

AQENCV:  Food  and  E)rug  Administration, 

HHS. 

ACTKM:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  reop>ening  the 
comment  period  on  the  draft  guidance 
entitled  "Guidance  for  Industry: 
Computerized  Systems  Used  in  Clinical 
Trials"  until  November  3,  1997.  FDA 
published  a  notice  of  availability  of  the 
draft  gmdance  in  the  Federal  Register  of 
June  18. 1997  (62  FR  33094).  FDA  is 
reopening  the  comment  period  in 
response  to  requests  for  additional  time 
to  review  the  agency's  draft  guidance  on 
the  use  of  computerized  systems  in 
clinical  trials. 

DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance 
docimient  by  November  3, 1997. 
General  comments  on  agency  guidance 
docimients  are  welcomed  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doctunent 
FOR  FURTHER  MFORMATKm  CONTACT: 
James  F.  McCormack,  OCBce  of 
Enforcement  (HFC-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-827-0425. 
SUPPtEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  June  18, 1997,  FDA 
announced  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Guidance  for  Industry:  Computerized 
Systems  Used  in  Clinical  Trials."  The 
draft  guidance  is  intended  to  assist 
applicants  who  wish  to  use  computer 


systems  to  generate,  collect,  maintain 
and  transmit  clinical  data  for 
submission  to  FDA  in  support  of 
marketing  or  research  applications.  The 
notice  invited  interested  p>ersons  to 
submit  written  comments  on  the  draft 
guidance  by  August  18, 1997. 

The  agency  received  a  number  of 
requests  for  additional  time  to  comment 
on  the  draft  guidance  and  is  reopening 
the  conmient  period  until  November  3. 
1997. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  25,  1997. 
Williun  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  97-23180  Filed  8-29-97;  8:45  am] 

BHJJNQ  CODE  4iaO-Ot-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  97N-0333] 

Reexamination  of  tlie  Evaluation 
Process  for  Liquid  Chemical  Stariiants 
and  High  Laval  Disinfectants; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  position  paper  entitled 
"Reexamination  of  the  Evaluation 
Process  for  Liqvud  Chemical  Sterilants 
and  High  Level  Disinfectants."  The 
position  paper  is  soliciting  input  finm 
industry,  users'  groups,  other  regulatory 
agencies,  and  academia  on  FDA's 
approaches  to  improving  the  evaluation 
of  liquid  chemical  sterilants  and  high 
level  disinfectants. 

DATES:  Written  comments  by  December 
1, 1997. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  position  paper  to  the 
Division  of  Small  Ntenufacturers 
Assistance  (HFZ;-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
6597  (toll  free  outside  of  MD  1-800- 


638-2041).  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  position  paper 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  In  the  heading  of  this 
docimient.  A  copy  of  the  position  paper 
and  received  comments  are  available  for 
public  examination  in  the  Docket 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ-^80),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-0616. 

8UPPt.EMENTARY  INFORMATION:  FDA 
regulates  the  introduction  of  medical 
devices  into  interstate  commerce.  A 
person  intending  to  market  a  liquid 
chemical  germicide  medical  device 
must  submit  a  premarket  notification 
under  section  510(k)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360(k))  to  FDA  before 
introducing  the  device  into  interstate 
commerce.  Regulations  governing  the 
general  content  and  format  of  510(k) 
submissions  (part  807  (21  CFR  part 
807))  and  other  regulatory  requirements 
are  discussed  in  gmdance  documents 
available  from  the  Center  for  Devices    - 
and  Radiological  Health,  Division  of 
Small  Manufacturers  Assistance 
(address  above).  The  effective  use  of 
chemical  germicides  is  important  in 
preventing  nosocomial  infections. 
Comprehensive,  scientifically  sound 
criteria  for  the  evaluation  of  chemical 
germicides  is  essential  to  help  ensure 
that  these  agents  are  safe  and  effective 
for  their  intended  use  when  used 
according  to  their  labeling.  FDA 
recognizes  the  importance  of  providing 
applicants,  and  other  interested  parties, 
with  the  agency's  evaluation  criteria  for 
chemical  germicides  in  order  to 
fecilitate  the  assembly  of  necessary  data, 
to  maintain  consistency  of  review,  and 
to  provide  for  a  more  efficient  regulatory 
process.  The  purpose  of  this  position 
paper  is  to  solicit  input  from  industry, 
users'  groups,  other  regulatory  agencies, 
and  academia  on  FDA's  approaches  to 
improving  the  evaluation  of  liquid 
chemical  germicides.  The  comments 
that  FDA  receives  in  response  to  this 
position  paper  will  help  it  in  assessing 
the  current  guidance  and  in  developing 
the  approach  that  will  be  used  in  future 
guidances  for  these  products. 
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This  position  paper  represents  the 
agency's  current  thinking  on  the 
Reexamination  of  the  Evaluation 
Process  for  Liquid  Chemical  Sterilants 
and  High  Level  Disinfectants.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
persons  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

mterested  persons  should  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  on 
the  "Reexamination  of  the  Evaluation 
Process  for  Liquid  Chemical  Sterilants 
and  High  Level  Disinfectants"  by 
December  1, 1997.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
commrats  may  be  seen  in  the  Dockets 
Maiugement  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Persons  interested  in  obtainmg  a  copy 
of  the  {>osition  paper  may  do  so  by  using 
the  World  Wide  Web  (WWW).  The 
Cmter  for  Devices  and  Radiological 
Health  (CDRH)  maintains  an  entry  on 
the  WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  PC  with  access 
to  the  Web.  Copies  of  the  position  paper 
can  be  accessed  from  the  CDRH  home 
page  at  "http://www.fda.gov/cdrh." 

Dated:  August  18, 1997. 

D.  B.  Bnriington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc  97-23181  Filed  8-29-97;  8:45  am] 
HUMO  OOOE  4ia»-«1-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AtHisa  and  Mental  Health 
Sarvicas  Administration 

Agency  Information  Collection  ^ 
Activltiaa:  Submission  for  OMB 
Raviaw;  Commant  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  wiU  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
docimients,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-0525. 

Treatment  Outcome  Performance  Pilot 
Studies  (TOPPS) 

-^ew— SAMHSA  has  awarded 
contracts  to  14  States  to  develop  and 


pilot  test  performance  and  outcomes 
measures  for  substance  abuse  treatment 
services.  The  pilot  studies  will  collect 
data  from  substance  abuse  clients, 
including  pregnant  women,  women 
with  dependent  children,  adolescents, 
and  managed  care  clients.  Measures  of 
addiction  severity  and  other  outcomes 
will  be  obtained  at  admission, 
discharge,  and  post-discharge.  The 
estimate  annualized  burden  for  the 
two-year  project  is  summarized  below. 


No.  of  re- 
No.  of  re-     sponses/ 
spondents    respond- 
ent 


Average     Total  bur- 
burden/  den 
response        hours 


6,419 


2.0 


0.51 


6.561 


Written  comments  and 
recommendations  concerning  this 
information  collection  should  be  sent 
within  30  days  of  this  notice  to:  Den 
Chenok,  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 

Dated:  August  19, 1997. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA. 
(FR  Doc.  97-23174  Filed  8-2»-«7;  8:45  am] 
BiujNQ  oooe  4iss-a»-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4263-N-1ZI 

Notica  of  Proposed  Information 
Collaction  for  Pul)lic  Commant 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  3, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTAQT: 
Georgia  Yeck,  telephone  number  (202) 
708-2866  (this  is  not  a  toll-free  number) 


for  copies  of  the  proposed  forms  and 
other  available  documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
a£fecting  agencies  concerning  the 
propos^  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Einhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Supplement  to 
Subscription  Agreement  for  Cooperative 
Housing  Applicants  under  Section  213 
and  221(d)(3). 

OMB  Control  Number:  2502-0058. 

Description  of  the  need  for  the 
information  and  proposed  use: 

This  proposed  information  collection 
is  required  under  section  213  and 
221(d)(3)  of  the  National  Housing  Act 
authorizing  the  Secretary  to  insure 
mortgages  covering  property  held  by  a 
non-profit  cooperative  ownership 
housing  corporation.  To  determine  the 
capacity  of  the  borrower  corporation 
and  the  individual  members  to  meet  the 
statutory  requirement  for  refwyment, 
HUD  must  review  information  as  to  the 
applicant's  finonriiil  and  credit  history. 

Form  numbers.-  HUD-93232A. 

Members  of  affected  public:  Non- 
profit cooperative  housing  corporations. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  3.500,  die  number  of 
respondents  is  5,000,  frequency  of 
response  is  1,  and  the  hours  of  response 
is  .7  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement  without 
change. 

AnthoritT!  Section  236  of  the  Paperwoik 
Reductkm  Act  of  1995. 44  U.S.C  Chapter  35. 
as  amended. 
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Dated:  August  25. 1997. 
Nicolas  P.  Retsinaa, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  97-23134  Filed  8-29-97;  8:45  am] 

MLUNQ  CODE  4210-Z7-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

poctot  Na  FR-4203-N-191    ■ 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  [)e{>artment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  2, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  70ft-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbBr  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  resjjondents,  frequency  of 
response,  an  hour  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  August  18, 1997. 
David  S.  Cristy. 

Director,  Information  Resources.  S4anagement 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Certificate  of 
Completion—Consolidated. 

Office:  Public  and  Indian  Housing. 

OhEB  Approval  Number:  2577-0021. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
certificate  transmits  information 
concerning  the  completion  of 
construction  contracts  to  enable  the 
Department  to  authorize  payment  of 
funds  due  the  contractor  or  developer. 
The  information  is  supplied  by  the 
project  architect  and  assembled  and 
forwarded  by  the  Public  Housing 
Agency. 

Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Nuinber  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Certificate 


147 


147 


Total  Estimated  Burden  Hours:  147. 

Status:  Reinstatement,  with  changes. 

Contact:  William  J.  Flood,  HUD.  (202) 
708-1640  X4134;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

(PR  Doc.  97-23133  Filed  8-2^-97;  8:45  am) 
MLLMQ  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4193-M-02] 

NOFA  for  Fair  Housing  Initiatives 
Program;  FY  1997  Competitive 
Solicitation 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA);  clarification. 


summary:  This  notice  clarifies  a 
variance  between  a  requirement  on  the 
use  of  FHIP  funds  for  litigation  against 
the  U.S.  set  forth  in  the  Fiscal  Year  (FY) 
1997  NOFA  for  the  Fair  Housing 
Initiatives  Program  (FHIP),  published  in 
the  Federal  Register  on  June  26, 1997 
(62  FR  34562)  and  a  FHIP  Application 
Kit  statement  which  was  more 
expansive.  In  addition,  this  clarification 
provides  notice  that  the  Department  is 
providing  a  7-day  period  for  any  entity 
that  was  discouraged  from  submitting 
an  application  under  this  NOFA 
because  of  this  variance  to  so  advise  the 
Department.  Any  entity  otherwise 
eligible  under  the  NOFA  that  so  notifies 
the  Department  will  be  allowed  30  days 
from  today's  date  to  submit  an 
application  under  the  Private 
E^orcement  Initiative  (PEI)  and/or  the 
Fair  Housing  Organizations  Initiative 
(FHOI). 


DATES:  An  entity  must  advise  the 
Department  by  September  9.  1997  if  it 
meets  the  provisions  outlined  in  this 
Notice  and  intends  to  submit  an 
application.  Such  an  entity  will  have  30 
days  from  today's  date,  until  October  2. 
1997  to  submit  its  application  under  the 
PEI  and  the  FHOI.  Applications  will  be 
accepted  if  they  are  received  on  or 
before  the  application  due  date,  or  are 
received  within  7  days  after  the 
application  due  date,  but  with  a  U.S. 
postmark  or  receipt  from  a  private 
commercial  delivery  service  (such  as 
Federal  Express  or  DHL)  that  is  dated  on 
or  before  the  application  due  date. 

ADDRESSES:  To  advise  HUD  that  the 
statement  in  the  Application  Kit 
discouraged  your  organization  from 
applying,  and  that  you  will  be 
submitting  an  application  within  30 
days  as  permitted  under  this 
clarification,  please  contact  Aztec  Jacobs 
or  Maxine  Cunningham  as  indicated 
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under  the  FOR  fURTNER  MFORMATIOfI 
CONTACT  heading  immediately  below. 
To  obtain  a  copy  of  the  application  kit. 
please  write  the  Fair  Housing 
Information  Qearinghouse.  P.O.  Broc 
9146.  McLean.  VA  22102.  or  call  die  toll 
free  number  1-600-343-3442  (voice)  or 
1-600-290-1617  (TTY).  Also  please 
contact  this  number  if  information 
concerning  this  NOFA  is  needed  in  an 
accessible  format 
FOR  FURTHER  WTOnMATION  CONTACT: 
Aztec  Jacobs  or  Maxine  Cunningham. 
Office  of  Fair  Housing  Initiatives  and 
Voltmtary  Programs,  Room  5234,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410-2000;  telephone  number  (202) 
708-0800  (this  is  not  a  toll  free  number); 
focsimile  (202)  708-2755.  Persons  who 
use  a  text  telephone  (TTY)  may  call  1- 
800-290-1617. 

SUPPLEMBfTARY  MFORMATXM:  On  June 
26. 1997  (62  FR  34562),  HUD  published 
a  NOFA  for  the  Fair  Housing  biitiatives 
Program  (FHIP).  The  Application  Kit 
was  printed  following  publication  of  the 
June  26. 1997  NOFA  publication  and 
has  been  widely  distributed.  In 
providing  application  formats,  the 
Application  Kit  was  designed  to  reflect 
NOFA  requirements.  The  Jime  26, 1997 
NOFA  is  also  included  as  an  attachment 
to  the  Application  Kit 

The  June  26, 1997  NOFA  required 
that,  "La  accordance  with  24  QH 
125.104(f),  no  recipient  of  assistance 
under  the  PEI  may  use  any  funds 
provided  by  the  Department  for  the 
payment  of  expenses  in  connection  with 
litigation  against  the  United  States." 
This  provision  also  applied  to 
enforcement  activities  carried  out  under 
tiie  FHOI.  The  FHIP  Application  Kit.  on 
pages  43  and  49  contained  a  more 
expansive  limitation,  stating  that  in 
addition  to  the  above  NOFA  provision, 
no  FHIP  funds  may  be  used  in  "any 
litigation  action  involving  housing 
providers  funded  by  the  Department  of 
Housing  and  Urban  Development." 

It  was  not  the  Department's  intent  to 
limit  litigation  efforts  beyond  the 
statutory  or  regulatory  limitations  of  the 
FHIP  as  the  variance  from  the  NOFA  in 
the  Application  Kit  indicated.  The 
Department  intends  to  permit 
organizations  that  have  submitted    - 
applications  imder  this  competition 
prior  to  this  Notice  to  modify  their 
activities  and  budget  to  incorporate 
litigation  against  housing  providers 
funded  by  HUD,  if  their  applications  are 
selected  for  award. 

Furthermore,  this  Notice  is  intended 
to  ensure  that  all  interested  applicants 
that  may  have  been  dissuaded  by  the 
variance  from  submitting  applications 
will  be  provided  an  opportimity  to  do 


so  under  this  competiticm.  Such  entities 
must  notify  the  Department  within  7 
days  of  today's  date,  by  September  9. 
1997  either  by  phone  or  fax  of  their 
name,  phone  niunber,  and  intent  to 
submit  an  application  imder  the  PEI 
and/or  FHOI  that  includes  litigation 
against  housing  providers  funded  by 
HUD.  Only  those  entities  that  contact 
the  Department  during  this  7-day  period 
and  provide  the  above  information  will 
be  pennitted  to  submit  applications 
during  the  30-day  extendmi  application 
period,  which  will  expire  on  October  2, 
1997.  Because  HUD  cannot  determine 
with  any  certainty  the  number,  if  any. 
of  potential  applicants  who  were 
discouraged  from  applying  specifically 
because  of  the  variance,  t^  7-day 
notification  period  is  necessary  to  allow 
the  processing  of  applications  to 
continue  with  a  Tniniitinm  of  disruption. 
All  applications  submitted  under  this 
clarification  must  also  comply  with  all 
other  requirements  contained  in  the 
June  26, 1997  NOFA  and  ouUined  in  the 
Application  Kit  Applicants  that  have 
already  sulnnitted  applications  imder 
the  PEI  or  FHOI  will  not  be  permitted 
to  submit  revised  or  additional 
applications,  since  they  will  be  given 
the  opportunity  to  make  modifications 
as  appropriate  to  their  proposed 
activities  and  budget  to  reflect  the 
NOFA  litigation  requirement 

Dated:  August  26, 1997. 
Lany  Pearl, 

Acting  Deputy  Assistant  Secretary  for 
Program  Operations  and  Compliance. 
(FR  Doa  97-23282  Filed  8-28-97;  9:39  am) 

aajJNO  CODE  4210-tt-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdllfs  Ssrvics 

Availability  of  Draft  Molokai  11: 
Addendum  to  the  Recovery  Plan  for 
the  Molokai  Plant  auster  (USFWS 
1996) 

AQBiCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  dociunent  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
Molokai  II:  Addendum  to  the  Recovery 
Plan  for  the  Molokai  Plant  Cluster 
(USFWS  1996).  There  are  three  taxa  of 
plants  included  in  this  plan.  All  three 
are  known  only  from  the  island  of 
Molokai.  This  draft  plan  Addendum 
supplements  the  Recovery  Plan  for  the 
Molokai  Plant  Cluster  finalized  in 
September  of  1996.  A  limited  number  of 
copies  of  the  Molokai  Recovery  Plan 


remain  available,  althou^  the  Service  is 
not  seeking  comments  on  that 
document 

DATE:  Conuients  on  the  draft  recovery 
plan  addendum  received  by  November 
3. 1997  will  be  considered  by  the 
Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  die  following  locations:  U^. 
Fish  and  Wildlife  Service.  Pacific 
Islands  Office.  300  Ala  Moana 
Boulevard,  room  3108,  P.O.  Box  50086, 
Honolulu,  Hawaii  96850  (phone  808/ 
541-3441);  Molokai  PubUc  Ubrary.  15 
Ala  Malama  Street.  Kaunakakai,  Hawaii 
96748.  Requests  for  copies  of  the  draft 
recovery  plan  addendum  and  written 
comments  and  materials  regarding  this 
plan  should  be  addressed  to  Field 
Supervisor,  Fish  and  Wildlife  Office,  at 
the  above  Honolulu  address. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
Schmerfeld,  Fish  and  Wildlife  Biologist, 
at  the  above  Honolulu  address. 

SUPPLBMENTARY  MFORMATKMt: 
Backgroniid 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystema  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plana  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measiuvs  needed. 

The  Endangered  Species  Act.  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act)» 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1968  requires  that  public  notice  and  an 
opportunify  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  unplementaUon  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
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implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  Recovery  Plan  for  the  Molokai 
Plfct  Cluster  covered  16  species  and 
was  finalized  in  September  of  1996.  The 
addendum  refers  to  sections  of  the 
original  Plan.  This  draft  addendum 
supplements  the  Recovery  Plan  for  the 
Molokai  Plant  Cluster  by  covering  three 
endangered  plant  taxa.  All  of  these  taxa 
are  endemic  to  the  island  of  Molokai, 
Hawaiian  blands.  The  plants  are: 
Cyanea  dunbarii  (haha),  Lysimachia 
maxima  (no  common  name),  and 
Schiedea  sarmentosa  (no  common 
name). 

The  three  taxa  included  in  this 
addendiun  grow  in  a  range  of  vegetative 
communities  (dry  shrubland  to  wet 
forests)  and  elbvational  zones  (lowland 
to  montane).  These  taxa  and  their 
habitats  have  been  variously  affected  or 
are  currently  threatened  by  one  or  more 
of  the  following:  habitat  degradation  by 
fetal  or  domestic  animals  (goats,  pigs, 
and  axis  deer),  competition  for  space, 
light,  water,  and  nutrients  by  introduced 
vegetation;  erosion  of  substrate 
produced  by  human-  or  animal-caused 
disturbance;  mortality  and  habitat  loss 
from  fires;  and  predation  by  animals 
(goats,  axis  deer,  and  rats).  In  addition, 
due  to  the  small  number  of  existing 
individuals  and  their  very  narrow 
distributions,  these  taxa  and  most  of 
their  populations  are  subject  to  an 
increased  likelihood  of  extinction  and/ 
or  reduced  reproductive  vigor  from 
random  nattu^ly  occurring  events. 

The  objective  of  the  Addendum  to  the 
Recovery  Plan  for  the  Molokai  Plant 
Cluster  (USFWS  1996)  is  to  provide  a 
framework  for  the  recovery  of  these 
three  taxa  so  that  their  protection  by  the 
Endangered  Species  Act  (ESA)  is  no 
longer  necessary.  The  interim  objective 
is  to  stabilize  all  existing  populations  of 
the  Molokai  0  taxa.  To  be  considered 
stable,  each  taxon  must  be  managed  to 
control  threats  (e.g..  fenced)  and  be 
represented  in  an  ex  situ  (such  as  a 
nursery  or  arboretum)  collection.  In 
addition,  a  minimum  total  of  three 
populations  of  each  taxon  should  be 
documented  on  Molokai.  where  they 
now  occur  or  occurred  historically.  Each 
of  these  populations  must  be  naturally 
reproducing  and  increasing  in  number, 
with  a  minimum  of  50  mature 
individuals  per  population  for  short- 
lived perennials  (Cyanea  dunbarii, 
Lysimachia  maxima,  and  Schiedea 
sarmentosa).  For  downlisting,  a  total  of 
five  to  seven  populations  of  each  taxon 
should  be  documented  on  Molokai 
where  they  now  occur  or  occurred 
historically.  Each  of  these  populations 
must  be  naturally  reproducing,  stable  or 


Increasing  in  niunber,  and  secure  from 
threats,  with  a  minimum  of  300  matiire 
individuals  per  population  for  short- 
lived perennials.  Each  population 
should  persist  at  this  level  for  a 
minimum  of  5  consecutive  years  before 
downlisting  is  considered.  For  delisting, 
a  total  of  8  to  10  populations  of  each 
taxon  should  be  dociunented  on 
Molokai  where  they  now  occiu-  or 
occurred  historically.  Each  of  these 
populations  must  be  naturally 
reproducing,  stable  or  increasing  in 
number,  and  secure  from  threats,  with  a 
minimum  of  300  mature  individuals  per 
population  for  short-lived  perennials. 
Each  population  should  persist  at  this 
level  for  a  minimum  of  5  consecutive 
years. 

Public  Cominents  Solicited 

The  Service  solicits  written  comments 
on  the  Addendum  to  the  Recovery  Plan 
described.  All  comments  received  by 
the  date  specified  above  will  be 
considered  prior  to  approval  of  this 
addendimi. 

Authority:  The  authority  for  this 
action  is  section  4(f)  of  the  Endangered 
Species  Act,  16  U.S.C.  1533(f). 

Dated:  August  26, 1997. 
Thomaa  J.  Dwy«r, 

Acting  Regional  Director,  Region.  U.S.  Fish 
and  Wildlife  Service. 

[PR  Doc.  97-23182  Filed  8-29-97;  8:45  am] 
aiUMQ  CODE  43ie-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service,  Interior 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service, 

DOI. 

ACTION:  Notice  of  information  collection 

solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Application  for  the  Purchase  of  Royalty 
Oil  (OMB  Control  Number  1010-0042. 
Form  MMS— 4070),  which  expires  on 
January  31,1998. 

FOMI:  MMS-4070,  Application  for  the 
Piirchase  of  Royalty  Oil. 
DATES:  Written  comments  should  be 
received  on  or  before  November  3, 1997. 
ADDRESSES:  Conunents  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 


3021,  Denver.  Colorado  80225-0165; 
courier  address  is  Building  85,  Room  A— 
212,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:mail  address  is 

David Guzy®mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  ]ones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385.  e-mail 

Dennis C Jones©mms.gov. 

SUPPt-EMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995.  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information,  including 
Form  MMS— 4070,  which  expires 
January  31,  1998.  We  are  requesting 
OMB  approval  for  a  three  year  extension 
of  this  existing  collection  authority.  Is 
this  information  collection  necessary  for 
us  to  properly  do  our  job?  Have  we 
acciu^tely  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  biuden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Section  36  of  the  Mineral  Lands 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  192),  and  Section  27  of  the  Outer 
Continental  Shelf  (OCS)  Lands  Act  of 
1953,  as  amended  (43  U.S.C.  1353), 
authorize  the  Secretary  of  the  Interior  to 
sell  royalty  oil  accruing  to  the  United 
States  from  oil  and  gas  leases  issued 
pursuant  to  those  acts.  "Royalty  oil"  is 
crude  oil  produced  frxim  leased  Federal 
lands,  both  onshore  and  offshore,  in 
instances  in  which  the  Government 
exercises  the  option  to  accept  a  lessee's 
royalty  payment  in  oil  rather  than  in 
money.  Title  to  the  oil  is  transferred  to 
the  Government  and  then  sold  to  an 
eligible  refiner.  When  the  Secretary 
determines  that  small  refiners  do  not    . 
have  access  to  adequate  supplies  of  oil, 
the  Secretary  may  dispose  of  any  oil 
taken  as  royalty  by  conducting  a  sale  of 
such  oil,  or  by  allocating  it  to  eligible 
refiners.  The  Minerals  Management 
Service  (MMS)  performs  the  royalty 
management  functions  on  behalf  of  the 
Secretary. 

Regulations  at  30  CFR  208  describe 
the  information  collections  required  by 
the  RDC  program.  When  the  Secretary 
decides  to  offer  royalty  oil  taken  in  kind 
for  sale  to  eligible  refiners,  MMS  will 
publish  a  Notice  of  Availability  of 
Royalty  Oil  in  the  Federal  Re^ster.  and 
other  printed  media,  when  appropriate. 
The  Notice  includes  administrative 
details  concerning  the  application, 
allocation,  and  contract  award  process 
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for  the  royalty  oil.  Form  MMS-4070, 
Application  for  the  Purchase  of  Royalty 
Oil,  is  submitted  by  refiners  interested 
in  purchasing  royalty  oil  in  accordance 
with  instructions  in  the  Notice,  and 
with  instructions  issued  by  MMS  for 
completion  of  the  form.  The  information 
collected  is  used  by  MMS  to  determine 
if  the  applicant  meets  eligibility 
requirements  to  contract  to  purchase 
royalty  oil.  Information  collected  also 
provides  a  basis  for  the  allocation  of 
available  royalty  oil  among  qualified 
refiners.  Applicants  are  required  to 
submit  a  letter  of  intent  from  a  qualified 
financial  institution  stating  that  the 
applicant  will  be  granted  surety 
coverage  for  the  royaUy  oil.  The  letter  of 
intent  must  accompany  Form  MMS- 
4070. 

The  Government's  administration  of 
the  royalty  oil  program  is  aided 
significantly  by  the  collection  of 
information  requested  on  Form  MMS- 
4070.  Form  MMS-4070  is  used  to 
determine  the  eligibility  of  refiners 
wishing  to  enter  into  contracts  to 
purchase  royalty  oil.  The  form  requires: 

(1)  The  name  and  address  of  the 
applicant; 

(2)  Number  of  persons  employed  by 
applicant's  firm  (offshore  sale  only); 

(3)  A  disclosiue  of  any  affiliation  with 
other  companies; 

(4)  Caf>acity  and  location  of  the 
applicant's  refineries; 

(5)  Identification  of  contract  numbers 
(if  any)  under  which  the  applicant 
ciirrently  receives  royalty  oil; 

(6)  Preference  eligibility  request; 

(7)  Locations  where  the  applicant 
proposes  to  purchase  royalty  oil,  and 
the  volume  of  oil  requested; 

(8)  Authorized  signature  attesting  to 
the  accuracy  of  information  supplied: 
and 

(9)  Name  of  the  preparer. 

Activity  in  the  RDC  program  depends 
on  the  number  of  refiners  expressing  a 
need  for  supplies  of  oil  and  tbe 
Secretary  authorizing  a  sale  of  royalty 
oil.  We  estimate  that  the  annual  burden 
to  the  industry  is  25  hours,  assuming 
that  an  RIK  sale  will  occur,  that  20 
applicants  will  submit  Form  MMS- 
4070,  and  that  each  application  requires 
approximately  1  hour  to  prepare  and  V^ 
hour  for  associated  recordkeeping  (20 
applicants  x  IV4  hour8=25  burden 
hours). 

Dated:  August  25, 1997. 
Lucy  Querque*  Denett, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  97-23125  Filed  8-29-97;  8:45  am] 
BHJJNGCOOE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  PefKiing  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  23, 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127.  Written 
comments  should  be  submitted  by 
September  17, 1997. 
Carol  D.  ShuU, 
Keeper  of  the  National  Register.      ^ 

FLOUDA 

Hamilton  Comity 

White  Springs  Historic  District,  Roughly 
bounded  by  River,  First,  Suwannee,  and 
Hewitt  SU.,  FL  25 A,  US  81  and  Suwannee 
R.,  White  Springs,  97001143 

Okaloosa  County. 

McKinley  Climatic  Laboratory,  Building  440, 
Eglin  Air  Force  Base,  Fort  Walton  Beach 
vicinity,  97001145 

NEW  JERSEY 

Middlesex  County 

Road  Up  RBritan  Historic  District,  Along 
River  Rd.,  from  Ellis  Pkwy  to  899  River 
Rd.,  Piscataway  Township,  97001146 

Warren  County 

Spring  Valley  Christian  Church  Site,  Spring 
Valley  Rd.,  0.5  mi.  E  of  Hardvrick  Center, 
Hardwick  Township.  97001147 

NEW  YORK 

Now  York  County 

Century  Building,  33  E.  17th  St,  New  York. 
97001148 

OKLABOMA 

Lincoln  County 

Fairview  School,  (WPA  Resources  in  Lincoln 
County  MPS)  2.25  NNW  of  )ct.  of  US  62 
and  OK  18,  Meeker  vicinity,  97001149 

Stroud  School,  Old,  (WPA  Resotirces  of      ' 
Lincoln  County  MPS)  1  mi.  E  of  jet  of  I- 
44  and  OK  99,  Stroud  vicinity,  97001150 

Osage  County 

Bamsdall  Main  Street  Well  Site,  (Energy- 
Related  Properties  in  Noitheostem 
Oklahoma  MPS)  W  of  )ct  of  OK  1 1  and 
Main  St.  Bamsdall.  97001153 

Wolverine  Oil  Company  Drayage  Bam, 
(Energy-Related  Properties  in  Northeastern 
Oklahoma  MPS]  OK  11,  3.5  mL  N  of  Avant. 
Avant  vicinity,  97001152 


Pontotoc  County 

Roff  Aimoiy,  )ct.  of  Bums  and  N.  9th  Sts., 
Roff,  97001151 

OREGON 

Klamath  County 

Munson  Valley  Historic  District  (Boimdaiy 
Decrease)  (Crater  Lake  National  Park 
MRA),  Munson  Valley  Rd.,  Crater  Lake 
National  Park.  Crater  Lake,  97001154 

Rim  Village  Historic  District,  (Crater  Lake 
National  Park  MRA)  )ct.  of  Rim  Village  Rd 
and  an  access  rd.,  Crater  Lake,  97001155 

SOUTH  CARCHJNA 

Charleston  County 

Crittenton,  Florence.  House,  19  St  Margaret 
St,  Charleston,  97001157 

Florence  County 

Roaeville  Plantation.  3636  Williaton  Rd., 
Florence  vicinity,  97001158  ,, 


GraoBvillo  County 

Greer  Downtown  Historic  District,  Roughly 
boimded  l>y  Trade,  E.  Poinsett,  Randall, 
Victoria,  and  N.  Main  SU.,  Greer,  97001156 

Jaqter  County 

House  Plantation,  Old,  Address  Restricted. 
Ridgeiand  vicinity,  97001159 

TEXAS 

Burnet  County 

Austin  and  Noithwestem  Railroad  Historic 
District — Fairlond  to  Llano,  Rou^y  along 
RR  tracks  from  Fairland  to  Llano, 
Kingsland  vicinity.  97001161 

Wheeler  County 

Tower  SUtion.  101 E.  12th  St.  Shamrock. 
97001160. 

VERMONT 

AddiMm  County 

Stone  Row,  Old,  Jet  of  S.  Main  St  and  Old 
Chapel  Rd.,  Middlebury,  97001162 

[FR  Doa  97-23237  Filed  8-29-97;  8:45  am) 
MXMQ  OOOE  4»»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Contra  Costa  Water  District  Multi* 
Purpose  PipaliiM  Project,  Contra  Costa 
County,  Callfbmia 

AQENCY:  Bureau  of  Reclamation. 

Interior. 

ACnON:  Notice  of  Intent  to  prepare  a 

draft  environn^ental  impact  statement 

and  notice  of  scoping  meeting. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Biu«au  of  Reclamation 
(Reclamation)  proposes  to  prepare  a 
draft  environmental  impact  statement 
(DEIS)  for  Contra  Costa  Water  District's 
(CCWD)  Multi-Purpose  Pipeline  (MP?) 
Project 
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The  PropoMd  Actiob  U  the 
construction  and  operation  of  two  water 
pipelines  and  supporting  pumping 
fiicilities.  These  facilities  are  required  to 
supplement  the  Contra  Costa  Canal  and 
provide  adequate  water  transmission 
capacity  to  meet  the  projected  demand 
through  the  year  2020. 

The  purpose  of  the  meeting  is  to 
receive  comments  regarding  the 
appropriate  scope  of  the  DEIS.  CXIWD 
staff  will  make  a  brief  presentation  to 
describe  the  proposed  project,  its 
purpose  and  need,  alternative  pipeline 
alignments,  and  scenarios  for 
construction  and  operation.  The  public 
may  comment  on  the  environmental 
issues  to  be  addressed  in  the  DEIS.  If 
necessary  due  to  large  attendance, 
comments  will  be  limited  to  5  minutes 
per  speaker.  Written  comments  will  also 
be  accepted  by  the  District  through 
September. 

DATES:  A  scoping  meeting  is  scheduled 
for  the  project  on  Saturday.  September 
18. 1997,  at  7:00  p.m. 
ADDRESSES:  The  scoping  meeting  will  be 
held  at  the  Bay  Point  Ambrose 
Community  Center,  3105  Willow  Pass 
Road,  Bay  Point,  California.  Information 
on  the  scoping  meeting  and  the  DEIS 
may  be  obtained  from  Mr.  Steve 
Edmondson,  Bureau  of  Reclamation, 
South-Central  California  Area  Office, 
2666  North  Grove  Industrial  Drive.  Suite 
106,  Fresno,  CA  93727. 
FOR  FURTHER  a«FOmiATK)N  CONTACT:  Mr. 
Steve  Edmondson.  Bureau  of 
Reclamation,  (209)  487-5049;  or  Ms. 
Christina  Ko  Hartinger,  Contra  Costa 
Water  District,  (510)  688-8335. 
SUPPLBBfTARY  MFORMATION:  CCWD's 
MPP  Project  involves  the  following 
improvements: 

1.  Muhi-Purpose  Pipeline.  The  multi- 
purpose pipeline  is  a  capacity 
improvement  project  for  meeting  year 
2020  system  demands  of  CCWD's  raw 
water  system.  The  MPP  would 
supplement  the  capacity  of  the  Contra 
Costa  Canal  (which  carries  raw  water) 
with  a  treated  water  pipeline  extending 
approximately  22  miles  from  CCWD's 
Randall-Bold  Water  Treatment  Plant  in 
Oakley,  east  to  CCWD's  Treated  Water 
Service  Area  in  Concord.  The  MPP 
would  terminate  near  CCWD's  Bollman 
Water  Treatment  Plant  near  Concord. 
This  new  treated  water  pipeline 
paralleling  the  canal  would  free  up 
canal  capacity  for  raw  water 
transmission.  Under  normal  operations, 
the  MPP  would  convey  treated  water 
westward  to  CCWD's  Treated  Water 
Service  Area.  In  an  emergency,  the  MPP 
could  also  carry  treated  water  eastward 
from  CCWD's  Bollman  Water  Treatment 
Plant  The  25-million-gailons-per-day 


(mgd)  pipeline  would  be  36  inches  in 
diameter  and  approximately  22  miles 
long.  CCWD  is  evaluating  several 
pipeline  route  alternatives  including: 
the  canal  right-of-way,  local  streets,  and 
an  active  railroad  corridor. 

2.  Raw  Water  Pipeline.  The  MPP 
Project  also  includes  approximately  4 
miles  of  36-inch  raw  water  pipeline  (36 
mgd)  bypassing  canal  reach  4  from 
downstream  of  the  Neroly  Blending 
Facility  to  the  canal  near  Antioch.  The 
raw  water  pipeline  could  be  installed 
parallel  and  adjacent  to  the  MPP 
pipeline.  The  raw  water  pipeline  is 
sized  to  meet  the  yeer  2020  canal 
demands  through  the  existing  tunnel 
segment  within  canal  reach  4. 

3.  Treated  Water  Pump  Station.  The 
MPP  Project  includes  a  proposed  25- 
mgd  pump  station  at  the  Ruidall-Bold 
Water  Treatment  Plant  to  pump  treated 
water  from  the  plant  through  the  multi- 
purpose pipeline.  No  treatment  plant 
capacity  improvements  are  required  for 
tiieMPP. 

4.  Raw  Water  Pump  Station.  The  MPP 
Project  includes  a  36-mgd  raw  water 
pump  station  that  would  be  located 
downstream  of  the  Neroly  Blending 
Facility  and  upstream  of  the  timnel.  The 
pump  station  would  pump  raw  water 
from  the  Canal  through  the  raw  water 
pipeline. 

5.  Canal  Gate  Improvements  and 
Neroly  Blending  Facility  Improvements. 
The  MPP  Project  includes  modifications 
to  six  of  the  seven  active  check 
structures  along  the  canal  between 
pumping  plant  No.  4  and  Mallard 
Reservoir  at  Bollman  Water  Treatment 
Plant.  At  each  check  structure,  CCWD 
would  install  motorized  gates  that  could 
be  opened  during  periods  of  high  flow 
rates,  thereby  increasing  canal  capacity. 
The  Neroly  Blending  Facility  (an  in- 
canal  facility  to  blend  Delta  water  and 
water  from  the  Los  Vaqueros  Reservoir) 
would  be  expanded  by  widening  the 
canal  or  raising  the  sides. 

6.  Back-up  Power  for  MPP  Treated 
Water  Pump  Station.  As  part  of  the  MPP 
Project,  the  District  would  install  an 
emergency  generator  for  the  firm 
capacity  (four  1  .OOO-horsepower  ptunps) 
at  the  MPP  treated  water  pump  station. 

7.  MPP  Enhancements.  The  District 
would  construct  emergency  connections 
from  the  MPP  to  the  canal  and  to  the 
shortcut  pipeline,  thereby  allowing  the 
MPP  to  deliver  water  to  functional 
portions  of  the  canal  that  may  be 
disconnected  from  eastern  supply 
sources  during  an  emergency  such  as  an 
earthquake.  In  addition,  these 
coimections  could  be  used  to 
temporarily  supply  treated  water  to  the 
canal  while  portions  of  the  canal  are  out 
of  service  for  maintenance. 


These  actions  will  be  evaluated  in 
accordance  with  the  legislative 
requirements  of  NEPA  and  other 
relevant  regulations.  CCWD  is  preparing 
an  environmental  impact  report  (EIR)  on 
the  project,  pursuant  to  the  California 
Environmental  Quality  Act  (CEQA). 

Dated:  August  20, 1997. 
William  Lnca. 

Area  Manager.  South-Central  CaUfonua  Area 
Office. 

[FR  Doc.  97-23132  Filed  6-29-47;  8:45  am] 
MJJNO  COOK  491S-«4^ 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Privato  Invastmant 
Corporalion 

Submission  for  OMB  R«vi«r, 
Comment  RaqiMst 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

StJMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SXL 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  biutlen.  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  November  3, 1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New.  York  Avenue, 
N.W.,  Washington,  D.C  20527;  202/ 
336-8565. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

rj7>e  of  Request:  Revised  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance— Contractors  and 
Exporters  Program. 

Fonn  Number:  OPIC-61. 
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Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  4  hours  per  project. 

Number  of  Responses:  15  per  year. 

Federal  Cost:  $300  per  year. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 
of  the  Foreign  Assistance  Act  of  1961. 
as  amended. 

Abstract  (Needs  and  Uses):  The 
application  for  the  contractora  and 
exporters  program  is  the  principal 
docimient  used  by  OPIC  to  determine 
the  investor's  and  project's  eligibility, 
assess  the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  August  26, 1997. 
Jamas  R.  Ofltall, 

Assistant  General  Counsel.  Department  of 

Legal  Affairs. 

PTR  Doc.  97-23137  Filed  8-29-97;  8:45  am] 

aniMO  CODE  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
PEA«1«7P] 

Controlled  Substances:  Proposed 
Aggregate  Production  Quotas  for  1998 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 


ACTION:  Notice  of  proposed  aggregate 
production  quotas  for  1998. 

SUMMARY:  This  notice  proposes  initial 
1998  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  n  of  the  Controlled  Substances  Act 
DATES:  Comments  or  objections  must  be 
received  on  or  before  October  2. 1997. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator.  Drug 
Enforcement  Administration. 
Washington,  DC  20537.  Attn.:  DEA 
Federal  Register  Representative  (OCR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

8UPP1.EMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  each  basic  class  of 
controlled  substance  listed  in  Schedules 
I  and  n.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  by  §  0.100  of  Titie  28  of  the  Code 
of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Acting  Deputy 
Administrator  purauant  to  §  0.104  of 
Titie  28  of  the  Code  of  Federal 
Regulations. 

The  quotas  are  to  provide  adequate 
supplies  of  each  substance  for:  (1)  The 
estimated  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States;  (2)  lawful  export  requirements; 
and  (3)  the  establishment  and 
maintenance  of  reserve  stocks. 

In  determining  the  proposed  1998 
aggregate  production  quotas,  the  Acting 
Deputy  Administrator  considered  the 


following  factors;  (1)  Total  actual  1996 
and  estimated  1997  and  1998  net 
disposals  of  each  sutntance  by  all 
manufacturers;  (2)  estimates  of  1997 
year-end  inventories  of  each  siibstance 
and  of  any  substance  manufectured 
frtim  it  and  trends  in  accumulation  of 
such  inventories;  (3)  product 
development  requirements  of  both  bulk 
and  finished  dosage  form 
manufacturers;  (4)  projected  demand  as 
indicated  by  procurement  quota 
applications  filed  pursuant  to  §  1303.12 
of  Titie  21  of  the  Code  of  Federal 
Regulations  and  (5)  other  pertinent 
information. 

Pureuant  to  §  1303.23(c)  of  Titie  21  of 
the  Code  of  Federal  Regulations,  the 
Acting  Deputy  Administrator  of  the 
UEA  will,  in  early  1998,  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  1997  year-end 
inventory  and  actual  1997  disposition 
data  supplied  by  quota  recipients  for 
each  basic  class  of  Schedule  I  or  II 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of 
197Q  (21  U.S.C.  826),  delegated  to  die 
Administrator  of  the  DEA  by  §  0.100  of 
Titie  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Acting  Deputy  Administrator  pursuant 
to  §  0. 104  of  Titie  28  of  the  Code  of 
Federal  Regulations,  the  Acting  Deputy 
Administrator  hereby  proposes  that  the 
aggregate  production  quotas  for  1998  for 
the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Proposed 
1998qu<^a8 


Schedule  I 


2,5-Dimethoxyampt)etamine  „. 

2,5-Dimethoxy-4-ethylamptietamine  (DOET) „., 

*5" ivittti ly iToniflny I  , , .  ..■»••••■»•■••■••■■■••«•.•.••••••••••.•••••••••.•, 

3-Mettiytthiofefitanyl 

3,4-Methylenedioxyamphetamine  (MDA) 

3,4-Methylenedioxy-N-ethylamphetamine  (MDEA) , 
3,4-Methylenedioxymethamphetamine  (MDMA)  ...„ 

3,4,5-Trimethoxyamphetamine  

4-BronK>-2,5-Dimethoxyamphetamine  

4-Bromo-2,5-Dimethoxyphenethytamine  (2-CB)  .... 

4-Methoxyamphetamine 

4-Methylaminorex 

4-Methy^2,5-Dimethoxyamphetamine  (DOM)  

5-Methoxy-3,4-Methylenedk)xyamphetamine  - 

Acetyl-alpha-methytfentanyl ...... 

Acetylmethado) 

Allylprodine 

Alpha-acetylmettiadol „ „ , 

Alpha-ethyitryptamine  


••V" 


15,000,100 

2 

14 

2 

25 

30 

20 

2 

2 

2 

100.100 

2 

2 

2 

2 

7 

2 

•7 

2 
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Basic  cisss 


Proposed 
1998  quotas 


Aiphameprodine 
AJpha-methadol  . 
Aipha-niethytfentanyt 
Alphaprodine 
Aipha-methytthiotantanyt 

Aminorex 

Beta-acetytmethadoi 


Beta-hydroxyfentanyl 

Beta-tiydroxy-3-mettiy<fentany1 

Beta-methatW 

Betapradine 

Bufotemne »».„.»...._..~~.... 

Cathinone 

Code«ne-N-oxide 

Diethyttryptamine 

Oifencubn 

Oihydromophine 


DimettiyttryplafTune  

Ethytamine  Anak)g  of  PCP 

HydroxypoltMCfne  .....»»_..«....».. 
Lysergic  acid  dtottiytamtde  (LSO) 
Mescaline ~ 

MMticathinone 

Mofphine-N-oxide 

N-Ethytemphetamioe 

ht-HydfOxy-3,4-Methylenedioxyamphetamloe 

N.N-Oimethyiafnphetamine 

Noracymethadoi 

Noilevorphanoi ».......«...»....„._..._«« 

Nomtethadone  .. 

^4or^xxph^ne  „ _~... 

Para-fluorofentanyl ^ „ 

Ptx)»codine 

Psikxan 

Tetrahydrocannabinois  .....^........«................ 

Thiofonianyl  ..„_......k.^...._....^. „._„....^ 

Tntnependbie  ..«...«.»~_.~»«_..........».«.._.... 


2 

2 
2 
2 
2 
7 
2 
2 
2 
2 
'  2 
2 
9 
2 
2 
16.000 
7 
2 
5 
2 
2 

57 
7 

17 

11 
2 
7 
4 
7 
2 
2 
7 

■7 
2 
2 
2 
2 
26.000 
2 
2 


Sdwdutel 


l-Ptienylcyclohexytemine , 

l-Pipendinocydohexanecartxxiitriie  (PCC) 

Alfentanii  «..»«.....«»......_.. 

Amobartitai 

Amphetamine  _....._._....^.„..._„ _.._.. 

Cocaine 

Codeine  (for  sate)  

Codeine  (for  conversion)  .... 
Desoxyephedrine 


15 

12 

8,1m 

12 

3.580.000 

550.100 

56.334,000 

18,460.000 

1.332.000 


1.300,000  grams  of  tovodesoxyephedrine  for  use  in  a  nort-conlroled,  non-prescrlplion  product  and  32.000  grams  for  melhamphetamine. 

109.500.000 


Oextropropoxyphene 

Dihydrocodeine  

Oiphenoxytate 

Ecgonine 

Etfiylmorpdine  _...»»«._.»..... 

Fentanyf  „..„„..„......„.„ 

Ghjtettiimide 

Hydrocodone  (for  sate)  

Hydrocodone  (for  conversion) 

Hydromocphone  

Isomethadone  

Levo-alpha-acetylmetliadol(UVAM) 
Levomettwrptian 

Levorptianoi  

Meperidine 


Mettiadone  (for  sale) 

Mettiadone  (for  conversion) „. 

Methadorw  Intermediate 

Mettiamphetamine  (for  conversion) 
Methytphenidale 


189.000 

1.600.000 

651.000 

12 

202.000 

2 

13.908.000 

3.000.000 

766.000 

12 

356,000 

2 

15.000 

9.311.000 

3.790.000 

1.169.000 

6.777.000 

723.000 

14,442.000 


Federal  Register  /  Vol.  62,  No.  169  /  Tuesday.  September  2,  1997  /  NoUces 


Basic  dass 


Morphine  (for  sale) „ „..., 

Morphine  (for  conversion) , 

Nabilone _....„ 

Noroxymorphone  (for  sale)  .„ 

Noroxymorphone  (for  conversion)  _., 

Opium  

Oxycodone  (for  sale)  „ 

Oxymorphone  , . . 

PentobartHtal  , 

Phencydidlne  ....^„.,.^, ...... 

Phenmetrazine . .... 

Phenylacetone  

Secobarbital  

Sufentanil  _a! „.... ...... 

Thebaine  
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Proposed 
1998  quotas 


10.654.000 

75.918.000 

2 

2S;000 

2.117.000 

615.000 

8,393.000 

120.000 

16,562.000 

60 

2 

10 

301,000 

700 

9;580.000 


The  Acting  Deputy  Administrator 
further  proposes  that  aggregate 
production  quotas  for  all  odier 
Schedules  I  and  n  controlled  substances 
included  in  §§  1308.11  and  1308.12  of 
Title  21  of  the  Code  of  Federal 
Regulations  be  established  at  zero. 

All  interested  persons  are  invited  to 
submit  their  conunents  and  objections 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Acting  E>eputy 
Administrator  finds  warrant  a  hearing, 
the  Acting  Deputy  Administrator  finds 
warrant  a  hearing,  the  Acting  Deputy 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  simmiarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  imder  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  action  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 


law  and  by  international  treaty 
obligations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  form 
manufactiuers  of  Schedides  I  and  11 
controlled  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  maniifactuirers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Acting  Deputy  Administrator  has 
determined  that  this  action  does  not 
require  a  regulatory  flexibility  analysis. 

Dated:  August  25, 1997. 
Jamea  S.  Milford, 
Acting  Deputy  Administrator. 
(PR  Doc.  97-23224  Filed  8-29-47;  8:45  am] 
BILLING  COOE  4410-0»-M 


DEPAFrrMENT  OF  JUSTICE 

Foreign  Claims  Setttement 
Commission 

Meetings 

[FC.8.C.  Mealing  Notice  No.  20-07] 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  part  504)  and  the  Ck)vemment 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Dates  and  Times:  Tuesday,  September  2. 
1997,  9:30  a.m.  to  5:00  p.m.;  Wednesday. 
September  3,  1997.  9:30  a.m.  to  5:00  p.m.: 
Thursday.  September  4. 1997.  9:30  a.m.  to 
5:00  p.m.;  Friday.  September  5. 1997.  9:30 
a.m.  to  5:00  p.m.;  Monday.  September  8. 
1997.  9:30  a.m.  to  5:00  p.m.;  Tuesday. 


September  9. 1997.  9:30  a.m.  to  5:00  p.m.; 
Wednesday.  September  10. 1997, 9:30  a.m.  to 
5:00  p.m.;  Thursday,  September  11, 1997, 
9:30  a.m.  to  SM)  p.m.;  Friday,  September  12. 
1997.  9:30  a.m.  to  5:00  p.m.;  Monday, 
September  15, 1997,  9:30  a.m.  to  5:00  p.m.; 
Tuesday,  September  16,  1997,  9:30  a.m.  to 
5:00  p.m.;  Wednesday,  September  17,  1-997, 
9:30  a.m.  to  5:00  p.m.;  Thursday,  September 
18,  1997,  9:30  a.m.  to  5:00  p.m.;  and  Friday. 
September  19,  1997,  9:30  a.m.  to  5.00  p.m. 

Subject  Matter  (1)  Consideration  of 
Individual  Proposed  Decisions  on  Claims  of 
Holocaust  Survivors  Against  Germany;  (2) 
Oral  Hearings  and  Hearings  on  the  Record  on 
Objections  to  Individual  ^posed  Decisioiu 
on  Claims  of  Holocaust  Survivors  Against 
Germany;  (3)  Issuance  of  Individual  Final 
Decisions  on  Claims  of  Holocaust  Survivors 
Against  Germany 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign  claims 
Settlement  Commission,  6^p  E  Street.  ^fW.. 
Washington,  DC.  Requests  for  information,  or 
advance  notices  of  intention  to  observe  an 
open  meeting,  may  be  directed  to:       • 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission,  600  E  Street,  NW.. 
Room  6002.  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC.  August  27. 1997. 
Jndith  H.  LocIl. 
Administrative  Officer. 
(FR  Doa  97-23279  Filed  8-27-97;  4:23  pmj 

■LUNQ  OOOE  441».ei-P 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activitiee:  Proposed  Collection; 
Comment  Request 

ACTION:  Revision  of  existing  collection; 
Generic  Clearance  of  Customer  Service    f 
SiuTreys. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(Service)  has  submitted  the  following 
information  collection  request  (ICR)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
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1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  aifected 
agencies.  Conmients  are  encouraged  and 
will  be  accepted  for  "sixty  days"  from 
November  3, 1997. 

Written  comments  and  suggestions 
from  the  public  and  aifected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  -- 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  - 
collected;  and 

(4)  Minimirw  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Generic  Clearance  of  Customer  Service 
SurvejFS. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  number. 
Office  of  Policy  and  Planning, 
Immigration  and  Nat\iralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  will  be 
used  to  assess  individual  and  agency 
needs,  identify  problems,  and  plan  for 
programmatic  improvements  in  the 
delivery  of  immigration  services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  150,000  responses  at  30 
minutes  (.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 


Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  August  26, 1997. 
Robert  B.  briggs. 

Department  Cleannce  Officer,  United  States 
Department  of  Justice. 
(FR  Doc  97-23168  Filed  8-29-97;  8:45  ami 
■UMQ  COM  441»-1S-4I 


DEPARTMENT  OF  JUSTICE 

Immigration  aiMl  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  OMB  Emergency  Approval 
Request;  Employment  ^igibility 
Confirmation  Pilot  Programs  Employer 
Data  Collection  and  Reporting. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  section 
1320.13(a)(l)(ii)  and  (a}(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  is  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  Part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
This  information  collection  is  needed 
prior  to  the  expiration  of  established 
time  periods  as  set  forth  in  Titie  IV, 
Subtitie  A  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA).  The  Attorney 
General  requires  the  INS  to  ccmduct 
three  pilot  programs  of  employment 
eligibility  confirmation  beginning 
September  30, 1997.  Without  expedited 
approval  for  the  collection  of  necessary 
data  from  employers  for  initial  sign-up 
for  a  pilot,  the  programs  cannot  proceed. 
Therefore,  OMB  approval  has  been 
requested  by  August  29, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  90  days.  All  comments  andyor 
questions  pertaining  to  this  pending 


request  for  emergency  approval  must  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Debra  Bond,  202-395-7316,  Department 
of  Justice  Desk  Officer,  Washington,  DC 
20503.  Conmients  regarding  the 
emergency  submission  of  this 
information  collection  may  also  be 
telefaxed  to  Ms.  Bond  at  202-395-6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
conmients  and  suggestions  frtim  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Comments  are  encouraged  and  will  be 
accepted  until  November  3, 1997. 
During  the  60-day  regular  review  All 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Mr.  Richard  A.  Sloan,  202- 
514-3291,  Director,  Policy  Directives 
and  Instructions  Branch,  Immigration 
and  Naturalization  Service,  U.S. 
Department  of  Justice,  Room  5307,  425 
I  Street.  NW..  Washington.  DC  20536. 
Your' comment  should  address  one  or 
more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  infmmation 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
Employment  Eligibility  Confirmation 
Pilot  Programs  Employer  Data 
Collection  and  Reporting. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-676.  Files  and  Forms 
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Management — SAVE  Program, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  and  Federal  Government.  The 
information  gathered  from  employers 
using  this  form  will  assist  the  INS  in 
allocating  resources  and  priorities  in 
conducting  the  three  pilot  programs 
mandated  by  Title  IV,  Subtitie  A  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Pub.  L.  104-208, 110  Stat.  3009. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  respondents  at  1.5 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300,000  annual  burden 
hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  C 
Street,  NW.,  Washkigton,  DC  20530. 

Dated:  August  26, 1997. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-23169  Filed  8-29-97;  8:45  am) 

ntUNQ  OOOC  441»-1»4I 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Affidavit  of  Support 
Under  Section  21 3  A  of  the  Act 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  June  26.  1997  at  62  FR 
34485,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  wiU  be  accepted 
until  October  2,  1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afhirs,  Attention:  Ms.  Debra  Bond, 
202-395-7316,  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street  NW., 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  IX)J  via  facsimile 
to  202-514-1534. 

Written  comments  and  suggestions 
from  the  pi^lic  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Ev^uate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currentiy  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  of  Support  Under  Section 
213AoftheAct 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-864.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  form  is  mandated  by 
law  for  a  petitioning  relative  to  submit 
an  affidavit  on  their  relative's  behalf. 
The  executed  form  creates  a  contract 
between  the  sponsor  and  any  entity  that 
provides  means-tested  public  benefits^ 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  610,000  respondents  at  1,15 
hours  per  response.  " 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  701,500  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Depart^ient 
of  Justice.  Room  5307,  425  I  Street, >*IW., 
Washington,  DC  20546. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington.  DC 
20530. 

Dated:  August  26, 1997. 
Robert  B.  Briggs. 

United  States  Departntent  of  Justice. 

(FR  Doc.  97-23170  Filed  8-29-97;  8:45  am] 

BHJJNQ  COOC  4410-IS-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sanrica 

Agency  Information  Collaction 
Activities:  Proposed  Collactton; 
Comment  Request 

ACTIQN:  OMB  emergency  approval 
request;  pilot  program  limiting  issuance 
of  driver's  licenses  and  identification 
cards  to  illegal  aliens. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  5  CFR  1320(a)(l)(ii). 
and  (a)(2)(iii)  of  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  August  28, 1997. 
If  granted,  the  emergency  approval  is 
only  valid  for  120  days.  ALL  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
MUST  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Ms.  Debra  Bond.  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Comments  regarding  the  emergency 
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■ubmission  of  this  information 
collection  may  also  be  telefaxed  to  Ms. 
Bond  at  202-39S-6974. 
During  the  first  60  days  of  this  same 
*  period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Comments  are  encouraged  and  will  be 
accepted  until  November  3,  1997. 
During  the  60-day  regular  review  ALL 
comments  and  suggestions  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Mr.  Richard  Sloan,  20514- 
3291,  Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street.  NW., 
Washington  DC  20536.  Your  comments 
should  address  one  or  more  of  the 
following  four  points. 

(1)  Evduate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuxlen  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  df  Information  Collection: 
New  information  collection. 

(2)  title  of  the  Form/Collection:  Pilot 
Program  Limiting  Issuance  of  Ehiver's 
Licenses  and  Identification  Cards  to 
Illegal  Aliens. 

(3)  Agency  fonn  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  number. 
SAVE  Branch.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  States.  Local  or  Tribal 
Governments.  The  information 
collection  is  contained  in  a  public 


notice  prescribing  guidelines  as 
requirml  by  Section  502  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  Pub.  L.  104- 
208,  under  which  states  may  conduct 
pilot  programs  limiting  issuance  of 
driver's  licenses  and  identification  cards 
to  illegal  aliens,  and  inviting  states  to 
contact  the  Immigration  and 
Naturalization  Service  to  express 
interest  in  participating  in  such  a  pilot 
program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  54  respondents  at  2  hoius  per 
response.  » 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  108  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW..  Washhigton.  EX:  20530. 

Dated:  August  26. 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-23171  Filed  8-29-97;  8:45  am) 
BILLMO  OOOe  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

ImmigrBtion  and  Naturalization  Service 

Agency  Infonnation  Collection 
Activities 

ACTION:  OMB  emergency  approval 
request;  sponsor's  notice  of  change  of 
address. 

The  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
infonnation  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Segister  on  June  26. 1997  at  62  FR 
34485,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
until  OctobOT  2. 1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s}  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 


Office  of  Management  and  Budget, 
Office  of  Infonnation  and  Regulatory 
Affairs.  Attention:  Ms.  Debra  Bond. 
202-395-7316,  Department  of  Justice 
Desk  Officer,  Room  10235.  Washington. 
DC  20503.  Additionally,  comments  may 
be  submitted  to  OMB  via  facsimile  to 
202-395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Jtistice  Management  Division. 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850.  1001  G  Street.  NW.. 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  IX)J  via  facsimile 
to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infonnation  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acctuacy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
coll^ed;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Sponsor's  Notice  of  Change  of  Address. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-865.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
Households.  The  form  will  be  used  by 
every  sponsor  who  has  filed  an  affidavit 
of  support  imder  section  21 3  A  of  the 
DMA  to  notify  the  Service  of  a  change  of 
address.  The  data  will  be  used  to  locate 
a  sponsor  if  there  is  a  request  for 
reimbiusement. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond:  100,000  respondents  at  .233 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  23,300  annual  burden  hours. 

If  your  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection  • 
instrument  with  instructions,  or 
additional  infonnation,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600. 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW.. 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850.  Washington  Center. 
1001  G  Street.  NW.,  Washington.  DC 
20530. 

Dated:  August  26, 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-23172  Filed  8-29-97;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Costain  Coal,  Inc. 

[Docket  No.  M-97-87-CI 

Costain  Coal,  Inc..  PO  Box  448,  Qay. 
Kentucky  42404  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1103— 4(a)  (automatic  fire  sensor  and 
warning  device  systems;  installation: 
miniAum  requirements)  to  its  Smith 
Underground  No.  1  Mine  (I.D.  No.  15- 
16020)  located  in  Webster  County. 
Kentucky.  As  an  alternative  method,  the 
petitioner  proposes  to  install  one  CO 
sensor  not  more  than  100  feet 
downwind  of  where  both  the  tailpiece 
and  belt  drive  are  located,  and  at 
intervals  not  to  exceed  2,000  feet  along 
each  conveyor  belt  entry.  The  petitioner 
asserts  that  the  proposed  alternative 
method  will  guarantee  the  same 
measure  of  protection  afforded  the 
miners  by  the  mandatory  standard  and 
will  result  in  no  diminution  of  safety  to 
the  miners. 


2.  Garrett  Mining,  Inc. 

(Docket  No.  M-97-89-CJ 

Garrett  Mining,  Inc..  PO  Box  262. 
Toler,  Kentucky  41569  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  No.  2  Mine  (I.D.  No.  15- 
08079)  located  in  Pike  County. 
Kentucky.  As  an  alternative  method,  the 
petitioner  proposes  to  use  belt  haulage 
entries  as  intake  air  courses  for 
ventilation  of  active  working  places,  and 
to  install  a  low-level  CO  monitoring 
system  as  an  early  warning  fire 
detection  system  in  all  belt  entries  used 
as  intake  air  courses,  tmder  the 
conditions  specified  in  the  petition.  The 
petitioner  asserts  that  the  proposed 
alternative  method  will  guarantee  no 
less  than  the  same  measure  of  protection 
as  afforded  by  the  mandatory  standard. 

3.  Costain  Coal,  Inc. 

[Docket  No.  M-97-90-C1 

Costain  Coal.  Inc.,  PO  Box  448,  Clay, 
Kentucky  42404  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.S03 
(permissible  electric  face  equipment; 
maintenance)  to  its  Smith  Underground 
No.  1  Mine  (I.D.  No.  15-16020)  located 
in  Webster  County,  Kentucky.  The 
petitioner  proposes  to  use  a  spring- 
loaded  device  with  specific 
characteristics  instead  of  a  padlock  to 
seoue  plugs  and  electrical  type 
connectors  to  batteries  and  to  the 
permissible  mobile  powered  equipment 
the  batteries  serve.  The  petitioner 
asserts  that  the  proposed  alternative 
method  will  guarantee  the  same 
measure  of  protection  afforded  the 
miners  by  the  mandatory  standard  and 
will  result  in  no  diminution  of  safety  to 
the  miners. 

4.  G  &  P  Contractors,  Inc. 

[Docket  No.  M-97-gi-C] 

G  &  P  Contractors.  Inc.  Route  1.  Box 
419-Al.  Gray,  Kentucky  40734  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.380(f)(4)(i)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Stoney  Fork  Mine  No.  2  (I.D.  No.  15- 
17909)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
install  two  5-pound  or  one  10-poimd 
portable  chemical  fire  extinguisher  in 
the  operator's  deck  of  each  Mescher 
tractor  readily  accessible  to  the  operator; 
to  have  the  fire  extinguisher  inspected 
daily  by  the  equipment  operator  prior  to 
entering  the  escapeway;  to  have  the 
operator  make  a  record  of  the  daily 
inspections  and  keep  them  at  the  mine 
site;  and  to  have  a  sufficient  number  of 
spare  fire  extinguishers  maintained  at 
the  mine  in  case  an  extinguisher 
becomes  defective.  The  petitioner 


asserts  that  this  petition  is  based  on  the 
safety  of  the  miners. 

5.  Peebody  Coal  Company 

[Docket  No.  M-97-e2-C] 

Peabody  Coal  Company,  800  Laidley 
Tower.  P.O.  Box  1233,  Charleston,  West 
Virginia  25324  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.364 
(weekly  examination)  to  its  Camp  No. 
11  Underground  Mine  (I.D.  No.  15- 
08357)  located  in  Union  County. 
Kentucky.  Due  to  hazardous  roof 
conditions,  continued  examination  of 
the  slope  bottom  battery  charger  air 
cotirse  entry  would  result  in  a 
diminution  of  safety  to  miners. 
Attempts  to  rehabilitate  these  areas 
would  expose  miners  to  lumecessary 
and  hazardous  work  of  cleaning  falls 
and  re-supporting  roof,  as  well  as 
removing  props  and  cribs  set  to  support 
top  in  areas  of  questionable  roof       '^ 
conditions  during  the  rehabilitation 
process.  As  an  alternative,  the  petitioner 
proposes  to  monitor  methane  and 
oxygen  concentrations  and  the  volume 
of  air  at  the  locations  and  frequency 
specified  in  the  petition;  to  have  trained 
and  certified  {>ersons  conduct  the 
monitoring;  and  to  record  the  results  of 
the  monitoring  in  a  book  to  be 
maintained  on  the  sur&ce  of  the  mine. 
The  petitioner  asserts  that 
implementation  of  this  alternative 
method  will  guarantee  no  less  than  the 
same  measure  of  protection  as  that 
intended  by  the  mandatory  standard. 

6.  Canyon  Fuel  Company,  LLC 

[Docket  No.  M-97-93-C1 

Canyon  Fuel  Company.  LLC.  Skyline 
Mines,  P.O.  Box  719.  Scofield.  Utah 
84526  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(weekly  examination)  to  its  Skyline 
Mine  No.  3  (I.D.  No.  42-01566)  located 
in  Carbon  Coimty.  Utah.  Due  to 
hazardous  roof  conditions  in  the  4  Right 
area,  continued  examination  of  the  smls 
would  resiUt  in  a  diminution  of  safety 
to  miners.  Rehabilitation  of  this  roof 
would  place  miners  at  much  greater  risk 
than  the  proposed  alternative  method. 
As  an  alternative,  the  petitioner 
proposes  to  isolate  the  seals  using 
stoppings  and  to  monitor  air  qualify 
immediately  inby  4  Right  and  outi>y  the 
seals  to  detect  leakage.  The  only  travel 
in  this  area  is  by  persons  conducting 
regular  examinations.  The  petitioner 
asserts  that  implementation  of  this 
alternative  method  will  improve  safefy 
for  miners. 
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7.  CoBSolid«ti(m  Coal  Company 

(Dockflt  No.  M-97-94-C1 

Consolidation  Coal  Company,  Consol 
Plaza.  1800  Waahington  Road. 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.804(a) 
(underground  high-voltage  cables)  to  its 
Shoemaker  Mine  (I.D.  No.  46-01436) 
located  in  Marshall  County,  West 
Virginia.  The  petitioner  proposes  to  use 
a  high-voltage  cable  with  an  internal 
ground  check  conductor  smaller  than 
No.  10  (A.  W.G.)  as  a  part  of  its  longwall 
mining  system.  The  petitioner  states 
that  the  alternative  method  will 
guarantee  no  less  than  the  same  measure 
of  protection  as  would  be  provided  by 
the  mandatory  standard. 

RequBit  for  Commaits 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  \     / 
October  2, 1997.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  August  22. 1997. 

Patricia  W.  Sihr^, 

Director,  Ofpce  of  Standards,  Regulations, 
and  Variances. 

(FR  Doc.  97-23131  Fiied  8-29-97;  8:45  am] 

■UJNO  CODE  4810-a-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

mxon  Presidential  Historicai  Materials; 
Opening  of  Materials 

AOBCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  Nixon 
presidential  historical  materials.  Notice 
is  hereby  given  that,  in  accordance  with 
section  104  of  Tide  I  of  the  Presidential 
Recordings  and  Materials  Preservation 
Act  ("PRMPA",  44  use  2111  note)  and 
1275.42(b)  of  the  PRMPA  Regulations 
implementing  the  Act  (36  CFR  Part 
1275),  the  agency  has  identified, 
inventoried,  and  prepared  for  public 
access  Cabinet  Room  conversations  of 
Nixon  White  House  tapes  among  the 
Nixon  Presidential  historical  materials. 
DATES:  The  National  Archives  and 
Records  Administration  (NARA)  intends 
to  make  conversations  tape  recorded  in 


the  Nixon  White  House  Cabinet  Room 
described  in  this  notice  available  to  the 
public  beginning  October  16, 1997.  In 
accordance  with  36  CFR  1275.44,  any 
person  who  believes  it  necessary  to  file 
a  claim  of  legal  right  or  privilege 
concerning  access  to  these  materials 
should  notify  the  Archivist  of  the 
United  States  in  writing  of  the  claimed 
right,  privilege,  or  defense  before 
October  3, 1997. 

ADDRESSES:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives  at  College  Park  research  room, 
located  at  8601  Adelphia  Road,  College 
Park,  Maryland. 

Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park,  8601  Adelphi  Road,  CoUege  Park. 
Maryland  20740-6001. 

FOR  FURTHER  MFORMATION  CONTACT: 
Karl  Weissenbach,  Acting  Director, 
Nixon  Presidential  Materials  Staff.  301- 
713-6950. 

SUPPLEMBfTARY  MFORMATKM:  NARA  is 
proposing  to  open  approximately  436 
conversations  which  were  recorded  in 
the  Cabinet  Room  at  the  Nixon  White 
House  from  February  1971  through  July 
1973.  These  segments  total 
approximately  154  hours  of  listening 
time. 

The  first  opening  of  Nixon  White 
House  tapes  on  May  28, 1980,  included 
12  and  ^/z  hours  of  conversations  used 
as  evidence  in  Watergate  trials.  The 
second  opening,  on  Jime  4, 1991, 
included  47  and  ^A  additional  hours  of 
conversations  obtained  by  the  Watergate 
Special  Prosecution  Force  but  not 
played  in  court  The  third  opening,  on 
May  17, 1993,  included  approximately  3 
additional  hours  of  abuse  of 
governmental  power  segments  for  the 
months  of  May  and  June  1972.  The 
fourth  opening,  on  November  18, 1996, 
included  approximately  201  hours  of 
abuse  of  governmental  power  segments 
from  February  1971-April  1972  and  July 
1972-July  1973. 

There  are  nine  transcripts  for  portions 
of  conversations  from  these  tapes, 
which  were  prepared  previously  by 
NARA  as  required  for  judicial 
proceedings.  The  transcripts  are  as 
accurate  as  possible  given  the  condition 
of  the  origiiial  tape  recordings,  but 
NARA  cannot  certify  as  to  their 
accuracy.  Tape  logs,  also  prepared  by 
NARA,  are  offered  for  public  access  as 
a  finding  £ud  to  the  tape  conversations 
and  a  guide  for  the  listener.  Each  tape 
log  entry  includes  the  names  of 
participants;  date,  time,  and  location  of 


the  conversations;  and  an  outline  of  the 
intent  of  the  conversation. 

The  tape  recordings  will  be  made 
available  to  the  general  public  in  the 
research  room  at  8601  Adelphia  Road, 
College  Park,  Maryland,  Monday 
through  Friday  between  8:45  a.m.  and 
4:30  p.m.  Researchers  must  have  a 
NARA^^searcher  card,  which  they  may 
obtain  when  they  arrive  at  the  facilify. 
Listening  stations  will  be  available  for' 
public  use  on  a  first  come,  first  served 
basis.  NARA  reserves  the  right  to  limit 
listening  time  in  response  to  heavy 
demand.  No  copies  of  the  tape 
recordings  will  be  sold  or  otherwise 
provided  at  this  time.  No  sound 
recording  devices  will  be  allowed  in  the 
listening  area.  Researchers  may  take 
notes.  Copies  of  the  tape  log  and 
transcripts  will  be  available  for  a  fee  in 
accordance  with  36  CFR  1256.12. 

Dated:  August  26, 1997. 
Jolu  W.  Cariia. 
Archivist  of  the  United  States 
[FR  Doc  97-23291  Filed  fr-29-e7:  8:45  ami 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunications 
Recommendation  (FTR)  1082-1997 

AQENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  publication. 

SUMMARY:  Federal  Telecommimications 
Recommendation  (FTR)  1062-1997, 
"Group  3  Facsimile  Apparatus  for 
Oocimient  Transmission"  was  approved 
for  publication  on  Augtist  11, 1997.  This 
recommendation  defines  characteristics 
needed  for  interoperability  of  Group  3 
facsimile  equipment  operating  over 
voice-band-analog  circuits.  The 
recommendation  defines  various  coding 
schemes  that  can  be  used  to  reduce 
redundant  information.  In  addition,  it 
defines  various  modulation  techniques 
that  can  be  used  for  doctunent 
transmission.  This  recommendation  is 
based  on  ANSI/TIA/EIA-465-A-19d5, 
which  replaces  EIA  RS-465  (FIPS  PUB 
147). 

FOR  further' INFORMATION  CONTACT: 
Stephen  Perschau  at  telephone  (703) 
607-6198  or  write  to  the  National 
Communications  System,  Attn:  N6,  701 
South  Court  House  Road,  Arlington.  VA 
22204-2198. 

Demiis  Bodaon, 

Chief,  Technology  and  Standards  Division. 
[FR  Do&  97-23214  Filed  8-29-97;  8:45  am) 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunications 
Recommendation  (FTR)  1063-1997 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  publication. 

SUMMARY:  Federal  Telecommimications 
System  (FTR)  1063-1997,  "Procedures 
for  Document  Facsimile  Transmission" 
was  approved  for  publication  on  August 
11, 1997.  This  recommendation 
establishes  procedures  which  are 
necessary  for  document  transmission 
between  two  facsimile  stations 
operating  on  voice  band  analog  circuits. 
The  procedures  defined  in  this 
recommendation  include  the  following: 
Call  establishment  and  call  release, 
control  functions,  and  supervision  of 
line  conditions.  This  recommendation  is 
based  on  ANSI/TIA/EIA-466-A-1996, 
which  replaces  EIA  RS-466  (FIPS  PUB 
148). 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Stephen  Perschau  at  telephone 
(703)  607-6198  or  write  to  the  National 
Communications  System,  Attn:  N6,  701 
South  Court  House  Road,  Arlington,  VA 
22204-2198. 

Dennis  Bodaim, 

Chief,  Technology  and  Standards  Division. 
[FR  Doc.  97-23215  Filed  8-29-97;  8:45  am] 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunications 
Recommendation  (FT^  1090-1997 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  Publication. 

SUMMARY:  Federal  Telecomnmnications 
Recommendation  (FTR)  1090-1997, 
"Commercial  Building 
Telecommunications  Cabling  Standard" 
was  approved  for  publication  on  August 
11, 1997.  This  recommendation 
specifies  minimum  requirements  for 
telecommunications  cabling  within  a 
building  and  between  buildings  in  a 
campus  environment.  The  specifications 
provide  for  a  cabling  system  with  a 
recommended  topology  and 
recommended  distances,  for  copper  and 
optical-fiber  transmission  media  by 
parameters  that  determine  performance, 
and  for  coimectors  and  their  pin 
assignments  to  ensure 
interconnectabilify.  This 
recommendation  is  based  on  ANSI/TIA/ 
EIA-568-A-1995,  which  replaces 


ANSI/EIA/TIA-568-1991  (FIPS  PUB 
174). 

FOR  FURTHER  INFORMATKW  CONTACT: 

Contact  Janet  Omdorff  at  telephone 
(703)  607-6204  or  write  to  the  National 
Communications  System,  Attn:  N6,  701 
South  Court  House  Road,  Arlington,  VA 
22204-2198. 
Dennis  Bodaon, 

Chief,  Technology  and  Standards  Division. 
[FR  Doc.  97-23216  FUed  8-29-97;  8:45  am] 
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NATIONAL  INSTITUTE  FOR  LITERACY 

Meetings;  Advisory  Board;  Correction 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board,  National  Institute  for 

Literacy. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  62-163 
beginning  on  page  44726  in  the  issue  of 
Friday,  August  22, 1997,  make  the 
following  correction: 

On  page  44726  in  the  second  column 
the  date  and  time  of  the  Advisory  Board 
meeting  is  being  changed  to  September 
8, 1997,  9:30  AM  to  5:00  PM.  The 
meeting  on  September  9, 1997  has  been 
canceled. 

Dated:  August  28, 1997. 
Carolyn  Stalejr, 
Deputy  Director.  NIFL. 
(FR  Doc.  97-23346  Filed  8-29-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  lA  97-066;  ASLBP  No.  07-731- 
01 -EA] 

Aharon  Ben-Halm,  Ph.D.; 
Estabiishmerrt  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702,  2.714,  2.714a,  2.717,  2.721, 
and  2.772(j)  of  the  Commission's 
Regtilations,  all  as  amended,  an  Atomic 
Safefy  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding: 

AHARON  BEN-HAIM.  PhJ). 

Order  Prohibiting  Involvement  in  NRC- 
Licensed  Activities  (Efiisctive  Immediately) 

lA  97-065 

This  Board  is  being  established  as  a 
result  of  a  July  31 ,  1997  NRC  Staff  Order 
against  Dr.  Ben-Haim.  The  Order 
prohibits  Dr.  Ben-Haim  firom  engaging 


in  NRC-licensed  activities,  requires  him 
to  inform  the  NRC  of  any  NRC  licensed 
entity  or  entities  where  Dr.  Ben-Haim  is 
involved,  and  requires  him  to  provide  a 
copy  of  the  Order  to  all  such  NRC- 
licensed  entities.  The  petitioner,  Dr. 
Aharon  Ben-Haim,  is  requesting  a 
hearing  in  accordance  with  10  OFR 
§2.202. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Charles  Bechhoefer,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Dr.  Peter  S.  Lam.  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.C.  20555 
Dr.  Jerry  R.  Kline,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.C.  20555 

All  correspondence,  documents  and 
other  materials  in  this  proceeding  shall 
be  filed  with  the  Judges  in  accordance 
wiUi  10  C.FJL  §  2.701. 

Issued  at  Rockville.  Maryland,  tills  2Sth 
day  of  August  1997. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge,  Atoxnic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  97-23206  Filed  8-29-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  50-206  and  50-301] 

Wisconsin  Electric  Power  Company, 
(Point  Beach  Nuclear  Plant,  Units  1 
and  2);  Environmental  Assessment 
and  Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  granting  an  exemption  firom 
the  requirements  of  10  CFR  Part  50, 
Appendix  R,  Section  m.J.  to  Wisconsin 
Electric  Power  Company,  (the  licensee), 
in  connection  with  the  operation  of  the 
Point  Beach  Nuclear  Plant,  Units  1  and 
2,  located  in  Manitowoc  County, 
Wisconsin,  under  Facility  Operating 
Licenses  Nos.  DPR-24  and  DPR-27. 

Emrironmental  Aaseasment 

Identification  of  the  Proposed  Action 

By  letter  dated  June  5,  1997.  as 
supplemented  on  June  13,  1997,  the 
licensee  requested  an  exemption  to  Tide 
10,  Code  of  Federal  Regulations,  Part  50, 
Appendix  R,  Section  III.J.  The  proposed 
exemption  would  allow  the  use  of  hand- 
held, portable  lighting  units  in  lieu  of 
emergency  lighting  units  with  at  least  an 


46382 


Federal  Registn-  /  Vol.  62.  No.  169  /  Tuesday.  September  2.  1997  /  Notices 


ft-hour  battery  power  supply  to  traverse 
between  the  main  plant  and  exterior 
support  buildings  (diesel  generator 
building,  13.8  kV  switchgear  building, 
service  water  and  fire  pump  house,  fuel 
oil  pump  house,  gas  tiirbine  building, 
and  warehouse  3)  to  perform  post-fire 
shutdown  tasks. 

TTie  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  for  the 
licensee  to  avoid  the  burden  of 
constructing  and  maintaining  outdoor 
battery-powered  lighting  units. 

EnviroiunentaJ  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  concludes  that  allowing  the  use  of 
hand-held  portable  lighting  units  in  lieu 
of  8-hoiir,  battery  powered  emergency 
lighting  units  wUl  not  increase  the  types 
or  amounts  of  effluents  that  may  be 
released  ofbite,  nor  increase  individual 
or  cimiulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
releued  ofiEute.  no  changes  are  being 
made  to  the  authorized  power  level,  and 
there  is  no  significant  increase  in  the 
allowable  individual  or  ciunulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  im()acts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measuirable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  request  would  result  in  no  change  in 
ctirrent  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


AJtemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previoualy 
considered  in  the  Final  Environmental 
Statement  for  the  Point  Beach  Nuclear 
Plant,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  29. 1997,  the  staff  consulted 
with  the  Wisconsin  State  official,  Ms. 
Sarah  Jenkins  of  the  Wisconsin  Public 
Service  Commission,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  enviroimiental  impact 
statement  for  the  proposed  action. 

For  further  det^s  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  Jime  5, 1997,  as  supplemented  by 
letter  dated  June  13, 1997,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Ciocument  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  docimient  room  located  at  The 
Lester  Public  Library,  1001  Adams 
Street,  Two  Rivers,  WI  54241. 

Dated  at  Rockville.  Mazyland.  this  15th  day 
of  August  1907. 

For  the  Nuclear  Regulatory  Conunission. 
WnArn  i^  Gundmiit 

Project  A4anagBr,  Project  Directorate  IB-l, 
Division  of  Reactor  Projects— M/IV.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  97-23204  Filed  8-29-97;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Conmiittae  on  Nuclear 
Waste;  Procsduras  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  pursuant  to  the  Federal 
Advisory  Committee  Act  by  the  Nuclear 
Regulatory  Commission's  (NRC's) 
Advisory  Committee  on  Nuclear  Waste 
(ACNW).  These  procedures  are  set  forth 
so  that  they  may  be  incorporated  by 
reference  in  futtue  notices  for 
individual  meetings. 

The  ACNW  advises  the  Nuclear 
Regulatory  Commission  on  nuclear 
waste  disposal  issues.  This  includes 


facilities  covered  under  10  CFR  Parts  60 
and  61  and  other  applicable  regulations 
and  legislative  mandates,  such  as  the 
Nuclear  Waste  Policy  Act,  the  Low- 
Level  Radioactive  Waste  Policy  Act  and 
amendments,  and  the  Uranium  Mill 
Tailings  Radiation  Control  Act,  as 
amended.  The  Committee's  reports 
become  a  part  of  the  public  record.  The 
ACNW  meetings  are  normally  open  to 
the  public  and  provide  opporttmities  for 
oral  or  written  statements  fit)m  members 
of  the  public  to  be  considered  as  part  of 
the  Committee's  information  gathering 
process.  The  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process.  ACNW 
full  Committee  meetings  are  conducted 
in  accordance  with  the  Federal 
Advisory  Committee  Act 

General  Rules  ii«i|i[«wHiig  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  There  may  be  a  need  to  make 
changes  to  the  agenda  to  facilitate  the 
conduct  of  the  .meeting.  The  Chairman 
of  the  Committee  is  empowered  to 
conduct  the  meeting  in  a  manner  that, 
in  his/her  judgment,  will  facilitate  the 
orderly  conduct  of  business,  including   . 
making  provisions  to  continue  the 
discussion  of  matters  not  completed  on 
the  scheduled  day  during  another 
meeting.  Persons  planning  to  attend  the 
meeting  may  contact  the  Chief  of  the 
Nuclear  Waste  Branch,  ACNW,  prior  to 
the  meeting  to  be  advised  of  any 
changes  to  the  agenda  that  may  have 
occuned.  This  individual  can  be 
contacted  (telephone:  301/415-7366) 
between  7:30  a.m.  and  4:15  p.m.. 
Eastern  Time. 

The  following  requirements  shall 
apply  to  public  participation  in  ACNW 
meetings: 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
may  do  so  by  sending  a  readily 
reproducible  copy  addressed  to  the 
Designated  Federal  Official  specified  in 
the  Federal  Register  Notice  for  the 
individual  meeting  in  care  of  the 
Advisory  Committee  on  Nuclear  Waste, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  £)C  20555.  Comments 
should  be  in  the  possession  of  the 
Designated  Federal  Official  at  least  five 
days  prior  to  the  meeting  to  allow  time 
for  reproduction  and  distribution. 
Comments  should  be  limited  to  areas 
related  to  nuclear  waste  issu^  within 
the  Committee's  purview. 

Written  comments  may  also  be 
submitted  by  providing  a  readily 
reproducible  copy  to  the  Designated 
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Federal  Official  at  the  beginning  of  the 
meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amoimt  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  cancelled 
or  rescheduled  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Waste  Branch,  ACNW  (telephone:  301/ 
415-7366)  between  7:30  a.m.  and  4:15 
p.m..  Eastern  Time. 

(d)  During  the  ACNW  meeting 
presentations  and  discussions, 
questions  may  be  asked  by  ACNW 
members,  Committee  consultants,  NRC 
staff,  and  the  ACNW  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  E)esignated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  may  he  in  dociunents,  foldera,  etc., 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Docimient 
Room,  2120  L  Street,  NW,  Washington. 
DC  20555,  for  tise  within  one  week 
following  the  meeting.  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  reproduction 
charges.  Transcripts  of  the  meeting  are 
available  in  electronic  format  firom  the 
NRC  electronic  bulletin  board  on 
FedWorld  (800-303-9672)  or 
ftp.fedworld.  They  are  also  available  for 
downloading  or  reviewing  on  the 
Internet  at  http://www.iurc.gov/ 
ACRSACNW. 


ACNW  Woiidng  Group  Meetings 

ACNW  Working  Group  meetings  will 
also  be  conducted  in  accordance  with 
these  procedures,  as  appropriate.  When 
Working  Group  meetings  are  held  at 
locations  other  than  at  NRC  facilities, 
reproduction  facilities  may  not  be 
available  at  a  reasonable  cost. 
Accordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietaiy 
Sessions  are  to  be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  dismissing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACNW 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
disctissed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 

Date:  August  26, 1997. 
Andmr  L.  Bates. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  97-23205  Filed  8-29-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Masting 

AGENCY  HOLDING  THE  MEETWO:  Nuclear 
Regulatory  Conunission. 

DATE:  Weeks  of  September  1. 8. 15,  and 
22. 1997. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Qosed. 


MATTERS  TO  BE  CONSOEREO: 
Week  of  September  1 

Wednesday,  September  3 

10:30  a.m. 
Affirmation  Session  (Public  Meeting) 
A:  Louisiana  Energy  Services 
(Claiborne  Eiuichment  Center); 
Atomic  Safety  and  Licensing  Board 
Partial  Initial  Decision  (Resolving 
Contentions  B  and  J.3),  LP-97-3 
(Tentative) 

Week  of  September  S— Tentative 

Thwe  are  no  meetings  scheduled  fiw 
the  week  of  September  8. 

Week  of  September  IS— Tentative 

Wednesday,  September  17 

9:00  a.m. 
Briefing  by  DOE  on  Strategy  for  MOX 
Fuel  Fabrication  and  Irradiation 
Services  (Public  Meeting),  (Contact: 
Ted  Sherr,  301-415-7218) 
10:30  a.m. 
Affirmation  Session  (Public  Meeting), 
(if  needed) 

Friday,  September  19 

10:00  a.m. 
Briefing  on  Improvements  in  Senior 
Management  Assessment  Process 
for  Operating  Reactors  (Public 
Meeting),  (Contact  Bill  Borchardt, 
301-415-1257) 

1:30  p.m. 
Briefing  by  DOE  and  NRC  on 
R^ulatory  Oversight  of  DOE 
Nuclear  Facilities  (Public  Meeting) 

Week  of  September  22 — ^Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  September  22. 

The  schedule  for  Commission 
Meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill,  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrcgov/SECY/8mj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  pC  20555,  (301) 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  s)rstem 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  vaohOnrc.gov  or 
dkwOnrc.gov. 
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Dated:  August  27. 1997. 
Sandra  M.  looatsn. 

Executive  Assistant,  Office  of  the  Secretary. 
[FR  Doc.  97-23338  Filed  8-28-97;  12:45  pm] 
■LLMOCOOE  7S«M>1-M 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Notice  of  Request  for  Comments 

ACTION:  Notice  of  request  for  comments. 

SUftMARY:  The  Government  Performance 
and  Results  Act  of  1993  (GPRA),  Pub.  L. 
103-62.  codified  in  part  at  31  U.S£. 
lllS-1119,  instructs  federal  agencies  to 
develop  performance  goals  and 
objectives  in  order  that  an  agency's 
actual  performance  may  be  measured 
and  compared  against  those  goals  and 
objectives,  thus  enhancing  the 
effectiveness  and  efficiency  of  an 
agency's  work,  hi  developing  its  goals 
and  objectives  under  GPRA,  the 
Occupational  Safety  and  Health  Review 
Commission  solicits  the  views  of  those 
who  practice  before  it  and  those  who  are 
affected  by  its  case  dispositions. 
DATES:  Comments  should  be  received  by 
September  15, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
William  J.  Gainer,  Executive  Director, 
Occupational  Safety  and  Health  Review 
Commission,  1120  20th  Street,  N.W., 
9th  Floor,  Washington,  DC  20036-3419. 
telephone:  202-606-5380.  This  is  not  a 
toll-free  number. 

FOR  FURTHER  MFORMATKM  CONTACT: 
William  J.  Gainer,  Executive  Director, 
Occupational  Safety  and  Health  Review 
Commission.  1120  20th  Street.  N.W.. 
9th  Floor.  Washington.  DC  20036-3419. 
telephone:  202-606-5380.  This  is  not  a 
toll-free  number. 

SUPPLSKNTARY  INFORMATKM:  GPRA 
charges  federal  agencies  with 
formulating  strategic  plans,  preparing 
annual  plans  setting  p>erforniance  goals, 
and  reporting  annually  the  actual 
agency  performance  compared  to  those 
goals.  In  formulating  its  broad  goals,  the 
Commission  has  sought  to  identify 
objectives  and  develop  measures  that 
are  concrete  and  allow  the  evaluation  of 
its  performance  in  carrying  out  its 
statutory  mission  under  the 
Occupational  Safety  and  Health  Act  of 
1970,  (OSH  Act),  29  U.S.C.  651  etseq.  ' 
The  agency  views  its  mission  as 
providing  fair  and  timely  adjudication 
of  workplace  safety  and  health  disputes 
between  the  Department  of  Labor, 
employers,  and  employees  and  their 
representatives.  The  Conunission 
contemplates  issuing  a  plan  which 
includes  both  agency  mission 
performance  goals,  and  internal 
operational  goals  which  will  help  the 


Commission  perform  its  mission  and 
improve  performance.  The  tentative 
mission  performance  goals  are: 
— Assure  the  ready  availability  of  fair, 
user  friendly,  and  timely  adjudication 
of  all  disputes  brought  before  the 
Commission  and  its  judges  and 
achieve  a  high  level  of  readability  and 
quality  in  Commission  legal 
decisions. 
— Significantly  enhance  the  efficiency 
and  effectiveness  of  communications 
between  the  Commission  and  the 
public,  its  customers  and  other 
stakeholders. 

Its  tentative  operational  goals  are  to: 
— Capitalize  on  recent  investments  in 
modem  computer  hardware  and 
software  to  increase  organizational 
effectiveness,  operate  more  efficiently 
and  better  serve  internal  and  external 
customers. 
— Build  a  highly  motivated  diverse 
workforce  by  developing  a  first  class 
human  resource  management  system, 
including  highly  effective  affirmative 
action,  recruitment,  training,  award 
and  performance  management 
processes. 
— Maintain  a  highly  effective  integrated 
planning  process  to  support  budget, 
mission  and  operational  decision 
making. 
— Develop  and  institutionalize  a  process 

for  continuous  quality  improvement. 
The  Commission  wishes  to  get  the  views 
of  those  who  practice  before  it  and  those 
who  are  impacted  by  its  decisions  to 
help  the  agency  in  refining  its  goals, 
setting  specific  objectives  and 
formulating  agency  performance 
measures. 

In  submitting  comments,  the 
Commission  requests  that  commentors 
consider  the  following  questions: 

(a)  Are  there  quantifiable  or 
qualitative  objectives  that  the 
Commission  should  pursue  to  meet  its 
go£tls  and  accomplish  its  mission. 

(b)  How  should  the  Commission 
measiue  the  effectiveness  of  its  service 
to  litigants  and  to  the  public? 

(c)  What  objectives  should  the 
Commission  pursue  to  better 
communicate  with  its  customers  and  the 
public? 

(d)  How  can  the  quality  and 
timeliness  of  Commission  and 
Administrative  Law  Judge  decisions  be 
improved  and  the  improvement 
measured? 

(e)  What  information  should  the 
Commission  routinely  make  available  to 
the  public  and  litigants  and  how  should 
this  information  be  made  available? 

The  Commission  requests  that 
responses  to  this  solicitation  for 
comments  be  submitted  by  September 
15. 1997. 


Dated:  August  27. 1997. 
Stuart  E.  Weisberg, 
Chairman. 

(FR  Doc.  97-23240  Filed  8-29-97;  8:45  ami 
BtLUNQ  CODE  TaOO-OI-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Health  Benefits 
Program;  lledically  Underserved  Areas 
for  1996 

AGENCY:  Office  of  Personal  Management. 

ACTKM:  Notice  of  Medically 
Underserved  Areas  for  1998. 

summary:  The  Office  of  Personnel 

Management  (OPM)  has  completed  its 
annual  calculation  of  the  States  that 
qualify  as  Medically  Underserved  Areas 
under  the  Federal  Employees  Health 
Benefits  (FEHB)  Program  for  the 
calendar  year  1998.  This  is  necessary  to 
comply  with  a  provision  of  FEHB  law 
that  mandates  special  consideration  for 
enrollees  of  certain  FEHB  plans  who 
receive  covered  health  services  in  states 
with  critical  shortages  of  primary  care 
physicians.  Accordingly,  for  calendar 
year  1998,  OPM's  calculations  show  that 
the  following  States  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Alabama,  Louisiana, 
Mississippi.  New  Mexico.  South 
Carolina,  South  Dakota,  West  Virginia, 
and  Wyoming.  North  Dakota  has  been 
removed  from  the  list,  with  no  i^ew 
additions  for  1998. 

EFFECTIVE  DATE:  Janaury  1. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  A.  Lease,  202-606-0004. 

SUPPLEMENTARY  INFORMATION:  FEHB  law 
[5  U.S.C.  8902(m)(2)l  mandates  special 
consideration  for  enrollees  of  certain 
FEHB  plans  who  receive  covered  health 
services  in  States  with  critical  shortages 
of  primary  care  physicians.  Such  States 
are  designated  as  Medically 
Underserved  Areas  for  purposes  of  the 
FEHB  Program,  and  the  law  requires 
payment  to  all  qualified  providers  in  the 
States. 

FEHB  regulations  (5  CFR  890.701) 
require  OPM  to  make  an  annual 
calculation  of  the  States  that  qualify  as 
Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  Department  of  Health  and  Human 
Service  State-by-State  population  counts 
on  primary  medical  care  manpower 
shortage  areas  with  U.S.  Census  figures 
on  State  resident  population. 

Office  of  Peraonnel  Management 

Jama*  B.  King. 

Director. 
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FEHB  MEDICALLY  Underserved  Areas  for  Calendar  Year  1998 


HHS  total  oop- 
ulation^ 


Commerce 

resident  popu- 

Mionz 


FBlBper- 
centage' 


Alabama 


Arizona  ..._.. 
Aitansas  .... 
Calilomia  .... 
Cotorado  .... 
Connecticut 

Delaware 

Florida 

Qeoigia  >^ 

ItB^^BH    ******** 


Illinois  ...», 
ifKiana  ^ 

Iowa  „. 

Kansas  .... 
Kentucky  . 
Louisiana . 
Maine  


Maryland  

Massachusetts  .. 
Micttigan 

MwwiOSOiB    •■»>«•■ 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada „. 

New  Hampshire 

New  Jersey 

New  Mexico  

New  Yorti 

North  Carolina ... 

North  Dstota 

Ohto  _.. 

Oklahoma „„ 

Oregon 

Pennsylvania . 

Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas „..„. 

Utah  .............. 

Vermont  .^....... 

Virginia  .....I 

Washington 

West  Virginia  ... 

Wisconsin 

Wyoming „ 


1.281.728 
127,683 
351,410 
576.317 

3,988,692 

447,034 

346,839 

67.260 

1,673.628 

1.701.421 

62,095 

264,791 

1.682.133 
921.251 
369,413 
377.620 
926.320 

1,688,346 
176,664 
275,968 
775,910 

1.947.059 
319,444 

1,251,220 

1,056,770 
156,131 
258,759 
296,287 
117,178 
875,494 
546.992 

3,646,561 

1,729,038 
155,435 

1,436.668 
679.457 
423.306 

1,121,983 
171,220 

1.019,483 
205,160 

1,045,326 

3.656,649 
371,171 
71.177 
766,745 
944,224 
530,009 
996,704 
129,546 


4,273,000 

607,000 

4.428,000 

2.510,000 

31,878,000 

3.823.000 

3.274.000 

725.000 

14.400.000 
7.363,000 
1.164.000 
1.189.000 

11.847.000 
5341,000 
2,852,000 
2,572.000 
3,884.000 
4,361.000 
1,243.000 
5,072,000 
6,082.000 
9,504.000 
4.6S8.000 
2.716.000 
5,350,000 

87g,oro 

1,652,000 

1,603,000 

1.162,000 

7,988.000 

1,713.000 

18,185,000 

7,323,000 

644.000 

11.173.000 

3,301.000 

3.204.000 

12.056,000 

990.000 

3.699.000 

732,000 

5.320,000 

19,128,000 

2.000.000 

589.000 

6,675.000 

5.533.000 

1,226.000 

5,160,000 

481.000 


29.996 
21.035 

7.936 
22.961 
12.512 
11.603 
10.504 

9.277 
11.624 
23.138 

5.245 
22.270 
14.199 
15.772 
12J63 
14.682 
23.850 
38.804 
14.213 

5.441 
12.737 
20.295 

6.858 
46.068 
19.701 
17.762 
15.663 
18.483 
10.084 
10.960 
31.932 
20.053 
23.611 
24.136 
12.858 
20.583 
13.212 

9.306 
17.295 
27.561 
28.027 
19.648 
19.117 
18.559 
12.084 
11.487 
17.065 
29.026 
19.316 
26.933 


MUA 


MtlA 


kAJA 


MUA 


MUA 
MUA 


MUA 
MUA 


'  From  the  'Total  Population"  column  of  the  Department  of  Health  and  Human  Services  rmort  entitled  Table  3.  Health  Professkxial  Shortage 
Areas,  Designated  HPSA  Summary  Listing,  Primary  Medkal  Care  HPSAs,  As  of  March  31,  1997." 

HHS  contact  for  copy  of  report:  Lisa  Steinbruckner,  301-594-0816 

'  From  the  most  recent  year  column  of  the  Department  of  Commerce  Repori  entitied  Table  3.  Rankings  of  State  PopuiatxMi  Estimates  and 
Components  of  Change:  July  1,  1995  to  July  1 ,  1996." 

Commerce  contact  for  report:  Karen  Jones,  301-457-2435 

3  Computation  Formula  for  this  column  »  ttie  HHS  number  divkled  by  the  Commerce  number. 
FEHB  percentage  equal  to  greater  than  25%-MUA-medKaUy  underserved  area 


IFR  Doc.  97-23222  Filed  8-29-97;  8:45  i 
MLLMQ  OOOe  6325-01-41 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

The  National  Pamiership  Council 

AGENCY:  Office  of  Personnel 
Management 

ACTION:  Notice  of  meeting. 


rime  and  Dale:  2KX)  p.m.,  September  10. 
1097. 

Place:  U.S.  Office  of  Penonnei 
Management  Auditorium,  Theodore 
Roosevelt  Building,  1900  E  Street.  NW.. 
Washington.  DC  20415-0001. 

Status:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a  first- 
come,  first-aerved  basis.  Individuals  with 
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special  acoeaa  needs  wishing  to  attend 
should  contact  OPM  at  the  number  shown 
below  to  obtain  appropriata 
acconunodations. 

Matten  to  be  Considered:  This  meeting 
tirill  consist  of  an  awards  ceremony.  The 
tvinnen  of  the  1997  National  Partnership 
Award  will  be  announced;  and  the  winners 
will  receive  their  awards.  The  National 
Partnership  Award  is  given  in  recognition  of 
outstanding  labor-management  partnership 
activitiaa. 

Contact  Penon  for  More  Information: 
Mldwal  Gushing,  Director,  Center  for 
Partnanhip  and  Labor-Management 
Relations,  Office  of  Personnel  Management. 
Theodore  Roosevelt  Building.  1900  E  Street. 
NW..  Room  7H28,  Washington,  DC  20415- 
0001.  (202)  606-2930. 
OfBca  of  Personnel  Management 
J«MaB.Ki^ 
Otractor. 
(FR  Doa  97-23223  Fikd  8-2»-e7;  8:4S  ami 


SECURmES  AND  EXCHANGE 
COMMISSION 

Submission  lor  0MB  Review; 
Cominenl  Re<|uest 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 


Rules  1(a).  (b) 
Form  U5A,  USB.  File  No.  Z70-168.  OMB 
Control  No.  3235-0170 
Rules 
Form  U-3A3-1,  File  No.  270-77.  OMB 
Control  No.  3235-0160 
Rule  26,  File  No.  270-78,  OMB  Control  No. 

3235-0183 
Rule  44.  File  No.  270-162.  OMB  Control  No. 

3235-0147 
Rule  62, 
Form  U-R-1.  File  No.  270-166.  OKffl 
Control  No.  3235-0152 
Rule  88 
Fcmn  U-13-1,  File  No.  270-80.  OMB 
Control  No.  3235-0182 
Rule  95 
Form  U-13B-1.  File  No.  270-74.  OMB 

Control  No.  3235-0162 
Fonn  U-7D.  File  No.  270-75.  OMB  Control 
No.  3235-0165 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  informadon 
discussed  below. 

Rules  1(a)  and  1(b)  [17  CFR  250.1(a). 
250.1(b)]  and  Fonns  U5A  and  U5B  (17 
CFR  259.5a,  259.5b]  implement  Sections 
5(a)  and  S(b)  of  the  Public  Utility 


Holding  Company  Act  of  1935,  as 
amended  ("Act"),  which  require  any 
holding  company  or  any  person 
proposing  to  become  a  holding  company 
to  file  with  the  Commission  a 
notification  of  registration  and 
registration  statement,  respectively.  The 
information  is  necessary  for  the 
Commission  to  determine  whether  a 
new  registrant  is  in  compliance  with  the 
Act.  The  initial  burden  of  this 
requirement  is  approximately  80  hours 
per  respondent  Historically,  there  has 
been  one  respondent  approximately 
every  four  years,  therefore  the  weighted 
annual  burden  over  a  four  year  period 
is  20  hours.  Companies  filing  under  this 
rule  are  required  to  retain  records  for  a 
period  of  ten  years,  and  the  provision  of 
the  information  is  mandatory.  The 
retention  time  period  allows  the 
Commission  the  opporttuiity  to  perform 
its  audit  fiuictions.  Responses  are  not 
kept  confidential. 

Rule  3  [17  CFR  250.3]  permits  a  bank 
that  is  also  a  public  utility  holding 
company  to  claim  an  exemption  from 
the  requirements  of  the  Act.  through  the 
submission  of  an  annual  statement  on 
Form  U-3A3-1  [17  CFR  259.403).  The 
rule  and  the  form  are  used  by  the 
Commission  staff  to  expedite  its  review 
of  compliance  with  Section  3(a)(4)  of 
the  Act.  Rule  3  and  Form  U-3A3-1 
permit  a  bank  that  is  also  a  public  utility 
holding  company  to  avoid  the  burdens 
associated  with  an  aj^plication  for  an 
exemption  from  the  requirements  of  the 
Act.  An  Application  for  an  exemption 
would  involve  a  formal  order,  which 
might  require  an  administrative  hearing 
and  would  otherwise  consiune  a 
significant  amount  of  Commission 
resources.  Each  year  the  Commission 
receives  five  submissions  from  banks; 
each  takes  about  two  hours  to  complete. 
Thus  a  total  burden  of  ten  hours  is 
imposed.  Banks  that  are  required  to  file 
luider  this  rule  are  to  retain  the  records 
for  a  period  of  ten  years.  This  retention 
period  is  consistent  with  requirements 
imposed  by  federal  agencies  that 
regulate  banks.  Banks  are  allowed  to 
request  confidential  treatment  of 
information  filed  under  this  rule. 

Rule  26  [17  CFR  250.26]  sets  forth  the 
financial  statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  their  subsidiaries.  This 
information  collection  is  of  fundamental 
importance  to  the  Commission  in  the  > 
review  of  financial  statements  or 
registered  public  utility  holding 
companies.  The  Conunission  reviews 
financial  statements  in  connection  with 
its  review  of  proposals  submitted  for 
approval  under  several  provisions  of  the 
Act.  The  rule  imposes  no  annual  burden 
because  there  is  no  form,  as  such,  imder 


Rule  26  and  because  the  information  is 
required  for  Form  U5S,  which  is  subject 
to  separate  OMB  review.  In  addition, 
there  is  no  requirement  for  record 
retention  under  this  rule. 

Rule  44  (17  CFR  250.44]  prohibits 
sales  of  utility  securities  or  utility  assets 
owned  by  registered  public  utility 
holding  companies,  except  piu^uant  to 
a  declaration  notifying  the  Commission 
of  the  proposed  transaction,  which 
becomes  effective  in  accordance  with 
the  procediue  specified  in  17  CFR 
250.23,  and  pursuant  to  the  order  of  the 
Commission  with  respect  to  such 
declaration  under  the  applicable 
provisions  of  the  Act.  The  information 
is  essential  to  Conunission 
administration  of  Section  12(d)  of  the 
Act  and  is  not  otherwise  avulable.  The 
Commission  analyzes  the  information  to 
determine  if  the  proposed  sale  is 
consistent  with  the  public  interest  The 
rule  imposes  a  burden  of  about  72  hours 
each  year  on  three  respondents,  each  of 
which  makes  one  submission.  There  is 
no  requirement  for  record  retention 
under  this  rule  and  the  submissions  are 
not  kept  confidential. 

Rule  62  [17  CFR  250.62]  prohibits  the 
solicitation  of  authorization  regarding 
any  security  of  a  regulated  company  in 
connection  with  reorganization  subject 
to  Commission  approval  or  regarding 
any  transaction  which  is  the  subject  of 
an  application  or  declaration,  except 
pursuant  to  a  declaration  regarding  the 
solicitation  which  has  become  effective. 
The  infortnation  is  necessary  to  permit 
the  Commission  to  adequately  enforce 
Sections  12(e)  and  11(g)  of  the  Act.  The 
rule  and  form  U-R-1  [17  CFR  259.221] 
impose  a  total  annual  burden  of  50 
hours  on  ten  coifipanies,  who  each 
spend  five  hours,  and  file  once 
annually.  There  is  a  three  year  record 
retention  under  this  rule  and  the 
submission,  are  not  kept  confidential. 

Rule  88  [17  CFR  250.88]  requires  the 
filing  of  Form  U-13-1  [17  CFR  259.113] 
for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  Eighteen  respondents 
initially  spend  a  total  of  approximately 
36  hours  meeting  this  requirements. 
Thereafter,  there  is  no  annual  burden. 
Service  companies  filing  under  this  rule 
are  required  to  retain  records  for  a 
period  of  ten  years,  and  the  provision  of 
the  information  is  mandatory.  The 
retention  time  period  allows  the 
Commission  the  opportunity  to  perform 
its  audit  functions.  Responses  are  not 
'  kept  confidential. 

Rule  95  [17  CFR  250.95]  requires 
service  companies  to  file  reports  on 
Form  U-13E-1  [17  CFR  259.213]  with 
the  Commission  prior  to  their 
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performance  of  contracts  for  registered 
holding  companies  or  their  sulMidiaries, 
for  services,  construction,  or  sales  of 
goods.  The  Commission  requires  this 
information  to  enforce  the  provisions  of 
Section  13(e)  and  Section  13(f)  of  the 
Act.  The  enforcement  of  these  statutes 
would  be  compromised  without  the 
collection  of  this  information,  which  is 
not  available  from  other  sources. 
Companies  that  file  imder  this  rule  are 
required  to  retain  records  for  a  period  of 
six  years,  and  the  provision  of  this 
information  is  required.  The  retention 
period  allows  the  Commission  to 
perform  its  audit  fiuictions.  One 
company  meets  this  requirement  on  an 
annual  basis  with  an  estimated  average 
biutien  of  two  hours.  This  information 
is  not  kept  confidential. 

Form  U-7D  [17  CFR  259.404] 
establishes  the  filing  company's  right  to 
the  exemption  authorized  for  financing 
entities  holding  tide  to  utility  assets 
leased  to  a  utility  company.  The 
information  is  necessary  for  the 
Commission  to  determine  whether  a 
company  is  exempt  from,  or  governed 
by,  the  Act.  The  form  imposes  a  total 
annual  burden  of  126  hotus  on  42 
respondents,  who  each  spend  three 
hours  annually  preparing  and  filing  one 
response.  Companies  filing  under  this 
rule  are  required  to  retain  records  for  a 
period  of  ten  years,  and  the  provision  of 
the  information  is  mandatory.  The 
retention  time  period  allows  the 
Commission  the  opportunity  to  perform 
its  audit  functions,  and  generally 
coincides  with  companies'  obligation 
period  under  their  respective  leases. 
Responses  are  not  kept  confidential. 

Tne  estimates  of  average  burden  hours 
are  made  for  the  piuposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqtiired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid 
control  number. 

Written  comments  regarding  the 
above  information  shoiUd  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regtilatoiy  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Sti«et.  N.W.. 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 


Dated:  August  25, 1997. 
Mai:gai«i  H.  McFarland, 
Deputy  Secretary. 
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SECURITtES  AND  EXCHANGE 
COMMISSION 

[Ral.  Na  IC-227M;  RIe  No.  812-103641 

Monarch  Life  Insurance  Company,  et 
al. 

August  25, 1997. 

AQBICY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for  an 
Order  tuider  the  Investment  Company 
Act  of  1940  ("1940  Ad")- 

APPLICANTS:  Monarch  Life  Insurance 
Company  ("Monarch  Life")  and 
Monarch  Separate  Actxnmt  VA 
("Separate  Account  VA"). 

RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  Section  26(b). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  certain  fiinds  ("Funds")  of 
Merrill  Lynch  Variable  Series  Funds, 
Inc.  ("ML  Fund")  for  shares  of  certain 
series  ("Portfolios")  of  Variable 
hivestors  Series  Trust  ("VIST")  held  by 
Separate  Account  VA  to  fund  certain 
variable  annuity  contracts  ("Contracts") 
issued  by  Monarch  Life. 
FHJNG  DATE:  The  Application  was  filed 
on  September  25, 1996,  and  an 
amendment  thereto  was  filed  on  May 
29. 1997. 

HEARMG  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
Issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Conunission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.,  on  September  19, 1997,  and 
should  be  accompanied  by  proof  of 
service  oi^  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  request  should  state  the 
nature  of  the  requester's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  %mting  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
N.W.,  Washington,  DC  20549. 
Applicants,  c/o  Rajrmond  A.  Oliara  ID, 
Esq.,  Blazzard,  Grodd  &  Piasenauer,  P.C., 
P.O.  Box  5108.  Westport.  Connecticut, 
06881.  Copies  to  John  S.  Cotilton,  Esq., 


Monarch  Life  Insiuance  Company,  One 
Monarch  Place,  Springfield,  MA  01133. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Kevin  M.  Kirchoff,  Branch  Chief, 
Office  of  Insiuance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  siunmary  of  the  Application.  The 
complete  Application  is  available  for  a 
free  from  die  Public  Refeienoe  Branch  of 
the  Commission. 

Applicants'  RepiesentatioBa 

Badlc;g7x>uiid 

1.  Monarch  Life  was  incorporated  in 
1901  and  is  domiciled  in  MassacfausettSi 
Monarch  Life  is  a  wholly-owned 
subsidiary  of  Regal  Reinsiuance 
Company  ("Regal  Re"),  formeriy 
Monarch  Capital  Corporation 
("Monarch  Capital").  On  September  23, 
1992,  pursuant  to  a  reorganizatioD 
under  Chapter  11  of  the  Federal 
Bankruptcy  Code,  Monarch  Capital  was 
reorganized  and  emerged  from 
ban^Tiptcy  as  a  Massachusetts  life 
insurer.  Regal  Re.  Regal  Re  is  owned  by 
Monan±  Capital's  pre-benkruptcy 
securedand  unsecured  creditors. 

2.  On  Jtme  9, 1994,  the  Insiuance 
Commissioner  of  the  Commonwealth  of 
Massachusetts  (the  "Commissioner") 
was  appointed  receiver  (the  "Receiver") 
of  Monarch  Life  in  a  rehabilitation 
proceeding  pending  before  the  Supreme 
Judicial  Court  for  Suffolk  County, 
Massachusetts  (the  "Court"). 

3.  A  term  sheet  dated  July  19, 1994 
(the  "Term  Sheet")  among  the 
Commissioner  (in  her  capacity  as 
Commissioner  and  Receiver)  and  certain 
Regal  Re  shareholders  and  noteholders 
and  holders  of  Monarch  Life's  surplus 
notes  (representing  approximately  85% 
of  both  the  total  outstanding  R^al  Re 
notes  and  common  stock)  (the 
"Holders")  was  approved  by  the  Court 
on  September  1, 1994.  Pursuant  to  the 
Term  Sheet,  the  Holders  transferred 
their  notes  and  stock  into  voting  trusts 
for  which  the  Commissioner  is  the  sole 
trustee,  which  effectively  vests  control 
of  Regal  Re  aad  Monarch  Life  in  the , 
Commissioner. 

4.  Insurance  department  of  various 
Jurisdictions  have  either  suspended  the 
certificate  of  authority  of  Monardi  Life, 
ordered  Monarch  Life  to  cease  writing 
new  business,  or  have  requested  a 
voluntary  suspension  of  sales  by 
Monarch  Life.  In  addition,  Monarch 
Life's  certificate  of  authority  has  been 
revoked  by  the  insurance  depnrtments 
of  the  states  of  Louisiana  on  May  13, 
1994.  Michigan  on  February  27, 1994. 
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Missouri  on  November  10, 1994  and 
Wyoming  on  June  25,  1992. 

5.  Monarch  Life  currently  limits  its  . 
business  to  maintaining  its  existing 
blocks  of  disability  income  insurance, 
variable  life  insurance,  and  annuity 
businesses.  Monarch  Life  ceased  issuing 
new  variable  life  policies  and  new 
aimuity  contracts  effective  May  1, 1992, 
and  new  disability  income  insurance 
policies  effective  June  15,  1993. 

6.  Separate  Account  VA,  a  separate 
account  of  Monarch  Life,  was 
established  under  Massachusetts  law  on 
October  20, 1987,  for  the  purpose  of 
funding  the  Contracts  which  invest  in 
VIST.  Separate  Account  VA  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust  and  secxuity  interest  under  the 
Contracts  have  been  registered  under 
the  Securities  Act  of  1933  ("1933  Act") 
on  Form  N-4  (File  No.  33-21238). 
Separate  Account  VA  is  currently 
divided  into  seven  sub-accounts,  each  of 
which  reflects  the  investment 
performance  of  a  corresponding 
Portfolio  of  VIST. 

7.  VIST  currently  offers  shares  of  its 
Portfolios  to  corresponding  sub- 
accounts of  Separate  Account  VA  and 
certain  separate  accounts  of  First 
Variable  Life  Insurance  Company  ("First 
Variable  Life").  VIST  was  organized  as 

a  Massachusetts  business  trust  under 
the  laws  of  Massachusetts  on  December 
23,  1986,  and  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company  of  the  series  type. 
VIST  currently  offers  nine  Portfolios. 

8.  The  Cash  Management  Portfolio 
seeks  to  preserve  shareholder  capital,  to 
maintain  liquidity,  and  to  achieve 
maximum  current  income  consistent 
with  the  foregoing  objectives  by 
investing  exclusively  in  a  diversified 
portfolio  of  short-term  money  market 
securities.  The  High  Income  Bond 
Portfolio  primarily  invests  in  high  yield, 
high  risk,  fixed-income  securities  to 
obtain  as  high  a  level  of  current  income 
as  is  believml  to  be  consistent  with 
prudent  investment  management  and,  as 
a  secondary  objective,  capital 
appreciation  when  consistent  with  its 
primary  objective.  The  Multiple 
Strategies  Portfolio  seeks  to  achieve  as 
high  a  level  of  total  return  over  an 
extended  period  of  time  as  the  adviser 
and  sub-adviser  consider  consistent 
with  prudent  investment  risk.  The 
Growth  Portfolio  (fonnerly  the 
"Common  Stock  Portfolio")  seeks 
capital  growth  by  investing  primarily  in 
a  diversified  portfolio  of  common  stocks 
and  securities  convertible  into  or 
exchangeable  for  common  stocks, 
including  convertible  preferred  stock, 
convertible  debentures,  warrants,  and 
options.  As  a  secondary  objective,  the 


Crowth  Portfolio  may  seek  current 
income  when  consistent  with  its 
primary  investment  objective.  The  U.S. 
Government  Bond  Portfolio  seeks 
current  income  and  preservation  of 
capital  through  investment  primarily  in 
securities  issued  or  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
Government  or  by  its  agencies, 
authorities,  or  instrumentalities.  The 
investment  objective  of  the  Matrix 
Equity  Portfolio  is  capital  appreciation 
and  current  income  to  be  achieved  by 
investing  in  a  diversified  portfolio  of 
equity  securities  that  is  selected  by  State 
Street  Global  Advisors,  the  Sub- Advisor, 
on  the  basis  of  its  proprietary  model. 
Sector  weights  are  maintained  at  a 
similar  level  to  the  S&P  500  Index.  The 
Portfolio  will  invest  at  least  65%  of  its 
total  assets  in  equity  securities.  The 
World  Equity  Portfolio  seeks  maximum 
long-term  total  return  by  investing 
primarily  in  common  stocks,  and 
securities  convertible  into  conunon 
stocks,  traded  in  securities  markets 
located  around  the  world,  including  the 
United  States. 

9.  First  Variable  Advisory  Services 
Corp.  ("FVAS"),  a  wholly-owned 
subsidiary  of  First  Variable,  is  the 
investment  adviser  for  VIST.  FVAS  has 
engaged  sub-advisers  for  each  Portfolio 
to  make  investment  decisions  and  place 
orders. 

10.  The  shares  of  the  ML  Fund  are 
sold  to  separate  accounts  of  certain 
insurance  companies  to  fund  benefits 
under  variable  annuity  contracts  and/or 
variable  life  insurance  policies  issued 
by  such  companies.  The  ML  Fund  was 
incorporated  on  October  16, 1981,  and 
is  registered  under  the  1940  Act  as  an 
open-end  management  investment 
company  of  the  series  type.  The  ML 
Fimd  currently  pffers  sixteen  Funds, 
seven  of  which  are  relevant  herein. 

11.  The  investment  obfectives  of  the 
Domestic  Money  Market  Fimd  of  the  ML 
Fimd  are  to  preserve  shareholder 
capital,  to  maintain  liquidity  and  to 
achieve  the  highest  possible  current 
income  consistent  with  the  foregoing 
objectives  by  investing  in  short-term 
domestic  money  market  securities.  The 
primary  investment  objective  of  the 
High  Current  Income  Fund  is  to  obtain 
the  highest  level  of  current  income  that 
is  consistent  with  the  investment 
policies  of  the  Fund  and  with  prudent 
investment  management.  As  a 
secondary  objective,  the  High  Current 
Income  Fund  seeks  capital  appreciation 
when  consistent  with  its  primary 
objective.  The  Quality  Equity  Fund 
seeks  to  achieve  the  highest  total 
investment  return,  or  the  aggregate  of 
income  and  capital  value  changes, 
consistent  with  prudent  risk.  The 


investment  objective  of  the  Equity 
Growth  Funds '  is  to  seek  long-term 
growth  of  capital  by  investing  in  a 
diversified  portfolio  of  securities, 
primarily  common  stocks,  of  relatively 
small  companies  that  management  of 
the  ML  Fund  believes  have  special 
investment  value,  and  of  emerging 
growth  companies  regardless  of  size. 
The  investment  objective  of  the 
Government  Bond  Fund  (formerly  the 
"Intermediate  Government  Bond  Fund") 
is  to  seek  the  highest  possible  ciurent 
income  consistent  with  the  protection  of 
capital  afforded  by  investing  in  debt 
securities  issued  or  guaranteed  by  the 
U.S.  Government,  its  agencies  or 
instrumentalities.  The  investment 
objective  of  the  Basic  Value  Focus  Fund 
is  to  seek  capital  appreciation  and, 
secondarily,  income  by  investing  in 
securities,  primarily  equities,  that 
management  of  the  Fund  believes  are 
undervalued  and  therefore  represent 
basic  investment  value.  The  investment 
objective  of  the  Global  Strategy  Focus 
Fund  is  to  seek  high  total  investment 
return  by  investing  primarily  in  a 
portfolio  of  equity  and  fixed  income 
securities,  including  convertible 
securities,  of  U.S.  and  foreign  issuers. 

12.  Merrill  Ljrnch  Asset  Management, 
L.P.  ("MLAM"),  an  indirect  wholly- 
owned  subsidiary  of  Merrill  Lynch  ft 
Co.,  Inc.,  is  the  investment  adviser  for 
each  of  the  Funds. 

13.  Certain  separate  accounts  of 
Monarch  Life  currently  are  invested  in 
the  shares  of  other  investment 
companies  advised  by  MLAM,  the 
investment  adviser  to  the  ML  Fund. 
Further,  an  affiliate  of  MLAM  provides 
third  parly  administrative  services  to 
Monarch  Life  in  connection  with  its 
variable  life  insurance  operations.  Given 
its  existing  relationship  with  the  Merrill 
Lynch  organization  and  given  the  fact 
that  it  is  no  longer  affiliated  with  First 
Variable  Life,  Monarch  Life  determined 
that  it  was  in  its  best  interests  and  in  the 
best  interests  of  its  variable  annuity 
contract  owmers  to  pursue  the 
substitutions. 

14.  Applicants  state  that  the  VIST 
Portfolios  are  relatively  small  when 
compared  with  many  other  similar 
investment  portfolios  of  open-end 
management  investment  companies.  As 
a  result,  the  annual  expense  ratios  of 
these  Portfolios  have  generally  been 
higher  than  the  ratios  of  many  similar 
but  larger  funds.  Applicants  state 
further  that,  although  the  recent 
performance  of  the  VIST  Portfolios  has 
been  generally  good,  fi^quent  changes 


'  The  Board  of  Diractors  of  the  ML  Fund  ba« 
approved  a  change  in  the  name  of  the  Equity 
Growth  Fund  to  the  Special  Value  Focua  Fund. 
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in  the  VIST  investment  advisory 
arrangements  over  the  years  have 
contributed  to  a  somewhat  erratic  long- 
term  performance  record. 

The  Proposed  Substitution 

15.  Applicants  propose  that  Monarch 
Life  sul»titute  shares  of  the  Fimds  of  the 
ML  Fimd  (each,  a  "substitute  fimd", 
together  the  "substitute  fimds")  for 
shares  of  the  Portfolios  of  VIST  (each  a 
"removed  fund",  together  the  "removed 
funds")  as  follows:  (1)  Shares  of  the 
Domestic  Money  Market  Fund  for  shares 
of  the  Cash  Management  Portfolios;  (2) 
shares  of  the  High  Current  Income  Fund 
for  shares  of  the  High  Income  Bond 
Portfolio;  (3)  shares  of  the  Quality 
Equity  Fund  for  shares  of  the  Multiple 
Strategies  Portfolio;  (4)  shares  of  the 
Equity  Growth  Fund  for  shares  of  the 
(kowth  Portfolio;  (5)  shares  of  the 
Government  Bond  Fund  for  shares  of 
the  U.S.  Government  Bond  Portfolio:  (6) 
shares  of  the  Basic  Value  Focus  Fund 
for  shares  of  the  Matrix  Equity  Portfolio; 
and  (7)  shares  of  the  Global  Strategy 
Focus  Fund  for  shares  of  the  World 
Equity  Portfolio. 

16.  Applicants  propose  to  have 
Monarch  Life  redeem  shares  of  each 
removed  fund  in  cash  and  purchase 
with  the  proceeds  shares  of  the 
substitute  fund  identified  above.  The 
proposed  substitution  would  not  change 
the  number  of  subaccounts  in  Separate 
Account  VA. 

17.  By  supplement  to  the  prospectus 
for  the  Contracts  and  Separate  Account 
VA,  Contract  owners  were  notified  of 
the  proposed  substitutions.  The 
supplement  advised  owners  that  they 
retained  the  ability  to  allocate  net 
purchase  pajrments,  or  transfer  contracts 
values  to  the  subaccounts  of  Separate 
Account  VA  corresponding  to  each  of 
the  removed  funds  until  the  date  of  the 
substitutions. 

18.  Applicants  state  that  the  proposed 
substitutions  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner's 
Contract  value  or  in  the  dollar  value  of 
his  or  her  investment  in  Separate 
Account  VA.  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  proposed  substitutions  nor  vidll  their 
rights  under  the  Contract^  be  altered  in 
any  way.  All  expenses  incurred  in 
connection  with  the  proposed 
substitutions,  including  legal, 
accounting  and  other  fees  and  expenses, 
will  be  paid  by  Monarch  Life.  In 
addition,  the  proposed  substitutions 
will  not  result  in  th^  imposition  of  any 
tax  liability  on  Contract  owners.  The 
proposed  substitutions  will  tlot  cause 
the  Contract  fees  and  charges  currently 
being  paid  by  existing  Contract  owners 


to  be  greater  after  the  proposed 
substitutions  than  before  the  proposed 
substitutions. 

19.  Applicants  state  that  in  addition 
to  the  prospectus  supplements 
distributed  to  ovraers  of  Contracts, 
within  5  days  after  the  proposed 
substitutions,  all  owners  who  were 
affected  by  a  substitution  will  be  sent  a 
written  notice  informing  them  that  the 
substitutions  were  carried  out.  Monarch 
Life  will  include  in  such  imiiling  the 
supplement  to  the  prospectus  of 
Separate  Account  VA,  which  describes 
the  substitutions. 

20.  Monarch  Life  and  certain  of  its 
separate  accounts  (including  Separate 
Account  VA)  (collectively.  "Accounts") 
have  previously  received  no-action 
assurances  from  the  staff  of  the 
Commission  that  the  staff  would  not 
recommend  that  the  Commission  take 
any  enforcement  action  against  Monarch 
Life  or  the  Accounts  if  post-effective 
amendments  to  registration  statements 
are  not  filed  under  the  1933  Act  and  the 
1940  Act,  and  updated  prospectuses  for 
the  Accounts  are  not  distributed  to 
owners  of  existing  variable  contracts 
issued  through  the  Accounts  provided 
that  certain  conditions  are  met 
(Monarch  Life  Insurance  Company,  pub. 
avail.  June  9, 1992,  referred  to  herein  as 
the  "June  9th  No-Action  Letter").  The 
conditions  of  the  June  9th  No- Action 
Letter  include  providing  various 
documents  to  the  variable  contract 
owners  including,  but  not  limited  to, 
periodic  reports,  prospectuses,  proxy 
statements  and  related  voting 
instructions  pertaining  to  the  relevant 
underlying  mutual  funds.  In  accordance 
with  the  terms  of  the  Jime  9th  No- 
Action  Letter,  Monarch  Life  does  not 
update  the  Separate  Account  VA 
prospectus  on  an  annual  basis  as  would 
otherwise  be  required  by  the  1933  Act 
and  the  1940  Act  Therefore,  Contract 
owners  do  not  have  the  benefit  of 
receiving  an  updated  Separate  Account 
VA  prospectus  which  would  provide 
them  with  certain  information 
concerning  the  ML  Fund.  In  light  of  this 
feet.  Applicants  undertake  to  provide 
the  variable  contract  owners  of  Separate 
Account  VA  with  the  same  disclosure 
concerning  the  ML  Fund  as  such  owners 
would  receive  if  Monarch  Life  updated 
and  mailed  its  Separate  Account  VA 
prospectus  to  owners.  Such  information 
primiarily  consists  of  a  fee  table  for 
Separate  Account  VA,  which  includes 
the  fees  and  expenses  of  the  ML  Fund, 
and  a  description  of  the  investment 
objectives  of  each  of  the  Funds  of  the 
ML  Fund. 

21.  Applicants  state  that  following  the 
substitutions.  Contract  owners  will  be 
afforded  the  same  contract  rights. 


including  surrender  an  other  transfer 
rights  with  regard  to  amounts  invested 
under  the  Contracts,  as  they  currently 
have.  (Monarch  Life  currently  imposes 
no  restrictions  or  fees  on  the  ability  of 
Contract  owners  to  make  transfers  nor 
does  it  intend  to  impose  any  after  the 
proposed  substitutions  are  effected.) 

Applicants'  Legal  Analysia 

22.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "[i]t 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
The  purpose  of  Section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effiect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
redemption  proceeds,  or  both.  Section 
26(b)  affords  this  protection  to  investors 
by  preventing  a  depositor  or  trustee  of 

a  unit  investment  trust  holding  the 
shares  of  one  issuer  from  substituting 
for  those  shares  the  shares  of  another 
issuer,  imless  the  Commission  i^iproves 
that  substitution. 

23.  Applicants  tnaintain  that  the 

purposes,  terms  and  conditions  of  the 
Sub»titution  are  consistent  vnth  the 
principles  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
Section  26(b)  is  designed  to  prevent. 

24.  Applicants  assert  that  each  of  the 
substitute  funds  is  substantially  larger 
thim  the  removed  fund  that  it  would 
replace.  Each  of  the  substitute  funds  has 
also  had  significanUy  more  bvorable 
expense  ratios  over  the  past  three  years 
than  the  removed  fimd  that  it  would 
replace.  Applicants  assert  that  recent 
investment  performance  between  the 
substitute  funds  and  the  removed  funds 
has  been  generally  comparable. 
Applicants  anticipate  that,  after  the 
proposed  substitutions,  the  substitute 
funds  will  provide  Contract  owners 
with  comparable  or  more  fevorable 
investment  results  than  would  be  the 
case  if  the  proposed  substitutions  do  not 
take  place.  Applicants  further  assert  that 
each  of  the  substitute  funds  is  a  suit^le 
and  appropriate  investment  vehicle  for 
Contract  owners.  Each  of  the  substitute 
funds  has  substantially  identical 
investment  objectives  to  the  removed 
fiind  that  it  would  replace. 
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25.  Applicants  assert  that,  although 
the  Equity  Growth  Fund  invests 
primariiy  in  the  securities  of  relatively 
small  companies,  while  the  Growth 
Portfolio  does  not  focus  on  companies 
with  small  market  capitalizations,  the 
investment  objective  of  each  of  the 
Equity  Growth  Fund  and  the  Growth 
Portfolio  is  capital  growth  and  each 
invests  primarily  in  equity  securities. 
Because  capital  growth  is  the 
investment  objective  for  both  the  Equity 
Growth  Fund  and  the  Growth  Portfolio, 
Applicants  believe  that  the  investment 
goals  of  owners  will  continue  to  be 
achieved  after  the  substitution  and  that 
the  differences  between  the  investment 
policies  are  non-material  to  the 
achievement  of  the  investment  goals  of 
the  owners. 

26.  Applicants  generally  submit  that 
the  proposed  substitutions  meet  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  substitutions  that 
have  been  approved  in  the  past  in  that: 

a.  The  expense  ratios  of  each  of  the 
Funds  of  the  ML  Fund  are  substantially 
lower  than  the  expense  ratios  of  the 
corresponding  VIST  Portfolios  and  are 
expected  to  remain  so; 

D.  The  substitution  will  be  at  net  asset 
value  of  the  respective  shares,  without 
the  imposition  of  any  transfer  or  similar 
charge; 

c.  Monarch  Life  has  undertaken  to 
assume  the  expenses  and  transaction 
costs,  including  among  others,  legal  and 
accounting  fees  and  any  brokerage 
conunissions,  relating  to  the 
substitution; 

d.  The  substitution  in  no  way  will 
alter  the  insurance  benefits  to  Contract 
owners  or  the  contractual  obligations  of 
Monar(±  Life; 

e.  The  substitution  in  no  way  will 
alter  tax  benefits  to  Contract  owners; 

f.  Contract  owners  may  choose  simply 
to  withdraw  amounts  credited  to  them 
following  the  substitution  under  the 
conditions  that  currently  exist  without 
incurring  any  charges;  and 

g.  The  substitution  is  expected  to 
confer  certain  economic  benefits  to 
Contract  owners  by  virtue  of  the 
enhanced  asset  size  of  the  substitute 
funds.  Conclusion: 

Applicants  submit,  for  the  reasons 
summarized  above,  that  the  proposed 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFaiiand. 
Deputy  Secretary. 
[FR  Doc  97-23185  Filed  8-29-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RataMe  No.  34-38968;  FHe  No.  SR-AMEX- 
«7-31] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiver>ess 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Options  on  The  Disk  Drive 
Index 

August  25.  1997. 

Pursuiont  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") »  and  Rule  19b-4 
thereujider,^  notice  is  hereby  given  that 
on  August  19,  1997,  the  American  Stock 
Exchange,  Inc.  ("AMEX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  AMEX  proposes  to  trade  options 
on  The  Disk  Drive  Index  ("the  Index"), 
a  new  stock  index  developed  by  the 
AMEX  based  on  stocks,  or  American 
Depositary  Receipts  ("ADRs")  thereon, 
of  companies  involved  in  the  design 
and^or  manufacture  of  disk  drives, 
components  of  disk  drives,  and/or 
software  designed  to  interact  with  disk 
drives.  AMEX  proposes  to  amend  its 
Rule  901C,  Commentary  .01 ,  to  provide 
for  the  listing  and  trading  of  the  Index. 
In  addition,  the  AMEX  proposes  to 
amend  Rule  901C,  Commentary  .01.  to 
reflect  that  90  percent  of  the  Index's 
numerical  index  value  will  be 
accounted  for  by  stocks  that  meet  the 
current  criteria  and  guidelines  set  forth 
in  AMEX  Rule  915. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
AMEX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disciissed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  AMEX  has 
prepared  summaries,  set  forth  in 


sections  A,  B,  and  C  below,  of  the  most 
significant  asp)ects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  AMEX  has  developed  a  new 
index  called  The  Disk  Drive  Index 
("Index"),  based  entirely  on  shares  of 
widely  held  companies  involved  in  the 
design  and/or  manufacture  of  disk 
drives,  components  of  disk  drives,  and/ 
or  software  designed  to  interact  with 
disk  drives.  The  companies  represented 
in  the  index  include:  Applied  Magnetics 
Corp.,  a  supplier  of  magnetic  heads  for 
disk-drive  applications;  HMT 
Technologies  Corp.,  a  designer  and 
manufocturer  of  thin-film  disks  for  high- 
capacity  computer  disk  drives; 
Hutchinson  Technology,  a  supplier  of 
suspension  assemblies  for  rigid  disk 
drives;  Iomega  Corp.,  a  manufacturer  of 
removable  data-storage  devices;  Komag 
Inc.,  a  manufacturer  of  components  for 
hard-disk  drives,  including  thin-film 
disks  and  recording  heads;  Quantum 
Corp.,  a  manufacturer  of  storage 
products  for  computer  systems;  Read- 
Rite  Corp.,  a  producer  of  thin-film 
magnetic  recording  heads  for  hard-disk 
drives;  Seagate  Technology,  a  designer 
of  rigid,  magnetic  disk  drives  and 
components  for  computer  systems; 
Storage  Technology,  a  manufacturer  of 
information  storage  and  retrieval 
subsystems  and  networkiag  products; 
and  Western  Digital  Corp.,  a 
manufacturer  of  hard-disk  drives.^  The 
AMEX  intends  to  trade  standardized 
option  contracts  on  the  newly 
developed  Index.  The  AMEX  is  filing 
this  proposal  pursuant  to  AMEX  Rule 
901C,  Commentary  .02,  which  provides 
for  the  commencement  of  the  trading  of 
options  on  the  Index  thirty  days  after 
the  date  of  this  filing.  The  proposal 
meets  all  the  criteria  set  forth  in 
Commentary  .02  and  the  Commission's 
order  approving  that  rule  as  outlined 
below.* 

Eligibility  criteria  for  index 
components.  Pursuant  to  Commentary 
.02  to  Rule  901C,  (1)  each  of  the 
component  securities  has  a  minimum 
market  capitalization  of  at  le&st  $75 
million  and  has  a  trading  volume  in 


't5U.S.C78^Kl). 
»17CFR240.19b-«. 


'The  AMEX  submitted  additional  information 
regarding  the  component  securities.  This 
information  is  available  in  the  Commission's  public 
reference  room,  as  described  in  section  IV  below, 
or  at  the  OfRce  of  the  Secretary.  AMEX. 

*Se«  SecuriUea  Exchange  Act  Release  No.  34157 
(June  3,  1994).  W  FR  30062  (June  10.  1994)  (SR- 
AMEX-92-35)  (approval  order  relating  to  narrow- 
based  index  options  listing  standards)  ("Generic 
Index  Approval  Oder"). 


each  of  the  last  six  months  of  not  less 
than  1,000,000  shares;  (2)  at  least  90% 
of  the  Index's  numerical  index  value 
and  at  least  80%  of  the  total  number  of 
component  securities  meet  the  current 
criteria  for  standardized  option  trading 
set  forth  in  Exchange  Rule  915  (in  fact, 
all  of  the  component  securities  in  the 
Index  ciurently  underlie  standardized 
options);  (3)  the  Index  contains  no 
ADRs;  (4)  all  component  stocks  are 
listed  on  the  AMEX,  the  New  York 
Stock  Exchange,  or  traded  through  the 
£acilities  of  the  Nasdaq  stock  market  and 
are  reported  National  Market  System 
securities  ("Nasdaq/NMS");  and  (5)  no 
component  security  represents  more 
than  25%  of  the  weight  of  the  Index, 
and  the  five  highest  weighted 
component  securities  in  the  Index  do 
not  in  the  aggregate  account  for  more 
than  60%  of  the  weight  of  the  Index. 

Maintenance  of  the  Index.  The 
Exchange  will  maint^tin  the  Index  in 
accordance  with  AMEX  Rule  901C, 
Commentary  .02,  so  that,  (1)  the  Index 
is  comprised  of  no  less  than  nine  and  no 
more  than  13  underlying  stocks;  (2) 
component  stocks  constituting  the  top 
90%  of  the  Index  by  weight,  will  have 
a  minimum  market  capitalization  of  $75 
million  and  the  component  stocks 
constituting  the  bottom  10%  of  the 
Index,  by  weight,  may  have  a  minimum 
market  capitalization  of  $50  million;  (3) 
90%  of  the  Index's  numerical  index 
value  and  at  least  80%  of  the  total 
number  of  component  securities  will 
meet  the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
AMEX  Rule  915;  (4)  foreign  country 
securities  or  ADRs  thereon  that  are  not 
subject  to  comprehensive  surveillance 
agreements  will  not  in  the  aggregate 
represent  more  than  20%  of  the  weight 
of  the  Index;  (5)  all  componmt  stocks 
will  either  be  listed  on  AMEX,  the  New 
York  Stock  Exchange,  or  be  Nasdaq/ 
NMS  securities;  (6)  no  component 
sectuity  will  represent  more  than  25% 
of  the  weight  of  the  Index,  and  the  five 
highest  weighted  components  will  not 
in  the  aggregate  account  for  more  than 
60%  of  the  Index;  and  (7)  trading 
voliune  of  each  component  security 
shall  be  at  least  500,000  shares  for  each 
of  the  last  six  months,  or  for  each  of  the 
lowest  weighted  components  in  the 
Index  that  in  the  aggregate  account  for 
no  more  than  10%  of  the  weight  of  the 
Index,  the  monthly  trading  volume  may 
be  at  least  400,000  shares  for  each  of  the 
last  six  months. 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series 
should  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above 
unless  such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 


Commission  concurs  in  that 
determination. 

Index  calculation.  The  Exchange  will 
calculate  the  Index  using  an  "equal- 
dollar  weighting"  methodology.  The 
following  is  a  description  of  the 
methodology.  As  of  the  market  close  on 
November  15, 1996,  a  portfolio  of  stocks 
was  established  representing  an 
investment  of  approximately  $100,000 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  the  Index.  The  value  of  the  Index 
equals  the  current  market  value  [i.e., 
based  on  U.S.  primary  market  prices)  of 
the  siun  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  Index  divisor. 
The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  200.00  at  the  close  of  trading 
on  November  15, 1996.^  Quarteriy 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  February,  May, 
August  and  November,  the  Index 
portfoUo  will  be  adjusted  by  rhanging 
the  number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts,  if  necessary,  a  divisor 
adjustment  is  made  during  the 
rebalancing  to  ensure  continuity  of  the 
Index's  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment 

As  noted  above,  the  nvunber  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remain  fixed  between  quarterly 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions  such  as  the 
payment  of  a  dividend  other  than  an 
ordinary  cash  dividend,  stock 
distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  Exchange  may  adjust 
the  niunber  of  shares  of  that  security  in 
the  portfolio,  to  the  nearest  whole  share, 
to  maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock  addition 
or  replacement,  the  Exchange  will 
calculate  the  average  dollar  value  of  the 
remaining  components  and  that  amoimt 
invested  in  the  stock  of  the  new 
component  to  the  nearest  whole  share. 
In  all  cases,  the  divisor  will  be  adjusted, 
if  necessary,  to  ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 


'  The  Index's  value  at  the  close  of  trading  an 
August  12.  1997.  was  278.28. 


seconds  over  the  Consolidated  Tape 
Association's  Network  B  by  the 
Exchange. 

Expiration^and  settlement.  The 
proposed  options  on  the  Index  will  be 
European  style  (i.e.,  exercises  are 
permitted  at  expiration  only),  and  cash 
settied.  Standard  option  trading  hours 
(9:30  a.m.  to  4:02  p.m.  New  York  time) 
will  apply.  The  options  on  The  Disk 
Drive  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiration  Friday"). 
The  last  trading  day  in  an  expiring 
option  series  will  normally  he  the 
second  to  last  business  day  preceding 
the  Saturday  following  the  third  Friday 
of  the  expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  Exchange  plans  to  list  (^ti<His 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  t«ro 
additional  calendar  months  in  the 
January  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  fidl 
value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced  value  put 
and  call  options  based  on  one-tenth 
(Vio)  the  Index's  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full  value  or  reduced 
value  long-term  option  will  not  be  less 
than  six  months.  The  trading  of  any  long 
term  options  would  be  subject  to  the 
same  rules  which  govern  the  trading  of 
all  the  Exchange's  index  options, 
including  sales  practice  rules,  mai^gin 
requirements  and  floor  trading 
procedures.  Position  limits  on  reduced 
value  long  term  Disk  Drive  Index 
options  will  be  equivalent  to  the 
position  limits  for  regular  (full  value) 
Index  options  and  would  be  aggregated 
mth  such  options  (e.g.,  if  the  position 
limit  for  the  full  value  options  is  15,000 
contracts  on  the  same  side  of  the 
market,  then  the  position  limit  for  the 
reduced  value  options  will  be  150,000 
contracts  on  the  same  side  of  the 
marlcet). 

The  exercise  settiement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  Nasdaq/NMS  listed  securities, 
the  first  reported  regular  way  sale  price 
Mrill  be  used.  If  any  component  stock 
does  not  open  for  trading  on  its  primary 
market  on  the  last  trading  day  before 
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expiration,  then  the  prior  day's  last  sale 
price  will  be  used  in  the  calculation.^ 

Exchange  rules  applicable  to  Stock 
Index  options.  AMEX  Rules  900C 
through  980C  will  apply  to  the  trading 
of  option  contracts  based  on  the  Index. 
These  rules  cover  issues  such  as 
surveillance,  exercise  prices,  and 
position  limits.  Surveillance  procedures 
cxirrently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  used  to  monitor 
trading  in  options  on  the  Index.  The 
Index  is  deemed  to  be  a  Stock  Index 
Option  under  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  imder  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  (i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
option  series  on  the  Index  at  2*/*2  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
In  addition,  the  Exchange  expects  that 
the  review  required  by  Rule  904C(c)  will 
result  in  a  position  limit  of  15.000 
contracts  with  respect  to  options  on  this 
Index. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the 
Exchange  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  |ust  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


*The  Commission  notes  that  pursuant  to  Aiticia 
XVn.  Section  4  of  the  Options  Qearing 
CoqxiTation's  ("OCC')  by-laws,  OCC  is  empowrerad 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further,  OCC  has  the 
authority  to  Rx  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  tradii>g  at  the  time 
wtieB  the  current  index  value  (i.e..  the  value  used 
for  iffwrrriffr  settlement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  Act  Release 
No.  3731S  (June  17.  1996).  61  FR  42671  (order 
approving  SR-OCX>«S-19). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Exchange  Act.  Pursuant  to  the 
Generic  Index  Approval  Order,'  the 
AMEX  may  not  list  options  for  trading 
on  the  Index  prior  to  30  days  after 
August  19,  1997.«  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
inteipst,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Exchange  Act." 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  emy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


'  See  Securities  Exchange  Act  Release  No.,  34157 
(June  3. 1994).  59  FR  30062  Qune  10. 1994)  (SR- 
AMEX-92-35). 

■The  AMEX  represented  to  the  Commission  that 
it  ha*  the  nacaiaary  systems  capacity  to  support  the 
new  saiiae  of  options  to  be  generated  by  the  Index. 
The  AMEX  also  stated  that  it  requested  a  written 
represmtation  from  the  Options  Price  Reporting 
Authority  ("OPRA")  confirming  the  adequacy  of  its 
systems  capacity.  The  AMEX  will  not  permit 
trading  of  options  on  the  index  until  it  confirms 
with  the  Commission  that  OPRA  has  given  the 
AMEX  a  written  representation  that  it  has  the 
necessary  systems  capacity.  See  Letter  from  Qaire 
P.  McGrath.  Vice  President  ft  Special  Counsel. 
Derivative  Securities,  the  AMEX,  to  Ivette  Lopez, 
Assistant  Director.  Office  of  Market  Supervision. 
Division  of  Market  Regulation,  Commission,  dated 
August  18, 1997. 

■  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency .  competition,  and  capital  formation.  15 
U.S.C  7ac(n. 


Section.  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  w^  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  AMEX.  All  submissions 
should  refer  to  file  number  SR-AMEX- 
97-31  and  should  be  submitted  by 
September  23, 1907. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorlty.io 

Margant  H.  Mif ariand. 
Deputy  Secretary. 

(FR  Doc.  97-21384  Filed  8-2»-«7;  8:45  am) 
muMta  cooE  aoio-oi-n 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-38966;  FHe  No.  SR-CHX- 
97-1SJ 

Setf-Regulatory  Organizations  Chicago 
Stock  Exchange,  Incorporated;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Trading  Variationa 

August  22, 1997. 
L  Introductioii 

On  June  2,  1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereimder,^  a  proposed  rule  ciiange  to 
decrease  the  minimum  variation  for 
certain  securities  from  an  eighth  to  a 
sixteenth  of  a  dollar  and  to  make 
conforming  changes  to  its  rule  regarding 
when  a  security  is  quoted  "ex- 
dividend,"  "ex-distribution."  "ex- 
rights,"  or  "ex-interest." 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  12, 1997.^  No 
comments  were  received  concerning  the 
proposal.  On  July  1,  1997,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.*  This  order 
approves  the  proposal,  including 


><^17  CFR  2O0.3O-3(aXl2). 

<I5U.S.C§78s(bKl). 

» 17  CFR  240.196-4. 

'Securities  Exchange  Act  Release  No.  38718 
(June  5,  1997).  62  FR  32132  (June  12,  1997). 

4  Letter  from  David  T.  Rusoff,  Esq.,  Foley  & 
L^rdner.  to  Ivette  Lopez,  Division  of  Market 
Regulation,  SEC.  dated  June  20,  1997  ("Amendment 
No.  1").  Amendment  No.  1  conformed  the  CHX's 
proposal  to  similar  rules  of  the  New  York  Stock 
Exchange  and  the  American  Stock  Exchange  l>y 
slightly  modifying  the  level  at  which  trading 
securities  in  increments  of  '/ji  of  a  dollar  may 
occur. 
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Amendment  No.  1  on  an  accelerated 
basis. 

m.  Description  of  the  Proposal 

Recently,  there  has  been  a  movement 
within  the  industry  to  reduce  the 
minimum  trading  and  quotation 
increments  imposed  by  the  various  self- 
regulatory  organizations  ("SROs").  For 
example,  the  New  York  Stock  Exchange 
("NYSE").  The  Nasdaq  Stock  Market 
("Nasdaq"),  and  the  American  Stock 
Exchange  ("Amex")  have  recently 
reduced  their  miniTnnm  increments.'  In 
addition,  several  third  market  makers 
have  begtm  quoting  securities  in 
increments  smaller  than  the  primary 
markets.  The  CHX  responded  by 
submitting  rule  filings  that  matched  the 
primary  markets'  changes.^  In  order  to 
permit  a  quick  response  to  rapidly 
changing  market  conditions,  however, 
some  of  those  proposals  were  granted 
only  temporary  accelerated  approvaL' 
The  current  proposal.  The  current 
proposal  seeks  permanent  approval  of 
those  rule  chaises.* 

m.  Commission's  Findingi 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
beUeves  the  proposal  comports  with  the 
requirements  of  Section  6  and  Section 
llAoftheAcL" 


'  Securities  Exchange  Act  Release  Nos.  38571 
(May  5,  1997).  62  FR  25882  (May  9,  1997) 
(approving  File  No.  SR-Amex-.«7-14):  38678  (May 
27,  1997),  62  FR  30363  (June  6,  1997)  (approving 
File  No.  SR-NAS&J97-27):  38897  (Aug.  1, 1997). 
62  FR  42S47  (Aug.  8, 1997)  (approving  SR-NYSE- 
97-21). 

■  Securities  Exchange  Act  Release  Nos.  38590 
(May  9.  1997),  62  FR  26832  (May  IS,  1997) 
(approving  File  No.  SR-CHX-97-08:  reducing  the 
trading  increment  from  eighths  to  sixteenths  for 
securities  thai  are  traded  on  the  Exchange  and  on 
the  Amex):  38704  (May  30,  1997),  62  FK  31467 
(June  9, 1997)  (approving  File  No.  SR-CHX-97-11 
on  a  temporary  basis:  a  similar  reduction  in  the 
trading  increment  for  securities  that  are  traded  on 
the  Exchange  and  on  Nasdaq):  3871 7  (June  5, 1997), 
62  FR  32134  (June  12,  1997)  (approving  FUa  No. 
SR-CHX-97-12  on  a  temporary  txikis:  a  similar 
reduction  in  the  trading  increment  for  securitiea 
that  are  traded  on  the  CHX  and  on  the  NYSE):  and 
38719  (June  5, 1997)  (approving  File  Na  SR-CHX- 
97-14  on  a  temporary  bMis:  a  similar  reduction  in 
the  trading  increment  for  securities  that  are  traded 
only  on  the  Exchange). 

'  See  File  Nos.  SR-CHX-a7-ll,  SR-OlX-97-12. 
and  SR-CHX-97-14. 

■The  proposal  also  makas  oon/orming  changes  to 
CHX  Rule  35:  the  Exchange's  rule  regartling  Miben 
a  security  is  quoted  "ex-dividend,"  "ex- 
distribution,"  "ex-rights,"  or  "ax-interaeL" 

•  15  U.S.C  a  78ltb)  and  78k-l.  In  approving  thU 
rule  change,  the  Commission  notes  that  it  has 
considered  tlie  proposal's  impact  on  efficiency, 
competition,  and  capital  formaticm.  consist  ant  with 
Section  3(f]  of  the  Act  Id.  S  7So(l). 


The  proposed  rule  change  will  likely 
enhance  the  quality  of  the  market  for  die 
affected  securities.  Allowing  the  CHX  to 
permanently  quote  and  trade  equity 
securities  in  finer  increments  will 
facilitate  quote  competition.  *°  This 
should  help  produce  more  accurate 
pricing  of  such  securities  and  can  result 
in  tighter  quotations.  ^^  In  addition,  if 
the  quoted  markets  are  improved  by 
reducing  the  minimum  increment,  the 
change  couli^  result  in  added  benefits  to 
the  market  such  as  reduced  transaction 
costs. 

The  proposed  rule  change  also  will 
allow  the  CHX  the  flexibility  it  needs  to 
address  the  recent  transition  to  smaller 
increments  and  to  remain  competitive 
with  competing  market  centers. 
Nevertheless,  ti^e  Commission  notes  that 
any  further  change  in  the  Tninimnm 
increment  constitutes  (1)  a  change  in  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  CHX,  or  (2)  a  change 
in  an  existing  order-entry  or  trading 
system  of  the  CHX,  or  (3)  both, 
llierefore,  the  Exchange  is  obligated  to 
file  such  proposed  changes  with  the 
Commission.!'  « 

The  Commission  finds  good  causa  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  This  amendment 
does  not  raise  any  new.  significant 
regulatory  concerns.  It  simply  conforms 
the  CHX's  proposal  to  similar  rules  of 
the  NYSE  and  the  Amex  by  slighUy 
modifying  the  level  at  which  trading 
securities  in  increments  of  Vbz  of  a 
dollar  may  occur.  Therefore,  the 
Comnussion  believes  that  granting 
accelerated  approval  to  Amendment  No. 
1  is  appropriate  and  consistent  with 
Section  19(bM2)  of  the  Act" 


«>Tbe  rule  change  is  consistent  with  the 
recommendation  of  the  Division  of  Market 
Regulation  ("Division")  in  its  Market  2000  Study, 
in  which  the  Division  noted  that  the  V%  minimum 
variation  can  cause  artificially  wide  spreads  and 
hinder  quote  competition  by  preventing  ofbrs  to 
buy  or  sell  at  prices  inside  the  prevailing  quote.  See 
SEC,  Division  of  Market  Regulation.  Market  2000: 
An  Examination  of  Current  Equity  Market 
Developments  18-19  (Jan.  1994). 

"  A  study  that  analyzed  the  reduction  in  the 
minimum  tick  size  from  Vk  to  '/i*  for  securities 
listed  on  the  Amex  priced  between  SI. 00  and  S5.00 
found  that,  in  general,  the  spreads  for  those 
securities  decreased  significantly  while  trading 
activity  and  market  depth  were  relatively 
unaflected.  See  Hee-Joon  Ahn.  Charles  Q.  Chao,  and 
Hytik  Choe,  TicJr  Size.  Spread,  and  Volume,  5 ). 
Fin.  Intermediation  2  (1996). 

**  These  changes,  however,  may  baooBie  affscttve 
upon  filing  if  they  meet  certain  statutory 
r«]uireniants.  See  15  V.S.C.  §  78a(bM3)(A)a)  and  17 
CFR  240.19b-4(e). 

>M5U.SXli7Ss(bX2). 


IV.  SoUdtalion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  odier  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refw  to  File  No.  SR-CHX-97-13 
and  should  be  submitted  by  September 
23, 1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-CHX-87-13) 
is  approved,  including  Amendment  No. 
1  on  an  accelerated  basis. 

For  the  Commiasion,  by  the  Division  of 
Market  Rsgulation.  punuant  to  delegated 
authority.'" 

Margarst  H.  McFariud. 
Deputy  Secntary. 

[FR  Doc.  97-23135  Filed  8-29-97;  8:45  am] 
■LiaiQ  cooc  ■•ie-01-M 


DEPARTMENT  OF  STATE 
[Put)lic  Notica  Na  2508] 

Ad  Hoc  on  0w  199B  Intemationai 
Telecommunication  Union  Policy 
Fonin;  international 
Telecommunlcatlone  Advisory 
Committee  (TTAC)  Meeting  Notice 

The  Department  of  State  annotmcas 
the  establishment,  imder  its 
International  Telecommunications 
Advisory  Committee  (IT AC),  of  an  Ad 
Hoc-Group  to  prepare  for  the  Second 
World  Telecommunication  Polity 
Forum  (WTPF),  The  first  three  meetings 
will  be  held  at  the  Department  of  State, 
2201  "C"  Street,  N.W.,  Washington, 
D.C,  as  follows: 


««15U.SX:.578s(b)(2). 
••  17  CFR  20a3a-3(iMl2). 
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Wednesday,  September  17.  1997. 1:30- 

4:00  p-m..  Room  1107 
Wednesday,  September  24,  1997, 1:30- 

4:00  p.m..  Room  1408 
Wednesday,  October  8, 1997, 1:30-4:00 

p.m..  Room  1207 

The  purpose  of  IT  AC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations. 
%vith  respect  to  international 
telecommunications  and  information 
issues.  To  assist  in  preparations  for 
certain  meetings  of  the  International 
Telecommunication  Union  (ITU),  the 
Department  establishes  ad  hoc  groups 
open  to  any  and  all  government, 
industry  or  other  interested  participants 
in  accordance  with  the  IT  AC  advisory 
committee  charter.  The  purpose  and 
agenda  of  this  IT  AC  Ad  Hoc  Group  is  to 
develop  and  recommend  positions  and, 
as  appropriate,  written  contributions  for 
submission  by  the  United  States  in 
connection  with  the  1998  WTPF.  as 
described  below.  Questions  regarding 
the  agenda  or  Ad  Hoc  activities  in 
general  may  be  directed  to  the 
chairman,  Richard  Shrum,  State 
Department,  at  202-647-0050;  Fx:  202- 
647-7407,  e-mail 

(uuencode):shrumre®ms6820wpoa.U8- 
state.gov. 

The  ITU  will  convene  the  second 
Policy  Fonmi  in  Geneva,  March  16-18. 
1998,  in  order  to  discuss  and  exchange 
views  on  the  theme  of  trade  in 
telecommunications  services.  The 
agenda  will  include:  (a)  the  general 
implications  for  the  ITU  membership  of 
the  World  Trade  Organization  (WTO) 
agreement  on  trade  in  basic  telecom 
services,  with  respect  to  telecom 
policies,  regulations  and  regulatory 
structures,  and  the  implications  for 
developing  countries,  particularly  with 
respect  to  financial  strategies  to  promote 
network  and  service,  development:  (b) 
actions  to  assist  ITU  membership  in 
adapting  to  changes  in  the  telecom 
environment  including  analysis  of  the 
current  situation  and  possible 
cooperative  actions  to  facilitate 
transition;  and  (c)  the  evolution  of  the 
international  telecom  environment, 
particularly  the  current  accounting  and 
settlement  system.  Discussions  at  the 
WTPF  shall  be  based  on  a  report  of  the 
Secretary-General,  incorporating 
contributions  and  conmients  of  the  FfU 
membership,  which  will  serve  as  the 
sole  working  document  of  the  Forum. 
Preparations  for  WTPF  will  include  an 
informal  group  of  experts  convened  by 
the  Secretary-General  to  assist  in 
developing  the  report,  and  a  woridng 
group  of  representatives  of  the  ITU-T 
and  rrU-D  Sectors  aiKi  the  ITU 


Secretariat  to  conduct  case  studies  in 
developing  countries. 

All  participants  may  join  in 
discussions,  subject  to  instructions  of 
the  chair.  In  this  regard,  entry  to  the 
building  is  controlled.  If  you  wish  to 
attend,  please  send  a  fax  to  202-647- 
7407  at  least  24  hours  before  the 
scheduled  meeting,  providing  name, 
affiliation,  date  of  birth  and  social 
security  number,  to  arrange  for  pre- 
clearance.  One  of  the  following  valid 
photo  ID'S  is  required  for  ad^ttance: 
U.S.  driver's  license  with  picture, 
passport.  Government  ID  (company  ID's 
are  not  accepted).  Enter  throu^  the  "C" 
Stteet  Main  Lobby. 

Dated:  August  26, 1997. 
John  T.  GUMoan, 
Acting  IT  AC  Executive  Director.  ^ 
IFR  Doc.  97-23165  Filed  8-29-97;  8:45  am) 

BHJJNO  OOOt  4710-4S-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2S99] 

Ad  Hoc  on  the  International 
Talacommuntcation  Union  Strategic 
Planning  Working  Group  International 
Telecommunications  Advisory 
Committee  (TTAC);  Meeting  Notice 

The  Department  of  State  announces 
the  establishment,  under  its 
International  telecommuniqations 
Advisory  Committee  (IT AC),  of  an  Ad 
Hoc  Group  to  prepare  for  the  FTU 
Strategic  Planning  Working  Group.  The 
first  \hiee  meetings  will  be  held  at  the 
Department  of  State,  2202  "C"  Street, 
N.W.,  Washington.  D.C..  as  follows: 
Wednesday,  September  17, 1997,  9:30- 

12:00  noon.  Room  1107 
Wednesday,  September  24, 1997.  9:30- 

12:00  noon.  Room  1408 
Wednesday,  October  8, 1997,  9:30-12:00 

noon,  Room  1207 

The  purpose  of  ITAC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues.  To  assist  in  preparations  for 
certain  meetings  of  the  International 
Telecommunication  Union  (ITU),  the 
E)epartment  establishes  ad  hoc  groups 
open  to  any  and  all  government, 
industry  or  other  interested  participants 
in  accordance  with  the  ITAC  advisory 
committee  charter.  The  purpose  and 
agenda  of  this  ITAC  Ad  Hoc  Group  is  to 
develop  and  recommend  positions  and. 
as  appropriate,  written  contributions  for 
submission  by  the  United  States  to  the 
ITU  Working  Group  described  below. 
Questions  regarding  the  agenda  or  Ad 


Hoc  activities  in  general  may  be 
directed  to  the  chairman.  Richard  C 
Beaird.  State  Department,  at  202-647- 
5832;  Fx:  202-647-5957. 

The  ITU  Strategic  Planning  Working 
Group  will  prepare  a  draft  strategic  plan 
for  the  Union  for  1999-2003,  including 
linkages  among  overall  policies.  Sector 
priorities  and  programs,  and  financial 
Cactors  for  the  period.  The  draft  strategic 
plan  will  be  considered  at  the  May, 
1998  session  of  Council,  and  ultimately 
at  the  upcoming  Plenipotentiary 
Conference  in  Miiuieapolis.  ITU 
Member  States  and  Sector  Members  are 
invited  to  submit  comments  on  the  draft 
plan  by  November  30.  The  ITU  Working 
Group  wdll  convene  a  meeting  in 
February  1998  in  order  to  finalize  the 
draft  strategic  plan. 

All  participants  may  join  in 
discussions,  subject  to  instructions  of   - 
the  chair.  In  this  regard,  entry  to  the 
building  is  controlled.  If  you  %vish  to 
attend,  please  send  a  fax  to  202-647- 
5957  at  least  24  hours  before  the 
scheduled  meeting,  providing  name, 
affiliation,  date  of  birth  and  social 
security  number,  to  arrange  for  pre- 
clearance.  One  of  the  following  valid 
photo  ID'S  is  required  for  admittance: 
U.S.  driver's  license  with  picture, 
passport.  Government  ID  (company  ID's 
are  not  accepted).  Enter  throu^  the  "C" 
Street  Main  Lobby. 

Dated:  August  26, 1997. . 
John  T.  Gilaman, 

Acting  ITAC  Executive  Director. 

[FR  Doc.  97-23166  Filed  S-29-97:  8:45  ami 

MUJNQ  CODE  471(M6-M 


DEPARTMENT  OF  STATE 
[Putilic  Notice  No.  2S97] 

Advisory  Committee  on  Private 
International  Law;  Meeting  of  Study 
Group  on  Electronic  Commerce 

The  Department  of  State's  Advisory 
Committee  Study  Group  on  Electronic 
Commerce  will  hold  its  next  meeting 
Thursday,  September  18  in  Washington. 
DC  firom  10  a.m.-4:30  p.m.  The  purpose 
of  the  meeting  is  to  review  legal  issues 
and  possible  international  guidelines, 
model  national  laws  or  other 
international  legal  initiatives  on 
electronic  signatures,  including  digital 
signature  systems,  that  coidd  be 
developed  by  international 
organizations. 

The  Advisory  Committee  meeting  is 
scheduled  immediately  prior  to 
meetings  of  the  Nationial  Conference  of 
Commissioners  on  Uniform  State  Laws 
(NCCUSL)  new  Drafting  Group  on  a 
proposed  uniform  electronic 
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transactions  act,  which  is  considering  a 
variety  of  legal  issues  for  possible 
inclusion  in  uniform  state  laws.  The 
NCCUSL  Drafting  Group  will  meet  in 
Arlington.  Virginia  September  19-21; 
information  on  that  meeting  can  be 
obtained  as  indicated  below. 

The  State  Department  Adidsory 
Committee  meeting  will  review  issues 
that  may  arise  at  meetings  of  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL)  and  possibly  at 
other  bodies  relating  to  digital  and  other 
forms  of  electronic  signatures.  For  tfcis 
purpose  meeting  participants  or 
commentators  may  wish  to  express 
views  on  the  report  of  the  UNQTRAt 
Working  Group  on  Electronic 
Commerce's  first  inter-govemmental 
meeting  on  digital  signatiues.  U.N.  Doc. 
A/CN.9/437,  March  12, 1997,  which  is 
available  from  ouUets  for  United 
Nations  documents  or  directly  from  the 
State  Department's  Office  of  Legal 
Adviser  at  contact  numbers  set  out 
below. 

Issues  that  may  be  reviewed  by  the 
'Advisory  Committee  include,  but  are 
not  limited  to.  whether  it  is  prefarable 
to  encourage  international  bodies  to 
examine  all  forms  of  electronic 
signatures,  or  concentrate  on  digital 
signature  systems;  whether  national  or 
international  legal  norms  should 
encompass  both  regulated/licensed 
systems  and  unregulated  private  sector 
systems;  whether  rules  for  digital 
systems  should  encompass  nudes  for 
commercial  transactions,  and  if  so,  what 
types  of  rules;  whether  rules  on  risk 
allocation,  attribution  and  reliance  are 
critical;  whether  third  party  assurance 
providers,  such  as  certifying  authorities, 
should  have  to  meet  minimum  levels  of 
assurance;  what  role  information 
security  standards  should  play  in  thin 
process;  whether  rules  are  needed  on 
incorporation  by  reference  of  systems 
rules  or  other  underlying  standards; 
what  types  of  rules  for  cross- 
certification  between  different  countries 
are  feasible;  whether  agreement  should 
be  sought  on  underlying  rules  for 
accreditation,  and  if  so,  in  what 
international  bodies;  and  other  related 
issues. 

Related  developments  in  this  field 
will  be  reviewed  as  appropriate, 
including  those  of  the  National 
Conference  of  Commissioners  and  the 
American  Bar  Association,  as  well  as 
State  and  Federal  initiatives,  including 
those  under  the  auspices  of  the 
Commerce  Department,  the  Postal 
system,  and  otiiers.  The  relationship 
between  electronic  signature  systems 
and  preliminary  work  on  international 
electronic  registries  for  commercial 


46395 


finance  interests  will  also  be  examined, 
depending  on  time  availability. 

Participants  may  wish  to  review  the 
recentiy  completed  UNCITRAL  Model 
Law  on  Electronic  Commerce,  available 
with  a  Guide  to  Enactment  from  U.N. 
document  outiets  as  Doc.  V.97-22269. 
May  1997.  or  from  the  Office  of  the 
Legal  Adviser,  which  covers  the  legal 
effect  and  validity  of  computer  messages 
in  commercial  transactions;  functional 
equivalents  of  signatiues.  writings,  etc^ 
attribution  of  messages;  time  and  place 
where  communications  are  deemed  to 
have  taken  place,  and  other  matters. 

The  meeting  of  the  Advisory 
Committee  Study  Group  is  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room,  and  will  be  held  at  the 
Department  of  State  in  Conference 
Room  5951.  Participants  should  use  the 
21st  Street  entrance  between  C  and  D 
streets,  NW.  Since  access  to  the  building 
is  controlled,  persons  who  wish  to 
attend  are  requested  to  provide  their 
name,  affiliation,  address,  telephone, 
date  of  birth  and  social  security  no.  by 
Monday,  September  15. 

To  provide  attendance  information, 
please  contact  the  Office  of  the  Legal 
adviser  (L/PIL),  Department  of  State. 
Suite  355  South  Building.  2430  E  Street. 
NW,  Washington,  DC  20037-2800,  fax 
(202)  776-8482  or  telephone  (202)  776- 
8420,  attention  Rosalia  Gonzales.  For 
additional  information  or  for  documents 
requests,  contact  Harold  Burman  at  the 
Office  indicated  above  or  Professor 
Amelia  Boss  at  Temple  University,  (215) 
204-8947,  fax  204-1185,  or  at 
aboss^vm. temple.edu.  Members  of  the 
public  who  caimot  attend  are  welcome 
to  comment  in  writing  on  this  topic  or 
the  referenced  documents,  including 
any  recommendations  for  possible  U.S. 
positions  to  be  put  forward  at 
international  meetings  on  electronic 
signatures. 

Persons  who  wish  more  information 
on  meetings  on  the  proposed  Electronic 
Transactions  Act  should  contact  the 
Chair,  Professor  Patricia  Bnmifield  Fry 
of  the  University  of  North  Dakota  Law 
School  at  (701)  777-2223,  fax  (701)  777- 
2217,  or  by  E-mail  to 
pat.fry®thoT.law.imd.nodak.edu  or 
contact  the  offices  of  the  Uniform  Law 
Commissioners  at  (312)  915-0195,  fax 
312-0187. 
Harold  S.  Bannan, 

Advisory  Committee  Executive  Director. 
[FR  Doc.  97-23219  Filed  8-29-97;  8:45  am] 

BILLING  COOE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 

Reports,  Forms  ar>d  Recordkeeping 
Requirements,  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliahce  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Manageihent  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  April  9, 1997,  [62  FR 
17276-17277). 

DATES:  Comments  must  be  submitted  on 

or  before  September  2. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Street,  ABC-100;  Federal 

Aviation  Administration;  800 

Independence  Avenue,  SW.; 

Washington,  DC  20591;  Telephone 

nimiber  (202)  267-9895. 

SUPPLBNENTARY  INFORMATION:  Federal 

Aviation  Administration  (FAA). 
Title:  Bird  Strike  Incident/Ingestion 

Report. 
OMB  Control  Number:  2120-0045. 
Type  of  Request:  Extension  of 

currendy  approved  collection. 
Formls):  FAA5  200-7. 
Affected  Public:  Individuals  and 

Federal  Government. 
Abstract:  Bird  strike  date  are  collected 

to  develop  standards  and  monitor 

hazards  to  aviation.  Data  identify  bird 

strike  control  requirements  and  provide 
in-service  date  on  aircraft  component 
failure.  We  estimate  2000  incident 
reports  annually  at  approximately  5 
minutes  per  report. 

Annual  Estimated  Burden  Hours:  125 
aimual  burden  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW.. 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
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ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techJoiques  or 
other  fonns  of  information  technology. 

Issued  in  Washington,  DC  on  August  26, 
1997. 

Phillip  A.  LaKh, 

Clearance  Officer.  United  States  Depaipnent 
of  Transportation 

(FR  Doc.  97-23196  Filed  8-29-97;  8:45  am) 
MUMO  OOOC  4t10-«l-U 


DEPARTMENT  OF  TRANSPORTATION 

OfflM  of  the  Secralary 
[Dociwt  No.  FHWA-«7-23iq 

Reports,  Fonns  and  Racordkasping 
Raquiramants  Agancy  Infonnation 
Collactlon  Activfty  Undar  OINB  Raviaw 

agency:  Office  of  the  Secretary,  DOT. 
action:  Correction. 


In  notice  document  DOT 
Docket  No.  FHWA-97-2313,  formerly 
FHWA  Docket  Number  MC-97-6.  OMB 
Control  Number  2125-0543.  beginning 
on  page  40564  in  the  issue  of  Tuesday, 
July  29, 1997,  make  the  following 
corrections. 

On  page  40564,  in  the  third  coliunn, 
FOft  FURTHER  MFORMATION  CONTACT:  Mr. 
David  R.  Miller,  Office  of  Motor  Carrier 
Research  and  Standards.  (202)  366- 
4009,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  boun  ue  from  7:45  a.m. 
to  4:15  p.m..  e.t,  Monday  through 
Friday,  except  Federal  holidays.  This 
should  be  changed  to  read  FOR  FURTHER 
MFORMATION  CONTACT:  For  information 
about  the  submission  to  OMB,  Form 
OMB  83-1.  including  supporting 
statements,  for  Controlled  Substances 
and  Alcohol  Use  and  Testing;  Docket 
No.  FHWA-97-2313,  formerly  FHWA 
Docket  Number  MC-97-6:  contact  the 
US  DOT  Dockets.  Room  PL  401, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  1-600-647-5527.  For  Technical 
issues  in  the  submission:  Mr.  David  R. 
Miller,  Office  of  Motor  Carrier  Research 
and  Standards,  (202)  366-^009.  Federal 
Highway  Administration,  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 

On  page  40565,  in  the  first  column, 
the  Estimated  Total  Aimual  Burden: 
2,309,703  hours.  This  should  be 


changed  to  read  the  Estimated  Total 
Annual  Burden:  57.479,400  hours. 

Issued  in  Washington,  DC,  on  August  25, 
1997. 

Phillip  A.  Leach. 

aearance  Officer,  United  States  Department 
of  Transportation . 

(FR  Doc.  97-23198  Filed  8-29-97;  8:45  ami 
MLLMGCOOC  4aiO-«I-P 

DEPARTMENT  OF  TRANSPORTATION 

Aviation  Procaadings,  Agreamants 
RIad  During  tha  Waak  of  August  22. 
1M7 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
DocJtet  Number:  OST-97-2824 
Date  Filed:  August  18, 1997 
Parties:  Members  of  the  International 

Air  Transport  Assdfciation 
Subject: 

COM?  PTC/CTC  Telex  Mail  Vote  887 

Yemen  Currency — Passenger/Cargo 

rl— OlOy  r2— OlOjj 

Telex  TW83 — Correction 

Intended  effective  date:  September  1, 
1997. 
Docket  Number:  OST-97-2826 
Date  Filed:  August  20. 1997 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

CBPP/Reso/001  dated  July  29, 1997  t- 
l-r8 

Finally  Adopted  Resolutions/ 
Recommended  Practices 

Minutes— CBPP/Minutes/OOl  dated 
June  5, 1997  (siunmary  attached.) 

Intended  effective  date:  October  1, 
1997. 
PaulattB  V.  Twine, 
Chief,  Documentary  Services. 
[FR  Doc.  97-23194  Filed  8-29-97;  8:45  am] 
aaxMO  CODE  4eto-M-p 


DEPARTMBIT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminlatration 

Approval  of  Noisa  Compatitiility 
Program;  Laughlln/Bullhasd 
Intamationai  Airport,  Buiihaad  City.  AZ 

AGENCY:  FederaPHviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
findingn  on  the  Noise  Compatibility 
Program  submitted  by  the  Mohave 
County  Airport  Authority,  Inc.,  under 


the  provisions  of  Tide  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150. 
These  findings  eure  made  in  recognition 
of  the  description  of  federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  July  9, 
1996,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Mohave  County  Airport  Authority, 
under  Part  150.  were  in  compliance 
with  applicable  requirements.  On  July 
25, 1997,  the  Associate  Administrator 
for  Airports  approved  the  Laughlin/ 
Bullhead  International  Airport  Noise 
Compatibility  Program.  There  are  19 
specific  elements  of  the  program.  Eleven 
elements  were  approved  outright,  five 
elements  were  approved  as  voluntary 
measures.  One  element,  the  ATIS 
system,  was  approved  in  part  as  a 
voluntary  measure  and  disapproved  in 
part  for  installing  the  equipment  as  the 
sole  purpose  for  carrying  a  noise 
abatement  message.  One  element,  the 
relocation  of  the  maintenance  operation 
to  the  east  side  of  the  airport,  was 
disapproved  pending  submission  of 
additional  information  to  make  an 
informed  analysis  regarding  the  noise 
benefit  of  the  enclosure  for  the  targeted 
residential  areas.  Additionally,  one 
element,  the  preferential  north  flow  of 
aircraft  traffic,  was  disapproved  because 
of  air  traffic  control  operational 
problems. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  for  the  Laughlin/ 
Bullhead  International  Airport  noise 
compatibility  program  is  July  25. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Lieber.  Airport  Planner, 
Airports  EHvision,  AWP-611.1,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007. 
Telephone:  (310)  725-3614.  Street 
address:  15000  Aviation  Boulevard, 
Hawthorne.  California  90261. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  location. 
SUPPI^MENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  Cor  the  Laughlin/ 
Bidlhead  International  Airport,  e^ctive 
July  25, 1997. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map,  may 
submit  to  the  FAA,  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
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prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program,  developed  in  accordance'with 
Federal  Aviation  Regulations  (FAR)  part 
150,  is  a  local  program  and  is  not  a 
Federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  the  FAR  Part  150 
program  recommendations  are 
measured  according  to  the  standards 
expressed  in  Part  150  of  the  Act  and  is 
limited  to  the  following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustiy  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law.  Specific  limitations 
with  respect  the  FAA's  approval  of  an 
airport  Noise  Compatibility  Program  are 
delineated  in  FAR  part  150,  Section 
150.5  Approval  is  not  a  determination 
concerning  the  acceptability  of  land 
uses  under  Federal.  State,  or  local  law. 
Nor  does  approval,  by  itself,  constitute 
a  FAA  implementing  action.  A  request 
for  Federal  action  or  approval  to 
implement  specific  noise  compatibility 
measures  may  be  required,  and  an  FAA 
decision  on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program,  nor  a  determination  that 


all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  soiigbt, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
office  in  Hawthorne,  California. 

On  May  30, 1996,  the  Mohave  Coimty 
Airport  Authority,  Inc.  submitted  to  the 
FAA  the  Noise  Exposure  Maps, 
descriptions,  and  other  docimientation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  August 
1995  through  July  1996.  The  Laughlin/ 
Bullhead  International  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  Jiily  9, 1996. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
July  22. 1996. 

The  Laughlin/Bullhead  International 
Airport  Study  contains  a  proposed 
Noise  Compatibility  Program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  ti^e  date 
of  study  completion  to  the  jrear  2001.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  Noise 
Compatibility  Program  as  described  in 
Section  104(b)  of  the  Act  The  FAA 
began  its  review  of  the  program  on 
January  28, 1997  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

Tne  submitted  program  contained  19 
proposed  action  elements  for  noise 
mitigation  on  and  off  the  airport  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Associate 
Administrator  for  Airports  effective  on 
July  25, 1997. 

Of  the  19  elements,  11  elements  were 
approved  outright.  These  11  elements 
consisted  of:  Establishment  of  an 
Airport  Influence  Area  (AIA);  General 
Plan  policy  to  preserve  existing 
compatible  land  use  designations  within 
the  AIA;  Rezoning  several  parcels  of 
land  within  the  AIA  for  commercial  or 
industrial  use;  Adopt  airport  land  use 
compatibility  guidelines  for  reviewing 
development  projects  within  the  AIA; 
Update  the  Airport  Noise  and  Height 
Overlay  Zoning  to  reflect  the  updated 
noise  contours  and  proposed 
establishment  of  the  AIA;  Amend  the 


Airport  Noise  and  Height  Overlay 
Zoning  to  reflect  dedication  of  aviation 
easements  for  any  noise-sensitive  use 
permitted  within  noise  overlay  zones 
above  60  DNL  and  require  recording  of 
Coir  disclosure  agreements  and 
convenience  for  new  noise-sensitiva 
developments  anywhere  within  the 
AIA;  Adopt  sound  insulation 
construction  standards  to  supplement 
building  codes;  Continue  the  recording 
and  responding  to  noise  complaints; 
Airport  Authority  planning  staff  to 
continue  open  communications  with 
local  planning  officials  to  follow  their 
progress  in  implementing  the  Land  Use 
Management  elements  and  the  Noise 
Abatement  elements  of  the  Noise 
Compatibility  Program;  Airport 
Authority  should  continue  to  review 
and  update  the  Noise  Exposure  Maps 
and  the  Noise  Compatibility  Program 
every  five  to  eight  years;  Airport 
management,  along  with  the  airport 
authority,  should  develop  a  pilot's 
guide.  The  following  five  elements  were 
approved  as  voluntary  measures:  Direct 
eastboimd  departures  from  Runway  34 
to  turn  right  alter  crossing  Highway  68 
or  after  reaching  2,200  feet  MSL; 
Encourage  tiubojet  aircraft  to  use  the 
Great  American  Airways  visual 
approach  procedure  to  Runway  16; 
Direct  westbound  propeller  aircraft 
departing  Runway  16  to  avoid  housing 
to  the  southwest  and  complete  right 
turn  north  of  the  west  bend  in  the  river. 
Adopt  engine  maintenance  run-up 
policies;  Raise  Runway  16  glide  slope 
after  runway  is  lengthened.  One 
element,  the  ATIS  system,  was 
approved  in  part  as  voluntary  measure 
and  disapproved  in  part  for  installing 
the  equipment  as  the  sole  purpose  for 
carrying  a  noise  abatement  message. 
One  element,  the  relocation  of  the 
maintenance  operation  to  the  east  side 
of  the  airport,  was  disapproved  pending 
submission  of  additional  information  to 
make  an  informed  analysis  regarding  the 
noise  benefit  of  the  enclosure  for  the 
targeted  residential  areas.  Additionally, 
one  element,  the  preferential  north  flow 
of  aircraft  traffic  was  disapproved 
because  of  air  traffic  control  operational 
problems. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  July  25,  1997.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  ofiice  listed  above 
and  at  the  administrative  offices  of  the 
Mohave  County  Airport  Authority,  Inc. 
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Issued  in  Hawthorne,  California  on  August 
19, 1997. 
Heman  C  BUaa, 

Manager.  Airports  Division,  AWP-eOO, 
Westem-Padfic  Region. 
(FR  Doc.  97-23200  Filed  8-29-97;  8:45  am) 
I  oooe  4*1«-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Fodam  AvMlon  Adnrinistratfon 

Receipt  of  NoiM  ComfMUbiltty 
Program  and  Request  for  Review  for 
Scottsdaie  Airpott.  Scott  adaie.  Arizona 

AQBiCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice.    

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  prtigram  that  was 
submitted  for  Scottsdaie  Airport  under 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noises  Abatement  Act  of 
1979  (Pub.  L.  96-193)  (hereinafter 
lefarred  to  as  "the  Act")  apd  14  CFR 
part  150  by  the  city  of  Scottsdaie 
Arizona.  This  program  was  submitted 
subsequent  to  a  determination  by  the 
FAA  that  the  associated  noise  exposure 
maps  submitted  imder  14  CFR  part  150 
for  Scottsdaie  Airport  were  in 
compliance  with  applicable 
requirements  effective  Jime  5,  1996.  The 
proposed  noise  compatibility  program 
will  be  approved  or  disapproved  on  or 
before  Febniary  16, 1998. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  August  20, 
1997.  The  public  comment  period  ends 
on  October  20, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  B.  Kessler,  AICP,  Environmental 
Protection  Specialist,  AWP-611.2, 
Planning  Section,  Weit.'m-Pacific 
Region,  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  9000^-2007.  Telephone  310/ 
725-3615  Street  Address:  15000 
Aviation  Boulevard,  Hawthorne, 
California  90261.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENtARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  rule  compatibility 
program  for  Scottsdaie  Airport  which 
will  be  approved  or  disapproved  on  or 
before  February  16,  1998.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 


An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Scottsdaie  Airport,  effective  on  August 
20, 1997.  It  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointiy  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  luider  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
ipifvimiiin  of  180  days.  will  be 
completed  on  or  before  February  16, 
1998. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 

National  Headquarters,  800 

Indef>endence  Avenue  SW.,  Room 

617,  Washington,  DC  20591 
Federal  Aviation  Administration, 

Western-Pacific  Region  Office.  15000 

Aviation  Boulevard,  Room  3012. 

Hawthorne,  California  90261 
Mr.  John  S.  Kiimey,  Airport  Director, 

Scottsdaie  Airport,  15000  North 

Airport  Drive,  Scottsdaie,  Arizona 

85260 


Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  Califbroia  on  August 
20, 1997. 
HannanCBliH, 

Manager,  Airports  Division,  Westem-Padfic 
Region,  AWP-600. 

[FR  Doc.  97-23201  Filed  8-29-97;  8:45  am] 
MLUNQ  COOK  4«10-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

Aviation  Ruiemaldng  Adviaoty 
Committee  Maating  on  Noiae 
Certification  laauas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  AdmLoistration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  noise  certification 
issues. 

DATES:  The  meeting  will  be  held  on 
September  18  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  1400  K  Street  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angela  O.  Anderson.  (202)  267- 
9681,  Office  of  Rulemaking  (ARM-2t)0). 
800  Independence  Avenue,  SW, 
Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meetii^  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  noise  certification 
issues.  This  meeting  will  be  held 
September  18, 1997,  at  10  a.m.,  at  the 
General  Aviation  Manufacturers 
Association.  The  agenda  for  this 
meeting  will  include  progress  rep<Ht8 
from  the  FAR/JAR  Harmonization 
Working  Group  for  Propeller-Driven 
Small  Airplanes  and  the  FAR/JAR 
Harmonization  Working  Group  for 
Subsonic  Transport  Airplanes.  It  will 
also  include  the  presentation  of  a 
concept  paper  from  the  FAR/JAR 
Harmonization  Working  Grbup  for 
Helicopters. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
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present  statements  to  the  committee  at 
any  time.  In  addition,  sign  or  oral 
interpretation  can  be  made  available  at 
the  meeting, -as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  tiie  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  August  25 
1997.  ^ 

PaolOukeman, 

Assistant  Executive  Director  for  Noise 
Certification  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  97-23197  Filed  &-29-97;  8:45  am] 
8IUJNO  CODE  4eiO-lS-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulematcing  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues. 
DATES:  The  meeting  will  be  held  on 
September  18-19. 1997,  as  follows:  fixjm 
1  p.m.  to  5  p.m.  on  the  18th;  from  8:30 
a.m.  to  5  p.m.  on  the  19th.  Arrange  for 
presentations  by  September  8,  1997. 
ADDRESSES:  The  meeting  wUl  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue 
NW.,  Suite  1100,  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  B.  Higginbotham,  Federal 
Aviation  Administration,  Office  of 
Rulemaking  (ARM-207),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3498;  fax  (202)  267-5075. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  tile  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App  n),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
September  18-19, 1997,  {bom  1  p.m..  to 
5  p.m.  on  the  18th  and  from  8:30  a.m. 
to  5  p.m.  on  the  19th)  at  the  Air 
Transport  Association  of  America,  1301 
Peimsylvania  Avenue  NW.,  Suite  1100, 
Washington,  DC  20004.  The  agenda  will 
include: 


1.  Opeiung  remarks; 

2.  Commitiee  Administration; 

3.  New  business:  A  discussion  of  the 
draft  Maintenance  Recordkeeping 
NPRM  presented  at  the  June  5,  1997, 
meeting. 

4.  Status  reports  fix)m  other  working 
groups; 

5.  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  8,  1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  tiie  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  tiie  meeting. 
Arrangements  may  be  made  by  ^ 

contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  Ausust  26 
1997.  ^ 

Benjamin  ).  Burton, 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
IFR  Doa  97-23202  Filed  8-29-97;  8:45  am) 
BIUMQ  CODE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Committee  159; 
Minimum  Operational  Performance 
Standards  For  Airtx>me  Navigation 
Equipment  Using  GlotMl  Positioning 
System  (GPS) 

Pursuant  to  section  10(a)  (2)  of  Uie 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  September  22- 
26. 1997,  starting  at  9:00  a.m.  The 
meeting  will  lie  held  at  the  Maritim 
Hotel,  Ulm.  Germany.  The  hotel  can  be 
reached  at  49-731-9230  (telephone)  or 
49-731-923-1000  (fax).  The  host  is 
Abdul  Tahir.  DASA,  at  49-731-392- 
3106  (telephone)  or  49-731-392-3030 
(fax). 
The  agenda  will  be  as  follows: 
September  22:  9:00-9:30  a.m. 
Opening  Plenary  Session:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  the  Minutes  of 
the  Previous  Meeting;  9:30  a.m.-4:30 
p.m.  (3)  Working  Group  (WG)-4A. 
Precision  Landing  Guidance  (LAAS 
CAT  I/n/ni)  Meets  Separately;  (4)  WG- 


2.  WAAS,  and  WG-2A,  GPS/GLONASS. 
Meet  Jointiy  with  EUROCAE  WG-28/ 
SG-1  (SBAS).  September  23:  9:00  a.m.- 
4:30  p.m.  (5)  WG-4A,  Precision  Landing 
Guidance  (LAAS  CAT  I/II/m)  Meets 
Separately:  (6)  WG-2.  WAAS,  and  WG- 
2A,  GPS/GLONASS,  Meet  Jointiy  witii 
EUROCAE  WG-28/SG-1  (SBAS). 
September  24:  9:00  a.m.-4:30  p.m.  (7) 
WG-4A,  Precision  Landing  Guidance 
(LAAS  CAT  I/n/m)  Meets  Separately 
(8)  WG-2.  WAAS.  and  WG-2A.  GPS/' 
GLONASS,  Meet  Jointiy  witii 
EUROCAE-WG-28/SG-l  (SBAS).  (9) 
EUROCAE  WG-28/SG-2  (GBAS)  Meete 
Separately.  September  25:  9:00  a.m.- 
4:30  p.m.  (10)  WG-4A.  Precision 
Landing  Guidance  (LAAS  CAT  I/n/III) 
Meets  Jointiy  vdth  EUROCAE  WG-28/ 
SG-2  (GBAS):  (11)  WG-2.  WAAS.  and 
WG-2A,  GPS/GLONASS,  Meet 
Separately.  September  26:  9:00  a.m.- 
4:30  p.m.  Closing  Plenary  Session:  (12) 
Review  WG  Progress  and  Identify  Issues 
for  Resolulfrn  (WG-2,  GPS/WAAS; 
WG-2A.  GPS/GLONASS;  W&-4,  GPS/ 
Precision  Landing  Guidance  and  Airport 
Surface  Surveillance);  (13)  Review  of 
EUROCAE  Activities;  (14)  Assignment/ 
Review  of  Futiire  Work;  (15)  Otiier 
Business;  (16)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W.,  Suite  1020,  Washington,  DC. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.oig 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Dated:  Issued  in  Washington,  DC,  on 
August  25,  1997. 
Janice  L.  Peters, 
Designated  Official. 

(FR  Doc.  97-23199  FUed  8-29-97;  8:45  am] 
BIUJNG  CODE  4t10-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Joint  Special  Committee 
181/Eurocare  Wortdng  Group-13 
Standards  of  Navigational 
Performanca 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  Joint  Special 
Committee  181/EUROCAE  Working 
Group  (WG)-13  meeting  to  be  held 
September  22-26,  1997.  starting  at  9:00 
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a.m.  The  meeting  will  be  held  at  the 
Maritim  Hotel,  Ulm,  Germany.  The 
hotel  can  be  reached  at  4»-731-9230 
(phone)  or  49-731-923-1000  (fax).  The 
host  is  Abdul  Tahir,  DASA,  at  49-731- 
392-3106 (phone) or  49-731-392-3030 
(fax). 

The  agenda  will  include  the 
following:  September  22:  9:00  a.m.-4:30 
p.m.,  All  Working  Groups  Meet 
Separately;  September  23:  9:00  a.m.- 
4:30  p.m..  All  Working  Groups  Meet 
Separately.  September  24:  9:00  a.m.- 
4:30  p.m..  Plenary:  Review  of  DO-200.\. 
September  25:  9:00  a.m.-4:30  p.m.. 
Plenary:  Review  of  00-201  A:  1:00 
p.m.-4:30  p.m..  Closing  Plenary 
Session:  (1)  Review  and  Approval  of 
Minutes  of  Previous  Meeting:  (2) 
Chairman's  Remarks;  (3)  Working  Group 
Status  Reports:  (4)  Date  and  Place  of 
Next  Meeting;  (5)  New  Business;  (6) 
Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  opulability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  August  25. 
1997. 

Janice  L.  Peten, 
Designated  Official. 

[FR  Doc  97-23203  Filed  8-29-97:  8:45  am] 
BUJNa  COOC  4*10-1»-« 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  No.  MC-F-2090e] 

Pater  Pan  Bus  Unas,  Inc.— Pooling— 
QreytMXind  Unas,  Inc. 

AGENCY:  Surface  Transportation  Board. 

DOT. 

ACTION:  Notice  of  proposed  pooling 

application. 

summary:  Applicants.  Peter  Pan  Bus 
Lines,  inc..  of  Springfield,  MA,  and 
Greyhound  Lines,  Inc.,  of  Dallas.  TX. 
jointly  seek  approval  under  49  U.S.C. 
14302  of  an  operations  and  revenue 
pooling  agreement  to  govern  their  motor 
passenger  and  express  transportation 
service  between  New  York,  NY,  and 
Washington,  DC. 

DATES:  Comments  are  due  by  October  2. 
1997,  and.  if  comments  are  filed. 


applicants'  rebuttal  is  due  by  October 
22.  1997. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB  No. 
MC-F-20908  to:  Surface  Transportation 
Board.  Office  of  the  Secretary.  Case 
Control  Unit,  1925  K  Street.  N.W.. 
Washington,  DC  20423-0001.  Also,  send 
one  copy  of  comments  to  applicants' 
representatives:  Jeremy  Kahn.  Suite  810, 
1730  Rhode  Island  Avenue.  N.W.. 
Washington.  DC  20036;  and  Fritz  R. 
Kahn.  Suite  750  West,  1100  New  York 
Avenue,  N.W.,  Washington,  DC  20005- 
3934. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPl£MENTARY  INFORMATION: 
Applicants  are  competitors  on  certain 
intercity  routes  between  Albany,  NY. 
and  Boston,  MA.  between  Boston  and 
New  York  City,  and  between  New  York 
City  and  Washington.  They  seek  to  pool 
portions  of  their  passenger  and  express 
services  over  routes  which  they  both 
operate,  and  to  share  the  revenues 
derived  from  their  operations  over  these 
routes,  between  New  York  City  and 
Washington,  generally  via  the  New 
Jersey  TumpUie  and  Interstate  Highway 
95.'  Applicants  state  that  their  services 
between  these  points  overlap  and  that 
excess  schedules  are  operated  because 
of  the  need  to  protect  Uieir  prospective 
market  shares.  According  to  applicants, 
this  has  resulted  in  iinacceptably  low 
load  factors,  an  over-served  market,  and 
inefficient  operations. 

Applicants  submit  that  the  pooling 
agreement  will  allow  them  to  reduce 
excess  bus  capacity,  cement  their 
business  relationship,  and  allow  them  to 
share  in  the  financial  vicissitudes  of  the 
pooled-route  operations.  They  claim 
public  benefits  that  will  include:  (1) 
Rationalization  of  schedules, 
eliminating  some  duplicative  departures 
"on  the  hour"  while  adding  some 
departures  on  the  half-hour  during  the 
busiest  times  of  the  day,  resulting  in 
more  frequent  bus  service  over  a  broader 
time  {>eriod;  (2)  more  coordinated  use  of 
terminals  and  ticketing  agents,  resulting 


'  Applicants  have  already  received  authority  to 
pool  their  operations  and  revenues  for  their  motor 
pMMnger  and  express  transportation  service 
between  Philadelphia,  PA,  and  New  York  City  in 
Prter  Pan  Bu$  Line*.  Inc. — Pooling — Greyhound 
Una.  Inc..  No.  MC-F-20904  (STB  served  June  30, 
1997).  According  to  applicants,  this  application  is 
a  logical  extension  of  the  New  York-Philadelphia 
pooling,  within  the  same  general  territory,  and  a 
third  revenue  pooling  application  to  cover  the 
remaining  routes  operated  by  the  applicants 
between  New  York  and  Boston  is  expected  to  be 
filed  shortly.  Applicants  state  that  they  consider  the 
agreements  to  be  interrelated  and  intend  to 
implement  them  simultaneously  after  approval  by 
the  Board. 


in  greater  flexibility  for  passengers  to 
use  buses,  tickets,  and  terminals;  (3) 
capital  improvements;  and  (4) 
continued  bus  service  by  more  sound 
and  financially  stable  carriers.  In 
addition,  they  assert  that  approval  of  the 
pooling  agreement  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  In  fact,  they  claim  that 
the  reduction  in  the  number  of 
schedules  each  carrier  operates  will 
result  in  a  salutary  effect  on  the 
environment. 

Applicants  state  that  competition  will 
not  be  unreasonably  restrained.  They 
argue  that:  (1)  The  pooled  service  is 
subject  to  substantial  intermodal 
competitive  pressure  from  Amtrak, 
airlines,  and  private  automobiles;  and 
(2)  other  motor  passenger  carriers  may 
easily  enter  and  compete  in  the  market. 

Copies  of  the  application  may  be 
obtained  free  of  charge  by  contacting 
applicants'  representatives.  A  copy  of 
this  notice  will  be  served  on  the 
Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue.  N.W.,  Washington.  DC  20530. 

Decided:  August  25, 1997. 

By  the  Board,  rhairman  Morgan  and  Vice 
Chainnan  Owen. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc  97-23220  Filed  8-29-97;  8:45  am] 

BNJJNQ  CODE  4t1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 
[Docket  BTS-97-2859,  Notice'97-7] 

Proposed  Agency  Infomurtlon 
Collection  Activity;  Comment  Request 

AQBCY:  Bureau  of  Transportation 
Statistics  (DOT). 
ACTKM:  Notice. 

OMB  CONTROL  NUMBERS:  2139-0002. 
2139-O004.  and  2139-0005 
SUMMARY:  This  notice  announces  that 
three  data  collections  are  coming  up  for 
renewal:  Quarterly  Report  of  Class  I 
Motor  Carriers  of  Property,  Form  QFR; 
Annual  Report  of  Class  I  Motor  Carriers 
of  Property.  Form  M-1;  and  Annual 
Report  of  Class  II  Motor  Carriers  of 
Property,  Form  M-2.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.,  Public  Law 
104-13),  the  Bureau  of  Transportation 
Statistics  (BTS)  invites  the  general 
public,  industry,  and  other  Federal 
agencies  to  comment  on  the  continuing 
need  and  usefulness  of  BTS  collecting 
financial  data  from  Class  I  and  Class  II 
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motor  carriers  of  property.  The  renewal 
is  occurring  while  BTS  is  beginning 
formal  nUemaking  for  the  program 
under  which  data  are  collected.  The 
rulemaking  proposes  to  examine  the 
same  issues  as  the  paperwork  renewal. 
DATES:  Written  comments  must  be 
submitted  by  November  3, 1997. 
ADDRESSES:  Comments  should  be 
directed  to  the  Docket  Clerk.  Docket  No. 
BTS-97-2859.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Room  PL-401,  Washington.  DC 
20590,  from  10  a.m.  to  5  p.m.  ET, 
Monday  through  Friday,  except  Federal 
Holidays. 

Comments  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
conunents  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  Docket 
BTS-97-2859.  The  Docket  Clerk  will 
date  stamp  the  postcard  and  mail  it  back 
to  the  commenter.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Mednick.  K-2,  Biueau  of 
Transportation  Statistics.  400  Seventh 
Street.  SW..  Washington,  DC  20590; 
(202)  36&-6871;  Fax:  j(202)  366-3640;  e- 
mail:  david.mednickObts.gov. 

SUPPLEMENTARY  INFORMATION: 

L  The  DaU  Collection 

(1)  Title:  Quarterly  Report  of  Class  I 
Motor  Carriers  of  Property.  OMB 
Control  No.  2139-0002. 

Form  No.:  BTS  Form  QFR. 

Type  of  Review:  Extension  of  a      " 
ctirrentiy  approved  collection. 

Respondents:  Class  I  Motor  Carriers  of 


Number  of  Respondents:  900. 

Estimatea  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  7,200  hours. 

(2)  Title:  Annual  Report  of  Class  I 
Motor  Carriers  of  Property.  OMB 
Control  No.  2139-0004. 

Form  No.:  BTS  Form  M-1. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Class  I  Motor  Carriers  of 


Number  of  Respondents:  900. 

Estimatea  Time  Per  Response:  25 
hours. 

Total  Annual  Burden:  22.500  hours. 

(3)  Title:  Annual  Report  of  Class  II 
Motor  Carriers  of  Property.  OMB 
Control  No.  2139-0005. 


Form  No.:  BTS  Form  M-2. 

Type  of  Review:  Extension  of  a 
currendy  approved  collection. 

Respondents:  Class  II  Motor  Carriers 
of  Property.   . 

Number  of  Respondents:  1,900. 

Estimated  Time  Per  Response:  10 
hours. 

Total  Aimual  Burden:  19,000  hours. 

Needs  and  Uses:  These  data  collection 
forms  were  transferred  from  the 
Interstate  Commerce  Commission  to  the 
Department  of  Transportation  (DOT)  on 
January  1, 1996,  by  the  ICC  Termination 
Act  of  1995  (the  Act),  Public  Law  104- 
88, 109  Stat.  803  (1995)  (codified  at  49 
U.S.C.  14123).  The  OMB  Control 
numbers  while  under  the  ICC  were 
3120-0002,  3120-0032,  and  3120-0138. 
Since  Congress  preserved  the  data 
collection  provisions,  albeit  with  some 
differences,  the  regulations  remain  in 
effect  until  "modified,  terminated, 
superseded,  set  aside,  or  revoked"  by 
BTS.  Section  204  of  the  Act.  That  is,  the 
program  remains  current  and  DOT  will 
continue  collecting  motor  carrier 
financial  data  as  was  done  when  the  ICC 
administered  the  program. 

The  program  will  also  continue  under 
current  regulations  during  rulemaking. 
On  December  9, 1996.  BTS  proposed 
establishing  a  negotiated  rulemaking 
committee  to  help  revise  the  program.  A 
public  issues  forum,  held  on  March  31, 
1997.  provided  additional  information 
as  to  the  best  way  to  proceed  with 
rulemaking.  BTS  is  currently 
considering  how  to  proceed  with 
rulemaking,  including  whether  to  use 
negotiated  rulemaking. 

Revision  of  the  reporting 
requirements  is  necessary  because  the 
Act  changed  the  laws  governing  data 
collection  slighUy.  Similar  to  the  old 
legislation,  the  Act  requires  DOT  to 
collect  certain  data  from  motor  carriers 
of  property  and  motor  carriers  of 
passengers. 

The  Secretary  shall  require  Class  I  and 
Class  n  motor  cairiers  to  file  with  the 
Secretary  annual  financial  and  safety  reports, 
the  form  and  substance  of  which  shall  be 
prescribed  by  the  Secretary;  except  that,  at  a 
minimum,  such  reports  shall  include  balance 
sheets  and  income  statements.     j,\    . 

However,  the  earlier  statute  did  not 
expliciUy  charge  ICC  to  collect 
information  relevant  to  safety.  The  Act 
also  allows  DOT  to  collect  certain  other 
data  as  needed. 

The  Secretary  may  require  motor  carriers, 
freight  fbrMrarders,  brokers,  lessors,  and 
associations,  or  classes  of  them  as  the 
Secretary  may  prescribe,  to  file  quarterly, - 
periodic,  or  special  reports  with  the  Sea«taiy 
and  to  respond  to  surveys  concerning  their 
operations. 


In  designing  the  reporting  program, 
DOT  must  consider,  pursuant  to  the  Act: 
(1)  Safety  needs;  (2)  the  need  to  preserve 
confidential  business  information  and 
trade  secrets  and  prevent  competitive 
harm;  (3)  private  sector,  academic,  and 
public  use  of  information  in  the  reports; 
and  (4)  the  public  interest.  Congress  has 
also  explicitly  called  on  DOT  to 
"Streamline  and  simplify"  reporting 
requirements  to  the  maximum  extent 
practicable.  BTS  notes  that  the  data 
needs  of  the  public  and  private  secton 
have  changed,  and  the  technology  to 
collect;  process,  and  disseminate  data  is 
much  improved.  Further,  as  part  of  the 
Regulatory  Reinvention  Initiative,  the 
President  asked  that  agencies  reduce  by 
half  the  frequency  of  reports  that  the 
public  is  required  to  provide.  Li^wise, 
the  Paperwork  Reduction  Act  sets  a 
Government  wide  goal  for  the  reduction 
of  information  collection  burdens  of  25 
percent  by  the  end  of  fiscal  year  1998. 
35  U.S.C.  3505. 

As  it  redesigns  the  data  coUecticm 
program  under  the  Act,  BTS  will  seek  to 
determine  the  government  and  private 
needs  for  motor  carrier  financial  and 
operating  data  and  how  to  balance  these 
needs  against  the  burden  on 
respondents.  This  rulemaking  will  form 
the  basis  for  addressing  these  questions, 
as  well  as  others  that  may  be  identified 
as  this  process  continues.  When 
complete,  the  Bureau  hopes  to  resolve: 

(1)  Which  motor  carriers  should  report; 

(2)  what  data  items  should  be  collected; 

(3)  how  often  data  should  be  collected; 
and  (4)  whether  BTS  should  release 
carrier-specific  data  in  addition  to 
aggregate  data  and,  if  so,  what  entities 
should  have  access. 

It  is  against  this  background  of 
rulemaking  that  BTS  is  renewing  the 
QFR,  M-1.  and  M-2  report  forms.  While 
the  rulemaking  process  will  likely  take 
longer  to  complete  than  renewal  of  the 
report  forms,  it  covers  the  same  areas 
and  is  a  more  rigorous  review.  The 
rulemaking  will  serve  to  inform  BTS 
about  the  needs  and  uses  of  the  data  on 
the  one  hand,  and  about  potential  gains 
in  reducing  reporting  burdens  on  the 
other.  The  information  collection  will 
be  changed  accordingly. 

n.  Request  for  Comments 

BTS  requests  comments  coiK:eming 
the  information  collection,  including 
whether  (a)  the  reports  are  ne^ed  by 
BTS  to  fulfill  its  legal  mandate  under  14 
U.S.C.  §  14123  to  collect  financial  data 
from  motor  carriers;  (b)  BTS  accurately 
estimated  the  reporting  burden;  (c)  there 
are  other  ways  to  enhance  the  quality, 
utility,  or  clarity  of  the  infcHination 
collected;  and  (d)  there  are  ways  to 
minimize  reporting  burden,  including 
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the  use  of  automated  collection 

techniques  or  other  fonns  of  information 

technology. 

Robert  A.  KniMly, 

Deputy  Director,  Bureau  ofTramportation 

Statistics. 

[FR  Doc.  97-23195  Filed  8-29-87;  8:45  ami 

MUMQ  OOOC  4eiO-Fl-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Rsvtaw; 
Cowmsnt  Rsqu— t 

August  12. 1997. 

The  Depcutment  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OK4B  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Qearance 
OfBcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0940. 

Regulation  Project  Number:  LR-185- 
84rmal. 

Type  of  Review:  Extension. 

Title:  Election  of  $10  Million 
Limitation  on  Exempt  Small  Issues  of 
Industrial  Development  Bonds; 
Supplemental  Capital  Expenditure 
Statements. 

Description:  The  regulations  liberalize 
the  procedure  by  which  the  state  or 
local  government  issuer  of  an  exempt 
small  issue  of  tax-exempt  bonds  elects 
the  $10  million  limitation  upon  the  size 
of  such  issue  and  delete  the  requirement 
to  file  certain  supplemental  capital 
expenditure  statements. 

Respondents:  State,  Local  or  Tribal 
Government 

Estimated  Number  of  Recordkeepers: 
10,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Estimated  Total  Recortikeeping- 
Burden;  1,000  hours. 

OMB  Number:  1545-0945. 

Regulation  Project  Number:  FI-?55- 
82  (I^RM  and  Temporary). 

Type  of  Review:  Extension. 

Title:  Registration  Requirements  with 
Respect  to  Debt  Obligations. 

Description:  The  rule  requires  an 
issuer  of  a  registration-required 
obligation  and  any  person  holding  the 
obligation  as  a  nominee  or  custodian  on 
behaif  of  another  to  maintain  ownership 
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records  in  a  manner  which  will  permit 
examination  by  the  IRS  in  connection 
with  enforcement  of  the  Internal 
Revenue  laws. 

Respondents:  Business  qr  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
50,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Recordkeeping 
Burden:  50,000  hours. 

OMB  Number:  1545-1069. 

Regulation  Project  Number:  EE-175- 
86  Final. 

Type  of  Review:  Extension. 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans. 

Description:  The  IRS  needs  this 
information  to  insure  compliance  with 
sections  401(k),  401(m),  and  4979  of  the 
Internal  Revenue  Code.  Certain 
additional  taxes  may  be  imposed  if 
sections  401  (k)  and  401(m)  are  not 
complied  with. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  Farms, 
State,  Local,  or  Tribal  Govemmoit. 

Estimated  Number  of  Respondents/ 
Recortlkeepers:  355,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,060,000  hoTUS. 

OMB  Number:  1545-1538. 

Notice  Number:  Notice  97-34. 

Type  of  Review:  Extension. 

Title:  Information  Reporting  on 
Transactions  with  Foreign  Trusts  and  on 
Large  Foreign  Gifts. 

Description:  Notice  97-34  provides 
guidance  on  new  foreign  trust  and, 
foreign  gift  information  reporting 
provisions  contained  in  the  Small 
Business  Job  Protection  Act  of  1996. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  3 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11,000  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Managemmt  Officar. 

(FR  Doc.  97-23129  Filed  8-29-97;  8:45  am] 

aaUNQ  COOK  4t30-01-# 

DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Rsvisw; 
Comment  Raqusst 

August  21, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treesuiy,  Room  2110, 1425  New  Yorii 
Avenue,  NW.,  Washington.  DC  20220. 

Intaraal  Revenue  Service  (IRS) 

Oli/B  Number.  New. 

Form  Number:  IRS  Form  8839. 

Type  of  Review:  New  collection. 

Title:  Qualified  Adoption  Expenses. 

Description:  Section  23  of  the  Internal 
Revenue  Code  allows  taxpayers  to  claim 
a  nonrefundable  tax  credit  for  qualified 
adoption  expenses  paid  or  incurred  by 
the  taxpayer.  Code  section  137  allows 
taxpayers  to  exclude  amounts  paid  or 
expenses  incurred  by  an  employer  for 
the  qualified  adoption  expenses  of  the 
employee  which  are  paid  imder  an 
adoption  assistance  program.  Form  8839 
is  used  to  figure  the  credit  and/or 
exclusion. 

Respondents:  Individuals  or 
hoiiseholds. 

Estimated  Number  trf  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 40  min. 

Learning  about  the  law  or  the  fbnn — 
16  min. 

Preparing  the  form — 1  hr.,  24  min. 

Copying,  assembling,  and  sanding  the 
form  to  the  IRS — lhr.,9niin. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  144,500  houi». 

OMB  Number  1 545-0098. 

Form  Number  IRS  Form  1045. 

Type  of  Review:  Extension. 

Title:  Application  for  Tentative 
Refund. 

Description:  Form  1045  is  used  by 
individuials,  estates,  and  trusts  to  apply 


for  a  quick  refund  of  taxes  due  to 
carryback  of  a  net  operating  loss, 
unused  general  business  credit,  or  claim 
of  right  adjustment  imder  section 
1341(b).  The  information  obtained  is 
used  to  determine  the  validity  of  the 
application. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents: 
65,220. 

Estimated  BurdSn  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 26  min. 

Learning  about  the  law  or  the  form — 
31  min. 

Preparing  the  form — 6  hr.,  57  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 56  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  576,545  hours. 

OMB  Number  1545-0717. 

Form  Number  IRS  Form  W-4S. 

Type  of  Review:  Extension. 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 

Description:  Section  3402(o)  of  the 
Internal  Revenue  Code  extends  income 
tax  withholding  to  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  to 
determine  the  amount  to  be  withheld 
bom  the  third-party  pay  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 40  min. 

Learning  about  the  law  or  the  form — 
7  min. 

Preparing  the  fonm — 37  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  690,000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  1X3  20224. 

OMB  Reviewer  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Dale  A.  Mtn^gan, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  97-23130  Filed  8-29-97;  8:45  am] 

■UMQ  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Hroarms 

Proposed  Collection;  Correction 

AQBICY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice;  correction. 

StMMARY:  This  document  corrects  the 
language  of  a  notice  and  request  for 
comments  published  in  the  Fecteral 
Register  of  August  11,  1997,  regarding 
the  Firearms  Transaction  Record  Part  II, 
ATF  F  4473  (5300.9)  Part  II,  Non-Over- 
The-Counter  (OMB  Number  1512-0130). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Nicholas  Colucci, 
Biueau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226,  (202)  927- 
8310. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  published  a  notice  in  the 
Federal  Register  of  August  11, 1997  (62 
FR  43033).  Pursuant  to  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  notice  solicited  public  comments  on 
the  Firearms  Transaction  Record  Part  II, 
ATF  F  4473  (5300.9)  Part  II,  Non-Over- 
The-Counter  (OMB  Number  1512-0130). 
The  document  contains  a  discussion  of 
a  statutory  amendment  from  which  an 
important  phreise  was  erroneously 
omitted;  accordingly,  the  dociunent,  as 
published,  gave  an  incorrect  description 
of  the  statutory  amendment.  This 
document  corrects  that  error. 

In  FR  Doc  97-21171,  published  on 
August  11, 1997,  make  the  following 
correction.  On  page  43034,  in  the  first 


column  in  the  paragraph  imder  the 
heading  "Current  Actions,"  the  eighth 
sentence  should  read  as  follows:  "This 
statute  amended  the  GCA  to  make  it 
unlawful  for  any  person  convicted  of  a 
misdemeanor  crime  of  domestic 
violence  to  ship,  transport,  possess,  or 
receive  firearms." 

Signed:  August  26, 1997. 
JohnW.Magaw. 
Director. 
[FR  Doc.  97-23241  FUed  8-29-97;  8:45  am] 

■UJNQ  COOC  4«10-»1-U 


UNfTEO  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  1998  Solicited 
Grant  Program 

AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 

SUMMARY:  The  Agency  Announces  its 
Upcoming  Deadline  for  the  1998 
Solicited  Grant  Competition:  The  topics 
for  the  1998  competition  are: 

Solicitation  A:  International 
Organizations. 

Solicitption  B:  Post-SetUement 
Peacebuilding. 

Solicitation  C:  Virtual  Diplomacy. 

Solicitation  D:  Arms  Control. 

Deadline:  January  2. 
DATES:  Application  material  available 
upon  request.  Receipt  date  for  return  of 
application:  January  2,  1998. 
Notification  of  Awards:  April.  1998. 
ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace, 
Solicited  Grant  Program,  1550  M  Street, 
NW,  Suite  700,  Washington,  EXZ  20005- 
1708,  (202)  429-6063  (fax),  (202M57- 
1719  (TTY),  Email: 

grant program@usip.org. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Grant  Program,  Phone  (202)-429-3842. 

Dated:  August  27. 1997. 
Bemice  J.  Carney, 
Director,  Office  of  Administration. 
[FR  Doc.  97-23167  Filed  8-29-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY  ,.    ^ 

40  CFR  Part  55 
[FRL-«880-61 
•fllN  2060-AG40  and  AQ39 

Outw  Continental  SImH  Air 
Regulations  Remands 

AQBICY:  Environmental  Protection 

Agency  {EPA). 

ACnow:  Final  rule. "     [ 

SUMMARY:  The  EPA  is  revising  the  outer 
continental  shelf  (OCS)  air  regulations 
in  response  to  two  remands  from  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Ciroiit.  These  regulations 
establish  air  pollution  control 
requirements  for  certain  sources  located 
on  the  OCS. 

In  response  to  the  requirements  of 
section  328  of  the  Gean  Air  Act  (Act), 
on  September  4,  1992,  EPA  promulgated 
the  OCS  r^ulations  setting  up  two 
regimes  for  controlling  air  pollution 
from  OCS  sources  for  the  purposes  of 
attaining  and  maintaining  Federal  air 
quality  standards  and  to  comply  with 
certain  Act  requirements  for 
preconstruction  review  of  new  and 
modified  major  sourcse  on  the  OCS.  The 
Santa  Barbara  County  Air  Pollution 
Control  District  (APCD)  filed  a  petition 
for  review  of  the  regulations  on  several 
issues  and  the  Court  granted  a  remand 
on  two  of  those  issues. 

The  first  issue  raised  concerned  EPA's 
decision  not  to  provide  for  delegation  to 
State  and  local  agencies  of  the  authonty 
to  implement  and  enforce  the 
regulations  for  sources  located  beyond 
25  miles  of  the  States'  seaward 
boundaries  (the  25-mile  limit).  The  EPA 
requested  a  volimtary  remand  of  this 
issue,  and  the  court  granted  the  remand. 
On  May  20, 1996,  EPA  proposed 
revisions  to  the  OCS  regulations  to 
provide  for  delegation  to  State  and  local 
agencies  the  authority  to  implement  and 
enforce  the  OCS  regulations  beyond  the 
25-mile  limit  By  this  action,  EPA  is 
promulgating  those  regulations. 
Delegation  of  the  program  to  any      "^ 
specific  State  or  local  agency  will  be 
under  separate  action. 

The  Santa  Bart>ara  APCD  also 
challenged  the  portion  of  the  OCS 
regulations  that  set  up  special  ofEnt 
requirements  for  OCS  sources  located 
within  the  25-mile  limit  Upon  review, 
the  court  found  that  the  special  ofEset 
provisions  departed  from  the  Act, 
vacated  the  regulation  in  part,  and 
remanded  that  portion  to  EPA  for 
further  consideration. 

On  May  20. 1996,  EPA  promulgated 
revisions  to  the  OCS  regulations  to 


delete  the  special  offset  provisions  and 
to  require  that  for  sources  located 
within  the  25-mile  limit,  ofiset 
requirements  apply  as  they  are  required 
in  the  corresponding  onshore  area 
(COA).  The  EPA  promulgated  these 
revisions  as  an  interim  final  regulation 
and  requested  comments  on  the 
revisions.  Today's  action  removes  the 
interim  status  of  those  regulations. 
DATES:  The  revisions  to  the  regulations 
will  be  effective  October  2.  1997. 

A0DRE8SE8:  Two  public  dockets  for 
these  actions  are  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  at 
the  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention 
Docket  A-95-06  (for  the  OfEset  Remand) 
and  Docket  A-95-07  (for  the  delegation 
remand).  South  Confnence  Center, 
Room  4, 401  M  Street,  SW.  Washington, 
DC  20460.  A  reasonable  fee  for  copying 
may  be  charged. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Stonefield,  U.S.  EPA,  MD-15. 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5350. 

SUPP1.EMENTARY  MF0RMAT10N: 

L  Background  and  Purpose 

A.  Introduction 

The  1990  Amendments  to  the  Act 
(Pub.  L.  101-549, 104  Stat.  2399  (1990)) 
•  added  section  328  and  transferred 
authority  to  regulate  sources  on  part  of 
the  OCS  from  the  Department  of  the 
Interior  (DOI)  to  EPA.  The  DCH  retained 
the  authority  to  regiilate  OCS  soiuces  in 
the  Gulf  of  Mexico,  west  of  87.5  degrees 
longitude.  As  to  the  remaining  portions 
of  the  OCS— the  Atlantic,  Pacific,  and 
Arctic  coasts  and  the  Gulf  of  Mexico, 
east  of  87.5  degrees — section  328 
requires  EPA  to  establish  requirements 
for  the  control  of  air  pollution  from  QCS 
sources  for  attaining  and  maintaining 
Federal  and  State  ambient  air  quality 
standards,  and  to  comply  with  the 
prevention  of  significant  deterioration 
(PSD)  provisions  of  part  C  of  title  I  of 
the  Act  For  soiuces  within  25  miles  of 
the  States'  seaward  boundaries,  those 
requirements  must  be  the  same  as 
would  be  applicable  if  the  source  were 
located  in  die  COA.  For  sources  beyond 
the  25-mile  limit,  the  Administrator  bad 
discretion  in  determining  the 
requirements.  The  EPA  proposed  (56  FR 
63774,  December  5, 1991)  and 
promulgated  (57  FR  40792.  September 
4, 1992)  regidations  to  implement  the 
requirements  of  section  328.  The 
regulations  require,  among  other  things, 
that  sources  located  beyond  25  miles  of 
States'  seaward  boundaries  meet 
applicable  Federal  pollution  control 


requirements  which  include  PSD,  new 
source  performance  standards  (NSPS), 
and  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
regulations  to  the  extent  that  they  are 
rationally  related  to  protection  of  air 
quality  standards  or  part  C  of  tide  I  of 
die  Act  (40  CFR  55.13). 

B.  Delegation  Authority 

Section  328(a)(3)  of  the  Act  permits 
States  adjacent  to  an  OCS  source  to 
adopt  and  submit  to  EPA  regulations  for 
implementing  and  enforcing  the 
requirements  of  that  section.  It  requires 
diat: 

(i)f  the  Administiator  (of  EPA]  finds  that  the 
State  regulatioiu  ar«  adequate,  the 
Administrator  shall  delegate  to  that  State  any 
authority  the  Administrator  has  under  this 
Act  to  implement  and  enforce  such 
requirements. 

Therefore,  EPA  included  §55.11  in 
the  OCS  r^ulations  to  authorize  the 
delegation  of  the  implementation  and 
enforcement  authority  to  State  and  local 
agencies  for  OCS  sources  that  are 
located  within  the  25-mile  limit.  The 
EPA  did  not  provide  for  the  delegation 
of  the  implementation  and  enforcement 
authority  for  sources  beyond  the  25-mile 
limit  (See  the  preamble  to  the  proposed 
regulatory  revision,  61  FR  25173,  May 
20, 1996,  for  further  information  on  the 
background  of  this  issue.) 

C.  Offset  Provision 

Generally,  in  nonattainment  areas,  a 
new  source  or  existing  source 
undergoing  modification  which  results 
in  increased  emissions  must  secure 
emission  reductions  of  an  equal  or 
greater  amount  from  existing  sources  in 
that  area  to  "offset"  its  new  emissions. 
In  promulgating  the  OCS  regulations, 
EPA  required  that  OCS  sources  obtain 
offsets  based  on  the  requirements 
imposed  in  the  COA  and  in  accordance 
with  special  ofEset  requirements  for  OCS 
sources  that  EPA  established  in  40  CFR 
55.5(d).  The  EPA  set  up  three  zones 
based  upon  where  the  offsets  were 
obtained  and  applied  the  offset  program 
differentiy  in  each.  Offsets  obtained 
seaward  of  the  proposed  source,  zone  1, 
were  subject  to  the  requirements  of  the 
COA  including  any  distance  penalty  or 
discount  Offsets  obtained  between  the 
proposed  source  and  the  State's  seaward 
boundary,  zone  2,  were  subject  to  the 
ofEset  ratio  of  the  COA  but  not  any 
distance  penalties  or  discounts.  Offsets 
obtained  on  the  landward  side  of  the 
State's  seaward  boundary,  zone  3,  were 
subject  to  the  requirements  of  the  COA 
including  any  distance  penalty  or 
discount,  but  for  the  purpose  of 
determining  the  distance  from  the 
source  to  the  offset  emissions,  the 


proposed  source  was  assumed  to  be 
located  at  the  State's  seaward  boundary 
(40  CFR  55.5(d)  and  57  FR  40796).  (See 
the  preamble  to  the  interim  final 
regulation,  61  FR  25149,  May  20, 1996, 
for  further  information  on  the 
background  of  this  issue.) 

D.  fudicial  Review 

On  November  2, 1992,  the  Santa 
Barbara  County  APCD  filed  a  petition 
for  review  of  the  OCS  regidations  with 
the  U.S.  Coiut  of  Appeals  for  the  District 
of  Columbia  Circuit  [Santa  Barbara 
Ck)unty  Air  Pollution  Control  District  v. 
EPA,  31  F.  3rd  1179  (D.C.  Cir.,  1994)). 
One  of  the  issues  that  the  Santa  Baifaaia 
County  APCD  raised  was  EPA's  £Bilure 
to  provide  for  delegation  of  the 
authority  to  implement  and  enforce  the 
OCS  regiilations  for  sources  located 
beyond  25  miles  from  a  State's  seaward 
boundary.  Another  issue  raised  by  the 
Santa  Barbara  Coimty  APCD  petition 
involved  the  regulatory  ofiEset  provisions 
for  OCS  sources. 

In  reviewing  the  delegation  issue. 
EPA  determined  that  section  328  of  the 
Act  requires  it  to  delegate  "any" 
authority  the  EPA  has  under  the  Act  to 
implement  and  enforce  the 
requirements  of  section  328(a)  if  it 
determines  that  the  State  government 
has  adequate  regulations.  Therefore. 
EPA  requested  the  court  to  remand  this 
issue  to  it  for  reconsideraticm.  The  court 
granted  EPA's  voluntary  request  for  a 
remand. 

On  August  12, 1994,  the  Court  of 
Appeals  vacated  the  ofEset  portion  of  the 
OCS  regulations  as  it  applied  to  zones 
2  and  3,  finding  that  EPA  should 
promulgate  the  same  ofEset  requirements 
for  OCS  sources  as  would  be  applicable 
if  the  OCS  sources  were  located  in  the 
COA.  The  court  remanded  the  provision 
to  EPA  for  further  consideration  [Santa 
Barbara  31  F.  3rd  at  1181-82). 

n.  Responae  to  the  Delegation  ^w^and 

A.  Proposed  Revisions  to  the 
Regulations 

On  May  20, 1996  at  61  FR  25173,  EPA 
proposed  to  revise  the  OCS  r^ulations 
to  provide  for  the  delegation  authority 
to  implement  and  enforce  the 
regulations  for  sources  located  beyond 
the  25-mile  limit.  The  EPA  proposed 
revisions  to  specific  language  in 
§S  55.3(c).  55.6(d).  and  S5.11(a)  to  allow 
for  such  delegation.  In  addition,  EPA 
proposed  revisions  in  the  wording  of 
other  sections  to  clarify  the  regulations 
as  they  pertain  to  the  del^;ation  of 
authority  for  sources  located  beyond  the 
25-mile  limit.  The  specific  regulatory 
changes  proposed  included  revisions  to 
§  55.2  (definition  of  nearest  onshore 


area)  and  the  addition  of  §  55.1  l(j) 
(exercising  delegation  authority). 

The  EPA  rescinded  that  preamble 
language  which  specifically  stated  that 
delegation  beyond  the  25-mile  limit  is 
unacceptable  (57  FR  40794,  40797. 
40801.  and  40802). 

B.  Response  to  Public  Comments 

The  EPA  received  one  comment  in 
response  to  its  proposed  regulatory 
change.  The  Minerals  Management 
S«vice  (MMS)  of  the  DOI  expressed  one 
general  concern  and  raised  three  issues 
about  specific  wording  in  the  notice  and 
the  proposed  regulations.  The  general 
concern  involved  the  precedent 
established  by  delegating  to  State  and 
local  agencies  the  authority  to  control 
sources  located  up  to  200  miles  off  the 
shore.  The  EPA  understands  MMS' 
concern  about  the  potential  precedent  of 
delegating  the  implementation  and 
enforcement  authority  for  sources 
located  on  the  OCS,  however,  the  Act 
clearly  states  that  EPA  must  allow  such 
delegatioiL  Although  sources  locating 
beyond  the  25-inile  limit  are  only 
subject  to  the  Fedoral  regulations 
developed  and  promulgated  by  EPA, 
many  State  and  local  districts  already 
have  the  authority  to  implement  and 
enforce  those  regulations  onshore  and 
within  the  State's  seaward  boundary. 
Therefore,  many  State  and  local 
agencies  have  already  demonstrated 
their  ability  to  implement  and  enforce 
these  Fed^al  regulations. 

One  of  the  specific  wording  issues 
raised  by  MMS  concerned  an  apparent 
discrepancy  between  the  preamble 
language  and  the  Act's  language.  In  the 
preamble  to  the  proposed  regulations, 
EPA  steted  "(sjources  located  within  25 
miles  of  the  States'  seaward  boundaries 
(the  25-mile  limit)  must  comply  with 
the  regulations  which  are,  in  most 
respects,  the  same  as  the  regulations  for 
siinilar  sources  located  onshore" 
(emphasis  added).  While  the  Act  states 
that  the  "  *  *  *  diose  requirements 
must  be  the  same  as  would  be 
applicable  if  the  source  were  located  in 
the  corresponding  onshore  area  •  *  •  " 
(emphasis  added).  Although,  as  MMS 
pointed  out,  the  CAA  uses  die  phrase 
"must  be  the  same  as,"  it  also  provides 
for  exemptions  based  on  health  and 
safety  considerations.  Furthermore,  as 
provided  in  the  preamble  to  the  OCS 
regulations.  EPA  has  the  authority  not  to 
promulgate  State  or  locally-adopted 
rules  which  it  determines  are  arbitrary 
and  capricious  (57  FR  40802).  While 
these  exceptions  from  enforcing  all  COA 
requirements  are  few  in  number,  EPA  is 
justified  in  using  the  phrase  "in  most 
respecta." 


The  MMS  also  suggests  revisions  in 
the  wording  of  proposed  §§  55.6(dK2) 
and  55.11(a).  Specifically,  MMS 
identified  a  typogr^hical  error  in 
proposed  §  5 5. 6(d)(2)  and  suggested 
numbering  the  phrases  in  §  55.11(a)  to 
clarify  that  there  are  two  types  of 
delegations,  one  for  sources  located 
within  the  25-mile  limit  and  one  &» 
sources  located  beyond  that  limit  In 
both  cases,  the  wording  of  the  final  rules 
has  been  revised  consistent  with  MMS's 
commenta. 

C.  Today's  Action 

Except  for  the  minor  clarifications  to 
the  wording  of  the  regulations  as 
discussed  above,  EPA  is  promulgating 
the  revisions  to  the  delegation 
provisions  of  the  OCS  regulations  as 
they  were  proposed. 

DL  Response  to  dw  Ofbet  g—i^nd 

A.  Revisions  to  the  Regulations 

The  EPA  addressed  the  court's  August 
12, 1994  decision  by  promulgating  an 
interim  final  rule  revising  the  ofEset 
provision  that  applies  to  OCS  sources 
(61  FR  25149,  May  20, 1996).  Because 
the  court  vacated  the  existing 
regulations  as  they  apply  to  zones  2  and 
3,  and  created  a  gap  in  continuity  of  the 
regulation,  EPA,  under  provisions  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C  553(bKB)),  promulgated  final 
rules  without  prior  notice  and  an 
opportuni^  for  comment  The  EPA  did. 
however,  provide  the  public  with  the 
opportunity  to  comment  on  this  interim 
final  action.  The  EPA  committed  to 
reevaluating  its  decision  in  light  of  any 
comments  received  during  the  comment 
period  and  taking  a  subsequent  final 
action. 

B.  Response  to  Public  Comxmnts 

The  EPA  received  one  comment  on 
the  interim  final  regulation.  The  Santa 
Barbara  County  ATCD  supported  and 
agreed  %vith  EPA's  action.  However,  the 
APCD  also  criticized  EPA's  estimated 
costa  for  complying  with  the  revised 
regulations.  "The  APCD  noted  that  the 
cost  for  obtaining  the  required  offseta 
was  overstated,  and  APCD  provided 
examples  of  lower  costs  ofbets.  7*he 
EPA  agrees  that  the  cost  may  have  been 
overstated,  but  the  estimations  were 
made  as  a  rough  measure  as  to  whether 
this  action  should  be  conndered  as  a 
major  rule.  Since  the  estimates  were  far 
below  the  minimum  levels  for  a  major 
rule,  no  further  refinement  of  the 
estimates  were  or  are  necessary. 

C.  Today's  Action 

In  light  of  the  fevorable  comment  to 
ita  interim  final  rule  regarding  ofEseta, 
EPA  finds  that  the  interim  rule  does  not 
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need  revision,  and  thus,  is  revoking  the 
interim  status  of  the  rule,  effective  30 
days  following  publication  of  this  action 
in  the  Federal  Register. 

IV.  Admiiiiatrative  Requirements 

A.  Review  by  the  Office  of  Management 
and  Budget 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subfect  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $190  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
othnwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  OCS  sources  would  be 
regulated  by  two  Federal  agencies,  EPA 
and  DOI.  EPA  submitted  the  May  20, 
1996  proposed  regulation  concerning 
the  delegation  remand  and  the  interim 
final  regiilation  concerning  the  of&et 
remand  to  Office  of  Management  and 
Budget  (OMB)  for  review.  Changes  made 
in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  dockets.  However,  since  EPA 
received  minimum  public  conunents  on 
the  notices,  made  no  substantive 
changes  in  the  delegation  remand  notice 
and  is  not  revising  the  offset  interim 
rules,  this  final  rule  was  considered  not 
significant  by  the  OMB. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  EPA  to  establish  a 
plan  for  obtaining  input  from. 
'  informing,  educating,  and  advising  any 
small  governments  that  may  be 


significantiy  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Reform  Act,  EPA  must 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  EPA  must  select  from 
those  alternatives  the  least  cosUy,  most 
cost-effiactive.  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule,  unless  EPA  explains  why  a 
particular  alternative  is  not  selected  or 
the  selection  of  a  particular  alternative 
is  inconsistent  with  law. 

EPA  has  determined  that  this  rule 
does  not  impose  any  new  mandates  on 
State,  local,  or  tribal  governments,  and 
the  rule  is  estimated  to  result  in  the 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of  less 
that  $100  million  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  section  202  and  205  of 
UMRA.  Because  small  governments  will 
not  be  significantiy  or  uniquely  affected 
by  this  rule,  this  rule  is  not  subject  to 
the  requirements  of  section  203. 
However,  EPA  will  work  with  eligible 
State  and  local  air  pollution  control 
agencies  to  assist  them  in  requesting 
delegation  of  authority  to  implement 
and  enforce  the  OCS  regulations. 

C.  Paperwork  Reduction  Act 

These  rule  revisions  do  not  contain 
any  information  collection  requirements 
subject  to  review  by  the  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501,  etseq. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  in  1996,  requires  Federal 
agencies  to  identify  potentially  adverse 
impacts  of  Federal  rules  upon  small 
entities.  Small  entities  include  small 
businesses,  organizations,  and 
govermnental  jurisdictions.  In  instances 
where  a  rule  would  create  a  significant 
economic  impact  on  a  substantial 
number  of  these  entities,  agencies  are 
required  to  perform  a  regulatory 
flexibility  analysis.  These  revisions  to 
the  OCS  regulations  do  not,  in 
themselves,  impose  any  requirements 
on  small  entities,  nor  require  or  exclude 
small  entities  fit>m  meeting  the 
requirements  of  the  OCS  regulations.  As 
a  result,  EPA  has  determined  that  these 
revisions  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Therefore,  as  required  imder 
section  605  of  the  RFA,  5  U.S.C.  605. 1 
certify  that  these  revisions  do  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


E.  Petition  for  Judicial  Review 

Under  section  307(b)(l)of  the  Act.  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  these  actions  must  be  filed  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  by 
November  3, 1997.  Filing  petitions  for 
reconsideration  of  these  final  rules  by 
the  Administrator  does  not  affect  the 
finality  of  these  rules  for  the  purpose  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  These  actions  may  not  be 
challenged  later  in  proceedings  to 
epforce  the  requirements. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  these 
rules  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register. 
These  rules  are  not  "major  rules"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procediues, 
Air  pollution  control.  Continental  shelf. 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  IS.  1997, 


-  i'. 


Carol  M.  Bronmer, 

Administrator.  .-,» 

For  reasons  set  out  in  the  preamble^ ' , 
40  CFR  part  55  is  amended  as  follows: 

PART  55— OUTER  CONTINENTAL 
SHELF  AIR  REGULATIONS 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Sec.  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401.  et  seq.)  as  amended  by  Pub. 
L.  101-549. 

§55.2    [AmeiKtod] 

2.  In  §  55.2  the  definition  of  "Nearest 
Onshore  Area  (NO A)"  is  amended  by 
adding  a  comma  after  "OCS  source"  and 
removing  the  words  "located  within  25 
miles  of  the  States'  seaward  boimdary,". 

3.  Section  55.3  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

156.3    AppHcabiHty. 

•        »        •         •         • 

(c)  The  OCS  sources  located  beyond 
25  miles  of  States'  seaward  boundaries 
shall  be  subject  to  all  the  requirements 
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of  this  part,  except  the  requirements  of 
§§55.4. 55.5. 55.12  and  55.14  of  this 
part 

•  •        •        •        * 

4.  Section  55.6  is  amended  by  revising 
paragraph  (dM2)  to  read  as  followrs: 

%  5S.6    Pwiiill  reQuimiMnts. 

(d)  •  •  • 

(2)  The  Administrator  or  delegated 
agency  shall  not  issue  a  permit-to- 
operate  to  any  existing  C5CS  source  that 
has  not  dcmionstrated  compliance  with 
all  the  applicable  requirements  of  this 
part 

•  •        •        •        • 

5.  Section  55.11  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (j)  to  read  as  follows: 


f  55.11    (MegMlon. 

(a)  The  governor  or  the  governor's 
designee  of  any  State  adjacent  to  an  OCS 
source  subject  to  the  requirements  of 
this  part  may  subnxit  a  request,  pursuant 
to  section  328(a)(3)  of  the  Act,  to  the 
Administrator  for  the  authority  to 
implement  and  enforce  the 
requirements  of  this  OCS  program: 
Within  25  miles  of  the  State's  seaward 
boundaiy;  and/or  Beyond  25  miles  of 
the  State's  seaward  boundary.  Authorify 
to  implement  and  enforce  §§  55.5,  55.11. 
and  55.12  of  this  part  will  not  be 
delegated. 
•        •        •        •        * 

(j)  Delegated  authority.  The  delegated 
agency  in  the  COA  for  sources  located 
within  25  miles  of  the  State's  seaward 
boundary  or  the  delegated  agency  in  the 


NOA  for  sources  located  beyond  25 
miles  of  the  State's  seaward  boimdary 
will  exercise  all  delegated  authorify.  If 
there  is  no  delegated  agency  in  the  COA 
for  soiuces  located  within  25  miles  of 
the  State's  seawrard  boundary,  or  in  the 
NOA  for  sources  located  beyond  25 
miles  of  the  State's  seaward  boundary, 
the  S'Awill  issue  the  permit  and 
implement  and  enforce  the 
requirements  of  this  part  For  sources 
located  within  25  miles  of  the  State's 
seaward  boundary,  the  Administrator 
may  retain  the  authorify  for 
implementing  and  enforcing  the 
requirements  of  this  part  if  the  NOA  and 
COA  are  in  different  States. 

[FR  Ctoc.  97-23091  Pilsd  8-29-97;  8:45  am) 
BUJNaOOOCi 


H   iiHl 


--^*^ 


Tuesday 
September  2,  1997 


Part  III 

Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1205 

1997  Amendment  to  Cotton  Board  Rules 
and  Regulations  Adjusting  Supplemental 
Assessment  on  Imports;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  1205 

[CN-97-003] 

1997  Amendment  to  Cotton  Board 
Rules  and  Regulations  Adjusting 
Supplemental  Assessment  on  Imports 

AOBICY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  the  Cotton 
Board  Rulef:  and  Regulations  by 
lowering  the  value  assigned  to  imported 
cotton  for  the  purpose  of  calculating 
supplemental  assessments  collected  for 
use  by  the  Cotton  Research  and 
Promotion  Program.  This  action  is 
required  by  this  regulation  on  an  aiuiual 
basis  to  ensure  that  the  assessments 
collected  on  imported  cotton  and  the 
cotton  content  of  imported  products 
remain  similar  to  those  paid  on 
domestically  produced  cotton.  As  a 
result  of  changes  in  the  1997 
Harmonized  Tariff  Schedule  (HTS). 
numbering  changes  in  the  import 
assessment  table  are  amended.  Eleven 
HTS  numbers  will  be  eliminated  from 
the  assessment  table  because  negligible 
assessments  have  been  collected  on 
these  numbers  and  their  elimination 
would  contribute  to  reducing  the  overall 
burden  to  importers. 
^FECnVE  DATE:  October  2.  1997. 
FOR  RmiHER  MFORMATION  CONTACT: 
Craig  Shackelford,  (202)  720-2259. 

SUPPI^iBfTARY  INFORMATION: 

Executive  Order  12866 

This  r\ile  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Refcvm.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  o£ 
business,  has  jiuisdiction  to  review  the' 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

There  are  an  estimated  16,000 
importers  who  are  presentiy  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  rule  will  affect  importers  of 
cotton  and  cotton-containing  products. 
The  majority  of  these  importers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration.  This  rule  will  lower  the 
assessments  paid  by  the  imprarters 
under  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  will  be  lowered,  the 
decrease  is  small  and  will  not 
significantly  affect  small  businesses. 

Also,  as  a  result  of  changes  in  the 
1997  HTS,  numbering  changes  in  the 
Import  Assessment  table  have  been 
made.  These  changes  present  no 
economic  impact  to  persons  subject  to 
this  regulation. 

When  the  assessment  table  in  the 
regulation  containing  HTS  numbers  was 
published  in  1992  it  included  about  700 
of  approximately  2,500  available  HTS 
cotton  containing  classifications.  These 
HTS  numbers  represented 
approximately  97  percent  of  the  aimual 
volume  of  imported  cotton  containing 
textiles  and  apparel.  The  other 
classifications  comprising  about  three 
percent  of  the  annual  import  volume 
were  omitted  from  the  assessment  table 
in  order  to  accomplish  the  goal  of  the 
program  to  maximize  assessment 
collection  while,  at  the  same  time, 
minimizing  the  overall  administrative 
biuden  involved. 

In  this  rule,  eleven  additional  HTS 
numbers  were  removed  fit)m  the  table 
because  assessments  collected  on  these 
numbers  have  been  insignificanL  Their 
removal  is  consistent  Mdth  the  overall 


intent  of  the  program.  The  assessments 
levied  on  the  cotton  content  of  these 
HTS  numbers  have  accoiuited  for  an 
average  of  0.11  percent  or  $17,383  of  the 
total  assessments  collected  over  the  last 
three  years.  Total  assessment  collections 
for  the  same  period  averaged 
$16,169,969.  Collections  on  the  four 
numbers  in  Chapter  53  averaged 
$12,000  over  the  last  three  years  and 
collections  on  the  seven  numbers  in     _ 
Chapter  54  averaged  $22,000  for  the 
same  period. 

The  current  assessment  on  imported 
cotton  is  $0.012874  per  kilogram  of 
imported  cotton.  The  amended 
assessment  is  $0.012412,  a  decrease  of 
$0.000462  or  a  3.6  percent  decrease 
from  the  current  assessment.  From 
January  through  December  1996 
approximately  $19,003,626  was 
collected  at  the  $0.012874  per  kilogram 
rate.  Should  the  volimie  of  cotton 
products  imported  into  the  U.S.  remain 
at  the  same  level  in  1997,  one  could 
expect  the  decreased  assessment  to 
generate  $18,319,495  or  a  3.6  percent 
decrease  from  1996. 

The  combined  effect  of  the 
elimination  of  the  eleven  HTS  numbers 
and  the  reduction  in  the  value  of 
imported  cotton  for  the  purpose  of  the 
assessment  mechanism  is  expected  to 
result  in  an  annual  reduction  in 
assessment  collections  of  approximately 
$718,131. 

^Paporwork  Reduction 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  of  1980  (44  U.S.C.  3501  et 
seq.)  the  information  collection 
requirements  contained  in  the 
regulation  to  be  amended  have  been 
previously  approved  by  OMB  and  were 
assigned  control  number  0581-0093. 

Background 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28. 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
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amended  Order  were  published  in  the 
Federal  Register  on  December  17, 1991, 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 
1992.  (57  FR  29181)  and  (57  FR  29431). 
respectively. 

This  rule  decreases  the  value  assigned 
to  imported  cotton  in  the  Cotton  Board 
Rules  and  Regulations  (7  CFR  1205.510 
(b)(2)).  This  value  is  used  to  calculate 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products.  Supplemental 
assessments  are  the  second  part  of  a 
two-part  assessment  The  fint  part  of 
the  assessment  is  levied  on  the  weight 
of  cotton  produced  or  imported  at  a  rate 
of  $1  per  bale  of  cotton  which  is 
equivalent  to  500  pounds  or  $1  per 
226.8  Idlograms  of  cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  die  practice  of 
assigning  the  calendar  year  average 
price  received  by  U.S.  fermers  for 
Upland  cotton  to  represent  the  value  of 
imported  cotton.  This  is  done  so  that  the 
assessment  on  domestically  produced 
cotton  and  the  assessment  on  imported 
cotton  and  the  cotton  content  of 
imported  products  remain  similar.  The 
source  for  the  average  price  statistic  is 
"Agricultural  Prices",  a  publication  of 
the  National  Agricultural  Statistics 
Service  (NASS)  of  the  Department  of 
Agriculture.  Use  of  the  average  price 
figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 


imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (61 
FR  31817)  on  June  21, 1996,  for  the 
purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$1.6931  per  kilogram.  This  number  was 
calculated  using  the  annual  average 
price  received  by  farmers  for  Upland 
cotton  during  the  calendar  year  1995 
which  was  $0,768  per  pound  and 
multiplying  by  the  conversion  factor 
2.2046.  Using  the  Average  Price 
Received  by  U.S.  farmers  for  Upland 
cotton  for  the  calendar  year  1996,  which 
is  $0,726  per  pound,  the  new  value  of 
imported  cotton  is  $1.6005  per 
kilogram.  The  amended  value  is  $0.0926 
per  kilogram  less  than  the  previous 
value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figures  are  obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 
One  kilogram  equals  2.2046  pounds. 
One  pound  equals  0.453597  kilograms. 

One  Dollar  Per  Bale  Assessment 
Converted  to  Kilograms 

A  500  pound  bale  equals  226.8  kg. 
(500X.453597). 

$1  per  bale  assessment  equals 
$0.002000  per  pound  (l-f-500)  or 
$0.004409  per  kg.  (l•^226.8). 


Supplemental  Aaeeesment  of  5/10  of 
One  Pnrcent  of  the  Value  of  the  Cotton 
Converted  to  Kilograms 

The  1996  calendar  year  average  {nrice 
received  by  producers  for  Upland  cotton 

Numbers  Changed 


is  $0,726  per  pound  or  $1.6005  per  kg. 
(0.726x2.2046)=  1.6005. 

Five  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.008003 
perkg.(1.6O05x.0O5). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  is  obtained  by  adding  the  $1 
per  bale  eqmvalent  assessment  of 
$0.004409  per  kg.  and  the  supplemental 
assessment  $0.008003  per  kg.  which 
equals  $0.012412  per  1^ 

The  current  assessment  on  imported 
cotton  is  $0.012874  per  kilogram  of 
imparted  cotton.  The  amended 
assessment  is  $0.012412,  a  decrease  of 
$0.000462  per  kilogram.  This  decrease 
reflects  the  decrease  in  the  Average 
Price  of  Upland  Cotton  Received  by  U.S. 
Farmers  during  the  period  January 
through  December  1996. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  the  figures 
in  this  table  have  been  revised.  These 
figures  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment 

As  a  result  of  changes  in  the 
Harmonized  Tariff  Schedule,  numbering 
revisions  to  the  Import  Assessment 
Table  used  in  the  Cotton  Research  and 
Promotion  program  were  necessary. 
These  changes  are  as  follows: 


Old  number 


5200110030 
5209316030 
5211210030 
6104622010 
6104622015 
6104622025 
6104632010 
610463202S 


New  number 


5209110036 
5200316035 
5211210035 
6104622011 
6104622021 
6104622028 
6104632011 
6104632028 


Comment 


Use  same 
Use  same 
Use  same 
Use  same 
Use  same 
Use  siune 
Use  same 
Use  same 


conversion 
conversion 
conversion 
conversion 
com^ersion 
conversion 
conversKxi 
conversion 


factor, 
factor. 

fttdOT* 

(actor. 

factor, 
factor. 


Hie  Cotton  Board,  the  cotton 
producer  and  cotton  importer  board  of 
dlrecton  that  assist  the  Secretary  in 
administering  the  import  assessment, 
has  requested  that  AMS  remove  certain 
HTS  numbers  from  the  assessment  table. 
AMS  has  accepted  this  recommendation 
and  has  removed  11  HTS  numbers  from 
the  assessment  table.  These  numb^ 
will  no  longer  be  subject  to  assessment 

The  1990  Amendments  to  the  Cotton 
Research  and  Promotion  Act  provided 


authority  to  implement  exemptions 
from  assessments  for  de  minimis  values 
or  quantities  of  cotton.  The  Act 
amendments  further  provided 
exemption  from  assessment  for  . 
industrial  products  made  of  cotton.  The 
Agency  implemented  the  first 
assessment  table  on  July  1, 1992  (56  FR 
29181)  and  stated  that  in  determining 
which  of  approximately  2.500  cotton 
containing  HTS  numbers  to  include,  the 
primary  objective  was  to  meet  the  intent 


of  the  1990  Act  amendments  by 
maximiring  assessment  collection  and 
at  the  same  time  minimiga  the  burden 
of  administering  the  assessment 
provision. 

It  was  determined  that  approximately 
97  percent  of  the  annual  volume  of 
imported  textiles  and  apparel  were 
classified  under  approximately  700  HTS 
numbers.  The  agency  determined  that 
limiting  assessmwits  to  these 
approximate  700  HTS  numben  would 
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accomplish  the  objective  of  maximizing 
assessment  collection  and  minimizing 
administrative  burden.  At  the  same 
time,  the  vast  majority  of  the  volume  of 
imported  cotton  textiles  and  apparel 
would  be  assessed. 

The  agency  has  determined  that  an 
additional  reduction  in  the  number  of 
HTS  numbers  assessed  is  consistent 
with  the  concept  of  excluding  from 
assessment  de  minimus  amounts  of 
cotton  and  is  also  consistent  with  the 
objective  of  maximizing  assessment 
collections  while  minimizing 
administrative  burdens. 

Eleven  numbers  found  in  the  HTS 
chapter  53  (man-made  Bber  filaments) 
and  chapter  54  (other  vegetable  fibers) 
have  been  removed.  Assessments  levied 
on  the  cotton  content  of  these  HTS 
numbers  have  accounted  for  an  average 
of  0.11  percent  or  $17,383  of  the  total 
assessments  collected  over  the  last  three 
years.  Total  assessment  collections  for 
the  same  period  averaged  $16,169,969. 
Collections  on  the  four  numbers  in 
Chapter  53  averaged  $12,000  over  the 
last  three  years  and  collections  on  the 


seven  numbers  in  Chapter  54  averaged 
$22,000  for  the  same  period. 

It  is  the  view  of  the  Cotton  Board  and 
AMS  that  elimination  of  these  11 
numbers  will  reduce  the  number  of  HTS 
numbers  subject  to  assessment  without 
■  any  appreciable  decrease  in  the  total 
assessments  collected.  Eliminating  these 
numbers  will  also  contribute  to 
lowering  the  overall  administrative 
burden  of  processing  and  collecting  the 
assessments. 

The  HTS  numbers  elimmated  from 
the  assessment  table  are  as  follows: 

Numbers  Deleted 

5309214010 
5309214090 
5309294010 
5311004020 
5407810010 
5407810030 
5407912020 
5408312020 
5408329020 
5408349020 
5408349090 

A  proposed  rule  with  a  request  for 
comments  was  published  in  the  Federal 


Register  (62  FR  31012)  on  June  6,  1997. 
No  conunents  were  received  during  the 
comment  period  (June  6  through  July  7, 
1997). 

During  the  comment  period 
additional  changes  to  the  Harmonized 
Tariff  Schedule  became  effective.  These 
changes  affected  seven  HTS  numbers 
subject  to  assessment  purstiant  to  this 
regulation  and  found  in  the  assessment 
table.  In  order  to  maintain  consistency 
between  the  HTS  and  the  assessment 
table  the  changes  to  these  seven 
numbers  have  been  incorporated  into 
the  assessment  table.  Each  of  the  seven 
numbers  was  divided  into  two  new 
numbers  to  provide  greater  detail  for 
statistical  reporting.  It  has  been 
determined  that  these  numbering 
changes  involve  no  physical  change  to 
the  products  they  represent.  Therefore, 
the  assessment  rate  is  not  affected  by  the 
change.  The  assessment  rate  for  each  of 
the  seven  numbers  has  been  applied  to 
each  of  the  two  new  replacement 
numbers  in  the  assessment  table.  The 
following  table  represents  the  changes: 


OWNo. 

New  No. 

Conver- 
sion fac- 
tor 

Assess- 
ment 
cents^ 

5205210000 

5205220000..™ „ 

5205230000  „ _ 

5205210020 
5205210090 
5205220020 
5205220090 
5205230020 
5205230090 
5205240020 
5205240090 
5205410020 
5205410090 
5205420020 
5205420090 
5205440020 
5205440090 

1.3791 
1.3791 
1.3791 
1.3791 
1.3791 

5205240000 

5205410000 _ 

5205420000 -.  

5205440000 

1.3791 
1.3791 
1.3791 
1.3791 
1.3791 
1.3791 
1.3791 
1.3791 
1.3791 

List  of  Sabiects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  amended 
as  follows: 

PAfrr  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Aathortty:  7  U.S.C  2101-2118. 

2.  In  §  1205.510.  paragraphs  (bH2)  and 
the  table  in  paragraph  (b)(3)(ii)  are 
revised  to  read  as  follows: 


11206.510    Levyofi 

(b)-  •  * 

(2)  The  12-month  average  of  monthly 
average  prices  received  by  U.S.  farmers 
will  be  calculated  annually.  Such 
average  will  be  used  as  the  value  of 
imported  cotton  for  the  purpose  of 
levying  the  supplemental  assessment  on 
imported  cotton  and  will  be  expressed 
in  kilograms.  The  value  of  imported 
cotton  for  the  purpose  of  levying  this 
supplemental  assessment  is  $1.6005  per 
kilogram. 

(3)*  •  • 

(ii)*  •  • 


Import  Assessment  Table 

[Raw  cotton  fiber] 


HTS  No. 

Conv.  fact 

Cents/kg. 

5201000500  

0 

1.2412 

5201001200  

0 

1.2412 

5201001400  

0 

1.2412 

5201001800  

0 

1.2412 

5201002200  

0 

1.2412 

5201002400  

0 

12412 

5201002800  

0 

12412 

5201003400  

0 

12412 

5201003800  

0 

12412 

5204110000  

1.1111 

1J791 

5204200000  

1.1111 

1.3791 

5205111000  

1.1111 
1.1111 
l.llfl 

1.3791 

5205112000  

1.3791 

5205121000  

1.3791 

5205122000  

1.1111 
1.1111 

1.3791 

5205131000  

1.3791 

5205132000  _ 

1.1111 

1.3791 

5205141000  

1.1111 

1.3791 
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Import  Assessment  Table— 

Continued 

[Raw  cotton  fiber] 

IMPORT  ASSESSMENT  TABLE— 

Continued 

[Raw  cotton  fiber] 

IMPOHI  ASSESSMENT  TABLE— 

Continued 
[Raw  ooOon  liMrl 

HTS  No. 

Conv.  fact 

Cents^. 

HTS  No. 

Conv.  fact 

Cents/kg. 

HTS  No. 

Conv.  fact 

Cem^kg. 

5205210020  

1.1111 

1,1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

0.5668 

0.5666 

0J>666 

0.5556 

0.5556 

0.5666 

0.5566 

1.1111 

8.5666 

1.1466 

1.1455 

1.1456 

1.1456 

1.1456 

1.1456 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1456 

1.1456 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1456 

1.1466 

1.1466 

1.1455 

1.1466 

1.1455 

1.1456 

1.1455 

1.1466 

1.1456 

1.1465 

1.1455 

1.1456 

1.1455 

1.1466 

1.1465 

1.1455 

1.1455 

1.1456 

1.1456 

1.1456 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

1.3791 

0.6896 

0.6886 

0.6896 

a6886 

0.6806 

0.6896 

0.6886 

1.3791 

0.6868 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

5206330000  

5208392020  

5208392090  

5208394090  

5208396090 

5208396020  

5208412000  

5208416000  _ 

5208418000  

5208421000 

1.1465 

1.1455 

1.1466 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1466 

1.1466 

1.1456 

1.1466 

1.1456 

1.1466 

1.1465 

1.1466 

1.1466 

1.1466 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1456 

1.1466 

1.1466 

1.1466 

1.1466 

1.1456 

1.1466 

1.1466 

1.1466 

1.1456 

1.1466 

1.1456 

1.1456 

1.1455 

1.1456 

1.1466 

1.1455 

1.0309 

1.0309 

1.1465 

1.1455 

1.1466 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

12796 

12796 

1.4218 

1.4218 

1.4218 

5209490090  

5209516030  

5209516050  

5209520020  

5209590020  

5209590040  

5209590000  

5210114020  

5210114040  

5210116020  

5210116040  

5210118080  ...   . 
5210118020  .... 

5210120000  

5210192090  

5210214040  

5210216020  

5210216060  

5210218020  

5210314020  

5210314040  

5210316020  

5210318020  

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

1.1466 

0.88/3 

0.8873 

0.8873 

0.8873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.8873 

0.6873 

0.6873 

0.8873 

0.6873 

0.8873 

0.6873 

0J873 

0.6873 

0.6873 

0.6873 

0.8873 

0.6873 

0.4165 

0.4165 

0.6873 

0.8873 

0.6873 

0.8873 

0.6873 

0.8873 

0.6873 

0J6873 

0.9164 

0.9164 

0.9164 

02884 

02864 

02884 

0.9184 

05727 

0.5727 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.5566 

0.5556 

0.4009 

0.4009 

0.4009 

a4009 

0.4009 

0.4009 

0.4009 

0.4009 

1.4218 
1.4218 
1.4218 
1.4218 
1.4218 
1.4218 
1.4218 
0.8631 
0.8531 
0.8631 
0.8631 
0.8631 
0.8631 
0.8631 
0.8631 
0.8631 
0.8531 
0.8631 
0.8631 
0.8631 
0J631 
0J631 
0.8531 

5205210090  

5205220020  

5205220090  

5206230020 

5205230090  

5205240020  

5205240090  

5205310000  

5205320000  

5205330000  

5205340000  

5205410020  

5205410090  „... 

5208423000 

5208424000  

5208425000 

5208430000  

5205420020  

5205420090  

5205440020 

5205440090  

5206120000  

5206130000  

5208492000  

5206494020  

5208494090  

5208496010  

5208496090  

5208498090  

5206140000  

5206220000  _ 

5206230000  

5208512000  

5206516060  

5208518090  ...» 

5208523020 

5208523040  

5208523090  

5208524020 „ 

5208524040  

5206524060  „ 

5208525020  

5206240000  

5206310000  

5207100000 

5207900000  

5208112020  

5208112040  . 

5208112090  

52104140W  

5210416000  „.. 

5210418000  

5210498090  

5210614040  

5210616020  

5210616040  

5210516080  

5211110090  

0.8631 
0.8531 
0.8531 
0.8531 
0.8631 
0.8631 
a8531 
0.8631 
a8631 

5208114020  

5208530000  

5208114060  

5208592020  

5208502090 

5208594000 

5208506090  

5209110020  

5209110036 

5209110000  

5209120020  

5209120040  

5209190020  

5209190040  

5209190060  

5209190090  

5209210090  

5209220020  

5209220040  

5209290040  

5209290090  

5209313000 „.. 

5209316020  

5209316035  .. 

5209316050  

52U9316090  

5209320020  

5208114090  

521 1120090 

0J631 

0.8631 

0J631 

0517 

0517 

0.8531 

0JS31 

0.8631 

0.8631 

5208118090  

5208124020  

5208124040  

5208124090  

5208126020  

5208126040  

5208126060  „. 

5208126090  

5211190020  

5211190060  

5211210025  

5211210035  

5211210050 _„. 

5211290090  

5211320020  ....  .  . 

5211390040  

5208128020  

5211390080  . 

5211490020 

5211490090  -... 

5211590020  

0.8631 
0J531 
a8631 
0J631 

5208128090  

5208130000  

5208192020  

5208192080 

5208194020  

5208194090  

5206196020  

5208196090 

5212146090  

5212156020  

5212216090  

5308214010  

5309214090  

5309294010  

5311004020  

5407810010  

5407810030  

1.1374 
1.1374 
1.1374 
0.3565 
0.3665 
0.3565 
1.1374 
0.7108 
0  7108 

5208224040  

5208224090  

5208226020  

5208226060  

5208228020  

5407912020  

04876 

5208230000  

5209320040  

5209390020 

5408312020  

04976 

5208292020 

5408329020  

5408349020  „. 

5408349095  

5509530030  

5509530060 

5513110020  

5513110040  

5513110060  

5513110090  _.. 

5513120000  

5513130020  

5513210020  

5513310000  ... 

0.4876 
0.4976 
0.4976 
0.6896 
0.6896 
0.4976 
0.4976 
0.4976 
0.4976 
0.4976 
0.4976 
0.4976 
0.4976 

5208292090  

5208294090  

5209390040  

5209390060  

5208296090  

5209390080  

5208298020 

5208312000  

5209390090 

5209413000  

5208321000  

5208323020  

5208323040  

5208323090  

5208324020  _ 

5208324040  

5208325020  .   ... 

5209416020  

5209416040  .„ 

520&420020  

5209420040 

5209430030 

5209430050  .„ 

5209490020 
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HTSNo. 

Conv.  fact 

Cents/kg. 

HTSNo. 

Conv.  fact 

Cents/kg. 

HTSNo. 

Ckxiv.  tact. 

Cents/kg. 

5614120020  

5516420060  ..„ 

.  <uiftQinnRn 

0.4000 

0.4009 

0.4009 

0.4000 

1.1455 

1.1455 

1.1455 

05727 

1.1455 

0.526 

0.5556 

08889 

1.1111 

1.1111 

1.1111 

0.5666 

0.0556 

01111 

1.0444 

1.1 

0.0778 

0.0722 

0.0778 

0.0778 

0.0889 

1.1111 

1.1111 

0.4489 

1.1455 

1.1455 

1.1455 

1.1456 

1.1455 

1.1455 

0.5727 

1.1455 

0.3534 

0.3534 

1.1455 

0.4296 

05727 

0.5727 

1.1465 

1.1455 

08591 

0.2864 

08591 

0.8501 

0.2864 

0.2864 

0.2864 

0.8681 

0.2894 

08681 

0.2894 

0.2894 

1.1574 

01157 

01157 

1.0094 

1.0004 

1.0094 

1.U094 

0.8806 

0.8806 

O8806 

0.8806 

0.2516 

02516 

0.4976 

0.4976 

04976 

0.4976 

1.4218 

1.4218 

1.4218 

0.7108 

1.4218 

0.6529 

0.6896 

1.1033 

1.3791 

1.3791 

tJ791 

0.6896 

O069 

0.1379 

1.2963 

1.3653 

0.0966 

0.0896 

O0966 

O0966 

O1103 

1.3791 

■^.3791 

0.5572 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

1.4218 

O7108 

1.4218 

0.4386 

0.4386 

1.4218 

0  533? 

0.7108 

0.7108 

1.4218 

1.4218 

1.0663 

03555 

1.0663 

1.0663 

0.3555 

0.3555 

0.3555 

1.0775 

0.3592 

1.077 

0.3592 

0.3592 

1.4366 

01436 

01436 

1.2529 

12529 

12529 

12529 

1.093 

1.093 

1.093 

1.093 

0.3123 

0.3123 

6103431550' 

6103431570 

02516 

02516 

O9002 

0.9002 

0.9207 

0.9002 

0.9002 

0.9312 

0.9312 

0.8806 

0.8806 

0.8806 

0.8806 

0.8806 

O8806 

0.8806 

0.8806 

0.3774 

0.3774 

0.3774 

03774 

0.3774 

0.3774 

0.3858 

0985 

0985 

0.985 

0.3078 

O3078 

0.985 

0985 

0985 

O3078 

O3078 

1.1322 

1.1322 

0.5032 

0.8806 

0.3774 

03774 

12581 

12445 

12445 

1.1201 

1.1201 

02489 

02489 

02489 

12445 

12445 

12445 

12445 

02489 

0.9956 

09956 

09956 

0.9956 

0.99S6 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

09956 

0.9956 

0.9966 

0.9956 

0.3111 

0.3111 

0.3123 

0.3123 

1.1173 

1.1173 

1.1428 

1.1173 

1.1173 

1.1558 

1.1558 

1.093 

1.093 

1.093 

1.093 

1.093 

1.093 

1.093 

1.093 

0.4684 

0.4684 

0.4684 

0.4684 

04684 

0.4684 

04789 

12226 

1.2226 

12226 

0382 

0.382 

12226 

12226 

1.2226 

0.382 

0.382 

1.4053 

1.4053 

0.6246 

1.093 

0.4684 

0.4684 

1.5616 

1.5447 

1.5447 

1.3903 

1.3903 

0.3089 

0.3089 

0.3089 

1.5447 

1.5447 

1.5447 

1.5447 

0.3069 

12357 

12357 

12357 

12357 

12357 

12357 

12357 

12357 

12357 

12367 

12357 

12357 

1.2357 

12357 

0.3861 

0.3861 

6109901049  

6109901050  „ 

6109901060  

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

1.1837 

1.1837 

1.1837 

1.1837 

1.1837 

1.1837 

1.1837 

1.1574 

1.1574 

1.1574 

1.1574. 

0263 

0263 

0.3046 

0263 

0263 

12581 

12581 

1.0064 

1.0064 

1.0064 

1.0064 

1.0064 

1.0064 

02516 

02516 

0.7548 

02516 

02516 

0.2516 

02516 

0.2516 

1.1322 

0.9435 

0.90U2 

0.9002 

0.9002 

1286 

0.9002 

0.9002 

0.9002 

0.9002 

02572 

02572 

02572 

1.0417 

1.0417 

02315 

03655 

08528 

1.0965 

12183 

1.0965 

1.0965 

0.9747 

0.3655 

0.948 

08953 

0.6847 

0.8847 

02633 

0.926/ 

1.1583 

1.0296 

0.3861 
0.3861 

6104220040  

0.3861 

5516930090  

5601210010  

6104220060  _- 

6104320000  

6104420010  

6104420020  

6104520010  „.. 

6104520020  

6104622006  

6104622011  

6104622016  

6104622021 

6109901065  

0.3861 

6109901090  

6110202005  

6110202010  

6110202015  

6110202020  

6110202025  

6110202030  

6110202035  

6110202040  

0.3861 

5601210090  

5601300000  

5602109090  

5602290000 

5602906000  

5604900000  

5607902000  .-» 

5606901000  

SfiQSSQ2300 

1.4692 
1.4602 
1.460e 
1.4602 
1^4602 
1.4602 
1.4602 
1.4366 

6104622026  

6104622028  

6110202045  

1.4366 

5608001000     . 

6110202065  

6110202075  

6110909022  

6110909024  

6110909030  

6110909040  

6110909042 — ^... 

6111201000  

6111202000  

1.4366 

5609004000  

6104622030  

6104622060  

1.4366 

5701104000 

03264 

5701109000  

5701901010  

5702109020 

6104632006  

6104632011  

0.3264 
0.4898 

6104632026  

0.3264 

5702312000  

5702411000  

S7n941P000 

6004632028  

6104632030  -. 

6104632060  

0.3264 
1.5616 
1.5616 

5702421000  

6104692030  

6105100010  

6111203000  „ 

6111205000  

6111206010  

12491 

5702913000 

5702991010 

12491 

6105100020  

12491 

5702991090 

6105100030  

6111206020  

12491 

5703900000  ...„ 

5801210000 

6105202010  

6111206030  

6111206040  

6111305020  

6111305040  

6112110050  

6112120010  

6112120030  

6112120040  

6112120050  

6112120060  

6112390010  

12491 

6105202030  

12491 

5801230000 

6106100010  

0.3123 

5801250010  

6106100020  

0.3123 

5801250020  

5801260020  

5802190000  -. 

5802300030  .-. 

5804291000  

6106100030  

0.9360 

6106202010  

0.3123 

6106202030  

0.3123 

6107110010  

03123 

6107110020  

6107120010  

0.3123 

5806200010 

0.3123 

5806200090  

5806310000 

5806400000  

SSOS 107000 

6107210010  

6107220015  

1.4053 

61T2490010  „... 

6114200006 

6114200010  

1.1711 

6107220025  

6107910040  

6108210010  

1.1173 
1.1173 

5808900010  

5811002000  

6001106000  

6114200015  

6114200020  

1.1173 

6108210020  

6108310010  

6108310020  

6108320010  

6108320015 

1.5062 

6114200040  

6114200046  

6114200052  

6114200060  

1.1173 

6001210000  

1.1173 

6001220000  

1.1173 

6001910010  

6001910020  

6001920020 

1.1173 

6108320025  

6114301010  

6114301020  

0.3192 

6108910005 

6108910015  

6108910025  

6108910030  

6108920030  

6109100006  ...., 

6109100007  

6109100009  

6109100012  

0.3192 

6001920030  

6114303030  .... 

6115198010  

6115929000  

0.3192 

6001920040  

6002203000  ..._ 

6002206000  

6002420000  

6002430010  

6002430080  

6002921000 

1293 
1293 

6115936020  

02873 

6116101300  

6116101720  

6116926420  

6116926430  

6116926440  

6116928800  

0.4637 
1.0585 
1.361 
1.5122 

6002930040  

6002930080 

6101200010  

6101200020  

6102200010  

6102200020  

6103421020    

6103421040 .. 

6103421050  

6103421070  

6103431520  

6103431540  

6109100014  

6109100018  

6109100023  .._ 

6109100027  

6109100037  

6109100040  

6109100045  

6109100060  

1.361 
1.361 

6117809510  

12098 

6117809540  

6201121000  

6201122010  ..„. 

6201122050  

6201122060  

6201134030  

6201921000  

0.4537 
1.1767 
1.1112 
0.8498 
0.8498 

6109100065  

6109100070  

6109901007  

0.3268 
1.1502 

6201921500  

6201922010  

1.4377 

6109901009  

12779 
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HTSNo. 

Conv.  tacL 

Centa/kg. 

HTSNo. 

Conv.  tacL 

CemsAq). 

HTSNo. 

Conv.  fact 

CenlaAtg. 

8201922021  „.. 

12871 

1.5975 

6204423050 

0.9546 

1.1848 

8208210020 

1.0683 

1.3136 

6201922031  

12871 

1.5975 

6204423060  

09546 

1  1848 

6208220000  

6208011010  

6208011020 

6208013010  

01245 
1.1456 
1.1456 
1.14S6 

01545 
1.4218 
1.4218 
1.4216 

6201922041  

12871 

1.5975 

6204522010  

1  2654 

1.5706 
1.5706 
15706 

6201922051  

1.0296 

12779 

6204522030 

12654 
12654 

6201922061  

1.0296 

12779 

6204522040  

6201931000  

0.3069 

0.3634 

6204522070 

1.0656 
1.0666 

1.3226 
1.3226 

6200201000  

6208203000 

1,1577 
0.9740 

1.4360 
121 

6201933511  

02574 

0.3195 

6204522080  

6201933521  

02574 

0.3195 

6204533010  

02664 

0.3307 

6209205030  _ 

0.0740 

121 

6201999060 

02574 

0.3195 

6204594060 

02684 

0.3307 
12364 
12364 

6200205035  

6209205040  

6209205045  

09749 
12186 
0.9740 

121 

1.5125 

121 

6202121000  

09372 

1  1633 

6204622010 

0.9961 
0.9961 

6202122010  

1.1064 

1.3733 

6204622025  _ 

6202122025  

1J017 

1.6157 

6204622050 

09961 
12451 
12451 

12364 
1.5454 
1.5454 

6209205050  

6209303020  

8209303040  ...       . 

0.9749 
02463 
02463 

121 

O3067 

O30S7 

6202122060 

0.8461 

1.0502 

6204624005 

6202122060      ..   . 

0J461 

1.0502 

6204624010  

6202134005  

02664 

0.3307 

6204624020  

0.9961 

12364 

8210109010  

02291 

02844 

6202134020  

0333 

0.4133 

6204624025 

12461 

1.5454 

6210403000  .      .. 

0.0301 

0.0485 

6202921000       ..._ 

1.0413 

12925 

6204624030  

12451 

1.5454 

6210405020  

0.4566 

05665 

6202921500  

1.0413 

12925 

6204624035 

12451 
12451 

1.5454 
1.5454 

6211111010  

6211111020  -.. 

01273 
01273 

0158 
0.158 

6202922026 

1.3017 

1.6157 

6204624040  

6202922061  

1.0413 

12925 

6204624045  

0.9061 

12364 

6211118010  _. 

1.1456 

1.4218 

8202922071  

1.0413 

12925 

6204624050  

0.9961 

12364 

6211118020 ,. 

1.1456 

1.4218 

6202931000  

03124 

0.3878 

6204624055  

0.9854 

12231 

8211320007  

0.8461 

1.0602 

6202935011  

02603 

0.3231 

6204624060  

0.9854 

12231 

8211320010  

1.0413 

12925 

6202935021  

02603 

0.3231 

6204624065  

i   0.9854 

12231 

6211320015  ..       „ 

1.0413 

12925 

6203122010  

O1302 

01616 

6204633510  

02546 

0.316 

6211320030  

0.9763 

12118 

6203221000  

1.3017 

1.6157 

6204633530  „... 

02546 

0.316 

6211320060  

0.9783 

12118 

6203322010  

12368 

1.5340 

6204633532 

02437 

0.3025 

6211320070  

0.9763 

12118 

6203322040  

12366 

1.5349 

6204633540  

02437 

0.3025 

8211330010  

0.3254 

0.4030 

6203332010 

01302 

01616 

6204692510  

0249 

0.3001 

6211330030  

0.3905 

0.4847 

6203392010  

1.1715 

1.4541 

6204692540  

02437 

0.3025 

6211330035  

0.3005 

04847 

6203399060  

02603 

0.3231 

6204699044  

0240 

0.3091 

6211330040  .. 

O3905 

0.4847 

6203422010  

0.0961 

12364 

6204699046  

0240 

0.3091 

6211420010  

1.0413 

12025 

6203422025  . 

0.9961 

12364 

6204609050 

0240 

O3091 

6211420020  

1.0413 

12825 

6203422050 „.. 

0.0961 

12364 

6205202015  

0.0061 

12364 

6211420025  

1.1715 

1.4541 

6203422090 

0.9961 

12364 

6205202020  

0.9961 

12364 

6211420060 

1.0413 
1  1715 

12025 
1.4641 
0J231 
0.3231 
03231 
0.3231 
.      0.3231 

6203424005  

12451 

1.5454 

6205202025  

09961 

12364 

6211420070 

6203424010  

12451 

1.5454 

6205202030  

09961 

12364 

6211430010 

6211430030 

02603 
02603 
02603 
02603 
02603 

6203424015  

0.9961 

12364 

6205202035  

1  1206 

1  3909 

6203424020  

12451 

1  5454 

6205202046 

0.9961 
09961 

12364 
12364 

6211430040  

6211430050  

6211430060 ..,. 

6203424025  

12451 

1.5454 

6205202050  

6203424030  

12451 

1.5454 

6205202060  

0.9961 

12364 

6203424035  

12451 

1.5454 

6205202065  

09061 

12364 

6211430066  ._ 

02603 

03231 

6203424040  „. 

09961 

12364 

6205202070  .. 

0.0061 

12364 

6212105020  

02412 

02994 

6203424045  

0.9961 

12364 

6205202075  

0J061 

12364 

6212109010  

0.9646 

1.1073 

6203424050  

0.9238 

1.1466 

6205302010  

0.3113 

03864 

6212109020 

02412 

02904 
0.3741 
02394 
1.4657 
4.3191 

6203424055  

0.9238 

1.1466 

6205302030 

0.3113 
0.3113 
0.3113 

0.3864 
0.3864 
03864 

8212200020  

6212900030  

6213201000 

0.3014 
Of029 
1.1800 
1.0628 
0.4724 

6203424060  

09238 

1.1466 

8205302040 

6203431500  

01245 

0.1545 

6205302050  

6203434010  

01232 
01232 

01529 
01529 

6205302070  

0.3113 
0.3113 

0.3864 
03884 

6213202000 

6203434020  .„ 

6205302080  

6213901000  ....     . 

05863 

6203434030  „.. 

01232 

0.1529 

6206100040  

0.1245 

0.1545 

6214900010 

09043 

1  1224 

6203434040  

01232 

01529 

6206303010  

0.9961 

12364 

6216000800  

02351 

02918 

6203498046  

0249 

0.3091 

6206303020  

09961 

12364 

6216001720 

0.6752 
12058 
12058 
1.0182 
0.2546 
0.8766 
0.8766 
1.1689 
0  81S2 

0.8381 
1  4966 

6204132010  

O1302 
0.1302 

01616 
0  1616 

6206303030  

0.9961 
0.9961 
0.0961 
0  9861 

12364 
12364 
12364 
12364 
03864 
0.3864 
0.3091 
1  347 

6216003800 

6204192000  

6206303040 

6216004100  

6217109510 

1.4966 
12638 
0.316 
1.088 

6204198090  

02603 
1.3017 

03231 
1  6157 

6206303050  

6204221000 

6206303060 

6217109530  

6301300010  

6204223030  

1.0413 
1.0413 

12925 
12925 

6206403010  

6206403030 

0.3113 
0.3113 
0249 

6204223040  

6301300020 

6302100010  

6302215010 

1.068 
1.4508 
1  0155 

6204223050  

1.0413 

12925 

6206900040 

6204223060  

1.0413 

12925 

6207110000  

1.0852 

6204223065  

1.0413 

12925 

6207199010  

0.3617 

0.4489 

6302215020  

0.8182 

1.0155 

6204292040  

032S4 

O4039 

6207210010  

1.1085 

1.3759 

6302217010  

1.1689 

1.4508 

6204322010  

12366 

1.5349 

6207210030  

1.1085 

1.3759 

6302217020  

1.1689 

1.4508 

6204322030  

1.0413 

12925 

6207220000  

0.3695 

0.4586 

6302217050  

1.1680 

1.4508 

6204322040  

1.0413 

12925 

6207911000  

1.1455 

1.4218 

6302219010  

0.8182 

1.0155 

6204423010  

12728 
0.9546 

1.5798 
1.1848 

6207913010  

1.1455 
1.1455 

1.4218 
1.4218 

6302219020  

6302219050  

0.8182 
0.8182 

1  0155 

6204423030  . 

6207913020  

1.0155 

6204423040  

0.9546 

1.1848 

6208210010  

1.0583 

1.3136 

6302222010  

O4001 

0.5078 
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HTSNo. 

Cww.tact. 

CmtaMQ. 

0.4061 

0.5078 

6302222020  

8302313010  

0.8182 

1.0155 

6302313060  

1.1688 

1.4606 

6302315060  

0.8182 

1.0156 

6302317010  

1.1686 

1.4608 

6302317020  

1.1686 

1.4608 

6302317040  

1.1686 

1.4608 

8302317060  

1.1668 

1.4606 

6302319010  

0.8182 

1.0155 

6302319020  

0.8182 

1.0155 

6302319040  

0.8182 

1.0156 

6302319060  

0.8182 

1.0156 

6302322020  

0.4061 

0.5078 

6302322040  

0.4091 

0.5078 

6302402010  

0.9636 

1.2331 

6302511000  

0.5844 
0.8766 

0.7264 

6302512000  

1.088 

6302513000  

0.5844 

0.7254 

6302514000  

0.8182 

1.0196 

6302000010  

1.1686 

1.4508 

6302600020  

1.062 

1.3067 

8302600030  

1.062 

1J067 

6302910006  

1.052 

1J057 

6302910015  

1.1686 

1.4506 

6302910025  

1.052 

1.3067 

6302910035  

1.062 

1.3067 

6302910045  

1.052 

1.3067 

6302910050  

1.052 

1.3067 

6302910060  

1.062 

1.3067 

6303110000  

0.9448 
0.6429 

1.1727 

6303610000  

0.798 

6304111000  

1.0629 

1.052 

1.1689 

1.3193 

6304190600  

1.3067 

6304191000  ._ 

1.4506 

6304191500  

0.4091 

0.5078 

6304192000 

0.4061 
0.9351 

0.5078 

6304910020  

1.1606 

6304920000 

0.9361 
1.181 
0.9936 
0.5844 

1.1606 

6605901540 

1.46S0 

6605902060  

1.2331 

8506002545 

0.7254 

Datad:  August  25, 1997. 

Administrator,  AffictUtural  MarkBUng 
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Tuesday 
September  2,  1997 


Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Migratory  Bird 
Hunting  Regulations  on  <)ertaln  Federal 
Indian  Reservations  and  Ceded  l.ands  for 
the  1997-88  Early  Season;  Final  Rule 
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DEPARTMENT  OF  TME  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20  ^ 

RIN  1018-AE14 

MORATORY  BIRO  HUNTING; 
Migratory  Bird  Hunting  Regulations  on 
Certain  Federal  Indian  Reservations 
and  Ceded  Lands  for  the  1997-98  Early 
Season 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnOM:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
hidian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service)  recognition 
of  their  authority  to  regulate  hunting 
under  established  guidelines.  This  rule 
allows  the  establishment  of  season  t>ag 
limits  and.  thus,  harvest  at  levels 
compatible  with  populations  and 
habitat  conditions. 
DATE:  This  rule  takes  effect  on 
September  1. 1997. 
ADDRESSES:  The  public  may  inspect 
comments  received,  if  any,  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  during  normal 
business  hours  in  Room  634,  ArUngton 
Square  Building,  4401  N.  Fairfax  Drive. 
Arlington.  Virginia.  The  public  should 
send  communications  regarding  the 
dociunents  to:  Director  (FWS/MBMO). 
U.S.  Fish  and  Wildlife  Service,  ms 
634— ARLSQ,  1849  C  Street.  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel.  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service.  (703/358-1714). 
SUPPt.EMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captiued.  killed,  possessed,  sold, 
piirchased,  shipped,  carried,  exported  or 
transported. 

hi  me  August  11, 1997,  Federal 
Register  (62  FR  43042),  the  Service 
proposed  special  migratory  bird  bunting 
regulations  for  the  1997-98  hunting 
season  for  certain  Indian  tribes,  under 


the  guidelines  described  in  the  June  4. 
1985,  Federal  Register  (50  FR  23467). 
The  guidelines  respond  to  tribal 
requests  for  Service  recognition  of  their 
reserved  hunting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 
regulate  hunting  by  both  tribal  members 
and  nonmembers  on  their  reservations. 
The  guidelines  include  possibilities  for: 

(1)  on-reservation  hunting  by  both 
tribal  members  and  nonmembers,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  on-reservation  hunting  by  tribal 
members  only,  outside  of  usu^  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  off-reservation  hunting  by  tribal 
membera  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibiUty  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
estabUshed  under  the  guidelines  must 
be  consistent  with  the  March  10  - 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada. 

hi  the  March  13, 1997.  Federal 
Register  (62  FR  2054),  the  Service 
requested  that  tribes  desiring  special 
himting  regulations  in  the  1997-98 
himting  season  submit  a  proposal 
including  details  on: 

(1)  requested  season  dates  and  other 
regulations  to  be  observed; 

(2)  harvest  anticipated  under  the 
requested  regulations; 

(3)  methods  that  will  be  employed  to 
massure  or  monitor  harvest; 

(4)  steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the 
migratory  bird  resource;  and 

(5)  tribal  capabiUties  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  hunting  regulations 
estabUshed  by  the  State(s)  in  whidi  an 
Indian  reservation  is  located.  The 
Service  has  successfully  used  the 
guidelines  since  the  1985-86  hunting 
season.  The  Service  finalized  the 
guidelines  beginning  with  the  1988-89 
hunting  season  (August  18, 1988, 
Federal  Register  [53  FR  31612]). 

Although  the  proposed  rule  included 
generalized  regulations  for  both  early- 
and  late-season  hunting,  this 
rulemaking  addresses  only  the  early- 
season  proposals.  L,ate-season  hunting 
will  be  addressed  in  late-September.  As 
a  general  rule,  early  seasons  begin 
during  September  each  year  and  have  a 


primary  emphasis  on  such  species  as 
mourning  and  white- winged  dove.  Late 
seasons  begin  about  October  1  or  later 
each  year  and  have  a  primary  emphasis 
on  waterfowl. 

Conunents  and  Issues  Concerning 
Tribal  Proposals 

For  the  1997-98  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  for  20  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  earUer, 
only  those  with  early-season  proposals 
are  included  in  this  final  rulemaking;  12 
tribes  have  proposals  with  early 
seasons.  Comments  and  revised 
proposals  received  to  date  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  11, 1997,  closed  on  August 
21, 1997.  Because  of  the  necessary  brief 
comment  period,  the  Service  will 
respond  to  any  comments  received  on 
the  proposed  rule  and/ or  these  early- 
season  regulations  not  responded  to 
herein  in  the  September  late-season 
final  rule. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16,  1988, 
Federal  Renter  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18. 1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideraticm 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  were  conducted  to  ensure 
that  actions  resulting  from  these 
regulatory  proposals  will  not  likely 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat. 
Findings  from  these  consultations  are 
included  in  a  biological  opinion  and 
may  have  caused  modification  of  some 
regulatory  measiu^s  previously 
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proposed.  The  final  frameworks  reflect 
any  modifications.  The  Service's 
biological  opinions  resulting  from  its 
Section  7  consuJtation  are  public 
documents  available  for  public 
inspection  in  the  Service's  Division  of 
Endangered  Species  and  M6MO,  at  the 
address  indicated  under  the  caption 
ADDRESSES. 

Executive  Order  (E.O.)  12866 

Collectively,  the  rules  covering  the 
overall  fi-ameworks  for  migratory  bird 
hunting  are  economically  significant 
and  are  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  luider 
E.0. 12866.  This  rule  is  a  small  portion 
of  the  overall  migratory  bird  hunting 
frameworks  and  was  not  individually 
submitted  and  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.0. 12866. 

Congreesional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8),  this 
rule  has  been  submitted  to  Congress  and 
has  been  declared  major.  Because  this 
rule  establishes  himting  seasons,  this 
rule  qualifies  for  an  exemption  under  5 
U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  taVn 
efEect  immediately. 

Regulatory  Flexibility  Act 

Overall,  migratory  bird  hunting 
regulations  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  hi  the  March 
13. 1997,  Federal  Register,  the  Service 
reported  measures  it  took  to  comply 
with  requirements  of  the  Act  One 
measure  was  to  prepare  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1996 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities,  llie  Analysis  estimated 
that  migratory  bird  huntera  would 
spend  between  $254  and  $592  million  at 
small  businesses  in  1996.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  Office  of  Migratory  Bird 
Management 

Paperworic  Reduction  Act 

The  Department  examined  these 
regulations  under  the  Paperwork 
Reduction  Act  of  1995  and  found  no 
information  collection  requirements. 

R/^nlatioiM  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 


regulations.  Thus,  w^en  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  tribes  would  have  insufficient  time 
to  communicate  these  seasons  to  their 
member  and  non-tribal  huntera  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions. 

Therefore,  the  Service,  imder  the 
authority  of  the  Migratory  Bird  Treaty 
Act  of  July  3, 1918.  as  amended  (40  Stat 
755;  16  U.S.C.  703  et  seq.),  prescribes 
final  himting  regulations  for  certain 
tribes  on  Federal  Indian  reservations 
(including  off-reservation  trust  lands), 
and  ceded  lands.  The  regulations 
specify  the  species  to  be  hunted  and 
establish  season  dates,  bag  and 
possession  limits,  season  length,  and 
shooting  hours  for  migratory  game  birds. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

Unfunded  Mandates  R^nn  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq.,  that  tills 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justica  Reform— Executive  Older 
12988 

The  Department,  in  promulgating  thi« 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  ^tions  3(a)  and 
3(b)(2)  of  Executive  Order  12968. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  I  of  Titie  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  20-[AMENDED] 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

1.  AUTWNVTY:  16  U.S.C.  703-712  and  16 
U.S.Q  742  8-i.  (Editorial  Note:  The 
fdUowing  hunting  regulations  provided  tat 


by  $  20.110  of  50  CFR  put  20  will  not  appear 
in  the  Code  of  Federal  Regulations  liecauBe 
of  their  seasonal  natUTe). 

2.  Section  20.110  is  revised  to  read  as 
follows: 

120.110    Seasons,  limits  and  othar 
regulations  for  certain  Federal  Indian 
reaarvationa,  Indian  Tarrttory,  and  cadad 

(a)  Colorado  River  Indian  Tribes.  Parker, 
Arizona  (Tribal  Members  and  Non-tribal 
Hunters) 

Doves 

Season  Dates:  Open  September  1, 
close  September  15,  1997;  then  open 
November  16,  close  January  15, 1998. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  for  all  persons  14  yeara  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
peraon  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Fond  du  Lac  Band  of  lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

Ducks 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  13. 
close  November  23. 1997. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards;  only  5  of 
which  may  be  hen  mallards;  4  black 
ducks;  4  redheads,  4  pintails  and  2 
canvasbacks. 

Mergansen 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  13, 
close  November  23, 1997. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

vjOOoO 

Minnesota  1854  Zone: 
Season  Dates:  Open  September  6, 
close  November  23, 1997. 
Daily  Bag  Limit:  10  geese. 

Coots  and  Common  Moorhens 
(Gallinule) 

Minnesota  1854  Zone: 


46422 
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Season  Dates:  Open  September  13, 
close  November  23,  1997. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Minnesota  1854  Zonm: 

Season  Dates:  Open  September  6, 
dose  November  23, 1997. 

Daily  Bag  limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Common  Snipe 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  1, 
close  November  23,  1997. 

Daily  Bag  Limit:  8  snipe. 

Woodcock 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  1, 
close  November  23,  1997. 

Daily  Bag  Limit:  5  woodcock. 

General  Conditions: 

(i)  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off- 
Reservation  Code.  This  Model  Code  was 
the  subject  of  the  stipulation  in  Lac 
Courte  Oreilles  v.  State  of  Wisconsin 
regarding  migratory  bird  hunting. 
Except  as  modified  herein,  these 
amended  regulations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
shooting  hour  regulations  in  50  CFR 
Part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  %vill 
comply  with  State  regulations  providing 
for  cl(»ed  and  restricted  waterfowl 
hunting  areas. 

(iv)  Minnesota-Duck  Blinds  and 
Decoys.  Tribal  members  himting  in 
Minnesota  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
applicable  State  statutes. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 


birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit 

(c)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Suttons  Bay, 
Michigan  (Tribal  Members  Only) 

Ducks 
Michigan,  1836  Treaty  Zone: 
Season  Dates:  Open  September  20, 
1997,  close  January  20, 1998. 

Daily  Bag  Limit:  10  ducks,  which  may 
include  no  more  than  1  pintail,  1 
canvasback.  1  black  duck,  1  hooded 
merganser,  2  wood  ducks,  2  redheads, 
and  5  mallards  (only  2  hen  mallards). 

Canada  Geese 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  November  30, 1997,  and  open 
January  1, 1998,  close  February  8, 1998. 

Daily  Bag  Limit:  5  geese. 

General  Conditions:  A  valid  Grand 
Traverse  Band  Tribal  license  is  required 
for  all  persons  12  years  and  older  and 
must  be  in  possession  before  taking  any 
wildlife.  All  other  basic  regulations 
contained  in  50  CFR  part  20  are  valid. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  tribal  office  in 
Suttons  Bay,  Michigan. 

Sora  Rails 
Michigan  1836  Treaty  Zone: 
Season  Dates:  Open  September  1, 

close  November  14, 1997. 
Daily  Bag  Limit:  5  rails. 

Common  Snipe 
Michigan  1836  Treaty  Zone: 
Season  Dates:  Open  September  1, 

close  November  14. 1997. 
Daily  Bag  Limit:  5  snipe. 

Woodcock 
Michigan  1836  Treaty  Zone: 
Season  Dates:  Open  September  1, 

close  November  14, 1997. 
Daily  Bag  Limit:  5  woodcock. 

(d)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin  (Tribal 
Members  Ordy) 

Ducks 

Wisconsin  and  Miimesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1,,1^7. 


Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards;  only  5  of 
which  may  be  hen  mallards;  4  black 
ducks;  4  redheads.  4  pintails  and  2 
canvasbacks. 

Michigan  1836  and  1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1,  1997. 

Daily  Bag  Limit:  10  dycks.  including 
no  more  than  5  mallards;  only  2  of 
which  may  be  hen  mallards;  2  black 
ducks;  2  redheads,  2  pintails  and  1 
canvasback. 

Mergansers 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1997. 

Daily  Bag  Limit:  5  mergansers. 

Michigan  1836  and  1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1997. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Canada  Geese 

Wisconsin  and  Minnesota  1837  and 
1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1,  1997. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  blue,  snow  or  white-fronted 
geese  taken. 

Michigan  1836  and  1842  Treaty  2^ne: 

Season  Dates:  Open  September  15, 
close  December  1, 1997.  In  addition,  the 
same  dates  and  season  length  permitted 
the  State  of  Michigan  during  the  Special 
September  Canada  goose  Season. 

Daily  Bag  Limit:  10  Canada  geese, 
minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken.  In  addition, 
the  same  bag  limit  permitted  the  State 
of  Michigan  during  the  Special 
September  Canada  goose  Season. 

Geese:  Blue,  Snow  and  White-fronted 

LjOGSG 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1997. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 

B.  Michigan  1836  and  1842  Treaty  ' 
Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1997. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 
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Other  Migratory  Birds:  Coots  and 
Coounon  Moorhens  (Common 
Gallinules) 

A.  Wisconsin  and  Miimesota  1837 
and  1842  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1997. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 

B.  Michigan  1836  and  1842  Treaty 
Zones: 

Season  Dates:  Open  September  15, 
December  1. 1997. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens  (common 
gallinules).  singly  or  in  the  aggr^ate. 

Sora  and  Vii^ginia  Rails 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Open  September  15. 
close  December  1, 1997. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

B.  Michigan  1836  and  1842  Tr^ty 
Zones: 

Season  Dates:  Open  September  15. 
close  December  1, 1997. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

Common  Snipe 

A.  Wisconsin  and  Miimesota  1837 
and  1842  Zones: 

Season  Dates:  Open  September  15. 
close  December  1, 1997. 

Daily  Bag  Limit:  8  common  snipe. 

B.  Michigan  1836  and  1842  Treaty 
Zones: 

Season  Dates:  Open  September  15. 
close  December  1, 1997. 

Daily  Bag  Limit:  8  common  snipe. 
Woodcock 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Open  September  2. 
close  November  30, 1997. 
Daily  Bag  Limit:  5  woodcock. 

B.  Michigan  1836  and  1842  Treaty 
Zones: 

Season  Dates:  Open  September  1. 
close  December  1, 1997. 

Daily  Bag  Limit:  5  woodcocL 

General  Conditions: 

(i)  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  [i^mit 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 


,    Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Courte  Oreilles 
V.  State  of  Wisconsin  regarding 
migratory  bird  hunting.  Except  as 
modified  herein,  these  amended 
regulations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
shooting  hour  regulations  in  50  CSHl 
Part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  odier  conditions 
generally  applicable  to  migratory  bird 

hunting 

(iii)  Tribal  members  in  each  zone  will 
comply  with  tribal  regulations 
providing  for  closed  and  restricted 
waterfowl  himting  areas.  These 
regulations  generally  incorporate  the 
same  restrictions  contained  in  parallel 
state  regulations. 

(iv)  Minnesota  and  Michigan-Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  applicable  State  statutes. 
Tribal  members  hunting  in  Michigan 
will  comply  with  tribal  codes  that 
contain  provisions  parallel  to  Michigan 
law  regarding  duck  blinds  and  decoys. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  imless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit 

(e)  Kalispel  Tribe,  Kalispel  Reservation. 
Usk.  Washington  (Tribal  Members 
Only). 


Ducks 

Season  Dates:  Open  September  15, 
1997.  close  January  31, 1998. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  3 
pintails,  2  hen  mallards,  and  1 
canvasback. 

Geese 

Season  Dates:  Open  September  15. 
1997,  close  January  31, 1998. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  4  dark  geese  but  not 


more  than  3  light  geese.  The  possession 
limit  is  twice  the  daily  bag  limit. 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  tribal  ceded 
lands  permit 

(f)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers). 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1. 
close  September  30, 1997. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1. 
close  September  30, 1997. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  reflectively. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  aU 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20.  regarding 
shooting  hours  and  maimer  of  taking.  In 
addition,  each  waterfowl  himter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp]  signed  in  ink  across  the  face. 
Special  r^ulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(g)  Oneida  Tribe  of  Indians  of 
Wisconsin.  Oneida.  Wisconsin  (Tribal 
Members). 

Ducks 

Season  Dates:  Open  September  15, 
close  November  20,  1997. 

Daily  Bag  and  Possession  Limits:  5 
ducks,  including  no  more  than  3 
mallards  (oidy  1  of  which  can  be  a 
mallard  hen),  4  wood  ducks,  1 
canvasback,  1  redhead,  2  pintails,  and  1 
hooded  merganser.  Possession  limit  is 
twice  the  daily  bag  limit 

Geese 

Season  Dates:  Open  September  1. 
close  December  31, 1997. 

Daily  Bag  and  Limits:  3  Canada  geese, 
that  must  be  tagged  after  harvest  with 
tribal  tags.  The  tribe  will  reissue  tags 
upon  r^stration  of  the  daily  bag  limit 
A  season  quota  of  150  birds  is  adopted. 
If  the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 

Woodcock  " 

Season  Dates:  Open  September  1. 
close  November  16. 1997. 

Daily  Bag  and  Possession  Limits:  5 
and  10  woodcock,  respectively. 
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General  Conditions:  Indians  and  non- 
Indians  hunting  on  the  Oneida  Indian 
Reservation  or  on  lands  under  the 
jurisdiction  of  the  Oneida  Nation  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50  CFR. 
Indian  hunters  are  exempt  &om  the 
requirement  to  purchase  a  Migratory 
Waterfowl  Himting  and  Conservation 
Stamp  (Duck  Stamp)  and  the  plugging  of 
shotgun  to  limit  capacity  to  3  shells. 

(h)  Point  No  Point  Treaty  Tribes, 
Kingston.  Washington  (Tribal  Hunters). 

Ducks 

Season  Dates:  Open  September  15. 
1997,  close  January  15, 1998. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  1  female 
mallard,  2  pintails,  1  canvasback  and  2 
redheads.  The  season  on  wood  ducks 
and  harlequin  ducks  is  closed. 
Possession  limit  is  twice  the  daily  bag 
limit 

oooso 

Season  Dates:  Open  September  15, 
1997,  close  January  15, 1998. 

Daily  Bag  and  Possession  Limits:  4 
geese,  and  may  include  no  more  than  3 
light  geese.  The  season  on  Aleutian  and 
Cackling  Canada  geese  is  closed. 
Possession  limit  is  twice  the  daily  bag 
limit 

Brant 

Season  Dates:  Open  September  15, 
close  January  15, 1997. 

Daily  Bag  and  Possession  Limits:  2 
and  4  brant,  respectively. 

Coots 

Season  Dates:  Open  September  15, 
1997.  close  January  15, 1998. 
Daily  Bag  Limits:  25  coots. 

Mourning  Doves 

Season  Dates:  Open  Septembet  1. 
close  September  30, 1997. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Snipe 

Season  Dates:  Open  September  1, 
close  December  16, 1997. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

(i)  Seminole  Tribe  of  Florida.  Big 
Cypress  Seminole  Reservation. 
Qewiston,  Florida  (Tribal  and  Non- 
tribal  Hunters). 

Mourning  Doves 

Season  Dates:  Open  September  14, 
1997,  close  January  18, 1998. 

Daily  Bag  and  Possession  Limits:  12 
and  24  doves,  respectively. 


General  Conditions:  Hunting  would 
be  on  Sundays  only  from  1:00  p.m.  to 
simset.  All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply. 

(j)  Squaxin  Island  Tribe,  Squaxin  Island 
Reservation.  Shelton.  Washington 
(Tribal  Members) 

Ducks 

Season  Dates:  Open  September  15, 
1997,  close  January  15, 1998. 

Daily  Bag  and  Possession  Limits:  5 
ducks,  including  no  more  than  1 
canvasback.  The  season  on  harlequin 
ducks  is  closed.  Possession  limit  is 
tvnce  the  daily  bag  limit 

Geese 

Season  Dates:  Open  September  15, 
1997,  close  January  15, 1998. 

Daily  Bag  and  Possession  Limits:  4 
geese,  and  may  include  no  more  than  2 
snow  geese  and  1  dusky  Canada  goose. 
The  season  on  Aleutian  and  Cackling 
n^nnflH  geese  is  closed.  Possession  limit 
is  twice  the  daily  bag  limit 

Brant 

Season  Dates:  Open  September  15, 
close  December  31, 1997. 

Daily  Bag  and  Possession  Limits:  2 
and  4  brant  respectively. 

Coots 

Season  Dates:  Open  September  15. 
1997,  close  January  15, 1998. 

Daily  Bag  Limits:  25  coots. 


Snipe 

Season  Dates:  Open  September  15, 
1997,  and  close  January  15, 1998. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

Band-tailed  Pigeons 

Season  Dates:  Open  September  15, 
close  DecembOT  1, 1997. 

Daily  Bag  and  Possession  Limits:  2 
and  4  pigeons,  respectively. 

General  Conditions:  All  tribal  himters 
must  obtain  a  Tribal  Himting  Tag  and 
Permit  from  the  tribe's  Natural 
Resources  Department  and  must  have 
the  permit,  tdong  with  the  member's 
treaty  enrollment  card,  on  his  or  her 
person  while  hunting.  Shooting  hours 
are  one-half  hour  before  siuirise  to  one- 
half  hour  after  sunset  and  steel  shot  is 
required  for  all  migratory  bird  himting. 
Other  special  regulations  are  available  at 
the  tribal  office  in  Shelton.  Washington. 


(k)  Tulalip  Tribes  of  Washington. 
Tulalip  Indian  Reservation.  MarysvUle, 
Washington  (Tribal  Members) 

Ducks/Coot 

Season  Dates:  Open  September  15. 
1997,  and  close  February  1, 1998. 

Daily  Bag  and  Possession  Limits:  6 
and  12  ducks,  respectively;  except  that 
bag  and  possession  limits  are  restricted 
for  blue-winged  teal,  canvasback, 
harlequin,  pintail,  and  wood  duck  to 
those  established  for  the  Pacific  Flyway 
by  final  Federal  frameworiu,  to  be 
announced. 

Geese 

Season  Dates:  Open  September  15. 
1997.  and  close  February  1, 1998. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  for  brant  and  caclding  and 
dusky  Canada  geese  are  those 
established  for  the  Pacific  Flyway  in 
accordance  with  final  Federal 
frameworks,  to  be  announced.  The 
tribes  also  set  a  maximiim  annual  bag 
limit  on  ducks  and  geese  for  those  tribal 
members  who  engage  in  subsistence 
hunting. 

Snipe 

Season  Dates:  Open  September  15, 
1997,  and  close  February  1, 1998. 

Daily  Bag  and  Possession  Limits:  6 
and  12  snipe,  respectively. 

General  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  himting 
a  valid  hunting  permit  from  the  Tulalip 
tribes.  Also,  non-tribal  members  sixteen 
yeara  of  age  and  older,  hunting  pursuant 
to  Tulalip  Tribes'  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
enforced  by  the  tribes  and  available  at 
the  tribal  office. 

(1)  White  Mountain  Apache  Tribe.  Port 
Apache  Indian  Reservation,  Whiteriver. 
Arizona  (Tribal  Members  and  Non-trAal 
Hunters). 

Band-tailed  Pigeons  ' 

Season  Dates:  Open  September  1. 
close  September  10. 1997. 

Daily  Bag  and  Possession  Limits:  3 
and  6  pigeons,  respectively. 
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Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  10, 1996. 

Daily  Bag  and  Possession  Limits:  8 
and  16  doves,  respectively. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  die  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  nontribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20  regarding  shooting  hours  and  manner 
of  ta^g. 

Dated:  August  26, 1997. 
Williun  L.  Lrary, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

IFR  Doc.  97-23239  Filed  8-27-97;  3:24  pm] 
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Part  V 

Department  of  the 
Treasury 

Fiscal  Service 

31  CFR  Part  212 

Taxpayer  Identifying  Number 

Requirement;  Proposed  Rule 


46428  Federal  Register  /  Vol.  62.  No.  169  /  Tuesday,  September  2,  1997  /  Proposed  Rules 


DEPARTiyiENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  212 
RW  1510-AA61 

Taxpayer  Identifying  Numbar 
Requirement  « 

AQBICY:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Debt  Collection 
Improvement  Act  of  1996  (DCIA) 
requires  that  executive  agencies  include 
the  taxpayer  identifying  number  (TIN) 
of  each  person  to  whom  payment  may 
be  made  with  each  payment  request 
submitted  to  a  disbursing  official  on  a 
certified  voucher.  Effective  six  months 
after  the  date  of  publication  of  the  final 
rule,  all  disbursing  officials  will  be 
required  to  reject  any  executive  agency 
payment  request  that  does  not  include 
the  TIN.  This  requirement  will  ensure 
that  TINs  of  Federal  payment  recipients 
are  available  to  facilitate  debt  collection 
by  offset  of  Federal  payments  imder  the 
DQA,  and  for  vendor  income  reporting 
to  the  Internal  Revenue  Service  (IRS)  as 
mandated  by  the  Internal  Revenue  Code 
of  1986  (IRC). 

DATES:  Comments  must  be  received  by 
November  3,  1997. 

ADORESSeS:  Comments  should  be  sent  to 
Carolyn  M.  Austin-Diggs.  Director,  Asset 
Management  Policy  and  Planning 
Division.  Financial  Management 
Service.  U.S.  Department  of  the 
Treasuiy,  Room  414, 401 14th  Street 
S.W..  Washington,  IX:  20227. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dean  Balamaci  (Director,  Program 
Implementation)  at  202-674-6670, 
Barbara  Wiss  (Program  Specialist)  at 
202-674-7491,  Catherine  McHu^ 
(Policy  Specialist)  at  202-674-7497.  or 
Laurie  Levin  (Attorney-Advisor)  at  202- 
874-8615.  This  dociunent  is  available 
on  the  Internet  home  page  of  the 
Financial  Management  Service:  http:// 
www.fms.trea8.gov. 

SUPPiatCNTARY  INFORMATION: 

Background 

On  April  26. 1996.  the  DCIA  was 
enacted  as  Chapter  10  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  Public  Law 
104-134, 110  StaL  1321-358.  A  ma)or 
purpose  of  the  DQA  is  to  enhance  the 
government- wide  collection  of 
delinquent  debts  owed  to  the  Federal 
Government  Among  other  things,  under 
the  DCIA,  an  eligible  Federal  payment 
will  be  reduced  or  withheld  to  pay  the 


recipient's  delinquent  debt  owed  to  the 
United  States.  This  process,  known  as 
"offset,"  also  may  be  used  to  collect 
delinquent  debts  owed  to  States, 
including  past-due  child  support. 

The  Financial  Management  Service 
(FMS)  is  responsible  for  the 
implementation  of  centralized 
administrative  offiset  of  Federal 
payments  for  the  collection  of 
delinquent  nontax  debt  in  accordance 
with  the  provisions  of  the  EXDIA.  In 
addition.  FMS,  as  the  Treasury 
disbursing  agency,  is  responsible  for  the 
disbursement  of  public  money  for  the 
executive  branch.  31  U.S.C  3321. 

Section  3100l(y)  of  the  DCIA, 
codified  at  31  U.S.C.  3325(d).  requires 
that  the  head  of  an  executive  agency 
include  with  each  certified  voucher 
submitted  to  a  disbursing  official 
pursuant  to  31  U.S.C.  3325(a)  the  TIN  of 
each  person  to  whom  payment  may  be 
made  under  the  voucher.  To  ensure  {hat 
agencies  comply  with  this  DQA 
provision,  which  was  effective  April  26, 
1996,  FMS  is  issuing  this  puroposed  rule. 

Federal  agencies  are  advised  that 
effective  six  months  after  the  date  of 
publication  of  the  final  rule,  all 
disbursing  officials  will  reject  any 
executive  agency  payment  request  that 
does  not  include  the  TIN  of  the 
per8on(s)  to  whom  payment  may  be 
made,  i.e.,  the  payee(s).  For  purposes  of 
this  proposed  rule,  "person"  does  not 
include  a  Federal  agency. 

Payments  made  by  the  legvlative  and 
judicial  branches  of  the  Federal 
Government  will  be  included  in  the 
offiset  program,  but  those  payments  are 
not  made  by  the  executive  branch  and 
therefore  are  not  covered  by  this 
regulation.  We  encourage  the  legislative 
and  judicial  disbursing  officers  to 
include  the  TINs  in  their  payment 
function,  as  it  is  one  of  the  means  to 
accomplish  the  administrative  ofStOt  of 
payments  to  pay  delinquent  debts. 

The  9-digit  TIN  is  an  identifier 
required  of  all  individuals  and 
businesses  that  file  tax  retiims  in  the 
United  States,  as  described  in  section 
6109  of  the  IRC  (26  U.S.C.  6100).  For 
purposes  of  this  proposed  rule,  taxpa3fBr 
identification  nimiber  has  the  same 
meaning  as  taxpayer  identifying 
number.  For  individuals  who  are 
eligible  for  a  social  security  number 
(SSN),  the  SSN  assigned  by  the  Social 
Security  Administration  serves  as  the 
TIN.  For  resident  or  nonresident  aliens 
ineligible  for  an  SSN,  the  individual 
taxpayer  identification  niunber  (I'llN) 
assigned  by  the  IRS  serves  as  the  TIN. 
For  entities  other  than  individuals,  the 
employer  identification  number  (EIN) 
assigned  by  the  IRS  serves  as  the  TIN. 
Whore  a  pajrment  certifying  agency 


determines  that  an  individual  or  entity 
does  not  have  a  TIN  and  is  not  required 
to  have  a  TIN  under  any  law  other  than 
the  DCIA  certified  payment  voucher 
requirement,  payment  requests  lacking 
TINs  will  not  be  rejected. 

The  intent  of  this  proposed  rule  is  to 
ensure  that  TINs  are  included  on  a 
certified  voucher,  as  required  by  31 
U.S.C.  3325(d).  The  TIN  is  necessary  for 
the  collection  of  delinquent  debt  owed 
to  Federal  agencies  and  States  by 
administrative  oBset  under  the 
provisions  of  the  DCIA.  The  TIN  is  a 
critical  identifier  for  matching  payment 
requests  with  delinquent  nontax  debtor 
information  for  offset  purposes.  When  a 
match  occius,  the  amoimt  ofbet  from 
the  payment  will  be  applied  to  the 
payee's  delinquent  debt,  to  the  extent 
legally  allowml.  In  addition.  Federal 
agencies  need  the  TIN  to  comply  with 
vendor  income  reporting  requirements 
under  the  Internal  Revenue  Code. 
Interagency  efforts  are  under  way  to 
identify  ways  to  assist  Federal  agencies 
in  verifying  the  accuracy  of  TIN 
information  provided  by  a  payee.  These 
efforts  do  not  preclude  agencies  ficom 
complying  with  the  DQA. 

Agencies  have  been  required  to 
furnish  the  TINs  of  payment  recipients 
on  all  certified  vouchers  submitted  to 
dislnusing  officials  since  April  26, 1996, 
the  effective  date  of  the  DQA.  In  its 
interim  nde  creating  31  CFR  Part  208, 
Management  of  Federal  Agency 
IMsbursements,  FMS  advised  agencies  of 
this  E)CIA  requirement.  See  61  FR 
39254,  July  26, 1996.  Prior  to  the 
enactment  of  the  DQA,  FMS  issued 
Treasury  Financial  Management 
Bulletin  No.  95-10  on  August  18, 1995 
(TFM  Bulletin),  which  required  that  the 
payee's  TIN  be  included  on  all  certified 
vouchers  for  vendor,  miscellaneous,  and 
salary  payments.  The  TFM  Biilletin 
requirement  applied  to  all  forms  of 
payment  requests  submitted  to  FMS' 
Regional  Financial  Centers.  In  addition, 
the  TFM  Bulletin  reqxiired  that  other 
disbursing  officials  conform  their 
systems  to  these  requirements. 

^spe  Impoftaat  to  Implmientation  of 
dw  Propoaed  Rule 

This  section  discusses  three  (3) 
primary  steps  which  are  important  to 
the  implementation  of  the  proposed 
rule: 

(1)  Federal  agencies  obtain  TINs  from 
Federal  payment  recipients; 

(2)  To  request  payments,  agencies 
prepare  and  certify  vouchers;  and 

(3)  Disbursing  officials  examine 
vouchers  and  make  payments 
accordingly. 

(1)  Federal  agencies  oi^ain  TINs  from 
Federal  payment  recipients.  The 
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authority  for  agencies  to  collect  TINs  is 
found  in  31  U.S.C.  7701(c)(1)  or  other 
laws  authorizing  the  collection  of  TINs. 
The  E)CIA  requires  that  all  agencies 
obtain  TINs  from  peraons  doing 
business  with  the  agency.  As  previously 
noted,  this  requirement  does  not  apply 
to  payments  made  to  other  Federal 
agencies. 

To  minimize  the  burden  of 
compliance  with  the  DCIA  requirement 
to  provide  TINs  on  certified  vouchers, 
FMS  encourages  agencies  to  obtain  the 
TIN  when  the  agency  first  has  direct 
contact  with  a  person.  Typically,  this  is 
when  the  agency  also  is  obtaining  the 
routing  transit  number,  account  number, 
and  other  information  tfeeded  to  make 
payments  electronically,  in  accordance 
with  31  CFR  Part  208.  For  payments  by 
check,  this  will  occur  when  the  agency 
is  obtaining  the  name  and  address  of  the 
payee.  There  are  other  advantages  to 
obtaining  the  TIN  when  an  agency  firat 
has  direct  contact  with  a  person.  For 
example,  collecting  contractor  data 
required  for  payment  requests  at  the 
start  of  the  procurement  process 
enhances  the  Government's  ability  to 
issue  timely  payment  upon  receipt  of 
subsequent  invoices. 

(2)  to  request  payments,  agencies 
prepare  and  certify  vouchers.  To  make 
a  pajrment.  a  Federal  payment  certifying 
agency  prepares  a  voucher  to  authorize 
disbursement  of  Federal  funds  to  a 
recipient.  An  authorized  official  of  the 
payment  agency  reviews  the  voucher 
and  certifies  that:  The  information 
stated  on  the  voucher  and  supporting 
documents  is  accurate;  the 
appropriation  or  fund  involved  is 
legally  available  for  payment;  and  the 
services  have  been  rendered,  or 
advancing  funds  before  services  are 
rendered  is  legally  proper.  Although 
responsible  for  the  information 
contained  on  the  voucher,  an  authorized 
official  of  the  payment  agency  may  be 
relieved  from  liabilify  under  certain 
ciraimstances.  For  example,  an 
authorized  official  may  be  relieved  from 
liabilify  if  the  certification  was  based  on 
official  records  and  if  the  official  did  not 
know,  and  could  not  have  discovered 
the  correct  information  through 
reasonable  diligence  and  inquiry.  31 
U.S.C.  3528(b). 

As  noted  above,  31  U.S.C.  3325(d) 
requires  that  executive  agencies  include 
with  each  certified  voucher  submitted  to 
a  disbiusing  official  the  TIN  of  each 
person  to  whom  payment  may  be  made 
under  the  voucher.  A  certified  voucher 
may  contain  information  for  a  single 
payment  request  or  multiple  payment 
requests.  A  TIN  is  required  for  each 
pa)rment  request.  In  addition,  if  an 
individual  payment  request  has 


multiple  payees,  a  TIN  is  required  for 
each  payee. 

Because  31  U.S.C.  3325(d)  requires 
that  the  TIN  be  included  with  executive 
agency  payment  requests,  a  payment 
request  lacking  the  TIN  is  not  in  proper 
form,  and  this  proposed  rule  requires 
the  disbursing  official  to  reject  the 
payment  request. 

(3)  Disbursing  officials  examine 
vouchers  and  make  payments 
accordingly.  Disbursing  officials  must 
reject  executive  agency  payment 
requests  without  TINs.  A  disbursing 
official  (who  in  most  cases  is  different 
than  the  certifying  official)  examines  a 
certified  payment  voucher  submitted  by 
a  payment  agency.  If  the  voucher  is  in 
proper  form,  properly  certified  and 
approved,  and  computed  correctiy,  the 
disbursing  official  makes  payments  as 
directed  in  the  voucher.  A  disbursing 
official  may  reject  a  voucher  which  is 
not  in  proper  form  pursuant  to  the 
performance  of  the  disbursing  official's 
duties  under  31  U.S.C.  3325(a),  or  other 
governing  authorities  as  applicable  to 
disbursing  officials  of  the  Department  of 
Defense.  If  an  individual  payment 
request  is  not  in  proper  form,  the 
disbursing  official  will  reject  the 
payment  request  in  question,  not  the 
entire  voucher.  In  general,  to  reject  a 
payment  request  means  that  the 
disburaing  official  will  not  issue  the 
pajrment  to  the  named  payee.  The 
disburaing  official  will  notify  the 
payment  certifying  agency  that  the 
payment  request  has  been  rejected.  For 
the  payment  to  be  issued,  the  certifying 
agency  is  required  to  resubmit  the 
payment  request  in  proper  form. 
Pursuant  to  31  U.S.C.  3325,  an 
executive  agency  payment  request 
which  does  not  contain  the  TIN  is  not 
in  proper  form.  Therefore,  for  the 
reasons  discussed  above,  this  proposed 
rule  requires  disbursing  officials  to 
reject  any  executive  agency  payment 
request  that  does  not  include  the  TIN  of 
thepayee(s). 

This  proposed  rule  applies  to 
Treasury  and  non-Treasiuy  disburaing 
officials.  In  mandating  administrative 
offset,  the  DCIA  does  not  distinguish 
between  Treasury  disburaing  officials 
and  no^-Treasury  disburaing  officials. 
The  DQA  directs  disburaing  officials  of 
the  Department  of  the  Treasury,  the 
Department  of  Defense,  the  United 
States  Postal  Service,  or  any  other 
government  corporation,  or  any 
disburaing  official  of  the  United  States 
designated  by  the  Secretary  of  the 
Treasiury  to  conduct  administrative 
ofEset  to  collect  claims  owed  to  the 
United  States.  Therefore,  because  the 
TIN  is  required  to  conduct 
administrative  offset,  both  Treasury  and 


non-Treasury  disbursing  officials  must 
reject  executive  agency  payment 
requests  without  TINs. 

Disburaing  officials  are  not 
responsible  for  any  liabilities  resulting 
from  the  rejection  of  a  certified  payment 
voucher  that  is  not  in  proper  form  under 
this  proposed  rule.  Certifying  agencies 
may  be  responsible  for  any  resulting 
liabilities  depending  on  the  facts  ami 
circumstances  surrounding  the  rejection 
of  the  payment  voucher.  For  example.  If 
a  payee  has  supplied  a  valid  TIN  to  the 
certifying  agency  and  the  agency  has 
failed  to  include  the  TIN  on  a  certified 
pajrment  voucher,  the  certifying  agency 
may  be  responsible  for  any  resulting 
Prompt  Payment  Act  penalties  that 
accrue.  See  31  U.S.C.  3901-3907 
(Prompt  Payment). 

Request  Cor  Comidents 

The  public  is  invited  to  submit 
conunents  on  the  proposed  nde. '  , 
Comments  received  in  response,  to  this 
notice  of  proposed  rulemaking  will  be 
critical  in  determining  exceptions  or 
waivera  of  the  TIN  requirement  that  may 
be  established  for  any  specific  class  or 
type  of  payments  or  payees. 

To  justify  any  exceptions  or  waivera 
of  the  TIN  requirement,  agencies  must 
provide  supportable  information  on  the 
volume  and  dollar  value  of  payments, 
and  on  the  nature  of  impediments  to 
compliance.  Agencies  should 
distinguish  between  operational 
impediments,  such  as  the  need  to 
update  payment  systems,  and  legal 
impediments,  such  as  agency 
regulations  or  laws  profadbitiiig 
disclosure  of  the  TIN. 

Agencies  specifically  are  invited  to 
comment  on  the  issues  identified  below: 

•  The  status  of  agency  compliance 
with  the  requirement  of  the  DCIA  to 
furnish  TINs  with  each  certified 
voucher  and  actions  planned  to  achieve 
compliance;  ,> 

•  Issues  anticipated  in  connection 
with  furnishing  TINs  for  any  specific 
class  or  type  of  payments  or  payees; 

•  Issues  anticipated  due  to  the 
rejection  of  payment  requests  which  do 
not  include  TINs  for  any  specific  class 
or  type  of  payments  or  payees; 

•  Issues  regarding  foreign  currency 
payments,  or  payments  to  foreign 
governments,  foreign  nationals 
employed  overseas,  or  other  specific 
classes  of  payees  overeeas;  and 

•  Disburaing  official  readiness  to 
reject  payment  requests  which  do  not 
include  TINs  and  actions  planned  to 
achieve  readiness. 

Regulatory  Analysis 

Regulatory  Flexibilify  Act  It  is  hereby 
certified  that  this  regulation  will  not 
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have  a  tignificant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  DCIA  and 
this  regulation  reqvure  executive 
agencies  to  include  the  TIN  with  each 
certified  voucher.  Most  small  entities 
already  will  have  a  TIN  for  tax 
purposes.  Furnishing  the  TIN  to 
executive  agencies  will  impose  little  or 
no  burden. 

Paperwork  Reduction  Act  The 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  do  not  apply  to  this  proposed  rule. 
The  DCIA  requirement  that  agencies 
provide  payees'  TINs  on  payment 
vouchers  submitted  to  disbursing 
officials  is  not  a  collection  of 
information  subject  to  the  PRA.  The 
PRA  does  not  apply  to  the  collection  of 
information  from  agencies, 
instrumentalities,  or  employees  of  the 
United  States.  44  U.S.C  3502(3)(A). 

Executive  Order  (E.O.)  12866.  It  has 
been  determined  that  this  regulation  is 
not  a  significant  regulatory  action  as 
defined  in  E.0. 12866. 

Liat  of  Stdi^ecta  in  31  CFR  Part  212 

Administrative  practice  and 
procedure.  Electronic  funds  transfers, 
Reporting  and  recordkeeping 
reqvdrements. 

Anthority  and  Israance 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Part  212  is  proposed 
to  be  added  to  read  as  follows: 

PART  212— TAXPAYER  IDENT1FYINQ 
NUMBER  REQUIREMENT 

212.1  Scope. 

212.2  Definitioiis. 

212.3  Agency  and  disbursing  official 
rMpcmsibilities. 

212.4  Efisctive  date. 

AnthoritT:  5  U.S.C  301:  31  U.S.C  321, 
3301.  3302,  3321. 3325.  and  3528. 


1212.1  Scop*. 

This  part  governs  the  responsibility  of 
certifying  and  disbursing  officials  and 
heads  of  agencies  in  regard  to  the 
inclusion  of  taxpayer  identifying 
numbers  (TINs)  on  certified  vouchers. 
This  part  applies  to  all  payments 
certified  by  executive  agencies  pursuant 
to  31  U.S.C.  3325.  This  part  also  applies 
to  all  payments  certified  by  the 
Department  of  Etefense. 

1212.2  DeflnWooa. 

For  purposes  of  this  part: 

CertifiM  voucher  or  ^foucher  means  a 
payment  voucher  certified  piusuant  to 
31  U.S.C.  3528(a).  A  voucher  may 
contain  one  or  more  payment  requests. 

Certifying  official  means  an  officer  or 
employee  of  an  executive  agency  having 
written  authorization  from  the  head  of 
the  agency  to  certify  vouchers. 

Disbursing  official  or  disbursing 
officer  means  an  official  wbn  has 
authorify  to  disburse  public  money 
pursuant  to  31  U.S.C.  3321  or  another 
law,  including  an  official  of  the 
Department  of  the  Treasury,  the 
Department  of  Defense,  the  United 
States  Postal  Service,  or  any  othn 
government  corporation,  or  any  official 
of  the  United  States  designated  by  the 
Secretary  of  the  Treasiuy  to  disbxirse 
public  money. 

Executive  agency  means  a 
department,  agency,  or  instrumentalify 
in  the  executive  branch  of  the  United 
States  Govenunent 

Payment  means  a  sum  of  money 
transferred  to  a  person  in  satisfaction  of 
an  obligation. 

Payment  certifying  ogerfcy  means  any 
executive  agency  that  has  transmitted  a 
voucher  to  a  disbiusing  official  for 
disbursement. 

Payment  request  means  an  individual 
request  for  a  payment  on  a  certified 
voucher.  A  voucher  may  contain  oae  or 
more  payment  requests. 

Person  means  a  natural  person, 
corporation,  trust,  estate,  partnership, 
cooperative,  association,  agency.  State 
or  any  other  entify  that  receives  a 


Federal  payment,  other  than  another 
Federal  agency. 

Reject  means  to  siispend  payment 
processing  before  funds  are  disbursed  to 
the  payee,  cancel  the  payment  request, 
and  credit  any  funds  that  had  been 
allocated  for  the  payment  to  the 
payment  certifying  agency. 

Taxpayer  identifying  number  (TIN) 
means  the  identifying  niunber  described 
in  section  6109  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  6109).  Taxpayer 
identification  number  has  the  same 
meaning  as  taxpayer  identifying 
number. 

f  212.3    Agenqr  and  dtaburaing  official 
rMponsibtlHlM. 

(a)  As  required  by  31  U.S.C  3325(d). 
the  head  of  an  executive  agency  or  the 
certifying  official  shall  include  with 
each  certified  voucher  submitted  to  a 
disbursing  official  pursuant  to  31  U.S.C 
3325(a)  the  TIN  of  each  person  to  whom 
payment  may  be  made  under  the 
voucher.  When  a  voucher  contains  more 
than  one  payment  request,  a  TIN  is 
required  for  each  payment  request  In 
the  case  of  multiple  payees  the  TIN  of 
each  payee  shall  be  included. 

(b)  A  disbursing  official  will  reject 
any  payment  request  that  does  not 
include  the  TIN  required  in  paragraph 
(a)  of  this  section. 

(c)  The  disbiusing  official  will  notify 
the  payment  certifying  agency  of  any 
payment  requests  rejected  under  this 
section.  For  payment  to  be  made,  the 
payment  certifying  agency  vtdll  resubmit 
the  payment  request  with  the  TIN 
reqiiired  in  paragraph  (a)  of  this  section. 


1212.4    Eflecttvai 

This  part  applies  to  payments 
certified  after  [insert  date  6  months  after 
date  of  publication  of  final  rule]. 

Dated:  August  28, 1997. 
Mkhad  T.  Smekovidi. 
Acting  Conunissioner. 
(FR  Doc  97-23179  Filed  &-2»-97: 8:45  am) 
BMiJNQ  OOM  4S1»-aS-U 
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...  (86^^)3^00050-6) 40JD0 


•1-399  (869-032^)0051-4) 46J0O 

•400-End (869-032^)0052-2) 14X)0 

19  Parts: 

•1-140  _ (869-032-00053-1) 33.00 

•141-199  „ (869-032-00054-9) XJOO 

•200-€nd (869-O32-O0055-7) \6J0O 


(869-032-00056-5) 26J0O 

(869-032-O0O57-3) AbJOO 

.„ (869-032-00068-1) 42X)0 


201 
•1-399  „., 
•400-499 
•500-€nd 


21 

•  1-99 

•  100-169  ... 
•170-199  .. 
•200-299  .. 
•300-499  _ 

500-599 

•600-799.. 

•800-1299 

•1300-End 

22 


(869-032-00059-0) 21X10 

(869-032-00060-3) 2700 

(86W)32-00061-1) 28X)0 

(869-032-00062-0) 9J0O 

(869-032-00063-8) 50JB0 

(869-032-00064-6) 28.00 

(869-032-00065-4) 9X)0 

(869-032-00066-2) 31X10 

(869-032-00067-1) 13X)0 


1-299  - (869-O32-00068-9) 42.00 

•300-€nd  _ „ (869^)32-00069-7) 31X)0 

•23  (869-032-00070-1) 26X)0 

24  Parts: 

•0-199  ._ (869-032-00071-9) 32.00 

200-499 (869-032-00072-7) 29.00 

500-699 (869-032-00073-5) 18X)0 

•700-1699  (869-032-00074-3) 42.00 

•1700-End (869-032-00075-1) 18X10 

•2S  ...„ 


„ (869-032-00076-0) 42X)0 

26  Parts: 

•§§  1.0-1-1.60  (869-O32-00077-8)  —  21X)0 

•§§  1.61-1.169 (869-032-00078-6) 44X10 

•§§1.170-1300 (869-032-00079-4) 31X)0 

•§§  1.301-1.400 (869-O32-0008O-8) 22J0O 

•§§  1.401-1.440  (869-032-00081-6) 3900 

•§§1.441-1.500  (869-032-00082-4)  22J0O 

•§§ )  501-1M) (869-032-00083-2) 28X)0 

•§§1.641-1.850  (869-032-00084-1) 33X)0 

•§§1.851-1.907  (869-032-00085-9) 34X10 

•§§1.908-1.1000  (869-032-00086-7) 34X10 

•§§  1.1001-1.1400  (869-032-00087-5) 35.00 

§§1.1401-End  „ (869-032-00088-3) 45.00 

2-29 (869-032-00089-1) 36X)0 

30-39  (869-O32-0009O-5) 25X)0 

40-49 (869-032-00091-3) 17.00 

50-299 (869-032-00092-1) 18.00 

30(M99 (869-032-00093-0) 33.00 

500-599 (869-O32-00094-8) 6J0O 

600-end  .„ (869-03^)0095-3) 9JS0 

27  Parte: 


Jon.  1.  1997 
Jon.  1, 1997 
Jon.  1,  1997 
Jon.  1, 1997 
Jon.  1,  1997 

Jon.  1, 1997 
Jon.  1. 1997 
Jon.  1. 1997 

Jon.  1, 1997 
Joa  1. 1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1. 1997 

Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.1,  1997 
Apr.  1.  1997 

May  1, 1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
*Apr.  1,  1990 
Apr.  1,  1997 


TM* 
20IKnd 


{«69-03^00097-2) MJOO 


1-42  .... 
43-and 


- <869-026-00184-«) XJOO 

(8*9-O28-fl0W7-6)  30X10 

29  Parts:  ' 

0-99  (869-028-00188-4) HJBO 

100-499 (889-03^00101-4) 12.00 

500-899 ^ (889-028401 10-6) 48X» 

980-1819 <869-02O-0ei  1 1-4) XJBO 

1900-19)0  (f$  1900  to 

)9)0.999) (8«9«8-00)  )2-2) 43X)0 

T910(S§  19)0.1000  to 

and) (869-028-80)  )»> 27X)0 

191 1-1925 (86^428-001 14-9) )9jOO 

)926 (869428-80)  )5-7) 30.00 

1927-tftd (889-828-00)  )8-5) 38.00 

__...  »«9-«28-00)  )7-3) 33.00 

(889-028-80)  )8-1) 26.00 

(869-028-801 W-0) XJOO 

(88M32-801 12-0) ._...  XJOO 

(88W12O40121-)) XJBO 


801 
1-)99  ... 
2D0499 
700-End 


31 

•o-m  ... 

200-End 
32 


I-3»,  Vol  I „ )5J0 

)-39.  VW.  H „ \9JaO 

]-».  Vol.  M  — 18A) 


1-)90  

)9)-3»9 

40O429 

630499 

700-799  

800-End 


.  (88^08-00)22-0) 42XX) 

.  (869-028-001234) 50X)0 

.  (889428-00124-6) MJOO 

.(889-820-00125^  ...„.  14.00 

.  (869-O28-00126-2) 28.00 

.  (869-02840127-1) 28X)0 

.<86»428-80l28-9) 28.00 

.  (869-028-00129-7) XJOO 

.  (86^428-00130-1) 32.00 


331 

)-)24  

)2S-)99  ... 
200-€nd  .. 

)-299  _.._.  (869428-00)3)-^ 27X)0 

300-399 (869-028-00)32-7) 27X)0 

400-End (869-028-O0133-5) 46X)0 


36 (86^42840134-3) 

1-199  (869-028-00135-1) 

20O<nd  (869-028-00136-0) 

37 

38 

0-17  _. 
)8-{nd 

38 


15.00 

20X)0 
48X» 

(86^-028-00137-8) 24X)0 


....  (869-028-00138-6) 34X10 

,...(869-028-00139-4) 38.00 

~.  (869-028-001404) 23X)0 


40 

•1-6)  . 

•52 

•53-59 

60  

61-62  .. 

•61-7)'  (869-028-001454) 

•72-80  (869-028-00146-7) 


(869-028-00141-6) 50.00 

(869-O28-00142-4) 51.00 

(869-028-00143-2) 14.00 

(869-02840144-1) 47J)0 

(869-032-00140-5) 19.00 

47.00 
3100 


.  (869-032-00096-4) 48X)0       Apr.  1.  1997 


•8)-«6  (889-028-00147-5) 31.00 

86  (869-028-00148-3) 46X)0 

•87-135 ....  (869-02840149-1) 35.U0 

•136-149 (869-028-00150-5)  _....  XSD 

•150-189 (869-028-00151-3)  „....  33X)0 

•190-259 (86W)28-00152-1) 22X10 

•260-299 (869-028-00153-0) 53X)0 

•300-399 ..  (869-028-00154-8) 28.00 

••400-424 (869-O32-O0152-9) 33.00 

••425-699 (869-032-0015^7) 40.00 

•700-789 (869-028-00157-2) 33X)0 


Juir). 
■wy). 


1997 
1998 


)984 
1996 
1996 
1996 


2A8y1,  )984 
2Juty  ).  1984 
2July  ) 

July  I 

July  1 

July  1 
»July  1,  1991 

July  1.1996 

July).  1996 

July).  1996 
July  1.  1996 
July  ),  )996 

July).  1996 
July  ),  )996 
July  1.1996 

July  1,1996 

July).  1996 
July  1.1996 

July  1.  1996 

July).  1996 
July  1,1996 

July  1.1996 

July  1,  1996 
July  1.  1996 
July  I.  1996 
July  1.1996 
July  1,  1997 
July).  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,1996 
July^l.  1996 
July  1,  1996 
July),  )996 
'July  1,1996 
July  1,  1997 
July  1,  1996 


TMe 


Apr.  1.  1997        •790-End 


July  ),  )996 
July  ),  )996 

July).  )9M 
July),  )997 
July).  )998 
A8yl,  1998 

July  ).  )996 

July).  1996 
July  ),  )996 
July  ),  )998 
July),  1998 

July  ),  1996 
July  ),  1998 


(869-028-00)58-7) 19X10        July  ),  )996 


411 

1. 1-)  to  )-)0 

1. 1-) )  to  Appwtdbi.  2  (2  leMn«(0 

3-6 

)0-)7 

■  ^     ■ '     ••■•••■•■••»••*•»•■■••■«■•••■••••••  •■•■■•••••I 


)3j00 
I3J00 
)4jOO 
8J0O 
4J0 
13J)0 
9.50 


18,  Vol.  I.  Porti  1-5  „.  13X» 

18.  Vol.  K,  Ports  6.»9 ^ )3X» 

18.  Vol.  HI.  Ports  20-52 ?,  „  ,  .^    ,. )3j00 

YhWt -ZZZZZZ..„ 13X10 

)-)88  ... (869-02840159-9) ..._.  12J0 

)0)  1 — (88M)28-«))40-2) 36J0 

)a2-20e (869-028-00)61-1) )7X« 

20)-End  .. (16^-028-80)62-9) 17X)0 

42  Parts: 

•1-399  (889-02840)43-7) 32X» 

•488-429 (86^-028-00)44-5) 3440 

•430fnd (869-028-80)65-3) 

43  Parts: 
•1-999  ...._..„...... 

•1000-end 


(889-028-00186-1) 3040 

.(889-028-00)87-O) 45jOO 

.(889-02840)48-8) 3)XI0 


•)-199 (88^428-00189-6) 28X10 

•200-499 (869-028-001 70-0) ......  14X)0 

•500-1 199 (889-028-001714) 30X10 

•1200-End  . — (889-028-80172-tt 38X10 

48Psrts: 

•1-40 

•41-49       _ 
•7049  

•148-155 

•156-166 (869-028-00178-5) 

•166-199 (869-028-00179-3) 


(869-028-001 73-4) 26X)0 

(869-028-00174-2) 21X)0 

(869-028-00175-1) 11X10 

(889428-00176-9) 26X10 

(889-028-00177-7) 15X)0 

20X)0 
22X10 

•20O499 (869-028-00)80-7) ......  2\S0 

•500-End (869-028-00)8)-6) MIX 

47  Pwte! 

•0-)9  (869-028-00182-3) ......  XOO 

•20-39  (889-028-00183-1) 26X)0 

•40-69  (86942840184-0) 18X10 

•70-79  -i (869-028-001854) 33X)0 

•80-End  _...  (869-028-00186-6) 39X)0 

48  Chapters: 

•1  (Ports  1-51)  (869-028-00187-^ 45X10 

•1  (Ports  52-99)  (869-028-00188-2) ......  29X)0 

•2  (Ports  201-251)  ......  (869-028-00189-1) TUX 

•2  (Ports  252-299)  . (869-028-00190-4) 16X)0 

•3-6 (869-028-00191-2) XJX 

•7-14 (869-028-00192-1) 2900 

•15-28 (869-028-00193-9) ......  38X)0 

•29-End  (869-02840194-7) 25X10 

4«Parts: 

•1-99 (869428-00)95-5) 32X)0 

•)0O-185 (869-028-00196-3) SOX)0 

•186-199 (869-028-00197-1)  ...„.  \AJX 

•200-399 (869-O28-00198-0) 39X)0 

•400-999 (869-028-00199-8) 49X10 

•1000-1 199  ...  .-,vr (869-028-00200-5) 23.00 

•  1 200-End (869428-0020 1-3) )SX)0 


50 

•1-199  (869-028-00202-1) 

•200-599 (869-028-00203-0) 

•600-End (869-028-00204-8) 

CFR  Index  and  Find>igs 

Aids (869-032-00047-6) 


34X)0 
22X)0 
26X)0 


45X)0 
9S)XX) 


sjuly  ),  )984 

3-July  1, 1984 

'July  1,  1984 

'Ji8y  1.  1984 

sjuly  ),  1984 

3July  1, 1984 

>July  I,  1984 

sjuly),  )984 

>July  1,  1984 

sjuly  1,  1984 

>July  1,  1984 

July  1,1996 

JtJyI.  )«M 

July  1.1996 

July  ).  1998 

Oct.  1, 1996 
Oct.  1,1996 
Oct.  ),  )996 

Oct. ).  (998 
Od.  1.  )998 

Oct.  ),  )998 

Oct.  ).  1996 

•Oct.  ),  1995 

Oct.  1,  1998 

Oct.  1,1998 

Oct.  1,  1996 
Oct.  1, 1996 
Oct.  1, 1998 
Oct.  ),  )9H 
Oct.  ),  1998 
Oct.  ).  )996 
Oct.  ).  )996 
Oct.  ).  )996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1998 
Oct.  1.  1996 

Oct.  1.  )996 
Oct.  ).  )996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1, 1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1998 
Oct.  1.  1996 
Oct.  1.  1996 
(Xrt.  1, 1996 
Oct. ),  )996 

Oct.  ),  )996 
Oct.  ),  )996 
Oct.  ).  1996 


Joal.  T997 
1997 


VI 
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1997 
1997 
1996 
1995 


Stock  Numbv 

Mfcrofiche  CFR  EdWon; 

Subscription  (maitod  as  Issued) 2<7i)0 

MMdud  copiM  ...„ - 1-00 

CofTipte«e$rt(on»-lifn»maing) 26100 

Cooplrtes««(on»-lirT»maing) 264.00 

<  Bacouw  trfl*  3  ii  <n  <vnjofl  conviolon,  Hi  voluRW  onri  dIaaMOUl  vokmM 

tfKxM  b«  rttoinad  a  a  parmonant  rataranc*  »ure*. 
>Tha  Jtiy  I.  196S  adKon  o<  32  CfB  Parts  1-189  conlcira  a  nota  only  la 

tats  )-39  nduava.  Fa  tha  Ki  tact  at  ma  Dafensa  AccMsrtwn  Regukitiora 

in  Pots  1-39.  cowil  Iha  tvaa  cn  vdumat  iswad  as  ot  >iy  1.  19M  coMning 

Ihosa  ports. 
>Tha  Jkir  I.  19K  adiiat  of  41  cn  Qnptars  MOO  contains  a  nota  only 

ia  Onptan  1  to  49  inctuaM.  Fa  tha  ful  taxt  of  proofamant  ra^Mlons 

in  Choptars  1  to  49,  corwM  tta  atavan  CR  voiunws  iauad  as  of  >tfy  1. 

1964  contaning  ttwaa  ctwptars. 
«No  uiiiaiHt Hants  to  tiM  votuma  wara  promulgalad  duing  ttw  pariod  Apr. 

1.  1990  to  miar.  31,  1997.  Ttw  09  voiunw  iswad  Aprt  1.  199a  itwuld  ba 


>No  uinandmants  to  Ms  vdtma  waw  promulgalad  during  tlw  patiod  Aiy 
I.  1991  to  Jtm  30. 1996.  Tlw  cn  voluma  istuad  July  1, 1991,  tfnid  ba  ratainad. 


*No  amandnnants  wara  prortHigaiad  dung  ttw  pariod  Octobar  1.  I99S  to 
Saptambar  30  1996.  Tha  CF8  voiuma  issuad  Octobar  1.  199S  should  ba  ratainad. 

'No  omerxlmants  to  md  voluma  wara  promutgatad  during  tha  pariod  Aiy 
1,  1996  to  Juw  3a  1997.  Tlw  votwna  iSKjad  July  I,  )996,  shoid  ba  ratainad 


\*      4^  *,»   "^'fj 


t 


%■ 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— SEPTEMBER  1997 


Ttis  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
conunent  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  Mis  on  a  weekend  or 
hoUday,  tfie  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


D4TEOFFR 
PUBUCATKM 


September  2 


Septembers 


September  4 


'Septembers 


September  8 


September  9 


September  10 


September  1 1 


September  12 


Septemt)er  15 


September  16 


September  17 


September  t9 


SeptBmt)er  19 


September  23 


September  24 


September  25 


September  26 


September  29 


September  30 


16  DAYS  AFTER 
PUBUCATKM 


September  17 


September  18 


September  19 


September  22 


September  23 


Septemt>er  24 


September  25 


September  26 


September  29 


September  30 


October  1 


October  2 


OtiiSb&ri 


October  6 


October7 


Octot}er8 


October  9 


October  10 


October  14 


October  14 


October  15 


30  DAYS  AFTER 

PuaJCATtqw     i 


October  2 


Octobers 


October  6 


October  6 


Octobers 


October  9 


October  10 


October  14 


October  14 


October  15 


October  16 


October  17 


Octol^er  20 


OctobQf20 


October  22 


October  23 


October  24 


October  27 


October  27 


October  29 


October  30 


'*     45  DAYS  AFTER 
>.      PU8UCATI0N 


October  17 


October  20 


October  20 


October  20 


October  23 


October  24 


October  27 


October  27 


October  27 


October  30 


October  31 


November  3 


November  3 


November  3 


Novemt)er  6 


November  7 


November  10 


November  10 


November  10 


November  13 


November  14 


60  DAYS  AFTER 
PuaOCATION 


November  3 


November  3 


NovetnberS 


November  4 


November  7 


November  10 


November  10 


November  10 


November  12 


November  14 


November  17 


NovemtJer  17 


November  17 


Novemter  18 


November  21 


November  24 


November  24 


November  24 


November  25 


November  28 


December  1 


90  DAYS  AFTER 

PU8UCATI0N 


Oecemt>er  1 


December2 


Decembers 


December  4 
Decembers 


Decembers 


December  9 


December  10 


December  11 


December  15 


December  15 


December  16 


December  17 


December  18 


December  22 


December  22 


December  23 


Decemt)er24 


December  26 


December  29 


December  29 
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A  Service  of  the  U.S.  Government  Printing  Office 
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Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  infonnation,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
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For  infoimation  on  briefings  in  Washington,  DC  and 
Boston,  MA,  see  the  annmincement  on  the  inside  cover 
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Code  of  Federal  Regulations 
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official  online  editions  authorized  by  the  Administrttive 
Committee  of  die  Federal  Register. 

New  titles  and/cH-  volumes  will  be  added  to  this  online 
service  as  diey  become  available. 

http://wwwjKXsss.gpo.gov/nara/cfk- 

For  additional  information  on  GPO  Aeeets  products, 
services  arxt  access  methods,  see  page  n  or  contact  die 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  l-«88-293-6498 
-k    Email:  gpoaccessOgpo.gov 
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FEDERAL  EEGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


VIHT: 


Any  person  who  uses  the  Federal  Regifter  and  Code  of  Federal 

Regulations 

Sponsored  by  the  Office  of  the  Federal  Regisl«. 

Free  public  briefings  (appnixiinateiy  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  tlie  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  September  9.  1997  at  9:00  am. 

Office  of  the  Federal  Register 
KVHERE:  Conference  Room 

800  North  Capitol  Street;  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


RESERVATIONS: 


WHEN: 
%VHERE: 


BOSTON,  MA 

September  23.  1997  at  9:00  am. 
John  F.  Kennedy  Library 
Smith  Hall 
Columbia  Point 
Boston,  MA  02125 


RESERVATIONS:  1-800-688-9889  xO 
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Rules  and  Regulations 


Federal  Regicter 

Vol.  62,  No.  170 

Wednesday.  September  3.  1997 


This  section  of  the  FEDERAL  REGISTER 

contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtxch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 
7CFRPart500 
National  Art>oretum 

AGENCY:  Agricultural  Research  Service; 

USDA. 

ACTKM:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  establishing  a 
schedule  of  fees  to  be  charged  for 
certain  lises  of  the  facilities,  grounds, 
and  services  at  the  United  States 
National  Arboretum  (USNA).  This  rule 
reformats  and  adds  a  new  subpart  to  7 
CFR  part  500.  The  title  of  part  500  is 
changed  to  "National  Arboretum."  The 
current  text  regarding  conduct  on  USNA 
property  is  designated  as  subpart  A. 
New  text  added  as  subpart  B  contains 
the  fee  structures  for  use  of  USNA 
facilities  and  services.  The  USNA  will 
charge  fees  for  riding  its  new  tram 
service,  use  of  the  grounds  and 
facilities,  as  well  as  for  commercial 
photography  and  cinematography.  Fees 
generated  will  be  used  to  defray  USNA 
expenses  or  to  promote  the  mission  of 
the  USNA.  The  public  will  not  be 
charged  an  admission  fee  for  visiting  the 
USNA. 

DATES:  Effective  September  3. 1997. 
except  for  §§  500.22  and  500.23  which 
contain  information  collection 
requirements  and  will  not  be  effective 
until  approval  by  the  Office  of 
Management  and  Budget.  The 
Agriculture  Department  will  publish  a 
docimient  in  the  Federal  Register 
announcing  the  effective  date  of  these 
sections. 

ADDRESSES:  Address  all  correspondence 
to  Thomas  S.  Elias,  Director,  U.S. 
National  Arboretum,  Beltsville  Area, 
Agricultural  Research  Service.  3501 
New  York  Avenue,  NE.,  Washington, 
D.C.  20002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Director,  National  Arboretum,  Beltsville 
Area,  ARS.  3501  New  York  Avenue, 
NE.,  Washington,  D.Q  20002;  (202)  245- 
4539. 

SUPPLEMENTARY  INFORMATKM:  This  rule 
was  published  as  a  proposed  rule  for 
comment  on  Jime  19, 1997  (62  FR 
33376).  No  comments  were  received. 
Accordingly,  the  proposed  rule  is 
published  as  the  final  rule  without 
changes. 

Classificatioii 

This  rule  has  been  reviewed  under 
Executive  Order  12866,  and  it  has  been 
determined  that  it  is  not  a  "significant 
regulatory  action"  rule  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
No.  96-354,  as  amended  (5  U.S.C.  601, 
et  seq.). 

Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
information  collection  and 
recordkeeping  requirements  that  will  be 
imposed  in  implementation  of  this  tule 
have  been  submitted  to  OMB  for 
approval.  Those  requirements  will  not 
become  effective  prior  to  OMB  approval. 

Background 

Section  890(b)  of  the  Federal 
Agriculture  Improvement  and  Reform 


Act  of  1996.  Pub.  L.  104-127  (1996  Act), 
expands  the  authorities  of  the  Secretary 
of  Agriculture  to  charge  reasonable  fees 
for  the  use  of  USNA  facilities  and 
grounds.  These  new  authorities  include 
the  ability  to  charge  fees  for  temporary 
use  by  individuals  or  groups  of  USNA 
facilities  and  groimds  in  furtherance  of 
the  mission  of  the  USNA.  Also, 
authority  is  provided  to  charge  fees  for 
the  use  of  the  USNA  for  commercial 
photography  and  cinematography.  All 
rules  and  regulations  noted  in  7  CFR 
500,  subpart  A,  Conduct  on  the  U.S. 
National  Arboretum  Property,  will 
apply  to  individuals  or  groups  granted 
approval  to  use  the  facilities  and 
grounds. 

Fee  Schedule  for  Tram 

The  USNA  has  purchased  a  48- 
passenger  tram  (which  accommodates  2 
wheelchairs)  to  provide  mobile  tours 
throughout  the  USNA  grounds.  This 
rule  establishes  a  fee  to  be  charged  to  all 
riders  except  children  imder  4  sharing 
a  seat  with  an  adult.  Fee  amounts  were 
determined  after  a  survey  of  similar 
services  provided  by  other  Arboreta  and 
Botanical  Gardens.  Fees  generated  will 
be  used  to  offiset  costs  or  for  the 
pturposes  of  promoting  the  mission  of 
the  USNA. 

Fee  Schedule  for  Use  of  Facilities  and 
Grounds 

The  USNA  will  charge  a  fee  for 
temporary  use  by  individuals  or  gti^ps 
of  USNA  facilities  and  grounds.  The 
fees  have  been  established  based  on 
actual  costs  (i.e.,  electricity,  heating, 
water,  maintenance,  seciuity. 
scheduling,  etc.).  Facilities  and  groimds 
are  available  by  reservation  at  the 
discretion  of  the  USNA  and  may  be 
available  to  individuals  or  groups  in 
furtherance  of  the  mission  of  the  USNA. 
Agency  initiatives  may  be  granted  first 
priority.  Reservation  requests  should  be 
made  as  far  in  advance  of  the  need  as 
possible  to  ensure  consideration. 

Fee  Schedule  for  Use  of  Facilities  and 
Grounds  for  Purposes  of  Photography  or 
Cinematography 

The  USNA  will  charge  a  fee  for  the 
use  of  the  facility  or  grounds  for 
purposes  of  commercial  photography  or 
cinematography.  The  fees  have  been 
established  based  on  comparable 
opportunities  provided  by  other 
Arboreta  and  Botanical  Gardens  across 
the  nation.  Facilities  and  Grounds  are 
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available  for  use  for  conunercial 
photography  or  cinematography  at  the 
discretion  of  the  USNA  Director. 
Requests  for  use  should  be  made  a 
ininimiim  of  two  weeks  io  advance  of 
required  date.  The  USNA  does  not 
intend  to  charge  fees  to  the  press  for 
photography  or  cinematography  related 
to  stories  concerning  the  USNA  and  its 
mission  or  for  other  noncommercial. 
First  Amendment  activity. 

Payment  Submission  Requirements 

Payment  for  use  of  the  tram  will  be 
made  by  cash  or  money  order  (in  U.S. 
funds)  and  is  due  at  the  time  of  ticket 
purchase.  Fee  payments  for  use  of 
facilities  or  grounds  or  for  photography 
and  cinematography  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  are  to  be  made  in  the 
form  of  a  check  or  money  order.  Checks 
and  money  orders  are  to  be  made 
payable,  in  U.S.  funds,  to  the  U.S. 
National  Arboretum.  The  USNA  will 
provide  receipts  to  requestors  for  their 
records  or  billing  purposes. 

List  of  Subjects  in  7  CFR  Fart  500 

Agricultviral  research. 
Cinematography,  Federal  buildings  and 
facilities.  Government  property. 
National  Arboretum,  Photography.  User 
fees. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  Part  500  is  amended  as 
set  forth  below: 

PART  500— NATIONAL  ARBORETUM 

1 .  The  heading  for  Part  500  is  revised 
as  set  forth  above. 


2.  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  196:  sees.  2.  4.  62  Stat. 
281;  sec.  103.  63.  Stat.  380;  sec  205(d).  63 
SUt.  389;  40  U.S.C  318«.  318c.  486(d).  753, 
34  FR  6406;  34  FR  7389. 

3.  Sections  500.1  through  500.15  are 
designated  as  subpart  A  and  a  subpart 
heading  is  added,  to  read  as  set  forth 
below: 

Sut)part  A— Conduct  on  U.S.  National 
ArtMratum  Proparty 

4.  A  new  subpart  B  is  added  to  read 
as  follows: 

Sut)pan  B— Faa  Schedule  for  Certain 
Uaaa  of  National  Art>oratum  Facilities 
and  Grounds 

500.20  Scope. 

500.21  Fee  schedule  for  tram. 

500.22  Fee  schedule  for  use  of  fiacilities  and 
grounds. 

500.23  Fee  schedule  for  photography  and 
cinematography  on  grounds. 

500.24  Payment  of  fees. 

{500.20    Scope. 

The  subpart  sets  forth  schedules  of 
fees  for  temporary  use  by  individuals  or 
groups  of  United  States  National 
Arboretiun  (USNA)  facilities  and 
grounds  for  any  purpose  that  is 
consistent  with  the  mission  of  the 
USNA.  This  part  also  sets  forth 
schedules  of  fees  for  the  use  of  the 
USNA  for  commercial  photography  and 
cinematography.  Fqos  generated  will  be 
used  to  offset  costs  of  services  or  for  the 
purposes  of  promoting  the  mission  of 
the  USNA.  All  rules  and  regulations 
noted  in  7  CFR  500,  subpart  A — 


Conduct  on  the  U.S.  National 
Arboretum  Property,  will  apply  to 
individuals  or  groups  granted  approval 
to  use  the  facilities  and  grounds  for  the 
purposes  s{>ecified  in  this  subpart. 

f  500.21    Fee  schedule  for  tram. 

The  USNA  provides  tours  of  the 
USNA  grounds  in  a  48-passenger  tram 
(accommodating  2  wheelchairs)  for  a  fee 
as  follows:  $3.00  per  adult;  $2.00  per 
senior  citizen  or  Friend  of  the  National 
Arboretum;  $1.00  pet  child  ages  4 
through  16.  Children  under  4  sharing  a 
seat  with  an  adult  will  not  be  charged. 

§  500.22    Fee  schedule  for  use  of  facilities 
and  grounds. 

The  USNA  will  charge  a  fee  for 
temporary  use  by  individuals  or  groups 
of  USNA  facilities  and  grounds. 
Facilities  and  grounds  are  available  by 
reservation  at  the  discretion  of  the 
USNA  and  may  be  available  to 
individuals  or  groups  whose  purpose  is 
consistent  with  the  mission  of  the 
USNA.  Agency  initiatives  may  be 
granted  first  priority.  Non  profit 
organizations  that  substantially  support 
the  mission  and  purpose  of  the  USNA 
may  be  exempted  from  the  requirements 
of  this  part  by  the  Director.  Rcnservation 
requests  should  be  made  as  far  in 
advance  of  the  need  as  possible  to 
ensure  consideration.  The  fees  for  use  of 
USNA  buildings  listed  in  the  following 
fee  schedule  are  for  times  when  the 
building  is  open.  "Half  Day"  usage  is 
defined  as  4  hours  or  less;  "Whole  Day" 
is  defined  as  more  than  4  hours  in  a  day. 
For  after  hours  usage  of  such  buildings, 
an  additional  $25/hour  will  be  added 
for  supervision/security. 
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Area 


AudHorium 


Upstairs  Conference 
Room. 

Lobby 

Classroom  .„ 

Classroom-Muttiple  .... 

Yoshimura  Center 

Ground*— 1-301  peo- 
ple. 

300-600  people 

Grounds 


Includes 


Basic  audtence-style  aet-up  for  125  people  or  classroom  set-t^i  for  40-50  people,  in- 
cludes microphone/tectem,  screen,  projection  stand,  (2)  flip  charts  (no  paper)  and  (2) 
trash  cans.  Also  includes  the  use  of  the  Kitchen  space.  Upstairs  Conference  Room,  and 
Coat  Room. 

Extra  tables  are  $10  each 

(Only  if  Auditorium  is  not  in  use) 

Includes  use  of  telephone  for  local  cals.  Also  includes  the  use  of  the  Kitchen  apace  and 
Coat  Room. 

As  is  (with  furniture  in  piaoe) _. • • — ••- — 

Furniture  removed  ™...... — 

Standard  set-up  with  40  chairs.  Includes  micropfiooe/lectem.  screen,  projection  stand.  (2) 
flip  charts  (no  paper)  and  trash  can. 

3  hour  limit;  5  sessions - ~ 

3  hour  limit;  10  sessions -~. 

For  use  from  10:00  a.m.  to  3:30  p.m.  wwekends  only ~ 

hto  Public  Invited— Patio,  Meadow,  Tri»igle,  NY  Avenue,  etc.  Cost  includes  scheduling 
time,  extra  mowing,  and  site  preparation.. 

Guest  organization  responsible  for  everything  related  to  their  event,  including  portable  toi- 
lets. 

Same  as  above • 

Public  Invited  (i.e.,  show  or  sale)— Cost  includes  scheduling  time,  extra  mowing,  and  site 
preparation.  Guest  organization  responsible  for  everything  related  to  their  event,  includ- 
ing portable  toilets.. 


Per  day  charge 


Half  day        Whole  day 


$60 
N/A 

"ijo 


SO 
WA 


N/A 
N/A 


$250 


too 


100 
ISO 
125 

225 

460 
125 
SOD 


750 
750 


Damages  to  plants,  grounds,  facilities  or  equipment  win  be  assessed  on  a  value  based  on  replacement  cost  (including 

labor)  plus  10%  (administrative  fee). 


1500.23    Foe  schedule  for  photography  and  dnemalography  on  grounds. 

The  USNA  will  charge  a  fee  for  the  use  of  the  facility  or  grounds  for  purposes  of  commercial  photography  or 
cinematography.  Facilities  and  grounds  are  available  for  use  for  commercial  photography  or  cinematography  at  the 
discretion  of  the  USNA  Director.  Requests  for  use  should  be  made  a  minimnin  of  two  weeks  in  advance  of  the  required 
date.  In  addition  to  the  fiaes  listed  below,  supervision  costs  of  $25.00  per  hour  will  be  charged.  The  USNA  £>irector 
may  waive  fees  for  photography  or  cinematography  conducted  for  the  purpose  of  disseminating  information  to  die 
public  regarding  the  USNA  and  its  mission  or  for  the  purpose  of  other  noncoounercial,  First  Amendment  activity. 


Category 


StiN  f*tK)tograpfTy 


Type 


IndMdual  .... 
Commercial 


Cinenrtatograpfiy 


Slide  Production 
Damages 


Notes 


Set  Preparation 
FMming „_. 


Strike  Set 

Music  Videos 

Al 


For  personal  use  only.  Includes  hand-held 
cameras,  recorders,  small  non-commer- 
cial tripods. 

Includes  all  photography  which  uses  pro- 
fessional photographer  and/or  involves 
receiving  a  fee  for  the  use  or  production 
of  the  photography.  Note:  This  Includes 
5  people  or  less  with  carry  on  (video) 
equiprnent. 

Set  up  sets;  no  filming  performed 

Sliding  scale  based  on  numt>er  of  people  in 
cast  arx.  crew  and  number  of  pieces  of 
equipment.  45  people  and  6  pieces  of 
equipment-$1,500.  200  people*$3,900. 
Note:  5  people  with  carry  on 
equipment-same  as  still  photography. 

Take  down  sets,  remove  equipment;  no 
filmir>g. 

Ho  sound  involved;  smaller  operatkm 

Providing  USNA  photos/slides  for  use  in 
promotkxis/advertisements.  Fee  is  for 
one-time  rights. 

Damages  to  plants,  grounds,  facilities  or 
equipment  will  be  assessed  on  a  value 
based  on  replacement  cost  (Including 
labor)  plus  10%  (administrative  fee).  Half 
Day-4  hours  or  less.  Full  Day«more 
than  4  hours. 


f^  day  charge 


Half  day 


No  Charge 


$250  pkJS  Su- 
pervisor. 


(4/A 


N/A 
N/A 


Whole  day 


No  Charge 


$500  pkis  Supervisor 


$250  phis  Superviston 
$1,200  to  $3,900 


$250  pka  Supenrison 

$1 .000  pkis  Superviston 
$100  per  image  to  reproduce 


1500.24    Payment  of  I 

Payment  for  use  of  tram  will  be  made 
by  cash  or  money  order  (in  U.S.  funds) 
and  is  due  at  the  time  of  ticket  purchase. 
Fee  payments  for  use  of  facilities  or 
grounds  or  for  photography  and 
cinematography  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  are  to  the  made  in  the 
form  of  a  check  or  money  order.  Checks 
and  money  orders  are  to  be  made 
payable,  in  U.S.  funds,  to  the  "U.S. 
National  Arboretum."  The  National 
Arborettmi  will  provide  receipts  to 
requestora  for  their  records  or  billing 
purposes. 


Done  at  Washington,  DC.  this  26th  day  of 
August,  1997. 

Edward  B.  Knipling. 

Acting  Administrator,  Agricidtural  Research 
Service.  , 

[FR  Doc.  97-23217  Filed  9-2-97;  8:45  am] 

BIUJNQ  CODE  3410-e>-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Servica 

19  CFR  Parts  7. 10, 148  and  178 
[TO.  97-751 
RtN  1515-AB14 

Duty-Frea  Traalmant  of  Articias 
Importad  From  US.  Insular 
Possassions 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Final  rule. 

SmwiAHY:  This  document  adopts  as  a 
final  rule,  with  some  modifications, 
proposed  amendments  to  the  Customs 
Regulations  to  clarify  and  update  the 
l^al  requirements  and  procedures  that 
apply  for  purposes  of  obtaining  duty- 
free treatment  on  articles  imported  from 
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insular  possessions  of  the  United  States 
other  than  Puerto  Rico.  The  final 
regulatory  amendments  include  certain 
organizational  changes  to  improve  the 
layout  of  the  regulations  and  also  clarify 
and  update  the  personal  exemption 
provisions  applicable  to  returning 
residents. 

EFFECTIVE  DATE:  October  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monika  Rice,  Office  of  Regulations  and 
Rulings  (202-482-7049). 

SUPPLBIENTARY  MFORMATION: 

Background 

On  July  27.  1993,  Customs  published 
in  the  Federal  Register  (58  PR  40095)  a 
notice  of  proposed  rulemaking  to  amend 
parts  7,  10  and  148  of  the  Customs 
Regulations  (19  CFR  parts  7.  10  and  148) 
as  regards  duty-free  treatment  of  articles 
imported  from  insular  possessions  of 
the  United  States  other  than  Puerto 
Rico.  The  proposed  amendments  to  part 
7  included  replacement  of  present  §  7.8 
by  two  nev»f  §§  7.2  and  7.3.  the  latter 
section  representing  an  update  and 
elaboration  of  the  substantive 
requirements  and  procedures  for 
obtaining  duty-free  treatment  on 
products  of  U.S.  insular  possessions 
under  General  Note  3(a)(iv)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  proposed 
Part  10  amendments  involved  primarily 
the  transfer  to  part  7  of  a  section  of  the 
regulations  dealing  wiOi  watches  and 
watch  movements  from  U.S.  insular 
p>osses&ions.  The  proposed  Part  148 
amendments  involved  an  updating  of 
the  regulations  that  implement  the 
personal  duty  exemption  or  reduction 
provisions  applicable  to  returning 
residents  and  other  persons  arriving 
from  certain  U.S.  insular  possessions  or 
frtim  Caribbean  Basin  Initiative  (CBI) 
beneficiary  countries  as  provided  for  in 
Subchapters  IV  and  XVI  of  Chapter  98, 
HTSUS. 

With  particular  regard  to  the 
requirements  and  procedures  for 
obtaining  duty-free  treatment  under 
General  Note  3(a)(iv).  HTSUS,  the  July 
27, 1993,  notice  pointed  out  that,  as 
compared  to  the  regulations 
implementing  the  Generalized  System 
of  Preferences  (GSP).  set  forth  as 
§§  10.171-10.178,  Customs  Regulations 
(19  CFR  10.171-10.178).  and  the 
regulations  implementing  the  CBI,  set 
forth  as  §§  10.191-10.198.  Customs 
Regulations  (19  CFR  10.191-10.198), 
§  7.8  did  not  reflect  all  of  the  provisions 
of  General  Note  3(a}(iv).  HTSUS.  and 
did  not  provide  adequate  guidance 
concerning  the  legal  effect  of  those 
provisions,  particularly  as  to  the 
determination  of  the  origin  of  goods 


imported  bom  insular  possessions,  the 
meaning  of  direct  shipment  to  or  from 
an  insular  possession,  and  the 
application  of  the  maximum  foreign 
materials  content  limitation.  Thus, 
subject  to  variances  to  reflect  a  General 
Note  3(a)(iv)  insular  possession  context, 
the  proposed  §  7.3  text  adopted  the 
more  detailed  approach  used  in  the  GSP 
and  CBI  regulations  in  setting  forth, 
among  other  things,  specific  origin 
determination  language  (for  example, 
"growth  or  product",  "substantially 
transformed",  "new  and  different  article 
of  commerce")  applicable  to  goods  from 
insular  possessions  and  materials 
incorporated  in  such  goods  (paragraphs 
(b)  and  (c))  as  well  as  a  specific  rule 
regarding  direct  shipment  to  or  from  an 
insular  possession  (paragraph  (e)). 

Discussion  of  Comments 

A  total  of  seven  comments  were 
submitted  in  response  to  the  notice.  All 
of  the  commenters  generally  favored  the 
proposed  regulatory  changes, 
particularly  with  regard  to  the  reduced 
documentary  burden  and  the  inclusion 
of  the  Commonwealth  of  the  Northern 
Mariana  Isleuids.  However,  some 
commenters  suggested  certain  changes 
to  the  proposed  §  7.3  texts  which  are 
discussed  in  detail  below. 

Comment:  Several  commenters 
indicated  that  the  words  "may  be 
eligible"  in  proposed  §  7.3(a)  should  be 
replaced  with  the  words  "shall  be 
eligible."  Otherwise,  despite 
compliance  with  the  provisions  of 
General  Note  3(a)(iv).  HTSUS,  Customs 
would  have  impermissible  discretion  in 
allowing  duty-free  treatment 

Customs  response:  Customs  disagrees. 
While  goods  imported  bom  U.S.  insular 
possessions  which  satisfy  the 
requirements  and  conditions  set  forth  in 
General  Note  3(a)(iv).  HTSUS.  "are 
exempt  bom  duty",  and  even  though 
proposed  §§  7.3(a)  (1)  and  (2)  state 
which  goods  are  eligible  for  duty-free 
treatment,  documentary  requirements 
were  included  in  proposed  §  7.3(f)  for 
the  specific  purpose  of  demonstrating 
that  ihe  imported  goods  meet  the 
statutory  requirements  for  duty-free 
entry.  See  Maple  Leaf  Petroleum,  Ltd.  v. 
United  States,  25  C.CJ*.A.  5,  8.  9.  T.D. 
48976  (1937).  for  the  proposition  that  it 
has  long  been  the  sound  policy  of  our 
Government  that  when  such  grants  and 
privileges  as  those  involved  here  were 
allowed  in  ciistoms  matters,  they  were 
granted  only  upon  the  condition  that 
there  should  be  a  compliance  with 
regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury.  See  also 
McDonnell  Douglas  Corp.  v.  United 
States,  75  Gust.  Ct.  6  (1975).  CD.  4604. 
and  General  Note  20.  HTSUS. 


Accordingly,  §  7.3(a)  should  not  be 
revised  by  substituting  the  word  "may" 
with  "shall." 

Comment:  Proposed  §  7.3(bK2) 
provides  that  goods  shall  be  considered 
the  product  of  an  insular  possession  if 
they  "became  a  new  and  different  article 
of  commerce  as  a  result  of  processing 
performed  in  the  insular  possession." 
Two  comments  suggested  including  "a 
change  in  name,  character,  or  use,  as  a 
result  of  an  operation  including,  but  not 
limited  to.  assembly,  manufacturing, 
and  processing,  performed  in  the  insular 
possession."  It  was  claimed  that  such  a 
revision  would  clarify  that  a  change  in 
any  one  or  more  of  the  three  criteria  is 
sufficient  to  produce  a  new  and 
different  article  of  commerce.  This 
revision  would  also  clarify  any 
ambiguity  concerning  the  meaning  of 
the  word  "processing",  by  using  the 
word  "operation"  and  providing  three 
non-exhaustive  examples  (i.e., 
assembly,  manufacturing,  and 
processing)  to  indicate  that  various 
methods  can  be  used  to  bring  about  a 
substantial  transformation. 

Customs  response:  Proposed 
§  7.3(b)(2)  sets  forth  the  basic  substantial 
transformation  rule.  Customs  does  not 
believe  that  specific  exemplars  are 
necessary  to  establish  how  a  new  and 
different  article  of  commerce  is  created 
because  there  are  ample  court  cases  and 
Customs  rulings  that  explain  the 
substantial  transformation  rule. 
Therefore,  it  is  the  opinion  of  Customs 
that  specific  exemplars  are  not 
appropriate  for  §  7.3(b)(2).  However,  for 
the  sake  of  clarity,  Customs  believes  that 
the  word  "processing"  in  §  7.3(b)(2) 
should  be  replaced  vrith  the  words 
"production  or  manufacture"  which 
more  closely  reflect  the  terminology 
used  in  General  Note  3(a)(iv),  HTSUS, 
Hid  in  proposed  §  7.3(c)(2).  Section 
7.3(b)(2)  as  set  forth  below  has  been 
modified  accordingly. 

Comment:  Proposed  §  7.3(b)  should  be 
revised  to  recognize  that  duty-free 
treatment  under  General  Note  3(a)(iv)  is 
to  be  afforded  to  products  deemed  to  be 
products  of  an  insular  possession 
pursuant  to  U.S.  Note  2,  Subchapter  II. 
Chapter  98.  HTSUS  (under  which 
products  of  the  United  States  returned 
to  the  United  States  after  having  been 
advanced  in  value  or  improved  in 
condition  abroad  by  any  process  of 
manufactiu^  or  other  means,  and 
imported  articles  assembled  abroad  in 
whole  or  in  part  from  U.S.  products,  are 
to  be  treated  as  foreign  articles),  and 
which  otherwise  meet  the  requirements 
of  General  Note  3(a)(iv)  (but  are  not 
necessarily  substantially  transformed  in 
the  insular  possession).  Specifically, 
this  commenter  recommended  inclusion 
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of  the  following  as  a  third  origin 
standard: 

(3)  The  goods  were  a  product  of  the  United 
States  which  were  returned  to  the  United 
States  after  having  been  advanced  in  value  or 
improved  in  condition  in  an  insular 
poMession,  or  assembled  in  an  insular 
pouession,  pursuant  to  U.S.  Note  2. 
Subchapter  D,  Chapter  98,  HTSUS. 

The  commenter  argued  that  this 
revision  would  clarify  that  goods  which 
are  not  "wholly  obtained  or  produced" 
or  "substantially  transformed"  may  still 
become  a  product  of  an  insular 
possession  and  be  eligible  for  duty-fr«e 
treatment  under  General  Note  3(aMiv). 
as  determined  in  Headquarters  Ruling 
Letter  (HRL)  557481  dated  September 
24. 1993.  which  reconsidered  HRL 
556381  dated  March  2. 1991.  In  HRL 
556381.  Customs  ruled  that  certain 
garments,  produced  on  the  U.S. 
mainland  and  screen  printed  or 
embroidered  in  the  Virgin  Islands  using 
printing  or  embroidery  materials 
produced  on  the  U.S.  mainland  or 
Puerto  Rico,  were  not  eligible  for  duty- 
free treatment  under  General  Note 
3(aXiv).  Although  no  foreign-origin 
materials  wrere  employed  in  these 
operations.  Customs  held  that  the 
printed  or  embroidered  garments  were 
not  eligible  for  duty-free  treatment 
under  General  Note  3(a)(iv)  because 
they  were  not  "products  of'  the  Virgin 
IsUnds  and  had  not  undergone  a 
substantial  transformation. 

In  HRL  557481,  Customs  reconsidered 
HRL  556381  and  determined  that,  under 
the  facts,  the  garments  in  question  were 
products  of  the  Virgin  Islands  and  thus 
eligible  for  dufy-free  treatment  under 
General  Note  3(a)(iv).  Specifically. 
Customs  ruled  that  under  19  CFR 
12.130(c)  and  U.S.  Note  2.  Subchapter 
n.  Chapter  98,  HTSUS,  the  U.S.  good 
returned  must  be  deemed  a  product  of 
the  non-U.S.  jiuisdiction  in  which  they 
were  advanced  in  value  (i.e.,  the  U.S. 
Virgin  Islands).  Because  the  goods  were 
a  product  of  the  Virgin  Islands  and 
otherwise  met  the  requirements  of 
General  Note  3(a)(iv),  they  were  entitled 
to  dufy-fr'ee  treatment  under  that 
provision. 

Customs  response:  Customs  cannot 
agree  to  the  regulatory  text  change 
suggested  by  this  commenter.  Pursuant 
to  T.D.  90-17,  paragraph  (c)  of  §  12.130, 
Customs  Regulations  (19  CFR  12.130). 
supersedes  all  other  provisions  of 
§  12.130  with  regard  to  determining  the 
origin  of  textile  goods.  This  position, 
however,  has  not  been  extended  to  other 
goods  on  a  general  basis.  See  the  May 
5,  1995,  notice  of  proposed  rulemaking 
(discussed  below  in  this  document 
under  the  Other  Changes  to  the 
Regulatory  Texts  section)  in  which 


Customs  noted  that  it  has  reconsidered 
its  previously  stated  position  that  U.S. 
Note  2(a).  Subchapter  II,  Chapter  98, 
HTSUS,  has  application  for  general 
cotmtry  of  origin  piuposes.  Therefore, 
the  regulatory  text  change  suggested  by 
this  commenter  would  have  an 
impermissibly  broad  effect  since  it 
woidd  apply  to  all  goods  rather  than 
onfy  to  textile  goods. 

Comment:  It  was  suggested  that 
§  7.3(c)(2).  which  twice  uses  the  phrase 
"new  and  different  article  of  commerce" 
to  establish  the  principle  of  double 
substantial  transformation,  should  be 
followed  by  the  phrase  "that  is,  one 
which  underwent  a  change  in  name, 
character,  or  use."  This  woiild  ensure  a 
consistent  meaning  of  the  term  "new 
and  difibrant  article  of  commerce" 
throughout  §  7.3. 

Customs  response:  Customs  disagrees, 
for  the  same  reasons  stated  above  in 
response  to  the  comment  regarding  the 
use  of  exemplars  to  explain  the  creation 
of  a  new  and  difEsrent  article.  Customs 
also  notes  that  the  use  of  the  words 
"new  and  difEerent  article  of  commerce" 
in  §  7.3(cM2).  without  further 
explanation,  is  consistent  %vith  the 
approach  used  in  the  GSP  and  CBI 
regulations  (see  19  CFR  10.177(a)(2)  and 
19  CFR  10.195(a),  respectively)  which 
have  not  given  rise  to  interpretive 
problems  in  this  regard. 

Comment:  General  Note  3(aMivXA) 
provides  for  the  dufy-free  entry  of  goods 
from  an  insular  possession  containing 
foreign  material  up  to  70  percent  of  their 
value,  unless  they  are  among  the 
products  not  eligible  for  duty-free  entry 
under  the  CBI.  in  which  case  dufy-free 
entry  is  only  allowed  if  the  foreign 
materials  do  not  exceed  50  percent  of 
the  value  of  the  goods.  General  Note 
3(a)(iv)(B)  sets  forth  rules  for  identifying 
materials  not  to  be  considered  as  foreign 
(specifically,  certain  dufy-free  materi^s) 
for  purposes  of  determining  whether 
goods  produced  or  manufactiued  in  any 
such  insular  possession  contain  "foreign 
materials  to  the  value  of  more  than  70 
percent". 

One  commenter  suggested  that 
§  7.3(c)(3).  which  defines  certain 
materials  which  are  not  considered  as 
"foreign  materials"  in  determining  the 
70  percent  foreign  content  limitation,  is 
contrary  to  the  legislative  history  of 
General  Note  3(a)(iv)  and  its  predecessor 
provisions  and  is  contrary  to 
longstanding  practice,  since  it  is  not 
equally  applicable  to  the  50  percent 
limitation.  This  commenter 
acknowledged  that  §  7.3(c)(3)  is  limited 
because  General  Note  3(a)(iv)(B)  only 
refers  to  the  "70  percent"  value 
mentioned  in  paragraph  (A);  however, 
notwithstanding  the  strict  language  of 


paragraph  (B),  the  commenter  suggested 
that  Congress  intended  that  the  r\ile 
regarding  the  use  of  dufy-fi«e  foreign 
materials  be  eqtially  applicable  to 
products  to  which  the  50  percent 
limitation  applies.  The  commenter  set 
forth  the  following  analysis  in  support 
of  this  position: 

Section  3  of  the  Act  of  Mardi  3, 1917, 
Pub.  L.  64-389,  39  StaL  1133  (1917) 
("the  1917  Act"),  accorded  dufy-free 
treatment  to  products  from  the  U.S. 
Virgin  Islandiis  as  long  as  the  value  of  the 
foreign  materials  did  not  exceed  20 
percent  In  1950,  the  1917  Act  was 
amended  to  exclude  from  "fcMvign 
material"  any  material  which  could  be 
entned  into  the  United  States  free  of 
dufy.  Pub.  L.  81-766,  64  Stat  784 
(1950).  The  purpose  of  the  legislation 
was  to  encourage  the  establishment  of 
new  industries  in  the  U.S.  Virgin 
Islands,  thereby  providing  increased 
employment  and  revenues.  S.  Rep.  No. 
2368.  81st  Cong..  2d  Sess.  2  (1950).  In 
1954.  the  Customs  Simplification  Act. 
Pub.  L.  83-768.  title  IV,  section  401.  68 
Stat  1139  (1954).  increased  the  foreign 
content  limitation  to  50  percent  and 
continued  the  treatment  of  materials  as 
not  "foreign"  if  they  could  be  entered 
into  the  United  States  free  of  dufy. 

General  Headnote  3(a),  Tariff 
Schedules  of  the  United  States  (TSUS), 
effective  August  31, 1963,  continued  the 
50  percent  foreign  material  limitation 
and  the  treatment  of  a  material  as  not 
fcneign  if  the  material  could  be  entered 
into  the  United  States  free  of  dufy. 
Section  214  of  the  Caribbean  Basin 
Economic  Recovery  Act  (the  CBI 
statute),  Pub.  L.  98-67  (1983),  amended 
General  Headnote  3(a).  TSUS.  by 
increasing  the  foreign  materials  value 
allowable  in  insular  possession  goods 
from  50  percent  to  70  percent.  However, 
for  those  goods  that  were  not  entitied  to 
CBI  prefraential  dufy  treatment.  General 
Headnote  3(a),  TSUS,  was  further 
amended  to  specify  a  50  percent  foreign 
materials  value  limitation  for  such 
products.  In  nmpnHing  General 
Headnote  3(a),  TSUS,  to  include  the  70 
percent  foreign  materials  value 
limitation.  Congress  stated  that  it 
intended  to  "maintain  the  competitive 
position  of  Puerto  Rico  and  the  U.S. 
insular  possessions  which  might 
otherwise  be  adversely  afiiected  by  the 
Caribbean  Basin  Initiative."  However, 
since  CBI-exempt  products  "are 
excluded  from  dufy-free  treatment .... 
it  is  not  necessary  to  increase  the  foreign 
content  potential  under  general 
headnote  3(a)  as  an  equalizing  measure 
for  the  insular  possessions.  .  .  ."  H.R. 
Rep.  No.  266,  98th  Cong..  1st  Sess.  22 
(1983),  reprinted  in  1983  U.S.  Code 
Cong,  k  Admin.  News  645,  663. 
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Based  on  the  above,  this  commenter 
suggested  that  under  proposed 
§  7.3(c)(3),  materials  should  also  not  be 
considered  foreign  materials  for 
purposes  of  calculating  the  50  percent 
foreign  materials  value  limitation  (in 
addition  to  the  70  percent  value 
provision)  if  the  materials  may  be 
entered  into  the  LLS.  free  of  duty. 
Therefore,  despite  the  lack  of  any 
reference  to  the  50  percent  value 
limitation  in  paragraph  (B)  of  the 
present  statutory  provision,  the  only 
logical  reading  of  paragraph  (B), 
consistent  widi  the  congressional  intent 
and  longstanding  practice,  is  to  include 
in  §  7.3(c)(3)  the  50  percent  foreign 
materials  value  reference  contained  in 
paragraph  (A)  of  the  statute. 

This  commenter  further  suggested 
that  liberally  construing  this  remedial 
statute  will  carry  out  the  congressional 
intent.  See  Atchison,  Topeka  and  Santa 
Fe  Railroad  Co.  v.  Buell.  480  U.S.  557, 
561  (1987)  (with  a  remedial  statute. 
Congress  adopts  a  "standard  of  liberal 
construction  in  order  to  accomplish 
[Congress']  objects.");  see  also  United 
States  V.  Carolina  Transformer  Co..  978 
F.2d  832,  838  (4th  Cir.  1992)  (the 
provision  of  a  remedial  statute  "should 
be  construed  broadly  to  avoid 
frustrating  the  legislative  purpose."). 
Furthermore,  where  the  literal 
interpretation  of  a  statute  is  inconsistent 
with  the  legislative  intent,  the  words  of 
the  statute  should  give  way  to  the 
legislative  intent.  Florida  Department  of 
Banking  \.  Board  of  Governors,  760  F.2d 
1135, 1139  (11th  Or.  1985). 

Therefore,  this  commenter  suggested 
that  §  7.3(c)(3)  be  revised  to  read  as 
follows: 

(3)  In  the  case  of  imported  goods  to  which 
the  70  percent  or  50  percent  foreign  materials 
value  limitation  applies  as  set  forth  in 
paragraph  (a)(l)(i)  of  this  section,  a  material 
which  may  be  imported  into  the  customs 
territory  of  the  United  States  from  a  foreign 
country  and  entered  free  of  duty  either. 

Customs  response:  Customs  agrees 
with  the  commenter's  suggestion  to  fill 
a  gap  in  General  Note  3(a)(iv)(B)  by 
these  regulations.  Although  paragraph 
(B)  of  General  Note  3(a)(iv),  HTSUS, 
clearly  states  that  in  regard  to  the  70 
percent  value,  a  material  shall  not  be 
considered  a  "foreign  material"  if  it  may 
be  imf>orted  into  the  United  States  and 
entered  free  of  duty,  that  statutory 
provision  does  not  address  whether  the 
same  "foreign  material"  definition  is 
applicable  in  the  case  of  the  50  percent 
value  limitation  that  applies  to  CBI- 
excluded  goods  under  paragraph  (A). 
However,  based  on  a  reading  of  General 
Note  3(a)(iv),  HTSUS,  and  its 
predecessor  provisions  and  the 
legislative  history  relating  thereto,  it 


appears  that  a  material  which  could  be 
entered  into  the  United  States  free  of 
duty  has  never  been  intended  to  be 
considered  "foreign  material"  since  the 
1950  amendment  of  the  1917  Act. 

As  pointed  out  by  the  conunenter  and 
for  the  reasons  stated  in  the  comment. 
section  214(a)  of  the  CBI  statute 
amended  General  Headnote  3(a)(i). 
TSUS,  by  increasing  the  foreign 
materials  value  limitation  from  50 
percent  to  70  percent  for  most  goods 
and  by  retaining  the  50  percent  foreign 
materials  value  limitation  for  articles 
not  eligible  for  CBI  preferential 
treatment.  However,  while  section 
214(a)  of  the  CBI  statute  also  amended 
General  Headnote  3(a)(ii).  TSUS.  (which 
referred  to  materials  not  considered 
foreign  if  they  could  be  entered  into  the 
United  States  free  of  duty)  by  replacing 
the  50  percent  value  reference  with  a 
reference  to  70  percent  value,  a 
reference  to  50  percent  value  (to  cover 
CBI-excluded  goods)  was  not  retained  in 
this  context  for  reasons  that  are  not 
apparent  from  a  reading  of  the 
applicable  legislative  history. 

The  above-mentioned  Congressional 
intention  of  maintaining  the  competitive 
viability  of  the  insular  possessions  is 
also  consistent  with  the  intent  behind 
paragraphs  (C),  (D),  and  (E)  of  General 
Note  3(a)(iv),  HTSUS,  which  were 
added  when  the  GSP  and  CBI  statutes 
and  the  Andean  Trade  Preference  Act 
(ATPA)  were  enacted.  The  legislative 
history  of  what  is  now  General  Note 
3(a)(iv)(C),  HTSUS,  indicates  that  the 
designation  of  beneficiary  developing 
countries  under  section  502  of  the  GSP 
statute  (19  U.S.C.  2462)  was  not 
intended  to  impair  any  benefits  that 
insider  possessions  receive  by  reason  of 
(former)  General  Headnote  3(a),  TSUS. 
S.  Rep.  93-1298,  reprinted  in  1974  U.S. 
Code  Cong.  Admin.  New.  7186,  7352. 
"Tbe  Conunittee  strongly  believes  that 
the  products  of  U.S.  insular  possessions 
should  under  no  circumstances  be 
treated  less  advantageously  than  those 
of  foreign  countries.  To  the  extent  that 
such  products  would  be  entiUed  to 
better  treatment  under  headnote  3(a), 
than  under  this  tide,  they  should 
receive  treatment  under  3(a)."  Id. 

If  the  "foreign  material"  definition  in 
General  Note  3(a)(iv)(B),  HTSUS,  is  not 
applied  to  the  50  percent  value 
limitation,  the  insular  possessions  will 
receive  "no  less  favorable"  treatment 
than  CBI  countries  since  the  CBI- 
excluded  goods  are  dutiable.  However, 
before  the  enactment  of  the  CBI,  most 
goods  from  the  insular  possessions, 
including  the  "CBI-excluded"  goods, 
received  duty-free  treatment  if  the  50 
percent  value  was  satisfied,  to  which 
the  "foreign  material"  definition 


applied  at  that  time.  Therefore,  it  would 
seem  that  if  Congress  had  intended  to 
remove  a  benefit  existing  prior  to  the 
CBI,  it  would  have  indicated  such 
intent. 

Prior  to  the  amendment  of  General 
Headnote  3(a).  TSUS.  by  section  214  of 
the  CBI  statute,  another  noteworthy 
amendment  to  this  provision  was  added 
by  Pub.  L.  94-88,  tide  I,  section  1,  2,  89 
Stat  433  (1975),  which  increased  the  50 
percent  foreign  materials  value 
limitation  to  70  percent  with  respect  to 
watches  and  watch  movements  because 
of  a  setback  in  both  production  and 
employment  in  the  insular  possessions. 
When  this  70  percent  value  for  watches 
was  inserted  into  subparagraph  (i)  of 
General  Headnote  3(a),  subparagraph  (ii) 
thereof  remained  the  same.  Therefore, 
for  purposes  of  applying  the  50  percent 
value  then  in  efiect,  materials  were  not 
considered  foreign  if  they  could  be 
entered  into  the  United  States  free  of 
duty,  but  no  reference  was  made  to  the 
increased  70  percent  value  limitation  for 
watches.  However,  §  7.8(d)  of  the 
Customs  Regulations  (19  CFR  7.8(d)) 
was  amended  to  refer  both  to  the  50 
percent  value  and  to  the  70  percent 
value  for  watches  in  the  context  of 
determining  whether  a  material  was  a 
foreign  material. 

Therefore,  it  is  the  opinion  of 
Customs  that  since  the  legislative 
history  of  General  Note  3(a)(iv).  HTSUS. 
does  not  discuss  the  omission  6f  a 
reference  to  the  50  percent  foreign 
materials  value  limitation  for  CBI- 
excluded  products  from  paragraph  (B), 
and  because  it  is  apparent  that  since 
1950  materials  were  not  considered 
"foreign  materials"  in  all  respects  if 
they  could  be  entered  into  the  United 
States  free  of  duty,  the  50  percent 
foreign  materials  value  limitation 
should  be  referred  to  in  §  7.3(c)(3}. 
Thus,  Customs  has  determined  it 
appropriate  to  amend  the  regulations 
not  bcNiause  General  Note  3  is 
"remedial"  legislation  which  must  be 
liberally  construed,  as  the  commenter 
suggested,  but  rather  because  a  strict 
construction  of  this  special  exemption 
leads  Customs  to  conclude  there  is  an 
inadvertent  "gap"  in  that  note  which 
Congress  did  not  clearly  intend  to  result 
in  a  preclusion  of  favorable  treatment. 
See,  e.g..  United  States  v.  Allen,  163 
U.S.  499.  503  (1896)  (duty  exemptions 
must  be  strictly  construed  as  a  general 
principle).  The  omission  of  the  50 
percent  value  reference  appears  to  have 
been  an  oversight  stemming  from  the 
addition  of  the  70  percent  value 
reference  for  watches  rather  than  fit>m  a 
clear  intention  to  remove  a  benefit  in 
existence  since  1950.  There  is  also 
nothing  in  the  legislative  history 


relating  to  these  amendments  which 
specifically  precludes  more  favorable 
treatment  for  an  insider  possession  good 
under  General  Note  3(a)(iv).  HTSUS,  as 
compared  to  the  GSP,  CBI,  or  ATPA.  In 
order  to  reflect  this  f>osition  and  also 
simplify  the  text,  §  7.3(c)(3)  as  set  forth 
below  has  been  modified  by  renwving 
die  "(I  jn  the  case  of  *  *  '"clause 
which  is  no  longer  necessary  in  this 
regulatory  context. 

Comment:  The  "direct  shipment" 
standard  on  goods  bom  U.S.  insular 
possessions  in  proposed  §  7.3(e)  should 
be  the  same  as  in  the  case  of  the  CBI, 
GSP,  or  ATPA,  which  allow  goods  to  be 
transshipped  through  third  countries 
under  certain  conditions.  Otherwise, 
§  7.3(e)  is  contrary  to  the  statutory 
mandate  of  General  Note  3(a)(iv)  (C),  (D) 
and  (E).  HTSUS.  that  goods  from  insular 
possessions  receive  no  less  favorable 
duty  treatinent  than  GSP-,  CBI-,  or 
ATPA-eligible  articles.  The  Customs 
rationale  not  to  allow  exceptions  to 
direct  movement  to  or  from  an  ini^nlar 
possession  through  a  foreign  territory  or 
country  is  not  compelling  since  goods 
from  all  CBI  countries  may  be  shipped 
to  the  United  States  either  by  water  or 
air  without  passing  through  intervening 
countries. 

Customs  response:  Customs  agrees 
with  the  commenter  on  both  points. 
First,  none  of  the  CBI  countries  are  land- 
locked and  thus  shipment  to  the  United 
States  would  not  necessarily  require 
transshipment  through  a  foreign 
territory  or  country.  Second,  although 
General  Note  3(a)(iv),  HTSUS,  is  a  more 
liberal  provision  than  the  GSP  or  CBI 
statutes  or  the  ATPA.  as  already  noted 
in  this  comment  discussion.  General 
Note  3(a)(iv)  (C).  (D)  and  (E)  provide 
that,  subject  to  the  provisions  of 
sections  503(b)  and  504(c)  of  the  GSP 
statute,  section  213  of  the  CBI  statute, 
and  section  204  of  the  ATPA,  goods 
imported  from  an  insular  possession  of 
the  United  States  shall  receive  duty 
treatment  no  less  favorable  than  the 
treatment  afforded^such  goods  when 
they  are  imported  from  a  beneficiary 
country  under  the  GSP,  CBI  or  ATPA. 
The  GSP  and  CBI  statutes  and  die  ATPA 
require  that  the  goods.  In  order  to 
receive  preferential  duty  treatment, 
meet  certain  qualifications  including 
direct  shipment  from  the  beneficiary 
country  into  the  United  States.  Sections 
10.175  and  10.193  of  the  Customs 
Regulations  (19  CFR  10.175  and  10.193) 
allow  certain  exceptions  to  the  direct 
movement  standaid.  Therefore,  it 
appears  that  not  allowing  any 
exceptions  to  the  strict  direct  shipment 
standard  in  the  case  of  goods  from 
insular  {xissessions  would  be  contrary 


to  General  Note  3(a)(iv)  (C).  (D).  and  (E), 
HTSUS. 

Accordingly,  §  7.3(e)  as  set  forth 
below  has  been  modified  to  include 
exceptions  to  the  strict  direct  shipment 
standard  and  to  provide  for  evidence  of 
direct  shipment.  The  modified  text  is 
based  on  the  corresponding  CBI 
regulatory  provisions  which  appear  to 
be  more  appropriate  in  an  insular 
possession  context  than  are  the 
corresponding  GSP  regulations,  but  no 
reference  is  made  to  a  waiver  of 
evidence  of  direct  shipment  since 
simply  having  provision  for  not 
requiring  submission  of  such  evidence 
is  a  less  burdensome  approach. 

Comment:  Chie  comment  concerned 
the  use  of  the  Certificate  of  Origin 
(Customs  Form  3229)  in  the  case  of 
goods  which  incorporate  a  material 
described  in  General  Note  3(a)(iv)(B)(2), 
HTSUS,  which  requires  "adequate 
documentation  *  *   *  to  show  that  the 
material  has  been  incorporated  into 
such  goods  during  the  18-month  period 
after  the  date  on  which  such  material  is 
imported  into  the  Insular  possession." 
The  commenter  noted  that  the 
Certificate  of  Origin  would  require 
modification  because  it  does  not 
currenUy  establish  the  use  of  the 
material  within  the  18-month  period. 
The  conunenter  also  suggested  that  the 
district  director  be  given  discretion  to 
waive  the  Certificate  of  Origin  or  to 
accept  other  documentation  including  a 
blanket  statement  that  applies  to  several 
entries,  since  General  Note 
3(a)(iv)(B)(2),  HTSUS,  does  not  describe 
"adequate  documentation"  or 
specifically  require  a  Cwtificate  of 
Origin  with  each  shipment. 

Customs  response:  Customs  disagrees. 
While  it  was  recognized  in  the  notice  of 
proposed  rulemaking  that  the  Certificate 
of  C3rigin  must  be  revised  to  reflect  all 
current  legal  requirements  under 
General  Note  3(a){iv),  HTSUS,  it  is 
General  Note  3{a)(iv)(B)(2),  HTSUS.  and 
not  the  Certificate  of  Origin  that 
specifically  establishes  the  requirement 
for  submission  of  adequate 
documentation  to  show  that  the  material 
was  incorporated  into  the  goods  during 
the  18-month  period  after  the  date  on 
which  it  was  imported  into  the  insular 
possession.  While  General  Note 
3(a)(iv)(B)(2).  HTSUS.  does  not  define 
"adequate  documentation",  it  is  the 
position  of  Customs  that  the  use  of  the 
Certificate  of  Origin  with  which 
importers  are  already  familiar, 
combined  with  the  Customs  officer's 
verification  at  the  port  of  shipment, 
provide  adequate  assurance  that  the 
material  described  in  General  Note 
3(a)(iv)(B)(2).  HTSUS.  was,  in  feet.   • 


incorporated  in  the  goods  within  the 
specified  18-month  period. 

Comment:  One  comment  concerned 
proposed  §  7.3(g)  which,  in  accordance 
with  existing  law,  allows  warehouse 
withdrawals  of  goods  for  shipment  to 
any  insular  possession  without  the 
payment  of  duty,  or  with  a  refund  of 
duty  if  duties  have  been  paid,  but 
denies  drawback  of  duties  or  internal 
revenue  taxes  on  goods  produced  in  the 
United  States  and  shipped  to  any 
insular  possession.  This  commenter 
suggested  that  §  7.3(g)  should  include 
the  restrictions  on  shipments  from 
foreign  trade  zones  to  insular 
possessions  as  specified  in  HRL  223828 
dated  July  1, 1992.  That  ruling  held  tiiat 
merchandise  transferred  from  a  foreign 
trade  zone  for  shipment  to  an  insular 
possession  is  dutiable  when  transferred 
frtim  the  zone  and  that  shipments  from 
such  a  zone  to  an  insular  possession  do 
not  meet  the  exportation  requirement  of 
19  U.S.C.  81c(a). 

Customs  response:  Customs  disagrees. 
In  Rothschild  &■  Co.  v.  United  States,  16 
Ct  Ciut  App.  422  (1929).  it  was  held 
that  the  term  "exportation"  in  section 
557,  Tariff  Act  of  1922  (the  predecessor 
provision  of  section  557,  Tariff  Act  of 
1930).  did  not  include  shipments  to 
Guam.  As  a  result  of  this  determination, 
hearings  before  the  Ways  and  Means 
Committee  of  the  House  of 
Representatives  in  1929  resulted  in  a 
recommendation  that  section  557  be 
amended  to  provide  that  merchandise 
may  be  withdrawn  for  shipment  to 
insular  possessions  without  the 
payment  of  duties.  See  Mitsubishi 
International  Corp.  v.  United  States,  55 
Cust.  CL  319,  CD.  2597  (1965). 
Accordingly,  section  557,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1557). 
which  permits  merchandise  to  be 
entered  for  warehouse  and  withdravtm 
for  shipment  to  Guam  and  other  named 
possessions  without  payment  of  duties 
or,  if  duties  have  been  paid,  with  a 
refund  thereof,  was  the  basis  for  19  CFR 
7.8(f)  (the  provision  which  was  the  basis 
forproposed  § 7.3(g)). 

Tne  term  "exportation"  as  defined  by 
§101.1  of  the  Customs  Regulatic»is  (19 
CFR  101.1),  and  as  interpreted  by  the 
courts,  is  linked  to  a  foreign  country 
rather  than  to  the  Customs  territory  of 
the  United  States.  Thus,  shipments  from 
the  United  States  to  a  U.S.  insular 
possession  are  not  exports.  Customs  is 
of  the  opinion  that  there  is  no  need  to 
repeat  this  position  in  the  regulatory 
provision  at  issue  with  respect  to 
shipments  to  a  U.S.  insular  possession 
from  a  foreign  trade  zone  located  within 
the  United  States. 

Comment:  General  Note  3(aKiv), 
HTSUS.  contains  provisions  (i.e.. 
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paragraphs  (C),  P)  and  (E)),  which 
guarantee  no  less  favorable  duty 
treatment  for  goods  from  the  insular 
possessions  than  for  goods  imported 
from  GSP,  CBI  or  ATPA  beneficiary 
countries.  It  was  suggested  these 
paragraphs  should  at  least  be  replicated 
in  the  regulations. 

Customs  response:  Customs  disagrees. 
There  is  little  use  in  simply  duplicating 
General  Notes  3(a)(iv)  (C),  (D).  and  (E). 
HTSUS.  in  the  regulations  where  there 
is  no  need  for  an  interpretation  or  other 
explanation  of  the  statutory  provision.  It 
is  clear  that  the  statute,  which  controls, 
requires  that  goods  from  insular 
possessions  be  granted  no  less  favorable 
duty  treatment  than  goods  imported 
bom  GSP,  CBI,  or  ATPA  beneficiary 
countries  and  the  regulations  set  forth  in 
this  document  reflect  that  result- 
oriented  statutory  principle. 

Comment:  One  comment  questioned 
the  conclusion  in  the  notice  of  proposed 
rulemaking  under  the  beading 
"Regulatory  Flexibility  Act"  that  there 
is  no  "major  rule"  since  a  substantial 
number  of  small  entities  may  have 
significant  economic  impacts  as  a  result 
of  these  amendments. 

Customs  response:  The  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
regulations  primarily  reflect  statutory 
requirements  and  administrative 
practices  that  have  been  in  place  for 
many  years  for  purposes  of  duty-frve 
treatment  of  articles  imported  from 
insular  possessions  of  the  United  States. 

Other  ClMnges  to  the  Regulatory  Texts 

In  addition  to  the  changes  to  the 
proposed  regulatory  texts  discussed  ' 
above  in  connection  with  the  public 
comments.  Customs  has  determined  that 
a  niunber  of  other  changes  to  the 
proposed  texts  should  be  reflected  in 
this  final  rule  dociunent. 

Two  of  these  changes  involve 
proposed  §§  7.3  (b)(1)  and  (c)(1)  which 
referred,  respectively,  to  goods  and 
materials  that  were  "wholly  obtained  or 
produced  *  *   *  within  the  meaning  of 
§  102.1(e)  of  this  chapter".  These 
provisions  were  included  in  the 
proposed  texts  based  on,  and  were 
identified  in  the  document  as  being 
subject  to  final  adoption  of.  an  earlier 
proposal  published  in  the  Federal 
Re^ster  on  September  25, 1991  (56  FR 
48448)  to  set  forth,  in  a  new  Part  102  of 
the  Customs  Regulations  (19  CFR  Part 
102).  uniform  rules  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise.  SutMequenUy, 
on  January  3, 1994,  Customs  published 
two  docxunents  in  the  Federal  Register. 
The  first  document,  published  at  59  FR 


110.  consisted  of  T.D.  94-4  which 
amended  the  Customs  Regulations  on  an 
interim  basis  to  implement  Annex  311 
of  the  North  American  Free  Trade 
Agreement  (NAFTA);  the  majority  of  the 
T.D.  94—4  regulatory  amendments 
involved  the  adoption  of  a  new  Part  102 
of  the  Customs  Regulations  setting  forth 
the  NAFTA  Marking  Rules.  The  second 
document  published  on  January  4, 1994 
(at  59  FR  141)  consisted  of  a  notice  of 
proposed  rulemaking  setting  forth 
proposed  amendments  to  the  scope  of 
interim  Part  102,  as  well  as  to  other 
provisions  of  the  Customs  Regulations, 
in  order  to  establish  within  Part  102 
uniform  rules  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise.  The  latter 
document  replaced  the  September  25. 
1991.  uniform  origin  rules  proposal  and 
thus  included,  among  other  things, 
proposed  conforming  changes  to  the 
GSP  and  CBI  regxilations  involving 
appropriate  cross-references  to  the 
uniform  rules  that  would  be  reflected  in 
the  amended  Part  102  texts,  but  no 
proposed  conforming  changes  to  the 
Part  7  insular  possession  regulations 
were  included  since  final  action  had  not 
been  taken  on  the  regulatory  proposals 
that  are  the  subject  of  this  document.  On 
May  5,  1995,  Customs  published  a 
document  in  the  Federal  Register  (60 
FR  22312)  which  set  forth  proposed 
changes  to  the  interim  regulatory 
amendments  contained  in  T.D.  94—4  and 
which  republished,  with  some  changes, 
the  January  4, 1994,  uniform  origin  rule 
regulatory  proposals,  for  purposes  of 
further  public  comment. 

On  June  6, 1996.  Customs  published 
in  the  Federal  Ref^r  (61  FR  28932) 
T.D.  96-48  which  adopted  as  a  final 
rule,  with  some  modifications,  the 
NAFTA  Marking  Rules  and  other 
interim  regulatory  amendments 
published  as  T.D.  94-4  on  January  3, 
1994,  but  which  did  not  adopt  as  a  final 
rule  the  May  5, 1995,  proposals 
regarding  the  imiform  origin  rule 
concept  (including  the  proposed 
amendments  to  the  GSP  and  CBI 
regulations).  The  Background  portion  of 
T.D.  96-48  stated  (at  61  FR  28933)  that 
Customs  had  decided  that  the  proposal 
to  extend  the  Part  102  regulations  to  all 
trade  "should  remain  under 
consideration  for  implementation  at  a 
later  date."  In  the  li^t  of  this  defisrral 
of  the  decision  on  whether  to  apply  a 
uniform  method  of  determining  origin 
to  all  trade,  it  would  not  be  appropriate 
in  this  dociunent  to  adopt  the  texts  of 
§§  7.3  (b)(1)  and  (c)(1)  as  proposed. 
Accordingly.  §§  7.3  (b)(1)  and  (c)(1)  as 
set  forth  below  have  been  modified  to 
remove  the  references  to  the  Part  102 


regulation  and,  similar  to  the  present 
GSP  and  CBI  regulatory  approach,  to 
refer  instead  to  goods  and  materials  that 
are  "wholly  the  growth  or  product"  of 
the  insular  possession.  If  in  the  futiue 
a  final  decision  is  taken  to  adopt  the 
proposed  uniform  method  of 
determining  origin  for  all  trade,  the 
necessary  regulatory  amendments  will 
include  appropriate  changes  to  the  text 
of  §7.3. 

Finally,  in  order  to  align  on  technical 
corrections  made  to  the  Customs 
Regulations  in  T.D.  95-78  (published  in 
the  Federal  Register  on  September  27. 
1995,  at  60  FR  50020)  to  reflect  the  new 
organizational  structure  of  Customs, 
§  7.3  as  set  forth  below  has  been 
modified  by  inserting  "port  director"  in 
place  of  each  reference  to  "district 
director". 

Conclusion 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
comments  as  set  forth  above,  and  after 
further  review  of  this  matter.  Customs 
believes  that  the  proposed  regulatory 
amendments  should  be  adopted  as  a 
final  rule  with  certain  changes  thereto 
as  discussed  above  and  as  set  forth 
below.  This  document  also  includes  an 
appropriate  update  of  the  list  of 
information  collection  approvals 
contained  in  §  178.2  of  the  Customs 
Regulations  (19  CFR  178.2). 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  primarily  reflect  statutory 
requirements  and  administrative 
practices  that  have  been  in  place  for 
many  years  and,  thus,  any  economic 
impact  arising  out  of  these  amendments 
would  be  negligible  at  best. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C  603  and  604. 

P^ierworic  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1515- 
0200.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
niunber  assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  in  §  7.3.  This  information  is 
required  in  connection  with  claims  for 
duty-free  treatment  under  General  Note 
3(a)(iv).  HTSUS.  This  information  will 
be  used  by  Customs  to  determine 
whether  goods  imported  from  insular 
possessions  are  entitied  to  duty-free 
entry  under  that  General  Note.  The 
collection  of  information  is  required  to 
obtain  a  benefit.  The  likely  respondents 
are  business  organizations  including 
importers,  exporters,  and 
manufecturers. 

The  estimated  average  biuden 
associated  with  the  collection  of 
information  in  this  final  rule  is  11.3 
hours  per  respondent  or  recordkeeper. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  U.S.  Customs  Service,  Paperwork 
Management  Branch,  Room  6316, 1301 
Constitution  Avenue,  N.W., 
Washington.  D.C  20229,  and  to  OMB, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

ListofSolqects 

IQCFRPait? 

Customs  duties  and  inspection, 
Imports,  Insular  possessions. 

19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports. 

19  CFR  Part  148 

Customs  duties  and  inspection, 
Imports,  Personal  exemptions. 

19  CFR  Part  178 

Administrative  practice  and 
procediue.  Exports,  Imports,  Reporting 
and  recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  7, 10, 148  and  178, 
Customs  Regulations  (19  CFR  parts  7. 
10, 148  and  178),  are  amended  as  set 
forth  below: 


PART  7— CUSTOMS  RELATIONS  WITH 
INSULAR  POSSESSIONS  AND 
GUANTANAMO  BAY  NAVAL  STATION 

1.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Aadiortty:  19  U.S.C  66, 1202  (General 
Note  20,  Harmonized  Tari£F  Schedule  of  the 
United  States),  1623, 1624;  48  U.S.C.  1406i. 

2.  Sections  7.2  and  7.3  are  added  to 
read  as  follows: 

§7.2    Insular  possessions  of  ttie  United 
Stales  other  than  Puerto  Rica 

(a)  Insular  possessions  of  the  United 
States  other  than  Puerto  Rico  are  also 
American  territory  but,  because  those 
insular  possessions  are  outside  the 
customs  territory  of  the  United  States, 
goods  imported  therefrom  are  subject  to 
the  rates  of  duty  set  forth  in  column  1 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  except  as 
otherwise  provided  in  §  7.3  or  in  part 
148  of  this  chapter.  The  principal  such 
insular  possessions  are  the  U.S.  Virgin 
Islaoids,  Guam,  American  Samoa,  Wake 
Island,  Kfidway  Islands,  and  Johnston 
Atoll.  Pursuant  to  section  603(c)  of  the 
Covenant  to  Establish  a  Commonwealth 
of  the  Northern  Mariana  Islands  in 
Political  Union  With  the  United  States 
of  America,  Public  Law  94-241,  90  Stat 
263,  270,  goods  imported  from  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  entitied  to  the  same  tariff 
treatment  as  imports  from  Guam  and 
thus  are  also  subject  to  the  provisions  of 
%  7.3  and  of  part  148  of  this  chapter. 

(b)  Importations  into  Guam,  American 
Samoa,  Wake  Island,  Midway  Islands, 
Johnston  Atoll,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands  are  not 
governed  by  the  Tariff  Act  of  1930,  as 
amended,  or  the  regulations  contained 
in  this  chapter.  The  customs 
administration  of  Guam  is  under  the 
Government  of  Guam.  The  customs 
administration  of  American  Samoa  is 
\mder  the  Government  of  American 
Samoa.  The  customs  adnunistration  of 
Wake  Island  is  under  the  jurisdiction  of 
the  Department  of  the  Air  Force 
(General  Counsel).  The  customs 
administration  of  Midway  Islands  is 
under  the  jurisdiction  of  the  Department 
of  the  Navy.  There  is  no  customs 
authority  on  Johnston  Atoll,  which  is 
under  the  operational  control  of  the 
Defense  Nuclear  Agency.  The  customs 
administration  of  the  Commonwealth  of 
the  Northern  Mariana  Islands  is  under 
the  Government  of  the  Commonwealth. 

(c)  The  Secretary  of  the  Treasury 
administers  the  customs  laws  of  the  U.S. 
Virgin  Islands  through  the  United  States 
Customs  Service.  The  importation  of 
goods  into  the  U.S.  Virgin  Islands  is 
governed  by  Virgin  Isluids  law; 


however,  in  situations  where  there  is  no 
applicable  Virgin  Islands  law  or  no  U.S. 
law  specifically  made  applicable  to  the 
Virgin  Islands,  U.S.  laws  and 
regulations  shall  be  used  as  a  guide  and 
be  complied  with  as  nearly  as  possible. 
Tariff  classification  of,  and  rates  of  duty 
applicable  to,  goods  imported  into  the 
U.S.  Virgin  Islands  are  established  by 
the  Virgin  Islands  legislature. 

S  7.3    Duty-free  treatment  of  goods 
imported  from  insular  possessions  of  the 
United  Stales  other  than  Puerto  Rico. 

(a)  General.  Under  the  provisions  of 
General  Note  3(a)(iv),  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
the  following  goods  may  be  eligible  for 
duty-free  treatment  when  imported  into 
the  customs  territory  of  the  United 
States  from  an  insular  possession  of  the 
United  States: 

(1)  Except  as  provided  in  Additional 
U.S.  Note  5  to  Chapter  91,  HTSUS,  and 
except  as  provided  in  Additional  U.S. 
Note  2  to  Chapter  96,  HTSUS,  and 
except  as  provided  in  section  423  of  the 
Tax  Reform  Act  of  1986,  as  amended  (19 
U.S.C.  2703  note),  goods  which  are  the 
growth  or  product  of  any  such  insular 
possession,  and  goods  which  were 
manufactured  or  produced  in  any  such 
insular  possession  from  materials  that 
were  the  growth,  product  or 
manufecture  of  any  such  insular 
possession  or  of  the  customs  territory  of 
the  United  States,  or  of  both,  provided 
that  such  goods: 

(i)  Do  not  contain  foreign  materials 
valued  at  either  more  than  70  percent  of 
the  total  value  of  the  goods  or,  in  the 
case  of  goods  described  in  section 
213(b)  of  the  Caribbean  Basin  Economic 
Recovery  Act  (19  U.S.C.  2703(b)),  more 
than  50  percent  of  the  total  value  of  the 
goods;  and 

(ii)  Come  to  the  customs  territory  of 
the  United  States  directly  from  any  such 
insular  possession;  and 

(2)  Goods  previously  imported  into 
the  customs  territory  of  the  United 
States  with  payment  of  all  applicable 
duties  and  taxes  imposed  upon  or  by 
reason  of  importation,  provided  that: 

(i)  The  goods  were  shipped  from  the 
United  States  direcUy  to  the  insular 
possession  and  are  returned  from  the 
insular  possession  to  the  United  States 
by  direct  shipment;  and 

(ii)  There  was  no  remission,  refund  or 
drawback  of  such  duties  or  taxes  in 
connection  with  the  shipment  of  the 
goods  fit>m  the  United  States  to  the 
insular  possession. 

(b)  Origin  of  goods.  For  purposes  of 
this  section,  goods  shall  be  considered 
to  be  the  growth  or  product  of,  or 
manufectured  or  produced  in,  an  insular 
possession  if: 
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(1)  The  goods  are  wholly  the  growth 
or  product  of  the  insular  possession;  or 

(2)  The  goods  became  a  new  and 
difiierent  article  of  cununerce  as  a  result 
of  production  or  manufacture  performed 
in  the  insultu  possession. 

(c)  Foreign  materials.  For  purposes  of 
this  section,  the  term  "foreign 
materials"  covers  any  material 
incorporated  in  goods  described  in 
paragraph  (b)(2)  of  this  section  other 
than: 

(1)  A  material  which  was  wholly  the 
growth  or  product  of  an  insular 
possession  or  of  the  customs  territory  of 
the  United  States; 

(2)  A  material  which  was 
substantially  transformed  in  an  insular 
possession  or  in  the  customs  territory  of 
the  United  States  into  a  new  and 
different  article  of  commerce  which  was 
then  used  in  an  insular  possession  in 
the  production  or  manufactiue  of  a  new 
and  different  article  which  is  shipped 
directly  to  the  United  States;  or 

(3)  A  material  which  may  be  imported 
into  the  custon^s  territory  of  the  United 
States  from  a  foreign  country  and 
entered  free  of  du^  either 

(i)  At  the  time  the  goods  which 
incorporate  the  material  are  entered;  or 

(ii)  At  the  time  the  material  is 
imported  into  the  insular  possession, 
provided  that  the  material  was 
incorporated  into  the  goods  during  the 
18- month  period  after  the  date  on  which 
the  material  was  imported  into  the 
insular  possession. 

(d)  Foreign  materials  value  limitation. 
For  purposes  of  this  section,  the 
determination  of  whether  goods  contain 
foreign  materials  valued  at  more  than  70 
or  50  percent  of  the  total  value  of  the 
goods  shall  be  made  based  on  a 
comparison  between: 

(1)  The  landed  cost  of  the  foreign 
materials,  consisting  of: 

(i)  The  manufactiirer's  actual  cost  for 
the  materials  or,  where  a  material  is 
provided  to  the  manufacturer  without 
charge  or  at  less  than  fair  market  value, 
the  sum  of  all  expenses  incurred  in  the 
growth,  production,  or  manufactiue  of 
the  material,  including  general 
expenses,  plus  an  amount  for  profit;  and 

(ii)  The  cost  of  transporting  those 
materials  to  the  insular  possession,  but 
excluding  any  duties  or  taxes  assessed 
on  the  materials  by  the  insular 
possession  and  any  charges  which  may 
accrue  after  landing;  and 

(2)  The  final  appraised  value  of  the 
goods  imported  into  the  ciistoms 
territory  of  the  United  States,  as 


determined  in  accordance  with  section 
402  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1401a). 

(e)  Direct  shipment — (1)  General.  For 
purposes  of  this  section,  goods  shall  be 
considered  to  come  to  the  United  States 
direcdy  from  an  insular  [>ossession,  or 
to  be  shipped  from  the  United  States 
directly  to  an  insular  possession  and 
returned  from  the  insular  possession  to 
the  United  States  by  direct  shipment, 
only  if: 

(i)  The  goods  proceed  directly  to  or 
bom  the  insular  possession  without 
passing  through  any  foreign  territory  or 
countrjr; 

(ii)  The  goods  proceed  to  or  from  the 
insular  possession  through  a  foreign 
territory  or  country,  the  goods  do  not 
enter  into  the  commerce  of  the  foreign 
territory  or  coiuitry  while  en  route  to  the 
insider  possession  or  the  United  States, 
and  the  invoices,  bills  of  lading,  and 
other  shipping  documents  show  the 
insular  possession  or  the  United  States 
as  the  final  destination;  or 

(iii)  The  goods  proceed  to  or  from  the 
insular  possession  through  a  foreign 
territory  or  country,  the  invoices  and 
other  shipping  documents  do  not  show 
the  insular  possession  or  the  United 
States  as  the  final  destination,  and  the 
goods: 

(A)  Remained  under  the  control  of  the 
customs  authority  of  the  foreign 
territory  or  coimtry; 

(B)  Did  not  enter  into  the  commerce 
of  the  foreign  territory  or  country  except 
for  the  purpose  of  sale  other  than  at 
retail,  and  the  port  director  is  satisfied 
that  the  importation  into  the  insular 
possession  or  the  United  States  results 
fit)m  the  original>commercial 
transaction  between  the  importer  and 
the  producer  or  the  letter's  sales  agent; 
and 

(C)  Were  not  subjected  to  operations 
in  the  foreign  territgry  or  coimtry  other 
than  loading  and  unloading  and  other 
activities  necessary  to  preserve  the 
goods  in  good  condition. 

(2)  Evidence  of  direct  shipment.  The 
port  director  may  require  that 
appropriate  shipping  papers,  invoices, 
or  other  documents  be  submitted  within 
60  days  of  the  date  of  entry  as  evidence 
that  the  goods  were  shipped  to  the 
United  States  directly  from  an  insular 
possession  or  shipped  bom  the  United 
States  directly  to  an  insular  possession 
and  returned  from  the  insular 
possession  to  the  United  States  by  direc:t 
shipment  within  the  meaning  of 
paragraph  (e)(1)  of  this  secticm,  and 


such  evidence  of  direct  shipment  shall 
be  subject  to  such  verification  as 
deemed  necessary  by  the  port  director. 
Evidence  of  direct  shipment  shall  not  be 
required  when  the  port  director  is 
otherwise  satisfied,  taking  into 
consideration  the  kind  and  value  of  the 
merchandise,  that  the  goods  qualify  for 
duty-free  treatment  under  General  Note 
3(a)(iv),  HTSUS,  and  paragraph  (a)  of 
this  section. 

(f)  Documentation.  (1)  When  goods 
are  sought  to  be  admitted  free  of  duty 
as  provided  in  paragraph  (a)(1)  of  this 
section,  there  shaU  be  filed  with  the 
entry/entry  summary  a  properly 
completed  certificate  of  origin  on 
Customs  Form  3229,  signed  by  the  chief 
or  assistant  chief  customs  officer  or 
other  official  responsible  for  customs 
administration  at  the  port  of  shipment, 
showing  that  the  goods  comply  with  the 
requirements  for  duty-free  entry  set 
forth  in  paragraph  (a)(1)  of  this  section. 
Except  in  the  case  of  goods  which 
incorporate  a  material  described  in 
paragraph  (c)(3)(ii)  of  this  section,  a 
certificate  of  origin  shall  not  be  required 
for  any  shipment  eligible  for  informal 
entry  under  §  143.21  of  this  chapter  or 
in  any  case  where  the  port  director  is 
otherwise  satisfied  that  the  goods 
qualify  for  dufy-five  treatment  under 
paragraph  (a)(1)  of  this  section. 

(2)  When  goods  in  a  shipment  not 
eligible  for  informal  entry  under 
§  143.21  of  this  chapter  are  sought  to  be 
admitted  bee  of  duty  as  provided  in 
paragraph  (a)(2)  of  this  section,  the 
following  declarations  shall  be  filed 
with  the  entry/entry  summary  unless 
the  port  director  is  satisfied  by  reason  of 
the  nature  of  the  goods  or  otherwise  that 
the  goods  qualify  for  such  duty-fr«e 
entry: 

(i)  A  declaration  by  the  shipper  in  the 
insular  possession  in  substantially  the 
following  form: 

I. : (name)  of 


(organization)  do 


hereby  declare  that  to  the  best  of  my 
knowledge  and  beUef  the  goods  identified 
below  were  sent  directly  from  the  United 

States  on ,  19 ,  to 

(name)  of 

(organization)  on 

(insular  possession) 

via  the j_  (name  of 

carrier)  and  that  the  goods  remained  in  said 
insular  possession  until  shipped  by  me 
directly  to  the  United  SUtes  via  the 

(name  of  carrier)  on 

_.19 . 
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Malta 

Numbers 

Quantity 

Oeaciiptton 

Value 

• 

- 

i> 

Dated  at . 
day  of 


.^this. 


^19_ 


Signature: 


(ii)  A  declaration  by  the  importer  in  the 
United  States  in  substantially  the  following 
form: 

I, ; (name),  of 

(organization)  declare 


that  the  (above)  (attached)  declaration  by  the 
shipper  in  the  insular  possession  is  true  and 
correct  to  the  best  of  my  knowledge  and 
belief,  that  the  goods  in  question  were 
previously  imported  into  the  customs 
territory  of  the  United  States  and  were 
shipped  to  the  insular  ptossession  from  the 
United  States  without  remission,  refund  or 
drawback  of  any  duties  or  taxes  paid  in  - 
connection  with  that  prior  importation,  and 
that  the  goods  arrived  in  the  United  States 
directly  from  the  insular  possession  via  the 

(name  of  carrier)  on 

.19 


(Date) 


(Signature) 

(g)  Warehouse  withdrawals; 
drawback.  Merchandise  may  be 
withdrawn  from  a  bonded  warehouse 
under  section  557  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1557),  for 
shipment  to  any  insular  possession  of 
the  United  States  other  than  Puerto  Rico 
without  payment  of  duty,  or  with  a 
refund  of  duty  if  the  duties  have  been 
paid,  in  like  manner  as  for  exportation 
to  foreign  countries.  No  drawback  may 
be  allowed  under  section  313  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1313),  on  goods  manufactured  or 
produced  in  the  United  States  and 
shipped  to  any  insular  possession.  No 
drawback  of  internal-revenue  tax  is 
allowable  under  19  U.S.C.  1313  on 
goods  manufactured  or  produced  in  the 
United  States  with  the  use  of  domestic 
tax-paid  alcohol  and  shipped  to  Wake 
Island,  Midway  Islands  or  Johnston 
AtoU. 

3.  Section  7.8  and  footnote  5  thereto 
are  removed. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  is  revised  to  read  as  follows: 

Anthority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 


United  SUtes  (HTSUS)).  1321. 1481. 1484, 
1498, 1508, 1623. 1624,  3314>    -. 

•  •  •  *  • 

2.  Section  10.181  is  redesignated  as 
§  7.4,  and  newly  redesignated  §  7.4  is 
amended  as  follows: 

a.  Paragraph  (b)  is  amended  by  adding 
the  word  "the"  before  the  words 
"Department  of  Commerce". 

b.  Paragraph  (g),  second  sentence,  is 
amended  by  removing  the  words  "Form 
rrA-360"  and  adding,  in  their  place,  the 
words  "Form  ITA-aei". 

c.  Paragraph  (h)  is  amended  by 
removing  the  word  "Department"  and 
adding,  in  its  place,  the  word 
"Departments". 

PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  in  part  as  follows: 

Anthority:  19  U.S.C.  66. 1496. 1498, 1624. 
The  provisions  of  this  part,  except  for  subpart 
C,  are  also  issued  imder  19  U.S.C.  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States); 

•  •         •         •         • 

SecUons  148.43, 148.51. 148.63. 148.64. 
148.74  also  issued  under  19  U.S.C.  1321: 


f14&2    [Amefidwq 

2.  Section  148.2(b),  first  sentence,  is 
amended  by  adding  after  "Guam,"  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,". 

3.  Section  148.12(b)(l)(i)  is  revised  to 
read  as  follows: 

f14&12    Oral  declarations. 

•        •        •        •        * 

(b)«  •  • 

(D*  *  • 

(i)  The  aggregate  fair  retail  value  ili 
the  country  of  acquisition  of  all 
accompanying  articles  acquired  abroad 
by  him  and  of  alterations  and  dutiable 
repairs  made  abroad  to  personal  and 
household  effects  taken  out  and  brought 
back  by  him  dd&s  not  exceed: 

(A) $400; or 

(B)  $600  in  the  case  of  a  direct  arrival 
bom  a  beneficiary  coimtry  as  defined  in 
§  10.191(b)(1)  of  this  chapter,  not  more 
than  $400  of  which  shall  have  been 
acquired  elsewhere  than  in  beneficiary 
countries;  or 

(C)  $1,200  in  the  case  of  a  direct  or 
indirect  arrival  from  American  Samoa, 


Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  the  Virgin 
Islands  of  the  United  States,  not  more 
than  $400  of  which  shall  have  been 
acquired  elsewhere  than  in  such 
locations  except  that  up  to  $600  of 
which  may  have  been  acquired  in  one 
or  more  beneficiary  countries  as  defined 
in  §  10.191(b)(1)  of  this  chapter; 
•        •        *        *        • 

f  148.17   (AmafMtod] 

4.  Sections  148.17(b)  and  (c)  are 
amended  by  removing  the  words  "$400 
or  $800"  and  adding,  in  their  place,  the 
words  "$400.  $600  or  $1,200". 

1148.31    [Amended] 

5.  Section  148.31(a).  first  sentence,  is 
amended  by  adding  after  "Guam,"  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,". 

6.  Section  148.31(b)  is  amended  by 
removing  the  words  "$400  or  $800"  and 
adding,  in  their  place,  the  words  "$400, 
$600  or  $1,200". 

$148.32    [Amwtded] 

7.  Section  148.32(d)(2)  is  amended  by 
removing  the  words  "$400  or  $800"  and 
adding,  in  their  place,  the  words  "$400. 
$600  or  $1,200". 

8.  Section  148.33  is  amended  by 
revising  paragraphs  (a),  (b),  (d)  and  (f)  to 
read  as  follows: 

f  148.33    Articies  acquired  abroad. 

(a)  Exemption.  Each  returning 
resident  is  entiUed  to  bring  in  free  of 
duty  and  internal  revenue  tax  under 
subheadings  9804.00.65.  9804.00.70  and 
9804.00.72,  and  Chapter  98,  U.S.  Note  3, 
Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C.  1202),  articles 
for  his  personal  or  household  use  which 
were  purchased  or  otherwise  acquired 
abroad  merely  as  an  incident  of  the 
foreign  journey  from  which  he  is 
returning,  subject  to  the  limitations  and 
conditions  set  forth  in  this  section  and 
§§  148.34-148.38.  The  aggregate  fair 
retail  value  in  the  country  of  acquisition 
of  such  articles  for  personal  and 
household  use  shall  not  exceed: 

(1)  $400,  and  provided  that  the 
articles  accompany  the  returning 
resident; 

(2)  Whether  or  not  the  articles 
accompany  the  returning  resident,  $600 
in  the  case  of  a  direct  arrival  bom  a 
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beneficiary  country  as  defined  in 
§  10.191(b)(1)  of  this  chapter,  not  more 
than  $400  of  which  shall  have  been 
acquired  elsewhere  than  in  beneficiary 
countries;  or 

(3)  Whether  or  not  the  articles 
accompany  the  returning  resident, 
$1 ,200  in  the  case  of  a  direct  or  indirect 
arrival  from  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  the  Virgin  Islands  of 
the  United  States,  not  more  than  $400 
of  which  shall  have  been  acquired 
elsewhere  than  in  such  locations  except 
that  up  to  $600  of  which  may  have  been 
acqiiired  in  one  or  more  beneficiary 
countries  as  defined  in  §  10.191(bMl)  of 
this  chapter. 

(b)  Application  to  articles  of  highest 
rate  of  duty.  The  $400,  $600  or  $1,200 
exemption  shall  be  applied  to  the 
aggregate  fair  retail  value  in  the  country 
of  acquisition  of  the  articles  acquired 
abroad  which  are  subject  to  the  hi^iest 
rates  of  duty.  If  an  internal  revenue  tax 
is  applicable,  it  shall  be  combined  with 
the  duty  in  determining  which  rates  are 
highest 
•        •        •        •        • 

(d)  Tobacco  products  and  alcoholic 
beverages.  Qgars,  ci^rettes, 
manufactured  tobacco,  and  alcoholic 
beverages  may  be  included  in  the 
exemption  to  which  a  retiuning  resident 
is  entitled,  with  the  following  limits: 

(1)  No  more  than  200  cigarettes  and 
100  cigars  may  be  included,  except  that 
in  the  case  of  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Virgin  Islands 
of  the  United  States  the  cigarette  limit 
is  1,000,  not  more  than  200  of  which 
shall  have  been  acquired  elsewhere  than 
in  such  locations; 

(2)  No  alcoholic  beverages  shall  be 
included  in  the  case  of  an  individual 
who  has  not  attained  the  age  of  21;  and 

(3)  No  more  than  1  liter  of  alcoholic 
beverages  may  be  included,  except  that: 

(i)  An  individual  returning  directiy  or 
indirectiy  from  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  or  the  Virgin  Islands  of 
the  United  States  may  include  in  the 
exemption  not  more  than  5  liters  of 
alcoholic  beverages,  not  more  than  1 
liter  of  which  shall  have  been  acquired 
elsewhere  than  in  such  locations  and 
not  more  than  4  liters  of  which  shall 
have  been  produced  elsewhere  than  in 
such  locations;  and 

(ii)  An  individual  returning  directly 
from  a  beneficiary  country  as  defined  in 
§  10.191(b)(1)  of  this  chapter  may 
include  in  the  exemption  not  more  than 
2  liters  of  alcoholic  beverages  if  at  least 
1  liter  is  the  product  of  one  or  more 
beneficiary  countries. 


(f)  Remainder  not  applicable  to 
subsequent  foumey.  A  returning 
resident  who  has  received  a  total 
exemption  of  less  than  the  $400,  $600 
or  $1,200  maximum  in  connection  with 
his  return  from  one  journey  is  not 
entitied  to  apply  the  unused  portion  of 
that  maximum  amount  to  articles 
acquired  abroad  on  a  subsequent 
journey. 

|14«.34   [Amendedl 

9.  Section  148.34(a)  is  amended  by 
removing  the  words  "$400  or  $800" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "$400,  $600  or 
$1,200". 

10.  Section  148.35  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  Collows: 

f148La6    Length  of  atay  for  «nmpliono( 


(a)  Required  for  allowance  of  $400, 
$600  or  $1,200  exemption.  Except  as 
otherwise  provided  ija  this  paragraph  or 
in  paragraph  (b)  of  this  section,  the 
$400,  $600  or  $1,200  exemption  for 
articles  acquired  abroad  shall  not  be 
alloMred  unless  the  returning  resident 
has  remained  beyond  the  territorial 
limits  of  the  United  States  for  a  period 
of  not  less  than  48  hours.  The  $400 
exemption  may  be  allowed  on  articles 
acquired  abroad  by  a  returning  resident 
arriving  directiy  from  Mexico  without 
regard  to  the  length  of  time  the  person 
has  remained  outside  the  territorial 
limits  of  the  United  States. 

(b)  Not  required  for  allowance  of 
$1,200  exemption  on  return  from  Virgin 
Islands.  The  $1,200  exemption 
applicable  in  the  case  of  the  arrival  of 

a  returning  resident  directly  or 
indirectiy  &Y)m  the  Virgin  Islands  of  the 
United  States  may  be  allowed  without 
regard  to  the  length  of  time  such  person 
has  remained  outside  the  territorial 
limits  of  the  United  States. 


\ 

\ 


1148.36    [/ 

11.  Section  148.36  is  amended  by 
removing  the  words  "$400  or  $800" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "$400,  $600  or 
$1,200". 

f148^    [AnModed] 

12.  Section  148.37  is  amended  by 
removing  the  words  "$400  or  $800" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "$400,  $600  or 
$1,200". 

f14&38    [Amendwq 

13.  Section  148.38  is  amended  by 
removing  the  words  "$400  or  $800"  and 
adding,  in  their  place,  the  words  "$400, 
$600  or  $1,200". 


14.  Section  148.51  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1 146.51    Special  axamfition  for  pefaonal  or 
household  artlctaa. 

(a)  *  •  • 

(2)*  A  returning  resident  who  is  not 
entitied  to  the  $400,  $6>g0  or  $1,200 
exemption  for  articles  acquired  abroad 
under  subheading  9804.00.65, 
9804.00.70  or  9804.00.72,  HTSUS  (see 
Subpart  D  of  this  part). 


1146.64    [Amandad] 

15.  Section  148.64(a),  first  sentence,  ia 
amended  by  removing  the  words 
"subheadings  9804.00.30  or 
9804.00.70,"  and  adding,  in  their  place, 
the  words  "subheading  9804.00.30, 
9804.00.65.  9804.00.70  or  9804.00.72.". 

f  148^74    [Amandad] 

16.  Section  148.74(c)(3)  is  amended 
by  removing  the  words  "subheading 
9804.00.65  and  9804.00.70,"  and 
adding,  in  their  place,  the  words 
"subheading  9804.00.65,  9804.00.70  or 
9804.00.72,". 

1148.101    [Amandad] 

17.  In  §  148.101,  the  sixth  sentence  is 
amended  by  adding  after  "Guam."  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,";  and 
example  2  is  amended  by  removing  the 
figure  "$2,900"  in  the  example  text  and 
adding,  in  its  place,  the  figiue  "$4,900". 
by  removing  the  figure  "$800"  wherever 
it  appears  in  the  example  text  and  table 
and  adding,  in  its  place,  the  figiue 
"$1,200",  by  removing  the  figure 
"$1,600"  in  the  table  column  headed 
"Fair  retail  value"  and  adding,  in  its 
place,  the  figure  "$2,400",  by  removing 
the  figure  "$4,100*^  in  the  table  coliunn 
headed  "Fair  retail  value"  oad  adding, 
in  its  place,  the  figure  "$4,900",  and  by 
removing  the  figure  "$1,00"  in  the  table 
column  headed  "Duty"  and  adding,  in 
its  place,  the  figure  "$100". 

18.  Section  148.102  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

f14«.102    FM  rale  of  duty. 

(a)  Generally.  The  rate  of  duty  on 
.  articles  accompanying  any  person, 
including  a  crewmember,  arriving  in  the 
United  States  (exclusive  of  duty-free 
articles  and  articles  acquired  in  Canada. 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands  of  the 
United  States)  shall  be  10  percent  of  the 
fair  retail  value  in  the  country  of 
acQuisition. 

(d)  American  Samoa,  Guam,  the 
Northern  Mariana  Islands,  and  the 
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Virgin  Islands.  The  rate  of  duty  on 
articles  accompanying  any  person, 
including  a  crewmember,  arriving  in  the 
United  States  directiy  or  indirectiy  frnm 
American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  or  the  Virgin  Islands  of  the 
United  States  (exclusive  of  duty-free 
articles),  acquired  in  these  locations  as 
an  incident  of  the  person's  physical 
presence  there,  shall  be  5  percent  of  the 
fair  retail  value  in  the  location  in  which 
acquired. 


f  148.104    [AmendacQ 

19.  Section  148.104(c)  is  amended  by 
removing  the  figure  "$800"  and  adding, 
in  its  place,  the  figure  "$1,000". 


Subpart  K  [Amended] 

20.  The  heading  to  Subpart  K  is 
amended  by  adding  after  "Guam,"  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands.". 

f14&110    [Amended] 

21.  In  §148.110,  the  first  paragraph  is 
amended  by  adding  after  "Guam,"  the 
words  "the  Conmionwealth  of  the 
Northern  Mariana  Islands,";  and  the 
second  paragraph  is  amended  by -adding 
after  "Guam"  the  words  ",  the 
Commonwealth  of  the  Northern  Mariana 
Islands,". 

f14ai11    [Amended] 

22.  In  §  148.111,  the  intiroductory  text 
is  amended  by  adding  after  "Guam,"  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,";  and 
paragraph  (a)  is  amended  by  lemoving 


the  figure  "$800"  and  adding,  in  its 
place,  the  figure  "$1,200". 

f  148.113    [Amended] 

23.  Section  14B.113(a),  first  sentence, 
is  amended  by  removing  the  figure 
"$800"  and  adding,  in  its  place,  the 
figure  "$1,200". 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  1624:  44 
U.S.C  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  a  new  listing  to  the  table  in 
numerical  order  to  read  as  follows: 

1178.2    Listing  of  0MB  control  raimbera. 


19  CFR  section 


Description 


0MB  con- 
trol No. 


J73 ..... 


Claim  for  duty-free  entry  of  goods  imported  from  U.S.  iitsular 
possessions. 


1515-0055 


Approved:  May  27. 1087. 
Gsof^e  J.  Wnsa, 
Commissioner  of  Customs. 
(FR  Doc.  97-23308  Filed  9-2-97;  8:45  am) 

aiLUNO  CODE  4«20-0t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
roods;  Pyrantol  Tartrate 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  applications  (ANADA)  filed  by 
Equi  Aid  Products,  Inc.  The  ANADA 
provides  for  using  pyrantel  tartrate  Type 
A  medicated  articles  to  make  Type  B 
medicated  feeds  used  as  equine 
anthelmintics. 

EFFECTIVE  DATE:  September  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 


Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMBfTARY  MFORMATION:  Equi  Aid 
Products,  Inc.,  1517  West  Knudsen  Dr., 
Phoenix,  AZ  85027,  filed  ANADA  200- 
168,  which  piovides  for  using  pyrantel 
tartrate  Type  A  medicated  artides  to 
make  Type  B  medicated  feeds  for  horses 
for  prevention  of  Strongy/us  vulgaris 
larval  infections  and  control  of  the 
following  parasites  in  horses:  (1)  Large 
strongyles  (adults]  S.  vulgaris,  S. 
edentatus,  Triodontophorus  spp.;  (2) 
small  strongyles  (adults  and  fourth-stage 
larvae)  Cyathostomum  spp., 
Cylicocyclus  spp.,  Cylicostephanus  spp., 
Cylicodontophorus  spp.,  Poteriostomum 
spp.;  (3)  pinworm  (adults  and  fourth- 
stage  larvae)  Oxyuris  equi;  and  (4) 
ascarids  (adults  and  fourth-stage  larvae) 
Parascaris  equorum. 

Equi  Aid's  ANADA  200-168  is 
approved  as  a  generic  copy  of  Pfizer's 
NADA  140-819.  The  ANADA  is 
approved  as  of  September  3,  1997  and 
21  CFR  558.485(a)  is  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
disciissed  in  the  freedom  of  iiiformation 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  simunary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 


in  the  Dockets  Man^ement  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Paridawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(dKlKi)  that  this  action  is  of 
a  type  that  does  not  individually  or 
ciunulatively  have  a  significant  effisct  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  enviromnental  impact  stat«nent 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Antiwrity:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
36tf}.  371). 

2.  Section  558.485  is  amended  by 
adding  new  paragraph  (a)(28)  to  read  as 
follows: 
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1568.486    PyranM  tartrate. 

(a)*  •  * 

(28)  To  062240:  48  grams  per  pound, 
paragraph  (e)(2)  of  this  section. 

•        •        •        •        * 

Dated:  August  22, 1997. 
Michaal  J.  Blackwdl. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

(FR  Doc.  97-23245  Filed  9-2-97;  8:45  un) 

BNJJNQ  cooe  41W-ei-F 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  S«rvioe 

31  CFR  Part  344 

[Dapartmant  of  tha  Traaaury  Circular,  Public 
OaM8arlaaNo.3-72] 

Ragulations  Govaming  Unitad  Statas 
Traaaury  Cartificataa  of  Indabtadnaaa, 
Traaaury  Notaa,  and  Traaaury  Bonda— 
Stata  and  \jocaA  Qovammant  Sariaa 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Treasuiy. 
ACTION:  Final  rule. 


f :  The  Department  of  the 
Treastuy  (Department  or  Treasiuy)  is 
issuing  in  final  form  an  amendment  to 
its  regulations  governing  State  and  Local 
Government  Series  (SLGS)  securities.  It 
has  been  brought  to  the  attention  of  the 
Department  that  the  SLGS  securities 
program  can  l)e  misused  when 
subscriptions  for  SLGS  securities  are 
used  as  a  cost-free  interest  rate  hedge  or 
option  (option)  for  speculation  in  open 
market  securities.  This  final  rule 
clarifies  that  the  use  of  SLGS  seciuitias 
for  option  purposes  is  prohibited.  The 
purpose  of  the  SLGS  securities  program 
is  to  assist  state  and  local  government 
issuers  of  tax-exempt  t>onds  in  meeting 
certain  Federal  tax  restrictions,  not  to 
provide  a  cost-free  option. 

Treasury  is  considering  first,  whether 
it  would  be  consistent  with  the 
purposes  of  the  SIX^S  seciuities  program 
to  allow  SLGS  securities  to  serve  as 
options  if  Treasury  were  appropriately 
compensated  and  second,  if  the  answer 
to  the  first  question  is  affirmative, 
whether  there  is  a  practical  way  for  the 
Department  to  charge  for  the  use  of 
SLGS  securities  as  options.  Neither 
question,  however,  has  yet  been 
answered.  Unless  Treasury  does 
determine  that  it  would  be  both 
advisable  and  practical  to  allow  SLGS 
seciirities  to  serve  as  options  if  Treasury 
is  appropriately  compensated,  the  use  of 
SLGS  seciuities  for  such  purpose  will 
continue  to  be  an  inappropriate  use  of 
SLGS  securities. 


EFFECTIVE  DATE:  September  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Stevens,  Director,  Division  of 
Special  Investments  at  304—480-7752, 
Jim  Kramer-Wilt,  Attorney/ Adviser, 
Office  of  the  Chief  Counsel,  at  304-480- 
5190  or  Edward  C.  Gronseth,  Deputy 
Chief  Counsel,  Office  of  the  Chief 
Counsel,  at  304-480-5192. 

SUPPLEMENTARY  INFORMATION: 

1.  Ba(J(grouiul 

The  SLGS  securities  program  was 
established  and  is  maintained  to  assist 
state  and  local  government  issuers  in 
meeting  yield  restriction  and  rebate 
requirements  applicable  to  tax-exempt 
bonds  under  the  Internal  Revenue  Code. 
On  October  28,  1996,  the  Department 
published  revised  regulations  to  make 
the  SLGS  securities  program  a  more 
flexible  and  competitive  investment 
vehicle  for  issuers.  In  response  to 
requests  by  state  and  local  government 
issuers  to  shorten  the  minimum  time  for 
subscribing  for  SLGS  securities,  the 
Treasiuy  revised  the  regulations  to 
permit  an  issuer  to  subscribe  for  SLGS 
securities  up  to  60  days  prior  to  their 
schedided  issue  date  and  then  to  cancel 
that  subscription  within  five  days  of 
that  issue  date  for  subscriptions  of  $10 
million  or  less  and  within  seven  days 
for  subscriptions  of  more  than  $10 
million,  without  penalty.  The 
regulations  also  provide  that  an  issuer 
canceling  a  SLGS  seciuities  subscription 
after  that  five/seven-day  period  is  not 
subject  to  a  monetary  penalty,  but  is 
prohibited  bom  subscribing  for  SLGS 
securities  for  a  six  month  period. 

The  Department  understands  that  the 
ability  to  cancel  a  SLGS  securities 
subscription  without  a  monetary 
penalty  has  led  some  nuurket 
participants  to  conclude  that  they  can 
both  subscribe  for  SLGS  securities  and 
enter  into  a  contract  for  the  purchase  of 
seciuities  on  the  open  mariiet  for  the 
same  defeasance  transaction  or  fund 
deposit  in  order  to  create  a  cost-free 
option  in  connection  with  a  defeasance 
escrow  or  fund. 

The  prices  established  by  the 
Treasury  for  the  SLGS  securities  do  not 
include  the  cost  of  an  option.  The 
Treasury  believes  it  is  inappropriate  for 
government  bodies  to  use  the  SLGS 
securities  program  to  create  an  option. 
Treasury  is  considering  first,  whether  it 
would  be  consistent  with  the  purposes 
of  the  SLGS  securities  program  to  allow 
SLGS  securities  to  serve  as  options  if 
Treasury  were  appropriately 
compensated  and  second,  if  the  answer 
to  the  first  question  is  affirmative, 
whether  there  is  a  practical  way  for  the 
Department  to  charge  for  the  use  of 


SLGS  securities  as  options.  Neither 
question,  however,  has  yet  been 
answered.  Unless  Treasury  does 
determine  that  it  would  be  both 
advisable  and  practical  to  allow  SLGS 
seciuities  to  serve  as  options  if  Treasury 
is  appropriately  compensated,  the  use  of 
SLGS  securities  for  options  will 
continue  to  be  an  inappropriate  use  of 
SLGS  securities.  The  Department  has 
therefore  decided  to  amend  the  SLGS 
securities  regulations  to  clarify  that 
transactions  in  which  issuers  use  SLGS 
securities  to  provide  a  cost-free  interest 
rate  hedge  or  option  are  prohibited. 

The  following  examples  are 
illustrative  of  certain  acceptable  and 
unacceptable  practices: 

(1)  In  order  to  fund  an  escrow  for  an 
advance  refunding,  an  issuer 
simidtaneously  enters  into  a  purchase 
contract  for  open  market  securities  and 
subscribes  for  SLGS  securities,  such  that 
either  purchase  is  sufficient  to  pay  the 
cash  flows  on  the  outstanding  bonds  to 
be  refunded  but  together,  the  purchases 
are  greaUy  in  excess  of  the  amount 
necessary  to  pay  the  cash  flows.  The 
issuer  plans  that,  if  interest  rates  decline 
during  the  period  between  the  date  of 
subs(±ibing  for  the  SLGS  securities  and 
the  requested  date  of  issuance  of  the 
SLGS  securities,  the  issuer  will  enter 
into  an  offsetting  agreement  to  sell  the 
open  market  securities  and  use  the  bond 
proceeds  to  purchase  the  SLGS 
securities  to  fund  the  escrow.  If, 
however,  interest  rates  do  not  decline  in 
that  period,  the  issuer  plans  to  use  the 
bond  proceeds  to  purchase  the  open 
market  securities  to  fund  the  escrow  and 
cancel  the  SLGS  securities  subscription. 
This  arrangement  in  effect  allows  the 
SLGS  securities  program  to  provide  a 
cost-free  option  to  the  issuer,  and  this 
amendment  to  the  regulation  clarifies 
that  such  transactions  are  prohibited. 

(2)  The  existing  escrow  tor  an  advance 
refunding  contains  open  market 
securities  which  produces  a  negative 
arbitrage.  In  order  to  reduce  or  eliminate 
this  negative  arbitrage,  the  issuer  , 
subscribes  for  SLGS  seciuities  at  a  yield 
higher  than  the  yield  on  the  existing 
escrow,  but  less  than  the  permitted 
jrield.  At  the  same  time,  the  issuer 
agrees  to  sell  the  open  market  securities 
in  the  existing  escrow  to  a  third  party 
and  use  the  proceeds  to  purchase  the 
SLGS  securities  if  interest  rates  decline 
between  the  date  of  subscribing  for  the 
SLGS  securities  and  the  requested  date 
of  issuance  of  the  SLGS  securities.  The 
issuer  and  the  third  party  further  agree 
that  if  interest  rates  increase  during  this 
period,  the  issuer  will  cancel  the  SLGS 
securities  subscription.  This 
arrangement  in  effect  allows  the  SLGS 
securities  program  to  provide  a  cost-free 
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option  to  the  issuer,  and  this 
amendment  to  the  regulation  clarifies 
that  such  a  transaction  is  prohibited. 

(3)  Under  the  same  facts  as  in 
Example  2,  except  that  in  this  case,  the 
agreement  entered  into  by  the  issuer 
with  a  third  party  to  sell  the  open 
market  securities  in  order  to  obtain 
funds  to  purchase  the  SLGS  securities  is 
not  conditioned  upon  changes  in 
interest  rates  on  Treasury  securities.  No 
option  is  created,  and  the  issuer  would 
not  be  prohibited  fit)m  subscribing  for 
SLGS  securities. 

(4)  The  issuer  subscribes  for  SLGS 
securities  fifteen  days  before  the 
settiement  date  of  its  bonds  at  the 
mAyjiniini  rates  on  such  day,  but  the 
resulting  yield  in  the  escrow  is  less  than 
the  permitted  yield.  The  rates  on  the 
SLGS  securities  rise  over  the  next  few 
days,  and,  within  the  time  periods 
permitted  for  cancellation  by  these 
regulations,  the  issuer  cancels  the 
earlier  subscription  and  resubscribes  at 
the  higher  rates.  This  transaction  is 
permissible. 

(5)  An  issuer  holds  a  portfolio  of  open 
market  securities  in  an  account  that 
produces  negative  arbitrage.  In  order  to 
reduce  or  eliminate  this  negative 
arbitrage,  the  issuer  subscribes  for  SLGS 
securities  for  purchase  in  sixty  days.  At 
the  same  time,  the  issuer  sells  an  option 
to  purchase  the  portfolio  of  open  market 
securities.  If  interest  rates  increase,  the 
holder  of  the  option  will  not  exercise  its 
option  and  the  issuer  will  cancel  the 
SLGS  securities  subscription.  On  the 
other  hand,  if  interest  rates  decline,  the 
option  holder  will  exercise  the  option 
and  the  issuer  will  use  the  proceeds  to 
purchase  the  SLGS  securities.  This 
arrangement  uses  the  SLGS  securities 
program  to  provide  the  issuer  with  a 
cost-free  option  and  this  amendment  to 
the  regulation  clarifies  that  such 
transactions  are  prohibited. 

2.  Saction  by  Section  Sununaiy 

Subpart  A — General  Information 

(1)  344.1(f) — This  is  a  new  paragraph 
tided  Impermissible  transactions  which 
applies  to  all  escrows  and  funds  subject 
to  yield  or  rebate  restrictions.  It  is 
impermissible  to  subscribe  for  SLGS 
securities  for  deposit  in  an  escrow  or 
fund  (such  as  a  reserve  or  construction 
fiind)  it  at  any  time  between  the  close 
of  business  on  the  date  of  subscription 
and  the  close  of  business  on  the  date  of 
issue,  the  amount  of  SLGS  securities 
subscribed  for,  plus  the  amount  of  other 
securities,  if  any,  already  in  such  escrow 
or  fund,  plus  the  amount  of  other 
securities  the  government  body  has 
acquired,  ta  has  the  right  to  acquire  for 
deposit  in  such  escrow  or  fund,  exceeds 


the  total  amount  of  securities  needed  for 
such  escrow  or  fund.  Securities  held  in 
the  escrow  or  fund  that  are  not  subject 
to  an  agreement  conditioned  on  changes 
in  the  interest  rate  on  open  market 
Treasury  securities  on  or  prior  to  the 
date  of  issue  of  the  SLGS  securities  shall 
not  be  included  in  such  computation. 
An  adjustment  in  the  initial 
subscription  amount  in  accordance  with 
31  CFR  §  344.3(b)(3)(ii)  will  not  in  and 
of  itself  make  the  transaction 
impermissible. 

(2)  344.1(g) — This  is  the  paragraph 
formerly  numbered  344.1(0  and  is 
amended  to  state  that  the  Secretary  may 
revoke  the  issuance  of  any  security  and 
may  declare  the  subscriber  ineligible 
thereafter  to  subscribe  for  SLGS 
securities  if  the  subscriber  uses  SLGS 
seciuities  in  an  impermissible  manner 
as  described  in  section  344.1(f),  if  the 
Secretary  deems  such  action  in  the 
public  interest. 

(3)  344.1  (b),  (i)  &  ())— These 
paragraphs  are  renumbered  344.1  (i).  (j) 

and  (k)  respectively. 

(4)  344.3(b)(3)(iii)— This  paragraph  is 
amended  to  read  that  an  interest  rate 
cannot  e  changed  to  a  rate  that  exceeds 
the  maximum  interest  rate  in  the  table 
that  was  in  effect  for  a  security  of 
comparable  maturity  on  the  date  the 
initial  subscription  was  submitted, 
unless  the  issuer  obtains  a  higher  rate  by 
canceling  and  resubscribing  in 
compliance  with  the  provisions  of 
344.3(b)(1). 

Procedural  Requirements  « 

This  final  nde  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  an 
assessment  of  anticipated  benefits,  costs 
and  regulatory  alternatives  is  not 
required. 

This  final  rule  relates  to  matters  of 
public  contract  The  notice  and  public 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  Since  no  notice  of  proposed 
rulemaking  was  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.)  do  not  apply. 

There  are  no  collections  of 
information  required  by  this  final  rule, 
and,  therefore,  no  approval  pursuant  to 
the  Paperwork  Reduction  Act  is 
required. 

List  of  Subjects  in  31  CFR  part  344 

Bonds,  Government  securities. 
Securities. 


Dated:  August  27, 1997. 
Gerald  Muridiy, 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  344  of  Tide  31  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  344— REGULATIONS 
GOVERNING  UNITED  STATES 
TREASURY  CERTIRCATES  OF 
INDEBTEDNESS,  TREASURY  NOTES, 
AND  TREASURY  BONDS— STATE  AND 
LOCAL  GOVERNMENT  SERIES 

1.  The  authority  citation  for  part  344 
continues  to  read: 

Anthortty:  26  U.S.C  141  note;  31  U.S.C 
3102. 

2.  Section  344.1  is  amended  by 
redesignating  paragraphs  (f)  through  (j) 
as  (g)  through  (k),  adding  a  new 
paragraph  (f)  and  amendUng  paragraph 
(g)(3)  as  follows: 

{344.1    Qanaral  provislona. 

(f)  Impermissible  Transactions.  It  is 
impermissible  to  subscril>e  for  SLGS 
securities  for  deposit  in  a  defeasance 
escrow  or  fund  if,  at  any  time  between 
the  close  of  business  on  the  date  of 
subscription  and  the  close  of  business 
on  the  date  of  issue,  the  amount  of  SLGS 
securities  subscribed  for,  plus  the 
amount  of  other  securities,  if  any, 
already  in  such  escrow  or  fund,  plus  the 
amount  of  other  securities  the 
government  body  has  acquired,  or  has 
the  right  to  acquire  for  deposit  in  an 
escrow  or  fund,  exceeds  the  total 
amount  of  securities  needed  to  fund 
such  escrow  or  fund.  Securities  held  in 
the  escrow  or  fund  that  are  not  subject 
to  an  agreement  conditioned  on  changes 
in  the  interest  rate  on  open  market 
Treasury  securities  on  or  prior  to  the 
date  of  issue  of  the  SLGS  securities  shall 
not  be  included  in  such  computation. 
An  adjustment  in  the  subscription 
amount  in  accordance  with  31  CFR 
344.3(b)(3)(ii)  will  not  in  and  of  itself 
make  the  transaction  impermissible. 

(g)  Reservations, 

•        *        »        •        • 

(3)  To  revoke  the  issuance  of  any 
security,  and  to  declare  the  subscriber 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offioring  if  the 
Secretary  deems  such  action  in  the 
public  interest  and  if  any  security  is 
issued  on  the  basis  of  an  improper 
certification,  other  misrepresentations 
(other  than  as  the  result  of  an 
inadvertent  error)  or  in  an 
impermissible  transaction  as  set  forth  in* 
§344.1(1). 
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3.  Section  344.3  is  amended  by 
revising  paragraph  (b)(3)(iii)  to  read  as 
follows: 

%SUJ3   Stib8cr<(>tton  for  porch— . 

(b)*  *  • 

(3)  •  •  • 

(ill)  An  interest  rate  cannot  be 
changed  to  a  rate  that  exceeds  the 
maximum  interest  rate  in  the  table  that 
was  in  effect  for  a  security  of 
comparable  matiuity  on  the  date  the 
initial  subscription  was  submitted, 
unless  the  issuer  obtains  a  higher  rate  by 
canceling  and  resubscribing  in 
compliance  with  the  provisions  of 

§  344.3(b)(1). 

•        •        •        •        • 

(FR  Doc  97-23422  Filed  8-29-97;  12:14  pm) 

BRJJNQ  CODE  4aiO-3»-U 


DEPARTMENT  OF  DEFENSE 
Ofnca  of  the  Secretary 
32  CFR  Part  311 

OSD  Privacy  Program 

AGENCY:  Office  of  the  Secretary,  DOD. 
action:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  the  Office  of  the 
Secretary  of  Defense  (OSD)  exempts  a 
system  of  records.  DFM&P  26.  entitled 
Vietnamese  Commandos  Compensation 
Files,  from  certain  provisions  of  5  U.S.C. 
552a.  Exemption  is  needed  to  comply 
with  the  prohibition  against  disclosure 
of  properly  classified  portions  of  this 
record  system. 

DATES:  Effective:  August  25. 1997. 
FOR  FURTHER  INFOfMATKSN  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970. 
SUPPLEMENTARY  INFORMATION: 

The  proposed  rule  was  published  on 
Jime  25. 1997,  at  62  FR  34187.  No 
comments  were  received,  therefore,  the 
rule  is  being  adopted  as  published. 
Executive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 


Regulatory  Flexibility  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
E>epartment  of  Defense  and  tbat  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act,  and  44  U.S.C.  Chapter 
35. 

The  proposed  rule  was  published  on 
June  25.  1997,  at  62  FR  34187.  No 
comments  were  received,  therefore,  the 
rule  is  being  adopted  as  published. 

List  of  Subjects  in  32  CFR  part  311 

Privacy. 

Accordingly,  32  CFR  part  311  is 
amended  as  fbllows: 

1.  The  authority  citation  for  32  CFR 
part  311  continues  to  read  as  follows: 

Aathorttjr:  Pub.L  93-579, 88  Stat  1896  (5 
U.S.C.552a). 

2.  Section  311.7  is  amended  by 
adding  paragraphs  (c)(10)(i)  through 
(c)(10)(iii)  to  read  as  follows: 

S  311.7  Procedures  tor  exemptions. 


(c)  Specific  exemptions.  *  *  * 

(10)  System  identifier  and  name: 
DFMP  26,  Vietnamese  Commando 
Compensation  Files. 

(i)  Exemption:  Information  classified 
under  E.O.  12958,  as  implemented  by 
DoD  5200.1-R,  may  be  exempt  pursuant 
to  5  U.S.C.  552a(k)(l). 

(ii)  Authority:  5  U.S.C.  552a(k)(l). 

(iii)  Reasons:  From  subsection  5 
U.S.C.  552a(d)  because  granting  access 
to  information  that  is  properly  classified 
pursuant  to  E.O.  12958,  as  implemented 
by  DoD  5200.1-R,  may  cause  damage  to 
the  national  security. 

Dated:  August  28. 1997. 

L.  M.  ByniuB, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

(FR  Doc.  97-23295  Filed  9-2-97;  8:45  am) 

BIUMG  COOE  SO0O-O4-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[COO  97-01S] 
mN211S-nAF43 

Antarctic  Treaty  Environmafital 
Protaction  Protocol 

agency:  Coast  Guard. 

ACnONrDirect  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  On  April  14. 1997.  the  Coast 
Guard  published  a  direct  final  rule  (62 
FR  18043;  CGD  97-015).  This  direct 
final  rule  notified  the  public  of  the 
Coast  Guard's  intent  to  establish 
regulations  to  implement  the  Antarctic 
Science,  Tourism,  and  Conservation  Act 
of  1996.  These  regulations  should  guide 
U.S.  owned  and/or  operated  vessels  to 
properly  prepare  for  voyages  in  the 
Antarctic.  They  also  harmonize  U.S. 
regulations  with  international 
standards,  and  improve  preparedness  to 
respond  to  a  spill.  The  Coast  Guard  has 
not  received  an  adverse  comment,  or 
notice  of  intent  to  submit  an  adverae 
comment,  objecting  to  this  rule  as 
written.  Therefore,  this  rule  will  go  into 
effect  as  scheduled. 
DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  September  30, 
1997. 

FORtURTHER  INFORMATION  CONTACT: 
LCDR  Ray  Perry,  Project  Manager,  Office 
of  Environmental  Standards  (G-MSO), 
telephone  (202)  267-2714. 

Dated:  August  22, 1997. 
R.C  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmenta]  Protection. 
[FR  Doa  97-23348  Filed  &-2S-97:  3:15  pm] 
BHJJNQ  COOE  4»10-1^-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL117-2:Fm.  5886-0] 

Approval  and  Promulgation  of 
Imptementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  withdrawal. 

SUMMARY:  On  July  14. 1997  (62  FR 
37494),  die  EPA  approved  Illinois'  July 
14,  1997,  submittal  of  Rate-of-Progress 
plans  to  reduce  Volatile  Organic 
Compounds  emissions  in  the  Chicago 


and  Metro-East  St.  Louis  areas  by  15 
percent  (%)  by  November  15, 1996, 
contingency  plans  to  reduce  VOC 
emissions  by  an  additional  3%  beyond 
the  ROP  plans,  and  transportation 
control  measures  for  the  Metro-East  St. 
Louis  area  as  revisions  to  the  Illinois 
State  Implementation  Plan  (SIP).  The 
EPA  is  withdrawing  this  final  rule  due 
to  receipt  of  adverse  comments.  In  a 
subsequent  final  rule  EPA  will 
summarize  and  respond  to  the 
comments  received  and  axmoiince  final 
rulemaking  action  on  these  requested 
Illinois  SIP  revisions. 
EFFECTIVE  DATE:  September  3. 1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Envlroimiental  Protection  Agency, 
Region  5,  Air  Programs  Branch,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boidevard.  Chicago,  Illinois 
60604.  Telephone:  (312)  886-6082. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations. 
Incorporation  by  reference.  Ozone. 

Dated:  August  19. 1997. 
Midwlla  0.  lordan. 
Acting  Regional  Administrator. 

PART  52— [AMENDED] 

Therefore  the  amendments  to  40  CFR 
part  52  which  added  §  52.726(p), 
§  52.726(q),  and  §  S2.726(r)  are 
withdrawn. 

[FR  Doc.  97-23355  Filed  9-2-97;  8:45  am] 
sajjNQ  cooe  esao-so-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CC  DodMt  No.  96-61,  FCC  ST-asq 

Denial  of  Patltions  for  Reconsideration 
of  Order  Regarding  Rate  Integration 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Memorandum  Opinion 
and  Order  on  Reconsideration,  the 
Federal  Communications  Commission 
(the  "Commission")  denies  certain 


petitions  for  reconsideration  because  the 
Commission  determines  that  there  is  no 
basis  for  granting  the  petitions,  and 
dismisses  a  motion  for  partial  stay  or 
request  for  extension  because  the 
motion  is  moot.  The  intended  effect  of 
this  action  is  the  denial  of  petitions  for 
reconsideration,  and  dismissal  of  a 
motion  for  partial  stay  or  request  for 
extension. 

EFFECTIVE  DATE:  July  30. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Bailey,  Competitive  Pricing 
Divisioii,  at  (202)  418-1520. 

SUPPI^MBITARY  MFONMATION:  The 
Federal  Communications  Commission 
(the  "Commission")  denies  petitions  for 
reconsideration  of  its  order  entitied. 
Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace, 
Implementation  of  Section  254(^  of  the 
Communications  Act  of  1934,  as 
amended.  Report  and  Order,  61  FR 
42558  (1996).  11  FCC  Red  9564  (1996), 
filed  by  GTE  Service  Corporation,  U.S. 
West.  Inc.,  American  Mobile  Satellite 
Carriers  Subsidiary  Corp.  (AMSC),  and 
IT&E  Overseas,  Inc.  insofar  as  the 
petitions  raise  issues  concerning 
implementation  of  the  rate  integration 
requirements  of  section  254(g)  of  the 
Communications  Act  of  1934.  as 
amended.  The  Commission  defera  to  a 
later  decision  issues  raised  in  other 
petitions  for  reconsideration  of  the  order 
concerning  implementation  of  the 
geographic  rate  averaging  reqiiirements 
of  section  254(g)  of  the  Act  The 
Commission's  order  denies  petitions  for 
reconsideration  filed  by  GTE  Service 
Corporation  and  US  West,  Inc.  because 
it  determines  that  Congress  intended  the 
Commission  to  require  rate  integration 
across  affiliates.  The  Commission's 
order  denies  the  petition  for 
reconsideration  filed  by  AMSC  because 
it  determines  that  the  service  provided 
by  AMSC  is  covered  by  section  254(g) 
of  the  Act.  Finally,  the  Commission 
denies  the  petition  for  partitd 
reconsideration  filed  by  TT&E  Overseas, 
Inc.  because  it  determines  that  ITfl^ 
Overseas.  Inc.  has  foiled  to  demonstrate 
that  forbearance  is  justified  so  that  it  can 
charge  higher  rates  to  subscribera  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands  than  in  Guam.  The  Commission 
also  dismisses  as  moot  the  Motion  for 
Partial  Stay  or  Request  for  Extension 
filed  by  GTE  Service  Corporation  (GTE). 

Federal  Ck>mmunications  Commission. 

Mniliam  F.  CatoB, 

Acting  Secretary. 

[FR  Doc.  97-23188  Filed  »-2-«7;  8:45  am) 

BSlSia  COOE  STit-oi-r 


DEPARTMENT  OF  TRANSPORTATION 

Natlonai  Highway  Traffic  Safety 
Administration 

49CFRPart575 
[Doctot  No.  94-30,  Notloo] 
tm  21Z7-AF17 

Consumer  Information  Ftegulationa, 
Uniform  Tire  Quality  Grading 
Standards 

ACTION:  Final  rule:  response  to  petition 
for  reconsideration. 


r:  This  docimient  responds  to  s 
petition  for  reconsideration  of  a  final 
rule  of  this  agency  that  amended  the 
Uniform  Tire  Quality  Grading  Standards 
to  establish  a  new  traction  grade  of 
"AA"  and  to  freeze  the  base  course  wear 
rate  of  course  monitoring  tires  used  in 
treadwear  testing  at  its  current  value. 
The  petition  asked  the  agency  to 
exclude  the  petitioner  from  the 
applicability  of  the  amended  base 
course  wear  rate  value  imtil  the 
mandatory  compliance  date  of  the 
amendments  in  the  final  rule.  If  that 
request  is  not  granted,  the  petitioner 
requested  a  lead  time  of  2  years 
following  publication  of  the  final  rule. 

This  dociiment  denies  the  petition, 
and  reaffirms  NHTSA's  decision  both  to 
maintain  the  base  coiuse  wear  rate  at  its 
current  value  and  the  mandatory 
compliance  date  specified  in  the  final 
rule.  Fmlher,  in  response  to  a  number 
of  inquiries,  this  docimaent  makes  it 
clear  that  manufacturers  have  the  option 
of  early  compliance  with  the 
amenchnents  in  the  final  rule. 
DATES:  The  amendments  promulgated  in 
the  final  rule  of  September  9, 1996  (61 
FR  47437)  become  effective  March  9. 
1998.  Optional  early  compliance  with 
those  amendments  was  permitted 
beginning  October  9, 1996. 

Any  petition  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA 
not  later  than  October  20. 1997. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
niunbers  noted  above  for  this  rule  and 
be  submitted  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S.W.,  Room  5109,  Washington.  DC 
20590;  telephone  (202)  366-4949. 
Docket  room  hours  are  from  9:30  ajn.  to 
4:00  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  Orron  Kee, 
Chief,  <]onsumer  Program  Division, 
Office  of  Plaiming  and  Consumer 
Programs,  National  Highway  Traffic 
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Safety  Administration,  400  Seventh 
Street  S.W.,  Room  5307.  Washington, 
DC  20590:  telephone  (202)  366-0846; 
Fax (202) 493-2739. 

For  legal  issues:  Mr.  Walter  Myers, 
Office  of  the  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  S.W.,  Room  5219, 
Washington,  DC  20590;  telephone  (202) 
366-2992;  Fax  (202)  366-3820. 

SUPPl.aiENTARY  INFORMATION: 

Background 

Section  30123(e)  of  Title  49,  United 
States  Code  reqiiires  the  establishment 
of  a  uniform  system  for  grading  motor 
vehicle  tires  to  assist  consumers  in 
making  informed  choices  when 
purchasing  tires.  Pursuant  to  that 
congressional  mandate,  NHTSA 
established  the  Uiiiform  Tire  Quality 
Grading  Standards  (UTQGS)  at  49  CFR 
§  575.104.  The  UTQGS  are  applicable  to 
new  pneumatic  passenger  car  tires, 
except  deep  tread,  winter-type  snow 
tires,  space  saver  or  temporary-use  spare 
tires,  tires  with  nominal  rim  diameters 
of  10  to  12  inches,  and  limited 
production  tires  as  defined  in 
§  575.104(c)(2). 

The  UTQGS  require  tire 
manufacturers  and  brand  name  owners 
to  grade  and  mark  their  tires  with 
respect  to  the  tires'  relative  performance 
in  the  areas  of  treadwear,  traction,  and 
temperature  resistance.  Treadwear 
grades  are  shown  by  numbers,  such  as 
100, 160,  and  200,  while  traction  and 
temperature  resistance  grades  are 
indicated  by  the  letters  A,  B.  and  C, 
with  A  representing  the  highest 
performance  rating  and  C  indicating  the 
lowest. 

NHTSA  published  a  final  rule  on 
September  9.  1996  (61  FR  47437)  which 
amended  the  UTQGS  to  add  a  top-end 
rating  of  "AA"  to  the  ciurent  traction 
rating  categories  and  to  freeze  the  base 
course  wear  rate  (BCWR)  for  course 
monitoring  tires  (CMTs)  used  in 
treadwear  testing  at  its  current  value  of 
1.34  mils  per  thousand  miles  (MPTM). 
The  final  rule  specified  an  effective  date 
of  March  9.  1998. 

The  Petition 

On  October  17, 1996  the  Japan 
Automobile  Tire  Manufacturers 
Association,  Inc.  (JATMA)  submitted  a 
petition  for  reconsideration  of  the  final 
rule  asking  that  NHTSA  exclude  tires 
introduced  into  the  United  States  prior 
to  March  9,  1998  from  the  freezing  of 
the  BCWR  at  1.34,  and  suggesting  that 
the  new  rule  be  applicable  to  new  tire 
lines  introduced  after  the  efiiective  date 
of  March  9,  1998  specified  in  the  final 
rule.  JATMA  argued  that  revisionjjf  the 


treadwear  grade  based  on  a  fixed  BCWR 
value  of  1.34  MPTM  for  tires 
manufactured  before  March  9, 1998  will 
result  in  2  di£ferent  traction  grades  for 
the  same  type  of  tire  being  available  on 
the  market  at  the  same  time,  which 
could  be  confusing  and  misleading  to 
consumers.  If  NHTSA  does  not  grant 
that  request,  JATMA  asked  that  a  lead 
time  of  at  least  2  years  be  provided  in 
the  final  rule  to  give  them  time  for 
"explanation  to  the  customers  and  re- 
tooling all  the  production  tire  molds." 

Agency  Decision 

The  BCWR,  its  purpose  and  how  it  is 
calculated,  was  discussed  at  length  in 
both  the  Notice  of  Proposed  Rulemaking 
(NPRM)  of  May  24. 1995  (60  FR  27472) 
and  the  final  rule  of  September  9, 1996. 
To  reiterate  briefly,  CMTs  are  specially 
designed  and  built  to  American  Society 
for  Testing  and  Materials  (ASTM) 
standard  El  136  to  be  used  as  the  control 
in  the  treadwear  testing  of  candidate 
tires.  The  BCWR  is  intended  to  provide 
a  common  baseline  for  grading 
candidate  tires  by  relating  all  new  CMTs 
to  the  original  lot  of  CMTs.  In  the  past, 
each  new  lot  of  CMTs  was  tested  against 
the  previous  lot  and  a  new  BCWR 
calculated  for  the  new  lot.  NHTSA  has 
noted,  however,  that  over  the  years  the 
BCWRs  of  successive  new  lots  have 
steadily  declined  which,  in  turn,  has 
resulted  in  significant  increases  in 
treadwear  grades.  Treadwear  grades 
have  increased  to  the  extent  that  the 
agency  believes  that  they  have  become 
misleading  indicators  of  actual  tread  life 
when  compared  to  tires  tested  earlier 
with  higher  BCWRs.  Based  on  the  belief 
that  the  BCWR  calculation  is  flawed, 
NHTSA  decided  to  freeze  the  BCWR  at 
its  latest  value,  1.34  MPTM,  to  arrest  the 
inflation  in  treadwear  grades.  Other 
benefits  include  elimination  of  the 
expense  of  testing  and  calibrating  each 
new  lot  of  CMTs,  reduction  in  the 
procurement  and  storage  of  CMTs  for 
resale,  and  the  environmental  benefits 
of  eliminating  at  least  one  test  convoy 
per  year. 

The  BCWR  value  has  not  been 
specified  in  the  UTQGS  in  the  past 
because,  as  explained  above,  the  BCWR 
has  been  recalculated  for  each  new  lot. 
The  agency  has  historically  sold  CMTs 
to  tire  manufacturers  and  test 
laboratories  for  their  own  testing 
purposes,  each  time  advising  those 
purchasers  of  the  BCWR  for  that  lot.  The 
periodic  changing  of  the  BCWR  has  not 
in  the  past  obligated  tire  manufacturers 
to  change  the  treadwear  grade  of  an 
existing  tire  line  that  was  tested  at  an 
earlier  time,  regardless  of  the  BCWR 
value  in  effect  at  the  time,  so  long  as  the 
tire  design  and  compounding  of  that 


line  remains  unchanged.  The  freezing  of 
the  BCWR  does  not  alter  the  obligations 
of  the  tire  manufactiuers.  Thus,  tires  of 
the  same  line  but  with  different 
treadwear  grades  should  not  appear 
simultaneously  on  store  shelves.  If  that 
situation  does  occur,  however,  it  should 
present  neither  a  new  nor  significant 
problem  for  tire  manufacturers  and 
retailers. 

With  respect  to  JATMA 's  suggestion 
that  the  fi-eezing  of  the  BCWR  be 
applicable  to  new  tire  lines  marketed 
after  the  mandatory  compliance  date  of 
March  9,  1998,  NHTSA  points  out  that, 
as  explained  above,  the  BCWRs  of  each 
new  lot  of  CMTs  in  the  past  has  been 
recalculated  and  those  BCWRs  have 
been  utilized  in  the  testing  of  both 
CMTs  and  candidate  tires.  The  current 
BCWR  value  of  1.34  MPTM  was 
calculated  for  the  latest  lot  of  CMTs 
procured  and  tested  in  1995.  Thus,  that 
value  would  have  been  assigned  to 
those  CMTs  and  used  by  NHTSA,    ';•'■ "" 
manufJBcttuers.  and  test  facilities  in^Sr^ 
case.  The  agency's  action  in  freezing  the 
BCWR  at  that  value  only  made  that 
figure  permanent  instead  of  temporary. 

In  view  of  the  above  discussion,  the 
agency  denies  JATMA 's  request  to  delay 
the  effective  date  for  the  freezing  of  the 
BCWR. 

With  respect  to  the  JATMA's 
alternative  request  to  provide  a  lead 
time  of  2  years  after  publication  of  the 
final  rule,  the  agency  also  addressed  this 
issue  in  the  final  rule,  explaining  that  a 
lead  time  of  18  months 

(Slhould  permit  new  labels  and  brochures 
to  be  prepared  and  printed  in  accordance 
with  the  normal  business  cycle,  without 
undue  scrappage  of  obsolete  material.  With 
respect  to  changing  tire  molds,  the  agency 
notes  that  since  an  AA  rating  is  optional. tire 
manufiacturers  have  an  unlimited  time  in 
which  to  change  molds  on  qualifying  tire 
lines,  if  they  decide  to  rate  their  tires  with 
a  traction  grade  of  AA  at  all. 

(61  FR  at  47441)  (emphasis  added).  The 
agency  continues  to  believe  that  a  lead 
time  of  18  months  is  ample  time  in 
which  to  phase  in  new  tire  molds  for 
those  manufacturers  that  want  to 
develop  and  market  tires  with  an  AA 
traction  grade  and  to  phase  in  new  tread 
labels  and  point-of-sale  bnxihures 
explaining  the  new  AA  traction  grade. 

Jhe  agency  notes  that  no  one  else  has 
objected  to  or  opposed  the  18-month 
lead  time  specified  in  the  final  rule  as 
being  inadequate.  On  the  contrary,  a 
number  of  tire  manufacturers  have 
expressed  an  intent  to  market  new  tire 
lines  with  AA  traction  grades  before  the 
March  9, 1998  effective  date,  and  want 
to  start  testing  and  preparing  molds, 
tread  labels,  and  advertising  campaigns 
now.  Several,  however,  expressed 
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confusion  as  to  whether  the  final  rule 
permitted  early  compliance. 

In  reviewing  the  final  rule,  NHTSA 
recognizes  that  an  ambiguity  could 
reasonably  exist  as  to  the  permissibility 
of  early  compliance.  In  drafting  the  final 
rule,  NHTSA  was  aware  of  a  number  of 
comments  on  the  NPRM  addressing 
various  difficulties  in  complying  with 
the  traction  proposals  and  the  added 
costs  involved.  To  minimize  costs  and 
any  compliance  difficulties,  the  agency 
specified  an  effective  date  of  18  months 
so  that  manufiacturers  could  phase  in 
compliance  in  the  normal  course  of 
changing  tire  molds  and  updating  tread 
labels,  sales  brochures,  and  advertising 
materials  (see  above  quote  bom  the  final 
rule  at  61  FR  47441).  In  addition,  in 
discussing  the  cost/benefits  of  the  AA 
rating,  the  agency  stated  at  61  FR  47442: 

The  addition  of  an  AA  traction  grade  will 
not  require  any  additional  testing  by 
manufacturers.  Further,  as  previously  noted, 
the  assessing  of  an  AA  traction  grade  is 
optional  for  manufacturers.  Accordingly,  any 
costs  associated  with  changing  tire  molds  to 
show  an  AA  grade  can  be  phased  in  at  the 
manufiacturers'  convenience  and  during  the 


regular  course  of  reworking  the  molds  for 
their  tire  lines  (emphasis  added). 

In  stimmary,  the  agency's  action  in 
freezing  the  BCWR  at  1.34  MPTM  was 
primarily  intended  to  arrest  the 
treadwear  grade  creep  that  has  been 
occiuring  over  the  past  several  years. 
Since  the  BCWR  for  the  latest  lot  of 
CMTs,  calculated  at  1.34  MPTM  in 
1995,  would  have  been  assigned  to  that 
lot  and  used  by  NHTSA,  manufacturers, 
and  test  facilities  in  any  case,  and 
because  no  retesting  or  regrading  is 
required  as  a  result  of  that  action,  the 
agency  sees  no  need  to  delay  the 
freezing  of  the  BCWR.  Accordingly. 
NHTSA  denies  JATMA's  request 

With  respect  to  the  effective  date,  the 
amendments  promulgated  by  the  final 
rule  permitted  but  did  not  require  tire 
manufacturers  to  assign  an  AA  traction 
grade  to  their  tire  lines  that  demonstrate 
traction  characteristics  higher  than 
0.54)1  on  wet  asphalt  and  higher  than 
0.38)1  on  wet  concrete.  The  only 
mandatory  requirement  imposed  by  the 
final  rule  was  an  explanation  of  the  AA 
grade  to  be  added  to  the  tread  label 
required  by  §  575.104(d)(l)(i)(B)(2). 
along  with  the  required  explanation  of 


the  other  grading  categories.  In  drafting 
the  final  rule,  the  agency  considered  the 
preamble  language  quoted  and 
emphasized  above  suffidentiy  clear  to 
express  the  agency's  intent  thiat 
manufacturers  could  phase  in,  at  their 
convenience  and  in  the  normal  course 
of  business,  compliance  with  thfrnew 
fabeling  requirement  and  the 
preparation  of  the  molds  for  the  tires 
they  wanted  to  grade  AA  for  traction.  In 
view  of  the  uncertainty  as  to  the 
permissibility  of  early  compliance 
expressed  by  some  manufacturers, 
however.  NHTSA  declares  that  early 
compliance  with  the  provisions  of  the 
final  rule  is  permitted  at  any  time  after 
30  days  following  publication  of  the 
final  rule  in  the  Federal  Register,  <* 

namely  October  9. 1996  (see  DATES 
above). 

Authority:  40  U.S.C  $S  322.  30111,  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on  August  26, 1997. 
Ricardo  Martinez, 
Administrator. 
(FR  Doc.  97-23315  FUed  9-2-97;  8:45  am) 
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This  MCtion  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  reguiatons.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Sttttf  flnd  toispoction  Sorvtoo 
9CFR  Part  319 


f  or  Pork  WNh  BartMCiM  Souco; 
iMwuion  or  shwmmri 

OOCNCY;  Food  Safsty  and  InspectlDn 
Service,  USDA. 
ACTION:  Proposed  rule. 

lUMMAnT:  In  response  to  a  petition,  the 
Food  Safiaty  and  Inspection  Service 
(FSIS)  is  proposing  to  amend  the 
Federal  meat  inspection  regulations  by 
removing  meat  yield  requirements  for 
the  standardized  products  "Beef  With 
Barbeciie  Sauce"  and  "Pork  With 
Barbecue  Sauce."  The  petitioner  states 
that  the  current  product  standard, 
promulgated  in  1952,  places  producers 
of  these  products  at  a  competitive 
disadvantage  because  producers  of  other 
meat  and  sauce  products  do  not  have  a 
cooked  meat  yield  requirement  or  a  raw 
meat  yield  reauirement.  This  action 
would  provioe  consistent  requirements 
for  most  meat  and  sauce  producers. 
DATES:  Comments  must  be  received  on 
or  before  November  3, 1997. 
AOCMESSES:  Send  an  original  and  two 
copies  of  written  comments  to:  FSIS 
Docket  Clerk.  Docket  No.  96-006P, 
Room  102.  Cotton  Annex.  300  12th  St, 
SW,  Washington,  DC  20250.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room, 
Room  102,  Cotton  Annex  from  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday. 
FOR  RNTTHER  MFORMATKM  CONTACT: 
Robert  Post,  Acting  Director,  Facilities, 
Equipment,  Labeling,  and  Compound 
Review  Division,  Office  of  Policy, 
Program  Development  and  Evaluation, 
Food  Safety  and  Inspection  Service, 
U.S.  E)epartment  of  Agricultxire, 
Washington.  DC  20250;  (202)  418-890Q. 


8UPPLBMCNTARY  MRMMATKM: 
Baclcgroimd 

Section  319.312  of  the  Federal  meat 
inspection  regulations  requires  that  the 
products  labeled  as  "Beef  With 
Barbecue  Sauce"  and  "Porii  With 
Barbecue  Sauce"  must  contain  a 
minimum  of  50  percent  cooked  meat  of 
the  species  identified  on  the  label,  that 
the  cooked  meat  must  be  reduced  by 
cooking  to  no  more  than  70  percent  of 
the  weight  of  the  uncooked  meat,  and  if 
uncooked  meat  is  used  to  produce  the 
product,  the  product  must  contain  at 
least  72  percent  meat  computed  on  the 
vreight  of  the  uncooked  meat. 

Meat  yield  requirements  were 
originally  promiilgated  for  certain 
standardized  products,  e.g.,  :"Hash" 
(§319.302),  "Corned  Beef  Hash" 
(§  319.303)  and  "Beef  or  Pork  with 
Barbecue  Sauce"  (§  319.312).  Other 
similar  standardized  meat  and  sauce 
products,  such  as  "Meat  Stews 
(§  319.304),  "Beans  with  Frankfurters  in 
Sauce,  Sauerkraut  with  Wieners  and 
Juice,  and  similar  products"  (§  319.309). 
and  "Beef  with  Gravy  and  Gravy  mth 
Beef  (§  319.313),  do  have  minimum 
meat  content  requirements,  but  do  not 
require  specific  cooked  or  uncooked 
meat  yields. 

FSIS  has  been  petitioned  by  the 
American  Meat  Institute  to  amend  the 
Federal  meat  inspection  regulations  by 
removing  a  cooked  meat  yield 
requirement  and  a  raw  meat  yield 
requirement  for  the  standardized 
products  "Beef  With  Barbecue  Sauce" 
and  "Pork  With  Barbecue  Sauce."  The 
petitioner  asserts  that  the  product 
standard,  promulgated  in  1952,  does  not 
reflect  the  conditions  of  commercial 
marketability  of  beef  or  pork  with 
barbecue  sauce  in  that  consumers 
readily  accept  such  a  sauce  with  a 
minimum  meat  content  without  regard 
to  the  amount  of  liquid  in  the  product. 
Further,  these  obsolete  reqtiirements 
place  producers  of  these  products  at  a 
competitive  disadvantage  with  respect 
to  manufacturers  of  similar  products, 
such  as  "Beef  with  Gravy"  who  do  not 
have  such  requirements.  FSIS  agrees 
with  the  petitioner  in  both  of  these 
assertions.  FSIS  further  believes  that 
clarification  of  this  standard  will  benefit 
the  public  by  providing  a  clearer 
standard  of  identity  and  that  the  public 
will  better  understand  the  standard. 


Executive  Order  12866 

This  proposal  is  considered  not 
significant  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget 

Efiact  on  SmaD  Entkia* 

The  Administrator,  FSIS,  has 
determined  that  this  proposal  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  proposal  would  remove  obsolete 
meat  3rield  requirements  and  provide 
consistent  requirements  for  producsrs  of 
most  meat  and  sauce  products. 

Encotiv*  Ordar  1277S 

This  proposed  rule  has  been  reviewed 
undw  Executive  Order  12778,  Civil 
Justice  Reform. 

This  rule  (1)  preempts  all  State  and 
local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  not 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

List  of  Sobfacti  in  9  CFR  Part  319 

Meat  inspection.  Standards  of  identity 
or  composition. 

For  the  reasons  discussed  in  the 
preamble.  FSIS  is  proposing  to  amend 
Part  319  of  the  Federal  meat  inspection 
regulations  (9  CFR  Part  319)  as  follows: 

PART  319— DEFINmONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSmON 

1.  The  authority  citation  for  part  319 
would  be  revised  as  follows: 

Aothority:  7  U.S.C.  450. 1901-1906;  21 
U.S.C  601-695;  7  CFR  2.18.  2.53. 

2.  Section  319.  312  would  be 
amended  to  revise  the  first  sentence  to 
read  as  follows: 


1319.312    PortiwIthbarbMua 


"Pork  with  Barbecue  Sauce"  and 
"Beef  with  Barbecue  Sauce"  shall 
consist  of  not  less  than  50  percent 
cooked  meat  of  the  species  specified  on 
the  label.  •  *  * 

Done  at  Waahington.  DC.  on  August  26, 
1997. 


J.  Billy. 

Adminigtrator. 

(FR  Doc.  97-23248  Filed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  351 
Countervailing  Duties 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
public  hearing  on  proposed 
countervailing  duty  regulations  and  of 
opportunity  to  file  post-hearing 
comments. 

summary:  The  Department  of  Commerce 
("the  Department")  is  postponing  the 
public  hearing  on  the  proposed 
countervailing  duty  regulations 
previously  scheduled  for  September  9, 
1997.  The  hearing  will  now  be  held  on 
October  17, 1997.  The  deadline  for  filing 
post-hearing  comments  is  now  October 
27, 1997. 

DATES:  A  public  hearing  will  be  held  at 
10:00  on  October  17, 1997.  The  deadline 
for  filing  post-hearing  comments  is 
October  27, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Jennifer  A.  Yeske  at  (202)  482-0189. 
SUPPt^MBITARY  INFORMATION:  On 
February  26, 1997,  the  Department 
published  proposed  countervailing  duty 
regulations  containing  changes  resulting 
fiom  the  Uruguay  Roimd  Agreements 
Act  (62  FR  8818).  We  requested  and 
received  written  comments  from  the 
public.  On  July  21. 1997.  we  announced 
that  a  public  hearing  would  be  held  on 
September  9, 1997  and  that  the  deadline 
for  submitting  post-hearing  comments 
was  September  19, 1997  (62  FR  38948). 
We  are  now  postponing  the  public 
hearing  and  the  comment  period. 

Hearing 

The  public  hearing  on  the  proposed 
countervailing  duty  regulations  will 
now  be  held  at  10:00  on  October  17, 
1997,  in  room  4830  of  the  Herbert  C. 
Hoover  Building  at  Pennsylvania 
Avenue  and  14th  Street.  N.W.. 
Washington.  D.C. 

Comments  (Fomiat  and  Number  of 
Copies) 

The  Department  will  accept  post- 
*  hearing  comments  regarding  any  issues 
raised  at  the  hearing  or  in  any  written 
comments  previously  submitted  to  the 
Department.  The  deadline  for  the 
submission  of  post-hearing  comments  is 
now  October  27, 1997.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  and  give 
reasons  for  any  reconunendation.  To 
feciUtate  their  consideration  by  the 


Department,  comments  regarding  the 
proposed  regulations  should  be 
submitted  in  the  following  format:  (1) 
identify  each  comment  by  reference  to 
the  section  and/or  paragraph  of  these 
proposed  regulations  to  which  the 
comment  pertains; '  (2)  begin  each 
comment  on  a  separate  page;  (3) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment;  and  (4) 
provide  a  brief  simimary  of  the 
comment  (a  maximum  of  3  sentences) 
and  label  the  section  "summary  of  the 
comment" 

To  simplify  the  processing  and 
distribution  of  the  public  conmients 
pertaining  to  the  Department's  proposed 
regulations,  parties  are  encouraged  to 
submit  documents  in  electronic  form 
accompanied  by  an  original  and  three 
paper  copies.  All  docimients  filed  in 
electronic  form  must  be  on  DOS 
formatted  3.5"  diskettes,  and  must  be 
prepared  in  either  WordPerfect  format 
or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
WordPerfect.  If  possible,  the  Department 
would  appreciate  the  documents  being 
filed  in  either  ASCII  format  or 
WordPerfect,  and  containing  generic 
codes.  The  Department  would  also 
appreciate  the  use  of  dracriptive 
filenames. 

Dated:  August  27, 1997, 
Robert  S.  LsRmsa, 
Assistant  Secretaiyfor  Import 
Administration. 

(FR  Doc.  97-23370  Filed  9-2-47;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[CA-OOI-PP;  FRL-6886-7] 

Ctoan  Air  Act  Proposed  Approval  of 
Title  V  Operating  Permits  Program 
Revisions;  Santa  BadMra  Coiinty  Air 
Pollution  Control  District,  CalHomia 

AGENCY:  Enviioiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  revision  to  Rule  1301  of  Regulation 
Xin,  both  as  a  revision  to  the  federally- 
approved  State  Implementation  Plan 
(SO*)  and  as  a  revision  to  the  tiUe  V 
operating  permit  program  to  be  adopted 
by  the  Santa  Barbara  County  Air 


■  If  a  comment  doe«  no!  pertain  to  a  particiilar 
proposed  regulation,  please  clearly  identify  th* 
comment  as  "Other."  followed  by  a  brief 
description  of  the  issue  to  which  the  comment 
pertains;  e.g.,  "Other — lofrastructure." 


Pollution  Control  District  (Santa 
Barbara,  SBCAPCD,  or  District).  The 
District  submitted  this  rule  to  EPA  on 
August  11, 1997,  and  is  scheduled  to 
adopt  this  rule  on  September  18, 1997, 
for  tiie  purpose  of  allowing  E)epartment 
of  Defense  facilities  to  become  exempt 
from  tide  V  of  the  Clean  Air  Act  permit 
requirements,  if  the  source  implements 
an  emission  reduction  plan  that 
achieves  a  minimum  reduction  of  10 
tons  per  year  of  ozone  precursors. 
Amended  Rule  1301  also  identifies  9 
stationary  source  designations  for  titie  V 
purposes  that  will  apply  to  a  DoD 
facility  that  implements  an  approved 
emission  reduction  plan.  It  also  allowrs 
the  exclusion  of  emissions  from  tactical 
support  equipment  and  infrastructure 
building  maintenance  equipment  from 
the  emissions  used  to  determine  if  an 
operating  permit  is  required  under 
District  Regulation  Xm  and  titie  V  of  the 
Clean  Air  Act. 

This  proposed  rule  will  create 
federally-enforceable  requirements  fat 
the  emission  reduction  plan  with 
specific  project  milestones  for  DoD 
facilities  to  meet.  The  actual  emission 
reduction  plan  will  also  be  submitted 
for  incorporation  inlD  the  SIP  in  a  future 
rulemaking. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  3, 1997. 
ADDRESSES:  Comments  must  be 
submitted  to  John  Walser  at  EPA,  AIR- 
3,  75  Hawthorne  Street,  San  Franoisco, 
CA  94105.  Copies  of  the  rules  and  EPA's 
Technical  Support  Document  for  the 
amended  title  V  program  and 
prohibitory  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Permits  OfBce  (AIR-3),  Air  Division.   . 

U.S.  Enviroiunental  Protection 

Agency,  Region  DC,  75  Hawthorne 

Street,  San  Francisco,  CA  94105 
Santa  Barbara  Coimty  Air  Pollution 

Control  District,  26  Castilian  Drive  B- 

23,  Goleta.  CA  93117 
California  Air  Resources  Board,  2020  L 

Street,  Sacramento,  CA  95814 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Walser  (telephone  415/744-1257), 
Permits  OfBce  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

SUPPLEMENTARY  MFORMATION: 

L  Background 

On  November  1,  1995,  £PA  published 
in  the  Federal  Register  a  final  action  of 
interim  approval  for  Santa  Barbara's 
tide  V  operating^ermits  program  (60  FR 
55460)  in  accordance  with  tide  V  of  the 
Act  (as  amended  in  1990)  and  40  CFR 
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part  70  (the  title  V  implementing 
regulations).  The  District  rules  for  title 
V  are  contained  in  Regulation  Xm  of  the 
District  Rules  and  Regulations.  On 
August  15,  1996,  Santa  Barbara  adopted 
revisions  to  Rule  1301,  "Part  70 
Operating  Pennits — General 
Information"  portion  of  Regulation  Xm. 
Rule  1301  is  part  of  Regulation  Xm. 
These  revisions  apply  to  any  source  that 
qualifies  as  a  Part  70  source  and  meets 
the  requirements  for  exclusion  of 
military  tactical  support  and/ or 
infrastructure  building  maintenance 
equipment  at  a  Department  of  Defense 
fiadlity.  In  Santa  Barbara  Coimty,  only 
Vandenberg  Air  Force  Base  (VAFB) 
meets  these  requirements.  The  revision 
enables  VAFB  to  comply  with  Rule  370, 
the  District's  prohibitory  rule,  which 
limits  the  Base's  potential  to  emit  to 
below  the  title  V  applicability 
thresholds  and  requires  VAFB  to  reduce 
its  annual  emissions  rate  of  ozone 
precursors  by  at  least  10  tons  through 
the  ENWEST  initiative.  The  rule 
revision  also  includes  emission 
reduction  plan  requirements  and 
milestones  to  be  approved  by  the 
District  and  made  federally-enfc»caable 
by  the  EPA  by  incorporating  the  rule 
revisions  into  the  SIP  for  California,  if 
EPA  finds  that  the  planned  emission 
reductions  are  real,  quantifiable,  surplus 
and  enforceable. 

ENWEST  is  a  pilot  project  pursiiant 
to  the  1995  Memorandimi  of  Agreement 
between  the  DoD  and  EPA  on 
Regulatory  Reinvention  Projects  testing 
innovative  approaches  to  environmental 
protection.  ENWEST  allows  EPA  and 
the  DoD  to  develop  new  ways  to  achieve 
better  overall  enviromnental 
performance  at  lower  costs  than 
expected  under  existing  regulatory 
approaches. 

The  emission  reductions  wiU  be 
achieved  through  retrofits  of  equipment 
(mosUy  boilers  rated  between  2  and  5 
MMBtu/hr)  currently  exempt  fiom  the 
permitting  process,  hi  lieu  of  obtaining 
a  Part  70  permit.  VAFB  will  commit  to 
use  its  tide  V  permitting  funds  to 
implement  an  emission  reduction  plan 
to  reduce  ozone  precursors  at  the  base 
by  at  least  10  tons  per  year  by  November 
15. 2002. 

The  District  is  enabling  VAFB  to 
reprogram  funds  currendy  targeted 
toward  tide  V  compliance  to  this 
pollution  prevention  project  by 
modifying  the  definition  of  stationary 
source  to  enable  Department  of  Defense 
(DoD)  facilities  (i.e.,  VAFB)  to  comply 
with  Ride  370.  This  proposed  rule 
change  also  includes  the  project 
milestones  as  oudine<fln  the 
Vandenberg  ENWEST  Final  Project 
Agreement  (FPA).  The  proposed 


changes  are  consistent  with  EPA's 
August  2, 1996  Guidance  Memorandum 
entided  "Major  Source  Determinations 
for  Military  Installations  under  the  Air 
Toxics,  New  Source  Review,  and  Tide  V 
Operating  Permit  Programs  of  the  Clean 
Air  Act  (Act)",  signed  by  John  S.  Seitz, 
Director,  Office  of  Air  Q^iality  Plaiming 
and  Standards  ("Military  Guidance"). 

The  proposed  changes  also  enable  the 
source  to  exclude  emissions  from 
equipment  meeting  the  EPA  definition 
of  nonroad  engines  (see  59  FR  31310 
dated  June  17, 1994)  for  Department  of 
Defense  (DoD)  facUities  that  are 
participating  in  the  EPA/DoD 
Environmental  Investment  (ENWEST) 
pilot  project. 

Also,  tne  District,  the  California  Air 
Resources  Board  (CARB)  and  EPA  are 
working  together  to  "parallel  process" 
this  rule  revision  consistent  with  the 
procedures  outlined  in  46  FR  44477  on 
September  4,  1981.  EPA  Region  DC  will 
work  closely  with  CARB  and  the  District 
as  they  develop  this  regulation  and 
proceed  through  the  ndemaking 
pidcaes.  CARB,  the  District,  and  EPA 
will  process  this  role  revision  at  the 
same  time  and  joindy  review  the 
comments.  EPA  will  commence  its 
official  30-day  public  review  of  the 
proposed  SIP  approval  of  Rule  1301 
through  this  document,  which  is  nearly 
concurrent  with  the  District's  30-day 
public  notice  for  adoption  of  the  nde. 
This  parallel  processing  approach  will 
involve  much  earlier  involvement  of  the 
EPA  in  the  SIP  revision  process  and 
thereby  reduce  the  amount  of  time  for 
processing  significandy. 

n.  Propoeed  Action 

The  EPA  is  proposing  to  approve  the 
submitted  revisions  to  the  District's 
operating  permits  program  and 
incorporate  the  submitted  revisions  into 
the  SIP  for  California.  The  District 
amended  the  August  15, 1996  adopted 
version  of  Rule  1301  and  resubmitted  it 
on  August  11, 1997.  The  most  recent 
revisions,  scheduled  for  adoption  on 
September  18,  1997  by  Santa  Barbara, 
are  being  made  in  order  to  allow  VAFB 
participation  in  the  EPA/DoD  proposed 
ENWEST  pilot  project  and  are  not 
adopted  in  response  to  the  program 
deficiencies  identified  by  EPA  in  the 
final  interim  approval  action  (60  FR 
55460). 

A.  Analysis  of  Submission 

The  EPA  has  evaluated  the  submitted 
rule  revision  and  has  determined  that  it 
is  consistent  with  40  CFR  part  70.  and 
the  August  2,  1996  Military  Guidance 
Memorandum.  The  following  is  a  brief 
analysis  of  the  key  regulatory  revisions 
being  acted  on  in  today's  proposed 


action.  (Please  refer  to  the  Technical 
Support  Document  for  a  more  detailed 
and  complete  analysis  of  the 
submission.) 

1.  Definition  of  Major  Stationary  Source 

As  defined  in  40  CFR  part  70.2,  major 
source  means  any  stationary  source  (or 
any  group  of  stationary  sources  that  are 
located  on  one  or  more  contiguous  or 
adjacent  properties,  and  are  under 
common  control  of  the  same  person  (or 
persons  under  common  control)) 
belonging  to  a  single  major  industrial 
grouping.  A  stationary  source  or  group 
of  stationary  sources  shall  be  considered 
part  of  a  single  industrial  grouping  if  all 
of  the  pollutant  emitting  activities  at 
such  source  or  group  of  sources  on 
contiguous  or  adjacent  properties  belong 
to  the  same  Major  Group  (i.e.,  all  have 
the  same  two-digit  code)  as  described  in 
the  Standard  Industrial  Classification 
Manual,  1987. 

VAFB  is  the  only  DoD  facility  m 
Santa  Barbara  County  that  is  subject  to 
the  revisions  of  the  stationary  source 
definition  in  District  Rule  1301.  At 
present  the  installation  is  defined  as  one 
major  stationary  source.  In  accordance 
with  EPA's  Military  Guidance 
Memorandum  and  as  part  of  the 
ENWEST  pilot  project,  the  proposed 
changes  allow  VAFB  to  be  considered 
nine  stationary  sources  and  to 
demonstrate  that  actual  emissions  for 
each  source  (each  under  separate 
common  control,  not  determined  to  be 
support  facilities  and  have  different 
two-digit  SIC  codes)  are  less  than  50 
percent  of  the  existing  major  source 
threshold.  For  the  purposes  of  the 
ENWEST  pilot  project,  EPA  has 
assumed  wont  case  analysis  for 
threshold  levels  and  that  Santa  Barbara 
County  would  be  bumped-up  from 
moderate  to  serious  ozone 
nonattaniment  status,  and  therefore  the 
major  source  threshold  level  would 
drop  from  100  tons/year  (moderate)  to 
50  tons/year  (serious). 

EPA  is  proposing  approval  of  the  tide 
V  operating  permit  program  revisions 
submitted  to  EPA  on  August  11, 1997, 
both  as  part  of  the  District's  tide  V 
program  and  into  the  SIP.  These 
revisions  do  not  correct  the  deficiencies 
identified  in  the  November  1, 1995  final 
interim  approval,  and  hence,  do  not 
impact  Santa  Barbara's  interim  approval- 
status. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regidatory  requirements. 

m.  Adminiatrative  Requirementi 

A.  Docket 

Copies  of  Santa  Barbara's  submittal 
and  other  information  relied  upon  for 
the  direct  final  actions  are  contained  in 
docket  number  CA-001-PP  OPS 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
direct  final  ndemaking.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

B.  Regulatory  Flextbility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
reqiurements,  but  simply  address 
revisions  to  Santa  Barbara's  existing 
operating  permits  program  that  was 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70.  Because  this  action  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  reqiurements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significandy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
govmnments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  govertunents,  or  to  the  private 
sector,  result  from  this  action. 


D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

ListofSttbiects 

40  CFR  Part  52 

Environmental  protection,  air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compounds. 

40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Operating  pennits,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  August  22, 1997. 
lohnWiae. 

Regional  Administrator. 
[FR  Doc.  97-23362  FUed  9-2-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60  ^ 
[AD-Fm.-S887-4 
RIN2060-AE56 

Proposed  Revision  of  Standards  of 
Performance  for  Nitrogen  Oxide 
Emissions  From  New  Fossil-Fuel  Rred 
Steam  Generating  Units;  Proposed 
Revisions  to  Reporting  Requirements 
for  Standards  of  Performance  for  New 
Fossil-Fuel  Rred  Steam  Generating 
Units;  Proposed  Rule 


AOBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  revision;  extension  of 
public  comment  period. 

summary:  The  EPA  is  announcing  the 
extension  of  the  public  comment  period 
on  the  Proposed  Revision  of  Standards 
of  Performance  for  Nitrogen  Oxide 
Emissions  From  New  Fossil-Fuel  Fired 
Steam  Generating  Units  and  the 
Proposed  Revisions  to  Reporting 
Requirements  for  Standards  of 
Peiformance  for  New  Fossil-Fuel  Fired 
Steam  Generating  Units  which  were 
published  on  July  9, 1997  (62  FR 
36947). 

DATES:  Conunents  must  be  received  on 
or  before  October  8, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to:  U.S. 
Environmental  Protection  Agency,  The 


Air  and  Radiation  Docket  and 
Information  Center  (6102).  401  M  Street. 
SW,  Room  1500,  Washington,  DC  20460. 
Attention  Docket  Numbm  A-e2-71.  The 
docket  may  be  inspected  at  the  above 
address  between  8:00  a.m.  and  5:30 
p.m.,  Eastern  time,  on  weekdays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Jim  Eddinger  ((919)  541-5426], 
Combustion  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 
SUPPLBIENTARY  INFORMATION:  In 
response  to  a  request  from  several 
companies  and  trade  groups,  the  EPA  is 
extending  the  public  comment  period 
from  September  8, 1997,  to  October  8, 
1997,  on  the  Proposed  Revision  of 
Standards  of  Performance  for  Nitrogen 
Oxide  Emissions  From  New  Fossil-Fuel 
Fired  Steam  Generating  Units  and  the 
Proposed  Revisions  to  Reporting 
Requirements  for  Standards  of 
Performance  for  New  Fossil-Fuel  Fired 
Steam  Generating  Units.  The  EPA  agrees^ 
that  an  extension  of  the  comment  period 
will  provide  for  more  meaningful, 
constructive  comments  on  the  proposed 
revisions  to  the  standards  of 
performance. 

List  of  Stdifecta  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  27, 1997. 
Richard  WrUsoB, 

Acting  Assistant  Administiatta-for  Ofpoe  cf 
Air  and  Radiation. 

(FR  Doa  97-23360  FUed  9-2-97;  8:45  am) 
■mjMOCooc  wso  sou 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[CS  Doctwt  Na  96-184;  MM  Docket  No.  82- 
2eO;FCC97-«4 

Telecommunications  Services  Irtsida 
Wiring:  Cable  Home  Wiring 

AOBCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

summary:  The  Commission  invites 
comments  on  proposed  procedures  for 
the  disposition  of  cable  inside  wiring 
(including  both  the  cable  home  wiring 
within  the  premises  of  the  individual 
subscriber  and  the  home  run  wiring 
dedicated  to  an  individual  subscriber's 
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unit)  upon  termination  of  sendee  in 
multiple  dwelling  unit  ("MDU") 
buildings.  This  Further  Notice  of 
Proposed  Rulemaking  ("Further 
NPRM")  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
("PRA"),  Public  Law  104-13.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review  under 
section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding. 

DATES:  Comments  must  be  submitted  on 
or  before  September  25,  1997  and  reply 
comments  must  be  submitted  on  or 
before  October  2,  1997.  Written 
comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  September  25, 1997. 
Written  comments  must  be  submitted  by 
OMB  on  the  proposed  and/or  modified 
information  collections  on  or  before 
November  3, 1997. 
AOOftESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary.  Federal  Communications 
Commission.  1919  M  Street,  NW. 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  239,  Federal 
Communications  Commission.  1919  M 
Street  N.W.,  Washington  D.C.  20554. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collections 
contained  herein  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Commission,  Room  234. 1919  M  Street, 
NW,  Washington,  DC  20554,  or  via  the 
Internet  to  jboleydfcc.gov.  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W.. 
Washington,  DC  20503  or  via  the 

Internet  to  fain t0al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Chessen.  Cable  Services  Bureau,  (202) 
418-7200.  For  additional  information 
concerning  the  information  collections 
contained  in  this  Further  NPRM.  contact 
Judy  Boley  at  202-418-0214.  or  via  the 
Internet  at  jboley@fcc.gov. 

Paperwork  Reduction  Act:  This 
Further  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  ("OMB")  to  comment  on  the 
information  collections  contained  in 
this  Further  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 


L.  104-13.  Public  and  agency  comments 
are  due  at  the  same  time  as  other 
comments  on  this  Further  NPRM;  OMB 
comments  are  due  November  3, 1997. 
Comments  should  address:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (2)  the  accuracy  of 
the  Commission's  burden  estimates;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

0^4B  Approval  Number  3060-0692. 

Title:  Home  Wiring  Provisions. 
'•Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Individuals;  Business 
and  other  for-profit  entities. 

Number  of  Respondents:  30.000 
(20.000  MVPDs  and  10.000  MDU 
owners). 

Estimated  Time  Per  Response:  5 
minutes  to  30  minutes. 

Total  Annual  Burden  to  Respondents: 
33,928  hours,  calculated  as  follows: 
This  collection  (3060-0692)  previously 
only  contained  information  collection 
requirements  concerning  the  disposition 
of  cable  home  wiring.  In  addition  to 
those  requirements,  it  now  addresses 
proposed  notification  and  election 
requirements  between  MDU  owners  and 
all  multichannel  video  programming 
distributors  ("MVPDs  ").  Pursuant  to  the 
Paperwork  Reduction  Act,  when 
modifying  or  proposing  additional 
information  collection  requirements  in 
an  existing  collection,  agencies  are 
obligated  to  put  forth  the  entire 
collection  for  public  comment.  47  CFR 
§  76.802  Disposition  of  Cable  Home 
Wiring.  In  calculating  hour  burdens  for 
the  disposition  of  home  wiring,  we 
make  the  following  estimates:  There  are 
approximately  20,000  MVPDs  serving 
approximately  72  million  subscribers  in 
the  United  States.  The  average  rate  of 
chum  (subscriber  termination)  for  all 
MVPDs  Is  estimated  to  be  1%  per 
month,  or  12%  per  year.  MVPDs  own 
the  home  wiring  in  50%  of  the 
occxirrences  of  voluntary  subscriber 
termination  and  subscribers  already 
own  the  wiring  in  the  other  50%  of 
occurrences  (e.g.,  where  the  MVPD  has 
charged  the  subscriber  for  the  wiring 
upon  installation,  has  treated  the  wiring 
as  belonging  to  the  subscriber  for  tax 
purposes,  or  where  state  and/or  local 
law  treats  cable  home  wiring  as  a 
fixture).  Where  MVPDs  own  the  wiring, 
we  estimate  that  they  intend  to  actually 
remove  the  wiring  5%  of  the  time,  thus 


initiating  the  disclosure  requirement 
We  believe  in  most  cases  that  MVPDs 
will  choose  to  abandon  the  home  wiring 
because  the  cost  and  effort  required  to 
remove  the  wiring  generally  outweigh 
its  value.  The  burden  to  disclose  the 
information  at  the  time  of  termination 
will  vary  depending  on  the  manner  of 
disclosure,  i.e..  by  telephone,  customer 
visit  or  registered  mail.  Virtually  all 
voluntary  service  terminations  are  done 
by  telephone.  The  estimated  average 
time  consumed  in  the  process  of  the 
MVPD's  disclosure  and  subscriber's 
election  is  5  minutes  (.083  hours). 
Estimated  annual  number  of 
occiurences  is  72.000,000  x 
12%x50%x5%=216.000.  Estimated 
annual  burden  for  MVPDs  is 
216,000x.083  hours=17,928  hours.  47 
CFR  §  76.802  also  states  that  to  inform 
subscribers  of  per-foot  replacement 
costs.  MVPDs  may  develop  schedules 
based  on  readily  available  information; 
if  the  MVPD  chooses  to  develop  such 
schedules,  it  must  place  them  in  a 
public  file  and  make  them  available  for 
public  inspection  during  regular 
business  hours.  We  estimate  that  50%  of 
MVPDs  will  develop  cost  schedules  to 
place  in  their  public  files.  Virtually  all 
subscribers  terminate  service  via 
telephone,  with  few  subscribers 
anticipated  to  review  cost  schedules  on 
public  file.  The  aimual  recordkeeping 
burden  for  cost  schedules  is  estimated 
to  be  0.5  hours  per  MVPD.  Estimated 
annual  recordkeeping  burden  is 
20.000x50%x0.5  hours=5.000  hours.  47 
CFR  §  76.804  Disposition  of  Home  Run 
Wiring.  We  estimate  the  burden  for 
notification  and  election  requirements 
for  building-by-building  and  unit-by- 
unit  disposition  of  home  run  wiring  as 
described  below.  Note  that  these 
requirements  apply  only  when  an 
MVPD  owns  the  home  run  wiring  in  a 
MDU  and  does  not  (or  will  nof  at  the 
conclusion  of  the  notice  period)  have  a 
legally  enforceable  right  to  remain  on 
the  premises  against  the  wishes  of  the 
entity  that  owns  the  common  areas  of 
the  MDU  or  have  a  legally  enforceable 
right  to  maintain  any  particular  home 
run  wire  dedicated  to  a  particular  unit 
on  the  pren:ises  against  the  MDU 
owner's  wishes.  For  building-by- 
building  disposition  of  home  run 
wiring,  the  MDU  owner  gives  the  MVPD 
a  minimum  of  90  days'  notice  that  its 
access  to  the  entire  building  will  be 
terminated.  The  MVPD  then  has  30  days 
to  elect  what  it  will  do  with  the  home 
run  wiring.  Where  parties  negotiate  a 
price  for  the  wiring  and  are  unable  to 
agree  on  a  price,  the  incumt)ent  MVPD 
must  make  another  election  between 
abandonment  or  removal  of  the  wiring. 


For  unit-by-unit  disposition  of  home 
run  wriring.  an  MDU  owner  must  notify 
the  incumbent  MVPD  of  its  decision  to 
permit  multiple  MVPDs  to  compete  for 
the  right  to  use  the  individual  home  run 
wires  dedicated  to  each  unit.  The 
incimibent  MVPD  then  has  30  days  to 
elect  what  it  will  do  with  all  of  its  home 
run  wires  dedicated  to  a  subscriber  who 
chooses  an  alternative  provider's 
service.  According  to  the  Statistical 
Abstracts  of  the  United  States.  1995  at 
733  Table  No.  1224.  over  28  million 
people  resided  in  MDUs  with  three  or 
more  units  in  1993.  We  therefore 
estimate  there  are  currently  30  million 
MDU  residents  and  that  Kfl)Us  house  an 
average  of  50  residents,  and  so  we 
estimate  that  there  are  approximately 
600.000  MDUs  in  the  United  States.  In 
many  instances,  MVPDs  may  no  longer 
own  the  home  run  wiring  or  may 
continue  to  have  a  legally  enforceable 
right  to  remain  on  the  premises.  Also, 
MDU  owners  may  choose  not  to 
undergo  the  notice  and  election  process. 
The  Commission  therefore  estimates 
that  there  will  be  10,000  notices  and 
12,000  elections  made  on  an  annual 
basis.  The  larger  amount  of  elections 
accoimts  for  instances  when  parties  are 
unable  to  agree  on  a  price  for  the  sale 
of  home  run  wiring,  therefore 
necessitating  an  additional  election  We 
assimie  all  notifications  and  elections 
will  be  in  writing  and  take  an  average 
burden  of  30  minutes  (0.5  hours)  to 
prepare.  22.000  notifications  and 
electionsxO.5  hour8=l  1.000  hours. 

Total  Annual  Cost  to  Respondents: 
$32,000  estimated  as  follows:  For 
operation  and  maintenance  costs,  we 
estimate  that  50%  of  the  20.000 
MVPDSs  will  annually  develop  cost 
schedules.  Recordkeeping  expenses  for 
these  schedules  is  estimated  to  be  $1  per 
MVPD.  20.000x50%x$l=$10,000.  Also, 
annual  stationery  and  postage  costs  for 
home  run  wiring  disposition 
notifications  and  elections  are  estimated 
to  be  $1  per  occiurence.  22.000 
notifications  and  electionsx$l=$22.000. 
There  are  no  estimated  capital  and  start- 
up costs. 

Needs  and  Uses:  The  various 
notification  and  election  requirements 
in  this  collection  (3060-0692)  are  set 
forth  in  order  to  promote  competition 
and  consumer  choice  by  minimizing 
any  potential  disruption  in  service  to  a 
subscriber  switching  video  providers. 

StiPPLEMENTARY  INFORMATKM:  The 
following  is  a  synopsis  of  the 
Commission's  Further  NPRM  in  CS 
Docket  No  95-184  and  MM  Docket  No. 
92-260.  adopted  August  27. 1997  and 
released  August  28, 1997.  The  full  text 
of  this  dociunent  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 
Washington.  DC  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street. 
NW,  Washington.  DC  20037. 

Sjmopsis 

A.  Introduction 

1.  This  Furtiier  Notice  of  Proposed 
Rulemaking  ("Further  NPRM")  sets 
forth  specific  proposals  for  addressing 
certain  issues  raised  in  the  Notice  of 
Proposed  Rulemaking  in  CS  Docket  No. 
95-184  ("Inside  Wiring  NPRM")  and  the 
First  Order  on  Reconsideration  and 
Further  Notice  of  Proposed  Rulemaking 
in  MM  Docket  92-260  ("Cable  Home 
Wiring  Further  NPRM")  regarding 
potential  changes  in  our  telephone  and 
cable  inside  Mriiing  rules.  The  issues 
raised  in  this  Further  NPRM  are 
intended  to  supplement  the  issues 
already  discussed  in  the  Inside  Wiring 
NPRM  and  the  Cable  Home  Wiring 
Further  NPRM. 

2.  We  believe  that  our  inside  wiring 
rules  could  more  effisctively  promote 
competition  and  consumer  choice,  but 
we  believe  that  the  record  would  benefit 
fit>m  additional  conunent  on  our 
specific  proposals.  We  stress  that  the 
Commission  intends  to  act  quickly  on 
these  prop>osals.  The  proposals  herein 
are  set  forth  in  great  detail  and  generally 
are  limited  to  a  single  issue:  the 
disposition  of  cable  inside  wiring  in 
multiple  dwelling  unit  buildings 
("MDUs")  upon  termination  of  service. 
In  addition,  oui  proposals  herein  are 
similar  to  a  proposal  first  made  by  the 
Independent  Cable  & 
Telecommunications  Association 
("ICTA")  in  its  initial  comments  in  this 
proceeding,  described  more  fully  by 
ICTA  in  an  ex  parte  letter  to  the 
Commission,  and  discussed  by 
interested  parties  in  ex  parte  letters. 
Accordingly,  and  in  light  of  the 
extensive  comments  and  ex  parte 
meetings  and  comments  received  in 
response  to  the  Inside  Wiring  NPRM 
and  the  Cable  Home  Wiring  Further 
NPRM,  we  have  set  shorter  deadlines 
than  usual  for  interested  parties  to  file 
comments  and  reply  comments.  We  ask 
parties  to  re&ain  from  filing  comments 
that  are  repetitive  of  their  comments 
filed  in  response  to  the  Inside  Wiring 
NPRM  and  the  Cable  Home  Wiring 
Further  NPRM.  All  such  comments  will 
be  considered  as  part  of  the  record  filed 
in  response  to  this  Further  NPRM  to  the 
extent  they  remain  relevant. 

3.  Section  16(d)  of  the  Cable     ' 
Television  Consumer  Protection  and 


Competition  Act  of  1992  (the  "1992 
Cable  Act"),  codified  at  section  624(i)  of 
the  Communications  Act.  requires  the 
Commission  to  "prescribe  rules 
concerning  the  disposition,  after  a 
subscriber  to  a  cable  system  terminates 
service,  of  any  cable  installed  by  the 
cable  operator  within  the  premises  of 
such  subscriber."  In  February  1993.  the 
Commission  issued  a  Report  and  Order 
implementing  section  624(i)  (the  "Cable 
Wiring  Order").  The  Cable  Wiring  Order 
provided  that  when  a  subscriber 
voluntarily  terminates  cable  service,  the 
operator  is  required,  if  it  proposes  to 
remove  the  wiring,  to  inform  the 
subscriber:  (1)  That  he  or  she  may 
purchase  the  wire;  and  (2)  what  the  per- 
foot  charge  is.  If  the  subscriber  declined 
to  purchase  the  home  wiring,  the 
operator  was  required  to  remove  it 
within  30  days  or  make  no  subsequent 
attempt  to  remove  it  or  to  restrict  its  use. 

4.  We  further  provided  that  the 
subscriber  may  purchase  the  cable  home 
wiring  inside  his  or  her  premises  up  to 
the  demarcation  point.  As  in  the 
telephone  context,  a  demarcation  point 
generally  is  the  point  at  which  a  service 
provider's  system  wiring  ends  and  the 
customer-controlled  wiring  begins. 
From  the  customer's  point  of  view,  this 
point  is  significant  because  it  defines 
the  wiring  that  he  or  she  may  own  or 
control.  For  purposes  of  competition, 
the  demarcation  point  is  significant 
because  it  defines  the  point  where  an 
alternative  service  provider  may  attach 
its  wiring  to  the  customer's  wiring  in 
order  to  provide  service. 

5.  For  MDUs  with  non-"loop- 
through"  wiring,  the  cable  demarcation 
point  was  set  at  (or  about)  12  inches 
outside  of  where  the  cable  wire  enters 
the  subscriber's  individual  dwelling 
unit.  Generally,  in  a  non-loop-through 
configuration,  each  subscriber  in  an 
MDU  has  a  dedicated  line  (often  called 
a  "home  run")  running  to  his  or  her 
premises  from  a  common  "feeder  line" 
or  "riser  cable"  that  serves  as  the  source 
of  video  programming  signals  for  the 
entire  MDU.  The  riser  cabbie  typically 
runs  vertically  in  a  multi-story  building 
(e.g.,  up  a  stairwell)  and  connects  to  the 
dedicated  home  run  wiring  at  a  "tap"  or 
"multi-tap,"  which  extracts  portions  of 
the  signal  strength  from  the  riser  and 
distributes  individual  signals  to 
subscribers.  Depending  on  the  size  of 
the  building,  the  taps  are  usually 
located  in  a  security  box  (often  called  a 
"lockbox")  or  utility  closet  located  on 
each  floor,  or  at  a  single  point  in  the 
basement.  Each  time  the  riser  cable 
encounters  a  tap,  its  signal  strength 
decreases.  In  addition,  the  strength  of  a 
signal  diminishes  as  the  signal  passes 
through  the  coaxial  cable.  As  a  result. 
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cable  wiring  often  requires  periodic 
amplification  within  an  MDU  to 
maintain  picture  quality.  AmpHGers  are 
installed  at  periodic  intervals  along  the 
riser  based  upon  the  number  of  taps  and 
the  length  of  coaxial  cable  within  the 
MDU.  Non-cable  video  service  providers 
typically  employ  a  similar  inside  wiring 
scheme,  except  that  many  of  them  (e.g., 
multichannel  multipoint  distribution 
services  ("MMDS"),  satellite  master 
antenna  services  ("SMATV")  and  direct 
broadcast  satellite  ("DBS")  providers) 
use  wireless  technologies  to  deliver 
their  signal  to  an  antenna  on  the  roof  of 
an  MDUt  and  then  nm  their  riser  cable 
down  from  the  roof  to  the  taps  and 
dedicated  home  run  wires. 

6.  In  January  1996,  the  Commission 
issued  the  Cable  Home  Wiring  Further 
NPRM  and  the  hiside  Wiring  NPRM.  In 
the  Cable  Home  Wiring  Further  NPRM, 
among  other  things,  the  Commission 
clarified  that,  diuing  the  initial 
telephone  call  in  which  a  subscriber 
volimtarily  terminates  cable  service,  if 
the  o()erator  owns  and  intends  to 
remove  the  home  wiring,  it  must  inform 
the  subscriber:  (1)  That  the  cable 
opeiator  owns  the  home  wiring;  (2)  that 
it  intends  to  remove  the  home  wiring; 
(3)  that  the  subscriber  has  a  right  to 
purchase  the  home  wiring;  and  (4)  what 
the  per-foot  replacement  cost  and  total 
charge  for  the  wiring  would  be, 
including  the  replacement  cost  for  any 
passive  splitters  attached  to  the  wiring 
on  the  subscriber's  side  of  the 
demarcation  point  Where  an  operator 
fails  to  adhere  to  these  procediues,  it  is 
deemed  to  have  relinquished 
inunediately  any  and  all  ownership 
interests  in  the  home  wiring,  and  thus, 
is  not  entitled  to  compensation  for  the 
wiring  and  may  make  no  subsequent 
attempt  to  remove  it  or  restrict  its  use. 
If  the  cable  op>erator  informs  the 
subscriber  of  his  or  her  rights  and  the 
subscriber  agrees  to  purchase  the 
wiring,  constructive  ownership  over  the 
home  wiring  will  transfer  immediately 
to  the  subscriber,  who  may  authorize  a 
competing  service  provider  to  connect 
wdth  and  use  the  home  wiring.  If,  on  the 
other  hand,  the  subscriber  declines  to 
purchase  the  home  wiring,  the  operator 
has  seven  business  days  to  remove  the 
wiring  or  make  no  subsequent  attempt 
to  remove  it  or  restrict  its  use. 

7.  In  the  Inside  Wiring  NPRM,  we 
sought  comment  on  "whether  and  how 
our  wiring  rules  can  be  structured  to 
promote  competition  both  in  the 
markets  for  multichannel  video 
progranuning  delivery  and  in  the  market 
for  telephony  and  advanced 
telecommunications  services."  In 
particular,  we  requested  coounent  on 
whether  and  where  the  Commission 


should  establish  a  common  demarcation 
point  for  wireline  communications 
networks,  whether  we  should  continue 
to  establish  demarcation  points  based 
on  the  services  provided  over  facilities, 
or  whether  we  should  create 
demarcation  points  based  upon  the 
nature  of  the  facilities  ultimately  used  to 
deliver  the  service  (i.e.,  narrowband 
termination  facilities  or  broadband 
termination  facilities).  We  noted  that  we 
"recognize  that  numerous  other  factors 
may  affect  the  proper  location  of  the 
cable  network's  demarcation  point,  as 
well  as  one's  control  over  cable  inside 
wiring  and  cable  service  generally."  We 
also  sought  comment  on  the  "legal  and 
practical  impediments  bced  by 
telecooununications  service  providers 
in  gaining  access  to  subscribers." 

B.  The  Competitive  Landscape 

8.  The  evidence  in  this  proceeding 
leads  us  to  conclude  that  more  is 
needed  to  foster  the  ability  of 
subscribers  who  live  in  N^Us  to  choose 
among  competing  service  providers. 
Based  on  the  record  evidence,  we 
believe  that  one  of  the  primary 
competitive  problems  in  MDUs  is  the 
difficulty  for  some  service  providers  to 
obtain  access  to  the  property  for  the 
purpose  of  running  additional  home  nm 
wires  to  subscribers'  units.  The  record 
indicates  that  MDU  property  owners 
often  object  to  the  installation  of 
multiple  home  run  wires  in  the 
hallways  of  their  properties,  for  reasons 
including  aesthetics,  space  limitations, 
the  avoidance  of  disruption  and 
inconvenience,  and  the  potential  for 
property  damage. 

9.  We  believe  that  property  owners' 
resistance  to  the  installation  of  multiple 
sets  of  home  run  wiring  in  their 
buildings  may  deny  MDU  residents  the 
ability  to  choose  among  competing 
service  providers,  thereby  contravening 
the  purposes  of  the  Communications 
Act,  and  particularly  section  624(i), 
which  was  intended  to  promote 
consumer  choice  and  competition  by 
permitting  subscribers  to  avoid  the 
disruption  of  having  their  home  wiring 
removed  upon  voluntary  termination 
and  to  subsequendy  utilize  that  wiring 
for  an  alternative  service.  We  believe 
that  the  impact  is  substantial.  As  of 
1990,  there  were  almost  31.5  million 
MDUs  in  the  United  States,  comprising 
approximately  28%  of  the  nationwide 
housing  market  Moreover,  the  trend 
between  1980  and  1990  indicates  that 
the  niunber  of  MDUs  is  growing  at  a 
much  faster  rate  than  the  number  of 
single  family  dwellings.  Data  also  shows 
that  MDUs  make  up  between  32%  and 
84%  of  the  housing  market  in  cities 


with  the  greatest  numbers  of  households 
receiving  cable  service. 

10.  The  record  does  not  demonstrate 
that  the  current  cable  home  wiring 
rules,  having  been  in  place  for  four 
years,  provide  adequate  incentives  for 
MDU  property  owners  to  permit  the 
installation  of  multiple  home  run  wires. 
We  believe  that  disagreement  over 
ownership  and  control  of  the  home  run 
wire  substantially  tempers  competition. 
The  record  indicates  that,  where  the 
property  owner  or  subscriber  seeks 
another  video  service  provider,  instead 
of  responding  to  competition  through 
varied  and  improved  service  offiarings, 
the  incumbent  provider  often  invokes 
its  alleged  ownership  interest  in  the 
home  nm  wiring.  Incumbents  invoke 
written  agreements  providing  for 
continued  service,  perpetual  contracts 
entered  into  by  the  incumbent  and 
previous  owner,  easements  emanating 
from  the  incumbent's  installation  of  the 
wiring,  assertions  that  the  wiring  has 
not  become  a  fixtiue  and  remains  the 
personal  property  of  the  incumbent,  or 
that  the  incumbent's  investment  in  the 
wiring  has  not  been  recouped,  and  oral 
understandings  regarding  the  ownership 
and  continued  provision  of  services. 
Written  agreements  are  fiequenUy 
unclear,  often  having  been 
consimimated  in  an  era  of  an  accepted 
monopoly,  and  state  and  local  law  as  to 
their  meaning  is  vague.  Invoking  any  of 
these  reasons,  incumbents  often  refuse 
to  sell  the  home  nm  wiring  to  the  new 
provider  or  to  cooperate  in  any 
transition.  The  property  owner  or 
subscriber  is  frequenUy  left  with  an 
unclear  understanding  of  why  another 
provider  cannot  commence  service.  The 
litigation  alternative,  an  option  rarely 
conducive  to  generating  competition, 
while  typically  not  pursued  by  the 
property  owner  or  subscriber,  can  be 
employed  aggressively  by  the 
incumbent.  The  result  is  to  chill  the 
competitive  environment 

C.  Disposition  of  Home  Run  Wiring 

11.  We  propose  to  establish 
procedures  for  building-by-building 
disposition  of  the  home  run  wiring 
(where  the  MDU  owner  decides  to 
convert  the  entire  building  to  a  new 
video  service  provider)  and  for  unit-by- 
unit  disposition  of  the  home  nm  wiring 
(where  an  MDU  owner  is  willing  to 
permit  two  or  more  video  service 
providers  to  compete  for  subscribers  on 
a  unit-by-unit  basis)  where  the  MDU 
owner  wants  the  alternative  provider  to 
be  able  to  use  the  existing  home  run 
wiring.  We  believe  that  these  procediual 
mechanisms  will  not  create  or  destroy 
any  property  rights,  but  will  promote 
competition  and  consiuner  choice  by 


bringing  order  and  certainty  to  the 
disposition  of  the  MDU  home  run 
wiring  upon  termination  of  service. 

12.  In  today's  marketplace,  alternative 
video  service  providers  have  no  timely 
and  reliable  way  of  ascertaining  whether 
they  will  be  able  to  use  the  existing 
home  run  wiring  upon  a  change  in 
service.  MDU  owners  are  similarly 
unsure  of  their  legal  rights.  Because  of 
this  uncertainty,  an  MDU  owner  seeking 
to  change  providers  may  be  confronted 
with  choosing  among:  (1)  Allowing  the 
alternative  provider  to  install 
duplicative  home  run  wiring  before  it 
knows  whether  the  incumbent  will 
abandon  the  existing  home  nm  wiring 
when  it  leaves;  (2)  waiting  to  see  what 
the  inciunbent  does  with  the  home  run 
wiring  when  it  leaves  the  building, 
risking  a  potential  disruption  in  service 
to  its  residents:  (3)  staying  with  the 
incumbent  provider;  or  (4)  allowing  the 
alternative  provider  to  use  the  home  run 
wiring  and  risking  litigation.  The 
proposed  procedures  are  intended  to 
provide  all  parties  sufficient  notice  and 
certainty  of  whether  and  how  the 
existing  home  run  wiring  will  be  made 
available  to  the  alternative  video  service 
provider  so  that  a  change  in  service  can 
occur  efficienUy.  We  tentatively 
conclude  that  establishing  rules 
governing  the  disposition  of  the  MDU 
home  run  wiring  will  represent  a 
substantial  step  toward  increased 
competition  in  the  MDU  video 
programming  service  marketplace. 

13.  We  propose  that  the  procedural 
mechanisms  described  below  would 
apply  only  where  the  inciunbent 

{>rovider  no  longer  has  an  enforceable 
egal  right  to  remain  on  the  premises 
against  the  will  of  the  MDU  ovtmer.  In 
other  words,  these  procedures  would 
not  apply  where  the  incumbent  provider 
has  a  contractual,  statutory  or  common 
law  right  to  maintain  its  home  run 
wiring  on  the  property.  In  the  building- 
by-building  context,  the  procediues 
below  would  not  apply  where  the 
incumbent  provider  has  a  legally 
enforceable  right  to  maintain  its  home 
run  wiring  on  the  premises  against  the 
MDU  owner's  wishes  and  prevent  any 
third  party  bom  using  the  wiring;  in  the 
unit-by-unit  context,  the  procedures 
below  wotdd  not  apply  where  the 
incumbent  provider  has  a  legally 
enforceable  right  to  keep  a  particular 
home  nm  wire  dedicated  to  a  particular 
unit  (not  including  the  wiring  on  the 
subscriber's  side  of  the  demarcation 
point)  on  the  premises  against  the 
property  owner's  wishes.  We  are  not 
proposing  to  preempt  an  incumbent's 
ability  to  rely  upon  any  rights  it  may 
have  under  state  law.  We  seek  comment 
on  the  impact  of  this  condition  on  the 


efficacy  of  our  proposal,  and  how  any 
adverse  effects  should  be  addressed.  In 
particular,  we  seek  comment  on 
whether  the  Commission  can  and 
should  create  any  presumptions  or  other 
mechanisms  regarding  the  relative  rights 
of  the  parties  if  the  incumbent's  right  to 
maintain  its  home  run  wiring  on  the 
premises  is  disputed.  For  example,  we 
seek  comment  on  a  presumption  that 
the  incumbent  does  not  possess  an 
enforceable  legal  right  to  maintain  its     ' 
home  wiring  on  the  premises  (and 
therefore  that  our  proposed  procedures 
would  apply),  imless  the  incumbent  can 
adduce  a  clear  contractual  or  statutory 
right  to  remain. 

i.  Building-by-Building  Disposition  of 
Home  Run  Wiring 

14.  We  seek  comment  on  the 
following  proposal:  where  the 
incumbent  service  provider  owns  the 
home  run  wiring  in  an  MDU  and  does 
not  (or  will  not  at  the  conclusion  of  the 
notice  period)  have  a  legally  enforceable 
right  to  remain  on  the  premises,  and  the 
MDU  owner  wants  to  be  able  to  use  the 
existing  home  run  wiring  for  service 
from  another  provider,  the  MDU  owner 
may  give  the  incumbent  service 
provider  a  minimum  of  90  days'  notice 
that  the  provider's  access  to  the  entire 
building  will  be  terminated.  The 
incumbent  provider  would  then  have  30 
days  to  notify  the  MDU  owner  in 
writing  of  its  election  to  do  one  of  the 
following  for  all  the  home  run  wiring 
inside  the  MDU:  (1)  To  remove  the 
wiring  and  restore  the  MDU  to  its  prior 
condition  by  the  end  of  the  90-day 
notice  period;  (2)  to  abandon  and  not 
disable  the  wiring  at  the  end  of  the  90- 
day  notice  period;  or  (3)  to  sell  the 
wiring  to  the  MDU  owner.  If  the 
incumbent  provider  elects  to  remove  or 
abandon  the  wiring,  and  it  intends  to 
terminate  service  before  the  end  of  the 
90-day  notice  {>eriod.  the  incumbent 
provider  would  be  required  to  notify  the 
MDU  owner  at  the  time  of  this  election 
of  the  date  on  which  it  intends  to 
terminate  service.  If  the  MDU  ov^ner 
refuses  to  purchase  the  home  run 
wiring,  the  alternative  video  service 
provider  may  piuchase  it. 

15.  We  are  concerned  that  an 
incumbent  provider  may  initially  elect 
to  remove  its  home  run  wiring  and  then 
decide  to  abandon  it.  Such  conduct 
could  put  the  alternative  service 
provider  to  the  unnecessary  burden  and 
expense  of  installing  a  second  set  of 
home  run  wires  when  the  incumbent 
has  no  intention  of  removing  the 
existing  wiring.  We  seek  comment  on 
whether  to  adopt  penalties  for 
incumbent  providers  that  elect  to 


remove  their  home  run  wiring  and  then 
fail  to  do  so. 

16.  Where  the  incumbent  provider 
elects  to  sell  the  home  run  wiring,  our 
preference  is  to  let  the  parties  negotiate 
the  price  of  the  wiring.  We  seek 
comment  on  whether  market  forces 
would  provide  adequate  incentives  for 
the  parties  to  reach  a  reasonable  price. 
If  market  forces  are  insufficient,  we  seek 
comment  on  how  a  reasonable  price 
should  be  established.  For  instance,  we 
seek  comment  on  whether:  (1)  The 
Commission  should  establish  broad 
guidelines  within  which  negotiations 
would  occur  (e.g.,  a  reasonable  price 
should  be  more  than  a  nominal  amount 
but  should  not  include  the  incumbent 
provider's  lost  opportunity  costs);  (2) 
the  price  shoidd  be  left  to  negotiations 
between  the  parties  but  the  Commission 
should  establish  a  default  price  if  the 
parties  caimot  reach  an  agreement;  or  (3) 
the  Commission  should  establish  a 
general  rule  or  formula  for  determining 
a  reasonable  price.  If  parties  believe  that 
the  Commission  should  establish 
guidelines,  a  default  price,  a  general     ' 
nde  or  formula,  we  seek  comment  on 
the  type  of  guidelines,  default  price, 
general  rule  or  formula  that  should  be 
established. 

17.  We  propose  that,  if  the  parties 
negotiate  a  price,  they  would  have  30 
days  from  the  date  of  election  to 
negotiate  a  price  for  the  home  run 
wiring.  The  parties  could  also  negotiate 
to  purchase  additional  wiring  (e.g.,  riser 
cables)  at  their  option.  If  the  parties  are 
unable  to  agree  on  a  price,  the 
incmnbent  would  be  required  to  elect  to 
either  abandon  or  remove  the  wiring 
and  notify  the  MDU  owner  at  the  time 
of  this  election  if  and  when  it  intends 
to  terminate  service  before  the  end  of 
the  90-day  notice  period.  If  the 
incmnbent  service  provider  elects  to 
abandon  its  wiring  at  this  point,  the 
abandonment  would  become  effective  at 
the  end  of  the  90-day  notice  period  or 
upon  service  termination,  whichever 
occius  first  Similarly,  if  the  inciunbent 
elects  to  remove  its  wiring  and  restore 
the  building  to  its  prior  condition,  it 
would  have  to  do  so  by  the  end  of  the 
90-day  notice  period.  If  the  incumbent 
failed  to  comply  with  any  of  the 
deadlines  established  herein,  it  would 
be  deemed  to  have  elected  to  abandon 
its  home  run  wiring  at  the  end  of  the  90- 
day  notice  period. 

ii.  Unit-by-Unit  Disposition  of  Home 
Run  Wiring 

18.  We  also  seek  comment  on  the 
following  proposal  for  unit-by-unit 
disposition  of  home  run  wiring.  Where 
the  incumbent  video  service  provider 
owns  the  home  run  wiring  in  an  MDU 
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and  does  not  (or  will  not  at  the 
conclusion  of  the  notice  period)  have  a 
legally  enforceable  right  to  maintain  its 
home  run  wiring  on  the  premises,  the 
MDU  owner  may  permit  multiple 
service  providers  to  compete  head-to- 
bead  in  the  building  for  the  right  to  use 
the  individual  home  run  wires 
dedicated  to  each  unit.  We  propose  that, 
where  an  MDU  owner  wishes  to  permit 
such  head-to-head  competition,  the 
MDU  owner  must  provide  at  least  60 
days'  notice  to  the  incumbent  provider 
of  the  owner's  intention  to  invoke  the 
following  procedure.  The  inciunbent 
service  provider  would  then  have  30 
days  to  provide  the  MDU  owner  with  a 
written  election  as  to  whether,  for  all  of 
the  incumbent's  home  run  wires 
dedicated  to  individual  subscribers  who 
may  later  choose  the  alternative 
provider's  service,  it  will:  (1)  remove  the 
wiring  and  restore  the  MDU  to  its  prior 
condition:  (2)  abandon  the  wiring 
without  disabling  it;  or  (3)  sell  the 
wiring  to  the  MDU  owner.  In  other 
words,  the  incumbent  service  provider 
would  be  required  to  make  a  single 
election  for  how  it  will  handle  the 
disposition  of  individual  home  run 
wires  whenever  a  subscriber  wishes  to 
switch  video  service  providers;  that 
election  would  then  be  implemented 
each  time  an  individual  subscriber 
switches  service  providers.  The 
alternative  service  provider  would  be 
required  to  make  a  similar  election 
within  this  same  30-day  period  for  any 
home  run  wiring  that  the  alternative 
provider  subsequently  owns  (i.e.,  after 
the  alternative  provider  has  purchased 
the  wiring  from  the  current  inciunbent 
provider)  and  that  is  solely  dedicated  to 
a  subscriber  who  switches  back  from  the 
alternative  provider  to  the  inciunbent. 
We  also  tentatively  conclude  that  it 
would  streamline  and  expedite  the 
process  to  permit  the  alternative  service 
provider  or  the  MDU  owner  to  act  as  the 
subscriber's  agent  in  providing  notice  of 
a  subscriber's  desire  to  change  services. 
We  tentatively  conclude  that 
unauthorized  changes  in  service  (i.e., 
"slamming")  are  unlikely  to  occur  in 
this  context:  if  slamming  does  occur, 
however,  we  would  propose  to  take 
additional  steps  to  protect  consumers, 
such  as  requiring  proof  of  agency. 

19.  As  ¥rith  the  proposed  building-by- 
building  procedures,  we  would  prefer  to 
let  the  parties  negotiate  for  the  sale  of 
the  home  nin  wiling  and  seek  comment 
on  whether  mari^  forces  will  produce 
a  reasonable  price.  If  market  forces  are 
not  adequate,  we  seek  comment  on  the 
appropriate  mechanism  for  establishing 
a  reasonable  price  for  the  hoiae  run 
wiring.  We  propose  that,  if  one  or  both 


of  the  video  service  providers  elects  to 
negotiate  for  the  sale  of  the  home  nm 
wiring,  the  parties  have  30  days  from 
the  date  of  such  election  to  reach  an 
agreement.  During  this  30-day 
negotiation  period,  the  inciunbent,  the 
MDU  owner  and/or  the  new  provider 
could  also  work  out  arrangements  for  an 
upfront  lump  sum  payment  in  lieu  of 
a  unit-by-unit  payment.  An  up-front 
lump  sum  payment  would  permit  either 
service  provider  to  use  the  home  run 
wiring  to  provide  service  to  a  subscriber 
without  the  administrative  burden  of 
paying  separately  for  each  home  run 
wire  every  time  a  subscriber  changes 
providers.  We  also  propose  that,  if  the 
parties  cannot  agree  on  a  price,  the 
incumbent  provider  would  be  required 
to  elect  one  of  the  other  two  options 
(i.e.,  abandonment  or  removal).  If  the 
incumbent  fails  to  comply  with  any  of 
the  deadlines  established  herein,  we 
propose  to  treat  the  home  run  wiring  as 
abandoned  and  permit  the  alternative 
provider  to  use  the  home  run  wiring 
inunediately  to  provide  service. 

20.  We  propose  that,  after  completion 
of  this  initial  process,  a  provider's 
election  would  be  carried  out  if  and 
when  the  provider  is  notified  either 
orally  or  in  writing  that  a  subscriber 
wishes  to  terminate  service  and  that  an 
alternative  service  provider  intends  to 
use  the  existing  home  run  wire  to 
provide  service  to  that  particular 
subscriber.  At  that  point,  a  provider  that 
has  elected  to  remove  its  home  run 
wiring  would  have  seven  days  to  do  so 
and  to  restore  the  building  to  its  prior 
condition.  We  tentatively  conclude  that 
seven  days  is  adequate  for  removal 
because  we  believe  that,  unlike  in  the 
building-by-building  context,  the 
provider  would  only  be  required  to 
remove  a  single  home  run  wire.  If  the 
current  service  provider  has  elected  to 
abandon  or  sell  the  wiring,  the 
abandoiunent  or  sale  woiUd  become 
effective  seven  days  &Dm  the  date  it 
receives  a  request  for  service 
termination  or  upon  actual  service 
termination,  whichever  occurs  first.  We 
would  propose  that,  if  the  inciunbent 
provider  intends  to  terminate  service 
prior  to  the  end  of  the  seven-day  period, 
the  incumbent  would  be  required  to 
inform  the  subscriber  or  the  subscriber's 
agent  (whichever  is  notifying  the 
incumbent  that  the  subscriber  wishes  to 
terminate  service)  at  the  time  of  the 
request  for  service  terminadon  of  the 
date  on  which  service  will  be 
terminated.  In  addition,  we  would 
propose  to  require  the  incumbent 
provider  to  disconnect  the  home  run 
wiring  bom  its  lockbox  and  to  leave  it 
accessible  for  the  new  provider  by  the 


end  of  the  seven-day  period  or  within 
24  hours  of  actual  service  termination, 
whichever  occurs  first. 

21.  We  base  the  above  procedures  on 
the  assumption  that  the  aJtemative 
service  provider  will  have  an  incentive 
to  ensure  that  the  incumbent  is  notified 
that  the  alternative  service  provider 
intends  to  use  the  existing  home  run 
wire  to  provide  service.  To  the  extent 
this  assumption  is  inaccurate,  we  seek 
comment  on  how  the  incumbent's 
election  regarding  the  home  run  wiring 
in  the  unit-by-unit  context  should  be 
triggered  efficiendy  and  so  as  to 
minimize  disruption  of  service.  If  the 
subscriber's  service  is  simply 
terminated  without  any  indication  that 
a  competing  service  provider  wishes  to 
use  the  home  run  wiring,  the  incumbent 
service  provider  would  not  be  required 
to  carry  out  its  election  to  sell,  remove 
or  abandon  the  home  run  wiring.  This 
might  occur,  for  instance,  where  an 
MDU  tenant  is  moving  out  of  the 
building.  In  such  cases,  we  do  not 
believe  that  it  would  be  appropriate  to 
require  the  incumbent  to  sell,  remove  or 
abandon  the  home  run  wiring  when  it 
might  have  every  reasonable  expectation 
that  the  next  tenant  will  request  its 
service.  We  would  propose,  however, 
that  the  incumbent  provider  would  be 
required  to  carry  out  its  election  with 
regard  to  the  home  run  wiring  if  and 
when  it  receives  notice  from  a 
subsequent  tenant  (either  direcUy  or 
throu^  an  alternative  provider)  that  the 
tenant  wishes  to  use  the  home  run 
wiring  to  receive  a  competing  service. 

22.  Moreover,  we  propose  that,  even 
where  the  incumbent  receives  a  request 
for  service  termination  but  does  not 
receive  notice  that  an  alternative 
provider  wishes  to  use  the  home  run 
wiring,  the  incumbent  must  follow  the 
procedures  set  forth  in  our  cable  home 
wiring  rules — e.g.,  to  offer  to  sell  to  the 
subscriber  any  cable  home  wiring  that 
the  incumbent  provider  otherwise 
intends  to  remove.  First,  the  required 
notice  in  the  unit-by-unit  context  may 
be  effected  in  two  stages  (i.e. ,  the 
subscriber  may  call  to  terminate  service 
and  the  alternative  provider  may 
separately  notify  the  incumbent  that  it 
wishes  to  use  the  home  run  wiring).  We 
believe  that,  in  order  for  the  home  run 
wiring  and  the  home  wiring  to  be 
disposed  of  in  a  coordinated  manner, 
our  cable  home  wiring  rules  must  apply 
upon  any  termination  of  service.  In 
addition,  we  believe  that  subscribers 
should  have  the  right  to  purchase  their 
home  wiring  to  protect  themselves  from 
imnecessary  disruption  associated  with 
removal  of  home  wiring,  regardless  of 
whether  they  intend  to  subscribe  to  an 
alternative  service. 
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iii.  Ownership  of  Home  Run  Wiring 

23.  In  both  the  building-by-building 
and  unit-by-unit  approaches,  we 
propose  to  give  the  MDU  owner  the 
initial  option  to  negotiate  for  ownership 
and  control  of  the  home  run  wiring 
because  the  property  owner  is 
responsible  for  the  common  areas  of  a 
building,  including  safety  and  seciuity 
concerns,  compliance  with  building  and 
electrical  codes,  maintaining  the 
aesthetics  of  the  building  and  balancing 
the  concerns  of  all  of  the  residents. 
Moreover,  vesting  ownership  of  the 
home  run  wiring  in  the  MDU  owner,  as 
opposed  to  the  alternative  service 
provider,  will  reduce  future  transaction 
costs  since  the  procedures  proposed 
herein  would  not  need  to  be  repeated  if 
service  is  subsequenUy  switched  again. 
Nevertheless,  we  recognize  that  some 
MDU  owners  may  not  want  to  own  the 
home  run  wiring  in  their  buildings:  we 
propose  that  in  such  cases  the 
alternative  service  provider  should  be 
permitted  to  purchase  the  wiring. 

24.  We  do  not  believe  that  individual 
subscribers  would  be  disadvantaged  by 
having  the  MDU  owner  own  the  home 
run  wiring.  If  a  subscriber  has  the  ability 
to  choose  between  multiple  service 
providers  in  the  unit-by-unit  context, 
the  MDU  owner  has  already  concluded 
that  it  is  willing  to  permit  multiple 
service  providers  on  the  premises  in 
order  to  compete  for  subscribers.  Given 
that  the  MDU  owner  would  have 
voluntarily  opened  its  building  to 
multiple  competitors,  we  do  not  believe 
that  the  MDU  owner  would  deny  a 
resident  the  ability  to  use  the  home  run 
wiring  for  the  resident's  provider  of 
choice.  Furthermore,  we  beUeve  that,  if 
the  alternative  service  provider 
purchases  the  home  run  wiring,  that 
provider  would  not  be  able  to  act  as  a 
bottleneck  and  the  individual  subscriber 
would  continue  to  be  protected  because, 
as  described  herein,  the  alternative 
service  provider  would  also  be  subject 
to  these  same  procedures  if  and  when 
the  alternative  provider's  service  is 
terminated. 

iv.  Impact  on  Incumbent  Video  Service 
Providers 

25.  We  tentatively  conclude  that  cable 
operators'  argument  that  the  loss  of  their 
home  run  wiring  eliminates  their  ability 
to  provide  other  telecommunications 
services  is  misplaced.  Cable  operators' 
ability  to  compete  in  the  telephony 
market  should  be  largely  unaffected. 
The  procedures  proposed  herein  apply 
where  the  incumbent  has  no  legally 
enforceable  right  to  remain  on  the 
premises  and  the  MDU  owner  and/or 
the  individual  subscriber  has  selected 


another  provider's  package — 
notwithstanding  the  incumbent's  other 
telecommunications  services.  Given 
MDU  owners'  resistance  to  the 
installation  of  multiple  home  nm  wires, 
we  tentatively  conclude  that  affording 
consumers  a  choice  among  various 
packages  offered  by  multiple  service 
providers  is  better  than  the  current 
situation,  in  which  MDU  residents  often 
have  no  choice  at  all.  Under  our 
proposal,  MDU  owners  would  remain 
hoe  to  implement  the  type  of  multiple- 
wire  model  advocated  by  the  cable 
industry  by  requiring  all  service 
providere  to  install  d^eir  own  home  run 
wires. 

26.  Cable  operators  also  complain  that 
property  owners  often  act  as 
"gatekeepers"  in  selecting  a  service 
provider  and  pursue  their  own  interests 
rather  than  the  interests  of  their 
residents.  While  we  acknowledge  how 
these  circumstances  can  exist,  we 
tentatively  conclude  that  where  the  real 
estate  mari^et  is  competitive,  it  will 
discourage  MDU  owners  from  ignoring 
their  residents'  interests.  In  addition, 
the  rules  we  propose  do  not  grant  MDU 
ownera  any  additional  rights,  but  simply 
establish  a  procedural  mechanism  for 
MDU  owners  to  enforce  rights  they 
already  have.  Moreover,  in  the  unit-by- 
unit  context,  the  MDU  owner  would  be 
expanding  its  residents'  choices,  not 
restricting  them.     ^^ 

V.  Application  of  Procedural  Framework 

27.  In  both  the  building-by-building 
and  unit-by-unit  contexts,  one  of  our 
goals  is  to  promote  competition  and 
consumer  choice  by  minimizing  any 
potential  disruption  in  service  to  a 
subscriber  switching  video  service 
providers.  To  that  end,  we  have 
proposed  certain  rules  herein  designed 
to  give  the  subscriber  reasonable  notice 
if  and  when  his  or  her  service  will  be 
terminated  prior  to  the  end  of  the 
applicable  notice  period.  In  addition, 
we  would  propose  to  adopt  a  general 
rule  requiring  the  parties  to  cooperate  to 
ensure  as  seamless  a  transition  as 
possible.  We  seek  conunent  on  whether 
it  is  necessary  to  promulgate  such  a 
rule,  or  whether  a  provider's  desire  to 
win-the  subscriber  back  will  compel  the 
provider  to  cooperate  during  the 
transition  period. 

28.  We  also  propose  that  the  above 
procedural  mechanisms  would  apply 
regardless  of  the  identity  of  the 
incumbent  video  service  provider 
involved.  While  initially  this  incumbent 
would  commonly  be  a  cable  operator,  it 
could  also  be  a  SMATV  provider,  an 
MMDS  provider,  a  DBS  provider  or 
othera. 


vi.  Statutory  Authority 

29.  We  believe  that  the  Commission 
has  authority  under  sections  4(i)  and 
303(r)  of  the  Communications  Act  to 
establish  procedures  for  the  disposition 
of  MDU  home  nm  wiring  upon 
termination  of  service.  Action  4(i) 
permits  the  Commission  to  "perform 
any  and  all  acts,  make  such  rules  and 
regulations,  and  issue  such  orders,  not 
inconsistent  with  this  Act,  as  may  be 
necessary  in  the  execution  of  its 
functions."  The  Commission  may 
properly  take  action  under  section  4(i) 
even  if  such  action  is  not  expressly 
authorized  by  the  Communications  Act, 
as  long  bs  the  action  is  not  expressly 
prohibited  by  the  Act  and  is  necessary 
to  the  effective  performance  of  the 
Commission's  frmctions.  We  propose  to 
invoke  section  4(i)  here  because  the  law 
does  not  expressly  prohibit  the 
Commission  frx>m  adopting  procedures 
regarding  the  disposition  of  home  run 
wiring  and  because  affording  the  widest 
range  of  competitive  opportunities  is 
necessary  to  effectuate  the  purposes  of 
the  Communications  Act 

30.  Section  4(1)  has  been  held  to 
justify  various  Commission  regulations 
that  were  not  within  explicit  grants  of 
authority.  In  these  cases,  the  courts 
found  that  the  Commission's  regulations 
were  not  inconsistent  with  the 
Communications  Act  because  they  did 
not  contravene  an  express  prohibition  or 
requirement  of  the  Act,  and  were 
reasonably  "necessary  and  proper"  Cor 
the  execution  of  the  agency's 
enumerated  powers.  Most  recentiy,  in 
Mobile  Communications  Corp.  v.  FCXJ, 
the  United  States  Court  of  Appeals  for 
the  District  of  Coliunbia  Circuit 
acknowledged  the  Commission's 
puthority  under  section  4(i)  to  regulate 
even  where  the  Communications  Act  ' 
does  not  explicitly  authorize  such 
action.  In  that  case,  the  D.C.  Circuit  held 
that  the  Commission  had  authority 
under  4(i)  to  require  Mtel,  which  held 

a  pioneer's  preference,  to  pay  for  a 
narrowband  personal  communications 
service  ("PCS")  license,  despite  the  feet 
that  the  Act  did  not  specifically 
authorize  the  Commission  to  charge  a 
price  for  a  license  granted  to  a  pioneer's 
preference  holder.  The  court  denied 
Mtel's  argument  that  the  Commission's 
action  was  inconsistent  with  the 
Communications  Act  and  therefore  not 
within  the  Commission's  section  4(i) 
power.  Mtel  argued  that  Congress' 
explicit  grant  of  authority  to  the 
Commission  to  collect  certain  fees  and 
to  conduct  auctions  for  specified  types 
of  licenses  denied  the  Commission 
authority  to  impose  other  fees.  The 
court  found  Mtel's  reliance  on  the 
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expnssio  unius  maxim — that  the 
expression  of  one  is  the  exclusion  of 
other — misplaced.  According  to  the 
court,  "(t]he  maxim  'has  little  force  in 
the  administrative  setting,'  where  we 
defer  to  an  agency's  interpretation  of  a 
statute  unless  Congress  has  'directly 
spoken  to  the  precise  question  at 
issue.' "  The  court  also  denied  Mtel's 
argument  that,  in  the  absence  of  an 
affirmative  statutory  mandate  to  support 
the  payment  requirement,  the 
Commission's  action  vna  not  "necessary 
in  the  execution  of  [the  Ck>mmission'sl 
functions,"  as  required  by  section  4(i). 

31.  Applying  these  principles  here, 
we  conclude  that  the  Commission  is 
authorized  imder  section  4(i)  to 
establish  procedures  regarding  the 
disposition  of  MDU  home  run  wiring 
upon  termination  of  service.  First, 
establishing  r\iles  regarding  the 
disposition  of  the  home  nm  wiring 
upon  termination  is  necessary  to  the 
execution  of  the  Commission's 
functions.  As  noted  above,  section 
624(i)  directs  the  Commission  to 
prescribe  rules  regarding  the  disposition 
of  wiring  within  a  subsoiber's  premises 
in  order  to  promote  consumer  choice 
and  competition  by  permitting 
subscribers  to  avoid  the  disruption  of 
having  their  home  wiring  removed  upon 
voluntary  termination  and  to 
subaequently  utilize  that  wiring  for  an 
alternative  service.  We  believe  that, 
under  our  current  rules,  we  caimot  fiilly 
meet  those  objectives  in  the  MDU 
context  because,  as  described  above, 
MDU  owners  often  will  not  permit 
multiple  home  run  wires  to  be  installed 
in  their  buildings.  In  order  to  promote 
consiuner  choice  and  competition,  we 
therefore  propose  to  prescribe 
additional  rules  regarding  the 
disposition  of  the  existing  home  run       ' 
wiring  upon  termination  of  service. 

32.  Further,  we  propose  to  premise 
our  decision  to  establish  procedures 
regarding  the  disposition  of  home  run 
wiring  in  MDUs  on  the  Communications 
Act's  fundamental  purpose  of 
"regulating  interstate  and  foreign 
commmce  in  communication  by  wire 
and  radio  so  as  to  make  available,  so  £ar 
as  possible,  to  all  people  of  the  United 
States  *   *  *  a  rapid,  efficient.  Nation- 
wide, and  world-wide  wire  and  radio 
communications  service  *   *   *." 
MoreovOT,  we  propose  to  premise  our 
decision  on  the  pervasive  regulatory 
structure  Congress  established  regarding 
cable  communications,  the  goal  of 
which  is  to  replicate  or  encourage 
competitive  conditions.  Section  601  of 
the  Communications  Act  states  that  one 
of  the  purposes  of  Tide  VI  is  to  promote 
competition  in  cable  communicatioiu. 
Due  to  the  lack  of  competitive 


alternatives  in  multichannel  video 
programming  services,  Congress  has 
authorized  the  Commission  to  ensvure 
that  basic  cable  services,  including 
equipment,  are  available  at  reasonable 
rates,  to  ensure  that  cable  programming 
service  rates  are  not  unreasonable,  and 
to  establish  standards  whereby  cable 
operators  fulfill  customer  service 
requiremei^. 

33.  We  believe  that  establishing 
procedures  regarding  the  disposition  of 
MDU  home  nm  wiring  will  assist  the 
Commission  in  discharging  its  statutory 
obligations  under  section  623(b)  and  its 
overall  responsibility  to  pursue 
Congress'  preference  for  competition 
stat^  in  the  1992  Cable  Act  Section 
623(b)  of  the  Communications  Act 
requires  the  Commission  to  prescribe 
rules  to  ensure  that  rates  for  basic  cable 
service  are  "reasonable"  and  that  such 
regulations  "shall  include  standards  to 
establish,  on  the  basis  of  actual  cost,  the 
price  or  rate  for  *  *  *  installation  and 
lease  of  equipment  used  by  subscribers 

*  *  *."  The  regulations  authorized  by 
section  623(b)  cover  "equipment  used 
by  subscriben  to  receive  the  basic  cable 
service  tier,  including  •   *  •  equipment 
as  is  required  to  access  progranuning 

•  •  *."  The  term  "equipment"  under 
section  623(b)  includes  cable  inside 
wiring.  This  extensive  authority  seeks  to 
foster  enhanced  services  to  the 
subscriber  at  reasonable  prices. 

34.  We  believe  that  establishing  the 
above  procedures  regarding  the 
disposition  of  MDU  home  run  wiring  is 
necessary  to  fulfill  section  623(b)'s 
mandate  of  reasonable  basic  cable  rates. 
We  believe  that  these  procedures  will 
provide  advance  certainty  for  property 
owners,  alternative  video  service 
providers  and  subscribers  regarding  the 
dis[>osition  of  the  home  run  wiring 
when  the  existing  service  is  terminated, 
thereby  alleviating  ciirrent 
circimistances  that  deter  the  property 
owner  from  considering  alternative 
service  providers  and  fostering 
competition  among  service  providers. 
We  believe  that  such  competitive  choice 
will  exert  a  restraining  influence  on 
rates  as  service  providers  compete  for 
the  opportunity  to  serve  the  entire 
building  or  individual  subscribers. 

35.  Ntoreover.  in  the  1992  Cable  Act. 
Congress  specifically  embraced  a 
"(plreference  for  competition"  over 
regulation  in  setting  rates  for  cable 
services.  Fostering  competition  among 
service  providers  through  the  adoption 
of  rules  regarding  the  disposition  of 
MDU  home  run  wiring  is  a  fundamental 
means  to  ensure  that  cable  service  rates 
remain  "reasonable."  The  legislative 
history  of  section  623(b)  states  that 
Congress  agreed  that  "(rjather  than 


requiring  the  Commission  to  adopt  a 
formula  to  establish  the  price  for 
equipment,  the  Commission  is  given  the 
authori^  to  choose  the  best  method  of 
accomplishing  the  goals  of  this 
legislation."  We  therefore  find  that  it  is 
within  our  scope  of  authority  under  the 
1992  Cable  Act  to  establish  procedural 
mechanisms  that  encourage  reasonable 
rates  through  a  competitive 
enviroiunent  rather  than  a  regulatory 
one. 

36.  Finally,  we  believe  that  our 
proposed  approach  would  help  to  fulfill 
Congress'  mandate  in  the  1996  Act  to 
"provide  for  a  pro-competitive,  de- 
regulatory  national  policy  framework 
designed  to  accelerate  rapidly  private 
sector  deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  to  all 
Americans."  We  believe  that  adoption 
of  the  above  procedural  mechanisms 
would  enhance  competition,  fostering 
the  deployment  of  iiuiovative 
technologies  and  expanded  services. 

37.  We  believe  that  the  above 
provisions  authorize  the  Commission 
not  oidy  to  establish  regulations 
duplicating  the  behavior  of  a 
competitive  market,  but  to  take  actions 
that  prompt  the  evolution  of  a  true 
competitive  enviroimient.  Based  on  the 
record  before  us,  we  find  that  Calling  to 
establish  such  procedures  would 
continue  existing  barriers  to  competitive 
choice  for  individuals  residing  in 
MDUs.  Individuals  residing  in  MDUs 
often  are  currenUy  limited  to  receiving 
service  from  only  one  provider. 
Although  we  recognize  that  subscriber 
choice  would  be  enhanced  by  the  use  of 
multiple  wires,  we  do  not  believe  that 
requiring  MDU  owners  to  permit 
multiple  wires  is  a  viable  option  at  this 
point  in  time.  We  believe  that  the 
inability  of  the  MDU  owner  to  use  the 
existing  home  run  wiring  detera 
consideration  of  alternative  providers, 
and  that  providing  certainty  with  regard 
to  the  disposition  of  the  MDU  home  run 
wiring  provides  a  reasonable  means  of 
increasing  choice  and  promoting 
competition. 

38.  We  also  conclude  that,  in 
accordance  with  the  second  part  of 
section  4(i),  the  procedural  mechanisms 
we  are  proposing  are  not  iix:onsistent 
with  any  provision  of  the  law.  Nothing 
in  the  language  of  section  624(i) 
prohibits  the  Commission  from  adopting 
rules  concerning  wiring  outside  the 
subscriber's  premises.  This  is  not  a 
circiunstance  where  the  general  canon 
of  statutory  construction,  the  "specific 
governs  the  general,"  applies.  The 
courts  have  foimd  this  canon  applicable 
only  where  there  "is  an  'inescapable 
coidlict'  between  the  specific  provision 
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and  the  general  provision."  Section 
624(i)  does  not  expressly  prohiMt  the 
Commission  from  adopting  rules 
affecting  home  run  wiring.  Thus,  we 
tentatively  conclude  that  there  is  no 
"inescapable  conflict"  between  section 
624(i)  and  the  procedures  discussed 
below.  To  the  contrary,  as  described 
above,  we  believe  that  the  rules  we  are 
proposing  will  further  promote  section 
624(i)'s  underlying  purpose  of 
promoting  consumer  choice  and 
competition  by  permitting  subscribers  to 
use  their  existing  home  wiring  to 
receive  an  alternative  video 
programming  service.  Finally,  as  the 
Mtel  court  found,  the  expressio  unius 
maxim — that  the  expression  of  one  is 
the  exclusion  of  other — "  'has  little  force 
in  the  administrative  setting,'  where  we 
defer  to  an  agency's  interpretation  of  a 
statute  imless  Congress  has  'directly 
spoken  to  the  precise  question  at 
issue.' "  Indeed,  the  Mtel  court  stated: 
"(W]e  think  the  nature  of  Congress's 
auction  authorization  more  supports 
than  imdermines  the  Commission's 
decision  here." 

39.  While  the  legislative  history  of 
section  624(i)  indicates  that  Congress 
was  concerned  about  the  potential  for 
theft  of  service  and  signal  leakage,  we 
believe  that  the  rules  we  are  proposing 
would  not  have  an  adverse  impact  on 
those  concerns.  First,  we  do  not  believe 
that  the  procedural  mechanisms  we  are 
proposing  will  increase  the  frequeiu:y  of 
service  theft:  a  provider's  control  over 
its  network  security  is  uiuifEiBcted  by  our 
rules.  Our  proposed  rules  do  not  give 
the  MDU  owner,  the  alternative  service 
provider  or  the  subscriber  access  to  the 
incumbent's  riser  cable  or  lockbox. 
Second,  our  proposed  rules  would  not 
affect  the  service  provider's  signal 
leakage  responsibilities.  It  would  remain 
the  duty  of  the  provider  to  protect 
against  signal  leakage  whUe  it  is 
providing  service,  regardless  of  who 
owns  the  home  run  wiring  in  the 
building. 

40.  We  also  think  that  cable  operator 
reliance  on  the  "Joint  Use"  provision  of 
the  1996  Act  (codified  at  section 
652(d)(2)  of  the  Communications  Act)  as 
evidence  of  Congress'  intent  that  cable 
operatora  retain  ownership  and  control 
of  the  home  run  wiring  is  misplaced. 
Section  652(d)(2)  provides  generally 
that  a  LEC  may  obtain  permission  from 
the  cable  operator  to  use  that  part  of  the 
transmission  facilities  extending  from 
the  last  multi-user  terminal  to  the 
premises  of  the  end  user,  and  that  such 
use  must  be  reasonably  limited  in  scope 
and  diuation.  Cable  operatora  assert  that 
this  provision  invests  them  with 
ownership  and  control  of  all  cable 
wiring  outside  the  subscriber 


demarcation  point,  including  the  home 
nm  wiring,  even  after  a  subscriber 
terminates  service,  as  Congress 
otherwise  would  not  have  established 
rules  allowing  cable  operators  to  set  the 
terms  and  conditions  for  a  LEC's  use  of 
the  facilities. 

41.  We  disagree.  Notably,  section 
652(d)(2)  is  entiUed  "Joint  Use." 
indicating  Congress"  intent  for  the 
provision  to  govern  only  the  joint  use  of 
the  Cacilities  by  a  cable  operator  and  a 
local  exchange  carrier.  It  is  an  exception 
to  the  general  prohibition  in  section 
652(c)  on  joint  ventures  or  partnerships 
between  cable  operatora  and  LECs  that 
serve  the  same  market  area.  We  believe 
that  section  652(d)(2)  does  not  constrain 
our  authority  to  establish  procedtires 
governing  the  disposition  of  the  home 
run  wiring  because  the  provision  only 
addresses  use  of  the  wiring  while  the 
cable  operator  continues  to  own  or  use 
the  facilities.  Here,  the  procedural 
mechanisms  would  not  apply  until  the 
cable  operator  has  no  legally  enforceable 
right  to  remain  on  the  premises  and  the 
MDU  owner  and/or  subscriber 
terminates  the  operator's  service. 

42.  Additionally,  we  believe  that  bad 
Congress  intended  the  "Joint  Use" 
provision  to  govern  cable  wiring,  it 
would  have  placed  the  provision  in 
section  624,  which  sets  forth  the 
existing  wiring  provisions,  rather  than 
in  section  652.  which  concerns 
telephone  company-cable  television 
cross-ownerahip  restrictions.  We  also 
agree  with  alternative  video  service 
providers  that  Congress  would  have 
enumerated  additional  types  of 
potential  usera  of  cable  operatora' 
wiring,  other  than  telephone  com]>anies, 
if  it  had  intended  this  provision  to  cover 
uses  of  the  wiring  other  than  the  limited 
situation  of  wiring  being  shared 
between  a  LEC  and  a  cable  operator. 

43.  We  believe  that  we  have  authority 
to  apply  all  our  cable  inside  wiring  rides 
to  ah  MVPDs.  and  not  just  to  cable 
operatora.  Section  303(r)  of  the 
Communications  Act  authorizes  the 
Commission,  as  required  by  public 
convenience,  interest,  or  necessity,  to 
promulgate  rules  and  restrictions,  not 
inconsistent  with  law.  as  may  be 
necessary  to  carry  out  the  provisions  of 
the  Act.  We  believe  that  applying  these 
rules  to  over-the-air  video  service 
providera  would  be  in  the  public 
interest  The  same  comjietitive  concerns 
described  above  exist  regardless  of 
whether  a  cable  operator  or  some  other 
video  service  provider  initially  installed 
a  subscriber's  or  an  MDU's  inside 
wiring.  In  addition,  we  believe  that 
applying  our  cable  home  wiring  rules  to 
MVPDs  that  are  radio  licensees  would 
not  be  inconsistent  with  section  624(1) 


and  would  further  its  piuposes,  since 
subscribers  could  use  their  existing 
inside  wiring  to  receive  an  alternative 
service.  Further,  for  similar  reasons  to 
those  discussed  above  in  proposing 
procedures  for  disposition  of  the  home 
run  wiring  in  MDUs  for  cable  operators, 
such  procediues  woidd  not  be 
inconsistent  %vith  section  624(i)  if 
applied  to  MVPDs  that  are  radio 
licensees. 

44.  In  addition,  we  tentatively 
conclude  that  we  have  the  authority 
under  sections  201  to  205  of  the 
Communications  Act  to  extend  our 
cable  inside  wiring  rules  to  common 
carriere  engaged  in  the  transmission  of 
video  programming.  We  tentatively 
conclude  that  section  4(i)  also  invests 
the  Commission  with  authority  to 
expand  oiu  ndes  in  this  maimer  with 
regard  to  MVPDs  that  are  neither  radio 
licensees  nor  common  carriera.  Again. 
we  tentatively  conclude  that  the  same 
competitive  concerns  are  present 
regardless  of  the  type  of  service  provider 
that  initially  installs  the  broadband 
inside  wiring.  In  addition,  we 
tentatively  conclude  that  such  an 
extension  of  our  rules  is  necessary  in 
the  execution  of  our  functions  and  is  not 
inconsistent  with  the  Communications 
Act.  as  described  above.  To  promote 
parity  among  broadband  competitora 
and  to  fulfill  the  directives  of  the  1992 
Cable  Act  and  the  1996  Act,  we  propose 
to  apply  our  cable  inside  wiring  rules  to 
all  MVPDs. 

vii.  Constitutional  Arguments 

45.  We  tentatively  conclude  that  the 
procedural  mechanisms  we  have 
proposed  do  not  constitute  an 
impermissible  "taking"  under  the  Fifth 
Amendment  Firat,  there  is  no  forced 
taking  of  the  inciunbent's  physical 
property,  since  the  incumbent  has  a 
reasonahle  opportunity  to  remove, 
abandon,  or  sell  the  wiring.  If  the 
incumbent  fails  to  act  within  the 
reasonable  periods  set  forth  and  its 
wiring  is  deemed  abandoned,  it  is  the 
operator's  failure  to  act,  not  the 
Conunission's  rule,  that  would  '< 
extinguish  the  cable  operator's  rights. 
The  Fifth  Amendment  cannot  be 
construed  to  allow  a  service  provider 
with  no  contractual  or  other  legal  right 
to  remain  on  a  person's  property  to 
leave  its  wiring  on  the  property 
indefinitely  and  prohibit  the  property 
owner  from  using  it.  In  addition,  there 
can  be  no  taking  of  the  incumbent's       ^ 
access  rights  bemuse  the  procedures 
expressly  apply  oidy  where  the 
incxunbent  does  not  have  a  contractual, 
statutory  or  other  legal  right  to  Trmintiiiii 
its  wiring  on  the  premises.  We  seek 
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conunent  on  these  tentative 
conclusions. 

D.  Disposition  of  Cable  Home  Wiring 

46.  We  believe  that  fostering 
competitive  choice  in  MDUs  requires 
the  coordinated  disposition  of  two 
segments  of  cable  wiring:  (1)  The  home 
run  wiring  from  the  point  where  the 
wiring  beosmes  devoted  to  an 
individual  unit  to  the  cable  demarcation 
point;  and  (2)  the  cable  home  wiring 
from  the  demarcation  point  to  the 
subscriber's  television  set  or  other 
customer  premises  equipment  Without 
clear  and  predictable  rules  for  the 
disposition  of  each  of  these  segments, 
an  alternative  provider's  ability  to 
convince  an  lADU  owner  or  individual 
subscriber  to  SMdtch  services  could  be 
significantly  compromised.  The 
procedural  framework  proposed  above 
addressed  the  disposition  of  MDU  home 
run  %viring.  Here,  we  set  forth  a  specific 
proposal  on  how  to  address  certain 
issues  regarding  the  disposition  of  MDU 
cable  home  wiring.  We  believe  that 
these  rules  will  promote  competition 
and  consumer  choice  by  providing  a 
comprehensive  and  workable 
framework  for  the  disposition  of  MDU 
cable  wiring. 

47.  As  in  the  context  of  home  run 
wiring,  we  propose  that  these  home 
wiring  procedural  mechanisms  apply 
regardless  of  the  identity  of  the 
incumbent  video  service  provider 
involved.  While  initially  this  inounbent 
would  commonly  be  a  cable  operator,  it 
could  also  be  a  SMATV  provider,  an 
MMDS  provider,  a  DBS  provider  or 
others.  We  tentatively  conclude  that  we 
have  the  authority  to  apply  these  home 
wiring  rules  to  other  video  service 
providers.  We  request  comment  on  this 
proposal. 

L  Building-by-Building  Disposition  of 
Home  Wiring 

48.  In  the  Cable  Home  Wiring  Further 
NPRM,  we  requested  comment  on, 
among  other  issues,  whether,  in  order  to 
promote  the  goals  of  section  624(i)  and 
our  rules  thereunder,  the  subscriber  (on 
a  non-loop-through  wiring 
configuration)  or  the  building  owner 
(with  a  loop-through  wiring 
configuration)  should  be  given  the 
opportunity  to  purchase  the  cable  home 
wiring  when  the  MDU  owner  terminates 
cable  service  for  the  entire  building. 

49.  We  tentatively  conclude  that,  if 
the  MDU  owner  has  the  legal  right, 
either  by  law  or  by  contract,  to 
terminate  the  subscriber's  cable  service, 
the  OMrner  terminating  service  for  the 
entire  building  is  effectively  voluntarily 
terminating  service  on  the  subscribers' 
behalf.  We  therefore  tentatively 


conclude  that  our  home  wiring  rules 
would  be  triggered  when  an  MDU 
owner  terminates  service  for  the  entire 
building.  We  tentatively  conclude  that 
providing  the  cable  operator  a  single 
(>oint  of  contact  (i.e.,  the  MDU  owner) 
would  further  the  statutory  purposes  of 
minimizing  disruption  and  facilitating 
the  transfer  of  service  to  a  competing 
video  service  provider.  Because  we 
believe  that  it  would  be  impractical  and 
inefficient  for  the  incumbent  provider  to 
deal  with  each  individual  subscriber 
regarding  the  disposition  of  his  or  her 
cable  home  wiring  whenlhe  entire 
MDU  is  switching  providers,  we 
propose  to  deem  the  MDU  owner  to  be 
acting  as  the  terminating  "subscriber" 
for  purposes  of  the  disposition  of  the 
cable  home  wiring  within  the  individual 
dwelling  unit  where  the  cable  home 
wiring  is  not  already  owned  by  a 
resident.  We  request  comment  on  this 
proposal.  Similarly,  with  regard  to  bulk 
service  contracts,  we  tentatively 
conclude  that  it  is  logical  for  the 
landlord  to  be  deemed  the  subscriber, 
and  thus  for  the  landlord  to  have  the 
right  to  purchase  the  wiring  as  provided 
in  our  general  rules.  We  tentatively 
conclude,  however,  that  this  rule  should 
not  override  a  bulk  service  contract  that 
specifically  provides  for  the  disposition 
of  the  wiring  upon  termination  of  the 
contract. 

50.  We  propose  that,  when  an  MDU 
owner  provides  an  incumbent  provider 
with  its  minimum  of  90  days  notice  that 
the  incimibent  provider's  access  to  the 
entire  building  will  be  terminated  and 
that  the  MDU  owner  seeks  to  use  the 
home  run  wiring  for  another  service,  the 
incumbent  provider  must,  in  accordance 
with  our  cturent  home  wiring  rules,  (1) 
offer  to  sell  to  the  MDU  owner  any 
home  wiring  within  the  individual 
dwelling  units  which  the  incumbent 
provider  owns  and  intends  to  remove, 
and  (2)  provide  the  MDU  owner  with 
the  total  per-foot  replacement  cost  of 
such  home  wiring.  As  with  the  home 
run  wiring,  if  the  MDU  owner  declines 
to  purchase  the  cable  home  wiring  not 
already  owned  by  a  resident,  the 
alternative  service  provider  could  elect 
to  purchase  it  upon  service  termination 
under  our  rules. 

51.  We  propose  to  reqvure  that  the 
MDU  owner  decide  whether  it  or  the 
alternative  provider  will  purchase  the 
cable  home  wiring  and  so  notify  the 
incumbent  provider  no  later  than  30 
days  before  the  termination  of  access  to 
the  building  will  become  effective.  We 
propose  to  modify  our  current  home 
wiring  rules  to  allow  the  incvunbent 
provider  30  days,  rather  than  the  current 
seven,  to  remove  all  of  the  cable  home 
wiring  for  the  entire  building.  We 


believe  this  is  appropriate  given  the 
amount  of  home  wiring  that  may  need 
to  be  removed  from  an  entire  building. 
We  propose  that,  if  the  MDU  owner  and 
the  alternative  service  provider  decline 
to  purchase  the  home  wiring,  the 
incumbent  provider  would  not  be 
permitted  to  remove  the  home  wiring 
until  the  date  of  actual  service 
termination,  i.e.,  likely  90  days  after  the 
building  owner  notified  the  incumbent 
that  its  access  to  the  entire  building  will 
be  terminated.  Under  these 
circumstances,  we  would  propose  that  if 
the  incimibent  provider  fails  to  remove 
the  home  wiring  within  30  days  of 
actual  service  termination,  it  could 
make  no  subsequent  attempt  to  remove 
the  wiring  or  restrict  its  use.  We  request 
comment  on  this  proposal. 

ii.  Unit-by-Unit  Disposition  of  Home 
Wiring 

52.  In  the  unit-by-unit  context,  we 
propose  to  continue  to  apply  our  rules 
permitting  terminating  subscribers  (or 
their  agents)  to  purchase  the  cable  home 
wiring  up  to  a  point  approximately  12 
inches  outside  their  individual  units. 
We  continue  to  believe  that  this  is 
consistent  with  the  purposes  of  section 
624(i)  to  promote  consumer  choice  and 
competition  by  permitting  subscribers  to 
avoid  the  disruption  of  having  their 
home  wiring  removed  upon  voluntary 
termination  and  to  subsequently  utilize 
that  wiring  for  an  alternative  service. 
We  do,  however,  propose  to  modify  our 
rules  in  two  ways.  First,  as  discussed 
below,  we  propose  to  permit  the  MDU 
owner  or  the  alternative  service 
provider  to  purchase  the  cable  home 
wiring  within  each  unit  if  the  subscriber 
declines,  provided  that  the  building 
owner  timely  notifies  the  incumbent 
provider  that  it  or  the  alternative 
provider  wants  to  purchase  the  home 
wiring  whenever  a  subscriber  declines. 
Second,  we  propose  to  change  the  time 
in  which  an  incumbent  provider  must 
remove  the  home  wiring  or  make  no 
further  effort  to  use  it  or  restrict  its  use 
bom  seven  business  days  to  seven 
calendar  days  after  the  individual 
subscriber  terminates  service.  We 
believe  that  this  minor  change  is 
sufficient  time  for  removal  of  a  single 
unit's  cable  home  wiring,  and  will  avoid 
customer  confusion  by  having  the  time 
permitted  for  the  provider  to  remove  the 
home  wiring  within  the  individual  unit 
run  concurrently  with  the  time 
permitted  for  the  provider  to  remove, 
sell  or  abandon  the  home  run  wiring 
outside  the  unit. 

53.  In  the  Cable  Home  Wiring  Further 
NPRM,  we  requested  comment  on 
whether  the  premises  owner  should 
have  the  right  to  purchase  the  cable 
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home  wiring  when  a  subscriber  who 
voluntarily  terminates  cable  service 
does  not  own  the  premises  and  elects 
not  to  purchase  the  wiring.  We 
tentatively  conclude  that  an  MDU 
owner  should  be  permitted  to  purchase 
the  wiring  within  an  individual 
dwelling  imit  based  on  the  per-foot 
replacement  cost  if  the  individual 
subscriber  declines  to  do  so.  This 
approach  would  preserve  the  current 
subscriber's  rights,  and  still  allow  the 
building  owner  to  act  on  behalf  of  future 
tenants,  thus  promoting  competition 
and  consumer  choice.  As  with  the  home 
run  wiring,  if  the  MDU  owner  declines 
to  purchase  the  cable  home  wiring,  the 
alternative  service  provider  would  be 
permitted  to  purchase  it.  Except  with 
respect  to  the  building-by-building 
procedure  described  above,  we  would 
not  require  that  the  building  owner  or 
the  alternative  provider  have  the 
opportunity  to  purchase  the  wiring 
before  the  subscriber  has  the 
opportunity  to  do  so  because  we  believe 
that  Congress  intended  for  section  624(i) 
to  promote  individual  subscriber  choice 
whenever  possible.  Our  preference  is 
therefore  for  the  subscriber  to  control  its 
own  home  wiring,  and  only  when  that 
is  not  reasonable  or  efficient,  for  the 
building  owner  or  alternative  provider 
to  control  it. 

54.  We  propose  that  the  MDU  owner 
should  notify  the  incimibent  provider  of 
its  election  to  purchase  or  to  allow  the 
alternative  provider  to  purchase  the 
home  wiring  at  the  same  time  as  the 
MDU  owner  provides  the  incumbent 
provider  with  60  days  notice  that  it 
intends  to  allow  head-to-head 
competition  within  its  building.  Thus, 
the  MDU  owner  would  be  required  to 
inform  the  incimibent  provider  one  time 
for  the  entire  building.  If  the  MDU 
owner  fails  to  provide  the  incxmibent 
with  such  notice,  the  incumbent  would 
be  under  no  obligation  to  sell  the  home 
wiring  to  the  MDU  owner  or  the 
alternative  provider  when  an  individual 
subscriber  terminates  and  declines  to 
purchase  the  wiring.  We  request 
comment  on  this  proposal. 

E.  Alternatives  to  Procedural 
Framework 

55.  In  some  cases,  there  may  be  room 
in  the  molding  or  conduit  for  an 
alternative  service  provider  to  install  its 
home  run  wiring  without  interfering 
with  the  incumbent's  wiring.  We 
propose  to  permit  the  alternative  service 
provider  to  install  its  wiring  within  the 
existing  molding  or  conduit,  even  over 
the  incumbent  provider's  objection, 
where  there  is  room  in  the  molding  or 
conduit  and  the  MDU  owner  does  not 
object.  We  seek  comment  on  whether 


and  how  to  allow  compensation  for  the 
alternative  service  provider's  use  of  the 
molding  or  conduit.  We  tentatively 
conclude  that  such  a  rule  would 
promote  competition  and  consumer 
choice  and  would  not  constitute  a 
taking  of  the  inciunbent  provider's 
private  property  without  just 
compensation  under  the  Fifth 
Amendment.  We  seek  comment  on 
these  tentative  conclusions.  We  also 
seek  comment  on  whether  and  how  this 
rule  would  apply  in  the  situation  where 
an  incimibent  provider  has  an  exclusive 
contractual  right  to  occupy  the  molding 
or  conduit 

56.  Several  commenters  also  point  out 
that  the  current  cable  demarcation  point 
can  be  physically  inaccessible.  We 
tentatively  conclude  that  where  the 
cable  demarcation  point  is  truly 
physically  inaccessible  to  an  alternative 
service  provider  (e.g.,  embedded  in 
brick,  metal  conduit  or  cinder  blocks, 
not  simply  within  hallway  molding),  the 
demarcation  point  should  be  moved 
back  to  the  point  at  which  it  first 
becomes  physically  accessible.  We  seek 
ccHnment  on  this  tentative  conclusion 
and  on  how  to  define  "physically 
inaccessible."  We  also  seek  comment  on 
the  percentage  of  installations  in  which 
the  demarcation  point  would  be  deemed 
physically  inaccessible.  Finally,  we  seek 
conunent  on  oiu  authorify  to  adopt,  and 
any  other  legal  implications  of,  this 
proposed  modification. 

57.  We  also  seek  comment  on  whether 
we  should  adopt  a  rule  requiring  video 
service  providers  to  transfer  to  the  MDU 
owner  upon  installation  ownership  of 
the  home  wiring  and  home  run  wiring 
installed  in  MDUs  under  contracts 
entered  into  on  or  after  the  effective  date 
of  any  rules  we  may  adopt  Such  a  rule 
might  increase  competition  and 
consumer  choice  in  futiue  installations 
by  permitting  MDU  owners  to  control 
access  to  the  home  nm  wiring  from  the 
start  We  seek  comment  on  the 
appropriate  mechanism  for  effecting 
such  a  transfer,  whether  the  price  for  the 
wiring  should  be  regulated  or  left  to 
private  negotiations,  and  whether  and 
how  our  rules  should  address  the  issue 
of  an  MDU  owner  that  does  not  want  to 
own  the  home  run  wiring  in  its 
building.  In  addition,  we  seek  comment 
on  oiu-  authority  to  adopt,  and  any  other 
legal  implications  of,  such  a  rule. 

58.  Finally,  we  seek  comment  on  any 
other  proposals  to  promote  MVPD 
competition  and  consumer  choice  in 
MDUs  that  have  not  already  been 
previously  raised  and  commented  on  in 
the  Inside  Wiring  NPRM  and  the  Cable 
Home  Wiring  Further  NPRM.  In 
particular,  we  ask  commenters  to 


address  the  legal,  policy  and  practical 
implications  of  any  such  proposals. 

Initial  Regulatory  Flexibilify  Act 
Analysis 

59.  As  required  by  section  603  of  the 
Regulatory  Flexibilify  Act,  5  U.S.C. 

§  603,  ("RFA"),  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibilify  Analysis  ("IRFA")  of  the 
expected  significant  impact  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  Further  NPRM.  Written 
public  comments  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
procedures  as  other  comments  in  this 
proceeding,  but  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Secretary  shall  send  a  copy 
of  the  Further  NPRM,  including  the 
IRFA  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
RFA. 

Need  for  Action  and  Objectives  of  the 
Proposed  Rules 

60.  This  Further  NPRM  proposes  to 
supplement  the  cable  home  wiring  rules 
with  new  procedural  mechanisms  to 
provide  certainty  regarding  the  use  of 
MDU  home  run  wiring  upon 
termination  of  existing  service.  In 
addition,  we  propose  to  expand  our 
cable  inside  wiring  rules  to  apply  to  all 
MVPDs  in  order  to  promote  parify 
among  competitors. 

Legal  Basis 

61.  This  Further  NPRM  is  adopted 
pursuant  to  sections  1,  4(i),  201-205, 
303,  623,  624.  and  632  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  151, 154(1).  201- 
205,  303,  543,  544  and  552. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Impacted 

62.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  defines  the 
term  "small  entify"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction,"  and  the 
same  meaning  as  the  term  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act.  Under  the 
Small  Business  Act,  a  "small  biisiness 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  The  rules  we 
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propose  in  this  Further  NPRM  will 
affect  MVPDs  and  MDU  owners. 

63.  Small  MVPDs:  SBA  has  developed 
a  definition  of  a  small  entity  for  cable 
and  other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annual  receipts. 
This  definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  anteiuia 
systems  and  subscription  television 
services.  According  to  the  Bureau  of  the 
Census,  there  were  1423  such  cable  and 
other  pay  television  services  generating 
less  than  $1 1  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  We  will  address  each 
service  individually  to  provide  a  more 
succinct  estimate  of  small  entities. 

64.  Cable  Systems:  The  Commission 
has  developed  its  own  definition  of  a 
small  cable  company  for  the  piuposes  of 
rate  regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  decisions  and 
rules  proposed  in  this  Further  NPRM. 

65.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 

'  than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  anniial 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700.000 
subscrit)ers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 


would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

66.  MMDS:  The  Commission  refined 
the  definition  of  "small  entity"  for  the 
auction  of  MMDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years.  This  definition  of  a 
small  entity  in  the  context  of  the 
Commission's  Report  and  Order 
concerning  MMDS  auctions  has  been 
approved  by  the  SBA. 

67.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidders.  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  mjnority- 
owned  and  four  wiimers  indicated  that 
they  were  women-ovyned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Infoiination  available 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $11 
million  annually.  We  tentatively 
conclude  that  there  are  approximately 
1634  small  MMDS  providers  as  defined 
by  the  SBA  and  the  Commission's 
auction  rules. 

68.  ITFS:  There  are  presently  1,989 
licensed  educational  ITFS  stations  and 
97  licensed  commercial  ITFS  stations. 
Educational  institutions  are  included  in 
the  definition  of  a  small  business. 
However,  we  do  not  collect  annual 
revenue  data  for  ITFS  licensees  and  are 
unable  to  ascertain  how  many  of  the  97 
commercial  stations  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1 ,989  ITFS 
licensees  are  small  businesses. 

69.  DBS:  There  are  presently  nine 
DBS  licensees,  some  of  which  are  not 
currently  in  operation.  The  Commission 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS 
licensees  that  could  be  impacted  by 
these  proposed  rules.  Although  DBS 
service  requires  a  great  investment  of 
capital  for  operation,  we  acknowledge 
that  there  are  several  new  entrants  in 
this  field  that  may  not  yet  have 
generated  $11  million  in  aimual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 

70.  HSD:  The  market  for  HSD  service 
is  difficult  to  quantify.  Indeed,  the 
service  itself  bears  little  resemblance  to 
other  multichannel  video  service 
providers.  HSD  owners  have  access  to 
more  than  265  channels  of  programming 
placed  on  C-band  satellites  by 


programmers  for  receipt  and 
distribution  by  video  service  providers, 
of  which  115  channels  are  scrambled 
and  approximately  150  are 
unscrambled.  HSD  owners  can  watch 
unscrambled  channels  without  paying  a 
subscription  fee.  To  receive  scrambled 
channels,  however,  an  HSD  owner  must 
purchase  an  integrated  receiver-decoder 
firom  an  equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus.  HSD 
users  include:  (1)  Viewers  who 
subscribe  to  a  packaged  programming 
service,  which  affords  them  access  to 
most  of  the  same  programming  provided 
to  subscribers  of  other  video  service 
providers;  (2)  viewers  who  receive  only 
non-subscription  programming;  and  (3) 
viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consiuners,  these  are  the  services  most 
relevant  to  this  discussion. 

71.  According  to  the  most  recenUy 
available  information,  there  are 
approximately  30  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consumers.  These  program  packagers 
provide  subscriptions  to  approximately 
2,314,900  subscribers  nationwide.  This 
is  an  average  of  about  77,163  subscribers 
per  program  packager.  This  is 
substantially  smaller  than  the  400,000 
subscribers  used  in  the  Commission's 
definition  of  a  small  MSO.  Furthermore, 
because  this  an  average,  it  is  likely  that 
some  program  packagers  may  be 
substantially  smaller. 

72.  OVS:  The  Commission  has 
certified  nine  open  video  system 
("OVS")  operators.  Because  these 
services  were  introduced  so  recently 
and  only  one  operator  is  currently 
offering  programming  to  our  knowledge, 
little  financial  information  is  available. 
Bell  Atlantic  (certified  for  operation  in 
Dover)  and  Metropolitan  Fiber  Systems 
("MFS,"  certified  for  operation  in 
Boston  and  New  York)  have  sufficient 
revenues  to  assure  us  that  they  do  not 
qualify  as  small  business  entities.  Two 
other  operators.  Residential 
Communications  Network  ("RCN," 
certified  for  operation  in  New  York)  and 
RCN/BETG  (certified  for  operation  in 
Boston),  are  MFS  affiliates  and  thus  also 
foil  to  qualify  as  small  business 
concerns.  However,  Digital  Broadcasting 
Open  Video  Systems  (a  general 
partnership  certified  for  operation  ki 
southern  California),  Urban 
Communications  Transport  Corp.  (a 
corporationcertified  for  operation  in 
New  York  and  Westchester),  and 
Microwave  Satellite  Technologies,  Inc. 


(a  corporation  owned  solely  by  Frank  T. 
Matarazzo  and  certified  for  operation  in 
New  York]  are  either  just  beginning  or 
have  not  yet  started  operations. 
Accordingly,  we  tentatively  conclude 
that  three  OVS  licensees  may  qualify  as 
small  business  concerns. 

73.  SMATVs:  Industry  sources 
estimate  that  approximately  5200 
SMATV  operators  were  providing 
service  as  of  December  1995.  Other 
estimates  indicate  that  SMATV 
operators  serve  approximately  1.05 
million  residential  subscribers  as  of 
September  1996.  The  ten  largest 
SMATV  operators  together  pass  815,740 
units.  If  we  assume  that  these  SMA'TV 
operators  serve  50%  of  the  units  passed, 
the  ten  largest  SMATV  operators  serve 
approximately  40%  of  the  total  number 
of  SMATV  subscribers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs.  we  tentatively  conclude 
that  a  substantial  number  of  SMATV 
operators  qualify  as  small  entities. 

74.  LMDS:  Unlike  the  above  pay 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and/or  video  services.  An  LMDS 
provider  is  not  limited  in  the  number  of 
potential  applications  that  will  be 
available  for  this  service.  Therefore,  the 
definition  of  a  small  LMDS  entify  may 
be  applicable  to  both  cable  and  other 
pay  television  (SIC  4841)  and/or 
radiotelephone  communications 
companies  (SIC  4812).  The  SBA 
definition  for  cable  and  other  pay 
services  is  defined  above.  A  small 
radiotelephone  entify  is  one  with  1500 
employees  or  less.  For  the  purposes  of 
this  proceeding,  we  include  only  an 
estimate  of  LMDS  video  service 
providers.  The  vast  majority  of  LMDS 
entities  providing  video  distribution 
could  be  small  businesses  under  the 
SBA's  definition  of  cable  and  pay 
television  (SIC  4841).  However,  in  the 
LMDS  Second  Report  and  Order,  we 
defined  a  small  LMDS  provider  as  an 
entity  that,  together  with  affiliates  and 
attributable  investors,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  less  than  $40  million. 
We  have  not  yet  received  approval  by 
the  SBA  for  this  definition. 

75.  There  is  only  one  company, 
CellularVision.  that  is  cmrentiy 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  annual  receipts,  we 


assume  that  CellularVision  is  a  small 
business  under  both  the  SBA  definition 
and  our  proposed  auction  rules.  We 
tentatively  conclude  that  a  majority  of 
the  potential  LMDS  licensees  will  be 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

76.  MDU  Operators:  The  SBA  has 
developed  definitions  of  small  entities 
for  operators  of  nonresidential 
buildings,  apartment  buildings  and 
dwellings  other  than  apartment 
buildings,  which  include  all  such 
companies  generating  $5  million  or  less 
in  revenue  annually.  According  to  the 
Census  Bureau,  there  were  26,960 
operators  of  nonresidential  buildings 
generating  less  than  $5  million  in 
revenue  that  were  in  operation  for  at 
least  one  year  at  the  end  of  1992.  Also 
according  to  the  Census  Bureau,  there 
were  39,903  operators  of  apartment 
dwellings  generating  less  than  $5 
million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  Census  Bureau  provides  no 
separate  data  regarding  operators  of 
dwellings  other  than  apartment 
buildings,  and  we  are  unable  at  this 
time  to  estimate  the  number  of  such 
operators  that  would  qualify  as  small 
entities. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

77.  The  Further  NPRM  proposes  rules 
to  require  that,  upon  termination  of 
existing  service,  the  MDU  operator  must 
provide  the  incumbent  service  provider 
with  notice  of  termination  of  the 
incumbent's  access  to  the  building  or  of 
the  owner's  wish  to  permit  head-to-head 
competition  for  individual  home  run 
wires.  The  MDU  operator  would  have 
the  option  of  either  purchasing  the 
wiring  or  allowing  the  alternative 
provider  to  piuchase  it.  The  inciunbent 
service  provider  would  be  required  to 
elect  to  seU,  remove  or  abandon  its 
home  nm  wiring  and  would  have  to 
complete  its  sales  negotiations  or 
remove  its  wiring  within  the  time 
schedule  provided  herein  or  be  deemed 
to  have  abandoned  its  wiring.  The 
Commission's  inside  wiring  rules  would 
also  be  expanded  to  apply  to  all  MVPDs. 

78.  The  Further  NPRM  requests 
comment  on  the  adoption  of  penalties 
for  incumbent  MVPDs  that  elect  to 
remove  their  MDU  home  run  wiring 
upon  termination  of  service  and  then 
fedl  to  do  so.  Inciunbent  providers  may 
choose  to  maintain  records  to  prove 
their  com|.liance  with  the  rules 
regarding  disposition  of  home  run 
wiring,  but  we  do  not  believe  that  they 
will  need  additional  professional  skills 
to  maintain  such  records  and  we 


propose  no  requirement  for  such 
recordkeeping. 

79.  The  Further  NPRM  proposes  a 
rule  requiring  video  service  providers  to 
transfer  ownership  of  MDU  home  run 
wiring  to  the  MDU  owner  upon 
installation.  Video  service  providers 
may  choose  to  mnintiiip  records  of  the 
home  run  wiring  subject  to  such  a  rule, 
but  we  do  not  believs  that  they  will 
need  additional  professional  skills  to 
maintain  such  records  and  we  propose 
no  requirement  for  such  recordkeeping. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered: 
None.  However,  any  significant 
alternatives  presented  in  the  conunents 
will  be  considered. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules:  None. 

Paperwork  Redaction  Act  of  1095 
Anialysis 

80.  The  requirements  proposed  in  this 
Further  NPRM  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  (the  "1995  Act")  and  would 
impose  new  and  modified  information 
collection  requirements  on  the  public. 
The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  to 
take  this  opportimity  to  comment  on  the 
proposed  information  collection 
requirements  contained  in  this  Further 
NPRM,  as  required  by  the  1995  Act 
Public  comments  are  due  September  25, 
1997.  Comments  should  address:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  would  have  practical 
utility;  (2)  the  accuracy  of  the 
Commission's  burden  estimates;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

81.  Written  comments  by  the  public 
on  the  proposed  new  and  modified 
information  collection  requirements  are 
due  September  25, 1997.  Comments 
should  be  submitted  to  Judy  Boley, 
Federal  Conununications  Commission, 
Room  234, 1919  M  Street,  N.W., 
Washington,  D.C.  20554,  or  via  the 
Internet  to  jboley@fcc.gov.  For 
additional  information  on  the  proposed 
information  collection  reqtiirements, 
contact  Judy  Boley  at  202-418-0214  or 
via  the  Internet  at  the  above  address. 
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Procedural  Provisions 

82.  Ex  parte  Rules — "Permit-but- 
Disclose"  Proceeding.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding  subject  to  the 
"pennit-but-disclose"  requirements 
under  section  1.1206(b)  of  the  rules.  47 
CFR  1.1206(b).  as  revised.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2).  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  section  1.1206(b). 

83.  Filing  of  Comments  and  Reply 
Comments.  Pursuant  to  applicable 
procedures  set  forth  in  Sections  1.415 
and  1.419  of  the  Commission's  Rules.  47 
CFR  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before 
September  25, 1997  and  reply 
comments  on  or  before  October  2,  1997. 
To  file  formally  in  this  proceeding,  you 
must  file  an  original  plus  four  copies  of 
all  comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments  and  reply 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W..  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Communications  Commission,  1919  M 
Street  N.W..  Washington  D.C.  20554. 

84.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due 
September  25. 1997.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  ("OMB")  on 
the  proposed  and/or  modified 
information  collections  on  or  before 
November  3. 1997.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley.  Federal 
Communicadons  Conunission.  Room 
234.  1919  M  Street.  N.W.,  Washington. 
DC  20554,  or  via  the  Internet  to 


jboIey9fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer.  10236  NEOB.  725— 
17th  Street,  N.W..  Washington.  DC 
20503  or  via  the  Internet  to 
fain t®al.eop.gov. 

Ordering  Clauses 

85.  It  is  ordered  that,  pursuant  to 
sections  1.  4(i),  201-205.  303.  623.  624 
and  632  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  §§  151. 
154(i).  201-205.  303.  543.  544  and  552. 
notice  is  hereby  given  of  proposed 
amendments  to  Part  76,  in  accordance 
with  the  proposals,  discussions  and 
statements  of  issues  in  this  Further 
Notice  of  Proposed  Rulemaking,  and 
that  comment  is  sought  regarding  such 
proposals,  discussions  and  statements  of 
issues. 

86.  ft  is  further  ordered  that  the 
Commission  shall  send  a  copy  of  this 
Further  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission 
WUliam  F.  Galon. 
Acting  Secretary. 

Proposed  Rule  Changes 

Part  76  of  title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  7ft-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
would  continue  to  read  as  follows: 

Authority:  47  U.S.C  151. 152.  153. 154. 
301.  302.  303.  303a.  307,  308.  309.  312.  315. 
317.  325.  503.  521.  522.  531.  532,  533,  534, 
535.  53fr.  537.  543.  544.  544a.  545,  548,  552. 
554,  556.  558.  560.  561.  571.  572,  573. 

2.  Section  76.5  is  proposed  to  be 
amended  by  revising  paragraph  (mm)(2) 
to  read  as  follows: 

f7S.5    DeflnMon*. 

•  •        •        •        • 

(mm)  •  *  • 

(2)  For  new  and  existing  multiple 
dwelling  unit  installations  with  non- 
loop-through  wiring  configiirations,  the 
demarcation  point  shall  be  a  point  at  or 
about  twelve  inches  outside  of  where 
the  cable  wire  enters  the  subscriber's 
dwelling  unit,  or,  where  the  wire  is 
physically  inaccessible  at  such  point,  as 
close  as  practicable  thereto  so  as  to 
permit  access  to  the  cable  home  wiring. 

•  •        •        •        • 

3.  Section  76.802  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 


paragraph  (g)  by  removing  the  word 
"business",  and  by  adding  new 
paragraphs  (1),  (m)  and  (n)  to  read  as 
follows: 

f  76.802    Disposition  of  cat>le  home  wiring. 

(a)  (1)  Upon  voluntary  termination  of 
cable  service  by  a  subscriber  in  a  single 
unit  dwelling,  a  cable  operator  shall  not 
remove  the  cable  home  wiring  unless  it 
gives  the  subscriber  the  opportiinity  to 
purchase  the  wiring  at  the  replacement 
cost,  and  the  subscriber  declines.  If  the 
subscriber  declines  to  purchase  the 
cable  home  wiring,  the  cable  system 
operator  must  then  remove  the  cable 
home  wiring  within  seven  days  of  the 
subscriber's  decision,  under  normal 
operating  conditions,  or  make  no 
subsequent  attempt  to  remove  it  or  to 
restrict  its  use. 

(2)  Upon  voluntary  termination  of 
cable  service  by  an  individual 
subscriber  in  a  multiple  dwelling  unit 
building,  a  cable  operator  shall  not 
remove  the  cable  home  wiring  unless  it 
gives  the  subscriber  the  opportunity  to 
purchase  the  wiring  at  the  replacement 
cost,  the  subscriber  declines,  and  the 
owner  of  the  multiple  dwelling  unit 
building's  common  areas  (referred  to 
herein  as  the  "MDU  owner")  has  not 
previously  elected  to  purchase  or  have 
the  alternative  MVPD  purchase  the 
cable  home  wiring  when  a  subscriber 
declines,  as  provided  in  paragraph  (1) 
hereof.  If  the  subscriber  declines  to 
purchase  the  cable  home  wiring,  and, 
the  MDU  owner  has  not  elected  to 
purchase  or  have  the  alternative  MVPD 
purchase  the  cable  home  wiring,  the 
cable  system  operator  must  then  remove 
the  cable  home  wiring  within  seven 
days  of  the  subscriber's  decision,  under 
normal  operating  conditions,  or  make 
no  subsequent  attempt  to  remove  it  or 
to  restrict  its  use. 

(3)  Upon  voluntary  termination  of 
cable  service  for  an  entire  multiple 
dwelling  unit  building  by  the  MDU 
owner,  a  cable  operator  shall  not  remove 
the  cable  home  wiring  unless  it  gives 
the  MDU  owner  the  opportimity  to 
purchase  the  wiring  at  the  replacement 
cost,  and  the  MDU  owner  declines 
either  to  purchase  the  wiring  or  to  allow 
the  alternative  MVPD  to  purchase  the 
wiring.  If  the  MDU  owner  declines  to 
purchase  or  have  the  edtemative  MVPD 
purchase  the  cable  home  wiring,  the 
cable  system  operator  must  then  remove 
the  cable  home  wiring  no  later  than  30 
days,  under  normal  operating 
conditions,  after  it  is  notified  of  the 
MDU  owner's  decision,  or  make  no 
subsequent  attempt  to  remove  it  or  to 
restrict  its  use. 

(4)  The  cost  of  the  cable  home  wiring 
is  to  be  based  on  the  replacement  cost 
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per  foot  of  the  wiring  on  the  subscriber's 
side  of  the  demarcation  point  nmltiplied 
by  the  length  in  feet  of  such  wiring,  and 
the  replacement  cost  of  any  passive 
splitters  located  on  the  subscriber's  side 
of  the  demarcation  point. 

(1)  If  a  subscriber  who  is  not  the 
owner  of  the  premises  terminates 
service  and  declines  to  purchase  the 
cable  home  wiring  under  this  section, 
the  owner  of  the  multiple  dwelling  unit 
building's  conmion  areas  (referred  to 
herein  as  the  "MDU  owner")  may 
purchase  it  under  the  same  terms  and 
conditions  provided  in  subsection  (a) 
hereof,  provided  that  the  MDU  owner 
notified  the  cable  system  operator  of  its 
desire  to  purchase  the  cable  home 
wiring  in  the  event  the  subscriber 
declines.  Such  notification  must  occur 
no  later  than  the  time  at  which  the  MDU 
owner  provides  the  incutabent  MVPD 
60  days'  notice  of  the  MDU  owner's 
intention  to  invoke  the  procedure  set 
forth  in  Section  76.804(b). 

(m)  Where  an  entire  multiple 
dwelling  urut  building  is  switching 
service  providers,  the  MDU  owner  shall 
be  permitted  to  exercise  the  rights  of 
individual  subscribers  for  purposes  of 
the  disposition  of  the  cable  home  wiring 
under  this  section.  If  the  MDU  owner 
declines  to  purchase  the  cable  home 
wiring,  the  MDU  owner  may  allow  the 
alternative  provider  to  purchase  it  upon 
service  termination  under  this  section. 

(n)  This  section  shall  apply  to  all 
multichannel  video  programming 
distributors,  as  that  term  is  defined  in 
Section  602(13)  of  the  Communications 
Act.  47  U.S.C.  §  522(13),  in  the  same 
manner  as  it  applies  to  cable  operators. 

4.  Section  76.804  is  proposed  to  be 
added  to  read  as  follows: 

f76.604    DIaposttion  of  hoHM  run  wiring. 

(a)  Building-by-building  disposition  of 
home  run  wiring:  (1)  Where  an  MVPD 
owns  the  home  run  wiring  in  a  multiple 
dwelling  unit  building  ("MDU")  and 
does  not  (or  will  not  at  the  conclusion 
of  the  notice  period)  have  a  legally 
enforceable  right  to  remain  on  the 
premises  against  the  wishes  of  the  entity 
that  owns  the  common  areas  of  the 
MDU  ("the  MDU  owner"),  the  MDU 
owner  may  give  the  MVPD  a  minimum 
of  90  days'  notice  that  its  access  to  the 
entire  building  will  be  terminated.  The 
MVPD  will  then  have  30  days  to  elect, 
for  all  the  home  run  wiring  inside  the 
MDU  building:  (i)  To  remove  the  wiring 
and  restore  the  MDU  building  to  its 
prior  condition  by  the  end  of  the  90-day 
notice  period;  (ii)  to  abandon  and  not 
disable  the  wiring  at  the  end  of  the  90- 
day  notice  period;  or  (ill)  to  sell  the 
wiring  to  the  MDU  building  owner.  If 


the  incumbent  provider  elects  to  remove 
or  abandon  the  wiring,  and  it  intends  to 
terminate  service  before  the  end  of  the 
90-day  notice  period,  the  incvunbent 
provider  shall  notify  the  MDU  owner  at 
the  time  of  this  election  of  the  date  on 
which  it  intends  to  terminate  service.  If 
the  MDU  owner  refuses  to  purchase  the 
home  run  wiring,  an  alternative 
provider  that  has  been  authorized  to 
provide  service  to  the  MDU  by  the  MDU 
owner  may  negotiate  to  purchase  the 
wiring.  For  purposes  of  this  section, 
"home  run  wiring"  shall  refer  to  the 
wiring  fitim  the  point  at  which  the 
MVPD's  wiring  becomes  devoted  to  an 
individual  subscriber  to  the 
demarcation  point. 

(2)  If  the  parties  negotiate  a  price  for 
the  home  nin  wiring,  they  shall  have  30 
days  from  the  date  of  election  to 
negotiate  a  price.  If  the  parties  are 
unable  to  agree  on  a  price,  the 
incumbent  must  elect  one  of  the  other 
two  options  (i.e.,  abandoiunent  or 
removal)  and  notify  the  MDU  owner  at 
the  time  of  this  election  if  and  when  it 
intends  to  terminate  service  before  the 
end  of  the  90-day  notice  period.  If  the 
incimsbent  service  provider  elects  to 
abandon  its  wiring  at  this  point,  the 
abandonment  shall  become  effective  at 
the  end  of  the  90-day  notice  period  or 
upon  service  termination,  whichever 
occturs  first.  If  the  incumbent  elects  to 
remove  its  wiring  and  restore  the 
building  to  its  prior  condition,  it  must 
do  so  by  the  end  of  the  90-day  notice 
period.  If  the  incumbent  fails  to  comply 
with  any  of  the  deadlines  established 
herein,  it  shall  be  deemed  to  have 
elected  to  abandon  its  home  run  wiring 
at  the  end  of  the  90-day  notice  period. 

(b)  Unit-by-unit  disposition  of  home 
run  wiring:  (1)  Where  an  MVPD  owns 
the  home  run  wiring  in  an  MDU  and 
does  not  (or  will  not  at  the  conclusion 
of  the  notice  period)  have  a  legally 
enforceable  right  to  maintain  any 
particular  home  run  wire  dedicated  to  a 
particidar  unit  on  the  premises  against 
the  MDU  owner's  wishes,  an  MDU 
owner  may  permit  multiple  MVPDs  to 
compete  for  the  right  to  use  the 
individual  home  nm  wires  dedicated  to 
each  unit.  The  MDU  owner  must 
provide  60  days'  notice  to  the 
incumbent  MVPD  of  the  MDU  owner's 
intention  to  invoke  this  procedure.  The 
incumbent  MVPD  will  then  have  30 
days  to  provide  a  single  written  election 
to  the  MDU  owner  and  the  competing 
MVPD(s)  whether,  for  each  and  every 
one  of  its  home  nm  wires  dedicated  to 
a  subscriber  who  chooses  an  alternative 
provider's  service,  the  incimabent  MVPD 
will: 

(i)  Remove  the  wiring  and  restore  the 
MDU  building  to  its  prior  condition; 


(ii)  Abandon  the  wiring  without  ' 

disabling  it;  or 

(iii)  sell  the  wiring  to  the  MDU  owmer. 
If  the  MDU  owner  refuses  to  purchase 
the  home  run  wiring,  the  alternative 
provider  may  purchase  it.  The 
alternative  provider(s)  will  he  required 
to  make  a  similar  election  within  this 
30-day  period  for  each  home  run  wire 
solely  dedicated  to  a  subscriber  who 
switches  back  from  the  alternative 
provider  to  the  incimibent  MVPD. 

(2)  When  an  existing  MVPD  is 
notified  either  orally  or  in  writing  that 
a  subscriber  wishes  to  terminate  service 
and  that  another  service  provider 
intends  to  use  the  existing  home  run 
wire  to  provide  service  to  that  particular 
subscriber,  an  existing  provider  that  has 
elected  to  remove  its  home  run  wiring 
will  have  seven  days  to  remove  its  home 
nm  wiring  and  restore  the  building  to 
its  prior  condition.  If  the  existing 
provider  has  elected  to  abandon  or  sell 
the  wiring,  tbb  abandonment  or  sale  will 
become  effective  seven  days  from  the 
date  it  received  the  request  for  service 
termination  or  upon  actual  service 
termination,  whichever  occurs  first  If 
the  incumbent  provider  intends  to 
terminate  service  prior  to  the  end  of  the 
seven-day  period,  the  incumbent  shall 
inform  the  party  requesting  service 
termination,  at  the  time  of  such  request, 
of  the  date  on  which  service  will  be 
terminated.  The  incumbent  provider 
shall  make  the  home  nm  wiring 
accessible  to  the  alternative  provider  by 
the  end  of  the  seven-day  period  or 
within  24  hours  of  actual  service 
termination,  whichever  occurs  first 

(3)  If  the  incumbent  provider  fails  to 
comply  with  any  of  the  deadlines 
established  herein,  the  home  run  wiring 
shall  be  considered  abandoned  and  the 
alternative  provider  shall  be  permitted 
to  use  the  home  run  wiring  immediately 
to  provide  service.  The  alternative 
provider  or  the  MDU  owner  may  act  as 
the  subscriber's  agent  in  providing 
notice  of  a  subscriber's  desire  to  change 
services.  If  a  subscriber's  service  is 
terminated  without  notifying  the 
incumbent  provider  that  the  subscriber 
wishes  to  use  the  home  run  wiring  to 
receive  an  alternative  service,  the 
incumbent  provider  will  not  be  required 
to  cany  out  its  election  to  sell,  remove 
or  abandon  the  home  run  wiring;  the 
incumbent  provider  will  be  required  to 
carry  out  its  election,  however,  if  and 
when  it  receives  notice  that  a  subscriber 
wishes  to  use  the  home  run  wiring  to 
receive  an  alternative  service.  Section 
76.802  of  our  rules  regarding  the   #« 
disposition  of  cable  home  wiring  will 
apply  where  a  subscriber's  service  is 
terminated  without  notifying  the 
incumbent  provider  that  the  subscriber 
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wishes  to  use  the  home  run  wiring  to 
receive  an  alternative  service. 

(4)  The  f)arties  shall  cooperate  to 
ensxire  as  seamless  a  transition  as 
possible  for  the  subscriber. 

(5)  Section  76.802  of  our  rules 
regarding  the  disposition  of  cable  home 
wiring  will  continue  to  apply  to  the 
wiring  on  the  subscriber's  side  of  the 
cable  demarcation  point 

5.  Section  76.805  is  proposed  to  be 
added  to  read  as  follows: 

S76.806    AccMS  to  molding  and  conduits 

An  multichannel  video  service 
provider  ("MVPD")  shall  be  permitted 
to  install  one  or  more  home  nui  wires 
in  an  existing  molding  or  conduit 
where: 

(a)  Sufficient  space  is  present  to 
permit  the  installation; 

(b)  The  installation  will  not  interfere 
with  the  ability  of  an  existing  KfVPD  to 
provide  service;  and 

(c)  The  owner  of  the  multiple 
dwelling  unit  building  does  not  obfect 
to  such  installation. 

[FR  Doc  97-23303  Filed  9-2-97;  8:45  am] 
atLUNQ  cooc  wm-9t-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRParl90 

[Wrr  Dodiet  No.  97-153.  RM-8S84.  RM- 
8823.  nM  8680.  RM-8734;  FCC  97-238] 

Amendments  to  Part  90  Private  land 
Mobile  Radio  Service  Rules 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  released 
a  Notice  of  Proposed  Rule  Making  that 
proposes  several  amendments  to  the 
part  90  Private  Land  Mobile  Radio 
Services  rules.  This  action  wAs  initiated 
in  response  to  petitions  for  rulemaking 
concerning  eliminating  certain 
frequency  coordination  requirements  in 
the  Business  Radio  Service,  the 
transmission  of  safety  alerting  signals  on 
Radiolocation  Service  frequencies,  and 
modifying  construction  and  loading 
requirements  for  private,  non- 
Specialized  Mobile  Radio  systems 
operating  in  the  800  and  900  MHz 
bands.  The  proposed  rules  will  reduce 
the  regulatory  burden  on  licensees,  and 
will  promote  more  efficient  and  flexible 
use  of  the  private  land  mobile  radio 
frequency  spectrum.  Additionally, 
comments  are  requested  on  potential 
interference  problems  resulting  from 
shared  use  of  the  216-217  MHz  band 
under  parts  90  and  95  of  the  rules. 


DATES:  Comments  are  due  October  3, 
1997.  Reply  comments  are  due  October 
17. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Gene  Thomson.  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunicatioons  Bureau,  (202) 
418-0680. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (Notice).  WT 
Docket  No.  97-153.  FCC  97-239. 
adopted  July  2, 1997,  and  released 
August  25.  1997.  The  full  text  of  this 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  246. 
1919  M  Street  NW.,  Washington.  D.C. 
The  complete  text  may  be  purchased 
frt>m  the  Commission's  copy  contractor, 
ITS.  Inc..  1231  20th  St.  NW.. 
Washington.  DC  20036,  telephone  (202) 
857-3800. 

Summary  of  Notice  of  Propoaed  Rule 
Maldng 

1.  The  Commission  has  released  a 
Notice  of  Proposed  Rule  Making  that 
proposes  several  amendments  to  part  90 
of  the  rules  concerning  the  Private  Land 
Mobile  Radio  (PLMR)  Services. 

2.  In  response  to  a  Petition  for  Rule 
Making  filed  by  the  Council  of 
Independent  Communications 
Suppliers.  (RM-8623),  the  Notice 
proposes  the  elimination  of  frequency 
coordination  requirements  for  five  low- 
power  frequencies  in  the  Business  Radio 
Service. 

3.  In  response  to  a  Petition  for  Rule 
Making  filed  by  the  Radio  Association 
Defending  Airwave  Rights,  [RM-8734), 
the  Notice  proposes  to  permit  the 
transmission  of  safety  alerting  signals  in 
the  24.05-24.25  GHz  band  in  the 
Radiolocation  Service.  The  Notice  also 
proposes  to  extend  use  of  24.05-24.25 
GHz  band  frequencies  to  permit  traffic 
light  control  by  emergency  vehicles. 

4.  In  response  to  a  Petition  for  Rule 
Making  filed  by  the  Alliance  of  800/900 
MHz  Licensees,  (RM-8584),  the  Notice 
proposes  to  modify  the  construction 
requirements  for  private,  non- 
Specialized  Mobile  Radio  systems 
operating  in  the  800  and  900  MHz 
bands.  The  Notice  declines  to  also 
change  the  mobile  loading  and  reporting 
requirements  for  800  and  900  MHz  non- 
SMR  systems. 

5.  As  requested  in  a  Petition  for  Rule 
Making  filed  jointiy  by  the  Industrial 
Telecommunications  Association  and 
the  Council  of  Independent 
Communications  Suppliers,  (RM-8680), 
the  Notice  declines  to  amend  the  part  90 
and  part  13  rules  to  establish  a  PLMR 


Services  Radio  Maintainers  License  and 
to  require  persons  installing  and 
servicing  land  mobile  radio  equipment 
to  have  such  a  license. 

6.  Additionally,  the  Notice  requests 
comments  on  potential  interference 
problems  resulting  from  shared  use  of 
the  216-217  MHz  band  under  parts  90 
and  95  of  the  rules. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment,  Radio. 
Federal  Communications  Commission. 
Wiliiam  F.  CatoD. 
Acting  Secretary. 

Rule  Changes 

Part  90  of  TiUe  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Aathority:  Sees.  4.  303.  and  332.  48  StaL 
1066. 1082,  as  amended:  47  U.S.C.  154.  303. 
and  332.  imless  otherwise  noted. 

2.  Section  90.17  is  proposed  to  be 
amended  by  revising  paragraph  (e)(4)  to 
read  as  follows: 

180.17    Local  Qovsmmsnt  Radio  Sarvics. 

•        •        •        •        • 

(e)-  •  • 

(4)  A  licensee  of  a  radio  station  in  this 
service  may  operate  radio  imits  for  the 
purpose  of  determining  distance, 
direction,  speed,  or  position  by  means 
of  a  radiolocation  device  on  any 
frequency  available  for  radiolocation 
purposes  without  additional 
authorization  from  the  Commission, 
provided  type  accepted  equipment  or 
equipment  authorized  pursuant  to 
§§  90.203(b)(4)  and  (b)(5)  is  used,  and 
all  other  rule  provisions  are  satisfied.  A 
licensee  in  this  service  may  also 
operate,  subject  to  all  of  the  foregoing 
conditions  and  on  a  secondary  basis, 
radio  units  at  fixed  locations  and  in 
emergency  vehicles  that  transmit  on  the 
frequency  24.10  GHz,  both  unmodulated 
continuous  wave  radio  signals  and 
modulated  FM  digital  signals  for  the 
purpose  of  alerting  motorists  to 
hazardous  driving  conditions  or  the 
presence  of  an  emergency  vehicle. 
Unattended  and  continuous  operation  of 
such  transmitters  will  be  permitted. 
Additionally,  licensees  may  utilize  type 
accepted  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
purposes  without  additional 
authorization  and  on  a  secondary  basis. 
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3.  Section  90.19  is  proposed  to  be 
amended  by  revising  paragraph  (g)(6)  to 
read  as  follows: 

f9ai9    Police  Radio  Sarvica. 

•        •        •        *        • 

(6)  A  licensee  of  a  radio  station  in  this 
service  may  operate  radio  units  for  the 
purpose  of  determining  distance, 
direction,  speed,  or  position  by  means 
of  a  radiolocation  device  on  any 
frequency  available  for  radiolocation 
purposes  without  additional 
authorization  from  the  Commission, 
provided  type  accepted  equipment  or 
equipment  authorized  pursuant  to 
S§  90.203(b)(4)  and  (b)(5)  is  used,  and 
all  other  rule  provisions  are  satisfied.  A 
licensee  in  this  service  may  also 
operate,  subject  to  all  of  the  foregoing 
conditions  and  on  a  secondary  l»sis, 
radio  units  at  fixed  locations  and  in 
emergency  vehicles  that  transmit  on  the 
frequency  24.10  GHz.  both  unmodulated 
continuous  wave  radio  signals  and 
modulated  FM  digital  signals  for  the 
purpose  of  alerting  motorists  to 
hazardous  driving  conditions  or  the 
presence  of  an  emergency  vehicle. 
Unattended  and  continuous  operation  of 
such  transmitters  will  be  permitted. 
Additionally,  licensees  may  utilize  type 
accepted  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
purposes  without  additional 
authorization  and  on  a  secondary  basis. 

4.  Section  90.21  is  proposed  to  be 
amended  by  revising  paragraph  (e)(4)  to 
read  as  follows: 


Rf«  Radio  Sarvica. 

•        *        • 


f90J>1 

(4)  A  licensee  of  a  radio  station  in  this 
service  may  operate  radio  units  for  the 
purpose  of  determining  distance, 
direction,  speed,  or  position  by  means 
of  a  radiolocation  device  on  any 
frequency  available  for  radiolocation 
purposes  without  additional 
authorization  from  the  Commission, 
provided  type  accepted  equipment  or 
equipment  authorized  pursuant  to 
§§90.203  (b)(4)  and  (b)(5)  U  used,  and 
all  other  rule  provisions  are  satisfied.  A 
licensee  in  this  service  may  also 
operate,  subject  to  all  of  the  foregoing 
conditions  and  on  a  secondary  basis, 
radio  imits  at  fixed  locations  and  in 
emergency  vehicles  that  transmit  on  the 
frequency  24.10  GHz,  both  immodidated 
continuous  wave  radio  signals  and 
modulated  FM  digital  signals  for  the 
purpose  of  alerting  motorists  to' 
hazardous  driving  conditions  or  the 
presence  of  an  emergency  vehicle. 
Unattended  and  continuous  operation  of 


such  transmitters  will  be  permitted. 
Additionally,  licensees  may  utilize  type 
accepted  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
purposes  without  additional 
authorization  and  on  a  secondary  basis. 

5.  Section  90.23  is  proposed  to  be 
amended  by  revising  paragraph  (e)(3)  to 
read  as  follows: 

§90.23    Highway  Maintananca  Radio 
Sarvica. 

•        •        •        *        • 

(e)*  •  • 

(3)  A  licensee  of  a  radio  stati'on  in  this 
service  may  operate  radio  units  for  the 
purpose  of  determining  distance, 
direction,  speed,  or  position  by  means 
of  a  radiolocation  device  on  any 
frequency  available  for  radiolocation 
purposes  without  additional 
authorization  from  the  Commission, 
provided  type  accepted  equipment  or 
equipment  authorized  pursuant  to 
§§90.203  (b)(4)  and  (b)(5)  is  used,  and 
all  other  rule  provisions  are  satisfied.  A 
licensee  in  this  service  may  also 
operate,  subject  to  all  of  the  foregoing 
conditions  and  on  a  secondary  basis, 
radio  imits  at  fixed  locations  and  in 
emergency  vehicles  that  transmit  on  the 
frequency  24.10  GHz.  both  unmodulated 
continuous  wave  radio  signals  and 
modiUated  FM  digital  sTj^als  for  the 
purpose  of  alerting  motorists  to 
hazardous  driving  conditions  or  the 
presence  of  an  emergency  vehicle. 
Unattended  and  continuous  operation  of 
such  transmitters  will  be  permitted. 
Additionally,  licensees  may  utilize  type 
accepted  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
purposes  without  additional 
authorization  and  on  a  secondary  basis. 

6.  Section. 90. 25  is  proposed  to  be 
amended  by  revising  paragraph  (e)(3)  to 
read  as  follows: 

§90JZ5    Forastry-Consarvation  Radio 


(e)*  •  ' 

(3)  A  licensee  of  a  radio  station  in  this 
service  may  operate  radio  imits  for  the 
purpose  of  determining  distance, 
direction,  speed,  or  position  by  means 
of  a  radiolocation  device  on  any 
frequency  available  for  radiolocation 
purposes  without  additional 
authorization  from  the  Commission, 
provided  type  accepted  equipment  or 
equipment  authorized  pursuant  to 
§§90.203  (b)(4)  and  (b)(5)  is  used,  and 
all  other  rule  provisions  are  satisfied.  A 
licensee  in  this  service  may  also 
operate,  subject  to  all  of  the  foregoing 
conditions  and  on  a  secondary  bssis. 


radio  units  at  fixed  locations  and  in 
emergency  vehicles  that  transmit  on  the 
frequency  24.10  GHz,  both  unmodulated 
continuous  wave  radio  signals  and 
modulated  FM  digital  signals  for  the 
purpose  of  alerting  motorists  to 
hazardous  driving  conditions  or  the 
presence  of  an  emergency  vehicle. 
Unattended  and  continuous  operation  of 
such  transmitters  will  be  permitted. 
Additionally,  licensees  may  utilize  type 
accepted  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
purposes  without  additional 
authorization  and  on  a  secondary  basis. 

•  *        •        •        • 

7.  Section  90.27  is  proposed  to  be 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§90.27   EfnargancyMatficai  Radio  SarvioaL 

•  •        *        •        • 

(d)  Additional  frequencies  available. 
A  licmisee  of  a  radio  station  in  this 
service  may  operate  a  radio  unit  in  an 
emergency  vehicle  without  additional 
authorization  from  the  Commission  and 
on  a  secondary  basis,  that  transmits  on 
the  frequency  24.10  GHz  both  an 
unmodulated  continuous  wave  radio 
signal  and  a  modulated  FM  digital 
signal  for  the  purpose  of  alerting 
motorists  to  the  presence  of  the 
emergency  vehicle.  Continuous 
operation  of  such  transmitters  will  be 
permitted.  Additionally,  licensees  may 
utilize  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
purposes  without  additional 
authorization  and  on  a  secondary  basis. 
The  licensee  must  utilize  type  accepted 
equipment  or  equipment  authorized 
pursuant  to  §§  90.203  (b)(4)  and  (b)(5), 
and  satisfy  all  other  rule  provisions. 

8.  Section  90.53  is  proposed  to  be 
amended  by  addii^  paragraph  (c)(2)  to 
read  as  followrs: 

§90.53    Fraquancias  avaiiabia. 

•  •        •        «        • 

(2)  A  licensee  of  a  radio  station  in  this 
service  may  operate  a  radio  imit  in  an 
emergency  vehicle  without  additional 
authorization  from  the  Commission  and 
on  a  secondary  basis,  that  transmits  on 
the  frequency  24.10  GHz  both  an 
unmodulated  continuous  wave  radio 
signal  and  a  modulated  FM  digital 
signal  for  the  piupose  of  alerting 
motorists  to  the  presence  of  the 
emergency  vehicle.  Continuous 
operation  of  such  transmitters  wiU  be 
permitted.  Additionally,  licensees  may 
utilize  equipment  operating  in  the 
24.20-24.25  GHz  portion  of  the  24.05- 
24.25  GHz  band  for  traffic  light  control 
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purposes  without  additional 
authorization  and  on  a  secondary  basis. 
The  licensee  must  utilize  type  accepted 
equipment  or  equipment  authorized 
pursuant  to  §§  90.203  (b)(4)  and  {b)(5). 
and  satisfy  all  other  rule  provisions. 

•  •        •        •         * 

9.  Section  90.103  is  proposed  to  be 
amended  by  revising  paragraph  (c)(22) 
to  read  as  follows: 

§90.103    Radiolocation  Servlc*. 

•  •        •        •         * 

(22)  For  frequencies  2455  MHz, 
10,525  MHz,  and  24.125  MHz,  only 
unmodulated,  continuous  wave  (NON) 
emission  shall  be  employed.  The 
frequency  24.10  GHz.  and  frequencies  in 
the  24.20-24.25  GHZ  band  may  use 
NON  emission  along  with  an  ancillary 
FM  digital  emission.  The  frequency 
24.10  GHz  will  be  used  for  the  purpose 
of  alerting  motorists  of  hazardous 
driving  conditions  and  the  presence  of 
enleigency  vehicles.  Frequencies  in  the 
24.20-24.25  MHz  band  may  be  used  in 
emergency  vehicles  for  traffic  signal 
control.  Equipment  operating  on  24.10 
GHz  or  in  the  24.20-24.25  GHz  band 
must  keep  the  deviation  of  the  FM 
digital  signal  within  +  5  MHz. 
Equipment  operating  on  these 
frequencies  must  have  a  frequency 
stability  of  at  least  2000  ppm  and  are 
exempt  from  the  requirements  of 
§§  90.403(c].  90.403(f),  and  90.429. 

•  •         *         •         • 

10.  Section  90.175  is  proposed  to  be 
amended  by  revising  paragraph  (i)(5)  to 
read  as  follows: 

f  90.175    Frequency  coordlfiation  _ 
reQuif  ail  Mil  ts. 

•  •        •        •        • 

(!)•*• 

(5)  Applications  in  the  Industrial/ 
Business  Pool  requesting  a  frequency 
designated  for  itinerant  operations,  and 
applications  requesting  operation  on 
154.570  MHz,  154.600  MHz,  151.820 
MHz,  151.880  MHz.  and  151.940  MHz. 

•  •         •         •         * 

11.  Section  90.633  is  proposed  to  be 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

S90.633    Conventional  systems  sharing 
and  construction  raquireinanls. 


(c)  Except  as  provided  in  §  90.629, 
licensees  of  conventional  systems  must 
place  their  authorized  stations  in 
operation  not  later  than  one  year  after 
the  date  of  grant  of  the  system  license. 

(d)  If  a  station  is  not  placed  in 
operation  within  one  year,  except  as 
provided  in  §  90.629,  the  license  cancels 
automatically.  For  purposes  of  this 


section,  a  base  station  is  not  considered 
to  be  in  operation  unless  at  least  one 
associated  mobile  station  is  also  in 
operation. 

•  •        *        •        • 

12.  Section  90.651  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S  90.651    Supplamental  reports  raquirsd  of 
licensees  authorizad  under  this  subpart 

(c)  Licensees  of  conventional  systems 
must  report  the  number  of  mobile  units 
placed  in  operation  within  twelve 
months  of  die  date  of  the  grant  of  their 
license.  Such  reports  shall  be  filed 
within  30  days  from  that  datt. 

•  •         •         *         • 

IFR  Doc.  97-23301  Filed  9-2-97;  8:45  am] 
BiUJNQCOOE  e712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosptieric 
Administration 

50  CFR  Part  648 
(LD.  0e2797A] 
raN0648-AJ55 

Rsheries  of  the  Nortlieastem  United 
States;  Amendment  10  to  the  Summer 
Flounder,  Scup,  and  Black  Sea  Baas 
Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  conunents. 

SUMMARY:  NMFS  issues  this  notice  to 
advise  the  public  that  the  Mid-Atiantic 
Fishery  Muiagement  Council  (Council) 
has  submitted  Amendment  10  to  the 
Fishery  Management  Plan  for  the 
Summer  Floimder,  Scup  and  Black  Sea 
Bass  Fisheries  (FMF)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Amendment  10  proposes 
new  regulations  for  the  summer 
flounder  fishery  and  would  also  modify 
a  number  of  summer  flounder 
regulations  implemented  under 
Amendment  2  and  later  amendments  to 
the  FMP.  Copies  of  Amendment  10  may 
be  obtained  from  the  Council  (see 
ADDRESSES). 

DATES:  Comments  must  be  received  on 
or  before  November  3, 1997. 
ADDRESSES:  Send  conunents  to  Andrew 
A.  Rosenberg,  Ph.D.,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive. 


Gloucester,  MA  01930-3799.  Mark  the 
outside  of  the  envelope  "Comments  on 
Amendment  10  to  the  Summer  Floimder 
Plan." 

Copies  of  Amendment  10,  the 
environmental  assessment  and  the 
regulatory  impact  review  are  available 
from  David  R.  Keifer,  Executive 
Director,  Mid- Atlantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  S.  New  Street, 
Dover,  DE  19904-6790. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  (16  U.S.C.  1801 
et  seq.)  requires  that  each  fishery 
management  council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
the  plan  or  amendment,  immediately 
make  a  preliminary  evaluation  of  the 
amendment  and,  if  it  is  sufficient  to 
warrant  continued  review,  publish  a 
notice  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  NMFS  will  consider  the 
public  comments  in  determining 
whether  to  approve  the  plan  or 
amendment. 

Amendment  10  proposes  new 
regiilations  for  summer  flounder  and 
would  also  modify  a  number  of  existing 
summer  flounder  regulations. 
Amendment  10,  if  approved,  would: 
Modify  the  commercial  minimum  mesh 
regulations,  continue  the  moratorium  on 
entry  of  additional  commercial  vessels, 
modify  the  vessel  replacement  criteria, 
remove  provisions  that  pertain  to  the 
expiration  of  the  moratorium  permit, 
establish  a  de  minimus  status  for  states, 
allow  Federally  permitted  charter/party 
vessels  issued  a  permit  by  their  state  to 
possess  fillets  less  than  the  minimum 
size,  and  prohibit  transfer  of  summer 
flounder  at  sea.  Because  Amendment  10 
has  been  prepared  by  both  the  Council 
and  the  Atiantic  States  Marine  Fisheries 
Commission  (Commission),  there  is  an 
additional  management  measure  in  the 
amendment  that  would  be  implemented 
by  the  Commission  as  part  of  its 
interstate  management  process.  This 
measure  would  require  that  states 
document  all  summer  flounder 
commercial  landings  in  their  state. 

Amendment  10  reevaluated  the  state- 
by-state  commercial  quota  allocation 
system  implemented  by  Amendment  2. 
After  receiving  and  considering  public 
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comments,  the  CoimcU  voted  to 
maintain  the  current  allocation  system. 
The  transmit  date  for  Amendment  10 
is  August  27, 1997.  A  proposed  rule  that 
would  implement  the  amendment  may 
be  published  in  the  Federal  Register 
within  15  days  of  the  transmit  date, 
following  an  evaluation  by  NMFS  under 
the  procedures  of  the  Magnuson-Stevens 
Act  Public  comments  on  the  proposed 
rule  must  be  received  by  the  end  of  the 
comment  period  on  Amendment  10, 
which  is  November  3, 1997  in  order  to 
be  considered  in  the  decision 
concerning  approval  or  disapproval  of 
the  amendment 

Authoritjr:  16  U.S.C.  1801  et  seq. 

Dated:  August  27. 1997. 
Bnice  Morahead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  97-23280  Filed  »-2-97;  8:45  am] 
BNJJNQ  CODE  3610-22-F 
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Notices 


> 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  mles  ttut  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings.  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
staten>ents  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  ttw  Secretary 

National  Commissior  on  Small  Farms; 
Meetings 

AQBICY:  Office  of  the  Secretary,  USDA. 

ACTION:  Notice  of  public  meeting. 
Correction:  In  the  Federal  Register  of 
August  28, 1997.  on  page  45617  in  the 
3rd  coltimn,  in  the  11th  line,  "1:00 
p.m."  is  corrected  to  read  "9:00  ajn." 

SUMMARY:  The  USDA  National 
Coniinission  on  Small  Farms  published 
a  document  in  the  Federal  Register,  PR 
doc.  97-22976  on  page  45617.  This 
notice  serves  as  a  correction  to  the 
meeting  time: 

Correction:  In  the  Federal  Register  of 
August  28, 1997,  on  page  45617  in  the 
3rd  cottunn,  in  the  llth.line,  "1:00 
p.m."  is  corrected  to  read  "9:00  a.m." 

FOR  FURTHER  MFORMATKM  COffTACT: 
Jennifer  Yezak  Molen,  Director,  National 
Conmiission  on  Small  Farms,  at  the 
address  above  or  at  (202)  690-0648  or 
(202)  690-0673.  The  fax  number  is  (202) 
720-0596. 

PLACE,  DATE  AND  TME  OF  MEETMO:  The 
Commission's  third  public  meeting  is 
September  10  and  11  at  the  Jefferson 
Auditoriimi,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Washington,  D.C  The 
meeting  is  open  to  the  public.  On 
September  10,  the  Commission  will 
meet  from  9:00  p.m.  to  5:00  p.m.  to  hear 
public  testimony.  On  September  11,  the 
Commission  will  meet  from  8:00  a.m.  to 
5:00  p.m.  to  conduct  Commission 
business. 

PMvUeS.RMd, 

Acting  Assistant  Secretary  far 

Administration. 

(FR  Doc.  97-23458  Filed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Dodiet  Na  97-063N] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AQBICY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 
(OMB)  regulations,  this  notice 
annoimces  the  Food  Safety  and 
Inspection  Service's  (FSIS)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection  package  regarding  ante- 
mortem  and  post-mortem  inspection. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  3, 1997. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA,  300  12th  Street  SW, 
Washington,  DC  20250-3700.  (202)  720- 
0346. 

SUPPI-EMENTARY  INFORMATION: 

Title:  Ante-Mortem  and  Post-Mortem 
Inspection. 

OMB  Number  0583-0090. 

Expiration  Date  of  Approval: 
November  30, 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  FSIS  has  been  delegated  the 
authority  lo  exercise  the  functions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.).  These  statutes  mandate  that  FSIS 
protect  the  public  by  ensuring  that  meat 
and  poultry  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

FSIS  is  requesting  an  extension  and 
revision  to  the  information  collection 
package  addressing  meat  and  poultry 
paperwork  and  recordkeeping 
requirements  regarding  ante-mortem 
and  post-mortem  inspection.  Such 
information  collections  are  necessary  to 
ensure  that  meat  and  poultry  products 
are  wholesome  and  unadulterated. 
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FSIS  permits  poultry  establishments 
to  operate  under  the  Streamlined 
Inspection  System  (SIS),  the  New  Line 
Speed  (NELS)  Inspection  System,  or  the 
New  Turkey  Inspection  (NTI)  System. 
These  systems  are  post-mortem 
inspection  systems  that  have  enabled 
the  poultry  industry  to  increase  their 
daily  production.  To  operate  under  SIS 
for  broilers  and  Cornish  game  hens, 
establishments  must  request  and  receive 
approval  from  the  Agency. 
Establishments  operating  under  NELS 
and  NTI  must  develop  and  maintain  a 
partial  quality  control(PQC)  programs. 
There  are  information  collection 
requirements  associated  with  the 
request,  approval,  and  daily  operations 
of  these  systems.  FSIS  program 
employees  review  the  records  relating  to 
the  systems  operation  at  least  three 
times  a  week  to  verify  regulatory 
compliance. 

Meat  and  poultry  establishments 
wishing  to  slaughter  animals  treated 
with  experimental  biological  products, 
drugs  or  chemicals  must  provide  certain 
information  and  supporting  data  for 
review  by  the  Agency  before  approval 
may  be  granted.  Also,  persons  or  entities 
wishing  to  obtain  specimens  of 
diseased,  condemned  or  inedible 
material  must  submit  information  to 
FSIS. 

Because  of  the  continued  need  for 
these  information  collection  activities. 
FSIS  is  requesting  OMB  extension  for 
and  revision  of  the  Information 
Collection  Request  covering  information 
collection  activities  related  to  these 
requirements. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.0216572  hours  per  response. 

Respondents:  Meat  and  poultry 
establishments. 

Estimated  Number  of  Respondents: 
1.114. 

Estimated  Number  of  Responses  per 
Respondent:  817.20466. 

Estimated  Total  Annual  Burden  on 
Respondents:  19,716  houn. 

Copies  of  this  information  collection 
assessment  and  conmients  can  be 
obtained  from  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA,  300  12th  Street  SW. 
Room  109,  Washington,  DC  20250- 
3700,  (202)  720-0346. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  FSIS's  functions,  including  whether 
the  information  will  have  practical 
utility:  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  conmients  will 
also  become  a  matter  of  public  record. 


Dated:  August  26. 1997. 
ThoiiMs  J.  Billy, 
Administrator. 
(FR  Doc.  97-23249  Filed  9-2-97;  8:45  am) 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Combining  a  Currently  Approved 
Information  Collection  With  New 
Information  Collections 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

StJMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Forest  Service  announces  its  intent  to 
extend  one  information  collection  and 
combine  it  with  two  new  information 
collections.  Authorization  for 
information  collection,  FS-2400-8- 
Forest  Products  Free  Use  Permit  (OMB 
Number  0596-0095)  expires  October  31. 
1997.  It  is  this  information  collection 
under  which  the  Forest  Service  intends 
to  combine  two  new  information 
collections:  FS-240O-l-Fore8t  Products 
Removal  Permit  aad  Cash  Receipt  and 
FS-2400-4-Fore8t  Products  Sale  Permit 
and  Cash  Receipt. 

The  collected  information  is 
necessary  to  ensure  that  applicants  meet 
the  requirements  of  the  forest  products 
removal  program;  that  permittees 
obtaining  free  use  of  for»st  products 
qualify  for  the  free-use  program;  that 
applicants  purchasing  permits  non- 
competitively  to  harvest  forest  products 
do  not  exceed  the  authorized  limit  in  a 
fiscal  year;  and  that  permittees  can  be 
identified  in  the  field  by  Forest  Service 
compliance  personnel. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  November  3. 1997. 


ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Forest 
Management  (MAIL  STOP  1105),  Forest 
Service,  USDA,  PO  Box  96090. 
Washington,  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Naylor.  Forest  Management  Staff,  at 
(202)  205-0858. 

SUPPI.EMENTARY  INFORMATION: 
Background 

Under  16  U.S.C.  551,  individuals  and 
other  Federal  agencies  planning  to 
remove  forest  products  from  the 
National  Forests  must  obtain  a  permit 
To  obtain  ai  permit,  applicants  must 
meet  the  criteria  at  36  CFR  223.1,  223.2, 
and  223.5  through  223.13  under  which 
free  use  or  sale  of  timber  or  forest 
products  is  authorized.  Upon  receiving 
a  permit,  the  permittee  must  comply 
with  the  terms  of  the  permit  at  36  CFR 
261.6  that  designate  the  forest  products 
that  can  be  harvested  and  under  what 
conditions,  such  as  limiting  harvest  to  a 
designated  area  or  permittijag  harvest  of 
only  specifically  designated  material. 

For  over  20  years,  I^rest  Service 
Regional  offices  have  been  issuing 
Forest  Product  Removal  Permits,  with 
each  Region  developing  its  own  Forest 
Product  Removal  Permit  form  and 
policies.  To  ensure  more  consistent 
management  of  the  forest  products 
programs,  the  Forest  Service  has 
developed  two  new  national  permit 
forms  to  replace  regional  forms:  FS^ 
240O-1 -Forest  Products  Removal  Permit 
and  Cash  Receipt  to  sell  timber 
products,  such  as  fuelwood,  or  forest 
products,  such  as  Christmas  trees  and 
pine  cones,  and  FS-2400-4-Forest 
Products  Sale  Penttit  and  Cash  Receipt 
to  sell  timber  products,  such  as 
sawtimber  or  fuelwood. 

When  applying  for  forest  products 
removal  permits,  applicants,  depending 
on  what  timber  or  forest  products  they 
intend  to  remove,  must  answer 
questions  on  one  or  more  of  the 
following  forms: 

Form  FS-240O-l-Fore8t  Products  Removal 
Permit  and  Cash  Receipt  is  new  and  will 
implement  regulations  at  36  CFR  223.1  and 
223.2  governing  the  sale  of  forest  products, 
such  as  Christinas  trees  or  pinecones; 

Form  FS-2400-4-ForB8t  Products  Sale 
Permit  and  Cash  Receipt  is  new  and  will  be 
used  to  sell  timber  products,  such  as 
sawtimber,  or  forest  products,  such  as 
fuelwood;  and  « 

Form  FS-24O0-»-Forest  Products  Free  Use 
Permit  is  an  existing  form  tiiat  will  be 
extended.  It  is  used  to  allow  free  use  of 
timber  or  forest  products  (36  CFR  223.5 
through  223.13). 

Each  form  implements  different 
regulations  and  has  difierent  provisions 
for  compliance,  but  all  three  forms 


collect  similar  information  from  the 
applicant  for  related  purposes, 
llierefore,  the  Forest  Service  intends  to 
combine  the  three  information 
collections  under  one  authorization 
number,  OMB  No.  0596-0095,  which 
currently  covers  only  FS-2400-8-Fore8t 
Products  Free  Use  Permit.  OMB 
authorization  of  FS-2 400-8  expires 
October  31, 1997.  The  Forest  Service  is 
requesting  an  extension  of  this 
information  collection. 

The  Forest  Service  will  use  the 
information  collected  on  these  three 
forms  to  ensure  that  permittees 
obtaining  free  use  of  timber  or  forest 
products  qualify  for  the  free-use 
program  and  do  not  receive  product 
value  in  excess  of  the  $20  amount  that 
District  Rangers  or  $100  amount  that 
Forest  Supervisors  are  authorized  to 
approved  in  a  fiscal  year  (36  CFR  223.8); 
to  ensure  that  applicants  purchasing 
permits  non-competitively  to  harvest 
timber  or  forest  products  do  not  exceed 
the  authorized  $10,000  limit  in  a  fiscal 
year  (16  U.S.C  472(a));  and  to  ensure 
that  permittees  can  be  identified  in  the 
field  by  Forest  Service  compliance 
persoimel. 

An  applicant  is  not  restricted  to  one 
permit.  An  applicant  may  apply  for  as 
many  product  removal  permits  as  they 
deem  necessary  to  meet  thefr  needs.  For 
example,  an  applicant  may  obtain  bee 
use  of  a  timber  product,  such  as 
firewood,  using  FS-240O-8-ForBSt 
Products  Free  Use  Permit  and  still 
purchase  a  Christmas  tree  using  F^ 
2400-1-Forest  Product  Removal  Permit 
and  Cash  Receipt. 

Data  gatherea  in  these  information 
collections  are  not  available  from  other 
sources. 

Description  oflnformation  Collection 

The  following  describes  the 
information  collection  to  be  extended 
and  combined  with  two  new 
information  collections:  FS-2400-1- 
Forest  Products  Removal  Permit  and 
Cash  Receipt  and  FS-240O-l-Fore8t 
Products  Removal  Permit  and  Cash 
Receipt  and  FS-2400-4-Forest  Products 
Sale  Permit  and  Cash  Receipt. 
Descriptions  of  these  information 
collections  follow  the  description  of  FS- 
2400-8. 

Title:  FS-2400-6— Forest  Products 
Free  Use  Permit. 

OMB  Number:  0596-0095. 

Expiration  Date  of  Approval:  October 
31, 1997. 

Type  of  Request:  Extend  this 
information  collection  and  combine 
with  FS-2400-1  and  FS-2400-4. 

Abstract:  The  agency  uses  the 
collected  data  to  ensure  that  applicants 
meet  the  criteria  for  free  use  of  timber 
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or  forest  products  authorized  by 
regulations  at  36  CFR  223.5  through 
223.13  and  that  permittees  comply  with 
the  regulations  and  terms  of  the  permit. 

Individuals  usually  request  permits  in 
person  at  the  Forest  Service  office 
issuing  the  permit.  Forest  Service 
personnel  ask  applicants  to  respond  to 
questions  that  include  their  name, 
address,  and  identification  number.  The 
identification  number  can  be  a  tax 
identification  number,  social  security 
number,  drivers  license  number,  or 
other  unique  number  identifying  the 
applicant.  Forest  Service  personnel 
enter  the  information  onto  the 
computerized  permit  database  for  easy 
retrieval  for  subsequent  requests  for 
permits  by  the  same  individual.  The 
information  also  is  entered  onto  a  hard 
copy  of  a  permit.  The  applicant  signs 
and  dates  the  permit.  Forest  Service 
personnel  issuing  the  permit  discuss  the 
terms  and  conditions  of  the  permit  with 
the  applicant.  Permittees  may  be 
required  to  maintain  a  product  removal 
record  on  the  permit  form. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Burden:  8  minutes. 

Type  of  Respondents:  Individuals. 

Estimated  Number  of  Respondents: 

24,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,195  hours. 

Description  of  Infionnation  CoUectioii 

The  following  describes  a  new 
information  collection  that  will  be 
combined  with  FS-2400-8— Forest 
Products  Free  Use  Permit  (OMB  Number 
0596—0095): 

Title:  FS-2400-4— Forest  Products 
Sale  Permit  and  Cash  Receipt 

OMB  Number:  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  The  following 
describes  a  new  collection  requirement 
and  has  not  received  approval  by  the 
Office  of  Management  and  Budget. 

Abstract:  The  agency  will  use  the 
collected  data  to  ensure  that  applicants, 
seeking  to  remove  timber  or  forest 
products  from  National  Forest  System 
lands,  meet  the  criteria  under  which 

sale  of  timber  or  forest  products  is  

authorized  by  the  regulations  at  36  CFR 
223.88  and  to  ensure  that  permittees 
comply  with  regulations  and  terms  of 
the  permit  at  36  CFR  261 .6. 

Individuals  and  persons  representing 
small  businesses  usually  request 
permits  in  person  in  the  Forest  Service 
office  issuing  the  permit.  Forest  Service 
personnel  will  ask  applicants  to  respond 
to  questions  that  include  their  name. 


address,  and  tax  identification  number. 
Forest  Service  personnel  will  enter  the 
information  onto  the  computerized 
permit  database,  where  the  information 
win  be  maintained  for  easy  retrieval  for 
subsequent  requests  for  permits  by  the 
same  individual.  The  information  also 
will  be  entered  onto  a  hard  copy  of  a 
permit.  The  applicant  will  sign  and  date 
the  permit.  Forest  Service  personnel 
issuing  the  permit  will  discuss  the  terms 
and  conditions  of  the  permit  with  the 
applicant 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Burden:  8  minutes. 

Type  of  Respondents:  Individuals  and 
sm^  businesses. 

Estimated  Number  of  Respondents: 

2500. 

Estimated  Number  ofRespons^  per 
Respondent:  1.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  190  hours. 

Description  of  Infennstion  Collection 

The  following  describes  a  new 
information  collection  that  will  be 
combined  with  FS-2400-8— Forest 
Products  Free  Use  Permit  (OMB  Number 
0596—0095): 

Title:  FS-2400-1— Forest  Products 
Removal  Permit  and  Cash  Receipt 

OMB  Number:  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  The  following 
describes  a  new  collection  and  has  not 
received  approval  from  the  Office  of 
Management  and  Budget. 

Abstraft:  The  agency  will  use  the 
collected  data  to  ensiu«  that  applicants 
meet  the  criteria  under  which  the  sale 

of  Umber  or  forest  pnhiucts  Is  

authorized  by  the  regulations  at  36  CFR 
223.88  and  to  ensure  that  permittees 
comply  with  regulations  and  terms  of 
the  permit  at  36  CFR  261.6. 

Individuals  and  persons  representing 
small  businesses  usually  request 
permits  in  person  in  the  Forest  Service 
office  issuing  the  permit.  The 
information  collected  includes  the 
applicant's  name,  address,  and 
identification  number.  The 
identification  number  can  be  a  tax 
identification  number,  social  security 
number,  drivers  license  number,  or 
other  unique  number  identifying  the 
applicant  Forest  Service  personnel  will 
ent^  the  information  onto  the 
computerized  permit  database,  where 
the  information  will  be  maintained  for 
easy  retrieval  for  subsequent  permits 
issued  to  the  same  individual.  The 
information  also  will  be  entered  onto  a 
hard  copy  of  a  permit.  The  applicant 
will  sign  and  date  the  permit.  Forest 
Service  personnel  issuing  the  permit 


will  discuss  the  terms  and  conditions  of 
the  permit  with  the  applicant 
Permittees  may  be  required  to  maintain 
a  product  removal  record  on  the  permit 
form. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  8  minutes. 

Type  of  Respondents:  Individuals. 

Estimated  Number  of  Respondents: 

846,000. 

Estimated  Number  of  Responses  per 
Respondent:  1.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  39,940  hours. 

Commenti  Are  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments,  including 
name  and  address  when  provided,  will 
become  a  matter  of  public  record. 

Dated:  August  15. 1997. 
Ranald  E.  Stewart. 
Acting  Associate  Chief. 
[FR  Doc.  97-23263  Filed  9-2-97;  8:45  am] 
BtUMQ  COOe  M10-11-M 


COMMISSION  ON  CIVIL  RiQHTS 

Agenda  and  Notica  of  Public  Meeting 
of  the  Kentucky  Advlaory  Committee 

Notice  is  hereby  given,  pursuant  to 
•  the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Kentucky  Advisory  Committee  to  the 
Commission  will  convene  at  12:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
September  17, 1997,  at  the  Louisville 
and  Jefferson  Coimty  Metropolitan 
Sewer  District,  700  West  Liberty  Street 
(at  7th  Street),  Louisville,  Kentucky 
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40203.  The  purpose  of  the  meeting  is  to: 
(1)  Hold  a  press  conference  to  release 
the  report.  Bias  and  Bigotry  in 
Kentucky:  (2)  discuss  the  status  of  the 
Commission  and  civil  rights  progress/ 
problems  in  Kentucky  and  the  Nation; 
and  (3)  discuss  plans  for  adopting  a  new 
project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Emily  C.  Boone, 
502-585-3430,  or  Bobby  D.  Doctor, 
Director  of  the  Southern  Regional 
Office,  404-562-7000  (TDD  404-562- 
7004).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  21, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc.  97-23320  Filed  9-2-97;  8:45  am] 

SNJJNQ  COOe  «9S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put)lic  Meeting 
of  ttie  North  Daltota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  8:45  a.m. 
and  adjourn  at  8:00  p.m.  on  Wednesday, 
September  24, 1997,  at  the  Radison 
Hotel,  201  North  Fifth  Street,  Fargo, 
North  Dakota  58102.  The  purpose  of  the 
meeting  is  to  hold  a  factfinding  meeting 
on  civil  rights  enforcement  in  North 
Dakota. 

Perscms  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Betty  Mills, 
701-223-4643,  or  John  Dulles,  Director 
of  the  Rocky  Mountain  Regional  Office, 
303-866-1400  (TDD  303-866-1049). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regtilations  of  the  Commission. 


Dated  at  Washington,  DC,  August  25, 1997. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-23319  Filed  9-2-97;  8:45  am) 
BuxMacooe  esas-oi-p 

COMMISSION  ON  aVIL  RIQHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wisconsin  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjoiun  at  4:00  p.m.  on  Wednesday. 
September  17, 1997,  at  the  Milwaukee 
Hilton.  509  W.  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53203.  The 
purpose  of  the  meeting  is  to  discuss 
dvil  rights  issues  and  plan  futiue 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Geraldine 
McFadden,  414-444-1952,  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8362).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  21, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  97-23321  Filed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

[C-649-401] 

Certain  Apparel  From  Thailand: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 


countervailing  duty  (CVD)  order  on 
certain  apparel  from  Thailand.  We 
preliminarily  determine  the  net  bounty 
or  grant  to  be  that  described  in  the 
"Preliminary  Results  of  Review" 
section.  If  the  final  results  remain  the 
same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTTVE  DATE:  September  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  or  Kathleen  Lockard, 
Office  of  CVD/ AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  I>epartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  12, 1985,  the  Department 
published  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order;  Certain 
Apparel  from  Thailand  (50  FR  9819) 
[Certain  Apparel).  On  March  13, 1992, 
the  Department  pubUshed  a  Notice  of 
Intent  to  Revoke  Countervailing  Duty 
Orders  (57  FR  8860).  We  received  a 
timely  objection  to  the  Department's 
intended  revocation  and  a  request  for  an 
administrative  review  of  the  review 
period  Jantiary  1, 1991.  through 
December  31,  1991,  from  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU).  The  review 
was  initiated  on  April  13, 1992.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  (57  FR  12797). 

SubsequenUy,  the  Royal  Thai 
Government  (RTG)  filed  comments  on 
the  ACTWU's  objection  to  the 
revocation  of  the  order,  claiming  that 
the  ACTWU  lacked  standing  under  19 
U.S.C.  §  1677(9)(D)  to  object  to 
revocation  on  a  number  of  the  like 
products  covered  by  the  CVD  order.*  On 
July  19, 1996,  the  CKspartment 
preliminarily  determined  that  the 
ACTWU  had  standing  for  57  of  the  87 


■  On  May  26, 1995.  the  Departinent  published 
Opportunity  to  Request  a  Section  753  Injury 
Investigation  (60  FR  27693).  Because  no  domestic 
interested  parties  exercised  their  right  under  section 
753(a)  of  the  Act,  as  amended  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  to  request  an 
injury  investigation,  the  International  Trade 
Commission  made  a  negative  injury  determination 
with  respect  to  this  order,  pursuant  to  section 
753(b)(4)  of  the  Act.  As  a  result,  the  Department 
revoked  this  countervailing  duty  order,  effective 
lanuary  1,  1905,  pursuant  to  section  753[bH3)(B)  of 
the  Act.  See  Revocation  of  CountervaHing  Duty 
Orders  (60  FR  40568.  August  9, 1995). 
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apparel  like  products  covered  by  the 
CVD  order.  On  January  3.  1997,  the 
Department  pubUshed  a  Notice  of 
Determination  to  Amend  Revocation,  in 
Part,  of  Countervailing  Duty  Order  (62 
FR  392)  which  amended  the  effective 
date  of  the  revocation  of  the  CVD  order 
on  certain  apparel  from  Thailand  from 
January  1. 1995  to  January  1, 1991.  with 
respect  to  the  30  like  products  for  which 
the  ACTWU  was  found  not  to  have 
standing.  In  that  notice,  we  also  stated 
that  we  would  continue  the 
administrative  review  of  the  remaining 
products  for  which  the  ACTWU  was 
found  to  have  standing,  covering  the 
period  January  1  through  December  31, 
1991.  This  review  now  covers  the 
products  identified  in  the  Scope  of 
Review  section  below. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
certain  apparel  from  Thailand.  Such 
merchandise  is  described  in  detail  in 
the  Appendix  to  this  notice. 

Best  Information  Available  (BIA) 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  BIA  "whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation."  19  U.S.C. 
§  1677e(c){1988);  see  also  19  CFR 
§  355.37(1994).  hi  determining  what  rate 
to  use  as  BIA,  the  Department  follows  a 
two-tiered  methodology.  The 
Department  assigns  lower  BIA  rates  to 
those  respondents  who  cooperated  in  an 
administrative  review  (tier  two)  and 
rates  based  on  more  adverse 
assumptions  for  respondents  who  did 
not  cooperate  in  the  review,  or  who 
significantly  impeded  the  proceeding 
(tier  one).  See  Allied  Signal  Aerospace 
Co.  v.  United  States,  996  F  2d.  1185, 
1191-92  (Fed.  Cir.  1993){A/ijed-Signa7). 

In  this  review,  Mahboonkrong 
Trading  Co.,  Ltd.,  UMC  International 
Co.,  Ltd.,  and  Agason  (Thailand),  Ltd. 
did  not  provide  responses  to  the 
Department's  questionnaire.  However, 
in  its  response,  the  RTG  certified  that 
these  companies  have  ceased 
operations,  and,  where  available,  the 
RTG  provided  information  from 


government  records  on  their  behalf.  The 
RTG's  response  indicates  that  these 
companies  had  gone  out  of  business 
prior  to  the  time  when  the  Department 
forwarded  the  questionnaire  for  this 
review.  Pursuant  to  the  Department's 
practice,  we  assign  second-tier  BIA  to 
companies  which  have  gone  out  of 
business  and  therefore  are  unable  to 
respond  to  the  Department's 
questionnaires.  See,  e.g..  Certain  Fresh 
Cut  Flowers  from  Colombia;  Final 
Results  of  Antidumping  Administrative 
Review  and  Notice  of  Revocation  of 
Order  (In  Part)  (56  FR  15159. 15173. 
March  31, 1994).  Therefore,  in 
accordance  with  section  776  of  the  Act 
and  Allied-Signal,  we  are  using  a 
second-tier  BIA  rate  for  these  companies 
based  on  the  highest  program  rates 
calculated  for  responding  companies. 

In  certain  instances,  individual 
companies  had  no  longer  retained 
detidled  information  on  the  use  of 
programs.  The  RTG  provided 
information  from  government  records 
on  behalf  of  these  companies.  To  the 
extent  that  the  government  information 
was  sufficient,  we  used  this  information 
in  our  calculations.  If  the  government 
information  was  insufficient,  in 
accordance  with  section  776  of  the  Act 
and  Allied-Signal,  we  used  a  second-tier 
BIA  rate  for  individual  programs  based 
on  the  highest  rate  found  for  responding 
companies  who  used  that  program 
during  this  review.  One  program,  the 
Investment  Promotion  Act  (IPA), 
provides  for  several  different  types  of 
benefits.  The  responding  companies  all 
certified  that  they  did  not  use  any 
benefits  under  the  IPA  during  the  period 
of  review,  except  for  two  companies 
which  reported  receiving  benefits  imder 
Section  28  of  the  IPA.  In  addition,  the 
RTG  reported  that  one  non-responding 
company  was  eligible  for  benefits  under 
Section  36(4)  of  the  IPA,  but  the  RTG 
did  not  provide  information  as  to 
whether  the  company  received  benefits 
under  this  provision.  Therefore,  because 
no  IPA  benefits  were  found  to  have  been 
used  in  the  original  countervailing  duty 
investigation  and  because  Section  36(4) 
was  not  used  by  a  responding  company, 
we  are  basing  BIA  on  the  IPA  program 
rate  calculated  for  the  1994 
administrative  review  of  the' 
countervailing  duty  order  on  certain  ball 
bearings  from  Thailand,  Certain  Ball 
Bearings  from  Thailand:  Notice  of  Final 
Results  of  Administrative  Review  (62  FR 
728,  January  6, 1997),  which  is  the  only 
proceeding  in  which  benefits  under 
which  Section  36(4)  of  the  IPA  were 
examined. 


Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  accordance  with  section  706  of  the 
Act  and  Ceramica  Regiomontana,  S.A. 
V.  United  States,  853  F.  Supp.  431,  439 
(CTT  1994).  we  calculated  the  net  bounty 
or  grant  on  a  country-wide  basis  by  first 
calculating  the  rate  for  each  company 
subject  to  the  administrative  review.  We 
then  weighted  the  rate  received  by  each 
company  by  its  share  of  total  Thai 
exports  to  the  United  States  of  subject 
merchandise  examined,  including  all 
companies,  even  those  with  de  minimis 
rates  and  rates  based  on  BIA.  We  then 
summed  the  individual  companies' 
weighted  rates  to  determine  the  country- 
wide, weighted-average  rate  from  all 
programs  benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  coimtry-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§  355.7.  we  proceeded  to  the  next  step 
and  examined  the  net  rate  calculated  for 
each  company  to  determine  whether 
individual  company  rates  differed 
significantly  from  the  weighted-average 
coimtry-wide  rate,  pursuant  to  19  CFR 
§  355.22(d)(3).  Two  companies  had 
significantly  different  net  rates  during 
the  review  period.  These  companies  are 
treated  separately  for  assessment  and 
cash  deposit  piuposes.  All  other 
companies  are  assigned  the  country- 
wide rate.  See  "Preliminary  Results  of 
Review"  section,  below. 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 
A.  Export  Packing  Credits 

Export  packing  credits  (EPCs)  are 
short-term  pre-shipment  export  loans, 
provided  and  recorded  on  a  shipment- 
by-shipment  basis.  These  loans  are 
provided  through  commercial  banks  for 
up  to  100  percent  of  the  shipment  value, 
and  the  Bank  of  Thailand  (BOT)  will 
rediscount  up  to  50  percent  of  the 
commercial  bank  loan.  Under  the 
"Regulations  of  the  Bank  of  Thailand 
Re:  The  Purchasing  of  Promissory  Notes 
Arising  from  Exports"  (B.E.  2531), 
effective  October  1,  1988,  the 
commercial  banks  charged  the  borrower 
a  maximimi  of  10  percent  interest  per 
annum  for  the  export  credit,  and  the 
BOT  rediscounted  these  loans  at  5 
percent  interest  for  large  exporters  and 
4  percent  interest  for  small  exporters.  To 
qualify  for  the  repurchase  arrangement, 
promissory  notes  must  be  supported  by 
a  letter  of  credit,  sales  contract, 
purchase  order,  or  warehouse  receipt. 

The  notes  are  available  for  a 
maximum  of  180  days  and  interest  is 
payable  on  the  due  date  of  the  loan.  The 
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due  date  of  the  promissory  note  does 
not  fall  beyond  the  expiry  date  of  the 
letter  of  credit,  ten  days  after  the 
delivery  date  indicated  on  the.  sales 
contract  or  purchase  order,  or  the  date 
when  the  stored  goods  were  due  to  be 
discharged  from  the  warehouse  in  the 
case  of  goods  backed  by  a  warehouse 
receipt.  The  loan  must  be  repaid  witLin 
two  days  of  shipment,  whether  or  not 
this  occurred  before  the  due  date  of  the 
note.  In  addition,  within  60  days  of 
receipt  of  a  packing  credit  loan,  the 
exporter  must  submit  a  Purchase  of 
Goods  Report  to  the  BOT. 

If  the  commercial  bank  does  not  meet 
the  terms  of  the  loan,  the  BOT  charges 
the  commercial  bank  a  penalty, 
retroactive  to  the  first  day  of  the  loan, 
at  6.5  percent.  If  the  exporter  does  not 
meet  the  terms  of  the  loan,  the 
commercial  bank  passes  on  to  the 
borrower  the  additional  6.5  percent 
penalty  charge.  If  the  exporter  can  prove 
that  shipment  of  the  goods  took  place 
within  60  days  after  tiie  due  date,  the 
penalty  is  refimded  to  the  conmiercitd 
bank  by  the  BOT  and  the  commercial 
bank  credits  the  exporter's  account.  The 
purpose  of  the  penalty  charge  is  to 
ensure  that  companies  are  using  the 
EPCs  to  finance  export  sales. 

In  the  original  investigation,  this 
program  was  determined  to  be 
countervailable  because  the  loans  were 
provided  only  to  exporters  and  they 
were  provided  at  preferential  rates  (see 
Certain  Apparel).  There  has  been  no 
new  information  or  evidence  of  changed 
circumstances  placed  on  the  record  of 
this  review  to  warrant  reconsideration 
of  this  program's  countervailability.  For 
companies  for  which  we  have  specific 
information  on  EPC  usage,  we  compared 
the  amount  of  interest  paid  for  EPCs 
during  the  period  of  review  with  the 
amount  of  interest  that  would  have  been 
paid  at  tbe  commercial  benchmark  rate. 
As  the  benchmark,  we  used  the 
weighted  average  of  the  minimum  loan 
rate  (MLR)  and  the  minimum  overdraft 
rate  (MOR)  as  reported  in  the  Bank  of 
Thailand  Quarterly  Bulletin.  In  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Steel  Wire  Rope  from  Thailand 
(56  FR  46299;  September  11. 1991),  the 
Department  determined  that  the  MLR 
and  MOR  reflected  the  predominant 
sources  of  short  term  commercial 
financing  in  Thailand.  Use  of  the 
weighted-average  of  the  MLR  and  MOR 
rates  as  the  benchmark  for  EPCs  was 
also  upheld  by  the  United  States  Court 
of  International  Trade  (CTT).  See  Royal 
Thai  Government  and  TTU  Industrial 
Corp.  v  United  States,  850  F.Supp.  44. 
51  (OT  1994). 


For  each  of  the  companies  for  which 
we  have  specific  information  on  EPC 
usage,  we  calculated  the  rate  by 
subtracting  the  total  interest  on  EPCs  for 
shipment  to  the  United  States  that  the 
company  actually  paid  during  the 
review  period  from  the  total  amount  of 
interest  that  would  have  been  paid  at 
the  benchmark^ratej^nd  dividing  this 
benefit  by  the  company's  total  exports  to 
the  United  States.  For  companies  for 
which  we  lack  specific  information  on 
EPC  usage,  we  are  assigning  as  BIA  the 
highest  rate  calculated  for  a  responding 
company  as  discussed  in  the  "Best 
Information  Available"  section  above. 
On  this  basis,  we  preliminarily 
determine  the  weighted  average  bounty 
or  grant  under  this  program  to  be  0.55 
percent  ad  valorem. 

B.  Tax  Certificates  for  Exports 

The  RTG  issues,  to  exporters  of 
record,  tax  certificates  which  are 
transferrable  and  which  rebate  indirect 
taxes  and  import  duties  levied  on  inputs 
used  to  produce  exports.  This  rebate 
program  is  provided  for  in  the  Tax  and 
Duty  Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act  (Tax  and 
Duty  Act). 

The  Tax  Certificate  program  has  two 
rates.  The  "A"  rate  rebates  both  import 
duties  and  indirect  domestic  taxes  and 
is  available  to  companies  that  have  not 
otherwise  had  duties  refunded.  The  "B" 
rate  rebates  only  indirect  domestic  taxes 
and  is  claimed  by  exportere  who  have 
not  paid  import  duties,  or  who 
participate  in  Thailand's  customs  duty 
drawback  program  or  duty  exemption 
program  on  imported  raw  materials,  or 
who  do  not  import  raw  materials  for  use 
in  production.  Companies  may  receive 
hoih  "A"  and  "B"  rebates  depending  on 
the  merchandise  exported.  In  the 
original  investigation,  we  determined 
that  the  tax  certificate  for  exportera 
program  meets  the  standard  criteria  for 
indirect  tax  rebate  programs.  This 

program  was  determined  to  be  

countervailable  because  the  rebates 
provided  were  excessive  in  that  they 
were  based,  in  part,  on  the  tax 
incidences  for  non-physically 
incorporated  items.  See  Certain 
Apparel. 

By  announcement  AO  4/2533  (1990) 
("AO  4/2533"),  effective  June  11,  1990, 
MOF  adopted  physical  input  coefficient 
tPHIC)  based  rebate  rates  for  the 
merchandise  subject  to  this  review.  The 
PHIC  product-specific  methodology  was 
designed  to  calculate  rebate  rates  which 
would  not  overrebate  the  import  duties 
and  business  taxes  levied  on  the  inputs 
by  eliminating  rebates  on  non- 
physically  incorporated  inputs  and 
adjusting  the  denominator  to  reflect 


f.o.b.  values.  In  order  to  determine 
whether  these  PHIC-based  rebate  rates 
are  excessive,  we  first  examined 
whether  all  of  the  inputs  included  in  the 
various  PHIC  product  specific 
calculations  were  physically 
incorporated  and  found  that  all  of  the 
inputs  were  indeed  physically 
incorporated  inputs.  We  then  reviewed 
the  formulas  used  to  calculate  the  tax 
incidences  for  the  various  inputs.  We 
found  that,  for  domestically-sourced 
inputs,  certain  factors  in  the  formulas 
were  based  on  ex-fectory  rather  than 
f.o.b.  values.  The  tax  incidence  should 
be  based  on  f.o.b.  value  because  the 
rebate  is  paid  on  the  f.o.b.  value  of  the 
e^cported  merchandise. 

The  RTG  provided  the  conversion 
&ctors  needed  to  recalculate  tax 
incidence  on  an  f.o.b.  basis.  Using  these 
conversion  factors,  we  calculated  the 
allowable  amounts  of  tax  rebate  for  the 
four  tjrpes  of  tax  certificate  rebates  and 
compared  them  to  the  rebate  rates  that 
the  RTG  actually  paid.  For  product 
category  61  sales,  we  calculated 
overrebates  of  0.04  percent  for  "A" 
certificates  and  0.01  percent  for  "B" 
certificates.  For  product  category  62 
sales,  we  calculated  overrebates  of  0.48 
percent  for  "A"  certificates  and  0.1 
percent  for  "B"  certificates.  For 
companies  for  which  we  have  specific 
information  on  receipt  of  tax  certificates 
during  the  period  of  review,  we 
calculated  total  benefit  ^r  multiplying 
these  overrebate  rates  by  each 
company's  corresponding  values  of 
category  61  "A"  and  "B"  and  category 
62  "A"  and  "B"  sales  and  dividing  the 
total  of  these  benefits  by  the  company's 
total  exports  of  subject  merchandise  to 
the  United  States.  For  companies  for 
which  we  do  not  have  specific 
information  on  receipt  of  tax  certificates 
during  the  period  of  review,  we  are 
assigning  as  BIA  the  category  62  "A" 
rate  of  0.48  percent  ad  valorem.  Based 
on  the  above,  we  preliminarily 
__dBteimiiie  the  weigliied  average  bounty 
or  grant  under  this  program  to  be  0.31 
percent  ad  valorem. 

C.  Electricity  Discounts  for  Exporters 

Electricity  discounts  for  exports  were 
terminated  effective  January  1, 1990. 
However,  because  government 
authorities  could  defer  action  on 
company  applications  for  up  to  five 
yeara,  residual  benefits  were  possible  up 
to  five  years  after  termination  of  the 
program.  Under  this  program,  the 
electricity  authorities  in  Thailand 
provided  discounts  of  20  percent  of  the 
cost  of  electricity  consumed  to  produce 
exports.  The  discount  was  calculated  as 
a  credit  and  deducted  from  each 
company's  electric  bill. 
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In  the  original  investigation,  this 
program  was  detennined  to  be 
countervailable.  See  Certain  Apparel. 
There  has  been  no  new  information  or 
evidence  of  changed  circumstances 
placed  on  the  record  of  this  review  to 
warrant  reconsideration  of  this 
program's  countervailability.  For 
companies  for  which  we  have  specific 
information  on  receipt  of  electricity 
discounts  during  the  period  of  review, 
we  calculated  the  benefit  attributable  to 
these  residual  benefits  by  dividing  the 
amoimt  of  the  electricity  discount  by  the 
total  exports.  For  companies  for  which 
we  da  not  have  specific  information  on 
receipt  of  electricity  discounts  during 
the  period  of  review,  we  are  assigning 
as  BIA  the  highest  rate  calculated  for  a 
responding  company  as  discussed  in  the 
"Best  Information  Available"  section 
above.  On  this  basis,  we  preliminarily 
determined  the  net  bounty  or  grant  from 
this  program  to  be  0.20  percent  ad 
valorem  for  all  manufacturers. 

D.  Investment  Promotion  Act  (IPA) — 
Sections  28  and  36(4) 

The  Investment  Promotion  Act  of 
1977  is  administered  by  the  Board  of 
Investment  (BOI)  and  is  designed  to 
provide  incentives  to  invest  in 
Thailand,  [hiring  the  1985  investigation, 
none  of  the  IPA  programs  were  utilized 
by  the  companies  subject  to  review.  In 
order  to  receive  IPA  benefits,  each 
company  must  apply  to  the  BOI  for  a 
Certificate  of  Promotion  (license),  which 
specifies  goods  to  be  produced, 
production  and  export  requirements, 
and  Iwnefits  allowed.  These  licenses  are 
granted  at  the  discretion  of  the  BOI  and 
are  periodically  amended  or  reissued  to 
upgrade  benefits.  Each  IPA  section  for 
which  a  company  is  eligible  must  be 
specifically  identified  in  the  license. 
TTiis  program  was  detennined  to  be 
countervailable  in  previous 
investigations  involving  Thailand.  See, 
e.g..  Final  Affirmative  Countervailing 
Duty  Determination  and  Partial 
Countervailing  Duty  Order:  Ball 
Bearings  and  Parts  Thereof  From 
Thailand  (54  FR 12130,  May  3, 1989). 
There  has  been  no  new  information  or 
evidence  of  changed  circumstances 
placed  on  the  record  of  this  review  to 
warrant  reconsideration  of  this 
program's  coimtervailability. 

As  discussed  above,  during  the  period 
of  review,  several  companies  were 
eligible  for  various  IPA  benefits; 
however,  reporting  companies  received 
benefits  oidy  under  Section  28  of  the 
IPA.  Under  Section  28,  an  exporting 
company  is  allowed  to  import 
machinery  and  equipment  (fixed  assets) 
free  of  import  duties  and  business  and 
local  taxes.  Nan  Yang  Knitting  Factory 


Co.,  Ltd.  and  Far  East  Knitting  Co.,  Ltd. 
are  the  only  companies  subject  to  the 
review  who  received  IPA  Section  28 
benefits.  We  calculated  the  Section  28 
benefit  for  each  of  these  companies  by 
dividing  the  total  amount  of  taxes  and 
duties  exempted  during  the  review 
period  by  the  companies'  total  exports. 

In  addition,  the  RTG  indicated  that 
several  companies  were  eligible  for 
benefits  under  Section  36(4).  Under 
Section  36(4),  the  company  is  allowed  a 
tax  deduction  equal  to  5  percent  of  the 
increase  in  export  earnings  over  the 
previous  year.  No  responding  company 
received  benefits  under  section  36(4). 
Thai  Iryo  Public  Co.,  Ltd.  was  the  only 
eligible  company  for  which  no  specific 
information  was  provided  regarding  the 
receipt  of  benefits  imder  this  provision 
of  the  IPA.  Therefore,  we  are  assigning 
a  BLA  rate  to  Thai  Iryo  as  discussed  in 
the  BLA  section  above.  On  this  basis,  we 
preliminarily  determine  the  net  bounty 
or  grant  from  the  IPA  program  to  be  0.07 
percent  ad  valorem  for  all  the  subject 
merchandise. 

n.  Programs  Preliminarily  Found  Not 
to  be  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review. 

A.  Rediscount  of  Industrial  Bills 

B.  Assistance  for  Trading  Companies 

C.  IPA  (Sections  29,  30.  31.  33,  and  36 

(1-3)) 

D.  Export  Processing  Zones 

E.  Financing  bom  the  Industrial  Finance 

Corporation  of  Thailand 

Prelimmary  Results  of  Review 

For  the  period  January  1, 1991 
through  December  31, 1991,  we 
preliminarily  determine  the  net  bounty 
or  grant  to  be  1.13  percent  ad  valorem 
for  all  companies  except  Thai  Garment 
Export  Co..  Ltd.,  Fairtex  Garment  Co., 
Ltd.,  Fang  Brothers  Holding  (Thailand) 
Co.,  Ltd.,  and  East  Asia  Textile  Ind.  Co., 
Ltd.,  which  have  de  aurumis  rates. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  of  1.13 
percent  ad  valorem  for  all  shipments  of 
the  subject  merchandise  exported  on  or 
after  January  1, 1991,  and  on  or  before 
December  31. 1991.  for  all  producers 
and  exporters  except  Thai  Garment 
Export  Co..  Ltd.,  Fairtex  Garment  Co., 
Ltd.,  Fang  Brothers  Holding  (Thailand) 
Co.,  Ltd.,  and  East  Asia  Textile  Ind.  Co., 
Ltd. 


If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  by  Thai 
Garment  Export  Co.,  Ltd.,  Fairtex 
Garment  Co..  Ltd.,  Fang  Brothers 
Holding  (Thailand)  Co..  Ltd..  and  East 
Asia  Textile  Ind.  Co.,  Ltd.  exported  on 
or  after  January  1, 1991  and  on  or  before 
December  31, 1991.  This  is  because  the 
company-specific  rates  calculated  for 
these  companies  are  less  than  0.5 
percent  ad  valorem,  which  is  de 
mirumis. 

As  noted  above,  this  countervailing 
duty  order  was  subject  to  section  753  of 
the  Act,  as  amended  by  the  URAA.  See 
Countervailing  Duty  Order;  Opportunity 
to  Request  a  Section  753  Injury 
Investigation  (60  FR  27,693,  May  26, 
1995).  Because  no  domestic  interested 
parties  exercised  their  right  under 
section  753(a)  of  the  Act  to  request  an 
injiuy  investigation,  the  International 
Trade  Commission  made  a  negative 
injury  determination  with  respect  to  this 
order,  pursuant  to  section  753(b)(4)  of 
the  Act  As  a  result,  the  Department 
revoked  this  countervailing  duty  order, 
effective  January  1. 1995,  pursuant  to 
section  753(b)(3)(B)  of  die  Act.  See 
Revocation  of  Countervailing  Duty 
Orders  (60  FR  40568.  August  9. 1995) 
and  Notice  of  Determination  to  Amend 
Revocation,  in  Part,  of  Countervailing 
Duty  Order  (62  FR  392,  January  3,  1997). 
Accordingly,  the  Department  will  not 
issue  further  instructions  with  respect  to 
cash  deposits  of  estimated 
countervailing  duties. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calciUation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  withln  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  argiunents  raised  in 
case  brieb.  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
SLunmary  of  the  argiunent.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  b^  served  on 
interested  parties  in  accordance  with  19 
CFR§  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 


administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  §  355.38(c).  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  leviem 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  §355.22. 


Dated:  August  27, 1997. 

Robert  S.  LaRuMa. 

Acting  Assistant  Secretary  for  Import 
Administration . 

Appendix  C-549-401— Countervailing 
Duty  Order  on  Certain  Apparel  From 
Thailand  Harmonized  Tariff  Schedule 
Numbers 

HTS  Number  and  Annotation 
6101.2000    Coverage  excludes  gannents 

having  embroidery  or  fiermanently 

affixed  applique  work  on  the  outer 

lurfoce. 
6101.3020 
6102.1000 
6103.1920    Coverage  limited^o  garments 

that  would  be  covered  if  separately 

entered. 
6103.2200    Coverage  limited  to  garmenU 

that  would  be  covered  if  separately 

entered. 
6103.2300    Coverage  limited  to  garments 

that  would  be  covered  if  separately 

entered. 
6103.2910    Coverage  limited  to  gaitnenU 

that  would  be  covered  if  separately 

entered. 
6103.4210    Coverage  excludes  garments 

having  embroidery  or  permanently 

affixed  applique  woiic  on  the  outer 

suriiBce. 
6103.4315    Coverage  excludes  gannents 

having  embroidery  or  permanently 

afBxed  applique  work  on  the  outer 

surface. 
6103.4910    Coverage  excludes  garments 

having  embroidery  or  permanently 

affixed  applique  work  on  the  outer 

siirfiace. 
6104.1320 
6104.1915 
6104.2100.10 
6104.2100.30 
6104.2100.40 
6104.2100.60 
6104.2100.80 
6104.2200.10 
6104.2200.60 
6104.2200.80 
6104.2200.90 
6104.2300.22 
6104.2910.60 
6104.5100    Coverage  excludes  garments 

having  embroidery  or  permanently 

affixed  applique  work  oathe  outv 
surface. 
6104.5310    Coverage  limited  to  wool  skirts. 


6104.5910    Coverage  limited  to  wool  skirts; 
coverage  excludes  girls'  skirts  or  divided 
skirts  not  having  embroidery  or 
permanently  affixed  applique  woric  on 
the  outer  surface. 
6104.6920    Coverage  limited  to  wool 

trousers. 
6105.100Q 
6105.2020 
6106.1000 
6109.1000 
6109.9010.07 
6109.9010.09 
6109.9010.13 
6109.9010.25 
6109.9010.47 

6109.9010.49    Coverage  excludes  garments 
having  embroidery  or  permanently 
affixed  applique  work  on  the  outer 
surface. 
6110.2020    Coverage  excludes  men's  or 
boys'  garments  having  embroidery  or 
permanently  afBxed  applique  work  on 
the  outer  siuface. 
6110.3030.05 
6110.3030.10 
6110.3030.15 
6110.3030.20 
6110.3030.25 
6110.3030.40 
6110.3030.50 

6111.3040    Coverage  limited  to  sweaters; 
coverage  excludes  garments  having 
embroidery  or  permanently  affixed 
applique  wori:  on  the  outer  sviface. 
6111.3050 

6111 .9040    Coverage  limited  to  8%veaterB. 
6111.9050 
6112.1200.10 
6112.1200.30 
6112.1200.50 

6112.1910.10    Coverage  limited  to  mens' 
and  boy's  garments  that  would  be 
covered  if  separately  entered. 
6112.1910.30    Coverage  excludes  men's  or 
boys'  gannents  that  would  be  covered  if 
separately  entered. 
6112.1910.50    Coverage  excludes  men's  or 
boys'  garments  that  would  be  covered  if 
separately  entered. 
6112.2010.10    Coverage  excludes  men's  or 
bojrs'  garments  that  would  be  covered  if 
separately  entered. 
61 1 2. 201 0. 30    Coverage  limited  to  mens' 
and  boy's  garments  that  would  be 
covered  if  separately  entered. 
6112.2010.50    Coverage  excludes  men's  or 
boys'  gaimenU  that  would  be  covered  if 
separately  entered. 
61 12.2010.60    Coverage  excludes  men's  or 
boys'  garmenu  that  would  be  covered  if 
sei>arately  entered. 
6112.2010.80    Coverage  limited  to  mens' 
and  boy's  garments  that  would  be 
covered  if  separately  entered. 
6114.2000 
6114.3010.10 
6114.3030 
6201.1220 
6201.1340 
6201.9220 

6203.1910    Coverage  limited  to  garmenU 
that  would  be  covered  if  separately 
entered. 


6203.2230    Coverage  limited  to  garments 

that  would  be  covered  if  separately 

entered. 
6203.2300    Coverage  limited  to  garments 

that  would  be  covered  if  separately 

entered. 
6203.2920    Coven^  limited  to  garments 

that  would  be  covered  if  separately 

entered. 
6203.4240 
6203.4340 
6203.4920 
6204.2300    Coverage  limited  to  woolen 

garments  that  would  be  covered  if 

separately  entered. 
6204.2920.10 
6204.2920.30 
6204.2920.40 
6204.2920.50    Coverage  limited  to  garments 

that  would  be  covned  if  separately 

entered. 
6205.2020 
6208.2200 

6208.9200.30  " 

6208.9200.40 
6209.2050 

(FR  Ooa  97-23371  Filed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnarship 
National  Advisory  Board 

agency:  National  Institute  of  Standanls 

and  Technology  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  S  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Manufacturing  Extension  Partnership 
(MEP)  National  Advisory  Board, 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet  to  hold  its 
first  meeting  on  Friday.  September  26^ 
1997.  The  Manufacturing  Extension 
Partnership  National  Advisory  Board  is 
composed  of  9  members  appointed  by 
the  Director  of  NIST  who  were  selected 
for  their  expertise  in  the  area  of 
industrial  extension  and  their  work  on 
behalf  of  smaller  manufacturers.  The 
Board  was  set  up  imder  the  direction  of 
the  Director  of  the  National  Institute  of 
Standards  and  Technology  to  fill  a  need 
for  outside  input  and  advice  for  MEP,  a 
imique  program  consisting  of  centers  in 
all  50  states  and  Puerto  Rico  which  are 
created  by  a  state,  federal  and  local 
partnership.  The  Board  will  work 
closely  with  the  Manufacturing 
Extension  Partnership  to  provide  input 
and  advice  on  MEP's  programs,  plans 
and  policies.  The  purpose  of  this  initial 
meeting  is  to  provide  an  overview  of  the 
Manufacttiring  Extension  Partnership, 
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discuss  the  role  the  Board  will  fill  and 
set  the  framework  for  future  meetings  of 
the  Board.  On  September  26. 1997.  the 
agenda  for  this  first  meeting  of  the 
Board  will  include  an  overview  of  MEP 
to  include  manufacturing  extension 
centers'  current  activities,  impacts  of 
services  provided  and  future  goals  of 
centers. 

DATES:  The  meeting  will  convene  on 
September  26. 1997  at  9:00  am  and  Mrill 
adjourn  at  3:00  pm. 

ADDRESSES:  The  meeting  will  be  held  in 
Building  301.  Room  C-145  (seating 
capacity  45.  includes  15  participants),  at 
NIST.  Caithersburg,  Maryland. 

SUPPLEMENTARY  MfORMATION:  MEP 
services  to  smaller  manufacturers 
address  the  needs  of  the  national  market 
as  well  as  the  unique  needs  of  each 
company.  Since  MEP  is  committed  to 
providing  this  type  of  individualized 
service  through  its  centers,  the  program 
requires  the  perspective  of  locally-based 
experts  to  be  incorporated  into  its 
national  plans.  The  MEP  National 
Advisory  Board  was  set  up  at  the 
direction  of  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
to  maintain  MEP's  focus  on  local  and 
market  based  needs.  The  NEP  National 
Advisory  Board  was  approved  on 
October  24. 1996,  in  accordance  with 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app.2..  to  provide  advice  on  MEP 
programs,  plans,  and  policies;  assess 
soundness  of  MEP  plans  and  strategies; 
assess  current  performance  against  MEP 
program  plans,  and  function  in  an 
advisory  capacity.  The  Board  will  meet 
three  times  a  year  and  reports  to  the 
Director  of  NIST.  This  will  be  the  first 
meeting  of  the  members. 

FOR-FURTHER  MFORMATION  CONTACT: 

Linda  Aderto.  Assistant  to  the  Director 
for  Policy,  Manufacturing  Extension 
Partnership.  National  Institute  of 
Standards  and  Technology. 
Caithersbxug.  MD  20899.  telephone 
number  (301)  975-5033. 

Dated:  August  21. 1997. 
Elaine  Bnntm-MiiMa, 
Director,  Program  Office. 
(FR  Doc.  97-23364  FUed  9-2-97;  8:45  am] 
■LLMQ  cooc  asie-i»-ii 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 


p.D.  0e2S97Al 

RstMrtas  of  the  Northeastam  United 
States;  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries;  Notice  That  Vendor 
Will  Provide  1998  Cage  Tags 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOA^, 
Commerce. 

ACTION:  Notice  of  vendor  to  provide 
1998  cage  tags. 

SUMMARY:  NMFS  informs  surf  clam  and 
ocean  quahog  allocation  owners  that 
they  will  be  required  to  purchase  their 
1998  cage  tags  from  a  vendor. 

ADDRESSES:  Written  inquiries  may  be 
sent  to  Mr.  Richard  Pearson  at:  National 
Marine  Fisheries  Serivce,  Northeast 
Regional  Office.  One  Blackburn  Drive. 
Gloucestr,  MA  01930-3799. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson.  Fishery  PoUcy 
Analyst.  508-281-9279. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries  regulations  at  50  CFR 
648.75(b)  authorize  the  Regional 
Administrator  of  the  Northeast  Region 
to  specify  in  the  Federal  Register  a 
vendor  from  whom  cage  tags,  required 
under  the  management  plan,  shall  be 
purchased.  Implementation  of  this 
program  will  make  the  surf  clam/ ocean 
quahog  tag  program  consistrait  with 
other  regional  tag  programs,  and  set  the 
stage  for  future  tag  programs  that  may  be 
considered.  Notice  is  hereby  given  that 
National  Band  and  Tag  Company  of 
Newport.  KY.  is  the  authorized  vendor 
of  cage  tags  required  for  the  1998 
Federal  surf  clam  and  ocean  quahog 
fisheries.  Detailed  instructions  for 
purchasing  these  cage  tags  will  be 
provided  in  a  letter  to  allocation  owners 
writhin  the  next  several  weeks. 

Dated:  August  26, 1997. 
Bruce  Mocvhead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-23253  Filed  9-2-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

pj>.060e97A] 

Small  Takes  of  Marine  Mammals 
incidental  to  Specified  Activities; 
Seismic  Retrofit  of  the  Richmond-San 
Rafael  Bridge,  San  Francisco  Bay,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

summary:  NMFS  has  received  a  request 
from  the  California  Department  of 
Transportation  (CALTRANS)  for  an 
authorization  to  take  small  numbers  of 
Pacific  harbor  seals  and  possibly 
California  sea  lions  by  harassment 
incidental  to  seismic  retrofit 
construction  of  the  Richmond-San 
Rafael  Bridge.  San  Francisco  Bay.  CA 
(the  Bridge).  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  CALTRANS  to  incidentally 
take,  by  harassment,  small  numbers  of 
'  marine  mammals  in  the  above 
mentioned  area  for  a  1-year  period 
beginning  in  December  1997. 
DATES:  Comments  and  information  must 
be  received  no  later  than  October  3, 
1997. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3225.  A  copy  of  the 
application,  a  draft  Environmental 
Assessment  (EA)  and  a  list  of  references 
dted  in  this  document  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  one  of  the  contacts  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS.  (301)  713- 
2055.  or  Irma  Lagomarsino,  Southwest 
Regional  Office.  NMFS,  (310)  980-4016. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)  (A)  and  P)  of  the 
MMPA  (16  U.S.C.  1361  ef  seq.)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
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are  made  and  either  regula^ns  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s).  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  tnUng 
are  set  forth.  NMFS  has  defined 
negligible  impact  in  50  CFR  216.103  as 
"*   •  *  an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recniitment  or  survival." 

New  section  101(a)(5)(D)  of  the 
Marine  Mammal  Protection  Act 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  now  defines  harassment  as: 

•  •   *  any  act  of  pursuit,  torment,  or 
annoyance  which  (a)  has  the  potential  to 
injure  a  marine  mammal  or  marine  mamiwal 
stock  in  the  wild;  or  (b)  has  the  potential  to 
disturb  a  marine  mammal  or  marine  mnmTnal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to.  migration,  breathing,  musing, 
breeding,  feeding,  or  sheltering. 

New  subsection  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  application 
followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  conmient  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summaiy  of  Request 

On  July  7, 1997,  NMFS  received  an 
application  trom  CALTRANS, 
requesting  an  authorization  for  the 
possible  l^arassment  of  small  nimibers  of 
Pacific  harbor  seals  {Phoca  vitulina)  and 
possibly  some  California  sea  lions 
[Zalophus  califomianus)  incidental  to 
seismic  retrofit  construction  of  the 
Bridge. 

The  Bridge  will  be  seismicaily 
retrofitted  to  withstand  a  future  severe 
earthquake.  Construction  is  scheduled 
to  be^  in  December  1997,  and  extend 
throuigh  Decemtier  2001.  A  detailed 


description  of  the  work  planned  is 
contained  in  CALTRANS  (1996).  < 

Among  other  things,  seismic  retrofit 
work  will  include:  Excavation  around 
pier  bases,  hydro- jet  cleaning, 
installation  of  steel  casings  aroimd  the 
piers  with  a  crane,  installation  of  micro- 
piles  and  installation  of  precast  concrete 
jackets.  Foundatioil  construction  will 
require  approximately  2  months  per 
pier,  with  construction  occurring  on 
more  than  one  pier  at  a  time.  In  addition 
to  pier  retrofit,  superstructure 
construction  and  tower  retrofit  wori: 
will  also  be  carried  out.  The 
construction  duration  for  the  seismic 
retrofit  of  foundation  and  towers  on 
Piers  52  through  57  will  be 
approximately  7  to  8  months.  Because  of 
work  restrictions  and  mitigation 
measures,  the  seismic  retrofit 
construction  in  this  area  will  be 
completed  within  one  or  two  seasons. 

As  the  seismic  retrofit  construction 
between  Piers  52  and  57  may  potentially 
result  in  disturbance  of  pinnipeds  at 
Castro  Rocks,  an  MMPA  authorization  is 
warranted. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  the  San  Francisco 
Bay  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the 
CALTRANS  application  (CALTRANS 
1997)  and  CALTRANS  (1996). 

Castro  Rocks  are  a  small  chain  of 
rtKky  islands  located  next  to  the  Bridge 
and  approximately  1.500  ft  (460  m) 
north  of  the  Chevron  Long  Wharf.  They 
extend  in  a  south-westerly  direction  for 
approximately  800  ft  (240  m)  from  Pier 
55.  The  rocks  start  at  about  55  ft  (17  m) 
from  Pier  55  and  end  at  approximately 
250  ft  (76  m)  from  Pier  53.  The  chain  of 
rocks  is  exposed  diuing  low  tides  and 
inundated  during  high  tide. 

Marine  Manmuds 

General  information  on  harbor  seals 
and  other  marine  mwmnii^j  species 
found  in  Central  California  waters  can 
be  foimd  in  Barlow  et  al.  M995).  The 
marine  mammals  likely  to  be  foimd  in 
the  Bridge  area  are  limited  to  the 
California  sea  lion  and  harbor  seal. 

The  California  sea  lion  primarily  uses 
the  Central  San  Francisco  Bay  area  to 
feed.  California  sea  Lions  are 
periodically  observed  at  Castro  Rocks. 
No  pupping  or  regular  haulouts  occtir  in 
the  project  area. 

The  harbor  seal  is  the  only  marine 
mammal  species  found  in  the  Bridge 


■California  Department  of  Transportation.  1996. 
Final  Natural  Environmental  Study/Biological 
AaMMment  for  the  Richmond-San  Rafael  Bridge 
Saisade  Retrofit  Proiect.  CALTRANS  District  4. 


area  in  significant  numbers  and, 
therefore,  is  described  in  detail  below. 

Harbor  Seals 

The  California  stock  of  the  Pacific 
harbor  seal  had  an  estimated  population 
size  in  1994  of  34.554  (Barlow  et  al. 
1995).  Harbor  seal  counts  have 
continued  to  increase  by  4.1  percent 
annually  from  1983  and  1994.  except 
during  El  Nino  events  of  1983  and  1995 
(Barlow  et  al.  1995).  During  the  same 
period  however,  harbor  seal  numbers 
within  San  Francisco  Bay  remained 
stable;  their  1994  estimated  number 
being  approximately  350  (CALTRANS 
1997). 

The  harbor  seal  is  a  non-migratory 
pinniped  found  in  estuaries  and  mwrinff 
embayments  and  typically  rests  ashore 
(hauls  out)  on  tidal-inundated  habitats 
such  as  mudflats,  marshes,  and  near- 
shore  rocky  outcroppings  (Kopec  and 
Harvey  1995;  Zemer  et  al.  1990).  Haul- 
out  locations  are  used  as  resting  sites 
and  are  important  to  the  health  of 
harbor  seals.  Harbor  seals  feed 
opporttmistically  in  shallow  water  on  a 
variety  of  fish,  crustaceans,  and  a  few 
cephalopoda  (Zeiner  et  al.  1990).  Harbor 
seals  often  use  isolated,  undistmijed, 
sites  for  pupping  and  molting.  The 
nimibers  of  harbor  seals  on  haul -out 
sites  fluctuates  throughout  the  year,  but 
peaks  generally  occur  during  pupping 
and  molting  at  some  sites,  sudi  as 
Castro  Rocks.  Typically,  in  San 
Francisco  Bay,  pupping  occurs  from 
March  to  May,  and  molting  occurs  in 
Jime  (Kopec  and  Harvey  1995).  Females 
usually  give  birth  on  land,  often  at  low 
tide,  and  the  newborn  pups  are  able  to 
swim  immediately  after  birth  (Zeinar  et 
al.  1990). 

In  the  San  Francisco  Bay  area,  harbor 
seals  are  known  to  haul  out  at  the  Corte 
Madera  ecological  reserve  in  Marin 
Coimty:  at  Castro  Rocks  on  the  southeast 
end  of  the  Richmond-San  Rafael  Bridge 
in  the  North  Bay;  at  Yerbe  Buena  Island 
in  Central  San  Francisco  Bay;  at  several 
locations  along  the  western  shoreline  of 
the  Dimibarton  Bridge,  on  the  east  side 
of  the  Bay  (Newark  and  Mowry  Soughs); 
and  at  the  adjacent  coastal  areas  (such 
as  Point  Reyes,  Bo  lines  Lagoon,  and 
Pillar  Pomt  (Kopec  and  Harvey  1995).  In   ^ 
addition,  several  smaller  or  abandoned 
haul-out  sites  occur  in  San  Francisco 
Bay  (Kopec  and  Harvey  1995). 

The  niunbers  of  harbor  seals  at  Castro 
Rocks  varies  year-round.  The  most 
cmxent  independent  surveys  of  harbor 
seals  at  Castro  Rocks  were  conducted 
from  1989  to  1992  by  Kopec  and  Harvey 
(1995).  Mean  yearly  numbers  of  adidts 
per  count  ranged  from  76  to  113  during 
the  pupping  season,  and  ranged  from  48 
to  67  during  the  non-pupping  seasons. 
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Maximum  numbers  of  harbor  seal  pups 
were  between  13  and  26  for  that  four- 
year  period  (Kopec  and  Harvey  1995). 
During  biological  stirveys  at  the 
Richmond-San  Rafael  Bridge, 
CALTRANS  personnel  counted  101 
harbor  seals  on  June  16, 1994,  all  seals 
were  adults.  On  June  25, 1996,  census 
data  was  again  collected  identifying  86 
adults  and  6  pups. 

Harbor  seals  do  not  haul  out  at  Castro 
Rocks  at  the  highest  tides.  Harbor  seals 
first  come  ashore  when  tide  levels  drop 
below  3  ft  (1  m)  on  the  eastern  half  of 
the  easternmost  island,  closest  to  Pier 
55.  As  the  tide  drops  further,  seals  haul 
out  on  every  island  in  the  chain. 

Harbor  seals  haul  out  onto  dry  land 
for  various  biological  reasons,  including 
sleep  (Krieber  and  Barrette  1984), 
predator  avoidance  and 
thermoregulation  (Bamett  1992).  As 
harbor  smlsspend  most  of  the  evening 
and  nighttime  hours  in  the  ocean 
(Bowles  and  Stewart  1980),  hauled-out 
seals  spend  much  of  their  daytime  hours 
in  apparent  sleep  (Krieber  and  Barrette 
1984,  Terhune  1985).  In  addition  to 
sleep,  seals  need  to  leave  the  ocean  to 
avoid  aquatic  predators  and  excessive 
heat  loss  to  the  sea  water  (Bamett  1992). 

However,  the  advantages  of  hauling 
out  are  coiinterbalanced  by  dangers  of 
the  terrestrial  envirormient  including 
predators.  In  general,  because  of  these 
opposing  biological  forces,  haulout 
groups  are  temporary,  unstable 
aggregations  (Sullivan  1982).  The  size  of 
the  haulout  group  is  thought  to  be  an 
anti-predator  strategy  (da  Silva  and 
Terhune  1988).  By  increasing  their 
numlwrs  at  a  haulout  site,  harbor  seals 
optimize  the  opportunities  for  sleep  by 
minimizing  the  requirement  for 
individual  vigilance  against  predators 
(Krieber  and  Barrette  1984).  This 
relationship  between  seals  and  their 
predators  is  thought  to  have  represented 
a  strong  selection  pressure  for  startle 
behavior  patterns  (da  Silva  and  Terhune 
1988).  As  a  result,  harbor  seals,  which 
have  been  subjected  to  extensive 
predation  or  himting,  rush  into  the 
water  at  the  slightest  alarm. 

Startle  response  in  harbor  seals  can 
vary  from  a  temporary  state  of  agitation 
^  by  a  few  individuals  to  the  complete 
abandonment  of  the  beach  area  by  the 
entire  colony.  Normally,  when  harbor 
seals  are  frightened  by  noise,  or  the 
approach  of  a  boat,  plane,  human,  or 
other  potential  prediator,  they  will  move 
rapidly  to  the  relative  safety  of  the 
water.  Depending  upon  the  severity  of 
the  distuiiMnce,  seals  may  return  to  the 
original  haul  out  site  immediately,  stay 
in  the  water  for  some  length  of  time 
before  hauling  out,  or  haulout  in  a 
difCerent  area.  When  disturbances  occur 


late  in  the  day,  harbor  seals  may  not 
haul  out  again  until  the  next  day. 

Disturbances  have  the  potential  to 
cause  a  more  serious  effect  when  herds 
are  pupping  or  nursing,  when 
aggregations  are  dense,  and  during  the 
molting  season.  However,  evidence  to 
date  has  not  indicated  that 
anthropogenic  disturbances  have 
resulted  in  increased  mortality  to  harbor 
seals.  Bowles  and  Stewart  (1980)  for 
example,  found  that  harbor  seals 
tendency  to  flee,  and  the  length  of  time 
before  returning  to  the  beach,  decreased 
during  the  pupping  season.  They  also 
found  that  matemal-pup  separations  in 
crowded  colonies  are  considered 
frequent,  natiiral  occiurences  that  can 
result  from  several  causes,  including 
normal  female-female  or  male-female 
interactions.  Both  factors  apparently 
giving  some  protection  to  young  seals 
from  the  startle  response  of  the  herd. 

Potential  Effects  on  Marine  Mammals 

The  impact  to  the  harbor  seals  and 
California  sea  lions  would  be 
disturbance  by  the  presence  of  workers, 
construction  noise,  and  construction 
vessel  traffic.  Disturbance  from  these 
activities  is  expected  to  have  a  short- 
term  negligible  impact  to  a  small 
number  of  harbor  seals  and  sea  lions. 
These  distiirbances  will  be  reduced  by 
implementation  of  the  proposed  work 
restrictions  and  mitigation  measures 
(see  below). 

During  the  work  period,  harbor  seal 
and  on  rare  occasions,  California  sea 
lion  incidental  harassment  is  expected 
to  occur  on  a  daily  basis  upon  initiation 
of  the  retrofit  work.  When  harbor  seals 
no  longer  perceive  construction  noise 
and  activity  as  being  threatening,  they 
are  likely  to  resume  their  regular 
hauling  out  behavior.  The  number  of 
seals  disturbed  will  vary  daily 
depending  upon  tidal  elevations.  It  is 
expected  that  disturbance  to  harbor 
seals  during  peak  periods  of  abundance 
will  not  occiir  since  construction 
activities  will  not  take  place  within  the 
restricted  worlcarea  during  the  peak 
period  (see  Mitigation  below). 

It  is  not  known  whether  California  sea 
lions  will  react  to  construction  noise 
and  move  away  from  the  rocks  during 
construction  activities.  Sea  lions  are 
generally  thought  to  be  more  tolerant  of 
human  activities  than  harbor  seals  and 
are  likely  therefore  to  be  less  impacted. 

Potential  Effect  on  Habitat 

Short-term  impacts  of  the  activities 
are  expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  Castro 
Rocks  haul  out  site  while  work  is  in 
progress  or  until  seals  acclimate  to  the 
disturbance.  This  will  not  likely  result 


in  any  permanent  reduction  in  the 
number  of  seals  at  Castro  Rocks.  The 
abandonment  of  Castro  Rocks  as  a 
harbor  seal  haul  out  and  rookery  is  not 
anticipated  since  existing  traffic  noise 
from  the  Bridge,  commercial  activities  at 
the  Chevron  Long  Wharf  used  for  off- 
loading crude  oil,  and  considerable 
recreational  boating  and  conmiercial 
shipping  currentiy  occur  within  the 
area.  In  addition,  mitigation  measures 
and  proposed  work  restrictions  are 
designed  to  preclude  abandonment 

Therefore,  as  described  in  detail  in 
CALTRANS  (1996),  other  than  the 
potential  short-term  abandonment  by 
harbor  seals,  of  part  or  all  of  Castro 
Rocks  during  retrofit  construction,  no 
impact  on  the  habitat  or  food  sources  of 
marine  mammals  are  likely  from  this 
construction  project. 

Mitigation  * 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
CALTRANS  as  part  of  their  proposed 
activity.  General  restrictions  include:  No 
piles  installed  between  7  p.m.  and  7 
a.m.,  imposition  of  a  construction  noise 
limit  of  86  dBA  at  50  ft  (15  m)  between 
7  p.m.  and  7  a.m.,  and  a  limitation  on 
construction  noise  levels  for  24  hrs/day 
in  the  vicinity  of  Castro  Rocks  during 
the  pupping/molting  restriction  period. 

Marine  mamimal  mitigation  measures 
include:  (1)  A  February  1  through  June 
30  restriction  on  work  in  the  water 
south  of  the  Bridge  center  line  and  on 
piers  and  pilings  from  Piers  52  through 
57;  and  (2)  no  watercrafl  will  be 
deployed  during  the  year  within  the 
exclusion  zone  located  between  Piers  52 
and  57  on  the  south  side  of  the  Bridge, 
except  for  when  construction  eqmpment 
is  required  for  seisBUc  retrofitting  of 
piers  52  through  57.  This  exclusion  area 
will  be  restricted  as  a  controlled  access 
area  on  plans  and  will  be  marked  off 
with  buoys  located  200  ft  (60  m)  from 
the  rocks. 

To  further  minimize  potential 
harassment,  NMFS  proposes  to  require 
CALTRANS  to  the  following:  (1) 
Minimize  vessel  traffic  in  the  exclusion 
zone  when  conducting  construction 
activities  between  piers  52  and  57;  (2) 
construction  noise  levels  on  the 
superstructure  will  be  limited  to  86  dB 
re  20  ^Pa-m  for  24  hours/day  in  the 
vicinity  of  Castro  Rocks  during  the 
pupping/molting  restriction  period;  and 
(3)  no  retrofit  construction  work  will 
occur  on  the  towers  associated  with 
piers  52  through  57  between  February  1 
and  June  30. 


Monitoring 

During  the  time  that  seismic  retrofit 
construction  activities  occur  on  Piers  52 
through  57,  harbor  seal  monitoring  at 
Castro  Rocks  will  be  made  for  an  8-hour 
period  once  a  week.  Sound  levels  will 
be  recorded  on  those  days  that  seals  are 
being  monitored.  Monitoring  will  be 
conducted  by  a  minimum  of  one  trained 
biologist  approved  by  NMFS. 

Monitonng  of  harbor  seals  at  Castro 
Rocks  will  continue  on  a  quarterly  basis 
for  one  year  after  the  retrofit 
construction  is  completed.  . 

Reporting 

CALTRANS  will  provide  weekly 
reports  to  NMFS  and  a  final  report  will 
be  provided  within  3  months  of 
completion  of  construction  work  on 
Piers  52  through  57.  These  reports  will 
provide  dates,  time,  tidal  height, 
maximum  number  of  harbor  seals 
ashore,  number  of  adults  and  sub- 
adidts.  number  of  females/males, 
nimaber  of  redcoats,  and  any  observed 
disturbances.  A  description  of  retrofit 
activities  at  the  time  of  observation  and 
any  sound  pressure  levels 
measurements  made  at  the  haulout. 

CALTRANS  will  provide  NMFS  with 
a  follow-up  report  on  the  post- 
construction  monitoring  activities 
within  18  months  of  project  completion 
in  order  to  evaluate  whether  haul-out 
patterns  are  similar  to  the  pre-retrofit 
haul-out  patterns  at  Castro  Rocks. 

National  Environmental  Policy  Act 

In  conjunction  with  this  notice, 
NMFS  has  released  a  draft  EA  that 
addresses  the  impacts  on  the  human 
environment  frx)m  issuance  of  the 
authorization  and  the  alternatives  to  the 
proposed  action.  A  copy  of  the  draft  EA 
is  available  upon  request  (see 
ADDRESSES). 

Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  a  seismic 
retrofit  construction  of  the  Bridge  will 
result,  at  worst,  in  a  temporary 
modification  in  behavior  by  harbor  seals 
and  possibly  some  California  sea  lions. 
While  behavioral  modifications, 
including  temporarily  vacating  the  haul- 
out, may  be  made  by  these  species  to 
avoid  the  resultant  noise,  this  action  is 
expected  to  have  a  negligible  impact  on 
the  animals.  In  addition,  no  take  by 
injury  and/or  death  is  anticipated  and 
takes  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned  above. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  to  CALTRANS 


for  the  possible  harassment  of  small 
numbers  of  harbor  seals  and  California 
sea  lions  incidental  to  seismic  retrofit 
construction  of  the  Bridge,  provided  the 
above  mentioned  mitigation,  monitoring 
and  reporting  requirements  are 
incorporated.  NMFS  has  preliminarily 
determined  that  the  proposed  activities 
would  result  in  the  harassment  of  only 
small  nimtibers  of  harbor  seals  and 
possibly  California  sea  lions  and  will 
have  no  more  than  a  negligible  impact 
on  these  marine  mammal  stocks. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 

Dated:  August  26, 1997. 
Hilda  Diaz-Soitero, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

|FR  Doc.  97-23251  Filed  9-2-97;  8:45  am] 

BILUNO  CODE  3610-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.061297B] 

Longline  and  Billfish  Advisory  Panels; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Atlantic  Billfish  Advisory 
Panel  (AP)  and  the  AP  for  the  pelagic 
longline  fishery  for  Atlantic  highly 
migratory  species  (HMS)  will  hold  their 
second  meetings  on  Sept.  18  and  19, 
1997,  respectively,  in  Miami,  FL  to 
discuss  future  management  options  for 
the  Atlantic  billfish  and  pelagic  longline 
fisheries.  Additionally,  a  longline 
technical  workshop  will  be  held  on  the 
eveiung  of  Sept.  18,  1997. 
DATES:  The  billfish  AP  will  meet  from 
8:00  a.m.  to  4:00  p.m.  on  Sept.  18, 1997, 
followed  by  the  longline  tedmical 
workshop  bom  6:00  to  9:00  p.m.  The 
longline  AP  will  meet  on  Sept.  19, 1997, 
from  8  a.m.  to  4:00  p.m. 
ADDRESSES:  The  AP  meetings  will  be 
held  at  the  NMFS  Southeast  Fisheries 
Science  Center,  75  Virginia  Beach  Drive, 
Miami,  FL  33149.  The  longline 
technical  workshop  will  be  held  at  the 
Sheraton  Biscayne  Bay  on  Brickell 
Point,  495  Brickell  Ave..  Miami,  FL 
33131. 

FOR  FURTHER  INFORMATION  CONTACT:  JUl 
Stevenson  or  Liz  Lauck,  telephone: 


(301)  713-2347.  Fax:  (301)  713-1917,  e- 
mail:  jill.stevenson@noaa.gov  or 
Iiz.lauckdnoaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
billfish  and  longline  APs  are  established 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
The  longline  AP  will  assist  the  Secretary 
of  Commerce  (Secretary)  in  preparing  a 
study  on  the  feasibility  of  implementing 
a  comprehensive  management  system 
for  the  pelagic  longline  fishery  for 
Atiantic  HMS.  The  billfish  AP  will 
assist  the  Secretary  in  collecting 
information  to  develop  an  amendment 
to  the  Atlantic  Billfish  Fishery 
Management  Plan.  The  AP  meetings  and 
the  technical  workshop  are  open  to  the 
public  and  will  be  attended  by  members 
of  the  AP,  including  appointed 
members,  representatives  of  the  five 
Fishery  Management  Coimcils  that  work 
with  HMS,  die  Atlantic  and  Gulf  states, 
the  Atlantic  and  Gulf  States  Marine 
Fisheries  Commissions,  and  the  Chur, 
or  his  representative,  of  the  U.S. 
Advisory  Committee  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas.  Agenda  items  for  the 
billfish  AP  include: 

(1)  Enforcement  of  domestic  billfish 
regulations. 

(2)  Discussion  of  a  draft  Issues/ 
Options  (scoping)  docviment. 

(3)  Discussion  of  scoping  meetings 
and  draft  schedule. 

(4)  Recreational  fishery  data 
collection  and  analysis. 

(5)  Seasonal  billfish  bycatch  analysis. 

(6)  Discussion  of  two  petitions  for 
rulemaking. 

(7)  Presentation  and  discussion  of 
economic  valuation  issues  by  fishery. 

Potential  issues  to  be  presented  at  the 
technical  workshop  include  limited 
access,  individual  transferable  quotas, 
quota  monitoring,  data  collection  and 
analysis,  and  other  technical  issues 
related  to  the  pelagic  longline  fishery. 

Potential  agenda  items  for  the  pelagic 
longline  AP  include: 

(1)  Discxission  of  the  longline  survey, 
questionnaire,  and  workshops. 

(2)  Discussion  of  a  draft  problem 
statement  that  highlights  issues  to  be 
considered  in  the  study. 

(3)  Further  topics  concerning 
development  of  the  study. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jill 
Stevenson  or  Liz  Lauck,  1315  East- West 
Highway,  Silver  Spring,  MD  20910, 
phone  (301)  713-2347  at  least  7  days 
prior  to  the  meeting  date. 
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Dated:  August  29, 1997. 
Guy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Seivice. 
|FR  Doc.  97-23329  Filed  9-2-97;  8:45  ami 
MUMO  COM  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration] 

p.D.  082197A] 

Marine  Mammals;  Photography  Permit 
(Rie  No.  880-1374) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTK3N:  Receipt  of  application. 

summary:  Notice  is  hereby  given  that 
Michael  deGruy.  The  Fibn  Crew,  22838 
Burbank  Blvd..  Woodland  Hills.  CA 
91367,  has  applied  in  due  form  for  a 
permit  to  take  several  species  of  non- 
threatened,  non-endangered  small 
cetaceans  for  purposes  of  commercial/ 
educational  photography. 
DATES:  Written  comments  must  be 
received  on  or  before  October  3, 1997. 
ADDRESSES:  The  application  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest 
Region.  NMFS.  501  West  Ocean 
Boulevard,  Suite  4200.  Long  Beach.  CA 
90802^213 

(310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  EKrector,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  Section  104(c)(6)  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
RegxUations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  Section  104(c)(6)  provides  for 


photography  for  educational  or 
commercial  purposes  involving  non- 
endangered  and  non-threatened  marine 
mammals  in  the  wild.  NMFS  is 
cxurently  working  on  proposed 
regulations  to  implement  this  provision. 
However,  in  the  meantime,  NMFS  has 
received  and  is  processing  this  request 
as  a  "pilot"  application  for  Level  B 
Harassment  of  non-listed  and  non- 
depleted  marine  mammals  for 
photographic  piuposes.  The  applicant 
seeks  authorization  to  photograph  gray 
whales  (Eschrichtius  robustus]  and 
Northern  elephant  seals  (Mirounga 
angustimsUis)  in  California  waters. 

Dated:  August  21, 1997. 
Ann  D.  Terbush. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doa  97-23252  Filed  9-2-97;  8:45  am) 
BILLMO  COOE  3S10-32-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  2:00  p.m.,  Tuesday, 
September  2. 1997. 

PLACE:  1155  21st  St..  N.W..  Washington. 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-41&-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  97-23485  Filed  8-29-97;  1:18  pm] 

BILIJNG  COM  •361-«1-M 

COMMODfTY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  10:00  a.m.,  Tuesday. 
September  9. 1997. 

place:  1155  21st  St..  N.W.,  Washington. 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jeui  A.  Webb, 

Secretary  of  the  Cmnmission. 

IFR  Doc.  97-23486  Filed  fr-29-97;  1:18  pm) 

BILUNO  COOC  6361-ei-« 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: ' 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Wednesday, 

September  24. 1997. 

PLACE:  1155  21st  St..  N.W.,  Washington. 

D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONStOERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-^18-5100. 

Joan  A.  Webb. 

Secretary  of  the  Commission. 

(PR  Doc.  97-23487  Filed  8-29-97;  1:18  pm] 

BtUMQ  COM  CHI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

September  25.  1997. 

PLACE:  1155  2l8t  St..  N.W..  Washington, 

D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Cotnmission. 

[FR  Doc.  97-23488  Filed  8-29-97;  1:18  pm| 

e«JJNQ  COM  SMI-OI-M 

COMMODfTY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10K)0  a.m.,  Tuesday. 

September  30. 1997. 

PLACE:  1155  21st  St..  N.W..  Washington. 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-23489  Filed  9-2-97;  8:45  am) 

MLUNG  COM  6361 -01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 

Defense  (Personnel  and  Readiness). 

DOD. 

ACTION:  Notice. 


In  compliance  with  section 
3506(c)(2)(A)  of  die  Paperwork 
Reduction  At  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (cj* 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  3, 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
DoD  Educational  Activity,  Rm  610,  4040 
N.  Fairfax  Drive,  ATTN:  Ms.  Teresa  M. 
Jenkins,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
Teresa  M.  Jenkins  at  (703)  696- 
3104x2637. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Employment 
Opportunities  for  Educators;  DS  Forms 
5010,  5011,  5012  and  5013;  OMB 
Number  0704-0370. 

Needs  and  Uses:  "Oiis  information 
collection  requirement  is  necessary  to 


obtain  information  on  prospective 
applicants  for  educator  positions  within 
the  Department  of  Defense  Education 
Activity,  Department  of  Defense 
Dependents  Schools.  The  information  is 
used  to  verify  employment  history  of 
educator  applicants  and  to  determine 
creditable  previous  experience  for  pay- 
setting  purposes  on  candidates  selected 
for  positions.  In  addition,  the 
information  is  used  to  ensure  that  those 
individuals  selected  for  employment 
with  the  Department  of  Defense 
Education  Activity  possess  the  abilities 
and  peraonal  traits  which  give  promise 
of  outstanding  success  under  the 
unusual  circumstances  they  will  find 
working  abroad.  Information  gathered  is 
also  used  to  ensure  that  the  Department 
of  Defense  Dependents  Schools 
personnel  practices  meet  the 
requirements  of  Federal  law. 

Completion  of  the  forms  is  entirely 
voluntary  with  the  exception  of  the  form 
requesting  a  professional  evaluation  of 
the  apphcant.  This  information  is 
gathered  from  those  in  supervisory  and 
managerial  positions  to  ascertain 
information  relative  to  the  educator's 
personality  and  professional  abilities. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  15,141. 

Number  of  Respondents:  36,300. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  75 
minutes. 

Frequency:  On  occasion. 

SUPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

The  primary  objective  of  the  * 

information  collection  is  to  ensure  a 
quality  education  from  prekindergarten 
through  grade  12  for  the  eligible  minor 
dependents  of  the  Department  of 
Defense  military  and  civilian  personnel 
on  official  overseas  assignments.  This  is 
accomplished  by  securing  data  from 
applicants  for  educational  positions  and 
officials  with  sufficient  information  to    • 
address  the  applicant's  traits  and 
characteristics. 

The  forms  associated  with  this  data 
collection  include: 

Department  of  Defense  Dependents 
Schools  Supplemental  Application  for 
Overseas  Employment  (DS  Form  5010). 
The  primary  objective  of  this  voluntary 
form  is  to  ascertain  applicant's 
eligibility  for  educator  positions. 

Department  of  Defense  Dependents 
Schools  Professional  Evaluation  (DS 
Form  5011).  This  form  is  provided  to 
officials  in  managerial  and  supervisory 
positions  as  a  means  of  verifying 
abihties  and  personal  traits  of 
applicants  for  educator  positions  to 


ensure  the  selection  of  the  best  qualified 
individual  to  occupy  educator  positions. 

Department  of  Defense  Dependents 
Schools  Voluntary  Questionnaire  (DS 
Form  5012).  This  voluntary  form  helps 
ensure  that  the  Department  of  E)efense 
Education  Activity's  personnel  practices 
meet  the  requirements  of  Federal  law. 

Department  of  Defense  Dependents 
Schools  Verification  of  Professional 
Educator  Employment  For  Salary  Rating 
Purposes  (DS  Form  5013).  The  purpose 
of  this  voluntary  form  is  to  verify 
employment  history  of  educator 
applicants  and  to  determine  creditable 
previous  experience  for  pay-setting 
purposes  on  selected  candidates. 

Dated:  August  28, 1997. 
LM.  Bynum.  . 

Alternate  OSD  Federal  Register  Uaiaon 

Officer,  Department  of  Defense. 

(FR  Doc.  97-23296  Filed  9-2^7;  8:45  am] 

MLLMQ  COMSOWMH-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Closed  Meeting  of  ttie  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  26 
September  1997  from  1500-1600  at  the 
office  of  the  Chief  of  Naval  Operaticms. 
2000  Navy  Pentagon,  Washington,  DC 
20350-2000.  This  session  will  be  closed 
to  the  public. 

The  purpose  of  this  meeting  is  to 
conduct  the  final  briefing  of  the 
Business  Simulation  Task  Force  to  the 
Chief  of  Naval  Operations.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are,  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
wTiting  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  v«riU  be 
concerned  with  matters  listed  in  section 
552b(c)  (1)  of  title  5,  United  States  Code. 

FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT:  Janice  Graham. 
Assistant  for  CNO  Executive  Panel 
Management.  4401  Ford  Avenue.  Suite 
601.  Alexandria,  Virginia  22302-0268. 
telephone  number  (703)  681-6205. 
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Dated:  August  22. 1997. 
MJ).  Sutton, 

LCD/?,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-23328  Filed  9-2-97;  8:45  am] 
MUJNQ  OOOE  3t10-FF-f> 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Revlefw;. 
Commsnt  Rsqusst 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  October 
3, 1997. 

AOORESSES:  Written  comments  shoidd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A&irs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue.  SW..  Room 
5624,  Regional  Office  Building  3, 
Washington,  IX  20202-4651. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPI.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 


collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  Invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

Dated:  August  27. 1997. 
Gloria  ParltBr, 

Deputy  Chief  Information  Officer,  Office  of 
the  O^  Information  Officer. 

Office  of  Postaecondary  Education 

Title:  Guaranty  Agency  Monthly 
Claims  and  Collections  Report 

Frequency:  Monthly. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  37. 
Burden  Hours:  2.220. 

Abstract:  The  ED  Form  1189  is  used 
by  a  guaranty  agency  to  request 
payments  of  reinsurance  for  default, 
bankruptcy,  death,  disability  claims 
p)aid  to  lenders  and  for  costs  incurred 
for  supplemental  preclaims  assistance. 
closed  school,  false  certification  and 
lender  of  last  resort  and  lender  referral 
fee  payments.  Agencies  use  the  form  to 
make  payments  owed  to  ED  for 
'  collections  on  defaulted  loans. 

IFR  Doc.  97-23281  Filed  9-2-97;  8:45  am) 
BIUJNQCOOE  4000-ai-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Conmiission  on 
Educational  Excellencs  for  Hispanic 
Americans;  Meefting 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans.  ED. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
(Commission)  and  describes  the 
functions  of  the  Commission.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory. 
Committee  Act  and  is  intended  to  notify 
the  public  of  their  opportunity  to  attend. 


DATES  AND  TIMES:  Monday.  September 
15, 1997, 1:30  p.m.-5  p.m.  (est)  and 
Tuesday,  September  16, 1997,  9  a.m.-5 
p.m.  (est). 

LOCATION:  American  Council  on 
Education;  8th  Floor  Kellogg  Conference 
Room,  One  Dupont  Circle  NW., 
Washington,  DC. 
FOR  MORE  INFORMATION  CONTACT: 
Edmundo  DeLeon,  Special  Assistant, 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans 
(Initiative)  at  202-401-8459  (telephone), 
202-401-«377  (FAX), 
ed_DeLeon®ed.gov  (e-^nail)  or  mail: 
U.S.  Department  of  Education,  600 
Independence  Ave.  SW..  room  2115, 
Washington.  DC  20202-3601. 
SUMMARY  INFORMATION:  The  Commission 
was  established  under  Executive  Order 
12900  (February  22,  1994)  to  provide 
the  President  and  the  Secretary  of 
Education  with  advice  on  (1)  the 
progress  of  Hispanic  Americans  toward 
achievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment;  (2)  the  development, 
monitoring,  and  education  for  Hispanic 
Americans;  (3)  ways  to  increase.  State, 
county,  private  sector  and  community 
involvement  in  improving  education; 
and  (4)  ways  to  expand  and  complement 
Federal  education  initiatives. 

The  agenda  for  the  Commission's  two 
day  meeting  will  explore  the 
reauthorization  of  the  Higher  Education 
Act.  education  partnerships  for  family 
involvement,  Federal  agency  outreach 
strategies,  especially  that  of  the 
Department  of  Education,  and  a  work 
plan  for  the  Fall  1997  and  1998. 

Records  are  kept  of  Commission 
proceedings  and  are  available  for  public 
inspection  at  the  Initiative  office,  room 
2115,  600  Independence  Ave.  SW., 
Washington,  DC.  from  9  a.m.  to  5  p.m. 
(est). 


Dated:  August  27. 1997. 
Connie  Jameaon, 

Acting  Assistant  Secretary. 

IFR  Doc  97-23247  Filed  9-2-97;  8:45  am] 

BNJJNQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockel  No.  RP97-461-0001 

Blacit  Martin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  27. 1997. 

Take  notice  th«t  on  August  25, 1997, 
Black  Marlin  Pipeline  Company  (BMP) 
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tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1 , 
the  following  tariff  sheet,  to  become 
effective  September  1, 1997: 

Second  Revised  Sheet  No.  217 

BMP  states  that  in  accordance  with 
the  Commission's  "Order  on  Remand" 
issued  February  27. 1997  (February  27 
Order)  in  Docket  Nos.  RM91-1 1-006 
and  RM87-34-072,  BMP  is  hereby 
revising  the  Right  of  First  Refusal 
(ROFR)  Section  15.3  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff  to  reflect  the  Commission's 
adoption  of  a  five-year  matching  term 
cap  in  place  of  the  previous  cap  of 
twenty  years. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington,  DC,  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Inference 
Room. 

Loia  D.  CaalMll, 
Secretary. 
[FR  Doc.  97-23266  Filed  9-2-07;  8:45  am) 

MLUNQ  0006  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF97-2101-000] 

United  States  Department  of  Energy— 
Bonneville  Power  Administration; 
Notice  of  Rling 

August  27. 1997. 

Take  notice  that  on  August  14. 1997. 
the  Bonneville  Power  Administration  of 
the  United  States  Department  of  Energy 
(BPA)  tendered  for  filing  proposed  rate 
adjustments  for  its  charges  under  the 
Pacific  Northwest  Coordination 
Agreement  (PNCA)  pursuant  to  section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C.  §  839e(a)(2).  BPA  states  that  it 
seeks  interim  approval  of  the  revised 
PNCA  rates  effective  October  13, 1997, 
pursuant  to  Commission  regulation 


300.20, 18  CFR  300.20.  BPA  seeks  final 
approval  of  the  proposed  rates 
continuing  until  such  time  as  revised 
rates  are  approved  and  become  effective. 

BPA  states  that  the  parties  to  the 
PNCA  have  entered  into  a  successor 
agreement,  the  Amended  and  Integrated 
Pacific  Northwest  Coordination 
Agreement.  BPA  states  that  this 
agreement  includes  new  rates  for  the 
exchanges  of  energy  and  capacity  under 
the  PNCA  and  that  therefore  BPA  is 
seeking  approval  of  these  new  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shoidd  be  filed  on  or  before 
September  12. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahsli. 
Secretary. 

[FR  Doc.  97-23265  Filed  9-2-97;  8:45  am] 
BiuiNO  CODE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ftogulatory       , 
Commission 

[Docket  Na  TM9B-2-«4-00ai 

Rorida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  27, 1997. 

Take  notice  that  on  August  25. 1997. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1,  the  following  tariff 
sheets,  to  become  effective  October  1, 
1997: 

Twenty-Third  Revised  Sheet  No.  8A 
Fifteenth  Revised  Sheet  No.  8A.01 
Fifteenth  Revised  Sheet  No.  8A.02 
Twenty-First  Revised  Sheet  No.  8B 
Fourteenth  Revised  Sheet  No.  8B.01 

FGT  states  that  Section  27  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  Tariff  provides  for  the  recovery  by 
FGT  of  gas  used  in  the  operation  of  its 
system  and  gas  lost  firom  the  system  or 
otherwise  unaccounted  for.  The  fuel 


reimbursement  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  designed  to  recover  current  fuel 
usage  on  an  in-kind  basis,  and  the  Unit 
Fuel  Surcharge  (UFS),  designed  to 
recover  or  refund  previous  imder  or 
overcollections  on  a  cash  basis.  Both  the 
FRCP  and  the  UFS  are  applicable  to 
Market  Area  deliveries  and  are  effective 
for  seasonal  periods,  changing  effective 
each  April  1.  (for  the  Summer  Period) 
and  eech  October  1  (for  the  Winter 
Period). 

FGT  states  that  is  is  filing  to  establish 
an  FRCP  of  3.5%  to  become  effective 
October  1, 1997  based  on  the  actual 
company  fuel  use,  lost  and  unaccounted 
for  volumes,  and  Market  Area  deliveries 
for  the  period  from  October  1, 1996 
through  March  31, 1997.  FGT  states  that 
it  is  also  filing  to  establish  a  Winter 
Period  UFS  of  ($0.0019)  per  MMBtu  to 
become  effective  October  1 ,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  %viU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loisw  D.  Caihsll. 
SecTBtoiy. 
[FR  Doc.  97-23267  Filed  »-2-e7: 8:45  am] 

MLLINQ  COOC  SMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-482-000I 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  27. 1997. 

Take  notice  that  on  August  25,  1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  pari  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1.  the  following  tariff  sheet  to 
become  effective  September  1, 1997: 
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Fourth  ReviMd  Sheet  No.  187 

FGT  states  that  in  accordance  with  the 
Commission's  "Order  on  Remand" 
issued  February  27,  1997  (February  27 
Order)  in  Docket  Nos.  RM91-1 1-006 
and  RM87-34-072,  FGT  is  hereby 
revising  the  Right  of  First  Refusal 
(ROFR)  Section  20  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff  to 
reflect  the  Commission's  adoption  of  a 
five-year  matching  term  cap  in  place  of 
the  previous  cap  of  twenty  years. 

Any  person  aesiring  to  oe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC,  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  actiop  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refiarence 
Room. 

Lok  D.  Caafaell, 
Secettaiy. 

IFR  Doc  97-23269  Filed  9-2-97;  8:45  am] 
I  CODE  SMT-OI-M 


DB>ARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(DodBM  Na  RP«7-157-007] 

Gas  Tianapoft,  Inc.;  Notica  of 
Compliance  FHing 

August  27.  1997. 

Take  notice  that  on  August  25, 1997, 
Gas  Transport,  Inc.  (GTI)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets: 

Eflective  November  1, 1997 

Sub.  Fourth  Revised  Sheet  No.  162 
Sub.  Third  Revised  Sheet  No.  162A 

GTI  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  the  letter 
order  issued  by  the  Commission  on 
August  19. 1997. 

uTI  states  that  copies  of  this  filing 
were  served  upon  its  jurisdictional 
customers  and  the  Regulatory 
Commissions  of  the  states  of  Ohio  and 
West  Virginia. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  %vith  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  a  Cashell. 
Secntary. 

IFR  Doc.  97-23272  Filed  9-2-97;  8:45  am] 
aiUJNQ  COOE  «n7-«i-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-157-00«) 

Gas  Transport,  Inc.;  Notice  of 
Compliance  Rling 

August  27. 1997. 

Take  notice  that  on  August  22, 1997. 
Gas  Transport.  Inc.  (GTI)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
the  following  revised  tariff  sheets: 

Efifective  Inoe  1. 1997 

Sub.  First  Revised  Sheet  No.  194 
Sub.  First  Revised  Sheet  No.  195 
Sub.  First  Revised  Sheet  No.  196 
Sub.  Original  Revised  Sheet  No.  198 

GTI  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  the  letter 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  on  August  11, 
1997. 

GTI  states  that  copies  of  this  filing 
were  served  upon  its  jurisdictional 
customers  and  the  Regulatory 
Commissions  of  the  states  of  Ohio  and 
West  Virginia. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Reguktory  Commission. 
888  First  Street,  N.E..  Washington,  D.C., 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  ptarties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-23273  Filed  9-2-97;  8:45  ami 

BiLLMO  cooe  tnr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP97-174-004] 

Gulf  states  Transmission  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  27, 1997. 

Take  notice  that  on  Augtist  22, 1997 
Gulf  States  Transmission  Corporation 
(GSTC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
November  1,  1997. 

GSTC  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  No.  587C,  issued 
March  4,  1997  in  Docket  No.  RM96-1- 
004. 

GSTC  has  modified  its  tariff  to  insert 
the  revised  and  new  GISB  standards 
accepted  by  the  Commission  in  Order 
No.  587-C. 

GSTC  stnn  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  97-23271  Filed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QT97-63-00(q 

Kentucky  Wast  Virginia  Gas  Company, 
LLC;  Notice  of  Refund  Report 

August  27,  1997. 

Take  notice  that  on  August  22. 1997, 
Kentucky  West  Virginia  Gas  Comfmny, 
L.L.C.  (Kentucky  West)  filed  a  Report 
summarizing  the  refunds  of  GRI 
overcollections  which  were  credited  to 
the  July  billing  invoice  of  its  sole 
eligible  customer. 

Kentucky  West  states  that  on  May  30, 
1997,  it  received  a  refund  from  GRI  of 
$58,044  for  collections  in  excess  of 
105%  of  Kentucky  West  1996  GRI 
funding  level.  Kentucky  West  states  that 
it  credited  this  amount  to  the  account  of 
its  sole  eUgible  firm  customer. 

Kentucky  West  states  that  a  copy  of  its 
report  has  been  served  on  its  customws 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  SMfteX,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regidations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  3, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD-CaafaaU, 
Secretary. 
[FR  Doc.  97-23275  Filed  9-2-97;  8:45  am) 

BltUNO  CODE  t717-«1-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-419-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  27, 1997. 

Take  notice  that  on  August  22, 1997. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  August  14, 1997: 


Substitute  Second  Revised  Sheet  No.  1406 

Koch  states  that  this  filing  is  in 
compliance  with  a  Letter  Order  (Order) 
from  the  Office  of  Pipeline  Regulation 
dated  August  11, 1997.  As  directed  in 
the  Order,  Koch  is  filing  this  tariff  sheet 
to  correct  a  pagination  error.  In  the 
Order,  the  Commission  approved  the 
filing  made  to  remove  a  partially 
duplicated  paragraph,  subject  to  Koch 
refiling  within  ten  days  to  correct  the 
pagination  of  this  sheet. 

Koch  also  states  that  copies  of  the 
instant  filing  have  been  served  upon 
each  of  persons  designated  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.Q 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD-CaslMU, 
Secretary 

[FR  Doc.  97-23270  Filed  9-2-97;  8:45  am] 
MLUNQ  COOE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-463-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  Of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  27. 1997. 

Take  notice  that  on  August  25, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Voliune  No.  1,  First  Revised 
Sheet  No.  370.  National  Fuel  states  that 
this  filing  is  in  compliance  with 
Ordering  Paragraph  (B)  of  the 
Commission's  February  27, 1997. Order 
on  Remand  in  Docket  Nos.  RM91-11- 
006  and  RM87-34-072.  (Order  No.  636- 
C.  78  FERC  61,186  (1997)). 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  the  revised 
tariff  sheet  to  establish  a  new  contract 
term  cap  of  five  years  for  its  right-of- 
first-refusal  tariff  provisions  consistent 
with  the  new  cap  established  in  Order 


No.  63&-C.  National  Fuel  requests  an 
effective  date  of  September  24, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Stiwt  N.E.,  Washington,  D.C. 
20426,  in  accordance  wi&  18  CFR 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commissicm 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  pubhc 
inspection  in  the  Public  Re{a«ice 
Room. 

Lois  D.  CadMll. 
Secretary. 

[FR  Doc  97-23268  Filed  9-2-97;  8:45  ami 
MLUNQ  COOE  ttn-t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlaskNi 

[Docket  No.  QP97-7-000| 

Plains  Petroleum  Company  ar>d  Plains 
Petroleum  Operating  Company;  Notice 
of  Petition  for  Adjustment 

August  27, 1997. 

Take  notice  that  on  August  22, 1997, 
Plains  Petroleum  Company  and  Plains 
Petroleimi  Operating  Company.  (Plains) 
tendered  for  filing  a  petition  for 
adjustment  under  Section  502(c)  of  the 
Natiiral  Gas  Policy  Act  of  1978  (NGPA) 
and  Rules  1101-1117  of  the 
Commission's  Rides  of  Practice  and 
Procedure,  requesting  an  adjustment  to 
their  potential  liability  to  pay  refunds 
and  interest  that  Plains  may  be  directed 
to  make  with  respect  to  gas  production 
between  October  1, 1984.  and  January 
16, 1987,  owing  to  Plains'  collection  of 
Kansas  ad  valorem  tax  reimbursements 
from  gas  purchasers,  reimbursements 
that  have  since  been  deemed  to  be  in 
excess  of  the  NGPA's  applicable 
maximum  lawful  gas  prices,  all  as  more 
fully  set  forth  in  the  subject  petition, 
which  is  on  file  with  the  Commission 
and  available  for  public  inspection. 

Plains  states  that  this  matter  arises 
from  the  decision  by  the  United  States 
Coiut  of  Appeals  for  the  District  of 
Colimibia  Circuit  in  Public  Service 
Company  of  Colorado  v.  FERC.  91  F.  3d 
1478  p.C.  Cir.  1996),  that  refunds 
should  be  paid  with  respect  to  Kansas 
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ad  valorem  tax  reimbursements  on 
production  between  October  4, 1983, 
and  Jime  28,  1988.  and  the  Supreme 
Court's  denial  of  cross-petitions  for 
certiorari,  filed  in  connection  with  the 
D.C  Circuit's  decision  in  Public  Service 
Company  of  Colorado  v.  FERC. 

Plains  requests  that  the  Commission 
adjust  Plains'  potential  liability  for  any 
refunds  of  Kansas  ad  valorem  tax 
recoveries  by:  (i)  waiving  the  payment 
of  interest  on  any  refund  principal  for 
which  Plains  is  ultimately  determined 
to  be  liable;  (ii)  reducing  any  refund 
obligation  to  account  for  sums  taken  by 
royalty  owners  who  are  now  deceased 
or  bankrupt  or  cannot  be  located,  or 
sums  which  fall  below  a  de  minimis 
standard;  (iii)  granting  relief  where  the 
original  consiuner  who  pay  any  tax 
reimbursements  cannot  be  identified  or 
located:  and  (iv)  reducing  any  refund 
obligation  by  an  amount  equal  to  the 
taxes  Plains  paid  on  the  value  of  the  ad 
valorem  tax  reimbursements. 

Plains  states  that  copies  of  the  filing 
have  been  served  upon  persons  listed  on 
the  service  list  attached  to  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  with  the  Commission  within  15 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  participate  in 
this  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UisaCMkeU, 
Secrefmy. 

(FR  Doc  97-23276  Filed  9-2-97;  8:45  ami 
■UMQ  coK  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiHiNssion 

[Doctet  No.  CP97-«98-000] 


'  Pipeline  Company;  Notice  of 
Request  Urtder  Bianl(et  Auttiorization 

August  27. 1997. 

Take  notice  that  on  August  15, 1997, 
Questar  Pipeline  Company  (Questar),  79 


South  ^te  Street.  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  No.  CP97-698- 
000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
and  remove  its  Colorado  Interstate  Gas 
Company  (QG)  Measuring  and 
Regulating  (M&R)  Station  receipt  point 
located  within  a  pipe  storage  yard  in 
Sweetwater  County,  Wyoming,  under 
Questar's  blanket  certificate  issued  in 
Docket  No.  CP82-491-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  states  that  the  CIG  M&R 
Station  was  historically  used  as  a  gas 
supply  fecility  to  receive  natural  gas 
volumes  purchased  bom  CIG  into 
Questar's  Main  Line  Nos.  1  and  13  at 
Crossover  19.  Questar  explains  that  the 
receipt  point  facilities  proposed  to  be 
abandoned  and  removed  are  comprised 
of:  (1)  an  8-inch-diameter  Daniel  Senior 
meter  run;  (2)  a  6-inch-diameter  control 
valve;  (3)  a  4-foot  by  6-foot  meter 
building;  (4)  an  8-foot  by  12-foot  by  8- 
foot  fiberglass  telemetry  building;  (5) 
approximately  60  feet  of  buried  6-inch- 
diameter  pipeline;  and  (6) 
miscellaneous  valves,  fittings  and  other 
appiutenances.  Questar  also  states  that 
the  6-inch-diameter  pipeline  will  be 
disconnected  from  piping  at  Crossover 
19,  a  6-inch  weld  cap  will  be  installed, 
and  all  buried  pipelines  will  be 
removed  as  part  of  the  abandonment 
work. 

Questar  further  explains  that  the  QG 
M&R  Station  facilities  have  not  been 
utilized  for  more  than  10  years  and  it  is 
anticipated  that  Questar  will  not  resume 
receiving  natural  gas  volumes  fi'om  QG 
at  this  site. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  faction  7  of 

the  Natural  Gais  Act. 

Lois  D.  Cuhell. 

Secretary. 

(FR  Doc.  97-23277  Filed  9-2-97;  8:45  am) 

BILLMG  C006  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP95-1 97-031  and  RP96^«4- 

007] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

August  27. 1997. 

Take  notice  that  on  August  21. 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Commission  the 
calculation  of  its  return  allowance  as 
required  by  Opinion  No.  414.  Opinion 
No.  414  addresses  Transco's  capital 
structure  and  return  allowance  for  the 
Docket  No.  RP95-197  rate  period 
beginning  September  1, 1995  through 
April  30, 1997. 

Transco  states  that  it  has  calculated 
its  return  allowance  in  accordance  with 
the  two-step  DCF  methodology  specified 
in  Opinion  No.  414.  The  calculation  of 
Transco's  retuim  allowance  and  the 
workpapers  supporting  those 
calculations  are  attached  in  Appendix  A 
to  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of.this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-23274  Filed  9-2-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  CP91-2778-002] 

Valero  Transmission,  LP.;  Notice  of 
.FUing 

August  27. 1997. 

Take  notice  that  on  August  21, 1997, 
Valero  Transmission,  L.P.  (Valero) 
located  at  P.O.  Box  400,  San  Antonio. 
TX  78292.  filed  in  Docket  No.  CP91- 
2778-002.  a  notice  concerning  a  change 
in  its  corporate  name,  all  as  more  fully 
set  forth  in  the  notice  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Valero  states  that  its  corporate  name 
was  changed  to  PG&E  Texas  Pipeline, 
L.P.  (PG&E  Texas),  effective  August  8, 
1997.  Valero  requests  the  Commission 
to  modify  its  records  in  this  docket  to 
reflect  Valero's  new  name,  specifically 
the  Presidential  Permit  and  Section  3  of 
the  Natural  Gas  Act  import  and  export 
authorization  previously  issued  to 
Valero  (57  FURC  161,299  and  68  FERC 
^61,191).  Valero  further  states  that  the 
name  change  to  PG&E  Texas  is  a  change 
in  name  only  and  does  not  reflect  any  . 
substantive  change  of  ownership, 
corporate  structure,  organization  or 
operations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
notice  shoiUd  on  or  before  September 
17,  1997  file  v«th  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.Q  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure.  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  v^rith  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  bearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  CashaU. 
Secretary. 

[FR  Doc.  97-23278  Filed  9-2-97;  8:45  am] 
HUMQ  COOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  2009-009] 

Virginia  Electric  and  Power  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

August  27. 1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  Tlie  EA  is 
for  an  application  for  non-project  use  of 
project  l^ds  and  waters.  "Hie 
application  is  to  permit  the  City  of 
South  Hill,  Virginia,  to  construct, 
operate  and  maintain  a  water  intake 
facility  within  the  Gaston  and  Roanoke 
Rapids  Project  boimdary  in  Lake  Gaston 
for  withdrawal  of  up  to  7.0  million 
gallons  per  day  of  water  for  municipal 
purposes.  The  EA  finds  that  appro>nd  of 
the  application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Project  is  located  on 
the  Roanoke  River.  Virginia  and  North 
Carolina. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  in  the 
Reference  and  Information  Center, 
Room  2A,  of  the  Commission's  Offices 
at  888  First  Street,  N.E..  Washii^on, 
D.C.  20426. 

For  further  information,  please 
contact  the  project  manager.  Mr.  Robert 
Grieve  at  (202) 219-2655. 
Loia  D.  CasheU. 
Secretary. 

[FR  Doa  97-23305  Filed  9-2-97;  8:45  am] 
BajJNQ  CODE  STir-at-* 


ENVIRONMENTAL  PROTECTION 
AGENCY  ' 

[FRL-5887-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collecfion  Request  Number  0820.06: 
Hazardous  Waste  Generator  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  plaiming  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

Hazardous  Waste  Generator 
Standards,  EPA  ICR  Number  0820.06, 


OMB  Control  Number  2050-0035. 
current  expiration  date  February  20. 
1998.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval.  EPA  is 
soliciting  conmientsa>n  specific  aspects 
of  the  proposed  information  collection 
as  described  l)elow. 

DATES:  Comments  must  be  submitted  on 
or  before  November  3. 1997. 
ADDRESSES:  Commenters  must  send  sa 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-HG1P-FFFFF  to  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305W).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA 
HQ),  401  M  Street,  SW,  Washington,  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA. 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to:  rcra- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
HGIP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  cluiracters 
and  any  form  of  encryption. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  1, 1235 
Jefferson  Davis  Highway,  first  floor, 
Arlington.  VA.  The  RIC  is  open  from  9 
a.m.  to  4  pjn.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  mnyimiim 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page. 

Copies  of  the  original  ICR  may  be 
requested  from  the  docket  address  and 
phone  niunber  listed  above  ortnay  be . 
found  on  the  Internet.  On  the  Internet, 
access  the  main  EPA  gopher  menu  and 
locate  the  directory:  EPA  Offices  and 
Regions/Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)/Office  of 
Solid  Waste  (RCRA/hazardous  waste- 
RCRA  Subtitle  C/generators. 

Follow  these  instructions  to  access 
the  information  electronically: 

Gopher:  gopher.epa.gov 

WWW:  http://www.epa.gov 

The  official  record  for  this  action  will 
be  kept  in  pwper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  in  the 
RCRA  Information  Center  (the  RIC 
address  is  listed  above  in  this  section). 


t 
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FOR  RJRTHB^  MFOratATKM  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-^24-9346  or  TDD  1- 
800-553-7672  (bearing  impaired).  In 
the  Washington  metiopolitan  area,  call 
(703)  412-9610  or  TDD  (703)  412-3323. 
For  technical  information,  contact  Ann 
Codrington  at  (703)  308-8825  or  Bryan 
Groce  at  (703) 308-8750. 

SU^m^KCNTARY  MFORMATKM: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  generators  of 
hazardous  wastes;  transporters  who 
commingle  wastes  with  diffierent 
Department  of  Transportation 
descriptions;  and  importers  or  exporters 
of  hazardous  wastes. 

Title:  Hazardous  Waste  Generator 
Standards,  OMB  Control  No.  2050- 
0035;  EPA  ICR  No.  0820.06.  expiring  2/ 
20/98. 

Abstract:  In  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended.  Congress  directed  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  implement  a  comprehensive  program 
for  the  safe  management  of  hazardous 
waste.  The  core  of  the  national  waste 
management  program  is  the  regulation 
of  hazardous  waste  from  generation  to 
transport  to  treatment  and  eventual 
dispmal,  or  firam  "cradle  to  grave." 
Seaion  3001(d)  of  RCRA  requires  EPA 
to  develop  standards  for  small  quantity 
generators.  Section  3002  of  RCRA 
among  other  things  states  that  EPA  shall 
establish  requirements  for  hazardous 
waste  generators  regarding 
racordkeeping  practices.  Soction  3002 
also  requires  EPA  to  establish  standards 
on  appropriate  use  of  containers  by 
generators. 

Finally,  section  3017  of  RCRA 
specifies  requirements  for  individuals 
exporting  hazardous  waste  from  the 
United  States,  including  a  notiBcation 
of  the  intent  to  export,  and  an  annual 
report  summarizing  the  types, 
quantities,  frequency,  and  ultimate 
destination  of  all  exported  hazardous 
waste  (additional  reporting 
requirements  for  exporters  and 
importers  of  recyclable  materials  are 
covered  under  ICR  Number  1647.01). 

This  ICR  targets  four  categories  of 
informational  requirements  in  part  262: 
pre-transport  requirements  for  both 
large  (LQG)  and  small  (SQG)  quantity 
generators  (including  the  generator  pre- 
transport  requirements  referenced  in  40 
CFR  part  265),  air  emission  standards 
requirements  for  LQCs^referenced  in  40 
CFR  part  265,  subparts  I  and  J), 
recordkeeping  and  reporting 
requirements  for  LQGs  and  SQGs,  and 
export  requirements  for  LQGs  and  SQGs 
(i.e..  notification  of  intent  to  export  and 
annual  reporting). 


This  collection  of  information  is 
necessary  to  help  generators  and  EPA 
(1)  identify  and  understand  the  waste 
streams  being  generated  and  the  hazards 
associated  with  them,  (2)  determine 
whether  employees  have  acquired  the 
necessary  expertise  to  perform  their 
jobs,  and  (3)  determine  whether  LQGs 
have  developed  adequate  procedures  to 
respond  to  implanned  sudden  or  non- 
sudden  releases  of  hazardous  waste  or 
hazardous  constituents  to  air,  soil,  or 
surface  water.  This  information  is  also 
needed  to  help  EPA  determine  whether 
tank  systems  are  operated  in  a  manner 
that  is  fully  protective  of  human  health 
and  the  environment  and  to  ensure  that 
releases  to  the  environment  are 
managed  quickly  and  efficiently. 

Additionally,  this  information 
contributes  to  EPA's  goal  of  preventing 
contamination  of  the  environment  from 
hazardous  waste  acciimulation 
practices,  including  contamination  from 
equipment  leaks  and  process  vents. 
Ejcport  information  is  needed  to  ensure 
that  (1)  foreign  governments  consent  to 
U.S.  exported  wastes,  (2)  exported  waste 
is  actually  managed  at  facilities  listed  in 
the  original  notifications,  and  (3) 
documents  are  available  for  compliance 
audits  and  enforcement  actions.  In 
general,  these  requirements  contribute 
to  EPA's  goal  of  preventing 
contamination  of  the  environment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OK4B 
control  number.  The  OK4B  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(ill)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
number  of  likely  respondents  under  this 


collection  of  information  is  244.932 
(20,932  LQGs  and  224,000  SQGs).  The 
bottom  line  annual  reporting  and 
recordkeeping  burden  to  respondents 
under  this  collection  of  information  is 
282,696  hours.  The  average  annual 
public  reporting  biuden  per  response  for 
LQGs  under  this  collection  of 
information  is  estimated  to  range  from 
21  minutes  to  32  hours,  and  the  average 
annual  public  reporting  burden  per 
response  for  SQGs  is  estimated  to  range 
from  21  minutes  to  7  hours.  The  average 
annual  recordkeeping  burden  per 
response  for  LQGs  under  this  collection 
of  information  is  estimated  to  range 
from  27  minutes  to  1  hoiir,  and  the 
average  aimual  recordkeeping  burden 
per  response  for  SGQs  is  estimated  to 
range  from  18  minutes  to  45  minutes. 
The  total  average  annual  burden  cost  for 
all  generators,  collectively  is:  $13,  544, 
854  in  labor  costs;  $29,692  in  capital 
costs;  and  $1,837,612  in  aimual  O&M 
costs  (O&M  costs  include  a  purchase  of 
service  component).  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  IS,  1997. 
EUzabeth  CotiwordL 
Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  97-23359  Filed  9-2-97;  8:45  am] 
aaiMQcooc  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL~6886-8] 

Proposed  Settlement  Agreefnent; 
Ozone  Nonattalnment  Areas; 
Detennination  of  Air  Quality  for 
Phoenix.  AZ 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  setUement 

agreement. 

SUMMARY:  In  accordance  with  Section 
113(g)  of  the  Clean  Air  Act  ("Act"),  as 
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amended,  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  concerning  litigation 
instituted  against  the  Environmental 
Protection  Agency  ("EPA")  by  the 
Arizona  Center  for  Law  in  the  Public 
Interest.  The  lawsuit  concerns  EPA's 
alleged  failure  to  perform  a 
nondiscretionary  duty  with  respect  to 
determining  whether  the  Phoenix, 
Arizona  ozone  nonattalnment  area  has 
timely  attained  the  national  ambient  air 
quality  standard  ("NAAQS")  for  ozone, 
and  if  the  area  has  not,  to  publish  that 
determination  in  the  Federal  Register. 
The  settlement  commits  EPA  to  a 
schedule  for  making  the  determination 
as  to  whether  the  area  attained  the 
NAAQS,  except  that  EPA  is  not 
obligated  to  make  this  determination  if, 
instead,  EPA  determines  that  the  area  is 
eligible  for  an  attainment  date 
extension.  If  EPA  determines  that 
Phoenix  failed  to  attain  the  ozone 
NAAQS  as  of  die  end  of  1996,  Phoenix 
will  be  reclassified,  by  operation  of  law, 
from  a  Moderate  ozone  nonattalnment 
area  to  a  Serious  nonattalnment  area. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
agreement.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement 
agreement  if  the  conunents  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
%vith  the  requirements  of  the  Act. 

Copies  of  the  setUement  agreement 
are  available  bom  Phyllis  Cochran,  Air 
and  Radiation  Division  (2344).  Office  of 
General  Counsel.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-7606. 
Written  comments  should  be  sent  to 
Howard  J.  Hoffinan  at  the  above  address 
and  must  be  submitted  on  or  before 
October  3. 1997. 

Dated:  August  21, 1997. 
Soott  C  Fuiton, 
Acting  General  Counsel. 
[FR  Doa  97-23353  Filed  9-2-97;  8:45  am) 
BiLUNOCooE  iaaa  eo  m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00473B;  FRL-5744-1] 

Antimicrot>lal  Rule  Development; 
Cancellation  of  Antimicrobial 
Stakeholder  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA), 


ACTION:  Cancellation  of  a  meeting. 

SUMMARY:  The  Antimicrobials  Division 
(AD)  of  the  Office  of  Pesticide  Programs 
of  EPA  announced  a  series  of 
stakeholder  meetings  in  the  Federal 
Register  of  July  9, 1997  to  obtain  views 
about  the  antimicrobial  rule  that  is 
being  developed.  The  meeting 
scheduled  for  September  11, 1997,  is 
cancelled. 

DATES:  The  stakeholder  meeting 
announced  for  Thursday,  September  11, 
1997,  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Mandula,  Antimicrobials 
Division  (7510W),  U.S.  Envirorunental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460;  Office  location, 
telephone,  fax,  and  e-mail  address: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Crystal  Drive,  Arlington,  VA,  703-308- 
7378;  fax:  703-308-8481;  e-mail: 
mandula.barbara@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
announced  in  the  Federal  Register  of 
July  9, 1997  (62  FR  36805)  (FRL-5731- 
2],  a  series  of  stakeholder  meetings  to  be 
held  in  Rm.  1126  ("Fishbowl"),  &ystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  Va.  The  meeting  scheduled 
for  September  11,  1997,  is  cancelled 
because  the  documents  that  would  have 
been  the  major  agenda  items  will  not  be 
ready  in  time.  The  documents  are 
expected  to  be  ready  for  discussion  at 
the  next  stakeholder  meeting,  which  is 
scheduled  to  be  held  on  October  21, 
1997. 

List  of  Subjects. 

Environmental  protection. 
Dated:  August  28, 1997. 

Frank  Sanden, 

Director.  Antimicrobials  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc  97-23454  Filed  9-2-97;  8:45  am] 
MLLMG  cooc  aaaa  co  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-'«2191A;  FRL-6741-6] 

Endocrine  Disruptors;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  announcing  the  fifth 
meeting  of  the  Endocrine  Disruptors 
Screening  and  Testing  Advisory 
Committee  (EDSTAC),  a  committee 
established  under  the  provisions  of  the 


Federal  Advisory  Committee  Act 
(FACA)  to  advise  EPA  on  a  strategy  for 
screening  chemicals  and  pesticides  for 
their  potential  to  disrupt  endocrine 
function  in  humans  and  wildlife. 
DATES:  The  EDSTAC  Plenary  meeting 
will  begin  on  Monday,  October  7, 1997, 
at  9  a.m.  and  end  on  Tuesday,  October 
8, 1997,  at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  La  Guardia  Marriott  located  at  102- 
05  Ditmars  Boulevard,  East  Elmhurst, 
NY  11369.  The  telephone  number  is 
(718)  565-8900;  fax  number  (718)  899- 
0764.  (Rooms  for  member  of  the  public 
wanting  to  attend  the  meeting  are 
available  at  a  rate  of  $124.00  per  night 
plus  tax  until  September  22, 1997,  after 
this  date  rates  and  availability  cannot  be 
guaranteed.  If  you  wish  to  make  use  of 
this  room  rate,  please  contact  the  hotel 
directly  at  1-800-882-1043. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  about  the 
EDSTAC.  contact  Dr.  Anthony 
Maciorowski  (telephone:  (202)  260- 
3048;  e-mail: 

maciorowski.tony€tepamail.epa.gov)  or 
Mr.  Gary  Timm  (telephone  (202)  260- 
1859;  e-mail: 

timm.garyOepamail.epa.gov)  at  EPA.  To 
obtain  additional  information  please 
contact  the  contractor  assisting  EPA 
with  meeting  facilitation  and  logistics: 
Ms.  Tutti  Otteson,  The  Keystone  Cmter, 
P.O.  Box  8606,  Keystone,  CO  80435; 
telephone:  (970)  468-5822;  fax:  (970) 
262-0152;  e-mail: 
tottesonOkeystone.  org. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  for  the  October  7-8, 
1997  plenary  meeting  includes  status 
reports  for  all  three  work  groups.  It  is 
expected  that  the  Screening  and  Testing 
Work  Group  and  the  Priority  Setting 
Work  Group  will  have  revised  proposals 
that  have  incorporated  feedback  and 
suggestions  offered  at  the  July  plenary. 
The  Communications  and  Outreach 
Work  Group  will  provide  a  status  report 
and  update  of  activities,  as  well.  A  more 
detailed  agenda  for  the  October  7-6 
plenary  will  be  posted  to  the  EDSTAC 
Web  Site  in  September. 

A  public  comment  session  will  be 
held  on  October  7, 1997,  frtim  7  pm  to 
9  pm,  as  part  of  the  open  meetings  of  the 
EDSTAC  process.  Comments  should  be 
related  to  the  design  of  approaches  and 
methods  for  identifying  endocrine 
disruptore  or  assigning  priority  to 
applying  these  methods  to  specific 
materials.  The  amount  of  time  allowed 
each  speaker  vtdll  depend  on  the 
ntunber  of  speakers  who  which  to 
provide  comment.  Please  be  prepared  to 
limit  comments  to  approximately  four 
minutes.  The  EDSTAC  encourages  vou 
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to  also  submit  written  comment  along 
with  your  verbal  comments.  In  the 
interest  of  providing  as  much  time  as 
possible  for  all  people  who  wish  to 
present  public  comment,  the  EDSTAC 
encourages  you  to  coordinate  the 
preparation  of  your  comments  with 
other  individuals  or  groups  sharing  your 
interests  and  concerns. 

ListofSukqecto 

Environmental  protection. 
Dated:  August  25. 1997. 

S«ui  H.  WayUnd, 

Acting  Assistant  Administrator,  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  97-23358  Filed  9-2-97;  8:45  am] 
MUMQ  CODE  aeao-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6687-6] 

Gulf  of  Mexico  Program's  Management 
Committee  Meeting 

AGBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  at  The  Pontchartrain  Hotel, 
New  Orleans,  Louisiana. 

FOR  FURTHER  MFORMATXM  COffTACT: 
James  D.  Giattina,  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
Room  202,  John  C.  Stennis  Space 
Center,  Stennis  Space  Center,  MS 
39529-6000,  at  (601)  688-1172. 

SUPPLBICNTARY  MFORMAT10N:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held  at 
The  Pontchartrain  Hotel,  2031  St. 
Charles  Street,  New  Orleans,  LA.  The 
committee  will  meet  from  10:00  a.m.  to 
5:00  p.m.  on  October  1,  and  from  9:00 
a.m.  to  12:00  p.m.  on  October  2.  Agenda 
items  will  include:  FY  1998  Focus  Area 
Performance  Plans;  Administrative 
Work  from  January  29. 1997  Meeting; 
Qtizens  Advisory  Committee  and 
Business  Advisory  Council  Significant 
Activities  Report  and  Future  Goals  for 
the  Coming  Year;  and  the  Coastal 
America  Program.  The  meeting  is  open 
to  the  public. 
James  D.  Giattiiia. 
Director,  Gulf  of  Mexico  Proffuin. 
|FR  Ddc.  97-23357  Filed  9-2-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6887-^ 

Notice  of  Proposed  Settlement  for 
Cheroitee  Oil  Sites,  Mecldenbury 
County,  North  Carolina 

AGENCY:  Environmental  Agency. 
ACTION:  Notice  of  proposed  settlement. 


f :  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  settle 
claims  for  response  costs  under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended, 
42  U.S.C.  9622(g),  with  the  State  of 
North  Carolina  for  a  de  minimis 
settlement  This  claim  relates  to  removal 
and  response  actions  undertaken  by 
EPA  at  the  Cherokee  Resources  Sites  on 
Berryhill  Road  and  Summit  Avenue  in 
Charlotte,  Mecldenbury  County,  North 
Carolina. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  which  are 
received  by  EPA  within  thirty  (30)  days 
of  the  date  of  this  notice.  EPA  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  conunents 
disclosed  facts  or  considerations  which 
indicate  the  proposed  settiement  is 
inappropriate,  improper  or  inadequate. 
A  copy  of  the  proposed  settiement  is 
available  from  Ms.  Paula  V.  Batchelor  at 
the  address  below.  Written  comments 
may  be  submitted  to  Ms.  Batchelor  at 
the  same  address  within  thirty  (30)  days 
of  the  date  of  publication. 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Waste  Management 
Division,  Atianta  Federal  Center,  61 
Forsyth  Street,  S.W.,  AUanta,  Georgia 
30303-3104,  404/562-8887 

Dated:  August  21, 1997. 
Robert  Johnson, 
Waste  Management  Division. 
(FR  Doc.  97-23361  Filed  9-2-97;  8:45  am] 
BNJJNQ  OOOE  8S60"6O-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority. 
Comments  Requested 

August  27, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  conection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  November  3, 1997. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
NW..  Washington,  DC  20554  or  via 
internet  to  jboley^cc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley^cc.gov. 

SUPPt.EMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0136. 

rit7e:  Temporary  Permit  to  Operate  a 
General  Mobile  Radio  Service  System. 

Form  Number:  FOC  Form  574-T. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  1,500. 

Estimate  Hour  Per  Response:  6 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  150  hours. 

Needs  and  Uses:  The  Commission 
rules  state  that  eligible  applicants  for 
new  or  modified  radio  stations  in  the 
General  Mobile  Radio  Service  complete 
FCC  Form  574-T  for  immediate 
authorization  to  operate  the  radio 
station.  The  applicant  retains  this  form 
during  the  processing  of  their 
application  for  license  grant  as  a  180- 
day  temporary  authorization  to  operate 
their  radio  station.  This  form  is  required 
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by  the  Communications  Act  of  1934,  as 
amended.  International  Treaties  and 
FCC  Rules  47  CFR  Parts  1.922.  95.71 
and  95.73. 

Federal  Communications  Commission. 
William  F.  Catoa. 

Acting  Secretary. 

[FR  Doc.  97-23302  Filed  9-2-97;  8:45  am] 

BILUNQ  CODE  •712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Approved  by  Office  of  Management 
and  Budget 

August  27,  1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection(s)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 
Notwithstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Jerry  Cowden,  Federal 
Communications  Commission,  (202) 
418-0447. 

Federal  Commnnirationa  Cominiaaion 

GMB  Control  No.:  3060-0340. 

Expiration  Date:  08/31/2000. 

Title:  Section  73.51 — Determining 
operating  power. 

Estimated  Atmual  Burden:  1,470 
hours;  0.25  hour  per  notation  (4,872 
respondents)  and  3  hours  per  efficiency 
factor  determination  (84  respondents). 

Description:  When  it  is  not  possible  to 
use  the  direct  method  of  power 
determination  due  to  technical  reasons, 
the  indirect  method  of  determining 
antenna  input  power  may  be  used  on  a 
temporary  basis.  Section  73.51(d) 
requires  that  a  notation  be  made  in  the 
station  log  indicating  the  dates  of 
conunencement  and  termination  of 
measurement  using  the  indirect  method 
of  power  determination.  Section 
73.51(e)  requires  that  AM  stations 
determining  the  antenna  input  power  by 
the  indirect  method  must  determine  the 
value  F  (efficiency  bctor)  applicable  to 
each  mode  of  operation  and  must 
maintain  a  record  thereof  with  a 
notation  of  its  derivation.  This 
recordkeeping  requirement  is  used  by 


FCC  staff  in  field  investigations  to 
monitor  licensee's  compliance  with  the 
FOC's  technical  rules  and  to  ensure  that 
licensee  is  operating  in  accordance  with 
its  station  authorization.  The  value  F 
(efficiency  factor)  is  used  by  station 
personnel  in  the  event  that 
measurement  by  the  indirect  method  of 
power  is  necessary. 

OMB  Control  No.:  3060-^341. 

Expiration  Date:  08/31/2000. 

Title:  Section  73.1680 — ^Emergency 
antennas. 

Estimated  annual  burden:  70  hours;  1 
hour  per  response  (request  would  be 
contracted  out  and  completed  and  filed 
by  attorneys;  consultation  time  with 
these  attorneys  is  estimated  to  be  0.5 
hours);  140  respondents. 

Description:  Section  73.1680  requires 
that  licensees  of  AM,  FM  or  TV  stations 
submit  an  informal  request  to  the  FCC 
(within  24  hours  of  commencement  of 
use)  to  continue  operation  vdth  an 
emergency  antenna.  An  emergency 
antenna  is  one  that  is  erected  for 
temporary  use  after  the  authorized  main 
and  auxiliary  antennas  are  damaged  and 
cannot  be  used.  The  data  is  used  by  FCC 
staff  to  ensure  that  interference  is  not 
caused  to  other  existing  stations. 

Oh4B  Control  No.:  3060-0344. 

Expiration  Date:  08/31/2000. 

Title:  Section  1.1705— Method  for 
determining  duration  of  Cuban 
interference. 

Estimated  annual  burden:  45  hours; 
45  hours  per  respondent;  1  respondent. 

Description:  Section  1.1705  requires 
U.S.  applicants  (AM  stations)  for 
compensation  to  monitor  and  log  signals 
of  interfering  Cuban  stations  for  60 
consecutive  days  and  submit  the  results 
to  the  Commission.  The  data  is  used  by 
FCC  staff  to  assure  that  a  Cuban  station 
has  caused  objectionable  interference 
within  the  service  area  of  an  AM  station. 

OMB  Control  No.:  3060-0345. 

Expiration  Date:  08/31/2000. 

Title:  Section  1.1709 — Reqtiirements 
for  filing  applications  for  compensation. 

Estimated  annual  burden:  2  houra;  30 
hours  per  response  (respondent  would 
spend  approximately  2  hours  in 
consultation  with  hired  attorney; 
remaining  time  would  be  spent  by 
attorney  in  preparing  application);  1 
respondent 

Description:  Section  1.1709  reqtiires 
that  U.S.  AM  radio  stations  submit  an 
informal  application  for  compensation 
of  expenses  incurred  in  mitigating  the 
effects  of  Cuban  interference  and  any 
supplemental  information  the 
Commission  may  request  the  applicant 
to  file.  The  application  must  be 
accompanied  by  certain  documentation 
demonstrating  that  the  expenses  were 


incurred  in  connection  with  the 
acquisition,  installation  or  construction 
of  facilities  for  the  purpose  of  mitigating 
the  effects  of  interference  from  Cu^ 
The  informal  application  and 
supplemental  iJoiFormation  is  used  by 
FCC  staff  to  assure  that  compensation  to 
the  station  is  justified. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-23300  Filed  fr-2-97;  8:45  am] 

BNJJNQ  COM  Snt-OI-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  August  26. 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matten  relating  to  the  Corporation's 
corporate,  supervisory,  and  liquidation 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  John  F. 
Dowrney,  acting  in  the  place  and  stead 
of  Director  Nicolas  P.  Retsinas  (Acting 
Director,  Office  of  Thrift  Supervision), 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Ms.  Julie 
Williams,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Acting  Chairman  Andrew  C  Hove,  Jr., 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  mattera 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8).  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b  (c)(2), 
(c)(4),  (c)(6).  (c)(8).  (c)(9)(A)(ii).  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington. 
D.C 

Dated:  August  27, 1997. 
Federal  Deposit  Insurance  Corporation. 
Valeria  J.  Bast. 
Assistant  Executive  Secretary. 
[FR  Doc.  97-23455  Filed  8-29-97;  12:13  pm] 
BOUNO  CODE  •714-01-11 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1186-0R] 

Colorado;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Colorado.  (FEMA-1186-DR).  dated 
August  1, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  August  21. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPI.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  {'resident  in  his 
declaration  of  August  1, 1997: 

dear  Creeic  and  Phillips  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(PR  Doc.  97-23331  Piled  9-2-97;  8:45  am] 
MUMQ  CODE  671S-Q2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1186-DR] 

Colorado;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  (FEMA-1186-DR),  dated 
August  1, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  August  26.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  IX^ 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 


determined  to  have  been  adversely 
affiacted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  1,  1997: 

County  of  Elbert  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Catberine  H.  Light. 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
[PR  Doc.  97-23332  Filed  9-2-97;  8:45  am] 
BNJJNQ  OOOE  tnS-0>-f> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1186-DR] 

Colorado;  AmefKfment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  (FEMA-1186-DR).  dated 
August  1, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  August  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMBITARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  1, 1997: 

Crowley.  Kiowa,  and  Weld  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Dannis  H.  Kwiatlcowaid. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(PR  Doc  97-23333  Piled  9-2-97;  8:45  am] 
BtuMQ  cooE  sris-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1188-OR] 

Colorado;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Colorado,  (FEMA-1186-DR),  dated 
August  1, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  August  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  EX^ 
20472.  (202)  646-3260. 
SUPPLEMBITARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  1, 1997: 

Baca  and  Otero  Counties  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Dnuiia  H.  Kwiatlunvskl, 
Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
[PR  Doc.  97-23334  Piled  9-2-97;  8:4S  am] 

BIUJNO  COOe  671S-(B-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1183-DR] 

Montana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Montana,  (FEMA-1183-DR),  dated  July 
25.  1997.  and  related  determinations. 
EFFECTIVE  DATE:  August  25.  1997 
FOR  FURTHER  MFORMATKM  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPlfMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Montana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  25, 1997: 

Madison,  Missoula,  and  Stillwater 
Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Catlwrine  H.  Light. 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[PR  Doc.  97-23335  Filed  9-2-97;  8:45  am] 
ntUNQCOOE  671S-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FeiA-117»-0R] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

StJMMAR*':  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-117»-DR),  dated  July  7, 1997, 
and  related  determinations. 
EFFECTIVE  DATE:  August  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disastm  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  7, 1997: 

Goliad  County  for  Individtial  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dannia  H.  Kwiatkowaki, 

Deputy  AMSodate  Director,  Response  and 

Rocovery  Directorate. 

(PR  Doc.  97-23336  Piled  9-2-97;  8:45  am) 

BHJNQ  COM  CnS-OiM) 


FEDERAL  MARITIME  COMMISSION 

Notica  of  Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  o£Bce8  of  the  Commission.  800 
North  Capitol  Sti«et,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  202-011465-005. 
Tit7e:  South  America  Pacific  Coast  Rate 

Agreement. 
Parties: 

Mediterranean  Shipping  Company, 
S.A. 

P*0  Nedlloyd  B.V. 

Transportacion  Maritima 
Grancolombiana  S.A. 
Synopsis:  The  proposed  modification 

authorizes  the  parties  to  disciiss  and 


agree  to  service  contract  terms  and 
conditions,  and  to  agree  to  aggregate 
cargo  volume  for  service  contract 
purposes,  with  the  other  members  of 
the  West  Coast  South  America 
Discussion  Agreement  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  August  27, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaaph  C  Polking, 
Secretoiy. 

(PR  Doc.  97-23258  Filed  9-2-97;  8:45  am] 
■UJNO  CODE  t73e-01-M 


FEDERAL  MARTTIME  COMMISSION 

Ocean  Freigtit  Forwarder  License 
AppUcwits 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  d^e 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC.  20573. 

Continental  Logistics  Inc.,  One  World 
Trade  Center,  Suite  2145,  New  Yoric. 
NY  10048,  Officer  Ernst  W.  Heintze, 
President. 

C  &  C  Group,  Inc.,  18037  SW  30th  Court, 
Miramar,  FL  33029,  Officers:  Claudia 
Quintero,  President,  Charlie  Diaz, 
Vice  President 

Pacific  Shipping  Company,  1011 
Klickitat  Way,  Suite  203,  Seattie,  WA 
98134,  Officers:  Kim  Knise.  President. 
James  G.  Rosselot,  Vice  President 

Apparel  Transportation.  Inc.,  3101 
Northwest  74th  Avenue,  Miami,  FL 
33122,  Officers:  Leo  Del  Calvo, 
President,  Antonio  Yimta,  Vice 
President 

Arrisco  International.  Inc.,  1809  G  Cross 
Beam  Drive,  Charlotte,  NC  28217,     . 
Officers:  Sam  Arris,  President,  Hassan 
Aris,  Vice  President 

Dated:  August  27, 1997. 
Joseph  C  Polking, 
Secretoiy. 
[PR  Doc.  97-23297  Piled  9-2-«7;  8:45  am] 

BlUMa  CODE  «730-01-«l 


FEDERAL  RESERVE  SYSTBi 

Formations  of,  Acquisitions  t)y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqiiire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  api}iication  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  26. 
1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  New  Amboy,  Inc.,  Old  Bridge,  New 
Jersey;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Amboy 
Bancorporation.  Old  Bridge,  New  Jersey, 
and  thereby  indirecUy  acquire  Amboy 
National  Bank,  Old  Bridge,  New  Jersey. 

B.  Federal  Reserve  Baink  of  Kansas 
Gty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Peoples  Commercial  Bancorp,  Inc., 
Stilwell.  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the  Bank 
of  Commerce,  Stilwell,  Oklahoma,  and 
thereby  indirecUy  acquire  Peoples  Bank, 
Westville,  Oldahoma. 

C  Federal  Reserve  Bank  of  DaUea 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Stieet  Dallas,  Texas  75201- 
2272: 


46498 


Federal  Register  /  Vol.  62.  No.  170  /  Wednesday,  September  3,  1997  /  Notices 


Board  of  GovemiH'of  the  Federal  i^eseVWe 
System.  August  28, 1997. 
fennifer  J.  lohnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-23317  FUed  9-2-97;  8:45  am) 
BILUNO  CODE  «210-01-F 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission. 
action:  None. 

summary:  The  Federal  Trade 
Commission  (FTC  or  Commission)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  extension  of 
OMB  approval  under  the  Paperwork 
Reduction  Act  for  "collection  of 
information"  requirements  contained  in 
the  Mail  or  Telephone  Order 
Merchandise  Trade  Regulation  Rule,  16 
CFR  Part  435. 

DATES:  Submit  written  comments  on  the 
collection  of  information  on  or  before 
November  3. 1997. 

ADDRESSES:  Send  written  comments  to 
Elaine  W.  Crockett,  Attorney,  Office  of 
the  General  Coimsel,  Room  598,  6th  St. 
and  Pennsylvania  Ave.,  N.W.  20580.  All 
comments  should  be  identified  as 
responding  to  this  notice. 
SUPPt.EMENTARY  INFORMATKX4:  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Ofiice  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  that  they 
conduct  or  sponsor.  "Collection  of 
information"  is  defined  in  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requests  or 
requirements  that  cause  members  of  the 
public  to  submit  reports,  keep  records, 
or  provide  information  to  a  third  party. 
As  required  by  section  3506(c)(2)(A)  of 
the  PRA.  the  FTC  is  providing  this 
opportunity  for  public  comment  before 
requesting  that  OMB  extend  the  existing 
paperwork  clearance  for  the  Mail  or 
Telephone  Order  Merchandise  Rule. 
The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FTC's  fimctions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  FTC's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


laxtatBB 


'"    1 .  Texas  FinaitaBaBancorpomtion, 
Inc.,  Minneapolis.  Minnesota,  and 
E>elaware  Financial,  Inc..  Wilmington, 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  CNB  Bancshares  of 
Victoria,  Victoria,  Texas,  and  thereby 
indirectly  acquire  Citizens  Bancorp  of 
Delaware,  Inc.,  Wilmington.  Delaware, 
and  Citizens  National  Bank,  Victoria. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  28.  1997. 
louiifiBr  J.  Johaaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-23316  Filed  9-2-97;  8:45  am] 
aiLLMO  COOE  (Tlft-AI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Ncnbanking  Activltiee  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiilfdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  26, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Spectrum  Bancorporation,  Inc., 
Omaha.  Nebraska;  to  acquire  First 
Savings  &  Loan  Association  of  South 
Dakota.  Inc..  Aberdeen,  South  Dakota, 
and  thereby  engage  in  the  operation  of 
a  savings  association,  pursuant  to  § 
225.28Cb)(4)  of  the  Board's  Regulation  Y. 


jigi'cli- 


on  respondentS^thJTough  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Mail  or  Telephone  Order  Merchandise 
Trade  Regulation  Rule,  16  CFR  Part 
435— (OMB  Control  Number  3084- 
01 06>— Extension 

The  Mail  Order  Merchandise  Rule 
was  promulgated  in  1975  in  response  to 
consumer  complaints  that  many 
merchants  were  failing  to  ship  mail 
order  merchandise  on  time,  failing  to 
ship  at  all.  or  failing  to  provide  prompt 
refunds  for  imshipped  merchandise. 
The  Rule  took  effect  on  February  2, 
1976.  A  second  rulemaking  proceeding 
in  1993  demonstrated  that  the  delayed 
shipment  and  refund  problems  of  the 
mail  order  industry  were  being 
experienced  by  consumers  who  ordered 
merchandise  over  the  telephone.  The 
Commission  amended  the  Rule, 
effective  on  March  1,  1994,  to  include 
merchandise  ordered  by  telephone, 
including  by  FAX  or  by  computer 
through  the  use  of  a  modem. 

Generally,  the  Rule  requires  a 
merchant  to:  (1)  Have  a  reasonable  basis 
for  any  express  or  implied  shipment 
representation  made  in  soliciting  the 
sale;  (2)  ship  within  the  time  period 
promised,  and  if  no  time  period  is 
promised,  within  30  days;  (3)  notify  the 
consumer  and  obtain  the  consumer's 
consent  to  any  delay  in  shipment;  and 
(4)  make  prompt  and  full  refunds  when 
the  consumer  exercises  a  cancellation 
option  or  the  merchant  is  unable  to  meet 
the  Rule's  other  requirements. 

The  notice  provisions  in  the  Rule 
require  a  merchant,  who  is  unable  to 
ship  within  the  promised  shipment  time 
or  30  days,  to  notify  the  consumer  of « 
revised  date  and  his  or  her  right  to 
cancel  the  order  and  obtain  a  prompt 
refimd.  Delays  beyond  the  revised 
shipment  date  also  trigger  a  notification 
requirement  to  consumers.  When  the 
Rule  requires  the  merchant  to  make  a 
refund  and  the  consumer  paid  by  credit 
card,  it  also  requires  the  merchant  to 
notify  the  consumer  either  that  any 
charge  to  the  consumer's  charge  accoimt 
will  be  reversed  or  that  the  merchant 
will  take  no  action  that  will  result  in  a 
charge. 

Burden  statement:  In  its  1995  PRA 
submission  to  OMB,  the  FTC  estimated 
that  1.897  large  businesses  and  68,663 
small  businesses  are  covered  by  the 
Rule.  As  stated  in  the  agency's  1995 
submission,  the  conditional  nature  of 
some  of  the  Rule's  requirements  makes 
it  difficult  to  quantify  the  exact  PRA 
burden  involved.  Nonetheless,  the 
agency  estimated  that  70.560  businesses 
spend  an  average  of  229.78  hours  per 
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year  on  compliance  with  the  Rule,  for  a 
total  estimate  of  16.213.300  burden 
hours. 

No  provisions  in  the  Mail  or 
Telephone  Order  Merchandise  Rule 
have  been  amended  or  changed  in  any 
manner.  All  of  the  requirements  relating 
to  disclosure  and  notification  remain 
the  same.  We  have,  however,  reduced 
the  1995  total  burden  estimate  of 
16,213,300  hours  for  the  reasons 
discussed  below. 

In  the  OMB  regulation  implementing 
the  PRA,  burden  is  defined  to  exclude 
any  effort  that  would  be  expended 
regardless  of  any  regulatory 
requirement.  5  CFR  1320.3(b)(2).  In  past 
rulemaking  proceedings,  industry  trade 
associations  and  individual  witnesses 
have  testified  that  compliance  with  the 
Rule  is  now  widely  regarded  by  direct 
marketers  as  being  good  business 
practice.  The  Rule's  notification 
requirements  would  be  followed  in  any 
event  by  most  merchants  to  meet 
consumer  expectations  with  respect  to 
timely  shipment,  notification  of  delay, 
and  prompt  and  full  refunds.  Providing 
consumers  with  notice  about  the  status 
of  their  orders  fosters  consumer  loyalty 
and  encourages  repeat  purchases  that 
are  important  to  the  success  of  direct 
marketers.  Thus,  much  of  th^ime  and 
expense  associated  with  Rule 
compliance  is  not  properly  treated  as 
burden  under  the  PRA. 

In  estimating  any  remaining  burden, 
the  agency  has  considered  "the  total  - 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  disclose  or  provide 
information  to  or  for  a  Federal  agency." 
5  CFR  1320.3(b)(1).  This  includes 
"developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purpose  of  disclosing  and  providing 
information."  5  CFR  1320.3(b)(l)(iv). 
Although  not  expressly  stated  in  the 
regulation,  it  seems  reasonable  to  infer 
that  the  definition  of  burden  would 
include  upgrading  and  maintaining 
computer  systems  used  to  comply  with 
the  Rule's  requirements. 

The  mail  order  industry  has  been 
subject  to  the  basic  provisions  of  the 
Rule  since  1976  and  the  telephone  order 
industry  since  1994.  Thus,  businesses 
have  had  several  years  (and  some  have 
had  decades)  to  integrate  compliance 
systems  into  their  business  procedures. 
Nonetheless,  staff  has  allocated  some 
hours,  estimated  at  150  hours  annually 
per  company,  toward  the  maintenance 
of  computer  systems  by  the  affiected 
companies,  even  though  maintenance 
and  upkeep  arguably  would  also  be  part 
of  ordinary  business  practice  in  the 
industry. 


Fiulher,  in  our  best  judgment  (more 
accurate  data  fiom  the  industry  is  not 
currently  available),  approximately 
1,000  new  companies  have  entered  the 
market  since  1995.  Thus,  the  current 
total  affiected  firms  would  consist  of 
approximately  71 ,560  companies. 
Additionally,  staff  estimates  that  the 
approximately  1,000  new  companies 
enter  the  covered  market  each  year. 
Further,  we  estimate  that  new 
companies  entering  the  market  would 
need  230  hours  per  year  (1995  figure  of 
229.78  rounded  to  230)  for  compliance 
measures  associated  with  system  start- 
up, although  again,  it  could  be  argued 
that  such  efforts  would  be  undertaken 
even  absent  the  Rule.  We  have  therefore 
estimated  that  the  total  burden  for 
compliance  with  the  Rule  woiUd  be 
approximately  10,964,000  hours. 
(1,000x230=230,000)+ 
(71,560x150=10,734,000.) 

To  emphasize,  the  FTC  has  not 
amended,  nor  is  it  in  the  process  of 
amending,  the  Mail  or  Telephone  Order 
Merchandise  Rule.  The  burden  hours 
associated  with  the  Rule  have  been 
recalculated  because  the  originally- 
estimated  hours  included  one-time  start 
up  tasks  (i.e.,  implementing  systems  and 
processes  to  meet  the  Rule's 
requirements)  that  have  now  been 
completed  by  most  of  the  affiected 
companies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  W.  Crockett  (202)  326-2453;  FAX 

(202)  326-2447;  E-mail: 

ecrockettdftc.gov. 

Jay  C  Shafisr. 

Acting  Genera]  Counsel. 

[FR  Doc.  97-23311  Filed  9-2-97;  8:45  am] 

MUNQ  COOE  aTSO-OI-M 


FEDERAL  TRADE  COMMISSION 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  62  F.R.,  Friday.  August 
22. 1997.  Page  No.  44698. 

PREVKXiSLY  ANNOUNCED  TME  AND  DATE  OF 

THE  MEETING:  10:00  a.m.,  Wednesday, 
September  4, 1997. 

CHANGES  IN  THE  AGENDA:  The  Federal 

Trade  Commission  has  canceled  its 

previously  scheduled  Oral  Argument 

meeting  for  September  4, 1997,  at  10:(X) 

a.m. 

Benjamin  I.  Bemum, 

Acting  Secretary. 

[FR  Doc.  97-23385  FUed  b-2B-97;  4:11  pm] 

MUMO  CODE  •7S0-41-M 


FEDERAL  TRADE  COMMISSION 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CrTATKM  OF  PREVKNiS 

ANNOUNCQyCNT:  62  F.R.,  Friday,  August 

22. 1997,  Page  No.  44690. 

PREVIOUSLY  ANNOimCED  TIME  AND  DATE  OF 

THE  MEETING:  2:00  p.m.,  Wednesday. 

September  3, 1997. 

CHANGES  IN  THE  AGENDA:  The  Federal 

Trade  Commission  has  cancelled  its 

previously  scheduled  Oral  Argument 

meeting  for  September  3, 1997.  at  2:00 

p.m. 

Benjamin  1.  H»Fm«ii, 

Acting  Secretary. 

[FR  Doc.  97-23527  FUed  8-29-97;  3:28  pm| 

BIUJNQ  OOOC  «TaO-»1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  information  Collection 
Activltias:  Submission  for  OMB 
Review;  Comment  Request 

The  Department  of  Health  and  Himian 
Services.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Information  Collection 
Requirements  Contained  in  42  CFR  part 
1004  (Revised  Peer  Review  Organization 
Sanctions  for  Failing  to  Meet  Statutory 
Obligations) — This  information 
collection  requirement  is  necessary  to 
enable  a  Peer  Review  Organization 
(PRO)  to  submit  a  report  and 
recommendation  to  the  OIG  if  PRO- 
identified  violations  have  not  been 
resolved.  In  addition,  an  alternative 
sanctions  notification  process  provides 
sanctioned  practitioners  or  other 
persons  the  option  of  informing  patients 
directly  to  the  sanction  action  taken 
against  them. — Respondents: 
Individuals.  Business  or  other  for-profit; 
Not-for-profit  institutions — Burden 
Information  for  the  PRO  Report — 
Annual  Responses:  7;Annua]  Burden 
per  Response:  4  hours;Annua7  Burden 
for  PRO  Report:  28  hours — Biuden 
Information  for  the  Sanction 
Notification — AimuaJ  Responses: 
5;AnnuaI  Burden  per  Response:  2 
houis;Annual  Burden  for  Sanction 
Notification:  10  hours — Total  Burden: 
38  hours. 

OMB  Desk  Officer:  Allison  Eydt 
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Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235.  725  17th  Street  NW., 
Washington.  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW..  Washington.  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  August  27, 1997. 
Wiliiam  R.  Beldon. 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  97-23304  Filed  9-2-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notictt  of  Two  Meetings  of  ttte  National 
Bioethics  Advisory  Commission 
(NBAC):  One  Eacti  of  Its  Genetics  and 
Human  Subjects  Subcommittc 


Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  given  of  two  meetings  of  the  National 
Bioethics  Advisory  Commission. 
Commission  members  will  solicit 
testimony  on  the  protection  of  the  rights 
and  welfare  of  human  subjects  in 
research  including  decisionally  and/or 
cognitively  impaired  populations  and 
will  addr{»s  the  use  of  genetic 
information  involved  in  tissue  storage. 
The  meetings  are  open  to  the  public  and 
opportunities  for  statements  by  the 
public  will  be  provided. 

0ATES/T1MEa/LOCATK)N8: 

Human  Subjects  Subcommittee 

September  18, 1997,  8:15  am-5:30  pm, 
(9:00  am-12  noon  public  hearing) — 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31. 6th  Floor. 
Conference  Room  10.  Bethesda. 
Maryland  20892 

Genetics  Subcommittee 

September  18. 1997.  3:00  pm-5:30  pm — 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  6th  Floor, 
Conference  Room  9.  Bethesda, 
Maryland  20892 

September  19,  1997.  8:30  am-12:30 
pm — Same  Location  as  Above 


SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Conmiission  (NBAC) 
by  Executive  Order  12975  on  October  3. 
1995.  The  mission  of  the  NBAC  is  to 
advise  and  make  recommendations  to 
the  National  Science  and  Technology 
Council  and  other  entities  on  bioethical 
issues  arising  firom  the  research  on 
human  biology  and  behavior,  and  in  the 
applications  of  that  research  including 
clinical  applications. 

Public  Participation 

All  meetings  are  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space.  On  September  18, 
1997,  the  Human  Subjects 
Subconunittee  of  the  National  Bioethics 
Advisory  Commission  will  discuss 
possible  guidelines  for  research 
involving  decisionally  or  cognitively 
impaired  subjects,  and  public  testimony 
is  invited  on  the  ethical  issues  of  such 
research.  A  public  hearing  will  be  held 
on  ethical  issues  in  research  involving 
decisionally  or  cognitively  impaired 
individuals  from  9:00  am — 12  noon  on 
September  18. 1997.  Members  of  the 
public  who  wish  to  present  oral 
statements  should  contact  the  Deputy 
Executive  Director  of  the  NBAC  by 
telephone,  fax  machine,  or  mail  as 
shown  below  prior  to  the  meeting  as 
soon  as  possible.  Individuals  unable  to 
make  oral  presentations  are  encouraged 
to  mail  or  fax  their  comments  to  the 
NBAC  staff  office  for  distribution  to  the 
subcommittee  members  or  Commission 
and  inclusion  in  the  public  record. 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  NBAC  staff  at  the  address  or 
telephone  number  listed  below  as  soon 
as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  D.  Hyatt-Knorr.  National 
Bioethics  Advisory  Commission,  MSC- 
7508,  6100  Executive  Boulevard,  Suite 
5B01.  Rockville.  Maryland  20892-7508, 
telephone  301-402-4242.  fax  number 
301-480-6900. 

Dated:  August  28, 1997. 
Henrietta  D.  Hyatt-Knorr, 

Deputy  Executive  Director.  Acting,  National 
Bioethics  Advisory  Commisaion. 
(FR  Doc.  97-23377  Filed  9-2-97;  8:45  ami 
BRJJNQ  coot  41W-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-03S3] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AQBICY:  Food  and  Etoug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  3, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTHM  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-^27-1223. 

SUPPLEMENTARY  INFORMATK)N:  In 
compliance  with' section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance: 

Food  Additives  and  Food  Additive 
Petitions  (21  CFR  Parts  171, 172, 173, 
175  to  178,  and  180)  (OMB  Control 
Number  0010-0016 — Reinstatement) 

Section  409(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348(a))  provides  that  any 
particular  use  or  intended  use  of  a  food 
additive  shall  be  deemed  to  be  unsafe. 
unless  the  additive  and  its  use  or 
intended  use  are  in  conformity  with  a 
regulation  issued  under  section  409  of 
the  act  that  describes  the  condition(s) 
under  which  the  additive  may  be  safely 
used,  or  unless  the  additive  and  its  use 
or  intended  use  conform  to  the  terms  of 
an  exemption  for  investigational  use. 
Food  additive  petitions  are  submitted  by 
individuals  or  companies  to  obtain 
approval  of  a  new  food  additive  or  to 
amend  the  conditions  of  use  permitted 
under  an  existing  food  additive 
regulation.  Section  171.1  (21  CFR  171.1) 


Federal  Register  /  Vol.  62,  No.  170  /  Wednesday,  September  3.  1997  /  Notices  46501 


specifies  the  information  that  a 
petitioner  must  submit  in  order  to 
establish  that  the  proposed  use  of  a  food 
additive  is  safe  and  to  seciu'e  the 
publication  of  a  food  additive  regulation 
describing  the  conditions  under  which 
the  additive  may  be  safely  used.  Parts 
172. 173. 175  to  178.  and  180  (21  CFR 
parts  172,  173, 175  to  178,  and  180) 
contain  labeling  requirements  for 
certain  food  additives  to  ensiire  their 
safe  use. 


FDA  scientific  personnel  review  food 
additive  petitions  to  ensure  the  safety  of 
the  intended  use  of  the  food  additive  in 
or  on  food,  or  of  a  food  additive  that 
may  be  present  in  food  as  a  result  of  its 
use  in  articles  that  contact  food.  FDA 
requires  food  additive  petitions  to 
contain  the  information  specified  in 
§  171.1  in  order  to  determine  whether  a 
petitioned  use  for  a  food  additive  is  safe, 
as  required  by  the  act.  This  regulation 


(§171.1)  implements  section  409(b)(2) 
of  the  act. 

Respondents  are  businesses  engaged 
in  the  manufacture  or  sale  of  food,  food 
ingredients,  or  substances  used  in 
materials  that  come  into  contact  with 
food. 

FDA  estimates  the  burden  of 
complying  with  the  information 
collection  provisions  of  the  agency's 
food  additive  petition  regulations  as 
follows: 


Tabif  1. 

—  Estimated  Annual  Reporting  Burden 

21  CFR 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

171.1 

Part  172 

Part  173 

Parts  175  to  178 

Part  180 

Total 

44 
44 
44 
44 
44 
44 

•1 

44 

44 
44 
44 
44 

2376 
0 
0 
0 
0 

126.560 
0 
0 
0 
0 

126.560 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


This  estimate  is  based  on  the  average 
number  of  new  food  additive  petitions 
received  in  fiscal  year  1995  and  the  total 
hours  expended  by  petitioners  to 
prepare  the  petitions.  The  burden  varies 
with  the  complexity  of  the  petition 
submitted,  because  food  additive 
petitions  involve  the  analysis  of 
scientific  data  and  information,  as  well 
as  the  work  of  assembling  the  petition 
itself  Because  labeling  requirements 
under  parts  172, 173, 175  to  178,  and 
180  for  particular  food  additives  involve 
information  required  as  part  of  the  food 
additive  petition  safety  review  process 
under  §  171.1,  the  estimate  for  tiie 
number  of  respondents  is  the  same  and 
the  burden  hours  for  labeling  are 
included  in  the  estimate  for  §  171.1. 

Dated:  August  26,  1997. 
WUliam  B.  Schultz. 
Deputy  Commissione  for  Policy. 
(PR  Doc.  97-23246  Filed  9-2-97;  8:45  am] 
BiLUNQ  CODE  41«0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97E-01 45] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  PRELAY^m  and  REZULIN^ 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 


PRELAY™  and  REZULIN™  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  MaUdn.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  9&-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  tor  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determiiung  the  amount  of  extension 
an  applicant'  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  cunical 
investigations  of  Uie  drug  becomes 


effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatcwy  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recenUy  approved  for  marketing 
the  human  drug  products  PRELAYtm 
and  REZULINTM  (troglitazone). 
PRELAYTM  and  REZUUN™  are 
indicated  for  use  in  patients  with  type 
n  diabetes  currently  on  insulin  therapy 
whose  hyperglycemia  is  inadequately 
controlled  (HbAk:>8.5%)  despite  insulin 
therapy  of  over  30  units  per  day  given 
as  miiltiple  injections.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  PRELAYtm  and 
REZULINTM  (U.S.  Patent  No.  4,572,912) 
bom  Sankyo  Co..  Ltd..  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent- term  restoration.  In 
a  letter  dated  January  21, 1997.  FDA 
advised  the  Patent  and  Trademaiii 
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Office  that  these  human  drug  products 
had  undergone  a  regulatory  review 
period  and  that  the  approvals  of 
PRELAYTM  and  REZULIK^m 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
products.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that  the 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
PRELAY™  and  REZUUNtm  is  2,885 
days.  Of  this  time,  2,703  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  182 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  March  9, 1989.  FDA 
has  verified  the  applicant's  claim  that 
the  date  that  the  investigational  new 
drug  application  became  effective  was 
on  March  9.  1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  August  1,  1996.  The 
applicant  claims  July  31,  1996,  as  the 
date  the  New  Drug  Applications 
(NfDA's)  for  PRELAYTM  (NDA  20-719) 
and  REZULI>FM  (NDA  20-720)  were 
initially  submitted.  However,  FDA 
records  indicate  that  NDA's  20-719  and 
20-720  were  submitted  on  August  1, 
1996. 

3.  The  date  the  appUcation  was 
approved:  January  29,  1997.  FDA  has 
verified  the  appUcant's  claim  that 
NDA's  20-719  and  20-720  were 
approved  on  January  29, 1997. 

"This  determination  of  the  regulatory 
review  f>eriod  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1 ,534  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  3, 1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  2. 1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition  * 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 


part  1,  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
do^et  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  24, 1997. 
Allen  B.  Duncan. 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[PR  Doc.  97-23244  Filed  9-2-97;  8:45  am) 
mUJtta  COM  41M-91-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Open  Meeting  for  Representatives  of 
Health  Professional  Organizations 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
open  meeting  with  representatives  of 
health  professional  organizations.  The 
meeting  will  be  chaired  by  Sharon 
Smith  Holston,  Deputy  Commissioner 
for  External  Affairs.  This  meeting  will 
provide  participants  an  opportunity  to 
hear  a  discussion  on  the  Food  Safety 
Initiative  and  reducing  food-bome 
illness. 

DATES:  The  meeting  will  be  held  on 
Monday,  October  6, 1997,  bom  1:30 
p.m.  to  3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Bethesda  Holiday  Iim.  8210 
Wisconsin  Ave..  Bethesda,  MD. 
Interested  persons  may  register  with 
Betty  Palsgrove  at  301-443-1652. 
Registrations  also  may  be  transmitted  by 
FAX  to  1-600-344-3332  or  301-443- 
2446. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Rheinstein.  Office  of  Health 
Affairs  (HFY-40),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5470. 
SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  meeting  is  to  provide  an 
opportunity  for  representatives  of  health 
professional  organizations  and  other 
interested  persons  to  be  briefed  by 
senior  FDA  staff  as  well  as 
representatives  fit>m  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 


the  U.S.  Department  of  Agriculture 
(USDA),  and  the  Environmental 
Protection  Agency  (EPA).  It  will  also 
provide  an  opportimity  for  informal 
discussion  on  the  role  of  the  Federal 
Government  and  health  professional 
organizations  in  reducing  food-bome 
illness  in  general,  as  well  as  identifying 
and  treating  the  illness  in  patients. 

This  public  meeting  is  free  of  charge: 
however,  space  is  limited.  Registration 
for  the  meeting  will  be  accepted  in  the 
order  received  and  should  be  sent  to  the 
contact  {}erson  listed  above.  Registration 
should  include  the  name  and  title  of  the 
person  attending  and  the  name  of  the 
organization  being  represented,  if  any. 

Dated:  August  27, 1997. 
Williwn  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  97-23299  Filed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Proposed  Review  Criterion  for  Grants 
for  Primary  Care  Training  Programs  for 
Fiscal  Year  1998 

Grants  for  Primary  Care  Training 
programs  are  authorized  imder  sections 
747  (a)  and  (b).  748.  750  and  751.  UtIe 
Vn  of  the  Public  Health  Service  Act.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Pub.  L.  102-408,  dated  October 
13, 1992.  These  grant  programs  include: 
Grants  for  Predoctoral  Training  in 

Family  Medicine 
Grants  for  Faculty  Development  in 

Family  Medicine 
Grants  for  Graduate  Training  in  Family 

Medicine 
Grants  for  Establishment  of  Departments 

of  Family  Medicine 
Grants  for  Residency  Training  in 

General  Internal  Medicine  and 

General  Pediatrics 
Grants  for  Faculty  Development  in 

General  Internal  Medicine  and 

General  Pediatrics 
Grants  for  Physician  Assistant  Training 
Grants  for  Pediatric  Primary  Care 

Residency  Training 

Proposed  Review  Criterion 

The  following  criterion  is  proposed  to 
be  added  to  the  existing  review  criteria 
established  in  61  FR  52034  on  October 
4, 1996: 

"5.  Project  impact/influence  in 
shaping  the  curriculum,  program, 
department,  institution  and  the 
community." 
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The  review  criterion  is  proposed  in 
this  combined  notice,  rather  than 
individual  program  announcements,  to 
provide  consistent  review  of  all  primary 
care  medical  education  grant 
applications.  An  announcement  will  be 
made  in  the  HRSA  Preview  for  grant 
programs  which  will  conduct 
competitive  cycles  in  FY  1998. 

The  comment  period  is  30  days.  All 
comments  received  on  or  before  October 
3. 1997  will  be  considered  before  the 
final  review  criteria  are  established. 
Written  comments  should  be  addressed 
to:  Enrique  Fernandez.  M.D..  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  9A-20,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone  : 
(301)  443-1467,  FAX:  (301)  443-8890. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine,  at 
the  above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Dated:  August  28. 1997. 
CUude  Earl  Fox, 
Acting  Administrator. 
(FR  Doc.  97-23373  Filed  9-2-97;  8:45  am] 
BlUJNa  CODE  41W-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Cancer  Praventiqn  Ck>ntrol 
and  Surveillance. 

Date:  September  15, 1997. 

Time:  1  p.m.  to  adjournment 

Place:  Teleconference,  Executive  Plaza 
North,  Coaference  Room  E,  6130  Executive 
Boulevard,  Bethesda,  MD  20852. 

Contact  Person:  Courtney  M.  Kerwin. 
Fh.D.,  M.P.H.,  Scientific  Review 
Administrator,  National  Cancer  Institute, 
NIH.  Executive  Plaza  North,  Room  6301,  6130 
Executive  Boulevard,  MSC  7410,  Bethesda, 
MD  20892-7410.  Telephone:  301/496-7421. 

Purpose/ Agenda:  To  evaluate  and  review 
responses  to  Request  for  Proposal. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
Proposal  and  the  discussions  could  reveal 


confidential  trade  secrets  or  commercial 
property  such  as  ptatentable  material  and 
ftersonal  information  concerning  individuals 
associated  with  the  proposal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numl)ers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  August  26, 1997. 
La  Veen  Ponds, 
Policy  Analyst,  NIH,  CMO. 
(FR  Doc.  97-23284  Filed  9-2-97;  8:45  am] 

8IUJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Evaluation  of 
Chemopreventive  Agents  by  In  vitro 
Techniques. 

Date:  September  11-12, 1997. 

Tjine:  9  a.m.  to  5  p.m. 

Place:  Ramada  Inn-Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Lalita  Palekar,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive 
Boulevard,  North,  Roqm  622B,  Bethesda,  MD 
20892-7410.  Telephone:  301/496-7575. 

Purpose/ Agenda:  To  evaluate  and  review 
resfKinses  to  a  Request  for  Proposal. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Titie  5  U.S.C 
Proposals  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpoww; 
93.399.  Cancer  Control) 


Dated:  August  26, 1997. 
La  Veen  Ponds. 

Policy  Analyst,  National  Institutes  of  Health. 

Committee  Management  Office. 

[FR  Doc.  97-23285  Filed  9-2-97;  8:45  am] 

BtUJNQ  COOE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Commitiee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical/Experimental 
Radiation  Research  Studies  (CERRIS). 

Date:  October  5-6. 1997. 

Tijne:  October  5 — 7:30  p.m.  to  11  p.m.; 
October  6—8  a.m.  to  6  p.m. 

Place:  The  Bethesda  Ramada  Hotel,  8400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Kevin  Ryder,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North. 
Room  61  ID,  6130  Executive  Boulevard.  MSC 
7410,  Betiiesda.  MD  20892-7410.  Telephone: 
301/402-2785. 

Purpose/Agenda:  To  evaluate  and  review  i 
grant  appUcation. 

The  meeting  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b(c){4)  and  552b{c)(6).  Titie  5  U.S.C 
Application  and  the  discussions  could  rove! 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
persona]  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Kianpower; 
93.399,  Cancer  Control) 

Dated:  August  26, 1997. 
LaVaroe  Y.  Stringfield. 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  97-23287  Filed  9-2-«7;  8:45  am) 

BHXMO  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  Section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  teleconference 
meeting  of  the  Advisory  Committee  to 
the  Director,  National  Cancer  Institute. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  Linda  Quick-Cameron, 
Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North.  Room  609,  6130  Executive 
Blvd.,  MSC  7410,  Bethesda,  MD  20892- 
7410  (301/496-5708).  A  summary  of  the 
meeting  and  the  roster  of  committee 
members  will  be  provided  upon  request. 
Other  infmnation  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated  below. 

Committee  Name:  Advisory  Committee  to 
the  Director.  National  Cancer  Institute. 

Date:  September  18, 1997. 

Place:  National  Institutes  of  Health. 
Building  31  Conference  Room  7,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

Open:  3  p.m.  to  4:30  p.m. 

Agenda:  Update  on  the  progress  of  the  NQ 
Working  Groups. 

Contact  Person:  Susan  J.  Waldrop. 
Executive  Secretary.  National  Cancer 
Institute.  Federal  Building  Room  312.  75SO 
Wisconsin  Avenue  (MSC  9010),  Bethesda, 
MD  20892-9010,  301-496-1458. 

Dated:  August  26. 1997. 
La  Veen  Ponds, 
Policy  Analyst,  NIH.CMO. 
(FR  Doc  97-23288  Filed  9-2-97;  8:45  am] 
■LLMO  COOe  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke.  Division  of 
Extramural  Activities;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Same  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  September  8, 1997. 


TJnie:  11  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814,(301)657-1234. 

Contact  Person:  Dr.  Katherine  Woodbury, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  NINDS.  National  Institutes  of 
Health.  7550  Wisconsin  Avenue,  Room  9C10, 
Bethesda.  MD  20892,  (301)  496-9223. 

Purpose/ Agenda:  To  review  and  evaluate 
one  grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associ>''.ted  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  riming  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disordeis,  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  August  26, 1997. 
LaVeen  M.  Pond*. 

Policy  Analyst.  National  Institutes  of  Health, 
Committee  Management  Office. 
IFR  Doc.  97-23286  Filed  9-2-97;  8:45  am] 

BHJJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Amended  Notice  of  Closed  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  July  28. 1997  National  Institute  of 
Nursing  Research  Special  Emphasis 
Panel  meeting,  Review  of  Individual 
National  Research  Service  Award 
Applications  (Telephone  Conference 
Call),  which  was  published  in  the 
Federal  Register  on  )uly  14. 1997  (62  FR 
37586). 

This  meeting  will  now  be  held  on 
September  22. 1997.  with  the  following 
changes: 

Tune:  1:30  p.m. 

Place:  n  Rockledge  Building,  Room  7186, 
6701  Rockledge  Drive,  Bethesda,  Maryland 
20892. 

Contact  Person:  Anne  P.  dark,  Ph.D..  U 
Rockledge  Drive,  Room  7186,  Bethesda,  MD 
20892.  (301)  435-0280. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 


Dated:  August  26, 1997. 
LaVeen  M.  Ponds, 
Policy  Analyst.  NIHCMO. 
(FR  Doc.  97-23289  Filed  9-2-97;  8:45  am] 

8IUJNO  COOe  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  President's  Cancer  Panel 

Pursuant  to  Section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  at  a  meeting  of  the 
President's  Cancer  Panel. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  Linda  Quick-Cameron, 
Committee  Management  Officer, 
National  Cancer  Institute.  Executive 
Plaza  North,  Room  609,  6130  Executive 
Blvd.,  MSC  7410,  Bethesda,  MD  20892- 
7410  (301/496-5708).  A  summary  of  the 
meeting  and  the  roster  of  committee 
members  will  be  provided  upon  request. 
Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated  below. 

Committee  Name:  President's  Cancer 
Panel. 

Date:  September  29, 1997. 

Place:  HoUday  Inn— Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  8:00  a.m.  to  5:00  p.m. 

Agenda:  Concerns  of  Special  Populations 
in  the  National  Cancer  Program:  The  Real 
Impact  in  the  Reduction  in  Cancer  Morality. 

Contact  Person:  Maureen  O.  Wilson,  Ph.0., 
Executive  Secretary,  National  Cancer 
Institute.  Building  31,  Room  4A48,  Bethesda, 
MD  20892-2473,  Telephone:  (301)  496^1148. 

Dated:  August  26, 1997. 
LaVeen  Ponds, 
Policy  Analyst.  NIHCMO. 
[FR  Doc  97-23382  Filed  9-2-97;  8:45  am] 

BNXMO  COOE  414e-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  FR-4278-I>-01] 

Delegation  of  Personnel  Management 
Autriorlty 

AGENCY:  Office  of  the  Secretary,  HUD. 
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ACTKM:  Notice  of  delegation  of 
authority. 

SUMMARY:  In  this  notice,  the  Secretary 
delegates  authority  to  perform  personnel 
management  functions.  Authority  is 
delegated  to  the  Deputy  Secretary  with 
concurrences  by  the  Chief  of  Staff  or  by 
the  General  Counsel,  as  specified. 
EFFECTIVE  DATE:  August  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Stephens,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  (202)  708-0622.  (This  is  not  a 
toll-free  number.)  For  hearing/speech- 
impaired  individual,  this  number  may 
be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8399. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  making  these  changes  to 
assist  in  the  management  of  the 
Department  and  the  carrying  out  of  its 
mission.  In  this  document,  the  Secretary 
delegates  personnel  management 
authorities,  as  specified  below,  to  the 
Deputy  Secretary,  with  the  concurrence 
of  the  Chief  of  Staff;  and  to  the  Deputy 
Secretary,  with  the  concurrence  of 
either  the  Chief  of  Staff  or  the  General 
Counsel  in  certain  actions  involving 
Senior  Executive  Service  employees. 

Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated  With 
Respect  to  Specific  Personnel  Actions 

The  Deputy  Secretary,  with  the 
concurrence  of  the  Chief  of  Staff  or  the 
General  Counsel,  is  delegated  the 
authority  to: 

1.  Select  candidates  for  positions  at 
grades  GS-14  and  GS-15. 

2.  \4ake  an  Intergovernmental 
Personnel  Act  (IPA)  assignment. 

3.  Detail  an  employee  at  grades  GS- 
14  or  GS-15  to  another  HUD  position  in 
increments  of  up  to  120  days. 

4.  Detail  an  employee  to  a  position  in 
another  Federal  agency  in  increments  of 
up  to  120  days. 

5.  DetaU  an  employee  to: 

a.  the  Panama  Canal  Commission, 

b.  an  international  organization,  or 

c.  a  foreign  government. 

6.  Approve/disapprove  a  temporary 
work-at-home  arrangement. 

7.  Promote  employees  to,  demote 
employees  volimtarily  from,  or  reassign 
employees  to  positions  at  the  GS-14  or 
GS-15  level. 

8.  Make  time-limited  promotions  to 
the  GS-14  or  GS-15  level  to  meet 
temporary  needs. 

9.  Noncompetitively  promote  a  GS-14 
or  GS-15  employee,  temporarily  or 
permanently,  to  the  highest  grade 
previously  held  up  to  die  GS-15  level. 


10.  Authorize  payment  of  up  to  25% 
of  basic  pay  as  a  recruitment  bonus. 

11.  Authorize  payment  of  up  to  25% 
of  basic  pay  as  a  relocation  bonus. 

12.  Authorize  payment  of  up  to  25% 
of  basic  pay  as  a  retention  allowance. 

13.  Approve/disapprove  a  reduction- 
in-force. 

14.  Approve/disapprove  a  transfer  of 
function. 

Section  B.  Authority  Delegated  With 
Respect  to  Senior  Executive  Service  and 
Schedule  C  and  Other  Actions 

The  Deputy  Secretary,  with  the 
concurrence  of  either  the  Chief  of  Staff 
or  the  General  Covuuel;  or  the  General 
Counsel  with  a  concurrence  of  the  Chief 
of  Staff  are  delegated  the  authority  to: 

1.  Select,  terminate,  promote, 
reclassify,  or  extend  SES  positions. 

2.  Make  selections  for  Secretary's 
Representative  and  St&te/Area 
coordinator  positions. 

3.  Make  selections  for  Administrative 
Law  Judge  positions,  Senior  Level 
positions,  and  positions  on  the  Board  of 
Contract  Appeals. 

4.  Make  selections  for  experts  or 
consultant  positions. 

5.  Select,  terminate,  promote, 
reclassify,  or  extend  Schedule  C 
(political)  appointees. 

6.  Detail  or  reassign  SESers  or 
Schedule  C  appointees  to  other  SES  or 
Schedide  C  positions. 

7.  Detail  non-SESers  to  SES  positions. 

8.  Recertify,  conditionally  recertify,  or 
not  recertify  career  SESers. 

9.  Approve/disapprove  Presidential 
Rank  Award  nominations  for  SESers. 

10.  Approve/disapprove  SES 
performance  awards. 

11.  Approve/disapprove  SES 
performance  ratings. 

12.  During  the  notice  period  of  an 
adverse  action:  assign  SESer  to  other 
duties;  approve  annual  or  sick  leave  or 
leave  without  pay;  place  SESer  in  absent 
without  leave  status;  or  place  SESer  on 
excused  absence. 

13.  Remove  or  suspend  an  SES 
employee  for  misconduct,  neglect  of 
duty,  malfeasance,  failure  to  accept  a 
directed  reassignment,  or  failiue  to 
accompany  a  position  in  a  transfer  of 
fimction. 

Section  C.  Authority  To  Redelegate 

The  authority  delegated  imder 
Sections  A  and  B  may  be  redelegated  to 
the  Deputy  General  Cotinsel  for 
Programs  and  Regulations.  The 
authority  delegated  under  number  6  of 
Section  A  may  be  redelegated  to  the 
Assistant  Secretary  for  Administration. 


Section  D.  Authority  Modified  and 
Superseded 

This  delegation  of  authority 
supersedes  all  prior  delegations 
inconsistent  with  the  autiiority 
delegated  herein.  In  addition,  this 
delegation  of  authority  specifically 
modifies  the  Delegation  of  Authority  to 
the  Assistant  Secretary  for 
Administration,  dated  March  14, 1966, 
published  in  the  Federal  Register  at  31 
FR  10754  (August  12, 1966);  the 
Delegation  of  Authority  to  the  Assistant 
Secretary  for  Administration,  published 
in  the  Federal  Register  on  June  5, 1975 
at  40  FR  24228;  and  the  Delegation  of 
Conctirrent  Authority  to  the  Deputy 
Secretary,  published  in  the  Federal 
Register  on  January  1, 1996  at  61  FR 
353. 

Anthortty:  Sec  7(d),  Departmsnt  of 
Housing  and  Urban  Development  Act.  42 
U.S.C.  3535(d). 

Dated:  August  27, 1997. 
Andraw  Caomo, 
Secretary  of  Housing  and  Urban 
Development. 

[FR  Doc.  97-23298  Filed  9-2-07;  8:45  am) 
BILUNa  COOE  4210-«-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-391fr-N-1^ 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

AQBICY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notice  of  a  Computer  Matching 
Program — HUD  and  the  United  States 
Postal  Service  (USPA). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  (Public  Law  100-503),  and 
the  Office  of  Management  end  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  Qune 
19,  1989)),  and  OMB  BuUetin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
Congress  and  the  Public."  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
noticQ  of  its  intent  to  conduct  a 
recurring  computer  matching  program 
with  the  United  States  Postal  Service 
(USPS). 

EFFECTIVE  DATE:  Computer  matching  is 
expected  to  begin  at  least  40  days  from 
the  date  this  computer  matching  notice 
is  published,  provided  no  comments  are 
received  which  would  resjUt  in  a 
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contrary  detennination.  It  will  be 
accomplished  18  months  from  the 
beginning  date. 

Comments  Due  Date:  October  14. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  PRIVACY  ACT  INFORMATION  FROM 
SOURCE  AGENCY  CONTACT:  Jeanette 
Smith,  Departmental  Privacy  Act 
Officer,  451  7th  Street,  SW,  Room  4178, 
Washington.  DC  20410,  telephone 
number  (202)  708-2374.  (This  is  not  a 
toll-free  number). 

FOR  PROGRAM  MFORMATKW  FROM  SOURCE 
AGENCY  CONTACT:  Debbie  Holt.  Office  of 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  £)epartment  of 
Housing  and  Urban  Development,  470 
L'Enfant  Plaza,  SW.  Room  3115, 
Washington,  DC  20024,  telephone 
number  (202)  755-7570.  (This  is  not  a 
toll-free  number). 

REPORTMG:  In  accordance  with  Public 
Law  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public;"  copies  of  this 
Notice  and  a  report  are  being  provided 
to  the  Committee  on  Government 
Reform  and  Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget. 
AUTNORrTY:  The  matching  program  will 
be  conducted  pursuant  to  Pub.  L.  100- 
503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  the  Federal  Debt  Collection 
Act  of  1982  (Pub.  L.  97-276).  which 
authorizes  Federal  agencies  to  oQset  a 
Federal  employee's  salary  as  a  means  of 
satisfying  delinquent  debts  owed  to  the 
United  States  (5  U.S.C.  5514  (a));  26  CFR 
301.6402-6  et  seq..  Chapter  I. 


Subchapter  F — Procedure  and 
Administration  (Tax  Refund  Regulations 
issued  by  Internal  Revenue  Service): 
and  24  CFR  part  17,  Administrative 
Claims,  subpart  C  17.60  and  17.125 
through  17.140,  Salary  Ofiiset  Provisions 
(HUD). 

OBJECTIVES  TO  BE  MET  BY  THE  MATCHING 
PROGRAM:  The  matching  program  will 
allow  HUD  to  discover  the  identities 
and  locations  of  postal  employees  who 
are  indebted  to  the  Department  and  to 
collect  debts  owed  to  the  Federal 
Government. 

RECORDS  TO  BE  MATCHED:  HUD  will 
provide  extracts  from  its  system  of 
records  entitled  HUD/DEPT-2, 
Accounting  Records,  last  published  in 
the  Federal  Register  at  59  FR  52985  on 
October  20, 1994.  containing  records  of 
more  than  250,000  debtors  of  the 
records  to  be  matched.  EHsclosures  will 
be  made  under  routine  use  (i)  of  that 
system. 

The  USPS  will  provide  extracts  fixim 
its  Privacy  Act  System  of  Records  USPS 
050.020,  Finance  Records — Payroll 
System,  containing  payroll  records  for 
approximately  800,000  current  USPS 
employees.  Disclosure  will  be  made 
imder  routine  use  No.  24  of  that  system, 
a  full  description  of  which  was  last 
published  in  57  FR  57515,  dated 
December  4, 1992. 

NOTICE  PROCEDURES:  HUD  v^ll  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  application  form)  for  guaranteed  or 
direct  loans  that  their  records  will  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  Federal 
debt.  HUD  and  USPS  will  also  publish 
notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine  a 
loan  applicant's  credit  status  with  the 
Federal  Government. 
CATEGORIES  OF  RECOROS/INOIVIOUALS 
MVOLVED:  The  debtor  records  include 
these  data  elements  from  HUD's  system 
of  records,  HUD/Dept-2:  SSN.  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  Records  of  claims  and  de£aiUta, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures. 

Categories  of  individuals  include: 
former  mortgagors  and  purchasers  of 
HUD-owned  properties  manufactured 


(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans. 
PERIOD  OF  THE  MATCH:  Matching  will 
begin  at  least  40  days  &t>m  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreement  are  sent  to  both  Houses  of 
Congress  or  at  least  40  days  from  the 
date  this  Notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  residt  in  a  contrary 
detennination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modify 
the  agreement 

Issued  at  Washington.  DC 
Nicolas  P.  Rataiiias, 

Assistant  Saaetaiy  for  Housing— Federal 
Housing  Commissioner. 
Steren  M.  Yohai, 
Chief  In fonnation  Officer. 
(FR  Doc.  97-23283  Filed  »-2-97;  8:45  am] 

BHJJNQ  CODE  4210-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servlc* 

Endangered  and  Threatanad  Spacias 
Parmlts  Issued 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  permits  issued  for  the 

months  of  January  1997-Augu8t  1997. 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service.  Region  3.  has 
taken  the  following  action  with  regard 
to  permit  applications  duly  received  in 
accordance  with  section  10  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1539,  et  seq.).  Each 
permit  listed  as  issued  was  granted  oidy 
after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act  of  1973,  as 
amended. 


Name 


Tamara  Ross ~.. 

TAMS  Consultants  

Malacologlcal  Consultants 
Malacological  Consultants 
Dr.  John  VV^ltake»  


Pennit  No. 


PRT  801463  A1* 
PRT  801466  A1* 
PRT  801471  A2* 
PRT  801471  A3* 
PRT  802777  A3* 


Date  issued 


5/1/97 
5/29/97 
6/19/97 
7/30«7 
3/17/97 
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Name 


Dr.  John  Whitalcer  „ 

Dr.  Daniel  Soluk  

3D/Environmental  „... 

3D/Environmental  ..„.. 

3D/lntemational,  Envir  Qrp . 

Dr.  Patrick  Redig 

Dr.  Daniel  Homt)ach 

Mr.  Don  Helms  „ 

Thomas  C.  Erdman  

Mark  C.  Hove  

Midwest  Science  Center  .„. 

Wolf  Tmtiers  

Dr.  Cynthia  RetMf  

Wisconsin  DNR  

Wayne  P.  Steffens  

R.  Mies/K.  Williams  


Field  Museum  of  Natural  History 


*  Indicates  permit  amendmenL 


Permit  No. 


PRT  802777  A4* 
PRT  805269  A2* 
PRT  809227  A3* 
PRT  809227  A4* 
PRT  809227  A5* 
PRT  810396  A1* 
PRT  811008  A1* 
PRT  811314  A2* 
PRT  813259 
PRT  814107  At* 
PRT  825176 
PRT  821343 
PRT  825177 
PRT  824384 
PRT  826077 
PRT  827309 
PRT  829986 
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Date 


5/12/97 

5/28/97 

6/S«7 

7/30«7 

bIZTIVT 

mivr 

5/14/97 
5/9/97 

2nm 

5/1/97 

4/18/97 

6/9/97 

6/16/97 

8/18/97 


Additional  information  on  these 
permit  actions  may  be  requested  by 
contacting  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056,  telephone  612/ 
725-3536.  during  normal  business 
hours  (7:30  am— 4:00  pm)  weekdays. 

Dated:  August  26. 1997. 
John  A.  Blankenship. 
Assistant  Regional  Director,  XL,  IN,  MO 
(Ecological  Serrices),  Region  3,  Fort  Snelling. 
Minnesota. 

[FR  Doc.  97-23376  Filed  9-2-97;  8:45  am] 

atUMQCOOE  4310-S5-r 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wlldlifa  Sarvice 

Availability  of  Draft  Recovery  Plan  for 
Three  Plant  Speciea  on  NIhoa  laland 
for  Review  and  Commant 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availabilify. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availabilify  for  public  review  of  a  draft 
recovery  plan  for  three  plant  species  on 
Nihoa  Island:  Amaranthus  brownii, 
Pritchardia  remota,  and  Schiedea 
verticillata.  These  species  are  known 
only  trom  the  island  of  Nihoa  and  are 
federally  listed  as  endangered.  The 
numbers  of  known  remaining 
populations  and  individuals  are  as 
follows  (#  of  colonies,  #  of  individuals): 
Amaranthus  brownii  (4,  <40), 
Pritchardia  remota  (4.  680).  and 
Schiedea  verticillata  (10,  359). 

DATES:  Comments  on  the  draft  recovery 
plan  received  by  November  3, 1997  will 
receive  consideration  by  the  Service. 


ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Ecoregion.  Room  3108.  300  Ala 
Moana  Boulevard,  P.O.  Box  50088. 
Honolulu,  Hawaii  96850  (phone:  808/ 
541-3441).  Requests  for  copies  of  the 
draft  recovery  plan  and  written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Brooks 
Harper.  Field  Supervisor-Ecological 
Services.  U.S.  Fish  and  Wildlife  Service. 
Pacific  Islands  Ecoregion  at  the 
Honolulu  address  given  above. 

FOR  niRTHER  MFORMATKM  CONTACT: 
Chris  Swenson.  at  the  Honolulu  address 
given  above. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystem  is  a  primary 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States,  its 
Territories  and  Conmionwealths. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 


an  opporttmify  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

'The  draft  plan  covers  the  following 
three  plant  taxa,  all  of  which  are 
federally  listed  as  endangered: 
Amaranthus  brownii,  Pritchardia 
remota,  and  Schiedea  verticillata.  All  of 
these  taxa  are  believed  to  be  endemic  to 
the  island  of  Nihoa,  in  the  Northwestern 
Hawaiian  Islands.  However,  an 
uncollected  palm,  no  longer  extant,  was 
observed  growing  on  Laysan  Island,  and 
may  have  been  a  Pritchardia  remota. 
These  three  taxa  grow  only  on  Nihoa, 
which  has  an  area  of  0.25  square  mile 
(0.65  square  kilometer).  Nihoa  is  part  of 
the  Hawaiian  Islands  National  WUdlife 
Refuge. 

Ehie  to  the  small  number  of  existing 
individuals  and  their  extremely  limited 
distributions,  these  taxa  and  all  of  their 
populations  are  subject  to  an  increased 
likelihood  of  extinction  and/or  reduced 
reproductive  vigor  from  stochastic 
events.  These  taxa  and  their  habitats 
have  been  variously  affected  or  are 
currently  threatened  by  one  or  more  of 
the  following:  Fire;  potential  habitat 
degradation  and  competition  with  alien 
plants;  predation  by  rodents  that  could 
easily  be  introduced  by  shipwrecks; 
introduced  insects,  possibly  leading  to 
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predation  on  plants  and  loss  of 
pollinators;  and  natural  events  such  as 
landslides,  erosion,  rockslides,  and  flash 
floods. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
these  three  taxa  so  that  protection  by  the 
Act  is  no  longer  necessary.  Recovery 
efforts  will  focus  on  increasing 
monitoring,  estabUshing  ex  situ 
collections  of  seeds  and  plants  in 
botanical  gardens,  conducting  applied 
research,  controlling  threats,  increasing 
numbers  on  Nihoa,  and  exploring  the 
feasibility  and  desirabihty  of 
establishing  the  taxa  on  other  Hawaiian 
islands. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
dx>ve  will  be  considered  prior  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  27. 1997. 
ThtMBaa  I.  Dwyar. 

Regiona]  Director.  U.S.  Fish  and  Wildlife 
Service.  Region  1 . 

IFR  Doc.  97-23290  Filed  9-2-97;  8:45  ami 
MUJNO  OOOC  431«-H-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-013-1990-00;  N-80822] 

Notice  of  Realty  Action;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  following  land  in  Elko 
Coimty,  Nevada  is  being  considered  for 
disposal  by  direct  sale,  including  the 
mineral  estate  with  no  known  value, 
under  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21.  1976  (43  U.S.C  1713  and  1719)  at 
no  less  than  fair  market  value: 

Mount  Diablo  Meridian.  Nevada 

T.  33  N..  R.  52  E.. 
Section  22.  SWV4SWV4.  E'/iSE'ASW'/.. 

Comprising  60  acres,  more  or  less. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  the  Qty  of 
Carlin.  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
E)etailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Elko  Field 


Office.  3900  E.  Idaho  Street.  Elko, 
Nevada. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  Notice  of  Realty 
Action  in  the  Federal  Register,  the 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  disposals 
pursuant  to  Sections  203  and  209  of 
FLPMA.  The  segregation  shall  terminate 
upon  issuance  of  a  patent  or  other 
document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  Termination  of  Segregation,  or 
270  days  from  date  of  this  publication, 
whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the  Federal  Register. 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management. 
Elko  Field  Office.  3900  E.  Idaho  Street, 
Elko,  Nevada  89801.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
timely  filed  objections,  this  realty  action 
will  become  a  final  determination  of  the 
Department  of  the  Interior. 

Dated:  August  21. 1997. 
Helen  Hankins, 

District  Manager. 

[FR  Doc.  97-23254  Filed  9-2-97;  8:45  ami 

MLUNQ  OOOC  4310-MC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Keweenaw  National  Historical  Parte, 
Draft  Environmental  Impact  Statement/ 
General  Management  Plan 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement  and 
General  Management  Plan  for  the 
Keweenaw  National  Historical  Park, 
located  in  Houghton  Coimty,  Michigan. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  and  General  Management  Plan 
(GMP)  for  the  Keweenaw  National 
Historical  Park.  The  DEIS  responds  to 
Public  Law  102-543,  establishing 
Keweenaw  National  Historical  Park. 
This  notice  also  annoimces  public 
meetings  for  the  purpose  of  receiving 
public  comments  on  the  DEIS. 

This  DEIS  for  the  GMP  presents  a 
proposal  and  three  alternative  strategies 
for  guiding  future  management  of  the 
national  historical  park  and  balancing 


resource  protection  and  public  use.  The 
major  subject  areas  are,  cultural 
resources,  visitor  experience,  park 
management  and  operations,  and  the 
estabUshment  of  a  public  partnership. 

Alternative  1  presents  a  continuation 
of  existing  trends  and  management,  and 
projects  these  conditions  into  the 
foreseeable  future,  providing  a  basis  to 
evaluate  the  other  alternatives. 
Alternative  2,  the  "community 
assistance  alternative,"  would  place  the 
community  at  the  forefront  of 
implementing  preservation  actions  and 
interpretive  programs  at  sites  in  the 
park.  The  NPS  would  play  a  major 
support  role,  providing  a 
comprehensive  program  of  technical 
and  financial  assistance  to  the 
community  to  help  make  their  actions  a 
success.  Under  alternative  3.  the 
"traditional  park  in  the  core  industrial 
areas"  alternative,  the  NPS  would 
establish  a  very  visible  and  traditional 
presence  in  the  core  industrial  areas  in 
each  unit.  The  NPS  would  lease  or 
acquire  one  or  more  buildings  in  each 
unit  for  visitor  use  and  administration 
services.  Other  significant  properties 
within  the  core  industrial  areas  of  the 
Calumet  and  Quincy  units  could  be 
leased  or  purchased  and  interpreted 
when  funding  and  staffing  levels  were 
adequate.  The  proposed  action 
(alternative  4)  is  a  blend  of  the 
commimity  assistance  alternative, 
number  2.  and  a  refinement  of  the  more 
traditional  national  park  alternative, 
number  3.  Through  selected  acquisition 
and  other  preservation  tools,  the  NPS 
wotild  have  a  strong  public  presence  in 
both  park  imits.  Through  commimity 
assistance,  the  NPS  would  be  a 
contributing  member  of  a  very  organized 
and  active  partnership  of  local 
government  and  community  groups. 
The  DEIS  evaluates  the  potential 
environmental  impacts  associated  with 
the  four  alternatives. 

DATES:  Comments  on  the  DEIS  should 
be  received  no  later  than  October  31, 
1997.  Public  meetings  regarding  the 
DEIS  v«ll  be  held  at  7:00  p.m.  on 
September  22  and  23, 1997. 

ADDRESSES:  Conmients  on  the  DEIS 
shall  be  submitted  to  the 
Superintendent,  Keweenaw  National 
Historical  Park,  100  Red  Jacket  Road, 
Second  Floor,  Calumet.  Michigan, 
49913. 

Public  meetings  will  be  held  at  the 
following  locations: 

Calumet  High  School  All  Purpose 
Room.  Calumet.  Michigan  7:00  p.m.. 
September  22.  1997. 

Finnish-American  Heritage  Center. 
Suomi  College  campus,  Hancock, 
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Michigan,  7:00  p.m.,  September  23, 
1997. 

SUPPLEMENTARY  INFORMATION:  Public 

reading  copies  of  the  DEIS  will  be 

available  for  review  at  the  following 

locations: 

Park  Headquarters,  Keweenaw  National 

Historical  Park.  100  Red  Jacket  Road. 

Second  Floor,  Calumet,  Michigan 
Park  Headquarters.  Isle  Royale  National 

Park,  800  East  Lakeshore  Drive, 

Houghton,  Michigan 
Portage  Lake  District  Library,  105 

Huron,  Houghton,  Michigan 
Calumet  Public  Library,  102  Calumet, 

Calumet,  Michigan 
Hancock  Public  Library,  Hancock  High 

School,  Hancock,  Michigan 
Lake  Linden-Hubbell  Public  Library, 

601  Calumet,  Lake  Linden,  Michigan 
Michigan  Technological  University 

Library,  Houghton,  Michigan 
Village  of  Calumet  Clerk's  Office,  106 

Red  Jacket  Road,  Calumet,  Michigan 
Village  of  Laurium  Clerk's  Office,  310 

Hecla,  Laurium,  Michigan 
Hancock  City  Manager,  City  Hall, 

Hancock,  Michigan 
Houghton  City  Manager,  616  Shelden 

Ave.,  Houghton,  Michigan 
Peter  White  Public  Library,  217  North 

Front  Street,  Marquette,  Michigan 
Kelly  Eastwood  Olson  Library,  Northern 

Michigan  University,  1401  Presque 

Isle,  Marquette,  Michigan 

A  limited  number  of  copies  of  the 
DEIS  are  available  bom: 
Superintendent,  Keweenaw  National 

Historical  Park,  100  Red  Jacket  Road, 

Second  Floor,  Calumet.  Michigan 

49913.  (906)  337-3168 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Fiala,  Superintendent,  Keweenaw 
National  Historical  Park  at  the  above 
address,  or  he  can  be  reached  at  906- 
337-3168. 

■     Dated:  August  15, 1997. 

WUliam  W.  Schenk. 

Regional  Director.  Midwest  Region. 

[FR  Doc.  97-23323  Filed  9-2-fl7;  8:45  am] 

BtLUNQ  COM  4»1».^0-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Rnal  Environmental  Impact  Statement 
for  General  Management  Plan;  San 
Francisco  Marttime  National  Historical 
Parte,  San  Francisco  County, 
Califomia;  Notice  of  Availability 


SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190,  as  amended),  the 
National  Park  Service  has  prepared  a 


Final  Environmental  Impact  Statement 
(FEIS)  assessing  the  potential  impacts  of 
the  General  Management  Plan  (GMP)  for 
San  Francisco  Maritime  National 
Historical  Park,  San  Francisco, 
California.  Once  approved,  the  plan  will 
guide  management  of  the  park  over  the 
next  15  to  20  years. 

The  Draft  Environmental  Impact 
Statement/General  Management  Plan 
(DEIS/GMP)  was  released  for  public 
review  on  Jidy  25, 1996.  A  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  August  2, 1996  to 
formally  initiate  a  60  day  public  review 
period  (which  closed  on  October  3, 
1996).  During  this  period,  two  public 
meetings  were  held  with  the  park's 
Advisory  Commission  and  written 
comments  were  also  received.  The  FEIS/ 
G^P  contains  responses  to  the 
comments  received  and  minor 
modifications  or  clarifications  to  the 
document  as  needed  in  response  to  the 
comments. 

Alternative  A  (the  proposed  action) 
would  provide  a  plan  for  the 
preservation  and  maintenance  of  the 
park's  collection,  including  the  fleet  of 
historic  vessels,  small  watercrait, 
historic  structures,  library,  and  archival 
materials.  Minimal  measures  to  slow 
down  deterioration  of  the  steam 
schooner  Wapama  would  be 
implemented,  but  the  vessel's 
underlying  structural  decay  would  not 
be  addressed.  The  ship  would  be 
dismantled  when  it  could  no  longer  be 
maintained  in  a  safe  condition. 
However,  before  this  action  would  be 
taken,  efforts  would  be  made  to  seek  out 
other  agencies  or  private  organizations 
interested  in  reconstructing  or 
preserving  Wapama  as  a  dryberth 
exhibit.  The  park  would  pursue 
multiple  strategies  for  major  ship 
restoration,  such  as  continued  use  of 
commercial  shipyards  and  appropriate 
agreements  with  San  Francisco  Bay 
Area  dry  dock  fiacilities.  Greater  use  of 
the  park's  collection  by  the  public  for 
research  and  interpretive  purposes 
would  be  provided  through  the  use  of 
additional  facilities,  including 
rehabilitation  of  the  Haslett  Warehouse. 
The  intersection  at  Hyde  and  Jefferson 
Streets  would  be  redesigned  to  enhance 
pedestrian  access  and  visibility  of  the 
pier  and  historic  ships  and  to  expand 
interpretive  opportunities.  Aquatic  Park 
would  be  enhanced  and  maintained  as 
a  public  open  space,  and  recreational 
activities  in  the  lagoon  such  as 
swimming,  rowing,  and  the  temporary 
mooring  of  sailboats  would  continue  to 
be  provided  to  all  users.  Park  volunteer 
programs  would  be  enhanced  and 
visitors  would  be  encouraged  to 


experience  other  related  sites  in  the  San 
Francisco  Bay  Area. 

In  addition  to  the  proposed  action, 
two  alternatives  were  considered. 
Alternative  B  emphasized  preservation 
and  maintenance  of  the  historic  ships, 
small  watercraft,  historic  structures, 
library,  and  archival  materials  (as  would 
Alternative  A).  Space  would  be 
upgraded  and  expanded  for  the  park's 
collection.  The  park  would  pursue 
multiple  strategies  for  major  ship 
restoration  work.  Under  Alternative  B 
the  intersection  of  Hyde  and  Jefferson 
Streets  would  be  developed  further  as 
an  expanded-pennanent  pedestrian 
plaza  with  public  seating,  unobstructed 
views  of  the  ships  and  Bay,  and 
additional  space  for  interpretive 
demonstrations,  displays,  and  public 
programs.  Alternative  C  (No  Action- 
Minimum  Requirements)  would 
continue  current  management  strategies, 
with  minimal  actions  implemented  to 
stabilize  and  preserve  the  park's 
collection  and  historic  properties. 

The  environmental  consequences  of 
the  proposed  action  and  the  alternatives 
were  fully  documented  in  the  DEIS/ 
GMP.  and  mitigation  provided  as 
appropriate  to  minimize  impacts.  The 
FEIS/GMP  provides  additional 
information  on  mitigation  measures  for 
the  Wapama  and  other  historic 
properties  in  the  final  Programmatic 
Agreement  between  the  Califomia  State 
Historic  Preservation  Office,  the 
Advisory  Council  on  Historic 
Preservation,  and  the  NPS. 
SUPPI.EMENTARY  INFORMATION:  It  should 
be  noted  that  this  FEIS/GMP  is  an 
"abbreviated"  final  environmental 
impact  statement  (changes  bom  the 
DEIS/GMP  are  minor,  with  no 
modification  of  the  alternatives  and  no 
new  information  which  might  have  a 
significant  effect  on  the  enviroiunent). 
The  FEIS/GMP  was  prepared  in 
accordance  with  environmental 
regulations  set  forth  at  40  CFR  1503.4(c). 
It  is  recommended  that  readers  of  the 
FEIS/GMP  have  available  a  copy  of  the 
DEIS/GMP.  The  "no-action"  period  for 
this  FEIS/GMP  will  end-thuty-(30)  days 
after  the  Environmental  Protection 
Agency  has  listed  the  availability  of  the 
document  in  the  Federal  Register.  For 
further  information,  please  contact  the 
Superintendent,  San  Francisco  Maritime 
National  Historical  Park,  National  Parit 
Service,  Building  E,  Fort  Mason,  San 
Francisco,  California,  94123;  telephone 
(415) 556-1659. 

Copies  of  the  FEIS/GMP  will  be 
available  for  public  inspection  at  the 
headquarters  office  of  San  Francisco 
Maritime  National  Historical  Park 
(contact  info  above),  as  vvell  as  at  < 
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libraries  and  at  Offices  of  Public  Affairs. 
Washington  Office  of  the  National  Park 
Service  (1849  C  Street  NW.  Washington 
DC)  and  Pacific  West  Regional  Office  of 
the  National  Park  Service  (600  Harrison 
Street.  Suite  600,  San  Francisco. 
California). 

Dated:  August  21, 1997. 
Holly  Bundock, 

Acting  Regional  Director.  Pacific  West  Region. 
(FR  Etoc.  97-23324  Filed  9-2-97;  8:45  am) 
aiLLMQ  COOC  4»10-7»-F 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

JT 

Announcement  Availability  of 
Environmental  Assessment  for  the 
Southslde  Barrier  Project 

The  National  Park  Service,  at  the 
request  of  the  Department  of  the 
Treasury,  has  prepared  an 
Environmental  Assessment  for  a 
construction  project  to  replace 
temporary  security  barriers  around  the 
soudi  side  of  the  White  House.  The 
document  is  available  for  review  and 
public  comment  through  September  30, 
1997. 

Copies  may  be  requested  by  calling 
the  National  Park  Service,  White  House 
Liaison,  at  (202)  619-6344  weekdays 
from  9  a.m.  to  4:00  p.m.  Written 
requests  may  be  sent  to  1100  Ohio 
Drive,  SW.,  Room  344,  Washington.  D.C. 
20242. 

Dated:  August  20. 1997.  ^ 

Stan  E.  Lock. 

Deputy  Director,  White  House  Liaison. 
(FR  Doc.  97-23327  Filed  8-28-97;  8:45  am) 

aiLUNa  COOC  4S10-7IMi 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Region;  National 
Capital  Memorial  Commission;  Notice 
of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Tuesday  September  23, 1997,  at 
1:30,  at  the  National  Building  Museiun, 
Room  312.  5th  and  F  Streets,  NW. 

The  Commission  was  established  by 
Pub.  L.  99-652,  the  Commemorative 
Works  Act,  for  the  piupose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interior;  Administrator,  General 
Services  Administration;  and  Members 
of  Congress  broad  criteria,  guideUnes, 
and  policies  for  memorializing  persons 


and  events  on  Federal  lands  in  the 
National  Capital  Region  (as  defined  in 
the  National  Capital  Planning  Act  of 
1952,  as  amended),  through  the  media 
of  monuments,  memorials  and  statutes. 
It  is  to  examine  each  memorial  proposal 
for  adequacy  and  appropriateness,  make 
recommendations  to  the  Secretary  and 
Administrator,  and  to  serve  as 
information  focal  point  for  those 
persons  seelung  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region. 

The  members  of  the  Commission  are 
as  follows: 

Director.  National  Park  Service 
Chairman,  National  Capital  Planning 

Commission 
The  Architect  of  the  Capitol 
Chairman,  American  Battle  Monumedls 

Commission 
Chairman,  Commission  of  Fine  Arts 
Mayor  of  the  District  of  Colxunbia 
Administrator,  General  Services 

Administration 
Secretary  of  Defense 

The  purpose  of  the  meeting  will  be  to 
discuss  oirrently  authorized  and 
proposed  memorials  in  the  District  of 
Columbia  and  environs. 

The  meeting  will  lie  open  to  the 
pubUc.  Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  he  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  the 
Commission  at  (202)619-7097.  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  4  weeks  after  the 
meeting  at  the  Office  of  Stewardship 
and  Partnerships,  National  Capital 
Support  Office,  1100  Ohio  Drive,  SW.. 
Room  220,  Washington,  D.C,  20242. 

Dated:  August  25, 1997. 
Joseph  M.  Mawler, 

Acting  Regional  Director,  National  Capital 
Region. 
(FR  Doc.  97-23325  Filed  9-2-97;  8:45  ami 

BILLINQ  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

San  Francisco  Maritime  National 
Historical  Park  Meeting 

Agenda  for  the  September  24, 1997 
public  meeting  for  the  Advisory 
Commission  for  the  San  Francisco 
Maritime  National  Historical  Park,  Fort 
Mason  Center.  Building  F,  10:00  am- 
12:00  pm. 

10:00  AM 
Welcome — Neil  Chaitin,  Chairman 


Opening  Remarks — Neil  Chaitin, 
Chairman;  William  G.  Thomas, 
Superintendent 
Approval  of  Minutes — June  11. 1997 
meeting 
10:15  AM 
Update — Haslett  Warehouse,  William 
G.  Thomas,  Superintendent 
10:30  AM 
Update — General  Management  Plan, 
William  G.  Thomas 
10:45  AM 
Status — Space  needs/Presidio. 
William  G.  Thomas 
11:15  AM 
Status — Ship  Preservation  Update. 
Wayne  Boykin  and  Staff 
11:45  AM 
WAP AMA— Status  of  Alarm  System/ 
Telephone  Lines.  Marc  Hayman. 
Chief  IRM 
11:55  AM 

PubUc  comments  and  questions 
12:00  PM 

Agenda  items/Date  for  next  meeting 
Jeanne  Haugh, 
Superin  tendent. 
(FR  Doc  97-23326  Filed  9-2-97;  8:45  am] 

BlUJNaCOM  431«-7»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for « 
Native  American  Human  Remains  from 
Fort  Stevenson,  Dakota  Territory  in  the 
Possession  of  the  Peatiody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

AGENCY:  National  Park  Service 

ACTION:  Notice . 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act    . 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  from  Fort  Stevenson,  Dakota 
Territory  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University. 
Cambridge,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Cheyenne  River 
Sioux  Tribe,  Devil's  Lake  Sioux  Tribe, 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Reservation,  and  the  Standing 
Rock  Sioux  Tribe. 

In  1867,  himian  remains  representing 
three  individuals  were  removed  from 
Fort  Stevenson,  Dakota  Territory  by  U.S. 
Army  Surgeon  Charles  C.  Gray  and 
Acting  Assistant  Surgeon  Washington 
Matthews  on  behalf  of  the  Smithsonian 
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Institution.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Neither  the  records  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
nor  the  Smithsonian  Institution  indicate 
the  date  of  transfer  of  these  individuals 
to  the  Peabody  Museum  of  Archaeology 
and  Ethnology.  Primary  accession  and 
catalogue  documents  associated  with 
these  individuals  at  the  Smithsonian 
record  the  individuals  to  be 
"Yanktonnais  Sioux."  Cuthead  Band  of 
Upper  Yanktonai  Sioux  oral  traditions 
and  historical  dociunents  indicate  that 
Fort  Stevenson  was  located  within  the 
Cuthead  Band's  traditional  territory 
during  the  nineteenth  century.  The 
specific  cultural  affiUation  attributed  to 
the  individuals  by  the  collectors  and  the 
known  policy  during  the  nineenth 
century  of  the  Smithsonian  to  request 
the  remains  of  recently  deceased  Native 
individuals  to  be  collected  by  U.S. 
Anny  personnel  and  Indian  agents  and 
sent  to  the  Smithsonian  Institution 
further  support  affiliation  with  the 
Cuthead  Band  of  Yanktonai  Sioux.  The 
Cuthead  Band  of  Yanktonai  Sioux  are 
represented  by  the  Cheyenne  River 
Sioux  Tribe,  Devil's  Lake  Sioux  Tribe, 
Assiniboine  and  Sioiix  Tribes  of  the  Fort 
Peck  Reservation,  and  the  Standing 
Rock  Sioux  Tribe. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  three  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Cheyenne  River  Sioux  Tribe. 
Devil's  Lake  Sioux  Tribe,  Assiniboine 
and  Sioux  Tribes  of  the  Fort  Peck 
Reservation,  and  the  Standing  Rock 
Sioux  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne  River  Sioux  Tribe, 
Devil's  Lake  Sioux  Tribe,  Assiniboine 
and  Sioux  Tribes  of  the  Fort  Peck 
Reservation,  and  the  Standing  Rock 
Sioux  Tribe.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  cuhurally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Barbara  Isaac. 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Ave., 
Cambridge,  MA  02138;  telephone:  (617) 
495-2254,  before  [thirty  days  after 
publication  in  the  Federal  Register). 


Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
culturally  affiliated  tribes  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  August  28, 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-23367  Filed  9-2-97;  8:45  am] 
WLUNG  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  from  New  York  in  the 
Possession  of  the  Springfield  Science 
Museum,  Springfield,  MA 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items 
from  New  York  in  the  possession  of  the 
Springfield  Science  Museum  which 
meet  the  definition  of  "cultural 
patrimony  '  under  Section  2  of  the  Act. 

The  cultural  items  are  a  Seneca  false 
face  mask  and  a  Seneca  com  husk  mask. 
The  false  face  mask  is  black  wood  with 
brown  horsehair  and  tin  eyeplates  with 
a  split  leather  harness  to  secure  the 
mask  at  the  back.  The  com  husk  mask 
has  white  cottcm  shoelace  attachment 
cords. 

Before  1975,  these  masks  were  given 
to  Mr.  John  Hesen  of  Longmeadow.  MA 
by  the  maker,  Mr.  Francis  Kettle  of  the 
Cattaraugus  Indian  Reservation,  NY.  In 
1983,  Mrs.  Betty  S.  Hesen  donated  these 
masks  to  the  Springfield  Science 
Museum. 

Consultation  evidence  indicates  one 
item  is  a  medicine  or  false  face  mask. 
Such  masks  represent  the  power  of 
particular  medicine  beings.  The  other 
mask,  known  as  a  Husk  Face,  or  Bushy 
Head,  is  also  used  in  ceremonies. 
Representatives  of  the  Haudenosaimee 
Standing  Committee  on  Burial  Rules 
and  Regulations  affirm  that  these  masks 
are  needed  by  the  traditional  religious 
leaders  of  the  Seneca  Nation  of  Indians 
and  the  Tonawanda  Band  of  Seneca  for 
the  practice  of  traditional  ceremonies  by 
present-day  adherents.  Representatives 
of  the  Haudenosaimee  Standing 
Committee  on  Burial  Rules  and 
Regulations  have  also  stated  that  &lse 
face  masks  are  owned  collectively  by 
the  members  of  the  False  Face  Society 
and  that  com  husk  masks  are  owned  by 
the  Husk  Face  Society;  and  therefore,  no 


individual  had  the  right  to  sell  or 
otherwise  aUenate  the  masks. 

Officials  of  the  Springfield  Science 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(D),  these 
two  cultural  items  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  culture  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Officials  of  the  Springfield 
Science  Museum  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001(2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  items  and  the  Seneca 
Nation  of  Indians  and  the  Tonawanda 
Band  of  Seneca. 

This  notice  has  been  sent  to  officials 
of  the  Haudenosaunee  Standing 
Committee  on  Burial  Rules  and 
Regulations,  the  Seneca  Nation  of 
Indians,  the  Tonawanda  Band  of 
Seneca,  and  the  Seneca-Cayuga  Tribe  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  beUeves  itself  to  be 
culturally  affiliated  with  these  objects 
should  contact  John  Pretola,  Curator  of 
Anthropology,  Springfield  Science 
Museums,  236  State  Street,  Springfield, 
MA  01103;  before  [thirty  days  following 
publication  in  the  Federal  Register). 
Repatriation  of  these  objects  to  the 
Haudenosaunee  Standing  Committee  on 
Burial  Rules  and  Regulations  on  behalf 
of  the  Seneca  Nation  of  Indians  and  the 
Tonawanda  Band  of  Seneca  may  begin 
after  that  date  if  no  additional  claimants 
<:ome  forward. 
Dated:  August  28, 1997. 
Fnmds  P.  McManamon. 
Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-23366  Filed  9-2-97  ;  8:45  am] 

MUJNQ  COOE  4310-70-F 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Septemtier  16, 1997  Board  of  Directors 
Meeting 

TIME  AND  DATE:  Tuesday,  September  16, 
1997,  TrOO  PM  (OPEN  Portion)  1:30  PM 
(CLOSED  Portion). 
PI^CE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 
STATUS:  Meeting  OPEN  to  the  Public 
from  1:00  PM  to  1:30  PM;  Closed 
portion  will  commence  at  1:30  PM 
(approx.) 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report 

2.  Approval  of  June  10. 1997  Minute* 

(Open  Potion) 
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4.  Meeting  schedule  through  June.  1998 
FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  PM) 

1.  Finance  Project  in  Venezuela 

2.  Finance  Project  in  Jamaica 

3.  Finance  Project  in  India 

4.  Finance  and  Insurance  Project  in 

Bangladesh 

5.  Investment  Fund  in  the  Middle  East 

&  North  Africa 

6.  Investment  Fimd  in  the  West  Bank, 

Gaza  and  Jordan 

7.  Investment  Fund  in  Africa 

8.  Pending  Major  Projects 

9.  Proposed  FY  1999  Budget  and 

Allocation  of  Retained  Earnings 

10.  Approval  of  June  10, 1997  Minutes 

(Closed  Portion) 
CONTACT  PERSON  FOR  INFOWMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  August  29. 1997. 
Connie  M.  Downc, 

OPIC  Corporate  Secretary. 

[PR  Doc.  97-23447  Filed  »-29-97: 11:24  ami 

BILUNO  COM  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforceni«nt  Administration 

Manufacturer  Of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  June  6, 
1997,  Arenol  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Dnjg 

Schedule 

r4-Ettiy(amphetamine  (1475) 

Difenoxin  (9168)  

1 
1 

Amphetamine  (1100)  

Mettiarrvhetamine  (1106)  

II 
11 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  produce 
pharmaceutical  putxlucts  for  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Clontrol.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 


Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  1^  filed  no  later  than  (60  days 
from  publication. 

Dated:  August  20, 1997. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(FR  Doc.  97-23310  Filed  9-2-97;  8:45  am] 
BiLUNO  CODE  4410-0«-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

West  End  Drugs,  Inc.  Revocation  of 
Registration 

On  May  28, 1997.  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  West  End  Drugs,  Inc.. 
(West  End  Drugs)  of  Nashville. 
Tennessee,  proposing  to  revoke  its  DEA 
Certificate  of  Registration  AH5042077, 
and  to  deny  any  pending  applications 
for  registration  as  a  retail  pharmacy  for 
reason  that  its  continued  registration 
would  be  inconsistent  with  the  public 
interest  pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  Additionally,  citing  his 
preliminary  finding  that  the  continued 
registration  of  West  End  Drugs  posed  an 
imminent  danger  to  the  public  health 
and  safety,  the  Acting  Deputy 
Administrator  ordered  the  immediate 
suspension  of  DEA  Certificate  of 
Registration  AH5042077  during  the 
pendency  of  these  proceedings  pursuant 
to  21  U.S.C.  824(d).  The  Order  to  Show 
Clause  also  notified  West  End  Drugs  that 
should  no  request  for  a  hearing  be  filed 
within  30  days  of  receipt,  its  hearing 
right  would  be  deemed  waived. 

The  Order  to  Show  Cause/ Immediate 
Suspension  of  Registration  was 
personally  served  on  Henry  Birdsong, 
the  owner  and  pharmacist  of  West  End 
Drugs,  on  May  29,  1997.  No  request  for 
a  hearing  or  any  other  reply  was 
received  by  the  DEA  frt>m  West  End 
Drugs  or  anyone  purporting  to  represent 
it  in  this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  Girder  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  West  End 
Drugs  is  deemed  to  have  waived  its 
hearing  right.  After  considering  the 
relevant  material  from  the  investigative 
file  in  this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing -pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  in  January  1997,  the 


T^T?;. 

Tennessee  Board  of  Pharmacy  (Board)    ' 
was  contacted  by  a  local  drug 
wholesaler  regarding  large  purchases  by 
West  End  Drugs  of  diazepam  10  mg.,  a 
Schedule  IV  controlled  substance,  and 
Guiatuss  AC  syrup  and  (Heratussin  AC 
syrup,  both  Schedule  V  controlled 
substances.  As  a  result  of  this 
information,  investigators  of  the  Board 
and  the  Tennessee  Bureau  of 
Investigation  conducted  random 
surveillance  of  West  End  Drugs  on  the 
day.  or  day  after  the  pharmacy  had 
received  orders  of  diazepam  10  mg.  The 
investigators  noticed  certain  vehicles 
arriving  at  the  pharmacy  that  were 
registered  to  individuals  with  criminal 
histories,  including  some  with  arrests 
and  convictions  for  fraudulently 
obtaining  controlled  substances. 

On  March  4. 1997,  a  Board 
investigator  conducted  an  inspection  of 
the  pharmacy.  The  inspection  revealed 
that  the  majority  of  the  prescriptions  in 
the  pharmacy's  files  were  for  controlled 
substances,  and  that  the  majority  of  the 
prescriptions  for  diazepam  were  written 
by  one  of  three  doctors.  During  this 
inspection.  Mr.  Birdsong  informed  the 
investigator  that  the  pharmacy  fills 
approximately  40  to  45  prescriptions 
per  day  and  that  some  individuals  pick 
up  prescriptions  for  other  people. 
According  to  investigators  familiar  with 
the  dispensing  practices  of  community 
pharmacies  in  the  area,  West  End  Drugs' 
filling  of  40  to  45  prescriptions  per  day 
is  well  below  the  average  of  pharmacies 
similar  to  West  End  Drugs  which  fill 
100  or  more  prescriptions  per  day. 

As  part  of  the  investigations,  the  local 
wholesaler  compared  West  End  Drugs' 
purchases  of  dizaepam  10  mg.. 
dlheratussin  AC  syrup,  and  Guiatuss  AC 
syrup  to  purchases  by  its  other 
customers  for  the  period  March  1. 1996 
to  February  2S,  1997.  West  End  Drugs 
was  the  largest  purchaser  of  diazepam 
10  mg.,  purchasing  138,000  tablets.  The 
second  and  third  largest  purchasers 
bought  25,000  tablets  and  15,500  tablets 
respectively,  during  the  same  time 
period.  West  End  Drugs  was  also  the 
nimiber  one  purchaser  of  Cheratussin 
AC  syrup  buying  frtjm  the  wholesaler 
3,112  four  ounce  bottles.  The  number 
two  purchaser  during  this  time  period 
bought  447  four  ounce  bottles,  and  the 
niunber  three  purchaser  bought  175  four 
ounce  bottles.  Finally,  West  End  Drugs 
was  the  largest  purchaser  of  Guiatuss 
AC  syrup  buying  1 ,046  four  ounce 
bottles.  For  the  same  time  period,  the 
second  and  third  largest  purchasers 
bought  223  and  142  four  oimce  bottles, 
respectively. 
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In  March  1997,  DifeA  joined  the 
investigation  of  West  End  Drugs,  and  on 
April  16,  1997,  a  search  warrant  and 
administrative  inspection  warrant  were 
executed  at  the  pharmacy.  During  the 
search,  records  of  controlled  substances 
dispensed  by  West  End  Drugs  were 
seized.  The  records  were  analyzed  for 
the  period  March  10, 1997  through 
April  16, 1997.  and  revealed  that  at  least 
639  controlled  substance  prescriptions 
filled  by  West  End  Drugs  were  either  not 
issued  by  the  physician  whose  name 
appeared  on  the  prescription  or  a 
fictitious  name  was  used  as  the  issuing 
physician. 

For  example,  investigators  identified 
approximately  106  controlled  substance 
prescriptions  during  this  time  period 
that  were  allegedly  written  by  Dr.  John 
Reynolds  and  were  filled  by  West  End 
Drugs.  These  prescriptions  bore  a  DEA 
registration  number  that  was  latw 
determined  to  be  a  fraudulent  number. 
The  prescriptions  included  5 
prescriptions  for  acetaminophen  with 
codeine  #4,  totaling  500  dosage  units;  23 
prescriptions  for  diazepam  10  mg., 
totaling  2.300  dosage  units;  5 
prescriptions  for  Fastin,  totaling  300 
dosage  units;  3  prescriptions  for  Lorcet 
Plus,  totaling  300  dosage  units;  and  67 
prescriptions  for  Lortab  7.5/500  mg.. 
totaling  6.700  dosage  units. 

During  the  execution  of  the  search 
warrant  on  April  16.  1997,  the 
pharmacy  received  a  telephone  call 
from  an  individual  identifying  herself  as 
an  employee  of  Dr.  Reynolds  and 
advising  Mr.  Birdsong  that  she  was 
calling  in  prescriptions  for  12  new 
patients.  These  prescriptions  included 
approximately  1,200  dosage  units  of 
Lortab  7.5  mg..  and  approximately  600 
dosage  units  of  diazepam  10  mg.,  and 
were  to  be  picked  up  the  following  day 
by  another  individual. 

Mr.  Birdsong  informed  the 
investigators  that  he  never  verified  the 
prescriptions  issued  by  Dr.  John 
Reynolds,  but  that  Dr.  Reynolds  worked 
at  Vanderbilt  Medical  Center.  However, 
the  investigators  later  contacted 
Vanderbilt  Medical  Center  and  were 
advised  that  no  Dr.  John  Reynolds 
worked  there.  Further  investigation 
revealed  that  only  two  Dr.  John 
Reynolds  were  registered  with  DEA  in 
Termessee.  One  had  retired  &t)m 
practice  in  December  1996.  and  the 
other,  a  dentist,  advised  investigators 
that  he  had  not  called  in  any 
prescriptions  to  West  End  Pharmacy  on 
April  16, 1997,  and  that  he  rarely  called 
in  prescriptions  for  Lortab  and  never  for 
such  large  amoimts. 

On  April  17. 1997,  the  individual 
arrived  at  the  pharmacy  and  picked  up 
the  medication  dispensed  pursuant  to 


the  prescriptions  called  in  the  previous 
day.  As  she  was  leaving  the  pharmacy, 
she  was  questioned  by  investigators  and 
admitted  that  since  approximately  July 
1996,  she  had  been  calling  in  10  to  12 
fictitious  prescriptions  to  West  End 
Drugs  every  week  using  the  name  of  Dr. 
John  Reynolds.  She  further  stated  that 
prior  to  July  1996,  her  sister  had  called 
in  prescriptions  to  West  End  Drugs 
using  the  fictitious  name  of  Dr.  John 
Reynolds. 

During  execution  of  the  search 
warrant,  the  investigators  noted 
controlled  substance  prescriptions 
allegedly  issued  by  Dr.  Charles 
McGiimis.  When  asked  about  these 
prescriptions.  Mr.  Birdsong  stated  that 
Dr.  McGinnis  sends  prescriptions  to  the 
pharmacy  by  courier.  Mr.  Birdsong  fills 
the  prescriptions  and  the  courier  tiiea 
returns  and  pays  cash  for  the 
medication.  A  review  of  the 
prescriptions  seized  from  the  pharmacy 
revealed  that  between  March  10,  1997 
and  April  16, 1997,  West  End  Drugs 
filled  approximately  199  controlled 
substance  prescriptions  allegedly 
written  by  Dr.  Charles  McGinnis.  These 
prescriptioiis  included  51  prescriptions 
for  acetaminophen  with  codeine  #4, 
totaling  4,590  dosage  units;  15 
prescriptions  for  diazepam  10  mg., 
totaling  1,355  dosage  imits;  65 
prescriptions  for  Lortab.  totaling  2,492 
dosage  imits;  and  63  prescriptions  for 
Valiimi  10  mg.,  totaling  5.670  dosage 
units.  Investigators  later  contacted  the 
office  of  Dr.  (Siarles  McGiimis  and  were 
advised  that  Dr.  McGinnis  had  not 
authorized  any  prescriptions  since 
suffering  a  stroke  in  December  1996. 

The  investigators  also  noted 
approximately  300  controlled  substance 
prescriptions  allegedly  authorized  by 
Dr.  George  Herda  that  were  filled  by 
West  End  Drugs.  These  prescriptions 
included  56  prescriptions  for 
acetaminophen  with  codeine  #4, 
totaling  5,040  dosage  units;  113 
prescriptions  for  diazepam  10  mg., 
totaling  10,120  dosage  units;  58 
prescriptions  for  Lortab  10  mg..  totaling 
2,320  dosage  units;  59  prescriptions  for 
Lortab  7.5/500  mg..  totaling  2.360 
dosage  units;  3  prescriptions  for  Tylenol 
with  codeine  #4,  totaling  270  dosage 
units;  and  10  prescriptions  for  Valium 
10  mg.,  totaling  900  dosage  units. 
Investigators  contacted  Dr.  Herda  who 
indicated  that  he  had  not  authorized 
these  prescriptions. 

While  the  investigators  were  in  West 
end  Drugs  on  April  17, 1997,  waiting  for 
the  individual  to  pick  up  the 
prescriptions  allegedly  authorized  by 
Dr.  Reynolds,  the  pharmacy  received  a 
telephone  call  from  an  individual 
identifying  himself  as  Dr.  Herda  and 


calling  in  prescriptions  for  hydrocodone 
and  TylMiol  with  codeine.  Mr.  Birdsong 
expressed  reluctance  to  fill  the 
prescriptions  stating  that  he  did  not 
know  the  individual.  The  individual 
replied  that  he  has  had  an  arrangement 
with  West  End  Drugs  for  over  two  years. 
Ultimately,  at  the  direction  of  the 
investigators,  Mr.  Birdsong  filled  the 
prescriptions.  Later  that  day,  the 
investigators  stopped  an  individual 
leaving  West  end  Drugs  with  the  filled 
prescriptions  for  hydrocodone  and 
Tylenol  with  codeine.  The  individual 
admitted  that  another  individual  had 
asked  him  to  pick  up  the  prescriptions; 
that  that  individual  had  called  in 
prescriptions  to  West  end  Drugs  on  at 
least  12  other  occasions;  and  that  the 
individual  had  used  the  names 
"McGinnis"  and  "Herda"  to  call  in  the 
prescriptions. 

On  April  16, 1997,  Mr.  Birdsong 
voluntarily  provided  a  written 
statement  Specifically,  Mr.  Birdsong 
stated  that.  "I  had  my  doubts  that  the 
prescriptions  containing  the 
physiciansCl  names  of  McGinnis, 
Reynolds  and  Herda  were  not  written 
for  legitimate  medical  purposes  but  I 
did  not  follow  up  on  my  doubts." 

On  April  18, 1997,  the  investigators 
were  informed  by  the  local  wholesaler 
that  West  End  Drugs  had  placed  an 
order  for  1,000  diazepam  10  mg.  and 
500  diaxepam  5  mg.  to  be  picked  up  that 
day.  Later  that  day,  a  local  police  officer 
observed  a  female  leave  West  End  £)rugs 
having  difficulty  walking.  The 
individual  got  into  her  vehicle  and  was 
later  stopped  by  the  officer  who 
discovered  a  vial  with  65  hydrocodone 
tablets.  The  label  indicated  that  the 
prescriptions  had  been  authorized  by 
Dr.  Teresa  Cook  and  had  been  filled  at 
West  End  Drugs.  Mr.  Birdsong  was  later 
questioned  about  the  hydrocodone  and 
he  admitted  that  he  had  filled  the 
prescription.  He  stated  that  Dr.  Cook 
was  new  in  the  area  and  gave  the  officer 
a  telephone  number  for  Ih'.  Ckx)k  which 
turned  out  to  be  a  pager  number. 
Further  investigation  revealed  that  there 
is  no  Dr.  Teresa  Cook  registered  with  the 
State  of  Tennessee  or  with  DEA  to 
practice  medicine  or  handle  controlled 
substances  in  Tennessee,  nor  was  there 
{myone  listed  by  that  name  in  the  local 
telephone  directory. 

A  subsequent  review  of  the 
prescriptions  seized  trom  West  End 
Drugs  during  execution  of  the  search 
warrant  revealed  approximately  34 
controlled  substance  prescriptions 
allegedly  issued  by  Dr.  Teresa  Cook 
between  March  10,  1997  and  April  16, 
1997,  which  were  filled  by  West  End 
Drugs.  These  prescriptions  included  22 
prescriptions  for  Lortab  5  mg.,  totaling 
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1,495  dosage  units;  7  prescriptions  for 
Valium  10  mg..  totaling  240  dosage 
units;  and  4  prescriptions  for  Vicodin, 
totaling  255  dosage  units. 

Subsequently,  on  April  22, 1997,  a 
second  search  warrant  was  executed  at 
West  End  Drugs.  During  the  search,  a 
DEA  investigator  observed  Mr.  Birdsong 
filling  a  prescription  for  Lortab  10  mg. 
which  appeared  to  have  been  altered 
from  20  to  30  tablets.  The  investigator 
contacted  the  physician  who  signed  the 
prescription.  The  physician  indicated 
that  he  had  issued  the  prescription  to 
the  patient,  but  for  20  dosage  units,  not 
30. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  fiactors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  foctors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry ). 
Schwarz.  Jr..  M.D.,  Docket  No.  88-42.  54 
FR  16.422  (1989). 

Regarding  factors  one  and  three,  there 
is  no  evidence  in  the  record  that  the 
State  of  Tennessee  has  taken  any  action 
against  the  pharmacy  license  of  West 
End  Drugs,  or  that  the  pharmacy  or  its 
owner  has  been  convicted  of  any  offense 
relating  to  controlled  substances. 
However,  in  considering  factors  two  and 
four,  West  End  Drugs'  experience  in 
dispensing  controlled  substances  and  its 
compliance  with  applicable  laws 
relating  to  controlled  substances,  the 
Acting  Deputy  Administrator  finds  that 
there  is  more  than  ample  evidence  to 
support  the  revocation  of  the 
pharmacy's  I%A  Certificate  of 
Registration. 

Between  March  10  and  April  16, 
1997,  West  End  Drugs  filled  over  600 


controlled  substance  prescriptions  that 
were  either  not  issued  by  the  physician 
whose  name  appeared  on  the 
prescription  or  a  fictitious  name  was 
used  as  the  issuing  physician.  Mr. 
Birdsong  admitted  that  he  did  not  verify 
these  prescriptions  with  the  physicians 
who  allegedly  issued  them,  and  further 
admitted  that  he  had  his  doubts  that 
most  of  these  prescriptions  were 
legitimate.  Two  individuals  who  were 
questioned  during  the  investigation  after 
picking  up  multiple  prescriptions  from 
West  and  Drugs  admitted  that  the 
prescriptions  were  not  valid.  In 
addition,  Mr.  Birdsong  was  observed 
filling  a  prescription  where  the  quantity 
prescribed  had  been  altered. 

In  light  of  the  above,  the  Acting 
Deputy  administrator  finds  that  Mr. 
Birdsong  violated  21  CFR  1306.04, 
which  provides  that, 

A  prescription  for  a  controlled  substance  to 
be  effective  must  be  issued  for  a  legitimate 
medical  purpose  by  an  individual 
practitioner  acting  in  the  usual  course  of  his 
professional  practice.  The  responsibility  for 
the  proper  prescribing  and  dis[>ensing  of 
controlled  substances  is  on  the  prescribing 
practitioner,  but  a  corresiwnding 
responsibility  rests  with  the  pharmacist  who 
fills  the  prescription. .  .  . 

West  End  Drugs  and  Mr.  Birdsong 
clearly  abrogated  its  corresponding 
responsibility.  Mr.  Birdsong  admitted 
that  he  had  his  doubts  about  the 
legitimacy  of  these  prescriptions,  yet  he 
filled  them  anyway  without  verifying 
their  legitimacy.  As  a  result,  thousands 
of  dosage  units  of  controlled  substances 
were  diverted  into  the  illicit  market. 

The  Acting  Deputy  administrator 
finds  that  based  upon  the  foregoing,  the 
continued  registration  of  West  End 
E>rug8  would  be  inconsistent  with  the 
public  interest.  No  evidence  of 
explanation  or  mitigating  circumstances 
has  been  offered  on  behalf  of  West  End 
Drugs.  Therefore,  the  Acting  Deputy 
Administrator  concludes  that  its 
registration  must  be  revoked. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  purauant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AH5042077,  previously 
issued  to  West  End  Drugs,  Inc.,  be,  and 
it  hereby  is  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration,  be,  and  they  hereby 
are  denied.  This  order  is  effective 
immediately. 

When  the  order  to  Show  Cause/ 
Immediate  Suspension  was  served  on 
West  End  Drugs,  Inc.,  all  controlled 
substances  possessed  by  the  pharmacy 


under  the  authority  of  its  then- 
suspended  registration  were  placed 
under  seal  and  removed  for  safekeeping. 
Title  21  U.S.C.  824(f)  provides  that  no 
disposition  may  be  made  of  such 
contsolled  substances  imder  seal  until 
all  appeals  have  been  concluded  or  until 
the  time  for  taking  an  appeal  has 
elapsed.  Accordingly,  those  controlled 
substances  shall  remain  under  seal  until 
October  3,  1997,  or  until  any  appeal  of 
this  order  has  been  concluded.  At  that 
time,  all  such  controlled  substances 
shall  be  forfeited  to  the  United  States 
and  shall  be  disposed  of  punuant  to  21 
U.S.C.  881(e). 

Dated:  August  27, 1997. 
JanM*  S.  MUfbrd. 
Acting  Deputy  Administrator. 
IFR  Doc.  97-23309  Filed  9-2-97;  8:45  am] 

MLUNQ  CODE  441»-0»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 

Administration  (NARA). 

action:  Notice^ 

summary:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  two  currently  approved 
information  collections  used  in  the 
National  Historical  Publications  and 
Records  Commission  (NHPRCl's  grant 
program  for  subvention  of  part  of  the 
costs  of  manufacturing  and  distributing 
volimies  published  by  NHPRC- 
supported  documentary  editorial 
projects.  One  collection  is  a  grant 
application  prepared  by  university  and 
other  non-profit  presses  applying  for  a 
subvention  grant.  The  other  collection  is 
is  a  sales  report  made  by  a  non-profit 
press  which  has  received  a  subvention 
grant  from  the  NHPRC.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  conunents  must  be 
received  on  or  before  November  3, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  3200,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelmdarch2.nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
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collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730.  or 
fax  number  301-713-6913. 
SUPPUEMENTARY  INFORMATKM:  Purauant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  NHPRC  Subvention  Grant 
Guidelines  and  Application. 

OMB  number  3095-0021. 

Agency  form  number:  N/A. 

7^>e  of  review:  Regular. 

Affected  public:  Univeraities  and  non- 
profit presses. 

Estimated  number  of  respondents:  12. 

Estimated  time  per  response:  9  hours. 

Frequency  of  response:  On  occasion. 
On  the  average,  a  press  submits  two 
subvention  applications  per  year. 

Estimated  total  annual  burden  hours: 
180  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1206.  The 
application  is  submitted  by  univeraity 
and  other  non-profit  presses  applying  to 
the  NHPRC  grant  program  for 
subvention  of  part  of  the  costs  of 
manufacturing  and  distributing  volumes 
published  by  NHPRC-supported 
editorial  projects. 

2.  Title:  NHPRC  Annual  Sales  Reports 
for  Subvention  Grants. 

OMB  number:  3095-0022. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Non-profit  presses 
that  have  received  an  NHPRC 
subvention  grant 

Estimated  number  of  respondents:  12. 

Estimated  time  per  response:  2  hours. 

Frequency  of  response:  One  time  only. 
On  the  average,  a  press  has  two  on-going 
subvention  grants  and  therefore  submits 
two  sales  reports  per  year. 


Estimated  total  annual  burden  hours: 
120  hoius. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1206.  The  sales 
information  provided  by  non-profit 
presses  is  used  by  Commission  staff  to 
gauge  interest  among  scholars  and  the 
general  public  in  documentary  editions 
supported  by  Commission  grants. 

Dated:  August  25, 1997. 

L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

(FR  Doc.  97-23292  Filed  9-2-97;  8:45  am] 

BHJJNG  CODE  7515-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Avallsbillty  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
20, 1997.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  dafb  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Requestere  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 


Michael  L.  Miller,  Director,  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
2(/740-6001,  telephone  (301)  713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
to  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schediiles  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  recortls  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  Oie  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-AU- 
97-12).  Army  periodical  management 
records. 

2.  Department  of  the  Army  (Nl-AU- 
97-13).  General  counseling  records. 

3.  Department  of  the  Army  (Nl-AU- 
97-19).  Drug  testing  results. 

4.  Department  of  the  Army  (Nl-AU- 
97-21).  Family  support,  child  custody, 
and  paternity  records. 

5.  Department  of  the  Army  (Nl-AU- 
97-24).  Military  pay  reports.  -^ 

6.  Department  of  Commerce,  Patent 
and  Trademark  Office  (Nl-241-97-1). 
Revisions  to  the  PTO  comprehensive 
schedule. 

7.  Department  of  Education,  Office  of 
Hearings  and  Appeals  (Nl-441-97-4). 
Administrative  adjudication  case  files 
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and  related  records,  where  the  final 
decision  is  proposed  as  a  permanent 
record. 

8.  Department  of  Energy,  Office  of    . 
Human  Radiation  Experiments  (Nl- 
434-96-7).  Temporary  electronic 
systems  used  by  the  Office  of  Human 
Radiation  Experiments  in  carrying  out 
its  work.  Included  are  systems  used  to: 
identify  the  locations  of  records  relevant 
to  the  Office's  work;  identify  human 
radiation  experiments  and  the  related 
scientific  literature:  track  the  status  of 
requests  for  information  received  by  the 
Office  from  the  President's  Advisory 
Committee  on  Human  Radiation 
Experiments;  and  track  responses  to 
individuals  who  corresponded  with  the 
Department  of  Energy  concerning 
human  radiation  experiments,  including 
those  who  claimed  they  were  exposed  to 
radiation.  (This  schedule  also  provides 
for  the  permanent  retention  in 
electronic  form  of  the  250,000  pages  of 
documents  accumulated  by  the  Office 
concerning  human  radiation 
experiments,  with  related  indexes). 

9.  Department  of  Health  and  Human 
Services  (Nl-443-97-1).  National 
Institutes  of  Health  committee 
management  records,  (substantive 
records  will  be  preserved). 

10.  Department  of  Justice  (Nl-60-97- 
5).  Witness  Immunity  Unit  records. 

11.  Department  of  State,  Bureau  of 
Democracy,  Human  Rights,  and  Labor 
(Nl-59-97-27).  Reduction  in  retention 
period  for  Department's  copies  of 
asylum  application  files  and 
establishment  of  advisory  opinion 
letters  as  a  separate  category. 

12.  Bureau  of  Public  Debt  (Nl-53-97- 
3).  Savings  bond  operations  records 
maintained  by  Federal  Reserve  Banks. 

13.  Central  Intelligence  Agency  (Nl- 
263-97-2).  Copies  of  documents 
released  under  the  Historical  Review 
Program. 

14.  Enviroiunental  Protection  Agency 
(Nl-412-97-3).  Water  pollution  lab 
evaluation  system  data. 

15.  Federal  Energy  Regulatory 
Cooomission  (Nl-1 38-97-1). 
Superseded,  rejected  or  canceled 
electronic  tariff  sheets. 

16.  Panama  Canal  Commission  (Nl- 
185-97-18).  Aedes  Aegypti  Monquito 
System. 

17.  Panama  Canal  Commission  (Nl- 
185-97-19).  Payroll  and  pay 
administration  records. 

18.  Tennessee  Valley  Authority  (Nl- 
142-97-14).  Discharge  monitoring 
reports  and  background  data. 

19.  Teimessee  Valley  Authority  (Nl- 
142-97-23).  Waivers  of  posting  position 
requests. 


Dated:  August  26. 1997. 
Michael ).  Kurtx, 

Assistant  ArchMst,  for  Record  Services — 
Washington,  DC. 

[FR  Doc.  97-23293  Filed  9-2-97;  8:45  am) 
MLUNQ  COM  niS-»1-P 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

agency:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  meeting. 

SUtMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Records  Services. 
DATES:  September  22. 1997.  from  10 
a.m.  to  11:30  a.m. 
ADDRESSES:  Caimon  House  Office 
Building,  Legislative  Resource  Center 
Conference  Room  (B106). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gillette,  Director,  Center  for 
Legislative  Archives,  (202)  501-5350. 

SUPPLEMENTARY  MF0RMAT10N: 

Agenda:  Update  on  the  Task  Force  on 
Electronic  Records. 

Report  on  Status:  Legislative  Systems 
Projects  (Archival  Implications),  Update 
on  Declassification  of  Executive  and 
Legislative  Branch  Records,  Report  of 
the  Center  for  Legislative  Archives, 
Other  current  issues  and  new  business. 

The  meeting  is  open  to  the  public. 

Dated:  August  27. 1997. 
Mary  Ann  Hadyka, 
Conimittee  t4anagement  Officer. 
(FR  Doc.  97-23294  Filed  9-2-97;  8:45  am) 

MLUNQ  CODE  7S1S-«1-P 


NATIONAL  SaENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request; 
Submission  for  OMB  Review;  NSF 
Survey  of  Research  and  Development 
Funding  and  Performance  by  Nonprofit 
Organizations 

agency:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 


(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paf)erwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment,  the  first  was  published 
in  the  Federal  Regjater  at  62  FR  34315- 
34316  and  no  comment  was  receive. 
NSF  will  forward  the  proposed  renewal 
submission  to  OMB  for  clearance  with 
the  publication  of  this  second  notice. 
DATES:  The  Office  of  Management  and 
Budget  (OMB)  should  receive  written 
comments  by  October  3, 1997. 
ADDRESSES:  Submits  comments  to  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
Natioiud  Science  Foundation,  725-1 7th 
Street,  NW.,  Room  10235,  Washington. 
DC  20503. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Gail  A.  McHenry.  the  NSF  Reports 
Qearance  Officer  on  (703)  306-1125 
x2010  or  send  e-mail  to 
gmchenryOnsf.gov.  You  may  also  obtain 
a  copy  of  the  data  collection  instrument 
and  instructions  from  Mrs.  McHenry. 

SUPPI^MENTARY  INFORMATION 

Abstract.  NSF  Survey  of  Research  and 
Development  Funding  and  Performance 
by  Nonprofit  Organizations  (NPOs)  will 
collect  information  on  the  science  and 
engineering  (S&E)  research  and 
development  (Rti))  activities  of 
nonprofit  organizations  for  the  two  most 
recentiy  completed  years.  (On  a  historic 
note,  a  prior  study  with  similar 
objectives  was  conducted  in  1973.)  The 
purposes  of  the  study  are  to:  (1)  Develop 
estimates  of  the  amounts  of  R&D 
funding  provided  by  NPOs  and  the 
types  of  organizations  supported;  (2) 
develop  estimates  of  the  amount  of  R&D 
performed  by  NPOs;  and  (3)  develop 
estimates  of  R&D  employment  in  NPOs. 
Two  different  svuvey  questionnaires 
will  be  used.  R&D  performers  will  be 
asked  for  R&D  expenditures  by  source  of 
funds,  by  field  of  science  and 
engineering,  by  category  of  work  (Basic, 
Applied,  Envelopment),  by  state,  and 
amounts  expended  for  capital 
improvements,  and  for  emplo)rment. 
R&D  funders  will  be  asked  for  amount 
of  S&E  R&D  they  fund  at  various 
categories  of  R&D  performers.  The 
information  is  needed  to  update 
available  data  on  the  R&D  activities  of 
the  nonprofit  segment.  The  Gallup 
Organization  will  conduct  the  study  for 
NSF. 

Two  samples  will  be  drawn:  one  of 
NPO  R&D  performers  and  a  second  of 
NPO  R&D  funders.  The  R&D  performers' 


sample  will  be  drawn  from 
organizations  filing  a  990  tax  return.  An 
initial  sample  of  roughly,  4,460 
potential  NPO  R&D  performers  will  be 
selected  and  sent  a  short  screening 
questionnaire  to  establish  eligibility  for 
the  main  study.  NPOs  in  this  initial 
sample  will  be  drawn  from  four  strata: 

1 .  NPOs  which  received  Federal 
Funds  for  Science  and  Engineering 
(S&E)  R&D  between  1974  and  1994 
based  on  NSF's  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutions  (FS)  survey  and  which  were 
found  in  the  990  database. 

2.  NPOs  in  the  990  database  which 
have  National  Taxonomy  of  Exempt 
Entities  (NTEE)  codes  with  a  high 
likelihood  of  containing  S&E  R&D 
performers. 

3.  NPOs  in  the  990  database  which  are 
not  in  the  PS  or  in  the  high  likelihood 
NTEE  codes. 

4.  NPOs  in  NSFs  1973  survey,  all 
nonprofit-administered  Federally 
Funded  Research  and  Development 
Centers,  and  others  to  be  included  with 
certainty. 

Depending  on  stratum,  unweighted 
response  rates  of  80  to  90  percent  are 
anticipated.  Also  depending  on  stratum, 
from  60  to  90  percent  of  the 
participating  organizations  are  expected 
to  be  eligible.  These  approximately 
2,360  organizations  will  be  sent  a  main 
questionnaire  that  is  expected  to  yield  a 
final  working  sample  size  of  about 
2.100. 

The  R&D  funders  sample  will  be 
drawn  from  both  990PF  tax  returns  for 
private  foundations  and  990  returns  for 
public  charities.  As  with  the  performers, 
a  sample  of  potential  NPO  R&D  funders 
will  be  selected  to  receive  a  short 
screening  questionnaire  to  establish 
eligibility  (N=700).  Of  these,  90  percent 
are  expected  to  participate  and  90 
percent  of  these  are  expected  to  be 
eligible  to  participate.  The  roughly  560 
eligible  organizations  will  be  sent  a 
main  questionnaire  that  is  expected  to 
yield  a  total  working  sample  of  500. 

To  minimize  burden  on  small  entities 
and  to  make  sure  that  a  high  proportion 
of  the  nonprofit  sector's  R&D  funding 
and  performance  is  captured,  the 
sample  will  be  designed  with 
probabilities  proportional  to  size.  Thus, 
a  large  NPO  has  a  higher  probability  of 
being  selected  than  a  small  NPO  has. 
This  method  is  justified  because  large 
NPOs  are  more  likely  to  perform  R&D 
than  small  NPOs  are.  Size  will  be 
determined  by  budgets,  assets,  or 
awards. 

The  main  questionnaires  will  be 
distributed  in  hardcopy  and  via  the 
World  Wide  Web.  To  minimize  burden, 
the  world  Wide  Web  questionnaires  will 


be  computer-assisted  to  ease  user  input, 
provide  automatic  totals  of  numerical 
information  and  aid  users  in  error 
correction.  Security  procedures  will 
minimize  the  risk  of  unwanted 
disclosure  over  the  Internet.  Definitions 
of  key  survey  terms  have  been  made 
consistent  with  OMB  Circulars  A-122 
and  A-133  to  minimize  potential 
confusion  and  luuiecessary  effort  by 
survey  respondents. 

Information  being  collected  is  not 
considered  to  be  sensitive.  In  general, 
assurances  of  data  confidentiality  will 
not  be  provided  to  respondents  to  the 
NSF  Survey  of  Research  and 
Development  Funding  and  Performance 
by  Nonprofit  Organizations.  The  utility 
of  the  data  will  be  increased  by  allowing 
access  to  collected  data.  Results  of 
pretesting  and  discussions  with  possible 
respondents  have  suggested  this 
approach  for  handling  confidentiality. 

Use  of  the  Information.  The  purpose 
of  this  study  is  to  collect  data  about  R&D 
funding  and  performance  by  nonprofit 
organizations.  The  NSF  will  publish  a 
separate  report  of  the  findings  and  also 
include  them  in  other  NSF  compilations 
such  as  National  Patterns  of  R&D 
Resources  and  Science  and  Engineering 
Indicators.  A  public  release  file  of 
collected  data  will  be  made  available  to 
researchers  on  the  World  Wide  Web. 
The  results  of  the  survey  will  help 
policy  makers  in  decisions  on  R&D 
funding,  regulations,  and  reporting 
guidelines. 

Burden  on  the  Public.  The  Foundation 
estimates  that  a  total  annual  reporting 
and  recordkeeping  burden  of  27,056 
hours  will  result  from  the  collection  of 
information.  The  calculation  is: 

Hours 

4,460    performers    x    1    screening 

questionnaiie  x  12.5  minutes  =  930 

2,360  perfbrmeis  x  1  survey  ques- 
tionnaire X  10.5  hours  = 24,780 

700  funders  x  1  screening  question- 
naire X  12.5  minutes  =  - 146 

560  funders  x  1  shorter  question- 
naire X  2  hours  =  1.120 

Total  27,056 

Dated:  August  27. 1997. 
Gail  A.  McHenry, 
Reports  Clearance  Officer. 
[FR  Doc.  97-23365  Hied  8-27-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program;  Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  Stats 
Programs 

AOBICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  policy  statements. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  two 
final  policy  statements:  the  "Statement 
of  Priociples  and  Policy  for  the 
Agreement  State  Program,"  and  "Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs." 

EFFECTIVE  DATE:  September  3,  1997. 
ADDRESSES:  Documents  referenced  in 
this  notice  are  available  for  inspection 
in  the  Public  Document  Room,  2120  L 
Street,  NW  (Lower  Level),  Washington. 
DC,  between  7:45  am  and  4:15  pm. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cardelia  Maupin,  Sr.  Project  Manager, 
Office  of  State  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-2312. 

SUPPt-EMENTARY  INFORMATION: 

L  Background 

A.  Statement  of  Principles  and  Policy 
for  the  j\greement  State  Program 

On  August  25,  1993,  the  Commission 
requested  the  NRC  staff  to  recommend 
improvements  to  the  NRC's  Agreement 
State  Program  to  assure  adequate 
protection  of  public  health  and  safety. 
The  draft  Policy  Statement  was 
published  in  the  Federal  Register  on 
August  5, 1994  (59  FR  40058).  At  the 
Commission's  request,  the  public 
comment  period  scheduled  to  end  on 
October  4,  1994,  was  extended  to 
December  19, 1994  (59  FR  52316). 

A  final  Policy  Statement  was  prepared 
based  on  the  public  comments,  other 
activities  and  issues  before  the 
Commission,  e.g.,  the  "Policy  Statement 
on  Adequacy  Emd  Compatibility  of 
Agreement  State  Programs,"  issues 
discussed  at  public  briefings  of  the 
Commission  by  the  Oi^anization  of 
Agreement  States  (OAS),  and  the 
Commission's  deliberations  on  the 
Integrated  Materials  Performance 
Evaluation  Program.  On  May  5,  1995, 
the  NRC  staff  submitted  to  the 
Commission  the  "Final  Statement  of 
Principles  and  Policy  for  the  Agreement 
State  Program"  and  "Procedures  for 
Suspension  and  Termination  of  an 
Agreement  State  Program"  (SECY  05- 
115)  that  contained  the  full  analysis  of 
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comments.  By  Staff  Requirements 
Memorandum  dated  June  29,  1995,  the 
Commission  provided  comments  on  the 
Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program  and 
directed  staff  to  develop  procedures  for 
placing  an  Agreement  State  in 
probationary  status  and  for 
implementing  the  phase-in  of  a  new 
Agreement  State  program. 

On  October  3,  1996,  the  NRC  staff 
submitted  to  the  Commission  the 
Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program  that  had 
been  modified  as  directed  by  the 
Commission  (SECY  96-213).  Further 
revisions  were  made  to  ensure 
consistency  with  the  revised  Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs.  The  procedures  for 
suspension,  emergency  suspension  and 
termination  of  agreements  were 
finalized  on  April  25, 1996,  and  the 
procedure  for  placing  an  Agreement 
State  in  probationary  status  was 
finalized  on  July  3, 1996. 

B.  Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs. 

On  July  21, 1994  (59  FR  37269).  the 
Commission  published  in  the  Federal 
Register,  for  public  comment,  a  draft 
Policy  Statement  regarding  the 
adequacy  of  Agreement  State  programs 
to  protect  public  health  and  safety  and 
compatibility  with  NRC  regulatory 
programs.  The  comment  {>eriod  for  the 
draft  Policy  Statement  was  scheduled  to 
expire  on  October  19. 1994,  but  was 
extended  to  December  19, 1994  (59  FR 
52317).  In  addition,  a  public  workshop 
was  held  on  November  15, 1994  (59  FR 
52321)  to  provide  an  opportunity  for 
Agreement  States  and  interested 
members  of  the  public  to  provide 
comments  on  the  draft  Policy  Statement. 

A  final  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Program"  was  prepared 
based  on  the  public  comments  and  other 
activities  and  issues  before  the 
Commission.  On  May  3,  1995,  the  NRC 
staff  submitted  to  the  Commission  the 
"Final  Policy  Statement  on  Adequacy 
and  Compatibility  of  Agreement  State 
Programs"  (SECY  95-112)  that 
contained  the  full  analysis  of  comments. 

C.  Status  of  the  Policy  Statements 

The  Commission  approved  both 
policy  statements  in  principle  with  a 
Staff  Requirements  Memorandiun  dated 
June  29. 1995.  but  deferred  their 
implementation  until  all  implementing 
procedures  were  completed  and 
approved  by  the  Commission.  On 
August  2, 1995  (60  FR  39463),  the 


Commission  published  in  the  Federal 
Register  the  status  of  these  two  policy 
statements  and  a  notice  of  their 
availability. 

NRC  staff  also  prepared  draft 
implementing  procedures  for  phased 
implementation  of  a  new  Agreement 
State  program  that  contained  language 
for  a  standard  agreement  (Management 
Directive  5.8  and  its  associated 
handbook).  Comments  on  the  draft 
implementing  procedures  for  phased 
implementation  of  new  agreements  and 
the  standard  agreement  were  requested 
from  the  Agreement  States  on  November 
15, 1996.  The  complete  analysis  of  these 
comments  is  included  in  "Final 
Recommendations  on  Policy  Statements 
and  Implementing  Procedures  for 
Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program  and  Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs"  (SECY  97-054,  dated  March 
3, 1997)  that  is  available  for  inspection 
at  the  NRC  Public  Document  Room.  A 
simmiary  of  the  comments  appears  with 
the  text  of  the  final  policy  statement  in 
this  notice. 

In  October  1995,  a  Working  Group 
consisting  of  representatives  of 
Agreement  States  and  the  NRC  was 
formed  to  develop  implementing 
procedures  for  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs."  The 
formation  of  this  Working  Group  was 
announced  in  the  Federal  Register  on 
December  1.  1995  (60  FR  61716).  A 
notice  aimouncing  availability  of  the 
initial  Working  Group  report  (August 
21, 1996)  and  implementing  procedures 
was  published  in  the  Federal  Register 
on  September  19.  1996  (61  FR  49357). 
Comments  also  were  requested 
specifically  from  Agreement  States  and 
panelists  who  participated  in  the 
November  15, 1994,  public  workshop. 
The  analysis  of  State  and  public 
comments  is  part  of  the  supplemental 
report  of  the  Working  Group  dated 
January  27, 1997,  that  is  available  for 
inspection  at  the  NRC  Public  Docimient 
Room.  A  summary  of  the  comments 
appears  with  the  text  of  the  final  policy 
statement  in  this  notice. 

n.  Statement  of  Prindples  and  Policy 
for  the  Agreement  State  Program 

A.  Comment  Summary 

Comment  letters  were  received  from 
twelve  Agreement  States  on  the 
implementing  procedures  for  phased 
agreements  (Management  Directive  5.8). 
There  was  strong  opposition  from  the 
Agreement  States  on  the  inclusion  of 
mandatory  phased  agreements  for  states 
seeking  Agreement  State  status.  Staff 


analyzed  the  comments  and  agreed  with 
the  concerns  associated  with  the  use  of 
phased  agreements.  Changes  were  made 
to  the  Policy  Statement  to  remove  the 
phased  agreement  concept  and  to 
include  revisions  offered  by  the 
Agreement  States,  as  appropriate.  The 
Policy  Statement  was  also  edited  to 
conform  it  to  the  position  that 
Agreement  States  have  flexibility  to 
impose  legally  binding  requirements  on 
its  licensees  through  mechanisms  other 
than  rules. 

The  text  of  the  final  policy  statement 
follows. 

B.  The  Commission  Policy 

Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program 

1.  Purpose:  The  purpose  of  this 
Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program  is  to 
clearly  describe  the  respective  roles  and 
responsibilities  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  and 
States  in  the  administration  of  programs 
carried  out  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Section  274  provides  broad  authority  for 
the  NRC  to  establish  Federal  and  State 
cooperation  in  the  administration  of 
regulatory  programs  for  the  protection  of 
public  health  and  safety  in  the 
industrial,  medical,  and  research  uses  of 
nuclear  materials. 

This  Policy  Statement  addresses  the 
Federal-State  interaction  under  the 
Atomic  Energy  Act  to:  (1)  Establish  and 
TTiAintiiin  agreements  with  States  under 
Section  274(b)  that  provide  for 
discontinuance  by  the  NRC,  and  the 
assumption  by  the  State,  of 
responsibility  for  administration  of  a 
regulatory  program  for  the  use  of 
byproduct,  source,  and  small  quantities 
of  special  nuclear  material;  and  (2) 
ensure  that  post-agreement  interactions 
among  the  NRC  and  Agreement  State 
radiation  control  programs  are 
coordinated  and  compatible  and  that 
Agreement  State  programs  continue  to 
provide  adequate  protection  of  public 
health  and  safety. 

This  Policy  Statement  establishes 
principles,  objectives,  and  goals  that  the 
Commission  expects  will  be  reflected  in 
the  implementing  guidance  and 
programs  of  the  NRC  and  Agreement 
States  to  meet  their  respective  program 
responsibilities  and  that  should  be 
achieved  in  the  administration  of  these 
programs. 

This  Policy  Statement  is  intended 
solely  as  guidance  for  the  Commission 
and  Uie  Agreement  States  in  the 
implementation  of  the  Agreement  State 
program.  This  Policy  Statement  does  not 
itself  impose  legally  binding 
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requirements  on  the  Agreement  States. 
In  addition,  nothing  in  this  Policy 
Statement  expands  the  legal  authority  of 
Agreement  States  beyond  that  already 
granted  to  them  by  Section  274  of  the 
AEA  and  other  relevant  legal  authority. 
Implementation  procedures  adopted  - 
pursuant  to  this  Policy  Statement  shall 
be  consistent  with  the  legal  authorities 
of  the  Commission  and  the  Agreement 
States. 

2.  Statement  of  Legislative  Intent:  The 
Atomic  Eneigy  Act  of  1954  did  not 
specify  a  role  for  the  States  in  regulating 
the  use  of  nuclear  materials.  Many 
States  were  concerned  as  to  what  their 
responsibilities  in  this  area  might  be 
and  expressed  interest  in  seeing  that  the 
boundaries  of  Federal  and  State 
authority  were  clearly  defined.  This 
need  for  clarification  was  particularly 
important  in  view  of  the  fact  that 
although  the  Federal  government 
retained  sole  responsibility  for 
protecting  public  health  and  safety  from 
the  radiation  hazards  of  byproduct, 
source,  and  special  nuclear  material,  the 
responsibility  for  protecting  the  public 
from  the  radiation  hazards  of  other 
sources  such  as  x-ray  machines  and 
radium  had  been  borne  for  many  years 
by  the  States. 

Consequently,  in  1959  Congress 
enacted  Section  274  of  the  Atomic 
Energy  Act  to  establish  a  statutory 
framework  under  which  States  could 
assiune  certain  regulatory  jurisdiction 
over  Ijjrproduct,  source,  and  special 
nuclear  material  in  quantities  less  than 
a  critical  mass.  The  primary  purpose  of 
the  legislation  was  to  authorize  Uie 
Conmiission  to  discontinue  its 
regulatory  authority  over  the  use  of 
these  materials  and  for  assumption  of 
this  authority  by  the  States.  The 
Commission  retained  regulatory 
authority  over  the  licensing  of  certain 
facilities  and  activities  such  as  nuclear 
reactors,  larger  quantities  of  special 
nuclear  material,  and  the  export  and 
import  of  nuclear  materials. 

m  considering  the  legislation. 
Congress  recognized  tl^t  the  Federal 
government  would  need  to  assist  the 
States  to  ensure  that  they  developed  the 
capability  to  exercise  their  regulatory 
authority  in  a  competent  and  effective 
manner.  Accordingly,  the  legislation 
authorized  the  Conmiission  to  provide 
training  and  other  services  to  State 
officials  and  employees.  However,  in 
rendering  this  assistance.  Congress  did 
not  intend  that  the  Commission  would 
provide  any  grants  to  a  State  for  the 
administration  of  a  State  regulatory 
program.  This  was  fully  consistent  with 
the  objectives  of  Section  274  to  qualify 
States  to  assume  independent  regulatory 
authority  over  certain  defined  areas  of 


regulatory  jurisdiction  and  to  permit  the 
Commission  to  discontinue  its 
regulatory  responsibilities  in  those 
areas. 

In  order  to  relinquish  its  authority  to 
a  particular  State,  the  Commission  must 
find  that  the  program  is  compatible  with 
the  Commission's  program  for  the 
regulation  of  radioactive  materials  and 
that  the  State  program  is  adequate  to 
protect  public  health  and  safety.  In 
addition,  the  Commission  has  an 
obligation,  pursuant  to  Section  274(i)  of 
the  Act,  to  review  existing  Agreement 
State  programs  to  ensure  continued 
adequacy  and  compatibility.  Section 
274(j)  of  the  Act  provides  that  the  NRC 
may  terminate  or  suspend  all  or  part  of 
its  agreement  with  a  State  if  the 
Commission  finds  that  such  termination 
is  necessary  to  protect  public  health  and 
safety  or  that  the  State  has  not  complied 
with  the  provisions  of  Section  274(j).  In 
these  cases,  the  Commission  must  ofiier 
the  State  reasonable  notice  and 
opportunity  for  a  hearing.  In  addition, 
the  Commission  may  temporarily 
suspend  all  or  part  of  an  agreement  in 
the  case  of  an  emergency  situation. 

C.  Principles  of  Program 
Implementation 

1.  Good  Regulation  Principles 

In  1991,  the  Commission  adopted 
"Principles  of  Good  Regulation"  to 
serve  as  a  guide  to  both  agency  decision 
making  and  to  individual  behavior  as 
NRC  employees.  Adherence  to  these 
principles  has  helped  to  ensure  that 
NRC's  regulatory  activities  have  been  of 
the  highest  quality,  appropriate,  and 
consistent  The  "Principles  of  Good 
Regulation"  recognize  Uiat  strong, 
vigilant  management  and  a  desire  to 
improve  performance  are  prerequisites 
for  success,  for  both  regulators  and  the 
regulated  industry.  The  Commission 
believes  that  NRC's  implementation  of 
these  principles  has  served  the  public, 
the  Agreement  States,  and  the  regulated 
community  well.  The  Commission 
further  believes  that  such  principles 
may  be  useful  as  a  part  of  a  conunon 
culture  that  NRC  and  the  Agreement 
States  share  as  co-regulators. 
Accordingly,  the  Commission 
encourages  each  Agreement  State  to 
adopt  a  similar  set  of  principles  for  use 
in  its  own  regulatory  program. 

Regulatory  decisions  and  actions 
should  be  developed  and  implemented 
in  an  open  and  publicly  credible 
manner  and  should  be  able  to  withstand 
scrutiny.  Such  scrutiny  should  be 
welcomed  by  the  regulator.  The 
regulator  should  be  independent  and 
impartial  in  its  actions,  and  this  should 
be  clearly  evident  Regulations  and 


regulatory  decisions  should  be  based  on 
assessments  of  the  best  available 
information  from 'affected  and  interested 
individuals  and  organizations,  as  well 
as  on  the  best  available  knowledge  from 
research  and  operational  experience. 
Significant  decisions,  for  example,  a 
change  in  enforcement  policy,  should  be 
documented  explaining  the  rationale  for 
such  decisions.  The  public  should  have 
an  opportunity  for  early  involvement  in 
significant  regulatory  program 
decisions.  Where  several  effective 
alternatives  are  available,  the  alternative 
that  best  assures  safety  while 
considwing  differing  views  shovdd  be 
adopted,  considering  the  resources 
needed  to  implement  that  alternative. 
Regiilations  should  be  necessary,  and 
appropriate,  to  assure  safety,  and  should 
be  clear,  coherent,  logical,  and  practicaL 
Regulatory  actions  should  be  fully 
consistent  with  regulations  or  other 
legally  binding  requirements  and  good 
public  policy  and  should  lead  to 
stability  and  predictability  in  the 
planning  and  implementation  of 
radiation  control  programs. 

Failure  to  adhere  to  these  principles 
of  good  regulation  in  the  conduct  of 
operations  should  be  a  sufficient  reason 
for  a  regulatory  program  to  self-initiate    - 
program  changes  that  will  result  in 
needed  improvements.  All  involved 
should  welcome  expressions  of  concern 
that  indicate  a  program  may  not  be 
operating  in  accordance  with  these 
principles  and  revise  their  program  to 
more  completely  reflect  these 
principles. 

It  is  not  intended  that  these  principles 
of  good  regulation  be  established  as 
formal  criteria  against  which  NRC  and 
Agreement  State  programs  would  be 
assessed.  Rather,  the  expectation  is  that 
these  principles  will  be  incorporated 
into  the  day-to-day  operational  fabric  of 
NRC  and  Agreement  State  materials 
programs.  These  principles  should  be 
iised  in  the  formiilation  of  policies  and 
programs,  implementation  of  those 
policies  and  programs,  and  assessments 
of  program  effectiveness.  Application  of 
these  principles  will  ensure  that 
complacency  will  be  minimized,  that 
adequate  levels  of  protection  of  public 
health  and  safety  are  being  provided, 
and  that  government  employees  tasked 
with  the  responsibility  for  these  Federal 
and  State  regulatory  programs  serve  the 
public  in  an  effective,  efficient,  and 
responsive  maimer.  These  principles  are 
primarily  for  the  use  of  NRC  and 
Agreement  State  materials  program 
managers  and  staff  in  the  self 
assessment  of  their  respective  programs 
and  to  use  in  the  establishment  of  goals 
and  objectives  for  the  continual 
improvement  of  their  respective 
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programs.  Deficiencies  identified  during 
the  conduct  of  NRC  Region  and 
Agreement  State  formal  program 
performance  reviews  may  indicate  that 
the  program  is  not  adhering  to  these 
principles  of  good  regulation.  The 
organization  being  assessed  should 
factor  the  need  for  these  principles  into 
its  actions  to  address  identified 
deficiencies. 

2.  Coherent  Nationwide  Effort 

The  mission  of  the  NRC  is  to  assure 
that  civilian  use  of  nuclear  materials  in 
the  United  States  is  carried  out  with 
adequate  protection  of  public  health  and 
safety.  NRC  acknowledges  its 
responsibility,  shared  with  the 
Agreement  States,  to  ensure  that  the 
regulatory  programs  of  the  NRC  and  the 
Agreement  States  collectively  establish 
a  coherent  nationwide  effort  for  the 
control  of  AEA  materials.  The  basic 
elements  of  such  regulatory  programs 
include  ability  to  ensure  adequate 
protectioD  of  public  health  and  safety, 
compatibility  in  areas  of  national 
interest,  sufficient  flexibility  to 
accommodate  local  needs  and 
conditions,  ability  to  assess  program 
performance  on  a  consistent  and    . 
systematic  basis,  and  principles  of  good 
regulation  in  program  administration. 

Each  of  these  elements  is  reflected 
and  addressed  in  specific  sections  of 
this  Policy  Statement. 

3.  Adequate  to  Protect  Public  Health 
and  Safety 

NRC  and  the  Agreement  States  have 
the  responsibility  to  ensure  adequate 
protection  of  public  health  and  safety  in 
the  administration  of  their  respective 
regulatory  programs  controlling  the  uses 
of  AEA  materials.  Accordingly,  NRC 
and  Agreement  State  programs  shall 
possess  the  requisite  supporting 
legislative  authority,  implementing 
organization  structure  and  procedures, 
and  financial  and  human  resources  to 
effectively  administer  a  radiation 
control  program  that  ensures  adequate 
protection  of  public  health  and  safety. 

4.  Compatible  in  Areas  of  National 
Interest 

NRC  and  the  Agreement  States  have 
the  responsibility  to  ensure  that 
consistent  and  compatible  radiation 
control  programs  are  administered. 
Such  radiation  control  programs  should 
be  based  on  a  common  regulatory 
philosophy  including  the  common  use 
of  definitions  and  standards.  They 
should  be  not  only  effective  and 
cooperatively  implemented  by  NRC  and 
the  Agreement  States,  but  also  should 
provide  uniformity  and  consistency  in 


program  areas  having  national 
significance. 

Such  areas  include  those  affecting 
interstate  commerce,  movement  of 
goods  and  provision  of  services,  and 
safety  reviews  for  sealed  source  devices 
sold  nationwide.  Also  necessary  is  the 
ability  to  communicate  using  a 
nationally  accepted  set  of  terms  with 
common  understanding,  the  ability  to 
ensure  an  adequate  level  of  protection  of 
public  health  and  safety  that  is 
consistent  and  stable  across  the  nation, 
and  the  ability  of  NRC  and  each 
Agreement  State  to  evaluate  the 
effectiveness  of  the  NRC  and  Agreement 
State  programs  for  the  regulation  of 
agreement  material  with  respect  to 
protection  of  public  health  and  safety. 

5.  Flexibility 

With  the  exception  of  those 
compatibility  areas  where  all  programs 
should  be  essentially  identical,  to  the 
extent  possible.  Agreement  State 
radiation  control  programs  for  AEA 
materials  should  be  provided  with 
flexibility  in  program  implementation  to 
accommodate  individual  State 
preferences,  State  legislative  direction, 
and  local  needs  and  conditions. 
However,  the  exercise  of  such  flexibility 
should  not  preclude,  or  effectively 
preclude,  a  practice  authorized  by  the 
Atomic  Energy  Act,  and  in  the  national 
interest.  That  is,  a  State  would  have  the 
flexibility  to  design  its  own  program, 
including  incorporating  more  stringent, 
or  similar .Tequirements  provided  that 
the  requirements  for  adequacy  are  still 
met  and  compatibility  is  maintained, 
and  the  more  stringent  requirements  do 
not  preclude  or  effectively  preclude  a 
practice  in  the  national  interest  without 
an  adequate  public  health  and  safety  or 
environmental  basis  related  to  radiation 
protection. 

D.  New  Affeements 

Section  274  of  the  Atomic  Energy  Act 
requires  that  once  a  decision  to  seek 
Agreement  State  status  is  made  by  the 
State,  the  Governor  of  that  State  must 
certify  to  the  NRC  that  the  State  desires 
to  assume  regulatory  responsibility  and 
has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  within  the  State  covered 
by  the  proposed  agreement.  This 
certification  will  be  provided  in  a  letter 
to  the  NRC  that  includes  a  number  of 
documents  in  support  of  the 
certification.  These  documents  include 
the  State's  enabling  legislation,  the 
radiation  control  regulations,  a  narrative 
description  of  the  State  program's 
policies,  practices  and  procedures,  and 
a  proposed  agreement 


The  NRC  has  published  criteria 
describing  the  necessary  content  these 
documents  are  required  to  cover.  The 
NRC  reviews  the  request  and  publishes 
notice  of  the  proposed  agreement  in  the 
Federal  Register  to  provide  an 
opportunity  for  public  comment.  After 
consideration  of  public  comments,  if  the 
Commission  determines  that  the  State 
program  is  adequate  and  compatible, 
and  approves  the  agreement,  a  formal 
agreement  document  is  signed  by  the 
Governor  and  the  Chnrman  of  the  NRC. 

E.  Pmgram  Assistance 

NRC  will  offier  training  and  other 
assistance  to  States,  such  as  assistance 
in  developing  regulations  and  program 
descriptions  to  help  individual  States 
prepare  for  entrance  into  agreements 
and  to  help  them  prior  to  the 
assumption  of  regulatory  authority. 
Following  assumption  of  regulatory 
authority  by  a  new  Agreement  State,  to 
the  extent  permitted  by  resources,  NRC 
can  provide  training  and  other 
assistance  such  as  review  of  proposed 
regulatory  changes  to  help  States 
administer  their  regulatory 
responsibilities.  NRC  would  also  use  its 
best  efforts  to  provide  specialized 
technical  assistance  to  Agreement  States 
to  address  unique  or  complex  licensing, 
inspection,  and  enforcement  issues.  In 
areas  where  Agreement  States  have 
particular  expertise  or  are  in  the  best 
position  to  provide  immediate 
assistance  to  the  NRC,  the  Agreement 
States  are  encouraged  to  do  so.  In 
addition,  NRC  and  Agreement  States 
will  keep  each  other  informed  about 
relevant  aspects  of  their  programs.  NRC 
wiU  provide  an  opportimity  for 
Agreement  States  to  have  early  and 
substantive  involvement  in  rulemaking, 
policy,  and  guidance  development 
activities.  Agreement  States  should 
provide  a  similar  opportunity  to  the 
NRC  to  make  it  aware  of,  and  to  provide 
the  opportunity  to  review  and  comment 
on,  proposed  changes  in  regulations  and 
significant  changes  to  Agreement  State 
programs,  policies,  and  regulatory 
guidance. 

If  an  Agreement  State  experiences 
difficulty  in  program  administration,  the 
Commission  would  use  its  best  efforts  to 
assist  the  State  in  maintaining  the 
effectiveness  of  its  radiation  control 
program.  Such  assistance  could  address 
an  immediate  difficulty  or  a  chronic 
difficulty  affecting  the  State's  ability  to 
discharge  its  responsibility  to  continue 
to  ensure  adequate  protection  of  public 
health  and  safety. 

F.  Performance  Evaluation 

Under  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 


Commission  retains  authority  for 
ensuring  that  Agreement  State  programs 
continue  to  provide  adequate  protection 
of  public  health  and  safety.  In  fulfilling 
this  statutory  responsibility,  NRC  will 
provide  oversight  of  Agreement  State 
radiation  control  programs  to  ensure 
that  they  are  adequate  and  compatible 
prior  to  entrance  into  a  Section  274(b) 
agreement  and  that  they  continue  to  be 
adequate  and  compatible  after  an 
agreement  is  effective.  The  Commission, 
in  cooperation  with  the  Agreement 
States,  will  establish  and  implement  a 
performance  evaluation  program  to 
provide  NRC  and  Agreement  State 
onnagement  with  systematic, 
integrated,  and  reliable  evaluations  of 
the  strengths  and  weaknesses  of  their 
respective  radiation  control  programs 
and  identification  of  areas  needing 
improvement 

As  a  part  of  this  performance 
evaluation  process,  the  Commission  will 
take  any  necessary  actions  to  help 
ensure  that  Agreement  State  radiation 
control  programs  remain  adequate  and 
compatible.  These  actions  include:  (1) 
Periodic  assessments  of  Agreement  State 
radiation  control  programs  against 
established  review  criteria;  (2)  provision 
of  assistance  to  help  address  weaknesses 
or  areas  within  an  Agreement  State 
radiation  control  program  requiring 
improvement,  to  the  extent  permitted  by 
NRC  resources;  (3)  placing  a  State  on  a 
probationary  status  for  serious  program 
deficiencies  that  require  heightened 
oversight:  (4),temporary  suspension  of 
an  agreement  and  reassertion  of  NRC 
regulatory  authority  in  an  emergency  if 
an  Agreement  State  program 
experiences  any  immediate  program 
difficulties  preventing  the  State  from 
continuing  to  ensure  adequate 
protection  of  public  health  and  safety; 
and  (5)  suspension  or  termination  of  an 
agreement  and  reassertion^of  NRC 
regulatory  authority  if  the  Agreement 
State  program  experiences  difficulties 
that  jeoptutlize  the  State's  ability  to 
continue  to  ensure  adequate  protection 
of  public  health  and  safety  or  to 
continue  to  maintain  a  compatible 
program.  The  basis  for  NRC's  actions 
will  be  based  on  a  well  defined  and 
predictable  process  and  a  performance 
evaluation  program  that  will  be 
consistently  and  Cairly  applied. 

G.  Levels  of  Agreement  State  Program 
Review  Findings 

The  following  discussion  ouUines  the 
nature  of  NRC  finHing>>  regarding  the 
NRC's  Agreement  State  review  process. 


Finding  1 — ^Adequate  To  Protect  Public 
Health  and  Safety  and  (or  not) 
Compatible 

If  the  NRC  finds  that  a  State  program 
has  met  all  of  the  Agreement  State 
program  review  criteria  or  that  only 
minor  deficiencies  exist,  the 
Commission  would  find  that  the  State's 
program  is  adequate  to  protect  public 
health  and  safety.  If  the  NRC  determines 
that  a  State  program  contains  all 
required  NRC  program  elements  for 
compatibility,  or  only  minor 
discrepancies  exist,  the  program  would 
be  found  compatible.  If  the  NRC 
determines  that  a  State  has  a  program 
that  disrupts  the  orderly  pattern  of 
regulation  among  the  collective 
regulatory  efforts  of  the  NRC  and  other 
Agreement  States,  i.e.,  creates  conflicts, 
gaps,  or  duplication  in  regulation,  the 
program  would  be  found  not 
compatible. 

Finding  2 — ^Adequate,  but  Needs 
Improvement  and  (or  not)  Compatible 

If  the  NRC  finds  that  a  State  program 
protects  public  health  and  safety,  but  is 
deficient  in  meeting  some  of  the  review 
criteria,  the  NRC  may  find  that  the 
State's  program  is  adequate,  but  needs 
improvement.  The  NRC  would  consider 
in  its  determination  plans  that  the  State 
has  to  address  any  of  the  deficiencies 
noted  during  the  review.  In  cases  where 
less  significant  Agreement  State 
deficiencies  previously  identified  have 
been  uncorrected  for  a  signfficant  period 
of  time,  NRC  may  also  find  that  the 
program  is  adequate  but  in  need  of 
improvement  If  the  NRC  determines 
that  a  State  program  contains  all 
required  NRC  program  elements  for 
compatibility,  or  only  minor 
discrepancies  exist,  the  program  wouid 
be  foimd  compatible.  If  the  NRC 
determines  that  a  State  has  a  program 
that  disrupts  the  orderly  pattern  of 
regulation  among  the  collective 
regulatory  efforts  of  the  NRC  and  other 
Agreement  States,  i.e.,  creates  conflicts, 
gaps,  or  duplicatimi  in  regulation,  the- 
program  would  be  found  not 
compatible. 

Finding  3 — Inadequate  to  Protect  Public 
Health  and  Safety  and  (or  not) 
Compatible 

If  the  NRC  finds  that  a  State  program 
is  significanUy  deficient  in  some  or  all 
of  the  review  criteria,  the  NRC  would 
find  that  the  State's  program  is  not 
adequate  to  protect  public  health  and 
safety.  If  the  NRC  determines  that  a 
State  pro-am  contains  all  required  NRC 
program  elements  for  compatibility,  or 
only  minor  discrepancies  exist,  the 
program  would  be  found  compatible.  If 


the  NRC  determines  that  a  State  has  a 
program  that  disrupts  the  orderly 
pattern  of  regulation  among  the 
collective  regulatory  efforts  of  the  NRC 
and  other  Agreement  States,  i.e.,  create! 
conflicts,  gaps,  or  duplication  in 
regulation,  the  program  would  be  found 
not  compadble. 

H.  NRC  Actions  as  a  Result  of  These 
Findings 

The  following  discussion  outlines  the 
options  available  to  the  NRC  as  a  result 
of  making  any  of  the  above  finrfingi^ 
The  appropriate  action  will  be 
determined  on  a  caae-by-case  basis  by 

NRC  manngwfnftnt 

Letters 

In  all  cases,  subsequent  to  an 
Agreement  State  program  review,  the 
findings  would  be  recoimted  in  a  letter 
to  senior  level  State  management  In  the 
event  that  the  NRC  finds  that  a  State 
program  is  adequate  and  compatible,  no 
further  action  would  be  required,  except 
a  response  by  the  State  to  any 
suggestions  or  recommendations.  In  the 
case  where  minor  deficiencies  are  noted 
or  areas  for  improvement  are  identified, 
the  State  would  be  requested  to  describe 
their  proposed  corrective  action.  If  the 
corrective  action  appears  appropriate, 
no  further  NRC  action  is  required.  If 
additional  clarification  of  the  corrective 
actions  is  needed,  additional 
correspondence  may  be  necessaiy. 

Follow-up  Reviews 

In  the  event  that  deficiencies  are 
noted  during  the  program  review,  NRC 
may  increase  the  frequency  of  contacts 
with  the  State  to  keep  abreast  of 
developments  and  conduct  onsite 
follow-up  reviews  to  assure  that 
progress  is  being  made  on  correcting 
program  deficiencies.  If,  during  follow- 
up  reviews,  it  is  shown  that  the  State 
has  taken  corrective  actions,  a  letter 
finding  the  State  adequate  and 
compatible  would  be  provided. 

Probationary  Statiis 

There  are  three  circumstances  that 
can  lead  to  an  adequate  but  needs 
improvement  or  incompatible  State 
program  being  placed  in  a  probationary 
status:  (1)  There  are  cases  in  which 
program  deficiencies  may  be  serious 
enough  to  require  immediate  heightened 
oversight;  (2)  in  other  cases,  Agreement 
State  program  deficiencies  previously 
identffied  may  have  been  uncorrected 
for  a  significant  period  of  time;  and  (3) 
if  the  NRC  determines  that  a  State 
program  has  been  late  in  adopting 
required  compatibility  program 
elements  and  significant  disruption  in 
the  collective  nationwide  efforts  to 
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regulate  AEA  materials  has  occurred.  If 
the  NRC  was  not  confident  that  the  State 
would  address  the  program  deficiencies 
in  an  expeditious  and  effective  manner, 
the  Commission  would  plice  the  State 
program  on  probation. 

As  a  result  of  placing  a  State  program 
on  probation,  the  NRC  would 
communicate  its  findings  to  a  higher 
level  of  State  management.  Notice  of 
such  probationary  status  would 
normally  be  addressed  to  the  Governor 
of  the  State.  Notice  would  also  be 
published  in  the  Federal  Register.  A 
copy  of  the  letter  to  the  Governor  would 
be  placed  in  the  Public  Ooounent  Room 
and  a  press  release  would  be  issued. 

Once  a  State  program  is  placed  on 
probation,  the  NRC  would  heighten  its 
oversight  of  the  program.  This  would 
include  obtaining  commitments  from 
the  State  in  the  form  of  a  management 
plan  to  describe  actions  to  be  talcen  by 
the  State  to  address  the  program 
deficiencies,  including  specific  goals 
and  milestones.  The  NRC  would 
increase  observation  of  State  program 
activities  under  the  agreement  to  assure 
adequate  protection  of  public  health  and 
safe^.  If  requested  and  in  accordance 
with  terms  agreed  to  by  the  parties,  the 
NRC  would  consider  providing 
technical  support  for  the  maintenance  of 
the  regulatory  program.  The 
probationary  period  would  last  for  a 
specified  period  of  time.  This  period 
would  not  normally  be  more  than  one 
year,  but  could  be  extended  based  on 
extenuating  cinnimstances.  At  the  end 
of  that  time,  if  the  State  has  not 
addressed  the  deficiencies,  the  NRC 
would  institute  suspension  or 
termination  proceedings. 

Suspension 

Section  274)  of  the  Atomic  Energy  Act 
gives  the  Commission  authority  to 
suspend  all  or  part  of  its  agreement  writh 
a  State  if  the  suspension  is  required  to 
protect  public  health  and  safety,  or  if 
the  State  has  not  complied  with  one  or 
more  of  the  requirements  of  Section  274 
of  the  Act.  In  cases  where  the 
Commission  finds  that  program 
deficiencies  related  to  either  adequacy 
or  compatibility  are  such  that  the 
Commission  must  take  action  to  protect 
public  health  and  safety,  or  if  the 
program  has  not  complied  with  one  or 
more  of  the  requirements  of  Section  274 
of  the  Act,  the  Commission  would 
suspend  all  or  part  of  its  agreement  with 
the  State.  In  cases  where  a  State  has 
failed  to  respond  in  an  acceptable 
manner  during  the  probationary  period, 
suspension  would  be  considered.  If  the 
situation  is  not  resolved,  termination 
will  be  considered. 


Before  reaching  a  final  decision  on 
suspension,  the  Commission  will  notify 
the  State  and  provide  the  State  an 
opportimity  for  a  hearing  on  the 
proposed  suspension.  Notice  of  the 
proposed  suspension  will  also  be 
published  in  the  Federal  Register. 
Suspension,  rather  than  termination, 
would  be  the  preferred  option  in  those 
cases  where  the  State  provides  evidence 
that  the  program  deficiencies  are 
temporary  and  that  the  State  is 
committeid  to  correcting  the  deficiencies 
that  led  to  the  suspension. 

In  addition  to  the  normal  suspension 
authority.  Section  274j(2)  of  the  Act  also 
addresses  emergency  situations  and 
gives  the  Conmiission  authority  to 
temporarily  suspend  all  or  part  of  its 
agreement  with  a  State  without  notice  or 
hearing  if  an  emergency  situation  exists 
requiring  inmiediate  action  to  protect 
public  health  and  safety,  and  the  State 
has  failed  to  take  necessary  action 
within  a  reasonable  time. 

Termination 

Section  274)  of  the  Atomic  Energy  Act 
gives  the  Commission  authority  to 
terminate  its  agreement  with  a  State  if 
such  termination  is  required  to  protect 
public  health  and  safety,  or  if  the  State 
program  has  not  complied  with  one  or 
more  of  the  requirements  of  Section  274 
of  the  Act  (e.g.,  is  found  to  be  not 
compatible  with  the  Commission's 
program).  When  the  Commission  finds 
such  significant  program  deficiencies, 
the  Commission  would  institute 
proceedings  to  terminate  its  agreement 
with  the  State. 

In  cases  where  a  State  has  failed  to 
respond  in  an  acceptable  manner  during 
the  probationary  period  and  there  is  no 
prospect  for  improvement,  termination 
will  be  considered.  Before  reaching  a 
final  decision  on  termination,  the 
Commission  will  notify  the  State  and 
provide  the  State  an  opportunity  for  a 
hearing  on  the  proposed  termination. 

Also,  notice  of  the  proposed 
termination  will  be  published  in  the 
Federal  Register.  There  may  be  cases 
where  termination  will  be  considered 
even  though  the  State  program  has  not 
been  placeid  on  probation. 

/.  Program  Funding 

Currently.  Section  274  does  not  allow 
federal  funding  for  the  administration  of 
Agreement  State  radiation  control 
programs.  Section  274  permits  the  NRC 
to  ofi^er  training  and  other  assistance  to 
a  State  in  anticipation  of  entering  into 
an  Agreement  with  NRC,  however,  it  is 
NRC  policy  not  to  fund  the 
establishment  of  new  Agreement  State 
programs.  Regarding  training,  given  the 
importance  in  terms  of  public  health 


and  safefy  of  having  well  trained 
radiation  control  program  personnel,  the 
NRC  offers  certain  relevant  training 
courses  and  notifies  Agreement  State 
personnel  of  their  availability. 

/.  Regulatory  Development 

NRC  and  Agreement  States  wiU 
cooperate  in  the  development  of  new 
regulations  and  policy.  Agreement 
States  will  have  early  and  substantive 
involvement  in  the  development  of  new 
regulations  affecting  protection  of 
public  health  and  safefy  and  of  new 
policy  affecting  administration  of  the 
Agreement  State  program.  Likewise,  the 
NRC  expects  to  have  the  States  provide 
it  with  early  and  substantive 
involvement  in  the  development  of  new 
Suggested  State  Regulations.  NRC  and 
Agreement  States  will  keep  each  other 
informed  about  their  individual 
regulatory  requirements  (e.g., 
regulations  or  license  conditions)  and 
the  effectiveness  of  those  regulatory 
requirements  so  that  each  has  the 
opportunify  to  make  use  of  proven 
regulatory  approaches  to  further  the 
effective  and  efficient  use  of  resources. 

K.  Program  Evolution 

The  NRC- Agreement  State  program  is 
dynamic  and  the  NRC  and  Agreement 
States  will  continue  to  jointly  assess  the 
NRC  and  Agreement  State  programs  for 
the  regulation  of  AEA  materials  to 
identify  specific  changes  that  should  be 
considered  based  on  experience  or  to 
further  improve  overall  performance 
and  effectiveness.  The  changes 
considered  may  include  possible 
legislative  changes.  The  program  should 
also  include  the  formal  sharing  of 
information  and  views  such  as  briefings 
of  the  Commission  by  the  Agreement 
States. 

m.  Policy  Statement  on  Adeqqacy  and 
Compatibilify  of  Agreement  State 
Programs 

A.  Comment  Summary 

Ten  comment  letters  were  received, 
one  from  the  Organization  of  Agreement 
States,  six  Agreement  State  program 
directors,  two  industry  organizations 
and  one  environmental  group.  The  Joint 
NRC-Agreement  State  Working  Group 
ior  Development  of  Implementing 
Procedures  for  the  Final  Policy 
Statement  on  Adequacy  and 
Compatibilify  of  Agreement  State 
Programs  analyzed  the  comments  and 
changes  were  made  to  the  Policy 
Statement  (1)  to  add  additional 
clarifying  language  for  the  terms 
"adequacy"  and  "compatibilify"  and 
the  cooperative  nature  of  the  NRC — 
Agreement  State  relationship;  (2)  to 
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conform  it  to  the  position  that 
Agreement  States  have  flexibilify  with 
respect  to  the  legally  binding 
mechanism  by  which  regiilatory 
requirements  needed  for  adequacy  or 
compatibilify  are  adopted;  and  (3)  to 
simplify  the  language  describing 
compatibilify  categories.  Changes  also 
were  made  in  response  to  the  Jime  30, 
1997  Staff  Requirements  Memorandum. 
These  changes  (1)  reflect  that  program 
elements  for  compatibility  also  impact 
public  health  and  safefy  and  may  also 
be  considered  program  elements  for 
adequacy;  (2)  clarify  the  definition  of 
basic  radiation  protection  standard;  and 
(3)  clarify  that  States  may  not  adopt 
program  elements  reserved  exclusively 
to  NRC.  The  implementing  procedures 
were  changed  to  reflect  the  fiiud  Policy 
Statement. 

One  Agreement  State  specifically 
commented  that  it  did  not  believe  that 
Section  274  of  the  AEA  required 
compatibilify  of  programs  or  program 
elements  after  an  agreement  is  effective 
except  for  requirements  pertaining  to 
the  Uraniimi  Mill  Tailings  Radiation 
Control  Act  in  section  274(o).  This 
position  also  was  reflected  in  the 
recommended  changes  to  the  Policy 
Statement  submitted  by  the 
Onanization  of  Agreement  States. 

The  Commission  does  not  agree  with 
this  interpretation  of  the  AEA.  Both 
Sections  274d.{2)  and  274g.  indicate 
that  the  Commission  must  find  a  State 
program  to  be  compatible  with  that  of 
NRC  in  order  to  enter  into  a  Section 
274b.  agreement  with  the  State.  It  is  the 
Commission's  view  that,  pursuant  to 
Section  274,  an  Agreement  State's 
program  should  be  compatible  with 
NRC's  program  for  the  duration  of  the 
Agreement  for  the  following  reasons: 

Subsection  274g.  authorizes  and  directs  the 
Commission  to  cooperate  with  the  States  in 
the  fonnuJation  of  radiation  protection 
standards  "to  assure  that  the  State  and 
Commission  programs  for  the  protection 
against  hazards  of  radiation  will  be 
coordinated  and  compatible."  This  provision 
demonstrates  Congress'  intention  that  the 
compatibility  between  the  NRC  and 
Agreement  State  programs  should  be 
maintained  on  a  continuing  basis. 

Section  274j.(l)  calls  on  the  Commission  to 
suspend  or  terminate  an  Agreement  State's  ' 
program  if  "the  State  has  not  complied  with 
one  or  more  of  the  requirements"  of  the 
Section  274.  The  Commission  believes  that 
this  phrase  "one  or  more  of  the 
requirements,"  encompasses  all  requirements 
of  Section  274,  including  the  requirement  for 
compatibiUty. 

Under  subsection  274d.(2),  the 
Commission  is  authorized  to  enter  into  an 
agreement  with  a  State  if  the  Commission 
makes  both  requisite  findings  that  the  State 
program  is  compatible  with  the  NRC's 
program  and  adequate  to  protect  public 


health  and  safety.  Absent  a  continuing 
compatibility  requirement,  an  Agreement 
State  could  divert  from  having  a  compatible 
program  the  day  after  any  agreement  is 
signed  with  NRC.  This  would  render  the 
Commission's  initial  compatibility  finding 
required  by  Section  274d.(2)  meaningless. 

Therefore,  the  Conmiission  does  not 
believe  that  Congress  intended  such 
meaning  for  the  compatibilify 
requirement  and  no  changes  were  made 
to  the  Policy  Statement  in  response  to 
this  comment 

The  text  of  the  final  policy  statement 
follows. 

B.  The  Commission  Policy 

Policy  Statement  on  Adequacy  and 
Compatibilify  of  Agreement  State 
Programs 

Purpose:  Section  274  of  the  Atomic 
Energy  Act  (AEA)  of  1954,  as  amended, 
provides  for  a  special  Federal-State 
regulatory  framework  for  the  control  of 
radioactive  materials  under  which  the 
NRC,  by  agreement  with  a  State, 
relinquishes  its  authorify  in  certain 
areas  to  the  State  government  as  long  as 
the  State  program  is  adequate  to  protect 
public  health  and  safefy  and  compatible 
with  the  Commission's  program.  Section 
274  further  directs  the  Commission  to 
periodically  review  State  programs  to 
ensure  compliance  mth  provisions  of 
Section  274.  This  Policy  Statement 
presents  the  Nuclear  Regulatory 
Commission's  policy  for  determining 
the  adequacy  and  compatibilify  of 
Agreement  State  programs  established 
pursuant  to  Section  274.  This  Policy 
Statement  clarifies  the  meaning  and  use 
of  the  terms  "adequate  to  protect  public 
health  and  safefy"  and  "compatible 
with  the  Conunission's  regulatory 
program"  as  applied  to  the  Agreement 
State  program.  'The  Policy  Statement 
also  describes  the  general  framework 
that  will  be  used  to  identify  those 
program  elements '  that  Agreement 
State  programs  should  implement  to  be 
adequate  to  protect  public  health  and 
safefy  and  to  be  compatible  with  the 
Commission's  regulatory  program. 
Finally,  the  Policy  Statement  reflects 
principles  discussed  in  the 
Commission's  Statement  of  Principles 
and  Policy  for  the  Agreement  State 
Program  which  should  be  considered  in 
coniimction  with  this  Policy  Statement. 

Tnis  Policy  Statement  is  solely 
guidance  for  the  Commission  and  the 
Agreement  States  in  the  implementation 
of  the  Agreement^  State  program.  This 


'  For  the  purposes  of  this  Policy  Statement, 
"program  element"  means  any  component  or 
function  of  a  radiation  control  regulatory  program, 
including  regulations  and/or  other  legally  binding 
requirements  imposed  on  regulated  persons,  that 
contributes  to  implementation  of  that  program. 


Policy  Statement  does  not  itself  impose 
legally  binding  requirements  on  the 
Agreement  States.  In  addition,  nothing 
lathis  Policy  Statement  expands  the 
legal  authorify  of  Agreement  States 
beyond  that  already  granted  to  them  by 
Section  274  of  the  Atomic  Energy  Act 
and  other  relevant  legal  authorify. 
Implementation  procedures  adopted 

Eursuant  to  this  Policy  Statement  shall 
B  consistent  with  the  legal  authorities 
of  the  Commission  and  the  Agreement 
States. 

Bqckffoun&.  The  terms  "adequate" 
and  "compatible"  represent 
fimdamentai  concepts  in  the  Agreement 
State  program  authorized  in  1959  by 
Section  274  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA).  Subsection 
274d.  states  that  the  Commission  shall 
enter  into  an  Agreement  under 
subsection  b.,  discontinuing  NRC's 
regulatory  authorify  over  certain 
materials  in  a  State,  provided  that  the 
State's  program  is  adequate  to  protect 
public  health  and  safety  and 
compatible,  in  all  other  respects,  with 
the  Commission's  regulatory  program. 
Subsection  274g.  authorizes  and  directs 
the  Commission  to  cooperate  with 
States  in  the  formulation  of  standards  to 
assure  that  State  and  Commission 
standards  will  be  coordinated  and 
compatible.  Subsection  274j.(l)  requires 
the  Commission  to  review  periodically 
the  Agreements  and  actions  taken  by 
States  under  the  A^eements  to  ensure 
compliance  with  provisions  of  Section 
274.  In  other  words,  the  Commission 
must  review  the  actions  taken  by  States 
under  the  Agreements  to  ensure  that  the 
programs  continue  to  be  adequate  to 
protect  public  health  and  safefy  and 
compatible  with  the  Commission's 
program. 

Section  274  of  the  AEA  requires  that 
Agreement  State  programs  be  both 
"adequate  to  protect  the  public  health 
and  safefy"  and  "compatible  with  the 
Commission's  program."  These  separate 
findings  are  based  on  consideration  of 
two  different  objectives.  First,  an 
Agreement  State  prt>gram  should 
provide  for  an  acceptable  level  of 
protection  of  public  health  and  safefy  in 
an  Agreement  State  (the  "adequacy" 
component).  Second,  the  Agreement 
State  should  ensure  that  its  program 
serves  an  overall  nationwide  interest  in 
radiation  protection  (the 
"compatibility"  component).  As 
discussed  in  more  detail  below,  an 
"adequate"  program  should  consist  of 
those  program  elements  necessary  to 
maintain  an  acceptable  level  of 
protection  of  public  health  and  safefy 
within  an  Agreement  State.  A 
"compatible"  program  should  consist  of 
those  program  elements  necessary  to 
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meet  a  larger  nationwide  interest  in 
radiation  protection  generally  limited  to 
areas  of  regulation  involving  radiation 
protection  standards  and  activities  with 
significant  transboundary  implications. 
Program  elements  for  adequacy  focus  on 
the  protection  of  public  health  and 
safety  within  a  particular  State,  whereas 
program  elements  for  compatibility 
focus  on  the  impacts  of  an  Agreement 
State's  regulation  of  agreement  material 
on  a  nationwide  basis  or  its  potential 
effects  on  other  jurisdictions.  Many 
program  elements  for  compatibility  also 
impact  public  health  and  safety; 
therefore,  they  may  also  be  considered 
program  elements  for  adequacy. 

In  identifying  those  program  elements 
for  adequate  and  compatible  programs, 
or  any  changes  thereto,  the  Commission 
will  seek  the  advice  of  the  Agreement 
States  and  will  consider  such  advice  in 
its  final  decision. 

Adequacy:  An  Agreement  State's 
radiation  control  program  is  adequate  to 
protect  public  health  and  safety  if 
administration  of  the  program  provides 
reasonable  assurance  of  protection  of 
public  health  and  safety  in  regulating 
the  use  of  source,  byproduct,  and  small 
quantities  of  special  nuclear  material 
(hereinafter  termed  "agreement 
material")  as  identified  by  Section  274b. 
of  the  A£A.  The  level  of  protection 
afforded  by  the  program  elements  of 
NRC's  materials  regulatory  program  is 
presumed  to  be  that  which  is  adequate 
to  provide  a  reasonable  assvirance  of 
protection  of  public  health  and  safety. 
The  overall  level  of  protection  of  public 
health  and  safety  provided  by  a  State 
program  should  be  equivalent  to,  or 
greater  than,  the  level  provided  by  the 
NRC  program.  To  provide  reasonable 
assurance  of  protection  of  public  health 
and  safety,  an  Agreement  State  program 
should  contain  five  essential  program 
elements,  identified  below,  that  the 
Commission  will  use  to  define  the  scope 
of  its  review  of  the  program.  The 
Commission  also  will  consider,  when 
appropriate,  other  program  elements  of 
an  Agreement  State  which  appear  to 
affect  the  program's  ability  to  provide 
reasonable  assurance  of  public  health 
and  safety  protection.  Such 
consideration  will  occur  only  if 
concerns  arise. 

A.  Legislation  and  Legal  Authority 

State  statutes  should: 

Authorize  the  State  to  establish  a  program 
for  the  regulation  of  agreement  material  and 
provide  authority  for  the  assumption  of 
regulatory  responsibility  under  an  Agreement 
with  the  Commission: 

Authorize  the  State  to  promulgate 
regulatory  requirements  necessary  to  provide 


reasonable  assurance  of  protection  of  public 
health  and  safety: 

Authorize  the  State  to  license,  inspect,  and 
enforce  legally  binding  requirements  such  as 
regulations  and  licenses;  and 

Be  otherwise  consistent  with  Federal 
statutes,  as  appropriate,  such  as  Pub.  L.  95- 
604,  The  Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA). 

In  addition,  the  State  should  have 
existing  legally  enforceable  measures 
such  as  generally  applicable  rules, 
license  provisions,  or  other  appropriate 
measures,  necessary  to  allow  the  State 
to  ensure  adequate  protection  of  public 
health  and  safety  in  the  regulation  of 
agreement  material  in  the  State. 
Specifically,  Agreement  States  should 
adopt  a  limited  number  of  legally 
binding  requirements  based  on  those  of 
NRC  bec:ause  of  their  particular  health 
and  safety  significance.  In  adopting 
such  requirements.  Agreement  States 
should  adopt  the  essential  objectives  of 
those  of  the  Commission. 

B.  Licensing 

The  State  should  conduct  appropriate 
evaluations  of  proposed  uses  of 
agreement  material,  before  issuing  a 
license,  to  assiue  that  the  proposed 
licensee's  operations  can  be  conducted 
safely.  Licenses  should  provide  for 
reasonable  assurance  of  public  health 
and  safety  protection  in  relation  to  the 
licensed  activities. 

C.  Inspection  and  Enforcement 

The  State  should  periodically  conduct 
inspections  of  licensed  activities 
involving  agreement  material  to  provide 
reasonable  assurance  of  safe  licensee 
operations  and  to  determine  compliance 
with  its  regulatory  requirements.  When 
determined  to  be  necessary  by  the  State, 
the  State  should  take  timely 
enforcement  action  against  licensees 
through  legal  sanctions  authorized  by 
State  statutes  and  regulations. 

D.  Personnel 

The  State  should  be  staffed  with  a 
sufficient  number  of  qualified  persoimel 
to  implement  its  regulatory  program  for 
the  control  of  agreement  material. 

E.  Response  to  Events  and  Allegations 

The  State  should  respond  to  and 
conduct  timely  inspections  or 
investigations  of  incidents,  reported 
events,  and  allegations  involving 
agreement  material  within  the  State's 
jurisdiction  to  provide  reasonable 
assurance  of  protection  of  public  health 
and  safety. 

Compatibility 

An  Agreement  State  radiation  control 
program  is  compatible  with  the 
Commission's  regidatory  program  when 


its  program  does  not  create  conflicts, 
duplications,  gaps,  or  other  conditions 
that  would  jeopardize  an  orderly  pattern 
in  the  regulation  of  agreement  material 
on  a  nationwide  basis.  For  purposes  of 
compatibility,  the  State  should  address 
categories  A,  B,  and  C  identiiled  below: 

A.  Basic  Radiation  Protection  Standards 

For  purposes  of  this  Policy  Statement, 
this  category  includes  "basic  radiation 
protection  standards"  meaning  dose 
limits,  concentration  and  release  limits 
related  to  radiation  protection  in  10  CFR 
part  20  that  are  generally  applicable, 
and  the  dose  limits  in  10  CFR  61. 41.^ 
Also  included  in  this  category  are  a 
limited  number  of  definitions,  signs, 
labels  and  scientific  terms  that  are 
necessary  for  a  common  understanding 
of  radiation  protection  principles  among 
licensees,  regulatory  agencies,  and 
members  of  the  public.  Such  State 
standards  should  be  essentially 
identical  to  those  of  the  Commission, 
unless  Federal  statutes  provide  the  State 
authority  to  adopt  different  standards. 
Basic  radiation  protection  standards  do 
not  include  constraints  or  other  limits 
below  the  level  associated  with 
"adequate  protection"  that  take  into 
account  permissible  balancing 
considerations  such  as  economic  cost 
and  other  factors. 

B.  Program  Elements  with  Significant 
Transboundary  Implications 

The  Commission  will  limit  this 
category  to  a  small  number  of  program 
elements  (e.g.,  transportation 
regulations  and  sealed  source  and 
device  registration  certificates)  that  have 
significant  transboundary  implications. 
Agreement  State  program  elements 
should  be  essentially  identical  to  those 
of  the  Commission. 

C.  Other  Commission  Progmm  Elements 

These  are  other  Commission  program 
elements  (e.g.,  reciprocity  procedures) 
that  are  important  for  an  Agreement 
State  to  have  in  order  to  avoid  conflicts, 
duplications,  gaps,  or  other  conditions 
that  would  jeopardize  an  orderly  pattern 
in  the  regulation  of  agreement  material 
on  a  nationwide  basis.  Such  Agreement 
State  program  elements  should  embody 
the  essential  objective  of  the 
corresponding  Commission  program 
elements. 


'The  Commission  will  implement  this  category 
consistent  with  its  earlier  decision  in  the  LLW  area 
to  allow  Agreement  States  flexibility  to  establish 
pre-closure  operational  release  limit  ob|ectives, 
ALARA  goals  or  design  objectives  at  such  levels  as 
the  State  may  deem  necessary  or  appropriate,  as 
long  as  the  level  of  protection  of  public  health  and 
safety  is  at  least  equivalent  to  that  afforded  by 
Commission  requirements. 
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D.  Program  Elements  not  Required  for 
Compatibility 

An  Agreement  State  has  the  flexibility 
to  adopt  and  implement  program 
elements  based  on  those  of  the 
Commission  (other  than  those  identified 
in  A,  B,  and  C  above)  or  other  prtigram 
elements  within  the  State's  jurisdiction 
that  are  not  addressed  by  NRC. 

All  program  elements  of  an 
Agreement  State  relating  to  agreement 
material  should: 

Be  compatible  with  those  of  the 
Commission  (i.e.,  should  not  create  conflicts, 
duplications,  gaps,  or  other  conditions  that 
would  jeopardize  an  orderly  pattern  in  the 
regulation  of  agreement  material  on  a 
nationwide  iMsis); 

Not  preclude,  or  eftectively  preclude,  a 
practice  ^  in  the  national  interest  without  an 
adequate  public  health  and  safety  or 
environmental  basis  related  to  radiation 
protection:  or 

Not  preclude,  or  efSBCtively  preclude,  the 
ability  of  the  Commission  to  evaluate  the 
efliBCtiveness  of  the  NRC  and  Agreement  State 
programs  for  agreement  material  with  respect 
to  protection  of  public  health  and  safety. 

E.  Areas  of  Exclusive  NRC  Regulatory 
Authority 

These  are  program  elements  that 
address  areas  of  regulation  that  cannot 
be  relinquished  to  Agreement  States 
pursuant  to  the  AEA  or  provisions  of 
Title  10  of  the  Code  of  Federal 
Regulations.  However,  an  Agreement 
State  may  inform  its  licensees  of  certain 
of  these  NRC  provisions  through  a 
mechanism  that  is  appropriate  under 
the  State's  administrative  procedure 
laws  as  long  as  the  State  adopts  these 
provisions  solely  for  the  purposes  of 
notification,  and  does  not  exercise  any 
regulatory  authority  pursuant  to  them. 

Snmmaiy  and  Conclusions 

To  foster  and  enhance  a  coherent  and 
consistent  nationwide  program  for  the 
regulation  of  agreement  material,  the 
Commission  encoiuages  Agreement 
States  to  adopt  and  implement  program 
elements  that  are  patterned  after  those 
adopted  and  implemented  by  the 
Commission.  However,  the  &ct  that  an 
Agreement  State's  program  is 
compatible  with  that  of  the  Commissiop 
does  not  afiiect  that  State's  obligation  to 
maintain  an  adequate  program  as 
described  in  this  Policy  Statement 


*  "Practice"  means  a  use,  procedure,  or  activity 
associated  with  the  application,  possession,  use, 
storage,  or  disposal  of  agreement  material.  The  term 
"practice"  is  used  in  a  broad  and  encompassing 
manner  in  this  Policy  Statement.  The  term 
encompasses  both  general  activities  involving  use 
of  radioactive  materials  such  as  industrial  and 
medical  uses  and  speciSc  activities  within  a 
practice  such  as  industrial  radiography  and 
brachytharapy. 


By  adopting  the  criteria  for  adequacy 
and  compatibility  as  disctissed  in  this 
Policy  Statement  the  Commission  will 
provide  Agreement  States  a  broad  range 
of  flexibility  in  the  administration  of 
individual  programs.  In  doing  so,  the 
Commission  allows  Agreement  States  to 
fashion  their  programs  so  as  to  reflect 
specific  State  needs  and  preferences, 
recognizing  the  fact  that  Agreement 
States  have  responsibilities  for  radiation 
sources  in  addition  to  agreement 
material. 

The  Commission  will  minimize  the 
nimiber  of  NRC  regulatory  requirements 
that  the  Agreement  States  will  be 
requested  to  adopt  in  an  identical 
manner  to  maintain  compatibility.  At 
the  same  time,  requirements  in  these 
compatibility  categories  vdll  allow  the 
Commission  to  ensure  that  an  orderly 
pattern  for  the  regulation  of  agreement 
material  exists  nationwide.  The 
Commission  believes  that  this  approach 
achieves  a  proper  balance  between  the 
need  for  Agreement  State  flexibility  and 
the  need  fm  ax>rdinated  and  compatible 
regulation  of  agreement  material  across 
the  country. 


Paperwork  Reduction  Act  Statament 

These  final  policy  statements  do  not 
contain  new  or  amended  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0183. 

Poblk  Protection  Notification 

Tbe  NRC  may  not  coiuluct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

Small  Business  Regulatory  Enfiarcement 
Fairness  Act 

In  accordfmce  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory,  Afiiairs  of 
OMB. 

Dated  at  Rockville,  Md.,  this  27th  day  of 
August.  1997. 

For  the  Nuclear  Regulatoiy  Commiasion. 
John  C  Hoyk, 
Secmtaiyaftlw  Conaidamm. 
(PR  Doc  97-23330  Filed  »-2-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Chemical  Process  Safety  at  Fuel  Cycle 
Facilities;  Availabiltty  of  NUREQ 

AQBICY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  annotincing  the 
completion  and  availability  of  NUREG- 
1601 ,  "Chemical  Process  Safety  at  Fuel 
Cycle  Facilities,"  dated  July  1997. 
ADDRESSES:  Copies  of  NUREG-1601 
may  be  obtained  by  writing  to  the 
Superintendent  of  Doctunents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  IX:  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying,  for  a  fee,  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  2055&- 
0001. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Lidia  Roche,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 
Telephone:  301-415-7830. 

SUPPLEMENTARY  INFORMATION:  NRC  Is 
annoimcing  the  availability  of  NUREG- 
1601,  "Chemical  Process  Safety  at  Fuel 
Cycle  Facilities."  NUREG-1601  is  the 
first  report  to  address  chemical  safety 
issues  fiffecting  fuel  cycle  fecilities  as 
they  relate  to  the  performance  of  an 
integrated  safety  analysis  (Integrated 
Safety  Analysis  Guidance  Document 
(Draft  NUREG-1513)).  NUREG-1601 
was  developed  in  conformance  with  the 
Memorandtmi  of  Understanding, 
between  NRC  and  the  Occupational 
Safety  and  Health  Administration, 
which  gives  NRC  regulatory  authority 
over  chemicals  hazmds  that  may  impact 
NRC-licensed  nuclear  material, 
including:  (a)  Chemical  risks  posed  by 
radioactive  materials;  (b)  interactions  of 
chemicals  with  NRC-licensed  nuclear 
material;  and  (c)  plant  conditions  that 
may  direcUy  or  indirectly  affect  the 
licensed  nuclear  material  in  an  adverse 
manner. 

NUREG-1601  provides  broad 
guidance  on  chemical  safety  issues 
relevant  to  fuel  cycle  fecilities.  It 
addresses  chemical  safety  issues, 
relevant  to  fuel  cycle  fecilities,  as  they 
pertain  to  the  performance  of  an 
integrated  safety  analysis.  It  explains  to 
license  holders  and  applicants  a  general 
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philosophy  of  the  role  of  chemical 
process  safety  in  relation  to  NRC- 
licensed  materials.  It  sets  forth  the  basic 
infonnation  needed  to  property  evaluate 
chemical  process  safety.  It  describes 
plausible  methods  of  identifying  and 
evaluating  chemical  hazards  and 
assessing  the  adequacy  of  the  chemical 
safety  of  the  proposed  equipment  and 
facilities.  Examples  of  equipment  and 
methods  commonly  used  to  prevent 
and/ or  mitigate  the  consequences  of 
chemical  incidents  are  discussed  in  this 
document. 

NUREG-1601  highlights  the 
importance  of  performing  an  adequate 
analysis  of  chemical  hazards  in 
processing  licensed  material  at  fuel 
cycle  facilities,  so  as  to  reduce  the 
potential  for  radiological  and 
nonradiological  exposures  to  workers 
and  the  public  and  to  minimize  releases 
to  the  environment.  NUREG-1601  is  not 
a  substitute  for  the  regulations,  and 
compliance  is  not  a  requirement.  This 
guidance  document  describes  a  general 
philosophy  of  the  role  of  chemical 
process  safety  regarding  NRC-licensed 
material. 

Electronic  Access 

lsnjREG-1601  is  also  available 
electronically  by  visiting  NRC's  Home 
Page  (http://www.nrc.gov). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Afiairs  of  the  Office  of  Management  and 
Budget. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  S.  Sherr, 
Chief.  Regulatory  and  International 
Safeguards  Branch.  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  97-23337  FUed  9-2-97;  8:45  am] 
aiUJNO  COOE  7S0O-O1-U 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Data  Collection  Fonn  Required  by 
0MB  Circular  No.  A-133 

AQENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  availability  of 

standard  form. 


SUMMARY:  This  Notice  indicates  the 
availability  of  the  final  "Data  Collection 
Form  for  Reporting  on  Audits  of  States, 
Local  Governments,  and  Non-Profit 
Organizations"  (SF-SAC),  which  is 
required  by  Office  of  Management  and 
Budget  Circular  A-133,  "Audits  of 
States.  Local  Governments,  and  Non- 
Profit  Organizations." 
ADDRESSES:  Copies  of  the  "Data 
Collection  Form  for  Reporting  on  Audits 
of  States,  Local  Governments,  and  Non- 
Profit  Organizations"  (SF-SAC)  may  be 
obtained  from  the  OMB  home  page  on 
the  Internet  which  is  currenUy  located 
at  http://www.whitehouse.gov/WH/ 
EOP/OMB/Grants.  This  standard  form 
will  soon  be  available  from  the  OMB  fox 
infonnation  line,  202-395-9068.  Paper 
copies  of  the  standard  form  are  available 
from  the  Federal  Audit  Qearinghouse, 
Bureau  of  the  Census,  1201  E.  10th 
Street,  Jeffersonville,  IN  47132. 
telephone  1-888-222-9907. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Conley  (telephone:  202-395- 
3993),  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  725-1 7th  Street,  N.W.— Room 
6025,  Washington.  DC  20503. 
SUPPt.EMENTARY  INFORMATION:  This 
Notice  indicates  the  availability  of  the 
final  "Data  Collection  Form  for 
Reporting  on  Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations"  (SF-SAC),  which  is 
required  by  Office  of  Management  and 
Budget  (OMB)  Circular  A-133,  recenUy 
re-tiUed  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations."  Circular  A-133, 
including  the  requirement  to  submit  a 
SF-SAC,  applies  to  audits  of  fiscal  years 
beginning  after  June  30, 1996. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  the  first  notice  of  the 
information  collection  request  included 
in  Circular  A-133  was  published  in  the 
November  5,  1996,  Federal  Register  (61 
FR  57232)  as  part  of  the  proposed 
revision  of  Circular  A-133.  The  second 
notice  of  announcing  that  this 
information  collection  request  was 
submitted  to  OMB's  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  for  processing  under  5  CFR 
1320.10,  as  required  by  the  Paperwork 
Reduction  Act,  was  published  in  the 
Federal  Register  on  Jime  30, 1997  (62 
FR  35302)  along  with  the  final  revision 
of  Circular  A-133  (62  FR  35278). 

OMB  received  ten  letters  providing 
public  comments  in  response  to  the 
June  30, 1997,  Federal  Register  notice. 
The  comment  letters  and  OMB's 
responses  are  available  for  public 
inspection  in  the  OIRA  docket  library. 


All  comments  were  considered  in 
finalizing  the  information  collection 
form.  Several  changes  were  made  to  the 
form  and  its  accompanying  instructions. 

OIRA,  acting  for  OMB,  approved  the 
information  collection  without 
conditions  with  an  expiration  date  of 
August  31,  2000,  and  assigned  a  control 
number,  0348-0057.  Under  the 
Paperwork  Reduction  Act,  potential 
respondents  are  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currentiy  vadid  control 
number  assigned  by  OMB  (44  U.S.C. 
3512(a)). 

G.  Edward  DeSeve. 
Controller. 

(FR  Doc.  97-23369  Filed  9-2-97;  8:45  am) 
BMJJNQ  OOOE  S110-01-P  . 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c)),  the  Railroad  Retirement  Boa^ 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1 ,  1997,  shall  be  at 
the  rate  of  35  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  I^ilroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1997,  31.4 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  68.6  percent  of  the  taxes 
collected  imder  such  Sections  1211(b) 
and  3221(c)  plus  100  percent  of  the 
takes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  August  25, 1997. 

By  Authority  of  the  Board. 
Beatrice  Exeraki, 
Secretary  to  the  Board. 
(FR  Doc.  97-23322  FUed»-2-97: 8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  follov«ring  meeting  during 
the  week  of  September  1. 1997. 

A  closed  meeting  will  be  held  on 
Thursday,  September  4, 1997  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (g)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday. 
September  4, 1997,  at  10:00  a.m.,  will 
be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  setUement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  August  28, 1997. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  97-23393  Filed  8-28-97;  4KW  p.m.] 
mujua  oooe  mno-m-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rataate  No.  34-38972;  File  No.  SR-CBOE- 
97-34] 

• 

Self-Regulatory  Organizations;  Notice 
of  Hiing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Duties  of 
Market  Makers 

August  26, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  24. 1997  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC")  or 
"Commission")  the  proposed  nde 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  an 
interpretation  to  Rule  8.7  and  to  Ride 
7.5  to  clarify  CBOE's  policy  regarding 
the  enforcement  of  those  rules 
concerning  the  obligations  of  Market- 
Makers. 

The  text  of  the  proposed  nde  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgfutization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  nde 
change  is  to  clarify  the  Exchange's 
policy  regEuding  the  enforcement  of 


Ride  8.7  and  Rule  7.5  concerning  the 
obligations  of  Market-Makers.  Rule 
8.7(b)  presentiy  provides  that,  for  each 
class  of  option  contracts  for  which  a 
Market-Maker  holds  an  appointment 
under  Rtde  8.3.  the  Market-Maker  has  a 
continuous  obligation  to  engage,  to  a 
reasonable  degree  under  the  existing 
circimistances,  in  dealings  for  his  OMna 
account  when  there  exists,  or  it  is 
reasonably  anticipated  that  there  will 
exist,  a  lack  of  price  continuity,  a 
temporary  disparity  between  the  supply 
of  and  demand  for  a  partictdar  option 
contract,  or  a  temporary  distortion  of  the 
price  relationships  between  option 
contracts  of  the  same  class.  In  short. 
Rule  8.7(b)  sets  forth  a  Market-Maker's 
obligation  to  make  markets  in  a  class  of 
options  in  which  he  holds  an 
appointment 

Rule  7.5  presentiy  provides  a 
mechanism  by  which  Exchange  Order 
Book  Officials  may  "call  upon"  Market- 
Makers  to  make  bids  (offers)  in  a 
particular  class  of  options  that 
contribute  to  meeting  the  standards  set 
forth  in  Rule  8.7.  In  particular,  at  the 
request  of  a  floor  broker  or  on  the  Order 
Book  Official's  own  initiative  in  the 
interests  of  a  fair,  orderly  and 
competitive  market,  an  Order  Book 
Official  may  call  upon  those  Market- 
Makers  who  hold  an  appointment  to  the 
partictdar  options  class  or  who  that  day 
have  effected  a  transaction  for  their 
accounts  in  that  class  of  options.  The 
Order  Book  Official  is  required  to  make 
a  record  of  Market-Makers  "who  foil  to 
respond"  to  this  request.^ 

The  Exchange  has  always  interpreted 
Rule  8.7(b)  as  applying  to  Market- 
Makers  who  are  present  on  the 
Exchange  floor  and  as  applying  with 


•  15  VS.C  7at(bKl). 


*In  additioa.  the  Commisuon  Dotec  that  other 
CBOE  rules  exist  to  help  ensure  a  sufficient  nombar 
of  Market-Makers  will  be  available  to  make  markets 
in  a  particular  trading  crowd.  For  example.  Rule 
8.3(a)  permiu  the  CBOE  Market  Performance 
Committee  to  make  additional  Market-Maker 
appointments  whenever  this  committee  deems  such 
action  to  be  in  the  interests  of  a  iair  aDd  ordariy 
market.  Therefore,  if  than  ware  an  ioMilBciMit 
number  of  Market-Makers  to  respond  to  a  call  to  a 
particular  trading  crowd,  the  Market  Performance 
Committee  could  appoint  additional  Market-Makera 
to  the  classes  traded  at  the  affected  trading  crowd, 
which  would  make  those  additional  Market-Makers 
subject  to  the  call  to  that  trading  crowd  under  Rule 
7.S.  Should  the  Exchange  be  unable  to  require  a 
sufficient  number  of  Market-Makers  to  appear  at  an 
affected  trading  crowd,  the  CBOE  Allocation 
Committee  could  move  the  location  on  the 
Exchange's  trading  floor  where  the  affected  option 
claMaa  are  traded  to  a  trading  crowd  that  has  an 
adequate  number  of  Market-Makers  present  or  that 
has  a  Designated  Primary  Market-Maker  ("DPM"). 
OPMs,  in  contrast  to  Market-Makers,  are  required  to 
be  present  at  their  trading  poets  throughout  evaiy 
business  day.  See  also  Letter  from  Arthur  B. 
Rainstein,  Senior  Attorney.  CBOE,  to  Michael 
Walinskas,  Senior  Special  Counsel.  Division  of 
Market  Regulation.  SEC,  dated  August  20,  1997 
(discussing  the  aforemantioned  safeguards). 
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respect  to  the  trading  crowd  in  which 
the  Market-Maker  is  present  at  the  time 
in  question.  Similarly,  the  Exchange  has 
always  interpreted  Rule  7.5  as  applying 
to  Market-Makers  who  are  present  on 
the  Exchange  floor  at  the  time  of  the 
Order  Book  Official  call.  The  Exchange 
has  not  interpreted  Rule  8.7  or  Rule  7.5 
as  requiring  Market-Makers  to  appear  on 
the  Exchange  floor  to  make  markets  on 
any  particular  day  or  under  any 
particular  market  conditions.^  However, 
when  a  Market-Maker  is  on  the  trading 
floor  and  is  present  in  a  particular 
trading  crowd,  the  Exchange  does 
enforce  the  obligations  set  forth  in  Rule 
8.7  with  respect  to  the  Market-Maker's 
activities  in  that  trading  crowd. 
Similarly,  whenever  a  Market-Maker  is 
on  the  trading  floor,  the  Exchange 
enforces  the  obligations  set  forth  in  Rule 
7.5  as  to  that  Market-Maker. 

The  Exchange's  present  interpretation 
is  consistent  with  Rule  8.7(b) 
paragraphs  (i)  through  (iii),  which  make 
clear  that,  at  the  station  where  a  Market- 
Maker  is  present,  a  Market-Maker  is 
expected  to  perform  certain  activities  in 
the  course  of  maintaining  a  fair  and 
orderly  market.  Similarly,  the 
Exchange's  present  interpretation  is 
consistent  with  the  text  of  Rule  7.5 
which,  by  authorizing  Order  Book 
Officials  to  "call  upon"  Market-Makers 
and  by  requiring  a  record  of  those  who 
"fail  to  respond,"  imphcitly  recognizes 
that  this  procedure  will  apply  to 
Market-Makers  whose  physical  presence 
on  the  floor  will  enable  them  to  hear 
£Uid  "respond"  to  such  a  "call."  The 
proposed  Interpretation  .09  to  Rule  8.7 
and  proposed  Interpretation  .04  to  Rule 
7.5  would  clarify  CBOE's  existing 
interpretation  and  enforcement  policy 
regarding  Rule  8.7(b)  and  Rule  7.5. 

The  Exchange  believes  such 
clarification  is  necessary  because  it 
knows  of  at  least  one  instance  where 
Rule  8.7  obligations  were 
misinterpreted.  In  a  class  action  lawsuit 
filed  against  the  Exchange,  Spicer  et  al. 


'  Although  Rule  8.7  and  RuU  7.5  do  not  requii* 
Markst-Makars  to  appear  at  the  Exchange  to 
perform  their  market-making  duties,  the 
Commission  notes  that  other  CBOE  rules  encourage 
Market-Makers  to  undertake  their  market-  making 
functions.  For  example.  Rule  8.60  provides  that  the 
CBOE  Market  Performance  Committee  may  take 
remedial  action  against  Market-Makers  or  trading 
crowds  that  fail  to  satisfy  minimum  minimum 
market  performance  standards.  Accordingly,  the 
failure  of  a  Market-Maker  or  trading  crowd  to 
appear  at  the  Exchange  and  to  make  markets  in  a 
volatile  market  situation  is  a  factor  the  CBOE 
Market  Performance  Committee  could  consider  in 
evaluating  the  performance  of  a  Market-Maker  or 
trading  crowd  and  in  determining  whether  to  take 
remedial  action  against  a  Market-Maker  or  trading 
crowd  pursuant  to  Rule  8.60.  Letter  from  Arthiir  B. 
Reinstein.  Senior  Attorney.  CBOE.  to  Michael 
Walinskas.  Senior  Special  Counsel,  Division  of 
Market  Regulation.  SEC.  dated  August  20.  1997. 


V.  Chicago  Board  Options  Exchange, 
Inc.  et  al.*  counsel  for  the  class  took  the 
position  that  Rule  8.7  imposed  an 
obligation  on  all  Market-Makers  to 
appear  on  the  Exchange's  trading  floor  ^ 
and  to  make  markets  under  certain 
market  conditions.  The  Exchange 
believes  the  proposed  interpretation 
will  help  avoid  such  misinterpretation 
of  either  Rule  8.7(b)  or  Rule  7.5  in  the 
future. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  5  in  that  the  Exchange's 
clarification  of  its  interpretation  and 
poUcy  regarding  Market-Maker 
obligations  under  Rule  8.7  and  Rule  7.5 
is  designed  to  perfect  the  mechanism  of 
a  free  and  open  market  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  <^  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
an  interpretation  with  respect  to  the 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  Therefore, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  *  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.^  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


*  Spicer  v.  Chicago  Board  Options  Exchange,  Inc.. 
No.  88C  2139.  1990  WL  172712  (N.D.  III.  Oct.  30, 
1990)  affd.  977  F.2d  255  (7th  Cir.  1992). 

M5U.S.C.  §78fn>M5). 

•15U.S.CS7««(b)(3)(A). 

'17CFR240.19b-«. 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
34  and  should  be  submitted  by 
September  24, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maryarat  H.  McFarland. 
Deputy  Secretary. 

[FR  I>oc.  97-23340  Filed  9-2-97;  8:45  am) 
BNJJNO  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-38974;  File  No.  SR-CBOE- 
97-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange.  Inc. 
Relating  to  the  Operation  and 
Enforcement  of  Rules  Relating  to  the 
Transmission  oS  Orders  to  Exchange 
Electronic  Order  Systems  Including 
RAES 

August  26.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  22. 1997.  the  Chicago  Board 
Options  Exchange.  Uic.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Orguiization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  issue  a 
regulatory  circular  pertaining  to  the 
administration  and  enforcement  of 
Exchange  rules  regarding  the  routing  of 
ineligible  orders  to  Exchange  electronic 
order  handling  systems  including  RAES 
and  the  electronic  public  customer 
order  book. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Or^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  consolidate  and  clarify  in 
a  single  regulatory  circular  (referred  to 
as  "Regulatory  Circular  97-aa")  the 
Exchange's  {>olicies  concerning  the 
administration  and  enforcement  of  the 
rules  governing  the  entry  of  orders  to 
Exchange  electronic  order  handling 
systems  including  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES")  2 
and  the  electronic  public  customer 
order  book.^  In  addition,  the  rule  filing 
sets  forth  steps  that  member  firms  may 
take  to  avoid  liability  for  the  actions  of 
their  correspondent  firms  in  entering 
ineligible  orders  to  RAES  and  the 
electronic  book. 


>  17  CFR  200.30-3(a)(12). 
'  15  U.S.C  788(bKl)- 


'  RAES  is  the  Exchange's  automatic  axecutioD 
system  for  small  public  customer  market  or 
marketable  limit  orders. 

'The  electronic  public  customer  order  book 
("EBOOK")  is  an  automated  system  whereby 
txx>ked  orders  are  automatically  sorted  and  filed  in 
price  and  time  sequence.  As  orders  are  traded  firom 
EBOOK,  Last  Sale  prices  are  automatically 
generated  and  overhead  screens  on  the  CBOE  floor 
are  simultaneously  updated.  Upon  trade 
endorsement  by  Exchange  txx>k  staff,  execution 
reports  are  inctanlaneously  generated. 


Prohibition  on  RAES  Unbundling 

The  first  section  of  the  circular  merely 
restates  and  clarifies  the  terms  of 
current  CBOE  rules  and  circidars 
concerning  the  order  eligibility 
requirements  that  cmlers  must  meet  in 
order  to  be  executed  on  RAES.  The 
Exchange  believed  it  was  important  to 
combine  these  criteria  into  one  circular 
to  provide  guidance  to  Exchange 
members  regarding  these  matters. 

First,  the  circular  reiterates  that  to  be 
eligible  for  RAES,  orders  must  be  market 
or  marketable  limit  orders  of  public 
customers.*  In  addition,  RAES  will 
accept  market  or  marketable  limit  orders 
with  certain  contingencies,  pursuant  to 
the  terms  of  a  regulatory  circular 
approved  by  the  Commission.^  The 
circular  also  restates  Exchange  rules  that 
specify  that  eligible  public  customer 
orders  are  orders  for  an  account  in 
which  a  member  or  a  non-member 
broker-dealer  does  not  have  an  interest.^ 

The  circular  continues  by  stating  that 
generally  the  volume  limitation  for 
eligible  RAES  orders  is  ten  contracts  or 
fewer.  The  circular  also  states  the 
volume  parameters  for  a  number  of 
option  classes  where  the  eligible  RAES 
order  size  is  greater  than  ten  contracts. 
The  circular  points  out  that  a  complete 
list  of  the  applicable  volume  parameters 
i^  available  from  Exchange  Support 
Systems. 

Finally,  the  first  section  of  the  circular 
restates  the  Exchange's  policy,  which  is 
also  set  forth  in  Exchange  rules,  that 
orders  for  more  than  the  applicable 
contract  limit  are  never  eligible  for 
execution  on  the  RAES  system  and  may 
not  be  split  in  an  attempt  to  make  the 
parts  of  the  order  eligible.' 

Regulatory  Requirements  Governing 
the  Entry  of  Orders  Over  Exchange 
Sjrstems 

The  second  section  of  the  regulatory 
circular  sets  forth  the  Exchange's  long- 
standing interpretations  regarding  the 


*  See  Rule  6.8(aXl)  and  Rule  24.15(aXl). 

*  See  Regulatory  Circular  RG97-67(Jiina  11,  . 
1997)  which  permits  market  and  marketable  limit 
orders  tagged  with  AON  (All  or  None).  IOC 
(Immediate  or  Cancel).  FOK  (FUl  or  Kill),  or  MIN 
(Minimum  quanbty)  to  l>e  executed  on  RAES.  For 
MIN  orders,  the  total  order  quantity  must  be  within 
the  RAES  volimie.  This  circular  was  approved  in 
Sectuities  Exchange  Act  Release  No.  38702  (May 
30.  1997),  62  FR  31184  Qune  6.  1997). 

•Rule  6.8(aKi)  specifies  that  RAES  is  for  the 
purpoaa  of  routing  "small  public  customer  market 
or  markalable  limit  orders.  *  *  *  as  defined  in  Rule 
7.4(a)  regarding  placing  of  orders  on  the  public 
customer  book."  Rule  7.4(a)  states  that  no  order 
shall  l>e  placed  on  the  public  customer  book  in 
which  a  memt>er,  any  non-member  joint  venture 
participant,  or  any  i>on-member-broker/dealer  has 
aninterecL 

'  See  Exchange  Rule  6.8(a)  and  Exchange  Rule 
24.15(a). 


liabilify  of  member  firms  for  the  use  of 
RAES  and  other  Exchange  electronic 
order-handling  systems  by  those  firms' 
coirespxjndent  firms."  In  addition,  thi« 
section  of  the  circular  sets  forth 
recommended  steps  that  a  member  firm 
may  take  to  avoid  potential  disciplinary 
action  for  conduct  of  its  correspondent 
firms  in  the  use  of  RAES  and  other 
Exchange  electronic  order-handling 
systems. 

First,  the  second  section  of  the 
circular  states  that  members  and 
member  firms  who  accept,  execute, 
clear,  and/or  transmit  agency  orders  foer 
correspondent  firms  or  who  provide 
fecilities  for  correspondent  firms  to 
transmit  orders  for  execution  via  the 
Exchange's  systems,  including  the 
Exchange's  RAES  systems  or  the 
electronic  public  customer  book,  should 
provide  written  notice  to  all 
correspondent  firms  that  explains  the 
proper  use  of  those  systems,  including 
the  eligibiiify  of  orders  for  entry  and  the 
prohibition  of  imbtmdling  RAES  orders. 

The  circular  further  states  that  when 
the  member  firms  provide  facilities  for 
correspondent  firms  to  transmit  orders 
for  execution  via  Exchange  systems, 
including  the  Exchange's  RAES  system 
or  the  electronic  public  customer  order 
book,  the  member  firms  should  ensure 
that  correspondents  have  adequate 
written  procedures  to  monitor  and 
supervise  the  entry  of  orders  to 
minimize  misuses  of  Exchange  systems 
and  the  potential  for  errors.  The  circular 
states  that  member  firms  may 
accomplish  this  by  (a)  obtaining  and 
maintaining  as  part  of  their  books  and 
records,  a  copy  of  their  correspondents' 
written  control  procedures  pertaining  to 
electronic  order  entry  or  (b)  establishing 
the  procedures  by  which  a 
correspondent  must  abide  and  having 
the  correspondent  sign  an  agreement 
stating  that  it  will  abide  by  such 
procedures. 

The  circular  fiuther  states  the 
Exchange's  long-standing  practice  of 
seeking  disciplinary  action  against 
member  firms  for  the  violative  activify 
of  the  correspondent  firms  in 
connection  with  the  improper  use  of 
RAES  and  the  Exchange's  electronic 
order-handling  systems  where  the 
member  firm  has  not  taken  reasonable 
steps  to  ensure  compliance  by  the 
correspondent  firm. 

For  purposes  of  the  circular,  a 
correspondent  firm  is  any  firm  or 
customer  that  has  been  given  access  to 
the  Exchange's  systems  by  the  member 


*  For  purpoaas  of  the  circular,  a  cotrespondent 
firm  is  any  firm  or  ctistomer  that  has  l>een  given 
access  to  the  Exchange's  systems  by  the  member 
firm  or  by  another  correspondent  of  the  meonbar 
firm. 
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firm  or  by  another  correspondent  of  the 
member  fiim.  Member  firms  should 
instruct  their  correspondents  not  to  give 
access  to  the  Exchange's  systems  to 
other  customers  without  the  prior 
knowledge  and  consent  of  the  member 
firm  through  whose  facilities  such 
access  would  be  provided. 

The  Exchange  has  carried  out  an 
increasing  number  of  investigations  of 
violative  activity  involving 
correspondent  use  of  the  Exchange's 
electronic  order-handling  systems.  In 
addition,  the  Exchange  has  issued 
disciplinary  decisions  against  member 
firms  due  to  correspondents'  improper 
use  of  Exchange  electronic  order- 
handling  systems.  The  Exchange 
believes  that  the  record-keeping 
suggested  by  the  proposed  regulatory 
circular  will  serve  as  an  educational  tool 
to  help  eliminate  violations  of  the  rules 
governing  the  use  of  such  systems. 

2.  Statutory  Basis 

The  Exchange  represents  that 
proposed  rule  change  is  consistent  with 
the  objectives  of  Section  6(b)(5) » in  that 
it  will  serve  to  promote  just  and 
equitable  principles  of  trade  and  protect 
investors  and  the  public  interest. 

B.  Self- Regulatory  Organization 's- 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  the  Exchange's  rules 
and.  therefore,  has  become  effective 
pursuant  to  section  19(b){3)(  A)(i)  of  the 
Act  *"  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.'' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Coounents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propKwed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Chicago  Board 
Options  Exchange.  All  submissions 
shoidd  refer  to  File  No.  SR-CBOE-97- 
32  and  should  be  submitted  by 
September  24, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated       • 
authority.'^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  97-23341  FiJed  9-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(RelesM  No.  34-38971;  File  No.  SR-OCC- 
97-04] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to  the 
Combining  of  Options  and  Repo 
Procedures 

August  26.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  17. 1997,  Delta  Clearing  Corp. 
("Delta")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
DCC-97-04)  as  described  in  Items,' I.  II. 
and  in  below,  which  items  have  been 
prepared  primarily  by  Delta.  Delta 
amended  the  proposed  rule  change  on 
May  7, 1997,  and  May  29. 1997.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatofy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PropoMd  Rule  Qiange 

Delta  proposes  to  combine  its 
procedures  ("Options  Procedures")  for 
the  clearance  and  settlement  of  options 
trades  and  its  procedures  ("Repo 
Procedures")  for  the  clearance  and 
settlement  of  repurchase  and  reverse 
("repo")  agreement  transactions  into 
one  set  of  procedures  ("Combined 
Procedures")  to  be  known  as  the 
Procedures  for  the  Clearing  of  Securities 
and  Financial  Instnmient  Transactions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Delta  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Delta  has  prepared 
sununaries.  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statement. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  theJ*Toposed  Rule 
Change 

1.  Combined  Procedures 

The  proposed  rule  change  will  effect 
various  modifications  to  Delta's 
pnxredures  relating  to  the  cletirance  and 
settlement  of  options  and  repos. 

a.  Definitions:  In  addition  to  the 
defined  terms  discussed  elsewhere  in 
this  notice,  the  Combined  Procediues 
wall  contain  the  following  defined  terms 
which  apply  to  transactions  in  both 
options  and  repos:  closing  transaction, 
contract,  delivering  participant,  holder, 
long  pMJsition,  opening  transaction, 
positions,  purchasing  participant, 
receiving  participant,  selling 
participant,  settlement  date,  short 
position,  system,  trade  date, 
transactions,  underlying  collateral,  unit 
of  trading,  and  variable  terms. 

"Contract"  will  refer  to  both  option 
contracts  and  repo  contracts.  "Options 
contracts"  will  be  defined  to  include 
puts  and  calls  issued  by  Delta  to  a 
purchasing  participant  and  matching 
puts  and  calls  purchased  by  Delta  h'om 
a  writing  participant.  "Repo  contracts" 
will  be  defined  to  include  repos  and 


•15U.S.C78f(bK5). 
'•15  U.S.C  7Bs(b)(3)(A)(i). 
'•  17  CFR24e.  196-4. 


«»17  CFR  2t)0.30-3(aXl2). 
«15U.S.C78«(b)(l). 


'  The  Conunission  has  modined  the  text  of  the 
summaries  prepared  by  Delta. 


/^ 


^ 


v^. 
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reverse  repos  entered  into  by  Delta  with 
participants.  "Holder"  will  be  defined 
to  include  the  holder  of  an  option  or  a 
repo  contract. 

The  Options  Procedures  use  the  term 
"underlying  treasury  securities"  to  refer 
to  the  treasury  securities  underlying  an 
option  contract.  The  Repo  Procedures 
use  the  term  "underlying  collateral"  to 
refer  to  the  treasury  seciuities 
underlying  a  repo  contract.  The 
Combined  Procedures  will  use  the  term 
"underlying  collateral"  for  both  options 
and  repo  transactions.  "Unit  of  trading" 
will  refer  to  underlying  collateral  in  the 
principal  amount  of  Si, 000,000  for  a 
single  option  contract  or  for  a  single 
repo  contract. 

"System"  will  be  defined  in  the 
Combined  Procedures  as  the  over-the- 
counter  clearing  system  to  facilitate 
clearance  and  settlement  by  participants 
of  transactions  in  options  on  treasury 
securities  and  repos  in  treasury 
securities.  "Transactions"  will  refer  to 
all  transactions  settled  and  cleared 
through  the  system,  which  includes  all 
options  transactions  and  repo 
transactions  cleared  through  the  system. 
Consistent  with  this  definition,  the  term 
"opening  transaction"  wiU  include 
opening  purchase  and  writing 
transactions  in  options  and  opening 
repo  and  reverse  repo  transactions,  and 
the  term  "closing  transaction"  will 
include  closing  purchase  and  sale 
transactions  in  options  and  closing  repo 
and  reverse  repo  transactions.  Similarly, 
"delivering  participant"  will  include 
the  participant  to  whom  an  exercise 
notice  has  been  assigned  on  a  matching 
call,  the  exercising  participant  on  a  put. 
the  seller  of  the  repo  collateral  on  the 
on-date,  or  the  party  responsible  for 
returning  the  repo  collateral  on  the  off- 
date.  "Receiving  participant"  will 
include  the  exercising  participant  on  a 
call,  the  participant  to  whom  an 
exercise  notice  has  been  assigned  on  a 
matching  put,  the  holder  of  the  reverse 
repo  on  the  on-date,  and  the  holder  of 
the  repo  on  the  off-date.  "Purchasing 
participant"  will  include  the  purchaser 
of  an  option  contract  or  the  purchaser  of 
the  collateral  on  the  on-date  of  a  repo 
transaction.  "Selling  participant"  will 
include  the  seller  of  an  option  contract 
or  the  seller  of  the  collateral  on  the  on- 
date  of  a  repo  transaction. 

The  Combined  Procedures  will  use 
the  term  "positions"  to  refer  to  all 
options  and  repo  positions  of  a 
participant.  Consistent  with  this 
definition,  the  term  "long  position"  will 
include  the  interest  of  a  participant  as 
the  holder  of  one  or  more  option 
contracts  or  reverse  repos,  and  the  term 
"short  position"  will  include  the 
aggregate  obligations  of  a  participant  as 


a  writer  of  one  or  more  option  contracts 
and  the  interest  of  the  holder  of  one  or 
more  repos. 

The  Combined  Procedures  will  use 
the  term  "trade  date"  to  refer  to  the  date 
on  which  an  option  contract  was 
written,  sold,  or  purchased  or  the  date 
that  a  new  repo  contract  was 
established.  "The  Combined  Procedures 
will  use  the  term  "setUement  date"  to 
refer  to  the  first  business  day 
immediately  following  the  day  on 
which  Delta  receives  matching  trade 
reports  with  respect  to  options 
transactions  and  the  business  day  upon 
which  two  participants  agree  to  transfer 
underlying  collateral  versus  payment 
with  respect  to  repo  transactions. 

With  respect  to  an  option  contract, 
"variable  terms"  will  refer  to  the 
exercise  price,  expiration  date, 
premium,  and  either  the  maturity  date 
and  coupon  rate  (if  the  underlying 
collateral  are  treasury  bonds  or  notes)  or 
the  maturity  week  (if  the  underlying 
collateral  are  treasury  bills).  With 
respect  to  repo  contracts,  "variable 
terms"  will  refer  to  the  repo  rate,  net 
money,  rights  of  substitution,  settlement 
date,  maturity  date,  and  coupon  rate  (if 
.  the  imderlying  collateral  are  treasury 
notes  or  bonds). 

b.  Exposure  Limit  and  MPSE:  Delta 
currently  sets  exposure  limits  for  each 
participant  in  the  system  on  an 
aggregate  basis  for  options  and  repo 
transactions  that  limit  the  amoimt  of 
exposure  such  participant  can  have  to 
Delta.  In  addition,  the  maximum 
potential  system  exposure  ("MPSE")  of 
the  system  is  measured  on  an  aggregate 
basis  for  options  and  repo  transactions. 
The  Combined  Procedures  will  clarify 
that  calculations  of  exposure  limit  and 
MPSE  are  to  be  determined  on  an 
aggregate  system-wide  basis  by 
providiag  for  a  single  uniform  definition 
of  these  terms  and  by  providing  in 
Section  204  of  the  Combined  Procedures 
that  each  participant  agrees  to  conduct 
all  transactions  cleared  through  the 
system  within  such  participant's 
exposure  limit.  In  the  case  of  option 
contracts,  a  participant  may  have 
exposure  on  its  short  positions  but  does 
not  have  exposure  on  its  long  positions. 
In  the  case  of  repo  contracts,  a 
participant  may  have  exposure  on  both 
its  long  positions  and  its  short  positions. 
This  distinction  will  be  reflected  in  the 
definitions  of  exposure  limit  and  MPSE. 

C.  Participant  Default:  The  proposal 
will  add  to  the  Combined  Procedures 
the  term  "participant  default"  which 
will  mean  a  payment  default,  delivery 
default,  premium  default,  and  margin 
default  The  terms  "payment  default" 
and  "delivery  default"  will  be  revised  to 
include  a  payment  or  delivery  default 


with  respect  to  options  or  repo 
transactions.  The  effect  of  these  changes 
and  other  conforming  changes  in  the 
Combined  Procedures  will  be  to  clarify 
that  a  default  by  a  i}articipant  with 
respect  to  an  options  or  a  repo 
transaction  may  result  in  remedies, 
including  suspension  and  liquidation, 
which  are  applicable  to  all  transactions 
in  a  participant's  account. 

Under  Delta's  current  procedures,  a 
default  by  a  participant  with  respect  to 
an  option  contract  would  not  constitute 
a  default  writh  respect  to  the  repo 
contracts  to  which  the  participant  is  a 
party,  and  a  default  by  a  participant 
with  respect  to  a  repo  contract  would 
not  constitute  a  de^ult  with  respect  to 
the  option  contracts  to  which  the 
participant  is  a  party.  Under  Section  212 
of  the  Combined  Procediu^s.  a  default 
by  a  participant  in  the  performance  of 
any  obligations  with  respect  to  an 
option  contract  or  a  repo  contract  will 
constitute  a  default  by  the  participant 
with  respect  to  all  transactions  of  the 
participant  in  the  system,  and  Delta  will 
be  entitied,  in  such  event,  to  set  off  any 
obligations  of  Delta  in  respect  of  any  of 
the  participant's  transactions  in  the 
system  against  the  participant's 
obligations  to  Delta.^ 

Consistent  with  the  foregoing.  Section 
307  of  the  Combined  Procedures,  which 
will  replace  Section  307  of  the  Options 
Procedures  and  Section  2307  of  the 
Repo  Procedures,  will  provide  that  Delta 
will  have  a  securify  interest  in  all 


'The  changes  to  Section  212  proposed  by  the 
Combined  Procedures  are  intended  to  broaden 
Delta's  right  of  setoff  in  the  event  of  a  participant 
default.  However,  the  Combined  Procedures  are  not 
intended  to  affect  Delta's  operational  netting. 

In  general.  Delta  clears  option  transactioiu  on  a 
delivery  vereus  payment  basis  (Sections  2901  (b) 
and  (c)).  However,  pursuant  to  Section  2805,  to  the 
extent  that  a  participant  is  both  a  delivering  and 
receiving  participant  for  option  contracts  of  the 
same  type  [i.e.,  put  or  call),  covering  the  same  issue 
and  unit  of  trading  of  Treasury  securities  and 
having  the  same  exercise  price  and  settlement  date, 
the  settlement  [i.e..  payment  and  delivery) 
obligations  of  the  participant  with  respect  to  such 
option  contracts  will  be  netted. 

Similarly,  Delta  clears  repo  contracts  on  a 
delivery  versus  payment  basis  (Section  3103  (b)  and 
(c)  with  respect  to  on-date  settlement  and  Section 
3604  (b)  and  (c)  with  respect  to  off-date  settlement). 
However,  pursuant  to  Sections  3401  and  3402.  if  a 
participant  has  a  repo  and  reverse  repo  with  the 
same  underlying  collateral  and  the  same  on-date  or 
off-date,  as  applicable,  the  participant's  payment 
and  delivery  obligations  with  respect  to  such 
agreements  will  be  netted.  This  means  that  if  a 
participant  is  required  to  deliver  S3  million  par 
amount  of  a  specified  security  on  the  off-date  of  • 
reverse  repo  and  to  receive  on  that  same  date  S2 
million  par  amount  of  the  same  sectirity  on  the  off- 
date  of  a  repo.  these  obligations  will  be  netted  and 
a  net  delivery  of  SI  million  par  amount  (the  "net 
par  amount")  will  be  made  by  the  participant. 
Payment  obligations  for  such  transactions  will  also 
be  netted.  The  definition  of  net  par  amount  will  be 
amended  to  provide  greater  clarity  consistent  with 
the  foregoing  deccripUon. 
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money  and  securities  of  a  participant  as 
security  for  payment  of  any  liability  of 
such  participant  to  Delta  arising  from 
participation  in  the  system.  For 
example.  Delta  will  have  a  security 
interest  in  margin  deposited  for  repo 
transactions  which  will  be  security  for 
payment  of  a  liability  resulting  from  a 
default  by  a  participant  on  an  option  or 
a  repo  contract. 

Upon  the  occurrence  of  a  participant 
default.  Delta  may  liquidate  a 
participant's  account  through  a 
liquidating  settlement  account 
established  for  such  participant.  The 
term  "liquidating  settlement  account" 
will  be  defined  in  the  Combined 
Procedures  as  the  account  established 
for  the  orderly  liquidation  of  a 
suspended  participant's  positions. 
Because  "positions"  will  be  defined  to 
include  positions  in  both  options  and 
repo  contracts,  the  Combined 
Procedures  will  clarify  that  Delta  will 
effect  any  liquidation  of  a  participant 
through  one  settlement  account  rather 
than  through  separate  accounts  for 
liquidation  of  options  and  repo 
positions. 

d.  Multiple  Brokers:  On  June  30. 1997. 
the  Commission  approved  proposed 
changes  to  Delta's  Options  Procedures 
to  provide  for  the  introduction  of 
miiltiple  brokers  to  the  clearance  system 
for  options  transactions.^  Under  the 
Combined  Procedures,  the  provisions  of 
Article  XX  of  the  Options  Procedures 
("Authorize  Brokers")  will  be 
incorporated  into  the  Combined 
Procedures  as  Article  12  and  thus  made 
applicable  to  both  options  and  repo 
transactions.^  In  addition,  other  changes 
made  by  such  filing  will  be  incorporated 
into  Article  23  of  the  Combined 
Procedures  with  respect  to  trade 
reporting  for  options  transactions,  and 
such  changes  will  be  incorporated  for 
trade  reporting  of  repo  transactions  by 
comparable  amendments  to  Article  30  of 
the  Combined  Procedures.  Other 
changes  made  by  the  filing,  such  as  the 
definitions  of  "authorized  broker"  and 
"authorized  broker  trade  report."  will  be 
incorporated  in  the  Combined 
Procedures  and  thus  will  be  made 
applicable  to  options  and  repo 
transactions. 

e.  Margin:  The  Combined  Procedures 
%vill  combine  in  Article  22  of  the 
procedures  the  margin  provisions 
currently  set  forth  in  Article  VI  of  the 


Options  Procedures  and  Article  XXVI  of 
the  Repo  Procediu^s.  Prior  to  8:00  a.m. 
of  each  business  day.  participants 
receive  a  "daily  margin  report"  showing 
the  net  positive  or  negative  exposure  on 
their  aggregate  positions  as  of  the  end  of 
the  prior  business  day.  This  net  positive 
or  negative  exposure  takes  into  account 
a  participant's  options  positions  and 
term  repo  positions;  margin  for  a 
participant's  positions  in  overnight 
repos  is  calculated  separately.^  The 
amendments  are  not  intended  to  change 
existing  participant  margin 
requirements.  By  combining  Articles  VI 
and  XXVI,  the  Combined  Procedures 
will  clarify  that  a  participant  is  required 
to  deposit  margin  based  upon  its 
aggregate  net  exposure  on  its  options 
positions  and  its  positions  in  term 
repos. 

"Settlement  time"  is  defined  in  the 
Options  Procedures  as  11:00  a.m.  New 
York  time  or  the  earliest  time 
practicable  following  the  opening  of  the 
Federal  Reserve  wire  on  the  settlement 
day.  Section  602  of  the  Options 
Procediu«s  requires  the  deposit  of 
margin  other  than  intraday  additional 
margin  at  or  before  the  settlement  time 
on  each  business  day.  Section  2602.1  of 
the  Repo  Procedures  provides  for  the 
deposit  of  margin  other  than 
supplemental  or  intraday  additional 
margin  at  or  before  11:00  a.m.  The 
Combined  Procedures  will  conform  the 
Options  and  Repo  F*rocedures  by 
providing  in  Section  2204.  which  is 
applicable  to  options  and  repo 
positions,  that  margin  deficits  shown  on 
the  daily  margin  report  must  be 
deposited  at  or  before  the  later  of  11:00 
a.m.  or  the  earliest  time  practicable 
following  the  opening  of  the  Federal 
Reserve  System. 

Section  2202  of  the  Combined 
Procedures  (the  equivalent  to  Section 
601.1  of  the  Options  Procedures  and 
2601.1  of  the  Repo  Procedures)  will 
incorporate  for  options  transactions  the 
recently  approved  rule  change  ^  imder 
the  Repo  Procedures  permitting 
participants  to  deposit  treasury  notes 
and  trrasury  bonds  as  margin  and 
incorporating  the  schedule  of  applicable 
haircuts  found  in  Rule  15c3- 
\(c)[2){vi)(A)(l)  under  the  Act. 
Consistent  with  this  change,  the  defined 
term  "cash  margin"  will  be  changed  to 


*  Securities  Exchange  Act  Release  No.  38796 
(June  30,  1997).  62  FR  37326  [File  No.  SR-WX-97- 
02|  (order  approving  proposed  rule  change). 

^Such  provisions  establish  qualification 
requirements  for  brokers,  including  compliance 
with  Rule  I7a-23  under  the  Act,  maintenance  of     . 
books  and  records,  and  oacassary  operational 
capacity. 


■Securities  Exchange  Act  Release  No.  38471 
(April  2,  1997).  62  FR  17257  [File  No.  SR-DCC-96- 
12)  (order  approving  proposed  rule  change). 

'Securities  Exchange  Act  Release  No.  37639 
(September  4,  1996).  61  FR  48186  [File  No.  SR- 
[XXI-96-09J  (order  granting  approval  of  proposed 
rule  change  relating  to  acceptable  forms  of 
collateral). 


"margin"  in  certain  sections  of  the 
Combined  Procedures. 

Section  602  of  the  Options  Procedures 
currently  provides  that  deposits  of 
additional  margin  in  respect  of  margin 
deficits  shown  on  the  daily  margin 
report  are  not  required  if  the  araoimt  to 
be  deposited  by  the  participant  is  $5,000 
or  less.  The  Repo  Procedures  in  Section 
2602.1  currently  provide  that  deposits 
are  not  required  if  such  amount  is 
$50,000  or  less.  Consistent  with  the 
current  Repo  Procedures,  section  2204 
of  the  Combined  Procedures  will 
provide  that  deposits  are  not  required  if 
the  margin  deficit  showii  on  the  daily 
margin  report  is  $50,000  or  less. 
However,  as  discussed  above,  the  daily 
margin  report  will  aggregate  options 
positions  and  positions  in  term  repo 
agreements.  , 

f.  Business  Day:  The  Combined 
Procedures  will  conform  the  definition 
of  business  day  for  options  and  repo 
transactions.  As  currently  written,  the 
Repo  Procedures  define  business  day  to 
exclude  "a  Saturday,  Sunday,  or  a  day 
on  which  banking  institutions  in  the 
City  of  New  York  are  authorized  by  law 
to  close,"  while  the  Options  Procedures 
also  exclude  "any  day  on  which 
government  securities  dealers  in  the 
Qty  of  New  York  are  not  open  for 
business."  The  Combined  Procedures 
will  conform  the  definition  of  this  term 
in  the  Repo  Procedures  to  the  definition 
in  the  Options  Procedures. 

g.  Sanctions  for  Late  Trade  Reports: 
Section  3301  of  the  Repo  Procedures 
provides  that  the  sanction  for  filing  a 
late  trade  report  in  an  amount  not  to 
exceed  $500.  In  contrast,  the  Options 
Procedures  in  Section  1301  provide  for 
sanctions  of  $100  for  the  first  violation, 
$200  for  any  second  violation  occurring 
within  three  months  of  the  first 
violation,  and  $300  for  any  subsequent 
violation  occurring  within  three  months 
of  a  prior  violation.  The  Combined 
Procedures  will  retain  the  graduated  fee 
schedule  of  Section  1301  and  will  apply 
that  schedule  to  late  trade  reports 
involving  repos. 

h.  Central  Bank  Wire  System;  Federal 
Reserve  System:  The  Repo  Pnacedures  in 
various  places  use  the  terms  "central 
bank  funds"  and  "central  bank  wire 
system"  in  place  of  the  terms  "Federal 
Reserve  System"  and  "Fed  Fimds" 
which  are  used  in  the  Options 
Procedures.  The  use  of  these  terms  was 
intended  to  cover  the  situation  where 
Delta  had  received  authorization  to  clear 
trades  to  be  effected  by  participemts 
through  central  banks  other  than  the 
Federal  Reserve.  Because  Delta  has  not 
yet  applied  for  nor  received  any  such  - 
authorization.  Delta  proposes  in  the 
Combined  Procedures  to  replace  the 
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terms  "central  bank  funds"  and  "central 
bank  wire  system"  with  the  terms  "Fed 
Funds"  and  "Federal  Reserve  System." 
For  purposes  of  consistency,  the 
Combined  Procediu«s  will  amend 
Delta's  existing  procedures  by  using  the 
term  "Federal  Reserve  System"  in 
various  sections  in  place  of  the  term 
"Federal  Wire  System"  and  the  term 
"Fed  Funds"  in  various  sections  in 
place  of  the  term  "Federal  Reserve 
Funds." 

i.  Suspension  or  Termination  of 
Operations:  The  Repo  Procedures 
provide  that  the  suspension  or 
termination  of  the  operation  of  the 
system  will  not  affect  the  terms  of  any 
existing  repo  agreement.  The  Options 
Procedures  provide  that  the  suspension 
or  termination  of  the  system  wiU  not 
affect  the  terms  of  any  existing  option 
contract  absent  the  consent  of  the 
participant  which  is  party  to  such 
contract.  The  Combined  Procedures  will 
adopt  the  language  set  forth  in  the 
Options  Procedures  which  will  be  made 
applicable  to  option  and  repo  contracts. 
Delta  does  not  beUeve  that  this 
constitutes  a  material  change  because 
the  parties  could  agree  to  modify  a 
contract  imder  either  provision. 

2.  Timing  of  Margin  Collection  and 
Monetization  of  Net  Positive  Exposure 

The  Options  Procedures  currentiy 
provide  that  a  participant  may  borrow 
from  Delta  on  an  overnight  basis  up  to 
35%  of  the  participant's  net  positive 
exposure  on  its  options  positions, 
adjusted  for  "]}erformance  margin."" 
Under  the  Combined  Procedures,  a 
participant  will  be  able  to  borrow  from 
Delta  on  an  overnight  basis  up  to  35% 
of  the  participant's  net  positive 
exposure  on  its  options  positions  and 
positions  in  term  repos. 

Each  morning  at  approximately  8:00 
a.m.  of  each  business  day.  Delta  sends 
to  each  participant  a  daily  margin  report 
which  includes  a  statement  of  tiie 
participant's  net  positive  or  negative 
exposure  as  of  the  close  of  the  prior 
business  day.^  Delta  requires  that  any 
participant  with  a  negative  exposure 
de]>osit  with  Delta  any  required  margin 
by  11:00  a.m.  of  the  morning  on  which 
the  report  is  sent.  Under  proposed 
Section  2212,  if  the  daily  margin  report 
shows  that  the  particijiant  has  a  net 
positive  exposure  after  adjustment  for 
performance  margin,  the  participant 
may  request  on  or  before  11:00  a.m.  of 
the  morning  on  which  the  report  is  sent 


•  Performance  margin  represents  an  estimate  of 
the  net  shortfall  from  the  liquidation  of  a 
participant's  positions  at  the  close  of  the  next 
business  day. 

'This  discussion  excludes  overnight  repos  wrfaich 
are  not  included  within  proposed  Section  2212. 


that  Delta  lend  to  it  on  an  overnight 
basis  cash  or  treasury  securities  to  the 
extent  available  to  Delta  with  a  value  of 
not  more  than  35%  of  the  participant's 
net  positive  exposure  after  adjustment 
for  performance  margin.  In  order  to 
make  such  overnight  loans.  Delta  will 
generally  transmit  securities  by  3:00 
p.m.  that  day  or  will  transmit  funds  by 
5:00  p.m.  that  day. 

Participants  may  wish  to  borrow 
against  their  net  positive  exposure  in 
order  to  reduce  their  exposure  to  Delta, 
to  obtain  working  capital,  or  for  other 
purposes.  Delta  does  not  believe  that 
permitting  such  borrowing  exposes  the  ■ 
clearing  system  to  any  material 
additional  risk  because  participants 
borrowing  against  their  net  positive 
exposure  remain  over-coUateralized 
with  Delta  to  the  extent  of  65%  of  their 
net  positive  exposure  with  Delta  after 
adjusting  for  performance  margin. 

3.  Waiver  of  Suspension 

Delta  proposes  that  the  waiver  of 
suspension  provisions  of  Section  401  be 
revised  to  provide  that  suspension  may 
be  deferred  not  more  than  two  hours  in 
the  event  of  a  margin,  premium,  or 
pajonent  default  and  for  such  period  as 
Delta  determines  appropriate  in  the 
event  of  a  delivery  default  if  Delta 
determines  that  the  participant  required 
to  make  delivery  has  been  unable  to 
obtain  the  security  required  to  be 
delivered  after  good  faith  effort  and  that 
such  failure  to  delivery  is  not  the  result 
of  a  change  in  the  participant's  financial 
condition.  The  proposed  change  will 
not  allow  deferral  of  suspension  beyond 
the  two  hour  period  in  the  case  of  a 
margin,  premium,  or  payment  defaultt- 
which  all  involve  the  failure  to  make 
payment.  In  the  case  of  a  delivery 
default,  however.  Delta  believes  that 
there  may  be  situations  where  the 
failure  to  deliver  is  unrelated  to  the 
participant's  financial  condition  but 
instead  results  from  the  scarcity  of  the ' 
security  required  to  be  delivered. 

4.  Annual  List  of  Participants 

Section  213  of  the  Combined 
Procedittes  will  provide  that  Delta  will 
on  an  annual  basis  send  a  list  of  current 
participants  in  the  system  to  all 
participants.  Section  213  will  make  this 
requirement,  currently  applicable  for 
repo  participants,  applicable  for  both 
options  and  repo  participants.  This  is  in 
addition  to  the  existing  requirement  that 
participants  be  notified  upon  the 
admission  or  withdrawal  of  a 
participant. 


5.  Audited  Report  of  Internal 
Accounting  Controls 

Delta's  existing  procedures  provide 
that  each  participant  is  required  to 
deliver  to  Delta  within  forty-five  days 
after  the  end  of  its  fiscal  year  an  audited 
report  of  its  financial  condition  and  its 
internal  atxounting  controls  prepared  in 
accordance  with  generally  accepted 
accounting  principles.  Certain 
participants  have  indicated  that  an 
audited  report -of  "internal  accoimting 
controls"  is  not  a  standard  requirement. 
Delta  proposes  in  Section  206  of  the 
Combined  Procedures  to  eliminate  the 
requirement  that  ptarticipants  deliver 
audited  reports  of  their  internal 
accounting  controls.  Participants  will 
continue  to  be  obligated  to  deliver  to 
Delta  aimual  audited  financial 
statements. 

6.  Allocation  of  Duties  Between  Delta 
and  the  Clearing  Bank 

Delta  has  determined  to  imdertake 
various  duties  related  to  operation  of  the 
clearing  system  instead  of  delegating 
those  duties  to  the  clearing  bank.  The 
Combined  Procedures  will  identify 
where  the  change  in  responsibilities 
affects  participants.  Under  the  proposed 
prtx»dures.  DKelta,  rather  than  the 
clearing  bank,  will  assume  the  authority 
and  obligation  to  receive,  compare,  and 
transmit  trade  reports  and  other  reports 
(Articles  23  and  30);  to  accept  trades  for 
clearance  (Sections  2303  and  3003);  to 
provide  system  software  (Section  303); 
to  calculate  and  maintain  margin 
(Article  22);  to  transmit,  receive,  and 
assign  exercise  notices  and  to  accept 
exercise  notices  for  clearance  (Article 
28);  and  to  reconcile  differences  with 
participants  (Sections  2303  and  3003). 

7.  Miscellaneous  Changes 

Section  2403  of  the  current  Repo 
Procedures  provides  that  Delta  will 
accept  a  transaction  only  if  it  is 
designated  as  delivery  veraus  payment 
llie  Combined  Procedures  wiU  clarify 
in  Section  3003  that  delivery  veraus 
payment  is  not  required  in  the  event 
that  positions  in  repo  contracts  are 
netted  pursuant  to  Section  3401  or  3402 
of  the  Combined  Procedures  (currently 
Sections  2901  and  2902  of  the  Repo 
Procedures). 

Section  304  of  the  Combined 
Procedures  will  provide  that  inspection 
by  Delta  of  participants'  records  will  be 
at  such  time  as  may  be  reasonably 
requested  by  Delta  and  that  the  scope  of 
such  inspections  will  be  limited  to 
matters  related  to  the  procedures,  the 
participant's  transactions  in  the  system, 
and  other  matters  related  to  Delta's 
business.  Sections  209(b)  and  2209(b)  of 
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Delta's  existing  Options  and  Repo 
Procedures  provide  that  as  a  condiGon 
to  participating  in  the  system,  a 
participant  must  agree  to  permit 
inspection  of  its  books  and  records.  The 
Combined  Procedures  will  provide  that 
a  participant  agrees  to  permit  inspection 
subject  to  Section  304.  This  means  that 
a  participant  only  will  be  required  to 
permit  inspections  which  relate  to  the 
Combined  Procedures,  the  participant's 
transactions  in  the  system,  and  other 
matters  related  to  Delta's  business. 

The  Repo  Procedures  currently  use 
the  terms  "repo"  and  "repurchase 
agreement"  interchangeably.  The 
Combined  Procedures  will  provide  for 
more  uniform  use  of  these  terms.  The 
term  "repurchase  agreement"  will  be 
used  in  the  following  defined  terms: 
repurchase  agreement,  reverse 
repurchase  agreement,  matching 
repurchase  agreement,  matching  reverse 
repurchase  agreement,  term  repurchase 
and  reverse  repurchase  agreements,  and 
overnight  repurchase  and  reverse 
repurchase  agreements.  The  term  "repo" 
will  be  used  in  the  following  defined 
terms:  repo  transaction,  opening  repo 
transaction,  closing  repo  transaction, 
repo  contract,  repo  position,  repo 
interest,  and  repo  rate. 

In  the  definition  of  "closing  price," 
the  reference  to  the  New  York  Fed 
publishing  quotadons  will  be  revised  to 
include  any  other  similar  reputable 
pricing  source.  This  is  in  anticipation  of 
Delta's  understanding  that  the  New 
York  Fed  will  cease  publishing  such 
quotations.  E)elta  intends  to  use  a 
pricing  source  such  as  MuUer  Data, 
Telerate,  Reuters,  or  Bloomberg  which  is 
widely  known  and  accepted  by  brokers 
and  dealers  in  treasury  securities.  Delta 
will  notify  the  Division  of  Market 
Regulation  prior  to  designating  a  new 
pricing  source. 

The  definitions  of  "letter  of  credit" 
and  "surety  bond"  will  be  revised  to 
conform  to  one  another.  Redundant 
language  in  Section  2303  of  the  existing 
Repo  Procedures  (Section  303  of  the 
Combined  Procedures)  will  be  deleted. 
The  definitions  of  "daily  margin  report" 
and  "daily  position  activity  report"  will 
be  amended  to  more  accurately  reflect 
the  tides  and  contents  of  such  reports. 

Delta's  ciurent  Options  and  Repo 
Procedures  contain  various  references  to 
custodian  bank  and  margin  accounts  for 
investment  companies,  but  the  use  of 
such  terms  is  not  consistent.  However, 
at  present,  there  are  no  registered 
investment  companies  which  have 
applied  to  become  participants  in  the 
clearing  system.  Delta  is  not  seeking 
authority  currenUy  to  admit  registered 
investment  companies  as  participants  in 
the  system.  The  Combined  Procedures 


will  revise  the  existing  Options  and 
Repo  Procedures  by  deleting  all 
references  to  registered  investment 
company,  margin  account,  and 
custodian  bank. 

The  Combined  Procedures  will  add  a 
definition  of  "correspondent  bank" 
which  is  a  term  used  but  not  defined  by 
the  Options  and  Repo  Procedures. 
"Correspondent  bank"  will  refer  to  a 
bank  designated  by  a  participant 
pursuant  to  Section  302  of  the 
Combined  Procedures  for  receipt  and 
delivery  of  money  and  securities.  The| 
Combined  Procedures  will  make  other 
definitional,  conforming,  cross- 
referencing,  spelling,  and  grammatical 
changes  which  do  not  constitute 
material  amendments  to  Delta's 
procedures,  including  changing  article 
headings  from  roman  numerals  to  arabic 
numbers. 

8.  Benefit  to  Participants 

The  Combined  Procedures  will 
benefit  participants  because  a 
participant's  exposure  for  option  and 
term  repo  transactions  and  the  margin 
required  to  be  deposited  and  maintained 
by  the  participant  will  be  based  upon  a 
single  calculation.'"  For  example,  if  a 
participant  has  a  negative  exposure  of 
$3  million  as  a  result  of  option 
transactions  entered  into  by  the 
participant  in  the  clearing  system  and  a 
positive  exposure  of  $1  million  as  a 
result  of  term  repo  transactions  entered 
into  by  the  participant  in  the  clearing 
system,  the  participant's  margin 
requirementis  will  be  determined  based 
upon  a  net  short  position  of  $2  million 
rather  than  $3  million. 

Delta  believes  the  proposed  rule 
changes  are  consistent  with  the 
requirements  of  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
Delta  and  in  particular  with  Section 
17A(b){3)(F)  of  the  Act  which  requires 
that  a  clearing  agency  be  organized  and 
its  r\iles  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
setUement  or  seciu"ities  transactions,  to 
safeguard  funds  and  securities  in  Delta's 
possession  and  control,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
setUement  of  seciirities  transactions. 
Delta  believes  that  the  combining  of  the 
Options  and  Repo  Procedures  will 
permit  wider  utilization  of  the  clearing 
system  by  participants. 


>°The  discussion  in  this  paragraph  ralates  to 
option  and  term  repo  transactions.  Exposures  writh 
respect  to  overnight  repos  ar«  subject  to  a  separate 
margin  requiremont. 


(B)  Self-Regulatory  Organization's 
Statement  on  Bunien  on  Competition 

Delta  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Delta  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Delta.  All  submissions  should 
refer  to  the  file  number  SR-DCC-97-04 
and  should  be  submitted  by  September 
24, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 


"  17  CTR  200.30-3(8X12). 
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Mafgaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  97-23261  Filed  9-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-38969;  FUe  No.  SR-NASO- 
97-23] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Registration 
Category,  Study  Outline  and 
Specification  for  Series  72 
Examination,  Government  Securities 
Representative 

August  25,  1997. 

On  April  11 ,  1997.  die  NASD 
Regulation.  Inc.  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  SecuriUes 
Exchange  Act  of  1934  ("Act") '  to  create 
a  new  category  of  representative 
registration,  the  Government  Securities 
Representative  (Series  72),  and  to 
conform  the  registration  requirements  of 
the  existing  Registered  Options 
Representative  (Series  42)  category  to 
take  into  consideration  this  new 
category.2  Notice  of  the  proposed  rule 
change,  together  with  the  substance  of 
the  proposal,  was  published  in  the 
Federal  Register.^  No  comment  letters 
were  received.  This  order  approves  the 
proposed  rule  change. 

I.  Background 

The  Government  Securities  Act  of 
1986  ("1986  Act"),  an  amendment  to  the 
Act,  required  sole  government  seciu-ities 
broker-dealers  to  register  with  the  SEC 
for  the  first  time.  The  1986  Act  also 
granted  the  NASD  authority  to  require 
associated  persons  of  such  firms  to 
register  with  the  NASD.  However,  the 
1986  Act  did  not  allow  the  NASD  to 
apply  its  qualification  examination 
standards  to  associated  persons  of 
government  securities  broker-dealers. 
Since  January  1989,  such  associated 
persons  have  been  required  to  register  as 
Government  Securities  Representatives 
or  Government  Securities  Principals, 
but  have  not  been  required  to  pass  a 


•15  U.S.C.  S78«(b)(l)  (1994). 

'On  July  1.  the  NASD  submitted  a  technicpl 
amendment.  Technical  amendments  do  not  need  to 
be  published  in  the  Federal  Register.  Letter  from 
Craig  L.  Landauer.  Associate  General  Counsel, 
NASD,  to  Karl  J.  Varner.  Esq.,  SEC,  dated  July  1. 
1997. 

>  Securities  Exchange  Act  Release  No.  38566  (May 
1.  1997).  62  FR  25683  (May  9,  1997). 


qualification  examination.  Under  a  1993 
amendment  to  the  Act,  the  NASD  was 
given  authority  to  apply  its  qualification 
standards  to  Government  Securities 
Representatives  and  Government 
Securities  Principals. 

The  proposed  rule  change  will 
establish  an  examination  qualification 
requirement  for  government  securities 
representatives.  A  person  may  qualify  to 
sell  government  securities  by  passing 
the  existing  Series  7  examination  or  the 
new  Series  72  examination.  The 
proposed  rule  change  replaces  current 
Rule  1112,  which  was  adopted  in  1989. 

NASD  Regulation  has  determined  to 
permit  persons  who  have  been 
registered  with  the  NASD  as  a 
government  securities  representative  for 
two  years  prior  to  the  effective  date  of 
the  rule  vrill  not  have  to  take  the 
examination  imless  they  are  subject  to  a 
statutory  disqualification  as  defined  in 
Section  3(a)(39)  of  the  Act  or  in  the  last 
years  have  been  subject  to  a  suspension 
or  fine  of  $5,000  or  more  imposed  by  a 
securities  or  commodities  regulator. 

Currently,  individuals  who  sell  OTC 
options  on  government  securities  are 
not  required  to  pass  a  qualification 
examination.  The  proposed  rule  change 
also  vdll  amend  Rule  1032(d)  for 
Registered  Options  Representatives  to 
establish  registration  and  qualification 
requirements  for  such  individuals,  and 
to  add  the  Series  72  Examination  to  the 
list  of  the  those  examinations  which 
prequalify  an  individual  to  take  the 
Limited  Representative — Options 
(Series  42)  Examination.  A  person 
selling  OTC  options  on  government 
securities  would  be  required  to  pass  the 
new  Series  72  examination  and  the 
existing  Series  42  examination. 

The  Series  72  examination  will 
consist  of  one  himdred  (100)  questions. 
Candidates  will  have  three  hours  to 
complete  the  examination.  The  passing 
score  for  the  examination  will  be  70%. 
The  NASD  will  not  begin  using  the 
examination  until  September  of  1997. 

n.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Sections  15A(b)(6)  and 
15A(g)(3)  of  die  Act  in  Uiat  Uie  NASD 
is  required  to  prescribe  standards  of 
training,  experience  and  competence  for 
persons  associated  vdth  NASD 
members.  Pursuarvl  to  this  statutory 
obligation,  the  NASD  develops  and 
administers  examinations  to  establish 
that  persons  associated  with  NASD 
members  have  attained  specified  levels 
of  competence  and  knowledge. 

Pursuant  to  this  statutory  obligation, 
NASD  Regulation  administers 
examinations  developed  by  NASD 


Regulation  and  other  self-regulatory 
oi^anizations  Section  15A(g)(3)  of  the 
Act  to  prescribe  standards  of  training, 
experience  and  competence  for  persons  * 
associated  with  NASD  members. 

The  proposed  rule  change  is 
consistent  with  the  format  of  the  other 
NASD  limited  registration  categories. 
This  proposed  rule  change  will  change 
the  language  of  Rule  1032(d)  Registered 
Option  Representative  so  that  it  is 
similar  to  the  language  used  in  the  other 
registration  categories  in  Rule  1032. 

This  provision  is  consistent  with 
previous  practice  in  permitting  persons 
who  have  achieved  a  certain  level  of 
experience  in  a  segment  of  the  securities 
industry  to  be  "grandfathered"  if  a  new 
qualification  examination  is  adopted  for 
that  particular  industry  segment. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act,  that  the 
proposed  rule  change,  SR-NASD-97- 
23,  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  97-23259  Filed  9-2-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38975;  File  No.  SR-MASO- 
97-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Short  Sale 
Rule 

August  26,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934    •    ■ 
("Act")  1  and  Rule  19b-4  2  tiiereunder. 
notice  is  hereby  given  that  on  August 
14, 1997,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


« 17  CFR  200.30-3(a)(12Kl997). 
«15U.S.C.S78s(b)(l)(1994). 
'  17  CFR  240.19b-4(1997). 
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L  S«lf-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Rule  IM-3350  to  provide  that  a  "legal" 
short  sale  must  be  effected  at  a  price 
equal  to  or  greater  than  the  offer  price 
when  the  inside  spread  is  less  than  *Ae. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

IM-3350  Short  Sale  Rule 

(a)  No  Change. 

(b)(1)  Rule  3350  requires  that  no 
member  shall  effect  a  short  sale  for  the 
account  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market 
seciirity  at  or  below  the  current  best 
(inside)  bid  when  the  ciurent  best 
(inside)  bid  as  displayed  by  The  Nasdaq 
Stock  Market  is  below  the  preceding 
best  (inside)  bid  in  the  security.  The 
Association  has  determined  that  in 
order  to  effect  a  "legal"  short  sale  when 
the  current  best  bid  is  lower  than  the 
preceding  best  bid  the  short  sale  must 
be  executed  at  a  price  of  at  least  Vis 
point  above  the  current  inside^id  when 
the  current  inside  spread  is  'Ae  point  or 
greater.  The  last  sale  report  for  such  a 
trade  would,  therefore,  be  above  the 
inside  bid  by  at  least  Vie  of  a  point.  If 
the  current  spread  is  less  than  'As  of  a 
point,  however,  the  short  sale  must  be 
executed  at  a  price  equal  to  or  greater 
than  the  current  inside  offer  price. 

(2)  Moreover,  the  Association  believes 
that  requiring  short  sales  to  be  a 
minimum  increment  of  Vis  point  above 
the  bid  when  the  current  spread  is  'Aa 
or  greater  and  equal  to  or  greater  than 
the  offer  when  the  current  spread  is  less 
than  'Aa  ensures  that  transactions  are 
not  efiiscted  at  prices  inconsistent  with 
the  underlying  purpose  of  the  Rule.  It 
would  be  inconsistent  with  Rule  3350 
fm  a  member  or  customer  to  cause  the 
inside  spread  for  an  issue  to  narrow 
when  the  current  best  bid  is  lower  than 
the  preceding  best  bid  (e.g.,  lowering  its 
offer  to  create  an  inside  spread  less  than 
Vie)  for  the  purpose  of  facilitating  the 
Kcecution  of  a  short  sale  at  a  price  less 
than  'Aa  above  the  inside  bid. 

n.  Self-Ragulatory  Organizatkm's 
Statement  of  the  Purpoae  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  conceming 
the  purpose  of,  and  basis  for,  the 
profKJsed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


•in  Item  FV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
secdons  A,  B  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  NASITs  short  sale  rule  ^  prohibits 
member  firms  from  effecting  short 
sales  ^  at  or  below  the  current  bid  as 
disseminated  by  Nasdaq  whenever  that 
bid  is  lower  than  the  previous  inside 
bid.*  The  rule  currenUy  provides  that  a 
short  sale  is  a  "legal"  short  sale  in  a 
"down"  bid  situation  if  it  is  effected  at 
a  price  at  least  Vis  above  the  inside  bid 
("Minimum  Increment  Rule").  The 
Minimum  Increment  Rule  was 
implenoented  to  ensure  that  short  sales 
were  not  effected  at  prices  so  close  to 
the  inside  bid  during  down  markets  that 
the  short  sales  were  inconsistent  with 
the  underlying  purposes  of  the  short 
sale  r\ile  (i.e.  to  prohibit  market 
destabilizing  and  abusive  short  sales  in 
declining  markets). 

Now  that  all  Nasdaq  stocks  can 
potentially  trade  with  a  Vis  spread  or 
less,  due  to,  among  other  things,  the 
new  SEC  Order  Handling  Rules,  and  in 
light  of  the  movement  toward  smaller 


'Tha  short  uls  nils  was  origuiaUy  adoptad  in 
)uDe  of  1994  for  Nasdaq  National  Market  securitiea 
oa  a  pilot  basis  with  a  termination  date  of  March 
5. 1996.  Sacuritie*  Exchange  Act  Release  No.  34277 
[June  29.  1994).  59  FR  34885  (July  7.  1994)  (File  No. 
SR-NASD-92-121.  The  pilot  was  subaequenlly 
extended  through  October  1,  1997.  Securities 
Exchange  Act  Release  No.  37917  (November  1. 
1996).  61  FR  57934  (November  8,  1996)  (File  No. 
SR-NASD-96-41].  See  alto  Securities  Exchange 
Act  Release  No.  36171  (August  30.  1995).  60  FR 
46651  (September  7.  1995)  [File  No.  SR-NASD-9S- 
35):  Sacoribas  Exchange  Act  Release  No.  37492 
(July  29.  1996).  61  FR  40«#3  (August  5.  1996)  (File 
No.  SR-NASD-96-301:  Securities  Exchange  Act 
Raleate  No.  37917  (November  1,  1996).  61  FR  57934 
(Novamber  8. 1996)  (File  No.  SR-NASD-96-tl|.  On 
August  8.  1997.  the  NASD  submitted  a  proposed 
rule  change  (SR-NASD-97-58)  to  the  Commission 
to  implement  the  short  sale  rule  on  a  permanent 
basis. 

*  A  short  sale  is  a  sale  of  a  security  which  the 
seller  does  not  own  or  any  sale  which  is 
consummated  by  the  delivery  of  a  security 
borrowed  by,  or  for  the  account  of,  the  seller.  To 
datmwiam  mttathm  a  sale  i*  •  abort  sale,  members 
uwwl  mitmtm  to  Iha  daHiilHne  of  ■  "short  sale" 
contalnad  in  Securities  Exchange  Act  Rule  3b-3, 17 
CFR  240.3b-3,  which  rule  is  incorporated  into 
NMdaq's  short  sale  rule  as  NASD  Rule  3350(kNl ). 

*Nasdaq  calculates  the  inside  bid  or  best  bid  frtun 
all  market  makers  in  the  security  (including  bids  on 
behalf  of  exchanges  trading  Nasdaq  securities  on  an 
unlisted  trading  privileges  basis),  and  disseminates 
symbols  to  denote  whether  the  current  inside  bid 
is  an  "up  bid"  or  a  "down  bid."  Specifically,  an 
"up  bid"  is  denoted  by  a  green  "up"  arrow  and 
"down  bid"  is  denoted  by  a  red  "down"  arrow. 
Accordingly,  absent  an  exemption  from  the  rule,  a 
■■■bar  cannot  effect  a  short  sale  at  or  below  the 
imUm  bid  for  a  security  in  its  proprietary  account 
or  •  ctistomar's  account  if  there  is  a  red  arrow  next 
to  the  security's  symbol  on  the  screen. 


minimum  quotation  variations 
generally,  consideration  was  given  to 
modifying  the  Minimum  Increment  Rule 
for  stocks  with  an  inside  spread  less 
than  Vis. 

Accordingly,  the  NASD  is  proposing 
an  amendment  to  the  Minimum 
Increment  Rule  to  provide  that  a  "legal" 
short  sale  must  be  effected  at  a  price 
equal  to  or  greater  than  the  offer  price 
when  the  inside  spread  is  less  than  Vie. 
There  would  be  no  change  to  the  airrent 
definition  for  stocks  with  a  spread  of  Vie 
or  greater.  For  example,  if  the  inside 
market  for  ABCD  is  10'/<i4-10Vie.  a  legal 
short  sale  in  a  down  market  would  have 
to  be  effected  at  a  price  to  or  greater 
than  lOVie  (i.e..  Vie  above  the  current 
inside  bid).  However,  if  the  inside 
market  is  5>/S2-5V32,  a  legal  short  sale  in 
a  down  market  could  be  effected  at  a 
price  equal  to  the  inside  offer  5%2. 

In  addition,  to  help  ensure  that 
market  participants  do  not  adjust  their 
quotations  to  circimivent  the  short  sale 
rule,  the  NASD  is  proposing  an 
amendment  to  the  Minimum  Increment 
Rule  to  provide  that  a  market  maker  or 
customer  could  not  bring  about  or  cause 
the  inside  spread  for  a  stock  to  narrow 
in  a  declining  market  [e.g.,  lowering  its 
offer  to  create  an  inside  spread  less  than 
Vis)  for  the  purpose  of  facilitating  the 
execution  of  a  short  sale  at  a  price  less 
than  Vis  above  the  inside  bid. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act.»  Section  15A(tt)(6)  requires  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  res{>ect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  maricet  Given  the  existence  of  the 
short  sale  rule,  the  proposed  rule  change 
is  necessary  to  preserve  the  short  sale 
rule's  underlying  purpose  and  effioct 
when  the  inside  spread  is  less  than  ^e. 

B.  Self-Regulatory  Organization's  . 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


•  15  U.S.C  S  78o(bN6)  (1W4). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice* in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  whibh  the  NASD  consents,  the 
Commission  -will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoiUd  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
.  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vriXh  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NASD's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-NASI>-97-5g  and  should  be 
submitted  by  September  24, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

IFR  Doc.  97-23342  Filed  &-2-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftolene  No.  34-38979;  Rl«  No.  SR-NASD- 
07-sq 

Self'Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Requesting  Permanent 
Approval  of  ttie  NASD's  Short  Sale 
Ruto 

August  26, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")*  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  August 
11, 1997,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  n. 
and  in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  implement 
its  short  sale  rule  ("Rule")  on  a 
permanent  basis.  The  text  of  the 
proposed  rule  change  is  as  follovtrs. 
Additions  are  italicized;  deletions  are 
bracketed. 


SASD  Rule  3350 

•        •        •        •        « 

(k)(3)[(A)  Until  February  1, 1996.  the 
term  qualified  market  maker  shall  mean 
a  registered  Nasdaq  market  maker  that 
has  maintained,  without  interruption, 
quotations  in  the  subject  security  for  the 
preceding  20  business  days. 
Notwithstanding  the  20-day  f>eriod 
specified  in  this  subsection,  after  an 
offering  in  a  stock  has  been  publicly 
announced,  a  registration  statement  has 
been  filed,  or  a  merger  or  acquisition 
involving  two  issues  has  been 
announced,  no  market  maker  may 
register  in  the  stock  as  a  qualified 
market  maker  unless  it  meets  the 
requirements  set  forth  below: 

(i)  For  secondary  offerings,  the 
offering  has  become  effective  and  the 
market  maker  has  been  registered  in  and 
maintained  quotations  without 
interruption  in  the  subject  security  for 
40  calendar  days; 

(ii)  For  initial  public  jCferings.  the 
market  maker  mav  legister  in  the 


'  17  CFR  200.3O-3(aNl2)  (1997). 


>  IS  U.S.a  §  7Ss(bXl)  (1094). 
«17Cn»  240.19b-*  (1997). 


offering  and  immediately  become  a 
qualified  market  maker;  provided 
however,  that  if  the  mailcet  maker 
withdraws  on  an  unexcused  basis  from 
the  security  within  the  first  20  days  of 
the  offering,  it  shall  not  be  designated  as 
a  qualified  market  maker  on  any 
subsequent  initial  public  offerings  for 
the  next  10  business  days; 

(iii)  After  a  merger  or  acquisition 
involving  an  exchange  of  stock  has  been 
publicly  annoimced  and  not  yet 
consimimated  or  terminated,  a  market 
maker  may  immediately  register  in 
either  or  bothtof  the  two  affected 
securities  as  a  qualified  market  maker 
pursuant  to  the  same-day  registration 
procedures  in  Rule  4611;  provided, 
however,  that  if  the  market  maker 
withdraws  on  an  imexcused  basis  from 
any  stock  in  which  it  has  registered 
pursuant  to  this  subsection  within  20 
days  of  so  registering,  it  shall  not  be 
designated  as  a  qualified  market  maker 
pursuant  to  this  subparagraph  (3)  for 
any  subsequent  merger  or  acquisition 
announced  within  three  months 
subsequent  to  such  unexcused 
withdrawal. 

(B)  for  purposes  of  this  subparagraph 
(3),  a  market  maker  will  be  deemed  to 
have  maintained  quotations  without 
interruption  if  the  market  maker  is 
registered  in  the  security  and  has 
continued  publication  of  quotations  in 
the  security  through  the  Nasdaq  on  a 
continuoiis  basis;  provided  however, 
that  if  a  market  maker  is  granted  an 
excused  withdrawal  piusuant  to  the 
requirements  of  Rule  4619,  the  20 
business  day  standard  will  be 
considered  uninterrupted  and  vnll  be 
calculated  without  regard  to  the  period 
of  the  excused  withdrawal.  Beginning 
February  1, 1996,  t]7Tie  term  qualified 
market  maker  shall  mean  a  registered 
Nasdaq  market  maker  that  meets  the 
criteria  for  a  Primary  Nasdaq  Market 
Maker  as  set  forth  in  Rule  4612. 

[(1)  This  section  shall  be  in  effect  until 
October  1, 1997.) 

n  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  parts  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Background  and  Description  of  the 
NASD's  Short  Sale  Rule 

On  June  29. 1994,  the  SEC  approved 
the  rule  applicable  to  short  sales  ^  in 
Nasdaq  National  Market  ("NNM") 
securities  on  an  eighteen-month  pilot 
basis  through  March  5.  1996.*  The  Rule 
prohibits  member  firms  from  effecting 
short  sales  at  or  below  the  current  inside 
bid  as  disseminated  by  Ndsdaq 
whenever  that  bid  is  lower  than  the 
previous  inside  bid.*  The  Rule  is  in 
effect  during  normal  domestic  market 
hours  (9:30  a.m.  to  4:00  p.m.,  Eastern 
Time). 

j.  Market  Maker  Exemption 

In  order  to  ensiue  that  market  maker 
activities  that  provide  liquidity  and 
continuity  to  the  market  are  not 
adversely  constrained  when  the  Rule  is 


>  A  short  tale  is  a  sale  of  a  Mcurity  which  the 
aallar  does  not  own  or  any  sale  which  is 
conaununated  by  the  delivery  of  a  security 
borrowed  by.  or  for  the  account  of.  the  seller.  To 
determine  whether  a  sale  is  a  short  sale  members 
must  adhere  to  the  definition  of  a  "short  sale" 
coDtaioed  in  Rule  3b-3  of  the  Act.  which  rule  ia 
incorporated  into  Nasdaq's  Rule  by  NASD  Rule 
3350(k)(l). 

*  Securities  Exchange  Act  Release  No.  34277 
Oune  29,  1994).  59  FR  34885  (July  7,  1994)  (File  No. 
SR-NASD-92-12)  ("Short  Sale  Rule  Approval 
Order").  The  termination  dale  for  the  pilot  program 
for  the  Rule  was  subsequently  extended  through 
October  1.  1997.  Specifically,  the  termination  date 
was  extended  twice  due  to  delays  in  the 
implementation  of  the  NASD's  Primary  Market 
Mtka  Standards.  Securities  Exchange  Act  Release 
No.  36532  (November  30.  1995).  60  FR  62519 
(December  6. 1995)  (File  No.  SR-NASD-9&-58I:  see 
also  Securities  Exchange  Act  Release  No.  36171 
(August  30.  1995).  60  FR  46651  (September  7. 1995) 
(File  No.  SR-NASD-95-351.  The  most  recent 
•xtansion  of  the  pilot  program  through  October  1 , 
1907.  was  approved  by  the  SEC  to  afford  the  NASD 
■  bener  opportunity  to  examine  the  effectiveness  of 
the  Rule  and  the  impact  of  the  market  maker 
exemption  from  the  Rule.  Securities  Exchange  Act 
RalMte  No.  37917  (November  1.  1996).  61  FR  57934 
(November  8. 1996)  (File  No.  SR-NASD-96-411.  In 
this  connection,  in  order  to  enhance  its  ability  to 
examine  the  impacts  of  the  market  maker 
exemption,  the  NASD  received  SEC  approval  of  its 
proposal  to  require  market  makers  to  mark  their 
ACT  rapocts  to  denote  when  they  have  relied  on  the 
wmkM  maker  exemption.  Securities  Exchange  Act 
RalMse  No.  38240  (February  5.  1997).  62  FR  6290 
(Fabniary  11,  1997)  (File  No.  SR-NASD-96-521. 

*  Nasdaq  calculates  the  inside  bid  or  best  bid  from 
ail  market  makers  in  the  security  (including  bids  on 
behalf  of  exchanges  trading  Nasdaq  securities  on  an 
unlisted  trading  privileges  basis)  and  disseminates 
symbols  to  denote  whether  the  current  inside  bid 

is  an  "up  bid"  or  a  "down  bid."  Specifically,  an 
"up  bid"  is  denoted  by  a  green  "up"  arrow  and  a 
"down  bid"  is  denoted  by  a  rod  "down"  arrow.  To 
effect  a  "legal"  short  sale  on  a  down  bid,  the  ibort 
sale  must  be  executed  at  a  price  at  least  a  'Aath  of 
a  point  above  the  current  inside  bid.  Conversely,  if 
the  security's  symbol  has  a  green  up  arrow  next  to 
it,  members  can  effect  short  sales  in  the  security 
without  any  restrictions. 


invoked,  the  Rule  provides  an 
exemption  to  "qualified"  Nasdaq  market 
makers.  Even  if  a  market  maker  is  able 
to  avail  itself  of  the  qualified  market 
maker  exemption,  it  can  only  utilize  the 
exemption  from  the  Rule  for 
transactions  that  are  made  in  connection 
with  bona  fide  market  making  activity. 
If  a  market  maker  does  not  satisfy  the 
requirements  for  a  qualified  market 
maker,  it  can  remain  a  market  maker  in 
the  Nasdaq  system,  although  it  can  not 
take  advantage  of  the  exemption  frt>m 
the  Rule. 

Since  the  rule  has  been  in  effect,  there 
have  been  three  methods  used  to 
determine  whether  a  market  maker  is 
eligible  for  the  market  maker  exemption. 
Specifically,  from  September  4.  1994 
through  February  1,  1996.  Nasdaq 
market  makers  who  maintained  a 
quotation  in  a  particular  NNM  security 
for  20  consecutive  business  days 
without  interruption  were  exempt  from 
the  Rule  for  short  sales  in  that  security, 
provided  the  short  sales  were  made  in 
connection  with  bona  fide  market 
making  activity  (the  "20-day"  test). 
From  February  1,  1996  until  the 
February  14, 1997,  the  "20-day"  test 
was  replaced  with  a  four-part 
quantitative  test  known  as  the  Nasdaq 
Primary  Market  Maker  ("PMM") 
Standards.6  On  February  14,  1997,  the 
PMM  standards  were  waived  for  all 
NNM  securities  due  to  the  effects  of  the 
SEC's  Order  Handling  Rules  and 
corresponding  NASD  rule  change  and 
system  modifications  on  the  operation 
of  the  four  quantitative  standards.^  For 
example,  among  other  affects,  the 
requirement  that  market  makers  display 
customer  limit  orders  adversely  effected 
the  ability  of  market  makers  to  satisfy 
the  "102%  Average  Spread  Standard." 
Nasdaq  is  presently  in  the  process  of 
formatting  revised  PMM  standards  that 
focus  principally  on  whether  a  market 
maker  ia  a  "net"  provider  of  liquidity. 


While  all  registered  market  makers  are 
presently  eligible  for  the  market  maker 
exemption,  in  the  event  that  Nasdaq 
implements  revised  PMM  standards,  the 
ability  of  a  member  firm  to  achieve  and 
in<«<nh«in  PMM  Status  in  80  percent  of 
the  NNM  issues  in  which  it  is  registered 
can  also  have  the  following  corollary 
effects,  as  was  the  case  when  the  PMM 
standards  were  in  effect  from  February 
1, 1996  through  February  14, 1997. 

a.  Existing  NNM  Securities:  if  a 
member  firm  is  a  PMM  in  80  percent  or 
more  of  the  securities  in  which  it  has 
registered,  the  firm  may  immediately 
become  a  PMM  [i.e..  qualified  market 
maker)  in  a  NNM  security  by  registering 
and  entering  quotations  in  that  issue.  If 
the  memt)er  firm  is  not  a  PMM  in  at 
least  80  percent  of  its  stocks,  it  may 
become  a  PMM  in  that  stock  if  it 
registers  in  the  stock  as  a  regular  Nasdaq 
market  maker  and  satisfies  the  PMM 
qualification  standards  for  the  next 
review  period. 

b.  Initial  Public  Offerings  ("IPOs"):  if 
a  member  firm  has  obtained  PMM  status 
in  80  percent  or  more  of  the  stocks  in 
which  it  has  registered,  the  firm  may 
immediately  become  a  PMM  in  an  IPO 
by  registering  and  entering  quotations  in 
the  issue.  However,  if  the  firm:  (1) 
Withdraws  from  the  IPO  on  an 
unexcused  basis  any  time  during  the 
calendar  month  in  which  the  IPO 
commenced  trading  on  Nasdaq  or  (2) 
fails  to  meet  the  PMM  standards  for  the 
month  in  which  the  IPO  commenced 
trading  on  Nasdaq,^  then  the  firm  is 
precluded  from  becoming  a  PMM  in  any 
other  IPO  for  ten  business  days 
following  the  unexcused  withdrawal  or 
failure  to  meet  the  PMM  standards  ("10- 
day  rule").* 

c.  Merger  and  Acquisition  Situations: 
after  a  merger  or  acquisition  is 
aimounced,  a  market  maker  that  is  a 
PMM  in  one  stock  may  immediately 
become  a  PMM  in  the  other  stock  by 
registering  and  entering  quotations  in 
that  issue. 


•  Under  the  PMM  Standards,  a  market  maker  was 
required  to  satisfy  at  least  two  of  the  following  four 
criteria  each  month  to  be  eligible  for  an  exemption 
from  the  Rule:  (1)  The  market  maker  must  be  at  the 
best  bid  or  best  offer  as  shown  on  Nasdaq  no  less 
than  35  percent  of  the  time:  (2)  the  market  maker 
must  maintain  a  spread  no  greater  than  102  percent 
of  the  average  dealer  spread:  (3)  no  more  than  50 
percent  of  the  market  maker's  quotation  updates 
may  occur  without  beiug  accompanied  by  a  trade 
execution  of  at  least  one  unit  of  trading:  or  (4)  the 
market  maker  executes  1'^  times  its 
"proportionate"  volume  in  the  stock.  If  a  PMM  did 
not  satisfy  the  threshold  standards  after  a  particular 
review  period,  the  market  maker  lost  its  designation 
as  a  PMM  (i.e.  the  "P"  next  to  its  market  maker 
identification  was  removed).  Market  makers  could 
requalify  for  designation  as  a  PMM  by  satisfying  the 
threshold  standards  in  the  next  review  period. 

'  Securities  Exchange  Act  Release  No.  38294 
(February  14.  1997).  62  FR  8289  (February  24. 1997) 
(File  No.  SR-NASD-97-071. 


*On  |une  20. 1996,  the  NASD  submitted  a  rule 
filing  to  the  SEC  that  clarified  the  applicable  PMM 
review  period  for  IPOs  listed  during  the  last  five 
business  days  of  a  month.  Securities  Exchange  Act 
Releue  No.  37426  (July  11. 1996),  61  FR  37521  (FUe 
SR-NASD-96-251. 

•The  PMM  rule  also  has  provisions  applicable  to 
secondarv-  offerings.  Specifically,  unless  a  market 
maker  is  registered  in  a  security  prior  to  the  time 
a  secondary  offering  in  that  stock  has  been  publicly 
announced  or  a  registration  statement  has  been 
filed,  it  caimot  become  a  PMM  in  the  stock  unless: 
(1)  The  secondary  offering  has  become  effective  and 
the  market  maker  has  satisHed  the  PMM  standards 
between  the  time  the  market  maker  registered  in  the 
security  aiid  the  time  the  offering  became  effective 
or  (2)  the  market  maker  has  satisfied  the  PMM 
standards  for  40  calendar  days.  Managers  and  co- 
managers  of  secondary  offerings  can  register  and 
immediately  become  a  PMM  in  an  issue  prior  to  the 
effective  date  of  the  secondary  offering,  however. 
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U.  Options  Market  Maker  Exemption 

In  an  effort  to  not  constrain  the 
legitimate  hedging  needs  of  options 
market  makers,  the  Rule  also  contains  a 
limited  exception  for  standardized 
options  market  makers.  Specifically, 
under  the  Rule,  an  NASD  member  may 
execute  a  short  sale  for  the  accoimt  of 
an  equity  option  market  maker  or  an 
index  option  market  maker  that  would 
otherwise  be  in  contravention  of  the 
Rule  as  long  as:  (1)  The  short  sale  is  an 
"exempt  hmige  transaction";^^*  and  (2) 
the  options  market  maker  is  registered 
with  a  "qualified  options  exchange"  >* 
as  a  "qualified  options  market  maker"  *2 
in  a  stock  options  class  overlying  a 
NNM  security  or  in  an  options  class 
overlying  a  "qualified  stock  index."  *3 

Ui.  Warrant  Market  Maker  Exemption 

The  Rule  also  contains  an  exemption 
for  warrant  market  makers  similar  to  the 


'"  For  equity  option  market  makers,  an  "exempt 
hedge  transaction"  is  defined  to  be  a  short  sale  in 
a  NNM  security  that  was  effected  to  hedge,  and  in 
fact  serves  to  hedge,  an  existing  offsetting  optioiu 
position  or  an  offsetting  options  position  that  was 
created  in  a  transaction(s)  contemporaneous  with 
the  short  sale,  provided  that  when  establishing  the 
short  position  the  options  market  maker  receives,  or 
is  eligible  to  receive,  good  faith  margin  pursuant  to 
Section  220.12  of  Regulation  T  under  the  Act.  For 
index  op^on  market  makers,  an  "exempt  hedge 
transaction"  is  defined  to  be  a  short  sale  in  a  NNM 
security  that  was  effected  to  hedge,  and  in  fact 
serves  to  hedge,  an  existing  offsetting  stock  index 
.  options  positfon  or  an,  offsetting  stock  index  optioiu 
position  that  was  created  in  a  trans8ction(s) 
contemporaneous  with  the  short  sale,  provided  that: 

(1)  The  security  sold  short  must  be  a  component 
security  of  the  index  underlying  such  index  option; 

(2)  the  index  underlying  such  offsetting  index 
options  position  is  a  "qualified  stock  index":  and 

(3)  the  dollar  value  of  all  exempt  short  sales  effected 
to  hedge  the  offsetting  stock  index  options 
position(s)  does  not  exceed  the  aggregate  current 
index  value  of  the  ofSsetting  options  position(s). 

"  A  "qualified  options  exchange"  is  defined  to  be 
a  national  securities  exchange  that  has  received  SEC 
approval  of  its  rules  and  procedures  governing:  (1) 
liie  designation  of  options  market  makers  as 
qualified  options  market  makers;  (2)  the 
surveillance  of  its  market  makers'  utilization  of  the 
.  exemption;  and  (3)  authorization  of  the  NASD  to 
withdraw,  suspend,  or  modify  the  designation  of  a 
qualified  options  market  maker  in  the  event  that  the 
options  exchange  determines  that  the  qualified 
options  market  maker  has  failed  to  comply  with  the 
terms  of  the  exemption  and  the  exchange  believes 
that  such  action  is  warranted  in  light  of  the 
substantial,  willful,  or  continuing  nature  of  the 
violation.  All  national  sectirities  exchanges  that 
trade  standardized  options  are  "qualified  options 
exchanges." 

"An  options  market  maker  is  a  "qualified 
options  market  maker"  if  it  has  been  appointed  as 
such  by  a  qualified  options  exchange. 

"A  "qualified  stock  index"  is  defined  to  be  a 
stock  index  that  includes  one  or  more  NNM 
securities,  provided  that  more  than  10%  of  the 
weight  of  the  index  is  accounted  for  by  NNM 
securities.  In  addition,  qualified  stock  indexes  are 
reviewed  as  of  the  end  of  each  calendar  quarter,4md 
an  index  would  cease  to  qualify  if  the  value  of  the 
index  represented  by  one  or  more  NNM  securities 
was  less  than  8  percent  at  the  end  of  any 
subsequent  calendar  quarter. 


one  available  for  options  market  makers. 
To  be  eligible  for  the  exemption,  a 
warrant  maiket  maker  must  be 
registered  as  a  market  maker  in  the 
warrant  and  the  short  sale  must  be  an 
"exempt  hedge  transaction"  ^*  that 
results  in  a  fully  hedged  position. 
However,  any  short  sale  by  a  warrant 
market  maker  unrelated  to  normal 
warrant  market  maker  activity,  such  as 
index  arbitrage  or  risk  arbitrage  that  in 
either  case  is  independent  of  a  warrant 
market  maker's  market  making 
functions,  is  not  considered  an  "exempt 
hedge  transaction." 

iv.  Exemptions  Comparable  to  Those 
Contained  in  Rule  lOa-1  Under  The  Act 

The  Rule  also  incorporates  seven 
exemptions  contained  in  Rule  lOa-1 
under  the  Act "  ("Rule  lOa-1")  that  are 
relevant  to  trading  on  Nasdaq. 
Specifically  the  Rule  exempts: 

•  Sales  by  a  broker-dealer  for  an 
account  in  which  it  has  no  interest  and 
that  is  marked  long; 

•  Any  sale  by  a  market  maker  to  ofiiset 
odd-lot  orders  of  customers; 

•  Any  sale  by  any  person,  for  an 
accoimt  in  which  he  has  an  interest,  if 
such  person  owns  the  security  sold  and 
intends  to  deliver  such  securities  as 
soon  as  possible  without  undo 
inconvenience  or  expense; 

•  Sales  by  a  member  to  liquidate  a 
long  position  which  is  less  than  a  roimd 
lot,  provided  the  sale  does  not  change 
the  member's  position  by  more  than  one 
unit  of  trading  (100  shares); 

•  Short  sales  effiected  by  a  person  in 
a  special  arbitrage  accoimt;'^ 

•  Short  sales  effected  by  a  person  in 
a  special  international  arbitrage 
account;^'  and 


'*  An  "exempt  hedge  transaction"  is  a  short  sale 
in  a  NNM  security  that  was  effected  to  hedge,  and 
in  fact  serves  to  hedge,  an  existing  offsetting 
warrant  position  that  was  created  in  a  transaction 
contemporaneous  with  the  short  sale. 

>»  17  CFR  240.10a-l  (1997). 

>*  In  order  to  fall  within  this  exempition,  the 
person  effecting  the  short  sale  must  then  own 
another  security  by  virtue  of  which  the  person  is. 
or  presently  will  be  entitled  to  acquire  an 
equivalent  number  of  securities  of  the  same  class 
of  securities  sold  short,  provided  the  short  sale,  or 
the  purchase  which  such  sale  offsets  is  effected  for 
the  bona  fide  purpose  of  profiting  from  a  current 
difference  between  the  price  of  the  security  sold 
short  and  the  security  owned,  and  such  right  of 
acquisition  was  originally  attached  to  or 
represented  by  another  security  or  was  issued  to  all 
the  holders  of  any  such  class  of  securities  of  the 
issuer. 

"In  order  to  fall  within  this  exemption,  the  short 
sale  must  be  effected  for  the  bona  fide  purpose  of 
profiting  from  a  current  difference  between  the 
price  of  such  security  on  a  securities  market  not 
within  or  subiect  to  the  jurisdiction  of  the  United 
States  and  a  securities  market  subject  to  the 
jurisdiction  of  the  United  States,  provided  the 
person  at  the  time  of  such  sale  knows  or,  by  virtue 
of  infonnation  currently  received,  has  reasonable 


•  Short  sales  by  an  underwriter  or 
any  member  of  the  distribution 
syndicate  in  connection  with  the  over- 
allotment  of  securities,  or  any  lay-off 
sale  by  such  a  person  in  connection 
with  a  distribution  of  securities  rights 
pursuant  to  Rule  lOb-18  under  the  Act 
or  a  standby  underwriting  commitment 

The  Rules  also  provides  that  a 
member  not  ciurenUy  roistered  as  a 
Nasdaq  market  maker  in  a  security  that 
has  acquired  the  security  while  acting  in 
the  capacity  of  a  block  positioner  shall 
be  deemed  to  own  such  security  for  the 
purposes  of  the  Rule  notwithstanding 
that  such  member  may  not  have  a  net 
long  position  in  such  secxuity,  if  and  to 
the  extent  that  such  member's  short 
position  in  such  security  is  subject  to 
one  or  more  ofbetting  positions  created 
in  the  course  of  bona  fide  arbitrage,  risk 
arbitrage,  or  bona  fide  hedge  activities. 
In  addition,  the  NASD  has  recognized 
that  SEC  staff  interpretations  to  Rule 
lOa-1  dealing  with  liquidation  of  index 
arbitrage  positions '"  and  an 
"international  equalizing  exemption"  ** 
are  equally  applicable  to  the  NASD's 
Rule. 

V.  Interpretations  of  the  NASD's  Short 
Sale  Rule 

In  conjunction  with  the  adoption  of 
the  Rule,  the  NASD  also  issued  three 
Interpretations  by  the  NASD  Board  of 
Governors  dealing  with  the  Rule.    . 
Interpretation  A  to  the  Rule  clarifies 
some  of  the  factors  that  will  be  taken 
into  consideration  when  reviewing 
market  making  activity  that  may  not  be 
deemed  to  be  bona  fide  market  making 
activity  and,  therefore,  not  exempt  &t>m 
the  Rule's  application.^"  Interpretation 


groimds  to  believe  that  an  offering  enabling  a 
person  to  cover  such  sale  is  then  available  to  the 
person  in  such  foreign  securities  market  and 
intends  to  accept  such  offer  immediately. 

'•In  1986.  the  SEC  took  a  "no  action"  position 
that  allows  broker-dealers  to  sell  short  on  a  down 
tick  while  liquidating  index  arbitrage  positions 
under  certain  conditions.  This  no-action  position 
was  clarified  in  a  later  SEC  Release  and  the  SEC  has 
proposed  to  amend  Rule  lOa-1  to  incorporate  this 
interpretation.  Securities  Exchange  Act  Release  No. 
30772  (June  3.  1992).  57  FR  24415  (June  9,  1992) 
(FUeNo.  S7-13-921 

'"Specifically,  the  NASD  has  interpreted  its  Rule 
to  provide  that  any  person  can  sell  a  foreign 
security,  or  a  depositary  share  or  depositary  receipt 
relating  to  such  a  security,  on  a  down  bid  at  the 
opening,  provided  the  inside  bid  is  equal  to  or 
above  the  last  reported  sale  price  (adjusted  for 
cturent  exchange  rates  and  ADR  multiples)  of  the 
security  in  the  principal  foreign  market  for  that 
security. 

'"Specifically.  Interpretation  A  provides  that 
bona  fide  market  making  activity  does  not  include 
activity  that  is  unrelated  to  market  making 
functions,  such  as  index  arbitrage  and  risk  arfoitiafB 
that  is  independent  from  a  member's  market  making 
functions.  Similarly,  the  Interpretation  states  thai 
bona  fide  market  making  would  exclude  activity 
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B  defines  a  "legal"  short  sale  on  a  down 
bid  as  one  that  is  executed  at  a  price  of 
at  least  a  Vie  of  a  point  above  the  current 
inside  Wd.*'  Finally.  Interpretation  C 
clarifies  some  of  the  circumstances 
under  which  a  member  would  be 
deemed  to  be  in  violation  of  the  Rule.^^ 

2.  Proposal  To  Adopt  the  Short  Sale 
Rule  on  a  Permanent  Basis 

When  the  Commission  approved  the 
Rule  on  a  temporary  basis,  it  made 
specific  findings  that  the  Rule  was 
consistent  mth  Sections  llA,  15A(b)(6). 
15A(b)(9),  and  15A(b)(ll)  of  the  Act 
Specifically,  the  Commission  stated 
that,  "recognizing  the  potential  for 
problems  associated  with  short  selling, 
the  r^angJTig  expectations  of  Nasdaq 
market  participants  and  the  competitive 
disparity  between  the  exchange  markets 
and  the  OTC  market,  the  Commission 
believes  that  regulation  of  short  selling 
of  Nasdaq  National  Market  securities  is 
consistent  with  the  Act.'*^^  In  addition, 
the  Commission  stated  that  it  "believes 


that  U  raUtad  to  speculativ*  tailing  itrategiec  of  the 
member  or  investment  decisions  of  the  fiim  and  is 
disproportiooate  to  the  usual  market  making 
patterns  or  practices  of  the  member  in  that  security. 
In  addition,  the  Interpretation  provides  guidai>ce 
with  respect  to  what  constitutes  bona  fide  market 
making  in  the  context  of  a  merger  or  acquisition 
situation. 

"  In  light  of  Nasdaq's  move  to  minimum  quote 
increments  of  a  Vis  for  Nasdaq  stocks  priced  above 
SIO  on  June  2.  1997,  Nasdaq  has  filed  a  proposed 
rule  change  (SR-NASD-97-S9)  with  the 
Commission  to  modify  the  "legal"  definition  of  a 
short  sale.  In  sum,  the  proposed  rule  change 
provides  that  a  "legal"  short  sale  must  be  effected 
at  the  offisr  side  of  the  market  when  the  inside 
spread  for  a  security  is  less  than  a  Vi«.  In  other 
words,  if  the  inside  spread  is  'A*  or  greater,  there 
will  be  no  change  to  the  current  definition  of  a  legal 
shaft  sale.  For  stocks  with  a  spread  less  than  a  V>». 
however,  a  legal  short  sale  must  be  effected  at  a 
price  at  or  above  the  inside  offer. 

'^Specifically,  the  Interpretation  contains  the 
following  non-exhaustive  list  of  activities  that 
would  be  considered  to  be  manipulative  acts  and 
violations  of  the  rule:  (a)  In  instances  where  the 
current  best  bid  is  below  the  preceding  best  bid,  if 
a  market  maker  alone  at  the  inside  best  bid  were 
to  lower  its  bid  and  then  raise  it  to  create  an  "up 
bid"  for  the  purpose  of  facilitating  a  short  sale:  (b) 
if  a  market  maker  with  a  long  stock  position  were 
to  raise  its  bid  above  the  inside  bid  and  then  lower 
it  to  create  a  "down  bid"  for  the  purpose  of 
precluding  market  participants  from  selling  short; 

(c)  if  a  mariiat  maker  agrees  to  an  arrangement 
piopoaed  by  a  mwiAer  or  a  ctistomer  whereby  the 
market  maker  laiaaa  its  bid  in  the  Nasdaq  system 
in  order  to  eSad  a  short  sale  for  the  other  party  and 
is  protected  against  any  loss  on  the  trade  or  on  any 
other  executions  effected  at  its  new  bid  price;  and 

(d)  if  a  market  maker  entered  into  an  arrangement 
with  a  coember  or  a  customer  whereby  it  used  its 
exemption  from  the  rule  to  sell  sbori  at  the  bid  at 
successively  lower  prices,  accumulating  a  short 
position,  and  subsequently  offset  those  sales 
through  a  transaction  at  a  prearrange  price,  for  the 
purpose  of  avoiding  compliance  with  the  rule,  and 
with  the  understanding  that  the  market  maker 
would  be  guaranteed  by  the  member  of  customer 
■giinat  loMM  CO  the  trades. 

*>  Short  Sale  Rule  Approval  Order,  supra  note  4. 
•I34«91. 


that  the  NASD's  short  sale  bid-test, 
including  the  market  maker  exemption, 
is  a  reasonable  approach  to  short  sale 
regulation  of  Nasdaq  National  Market 
securities  and  reflects  the  realities  of  its 
market  structure."** 

Nevertheless,  in  light  of  the 
Commission's  concerns  with  adverse 
comments  made  about  the  Rule  and  the 
Commission's  own  concerns  with  the 
structure  and  impact  of  the  Rule,*'  the 
Commission  determined  to  approve  the 
Rule  on  a  temporary  basis  to  afford  the 
NASD  and  the  SEC  an  opportimity  to 
study  the  effects  of  the  Rule  and  its 
exemptions.  In  particular,  before 
considering  any  NASD  proposal  to 
extend,  modify,  permanently  implement 
or  terminate  the  Rule,  the  Commission 
requested  that  the  NASD  examine:  (1) 
The  effects  of  the  Rule  on  the  amount 
of  short  selling;  (2)  the  length  of  time 
that  the  Rule  is  in  effect  [i.e.,  the 
duration  of  down  bid  situations);  (3)  the 
amount  of  non-market  maker  short 
selling  permitted  under  the  Rule;  (4)  the 
extent  of  short  selling  by  market  makers 
exempt  from  the  Rule;  (5)  whether  there 
have  been  any  incidents  of  perceived 
"abusive  short  selling";  (6)  the  effects  of 
the  Rule  on  spreads  and  volatility;  (7) 
whether  the  behavior  of  bid  prices  has 
been  significantly  altered  by  the  Rule; 
and  (8)  the  effect  of  permitting  short 
selling  based  on  a  minimum  increment 
of  Vie. 

Accordingly,  in  response  to  the 
Commission's  request  and  concerns,  the 
NASD's  Economic  Research  Department 
has  prepared  two  studies  on  the 
economic  impact  of  the  Rule  that 
addresses  these  issues.*" 

i.  July  1996  Short  Sale  Study 

The  first  study  prepared  in  July  1996 
examined  market  activity  both  before 
and  after  implementation  of  the  Rule 
and  found  that  the  Rule  has  had  its 
intended  effect  of  diminishing  short 
selling  at  the  bid  in  declining  markets, 
while  still  allowing  short  sales  to  occur 
at  prices  slightly  above  the  bid  in  down 


"•M.  at  34892. 

^  When  the  NASD's  Rule  wras  first  considered  by 
the  Commission,  the  SEC  received  397  comment 
letters  on  the  proposal,  with  275  comments 
opposed  to  the  Rule  and  122  comments  In  favor  of 
the  Rule.  Thoae  comment  letters  opposed  to  the 
Rule  argued  that:  (1 )  The  NASD  had  hiled  to 
provide  sufficient  evidence  of  the  need  for  the  Rule 
or  demonstrate  the  appropriateness  of  the  Rule 
based  on  a  "bid"  test  instead  of  "tick"  test;  (2)  the 
PMM  standards  will  have  negative  effects  on  both 
market  makers  and  the  Nasdaq  market;  and  (3)  the 
Rule  is  inconsistent  with  the  requirements  of  the 
Act. 

>•  Both  of  the  studies  prepared  by  the  NASD's 
Economic  Research  Dep«rtment  have  been 
submitted  to  the  SEC  under  separate  latter  and  are 
part  of  this  filing. 


bid  situations.*^  Specifically,  among 
other  things,  the  Jtily  1996  Short  Sale 
Study  foimd  that: 

•  The  Rule  appears  to  dramatically 
reduce  the  amount  of  the  short  selling 
on  down-bids,  without  having  the 
undesirable  effect  of  driving  away  all 
non-exempt  short  sales  on  down  bids; 

•  Stocks  with  large  down-bid 
percentages  (i.e..  the  average  percentage 
of  time  during  the  trading  day  that  the 
Rule  is  invoked)  are  not  associated  with 
economically'large  reductions  in  market 
quality,  as  measured  by  relative 
displayed  spreads,  percent  bid  range, 
and  trading  activity; 

e  For  stocks  witn  large  monthly 
increases  in  short  interest, 
implementation  of  the  Rule  has  been 
associated  with  lower  bid  price 
volatility  and  narrower  dollar  spreads; 

•  The  Rule  does  not  appear  to  have 
reduced  overall  sales  at  the  bid  by  non- 
exempt  sellers  (long  and  short  sales 
combined).  Thus,  because  short  sales  at 
the  bid  on  down  bids  by  non-exempt 
short  sellers  are  prohibited,*"  the  restilts 
illustrate  that  short  sales  at  the  bid  have 
been  replaced  by  long  sales  at  the  bid 
during  down-bids  for  these  securities; 

•  Apparent  "imnatural"  bid  price 
movement  occurred  extremely 
infrequently  (0.6  percent  or  fewer  of  all 
bid  changes  evaluated  in  the  study). 
indic:adng  that  market  makers  are  not 
attempting  to  move  bids  to  invoke  or 
deactivate  the  Rule; 

•  On  a  stock-by-stock  basis,  the 
percentage  of  volume  accounted  for  by 
short  sales  increases  as  the  stock 
experiences  larger  price  declines  as 
opposed  to  price  increases  or  no  price 
changes,  suggesting  that  speculative 
short  selling  is  more  apt  to  occur  when 
stock  prices  are  falling;  and 

a  Exempt  short  sales  generally  are 
executed  above  the  bid,  indicating  that 
market  makers  are  not  abusing  the 
exemption.  Specifically,  in  a  down-bid 
environment.  7.5  percent  of  exempt 
short  sales  are  executed  at  or  below  the 
bid,  while  the  comparable  figure  during 
an  up-bid  environment  is  8.7  percent. 

Interviews  conducted  in  conjunction 
with  the  July  1996  Short  Sale  Study  also 
indicate  that  the  Rule  has  been  effective 
in  promoting  the  integrity  of  the  Nasdaq 


"  The  Economic  Impact  of  the  Nasdaq  Short  Sale 
Rule,  NASD  Economic  Research  Department  (July 
23, 1996)  ("July  1996  Short  Sale  Study"). 

"Specifically,  the  July  1996  Short  Sale  Study 
found  that  only  2.8  percent  of  short  sales  by  non- 
exempt  short  sellers  occur  at  or  below  the  inside 
bid  in  down-bid  situations.  Because  the  Rule 
prohibits  sbori  sales  at  the  bid  on  down  bids,  this 
figuss  should  theoretically  be  tero.  Reasons  why 
this  figure  is  2.8  percent  include,  among  others, 
improper  alignment  of  trades  and  their 
corresponding  inside  quotes,  potential  reporting 
errors  and  violations  of  the  rule. 
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market.  Specifically,  most  market 
participants  interviewed  stated  that  the 
Rule  has  had  the  effect  of  slowing  down 
the  "piling  on"  of  short  sales  in  a 
declining  market,  thereby  contributing 
to  greater  market  stability.  At  the  same 
time,  market  participants  indicated  that 
the  Rule  does  not  unduly  constrain 
them  from  effecting  short  sales  in  a 
declining  market,  although  they  say  it 
does  take  them  longer  to  execute  short 
sales  in  a  falling  market.  Most  market 
participants  interviewed  also  stated  that 
the  exemptions  bom  the  Rule  are 
warranted  and  have  not  been  abused.  In 
particular,  most  market  participants 
Loterviewed  reiterated  the  importance  of 
retaining  the  market  maker  exemption 
and  stated  that  there  is  no  need  to 
change  the  PMM  standards.  Similarly, 
the  American  Stock  Exchange  and  the 
Chicago  Board  Options  Exchange,  the 
two  largest  standardized  options 
markets  in  the  United  States,  both  stated 
that  the  options  market  maker 
exemption  has  performed  well  and  that 
the  exchanges  have  not  detected  any 
abuses  of  the  exemption  by  their 
members.  In  sum,  the  NASD  believes 
that  the  market  participant  interviews 
corroborate  and  provide  further  support 
for  the  empirical  findings  made  in  the 
quantitative  portion  of  the  July  1996 
Short  Sale  Study.  Namely,  that  the  Rule 
has  been  effective  in  accomplishing 
what  the  NASD  intended  the  R)ile  to 
accomplish  {i.e..  reducing  speculative 
short  selling  at  the  bid  in  declining 
markets)  without  causing  unnecessary 
disruptions  elsewhere  in  the 
marketplace. 

u.  August  1997  Short  Sale  Study 

In  August  1997.  the  NASD's 
Economic  Research  Department 
prepared  another  study  on  the  economic 
impact  of  the  Rule  that  reaffirmed  the 
findings  of  the  July  1996  Short  Sale 
Study.*"  In  addition,  because  market 
makers  have  been  required  to  denote 
when  they  have  effected  exempt  short 
sales  or  short  sales  on  their  ACT  reports 
since  April  14, 1997,  the  August  1997 
Short  Sale  Study  also  provides  a  more 
detailed  and  precise  analysis  of  the 
extent  to  which  market  makers  have 
utilized  the  market  maker  exemption 
and  the  market  impact  of  such  exempt 
short  sales.  Specifically,  with  respect  to 
the  economic  impact  of  the  Rule,  the 
August  1997  Short  Sale  Study  utilized 


"The  Nasdaq  Stock  Market  Short  Sale  Rule: 
Analysis  of  Market  Quality  Effects  and  The  Market 
Maker  Exemption,  NASD  Economic  Research 
Department  (August  7.  1997)("August  1997  Short 
Sale  Study").  As  noted  above,  this  Study  and  the 
July  1996  Short  Sale  Study  were  provided  to  the 
SEC  under  separate  letter  and  are  part  of  this  rule 
RUng. 


a  variety  of  regression  models  to 
evaluate  whether  implementation  of  the 
rule  has  had  any  economically 
significant  impact  on  four  measures  of 
market  quality^Kjuoted  spreads, 
effective  spreads,  volatility,  and 
aggregate  quoted  depth  at  the  inside 
market.  In  sum,  consistent  with  the  July 

1996  Short  Sale  Study,  the  results  pf  the 
regressions  demonstrate  that 
implementation  of  the  Rule  has  not  been 
associated  with  any  economically 
simificant  adverse  market  effects. 

The  August  1997  Short  Sale  Study 
also  sets  forth  a  variety  of  statistics  that 
clearly  illustrate  that  market  makers  are 
providers  of  immediate  liquidity  that 
has  a  stabilizing  effect  on  the  market 
and  that  market  makers,  in  general,  have 
used  the  exemption  in  a  maimer  that  is 
consistent  with  and  in  furtherance  of 
providing  immediate  liquidity  to  the 
marketplace.  For  example,  to  show  that 
market  makers  are  net  providere  of 
liquidity,  the  August  1997  Short  Sale 
Study  found  that  52%  of  market  maker 
volume  was  accounted  for  by  purchases 
at  the  bid  and  sales  at  the  offer,  whereas 
only  16.7%  of  market  maker  voliune 
was  accoimted  for  by  sales  at  the  bid 
and  purchases  at  the  offer.  In  contrast, 
the  August  1997  Short  Sale  Study  found 
that  49.4%  of  share  volume  by  non- 
market  makers  was  accoimted  for  by 
sales  at  the  bid  and  purchases  at  the 
offor,  whereas  only  18.2%  of  non- 
market  maker  volume  was  accounted  for 
by  purchases  at  the  bid  or  sales  at  the 
offer.  Moreover,  the  August  1997  Short 
Sale  Study  found  that  a  wide  majority 
of  market  maker  volume  was  executed 
in  a  market  stabilizing  maimer  (i.e., 
purchases  during  declining  markets  and 
sales  during  rising  markets). 

Given  that  these  statistics  sufflciently 
demonstrate  that  market  makers  are  net 
providers  of  immediate  and  stabilizing 
liquidity  to  the  marketplace,  the  August 

1997  Short  Sale  Study  then  examined 
whether  the  market  maker  exemption 
was  being  used  in  a  manner  consistent 
with  such  stabilizing  trading  activity.  In 
this  connection,  the  August  1997  Short 
Sale  Study  foimd  that: 

e  Only  1.27%  of  maiicet  maker  share 
volume  was  effected  in  reliance  on  the 
market  maker  exemption; 

•  In  those  instances  where  market 
makers  were  selling  short  at  prices  less 
than  a  Vie  above  the  inside  bid  during 
down  markets,  the  market  makers  were 
also  engaging  in  contemporaneous 
purchase  transactions.  In  fact,  during 
those  periods  when  the  market  maker 
exemption  was  being  heavily  utilized, 
the  August  1997  Short  Sale  Study  found 
that  the  percentage  of  market  maker 
volume  accounted  for  by  exempt  short 
sales  was  less  than  the  percentage  of 


market  maker  volume  accounted  for  by 
stabilizing  purchases  prior,  during,  and 
after  peak  utilization  of  the  exemption. 
Thus,  as  was  postulated  by  the  NASD 
when  it  proposed  the  market  maker 
exemption,  the  August  1997  Short  Sale 
Study  shows  that  market  makers  have 
exhibited  trading  behavior  consistent 
with  the  notion  that  the  exemption  is  - 
used  as  a  risk  management  vehicle  to 
liquidate  their  long  positions  amassed 
during  declining  markets  because  of 
market  makers'  liquidity  enhancing 
purchases  a  the  bid,  not  a  means  to 
engage  in  abusive  short  selling  practices 
that  exacerbate  downward  price 
movements:  and 

•  Because  the  exemption  was 
predominantly  used  during  periods 
when  market  makers  were  also  engaging 
in  stabilizing  purchase  transactions,  the 
regression  analysis  also  found  that  the 
use  of  the  exemption  was  in  fiu:t 
associated  with  slight,  positive  price 
movements. 

In  siun,  the  August  1997  Short  Sale 
Study  foimd  that  market  makers  have 
used  the  exemption  in  a  manner 
consistent  with  the  notion  that  the 
exemption  serves  to  enhance  their 
ability  to  supply  immediate,  stabilizing 
liquidity  during  declining  market 
conditions. 

Thus,  the  NASD  believes  experience 
with  the  Rule  since  its  implementation 
in  September  1994,  warrants  permanent 
approval  of  the  Rule  and  reaffirms  the 
statutory  finf<ing«  made  by  the 
Commission  when  it  approved  the  Rule 
on  a  temporary  basis.  Specifically,  the 
NASD  believes  experience  with  the  Rule 
illustrates  and  substantiates  the  benefits 
to  investors  and  to  the  integrity  of 
Nasdaq  that  the  NASD  believed  would 
result  from  the  rule.  Namely,  that,  v^th 
the  Rule  in  place,  purchasers  of  NNM 
securities  have  greater  assurance  that 
they  can  liquidate  their  positions  in  a 
declining  market  without  predatory 
short  sellers  exacerbating  downward 
pressure  on  stocks  and  reducing  overall 
liquidity.  In  sum,  the  NASD  continues 
to  believe  that  the  Rule  strikes  a 
reasonable  balance  between  the  needs  to 
prevent  abusive  short  selling  and  reduce 
the  exposure  of  the  Nasdaq  market  to 
manipulative  and  excessive  intra-day 
volatility,  on  the  one  hand,  and  the  need 
to  not  distort  the  pricing  efficiency  and 
liquidity  provided  by  appropriate  short 
selling  activity  on  the  other. 

Based  on  experience  with  the  Rule,  ' 
the  NASD  also  believes  the  Rule  should 
be  permanently  approved  in  its  present 
form.  Specifically,  given  the 
geographically  disponed  nature  of 
Nasdaq's  competing  dealer  market 
structure,  the  NASD  continues  to 
believe  that  it  is  appropriate  for  the  Rule 
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to  be  based  on  a  "bid"  test  ^  instead  of 
a  "tick"  test,3>  as  is  the  case  with  Rule 
lOa-1.  When  the  Rule  was  first 
considered  by  the  Commission  in  1994, 
the  SEC  and  commentators  expressed 
concern  that  structuring  the  Rule  as  a 
"bid"  test  instead  of  a  "tick"  test  could 
result  in  the  Rule  being  in  effect  for 
longer  periods  of  time  in  comparison  to 
a  "tick"  test.  The  SEC  also  expressed 
concern  that  market  makers  covdd 
control  the  amount  of  short  selling  by 
simply  adjusting  their  bids.  Based  on 
the  findings  of  the  July  1996  Short  Sale 
Study,  however,  the  NASD  believes 
these  concerns  are  not  valid.  First,  while 
the  July  1996  Short  Sale  Study  clearly 
found  that  the  Rule  is  having  its 
intended  effect  of  inhibiting  the 
execution  of  non-exempt  short  sales  at 
the  bid  in  a  declining  market,  the  July 
1996  Short  Sale  Study  also  found  that 
market  participants  are  nevertheless 
readily  able  to  effect  short  sales  at  prices 
slightly  above  "down"  bids.'*  Similarly, 
several  market  participants  interviewed 
in  conjunction  with  the  preparation  of 
the  July  1996  Short  Sale  Study  stated 
that  the  Rule  has  not  adversely  afiiected 
their  ability  to  effect  short  sales,  just 
that  it  takes  them  longer  to  effiect  such 
short  sales.  Second,  the  July  1996  Short 
Sale  Study's  finding  that  apparent 
"uimatuial"  quote  movements  have 
occurred  very  infiequently  indicates 
that  market  makers  are  not  adjusting 
their  quotes  to  facilitate  or  constrain 
short  selling  activity.^a  Accordingly,  the 
NASD  continues  to  believe  that 
structuring  the  Rule  as  a  "bid"  test 
rather  than  a  "tick"  test  is  appropriate 
given  Nasdaq's  competing  dealer  market 
structure.  Moreover,  the  NASD  notes 
that  the  SEC's  Limit  Order  Display  Rule 
has  substantially  increased  the  ability  of 
non-exempt  short  sellers  to  receive 
executions  at  prices  at  least  ^/is  of  a 
point  above  the  inside  bid  in  down  bid 
situations,  thereby  minimizing  the 
impact  of  the  Ride  on  legitimate  short 
selling  activity.** 

In  addition,  based  on  the  findings 
contained  in  the  August  1997  Short  Sale 
Study  that  use  of  the  market  maker 
exemption  has  been  associated  with 
slight,  positive  price  movements  and 
that  market  makers  are  most  often 
relying  on  the  exemption  during 


"Th*  NASD's  Rule  i»  commonly  referrsd  to  ■• 
a  *%(!"  test  becaiue  it  is  activated  baied  upoo 
aiovamants  in  the  iodda  bid  on  f4aadaq. 

'*  Rule  lOa-1  ia  oommctily  letau'ed  (o  aa  a  "tick" 
teat  because  it  i*  activated  bated  on  movements  in 
the  last  sale  prices  of  securities. 

"  See  July  1996  Short  Sale  Study,  supra  note  27. 
allS-20. 

"Sa»  id.  at  20-21. 

**  See  Securitiea  Exchange  Act  Reliaaa  Na 
37619A  (September  6,  1996).  61  FR  4S290 
(September  12. 1996)  [File  No.  57-30-95). 


declining  markets  when  they  are 
engaging  in  stabilizing  purchase 
transactions,  the  NASD  believes  that  the 
market  maker  exemption  should  be 
retained.  Without  the  exemption,  the 
NASD  believes  market  makers  will  be 
less  able  to  manage  their  risk  and 
provide  immediate  liquidity  to  the 
marketplace  during  declining  markets, 
the  very  time  when  liquidity  is  perhaps 
most  needed  to  preserve  the  integrity  of 
the  Nasdaq  market.  The  NASD  also 
notes  that  the  ]uly  1996  Short  Sale 
Study  found  that  the  amount  of  exempt 
short  selling  occurring  at  or  below  the 
bid  is  virtually  the  same  in  both  down- 
bid  and  up-bid  situations  and  that 
market  makers  do  not  appear  to  be 
adjusting  their  quotes  to  constrain  or 
facilitate  short  selling.  Acconlingly,  the 
NASD  continues  to  believe  that  an 
exemption  from  the  rule  for  bona  fide 
market  making  activity  by  market 
makers  who  provide  liquidity  and 
continuity  to  the  market  is  essential  for 
the  maintenance  of  fair  and  orderly 
markets  on  Nasdaq.^' 

The  NASD  also  notes  that  retention  of 
the  Rule  has  significant  competitive 
implications.  Indeed,  in  the  Short  Sale 
Rule  Approval  Order,  the  Commission 
stated  that  it  "recognizes  that  without  a 
short  sale  rule  for  Nasdaq,  the  NASD  is 
competitively  disadvantaged.  The 
exchange  markets  can  and  do  attract 
issuers  and  investors  with  the  claim  that 
their  markets  protect  against  potential 
short  selling  abuse."  '*  Given  that 
experience  with  the  Rule  over  the  past 
two  years  illustrates  that  the  Rule 
provides  investors  and  the  marketplace 
with  protections  against  predatory  short 
selling  comparable  to  Rule  lOa-1.  the 
NASD  believes  the  competitive 
disadvantages  highlighted  by  the 
Commission  would  become  severe  if  the 
Rule  were  not  permanently  approved.  In 
particular,  without  permanent  approval 
of  the  Rule.  Nasdaq  coidd  potentially 
lose  issuers  to  other  marketplaces 
simply  because  those  markets  have  a 
short  sale  rule  in  place,  which  is  very 
similar  to  the  NASD's  Rule.  Moreover. 


»  The  NASD  also  continues  to  believe  that  it  is 
appropriate  and  consistent  with  the  Act  for  the  Rule 
to  exempt  certain  qualified  markA  makers  while 
Rule  lOa-1  does  not  provide  an  exemption  for 
■xchaoge  speciahsts  other  than  the  limited 
aonniption  continued  in  Rule  10a-l(eX6)  for 
specialists  on  regional  axchanaM.  Spacifically.  the 
NASD  believes  the  following  dUhimtem  between 
the  dealer  and  auction  markets  warrant  the 
ratantion  of  the  market  maker  exemption  in  tha 
Rule:  (1)  Exchange  specialists  have  a  monopoly 
over  the  securities  in  which  they  trade;  (2))  dealsfs 
geoarally  do  not  have  an  ininmational  advantage 
ov«r  othiar  daalats:  and  (3)  dealers  do  not  have  the 
ability  to  close  tfaair  markets  because  of  sudden 
volatility  or  an  order  imbalance. 

**  Short  Sale  Rule  Approval  Order,  tupra  note  4. 
at  34891. 


aside  from  these  serious  competitive 
concerns,  the  NASD  believes  it  should 
be  allowed  to  continue  to  implement  its 
Rule  that  affords  investors  the  same 
protections  against  abusive  short  selling 
activity  when  trading  NNM  securities 
that  investors  receive  when  trading 
exchange-listed  securities  by  virtue  of 
Rule  lOa-1. 

In  this  connection,  even  if  the 
Commission  were  to  conclude  that  the 
Rule  has  had  no  impact  on  market 
quality,  the  NASD  believes  the 
Commission's  approval  of  New  York 
Stock  Exchange  ("NYSE")  Rule  BOA  '' 
illustrates  that  the  Commission  would 
still  have  a  sufficient  basis  to  approve 
the  Rule  on  a  permanent  basis.  When 
NYSE  Rule  80 A  was  proposed,  the 
Commission  received  considerable 
adverse  comment  to  the  effect  that  there 
was  no  causal  relationship  between 
index  arbitrage  and  market  volatility 
and  that  activation  of  the  Rule  during 
turbulent  market  conditions  could  have 
disastrous  effects  on  related  options  and 
futures  markets  and  actually  exacerbate 
market  volatility.  Despite  these 
comments,  the  Commission  approved 
the  proposal  on  a  one-year  pilot  basis 
noting  that  "the  NYSE  proposal 
represents  a  modest  step,  proposed  on  a 
pilot  basis,  to  attempt  to  address  the 
issue  of  market  volatility."  '"  After  the 
one  year  pilot,  the  NYSE  prepared  a 
report  that,  in  the  SBC's  words,  foimd 
that  "the  standard  measures  of  NYSE 
market  quality  appear  largely  unaffected 
by  Rule  80A.*  Specifically,  Uie  NYSE 
Report  indicated  that:  (1)  Quotes  on  the 
NYSE  did  not  widen  after  the  50  DJIA 
point  trigger  was  reached;  and  (2)  the 
imposition  of  Rule  BOA  did  not  have 
any  negative  effect  on  price  continuity 
and  depth  in  the  market. '*  In  addition, 
in  approving  Rule  BOA  on  a  permanent 
basis,  the  SEC  noted  that  the  rule 
"represents  a  modest  but  useful  step  by 
the  NYSE  to  attempt  to  address  the 
issues  of  market  volatility,"  ♦"  that  the 
rule  "  has  not  been  disruptive  to  the 
marketplace",*^  and  that  there  was  a 
"lack  of  evidence  of  any  harmful  effects 
of  Rule  BOA."  *>  In  sum,  the  SEC 
discussion  of  the  statutory  basis  for 


"  Rule  80A  provides  that,  when  the  Dow  )onea 
Industrial  Average  declines  or  advances  by  SO 
points  or  more,  all  index  arbitrage  orders  to  tell  or 
tniy  must  be  executed  in  market  stabilizing  manner. 

»  Securities  Exchange  Act  Release  No.  28282 
Quly  30.  1990).  55  FR  31468.  31472  (August  2. 
1990Xorder  approving  Tile  Nos.  SR-NYSE-90-5 
and  90-11). 

>•  Securities  Exchange  Act  Release  No.  29854 
(Octobor  24.  1991).  56  FR  55963  (October  30. 
19991  Morder  approving  file  SR-NYSE-«1- 
2lK"Rule  80A  Approval  Order"). 

««W.  at  55967. 

«W. 

«W.  at  55967-68. 
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approval  of  NYSE  Rule  BOA  focused  in 
large  part  on  the  fact  that  Rule  BOA  did 
not  have  any  adverse  effects  on  market 
quality  on  the  NYSE  and  that,  as  a 
result,  the  NYSE  should  be  given  the 
latitude  to  take  reasonable  steps  to 
address  excessive  volatility  in  its 
marketplace.  Accordingly,  the  NASD 
believes  the  SEC  should  afford  the 
NASD  the  same  regulatory  flexibility 
that  it  afforded  the  NYSE  and  permit  the 
NASD  to  permanenUy  implement  a 
short  sale  rule  reasonably  designed  to 
enhance  the  quality  of  Nasdaq  and 
minimize  the  effects  of  abusive  short 
selling  practices. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
ISAOjJle),*^  ISACbJO),**  ISACbJdD.** 
and  llA  of  the  Act.*^  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  firaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
[>er8ons  engaged  in  regulating,  clearing, 
settiing,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  &ee  and  open  market 
Si>ecifically,  the  NASD  believes  the 
proposal  is  consistent  with  Section 
15A(b)(6)  of  the  Act  because  the 
proposal  is  premised  on  the  same  anti- 
manipulation  and  investor  protection 
concerns  that  underlie  the  SEC's  own 
short  sale  rule.  Rule  lOa-1.  In 
particular,  as  with  Ride  lOa-1.  the 
proposal  promotes  just  and  equitable 
principles  of  trade  by  permitting  long 
sellers  access  to  market  prices  at  any 
time,  while  constraining  the  execution 
of  potentially  abusive  and  manipulative 
short  sales  at  or  below  the  bid  in  a 
declining  market.  In  addition,  as  with 
Rule  lOa-1,  the  proposal  removes 
impediments  to  a  firee  and  open  market 
for  long  sellers  and  helps  to  assure 
liquidity  at  bid  prices  that  might 
otherwise  be  usurped  by  short  sellers. 
Lastiy.  because  the  immediate 
beneficiaries  of  the  proposal  are 
shareholders  of  NNM  companies,  the 
proposal  is  designed  to  protect  investors 
and  the  public  interest.  At  the  same 
time,  given  that  the  proposal  does  not 
constrain  short  sales  in  a  raising  market 
or  prohibit  the  execution  of  short  sales 
in  a  declining  market  above  bid  prices. 
the  NASD  believes  the  proposal  does, 
not  diminish  the  important  pricing 
efficiency  and  liquidity  benefits  that 


«15  U.S.C  §  78o-3(b)(6)  (1994). 
♦•  15  U.S.C  $  78o-3(b)(9)  (1994). 
« 15  U.S.C  §  78o-3(bXll)  (1994). 
*«15  U.S.C  S78k-1  (1994). 


legitimate  short  selling  activity 
provides. 

Section  15A(b)(9)  provides  that  the 
Association's  ndes  may  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act.  While  the 
proposal  does  impose  compliance 
burdens  on  market  participants  and 
conditions  on  the  execution  of  short 
sales  in  a  declining  market,  the  NASD 
believes  these  burdens  and  restrictions 
are  necessary  in  furtherance  of  the 
protection  of  investors  and  the  integrity 
of  the  Nasdaq  market.  The  NASD 
believes  its  proposal  is  consistent  with 
the  Act  and  that  any  burdens  or 
competition  resulting  fit}m  the  proposal 
do  not  outweigh  the  overall  benefits  to 
investors  that  the  proposal  provides  by 
implementing  a  short  sale  rule  that  is 
designed;  (1)  To  protect  investors  and 
issuers  from  predatory  short  selling 
practices;  (2)  to  reduce  the  exposure  of 
Nasdaq  to  manipulation  and  extreme 
intra-day  volatility;  and  (3)  to  afford 
investors  in  Nasdaq  securities  the  same 
protections  against  abusive  short  selling 
that  investors  in  exchange- listed 
securities  presentiy  receive. 

Section  15A(b)(ll}  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  feir 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations  and 
promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
The  NASD  believes  the  proposal 
prevents  misleading  quotations  and 
promotes  more  orderly  quotation 
movements,  particularly  in  a  declining 
market  by  minimizing  the  extreme  intra- 
day  price  volatility  associated  with 
abusive  short  selling  activity. 

The  NASD  also  believes  that  the 
proposal  is  consistent  with  the 
significant  national  market  system 
objectives  contained  in  Section  11 A  of 
the  Act.  Specifically,  Section 
llA(a)(l)(0*'  provides  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure,  among  other  things,  (i)  the 
economically  efficient  execution  of 
securities  transactions;  (ii)  fair 
competition  among  brokers  and  dealers; 
and  (iii)  the  practicality  of  brokers 
executing  investors  orders  in  the  best 
market.  The  NASD  believes  all  of  these 
objectives  will  be  advanced  by 
minimizing  the  destabilizing  influences 
of  abusive  short  selling  activity. 
Similarly.  Section  llAtcMlHF)*"  ■ 


assures  die  equal  regulation  of  all 
markets  for  qualified  secnirities  and  all 
exchange  members,  brokers,  and  dealers 
effecting  transactions  in  such  securities. 
The  NASD  believes  its  proposal  is 
consistent  with  Section  llA(c)(l)(F) 
because  approval  oC  the  proposal  would 
result  in  equivalent  short  sale  regulation 
in  the  exchange  and  Nasdaq  markets. 

In  addition,  when  the  SEC  proposed 
new  Rule  105  of  Regulation  M  ("Rule 
105"),  a  nde  that  liberalizes  regulatory 
requirements  formerly  contained  in- 
Rule  lOb-21  under  the  Act  ("Rule  10b- 
21")  governing  short  sales  in  connection 
with  a  secondary  offering,  the 
Commission  sptecufically  cited  the 
NASD's  adoption  of  a  short  sale  rule  as 
a  factor  contributing  to  the 
Commission's  reassessment  of  whether 
Rule  lOb-21  should  be  liberalized. 
Specffically.  the  SEC  stated: 

Since  the  adoption  of  Rule  lOb-21,  several 
additional  regulatory  measures  have  been 
implemented  that  may  lessen  the  effects  of 
short  selling  in  connection  with  an  oSering. 
These  initiatives,  which  include  permitting 
passive  market  making  during  offerings  of 
Nasdaq  securities  and  implementing  a  short 
sale  rule  for  the  Nasdaq  market,  may  reduce 
the  need  for  Rule  105."  (Footnote  omitted).** 

On  December  20  1997,  die  SEC 
adopted  its  proposed  change  to  Rule 
lOb-21  in  the  form  of  Rule  105.*<»  In  ito 
release  adopting  Rtde  105,  the 
Commission's  analysis  does  not  indicate 
that  the  Commission  revised  its  initial 
belief  that  implementation  of  the 
NASD's  Rule,  among  other  factors, 
lessened  the  regulatory  justification  for 
some  of  the  provisions  of  former  Ride 
lOb-21. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  fact, 
without  a  short  sale  rule  for  the  Nasdaq 
market,  Nasdaq  would  be  adversely 
affected  in  its  ability  to  compete  for 
listings  with  exchange  markets  and 
investors  on  Nasdaq  will  not  be  afforded 
the  same  protections  against  abusive 
short  selling  as  investors  on  exchange 
markets.  Accordingly,  Nasdaq  believes 
approval  of  the  Rule  is  necessary  to 
ensure  that  Nasdaq  and  investors  on 
Nasdaq  are  not  subject  to  an 
impermissible  burden  on  cx)mpetitor8. 


«'  IS  U.S.C  §  78k-l(aXlXC)  (1994). 
«•  IS  U.S.C  S  78k-l(cXlMF)  (1994). 


'••Securities  Exchange  Act  Release  No.  37094 
(April  11, 1996),  International  Series  Release  No. 
965.  61  FR  17108,  17126  (April  18. 1996)  (File  No. 
S7-11-961. 

">  Securities  Exchange  Act  Release  No.  38067 
(December  20, 1997),  International  Series  Release 
No.  1039.  62  FK  520  (January  3.  1997)  (File  No.  S7- 
11-Ml. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Paiticipants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


m.  Date  Of  EfEBctiTeiMM  Of  The 
Propo^d  Rule  Change  And  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Rtgf**— •  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
-  longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  Of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W„ 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Coounission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NASH'S  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-58  and  should  be 
submitted  by  September  24. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Mafgarat  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc  97-23343  Filed  9-2-97;  8:45  am) 
MUMQCOOC  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMsa  No.  34-38073;  FHa  No.  SR-PCX- 
97-34] 

SeN-Ragulatofy  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Excttange,  Inc.  Relating  to  tlie 
Addition  of  Martin  Lxittter  King,  Jr.'s 
Birthday  as  an  Exchange  Holiday  and 
the  Renaming  of  the  Decoration  Day 
Holiday  to  Memorial  Day 

August  26. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  August  20,  1997. 
the  Pacific  Exchange.  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  D. 
and  HI  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  Exchange  seeks  to  amend 
Exchange  Rule  4.3  to  include  Martin 
Luther  King,  Jr.'s  Birthday  among  those 
holidays  on  which  it  is  closed  for 
business.  The  Exchange  also  seeks  to 
amend  Exchange  Rule  4.3  to  change  the 
name  of  the  holiday  currently 
recognized  as  Decoration  Day  to  its 
better  known  name  of  Memorial  Day. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  %vith  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


"  17  CFR  20a3O-3(aMt2)  (1997). 


A.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  modify  the  Exchange's 
practice  with  respect  to  Exchange 
holidays  to  include  Martin  Luther  King. 
Jr.'s  Birthday  among  those  holidays  on 
which  the  Exchange  is  not  open  for 
business.  In  addition,  the  proposed  rule 
change  will  modify  the  existing  rule  to 
include  Memorial  Day  among  the  list  of 
holidays,  instead  of  its  less  commonly 
used  name  of  Decoration  Day. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  removes 
impediments  to  and  perfects  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and.  in 
general,  protects  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and. 
therefore,  has  become  effective  pursuant 
to  Section  19b(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
siibmit  %vritten  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  cdl  wrritten  statements*, 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  File  No.  SR-PCX- 
97-34  and  should  be  submitted  by 
September  24, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-23260  Filed  9-2-97;  8:45  am) 

aauNOcoDE  aoio-oi-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «2979] 

State  of  Ohio 

Hocking  Coimty  and  the  contiguous 
Counties  of  Athens,  Fairfield,  Perry, 
Pickaway,  Ross,  and  Vinton  in  the  State 
of  Ohio  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
thunderstorms  and  flash  flooding  which 
occurred  August  16  through  18. 1997. 
Applications  for  loans  for  physical 
damages  may  be  filed  imtil  the  close  of 
business  on  October  24. 1997  and  for 
economic  injury  imtil  the  close  of 
business  on  May  26, 1998  at  the  address 
listed  below  or  other  locally  annoimced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Baltimore  Place,  Suite  300.  Atlanta. 
GA  30308. 

The  interest  rates  are: 
For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 
AVAILABLE  ELSEWHERE— 
8.000% 

HOMEOWNERS  WITHOUT  CREDIT 
AVAILABLE  ELSEWHERE— 
4.000% 


l7  CFR  200.30-3(aKl2). 


BUSINESSES  WITH  CREDIT 
AVAILABLE  ELSEWHERE— 
8.000% 

BUSINESSES  AND  NON-PROFIT 
ORGANIZATIONS  WITHOUT 
CREDIT  AVAILABLE 
ELSEWHERE— 4.000% 

OTHERS  (INCLUDING  NON-PROFIT 
ORGANIZATIONS)  WITH  CREDIT 
AVAILABLE  ELSEWHERE— 
7.250% 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 
AGRICULTURAL  COOPERATIVES 
WITHOUT  CREDIT  AVAILABLE 
ELSEWHERE— 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  297906  and  for 
economic  injury  the  ntmiber  is  958100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  25, 1997. 
John  T.  Spotila, 
Acting  Administrator . 
(FR  Doc.  97-23345  Filed  9-2-97;  8:45  am] 
BiUJNQ  CODE  M2S-ei-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #2962] 

State  of  Texas;  Amendment  #2 

In  accordance  with  a  notice  frx)m  the 
Federal  Emergency  Management  Agency 
dated  August  21. 1997,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Goliad  County, 
Texas  as  a  disaster  area  due  to  damages 
caused  by  severe  thimderstorms  and 
flooding  beginning  on  June  21. 1997  and 
continuing  throu^  July  15. 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  Texas  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location:  Bee, 
DeWitt.  Karnes.  Refugio,  and  Victoria. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  5, 1997  and  for  economic 
injury  the  termination  date  is  April  7, 
1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  22. 1997. 
James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-23344  Filed  9-2-97;  8:45  am] 

BILLING  cooe  aozs-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Infonnation  Technology  Agreement; 
Comment  Request 

AQBICY:  Office  of  the  United  States 
Trade  Representative. 

Trade  Policy  Staff  Committee;  Public 
Comments  for  Multilateral  Negotiations 
in  the  World  Trade  Organization  (WTO) 
on  Review  and  Expansion  of  the 
Information  Technology  Agreement 
(TTA)  or  "ITA  II"  and  Global  Economic 
Commerce  (GEC). 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
public  comments  with  respect  to  the 
implementation  and  expansion  of  the 
Information  Technology  Agreement,  in 
particular  (1)  Discrepancies  between 
current  tarifi^  nomenclature  and 
emerging  technology  which  may  affect 
the  expected  market  access  benefits  to 
the  United  States  of  the  ITA;  (2) 
additional  information  technology 
products  which  it  would  be  in  the 
interests  of  the  United  States  to  include 
in  the  ITA;  (3)  expansion  of  the  ITA  to 
ensure  a  tariff-free  environment  for 
information  products  and  services 
transmitted  via  the  Internet;  (4)  non- 
tariff  barriers  affecting  trade  in  ITA 
products:  and  (5)  possible  acceleration 
of  ITA  duty  reductions  previously 
agreed.  Comments  received  will  be 
considered  by  the  Executive  Branch  in 
formulating  U.S.  positions  and 
objectives  for  further  development  of 
the  ITA,  in  particular  the  procedures  for 
consultations  and  review  of  product 
coverage  provided  for  by  participants  to 
the  ITA  on  March  26, 1997.  They  will 
be  also  be  considered  by  the  Executive 
Branch  in  devrfoping  U.S.  positions  and 
objectives  for  implementing  the 
President's  "Framework  for  Global 
Electronic  Commerce"  of  July  1. 1997. 
DATES:  Public  comments  are  due  by 
noon,  September  30,  1997. 

ADDRESSES:  Office  of  die  U.S.  Trade 
Representative,  600  17th  Street.  N.W.. 
Washington,  D.C.  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Ellis,  Office  of  WTO  and 
Multilateral  Affairs.  USTR.  (202-395- 
6843):  Barbara  Chattin.  Director  for 
Tariff  Negotiations.  USTR.  (202-395- 
5097);  or  Matt  Rohde,  Director  for 
Customs  Affiairs,  USTR.  (202-395-  . 
3063). 

SUPPLEMENTARY  INFORMATION:  The 

Chairman  of  the  TPSC  invites  written 
comments  from  the  public  on  issues  to 
be  addressed  in  the  coiuse  of 
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negotiations  on  review  and  expansion  of 
the  ITA.  Any  amendments  to  the  ITA 
resulting  from  these  negotiations  will  be 
subject  to  ap^    val  by  all  of  the  42 
current  ITA  pa     cipants  (Australia. 
Canada,  Coatr      at.  Czech  Republic.  El 
Salvador.  Estoma.  European 
Communities  (on  behalf  of  15  Member 
States).  Hong  Kong.  Iceland,  India. 
Indonesia.  Israel.  Japan,  Korea,  Macau, 
Malaysia,  New  Zealand.  Norway,  the 
Philippines,  Poland.  Romania, 
Singapore,  Slovak  Republic, 
Switzerland  and  Liechtenstein,  Taiwan. 
Thailand,  Turkey  and  the  United 
States).  It  is  expected  that  other 
particip>ants  to  the  ITA  will  be 
conducting  similar  consultations  with 
their  private  sectors. 
BACKGROUND:  CKiring  the  Uruguay 
Round  of  multilateral  trade  negotiations, 
the  United  States  sought,  but  did  not 
achieve,  the  reciprocal  elimination  by 
WTO  members  of  tariffs  on  information 
technology  products.  With  the 
encouragement  and  support  of  a  broad 
coalition  of  major  U.S.  information 
technology  manufacturers,  the 
Administration  continued  to  pursue  this 
objective  after  the  conclusion  of  the 
Uruguay  Round.  In  December  1996, 
United  States  and  36  other  countries 
and  separate  customs  territories  reached 
agreement  to  eliminate  tariffs  on  a  wide 
range  of  information  technology 
products.  The  resulting  agreement 
covers  computers  and  computer 
equipment,  semiconductors  and 
integrated  circuits,  computer  software 
products,  telecommunications 
equipment,  semiconductor 
manufacturing  equipment  and 
computer-based  analytical  instruments. 
The  Information  Technology  Agreement 
(ITA),  the  recenUy  concluded  WTO 
agreement  on  basic  telecommunications 
services,  and  other  trade  initiatives  are 
all  elements  of  the  "Framework  for 
Global  Electronic  Conunerce"  issued  by 
President  Clinton  and  Vice  President 
Gore  on  July  1,  1997.  The 
Administration's  goal  is  to  establish  a 
seamless  global  electronic  marketplace 
free  from  tariff  and  other  market  access 
barriers  (such  as  those  created  by 
standards-related  activities).  The 
Framework  report  can  be  downloaded 
from  the  Internet,  at  http// 
:www.iitf.nist.gov/ 

electronic commerce.htm. 

The  ITA  is  being  implemented  under 
Uie  auspices  of  the  WTO.  The  WTO 
estimates  that  products  covered  by  the 
ITA  are  worth  approximately  $500 
billion  in  1995  global  trade.  Industry 
sources  estimate  that  U.S.  exports 
account  for  approximately  one-fifth  of 
this  total.  Detailed  information  on  the 


ITA.  including  the  December  1996 
Ministerial  Declaration  on  Trade  in 
Information  Technology  Products  and 
its  "product  coverage"  annex  and  the 
March  1997  decision  which  also 
includes  detailed  information  on  the 
ITA  review  can  be  found  on  the  Internet 
at  http://www.wto.org/wto/goods/ 
infotech.htm. 

On  June  30, 1997.  under  the  authority 
provided  in  Section  111(b)  of  the 
Uruguay  Round  Agreements  Act,  the 
President  proclaimed  the  reduction  and 
eventual  elimination,  no  later  than  the 
year  2000,  of  duties  on  products  covered 
by  the  ITA.  As  required  by  the 
agreement,  the  United  States 
implemented  the  initial  ITA  duty 
reductions  on  July  1. 1997.  Likewise, 
other  ITA  participants  will  continue  to 
reduce  their  tariffs  on  the  covered 
products  in  stages,  achieving  complete 
tariff  elimination  for  most  products  by 
the  year  2000.  The  ITA,  the  recentiy 
concluded  WTO  agreement  on  basic 
telecommunications  services,  and  other 
trade  initiativefs  are  all  elements  of  the 
Administration's  framework  for 
establishing  a  seamless  global  electronic 
marketplace. 

At  the  March  26, 1997  meeting  at  the 
WTO  in  Geneva.  ITA  participants 
agreed  on  a  timetable  for  the  first  round 
of  "ITA-n"  negotiations.  Beginning  in 
October  1997,  there  will  be  a  three 
month  "open  season,"  in  which 
participants  will  identify  their  priorities 
for  this  process.  Multilateral 
negotiations  will  begin  in  January  1998, 
with  a  view  to  reaching  agreement  on 
any  amendments  or  modifications  to  the 
ITA  by  July  1998  and  to  implementing 
those  changes  on  January  1, 1999. 

Working  with  appropriate  industry 
associations,  the  interagency  TPSC 
committee  led  by  USTR  is  in  the  process 
of  preparing  negotiating  positions  for 
these  consultations.  Interested  U.S. 
parties  are  invited  to  submit  comments, 
by  noon.  September  30, 1997,  on  the 
following:  (1)  Discrepancies  between 
current  tariff  nomenclature  and 
emerging  technology  which  may  affect 
the  expected  market  access  benefits  to 
the  United  States  of  the  ITA;  (2) 
additional  information  technology 
products  which  it  would  be  in  the 
interests  of  the  United  States  to  include 
in  the  ITA;  (3)  expansion  of  the  ITA  to 
ensure  a  tariff-free  environment  for 
information  products  and  services 
transmitted  via  the  Internet;  (4)  non- 
tariff  barriers  imposed  by  other  ITA 
participants  which  may  hinder  expected 
market  access  benefits  to  U.S.  exporters 
on  products  covered  by  the  ITA;  and  (5) 
possible  acceleration  of  ITA  duty 
reductions  previously  agreed.  We  are 


requesting  this  advice  pursuant  to  19 
U.S.C.  2155. 

All  comments  will  be  consistent  in 
developing  U.S.  positions  and  objectives 
for  ITA-n  negotiations,  and  for 
implementing  the  President's 
"Framework  for  Global  Electronic 
Commerce."  Information  on  products  or 
practices  subject  to  these  negotiations 
should  include,  whenever  appropriate, 
the  import  or  export  tariff  classification 
number  for  the  product  concerned. 

Persons  submitting  written  comments 
should  provide  a  statement,  in  twenty 
copies,  by  noon,  September  30, 1997,  to 
Gloria  Blue.  Executive  Secretary.  TPSC, 
Office  of  the  U.S.  Trade  Representative. 
Room  503.  600  17th  Street,  NW., 
Washington,  D.C.  20508.  Non- 
confidential information  received  will 
be  available  for  public  inspection  by 
appointment  in  the  USTR  Reading 
Room,  Room  101,  Monday  through 
Friday,  9:30  a.m.  to  12:00  noon  and  1:00 
p.m.  to  4:00  p.m.  For  an  appointment 
call  Brenda  Webb  on  202-395-6186. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
§  2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each   . 
succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof. 
Frederick  L.  Montgomery. 
Chairman,  Trade  Policy  Staff  Committee. 
IFR  Doc.  97-23368  Filed  9-2-97;  8:45  am] 
BIUJNQ  COOe  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Process:  Clartc  County, 
Nevada 

AQ0ICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
previously  noticed  environmental 
process  for  the  Northern  and  Western 
Las  Vegas  Beltway,  Clark  County. 
Nevada  (57  FR  37863  dated  August  20. 
1992).  is  being  terminated  and 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Price,  Division  Administrator, 
Federal  Highway  Administration. 
Nevada  Division,  705  N.  Plaza  St.,  Suite 
220.  Carson  City,  NV  89701,  Telephone: 
702-687-5320. 

SUPPLEMENTARY  INFORMATION:  On  August 
20. 1992,  the  FWHA  issued  a  notice  of 
intent  in  the  Federal  Register  to  advise 
that  a  Tier  1  environmental  impact 


statement  (EIS)  would  be  prepared  for 
the  above  project.  This  Tier  1  EIS  was 
approved  on  June  7, 1996,  and  a  Record 
of  Decision  (ROD)  was  issued  by  FHWA 
on  August  5. 1996.  Subsequent  to 
initiation  of  the  Tier  1  EIS,  Clark  County 
committed  to  obtaining  all  rights-of-way 
and  constructing  an  interim  facility  with 
local  fiinds.  The  20-year  design  facility 
was  originally  expected  to  be  at  least 
partially  Federally  funded.  Recentiy. 
Clark  County  concluded  that  no 
Federal-aid  Highway  funds  will  be 
required.  Since  the  use  of  Federal-aid 
Highway  funds  for  the  project  are  no 
longer  anticipated,  their  is  no  major 
Federal  action  warranting  FHWA's 
involvement  in  the  environmental 
process. 

Therefore,  at  the  request  of  Clark 
County,  Nevada,  the  previously  noticed 
environmental  process  is  hereby 
terminated  and  withdrawn.  FHWA  will 
not  prepare  a  Tier  2  environmental 
document. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  27, 1997. 
Alan  J.  Friesen, 

Assistant  Division  Administrator,  Federal 
Highway  Administration,  Carson  City, 
Nevada. 

[FR  Doc.  97-23347  Filed  9-2-97;  8:45  am] 
BaUNQ  CODE  4aiO-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  natiue  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

VIA  Rail  Canada,  Incorporated  (Waiver 
Petition  Docket  Number  RSGM-97-4) 

VIA  Rail  Canada,  Incorporated  (VIA) 
seeks  a  temporary  waiver  of  compliance 
with  the  Safety  Glazing  Standards.  49 
CFR  Part  223.9(c).  which  requires  FRA 
certified  glazing  in  all  windows  of 
passenger  cars,  for  fifteen  passenger 
coaches  rebuilt  in  1997.  VIA  states  that 
the  contractor  who  rebuilt  the  cars 


failed  to  equip  the  cars  with  FRA 
certified  glazing.  VIA  plans  to  use  the 
coaches  to  operate  a  special  train  on 
September  21,  1997,  between  Toronto, 
Ontario,  and  Buffalo,  New  York,  for 
Canadian  Buffalo  Bills  fans.  A  second 
trip  is  planned  for  November  1997.  VIA 
is  working  with  the  contractor  to  replace 
the  windows  with  FRA  certified  glazing 
and  requests  the  waiver  to  ensure  the 
eqtiipment  is  available.  VIA  states  that 
the  fifteen  coaches  have  standard  VIA 
safety  glazing  in  all  locations  and  are 
eqtiipped  with  four  emergency  egress 
windows  per  coach,  not  FRA  certified. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
schedtiling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing,  ff  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-97-4) 
and  must  be  submitted  in  triplicate  to 
die  Docket  Clerk.  Office  of  Chief 
Counsel,  FRA.  Nassif  Building,  400 
Seventh  Street,  S.W.,  Mail  Stop  10, 
Washington,  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  Any  protest  to  the  special 
train  movement  of  September  21, 1997, 
must  be  filed  prior  to  September  15, 
1997.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hotus  (9:00  a.m.-5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington.  D.C.  20005. 

Issued  in  Washington,  D.C  on  August  28, 
1997. 

Grady  C  Cothen,  |r^ 

Deputy  Associate  A  dministrator,  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  97-23312  Filed  9-2-97;  8:45  am] 

BIUJNO  CODE  4aiO-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  DockM  No.  97-2868| 

Notice  of  Request  for  the  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY;  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currentiy  approved  information 
collection:  Enviroimiental  Assessments. 
DATES:  Comments  must  be  sulnnitted 
before  November  3, 1997. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office.  Pub.  L.  401.  400  Seventh 
Sti«et,  S.W.,  Washington,  D.C.  20590. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
from  10:00  a.m.  to  5:00  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Assessments — Mr. 
Joseph  Ossi,  Office  of  Planning.  (202) 
366-1613. 

SUPPlfMENTARY  INFORMATKM:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
witbout  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Environmental  Assessments 
(OhfB  Number:  2132-O011). 

Background:  The  National 
Environmental  Policy  Act  (NEPA)  of 
I960,  as  amended,  and  its  implementing 
regulations,  require  that  all  Federal 
agencies  consider  and  document  the 
social,  economic,  and  environmental 
impacts  of  proposed  Federal  actions. 
For  FTA.  approvals  of  grants  to  State 
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and  local  public  agencies  and 
authorities  for  the  construction  of  transit 
facilities  and  for  other  transit  activities 
are  Federal  actions  subject  to  this  NEPA 
requirement.  A  method  used  by  FTA  for 
the  consideration  and  documentation  of 
impacts  is  the  Environmental 
Assessment.  The  Environmental 
Assessment  evaluates  alternatives  to  the 
proposed  project  and  describes  the 
probable  adverse  effects  of  the  proposed 
project  and  the  alternatives  considered, 
including  land  use  impacts,  traffic 
impacts,  noise,  residential  and  business 
displacements,  impacts  on  parks, 
wetlands,  and  historic  sites,  and  other 
possible  impacts.  The  Environmental 
Assessment  is  conducted  by  the  grant 
applicant,  in  cooperation  with  FTA.  It 
allows  FTA  and  the  grant  applicant, 
prior  to  a  decision  to  proceed  with  the 
grant,  in  the  case  of  FTA,  or  with  the 
project  itself,  in  the  case  of  the  transit 
authority  seeking  FTA  grants  funds,  to 
assess  the  environmental  consequences 
of  proposed  transit  projects  and 
alternative,  less  costly  or  less  harmful 
methods  for  achieving  project 
objectives.  The  Environmental 
Assessment  also  provides  opportunities 
for  public  involvement  and 
coordination  %vith  other  interested 
government  agencies.  When  it  is 
completed,  it  includes  a  detailed 
description  of  the  project  alternative  for 
which  the  grant  funds  will  be  provided, 
a  description  that  includes  any 
measures  that  have  been  incorporated 
into  the  project  to  reduce  environmental 
harm  and  adverse  impacts  on  the 
surroimding  community. 

Respondents:  State  and  local 
government  agencies  and  authorities 

seeking  FTA  grants. 

Estimated  Annual  Burden  on 
Respondents:  An  average  of  1 20  houra 
for  each  Environmental  Assessment 
There  are  an  average  of  60  such 
assessments  per  year. 

Estimated  Total  Axmual  Burden: 
7.200  hours. 

Frequency:  Annual. 

Issued:  August  28, 1997. 
Gordim  |.  LintoD, 
Administrator. 
[FR  Doc.  97-23313  Filed  9-2-97;  8:45  am] 

BILUNG  CODE  4»10-S7-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transtt  Administration 
[FTA  Doctat  Na  87-2865] 

Notice  of  Request  for  ttte  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Notice  of  request  for  comments. 

summary:  In  accordance  with  the 
PaperwOTk  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OKfB)  to  extend  the  following 
currenUy  approved  information 
collection:  Americans  with  Disabilities 
Act 

DATES:  Comments  must  be  submitted 
before  November  3. 1997. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appeara 
at  the  top  of  this  dociunent  and  ba 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office.  Pub.  L.  401,  400  Seventh 
Street.  S.W.,  Washington.  D.C.  20590. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
from  10:00  a.m.  to  5:00  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Americans  with  Disabilities  Act — Mr. 
Arthur  Andrew  Lopez,  Director,  Office 
of  Qvil  Rights,  (202)  366-4018. 

SUPP1.EMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
widiout  reducing  the  quality  of  the  • 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval  of  this 
information  collection. 

Title:  Americans  with  Disabilities  Act 
(Oh4B  Number:  2132-0555). 

Background:  On  July  26. 1990,  the 
President  signed  into  law  civil  rights 
legislation  entiUed.  "The  Americans 
with  Disabilities  Act  of  1990"  (ADA) 
(Pub.  L.  101-336).  It  contains  sweeping 
changes  for  individuals  with  disabilities 


in  every  major  area  of  American  life. 
One  key  area  of  the  legislation  addresses 
transportation  services  provided  by 
public  and  private  entities.  Some  of  the 
requirements  under  the  ADA  are:  (1)  No 
transportation  entity  shall  discriminate 
against  an  individual  with  a  disability 
in  coimection  with  the  provision  of 
transportation  service;  (2)  All  new 
vehicles  purchased  by  public  and 
private  entities  after  August  25, 1990, 
must  be  readily  accessible  to  and  usable 
by  persons  witii  disabilities,  including 
individuals  who  use  wheelchaira;  (3) 
Public  entities  that  provide  fixed  route 
transit  must  provide  complementary 
paratransit  service  for  persons  with 
disabilities,  who  are  unable  to  use  the 
fixed  route  system,  that  is  comparable  to 
the  level  of  service  provided  to 
individuals  without  disabilities;  and  (4) 
Transit  authorities  who  are  able  to 
substantiate  that  compliance  with  all 
service  criteria  of  the  paratransit 
provisions  would  cause  undue  financial 
burden,  may  request  a  temporary  time 
extension  in  implementing  ADA 
complementary  paratransit  service. 

On  September  6,  1991,  DOT  issued  a 
final  rule  implementing  the 
transportation  provisions  of  ADA  (Titie 
49  CFR  Parts  27,  37  and  38),  which 
includes  the  requirements  for 
complementary  paratransit  service  by 
public  entities  operating  a  fixed  route 
system  and  the  provision  of 
nondiscriminatory  accessible 
transportation  service.  The  regulation 
sets  forth  the  changes  needed  to  fulfill 
the  Congressional  mandate  to 
substantially  improve  access  to  mass 
transit  service  for  persons  with 
disabilities.  Efiiective  January  26. 1997, 
paratransit  plans  are  no  longer  required. 
However,  if  FTA  reasonably  believes 
that  an  entity  may  not  be  complying 
with  all  service  criteria,  FTA  may 
require  an  annual  update  to  the  entity's 
plan.  In  addition,  all  other  ADA 
compliance  requirements  must  still  be 
satisfied.  The  information  collected 
provides  FTA  with  a  basis  for 
monitoring  compliance.  The  public 
entities,  including  recipients  of  FTA 
funds,  are  required  to  provide 
information  during  triennial  reviews, 
complaint  investigations,  resolutions  of 
complaints,  and  compliance  reviews. 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  100  hours  for  each  of  the 
750  respondents. 

Estimated  Total  Annual  Burden: 
75,000  houra. 

Frequency:  Annual. 
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Issued:  August  28, 1997. 
Gordon  J.  Linton, 

^dministmtor. 
(FR  Doc.  97-23314  Filed  9-2-97;  8:45  am] 

nUJNO  COOE  4»10-«T-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33443] 

RaiiAmerica,  Inc.— Continuance  in 
Control  Exemption— SL  Croix  Valley 
Railroad  Company 

RaiiAmerica.  Inc.  (RaiiAmerica)  has 
filed  a  notice  of  exemption  to  continue 
in  control  of  the  St.  Croix  Valley 
Railroad  Company  (SCV).  upon  SCV's 
becoming  a  Class  m  railroad. 

The  transaction  was  expected  to  be 
consummated  on  or  after  the  August  21. 
1997  effective  date  of  the  exemption. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33442,  St.  Croix 
Valley  Railroad  Company — Acquisition 
and  Operation  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company,  wherein  SCV  seeks 
to  acquire  and  operate  certain  rail  lines 
bom  The  Burlington  Northern  and 
Santa  Fe  Railway  Company. 

RaiiAmerica  dtrectiy  controls  11 
common  carrier  Class  HI  railroads 
operating  in  9  states:  the  Cascade  and 
Columbia  River  Railroad  Company;  the 
Delaware  Valley  Railway  Company, 
Inc.;  the  Evansville  Terminal  Company, 
Inc.;  the  Gettysburg  Railway;  the  Huron 
&  Eastern  Railway  Company.  Inc.;  the 
Minnesota  Northern  Railroad.  Inc.;  the 
Otter  Tail  Valley  Railroad  Company;  the 
Saginaw  Valley  Railway  Company,  Inc; 
the  West  Texas  &  Lubbock  Railroad 
Company.  Inc.;  the  Etakota  Rail,  Inc.; 
and  die  South  Cehtral  Teimessee 
Railroad  Company. 

RaiiAmerica  states  that:  (i)  The  rail 
lines  to  be  operated  by  SCV  do  not 
connect  with  any  railroad  in  the 
corporate  family;  (ii)  the  transaction  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  SCV 
with  any  railroad  in  the  corporate 
family;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  die  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriera.  Because  this  transaction 


involves  Class  in  rail  carriera  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exen^>tion  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33443,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary 
Laakso,  Esq.,  RaiiAmerica,  Inc.,  301 
Yamato  Road,  Suite  1190,  Boca  Raton, 
FL  33431. 

Decided:  August  26, 1997. 

By  the  Board,  David  M.  Konscluulc. 
Director,  Office  of  Proceedings. 
Venion  A.  Williuns, 
Secretary. 
[FR  Doc.  97-23349  Filed  9-2-97;  8:45  am] 

■aiMQ  CODE  4»16-00-P 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption     ., 
uinder  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33442,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street  N.W.,  Washington,  EX:  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary 
Laakso.  Esq.,  301  Yamato  Road,  Sidte 
1190,  Boca  Raton,  FL  33431. 

Decided:  AuguM  26, 1997. 

By  the  Board,  David  M.  Konscfanik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WUliaiH, 
Secretary. 
(FR  Doc.  97-23350  FUed  9-2-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
U.S.  Customs  Service 


DEPARTMENT  OF  TRANSPORTATION      ^■°-  •^"^♦1 


Surface  Transportation  Board 
[STB  nnance  Docket  No.  33442] 

SL  Croix  Valley  Railroad  Company- 
Acquisition  and  Operation 
Exemption— The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

St.  Croix  Valley  Railroad  Company 
(SCV),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  from  The  Bwlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  and  to  operate 
approximately  33.3  miles  of  rail  line 
between  Hinckley,  MN,  milepost  74.0. 
and  North  Branch.  MN.  milepost  40.7. 
and  11.1  miles  of  rail  line  between 
Brook  Park,  MN,  milepost  58.0,  and 
Mora.  MN,  milepost  46.9.  In  addition. 
SCV  will  acquire  incidental  overhead 
trackage  rights  to  operate  between 
Hinckley.  MN,  milepost  74.0,  and  Brook 
Park,  MN,  milepost  58.0,  and  over 
BNSF's  yard  tracks  in  its  Hinckley  yard. 

The  transaction  was  expected  to  be 
consimmiated  on  or  after  the  August  21, 
1997  effective  date  of  the  exemption. 

This  b-ansaction  is  related  to  STB 
Finance  Docket  No.  33443,  RaiiAmerica, 
Inc. — Continuance  in  Control 
Exemption — St.  Croix  Valley  Railroad 
Company,  wherein  RaiiAmerica,  Inc. 
has  concurrenUy  filed  a  verified  notice 
to  continue  in  control  of  SCV  upon  its 
becoming  a  Class  m  rail  carrier. 


Bonds;  Approval  to  Use  Authorized 
Facsimile  Signatures  and  Seal 

The  use  of  facsimile  signatures  and 
seal  on  Customs  bonds  by  the  following 
corporate  surety  has  been  approved 
effective  this  date: 
Intercargo  Insurance  Company 
Authorized  facsimile  signature  on  file 

for 
Stanley  A.  Galanski 

The  corporate  surety  has  provided  the 
Customs  Service  with  copies  of  the 
signatures  to  be  used,  a  copy  of  the 
corporate  seal,  and  a  certified  copy  of 
the  corporate  resolution  agreeing  to  be 
bound  by  the  facsimile  signatiues  and 
seal.  This  approval  is  without  prejudice 
to  the  surety's  right  to  affix  signatures 
and  seal  manually. 

Dated:  August  27, 1997. 
Jerry  Laderiierg. 

Chief,  Entry  Procedures  and  Carriers  Branch. 
[FR  Doc.  97-23256  Filed  9-2-97;  8:45  am] 
BUMQ  OOOE  4«ilM»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Renewal  of  the  Generalized  System  of 
Preferences 

AOENCY:  Customs  Service,  Treasury. 
ACnON:  General  notice. 


46550  Federal  Regigter  /  Vol.  62.  No.  170  /  Wednesday.  September  3,  1997  /  Notices 


summary:  The  Generalized  System  of 
Preferences  (GSP)  is  a  renewable 
preferential  trade  program  that  allows 
the  eligible  products  of  designated 
developing  countries  to  directly  enter 
the  United  States  free  of  duty.  The  GSP 
program  expired  on  May  31, 1997,  but 
has  been  renewed,  effective  August  5, 
1997,  with  retroactive  effect  to  June  1, 

1997,  by  a  provision  in  the  Budget 
Reconciliation  Tax  Act  of  1997.  This 
document  provides  notice  to  importers 
that  Customs  will  begin  processing 
refunds  on  all  duties  paid,  with  interest 
from  the  date  the  duties  were  deposited, 
on  GSP-eUgible  merchandise  that  was 
entered  on  June  1, 1997,  through  August 
4. 1997,  and  that  Customs  will  accept 
claims  for  GSP  duty-free  treatment  for 
merchandise  entered,  or  withdrawn 
from  a  warehouse,  for  consumption  on 
or  after  August  5, 1997,  through  June  30, 

1998,  the  provisions  current  legislative 
sunset  date. 

DATES:  Customs  will  begin  the 
processing  of  refunds  on  duties  paid — 
with  interest  as  set  forth  in  this 
document— August  29, 1997. 
FOR  njmMER  MFORMATION  CONTACT:  For 
general  operational  questions: 
Formal  entries — ^John  Pierce,  202-927- 

1249 
Informal  entries — Thomas  Wygant,  202- 

927-1167 
Mail  entries — Dan  Norman,  202-927- 

0542 
Passenger  claims — Robert  Jacksta,  202- 

927-1311 

For  specific  questions  relating  to  the 
Automated  Commercial  System:  Eric 
Blank,  Office  of  Information  and 
Technology,  202-927-0441. 

SUPPt.EMENTARY  SiFORMATION: 

Background 

Section  501  of  the  Trade  Act  of  1974 
(the  1974  Act),  as  amended  (19  U.S.C. 
2461),  authorizes  the  President  to 
establish  a  Generalized  System  of  . 
Preferences  (GSP)  to  provide  duty-free 
treatment  for  eligible  articles  imported 
directly  from  designated  beneficiary 
countries  for  specific  time  periods. 
Pursuant  to  19  U.S.C.  2465(a),  as 
amended  by  the  GSP  Renewal  Act  of 
1996  (Pub.  L  104-188, 110  StaL  1775, 
at  Stat  1917),  duty-free  treatment  imder 
the  GSP  program  expired  on  May  31. 
1997. 

On  August  5, 1997,  the  President 
signed  the  Budget  Reconciliation  Tax 
Bill  of  1997  (the  1997  Act,  tentatively 
scheduled  to  be  published  as  Pub.  L. 
10&-34,  111  Stat.  788);  section  981 
pertains  to  the  extension  of  duty-free 
treatment  and  the  retroactive 
application  for  certain  liquidations  and 
rehquidations  under  the  GSP  (the  1997 


Act,  op.  cit).  Section  981  makes 
provision  to  apply  GSP  duty-free 
treatment  to  eligible  articles  fit}m 
designated  beneficiary  countries  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  5, 
1997.  through  June  30, 1998,  and,  for 
those  entries  made  after  May  31, 1997 
through  August  4, 1997,  to  which  duty- 
free treatment  would  have  applied,  to 
refund  any  duty  paid  with  res[>ect  to 
such  entry,  provided  that  a  request  for 
liquidation  or  reliquidation  is  filed  with 
Customs  by  February  4, 1998,  i.e., 
within  180  days  after  the  date  of  the 
1997  Act's  enactment,  that  contains 
siifficient  information  to  enable 
Customs  to  locate  the  entry  or  to 
reconstruct  the  entry  if  it  cannot  be 
located. 

Recognizing  the  impact  that 
retroactive  renewal  and  consequent 
numerous  reliquidations  will  have  on 
both  importers  and  Customs,  Customs 
developed  a  mechanism  to  facilitate 
refunds  (see.  Federal  Register  Notice  of 
Jvme  4, 1997.  62  FR  30672)  that  will 
begin  processing  refunds  August  29, 
1997.  Customs  expects  the  processing  of 
refunds  to  take  from  four  to  eight  weeks 
for  certain,  formal  Automated  Broker 
Interface  (ABI)  entries. 

Duty-Free  Entry  Summaries 

Effective  August  5.  1997,  filers  again 
will  be  entitled  to  file  GSP  eligible  entry 
summaries  without  the  payment  of 
estimated  duties. 

Refunds  With  Interest 

A.  Formal  Entries 

Customs  will  liquidate  or  reliquidate 
all  afiiscted  entry  summaries  and  refund 
any  duties  deposited  for  items 
denominated  on  the  GSP  line.  Field 
locations  shall  not  issue  GSP  refunds 
except  as  instructed  to  do  so  by  Customs 
Headquarters. 

If  an  ABI  entry  summary  was  or  will 
be  filed  with  payment  of  estimated 
duties  using  the  Special  Program 
Indicator  (SPI)  for  the  GSP  (the  letter 
"A")  as  a  prefix  to  the  tariff  number,  no 
further  action  by  the  filer  is  required: 
filings  with  the  SPI  "A  "  will  be  treated 
as  conformii^  requests  for  refunds. 

Noa-ABI  filers  who  either  did  or  did 
not  request  a  refund  by  using  the  SPI 
"A"  must  request  a  refund  in  writing 
from  the  Port  Director  at  the  port  of 
entry  by  February  4,  1998.  The  letter 
may  cover  either  single  entry  summaries 
or  all  entry  summaries  filed  by  an 
individual  filer  at  a  single  port  To 
expedite  refunds.  Customs  recommends 
the  following  information  be  included 
in  each  letter 


1.  A  statement  requesting  a  refund,  as 
provided  by  section  981  of  the  Budget 
Reconciliation  Tax  Act  1997; 

2.  An  enumeration  of  the  entry 
numbers  and  line  items  for  which 
refunds  are  requested;  and 

3.  The  amount  requested  to  be 
refunded  for  each  line  item  and  the  total 
amount  owed  for  all  entry  simunaries. 

Interest  on  duties  deposited  will  be 
paid,  pursuant  to  section  505  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1505),  based  on  the  quarterly 
Internal  Revenue  Service  interest  rates 
used  to  calculate  interest  on  refunds  of 
Customs  duties  as  follows: 

June  1, 1997-June  30, 1997—8% 
July  1. 1997-July  31, 1997—8% 
August  1, 1997-AugU8t  4. 1997—8% 

B.  Informal  Entries 

Refunds  with  interest  on  informal 
entries  filed  via  ABI  on  a  Customs  Form 
7501  with  the  SPI  "A"  will  be  processed 
in  accordance  with  the  procedures 
disciissed  above. 

C.  Mail  Entries 

The  addressees  must  request  a  refund 
of  GSP  duties  and  return  it,  along  with 
a  copy  of  the  CF  3419A,  to  the 
appropriate  International  Mail  Branch 
(address  listed  on  bottom  right  hand 
comer  of  CF  3419A).  It  is  essential  that 
a  copy  of  the  CF  3419A  be  included,  as 
this  will  be  the  only  means  of 
identifying  whether  GSP  products  have 
been  entered  and  estimated  duties  and 
fees  have  been  paid. 

D.  Baggage  Declarations  and  Non-ABI 
Informals 

If  travelers/importers  wrote  a 
statement  directiy  on  their  Customs 
declarations  (CF  6059B)  or  informal 
entries  (CF  363  or  CF  7501)  requesting 
a  refund,  no  further  action  by  the 
traveler/importer  will  be  required;  the 
statement  will  be  treated  as  a 
conforming  request  for  refunds.  Failure 
to  request  a  refiind  in  this  manner  does 
not  preclude  a  traveler/importer  from 
otherwise  making  a  timely  request  in 
writing,  as  described  above  for  non-ABI 
filers. 

Dated:  August  27. 1997.      . 
Robert  TVottsr. 

Assistant  Commissioner,  Field  Operations. 
(FR  Doc.  97-23257  Filed  9-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Sendee 

Announcement  of  Program  Test: 
Simplification  of  in-Transit  Truck 
Shipments  Between  Canada  and  the 
U.S. 

AQENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  aimounces  a  joint 
U.S.  Customs  and  Revenue  Canada 
Customs  plan  to  conduct  a  pilot  test  of 
simplified  procedures  regulating  the  in- 
transit  movement  of  truck  shipments 
transiting  Canada  and  the  United  States. 
The  simplified  procedures  reduce  the 
number  of  processing  steps  or  stops 
required  of  a  carrier  transiting  either 
Canada  or  the  United  States  from  four 
to  two.  This  notice  also  invites  public 
comments  concerning  any  aspect  of  the 
planned  pilot  test  program. 

EFFECTIVE  DATES:  The  test  of  this  pilot 
program  will  commence  no  earlier  than 
October  8, 1997,  and  will  run  for 
approximately  six  months,  with 
evaluations  of  the  program  occiirring 
periodically.  Comments  must  be 
received  on  or  before  October  2, 1997. 

ADDRESSES:  Written  comments 
regarding  this  notice  should  be 
addressed  to  Walter  Lechowaki,  East 
Great  Lakes  Customs  Management 
Center.  F4oor  3,  Building  10,  4455 
Genesee  Street,  Buffalo,  New  York 
14225-1928. 

FOR  FURTHER  MFORMATKM  CONTACT: 

For  U.S.  Customs  issues:  Walter 
Lechowski,  (716)  626-0400,  ext  203. 

For  Revenue  Canada  Customs  issues: 
Bryan  Daly,  (613)  954-7081. 

SUPPLEMENTARY  INFORMATION: 

Background 

With  a  long  history  of  worldng 
together,  Canada  and  the  United  States 
have  much  in  common.  The  Customs 
Services  in  each  country  operate  more 
and  more  in  a  similar  &shion  becaiise 
they  are  faced  with  many  of  the  same 
problems  and  challenges  associated 
with  the  rapidly  changing  business  and  . 
economic  environment  Trade  between 
Canada  and  the  United  States  is  a 
billion  dollar  a  day  proposition. 
Tourism  provides  millions  of  |obs  for 
Canadians  and  Americans.  More  than 
100  million  travellers  cross  our  conunon 
border  each  year.  This  environment 
brings  with  it  the  threat  of  guns, 
smuggling,  drugs,  and  crime. 
Conversely,  our  citizrais  and  customers 
are  therefore  demanding  better  service 
and  protection  at  less  cost. 


In  response  to  these  demands,  on 
February  24, 1995,  at  a  Summit  in 
Ottawa,  Canada,  President  Clinton  and 
Canadian  Prime  Minister  Chretien 
aimounced  agreement  on  a  Canada/ 
United  States  Accord  on  our  Shared 
Border  for  enhancing  the  management 
of  the  U.S.-Canada  border.  See,  31 
Weekly  Comp.  Pres.  Doc.  305.  The 
Shared  Border  Accord  sets  out  common 
objectives  and  specific  initiatives  to 
promote  trade,  tourism,  and  travel 
between  the  two  coimtries  by  reducing 
barriers  for  legitimate  importers, 
exporters,  and  travelers,  while 
strengthening  enforcement  capabilities 
to  stop  the  flow  of  illegal  movement  of 
goods  and  reducing  costs  for  both 
governments  and  users.  One  of  the 
common  objectives  of  the  Shared  Border 
Accord  is  to  promote  international  trade 
by  adopting  die  best  practices  of  each 
country  to  permit  commercial  goods  and 
legitimate  travellers  to  flow  easily 
between  both  countries. 

To  aid  in  the  development  of  this 
objective.  Revenue  Canada  Customs  and 
U.S.  Customs  joinUy  propose  a  change 
to  the  current  procedures  concerning 
the  reporting  and  control  of  truck 
shipments  transiting  Canada  between 
ports  in  the  U.S.  and  truck  shipments 
transiting  the  U.S.  between  ports  in 
Canada.  The  present  United  States 
regulations  applicable  to  in-transit  truck 
traffic  between  our  two  countries  are  set 
forth  as  subpart  E  of  part  123  of  the 
Customs  Regulations  (19  CFR  part  123, 
subpart  E)  and  require  such  traffic  to 
report  to  a  Customs  facility  a  minimum 
of  four  times:  once  in  crossing  the 
border  bound  for  the  other  country; 
twice  while  in  the  other  country,  i.e.. 
once  when  arriving  and  once  when 
departing:  and  once  again  when 
reentering  the  country  of  destination. 
The  proc^ural  change  proposed  in  this 
document  for  this  type  of  international 
traffic  will  eliminate  the  first  and  third 
check  stops.  Accordingly,  the  reporting 
requirements  contained  at  §§  123.41  (b) 
and  (cK2)  of  the  Customs  Regulations, 
concerning  truck  shipments  transiting 
Canada,  and  123.42  (b)  and  (d)  of  the 
Customs  Regulations,  concerning  truck 
shipments  transiting  the  U.S.,  will  be 
suspended  during  this  pilot  test 
procedure.  This  test  procedure  will 
apply  along  the  entire  border  area 
betvraen  Canada  and  the  U.S.  and  will 
not  otherwise  affect  the  procediues 
relating  to  other  forms  of  shipments, 
such  as  those  relating  to  transportation 
and  exportation  shipments.  Significant 
financial  and  safety  related  benefits  for 
commercial  highway  carriers  and  bridge 
operators  are  anticipated;  carriera 
should  enjoy  a  reduction  in  travel  time; 


and  bridge  operators  should  enjoy  less 
truck  congestion  at  outbound  lanes,  and 
greater  driver  safety  since  truck  driven 
will  no  longer  need  to  cross  active 
traffic  lanes  to  reach  Customs  offices 
from  outbound  lanes.  Compliance 
examinations  conducted  by  both 
Customs  Services  will  pnhapc<> 
enforcement,  and  provide  a  basis  for 
formulating  threat  assessments. 

The  implementation  date  for  a  test  of 
these  new  procedures  is  October  8, 
1997.  Upon  implementation,  both 
Customs  Services  will  begin  an 
evaluation  period  of  at  least  six  months 
to  ensure  the  effectiveness  of  the 
program  and  to  identify  any  short  falls. 
If  the  program  is  successful,  both 
Customs  Services  will  begin  the  process 
to  change  current  regulations  to  make 
the  new  procedure  permanent 

For  programs  designed  to  evaluate  the 
effectiveness  of  new  technology  or 
operations  procedures  regarding  the 
processing  of  passengers,  vessels,  or 
merchandise,  §  101.9(a)  of  the  Customs 
Regulations  (19  CFR  101.9(a)), 
implements  the  general  testing 
procedures.  This  test  is  established 
pursuant  to  that  regulation. 

The  Present  In-Transit  Procedure 

Stop  «1  (exiting  the  first  country) — ^A 
commercial  carrier  transiting  either 
Canada  or  the  U.S.  is  required  to  stop 
at  the  domestic  port  of  departure  to  have 
its  movement  authorized  by  having  the 
in-transit  manifest  stamped. 

Stop  #2  (arriving  in  the  other 
country) — Upon  arriving  in  the  other 
country,  the  commercial  carrier  is 
required  to  stop  so  that  foreign  Customs 
can  further  process  the  movement;  the 
manifest  is  stamped  again  and  the  top 
copy  is  retained  by  foreign  Customs;  an 
inventory  is  created  to  control  the 
merchandise  while  in  the  country. 

Stop  #3  (exiting  the  country 
transited)— Upon  exiting  the  country 
transited,  the  commercial  carrier  is 
required  to  stop  again  so  that  foreign 
Customs  can  cancel  the  manifest; 
foreign  Customs  retains  the  second 
(blue)  copy  of  the  manifest 

Stop  #4  (re-entering  the  firet 
country) — ^Upon  re-entry  into  the  fint 
country,  the  commercial  carrier  is 
reqiured  to  stop  again  so  that  domestic 
Customs  can  further  process  the 
manifest  to  facilitate  entry  of  the 
merchandise;  domestic  Customs  retains 
the  third  (green)  copy  of  the  manifest; 
the  driver  is  given  the  fourth  (pink) 
copy  of  the  manifest 

For  example,  in  a  trip  from  Michigan 
to  New  York  that  transits  Canada,  the 
driver  for  a  commercial  carrier  must 
stop  at  U.S.  Customs  in  Port  Huron, 
Michigan,  to  have  the  manifest  stamped 
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to  authorize  this  movement.  Then,  upon 
arrival  in  Samia,  Ontario.  Canada,  the 
driver  must  stop  again  so  that  Canadian 
Customs  can  process  the  manifest  by 
stamping  and  removing  the  top  (white) 
copy.  The  driver  then  proceeds  through 
Ontario  to  the  port  of  exit  at  Queenston, 
Ontario.  At  Queenston,  the  driver  must 
stop  again  so  that  Canadian  Customs 
can  further  process  the  manifest  by 
retaining  the  second  (blue)  copy.  The 
driver  then  proceeds  to  Lewiston.  New 
York,  and  stops  again  so  that  U.S. 
Customs  can  finalize  the  process  by 
retaining  the  third  (green)  copy.  The 
fourth  (pink)  copy  of  the  manifest  is 
returned  to  the  driver.  This  process 
works  the  same  way  when  commercial 
carriers  in  Canada  transit  the  U.S.  for 
return  to  Canada. 

The  Proposed  In-Transit  Procedure 

Old  stop  #1  no  longer  required — 
Commercial  carriers  tnmsiting  either 
Canada  or  the  U.S.  will  no  longer  be 
required  to  stop  at  the  domestic  port  of 
departure  to  initiate  the  in-transit 
movement.  Drivers  will  proceed  directly 
to  the  other  coimtry. 

New  stop  #1  (arriving  in  the  other 
country) — Arriving  in  the  other  country, 
the  driver  stops  so  that  foreign  Customs 
will  review  the  manifest  for  accuracy 
and  verify  that  the  merchandise  does 
qualify  for  this  movement.  The  foreign 
Customs  will  confirm  the  residency  of 
the  driver  and.  if  all  is  in  order,  stamp 
the  manifest,  noting  seal  numbers  where 
applicable. 

Old  stop  #3  no  longer  required — 
Drivers  will  now  proceed  to  the  port  of 
entry  for  the  first  country  for  re-entry. 

New  stop  #2  (re-entering  the  first 
country) — Upon  re-entry  into  the  first 
country,  the  driver  will  stop  so  that 
domestic  Customs  can  complete  the 
processing  of  the  manifest;  the  second 
(blue)  copy  of  the  manifest  will  be 
returned  to  the  other  country's  Customs. 
The  Customs  Service  of  the  first  country 
retains  the  third  (greenj  copy  of  the 
manifest,  and  the  driver  is  given  the 
fourth  (pink)  copy  of  the  manifest. 

Thus,  in  the  example  above,  the 
driver  departs  the  U.S.  at  Port  Huron, 
Michigan.  Arriving  at  Samia,  Ontario, 
Canada,  the  driver  stops  and  Canadian 
Customs  initiates  the  process,  noting 
seal  numbers  where  applicable, 
stamping  and  retaining  the  top  (white) 
copy  of  the  memifest.  The  driver  then 
proceeds  through  Ontario  to  the  U.S. 
port  at  Lewiston,  New  York.  There,  the 


driver  stops  and  U.S.  Customs  finalizes 
the  process,  stamps  the  manifest  and 
retains  the  second  (blue)  and  third 
(green)  copies:  the  fourth  (pink)  copy  of 
the  manifest  is  returned  to  the  driver. 
U.S.  Customs  will  return  the  second 
(blue)  copy  of  the  manifest  to  Customs 
in  Canada,  following  local  agreement  on 
transmittal  procedures.  This  process 
will  work  the  same  way  when 
commercial  carriers  in  Canada  transit 
the  U.S.  for  return  to  Canada.  During  the 
test,  U.S.  Customs  may  continue  to  use 
the  Customs  Form  7512(C)  (CF 
7512(C) — Destination)  as  a  source  for 
the  "Transit  Manifest  No."  for  carriers 
transitting  the  United  States. 

Regulatory  Provisions  Afiected 

During  the  In-Transit  truck  shipment 
test,  the  normal  departure  reporting 
requirements  of  subpart  E  of  part  123  of 
the  Customs  Regulations  (19  CFR  part 
123.  subpart  E)  will  be  suspended. 
These  reporting  requirements  are 
contained  at  §  123.41  (b)  and  (c)(2)  of 
the  Customs  Regulations,  which 
concerns  truck  shipments  transiting 
Canada,  and  §  123.42  (b)  and  (d)  of  the 
Customs  Regulations,  which  concerns 
truck  shipments  transiting  the  U.S. 

Enforcement  Provisions 

The  transportation  of  restricted  or 
prohibited  merchandise  is  not  permitted 
during  the  pilot  test,  and  participants 
will  be  subject  to  civil  and  criminal 
penalties  and  sanctions  for  any 
violations  of  U.S.  Customs  laws. 

Both  Customs  agencies  will  be 
conducting  statistically  vedid 
compliance  examinations  on  in-transit 
carriers,  and  both  Customs  agencies  will 
be  formulating  risk  assessments,using 
the  Compliance  Measurement  results. 

Conunents  and  Evaluation  of  Test 

Customs  will  review  all  public 
comments  received  concerning  any 
aspect  of  the  test  program  or  procedures, 
and  finalize  procedures  in  light  of  those 
comments.  Approximately  120  days 
after  conclusion  of  the  test,  evaluations 
of  the  test  will  be  conducted  and  final 
results  will  be  made  available  to  the 
public  upon  request. 

Dated:  August  22, 1997. 
Robert  S.  Trotter, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[PR  Doc  97-23255  Filed  9-2-97;  8:45  am) 
BtLUNG  CODE  4*20-02-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Education,  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Education,  authorized  by  38  U.S.C. 
3692,  will  be  held  on  September  18  and 
September  19,  1997.  The  meeting  will 
take  place  at  the  Department  of  Veterans 
Affairs  (VA)  Central  Office.  Room  630. 
810  Vermont  Avenue,  NW,  Washington, 
DC,  fit)m  8:30  a.m.  to  4:30  p.m.  on 
Thursday,  September  18,  1997,  and 
from  8:30  a.m.  to  1  p.m.  on  Friday, 
September  19.  The  purpose  of  the 
Committee  is  to  assist  in  the  evaluation 
of  existing  programs  and  services  and 
recommend  needed  new  programs  and 
services.  Thursday  morning  the 
Committee  will  be  briefed  on  the 
Government  Improvement  and  Results 
Act  and  will  meet  with  a  representative 
of  the  Education  Business  Process 
Reengineering  team.  In  the  afternoon, 
the  Conunittee  will  meet  Executive 
Director  of  the  Commission  on 
Servicemembers  and  Veterans 
Transition  Assistance.  Friday  morning 
the  Conunittee  will  discuss  pertinent 
issues  and  make  recommendations  to 
the  Secretary-Designate. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Ms.  June  Schaeffer,  Assistant 
Director,  Education  PoUcy  and  Program 
Administration  (phone  202-273-7187), 
prior  to  September  10, 1997. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  9  a.m.,  Friday, 
September  19, 1997. 

Dated:  August  25, 1997. 

By  direction  of  the  Secretary-Designate. 
Heyward  Bannister, 
Committee  Management  Officer. 
fFR  Doc.  97-23264  Filed  9-2-97;  8:45  am) 
MLLMQ  CODE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editoriaJ  corrections  of  previousty 
put}(istied  Presidential,  Rule,  Proposed  Rule, 
and  Motice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewttere  In  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5873-8) 

Final  Decision  to  Grant  Ctiemical 
Waste  Management,  Inc.  a  Modification 
of  an  Exemption  From  tlie  L.and 
Disposal  Restrictions  of  ttie  Hazardous 
and  Solid  Waste  Amendments  of  1984 
Regarding  Injection  of  Hazardous 
Wastes 

Correction 

Notice  document  97-21275  was 
inadvertently  published  in  the  Rules 
and  Regulations  section  of  the  issue  of 
August  12, 1997,  beginning  on  page 
43109.  It  should  have  appeared  in  the 
Notices  section. 

BIUJNQ  COOE  150S-01-O 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

8  CFR  Part  274a 
PN8  1659-94] 
RIN  1115-AC72 

Foreign  Employers  Seelcing  to  Employ 
Temporary  Alien  Wortcers  In  the  H,  O, 
and  P  Nonimmigrant  Classifications 

Correction 

In  rule  dociunent  97-9814  begiiming 
on  page  18508,  in  the  issue  of 


Wednesday  April  16, 1997,  make  the 
following  correction: 

S274a12    [Conrectad] 

On  page  18514,  in  the  first  column, 
the  section  heading  should  read  as 
follows: 

f274a.l2    Clanes  of  aliens  autliortiad  to 
accept  employ  nteiiL 

BIUJNG  COOE  iaO»«1-0       - 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  338 

RIN  3206-AH85 

Qualification  Itoquirements  (General) 
Correction 

In  rule  docimient  97-22005  appearing 
on  page  44535  in  the  issue  of  Friday, 
August  22, 1997,  make  the  following 
correction: 

On  page  44535,  in  the  second  column, 
in  the  firet  line  of  the  first  paragraph, 
"will"  should  read  "will  not". 

BILUNQ  COOE  190S-01-O 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CQDOe-97-028] 

RIN2115-AE46 

Special  Local  Regulation;  Clifton  River 
Days,  Tennessee  River  Mile  158  to  160, 
Clifton,  Tennessee 

Correction 

In  rule  document  97-22137  appearing 
on  page  44412  in  the  issue  of  Thursday, 


August  21, 1997,  make  the  follov^ing 
correction: 

i  100.35-T0e-028  [Corrected] 

On  page  44412,  in  the  second  column, 
the  section  heading  should  read  as 
follows: 


i10O.35-T0e-028    Tt 
Tennessee. 

BNJJNOOOOE  1SO»«1-0 


I  River,  CNtlon, 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  10 

[TJ>.  97-flq 

RIN  151S-AB79 

Use  of  Containers  Designated  as 
Instruments  of  IntematiorMi  Traffic  in 
Point-to-Point  l.ocal  Traffic 

Correction 

In  rule  document  97-^20648  beginning 
on  page  42209  in  the  issue  of 
Wednesday,  August  6, 1997,  make  the 
following  corrections: 

§  10.41a  [Corractad] 

1.  On  page  42211,  in  the  third 
column,  in  §  10.41a(f)(l),  in  the  second 
line,  remove  the  number  "12". 

2.  On  page  42212,  in  the  first  column, 
in  §  10.41a(g)(l),  in  the  ninth  line, 
remove  "which"  and  insert  "that  it". 

BILUNGCOOE  iaOS«1-0 


Wednesday 
September  3,  1997 


Part  11 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 

Department  of  the  Treasury 

Internal  Revenue  Service 

Pension  Benefit  Guaranty 
Corporation 

Proposed  Revision  of  Annual  informatkNi 
Return/Reports;  Notice 
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DEPARTMENT  OF  LABOR  "'      "     ; 

Ponsion  and  Welfare  Benefits 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Inlamal  Revenue  Service 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Revision  of  Artnual 
Information  Return/Reports 

AGENCIES:  Department  of  Labor, 
Department  of  the  Treasury,  Pension 
Benefit  Guaranty  Corporation. 
ACTION:  Notice  of  proposed  forms 
revisions. 

SUMMARY:  This  document  contains  a 
proposal  by  the  Department  of  Labor, 
the  Internal  Revenue  Service,  and  the 
Pension  Benefit  Guaranty  Corporation 
(the  Agencies)  to  streamline  and 
simplify  the  annual  retiim/ report  forms 
(the  Form  5500  Series)  filed  for 
employee  pension,  welfare  and  fringe 
benefit  plans  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  Internal  Revenue  Code 
of  1986,  as  amended  (the  Code). 

Dates,  Written  Ck)mments  and  Public 
Hearing:  The  Agencies  invite  interested 
persons  to  submit  written  conunents 
regarding  the  revised  forms.  Written 
conmients  (preferably  4  copies)  should 
be  submitted  to:  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5669, 
200  Constitution  Ave.,  NW, 
Washington,  DC  20210,  Attention: 
Proposed  Forms  Revisions.  Written 
comments  on  the  revised  forms  must  be 
received  by  the  Department  of  Labor  on 
or  before  November  3, 1997,  and  should 
include  a  reference  to  the  relevant  form, 
question,  and  related  instruction. 

A  joint  public  hearing  on  the 
proposed  revised  forms  will  be  held  on 
November  17  and  (if  necessary) 
November  18,  1997,  beginning  at  10:00 
a.m.,  in  the  Auditorium,  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW, 
Washington,  DC.  Any  interested  person 
who  wishes  to  present  oral  testimony  at 
the  hearing  should  submit  on  or  before 
November  3, 1997  a  written  request  to 
be  heard,  including  a  statement  of  the 
topics  to  be  discussed.  The  request 
should  be  submitted  to  the  Office  of 
Regulations  and  Interpretations  at  the 
address  above:  Attention:  Form  5500 
Revisions  Hearing.  An  agenda 
indicating  the  order  of  presentation  of 
oral  comments  will  be  prepared.  In  the 
absence  of  special  circumstances,  each 


commentator  will  be  allotted  10  minutes 
for  his  or  her  presentation.  Information 
about  the  agenda  may  be  obtained  on  or 
after  November  3,  1997  by  contacting 
George  M.  Holmes,  Jr.,  Pension  and 
Welfore  Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  219-8515. 
Individuals  not  listed  in  the  agenda  will 
be  allowed  to  make  oral  comments  at 
the  hearing  to  the  extent  time  permits. 
Those  individuals  who  make  oral 
comments  at  the  hearing  should  be 
prepared  to  answer  questions  regarding 
their  comments.  The.  hearing  will  be 
transcribed.  All  submissions  will  be 
open  to  public  inspection  in  the  Public 
Disclosure  Room,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5638, 
200  Constitution  Ave..  NW, 
Washington,  DC  20210. 

The  Agencies  intend  that,  if  adopted, 
the  revised  forms  will  be  effective  for 
plan  years  beginning  on  or  after  January 
1. 1998. 

FOR  FURTWR  MFORMATION  CONTACT: 
George  M.  Holmes,  Jr.,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  219-8515, 
for  questions  relating  to  the  proposed 
Form  5500  as  well  as  Schedules  A,  C, 
D,  G,  FIN  and  FIN-SP.  James  Flannery, 
Internal  Revenue  Service,  (202)  622- 
6214,  for  questions  relating  to  Schedules 
B,  E,  F,  P,  PEN,  Q,  and  SSA.  James  J. 
Bloch,  Pension  Benefit  Guaranty 
Corporation,  (202)  326-4080  (x3530).  for 
questions  relating  to  line  10  of  Schedule 
PEN  as  well  as  questions  regarding 
information  requirements  under  Tide  IV 
of  ERISA.  For  further  Information  on 
any  item  not  mentioned  above,  contact 
Mr.  Holmes.  The  telephone  numbers 
referenced  above  are  not  toll-free 
numbers. 

SUPPt.EMENTARY  INFORMATION:  Under 
part  1  of  Tide  I  of  ERISA,  Tide  IV  of 
ERISA,  and  the  Code,  as  amended, 
administrators  of  pension  and  welfere 
benefit  plans  (collectively  employee 
benefit  plans)  subject  to  Uiose 
provisions  are  required  to  file  return/ 
reports  annually  concerning,  among 
other  things,  the  financial  condition  and 
operations  of  the  plans.  Employers 
sponsoring  certain  fringe  benefit  plans 
and  other  plans  of  deferred 
compensation  that  are  not  subject  to 
Titie  I  of  ERISA  are  also  required  under 
the  Code  to  file  certain  information 
annually  with  the  IRS.  These  annual 
reporting  requirements  are  satisfied 
generally  by  filing  the  Form  5500  Series 
in  accordance  with  its  instructions  and 
the  related  regulations. 

The  existing  Form  5500  Series 
includes  the  Form  5500  Annual  Return/ 
Report  of  Employee  Benefit  Plan  (with 
100  or  more  participants).  Form  5500- 


C  Return/Report  of  Employee  Benefit 
Plan  (with  fewer  than  100  participants). 
Form  5500-R  Registration  Statement  of 
Employee  Benefit  Plan  (with  fewer  than 
100  participants),  and  the  statements 
and  schedules  required  to  accompany 
the  forms.  Currently,  plans  with  fewer 
than  100  participants  file  the  longer 
Form  5500-C  at  least  every  third  year, 
and  the  shorter  Form  5500-R 
registration  statement  in  the  two 
intervening  years.  The  Form  5500-^Z 
Annual  Retiim  of  One-Participant 
(Owners  and  Their  Spouses)  Retirement 
Plan  is  specifically  excluded  from 
consideration  in  this  publication. 

In  an  effort  to  simplify  and  streamline 
the  annual  retiun/repKirt  and  to  reduce 
the  reporting  burden  on  filers,  the 
agencies  have  develop>ed  one  Form  5500 
for  use  by  both  "large  plan"  filers  (plans 
that  previously  filed  the  Form  5500)  and 
"small  plan"  filers  (plans  that 
previously  were  eligible  to  file  the  Form 
5500-C/R).  The  new  form  is  intended 
to: 

•  Reduce  the  total  amount  of 
information  required  to  be  reported  for 
many  plans  by  eliminating  information 
that  is  not  useful  to  accomplish 
enforcement,  research,  or  other    - 
statutorily  mandated  missions; 

•  Provide  plans  using  simple  tax 
qualification  structures  and  financial 
operations  with  correspondingly 
streamlined  annual  reporting 
requirements; 

•  Allow  large  and  small  pension  plan 
filers  to  report  information  on  coverage 
requirements  for  qualified  plans  in 
accordance  with  the  three-year  testing 
cycle  p)ennitted  imder  Rev.  Proc.  93—42, 
1993-2  C.B.  540; 

•  Target  reprarting  requirements  so 
that  welfare  plans  generally  complete 
fewer  items  Uian  pension  plans,  and 
small  plans  complete  fewer  items  than 
large  plans; 

•  Establish  the  Form  5500  as  the 
standardized  reporting  format  for  all  so- 
called  "direct  filing  entities" — common/ 
collective  trusts,  pooled  separate 
accounts,  master  trusts,  103-12 
investment  entities,  and  group 
insurance  arrangements; 

•  Eliminate  redundant  items  and 
improve  questions  that  historically 
produced  frequent  technical  filing 
errors;  and 

•  Reduce  government  and  filer  costs 
associated  with  filing,  receiving  and 
processing  annual  reprarts,  sp>eed 
government  processing,  and  enable 
plans  and  their  service  providers  to 
establish  more  streamlined  record 
keeping  and  filing  support  systems. 

Tne  proposal  eliminates  the  Form 
5500-C/R,  but  maintains  limited 
financial  reporting  similar  to  the  Form 
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5500-R  for  small  plans.  Further,  plans 
that  are  currently  exempt  from  filing  a 
return/report  (such  as  certain  small 
unfunded/insured  welfare  plans  and 
certain  SEPs)  or  that  are  eligible  for 
limited  reporting  options  (such  as 
certain  Code  section  403(b)  plans)  will 
continue  to  be  eligible  for  that  annual 
reporting  relief. 

The  propKMal  rebtiuctures  the  Form 
5500  along  the  lines  of  tax  returns 
familiar  to  individual  and  corporate 
taxpayers — a  simple  one-p>age  main 
form  with  basic  information  necessary 
to  identify  the  plan  for  which  the  reprart 
is  filed  along  with  a  checklist  to  indicate 
the  schedides  being  filed  applicable  to 
the  filer's  8p>ecific  typ>e  of  plan.  For  most 
plans,  the  basic  identifying  information 
does  not  change  from  year  to  year  and 
pre-ptinting  this  information  should 
ease  reporting  burdens  and  reduce  filing 
errors.  The  Agencies  are  evaluating  the 
feasibility  of  pne-printing  the  basic 
identifying  information  on  the  Form 
5500  after  the  first  full  filing-yeer  cycle 
under  the  new  computer  scannable 
forms  discussed  below.  The  structure  of 
the  propxMed  form  should  also  aid  filers 
by  allowing  them  to  assemble  and  file 
a  rei>ort  that  is  "customized"  to  their 
tyjM  of  plan.  The  Agencies  are  also 
publishing  as  p>mt  of  diis  propxwal 
revised  filing  instructions  that  (oe 
intended  to  be  easier  to  use,  including 
a  quick  reference  chart  with  guidelines 
(m  which  schedules  must  be  filed  for 
each  typw  of  Form  5500  filer  (large  and 
small  p>ension  plans,  large  and  small 
welfjare  plans.  Direct  Filing  Entities  and 
fringe  benefit  plans). 

Taking  into  consideration  the 
Agencies'  enforcement,  research  and 
pmlicy  needs,  as  well  as  the  Dep>artment 
of  Labor's  {>articip>ant/public  disclosure 
obligations,  the  Agencies  believe  this 
restructuring,  and  the  other  revisions  of 
the  Form  5500  discussed  below,  vdll 
reduce  the  burdens  and  costs 
attributable  to  compliance  wdth  the 
annual  reporting  requirements. 

Although  this  publication  concerns 
pnopxMed  revisions  of  the  Form  5500 
Series,  the  Agencies  believe  meaningful 
burden  hom*  and  cost  reductions  can  be 
achieved  only  through  integrated 
implementation  of  changes  to  the 
government's  system  to  process  the 
forms.  Accordingly,  the  Dep>artment  of 
Labor  is  preparing  a  Request  for 
Prop>osal  (RFP)  for  a  contractor  to 
develop  and  implem^t  a  new  system  to 
simplify  and  exp>edite  the  receipt  and 
processing  of  the  Form  5500  Series.  The 
new  system  is  to  rely  on  electronic  filing 
with  optica]  scanning  technology  and 
optical  character  recognition  to 
computerize  the  p>ap>er  forms.  Under  the 
new  system,  the  paper  forms  will  have 


to  be  reformatted  to  be  computer 
scannable.  While  the  reformatting  will 
afiiact  the  appearance  and  length  of  the 
form,  the  actual  number  of  data 
elements  Mrill  not  be  affected.  The  new 
system  is  also  to  be  develo{>ed  in  a  way 
that  should  substantially  increase  the 
percentage  of  plans  filing  their  Form 
5500  via  electronic  filing  as  a  more 
efficient  alternative  to  even  scannable 
forms.  A  mock-up  of  a  scaimable  Form 
5500  is  being  published  with  the 
printed  versions  of  the  propxjsal.  The 
scannable  mock-up,  however,  does  not 
necessarily  reflect  the  way  the  final 
scannable  forms  will  look.  The  final 
app>earance  will  depend  on  the  scaiming 
technology  selected  for  use  in  the  new 
form  processing  system.  Details  on  the 
pirocessing  system  will  be  available  as 
the  RFP  is  finalized. 

Ovei  view  of  Fonee  KeviaiQBs 

To  assist  interested  perties  in 
reviewing  the  revised  forms,  an 
overview  of  the  Agencies'  propxtsed 
rtiangtM  to  the  Form  5500  Series  is  set 
fiorth  bSaiow. 

As  noted  above,  by  eliminating 
certain  questions  and  developing  new 
schedules,  the  Fonn  5600  itself  has  been 
revised  into  a  short  one-pegs  form  that  - 
serves  both  as  a  simple  registration 
statement  and  as  a  "pecking  list"  for 
attaching  relevant  schedules.  The 
propeeed  Form  5500  constitutes  eight 
besic  questions  that  identify:  (i)  llie 
type  of  annual  repwrt  being  fitod,  (ii)  the 
plan  on  whose  behalf  it  is  being  filed, 
and  (iii)  what  schedules  and  how  many 
of  each  are  being  filed  as  attachments  to 
the  Form  5500. 

Under  the  prop>osal,  then  is  a  totai  of 
thirteen  schedules — ^five  pension 
schedules,  seven  financial  schedules, 
and  one  fringe  benefit  schedule: 

Pension  Schedules:  Schedule  B 
(Actuarial  Information),  Schedule  E 
(ESQ?  Information),  Schedide  FEN 
(Pension  Plan  Information),  Schedule  Q 
(Qualified  Pension  Plan  Coverage 
Information),  and  Schedule  SSA 
(Seperated  Vested  Paiticiient 
Information); 

Financial  Schedules:  Schedule  A 
(Insurance  Information);  Schedide  C 
(Service  Provider  Information); 
Schedide  D  (Direct  Filing  Entity/ 
Participnting  Plan  Information); 
Schedule  FEN  (Financial  Information); 
Schedule  FIN-SP  (Financial 
Information — Small  Plan);  Schedide  G 
(Financial  Transactions)  and  Schedule  F 
(Trust  Fiduciary  Information). 

Fringe  Benefit  Schedule:  Schedule  F 
(Fringe  Benefit  Plan  Information). 

Befow  is  a  description  of  the  five  new 
schedules  being  established  as  pert  of 
this  proposal  (Schedules  D,  FIN,  FIN- 


SP,  PEN,  and  QJ,  the  three  existing 
schedules  being  revised  (Schedules  A. 
C,  and  G),  and  a  statement  of  the  reasons 
why  the  Agencies  are  propxwing  to  leave 
the  remaining  five  schedules  (Sckadides 
B,  E.  F,  P,  and  SSA)  unchanged. 

1.  Schedule  A  (Insurance  Information) 

Schedule  A  must  be  attached  to  the 
Form  5500  if  any  pension  or  Mrelfare 
benefits  under  the  plan  (whether  small 
or  large)  are  provided  by,  or  if  the  plan 
has  any  investnent  contracts  with,  an 
insurance  compeny  or  other  similar 
organization.  Although  most  of  the 
Schedule  A  data  collection  has  been 
retained  substantially  unchanged, 
several  significant  revisions  are  being 
propxeed  which  are  designed  to  collect 
better  information  about  insurance 
products,  including  conforming  the 
Schedule  A  to  recent  accounting 
industry  changes  on  "current  value" 
finanrial  repwrtlng  of  investment-t3rpe 
contracts  with  insurance  compwnies, 
and  requiring:  (i)  Information  on  a  plan 
jrear  as  op>px>sed  to  insurance  contract 
year  basis;  (ii)  better  identification  of  the 
tyje.of  insurance  contracts  and  type  of 
insured  benefits  being  repxtrted;  and  (iii) 
insurer's  EIN  (employer  identification 
number)  and  NAIC  (National 
Association  of  Insurance 
Commissioners)  code. 

2.  Schedule  C  (Service  Provider 
Infoanation) 

Schedule  C  must  be  attached  to  the 
Form  5500  filed  by  large  plans  if  any 
person  who  rendcHed  swvices  to  the 
plan  received  directiy  or  indirectfy 
$5,000  oir  more  in  compensation  from 
the  plan  during  the  plan  year.  The 
propxwal  limits  the  schedule  to  the  40 
top  peid  service  providers  at  or  above 
the  S5,000  threshold.  Further,  the 
propxwal  cdso  eliminates  the  seperate 
requirement  to  file  a  Schedule  C  to 
identify  annually  plan  trustees  and 
limits  the  current  requirement  to  file  a 
Schedule  C  to  explain  service  provider 
terminations  to  accountants  and 
enrolled  actuaries.  Small  plans  would 
continue  to  be  exempt  frtna  the 
Schedule  C 

3.  Schedule  D  (Direct  Filing  Entity/ 
Participating  Plan  Schedule) 

The  Schedule  D  is  a  new  standardised 
form  for  filing  information  on 
relatioiuhipw  between  plans  and  master 
trust  investment  accounts  (MTIAs), 
common/collective  trusts  (CCTs), 
insurance  compeny  pxeled  seperate 
accounts  (PSAs),  investment  entities 
covered  under  29  CFR  2520.103-12 
(103-12  lEs),  and  group  insurance 
arrangements  (GIAs),  collectively 
known  as  "Direct  Filing  Entities"  or 
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"DFEs."  Currently,  if  a  group  insurance 
arrangement  files  a  Form  5500  on  behalf 
oiF  the  participating  plans  under  the 
Oepardnent  of  Labor  regulation  at  29 
CFR  2520.104-43,  the  individual  plans 
participating  in  the  GIA  are  exempt 
from  filing  a  Form  5500  or  5500-C/R. 
Plans  currently  participating  in  the 
other  DFEs  (MTlAs,  103-12  EEs.  (XTs 
and  PSAs)  generally  must  file  a  Form 
5500  or  5500-C/R;  however,  if  the  DFE 
files  certain  financial  information 
directly  on  behalf  of  the  administrators 
of  all  participating  plans,  the  plans  are 
allowed  to  limit  the  information  in  their 
separate  Form  5500  or  Form  5500-C/R 
b^::ause  the  DFE's  filing  is  considered 
part  of  each  participating  plan's  aimual 
report.  These  DFE  reporting  rules  were 
developed  in  an  effort  to  simplify  the 
annual  reporting  requirements  for  the 
participating  plans.  The  absence  of  a 
standardized  reporting  format  for  DFE 
filings,  however,  makes  it  impossible  for 
the  Department  to  correlate  and 
effectively  use  the  data  regarding 
approximately  $1  trillion  in  plan  assets 
reported  by  plans  and  DFEs. 
Accordingly,  the  proposal  establishes 
the  new  Form  5500  as  the  standardized 
annual  reporting  format  for  all  DFEs. 

Under  me  proposal,  MTLAs  and  103- 
12  lEs  woidd  be  required  to  complete: 
(1)  Applicable  items  on  the  streamlined 
Form  5500;  (2)  a  Schedule  A  for  each 
insurance  contract  held  by  the  DFE;  (3) 
a  Schediile  C  to  list  DFE  service 
providers  receiving  compensation  bom. 
the  DFE;  (4)  one  or  more  Schedules  D 
to  list  all  participating  plans  at  any  time 
during  the  year  and  all  CCTs,  PSAs  or 
103-12  lEs  that  the  MTIA  or  103-12  IE 
invested  in  during  the  year,  (5)  a 
Schedule  FIN  finsoicial  statement;  (6) 
one  or  more  Schedules  C  listing  certaiit 
financial  transactions;  and  (7)  for  103- 
12  investment  entities,  a  report  of  an 
independent  qualified  public 
accountant.  Large  plans  that  invest  in 
MTIAs  and  103-12  lEs  would  continue 
to  report  the  value  of  their  interests  in 
these  entities  on  one  line  in  the  plan's 
Schedule  FIN  as  of  the  beginning  and 
end  of  the  plan  year  and  as  a  single 
entry  for  net  investment  gaia^loss. 

Under  the  proposal,  as  under  the 
current  Form  5500  Series,  CCTs  and 
PSAs  could  elect  to  file  information  as 
a  DFE.  If  a  CCT  or  PSA  elects  to  file, 
they  would  be  required  to  complete  (1) 
applicable  items  on  the  streamlined 
Form  5500;  (2)  one  or  more  Schedules 
D  to  list  all  participating  plans  at  any 
time  during  the  year  and  all  CCTs, 
PSAs,  or  103-1 2lEs  tiiat  the  CCT  or  PSA 
invested  in  during  the  year,  and  (3)  a 
Schedule  FIN  financial  statement.  Large 
plans  investing  in  a  CCT  or  PSA  that 
files  as  a  DFE  would  report  the  value  of 


their  interests  in  these  entities  on  one 
line  in  the  plan's  Schedule  FIN  as  of  the 
beginning  and  end  of  the  plan  year  and 
as  a  single  entry  for  their  net  investment 
gain/loss  during  the  year.  If  the  CCT  or 
PSA  does  not  file  a  Form  5500  as  a  DFE, 
employee  benefit  plans  would  have  to 
break  out  their  {>ercentage  interest  in  the 
underlying  assets  of  the  CCT  or  PSA  and 
report  the  dollar  value  in  the 
appropriate  categories  in  the  Schedule 
FIN  statement  of  assets  and  liabilities 
(and  would  still  report  the  net 
investment  gain/loss  as  a  single  entry  on 
the  Schedule  FIN  income  and  expense 
statement). 

Both  large  and  small  plans  would 
have  to  file  a  Schedule  D  listing  the 
MTIAs,  103-12  lEs,  CCTs  and  PSAs  in 
which  they  participated,  and  would  be 
required  to  list  CCTs  and  PSAs 
regardless  of  whether  the  CCT  or  PSA 
filed  as  a  DFE.  Reports  of  small  plans 
filing  the  Schedule  FIN-SP  are  not 
expected  to  be  otherwise  significantiy 
a^cted  by  these  changes. 

GIAs  that  file  a  Form  5500  (including 
applicable  schedules  and  attachments) 
on  behalf  of  their  participating  plans 
under  the  Department  of  Labor 
regulation  at  29  CFR  2520.104-43. 
would  be  required  to  file  a  Schedule  D 
listing  the  participating  plans. 

The  Department  is  specifically 
soliciting  comments  from  interested 
parties  on  how  these  DFE  changes  can 
be  implemented  in  a  manner  that 
minimizes  the  impact  on.  plan 
administrators  and  DFEs,  including 
suggestions  about  the  use  of  electronic 
filing  options  and  delayed  effective 
dates.  The  Department  will  also  be 
publishing  a  separate  Notice  of 
Proposed  Rulemaking  on  regulatory 
amendments  needed  to  accommodate 
the  DFE  changes. 

4.  Schedules  FIN  (Financial 
Information)/  FIN-SP  (Financial 
Information— Small  Plan) 

The  proposal  essentially  incorporates 
the  financial  statements  from  the 
cuiient  Form  5500  (lines  31  and  32)  as 
part  of  a  new  Schedule  FIN  ("Financial 
Information").  For  small  plan  filers,  the 
proposal  includes  a  new  Schedule  FIN- 
SP  ("Financial  Information — Small 
Plan")  that  maintaios  simplified 
financial  statements 'Similar  to  the 
current  Form  5500-R  and  adds  a  limited 
number  of  specific  investment 
categories  that  must  be  separately 
reported.  The  proposal  also  incorporates 
into  the  Schedules  FIN  and  FIN-SP 
"yes/no  and  amount"  questions  focused 
on  key  compliance  issues/enforcement 
areas  involving  investments,  financial 
transactions,  and  handling  of  plan 
assets.  The  Schedule  FIN  also  includes 


revised  version?  of  the  current  Form 
5500  questions  on  the  accountant's 
opinion  and  report.  Current  regidatory 
exemptions,  simplified  reporting,  and 
alternative  methods  of  compliance  for 
annual  financial  reporting  by  certain 
welfare  and  pension  plans  are  expected 
to  remain  unchanged.'  Since  the 
proposal  eliminates  various  questions 
&x>m  the  current  Form  5500  Series  that 
dealt  with  Tide  I  compliance,  the 
Department  of  Labor  also  developed  an 
ERISA  compliance  quick  checklist  to 
help  plan  administrators  and  other 
fiduciaries  comply  with  Titie  I 
requirements.  Ilie  checklist  is  to  be  in 
the  Form  5500  instruction  package,  but 
its  use  is  to  be  volimtary,  and  it  would 
not  be  filed  with  the  Form  5500. 

5.  Schedule  G  (Financial  Transactions) 

Use  of  the  Schedule  G  would  be 
mandatory  for  the  schedules  now 
required  by  lines  27b,  27c,  27e,  and  27f 
of  the  current  Form  5500.  The  proposed 
Schedule  G  would  have  to  be  attached 
to  the  Form  5500  of  ar^arge  plan,  MTIA 
or  103-12  IE  to  repert  loans  or  fixed 
income  obligations  in  default  or 
determined  to  be  uncollectible  as  of  the 
close  of  the  reporting  year  (Part  I  of 
Schedule  G),  leases  in  default  or 
classified  as  uncollectible  during  the 
plan  year  (Part  n  of  Schedule  G),  and  to 
report  nonexempt  prohibited 
transactions  (Part  III  of  Schedule  G). 
Large  plans  can  aggregate  participant 
loans  in  default  as  one  item  on  Part  I  of 
the  plan's  Schedule  G  when  certain 
requirements  are  met.  including  each 
loan  being  fully  secured  by  the 
participant's  account  balance  in  the 
plan.  Small  plans  are  not  required  to  file 
a  Schedule  G. 

The  proposal  eliminates  from  the 
Form  5500  the  schedules  of  assets  held 
for  investment  purposes  (line  27a  of  the 
current  Form  5500)  and  the  schedule  of 
reportable  (5%)  transactions  (line  27d  of 
the  current  Form  5500).  The 
requirement  to  report  this  information  is 
eliminated,  but  the  records  needed  to 
generate  the  information  on  the  current 
schedule  of  reportable  transactions  and 
schedules  of  assets  would  have  to  be 
maintained,  and  administrators  of  large 
plans  would  have  to  prepare  and 
disclose  that  information,  on  request,  to 
participants  and  other  authorized 
parties  under  sections  104(b)(2)  and 


'  For  example,  there  is  no  change  in  the  waiver 
of  the  independent  qualified  public  accountant 
requirements  in  29  CFR  2520.104-41  and  2520.104- 
46,  or  the  small  plan  exemptions  from  the  Schedule 
C  (service  provider  information),  the  schedules  of 
loans,  leases  or  Rxed  income  obligations  in  default 
and  noiMxempt  tranaactioiu  (revisad  Schedule  G). 
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104(b)(4)  of  ERISA.2  To  satisfy  that 
disclosure  obligation,  however, 
transactions  e^cted  at  the  affirmative 
direction  of  participants  in  defined 
contribution  plans  could  be  excluded 
bom  the  definition  of  "transaction"  for 
the  schedule  of  reportable  transactions, 
and  no  "historical  cost"  entry  woidd  be 
needed  for  such  transactions  on  the 
schedules  of  assets.  The  disclosure 
would  have  to  be  presented  in  an 
imderstandable  and  non-misleading 
format  Because  the  schedules  of  assets 
and  reportable  transactions  would  not 
be  part  of  the  plan's  annual  report,  the 
accountant's  opinion  required  under 
ERISA  103(a)(3)(A)  would  not  have  to 
cover  that  information,  but  the 
underlying  books  and  records  of  the 
plan  would  continue  to  be  subject  to  the 
audit  requirement.'  The  Department  of 
Labor  will  publish  a  Notice  of  Proposed 
Rulemaking  on  regulatory  amendments 
necessary  to  accommodate  these 
changes. 

6.  Schedule  PEN  (Pension  Plan 
Information) 

The  Schedule  PEN  is  a  new  schedule 
that  is  required  to  be  filed  by  both  tax 
qualified  and  nonqualified  p>ension 
benefit  plans  that  are  required  to  file 


'  Participants  and  beneficiaries  would  be  entitled 
to  request,  and  receive  automatically,  the  schedules 
of  assets  and  schedule  of  reportable  transactions 
that  relate  to  the  "latest"  annual  report  of  the  plan. 
Other  disclosure  rights  and  obligations  may  arise 
based  on  facts  and  circumstances,  in  addition  to 
those  specified  In  ERISA  section  104(b). 

>The  general  statutory  provisions  and  fiduciary 
duties  regarding  mainteiuince  of  plan  records  would 
alao  continue  to  apply  to  participant  directe<f 
traasactioo*. 


Form  5500,  other  than  aimuity 
arrangements  and  custodial  accounts 
under  Code  section  403(b)(1)  and 
403(b)(7),  and  individual  retirement 
accounts/aimuities  imder  section  408. 
The  purpose  of  Schedule  PEN  is  to 
report  certain  information  on 
participant  coverage,  plan  distributions 
and  funding,  and  die  adoption  of 
amendments  increasing  the  value  of 
benefits  in  a  defined  benefit  pension 
plan.  As  part  of  a  publicatioi^  describing 
various  voluntary  compliance  programs 
administered  by  the  Employee  Plans 
function,  the  IRS  is  also  developing  a 
compliance  checklist  to  help  pension 
plan  sponsors  and  administrators 
comply  with  the  tax  qualification 
requirements  of  the  Code  and  Title  II  of 
ERISA. 

7.  Schedule  Q  (Qualified  Pension  Plan 
Coverage  Information) 

The  Schedule  Q  is  a  new  schedule  for 
reporting  qualified  plan  coverage 
information  for  qualified  pension  plans, 
including  plans  maintained  by 
employers  that  operate  QSLOBs,  and  for 
employers  participating  in  multiple- 
employer  plans.  For  a  plan  that  is  tested 
under  the  three-year  testing  cycle  nde  in 
Rev.  Proc.  93-42,  Schedule  Q  must  be 
filed  for  the  first  year  in  the  plan's 
testing  year  cycle.  Schedule  Q  need  not 
be  filed  for  the  subsequent  years  in  the 
cycle  if  the  employer  is  permitted  to 
rely  on  the  earlier  year's  testing.  If  the 
employer  does  not  or  cannot  use  the 
three-year  testing  rule  in  Rev.  Proc.  93- 
42.  Schedule  Q  must  be  filed  aimually. 
The  adoption  of  this  new  schedule 
eliminates  the  separate  Form  5500-C/R 


filing  requirement  that  now  applies  to 
employers  participating  in  plans  that 
currentiy  file  Form  5500  as  a  "multiple- 
employer  plan  (other)."  This  schedide 
replaces  separate  statements  currentiy 
required  regarding  the  coverage  of  plans 
that  must  be  disaggregated  under 
section  1.410(b)-7  of  the  Income  Tax 
Regulations. 

B.  Other  Schedules 

The  Schedule  B  (Actuarial 
Information)  and  SchediUe  SSA 
(Separated  Participants  With  Deferred 
Vested  Benefits)  were  not  revised 
because  both  were  recentiy  revised  and 
it  did  not  appear  productive  to  propose 
further  revisions  at  this  time.  The 
Schedule  F  (Fringe  Benefit  Plan 
Information)  also  was  not  revised 
because  Code  section  6039D  mandates 
collection  of  the  information  reported 
on  that  schedule.  Lastiy,  the  Schedule  E 
(ESOP  Annual  Information)  was  not 
revised  because  it  is  filed  only  by  ESOPs 
and  the  IRS  was  not  aware  of  substantial 
interest  in  changing  the  schedide.  The 
Agencies  welcome  suggestions  for 
making  these  schedules  simpler.  It  is 
anticipated  that  the  final  version  of 
these  schedules  will  be  revised  at  a 
tninimiim  to  reflect  changes  in  law  and 
other  appropriate  updates. 

9.  Quick  Reference  Chart 

The  Agencies  developed  a  quick 
reference  chart  for  the  Form  5500 
instructions  that  indexes  the  schedules 
required  from  each  major  class  of  filer. 
That  chart  is  reproduced  below: 

aiujNO  cooe  46io-a»-p 
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QUICK  REFERENCE  CHART  OF  FORM  5500  SCHEDULES  AND  ATTACHMENTS 
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10.  Miscellaneous  Changes 

Various  other  changes  were  made  as 
part  of  thf  substantial  restructuring  of 
the  Form  5500  Series  being  proposed. 
Several  of  the  more  significant 
miscellaneous  changes  include:  (1) 
Expanded  utilization  of  codes  to  report 
plan  features  information  on  pension 
and  welfare  benefit  plans;  U) 
elimination  of  the  CUSIP  (Committee  on 
Uniform  Securities  Identification 
Procedures)  issuer  number,  (3) 
simpliflcation  of  requirements  on 
reporting  the  total  number  of  plan 
participants  and  participant  subgroups; 
(4)  deletion  of  LM  numbers  (file 
numbers  on  Labor  OrgEmization  Annual 
Report  Forms);  and  (5)  addition  of  a  line 
for  the  name,  EIN,  and  classification 
code  of  a  "Preparer." 

Other  Supplementary  Information: 

Regulations  Relating  to  the  Proposed 
Forms 

For  purposes  of  Title  I  of  ERISA,  the 
filing  of  a  completed  Form  5500 
(including  required  statements, 
schedules,  and  independent  qualified 
public  accountant  report)  generally 
constitutes  compliance  with  the  limited 
exemption  and  alternative  method  of 
compliance  in  29  CFR  2520.103-l(b). 
The  Department  intends  to  propose 
amendments  to  2520.103-1  and  other 
annual  reporting  regulations  to 
accommodate  the  form  changes 
proposed  herein.  The  Department  will 
discuss  the  findings  required  under 
sections  104(a)(3)  and  110  relating  to  the 
use  of  the  Form  5500,  as  revised,  as  an 
alternative  method  of  compliance  and 
limited  exemption  from  the  reporting 
and  disclosure  requirements  of  part  1  of 
Title  I  of  ERISA  as  part  of  that 
rulemaking.  The  forms,  schedules,  and 
instructions  proposed  in  this  notice  will 
not  become  effective  as  an  alternative 
method  of  compliance  and  limited 
exemption  from  the  reporting  and 
disclosure  requirements  of  Part  1  of 
Title  I  of  ERISA  until  such  regulations 
are  issued  in  final  form. 

Paperwork  Reduction  Act 

The  Agencies,  as  part  of  their 
continuing  efforts  to  reduce  paperwork 
and  respondent  burden,  invite  the 
general  public  and  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
ReducUon  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  helps  to 
ensure  that  requested  data  are  provided 
in  the  desired  format,  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 


collection  requirements  on  respondents 
is  properly  assessed.  Currently,  the 
Agencies  are  soliciting  comments 
concerning  the  proposed  revision  of  the 
Form  5500  Series,  pursuant  to  Part  1  of 
Title  1  and  Title  IV  of  ERISA  and  the 
Internal  Revenue  Code. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  3, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  Form  5500  Series  annual 
reporting  requirements  of  any  or  all  of 
the  Agencies.  Send  comments  to  Mr. 
Gerald  B.  Lindrew,  U.S.  Department  of 
Ubor.  PWBA/OPR,  Room  N-5647,  200 
Constitution  Avenue,  N.W., 
Washington,  DC  20210,  telephone  202- 
219-4782  (this  is  not  a  toll-free 
nimiber).  All  comments  will  be  shared 
among  the  Agencies. 

SUPPLEMENTARY  PAPERWORK  REDUCTION 
ACT  INFORMATION: 

/.  Backffound: 

The  Agencies  have  undertaken  a 
revision  of  the  Form  5500  Series  in  an 
effort  to  streamline  and  simplify  this 
aimual  report. 

U.  Current  Actions 

The  Agencies  have  developed  a  single 
streamlined  Form  5500  for  use  by  both 
large  and  small  plan  filers.  The  Forms 
550O-C  and  5500-R  have  been 
eliminated;  in  general,  small  plans  will 
submit  information  similar  to  the 
current  5500-C/R  data  collections. 

Type  of  Review:  Revision  of  a 
ciirrently  approved  collection. 

Agencies:  Pension  and  Welfare 
Benefits  Administration  (OMB  No. 
1210-0016);  Internal  Revenue  Service 
(OMB  No.  1545-0710);  Pension  Benefit 
Guaranty  Corporation  (OMB  No.  1212- 
0026). 

Title:  Form  5500  Series. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Fonn  Number:  DOiyiRS/PBGC  Form 
5500  and  Schedules. 

7o(a/  Respondents:  The  total  number 
of  annual  Form  5500  filers  is 
approximately  901,400.  Of  that  total, 
only  801 ,934  filings  are  for  employee 
benefit  plans  subject  to  the  Department 
of  Labor's  jurisdiction  under  Title  I  of 
ERISA.  The  remaining  99,466  are  made 
to  comply  with  IRS  requirements  for 
fringe  benefit  plans  under  Code  section 
6039D,  pension  plans  maintained 
outside  the  United  States,  and  One- 
Participant  (OMmers  and  Their  Spouses) 
Retirement  Plans.  Accordingly,  the 
Labor  Department's  total  respondents  is 
801.934  and  the  IRS's  is  901,400. 


Total  Responses:  See  ' '  Total 
Respondents"  Above. 

Frequency  of  Response:  Annually. 

Estimated  Time  per  Response, 
Estimated  Burden  Hours,  Total  Annual 
Burden:  See  below  for  each  Agency. 

CalculaUon  of  Burden:  PWBA  and  IRS 
burden  estimates  are  based  on  different 
estimation  methodologies  (see  below). 
The  total  burden  estimate  ranges  from 
1.71  million  burden  hours  (using  the 
PWBA  methodology)  to  8.46  million 
burden  hours  (using  the  IRS 
methodology)  for  preparing  the  Form 
5500  Series  (including  schedules)  and 
sending  it  to  the  government. 

Both  the  IRS  and  the  PWBA 
methodologies  exclude  certain  activities 
frt>m  the  calculation  of  "burden."  If  the 
act^rity  is  performed  for  any  reason 
other  than  compliance  with  the  federal 
tax  administration  system  (in  the  case  of 
the  IRS  method)  or  the  Title  I  annual 
reporting  requirements  (in  the  case  of 
the  PWBA  method),  it  was  not  counted 
as  part  of  the  paperwork  burden.  For 
example,  most  businesses  or  financial 
entities  maintain,  in  the  ordinary  course 
of  business,  detailed  accounts  of  assets 
and  liabilities,  and  income  and 
expenses  for  the  purposes  of  operating 
the  business  or  entity.  In  addition,  the 
activity  is  only  counted  as  a  burden 
once  if  performed  for  both  tax  and  Title 
I  purposes.  These  recordkeeping 
activities  were  not  included  in  the 
calculation  of  burden  because  prudent 
business  or  financial  entities  normally 
have  that  information  available  for 
reasons  other  than  federal  tax  or  Title  I 
annual  reporting.  Only  time  for 
gathering  and  processing  information 
associated  with  the  tax/annual  reporting 
systems,  and  learning  about  the  law. 
was  included. 

Three  major  differences  exist  between 
the  IRS  and  PWBA  methodologies.  First, 
the  IRS  uses  a  methodology  developed 
for  estimating  the  paperwork  burden 
imposed  on  individual  and  business 
taxpayers  as  a  result  of  the  federal  tax 
return  system  to  calculate  burdens 
associated  with  the  Form  5500 
information  return.  The  details  and  time 
estimates  of  PWBA's  methodology  were 
developed  specifically  for  the  Form 
5500  Series.  Second,  the  IRS  includes 
burden  figures  for  learning  about 
statutory  tax  reporting  requirements  and 
certain  tax-related  recordkeeping  (e.g., 
depreciation  accounting]  in  its  estimate. 
PWBA  has  concluded  plan 
administrators'  obligations  to  keep 
financial  records  necessary  to  complete 
the  Department  of  Labor  portions  of  the 
Form  5500  result  from  usual  and 
customary  madagement  practices  for 
any  financial  entity,  not  as  a  result  of 
EIUSA  annual  reporting  requirements. 


The  Department  of  Labor  solicits 
comments  on  whether  or  not  any 
recordkeeping  beyond  that  which  is 
usual  and  customary  is  necessary  to 
complete  the  Department  of  Labor 
portions  of  the  Form  5500.  PWBA  has 
also  designed  the  instruction  package 
for  the  Form  5500  so  that  filers  generally 
will  be  able  to  complete  the  Labor 
Department  portions  of  the  Form  5500 
by  reading  the  instructions  without 
needing  to  refer  to  the  statute  or 
regulations.  The  Labor  Department 
solicits  comments  on  whether  the  Fonn 


5500  instructions  are  generally 
sufficient  to  enable  filers  to  complete 
the  Labor  Department  portions  of  the 
Form  5500  without  needing  to  refer  to 
the  statute  or  regulations.  PWBA, 
therefore,  has  included  a  bmrden  for 
reading  the  instructions  in  its  PRA 
calculations,  and  finds  there  is  no 
recordkeeping  burden  attributable  to  the 
Form  5500  Series.  Third,  PWBA  does 
not  include  burdens  for  completing  the 
Schedule  E  (ESOP  Annual  Information); 
Schedule  F  (Fringe  Benefit  Plan  Annual 
Information)  and  Schedule  P  (Annual 


Return  of  Fiduciary  of  Employee  Benefit 
Trust)  because  these  are  exclusively  IRS 
schedules.  The  diffierent  methodologies 
and  the  IRS  inclusion  of  burden  for 
learning  about  the  law,  tax 
recordkeeping,  and  Schedules  E.  F  and 
P.  result  in  the  Agencies  having 
different  total  burden  estimates. 
Presented  below  is  a  chart  showing  the 
total  burden  of  the  streamlined  Form 
5500  Series  (including  schedules)  using 
the  PWBA  and  IRS  methodologies. 


DOL  AND  IRS  ESTIMATES  OF  TOTAL  ANNUAL  BURDEN  HOURS 


Agency 


IRS  . 
DOL 


Preparing/Fil- 
ing the  fonn 
5500  Series 
Cinchidtng 
reading  in- 
structions) 


8,458,478 
*  1.706.550 


Learning  The  Law  Necessary  To  Complete 
The  Form  5500  Series 


6.544,940 

Legal  rules  are  described  in  the  Form  5500 
instructions  so  filers  do  not  need  to  refer  to 
statute  or  regulations  to  complete  DOL  por- 
tions of  the  Form  5500. 


Recordkeeping  I 

Form  5500; 


to  Ck>rnplele  the 


DOL 


33,682,567 

Rnandai  records  needed  to  complete 
portions  of  Form  5500  are  kept  as 
and  customary  business  practice  not  soMy 
to  complete  the  Form  5500. 


'This  does  not  equal  the  total  of  the  other  three  IRS  columns  due  to  roundino 
'This  does  not  include  IRS  Schedules  E,  FarxJ  P. 


Total  Annual 
Burden  Hours 


'48,686.004 
2 1.706.560 


There  is  no  separate  PBGC  entry  on 
the  chart  because,  as  explained  below, 
its  share  of  the  paperwork  burden  is 
very  small  relative  to  that  of  IRS  and 
DOL. 

Paperwork  and  Respondent  Burden 

So  that  interested  parties  may  better 
understand  the  burden  associated  with 
this  information  collection,  the 
Agencies  are  presenting  information  on 
how  they  estimate  burden.  These 
burden  estimates  vary  according  to  the 
Agencies'  respective  statutory 
authorities  to  collect  information  via 
questions  in  the  Form  5500  Series,  the 
information  collections  for  which  they 
are  responsible,  the  methodologies  they 
use.  and  the  categories  of  burden  they 
measure.  Based  on  the  Agencies'  burden 
estimates,  and  taking  into  account 
differences  in  statutory  responsibility 
and  methodology,  the  proposed  revision 
to  the  Form  5500  Series  is  estimated  to 
reduce  total  burden  by  12  to  13.6 
percent  annually  over  the  10-year  life  of 
the  form. 

Department  of  Labor 

Burden  Estimation  Methodology:  The 
DOL  uses  a  matrix  involving  a  series  of 
mathematical  calculations  to  estimate 
burdens  associated  with  preparing, 
sending  and  learning  about  the  Fprm 
5500  Series  report  Burden  hour 
calculations  are  determined  by 
identifying  groups  of  plans  within  the 


universe  of  filers  that  have  similar 
reporting  requirements  and  grouping 
them  into  categories  based  on  those 
annual  reporting  requirements.  Under 
the  current  estimating  scheme,  the 
universe  is  divided  into  three  basic  plan 
tjrpes:  defined  benefit  pension  plans, 
defined  contribution  pension  plans,  and 
welfare  plans.  Each  of  these  major  plan 
types  is  then  further  subdivided  into 
multiemployer  and  single-employer 
plans,  and  within  multiemployer  and 
single-employer  plans  into  self-insured 
plans,  fiilly  insured  plans,  and  split- 
funded  plans.  Since  the  filing 
requirements  differ  substantially  for 
smaller  and  larger  plans,  the  plan  types 
are  further  divided  by  plan  size.  For 
smaller  plans  (those  with  fewer  than 
100  participants)  the  multiemployer/ 
single-employer  distinction  is  not 
retained  because  there  are  so  few  small 
multiemployer  plans.  Thus,  for  larger 
plans,  calculations  are  prepared  for 
fifteen  different  plan  fy{)es,  and  for 
smaller  plans,  calciilations  are  prepared 
for  nine  different  plan  types. 

In  addition  to  separating  plans  by 
type  and  size,  to  make  the  burden  hour 
calculations  manageable  and  more 
meaningful,  individual  questions  on  the 
form  are  grouped  by  the  type  of 
information  requested.  The  grouping  of 
items  include  the  following  categories: 
(1)  Instructions  and  plan  identification 
information;  (2)  plan  operation 
information;  (3)  financial/fiduciary 


information;  (4)  plan  qualification  and 
tax  information;  (5)  minimimi  funding 
questions;  (6)  plan  assets  with  financial 
schedules  (including  Schedules  C  and 
G);  (7)  Schedule  A;  (8)  Schedule  B;  and 
(9)  Schedule  SSA. 

Each  group  of  related  items  is 
reviewed  and  an  estimate  of  the  time 
needed  to  complete  that  group  is 
developed.  When  items  in  a  category  are 
required  by  more  than  one  Agency,  the 
estimated  time  required  by  each  type  of 
plan  filing  is  allocated  among  the 
Agencies  for  that  particular  category  of 
items.  This  allocation  is  based  on 
whether  only  a  single  item  in  a  group 
is  required  by  more  than  one  agency  or 
whether  several  or  all  of  the  items  are 
required  by  more  than  one  agency. 
Since  filers  must  read  not  only  the 
instruction  to  particular  categories  but 
also  general  instructions  pertaining  to 
the  general  filing  requirements  for  small 
and  large  plans,  a  burden  is  assessed  for 
the  instructions  on  the  particular  group 
and  as  a  whole.  This  burden  is  included 
within  the  plan  identification  category. 

This  methodology  is  designed  to 
approximate  the  burden  actxially 
imposed  on  filers.  Thus,  a  plan's 
reporting  burden  is  defined  in  terms  of 
the  specific  items  and  schedules  it  must 
comply  with  and  will  depend  on  its 
size,  funding  method  and  investment 
structures.  On  the  average,  it  is 
estimated  that  the  total  completion  time 
of  the  proposed  Form  5500  Series  in  its 
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first  year  will  range  from  1.12  hours  per 
plan  for  the  simplest  Form  5500  report 
to  4.55  hours  per  plan  for  the  most 
complex  Fom:  5500  filing.  For  example, 
the  annual  report  for  a  large  fully 
insured  welfare  plan  not  subject  to 
Internal  Revenue  Code  section  6039D 
would  consist  of  only  a  few  questions 
on  Form  5500  and  a  Schedule  A 
(Insurance  Information).  The 
requirement  that  this  plan  provide  very 
limited  information  on  the  Form  5500 
would  be  reflected  in  the  estimates  of 
reporting  burden  lime.  By  contrast,  a 
large  defined  benefit  pension  plan 
intended  to  be  tax  qualified  and 
utilizing  a  trust  fund  and  investing  in 
insurance  contracts  would  submit  an 
ann"»l  report  completing  almost  all  the 
line  items  of  the  Form  5500,  plus 
Schedules  A  (Insurance  Information), 
Schedule  B  (Actuarial  Information), 
Schedide  C  (Service  Provider 
Information),  Schedule  D  (DFE/ 


Participating  Plan  Information). 
Schedule  FIN  (Financial  Statements), 
Schedule  PEN  (Pension  Plan 
Information).  Schedule  Q  (Qualified 
Pension  Plan  Information),  and  the 
independent  accountant's  report.  The 
Department's  methodology  attempts  to 
captiire,  through  its  categorization,  these 
difforent  reporting  burdens,  while 
remaining  general  and  manageable 
enough  to  provide  meaningful  estimates 
of  the  characteristics  of  the  reporting 
scheme  which  lead  to  significant 
difierencee  in  the  burdens  placed  on 
different  types  of  filers.  As  noted  above, 
PWBA  has  not  attributed  a 
recordkeeping  burden  to  the  Form  5500 
in  its  Paperwork  Reduction  Act  analysis 
because  it  has  concluded  that  plan 
administrators'  obligations  to  keep 
financial  records  necessary  to  complete 
the  Department  of  Labor  portions  of  the 
Form  5500  result  from  usual  and 
customary  management  practices  for 


any  financial  entity,  not  as  result  of 
ERISA  annual  reporting  requirements. 

Under  the  forms  revisions  the 
reduction  in  the  Department  of  Labor 
burden  for  the  1998  reporting  year 
results  from  (1)  adjustments  (changes  in 
the  Paperwork  Reduction  Act  regarding 
calculation  of  burden  hours  vs.  costs 
and  changes  in  assumptions  used  in 
prior  year  calculations)  and  (2)  program 
changes  (revised  information  reporting 
requirements).  On  the  basis  of  the  above 
methodology,  approximately  1,706,550 
(in  its  initial  year)  and  1,329,471  (in 
subsequent  years)  total  hours  will  be 
needed  to  complete  all  information 
items  on  the  annual  reports  required  by 
all  three  Agencies  and  the  Social 
Security  Administration.  Of  this  total, 
752,555  (initial  year)  and  566,462 
(subsequent  years)  burden  hours  have 
been  allocated  to  DOL. 


Estimated  Time  per  Response.  Estimated  Burden  Hours,  Total  Annual  Burden  (per  DOL  methodology  and  based 
on  801,934  respondents.): 

(FigurM  «•  In  hnn.  irtM*  ottiarwita  specitecq 


Time  pef  response  range  (completioo  of  entire  fom>) '  

Time  per  response  range  (completion  of  DOL  portion  ol  torrn) 


Totel  burden  hours '  

Total  DOL  burden  hours ~ 

Total  burden  hour  cost  range  (millions)  ^ '  — 
Total  DOL  burden  hour  cost  range  (millions) 


Yearl 


1.12-4.56 
.67-1.88 


1,706,560 

752,555 

$90.4-99.0 

$29.0-32.8 


Year  2 


.55-4.56 
J39-^.B6 


1.329,471 

566.462 

$82.9-89.5 

$25.3-28.1 


.55-4.55 
.39-1.88 


1,329.471 

566,462 

$82.9-89.5 

$25.3-28.1 


'Thisdoesnot  include  IRS  Schedules  E,  F  and  P.  ^         -r^  .    ^        ^        m 

*Thl8  Includes  the  start-up  costs  associated  with  upgrading  automated  systems  to  accommodate  the  new  Form,  These  costs  have  been  dis- 
tributed pro-rata  over  ttie  expected  "life"  of  the  new  Form.  10  years. 


Estimated  Share  of  Total  Form  5500 
Series  Preparation  Burden:  44  percent 
(initial  year]  and  43  percent  in 
subsequent  years. 

Estimated  Reduction  in  Burden  Due 
to  Streamlining  Project:  12  percent 
annually  over  the  estimated  10-year  life 
of  the  Form;  this  figures  includes  an 
increase  in  burden  in  the  first  year  due 
to  start-up  costs  and  system  cbanges  to 
adjust  to  the  new  form. 

Department  of  the  Treasury 

Burden  Estimation  Methodology: 
IRS's  estimates  of  business  taxpayer 
burden  are  calculated  using  a  series  of 
mathematical  models  that  were 
developed  from  regression  analysis  of 
survey  data  on  the  amount  of  time  that 
partnerships,  corporations,  and  their 
paid  tax  preparers  spend  performing 
activities  that  are  necessary  to  meet  tax 
filing  requirements.  These  activities, 
which  correspond  to  the  Paperwork 
Reduction  Act's  definition  of  burden  (44 
U.S.C.  3502(2)).  are:  (1)  Recordkeeping, 


(2)  learning  about  tax  law,  (3)  preparing 
tax  forms,  and  (4)  copying,  assembling, 
and  sending  tax  forms  to  IRS.  A  burden 
equation  for  each  activity  takes  into 
account  basic  characteristics  of  tax 
forms  and  instructions,  form  and  line 
usage  by  taxpayers,  and  characteristics 
of  the  taxpayer  populations  using  the 
forms.  Certain  activities,  however,  have 
been  excluded  from  the  definition  of 
burden.  If  the  activity  is  performed  for 
any  reason  other  than  compliance  with 
the  federal  tax  administration  system,  it 
is  not  counted  as  part  of  the  tax 
paperwork  burden.  For  example,  most 
businesses  maintain  detailed  accounts 
of  income  and  expenses,  and  profit  and 
loss,  for  the  purpose  of  operating  the 
business.  These  recordkeeping  activities 
were  not  included  in  the  definition  of 
burden,  despite  the  fact  that  there  are 
some  businesses,  particularly  those 
which  do  not  borrow  funds  from  banks, 
that  prepare  this  type  of  information 
only  to  meet  business  tax  requirements. 
Prudent  businesses  normally  have  that 


information  available  for  reasons  other 
than  federal  taxes.  Only  the  time  for 
gathering  and  processing  information 
associated  solely  with  the  tax  system, 
such  as  depreciation  accounting  and  the 
review  of  tax  returns  prepared  by 
professional  tax  advisors,  was  included. 

The  data  used  to  construct  the  burden 
models  for  business  taxpayers  were, 
obtained  from  a  survey  of  4,000 
corporations  and  partnerships  and  their 
paid  tax  preparers.  These  businesses 
were  sent  a  questionnaire  that  requested 
information  on  how  much  time  they 
spent  performing  activities  that  they 
undertook  for  the  express  purpose  of 
meeting  their  tax  filing  requirements. 
Multiple  linear  regression  analysis  was 
used  to  identify  variables  that  correlated 
with  time  spent  on  taxes.  Through 
careful  model  specification,  more  than 
100  variables  that  were  likely  to  have  a 
causal  relation  with  time  spent  were 
tested*.  Some  of  the  predictor  variables 
in  the  final  burden  models  include  (for 
a  given  form):  (1)  The  total  number  of 


annual  taxpayer  responses  filed,  (2)  the 
fraction  of  taxpayers  using  paid 
preparers,  (3)  the  total  number  of  line 
items  on  the  form,  (4)  the  total  number 
of  references  to  the  Internal  Revenue 
Code  and  regulations  appearing  on  the 
form  and  its  instructions,  and  (5)  the 
total  number  of  attachments  requested 
that  are  IRS  forms.  The  accuracy  of  the 
burden  estimates  that  result  from  the 
models  reflect  the  quality  of  survey  data 
obtained  from  taxpayers.  While  every 
effort  was  made  to  obtain  valid  burden 
information  from  a  representative 
sample  of  taxpayers,  the  accuracy  of  the 
data  depended  on  their  ability  and 
conscientiousness  in  reporting 
acxnirately  their  tax  activity  times. 

The  business  burden  models  predict 
by  type  of  activity  (i.e..  recordkeeping, 
learning,  obtaining  materials,  locating/ 
using  a  preparer,  preparing,  sending) 
and  by  preparer  (paid  vs.  self)  the 


average  business  taxpa)rer  papOTworic 
burden  to  file  a  given  form.  Tlie  total 
burden  for  all  business  taxpayers  filing 
the  form  is  obtained  by  summing  the 
burden  over  all  activities,  which  results 
in  the  total  burden  for  each  taxpayer, 
and  then  multiplying  by  the  total 
number  of  taxpayer  responses  submitted 
during  the  tax  year.  It  ^ould  be 
emphasized  that  the  taxpayer  burden 
models  predict  the  average  paperwork 
burden  borne  by  the  population  that  file 
a  given  form.  For  any  form,  the 
distribution  of  time  burden  across  the 
filing  population  may  vary 
considerably.  For  example,  the  size  of 
the  business  completing  the  form  or  the 
complexity  of  its  tax  situation  will  have 
a  direct  bearing  on  the  amount  of  time 
spent  This  is  especially  true  for  the 
Form  5500  burden  estimates,  since  large 
plans  will  complete  different  portions  of 
the  schedules  for  Form  5500  uid  will 


therefore  have  a  diffiarent  paperwork 
burden  than  small  plans.  The  burden 
models  necessarily  represent  a 
substantial  simplification  of  a  very 
complex  situation  involving  the 
interaction  of  the  tax  system  and  diverse 
income  and  revenue  generating  tax 
entities. 

Estimated  Time  per  Response, 
Estimated  Burden  Hours,  Total  Annual 
Burden  (per  IRS  methodology  and  based 
on  901,400  respondfflits): 

The  time  needed  to  complete  and  file 
the  forms  listed  below  reflects  the 
combined  requirements  of  the  IRS, 
Department  of  Labor,  Pension  Benefit 
Guaranty  Corporation,  and  the  Social 
Security  Administration  as  calculated 
by  the  IRS  using  the  IRS  methodology. 
Tliese  times  will  vary  depending  on 
individual  circumstances.  The 
estimated  average  times  are: 


Foon  5600 

Seh  A 

SchB  Parti  

Sch  B  Part  2 

Schedule  C  „ 

Schedule  D 

Sch  E(Non-lever- 

aged). 
Schedute  E  (Lever- 
aged). 

Schedule  F  

Schedule  G ~. 

Schedule  P  

Sch  PEN  I 

Sch  PEN  H 

Sch  Q 

Sch  FIN 

Sch  FIN-SP 

Sch  SSA 

TaM 


Recordkeeping 


11  hr  14  min 
17  hr  56  min 
30  hr  37  min 
16hr1  min  . 

4  hr  47  min  . 
2hr23min  . 
1  hr  12  min  . 

10  hr  2  min  . 

2hrS2min  . 
9hr49  min  . 

1  hr  55  min  . 

2  hr52  min  . 
9hr34min  . 

11  hr43min 
32  hr  17  min 
9  hr  5  min  ... 

5  hr  30  min  .. 


Learning  aboutihe 
law  or  the  form 


5  hr  26  min 

3hr  16  min 
1  hr23min 


12  min 

1hr41min 

24  min 

24  min ...._.. 


3  hr  53  min 

53  min ... 

42  min  _...... 

6  min  ......... 


Preparing  the  form 


6  hr  47  min 

17  min  „ 

3hr55min 
1hr43min 
5min  . 

2  min  .„„..„ 
13  n*i 

1  hr56fflin 

28  min  ....... 

34  min 

33  min  ..»_„ 

3  min 

9  min 

4hr14min 

I  hr26min 
53  min 

II  11*1 


bing.  and  sending 
the  form 


16  min 


Total  time  per  r»- 


23  hr  43  min 
18hrt4r™n 
37  hr  48  min 
19hr7min  . 
4hrS2min  . 
2  hr26fflin  . 

1  hr  37  min  . 

13  hr  39  min 

3hr44min  . 
10  hr  47  min 

2  hr  58  min  . 
2  hr  56  min  . 
9hr43min  . 
19  hr  50  min 
34  hr  38  min 
lOhr  40  min 
5  hr  47  min  .. 


Totej  annual 
burden  hours 


21.381,208 

4,521.787 

3,402,000 

57,360 

486,000 

10.936 

8,100 

27,320 

206.880 

6,993 

2,095.680 

627.800 
1,535,960 
1,406,833 
2,366,520 
8,560,938 
2.000.700 
48.686,004 


Estimated  Share  of  Total  Form  5500 
Series  Burden:  56%. 

Estimated  Reduction  in  Burden  Due 
to  Streamlining  Project:  13.6%. 

Pension  Benefit  Guaranty  Corporation 

Burden  Estimation  Methodology: 
PBGC's  share  of  the  Form  5500  • 
paperwork  burden  is  very  small  relative 
to  that  of  IRS  and  DOL.  The  paperwork 
burden  allocated  to  PBGC  includes  a 
portion  of  the  general  instructions,  basic 
plan  identification  information,  a 
portion  of  Schedule  B,  and  item  10  on 
Schedule  PEN. 

PBGC  follows  DOL's  methodology  for 
computing  estimates  of  its  share  of  the 
Form  5500  paperwork  burden.  To 
estimate  the  PBGC-allocated  burden 
associated  with  the  general  instructions 
and  plan  identification  items,  PBGC 


simply  applies  its  applicable  pracentage 
to  the  burden  estimates  computed  by 
DOL. 

PBGC  shares  a  portion  of  the  burden 
associated  with  Schedule  B  with  IRS.  To 
estimate  the  PBGC-allocated  burden 
associated  with  the  shared  items  on 
Schedule  B,  PBGC  modifies  the  burden 
estimates  computed  by  IRS  so  that  they 
conform  to  the  E)OL  methodology,  and 
simply  applies  its  applicable  percentage 
to  the  modified  burden  estimate. 

Estimated  Share  of  Total  Form  5500 
Series  Burden:  18,600  hours  and  $2.6 
million  dollars  per  year. 

Estimated  Reduction  in  Burden  Due 
to  Streamlining  Project:  The  PBGC's 
share  of  Form  5500  burden  is  higher 
than  in  previous  years  because  the 
Agencies  have  increased  PBGC's 
percentage  of  the  overall  burdm  to  more 


accurately  reflect  PBGC's  use  of  Form 
5500  information.  In  particular,  PBGC 
has  been  allocated  a  larger  share  of 
Schedule  B  burden  than  in  the  past 
because  of  PBGC's  concern  with  plan 
funding.  Thus,  although  some  PBGC- 
related  items  have  been  eliminated  from 
the  streamlined  Form  5500,  PBGC's 
share  of  the  Form  5500  burden  is  higher 
than  when  it  was  last  reported  in  1994. 

Request  for  Comments 

In  addition  to  the  specific  questions 
throughout  this  notice,  the  Agencies  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  appropriate 
for  the  type  of  disclosure  required  of  the 
respondents,  including  whether  the 
information  will  have  practical  utility. 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used 
(which  appear  above); 

•  Propose  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  bf  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

In  addition,  the  Agencies  are 
interested  in  comments  that: 

•  Evaluate  the  Agencies'  respective 
biuden  estimation  methodologies; 


•  Assess  the  need  for  and  accuracy  of 
the  IRS's  and  Department  of  Labor's 
respective  estimates  of  recordkeeping 
and  learning  about  the  law  burdens 
attributable  to  this  filing  requirement; 
and 

•  Estimate  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  comply  with 
this  filing  requirement. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  All 
comments  will  become  a  matter  of 
public  record. 

Statutory  Authority 

Accordingly,  pursuant  to  the'" 
authority  in  sections  101, 103, 104, 109, 
and  4065  of  ERISA,  and  sections  60390 


and  6058  of  the  Code,  it  is  proposed  that 
the  Form  5500  Series  Annual  Return/ 
Report  Forms  and  the  instructions 
thereto  be  revised  as  set  forth  below. 

Signed  at  Washington,  D.C.  thic  2l8t  day  of 
August.  1997. 
Olena  Berg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration,  U.S.  Departwent  of 
Labor 

Evelyn  A.  Petichek. 

Assistant  Ckimmissioner.  Employee  Plans  and 
Exempt  Organizations,  Internal  Revenue 
Service. 

David  M.  Strauas. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
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FOHH 

OapMlmait  Of  ttM  TfHMqr 


^^^^^k^—  i^^^^^a>  Afl^^^^^^d  ^j^^^^^^aia^ 
rwHvn  Bsnan  wNnnqf  LAJipufWiun 


Annual  Return/Report  of  Employee  Benefit  Plan 

TMi  tomi  to  r»4i*»d  to  to  «ad  undw  Mc«em  104  and  40«  o(  tlw  EinptoyM 

n«»wiwnt  IneonM  Uewftt  Ael  of  1974  ^RMA)  md  MoMom  MaSO.  0047M. 

«aV7M,  and  aOSSM  of  ttw  InUnHl  Rmwiim  Coda  (Mw  Cod^. 

^  lyp*  Of  prtil  al  MiMaa  h  auMMdanoa  wWi 

to  tha  Ponn  8800. 


Annual  Report  Identification  information 
For  thapalandar  plan  yarHOX  Of  llacal  plan  y—fbaglnning 


0MB  No>. 


199X 


IMi  Fonn  la  Opon  to 
PuMfe  bwpooden, 


.11 


A  THa  ratumAaport  ia:    (1)  O  tho  tbn  Rxm  5S00;  0)  D  an  amrndtd  Fonn  5S0O;  or  P|  D  «w  fhtf  Form  S50a 

B  TNa  ratum/Vaport  is  for    (1)  D  amuMwrvioywpian;  (Q  D  a  tfngto-«ipioy«r  plw  (otfw  than  a  muHpto-arr^jloyar  pla^; 

m  D  a  muWpla  ■raptoyai  plw;  or      W  D  a  OFE  fipocify) . 


C  CtMcfcttiaboK.VtMpl«ilaaooltocthwly-b««*«adplan       ^ 


D  WyoM 


Wad  tor  m  aittwlon  oT  tinw  to  Wo,  chacfc  tha  twx  and  attach  a  copy  of  tha  axtanaion 

Baaic  Plan  Infomiatioo— enter  dt  requested  nformatioa 


^ 


la 

Nanw  of  pivi 

1» 

Tlvaa-d^ 

plan  numbor  (PN)  ► 

1e 

Blactiva  d«a  of  plan  tna,.  d^r.  yr,) 

*■ 

Plan  aponaor**  nama  and  addraaa  (ompioyor,  » for  angla-omployor  plan) 
(Addraaa  thould  induda  room  or  auMa  no.) 

» 

Enrployar  IdMiMcatton  Numbv  (EIN) 

*° 

(      ) 

»d 

BiMirwM  oocte  |w9  kwlmc^ton^ 

aa 

Plan  acMnialTalar'a  nama  and  addraaa  or  aama  aa  plan  iponaer,  antar  *8ama^ 

» 

AdrnMatrator^  BN 

ae 

Adniinlaaator'a  til>phona  nuwfcar 

4     »anbar  cf  paitlolpanta  covarad  undtr  tha  plan  aa  oftha  t>aglnnlng  (it 


tnd  and  M~ 


cf  1>w  plan  yaar. 


8     If  tha  nanw  v>d/or  BN  of  tha  plan  iponaor  haa  changad  atnca  tha  last  rotum^apofl  flad  «or  INa  plat,  aniv  ttw  nama,  BN  md  tha 
plan  nufT«>«r  from  tha  laat  raiumAraport  balow: 


Sponaor'a  nama 


BN 


PN 


•     Banama  pMMidKl  undv  ttw  plan  (chacfc  it  apptcaMa 
boxaa  ind  «itar  in  applcifcia  eodjaj: 

a   D  Panilon  tianaAta 


Ichack  aM  ttMt  mabM' 

^p^^^n^^    VHP     ail^Bft    VM^VVT^a 

(l)Q  lnaurano» 
CqD  8«;tion  412(1) 
mD  Tniat 

»□ 

tha 


Iv    Plm  I)ana8t  anangamMit 
lohack  a8  thflt  apply)! 

(1)0  Inawanoa 

(2)D  8«:lion  412(1) 

Inauranoa  corCiacta 

nD  Tnat 


tha 


a     Schadulaa  attachad  (Catack  bOK  and  antir  ttta  numbar 
H)pteabl>.  Saa  in8tnictiona4: 


a 

D 
D 
D 

D 


DCM     ^ *  —   ^--    •    '  ...        . 

rvn  (rwMKm  rwn  vnofnwMni 

Q       fSkuMtd  Panitafi  Plm  CovinM  Mxnwttonl 

B       (ActiMrtii  InfomwHon) 

E       (E80P  Anmjiy  IntemwUon) 


D 


|rfWip9  DWiOTl  rnOT  MWIIMI  MffUlnMilUlli 


D 
D 
D 
D 
D 
D 
D 


rm  innoncai  aironrwDoni 

^tn'Vr     irmvicis  mronn^Kn-^fmaa  rWnf 

A  (Inauranoa  Information) 

C  parvloa  Provtdaf  InfomiaBor^ 

D  (DFE/Parlidpating  PUn  InfomiaUon) 

O  (Financial  Transaction  Schadulaa) 

P  (Truat  Rduaary  Infofmabon) 


Apawa<)rfcflha<itoOf»wa»np<i«i)»rvofWa/atum/lrnportM>afta) 


)  cauaa  it  muttahmi. 


Und»  pmrtmm  of  p«)ury  aid  ottMr  paniltiM  wtt  tath  in  ttw  inatncliorw.  I  dadw*  that  I  haw*  •tHrcrad  thii  ratunVrapert.  Jnotudbig  aceompaiying  lenidulM  i 
■tMinwita.  and  to  tha  bMt  of  my  Iwowiladgi  aid  ImM.  it  W  tiua.  oorract  and  eoirplala. 


SlgMtura  of  p<a»  admlniatralof 


Typad  or  primad  nana  of  indMdual  agnino  aa  plan  adninatMor 


a^wlura  of  amployer/plan  iponaor/t)FE 


Tjpitf  0  pnrad  nan  ol  MMai  ri^atf  a 


flMirnBvOfCa 


Prapaiar't  nama  and  EIN 


Oaaaitealion  Coda 


For  Popoffwofk 


loftiia 


Oat  No.  13600F 


Fom  5500  (laOlQ 
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SCHEDULEA 
(Fonn  90001 

Dapar«iMnt  ol  ttw  TiMMvy 


DipstiwnC' of  Lflbor 


Insurance  Information 


F»<niion  Bmtum  Qumwntf  Ooiponlton 
to  fc^wid^WirmKcriMilplMii^f  beginning 
A   Nmiw  of  piw 


TM  wlwdul*  to  raqulrad  to  to  AM  undM- MOtton  104  a(  ttw 

Drploy—  RtUrfTwnt  Incoim  Otcurttf  Act  of  1974. 

►  na  M  an  allMtamNi  to  Fonn  SMO. 

pumMnttoB<iaA— c«on1(OW^. 


OMBNa 


^i9X 


IMs  Fonn  Is 
OpMtoPuMc 


,  lWK.ididfciQ 


19 


c  pm 


>  a  #ioi«n  on  Hm  te  of  Fonn  saw 


B  -nvwKfgN 


imi     SummMyofAllMuranMConlrMlslnoliidMlinPartslanda 

B«portiMfctlonnrtonon>pi»iyeybert».<>oupsloonfrad»h»wwmemsiwwMfciP^ 


MEN 


MNMC 


JEteJfiE 


and  ottMT  parsons: 
M/tmowttol 


MRWUM 


bwMtoMnt  and  AmuRy  CoirtrMt  Wonnalion  .. 

Pravkls  htamsBon  for  sMh  conbsct  on  a  sspsrst*  Part  N.  Whsrs  indMduat  contracts  ars  prw*Jsd.  th*  antlrs  ^oup 
of  audi  IndMdual  contacts  wMh  sach  canlsf  may  t)s  >satsd  as  a  untt  for  purposss  0*  ttits  fsport 


>■     Contract  or  IdsntWcaMon  numlMr  >■ 


8     Cuffsnt  vakia  ol  plan 


In  ttiagsnaral  account  as  oflha  and  of  tha  plan  ysar. 

4  Cunsnt  valua  of  p<an%  htaraat  m  ssparata  accounts  asoHhasndo«thap«snyssr 

5  Contracts  WHh  ANocalsd  f^«Kte 

a  Stala  tw  basis  of  prsmium  rataa  ► 

b  PrsmkNTW  paid  to  cantsr  during  ttiis  plan  y«ar 

c  Pramiums  dua  for  Ms  pisn  yaar  but  unpaid  at  iha  snd  of  tha  pisn  yasr 


d  If  tia  carrisf,  sarvtaa.  or  ottar  oiysiiimiun  Incurrad  any  spadfte  costs  In  connaction  mM\  the  aa^iisition 

or  rstantion  of  the  contract  or  polcy.  antar  amount 

Spsdfy  nature  of  coats  ►  

a  lypa  of  contact    A  O  IndMdual  poldas    W  H  Oroup  dslsnad  annuity 

W  D  other  ►  ; — 

f   if  contact  purchased.  In  whole  or  In  part  to  dWrlbuts  benaWts  from  a  terminating  plan  check  here  ►  U 

i.  tM  pa«»  1  ofttw  hwaweHans  tor  Ftem  MOO.  Cm.  No.  136061       Oihi^i  A 
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Schadul*  A  (Form  SSOq  IQOX 


Contracts  With  Unaltocatsd  Fund*  (Do  not  Incfcide  por«ane  of  Vwee  contracts  maMained  in  separate  account^ 
Type  of  contract       (1)  D  deposit  admMslrstion  (2)  Q  invnedlste  pertidpstion  guarmtee 

(3)  D  gusrsnteed  Investment  (^  D  otier  (specify)  ►  . 

Balance  at  the  and  of  the  previous  plan  ye«' 

Additions:  (Q  Contributiona  deposited  during  the  year 

(Kf   DividsndB  and  crsdto 

W  intsrsst  credited  during  the  yaw 

Thsnsfsrred l^om  ssparste sccount    .    .    ; f  .'.    . 

Other  (specify)  ► '.'_■/_ 

TotsI  additions   : --"----......-........—....... 

Total  of  balance  and  additions  (add  b  «id  efviy    ...!!!! 
Deductions: 

(0  Disbursed  from  fund  to  psy  beneMi  or  purehase  snnuitles  during  yav  .    .    . 

m  Adminlstrstlon  chsige  made  by  csnlsr 

fiO  l^snsfened  to  separate  sccount 

(M  Othsr  (specify)  ► 

M  TotsI  deductions —...-—.... 

Bahnoe  at  the  and  of  the  plan  year  (Bubtract  aM  from  d>  ......... 

VhHmm  Banalh  Contact  Informtion 


p^>2 


aama  «fnptoywtN  or  rrarrtMrs  of  the  aama  amptoyaa  ofganbaban(i|,  the  mtaroaUon  may  IM  oombkied  Ibr  rMwrtingMrDoeaa  » 
cCTSiaua  wah  each  camar  may  be  Seated  as  a  unK  tor  purpoeee  of  iWa  report 


►    Contact  or  Identification  number  ► 

7     Benefit  and  contract  type.  Check  all  applicable  boxee      a  D  HeaNh  (other  th«i  dental  or  vlaior^      b  D  Dental 

c  U  VWon      d  D  Ufa  Inauranee      a  D  Temporary  dkability  (acckjent  end  sk:imss^      f  Q  Long-tenn  disability 

0  □  Supplemental  unemptoyment      h  D  Preecriptkjn  dmg      I  D  Stop  toee  (l«ge  deducdbt^ 

j  n  HMO  contract       k  D  PPO  contact      I  D  indemnity  contract 

m  U  Other  (specify)  ► 


Experience-rated  contracts 

Premiums:  (9  Amount  received 

W   Increeee  (decrease)  in  amount  due  but  unpaM 

(H)   Incraaae  (decreess)  in  uneemed  premium  Fsssrve    .    .    . 

Hvf  Earned  Wfffi)- (19) 

Benefit  charges:  (I)  Claims  paid 

00   Increeee  (decrease)  in  claim  reeerves  

m   incuned  dsims  (add  (9  snd  (iO) 

^   Claims  chsrged 

Remainder  of  premium:  (0  Retentkm  chsigss  (on  sn  sccrusi  basis)— 

(^   Commissions 

(B)  Administrative  ssrvlce  or  other  faes 

Other  specific  scquisitnn  costs 

Olhsr  sxpenses 

Tsxss 

Chsrgss  for  risks  or  othsr  contingsncies  . 

Olhsr  rstsntk)n  chsrgss 

TotsI  retantkjn 


(D) 
© 
(F) 
(Q) 
(H) 


00   DlvWerids  or  rstrosctive  rste  refunds.  (These  amounts  wsre  D   psM  in  cssh,  or     D  eredtted.) 

d   Ststus  of  pdlcyhoWer  reserves  St  snd  of  yssr  (9  Amount  hsW  to  provids  benefits  sftsr  ret^ement 
fH)   Claim  reserves 

OU)   Other  reserves 

e   Dividends  » retroactive  rsts  refunds  due.  (Do  not  indude  OTount  entered  In^c^^^      .....'. 

9     Nonexperience-rsted  contacts: 

a   Total  prsmlums  or  subscrlptkxi  diwgss  paid  to  canler 


If  the  canler,  ssnrice.  or  other  organlzstlon  Incurred  any  specific  costs  in  connection  with  the  acquisHkin 
or  retentton  of  the  contact  or  policy,  other  than  reported  in  Part  I,  item  2  above,  report  amount 
Specify  nature  of  costs  ► 


0 
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SCHEDULE  B 
(Form  5600) 


a(  tha  Tiwmy 


Actuarial  Information 


TTM  KlwJul*  to  PKiuirwl  to  b*  fM  ufKlw  •wtton  104  of  ttM  EmptayM 

FMranwnt  hoam  SMurty  Act  ol  1974.  nUmta  to  m  ERBA.  «M»pt  whm 

flHadwd  to  Fonn  5S0O-EZ  and.  In  «■  cans,  uncter  Mcion  OOSOM  of  th* 

InlanMl  Rmwikm  Cod*.  ratarT*d  to  ••  ttw  Cod*. 

►  AttMh  to  Fonn  6800  or  880a-EZ  V 


0MB  No. 


iiigx 


TM»  Fonn  I*  Op«i  to 


Fof  cakndw  plan  y— r  190X  or  nscai  plan  y—r  beginning  . 

►  If  an  MMn  doM  not  apply,  •ntor  ^l/A."  ►  Round  off  amounta  to 


19QX.  «HJ  anding 


19 


►  Caution;  A  pen^  of  $1.000  wit  bm  assessed  for  Mm  tang  of  thk  nport  unhn  nttonabh 
A     N«m  o(  amptoyar/pton  aponaor  at  ihown  on  In*  la  of  Fonn  5S00  or  5S00-EZ 


is  astabfi/wdL 


C    Namaofpian 


orplwi:     a)D8intfaafflptoyar      g)  D  MuWawptoyar      (3»  D  MuMptoanfytoyar 


DTTiiaadlqlt 

plan  nuirbar^ 


r  n  100  Of  lawwr  participanti  in  prior  plan  yair 


la 

b 


Baric  Informrtion  (To  be  completed  by  all  plar^) 
Enter  ttto  ectuariai  valuatian  data:  Month  Day 


a) 

(2) 


Currant  vakia  of  aaaata 

Actuarial  vakja  of  anata  for  ft«K«ng  atWKlard  account 

Accmad  UabiRty  for  plans  using  immadtata  gain  methods 

kifomiation  for  plans  using  spread  gain  msthoda: 

(a)  Unfunded  lat)ilty  for  mattioda  Witt)  baaaa 

^     Accrued  MatjIWy  under  entry  age  normal  method.  

(^     htarmal  cost  under  entry  age  normal  method 

kiformaUon  on  current  Itabiilties  of  the  plan: 

Amount  excluded  from  currant  llat)iHty  attritxjtable  to  pre-particlpation  service  (aee 

inatructions) ., 

"PPA  •94*  information: 

M     CXmant  labWy 

P)     Expected  increase  in  current  liat)IHty  due  to  benefits  accnjing  during  the  plan  yeer 
It;     Current  liat)ility  computed  at  highest  allowable  interest  rate  (see  instiuctions)  .    .    . 

(df     Expected  release  from  *RPA  '94*  current  liability  for  the  plan  year 

-OBRA  Br  information: 

fa)     Current  liability 

(b)  Expected  increase  in  currant  liability  due  to  benefits  accruing  during  the  plan  year 

(c)  Expected  releese  from  nDBRA  '87'  current  liability  for  the  plan  year 

Expected  plan  disbursements  for  the  plan  yeer 


b(11 


b^ 


^sm 


^m 


0) 


i!m 


ism 


nm 


P) 


im 


(4) 


m!^ 


m. 


«a>amant  by  Enrollad  Actuary  (aaa  Inatnictiona  before  signing^ 

To  tt»  bast  o«  my  kncMvtKte.  the  intofn»«tior  M>pB«i  in  ttis  Ktwduto  md  on  ftw  accompwiying  »t»t«m«it«.  if  any,  is  oompWs  and  accurate,  and  m  my  opiraon 
aeeh  eaaumpMon  uead  in  oo<nfain«ton.  repraeenta  my  beat  eatimete  o«  antlclpeted  expehenoe  under  the  plan.  Furthermore,  in  the  caae  of  a  plan  other  than  a  multiemptoyer 
ptwi  each  aawwipCon  used  U)  »  leeaonaMo  (taking  into  aooouni  the  aKperienoe  o(  the  ptan  and  reeaoneble  aa^MCtatxjns)  or  (t^  would,  m  the  aggregate,  reaUt  in  a 
Wai'conlnbutian  aquivtfant  to  thM  which  woutd  be  delarniined  t  aw:h  such  aaaumplion  ware  raeaonobte.  In  the  coee  of  a  muMamployer  plan,  the  aaaumpbona  uaad. 
■1  the  aggre^ta.  are  raoaonabie  (taking  into  aooouN  the  aa^arianoe  of  the  plan  and  raaaonabie  expectatMna). 


Signalure  of  achMfy 

PrM  or  type  name  o(  actuary 

Fum  nama 

CMe 

•  nzi-  [ 


Moat  recant  anroNmant  numbar 
IMaptana  numbar  (Inolucing  aroa  coda) 


Mdraaaof  the! 


If  the  actuvy  haa  not  fully  reflected  any  regulation  or  niing  promulgated  under  the  statute  in  completing  this  scheAjle,     _ 
check  the  box  and  see  instructions LJ 


For 


Radudton  Act  NgOea.  aa*  ttia  InBlniGllanB  tar  Fonn  6000  or  8800-EZ. 


CotNo.  13607E 


Sohaduto  B  form  0800|  100K 
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SchadulaB  (Fomt  SSOO)  igox 


a 
b 


P)No.of 


jS 


(2) 


Oparattonai  information  as  of  beginning  of  this  plan  year 
Currant  value  of  the  assets  (see  Instructions) 

'K>A  •9A'  currant  liability: 

(1)  For  retired  participants  and  beneficiaries  receiving  payments 

(2)  for  terminated  vested  participanta. 

(3)  For  active  pertlcipants 

(4)  Total '.'.'.'.  

c  if  the  percentage  resulting  from  dividing  me  2a  by  Iine2b(4).  column  (3).  to  lees  thm  70%.  enter    

such  percentage _  fj^ 

9     ContrtbuHons  made  to  the  plan  for  the  plan  yeer  by  emptoyert^  and  amployeee: 


Page  2 


P)  Total 


M 

Monlh-Oay-Yaar 


Amount  pakJ  by 
ampl^er 


Amount  paid  by 
amplcnwea 


H 
Montt>-Oay-Yaar 


8    Totals 


M 

Amount  paid  by 


M 


w 

Amount  poU  by 


4     Quarterly  contributions  and  liquidity  8hortfall(s): 

a   Plans  other  than  multiemployar  plana,  enter  funded  cunrent  liability  percentage  for  preceding 

year  (aee  instnjctions) 

b  If  Hne  4a  to  less  than  100%.  see  instmctions.  and  complete  the  following  table  as  applicable: 


LiquidKy  thortfal  as  of  and  of  Quartar  of  ttito  ptan  year 


M. 


let 


JS. 


2nd 


M. 


3rd 


M. 


401 


Actuarial  coet  method  uaed  as  the  basis  for  this  plan  year's  funding  standard  account  computation: 
U  Attained  age  normal  b  D   Entry  age  normal  c  D  Accrued  benefit  (unit  cradH) 

□  Aggregate  •  Q   Frozen  Initial  ItobHIty  f  D  Individual  level  premium 

D   Individual  aggregate  hD   Other  (specify)  ► 

Has  a  change  been  made  In  funding  method  for  this  plan  year? D  Yte 

If  line  i  to 'Yes,' was  the  change  made  pursuant  to  Revenue  Procedure  95-51? D  V%a 

If  «ne  i  is  "Yes,"  and  line  j  to  "No"  enter  the  date  of  the  ruling  letter  (Individual  or 
dass)  approving  the  change  in  funding  method Month 

ChecWist  of  certain  actuarial  assumptions: 
Interest  rates  for: 

(1)  "f^RA '94"  cunent  liatdHty 

(2)  "OBRA  *87'  current  liability 
Weighted  average  rstirament  age 

Rates  specffled  In  insurance  or  annuity  contracts 
Mortality  tattle  code  for  valuation  purposes: 

(1)  Mates 

(2)  Females 

Valuation  liabHty  interest  rati' 
Expense  loading 


DNo 
D  No 


g  Annual  withdrawal  rates: 


h 
i 


(1)   Age25 

9(1) 

1        I.I        1 

% 

1        I.I 

1  % 

(2;    Age  40 

9ff 

1        I.I        1 

% 

1        I.I 

i  % 

(3;    Age  55 

ff(3) 

1        I.I        1 

% 

1        I.I 

1  % 

Salary  scale 

Oh 

1        I.I        1 

% 

1        I.I 

1  % 

Estimated  Investment  return  on  actuarial  value  of  assets  for  the  year  ending  on  the  viiuation  data 

61 

1        1        1- 

1  % 
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PagaS 


7     N«w  amorttntkyi  b«»66  MUb«sh«d  In  the  currant  plan  yMr. 
(1)  Type  of  Base  (9  Initial  Balance 


(3)  Amortization  Charge/Credit 


Miacellaneoue  Informatian: 

It  a  waiver  of  a  funding  defteJancy  or  an  axtenaion  o*  an  amortization  period  has  been  approved  for  this  p»an  year,  enter  the 

date  of  tfie  ruling  letter  granting  the  approval Month Day Ymr 

IT  one  or  more  alternative  methods  or  rulee  (as  listed  In  the  Inatruction^  were  used  for  this  pian  year,  enter  the  appropriate 

code  In  accordance  with  the  instnjctlone   ►  

la  the  plan  required  to  provide  a  Schedule  of  Active  Participant  Data?  (see  hstructlona) U  Yea    U  No 

If  -Ytt'  attach  scheduie. — 


Funding  stwidard  account  statement  for  this  plan  year 
CtMrgea  to  fundhg  atandard  aooount 

Prior  year  funding  deficiency.  If  any 

Employer's  normal  cost  tor  plan  yeer  as  of  valuation  dste  ..... 
/Wrrartization  charges  as  of  valuation  date:  — 

(1)  All  t)asee  except  funding  walvera ► 

(2)  Funding  waivers ^ 

Interest  as  applicable  on  Hnee  9a.  9b.  and  9c 


Outstanding  Balance 


d- 


) 

)  l^ 


Additional  interest  charge  due  to  late  quarteriy  contiibutiona,  if  applicat)le 
AddltionalfundingchafgefromPafty.  line  12u,  If  applicable   .... 

Total  charges.  Add  lines  9a  through  9f 

Credtta  to  fundUig  standard  account 

Prior  year  credit  balance,  if  sny 

Employer  contributiona.  Total  from  column  (b)  of  Hne  3 


ad 


CXitstanding  Balance 


Amortization  credits  as  of  valuation  date ^ 

kiterest  as  appncat>le  to  and  of  plan  yeer  on  lines  9h,  91,  snd  9j  .    .    . 

Fu«  funding  limitation  (FFL)  and  credits 


d- 


) 


•CI 


m. 


m. 


m 

n 

o 
P 


(1)  ERISA  FFL  (accrued  liability  FFl)  .     .    .    . 

(2)  'OBRA  '87*  FFL  (1 50%  cunwt  Habfllty  FFL) 
(30    "RPA  '94*  override  (90%  current  liability  FFL) 

(4)    FFL  credit  before  reftocting  "OBRA  '  87*  FFL 

(^    Additional  credit  due  to  "OBRA  '87*  FFL 

(1)    Waived  funding  deficiency 

(S^    Other  credNs 

Total  credits.  Add  lines  9h  through  9k.  91(4),  91(5),  9m(1),  and  9m(2)  .     . 
Credit  balance:  If  line  9n  is  greater  than  line  9g,  enter  the  difference 
Funding  deficiency:  If  line  9g  is  greater  than  Hne  9n.  enter  the  difference 
Hacondltation  account 
Currant  year's  accumulated  reconciliation  account 

(1)  Due  to  additional  funding  cherges  as  of  the  beginning  of  the  plan  year 

(2)  Due  to  addttonty  interest  charges  as  of  the  beginning  of  the  plan  year    l^^ 

(3)  Due  to  waived  funding  deficiencies: 

(a)  ReconaHaUon  outst«xling  balance  as  of  valuation  date  .    .     . 

(b)  RecondBation  amount  Line  9c(2)  balance  minus  line  9qP)(a)   .    IfiM 


M 


mm 


mfi 


q(!) 


!m 


(4)   Total  as  of  valuation  data ^ 


10     Contributian  necessary  to  avoid  an  accumulated  funding  deficiency.  Enter  the  amount  in  line  9p 
or  the  anount  required  under  the  alternative  funding  standard  account  if  applicable   .    .    .    . 


10 


11 


Has  a  change  been  made  In  Ihe  actuarial  assumpttons  for  the  curent  plan  year?  If  "Yea.*  see  instiuctiona.  D  Yea    D  fto 
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Additional  Information  for  Cwtain  Plans  Other  Than  MuHiinployaf  Ptan« 


Please  refer  to  Who  Muat  FH«  on  page  1  of  the  instmctions  to  determ^  if  you  must  complete  Part  I 
12     Additkxial  raqulrad  funding  charge  (see  instructions): 
a  Enter  'Qatevwiy  %.'  Divide  line  1b(2)  by  Hne  1d(2Xc)  and  multiply  by  100. 

if  line  12a  is  at  least  90%,  go  to  line  12u  and  enter  -0-. 

If  Nne  12a  is  less  than  80%,  go  to  Hne  12b. 

If  Hne  12a  is  at  least  80%  (but  lass  than  90%).  see  instnjctions  and.  if  applicable,  enter  the 

appropriate  plan  years  and  condition  codes  and  go  to  Hne  12u  and  enter  -0-.  Otherwise,  go  to 

line  12b 


PianYav 

CarHmion  Code 

199 

199 

Pag»4 


li^l  I  I  II  l« 


b 
c 
d 
e 
f 

9 
h 
I 

J 
k 

I 


"RPA  •94"  current  liabnity.  Enter  line  1d(2Xa)  

Adjusted  value  of  assets  (see  Instructions) 

Funded  cun-ent  liabiNty  percentage.  Divide  line  12c  by  12b  and  nwltlply  by  100 

Unfundedcunwt  liability.  Subtract  line  12c  from  line  12b " 

Liability  attributable  to  any  unpredictable  contingent  event  benefit .    . 

Outstffliding  balance  of  unfunded  old  liat>ility    ., 

Unfunded  new  liability.  Subtract  the  total  of  Ines  12f  and  12g  from  Hne  12e.  Bitar  -0-  if  negative 
Unfunded  new  liability  amount  (  Ill-Ill  %  of  llr>e  12h) 
Unfunded  old  Uabllity  amount 


Deficit  reduction  contribution.  Add  Hnes  12i.  12j.  and  1d(2Xb)  . 

Net  charges  in  funding  standard  account  used  to  offset  the  deficit  rsductian  contribution.  Bitor 

a  negative  numt)er  If  less  than  zero 

m  Unpredictable  contingent  event  amount 


12b 


12e 

lad 

1     |.|     1     1  % 

12* 

i2r 

12g 

12h 

121 

1?l 

12k 

ffl 

^ 

(1) 

(2) 


Mjjl 


(3) 
(4) 
(S) 
(B) 
(7) 


mm 


•offl 


!m 


m@ 


mffl 


I     1^ 


5I0II0I0I  % 


Benefits  paid  durlrig  year  altrtMJtable  to  unpredMabie  contingent  event 
Unfunded  cun^ent  liat>iltty  percent^e.  Subtract  the  percentage 

onBne12d*om100% 

Transition  percentage 

Enter  the  product  of  lines  12m(1).  12m(2).  and  12m(3).    .    .    . 
Amortization  of  alt  unpredictable  contingent  event  liabilities  .    . 

■RPA -94"  additional  amount  (see  Instruction^ 

Enter  the  greatest  of  lines  12m(4).  12m(5),  or  12m(B) 

PreNminary  Caicuiation 
n   Preliminary  additional  funding  charge:  Enter  the  excess  of  line  12k  over  line  121  (if  an^  plua  Hne 

12m{7).  adjusted  to  end  of  year  wrth  interest 

o  Contritxjtions  needed  to  increase  current  liability  percentage  to  100%  (see  instructions)  . 
p  Enter  the  lesser  of  line  12n  or  12o.  Also,  enter  the  result  on  Hne  12t  If  ttie  employer  did  not  elect 
for  1995  to  use  ttie  Optional  rule  under  Code  section  412(l)(3)(q  and  does  not  elect  for  1996  to 

use  the  Transition  rule  under  Code  section  412(0(11) 

Final  Caicuiation  (complete  line  12q,  12r,  or  128.  as  applicable,  and  lines  12t  md  12u) 
q   If  the  employer  elects  to  use  tine  Transition  rule  for  1996.  but  did  not  elect  for  1995  to  uae  the 

Optional  rule,  complete  line  14  and  enter  the  lesser  of  line  12p  or  14e  here  and  on  line  12t 
r   If  ttie  employer  elected  for  1995  to  use  the  Optional  rule,  but  does  not  elect  for  1996  to  use  the 
"Ransttion  rule,  complete  line  13  and  enter  the  greater  of  line  12p  or  13q  here  and  on  line  12t . 

a   If  the  employer  elected  for  1995  to  use  the  Optional  rule  and  elects  to  use  the  Transition  mle  for 
1996.  enter  the  lesser  of  (1)  the  greater  of  line  12p  or  13q.  or  (2)  line  14e.  Also,  enter  on  Hne  12t 

t    Additional  funding  charge  prior  to  adjustment 

J   A<»isted  additional  funding  charge.    (|     |     |     |.|  0 1  %'of  Mne  12t)!    '.    [    [    .'    .'    '.    '.    ] 


Ifti 


i; 

I* 

12a 


121 


12u 
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Pig*  5 


13 


a 
b 
e 
d 

f 

0 
h 
I 

J 

k 
I 


Additional  funding  charge  under  prior  law  (see  inatructions): 

•OBRA'87*cxifr«nt  liability.  Enter  Hne  1d(3Xa) 

AdMtad  value  of  assets  (see  instructions) 

Funded  current  IJabiHty  percentage.  Divide  line  13b  by  Ine  13a  and  multiply  by  100 

Unhjnded  current  liability.  Subtract  Hne  13b  from  fine  13a 

Outstanding  tMlance  of  unfunded  old  Hatiitity 

Liability  attributable  to  any  unpredictable  contingent  event  benefit    ...... 

Unfunded  new  liability.  Subtract  the  total  of  Unas  13e  and  13t  from  line  13d  ..    . 

Unfunded  new  liability  amount  (  I     I     M I I  %  of  line  13gX    ."..... 

Unfunded  old  liability  amount. 


Deficit  reduction  contribution.  Add  Inee  13h  and  131 
Nat  amortization  charge  for  certain  bases     .    .    . 
Unpredictable  contingent  event  amount 


Ita 


13b 


13g 


134 


13* 


i3r 


I3g 


13h 


131 


m 


13k 


I     II     I     I  ^ 


0) 

(3) 
(S) 


Benefits  pod  duing  yaar  attribuUble  to  unpredictable  contingent  ever* 
Unfunded  current  liabilty  percentage.  Subtract  the  percentage 

on  He  13c  from  100% 

Transition  percentage 

EntertheproductofHnes13K1).  131(2).  and  131(3) 

Amortization  of  all  unpredictable  contingent  event  NabiHtiee  .    . 
Biter  the  greater  of  line  13K4)  or  line  13K5). 


JCI 


m 


HS) 


M 


M 


I*. 


sioiioioi^ 


m  MdUonei  fun<*ig  chwge  (excess  of  ine  13J  over  line  13k  ^  any),  plua  line  13J«. 

n  Assets  needed  to  increase  current  liability  percentage  to  100%  (Hne  13d) .    . 

o  Smaler  of  line  13m  or  Hne  13n 

p  Intereet  adjustment 


q  AddltJonaifUnding  chame.  Add  Hnes  13o  and  13p 

14     Transition  rule: 
a   Initial  funded  current  liability  percentage.  Enter  the  percentage  from  line  12d  of  the  1995 

Schedule  B  here 

b  Target  percentage  for  transition  rule  (see  inatructions) 

c  Target  amount  (see  instruction^ 

d   Biter  the  amount  from  line  13q  here  (additional  fttiding  charge  under  prior  law) 

e   Additional  funding  charge  under  transition  rule  of  Code  section  412(0(11):  Enter  the  greater  of 
line  14cor14d 


ift 


13m 


13n 


13o 


13p 


14a 

1     |.|     1     1  % 

14b 

1     |.|     1     1  % 

14c 

14d 

s 


e 
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OMBNo. 

c 

(Form  5600) 

Service  Pn 

nail^oB    ■— '-                  *■ 

R 

-fli)9X 

Otptrtnm*ainm7rmmrf 

yvHier  informatlo 

- 

Dtpanrm*ol\jba 
Pwaion  B«iaM  Qumnty  Oorperaton 

Cmplcyaa  BittimiH  Inoom*  SacuNy  AfCt  oT  1974. 
►  raa  aa  an  attaetaiMHl  to  Fomi  HBOl 

TMaFonnIa 
OpantoPtMc 

i 

For  tie  ctfwMter  year  lOOX  or  fl«:«lptanyMr  beginning                                     .  ISaX.  and  «k*»                            io 

i 

A   NMWolpm 

B  Thrwdl^ 
ptaimarbar^ 

\ 

C  PIm  tponvr^  MR»  H  ■hown  on  bw  2a  of  Fomi  5800 

D  EmptoyarUOTMctoion  Nimbar 

Uni  Service  PrvwMer  Mormalion  fsee  bMtrucliona} 

1  Enter  the  total  dolar  amount  of  oompanaalion  paid  t 
Mad  balow,  who  racetvad  contpanaation  during  tha 

a  ^  Ine  (1  balow  M  tha  contact  admlniitrator.  If  i 
prowldars  In  daacanding  ordar  of  tha  companaation 
top  40. 103-12  lEa  should  antar  N/A  In  cokmna  M  i 

>y  tha  plan 
pianyaar 

to  all  parMTW.  other  than  ttraaa 
orDFEyaar 

1 

i 

S^'  ^f.^??^*!.**  I™*"****  On  Inaa  (2J  through  (40).  Nat  aarvloa 
Ihay  racalvad  fbr  tha  san^lcaa  randarad  during  tha  plan  yaw.  LM  only  tha 
ind(d). 

1 

WN«M 

nvmnceuon 
rainibar(Me 

HOffieM 

potHbon 

MUjtMhpto 

«grailMi.or 

PMM  knoM  M  to  1 

BtmiiBtot 

*lto«toPto. 

Wfw»«nd 

oonvTMMoni  PiW 

toPto> 

Wtofcwoi 
MMnoodi 

MRniolQni) 

m 

12 

0 

» 

w 

(5) 

>. 

, 

n 

(7) 

A 

4 

n 

m 

. 

nt) 

(12) 

■ 

m 

04) 

(15) 

m 

^ 

(17) 

• 

(18) 

n« 

>  --. 

(20) 

(21) 

(22) 

1 

(23) 

(24) 

(25) 

1 

'          CO 

^ 

C27) 

(23) 

1 

(2« 

' 

eo» 

01) 

(32) 

(33) 

04) 

(85) 

P3) 

(37) 

-1 

(38) 

P9) 

(40) 

'                       1 

•  paealafOwlnatr 

inMenator 

FofMnooi 

3M.  Nb.  iat16E         1 

lotmjiili 

►  CfH 

NIMl 

■onisax 
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Pm*2 


H—ll    itminllwt  liikinnaMon  on  AfCcuuiHanU  and  Enralsd 


M 


«BN 


M 


H  Teiefjhone  Na 


(1)   Explvietion: 


PI   EM»)twiatlon: 


WNarne 


MBN 


M 


H  Telephone  Na 


PI    Explwrtionc 


e 


WWWi 
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SCHEDULED 
(FonnSSOO) 


larftaTmwnp 


^■■tai  ■!«  WWkM  ■■■■»  AAnMMa 


DFE/Parttdpatliig  Plan  Inforrtiatioii 

Ihii  whwlite  ia  ivqulrael  to  b*  AM  undv  Mcllon  104  or  th»  BTBloym 
niMwnwnl  kwonw  Sccwtty  Act  of  1974  PW^ 


►  ntoMM 


10  Foffn  I 


Fbfc«ltn<lw^ptwyeer198XorW>c«iplinyeerbeglnninfl 


A  NOTi»a(plinorOfEfnclu(lnggRwplnaunno»anangOTfMnO 


laax.  end  «n<«ng 


OMBNo. 


■imx 


TMs  FotM  It  Opm 


C  naiorOFE4MnMr^n«mMiho«wionlm2aorFonnS800 


M  Ptan  or  OFE  nam* 


M  Not*  ol  ftoi  or  OFE  Spofwar 


.1» 


plMiiwmbar^ 


WMMertoniNmki 


E   Pwg»nun^m 


MhMMllnOPE. 
CCTorPSAtfand 

of  yaw 
iMlrMueMan^ 


For 


Rsdueiion  Ad  Nodo*. 


SM  th»  InctrucHam  for  Fonn  S60a  cm.  Nol  22774J 


D  Fonn  68001  isax 


46578 


Federal  Register  /  Vol.  62.  No.  170  /  Wednesday.  September  3.  1997  /  Notices 


8CHE0ULEE 
(ponnSSOO) 


tttmTtmmat 


ESOP  Annual  Infonnatlon 

•Mllon  6M7M  of  fw  Mwnal  Rmmhm  cod* 


to  Form  5800  or  8B0O-EZ. 


Forth* 


Y— r  199X  Of  ftocai  pirn  ywr  b*glnnlng 


OMBNo. 


^X 


I*  NOT 


,  lOax.  and«nd|ng 


A  Nanwo^  P'*'^ 


C  Pl«i  iporaor's  nanw  M  itaan  on  hw  2a  o«  Forni  5600 


•  Til— ditft 
piMinuntar  ^ 


la 


19 


14 


.19 


OW  th«  «mptoy«e  stock  «m««hlp  plw  (ESOP)  h«»«  an  out»t*Klino  •*»»«*•  ac^^ 

of  Code  section  133  during  t»i«pl*ny»«7 •• 

b  DW  the  emptorermaWaWngtw  ESOP  pay  dMd«id«(d«JuctW»undsrs«*on404« 

heW  by  »>e  ESOP  durtr^Q  Ih*  smployer^  t«  ye*  in  which  the  ptan  yew  ends? 

If  both  fci*  la  «id  tie  lb  «•  Tto."  DO  NOT  complete  toy  other  queetlone  on  t»i«  scheAjie.  Attach  the  schetkjle 

to  the  Form  5500  or  5600-EZ  you  tie  for  your  ESOP  plea 

2    What  is  Ihe  totel  vsfcie  of  Ihe  ESOP  assets?  ► 

9     Iffli.  ESOP  holds  prefsrred  stock,  under  what  formula  is  the  piaferred  stock  convertWe  Wo  comnwn  stock  of 

Ihe amptoyer corporation?  ► ___^,^  .^^ 

4  If  unrtkxalad  amptoyer  securWee  wars  I  III  III  I  ittam  a  toan  suspense  aocouf<.lndtas<sbstow  the  mslhodiusett 

'  a  D    PrincipeJ  and  kiterect  (Exdee  Tax  Regulatkana  aectton  54.4e75-7(bK8)m; 
b  D   Principel  only  (Exds*  Tax  Regulations  sectton  54.4875-7(b)(8)(li)): 

e  D  Other  (attach  an  explanation) 

5  Wa«i*ia»ocated8oaj1tiea  or  proceeda  from  theaaie  of  una«ocat*dsect*ltleeueed  to  repay  sny  exempt  toen 

(within  the  meaning  of  Code  section  4975(d)(3J?.         

If  •Yas.*  sttach  a  description  of  the  trsnsactton. 

If  the  ESOP  or  the  smptoyer  corporation  has  one  or  more  outstanding  aecuritiea  acquWtion  toana  Intended  to 

aatlafy  Code  sectton  133.  complote  lines  6  through  11.  othenwiee  sWp  to  line  12. 
6a  Wte  the  ESOP  loan  p«t  of  a  "back  to  back*  loan?  (See  Inatructiona  for  deflnitkan  o*  'beck  to  back*  toenj  .    . 

b  If  Ine  aa  ia  "Yta.'  are  the  terms  of  the  two  toans  substantially  simllaf? ;    •    • 

e  Do  the  two  loans  have  the  aameainortlzattonachedule?  If -No.- attach  an  explanatton  of  hofw  the  amorthatton 

achedules  differ 

7     la  Ihe  loan  an  Inwediateaiocattontoanaa  defined  in  Code  aectton  133(b)0)(B)? 

aa  What  was  t»  date  of  the  aecuriliee  acqulaltton  toan?  ►^^^^. ^. ^ 

b  At  aMtfcnee  after  the  acqulaltky  of  the  employer  aecuritiea  with  the  toenprooeeda.dM  Ihe  ESOP  own  m<wlhan 

S0%  Oh  (0  each  class  of  outstanding  stock  of  the  empkjyer  corporatton.  or  00  the  total  vahM  of  al  ootstsndlng 

stock  of  the  corporatton? •,•    ■    •    1   '    '   .,^q; 

e  w  line  8b  la  "Ito- does  the  seeuilttesacquleltkxi  loan  saBsfy  one  of  the  tranalttonmlee  of  Act  aectton  7301(1)  olOBRA 

1989  or  aattafy  the  exceptton  In  Code  aectton  133#j)(B)(B)«7  (See  Instmcttona  tor  explanato)  of  tranaltton  ^^^ 

d  If  itie  8c  ia -No.- enter  the  name  «xleddreea  of  payeea  to  whom  mtereet  with  reapect  to  eecurittee  acqulaltton 

loaro  waa  paM  ►  

9     What  was  the  wnount  of  Intereet  paW  on  the  securittee  acquleitton  toan?  ► 

10a  Were  any  securitiee  dispoeed  of  wUhln  3  years  after  the  plan  ao^ired  lectton  133  aecurttlea  k\  a  taxable  event 

deecribed  in  Code  sectton  49788(c)? 

b  If  itoe  10a  is  •Yto.-doee  one  or  more  oftheexcepttonsprovWedm  Code  sectton  4978B(d)  apply  to  all  dispoaltiona 

of  employer  seovitiee? 

11a  Ware  any  of  the  ESOP's  securittee  acquleitton  toene  refinanced  ckJring  Ihia  reporting  period? 

b  If  Ine  11a  la  "Yte.*  tnd  the  tann  of  the  toan  waa  extended,  enter  the  number  of  yeers  of  the  extenston  ► 

H  Ihe  mrvloym  rmtHakilng  fhe  ESOP  dtdudtd  dMdtnds  undtr  Coda  section  404(10.  answw  the  qutsttom  on 
Nnes  12  through  14.  otherwise  sMp  to  Mne  75. 
12e  DU  the  wnount  of  «>e  divtosnds  pato  exceed  the  emptoyer-s  current  or  accumulated  esmtHJS  snd  profits  within 

the  meaning  of  Code  sectkxi  3167 

b  Is  the  smount  paW  a  divklend  under  spplteable  state  law? 

If  dIvkJenda  deducted  under  Code  a««on  404«  were  uaed  to  repay  an  exempt  toen.  were  any  dividends  used 
to  repay  the  loan  generated  by  aecuritiee  that  were  not  acquired  with  the  proceeds  of  the  toan  being  repaid? 
If  the  «i*wer  to  line  13  la  "Yta.'  were  ttie  dMdende  pakl  wUh  reepect  to  amptoyer  securities  that  satisfy  the 

friaWon  mlea  of  Act  aectton  7302(b)O  ct  OBRA  lOag? 

I  j>_L_t-iiiiiifDirirr  -~'----^"        CM.No.i234ev       seh«iui» E (Form  5600|  18 
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SchKMo  E  (Form  5600)  lOOK 


Pag*  2 


IS     Compiate  the  following  table  for  each  class  of  stock  owned  by  the  ESOP: 


9» 

Prefsned  stock  (P) 

Readiy 

tradaUe* 

Yee(y) 

NoM 

DMdsndrate 

during  plan 

year" 

M 

OMdanda 

paklto 

parttdpanta- 

A 

OMdandsuaed 

to  repay  eKempt  loan 

(l)altocalad 
atock 

(2)unalocaM 
stock 

-»    ' 

- 

' 

Totala ► 

Tf  the  Mock  ie  readily  tradable  on  an  eetabliahed  eecuritiee  maricet  within  the  meening  of  Code  aection  400(|),  enter  "Y,"  otherwiae  enter  "N  ' 
"Oivkiend  rale  pato  for  each  daaa  of  atock  during  the  plw  ye«. 
"•DIvidande  peto  dracMy  to  or  diatributed  to  partfdpants. 


® 
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Dip««ma<  of  ««•  TiMwy 


Fringe  Benefit  Plan  Annual  Information  Return 

Under  S«:«on  e(»90  of  «ia  Inlwnal  R«w«Hi«  Cod« 
►  Fl«  M  an  atlaolviMnt  to  Form  S60a 


OMBNo. 


9X 


TMsFonnlBNOT 
O^MtoPuUte 


For  the  caJendw  piM\  yay  19QX  or  ttocai  plan  y^  beglnnhg 


.  199X.  and  ending 


.18 


A  Hrnnmotplmn 


C  PiMi  ■poTMor't  nam*  M  ihown  on  In*  2a  o(  Form  SSOO 


plannumbar  ^ 


1     Ch«*  the  Internal  Rw^enue  Code  aectlon  that  deeerlbea  tWa  frtige  beneW  plan: 

D  125  (CafMarIa  plan)  D  127  (Educational  assistance  program) 


2  Brter  Iha  total  number  of  employeea  of  the  employer 

3  Biter  the  total  number  of  employees  eligible  to  participate  in  the  plan .    .    .    . 

4  &ter  t>e  total  number  of  employeee  participating  In  the  plan.  (See  inatructlona.) 

5  Brter  the  total  coat  of  the  fringe  benefit  plan  for  the  plan  year.  (See  JnatnictlonaJ 

6  DW  the  fringe  benefR  plan  terminate  in  this  plan  year?  (See  inatructiona.).    .    . 


D  V»       D  Mo 


For 


ActNotto*. 


lefttMlmtniottoiMforFonnSaOO.  CatNo.i4e87J 

0 


F^otmBaOQI  1MK 
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SCHH>ULE  RN 
(Form  5500) 

lOfllMTlMMSy 


QmwHk  Co»^fiiiaun 


Rnanclai  Information 


ForcalandafyriaaKorHacatptanyaarbaginning 
A     NamaofplM 


m*  MhMlul*  it  rwiuirwl  to  be  fted  undw  Swtton  104  or  tte  ErnjloyM 

n^kwmnt  mcorn*  Swurtty  Act  or  1974  (ERISA)  and  Motion  6068Morttw 

IntwTwl  FtavmiM  Cod*  (Ih*  Cod^  to  raport  iMg*  piw  «td 

DfE  flMncW  informalion. 

►  nte  — awiWsat— imtoForaiWOa 


,  19BKand«n(anq 


OMBNo. 


1li9X 


Fom  m 


C     NamoTplwiaponaorMihownonNrwZaorFannSaoo 


A— «t  and  UabWty  Statement 

Cumnt  vikM  of  pisn 


.18 


■     TTif— dig* 
plsnnumbar  >■ 


R-port ,,.  v-u.  Of  th.  p.«..  ««.,,„  .*oJi::;£^^ 


n-»««  «••  »-i» ornw  p«n  a  wmnm  m  ■  conwwngaJ  Mid  contaMno  ttw  aawn  of  morv «Mn  on*  otan  on  a  fei*^-feM  hMh  -•--   -^  —  ■     ■ 

■^p^dolarb«ta«  at  a  lUluwdrti.  Roundoff  amounts  to  th»n«««doto.Dfa  do  iwtoofiBtal^^ 
«oap>lormaatortniatlnvaa>martaocounta.ifcodonot oompMa toaa Id mou! SmMniSuST^ "naa  lb(1).  lb(2>.  ic(7).  19.  ih.  li.  and. 


a    ToM  nonintaraat-bMrins  caiti 

b    Rwotvabiaa  (iM*  aNoKwano*  for  doubtfU  acoouni^ 

fl)    EmploywB 

P)   PatHclt>am> 

W   Othar 
e    Qanarai  Inwastiiiaiita 

(1)  MMMt-bavIng  caah  (Indudbig  monay  nwtat  acoounti  Md 

(2)  U.8.  Qovwnmsnt  socufWas 

PI  Cofpo>t»drt>tlnataroaiHs(oM»*ttMwinployeraecurtHaa| 
(A)   Long4ann 
V)    Short-tarm 
m   Coiporateatoatis(ottMr«Mnani|3toywaMurtliait 

(A)   Pratemd 

m    Coniiun 

(B)   Partnarahip/)oint  vontura  krtarasts 

m   Rsal  aatata  (othar  ttian  amployar  raai  pfoparty) 

(7)   Loana  to  participants  ............. 

m   Ijoana  (ottMT  than  to  partlcipanta) 

m   VakM  o(  Intoraat  in  common/oolactiva  tnjats 
(10|   Vatua  of  intaraat  in  pooled  aapvala  aooounts 

(11)   Valua  or  intwast  in  meatar  tnat  Jnvwtmant  accounts 

(1«   Valua  of  intaraat  in  103-12  invaalmant  antilias 

(lai   Vatuo  or  Intaraat  In  raglstarad  Itwaahiwil  conpOTias    ........! 

(1^   Vttua  of  funds  haW  in  Inauranee  company  ganaral  account  (uni«ocatod  contractal 
(181   Ottiar 

d    EmptoyarivMad  invwlmants: 

(1)  Enptoyar  ascuritlas. 

(2)  Emptoyar  raai  proparty 

•    BuMnga  and  otiiar  proparty  usad  in  plan  oparabon 

fTa(al,aaaato  (add  all  amounts  in  Inaa  la  tt«ou(^  la) 

«  UabHities 

g    Banaltt  daima  payat)ls 

h  Opanting  payat>las 

I  Aoquiallion  indatjtadnws 

J  OltMr  NabMtiaa 

'k  Total  labiltioa  (add  al  wnounis  in  Inas  1g  threugh  1j) 

N«t  Assets 

(sufatrsct  lina  lit  ttom  Ina  11) 


I    Nat 


"m 

«Wi» 

•« 

•« 

•P) 

m 

•w 

*i 

o(1€J 

c(11) 

0(12} 

•a«» 

0(141 

^^■■■■■i 

«K*) 

«H^ 

• 

1 

0 

h 

1 

1 

k 

For  Papaiwortc  R«luctloo  Act  Motloa.  aao  tha  InelnioMons  for  Font.  BBOa 


CaLNo.  24420C 


FM^ennBaOCIIliX 
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I JHIII     Incoiw  and  Exotnm  Sftewent 


P<B«  2 


2     Ptan  income,  axprnaM.  ■nd  tfiangM  k\  n«<  umIb  for  the  yeer.  Inctude  el  Income  end  expwwee  of  the  p»an.  inctudino  any 
tvtm  Of  separately  maiitelned  tOndW  and  any  paymentiAeoelpli  to/from  innjrance  camera.  Round  off  amounts  to  ttw 
doitar.  DFEa  do  not  complete  Mnee  2a.  2b(1)(E).  and  2e. 


Incoma 


W 


(1)   Raoaived  or  raoaiviUa  In  I 

PI   PHlklpaiili 

fC|  Ohaw 

(Q   Noncaah  oontibutiona 

(31  ToMoontnbutiona.MdlneaaB(«)M.n.|C)andlneaB0| 


n» 


(A)   MMeat-bearlna  caah  fndudbig  moray  nwM  acoounta  aid 


PI    U^.  Qovwnmant  aacurWaa 

lO   Corporat*  <M)t  Inalnicmrtfa 

P)    Long-**"** 

n   Shoft-tann 

M   Loanatothartttahtopaitlcipantil.    .    .    . 

IE)   Partlc^Mnl  loana 

r»    Omar 

M  ToM  fertmaL  Md  mae  aKIMA)  ttvou^  f) 

PI   OMdMKia:     («)  Prafaned  aloek 

pi|   OofTwnon  fliock 

iq  TataKMdMKii.  Add  mae  abCWA)  and  m  . 

|3|    rWiCs 

M    Nal  grin  |oaa)  on  Ml*  of  aMata:     lAIAgiraaat* 
n   /^gptgile  eanytng  «notail  (aa*  Inafeucttoral 
(O  SuMract  m*  »MPI  *orn  me  »HNA)  ait 
A    unwiied  appracMlon  (dapracMkNi)  of  aaaata      (A) 

m  Ohar ^ 

Id  ToW  iwraiaaid  awiedeUon  of  aaaata.  Add  Ina*  abW<A|  and  m 
p    Wet  lri¥a*iiwnt  gain  >oaa>  from  ccwwncn/Coaactlya  twata  .... 
(7)   Nat  kwaatmant  gam  foaa)  flom  pooled  nparala  accounta      .     .     . 
m   Nat  kmealmant  gam  Mat  from  maalvtuatkwaaimantaooounto 
W   Nat  lii¥eatniant  gam  9oa#  tram  109-12  mxaabiiaia  antMaa     .     . 
(101   Nat  mwaatmant  gam  »oaa»  from  i  n^arirl  kwmtnmA  wiiyanlae 

c    Ottwr  kKWiw 

d   Tottf  income.  Mdatmeania  amountahcahamM  and  antarloM 


e    BenaM  paymant  and  paymanta  to  prauMe 

(1)  Olracaytopartcipantaort>anaNcMaa(a«t«arthanlRAa| 

(2)  To  mainrKe  carrMTS  for  the  prswiaion  of  banaMa    .     . 
PI    OlrKtrolaMf«to«iigi)laratlramM«pia»fncludmgnA4 

»   Othar 

A   Total  banaflt  paymanla.  Add  Inee  Safl)  twou^  (4  ■    . 

f    mtaraal  expana* 

g    /mieiialiaUve  aapanaaac     (1)  Piuliaalona 

(3|    Cuntiaut  eAr^iiatnaor  faae  . 

(3|   ImeamMni  advlaoiy  aid  manegamant 

HI  Ohar. 

(B|  Total  aJimileliallve  aapanaaa.  Add  fciae  agq)  throu»  W  ■     ■     ■ 
h    Tota  at^anaee.  Add  la  aspenee  amounia  In  ookinnn  (b)  and  aitfar  toM 

Nat  biconM  and  Raconcilation 
I    Nat  mcoma  9oea)  (wblract  Ina  2t«  Itam  Una  2d) 

(1)    TotNsplan 
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PagaS 

Bmnn       Accountants  opinion 

S     The  opWow  of  an  independant  c|uelfled  public  acoounlent  for  Ihia  plan  is  (chedc  one  box)  (see  inatnjction^c 
a    AttBohad  to  this  Form  5600  and  the  opinion  to—    (1)  D  Unquaiied     (9  D  QuaMed      (^  D  Otodaimsr    (4)  D 
b    Not  adaolisd  beeausK    (1)  D  the  SchsUuie  RN  to  Had  tor  a  OCT,  PSA  or  MT1A. 

(2)  D  the  opAon  wM  be  attached  to  the  nsKt  Form  5800  pursuant  to  29  CFR  2S20.104-S0. 

If  SSfi^'^Bf^  W  OfMOkM^  MMW  hM  IMIIM  MM  EIN  Of  ttlO  ttOOOUmflfll  ^  ......»..^.^h»^^..«.....^^.i._^^^^^.^^^_^ 


e    Check  tWs  bOK  If  the  accountwif  pertbrmed  a  Imiled  scope  audi  pursuant  to  29  CFR  2S20.10»<  sndter  2520.K»-12W 


D 


Transactions  Duilnfl  Plan  Yt 


4      Duhng  this  plan  year 

a    Dkj  the  errployar  fai  to  transmit  to  the  pisn  stry  participant  contrtoutions  wNMn  tha  maidmum 
time  period  deacrtoed  in  29  CFR  2510.3-1027  (Bee  Inatructiona) 

b   War*  any  loena  by  the  plan  or  fixed  income  oblgatlons  due  the  plan  in  dsfauR  as  of  the  doss  of 

the  plan  yeer  or  ctoaaWed  during  the  year  as  unooNecttoto?  (Attach  Scheduto  Q  (Form  SSOO)  Part  I 

if -Yaa"  to  eheched.) 

c    Weraanyiaasaetowftich  tite  plan  WM  a  party  In  dafauR  or  daHMed  during  the  year  as  unooHacSbla? 

(Attach  Scheduto  Q  (Fbrni  5500)  Part  II  if  -Yaa*  to  chackad.) 

d    Did  t>ie  p>an  engage  In  any  nonewampt  tfwaettoii  VKlth  any  party-iivimeraar?  (Attach  Scheduto  Q 

(Fomi5600)P«tlllir-Yaa-tocheci(ad.) 

•   Did  tha  plan  have  a  loea.  arttalher  or  not  raimburaed  by  ttte  plan's  tkWity  bond,  that  was  caused  by 

Ifaud  or  dtohoneaty? 

f    Did  ttte  plan  Iwtd  any  aaeets  whoee  current  value  to  nelthar  laadiy  datermlnal)to  on  an  eatablahed 

martwt  nor  aet  t>y  an  independent  third  party  appraiaer? 

g    Did  ttte  plan  recaiM  any  noncash  contributlotts  wrtwae  vahie  was  eat  without  an  appratoal  by  an 

independent  third  party  appraiaer? 

h    DU  ttw  plan  faU  to  provkto  or  reduce  the  amount  of  any  welfare  banafR  wAian  due  under  ttie  plan 

becauee  of  Ineufllcient  aaaeta  or  faNure  to  pay  iitauranoe  premiuma?     ......... 

I    Were  all  tfie  plan  aaeets  eittier  dtatttouted  to  participanta  or  tMttefldartoe.  tranafanad  to  ancoier  pton, 

or  brought  under  ttte  control  of  the  PBGC? 

6a    Haa  a  reeolution  to  termituto  ttw  plan  been  adopted  during  the  plan  year  or  any  prior  plan  year?  If  yea,  enter  the  amount  of  any  plan  i 

that  reverted  to  the  employer  thto  year.  D  Yaa  D  Ho 

ib    If.  during  thto  plan  year,  any  aaeets  or  labiMee  ware  tranafanad  ftam  thto  plan  to  another  ptartM,  identify  the  ptonto)  to  aMch  aaaeta  o 

It      i    liltl       ■        ■      ■  *M^^k^i^ba«M>W      JD^kA    Ui_^--  Mjmtljt.a * 

MDWIMS  wm9  XtWrnmnwO,  fS99  iWinJCuOni). 

8ba)  NwneofptamM  8b(9  BNM  "N3|  l*N(4 


® 
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MMriNw 


oflMTiMMy 


niuHictal  Infomurtlon    SinaW  Plan 

IN*  MiMdula  to  raqulrad  to  b*  flM  undw  8«ctlon  104  of  ttM  Drytoyo 
RMmnMiC  kKxiim  tecurtly  Act  of  1974  (ERMA)  and  MoHon  606a(ii)  of  ttw 
Mn«il  RaMnw  Codi  ptw  Cod^  to  rapoit  VTMl  plOT  tnancM  MomiaUan. 

►  HtoMMi 


OMiNB. 


^i9X 


FanalaOpMito 


For 


I— f  190K  Of  iMil  p>Ti  yr  twgnnlng 


,  198Kond>ndhg 


.ia 


A     NamofplMi 


C     NnwofpiM 


■i  ihown  on  few  2a  of  Form  seOO 


B     TIWM-cSgR 
plainumbor  » 


Conylli  achodKi  nW-aPlf  thoplwooMowrflwiwrWww  100  pitlc»w>»  — of  m»  bo^nnlnq  of  »•  plan  ywr .  You  miy  Hk>  cony>#o  SchtdiO 
RM-aP  ff  you  m  IMng  a  a  «rafl  plOT  UMlw  flw  80-120  pirtdpvrt  nto  (MO  iratructtonii.  OiR^^ 


DPE. 


R^Mrt  botow  Iha  cunwit  wiM  of  aaMti  VMl  IMiMm.  iNooma.  MponMS.  tranafm  ««d  ciMnsao  In  not  aaoi^ 

¥ilu>  of  |Hw  aaaata  haM  in  wow  than  ona  tniat  Do  nof  mmr  Mta  vHua  of  »•  portton  of  an  Inauranoa  contract  iht  guinlin  (toing  Wa  plan 

y«ar  to  pay  a  9>mMc  <Mv  bana«  at  a  Mura  <Ma.  Includa  al  Inooina  and  ONpanoaa  of  tha  plan  IncMbtg  ««y  »ui(M  V I 

tandM  and  any  paymanlaAvcaipta  to/ftom  Inauranoa  canlara.  Mound  off  anwuiMa  to  flw  naoiwl  dalar. 


a  Oonliftulfcma  raoalMd  or  raoawaola 

PI  OVtara 

V  Noncaan  oornmuimw 

o  ToW  Inooma  raoalwad  or  raoalvitsia  fnduclng  oonlribiAlorwl 
4 

•  ToM  ii^Mrwaa  fndudhiQ 

f  Nat  Inooma  foai)  (aublract  bta  2a  #om  Ina  2cJ 

Q  Nat  tiwtafara ,    .    , 


Bs0nnno  of  Ycv 

EndofYMT 

la 

Ik 

le 

Amount 

ToM 

3      flpaaMa  AaaailB:  tf  9ia  plan  hald  any  aaaala  In  ona  or  mofa  of  tha  toAow^ng  i 

plan  yaar.  Afccato  ttw  vakia  of  ttM  pin'a  Inlaraat  In  a  ixwwiiinglad  feual  oorttaWng  tha  ( 
I  «w  trual  maali  ona  of  tha  tpaoMIc  aaDapltana  daacrlbad  In  tha  InakucHona. 


ttw  ourvant  vafeia  aa  of  ttta  and  of  tha 
of  moi« tttan  orta  plan  on  aMrMby  Unal 


a  Partnarahip^olnt  yHura  I 

k  Emplo)^  raai  prapartyr 

a  Raai  aalala  |olhar  than  amployar  rial  praparty): 

d 


f   TmqMs  pMVOMi  pfopsrtyi 


TriMrtJOfW  During  Plan  Vmt 


4      During  ttHa  Plan  Yaar 
a    DW  ttw  ampkjyar  M  to  tanaiia  to  tha  plan  any  participant  corttrttmliorw  wMNn  tha  nMrimum  lima 

parted  daacrt>ad  m  29  CFR  2S10.3-1Q27  (Saa  Inattucllona) 

k   WaraanyloanabyttwplanorfbNdlnoomaoMgaaonaduattwplanlndatauRaaoftttaclooaofttta 

plan  yaar  or  daadttad  during  tha  yaar  aa  uncolacttola? 

•   Wara  any  laMaa  to  which  ttw  plan  waa  a  party  In  anautt  or  claadtti  J  during  ttw  yaar  aaunoottacMbIa? 

d    Did  ttw  plan  angaga  In  any  nonaaampt  ttarwactton  ««h  any  party-lrt-Maraat? 

a    Did  ttw  plan  haw  a  loaai  whalhar  or  aat  lalnOuraad  by  ttw  plan-a  fIdaKy  twnd.  ttwl  waa  cauaad  ky 

ftaud  or  cflaharwalyr 
f    Did  ttw  plan  hold  any  aaaala  ohoaa  canant  valua  la  naltt»ar  raacMy  datowmiwaia  on  an 

tnoraalky  an 
■    DM  ttw  plan  naahw  any  naaaaah  caaMkuttana  aitwaa  valua  waa  aat  wllhout  an  appralaal  by  an 


4k 

4a 

4d 
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P»9»  2 


•a    HaBai«aolHiiotitotafn*wtothaplanb«ana(toptadduritigth*planyMroraiiyprkxptany«a^ 

thalrawattMltolhaafrptoyartNttyMr D  Yaa      D  Na    

M»    NdiafngMaplaiiy«v.«iyaaaataorlablMaa«Mr*tranalM«dfhxntMapiantoatK^ 
waiw  tranifanad.  (Baa  hMtiuctkNia^ 

•b(l)  MmxKpknM  m/»  BHU)  an  PNM 


e 
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8CHE0ULEQ 
IForm  56001 


•(•■Ti 
Mmmmmtmtk 


nnandil  Transactloii  Schtdulet 


INK  MtMduto  \m  rtqubvd  to  b«  MkI  undv  Mctton  104  of  ttw  Emptoyw 
:  kwotm  SMUty  Act  on974  fERHA)  and  MoVon  aoSIM  or  «» 
Mwml  Rmotim  Oo*  Ih*  OodH. 


0MB  No. 


11§)9X 


into  FwNi  to  Opsn 


For  ettandm  ptan  yMr  IQQX  or  ftacai  pl«i  ywr  b^hnlng 

.1MK.and« 

yonQ 

.n 

A  Nmwornv 

piatiMnbar  >■ 

C   MnwoTptanipannrMihoiMnanlmZaarFannSSOO 

M 

MWMKy 
idii*tiMO>ct*B0r 

MOrtgmil 
WMuntef 

dutnp 
raportng 

yMT 

MAmnrt 
oflnMml 

dumg 

r^nrtng 

HUnpM 
hilinni  t 
•idafyMr 

M  OMtad  dMH^ton  of  Kmo  kMhidtaf 

dMM  e(  iMMig  Md  iMkrty.  MvmI  ntm. 

ttw  i)p»  and  iMkM  of  eoMnl.  any 

OVMdU* 

•  Aneunl 

OfMWMl 

-     .? 

-. 

e 

< 

in  DeltJl  ui  CiMiinwl  M  UnmleLlMe 


Mtummfd 


phn. 


I  or  OtfMT 
paf1y-«>-«n««ai 


of  prapMy, 


ft*" 

Mai 


WOrigln.1 


Mluaal 
•mad 


dMtngMia 


paid  during 


MNM     ■/gneirti 


Cat  No.  1473M 


a^ormamit 
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Sohadula  Q  (Form  8500)  1WK 


Piiq»2 


NoiMxwnpt  IVwwsdions 

If  •  nonexempt  prohtoHed  transaction  occurred  with  respect  to  a  dtoquaHfied  parson,  file  Form  5330  with  ttie  RS  to 
pay  the  exdee  tax  on  the  transaction. 


MRMtonaNp 

toplan. 

amphyar.or 

otiar 

fp^  DMcnpoon  to 

maturity  data,  ma  of 

intofwt,  ooUnvw, 

par  or  iTMlurity  vik» 

Putchaai 

prioa 

i^SaMno 

priM 

«LMa* 
rwtal 

(nourradin 

Sf^ 

•  a*rant 
Mluaof 

■  Nat 
gain  or 
Mil  on 

oonnwon 
tnriMOtlon 

aaoh 

0 
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SCHEDULER 
(FonnSSOO) 

lofOMTn 


Annual  Return  of  Fiduciary 
of  Employee  Benefit  Trust 

>  H*  ■•  an  attaelMnml  ta  Fomi  8900  or  nOIMEZ. 

0M8N0. 

D9X 

TMi  Fotml^OpM  to 

ForkiMt 


yMr199Kort<ctly—rbaglnning 


,  109K.  and  idfcig 


.19 


1 
I 
I 


la  Name  of  trustee  or  custodtan 


b  Number,  street,  vtd  room  or  suite  no.  (If  s  P.O.  txix.  see  the  irtstructions  for  Form  5500  or  5500-EZ.) 


e  CIfy  or  toiNn.  atats.  and  ZIP  code 


2a  Nameoftuct 


3     Name  of  plan  if  dtftarant  from  name  of  truat 


b  Trusfs  ompioysr  idantNlcation  nunter 


4     Have  you  (Irnished  the  partidpatlngempk>yeebanefnpian(s)  with  the  trust  f1nandalinformatk)nr^ 

to  be  reported  by  the  plan(s)7 ^ U  Ysa     U  Mo 


5     Enter  the  plan  sponsor's  employer  identification  numt)er  as  shown  on  Form  5500 
or  5500-EZ. ► 


Undv  pwmWm  of  p«iury.  I  dMtwa  9m  I  (mm 


I  KhaduK  and  to  Ih*  bMl  of  my  knowtadaa  •nd  tMM  K  is  triM.  eonaet.  and  oompM*. 


orMuetanr^ 


For«M 


1  of  ttM  Fefm  8800  Instnietlons. 


CaLNa13S04X 


aohsdMis  P  (Fenn  88001 18«( 


0 


Federal  Regigter  /  Vol.  62,  No,  170  /  Wednesday,  September  3.  1997  /  Notices 


46589 


SCHEDULE  PEN 
(FonnSSOO) 


tmn^n»mmam*a 


Pension  Plan  Information 


TMaactM^tla 
EmployM  RswBffntnt 


raquiradtobaaadundv 
ni  SMWIy  Act  of  1974 
MhmI  Rmmmm  Oodi  (•«• 


104  and  4085  or  «w 
soosMortM 


Fori 


rftm^tmivtm^ltmytmbi^nHna 


11@9X 

ronn  Is  Q|pHi  to 
PuMel 


b  Mid  sndviQ 


A    Nsms  of  pisn 


C    Plan  aponaor^  nam*  as  ihown  on  In*  2a  of  Forni  5600 


E    Is  tha  plan  Intwidxl  to  b>  quaWed? 


.It 


plan  nunfibar  ► 


D  YW      CjTto 


la  Saparatad  partidpants  racsiving  banaflts  .  .  . 
b°  Olhar  aaparatad  vaatad  participants 

(attach  Schadula  SSA  If  requlrad) 

e  Activ*  particlpsnts  as  of  tha  and  of  tha  plvi  ysv. 
d  Numbar  of  participants  wtVi  accouit  balinoss  i 

contrtbullon  ptans  compiata  this  ttan^  .... 
s  Psrtldpants  that  tannlnatsd  amploymant  dLrt>q  iha  plan  yaar  with  accniad  panaion  banaflts  ■ 


of  ttw  and  of  ttw  plan  yasr  (only  dallnsd 


lb 


10 


Id 


Is 


Al  n«Msnc*s  to  clHilUMiuis  ralata  only  to  paymanta  of  banaflts  during  «w  plan  yaar  unlsaa  otharwisa  kKicatsd.  Iha  tann 
'psrttdpsnta'  Jndudss  bansfldanae  of  dacaasad  partidpants  and  altamat*  payass. 

a    Ibtalvalua  of  diatrlbutiona  paid  in  proparty  olhar  than  in  cash.  wvultyocntraeCi.  or  publdy  traded 
ampioysr  aacurlUaa. 

•    EntarthaEIN(^  of  payorW  who  psid  banaflts  on  bahalf  of  tha  plan  to  psrtleipwits  or  banaflcMaa 
during  tha  yaar  (If  mora  than  two.  antar  BNs  of  tha  two  payors  who  paid  »>*  graataat  dolar  vnounts 

of  tMTtaflt^. 


Prom-ahsiing  plans,  ESOPs  snd  stock  bonus  pisns,  aUp  to  Part  BL 

Numbar  of  partidpants  dMng  or  daoaaaacQ  to  or  for  whom  distiKjutimis  commancad  ki  wy  form 
othar  than  a  qualNlad  joint  and  aunrtvor  annuity.  quaMlad  praraMramant  survivor  annuity,  or  Ha 

arvTuity  (If  urwnaniad) 

Funding  Information  (If  the  plan  is  not  subfect  to  the  minimum  funcfing  lequirBments  of  aection  412  of 
the  internal  Revenue  Code  or  ERISA  section  302.  skip  this  Part) ^ 


8     la  th*  ptan  administrator  maMng  an  alaetkn  undar  Coda  sactton  412((^  or  BVSA  aactton 

302(c)(8)? arm   DMo    DH/A 

V  8is  pisn  Is  a  dallnsd  iMnaAt  plan,  go  to  Ins  8. 
8     Ha  waivar  of  th*  minknum  funding  standard  tor  a  prior  yaar  la  baing  amortizad  In  this 

ptan  yaar.  aaa  Instmcttons.  and  antar  ttw  date  of  ttw  miing  lattar  granting  ttw  waivar.  ►      Montti Day. 

Complato  Wnm  S,  8,  and  10  of  tohsduls  B  and  sMp  tha  ramalndar  of  8ila  Part 

7a  Enter  ttw  minimum  raqulrsd  contritxitton  for  ttiis  plan  yaar. 

b  Entsr  ttw  smount  contntxitsd  by  tt>a  ampioyar  to  ttw  plan  tor  ttiis  pIsn  yssr. 

c  Subtract  ttia  amount  in  Ins  7b  Itom  ttw  amount  in  Bw  7a.  Entv  ttw  raauK  (antar  a  nagsttvavnount 
inbracksli) 

Bkip  if  you  oomplstod  Ins  7e. 

8     If  schanga  In  actusrial  cost  malhod  was  mads  for  ttiisplHi  yaar  pursuant  to  a  ravanuaprocadurs 
providbig  sutomstk:  spprovsl  for  ttw  chsngs.  doss  ttw  plan  sponsor  or  pisn  adminlsttalorimroo 

wltti  ttw  chsngs? D  ¥»   D  Mo    D  M/A 

Do  not  oomplato  Itos  8i  If  ths  plan  is  s  mulBsmpleyar  pisn  or  a  plan  «Mi  100  or  towar  parBelpmte  during  flw  prior 
plan  ysar  faas  liwlruc8on^ 

8     la  ttw  amployar  ataettng  to  compute  minimum  ftjndkig  tor  tttia  plan  ysar  uaing  ttw  tranaWonal  nila 

prwfldsd  In  Coda  ssctton412(IK11)  snd  ERISA  aactkin302W(1 1)7 D>%s   DMo    DWA 


7a 

t 

7b 

1 

7e 

t 

10    If  ttiia  is  sdslkwdbsnaflt  panaion  pisn.  wars  snyamandmantoadoplad  during  ttiiaptan  yaar  ttwt 

Incrasisd  ttw  vsius  of  banaflti?  (sss  Insttucttoni^ D>bsDlio 

c«.N0.a««i«e 


® 
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SCHBXILEQ 
(Form  6600) 


Qiiallflod  Ptwlon  Plan  Covaraft  Infoimatfoa 


TnW  IpfWfl  Is 


to^flMundv 
RcviniM  Coos  pns  Coo^b 


OTflW 


1ID9X 


F«raila 

«*ry«r1«K«rla 

-'««»-'«»"*"** 

1«Kwrfan*ig 

.It 

A     N 

UraofptM 

•     ■nwmtMtft 

C     N 

)mm«lttmm^ 

Mr  flB  Miowfi  on  few  2s  of  Fvm  8100 

IhMmm 

■*" 

•  Mora  dm  ons  tnwtottr  md  bvMNte  MTBkwsM  who  m  not 
rtqukvd  tor  each  wnptayir  (m>  Vw  kwkuctton  tar  hw  1),  or 

•  >%i  vnployv  ««t  oparalM  quaMwl  Mparila  InM  of  buaiMn  (QStOBit  undar  Coda  Motte 
ba  raquirad  tor  aacti  QSLOB  (Ma  ttia  (nakudton  tor  few  2). 
1     If  MiachadulalaDaaiQMadtopravldaoQwaraoakitonnatt 
parliclpatinB  In  a  plan  maMainad  by  nnafs  Wwn  ana  amptoyai^ 

•a  NBTM  or  panicipavio  wnfiiofw  i  •■ 


Schadula  Q  may  ba 
Schadula  Q  may 


fwnooflaoHvaly  bacQalnad  amployaaa  of  an  ampioyar 
nanta  and  EM  of  Iha  parttdpatfeio  aniployar^ 


m    m  vw  amptoyv  malnMnnQ  na  plan  oparalaa  CMLOOai  anfev  via  toMMdnQ  MorfnaOoni 
a   ina  iwnbar  of  QoljQwa  ffiat  ttta  amployar  oparalaa  la  .^^^^_  . 


b  Tha  nuwbar  of  auch  QSLOBa  that  haw  arwployiM  baiiamig  M<dar  Ihia  plan  la 
o  Ooaa  ttta  wnployir  apply  Vta  minbiiurn  oowaraQa  raQUfeanMnlB  to  Ma  plan  on  an 
a  QStjoe  baiia? 


d  Vfl)aanbyonfew2bbtilbormaraand»w2clB*NO.*idanl«yttwQ6LOBto«Mchl 
3or4ralalaa» 


I  cowaraQa  kiformalton  gtvan  on  I 


If  you  chadc  any 
s  LJ  iha  amployar 
b  D  lynpkm 
•  D  Th»p«M 
d  D  Tteplin 


#w  rwt  of  Mi  Sch^dute. 


WW  pvn  or  Vto  oniployoi^ 


boK,  do  not  cofnplolo 

onipKi)^  only  M^iqf  oocnponcflted  < 

-    -»■     ■       ■     ■    nil    I    lAt     I      , 

only  ooAocllvoly  I 

■I  nonoBcdudMblv  NHCGS  oC  tho  wnployor  (m  doflnsd  In  Codo  ••cllono  414^),  (c),  ond  ^nti  hndudkip 

■■HI  W9m'^mpmJfWO  HOWWOW. 


(NHCES) 


dalalabafeig 


Day 


t  vw  pivi  yaar  ba^Mi  tar  which 
a  DM  any  laaaad  ampioyaaa  partarm  aaivtoaa  tar  flw  amptoyar  al  any  bma  durfttg  ttw  ptan  yaar?  .    .    .    .  D 
b  In  laalkiQ  wttaViar  tw  piMi  aafMHaa  Vm  oovaraoa  and  nondtociliifeiaVan  taali  of  Coda  aadtana  410^  aiKl 
401M(q.  doaa  fta  wnptayar  ^gragala  plana? D 

(1)  IbW  numbar  of  amptoyaaa  of  tw  amployar  (aa  daftnad  In  Coda  aacMon  414M.  <4  ind  #n|k 


Duo 
DNa 


hdudbtQ  laaaad  amployaaa  and  aaN-amployad  IndMduali 

(Q  Manbar  of  aMdudibla  amptoyaaa  aa  diAnad  bi  RS  ragulalana  (baa  Inabuetfanit 

n  Numbar  of  nonamfcidaWa  wiptoyaiB  (Subbact  few  4c(g)  »ow  few  4c(t>   .    .    . 

HI  Ntawbar  of  nooawdudabta  awployaaa|lna4cCT«ifH)aiaHCEa 

n  Numbar  of  nonandudabia  w^iluyBaa  pna  4c(3i  wfw  banaH  undir  tw  piw  .    . 

(i|  Numbar  of  banaHttig  fwnaKCtidBbla  amployaaa  ^ha  4cffl>  aitw  ara  HCEa     .    . 

d  Ditar  Via  plan^  laHo  parcanteQa 

a  ktani^ any dkaQQragalad perHon of ttw ptan vidantar Hi raHo i 

(1|  Pofttan.  

(Q  Poftton:  _^____^^_^^ 

PI   Porbon:  _^_^^^^_^ 
I  TWapbrKliliitia 


«p» 

o« 

«w 

•w 

'm 

•« 

d 

1     1     I.I     \%\ 

Rate  Parrantaga: 


K 
% 

% 


on  Via  baala  of  (ehacfc  ona):  U  Bia  laUo  paroanlaQa  toat   U  awiraQa  banaWt  taat 


«Mb 


la  batngMad  to  p<Mda 

wian  m^  amployw,  Iha  par1lc)palbig  amployar  muat  complato 


itfai4wy.i< 


ilhaMamrimai 


■wludnQ 


of  an  amployar  parttdpattnQ  In  a  plin 
>>a  algnatura  bloote  balow. 


latav 


tial 


SN^iaBaa  or  parac^MHig  ampioyar 
Qfpa  or  prM  nama  of  IndMdual 


algHfcn  tar  tf>a  partldpallnQ  amployar 


GM.ND.2ZmM 


0 
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SCHEDULE  SSA 
^orm  66001 


MnriNnvMr 


Annual  Registration  Statement  Identifying  Separated     °^  '^ 
Participants  With  Deferred  Vested  Benefits 

Undw  aaeani  MSTM  of  ttM  MmtmI  RawMia  Coda 
^  riaaa  an  anactaiwiil  to  Form  SBOQi 


9X 


11*  FofMi  la  NOT 
OpMitol 


For  tha  crimtor  yMrlQW  or  IlK^al  pim  yaar  bagmmng 

,  1MK,andandno 

.1* 

la  Namao«plantpoiwor(«Tvik)y«irforaalngto«nployvplvi) 

lb  8panaar'««nploytrld«Mcaltan  numbar  (S»| 

aa  Namaofphn 

a»    TYwaadVI 

plM  fMMflbOf  ^ 

a    EntaronaofftatolowlngEnlryOodaalnoolunnMtoraach 
Cada  A  —  haa  not  praMowly  baan  ripoitod. 

Cada  ■  —  haa  p««Mouriy  baan  raportad  undv  tha  ibowa  plan  nianbv  btf  raqubn  ravidena  to  tha  IntamaUon  pra^^^ 
Cada  C  —  haa  prawlaiidy  baan  rapoitod  undar  anoftar  plOT  nun*ar  but  «■  ba  laoaMng  thair  bana«B  (torn  Iha  pto)  M^ 
>D  — haapiawteualybaaniaportadtwK«ybwabo»aplanniai*arbutlaiwlengafant«adto«waadal^^ 


M 
EnVy 


-A",  •©-, -C-,  or«0» 


M 

SoeWnowtty 


Name  Of  parfloipani 


Cio9  wWh  9ntFy  codiv 

•A'  or  •»• 


Enlvoedakir 

Id 

I0< 


M 
Typaot 
■muiiy 


M 
ipaQuan^ 


MnourM  of  waaiad  tianafll 


CMbwd 


W 
iMIaer 


M 
TeM 


Prawloua  flponaor*s 


D  Chack  hara  If  additional  participants  are  shown  on  attachmanta.  All  attachmanta  muat  Induda  tha  aponaor^  n«na.  BN. 
nama  of  plan,  plan  numbar.  and  column  IdanMlteatton  lattar  tor  aach  column  oomplatad  for  Hna  3. 

D  Chack  hara  If  plan  la  a  govammant  church  or  othar  plan  that  aiacta  to  voluntarily  fila  Schoduia  SSA.  If  ao,  complata  hwaT 

tirough  5c.  and  tha  algnatura  araa.  Othanwiaa.  complata  tha  algnatura  araa  only. 

4    Pbnaponaor'aaddraaa^wrrtMr,alraat.androomoraultono.)(HaPX}.boK.aaat>winalniclionaforfeia4J 


CNy  Of  town. 


andZlPooda 


Nama  of  plan  adknHatialor  ff  otfwr  than  aponaoO 


6e  Nuntar,  abaat.  and  room  or  auMa  na  (If  a  P.O.  box,  aaa  tha  Inatnjcltona  tor  few  4J 


BN 


CNy  or  town,  attfa,  and  ZIP  ooda 


Undar  paMUaa  of  p«iu«y.  ■  dKtva  t«i  I  ha»« 


M«  rapoft  and  to  ttw  bMl  of  my 


■Id  balM,  K  ia  aua,  oomot,  «id  eempMs. 


SiQnaluraor  plan 

» nuwbar  e>  plan 


adnMnMaalof  ^  ■ 


CaLNaiasoeT 
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P«Hwmi««W  of  th«  TriMi»v 
Intamal  Rav«nu«  Sarvic* 


11i9X 


J? 


Pansion  and  Walfara 
OwwfiH  Adminwtration 


Guaramy  CwporatioN 


Instructions  for  Form  5500 

Annual  Return/Report  of  Employee  Benefit  Plan 


(Code  references  are  to  the  Internal  Revenue  Code, 
the  Employee  Retirement  IfKorrw  Security  Act.) 


ERISA  refers  to 


Paperwork  Reduction  Act  Notice 

W«  Mk  for  th«  information  on  this  form  to  carry  out  th«  law  aa  spedfiad  in  ERISA  and  Coda  tecttont  60390,  6047(e).  60S7(b),  and 
60S8(a).   You  ara  raquirad  to  giva  us  tha  information.   We  need  It  to  determine  whether  the  plan  Is  operating  according  to  the  law. 

You  ara  not  raquirad  to  provide  the  information  requested  on  a  form  tfwt  is  subiect  to  the  Paperwork  Reduction  Act  unless  ttte  form 
dnplays  a  valid  0MB  control  number.    Books  and  records  raisting  to  a  form  or  its  instructions  must  be  retained  as  long  as  their  corrtents 
mey  become  material  in  the  admirvstration  of  the  Interrtal  ReverHie  Code  or  ara  required  to  be  maintainad  pursuant  to  Title  I  or  IV  of 
ERISA.  Generally,  ttia  Form  5&00  retum/repons  are  open  to  pubNc  inspection.   However,  Schedules  E,  F,  and  SSA  (Form  S500)  are 
confidantial.  as  required  by  Code  section  6103. 

The  time  needed  to  complete  und  file  ttie  forms  Hated  below  reflects  the  combirMd  requirements  of  ttw  Internal  Revenue  Sarvioa, 
Department  of  Labor,  Pansk>n  Benefit  Guaranty. Corporation,  and  the  Social  Security  Adminiatration.  These  times  win  vary  dependmg  on 
individual  circumstances.   The  estimated  average  times  ara: 


Laemlna  About  The 
Lew  Or  The  Fonn 


riepeiinf  The  Fomh 


Copying, 

and  Sendbig  The  Form 


Form  iSOO  (initial  tilers) 
Form  5S00  (aN  otttar  filers) 

Schedule  A 
Schedules 

Schedule  D 
Schedule  E 
Schedule  F 
Schedule  FM 
Schedule  FM-SP 
SchaduteG 
SchaduleP 
Schedule  PEN 
SchaduleO 


V  you  have  commenU  concerning  the  eccuracy  of  these  time  estimates  or  suggestions  for  making  ttiese  formi  simpler,  we  would  be 
Iteppy  to  hear  from  you.  You  can  write  to  the  Tax  Forms  Commmea,  We^ern  Area  Distnbution  Center,  Rancho  Cordova,  CA  95743- 
0001 .   DO  NOT  tend  any  of  theae  forma  or  schedulea  to  this  address,    ktstead  see  Where  *m  Fte  on  page  6. 


About  Tha  Form  5500 

The  Annual  Return/Report  Form  5500  is  used  to 
report  information  concerning  employee  benefit 
plans.  Direct  Filing  Entities  (DFEs)  and  fringe  berwfit 
plens.   See  Who  Must  Fie  on  page  2.  and  When  to 
FVe  and  Where  To  File  on  page  5. 

Any  administrstor  or  sponsor  of  an  empioyee 
benefit  flan  subject  to  ERISA  must  file  information 
about  each  plan  every  year  (Code  section  6058  and 
BUSA  section  104  and  4065).   Every  employer 
maintaining  a  specified  fringe  kMnefit  ptan  as 

in  Code  section  60390  (except  Code 


sections  79,  105,  106,  120,  and  129  plans)  is  also 
required  to  file  each  year. 

The  Internal  Revenue  Service  (IRS),  Department  of 
Labor  (DOL),  ar>d  Pension  Benefit  Guaranty 
Corporation  (PBGC)  have  consolidated  their  returns 
and  report  forms  to  minimize  the  filing  burden  for 
plan  administrators  and  employers.   The  chart  on 
page  1 1  gives  a  brief  guide  to  the  anrxjal 
return/report  requirements  for  the  1 99X  Form 
5500.   Employers  and  adnninistrators  who  comply 
with  these  incbiictions  will  ger>erally  satisfy  ttie 
annual  reporting  requirenr>ents  for  the  IRS  and  DOL. 
Plans  covered  ^  the  PBGC  have  special  adifitiorial 
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requirements,  including  filing  the  Anmjal  Premium 
Peyment  (PBGC  Form  1 )  and  leporting  certain 
transactions  directly  with  that  agency.   See  PBGC's 
Premium  Payment  Package  (Form  1). 

Each  Form  5500  must  accurately  reflect  the 
characteristics  and  operations  of  the  plan  or 
arrangement  beir>g  reported.  The  requirements  for 
completing  the  Form  5500  vary  according  to  the 
type  of  plan  or  arrangement.  Many  rejection  notices 
result  from  making  several  common  mistakes  that 
can  be  avoided.   The  section  Lktaa  and  Schedules 
To  Complete  on  page  7  summarizes  what 
information  must  be  reported  for  different  types  of 
plans  and  arrangements. 

The  Form  5500  end  attachments  are  subject  to 
computerized  review.   The  filing  may  t>e  rejected 
based  upon  this  review.   It  is  in  the  filer's  best 
interest  that  the  information  provided  is  complete 
and  accurate.   ERISA  and  the  Code  provide  for  ttie 
assessment  or  imposition  of  penalties  for  not 
submitting  tfie  required  information  when  due.  See 
PewMea  on  Page  5. 

Annual  reports  filed  under  Title  I  of  ERISA  must  be 
made  available  by  plan  administrators  to  plan 
participants  and  by  the  Department  of  Labor  to  the 
public  pursuant  to  ERISA  sections  1 04  and  1 06. 
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Who  Must  RIe 

File  the  applicable  return/report  every  year  for  any 
of  the  following  pension  benefit  plans,  welfare 
benefit  plans,  fririge  ber>eftt  plans,  or  Direct  Filirtg 
Entities  (Code  section  6058  and  ERISA  sectiorw 
104  and  4065). 

Pension  Benefit  Plan 

Except  as  provided  k>elow  in  the  Note  arxi  in 
Pension  arKi  Welfare  Plans  Excluded  From  FWng,  all 
pension  benefit  plans  covered  by  ERISA  are 
required  to  file  a  Form  5500.  The  return/report  is 
due  whether  or  not  the  plan  is  qualified  and  even  if 
benefits  no  longer  accrue,  contributions  were  not 
made  this  play  year,  or  contributions  are  no  longer 
made  and/or  benefits  no  longer  accrue.   Pension 
benefit  plans  required  to  file  include  both  defined 
benefit  plans  arxi  defined  contribution  plans. 

The  following  are  among  the  pension  benefit  plant 
for  which  a  retum/report  must  be  filed: 

1 .  Profit-sharing  ,  stock  bonus,  money 
purchase,  401  (k)  plans,  etc. 

2.  Anmiity  arrar>gements  under  Code  section 
403(b)(1). 

3.  Custodial  accounts  established  urxler  Code 
section  403(b)(7)  for  regulated  investment 
company  stock. 

4.  Individual  retirement  accounts  (IRAs) 
established  by  an  employer  under  Code  section 
408(c). 

5.  Pension  benefit  plans  maintained  outside  the 
United  States  primarily  for  rwrwesident  aliens  if  the 
employer  who  maintains  the  plan  is: 

a.  a  domestic  employer,  or 


% 
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b.  a  foreign  employer  with  income  derived  from 
sources  within  ttie  United  States  (including  foreign 
subsidiaries  of  domestic  employers)  if  contritxjtions 
to  the  plan  are  deducted  on  its  U.S.  income  tax 
return.   For  this  type  of  plan,  enter  3A  on  Form 
5500,  Part  II,  line  6a. 

6.  Church  plans  electing  coverage  under  Code 
section  410(d).  Church  plans  that  elect  should 
errter  81 3000  as  the  business  code  on  Form  5500, 
Part  II,  line  2d. 

7.  Pension  ber>efit  plans  that  cover  residents  of 
Puerto  Rico,  the  U.S.  Virgin  Islands,  Guam,  Wake 
Island,  or  American  Samoa.  This  irKludes  a  plan 
that  elects  to  have  ttie  provisiorw  of  section 
1022(i)(2)  of  ERISA  apply. 

8.  Plans  that  satisfy  the  Actual  Deferral 
Percentage  requirements  of  Code  section 
401(k)(3)(A)(ii)  by  adopting  the  'SIMPLE' 
provisions  of  section  401  (k)(1 1 ). 

See  Lines  and  Schedules  To  Complete  on  page  7 
and  Pension  and  Welfare  Plans  Exdudad  From  FHng 
on  page  4  for  more  information. 

Note:  Pfans  without  emphyees,  as  defined  in  29 
CFR  2S10.3-3tbh  may  be  exempt  from  filing  or 
may  be  eligible  to  file  a  Form  S500-EZ,  Annual 
Return  of  One-Participant  (Owners  and  Their 
Spouses)  Pension  Benefit  Plan  in  Heu  of  Form  SSOO. 
A  pension  plan  without  employees  is  a  program  that 
provides  deferred  compensation  for  111  an  individual 
or  an  individual  arni  his  or  her  spouse  who  wholly 
own  a  trade  or  busirwss,  whether  incorporated  or 
unirtcorporated;  or  (21  partners,  or  partners  artd  one 
Of  more  of  the  partner's  spouses  in  a  partnership. 

A  pension  plan  without  employees  may  file  a  Form 
SSOO-EZ  in  lieu  of  a  Form  SSOO  if  the  plan:  (a) 
satisfies  the  minimum  coverage  requirements  of 
section  4 10(bl  of  tfte  Code  without  being  combined 
with  any  other  plan  maintained  by  the  employer:  (b) 
does  not  cover  a  business  that  is  a  member  of  a 
Controlled  group  '  for  Form  SSOO  reporting 
purposes  (i.e.,  a  controlled  group  of  corporations 
under  Code  sections  4 14(b),  a  group  of  trades  or 
busir)esses  uf>der  common  control  under  Code 
section  4 14(c),  or  an  affiliated  service  group  urnler 
Code  section  4 14(m))  that  irKludes  the  business  of 
the  owner  or  partner  covered  by  the  plan;  and  (c) 
does  not  cover  a  busirwss  for  which  leased 
employees  (as  defined  in  Code  section  4 14(n)(2ll 
perform  services. 


Neither  a  Form  SSOO-EZ  or  a  Form  SSOO  is  required 
to  be  fUed  for  a  plan  year  if  a  plan  without 
employees  satisfies  the  conditions  listed  above  and 
the  plan  had  assets  of  S  100,000  or  less  at  the  ertd 
of  every  plan  year  beginrurtg  on  or  after  1/1/94,  or 
there  are  two  or  more  plans  that  satisfy  the  above 
cortditions  and  total  assets  for  the  plans  are  less 
than  or  equal  to  $100,000  at  ^te  end  of  every  plan 
year  beginning  on  or  after  1/1/94.   For  detmls  see 
the  instructions  to  Form  SSOO-EZ. 

Welfare  Benefit  Plan 

Except  as  provided  below  in  Pension  and  Welfare 
Plans  Excluded  From  Filir>g,  a  welfare  benefit  plan  is 
required  to  file  a  Form  5500  if  it  is  an  emptoyee 
welfare  benefn  plan  covered  by  ERISA.   Welfare 
benefit  plans  provide  benefits  such  as  medical, 
dental,  life  insurarxse,  apprenticeship  and  training, 
scholarship  funds,  severance  pay,  disability,  etc. 
See  Lines  and  Scfiedules  To  Complete  on  page  7 
and  Pension  and  Welfare  Plans  Excluded  From  FHng 
on  page  4  for  more  information. 


The  administrator  of  an  employee 
welfare  bertefit  plan  that  provides  benefits  wholly  or 
partially  through  a  Multiple  Employer  Welfare 
Arrafjgement  (MEWA)  as  defined  in  ERISA  section 
3(40)  must  file  a  Form  SSOO,  unless  otherwise 
exempt  (see  page  4). 

Fringe  Benefit  Plan 

Cafeteria  plar>s  described  in  Code  section  1 25  and 
educational  assistance  programs  descrit>ed  in  Code 
section  1 27  are  considered  fringe  benefit  plans  and 
are  required  to  file  the  annual  information  specified 
by  Code  section  60390.   However,  Code  section 
1 27  educational  assistance  programs  that  provide 
only  job-related  training  that  is  deductible  under 
Code  section  1 62  do  not  need  to  file  Form  5500. 

Note:  Fringe  benefit  plans  often  are  associated  with 
one  or  more  welfare  bertefit  plans.   A  single  Form 
SSOO  may  be  filed  for  the  fringe  benefit  plan  and  an 
associated  welfare  plan  if  all  the  required 
information  is  completed  for  both  plans. 

See  Lines  and  Schedules  To  Complete  on  page  7 
for  more  information  about  what  must  be 
completed  for  fringe  benefit  plans. 
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Pension  and  Welfare  Plans 
Excluded  From  Filing 

Caution:  The  exemptions  below  do  not  apply  to 
frir^ge  benefit  plans.   A  Form  5500  for  a  fringe 
benefit  plan  must  be  filed  under  Code  section 
6039D  even  if  it  is  associated  with  a  welfare 
benefit  plan  that  is  exempt  from  filing  under  one  of 
the  categories  below. 

.  Do  Not  File  A  Form  5500  For  A  Pension  Benefit 
Plan  That  Is  Any  Of  The  FoNowing: 

1 .  An  unfunded  excess  benefit  plan.   See 
ERISA  section  4(b)(5). 

2.  An  annuity  or  custodial  account  arrangement 
under  Code  section  403(b)(1)  or  (7)  not  established 
or  maintained  by  an  employer  as  described  in  29 
CFR2510.3-2(f). 

3.  A  Savings  Incentive  Match  Plan  for 
Employees  of  Small  Employers  (SIMPLE)  that 
involves  SIMPLE  IRAs  under  Code  section  408(p). 

4.  A  simplified  employee  pension  (SEP) 
described  in  Code  section  408(k)  that  conforms  to 
the  alternative  method  of  compliance  in  29  CFR 
2520.104-48  or  2520.104-49.   A  SEP  is  a  pension 
plan  that  meets  certain  minimum  qualifications  on 
eligibility  ar>d  employer  contributions. 

5.  A  church  plan  not  electing  coverage  under 
Code  section  410(d). 

6.  A  pension  plan  that  is  a  qualified  foreign  plan 
within  the  meening  of  Code  section  404A(e)  that 
does  not  qualify  for  the  treatment  provided  in  Code 
section  402(e)(5). 

7.  An  unfunded  pension  plan  for  a  select  group 
of  management  or  highly  compensated  employees  if 
a  timely  registration  statement  was  filed  with  the 
DOL  as  required  by  29  CFR  2520.104-23. 

8.  An  unfunded  dues  financed  pension  benefit 
plan  that  meets  the  alternative  method  of 
compliance  provided  by  29  CFR  2520.104-27. 

9.  An  individual  retirement  account  or  annuity 
not  considered  a  pension  plan  under  29  CFR 
2510.3-2(d). 

10.  A  governmental  plan. 

Do  Not  File  A  Form  5500  For  A  Welfare  Benefit 
Plan  That  is  Any  Of  The  FoMowing: 

1 .  A  welfare  ber>ef it  plan  that  covered  fewer 
than  1 00  participants  as  of  the  beginning  of  the 
plan  year  and  is  unfunded,  fully  insured,  or  a 


combination  of  insured  and  unfunded.   See  29  CFR 
2520.104-20  and  DOL  Technical  Release  92-01. 

a.  An  unfunded  welfare  t>enefit  plan  has  its 
benefits  paid  as  needed  directly  from  the  general 
assets  of  the  employer  or  employee  organization 
that  sponsors  the  plan  (Plans  which  are  NOT 
unfurtded  include  those  plans  that  received 
employee  (or  former  employee)  contributions  during 
the  plan  year  and/or  used  a  trust  or  separately 
maintained  fur>d  (including  a  Code  section  501(c)(9) 
trust)  to  hold  plan  assets  or  act  as  a  conduit  for  the 
transfer  of  plan  assets  during  the  year.   However,  a 
welfare  plan  with  employee  contributions  from  a 
frir}ge  benefit  plan  under  Code  section  12S  may  file 
as  an  unfunded  plan  if  the  plan  satisfies  the 
requirements  for  an  unfunded  welfare  plan  in  all 
other  respects.   See  DOL  Technical  Release  92-01  h 

b.  A  fully  insured  welfare  benefit  plan  has  its 
benefits  provided  exclusively  through  insurance 
contracts  or  policies,  the  premiums  of  which  must 
be  paid  directly  to  the  insurance  carrier  by  the 
employer  or  employee  organization  from  its  general 
assets  or  partly  from  its  ger>eral  assets  and  partly 
from  contributions  by  its  employees  or  members 
(which  the  employer  or  employee  organization 
forwards  within  3  months  of  receipt)  (The  insurance 
contracts  or  policies  discussed  above  must  be 
issued  by  an  insurance  company  or  similar 
organization  (such  as  Blue  Cross,  Blue  Shield  or  a 
health  maintenance  organization)  that  is  qualified  to 
do  business  in  any  state). 

c.  A  combination  unfunded/insured  welfare 
plan  has  its  benefits  provided  partially  as  an 
unfunded  plan  and  partially  as  a  fully  insured  plan. 
An  example  of  such  a  plan  is  a  welfare  benefit  plan 
that  provides  medical  benefits  as  in  a  above  and  life 
insurance  benefits  as  in  b  above. 

Caution:   The  term  'volurrtary  employees ' 
beneficiary  associations, '  as  used  in  Code  section 
501  (c)(9)  (also  called  'VEBAs'),  is  not  the  same  as, 
artd  should  not  be  confused  with,  the  employer  or 
employee  organization  that  sponsors  the  plan. 
Welfare  benefit  plans  that  use  a  Code  section 
501  (c)(9)  trust  are  generally  not  exempt  from  the 
requirement  to  file  an  annual  return/report.   See 
ERISA  section  3(4). 

2.  A  welfare  tienefit  plan  maintained  outside  the 
United  States  primarily  for  persons  substantially  aH 
of  whom  are  nonresident  aliens. 

3.  A  governmental  plan. 
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4.  An  unfunded  or  insured  welfare  plan  for  a 
select  group  of  management  or  highly  compensated 
employees  that  meets  ttw  terms  of  29  CFR 
2520.104-24. 

5.  An  employee  benefit  plan  maintained  only  to 
comply  with  workers'  compensation, 
unemployment  compensation,  or  disability 
insurarxre  laws. 

6.  A  welfare  benefit  plan  that  participates  in  a 
group  insurance  arrangement  that  files  a  Form 
5500  on  behalf  of  the  welfare  benefit  plan  as 
specified  in  29  CFR  2520.103-2.   See  29  CFR 
2520.104-43. 

7.  An  apprenticeship  or  training  plan  meeting  all 
of  the  conditions  specified  in  29  CFR  2520.104-22. 

8.  An  unfunded  dues  finarKed  welfare  benefit 
plan  exempt  by  29  CFR  2520.104-26. 

9.  A  church  plan  under  ERISA  section  3(33). 

WhenToRle     -   - 

File  the  Form  5500,  with  all  required  attachments, 
by  the  last  day  of  the  7th  month  after  the  end  of 
the  plan  year  (not  to  exceed  1 2  months  in  length). 
File  1 99X  forms  for  plan  years  that  started  in 
1 99X.   If  the  plan  year  differs  from  the  caleryjar 
year,  fill  in  the  fiscal  year  space  just  under  the  form 
title.   For  a  short  plan  year,  file  the  form  arKi 
applicable  schedules  by  the  last  day  of  the  7th 
month  after  the  short  plan  year  ends.  A  short  plan 
year  ends  on  tfw  date  of  tfie  char>ge  in  accounting 
period  or  upon  the  complete  distribution  of  the 
assets  of  the  plan  (and  when  all  liabilities  for  which 
benefits  may  be  paid  under  a  welfare  benefit  plan 
have  been  satisfied). 

Extension  of  Time  To  FHe 

Form  5558 

A  one  time  extension  of  time  to  file  (up  to  2y& 
months)  may  be  granted  for  filing  returns/reports  if 
Form  5558,  Application  for  Extension  of  Time  To 
File  Certain  Employee  Plan  Returns,  is  filed  before 
the  normal  due  date  (not  including  any  extensions) 
of  the  return/report.   A  copy  of  the  approved 
extension  must  be  attached  to  the  Form  5500. 

Automatic  Extension 

Plans  are  automatically  grarrted  an  extension  of 
tinoe  to  file  Form  5500  umil  the  due  data  of  the 


Federal  income  tax  return  of  tfM  employer  if  all  of 
the  following  conditions  are  met:  (1)  the  plan  year 
and  the  employer's  tax  year  are  the  same;  (2)  the 
employer  has  been  granted  an  extension  of  time  to 
file  its  Federal  income  tax  return  to  a  date  later  than 
the  normal  due  date  for  filing  the  Form  5500;  and 
(3)  a  copy  of  the  application  for  exter^ion  of  time 
to  file  the  Federal  income  tax  retum  is  attached  to 
the  Form  5500.   An  extension  granted  by  using  this 
automatic  extension  procedure  cannot  be  extertded 
further  by  filing  a  Form  5558. 

Where  To  RIe 

File  tfie  Form  5500,  with  any  required  attachments, 
at  the  address  indicated  below. 

(TO  BE  DETERIMINED  WITH  DEVELOPMENT  OF 
NEW  PROCESSING  SYSTEM  FOR  FORM  5500] 

Electronic  Rling  and 
Reproductions 

[TO  BE  DETERMMED  WrTH  DEVELOPMENT  OF 
NEW  PROCESSING  SYSTEM  FOR  FORM  55001 

Penalties 

ERISA  and  the  Code  provide  for  the  assessment  or 
imposition  of  penalties  for  not  giving  complete 
information  and  for  not  filing  statements  and 
returns/reports.   Certain  penalties  are  administrative 
(i.e.,  they  may  t>e  imposed  or  assessed  by  one  of 
the  governmental  agencies  delegated  to  administer 
the  collection  of  the  Form  5500  data).    Ottters 
require  a  legal  conviction. 

Administrative  Penalties 

Listed  t)elow  are  various  penalties  for  r>ot  meeting 
the  Form  5500  filing  requirements.   One  or  more  of 
the  following  five  administrative  penalties  may  be 
assessed  or  imposed  in  the  evem  of  irKomplete 
filings  or  filings  received  after  the  due  date  unless  it 
is  determined  that  your  explanation  for  failure  to  file 
properly  is  for  reasonable  cause: 

1 .  A  penalty  of  up  to  91 ,000  a  day  for  each  day 
a  plan  administrator  fails  or  refuses  to  file  a 
complete  report. 
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2.  A  penalty  of  $25  a  day  (up  to  $1 5,000)  for 
not  filing  returns  for  certain  plans  of  deferred 
compensation,  trusts  and  annuities,  and  bond 
purchase  plans  by  the  due  date(s).  This  penalty 
also  applies  to  retums  required  to  be  filed  under 
Code  section  6039D.  , 

3.  A  penalty  of  $1  a  day  (up  to  $5,000)  for 
each  participant  for  whom  a  registration  statement 
(Schedule  SSA  (Form  5500))  is  required  but  not 
filed. 

4.  A  penalty  of  $1,000  for  not  filing  an  actuarial 
statement. 

Other  Penalties 

1 .  Any  individual  who  willfully  violates  any 
provision  of  Part  1  of  Title  I  of  ERISA  shall  be  fined 
not  more  than  $5,000  or  imprisoned  not  more  than 
1  year,  or  both. 

2.  A  penalty  up  to  $  1 0,000,  5  years 
imprisonment,  or  both,  may  t>e  imposed  for  making 
any  false  statement  or  representation  of  fact, 
knowing  rt  to  be  false,  or  for  knowingly  concealing 
or  not  disclosing  any  fact  required  by  ERISA. 

Rnal  Return/Report 

If  ail  assets  under  an  employee  benefit  plan 
(including  insurance/annuity  contracts)  have  been 
distributed  to  the  participants  and  beneficiaries  or 
distributed  to  another  plan,  and  when  all  liabilities 
for  which  benefits  may  be  paid  under  a  welfare 
benefit  plan  have  been  satisfied,  check  the  final 
return/report  box  (Part  I,  A(3))  at  the  top  of  the 
Form  5500  filed  for  such  plan.   The  last  year  a 
return/report  must  be  filed  for  a  pension  t>enefit 
plan  is  the  year  in  which  distribution  of  all  assets  is 
completed.   If  a  trustee  is  appointed  for  a 
terminated  defined  benefit  plan  pursuant  to  ERISA 
section  4042.  the  last  plan  year  for  which  a 
return/report  must  be  filed  is  the  year  in  which  the 
trustee  is  appointed. 


Signature  and  Date 

The  plan  administrator  nujst  sign  ar>d  date  all 
returns/reports  filed  under  Title  I  of  ERISA.  This 
generally  includes  all  plans  required  to  file  Form 
5500  other  than  pension  plans  without  employees 
and  fringe  benefit  plans  that  are  required  to  file  or>ly 
because  of  Code  section  6039D.   Failure  to  sign 
the  return/report  may  result  in  Title  i  penalties. 


A  return/report  for  a  pension  plan  without 
employees  may  be  signed  by  either  the  plan 
administrator  or  the  employer.   Either  signature  is 
also  sufficient  for  purposes  of  meeting  ERISA's  Title 
II  filing  requirements  for  any  plan,  other  than  a 
fringe  benefit  plan 

When  a  joint  employer-union  board  of  trustees  or 
committee  is  the  plan  sponsor  or  plan  administrator, 
at  least  one  employer  representative  and  one  union 
representative  must  sign  and  date  the  Form  5500. 

/MoM:  Employers  participating  in  certain  muhipte- 
employer  plans  are  required  to  sign  a  Schedule  Q 
(Form  SSOCf  filed  with  the  plan's  Form  5500.   See 
the  instructions  for  the  Schedule  Q. 

Preparer  information 

The  name,  employer  identification  number,  arKl 
preparer  classification  code  of  any  person  paid  to 
prepare  the  Form  5500  must  be  provided  below  the 
sigriature  line.   This  information  does  not  need  to  be 
provided  for  someone  who  prepares  the  Form  5500 
without  compensation  or  for  an  employee  of  the 
plan  sponsor  or  plan  administrator. 

Preparer  Classification  Codes 

If  the  name  and  EIN  of  a  paid  preparer  is  required  to 
be  shown  on  the  Form  5500,  also  enter  the 
classification  code  that  best  describes  the  preparer. 

Code      Type  of  Preparer       

1  Attorney,  CPA,  Enrolled  Actuary  or  Enrolled 
Agent 

2  Benefits  Consultant 

3  Other 


Change  In  Plan  Year 

Ger>erally  only  defined  benefit  pension  plans  r>eed  to 
get  prior  approval  for  a  change  in  plan  year.   (See 
Code  section  412(c)(5).)  Rev.  Proc.  87-27,  1987-1 
C.B.  769  explains  the  procedure  for  automatic 
approval  of  a  change  in  plan  year  for  these  per^ion 
plar^s.   If  a  change  in  plan  year  for  a  pension  or  a 
welfare  plan  creates  a  short  plan  year,  a  Form  5500 
must  be  filed  for  the  short  plan  year.  Enter  the 
correct  dates  on  Form  5500,  Part  I 
if  the  plan  year  being  reported  is  not  the  1 99X 
calendar  year. 
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Amended  Return/Report 

To  correct  errors  aod/or  omissiorts  on  a  previously 
filed  anmial  return/report  for  the  1 99X  plan  year, 
submit  a  completed  Form  5500  witt>  Part  I,  box 
A(2)  checked  ar>d  an  original  signature.   Attach  only 
those  schedules  being  corrected  and  complete  on 
ttte  schedules  only  those  lines  being  changed.   All 
corrections  made  on  the  Form  5500  should  be 
marked  by  circling  the  line  numbers  that  have  been 
changed  since  the  prior  submission. 

Lines  and  Schedules  To 
Complete 

The  applicable  schedules  and  attacfmients  listed 
below  must  be  completed.   Any  attachments  to  ttie 
Form  5500  must  t>e  properly  identified.   The  Form 
5500  reporting  requirements  vary  depending  on 
whether  tt>e  Fomi  5500  is  being  filed  for  a  'large 
plan.*  a  'small  plan,*  and/or  a  DFE,  and  on  the 
particular  type  of  plan  or  DFE  involved  (e.g., 
welfare  plan,  person  plan,  fringe  t)enefit  plan, 
common/collective  trust,  pooled  separate  account, 
master  trust  investment  account,  103-12  IE,  or 
group  insurance  arrangement). 

DeAnHien  of  smaH  plan  or  wrge  plan  for  nRfig  Form 
5500  -  Generally,  a  return/report  filed  for  pension 
t>eneftt  plan  or  welfare  benefit  plan  that  covered 
fewer  than  1 00  participants  as  of  ttie  beginning  of 
the  plan  year  should  t>e  completed  following  ttie 
requirements  below  for  a  'small  plan,*  and  a 
retum/report  filed  for  a  plan  that  covered  100  or 
more  participants  as  of  the  beginning  of  ttie  plan 
year  should  be  completed  following  the 
requirements  below  for  a  targe  plan.' 

Exceptiens:  80-120  Parttdpefrt  Rule  -  If  the  number 
of  participants  reported  in  Part  H.  Kne  4a  is  tMtween 
80  and  1 20,  and  a  retum/report  was  filed  for  the 
prior  plan  year,  you  may  elect  to  complete  the 
1 99X  retum/report  in  the  san>e  category  ("targe 
plan'  or  'smaH  plan*)  as  was  filed  for  the  prior 
return/report.   For  example.  If  a  Form  5500-C/R 
was  filed  for  tfie  prior  plan  year,  and  the  number 
entered  in  P«t  H,  line  4a  of  the  1 99X  Form  5500  is 
100  to  1 20,  you  may  elect  to  complete  the  1 99X 
Form  5500  and  schedules  in  accordance  with  the 
instructions  for  a  snfiall  plan. 


Short  Plan  Yoar  Ruio  •  If  the  plan  had  a  short  plan 
year  of  less  than  7  months  and  elected  to  defer 
filing  the  accountant's  report  in  accordance  with  29 
CFR  2520. 1 04-50  for  the  prior  year,  the  1 99X 
Form  5500  must  t>e  competed  following  the 
requirements  for  a  large  plan,  including  the 
attachment  of  the  Schedule  FIN  and  the 
accountant's  reports,  regardless  of  the  number 
entered  in  Part  II,  line  4a  of  the  Form  5500. 

Welfare  Benefit  Plan 

Smal  waHare  plan  -  Complete  the  Form  5500, 
including  the  signature  t>lock.   Attach  Schedule  FIN- 
SP  and,  if  applicable.  Schedules  A  and  D. 

Large  weHara  plan  •  Complete  the  Form  5500, 
including  the  signature  block.   Attach,  if  applicable. 
Schedules  A,  C,  D,  FIN,  and  G,  and  the  report  of  an 
independent  qualified  public  accountant. 

Note:  An  unfunded,  fully  insured  or  combination 
unfunded/insured  welfare  plan  (as  defined  on  page 
4)  thet  covered  100  or  more  participants  »s  of  the 
begirtning  of  the  plan  year  should  not  attach  the 
Schedule  FIN  or  an  accountant 's  opinion.    See  29 
CFR  2520. 104-44.    However,  a  welfare  bertefit 
plan  tfiat  uses  a  'voluntary  employees '  beneficiary 
association  '  (VEBA)  under  Code  section  SOKclOI 
is  generally  not  exempt  from  the  requirement  of 
engagirtg  an  irtdepertdent  qualified  public 
accountant.   E/VSA  section  3(4). 

Fringe  Benefit  Plan 

targe  and  smaH  fringe  benefit  plans  -  Complete  the 
Form  5500,  including  the  signature  tilock  (except 
Part  I,  t>ox  C,  and  Part  H,  lines  4  and  7).  Attach 
Schedule  F. 

Welfare  Plan  ArMJ  Fringe  Benefit 
Plan  Filing  Together 

A  aingte  Fomt  5500  fited  for  both  a  welfare  plan 
ani  a  fringe  beneWt  plan  -  Complete  aN  information 
required  for  a  welfare  benefit  plan  (aaa  inatnictions 
above).  In  addition,  check  Form  5500  tiox  6c  and 
attach  Schedule  F. 


Federal  Regjatar  /  Vol.  62.  No.  170  /  Wednesday,  September  3,  1997  /  Notices  48599 


Pension  Benefit  Plan 

SmaH  penaion  plan  -  Except  as  provided  in  Limited 
f*enaion  Plan  Reporting  t>ek>w,  complete  the  Form 
5500,  including  the  signature  block.   Attach,  as 
applicable.  Schedules  A,  B,  0,  E,  FM-SP,  PEN,  a 
and  SSA.  Schedule  P  may  also  t>e  filed. 

Large  pension  plan  -  Except  as  provided  in  Limited 
Penaion  Plan  Reportirtg  t>elow,  complete  ttie  Form 
5500,  including  ttie  signature  block,  and  attach,  as 
applicable.  Schedules  A,  B,  C,  0,  E,  FIN,  G,  PEN,  Q 
and  SSA,  and  the  report  of  an  independent  qualified 
public  accountant.   Schedule  P  may  also  t>e  fHed. 

Limited  Pension  Plan  Reporting 

The  pension  plans  or  arrangements  descritied  below 
are  eligible  for  limited  ennual  reporting: 

1 .  403(b)  Arrangements:    A  pension  plen  or 
arrangement  using  a  tax  deferred  annuity 
arrangement  under  Code  section  403(b)(1)  and/or  a 
custodial  account  for  regulated  investment 
company  stock  under  Code  section  403(b)(7)  as  ttie 
sole  funding  vehicle  for  providing  pension  benefits 
need  complete  only  Part  I  and  Part  II,  lines  1 
through  3,  and  6  on  the  Form  5500. 

2.  IRA  Plans:    A  pension  plan  utilizing  individual 
retirement  accounts  or  annuities  (as  descritMd  in 
Code  section  408)  as  ttie  sole  funding  vehicle  for 
providing  pension  l>enefits  need  complete  only  Part 
I  and  Part  H,  lines  1  ttirough  3,  and  6  on  the  Form 
5500. 


its  reporting  in  Part  I  of  the  Sctiedules  RN  or  FIN-SP 
to  those  ottier  assets  (ttie  value  of  the  allocated 
contracts  slioukj  not  be  reflected  in  Part  I  of  the 
Schedule  FIN  or  Schedule  FIN-SP).  if  the  Fomn 
5500  is  tieing  filed  for  a  large  plan  with  assets 
ottier  ttian  allocated  insurance  contracts,  a 
Schedule  FIN  is  required  and  an  accountant's  report 
must  t>e  attactied  to  ttie  Form  5500  in  accordance 
with  ttie  instructions  to  the  Schedule  f=IN. 

Mote:  For  purposes  of  the  artnual  return/report  artd 
the  a/temative  method  of  compliance  set  forth  in 
23.  CFR  2S20. 104-44,  a  contract  is  considered  to 
be  'atoeatad' only  if  the  insurartce  company  or 
organization  that  issued  the  contract  unconditionally 
guarantees,  upon  recent  of  the  required  premium  or 
consideration,  to  provide  a  retirement  benefit  of  a 
specified  amount    This  antount  must  be  provided 
to  each  participant  wi^tout  adiustmerrt  for 
fluctuations  in  the  market  value  of  the  undertying 
assets  of  tite  company  or  organization,  artd  each 
participarrt  must  have  a  legal  night  to  such  bertefits, 
which  is  legaHy  enforceable  directly  against  the 
insurartce  company  or  organization.   For  example, 
deposit  administration,  immediate  participation 
guarantee,  and  guaranteed  investment  contracts  are 
NOT  allocated  contracts  for  purposes  of  the  Form 
SSOO. 

4.  MonquaMlad  panaian  benefit  plans  maintained 
outside  the  Unitad  States:  Nonqualified  pension 
tMnefit  plans  maintained  outside  ttie  United  States 
primarily  for  nonresident  aliens  required  to  file  a 
retum/report  (see  Who  Must  File  on  page  2)  must 
complete  ttie  Form  5500  (enter  3A  in  Part  N,  Kne  6) 
and  the  Schedule  PEN  (Form  5500),  Parts  I  and  II. 


Nate:  These  arrangenwnts  and  plans  do  not  have  to 
engage  an  independertt  qualified  public  accountant, 
attach  an  accountant's  opinion  to  the  Form  SSOO, 
or  attach  any  schedules  to  the  Form  SSOO. 

3.  Fuly  Inaured  Penaion  Plan:  A  pension  t>enefit 
plan  providing  t>enef its  exclusively  ttirough  an 
insurarKe  contract  or  contracts  ttiat  are  fuUy 
guaranteed  and  that  meet  ail  of  ttie  conditions  of 
29  CFR  2520.104-44(b)(2)  during  the  entire  plan 
year  need  not  engage  an  independent  qualified 
putriic  accountant,  attach  an  accountant's  opinion 
to  ttie  Form  5500  or  complete  Sctiedules  RN  or 
FIN-SP  (Form  5500).   A  pertsion  plan  inckiding  both 
insurance  contracts  of  the  type  descritMd  in  29  CFR 
2520.104-44  as  well  as  other  assets  should  limit 


Direct  Filing  Entities  (DFEs) 

Plans  may  invest  or  participate  in  certain  trusts, 
accounts,  and  ottier  arrangements  (defined  in  ttie 
box  on  ttie  next  page)  for  which  a  separate  DFE 
Form  5500  may  t>e  filed.   The  DFE  Form  5500 
reports  information  concerning  ttie  DFE  and  its 
relationship  with  ttie  perticipating  plans.  Ttie  filing 
of  ttie  DFE  Form  5500  generally  provides  reporting 
relief  for  the  investing  ptens.   In  the  case  of  CCTs, 
PSAs,  MTIAs,  and  103-12  lEs  (as  descrit>ed  in  the 
chart  below),  the  relief  aMows  investing  plens  to 
report  more  limited  information  concerning  ttie 
plan's  invastnnent  in  ttie  DFE  on  ttie  plan's  Form 
5500.  In  ttie  caae  of  GIAs,  ttie  relief  exempts  ttia 
participating  plans  from  ttie  requirement  to  fHe 
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separate  Form  5500s.   The  following  instructions 
describe  the  requirements  for  a  Form  5500  filed  for 
a  OFE,  and  special  requirements  for  Form  5500s 
filed  for  pians  that  participate  in  a  OFE. 

Note:  On/y  one  DFE  Form  5SOO  should  be  filed  for 
all  plans  participating  in  the  DFE.    The  DFE  Form 
5500  is  an  integral  part  of  the  annual  report  of  each 
participating  plan  and  the  participating  plan 's 
annual  report  will  not  be  deemed  complete  (ar>d  the 


admirtistrator  will  be  subfect  to  penatto'esj  unless  the 
DFE  Form  5500  is  filed  no  later  than  the  date  the 
plan 's  Form  5500  is  due,  irKluding  approved 
extensions.    CCTs  and  f*SAs  are  not  required  to  file 
a  DFE  Form  5500  although  large  plans  and  MTIAs 
participating  in  a  CCT  or  PSA  that  choose  not  to  file 
will  not  be  eligible  for  the  DFE  reporting  relief  and 
will  have  to  file  more  detailed  information  about  the 
CCT  or  PSA  on  the  Form  5500  for  the  partia'pating 
plans  and  MTIAs  . 


DIRECT  FILING  ENTITIES  (DFEs)  -  DEFINITIONS 


Cownon/ColiUfci  Tivat  (CCT)  and  Poolid  tipif  Account  (fSA):    For  raporting  purposot,  (1)  'cownon/toaocthw  truat'  and  (2) 
'peoiad  aapanaa  account'  aro  (1 1  a  trust  maintainad  by  a  bank,  truat  company,  or  similar  institution  and  (2)  an  account  matntairMd  by 
an  insuranca  carriar,  both  of  wtiich  ara  rogulaCad,  suparvtsad,  and  subject  to  periodic  axamination  by  a  state  or  Federal  agency  for  the 
coflectiva  tnvestmem  and  rainvastmant  of  aaaats  contributed  thereto  from  employee  benefit  plans  maintained  by  more  than  one 
emptoyer  or  contratlad  group  of  corporations  as  ttiat  term  is  used  in  Code  section  1 563.    See  29  CFR  2620. 103-3,  103-4,  103-6,  and 
103-9   .For  reportir^  purpoaaa.  a  CCT  or  PSA  is  not  a  OFE  until  a  Form  5500  is  fiied  for  the  CCT  or  PSA.   A  CCT  or  PSA  is  not  raquirad 
to  fila  a  DFE  Form  5500,  however,  a  plan  participating  in  a  CCT  or  PSA  (or  wtMch  a  Form  5500  has  not  bean  filed  does  not  receive  tfie 
reporting  relief  afforded  to  plans  partiopating  in  a  OFE.   See  the  insuuctiorvs  below  on  page  10-11  pertaining  to  special  requirements  for 
plarts  wfiich  invest  in  CCTs  o*  PSAs  that  are  not  OFEs.   Mate:  For  nporting  purpoaaa.  «  aaparwtu  account  Uttt  is  not  cortaklormd  to  6* 
hoUirtg  ptan  assets  purauant  to  29  CfB  2S1 0.3-1  OUhHUdat  doas  not  conatituta  a  pootad  aaparata  account. 


Maalar  Tiuat  hmaaliiiaiil  Account  (MTIA):  For  raporting  purposes,  a  'maatar  tiuat*  is  a  trust  for  which  a  regulated  financial  inatitution 
(aa  defined  below)  serves  as  trustee  or  custodian  (regardless  of  whether  such  institution  exercises  discretionary  authority  or  control  with 
respect  to  the  management  of  assets  held  in  the  trust),  and  in  which  assets  of  more  than  one  plan  sponsored  by  a  single  employer  or  by 
a  group  of  employers  under  common  control  are  held.    A  'reguiatad  Wnanciai  inadtulian*  means  a  bank,  trust  company,  or  similar 
firtanaal  institution  that  is  regulated,  supervised,  and  subtect  to  periodic  examination  t>y  a  state  or  Federal  agerK^.    'Common  contror  is 
determined  on  the  basis  of  al  relevant  facts  and  circumstances  (wfiettier  or  not  such  employers  ara  incorporated).    The  assets  of  a 
maatar  trust  are  considered  to  be  held  in  one  or  more  'investment  accounts.'   A  'master  truat  tnvestment  account'  may  consist  of  a 
pool  of  aasats  or  a  single  aaset.    Each  pool  of  assets  held  in  a  master  trust  must  be  treated  aa  a  separate  master  truat  investment 
account  if  each  plan  tfiat  haa  an  interest  in  the  pool  has  the  same  fractional  interest  in  each  asset  in  the  pool  as  its  fractional  interest  in 
the  pool,  and  if  each  such  plan  may  not  dispose  of  its  interest  in  any  asset  in  tfie  pool  without  disposing  of  its  interest  in  the  pool.    A 
master  trust  may  also  contain  assets  that  are  not  held  in  such  s  pool.    Each  auch  asset  must  be  treated  as  a  seperste  MTIA.    Note: 
Ur>der  the  alternative  metfwd  of  compkarxre  cited  below,  a  Form  5500  must  be  tiled  for  each  MTIA.    The  administrator  of  a  plan  with 
assets  held  in  an  MTIA  tf<at  conaists  exclusively  of  one  or  more  assets  of  that  plan  during  tfia  entire  plan  year  may  elect  to  report  the 
aaaets  as  if  they  ware  not  in  an  MTIA.   See  29  CFR  2S20.103-1  (a). 

103-12  InwaaMwam  Entity:  For  reporting  purposes,  an  entity  descnbed  below  t>ecomes  a  '103-12K'  wtwn  a  Form  5500  Is  filed  for  ttie 
entity.   29  CFR  2520.103-12  provides  an  slterTwtive  method  of  reporting  for  plans  tfiat  invest  in  an  entity,  other  than  an  MTIA,  CCT,  or 
PSA,  wfwae  undenyir>g  assets  include  'plan  assets'  within  the  meaning  of  29  CFR  2510.3-101  of  two  or  more  plans  that  ara  not 
members  of  a  'related  group*  of  employee  benefit  plans.    For  this  reporting  purpose,  a  'latalad  grouv*  consists  of  eech  group  of  two  or 
more  employee  benefit  plens  (1 )  each  of  wfiich  receives  1 0%  or  rrwre  of  its  aggregate  contributions  from  tf>e  same  employar  or  from  a 
mamt>er  of  the  same  controHad  group  of  corporations  las  determined  urMJer  Code  section  1 563(s),  without  regard  to  Code  section 
15e3(a)(4)  thereof):  or  (2)  eech  of  wtiich  is  either  maintained  by,  or  maintained  pursuant  to  a  collactive-bargaining  agreement 
negotiated  by,  the  same  employee  organization  or  affiliated  employae  organizations.   For  tfiis  purpose,  an  'affHata*  of  an  employae 
orgarazation  means  ar«y  parson  controlKng,  comioMd  by,  or  under  common  control  with  such  organization.  Saa  29  CFR  2520.103-12. 

Group  htsurartce  Arrangement  (GIA):   29  CFR  2520. 104-43  exempts  each  welfare  benefit  plan  that  is  part  of  a  group  insurar>ce 
arrangement  from  the  requtfement  to  file  a  Form  5500  if  a  Form  5500  is  filed  for  tfie  group  insuranca  arrangement.    A  'group  kiauranca 
anangaiiiain'  provides  benefits  to  the  employees  of  two  or  more  unaffilisted  employers  (rwt  in  conrwction  nvith  a  multiemployar  plan  or 
a  eotactivaly-bargainad  multiple  employar  plan),  fuHy  irtauraa  one  or  mora  welfare  plans  of  each  participating  employar,  and  uaaa  a  truat 
both  aa  the  holder  of  the  inaurarwa  contracts  and  ttta  conduit  for  payment  of  premiums  to  the  inaurarKa  company. 


DFE  Lines  and  Schedules  to  Complete 

A  Form  5500  filed  for  a  DFE  must  comply  with  the 
Form  5500  instructions  for  large  pension  plar>s  r>ot 
intending  to  be  qualified,  substituting  the  term 
*OFE*  for  the  word  'plan*  unless  otherwise  specified 
in  the  instructions. 


Note:  Because  contributiorts  and  bertefh  payments 
are  considered  to  be  made  toA}Y  the  plan  (rmt  to/by 
a  DFE),  a  CCT,  PSA,  MTIA  or  102- 12  IE  should 
report  the  total  of  all  transfers  of  assets  to  the 
CCT,  PSA,  MTIA  or  103-12  IE,  including  those 
resultmg  from  contributions  to  participating  plans 
on  line  2/(1)  of  the  Schedule  HN,  and  the  total  of  all 
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transfers  of  assets  out  of  the  CCT,  PSA,  MTIA,  or 
103- 12  IE,  including  those  disbursed  as  berwfit 
payments  by  participating  plans,  on  line  2J(2). 

Reporting  Requirements  For  a  Common/CoNective 
Trust  (CCT)  or  Pooled  Separate  Account  (PSA) 
Filing  a  Form  5500 

1.  Complete  Form  5500  Part  I,  lines  A,  8(4) 
(enter  a  C  or  P,  as  appropriate,  in  the  space 
provided),  and  D  and  Part  II,  lines  1 ,  2,  5,  and  8; 

2.  Attach  one  or  more  Schedules  Ds,  as 
appropriate,  to  list  ail  plans  that  participated  in  the 
CCT  or  PSA  and  all  CCTs,  PSAs  and  103-1 2  lEs  in 
which  the  CCT  or  PSA  invested  at  any  time  during 
the  CCT  or  PSA  year;  arui 

3.  Attach  Schedule  FIN,  with  Parts  I,  II,  and  Ml 
completed,  to  the  Form  5500  to  report  financial 
information  concerning  the  CCT  or  PSA. 

Reporting  Requirements  For  A  Master  Trust 
Investment  Account  (MTIA) 

1.  Complete  Form  5500,  Part  I,  lines  A.  8(4) 
(enter  an  M),  and  D  and  Part  II.  lines  1 .  2,  5.  7  and 
8; 

2.  Attach  one  or  more  Schedule  As,  as 
appropriate,  to  the  Form  5500  to  report  insurance, 
annuity,  and  investment  contracts  tield  by  the 
MTIA; 

3.  Attach  a  Schedule  C,  if  applicable,  to  list  the 
service  providers  for  the  MTIA; 

4.  Attach  one  or  more  Schedule  Ds  to  the  Form 
5500  to  list  all  plans  that  participated  in  the  MTIA 
and  any  CCTs,  PSAs  and  103-12  lEs  in  which  the 
MTIA  invested  at  any  time  during  the  MTIA  year; 

5.  Attach  Schedule  FIN  to  the  Form  5500  to 
report  financial  information  concerning  the  MTIA; 
and 

6.  Attach  one  or  more  Schedule  Gs,  as 
appropriate,  to  list  MTIA  loans,  leases  and  fixed 
income  obligation  in  default  or  uncollectible;  ar>d  to 
Hst  MTIA  nonexempt  transactions; 

Reporting  Requirements  For  103-12  lEs 

1.  Complete  Form  5500,  Part  I,  lines  A,  8(4) 
(enter  an  E),  and  D  and  Part  II,  lines  1 ,  2,  5,  and  8; 

2.  Attach  one  or  more  Schedule  As,  as 
appropriate,  to  the  Form  5500  to  report  insurance, 
annuity,  and  investment  contracts  held  by  the  1 03- 
12  IE; 


3.  Attach  Schedule  C  (if  applicable)  to  list  the 
service  providers  for  the  103-1 2  IE  and  any 
terminated  accountants? 

4.  Attach  one  or  more  Schedule  Ds  to  the  Form 
5500  to  list  plans  that  participated  in  the  103-12  ME 
and  any  CCTs,  PSAs  and  1 03-1 2  lEs  in  which  the 
103-12  IE  invested  at  any  time  during  the  103-12 
IE  year; 

5.  Attach  Schedule  FIN  to  the  Form  5500  to 
report  financial  information  on  the  103-12  IE; 

6.  Attach  one  or  more  Schedule  Gs  to  the  Form 
5500  to  list  103-12  IE  loans,  leases  and  fixed 
income  obligation  in  default  or  uncollectible,  ar>d 
any  norwxempt  transactions  with  an  employee 
benefit  plan;  and 

7.  Attach  the  report  of  an  independent  qualified 
public  accountant  for  the  103-1 2  IE  to  the  Form 
5500. 

Reporting  Requirements  For  A  Group  Irtsuranca 
Arrangement  (GIA) 

1.  Complete  Form  5500,  Part  I.  lines  A.  8(4) 
(enter  a  G),  and  D  and  Part  II,  lines  1,2,  5,  7  and  8. 

2.  Attach  one  or  more  Schedule  As,  as 
applicable,  to  the  Form  5500  to  report  insurance 
contracts  held  by  the  GIA; 

3.  Attach  Schedule  C,  if  applicable,  to  list  the 
service  providers  for  the  GIA  and  any  terminated 
accountants; 

4.  Attach  one  or  more  Schedule  Ds,  as 
applicable,  to  the  Form  5500  to  list  p\ans  that 
participated  in  the  GIA  at  any  time  during  the  GIA 
year; 

5.  Attach  a  Schedule  FIN  to  tt>e  Form  55(X)  to 
report  financial  information  concerr>ing  the  GIA; 

6.  Attach  one  or  more  Schedule  Gs  to  the  Form 
5500  to  list  all  GIA  nonexempt  transactions;  and 

7.  Attach  the  report  of  an  independent  qualified 
public  accountant  for  the  GIA  to  the  Form  5500. 
See  29  CFR  2520.103-2. 

Special  Reqwrements  for  a  Form  5.500  Fled  for  a 
Plan  Participating  in  DFEs,  CCTs  and/or  PSAs 

1 .  Attach  one  or  more  Schedule  Ds  to  list  all 
CCTs,  PSAs,  MTIAs.  and  103-12  lEs  in  which  the 
plan  invested  during  the  year. 

2.  if  the  Schedule  FIN  is  attached  to  the  Form 
55(X).  enter  the  dollar  value  of  the  plan's  interests 
in  DFEs  in  Part  I,  lines  1c(9)  through  led 2).   Enter 
the  plan's  net  investment  gain  or  loss  from  all  DFEs 
in  Part  II.  lines  2b(6)  through  2c(9),  as  appropriate. 
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Caution:   Do  not  enter  an  amount  in  1c(9)  or  1c(10) 
for  CCTs  and  PSAs  for  which  a  Form  5500  has  not 
been  filed.   Allocate  the  plan's  interest  in  the 
underlying  assets  of  these  CCTs  ar>d  PSAs  and 
enter  the  allocated  values  in  the  appropriate  asset 
ar>d  liability  categories.   Do  not  allocate  the  income 
and  expenses  of  these  CCTs  and  PSAs.    Enter  the 


plan's  net  investment  gain  or  loss  from  all  CCTs 
and  PSAs  in  Part  II,  lines  2b(6)  or  2b(7),  as 
appropriate. 

3.   If  the  Schedule  FIN-SP  is  attached  to  the 
Form  5500,  enter  the  allocable  lines  1  and/or  2, 
dollar  value  of  the  plan's  interests  in  DFEs,  CCTs, 
and  PSAs  in  Part  I,  as  appropriate. 


QUICK  REFERENCE  CHART  OF  FORM  5500  SCHEDULES  AND  ATTACHMENTS 

This  chart  i*  intended  to  provide  only  general  guidance  ~  please  refer  to  the  specific  Form  5500 

instructions  for  complete  information  on  filing  requirements  (e.g..  Pension  and  We/fan  Plans  Exdudad 

From  RKng  on  page  4  and  Unas  and  Schaduhs  To  Comphta  on  page']p\0 
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FM-SP 
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Must  complata 
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Hot 
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Not 
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103-12  IE. 
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Form  5500  Line-By-Line 
Instructions 

If  the  Form  5500  being  filed  has  pre-printed 
answers,  verify  the  accuracy  of  the  printed 
responses,  strike  out  any  incorrect  responses  and 
add  any  information  necessary  to  provide  a 
complete  and  accurate  response.   "Yes/No' 
questions  must  be  marked  "Yes"  or  "No,"  but  not 
both.   "N/A"  is  not  an  acceptable  response  unless 
expressly  permitted  in  the  instructions  for  that  line. 

Part  I  -  Annual  Report  Identification  Information 

File  Form  5500  with  "ISSX"  printed  in  the  upper 
right  hand  corner  for  a  plan  year  that  began  in 
1 99X.   If  the  plan  year  is  not  the  1 99X  calendar 
year,  enter  the  dates  in  Part  I.  A  form  printed  for  a 


prior  year  may  not  t>e  used  to  report  for  this  plan 


Box  A(1).  -  Check  this  box  if  an  annual  return/report 
has  not  been  previously  filed  for  this  plan.   For  the 
purpose  of  completing  box  A(1),  the  Form  5500-EZ 
is  not  considered  an  annual  return/report. 

Box  A(2).  -  Ctieck  this  box  if  this  Form  5500  is 
t>eing  submitted  to  correct  errors  and/or  omissions 
on  a  previously  filed  Form  5500  for  the  1 99X  plan 
year. 

Box  A(3).  -  Check  this  box  if  this  Form  5500  is  the 
last  Form  5500  required  to  be  submitted  for  this 
plan.  (See  Hnal  Return/Report  on  page  6) 

Note:  Check  ^e  final  Form  5500'  box  (and  entar 
^R'on  line  4b)  for  a  welfare  plan  that  has  not  been 
terminated  if  a  Form  5500  is  rtot  required  to  be  filed 
for  the  next  plan  year  because  tite  welfare  plan  has 
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become  eligible  for  an  exemption.    For  example, 
certain  unfurnied  and  insured  welfare  plans  may  be 
required  to  file  the  199X  Form  5500  and  be  exempt 
from  filing  the  1999  Form  5500  if  the  number  of 
participants  covered  as  of  the  beginning  of  the 
1999  plan  year  drops  below  100.   See  Do  Not  Hh 
A  Form  5500  Foe  A  Plan  ProvkSng  We/fare  Benefits 
That  Is  Any  Of  The  FoMowing  on  page  4.    Should 
the  number  of  participants  covered  by  such  a  plan 
irjcrease  to  10Q  or  rrtore  in  a  future  year,  the  plan 
should  check  the  first  Form  5500"  box  on  that 
year's  Form  5500. 

Kinds  of  Rers 

The  different  types  of  plan  entities  that  file  the 
Form  5500  are  described  below.    In  general,  the 
following  rules  apply. 

1 .  If  one  employer  or  one  employee  organization 
maintains  a  plan,  file  a  separate  return/report  for 
the  plan.   If  the  employer  or  employee  organization 
maintains  more  than  one  such  plan,  file  a  separate 
return/report  for  each  plan 

2.  A  "controlled  group'  is  considered  one 
employer.    A  'controlled  group*  for  Form  5500 
reportir>g  purposes  is  a  controlled  group  of 
corporations  under  Code  sections  414(b),  a  group 
of  trades  or  businesses  under  common  control 
under  Code  section  414(c),  or  an  affiliated  service 
group  under  Code  section  414(m). 

3.  If  several  employers  participate  in  a  program 
of  benefits  in  which  the  funds  attributable  to  each 
employer  are  available  to  pay  benefits  only  for  that 
employer's  employees,  each  employer  must  file  a 
separate  return/report. 

Box  B(1)  -  Check  this  box  if  the  Form  5500  is  filed 
for  a  multiemployer  plan.   A  plan  is  a  multiemployer 
plan  if  ( 1 )  more  than  one  employer  is  required  to 
contribute,  (2)  the  plan  is  maintained  pursuant  to 
one  or  more  collective  bargaining  agreements,  and 
(3)  an  election  under  section  414(f)(5)  and  ERISA 
section  3(37) (E)  has  not  been  made.    File  one  Form 
5500  for  each  multiemployer  plan.   Contributing 
employers  do  not  file  individually  for  these  plans. 
See  Code  section  414(f)  and  29  CFR  2510.3-37  for 
details  on  multiemployer  plans. 

~s 

Box  B(2).  -  Check  this  box  if  the  Form  5500  is  filed 
for  a  single  employer  plan.   A  single  employer  plan 
is  an  employee  benefit  plan  maintained  by  one 
employer  or  or>e  employee  organization.   Do  not 


check  box  B(2)  if  the  Form  5500  is  filed  for  a 
multiemployer  plan  or  a  multiple-employer  plan. 
However,  if  more  than  one  employer  participates  in 
a  plan  and  the  plan  provides  that  each  employer's 
contributions  are  available  to  pay  benefits  only  for 
that  employer's  employees,  a  separate  Form  5500 
with  box  B(2)  checked  must  be  filed  for  each 
participating  employer.   These  filers  are  considered 
separate  single  employer  plans  for  Form  5500  , 
reporting  purposes. 

Box  B(3).  -  Check  this  box  if  the  Form  5500  is 
being  filed  for  a  multiple-employer  plan.   A  multiple- 
employer  plan  is  a  plan  that  is  maintained  by  more 
than  one  employer  and  is  not  one  of  the  plans 
already  described.   For  reporting  purposes,  a 
controlled  group  is  considered  one  employer. 
Multiple  employer  plans  include  plans  that  are 
collectively  bargained  and  collectively  funded,  and 
that  had  property  elected  before  September  27, 
1981,  not  to  be  treated  as  a  multiemployer  plan 
under  Code  section  414(f)(5)  or  ERISA  sections 
3(37)(E)  and  4001(a)(3).    File  one  return/report  for 
each  such  multiple  employer  plan. 

Note:  Check  box  BI3I  and  file  a  single  Form  5500 
only  if  all  plan  assets  are  available  to  pay  all  plan 
benefits  —  a  plan  maintained  by  more  than  one 
employer  is  eligible  to  file  a  single  Form  5500  only 
if  all  plan  assets  are  available  to  pay  all  plan 
benefits. 

Box  B(4).  -  Check  this  box  if  the  Form  5500  is 
being  filed  for  a  DFE.   Identify  the  type  of  DFE  by- 
entering  the  appropriate  initials  as  specified  below. 
A  Form  5500  filed  for  a  Direct  FIHng  Entity  (DFE) 
(see  page  9  for  definitions)  must  enter  'MTIA'  for 
the  report  of  a  master  trust  investment  account; 
"103-12  IE"  for  a  103-12  investment  entity;  "OCT" 
for  a  common/collective  trust;  "PSA"  for  a  pooled 
separate  account;  or  "GIA"  for  a  group  insurance 
arrangement. 

Not»:  If  box  B(4i  is  checked,  the  entry  on  line  lb 
must  be  501  or  higher  for  a  GIA  or  801  or  higher 
for  any  other  type  of  DFE. 

Box  C.  •  Check  t>ox  C  when  the  contributions  to  the  ^ 
plan  and/or  the  benefits  paid  by  the  plan  are  subject 
to  the  collective  bargaining  process  (even  if  the  plan 
is  rK>t  established  and  administered  by  a  joint  t>oard 
of  trustees)  and  even  if  only  some  of  the  employees 
covered  by  the  plan  are  members  of  a  collective 
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bargaining  urwt  that  negotiates  contributions  arKl/or 
benefits.   The  contributiorw  and/or  benefits  do  not 
have  to  be  identical  for  all  employees  under  the 
plan. 

Box  D.  -  Check  this  box  if  you  filed  for  an  extension 
of  time  to  file  this  form.  Attach  a  copy  of  the 
approved  Form  5558  or  a  copy  of  the  employer's 
extension  of  time  to  file  the  iricome  tax  return  if 
you  are  using  the  autbmatic  extension  of  time  to 
file  Form  5500  until  the  due  date  of  the  Federal 
income  tax  return  of  the  employer,  as  described  in 
When  to  Fie  on  page  5. 

Part  11  •  Basic  Plan  Information 

The  number  preceding  each  instruction  refers  to  the 
item  number  on  the  Form  5500. 

Una  la.-  Enter  the  formal  name  of  the  plan  or  DFE 
or  enough  information  to  identify  the  plan  or  DFE. 
If  the  present  name  of  the  plan  exceeds  70 
characters  and  spaces,  abbreviate  it. 

Una  lb.-  Enter  the  three-digit  plan  number  (PN)  the 
employer  or  plan  administrator  assigned  to  the  plan. 
The  three  digit  number  with  the  plan  sponsor's  EIN 
entered  on  line  2b,  is  used  by  the  IRS,  DOL  and 
PBGC  as  a  unique  1 2  digit  number  to  identify  the 
plan  or  DFE  being  reported  on  the  Form  5500. 

Assign  001  or  a  higher  sequential  number  to  any 
plan  providing  pension  benefits  as  illustrated  in  the 
table  below.   Assign  501  or  a  higher  sequential 
number  for  wetfarS  and  fringe  benefit  plans  and 
GIAs.   Assign  801  or  a  higher  sequential  number  to 
DFEs  that  are  not  GIAs.   Do  not  use  999  on  line  1  b. 

Once  you  ute  a  plan  or  DFE  number,  continue  to 
use  it  for  that  plan  or  DFE  on  «ll  future  filings  with 
the  IRS,  DOL  and  PBGC.   Do  not  use  it  for  any 
other  plan  or  DFE,  even  if  the  first  plan  or  DFE  is 

terminated. 


n 

(I 


For  each  Form  5500 
with  the  same  Em 
(Kna  2b),   whan  T 


Part  II,  box  6a  is 
checked 


Assign  Plan  Number 

▼ 


001  to  the  first  plan 
Corwecutively  rKimber 
others  ac  002,  003... 


] 


Part  II,  box  6b  and/or 
6c  is  checked  or  a  G  is 
entered  on  Part  1,  line 
B(4). 

501  to  the  first  plan  or 
GIA.   Consecutively 
numt>er  others  as  502, 
503... 

Part  1,  box  B(4) 
checked  for  a  DFE 
other  than  a  GIA. 

801  to  the  first  DFE. 
Consecutively  numt>er 
ott>ers  as  802,  803... 

Exemption:  If  the  333  (or  a  higher  number  in  a 
sequence  beginning  with  333)  was  previously 
assigned  to  the  plan,  and  box  6a  is  checked,  that 
number  may  continue  to  be  entered  in  line  lb. 

Una  Ic-  Enter  ttie  date  the  plan  first  became 
effective. 

Line  2a.-  Enter  the  name  and  address  of  the  plan 
sponsor  or,  in  the  case  of  a  Form  5500  filed  for  a 
DFE,  the  name  and  address  of  the  insurance 
company,  financial  institution  or  other  sponsor  of 
the  DFE  (the  trust  or  other  entity  that  holds  the 
insurance  contract  for  a  grou^  insurarKe 
arrangement).    If  the  plan  covers  only  the 
employees  of  one  employer,  enter  the  employer's 
name.   If  the  Post  Office  does  not  deliver  mail  to 
the  street  address  and  the  sponsor  has  a  P.O.  t>ox, 
show  the  box  number  with  the  street  address. 

The  term  "plan  sponsor*  means  - 

a  The  employer,  for  an  employee  benefit  plan  that 

a  single  employer  established  or  maintains,  and  for 

a  fringe  benefit  plan: 

a  The  employee  organization  in  the  case  of  a  plan 

of  an  employee  organization;  or 

•  The  association,  committee,  joint  board  of 

trustees,  or  other  similar  group  of  representatives  of 

the  parties  who  establish  or  maintain  the  plan,  if  the 

plan  is  established  or  maintained  jointly  by  one  or 

more  employers  and  one  or  more  employee 

organizations,  or  by  two  or  more  employers. 

Include  enough  information  on  lir>e  2a  to  describe 
the  sponsor  adequately.   For  example,  'Joint  Board 
of  Trustees  of  Local  1 87  Machinists'  rather  than 
just  'Joint  Board  of  Trustees."  A  plan  of  a 
controlled  group  of  corporations  wfiose  spor^sor  is 
more  than  one  of  the  members  of  the  controlled 
group  should  insert  tfie  name  of  only  one  of  the 
sponsoring  members. 
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Line  2b.-  Enter  the  nine-digit  employer  identification 
number  (EIN)  assigned  to  the  plan 
.  sponsor/employer.   For  example,  00-1234567. 

Employers  arKJ  plan  administrators  who  do  rK>t  have 
an  EIN  should  apply  for  one  on  Form  SS-4, 
Application  for  Employer  Identification  Number. 
Form  SS-4  can  be  obtained  at  nrK>st  IRS  or  Social 
Security  Administration  (SSA)  offices. 

A  plan  of  a  controlled  group  of  corporations  whose 
sponsor  is  more  than  one  of  the  members  of  the 
controlled  group  should  insert  the  EIN  of  the 
sponsoring  member  named  in  2a. 

If  the  plan  sponsor  is  a  group  of  individuals,  get  a 
single  EIN  for  the  group.  When  you  apply  for  a 
numl)er,  enter  on  line  1  of  Form  SS-4  the  name  of 
the  group,  such  as  'Joint  Board  of  Trustees  of  the 
Local  187  Machinists'  Retirement  Plan."    EINs  may 
be  obtained  by  filing  Form  SS-4  as  explained  above. 

Not»:  A/though  EINs  for  funds  (trusts  or  custodial 
accounts)  associated  with  plans  are  generally  not 
required  to  be  furnished  on  the  Form  5500,  the  IRS 
will  issue  EINs  for  such  furfds  for  other  trust 
reporting  purposes.    E/Ns  may  be  obtairted  by  filirtg 
Form  SS-4  as  explained  above. 

Plan  sponsors  should  use  the  trust  EIN  described  in 
the  Note  above  when  opening  a  bank  account  or 
conductir>g  other  transactions  for  a  trust  that 
require  an  EIN.  ■  '       %    , 

Line  2d.-  Enter  the  business  code  that  best 
describes  the  nature  of  the  plan  sponsor's  business 
from  the  list  of  business  codes  located  at  the  end  of 
these  instructions.    If  more  than  one  employer  or 
employee  organization  is  involved,  enter  the 
business  code  for  the  main  business  activity  of  the 
employers  and/or  employee  organizations. 

Line  3a.-  Enter  the  name  and  address  of  the  plan 
administrator,  unless  (a)  the  administrator  is  the 
sponsor  identified  in  item  2,  or  (b)  Part  I,  box  6(4) 
is  checked  because  the  Form  5500  is  submitted  as 
the  report  of  a  DFE.    If  (a)  or  (b)  applies,  the  word 
'Same'  should  be  entered  on  line  3a  and  lines  3b 
and  3c  should  be  blank.     Plan  administrator 
means — 

•    The  person  or  group  of  persons  specified  as  the 
administrator  by  the  instrument  under  which  the 
plan  is  operated; 


•  The  plan  sponsor/employer  if  an  administrator  is 
not  so  designated;  or 

•  Any  other  person  prescribed  by  regulations  if  an 
administrator  is  not  designated  and  a  plan  sponsor 
cannot  be  identified. 

Line  3b.-  Enter  the  plan  administrator's  nine-digit 
EIN.   A  plan  administrator  must  have  an  EIN  for 
Form  5500  reporting  purposes.    If  thee  plan 
administrator  does  not  have  an  EIN,  apply  for  one 
as  explained  in  the  instructior>s  for  line  2b.   One  EIN 
should  be  entered  for  a  group  of  individuals  who 
are.  collectively,  the  plan  administrator. 

Note:  Employees  of  the  plan  sponsor  who  perform 
administrative  functions  for  the  plan  are  generally 
not  the  plan  administrator  unless  specifically 
designated  in  the  plan  document.   If  an  employee  of 
the  plan  sponsor  is  designated  as  the  plan 
administrator,  that  employee  must  get  an  EIN. 

Line  4.-  The  description  of  "participant*  in  the 
instructions  below  is  only  for  purposes  of  line  4  of 
this  form.  » 

Plans  providing  only  welfare  benefits  should 
determine  the  number  of  participants  by  reference 
to  29  CFR  2510.3-3(d).     Include  former  employees 
who  are  receivir>g  group  health  contirHjation 
coverage  benefits  pursuant  to  Part  6  of  ERISA  wtw 
are  covered  by  the  employee  welfare  benefit  plan. 
Dependents  are  considered  to  be  neither 
participants  nor  beneficiaries  in  a  welfare  plan. 

To  determine  the  rxjmber  of  participants  in  a 
pension  plan  for  purposes  of  line  4,  count  ail  Active 
participants;  retired  or  separated  participants 
receiving  or  entitled  to  future  benefits;  and 
deceased  participants  whose  beneficiaries  are 
receivirig  or  are  entitled  to  receive  ber>efits. 

The  term  'active  participant'  includes  all  individuals 
who  are  currently  in  employment  covered  by  a  plan 
and  are  earning  or  retaining  credited  service  under  a 
plan.   This  term  includes  irKJividuals  who  are 
covered  by  the  plan,  but  are  not  currently  accruing 
a  benefit.   For  example,  count  individuals  who  are 
eligible  to  elect  to  have  the  employer  make 
payments  to  a  Code  section  401  (k)  qualified  cash 
or  deferred  arrangement,  regardless  of  whether  an 
election  was  made.   The  term  'active  participant' 
also  includes  any  r)onvested  individuals  who  are 
earning  or  retaining  credited  service  under  a  plan. 
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This  tarm  does  rwt  irwlude  nonvested  former 
employees  who  have  incurred  the  brealc  in  service 
period  specified  in  the  plan. 

Deceased  participants  iiKtude  aN  deceased 
•TKlividuais  who  had  one  or  more  beneficiaries  who 
are  receiving  or  are  entitled  to  receive  benefits 
urxJer  the  plan. 

Participants  receiving  or  entitled  to  benefits  include 
all  individuals  wfio  are  retired  or  separated  from 
employmem  covered  by  the  plan  arxl  are  currentiy 
receiving  benefits  or  are  entitled  to  receive  benefits 
under  tt>e  plan  in  the  future. 

AfoHa.-  Do  not  irtdudm  any  indhndumi  who  Hi  is  an 
'alternate  payee'  entitled  to  pension  benefits  under 
a  qualified  domestic  relations  order;  (21  received  an 
irrevocable  commitment  from  an  insurance 
company  to  pay  att  tha  benefits  to  which  the 
individual  is  entitfed  u/*der  the  plan;  (3)  is  a 
nonvested  former  employee  wvtto  irtcurred  the  break 
in  service  period  specified  in  the  plan;  f4f  is  a  chUd 
wtto  is  an  "alternate  recipient'  entitied  to  health 
benefits  under  a  qualified  medical  chUd  support 
ofdar;  (Si  is  a  former  ert^^yeaa  who  received  a 
distribution  or  daemed  distribution  of  Ns  or  her 
antire  nonforfwtabie  account  balance. 


Line  5.-  If  the  plan  sponsor's  name  and  EIN  have 
changed  since  tf>e  last  return/report  was  filed  for 
this  plan  enter  the  name,  EIN  arxi  plan  number  as  it 
appeared  on  the  last  return/report  filed  for  this  plan. 

Una  •.- Benefita  Provided  Under  the  Ptan.  Check 
the  appropriate  boxes  to  indicate  the  types  of 
benefit  provided  by  the  plan.   On  the  lif>es  provided, 
enter  all  applicable  codes  from  the  table  below  that 
describe  the  characteristics  of  the  plan  beir>g 
reported. 

Exaniptes:   1 .  A  Form  5500  fied  for  a  qualified 
defined  twnefit  pension  plan  guaranteed  by  ttte 
PBGC  which  provides  berwfits  that  are  primarily  pay 
related  with  an  offset  arrangement  should  check 
box  6a  and  enter  the  codes  '1A',  *1D'  and  "IG*. 

2.  A  Form  5500  filed  for  a  welfara  plan  providing 
health  insurance,  life  insurarKe,  dental  ir>surarKe,     ^ 
and  eye  examinations  to  its  employees  should 
check  6b  and  enter  the  codes  "4A",  "48",  "40", 
and"4£". 

3.  A  Form  5500  for  a  prototype  qualified  employee 
benefit  plan  providir>g  defined  benefit  per>sion 
berwfits  guaranteed  by  the  PBGC  ttut  are  prirrtarily 
pay  related,  life  insurance,  and  voluntary  employee 
contributions  allocated  to  separate  accounts  should 
check  boxes  6a  and  6b  and  enter  the  codes  '1A', 
"1G"/2K",  -SE"  and  "48". 


■ntftor  6b  and  wNw  il  cotfM  tfMt  SMMT  in  «M  Ml 


providM  benafits  based  on  a  specific  fonnuia  that  is  not 


1A  ta  1H  •  A  dafinad  banafit  plan 
an  tha  vahia  of  ttia  aasats  and  earnings  of  tha 
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1C 
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Covofod  by  PSQC  -  Plan  is  cnwin*  undar  ttw  PaOC  inauranco  program  laao  EMSA  aaction  4021). 
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28 


2C 


20 


2E 


2F 


2G 


2H 


2J 


2K 


2M 


2N 


20 


2P 


3A 


30 


3G 


3H 


Targat  banafit  plan 


Monay  purchaaa  (ottw  than  largat  banafit) 


Offaat  plan  -  Plan  bananta  aia  tulilact  to  ottaat  for  latiiwriW  banafita  provMad  in  anoHiar  plan  or  arrangamant  of  (ha  afn()layar. 


4044c)  nan  -  Thia  plan  ia  inianda<l  to  maat  tha  condKiona  of  29  CFf^  2SS0.404c-1 . 


PartJcipanl-Oiraclad  Account  Plan  -  Total  - 
accounts. 


Pwticipantt  hava  tha  opportunity  to  diract  tha  invaatmant  of  al  tha  aaaats  alocaiad  to  tfwir 


Stock  bonus 


401(k)  faatuf*  -  A  cash  or  dslarrad  arranoonw^  ilascribad  in  Coda  aactien  401|k)  that  ia  part  of  a  quaMad 
providaa  for  an  alactian  by  amployaaa  to  dafar  part  of  thair  companaatlon  or  racaiva  thaaa  arrwunts  in  caah. 


dafinad  contribution  plan  ttiac 


401  |n4  arrangamant  -  Employaa  contributions  ars  aHocstad  to  taparsta  accounts  undar  tha  plan  or  awployar  contributians  ara  baaad.  in 
t*ttm  or  in  part,  on  awiployaa  dafarrals  or  contributions  to  tha  ptan. 


403(bti1)  arrangamant  -  Saa  ttia  instiuctiona  on  paga  2  for  Coda  aaction  403<b)(1)  arrartgamanis  for  cartain  asampt  organizationa 


403fM(7)  aecaurwa  ■  Saa  itia  inatiucUena  on  paga  2  for  Coda  aaction  403<bM7)  cuatodW 

for  cartain  axampt  orgamzationa 


accounts  for  raguialad  InvaatnwrN 


40S  accounts  and  snnuitias  -  Saa  tha  instructions  on  paga  2  for  panaion  plan  utilizing  individual  Coda  aaction  409  latiraiiiaiw  acmunu  or 
annuKias  as  tha  tundirtg  vohicta  (or  providirtg  banafita. 


An  ESOP  ottwr  than  a  t»»aragad  ESOP  -  A  complatad  Scftaduta  E  muat  bo  attaclwd  to  a  Form  SSOO  fiad  for  an  Cmplo»aa  Stock  Omwiaisf^) 
PIsnteSOP). 


Lavaragad  ESOP  -  An  ESOP  tttal  acquiros  amployar  sacuritias  «»ilh  borrowad 
Schadirfa  E  must  ba  sttachad  to  s  Form  SSOO  fifad  for  an  ESOP.. 


monvy  Of  ochv  dsbt-flnsncinQ  tsctviiQuss.   A  comptMMl 


Box  6«  -  Othar  Pgnwon  Benefit  Faatiir*  CodM  3A  to  31 


NorvU.S.  plan  -  Panaion  Plan  mairwainad  outaida  ttia  Unitad  Stataa  primarfly  for  nonraaidart  illsna 


Plan  co^Mrmg  Saif-Emplo^wd  ndhnduafts 


Plan  not  intandad  to  ba  quaMiad  -  A  plan  not  imandad  to  ba  qualifiad  undar  Coda  aactions  401.  403,  or  400. 


Mastsr  plan  -  A  pansion  plan  that  is  mads  ava4abla  by  a  Sfonsorir^  orgaruation  for  adoption  tiy  amployors:  tt<st  is  ttia  lubiact  of  s 
favorsMa  opinion  lattar  undar  Rsvanua  Procsdura  8»-9.  1989-1  C.B.  780.  as  modif iad  by  Rav.  Proc.  90-21,  1990-1  C.B.  499;  and  for 
which  a  *«igla  fundwig  modium  llor  sxainpts,  a  tnjst  or  cusiodMl  accounti  is  satabfiaf<ad  for  tha  iomt  uaa  of  al  adopting  smployars.   For  ttiia 
purpoaa,  sponaormg  orgara/atmns  mciuda  banks.  UtS-spprovod  nonbank  trustsaa,  inaurartca  companiaa,  ragulsted  mvastmant  companiaa, 
cartain  trada  or  profaaawnal  aasociations,  snd  othar  organizations  daacribad  in  aaction  3.07  of  Ravorua  Procadura  89-9,  aa  modiflad. 


Prototypa  plan  -  A  panawn  plan  tt«t  a  mada  avaiiaMa  by  a  aponaoring  organization  (or  adoption  by  ample yara;  that  ia  tha  aubiact  of  a 
favorabia  opnon  lattar  undar  Havanuo  Procadura  90-21,  1990-1  C.8.  780.  aa  modifiad  by  Rav.  Proc.  90-21.  1990-1  C.B.  499:  and  undar 
which  a  laparata  lundng  madium  ((or  axampla.  a  uparata  trust  or  custodial  account)  ia  astabishad  for  aach  adopting  amptoyar.  Saa  Ilia 
pracading  paragraph  ragarding  tha  maanmg  of  'sponsoring  orgaruation.* 


Wagional  Prototypa  plan  -  A  panaion  plan  that  ia  mada  anailabla  by  a  ragional  aponaor  for  adoption  by  anniloyors  and  that  ia  tha  aubiact  of  a 
favorabia  netificatien  lattar  undar  Rav.  Proc.  89-13.  1989-1  C.B.  801,  aa  modifiad  by  Rav.  Proc.  90-21,  1990-1  C.B.  499.   For  thia 
purpoaa,  ragional  iponaors  induda  individuala  and  organizationa,  othar  than  organizationa  that  ara  painiittad  to  sponaor  maslar  or  prototypa 


Ona-  participant  plan  -  A  plan  without  amplayaai  as  dafinad  in  29  CFR  2610.3-3(bt. 


Plan  ia  aponaoiad  by  a  cotwreBad  group  (Coda  aactiona  4t4<M,  ic),  or  (m)). 


OiNar 


Box  6b  -  WcHara  Baraft  Codas  4A  to  4R 


Ufa 


4C 

40 

Dantal 

4E 

Viaion 

4F 

Tamporary  dmbCty  (acctdani  and  aicknaaat 

4G 

Prapaidlagal 

4H 

Long-tarm  diaabflitv 

41 

Savarancapay 

4J 

4K 

Scholarship  (fundad) 

4(. 

4P 

Taft-Hartlay  Financial  Aaaiatanca  for  Cmployaa  Houaing  Cn»anaaa 

4Q 

Othar 

4A 

Rapott  of  unhmdad,  fu«y  inaurad,  or  combination  unfundad/inaurad  waffara  plan  that  w«  not  fito  a  Form  B800  for  naxt  plan  year  in 
accordanca  »nth  29  CFR  2S20. 104-20. 

Una  7.-  Funding  and  Benefit  Anwigements.  Checic 
all  boxes  that  apply  to  indicate  the  funding  and 
benefit  arrangements  used  during  the  plan  year.  The 
funding  arrangement  is  the  method  for  the  receipt, 
holding,  investment,  and  transmittal  of  plan  assets 
prior  to  the  time  the  plan  actually  provides  benefits. 
The  benefit  arrangement  is  the  method  by  which 
benefits  are  actually  provided  to  participants  by  the 
plan.   For  the  purposes  of  line  7: 

'insurance'  means  the  plan  has  an  account, 
contract,  or  policy  with,  and/or  used  the  investment 
services  of,  an  insurar>ce  company.   Do  not  checic 
'insurance'  if  the  sole  function  of  the  insurar>ce 
company  was  to  provide  administrative  services. 

Code  section  41 2(i)  insurance  contracts  are 
contracts  that  provide  retirement  benefits  under  a 
.  plan  that  are  guaranteed  by  an  insurance  carrier.   In 
general,  such  contracts  must  provide  for  level 
premium  payments  over  the  individual's  period  of 
participation  in  the  plan  (to  retirement  age), 
premiums  must  be  timely  paid  as  currently  required 
under  the  contract,  no  rights  under  tt>e  contract  may 
be  subject  to  a  security  interest  and  no  policy  loans 
may  be  outstar>ding.   If  a  plan  is  funded  exclusively 
by  the  purcfiase  of  such  contracts,  the  otherwise 
applicable  minimum  funding  requiremems  of  section 
41 2  of  the  Code  and  section  302  of  ERISA  do  not 
apply  for  the  year  arni  a  Schedule  B  is  not  required 
to  be  filed. 


"Trust"  irKludes  any  fund  or  account  which 
receives,  holds,  transmits,  or  invests  plan  assets 
other  than  an  account  or  policy  of  an  insurarice 
company. 

"General  assets  of  the  sponsor"  means  the  plan 
either  had  r>o  assets  or  some  assets  were 
commingled  with  ttie  general  assets  of  the  plan 
sponsor  prior  to  the  time  the  plan  actually  provided 
the  t>enefits  promised. 

"Other"  means  the  plan  used  a  method  to  either 
fund  or  provide  benefits  under  the  plan  without 
usir>g  an  insurance  company.  Code  section  412(i) 
insurance  contract,  trust,  or  the  general  assets  of 
the  plan  sponsor. 

Example:  If  the  plan  invested  all  of  its  assets  in 
banks,  registered  investment  companies,  or  other 
non-insurance  company  investments  until  it 
purchased  annuities  to  provide  tt>e  benefits 
promised  under  the  plan,  boxes  7a(3)  and  7b<1) 
should  be  checked. 

Notm:  At  least  one  Schedule  A  must  be  attached  to 
the  Form  5500  if  7an),  7a(2»,  7b(1),  and/or  7b(2) 
is  checked.   See  the  instructiorw  to  the  Schedule  A 
and  enter  the  number  of  Schedules  A  on  line  8,  if 
applicable. 
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Line  8.-  Form  5500  SchedulM. 

All  attachments  to  the  Form  5500,  including 
schedules,  must  include  both  the  plan  sponsor's  EIN 
and  the  plan  number  entered  on  lines  2b  and  1  b  of 
the  Form  5500.   Check  the  boxes  on  line  8  to 
ifKlicate  the  Schedules  being  filed  and,  where  lines 
are  provided,  enter  the  number  of  schedules 
attached  to  the  Form  5500.   The  Schedules  are 
descrit)ed  t>elow. 

Pension  Schedules 

Schedule  PEN  (Pension  Plan  information)  must  t>e 
completed  if  the  Form  5500  is  being  filed  for  a 
pension  benefit  plan  unless  otherwise  specified 
under  Limited  Pension  Plan  Reporting  on  page  8. 
See  the  instructions  for  the  Schedule  PEN  (Form 
5500). 

Schedule  Q  (Qualified  Pension  Plan  Coverage 
Information)  must  be  completed  for  a  pension 
benefit  plan  that  is  intended  to  be  qualified  urxler 
Code  section  401  (a)  or  section  403(a}.    See  the 
instructions  for  the  Schedule  Q  (Form  5500). 

Schedule  B  (Actuarial  Information)  is  required  for 
certain  plans,  in  accordance  with  the  instructions  for 
the  Schedule  B.   See  the  instruction  for  the 
Schedule  B  (Form  5500).     Also  see  the  instructions 
for  Part  III  of  the  Schedule  PEN. 

Schedule  E  (ESOP  Annual  Information)  is  required 
for  all  pension  benefit  plans  with  ESOP  t>enefits. 
See  the  instructions  for  Schedule  E. 

Schedule  SSA  (Annual  Registration  Statement 
Identifying  Separated  Participants  With  Deferred 
Vested  Benefits)  may  be  needed  to  report  separated 
participants.   See  When  to  Report  a  Separated 
Partictpant  in  the  instructions  for  Schedule  SSA. 

Fringe  Benefit  Schedule 

Schedule  F  (Frir>ge  Benefit  Plan  Annual  Information) 
must  be  attached  to  the  Form  5500  for  all  fringe 
t>enefit  plans.   See  the  instructions  for  the  Schedule 
F  (Form  5500). 

Financial  Schedules 

Scfieduie  FIN  (Financial  Information)  is  required  for 
all  pension  ber>efit  plans  and  welfare  benef'rt  plans 


filing  as  "large  plans,"  unless  the  plan  is  exempt  as 
an  insured  or  unfunded  plan  or  under  Limited 
Pension  Plan  Reporting  on  page  8.   Schedule  FIN  is 
also  required  for  all  DFE  filers  (CCTs,  PSAs,  MTIAs, 
103-1 2  lEs,  and  GIAs).    See  the  instructions  for  the 
Schedule  FIN  (Form  5500). 

Schedule  RN-SP  (Financial  Information  •  Small  Plan) 
is  required  for  all  pension  benefit  plans  and  welfare 
benefit  plans  fiiir>g  as  "small  plans,*  unless  the  plan 
is  exempt  as  an  insured  or  unfunded  plan  or  under 
Limited  Pension  Plan  Reporting  on  page  8.   See  the 
instructions  for  the  Schedule  FIN-SP  (Form  5500). 

Schedule  A  (Insurance  Information)  is  required  if 
any  benefits  under  an  employee  benefit  plan  are 
provided  by  an  insurar>ce  company,  insurance 
service  or  other  similar  organization  (such  as  Blue 
Cross,  Blue  Shield,  or  a  health  maintenance 
organization.   This  irK:lude8  irrvestment  contracts 
with  insurance  companies  such  as  guaranteed 
investment  contracts  and  pooled  separate  accounts. 
Schedule  A  information  is  required  to  be  reported 
for  the  plan  year.   If  the  contract  began  after  the 
beginning  of  the  plan  year,  the  information  should 
cover  from  the  commencement  of  the  contract  to 
the  end  of  the  plan  year.   If  the  contract  terminated 
before  the  end  of  the  plan  year,  the  information 
should  cover  from  the  beginning  of  the  plan  year  to 
the  termination  of  the  contract.   The  information 
may  not  cover  a  period  of  more  than  1 2  months  in 
length.   See  the  instructions  for  the  Schedule  A 
(Form  5500). 

Afofe:  Do  not  file  Schedule  A  to  report 
Administrative  Services  Only  (ASOl  contracts.   Do 
not  file  Schedule  A  if  a  Schedule  A  is  filed  for  the 
contract  as  part  of  the  Form  5500  filed  directly  by 
a  master  trust  investment  account  or  103- 12  IE. 
Do  not  file  Schedule  A  if  the  plan  covers  only:  (II 
an  individual  or  an  individual  and  his  or  her  spouse 
who  wholly  own  a  trade  or  business,  whether 
incorporated  or  unincorporated;  or  (2)  partners,  or 
partners  and  one  or  more  of  the  partner's  spouses 
in  a  partnership. 

ERISA  Section  103(a)(2)  requires  an  insurance 
company  (or  similar  organization)  to  provide  the 
plan  administrator  with  the  information  needed  to 
complete  the  annual  report.   Contact  the  insurar^e 
company  (or  similar  organization)  if  ttw  required 
information  is  not  received  in  a  timely  manner.   If 
tt>e  information  is  missing  on  the  Schedule  A  (Form 
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5500)  due  to  a  refusal  of  the  insurance  company  to 
provide  the  information,  note  this  on  Schedule  A. 

Schedule  C  (Service  Provider  Information)  is  required 
when  the  Form  5500  is  filed  for  a  large  plan,  MTIA, 
103-1 2  IE  or  GIA  and  (1 )  any  service  provider  who 
rer>dered  services  to  the  plan  during  the  plan  year 
received  $5,000  or  more  in  compensation,  directly 
or  irKlirectly  from  the  plan  or  (2)  an  accoumant 
and/or  actuary  has  been  terminated.   For  additional 
information,  see  the  Schedule  C  instructions. 

Schedule  D  (Participating  Plan/DFE  Schedule)  is 
required  when  the  Form  5500  is  filed  for  an 
employee  benefit  plan  with  investments  in  one  or 
nK>re  DFEs;  or  for  a  Form  5500  filed  for  a  DFE.   See 
ttie  instructions  for  the  Schedule  D  (Form  5500). 

Schedule  Q.  (Financial  Transaction  Schedules). 
Parts  I  and  H  (Loans,  Leases,  and  Fixed  Income 
Obligations)  is  required  when  the  Form  5500  is  filed 


for  a  large  plan,  MTIA,  103-1 2  IE  or  GIA  and  the 
Schedule  FIN  requires  tt>e  reporting  of  certain  loans, 
leases,  and  fixed  income  obligations  in  default  or 
determined  to  be  uncollectible.   Part  Nt  (Non- 
Exempt  Transactions)  is  required  for  large  plans, 
MTIAs,  and  GIAs  to  report  norvexempt 
transactiorts.   See  the  instructions  for  the  Schedule 
G  (Form  5500). 

Schedule  P  (Anrnjal  Return  of  Fiduciary  of  Employee 
Benefit  Trust)  is  required,  for  tt>e  plan  year  in  which 
the  trust  year  ends,  by  any  fiduciary  (trustee  or 
custodian)  of  an  organization  tttat  is  qualified  urtder 
Code  section  401  (a)  and  exempt  from  tax  under 
Code  section  501  (a)  who  wants  to  protect  the 
organization  under  the  statute  of  limitations 
provided  in  Code  section  6501  (a).   See  the 
instructions  for  the  Schedule  P  (Form  5500). 
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ERISA  COMPLIANCE  QUICK  CHECKLIST 

Contpiiance  with  the  Employee  Retirement  Income  Security  Act  (ERISA)  begins  with  knowing  the  rules. 
Plan  administrators  and  other  plan  officials  can  use  this  checklist  as  a  quick  diagnostic  tool  for  assessing  a 
plan's  compliance  with  certain  important  ERISA  mies;  it  is  not  a  complete  description  of  all  ERISA's  rules 
and  ft  is  not  a  substitute  for  a  comprehensive  compiiar>ce  review.   Use  of  this  checklist  is  voluntary,  and  it 
should  not  be  filed  with  your  Form  5500. 

K-you  answw  "No"  to  any  of  the  questions  below,  you  should  review  your  plan's  operation*  becauaa  you 
may  not  be  in  ful  complance  «vHh  ERISA's  requirements. 

1 .  Have  you  provided  plan  participants  with  a  summary  plan  description,  summaries  of  8f>y  nr>aterial 
modifications  of  the  plan,  and  annual  summary  financial  reports  that  tell  participants  what  the 
pian  provides  arK)  how  it  operates? 

2.  Do  you  maintain  copies  of  plan  documenu  at  the  principal  office  of  the  plan  administrator  for 
examination  by  participants  arxl  beneficiaries? 

3.  Do  you  respor>d  to  written  participant  inquiries  for  copies  of  plan  documents  and  information 
within  30  days? 

4.  Does  your  plan  include  written  procedures  for  making  berwfit  claims  and  appe8lir>g  denied  claims, 
and  are  you  complying  with  those  procedures? 

5.  Is  your  plan  covered  by  a  fidelity  bor>d  against  losses  due  to  fraud  or  dishonesty? 

6.  Are  the  plan's  investments  dh^ersified  so  as  to  minimize  the  risk  of  large  k>sses? 

7.  If  the  plan  permits  participants  to  select  the  investnwnts  in  ttteir  plan  accounts,  has  ttie  plan 
provided  tfiem  with  enough  information  to  make  informed  decisions? 

8.  Has  a  plan  official  determined  that  the  investments  are  prudent  and  solely  in  the  interest  of  tfte 
plan's  participants  and  beneficiaries,  and  evaluated  the  risks  associated  with  plan  investments 
before  making  the  investments? 

9.  Did  the  employer  or  ottier  plan  sponsor  serxl  participant  contributions  to  the  plan  on  a  timely 
basis? 

10.  Did  the  plan  pay  participant  benefits  on  time  and  in  the  correct  amounts? 

If  you  answer  "Yes"  to  any  of  the  questions  below,  you  should  review  your  plan's  operations  because 
you  may  not  bo  in  fuN  compfance  with  ERISA's  requirements. 

1 .  Has  the  plan  engaged  in  any  financial  transactions  with  persons  related  to  the  plan  or  any  plan 
official,  for  example,  has  the  plan  made  a  loan  to  or  participated  in  an  investment  with  tt>e 
emptoyer,  company  officer,  or  plan  trustees? 

2.  Has  any  plan  official  used  the  assets  of  the  plan  for  his/her  own  interest? 

3.  Have  plan  assets  been  used  to  pay  expenses  that  were  not  authorized  in  the  plan  document,  were 
not  necessary  to  the  proper  administration  of  the  plan,  or  were  more  than  reasonable  in  amount? 

If  you  need  help  answering  these  questions  or  want  addhional  giMance  about  ERISA  requirements,  a  plan 
official  should  contact  th*  U.S.  Departmant  of  Labor  Pension  and  Welfare  BenefHs  Administration  office  In 
your  region  or  consult  with  the  plan's  legal  counsel  or  professional  employee  benefit  advisor. 
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g^j?-^!^!^,,°*?jqy ^«^^^  and  Prirudpal  Product  or  Sefvica  Th,..  industry  tit.^  ^  dfimtion.  .r.  t^. 

?L?r^  A2    ^'^.r?"**'.  '**'^^— "  '**'*^  «***  «««««•  for  CofpoMkM.  Mithorizad  by  th.  RMulMory  «td  Stmrnticl  Arwh^ 


FeraMry.  FWrinfl  k  HiMlr« 
111000       Crop  Production 
112000       Animal  Production 
116000       Support  ActivWM  lor  AgricuHiira  a 

Fomtry 
116000*     FoTMtry  a  Loggina,  FWrino.  Himbig 

ftTnmping 


211110      Oil  a  Gm  Extraction 
212110      CoriMii^ng 
212200       MMalOraMMng 


212310 
212320 


2123SO 
213110 


221100 

221210 
221300 


Ston.  Mining  a  Quarrying 

Swid.  Gravol,  Ctoy,  a  Cw«nic  a 

HafTKtory  Minwali  Minmg  a 

Quarrying 

Othar  Non-MataHc  Minaral  Mining  a 

Quarrying 

Suppon  Activitiaa  (or  Mining 


Elactric  Powar  Ganaratioii. 
Transmisaion  &  Olatribulion 
NMural  Ga»  Distribution 
Watar,  Sawaga  &  Othar  SyatMiia 


Lartd  Subdivision  and  Land 

Davalopmant 

neaidential  BuMding  Conatruction 

Nonraaidantial  Building  Conatiuction 

Haavy  Conatfuction 


■  Ttada  CaMiactova 
2351 10       Plumbing.  llMtirig  a  A<r-CondWo»*»g 

Contractors 
235310       Elactrical  Contractors 
236000*     Al  Othar  Spactal  Trada  Contractors 


233110 

233200 
233300 
234000 


Focfl  Mmincturing 

311110       Animal  Food  Mfg 

31 1200       Gram  S  OHissd  MWng 

311300       Sugar  a  Contactionary  Product  Mfg 

311400       Fnjil  a  VagataMa  Praaarving  a 

Spaciaky  Food  Mfg 
31 1 500       Dairy  Product  Mfg 
31 1 600       Meat  Product  Mfg 
31 1 700      Saafood  Product  Praparwion  a 

Packaging 
311S00       Bakarias  a  Tortila  Mfg 
311900       Othar  Food  Mfg 


« •  and  Tobacco  Product .. 
312110       Soft  Drink  a  lea  Mfg 
3121SO*     Alcoholic  Bavaraga  Mfg  . 
Winarias,  and  Diatiaaftes) 
312200       Tobacco  Mfg 


T. 

313000       TaxtilaMilla 
314000       Taxtils  Product  Mils 


I  Manufacturing 
315100      Apparal  Knitting  MiNs 

315220       Mwt-s  a  Bays- Cut  a  Sm»  AppMl 

Mfg 
315230      Woman's  a  Giris' Cut  a  Saw  Apparri 

Mfg 
318280*    Othar  Cut  a  Saw  AppaMt  Mfg  wid 

Contractors 
315900      Appw^slArniinliiaottwri 


321110 
321210 

321900 


322100 
322200 
323100 


SawmMs  a  Wood  Praawvatien 
Vanaar.  Plywood,  a  Englnaarad 
Wood  Product  Mfg 
Othar  Wood  Product  Mfg 


3241 10 
324180* 


fHrip.  Pspw.  a  Papatboaid  MHs 
Convwtad  Papar  Product  Mfg 
Printing  8  fWatad  Support  Activitias 

and  Coal  Products  MaiulMturtng 
Pistfolaum  naWnarlaa 
Othar  f%trolsum  a  Coal  Produeu 
Mfg,  axcpt  Patrolaum  Rafinarias 


and  Bactronic  Product  HlMufaciuili^ 
Compute  8  PwiphwH  Eguip  Mfg 
Samiconductor  8  Othar  Bactranic 
CoRipoficnc  Mf9 
334510      Nav<gMional.  Maaturtng.  Madh^l.  8 
Control  Inatnimants  Mfg 
Mfg  8  Raproducing  Magnetic  8  Optid 


334110 
334410 


334610 


334800* 


Communication.  Audio 
Mfg 


snd  Vidao  Equip 


325100 
325200 

325300 

325410 
325500 

325600 

325900 


326100 
326200 


r  Products  Manufaciwtag 
naatiss  Product  Mfg 
fkjbbar  Product  Mfg 


noduct  I 
327100       day  Product  8  Nafractory  Mfg~ 
327210      Gtaaa  8  Glaaa  Product  Mfg 
327300       Camani  8  ConcMta  Product  Mfg 
327800*     Urn..  Gypaum  8  Othar  Hontmmc 
wmtntni  Product  Mfg 


331500 

331600* 

331700* 


Foundrias  (farrous  and  nonfarrous) 
Farrous  Matal  8  Farroaloy  Mfg 
Nonfarrous  Matal  Production  8 


332110 
332300 

332400 

332700 

332810 

332980* 


Forging  8  Stamping 

ArchMwtural  8  Stnjctural  MM.I8 

Mfg 

Boflar,  Tank.  8  Shipping  Containw^ 

Mfg 

MKhin.  Shopa.  Tuntsd  Product.  8 

Scraw.  Nut  8  Bait  Mfg 

Coating.  Engraving.  Haat  Traating.  8 

AMad  ActivltiM 

Cuttary  8  fynt  Tool,  Hardwara, 

Spring  8  Wire  Producu  8  Ottar 

Fabricated  Metal  Product  Mfg 


333100 

333200 

333310 


333410 


333510 
333610 


Agricultura,  Conatruction,  8  Mining 
MacNnary  Mfg 
Industrial  Machinery  Mfg 
VtoHtng.  Commercial  Laundry, 
Office,  Photographic.  Photocopying 
a  Othw  Sarvic  Induatry  8 
Commerciel  Mechinery  Mfg 
Vemiation.  Heating.  Air-Conditiontng 
8  Commercial  Refrigeration  Equip 
Mfg 

Metahwofking  Machinery  Mfg 
Engine.  Turbina  8  Powar 
Trwamiaaian  Equip  Mfg 


335200 
335800 


Household  Appliance  Mfg 

AN  Othar  Bwtricai  Equip  8  ConvwNnt 
Mfg 


Baaic  Chamicel  Mf  g 

Resin,  SynthMic  Rubb.r,  8  Artifictai 

8  SynlhMic  Fibws  8  FHamania  Mfg 

PMticida,  Fertibar  8  Other 

Agricukural  Chemical  Mfg 

Fharmacautical  8  Madicina  Mfg 

PMnc  Coating,  Adheaiwe.  8  SMiani 

Mfy 

Soap.  Claening  Compound  8  Toilat 

Preparation  Mfg 

Ottw  Chemical  Product  Mfg 


TianepamUim  Equipment  Manufacluik^ 
336410       Aerospace  Product  8  Parts  Mfg 
336610       Ship  8  Boat  Biaiding 
336700*     Motor  Vehicles.  Trailer,  and  Parts  I 
336800*     Railroad  Rdkng  Stock  and  Othar 
Tranaportation  Equip  Mfg 


Fiwdture  and  nilin<  Product  Manufamakig 
337000       Furniture  8  Raleted  Product  Mfg 


339110 
339900 


Medical  Equipment  8  Si»p»es  Mfg 
Othw  Misc  Mfg 


421100       Motor  Vehicle  8  Motor  VMMe  Part  a 

Supplies  Wholssslirs 
421200       Furniture  8  Home  Furnishing 

Wholesalers 
421300      ' — ' — ^ '^ — »— -^  nn  rflsisiials 

Wlioleaalsre 
421400      Profwalonal  8  Commardal  Equip  8 

SuppHae  Wftoleealars 
421500       Metal  8  Mineral  lexcapt  Petroleumi 

Wfioiaaalere 
421600       Electrical  Goods  Wholesalen 
421700       Hardware.  8  Pkxnbmg  8  HMtir«  Equ^ 

8  Supplies  Wholesalers 
421800       Machmery.  Equip  8  SuppHaa 

Wholes  sleri 
421900      Mlac  Ourabla  Goods  Whoiaisleri 


422100 
422210 


422300 

422400 
422500 
422600 
422700 

822900 

422900 


Paper  8  Paper  Product  Wholeeelers 
Dnjg,  Drug  Piopiiemiea  8  Oruggiats' 
Sundries  Wholes sisri 

Appwal.  Piece  Goods.  8  Notiorw 

Wholeaelers 

Grocery  &  Relaied  Product  Wttolesaian 

Ferm  Product  Raw  Material  Whotaaatan 

Chemical  8  AWad  Products  — ir'iisail 

PKToleuma  Petroleum  Products 

Wholssslsrs 

Bear.  Wine.  8  Oistiled  Alcoholic 

Bavwaga  Whelaaalare 

Mlac  Nondurable  Goeda  Whalssalars 


Tnda 
441100       Automobile  Dealers 

Othar  Motor  Vehicle  Oaslsrs 

Automotive  Parts.  Acceaaoriaa  8  Ta. 

Stores 

Furniture  8  Home  Furnishings  Stoi.. 

ElMWorWcs  8  Applience  Storaa 

Building  Materiel  8  Garden  Equip  a 


441200 
441300 

442000 

443100 


316210 
31 


^O0TWW  MIy 


3X3900      Othar  General  Purpeae  Mact^wy 


6808*     Laathw  Taraabig  a  OMiar  LaMtwr  a 


445100  Orooary  Stores 

445200  SpMiaity  Food  Stores 

448300  Beer.  Wine  8  Liquor  Staiw 

446100  HaM«  8  Pwaenal  Care  StMa. 

447100  Gasoina  StMlarw 
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44*000 

481000 

4S2O0O 
4S3000 
4S4000 


OotNng.  S^M,  Jawatry.  Lugoag*  and 

Laattiar  Goods  Storas 

Sporting  Goods.  Hobby.  Book  «  Muaie 

Stofas 

Ganaral  Marchandiia  Storaa 

Miac  Stwa  f>attilari 

Wonatofa  Ratailars  lincludas  Mait- 

Ocdar.  Elaaronk:  Shopfiing,  Vanding 

MacNnaa.  and  Fual  Oaalaril 


Coda 
525800* 


Tiana^ 
481000 
482110 
483000 


tMlan  4  VVvahouaino 


489000 


487000 
488000 
492000 

493100 


Air  Tranaportation 

Rail  Tranaportation 

Watar  Transportation 

Truck  Transportation 

Tranait  &  Ground  Paaaangar 

Tranaportation 

Wpatna  Tranaportation 

Scantc  ft  Sightsaaing  Transportation 

Support  Activitios  >ar  Transportation 

Couriars  ft  Manangan 

Warahouamg  ft  Storaga  FadMias 


Nawspspor  PuMWiara 
PariodKal  Pubtahars 
Book  Pubashars 

Databaaa.  Ovactory,  Graating  Cards, 
and  OKw  PuMitfiars 

f  I  *»       ■     I    t%  >■  ir  ■  ii  ■  iM 


S1 11 10 
S11120 
S11130 
S11180* 

S11210 


and  Sound  I 
512100       Motion  Pictura  ft  Vtdao  mduslnas 
512200       Sound  Racording  Industnas 

swd  Talamiisiaadcallnrw 
Radio  ft  Trilavision  Broadcaating 
CaMa  Natworks  ft  Program 
DIsuibution 

Paffing.  CaNuiar.  SataMa.  and  Ottiar 
TalaeonunurHcations 


513100 
513200 

S13300 
814000 


Naws  Syfvacalas, 
MormaHon  ft  Data 
Sarvicas 


Ubrariaa.  On^Jna 


522120 
922130 
922180* 


Savinga  Inatilutiona 

CiadR  Unions 

Connnarcial.  Privala  and  IndustrW 


idMla 


522210 
922220 
922292 
522297* 


922300 


Cradit  Card  Isauing 

Salas  Financing 

NaalEatata  Cvadtt 

Canaumar  Landbig.  Intamational  Trada 

RnaiKing  arvl  Ottiar  NorvOapoaitory 

Crsdn  knarmadiation 

Activnies  Ralatad  to  Cradit 
brtarmodialion 


CoMWPiodny  Contracta  ft  Oviar 

dtadanft  I 


923300*     Sacuritiaa  Brokars  ft  Daalars.  Portfolio 

Managamant.  and  Ralatad  Actnritiaa 
5234O0*     Commodftiss  Brokars  ft  Ooalars 
523800*      All  Ottisr  Financial  Invmtmsnt 
Acbvitiaa  ft  Exchangas 


tCanlataftI 
S24V40*     Omct  Ufa.  llaafch.  and  Madteal 

hiauiaina  ft  Rainauranca  Canlara 
924190*     Oiract  Inauranca  ft  Rainauranca 
laxcapt  Ufa,  HaaWi  ft  Madlcsl) 
Carriars 

Agandaa.  Brokaragaa  ft  Ottiar 
Inauranca  Ralatad  Activitiaa 


IU.S. 


824200 


Funds.  TiiMia  ft  Otfiar 

OldVl 

825910       Opon-End  Invastmani  Funds 

925930       Raal  Estata  IniraaWiaW  Tiuats 


Al  Ottiar  Funda.  Tniats.  ft  Othar 


813000       Raiglous.  GrantmaUng.  Civic,  ft 

Prottasalonal  ft  SimNar  Organiiationa 


999999       Unclassifisd  EstaMisNnanl* 


531100 
531210 

531300 


Laaaors  of  Raal  Estata 

Officaa  of  Raal  Estata  Agants  ft 

Brokars 

Raal  Estata  Proparty  Managars. 

Appraisars.  ft  Othar  Activitias 

Ralatad  to  Raal  Estata 


532000 

533110 


541100 
541211 

541218* 

541300 

541500 

541600 

541800 
542100* 


Raittal  ft  Laaalng  Sarvicaa 

Ownors  ft  Lasaors  of  Othar  Noo- 
Finsncisl  Assats 

Sdanttflc  ft  Tadinical  Sarvteaa 
Lagal  Somcas 
Officas  of  Cartifiad  Pubkc 
Accountants 

Tax  Praparation.  Bookkaaplng. 
Payro*  and  Othar  Accounting 
Sarvicaa 

ArcNCacttiral,  Cnginaaring  ft  Ralatad 
Sarvicaa 

Computar  Systama  Oasign  ft  Ralatad 
Sarvicas 

Managamant.  Sciantific  ft  Tacfwacii 
Consulting  Servicss 
Advemsmo  ft  Raistad  Sarvicaa 
Intarior,  industnsl,  ft  Graphic  Oaatgn, 
Sciantific  ft  Markating  flasssrch. 
Photographic,  Vatahnary  ft  Ottiar 
Protaaalonal.  ScianMfic  ft  Tachnlcal 


551111       Officaa  of  Bank  Holding  Companlaa 
S5U12       Officas  of  Othar  HoMhig  Companisi 


AdmMavaMnaft  St^pert, 


Minigi 


M» 


581000       Adminiatrativa  ft  Support  Sarvicaa 
562000       Wasta  Managamant  ft  Ramadtotlon 
Sarvicaa 


Educational  Sarvicaa 


611000 


HaaMh  C«a  ft  SodM  / 

621110       Officas  of  Physiciana 

621210       Officas  of  Daniists 

621 30O       Officas  of  Othar  Haalth  PiactHiunats 

621480*     Outpatiant  Cara  Cantars  (axcapt 

HMO  Madlcsl  Cantars) 
62 1 49 1        HMO  Mo<lical  Cantars 
621510       Madical  ft  Diagnostic  Laboratoriaa 
621800*     Othar  Ambulatory  and  Homa  HaaMi 

Cara  Sarvicas 


622000 
623000 
624000 


Nursing  ft  Kasidsntlsl  Cara  Faciitiaa 

Social  Assistanca  (itiduding  CMd 
Day  Cara  Sarvicas) 


Arts, 
711000 

712100 

713000 


721000 
722000 

(Miar 


Emartalnfiiant  ft  Racraasioft 


Part orming  Arts.  Spoctstor  Sports  ft 

Ralatad  Induathaa 

Muaaumi.  Historical  Sitaa  ft  Similar 

Institutions 

Amuaamant,  GambNng  ft  Racraation 

Indiatrlaa 


Accommodatian 
Fooilaarylcaa  ft  DrinUng 


811100 
811800* 


AutomoUva  Rapair  ft  Maintananoa 
Al  Othar  Rapair  ft  Maintananca 


812000       Parsonal  ft  Laundry  Sarvicaa 
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Dapartmwit  of  Labor 

Pension  and  Welfare 
Benefits  Administration 

Instructions  for  Schedule  A 

(Form  5500) 
Insurance  Information 

VRtSA  'nfers  to  the  Emptoyee  Retirement  Income  Security  Act  of  1974. 


General  Instructions 
Who  Must  File 

The  Schedule  A  must  be  attached  to  the  Form 
5500  for  every  defined  benefit  pension  plan, 
defined  contribution  pension  plan,  welfare  benefit 
plan,  and  DFE  (except  CCT  or  PSA)  where  any 
benefits  under  the  plan  or  DFE  are  provided  (or 
investments  are  managed)  by  an  insurance 
company,  insurance  service,  or  other  similar 
organization  during  the  plan  or  DFE  year.    See  the 
Form  5500  instructions  for  Direct  Rling  Entities 
(DFEs). 

Check  the  appropriate  box  on  Part  II,  line  8  of  the 
Form  5500  and  enter  the  total  number,  if  any 
Schedules  A  have  been  attached. 

Specific  Instructions 

Urtes  A,  B.  C  and  D.  -  This  information  should  be 
the  same  as  reported  in  Part  !l  of  the  Form  5500 
to  which  this  Schedule  A  is  attached. 

Include  only  the  contracts  issued  to  the  plan  or 
DFE  for  which  this  return/report  is  being  filed. 
Information  on  the  Schedule  A  must  be  for  the 
plan  year  reported  on  the  Form  5500  (including  a 
short  plan  year)  unless  the  contract  began  or 
ended  within  the  plan  year,  in  which  case  the 
information  should  pertain  to  the  period  within  the 
plan  year  during  which  the  contract  was  effective. 

Caution:  Do  not  enter  Schedule  A  mfonrtation  for 
the  insurar}ce  contract  or  policy  year. 


Part  I  -  Summary  of  Alt  Insurance  Contracts 

Column  1(c).  -  Enter  the  numtwr  assigned  by  the 
National  Association  of  Insurance  Commissioners 
(NAIC)  to  the  insurance  company.  If  none,  enter 
"0000". 

Column  1(e).  -  Sirw:e  coverage  may  fluctuate  durir>g 
the  year,  the  administrator  should  estimate  the 
number  of  persons  that  were  covered  by  the  policy 
or  contract  at  the  end  of  the  plan  year.   Where 
contracts  covering  individual  employees  are 
grouped,  compute  entries  as  of  the  end  of  the  plan 
year. 

Column  2(c).  •  Report  all  sales  commissions 
regardless  of  the  identity  of  the  recipient.   Do  not 
report  override  commissions,  salaries,  bonuses, 
etc.,  paid  to  a  general  agent  or  manager  for 
managing  an  agency,  or  for  performing  other 
administrative  furtctions. 

Column  2(d).  -  Fees  to  t>e  reported  represent 
payments  by  insurance  carriers  to  agents,  brokers 
and  other  persons  for  items  other  than  commissions 
(e.g.,  service  fees,  consulting  fees,  and  finders 
fees).   Fees  paid  by  insurance  carriers  to  persons 
other  than  agents  and  brokers  should  be  reported 
here,  NOT  in  Parts  II  and  III  on  Schedule  A  as 
acquisition  costs,  administrative  charges,  etc 

Note:  For  purposes  of  item  2,  commissions  and 
fees  include  amounts  paid  by  an  insurance  company 
on  the  basis  of  the  aggregate  value  (e.g,  .policy 
amounts,  premiums)  of  contracts  or  policies  (or 
classes  thereof)  placed  or  retained.    The  amount  lor 
pro  rata  share  of  the  total)  of  such  commissions  or 
fees  attributable  to  the  contract  or  policy  placed 
with  or  retained  by  the  plan  must  be  reported  in 
column  (c)  or  (d),  as  appropriate. 
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Caution:  For  plans  and  DFEs  required  to  file 
Schedule  C,  fees  paid  by  employee  benefit  plans  or 
DFEs  to  agents,  brokers,  and  other  persons  are 
also  to  be  reported  on  Schedule  C  (Form  55001. 

Column  2(e).  -  Enter  the  most  appropriate  code: 


1  - 

2- 
3- 
4- 
5- 
6- 
7- 
8- 
9- 


Bank,  Savir>gs  &  Loan  Association,  Credit 

Union  or  ott^r  similar  financial  institution 

Trust  company 

Insurance  Agent  or  Broker 

Agent  or  Broker  other  than  insurance 

Third  party  administrator 

Investment  Company/Mutual  Fund 

Investment  Manager/Adviser 

Labor  union 

Foreign  entity  (e.g.,  an  agent  or  broker, 

bank,  insurance  company,  etc.  not 

operating  within  the  jurisdictional 

boundaries  of  the  United  States) 

Other 


II  -  Investment  and  Annuity  Contract 
Infotnwtion 

Line  3.  -  Enter  the  current  value  for  an  investment 
contract  identified  on  item  6,  e.g.,  a  deposit 
administration  (DA),  immediate  participation 
guarantee  (IPG),  or  guaranteed  investment 
corrtract  (GIG). 

Exception:  This  line  may  be  left  blank  if  (1 )  the 
Schedule  A  is  filed  for  a  defined  benefit  pension 
plan  and  the  contract  was  entered  into  before 
March  20,  1 992,  or  (2)  the  Schedule  A  is  filed  for 
a  defined  contribution  pension  plan  and  the 
contract  is  a  fully  benefit-responsive  contract,  i.e., 
it  provides  a  liquidity  guarantee  by  a  finar>cially 
responsible  third  party  of  principal  and  previously 
accrued  interest  for  liquidations,  transfers,  loans, 
or  hardship  withdrawals  initiated  by  plan 
participants  exercising  their  rights  to  withdraw, 
borrow,  or  transfer  funds  under  the  terms  of  a 
defined  contritHJtion  plan  that  do  rwt  include 
substantial  restrictions  to  participants'  access  to 
plan  funds. 


Line  5a.  -  The  rate  information  called  for  here  may 
t>e  furnished  by  attaching  the  appropriate  schedules 
of  current  rates  filed  with  the  appropriate  state 
insurarKe  department  or  by  providing  a  statement 
regarding  the  basis  of  the  rates. 

Lines  6b  through  6f .  -  Show  deposit  fund  amounts 
rather  than  experience  credit  records  when  t>oth  are 
maintained. 

Part  III  -  Welfare  Benefit  Contract  Information 

Una  7i.  -  Report  a  stop-loss  insurance  policy  whose 
claims  are  paid  to  the  plan  or  which  is  otherwise  an 
asset  of  the  plan.   Note:  Employers  sponsoring 
welfare  plans  that  provide  benefits  exclusively  out 
of  the  employer's  gerteral  assets  may  purchase  a 
stop  loss  policy  for  the  employer  to  facilitate  the 
employer  in  managing  its  risk  associated  with  its 
liabilities  under  the  plan.    These  employer  contracts 
gerterally  are  not  plan  assets  and  are  not  reportable 
on  Schedule  A. 


Department  of  Labor 

Pension  and  Welfare 

Benefits  Administration 


Pension  Benefit 
Guaranty  Corporation 


Department  of  the 

Treasury 

Intcmal  Revenue  Service 

UDSX 

Instructions  for  Schedule  B 
(Form  5500) 

Actuarial  Information 

^RISA '  refers  to  the  Employee  Retirement  Income  Security  Act  of  1974. 
'Code' refers  to  the  Internal  Revenue  Code. 


m 


General  Instructions 
Who  Must  File 

The  employer  or  plan  administrator  of  a  defined 
ber>ef it  plan  that  is  subject  to  the  minimum  fur>ding 
standards  (see  Code  section  412  and  Part  3  of 
Title  I  of  ERISA)  must  file  this  schedule  as  an 
attachment  to  the  Form  5500  or  Form  5500-EZ. 
The  Schedule  8  does  not  have  to  be  filed  if  Form 
5500-EZ  is  not  required  to  be  filed  (in  accordar>ce 
with  the  instructions  for  Form  5500-EZ);  Itowever, 
the  funding  standard  account  for  the  plan  must 
continue  to  be  maintained,  even  if  the  Schedule  B 
is  not  filed. 

Check  the  appropriate  box  on  Part  11,  line  8  of  the 
Form  5500  if  a  Schedule  B  is  attached. 

Lines  A  through  E  and  G  (most  recent  enrollment 
number)  must  be  completed  for  ALL  plans.    If  the 
Schedule  B  is  attached  to  a  Form  5500,  lines  A.  B, 
C  and  D  should  include  the  same  information  as 
reported  in  Part  II  of  the  Form  5500. 

Check  the  box  in  line  F  if  the  plan  has  1 00  or 
fewer  participants  in  the  prior  plan  year.  A  plan 
has  100  or  fewer  participants  in  the  prior  plan  year 
only  if  there  were  1 00  or  fewer  participants  (both 
active  and  nonactive  participants)  on  each  day  of 
the  preceding  plan  year,  taking  into  account 
participants  in  all  defined  benefit  plans  maintained 
by  the  same  employer  (or  any  member  of  such 
employer's  controlled  group)  who  are  also 
employees  of  that  employer  or  member.  Nonactive 
participants  include  vested  terminated  and  retired 
employees. 

All  defined  t>er>efit  plans,  regardless  of  size  or 
type,  must  complete  and  file  Part  I.   Part  II  must 
be  filed  for  all  plans  other  than  those  specified  in  1 
and  2  below: 

1 .  Part  11  should  not  be  filed  for  multiemployer 
plans  for  which  t>ox  2  in  line  E  is  checked. 

2.  Part  II  should  not  be  filed  for  plans  that  have 


1 00  or  fewer  participants  in  the  prior  plan  year  as 
described  above. 

In  addition,  please  note  that  RPA  '94  refers  to  the 
Retirement  Protection  Act  of  1 994  and  that  OBRA 
'87  refers  to  the  Omnibus  Budget  Reconciliation 
Act  of  1987. 

NotB:  (1)  For  split-funded  plarts.  the  costs  arnl 
contributions  reported  on  Schedule  B  should  include 
those  relating  to  both  trust  funds  and  insurance 
carriers.  (2)  For  plans  with  fundirtg  standard 
account  amortization  charges  and  credits  see  the 
instructions  for  lines  9c,  9j,  12/,  and  13i,  as 
applicable,  regarding  attachment. 

Statemant  by  Enrolled  Actuary 

An  enrolled  actuary  must  sign  Schedule  B.  The 
signature  of  the  enrolled  actuary  may  be  qualified  to 
state  that  it  is  subject  to  attached  qualifications. 
See  Income  Tax  Regulations  section  301 .6059-1  (d) 
for  permitted  qualifications.  If  the  actuary  has  not 
fully  reflected  any  final  or  temporary  regulation, 
revenue  ruling  or  notice  promulgated  under  the 
statute  in  completing  the  Schedule  B,  check  the 
box  on  the  last  line  of  page  1 .  If  this  box  is 
checked,  indicate  on  an  attachment  whether  an 
accumulated  fundir>g  deficiency  or  a  contribution 
that  is  not  wholly  deductible  would  result  if  the 
actuary  had  fully  reflected  such  regulation,  revenue 
ruling  or  notice.  A  stamped  or  machine  produced 
signature  is  not  acceptable.  The  most  recent 
enrollment  number  must  be  entered  in  line  G.  In 
addition,  the  actuary  may  offer  any  other 
comments  related  to  the  information  contairted  in 
Schedule  B. 

Specific  instructions 

Parti 

Una  1 .  -  All  entries  must  be  reported  as  of  the 
valuation  date. 

Una  la.  -  Actuarial  Valuation  Date.  -  The  valuation 
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for  a  plan  year  may  be  as  of  any  date  in  the  plan 
year,  including  the  first  or  last  day  of  the  plan 
year.  Valuations  must  be  performed  within  the 
period  specified  by  ERISA  section  1 03(d)  and  Code 
section  412(c)(9). 

Line  IWI).  -  Current  Vakia  of  Assets.  •  Enter  the 
current  value  of  assets  as  of  the  valuation  date. 
The  current  value  Is  the  same  as  the  fair  market 
value.  Oo  not  adjust  for  items  such  as  the  existing 
credit  balance  or  the  outstanding  balances  of 
certain  amortization  bases.  Contributions 
designated  for  1 99X  should  not  be  included  in  this 
amount.  Note  that  this  entry  may  be  different  than 
the  entry  in  line  2a.  Such  a  differer>ce  may  result, 
for  example,  if  the  valuation  date  is  not  the  first 
day  of  the  plan  year,  or  if  insurance  contracts  are 
excluded  from  assets  reported  on  line  1b(1)  but 
not  on  line  2a. 

Assets  that  are  not  available  to  provide  defined 
benefits  under  the  plan,  such  as  rollover  amounts, 
other  assets  held  in  individual  accounts,  and  assets 
held  in  Code  section  401  (h)  accounts  that  are 
irrevocably  committed  to  pay  health  benefits, 
should  not  be  included  on  line  1  (b)(1 )  regardless  of 
whether  they  are  reported  on  the  Form  5500. 
Schedule  FIN  or  FIN-SP,  or  the  Forni  5500-EZ. 
Additionally,  asset  and  liability  amounts  must  t>e 
determined  in  a  consistent  manner.   Therefore,  if 
the  value  of  any  insurance  contracts  has  been 
excluded  from  ttw  amount  reported  on  line  1b(1), 
liabilities  satisfied  by  such  contracts  should  also  be 
excluded  from  the  liability  values  reported  on  lines 
led),  1c(2),  1d(2),  and  1d(3). 

Una  1b<2).  -  ActuarW  Vakia  of  Assets.  -  Enter  the 
value  of  assets  determined  in  accordance  with 
Code  section  412(c)(2)  or  ERISA  section 
302(c)(2).  Do  not  adjust  for  items  such  as  the 
existir>g  credit  balance  or  the  outstanding  balances 
of  certain  amortization  bases,  and  do  not  include 
contributions  designated  for  1 99X  in  this  amount. 


Line  1c(1).  -  Accrued  Liability  for  Immediate  Gain 
IMethods.   Complete  this  line  only  if  you  use  an 
immediate  gain  method  (see  Rev.  Rul.  81-213, 
1981-2  C.B.  101,  for  a  definition  of  immediate 
gain  method). 

Lines  1c(2)(a),  (b),  arKi  (c).  -  Information  for  Plans 
Using  Spread  Gain  Methods.  -  Complete  these 
lines  only  if  you  use  a  spread  gain  method  (see 
Rev.  Rul.  81-213  for  a  definition  of  spread  gain 
method). 

Una  1c<2Ha).  •  Unfunded  UaUHy  for  Methods 
vwith  Bases.  Complete  this  line  only  if  you  use  the 
frozen  initiai  liability  or  attained  age  normal  cost 


mettKxJ. 

Unas  1c(2)(b)  and  (c).  -  Entry  Aga  Normal  Aceniad 
UabBity  artd  Nomrtal  Cost.  -  For  spread  gain 
methods,  the  full  funding  limitation  is  calculated 
usir>g  the  entry  age  normal  method  (see  Rev.  Rul. 
81-13,  1981-1  C.B.  229). 

Line  1d(1).  •  Amount  Exdudad  from  Current 
UabiHty.  -  In  computing  current  liability  for  purposes 
of  Code  section  41 2(1)  (but  rK>t  for  purposes  of 
Code  section  412(c)(7)),  certain  service  is 
disregarded  under  Code  section  412(l)(7)(0)  artd 
ERISA  section  302(d)(7)(0).  If  the  plan  has 
participants  to  whom  those  provisions  apply,  only  a 
percentage  of  the  years  of  service  before  such 
individuals  became  participants  in  the  plan  is  taken 
into  account.  Enter  the  amount  excluded  from  RPA 
'94  current  liability.  If  an  employer  has  made  an 
election  under  Code  section  412(l)(7)(D)(iv)  not  to 
disregard  such  service,  enter  zero.  Note  that  such 
an  election,  once  made,  cannot  be  revoked  without 
the  consent  of  the  Secretary  of  the  Treasury. 

Lines  1d(2)(a)  and  1d(3)(a)  -  RPA  '94  Current 
LiabMty  and  OBRA  '87  Current  Liability.  -  All  plans 
regardless  of  the  number  of  participants  must 
provide  the  information  indicated  in  accordar>ce 
with  these  ir^structions.  The  interest  rate  used  to 
compute  the  RPA  '94  current  liability  must  be  in 
accordance  with  guidelines  issued  by  the  IRS,  using 
ttie  90%  to  10X%  interest  rate  corridor  of  Code 
section  41 2(l)(7)(C)(i)  for  plan  years  t>eginning  in 
199X.   The  RPA  '94  current  liability  must  be 
computed  using  the  1983  G.A.M.  mortality  table 
for  non-disabled  lives  published  in  Rev.  Rul.  95-28, 
1995-1  C.B.  74,  ar>d  may  be  computed  taking  into 
account  the  mortality  table  for  disabled  lives 
published  in  Rev.  Rul.  96-7,  1996-1  C.B.  59.  The 
OBRA  '87  current  liability  is  the  current  liability  as 
defined  in  Code  section  412(l)(7),  but  computed 
without  regard  to  the  limitation  on  tf>e  interest  rate 
arxl  prescribed  mortality  tables  provided  in  section 
412(I)(7)(C)  as  enacted  by  RPA  '94.  See  Q&A-9(1) 
of  Rev.  Rul.  96-21,  1996-1  C.B.  64,  for  the 
specific  circumstances  under  which  the  OBRA  '87 
current  liability  interest  rate  may  be  different  from 
the  RPA  '94  current  liability  interest  rate. 
Each  other  actuarial  assumption  used  in  calculating 
the  RPA  '94  and  OBRA  '87  current  liabilities  must 
t>e  the  sanf>e  assumptions  used  for  calculating  other 
costs  for  the  funding  standard  account.  See  Notice 
90-11,  1990-1  C.B.  319.  The  actuary  must  take 
irrto  account  rates  of  eariy  retirement  and  the  plan's 
early  retirement  and  turr>over  provisions  as  they 
relate  to  benefits,  where  these  would  significantly 
affect  the  results.  Regardless  of  the  valuation  date, 
RPA  '94  and  OBRA  '87  current  liabilities  are 
computed  taking  into  account  only  credited  service 
through  the  er>d  of  the  prior  plan  year.  No  salary 


00 


scale  projections  should  be  used  in  these 
computations.  Do  not  include  the  expected 
Increase  in  current  liability  due  to  benefits  accruir>g 
during  the  plan  year  reported  in  lines  1d(2)(b)  and 
1d(3)(b)  in  these  computations. 

Unas  1d(2)(b)  and  1d(3)(b).  -  Expected  Increase  in 
Currant  Liability.  •  Enter  the  anH>unts  by  which  the 
RPA  '94  and  OBRA  '87  current  liabilities  are 
expected  to  increase  due  to  benefits  accruing 
during  the  plan  year  on  account  of  credited  service 
and/or  salary  changes  for  the  current  year.  One 
year's  salary  scale  may  be  reflected. 

Una  1d(2)(c).  -  Current  Uability  Computed  at 
Highest  Allowable  Interest  Rata.  -  Enter  the  current 
liability  computed  using  the  highest  allowable 
interest  rate.  All  other  assumptions  used  should  be 
identical  to  those  used  for  lines  1d(2)(a)  and  (b).  It 
is  not  necessary  to  complete  line  1d(2)(c)  if  the 
plan  is  a  multiemployer  plan  or  if  the  plan  had  1 00 
or  fewer  participants  in  the  prior  plan  year. 
Whether  or  not  a  plan  had  1 00  or  fewer 
participants  in  the  prior  plan  year  is  determined  in 
accordarKe  with  the  instructions  under  Who  Must 
FHa  on  page  1 .  This  line  need  not  be  completed  if 
the  actuarial  value  of  assets  (line  1b(2))  divided  by 
the  RPA  '94  current  liability  (line  1d(2)(a))  is 
greater  than  or  equal  to  90%.  However,  if  this  line 
is  not  completed,  sufficient  records  should  be 
retained  so  that  the  current  liability  amount  that 
would  otherwise  have  been  entered  on  this  line 
can  be  computed  at  a  later  time  if  required. 
Unas  1d(2)(d)  and  1d(3)(c).  -  Oo  not  complete 
these  lines  if  Code  section  412(1)  does  not  apply  to 
the  plan  for  this  plan  year  under  Code  sections 
412(l)(1),  412(l)(6),  or  412(l)(9). 

Line  1d(2)(d).  -  Expected  Release  from  RPA  '94 
Current  Liability  for  the  Plan  Year.  -  If  applicable, 
enter  the  expected  release  from  RPA  '94  current 
liability  on  account  of  disbursements  (including 
single  sum  distributions)  from  the  plan  expected  to 
t>e  paid  after  the  valuation  date  but  prior  to  the 
end  of  the  plan  year  (see  also  Q&A-7  of  Rev.  Rul. 
96-21).  This  line  is  applicable  if  the  employer  has 
elected  the  Trartsition  Rule  of  Code  section  41 2 
(l)(1 1 )  for  the  plan  year. 

Una  1d<3)(c).  •  Expected  Release  from  OBRA  '87 
Current  Liability  for  the  Plan  Year.  -  If  applicable, 
enter  the  expected  release  from  OBRA  '87  current 
liability  on  account  of  disbursements  (including 
single  sum  distributions)  from  the  plan  expected  to 
be  paid  after  the  valuation  date  but  prior  to  the 
and  of  the  plan  year  (see  also  Q&A-7  of  Rev.  Rul. 
96-21). 

Una  1d(4).  -  Expactad  Plan  Disbursamants.  -  Enter 
the  amount  of  plan  disbursements  expected  to  be 


paid  for  the  plan  year  (see  also  Q&A-8  of  Rev.  Rule 
96-21  for  plans  for  which  the  Transition  Rule  of 
section  41 2(l)(1 1 )  is  elected). 

Una,  2.  -  All  entries  must  be  reported  as  of  the 
beginning  of  the  1 99X  plan  year.  Lines  2a  and  2b 
should  include  all  assets  and  liabilities  under  the 
plan  except  for  assets  and  liabilities  attributable  to: 
(1)  rollover  amounts  or  other  amounts  in  individual 
accounts  which  are  not  available  to  provide  defined 
benefits,  or  (2)  benefits  for  which  an  insurer  has 
made  an  irrevocable  commitment  as  defined  in  29 
CFR  4001.2. 

Line  2a.  -  Current  Value  of  Assets.  •  Enter  tfie 
current  value  of  net  assets  as  of  the  first  day  of  the 
plan  year.  Except  for  plans  with  excluded  assets  as 
descrit>ed  above,  this  entry  should  be  the  same  as 
reported  on  the  Form  5500  or  Form  5500-EZ.  Note 
that  contributions  designated  for  the  1 99X  plan 
year  are  not  included  on  those  lines. 

Una  2b.  -  RPA  '94  Currant  Uabittty  (beginning  of 
yaar).  -  Enter  the  RPA  "94  current  liability  as  of  the 
first  day  of  the  plan  year.  Do  not  include  the 
expected  increase  in  current  liability  due  to  berwfits 
accruing  during  the  plan  year.  See  tt>e  instructions 
for  lines  1d(2)(a)  and  1d(3)(a)  for  actuarial 
assumptions  used  in  determining  RPA  '94  current 
liability. 

Column  (1 )  -  Enter  the  rHjmt)er  of  participants  and 
ber>eficiaries  as  of  the  beginning  of  the  plan  year.  If 
the  current  liability  figures  are  derived  from  a 
valuation  that  follows  the  first  day  of  the  plan  year, 
the  participant  and  beneficiary  count  entries  should 
be  derived  from  the  counts  used  in  that  valuation  in 
a  manrwr  consistent  with  the  derivation  of  the 
current  liability  reported  in  columns  (2)  and  (3). 

Column  (2)  -  Include  only  the  portion  of  the  current 
liability  attributable  to  vested  benefits. 

Column  (3)  -  Include  the  current  liability  attributable 
to  all  benefits,  both  vested  ar>d  nonvested. 

Une  2c.  -  This  calculation  is  required  under  ERISA 
section  103(d){11).  Do  not  complete  if  line  2a 
divided  by  line  2b(4),  column  (3),  is  70%  or 
greater. 

Una  3.  -  Contributions  Made  to  Plan.  -  Show  all 
employer  and  emptoyee  contributions  for  the  plan 
year.  Include  employer  contributions  made  rwt  later 
than  2  months  (or  the  later  date  allowed  urnier 
Code  section  412(c)(10)  and  ERISA  section 
302(c)(10))  after  the  end  of  the  plan  year.  Show 
only  contributions  actually  made  to  the  plan  by  the 
date  Schedule  B  is  signed.  Certain  employer 
contributions  must  be  made  in  quarterly 
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installments;  see  Code  section  41 2(m).  Note  that 
contritxjtions  that  are  made  to  meet  the  liquidity 
requirement  of  Coda  section  412(m)(5)  should  t>e 

reported. 

'^  .  ■ 

Add  the  amounts  in  both  columns  (bj  and  (c)  and 
enter  t>oth  results  on  the  total  hne.  All 
contritHJtions  must  t>e  credited  toward  a  particular 
plan  year. 

Line  4a.  -  Quartariy  Contributions.  -  in  accordarKe 
with  RPA  '94,  only  plans  that  have  a  funded 
currem  liability  percentage  (as  provided  in  Rev. 
Rul.  95-31,  1995-1  C.B.  76)  for  the  preceding 
plan  year  of  less  than  1  GO  percent  are  subject  to 
tfie  quarterly  contritxjtion  requirement  of  Code 
section  412(m)  and  ERISA  section  302(e).  For 
1 997,  the  funded  current  liability  percentage  for 
the  preceding  plan  year  is  equal  to  line  1  b(2) 
(actuarial  value  of  assets)  divided  by  line  1  d(2)(a) 
(RPA  '94  current  liability),  both  lines  as  reported 
on  the  previous  year's  Schedule  B  (Q&A-3,4  and  5 
of  Rev.  Rul.  95-31,  also  provide  guidar>ce  on  this 
computation). 

Line  4b.  -  Multiemployer  plans,  plans  with  funded 
current  liability  percentages  (as  provided  in  Code 
section  412(m)(1))  of  100  percent  or  more  for  the 
preceding  plan  year,  and  plans  that  on  every  day 
of  the  preceding  plan  year  had  1 00  or  fewer 
participants  (as  defined  under  Who  Must  File)  are 
not  subject  to  the  liquidity  requirement  of  Code 
section  412(m)(5)  and  ERISA  section  302(e)(5) 
and  should  not  complete  this  lir>e.  See  Q&A's  7 
through  1 7  of  Rev.  Rul.  95-31  for  guidance  on  the 
liquidity  requirement.  Note  that  a  certification  by 
the  enrolled  actuary  must  be  attached  if  the 
special  rule  for  nonrecurring  circumstances  is  used 
(see  Code  section  412(m)(5)(E)(ii)(ll)  and  Q&A-13 
of  Rev.  Rul.  95-31). 

If  the  plan  has  a  liquidity  shortfall  for  any  quarter 
Of  the  plan  year  (see  Q&A-10  of  Rev.  Rul.  95-31), 
enter  the  amount  of  the  liquidity  shortfall  for  each 
such  quarter.  If  the  plan  was  subject  to  tfie 
Kquidrty  requirement,  t>ut  did  not  have  a  liquidity 
shortfall,  enter  zero.  File  Form  5330  with  the  IRS 
to  pay  the  10%  excise  tax(es)  if  there  is  a  failure 
to  pay  the  liquidity  shortfall  by  the  required  due 
data,  unless  a  waiver  of  ttte  10%  tax  urxler  Code 
section  4971(f)  has  t>een  granted. 

Una  5.  -  Actuarial  Cost  Mettwd.  -  Enter  only  the 
primary  method  used.  If  the  plan  uses  one 
actuarial  cost  method  in  one  year  as  ttie  basis  of 
estat>lishing  an  accrued  liability  for  use  under  the 
frozen  initial  liability  metfH>d  in  subsequent  years, 
answer  as  if  ttie  frozen  initial  liat)ility  method  was 
used  in  ail  years.  The  projected  unit  credit  method 
is  included  in  the  Accrued  t>erMfit  (unit  credit) 


category  of  line  5c.  If  a  method  ottier  than  a 
metfKXJ  listed  in  lines  5a  through  5g  is  used,  checic 
tfie  t>ox  for  lirw  5h  and  specify  the  method.  For 
example,  if  a  modified  irxiividual  level  premium 
method  for  which  actuarial  gains  and  losses  are 
spread  as  a  part  of  future  normal  cost  is  used, 
check  the  t>ox  for  5h  and  describe  the  cost  mettvxl. 
For  ttM  shortfall  method,  check  ttie  appropriate  box 
for  the  underlying  actuarial  cost  method  used  to 
determine  the  annual  computation  charge. 

Changes  in  furKling  methods  include  changes  in 
actuarial  cost  metfiod,  changes  in  asset  valuation  ' 
method,  and  char>ges  in  the  valuation  date  of  plan 
costs  and  liat>iiities  or  of  plan  assets.  Changes  in 
the  funding  method  of  a  plan  include  not  only 
changes  to  the  overall  fundir^  method  used  by  the 
plan  but  also  changes  to  each  specific  method  of 
computation  used  in  applying  the  overall  method. 
Generally,  tt>ese  changes  require  IRS  approval.  If 
tfie  change  was  made  pursuant  to  Rev.  Proc. 
95-51,  1995-2  C.B.  430,  check  yes  in  line  5j.  If 
approval  was  granted  by  either  an  individual  ruling 
letter  or  a  class  ruling  letter  for  this  plan,  enter  the 
date  of  tf>e  applicat>le  rulir^  letter  in  line  5k. 

Line  6.  -  Actuarial  Assumptions.  -  If  gender-based 
assumptions  are  used  in  developing  plan  costs, 
enter  those  rates  where  appropriate  in  line  6.  Note 
that  requests  for  gender-based  cost  information  do 
not  suggest  that  gender-based  benefits  are  legal.  If 
unisex  tables  are  used,  enter  the  values  in  t>oth 
Male  and  Female  lines.  Complete  all  blanks.  Enter 
N/A  if  not  applicable. 

Attach  a  statement  of  actuarial  assumptions  (if  noH. 
fully  described  by  line  6),  ar>d  actuarial  methods 
used  to  calculate  the  figures  shown  in  lines  1  voA  9 
(if  not  fully  descrit>ed  by  line  5). 

Also  attach  a  summary  of  thie  principal  eligibility 
arxl  tMnefit  provisions  on  which  ttie  valuation  was 
based,  an  identification  of  beneftts  not  included  in 
the  valuation,  a  description  of  any  significant 
events  that  occurred  during  the  year,  a  summary  of 
any  changes  in  principal  eligibility  or  benefit 
provisions  sir>ce  the  last  valuation,  a  description  (or 
reasonably  representative  sample)  of  plan  eariy 
retirement  factors,  and  any  change  in  actuarial 
assumptions  or  cost  mett>ods  arxf  justificatior^s  for 
any  such  change  (see  section  103(d)  of  ERISA). 

Also,  include  any  other  information  needed  to  fully 
and  fairiy  disclose  tfie  actuarial  position  of  the  plan. 
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Urte  6a(1).  -  RPA  '94  Current  Uabiiity  Interest 
Rate.  -  Enter  the  interest  rate  used  to  determine 
RPA  '94  current  liability.  For  plan  years  beginning 
in  199X,  the  interest  rate  used  must  not  fall 
outside  the  corridor  of  90%  to  10X%  of  the 
weighted  average  interest  rate  (see  Code  section 
41 2(l)(7)(C)(i)).  The  rate  used  must  be  in 
accordance  with  the  guidelines  issued  by  the  IRS. 
See  Notice  90-1 1  and  Rev.  Rul.  96-21 .  Enter  rate 
to  the  nearest  .01  percent. 

LifM  6a(2).  -  OBRA  '87  Current  UabiHty  interest 
Rate.  -  Enter  the  interest  rate  used  to  determine 
OBRA  '87  current  liability.   The  interest  rate  used 
must  not  fall  outside  the  corridor  of  90%  to  1 10% 
of  tfie  weighted  average  interest  rate.  The  rate 
used  must  be  in  accordance  with  the  guidelines 
issued  by  the  IRS.  See  Notice  90-1 1  and  Rev.  Rul. 
96-21 .  Enter  rate  to  the  nearest  .01  percent. 

Line  6b.  -  Weighted  Average  Retirement  Age.  •  If 

each  participant  is  assumed  to  retire  at  his/her 
rwrmal  retirement  age,  enter  the  age  specified  in 
the  plan  as  normal  retirement  age.  If  the  normal 
retirement  age  differs  for  individual  participants, 
enter  the  age  that  is  the  weighted  average  normal 
retirement  age;  do  not  enter  NRA.  Otherwise, 
enter  tt>e  assumed  retirement  age.  If  the  valuation 
uses  rates  of  retirement  at  various  ages,  enter  the 
nearest  whole  age  that  is  the  weighted  average 
retirement  age.  On  an  attachment  to  Schedule  B, 
list  ttie  rate  of  retirement  at  each  age  and  descrit>e 
the  methodology  used  to  compute  the  weighted 
average  retirement  age,  including  a  description  of 
tf>e  weight  applied  at  each  potential  retirement 
age.  • 

Lirte  6c.  -  Check  Yes,  if  the  rates  in  ttie  contract 
were  used  (e.g.,  purchase  rates  at  retirement). 

Line  6d.  -  Mortality  Table.  -  The  1 983  G.A.M. 
mortality  table  published  in  Rev.  Rul.  95-28  must 
be  used  in  the  calculation  of  RPA  '94   current 
liability  for  non-disat>led  lives.  The  1983  G.A.M. 
mortality  table  published  in  Rev.  Rul.  96-7  may  be 
used  in  the  calculation  of  RPA  '94  current  liability 
for  disabled  lives.  Enter  the  mortality  table  code 
for  non-disabled  lives  used  for  OBRA  '87  current 
liatMlity  (see  instructions  for  lines  1d(2)(a)  and 
1d(3)(a))  and  for  valuation  purposes  as  follows: 


MortalitY  Table 


Code 


1951  Group  Annuity 1 

1971  Group  Annuity  Mortality  (G.A.M.) 2 

1971  Individual  Annuity  Mortality  (I.A.M.) 3 

UP-1984 4 

1 983  I.A.M 5 

1 983  G.A.M , 6 

1983  G.A.M.  (solely  per  Rev.  Rul.  95-28) 7 

UP-1994 8 

Other „ 9 

None 0 

Code  6  itKludes  all  sex-distinct  versions  of  the 
1983  G.A.M.  tat}le  other  than  the  table  published  in 
Ifev.  Rul.  95-28.  Thus,  for  example.  Code  6  also 
would  include  the  1983  G.A.M.  male-only  table 
used  for  males,  where  the  1983  G.A.M.  male-only 
tat>le  with  a  6-year  sett>ack  is  used  for  females. 
Code  9  includes  mortality  tat>les  other  than  those 
listed  in  Codes  1  through  8,  including  any  unisex 
version  of  the  1983  G.A.M.  table  including  ttie 
table  published  by  the  Service  in  Rev.  Rul.  95-6, 
1995-1  C.B.  80. 

Wtiere  an  indicated  table  consists  of  separate  tables 
for  males  and  females,  addT  to  the  female  table 
(e.g.,  1R.  When  a  projection  is  used  with  a  table, 
follow  the  code  with  "P*  and  the  year  of  projection 
(omit  ttie  year  if  ttie  projection  is  unrelated  to  a 
single  calendar  year);  ttie  identity  of  ttie  projection 
scale  should  be  omitted.  When  an  age  setback  or 
set  forward  is  used,  indicate  with  "-"  or "  -f "  and  the 
numt>er  of  years.  For  example,  if  for  females  the 
1 951  Group  Annuity  Table  with  Projection  C  to 
1971  is  used  with  a  5-year  setback,  enter  ' 
1P71-5.*  If  the  table  is  not  one  of  those  listed, 
enter  "9"  with  no  further  notation.  If  the  valuation 
assumes  a  maturity  value  to  provide  the 
post-retirement  income  without  separately 
identifying  the  mortality,  interest  and  expense 
elements,  under "  post-retirement,"  enter  on  line  6d 
the  value  of  $  1 .00  of  monthly  pension  beginning  at 
the  age  stiown  on  line  6b,  assuming  ttie  normal 
form  of  annuity  for  an  unmarried  person;  in  this 
case  enter  'N/A"  on  lines  6e  and  6f . 

Line  6a.  -  Valuation  Liability  Interest  Rata.  -  Enter 
the  assumption  as  to  tt)e  expected  interest  rate 
(investment  return)  used  to  determine  all  the 
calculated  values  with  the  exception  of  current 
liability  and  liabilities  determined  under  the 
alternative  funding  standard  account  (see 
instructions  for  line  8b).  If  ttie  assumed  rate  varies 
with  the  year,  enter  ttie  weighted  average  of  the 
assumed  rate  for  20  years  following  ttie  valuation 
date.  Enter  rates  to  the  nearest  .01  percent. 
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Line  6f .  -  Expanse  Loading.  -  If  there  is  no  expense 
loading,  enter  -0-.  For  instance,  there  would  t>e  no 
expense  loading  attributable  ta  investments  if  the 
rate  of  investment  return  on  assets  is  adjusted  to 
take  investment  expenses  into  account.  If  there  is 
a  single  expense  loading  not  separately  identified 
as  pre-retirement  or  post-retirement,  enter  it  urxJer 
pre-retirement  and  enter      "N/A"  under 
post-retirement.  Where  expenses  are  assumed 
other  than  as  a  percentage  of  plan  costs  or 
liabilities,  enter  the  assumed  pre-retirement 
expense  as  a  percentage  of  the  plan's  normal  cost, 
and  enter  the  post-retirement  expense  as  a 
percentage  of  plan  liabilities.  If  the  normal  cost  of 
the  plan  is  zero,  enter  the  assumed  pre-retirement 
expense  as  a  percentage  of  the  sum  of  the  lines 
9c(1)  arni  9c(2),  minus  line  9j.  Enter  rates  to  the 
nearest  .1  percent. 

Line  6g.  -  Annual  Wittidrawai  Rates.  -  Enter  rates 
to  the  nearest  .01  percent.  Enter  the  rate  assumed 
for  a  new  entrant  to  the  plan  at  the  age  shown. 
Enter  "S*  before  the  rate  if  that  rate  is  different  for 
participants  with  the  same  age  but  longer  service. 
Enter  'U'  before  the  rate  if  all  participarrts  of  that 
age  are  assumed  to  experience  the  same 
withdrawal  rates,  regardless  of  service.  Enter  "C" 
before  the  rate  if  criteria  other  than  service  apply 
to  the  rates  used. 

Una  6h.  -  Salary  Scale.  -  If  a  uniform  level  annual 
rate  of  salary  increase  is  used,  enter  that  annual 
rate.  Ottwrwise,  enter  the  level  annual  rate  of 
salary  increase  that  is  equivalent  to  the  rate(s)  of 
salary  increase  used.  Enter  the  annual  rate  as  a 
percentage  to  the  nearest  .01  percent,  used  for  a 
participant  from  age  25  to  assumed  retirement 
age.  If  the  plan's  benefit  formula  is  not  related  to 
compensation,  enter  N/A. 

Line  6i.  •  Estimated  Investment  Return.  -  Enter  the 
estimated  rate  of  return  on  the  actuarial  value  of 
plan  assets  for  the  1  -year  period  ending  on  the 
valuation  date.  For  this  purpose,  the  rate  of  return 
is  determined  by  using  the  formula  2I/(A  +  B  - 1), 
where  I  is  the  dollar  amount  of  the  investment 
return  urxler  the  asset  valuation  method  used  for 
the  plan,  A  is  the  actuarial  value  of  the  assets  one 
year  ago,  and  B  is  the  actuarial  value  of  the  assets 
on  tt>e  current  valuation  date.  Enter  rates  to  the 
nearest  .  1  percent,  with  negative  amounts  in 
parentheses. 

Note:   Use  the  above  formula  even  if  the  actuary 
feels  that  the  result  of  using  the  formula  does  not 
represent  the  true  estimated  rate  of  return  on  the 
actuariahvalue  of  plan  assets  for  the  1 -year  period 
endirtg  on  the  valuation  date.  The  actuary  may 
attach  a  statement  showing  both  the  actuary's 
estimate  of  the  rate  of  return  and  the  actuary's 
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calculations  of  that  rate. 


List 


Line  7.  -  New  AnK>rtization  Bases  Established. 

all  r>ew  amortization  bases  established  in  the 
current  plan  year  (prior  to  the  combining  of  bases,  if 
bases  were  combined).  Use  the  following  table  to 
indicate  the  type  of  base  established,  and  enter  the 
appropriate  code  ur>der  'Type  of  Base.'  Put 
negative  numbers  (i.e.,  credit  bases)  in  parentheses 
(e.g.,  ($20,000)).  List  amortization  bases  and 
charges  and/or  credits  as  of  the  valuation  date. 
Bases  that  are  considered  fully  amortized  t>ecause 
there  is  a  credit  for  the  plan  year  on  line  91(4) 
should  be  listed. 


m 


Code 


Type  of  Amortization  Base 


1  Experience  gain  or  loss 

2  Shortfall  gain  or  loss 

3  Change  in  unfunded  liability  due  to  plan 
amendment 

4  Change  in  unfunded  liability  due  to  change  in 
actuarial  assumptions 

5  Change  in  unfunded  liability  due  to  change  in 
actuarial  cost  method 

6  Waiver  of  the  minimum  funding  starHJard 

7  Switchback  from  altemative  fur>ding  starwlard 
account 

8  Initial  unfunded  liat>ility  (for  new  plan) 

9  1 50%  current  liability  full  funding  limitation 
base ___^_ 

Una  8a.  -  Funding  Waivers  or  Extensions.  -  If  a 

funding  waiver  or  extension  request  is  approved 
after  the  Schedule  B  is  filed,  an  amer>ded  Schedule 
B  should  be  filed  with  Form  5500  to  report  the 
waiver  or  extension  approval  (also*  see  instructions 
for  line  9m(1)). 

Urte  8b.  -  Alterrwtive  Methods  or  Rules.  -  Enter  ttie 
appropriate  code  from  the  table  below  if  one  or 
more  of  the  alternative  methods  or  rules  were  used 
for  this  plan  year. 

Coda  Method  or  Rule 

1  Shortfall  method 

2  Alternative  funding  standard  account  (AFSA) 

3  Shortfall  method  used  with  AFSA 

4  Plan  is  in  reorganization  status 

5  Shortfall  method  used  when  in  reorganization 
status 

Shortfal  Method:  Only  certain  collectively 
bargained  plans  may  elect  the  shortfall  funding 
method  (see  regulations  under  Code  section  412). 
Advance  approval  from  the  IRS  for  the  election  of 
the  shortfall  method  of  funding  is  NOT  required  if  it 
is  first  adopted  for  the  first  plan  year  to  which  Code 
section  412  applies.  However,  advance  approval 


from  the  IRS  is  required  if  the  shortfall  funding 
method  is  adopted  at  a  later  time,  if  a  specific 
computation  method  is  changed,  or  if  the  shortfall 
method  is  discontinued. 

Alternative  Minimum  Funding  Standard  Account: 

A  worksheet  must  be  attached  if  the  alternative 
minimum  funding  standard  account  is  used. 
The  worksheet  should  show: 

1 .  The  prior  year  alterr\ate  fundir>0  deficiency 
|if  any). 

2.  Normal  cost. 

3.  Excess,  if  any,  of  the  value  of  accrued 
benefits  over  the  market  velue  of  assets. 

4.  Interest  on  1,  2,  and  3  at>ove. 

5.  Employer  contributions  (total  from  columns 
(b))  of  line  3  of  Schedule  B. 

6.  Interest  on  5  above. 

7.  Funding  deficiency:  if  the  sum  of  1  through 
4  above  is  greater  than  the  sum  of  5  and  6  above, 
enter  the  difference. 

If  the  entry  age  normal  cost  method  was  not 
used  as  the  valuation  method,  the  plan  may  not 
switch  to  the  alternative  minimum  funding 
standard  account  for  this  year.  Additionally,  in  line 
3  of  the  worksheet,  the  value  of  accrued  benefits 
should  exclude  benefits  accrued  for  the  current 
plan  year.  The  market  value  of  assets  should  be 
reduced  by  the  amount  of  any  contributior^  for  the 
current  plan  year. 


Reorganization  Status:  Attach  an  explanation  of 
the  basis  for  the  determination  that  the  plan  is  in 
reorganization  for  this  plan  year.  Also,  attach  a 
worksheet  showing  for  this  plan  year: 

1 .  The  amounts  considered  contributed  by 
employers, 

2.  Any  amount  waived  by  the  IRS, 

3.  The  development  of  the  minimum 
contribution  requirement  (taking  into  account  the 
applicable  overburden  credit,  cash-flow  amount, 
contribution  bases  and  limitation  on  required 
increases  on  the  rate  of  employer  contributions), 
and 

4.  The  resulting  accumulated  funding 
deficiency,  if  any,  that  is  to  be  reported  on  line  9p. 

Line  8c.  -  All  multiemployer  plans  check  *No'. 
Plans  other  than  multiemployer  plans  check  "Yes' 
only  if  the  plan  is  covered  by  Title  IV  of  ERISA.     . 
If  line  8c  is  "Yes'  attach  a  schedule  of  the  active 
plan  participant  data  used  in  the  valuation  for  this 
plan  year.  Use  the  same  size  paper  as  the 
Schedule  B  and  the  format  shown  above  and  latwl 
the  schedule  '  Line  8c  Schedule  of  Active 
Participant  Data.' 

Expand  this  schedule  by  addir>g  columns  after  the 


"5  to  9"  column  and  before  the  '40  &  up'  column 
for  active  participants  with  total  years  of  credited 
service  in  the  following  ranges:  10  to  14;  15  to  19; 
20  to  24;  25  to  29;  30  to  34;  and  35  to  39.  For 
each  column,  enter  the  number  of  active 
participants  with  the  specified  number  of  years  of 
credited  service  divided  according  to  age  group.  For 
participants  with  partial  years  of  credited  service, 
round  the  total  number  of  years  of  credited  service 
to  the  next  lower  whole  number. 

Plans  reporting  1 ,000  or  more  active  participants 
on  line  2b(3)  must  also  provide  average 
compensation  data.  For  each  grouping,  enter  the 
average  compensation  of  the  active  participants  in 
that  group.  For  this  purpose,  compensation  is  the 
compensation  taken  into  account  for  each 
participant  under  the  plan's  benefit  formula,  limited 
to  the  amount  defined  under  Code  section 
401  (a)(1 7).  Years  of  credited  service  are  the  years 
credited  under  the  pten's  benefit  formula.  Do  not 
enter  the  average  compensation  in  any  grouping 
that  comains  fewer  than  20  participants. 

If  the  plan  is  a  multiple-employer  plan,  complete 
one  or  more  schedules  of  active-participant  data  in 
a  manner  consistent  with  the  computations  for  the 
funding  requirements  reported  on  line  9.  See  the     - 
specific  instructions  for  Lines  9a  through  9q.  For 
example,  if  the  funding  requirements  are  computed 
as  if  each  participating  employer  maintained  a 
separate  plan,  attach  a  separate  schedule  for  each 
participating  employer  in  the  multiple-employer 
plan. 

Line  9.  -  Shortfall  Method.  -  Under  the  shortfall 
method  of  funding,  the  normal  cost  in  the  funding 
standard  account  is  the  charge  per  unit  of 
production  (or  per  unit  of  service)  multiplied  by  the 
actual  number  of  units  of  production  (or  units  of 
service)  that  occurred  during  the  plan  year.  Each 
amortization  installment  in  the  fundir>g  standard 
account  is  similariy  calculated. 

Lines  9a  through  9q.  •  Multiple  Employer  Plans.  •  If 
the  plan  is  a  multiple  employer  plan  subject  to  the 
rules  of  Code  section  413(c)(4)(A)  for  which 
minimum  funding  requirements  are  to  t>e  computed 
as  if  each  employer  were  maintaining  a  separate 
plan,  complete  one  Schedule  B  for  the  plan.  Also 
submit  an  attachment  completed  in  the  same 
format  as  lines  9a  through  9q  showing,  for  this  plan 
year,  for  each  individual  employer  maintaining  the 
plan,  the  development  of  the  minimum  contribution 
requirement  (taking  into  account  the  applicable 
normal  cost,  amortization  charges  ar>d  credits,  and 
all  other  applicable  charges  or  credits  to  the  funding 
standard  account  that  would  apply  if  the  employer 
were  maintaining  a  separate  plan).  Compute  the 
entries  on  Schedule  B,  except  for  tf>e  entries  on 
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lines  9a,  9h,  9o,  and  9p,  as  the  sum  of  the 
appropriate  individual  amounts  computed  for  each 
employer.  Compute  the  entry  on  line  9a  as  the 
sum  of  the  prior  year's  funding  deficiency,  if  any. 
for  each  individual  employer  and  the  entry  on  line 
9p  as  the  sum  of  the  separately  computed  funding 
deficiency,  if  any,  for  the  current  year  for  each 
employer.  Credit  baiarKe  arrtounts  on  lines  9h  and 
line  9o  are  separately  computed  in  the  same 
manner.  (Note  that  it  is  possible  for  the  Schedule  B 
to  show  both  a  funding  deficiency  aruj  a  credit 
balance  for  section  413(c)  plans.  This  could  not 
appear  for  other  plans.) 

Lines  9c  and  9j.  -  Amortizetion  Charges  and 
Credfts.  -  If  there  are  any  amortization  charges  or 
credits,  attach  a  maintenance  schedule  of  funding 
standard  account  bases.  The  attachment  should 
clearly  indicate  the  type  of  base  (i.e.,  original 
unfunded  liability,  amer>dments,  actuarial  losses, 
etc.).  the  outstanding  balance  of  each  base,  the 
number  of  years  remaining  in  the  amortization 
period,  and  the  amortization  amount.  If  bases  were 
combined  in  ttie  current  year,  the  attachment 
should  show  information  on  bases  both  prior  to 
and  after  the  combining  of  bases.   The  outstanding 
balance  and  amortization  charges  and  credits  must 
be  calculated  as  of  the  valuation  date  for  the  plan 
year. 

Una  9c(1).  -  150%  Current  UabMty  FuM  Funding 
Limitation  Base.  -  If  a  credit  was  entered  on  lir>e 
91(5)  on  the  prior  year's  Schedule  B.  establish  a 
r>ew  base  equal  to  the  amount  of  the  credit 
(irtcressed  with  interest  to  the  current  valuation 
date  at  the  valuation  rate)  and  amortize  the  base 
over  a  1 0-year  period  at  ttie  valuation  rate. 

Una  9c(2).  -  Amortization  for  fundirtg  waivers 
must  be  based  on  the  interest  rate  provided  in 
Code  section  412(d)  ("mandated  rate*). 

UrM  9d.  -  Interest  as  AppMcaMa.  -  Interest  as 
applicable  should  be  charged  to  the  last  day  of  the 
plan  year.  The  mandated  rates  must  be  used  when 
calculating  interest  on  any  amortization  charges  for 
funding  waivers. 

Una  9a.  -  If  the  furuled  current  liability  percentage 
for  the  preceding  year  reported  in  iir>e  4a  is  at  least 
100%,  quarterly  contributions  are  not  required  for 
tt>e  current  plan  year.  Interest  is  charged  for  the 
entire  period  of  underpayment.  Refer  to  IRS  Notice 
89-52,  1989-1  C.B.  692.  for  a  description  of  how 
this  amount  is  calculated. 

Notm:  Notice  89-52  was  issued  prior  to  the 
amendment  of  section  412(mUH  by  the  Revenue 
Reconciliation  Act  of  1989.  Rather  than  using  the 
rate  in  the  Notice,  the  applicable  interest  rate  for 


8 


this  purpose  is  the  greater  of: 

1.  175%  of  the  Federal  mid-term  rate  at  the 
beginning  of  the  plan  year,  or 

2.  The  rate  used  to  determina  the  fiPA  '94' 
current  liability. 

All  other  descriptions  of  the  additional  interest 
charge  contained  in  Notice  89-52  still  apply. 
Line  9f .  •  Enter  tt>e  required  additior>al  funding 
charge  from  lir>e  1 2u.   Enter  *N/A*  if  line  1 2  is  not 
applicable. 

Una  9h.  •  Note  that  tt>e  credit  baiarKe  or  fundirig 
def  icierKy  at  tf>e  end  of  "  Year  X*  should  be  equal 
to  tfw  credit  balance  or  furuiir^g  deficierwy  at  the 
beginning  of  "Year  X-«- 1 ."  If  such  credit  baiarKes  or 
furxling  deficiencies  are  not  equal,  attach  an 
explanation.  For  example,  if  the  difference  is 
because  contributior^s  for  a  prior  year  which  were 
r>ot  previously  reported  are  received  this  plan  year, 
attach  a  listing  of  the  amounts  and  dates  of  such 
contributions. 

Une  91(1).  -  ERISA  Ful  Fundkig  Umitation.  • 

Instructions  for  this  line  are  reserved  pendir>g 
published  guidance. 

Una  91(2).  -  150%  Current  UabHty  Fulf  Funding 
Umitation.  -  lnstructior>s  for  this  line  are  reserved 
pendir>g  published  guidarKe. 

Una  91(3).  -  RPA  '94  Override.  •  Instructions  for  this 
line  are  reserved  pernling  published  guidance. 

Une  91(4).  -  Fui  Funding  CredH  before  reflecting 
OBRA  '87  Fun  Funding  Limitation.  -  Enter  the 
excess  of  (1)  the  accumulated  funding  deficiency, 
disregarding  the  credit  balance  and  contritnitions  for 
the  current  year,  if  any.  over  (2)  the  greater  of  lines 
91(1)  or  91(3). 

Une  91(5).  -  Additional  CredH  due  to  OBRA  '87  Full 
Funding  Umitation.  -  Enter  (1)  the  excess,  if  any,  of 
tf>e  accumulated  funding  deficiency,  disregarding 
the  credit  balance  and  contributions  for  the  current 
plan  year,  over  the  greater  of  lines  91(2)  or  91(3), 
minus  (2)  the  amount  in  line  91(4).  If  tfie  result  is 
negative,  enter  zero. 

Line  9m(1).  -  Waived  Fundmg  Deficiency  Credit.  • 
Enter  a  credit  for  a  waived  funding  deficiency  for 
the  current  plan  year  (Code  section  41 2(b)(3)(C)).  if 
a  waiver  of  a  furiding  def  icierKy  is  pending,  report  a 
funding  deficierKy.  If  the  waiver  is  granted  after 
Form  5500  is  filed,  file  Form  5500,  page  one  only 
with  an  amended  Scfieduie  B  to  report  ttie  fur>ding. 
wah/er. 

Urw  9m(2).  -  Ottier  Credits.  -  Enter  a  credit  in  the 
case  of  a  plan  for  which  the  accumulated  funding 
deficiency  is  determir>ed  under  the  fur>ding  standard 
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account  if  such  plan  year  follows  a  plan  year  for 
which  such  deficiency  was  determined  under  the 
alternative  minimum  funding  standard. 

Une  9q.  -  Reconciliation  Account.  •  The 

reconciliation  account  is  made  up  of  those 
components  that  upset  the  balance  equation  of 
Income  Tax  Regulations  section  1.412(c)(3)-1(b). 
Valuation  assets  should  not  be  adjusted  by  the 
reconciliation  account  balance  when  computing 
the  required  minimum  funding. 

Une  9q(1).  -  The  accumulation  of  additional 
funding  charges  for  prior  plan  years  must  be 
included.  Enter  the  sum  of  line  9q(1)  (increased 
with  interest  at  the  valuation  rate  to  the  first  day 
of  the  current  plan  year)  and  line  9f ,  t>oth  from  the 
prior  year's  Schedule  B  (Form  5500). 

Une  9q(2).  -  The  accumulation  of  additional 
interest  charges  due  to  late  or  unpaid  quarterly 
ir^stallments  for  prior  plan  years  must  t>e  irKluded. 
Enter  the  sum  of  line  9q(2)  (increased  with  interest 
at  the  valuation  rate  to  the  first  day  of  the  current 
plan  year)  and  line  9e,  t>oth  from  the  prior  year's 
Schedule  B  (Form  5500). 

Line  9q(3)(a).  -  If  a  waived  funding  deficiency  is 
being  amortized  at  an  interest  rate  that  differs 
from  the  valuation  rate,  enter  the  prior  year's 
reconciliation  waiver  outstanding  balance 
increased  with  interest  at  the  valuation  rate  to  the 
current  valuation  date  and  decreased  by  the  year 
erul  amortization  amount  based  on  the  mandated 
interest  rate.  Enter  the  amounts  as  of  the  valuation 
date. 

Une  9q(4).  -  Enter  the  sum  of  lines  9q(1),  9q(2), 
and  9q(3)(b)  (each  adjusted  with  interest  at  the 
valuation  rate  to  the  current  valuation  date,  if 
necessary). 

Notm:  The  net  outstandirjg  balance  of  amortization 
charges  and  credits  minus  the  prior  year's  credit 
balance  minus  the  amount  on  line  9q(4J  (each 
adjusted  with  interest  at  the  valuation  rate,  if 
rtecessary)  must  equal  the  unfunded  liabi^'ty. 

Une  10.  -  Contribution  Necessary  to  Avoid 
Deficiency.  -  Enter  the  amount  from  line  9p. 
IHowever,  rf  the  alternative  funding  standard 
account  is  elected  and  the  accumulated  funding 
deficiency  under  that  method  is  smaller  than  line 
9p,  enter  such  amount  (also  see  instructions  for 
tine  8b).  For  multiemployer  plans  in  reorganization, 
see  the  instructions  for  line  8b.  File  Form  5330 
with  the  IRS  to  pay  the  10%  excise  tax  (5%  in  the 
case  of  a  multiemployer  plan)  on  the  funding 
deficierKy. 


Line  1 1 .  -  In  accordance  with  ERISA  section 

1 03(d)(3),  attach  a  justification  for  any  change  in 

actuarial  assumptions  for  the  current  plan  year.  The 

preceding  sentence  applies  for  all  plans. 

The  following  instructions  are  applicable  only  to 

changes  in  current  liability  assumptions  for  plans 

(ottier  than  multiemployer  plans)  subject  to  Title  IV 

of  ERISA  which  resulted  in  a  decrease  in  tf>s 

unfuruied  current  liability  (UCL).  if  the  current 

liability  assumptions  (other  than  a  change  in  the 

assumptions  required  under  Code  section 

41 2(I)(7)(C))  were  changed  for  the  current  plan  year 

and  such  change  resulted  in  a  decrease  in  UCL, 

approval  for  such  a  change  may  be  required. 

However,  if  one  of  the  following  three  conditions  is 

satisfied  with  respect  to  a  change  in  assumptions 

for  a  plan  year,  then  tfie  plan  sponsor  is  rH>t 

required  to  obtain  approval  from  the  IRS  for  such 

change(s): 

Condition  1 :  Aggregate  Unfunded  Vested  Benefits 

The  aggregate  unfunded  vested  benefits  as  of  the 
close  of  the  plan  year  preceding  the  year  in  which 
assumptions  were  changed  (as  determined  under 
section  4006(a)(3)(E)(iii)  of  ERISA)  for  the  plan,  and 
all  other  plans  maintained  by  contritniting  sponsors 
(as  defined  in  section  4001  (a) (13)  of  ERISA)  and 
members  of  such  sponsor's  controlled  group  (as 
defined  in  section  4001(a)(14)  of  ERISA)  which  are 
covered  by  Title  IV  of  ERISA  (disregardir>g  plans 
with  no  unfunded  vested  benefits)  is  less  than  or 
equal  to  $50  million. 

Condition  2:  Amount  of  Decrease  in  UCL 

The  change  in  assumptions  (other  than  a  change 
required  under  Code  section  412(I)(7)(C))  resulted  in 
a  decrease  in  the  UCL  of  the  plan  for  the  plan  year 
in  which  the  assumptions  were  changed  of  less 
than  or  equal  to  $5  million. 

Condition  3:  Amount  of  Decrease  in  UCL,  and  CL 
Before  Change  in  Assumptions 

AltfKjugh  the  change  in  assumptions  (other  than  a 
change  required  under  Code  section  412(I)(7)(C)) 
resulted  in  a  decrease  in  the  UCL  of  the  plan  for  ttie 
plan  year  in  which  the  assumptions  were  changed 
which  was  greater  than  $5  million  and  less  than  or 
equal  to  $50  million,  the  decrease  was  less  than 
five  percent  of  the  current  liability  of  the  plan 
before  such  change. 

If  the  current  liability  assumptions  for  the  plan  have 
t>een  char>ged,  ar>d  such  change  requires  approval 
of  the  Service,  enter  on  an  attachment  the  date(s) 
of  the  ruling  letter(s)  granting  approval. 

if  the  current  liability  assumptions  for  tt>e  plan  have 
been  changed,  and  such  change  would  have 
required  approval  in  the  absence  of  satisfaction  of 
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one  of  the  conditions  outlined  8t>ove,  enter  on  an 
attachment  the  numl)er  of  the  applicable  condition 
and  the  plan  year  for  which  it  applies.  If  condition 
1  or  2  applies,  also  enter  the  amount  of  the 
decrease  in  UCL.  Note  that  only  one  of  the 
conditions  needs  to  be  entered. 

Specific  Instruction*  for  Part  11 

Line  12.  -  Addftional  Required  Funding  Charge.  - 

There  is  no  additional  funding  charge  for  plans  that 
have  1 00  or  fewer  participants  in  the  prior  plan 
year  (as  defined  under  Who  Must  File).  Do  not 
complete  Part  II  for  such  plans. 

Line  1 2a.  -  A  plan's  "Gateway  %*  is  equal  to  the 
actuarial  value  of  assets  (lir>e  1b<2).  unreduced  by 
any  credit  balance)  divided  by  the  current  liability 
computed  with  the  highest  allowable  interest  rate 
(line  1d(2)(c)).  If  line  ld(2)(c)  is  not  completed  in 
accordarKe  with  instructions  for  that  line,  use  RPA 
"94  current  liat)ility  reported  on  line  1d(2)(a).  There 
is  no  additional  funding  charge  for  plan  years 
beginning  in  1 997  if  the  Gateway  %  is  at  least 
90%.  In  such  cases,  enter  -0-  on  line  1 2u.  There  is 
no  additional  fundir>g  charge  for  plan  years 
beginning  in  1 99X  if  (a)  the  Gateway  %  is  at  least 
80%  but  less  than  90%,  and  (b)  the  Gateway   for 
the  plan  year  beginning  in  1 995  was  at  least  90, 
and  (c)  for  the  plan  year  beginning  in  1 994,  at 
least  one  of  the  following  four  conditions  is  met  (in 
such  case,  enter  -0-  on  line  1 2u): 
CofMMtion 
Code  Condition 

1  The  full  fur>ding  limitation  was  equal  to 
zero. 

2  The  plan  had  no  additional  furKlir>g 
requirement  as  defined  in  Code  section 
412(1). 

3  The  plan  would  have  had  no  additional 
furxiing  requirement  as  defined  in  Code 
section  412(1)  if  current  liat>ility  were 
computed  using  the  highest  allowable 
current  liability  interest  rate  for  such  year, 
and  without  reducing  the  assets  by  the 
credit  balance. 

4  The  plan's  additional  funding  requirement 
did  not  exceed  the  lesser  of  (a)  y^  of  1  %  of 
current  liability  as  reported  in  line  1 3a  of 
the  Schedule  B  of  the  applicable  year,  or  (b) 
$5,000,000. 

Una  12c.  •  Enter  xhe  actuarial  value  of  assets  (line 
1b(2)).  reduced  by  the  prior  year's  credit  balar>ce 
(line  9h).  If  line  9h  was  determined  at  a  date  ott>er 
than  the  valuation  date,  adjust  the  credit  balance 
for  interest  at  the  valuation  rate  to  the  current 
valuation  date  before  subtracting.  Do  not  add  a 
prior  year's  funding  deficier>cy  to  the  assets. 


Una  12d.  -  Current  Liability  Percentage.  •  Enter  the 
actuarial  value  of  the  assets  expressed  as  a 
percentage  of  RPA  '94  current  liability.  Enter  the 
result  to  the  nearest  .01%  (e.g..  28.72%). 

Una  12f.  •  Enter  the  liability  for  any  unpredictable 
contingent  event  (other  than  events  that  occurred 
before  the  first  plan  year  beginning  after  1 988)  that 
was  included  in  line  1 2b,  whether  or  not  such 
unpredictable  contingent  event  has  occurred. 

Una  12g.  -  Enter  the  outstanding  balance  of  the 
unfunded  old  liability  as  of  the  valuation  date.  The 
unfunded  old  liability  for  1 996  includes  the  DRC 
base,  if  any,  established  by  a  plan  for  the  1 995 
plan  year.-  The  unfunded  old  liability  (and  therefore 
all  its  components)  will  t>e  considered  fully 
amortized  in  accordance  with  Q&A-7  of  Rev.  Rul. 
96-20,  1996-1  C.B.  62.  ^ 

Nolm:  In  the  case  of  a  collectively  bargained  plan, 
this  amount  must  be  increased  by  the  urtamortized 
portion  of  any  unfunded  existing  benefit  increase 
liability  in  accordance  with  Code  section 
412ini3HCI. 

Una  12h.  -  This  amount  is  the  unfunded  new 
liability.  It  is  recomputed  each  year.  If  a  negative 
result  is  obtained,  enter  zero. 

Una  1 2i.  -  If  the  unfunded  new  liability  is  zero, 
enter  zero  for  the  unfurxled  r>ew  liability  amount.  If 
the  unfunded  new  liability  is  greater  than  zero,  first 
calculate  the  amortization  percentage  as  follows: 

If  the  funded  current  liability  percentage  (line  1 2d) 
is  less  than  or  equal  to  60%.  the  amortization 
percentage  is  30%. 

If  the  current  liability  percentage  exceeds  60%,  the 
amortization  percentage  is  determined  by  reducing 
30%  by  the  product  of  40%  and  the  amount  of 
such  excess.  Enter  the  resultir>g  amortization 
percentage  to  the  nearest  0.01  percent. 

The  unfunded  new  liability  amount  is  equal  to  the 
above-calculated  percentage  of  the  unfunded  new 
Kability. 

Una  1 2J.  •  Enter  the  amortization  amount  for  line 
12g  based  on  the  RPA  '94  currem  liability  interest 
rate  (line  6a(1 ))  in  effect  for  the  plan  year  and  the 
following  amortization  period: 

Spadalruh:  In  the  case  of  a  collectively  bargained 
plan,  the  amortization  amount  must  be  irtcreased  by 
the  amortization  of  any  unfunded  existir>g  benefit 
mcrease  liability  in  accordance  with  Code  section 
412(IK3HC)(ii).  For  any  such  amortization,  the 
amortization  period  is  equal  to  the  rerrtainder  of  the 


m 


original  78-year  period  that  applied  wtten  the 
amortization  began. 


maintananca:  On  a  separate  attachment, 
show  the  initial  amount  of  each  DRC  amortization 
base  (as  defined  in  Rev.  Rul.  96-20)  being 
amortized  under  the  general  or  special  rule,  the 
outstanding  balance  of  each  DRC  anKMtization 
base,  the  number  of  years  remaining  in  the 
amortization  period,  and  the  amortization  amount 
(with  the  valuation  date  as  the  due  date  of  the 
amortization  amount).  It  is  not  necessary  to 
separately  list  the  unfunded  old  liability  base  and 
the  additional  unfunded  old  liability  base.  Do  rrat 
enter  base  maintenance  required  for  line  1 3  here. 
See  instructions  for  line  1 3(i)  only  if  applicable. 

Lirw  1 21.  -  Enter  the  result  determirwd  by 
subtracting  the  amortization  credits  (line  9j)  from 
the  sum  of  the  normal  cost  and  the  amortization 
charges  (lines  9b.  9c(1)  and  9c(2)).  Use  the 
valuation  date  as  the  due  date  for  the  amortization 
amounts.  A  negative  result  should  be  entered  in 
parentheses. 

Notm:  Any  amortization  installments  established 
under  Code  section  4 1 2(b)  for  plan  years 
beginning  after  December  31,  1987,  arnl  before 
January  1,  1993,  by  reason  of  rtonelective 
changes  under  the  frozen  initial  liability  method 
shall  not  be  included  in  the  calculation  of  the 
offset  for  the  first  5  plan  years  beginnirtg  after 
December  31,  1994. 

Una  12m.  -  Unpradictabia  Contingent  Event 
Amount.  -  Line  1 2m  does  not  apply  to  the 
ur>predictable  contingent  event  t)enefits  (ar>d 
related  liabilities)  for  an  event  that  occurred  t>efore 
the  first  plan  year  beginnir>g  after  December  31, 
1988. 

Una  12m(1).  •  Enter  the  total  of  all  benefits  paid 
during  the  plan  year  that  were  paid  solely  t>ecause 
an  unpredictable  event  occurred. 

Une  12m(5).  -  Antortization  of  AB  Unpradictabia 
Contingarrt  Event  Uabiiitta*.  -  Amortization  should 
be  based  on  the  RPA  '94  current  liability  interest 
rate  (line  6a(1 )),  using  the  valuation  date  as  the 
due  date.  The  initial  amortization  period  for  each 
base  established  in  a  plan  year  is  generally  7 
years;  however,  see  Code  section  412(l)(5)  for 
special  rules. 

Notm:  An  alternative  calculation  of  an 
unpredictable  contingent  amount  is  available  for 
the  first  year  of  amortization.  Refer  to  Code 
section  4 12(l)fS)(D)  for  a  description.  If  tfy's 
alterrtative  calculation  is  used,  include  an 
attachment  describing  the  calculation. 


Una  12m(6).  -  RPA  '94  Additional  Anrraunt.  - 

Subtract  line  1 2g  from  line  1 2e.  If  the  result  is  zero 
or  less  tttan  zero,  enter  -0-.  If  the  result  is  a  positive 
number,  multiply  the  result  by  the  percentage  used 
to  calculate  line  1 2i.  Enter  the  excess,  if  any,  of 
this  amount  over  the  amount  on  lir>e  1 2i. 

Una  12n.  -  Preliminary  charge.  •  Adjust  with 
interest  using  the  RPA  '94  current  liat>ility  interest 
rate. 

Una  1 2o.  -  Contributions  needed  to  incraasa  currant 
liability  percentage  to  100.  -  This  arrwunt  is 
calculated  in  the  same  manner  as  the  target  amount 
except  that  100  percent  is  substituted  for  the 
target  percentage  (see  Announcement  96-18. 
1996-15  I.R.B.  15).  Instructions  for  computing  ttie 
target  amount  are  provided  at  line  14c. 


Unas  12q,  12r,  and  12s.  •  Complete  only  the  one 
applicable  line. 

Una  12u.  -  If  the  plan  had  1 50  or  more  participants 
on  each  day  of  the  preceding  plan  year,  enter 
100%.  If  the  plan  had  less  than  150  participants 
tHit  more  than  1 00  participants  on  each  day  of  the 
preceding  plan  year,  enter  the  applicable 
percentage.  The  same  participant  aggregation  rule 
described  in  the  Instructions  for  line  1 2  applies.  The 
applicable  percentage  is  calculated  as  follows:  (1) 
Determine  the  greatest  number  of  participants  on 
any  day  during  the  preceding  plan  year  in  excess  of 
100.  (2)  Tfte  applicable  percentage  is  2%  times  the 
numt>er  of  such  participants  in  excess  of  1 00.  The 
percentage  should  not  exceed  100%.  The  amount 
on  line  1 2u  is  also  the  amount  entered  on  line  9f . 

Una  13.  -  Additional  Funding  Charge  under  Prior 
Law  (for  Use  with  the  Optiorwl  and/or  Transition 
Rules).  •  The  line  is  completed  if  the  plan  sponsor 
electctd  in  1 995  to  use  the  Optional  rule  under  Code 
section  412(l)(3)tE)  or  is  using  the  Transition  rule 
under  Code  section  412(l)(1 1)  in  199X.  Do  not 
complete  line  1 3  for  plans  that  are  not  subject  to 
section  412(1)  in  199X  (i.e.,  plans  tt>at  entered  zero 
on  lir>e  1 2u  immediately  after  completing  the 
Gateway  in  line  12a).  All  calculations  in  line  13 
must  be  done  using  the  law  pertaining  to  the 
additional  funding  charge  as  it  existed  prior  to  RPA 
'94  (see  Q&A-9  of  Rev.  Rul.  96-21). 

Una  13a.  -  Enter  the  OBRA  '87  current  liability  as 
of  the  valuation  date. 

Una  13b.  -  Enter  the  actuarial  value  of  assets  (line 
1  b(2)).  reduced  by  the  prior  year's  credit  balance 
(line  9h).  If  line  9h  was  determined  at  a  date  other 
than  the  valuation  date,  adjust  the  credit  balance 
for  interest  at  the  valuation  rate  to  the  current 
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valuation  date  t>efore  subtracting.  Do  not  add  a 
prior  year's  funding  deficiency  to  the  assets. 
Line  13c.  -  Enter  the  adjusted  actuarial  value  of 
assets  expressed  as  a  percentage  of  current 
liability.  RourKi  off  to  two  decimal  places  (e.g., 
59.41%). 

Line  13«.  •  Enter  the  outstanding  balance  of  the 
unfunded  old  liability  as  of  the  valuation  date.  To 
compute  the  outstanding  balance,  lines  1 3e  and 
13i  from  the  previous  year's  Schedule  B  should  be 
used. 

Line  13f.  -  Enter  the  liability  for  any  unpredictable 
contingent  event  benefit  that  was  included  on  line 
1 3a.  whether  or  not  such  event  has  occurred. 

Line  13g.  -  This  amount  is  the  unfunded  new 
liability.  It  will  be  recalculated  each  year.  If  the 
result  is  negative,  enter  -0-. 

Line  1 3li.  •  If  the  unfunded  new  liability  is  zero, 
enter  -0-  for  the  unfunded  new  liability  amount.  If 
the  unfunded  new  liability  is  greater  than  zero,  first 
calculate  the  amortization  percentage  as  follows: 

1 .  If  the  funded  current  liability  percentage 
(line  1  3c)  is  less  than  or  equal  to  35%,  the 
amortization  percentage  is  30%. 

2.  If  ttte  funded  current  liability  percentage 
exceeds  35%,  thie  amortization  percentage  is 
determined  by  reducing  30%  by  the  product  of 
25%  and  the  amount  of  such  excess.  Enter  the 
resulting  amortization  percentage  to  the  nearest 
0.01  percent. 

The  unfunded  new  liability  amount  is  equal  to  the 
above-calculated  percentage  of  the  unfunded  new 
liability. 

Line  13i.  -  Enter  the  amortization  of  the 
outstanding  balance  of  the  unfunded  old  liability  as 
of  the  valuation  date  (line  13e).  In  the  case  of  a 
collectively  bargained  plan,  the  unfunded  old 
liability  amount  to  enter  on  line  1 3i  must  include 
the  amortization  of  any  unfunded  existing  benefit 
increase  liability  calculated  in  accordance  with 
Code  section  412(l)(3)(C)(ii).  On  a  separate 
attachment,  show  the  breakdown  of  the  various 
liabilities  being  amortized,  the  outstanding  balance 
of  each  liability,  the  number  of  years  remaining  in 
the  amortization  period,  arxj  the  amortization 
amount.   Any  such  amortization  amount  must  be 
determined  based  on: 

1.  The  OBf^  '87  current  liability  interest  rate 
in  effect  at  the  beginning  of  the  plan  year,  and 

2.  The  valuation  date  as  the  due  date  of  the 
amortization  payment. 
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The  amortization  period  must  be  the  remainder  of 
the  original  1 8-year  period  that  applied  when  the 
amortization  began. 

Any  such  amortization  amount  must  be 
redetermined  each  year  based  on  the  outstandir>g 
balance  (line  13e).  If  the  plan  becomes  fully  funded 
on  a  current  liability  basis,  the  unfunded  old  liability 
(irK:iudir>g  any  liability  arising  from  collectively 
bargained  plans)  will  be  considered  fully  amortized 
(see  Q&A-7  of  Rev.  Rul.  96-20). 

Line  13j.  -  Deficit  Reduction  Contribution.  -  Enter 
the  sum  of  lines  1 3h  and  1 3i.  This  amount  is  the 
deficit  reduction  contribution  at  the  valuation  date. 

Line  13k.  -  When  entering  the  rwt  amortization 
amounts  for  certain  bases  include  only  charges 
(included  on  line  9c)  and  credits  (included  on  line  9j) 
attributable  to  original  unfunded  liability, 
amendments,  funding  waivers,  and  charges 
resulting  from  a  switchback  from  the  alternative 
minimum  account  to  the  funding  standard  account. 

If  a  base  resulted  from  combining  and/or  offsettir>g 
pre-existing  bases  among  which  were  bases  not 
designated  in  the  precedir>g  paragraph,  and  such 
base  was  not  uncombined  in  1 989  in  accordance 
with  Announcement  90-87,  1990-30  I.R.B.  23, 
then  such  resulting  base  may  not  be  included  in  this 
line  1 3k. 

Line  131.  -  Line  1 31  does  not  apply  to  the 
unpredictable  contir>gent  event  benefits  (and  the 
attributable  liabilities)  for  an  event  that  occurred 
t>efore  the  first  plan  year  beginning  after  December 
31,  1988. 

Line  131(1).  -  Enter  the  total  of  all  t>enefits  paid 
duririg  the  plan  year  which  were  paid  solely 
because  the  unpredictable  contingent  event 
occurred. 

Line  131(5).  -  Amortization  should  be  based  on  the 
OBRA  '87  current  liability  interest  rate  and  should 
assume  beginning  of  the  year  payments  for  a  7-year 
period. 

Note:  Alternative  calculation  of  an  unpredictable 
contingent  event  amount  is  available  for  the  first 
year  of  amortization.  Refer  to  Code  section 
412(IH5)(DJ  for  a  description.  If  this  alternative 
calculation  is  used,  include  an  attachment 
describing  the  calculation. 

Line  13p.  -  Enter  the  applicable  amount  of  interest, 
based  on  the  OBRA  '87  current  liability  interest 
rate,  to  bring  the  additional  funding  charge  (tine 
1 3o)  to  the  end  of  the  plan  year. 
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Lir^e  14.  -  Transition  Rule.  -  The  Transition  rule  of 
Code  section  412(l)(1 1)  provides  an  alternative 
method  of  computing  the  additional  required 
funding  charge.  The  rule  may  be  elected  by  the 
employer  as  part  of  Form  5500  in  any  year  up  to 
the  year  2001 .  The  charge  for  a  year  is  the 
amount  necessary  to  irKrease  the  funded  currem 
liability  percentage  to  the  target  percentage  preset 
for  that  year,  with  adjustments  to  meet  the  two 
following  conditions:  (1)  the  charge  must  not  t>e 
less  than  the  additional  funding  charge  under  the 
law  as  it  existed  prior  to  RPA  '94,  and  (2)  in  any 
event,  the  charge  under  the  Transition  rule  must 
rtot  be  greater  than  the  charge  under  present  law 
(igrK>ring  the  effect  of  the  Trar^ition  rule). 

The  Transition  rule  of  Code  section  412(l)(1 1)  may 
only  be  elected  by  the  employer  sponsoring  an 
eligible  plan  (see  Q&A-2  of  Rev.  Rul.  96-21). 

Noie:  In  accordance  with  Q&A-2  of  fiev.  fiul. 
96-2 1,  a  plan  that  was  not  in  existence  in  1995  is 
not  eligible  to  use  the  Transition  rule. 

Una  14b.  -  Transition  Rule  Target  Percentage.  -  If 

tt>e  initial  furKled  current  liability  percentage,  line 
14a,  is  X%  or  less,  enter  the  sum  of  line  14a  and 
X.  If  line  14a  is  less  than  or  equal  to  X%  and 
greater  than  X.  enter  the  sum  of  (1 )  X  of  line  14a, 
and  (2)  X.  If  line  14a  is  less  than  X  arH)  greater 
than  X,  enter  the  sum  of  (1 )  X  of  line  14a,  ar>d  (2) 
X.  If  line  1 4a  is  less  than  X  and  greater  than  or 
equal  to  X,  enter  the  sum  of  (1)  X  of  line  14a,  and 
(2)  X.  If  line  14a  is  greater  than  or  equal  to  X, 
enter  the  sum  of  line  1 4a  and  X. 

Line  14c.  -  Target  Amount.  -  The  target  amount  is 
the  additional  amount  necessary  to  increase  the 
funded  current  liability  percentage  to  the  target 
percentage  of  line  1 4b  .  The  target  amount  is 
equal  to  the  excess,  if  any,  of  the  product  of  line 
1 4b  and  tf>e  adjusted  current  liability,  over  the 
adjusted  assets.  The  adjusted  current  liability  is 
computed  in  accordance  with  Q&A-7  of  Rev.  Rul. 
96-21 ,  arKJ  is  equal  to  ttie  excess  of  (1 )  the  sum 
of  lines  1d(2)(a)  and  1d(2)(b),  over  (2)  line 
1d(2)(d),  each  adjusted  to  the  end  of  the  plan  year 
using  the  RPA  '94  current  liability  interest  rate. 
The  adjusted  assets  are  computed  in  accordance 
with  Q&A-8  of  Rev.  Rul.  96-21. 
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D«partm«nt  of  Labor 

Pension  and  Welfare 
Benefits  Administration 


W9X 

Instructions  for  Schedule  C 
(Form  5500) 

Service  Provider  Information 

^RtSA  'refers  to  the  Emphyet  Retirement  Income  Securh^^ct^f_1974^ 


General  Instructions 

The  Schedule  C  (Form  5500)  is  requirsd  to  be 
attached  to  the  Form  5500  for  certain  plans 
required  to  attach  the  Schedule  FIN  to  the  Form 
5500,  MTIAs,  103-1 2IEs,  and  GIAs  to  report 
information  corKerning  service  providers. 

Check  the  appropriate  box  on  Part  II,  line  .8  of  the 
Form  5500  if  a  Schedule  C  is  attached. 

Specific  Instructions 

Line*  A,  B,  C  and  D.  -  This  information  should  be 
the  same  as  reported  in  Part  II  of  the  Form  5500 
to  which  this  Schedule  C  is  attached. 

Part  I  -  Service  Provider  Information 

Complete  Part  I  of  the  Schedule  C  (Form  55001.  to 
report  the  top  40  most  highly  compensated 
persons  receiving,  directly  or  indirectly,  $5,000  or 
more  in  compensation  for  services  rer>dered  to  the 
plan  during  the  year  except: , 

1 .  Employees  of  the  plan  whose  only 
compensation  in  relation  to  the  plan  was  less  than 
$1 ,000  for  each  month  of  employment  during  the 
plan  year; 

2.  Employees  of  the  plan  sponsor  who 
received  no  direct  or  indirect  compensation  from 
the  plan; 

3.  Employees  of  a  business  entity  (e.g., 
corporation,  partnership,  etc.),  other  than  the  plan 
sponsor,  who  provided  services  to  the  plan;  or 

4.  Persons  whose  only  compensation  in 
relation  to  the  plan  consists  of  insurarKe  fees  and 
compensation  listed  in  a  Schedule  A  attached  to 
this  Form  5500. 

Ger>erally,  indirect  compensation  would  not  include 
compensation  that  would  have  been  received  had 
the  service  not  been  rendered  and  that  cannot  be 
reasonably  allocated  to  the  services  performed. 
Indirect  compensation  includes,  among  other 


things,  payment  of  "finder's  fees"  or  other  fees  and 
commissions  by  a  service  provider  to  an 
independent  agent  or  employee  for  a  transaction  or 
service  involving  the  plan. 

Note:  The  compensation  listed  should  only  reflect 
the  amount  of  compensation  received  by  the 
service  provider  from  the  plan  or  DFE  filing  the 
Form  5500,  not  the  aggregate  amount  received  for 
providing  services  to  several  plans  or  DFEs. 

If  this  Schedule  C  is  attached  to  a  Form  5500  filed 
for  a  plan,  do  not  include  service  providers  whose 
compensation  is  reported  on  a  Schedule  C  attached 
to  a  DFE  Form  5500. 

Line  1 .  -  Enter  the  total  dollar  amount  of 
compensation  received  by  all  persons  who  provided 
services  to  the  plan  who  are  not  listed  in  item  2 
(except  for  those  persons  described  in  2,  3,  or  4 
above.) 

Exampia:  A  plan  had  service  providers.  A,  B,  C,  and 
D,  who  received  $12,000,  $6,000,  $4,500,  and 
$430,  respectively,  from  the  plan.    Service 
providers  A  and  B  must  be  identified  on  separate 
lines  in  line  2  by  name,  EIN,  official  plan  position, 
etc.   As  service  providers  C  and  D  each  received 
less  than  $5,000,  the  amount  they  received  must 
be  combined  and  $4,930  entered  in  line  1. 

Une  2.  •  On  row  (1)  include  the  contract 
administrator,  if  any.   A  contract  administrator  is 
any  individual,  trade  or  business  (whether 
incorporated  or  unincorporated)  responsible  for 
managing  the  clerical  operations  of  the  plan  on  a 
contractual  basis  (e.g.,  handling  membership 
rosters,  claims  payment,  maintaining  books  and 
records),  except  for  salaried  staff  or  employees  of 
the  plan  or  banks  or  insurance  carriers.    On  the 
remaining  rows  ((2)  through  (40))  list  the  top  39 
most  highly  compensated  persons  who  provided 
services  to  the  plan,  starting  with  the  most  highly 
compensated  and  ending  with  the  lowest 
compensated. 


O 


Column  (b).~  An  EIN  must  be  entered  in  column 
lb).   If  an  individual  is  listed  in  column  (a),  the  EIN 
to  be  entered  in  column  lb)  should  be  the  EIN  of 
the  individual's  employer. 

Column  (c).~  For  example,  employees,  trustee, 
accountant,  attorney,  etc. 

Cokjmn  (d).-  For  example,  employee,  vice- 
president,  union  president,  etc. 

Column  (a)  and  (f).~  IrKiude  the  plan's  share  of 
amounts  of  compensation  for  services  paid  during 
the  year  to  a  master  trust  investment  account  or 
103-1 2  IE  trustee,  and  to  persons  providing 
services  to  the  master  trust  investment  account  or 
103-12  IE,  if  such  compensation  is  not  subtracted 
from  the  gross  irKome  of  the  MTIA  or  103-12  IE 
in  determinir>g  the  net  investment  gain  (or  loss). 
Amounts  of  compensation  subtracted  from  gross 
income  in  determining  the  net  investment  gain  (or 
loss)  of  the  MTIA  or  103-1 2  IE  must  be  included 
as  part  of  the  report  of  the  MTIA  or  103-1 2  IE. 

Include  brokerage  commissions  or  fees  only  if  ttia 
broker  is  granted  some  discretion  (see  29  CFR 
2510.3-21  paragraph  (d),  regarding  'discretion'). 
IrKiude  all  ottier  commissions  ar>d  fees  on 
investments. 

Column  (g).-  Select  the  code  that  best  describes 
tfie  nature  of  services  provided,  ar>d  enter  tt>e 
number.   If  more  than  one  service  was  provided, 
enter  only  the  code  of  the  primary  service. 

Coda     Sarvica 


10 

11 

12 
13 
14 

If 
1« 

17 

It 

10 
20 
21 
22 
23 
24 
2t 
2t 
27 

2a 

2t 

30 

31 


Accounting  Onckiding  audWng) 

Actuanal 

Contract  administrator 

Adminiatration 

Brokaraga  (real  astatal 

Brokaraga  (ttocka.  bonds,  commodities) 

Computing,  tabulating.  AOP,  ate. 

Conaultmg  (ganarail 

Cuatodial  (aecuritiea) 

Inauranca  agents  and  broicars 

Investment  advisofy 

Investment  menegemeivt 


Printing  and  rtmifcaling 


Tniatee  lindMdiial) 
Trustee  (c 


Vahiaden 


Otherlapecifvl 


Haitt'.Vo  not  list  PBGC  Of  t/tS  9$  »  smviC9  pmvtdtr 
on  Part  I  of  Schodu/o  C. 


Part  II  -  Termination  Information  on 
Accountants  arKi  EnroHad  Actuaries 

An  explanation  of  the  reasons  for  the  termination  of 
an  accountant  or  enrolled  actuary  must  be  provided 
in  Part  II.   Include  a  description  of  any  material 
disputes  or  matters  of  disagreement  concerning  the 
termination,  even  if  resolved  prior  to  the 
termination.   If  an  individual  is  listed,  the  EIN  to  be 
entered  should  be  the  EIN  of  the  individual's 
employer.   The  plan  administrator  must  also  provide 
the  terminated  accountant  or  enrolled  actuary  with 
a  copy  of  the  explar>ation  for  the  termination 
provided  in  Part  II  of  the  Schedule  C.  with  a 
completed  copy  of  the  notice  below: 


O 


Modt/ fihtiem  To  Tonninatod  Aeeountmnt 
Or  EnroMtd  Aetufy 

I,  as  plan  administrator,  varify  that  tha 
explanation  that  is  reproduced  below  or  attached  to 
this  rtotica  is  the  explanation  concemirtg  your 
termination  reported  on  the  Schedule  C  (Form 
SSOOI  attachad  to  the  199X  Annual  fietum/Paport 

Form  SSOO  for  tha 

fantor  name  of  plarif. 

This  Form  SSOO  is  idantiKad  in  Una  2bt>ytha  nino- 

digit  BN  __  -  fantar  sponsor's  BNI, 

and  in  Una  lb  by  tha  thraa-digit  PN  (an^r 

plan  nutr^iort. 

Signod 
Datad 

You  hava  tha  opportunity  to  commant  to  tha 
Oapartnwnt  of  Labor  cortcaming  any  aspect  of  this 
explanation.   Comments  should  irtduda  tha  name, 
BN,  and  PNoftha  plan  and  be  submitted  to: 
Offica  of  £nforcamant  Pansion  and  Watfara 
Banofits  Administration,  U.S.  Dapartmant  of  Labor, 
200  Constitution  Avanua.  N.  W.,  Washington,  D.C. 
20210.        
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Department  of  Labor 

Pension  and  Welfare 
Benefits  Administration 


Instructions  for  Schedule  D 

(Form  5500) 
DFE/Participating  Plan  Information 


General  Instructions 
Who  Must  RIe 

The  Schedule  D  must  be  attached  to  a  Form  5500 
filed  for  an  employee  benefit  plan  that  participated 
in  one  or  more  master  trust  investment  accounts 
(MTIAs),  common/collective  trusts  (CCTs),  pooled 
separate  accounts  (PSAs),  or  103-12  lEs  at  any 
time  during  the  plan  year.   The  Schedule  D  must 
be  attached  to  a  Form  5500  filed  for  a  DFE. 

More  than  one  Schedule  D  may  be  required  to  be 
attached  to  the  Form  5500  in  order  to  list  all 
participating  plans  and/or  DFEs.   Enter  on  Part  II, 
line  8  of  the  Form  5500  the  total  number  of 
Schedules  D  attached. 

Purpose  of  Schedule 

The  Schedule  D  attached  to  a  plan's  Form  5500 
reports  information  about  a  plan's  participation  in 
DFEs,  CCTs  and  PSAs.   The  Schedule  D  attached 
to  a  DFE's  Form  5500  reports  information  about 
plans  that  participated  in  a  DFE,  and  any  CCTs, 
PSAs,  and/or  1 03- 1  2  lEs  that  were  investments  of 
the  DFE  for  which  this  Schedule  D  (Form  5500)  is 
being  filed. 

Specific  Instructions 

Lines  A,  B,  C  and  D.  -  This  information  entered  on 
these  lines  should  be  the  same  as  the  information 
entered  on  Part  II,  lines  la,  lb,  2a,  and  2b, 
respectively,  on  the  Form  5500  to  which  this 
Schedule  D  is  attached. 

Column  (a)  -  List  the  name  of  each  MTIA,  COT, 
PSA,  and  103-12  IE  that  the  plan  participated  in  at 
any  time  during  the  plan  year  if  tfie  Schedule  D  is 
attached  to  a  Form  5500  filed  for  an  employee 
ber^efit  plan. 

List  the  name  of  each  plan  that  participated  in  the 
DFE,  and  the  name  of  each  CCT,  PSA,  and/or  103- 
1 2  IE  that  this  DFE  invested  in  at  any  time  during 
the  DFE  year  if  the  Schedule  D  is  attached  to  a 
Form  5500  filed  for  a  DFE. 

Enter  only  one  plan  or  DFE  on  any  line. 


Cohimn  (b)  -  Enter  the  sponsor  of  the  plan,  DFE, 
CCT  or  PSA  named  in  column  (a). 

Column  (c)  -  Enter  the  nine-digit  EIN  and  the  three- 
digit  plan  numl>er  reported  on  lines  2b  and  lb  of  the 
Form  5500  filed  for  the  plan  or  DFE  named  in 
column  (a).   If  a  plan  or  DFE  invested  in  a  CCT  or 
PSA  for  which  a  Form  5500  was  not  filed,  list  the 
CCT  or  PSA,  enter  the  EIN,  and  assign  plan  number 
999.  Do  not  use  999  as  a  plan  number  for  any 
other  purpose. 

Column  (d)  -  Enter  one  of  the  following  letters  to 
identify  the  type  of  MTIA,  CCT,  PSA,  or  103-12  IE 
listed.   If  a  plan  is  listed  on  the  line,  leave  blank. 


ir~~ 

On  each  line  that  lists  a 

▼ 

Enter  this  letter  in 
column  (d) 

▼ 

MTIA 

M 

CCT 

C 

PSA 

P 

103-12  IE 

E 

Column  (e)  -  Enter  on  each  line  under  column  (e) 
the  dollar  interest  of  the  plan  or  DFE  named  on  line 
A  as  of  the  end  of  the  plan  or  DFE  year  in  each 
MTIA,  CCT,  PSA,  or  103-12  IE  listed  on  that  line  in 
column  (a). 

Examples:  If  an  MTIA  is  named  on  the  first  line  in 
column  (a),  the  name  of  the  MTIA  sponsor  should 
l>e  listed  in  column  |b),  the  nine-digit  numt)er  EIN 
and  the  three  digit  PN  used  on  the  MTIA's  Form 
5500  should  be  entered  in  column  (c),  such  as: 
1 23456789-801 ;  an  "M"  should  be  entered  in 
column  (d);  and  the  dollar  value  of  the  plan's 
interest  in  the  MTIA  should  be  entered  in  column 
<e). 

If  a  CCT  for  which  a  Form  5500  was  not  filed  is 
named  on  the  second  line  under  column  (a),  the 
r>ame  of  the  sponsoring  financial  institution  should 
be  entered  in  column  (b);  the  nine-digit  number  EIN 
for  the  CCT  followed  by  999  should  be  entered  on 
the  second  line  under  column  |c),  such  as: 
1 23456789-999;  a  "C  should  be  entered  in 
column  (d);  and  the  dollar  value  of  the  plan  or  DFE's 
interest  in  the  CCT  should  be  entered  in  column  (e). 


Department  of  the 

Treasury 

lnterr>al  Revenue  Servica 

1i)9X 

Instructions  for  Schedule  E 
(Form  5500) 

ESOP  Annual  Information 

"Code' refers  to  the  Internal  f^venue  Code. 


General  Instructions 


Purpose  of  Form 

Use  this  schedule  to  satisfy  the  requirements 
ur>der  Code  section  6047(e)  for  an  annual 
information  return  for  an  employee  stock 
ownership  plan  (ESOP). 

Who  Must  Hie 

Every  employer  or  plan  administrator  of  a  pension 
benefit  plan  that  contains  ESOP  berwf its  must  file 
a  Schedule  E  (Form  5500). 

How  To  Fie 

File  Schedule  E  (Form  5500)  annually  as  an 
attachment  to  Form  5500  or  5500-EZ. 

Check  the  appropriate  box  on  Part  II,  lir>e  8  of  the 
Form  5500  if  a  Schedule  E  is  attached. 

Note:   The  Small  Business  Job  Protection  Act 
repealed  the  partial  interest  exclusion  of  Code 
section  133  effective,  in  general,  with  respect  to 
loans  made  after  August  20,  1996.   However, 
Schedule  E  {Form  S500)  must  be  filed  for 
securities  acquisition  loans  made  to  ESOPs  before 
August  2 1,  1996,  loans  made  pursuant  to  a 
written  binding  contract  in  effect  before  June  10, 
1996,  and  at  all  times  thereafter  before  the  loan 
was  made,  and  certain  loans  made  after  August 
20,  1996,  to  refinartce  a  securities  acquisition  loan 
originaHy  made  on  or  before  August  20,  1996. 


Specific  Instructions 

Lines  A,  B.  C  and  D.  •  This  information  should  be 
the  same  as  reported  in  Part  W  of  the  Form  5500  to 
which  this  Schedule  E  is  attached. 

Lines  6  through  1 1  .-A  "securities  acquisition  k>an" 
is  an  exempt  loan  to  an  ESOP  to  the  extent  that  the 
proceeds  are  used  to  acquire  employer  securities  for 
the  plan. 

line  6. -A"  back  to  back  loan"  is  a  securities 
acquisition  loan  from  a  lender  to  an  employer 
corporation  followed  by  a  loan  from  the  corporation 
to  the  ESOP  maintained  by  the  employer 
corporation.  A  "back  to  back  loan"  constitutes  a 
"securities  acquisition  loan'  under  Code  section  1 33 
if  the  fdtowing  requirements  are  satisfied: 

1 .  The  loan  from  the  employer  corporation  to 
the  ESOP  qualifies  as  an  exempt  loan  under  Excise 
Tax  Regulations  sections  54.4975-7  and 
54.4975-11; 

2.  The  repayment  terms  of  the  loan  from  the 
corporation  to  the  ESOP  are  "substantially  similar" 
(as  defined  in  Temporary  Income  Tax  Regulations 
section  1 .1 33- IT)  to  the  repayment  terms  of  the 
loan  from  the  corporation  to  the  lender;  and 

3.  If  the  loan  from  the  corporation  to  the  ESOP 
provides  for  more  rapid  repayment  of  principal  arwJ 
interest,  the  allocations  under  the  ESOP  attributable 
to  such  repayments  do  not  discriminate  in  favor  of 
highly  compensated  employees  (within  the  meaning 
of  Code  section  414(q)). 


m 
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Line  7. -An  immediate  allocation  loan  is  any  loan  to 
an  employer  corporation  to  the  extent  that,  within 
30  days,  employer  securities  are  transferred  to  the 
ESOP  maintained  by  the  corporation  in  an  amount 
equal  to  the  proceeds  of  the  loan  arni  the 
securities  are  allocable  to  the  accounts  of  plan 
participants  within  one  year  of  the  date  of  the 
loan.  (See  Code  section  133(b)(1)(B).) 

Line  8c. ~  The  transition  rules  of  Act  section 
7301(f)(2)  through  (6)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA).  PL.  101-239. 
provide  that  the  amer»dments  made  to  Code 
section  1 33  by  OBRA  will  not  apply  to  certain 
loans  that  satisfy  the  requirements  of  those 
paragraphs.   In  general,  tfie  amendments  made  by 
OBRA  will  not  apply  to: 

1 .  Loans  made  pursuant  to  a  binding  written 
commitment  in  effect  on  June  6.  1 989,  and  at  all 
times  thereafter  before  the  loan  was  made,  or 
pursuant  to  a  written  binding  contract  (or  tender 
offer  registered  with  the  Securities  and  Exchange 
Commission '{SECD  in  effect  on  June  6,  1989,  and 
at  all  times  tf^ereafter  before  such  securities  were 
acquired. 

2.  If  subparagraph  1  does  not  apply,  loans 
made  pursuant  to  a  binding  written  commitment  in 
effect  on  July  1 0,  1 989,  and  at  all  times 
thereafter  before  the  loan  was  made,  but  only  to 
the  extent  that  the  proceeds  were  used  to  acquire 
employer  securities  pursuant  to  a  certain  binding 
written  contract  (or  tender  offer  registered  with 
the  SEC)  in  effect  on  July  10,  1989,  and  at  all 
times  thereafter  before  the  securities  are  acquired. 

3.  Any  loan  made  on  or  before  July  10,  1992, 
pursuant  to  a  written  agreement  entered  into 
before  July  1 0,  1 989,  if  the  agreement  evidences 
the  intent  of  the  borrower  to  enter,  on  a  periodic 
basis,  into  securities  acquisition  loans  described  in 
Code  section  133(b)(1)(B)  (as  in  effect  before 
December  19,  1989).  This  rule  applies  only  if  one 
or  more  securities  acquisition  loans  were  made  to 
the  borrower  on  or  before  July  10,  1989. 

See  Act  section  7301  (f)(2)  to  determine  the 
specific  requirements  of  the  transition  rules 
described  above.    See  Act  section  7301(f)(3) 
through  (6)  for  additional  transition  rules  on 
refinartcings,  collective-bargaining  agreements, 
filings  with  the  United  States,  and  the  30%  test 
for  certain  loar^. 

Line  9.~  If  the  loan  is  a  back  to  back  loan  or  an 
immediate  allocation  loan,  enter  the  amount  of 
interest  paid  by  the  employer  corporation  to  the 
lender(s)  during  the  plan  year. 

Line  15.  column  (d).-  In  determining  the  dividend 
rate  for  a  class  of  common  stock,  use  the 
percentage  of  the  average  dividends  paid  on  the 


class  of  common  stock  during  the  plan  year  over 
the  average  value  of  the  class  of  common  stock 
during  the  plan  year.    In  determining  the  dividend 
rate  for  a  class  of  preferred  stock,  use  the  dividend 
rate  stated  in  the  terms  of  the  stock,  or  if  a 
dividend  rate  is  not  stated,  use  the  percentage  of 
the  average  dividends  paid  on  the  class  of  preferred 
stock  during  the  plan  year  over  the  par  value  of  the 
class  of  preferred  stock. 
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li)9X 

Instructions  for  Schedule  F 
(Form  5500) 
Fringe  Benefit  Plan  Annual 
Information  Return 


Vod9'  refers  to  the  Internal  Revenue  Code. 


General  Instructions 

The  Small  Business  Job  Protection  Act  of  1 996 
retroactively  extends  Code  section  1 27.  which  had 
previously  expired  on  Decemt>er  31.  1994.  The 
exclusion  will  expire  again  for  taxable  years 
beginning  after  May  31,  1 997.  Also,  for  taxable 
years  beginning  in  1 997.  the  exclusion  allowed  by 
Code  section  127  will  not  be  applicable  to  any 
course  beginning  after  June  30,  1 997.  The 
educational  assistar)ce  exclusion  is  not  applicable 
to  graduate  level  courses  startir>g  after  June  30, 
1996.   See  section  5  of  Pub.1 5-A  for  more 
information.   Employers  who  have  questions  about 
the  retroactive  extension  of  this  provision, 
including  how  to  file  for  a  refund  for  any  1 995  or 
1 996  overpaid  social  security,  medicare,  and 
unemployment  taxes  can  call  1-800-829-1040  for 
assistance.   Also  get  Circular  E,  Employer's  Tax 
Guide,  for  additional  information. 

Check  the  appropriate  box  on  Part  II.  line  8  of  the 
Form  5500  if  a  Schedule  F  is  attaclied. 

Purpose  of  Form 

File  Schedule  F  for  the  following  fringe  benefit 
plans:  (a)  a  cafeteria  plan  described  in  Code 
section  1 25.  or  (b)  an  educational  assistarKe 
program  described  in  Code  section  127. 

Note:  Do  not  fi/e  Schedule  F  for  an  educational 
assistance  program  that  provides  only  job-reiated 
trainirtg  deductible  as  an  ordinary  artd  rtecessary 
business  expense  urtder  Code  section  162. 

Specific  Instructions 

Lines  A,  B,  C  and  D.  -  This  infonnation  should  be 
the  same  as  reported  in  Part  II  of  the  Form  5500 
to  which  this  Schedule  F  is  attached. 

The  annual  information  return  of  a  fringe  benefit 
plan  (to  satisfy  tfie  requirements  of  Code  section 


60390)  consists  of  completing  Form  5500,  Part  I. 
boxes  A.  B  and  D,  Part  II.  Knes  1  through  3.  5,  6 
(check  box  c),  and  8,  and  attach  Schedule  F. 

Do  not  file  any  other  schedules  if  the  Form  5500  is 
being  filed  only  for  the  fringe  benefit  plan.   You 
may  file  a  single  Form  5500  for  a  fringe  benefit 
plan  arxj  an  associated  welfare  plan  by  completing 
all  information  required  for  the  welfare  plan, 
checking  box  6c.  and  attaching  the  Schedule  F. 

Une  4.  For  purposes  of  Code  section  6039d  .  fringe 
benefit  plan  "participant"  means  any  individual  wtw, 
for  a  plan  year,  has  had  at  least  $1  excluded  from 
income  by  reason  of  Code  section  1 25  or  1 27. 

Une  6.  The  total  cost  of  the  fringe  benefit  plan 
includes: 

1 .  Jhe  amount  employees  elect  to  have  an 
employer  contribute  to  provide  for  the  benefits 
under  the  plan.   For  a  Code  sectional  25  cafeteria 
plan,  enter  the  amount  of  the  salary  reductions  and 
other  employer  contributions.  Do  not  subtract 
benefits  paid  out  from  tt»e  plan  and  amourrts 
forfeited. 

2.  Administrative  expenses  including  any  legal, 
accounting,  or  consulting  fees  attributable  to  the 
plan,  whether  paid  directly  by  thie  employer  or 
through  the  plan.   Overfiead  expenses  such  as 
utilities  and  photocopying  costs  are  r>ot  to  be 
irw:luded  for  this  reporting  purpose. 

Une  6.  Complete  this  line  if  the  Fomn  5500  is  filed 
for  a  fringe  benefit  plan  that  terminated  durirtg  tfws 
plan.  year. 
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DapartnMnt  of  tfw 
Traaaury 

internal  Revenue  Service 


Oepwtment  of  Labor  Pension  Benefit 

Pension  and  Wetfare      Guaranty  Corporation 

Benefits  Administration 


1]i)9X 

Instructions  for  Schedule  FIN 
(Form  5500) 

Financial  Information  for  Large  Plans 
and  DFEs  i 

r/USA' refers  to  the  Emp/oyee  Retirement  Income  Security  Act  of  t9f4. 

X:ode '  refers  to  the  Interna/  Revenue  Code.  


General  Instructions 


Who  Must  File 

The  Schedule  FIN  (Form  5500)  must  be  attached 
to  a  Form  5500  filed  for  pension  l)enefit  plans  and 
welfare  jMfMf it  plans  that  covered  100  or  more 
participants  as  of  the  beginning  of  the  plan  year. 

The  Schedule  FIN  must  also  be  attached  to  a  Form 
5500  filed  for  DFEs  ICCTs,  PSAs,  MTIAs,  103- 
1 2s,  and  GIAs).    See  the  instructions  for  Dirwct 
pang  EntMms  (DFEsJ  on  page  X  of  the  Form  5500 
instructions. 

Exceptions:  Certain  insured,  unfurKled  or 
combination  unfundedAinsure<*' welfare  plans  and 
fully  insured  pension  plans  are  exempt  from 
completing  the  Schedule  FIN.    In  addition,  if  a 
Form  5500-C/R  was  filed  for  the  plan  for  the  prior 
plan  year  mvi  the  plan  covered  fewer  than  121 
participants  as  of  the  beginning  of  the  plan  year, 
the  Schedule  FIN-SP  may  bacompleted  instead  of 
a  Schedule  FIN.    See  the  Form  5500  instructions 
for  Unms  and  Seheduhs  To  Compt»tm  on  page  Y 
for  more  information. 

Check  the  appropriate  box  on  Part  II,  line  8  of  the 
Form  5500  if  a  Schedule  FIN  is  attached. 

Specific  Instructions 

Lines  A,  B.  C  and  D.  -  This  infornnation  should  be 
the  same  as  reported  in  Part  II  of  the  Form  5500 
to  which  this  Schedule  FIN  is  attached. 


Use  either  the  cash,  modified  cash,  or  accrual 
basis  for  recognition  of  transactions  in  Parts  1  arnJ 
2,  as  long  as  you  use  one  method  consistently. 
Round  off  all  amounts  reported  on  the  Schedule 


FIN  to  the  nearest  dollar.  Any  other  amounts  are 
subject  to  rejection.   Check  all  subtotals  ar>d  totals 
carefully. 

Cmrtktn:  Do  not  mark  through  the  printed  Hne 
descriptions  and  insert  your  own  description  as  this 
may  cause  additional  correspondence  due  to  a 
computerized  review  of  the  Schedule  FIN. 

If  the  assets  of  two  or  more  plans  are  maintained  in 
one  fund  other  than  a  DFE,  such  as  when  an 
employer  has  two  plans  that  are  funded  through  a 
single  trust,  complete  Parts  1  and  2  by  entering  Xbe 
plan's  allocable  part  of  each  line  item.   If  assets  of 
one  plan  are  maintained  in  two  or  more  trust  funds, 
report  the  combined  financial  information  in  Parts  1 
and  2. 

Current  value  means  fair  market  value  where 
available.   Otherwise,  it  means  the  fair  value  as 
determined  in  good  faith  under  the  terms  of  the 
plan  by  a  trustee  or  a  named  fiduciary,  assuming  an 
orderly  liquidation  at  time  of  the  determination.  See 
ERISA  section  3(26). 

Part  I  -  Asset  and  Liability  Statamant 

Columns  (a)  and  (b)  -  Enter  the  current  value  on 
each  line  as  of  the  beginning  and  end  of  the  plan 
year. 

Mote:  Amounts  reported  in  column  fa)  must  be  the 
same  as  reported  for  the  end  of  the  plan  year  for 
corresponding  line  items  on  the  1997  return/report 
for  the  plan.   Do  not  include  contributions 
designated  for  the  199X  plan  year  in  column  (a). 
Unm  la.-  Total  noninterest  bearing  cash  includes, 
among  other  things,  cash  on  hand  or  cash  in  a 
noninterest  bearing  checking  account. 

Una  1b(1).-  Noncash  basis  filers  should  include 
contributions  due  the  plan  by  the  employer  Inrt  not 
yet  paid.   Do  twt  include  other  amounts  due  from 


the  employer  such  as  the  reimbursement  of  an 
expense  or  the  repayment  of  a  loan. 

Una  1b(2).-  Noncash  basis  filers  should  include 
contrit>utions  withheld  by  the  employer  from 
participants  and  amounts  due  directly  from 
participants  that  have  not  yet  been  received  by  the 
plan.  Do  not  include  the  repayment  of  participant 
loans. 

Una  1b(3).-  Noncash  basis  filers  should  include 
amounts  due  to  the  plan  which  are  not  includable 
in  lines  lb(1)  or  1b(2).   These  amounts  may 
include  investment  income  earned  l>ut  not  yet 
received  by  the  plan  and  other  amounts  due  to  the 
plan  such  as  amounts  due  from  the  employer  or 
another  plan  for  expense  reimbursement  or  from  a 
participam  for  the  repayment  of  an  overpayment 
of  benefits. 

Una  led).-  Include  all  assets  that  earn  interest  in 
a  finarKial  institution  account  such  as  interest 
bearing  checking  accounts,  passt>ook  savings 
accounts,  or  in  a  money  market  accounts. 

Una  1c(2).-  Include  securities  issued  or 
guaranteed  by  the  U.S.  Government  or  its 
designated  agencies  such  as  U.S.  Savings  Bonds, 
Treasury  bonds.  Treasury  bills,  FNMA,  and  GNMA. 

Una  1c(3).-  Include  investment  securities  (other 
than  employer  securities  defined  in  1d(1)  bek>w) 
issued  by  a  corporate  entity  at  a  stated  interest 
rate  repayable  on  a  particular  future  date  such  as 
most  borKls,  det>entures,  convertible  detwntures, 
commercial  paper  and  zero  coupon  bonds.   Short- 
term  corporate  debt  instruments  mature  in  less 
than  one  year  from  date  of  issue.   Do  not  include 
debt  securities  of  governmental  ur^j^  that  shouM 
be  reported  on  line  1c(2)  or  1c(15). 

Una  1c(4HA).-  Include  stock  issued  by 
corporations  (other  than  employer  securities 
defined  in  1  d  below)  which  is  accompanied  by 
preferential  rights  such  as  the  right  to  share  in 
distributions  of  earnings  at  a  higher  rate  or  has 
ger>eral  priority  over  the  common  stock  of  ttio 
same  amity.   Include  the  value  of  warrants 
convertible  into  preferred  stock. 

Una  1c(4HB).-  Include  any  stock  (other  than 
employer  securities  defined  in  Id  below)  that 
represents  regular  ownership  of  the  corporation 
arKi  is  not  accompanied  by  preferential  rights  plus 
the  value  of  warrants  convertible  into  common 
stock. 

Una  1c(5).-  Include  the  value  of  the  plan's 
participation  in  a  partnership  or  joint  venture  if  the 
underiying  assets  of  the  partnership  or  joint 


venture  are  not  considered  to  be  plan  assets  under 
29  CFR  2510.3-101 .   Do  not  include  the  value  of  a 
plan's  irrterest  in  a  partnership  or  joint  venture  that 
is  a  103-1 2  IE.   Include  the  value  of  a  103-1 2  IE  in 
1c(12). 

Una  1c(6).-  Include  the  current  value  of  both 
income  and  non-income  producing  real  property 
owned  by  the  plan.   Do  not  include  the  value  of 
property  that  is  employer  real  property  or  property 
used  in  plan  operations  that  should  be  reported  on 
lines  1  d  and  1  e,  respectively. 

Una  1c(7).-  Enter  the  current  value  of  all  loans  to 
participants  including  residential  mortgage  loans 
that  are  subject  to  Code  section  72(p).   Include  the 
sum  of  the  value  of  the  unpaid  principal  balances, 
plus  accrued  but  unpaid  Interest,  if  any,  for 
participant  loans  made  under  an  individual  account 
plan  with  investment  experience  segregated  for 
each  account  made  in  accordance  with  29  CFR 
2550.408t>-1  and  which  are  secured  solely  by  a 
portion  of  the  participant's  vested  accrued  benefit. 
When  applicable,  combine  this  anKXjnt  with  the 
current  value  of  any  other  participant  loans. 

Una  1c(8).-  Include  all  loans  made  by  the  plan, 
except  participant  loans  reported  on  line  1c(7). 
These  include  loans  for  construction,  securities 
k>ans,  mortgage  loans  (either  by  making  or 
participating  in  the  loans  directly  or  by  purchasing 
loans  originated  by  a  third  party),  and  other 
miscellaneous  loans.   Include  on  this  line  residential 
mortgage  loans  that  are  not  subject  to  Code  section 
72(p). 

Unas  1c(9),  (10),  (11).  and  (12).-  Enter  the  total 
current  value  of  the  plan's  interest  in  DFEs  as  of  the 
beginning  and  end  of  the  plan  year.   Each  DFE  must 
be  listed  on  Schedule  D  (Form  5500)  with  the  value 
of  the  plan's  Interest  in  the  DFE  reported  under 
column  (e)  of  the  Schedule  D. 

Note:  If  a  199X  Fom  SSOO  has  not  been  submitted 
for  the  CCT  or  PSA,  do  not  enter  the  net  interest  in 
the  CCT  or  PSA  on  line  1c(9l  or  IcdOi.   /Report  the 
plan's  interest  in  the  urtderfyirtg  investments  of  the 
CCT  or  PSA  on  a  line^y-Une  basis.   See  29  CFR 
2520. 103-3  and  2520. 103-4. 

Line  1c(14).-  Use  the  sanoe  mettH>d  for  determining 
the  value  of  the  insurance  contracts  reported  here 
as  you  used  for  line  3  of  Schedules  A  (Form  5500), 
or,  if  line  3  is  not  required,  line  6. 

Una  led 5).-  Include  all  other  investments  not 
includable  in  lines  led)  through  (14),  such  as 
options,  index  futures,  repurchase  agreements,  state 
and  municipal  securities,  collectibles,  and  other 
personal  property. 
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Line  1d(1).-  An  employer  security  is  any  security 
issued  by  an  employer  {includir>g  affiliates)  of 
employees  covered  by  the  plan.   These  may 
include  common  stocks,  preferred  stocks,  bornls, 
zero  coupon  bonds,  debentures,  convertible 
det>entures,  rwtes  and  commercial  paper. 

Line  1d(2).-  The  term  "employer  real  property" 
means  real  property  (and  related  personal  property) 
that  is  leased  to  an  employer  of  employees 
covered  by  the  plan,  or  to  an  affiliate  of  such 
employer.  For  purposes  of  determining  the  time  at 
which  a  plan  acquires  employer  real  property  for 
purposes  of  this  line,  such  property  shall  be 
deemed  to  be  acquired  by  the  plan  on  the  date  on 
which  the  plan  acquires  the  property  or  on  the 
date  on  which  the  lease  to  the  employer  (or 
affiliate)  is  entered  into,  whichever  is  later. 

Line  1e.-   Include  the  current  (not  book)  value  of 
the  buildings  and  other  property  used  in  the 
operation  of  tf>e  plan.  Buildings  or  other  property 
held  as  plan  investments  should  be  reported  in 
1c(6)  and  1d(2). 

Do  not  include  the  value  of  future  pension 
paynrtents  on  lines  1g.  h,  i,  j  or  k. 

Line  1g.-  Noncash  basis  plans  should  include  the 
total  amount  of  benefit  claims  which  have  been 
processed  and  approved  for  payment  by  the  plan. 

Line  1h.-  Noncash  basis  plans  should  include  the 
total  amount  of  obligations  owed  by  the  plan 
which  were  irwurred  in  the  normal  operations  of 
the  plan  and  have  been  approved  for  payment  by 
the  plan  but  have  rK>t  been  paid. 

Line  1i.-  'Acquisition  indebtedness',  for  det)t- 
financed  property  other  ttwn  real  property,  means 
the  outstanding  amount  of  the  principal  debt 
incurred: 

1 .    By  the  organization  in  acquiring  or 

improving  the  property; 

2.    Before  the  acquisition  or  improvement  of 
the  property  if  the  debt  was  incurred  only  to 
acquire  or  improve  the  property;  or 

3.  After  the  acquisition  or  improvement  of  the 
property  if  the  debt  was  incurred  only  to  acquire  or 
improve  the  property  and  was  reasonably 
foreseeable  at  the  time  of  such  acquisition  or 
improvement.   For  furtfier  explanation,  see  Code 
section  514(c). 

Line  1j.-  Noncash  basis  plans  should  include 
amounts  owed  for  any  liabilities  that  would  not  t>e 
classified  as  benefit  claims  payable,  operating 


payables,'  or  acquisition  indebtedness. 

Line  II.-  Column  (b)  must  equal  the  sum  of  column 
(a)  plus  lines  2i,  2j(1),  and  2j(2). 

Part  II  -  Income  and  Expense  Statement 

Line  2a.-  Include  the  total  cash  contributions 
received  and/or  (for  accrual  basis  plans)  due  to  be 
received. 

Note:  Plans  using  the  accnial  basis  of  accounting 
should  not  include  contributions  designated  for  the 
year  before  the  199X  plan  year  on  lirte  2a.    - 

Line  2a<1)(Bi.  •  Report  all  participant  contributions. 
includir>g.  for  welfare  plans,  elective  contributions 
under  a  cafeteria  plan  (Code  section  1 25),  and,  for 
pension  plans,  elective  contributions  under  a 
qualified  cash  or  deferred  arrangement  (Code 
section  401  (k)). 

Line  2a(2).-  Use  the  current  value,  at  date 
contributed,  of  securities  or  other  noncash  property. 

Line  2b(1)(A).-  Enter  interest  earned  on  interest- 
bearing  cash,  including  earnings  from  sweep 
accounts,  STIF  accounts,  money  market  accounts, 
certificates  of  deposit,  etc. 

Line  2b(1)(B).-  Enter  interest  earned  on  U.S. 
Government  Securities.   This  is  the  interest  earned 
on  the  investments  that  are  reported  on  line  1c(2). 

Line  2b(1)(C).-  Generally,  thi^ts  the  interest  earned 
on  securities  that  are  reported  on  lines  1  (c)(3)(A) 
and  (B)  and  1d(1). 

Line  2b(2).-  Generally,  the  dividends  are  for 
investments  reported  on  line  1c|4){A)  and  (B)  and 
1d(1).   For  accrual  basis  plans,  include  any 
dividends  declared  for  stock  held  on  the  date  of 
record,  but  not  yet  received  as  of  the  end  of  the 
plan  year. 

Line  2b(3).-  Generally,  rents  represent  tf>e  income 
earned  on  x\\e  real  property  that  is  reported  in  items 
1c(6)  and  1d(2).   Rents  should  be  entered  as  a 
"Net'  figure.  Net  rents  are  determined  by  taking 
the  total  rent  received  ar>d  subtracting  all  expenses 
directly  associated  with  the  property.    If  the  real 
property  is  jointly  used  as  income  producing 
property  and  for  tfie  operation  of  the  plan,  that 


portion  of  the  expenses  attributable  to  the  income 
producing  portion  of  the  property  should  t)e  netted 
against  the  total  rents  received. 

Line  2b(4).-  Enter  in  column  (b),  tfie  total  of  net 
gain  (loss)  on  sale  of  assets.   This  equals  the  sum 
of  the  net  realized  gain  (or  loss)  on  each  asset  held 
at  the  beginning  of  the  plan  year  which  was  sold 
or  exchanged  during  the  plan  year,  and  on  each 
asset  that  was  both  acquired  and  disposed  of 
within  the  plan  year. 

Note:  As  current  value  reporting  is  required  for  the 
Form  5500,  assets  are  revalued  to  current  value  at 
the  end  of  the  plan  year.    For  purposes  of  this 
form,  the  increase  or  decrease  in  the  value  of 
assets  since  the  beginning  of  the  plan  year  (if  held 
on  the  first  day  of  the  plan  year)  or  their 
acquisition  date  (if  purchased  during  the  plan  year! 
is  reported  in  lirte  2b(5)  below,  with  two 
exceptions:  (II  the  realized  gain  (orlossi  on  each 
asset  that  was  disposed  of  during  the  plan  year  is 
reported  in  2b(4)  (NOT  on  line  2b(5JJ,  and  (21  the 
net  mvestment  gain  (or  loss}  from  DFEs  and 
registered  investment  companies  is  reported  in 
Krtes  2b(6)  through  (10). 

The  sum  of  the  realized  gain  (or  loss)  of  assets 
sold  or  exchanged  durir>g  the  plan  year  is  to  be 
calculated  as  follows: 

1.  Enter  in  2b(4)(A)  the  sum  of  the  amount 
received  for  these  former  assets; 

2.  Enter  in  2b(4)(B),  column  (a),  the  sum  of 
the  current  value  of  these  former  assets  as  of  the 
beginning  of  the  plan  year  arKl  the  purchase  price 
for  assets  both  acquired  and  disposed  of  during 
the  plan  year;  and 

3.   Enter  in  2b(4)(C),  column  (b),  the  result 
obtained  when  2b(4)(B)  is  subtracted  from 
2b(4)(A).  A  negative  figure  should  be  placed  in 
parentheses. 

Note:  Bond  write-offs  should  be  reported  as 
realized  losses. 

Line  2b(5).-  Subtract  the  current  value  of  assets 
at  the  beginning  of  the  year  plus  ttie  cost  of  any 
assets  acquired  during  the  plan  year  from  the 
current  value  of  assets  at  the  end  of  the  year  to 
obtain  this  figure.  A  negative  figure  should  be 
placed  in  parentheses.   Do  not  include  the  value  of 
assets  reportable  in  items  2b(6)  through  2b(10). 


Lines  2b(6).  (7),  (8).  and  (9).-  Report  on  these  lines 
all  earnings,  expenses,  gains  or  losses,  and 
unrealized  appreciation  or  depreciation  that  were 
included  in  computing  the  net  investment  gain  (or 
loss)  for  the  DFE(s). 

The  net  investment  gain  (or  loss)  allocated  to  ttw 
plan  for  the  plan  year  from  the  plan's  investment  in 
DFEs  is  equal  to: 

a.  The  sum  of  the  current  value  of  the  plan's 
interest  in  each  DFE  at  the  end  of  the  plan  year, 

b.  Minus  the  current  value  of  the  plan's  interest 
in  each  DFE  at  the  beginning  of  the  plan  year, 

c.  Plus  any  amounts  transferred  out  of  each 
DFE  by  tt>e  plan  during  the  plan  year,  and 

d.  Minus  any  amounts  transferred  into  each 
DFE  by  the  plan  during  the  plan  year. 

Catrtfon:  Allocate  the  value  of  the  plan 's  interest  in 
the  underlyirtg  investments  of  any  fund  that  is  not  a 
DFE  (e.g.,  CCTs  or  PSAs  that  do  not  file  a  Form 
5500)  and  report  the  plan's  share  of  the  fund's 
earnings,  expenses,  and  gairts  (losses)  on  a  lirte-by- 
line  basis  on  lines  led)  through  1c(a),  led 6)  or 
Id. 

Line  2b(10).  -  Enter  net  investment  gain  (loss)  from 
registered  investment  companies  here.   Compute  in 
the  same  manner  as  discussed  above  for  DFEs  for 
which  a  Form  5500  has  been  filed.   Enter  the  net 
gain  as  a  positive  number  or  the  net  loss  in 
parenthe^ 

Line  2c.-  Include  all  other  plan  income  earned  that 
is  not  included  in  2a  or  2b.   Do  rmX  include 
transfers  from  other  plans  that  should  t>e  reported 
in  line  2j. 

Line  2e  -  If  distribution  include  securities  or  otfier 
property,  use  the  current  value  at  date  distributed. 

Line  2e(1).-  Include  the  current  value  of  all  cash, 
securities,  or  other  property  at  the  date  of 
distribution. 

Line  2e(2).-  Include  payments  to  insurance 
companies  and  similar  organizations  such  as  Blue 
Cross,  Blue  Shield  and  health  maintenance 
organizations  for  the  provision  of  plan  benefits 
(e.g..  paid-up  annuities,  accident  insurance,  health 
insurance,  vision  care,  dental  coverage.  8top-k>ss 
insurance  whose  claims  are  paid  to  the  plan  (or 
which  is  otherwise  an  asset  of  the  plan)),  etc. 

Line  2e(3).-  Include  all  eligible  rollover  distributions 
as  defined  in  Code  section  401  (a)(31)(C)  that  have 
been  paid  at  the  participant's  election  to  an  eligible 
retirement  plan  (including  an  IRA  within  the 
meaning  of  section  401  (a)(31  )(D)). 
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Lin*  2e<4).-  Include  all  payments  made  to  other 
organizations  or  individuals  providing  benefits. 
Gener-",,  uiese  are  individual  providers  of  welfare 
benefits  such  as  legal  services,  day  care  services, 
training  and  apprenticeship  services. 

Line  2f  .•  Interest  expense  is  a  monetary  charge 
for  the  use  of  money  borrowed  by  the  plan.   This 
amount  should  include  the  total  of  interest  paid  or 
to  be  paid  (for  accrual  basis  plans)  during  the  plan 
year. 

Line  2g.-  Report  all  administrative  expenses  (by 
specified  category)  paid  by  or  charged  to  the  plan, 
including  those  that  were  not  subtracted  from  the 
gross  income  of  DFEs  in  determining  their  net 
investment  gain(s)  or  loss(es).  Expenses  incurred  in 
the  general  operations  of  the  plan  are  classified  as 
administrative  exper\ses. 

Line  2g(1).-lnclude  the  total  fees  paid  (or  in  the 
case  of  accrual  basis  plans;  costs  incurred  during 
the  plan  year  but  not  paid  as  of  the  end  of  the  plan 
year)  by  the  plan  for  outside  accounting,  actuarial, 
legal,  and  valuation/appraisal  services.     Include 
fees  for  the  annual  audit  of  the  plan  by  an 
independent  qualified  public  accountant;  for  payroll 
audits;  for  accounting/l>oolckeeping  services;  for 
actuarial  services  rendered  to  the  plan,  and  to  a 
lawyer  for  rendering  legal  opinions,  litigation,  and 
^advice  (but  not  for  providing  legal  services  as  a 
l)enefit  to  plan  participants).   lrK:lude  the  fee(s)  for 
valuations  or  appraisals  to  determine  the  cost, 
quality,  or  value  of  an  item  such  as  real  property, 
personal  property  (gemstones,  coins,  etc.),  and  for 
valuatior^  of  closely  held  securities  for  which 
there  is  rw  ready  market.   Do  not  include  amounts 
paid  to  plan  employees  to  perform 
bookkeeping/accounting  functiorts  which  should  be 
ir>ckided  in  2g(4).  -    "'-' 

Line  2g(2).-  Enter  the  total  fees  paid  (or  in  the 
case  of  accrual  basis  plans,  costs  incurred  during 
the  plan  year  tnit  not  paid  as  of  the  end  of  the  plan 
year)  to  a  contract  administrator  for  performing 
administrative  services  for  the  plan.    For  purposes 
of  the  return/report,  a  contract  administrator  is  any 
individual,  partnership  or  corporation,  responsible 
for  managing  the  clerical  operations  (e.g.,  handling 
membership  rosters,  claims  payments,  maintaining 
t>ooks  and  records)  of  the  plan  on  a  contractual 
basis.   Do  rK>t  irwiude  salaried  staff  or  employees 
of  the  plan  or  banks  or  insurance  carriers. 

Una  2g<3).-  Enter  the  total  fees  paid  (or  in  the 
case  of  accrual  basis  plans,  costs  irKurred  durir>g 
the  plan  year  but  not  paid  as  of  the  end  of  the  plan 
year)  to  an  individual,  partnership  or  corporation 
(or  other  person)  for  advice  to  the  plan  relating  to 
its  investment  portfolio.   These  may  include  fees 


paid  to  manage  the  plan's  investments,  fees  for 
specific  advise  on  a  particular  investment;  and  fees 
for  the  evaluation  of  the  plan's  investment 
performance. 

Line  2g(4),  Column  (a).-  Other  expenses  are  those 
that  cannot  be  included  in  2g(1)  through  2g(3). 
These  may  include  plan  expenditures  such  as 
salaries  and  other  compensation  and  allowances 
(e.g.,  payment  of  premiums  to  provide  health 
insurance  benefits  to  plan  employees),  expenses  for 
office  supplies  and  equipment,  cars,  telephone, 
postage,  rent,  expenses  associated  with  the 
ownership  of  a  building  used  in  the  operation  of  the 
plan,  and  trustees'  fees  and  reimbursement  of 
expenses  associated  with  trustees  such  as  lost 
time,  seminars,  travel,  meetings,  etc. 

Line  2i.-  Include  in  these  reconciliation  figures  the 
value  of  all  transfers  of  assets  or  liabilities  into  or 
out  of  the  plan  resulting  from,  among  other  things, 
mergers  and  consolidations.   A  transfer  of  assets  or 
liabilities  occurs  when  there  is  a  reduction  of  assets 
or  liabilities  with  respect  to  one  plan  and  the  receipt 
of  these  assets  or  the  assumption  of  these  liabilities 
by  another  plan.    A  transfer  is  not  a  shifting  of  one 
plan's  assets  or  liabilities  from  orte  investment  to 
another.   Transfers  out  at  the  end  of  the  year 
should  be  reported  as  occurring  during  the  plan 
year. 

Notm:  A  transfer  of  all  or  part  of  an  individual 
participant 's  account  balance  that  is  reportable  on 
Form  1099-R  should  not  be  included  on  line  2/. 

Part  IN  -  Accountant's  Opinion 

Line  3.-  Employee  benefit  plans,  103-12  lEs,  and 
GIAs  completing  the  Schedule  FIN  must  engage  an 
independent  qualified  public  accountant  pursuant  to 
ERISA  103(a)(3)(A)  and  29  CFR  2520.103-1  (b). 
The  accountant's  report  must  be  attached  to  the 
Form  5500  if  a  Schedule  FIN  (Form  5500)  is 
attached  and  box  3b(1)  or  3b(2)  on  the  Schedule 
FIN  is  not  checked. 

29  CFR  2520.103-1  (b)  requires  that  any  separate 
financial  statements  prepared  in  order  for  the 
independent  qualified  public  accountant  to  form  the 
opinion  and  notes  to  these  financial  statements 
must  be  attached  to  the  Form  5500.   Any  separate 
statements  must  inckjde  the  information  required  to 
be  disclosed  in  lines  1  and  2  of  the  Schedule  FIN; 
however,  they  may  be  aggregated  into  categories  in 
a  manner  other  than  that  used  on  the  Schedule  FIN. 
The  separate  statements  should  be  either 
typewritten  or  printed  and  consist  of  reproductions 
of  lir>es  1  and  2  or  statements  incorporating  by 
references  lines  1  and  2.      See  ERISA  section 
103(a)(3)(A),  and  the  DOL  regulations  29  CFR 


2520.103-1  (a)(2)  and  (b),  2520.103-2,  and 
2520.104-50. 

If  the  required  accountant's  report  is  r>ot  attached 
to  the  Form  5500,  the  filing  is  subject  to  rejection 
as  incomplete  and  penalties  may  be  assessed. 

Caution:  A  welfare  benefit  plan  that  uses  a  Code 
section  50ffc)(9)  trust,  is  generally  not  exempt 
from  the  requirement  to  engage  an  independent 
qualifiedytublic  accountant:  See  page  X  of  the 
Form  5500  instructions  under  Unas  and  Sehmduha 
ToConv»lmf. 

Lines  3a(1)  through  3a(4)  -  These  boxes  identify 
the  type  of  opinion  offered  by  the  accountant. 
Errter  the  name  and  EIN  of  the  accountant  in  the 
space  provided. 

Una  3a<1).-  Check  if  an  unqualified  opinion  was 
issued.  Generally,  an  unqualified  opinion  is  issued 
when  the  auditor  concludes  that  the  plan's 
financial  statements  presem  fairly,  in  all  material 
respects,  the  financial  status  of  ttie  plan  as  of  the 
end  of  the  period  audited,  and  the  changes  in  its 
financial  status  for  the  period  under  audit  are  in 
conformity  with  generally  accepted  accounting 
principles. 

Line  3a(2).-  Check  if  a  qualified  opinion  was 
issued.   Generally  a  qualified  opinion  is  issued  by 
an  independent  qualified  public  accountant  when 
ttie  plan's  financial  statements  present  fairly,  in  all 
material  respects,  the  financial  position  of  the  plan 
as  of  the  end  of  the  audit  period  and  the  results  of 
its  operations  for  the  audit  period  in  conformity 
with  generally  accepted  accounting  principles, 
except  for  the  effects  of  one  or  more  matters  that 
are  described  in  the  opinion. 

Line  3a<3).-  Check  if  a  disclaimer  of  opinion  was 
issued.  A  disclaimer  of  opinion  is  issued  when  the 
independent  qualified  public  accountant  does  not 
express  an  opinion  on  the  financial  statements 
because  he  or  she  has  not  performed  an  audit 
sufficient  in  scope  to  enable  him  or  her  to  form  an 
opinion  of  the  financial  statements. 

Line  3a(4).-  Check' if  the  plan  received  an  adverse 
accountant's  opinion.   Generally  an  adverse 
opinion  is  issued  by  an  independent  qualified  public 
accountant  when  the  plan's  financial  statements 
do  not  present  fairiy,  in  all  material  respects,  the 
financial  position  of  the  plan  as  of  the  end  of  the 
audit  period  and  the  results  of  its  operations  for 
the  audit  period  in  conformity  with  generally 
accepted  accounting  principles. 

Line  3b(1).-  Check  this  box  only  if  the  Schedule 
FIN  is  being  filed  for  a  CCT,  PSA,  or  MTIA. 


Line  3b{2).-  Check  this  box  if  the  plan  has  elected 
to  defer  attaching  the  accountant's  opinion  for  the 
first  of  2  consecutive  plan  years,  one  of  which  is  a 
short  plan  year  of  7  months  or  less.   The  Form 
5500  for  the  first  of  the  2  years  must  be  complete 
and  accurate,  with  all  attachments  except  for  the 
accountant's  report;  and  the  Form  5500  for  tf>e 
second  year  must  include:  (a)  financial  schedules 
arul  statements  for  both  plan  years;  (b)  a  report  of 
an  independent  qualified  public  accountant  with 
respect  to  the  financial  schedulas  arnl  statements 
for  each  of  the  2  plan  years  (regardless  of  the 
number  of  participants  covered  at  the  beginning  of 
each  plan  year);  and  (c)  a  statement  identifying  any 
material  differences  between  the  first  plan  year 
Form  5500's  unaudited  finarv:ial  information,  and 
the  audited  financial  information  filed  for  the  first 
year.   See  29  CFR  2520.104-46  and  29  CFR 
2520.104-50. 

Line  3c.-  Check  this  box  only  if  the  scope  of  tha 
plan's  audit  was  limited  pursuant  to  OOL 
regulations  29  CFR  2520.103-8  and 
2520.103-1 2(d)  because  the  examination  and 
report  of  an  independent  qualified  accountant  did 
not  extend  to:  (a)  information  prepared  and  certified 
to  by  a  bank  or  similar  institution  or  by  an  insurartca 
carrier  which  is  regulated  and  supervised  and 
subject  to  periodic  examination  by  a  state  or 
Federal  agency,  or  (b)  information  included  with  the 
Fomi  5500  filed  for  a  1 03-1 2  IE.   See  29  CFR 
2520.103-8  and  2520.103-12(d). 

Note:  These  regulations  do  not  exempt  the  plan 
administrator  from  engaging  an  accountant  or  from 
attaching  the  accountant's  report  to  the  Form 
5500. 

Part  iV  -  Transactions  During  Plan  Year 

Line  4a.-  Amounts  paid  by  a  participant  or 
beneficiary  to  an  employer  ar>d/or  withheld  by  an 
employer  for  contribution  to  the  plan  are  participant 
contributions  that  become  plan  assets  as  of  the 
earliest  date  on  which  such  contributiorw  can 
reasonably  be  segregated  from  the  employer's 
general  assets  (see  29  CFR  2510.3-102).   An 
employer  holding  these  assets  after  that  date 
commingled  with  its  general  assets  will  have 
engaged  in  a  prohibited  use  of  plan  assets  (see 
ERISA  section  406).   If  such  a  r>onexempt 
prohibited  transaction  occurred  with  respect  to  a 
disqualified  person  (see  Code  section  4975(e)(2)), 
file  Form  5330  with  the  IRS  to  pay  any  applicable 
excise  tax  on  the  transaction.   If  no  participant 
contributions  were  received  or  withheld  by  the 
employer  during  the  plan  year,  answer  "No." 

Line  4b.-  Plans  that  check  "Yes"  must  enter  the 
anKXjnt  and  complete  Part  I  of  Schedule  G.  The 
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due  date,  payment  amount  and  conditions  for 
determining  default  in  the  case  of  a  note  or  loan 
are  usually  contained  in  the  documents 
establishing  the  note  or  loan.   A  loan  by  the  plan  is 
in  default  when  the  t)orrower  is  unable  to  pay  the 
obligation  upon  maturity.  Obligations  that  require 
periodic  repayment  can  default  at  any  time. 
Generally  loans  and  fixed  income  obligations  are 
considered  uncollectil>l«  when  payment  has  not 
been  made  and  there  is  little  probability  that 
payment  will  be  made.    A  fixed  income  obligation 
has  a  fixed  maturity  date  at  a  specified  interest 
rate. 

Line  4c.-  Plans  that  check  "Yes"   must  enter  the 
amount  and  complete  Part  H  of  Schedule  G.     A 
lease  is  an  agreement  conveying  the  right  to  use 
property,  plant  or  equipment  for  a  stated  period. 
A  lease  is  in  default  when  the  required  payment(s) 
has  not  been  made.     An  uncollectible  lease  is  one 
where  the  required  payments  have  r>ot  been  made 
and  for  which  there  is  little  probability  that 
payment  will  be  made. 

Line  4d.-  Plans  that  check  "Yes"  must  enter  the 
amount  and  complete  Part  III  of  Schedule  G. 
Check  "Yes"  if  any  non  exempt  transaction  with  a 
party-in-interest  occurred  regardless  of  whether 
the  transaction  is  disclosed  in  the  accountant's 
report,  unless  the  transaction  is:  (1)  statutorily 
exempt  under  Part  4  of  Title  I  of  ERISA,  (2) 
administratively  exempt  under  ERISA  section 
408(a)  or  exempt  under  Code  sections  4975(c) 
and  4975(d),  or  (3)  a  transaction  of  a  103-1 2  IE 
with  parties  other  than  the  plan.    You  may  indicate 
that  an  application  for  an  administrative  exemption 
is  pending.    See  the  instructions  for  Part  III  of  the 
Schedule  G  (Form  5500)  concerning  non-exempt 
transactions  and  party-in-interest.    If  you  are 
unsure  as  to  whether  a  transaction  is  exempt  or 
not,  you  should  consult  with  either  the  plan's 
independent  qualified  public  accountant  or  legal 
counsel  or  both. 

Line  4«.-  If  "Yes'  is  checked  enter  the  full  amount 
of  the  loss.    If  the  full  amount  of  the  loss  has  not 
yet  t>een  determined,  provide  and  disclose  that  the 
figure  is  an  estimate,  such  as  'Approximately 
$1,000.*    Generally,  every  plan  official  of  an 
employee  benefit  plan  who  "har>dles'  funds  or 
other  property  of  such  plan  must  be  bonded. 
Generally,  a  person  shall  be  deemed  to  be 
"handling"  funds  or  other  property  of  a  plan,  so  as 
to  require  bonding,  whenever  his  other  duties  or 
activities  with  respect  to  given  funds  are  such  that 
there  is  a  risk  that  such  funds  could  be  lost  in  the 
event  of  fraud  or  dishonesty  on  the  part  of  such 
person,  acting  either  alone  or  in  collusion  with 
others.    Section  41 2  of  ERISA  and  DOL  regulations 
29  CFR  2580  provide  the  bonding  requirements. 


including  the  definition  of  "handling"  (29  CFR 
2580.412-6),  the  permissible  forms  of  bor>ds  (29 
CFR  2580.412-10),  the  amount  of  the  bond  (29 
CFR  2580,  subpart  C),  and  certain  exemptions  such 
as  the  exemption  for  unfunded  plans,  certain  banks 
and  insurance  companies  (ERISA  section  412),  and 
the  exemption  allowing  plan  officials  to  purchase 
bonds  from  surety  companies  authorized  by  the 
Secretary  of  the  Treasury  as  acceptable  reinsurers 
on  Federal  bonds   (29  CFR  2580.412-23). 

Nof:  Willful  failure  to  report  is  a  criminal  offense. 
See  ERISA  section  501. 

Lme  4f .  -  An  accurate  assessment  of  fair  market 
value  is  essential  to  a  plan's  ability  to  comply  with 
ttie  requirements  set  forth  in  the  Code  (e.g.,  the 
exclusive  benefit  rule  of  Code  section  401(a)(2), 
the  limitations  on  benefits  and  contributions  under 
Code  section  415,  and  the  minimum  funding 
requirements  under  Code  section  41 2.)   Examples 
of  assets  that  may  not  have  a  readily  determinable 
value  on  an  established  market  include  real  estate, 
nonpublicly  traded  securities,  shares  in  a  limited 
partnership,  and  collectibles.    Do  not  check  "Yes" 
on  line  4f  if  the  plan  is  a  defined  contribution  plan 
and  the  only  assets  the  plan  holds,  that  do  not  have 
a  readily  determinable  value  on  an  established 
market,  are:   (1)  participant  loans  not  in  default,  or 
(2)  assets  over  which  the  participant  exercises 
control  within  the  meaning  of  section  404(c)  of 
ERISA.   Although  the  fair  market  value  of  plan 
assets  must  be  determined  each  year,  there  is  no 
requirement  that  the  assets  (other  than  certain 
nonpublicly  traded  employer  securities  held  in 
ESOPS)  be  valued  every  year  by  independent  third- 
party  appraisers. 

Enter  in  the  amount  column  the  fair  market  value  of 
the  assets  referred  to  on  line  4f  that  were  not 
valued  by  an  indeper>dent  third-party  appraiser  in 
tt)e  plan  year.    See  Revenue  Ruling  59-60,  1959-1 
C.B.  237,  for  guidance  on  determining  fair  market 
value. 

Line  4j.  -  Check  "Yes*  if  all  plan  assets  were  used  to 
buy  individual  annuity  contracts  and  the  contracts 
were  distributed  to  the  participants,  or  if  all  plan 
assets  were  legally  transferred  to  the  control  of 
another  plan  or  brought  under  the  control  of  PBGC. 

UfM  5a.  -  Check  "Yes*  if  a  resolution  to  terminate 
the  plan  was  adopted  during  this  or  any  prior  plan 
year,  unless  the  termination  was  revoked  and  no 
assets  reverted  to  the  employer.    If  "Yes"  is 
checked,  enter  the  amount  of  plan  assets  that 
reverted  to  the  employer  during  the  plan  year  in 
connection  with  the  implementation  of  such 
termination.   Enter  "-0-*  if  no  reversion  occurred 
during  the  current  plan  year. 


Caution:  A  Form  5500  must  be  filed  for  each  year 
the  plan  has  assets,  and,  in  the  case  of  a  welfare 
benefit  plan,  if  the  plan  is  still  liable  to  pay  benefits 
for  claims  which  were  incurred  prior  to  the 
termination  date,  but  not  yet  paid.    See  29  CFR 
2520. 104b-2(g)l2l(iil. 

Una  5b.-  Enter  information  coricerning  assets 
and/or  liabilities  transferred  from  this  plan  to 
another  plan(s)  (including  spin-offs)  during  the  plan 
year.   A  transfer  of  assets  or  liabilities  occurs 
when  there  is  a  reduction  of  assets  or  liabilities 
with  respect  to  one  plan  and  the  receipt  of  these 
assets  or  the  assumption  of  these  liabilities  by 
another  plan.   Enter  the  name,  PN,  and  EIN  of  the 
other  plan(s)  involved  on  Lines  5b(1),  (2)  and  (3). 

Note:  A  transfer  of  all  or  part  of  an  individual 
participant's  account  balartce  that  is  reportable  on 
Form  1099-R  should  not  be  included  on  line  5b  but 
must  be  included  in  plan  expenses  and  benefit 
payments  reported  in  Part  11. 

Caution:  Form  5310-A,  Notice  of  Merger  or 
Consolidation,  Spinoff,  or  Transfer  of  Plan  Assets 
or  Liabilities;  Notice  of  Qualified  Separate  Lines  of 
Busirtess,  must  be  filed  at  least  30  days  before  any 
plan  merger  or  consolidation  or  any  transfer  of 
plan  assets  or  liabilities  to  another  plan.    There  is  a 
penalty  for  not  filing  Form  53 10- A  on  time.     In 
addition,  a  transfer  of  benefit  liabilities  involving  a 
plan  covered  by  PBGC  insurartce  may  be  reportable 
to  the  PBGC  (see  PBGC  Form  10  and  Form  10- 
Advance). 
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Benefits  Administration 
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Imernal  Revenue 
Service 

Instructions  for  Schedule  FIN-SP 

(Form  5500) 

Financial  Information  for  Small  Plans 

^R/SA  'nfars  to  the  Emphyee  Retirement  Income  Security  Act  of  1974. 
•Code  '  refers  to  the  interna/  Revenue  Code. ^^ 


General  Instructions 

Who  Must  File 

The  Schedule  FIN-SP  (Form  5500)  must  be 
attached  to  a  Form  5500  filed  for  pension  t>er>efit 
plans  and  welfare  benefit  plans  that  covered  fewer 
than  1 00  participants  as  of  the  beginning  of  the 
plan  year.    If  a  Form  5500-C/R  was  filed  for  the 
plan  for  the  1 997  plan  year  and  the  plan  covered 
fewer  than  121  participants  as  of  the  beginning  of 
this  plan  year,  the  Schedule  FIN-SP  may  be 
completed  instead  of  a  Schedule  FIN. 

Exception:  Certain  insured,  unfunded  or 
combination  unfunded/insured  welfare  plans  are 
exempt  from  filing  the  Form  5500  and  the 
Schedule  FIN-SP.    In  addition,  certain  fully  insured 
pension  plans  are  exempt  from  completing  the 
Schedule  FIN-SP.   See  the  Form  5500  instructiorts 
for  Pension  and  We/farm  Plan*  Exdudmi  From  FXng 
on  page  X  and  Umftmd  Pmtaion  Plan  Raportkig  on 
page  Y  for  more  information. 

Check  the  appropriate  box  on  Part  II,  line  8  of  the 
Form  5500  if  a  Schedule  FIN-SP  is  attached. 

Specific  Instructions 

Lines  A,  B,  C  and  D.  -  This  information  should  be 
the  same  as  reported  in  Part  II  of  the  Form  5500 
to  which  this  Schedule  RN-SP  is  attached. 

Use  either  the  cash,  modified  cash,  or  accrual 
basis  for  recognition  of  transactions,  as  long  as 
you  use  one  method  consistently.   Round  off  all 
amounts  reported  on  the  Schedule  FIN-SP  to  the 
nearest  dollar.  Any  other  amounts  are  subject  to 
rejection.   Check  all  subtotals  and  totals  carefully. 

Caution:  Do  not  mark  through  the  printed  lirie 
descriptions  and  insert  your  own  description  as 
this  may  cause  additional  correspondence  due  to  a 


computerized  review  of  the  Schedule  FIN-SP. 

If  the  assets  of  two  or  more  plans  are  maintained  in 
one  fund  other  than  a  DFE,  such  as  when  an 
employer  has  two  plans  that  are  funded  through  a 
single  trust,  include  the  plan's  allocable  part  of  each 
line  item.   If  assets  of  one  plan  are  maintained  in 
two  or  more  trust  funds,  report  the  combined 
fir>ancial  information. 

Current  value  means  fair  market  value  where 
available.   Otherwise,  rt  means  the  fair  value  as 
determined  in  good  faith  under  the  terms  of  tt\e 
plan  by  a  trustee  or  a  named  fiduciary,  assuming  an 
orderly  liquidation  at  time  of  the  determination.  See 
ERISA  section  3(26). 

Part  I  -  Small  Plan  Rnanctai  infomwtion 

Total  plan  assets  at  the  beginnir>g  of  the  plan  year 
plus  tt>e  r>et  income  (loss)  and  any  net  transfers  for 
the  plan  year  must  equal  the  total  plan  assets  at  the 
end  of  the  plan  year. 

Plan  Asaats  and  Uabttties 

Amounts  reported  on  line  la,  lb,  and  1  c  for  the 
beginning  of  the  plan  year  must  be  the  same  as 
reported  for  the  erxl  of  the  plan  year  for 
corresponding  line  items  on  the  1 997  return/report. 
Do  not  include  contributions  designated  for  the 
199X  plan  year  in  column  (a). 

Line  la.-  Enter  the  total  plan  assets  at  the 
beginning  and  end  of  the  plan  year.    Plan  assets 
may  include,  among  other  things: 

1 .  Cash,  including  both  interest  and  noninterest 
bearir^.   This  includes  all  cash  on  hand  or  in  a 
financial  institution  including  money  market 
accounts; 

2.  Receivables,  including  all  contributions  due 
to  the  plan  from  the  employer  and  participants, 
income  earned,  but  not  yet  received  by  the  plan, 
ar)d  receivables  from  any  other  source;  and 
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3.   Investments  including  securities  (stocks, 
bonds,  U.S.  Government  obligations,  municipal 
obligations,  etc.);  real  property  (e.g.,   land, 
buildings),  personal  property  (e.g.,  gold, 
collectibles);  loans  (mortgages,  promissory  notes, 
etc.);  and  all  other  investments  (certificates  of 
deposit,  repurchase  agreements,  land  contracts, 
units  of  participation  in  common/collective  trusts 
and  pooled  separate  accounts,  shares  of  mutual 
funds,  interests  in  master  trusts  and  103-12  lEs, 
etc). 

A  plan  with  assets  held  in  common/collective 
trusts,  pooled  separate  accounts,  master  trust 
investment  accounts,  and/or  103-1  2  lEs  must  also 
attach  Schedule  D  (Form  5500). 

Use  the  same  method  for  determining  the  value  of 
the  insurance  contracts  reported  here  as  you  used 
for  line  3  of  Schedules  A  (Form  5500),  or,  if  line  3 
is  not  required,  line  6. 

Do  not  include  contributions  designated  for  the 
1 99X  plan  year  in  the  total  assets  at  the  beginnir^ 
of  the  plan  year  entered  on  Line  la. 

Una  lb.-  Enter  the  total  liabilities  at  the  beginning 
and  end  of  the  plan  year.   Liabilities  to  be  entered 
here  do  not  include  the  value  of  future  pension 
payments  to  plan  participants;  however,  the 
amount  to  be  entered  in  line  1  b  for  accrual  basis 
filers  includes,  among  other  things: 

1 .  Benefit  claims  that  have  t}een  processed 
and  approved  for  payment  by  the  plan  but  have 
r>ot  been  paid; 

2.  Accounts  payable  obligations  owed  by  the 
plan  that  were  incurred  in  the  normal  operations  of 
the  plan  but  have  not  been  paid;  and 

3.  Other  liabilities  such  as  acquisition 
indebtedness  and  any  other  amount  owed  by  the 
plan. 

Una  Ic-  Enter  the  net  assets  as  of  the  beginning 
and  end  of  the  plan  year.  (Subtract  line  1  b  from 
la.) 

Income,  Expenses,  and  Transfers  In  The  Plan  Year 

Line  2a.-  Include  the  total  cash  contritHJtions 
received  and/or  (for  accrual  basis  plans)  due  to  be 
received. 

Line  2a(1)  -  Plans  using  the  accrual  basis  of 
accounting  should  not  include  contributions 
designated  for  the  year  before  the  1 99X  plan  year 
online2a(1). 

Line  2a(2).  -  For  welfare  plans,  report  all 
employee  contributions,  including  all  elective 


contributions  under  a  cafeteria  plan  (Code  section 
125).    For  pension  plans,  participant  contributions, 
for  purposes  of  this  item,  also  include  elective 
contributions  under  a  qualified  cash  or  deferred 
arrangement  (Code  section  401  (k). 

Une  2b.  Use  the  current  value,  at  date  contributed, 
of  securities  or  other  noncash  property. 

Une  2c.-  Enter  the  total  of  all  cash  contributions 
(line  2a(1)  through  (3)),  noncash  contributions  (2b), 
and  other  plan  income  during  the  plan  year.   A 
negative  figure  should  be  placed  in  parenthesis. 
Plan  income  received  and/or  receivable  may  include, 
among  other  things: 

1 .  Interest  on  investments  (including  money 
market  accounts,  sweep  accounts,  STIF  accounts, 
etc.). 

2.  Dividends.  (Accrual  basis  plans  should 
include  dividends  declared  for  all  stock  held  by  the 
plan  even  if  the  dividends  have  not  been  received 
as  of  the  end  of  the  plan  year.) 

3.  Rents  from  income-producing  property 
owned  by  the  plan. 

4.  Royalties. 

«    5.   Net  gain  or  loss  from  the  sate  of  assets. 

6.   Other  income  such  as  unrealized 
appreciation  (depreciation)  in  plan  assets.   To 
compute  this  amount  subtract  the  current  value  of 
all  assets  at  the  beginning  of  the  year  plus  the  cost 
of  any  assets  acquired  during  the  plan  year  from 
the  current  value  of  all  assets  at  the  end  of  the  year 
minus  assets  disposed  of  during  the  plan  year. 


Una  2d.-  Include: 

1 .  Payments  made  (and  for  accrual  basis  filers 
payments  due)  to  or  on  behalf  of  participants  or . 
beneficiaries  in  cash,  securities,  or  other  property 
(including  rollovers  of  an  individual's  accrued 
benefit  or  account  balance); 

2.  Payments  to  insurance  companies  and 
similar  organizations  such  as  Blue  Cross,  Blue 
Shield,  and  health  maintenance  organizations  for 
the  provision  of  plan  benefits  (e.g.,  paid-up 
annuities,  accident  insurance,  health  insurance, 
vision  care,  dental  coverage,  etc.);  and 

3.  Payments  made  to  other  organizations  or 
individuals  providing  benefits.  Generally,  the 
payments  discussed  in  (3)  are  made  to  individual 
providers  of  welfare  benefits  such  as  legal  services, 
day  care  services,  ar>d  training  and  apprenticeship 
services.  If  securities  or  other  property  are 
distributed  to  plan  participants  or  beneficiaries, 
include  the  current  value  on  the  date  of  distribution. 
These  benefits  are  to  be  included  in  the  amount  of 
the  expenses  entered  in  line  2e. 
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Una  2e.-  Enter  the  total  of  all  benefits  paid  or  due 
as  reported  on  line  2d  and  all  other  plan  expenses 
during  the  year.   Expenses  (paid  and/or  payable) 
may  include,  among  others: 

1.  Salaries  to  employees  of  the  plan; 

2.  Expenses  for  accounting,  actuarial,  legal, 
and  investment  services. 

3.  Fees  and  expenses  for  trustees  including 
reimbursement  for  travel,  seminars,  and  meeting 
expenses;  and 

4.  Fees  paid  for  valuations  and  appraisals. 

Line  2f.-  Enter  the  net  income  (loss).  Subtract  line 
2d  from  line  2b.  If  the  result  is  a  negative  number, 
enter  it  in  parentheses. 

Line  2g.  -  Enter  the  net  value  of  all  assets 
transferred  to  and  from  the  plan  during  the  plan 
year  including  those  resulting  from  mergers  and 
spin-offs.   A  transfer  of  assets  or  liabilities  occurs 
when  there  is  a  reduction  of  assets  or  liabilities 
with  respect  to  one  plan  and  the  receipt  of  these 
assets  or  the  assumption  of  these  liabilities  by 
another  plan.    Transfers  out  at  the  end  of  the  year 
should  be  reported  as  occurring  during  the  plan 
year.     If  the  result  is  a  negative  number,  enter  it  in 
parentheses. 

Note:   A  transfer  of  all  or  part  of  an  individual 
participant's  account  balance  that  is  reportable  on 
Form  1099-R  should  not  be  included  on  line  29  but 
must  be  included  in  plan  expenses  and  ber>efit 
payments  reported  on  line  2d. 

Specific  Assets 

Line  3a.-  Enter  the  value  of  the  plan's  participation 
in  a  partnership  or  joint  venture,  unless  the 
partnership  or  joint  venture  filed  a  Form  5500  as  a 
103-12  IE.   See  page  X. 

Una  3b.  -  The  term  "employer  real  property" 
means  real  property  (and  related  personal  property) 
that  is  leased  to  an  employer  of  employees 
covered  by  the  plan,  or  to  an  affiliate  of  such 
employer.  For  purposes  of  determining  the  time  at 
which  a  plan  acquires  employer  real  property  for 
purposes  of  this  line,  such  property  shall  be 
deemed  to  be  acquired  by  the  plan  on  the  date  on 
which  the  plan  acquires  the  property  or  on  the 
date  on  which  the  lease  to  the  employer  (or 
affiliate)  is  entered  into,  whichever  is  later. 

Une  3d.-  An  employer  security  is  any  security 
issued  by  an  employer  (including  affiliates)  of 
employees  covered  by  the  plan.   These  may 
include  common  stocks,  preferred  stocks,  bonds, 
zero  coupon  bonds,  debentures,  convertible 
debentures,  notes  and  commercial  paper. 


Une  3e.  -  Enter  on  this  line  all  loans  to  participants 
including  residential  mortgage  loans  that  are  subject 
to  Code  section  72(p).    Include  the  sum  of  the 
value  of  the  unpaid  principal  balances,  plus  accrued 
but  unpaid  interest,  if  any,  for  participant  loans 
made  under  an  individual  account  plan  with 
investment  experience  segregated  for  each  account 
made  in  accordance  with  29  CFR  25 50. 408b- 1  and 
which  are  secured  solely  by  a  portion  of  the 
participant's  vested  accrued  benefit.    When 
applicable,  combine  this  amount  wjth  the  current 
value  of  any  other  participant  loans. 

Une  3f .-  Enter  all  loans  made  by  the  plan  except 
participant  loans  reported  on  line  1c(7).   These 
include  loans  for  construction,  securities  loans, 
mortgage  loans  (either  by  making  or  participating  in 
the  loans  directly  or  by  purchasing  loans  originated 
by  a  third  party),  and  other  miscellaneous  loans. 
Include  on  this  line  residential  mortgage  loans  that 
are  not  subject  to  Code  section  72(p). 

Une  3g.-  Include  all  property  that  has  concrete 
existence  and  is  capable  of  being  processed,  such 
as  goods,  wares,  merchandise,  furniture,  machines, 
equipment,  animals,  automobiles,  etc.   This 
includes  collectibles,  such  as  works  of  art,  rugs, 
antiques,  metals,  gems,  stamps,  coins,  alcoholic 
beverages,  musical  instruments,  and  historical 
objects  (documents,  clothes,  etc.).   Do  not  include 
the  value  of  a  plan's  interest  in  property  reported  on 
lines  3a  through  3f,  or  intangible  property,  such  as 
patents,  copyrights,  goodwill,  frarurhises,  notes, 
mortgages,  stocks,  claims,  interests,  or  other 
property  that  embodies  intellectual  or  legal  rights. 

Part  II  -  Transactions  During  Plan  Year 

Une  4a.-  Amounts  paid  by  a  participant  or 
beneficiary  to  an  employer  and/or  withheld  by  an 
employer  for  contribution  to  the  plan  are  participant 
contributions  that  become  plan  assets  as  of  the 
earliest  date  on  which  such  contributions  can 
reasonably  be  segregated  from  the  employer's 
general  assets  (see  29  CFR  2510.3-102).    An 
employer  holding  these  assets  after  that  date 
commingled  with  its  general  assets  will  have 
engaged  in  a  prohibited  use  of  plan  assets  (see 
ERISA  section  406).   If  such  a  nonexempt 
prohibited  transaction  occurred  with  respect  to  a 
disqualified  person  (see  Code  section  4975(e)(2)), 
file  Form  5330  with  the  IRS  to  pay  any  applicable 
excise  tax  on  the  transaction.   If  no  participant 
contributions  were  received  or  withheld  by  the 
employer  during  the  plan  year,  answer  "No." 

Urte  4b.-  Plans  that  check  "Yes"  must  enter  the 
amount.   The  due  date,  payment  amount  and 
conditions  for  determining  default  in  the  case  of  a 
note  or  loan  are  usually  comained  in  the  documents 
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establishing  the  note  or  loan.   A  loan  by  the  plan  is 
in  default  when  the  borrower  is  unable  to  pay  the 
obligation  upon  maturity.  Obligations  that  require 
periodic  repayment  can  default  at  any  time. 
Generally  loans  and  fixed  income  obligations  are 
considered  uncollectible  when  payment  has  not 
been  made  and  there  is  little  probability  that 
payment  will  be  made.   A  fixed  income  obligation 
has  a  fixed  maturity  date  at  a  specified  interest 
rate. 

Une  4c.-  Plans  that  check  "Yes"   must  enter  the 
amount.     A  lease  is  an  agreement  conveying  the 
right  to  use  property,  plant  or  equipment  for  a 
stated  period.   A  lease  is  in  default  when  the 
required  payment(s)  has  not  been  made.     An 
uncollectible  lease  is  one  where  the  required 
payments  have  not  been  made  and  for  which  there 
is  little  probability  that  payment  will  be  made. 

Une  4d.-  Plans  that  check  "Yes"  must  enter  the 
amount.     Check  "Yes"  if  any  non  exempt 
transaction  with  a  party-in-interest  occurred 
regardless  of  whether  the  transaction  is  disclosed 
in  the  accountant's  report,  unless  the  transaction 
is:  (1)  statutorily  exempt  under  Part  4  of  Title  I  of 
ERISA,  (2)  administratively  exempt  under  ERISA 
section  408(a)  or  exempt  under  Code  sections 
4975(c)  and  4975(d),  or  (3)  a  transaction  of  a 
103-1 2  IE  with  parties  other  than  the  plan.   You 
may  indicate  that  an  application  for  an 
administrative  exemption  is  pending.    If  you  are 
unsure  as  to  whether  a  transaction  is  exempt  or 
not,  you  should  consult  with  either  the  plan's 
independent  qualified  public  accountant  or  legal 
counsel  or  both. 

Party-in-lnterest  -  For  purposes  of  this  form,  party- 
in-interest  is  deemed  to  include  a  disqualified 
person — see  Code  section  4975(e)(2).  The  term 
■party-in-interest"  means,  as  to  an  employee 
benefit  pU 


A.  any  fiduciary  (including,  but  not  limited  to, 
any  administrator,  officer,  trustee  or  custodian), 
counsel,  or  employee  of  the  plan; 

B.  a  person  providing  services  to  the  plan; 

C.  an  employer,  any  of  whose  employees  are 
covered  by  the  plan; 

D.  an  employee  organization,  any  of  whose 
memt)ers  are  covered  by  the  plan; 

E.  an  owner,  direct  or  ir>direct,  of  50%  or  more 
of — (1)  the  combined  voting  power  of  all  classes 
of  stock  entitled  to  vote,  or  the  total  value  of 
shares  of  all  classes  of  stock  of  a  corporation.  (2) 
the  capital  interest  or  the  profits  interest  of  a 
partnership,  or  (3)  the  beneficial  interest  of  a  trust 
or  unincorporated  enterprise  that  is  an  employer  or 
an  employee  organization  described  in  C  or  D; 

F.  a  relative  of  any  individual  described  in  A,  B, 


C.  or  E; 

G.  a  corporation,  partnership,  or  trust  or  estate 
of  which  (or  in  which)  50%  or  more  of:  (1)  the 
combined  voting  power  of  ail  classes  of  stock 
entitled  to  vote  or  the  total  value  of  shares  of  all 
classes  of  stock  of  such  corporation,  (2)  the  capital 
interest  or  profits  interest  of  such  partnership,  or 
(3)  the  beneficial  interest  of  such  trust  or  estate  is 
owned  directly  or  indirectly,  or  held  by,  persor^ 
descrit>ed  in  A,  8,  0,  D,  or  E; 

H.  an  employee,  officer,  director  (or  an 
individual  having  powers  or  responsibilities  similar 
to  those  of  officers  or  directors),  or  a  10%  or  more 
shareholder,  directly  or  irnjirectly,  of  a  person 
described  in  B,  0,  D,  E.  or  Q,  or  of  the  employee 
benefit  plan;  or 

I.  a  10%  or  more  (directly  or  indirectly  in  capital 
or  profits)  partner  or  joint  venturer  of  a  person 
described  in  B,  C,  D,  E,  or  G. 

Une  4e.-  If  "Yes"  is  checked  enter  the  full  amount 
of  the  loss.   If  the  full  amount  of  the  loss  has  not 
yet  been  determined,  provide  and  disclose  that  the 
figure  is  an  estimate,  such  as  "Approx.  $1,000." 
Generally,  every  plan  official  of  an  employee  benefit 
plan  who  "handles"  funds  or  other  property  of  such 
plan  must  be  bonded.  Generally,  a  person  shall  be 
deemed  to  be  "handling"  funds  or  other  property  of 
a  plan,  so  as  to  require  bor>ding,  whenever  his  other 
duties  or  activities  with  respect  to  given  funds  are 
such  that  there  is  a  risk  that  such  funds  could  be 
lost  in  the  event  of  fraud  or  dishonesty  on  the  part 
of  such  person,  acting  either  alone  or  in  collusion 
with  others.   Section  41 2  of  ERISA  and  29  CFR 
2580  provide  the  bonding  requirements,  including 
the  definition  of  "handling"  (2580.412-6),  the 
permissible  forms  of  bonds  (2580.412-10),  the 
amount  of  the  bond  (2580,  subpart  C).  and  certain 
exemptions  such  as  the  exemption  for  unfunded 
plans,  certain  banks  and  insurance  companies 
(ERISA  section  412),  and  the  exemption  for  plan 
officials  to  purchase  bonds  from  surety  companies 
authorized  by  the  Secretary  of  the  Treasury  as 
acceptable  reinsurers  on  Federal  bonds  (2580.412- 
23). 

Not»:  Willful  failure  to  report  is  a  criminal  offense. 
See  ERISA  section  501. 

Une  4f .  -  An  accurate  assessment  of  fair  market 
value  is  essential  to  a  plan's  ability  to  comply  with 
the  requirements  set  forth  in  the  Code  (e.g.,  the 
exclusive  benefit  rule  of  Code  section  401(a)(2), 
the  limitations  on  benefits  and  contributions  ur>der 
Code  section  415,  and  the  minimum  funding 
requirements  under  Code  section  412.)   Examples 
of  assets  that  may  not  have  a  readily  determinable 
value  on  an  established  market  include  real  estate, 
nonpublicly  traded  securities,  shares  in  a  limited 
partnership,  and  collectibles.   Do  not  check  "Yes" 
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on  line  4f  if  the  plan  is  a  defined  contribution  plan 
and  the  only  assets  the  plan  holds,  that  do  not 
have  a  readily  determinable  value  on  an 
established  market,  are:    ID  participant  loans  not 
in  default,  or  (2)  assets  over  which  the  participant 
exercises  control  within  the  meaning  of  section 
404<c)  of  ERISA.   Although  the  fair  market  value 
of  plan  assets  must  be  determined  each  year, 
there  is  no  requirement  that  the  assets  (other  than 
certain  nonpublicly  traded  employer  secunties  held 
in  ESOPS)  be  valued  every  year  by  independent 
third-party  appraisers. 

t 

Enter  in  the  amount  column  the  fair  market  value 
of  the  assets  referred  to  on  line  4f  that  were  not 
valued  by  an  independent  third-party  appraiser  in 
the  plan  year.    See  Revenue  Ruling  59-60,  1959-1 
C.B.  237,  for  guidance  on  determining  fair  market 
value. 

Line  4i.  -  Check  'Yes'  if  all  plan  assets  were  used 
to  buy  ir«lividual  annuity  contracts  and  the 
contracts  were  distributed  to  the  participants,  or  if 
all  plan  assets  were  legally  transferred  to  the 
control  of  another  plan  or  brought  under  the 
control  of  PBGC. 

Line  5a.  -  Check  'Yes'  if  a  resolution  to  terminate 
the  plan  was  adopted  during  this  or  any  prior  plan 
year,  unless  the  termination  was  revoked  and  no 
assets  reverted  to  the  employer.     If  "Yes'  is 
checked,  enter  the  amount  of  plan  assets  that 
reverted  to  the  employer  during  the  plan  year  in 
connection  with  the  implementation  of  such 
termination.    Enter  "-0-"  if  no  reversion  occurred 
during  the  current  plan  year. 

Caution:  A  Form  5500  must  be  fi/ed  for  each  year 
the  plan  has  assets,  and,  in  the  case  of  a  welfare 
benefit  plan,  if  the  plan  is  still  liable  to  pay  bertefits 
for  claims  which  were  incurred  prior  (o  the 
termination  date,  but  not  yet  paid.    Sfee  29  CFR 
2520. 104b-2(g)f2)(ii). 

Line  5b.-  Enter  information  concerning  assets 
and/or  liabilities  transferred  from  this  plan  to 
another  plan(s)  (including  spin-offs)  during  the  plan 
year.   A  transfer  of  assets  or  liabilities  occurs 
when  there  is  a  reduction  of  assets  or  liabilities 
with  respect  to  one  plan  and  the  receipt  of  these 
assets  or  the  assumption  of  these  liabilities  by 
another  plan.    Enter  the  name,  PN,  and  EIN  of  the 
otf>er  plan(s)  involved  on  Lines  5b(1),  5b(2)  and 
5b(3). 

Note:   A  transfer  of  all  or  part  of  an  individual 
participant 's  account  balance  that  is  reportable  on 
Form  1099-R  should  not  be  included  on  line  5b  but 
must  be  included  in  plan  expenses  and  benefit 
payments  reported  in  Part  I. 


Caution:   Form  53 10-A,  Notice  of  Merger  or 
Consolidation,  Spinoff,  or  Transfer  of  Plan  Assets  or 
Liabilities;  Notice  of  Qualified  Separate  Lines  of 
Business,  must  be  filed  at  least  30  days  before  any 
plan  merger  or  consolidation  or  any  transfer  of  plan 
assets  or  liabilities  to  another  plan.    There  is  a 
pertalty  for  not  filing  Form  531 0-A  on  time.     In 
addition,  a  transfer  of  benefit  liabilities  involving  a 
plan  covered  by  f*BGC  insurance  may  be  reportable 
to  the  PBGC  (see  PBGC  Form  10  and  Form  10- 
Advance). 
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Department  of  the  Department  of  Labor 

TroMury  Pension  aryi  Welfare 

Internal  Revenue  Service       Benefits  Administration 

^i)9X     - 

Instructions  for  Schedule  G 
(Form  5500) 

Financial  Transaction  Schedules 

Tn/S4  'refers  to  the  Employee  Retirement  Income  Security  Act  of  1974. 
Vode' refers  to  the  Internal  Revenue  Code. 


General  Instructions 
Who  Must  Fa« 

The  Schedule  G  (Form  5500)  must  be  attached  to 
the  Form  5500  filed  for  a  plan.  MTIA,  GIA,  or 
103-1 2  IE  when  lines  4b,  4c,  and/or  4d  of  the 
Schedule  FIN  (Form  5500)  is  checked  'Yes.'   In 
addition,  the  Schedule  G  (Form  5500)  must  be 
attached  to  the  Form  5500  filed  for  a  103-12  IE 
when  Iir>e8  4b  and/or  4c  of  the  Schedule  FIN  (Form 
5500)  is  chM:ked  'Yas.' 

Check  the  appropriate  t>ox  on  Part  II,  line  8  of  the 
Form  5500  and  enter  the  total  number,  if  any 
Schedules  G  have  been  attached. 

Schedule  G,  Part  I  reports  any  loans  or  fixed 
income  obligations  in  default  or  determined  to  be 
uncollectible  as  of  the  end  of  the  plan  or  DFE  year. 
Part  II  reports  any  leases  in  default  or  classified  as 
uncollectible.    Part  III  reports  any  nonexempt 
transactions.   This  Part  should  not  be  completed 
fora  103-12  IE. 

Specific  Instructions 

Unas  A.  B,  C  and  D.  -  This  information  should  be 
the  same  as  reported  in  Part  II  of  the  Form  5500 
to  which  this  Schedule  G  is  attached. 

Part  I  -  Loans  or  Rxed  Irtcome 
Obligations  in  Default  or  Classified  as 
Uncollectible 

List  all  loans  by  the  plan  or  fixed  income 
obligations  in  default  or  determined  to  be 
uncollectible  as  of  the  end  of  the  plan,  group 
insurance  arrangenr>ent,  master  trust  investment 
account  or  103-12  IE  year.   Provide  an  explanation 
of  what  steps  have  been  taken  or  will  be  taken  to 


collect  overdue  amounts  for  each  loan  listed. 

Include  all  fixed  income  obligations  wNch  have 
matured,  but  heve  rtot  been  paid,  for  which  it  has 
been  determined  that  paynrwnt  wHI  not  be  made; 
fixed  obligations  where  the  required  payments  have 
not  been  made  by  the  due  date;  end  loans  that 
were  renegotiated  during  the  plen  year. 

Identify  a// persons  krwwn  to  be  a  party-in-intarast 
to  the  plan,  by  entering  an  asterisk  C)  in  column 
M. 

The  due  date,  payment  amount  and  conditions  for 
determining  default  in  the  case  of  a  note  or  loan  are 
usually  contained  in  ttw  documents  establishing  the 
rK)te  or  loan.    A  loan  by  the  plan  is  in  default  when 
the  borrower  is  unable  to  pay  the  obligation  upon 
maturity.   Obligations  which  require  periodic 
repayment  can  default  at  any  time.  Generally  loans 
and  fixed  income  obligations  are  considered 
uncollectible  when  payment  has  not  been  made  and 
there  is  little  probability  that  payment  will  be  made. 
A  fixed  income  obligation  has  a  fixed  maturity  date 
at  a  specified  interest  rate. 

No^:  Defaulted  participant  loans  may  be 
aggregated  for  the  purposes  of  f*art  I  and  reported 
for  an  individual  account  plan  with  investment 
experience  segregated  for  each  account,  if  they  (1) 
ware  made  in  accordance  with  29  CFR  2550.408b- 
1;  and  (21  are  secured  solely  by  a  portion  of  the 
participant's  vested  accrued  benefit,  provided  th» 
amount  of  each  defaulted  loan  does  not  exceed  the 
individual  participant's  account  balance.    If 
aggregated,  enter  'Secured  Participant  loans'  in 
column  (b). 
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Part  II  -  Leases  in  Default  or  Classified 
as  Uncollectible 

List  any  leases  in  default  or  classified   as 
uncollectible.    A  lease  is  an  agreement  conveying 
the  right  to  use  property,  plant  or  equipment  for  a 
stated  period.    A  lease  is  in  default  when  the 
required  payment(s)  has  not  been  made.     An 
uncollectible  lease  is  one  where  the  required 
payments  have  not  been  made  and  for  which  there 
is  little  probability  that  paynrtent  will  be  made. 

Part  III  -  Nonexempt  Transactions 

All  nonexempt  party-in-interest  transactions  must 
be  disclosed,  regardless  of  whether  noted  in  the 
accountam's  report,  unless  tt>e  nortexempt 
transaction  is: 

(1 )  statutorily  exempt  under  Part  4  of  Title  I  of 
ERISA: 

(2)  administratively  exempt  under  ERISA  section 
408(a):  or 

(3)  exempt  under  Code  sections  4975(c)  or 
4975(d). 

Non-exempt  transactions  with  a  pafty-ir>-  interest 
include  any  direct  or  indirect: 

a.  Sale  or  exchange,  or  lease,  of  any  property 
between  the  plan  and  a  party-in-  interest. 

b.  Lending  of  money  or  other  extension  of  credit 
between  the  plan  and  a  party-in-  interest. 

c.  Furnishing  of  goods,  services,  or  facilities 
between  the  plan  and  a  party-in-interest 

d.  Transfer  to,  or  use  by  or  for  the  t)enefit  of,  a 
party-in-interest,  of  any  income  or  assets  of  the 
plan. 

e.  Acquisition,  on  behalf  of  the  plan,  of  any 
employer  security  or  employer  real  property  in 
violation  of  Code  section  407(a). 

f .  Dealing  with  the  assets  of  the  plan  for  a 
fiduciary's  own  interest  or  own  account. 

g.  Acting  in  a  fiduciary's  individual  or  any  other 
capacity  in  any  transaction  involving  the  plan  on 
t)ehalf  of  a  party  (or  represent  a  party)  whose 
interests  are  adverse  to  the  interests  of  the  plan  or 
the  interests  of  its  participants  or  beneficiaries. 

h.  Receipt  of  any  consideration  for  his  or  t;er  own 
personal  account  by  a  party-in-  interest  who  is  a 
fiduciary  from  any  party  dealing  with  the  plan  in 
connection  with  a  transaction  involving  the  income 
or  assets  of  the  plan. 


If  you  are  unsure  as  to  whether  a  transaction  is 
exempt  or  not,  you  should  consult  with  either  the 
plan's  iruJependent  qualified  public  accountant  or 
legal  counsel  or  both. 

You  may  indicate  that  an  application  for  an 
administrative  exemption  is  pending.    If  the  ptan  is 
a  qualified  pension  plan  and  a  nonexempt  prohibited 
transaction  occurred  with  respect  to  a  disquahfied 
person,  a  Form  5330  should  be  filed  with  IRS  to 
pay  the  excise  tax  on  the  transaction. 

For  purposes  of  this  form,  party-in-interest  is 
deemed  to  include  a  disqualified  person — see  Code 
section  4975(e)(21. 

The  term  "party-in-interest"  means,  as  to  an 
employee  benefit  plan — 

A.  any  fiduciary  (including,  but  not  limited  to,  any 
administrator,  officer,  trustee  or  custodian), 
counsel,  or  employee  of  the  plan: 

B.  a  person  providing  services  to  the  plan: 

C.  an  employer,  any  of  whose  employees  are 
covered  by  the  plan: 

D.  an  employee  organization,  any  of  whose 
members  are  covered  by  the  plan: 

E.  an  owner,  direct  or  indirect,  of  50%  or  more  . 
of — ( 1 )  the  combined  voting  power  of  all  classes  of 
stock  entitled  to  vote,  or  the  total  value  of  shares 
of  all  classes  of  stock  of  a  corporation,  (2)  the 
capital  interest  or  the  profits  interest  of  a 
partnership,  or  (3)  the  beneficial  interest  of  a  trust 
or  unincorporated  enterprise  that  is  an  employer  or 
an  employee  organization  described  in  C  or  D: 

F.  a  relative  of  any  individual  described  in  A,  B,  C, 
orE: 

G.  a  corporation,  partnership,  or  trust  or  estate  of 
which  (or  in  which)  50%  or  more  of:  (1)  the 
combined  voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of  shares  of  ail 
classes  of  stock  of  such  corporation,  (2)  the  capital 
interest  or  profits  interest  of  such  partnership,  or 
(3)  the  beneficial  interest  of  such  trust  or  estate  is 
owned  directly  or  ir>directly,  or  held  by,  persons 
descnbed  in  A,  B,  C,  D,   or  E: 

H.  an  employee,  officer,  director  (or  an  individual 
having  powers  or  responsibilities  similar  to  those  of 
officers  or  directors),  or  a  10%  or  more 
shareholder,  directly  or  indirectly,  of  a  person 
described  in  B,  C,  0,  E,  or  G,  or  of  the  employee 
benefit  plan:  or 

I.  a  10%  or  more  (directly  or  indirectly  in  capital  or 
profits)  partner  or  joint  venturer  of  a  person 
described  in  B,  C,  0,  E,  or  G. 
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Instructions  for  Schedule  P 
(Form  5500) 

Annual  Return  of  Fiduciary  of  Employee 
Benefit  Trust 

"Code 'refers  to  the  Interrtal  Revenue  Code. 


Purpose  of  Form 

You  may  use  this  schedule  to  satisfy  the 
requirements  under  Code  section  6033(a)  for  an 
annual  information  return  from  every  section 
401(a)  organization  exempt  from  tax  under  section 
501  (a).   Filing  this  form  will  start  the  running  of 
the  statute  of  limitations  under  section  6501(a)  for 
any  trust  described  in  section  401(a),  which  is 
exempt  from  tax  under  section  501  (a). 

Who  May  File 

Every  trustee  of  a  trust  created  as  part  of  an 
employee  t>enefit  plan  as  described  in  Code  section 
401(a),  and  every  custodian  of  a  custodial  accourrt 
described  in  Code  section  401(f). 

How  To  Hie 

File  Schedule  P  for  the  trust  year  ending  with  or 
within  any  participating  plan's  plan  year.  Attach  it 
to  the  Form  5500  or  5500-EZ  filed  by  the  plan  for 
that  plan  year.  A  separately  filed  Schedule  P  will 
not  be  accepted.    If  the  trust  or  custodial  account 
is  used  by  more  than  one  plan,  file  one  Schedule 
P.  If  a  plan  uses  more  than  one.  trust  or  custodial 
ace^ount  for  its  funds,  file  one  Schedule  P  for  each 
trust  or  custodial  account.   Check  the  appropriate 
box  on  Part  II,  line  8  of  the  Form  5500  and  enter 
the  total  number,  if  any  Schedules  P  have  been 
attached. 

Trust's  Employer  Identification  Number 

Enter  the  trust  erp^loyer  identification  number 
(EIN)  assigned  tothe  employee  benefit  trust  or 
custodial  account,  if  one  has  been  issued  to  you. 
The  trust  EIN  should  be  used  for  transactions 
conducted  for  the  trust.     If  you  do  not  have  a 
trust  EIN,  enter  the  EIN  you  would  use  on  Form 
1 099-R  to  report  distributions  from  employee 
benefit  plans  and  on  Form  945  to  report  withheld 
amounts  of  income  tax  from  those  payments. 


Note:    Trustees  who  do  not  have  art  EIN  may  apply 
for  one  on  Form  SS-4,  Application  for  Employer 
Identification  Number.  You  must  be  consistent  and 
use  the  same  EIN  for  all  trust  reportirtg  purposes. 

Signature 

The  fiduciary  (trustee  or  custodian)  must  sign  tfws 
schedule.  If  there  is  more  tf>an  one  fiduciary,  the 
fiduciary  auttwrized  by  the  others  may  sign. 

Other  Returns  and  Forms  That  May  Be 
Required 

Form  990-T-  For  trusts  described  in  Code 
section  401  (a),  a  tax  is  imposed  on  income  derived 
from  busir>ess  that  is  unrelated  to  the  purpose  for 
which  the  trust  received  a  tax  exemption.   Report 
this  income  and  tax  on  Form  990-T,  Exempt 
Organization  Business  Income  Tax  Return.  (See 
Code  sections  51 1  through  514  and  the  related 
regulations.) 

Form  1099-R~tf  you  made  payments  or 
distributions  to  individual  beneficiaries  of  a  plan, 
report  those  payments  on  Form  1 099-R.  (See  the 
instructions  for  Forms  1099,  1098,  5498,  ar>d 
W-2G.) 

Form  945-lf  you  made  payments  or 
distributions  to  individual  beneficiaries  of  a  plan, 
you  may  be  required  to  withhold  income  tax  from 
those  payments.  Use  Form  945,  Anruial  Return  of 
Withhekl  Federal  Income  Tax,  to  report  taxes 
withheld  from  nonpayroll  items.  (See  Circular  E, 
Employer's  Tax  Guide  (Pub.  15),  for  more 
information.) 
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Department  of  th«  Dapartinsnt  of  Labor  Pansion  Benefit 

Treasury  Pension  and  Welfare      Guaranty  Corporation 

Internal  Revenue  Service     Benefits  Administration 

11i)9X 

Instructions  for  Schedule  PEN 
(Form  5500) 

Pension  Plan  information 

tRISA'  refers  to  the  Errtptoyee  Retirement  Irycome  Security  Act  of  1974. 
"Code' refers  to  the  Internal  Revenue  Code. 


General  Instructions 


WtH>  Must  HI* 

The  Schedule  PEN  (Form  5500)  must  be  attached 
to  a  Form  5500  filed  for  both  tax  qualified  and 
nonqualified  pension  benefit  plans.    The  parts  of 
the  Schedule  PEN  that  must  be  completed  depend 
on  whether  the  plan  rs  subject  to  the  minimum 
funding  standards  of  Code  section  41 2  and  ERISA 
section  302.  ,  . 

Exception:  The  Schedule  PEN  should  not  be 
completed  when  the  Form  5500  is  filed  for  a 
pension  plan  that  uses,  as  the  sole  funding  vehicle 
for  providing  benefits,  a  tax  deferred  annuity 
arrangement  under  Code  section  403(b)(1|.  a 
custodial  account  for  regulated  investment 
company  stock  under  Code  section  403|b)|7), 
and/or  individual  retirement  accounts  or  annuities 
(as  described  in  Code  section  408).    See  the  Form 
5500  instructions  for  Un—  •nd  Sch»dul»M  To 
Compht»  on  page  Y  for  more  information. 

Check  the  appropriate  box  on  Part  II,  line  8  of  the 
Form  5500  if  a  Schedule  PEN  has  been  attached. 

Purpose  of  Schedule 

The  Schedule  PEN  reports  certain  information  on 
participant  coverage,  plan  distributior>s,  and 
ifunding,  and  the  adoption  of  amendments 
increasing  the  value  of  benefits  in  a  defirwd  t>enefit 
pension  plan. 

Specific  Instructions 

Lines  A,  B,  C  and  D.  -  This  information  should  be 
the  same  as  reported  in  Part  11  of  the  Form  5500 
to  which  this  Schedule  PEN  is  attached. 

Box  E.  -  Indicate  whether  this  plan  is  intended  to 
be  qualified  under  Code  section  401(a)  or  403(a). 
If  "Yes"  is  checked,  the  Schedule  Q  (Form  5500) 


may  have  to  be  attached  to  the  Form  5500.   If  "No" 
is  checked,  code  3C  must  be  entered  on  Form 
5500,  Part  II.  line  6a. 

Part  I  -  Participants 

Una  la.  -  Enter  on  this  line  the  number  of 
participants  covered  by  the  plan  who  have 
separated  from  employment  and  are  currently 
receiving,  or  whose  beneficiaries  are  currently 
receiving,  t>enefits  under  the  plan. 

Line  1b.  -  Enter  on  this  line  the  number  of 
participants  covered  by  the  plan  who  have 
separated  from  employment  and  who  retain,  or 
whose  beneficiaries  retain,  a  right  to  vested 
benefits  under  the  plan  or  under  an  insurance 
contract  purchased  by  the  plan.   Do  not  count  any 
participant  counted  on  line  1  a. 

Una  1c.  -  Enter  the  number  of  active  participants  as 
of  the  end  of  the  plan  year. 

The  number  of  active  participants  includes  all 
ir>dividuals  in  current  employment  who  have 
satisfied  the  plan's  eligibility  conditions  and  are 
earning  or  retaining  credited  service  under  the  plan 
who  are  not  included  on  lines  1  a  or  lb.   Count 
individuals  who  are  covered  under  the  plan,  but 
because  of  plan  offset,  plan  limitations,  or 
employee  election,  are  not  currently  accruing  a 
benefit.    For  example,  count  individuals  who  are 
eligit>le  to  elect  to  have  the  employer  make 
payments  to  a  Code  section  401  (k)  qualified  cash 
or  deferred  arrangement,  regardless  of  whether  an 
election  was  made. 

UiM  Id.  -  If  this  is  a  defined  contribution  plan,  enter 
the  number  of  participants  included  on  line  la,  lb, 
or  1  c  who  had  account  balances  as  of  the  end  of 
the  year. 

Una  la.  -  Include  any  participant  who  terminated 
employment  during  this  plan  year,  whether  or  not 
the  participant  incurred  a  break  in  service. 
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Multiemployer  and  collectively  bargained  multiple- 
employer  plans  do  not  have  to  complete  line  1  e. 

Part  II  •  Distributions 

For  purposes  of  Part  II: 

"Distribution"  includes  only  payments  of  benefits 
during  the  plan  year,  in  cash,  in  kind,  or  by 
purchase  for  the  distributee  of  an  annuity  contract 
from  an  insurance  company.   It  does  not  include 
corrective  distributions  of  excess  deferrals,  excess 
contributions,  or  excess  aggregate  contributions. 
It  does  not  include  a  loan  treated  as  a  distribution 
under  Code  section  72(p). 

"Participant"  means  any  present  or  former 
employee  who  at  any  time  during  the  plan  year 
had  an  accrued  benefit  (account  balar>ce  in  a 
defined  contribution  plan)  in  the  plan. 

"Qualified  joint  and  survivor  annuity"  means  an 
immediate  annuity  for  the  life  of  the  participant 
with  a  survivor  annuity  for  the  life  of  the  spouse 
which  is  not  less  than  50  percent  and  not  more 
than  100  percent  of  the  amount  payable  during 
the  joint  lives  of  the  participant  and  the  spouse, 
and  which  is  (1)  in  tt>e  case  of  a  defined 
contribution  plan,  tt>e  amount  of  benefit  which  can 
be  purchased  with  the  participant's  vested  account 
balance,  or  (2)  in  the  case  of  a  defined  benefit 
plan,  the  actuarial  equivalent  of  the  normal  form  of 
benefit,  or,  if  greater,  any  optional  form  of  benefit. 
In  the  case  of  an  unmarried  participant  it  means  an 
immediate  life  annuity  for  the  life  of  the 
participant. 

"Qualified  preretirement  survivor  annuity"  means 
an  annuity  for  the  life  of  the  surviving  spouse  of  a 
participant  who  dies  before  the  annuity  starting 
date  which  meets  the  requirements  of  Code 
section  417(c). 

Line  2.  -  Enter  the  total  value  of  all  distributions 
made  during  the  year  (regardless  of  when  the 
distribution  began)  in  any  form  other  than  cash, 
annuity  contracts  issued  by  an  insurance 
company,  or  publicly  traded  employer  securities. 

Una  3.  -  Enter  the  EIN(s)  of  any  payor(s)  who  paid 
benefits  on  behalf  of  the  plan  to  participants  or 
beneficiaries  during  the  plan  year.   If  more  than 
two  payors  made  such  payments  during  the  year, 
enter  the  EINs  of  the  two  payors  who  paid  the 
greatest  dollar  amounts  during  the  year.    For 
purposes  of  this  line  3,  include  all  payments  made 
in  cash,  regardless  of  when  the  payments  began. 
Include  payments  from  an  insurance  company 
under  an  annuity  only  in  the  year  the  contract  was 
purchased.   Do  not  include  distributions  in  kind 


reported  on  line  2. 

Una  4.-  A  distribution  to  be  made  in  a  series  of 
payments  in  two  or  more  plan  years  should  be 
reported  only  for  the  year  in  which  the  first  such 
payment  is  made.   Such  a  distribution  should  not  be 
reported  in  this  line  4  in  the  second  or  subsequent 
plan  years  in  which  payments  are  made. 

Example:    During  the  plan  year  beginning  1-1 -9X, 
the  participant  retired,  and  the  plan  began 
distributing  the  participant's  account  balance  in  a 
series  of  payments  to  be  made  over  10  years.   Tha 
distribution  to   be  made  in  a  series  of  payments 
over  10  years  should  be  reported  in  Part  I,  line  4, 
on  the  plan's  Form  5500  for  1 99X  only,  and  not  for 
1 99Y  or  subsequent  years. 

Una  4.-  Enter  the  number  of  living  or  deceased 
participants  to  or  for  whom  distributions  from  the 
plan  began  during  the  plan  year  in  any  form  other 
than  a  qualified  joint  and  survivor  anrHJity,  qualified 
preretirement  survivor  annuity,  or  life  annuity  (if 
unmarried).   Include  any  participant  or  deceased 
participant  with  respect  to  whom  a  distribution 
began  to  any  alternate  payee  or  beneficiary.   Also 
include  any  living  or  deceased  participant  for  whom 
a  distritHJtion  was  made  in  the  form  of  a  direct 
rollover  to  the  trustee  or  custodian  of  a  qualified 
plan  or  individual  retirement  arrangement. 

Part  HI  •  Funding  Information 

Complete  Part  III  if  the  plan  is  subject  to  the 
minimum  funding  requirements  of  Code  section  412 
or  ERISA  section  302. 

All  qualified  defined  benefit  and  defined  contribution 
plans  are  subject  to  the  minimum  funding 
requirements  of  Code  section  41 2  unless  they  are 
described  in  the  exceptions  listed  under  section 
412(h).   These  exceptions  include  profit-sharing  or 
stock  bonus  plans,  insurance  contract  plans 
described  in  section  41 2(i),  and  certain  plans  to 
which  no  employer  contributions  are  made. 

Nonqualified  employee  pension  benefit  plans  are 
subject  to  the  minimum  funding  requirements  of 
ERISA  section  302  unless  specifically  exempted 
under  ERISA  sections  4(a)  or  301(a). 

The  employer  or  plan  administrator  of  a  defined 
benefit  plan  that  is  subject  to  the  minimum  fundir>g 
requirements  must  file  Schedule  B  as  an  attachment 
to  Form  5500.   Schedule  8  is  not  required  to  be 
filed  for  a  money  purchase  defined  contribution  plan 
that  is  subject  to  the  minimum  funding 
requirements  unless  the  plan  is  currently  amortizing 
a  waiver  of  the  minimum  funding  requirements. 
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Line  6.-  Check  "yes"  if,  for  purposes  of  computing 
the  minimum  funding  requirements  for  the  plan 
year,  the  plan  administrator  is  making  an  election 
intended  to  satisfy  the  requirements  of  Code 
section  412(c)(8)  or  ERISA  section  302(c)(8). 
Under  Code  section  412(c)(8)  and  ERISA  section 
302(c)(8)  a  plan  administrator  may  elect  to  have 
any  amendment  that  is  adopted  after  the  beginning 
of  the  plan  year  for  which  it  applies,  treated  as 
having  been  made  on  the  first  day  of  the  plan  year 
if  all  of  the  following  requirements  are  met: 

1 .  The  amendment  is  adopted  no  later  than 
two  and  one-half  months  after  the  ckjse  of  such 
plan  year  (two  years  for  a  multiemployer  plan); 

2.  The  amendment  does  not  reduce  the 
accrued  benefit  of  any  participant  determined  as  of 
tfie  beginning  of  such  plan  year; 

3.  The  amendment  does  not  reduce  the 
accrued  benefit  of  any  participant  determined  as  of 
the  adoption  of  the  amendment  unless  the  plan 
administrator  notified  the  Secretary  of  the 
Treasury  of  the  amendment  and  the  Secretary 
either  approved  the  amendment  or  failed  to 
disapprove  the  amendment  within  90  days  after 
the  date  the  notice  was  filed. 

Una  6.  -  If  a  money  purchase  defined  corrtribution 
plan  has  received  a  waiver  of  the  minimum  funding 
standard,  arwj  the  waiver  is  currently  being 
amortized,  lines  3.  9  and  10  of  Schedule  B  must 
be  completed.   The  Schedule  B  must  be  attached 
to  Form  5500  but  it  need  not  be  staved  by  an 
enrolled  actuary. 

Una  7a.  -  The  minimum  required  contribution  for  a 
money  purchase  defined  contrilKJtion  plan  for  a 
plan  year  is  the  amount  required  to  t>e  contributed 
for  the  year  under  the  forrrHila  set  forth  in  ttie  plan 
documem.   If  there  is  an  accumulated  funding 
deficiency  for  a  prior  year  that  has  not  been 
waived,  that  amount  should  also  be  included  as 
part  of  the  contribution  required  for  the  current 
year. 

LifM  7b.  -  Include  all  contritHJtions  for  ttw  plan  year 
that  are  made  not  later  than  eight  ar>d  one-half 
months  after  the  end  of  the  plan  year.   Show  only 
contributions  actually  made  to  the  plan  by  the  date 
the  form  is  filed,  i.e.,  do  not  ir>clude  receivable 
contributions  for  ttiis  purpose. 

Line  7c.  -  If  this  amount  is  greater  than  zero  there 
is  an  accumulated  furnJing  deficiency  for  the  plan 
year  and  Form  5330  should  be  filed  with  ttie  IRS 
to  pay  ttie  excise  tax  on  the  deficiency.   There  is  a 
penalty  for  not  filing  Form  5330  on  time. 

Una  8.  -  A  revenue  procedure  providir>g  for 
automatic  approval  for  a  char>ge  in  funding  method 
for  a  plan  year  does  not  apply  unless  the  plan 


sponsor  or  plan  administrator  explicitly  agrees  to 
the  change.   If  a  change  in  funding  method  that  is 
made  pursuant  to  such  a  revenue  procedure  is  to  be 
applicable  for  the  current  plan  year,  this  line  must 
be  checked  "Yes." 

Skip  line  9  if  the  plan  is  a  multiemployer  plan  or  a 
plan  with  1 00  or  fewer  participants  during  the  prior 
plan  year.   A  plan  has  1 00  or  fewer  participants  in 
the  prior  plan  year  only  rf  there  were  1 00  or  fewer 
participants  (both  active  and  nonactive  participants) 
on  each  day  of  the  preceding  plan  year,  taking  into 
account  participants  in  all  defined  benefit  plans 
maintained  by  the  same  employer  who  are  also 
employees  of  that  employer. 

Una  9.  •  The  transition  rule  of  Code  section 
412(l)(1 1)  and  ERISA  section  302|d)(1 1)  provides 
an  alternative  method  of  computing  the  additional 
required  funding  charge.    For  such  an  election  to 
apply  for  the  current  plan  year  check  'yes"  for  this 
line. 

Part  IV  •  Amandmants 

Una  10.  -  Check  "Yes"  if  an  amendment  was 
adopted  during  the  plan  year  that  ir>creased  the 
value  of  benefits  in  any  way.   This  includes  an 
amendment  providing  for  an  increase  in  the  amount 
of  benefits  or  rate  of  accrual,  more  generous  eariy 
retirement  factors,  nrore  generous  kimp  sum 
factors,  cost  of  living  adjustments,  more  rapid 
vesting,  additional  payment  forms,  and  eariier 
eligibility  for  some  t)eneftts. 
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Dapartment  of  the 

Trsasury 

Internal  Revenue  Service 

11i)9X 

Instructions  for  Schedule  Q 
(Form  5500) 

Qualified  Pension  Plan  Coverage  information 

"Code' refers  to  the  Internal  Revenue  Code. 


General  Instructions 
Who  Must  File 

The  Schedule  Q  (Form  5500)  must  be  attached  to 
the  Form  5500  to  report  coverage  information  for 
a  pension  benefit  plan  (including  profit-sharing  and 
stock  bonus  plans)  that  is  interKJed  to  t>e  qualified 
under  Code  section  401  (a)  or  403(a).  More  than 
one  Schedule  Q  may  be  required.  See  the  specific 
instructions  for  lines  1  and  2. 

Check  the  appropriate  box  on  Part  II,  line  8  of  the 
Form  5500  and  enter  the  total  number,  if  any 
Schedules  Q  have  been  attached. 

Purpose  of  Schedule 

Schedule  Q  (Form  5500)  is  used  by  certain 
qualified  pension  t>enefit  plans  to  provide 
information  concerning  the  plan's  compliance  with 
the  minimum  coverage  requirements  of  Code 
section  410(b). 

Substantiation  Guidalinaa 

Revenue  Procedure  93-42.  1 993-2  C.B.  540, 
provides  guidelines  desigrvsd  to  reduce  the  burdens 
of  substantiating  compliance  with  the  coverage 
and  nondiscrimination  requirements  that  apply  to 
qualified  pension  benefit  plans.   Generally,  Rev. 
Proc.  93-42  sets  forth  guidelines  for:  (1)  the 
quality  of  data  used  in  substantiating  compliance 
with  the  coverage  and  nondiscrimination  rules,  (2) 
the  timir>g  of  coverage  and  noridiscrimination 
testing,  (3)  the  identification  of  highly 
comper^ated  employees,  (4)  the  testing  cycle  of  a 
plan,  and  (5)  the  qualified  separate  lines  of 
business  (QSLOB)  rules.   The  substantiation 
guidelines  may  be  used  in  completirtg  Schedule  Q, 
if  applicable. 


When  to  Rie 

Plans  using  the  three-year  testing  cycle  rule  in 
Revenue  Procedure  93-42  must  file  Schedule  Q  for 
the  first  year  in  the  plan's  testing  cycle.   Schedule 
Q  need  not  be  filed  for  the  second  or  third  year  in 
the  cycle  if  the  employer  is  permitted  to  rely  on  the 
eariier  year's  testing.   If  the  employer  does  not  or 
cannot  use  the  three-year  testing  rule,  the  Schedule 
Q  must  be  filed  annually. 

Specific  Instructions 

Una*  A,  B,  C  and  0.  -  This  information  should  be 
the  same  as  reported  in  Part  11  of  the  Form  5500  to 
which  this  Schedule  Q  is  attached. 

For  purposes  of  the  Schedule  Q  (Form  5500), 
"employer"  means  the  employer  arxi  all  entities 
aggregated  with  the  employer  under  Code  section 
414(b),  (c)  or  (m).   For  purposes  of  the  Schedule  Q 
(Form  5500).  "employee"  means  any  self-employed 
irxjividual.  commorvlaw  employee,  or  leased 
employee  (within  the  meaning  of  Code  section 
414(n))  of  the  employer  or  any  entity  aggregated 
with  the  employer. 

Una  1 .  •  If  Scftedule  Q  is  required  to  t>e  filed  to 
provide  coverage  information  regarding  the 
noncoilectively  bargained  employees  in  a  plan 
maintained  by  nrK>re  than  one  employer,  file  a 
separate  Schedule  Q  for  each  participating 
employer  that  has  noncoilectively  bargair>ed 
employees  benefiting  under  the  plan,  as  if  the 
portion  of  the  plan  t>enefrting  such  employees 
constituted  a  separate  plan.   Enter  on  line  1  the 
name  and  employer  identification  number  of  the 
participating  employer  to  which  the  coverage 
information  in  lines  2  and  3  relates.  Othervtnsa, 
leave  line  1  blank. 
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Line  2.  -  See  Income  Tax  Regulations  section 
1 .4i4(r).    Do  not  complete  lines  2a  through  2d 
unless  the  employer  maintaining  the  plan  operates 
QSLOBs. 

Uiw  2c.  -  See  Regulations  sections  1.414(r)-1(c) 
and  1.414(r)-8.  ^ 

Line  2d.  -  If  the  plan  benefits  the  employees  of 
more  than  one  QSLOB,  and  the  employer  applies 
the  minimum  coverage  requirements  on  a  QSLOB 
basis,  file  a  separate  Schedule  Q  for  each  QSLOB 
that  has  employees  benefiting  under  the  plan  for 
which  the  Form  5500  is  being  filed,  as  if  each 
portion  of  the  plan  that  benefits  the  employees  of 
a  particular  QSLOB  constituted  a  separate  plan. 
Identify  on  line  2d  the  particular  QSLOB  to  which 
the  coverage  information  in  lines  3  and  4  relates. 
Otherwise,  leave  line  2d  blank. 

Line  3.  -  Check  box  3a,  3b,  3c  or  3d  to  indicate  if 
you  meet  any  of  the  exceptions  they  describe.   If 
box  3a,  3b,  3c  or  3d  is  checked,  skip  line  4. 

Box  3a.  -  Check  this  box  if,  during  the  plan  year, 
the  employer  employed  only  highly  compensated 
employees  (within  the  meaning  of  Code  section 
414(q)),  excluding  employees  who  were 
collectively  bargained  employees  (within  the 
meaning  of  Regulatiorw  section  1.410(b)-6(d)(2))  . 

Box  3b.  -  Check  this  box  if,  during  the  plan  year, 
ttie  plan  benefited  no  highly  compensated 
employees  (within  the  meanir>g  of  Code  section 
414(q)),  excluding  employees  who  were 
collectively  bargained  employees  (within  the 
meaning  of  Regulations  section  1.410(b)-6(d)(2))  . 
See  the  instructions  for  line  4c(5)  for  the  definition 
of  "t)enefiting."    This  line  should  also  be  checked  if 
no  employee  received  an  allocation  or  accrued  a 
t>enefit  under  the  plan  for  the  plan  year. 

Box  3c.  -  Check  this  box  if,  during  the  plan  year, 
the  plan  benefited  only  collectively  bargained 
employees  (within  the  meaning  of  Regulations 
section  1.410(b)-6(d)(2)).    However,  do  not  check 
this  box  if  more  than  2%  of  the  employees 
covered  by  the  plan  were  professional  employees 
(within  the  meaning  of  Regulations  section 
1.410(b»-9). 

Box  3d.  -  Check  this  box  if,  during  the  plan  year, 
the  plan  benefited  100%  of  the  nonexcludable 
nonNghly  compensated  employees  of  the 
employer.   The  nonhighly  compensated  employees 
of  the  employer  include  all  the  self-employed 
individuals,  common-law  employees,  ar>d  leased 
employees  (within  the  meaning  of  Code  section 
414(n))  employed  by  the  employer  or  any  entity 
aggregated  with  the  employer  under  Code  section 


414(b),  (c)  or  (m)  at  any  time  during  the  plan  year, 
excluding  highly  compensated  employees  (within 
the  meaning  of  Code  section  414(q)).   Any  such 
employee  is  a  nonexcludable  employee  unless  the 
employee  is  in  one  of  the*  following  categories: 

1 .  Employees  who  have  not  attained  the 
minimum  age  and  service  requirements  of  the  plan. 

2.  Collectively  bargained  employees  within  the 
meaning  of  Regulations  section  1.410(b)-6(dli2). 

3.  Nonresident  aliens  who  receive  no  U.S. 
source  income. 

4.  Employees  who  fail  to  accrue  a  benefit 
solely  because  they:  (a)  fail  to  satisfy  a  minimum 
hour  of  service  or  a  last  day  requirement  ur>der  the 
plan;  (b)  do  not  have  more  than  500  hours  of 
service  for  the  plan  year;  and  (c)  are  not  employed 
on  the  last  day  of  the  plan  year. 

Line  4.  -  In  general,  a  plan  must  satisfy  the 
coverage  requirements  under  one  of  three  testing 
options.    Under  the  daily  testing  option,  the  plan 
must  satisfy  the  coverage  requirements  on  each 
day  of  the  plan  year  taking  into  account  only 
employees  who  are  employees  on  that  day.   A  plan 
will  satisfy  the  coverage  requirements  under  the 
quarterly  testing  option  if  it  satisfies  them  on  at 
least  one  day  in  each  quarter,  taking  into  account 
only  employees  who  are  employees  on  that  day, 
provided  the  quarterly  testing  dates  reasonably 
represent  the  coverage  of  the  plan  over  the  entire 
plan  year.    Finally,  a  plan  will  satisfy  the  coverage 
requirements  under  the  annual  testing  option  if  it 
satisfies  them  as  of  the  last  day  of  the  plan  year, 
taking  into  account  all  employees  who  were 
enr)ployees  on  any  day  during  the  plan  year. 

Rev.  Proc.  93-42  also  allows  an  employer  to 
substantiate  that  a  plan  satisfies  the  coverage 
requirements  on  the  basis  of  the  employer's 
workforce  on  a  single  day  during  a  plan  year,  taking 
into  account  only  employees  who  are  employees  on 
that  day,  if  that  day  is  reasonably  representative  of 
the  employer's  workforce  and  the  plan's  coverage 
throughout  the  year.   This  is  referred  to  as 
"snapshot"  testing. 

If  a  plan  satisfies  the  coverage  and 
nondiscrimination  requirements  for  a  plan  year,  the 
employer  may  generally  rely  on  this  for  the  two 
succeeding  plan  years  and  will  not  have  to  test  the 
plan  in  those  years,  provided  there  have  not  been 
sigrvficant  changes. 

If  the  employer  is  using  single  day,  "snapshot" 
testing,  the  data  given  on  lines  4a  through  4f 
should  be  for  the  most  recent  snapshot  day. 

Enter  on  line  4  the  beginning  date  of  the  plan  year 
with  respect  to  which  the  data  on  lines  4a  through 
4f  was  gathered.   This  is  the  first  day  of  the  plan 


year  for  which  the  Form  5500  is  being  filed  or,  if 
the  employer  is  relying  on  coverage  and 
nondiscrimination  testing  from  one  of  the  two 
preceding  plan  years,  the  first  day  of  such  year. 

Line  4a.  -  The  definition  of  leased  employee  is  in 
Code  section  414(n). 

line  4b.  -  Employers  can  satisfy  coverage  by 
aggregating  generally  any  qualified  plans  that  are 
not  mandatorily  disaggregated.   See  the 
instructions  for  lines  4c  and  4e  regarding 
mandatory  disaggregation.   The  aggregated  plans 
must  also  satisfy  the  nondiscrimination 
requirements  of  Code  section  401  (a)(4)  on  an 
aggregated  basis.    If  the  employer  aggregates  this 
plan  with  any  other  plan(s)  for  the  coverage  ami 
nondiscrimination  requirements,  enter  the 
information  requested  and  complete  the  rest  of  line 
4  for  the  plans,  as  ag^egated. 

Line  4c.  -  Certain  single  plans  must  be 
disaggregated  into  two  or  more  separate  parts. 
Each  of  the  disaggregated  parts  of  the  plan  must 
then  satisfy  the  coverage  and  nondiscrimination 
requirements  as  if  it  were  a  separate  plan.   Under 
the  regulations,  the  foHowing  plar^  must  be 
disaggregated: 

1 .  A  pian  that  includes  a  Code  section  401  (k) 
arrangement  (a  qualified  cash  or  deferred 
arrangement)  and  a  portion  that  is  not  a  section 
401  (k)  arrangement. 

2.  A  plan  that  includes  a  Code  section  401  (m) 
feature  (employee  and  matching  contributions)  and 
a  portion  that  is  not  a  Code  section  401  (m) 
feature. 

3.  A  plan  that  includes  an  ESOP  and  a  portion 
that  is  not  an  ESOP. 

4.  A  plan  that  benefits  both  collectively 
bargair>ed  employees  (within  the  meaning  of 
Regulations  section  1.410(b)-6(d)(2))  and 
noncollectively  bargained  employees. 

If  the  plan  is  disaggregated  t)ecause  it  benefits 
t)oth  collectively  bargained  employees  arKl 
noncollectively  bargained  employees,  complete 
lines  4c  and  4d  for  the  part  of  the  plan  that 
benefits  noncollectively  bargained  employees.   Do 
not  complete  line  4e.   If  the  plan  is  disaggregated 
for  other  reasons,  complete  lines  4c  and  4d  for 
one  disaggregated  part  of  the  plan.   Complete  line 
4e  if  the  ratio  percentage  for  the  other 
disaggregated  part(s)  of  the  plan  is  different  than 
that  entered  on  line  4d.   For  example,  if  the  plan  is 
a  profit  sharing  plan  that  provides  nonelective 
contributions.  Code  section  401  (k)  contributions, 
and  Code  section  401  (m)  contributions,  you  may 
complete  lines  4c  and  4d  for  the  nonelective  part 
of  the  plan.   In  this  case,  enter  in  line  4e  the  ratio 
percentage  for  the  401  (k)  and/or  the  401  (m)  part 


of  the  plan  only  if  different  than  the  ratio 
percentage  for  the  nonelective  part  of  the  plan. 

Line  4c(1).  -  Enter  the  total  numt>er  of  employees  of 
the  employer. 

Line  4c(2).  -  Enter  the  total  number  of  excludable 
employees  in  the  following  categories: 

1 .  Employees  who  have  not  attained  the 
minimum  age  and  service  requirements  of  the  plan. 

2.  Collectively  bargained  employees  within  the 
noeaning  of  Regulations  section  1.410(b)-6(d)(2). 

3.  Nonresident  aliens  who  receive  r>o  U.S. 
source  income.  # 

4.  Employees  who  fail  to  accrue  a  benefit 
solely  because  they:  (a)  fail  to  satisfy  a  minimum 
hour  of  service  or  a  last  day  requirement  under  tfie 
plan;  (b)  do  rrat  have  more  than  500  hours  of 
service  for  the  plan  year;  and  (c)  are  not  employed 
on  the  last  day  of  the  plan  year.   See  Regulations 
section  1.410(b)-6. 

5.  Employees  of  QSLOBs  other  than  the  one 
with  respect  to  which  this  Schedule  Q  is  being 
filed. 

Line  4c(4).  -  The  defirwtion  of  highly  compensated 
employee  is  contained  in  Code  section  414(q)  and 
its  related  regulations. 

Line  4c(5).  -  In  general,  an  employee  is  "t>enefitir>g" 
if  the  employee  receives  an  allocation  of 
contributions  or  forfeitures,  or  accrues  a  benefit 
under  the  plan  for  tf>e  plan  year.    Certain  other 
employees  are  treated  as  benefiting  even  if  they  fail 
to  receive  an  allocation  of  contributions  or 
forfeitures  or  to  accrue  a  benefit  solely  because  the 
employee  is  subject  to  plan  provisions  that  limit 
plan  benefits,  such  as  a  provision  for  maximum 
years  of  service,  maximum  retirement  benefits,  or 
limits  designed  to  satisfy  Code  section  415.   An 
employee  is  treated  as  benefiting  under  a  plan  (or 
portion  of  a  plan)  that  provides  for  elective 
^  contributions  under  Code  section  401  (k)  if  the 
employee  is  eligible  to  make  elective  contributions 
to  the  Code  section  401  (k)  arrangement  even  if  he 
or  she  does  not  actually  make  elective 
contributions.   Similariy,  an  employee  is  treated  as 
benefiting  under  a  plan  (or  portion  of  a  plan)  that 
provides  for  after-tax  employee  contributions  or 
matching  contributions  under  Code  section  401  (m) 
if  the  employee  is  eligible  to- make  after-tax 
employee  contributions  or  receive  allocations  of 
matching  contributions  even  if  rione  are  actually 
made  or  received. 

Line  4d.  -  In  general,  to  compute  the  ratio 
percentage,  divide  the  number  of  nonexcludable 
employees  who  benefit  under  the  plan  and  are  not 
highly  compensated  by  the  total  number  of 
rwnexcludable  nonhighly  compensated  employees; 
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put  this  result  in  the  numerator  (top  of  the 
fraction).    Divide  the  number  of  nonexcludable 
employees  who  benefit  under  the  plan  and  who 
are  highly  compensated  by  the  total  number  of 
rranexcludable  highly  compensated  employees;  put 
this  result  in  the  denominator  (t)ottom  of  the 
fraction) .   Divide  th?  numerator  by  the 
denominator,  multiply  by  1 00,  and  enter  the  result 
in  line  4d.   Enter  to  the  nearest  0. 1  %. 

Line  4«.  -  See  the  instructions  for  line  4c. 
Calculate  the  ratio  percentage  for  the  other 
disaggregated  part(s)  of  the  plan  as  described 
above.   Enter  on  line  4e  only  if  different  than  Mnm 
4d.    If  entering  information  on  lir>e  4e,  identify  the 
disaggregated  part(s)  of  the  plan  as  follows: 
"401  (k),"  "4011m)."  "nonelective."  "ESOP."  "non- 
ESOP." 

If  there  are  more  than  three  other  disaggregated 
parts  of  the  plan,  provide  their  ratio  percentages 
on  an  attachment  in  the  same  format  as  line  4(e). 

Line  4f.  -  If  the  ratio  percentage  for  the  plan,  or 
any  disaggregated  part  of  the  plan,  entered  on  line 
4d  or  line  4e  is  less  than  70%,  the  plan  does  not 
satisfy  the  ratio  percentage  test.   In  this  case,  the 
plan  will  satisfy  the  minimum  coverage 
requirements  of  the  Code  only  if  it  satisfies  the 
average  benefit  test. 

A  plan  satisfies  the  average  benef'rt  test  if  rt 
satisfies  both  the  nondiscriminatory  classification 
test  and  the  average  benefit  percentage  test.   A 
plan  satisfies  the  nondiscriminatory  classification 
test  if  the  plan  benefits  such  employees  as  qualify 
under  a  classification  set  up  by  the  employer  and 
found  by  the  Secretary  not  to  be  discriminatory  in 
favor  of  highly  compensated  employees.   UrKler 
Regulations  section  1.410(b)-4,  a  classification  will 
be  deemed  nondiscriminatory  if  the  ratio 
percentage  for  the  plan  is  equal  to  or  greater  than 
the  safe  harbor  percentage.   The  safe  harbor 
percentage  is  50%,  reduced  by  %  of  a  percentage 
point  for  each  percentage  point  by  which  the 
nonhighly  compensated  employee  concentration 
percentage  exceeds  60%.   The  rK>nhighly 
compensated  employee  concentration  percentage 
is  the  percentage  of  ail  the  employees  of  the 
employer  who  are  not  highly  compensated 
employees. 

In  general,  a  plan  satisfies  the  average  benefit 
percentage  test  if  the  actual  benefit  percentage  for 
nonhighly  compensated  employees  is  at  least  70% 
of  the  actual  benefit  percentage  for  highly 
compensated  employees.    See  Regulations  section 
1.410(b)-5.   All  qualified  plans  of  the  employer, 
including  ESOPs,  Code  section  401  (k)  plans,  and 
plans  with  employee  or  matching  contritMJtions 


(Code  section  401  (m)  plans)  are  aggregated  in 
determining  the  actual  benefit  percentages.    Do  not 
aggregate  plans  that  may  not  be  aggregated  for 
purposes  of  satisfying  the  ratio  percentage  test, 
other  than  ESOPs  and  Code  section  401  (k)  and 
401  (m)  plans.    In  addition,  all  nor>excludable 
employees,  including  those  with  no  benefit  under 
any  qualified  plan  of  the  employer,  are  included  in 
determining  the  actual  t>enefit  percentages. 

Signature  •  If  the  Schedule  Q  is  filed  by  an 
employer  participating  in  a  plan  maintained  by  more 
thtan  one  employer,  the  schedule  must  be  sigr>ed. 


Department  of  the 

Treasury 

Internal  Revenue  Service 

Instructions  for  Schedule  SSA 
(Form  5500) 

Annual  Registration  Statement  Identifying  Separated 
Participants  With  Deferred  Vested  Benefits 

"ERISA  'refers  to  the  Employee  Retirement  litcome  Security  Act  of  1974. 
"Code' refers  to  the  Internal  Revenue  Code. 


General  Instructions 

Purpose  of  form.-  Use  Schedule  SSA  to  report  alt 
participants  with  deferred  vested  benefit  rights 
who  separated  from  your  company  during  the  plan 
year.  Also  use  Schedule  SSA  to  correct 
information  previously  reported  concerning 
participants  with  deferred  vested  benefits,  if  you 
wish.  The  information  reported  on  this  schedule  is 
given  to  the  Social  Security  Administration  which 
in  turn  provides  it  to  participants  when  they  file  for 
Social  Security  benefits. 

Check  the  appropriate  box  on  Part  II,  line  8  of  the 
Form  5500  and  enter  the  total  number,  if  any 
Schedules  SSA  have  been  attached. 

Who  must  file.-  The  plan  administrator  is 
responsible  for  filing  Schedule  SSA.  Plans  that 
cover  only  owners  and  their  spouses  do  not  have 
to  file  this  schedule. 

Note:  Government,  church,  or  other  plans  that 
elect  to  voluntarily  file  the  Schedule  SSA  must 
check  the  appropriate  box  on  the  schedule  and 
complete  lines  4  through  5c. 

What  to  file.-  File  this  schedule  and  complete  all 
line  items.  All  attachments  to  Schedule  SSA 
should  have  entries  only  on  the  front  of  the  page. 
If  you  need  more  space,  use  either:  (1)  additional 
copies  of  Schedule  SSA,  or  (2)  additional  sheets 
the  same  size  as  the  schedule  containing  all  the 
information  requested  on  the  schedule.  The 
information  required  in  line  3  columns  (a)  through 
(j)  should  be  listed  in  the  same  format  as  line  3  on 
Schedule  SSA.  '      ^ 

You  may  send  a  machine-generated  computer 
listing  showing  the  information  required  on  line  3 
instead  of  completing  line  3  on  the  schedule.  Use 
the  same  format  as  line  3  on  Schedule  SSA. 
Complete  lines  1  and  2  on  Schedule  SSA  and  enter 
on  line  3  a  statement  that  a  list  is  attached.  On 


each  page  of  the  computer  listir^g,  enter  all  the 
information  from  lines  1  a  through  2b. 

When  to  Report  a  Separated  Participant.-  In 
general,  for  a  plan  to  which  only  one  emphyar 
Gontributas,  a  participant  must  be  reported  on 
Schedule  SSA  if: 

1 .  The  participant  separates  from  service 
covered  by  the  plan  in  a  plan  year,  and 

2.  The  participant  is  entitled  to  a  deferred 
vested  benefit  under  the  plan. 

The  separated  participant  must  be  reported  no  later 
than  on  the  Schedule  SSA  filed  for  the  plan  year 
following  the  plan  year  in  which  separation 
occurred.  However,  you  can  report  the  separation 
in  the  plan  year  in  which  it  occurs,  if  you  want  to 
report  eariier.  Do  not  report  a  participant  more  than 
once  unless  you  wish  to  revise  or  update  a  prior 
Schedule  SSA  (see  instructions  for  line  3,  column 
(a),  under  codes  B,  C,  or  D). 

In  general,  for  a  plan  to  which  mora  tfian  orta 
amphyar  contributas.  a  participant  must  be 
reported  on  Schedule  SSA  if: 

1 .  The  participant  incurs  two  successive  1  -year 
breaks  in  service  (as  defined  in  the  plan  for  vesting 
purposes)  in  service  computation  periods,  and 

2.  The  participant  is  (or  may  be)  entitled  to  a 
deferred  vested  benefit  under  the  plan. 

The  participant  must  be  reported  no  later  than  on 
the  Schedule  SSA  filed  for  the  plan  year  in  which 
the  participant  completed  the  second  of  the  two 
consecutive  1  -year  breaks  in  service.  The 
participant  may  be  reported  earlier  (i.e.,  on  the 
Schedule  SSA  filed  for  the  plan  year  in  which  he  or 
she  separated  from  service  or  completed  the  first 
1  -year  break  in  service.) 

When  NOT  to  Report  a  Participant. -A  participant  is 
not  required  to  be  reported  on  Schedule  SSA  if, 
before  the  date  the  Schedule  SSA  is  required  to  t>e 
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filed  (including  any  extension  of  time  for  filing),  the 
participant: 

1 .  Is  paid  some  or  all  of  the  deferred  vested 
retirement  benefit, 

2.  Returns  to  service  covered  by  the  plan 
and/or  accrues  additional  retirement  benefits  under 
the  plan,  or 

3.  Forfeits  all  the  deferred  vested  retirement 
benefit. 

Separation  of  a  re-empioyed  empioyea.-lf  the 
deferred  vested  benefit  of  a  separated  employee  is 
different  from  that  previously  reported,  you  may 
use  code  B  (see  below)  to  report  that  employee's 
total  vested  benefit. 

Revising  prior  raport.-You  are  encouraged  to     • 
voluntarily  report  on  a  current  Schedule  SSA  any 
revisions  to  pension  information  for  a  participant 
you  reported  on  a  previous  Schedule  SSA  {e.g., 
changes  in  pension  amounts,  plan  number,  etc.). 
This  will  ensure  SSAs  records  are  correct.  This  is 
important  since  SSA  provides  Schedule  SSA 
information  it  has  on  file  to  participants  when  they 
file  for  Social  Security  benefits.  If  this  information 
is  not  up  to  date,  the  participant  may  contact  the 
plan  administrator  to  resolve  the  differences. 


Where  aiKi  how  to  file- 
Fomn  5500. 


-File  as  an  attachment  to 


Caution:  A  penalty  may  be  assessed  ff  Schedule 
SSA  (Form  55001  is  not  timely  filed. 

Specific  Instructions 

Lir>e  lb. -Enter  the  sponsor's  employer 
identification  number  (EIN)  shown  on  lif>e  lb  of  the 
5500-series  form  used. 

Line  3,  cohinm  (a). -From  the  following  list,  select 
the  code  that  applies  and  enter  that  code  in 
column  (a). 

Code  A  -Use  this  code  for  a  participant  not 
previously  reported.  Also  complete  columns  (b) 
through  (h). 

Code  B-Use  this  code  for  a  participant  previously 
reported  under  the  plan  number  shown  on  this 
schedule  but  only  if  you  wish  to  modify  some  of 
the  previously  reported  information.  Enter  all  the 
current  information  for  columns  (b)  through  (h). 

Code  C  -Use  this  code  for  a  participant  previously 
reported  under  another  plan  numt)er  who  will  now 
be  receiving  his/her  future  benefit  from  the  plan 
reported  on  this  schedule.  Also  complete  columns 
(b),  (c),  (i),  and  (j). 


Code  D  -Use  this  code  for  a  participant  previously 
reported  under  the  plan  number  shown  on  this 
schedule  who  is  no  longer  entitled  to  those  deferred 
vested  benefits.  Also  complete  columns  (b)  and  (c). 
If  you  wish,  you  may  also  use  this  code  to  report 
those  participants  who  are  already  receiving 
benefits  as  previously  reported. 

Nota:   Tha  u*9  of  codes  B.  C,  and  D  an  optional. 

Line  3,  column  (b). -Enter  the  exact  social  security 
numt>er  (SSN)  of  each  participant  listed.  If  the 
participant  is  a  foreign  national  employed  outside 
the  United  States  who  does  not  have  an  SSN,  enter 
the  word  "FOREIGN." 

Una  3,  cohjmh  (c). -Enter  each  participant's  name 
exactly  as  it  appears  on  the  participant's  social 
security  card. 

Una  3,  column  (d).  -  From  the  following  list,  select 
the  code  that  describes  the  type  of  annuity  that  will 
be  provided  for  the  participant.  Enter  the  code  that 
describes  the  type  of  anrujity  that  normally  accrues 
under  the  plan  at  the  time  of  the  participant's 
separation  from  service  covered  by  the  plan  (or  for 
a  plan  to  which  more  than  one 
employer  contributes  at  the  time  the  participant 
incurs  the  second  corisecutive  1  -year  break  in 
service  under  the  plan). 

Type  of  Annuity  Code 

A  A  single  sum 

B  Annuity  payable  over  fixed  number  of  ears 

C  Life  annuity 

D  Life  annuity  with  period  certdfh 

E  Cash  refund  life  annuity 

F  Modified  cash  refund  life  annuity 

Q  Joint  and  last  survivor  life  annuity 

M  Other 

Una  3,  column  (e).-From  the  following  list,  select 
the  code  that  descrit>es  the  benefit  payment 
frequency  during  a  12-month  period. 

Type  of  PaynMnt  Coda 

A  Lump  sum 
B   Anruially 
C  Semiannually 
D  Quarterly 
E  Monthly 
M  Other 

Line  3,  column  (f).-For  a  defined  benefit  plan,  enter 
the  amount  of  the  periodic  payment  that  a 
participant  is  entitled  to  receive  under  line  3, 
column  (f).   For  a  plan  to  which  more  than  one 
employer  contributes,  if  the  amount  of  the  periodic 


0) 
0) 

> 


payment  cannot  be  accurately  determined  because 
the  plan  administrator  does  not  maintain  complete 
records  of  covered  service,  enter  an  estimated 
amount. 

Line  3,  column  (g).-For  a  defined  contribution 
plan,  if  the  plan  states  that  a  participant's  share  of 
the  fund  will  be  determined  on  the  basis  of  units, 
enter  the  number  of  units  credited  to  the 
participant.   If,  under  the  plan,  participation  is 
determined  on^the  basis  of  shares  of  stock  of  the 
employer,  enter  the  number  of  shares  and  add  the 
letters  *SH*  to  indicate  shares.  A  number  without 
the  "SH"  will  be  interpreted  to  mean  units. 

Line  3,  column  (h).-For  defined  contribution  plans, 
enter  the  value  of  the  participant's  account  at  the 
time  of  separation. 

Line  3,  columns  (i)  and  (j).-Show  the  EIN  and  plan 
number  of  the  plan  under  which  the  participant 
was  previously  reported. 

Line  4. -If  the  Post  Office  does  not  deliver  mail  to 
the  street  address  and  you  have  a  P.O.  box,  enter 
the  box  numt>er  instead  of  the  street  address. 

Signature. -This  form  must  be  signed  by  the  plan 
administrator.  If  more  than  one  Schedule  SSA  is 
filed  for  one  plan,  only  page  one  should  be  signed. 


CO 
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Annual  Return  /  Report  of  Employee  Benefit  Plan 

TTits  torni  is  required  to  be  filed  under  sections  104  and  4065  of  the  Employee 

Retirement  Income  Secunty  Act  of  1974  (ERISA)  and  sections  60390.  6047(3). 

6067(b).  and  6058(a)  aH  the  Internal  Revenue  Code  (the  Code). 

>■  Type  or  print  al  anMae  in  aixordance  wMh  the  instructkxw  to  Iha  Fdmi  5600. 


0MB  No*. 


199X 


TMa  Fofm  la  Open  to 


Annual  R«port  IdwitHlcaHon  tnfanntlon 

For  the  calendar  plan  year  199X  or  ftaeal  plan  year 


—  -m  jDD  icm 


and  arKflng  v 


OJ  jCTI  irrm 


A  TNeiefeim/rmaitlK  (1)  D  •<••»««  Fo™55«»:  (2)  Q   •"•"*«>«>  f^*"  «<» "  WD     »>•  «nel  Form  5500. 

•  TWs  fMum  /  r^wft  is  lor     (1)  Q  •  ""•■"Ptolfor  f*tK  WD*  *^««i<*»yr  pjvjoMwr  tian  a  muaiple-envtoyer  pitn); 

(3)  D  smMple-anvtoyerplaaor      (4)  Q  •  OFE  («adiy) ) 

C  Chsek  »»  boK.  » the  pl«i  Is  •  coiec»<1y  bergamed  ptMi 

D  ■you«wllorin«iaOTlonotll»n»io«».ctwcfc1ebo««nd»Bech«co^ollt<»icli1on 


^pjjnjo* 
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cn 


TTTT 


IIIIMIIIIM 
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n 


1 


a»   PiMi  sponsor's  nam*  (amployar.  *  lor  smgta-anvtoyar  plan) 


(shouM  Induda  room  or  tula  no.) 


-I  M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I 
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Sa  Plan  adminMtraior's  name  (H  sama  as  ptan  sponsor,  ar^ar  "Sama^ 
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lb  Ttwae  mn  plan  nunoer  (PW) 


an 


1c  EBacdve  dale  ol  plan 


ECECIII 


»  Ewployar  ManWeaBon  Nwwbar  (BN) 

illlllllil 
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on 
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DRAFT 
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Form  5500  isax 


4     Number  ot  paiticlpanli  oowarad  under  iha  plan  as  ol 
«w  (a)  beginning  o<  fia  plan  year 


p^aa 


Mlllll 


and  (b)  and  of  tie  plan 


•     M  Iha  name  and/or  Em  of  tha  plan  sponaor  has  changed  ainca  tie  last  rahimAaport  llad  lor  tNs  ptan.  enter  the 
name.  EM  and  Via  plan  number  Ironi  tha  last  ratum  /  rsport  below: 

ia  Sponaor't  nwna 


-Nllflll 


Sb  ON 


liiiiiim 


■c    PN 


an 


•     BaneWt  provided  under  tha  plan  (checfcalapplicabla  boxes  and  aniaralapptcablaoodaa):  a  a  Panaionbana«s      ti    DvfsBsislisiiinii      c  Q  Fili«ebMMai 

m.  m.  m.  m,  m.  m.  m.  m,  m.  m 


7e  Plan  kjndng  anangaman  (check  H  «at  iwiy): 
(1)D  msuranoe 

(2)  a  Sacton  412(1)  mauranee  oonkacls 

(3)  n  Tmst 

(4)  Q  Qanaral  asaals  of  Iha  aporaor 
(5)n  Olhar 


•     SchaikJies  aitachad  (artar  tha  nunOer  attached,  as  <yr»raWff  Sea  hstructlorw): 

Fringe 

PEN    (PansianPlan 


7b  Plan  baneA  arrangamant  (check  al  VM  apply): 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
lrx:iusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  3, 
1997 

AGRICULTURE 

DEPARTMENT 

Aflilcuitural  MartwUng 

S«rvic« 

Potato  research  and  promotion 
order: 

Importers'  votes  arxj 
reporting  requirements 
clarification;  published  9-2- 
97 

AGRICULTURE 
DEPARTMENT 

Agricultural  R«s«arcti 
Service 

National  Artxxetum  use;  fee 
schedule;  published  9^3-97 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  programs: 
CXiter  Continental  Shelf 
regulations — 
Alaska;  consistency 
update;  published  8-4- 
97 

Air  quality  imptementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  8-4-97 
Illinois;  published  9-?-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  ar>d  Drug 

Administration 

Animal  drugs,  feeds,  and 
related  products: 
Pyrantel  tartrate;  published 
9-3-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants  administration: 
Uniform  administrative 
requirements  and 
definitions;  higher 
education  institutions, 
hospitals,  arxJ  other 
nonprofit  organizations 
(0MB  A-110) 
Miscellaneous 
amerxlments;  put>lished 
8-4-97 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Air  contaminants;  correction; 
published  8-4-97 


TREASURY  DEPARTMENT 
Fiscal  Service 

Treasury  certificates  of 
indebtedness,  notes,  and 
bonds;  State  and  local 
government  series 
secunties;  published  9-3-97 

COMMENTS  DUE  NEXT' 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtli 
Inspection  Service 
Interstate  tramsportation  of 
animals  and  animal  products 
(quarantine): 

Tut>erculosis  in  cattle  and 
bison — 

State  and  area 
dassificattons; 
comments  due  by  9-9- 
97;  published  7-11-97 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  9-8-97; 
published  7-10-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Basic  provisions  arxJ  various 
crop  insurance  provisions; 
comments  due  by  9-11- 
97;  published  8-12-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Magnusort-Stevens  Fishery 
Conservation  and 
Management  Act; 
implementation: 
Regional  Fishery 
Management  Council 
nominees,  appointees, 
and  voting  memtjers; 
finarx:ial  disclosure 
requirements;  comments 
due  by  9-8-97;  put>lished 
8-7-97 
Marine  mammals: 
Irxadental  taking — 
Seismic  activities  ornce; 
nnged  seals;  comments 
due  by  9-8-97; 
published  8-8-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Equitable  adjustment 
certification  requirement 
for  contractors;  comments 
due  by  9-9-97;  published 
7-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 


New  nonroad  compressiorv 
ignition  engines  at  or 
tjelow  19  kilowatts — 
Replacement  engines  and 
two  stroke  engines  on 
rwnhandhekj  equipment; 
comments  due  l>y  9-8- 
97;  published  8-7-97 
Aif  pollutkxi;  standards  oi 
perlormance  for  new 
stationary  sources: 
Nitrogen  oxkle  emissons 
from  new  fossil-fuel  fired 
steam  generating  units; 
comments  due  by  9-8-97; 
published  7-9-97 
Air  programs: 
Ambient  air  quality  ' 

starxlards,  natkxial — 
Particulate  matter 
comments  due  t>y  9-6- 
97;  published  8-15-97 
Clean  Air  Act — 
Cartx>n  monoxkle; 
nonattainment  area  for 
Fairt>anks,  AK; 
comments  due  by  9-8- 
97;  published  8-8-97 
Emission  requirements — 
New  rwnroad  spark  and 
marine  spark  engines; 
replacement  arxJ  two 
stroke  engineson  certain 
nonharxjhekj  equipment; 
comments  due  by  9-8- 
97;  published  8-7-97 
Air  quality  implementation 
plans;  approval  and 
promulgatk}n;  various 
States: 
Illinois;  comments  due  by  9- 

11-97;  published  8-12-97 
Pennsylvania;  comments 
due  by  9-11-97;  published 
8-12-97 
Termessee;  comments  due 
by  9-11-97;  published  8- 
12-97 
Hazardous  waste  program 
authorizatk>ns: 
New  York;  comments  due 
by  9-11-97;  published  8- 
12-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
aghcultural  commodities: 
Fomesafen;  comments  due 
by  »-8-97;  published  7-9- 
97 
ToxK  suttstances: 
SignifKarrt  new  uses — 
Organosotv  lignin,  etc.; 
comments  due  by  9-12- 
97;  published  8-13-97 

FEDERAL 

COMMUNICATIONS 

COMMISOION 

Radk)  statkxis;  table  of 
assignments: 

Fksnda;  comments  due  by 
9-8-97;  published  7-24-97 


FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D): 
Reserve  aggregation,  and 
pass-through  account 
rules;  update  and 
darificatnn;  comments 
due  by  9-12-97;  published 
8-8-97 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savirigs  plan: 
Withdrawing  funds;  methods; 
comments  due  by  9-8-97; 
published  8-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  ar>d  Drug 
Administration 
Medical  devices: 
General  and  plastk:  surgery 
devices— 

Tweezer-type  epilator 
redassificatkm; 
comments  due  by  9-9- 
97;  published  6-11-97 
INTERIOR  DEPARTMENT 
Flsli  and  Wildlife  Service 
Endangered  and  threatened 
species: 

California  freshwater  shrimp; 
comments  due  by  9-9-97; 
published  7-21-97 
Fifxlings  on  petitions,  etc. — 
Lesser  prairie-chKken; 
comments  due  by  9-8- 
97;  published  7-8-97 
Endangered  Species 
Convention: 
Appendices  and 
amendments;  comnrtents 
due  by  9-12-97;  published 
8-22-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation  ■ 
and  Enforcement  Office 
Permanent  program  arxl 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  comments  due  by 
9-8-97;  published  8-8-97 
Oklahoma;  comments  due 
by  9-8-97;  published  8-8- 
97 
MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisitkxi  regulations: 
Cost  Accounting  Standards 
Board — 

Cost  accounting  practk»s; 
comments  due  by  9-12- 
97;  published  7-14-97 
OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMIMISSION 

Equal  Access  to  Justk»  Act; 
implementation;  comments 
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due  by  9-10-97;  published 
8-11-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  servk»: 
Felk>wships  and  similar 
appointments;  comments 
due  by  9-10-97;  published 
8-11-97 
POSTAL  SERVICE 
National  Environmental  Polk:y 
Act;  procedures;  comments 
due  by  9-10-97;  published 
8-11-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Cessna  Aircraft  Co.; 
comments  due  by  9-12- 
97;  published  7-9-97 
Ainworthiness  starxlards: 
Rotorcraft;  normal  and 
transport  category — 
Type  certification 
requirements; 


miscellaneous  changes; 
comments  due  by  9-8- 
97;  published  6-9-97 
Transport  category 
airplanes- 
Cargo  or  baggage 
compartments;  fire 
safety  standards; 
comments  due  by  9-11- 
97;  published  6-13-97 
High-lift  device  controls; 
gate  requirements; 
comments  due  by  9-8- 
97;  published  6-9-97 
Class  0  airspace;  comments 
due  by  9-10-97;  published 
8-11-97 
Class  E  airspace;  comments 
due  by  9-8-97;  published  7- 
25-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rail  lk:ensir)g  procedures: 
Commuter  rail  service 
continuation  subsidies  and 


discontinuance  notk^es; 
comments  due  t»y  9-8-97; 
published  8-8-97 

TREASURY  DEPARTMENT* 

Comptroller  of  the  Currency 

FUudary  activities  of  natkMial  ' 
banks: 

Investment  advisory 
activities;  comments  due   . 
by  9-8-97;  published  7-9-"' 
97 

TREASURY  DEPARTMENT 
Customs  Service 

Ports  of  entry: 

Boca  Grande,  FL; 

abolishment;  comments 
due  by  9-12-97;  published 
7-14-97 

TREASURY  DEPARTMENT 

Intental  Revenue  Service 

Privsicy  Act;  implementatkjn; 
comments  due  by  9-8-97; 
published  8-7-97 
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DEPAfrTMENTOF  AGmCULTURE 

Agricultural  Mariwting  Sarvto*  ^ 

7CFRPart101t 
[DA-OT-oq 

Milk  In  ttM  TennMsee  Vallay^Marfcating 
Araa;  Suspension  of  Certain 
Provisions  of  the  Order 

AQENCV:  Agricultural  Marketing  Service. 

USDA. 

ACTION;  Final  rule;  suspension. 


t:  This  document  suspends 
certain  provisions  of  the  Teimessee 
Valley  Federal  milk  marketing  order 
during  the  period  of  consideration  of  the 
termination  of  the  Tennessee  Valley 
order.  The  suspension  deactivates  ihe 
provisions  that  allow  funds  to  be 
transferred  from  the  Producer- 
Settlement  Fund  to  the  Transportation 
Credit  Balancing  Fund  when  the  latter 
fund  does  not  have  sufficient  funds  to 
cover  the  amoimt  of  credits  to  be 
disbursed. 

EFFECTIVE  DATE:  September  5. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  MemoU.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971,  South 
Building.  P.O.  Box  96456.  Washington, 
DC  20090-6456.  (202)690-1932,  e-mail 

address  Nicholas MemoliOusda.gov. 

SUFPLBIENTARY  NCORMATION:  Prior 
dociunent  in  this  proceeding: 

Notice  of  Proposed  Termination: 
Issued  June  30, 1997;  published  July  3. 
1997  (62  FR  36022). 

Notice  of  Extension  of  Time  for  Piling 
Comments:  Issued  July  9, 1997; 
published  July  14, 1997.  j 

The  Department  is  i««iiing  thiH  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  efEact  This  rule 


will  not  preerapt^any  state  oi  local  laws, 
regulations,  orpolicies.  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhaXisted  before  parties  may  file  stiit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
request  modificatioii  otexemption  fittm 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obli^tion 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  is  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  theiiate 
of  the  mtiy  of  the  ruling. 

SmaU  Buaineas  Coosideratioii 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  forms  are 
"small  btisinesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326.000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  Cor 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 


During  the  representative  month  of 
February  1997,  the  milk  of  1,469 
producers  was  pooled  on  the  Tennessee 
Valley  order.  Of  these  producers,  1,442 
are  considered  as  small  businesses. 

There  were  7  handlers  operating  8 
pool  distributing  plants  regulated  under 
the  Tennessee  Valley  milk  order  for 
February  1997.  Of  these  handlers,  3  are 
considered  smsEll  businesses. 

This  rule  lessens  the  regulatory 
impact  of  the  order  on  dairy  {armezs  by 
prohibiting  an  unwarranted  reduction  of 
their  blend  price  to  cover  costs 
associated  with  obtaining  supplemental 
milk. 

Praliminary  Statement 

This  order  of  suspension  is  issued 
piusuant  to  the  previsions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  hanrflhig 
of  milk  in  the  Tennessee  Valley 
marketing  area. 

After  consideration  of  all  relevant 
material  and  available  information,  it  is 
hereby  found  and  determined  that 
diuing  the  period  of  consideration 
involving  the  termination  of  the 
Tennessee  Valley  milk  order,  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  §  1011.61,  paragraph  (a)(4);  and 

2.  §  1011.81,  paragraph  W. 

Statement  of  Consideration 

This  suspension  order  removes  a 
provision  of  the  Tennessee  Valley  order 
that  requires  the  market  administrator  to 
transfer  money  from  the  producer- 
settlement  fund  (psf)  to  the 
transportation  credit  balancing  fund 
(TCBF)  when  the  latter  fund  has  an 
insufficient  balance  from  which  to  pay 
the  current  month's  transportation  costs 
associated  with  supplemental  milk 
obtained  from  outside  the  marketing 
area.  This  suspension  is  effective 
pending  consideration  of  the 
termination  of  the  Tennessee  Vallejr ' 
milk  ordn. 

On  May  12, 1907,  the  Departmaitf 
issued  a  partial  final  decision  on 
proposed  amendments  to  the  Carolina. 
Southeast.  Tennessee  Valley,  and 
Louisville-Lexington-Evansville  milk 
orders  which  was  published  on  Migr  20, 
1997  (62  FR  27525).  The  final  decision 
contained  proposed  amended  orders  fi» 
the  4  southeast  marketing  areas, 
including  the  Tennessee  Valley  order, 
and  directed  the  respective  market 
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administrators  of  the  4  orders  to 
ascertain  whether  at  least  two-thirds  of 
the  producers  marketing  their  milk 
under  each  of  the  orders  approved  the 
issuance  of  the  amended  orders.  The 
final  decision  concluded  that  amended 
orders  were  needed  to  effectuate  the 
-  declared  policy  of  the  Agricultural 
Marketing  Agreement  Act.  That  Act 
requires  that  at  least  two-thirds  of  the 
producers  voting  in  a  referendum  must 
vote  affirmatively  before  an  order  can  be 
issued. 

Less  than  two-thirds  of  the  producers 
whose  milk  is  pooled  under  the 
Tennessee  Valley  order  approved  the 
issuance  of  the  proposed  amended 
order.  Consequently,  on  July  3  the 
Department  issued  a  notice  of  proposed 
termination  of  the  Tennessee  Valley 
order.  It  is  now  evaluating  comments 
received  in  response  to  that  notice. 

At  the  present  time,  the  Tennessee 
Valley  milk  order  is  being  administered 
under  the  interim  provisions  adopted  in 
August  1996,  whereas  the  surrounding 
orders  with  transportation  credit 
provisions  are  t)eing  administered  with 
revised  provisions  that  became  effective 
on  August  1.  1997. 

In  July  1997,  an  extraordinary  volume 
of  supplemental  milk  was  received  in 
the  neighboring  Southeast  order.  As  a 
result  of  these  receipts,  the 
transportation  credit  balancing  fund  for 
that  order  was  virtually  depleted  in  July. 
There  is  now  good  reason  to  believe  that 
shipments  of  supplemental  milk  may  be 
rerouted  to  handlers  under  the 
Tennessee  Valley  order  in  September 
since  that  order  still  has  the  interim 
provision  allowing  unlimited  payments 
for  transportation  credits  even  if  the 
money  to  pay  for  the  credits  must  come 
from  the  producer-settlement  fund. 
Although  the  Tennessee  Valley  order 
has  a  viable  balance  in  the  TCBF  at  the 
present  time,  it  is  likely  that  funds  from 
the  producer-settlement  fund  will  be 
necessary  for  transportation  credit 
payments  for  September's  milk.  Were 
this  to  happen,  it  would  reduce  blend 
prices  to  producers  in  the  Tennessee 
Valley  order  while  their  counterparts  in 
the  surrounding  markets  with 
transportation  credit  provisions  would 
suffer  no  such  reduction  under  the 
revised  August  1997  amendments.  This 
situation  would  be  inconsistent  with  the 
premises  upon  which  the  psf  transfer 
provision  was  included  in  the 
Tennessee  Valley  order. 

This  suspension  is  necessary  to 
ensure  that  producers'  milk  will  not  be 
moved  in  an  uneconomic  and  inefficient 
manner  simply  to  obtain  unlimited 
transportation  credits  under  the 
Tennessee  Valley  order  and  to  ensure 
that  producers  in  the  Tennessee  Valley 


order  will  be  treated  in  an  equitable 
manner  in  relation  to  producers 
supplying  the  adjacent  Southeast, 
Carolina,  and  Louisville-Lexington- 
Evansville  orders. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provisions  durhig 
the  period  of  consideration  of 
terminating  the  Tennessee  Valley  milk 
order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  fanners  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk:  and 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subiects  in  7  CFR  Fart  1011 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1011  is  amended 
as  follows: 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1011  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
f  1011.61    [Suspended  in  pan] 

2.  In  §  1011.61,  paragraph  (a)(4)  is 
suspended. 

§1011.01    [Suspended  in  pari] 

3.  In  §  1011.81,  paragraph  (b)  is 
suspended. 

Dated:  August  29. 1997. 
Lon  Hatamiya, 
Administrator. 

(FR  Doc.  97-23568  Filed  9-3-87;  8:45  am] 
BHJJNG  COOE  M10-«t-r 


CONSUMER  PRODUCT  SAFETY 
COMMISKW 

16  CFR  Parts  1000, 1014, 1021, 1051. 
1115, 1211, 1402, 1406, 1500, 1502, 
1700.  and  1702 

Address  and  Telephone  Numtier 
Corrections 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  is  amending 
16  CFR  chapter  II  to  correct  errors  in 
addresses  and  telephone  numbers. 
EFFECTIVE  DATE:  September  4. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Coimsel,  Consumer  Product 
Safety  Commission,  Washington,  D.C 
20207,  telephone  301-504-0980. 
SUPPLEMENTARY  INFORMATION:  Some 
addresses,  office  designations,  and 
telephone  numbers  in  various  parts  of 
16  CFR  chapter  II  are  obsolete  as  a  result 
of  the  Consimier  Product  Safety 
Commission's  relocation  to  new 
headquarters  in  1994.  This  rule  makes 
the  necessary  corrections.  It  also  revises 
some  authority  citations  to  confSrm  to 
Federal  Register  recommendations. 

Since  this  rule  relates  solely  to 
internal  agency  management,  pursuant 
to  5  U.S.C.  553(b},  notice  and  other 
public  procedures  are  not  required  and 
it  is  effective  immediately  on  the 
speciRed  effective  date.  Further,  this 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612  and,  thus,  is  exempt  from  the 
provisions  of  the  Act  This  action  will 
have  no  effect  on  the  environment 

List  of  Subjects 

16  CFR  Part  1000 

Organization  and  functions 
(Government  agencies). 
16  CFR  Part  1014 

Privacy 

16  CFR  Part  1021 
Environmental  impact  statements. 

16  CFR  Part  1051 

Administrative  practice  and 
procedure,  consimier  protection. 

16  CFR  Part  1115 

Administrative  practice  and 
procedure,  business  and  industry, 
consiuner  protection,  reporting  and 
recontteeping  requirements. 
16  CFR  Part  1211 

Consumer  protection,  imports, 
labeling,  reporting  and  recordkeeping 
requirements. 
16  CFR  Part  1402 


Consumer  protection,  labeling,  radio, 
television. 

16  CFR  Part  1406 

Consumer  protection,  fire  prevention, 
flammable  materials,  heaters,  household 
appliances,  labeling,  reporting  and 
recordkeeping  requirements. 

16  CFR  Part  1500 

Consumer  protection,  hazardous 
materials,  imports,  infants  and  children, 
labeling,  law  enforcement,  reporting  and 
recordkeeping  requirements,  toys. 
16  CFR  Part  1502 

Administrative  practice  and 
procedure,  consimier  protection, 
hazardous  substances,  poison 
prevention. 

16  CFR  Part  1700 

Consumer  protection,  drugs,  in&nts 
and  children,  packaging  and  containers, 
poison  prevention,  reporting  and 
recordkeeping  requrements. 

16  CFR  Part  1702 

Administrative  practice  and 
procedure,  consimier  protection,  drugs, 
infants  and  children,  packaging  and 
containers,  poison  prevention. 

Accordingly.  16  CFR  chapter  U  is 
amended  as  follows: 

PART  1000— [AMENDED] 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Antbority:  5  U.S.C.  S52(a). 

2.  In  section  1000.8  remove  the  words 
"5401  Westbard  Avenue''  and  add,  in 
their  place,  "4330  East  West  Highway". 

PART  1014— (AMENDED] 

1.  The  authority  citation  for  part  1014 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 

2.  In  section  1014.3(a)  remove  the 
words  "5401  Westbard  Avenue"  and 
add,  in  their  place  "4330  East  West 
Highway". 

3.  In  section  1014.3(cj  remove  the 
words  "Division  of  Personnel's 
Processing  Unit  in  Room  337,  5401 
Westbard  Avenue"  and  add.  in  their 
place.  "Office  of  Human  Resources 
Management.  Room  523, 4330  East  West 
Highway". 

PART  1021— {AMENDED] 

1.  The  authority  citation  for  part  1021 
is  revised  to  read  as  follows: 

Anthority:  42  U.S.C.  4321-4347;  40  CFR 
part  1500  et  seq. 

2.  In  section  1021.11  remove  the 
words  "(301-492-6550)"  and  add,  in 
their  place,  "(301-504-0550)". 


PART  1051— {AMENDED] 

1.  The  audiority  citation  for  part  1051 
continues  to  read  as  follows: 

Anthority:  5  U.S.C.  553(e),  5  U.S.C.  555(e). 

2.  In  section  1051.3  remove  the  words 
"either,  5401  Westbard  Avene  (third 
floor)  Bethesda.  Maryland  or  1111 18th 
Street,  NW,  (eighth  floor),  Washington, 
DC"  and  add,  in  their  place  "4330  East 
West  Highway,  Bethesda.  Maryland". 

PART  1115— [AMENDED] 

1.  The  authority  citation  for  part  1115 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2061,  2064,  2065, 
2066(a),  2068,  2069.  2070.  2071.  2073.  2076. 
2079,  and  2084. 

2.  In  section  1115.10(a)  remove  the 
words  "and  Enforcement". 

3.  In  section  1115.10(a)  remove  the 
words  "301-492-6608"and  add.  in  their 
place.  "301-504-0608". 

PART  1211— {AMENDED] 

1.  The  authority  citation  for  part  1211 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2063  and  2065. 

2.  In  section  1211.2(c)  remove  the 
words  "5401  Westbard  Avenue"  and 
add,  in  their  place  "4330  East  West 
Highway". 

3.  In  section  1211.4(c)  remove  the 
words  "5401  Westbaid  Avenue"  and 
add,  in  their  place,  "4330  East  West 
Highway". 

4.  In  section  1211.5(b)(3)  remove  the 
words  "5402  Westbard  Avenue"  and 
add,  in  their  place,  "4330  East  West 
Highway". 

5.  In  section  1211.10(d)  remove  the 
words  "5401  Westbard  Avenue"  and 
add,  in  their  place;  "4330  East  West 
Highway". 

6.  In  section  1211.12(c)(2)  remove  the 
words  "5401  Westbard  Avenue"  and 
add,  in  their  place.  "4330  East  West 
Highviray". 

PART  1402— {AMENDED] 

1.  The-authority  citation  for  part  1402 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2051.  2076. 

2.  In  section  1402.4(b)(1)  remove  the 
words  "Associate  Executive  Director  for 
Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
5401  Westbard  Avenue"  and  add,  in 
their  place,  "Assistant  Executive 
Director  for  Compliance,  Consumer 
Product  Safety  Commission,  4330  East 
West  Highway". 

PART  1406— (AMENDED] 

1.  The  authority  citation  for  part  1406 
is  revised  to  read  as  follows: 
Authority:  15  U.S.C.  2051,  2076. 


2.  In  section  1406.5(d)(2)  remove  the 
words  "Associate  Executive  Director  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission,  5401  Westbard  Avenue, 
Bethesda,  Maryland  20207"  and  add,  in 
their  place,  "Assistant  Executive 
Director  for  Compliance,  Consiuner 
Product  Safety  Commission, 
Washington,  DC  20207". 

PART  1S00-(AMENDED] 

1.  The  authority  citation  Cor  part  1500 
continues  to  read  as  follows: 

Authority;  15  U.S.C  1261-1278, 2079. 

2.  In  section  1500.42,  footnote  1, 
remove  the  words  "Directorate  for 
Health  Sciences.  CPSC,  Washington, 
D.C.  20207,  (301)  492-8957"and  add,  in 
their  place.  "  Directorate  for 
Epidemiology  and  Health  Sciences, 
CPSC,  Washington.  DC  20207.  (301) 
504-0957". 

PART  1S02-[AMENDED] 

1.  The  authority  citation  for  part  1502 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261(qXl)(B).  1262(a). 
1262(e).  1269(a);  15  U,S.C  1474(a);  21  U.S.C 
371{e).(g)." 

2.  In  section  1502.4(b)  remove  the 
words  "Room  420.  5401  Westbard 
Avenue.  Bethesda.  Maryland  20816" 
and  add.  in  their  place  "Roose  502,  43301 
East  West  Highway.  Bethesda,  Maryland 
20814". 

3.  In  section  1502.4(c)  remove  the 
weeds  "(301)  492-6800"  and  add.  in 
their  place.  "(301)  504-0800". 

4.  In  section  1502.16(a)  remove  the 
words  "Room  420,  5401  Westbard  Ave." 
and  add,  iniheir  place  "Room  502,  4330 
East  West  Highway". 

5.  In  section  1502.17(a)  remove  the 
words  "(301)  492-6800"  and  add,  in 
their  place  "(301)  504-0800". 

PART  170(MAMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1471-1476.  Sees. 
1700.1  and  1700.14  also  iasusd  under  15 
U.S.C  2070(a). 

2.  In  section  1700.14(b)  remove  the 
words  "Attention:  Bureau  of 
Compliance.  5401  Westbard  Avenue" 
and  add.  in  thefr  place.  "Office  of 
Compliance.  4330  East  West  Highwajr". 

PART  1702— (AMENDED) 

1.  The  authority  citation  for  part  1702 
is  revised  to  read  as  fbllowsr 

Authority:  15  U.S.C.  1471(^.  1472. 1474. 
1269(a),  2079(a)r21  U.S.C  371(a). 

2.  Secticm  1702.2(a)(1)  is  revised  to 
recul  as  fiBllo%«B: 
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1 1702^    Procedural  raqulrwMnts  and 

(a)'  •  • 

(1)  Be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington.  DC  20207.  or 
delivered  to  the  OfBce  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway.  Bethesda.  MD 
20814. 

Sadye  E.  Dann. 

Secretary.  Contumer  Product  Safety 

Commission. 

(FR  Doc.  97-23498  Filed  9-3-97;  8:45  am] 

aauNO  CODE  sias-ffi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  N«w  Animal  Drugs; 
Tetracycline  Hydrocliloride  Soluble 


AGBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  apphcation  (ANADA)  filed  by 
Med-Pharmex.  hic.  The  ANADA 
provides  for  oral  use  of  tetracycline 
hydrochloride  soluble  powder  in  the 
drinking  water  of  swine  and  calves  for 
control  and  treatment  of  certain  diseases 
caused  by  pathogens  susceptible  to 
tetracycline,  and  of  chickens  and 
turkeys  for  control  of  certain  diseases 
caused  by  pathogens  susceptible  to 
tetracycline. 

EFFECTIVE  DATE:  September  4, 1997. 
FOR  RJRT>1ER  MFORMATION  CONTACT: 
Lonnie  W.  Luther.  Center  For  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville,  MD  20855,  301-827-0209. 
8UPP1.EMENTARY  INFORMATION:  Med- 
Phannex.  Inc..  2727  Thompson  Creek 
Rd..  Pomona,  CA  91767-1861.  filed 
ANADA  200-234,  which  provides  for 
oral  use  of  tetracycline  hydrochloride 
soluble  powder  in  the  drinking  water  of 
calves,  swine,  chickens,  and  turkeys,  as 
follows:  (1)  For  calves  for  control  and 
treatment  of  bacterial  enteritis  (scours) 
caused  by  Escherichia  coli,  and  bacterial 
pneumonia  (shipping  fever  complex) 
associated  with  Pasteurella  spp.. 
Actinobacillus  pleuropneumoniae 
{Hemophilus  spp.).  and  Klebsiella  spp. 


susceptible  to  tetracycline;  (2)  for  swine 
for  control  and  treatment  of  bacterial 
enteritis  (scours)  caused  by  E.  coli,  and 
bacterial  pneumonia  associated  with 
Pasteurella  spp.,  Actinobacillus 
pleuropneumoniae  (Hemophilus  spp.), 
and  Klebsiella  spp.  siisceptible  to 
tetracycline;  (3)  for  chickens  for  control 
of  chronic  respiratory  disease  (CRD  or 
air-sac  disease)  caused  by  Mycoplasma 
gallisepticum  and  E.  coli;  infectious 
synovitis  caused  by  M.  synoviae 
susceptible  to  tetracycline;  and  (4)  for 
turkeys  for  control  of  infectious 
synovitis  caused  by  M.  synoviae  and 
bluecomb  (transmissible  enteritis  or 
coronaviral  enteritis)  complicated  by 
bacterial  organisms  susceptible  to 
tetracycline. 

Approval  of  Med-Wiarmex's  ANADA 
200-234  tetracycline  hydrochloride 
soluble  powder  is  as  a  generic  copy  of 
Fermenta's  NADA  65—496  tetracycline 
hydrochloride  soluble  powder.  ANAD^ 
200-234  is  approved  as  of  July  22.  1997, 
and  the  regulations  are  amended  in  21 
CFR  520.2345d(a)(l)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d](l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 


f520.2345d    [Amended] 

2.  Section  520.2345d  Tetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (a)(1)  by 
removing  "047864,  000010,  057561.  and 
059130"  and  adding  in  its  place 
"047864.  051259,  054273, 057561. and 
059130". 

Dated:  August  22. 1997. 
MIchad  J.  BUckwell. 
Deputy  Director,  Center  for  Veterinary  . 
Medicine. 

[FR  Doc.  97-23372  Filed  9-3-97;  8:45  am) 
■RjjNQ  cooe  4iao-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Clindamycin  Hydrochloride  Uquid 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific.  Inc.  The  ANADA 
provides  for  veterinary  prescription  use 
in  dogs  of  clindamycin  hydrochloride 
liquid  for  therapy  of  wounds,  abscesses, 
and  dental  infections,  and  therapy  of 
osteomyelitis. 

EFFECTIVE  DATE:  September  4. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loimie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-0209. 
SUPPlfMENTARY  INFORMATION:  Phoenix 
Scientific,  hic,  3915  Soudi  48di  St. 
Terrace.  P.O.  Box  6457.  St.  Joseph.  MO 
6450&-0457.  filed  ANADA  200-193  that 
provides  for  veterinary  prescription  use 
in  dogs  of  clindamycin  hydrochloride 
liquid  for  therapy  of  wounds,  abscesses, 
and  dental  infections  when 
administered  orally  at  2.5  milligrams 
per  potmd  (mg/lb)  every  12  hours,  and 
for  therapy  of  osteomyelitis  when 
administered  orally  at  5.0  mg/lb  every 
12  hours. 

Phoenix  Scientific,  Inc.'s,  ANADA 
200-193  clindamycin  hydrochloride 
liquid  is  approved  as  a  generic  copy  of 
Pharmacia  &  Upjohn's  NADA  135-940 
Antirobe  Aquadrops®.  The  ANADA  is 
approved  as  of  August  1, 1997,  and  the 
regulations  are  amended  in  21  CFR 
520.447(b)  to  reflect  the  approval.  The 


basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch  - 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  to  Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sul^ects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S:C  360b). 

2.  Section  520.447  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

fS2a447    Clindamycin  hydroctiloride 


(b)  Sponsor.  See  No.  000009  in 
§  510.600(c)  of  this  chapter  for  use  as  in 
paragraphs  (c)  and  (d)  of  this  section. 
See  No.  059130  for  use  as  in  paragraph 
(c)  of  this  section. 

Dated:  August  22. 1997. 

Michael  J.  BlackwsU. 

Deputy  Director.  Center  for  Veterinary 
Medicine. 

(FR  Doc.  97-23450  Filed  9-3-97:  8:45  am] 

BHJJNa  CODE  41SI>-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[COD  06-«7-«07I 


RIN2115-AE46 

Special  Local  Regulations  for  Marina 
Events;  Norfolk  HartxK.  Elizabeth 
River,  Norfolk,  Virginia  and 
Portsmouth,  Virginia 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

ftUMMARY:  The  Coast  Guard  is  amending 
permanent  special  local  regulations 
established  for  marine  events  held  in 
the  Norfolk  Harbor,  Elizabeth  River, 
between  Norfolk  and  Portsmouth. 
Virginia,  by  identifying  specific  annual 
events  for  which  the  regulated  area  will 
be  in  effiect.  This  rule  updates  the 
regulation  in  order  to  enhance  the  safety 
of  life  and  property  during  the  events. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  June  6,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L. 
Phillips.  Project  Manager.  Search  and 
Rescue  Branch,  at  (757)  398-6204. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  21. 1997,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entiUed  Special  Local 
Regulations  for  Marine  Events;  Norfolk 
Harbor.  Elizabeth  River,  Norfolk. 
Virginia  and  Portsmouth.  Virginia,  in 
the  Federal  Register  (62  FR  7969).  The 
Coast  Guard  received  no  conunents  on 
the  proposed  rulemaking.  No  public 
hearing  was  requested,  and  none  was 
held.  The  final  rule  was  inadvertenUy 
published  as  a  quarterly  on  8  August 
1997  (62  FR  42671). 

Background  and  Purpose 

33  CFR  100.501  established  special 
local  regulations  for  marine  events  held 
in  the  Norfolk  Harbor.  Elizabeth  River, 
between  Norfolk  and  Portsmouth, 
Virginia.  The  effect  of  these  regtdations 
is  the  control  of  vessel  traffic  diuing 
marine  events  to  enhance  the  safety  of 
participants,  spectators,  and  transiting 
vessels.  The  regulations  are 
implemented  at  various  times,  for 
various  events  throughout  the  year  by 
publishing  notice  in  the  Federal 
Register  and  the  Fifth  Coast  Guard 
District  Local  Notice  to  Mariners.  This 
rule  updates  the  regulations  to  reflect 
si>ecific  events  for  which  the  r^ulated 
area  will  be  in  effect 


Diacnssion  of  Qunments  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  proposed  rulemaking; 
however,  the  Coast  Guard  has  learned 
that  the  sponsoring  organization  for  the 
Harborfest  event  will  be  Festevents,  Ltd. 
Therefore.  Table  1  of  the  proposed  rule 
has  been  amended  to  reflect  this  change. 

Good  Cause  Statement 

This  final  rule  is  effective  in  less  than 
30  days  because  it  is  contrary  to  the 
public  interest  to  delay  the  effective 
date  because  timely  action  is  required  to 
protect  vessel  traffic  and  event 
participants  diuing  these  events. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedtues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
finial  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  imnecessary.  This 
rule  merely  changes  the  effective  period 
of  an  existing  regulation  and  does  not 
impose  any  new  restrictions  on  vessel 
traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independenUy 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
This  nde  does  not  impose  any  new 
restrictions  on  vessel  traffic,  but  merely 
changes  the  effective  period  of  the 
regulation.  Therefore,  the  Coast  Guard 
certifies  under  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (  5  U.S.C.  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirement  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Enviromnent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.b.2.e(34)(h)  of  Commandant 
Instruction  Ml6475.lb  (as  amended,  61 
FR  13564;  27  March  1996),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  100 

Niarine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233:  49  CFR  1.46  and 

33  CFR  100.35. 

2.  Section  100.501  is  amended  by 
revising  paragraph  (c)  and  adding  Table 
1  to  read  as  follows: 

f  lOasOl    Norfolk  HartMtr.  EJiabeth  River. 
Norfolk,  Virginia  and  Portsmouth,  Virgirtia. 

•        •        •        •        • 

(c)  Effective  periods.  This  section  is 
effective  annually  for  the  duration  of 
each  marine  event  listed  in  Table  1 ,  or 
as  otherwise  specified  in  the  Coast 
Guard  Local  Notice  to  Mariners  and  a 
Federal  Register  notice.  The  Coast 
Guard  Patrol  Commander  will  announce 
by  Broadcast  Notice  to  Mariners  the 
specific  time  periods  during  which  the 
regulations  will  be  enforced. 

TABLE  1  OF  §100.501 

Harborfest: 

Sponsor  Festevents,  Ltd. 

Date:  First  Fnday,  Saturday,  and  Sunday 
in  June 
Great  American  Picnic: 

Sporisor  Festevents,  Lid. 

Date:  July  4 
Cock  Island  Race: 

Sponsor  Ports  Events,  Inc. 

Date:  Ttiird  Saturday  in  July 
Rendezvous  at  Zero  Mile  Marker 

Sponsor  Ports  Events.  Inc. 

Date:  Ttiird  Saturday  in  August 
US  Navy  Fleet  Week  Celebratkxi: 

Sponsor:  U.S.  Navy 

Date:  Second  Fnday  In  CX:iober 
Hoiklays  in  the  City: 


Table  1  of  §100.501— Continued 


Sponsor  Festevents,  Ltd. 
Date:  Fourth  Saturday  in  November 
New  Years  Eve  Fireworks  Display: 
Sponsor:  Festevents,  Ltd. 
Date:  Decemt)er  31 

Dated:  May  30. 1997. 
Roger  T.  Rnfc,  Jr.. 

Vice  AdmiTol,  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
(FR  Doc.  97-23445  Filed  »-3-97;  8:45  am] 

BMJJNQ  COOE  4t1»-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CG001 -07-080] 
RIN211S-AA97 


days  after  Federal  Register  publication. 
The  sponsor  of  the  event  did  not 
provide  the  Coast  Guard  with  the  final 
details  for  the  event  in  sufficient  time  to 
publish  a  NPRM  or  a  final  rule  30  days 
in  advance.  The  delay  encoimtered  if 
normal  rulemaking  procedures  were 
followed  would  effectively  cancel  the 
event  Cancellation  of  this  event  is 
contrary  to  the  public  interest  since  the 
fireworks  display  is  for  the  benefit  of  the 
public. 
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Safety  Zona:  Hartwr  Festival  Rraworka 
Display.  Qraenport,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone. 
September  27.  1997,  for  the  Harbor 
Festival  Fireworks  Display  to  be  held  in 
Greenport  Harbor,  Greenport,  NY.  This 
temporary  safety  zone  is  needed  to 
protect  persons,  facilities,  vessels  and 
others  in  the  maritime  community  from 
the  safety  hazards  associated  with  this 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Capital  of  the  Port  or  the  Coast 
Guard  Patrol  Commander. 
EFFECTIVE  DATE:  This  regulation  is 
effective  September  27, 1997,  from  8:45 
p.m.  until  10:15  p.m. 
ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Sound,  120 
Woodward  Ave..  New  Haven.  CT  06512. 
Normal  office  hours  are  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  iaxed  to  this  address.  Our  fax 
number  is  (203)  468-4445. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 


Background  and  Purpose 

The  sponsor.  East  End  Maritime 
Museum,  of  Greenport,  NY,  requested 
that  a  fireworks  display  be  permitted  in 
Greenport  Harbor,  Greenport,  NY.  This 
regulation  establishes  a  temporary  safety 
zone  in  all  waters  of  Greenport  Harbor 
within  a  600  foot  radius  of  the  fireworks 
barges.  The  safety  zone  is  in  effect  on 
September  27,  1997.  from  8:45  p.m. 
until  10:15  p.m.  and  is  necessary  to 
protect  the  maritime  community  from 
the  safety  hazards  associated  with  this 
fireworks  display.  Entry  into  or 
movement  within  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Coast  Guard 
Patrol  Commander. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order. 

It  has  not  been  reviewed  by  the  Office 
of  Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Entry  into  this  zone  will  be  restricted  for 
a  brief  period  of  time  on  September  27. 
1997,  the  effect  of  this  regulation  will 
not  be  significant  for  several  reasons: 
the  duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour,  and  extensive, 
advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposal  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  domi^iaat  in  their  fields.  9nd 


governmental  jurisdictions  with 
populations  less  than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  finds  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

EnTironment 

The  Coast  Guard  has  considered  the 
enviroiunental  impact  of  this  nUe  and 
concluded  that  under  section  2.B.2.e.  of 
Commandant  Instruction  M16475.1B,  as 
revised  by  59  FR  38654,  July  29,  1994, 
this  rule  is  categorically  excluded  from 
fiuther  environmental  documentation. 

A  Categorical  Exclusion 
Determination  and  an  Environmental 
Analysis  Checklist  are  included  in  the 
docket  and  are  available  for  inspection 
or  copying  at  the  location  indicated 
under  ADDRESSES.  An  appropriate 
enviroiunental  analysis  of  the  fireworks 
program  will  be  conducted  in 
conjunction  with  the  marine  event 
permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures.    - 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-«  and  160.?; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-089.  is 
added  to  read  as  follows: 

S1«6.TOl-Oeo    Harbor  FeMtvalRmrarks 
Diapiay,  Greenport.  NY. 

(a)  location.  The  safety  zone  includes 
all  waters  of  Greenport  Haiimr.  within 
an  600  foot  radius  of  the  fireworks 
barges,  located  in  Greenport  Harbor, 
Greenport,  NY,  at  approximate  position 
4r02.6'  N,  072''21.3'  W.  (NAD  1983) 

(b)  Effective  date.  This  section  is 
e^ctive  on  September  27, 1997.  from 
8:45  pjn.  until  10:15  p.m..  unless 


tenninated  sooner  by  the  Captain  of  the 
Port  Long  Island  Sound. 

(c)  Regulations.  The  general 
regulations  contained  in  §  165.23  apply. 

Dated:  August  8. 1997. 
P.K.  Mitchell. 

Captain.  U.S.  Coast  Gutmi.  Captain  of  the 

Port.  Long  Island  Sound. 

[FR  Doc.  97-23443  Filed  9-»-«7;  8:45  am] 

BHJJNQ  CODE  4*10-14-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165 
[COTP  Honolulu  07-003] 
Rm2115^AA07 

Safety  Zona:  Waimanaio  Bay,  Oahu. 
Hawaii 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
o&hore  of  Bellows  Air  Force  Base 
(AFB)  in  Waimanaio  Bay  on  the  island 
of  Oahu.  Hawaii.  The  safety  zone  is  a 
square  box  approximately  4000  yards 
wide  by  4000  yards  long.  This  zone  is 
needed  to  protect  mariners  and 
observers  from  possible  safety  and 
navigational  hazards  associated  with  a 
joint  U.S.  Navy  and  U.S.  Marine  Corps 
(USMC)  amphibious  landing  of  the 
USMC  Thirteenth  Marine  Expeditionary 
Unit  (MEU).  Entry  of  vessels  or  persons 
into  this  temporary  zone  is  prohibited 
tmless  authorized  by  the  Captain  of  the 
Port  (COTP). 

DATES:  This  regulation  is  effective  from 
September  3, 1997  throuigh  September  4. 
1997. 

ADDRESSES:  Marine  Safety  Office. 

Honolulu,  Hawaii  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Michael  Heisler,  Port  Safety 

and  Security  Branch,  Marine  Safety 

Office.  Honolulu.  Hawaii.  (808)  522- 

8260. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

A  joint  U.S.  Navy  and  U.S.  Marine 
Corps  (USMC)  amphibious  landing  of 
the  USMC  Thirteenth  Marine 
Expeditionary  Unit  (MEU)  will  take 
place  at  Bellows  AFB,  Oahu,  Hawaii. 
Four  large  U.S.  Navy  vessels  will 
maintain  station  within  the  safety  zone 
while  launching  and  recovering  various 
amphibious  craft  and  vehicles  to 
transport  the  Marines  to  Bellows  AFB. 
This  regulation  is  intended  to  minimiTo 


the  risk  to  mariners  and  observers  from 
the  amphibious  landing  operations  by 
keeping  vessels  and  spectators  at  a  safe 
distance.  The  zone  wUl  be  seaward  of 
Bellows  AFB  boimded  by  the 
coordinates:  water's  edge  at 
approximately  21«'22.8'N.  157'40.4'W; 
21»22.8'N.  157''42.3'W;  21»20.8'N. 
157«'40.4'W;  water's  edge  at 
approximately  21*20.8?^,  157*'42.2'W. 

The  safety  zone  will  be  enforced  only 
as  long  as  is  required  for  the  landing 
operations.  The  public  will  be  advised 
of  the  exact  dates  and  times  via 
broadcast  notice  to  mariners. 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rule  mHHng  was  not 
published  for  this  regiilation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
This  rule  is  effective  in  less  than  30 
days  because  it  would  be  impracticable 
to  delay  the  effective  date  as  the  U.S. 
Coast  Guard  was  notified  of  the  event 
less  than  30  days  prior  to  the  occurrence 
of  the  event 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under  : 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  regulation  will  be  in  effect  for  only 
a  short  period  and  within  a  limited  area. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  final  rule  vtrill  not  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities. 

Assistance  finr  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
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Enforcement  Fairness  Act  of  1996  (Pub. 
L  104-121).  the  Coast  Guard  will  assist 
small  entities  in  understanding  the  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  you  need 
assistance  in  understanding  this  rule 
contact  the  Coast  Guard  where  indicated 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federaliam 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-^  (109  Stat.  48),  requires 
Federal  agencies  to  assess  the  effects  of 
certain  re^gulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UMRA.  the  Coast  Guard 
generally  must  prepare  a  written 
statement  of  economic  and  regulatory 
alternatives  for  proposed  and  final  rules 
that  contain  Federal  mandates.  The  Act 
applies  if  those  mandates  cause  State, 
local,  and  tribal  governments,  or  the 
private  sector,  to  spend,  in  the 
aggregate,  $100  million  or  more  in  any 
one  year. 

Bocause  this  action  does  not  impose 
new  or  additional  enforceable  duties  on 
any  State,  local  or  tribal  government  or 
the  private  sector,  it  does  not  contain  a 
"Federal  mandate."  Even  if  the 
requirements  in  this  proposed  action 
were  foimd  to  be  Federal  mandates,  they 
will  not  result  in  jinniml  expenditures  of 
$100  million  or  more.  Therefore,  section 
202  and  205  do  not  apply. 

Section  203  of  the  UnOIA  also 
requires  the  Coast  Guard  to  develop  a 
smiall  government  agency  plan  before 
the  Coast  Guard  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments.  Because  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  afiiact  small 
governments.  Section  203  of  the  UMRA 
does  not  apply. 

EDTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 


concluded  that,  under  paragraph 
2.B.2e{34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29. 1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Sul^ectB  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  166— <AMENDEO) 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1Z31;  50  U.S.C  191; 
and  33  CFR  1.05-l(g).  8.04-1, 6.04-6.  and 
160.5;  48  CFR  1.46. 

2.  A  new  temporary  section  is  added 
to  read  as  follows: 

{16S.T14-002    Safety  Zona;  Walmanaio 
Bay,  Oahu.  Hawaii 

(a)  Location.  A  safety  zone  is 
established  within  an  area  bounded  by 
a  line  drawn  between  the  following 
points:  water's  edge  at  approximately 
21'*22.8'N,  157'40.4'W;  21''22.8'N, 
157'42.3'W;  21'20.8'N,  157»40.4'W; 
water's  edge  at  approximately 
21'20.8'N,  15r'42.2'W. 

(b)  EffiBctive  date.  This  regulation  is 
effective  from  September  3, 1997 
through  Septembsr  4. 1997. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited,  except  as  authorized  by  the 
Captain  of  the  Port,  or  the  patrol 
commander,  via  marine  radio  chaimel 
16.  VHF-FM. 

Dated:  August  27. 1997. 
Frank  L.  Whippla, 

Captain.  U.S.  Coast  Gaard,  Captain  of  the 
Port. 
IFR  Doc.  97-23637  Filed  9-2-97;  1:50  pm) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

46  CFR  Part  28 
[COO  96-046] 
RIN211S-AF35 

Commercial  Rshing  Industry  Vassal 
Regulatlorts 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
with  some  changes,  as  final,  the  interim 
rule  which  established  requirements  for 
safety  equipment  and  vessel  operating 
procedures  on  commercial  fishing 
industry  vessels.  The  Coast  Guard 
issued  ihese  regulations  to  improve  the 
overall  safety  of  U.S.  Commercial 
Fishing  Industry  Vessels  pursuant  to  the 
Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988. 
DATES:  This  final  rule  is  effective  on 
October  6. 1997. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  cop]ring  at  the  office  of  the 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  room  3406.  Washington^  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays.  The  telephone  number 
is  202-267-1477. 

FOR  FURTHER  MFORMATION  CONTACT: 
Commander  John  J.  Davin,  Office  of 
Operating  and  Environmental  Standards 
(G-MSO),  telephone  202-267-1181,  fax 
202-267-4570. 

SUPPl^MENTARY  MFORMATION: 

RegnUtory  History 

Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988 

On  September  9, 1988,  tiUe  46  United 
States  Code,  was  amended  in  chapter  45 
(Uninspected  Commercial  Fishing 
Industry  Vessels,  sections  4501  through 
4508)  by  the  Commercial  Fishing 
Industiy  Vessel  Safety  Act  of  1988. 
Public  Uw  100-424  ("the  Act").  The 
Act  requires  the  Secretary  of 
Transportation  to  prescribe  regulations 
for  safety  equipment  and  vessel 
operatii^  procedures  on  commercial 
fishing  industry  vessels.  The  Secretary 
further  delegated  the  authority  to 
regulate  commercial  fishing  vessels  to 
the  commandant  of  the  Coast  Guard. 
This  rulemaking  was  initiated  to 
implement  certain  provisions  of  the  Act 
This  rulemaking  does  not  include 
reqoirements  pertaining  to  immetaion 
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suits  (found  in  CGD88-079c.  Notice  of 
Proposed  Rulemaking  dated  May  20, 
1993)  or  vessel  stability;  these 
provisions  will  be  included  in  future 
rulemaking. 

Advance  Notice  of  Proposed 
Rulemaking  (ANPBM) 

An  AhfPRM  was  published  in  the 
Federal  Register  on  December  29, 1988 
(53  FR  52735),  addressing  potential 
requirements  for  uninspected  fishing, 
fish  processing,  and  fish  tender  vessels. 
In  response  to  this  ANPRM.  nearly  200 
comment  letters  were  received  and 
considered  in  developing  the  Notice  of 
Proposed  Rulemaking. 

Notice  of  Proposed  Rulemaking  (NPRM) 

On  April  19, 1990,  the  Coast  Guard 
published  an  NPRM  in  the  Federal 
Register  (55  FR  14924),  addressing    . 
proposed  requirements  for  uninspected 
fishing,  fish  processing,  and  fish  tender 
vessels.  In  response  to  the  NPRM,  the 
Coast  Guard  received  500  comments.  On 
August  14, 1991,  in  order  to  expedite 
the  regulation  package  for  commercial 
fishing  industry  vessels,  the  Coast 
Guard  published  a  final  rule. 

Fina7  Rule  (FR) 

A  final  rule  entitied  "Commercial 
Fishing  Industiy  Vessel  Regxilations" 
was  published  in  the  Federal  Register 
(56  FR  40364).  These  regulations  are  for 
U.S.  dociunented  or  state  numbered 
uninspected  fishing,  fish  processing, 
and  fish  tender  vessels  to  implement 
provisions  of  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988.  The 
final  rule  indicated  that  the  below  listed 
controversial  topics  would  be  the 
subject  of  a  subsequent  supplemental 
notice  of  proposed  rulemaking 
(SNPRM). 

Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM) 

On  October  27, 1992,  the  Coast  Guard 
published  an  SNPRM  in  the  Federal 
Register  (57  FR  48670).  The 
controversial  topics  addressed  in  the 
SNPRM  included  the  Aleutian  Trade 
Act  of  1990  (Pub.  L.  101-595);  stability 
for  fishing  vessels  less  than  79  feet  in 
length;  administration  of  exemptions 
authorized  by  46  U.S.C.  4506; 
termination  of  unsafe  operations; 
requirements  for  survival  craft  on 
fishing  vessels  with  3  or  fewer 
individuals  on  board  operating  within 
12  miles  of  the  coastline  and  outside  the 
boundary  line;  and  acceptance  criteria 
for  instructors  and  course  curricula. 

On  October  24, 1995,  the  Coast  Guard 
published  a  final  rule  relating  only  to 
the  Aleutian  Trade  Act  (60  F^  54441). 


The  Coast  Guard  is  woridng  with  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee  to  develop  the 
stability  section  for  vessels  less  than  79 
feet  in  length. 

Interim  Rule 

An  interim  rule  with  request  for 
comments  entitied  "Commercial  Fishing 
Industry  Vessel  Regulations",  was 
published  on  November  5, 1996,  in  the 
Federal  Register  (61  FR  57268).  The 
interim  rule  addressed  the  fovir  items 
not  included  in  the  final  rule  of  August 
14,  1991  (56  FR  40364)  and  made 
several  technical  corrections. 

The  Coast  Guard  received  104  letters 
commenting  on  the  interim  rule.  These 
include  72  form  letters  from  commercial 
fishers  and  commercial  fishing 
associations,  13  letters  from  commercial 
fishers,  9  letters  from  commercial 
fishing  associations,  2  letters  from  a 
member  of  Congress,  2  letters  from 
fishing  publications,  2  letters  bom  an 
insurance  concern,  1  letter  from  a  naval 
architect/engineer,  1  letter  from  an 
equipment  manufecturer,  1  letter  from  a 
fishing  vessel  safety  organization,  and  1 
letter  fetjm  a  riverboat  operation.  Many 
of  the  letters  requested  public  meetings 
for  their  specific  area.  The  Coast  Guard 
determined  that  a  public  meeting  was 
unnecessary  for  this  rulemaking  because 
the  comments  were  substantive  and 
represented  all  asptects  of  the  fishing 
industry.  Additionally,  the  interim  rule 
had  a  comment  period  that  ended  on 
December  20, 1996.  In  response  to  many 
comments  received,  an  extension  was 
published  in  the  Federal  Register  on 
December  27, 1996  (61  FR  68161)  tiiat 
extended  the  comment  period  until 
February  20, 1997. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  for 
§  28.50  definitions,  §  28.320  fixed  gas 
fire  extinguishing  systems,  and  §  28.380 
general  structural  fire  protection.  Two 
commercial  fishers  questioned  if  the 
freeing  ports  in  §  28.555  were  required 
for  vessels  less  than  50  feet  in  length. 
This  is  a  moot  point  since  this 
requirement  is  in  a  subpart  that  applies 
only  to  commercial  fishing  industiy 
vessels  79  feet  or  more  in  length. 
Additionally,  we  made  a  technical 
correction  to  §  28.225  and  removed  Note 
2  from  table  28.120(c)  because  it  is  not 
applicable  to  that  table. 

Section  28.60    Exemption  Letter 

This  section  prescribed  the 
mechanism  to  obtain  an  exemption  for 
commercial  fishing  industry  vessels 
authorized  imder  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  (46 
U.S.C  4506).  Many  of  the  form  letters 


and  six  letters  commented  that 
exemption  granting  authority  should  be 
delegated  to  Coast  Guard  District 
Commanders.  As  discussed  in  the 
interim  rule.  Coast  Guard  Headquarters, 
utilizing  field  unit  and  district  inputs, 
has  implemented  this  program  since 
August,  1991.  However,  to  expedite  the 
approval  process,  this  section  is 
modified  to  allow  District  Commanders 
the  authority  to  issue  exemption  letters. 

Section  28.65    Termination  of  Unsafe 
Operations 

This  section  contains  criteria  for  the 
voyage  termination  of  a  commercial 
fishing  industry  vessel.  Three  comments 
were  received  concerning  §  28.65(b)(ll), 
which  allows  termination  of  the 
operations  if  the  vessel  has  an  expired 
load  line  certificate.  The  commenters 
pointed  out  that  this  is  not  sufficient  to 
meet  the  requirements  of  46  U.S.C. 
4502(2),  which  requires  termination  of 
operations  if  the  vessel  does  not  have  on 
board  the  certificate  required  by  46 
U.S.C.  4503(1).  This  certificate  indicates 
that  the  vessel  meets  all  survey  and 
classification  requirements  prescribed 
by  the  American  Bureau  of  Shipping,  or 
other  qualified  organization  approved 
by  the  Secretary  of  Transportation.  This 
certificate  is  more  detailed  than  a  load 
line  certificate.  We  agree  with  the 
commenters.  Load  line  requirements  are 
already  covered  in  §  28.65(c),  so 
§ 28.65(b)(ll)  has  been  modffied  to 
reflect  the  requirement  of  46  U.S.C 
4505(2).  Also,  a  comment  was  received 
that  the  wording  of  the  load  line 
requirement  should  not  just  be  for  a 
document  check,  but  rather  compliance 
with  all  the  provisions  of  a  load  line 
certificate.  The  Coast  Guard  agrees  and 
has  revised  the  load  line  wording  in  this 
section. 

A  comment  was  received  which 
emphasized  the  importance  of  Coast 
Guard  Boarding  Officer  training  and 
knowledge  of  the  requirements  before 
terminating  a  voyage.  As  stated  in  the 
interim  rule.  Coast  Guard  agrees  that  a 
vessel  terminatioD  is  an  action  that  must 
be  utilized  with  care.  The  Coast  Guard 
has  determined  that  no  vessel  operation 
should  be  terminated  without  the 
approval  of  the  cognizant  District 
Commander  or  a  member  of  his/her  staff 
authorized  to  make  this  determination. 
As  a  safiaguard  against  any 
indiscriminate  judgments,  a  Boarding 
Officer  may  not  terminate  a  vessel's 
operations,  but  must  objectively  assess 
the  vessel's  condition  and  report  the 
fects  to  superiors  who,  in  turn,  will 
evaluate  the  situation  stiirounding  the 
case  and  make  the  final  determination. 
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Section  28.120    Survival  Craft 

This  section  deals  with  the  carriage  of 
survival  craft  for  vessels  less  than  36 
feet  in  length  with  3  or  fiswer  persons 
onboard  within  12  miles  of  the 
coastline,  and  vessels  36  feet  or  more  in 
length  operating  within  12  miles  of  the 
coastline.  A  correction  to  table  28.120(a) 
was  published  in  the  Federal  Register 
on  December  27.  1996  (61  FR  68161)  to 
include  a  "see  note  2"  to  allow  buoyant 
apparatus  if  a  vessel  over  36  feet  in 
length  stays  within  12  miles  of  the 
coastline. 

As  with  the  SNPRM  of  Ckrtober  1992, 
this  section  received  the  most 
comments,  for  and  against  the  proposed 
provisions.  The  majority  of  comments 
came  from  letters  contending  that 
"*   •   *  Congress  intended  to  exempt 
vessels  less  than  36  feet  operating  inside 
3  miles  from  all  types  of  survival  cxafl, 
not  just  inflatable  life  rafts.  This  change 
will  cost  one  Bshery  alone  over 
$1,000,000."  The  Coast  Cuard  agrees 
with  the  form  letters  in  their  monetary 
assessment  of  this  rulemaking.  In  the 
regulatory  assessment,  the  Coast  Guard 
stated  that  if  20,000  commercial  fishing 
vessels  purchased  a  buoyant  apparatus, 
it  would  cost  the  industry  $9.8  million. 
Therefore,  if  a  fishery  of  2,000  vessels 
outfitted  its  vessels  with  a  buoyant 
apparatus  costing  S500  apiece,  the  cost 
to  the  fishery  could  be  one  million 
dollars. 

The  Coast  Guard  does  not  concur  with 
this  interpretation  that  Congress 
intended  to  provide  a  blanket 
exemption  to  vessels  less  than  36  feet  in 
length  operating  inside  three  miles  from 
all  types  of  siuvival  craft.  The 
Congressional  exemption  can  be  found 
in  46  U.S.C.  4506  which  exempts 
vessels  less  than  36  feet  in  length  not 
operating  on  the  high  seas  (within  12 
miles)  from  having  to  carry  life  rafts  or 
lifeboats.  Congress'  intent  in 
implementing  this  law  was  very  specific 
in  describing  siuvival  craft  as  illustrated 
by  the  requirement  for  a  buoyant 
apparatus  found  in  46  U.S.C.  4502(a)(6). 
Additionally,  five  comments  stated  that 
a  buoyant  apparatus  is  t&o  bulky  and 
could  impede  the  vessel's  operation. 
Some  inspected  small  passenger  vessels 
carry  this  same  equipment  without 
impeding  operations.  As  an  option,  an 
approved  buoyant  apparatus  in  the 
shape  of  a  ring  that  can  easily  be 
mounted  on  a  bulkhead  or  overhead  and 
could  not  interfere  with  fishing 
operations  is  available  commercially. 
Also,  another  equipment  manufacturer 
offers  an  approved  buoyant  apparatus 
which  forms  a  Bimini-style  hard  top 
over  an  open  cockpit.  Quick-release 
latches  allow  it  to  be  rapidly  launched 


in  case  of  an  emergency.  Therefore,  the 
Coast  Guard  has  continued  this 
requirement. 

Five  comments  stated  that  day  boats 
should  not  require  any  type  of  sinvival 
craft  primarily  because  these  boats 
normally  operate  in  the  vicinity  of  other 
such  boats.  This  point  was  addressed  in 
the  SNPRM  (57  FR  48674),  in  which  the 
Coast  Guard  determined  that  every 
vessel  is  a  separate  entity  and  that 
relying  on  other  vessels  constitutes  an 
unneccessary  risk. 

Three  comments  questioned  why  36 
feet  in  length  was  used,  and  one 
comment  stated  that  the  regulations 
should  be  changed  to  50  feet  in  length. 
46  U.S.C  4506(b)  establishes  the  length 
requirement  that  has  been  implemented 
into  the  regulations. 

Two  comments  received 
recommended  the  use  of  a  recreational 
inflatable  craft  as  a  siuvival  craft.  This 
issue  was  addressed  extensively  in  the 
final  rule  published  in  the  Federal 
Register  (56  FR  40370)  on  August  14, 
1991.  In  that  rule,  we  discussed  in 
depth  our  concerns  about  using 
luiapproved  raits  for  survival  craft  and 
the  reasons  for  not  accepting  these 
crafts. 

Two  comments  noted  that  a  buoyant 
apparatus  would  not  be  affective  for 
smaller  vessels  in  cold  waters.  The 
Coast  Guard  agrees  that  in  cold  water  a 
vessel  should  carry  a  survival  craft  that 
will  keep  persons  out  of  the  water. 
However,  when  the  Coast  Guard 
proposed  inflatable  buoyant  apparatus 
for  this  size  of  vessel,  the  proposal  was 
found  to  be  cost  prohibitive  due  to 
initial  cost,  annual  servicing  costs,  and 
s{>ace  and  weight  considerations.  The 
Coast  Guard  encourages  vessel  owners, 
operators,  and  insurance  companies 
(throiigh  incentives),  where  safe,  to 
exceed  the  minimum  standards  set  forth 
in  these  regulations  and  outfit  each 
vessel  with  an  inflatable  buoyant 
apparatus. 

Two  comments  supported  the  carriage 
of  buoyant  apparatus  as  proposed.  Also, 
two  comments  requested  that  the  Coast 
Guard  include  the  carriage  substitution 
in  note  2  to  the  28.120  tables  to  the 
category  "Beyond  Boimdary  Line, 
within  20  miles  of  coastline,  warm 
waters"  listed  in  the  "Area"  column.  At 
present,  the  Coast  Guard  requires  a  life 
float  for  this  area.  The  Coast  Guard 
agrees  that  for  consistency  between  the 
areas,  a  buoyant  apparatus  may  be 
carried  if  the  vessel  meets  and  follows 
the  criteria  found  in  note  2  and 
§  28.120(c). 


Section  26.270    Instruction.  Drills,  and 
Safety  Orientation 

This  section  modified  paragraph  (c)  to 
strengthen  the  instructor  and  training 
requirements  for  an  individual  licensed 
by  the  U.S.  Coast  Guard  to  operate  a 
vessel  of  100  gross  tons  or  more.  These 
individuals  must  comply  with  the 
requirements  of  §  28.275.  One  comment 
received  wanted  clarification  to 
§  28.270(c)  as  to  whether  a  licensed 
individual  must  meet  aU  of  §  28.275,  or 
just  §  28.275(a)(2).  We  agree  that  the 
second  sentence  does  cause  confusion 
and  have  removed  it  from  the  final  rule 
to  clarify  that  all  individuals  must  meet 
the  criteria  found  in  §  28.275. 

One  conunent  stated  that  the  weak 
link  in  these  regulations  is  the  lack  of 
licensing  operators  of  commercial 
fishing  industry  vessels.  Both  the  Coast 
Guard  and  the  Commercial  Fishing 
Indtistry  Vessel  Advisory  Committee 
(CFIVAC)  have  determined  that  the 
licensing  of  commercial  fishing  vessel 
operators,  with  emphasis  on  training,  is 
necessary  to  reduce  casualties  caused  by 
hiunan  error  and  to  improve  the 
historically  poor  safety  record  of  the 
fishing  vessel  industry.  The  Coast  Guard 
agrees,  but  lacks  statutory  authority  to 
implement  a  licensing  plan  and  notes 
that  licensing  of  operators  of 
commercial  fishing  industry  vessels  is 
beyond  the  scope  of  this  rulemaking. 

Another  commenter  urged  the  Coast 
Guard  to  make  the  logging  of  drills 
mandatory  to  supplement  the  drill 
requirements  under  our  current 
regulations.  The  Coast  Guard  agrees, 
however,  this  would  have  to  be 
addressed  as  a  proposal  in  a  future 
rulemaking. 

Section  28.275    Acceptance  Criteria  for 
Instructors  and  Course  Curricula 

This  section  amended  the  experience 
and  training  provisions  for  persons  with 
a  Coast  Guard  issued  license  of  100 
gross  tons  or  more.  One  commenter, 
supporting  our  amendments,  stated  that 
this  provision  was  overdue;  and  that  a 
license  was  not  necessarily  an  indicator 
that  the  holder  knew  the  elements  of 
safety  and  siuvival  at  sea,  or  was 
capable  or  training  others.  Further,  two 
commenters  requested  that  we  include 
in  this  section  a  reasonable  time  frame, 
to  enable  licensed  individuals  to 
comply  with  the  experience  and 
training  requirements.  The  Coast  Guard 
agrees  and  has  placed  a  note  in  this 
section  to  grandfether  existing  license 
holders  without  fishing  experience  until 
September  15,  1998.  This  allows  them 
additional  time  to  comply  with  these 
provisions. 
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Two  commenters  opposed  the 
provision  that  requires  training  and 
fishing  experience  because  an  operator 
with  the  knowledge  and  experience  to 
qualify  for  a  Coast  Guard  license  has  the 
knowledge  and  wherewithal  to  conduct 
monthly  safety  drills  aboard  his/her 
vessel.  While  earning  a  Coast  Guard 
license  does  show  a  certain  degree  of 
skill  and  knowledge,  the  license  does 
not  specifically  cover  the  10 
contingencies  required  in  §  28.270. 
Furthermore,  §  28.270  applies  to 
individuals  that  may  not  have  Coast 
Guard  licenses.  Therefore,  the  Coast 
Guard  continues  to  require  this 
provision. 

Two  comments  recommended  that  the 
8  hour  course  curriculum  (minimum) 
currently  found  in  Navigation  and 
Vessel  Inspection  Circular  7-93  be 
placed  in  this  section  of  the  regulations. 
The  Coast  Guard  and  the  Conunercial 
Fishing  Industry  Vessel  Advisory 
Committee  agree  with  this 
recommendation.  However,  because  it  is 
not  Coast  Guard  policy  to  place  specific 
course  requirements  in  terms  of  hours  in 
the  regulations,  we  have  not  done  so. 

Regulatory  Assessment 

This  rule  is  a  non-significant 
regulatory  action  under  3(f)  of  Executive 
Order  12866  and  is  non-significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040,  February  26,  1979).  It  has 
been  reviewed  by  ihe  Office  of 
Management  and  Budget  under  that 
Order.  The  Coast  Guard  has  prepared  a 
regulatory  assessment  and  placed  it  in 
the  rulemaking  docket.  The  assessment 
may  be  inspected  and  copied  at  the 
address  listed  under  ADDRESSES. 

Because  this  final  rule  represents 
administrative  changes  to  the  interim 
rule  and  in  no  way  affects  the  costs  or 
benefits  described  in  the  interim  rule 
(61  FR  57271),  this  Regulatory 
Assessment  is  adopted  with  no  changes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
The  economic  impact  on  small  entities 
by  this  rule  will  be  with  commercial 
fishing  industry  vessels  either  10.97 
meters  (36  feet)  or  more  in  length  that 
operate  within  12  miles  of  the  coast  or 
less  than  10.97  meters  (36  feet)  in  length 


operating  within  12  miles  of  the 
coastline  %vith  4  or  more  persons.  An 
estimated  20,000  state  numbered  or 
documented  conunercial  fishing  vessels 
might  be  affected  by  this  rule.  These 
vessels  will  incur  a  capital  cost 
estimated  to  be  between  $400  and  $500 
with  no  annual  reciuxing  cost.  The  cost 
is  the  same  for  part-time  and  seasonal 
operators  as  it  is  for  full-time  operators. 
This  rule  has  a  minimal,  nonrecurring 
cost  and  furthermore,  no  comments 
were  received  concerning  this  section. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
help  small  entities  understand  this  rule 
so  that  they  can  better  evaluate  its 
effects  on  them.  If  your  small  business 
or  organization  is  affected  by  this  rule 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Commander  John  J. 
Davin,  Office  of  Operating  and 
Environmental  Standards  (G-MSO), 
telephone  202-267-1181  or  fax  202- 
267-4570. 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  As  required  by  5 
U.S.C.  3507(d),  the  Coast  Guard 
submitted  a  copy  of  the  interim  rule  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review  and  approval  of  the 
collection  of  information.  OMB 
approved  the  collection.  The  section 
numbers  are  §§  28.60,  28.80,  28.90,  and 
28.275,  and  the  corresponding  approval 
number  from  OMB  is  OMB  Control 
Number  2115-0582,  which  expires  on 
August  31, 1998. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


£nvut>nme/if 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  dociunentation. 
These  rules  are  expected  to  have  no 
significant  effect  on  the  enviroiunent  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Snbiects  in  46  CFR  Part  2» 

Fire  prevention,  Fishing  vessels. 
Marine  safety.  Occupational  safaty  and 
health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

Accordingly,  the  interim  rule 
amending  46  CFR  part  28  which  was 
published  in  the  Federal  Register  (61 
FR  57268)  on  November  5, 1996,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  28— REQUIREMErrrS  FOR 
COMMERCIAL  FISHING  INDUSTRY 
VESSELS 

1.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3316.  4502,  4505, 
4506,  6104,  10603;  40  CFR  1.46. 

2.  Revise  $  28.60  to  read  as  follows: 

S28.60    Exemption  letter. 

(a)  Types  of  exemptions.  (1)  Specific 
exemption  means  an  exemption  for  an 
individual  commercial  fishing  industry 
vessel. 

(2)  Class  exemption  means  an 
exemption  for  a  class  or  fleet  of 
commercial  fishing  industry  vessels. 

(b)  Exemption  procedure.  A  request 
for  an  exemption  of  either  type  must  be 
in  writing,  have  specific  reasons  for  the 
request,  and  be  sent  to  the  Coast  Guard 
District  Office  having  jurisdiction  over 
the  waters  where  the  vesseUs)  will  be 
operating.  Coast  Guard  District 
geographical  areas  are  described  in  33 
CFR  part  3.  The  District  Commander 
will  review  the  request  to  determine 
that: 

(1)  Good  cause  exists  for  granting  an 
exemption;  and 

(2)  The  safety  of  the  vessel  and  those 
on  board  will  not  be  adversely  affected. 

(c)  The  District  Commander  will 
either  approve  or  deny  the  request  in 
writing.  In  granting  a  request,  the 
District  Commander  will  specify  the 
terms  under  which  the  exemption  is 
granted  and  distribute  the  letter 
describing  these  terms  to  the  party  or 
parties  requesting  the  exemption. 

(d)  Exemption  letter.  Exemption 
letters,  or  suitable  copies,  describing  the 
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terms  under  which  the  exemption  is 
granted  shall  be  maintained  at  all  times 
on  board  each  vessel  to  which  any 
exemption  applies. 

(e)  Right  of  appeal.  Any  person 
directly  aifected  by  a  decision  or  action 
taken  under  this  part  may  appeal  in 
accordance  with  §  1.03  of  this  chapter. 

(f)  Rescinding  an  exemption  letter. 
Exemptions  granted  may  be  rescinded 
by  the  District  Commander  if  it  is 
subsequently  determined  that  the  safety 


of  the  vessel  and  those  onboard  is 
adversely  affected. 

3.  Amend  §  28.65  by  revising 
paragraphs  (b)(ll)  and  (c)  to  read  as 
follows: 

S  28.66    Tennination  of  unsafe  opersttons. 

•        •        •        •        * 

(b)«  •  • 

(11)  A  missing  or  expired  certificate  of 
class,  as  required  by  46  U.S.C.  4503(1), 
for  a  fish  processing  vessel. 


(c)  A  Coast  Guard  Boarding  Officer 
may  direct  the  individual  in  charge  of 
a  fish  processing  vessel  that  is  missing 
a  Load  Line  Certificate,  or  that  does  not 
comply  with  the  provisions  of  the  Load 
Line  Certificate  issued  by  the  American 
Bureau  of  Shipping  or  a  similarly 
qualified  organization,  to  return  the 
vessel  to  a  mooring  and  to  remain  there 
until  the  vessel  obtains  such  a 
certificate. 

4.  Amend  §  28.120  by  revising  tables 
28.120  (a),  (b),  and  (c)  to  read  as  follows: 


Table  28.120(a).— Survival  Craft  for  Documented  Vessels 


Area 

Vessel  type 

Survival  craft  required 

Bevond  50  miles  of  coastline     

Al . 

Al  "IZZZiLlZZIl 

Inflatable  liferaft  with  SOLAS  A  pack. 

Between  20-50  miles  of  coastline,  coU  waters  „ 

Between  20-50  miles  of  coastline,  wann  waters  

Beyond  Boundary  Line,  between  12-20  miles  of  coastline, 
cold  waters. 

Beyond  Boundary  Line,  within  12  miles  of  coasthne.  cold  wa- 
ters. 

Beyond  Boundary  Line,  within  12  miles  of  coastline,  cold  wa- 
ters. 

Beyond  BoundEvy  Una.  within  20  mites  of  coastline,  ¥ifam  wa- 
ters. 

Inside  Boundary  Line,  cold  waters;  or  Lakes,  bays,  sounds, 
cold  waters;  or  Rivers,  cold  waters. 

Inside  Boundary  Line,  cokl  waters;  or  Lakes,  bays,  sounds, 
cold  waters;  or  Rivers,  cokl  waters. 

Inside  Boundary  Line,  warm  waters;  or  Lakes,  bays,  sounds, 
warm  waters;  or  Rivers,  warm  waters. 

Great  Lakes.  coU  waters - - 

Great  Lakes,  cold  waters _ 

Great  Lakes,  beyond  3  miles  of  coastline,  warm  waters  „ 

Great  Lakes,  within  3  miles  of  coastline,  warm  waters  . — 

Inflatable  liferaft  with  SOLAS  B  pack 
Inflatable  liferaft. 
Inflatable  liferaft. 

10.97  meters  (36  ft)  or  more  in 

length. 
Less  than  10.97  meters  (36  ft) 

in  length. 
Al '. 

Inflatable  buoyant  apparatus.  See  note  2. 
Buoyant  apparatus.  See  note  2. 
Life  ftoaL  See  note  2. 

10.97  meters  (36  It)  or  more  In 

length. 
Less  than  10.97  meters  (36  ft) 

in  lertgth. 
Ail 

10.97  meters  (36  ft)  or  more  in 

length. 
Less  than  10.97  meters  (36  ft) 

In  length. 

AH 

Al _ 

Inflatable  buoyant  apparatus.  See  note  2. 

Buoyant  apparatus.  See  note  2. 

&■ — 

Inflatable  buoyant  apparahjs.  See  note  2. 

Buoyant  apparatus.  See  note  2. 

Buoyant  apparatus.  See  note  2. 
htone. 

Note:  1 .  The  hierarchy  of  survival  craft  in  descending  order  is  fifeboat.  inflatable  liferaft  with  SOLAS  A  pack,  inflatable  liferaft  with  SOLAS  B 
pack,  inflatable  liferaft  with  coastal  service  pack,  inflatable  tniovant  apparatus,  life  float,  buoyant  apparatus.  A  survival  craft  higher  in  the  hier- 
archy may  be  sut}stituted  tor  any  survival  craft  required  in  this  tat>le. 

2.  If  a  vessel  carries  3  or  fewer  individuals  within  12  miles  of  the  coastline,  see  §28.120  (b)  and  (c)  for  carriage  sutistitutkm. 

Table  28.120(b).— Survival  Craft  for  Undocumented  Vessels  With  Not  more  Than  16  Individuals  on  Board 


Area 


Vessel  type 


Survival  craft  required 


Beyond  20  miles  of  coastline _ 

Beyond  Boundary  Une.  between  12-20  miles  of  coastline, 
cold  waters. 

Beyorxj  Bourxlary  Line,  wittwi  12  miles  of  coastline,  cold  wa- 
ters. 

Beyond  Boundary  Line.  wHtiln  12  miles  of  coastline,  odd  wa- 
ters. 

Beyond  Boundary  Line,  within  20  miles  of  coastline,  warm  wa- 
ters. 

Inside  Boundary  Line,  cold  waters;  or  Lakes,  bays,  sounds, 
cold  waters;  or  Rivers,  cold  waters. 

Inside  Boundary  Line,  cold  waters;  or  Lakes,  bays,  sounds, 
cold  waters;  or  Rivers,  cold  waters. 

Inside  Boundary  Line,  wanrn  waters;  or  Lakes,  bays,  sounds. 
warm  waters;  or  Rivers,  warm  waters. 

Great  Lakes,  coW  waters 

Great  Lakes,  t>eyond  3  miles  of  coastline,  warm  waters  

Great  Lakes,  wittiin  3  miles  of  coastline,  warm  waters 


All 

AH 


10.97  meters  (36  ft)  or  more  in 


Less  than  10.97  meters  (36  ft) 

In  length. 
AH _ 

10.97  meters  (36  ft)  or  more  in 

length. 
Less  than  10.97  meters  (36  ft) 

in  length. 
Al 


Al 
Al 
Al 


lnflatat)le  buoyant  apparatus. 
Inflatable  buoyant  apparatus. 

Buoyant  apparatus. 

Buoyant  apparatus.  See  note  2. 

Life  ftoat.  See  note  2. 

Buoyant  apparatus. 

Buoyant  apparatus.  See  note  2. 

None. 

Buoyant  apparatus.  See  note  2. 
Buoyant  apparatus.  See  note  2. 
None. 


Note:  1.  The  hierarchy  of  survival  craft  io  descending  order  is  Kieboat  inflatable  Hteraft  with  SOLAS  A  pack,  inflatable  liferaft  with  SOLAS  B 
pack,  inflatable  liferaft  with  coastal  service  pack,  inflatable  buoyant  apparatus,  life  float,  txioyant  apparatus.  A  survival  craft  higher  In  the  hier- 
arcfiy  may  be  sut>stituted  tor  any  survival  craft  required  in  this  table. 

2.  If  a  vessel  carries  3  or  fewer  Indivkluals  within  12  miles  of  ttie  coastline,  see  §28.120  (b)  and  (c)  kx  carriage  suiwtitution. 
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Table  28.120(c).— Survival  Craft  for  Undocumented  Vessels  With  more  Than  16  individuals  on  Board 


Area 


Beyond  50  miles  of  coastline - , 

Beyond  20-50  miles  of  coastline,  cold  waters  

Beyond  20-5(T  miles  of  coastline,  warm  waters .... 

Beyond  Boundary  Line,  between  12-20  miles  of  coastline, 
cold  waters. 

Beyond  Boundary  Line,  within  12  miles  of  coastline,  cold  wa- 
ters. 

Beyond  Bourxlary  Line,  within  12  miles  of  coastline,  cold  wa- 
ters. 

Beyond  Boundary  line,  within  20  miles  of  coastline,  warm  wa- 
ters. 

Inside  Boundary  Line,  cold  waters;  or  Lakes,  bays,  sounds, 
cold  waters;  or  Rivers,  cold  waters. 

Irfside  Boundary  Line,  cold  waters;  or  Lakes,  t>ays,  sourxJs, 
cold  waters;  or  Rivers,  cold  waters. 

Inskle  Boundary  Line,  warm  waters;  or  Lakes,  bays,  sounds, 
warm  waters;  or  Rivers,  warm  waters. 

Great  Lakes,  coU  waters  


Great  Lakes.  ooM  waters 


Great  Lakes.  t>eyond  3  miles  of  coastline,  warm  waters 
Great  Lakes,  witNn  3  miles  of  coastline,  warm  waters  ... 


Vessel  type 


Al 
Al 

Al 
Al 


10.97  meters  (36  ft)  or  more  in 

length. 
Less   than    10.97    (36   ft)    in 

length. 
Al 

10.97  meters  (36  tt)  or  more  in 

length. 
Less  than  10.97  meters  (36  ft) 

in  length. 
Alt 

10.97  meters  (36  ft)  or  more  In 

tongth. 
Less  than  10.97  meters  (36  ft) 

in  length. 

AH ^_ ^_ ^___ ^ 

m"""'""Z'Z'Z. "!"I..." 


Survival  craft  required 


Inflatable  liferaft  with  SOLAS  A  pack. 
Inflatable  liferaft  with  SOLAS  B  pack. 
Inflatable  liferaft. 
Inflatable  liferaft. 

Inflatable  buoyant  apparatus. 

Buoyant  apparatus. 

LitafkMt 

Inflatable  txx>y8nt  apparatus. 

Buoyant  apparatus. 

None. 

Inflatabto  buoyant  apparatus. 

Buoyant  apparatus. 

Buoyant  apparatus, 
f^tone. 


Note:  1 .  The  hierarchy  of  survival  craft  in  descending  order  is  lifeboat,  inflatable  liferaft  with  SOLAS  A  pack,  inflatable  Hferall  wUh  SOLAS  B 
pack,  inflatable  liferaft  with  coastal  servne  pack,  inflatatjie  buoyant  apparatus,  life  float,  buoyant  apparatus.  A  survival  crall  higher  in  the  hier- 
arctty  may  be  substituted  tor  any  sunrival  craft  required  in  this  table. 


5.  Amend  §  28.225  by  revising 
paragraphs  {a)(3)(i)  and  (a)(3)(ii)  to  read' 
as  follows: 

i  28.225    Navigattonal  Information. 

(a)*  •  • 

(3)*   •  • 

(i)  Tide  tables  promulgated  by  the 
National  Ocean  Service;  and 

(ii)  Tidal  current  tables  promulgated 
by  the  National  Ocean  Service,  or  a  river 
current  publication  issued  by  the  U.S. 
Corps  of  Engineers  or  a  river  authority. 

6.  Amend  §  28.270  by  revising 
paragraph  (c)  to  read  as  follows: 


§28.270    InstnictkMta,  drills, 
orientation. 


(c)  Training.  No  individual  may 
conduct  the  chills  or  provide  the 
instructions  required  by  this  section 
unless  that  individual  has  been  trained 
in  the  proper  procedures  for  conducting 
the  activi^. 

7.  Amend  §  28.275  by  revising 
paragraph  (a)(2)  and  adding  paragraph 
(a)(3)  and  a  note  following  paragraph 
(a)(3)(ii)  to  this  section  to  read  as 
follows: 

§28.275    Acceptance crnarta for 
Irtstructors  and  course  curricula^ 

(a)*   •  • 

(2)  A  valid  merchant  mariner's  license 
issued  by  the  Coast  Guard  authorizing 
service  as  master  of  uninspected  fishing 
industry  vessels  and  proof  of  experience 


that  relates  directly  to  the  contingencies 
listed  in  46  CFR  28.270(a)  including— 

(i)  Experience  as  an  instructor,  or 

(ii)  Training  received  in  instructional 
methods;  or 

(3)  A  valid  merchant  mariner's  license 
issued  by  the  Coast  Guard  authorizing 
service  as  a  master  of  inspected  vessels 
of  100  gross  tons  or  more  and  proof  of 
experience  that  relates  directly  to  the 
contingencies  listed  in  46  C^FR  28.270(a) 
including — 

(i)  Experience  as  an  instructor;  or 

(ii)  Training  received  in  instructional 
methods.  (See  note  1.) 

Note  1:  Persons  holding  a  license 
authoriziiig  service  as  a  master  of  inspected 
vessels  of  100  gross  tons  or  higher  with  an 
original  issue  date  prior  to  May  1, 1997,  have 
until  September  15. 1998.  to  comply  with  the 
provisions  listed  in  §  28.275(a)(3). 


Dated:  July  17, 1997. 
R.C  North, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine,  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-23444  Filed  9-3-97;  8:45  am] 

BILLMQ  CODE  4aift-14-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[DockM  Na  «7073018ft-720e-(tt;  LD. 
070797B] 

RIN  0648-WU13 

Rsheries  of  the  Carttibean,  Qui!  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Red 
Snapper  Martagement  Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

StJMMARY:  NMFS  usues  this  final  rule  to 
implement  the  provisions  of  a 
regulatory  amendment  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Coimcil)  in  accordance  with 
firamework  procediues  for  adjusting 
management  measuires  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
For  the  red  snapper  fishery  in  the  Gulf 
of  Mexico  exclusive  economic  zone 
(EEZ),  the  regulatory  amendment 
Changes  the  opening  date  for  the  1997 
Ml  commercial  fishing  season  from 
September  15  to  September  2;  restricts 
th^  harvest  of  red  snapper  during  the 
1997  fall  commercial  season  to  an  initial 
period  of  September  2  to  September  IS 
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and,  thereafter,  to  a  period  from  the  first 
to  the  15th  of  each  month  until  the 
commercial  fishery  is  closed  (all 
openings  and  closings  will  be  at  noon 
on  the  date  indicated);  establishes  a 
recreational  fishery  quota;  and 
authorizes  the  Regional  Administrator, 
Southeast  Region,  NMFS,  to  close  the 
recreational  fishery  for  red  snapper  in 
the  P^F-7.  when  the  recreational  quota  is 
reached  or  is  projected  to  be  reached. 
The  intended  effect  of  this  action  is  to 
maximize  economic  benefits  from  the 
fishery,  and  to  comply  with  a 
requirement  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  that 
separate  Gulf  red  snapper  recreational 
and  commercial  fishing  quotas  be 
established  that  result  in  fishery 
closures  when  quotas  are  taken. 

DATES:  This  rule  is  effective  October  6. 
1997,  except  that  the  removal  of 
§  622.42(a)  introductory  text  and  the 
revision  of  §  622.42  (a)(1)  is  effective 
September  2, 1997,  and  the  revision  of 
§622.34(1)  is  e£fective  September  15. 
1997. 

FOR  FURfTHER  MFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305. 

SUPPLBIENTARY  INFORMATION:  The  reef 
fish  fishery  in  the  EEZ  of  the  Gulf  of 
Mexico  is  managed  under  the  FMP.  The 
FMP  was  prepared  by  the  Council  and 
is  implemented  under  the  authority  of 
the  Magnuson-Stevens  Act  by 
regulations  at  50  CFR  part  622. 

The  Council  proposed  adjusted 
management  measures  (a  regulatory 
amendment)  for  the  Gulf  red  snapper 
fishery  for  ^4MFS'  review,  approval,  and 
implementation.  These  measures  were 
developed  and  submitted  to  NMFS 
under  the  terms  of  the  FMP's  framework 
procedure  for  annual  adjiistments  in 
total  allowable  catch  (TAC)  and  related 
measures  for  the  red  «<"apper  fishery 
(framework  procedure).  Additional 
beckground  for  these  meesures  was 
published  in  the  proposed  rule  (62  FR 
42478,  August  7, 1997)  and  is  not 
repeated  here. 

Commmts  and  Responses 

One  written  comment  regarding 
timing  aspects  of  the  commercial  red 
snapper  fishing  season  was  received 
during  the  comment  period, 

On  August  26. 1997.  the  NOAA 
Assistant  Administrator  for  Fisheries 
(Assistant  Administrator)  approved  this 
final  rule  to  implement  the  regulatory 
amendment  as  proposed  and  submitted 
by  the  Council.  This  approval  decision 
was  made  alter  considering  the  ' 

regulatory  amendment  and  the  public 
conunent  received  on  the  proposed  rule. 


Comment  One  individual  believes 
that  there  is  insufficient  time  available 
before  the  fishery  ofwning  date  to  allow 
fishery  peirticipants  to  arrange  for  vessel 
crew  and  make  necessary  vessel 
preparations  required  for  safe  fishing  in 
the  fall  season.  This  individual  also 
believes  that  there  is  insufficient  reason 
to  change  certain  timing  aspects  of  the 
commercial  red  snapper  season  (i.e., 
changing  the  fall  fishery  opening  date 
frt>m  September  15  to  September  2, 
1997.  followed  by  the  2-week  fishery 
opening  periods  each  month  (monthly 
harvesting  periods).  Response:  NMFS 
believes  that  sufficient  time  was 
provided  fishermen  to  plan  for 
participation  in  the  fall  fishery  based  on 
an  opening  date  of  September  2, 1997, 
followed  by  the  monthly  harvesting 
periods.  The  Coiuacil's  Red  Snapper 
Advisory  Panel  (AP),  composed  of 
industry  participants,  recommended  the 
September  2  fishery  opening  date  to 
avoid  adverse  weather  and  provide  for 
better  ex-vessel  prices  ior  red  snapper. 
The  Council  heard  public  comment, 
reviewed  the  AP's  recommendations, 
and  considered  various  opening  dates  at 
its  January  15-16, 1997.  meeting  in 
Corpus  Christi.  Texas.  Fiulhermore, 
NMFS  announced  these  possible 
management  changes  in  the  notice  of 
proposed  rulemaking  for  this  action 
published  on  August  7, 1997,  and  in  a 
news  release  mailed  at  that  time  to  all 
fishery  participants. 

NMFS  disagrees  that  there  is  no 
compelling  reason  to  support  the 
September  2  reopening  and  monthly 
harvesting  periods.  A  1997  Call 
commercial  red  snapper  season 
beginning  on  September  2  instead  of 
September  15  will  allow  the  fishery  to 
begin  at  a  time  with  traditionally  better 
weather,  thereby  minimizing  potential 
adverse  impacts  on  fishing  operations, 
particularly  those  of  smaller  vessels.  A 
continuous  harvest  of  available  quota 
diuing  the  fall  fishery  (status  quo), 
rather  than  the  monthly  harvesting 
periods,  would:  Cause  vessel  crew 
£atigue  that  tan  reduce  fishing 
productivity;  increase  the  likelihood  of 
accident  or  injury  because  of  reduced 
crew  alertness;  and  increase  the 
incidence  of  vessel  and  gear 
breakdowns  resulting  in  higher  repair 
costs  because  normal,  preventive 
maintenance  is  postponed.  Also, 
specifying  a  two-week  period  that  is 
closed  each  month  should  allow 
improved  planning  efforts  for 
participation  in  other  fisheries.  For 
these  reasons,  NMFS  approved  the 
Coiuicil's  proposed  changes  in  the 
timing  aspects  of  the  fall  fishery. 


Red  Snapper  TAC 

In  considering  management 
adjustments  for  1997,  the  Council  did 
not  propose  any  change  to  the  current 
aimual  red  snapper  TAC  of  9.12  million 
lb  (4.13  million  kg).  This  TAC  is  within 
the  acceptable  biological  catch  (ABC) 
range  as  identified  under  and  required 
by  the  FMP's  framework  procedure.  The 
ABC  range  assumes  achieving  a  33- 
percent  reduction  in  the  shrimp  fishery 
bycatch  mortality  of  juvenile  red 
snapper  by  bycatch  reduction  devices 
(BRENs)  in  1997  and  an  annual  44- 
percent  reduction  thereafter.  The 
Council  addressed  this  bycatch 
reduction  objective  throiigh 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico 
(Amendment  9),  which  requires  the  use 
of  NMFS-certified  (BRDs)  in  most 
shrimp  trawls  used  in  the  Gulf  EEZ. 
Considering  that  NMFS  approved 
Amendment  9  on  July  30,  1997,  and  that 
final  regulations  implementing 
Amendment  9  will  not  be  issued  until 
later  this  year,  it  is  likely  that  bycatch 
reduction  in  1997  will  be  less  than  33 
percent 

The  Council  contracted  a  scientific 
study  to  evaluate  the  minimiun 
reduction  in  the  1997  red  snapper 
shrimp  bycatch  mortality  rate  that 
would  be  consistent  with  the  current 
program  to  rebuild  the  stock  to  20 
percent  spawning  potential  ratio  (SPR) 
by  2019.  Results  of  this  study  indicated 
that  a  33-percent  reduction  in  red 
snapper  bycatch  by  (BRDs)  would  be 
required  in  1997  and  44  percent 
annually  thereafl^.  However,  according 
to  the  study,  bycatch  reduction  of  less 
than  33  percent  in  1997  would  not 
significantly  compromise  the  current 
stock  rebuilding  program  if  a  44— percent 
reduction  was  achieved  in  si^bsequent 
years,  i.e..  SPR  in  2019  would  be 
between  19.6  and  19.8  percent  rather 
than  the  20-percent  goal.  These  facts 
notwithstanding.  NMFS  has  advised  the 
Council  that  the  current  red  snapper 
rebuilding  program  must  be  re- 
evaluated to  ensiu«  compliance  with  the 
Magnuson-Stevens  Act  requirements  for 
rebuilding  overfished  stocks.  NMFS  and 
the  Council  will  monitor  the  status  of 
the  red  snapper  stock  closely  and 
implement  measures  necessary  to 
achieve  required  stock  rebuilding 
consistent  with  the  best  available  data. 

Claasification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Before  the  {Htiposed  rule  was 
published,  the  Assistant  General 
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Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  was  not 
prepared.  Specific  findings  supporting 
that  conclusion  were  summarized  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here.  No  public  comments 
on  the  certification  were  received. 

Opening  the  1997  fall  commercial  red 
snapper  season  on  September  2,  instead 
of  September  15,  would  allow  the 
fishery  to  begin  at  a  time  with 
traditionally  better  weather,  thereby 
minimizing  potential  adverse  impacts 
on  fishing  operations,  particularly  those 
of  smaller  vessels.  Allowing  commercial 
harvest  only  during  the  first  15  days  of 
each  month  would  extend  the  length  of 
the  annual  fishing  season  and  thereby 
provide  market  (price)  benefits.  These 
benefits  depend  on  the  provisions  for 
the  earlier  opening  taking  effect  no  later 
than  September  2, 1997,  and  on  the 
provisions  for  the  initial  monthly 
closure  taking  effect  no  later  than 
September  15,  1997.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  attaining  these  benefits 
constitutes  good  cause  under  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act  to  waive  the  normal  30- 
day  delay  in  effectiveness  of  §§  622.34(1) 
and  622.42(a)(1)  of  this  rule. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  «md  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  August  27, 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  622  is  tmiended 
as  follows: 

PART  622— nSHERIES  OF  THE 
CARIBBEAN.  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.34.  paragraph  (1)  is  revised, 
effective  September  15, 1997.  to  read  as 
follows: 


§622.34    Qulf  EEZ  seasonal  and/or 
closures. 


(1)  1997  closures  of  the  Commercial 
fishery  for  red  snapper.  During  1997.  the 


possession  of  red  snapper  in  or  from  the 
Gulf  EEZ  and  on  board  a  vessel  for 
which  a  commercial  permit  for  Gulf  reef 
fish  has  been  issued,  as  required  under 
§  622.4(a)(2)(v),  without  regard  to  where 
such  red  snapper  were  harvested,  is 
limited  to  the  bag  and  possession  limits, 
as  specified  in  §622.39(b)(l)(iii)  and 
(b)(2).  respectively,  and  such  red 
snapper  are  subject  to  the  prohibition  on 
sale  or  purchase  of  red  snapper 
possessed  under  the  bag  limit,  as 
specified  in  §  622.45(c)(1),  from  noon  on 
September  15  to  noon  on  October  1,  and 
thereafter  from  noon  on  the  15th  of  each 
month  to  noon  on  the  first  of  each 
succeeding  month  until  the  commercial 
red  snapper  season  is  closed  in 
accordance  with  §  622.43(a)(1).  All 
times  are  local  times. 

3.  In  §622.42.  paragraph  (a) 
introductory  text  is  removed  and 
paragraph  (a)(1)  is  revised,  effective 
September  2,  1997;  and  paragraph  (a)(2) 
is  revised,  effective  October  6, 1997,  to 
read  as  follows: 

$622.42    Quotas. 

•  •         *        *        • 

(a)  Gulf  reef  fish — (1)  (Commercial 
quotas.  The  following  quotas  apply  to 
peraons  who  fish  under  commercial 
vessel  permits  for  Gulf  reef  fish,  as 
reouired  under  §622. 4(a)(2)(v). 

li)  Red  snapper — 4.65  million  lb  (2.11 
million  kg),  round  weight,  apportioned 
in  1997  as  follows: 

(A)  3.06  million  lb  (1.39  million  kg) 
available  February  1, 1997. 

(B)  The  remainder  available  at  noon 
on  September  2, 1997,  subject  to  the 
closure  provisions  of  §§622.34(1)  and 
622.43(a)(l)(i). 

(ii)  Deep-water  groupers  (i.e., 
yellowedge  grouper,  misty  grouper, 
Warsaw  grouper,  snowy  grouper,  and 
speckled  hind),  and,  after  the  quota  for 
shallow-water  grouper  is  reached, 
scamp,  combined — 1.60  million  lb  (0.73 
million  kg),  round  weight. 

(iii)  Shallow-water  groupers  (i.e..  all 
groupers  other  than  deep-water 
groupers,  jewfish,  and  Nassau  grouper), 
including  scamp  before  the  quota  for 
shallow-water  groupers  is  reached, 
combined — 9.80  million  lb  (4.45  million 
kg),  round  weight 

(2)  Recreational  quota  for  red 
snapper.  The  following  quota  applies  to 
persons  who  harvest  red  snapper  other 
than  imder  commercial  vessel  permits 
for  Gulf  reef  fish  and  the  commercial 
quota  specified  in  paragraph  (a)(l)(i)  of 
this  section — 4.47  million  lb  (2.03 
million  kg),  round  weight. 

•  •        *        •        • 

4.  In  §622.43,  paragraph  (a)(1)  is 
revised,  effective  October  6, 1997.  to 
read  as  follows: 


§622.43    Closures. 

(a)  •  *  • 

(1)  Gulf  reef  fish — (i)  Commercial 
quotas.  The  bag  and  p>osse8sion  limits 
specified  in  §  622.39(b)  apply  to  all 
harvest  or  possession  in  or  from  the  Gulf 
EEZ  of  the  indicated  species,  and  the 
sale  or  purchase  of  the  indicated  species 
taken  from  the  Gulf  EEZ  is  prohibited. 
In  addition,  the  bag  and  possession 
limits  for  red  snapper  apply  on  board  a 
vessel  for  which  a  commercial  permit 
for  Gulf  reef  firii  has  been  issued,  as 
required  under  §622.4(a)(2)(v),  without 
regard  to  where  such  red  snapper  were 
harvested.  However,  the  bag  and 
possession  limits  for  red  snapper  apply 
only  when  the  recreational  quota  for  red 
snapper  has  not  been  reached  and  the 
bag  and  possession  limit  has  not  been 
reduced  to  zero  under  paragraph 
(a)(l)(ii)  of  this  section. 

(ii)  Recreational  quota  for  red 
snapper.  The  bag  and  possession  limit 
for  red  snapper  in  or  from  the  Gulf  EEZ 
is  coo. 
•        *        *        •        • 

[FR  Doc.  97-23339  FUed  8-29-97;  3:41  pm) 

BILUNO  CODE  3610-2t-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  622 

[Docket  No.  961226370-7074-02;  IJ>. 
1118MA] 

RIN  0648-AI15 

Rstieries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp  ^ 
Rshery  Off  the  Southern  Atlantic 
States;  Amendment  2;  Corraction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

summary:  NMFS  published  in  the 
Federal  Register  of  April  16. 1997.  the 

testing  protocol  for  bycatch  reduction 
devices  (BRDs).  The  statistical  approach 
section  of  that  appendix  contains  errors. 
This  document  corrects  those  errors. 
DATES:  Effective  September  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
shrimp  fishery  off  the  southern  Atiantic 
states  is  managed  under  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region 
(FMP).  The  FMP  was  prepared  by  the 
South  Atlantic  Fishery  Management 
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Council  and  is  implemented  under  the 
authority  of  the  Nfegnuson-Stevens 
Fishery  Conswvation  and  Management 
Act  by  regulations  at  50  CFR  part  622. 

Backgroond  and  Need  for  Correctian 

Amendment  2  to  the  FKfi*,  among 
other  things,  requires  the  use  of  certified 
BRDs  in  all  penaeid  shrimp  tiawls  in 
the  exclusive  economic  zone  in  the 
South  Atlantic.  The  final  rule  to 
implement  Amendment  2  contained  as 
an  appendix  the  Testing  Protocol  for 
BRD  Certification.  The  Statistical 
Approach  section  of  that  appendix 


contained  errors,  primarily  in  the 
formulas  for  computing  whether  the 
BRD  tested  achieves  the  minimum 
required  reduction  rate  for  weakfish  and 
Spanish  mackerel. 

For  clarity  and  ease  of  use,  this 
correction  restates  the  entire  corrected 
Statistical  Approach  section  of  the 
Testing  Protocol  for  BRD  Certification. 

Correction  of  Publication 

In  FR  Doc.  97-9816  published  on 
April  16, 1997  (62  FR  18536),  make  the 
following  correction.  On  page  18542,  in 
the  appendix  to  the  docimient,  which 
will  not  appear  in  the  Code  of  Federal 


Regulaticms,  remove  the  text  banning 
five  lines  from  the  bottom  of  the  first 
column  with  the  heading  "Statistical 
Approach"  and  ending  with  the  text  on 
line  11  of  the  third  coliunn  and  replace 
it  vrith  the  following: 

SUtiallcal  ApproKh 

You  should  start  with  the  assumption  that 
the  BRD  to  be  tested  does  not  achieve  the 
minimum  raquiied  reduction  rate,  ny  Ro- 
This  assumption  will  be  reiected  if  the  data 
provide  sufficient  evidence  to  do  so.  Hence, 
the  hypotheses  to  be  tested  are  as  follows: 
Ho:  BRD  does  not  achieve  the  minimiim 

required  reduction  rate. 


R  =  ^^^-^  ^  Ro.  ie.  (l  -  Ro)  He  -  »»b  ^  0- 
He 


H.:  BRD  does  achieve  the  minimum  required 
reduction  rate. 


R  =  i^^-^>Ro.i.e.  (l-Ro)Hc-|*b>0- 

He 


Here  R  denotes  the  actual  reduction  rate 
(unknown),  Ro  denotes  the  minimum 
required  reduction  rate,  Pc  denotes  the  actual 
mean  CPUE  with  the  control,  and  ^  denotes 
the  actual  mean  CPUE  with  the  BRD. 

With  any  hypothesis  testing,  there  are  two 
risks  involved,  knovm  as  type  I  error 
(rejecting  the  true  Ho)  and  type  Q  error 
(accepting  a  hlse  Ho).  The  probabilities  of 
committing  these  errors  are  denoted  by  alpha 
and  beta,  respectively,  and  those  are 
inversely  related  to  each  other.  As  alpha 
increases,  beta  decreases,  and  vice  versa.  The 
above  test  will  be  conducted  with  an  alpha 
to  be  specified  by  the  RA.  The  above 
hypotheses  should  be  tested  using  a 
"modified"  paired  t-test. 

The  CPUE  values  for  the  control  and  BRD 
nets  for  each  successful  tow  should  be 
computed  first  and  these  will  be  used  in  the 
(allowing  computations.  The  test  statistic  to 
be  used  is  given  by: 


,J± 


'^o)»-y 


i  is  the  ofaaerved  mean  CPUE  for  the  control, 
;  is  the  ohearved  mean  CPUE  for  the  BRD, 
■rio  is  the  standard  deviation  of 
d«={(l-Ro)xi-yi}  values,  n  is  the  number 
of  succeniul  towsosed  in  the  analysis,  and 
i=l,2,  .  .  .  ,n. 

The  He  will  be  reiected  if  t>t.ipi»«  - 1 . 
where  tttft»j,~>  denotes  the  (l  -alpha)  100th 

percentile  score  in  tlie  t  distributixm  with 

(n  - 1)  degress  of  freedom. 

The  computation  of  beta  (for  various 
assumed  reduction  rates,  Ri>Ro)  is  somewhat 
involved  and  requires  the  knowledge  of 
unkno¥m  parameters  (or  at  least  good 


estimates)  of  Mc  and  o^ao-  Note  that  o^do  is 
dependent  on  the  Ro  sftecified  (under  Ho)  and 
eqtials: 

(1  -  Ro)2  O2,i+O*yi  -  2(1  -Ro)  P  "Ci-Oyi. 

where  p  is  the  population  correlation 
coefficient  between  xt  and  y,  values.  The 
computation  of  beta  in  advance  (in  the 
absence  of  any  preliminary  data,  Le.,  without 
good  parameter  estimates)  is  almost 
impossible.  More  work  in  this  direction  is 
still  needed.  However,  it  is  clear  that  beta 
could  be  reduced  by  increasing  alpha  or  n  or 
both. 

A  (1  -alpha)  100%  two-sided  confidence 
interval  on  R  consists  of  all  values  of  Ro  for 
which 

Ho:  R=Ro  (versus  H,:  R^^)  cannot  be 
rejected  at  the  level  of  significance  of  alpha. 
One-sided  confidence  intervals  on  R  could 
also  be  computed  appropriately. 

Dated:  Almost  27. 1997. 
DBvidI.EvaM. 

Deputy  Assistant  Administrator  for  Fisheries, 

National  ASanneFiaberies  Service. 

(FR  Doc.  97-23404  Filed  9-3-97;  8:45  am] 

aNjjNQ  cooc  »ie-«-r 


DEPAfTTMETfr  OF  COMMERCE 

National  Oceanic  afid  Atmospheric 
AdministFation 

50  CFR  Part  679 

[DoctotNg  97061313»-7t38-4>1;  UX 
O62807C] 

Fisheries  of  the  Exdushie  Economic 
Zone  Off  Alaska;  Scallop  Rshery; 
Ctoeure  in  Registration  Area  O 

AQBIOV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  scallop 
fishery  in  Registration  Area  O  (Dutch 
Harbor).  This  action  is  necessary  to 
prevent  exceeding  the  C  bairdicnb 
bycatch  limit  (CBL)  in  this  area. 
DATES:  Effective  1200  his,  Alaska  local 
time  (A.l.t),  August  28,  1997.  imtil  2400 
hrs,  A.l.t,  June  30.  1998. 
FOR  RIRTHER  MFORMATKM  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMBfTARY  MFORMATION:  The 
scallop  fishery  in  the  exclusire 
economic  zone  off  Alaska  is  manned  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Coimcil  luider  authority  of  the 
Magnuson-Stevens  Fishery 
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Conservation  and  Management  Act 
Fishing  for  scallops  is  governed  by 
regulations  appearing  at  subpart  F  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  67g.62(b)  the 
1997  C.  bairdi  CBL  for  Registration  Area 
O  was  established  by  the  Final  1997-98 
Harvest  Specifications  of  Scallops  (62 
FR  34182,  June  25, 1997)  as  10,700 
crabs. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  67g.62(c),  that  the  C.  bairdi  CBL  for 
Registration  Area  O  has  been  reached. 
Therefore,  NMFS  is  prohibiting  the 
taking  and  retention  of  scallops  in 
Registration  Area  O. 

Qaaaification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  inunediately  to  prevent 
overharvesting  the  1997  C.  bairdi  CBL 
specified  for  Registration  Area  O. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
public  interest.  The  fleet  has  taken  the 
C.  bairdi  CBL  for  Registration  Area  O. 
Further  delay  would  only  result  in 
overharvest  of  the  CBL.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  caimot  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

Qaaaification 

This  action  is  required  by  §  679.62 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  August  28, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Serrice. 
(FR  Doc.  97-23408  FUed  8-29-97;  10:41  am] 
aiLUNQ  CODE  asio-a-p 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  970613138-713fr-O1:  U>. 
0628978] 

Fisheries  of  the  Exdushre  Economic 
Zone  Off  Alaska;  Scallop  Fishery; 
Closure  In  Registration  Arsa  H 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Qosure. 

SUMMARY:  NMFS  is  closing  the  scallop 
fishery  in  Registration  Area  H  (Cook 
Inlet).  This  action  is  necessary  to 
prevent  exceeding  the  scallop  total 
allowable  catch  (TAG)  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.Lt),  August  29,  imtil  2400  hrs, 
A.l.t,  June  30. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
scallop  fishery  in  the  exclusive 
economic  zone  off  Alaska  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Coimcil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Fishing  for  scallops  is  governed  by 


regulations  appearing  at  subpart  F  of  50 
CFR  part  600  and  50  CFR  part  679.  In 
accordance  with  §  679.62(b)  the  1997 
scallop  TAC  for  Registration  Area  H 
(Cook  Inlet)  was  established  by  the  Final 
1997-98  Harvest  Specifications  of 
Scallops  (62  FR  34182,  Jime  25, 1997)  as 
28,000  lb  (12,701  kg)  shucked  meat 

The  Administrator.  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  679.62(c),  that  the  scallop  TAC  for 
Registration  Area  H  (Cook  Inlet)  has 
been  reached.  Therefore,  NMFS  is 
prohibiting  the  taking  and  retention  of 
scallops  in  Registration  Area  H  (Cook 
Inlet). 

Qaaaification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAC  for 
Registration  Area  H  (Cook  Inlet). 
Providing  prior  notice  and  an 
opportunity  for  public  comment  is 
impracticable  and  contrary  to  public 
interest  The  fleet  has  taken  the  1997 
TAC  for  Registration  Area  H  (Cook 
Inlet).  Further  delay  would  only  result 
in  overharvest  of  the  1997  TAC.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d).  a  delay  in  the  e£E9ctive 
date  is  herel^  waived. 

This  action  is  required  by  §  679.62 
and  is  exempt  from  review  under  E.O. 
12866. 

Aotfaority:  16  U.S.C  1801  et  seq. 

Dated:  August  28, 1997. 
Gary  C  MatlodL, 

Director,  Office  of  Sustainable  Fisheries, 
National  h4arine  Fisheries  Senrtce. 
(FR  Doc.  97-23490  Filed  8-29-47;  3:41  pm) 
lajjNQ  cooa  »is-2>-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportuntty  to  participate  in  the 
rule  making  prior  to  the  adoption  ol  the  final 
rules. 


SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Regulations  Na  4] 
RIN  0960-nAE36 

Reduction  of  Disability  Benefits — 
Workers'  Compensation  and  Public 
Disability  Benefits  and  Payments 

AGSICY:  Social  Security  Administration 

(SSA). 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  revise  our 
rules  on  reduction  of  Social  Security 
beneHts  based  on  disability  on  account 
of  receipt  of  workers'  compensation 
and/or  public  disability  benefits  and 
payments  provided  under  Federal  (other 
than  Social  Security),  State,  or  local 
laws  or  plans  to  clarify  our  existing 
policies.  We  also  propose  to  adopt  a 
uniform  method  for  proration  of 
workers'  compensation  and  public 
disability  benefit/payment  settlements. 
In  addition,  we  propose  to  incorporate 
into  our  rules  certain  policy 
interpretations  established  previously  in 
relevant  Social  Security  Rulings  (SSRs). 
Finally,  we  propose  to  update 
provisions  that  have  not  been  changed 
since  1984. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  November  3, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585.  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  "regulations9ssa.gov",  or  delivered 
to  the  Division  of  Regulations  and 
Rulings.  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-0001,  between  8:00  a.m.  and  4:30 
p.m.  on  regular  business  days. 
Comments  may  be  inspected  during 
these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
E)aniel  T.  Bridgewater,  Legal  Assistant, 


Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3298  for  information 
about  these  rules. 

SUPPtEMENTARY  INFORMATION: 

Background 

Certain  disabled  workers  may  be 
eligible  for  cash  benefits  under  both 
workers'  compensation  and/or  other 
public  disability  benefit  programs  and 
the  Social  Security  disability  insurance 
(SSDI)  program.  Section  224  of  the 
Social  Security  Act  (the  Act)  provides 
for  a  reduction  in  SSDI  benefits  so  that 
total  benefits  under  both  workers' 
compensation  and/or  other  public 
disability  benefit  programs  and  SSDI  do 
not  exceed  the  higher  of  80  percent  of 
a  worker's  predisability  earnings 
("average  current  earnings")  or  the  total 
family  benefit  (i.e.,  the  sum  of  the 
individual's  Social  Security  disability 
benefits  and  the  Social  Security  benefits 
payable  to  others  based  upon  his  work 
record)  under  Social  Seoirity  before 
reduction. 

Present  Policy 

The  policy  interpreted  in  SSRs  over 
the  years  has  focused  mainly  on  certain 
aspects  of  the  law.  First,  some  State 
workers'  compensation  laws  prescribe 
specific  benefit  amounts  for  certain 
permanent  impairments  (e.g.,  loss  of  a 
bodily  member)  without  regard  to  actual 
loss  of  wages.  Some  beneficiaries 
questioned  whether  Congress  intended 
to  exclude  such  benefits  based  on 
permanent  impairments  from  the  SSDI 
benefit  reduction.  This  issue  was 
resolved  in  the  courts,  and  SSA 
developed  two  SSRs  to  reflect  its  policy 
that  permanent  impairment  benefits, 
compensable  imder  State  workers' 
compensation  laws,  are  subject  to  ofbet 
against  SSDI  benefits.  (SSR  74-21c, 
based  on  Giant  v.  Weinberger,  482  F.2d 
1290  (6th  Cir.  1973),  and  SSR  92-6c, 
based  on  Davidson  v.  Sullivan,  942  F.2d 
90  (1st  Cir.  1991)).  More  recent  cases, 
Kiysztoforski  v.  Chater,  55  F.3d  857  (3rd 
Cir.  1995)  and  Hodge  v.  Shalala.  27  F.3d 
430  (9th  Cir.  1994),  also  uphold  SSA's 
policy  in  this  regard.  We  now  propose 
to  amend  our  regulatory  language  to 
reflect  this  policy  interpretation. 

Second,  some  nave  questioned  our 
policy  that  non-covered  earnings  (i.e., 
those  earnings  from  employment  not 
covered  imder  the  Act)  cannot  be  used 


in  determining  the  "average  current 
earnings"  for  an  individual.  This  policy, 
which  is  described  in  SSR  92-2a,  is 
based  on  section  224(a)  of  the  Act, 
which  provides  that  "average  current 
earnings"  are  to  be  computed  by 
reference  to  the  average  monthly  wage 
imder  section  215(b)  of  the  Act  and  to 
wage  and  self-employment  income 
totsJs  under  sections  209(a)(1)  and 
211(b)(1)  of  the  Act.  These  statutory 
sections  are  concerned  strictly  with 
wages  and  self-employment  income 
covered  imder  the  Act,  and,  thus,  we 
cannot  count  non-covered  earnings. 

Judicial  precedent  strongly  supports 
the  Social  Security  Administration's 
(SSA)  position:  Pratherv.  Shalala,  844 
F.  Supp.  239  (D.  Md.  1993),  affd  vtto 
opinion,  14  F.3d  595  (4th  Cir.  1994); 
Smith  V.  Sullivan.  982  F.2d  308  (8th  Cir. 
1992);  Sousa  v.  Shalala,  No.  C-92-2796 
MHP  (N.D.  Cal.  Jan.  19. 1995);  Everette 
V.  Chater,  No.  92-C-714  (E.D.  Wis.  Aug. 
8, 1995).  Accordingly,  we  propose  to 
clarify  the  regulatory  language  to 
express  this  policy  in  a  more  direct 
manner. 

Proposed  Policy — Proration  of  Lump- 
sum Awards 

In  many  cases,  an  individual  may 
receive  some  or  all  of  his  or  her  workers' 
compensation  in  a  lump-sum.  Because  a 
lump-sum  award  is  a  substitute  for 
periodic  payments,  the  Act  requires  that 
we  look  to  State  lav^to  see  what  rate 
would  have  been  paid  had  the  workers' 
compensation  payment  been  made  on  a 
periodic  basis,  and  that  we  prorate  and 
o%et  at  the  rate  that  most  closely 
approximates  State  law. 

State  workers'  compensation  laws 
clearly  define  how  to  compute  the 
periodic  rate.  States  base  the  weekly  rate 
on  a  specified  percentage  of  the 
worker's  average  weekly  wage  subject  to 
a  maximum  amount  set  by  law.  Forty- 
two  States  use  sixty-six  and  two-thirids 
percent. 

SSA  has  been  using  three  methods  to 
establish  the  rate  of  offset.  In  order  of 
priority,  they  are  as  follows: 

1.  The  rate  specified  in  the  award.  (If 
the  award  specifies  a  rate  based  on  life 
expectancy,  we  use  that  rate  and  list  the 
case  for  future  reference.) 

2.  The  periodic  rate  paid  prior  to  the 
lump-sum  award  (if  no  rate  was 
specified  in  the  award). 

3.  The  State's  workers'  compensation 
maximum  weekly  rate  in  effect  at  the 
time  of  the  injury  (if  no  rate  was 
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specified  in  the  award  and  if  no 
periodic  payments  were  made). 

For  years,  lump-sima  awards  were 
rare,  and  they  were  prorated  using 
method  1  or  2.  Method  3  was  added 
later. 

Our  experience  in  determining  rates 
has  been  that,  in  almost  every  case, 
because  of  the  worker's  actual  earnings, 
the  specified  percentage  of  the  average 
weekly  wage  would  have  exceeded  the 
State's  maximum  rate.  Thus,  the  worker 
would  have  received  the  State's 
maximiun  periodic  rate.  Likewise,  the 
prior  periodic  rate  would  have  been 
paid  at  the  maximum  rate. 

Although  we  believed  that  this  policy 
would  closely  approximate  the  monthly 
rate  that  would  have  been  paid  in  the 
absence  of  a  lump-sum  settlement,  we 
have  witnessed  an  ever-increasing 
nimiber  of  cases  nationwide  where 
attorneys  are  requesting  insurers  to 
specify  an  artificially  low  rate  in  the 
limip-sum  award.  For  example,  some 
awards  purport  to  set  a  proration  rate 
based  on  the  worker's  life  expectancy. 
This  rate,  often  lower  than  the  State's 
minimum  rate,  results  in  little  or  no 
offset  imder  our  present  method  of 
proration. 

We  do  not  believe  that  the  use  of  a  life 
expectancy  rate  in  the  lump  sum  award 
is  a  bona  fide  representation  of  the 
periodic  rate  that  would  have  otherwise 
been  paid.  We  do  not  believe  that 
disabled  workers  would,  in  fact,  accept 
such  low  rates  if  the  lump-sum  award 
were  paid  periodically.  Also,  we  do  not 
believe  that  these  low  rates  are  specified 
when  SSA  disability  benefits  and  offset 
are  not  an  issue. 

Life  expectancy  can  be  based  on 
subjective  factors,  such  as  health,  life 
style,  age,  job,  etc.  Given  the  fact  that 
these  workers  are  disabled,  it  does  not 
appear  to  be  reasonable  to  utilize  life 
expectancies  to  age  75  or  older  as  these 
awards  specify. 

We  conducted  a  survey  in  States 
where  this  practice  started.  One  of  the 
questions  we  asked  of  the  States  was 
whether  a  low  rate  based  on  life 
expectancy  was  a  bona  fide 
representation  of  the  lump-sum  award 
and  in  accordance  with  State  law.  Six  of 
the  eight  States  said,  "No."  (One  State 
said  the  question  did  not  apply  and  one 
did  not  return  the  survey.) 

It  is  clear  that  while  State  law  may  not 
provide  life  expectancy  as  the  basis  for 
a  lump-sum  award  or  as  the  basis  for 
periodic  benefits  that  the  lump-sum 
represents,  the  actual  awards  do  contain 
such  language.  Once  a  lump-sum  award 
has  been  agreed  upon,  it  is  of  no 
consequence  to  the  insurer  how  the 
award  is  porbayed  (i.e.,  whether  the 
proration  rate  oiif  the  limip-sum  award  is 


based  on  the  worker's  life  expectancy  or 
the  State's  maximum  weekly  rate). 

When  our  order  of  priority  for  setting 
the  rate  of  ofiiset  was  established,  lump- 
sum awards  were  quite  straightforwaitl, 
even  rare.  Currently,  lump-sum  awards 
are  being  structured  individually  in 
order  to  best  circumvent  the  ofEset 
required  by  section  224  of  the  Act 
Attorneys  have  even  called  SSA 
personnel  to  seek  guidance  in 
structuring  lump-sums  to  avoid  offset. 

In  short,  our  policy  on  the  proration 
of  lump-sum  awards  has  become  a  tool 
by  which  people  avoid  the  offsets 
intended  by  Congress,  rather  than  a 
means  of  approximating,  as  nearly  as 
practicable,  the  offset  that  would  have 
occurred  had  benefits  been  paid 
periodically.  It  thus  can  be  viewed  as  no 
longer  satisfying  the  requirements  of 
section  224(b)  of  the  Act. 

In  order  to  prorate  and  offset  a  lump- 
sum award  using  a  rate  that  is  more 
representative  of  the  periodic  rate  that 
would  have  otherwise  been  paid  under 
State  law  and  in  order  to  ensure  a  more 
uniform  policy  for  all  lump-sum  cases 
nationwide,  we  propose  a  change  in  the 
order  of  priority  for  determining  the 
weekly  rate  used.  Specifically,  we 
propose  that  lump-sum  awards  be 
prorated  based  on: 

1.  The  rate  specified  in  the  award;  but 
only  if  that  rate  is  based  on  the 
percentage  of  the  worker's  average 
weekly  wage  required  by  State  law; 

2.  The  periodic  rate  paid  prior  to  the 
lump-sum  award  (if  method  1  does  not 
apply);  or 

3.  The  State's  maximum  weekly  rate 
in  effect  at  the  time  of  the  injury  (if 
methods  1  and  2  do  not  apply). 

We  believe  this  proposed  change  is 
needed  to  better  implement  section  224 
of  the  Act  more  effectively. 

Proposed  Policy — Exclusion  of  L^al 
and  Medical  Expenses 

Our  present  policy  is  that  when 
workers  incur  legal,  medical,  and 
related  expenses  in  connection  with  the 
claim  for  workers'  compensation 
payments  or  related  injury,  those 
expenses  are  excluded  from  the  lump- 
sum award  for  purposes  of  the  offset 
computation  to  the  extent  consonant 
with  applicable  law.  Any  deductions 
from  the  workers'  compensation 
payment  such  as  tax  withholdings,  life 
insurance,  medical  premiums,  etc.,  are 
included  in  the  amount  used  in  the 
offset  computations,  as  are  amounts 
garnished  or  attached  to  satisfy  legal 
obligations. 

There  are  three  methods  which  we 
use  in  prorating  a  lump-sum  award  with 
excludable  expenses: 


Method  A — Delays  imposition  of 
offset  because  it  allows  SSA  to  take  the 
excludable  expenses  from  the  beginning 
of  the  proration.  This  is  advantageous  to 
the  worker  who  is  approaching  age  62 
or  65  years  of  age  or  when  a  closed 
period  of  disabilify  is  involved. 

Method  B — Divides  the  lump-sum 
award,  minus  the  expenses  by  the  total 
lump-sum  award.  This  percentage  is 
then  multiplied  by  the  weekly  rate, 
resulting  in  a  reduced  weekly  rate.  This 
method  reduces  the  weekly  workers' 
compensation  rate  so  the  offset  amount 
is  lowered  during  the  entire  proration 
period. 

Method  C — ^Reduces  the  lumi>-sum 
award  by  the  amount  of  the  excludable 
expenses  prior  to  the  proration.  This 
method  removes  offset  at  the  earliest 
possible  time  and  could  even  end  the 
proration  prior  to  the  first  possible 
month  of  offset 

Until  1971,  only  Method  C  was  used. 
Since  then,  we  have  used  the  method 
most  advantageous  to  the  claimant, 
unless  the  lump-sum  award  specifies 
the  manner  in  which  expenses  are  to  be 
deducted. 

We  propose  to  return  to  our  pre-1971 
policy  for  prorating  a  lump-sum  award 
with  excludable  expenses.  Using  only 
Method  C  would  provide  uniformify 
and  consistency  for  all  claimants.  Since 
the  Act  and  the  regulations  do  not 
require  a  specific  method  of  proration, 
we  believe  Methods  A  and  B  can  be 
discontinued. 

Lastly,  the  meaning  of  the  term 
"related"  expenses  has  caused 
unnecessary  confusion.  We  have 
received  several  questions  as  to  whether 
items  such  as  new  homes,  patios,  ramps, 
costs  of  vans  and  vacations,  moving 
expenses  to  a  milder  climate,  etc.,  may 
be  "related"  expenses.  Because  we  are 
aware  of  no  expenses,  other  than 
medical  or  legal  expenses,  that  should 
be  excluded  from  offset,  we  propose  to 
remove  the  category  of  "related" 
expenses  and  oBset  only  medical  and 
legal  expenses. 

Miscellaneous  Proposed  rtiawg— 

We  propose  to  change  the  language  in 
section  404.408(a)(1)  regarding  the 
application  of  the  offset  to  certain 
individuals  who  first  became  entitled  to 
SSDI  after  1965  but  before  September 
1981  based  on  a  period  of  disabilify  that 
began  after  June  1, 1965.  and  before 
March  1981.  We  wish  to  delete  the 
word,  "first,"  as  it  is  not  required  by  the 
law.  Also,  we  wish  to  delete  the  dates 
"September  1981"  and  "March  1981"  to 
remove  an  anomaly  that  affects  claims 
with  a  month  of  entitlement  of 
September  1981  or  later  with  disabilify 
onsets  prior  to  March  1991. 
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Example:  A  claim  is  filed  September  1982 
establishing  a  disability  onset  date  of  January 
10, 1980.  The  month  of  entitlement  is 
determined  to  be  September  1981.  This 
example  would  not  be  covered  by  the  current 
regulatory  language. 

We  also  propose  to  change  the 
language  in  section  404.408(a)(l)(i)  and 
elsewhere  to  refer  to  "beneBts  or 
payments"  under  a  workers' 
compensation  law  or  plan,  rather  than 
simply  "benefits."  as  many  attorneys 
have  claimed  that  certain  workers' 
compensation  is  not  a  "benefit"  but  is 
in  fiact  a  "payment." 

We  propose  to  change  the  language  in 
section  404.408(a)(2](i]  regarding 
individuals  entitled  to  SSDI  who  also 
are  concurrently  entitled  to  certain  other 
payments  based  on  disability.  We 
believe  "concurrently"  is  redundant 

In  addition,  we  propose  to  make 
revisions  throughout  §  404.408  to  add 
the  language  "workers'  compensation," 
where  appropriate,  to  current  references 
to  "public  disability  benefits"  because 
"workers'  compensation"  is  the 
designation  given  for  the  majority  of 
public  disability  benefits  other  than 
SSDI  or  Supplemental  Security  Income 
benefits.  Using  this  language  makes 
explicit  that  section  404.408  applies  to 
"workers'  compensation"  laws. 

Finally,  in  §  404.408  (h),  (i),  (j),  (k). 
and  (7),  we  propose  to  remove  outdated, 
unnecessary  computation  examples, 
leaving  one  basic  example  in  paragraph 
(h)  of  this  section.  We  believe  that  the 
removal  of  outdated,  unnecessary 
examples  will  clarify  this  rule. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FEB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  imder  Executive  Order 
12866.  Thus,  they  are  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 


Qexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwoiic  Reduction  Act 

These  proposed  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.001  Social  Security — 
Disability  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security, 

Dated:  August  26. 1997. 
John  J.  Callahan, 

Acting  Commissioner  of  Social  Security. 

PART  404— FEDERAL  OLO-AQE. 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-        ) 

For  the  reasons  set  out  in  the 
preamble,  subpart  E  of  part  404  of 
chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
folfows: 

1.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  204  (a)  and  (e). 
205  (a)  and  (c),  222(b).  223(e),  224,  225,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402,  403.  404  (a)  and  (e),  405  (a)  and  (c), 
422(b),  423(e),  424a.  425.  and  902(a)(5)). 

2.  Section  404.408  is  amended  by 
removing  Example  2  firom  paragraph 
(h)(2)  and  by  removing  the  examples 
from  paragraphs  (i),  (j),  (k),  and  (1)(3) 
and  by  revising  the  section  heading  and 
the  headings  and  texts  of  the  following 
paragraphs:  (a)(1)  introductory  text, 
(a)(l)(i),  (a)(l)(ii),  (a)(2)(i),  {b)(l). 
fb)(2)(ii),  (c)(l}  introductory  text, 
(cKlMi).  (c)(3),  (c)(5).  (d>-introductory 
text,  (d)(1).  (d)(2).  (e).  (f).  (g).  (h)(2>- 
Example  1,  (j),  (k).  (1)(1).  and  (l)(2)(i). 
They  read  as  follows: 

1404.408    Reduction  of  benefits  based  on 
dlsal>iltty  on  account  of  receipt  of  ceflain 
other  disaliility  benefits  or  payments 
provided  under  Federal,  Stale,  or  local  laws 
or  plans. 

(a)  •  •  • 

(1)  The  individual  became  entitled  to 
disability  insurance  benefits  after  1965 
based  on  a  period  of  disability  that 
began  after  June  1 ,  1965  (but  see 
paragraph  (a)(2)  of  this  section),  and 

(i)  The  individual  entitled  to  the 
disability  insurance  benefit  is  also 
entitled  to  periodic  benefits  or  payments 
under  a  workers'  compensation  law  or 
plan  of  the  United  States  or  a  State  for 
that  month  for  an  injury  or  illness,  and 


(ii)  The  Commissioner  has,  in  a  month 
before  that  month,  received  a  notice  of 
the  entitlement,  and 

•        •        •        •        • 

(2}«  •  • 

(i)  The  individual  entitled  to  the 
disability  insurance  benefit  is  also,  for 
that  month,  entitled  to  a  periodic  benefit 
(including  workers'  compensation  or 
any  other  payments)  on  account  of  a 
total  or  partial  disability  (whether  or  not 
permanent)  under  a  law  or  plan  of  the 
United  States,  a  State,  a  poI'Mcal 
subdivision,  or  an  instrumentality  of 
two  or  more  of  these  entities,  and 
***** 

(b)  When  reduction  not  made.  (1)  The 
reduction  of  a  benefit  otherwise 
required  by  paragraph  (a)(1)  of  this 
section  is  not  made  if  the  workers' 
compensation  law  or  plan  under  which 
the  periodic  benefit  or  payment  is 
payable  provides  for  the  reduction  of 
such  periodic  benefit  or  payment  when 
anyone  is  entitled  to  a  benefit  under 
title  n  of  the  Act  on  the  basis  of  the 
earnings  record  of  an  individual  entitled 
to  a  disability  insurance  benefit  under 
section  223  of  the  Act. 

(2)*   •   • 

(ii)  The  benefit  or  payment  is  a 
Veterans'  Administration  benefit,  a 
public  disability  benefit  (except 
workers'  compensation)  payable  to  an 
employee  based  on  employment 
covered  under  Social  Security,  a  benefit 
based  on  need,  or  a  wholly  private 
pension  or  private  insurance  benefit. 

(c)  Amount  of  reduction — (ij  General. 
The  total  of  benefits  for  a  month  under 
sections  223  and  202  of  the  Act  to 
which  paragraph  (a)  of  this  section 
applies  is  reduced  monthly  (but  not 
below  zero)  by  the  amount  by  which  the 
sum  of  the  monthly  disability  insurance 
benefits  payable  on  the  disabled 
individual's  earnings  record  and 
benefits  or  payments  under  a  workers' 
compensation  law  or  plan  payable  for 
that  month  exceeds  the  higher  of: 

(i)  Eighty  percent  of  the  individual's 
average  current  earnings,  as  defined  in 
paragraph  (c)(3)  of  this  section;  or 

(3)  Average  current  earnings  defined. 

(i)  Beginning  January  1, 1979,  for 
purposes  of  this  section,  an  individual's 
average  current  earnings  is  the  largest 
amount  computed  under  either 
paragraph  (c)(3)(i)(A),  (B),  or  (C)  of  this 
section  (after  reducing  the  amount  to  the 
next  lower  multiple  of  $1  when  the 
amount  is  not  a  multiple  of  $1): 

(A)  The  average  monthly  wage 
(determined  imdor  section  215(b)  of  the 
Act  as  in  efCact  prior  to  January  1979) 
used  for  purposes  of  computing  the 
individual's  disability  insurance  benefit 
under  section  223  of  the  Act; 
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(B)  One-sixtieth  of  the  total  of  the 
individual's  wages  and  earnings  from 
self-employment  covered  under  the  Act, 
without  the  limitations  under  sections 
209(a)  and  211(b)(1)  of  the  Act  (see 
paragraph  (c)(3)(ii)  of  this  section),  for 
the  5  consecutive  calendar  years  after 
1950  for  which  the  wages  and  earnings 
from  self-employment  covered  under 
the  Act  (see  subpart  K  of  this  part)  were 
highest;  or 

(C)  One-twelfth  of  the  total  of  the 
individual's  wages  and  earnings  from 
self-employment  covered  under  the  Act, 
without  the  limitations  under  sections 
209(a)  and  211(b)(1)  of  the  Act  (see 
paragraph  (c)(3)(ii]  of  this  section),  for 
the  calendar  year  in  which  the 
individual  had  the  highest  wages  and 
earnings  from  self-employment  during 
the  period  consisting  of  the  calendar 
year  in  which  the  individual  became 
disabled  and  the  5  years  immediately 
preceding  that  year. 

(ii)  Method  of  determining  calendar 
year  earnings  in  excess  of  the 
limitations  under  sections  209(a)  and 
21 1(b)(1)  of  the  Act.  For  the  purposes  of 
paragraph  (c)(3)(i)  of  this  section,  the 
extent  by  which  the  wages  or  earnings 
from  self-employment  of  an  individiial 
exceed  the  maximum  amount  of 
earnings  creditable  under  sections 
209(a)  and  211(b)(1)  of  the  Act  in  any 
calendar  year  after  1950  and  before  1978 
will  ordinarily  be  estimated  on  the  basis 
of  the  earnings  information  available  in 
the  records  of  the  Social  Security 
Administration.  (See  subpart  I  of  this 
part.)  If  an  individual  provides 
satisfactory  evidence  of  the  actual 
earnings  in  any  year,  the  extent,  if  any, 
by  which  the  earnings  exceed  the 
limitations  under  sections  209(a)  and 
211(b)(1)  of  the  Act  shall  be  determined 
by  the  use  of  such  evidence  instead  of 
by  thf^use  of  estimates. 

(5)  Computing  disability  insurance 
benefits.  When  reduction  is  required, 
the  total  monthly  Social  Security 
disability  insurance  benefits  payable 
after  reduction  can  be  more  easily 
computed  by  subtracting  the  monthly 
amount  of  the  other  workers' 
compensation/pubhc  disability  benefits 
or  payments  bom  the  higher  of 
paragraph  (c)(l)(i)  or  (ii)  of  this  section. 
This  is  the  method  employed  in  the 
example  used  in  this  section. 

(d)  Items  not  counted  for  reduction. 
Amoimts  paid  or  inciured  and/or  a 
reasonable  estimate  of  amoimts  to  be 
incurred,  by  the  individual  for  medical 
and/or  legal  expenses  in  connection 
with  the  claim  for  workers' 
compensation/public  disability  benefits 
or  pajrments  (see  $  404.408  (a)  and  (b)) 


or  the  injury  or  occupational  disease  on 
which  the  workers'  compensation/ 
public  disability  award  or  settlement 
agreement  is  based,  are  excluded  in 
computing  the  reduction  under 
paragraph  (a)  of  this  section  to  the 
extent  they  are  consonant  with  the 
applicable  Federal,  State,  or  local  law  or 
plan.  The  reduction  must  reflect  either 
the  actual  amount  of  expenses  already 
paid  or  incurred  and/or  a  reasonable 
estimate  of  amounts  to  be  incurred, 
given  the  circumstances  in  the 
individual's  case,  of  future  medical  and/ 
or  legal  expenses.  The  total  of  such 
expenses  wrill  be  subtracted  from  the 
total  of  a  settlement  agreement  prior  to 
the  proration  of  the  reduction.  Any 
expenses  not  established  by  evidence 
required  by  the  Commissioner  or  not 
reflecting  a  reasonable  estimate  of  the 
individual's  actual  future  expenses  will 
not  be  excluded.  These  medical  and/or 
legal  expenses  may  be  evidenced  by  the 
workers'  compensation/public  disability 
award,  compromise  agreement,  a  court 
order,  or  by  other  evidence  as  the 
Commissioner  may  require.  This  other 
evidence  may  consist  of: 

(1)  A  detailed  statement  by  the 
individual's  physician  or  the  employer's 
insurance  carrier;  or 

(2)  Bills,  receipts,  or  canceled  checks; 


or 

* 


(e)  Certification  by  individual 
concerning  eligibility  for  workers' 
compensation/public  disability  benefits 
or  payments.  Where  it  appears  that  an 
individual  may  be  eligible  for  a  workers' 
compensation/public  disability  benefit 
or  payment  which  would  give  rise  to  a 
reduction  under  paragraph  (a)  of  this 
section,  the  individual  may  be  required, 
as  a  condition  of  certification  for 
payment  of  any  benefit  under  section 
223  of  the  Act  to  any  individual  for  any 
month,  and  of  any  benefit  under  section 
202  of  the  Act  for  any  month  based  on 
such  individual's  earnings  record,  to 
furnish  evidence  as  requested  by  the 
Commissioner  and  to  certify  as  to: 

(1)  Whether  he  or  she  has  filed  or 
intends  to  file  any  claim  for  a  workers' 
compensation/public  disability  benefit 
or  payment:  and 

(2)  If  he  or  she  has  so  filed,  whether 
there  has  been  a  decision  on  the  claim. 
The  Commissioner  may  rely,  in  the 
absence  of  evidence  to  the  contrary, 
upon  a  certification  that  he  or  she  has 
not  filed  and  does  not  intend  to  file 
such  a  claim,  or  that  he  or  she  has  filed 
and  no  decision  has  been  made,  in 
certifying  any  benefit  for  payment 
pursuant  to  section  205(i)  of  the  Act 

(f)  Verification  of  eligibility  or 
entitlement  to  a  workers'  compensation/ 


public  disability  benefit  or  payment 
under  paragraph  (a).  Section  224  of  the 
Act  requires  the  head  of  any  Federal 
agency  to  furnish  the  Commissioner 
information  from  the  Federal  agency's 
records  that  is  needed  to  determine  the 
reduction  amount,  if  any,  or  verify  other 
information  to  cany  out  the  provisions 
of  this  section.  The  Commissioner  is 
authorized  to  enter  into  agreements  with 
States,  political  subdivisions,  and  other 
organizations  that  administer  a  law  or 
plan  of  workers'  compensation/public 
disability  benefits  in  order  to  obtain 
information  that  may  be  required  to 
carry  out  the  provisions  of  this  section. 

(g)  IVorfcers'  compensation/public 
disability  benefit  or  payment  payable  on 
other  than  a  monthly  basis.  (1)  Where 
workers'  compensation/public  disability 
benefits  or  payments  are  paid 
periodically  but  not  monthly,  or  are 
paid  in  a  liunp-sum  as  a  commutation 
of  or  a  substitute  for  periodic  benefits  or 
payments,  the  reduction  under  this 
section  is  made  at  the  time  or  times  and 
in  the  amounts  that  the  Commissioner 
determines  will  approximate,  as  nearly 
as  practicable  the  reduction  required 
underparagraph  (a)  of  this  section. 

(2)  llie  rate  at  which  to  prorate  the 
benefits  or  payments  is  the  rate  in  the 
award  if  that  rate  is  ba.sed  on  the 
percentage  of  the  worker's  average 
weekly  wage  required  by  Federal  or 
State  law.  Otherwise,  the  rate  to  be  used 
is  the  prior  periodic  rate  or  the  State's 
maximum  weekly  rate  in  effect  at  the 
time  of  the  injury. 

(3)  All  lump-sum  awards,  whether  for 
total  or  partial  disability,  for  temporary 
or  permanent  disability,  or  for 
scheduled  or  unscheduled  disabilities, 
including  loss  of  body  fimction,  will  be 
offset  against  Social  Security  disability 
insurance  benefits  as  provided  in 
paragraph  (a)  of  this  section. 

(h)  •  •  * 
(2)  •  •  • 

Exampte:  Effiective  September  1995.  Harold 
is  entitled  to  a  monthly  disability  primary 
insurance  amount  of  $507.90  and  a  monthly 
public  disability  benefit  of  S410.00  from  the 
State.  Eighty  percent  of  Harold's  average 
current  earnings  is  $800.00.  Because  this 
amount  (S800.00)  is  higher  than  Harold's 
disability  insurance  benefit  ($507.90),  we 
subtract  Harold's  monthly  public  disability 
benefit  (S410.00)  bom  eighty  {>ercent  of  his 
average  current  earnings  (S800.00).  This 
leaves  Harold  a  reduced  monthly  disability 
benefit  of  $390.00. 

(j)  Effect  of  social  security  disability 
insurance  benefit  or  payment  increases. 
Any  increase  in  benefits  due  to  a 
recomputation  or  a  statutory  increase  in 
benefit  rates  is  not  subject  to  the 
reduction  for  workers'  compensation/ 
public  disability  benefits  er  payments 
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under  paragraph  (a)  of  this  section  and 
does  not  change  the  amount  to  be 
deducted  from  the  Cunily  benefit  or 
payment.  The  increase  is  simply  added 
to  what  amoimt,  if  any,  is  payable,  if  a 
new  beneficiary  becomes  entitled  ta 
monthly  benefits  on  the  same  earnings 
record  after  the  increase,  the  amount  of 
the  reduction  is  redistributed  among  the 
new  beneficiaries  entitled  uader  saction 
202  of  the  Act  and  deducted  from  their 
current  benefit  rate. 

(k)  Effect  of  changes  in  the  amount  of 
the  workers'  compensation/public 
disability  benefit  or  payment.  Any 
change  in  the  amount  of  the  workers' 
compensation/public  disability  benefit 
or  payment  received  will  result  in  a 
recalculation  of  the  reduction  under 
paragraph  (a)  of  this  section  and, 
potentially,  an  adjustment  in  the 
amount  of  such  reduction.  For  those 
individuals  described  in  paragraph 
(a)(1)  of  this  section  who  do  not  meet 
the  conditions  specified  in  paragraph 
(aM2)  of  this  section,  any  increased 
reduction  will  be  imposed  effective  with 
the  month  after  the  month  the 
Commissioner  received  notice  of  the 
increase  in  the  workers'  compensation 
benefit  or  payment  (it  should  be  noted 
that  only  workers'  compensation  can 
cause  this  reduction).  Adjustments  due 
to  a  decrease  in  the  amount  of  the 
workers'  compensationy public  disairility 
benefit  or  payment  will  be  efiioctive  with 
the  actual  date  the  decreased  amoimt 
was  effective.  For  individuals  described 
in  paragraph  (a)(2]  of  this  section,  any 
increase  or  decrease  in  the  reduction 
will  be  imposed  efiiective  with  the 
actual  date  of  entitlement  to  the  new 
amoimt  of  the  workers'  compensation/ 
public  disability  benefit  or  payment. 

(1)  Redetermination  of  benefits — (1) 
Gaieral.  In  the  second  calendar  year 
after  the  year  in  which  reduction  under 
this  section  in  the  total  of  an 
individual's  benefits  under  section  223 
of  the  Act  and  any  benefits  under 
section  202  of  die  Act  based  on  his  ox 
her  wages  and  self-employment  income 
was  first  required  (in  a  continuous 
period  of  months),  and  in  each  third 
year  theretifter,  the  amount  of  those 
b«iefits  which  are  still  subject  to 
reduction  under  this  section  are 
redetermined.  The  redetermination  will 
be  made  unless  it  results  in  any 
decrease  in  the  total  amount  of  benefits 
payable  under  title  II  of  the  Act  on  the 
basis  of  the  workers'  wages  and  self- 
employment  income.  The  redetermined 
benefit  is  effective  with  the  January 
following  the  year  in  which  the 
redetermination  is  made. 

(2)*  •   • 

(i)  The  ratio  of  the  average  of  the  total 
wages  (as  defined  in  §  404.1048(c))  of  all 


persons  for  whom  wages  were  reported 
to  the  Secretary  of  the  Treasury  or  his 
delegate  for  the  calendar  year  before  the 
year  in  which  the  redetermination  is 
made,  to  the  average  of  the  total  wages 
of  all  persons  reported  to  the  Secretary 
of  the  Treasury  or  his  delegate  for 
calendar  year  1977  or,  if  later,  the 
calendar  year  before  the  year  in  which 
the  reduction  was  first  computed  (but 
not  counting  any  reduction  made  hi 
benefits  for  a  previous  periodW 
disability);  and 

[FR  Doc.  97-23506  Filed  9-3-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart884 

[DociMt  Na  97N-03S6] 

Obstetric  ar>d  Gynecologic  Devices: 
Reclassification  of  Medical  Devices 
Used  for  In  Vitro  Fertilization  and 
Related  Assisted  Reproduction 
Procedures 

AQBiCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  instrumentation  intended  for 
use  in  in  vitro  fertilization  (IVF)  and 
related  assisted  reproduction 
procedures  from  class  III  to  class  II.  FDA 
is  also  proposing  to  reclassify  assisted 
reproduction  microscopes  and 
microscope  accessories  from  class  m  to 
class  I  and  to  exempt  this  device  from 
the  requirement  of  pramarket 
notification.  This  reclassification  is 
being  pn^iosed  on  the  Secretary  o£ 
Health  aad  Human  Services'  own 
initiative,  based  on  new  information. 
This  action  is  being  taken  tmder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments)  and  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA). 

DATES:  Written  comments  by  December 
3, 1997.  FDA  proposes  that  any  final 
regulation  based  on  this  proposal 
become  efiiective  30  days  after  its  date 
of  publication  in  the  Federal  Ragiater. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Elisa  D.  Harvey,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180. 
SUPfLEMBfTARY  INFORMATKM: 

L  Backgnmnd 

i4.  Regulatory  Authorities 

The  act  (21  U.aC.  201  et  seq.).  as 
amended  by  the  1976  amendments  (Pub. 
L,  94-295)  and  the  SMDA  (Pub.  L.  101- 
629),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safefy  and 
effectiveness.  The  three  categories  of 
devices  are:  Class  I  (general  controls), 
class  n  (special  controb),  and  class  ni 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  in  without  any  FDA  rulemakftig 
process- Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until  FDA  issues  an  order 
finding  the  derice  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  part  807 
(21  CFR  part  807). 

Section  513(f)(2)  of  the  act  provides 
that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  in  under  section  513(f)(1)  of 
the  act.  or  the  manufacturer  or  importer 
of  a  device  may  f)etition  the  agency  to 
reclassify  the  deince  into  class  I  or  class 
n.  FDA's  regulations  in  §860.134(21 
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CFR  860.134)  set  forth  the  procedures 
for  the  filing  and  review  of  a  petition  for 
reclassification  of  such  class  III  devices. 
In  order  to  change  the  classification  of 
the  device  it  is  necessary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use.  FDA  relied  upon  "valid 
scientific  evidence,"  as  defined  in 
section  513(a)(3)  of  the  act  and  21  CFR 
860.7(c)(2),  in  the  classification  process 
to  determine  the  level  of  regulation  for 
devices.  For  the  purpose  of 
reclassification,  the  valid  scientific 
evidence  upon  which  the  agency  relied 
must  be  publicly  available.  Publicly 
available  information  excludes  trade 
secret  and/or  confidential  information, 
e.g.,  the  contents  of  premarket  approval 
applications  (PMA's)  (see  section  520(c) 
^  of  the  act  (21  U.S.C.  360j(c)). 

Section  513(d)(2)(A)  of  the  act 
authorizes  FDA  to  exempt,  by 
regulation,  a  generic  type  of  class  I 
device  from,  among  other  things,  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  after  stating  the 
reasons  for  making  such  a  requirement 
inapplicable.  Such  an  exemption 
permits  manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  a 
premarket  notification  to  FDA.  If  FDA 
has  concerns  about  certain  types  of 
changes  to  a  particular  class-!  device, 
the  agency  may  grant  a  limited 
exemption  from  premarket  notification 
for  that  generic  type  of  device. 

B.  Regulatory  History  of  the  Devices 

Devices  specifically  intended  for  IVF 
and  embryo  transfer  (ET)  were 
developed  and  studied  after  enactment 
of  the  1976  amendments.  The  first 
premarket  notification  submission 
(510(k))  for  a  device  with  an  IVF 
indication  for  use  was  submitted  to  FDA 
in  1986.  FDA  found  this  device,  and 
several  subsequent  to  it,  not 
substantially  equivalent  to 
preamendments  devices  because  the  IVF 
indication  for  use  constituted  a  new 
intended  use  for  these  devices. 
Consequently,  these  devices  were 
classified  into  class  III  by  statute. 

On  January  29,  1988,  FDA  convened 
the  Obstetrical  and  Gynecological 
Devices  Panel  (the  Panel),  an  FDA 
advisory  committee,  to  identify  and 
discuss  medical  devices  used  for  IVF  or 
gamete  intrafallopian  transfer  (GIFT), 
and  to  identify  the  data  required  for  the 
evaluation  of  safety  and  effectiveness,  in 
order  to  assist  FDA  in  developing  a 
regulatory  strategy  for  medical  devices 
used  for  IVF  and  related  assisted 
reproductive  technology  (ART) 


procedures  (Ref.  12).  The  Panel 
considered  a  wide  variefy  of  medical 
devices  already  being  used  by  IVF 
clinics.  Besides  the  overall  qualify  and 
sterilify  of  these  devices,  the  Panel 
focused  on  one  key  concern  that  applied 
to  many  of  the  devices  used  for  IVF, 
namely  possible  material  toxicify  of  the 
device  to  gametes  or  embryos.  The  Panel 
agreed  with  many  of  the  guest  speakers 
that  there  was  a  general  need  to  evaluate 
many  of  these  IVF  devices  using  the 
mouse  embryo  assay  (MEA). 

The  MEA  had  been  shown  to  be 
highly  predictive  of  material  safefy.  The 
Panel  discussed  what  devices  should  be 
subjected  to  a  variefy  of  test  regimens. 
The  Panel  agreed  that,  in  general,  IVF 
had  been  shown  to  be  safe  and  effective 
for  properly  selected  patients,  and  that 
many  of  the  generic  ty{)es  of  devices 
used  in  IVF/ ART  procedures  could  be 
adequately  regulated  by  special 
controls.  "The  Panel  believed  that  each 
generic  type  of  device  used  for  IVF/ET 
was  a  candidate  for  reclassification  if 
certain  recognized  testing, 
specifications,  and/or  labeling 
requirements  were  imposed. 

Reclassification  of  devices  can  be 
initiated  following  a  petition  from  a 
manufacturer,  and  FDA  encouraged 
interested  manufacturers  to  do  so 
following  the  1988  Panel  meeting. 
However,  no  such  petition  was 
submitted  to  FDA,  and  devices  intended 
for  use  in  IVF  remcuned  in  class  m.  Use 
of  IVF/ ART  procedures  in  the  United 
States  continued  to  grow.  A  variety  of 
assisted  reproduction  technologies  and 
procedures,  including  IVF/ET  and  GIFT, 
are  now  considered  the  standard  of  care 
for  treatment  of  infertilify  in  a  selected 
population  of  patients  (Refs.  1, 6, 8. 17, 
18,  20,  32,  and  35). 

On  October  21, 1995.  FDA 
reconvened  the  Panel  to  reconsider  the 
safefy  and  effectiveness  of  these  devices 
(Ref.  13).  At  the  October  1995  meeting, 
the  Panel  considered  a  new  list  of 
generic  device  names  and 
identifications.  FDA  asked  for  scientific 
and  clinical  input  on  important  design, 
manufacture,  and  use  characteristics  of 
these  devices  (Ref.  7).  After 
presentations  by  FDA-invited  guest 
speakers,  industry,  and  professional 
societies,  the  Panel  reviewed  the 
background  materials  on  these  devices 
and  made  suggestions  about  appropriate 
testing  requirements  for  each. 

The  individual  devices  used  for  IVF/ 
ET,  such  as  oocyte  retrieval  needles, 
reproductive  media,  labware,  and  ET 
catheters,  each  perform  a  part  of  a 
multistaged  procedure.  The  ultimate 
success  of  the  assisted  reproduction 
procedure  (pregnancy)  depends  on  the 
safefy  and  eJEfectiveness  of  each 


individual  medical  device  used,  as  well 
as  operating  procedures  within  the  IVF 
clinic  and  patient  selection/exclusion 
criteria.  The  1988  and  1995  Panels 
agreed  that  premarket  approval  is  not 
necessary  to  provide  reasonable 
assurance  of  the  safefy  and  effectiveness 
of  the  individual  medical  devices  used 
for  IVF/ET. 

In  accordance  with  section  513(f)  of 
the  act  and  §  860.134,  based  on  new 
information  with  respect  to  the  device, 
FDA,  on  its  own  initiative,  is  proposing 
to  reclassify  the  following 
instrumentation  for  assisted 
reproduction:  (1)  Needles;  (2)  catheters; 
(3)  accessories;  (4)  microtools;  (5) 
micropipette  fabrication  instruments;  (6) 
micromanipulators  and  microinjectors; 
(7)  labware;  (8)  water  and  water 
purification  systems;  and  (9) 
reproductive  media  and  supplements, 
from  class  m  to  class  II  when  intended 
for  the  uses  specified  below  in  the 
device  description  section. 
Additionally,  in  accordance  with 
section  513(f)  of  the  act  and  S  860.134, 
based  on  new  information  with  respect 
to  the  device,  FDA,  on  its  own  initiative, 
is  proposing  to  reclassify  the  assisted 
reproduction  microscopes  and 
microscope  accessories  from  class  III  to 
class  I  when  intended  to  enlarge  images 
of  gametes  or  embryos.  Furthermore, 
FDA  is  proposing  to  exempt  assisted 
reproduction  microscopes  and 
microscope  accessories  used  for  IVF  and 
related  assisted  reproduction 
procedures  from  premarket  notification 
requirements. 

Consistent  with  the  act  and  the 
regulation,  and  because  the  Panel  had 
been  consulted  earlier  in  the  process 
and  offered  input  on  appropriate  design 
and  test  requirements.  FDA  did  not  refer 
the  proposed  reclassification  back  to  the 
Panel  for  its  recommendation  on  the 
requested  change  in  classification. 

n.  Device  Descriptioiis  ' 

The  following  is  a  list  of  medical 
devices,  with  thefr  respective 
identifications,  covered  by  this 
reclassification.  It  is  important  to  note 
tlj^t  these  requirements  apply  only  to 
products  that  are  intended  for  use  in 
assisted  reproduction.  General  purpose 
devices  (e.g.,  incubators,  freezers,  and 
water  purification  systems),  which  are 
not  intended  for  use  in  assisted 
reproduction,  are  not  subject  to  the 
regulatory  controls  described  later  in 
this  proposed  rule. 

1.  Assisted  reproduction  needles: 
Assisted  reproduction  needles  are 
devices  used  to  either  obtain  gametes 
fiom  the  body,  or  introduce  gametes. 
zygote(s),  preembryo(s),  and/or 
embryp(s)  into  the  bpdy.  This  generic 
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type  of  device  may  include  a  single  or 
double  lumen  needle  and  component 
parts,  including  needle  guides  such  as 
those  used  with  ultrasound. 

2.  Assisted  reproduction  catheters: 
Assisted  reprodviction  catheters  are 
devices  used  to  introduce  or  remove 
gametes.  zygote(s),  preembryo(s),  and/or 
embryo(s)  into  or  from  the  body.  This 
generic  type  of  device  may  include 
catheters,  cannulae,  introducers, 
dilators,  sheaths,  and  component  parts. 

3.  Assisted  reproduction  accessories: 
Assisted  reproduction  accessories  are  a 
group  of  devices  used  during  assisted 
reproduction  procedures,  in  conjimction 
with  assisted  reproduction  needles  and/ 
or  assisted  reproduction  catheters  to 
aspirate,  incubate,  infuse,  and/or 
maintain  temperature.  This  generic  type 
of  device  may  include: 

(a)  Powered  aspiration  pumps,  used  to 
provide  low  flow,  intermittent  vacuum 
for  the  aspiration  of  eggs  (ova). 

(b)  Syringe  pumps  (powered  or 
manual),  used  to  activate  a  syringe  to 
infuse  or  aspirate  small  volmnes  of  fluid 
during  assisted  reproduction 
procedures. 

(c)  Collection  tube  warmers,  used  to 
maintain  the  temperature  of  egg  (oocyte) 
collection  tubes  at  or  near  body 
temperature.  A  dish/plate/microscope 
stage  warmer  is  a  device  used  to 
maintain  the  temperature  of  the  egg 
(oocyte)  during  manipulation. 

(d)  Embryo  incubators,  used  to  store 
and  preserve  gametes  and/or  embryos  at 
or  near  body  temperature. 

(e)  Cryopreservation  instrumentation 
and  devices,  used  to  contain,  freeze,  and 
maintain  gametes  and/or  embryos  at  an 
appropriate  freezing  temperature. 

4.  Assisted  reproduction  microtools: 
Assisted  reproduction  microtools  are 
pipettes  or  other  devices  used  in  the 
laboratory  to  denude,  micromanipulate, 
hold  or  transfer  human  gametes,  or 
embryos  for  assisted  hatching. 
intracytoplasmic  sperm  injection  (ICSI), 
embryo  biopsy,  or  other  assisted 
reproduction  methods,  including 
preimplantation  diagnosis. 

5.  Assisted  reproduction  micropip0tte 
fabrication  instruments:  Assisted 
reproduction  nricropipette  fabrication 
devices  are  instruments  intended  to 
pull,  bevel,  or  forge  a  micropipette  or 
needle  for  ICSI,  FVF.  or  other  similar 
procedures. 

6.  Assisted  reproduction 
micromanipulators  and  microinjectorsr. 
Assisted  reproduction 
micromanipulators  are  devices  intended 
to  control  the  p>osition  of  an  assisted 
reproduction  microtool.  Assisted 
reproduction  microinjectors  include  any 
device  intended  to  control  aspiration  or 


expulsion  of  the  contents  of  an  assisted 
reproduction  microtooL 

7.  Assisted  reproduction  labware: 
Assisted  reproduction  labware  consists 
of  laboratory  equipment  or  supplies 
intended  to  prepare,  store,  manipulate, 
or  transfer  hiusan  gametes  or  embryos 
for  IVF  or  other  assisted  reproduction 
techniques.  These  include  syringes.  IVF 
tissue  culture  dishes.  IVF  tissue  culture 
plates,  pipette  tips,  dishes,  plates,  and 
other  vessels  that  come  into  physical 
contact  with  gametes,  embryos,  or  tissue 
culture  media. 

8.  Assisted  reproduction  water  and 
water  purification  systems:  Assisted 
reproduction  water  purification  systems 
are  devices  intended  to  generate  high 
quality  sterile,  pyrogen-free.  distilled, 
deionized  water  for  reconstitution  of 
media  used  for  aspiration,  incubation, 
transfer  or  storage  of  gametes  or 
embryos  for  IVF  or  other  assisted 
reproduction  procedures.  They  may  also 
be  intended  as  the  final  rinse  for 
labware  or  other  assisted  reproduction 
devices  that  will  contact  the  gametes  or 
embryos.  This  device  also  includes 
bottled  water  that  is  specifically 
intended  for  reconstitution  of  media 
used  for  aspiration,  incubation,  transfer 
or  storage  of  gametes  or  embryos  for  IVF 
or  other  assisted  reproduction 
procedures. 

9.  Reproductive  media  and 
supplements:  Reproductive  media  ad 
supplements  are  products  that  are  used 
for  assisted  reproduction  procedures. 
Media  include  liquid  and  powder 
vOTsions  of  carious  substances  that  come 
in  direct  physical  contact  with  human 
gametes  or  embryos  (including  oil  used 
to  cover  the  media)  for  the  purposes  of 
preparation,  maintenance,  transfer  or 
storage,  and  supplements  include 
specific  reagents  added  to  media  to 
enhance  specific  properties  of  the  media 
(e.g.,  proteins,  sera,  antibiotics,  etc). 

10.  Assisted  reproduction 
microscopes  and  microscope 
accessories:  Assisted  reproduction 
microscopes  and  microscope  accessories 
(excludiiig  microscope  stage  warmers, 
which  are  classified  under  Assisted 
Reproduction  Accessories)  are  optical 
instruments  used  to  enlarge  intiages  of 
gametes  or  embryos.  Variation  of 
microscopes  and  microscope  accessories 
used  for  diese  purposes  would  include 
phase  contrast  microscopes, 
fluorescence  microscopes,  dissecting 
microscopes,  and  inverted  stage 
microscopes. 

HL  Propoeed  Ewrl— ifiratinin 

FDA  is  proposing  that  assisted 
reproduction:  (1)  Needles;  (2)  catheters; 
(3)  accessories;  (4)  microtools;  (5) 
micropipette  fabrication  instruments;  (S) 


micromanipulators  and  microinjectors; 
(7)  labwue;  (8)  water  and  water 
purification  systems;  and  (9) 
reproductive  media  and  supplements; 
with  the  intended  uses  specified  in 
section  n  of  this  document,  be 
reclassified  frnm  class  m  to  class  U. 
FDA  believes  that  class  n,  with  the 
following  special  controls,  would 
provide  reasonable  assurance  of  the 
safety  and  efiiactivensss  of  these  devices: 
(1)  The  MEA  (see  Davidson  et  al..  1988 
(Ref.  4);  May,  1996  (Ref.  10));  (2) 
endotoxm  testing  {see  Nagata  and 
Shirakawa,  1996;  and  United  States 
Pharmacopeia  (USP),  23d  ed.  (Ref.  10)); 
(3)  design  specifications:  (4)  labeling;  (5) 
clinical  studies;  and  (6)  volimtary 
standards  (College  of  American 
Pathologists  (CAP)  Reproductive 
Laboratory  Accreditation  Program  (Ref. 
16),  Society  for  Assisted  Reproductive  ,^ 
Technology  (SART,  Refs.  22  through 
31)).  In  addition,  FDA  is  developing  a 
policy  addressing  regulation  of  tissue 
culture  media  for  a  variety  of  in  vivo 
applications,  including  assisted 
reproduction.  Guidance  for  performance 
and  labeling  of  such  products,  based  on  . 
diffiaring  claims,  is  being  evaluated  with 
input  from  industry.  For  general  claims, 
it  is  expected  that  minimum 
performance  data  (based  on  toxicologic, 
microbiologic,  and  chemical  studies) 
will  be  required.  More  specific  clinical 
claims  will  require  additional  data. 

FDA  alsd  proposes  that  assisted 
reproduction  microscopes  and 
microscope  accessories  used  for  IVF  and 
related  assisted  reproduction 
procedures  be  reclassified  from  class  III 
to  class  I.  FDA  believes  that  class  I 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices. 
Furthermore,  FDA  is  proposing  to 
exempt  assisted  reproduction 
microscopes  and  microscope  accessories 
from  premarket  notification 
requirements. 

IV.  Risks  to  Health 

Because  the  inception  of  IVF  and 
related  ART  procedures  in  the  early 
1980'8.  a  wealth  of  literature  regarding 
the  safety  and  effectiveness  of  this 
technology  has  become  available  (Refe. 
1.  5.  6,  8,  11. 18,  20,  22  through  30.  35, 
37.  and  38).  The  long  histray  of  use  of 
devices  for  assisted  reproduction  and 
the  large  amount  of  published  literature 
have  demonstrated  that  the  potential 
risks  from  use  of  these  devices  are  now 
well-known  and  extensively 
docimiented.  The  following  is  a 
summary  of  the  overall  general  potential 
risks  that  may  be  associated  with  the 
use  of  assisted  reproduction  devices  to 
the  gametes  or  embryo  and  the  patient, 
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including  background  information,  and 
identification  of  the  general  or  special 
controls  that  FDA  believes  address  each 
risk.  The  risks  may  or  may  not  apply  to 
each  individual  device.  Risks  to  health 
with  the  devices  mentioned  in  section  II 
of  this  document  may  involve  trauma  or 
damage  to  the  patient  (see  discussion 
below),  to  gametes  or  embryos. 

A.  Gamete  or  Embryo  Damage 

Gamete  or  embryo  damage  could 
occur  which  would  render  them  viable 
but  damaged,  or  nonviable.  This  could 
occur  with  the  knowledge  of  the 
gynecologist,  so  that  affected  gametes  or 
embryos  would  not  be  used  in  the 
procedures,  or  without  the  knowledge  of 
the  gynecologist,  in  which  case 
damaged  or  nonviable  gametes  or 
embryos  could  be  used  in  assisted 
reproductive  procedures.  This  could 
result  in  cycles  lost  or  potential 
development  of  damaged  embryos, 
which  may  result  in  later  loss  of 
pregnancy  or  congenital  defects. 
Nevertheless,  if  recommended  testing 
procedures  are  followed,  there  is 
reasonable  assurance  that  the  risk  of 
damage  to  gametes  or  embryos  is  small. 
The  assisted  reproduction  devices  most 
likely  to  present  this  risk  are  assisted 
reproduction  needles,  assisted 
reproduction  catheters,  assisted 
reproduction  accessories,  assisted 
reproduction  microtools,  assisted 
reproduction  micromanipulators  and 
microinjectors,  and  reproductive  media 
and  supplements.  The  special  controls 
for  these  devices  that  would  mitigate 
this  risk  would  be  the  MEA,  device 
sterilization  validation,  water  quality 
testing,  design  specifications,  labeling, 
and  voluntary  standards  (in  which 
techniques  for  using  these  devices  are 
described). 

B.Pain 

The  incidence  of  pain  or  discomfort 
associated  with  assisted  reproduction 
procedures  has  been  estimated  at  0  to 
11.6  percent  (Refs.  2  and  9),  depending 
on  the  specific  procedure  or  part  of  the 
procedure  being  done.  Typically  it  is 
associated  with  percutaneous 
abdominal  needle  piuicture  for  oocyte 
retrieval,  and  it  may  be  tolerable  to  the 
patient.  In  the  event  that  the  pain  is 
intolerable,  it  may  be  mitigated  by  the 
use  of  local  anesthetic.  The  assisted 
reproduction  devices  most  likely  to 
present  this  risk  are  assisted 
reproduction  needles  and  assisted 
reproduction  catheters.  The  special 
controls  for  these  devices  that  would 
mitigate  this  risk  would  be  labeling 
(specifically,  instructions  for  use), 
design  specifications,  and  voluntary 


standards  (in  which  techniques  for 
using  these  devices  are  described). 

C.  Hematuria 

The  incidence  of  hematuria  has  been 
estimated  at  0.4  to  13.3  percent  (Refs.  2, 
9,  19,  34,  and  39).  This  may  occur  due 
to  the  aspiration  needle  penetrating  a 
filled  bladder,  and  it  may  be 
accompanied  by  extravasation  of  urine 
or  transient  dysuria.  These  are  short- 
term  problems  that  typically  resolve 
spontaneously  within  24  hours.  The 
assisted  reproduction  devices  most 
likely  to  present  this  risk  are  assisted 
reproduction  needles  and  assisted 
reproduction  catheters.  The  special 
controls  for  these  devices  that  would 
mitigate  this  risk  would  be  labeling 
(specifically,  instructions  for  use), 
design  specifications  and  voluntary 
standards  (in  which  techniques  for 
using  these  devices  are  described). 

D.  Infection  (Uterine.  Urinary  Tract 
Infection  (UTI).  Exacerbation  of  Pelvic 
Inflammatory  Disease  (PID).  and 
Cystitis) 

The  incidence  of  infection  occurring 
as  a  consequence  of  an  assisted 
reproduction  procediue  has  been 
estimated  at  0.5  to  6.9  percent  (Refs.  2. 
9. 19.  34.  and  39).  If  a  needle  puncture 
traverses  the  bladder,  cystitis  is  a 
possible  sequela.  Infection  may  be 
introduced  via  needle  puncttue,  or  the 
use  of  any  contaminated  (imsterile) 
device,  as  well  as  by  lack  of  adherence 
to  strict  sterile  technique.  For  these 
reasons,  antibiotics  are  prophylactically 
administered.  These  complications  can 
also  be  minimized  with  close  attention 
to  sterile  technique  and  careful 
screening  for  preexisting  active  or  latent 
pelvic  infections.  The  assisted 
reproduction  devices  most  likely  to 
present  this  risk  are  assisted 
reproduction  needles,  assisted 
reproduction  catheters,  assisted 
reproduction  accessories,  assisted 
reproduction  microtools,  assisted 
reproduction  micromanipulators  and 
microinjectors.  and  reproductive  media 
and  supplements.  The  special  controls 
for  these  devices  that  would  mitigate 
this  risk  would  be  the  MEA.  endotoxin 
testing,  device  sterilization  validation, 
water  quality  testing,  design 
specifications,  labeling,  and  voluntary 
standards  (in  which  techniques  for 
using  these  devices  an  described). 

E.  Bleeding 

The  incidence  of  bleeding  during 
assisted  reproduction  procedures  hias 
been  estimated  at  3.5  to  17  percent 
(Refs.  2. 9. 19. 34.  and  39).  and  typically 
is  associated  with  transvaginal  oocyte 
retrieval  or  trauma  secondary  to 


insertion  of  a  catheter  through  the 
cervix.  Bleeding  can  usually  be  easily 
controlled  with  direct  pressure.  The 
assisted  reproduction  devices  most 
likely  to  present  this  risk  are  assisted 
reproduction  needles  and  assisted 
reproduction  catheters.  The  special 
controls  for  these  devices  that  would 
mitigate  this  risk  would  be  design 
specifications,  labeling,  and  voluntary 
standards  (in  which  techniques  for 
using  these  devices  are  described). 

F.  Puncture  of  Blood  Vessels,  Uterus,  or 
Bowel 

The  incidence  of  inadvertent 
puncture  of  intra-  or  retro-abdominal 
structures  is  estimated  at  0.2  to  5.1 
percent  for  blood  vessels,  0.9  to  1.9 
percent  for  bowel,  and  1.9  to  2.6  i>ercent 
for  the  uterus  (Refs.  2.  9, 19.  34,  and  39). 
This  can  occur  during  oocyte  retrieval 
procedures  and  is  most  often  due  to 
incorrect  needle  placement  or   . 
inadequate  knowledge  of  pelvic  and 
abdominal  anatomy  by  the  operator. 
Incidence  of  these  complications  is 
minimized  with  increasing  experience 
of  the  operator.  Should  any  of  these 
adverae  events  occur,  surgical  correction 
may  be  necessary  to  avoid  further 
complications.  The  assisted 
reproduction  devices  most  likely  to 
present  this  risk  are  assisted 
reproduction  needles  and  assisted 
reproduction  catheters.  The  special 
controls  for  these  devices  that  would 
mitigate  this  risk  would  be  design 
specifications,  labeling,  and  voluntary 
standards  (in  which  techniques  for 
using  these  devices  are  described). 

G.  Other  (Ectopic  Pregnancy,  Multiple 
Gestation,  or  Chromosomal  and 
Congenital  Abnormalities) 

Ectopic  pregnancy,  multiple  gestation, 
or  chromosomal  and  congenital 
abnormalities  are  also  risks  of  assisted 
reproduction  procedures,  though  not 
specifically  related  to  any  device. 
Rather,  the  occurrence  of  these  events  is 
related  more  to  the  inherent  risk  of 
assisted  reproduction  procediues  in 
general,  patient  factors,  and  the  specific 
clinical  practices  employed. 
Nevertheless,  special  controls  of 
labeling  and  voluntary  standards  will 
help  to  ensure  that  the  user  includes 
appropriate  patient  education  that 
informs  patients  of  these  risks  as  well  as 
the  specific  procediues  to  be  performed 
and  devices  to  be  used. 

SART  collects  data  from  all  of  its 
members  annually  on  success  rates  and 
the  incidence  of  adverse  events  such  as 
those  listed  above.  According  to  SART's 
1996  report  (Ref.  30),  the  incidence  of 
ectopic  pregnancy  following  assisted 
reproduction  procedures  has 
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consistently  remained  in  the  range  of 
0.6  to  1.3  percent  of  all  transfers 
performed  (approximately  4  percent  of 
established  pregnancies)  in  the  United 
States  for  several  years.  This  is 
somewhat  higher  than  the  incidence  of 
ectopic  pregnancies  (around  1.7 
percent)  in  the  general  U.S.  population 
(Ref.  15).  The  increased  incidence  of 
ectopic  pregnancy  following  FVF 
procedures  correlates  strongly  with 
tubal  damage,  which  is  a  major  cause  of 
infertility  in  IVF  patients.  Other 
potential  but  less  substantiated  causes 
of  ectopic  pregnancy  include  the  use  of 
clomiphene,  or  ET  techniques  that  use 
high  intrauterine  positioning  of  the 
catheter  tip  (near  the  tubal  ostium)  or 
large  amounts  of  fluid.  Heterotopic 
(simultaneous  intrauterine  and 
extrauterine)  pregnancies  are  also  a 
known  complication  following  assisted 
reproductive  procedures  (Ref.  33)  with 
an  estimated  incidence  of  up  to  1.4 
percent  of  pregnancies  in  IVF  patients, 
compared  to  the  general  population's 
rate  of  0.003  to  0.038  percent  (Ref.  31). 
Risk  factors  for  this  complication  also 
include  tubal  pathology  and 
replacement  of  multiple  embryos,  as 
well  as  the  other  previously  mentioned 
factors.  Early  transvaginal  sonography 
has  greatly  improved  the  ability  to 
detect  ectopic  or  heterotopic 
pregnancies  with  nearly  100  percent 
sensitivity  and  specificity.  The  assisted 
reproduction  devices  most  likely  to 
present  this  risk  are  assisted 
reproduction  needles  and  assisted 
reproduction  catheters.  The  special 
controls  for  these  devices  that  would 
mitigate  this  risk  would  be  design 
specifications,  labeling,  and  voluntary 
standards  (in  which  techniques  for 
using  these  devices  are  described). 

Multiple  gestation  is  the  most 
common  complication  of  assisted 
reproductive  procedures,  and  it  is 
obviously  related  to  the  number  of 
embryos  transferred  per  procedure  or 
cycle,  as  well  as  the  efficiency  of 
implantation  at  a  particular  IVF  fiacility. 
In  the  general  U.S.  population,  twinning 
occurs  in  about  1.2  percent  of  deliveries, 
and  triplets  constitute  0.01  to  0.02 
percent.  The  incidence  of  twins 
following  assisted  reproductive 
procedures  ranges  from  about  20  to  35 
percent,  and  2  to  6  percent  for  triplets 
or  higher  order  births.  (Refs.  27  through 
30).  Risks  associated  with  multiple 
gestation  include  increased  chance  of 
prematiuity,  increased  perinatal 
morbidity  and  mortality,  and  increased 
maternal  risks  such  as  gestational 
hypertension  (Ref.  1).  These  risks  are 
not  related  per  se  to  the  medical  devices 
used  in  accomplishing  the  procedure. 


but  the  practice  of  implanting  multiple 
embryos  to  maximize  the  chance  of 
achieving  pregnancy.  Various 
approaches  to  dealing  with  this  problem 
have  been  suggested,  including  limiting 
the  number  of  transferred  zygotes  or 
embryos  to  three  or  four, 
cryopreservation  techniques  for 
preserving  extra  zygotes  or  embryos  for 
future  use,  and  selective  embryo 
reduction  techniques.  Early 
ultrasonographic  monitoring  of  IVF 
patients  provides  the  best  method  for 
documenting  and  following  multiple 
gestation  pregnancies  in  order  to  best 
treat  these  patients. 

SART  estimates  with  its  data  from 
1996  (Ref.  30)  that  the  incidence  of  birth 
defects  is  between  1.8  to  2.7  percent  of 
neonates,  which  approximate  those  seen 
in  the  general  U.S.  population  (Ref.  3), 
especially  when  adjusted  for  maternal 
age.  Because  the  incidence  of  these 
abnormalities  increased  with  maternal 
age,  this  rate  would  be  expected  due  to 
the  advanced  age  of  many  IVF  patients. 
This  one  factor  accoiuits  for  most 
abnormalities,  although  other  potential 
pwocedure-related  causes  could  be 
defects  induced  through  ovulation 
stimulation,  in  vitro  manipulations  of 
gametes,  or  the  lack  of  elimination  of 
abnormal  gametes  via  normal  biological 
mechanisms. 

V.  Summary  of  Reasons  for 
Reclassification 

FDA  believes  that  the  instrumentation 
for  assisted  reproduction:  (1)  Needles; 
(2)  catheters;  (3)  accessories;  (4) 
microtools;  (5)  micropipette  fabrication; 
(6)  micromanipulators  and 
microinjectors;  (7)  labware;  (8)  water 
and  water  purification  systems;  and  (9) 
reproductive  media  and  supplements 
should  be  classified  into  class  II  because 
special  controls,  in  addition  to  general 
controls,  can  provide  reasonable 
assurance  of  the  safety  and  efiectiveness 
of  the  devices,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance.  FDA  believes 
that  general  controls  alone  are  not 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and  e^ectiveness 
of  these  devices. 

FDA  believes  that  assisted 
reproduction  microscopes  and 
microscope  accessories  should  be 
classified  into  class  I  because  general 
controls  would  provide  reasonable 
assurance  of  safety  and  effectiveness. 
Furthermore,  FDA  is  proposing  to 
exempt  assisted  reproduction 
microscopes  and  microscope  accessories 
used  for  IVF  and  related  assisted 
reproduction  procedures  from 
premarket  notification  requirements. 
These  devices  do  not  have  a  significant 


history  of  false  or  misleading  claims  or 
risks  associated  with  their  inherent 
characteristics  such  as  device  design  or 
materials.  In  addition,  the 
characteristics  of  these  devices 
necessary  for  their  safe  and  effective 
performance  are  well  established. 

VI.  Summary  of  Data  Upon  Which  the 
Reclassification  is  Based 

The  number  of  FVF  and  other  assisted 
reproduction  procedures  performed 
aimually  in  the  United  States  has  grown 
considerably  in  recent  years.  In  1994. 
the  most  recent  year  from  which 
statistics  are  available,  about  33,000  IVF 
cycles  were  initiated,  with 
approximately  9,500  live-birth 
deliveries  (Ref.  30). 

Success  rates  for  standard  IVF 
procedures  have  increased  somewhat 
between  1991  and  1994,  from  about  15 
to  21  percent  per  cycle  initiated  (see 
Table  1),  while  tubial  transfer  techniques 
such  as  GIFT  and  zygote  intrafallopian 
transfer  (ZIFT)  have  somewhat  higher 
success  rates  in  the  range  of  28  percent 
(Refs.  27  through  30).  These  include 
micromanipulation  techniques  such  as 
ICSI,  which  is  successful  in  treating 
male  factor  infertility,  and  assisted 
hatching.  No  consensus  exists  as  to  the 
explanation  for  the  difference  in  success 
rates,  but  these  techniques  do  reflect 
different  patient  populations  and 
diagnostic  categories.  About  250  ART 
programs  report  data  to  a  registry  of 
SART  (Ref.  30),  published  annually  in 
Fertility  and  Sterility  (Refs.  22  through 
30).  Data  reporting  is  mandatory  for 
SART  membership,  and  it  is  believed 
that  most  programs  in  the  United  States 
doing  ART  are  reporting  their  data  to 
SART. 

Adverse  outcomes,  such  as  ectopic 
pregnancy,  pregnancy  loss,  stillbirth, 
and  structural  or  functional  anomalies, 
have  remained  steady  over  the  period  of 
1991  to  1994.  Ectopic  pregnancy  rates 
are  about  1.5  to  4.0  percent  of 
established  pregnancies,  or  0.6  to  1.3 
percent  of  ET's  done.  Pregnancy  loss, 
most  of  which  occurs  during  the  first 
trimester,  has  remained  around  20 
percent.  Stillbirths  comprise 
approximately  1  percent  of  clinical 
pregnancies  established,  and  congenital 
anomalies  make  up  approximately  2 
percent  of  neonatal  outcomes.  The 
incidence  of  prematurity  was  not 
recorded.  The  incidence  of  multiple 
gestations,  a  common  feature  of  ART. 
was  recorded,  with  60  to  67  percent 
(depending  on  the  particular  ART 
technique  used)  of  births  being 
singleton  deliveries,  about  29  percent  of 
births  being  twin  gestations,  about  5 
percent  being  triplet  gestations,  and  less 
than  1  percent  of  multiple  births  being 


Federal  Register  /  Vol.  62,  No.  171  /  Thursday,  September  4,  1997  /  Proposed  Rules  46691 


quadruplets  or  greater  (Refs.  27  through 
30). 

The  potential  health  benefit  to  be 
derived  from  the  use  of  assisted 
reproductive  devices  is  considerable. 
Infertility,  defined  as  the  inability  to 
become  pregnant  within  1  year,  is 
common  in  the  United  States  today. 
Estimates  range  from  8.5  percent  to  14 
percent  in  couples  over  30  years  of  age. 
IVF,  an  assisted  reproductive  technique 
wherein  oocytes  are  retrieved  from  the 
ovaries  and  fertilized  extracorporeally 
with  subsequent  embryo  replacement 


Cycles  Initiated' 

IVF 

GIFP 

2IFP 

Combination 

Frozen  ET^ 

Donor  Oocytes 

Total  Delivenes 
Number  of  Programs 


(Ref.  1),  was  developed  to  treat 
infertility.  In  1981,  Elizabeth  Carr 
became  the  first  child  bom  in  the 
United  States  using  IVF  technology 
(Norfolk.  VA).  Since  then,  the  number  of 
IVF  clinics  in  the  United  States  has 
grown  so  that  today  approximately  250 
specialized  FVF  clinics  report  their 
results  to  the  SART  regisfry.  The  use  of 
these  devices  and  their  associated 
techniques  provides  the  chance  for 
restoration  of  reproductive  function  to 
those  who  would  otherwise  remain 

Table  1  .—ART  Success  Rates^ 


infertile  (Ref.  25).  Many  advances  have 
been  made  in  assisted  reproductive 
technology  over  the  past  two  decades 
which  have  permitted  treatment  for 
more  patients,  including  the  ability  to 
place  oocyte  aspiration  needles 
transvaginally  under  ultrasonic 
guidance.  This  increases  the  ease  and 
accuracy  of  the  procedure  and  decreases 
procedure  time  and  patient  discomfort 
It  also  decreases  or  avoids  risks 
associated  with  general  anesthesia  and 
laparotomy  or  laparoscopy. 


1991 


1992 


1993 


24,671  (15.2) 
5,452  (26.6) 
2,104  (19.7) 
714  (19.3) 
4,838(11.1) 
1.107(25.6) 

5,699 
215 


29,404  (16.8) 
5,767  (26.3) 
1.993  (22.8) 
791  (27.9) 
5,814  (13.9) 
2.032(31.3) 

7.366 
249 


33.543  (18.3) 
4,992  (28.1) 
1,792  (24.4) 
882  (27.8) 
6,869  (13.3) 
2.766  (30.2) 

8.741 
267 


1994 


33,700  (20.7) 

4,214  (28.4) 

926  (29.1) 

550(29.7) 

7.046  (15.4) 

3.119(46.8) 

9.573 
249 


Table  2.— ART  Adverse  EvE^f^s^ 


1991 


1992 


Ectopic  Pregnancies^ 

IVF 

GIFT 

ZIFT 

ComtMnation 
Frozen  ET 
Donor  Oocytes 

Pregnancy  Loss  (%  of  dlnical  pregnandes) 

IVF 
GIFT 

ZIFT 

Combination 
Frozen  ET 
Donor  Oocytes 

StillMrths  (%  of  dlnicai  pragnanci— ) 

IVF 

GIFT 

ZIFT 

Combination 

Frozen  ET 

Donor  Oocytes 

Anomalies* 

IVF 

GIFT 

ZIFT 

ComtMiation 

Frozen  ET 

Donor  Oocytes 


1993 


1994 


223  (5.8) 

272  (4.9) 

288  (4.4) 

246  (3.9) 

44  (2.9) 

61  (3.6) 

61  (4.0) 

45(3.2) 

20  (4.5) 

20  (3.9) 

13  (2.8) 

9  (3.1) 

10  (4.5) 

10  (3.9) 

15  (5.3) 

6(2.7) 

28(2.2) 

2(3.2) 

10  (5.0) 

17(1.5) 

Hfi 

NR 

NR 

NR 

20 

20 

10 

19 

22 

22 

20 

22 

10 

16 

20 

16 

30 

17 

20 

16 

10 

16 

20 

15 

23 

25 

20 

19 

OS 

1.0 

•1 

1.1 

1.4 

1.0 

0.6 

1.1 

1i) 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

OA 

0 

NR 

NR 

57  (1.5) 

109(1.9) 

164  (2.3) 

174  (2.7) 

17(1.1) 

41  (2.4) 

19  (1.2) 

26(1.8) 

4(0.8) 

14  (2.5) 

20(2.8) 

7(2.4) 

NR 

NR 

NR 

26(2.1) 

1(2.0) 

0  (0.0) 

32(3.1) 

NR 

5  (0.8) 

NR 

18(1.7) 

34(2.6) 

sfer ;  ET  « 

embryo  transfer. 

^  See  references  26  through  29. 

^  In  parentheses  >=  %  delivenes  per  retrieval. 

'GIFT  -  gamete  intrafallopian  transfer;  ZIFT 


*  In  parentheses  -  %  of  established  pregnancies 

*  NR  «  none  reported. 
'  In  parentheses  -  defects/1 00  neonates. 


zygote  intrafallopian  transfer;  ET 
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These  data  compare  to  recent  ectopic 
pregnancy  rates  of  approximately  1.7 
percent  of  all  pregnancies  (Ref.  15). 
overall  (preclinical,  clinical,  and 
stillbirth)  pregnancy  loss  rates  of 
approximately  25  percent  (Ref.  1),  and 
an  Incidence  of  anomalies  (congenital 
defects)  of  approximately  2  percent  of 
all  births  in  the  general  U.S.  population 
(Ref.  3). 

Vn.  Special  Controls 

The  following  special  controls  are 
proposed  for  the  assisted  reproduction 
devices  being  proposed  for 
reclassiHcation  into  class  II.  These  must 
be  addressed,  where  appropriate,  in  any 
510(k)  premarket  notification  submitted 
to  FDA. 

A.  Guidance  Document 

FDA  plans  to  develop  a  guidance 
document  that  would  address  the 
following: 

1.  Mouse  Embryo  Assay  (Davidson  et 
al..  1988  (Ref.  4);  May,  J.  V.,  1996 
(Ref.10)) 

The  MEA  should  be  used  for  toxicity 
and  functionality  testing  of  reproductive 
media,  labware,  and  other  devices 
coming  into  contact  with  gametes  and/ 
or  embryos  (Refs.  4  and  10).  The 
rationale  for  requiring  this  test  as  a 
special  control  for  class  11  assisted 
reproduction  devices  is  that  it  is  a  good 
surrogate  indicator  of  potential  toxicity 
of  materials  used  in  assisted 
reproduction  devices  to  gametes  and/or 
embryos.  Both  one-cell  and  two-cell 
assays  are  used,  and  these  are  identical 
except  that  one-cell  embryos  are  flushed 
from  the  mouse  oviduct  earlier  than 
two-cell  embryos.  There  are  advantages 
to  either  test.  Some  believe  that  a  two- 
cell  MEA  is  preferable  because  it  assures 
that  one  is  testing  a  viable  cleaving 
embryo  from  the  onset.  If  cleaving  does 
not  proceed  to  the  expanding  or 
hatching  blastocyst  stage,  then  the  test 
material  is  suspect  for  toxicity  to  the 
embryo.  A  one-cell  MEA  may  not  be  as 
reassuring  because  lack  of  cleavage  may 
be  due  either  to  embryo  toxicity  or  to  an 
intrinsically  compromised  embryo.  The 
two-cell  MEA  is  also  easier  to  use 
because  of  timing  of  oviductal  flushing 
and  the  fact  that  the  embryos  release 
easily  from  their  mass  of  cumulus  cells. 
Others  believe  that  one-cell  embryos  are 
more  sensitive  to  toxic  conditions  and 
better  represent  the  actual  conditions  of 
IVF  and  embryo  development  than  the 
two-cell  embryo.  Whether  a  one-cell  or 
two-cell  MEA  is  used,  the  bioassay 
should  duplicate,  as  closely  as  possible, 
the  procedures  used  for  human  IVF, 
including  the  acquisition,  maintenance, 
culture,  transfer  (relocation),  and 


cryopreservation  of  embryos  (Refs.  4 
and  10).  FDA  will  not  dictate  to  the 
manufacturer  which  MEA  should  be 
used  during  the  manufacture  of  a 
particular  product,  or  even  whether  any 
MEA  is  used.  Rather,  if  the  MEA  is 
used,  the  manufacturer  should  provide 
clear  information  to  the  user  about  how 
the  assay  was  performed  and  the  assay 
results,  both  on  the  label  and  in  the 
labeling.  If  no  MEA  is  used,  then  this 
information  must  also  be  clearly 
provided  to  the  user. 

2.  Endotoxin  Testing  (Nagata  and 
Shirakawa.  1996  (Ref.  14);  USF.  23d  ed., 
1995  (Ref.  36)) 

The  rationale  for  requiring  endotoxin 
testing  as  a  special  control  for  class  II 
assisted  reproduction  devices  is  that  it 
will  provide  a  mechanism  for  ensuring 
that  devices  coming  into  contact  with 
gametes,  embryos,  and/or  the  patient 
have  been  tested  for  levels  of  endotoxin 
released  from  gram-negative  bacteria, 
which  is  the  major  pyrogen  of  concern. 
Of  primary  concern,  endotoxin  can  be 
haixnful  to  embryos  and  thus  potentially 
affect  development  of  the  embryo, 
implantation,  and  pregnancy  rates  (Ref. 
14).  An  established  USP  endotoxin 
assay  using  the  limulus  amebocyte 
lysate  (LAL)  test  (Ref.  36)  must  be 
performed  on  any  device,  including 
needles,  catheters,  labware,  water 
(including  bottled  water  or  water 
purification  systems),  and  media. 

3.  Sterilization  Validation 

The  rationale  for  requiring 
sterilization  validation  as  a  special 
control  for  class  Q  assisted  reproduction 
devices  is  that  it  Mrill  provide  a 
mechanism  for  ensuring  that  devices 
coming  into  contact  with  gametes  and/ 
or  embryos  are  sterile  to  a  sterility 
assurance  level  (SAL)  of  10-*. 
Established  sterilization  validation 
testing  must  be  performed  on  all  devices 
according  to  American  Association 
Medical  Instrumentation  (AAMI) 
guidelines. 

4.  Water  Quality  (May.  J.  V..  1996  (Ref. 
10)) 

The  rationale  for  requiring  this  test  as 
a  special  control  for  class  II  assisted 
reproduction  devices  is  that  water 
quality  is  critically  important  to 
successful  assisted  reproductive 
technology  procedures  (Ref.  10).  Water 
used  to  reconstitute  reproductive  media 
and  to  wash  and  rinse  labware,  whether 
generated  in-house  using  purification 
systems  or  obtained  in  bottled  form 
from  vendors,  should  be  sterile, 
pyrogen-free,  type  I  reagent  grade  (CAP 
or  American  Society  for  Testing 
Materials  (ASTM))  or  greater.  Water 


purification  systems  typically  can 
generate  even  purer  water  with 
increased  resistivity  (18  megohm) 
relative  to  type  I  water.  For  general 
laboratory  use,  type  II  and  higher  can  be 
used.  Any  item  coming  into  contact 
with  human  gametes  or  embryos  should 
have  a  final  rinse  with  type  I  water  or 
better.  As  stated  earlier,  general  purpose 
water  purification  systems,  not  intended 
for  use  in  assisted  reproduction,  will  not 
be  afiiected  by  this  proposed  rule. 

5.  Design  Specifications 

Particular  design  specifications  may 
be  identified  for  each  type  of  device  that 
assure  minimally  acceptable  standards. 
The  rationale  for  including  design 
specifications  as  a  special  control  for 
class  II  assisted  reproduction  devices  is 
that  it  will  help  to  reduce  the  incidence 
of  adverse  events  such  as  bleeding,  pain, 
or  perforation  that  could  be  due  to 
suboptimal  device  design.  For  example, 
assisted  reproduction  needles  may  he 
specified  to  be  16  to  18  gauge,  22  to  23 
centimeters  long.  45  to  60  degree 
beveled  stainless  steel  and  sterile  to 
assure  safe  and  adequate  access  to 
ovarian  follicles. 

6.  Labeling 

Specific  labeling  that  identifies  the 
intended  use.  indication  for  use.  . 
contraindications,  precautions, 
warnings,  and  instructions  for  use  will 
be  required.  The  rationale  for  including 
labeling  as  a  special  control  for  class  II 
assisted  reproduction  devices  is  that  it 
will  ensure  that  devices  are  used 
properly,  that  the  user  is  adequately 
informed,  that  the  intended  use  of  the 
device  is  clearly  understood,  imd  that 
claims  by  the  manufacturer  do  not 
exceed  the  intended  use  of  the  device. 
For  instance,  assisted  reproduction 
catheters  will  require  labeling  that 
specifies  its  intended  use  as  "For 
transvaginal  retrieval  of  oocytes,"  or 
"For  delivery  of  embryos  into  the 
fallopian  tube."  Labeling  will  also 
indicate  whether  a  one-cell  or  two-cell 
MEA,  or  no  assay  at  all.  was  performed. 

7.  Clinical  Studies  • 

Certain  device  designs  may  not 
conform  to  conventional  configurations 
used  in  assisted  reproduction  today, 
e.g.,  a  specially-configured  ET  catheter. 
Although  the  device  designs  envisioned 
for  this  special  control  do  not  raise  new 
types  of  safety  and  effectiveness ' 
questions,  additional  testing  may  be 
necessary  to  validate  clinical 
performance. 
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B.  Voluntary  Standards  (CAP) 
Reproductive  Laboratory  Accreditation 
Program  (Ref.  15).  SART,  Refs.  22 
through  31))    ■ 

The  rationale  for  including  voluntary 
standards  by  CAP  and  SART  as  a  special 
control  for  class  II  assisted  reproduction 
devices  is  that  these  organizations  have 
already  identified  many  important 
standards  regarding  various  aspects  of 
assisted  reproduction,  including 
recommended  tests  and  equipment,  as 
well  as  acceptable  techniques  in  the  use 
of  many  assisted  reproduction  devices. 
Voluntary  standards  issued  by 
individual  laboratories,  and  both  CAP 
and  SART,  address  many  aspects  of  the 
use  of  these  devices  for  assisted 
reproduction  techniques,  including 
water  quality,  type  of  laboratory 
equipment  to  be  used,  and  various 
quality  control  techniques  including 
MEA  previously  identified  (Refs.  10. 11. 
16.  21.  37.  and  38).  For  example,  CAP 
conducts  comprehensive  inspections  of 
reproductive  laboratories  for  quaUty 
assurance  and  control  measures, 
specimen  (sperm,  oocytes,  and  embryos) 
handling  and  processing, 
documentation,  equipment,  reagents, 
personnel,  glassware  washing, 
communications,  and  laboratory  safety 
(Ref.  16).  SART  publishes  guidelines  for 
human  embryology  and  andrology 
laboratories  (Ref.  31),  and  maintains  an 
annually  updated  data  base  from  all  of 
its  members  (the  great  majority  of  IVF 
programs  in  the  United  States  have 
membership  in  SART)  on  all  assisted 
reproduction  procedures  conducted  in 
the  United  States  (Refs.  22  through  30). 
Statistics  on  the  total  numbers  of  ART 
procedures  are  kept,  including  IVF. 
GIFT.  ZIFT,  donated  oocytes.  frt>zen 
ET's,  and  micromanipulation 
procedures  (e.g..  ICSI.  subzonal  sperm 
insertion,  assisted  hatching).  Outcome 
data  on  total  numbers  of  clinical 
pregnancies,  deliveries,  and  multiple 
gestations,  as  well  as  adverse  events 
such  as  ectopic  pregnancy,  abortion, 
stillbirth,  and  congenital  abnormalities 
are  gathered. 

Significant  available  Uterature  has 
established  the  reasonable  safety  and 
efi^ectiveness  of  assisted  reproduction 
devices,  and  the  potential 
complications.  In  addition,  the 
preexisting  recommendations  (Ref.  16) 
already  put  in  place  by  CAP 
Reproductive  Laboratory  Accreditation 
Program  and  SART  (Refs.  22  through  31) 
provide  excellent  and  comprehensive 
guidelines  on  the  proper  use  of  these 
devices  and  data  reporting  required  by 
its  members. 

FDA  believes  that  general  controls 
and  the  special  controls  proposed  for 


these  devices  are  sufficient  to  provide 
reasonable  assurance  that  these  devices 
are  safe  and  efi^ective  for  their  intended 


use. 
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IX.  Proposed  EfiEective  Date 

The  agency  proposes  that  any  final 
rule  based  on  this  proposal  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 

X.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
pioposed  ruie  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 


(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)). 
Executive  Order  1 2866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  these 
devices  from  class  III  to  class  II  and 
class  I  will  relieve  all  manufacturers  of 
the  device  of  the  cost  of  complying  with 
the  premarket  approval  requirements  in 
section  515  of  the  act  (21  U.S.C.  360e). 
Because  reclassification  will  reduce 
regulatory  costs  with  respect  to  this 
device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  Commissioner 
of  Food  and  Drugs  therefore  certifies 
that  this  proposed  rule,  if  issued,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  proposed  rule 
will  not  impose  costs  of  Si 00  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate,  and  therefore  a  summary 
statement  of  analysis  under  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

Xn.  Submission  of  Comments 

Interested  persons  may,  on  or  before 
December  3, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  8M 

Medical  devices. 

Th'jrefore,  under  the  F'xleral  Food, 
Drug,  and  Cosmetic  Act  and  uAder 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  884  be  amended  as  follows: 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  360,  360c,  360e,  360j, 
371). 

2.  Subpart  G,  consisting  of 

§§  884.6100  through  884.7000  is  added 
to  read  as  follows: 

Subpart  O— Assisted  Reproduction  Devices 

Sm. 

884.6100    Assisted  reproduction  needles. 
884.6200    Assisted  reproduction  catheters. 
884.6300     Assisted  reproduction  accessories. 
884.6400     Assisted  reproduction  microtools. 
884.6500    Assisted  reproduction 

micropipette  fabrication  instruments. 
884.6600     Assisted  reproduction 

micromanipulators  and  microiniectors. 
884.6700    Assisted  reproduction  labware. 
884.6800    Assisted  reproduction  water  and 

water  purification  systems. 
884.6900    Reproductive  media  and 

supplements. 
884.7000    Assisted  reproductive 

microscopes  and  microscope  accessories. 

Subpart  G — Assisted  Reproduction  Devices 

$884.6100    Assisted  reproduction  needles. 

(a)  Identification.  Assisted 
reproduction  needles  are  devices  used 
to  obtain  gametes  or  introduce  gametes, 
zygote(s),  preembryo(s),  and/or 
embryo(s)  into  the  body.  This  generic 
type  of  device  may  include  a  single  or 
double  lumen  needle  and  component 
parts,  including  needle  guides  such  as 
those  used  with  ultrasound. 

(b)  Classification.  Class  II  (special 
controls)  (premarket  notification 
guidance  and  voluntary  standards). 

§884.6200    Assisted  reproduction 
catheters. 

(a)  Identification.  Assisted 
reproduction  catheters  are  devices  used 
to  introduce  or  remove  gametes, 
zygote(s),  preembryo(s),  and/or 
embryo(s)  into  or  from  the  body.  This 
generic  type  of  device  may  include 
catheters,  cannulae,  introducers, 
dilators,  sheaths,  and  component  parts. 

(b)  Classification.  Class  II  (special 
controls)  (premarket  notification 
guidance  and  volimtary  standards). 

$884.6300    Assisted  reproduction 
accessories. 

(a)  Identification.  Assisted 
reproduction  accessories  are  a  group  of 
devices  used  during  assisted 
reproduction  procedures,  in  conjunction 
with  assisted  reproduction  needles  and/ 
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or  assisted  reproduction  catheters,  to 
aspirate,  incubate,  infuse,  and/or 
maintain  temperature.  This  generic  type 
of  device  may  include: 

(1)  Powered  aspiration  pumps,  used 
to  provide  low  flow,  intermittent 
vacuum  for  the  aspiration  of  eggs  (ova). 

(2)  Syringe  pumps  (poweredor 
manual),  used  to  activate  a  syringe  to 
infuse  or  aspirate  small  volumes  of  fluid 
during  assisted  reproduction 
procedures. 

(3)  Collection  tube  warmers,  tised  to 
maintain  the  temperature  of  egg  (oocyte) 
collection  tubes  at  or  near  body 
temperatiu«.  A  dish/plate/microscope 
stage  warmer  is  a  device  used  to 
maintain  the  temperature  of  the  egg 
(oocyte)  during  manipulation. 

(4)  Embryo  incubators,  used  to  store 
and  preserve  gametes  and/or  embryos  at 
or  near  body  temperature. 

(5)  Cryopreservation  instrumentation 
and  devices,  used  to  contain,  freeze  and 
maintain  gametes  and/ or  embryos  at  an 
appropriate  freezing  temperature. 

(b)  Classification.  Class  n  (special 
controls)  (premarket  notification 
guidance  and  voluntary  standards). 


S  884.6400 

microtools. 


Assisted  reproduction 


(a)  Identification.  Assisted 
reproduction  microtools  are  pipettes  or 
other  devices  used  in  the  laboratory  to 
denude,  micromanipulate,  hold  or 
transfer  human  gametes  or  embryos  for 
assisted  hatching,  intracytoplasmic 
sperm  injection  (ICSI),  embryo  biopsy  or 
other  assisted  reproduction  methods, 
including  preimplantation  diagnosis. 

(b)  Classification.  Class  II  (special 
controls)  (premarket  notification 
guidance  and  voluntary  standards). 

$884.6500    Assisted  reproduction 
micropipette  fabrication  instruments. 

(a)  Identification.  Assisted 
reproduction  micropipette  fabrication 
devices  are  instruments  intended  to 
pull,  bevel,  or  forge  a  micropipette  or 
needle  for  intracj^oplasmic  sperm 
injection  (ICSI),  in  vitro  fertilization 
(IVF),  or  other  similar  procediu'es. 

(b)  Classification.  Class  U  (special 
controls)  (premarket  notification 
guidance  and  voluntary  standards). 

$884.6600   Assisted  reproduction 
micromanipulators  and  microin)ectors. 

(a)  Identification.  Assisted 
reproduction  micromanipulators  are 
devices  intended  to  control  the  position 
of  an  assisted  reproduction  microtool. 
Assisted  reproduction  microinjectors 
are  any  device  intended  to  control 
aspiration  or  expulsion  of  the  contents 
of  an  assisted  reproduction  microtool. 

(b)  Classification.  Class  II  (special 
controls). 


$884.6700    Assisted  reproduction  labware. 

(a)  Identification.  Assisted 
reproduction  labware  consists  of 
laboratory  equipment  or  supplies 
intended  to  prepare,  store,  manipulate, 
or  transfer  human  gametes  or  embryos 
for  in  vitro  fertilization  (IVF)  or  other 
assisted  reproduction  techniques.  These 
include  syringes.  IVF  tissue  culture 
dishes,  IVF  tissue  culture  plates, 
pippette  tips,  dishes,  plates,  and  other 
vessels  that  come  into  physical  contact 
with  gametes,  embryos  or  tissue  culture 
media. 

(b)  Classification.  Class  II  (special 
controls). 

$  884.6800    Assisted  reproduction  water 
and  water  purification  systems. 

(a)  Identification.  Assisted 
reproduction  water  purification  systems 
are  devices  specifically  intended  to 
generate  high  quality  sterile,  pyrogen- 
free,  distilled,  deionized  water  for 
reconstitution  of  media  used  for 
aspiration,  incubation,  transfer  or 
storage  of  gametes  or  embryos  for  ijt 
vitro  fertilization  (FVF)  or  other  assisted 
reproduction  procedures.  It  may  also  be 
intended  as  the  final  rinse  for  labware 
or  other  assisted  reproduction  devices 
that  will  contact  the  gametes  or 
embryos.  This  also  includes  bottled 
water  ready  for  reconstitution  available 
frvm  a  vendor  that  is  specifically 
intended  for  reconstitution  of  media 
used  for  aspiration,  incubation,  transfer 
or  storage  of  gametes  or  embryos  for  IVF 
or  other  assisted  reproduction 
procedures. 

(b)  Classification.  Class  n  (special 
controls). 

$884.6900    Reproductive  media  and 
supplements.' 

(a)  Identification.  Reproductive  media 
and  supplements  are  products  that  are 
used  for  assisted  reproduction 
procedures.  Media  include  liquid  and 
powder  versions  of  various  substances 
that  come  in  direct  physical  contact 
with  human  gametes  or  embryos 
(including  water,  or  oil  used  to  cover 
the  media)  for  the  purposes  of 
preparation,  maintenance,  transfer  or 
storage,  and  supplements  are  specific 
reagents  added  to  media  to  enhance 
specific  properties  of  the  media  (e.g.. 
proteins,  sera,  antibiotics,  etc.). 

(b)  Classification.  Class  11  (special 
controls)  (premarket  notification 

.guidance  and  voluntary  standards). 

$884.7000    Assisted  reproductWe 
microecopes  and  microscope  accessories, 
(a)  Identification.  Assisted 

reproduction  microscopes  and 
microscope  accessories  (excluding 
microscope  stage  warmers,  which  are 


classified  under  Assisted  Reproduction 
Accessories)  are  optical  instruments 
used  to  enlarge  images  of  gametes  or 
embryos.  Variations  of  microscopes  and 
accessories  used  for  these  purposes 
would  include  phase  contrast 
microscopes,  fluorescence  microscopes, 
dissecting  microscopes,  and  inverted 
stage  microscopes. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

Dated:  August  26, 1997. 

D.  B.  Bnriington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  97-23449  Filed  9-2-97;  8:45  am] 

BOIMQ  CODE  4ia»-(H-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcament 

30  CFR  Part  934 

[ND-032-FOR;  Amendment  Na  XXN] 

Nortt)  Dakota  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  revision  to  a 
previously  proposed  amendment  to  the 
North  Dakota  regulatory  program 
(hereinafter,  the  "North  Dakota 
program")  under  the  Siuface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revision  for  North 
Dakota's  proposed  rules  pertain  to 
individual  civil  penalties.  The  ' 

amendment  is  intended  to  revise  the 
North  Dakota  program  to  be  consistent 
with  thiB  corresponding  Federal 
regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  September 
19. 1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  revision  to  the  proposed 
amendment,  the  proposed  amendment, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
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amendment  by  contacting  OSM's  Casper 

Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Room  2128.  Casper, 
Wyoming  82601-1918,  Telephone: 
(307)  261-6550,  Internet: 
gpadgett@osmre.gov 

James  R.  Deutsch,  Director,  Reclamation 
Division,  Public  Service  Commission, 
Bismarck,  North  Dakota  58505-0480, 
Telephone:  (701)  328-2400 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett.  Telephone:  (307)  261- 

6550. 

SUPPtEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  14,  1980, 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendments  can  be  found  at  30  CFR 
934.15.  934.16,  and  934.30. 

n.  Proposed  Amendment 

By  letter  dated  April  12, 1995,  North 
Dakota  submitted  a  proposed 
amendment  to  its  program  (amendment 
No.  XXII,  administrative  record  No.  ND- 
W-1)  pursuant  to  SMCRA.  (30  U.S.C. 
1201  et  seq.)  North  Dakota  submitted 
the  proposed  amendment  in  response  to 
the  required  program  amendments  at  30 
CFR  934.16(y)  and  (z). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  2, 
1995  Federal  Register  (60  FR  21484), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  ND-W-04).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  conunent 
period  ended  on  June  1,  1995. 

During  its  review  of  the  proposed 
amendment,  OSM  identified  concerns 
and  notified  North  Dakota  of  the 
concerns  by  letter  dated  August  28, 
1995  (administrative  record  No.  ND-W- 
12).  North  Dakota  responded  in  a  letter 
dated  October  19. 1995. 

Subsequently,  on  July  30, 1997,  OSM 
notified  North  Dakota  by  telephone  of 
an  additional  concern  (administrative 
record  No.  ND-W-17).  In  response. 
North  Dakota  proposed  a  revision  to  its 


proposed  coal  exploration  regulations  at 
North  Dakota  Administrative  Code 
(NDAC)  43-02-001  (administrative 
record  No.  ND-W-18). 

Specifically,  North  Dakota  proposes  to 
further  revise  its  proposed  regulations  at 
NDAC  43-02-01  dealing  with 
individual  civil  penalties,  firom:  "any 
director,  officer,  or  agent  of  such 
corporation  who  willfully  and 
knowingly  authorized  or  carried  out 
such  violation  *  *   *."  (emphasis 
added);  to:  "any  director,  officer,  or 
agent  of  such  corporation  who  willfully 
or  knowingly  authorized  or  carried  out 
such  violation  *   *   *"  (emphasis 
added).  The  only  change  is  that  the 
word  "and"  would  be  replaced  by  the 
word  "or."  According  to  North  Dakota, 
the  intent  of  the  resulting  requirement 
in  North  Dakota's  regulations  at  NDAC 
43-02-01  is  that  it  would  then  be 
consistent  with  the  requirement  in 
North  Dakota's  statute  at  NDCC  38- 
12.1-08.  upon  which  the  requirement  in 
North  Dakota's  regulations  is  based. 

m.  labile  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  material  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
revision  to  the  proposed  amendment 
satisfies  the  applicable  program  criteria 
of  30  CFR  732.15.  If  the  revision  and  the 
amendment  are  deemed  adequate,  they 
will  become  part  of  the  North  Dakota 
program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review).  . 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 


applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  govenunental  entity  or  the 
private  sector. 
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List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  27, 1997. 

RbsmU  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

(FR  Doc.  97-23423  Filed  9-3-97;  8:45  am) 

BMJJNO  OOOE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CQOO6-07-OO4] 

Rm2115-AE47 

Drawbridge  Operation  Regulation  for 
tlM  Minnesota  River 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  proposes 
removing  the  24  hour  advance  notice 
requirement  bora  the  regulation 
governing  operation  of  drawbridges  over 
the  Minnesota  River  between  the  mouth 
and  LeSueur,  MN.  This  action  is  being 
taken  to  update  the  regulation  to  reflect 
existing  conditions  and  to  ensure  the 
reasonable  needs  of  navigation  are  met 
The  change  will  require  drawbridges  on 
that  reach  of  the  river  to  open  on 
demand  in  accordance  with  the  general 
drawbridge  operating  regulations  imder 
33  CFR  117  Subpart  A. 

DATES:  Comments  must  be  received  on 
or  before  November  3, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Director,  Western  Rivers  Operations 
(ob).  Eighth  Coast  Guard  District,  1222 
Spruce  Street,  St.  Louis,  MO  63103- 
2832,  Attention:  Bridge  Administrator. 
Comments  may  also  be  delivered  to 
Room  2.107f  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (314)  539- 
3900,  extension  378. 

The  Bridge  Branch,  Director  Western 
Rivers  Operations,  maintaiim  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  the  public  docket 
and  the  docket  will  be  available  for 
inspection  or  copying  in  room  2.107f  at 
the  above  address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Director  Western  Rivers 
Operations.  314-539-3900,  extension 
378. 


SUPPt-EMENTARY  INFORMATKM: 
Request  for  Comments 

The  Coast  Guard  encourage  interested 
persons  to  particiate  in  this  rulemaking 
by  submitting  written  data,  views,  or 
arguments.  The  Coast  Guard  is  soliciting 
comments  on  the  regulation  change 
until  November  3, 1997.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposal  in  view  of  the 
comments. 

The  Coast  Guared  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Bridge 
Administrator  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  the  time 
and  place  aiuiounced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  proposed  change  will  ensure  the 
regulation  reflects  fovorable  existing 
drawbridge  operating  practices. 
Coordination  between  the  Coast  Guard, 
waterway  users  and  owners  of  the  only 
affected  drawbridge  at  Savage,  MN,  Mile 
14.3  on  the  Minnesota  River,  have 
resulted  in  the  bridge  being  operated  in 
a  manner  that  meets  the  needs  of  both 
navigation  and  the  railroad.  (All  written 
correspondence  regarding  this 
coordination  is  available  in  the  public 
docket).  Operation  of  the  Savage 
Drawbridge  will  revert  to  the  existing 
general  drawbridge  regulations  found  in 
33  CFR,  117  Subpart  A,  i.e.  it  will  open 
on  demand.  Approval  of  this  proposal 
will  eliminate  an  obsolete  and 
undesirable  drawbridge  regulation  and 
ensure  continued  favorable  drawbridge 
operation  practices. 

DiscuMion  of  Chaiige 

This  proposed  rule  will  remove  the 
requirement  in  33  CFR  117.663, 
paragraph  (a),  that  cxurenUy  requires 
river  traffic  to  provide  24  hours  advance 
notice  for  drawbridge  operation.  All 
bridges  below  (downstream  of)  LeSueur, 
MN  will  now  operate  imder  the  general 
bridge  requirements  found  in  33  CFR 
117  Subpart  A,  i.e.  will  have  to  open 
upon  demand.  The  only  bridge  that  wall 
be  affected  is  the  railroad  drawbridge  at 
Savage,  MN.  The  proposed  rule  will 
maintain  the  existing  language  in  the 
second  paragraph  of  33  CFR  117.663 
stating  that  the  drawrs  of  bridges  above 
LeSueur,  MN  need  not  be  opened  for  the 
passage  of  vessels. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
under  section  6(a)(3)  of  that  order.  It  has 
been  exempted  firom  review  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uimecessary. 
The  proposed  rule  afl^ects  one 
drawbridge  and  is  not  expected  to 
significantiy  alter  the  day-to-day 
activities  of  any  businesses. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  change,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
govenunental  jurisdictions  v^th 
populations  of  less  than  50,000.  Because 
the  proposed  rule  affects  only  one 
drawbridge  and  requires  the  bridge  to 
open  upon  demand,  the  Coast  Guard 
expects  the  impact  of  this  change  to  be 
minimal.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
change,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (See  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it 

CoUection  of  Infonnatimi 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Federalisin 

-* 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  detennined  that  this  change  does 
not  have  sufficient  tederalism 
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implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  reviewed  the 
enviroiunental  impact  of  this  proposed 
rule  and  concluded  that  under  section 
2.B.2e(32)  of  COMDTINST  M16475.1B, 
this  proposed  change  is  categorically 
excluded  from  further  environmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  not  to  have  significant  effect 
on  the  environment.  A  "Categorical 
Exclusion  Determination"  is  available 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  §  499;  49  CFR  1.46;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Section  117.663  is  revised  to  read 
as  follows: 

f  117.663    Minnesota  River. 

The  draws  of  bridges  above  LeSueur, 
MN  need  not  be  opened  for  the  passage 
of  vessels. 

Dated:  August  21 ,  1997. 
T.W.  Towah, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc.  97-23442  Filed  9-3-97;  8:45  ami 
HUJNQ  COOC  4«1»-14-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  416 
[BPO-831-P1 
RIN  0938-AH15 

Medicare  Program;  Adjustment  in 
Payment  Amounts  for  New  Technology 
Intraocular  Lenses 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  in  regulations  a  process  under 
which  interested  parties  may  request, 
with  respect  to  a  class  of  new 
technology  intraocular  lenses  (lOLs),  a 


review  of  the  appropriateness  of  the 
current  payment  amount  for  lOLs 
furnished  by  Medicare-participating 
ambulatory  surgical  centers. 

The  rule  implements  section  141(b)  of 
the  Social  Security  Act  Amendments  of 
1994,  which  requires  us  to  develop  and 
implement  this  process. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  November  3, 1997. 
ADDRESSES:  Mail  written  conunents  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
831-P,  P.O.  Box  26688,  Baltimore,  MD 
21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington.  DC  20201,  or 
Room  C5-09-26,  7500  Seciuity 

Boulevard.  Baltimore.  MD  21244- 

1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  BPD83lP@hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments.  Electronically  submitted 
comments  will  be  available  for  public 
inspection  at  the  Independence  Avenue 
address  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-831-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  EX],  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  docunvent.  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docimients,  or  enclose  your  Visa  or 
Master  Card  nxunber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 


512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-iq  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathaleen  Ahem,  (410)  786-4515. 

SUPPt-EMENTARY  INFORMATION: 

I.  Background 

A .  Payment  for  Ambulatory  Surgical 
Center  Facility  Seivices 

Section  1832(a)(2)(F)(i)  of  the  Social 
Security  Act  (the  Act)  provides  that 
benefits  under  the  Medicare 
supplementary  medical  insiAance 
program  (Part  B)  include  services 
furnished  in  connection  with  surgical 
procedures  that,  under  section 
1833(i)(l)(A)  of  the  Act,  are  specified  by 
us  and  are  performed  on  an  inpatient 
basis  in  a  hospital  but  that  also  can  be 
performed  safely  on  an  ambulatory  basis 
in  an  ambulatory  surgical  center  (ASC) 
or  in  a  hospital  outpatient  department. 
To  participate  in  the  Medicare  program 
as  an  ASC,  a  facility  must  meet  the 
standards  specified  under  section 
1832(a)(2)(F)(i)  of  the  Act  and  42  CFR 
416.25  ("Basic  requirements").  Oiu 
regulations  at  42  CFR  part  416  contain 
the  coverage  and  payment  rules  for 
services  furnished  by  Medicare- 
participating  ASCs. 

Section  1833(i)(2)(A)  of  the  Act 
authorizes  us  to  pay  ASCs  a 
prospectively-determined  rate  for 
facility  services.  "Facility  services" 
means  services  that  are  furnished  in 
conjunction  with  covered  surgical 
procedures  performed  in  an  ASC.  or  in 
a  hospital  on  an  outpatient  basis. 
Section  416.61  sets  forth  included  and 
excluded  facility  services.  ASC  facility 
services  payment  rates  represent  our 


Federal  Register  /  Vol.  62,  No.  171  /  Thursday.  September  4.  1997  /  Proposed  Rules  46699 


estimate  of  a  flair  fee  that  takes  into 
account  the  costs  incurred  by  ASCs 
generally  in  furnishing  facility  services 
in  connection  with  performing  a 
surgical  procedure.  ASC  payment  rates 
do  not  include  physician  fees  and  other 
medical  items  and  services,  such  as 
laboratory  services  or  prosthetic 
devices,  for  which  separate  payment 
may  be  authorized  under  other 
provisions  of  the  Medicare  program. 
However,  an  intraocular  lens  (lOL)  is 
included  as  an  ASC  facility  service 
under  section  1833(i)(2)(A)(iii)  of  the 
Act. 

Payment  for  ASC  facility  services  is 
subject  to  the  usual  Medicare  Part  B 
deductible  and  coinsurance 
requirements.  Therefore,  participating 
ASCs  are  paid  80  percent  of  the 
prospectively-determined  rate  adjusted 
for  regional  wage  variations.  The 
beneficiary  pays  a  coinsurance  amount 
equal  to  20  percent  of  the  wage-adjusted 
ASC  facility  fee. 

CunenUy.  the  Medicare  program 
covers  approximately  2,300  procedures 
performed  in  an  ASC.  We  assign  to  each 
procedure  one  of  eight  standard 
payment  rates.  Collectively,  the 
procedures  assigned  a  particidar 
payment  rate  constitute  an  ASC 
payment  group.  The  current  payment 
group  rates  follow: 

(koup  1— $312 
Group  2— $419 
Group  3— $479 
Group  4— $591 
Group  5— $674 
Group  6 — $785 
Group  7 — $935 
Group  8 — $923 

All  procedures  within  a  payment  group 
are  paid  the  same  rate,  adjusted  for 
geographic  wage  variation.  (A  detailed 
discussion  of  the  ASC  payment 
methodology  and  rate-setting 
procedures  is  set  forth  in  the  final  notice 
published  in  the  Federal  Register  on 
February  8, 1990,  entiUed  "Revision  of 
Ambulatory  Surgery  Center  Payment 
Rate  Methodology"  (55  FR  4526).) 

A  ninth  payment  group  allotted 
exclusively  to  extracorporeal  Shockwave 
lithotripsy  services  was  established  in 
the  notice  with  comment  period 
published  December  31, 1991  (56  FR 
67666).  The  decision  in  American 
Lithotripsy  Society  V.  Sullivan,  785  F. 
Supp.  1034  (D.D.C.  1992),  prohibits  us 
from  paying  for  these  services  under  the 
ASC  benefit  at  this  time.  Extracorporeal 
Shockwave  lithotripsy  payment  rates  are 
the  subject  of  a  separate  document,  and 
a  proposed  notice  was  published 
October  1, 1993  (58  FR  51355). 


B.  Payment  for  Intraocular  Lenses 
Furnished  in  an  Ambulatory  Surgical 
Center 

At  the  inception  of  the  ASC  benefit  on 
September  7. 1982.  Medicare  paid  80 
percent  of  the  reasonable  charge  for 
lOLs  supplied  for  insertion  conciirrent 
with  or  following  cataract  surgery 
performed  in  an  ASC.  Section  4063(b)  of 
the  Omnibus  Budget  and  Reconciliation 
Act  of  1987  (OBRA  1987)  (Pub.  L.  100- 
203).  enacted  on  December  22, 1987, 
amended  section  1833(i)(2)(A)  of  the 
Act  to  mandate  that  we  include 
payment  for  an  lOL  furnished  by  an 
ASC  for  insertion  during  or  following 
cataract  surgery  as  part  of  the  ASC 
facility  fee  rather  than  paying  for  the 
lOL  separately,  in  addition  to  the 
facility  fee.  Payment  included  in  the 
fecility  fee  for  an  lOL  must  be 
reasonable  and  related  to  the  cost  of 
Requiring  the  class  of  lOL  involved. 

Thus,  for  services  furnished  beginning 
March  12, 1990,  which  was  the  effective 
date  of  the  final  notice  published  in  the 
Federal  Register  on  February  8, 1990, 
entiUed  "Revision  of  Ambulatory 
Surgery  Center  Payment  Rate 
Methodology"  (55  FR  4526),  Medicare 
included  payment  for  an  lOL  in 
payment  group  6  and  payment  group  8, 
the  tMTo  payment  groups  that  include 
lOL  insertion  procedures.  The 
Physicians'  Current  Procedural 
Terminology  (CPT)  codes  for  groups  6 
and  8  and  their  descriptors  follow: 

Payment  Group  6 

CPT  code  66985 — Insertion  of 
intraocular  lens  prosthesis  (secondary 
implant),  not  associated  with  concurrent 
cataract  removal. 

CPT  code  66986 — Exchange  of 
intraocular  lens.  (This  CPT  code  was 
first  listed  in  CPT  1992;  we  added  it  to 
the  ASC  list  effective  January  30, 1992.) 

Payment  Group  8 

CPT  code  66983 — Intracapsular 
cataract  extraction  with  insertion  of 
intraocular  lens  prosthesis  (one  stage 
procedure). 

CPT  code  66984 — Extracapsular 
cataract  removal  with  insertion  of 
intraocular  lens  prosthesis  (one  stage 
procedure),  manual  or  mechanical 
technique  (eg,  irrigation  and  aspiration 
or  phacoemulsification). 

Initially,  we  set  the  payment  amoimt 
for  lOLs  at  $200.  We  did  not  categorize 
lOLs  into  different  classes  for  the 
reasons  discussed  below.  The  $200 
allowance  applied  to  any  lOL  furnished 
for  surgical  insertion  by  an  ASC. 

Our  identification  of  $200  as  the 
appropriate  amount  of  payment  for  an 
lOL  was  influenced  by  the  Office  of 


Inspector  General's  (OIG's)  finding  that 
ASCs  were  able  to  negotiate  an  average 
lOL  price  of  $200,  and  that  discounts  in 
unknown  amounts  were  available  to 
other  ASCs.  (See  Medicare  Certified 
Ambulatory  Surgical  Centers,  Cataract 
Surgery  Costs  and  Related  Issues,  OAI- 
09-88-00490,  published  March  1988. 
Copies  can  be  obtained  from  the  OfBce 
of  Inspector  General,  Department  of 
Health  and  Human  Services,  (415)  556- 
0675.) 

In  Outpatient  Ophthalmic  Surgery 
Society,  Inc.  v.  Shalala,  No.  90-0305 
(D.D.C.  January  31, 1994),  the  court 
rejected  both  argiunents  that  were 
mounted  in  a  challenge  to  the  $200  lOL 
pajrment  amount.  The  court  deferred  to 
our  reliance  on  the  OIG  study  as  the 
basis  for  determining  the  lOL  payment 
amount  and  upheld  oW  determination 
that  there  is  no  medical  justification  to 
recognize  different  classes  of  lOLs. 

Section  4151(c)(3)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  1990)  (Pub.  L.  101-508).  enacted 
on  November  5,  1990.  froze  the  lOL 
payment  amoimt  at  $200  for  lOLs 
furnished  by  ASCs  in  conjunction  with 
surgery  performed  during  the  period 
be^nning  November  5, 1990  and  ending 
December  31, 1992.  We  continued 
pajring  an  lOL  allowance  of  $200  from 
January  1, 1993  through  December  31, 
1993. 

Section  13533  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  1993) 
(Pub.  L.  103-66),  enacted  on  August  10, 
1993,  mandated  that  payment  for  an  lOL 
furnished  by  an  ASC  be  equal  to  $150 
beginning  January  1, 1994  through 
December  31,  1998. 

n.  Provisioiis  of  This  Proposed  Rale 

A.  Requirement  for  Review  of  Payment 
for  New  Technology  Intraocular  Lenses 

On  October  31, 1994.  the  Congress 
passed  the  Social  Security  Act 
Amendments  of  1994  (SSAA  1994) 
(Pub.  L.  103-432).  Section  141(b)  of 
SSAA  1994  requires  us,  not  later  than  1 
year  after  the  date  of  enactment  (that  is, 
by  October  31,  1995),  to  develop  and 
implement  a  process  under  which 
interested  parties  may  request,  with 
respect  to  a  class  of  new  technology 
lOLs,  a  review  of  the  appropriateness  of 
the  payment  amount  provided  for  lOLs 
furnished  by  ASCs  under  section 
1833(i)(2)(A)(iii)  of  the  Act.  Since 
January  1, 1994,  the  payment  amount     - 
for  lOLs  furnished  by  ASCs  under 
section  1833(i)(2)(A)(iii)  of  the  Act  has 
been  $150. 

Section  141(b)(1)  of  SSAA  1994 
stipulates  that  an  lOL  may  not  be  treated 
as  a  new  technology  lOL  vmless  it  has 
been  approved  by  the  Food  and  Drug 
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Administration  (FDA).  Section  141(b)(2) 
of  SSAA  1994  requires  that,  in 
determining  whether  to  provide  a 
payment  adjustment,  we  take  into 
account  whether  use  of  the  lOL  is  likely 
to  result  in  reduced  risk  of 
intraoperative  or  postoperative 
complication  or  trauma,  accelerated 
postoperative  recovery,  reduced 
induced  astigmatism,  improved 
postoperative  visual  acuity,  more  stable 
postoperative  vision,  or  any  other 
comparable  clinical  advantages. 

Section  141(b)(3)  of  SSAA  1994 
requires  that  we  publish  at  least 
annually  a  list  of  the  requests  received 
for  review  of  the  appropriateness  of  the 
lOL  payment  amount  with  respect  to  a  . 
new  technology  lOL.  We  must  provide 
a  30-day  conunent  period  on  the  lOLs 
that  are  the  subject  Cif  the  requests  for 
review.  Within  90  days  of  the  close  of 
the  comment  period,  we  must  publish  a 
notice  of  the  determinations  made  with 
respect  to  the  appropriateness  of  the  lOL 
payment  amount  for  the  lOLs  for  which 
a  review  was  requested.  Any  adjustment 
of  the  lOL  payment  amount  (or  payment 
limit)  for  a  particular  lOL  or  class  of 
lOLs  that  we  determine  is  warranted 
would  be  effective  not  later  than  30  days 
following  publication  of  the  final  notice 
of  our  determination. 

Implementation  of  section  141(b)  of 
SSAA  1994  requires  three  principal 
policy  decisions: 

•  Identification  of  a  class  or  classes  of 
new  technology  lOLs. 

•  Determination  of  whether  the 
ciurent  lOL  payment  amount  is 
appropriate  for  an  lOL  identified  as 
belonging  to  a  class  of  new  technology 
lOU. 

•  Identification  of  the  payment 
adjustment  to  be  applied  if  the  current 
payment  amount  is  found  to  be 
inappropriate. 

In  the  sections  that  follow,  we  discuss 
the  factors  that  led  us  to  the  process  that 
is  the  subject  of  this  proposed  rule.  We 
welcome  comments  on  tbe  options 
selected  and  rejected,  and  on  potential 
alternatives  not  considered. 

B.  Identification  of  a  Class  of  New 
Technology  Intraocular  Lenses 

1.  Distinguishing  Among  Classes  of 
Intraocular  Lenses 

In  order  to  prepare  the  final  notice 
entitied  "Revision  of  Ambulatory 
Surgery  Center  Payment  Rate 
Methodology"  (55  FR  4526)  that  was 
published  in  the  Federal  Register  on 
February  8,  1990.  we  sought  supporting 
documentation  that  would  justify 
pricing  lOLs  according  to  lOL  type  or 
"class,"  and  that  would  establish  the 
basis  for  distinguishing  among  different 


types  of  lOLs,  such  as  placement  of  the 
lOL  within  the  eye,  either  as  anterior 
chamber  or  posterior  chamber  lOLs;  or 
the  style  of  the  lOL,  either  single-piece 
or  multi-piece;  or  characterization  of  the 
lOL  as  "advanced  technology." 

On  February  22. 1989,  the  FDA 
advised  us  in  a  letter  that  its  premarket 
approval  review  process  determined 
whether  lOLs  were  "safe  and  effective" 
not  by  comparing  lOLs  wdth  one 
another,  but  by  comparing  them  with  a 
set  of  historical  lOL  data  known 
collectively  as  the  "grid."  The  FDA 
noted  that  no  additional  labeling  or 
advertising  claims  of  the  superiority  of 
one  lOL  (or  type  of  lOL)  over  another 
had  been  approved  at  that  time;  that  is. 
medical  benefits  of  one  lOL  or  type  of 
lOL  over  another  had  not  been  proven 
in  the  studies  that  were  submitted  to  the 
FDA.  There  were  no  across-the-board 
difi^erences  in  the  indications  and 
contraindications  or  in  the  warnings 
sections  of  the  package  insert  that 
would  imply  across-the-board  medical 
benefits  for  one  lOL  or  type  of  lOL  over 
another. 

The  studies  that  were  submitted  to 
HCFA  at  that  time  failed  to  yield 
conclusive  evidence  of  specific  clinical 
conditions  or  indications  that  required 
or  influenced  the  use  of  one  lOL  over 
another,  nor  did  HCFA  find  justification 
for  a  differentiated  price  structure  based 
on  lOL  type.  We  therefore  determined 
that  a  $200  payment  amount  was  both 
reasonable  and  related  to  the  costs 
incurred  by  ASCs  to  acquire  lOLs 
available  at  that  time.  As  noted  above, 
a  Federal  court  sustained  this 
determination.  (See  Outpatient 
Ophthalmic  Surgery  Society,  Inc.  v. 
Shalala,  No.  90-0305  (D.D.C.  January 
31, 1994).) 

2.  Criterion  To  Define  a  Class  of  New 
Technology  Intraocular  Lenses 

There  still  is  no  universally  accepted 
definition  of  what  constitutes  a  "class  of 
new  technology  intraocular  lenses." 
Section  141(b)  of  SSAA  1994  does  not 
define  new  technology  lOLs  other  than 
to  specify  that  an  lOL  may  not  be  treated 
as  a  new  technology  lOL  unless  it  has 
been  approved  by  the  FDA.  We  must 
therefore  first  define  the  characteristics 
that  distinguish  a  "new  technology"  lOL 
from  other  lOLs  in  order  to  comply  with 
section  141(b)  of  SSAA  1994. 

Section  141(b)  of  SSAA  1994  requires 
that  we  take  clinical  outcomes  such  as 
"reduced  risk  of  intraoperative  or 
postoperative  complication  or  trauma" 
and  "reduced  induced  astigmatism" 
into  account  in  determining  whether  to 
provide  a  payment  adjustment  with 
respect  to  a  particular  lOL. 


Because  they  are  identified  with  such 
specificity,  we  infer  that  the  clinical 
outcomes  listed  in  the  law  are  intended 
to  characterize  lOLs  that  belong  to  a 
"class  of  new  technology  intraocular 
lenses,"  the  use  of  which  not  only 
produces  the  specified  clinical 
outcomes,  but  does  so  to  a  greater 
degree  than  other  lOLs.  We  submit  that 
the  latter  consideration  is  crucial 
because  of  the  abundant  evidence  that 
demonstrates  that  lOLs  have  attained  a 
level  of  technical  sophistication,  clinical 
success,  and  patient  satisfaction  that 
exceeds  that  of  the  more  than  1  million 
lOLs  implanted  during  clinical  trials 
conducted  between  1978  and  1982.  (An 
analysis  of  the  1978  through  1982 
clinical  trial  data  forms  the  FDA's 
"grid,"  the  historical  control  group 
against  which  newer  lOLs  are 
measured.)  To  illustrate,  93  percent  and 
96.8  percent  of  patients  in  more  recent 
trials  of  two  lOLs  that  were  approved  in 
1994  achieved  visual  acuity  of  20/40  or 
better,  compared  to  88  percent  of 
patients  in  the  historical  control  group. 
The  "best  cases."  those  without  any 
preoperative  ocular  pathology  or 
macular  degeneration  at  any  time, 
achieved  visual  acuity  of  20/40  or  better 
in  97  percent  and  99.5  percent  of  the 
patients  in  the  two  newer  trials, 
compared  to  94  percent  of  the  control 
group  grid  patients.  The  high  level  of 
improved  vision  and  the  low  rate  of 
adverse  effects  already  attainable  using 
currenUy  available  lOLs  seem  to  leave 
litUe  room  for  substantive 
improvements  in  the  areas  listed  as 
desirable  outcomes  in  SSAA  1994.  At 
issue,  then,  is  how  to  recognize  lOLs 
that  exceed  the  already  superior  levels 
of  performance  of  lOLs  readily 
accessible  in  the  current  market  to  such 
an  extent  that  they  warrant  being 
recognized  as  belonging  to  a  separate 
and  distinct  class  of  lOLs. 

Determining  if  use  of  a  particular  lOL 
results  in  specific  clinical  outcomes, 
and  the  degree  to  which  outcomes 
attainable  by  use  of  that  lOL  exceed 
what  would  be  expected  if  a  different 
lOL  were  used,  requires  an  assessment 
of  scientific  data.  We  therefore 
considered  convening  an  expert  panel  to 
evaluate  claims  of  the  clinical 
superiority  of  an  lOL.  or  asking 
contractor  medical  directors  to  do  so. 
Part  of  the  FDA's  responsibility  is 
granting  premarket  approval  of 
applications  for  new  lOLs.  through 
analysis  by  specialists  such  as 
ophthalmologists;  chemical,  biomedical. 
and  mechanical  engineers; 
microbiologists;  and  toxicologists.  As 
part  of  the  premarket  approval  process, 
an  FDA  group  of  experts  evaluates 
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claims  of  safety  and  effectiveness,  and 
approves  the  claims  for  the  purposes  of 
labeling  and  advertising.  The  FDA  also 
has  an  advisory  panel  composed  of 
practicing  ophthalmologists  and  other 
clinicians  who  review  clinical  data  and 
advise  the  FDA  on  the  approvability  of 
applications.  This  panel  reviews  any 
new  device  that  presents  new  questions 
of  safety  and  effectiveness. 

Because  the  expertise  and  review 
process  already  exist  within  the 
Department  of  Health  and  Human 
Services,  it  would  be  duplicative  for  us 
to  convene  an  expert  panel  for  the 
purpose  of  evaluating  claims  of  the 
clinical  superiority  of  an  lOL.  Therefore, 
we  propose  that  the  criterion  for 
identifying  an  lOL  to  be  treated  by  us  as 
a  "new  technology"  lOL  under  the 
process  proposed  in  this  rule  be  that  all 
claims  of  the  lOL's  specific  clinical 
advantages  and  superiority  over  existing 
lOLs  with  respect  to  the  factora  listed  in 
section  141(b)  of  SSAA  1994,  for 
example,  reduced  risk  of  intraoperative 
or  postoperative  complication  or 
trauma,  accelerated  postoperative 
recovery,  reduced  induced  astigmatism, 
improved  postoperative  visual  acuity, 
more  stable  postoperative  vision,  or 
other  comparable  clinical  advantages, 
have  been  approved  by  the  FDA  for 
labeling  and  advertising  purposes. 

We  asked  the  FDA  if  the  premarket 
approval  process  would  allow  it  to 
approve  diese  claims  for  labeling  and 
advertising  purposes.  The  FDA 
responded  on  March  31, 1995  as 
follows: 

Intraocular  lenses  are  regulated  by  the  FDA 
as  Class  QI,  restricted  devices  that  require 
premarket  approval  (PMA)  prior  to  marketing 
in  the  United  States.  FDA's  authority  to 
regulate  labeling  can  be  found  throughout  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA)  (i.e..  Sections  201,  301,  501.  502, 
507.  519,  520,  701,  704).  lOL  labeUi^  is 
reviewed  and  approved  by  the  FDA  as  part 
of  the  PMA  review  process  (Section 
515(c)(l)(0  of  the  FFDCA).  Any  extraordinary 
labeling  claims  are  similarly  reviewed  by  the 
FDA  as  part  of  the  PMA  process.  A  device 
would  be  deemed  to  be  misbranded  if 'its 
labeling  is  felse  or  misleading  in  any 
particular'  (Section  502(a)  of  the  FFDCA). 

As  a  restricted  device,  an  intraocular  lens 
would  also  be  deemed  to  be  misbranded  if  its 
advertising  is  hlse  or  misleading  or  lacks 
information  required  by  the  FFIXIA. 
including  intended  uses  (Sections  502(q]  and 
(r)  of  the  FFDCA).  *   *   *  Both  clinical  and 
bench  testing  could  be  used  by  firms  to 
document  additional  claims,  although 
clinical  data  would  be  needed  if  the  clinical 
relevance  or  benefit  of  the  "high-tech" 
feature  were  not  well  estabUshed. 

In  order  to  further  define  what 
distinguishes  an  lOL  that  would  be 
treated  as  a  "new  technology"  lOL 
under  section  141(b)  of  SSAA  1994,  we 


considered  proposing  as  a  second 
criterion  the  requirement  that  the  lOL  be 
appropriately  characterized  as  a  product 
of  "new  technology."  We  would  have 
expected  a  "new  technology"  lOL  to 
embody  materials,  design,  fabrication, 
or  other  features  that  are  "new."  that  is. 
original  and  generally  recognized  as  a 
significant  innovation  relative  to  the 
materials,  design,  fabrication,  or  features 
of  contemporary  lOLs.  However,  any 
lens,  whether  new  or  previously 
approved,  would  have  to  demonstrate 
clinical  advantages  to  the  FDA's 
satisfaction  in  order  to  comply  with  the 
SSAA  1994  requirement  of  achieving 
clinical  advantages.  Thus,  we  bold  the 
view  that  this  definition  of  "new"  is  not 
required.  We  welcome  comments  on 
this  issue. 

Once  we  determine  that  an  lOL 
satisfies  the  clinical  criterion  proposed 
above  as  the  standard  for  treating  an  lOL 
as  a  "new  technology  lens,"  that  lOL 
will  be  considered  as  belonging  to  a 
"class  of  new  technology  lenses"  for  the 
purposes  of  implementing  the  payment 
review  in  accordance  with  section 
141(b)  of  SSAA  1994  as  described 
below. 

3.  Five- Year  Limit  on  Subsets  of  "New 
Technology" 

We  propose  to  impose  certain 
constraints  on  payment  adjustments  that 
result  from  the  process  that  is  the 
subject  of  this  proposed  rule  to  ensure 
that  Medicare  payments  for  lOLs 
furnished  imder  section 
1833(i)(2)(A)(iii)  of  the  Act  remain 
reasonable  and  related  to  their 
acquisition  cost. 

We  do  not  believe  that  all  lOLs  that 
could  satisfy  the  overall  criteria  of  "new 
technology"  proposed  in  this  rule 
would  necessarily  be  of  the  same  type 
or  category.  Rather,  based  on  our 
assessment  of  the  kinds  of  lOLs  that  are 
currenUy  in  clinical  trials,  we  believe 
"new  technology"  lOLs  could  logically 
be  grouped  into  smaller  subsets  of  "new 
technology,"  each  of  which  is  defined  or 
identified  by  a  common  salient  feature 
or  characteristic,  such  as  fabrication 
from  the  same  material,  or  being 
multifocal  in  design,  or  designed  to 
correct  astigmatism. 

For  payment  purposes,  after  we 
accept  an  lOL  as  satisfying  the  criterion 
that  we  have  proposed  for  belonging  to 
a  "class  of  new  technology  lenses,"  we 
propose  to  assign  that  lOL  to  a  subset  of 
lOLs  with  which  it  shares  a  conunon 
feattire  that  distinguishes  it  fit>m  other 
"new  technology"  lOLs.  We  further 
propose  to  set  the  lifespan  of  each 
subset  of  "new  technology"  lOLs  at  5 
years.  That  is,  begiiming  the  sixth  year 
following  our  initial  recognition  of  a 


"new  technology"  subset,  the  new 
technology  attribute  that  the  lOLs  in  the 
subset  have  in  common  would  cease  to 
be  considered  a  characteristic  of  "new 
technology,"  and  the  Medicare  payment 
adjustment  for  lOLs  in  that  sutiset 
woidd  be  discontinued.  We  would  not 
consider  for  payment  adjustment  any 
other  lOLs  whose  primary 
distinguishing  feature  was  that  attribute. 
For  lOLs  approved  at  the  begiiuung  of 
the  fifth  year  of  the  subset  term. 
Medicare  woidd  pay  any  "new 
technology"  adjustment  for  1  year  only. 

We  are  proposing  a  5-year  limit 
because  defiiiing  a  "new  technology" 
characteristic  as  "new"  for  fewer  than  5 
years  does  not  seem  fair  to 
manufacturers  whose  model(s)  of  the 
new  technology  lOL  may  receive  FDA 
approval  sometime  after  the  original  lOL 
that  opened  the  subset  within  the  class 
of  "new  technology"  lOLs  receives  its 
premarket  approval.  But  to  define  a 
"new  technology"  characteristic  as 
"new"  for  more  than  5  years  seems  to 
impose  an  unnecessary  and 
unwarranted  drain  on  the  Medicare 
trust  fund,  given  the  natxual  course  of 
market  forces  that  have  repeatedly 
succeeded  in  reducing  lOL  costs  in  a 
few  yeara  following  introduction  of  a 
modification  or  innovation  in  design  or 
material. 

4.  Impact  of  Memorandum  of 
Understanding 

On  September  19, 1995,  we  published 
a  final  nile  with  comment  period  in  the 
Federal  Register  entiUed  "Medicare 
Program;  Criteria  and  Procedures  for 
Extending  Coverage  to  Certain  Devices 
and  Related  Services"  (60  FR  48417). 
That  regulation  discussed  a 
memorandum  of  understanding  between 
the  FDA  and  HCFA  regarding  extending 
Medicare  coverage  to  certain 
investigational  devices.  Although  the 
criteria  to  be  used  in  the  process 
described  in  the  rule  include 
determining  whether  or  not  a 
"significant  modification"  has  been 
made  to  a  device,  that  determination 
will  not  a£fect  the  process  described  in 
this  proposed  rule.  We  will  consult  with 
the  FDA  should  issues  arise  concerning 
the  classification  of  lenses. 

C.  Appropriateness  of  Payment  Amount 

SSAA  1994  requires  us  to  review  the 
appropriateness  of  the  current  lOL 
payment  amount  with  respect  to  a  class 
of  new  technology  lOLs.  Although 
SSAA  1994  itself  does  not  provide 
explicit  guidance  on  the  standard  for 
judging  the  appropriateness  of  the 
oirrent  lOL  payment  amount,  section 
1833(i)(2)(A)(iii)  of  the  Act  requires  that 
the  lOL  payment  amount  included  in 
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the  ASC  facility  fee  he  reasonable  and 
related  to  the  cost  of  acquiring  the  class 
of  lOL  involved.  Therefore,  after  we 
determine  that  an  lOL  meets  the 
criterion  that  qualifies  it  to  be  treated  as 
a  new  technology  lOL  under  the  process 
proposed  in  this  rule,  we  must  next 
determine  if  the  current  lOL  payment 
amount  is  reasonable  and  related  to  the 
cost  of  acquiring  that  lOL. 

At  this  time,  the  only  method  we  are 
aware  of  for  determining  lOL 
acquisition  costs  is  to  survey  purchasers 
and  audit  invoices.  The  OIG  conducted 
such  a  survey  in  preparing  its  1994 
report  entitled  Acquisition  Costs  of 
Prosthetic  Intraocular  Lenses,  OEI-05- 
92-01030.  (Copies  can  be  obtained  from 
the  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  (312)  353-4124.)  The  OIG 
found  that  when  lOL  payments  were 
fixed  at  $200,  ASCs  could  acquire  and 
were  acquiring  lOLs  for  an  average  of 
$126  in  1991  and  $112  in  1992.  This 
does  not  take  into  account  discounts 
available  to  the  majority  of  purchasers 
because  the  financial  arrangements  took 
many  forms,  only  a  few  of  which  were 
straightforward  rebates  or  price 
reductions.  The  OIG  also  discovered 
that  the  newest  type  of  lOL  available  at 
the  time  of  its  review  (a  foldable, 
ultraviolet-absorbing,  silicone  lOL)  was 
obtainable  within  relatively  the  same 
price  range  as  other  lOLs  in  the  study 
(from  $75  to  $475  for  the  foldable  lOLs, 
compared  to  a  range  of  $30  to  $450  for 
rigid  lOLs).  The  OIG  determined  that 
ASCs  were  buying  foldable  lOLs  for 
$125  or  less,  at  a  time  when  the 
Medicare  lOL  payment  amount  was 
$200. 

We  are  developing  lOL  cost  data  as 
part  of  the  1994  Medicare  Ambulatory 
Surgical  Center  Payment  Rate  Survey  of 
Facility  Overhead  and  Procedure 
Specific  Costs  (Form  HCFA-452B). 
Although  that  information  is  not  yet 
available,  we  believe  that  the  current 
payment  amount  of  $150  continues  to 
exceed  the  average  cost  to  an  ASC  of 
acquiring  an  approved  lOL. 

We  may  find,  however,  that  lOLs 
affected  by  this  regulation  will  not  have 
been  in  widespread  use  by  ASCs  at  the 
time  a  review  of  the  lOL  is  requested 
under  the  provisions  of  section  141(b)  of 
SSAA  1994.  Therefore,  because  actual 
acquisition  cost  information  may  be 
sparse,  we  propose  also  to  take  into 
account  list  price;  manufacturing  costs; 
selling  costs;  general  and  administrative 
overhead  costs;  research  and 
development  costs;  manufactiuer 
discount  and  rebate  packages;  and  any 
other  bctors  that  may  be  relevant 
indicators  that  the  current  payment 
amount  is  not  appropriate  for  the  type 


of  new  technology  lOL  under  review. 
We  welcome  comments  on  criteria  that 
would  facilitate  an  objective 
determination  of  what  constitutes  a 
payment  that  is  both  reasonable  and 
related  to  acquisition  cost  with  respect 
to  "new  technology"  lOLs.  The  criteria 
should  include  the  use  of  readily 
verifiable  data,  for  example,  studies 
published  in  peer-reviewed  journals. 

D.  Payment  Adjustment  When  Current 
Payment  Amount  Is  Inappropriate 

The  final  step  in  the  process  that  is 
the  subject  of  this  proposed  rule 
involves  determining  the  amount  of  a 
payment  adjustment  if  we  find  that  the 
current  lOL  payment  amount  is 
inappropriate.  Among  the  factors  that 
we  propose  tatake  into  accoimt  in  order 
to  determine  the  amount  of  the 
adjustment  to  be  made  if  the  current  lOL 
allowance  is  found  to  be  inappropriate 
with  respect  to  the  acquisition  cost  of 
the  particular  lOL  are  the  following: 

•  Market  projections  based  on 
anticipated  clinical  indications  of  need 
for  the  lOL  and  the  percent  of  the 
Medicare  population  expected  to 
present  that  need  on  an  annual  basis. 

•  Additional  incremental  costs 
incurred  to  manufacture  a  new 
technology  lOL  relative  to  the  cost  of 
manufacturing  other  lOLs,  such  as  the 
cost  attributable  to  using  a  more 
sophisticated  piece  of  machinery  or  the 
cost  of  fabricating  a  new  lOL  material. 

•  Additional  costs  incurred  to 
conduct  clinical  trials  that  document  for 
FDA  approval  the  clinical  superiority  of 
the  lOL  relative  to  the  costs  incurred  to 
conduct  clinical  trials  for  other  lOLs. 

•  Research  and  development  costs 
incurred  that  exceed  those  associated 
with  other  lOLs  approved  by  the  FDA. 

•  Current  and  historical  pricing,  sales 
volume,  and  revenues. 

•  A  reasonable  rate  of  return  and 
profit  based  on  the  manufacturer's 
investment  in  the  lOL. 

We  considered  other  options  for 
determining  the  amount  of  an 
adjustment  to  be  made  if  the  cturent 
payment  amount  was  found  to  be 
inappropriate  for  an  lOL  being  reviewed 
under  the  provisions  proposed  in  this 
rule  including — 

•  Application  of  a  single  flat,  across- 
the-board  percentage  increase  to  the  lOL 
payment  amount  for  every  iOL  that  we 
determined  satisfied  the  criteria 
defining  a  "new  technology"  IOL; 

•  The  percent  of  the  IOL  industry's 
investment  in  research  and 
development  that  ultimately  leads  to 
innovations  in  lOLs;  and 

•  The  percentage  of  sales  attributable 
to  an  IOL  for  which  a  review  was 
requested. 


We  rejected  these  options,  however, 
primarily  because  they  are  inconsistent 
with  the  overall  statutory  mandate  that 
payment  be  reasonable  and  related  to 
the  cost  of  acquiring  an  IOL. 

E.  Implementation  of  the  Payment 
Adjustment 

1.  Two- Year  Limit  on  Payment 
Adjustment 

A  related  issue  pertains  to  the 
appropriate  length  of  time  the  adjusted 
payment  amount  would  be  allowed  by 
Medicare  for  a  particular  "new 
technology"  IOL.  We  propose  to  allow 
a  single  IOL  the  benefit  of  any  payment 
adjustment  determined  to  be 
appropriate  for  a  period  of  2  years 
following  the  review  process  proposed 
in  this  rule.  At  the  conclusion  of  the  2- 
year  payment  adjustment  period, 
Medicare  payment  for  the  IOL  would 
then  revert  to  the  payment  rate  for  lOLs 
furnished  by  an  ASC  that  is  in  effect  at 
that  time. 

Supporting  a  2-year  payment  limit  is 
the  OIG's  1994  report  [Acquisition  Costs 
of  Prosthetic  Intmocular  Lenses,  OEI- 
05-92-01030),  which  found  a  decrease 
in  IOL  prices  generally  over  a  2-year 
period  ranging  bora  11  to  14  percent  in  ^ 
various  settings.  We  assume  this 
decrease  is  attributable  to  technology 
diffusion  and  the  associated 
development  of  similar  lenses  by 
competing  firms.  We  believe  a  desirable 
new  technology  IOL  with  demonstrated 
clinical  superiority  would  be  subject  to 
equivalent  conditions,  and  thus 
experience  a  similar  drop  in  acquisition 
cost  over  a  2-year  period. 

2.  Operational  Payment  Principles 

The  payment  adjustments  we  publish 
in  the  Federal  Re^ster  would  be 
implemented  prospectively,  effective  30 
days  bom  the  date  of  their  publication. 
This  implementation  date  of  a  payment 
adjustment  is  required  under  section 
141(b)  of  SSAA  1994. 

We  propose  to  apply  the  same 
payment  adjustment  amount  established 
for  the  first  IOL  or  lOLs  approved 
within  a  new  technology  subset  to  all 
lOLs  that  we  subsequently  accept  as 
satisfying  the  criteria  for  "new 
technology"  that  are  assigned  to  the 
same  subset.  If  a  new  technology  IOL 
were  to  qualify  under  more  than  one 
subset  of  technology,  and  the  subsets 
had  different  payment  rates,  the  IOL 
would  be  paid  for  at  the  higher  (or 
highest)  applicable  rate. 

We  expect  that  more  than  one 
manufacturer  would  be  working  to 
develop  lOLs  that  rely  on  the  same  or 
similar  technology  that  defines  "new 
technology"  under  the  provisions  of  this 
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rule.  If  we  were  to  make  a  payment 
adjustment  under  the  provisions 
proposed  in  this  rule,  the  payment 
adjustment  amount  would  be  based  on 
information  regarding  IOL  production, 
acquisition  costs,  and  IOL  benefits  that 
is  submitted  by  the  manufactiuer  or 
manufacturers  that  first  request  review 
for  a  particular  type  of  new  technology 
lOLs.  Manufactiuers  would  have  3  years 
during  which  to  submit  requests  for 
review  of  equivalent  lOLs  approved  by 
the  FDA  that  were  in  a  "new 
technology"  subset  already  approved  by 
us  and  still  benefit  from  the  full  2-year 
payment  adjustment  term.  Requests  for 
review  of  an  IOL  submitted  dxuing  the 
third  year  of  a  technology's  designation 
as  "new"  would  only  have  the  benefit 
of  a  payment  adjustment  for  1  year. 

If  an  interested  party  wants  an  IOL  to 
be  considered  for  a  payment  adjustment 
under  section  141(b)  of  SSAA  1994,  that 
interested  party  must  request  a  review 
in  accordance  with  the  process 
proposed  in  this  rule,  which  request 
would  be  approved  and  published  in  a 
final  rule  and  codified  in  the  Code  of 
Federal  Regulations.  In  accordance  with 
section  141(b)  of  SSAA  1994,  we  would 
adhere  to  a  yearly  cycle  of  receiving 
requests  for  review,  publishing  those 
requests,  reviewing  comments  on  the 
requests,  reviewing  the  requests,  and 
publishing  our  determinations.  We 
would  not  make  determinations  or 
provide  for  payment  adjustments 
outside  this  schedule,  although 
interested  parties  may  submit  requests 
for  review  as  soon  as  FDA  grants  its 
approval.  We  would  compile  these 
requests  for  publication  in  the  next 
applicable  Federal  Register  notice. 

We  propose  to  assign  codes  to  be  used 
to  bill  for  lOLs  that  qualify  for  the 
payment  adjustment.  The  list  of  these 
lOLs,  with  the  appropriate  billing  code, 
would  be  published  annually  in  the 
Federal  Register.  Billing  for  any  other 
lOLs  using  "new  technology"  billing 
codes  would  constitute  fraud. 

We  invite  comments  on  the  suitability 
of  these  proposals  and  solicit 
suggestions  for  alternative  approaches 
for  determining  how  to  identify  lOLs  as 
"new  technology";  for  evaluating  the 
appropriateness  of  the  current  IOL 
allowance;  for  calculating  the  amount  of 
an  adjustment  to  be  made  in  the  event 
the  ciirrent  IOL  payment  amount  is 
found  to  be  inappropriate  with  respect 
to  a  particular  IOL;  and  for  defining  the 
period  of  time  during  which  the 
payment  adjustment  would  be  in  effect. 
We  believe  that  any  adjustment  amoimt 
should  be  modest,  since  the  high 
quality,  readily  accessible  lOLs 
currentiy  on  the  market  leave  only 
marginal  room  for  improvement.  We  do 


not  believe  that  an  upward  adjustment 
is  warranted  unless  the  new  technology 
lOLs.  as  a  group,  cost  more  to  produce, 
are  appreciably  superior  clinically,  and 
successfully  fulfill  a  need  unmet  before 
that  time  in  an  innovative  manner. 

F.  Review  and  Adjustment  Process 

In  this  section,  we  describe  the 
process  that  we  propose  to  implement 
annually  in  order  to  determine  the 
appropriateness  of  IOL  pricing  as 
required  under  section  141(b)  of  SSAA 
1994. 

1.  Federal  Register  Notice  Inauguirates 
Annual  Cycle 

The  process,  which  is  designed  to  be 
repeated  annually  on  a  365-day  cycle, 
would  be  initiated  by  publication  of  a 
Federal  Register  notice  that  would  serve 
a  threefold  purpose. 

a.  Deadline  for  submission  of  a 
request  for  review.  The  publication  date 
of  the  Federal  Register  notice 
announcing  the  deadline  by  which  any 
interested  parties  would  have  to  submit 
requests  in  order  for  us  to  review  the 
appropriateness  of  the  Medicare 
payment  allowance  under  section 
1833(i)(2)(A)(ui)  of  Uie  Act  witii  respect 
to  a  particular  IOL  would  be  established 
as  "Day  1"  of  the  365-day  annual  review 
cycle.  The  "Day  1"  Federal  Register 
notice  would  include  the  deadline  for 
submi^ion  of  requests  to  review  (the 
date  of  publication  of  the  Federal 
Register  notice  plus  125  days);  the 
requirements  to  be  satisfied  in  order  for 
an  IOL  to  be  treated  as  a  "new 
technology"  IOL  under  section  141(b)  of 
SSAA  1994;  the  specific  information 
that  must  accompany  a  request  for 
review  as  well  as  the  format  in  which 
that  information  is  to  be  submitted;  the 
address  to  which  the  request  is  to  be 
sent;  the  factors  that  we  would  take  into 
account  in  determining  whether  the 
current  IOL  payment  amount  is 
appropriate;  the  factors  that  we  would 
take  into  account  in  determining  the 
pajmient  adjustment  to  be  made;  and 
any  other  information  that  we  believe  is 
relevant  and  necessary. 

b.  List  of  intraocular  lenses  for 
payment  adjustment.  The  Federal 
Register  notice  published  on  "Day  1"  of 
the  365-day  cycle,  in  addition  to 
announcing  the  deadline  for  submission 
of  requests  to  review  for  the  forthcoming 
year,  would  list  those  lOLs,  identified  as 
new  technology  lOLs,  for  which  we  had 
found  a  payment  adjustment  to  be 
appropriate  during  Uie  prior  year's 
review.  The  "Day  1"  notice  would  also 
include  information  on  the  amount  of 
any  payment  adjustment  determined  for 
a  particular  IOL;  the  subset  of  "new 
technology"  under  which  each  IOL 


would  be  classified:  the  beginning  date 
of  the  period  when  the  payment 
adjustment  would  be  effective  ("Day  1," 
the  date  of  publication  of  the  Federal 
Register  notice,  plus  30  days);  the 
code(s)  to  be  used  to  bill  for  the  IOL;  the 
expiration  date  of  the  period  during 
which  the  payment  adjustment  would 
be  allowed  (2  years  from  the  date  of 
publication  of  the  Federal  Register 
notice);  and,  the  expiration  date  of  the 
lOL's  "new  technology"  designation  (5 
years  from  the  date  of  publication  of  the 
Federal  Register  notice).  Because  ASC 
rates  are  prospectively  set,  we  would 
make  payment  adjustments 
prospectively. 

c.  Summary  of  previous  year's 
determinations.  The  "Day  1"  Federal 
Register  notice  would  list  any  other 
lOLs  to  which  a  payment  adjustment 
still  applied  as  the  result  of  reviews  in 
earlier  years;  the  type  of  "new 
technology"  under  which  each  IOL  had 
been  classified  whether  or  not  it 
qualified  for  a  pajrment  adjustment;  the 
amount  of  the  payment  adjustment 
allowed  for  each  type  of  IOL;  the  code(8) 
to  be  used  to  bill;  and  the  dates  when 
the  "new  technology"  designation  of  the 
IOL  and  the  applicable  payment 
adjustment  would  expire. 

2.  Publication  of  Requests  for  Review 

We  would  provide  that  we  must 
receive  requests  for  review  no  later  than 
125  days  from  the  date  of  publication  of 
the  "Day  1"  Federal  Register  notice 
inviting  requests  for  review.  We  would 
compile  a  list  of  any  requests  for  review 
that  we  received  timely.  The  list, 
including  the  manufacturer's  name  and 
the  model  nimiber  of  the  IOL  to  be 
reviewed,  would  be  published  in  a     " 
Federal  Register  notice  with  comment 
period.  This  second  notice  would  be 
published  no  later  than  245  days  from 
the  publication  date  of  the  first  Federal 
Register  notice  that  initiated  the  annual 
review  cycle  by  inviting  requests  for 
review.  The  public  would  have  30  days 
to  comment  on  the  lOLs  included  in  the 
list  of  those  for  which  a  payment  review 
had  been  requested. 

3.  Our  Review  and  Publication  of 
Determinations 

We  would  review  any  comments  thMt 
were  submitted  regarding  the  list  of 
lOLs  published  in  the  Federal  Register 
along  with  the  information  submitted 
with  the  request  to  review  to  decide 
whether  an  adjustment  of  the  ciurent 
IOL  pa]anent  amount  was  appropriate 
with  respect  to  each  IOL  on  the  list. 
Because  of  the  rigid  time  frame  for  this 
process,  the  applicant  must  submit 
sufficient  information  in  a  timely 
manner  to  allow  for  review.  At  our 
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discretion,  we  may  request  additional  •  The  extent  to  which  the  current  lOL 

information.  If  an  initial  submission  is  payment  amount  is  reasonable  and 

incomplete,  however,  we  would  malne  a  reflects  the  acquisition  cost  of  the  lOL 

determination  based  on  the  information  under  review, 
submitted.  No  later  than  90  days  after  the  close 

As  described  in  an  earlier  section,  we  of  the  public  comment  period,  we 

propose  to  take  the  following  factors  would  publish  in  the  Federal  Register  a 

into  account  in  determining  whether  to  notice  announcing  our  determinations 

provide  a  payment  adjustment:  with  respect  to  the  requests  for  review 

•  The  lOL  meets  the  definition  of  a  that  had  been  published  120  days 

"new  technology  lOL"  in  §  416.180  previously  announcing  the  amount  of 

("Definitions").  any  new  payment  adjustments; 

Event 

Pijt)lication  of  a  Federal  REGiSTEfi  notice  inviting  requests  for  review,  announcing  our  deter- 
minations o(  adjustments  to  be  made  to  "new  technology"  lOL  payment  amounts,  and  sum- 
manzing  adjustments  from  pnor  years  that  are  still  in  effect. 

Effective  date  for  any  payment  adjustments  that  we  determine  are  appropriate  as  put>lished  in 
the  Federal  Register  on  "Day  1.". 

Deadline  for  receipt  of  the  lOL  review  requests  for  our  consideration 

Publication  in  ttw  Federal  Register  of  the  list  of  requests  for  review 

End  of  30-day  pubJic  comment  period  regarding  the  list  of  requests  for  review 

Put)lication  of  a  Federal  Register  notice  inviting  requests  for  review,  announcing  our  deter- 
minations of  adjustments  to  be  made  to  "new  technology"  lOL  payment  amounts,  and  sum- 
marizing adjustments  from  priof  years  that  are  still  in  effect. 


announcing  the  deadline  for  submission 
of  the  upcoming  year's  requests  for 
review  125  days  from  that  time:  and 
summarizing  payment  adjustments 
made  previously  that  were  still  in  effect. 
With  publication  of  this  notice,  the 
aimual  cycle  would  be  repeated  with  a 
new  "Day  1"  date. 

The  following  table  summarizes  the 
key  events  in  the  annual  review  cycle 
that  is  the  subject  of  this  proposed  rule: 


Timeframe 


Date  of  publication  of  this  notice  constitutes 
"Day  1 "  of  the  annual  review  cycle. 

"Day  1"  date  plus  30  days. 

"Day  1"  date  plus  125  days. 
"Day  1"  date  plus  245  days. 
"Day  1"  date  plus  275  days. 
"Day  1"  date  plus  365  days;  cyde  starts  over 
with  new  "Day  1." 


To  siunmarize  the  process  that  we 
propose  in  this  rule,  in  order  for  us  to 
treat  an  lOL  as  a  new  technology  lOL 
under  the  provisions  of  SSAA  1994,  the 
lOL  must  have  obtained  FDA  approval 
to  include  in  labeling  and  advertising 
claims  of  superior  clinical  advantages 
over  other  lOLs.  If  we  find  that  the  lOL 
for  which  a  review  is  requested  meets 
this  criterion  and  if  we  determine  that 
the  current  payment  amount  for  lOLs 
furnished  by  ASCs  is  inappropriate  with 
respect  to  the  lOL.  that  is,  the  current 
lOL  payment  amount  is  not  reasonable 
and  is  not  related  to  the  cost  of 
acquiring  the  lOL,  we  would  adjust  the 
payment  amount  for  the  lOL.  In 
determining  the  amount  of  adjustment, 
we  propose  to  take  into  account 
development  and  manufacturing  costs 
and  sales  pro)t;>.  tions  as  elements  of  cost 
with  respect  to  the  lOL  under  review, 
both  alone  and  relative  to  other  lOLs. 

G.  Requirements  for  Content  of  a 
Request  To  Review 

We  propose  to  require  interested 
parties  seeking  a  review  of  the  lOL 
allowance  under  section  141(b)  of  the 
SSAA  1994  to  submit  certain 
information  that  we  regard  as  critical  if 
we  are  to  make  a  fair  and  objective 
determination  that  the  payment  amount 
for  an  lOL  paid  under  section 
1833(i](2)(A)(iii)  of  the  Act  is  or  is  not 
appropriate.  Interested  parties 
requesting  a  review  of  the  lOL  payment 
amount  with  respect  to  a  particular  lOL 
would  be  required  to  submit  the 
following:  identification  of  the 
individual  lOL  under  consideration  as  a 
"new  technology"  lOL  for  which  a 


payment  review  is  requested,  including 
the  name  of  the  manufacturer,  model 
number,  trade  name,  and  the  date  the 
FDA  granted  premarket  approval  for  the 
lOL;  a  copy  of  the  FDA's  sunomary  of 
safety  and  effectiveness;  a  copy  of  the 
labeling  claims  of  specific  clinical 
advantages  approved  by  the  FDA; 
reports  of  modifications  made  after  FDA 
approval;  development  and 
manufacturing  costs  of  the  "new 
technology"  lOL  relative  to  the  costs  of 
manufacturing  other  approved  lOLs:  the 
costs  of  conducting  clinical  trials  for  the 
lOL  in  question  relative  to  the  costs  of 
conducting  clinical  trials  for  other 
approved  lOLs;  indications  and 
contraindications  for  use; 
epidemiological  data  indicating  demand 
for  the  lOL;  sales  price,  sales  history, 
and  revenues,  and  prices  and  projected 
revenues  during  the  period  of  the 
payment  adjustment;  names  of 
purchasers;  and  other  information  we 
consider  appropriate  for  making  a 
determination.  We  cannot  be  all- 
inclusive  in  this  list  since  we  may  need 
information  that  we  cannot  foresee  at 
this  time.  We  may  modify  our  requests 
for  information  as  changes  in 
technology  dictate.  We  may  request 
supplemental  information  from 
individual  interested  parties  during  the 
review  process.  The  interested  party 
would  be  responsible  for  demonstrating 
to  our  satisfaction  that  a  payment 
adjustment  for  the  lOL  under  review  is 
warranted,  especially  given  the 
widespread  availability  of  high  quality 
lOLs  at  a  cost  equal  to  or  less  than  the 
current  Medicare  lOL  allowance.  The 


burden  of  proof  would  be  on  the 
interested  party  to  show  that  the  current 
lOL  payment  amount  is  inappropriate 
for  the  new  technology  lOL  for  which  a 
review  is  requested. 

Interested  parties  should  be  aware 
that  45  CFR  5.65(c)  provides  that  a 
submitter  of  information  may  designate 
all  or  part  of  the  information  as  being 
exempt  from  mandatory  disclosure 
under  Exemption  4  of  the  Freedom  of 
Information  Act. 

m.  Collection  of  Infbrmatioii 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

TV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
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(RFA)  (5.  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  we  consider  all 
manufacturers  of  lOLs,  ASCs.  hospital 
outpatient  departments,  and  physicians 
who  perform  lOL  insertion  surgery  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity.  We  are  not  preparing  a  regidatory 
flexibility  analysis  because  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  would  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(h)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  are  not  preparing  a  rural 
hospital  impact  statement  because  we 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  regulation 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

Although  this  proposed  rule  is  not  an 
"economically  significant"  rule  under 
Executive  Order  12866,  we  present 
below  a  voluntary  analysis  of  the  effects 
of  this  proposed  rule  because  many 
beneficiaries  who  undergo  lOL  insertion 
surgery  following  a  cataract  extraction 
could  be  affected. 

We  believe  that  the  fiscal  impact  of 
this  rule  would  be  negligible.  We  do  not 
expect  that  making  this  payment 
adjustment  would  have  an  impact  on 
the  availability  or  prices  of  other  lOLs. 
We  do  not  expect  that  it  would  affect 
competition,  employment,  or 
investment  The  octilar  implant  industry 
is  mature,  with  a  successful  product 
readily  available  to  piux:hasers.  Our  data 
suggest  that  we  pay.  under  the  Medicare 
program,  more  than  the  acquisition  cost 
for  most  of  the  lOLs  used  today.  New 
technology  lOLs  would  achieve 
improvements  in  only  small  segments  of 
the  industry,  since  the  majority  of  lOLs 
fimction  superbly.  The  lOLs  under 
development  that  we  are  aware  of 
would  substitute  for  spectacles  in  some 
cases,  and  in  others  would  allow  the 
patient  to  wear  a  single  vision 
prescription  rather  than  bifocals.  The 
desirability  of  this  feature  to  the 
Medicare  popidation  is  not  known. 


There  would  be  no  significant 
program  savings,  even  if  the  use  of  these 
lOLs  reduced  expenditures  for 
spectacles  or  eliminated  the  need  for 
follow-up  treatment.  The  complexities 
of  claims  processing  for  an  additional 
payment  on  top  of  a  bundled,  fixed 
payment  would  be  considerable. 
Manual  claims  processing  or  a 
significant  reconfiguration  of  claims 
processing  software  would  be  required. 
The  payment  method  for  ASC-type 
procedures  performed  in  hospital 
outpatient  departments  requires  that  we 
use  a  blend  of  42  percent  of  the 
hospital's  costs  or  charges  and  58 
percent  of  the  ASC  rate  as  a  basis  for 
payment.  The  addition  of  an  adjustment 
to  two  of  the  ASC  rates  would 
complicate  hospital  payment  The 
review  process  to  determine  which  lOLs 
qualify  for  a  pajrment  adjustment  would 
be  cosUy  in  terms  of  staff  hours  and 
Federal  Register  publication  costs.  We 
would  have  to  develop  new  codes  to 
identify  specific  lOLs,  which  creates  the 
possibility  of  "upcoding,"  or  using 
those  codes  for  lOLs  not  eligible  for  the 
adjustment  We  would  also  have  to 
undertake  an  extensive  educational 
effort,  to  explain  the  use  of  the  new 
codes  to  the  provider  community  and  to 
our  contractors.  This  would  involve 
manual  issuances  and  program 
memoranda.  These  direct  and  indirect 
costs  more  than  outweigh  the  marginal 
benefit  available  to  a  few  manufacturers. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subiects  in  42  CFR  Part  416 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  part  416  would  be 
amended  as  follows: 

PART  416— AMBULATORY  SURGICAL 
SERVICES 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 

Anthoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 

lagshh). 

2.  A  new  subpart  F,  consisting  of 
§§  416.180,  416.185.  416.190.  416.195, 
and  416.200,  is  added  to  read  as  follows: 

Subpart  F— Adjustment  in  Payment 
Amounts  for  New  Technology  Intraocular 
Lenses 

Sees. 

416.180  Definitions. 

416.185  Payment  review  process. 

4i6.190  Who  may  request  a  review. 

416.195  Content  of  a  request  to  review. 


416.200    Application  of  the  payment 
adjvutment. 

Subpart  F— Adjustment  in  Payment 
Amounts  for  New  Technology 
Intraocular  Lenses 


S  41 6.1 86    Definitions. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Class  of  new  technology  intraocular 
lenses  (lOLs)  means  all  of  the  lOLs, 
collectively,  that  HCFA  determines  to 
have  met  the  definition  of  "new 
technology  lOL"  under  the  provisions  of 
this  subpart. 

Interested  party  means  any 
individual,  partnership,  corporation, 
association,  society,  scientific  or 
academic  establishment,  professional  or 
trade  organization,  or  any  other  legal 
entity. 

New  technology  lOL  means  an  lOL 
that  HCFA  determines  to  have  met  the 
following  criterion:  The  FDA  has 
approved  for  use  in  labeling  and 
advertising  the  lOL's  claims  of  specific     * 
clinical  advantages  and  superiority  over 
existing  lOLs  with  regard  to  reduced 
risk  of  intraoperative  or  postoperative 
complication  or  trauma,  accelerated 
postoperative  recovery,  reduced 
induced  astigmatism,  improved 
postoperative  visual  acuity,  more  stable 
postoperative  vision,  or  otiier 
comparable  clinical  advantages. 

New  technology  subset  means  a  group 
of  lOLs  that  HCFA  determines  to  meet 
the  criterion  for  being  treated  as  new 
technology  lOLs  and  that  share  a 
common  feature  or  features  that 
distinguish  them  from  other  lOLs.  For 
example,  all  new  technology  lOLs  that 
are  made  of  a  particular  bioengineered 
material  could  comprise  one  subset, 
while  all  that  rely  on  a  particular  optical 
innovation  could  comprise  another. 

$416,186    Payment  review  process. 

(a)  HCFA  publishes  a  Federal  Register 
notice  announcing  the  deadline  and 
requirements  for  submitting  a  request 
for  HCFA  to  review  payment  for  an  lOL. 

(b)  HCFA  receives  requests  for  review 
of  payment  for  an  lOL. 

(c)  HCFA  compiles  a  list  of  the 
requests  it  receives  timely  and  identifies 
the  lOL  manufacturer's  name,  the  model 
number  of  the  lOL  to  be  reviewed,  the 
interested  party  or  parties  that  submit 
requests,  and  a  summary  of  the 
interested  party's  grounds  for  requesting 
review  of  the  appropriateness  of  the  lOL 
payment  amount 

(d)  HCFA  publishes  the  list  of 
requests  in  a  Federal  Register  notice 
with  comment  period,  giving  the  public 
30  days  to  comment  on  the  lOLs  for 
which  review  was  requested. 
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(e)  HCFA  reviews  the  information 
submitted  with  the  request  to  review, 
any  timely  comments  that  are  submitted 
regarding  the  list  of  lOLs  published  in 
the  Federal  Register,  and  any  other 
timely  information  that  HCFA  deems 
relevant  to  decide  whether  to  provide  a 
payment  adjustment.  Factors  that  HCFA 
takes  into  account  in  determining 
whether  thelOL  payment  amount 
provided  under  section  1833(i)(A)(2)(iii) 
of  the  Act  is  appropriate  with  respect  to 
an  lOL  for  which  a  review  was 
requested  include,  but  are  not  limited 
to.  the  following: 

(1)  Whether  the  lOL  meets  the 
definition  of  a  "new-technology  lOL"  in 
§416.180. 

(2)  What  it  costs  ASCs  to  acquire  lOLs 
in  the  new  technology  subset  to  which 
the  lOL  under  review  belongs. 

(3)  Whether  the  current  lOL  payment 
allowance  is  reasonable  with  regard  to 
the  lOL  under  review. 

(fl  If  HCFA  determines  that  the 
current  lOL  payment  allowance  is  not 
appropriate  for  the  lOL  under  review, 
HCFA  establishes  a  payment  adjustment 
that  takes  into  account  the  following 
factors: 

(1)  lOL  manufacturing  costs. 

(2)  The  lOL  manufacturer's  selling 
costs  and  general  and  administrative 
overhead  costs. 

(3)  Research  and  development  costs 
attributable  to  the  lOL. 

(4)  Manufacturer  discount  and  rebate 
packages. 

(5)  Other  information  that  HCFA 
considers  appropriate  in  determining  a 
payment  adjustment 

(g)  Within  90  days  of  the  end  of  the 
comment  period  following  the  Federal 
Register  notice  identified  in  paragraph 
(d)  of  this  section  that  lists  lOLs  for 
which  a  review  was  requested,  HCFA 
publishes  its  determinations  with  regard 
to  payment  adjustments  in  the  Federal 
Regi^er.  In  the  same  Federal  Register 
notice.  HCFA  also  announces  the 
deadline  and  requirements  for 
submitting  requests  for  the  next  annual 
cycle  of  reviews. 

(h)  Payment  adjustments  are  effective 
beginning  30  days  after  the  publication 
of  HCFA's  determinations  in  the 
Federal  Register. 

$416,190    Who  may  request  a  review. 

Any  party  who  is  able  to  furnish  the 
information  required  in  §  416.195  may 
request  that  HCFA  review  the 
appropriateness  of  the  payment  amount 
provided  under  section  1833(i)(2)(A)(iii) 
of  the  Act  with  respect  to  an  lOL  that 
meets  the  definition  of  a  new 
technology  lOL  in  §  416.180. 


$  416.195    Content  of  a  request  to  review. 

The  interested  party  requesting  a 
review  of  the  lOL  payment  amount  must 
timely  furnish  convincing  evidence  that 
the  payment  amount  provided  under 
section  1833(i)(2)(A)(iii)  of  the  Act  is 
not  appropriate  for  a  new  technology 
lOL  and  that  a  payment  adjustment  is 
reasonable  and  warranted. 

(a)  Requirements  for  a  request  to 
review  the  appropriateness  of  the  lOL 
payment  amount  for  a  new  technology 
lOL.  In  order  for  HCFA  to  consider  a 
request  to  review  the  lOL  payment 
amount  with  regard  to  a  particular  lOL, 
the  request  must  meet  all  of  the 
following  requirements: 

(1)  Identification  of  an  lOL.  The 
interested  party  must  provide  the 
following  information: 

(i)  The  name  of  the  manufacturer,  the 
model  niunber.  and  the  trade  name  of 
the  lOL. 

(ii)  A  copy  of  the  FDA's  summary  of 
the  lOL's  safety  and  effectiveness. 

(iii)  A  copy  of  the  labeling  claims  of 
specific  clinical  advantages  approved  by 
the  FDA  for  the  lOL. 

(iv)  A  copy  of  the  lOL's  original  FDA 
approval  notification. 

(v)  Reports  of  modifications  made 
subsequent  to  original  FDA  approval. 

(vi)  Indications  and  contraindications 
for  use  of  the  lOL. 

(vii)  Epidemiological  data  indicating 
demand  for  the  lOL. 

(viii)  Other  information  that  HCFA 
finds  necessary  for  identification  of  the 
lOL. 

(2)  lOL  costs.  To  enable  HCFA  to 
review  the  appropriateness  of  the 
payment  amount  provided  under 
section  1833(i)(2)(A)(iii)  of  the  Act  with 
regard  to  the  lOL.  the  following 
dooimented  evidence  of  the  cost  of  the 
lOL  and  the  manufacturer's  investment 
in  the  lOL  is  required: 

(i)  The  manufacturer's  current  list 
price  for  the  lOL  and  a  history  of  the 
lOL's  pricing  since  FDA  approval  was 
obtained. 

(ii)  Manufacturing  costs  of  the  lOL 
relative  to  the  costs  of  manufacturing 
other  approved  lOLs. 

(iii)  Research  and  development  costs 
incurred  to  create  the  lOL,  using 
research  and  development  costs  of  other 
FDA-approved  lOLs  for  purposes  of 
comparison. 

(iv)  Costs  incurred  to  conduct  clinical 
trials  for  the  purpose  of  demonstrating 
for  FDA  approval  the  clinical 
superiority  of  the  lOL  relative  to  the 
costs  inciured  to  conduct  clinical  trials 
for  other  approved  lOLs. 

(v)  Sales  and  revenue  history  of  the 
lOL,  and  sales  and  revenues  projected 
for  the  lOL  if  a  payment  adjustment 
were  approved  by  HCFA. 


(vi)  Names  of  purchasers  of  the  lOL. 

(vii)  Other  information  HCFA  finds 
necessary  for  making  a  determination. 

(b)  Confidential  information.  To  the 
extent  that  information  received  from  an 
lOL  manufacturer  can  reasonably  be 
characterized  as  a  trade  secret  or  as 
privileged  or  confidential  commercial  or 
financial  information.  Exemption  4  of 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(4))  and.  with  respect  to 
trade  secrets,  the  Trade  Secrets  Act  (18 
U.S.C  1905),  allow  HCFA  to  maintain 
the  confidentiality  of  the  information 
and  to  protect  it  Erom  disclosure  not 
otherwise  authorized  or  required  by 
Federal  law. 

§416.200    Application  of  the  payment 
adjustment 

(a)  New  technology  subset.  (1)  HCFA 
designates  a  predominant  characteristic 
of  a  new  technology  lOL  that  both  sets 
it  apart  from  otber  lOLs  and  links  it 
with  other  similar  lOLs  with  the  same 
characteristic  to  establish  within  the 
"class  of  new  technology  lOLs"  a 
specific  subset  of  new  technology. 

(2)  Each  subset  is  recognized  tor 
purposes  of  this  subpart  as  belonging  to 
the  class  of  new  technology  lOLs  for  a 
period  of  5  years,  effective  beginning  the 
date  that  the  first  lOL  that  defines  the 
subset  is  identified. 

(3)  During  the  fifth  year  following  the 
date  that  the  first  lOL  is  designated  as 
belonging  to  the  subset,  requests  to 
review  lOLs  that  would  be  considered 
part  of  the  subset  that  expires  at  the  end 
of  the  year  are  not  considered. 

(4)  Beginning  on  the  sixth  anniversary 
date  of  the  effective  date  of  the 
recognition  of  a  subset,  payment 
adjustments  applicable  to  lOLs  in  that 
subset  cease  for  all  lOLs  in  that  subset 
and  payment  reverts  to  the  payment  rate 
in  effect  at  that  time  for  lOLs  under 
section  1833(i)(2)(A)(iii)  of  the  Act 

(b)  Duration  of  payment  adjustment. 
(1)  Any  single  model  of  lOL  for  which 
HCFA  determines  that  a  payment 
adjustment  is  appropriate  receives  the 
payment  adjustment  for  a  period  of  2 
years. 

(2)  On  the  second  anniversary  date  of 
implementation  of  a  payment 
adjustment  approved  for  the  lOL  under 
the  provisions  of  this  subpart,  payment 
for  the  lOL  reverts  to  the  lOL  payment 
rate  in  effect  at  that  time  under  section 
1833(i)(2)(A)(iii)  of  the  Act 

(c)  Similarity  of  payment  adjustment 
All  lOLs  included  in  the  same  subset  of 
new  technology  lOLs  and  for  which 
HCFA  determines  a  payment  adjustment 
is  appropriate  receive  the  same  payment 
adjustment. 

(d)  Basis  for  payment  (1)  In  order  for 
HCFA  to  consider  an  lOL  for  a  payment 
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adjustment  under  this  subpart,  an 
interested  party  must  submit  timely  a 
request  for  review  prepared  in 
accordance  with  the  requirements  in 
§  416.195,  and  the  lOL  must  be  included 
in  the  list  of  requests  for  review  that  is 
published  annually  in  the  Federal 
Register  in  accordance  with  the  process 
described  in  §416.185. 

(2)  In  order  for  HCFA  to  make  an  lOL 
payment  adjustment  under  this  subpart, 
the  lOL  for  which  the  adjustment  is 
approved  must  be  identified  in  the  list 
of  determinations  HCFA  publishes  in 
the  Federal  Register  125  days  after 
publication  of  the  list  of  requests  for 
review. 

(i)  HCFA  assigns  a  unique  billing  code 
to  each  lOL  for  which  it  determines  a 
payment  adjustment  is  appropriate. 

(ii)  Using  the  billing  coae  assigned  to 
an  lOL  for  which  HCFA  determines  a 
payment  adjustment  is  appropriate 
imder  this  subpart  in  order  to  bill  for  a 
different  lOL  constitutes  fraud. 

(Sections  1832(a}(2)(F)(i)  and  1833(i)(2)(a)  of 
the  Social  Security  Act  (42  U.S.C. 
139Sk(a)(2)(F)(i)  and  1395l(i)(2)(a))) 
(Catalog  of  Federal  Ekimestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  January  17. 1997. 
Brace  C  Vladeck, 
Administrator,  Health  Care 
Financing  Administration. 

Dated:  March  10. 1997. 
Donna  E.  Shalala. 
Secretary. 
(PR  Doc.  97-23380  Filed  9-3-97;  8:45  am] 

BIUJNG  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-189,  RM-4135] 

Radio  Broadcasting  Services; 
Nassawadox,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SltMMAftY:  The  Commission  requests 
comments  on  a  petition  filed  by  Ken 
Robol  requesting  the  allotment  of 
Channel  252A  to  Nassawadox.  Virginia, 
as  the  community's  first  local  aural 
transmission  service.  Channel  252A  can 
be  allotted  to  Nassawadox  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
CLannel  252A  at  Na:>tkdWuiox  ore  37- 
28-24  NL  and  75-51-30  WL. 


DATES:  Comments  must  be  filed  on  or 
before  October  20. 1997,  and  reply 
comments  on  or  before  November  4, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consiUtant, 
as  follows:  Ken  Robol.  303  Amherat 
Court.  Chesapeake,  Virginia  23320 
(petitioner). 

FOR  FURTHER  INFORIMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
deposed  Rule  Making,  MM  Docket  No. 
97-189,  adopted  August  20, 1997,  and 
released  August  29, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Stiwt,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractor,  ITS.  Inc..  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-23437  Filed  9-3-97;  8:45  am] 

BILUNQ  CODE  SMt-OI-P 


ACTION:  Proposed  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-187,  RM-O140I 

Radio  Broadcasting  Services; 
Patterson,  lA 

AuENCY:  Federal  Commonications 
Commission. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  West  Wind 
Broadcasting  requesting  the  allotment  of 
Channel  290A  to  Patterson,  Iowa,  as  the 
community's  first  local  aural 
transmission  service.  Channel  290A  can 
be  allotted  to  Patterson  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
290A  at  Patterson  are  41-20-54  NL  and 
93-52-49  WL. 

DATES:  Comments  must  be  filed  on  or 
before  Octot)er  20. 1997,  and  reply 
comments  on  or  before  November  4, 
1997. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President.  West  Wind  Broadcasting,  c/o 
Magic  City  Media.  1912  Capitol  Avenue. 
Suite  300,  Cheyenne,  Wyoming  82001 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-187,  adopted  August  20, 1997.  and 
released  August  29,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800. 1231  20th  Stieet,  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

lohn  A.  KarouMM, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-23438  Filed  9-»-97;  8:45  amj 

WLUNG  CODE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  Na  97-190;  RM-9139] 

Radio  Broadcasting  Services;  Ipswich, 
SD 

agency:  Federal  CkimmunicatioDS 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  {}etition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
300A  at  Ipswich.  South  Dakota,  as  the 
community's  first  local  aural 
transmission  service.  Channel  300A  can 
be  allotted  to  Ipswich  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Chaimel  300A  at  Ipswich  are  North 
Latitude  45-26-42  and  West  Longitude 
99-01-48. 

DATES:  Comments  must  be  filed  on  or 
before  October  20.  1997,  and  reply 
comments  on  or  before  November  4, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX:  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  cotinsel,  or  considtant,  as 
follows:  Victor  A.  Michael,  Jr.,     , 
President,  Mountain  Tower 
Broadcasting,  c/o  Magic  City  Media, 
1912  Capitol  Avenue,  Suite  300. 
Cheyenne,  Wyoming  82001(Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-218a 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-190.  adopted  August  20. 1997,  and 
released  August  29.  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoiu^  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800. 1231  20th  Street,  NW.. 
Washington.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karonaos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-23441  Filed  9-3-97;  8:45  am] 
BOUNQ  COOE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doctot  No.  97-191;  RM-914(q 

Radio  Broadcasting  Services;  Murdo, 
SO 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 

comments  on  a  petition  filed  by  Windy 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  285A  at  Murdo, 
South  Dakota,  as  the  commimity's  first 
local  aural  transmission  service. 
Channel  285A  can  be  allotted  to  Murdo 
in  comphance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  285A  at  Murdo  are  North 
Latitude  43-53-24  and  West  Longitude 
100-43-06. 

DATES:  Comments  must  be  filed  on  or 
before  October  20. 1997,  and  reply 
conunents  on  or  before  November  4, 
1997. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael.  Jr.. 
President.  Windy  Valley  Broadcasting, 
c/o  Magic  City  Media.  1912  Capitol 
Avenue,  Suite  300,  Cheyenne,  Wyoming 
82001  (Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Ride  Making.  MM  Docket  No. 
97-191,  adopted  August  20,  1997.  and 
released  August  29. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  frt)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarooMW, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doa  97-23440  Filed  9-3-97;  8:45  am) 
BtLUNG  COOE  t712-«1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Ooclwt  No.  97-188,  RM-0137] 

Radio  Broadcasting  Services;  Macon, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Team 
Broadcasting  Company,  Inc.,  requesting 
the  allotment  of  Chaimel  244A  to 
Macon,  Mississippi,  as  the  commimity's 
local  aural  transmission  service. 
Channel  244A  can  be  allotted  to  Macon 
in  compliance  with  the  Commission's 
miniiniiiTi  distance  separation 
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requirements  with  a  site  restriction  of 
4.6  kilometers  (2.9  miles)  west  in  order 
to  avoid  a  short-spacing  conflict  with 
the  hcensed  operation  of  Station  WMJJ- 
I^,  Channel  243C.  Birmingham, 
Alab€mia.  The  coordinates  for  Channel 
244A  at  Macon  are  33-07-25  NL  and 
88-36-34  WL. 

DATES:  Conunents  must  be  filed  on  or 
before  October  20. 1997.  and  reply 
comments  on  or  before  November  4, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  IX]  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  shoidd  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ruben  C.  Hughes.  President. 
Team  Broadcasting  Company.  Inc.,  561 
Golden  Avenue,  Mobile,  Alabama  36617 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-188,  adopted  August  20, 1997,  and 
released  August  29, 1997.  The  fiill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  frt}m  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Stiwt.  NW.  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedxires  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karouaos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-23439  Filed  9-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  to  List  the  Alexander 
Archipelago  Wolf  as  Threatened  and  to 
Designate  Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  the  Alexander 
Archipelago  wolf  [Canis  lupus  ligoni) 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  Alter  review  of  all 
available  scientific  and  conunercial 
information,  the  Service  finds  that 
listing  the  Alexander  Archipelago  wolf 
as  threatened  is  not  warranted. 
DATES:  The  finding  aimoimced  in  this 
document  was  made  on  August  28, 
1997. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  sent  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services  Field 
Office,  3000  Vintage  Blvd.,  Suite  201, 
Jimeau,  Alaska  99801-7100.  The 
petition  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lindell,  Fish  and  Wildlife  Biologist,  at 
the  above  address,  or  by  calling  907/ 
586-7240. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that,  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information, 
the  Service  make  a  finding  on  whether 
the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals  of  higher  priority. 

On  December  17,  1993.  the  Service 
received  a  petition  to  list  the  Alexander 
Archipelago  wolf  as  threatened  under 
the  Act  bom  the  Biodiversity  Legal 
Foundation.  Eric  Holle,  and  Martin 
Berghoffen.  On  May  20. 1994,  the 
Service  aimounced  a  90-day  finding  (59 


FR  26476)  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted 
and  opened  a  public  comment  period 
until  October  1,  1994  (59  FR  26476  and 
59  FR  44122).  The  Service  issued  its  12- 
month  finding  that  listing  the  Alexander 
Archipelago  wolf  was  not  warranted  on 
February  23, 1995  (60  FR  10056). 

On  February  7, 1996,  the  Sou&west 
Center  for  Biological  Diversity, 
Biodiversity  Legal  Foundation,  Save  the 
West,  Save  America's  Forests,  Native 
Forest  Network,  Native  Forest  Council, 
Eric  Holle.  Martin  Berghoffen,  and  Don 
Muller  filed  suit  in  the  United  States 
Court  for  the  District  of  Columbia 
challenging  the  Service's  not  warranted 
finding.  On  October  9. 1996,  the  United 
States  District  Court  remanded  the  12- 
month  finding  to  the  Secretary  of  the 
Interior,  instructing  him  to  reconsider 
the  determination  "on  the  basis  of  the 
cturent  forest  plan,  and  status  of  the 
wolf  and  its  habitat,  as  they  stand 
today"  (96  CV  00227  DEX:). 

On  December  5.  1996,  a  public 
comment  fwriod  was  opened  by  the 
Service  (61  FR  64497).  It  was  extended 
until  April  4.  1997.  through  three 
subsequent  notices  (61  FR  69065;  62  FR 
6930;  and  62  FR  14662).  Prior  to  a  final 
determination,  however,  the  Forest 
Service  issued  the  Tongass  Land 
Management  Plan  Revision,  which 
superseded  the  1979  version  of  the  plan. 
In  keeping  with  the  United  States 
District  Court's  order  that  a  finding  be 
based  upon  the  "current  forest  plan," 
the  District  Court  granted  an  extension 
until  August  31, 1997,  so  that  the 
petitioners,  the  public,  and  the  Service 
could  reconsider  the  status  of  the 
Alexander  Archipelago  wolf  under  the 
revised  Tongass  Land  Management 
PlaiL  Therefore,  the  Service  reopened 
the  public  conunent  period  from  June 
12, 1997,  to  July  28. 1997  (62  FR  32070). 

"The  Service  has  reevaluated  the 
petition  and  the  literature  cited  in  the 
petition,  reviewed  other  available 
literature  and  information,  and 
consulted  with  biologists  and 
researchers  familiar  with  gray  wolves  in 
general,  and  the  Alexander  Archipelago 
wolf  in  particular.  The  1997  revised 
Tongass  National  Forest  Land 
Management  Plan  formed  the  basis  for 
evaluating  the  status  of  the  wolf  on  the 
Tongass  National  Forest.  On  the  basis  of 
the  best  scientific  and  commertnal 
information  available,  the  Service  finds 
that  listing  the  Alexander  Archipelago 
wolf  as  threatened  is  not  warranted. 

The  taxonomic  status  of  wolves  in 
southeast  Alaska,  commonly  referred  to 
as  Alexander  Archipelago  wolves,  is 
uncertain.  Nevertheless,  the  Service 
believes  that  there  is  persuasive  support 
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in  the  record  for  treating  southeast 
Alaska  wolves  as  a  distinct  subspecies, 
Canis  lupus  ligoni,  and,  therefore, 
believes  that  it  is  reasonable  to  review 
the  status  of  wolves  in  southeastern 
Alaska  as  a  listable  entity  under  the 
Endangered  Species  Act. 

The  Alexander  Archipelago  wolf 
occurs  on  the  mainland  in  southeast 
i^laska  from  Dixon  Entrance  to  Yakutat 
Bay  and  on  all  the  major  islands  in  the 
Alexander  Archipelago  except 
Admiralty,  Baranof  and  Chichagof 
islands.  Wolves  in  southeast  Alaska  are 
relatively  isolated  by  the  Pacific  Ocean 
and  the  Coast  Mountain  Range.  Six 
rivers  or  passes  penetrate  the  Coastal 
Mountains  and  may  allow  some 
interchange  between  wolves  in 
southeast  Alaska  and  those  in  British 
Columbia.  Canada.  Wolves  in  Alaska 
and  coastal  British  Columbia  may  also 
interchange  along  the  coastal  mainland: 
however,  the  amount  of  interchange 
between  Alaska  and  British  Columbia 
wolves  has  not  been  studied. 

The  current  population  of  Alexander 
Archipelago  wolves  is  thought  to  be 
stable  at  moderate  to  high  densities.  The 
population  size  of  wolves  in  southeast 
Alaska  is  not  known  with  certainty  but 
probably  numbers  between  750  and 
1,500  individuals.  About  67  percent  of 
the  population  is  estimated  to  live  on 
the  islands  in  the  central  and  southern 
portion  of  the  archipelago. 

Potential  threats  to  the  species' 
persistence  include  human-caused 
mortaUty,  disease,  loss  of  prey  as  a 
result  of  timber  harvest,  and  loss  of  prey 
as  the  result  of  severe  winter  weather. 
Results  from  a  recent  scientific  study 
indicate  that  hunting  and  trapping  of 
wolves  may  have  exceeded  sustainable 
levels  on  Prince  of  Wales  and  Kosciusko 
Islands,  Alaska.  In  response  to  that 
study,  the  Alaska  Board  of  Game  and 
the  Federal  Subsistence  Board  revised 
hunting  and  trapping  regulations  in 
southeast  Alaska  to  limit  annual  wolf 
harvest  to  acceptable  levels. 

Canine  diseases  have  been 
documented  in  other  North  American 
wolf  populations.  Evidence  from  these 
other  populations  indicates  that 
although  disease  may  cause  mortality,  it 
is  unlikely  to  have  an  effect  on  the 
population  of  Alexander  Archipelago 
wolves. 

The  Service  considers  potential  loss 
of  prey  the  most  serious  threat.  Wolves 
are  capable  of  exploiting  a  variety  of 
ungulate  and  nonungulate  prey.  Within 
the  major  island  groups  in  southeast 
Alaska,  where  wolves  are  most 
abundant  and  logging  is  most  prevalent, 
Sitka  black-tailed  deer  and,  to  a  lesser 
extent,  beaver  are  the  most  commonly 
used  prey.  On  the  mainland,  goats  are 


the  most  commonly  used  ungulate  prey. 
Moose  and  elk  have  very  limited 
distributions  in  southeast  Alaska  and 
are  probably  used  where  available. 

Logging  on  the  Tongass  National 
Forest  has  been  concentrated  in  high 
voliune  forests  since  industrial  scale 
logging  began  in  1955.  These  forests  are 
important  winter  habitat  for  deer 
because  the  multilayered  canopies 
intercept  snow  and  allow  deer  access  to 
highly  nutritious  forage  that  is  not 
available  in  most  clearcuts  and  second- 
growth  forests.  Much  of  the  harvest  has 
occurred  within  the  nuijor  island  groups 
and  adjacent  mainland  occupied  hy 
wolves.  The  projected  logging  of  old 
growth  in  southeast  Alaska  will  result  in 
a  decline  of  deer  in  southeast  Alaska. 
Effects  of  logging  will  be  particularly 
evident  during  winters  with  heavy  snow 
that  persists  on  the  forest  floor  for  long 
periods  of  time.  Because  wulves  are 
inextricably  tied  to  their  prey,  declines 
in  deer  are  expected  to  eventually  result 
in  declines  of  wolves. 

Despite  the  anticipated  population 
decline,  the  Service  believes  that  wolves 
in  southeast  Alaska  will  not  be  in 
danger  of  extinction  within  the 
foreseeable  future  because  we  expect  the 
population  decline  to  stop  at  an 
acceptable  level.  Additionally,  wolves 
are  known  to  persist  at  low  numbers  in 
healthy  populations  and  to  be  resilient 
to  the  activities  of  man  because  of  their 
high  reproductive  rate  and  high 
dispersal  capability.  The  Service, 
therefore,  concludes  that  the  Alexander 
Archipelago  wolf  is  unlikely  to  become 
endangered  throughout  all  or  a 
significant  portion  of  its  range  in  the 
foreseeable  future. 

Authors:  The  primary  authors  of  this 
document  are  Teresa  Woods,  Fish  and 
Wildlife  Biologist,  907/786-3505,  and 
Tony  DeCange,  Fish  and  Wildlife 
Biologist,  907/786-3492,  of  the  Fish  and 
Wildlife  Service,  Alaska  Regional 
OfBce. 

Autkority 

The  authority  for  this  section  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  August  28, 1997. 
Jamia  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Senrice. 

|FR  E)oc.  97-23501  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  THE  irfTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Rnding  for  a 
Petition  To  List  the  Queen  Charlotte 
Goshawk  as  Endangered  and  To 
Designate  Critical  Habitat 

AGENCY:  Fbh  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  the  Queen  Charlotte 
goshawk  (Accipiter  gentilis  laingii  imder 
the  Endangered  Species  Act  of  1973,  as 
amended.  After  review  of  all  available 
scientific  and  commercial  information, 
the  Service  finds  that  listing  this 
subspecies  as  endangered  or  threatened 
is  not  warranted. 

DATES:  The  finding  aimounced  in  this 
document  was  made  on  August  28, 
1997. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  sent  to  the  Field 
Supervisor,  U.S.  Fish  and  WildlifiB 
Service,  Ecological  Services  Field 
Office,  3000  Vintage  Blvd..  Suite  201, 
Juneau,  Alaska  99801-7100.  The 
petition  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  John 
Lindell,  Fish  and  Wildlife  Biologist,  at 
the  above  address,  or  by  calling  907/ 
586-7240. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531  etseq),  requires  that,  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information, 
the  Service  make  a  finding  on  whether 
the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  fixim 
immediate  proposal  by  other  pending 
proposals  of  higher  priority. 

Cm  May  9,  1994,  the  Fish  and  Wildlife 
Service  received  a  petition  dated  May  2. 
1994,  from  the  Southwest  Center  for 
Biological  Diversity,  Greater  Gila 
Biodiversity  Project,  Biodiversity  Legal 
Foundation,  Greater  Ecosystem 
Alliance.  Save  the  West,  Save  America's 
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Forests,  Native  Forest  Network,  Native 
Forest  Council,  Eric  Holle,  and  Don 
Muller,  to  list  the  Queen  Charlotte 
goshawk  as  endangered  under  the 
Endangered  Species  Act.  The  petition 
was  based  largely  upon  the  present  and 
impending  effects  of  timber  harvest  in 
the  Tongass  National  Forest  on  the 
Queen  Charlotte  goshawk.  On  August 
26,  1994,  the  Service  published  a 
positive  90-day  finding  (59  FR  44124) 
that  substantial  information  was 
presented  in  the  petition  indicating  that 
the  requested  action  may  be  warranted. 

In  accordance  with  the  Service's 
listing  petition  procedures,  the  positive 
90-day  finding  initiated  a  more 
thorough  12-month  evaluation,  and 
based  on  this  evaluation  the  Service 
determined  on  May  19,  1995,  that  listing 
was  not  warranted  (60  FR  33784). 

On  November  17, 1995,  the  Southwest 
Center  for  Biological  Diversity. 
Biodiversity  Legal  Foundation,  Save  the 
West,  Save  America's  Forests,  Native 
Forest  Network,  Native  Forest  Council, 
Eric  Holle,  and  Don  Muller  filed  a 
complaint  in  United  States  District 
Court,  District  of  Columbia,  against  the 
Department  of  the  Interior  and  the 
Service  for  their  refusal  to  list  the  Queen 
Charlotte  goshawk  and  designate  critical 
habitat.  On  September  25, 1996,  the 
United  States  District  Court  remanded 
the  12-month  finding  to  the  Secretary  of 
the  Interior,  instructing  him  to 
reconsider  the  determination  "on  the 
basis  of  the  current  forest  plan,  and 
status  of  the  goshawk  and  its  habitat,  as 
they  stand  today"  (95  CV  02138  DDC). 

Accordingly,  the  Service  began  to 
reconsider  Uie  status  of  the  subspecies 
on  the  basis  of  the  1979  Tongass  Land 
Management  Plan,  which  was  at  that 
time  the  "current  forest  plan."  A  public 
comment  period  opened  on  December  5, 
1996  (61  FR  64497)  and  was  extended 
Uirough  April  4, 1997  (61  FR  69065;  62 
FR  6930;  and  62  FR  14662)  to  gather  all 
available  information  for  review.  Prior 
to  a  final  determination,  however,  the 
USDA  Forest  Service  issued  the  1997 
Tongass  Land  Management  Plan 
Revision,  which  superseded  the  1979 
version  of  the  plan.  In  keeping  with  the 
United  States  District  Court's  order  that 
a  finding  be  based  upon  the  "current 
forest  plan,"  the  District  Court  granted 
an  extension  until  August  31. 1997,  so 
that  the  petitioners,  public,  and  Service 
could  reconsider  the  status  of  the  Queen 
Charlotte  goshawk  under  the  revised 
Tongass  Land  Management  Plan. 
Therefore,  the  Service  reopened  the 
public  comment  period  from  June  12  to 
July  28,  1997  (62  FR  32070).  We  based 
this  finding,  therefore,  upon  all 
available  information  on  the  subspecies 
throughout  its  range,  as  well  as  long- 


term  habitat  projections  for  the  Tongass 
National  Forest  included  in  the  1997 
Tongass  Land  Management  Plan 
Revision. 

The  northern  goshawk  (Accipiter 
gentilis)  occurs  in  boreal  and  temperate 
forests  of  North  America,  Europe,  and 
Asia.  This  notice  pertains  exclusively  to 
the  Queen  Charlotte  goshawk  [A.  g. 
laingi),  a  subspecies  that  occurs  in  the 
coastal  temperate  rainforests  of 
southeast  Alaska  and  British  Columbia, 
Canada.  Although  some  uncertainty 
surrounds  the  exact  range  of  the 
subspecies  and  the  zones  of 
intergradation  between  it  and  A.  g. 
atricapillus  (which  is  the  subspecies 
that  occurs  in  adjacent  areas),  the 
distribution  of  the  Queen  Charlotte 
goshawk  is  currently  described  as  the 
islands  and  mainland  of  southeast 
Alaska  south  of  Icy  Strait  and  Lynn 
Canal,  and  th^ Queen  Charlotte  Islands 
and  Vancouver  Island  in  British 
Columbia. 

Queen  Charlotte  goshawks  are 
difficult  to  census,  and  no  reliable 
population  estimates  or  population 
trend  data  are  available.  However, 
recent  research  has  shown  that  the 
Queen  Charlotte  goshawk  has  a  strong 
association  with  productive  old-growth 
forest,  where  it  usually  nests,  spends  the 
majority  of  its  time,  and  which  provides 
habitat  for  most  of  the  hawk's  important 
prey  species.  Therefore,  harvest  of 
productive  old-growth  forest  is  likely  to 
adversely  affect  the  Queen  Charlotte 
goshawk,  and  an  interagency  team  of 
experts  recentiy  concluded  that  the 
goshawk's  abundance  has  likely 
declined  in  recent  years  as  a  result  of 
habitat  loss.  In  1994,  the  Alaska  Region 
of  the  Forest  Service  designated  the 
Queen  Charlotte  goshawk  as  a  sensitive 
species,  and  the  Alaska  Department  of 
Fish  and  Game  designated  the 
subspecies  as  a  "species  of  special 
concern."  The  Committee  on  the  Status 
of  Endangered  Wildlife  in  Canada 
designated  the  Queen  Charlotte 
goshawk  as  "vulnerable"  in  Canada  in 
1995,  and  the  Province  of  British 
Columbia  added  the  subspecies  to  their 
"red  list"  of  candidates  for  endangered 
or  threatened  status. 

The  Service  has  identified  four  factors 
associated  with  timber  harvest  have 
been  identified  as  potential  threats  to 
the  subspecies'  persistence.  They  are 
loss  of  nesting  habitat,  a  reduction  in 
foraging  success,  increased  predation, 
and  a  reduction  in  dispersal  and  gene 
flow.  However,  there  is  littie 
information  on  these  threats,  so 
assessment  of  their  effects  on  goshawks 
at  the  population  level  remain  largely 
speculative.  As  a  result,  in  evaluating 
the  Queen  Charlotte  goshawk's  status. 


the  Service  has  relied  primarily  upon 
consideration  of  the  proportion  of 
productive  old-growth  forest  that  has 
been,  and  is  projected  to  be,  affected  by 
logging. 

In  southeast  Alaska,  when  habitat 
projections  for  the  Tongass  National 
Forest  (derived  from  the  1997  Revision 
to  the  'Tongass  Land  Management  Plan) 
were  added  to  estimates  for  private  and 
State  lands,  approximately  57  percent  of 
the  original  productive  old-grovrth 
forest  is  contained  within  large  reserves 
where  timber  harvest  is  prohibited.  In 
the  matrix,  which  is  the  area  outside  of 
reserves  where  harvest  can  take  place, 
another  18  percent  of  the  original 
productive  old-growth  forest  will  be 
maintained  by  measures  intended  to 
protect  beach  and  estuary  fringes, 
riparian  corridors,  and  other  resources. 
Thus,  a  total  of  75  percent  of  the 
original  preferred  habitat  will  remain 
intact.  Although  fragmentation  may 
compromise  habitat  quality  in  some 
areas,  the  Service  believes  that  large 
reserves  will  provide  sufficient  habitat 
for  goshawks  to  ensure  that  the 
subspecies  will  persist  throughout 
southeast  Alaska  in  well-distributed 
local  populations. 

In  British  Columbia,  approximately  64 
percent  of  the  original  productive  old- 
growth  forest  will  be  protected  on  the 
Queen  Charlotte  Islands,  with  20 
percent  in  reserves  and  44  percent 
maintained  within  the  matrix.  On 
Vancouver  Island,  considerably  less  of 
the  original  old-growth  will  be 
protected:  13  percent  of  the  old-growth 
is  contained  within  reserves  and  23 
percent  will  be  protected  in  the  matrix, 
for  a  total  of  36  percent  of  the  total. 
There  is  insufficient  information  to 
predict  the  effect  of  removing  64  percent 
of  the  old  growth  forest  on  goshawk 
abundance  on  Vancouver  Island. 
However,  given  that  75  percent  and  64 
percent  of  the  original  productive  old 
growth  forest  will  remain  intact  in 
southeast  Alaska  and  the  Queen 
Charlotte  Islands,  respectively,  the 
Service  believes  with  a  high  degree  of 
certainty  that  Queen  Charlotte  goshawks 
will  persist  and  do  not  warrant  listing 
under  section  4  of  the  Endangered 
Species  Act. 

Authors:  The  primary  authors  of  this 
document  are  Ted  Swem,  Wildlife 
Biologist.  Fairbanks  Ecological  Services 
Office,  907/456-0441,  and  Teresa 
Woods,  Fish  and  Wildlife  Biologist, 
907/786-3505  of  the  Alaska  Regional 
Office. 

Authority 

The  authority  for  this  section  is  the 
Endangpfpd  Species  Act  (16  U.S.C  1531 
et  seq.). 
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Dated:  August  28. 1997. 

-^  ■•»•-■'      » 
Jamie  Rappaport  Clark. 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  97-23502  Filed  9-3-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Extension  of  a  Currently  Approved 
Information  Collection 

agency:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Foreign 
Agricultural  Service's  intention  to 
request  an  extension  and  revision  for  a 
currendy  approved  information 
collection  in  support  of  the  Buyer  Alert 
program  based  on  re-estimates. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  3,  1997  to  be 
assured  of  consideration. 
REQUEST  FOR  COMMENTS:  Send 
comments  regarding  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  prop>er  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  and  copies  of  the 
Buyer  Alert  program  applications  form 
may  be  obtained  firom:  Charles  T. 
Alexander,  Director,  AgExport  Services 
Division,  Commodity  and  Marketing 
Programs,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture,  1400 
Independence  Avenue,  SW,  Stop  1052, 
Washington,  D.C.  20250-1052.  All 


written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  during  bu^ess  hours 
from  8:00  a.m.  to  5:00  p.m. — Phone 
(202)  720-0159,  Fax:  (202)  720-0193. 

SUPPLEMENTARY  INFORMATION: 

Title:  Buyer  Alert  Program. 
OMB  Number:  0551-0024. 

Expiration  Date  of  Approval: 
November  30,  1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Buyer  Alert  program  is 
an  advertising  service  provided  to  any 
U.S.  agricultural  exporter  of  food,  farm, 
and  forest  products.  This  service  is 
intended  to  assist  the  first  time  exporter 
or  small  and  medium  size  U.S. 
companies  in  advertising  their  product 
to  foreign  buyers.  Advertisements  are 
distributed  by  USDA  overseas  offices 
via  a  bi-weeldy  newsletter  and  other 
means  to  reach  foreign  buyers  and 
importers.  An  exporter  may  advertise  up 
to  five  difi^erent  products.  Each 
advertisement  provides  a  product 
description,  offer  terms,  and 
information  about  the  exporter.  This 
information  is  collected  by  the  USDA 
from  an  application  form  which  the 
exporter  completes  to  initiate  placement 
of  an  advertisement  in  the  Buyer  Alert 
program.  The  information  is  necessary 
to  facilitate  effective  advertisement  and 
marketing  of  the  U.S.  agricultural 
product  in  overseas  markets.  Authority 
for  this  program  falls  under  7  U.S.C. 
Part  1761.  The  program  is  voluntary.  A 
small  fee  is  charged  for  use  of  the 
service. 

Estimate  of  Burden:  The  burden  to 
U.S.  exporters  is  estimated  to  average 
0.17  hours  per  response. 

Respondents:  U.S.  agricidttiral 
exporters  of  food,  farm,  and  forest 
products. 

Estimated  Number  of  Respondents: 
600  per  annum. 

Estimated  Number  of  Responses  per 
Respondent:  3  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  306  hours  per  annum. 

Copies  of  this  information  collection 
can  be  obtained  from  Valerie  Countiss, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Signed  at  Vyashington,  D.C.  August  28, 
1997. 

Timothy  J.  Gahrin, 

Acting  Administrator,  Foreign  Agricultural 

Service. 

(FR  Doc.  97-23456  Filed  9-3-97;  8:45  am) 

BtUJNG  CODE  34ia-1(MI 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Conunerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Southeast  Region  Federal 
Fisheries  Permits  Family  of  Forms. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0205. 

Burden:  1,651  hours. 

Avg.  Hours  Per  Response:  Ranges 
between  5  and  45  minutes  depending  on 
the  requirement. 

Needs  and  Uses:  One  of  the  steps 
taken  to  manage  regulated  fisheries  is  to 
issue  permits  to  users  of  the  resources. 
Permits  are  issued  to  dealers  and 
fishermen  alike.  Permits  serve  several 
purposes  including  (1)  to  identify 
vessels  that  are  eligible  to  participate  in 
a  fishery;  (2)  to  identify  dealers;  (3)  to 
allow  revocation  of  a  permit  as  an 
enforcement  tool,  and  (4)  to  acquire  data 
on  the  economic  structure  of  the  fleet. 
The  data  obtained  are  used  by  the 
National  Marine  Fisheries  Service,  the 
Regional  Councils,  state  agencies,  and 
the  U-S.  Coast  Guard  in  developing 
management  measures  to  control  fishing 
effort,  as  well  as  to  enforce  the  measures 
once  they  are  in  effect. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  On  occasion,  biennially, 
annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

Oh4B  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
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Room  5327, 14th  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW.. 
Washington.  DC  20503. 

[)ated:  August  26. 1997. 
Linda  Engebneier, 

Departmental  Forms  Clearance  Officer. 
(FR  Doc.  97-23409  Filed  9-J-97;  8:45  am) 
BUJNQ  COOE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Business  Information  Service  for  the 
Newly  Independent  States  (BISNIS) 
RnanceUnk 

action:  Proposed  collection;  comiment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  3, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230.  Phone  number  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Trevor  Gunn,  BISNIS,  Room 
7413,  Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  phone  (202)  482-4655.  fax 
(202) 482-2293. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration's  Business  Information 
Service  for  the  Newly  Independent 
States  (BISNIS)  offers  business 
information  and  counseling  to  U.S. 
companies  seeking  to  export  or  invest  in 
the  countries  of  the  former  Soviet 
Union.  One  of  the  essential  components 


of  BISNIS'  services  is  assisting 
companies  in  locating  suitable  financing 
for  exports.  Often,  official  sources,  such 
as  the  Export-Import  Bank  of  the  United 
States,  cannot  handle  all  requests  for  a 
variety  of  reasons.  The  proposed  BISNIS 
Finance  Link  collection  of  information 
is  an  internet-based  service  to  facilitate 
contact  between  exporters  and  financing 
agencies.  Exporters  fill  out  a  form  giving 
relevant  details  about  their  company 
and  desired  transaction.  The  form  is 
then  submitted  via  Internet's  World 
Wide  Web  to  BISNIS.  If  complete, 
BISNIS  will,  in  turn,  distribute  the 
information  collected  to  potential 
financing  agencies.  The  intention  is  to 
provide  a  service  that  benefits  both 
exporters  and  financing  agencies. 

n.  Method  of  Collection 

The  request  is  sent  via  internet  to 
Department  of  Commerce,  BISNIS 
Information  Service  for  the  Newly 
Independent  States,  Trade  Finance 
Specialist. 

nLDaU 

Olya  Number:  W  A. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  33  hours. 

Estimated  Total  Annual  Cost:  $1155 — 
no  capital  costs  are  required. 

IV.  Request  for  CommentB 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  August  26. 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  97-23410  Filed  9-3-97;  8:45  am] 
BMJUNO  COOE  3610-OA-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Fisheries  Capital  Construction  Fund 
Agreement,  Application,  and 
Certificate  of  Construction/ 
Reconstruction 

ACnON:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Conunerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportiuiity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  miist  be 
submitted  on  or  before  November  3, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Charles  L.  Cooper, 
Financial  Services  Division.  Office  of 
Sustainable  Fisheries.  National  Marine 
Fisheries  Service.  1315  East  West 
Highway,  Silver  Spring,  Maryland 
20910.  (301)  713-2396. 

SUPPLEMENTARY  INFORMATKM: 

L  Abstract 

Respondents  will  be  commercial 
fishing  industry  individuals, 
partnerships,  or  corporations  which 
want  to  enter  into  Capital  Construction 
Fund  agreements  with  the  Secretary  of 
Commerce  allowing  deferral  of  Federal 
taxation  on  fishing  vessel  income 
deposited  into  the  fund  for  use  in  the 
acquisition,  construction,  or 
reconstruction  of  fishing  vessels. 
Deferred  taxes  are  recaptured  by 
reducing  an  agreement  vessel's  basis  for 
depreciation  by  the  amount  withdrawn 
from  the  fund  for  its  acquisition, 
construction,  or  reconsbuction.  The 
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information  collected  from  applicants 
on  these  forms  is  used  to  determine 
their  eligibility  to  participate  in  the 
Capital  Construction  Fund  Program 
pursuant  to  50  CFR  Part  259. 

n.  Method  of  Collection 

The  collection  of  information  will  be 
collected  on  Fishing  Vessel  CCF 
Application,  the  Interim  Capital 
Construction  Fund  Agreement,  and  the 
Certificate  of  Construction/ 
Reconstruction. 

m.  Data 

OMB  Number:  0648-0090. 

Form  Number:  NOAA  Form  88-14. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for  profit  organizations — commercial 
fishermen,  partnerships,  and 
corporations  with  Capital  Construction 
Fund  agreements. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Response:  2.25 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2.250. 

Estimated  Total  Annual  Cost  to 
Public:  No  capital,  operations,  or 
maintenance  costs  are  expected. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  26, 1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

II-R  Doc.  97-23419  Filed  9-3-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  Na  970801 189-7189-01] 

RIN064»-ZA33 

Announcement  of  Graduate  Research 
Fellowships  in  the  National  Estuarine 
Research  Reserve  System  for  Rscal 
Yean  998 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Notice. 

SUMMARY:  The  Sanctuaries  and  Reserves 
Division  (SRD)  of  the  Office  of  Ocean 
and  Coastal  Resource  Management  is 
soliciting  applications  for  graduate 
fellowship  funding  within  the  National 
Estuarine  Research  Reserve  System. 
This  notice  sets  forth  funding  priorities, 
selection  criteria,  and  application 
procedures. 

The  National  Estuarine  Research 
Reserve  System  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  announces  the  availability  of 
Graduate  Research  Fellowships.  SRD 
anticipates  that  19  Graduate  Research 
Fellowships  will  be  competitively 
awarded  to  qualified  graduate  students 
whose  research  occurs  within  the 
boundaries  of  at  least  one  Reserve. 
Fellowships  will  start  no  earlier  than 
June  1, 1998. 

DATES:  Applications  must  be 
postmarked  no  later  than  November  1, 
1997.  Notification  regarding  the 
awarding  of  fellowships  will  be  issued 
on  or  about  March  1,  1998. 

ADDRESSES:  Dr.  Dwight  D.  Trueblood, 
Science  Coordinator,  NOAA/ 
Sanctuaries  and  Reserves  Division,  1305 
East-West  Highway,  N/ORM2,  SSMC4, 
11th  Floor,  Silver  Spring.  MD  20910, 
Attn:  FY98  NERRS  Research.  Phone: 
301-713-3145,  ext.  174.  Fax:  301-713- 
0404,  internet: 

dtrueblood@ocean.nos.noaa.gov.  Web 
page:  http://wave.nos.noaa.gov/ocrm/ 

nerr/nerrs research.html.  See 

Appendix  I  for  National  Estuarine 
Research  Reserve  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  fiulher  information  on  specific 
research  opportunities  at  National 
Estuarine  Research  Reserve  sites, 
contact  the  site  staff  listed  in  Appendix 
I.  For  application  information,  contact 
the  Science  Coordinator  of  the 


Sanctuaries  and  Reserves  Division  (see 
ADDRESSES  above). 

SUPPLEMENTARY  INFORMATION: 

L  Authority  and  Background 

Section  315  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended 
(CZMA),  16  U.S.C.  1461.  establishes  the 
National  Estuarine  Research  Reserve 
System  (NERRS).  16  U.S.C.  1461 
(e)(1)(B)  authorizes  the  Secretary  of 
Commerce  to  make  grants  to  any  coastal 
state  or  public  or  private  person  for 
purposes  of  supporting  research  and 
monitoring  within  a  national  estuarine 
reserve  that  are  consistent  with  the 
research  guidelines  developed  under 
subsection  (c).  This  program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  under  "Coastal  Zone 
Management  Estuarine  Research 
Reserves,"  Number  11.420. 

n.  Information  on  Established  National 
Estuarine  Research  Reserves 

The  NERRS  consists  of  estuarine  areas 
of  the  United  States  and  its  territories 
which  are  designated  and  managed  for 
research  and  educational  purposes. 
Each  National  Estuarine  Research 
Reserve  (Reserve)  within  the  NERRS  is 
chosen  to  reflect  regional  differences 
and  to  include  a  variety  of  ecosystem 
types  in  accordance  with  the 
classification  scheme  of  the  national 
program  as  presented  in  15  CFR  part 
921. 

Each  Reserve  supports  a  wide  range  of 
beneficial  uses  of  ecological,  economic, 
recreational,  and  aesthetic  values  which 
are  dependent  upon  the  maintenance  of 
a  healthy  ecosystem.  The  sites  provide 
habitats  for  a  wide  range  of  ecologically 
and  commercially  important  species  of 
fish,  shellfish,  birds,  and  other  aquatic 
and  terrestrial  wildlife.  Each  Reserve 
has  been  designed  to  ensure  its 
effectiveness  as  a  conservation  unit  and 
as  a  site  for  long-term  research  and 
monitoring.  As  part  of  a  national 
system,  the  Reserves  collectively 
provide  an  excellent  opportunity  to 
address  research  questions  and 
estuarine  management  issues  of  national 
significance.  For  a  detailed  description 
of  the  sites,  contact  the  individual  site 
staff  or  refer  to  the  NERR  internet  web 
site  provided  in  the  ADDRESSES  section. 

m.  Availability  of  Funds' 

Funds  are  expected  to  be  available  on 
a  competitive  basis  to  qualified  graduate 
students  for  research  within  National 
Estuarine  Research  Reserves  leading  to 
a  graduate  degree.  No  more  than  two 
fellowships  at  any  one  site  will  be 
funded  at  any  one  time;  based  upon 
fellowships  awarded  in  the  1997 
funding  cycle,  we  anticipate  only  19 
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openings  for  Fellowships  in  FY98. 
Fellowships  are  expected  to  be  available 
at  the  following  sites: 


NERRsite 

Feltowships 

ACE  Basin  

1 

Aoalachicola           

1 

Chesapeake  Bay.  VA  

Deteware —   

Elkhom  Skxigh  

Great  Bay * 

Hudson  River 

Jobos  Bay „ 

Mulltca  River  

1 

1 
1 
2 
1 
1 
1 

Old  Woman  Creek 

1 

Rookery  Bay  

Sapeto  Island 

South  Stoogti  

Ti)uana  River 

Weeks  Bay 

WeJIs 

1 
2 

2 

1 
1 

1 

Because  NOAA  is  an  active  partner  in 
NERRS  research,  funds  will  be  awarded 
through  a  cooperative  agreement  NOAA 
may  be  involved  in  the  award  in  the 
following  manner 

The  Sanctuaries  and  Reserves  Division 
(SRD),  Office  of  Ocean  and  Coastal  Resource 
Management,  reserves  the  right  to 
immediately  halt  activity  under  this  award  if 
it  becomes  obvious  that  award  activities  are 
not  fulfilling  the  mission  of  the  National 
Estuarine  Research  Reserve  System.  While 
day-to-day  management  is  the  responsibility 
of  the  recipient,  frequent  guidance  and 
direction  is  provided  by  the  Federal 
Government  for  the  successful  conduct  of 
this  award.  Non-compliance  with  a  Federally 
approved  project  may  result  in  immediate 
lulling  of  the  award. 

SRO  generally  will  review  and  approve 
each  stage  of  work  annually  before  the  next 
begins  to  assure  that  studies  will  produce 
viable  information  on  which  to  form  valid 
coastal  management  decisions. 

All  Staff  at  NERRS  sites  are  ineligible 
to  submit  an  application  for  a 
fellowship  under  this  Announcement. 
Federal  fiinds  requested  must  be 
matched  by  the  applicant  by  at  least 
30%  of  the  TOTAL  cost,  not  the  Federal 
share,  of  the  project.  It  is  anticipated 
that  fellowships  receiving  funding 
under  this  announcement  will  begin  by 
Jime  1, 1998. 

IV.  Purpose  and  Priorities 

NERR  Research  fimds  are  provided  to 
support  management-related  research 
projects  that  will  enhance  scientific 
understanding  of  the  Reserve  ecosystem, 
provide  information  needed  by  Rwerve 
management  and  coastal  management 
decision-makers,  and  improve  public 
awareness  and  imderstanding  of 
estuarine  ecosystems  and  estuarine 
management  issues  (15  CFR  921.50). 

The  NERR  Graduate  Research 
Fellowship  program  is  designed  to  fund 
high  quality  research  focused  on 


enhancing  coastal  zone  management 
while  providing  students  with  hands-on 
training  in  ecological  monitoring. 

Research  projects  proposed  in 
response  to  this  annoiuicement  must:  (1) 
Address  coastal  management  issues 
identified  as  having  local,  regional,  or 
national  significance,  described  in  the 
"Scientific  Areas  of  Support"  below; 
and  (2)  be  conducted  within  one  or 
more  designated  NERR  sites.  Fimding 
($16,500  per  year)  is  intended  to 
provide  any  combination  of  research 
support,  salary,  tuition,  supplies,  or 
other  costs  as  needed,  including 
overhead.  Fellows  will  be  expected  to 
participate  in  an  ecological  training 
program  that  will  entail  some  aspect  of 
ecological  monitoring  or  research  for  up 
to  a  maximum  of  15  hours  per  week. 
Fellows  conducting  multi-site  projects 
may  fulfill  this  requirement  at  one  or  a 
combination  of  sites  but  for  no  more 
than  a  total  of  1 5  hovirs  per  week.  This 
training  program  may  occur  througbout 
the  academic  year  or  may  be 
concentrated  during  a  specific  season. 
Students  are  encoiuaged.  but  not 
required,  to  incorporate  these  training 
activities  into  their  own  research 
programs. 

Scientific  Areas  of  Support 

The  NERRs  program  has  identified  the 
following  as  areas  of  nationally 
significant  research  interest.  Proposed 
research  projects  submitted  in  response 
to  this  announcement  must  address  one 
of  the  following  topics  (see  #1  above): 

•  The  effects  of  non-point  source 
pollution  on  estuarine  ecosystems; 

•  Evaluative  criteria  and/or  methods 
for  estuarine  ecosystem  restoration; 

•  The  importance  of  biodiversity  and 
efliects  of  invasive  species  on  estuarine 
ecosystems;  or 

•  Mechanisms  for  sustaining 
resoiurces  within  estuarine  ecosystems. 

Each  NERR  has  local  issues  of 
concern  that  fall  within  one  of  the 
topics  above.  Applicants  are  responsible 
for  contacting  the  NERR  site  of  interest 
to  determine  thbse  site-specific  research 
needs. 

Note:  It  is  strongly  suggested  that 
applicants  contact  the  host  Reserve  (see 
Appendix  I)  for  information  on  site-specific 
information  and  to  discuss  the  training 
opportunities  at  the  site. 

V.  Guidelines  for  Application 
Preparation,  Review,  and  Reporting 
Requirements 

Applicants  for  SRD  research 
fellowships  must  follow  the  guidelines 
presented  in  this  annoimcement. 
Applications  not  adhering  to  these 
guidelines  may  be  rettuned  to  the 
applicant  without  further  review. 


Applications  for  graduate  fellowships 
in  the  NERRs  are  solicited  annually  for 
award  the  following  fiscal  year. 
Application  due  dates  and  other 
pertinent  information  are  contained  in 
this  annoimcement  of  research 
opportunities.  Applicants  must  submit 
an  original  and  two  (2)  copies  of  each 
application  and  all  supporting 
doctunents  [curricula  vitae.  literattue 
referenced,  transcripts,  etc.),  excluding 
letters  of  reference  which  must  come 
directly  from  their  source. 

Applicants  may  request  funding  for 
up  to  three  years;  funding  for  years  two 
and  three  will  be  made  available  based 
on  availability  of  funds  and  satisfactory 
progress  of  research  as  determined  by 
the  NERR  Research  Staff  and  the 
student's  faculty  advisor,  in 
consultation  with  SRD.  The  amoimt  of 
the  award  is  $15,000/annum  plus  10% 
overhead  for  a  total  of  $16,500/annum. 
Requested  Federal  funds  must  be 
matched  by  at  least  30  percent  of  the 
award  total. 

Applicants  who  are  selected  for 
funding  will  be  required  to:  (1)  Work 
with  the  Research  Coordinator  or 
Reserve  Manager  to  develop  an 
ecological  training  program  for  up  to  15 
hours  per  week;  (2)  submit  an  annual 
technical  report  to  SRD  and  the  host 
Reserve  before  the  end  of  each  funding 
cycle  on  the  research  accomplishments 
to-date;  and  (3)  acknowledge  NERRS 
support  in  all  relevant  scientific 
presentations  and  publications.  In 
addition,  fellows  will  be  strongly 
encoiuaged  to  publish  their  results  in 
peer-reviewed  literature  and  make 
presentations  at  scientific  meetings. 

A.  Applications 

Students  admitted  to  or  enrolled  in  a 
full-time  Master's  or  Doctoral  program 
at  U.S.  accredited  universities  are 
eligible  to  apply.  Students  should  have 
completed  a  majority  of  their  course 
work  at  the  beginning  of  their 
fellowship  and  have  an  approved  thesis 
research  program. 

Applicants  are  rec^uired  to  submit 

(1)  An  academic  resume  or  a 
curriculum  vitae  that  includes  all 
graduate  and  undergraduate  institutions 
(department  or  area  of  study,  degree, 
and  year  of  graduation),  all  publications 
(including  undergraduate  and  graduate 
theses),  awards  or  fellowships,  and 
work/research  experience; 

(2)  A  cover  letter  from  the  applicant 
indicating  ciurent  academic  status, 
research  interests,  career  goals,  and  how 
the  proposed  research  fits  into  their 
degree  program,  and  the  results  of  any 
discussion  with  NERR  staff  regarding 
the  ecological  monitoring  training 
program; 


(3)  A  tided  research  proposal  (double- 
spaced  in  a  font  no  smaller  than  12- 
point  coiuier)  that  includes  an  Abstract, 
Introduction,  Methods  and  Materials, 
Project  Significance,  and  Bibliography; 

(4)  A  proposed  budget  (see  Section  B, 
Proposal  Content,  below  for  specific 
guidelines); 

(5)  An  unofficial  copy  of  all 
imdergraduate  and  graduate  transcripts; 

(6)  A  letter  of  support  fixjm  the 
applicant's  graduate  advisor  indicating 
the  advisor's  contribution  (financial  and 
otherwise)  to  the  applicant's  graduate 
studies,  and  an  assurance  that  the 
student  is  in  good  academic  standing; 
and 

(7)  Two  letters  of  recommendations 
(from  other  than  the  applicant's 
graduate  advisor)  sent  directiy  from 
their  source. 

One  original  and  two  (2)  copies  of  the 
information  requested  above,  excluding 
letters  of  reference,  must  be  submitted 
to  the  SRD  Science  Coordinator  at  the 
address  in  the  Addresses  section, 
postmarked  no  later  than  November  1, 
1997.  Applications  postmarked 
November  2, 1997  or  later,  will  be 
returned  without  review.  Receipt  of  all 
applications  will  be  acknowledged  and 
a  copy  sent  to  the  appropriate  Reserve 
staff. 

B.  Proposal  Content 

The  research  proposal  should  contain 
the  sections  described  below. 

1.  Title  Page.  A  tiUe  page  must  be 
provided  which  lists: 

•  Student  name,  address,  telephone 
number,  fax  number  &  email  address, 

•  Project  tide, 

•  Amount  of  funding  requested, 

•  Name  of  graduate  institution, 

•  Name  of  institution  providing 
matching  funds  and  amoimt  of  matching 
funds, 

•  Name,  address,  telephone  number, 
fax  number  &  email  address  of  feculty 
advisor, 

•  NERR  site  where  research  is  to  be 
conducted,  and 

•  Number  of  years  of  requested 
support. 

If  it  is  a  multi-site  project,  the  title 
page  must  indicate  which  Reserve  will 
be  the  primary  contact  ("host  Reserve") 
for  the  training  program. 

2.  Abstract.  The  abstract  should  state 
the  research  objectives,  scientific 
methods  to  be  used,  and  the  significance 
of  the  project  to  a  particular  Reserve  and 
the  NHIRS  program.  The  abstract  must 
be  limited  to  one  page. 

3.  Project  Description.  The  project 
description  must  be  limited  to  6  double- 
spaced  pages  excluding  figures.  The 
main  body  of  the  proposal  should  be  a 
detailed  statement  of  the  work  to  be 


undertaken,  and  include  the  following 
components: 

(a)  Introduction.  This  section  should 
introduce  the  research  setting  and 
environment.  It  should  include  a  brief 
review  of  pertinent  literature  and 
describe  the  research  problem  in 
relation  to  relevant  coastal  management 
issues  and  the  research  priorities.  This 
section  should  also  present  the  primary 
hypothesis  upon  which  the  project  is 
focused,  as  well  as  any  additioiial  or 
component  hypotheses  which  will  be 
addressed  by  the  research  project. 

(b)  Methods.  This  section  should  state 
the  methods(s)  to  be  used  to  accomplish 
the  specific  research  objectives, 
including  a  systematic  discussion  of 
what,  when,  where,  and  how  the  data 
are  to  be  collected,  analyzed,  and 
reported.  Field  and  laboratory  methods 
should  be  scientifically  valid  and 
reliable  and  accompanied  by  a 
statistically  sound  sampling  scheme. 
Methods  chosen  should  be  justified  and 
compared  with  other  methods  employed 
for  similar  work. 

Techniques  should  allow  the  testing 
of  the  hypotheses,  but  also  provide 
baseline  data  related  to  ecological  and 
management  questions  concerning  the 
Reserve  environment.  Methods  should 
be  described  concisely  and  techniques 
should  be  reliable  enough  to  allow 
comparison  with  those  made  at  different 
sites  and  times  by  different 
investigators.  The  methods  must  have 
proven  their  utility  and  sensitivity  as 
indicators  for  natural  or  human-indUced 
change. 

Analytical  methods  and  statistical 
tests  applied  to  the  data  should  be 
documented,  thus  providing  a  rationale 
for  choosing  one  set  of  methods  over 
alternatives.  Quality  control  measures 
also  shoidd  be  doctunented  (e.g., 
statistical  confidence  levels,  standards 
of  reference,  performance  requirements, 
internal  evaluation  criteria).  The 
proposal  should  indicate  by  way  of 
discussion  how  data  are  to  be 
synthesized,  interpreted  and  integrated 
into  final  work  products. 

A  map  clearly  showing  the  study 
location  and  any  other  features  of 
interest  must  be  included;  a  U.S. 
Geological  Survey  topographic  map,  or 
an  equivalent,  is  suggested  for  this 
purpose.  Consultation  with  Reserve 
persoimel  to  identify  existing  maps  is 
strongly  recommended. 

(c)  Project  Significance.  This  section 
should  provide  a  clear  discussion  of 
how  the  proposed  research  addresses 
state  and  national  estuarine  and  coastal 
resource  management  issues  and  how 
the  proposed  research  effort  will 
enhance  or  contribute  to  improving  the 
state  of  knowledge  of  the  estuary;  i.e.. 


why  is  the  proposed  research  important 
and  how  will  the  results  contribute  to 
coastal  resource  management?  This 
section  must  also  discuss  the  relation  of 
the  proposed  research  to  the  research 
priorities  stated  in  Section  IV. 
Applicability  of  research  findings  to 
other  NERRS  and  coastal  areas  should 
also  be  mentioned. 

4.  Milestone  Schedule.  A  milestone 
schedule  is  required.  This  schedule 
should  show,  in  table  form,  anticipated 
dates  for  completing  field  work  and  data 
collection,  data  analysis,  progress 
reports,  the  final  technical  report  and 
other  related  activities.  Use  "Month  1. 
Month  2,"  rather  than  June,  July,  etc.,  in 
preparing  these  charts. 

5.  Personnel  and  Project  Management 
The  proposal  must  include  a  description 
of  how  the  project  will  be  managed, 
including  the  name  and  expertise  of 
feciUty  advisors  and  other  team 
members.  Evidence  of  ability  to 
successfully  complete  the  proposed 
research  should  be  supported  by 
reference  to  similar  efforts  performed. 

6.  Literature  Cited.  This  section 
should  provide  complete  references  for 
current  literature,  research,  and  other 
appropriate  published  and  unpublished 
documents  cited  in  the  text  of  the 
proposal. 

7.  Budget.  The  amoimt  of  Federal 
funds  requested  must  be  matched  by  the 
applicant  by  at  least  30%  of  the  total 
project  cost  (i.e.,  $7,072  match  for 
$16,500  in  Federal  funds  for  total 
project  cost  of  $23,572).  Cash  or  the 
value  of  goods  and  services  (except 
land)  directiy  benefiting  the  research 
project  may  be  used  to  satisfy  the 
matching  requirements.  Overhead  costs 
for  these  awards  are  limited  to  $1,500  of 
the  Federal  share  (i.e.,  $15,(X)0  for 
project  and  $1,500  for  overhead)  and 
waived  overhead  costs  may  also  be  used 
as  match.  Funds  from  other  Federal 
agencies  and  NERRS  staff  salaries 
supported  by  Federal  funds  may  not  be 
used  as  match.  Requirements  for  the 
non-Federal  share  are  contained  in  OMB 
Circular  A-110.  SRD  strongly  suggests 
that  the  applicant  work  with  their 
institution's  research  office  to  develop 
their  budget  (see  section  D,  below). 

The  applicant  may  request  funds 
imder  any  of  the  categories  listed  below 
as  long  as  the  costs  are  reasonable  and 
necessary  to  perform  research.  The 
budget  should  contain  itemized  costs 
with  appropriate  narratives  justifying 
proposeid  expenditures.  Bucket 
categories  are  to  be  broken  dovtrn  as 
follows,  clearly  showing  both  Federal 
and  non-Federal  shares  side  by  side: 
— Salary.  The  rate  of  pay  (hourly, 

monthly,  or  annually)  should  be 
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indicated.  Salaries  requested  must  be 
consistent  with  the  institution's 
regular  practices.  The  submitting 
organization  may  request  that  salary 
data  remain  conhdential  information. 
— Fringe  Benefits.  Fringe  Benefits  (i.e., 
social  security,  insurance,  retirement) 
may  be  treated  as  direct  costs  as  long 
as  this  is  consistent  with  the 
institution's  regular  practices. 
— Equipment.  While  not  their  primary 
purpose,  fellowship  funds  may  be 
approved  for  the  purchase  of 
equipment  only  if  the  following 
*•        conditions  are  met:  (a)  A  lease  versus 
purchase  analysis  has  been  conducted 
by  the  applicant  or  the  applicant's 
institution  and  the  findings  determine 
that  purchase  is  the  most  economical 
method  of  procurement;  and  (b)  the 
equipment  does  not  exist  at  the 
recipient's  institution  or  the  Reserve 
site  and  is  essential  for  the  successful 
completion  of  the  project. 
The  justification  must  discuss  each  of 
these  points  along  with  the  purpose  of 
the  equipment  and  a  justification  for  its 
use,  and  include  a  list  of  equipment  to 
be  purchased,  leased,  or  rented  by 
model  number  and  manufacturer,  where 
knov^n.  At  the  termination  of  the 
fellowship,  disposition  of  equipment 
will  be  determined  by  the  NOAA 
Property  Administrator. 

— Travel.  The  type,  extent,  and 
estimated  cost  (broken  down  by 
transportation,  lodging  and  per  diem) 
of  travel  should  be  explained  and 
justified  in  relation  to  the  proposed 
research;  the  justification  should  also 
identify  the  person  traveling.  Travel 
expense  is  limited  to  round  trip  travel 
to  field  research  locations  and 
professional  meetings  to  present  the 
research  results  and  should  not 
exceed  40  {>ercent  of  total  award 
costs. 

— Other  Direct  Costs.  Other  anticipated 
costs  should  be  itemized  under  the 
following  categories: 

•  Materials  and  Supplies.  The  budget 
should  indicate  in  general  terms  the 
types  of  expendable  materials  and 
supplies  required  and  their  estimated 
costs; 

•  Research  Vessel  or  Aircraft  Rental. 
Include  purpose,  unit  cost,  duration  of 
use.  user,  and  justification; 

•  Laboratory  Space  Rental.  Funds 
may  be  requested  for  use  of  laboratory 
space  at  research  establishments  away 
from  the  student's  institution  while 
conducting  studies  specifically  related 
to  the  proposed  effort; 

•  Telecommunication  Services  and 
Reproduction  Costs.  Include  expenses 
associated  with  telephone  calls. 


facsimile,  copying,  reprint  charges,  film 
duplication,  etc.; 

•  Computer  Services.  The  cost  of 
unusual  or  costly  computer  services 
may  be  requested  and  must  be  justified. 
— Indirect  Costs.  Requested  overhead . 

costs  under  NERRS  fellowship  award 

are  limited  to  $1,500  of  the  Federal 

amount. 

8.  Requests  for  Reserve  Support 
Services.  On-site  Reserve  personnel 
sometimes  can  provide  limited  logistical 
support  for  research  projects  in  the  form 
of  manpower,  equipment,  supplies,  etc. 
Any  request  for  Reserve  support 
services,  including  any  services 
provided  as  match,  should  be  approved 
by  the  Reserve  Manager  or  Research 
Coordinator  prior  to  application 
submission  and  be  included  as  part  of 
the  application  package  in  the  form  of 
written  correspondence.  Reserve 
resoiiTces  which  are  supported  by 
Federal  funds  are  not  eligible  to  be  used 
as  match. 

9.  Coordination  with  other  Research 
in  Progress  or  Proposed.  SRD 
encourages  collaboration  and  cost- 
sharing  with  other  investigators  to 
enhance  scientific  capabilities  and 
avoid  unnecessary  duplication  of  effort. 
Applications  should  include  a 
description  of  how  the  research  will  be 
coordinated  with  other  research  projects 
that  are  in  progress  or  proposed,  if 
applicable. 

10.  Permits.  The  applicant  must  apply 
for  any  applicable  local,  state  or  Federal 
permits.  A  copy  of  the  permit 
application  and  supporting 
dociunentation  should  be  attached  to 
the  application  as  an  appendix.  SRD 
must  receive  notification  of  the  approval 
of  the  permit  application  before  funding 
can  be  approved. 

C.  Application  Review  and  Evaluation 

All  applications  will  be  evaluated  for 
scientific  merit  by  SRD  staff,  a  host 
Reserve  scientific  panel  of  no  less  than 
three  reviewers  from  the  scientific 
community,  and  the  appropriate 
Research  Coordinator  and/or  Reserve 
Manager.  Criteria  for  selection  include: 
(1)  The  quality  of  proposed  research  and 
its  applicability  to  the  NERRS  Scientific 
Areas  of  Significance  and  specific 
Reserve  research  and  resource 
management  goals;  and  (2)  academic 
excellence  based  on  the  applicant's 
transcripts  and  two  letters  of  reference. 
No  more  than  two  Fellowships  will  be 
awarded  at  any  one  time  for  any  one 
Reserve.  Final  funding 
reconunendations  will  be  made  by  the 
Chief  of  the  Sanctuaries  and  Reserves 
Division,  based  upon  scientific  review 
and  SRD  programmatic  considerations. 


D.  Fellowship  Awards 

Awards  are  normally  made  to  the 
fellow's  graduate  institution  through  the 
use  of  a  cooperative  agreement. 
Applicants  whose  projects  are 
recommended  for  fiinding  will  be 
required  to  complete  all  necessary 
Federal  financial  assistance  forms  (SF- 
424.  SF-424A.  SF-424B.  CD-511,  and 
SF-LLL.  OMB  Control  Numbers  0348- 
0043,  0348-0044,  and  0348-0046), 
which  will  be  provided  by  SRD  with  the 
letter  of  fellowship  notification.  SRD 
recommends  that  all  applicants  work 
with  their  graduate  institution  diuing 
the  development  of  their  budget  to 
ensure  concurrence  on  budgetary  issues 
(e.g.  the  use  of  salary  and  fringe  benefits 
as  match). 

VI.  Other  Requirements 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name-check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  account 
is  paid  in  full;  (2)  A  Negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received;  or  (3) 
Other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  In  addition,  any  recipients  who 
are  past  due  for  submitting  acceptable 
final  reports  under  any  previous  SRD- 
funded  research  will  be  ineligible  to  be 
considered  for  new  awards  until  final 
reports  re  received,  reviewed  and 
deemed  acceptable  by  SRD. 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisoiunent 
as  provided  in  18  U.S.C.  1001. 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
(DOC)  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 


of  DOC.  However,  funding  priority  will 
be  given  to  the  additional  years  of  multi- 
year  proposals  upon  satisfactory 
completion  of  the  current  year  of 
research. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  other  Responsibility 
Matter;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprociuement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26  Section  105) 
are  subject  to  15  CFR  Part  26.    . 
"Nonprocurement  Debarment  and 
Suspension."  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  the  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  which  applies 
to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximiun  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

4.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-rLLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

5.  Lower  Tier  Certifications. 
Recf{)ients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
CD-512.  "Certifications  Regarding 
Debarment.  Susi}ension.  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying," 
and  disclosure  form  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
The  original  form  CII>-512  is  intended 
for  the  use  of  recipients.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 


EKXD  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products:  Applicants  are  hereby  notified 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  imder  this  program 
should  be  American-made  to  the  extent 
feasible. 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Preaward  Activities:  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

Vn.  Classification 

This  notice  has  been  determined  to  be 
"not  significant"  for  purposes  of  E.O. 
12866. 

This  action  is  categorically  excluded 
bom  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Administrative  Order  216-6. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  notice  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  The 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0348-0043,  0348-0044, 
and  0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection 
displays  a  ciurent  valid  OMB  control 
number. 

Federal  Domestic  Agsistance  Catalog  Number 
11.420  Coastal  Zone  Management  Estuarine 
Research  Reserves) 

Dated:  August  14. 1997. 
Nancy  Foster, 

Assistant  Administrator,  Ocean  Services  and 
CoastaJ  Zone  Management. 

Appendix  L  NERRS  on-Site  Staff 

Alabama 


Mr.  L.G.  Adams.  Manager 

Mr.  Bob  McCoqnack,  Interpretive 

Coordinator 
Weeks  Bay  National  Estuarine  Research 

Reserve 
11300  U.S.  Highway  98 
Fairhope,  AL  36532 
(334)  928-9792 

bmccormack@ocean.nos.noaa.gov 
California 
Dr.  Jane  Caffrey,  Research  Coordinator 
Elkhom  Slough  National  Estuarine 

Research  Reserve 
1700  Elkhom  Road 
Watsonville,  CA  95076 
(408)  728-2822 
)caffrey®cats.  ucsc.  edu 
Ed  Navarro 
Acting  Manager 
Tijuana  River  National  Estuarine  Research 

Reserve 
301  Caspian  Way 
Imperial  Beach,  CA  92032 
(619)  575-3613 
Delaware 
Ms.  Sarah  Cooksey,  Manager 
Dr.  William  Meredith,  Research 

Coordinator 
Delaware  National  Estuarine  Research 

Reserve 
Department  of  Natural  Resources  and 

Environmental  Control 
Division  of  Soil  and  Water  Conservation 
89  Kings  Highway 
Dover,  DE  19903 
(302)  739-3451  (bookMey) 
(302)  739-3493  (Meredith) 
wmeredith@state.de.us 
Florida 
Mr.  Woodward  Miley  II,  Manager 
Mr.  Lee  Edmiston,  Research  Coordinator 
Apalachicola  River  National  Estuarine 

Research  Reserve 
350  Carroll  Street 
Eastpoint,  FL  32320 
(850)  670-4783 
edmistdmail.state.fl.us 
Mr.  Gary  Lytton,  Manager 
Dr.  Todd  Hopkins,  Research  Coordinator 
Rookery  Bay  National  Estuarine  Research 

Reserve 
300  Tower  Road 
Naples,  FL  34113-8059 
(941)417-6310 

hopkins t6dep.8tate.fl.ua 

Georgia 
Mr.  Buddy  Sullivan,  Manager 
Dr.  Stuart  Stevens,  Research  Coordinator 
Sapelo  Island  National  Estuarine  Research 

Reserve 
Dep>artment  of  Natural  Resources 
P.O.  Box  15 

Sapelo  Island,  GA  31327 
(912)  485-2251  (Sullivan) 
(912)  264-7218  (Stevens) 
stuartOdiucrd3.dnr.8tate.ga.us 
Maine 
Dr.  Michele  Dionne,  Research  Coordinator 
Wells  National  Estuarine  Research  Reserve 
RR#2,  Box806 
Wells.  ME  04090 
(207)646-1555 
d  ionne9cybertours.com 
Maryland 
Ms.  Mary  Ellen  Dore,  Manager 
Mr.  David  Nemazie,  Research  Coordinator 
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Chesapeake  Bay  National  Estuarine 

Research  Reserve  in  Maryland 
Dept.  of  Natiiral  Resources 
Tawes  State  Office  Building,  E-2 
580  Taylor  Avenue 
Annapolis,  MD  21401 
(410)  260-8730  (Dore) 
(410)  228-9250  x615  (Nemazie) 
nemazieOca.  umces.edu 
Massachusetts 
Ms.  Christine  Gault.  Manager 
Or.  Richard  Crawford.  Research  , 

Coordinator 
Waquoit  Bay  National  Estuarine  Research 

Reserve 
Dept.  of  Environmental  Management 
P.O.  Box  3092 
.    Waquoit,  MA  02536 
(508)  457-0495 
wfonerr9capecod.net 
New  Hampshire 
Mr.  Peter  Wellenberger,  Manager 
Great  Bay  National  Estuarine  Research 

Reserve 
New  HaAipshire  Fish  and  Gome 

Department 
37  Concord  Road 
Durham,  NH  03824 
(603)  868-1095 
New  Jersey 
Mr.  Michael  De  Luca 
Mullica  River  National  Estuarine  Research 

Reserve 
Institute  of  Marine  and  Coastal  Sciences 
Rutgers  University 
P.O.  Box  231 

New  Brunswick.  N]  08103 
908-932-9489  x512 
delucaOBhab.rutgers.edu 
New  York 
Ms.  Elizabeth  Blair,  Manager 
Mr.  Chuck  Nieder,  Research  Coordinator 
Hudson  River  National  Estuarine  Research 

Reserve 
New  York  Sute  Department  of 

Environmental  Conservation 
c/o  Bard  College  Field  SUtion 
Annandale-on-Hudson,  NY  12504 
(914) 758-5193 
cniederOoc8an.nos.noaa.gov 
North  Carolina 
Dr.  John  Taggart,  Manager 
Dr.  Steve  Ross,  Research  Coordinator 
North  Carolina  National  Estuarine 

Research  Reserve 
7205  Wrightsville  Avenue 
Wilmington,  NC  28403 
(910)  256-3721  (Taggart) 
(910)  395-3905  (Ross) 
rost8uncwil.edu 
Ohio 
Mr.  Eugene  Wright,  Manager 
Dr.  David  Klarer,  Research  Coordinator 
Old  Woman  Creek  National  Estuarine 

Research  Reserve 
2514  Cleveland  Road 
East.  Huron,  OH  44839 
(419)  433-4601 
dklarerOocean.nos.noaa.gov 
Oregon 
Kfr.  Michael  Graybill,  Manager 
Dr.  Steve  Rumrill,  Research  Coordinator 
South  Slough  National  Estuarine  Research 

Reserve 
P.O.  Box  5417 
Charleston.  OR  97420 
(541)  888-5558 
s8nenOtiarborside.com 
Puerto  Rico 


Ms.  Carmen  Gonzalez.  Manager 
Jobos  Bay  National  Estuarine  Research 

Reserve  «. 

Dept  of  Natural  Resources 
CaUBoxB 
Aguirre,  PR  00704 
(809)  853-4617 

cgonzale80oc8an.nos.iK>aa.gov 
Rhode  Island 
Mr.  Allan  Beck,  Manager 
Narragansett  Bay  National  Estuarine 

Rei>earch  Reserve 
Dept.  of  Environmental  Management 
Box  151 

Prudence  Island,  RI 02872 
(401)  683-5061 
allanbeckOaol.com 
South  Carolina 
Mr.  Michael  D.  McKenzie,  Manager 
Dr.  Elizabeth  Wenner,  Research 

Coordinator 
Ashepoo-Combahee-Edistor  (ACE)  Basin 
South  Carolina  Wildlife  and  Marine 

Resources  Department 
P.O.  Box  12559 
Charleston.  SC  294212 
(803)  762-5052  (McKenzie) 

(803)  736-5050  (Wenner) 
wennereOcofc.edu 

Dr.  Dennis  Allen,  Manager 

Dr.  Joe  Schubauer-Berigan,  Research 

Coordinator 
North  Inlet-Winyah  Bay  National  Estuarine 

Research  Reserve 
Baruch  Marine  Field  Laboratory 
P.O.  Box  1630 
Georgetown,  SC  29442 
(803) 546-3623 
jschubauObe  lle.baruch.sc.edu 
Virginia 
Dr.  Maurice  P.  Lynch,  Manager 
Dr.  William  Reay.  Research  Coordinator 
Chesapeake  Bay  National  Estuarine 

Research  Reserve  in  Virginia 
Virginia  Institute  of  Marine  Science 
College  of  William  and  Maiy 
P.O.  Box  1347 
Gloucester  Point,  VA  23062 

(804)  684-7135 
WTeayOvims.edu 

Washington 
Mr.  Terry  Stevens,  Manager 
Dr.  Dou^as  Bulthuis.  Research  Coordinator 
Padilla  Bay  National  Estuarine  Research 

Reserve 
1043  Bayview-Edison  Road 
Mt.  Vernon.  WA  98273 
(360)  428-1558 
bulthuisOpadillttbiiy.gov 

(PR  Doc.  97-23446  Filed  9-3-97;  8:45  am] 
MLLMQCOOE  SSIO-OO-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Association 

Administration.  Modamlzation 
Transition  Committss;  Public  Moating 

action:  Notice  of  public  meeting. 

TIME  AND  DATE:  September  24, 1997 
beginning  at  8:00  ajn. 
PLACE:  This  meeting  will  take  place  at 
the  Silver  Spring  Quality  Hotel,  8727 


Colesville  Road,  Silver  Spring. 
Maryland. 

STATUS:  The  meeting  will  be  open  to  the 
public.  The  time  between  10:00  a.m.  to 
10:30  a.m.  will  be  set  aside  for  oral 
comments  or  questions  from  the  public 
and  approximately  50  seats  will  be 
available  on  a  first-come  first-served 
basis. 

MATTERS  TO  BE  C0N8IDERE0:  This 
meeting  will  cover  Consultation  on  11 
combined  Automation  and  Closure 
Certifications,  5  combined 
Consolidation.  Automation  and  Closure 
Certifications,  and  1  Closure  only 
Certification;  review  of  the  Air  Safety 
Foimdation's  pilot  education  and 
feedback  results;  update  on  the 
interactions  between  NWS  and  the 
Astoria  commiuiity;  presentation  on  the 
National  Research  Council  Road  Map 
Study;  and  update  on  FAA  ASOS 
Assessment 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Nicholas  Scheller,  National  Weather 
Service.  Modernization  Staff,  1325  East- 
West  Highway,  SSMC2.  Silver  Spring. 
Maryland  20910.  Telephone:  (301)  713- 
0454. 

Dated:  August  28, 1997. 
Nkholos  R.  SdMlkr, 
Maaager,  National  Implementation  Staff. 
[FR  Doc.  97-23491  Filed  9-3-97;  8:45  am) 
BNOJNa  COOC  3610-U-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapherlc 
Administration 

p.D.  072S97B] 

Advisory  Panal  on  hiighly  Migratory 
Species  Fisherias 

AGBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  intent;  request  for 
nominations;  correction. 

SUMMARY:  NMFS  is  correcting  a  notice 
that  appeared  in  the  Federal  Rqjster  of 
Thursday.  August  28, 1997  (62  FR 
45629)  in  column  one.  The  original 
notice  was  published  with  an  incorrect 
date  for  receipt  of  nominations.  The 
date  for  receipt  of  nominations  should 
be  September  12, 1997.  Nominations 
may  be  sent  to  Rebecca  Lent,  Chief, 
Hi^y  Migratory  Species  Management 
Division.  1315  East-West  Highway. 
Silver  Spring.  MD  20910.  Nominations 
may  be  faxed  to  (301)  713-1917. 
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FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Uuck  (301)  713-2347. 
SUPPLEMENTARY  INFORMATION:  In  ¥K  Doc. 
072597B,  appearing  on  page  45629  in 
the  Federal  Register  ofThursday, 
August  28, 1997,  the  following 
correction  is  made: 

1.  On  page  45629,  in  the  first  column, 
"Nominations  must  be  submitted  by 
September  29, 1997"  is  changed  to 
"Nominations  mxist  be  submitted  by 
September  12. 1997. 

Dated:  August  28, 1997. 
Gary  C.  Matlodc. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doa  97-23494  Filed  9-3-97;  8:45  am] 
nujNacooc  3sio-2i-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0627978] 

Norttt  Pacific  Fishery  Management 
Council;  IMeetings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  meet  in 
Seattle  the  week  of  September  22, 1997. 
DATES:  The  meetings  will  be  held  during 
the  week  of  September  22, 1997.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  All  meetings  will  be  held  at 
the  DoubleTree  Hotel-Seattle  Airport, 
18740  Pacific  Coast  Highway  South, 
Seattle,  WA.  All  meetings  are  open  to 
the  public  with  the  exception  of  a 
Council  executive  session  tentatively 
scheduled  for  noon  on  Thursday, 
September  25,  to  discuss  personnel, 
international  issues,  or  litigation,  as 
necessary. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  (907)  271- 
2809. 

SUPPLEMENTARY  INFORMATION:  Individual 
Fishery  Quota  (IFQ)  Implementation 
Team  will  meet  Simday,  September  21, 
9:00  a.m.  to  6:00  p.m. 

The  Scientific  and  Statistical 
Committee  and  Advisory  Panel  will 
begin  meeting  at  8:00  a.m.  on  Monday, 
September  22,  and  continue  until  their 
agendas  are  completed. 


The  Enforcement  Committee  will 
meet  Monday  evening,  September  22, 
beginning  at  6:00  p.m. 

The  Coimcil's  regular  plenary  session 
will  begin  at  8:00  a.m.  on  Tuesday, 
Septeml>er  23,  and  continue  through 
Sunday,  September  28. 

Other  workgroup  or  committee 
meetings  may  be  held  during  the  week. 
Notices  of  these  meetings  will  be  posted 
at  the  hotel.  The  agenda  for  the 
Coimcil's  plenary  session  will  include 
the  following  issues.  The  Council  may 
take  appropriate  action  on  any  of  the 
issues  identified. 

1.  Oaths  of  office  will  be  administered 
to  newly-appointed  Council  members, 
and  election  of  ofGcers  will  take  place. 

2.  Reports  from  the  NMFS  and  Alaska 
Department  of  Fish  and  Game  on  the 
current  status  of  the  fisheries  off  Alaska, 
and  NMFS  and  U.S.  Coast  Guard  reports 
on  enforcement. 

3.  Review  and  approve  problem 
statement  and  alternatives  for  further 
analysis  for  allocation  of  pollock 
between  inshore  and  offshore  sectors. 
Consider  separating  the  pollock 
Commujaity  Development  Quota  (CDQ) 
program  from  the  inshore-offshore 
amendment. 

4.  Consider  approval  of  the  State  of 
Alaska's  recommendations  for 
allocation  of  multi-species  CDQs  under 
the  license  limitation  program. 

5.  Consider  final  action  for  an 
amendment  to  the  Halibut  and  Sablefish 
IFQ  Program  to  amend  ownership 
requirements  for  hired  skippers,  and 
give  initial  review  of  an  amendment  to 
initiate  rolling  closures  in  the  sablefish 
fisheries  during  annual  surveys.  Receive 
a  report  and  discussion  paper  from  the 
International  Pacific  Halibut 
Commission  on  a  weighmasters  program 
from  the  IFQ  fisheries, 

6.  The  Council  will  consider  several 
halibut  issues,  including: 

a.  Consider  final  action  on 
management  altemaUves  for  the  Alaska 
halibut  guided  sport/charteiboat 
industry. 

b.  Consider  final  action  on  a  local  area 
halibut  management  plan  for  Sitka 
Sound. 

c.  Initial  review  of  changes  to  the 
possession  limits  for  halibut. 

d.  General  discussion  of  local  area 
halibut  management  plans. 

7.  Under  Magnuson-Stevens  Act 
revisions,  the  Council  will  consider  the 
following  subjects: 

a.  The  IFQ/CDQ  fee  and  registry 
programs;  initial  review. 

b.  Final  action  on  the  North  Pacific 
loan  program. 

c  Review  proposals  for  bycatch 
reduction  measures. 


d.  Receive  progress  reports  on  other 
mandates,  includ^g  essential  fish 
habitat. 

8.  Receive  a  report  on  an  industry- 
initiated  crab  license  buyback  program. 

9.  Review  progress  toward  a  joint 
project  agreement  for  managing  the 
observer  program  and  review  a  draft 
analysis  for  a  third-party  arrangement 
for  observer  procurement  services. 

10.  Receive  a  progress  report  from  the 
Vessel  Bycatch  Accountability 
committee. 

11.  The  Council  will  receive  the 
preliminary  1998  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  reports  for  . 
Gulf  of  Alaska  and  Bering  Sea/ Aleutian 
Islands  groundfish  and  release  them  for 
public  review,  and  set  preliminary  1998 
harvest  allocations,  including  vessel 
incentive  program  rate  standards,  and 
bycatch  allowances. 

12.  Other  groundfish  issues  to  be 
addressed  include: 

a.  Review  a  proposal  and  industry 
recommendations  for  trip  limits  for 
pollock  and  Pacific  cod  in  the  Gulf  of 
Alaska. 

b.  Review  recommendations  on 
groimdfish  issues  from  the  joint  Council 
and  Alaska  Board  of  Fisheries 
Committee. 

c.  Discuss  a  proposal  for  Eastern  Gulf 
of  Alaska  boimdary  changes. 

d.  Take  final  action  on  an  amendment 
to  revise  the  mAYimiiTn  retainable 
bycatch  of  shortaker/rotigheye  in  Bering 
Sea/ Aleutian  Islands  trawl  fisheries. 

e.  Staff  report  on  gear  preemption 
issues.  * 

f.  Consider  repeal  of  salmon  retention 
regulations. 

13.  Review  Amendment  3  to  the 
Scallop  Fishery  Management  Plan  for 
joint  management  with  the  State  of 
Alaska.  Discussion  of  limited  entry  for 
the  scallop  fishery  and  provide 
direction  to  staff. 

14.  Review  proposals  received  for 
changes  to  the  groimdfish  fishery 
management  plans. 

15.  Review  and  comment  on  an 
application  for  foreign  vessel 
transhipment  permit. 

Although  other  issues  not  contained   ' 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
ConservaticHi  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 
Special  Accommodations 
These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
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interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  28. 1997. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-23495  Filed  9-3-97;  8:45  am] 
■LUNQ  CODE  3S10-32-F 


DEPARTMENT  OF  DEFENSE 

DefMilment  of  the  Anny 

Performance  Review  Boards; 
MemtMrsliip 

AGBICY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 


Notice  is  given  of  the  names 
of  members  of  four  performance  review 
boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stokes,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army,  Washington, 
DC2031CM)111. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  iaitial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  are: 

1.  MG  David  R.  Gust.  Program 
Executive  Officer,  bitelligence  and 
Electronic  Warfare. 

2.  BG  Joseph  L.  Bergantz,  Comanche 
Program  Manager,  Program  Executive 
Office,  Aviation.  Army  Acquisition 
Executive. 

3.  BG(P)  John  S.  Caldwell,  Jr.,  Deputy 
Chief  of  Staff  for  Research, 
Development,  and  Acquisition,  U.S. 
Army  Materiel  Command. 

4.  Mr.  Dale  G.  Adams,  Principal 
Deputy  for  Acquisition,  U.S.  Army 
Materiel  Command. 

5.  Mr.  Edward  T.  Bair,  Deputy 
Program  Executive  Officer,  bitelligence 
and  Electronic  Warfare,  Army 
Acquisition  Executive. 

6.  Mr.  Barry  J.  Baskett.  Director, 
Engineering,  U.S.  Army  Aviation  and 
Troop  Command.  AMC. 


7.  Mr.  Paul  Bogosian,  Deputy  Program 
Executive  Officer,  Aviation,  Army 
Acquisition  Executive. 

8.  Mr.  T.  Kevin  Carroll,  Director, 
CECOM  Acquisition  Center,  U.S.  Army 
Communications-Electronics  Command, 
AMC. 

9.  Dr.  Jagdish  Chandra.  Deputy 
Director,  Information  Science  and 
Technology  Directorate,  U.S.  Army 
Research  Laboratory,  AMC. 

10.  Dr.  Andrew  Crowson,  Director, 
Materials  Science  Division,  U.S.  Army 
Research  Office,  AMC. 

11.  Ms.  L.  Marlene  Cruze,  Director, 
Acquisition  Center,  U.S.  Army  Missile 
Command,  AMC. 

12.  Dr.  Larry  O.  Daniel,  Director, 
Systems  Engineering  and  Production, 
U.S.  Army  Missile  Command,  AMC. 

13.  Dr.  Paul  H.  Deitz,  Director, 
Ballistic  Vulnerability  Division,  U.S. 
Army  Research  Laboratory.  AMC. 

14.  Mr.  Alexander  Farkas.  Director  for 
Development  Business  Group,  U.S. 
Army  Tank-automotive  and  Armaments 
Command,  AMC. 

15.  Mr.  Frank  E.  Fiorilli,  Deputy  for 
Business,  U.S.  Army  Communications- 
Electronics  Command,  AMC. 

16.  Mr.  James  L.  Fliim  III,  Director, 
Integrated  Materiel  Management  Center, 
U.S.  Army  Missile  Command,  AMC. 

17.  Mr.  Bruce  M.  Fonoroff.  Associate 
Director,  Plans.  Programs,  and  Budget, 
U.S.  Army  Research  Laboratory,  AMC. 

18.  Mr.  John  F.  Gehbauer,  Deputy 
Director,  Close  Combat  Armaments 
Center.  Armament  RD&E  Center,  U.S. 
Army  Tank-automotive  Command, 
AMC. 

19.  Mr.  Thomas  L.  House,  Executive 
Director,  Aviation  RD&E  Center,  U.S. 
Army  Aviation  and  Troop  Command, 
AMQ 

20.  Dr.  Paul  L.  Jacobs,  Associate 
Director  for  Technology,  U.S.  Army 
Missile  Command.  AMC. 

21.  Dr.  Robert  W.  Lewis,  Deputy  to  the 
Commander,  U.S.  Army  Soldier  Systems 
Command. 

22.  Mr.  Harold  b.  Mabrey,  Executive 
Director,  Acquisition  Center,  U.S.  Army 
Aviation  and  Troop  Command.  AMC. 

23.  Dr.  Ingo  W.  May.  Director, 
Weapons  and  Materials  Research 
Directorate,  U.S.  Army  Research 
Laboratory,  AMC. 

24.  Dr.  Richard  E.  McClelland,  Vice 
President  for  Research,  U.S.  Army  Tank- 
automotive  Command,  AMC. 

25.  Mr.  Daniel  G.  Mehney,  Director, 
Acquisition.  U.S.  Army  Tank- 
automotive  and  Armaments  Command, 
AMC. 

26.  Mr.  A.  David  Mills.  Principal 
Deputy  for  Logistics,  U.S.  Army 
Materiel  Command. 

27.  Mr.  Jimmy  C.  Morgan,  Director, 
Armament  and  Chemical  Acquisition 


and  Logistics  Activity,  U.S.  Army  Tank- 
automotive  and  Armaments  Command, 
AMC. 

28.  Mr.  Douglas  R.  Newberry,  Deputy 
to  the  Commander,  U.S.  Army  Tank- 
automotive  and  Armaments  Command, 
AMC. 

29.  Mr.  A.Q.  Oldacre.  Deputy  Program 
Executive  Officer,  Missile  Defense, 
Army  Acquisition  Executive. 

30.  Ms.  Renata  F.  Price,  Assistant 
Deputy  Chief  of  Staff  for  RD&A— 
Science  and  Technology,  U.S.  Army 
Materiel  Command. 

31.  Mr.  Daniel  J.  Rubery,  Deputy  to 
the  Commander.  U.S.  Army  Aviation 
and  Troop  Command,  AMC. 

32.  Dr.  James  J.  Streilein,  Director, 
Evaluation  Analysis  Center,  U.S.  Army 
Operational  Test  and  Evaluation 
Command. 

33.  Ms.  Kathryn  Szymanski, 
Command  Counsel,  U.S.  Army 
Communications-Electronics  Conmumd, 
AMC. 

34.  Dr.  James  J.  Wade,  Director. 
Survivability/Lethality  Analysis,  U.S. 
Army  Research  Laboratory,  AMC. 

35.  Mr.  Walter  Wynbelt,  Program 
Executive  Officer,  Tactical  Wheeled 
Vehicles,  Army  Acouisition  Executive. 

The  members  of  the  Performance 
Review  Board  for  the  United  States 
Army,  Office  of  The  Surgeon  General 
are: 

1.  MG  John  J.  Cuddy.  DC.  Deputy 
Surgeon  General,  Office  of  The  Surgeon 
General,  and  Chief  of  Staff,  U.S.  Army 
Medical  Command. 

2.  MG  Leslie  M.  Burger,  MC, 
Commander,  North  Atlantic  Regional 
Medical  Command,  and  Commander, 
Walter  Reed  Army  Medical  Center, 
Washington,  D.C. 

3.  BG  John  S.  Parker,  MC.  Assistant 
Surgeon  General  for  Force  Development 
and  Sustainment,  and  Chief.  Medical 
Corps.  Office  of  The  Surgeon  General. 

4.  BG  Mack  C.  Hill,  MS.  Assistant 
Surgeon  General  for  Force  Management, 
and  Chief,  Medical  Service  Corps,  Office 
of  the  Surgeon  General. 

5.  Mr.  James  C.  Reardon,  Executive 
Director,  Defense  Medical  Information 
Management,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affiairs). 

6.  Mr.  Ronald  G.  Richards,  Principal 
Director,  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Health  Affairs), 
Health  Services  Operations  and 
Readiness. 

7.  Ms.  Sandy  R.  Riley,  Deputy 
Administrative  Assistant  to  the 
Secretary  of  the  Army,  Headquarters, 
Department  of  the  Anny. 

8.  Ms.  Jean  Stqrck.  Principal  Director, 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  (Health  Affairs).  Healtii 
Services  Financing. 
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The  members  of  the  Performance 
Review  Board  for  the  consolidated 
Commands  are: 

1.  MG  James  J.  Cravens,  Chief  of  Staff, 
U.S.  Army  Training  and  Doctrine 
Command  (TRADOC). 

2.  Mr.  Roy  Reynolds,  Director  of 
Operations,  White  Sands  Missile  Range, 
TRADOC. 

3.  Mr.  Robert  Soger,  Assistant  Deputy 
Chief  of  Staff  for  Training  (Plans  and 
Policy),  TRADOC. 

4.  Mr.  William  R.  Lucas,  Deputy  to  the 
Commander,  Military  Traffic 
Management  Conunand  (MTMC). 

5.  Mr.  Thomas  CoUinsworth,  Director, 
MTMC  Transportation  Engineering 
Agency. 

6.  MG  Charles  G.  Sutton,  Jr., 
Commander,  Army  Signal  Command, 
Forces  Command  (FORSCOM). 

7.  Ms.  Vicky  L.  Jefferis,  Assistant 
Deputy  Chief  of  Staff  for  Resources  and 
Evaluation  FORSCOM. 

8.  Dr.  Michael  Gentry,  Senior 
Technical  Director/Chief  Engineer, 
Army  Signal  Command,  FORSCOM. 

9.  Mr.  John  R.  Kohler,  Assistant 
Deputy  Chief  of  Staff  for  Resource 
Management,  U.S.  Army,  Europe. 

10.  Mr.  William  Rich,  Deputy  and 
Technical  Director,  U.S.  Army  National 
Ground  Intelligence  Center. 

The  members  of  the  Performance 
Review  Board  for  the  Office  of  the  Chief 
of  Staff,  Army  are: 

1.  BG  William  Boykin,  Deputy 
Director  Operations  Readiness  & 
Mobilization,  Office  of  the  Deputy  Chief 
of  Staff  for  Operations  and  Plans 
(DCSOPS). 

2.  BG  John  M.  Dubik,  Director  of 
Training  for  DCSOPS. 

3.  Mr.  John  Riente,  Technical  Advisor 
to  the  DCSOPS. 

4.  MG  Julian  Sullivan,  Director  for 
Supply  and  Maintenance,  Office  of  the 
Deputy  Chief  of  Staff  for  Logistics 
(DCSLOG). 

5.  Mr.  Chester  Kowalczyk,  Assistant 
Director  of  Energy  &  Troop  Support, 
DCSLOG. 

6.  MG  Charles  C.  Cannon,  Jr., 
Assistant  Deputy  Chief  of  Staff  for 
Logistics. 

7.  Mr.  Mark  W.  Ewing,  Assistant 
Deputy  Chief  of  Staff  for  Intelligence. 

8.  MG  David  H.  Ohle.  Assistant 
Deputy  Chief  of  Staff  for  Personnel.    . 
Office  of  the  Deputy  Chief  of  Staff  for 
Personnel  (DCSPER). 

9.  BG  Clayton  E.  Melton,  Director  of 
Human  Resource,  DCSPER. 

10.  Dr.  Zita  M.  Simutis,  Deputy 
Director,  Army  Research  Institute, 
DCSPER. 

11.  Dr.  Jack  H.  Hiller,  Director  of 
MANPRINT,  DCSPER. 

12.  Mr.  William  C.  Reeves,  Jr., 
Director,  Weapons  Directorate,  U.S. 


Army  Space  and  Strategic  Defense 
Command  (SSDC). 

13.  Dr.  Robin  B.  Buclcelew,  Director. 
Missile  Defense  Battie  Integration 
Center,  SSDC. 

14.  Mr.  Edgar  Vandiver,  Director, 
Concepts  and  Analysis  Agency. 
Gregory  D.  Showaher, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-23496  Filed  9-3-97;  8:45  am) 
BIUJNQ  OOOE  3n»-<M-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
Record  of  Decision 

AGENCY:  Department  of  Defense, 
Department  of  the  Navy. 
ACTION:  Record  of  Decision  to 
implement  the  sewage  effluent 
compliance  project  for  the  Santa 
Margarita  River  Basin  of  Marine  Corps 
Base,  Camp  Pendleton,  California. 

SUMMARY:  Pursuant  to  Section  102(c)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  aiuiounces  its  decision  to 
upgrade  the  wastewater  treatment  and 
disposal  systems  in  the  Santa  Margarita 
River  Basin  of  Marine  Corps  Base 
(MCB),  Camp  Pendleton,  California. 
Upgrades  in  the  Santa  Margarita  River 
Basin  include  the  construction  of  a 
series  of  wastewater  discharge  flow 
percolation/equalization  ponds  inland 
from  the  coastline,  and  a  connecting 
pipeline,  approximately  98,000  total 
lineal  feet,  to  connect  sewage  treatment 
plants  1,  2,  3,  8  and  13  to  the  La  Salina 
ocean  outfall,  which  is  owned  and 
operated  by  the  City  of  Oceanside. 
DATES:  This  action  is  effiective 
immediately. 

ADDRESSES:  Mr.  Lupe  E.  Armas, 
Assistant  Chief  of  Staff.  Environmental 
Security,  Marine  Corps  Base,  Camp 
Pendleton,  CA  92055-5008. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Armas  at  (619)  725-4512. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  and  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508),  the  Department  of  the  Navy 
announces  its  decision  to  upgrade  the 
wastewater  treatment  and  disposal 
systems  in  the  Santa  Margarita  River 
Basin  of  Marine  Corps  Base  (MCB), 
Camp  Pendleton,  Caiifomia.  Upgrades 
in  the  Santa  Margarita  River  Basin 
include  the  construction  of  a  series  of 
wastewater  discharge  flow  percolation/ 


equalization  ponds  inland  from  the 
coastline,  and  a  connecting  pipeline, 
approximately  98,000  total  lineal  feet,  to 
connect  percolation/equalization  ponds 
serving  sewage  treatment  plants  1,2,3, 
8  and  13  to  the  La  Salina  ocean  out&U, 
which  is  owned  and  operated  by  the 
City  of  Oceanside.  The  project  will  be 
constructed  in  two  phases.  Phase  one 
includes  construction  of  new 
infrastructtue  linking  fecilities  on  Camp 
Pendleton.  Phase  two  includes  pipeline 
construction  from  the  percolation/ 
equalization  ponds  on  Camp  Pendleton 
to  the  La  Salina  Oceanside  ocean 
outfall,  as  well  as  authorize  execution  of 
the  utility  service  agreement  contract 
with  the  City  of  Oceanside  for  the  use 
of  the  outfell. 

Sewage  treatment  plants  3  and  8  were 
constructed  in  the  1940's  and  currently 
discharge  secondary  treated  effluent  to 
percolation  basins  adjacent  to  the 
sewage  treatment  plants  within  a 
beneficial  use  portion  of  the  lower  Santa 
Margarita  River  Basin.  Sewage  treatment 
plant  1  was  constructed  in  the  1940's 
and  currently  discharges  secondary 
treated  effluent  to  oxidation  ponds  and 
then  as  a  surface  discharge  to  the  Santa 
Margarita  River  Basin  at  locations 
distant  from  the  plant.  Sewage  treatment 
plant  2  was  constructed  prior  to  1960 
and  currenUy  discharges  secondary 
effluent  that  is  primarily  diverted  for 
irrigation  use  at  the  Marine  Memorial 
Golf  Course  with  any  excess  effluent 
discharged  to  the  Santa  Margarita  River 
via  a  series  of  oxidation  ponds,  open 
channel  trenches  and  pipelines.  Sewage 
treatment  plant  13  was  constructed 
prior  to  1960  and  was  designed  to 
discharge  secondary  effluent  via  force 
main  pipeline  to  percolation  ponds  in 
the  lower  Santa  Margarita  River, 
approximately  3  miles  distant  (upriver). 
The  force  main  pipeline  was  damaged 
by  the  January  1993  flood;  consequenUy 
sewage  treatment  plant  13  discharges 
secondary  effluent  directly  to  the  Santa 
Margarita  River  at  a  location  adjacent  to 
the  estuary. 

Groimdwater  extracted  from  this 
basin  serves  developments  within  the 
southern  portion  of  MCB  Camp 
Pendleton.  The  current  quality  of 
effluent  discharged  into  th^Santa 
Margarita  River  Basin,  from  all  plants, 
does  not  meet  the  standards  of  the  1994 
San  Diego  Water  Quality  Basin  Plan,  the 
State  of  Caiifomia  Porter  Cologne  Water 
Quality  Act  of  1969,  and  the  National 
Pollution  Discharge  Elimination  System 
requirements  of  the  Federal  Water 
Pollution  Control  Act  of  1972.  As  a 
result  of  these  discharges,  the  San  Diego 
Regional  Water  Quality  Control  Board 
issued  Cease  and  Desist  Orders  to  MCB 
Camp  Pendleton  in  January  1989.  To 
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comply  with  these  Cease  and  Desist 
Orders,  new  facilities  are  required  to 
improve  wastewater  treatment  and 
disposal  practices  and  meet  the  Basin 
Plan  objectives. 

Alternatives  considered  for  correcting 
the  conditions  cited  in  the  Cease  and 
Desist  Orders  included  water  disposal  of 
effluent,  land  disposal  of  effluent  and 
no  action.  Water  disposal  alternatives 
included  construction  of  an  ocean 
outfall,  live-stream  discharge  of  either 
secondary-  or  tertiary-treated  effluent  to 
the  Santa  Margarita  River,  discbarge  to 
an  off-base  publicly  owned  treatment 
works,  and  a  basin  plan  amendment. 
Land  disposal  alternatives  included 
percolation  basins,  biological  ponds, 
leach  fields,  and  injection  wells. 

The  preferred  alternative,  as 
identified  in  the  Draft  Environmental 
Impact  Statement  (DEIS)  consists  of  the 
construction  of  98,000  feet  of  pipeline, 
and  percolation/equalization  ponds 
connecting  all  five  Base  sewage 
treatment  plants  and  traversing  through 
the  City  of  Oceanside,  to  the  City  owned 
La  Salina  ocean  outfall  for  ultimate 
disposal.  Though  all  five  sewage 
treatment  plants  will  be  connected  to 
the  ocean  outfall,  only  sewage  treatment 
plant  13  normally  will  discharge  to  this 
outfall.  The  other  sewage  treatment 
plants  will  discharge  to  the  outfall 
during  storm  events.  The  Base  sewage 
treatment  plants  would  continue  to  treat 
sewage  and  discharge  effluent  at  the 
current  secondary  level.  This  alternative 
is  identified  in  the  Final  Enviroiunental 
Impact  Statement  (FEIS)  as  the 
environmentally  preferred  alternative 
for  the  Santa  Margarita  River. 
Connection  to  the  La  Salina  ocean 
outfall  will  require  the  approval  of  the 
City  of  Oceanside. 

A  systematic  and  multidisciplinary 
approach  to  identify  alternatives  was 
utilized  which  incorporated  criteria 
based  upon  technical  and  functional 
suitability.  Alternatives  were  evaluated 
for  technical  suitability  consistent  with 
the  numerous  constraints  imposed  by 
available  land  for  treatment  and 
disposal  facilities  and  subsurface 
geological  and  hydrogeoiogical 
conditions.  Teclmically  suitable 
alternatives  were  further  evaluated  for 
their  abilify  to  satisfy  the  following  six 
functional  requirements  of  the  project: 

(1)  Prevention  of  degradation  of  water 
quality  to  sustain  beneficial  uses 
identified  in  the  San  Diego  Basin  Plan, 

(2)  compliance  with  water  qualify 
standards  in  accordance  with  State 
Groundwater  Recharge  Guidelines,  (3) 
compliance  with  water  qualify 
standards  in  accordance  with  Federal 
and  State  safe  drinking  water  standards, 
(4)  compliance  with  the  timelines 


identified  in  the  Cease  and  Desist 
Orders,  (5)  maintenance  of  sustained 
volume  within  each  water  basin,  and  (6) 
prevention  of  saltwater  intrusion  into 
each  water  basin.  The  analysis 
determined  that  the  preferred 
alternative  is  the  only  alternative  that 
meets  all  six  functional  requirement 
criteria,  and  is  therefore  the  most 
environmentally  preferable. 
'  All  practical  means  to  avoid  or 
minimize  environmental  harm  have 
been  adopted  as  identified  below  and 
are  amplified  in  the  FEIS. 

Construction  of  the  on  Base 
percolation/equalization  ponds  and 
pipeline  within  the  Santa  Margarita 
River  will  require  grading  and 
excavation.  A  soil  erosion  control  plan 
will  he  prepared  for  construction,  and 
will  include  restricting  grading  and 
excavation  during  the  rainy  season, 
restricting  heavy  equipment  to  existing 
roads  and  rights-of-way,  installing 
sediment  control  measures,  and 
implementing  post-construction 
revegetation.  Construction  of  the 
facilities  within  the  City  of  Oceanside 
will  also  require  trenching  operations. 
Implementation  of  the  pipeline  project 
segments  within  Oceanside  will  be 
performed  consistent  with  grading 
operation  specifications  developed  by 
the  City  of  Oceanside. 

To  reduce  potential  significant 
impacts  on  paleontological  resources  to 
an  acceptable  level,  the  Marine  Corps 
will  develop  an  enviroiunental 
education  program,  develop  an 
information  pamphlet  and  conduct  an 
environmental  education  class  for  all 
construction  project  personnel. 
Additionally,  environmental  monitors 
shall  be  present  when  construction 
activities  occur  in  designated  sensitive 
areas.  Environmental  monitors  shall 
ensure  that  paleontological  resources 
are  recovered  according  to  approved 
procedures.  If  paleontological  resources 
are  identified  aboard  the  Base  or  within 
the  Qfy  of  Oceanside,  and  salvage 
efforts  are  required,  the  Marine  Corps 
will  curate  the  materials.  Those 
materials  found  in  the  Cify  of  Oceanside 
will  be  provided  to  the  Cify  as 
requested. 

The  Southwestern  willow  flycatcher 
(Empidonax  trailii),  the  least  Bell's  vireo 
( Vireo  belli  pusillus)  and  the  Arroyo 
southwest  toad  [Bufo  mocroscaphus), 
all  federally  listed  endangered  species, 
are  known  to  occur  in  the  riparian  areas 
of  the  Santa  Margarita  River  drainage. 
The  vireo  and  the  flycatcher  are  known 
to  occur  in  the  Pilgrim  Creek  reach  of 
the  San  Luis  Rey  River  drainage. 

Construction  activities  will  likely  be 
completed  outside  of  the  vireo  and 
flycatcher  breeding  season  (March  15 


through  September  15).  Clearing  of  the 
vegetation  will  be  completed  prior  to 
the  breeding  season.  This  will  avoid  the 
possibility  of  vireos  and  flycatchera 
nesting  within  the  area  that  may  be 
directiy  affected  by  the  construction 
activities.  In  addition,  construction 
outside  of  the  breeding  season  will 
avoid  indirect  noise  impacts  to  the 
species. 

For  construction  that  cannot  be 
accomplished  between  September  15  to 
March  15,  additional  mitigation 
measures  will  be  implemented  in 
accordance  with  the  United  States  Fish 
and  Wildlife  Service  Section  7 
Endangered  Species  Act  Biological 
Opinion  for  Programmatic  Activities 
and  Conservation  Plans  in  Riparian  and 
Estuarine/Beach  Ecosystems  on  Marine 
Corps  Base  Camp  Pendleton,  BO  1-6- 
95-F-02  (Riparian  Biological  Opinion) 
and  the  United  States  Army  Corps  of 
Engineers  Section  404  Permit  will  be 
implemented.  These  will  include  a  pre- 
construction  survey  that  will  determine 
whether  any  active  vireo  or  flycatcher 
nests  are  within  500  feet  of  the 
construction  corridor  prior  to 
construction  activify.  All  woiic  within 
500  feet  of  a  nest  will  be  completed 
within  a  continuous  8-week  period. 

To  avoid  the  small  possibility  that 
arroyo  southwestern  toads,  or  that  other 
wildlife,  could  be  injured  by  falling  into 
open  trenches  or  by  burrowing  into 
trench  walls  or  spoils  piles,  no  trenches 
will  be  left  unprotected  at  night.  If  the 
arroyo  southwestern  toad  breeding 
season  (February  1  to  September  30) 
caiuiot  be  avoided  and  preconstruction 
surveys  reveal  that  construction  will 
take  place  in  toad  habitat,  mitigation 
measures  will  be  implemented  as 
mandated  by  the  Riparian  Biological 
Opinion,  including  fencing  the  pipeline 
corridor  with  silt-screen  or  shade  cloth 
material  the  night  prior  to  trenching  and 
removing  all  toads  within  the  enclosure. 
Any  necessary  removal  of  toads  or  other 
animals  bom  trenches  will  be 
performed  by  a  biologist  permitted  by 
the  U.S.  Fish  and  Wildlife  Service  to 
handle  Arroyo  Southwestern  toads. 

The  project  will  result  in  a  temporary 
loss  of  6.3  acres  of  riparian  habitat  in 
the  Santa  Margarita  River  drainage 
(including  jurisdictional  wetiands  and 
waters  of  the  United  States),  which 
provides  habitat  for  the  endangered 
willow  flycatcher  and  vireo.  Temporary 
impacts  to  riparian  habitats,  including 
mulefat  scrub,  southern  arroyo  riparian 
and  southern  willow  scrub,  will  be 
mitigated  through  a  combination  of 
invasive  exotic  plant  control  and 
vegetation  management  to  allow  natural 
native  species  revegetation  within  five 
years.  Restoration  of  temporary  impacts 
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will  consist  of  invasive  exotic  plant 
control,  measures  to  alleviate  soil 
compaction  that  may  occur  during 
construction  activities,  and  monitoring 
for  a  period  of  five  years.  The  Marine 
Corps  will  monitor  the  effects  of 
discharge  elimination  from  sewage 
treatment  plant  3  in  the  Santa  Margarita 
Riparian  system  for  10  years  to  establish 
baseline  data  for  areas  upstream, 
adjacent  to  and  downstream  of  the 
existing  percolation  basins.  Hydrologic 
and  vegetation  monitoring  data  will  be 
collected  in  accordance  with  the 
provisions  of  the  Riparian  Biological 
Opinion  and  provisions  of  the  Clean 
Water  Act  Section  404  and  401  permits. 
Should  changes  in  water  qualify  or 
water  levels  be  detected,  the  Marine 
Corps  will  consult  with  the  San  Diego 
Regional  Water  Qualify  Control  Board 
and  the  U.S.  Fish  and  Wildlife  Service 
to  develop  and  implement  appropriate 
mitigation  measures.  No  permanent  or 
temporary  riparian  or  weUand  impacts 
are  expected  with  project 
implementation  within  the  San  Luis  Rey 
River  drainage. 

Critical  Habitat  for  the  Southwestern 
Willow  Flycatcher  has  recenUy  been 
designated  by  the  U.S.  Fish  and  Wildlife 
Service,  including  the  100-year  flood 
plain  of  the  Santa  Margarita  River. 
However,  no  permanent  riparian/ 
wetiand  impacts  are  expected  from 
project  implementation  within  the 
critical  habitat  area.  Accordingly,  the 
project  will  not  adversely  modify  this 
habitat 

The  California  gnatcatcher  [Polioptilla 
California),  a  federally  listed  threatened 
species,  is  present  in  the  coastal  sage 
scrub  habitat  near  the  percolation/ 
equalization  ponds  and  pipeline 
alignments.  The  project  will  result  in  a 
direct  temporary  impact  to  2.5  acres  of 
the  coastal  sage  scrub,  of  which  only 
0.80  acres  are  currenUy  occupied 
gnatcatcher  habitat.  Mitigation  and 
compensation  for  permanenUy  removed 
occupied  coastal  sage  scrub  habitat  (e.g., 
for  the  pipeline  access  road  and  the 
Lemon  Grove  ponds)  will  be  achieved 
through  habitat  enhancement  and 
management  at  a  ratio  of  2:1  in  coastal 
sage  scrub  areas  closest  to  the  project 
impacts.  The  enhancement  areas  should 
stay  firee  of  any  development  or 
disturbance  in  the  future.  In  accordance 
with  the  Biological  Opinion  1-6-96-F- 
36  for  the  project  (Upland  Biological 
Opinion),  coastal  sage  scrub  habitat  will 
be  revegetated  withii  two  years  of 
construction  in  all  areas  where 
permanent  vegetation  removal  is  not 
required  (i.e.,  along  pipeline 
alignments).  Clearing  of  vegetation  for 
the  Lemon  Grove  ponds  shall  be  done 


outside  of  the  gnatcatcher  breeding 
season  (February  1  through  July  31). 

To  the  maximum  extent  possible, 
construction  activities  will  be 
completed  outside  the  California 
gnatcatcher  breeding  season  to  avoid 
indirect  noise  impact  to  the  species.  For 
construction  that  cannot  be 
accomplished  between  August  1  and 
January  31,  additional  mitigation 
measures  will  be  implemented  in 
accordance  with  the  Upland  Biological 
Opinion.  These  include  clearing  of  the 
vegetation  prior  to  the  breeding  season, 
even  if  subsequent  construction 
activities  occur  within  the  breeding 
season.  This  avoids  the  possibilify  of 
gnatcatchers  nesting  witiiin  the  area  that 
may  be  direcUy  affected  by  the  project. 
A  pre-construction  survey  will 
determine  whether  any  active 
gnatcatcher  nests  are  within  500  feet  of 
the  pipeline  corridor  prior  to 
construction  activify.  For  those  nests  . 
within  500  feet,  a  topographical  analysis 
will  be  completed  to  determine  if 
disturbance  is  probable.  If  so,  then  all 
work  within  500  feet  of  a  nest  will  be 
completed  within  a  continuous  96  hour 
period. 

To  mitigate  temporary  impacts  to 
coastal  sage  scrub  habitat  affected  areas 
will  be  recontoured  and  reseeded  with 
native  coastal  sage  scrub  species  and 
non-native  vegetation  will  be  controlled 
for  three  years.  This  work  will  be 
initiated  no  later  than  the  first  growing 
season  after  the  area  is  distiubed  from 
project  construction  activities.  Per  the 
Upland  Biological  Opinion,  this 
revegetation  will  be  considered 
acceptable  if  the  total  cover  by  native 
coastal  sage  scrub  species  is  at  least  70 
percent  and  the  vegetation  is  not  being 
artificially  sustained,  or  if  the  Marine 
Corps  can  demonstrate  to  the 
satisfaction  of  U.S.  Fish  and  Wildlife 
Service  that  the  habitat  is  insignificantly 
different  fi"om  naturally  occurring 
gnatcatcher  habitats  or  fully  functional 
coastal  sage  scrub  on  the  Base. 

A  report  summarizing  habitat 
enhancement  and  restoration  will  be 
provided  to  the  U.S.  Fish  and  Wildlife 
Service  within  60  days  of  the  initial 
phase  and  after  three  years  to  document 
the  success  of  the  mitigation  measures. 

Thread-leaved  brodiaea  (Brodiaea 
filifolia),  a  proposed  threatened  plant 
species,  has  been  identified  along  the 
construction  corridor  adjacent  to  the 
Headquarters  alignment  within  the 
southern  portion  of  the  Base. 
Construction  will  result  in  the  removal 
of  a  small  population  (five  individuals 
plants)  of  thread-leaved  brodiaea.  The 
plant  corms  will  be  transplanted,  prior 
to  construction,  to  another  suitable  area 


on  the  Base  that  is  presently  occupied 
by  the  species. 

Vernal  Pools  with  associated 
watersheds  have  been  identified  near 
sewage  treatment  plant  2  along  the 
project  pipeline  alignment  The  pools 
and  associated  watershed  adjacent  to 
sewage  treatment  plant  2  will  be  fenced 
and  monitored  by  a  biologist  An 
erosion  control  plan  will  also  be 
implemented  to  minimize  dust, 
sedimentation,  or  siltation  into  the 
pools.  This  plan  will  be  implemented  by 
the  contractor  and  reviewed  and 
approved  by  the  Base  to  ensure  that  the 
methods  implemented  are  deemed 
effective.  All  pipelines  will  follow 
existing  roads  to  the  maximum  extent 
practical. 

Construction  will  affect  three 
archeological  sites  determined  to  be 
eligible  for  inclusion  on  the  National 
Roister  of  Historic  Places.  The  Marine 
Corps  will  prepare  a  treatment  and  data 
recovery  plan  for  these  three  sites;  CA- 
SDI  12,628,  CA-SDI-14.000SH.  and 
CA-SDI-14,170.  A  constinction 
monitoring  plan  to  include  a  discovery 
plan  will  also  be  prepared.  The 
construction  monitoring  plan  will  also 
include  monitoring  for  buried  cultural 
resources  within  areas  of  Quaternary 
alluvium  within  the  project  alignment 
and  at  cultural  resource  sites  CA-SDI- 
8761,  CA-SDI-14,060,  CA-SDI-14,058 
and  CA--SDI-14,05g.  Flagging  of  the 
right-of-way  boundaries  and 
construction  monitoring  will  occur  in 
the  vicinify  of  cultural  resource  sites 
CA-SDI-12,567  and  CA-SDI-12,577  to 
ensiUB  avoidance  of  the  significant  site 
areas.  Should  archeological  resources  be 
encountered  during  construction,  all 
work  will  be  halted  in  the  Immediate 
area  to  determine  if  the  resources  are 
significant  and  whether  excavation  or 
protection  of  resources  is  required.  The 
California  State  Historic  Preservation 
Officer  concurs  with  this  approach. 

Analysis  of  air  emissions  that  would 
occur  during  construction  and  operation 
of  the  percolation  ponds  determined 
that  these  emissions  will  be  below  de 
minimis  levels  and  that  the  project 
conforms  with  the  State  Implementation 
Plan  for  air  qualify. 

A  Coastal  Consistency  Negative 
Determination  was  prepared  and 
submitted  for  this  project  to  the 
California  Coastal  Commission.  The 
Negative  determination  concluded  that 
the  proposed  action  is  being  carried  out 
in  a  manner  consistent  with  the 
enforceable  policies  of  the  Coastal  Zone 
Management  Act.  The  California  Coastal 
Commission  and  the  Cify  of  Oceanside 
concur  with  this  determination.  A 
separate  Coastal  Use  Development 
Permit  was  prepared  and  submitted  to 
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the  City  of  Oceanside  in  compliance 
with  the  City  of  Oceanside  Local  Coastal 
Plan  and  the  California  Coastal 
Management  Program.  The  Oceanside 
City  Planning  Commission  has 
approved  the  Coastal  Use  Development 
Permit. 

The  proposed  action  has  been 
evaluated  with  respect  to  environmental 
and  social  impacts,  as  well  as  access  to 
public  information  and  an  opportunity 
for  public  participation  in  the  NEPA 
process  as  mandated  by  Executive  Order 
12898,  "Federal  Actions  to  Address 
Environmental  Justices  in  Minority 
Populations  aijd  Low-Income 
Populations."  The  project  is  consistent 
with  the  goals  and  provisions  of  that 
Executive  Order  and  no 
disproprotionate  impacts  to  minority  or 
low-income  populations  will  occur. 

In  the  event  mat  the  Marine  Corps 
and  Qty  of  Oceanside  are  unable  to 
come  to  an  agreement  for  connecting  to 
the  La  Salina  ocean  outfaU,  the  Marine 
Corps  will  utilize  the  new  force  main 
pipeline  to  collect  treated  effluent  from 
sewage  treatment  plants  1,  2,  3  and  8 
and  dispose  of  treated  effluent  at 
percolation/equalization  basins  that  will 
be  constructed  at  the  Lemon  Grove  site, 
as  discussed  in  the  FEIS.  Also,  as 
discussed  in  the  FEIS,  effluent  diversion 
firom  sewage  treatment  plants  1  and  2 
will  be  continued  and  be  used  primarily 
to  irrigate  the  Marine  Memorial  Golf 
Course  during  the  dry  season,  and  a 
separate  pipeline  would  be  constructed 
(included  within  the  98,000  foot 
estimate)  from  the  golf  course  to  the 
new  force  main  pipeline  (to  the  Lemon 
Grove  percolation/equalization  ponds) 
to  dispose  of  surplus  irrigation  effluent 
during  the  winter  months.  In  addition, 
as  discussed  in  the  FEIS,  effluent  from 
sewage  treatment  plants  3  and  8  would 
also  flow  tp  the  Lemon  Grove 
percolation/equalization  ponds.  Finally, 
treated  effluent  from  sewage  treatment 
plant  13  would  continue  to  be 
discharged  to  the  existing  Twin  Lakes 
equalization/percolation  ponds;  to  the 
Santa  Margarita  River;  and  possibly  to 
the  Lemon  Grove  Ponds,  capacity 
permitting.  Any  continued  discharge  to 
the  Santa  Margarita  River  would  be  in 
violation  of  the  Cease  and  Desist  Order. 
Accordingly,  continued  discharge  from 
sewage  treatment  plant  13  into  the  Santa 
Margarita  River  would  require  an 
upgrade  to  sewage  treatment  plant  13  to 
meet  ciirrent  permit  conditions  or  a 
modification  of  the  National  Pollutant 
Discharge  Elimination  System  permit 
granted  to  MCB  Camp  Pendleton  by  the 
San  Diego  Regional  Water  Quality 
Control  Board.  Implementation  of  any 
proposal  to  obtain  a  revised  National 
Pollutant  Discharge  Elimination  System 


permit  or  to  add  advanced  treatment  to 
sewage  treatment  plant  13  to  comply 
with  the  existing  permit  conditions 
would  require  additional  engineering 
and  environmental  analysis. 
Accordingly,  subsequent  environmental 
documentation  would  be  prepared,  as 
appropriate,  pursuant  to  NEPA  if  the 
need  arises  to  further  pursue  or 
continue  discharge  of  treated  effluent 
froia  sewage  treatment  plant  13  into  the 
Santa  Margarita  River. 

Preparation  of  the  Environmental 
Impact  Statement  began  with  a  public 
scoping  process  to  identify  issues  that 
should  he  addressed  in  the  document. 
Involvement  in  scoping  was  oCEared 
through  a  combination  of  documented 
public  announcements  and  meetings 
with  State  of  California  agencies.  Public 
announcements  were  handled  through 
scoping  letters  sent  to  Federal,  State, 
and  local  governmental  agencies,  citizen 
groups  and  associations,  and  the  general 
public.  Also,  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  was  published  in  local 
newspapers  and  the  Federal  Register. 
The  notice  of  availability  of  the  DEIS 
appeared  in  the  Federal  Register  on 
December  20,  1996.  The  DEIS  was 
distributed  to  Federal,  State  and  local 
governmental  agencies,  officials, 
citizens  groups  and  associations,  public 
libraries  and  other  interested  parties. 
The  public  review  period  for  the  DEIS 
was  from  December  20,  1996  through 
February  2,  1997.  Comments  received 
on  the  DEIS  focused  on  alternatives 
analysis,  groundwater  recharge, 
endangered  species  and  wetlands 
issues.  The  FEIS  addressed  these 
comments  and  was  distributed  to 
officials  of  Federal,  State  and  local 
governmental  agencies,  citizens  groups 
and  associations,  public  libraries  and  to 
other  interested  parties  on  June  27, 
1997.  The  public  review  period  for  the 
FEIS  ended  on  July  27, 1997.  No 
comments  were  received  on  the  FEIS. 

The  Department  of  the  Navy  believes 
that  there  are  no  remaining  issues  to  be 
resolved  with  respect  to  this  project.  In 
the  event  that  the  La  Salina  ocean 
outfall  is  unavailable,  all  pertinent 
issues  have  been  identified  and 
addressed.  Questions  regarding  the 
Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to  Mr.  Lupe  E.  Annas,  Assistant  Chief  of 
Staff,  Environmental  Security,  Marine 
Corps  Base,  Camp  Pendleton,  CA 
92055-5008,  telephone  (619)  725-4512. 


Dated  August  26, 1997. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities). 
(PR  Doc.  97-23375  Filed  9-3-97;  8:45  am] 
BIUJNO  CODE  3ai&-AE-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Disposal 
and  Reuse  of  the  Fleet  and  Industrial 
Supply  Canter,  Oakland,  Califomia 

summary:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C). 
and  the  regulations  of  the  Coimcil  on 
Environmental  Quality  that  implement 
NEPA  procedures,  40  CFR  Parts  1500- 
1508,  hereby  announces  its  decision  to 
dispose  of  the  Fleet  and  Industrial 
Supply  Center  (FISC)  Oakland. 
Califomia. 

Navy  intends  to  dispose  of  this 
property  directly  to  the  Port  of  Oakland 
(Port)  as  authorized  by  the  E)epartment 
of  Defense  Authorization  Act  for  Fiscal 
year  1993,  Public  Law  102-484,  Section 
2834,  as  amended  by  the  Department  of 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  Public  Law  104-106,  Section 
2867.  Based  upon  the  Port's  Vision  2000 
Program,  it  proposes  to  develop  marine, 
rail,  and  truck  cargo  facilities  on  the 
property.  The  Port's  Vision  2000 
Program  is  consistent  with  the 
designation  of  the  area  for  "priority  port 
use"  in  the  April  1996  San  Francisco 
Bay  Seaport  Plan  Update,  issued  jointly 
by  the  San  Francisco  Bay  Conservation 
and  Development  Commission  and  the 
Metropolitan  Transportation 
Commission.  The  Port's  redevelopment 
will  also  provide  public  access  to  the 
waterfrt)nt  and,  in  the  Oakland  Middle 
Harbor,  a  marine  habitat  enhancement 
area. 

In  deciding  to  dispose  of  FISC 
Oakland,  Navy  has  determined  that  the 
Port's  proposed  use  of  the  property  as 
an  intermodal  cargo  facility  is  consistent 
with  Public  law  102-484,  as  amended 
by  Public  Law  104-106.  This  Record  Of 
Etecision  does  not  mandate  a  specific 
mix  of  land  uses.  Rather,  it  leaves 
selection  of  the  particular  means  to 
achieve  the  proposed  redevelopment  to 
the  Port  of  Oakland. 

Navy  and  the  Port  analyzed  the 
impacts  of  disposal  and  reuse  under  the 
Vision  2000  Program  in  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EiR), 
as  required  by  NEPA  and  the  Califomia 
Environmental  Quality  Act  (CEQA). 
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Califomia  Public  Resource»Code, 
Section  21000,  et  seq.  The  EIS/EIR 
analyzed  four  reuse  alternatives  and 
identified  the  Reduced  Harbor  Fill 
Alternative  as  the  Preferred  Alternative. 
This  alternative  proposed  a  mix  of  land 
uses  that  allocated  about  three-fourths 
of  the  FISC  property  to  industrial,  rail 
and  marine  terminal  activities  and 
reserved  the  remaining  property  for 
public  access  and  habitat  enhancement. 
The  Port  plans  to  redevelop  the  FISC 
property  in  phases  over  several  years 
and  will  prepare  additional  CEQA 
dociunentation  as  particular  projects  are 
ready  for  evaluation.  While  this  Record 
Of  Decision  completes  Navy's 
responsibility  under  NEPA,  the  Federal 
Highway  Administration,  a  cooperating 
agency  in  preparation  of  the  EIS/EIR, 
will  prepare  a  separate  Record  Of 
Decision  that  reflects  its  decision 
concerning  funding  for  the  Port's 
redevelopment  project. 

Background 

The  FISC  Oakland  property  is  situated 
on  528  acres  in  West  Oakland,  about 
two  miles  west  of  Oakland's  central 
business  district,  on  the  east  side  of  San 
Francisco  Bay.  It  lies  within  the  limits 
of  the  City  of  Oakland  in  Alameda 
County  and  falls  under  the  planning 
jurisdiction  of  the  Port  of  Oakland. 

In  1940.  Navy  acquired  from  the  City 
of  Oakland  392  acres  of  the  528  acres 
that  comprise  the  FISC  Oakland 
property  and  established  the  Oakland 
Naval  Supply  Depot  (later  renamed  the 
Naval  Supply  Center)  to  provide 
logistical  support  for  the  Pacific  Theater 
in  World  War  n.  The  City  conveyed  this 
property  to  Navy  subject  to  a 
reversionary  clause  that  would  cause 
the  property  to  revert  to  the  City  of 
Oakland  if  Navy  decided  not  to  use  it 
as  a  supply  depot  or  for  other  military 
purposes. 

Navy  subsequently  acquired  an 
additional  136  acres  of  adjacent  upland 
property  and  increased  the  total  area  of 
the  FISC  property  to  528  acres.  This 
additional  136  acres  has  no  reverter 
limiting  Navy's  ability  to  convey  the 
property  and  is  cuprrently  leased  to  the 
Port  for  use  as  warehousing,  open 
lay  down  storage,  and  parking. 

Because  the  392  acres  acquired  &t>m 
the  City  of  Oakland  will  revert  to  the 
City  by  operation  of  law,  the  only 
property  for  which  Navy  must  make  a 
disposal  decision  is  the  remaining  136 
acres.  Therefore,  disposal  of  that  136 
acres  is  the  subject  of  this  Record  of 
Decision. 

The  Department  of  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
Public  Law  102-484,  Section  2834, 
authorized  Navy  to  lease  up  to  195  acres 


of  FISC  Oakland  property  to  the  Port  of 
Oakland  for  50  years.  The  Department  of 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160,  Section 
2833,  amended  these  provisions  to 
permit  Navy  to  lease  available  property 
to  the  Port. 

Navy  has  leased  about  190  acres  of 
FISC  property  to  the  Port  to  permit 
expansion  of  the  Port's  rail  and  marine 
terminal  facilities.  On  May  25. 1995, 
following  a  Joint  EIS/EIR,  Navy  issued 
a  separate  Record  of  Decision 
concerning  that  leasing  action. 

The  1995  Defense  Base  Closure  and 
Realignment  Commission  recommended 
closure  of  FISC  Oakland.  This 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Fourth  Congress  in  1995. 
The  base  is  scheduled  for  operational 
closure  in  September  1998. 

Section  2834  of  Public  Law  102-484 
was  subsequently  amended  by  the 
Department  of  Defense  Authorization 
Act  for  Fiscal  Year  1996,  Public  Law 
104-106,  Section  2867,  which  gave 
Navy  authority  to  convey  the  FISC 
property  to  the  Port.  This  authority  is 
independent  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  §471,  etseq..  and  its 
implementing  regulations,  the  Federal 
Property  Management  Regulations,  41 
CFR  part  101-47,  as  well  as  the  Defense 
Base  Closiue  and  Realigimient  Act  of 
1990,  Public  Law  101-510, 10  U.S.C. 
§  2687  note. 

Navy  published  a  notice  of  intent  in 
the  Federal  Register  on  May  30, 1996, 
announcing  that  Navy,  with  the  Port  of 
Oakland,  would  prepare  a  Joint  EIS/EIR. 
This  analysis  would  consider  the 
impacts  of  Navy's  disposal  of  the 
property  not  covered  by  the  reverter, 
i.e..  the  136  acres,  and  the  Port's  reuse 
of  the  entire  528-acre  FISC  property, 
including  the  buildings  and 
infrastructure.  A  thirty-day  public 
scoping  period  was  established,  and  a 
public  scoping  meeting  was  held  on 
June  13, 1996,  at  the  McClymonds  High 
School  Auditorium  in  the  Qty  of 
Oakland. 

On  March  7, 1997,  Navy  and  the  Port 
distributed  a  Draft  EIS/EIR  (DEIS/EIR)  to 
Federal,  State,  and  local  agencies, 
interested  parties,  and  the  general 
public.  Navy  held  a  public  hearing  on 
April  8, 1997,  at  the  West  Oakland 
Public  Library  in  the  City  of  Oakland. 
Diuing  the  forty-five  day  review  period 
after  publication  of  the  DEIS/EIR.. 
Federal  agencies,  Califomia  State 
agencies,  local  government  agencies, 
and  the  public  submitted  written 
comments.  These  comments  and  Navy's 
responses  were  incorporated  in  the 
Final  EIS/EIR  (FEIS/EIR),  which  was 


distributed  to  the  public  on  July  25, 
1997,  for  a  thirty-day  review  period  that 
concluded  on  August  25, 1997.  Navy 
received  comments  on  the  FEIS/EIR 
from  the  United  States  Environmental 
Protection  Agency,  the  Bay  Area  Air 
Quality  Management  District,  the 
Association  of  Bay  Area  Governments, 
the  East  Bay  Regional  Park  District,  the 
Golden  Gate  University  Environmental 
Law  and  Justice  Clinic,  and  Arc 
Ecology. 

Alternatives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for  the 
disposal  and  reuse  of  this  Federal 
property.  Because  Navy  proposes  to 
dispose  of  the  property  pursuant  to 
Section  2834  of  Public  Law  102-484,  as 
amended  by  Section  2867  of  Public  Law 
104-106,  Navy  analyzed  the 
environmental  impacts  of  two 
alternatives:  (1)  Disposal  of  the  property 
to  the  Port  and  (2)  no  action.  The  "No 
action"  alternative  would  result  in  Navy 
retaining  ownership  of  the  136  acres  of 
nonreversionary  property  while  the 
other  392  acres  would  revert  to  the  Port 
Navy  would  continue  leasing  the 
nonreversionary  property  to  the  Port  by 
way  of  the  existing  50-year  lease 
agreement. 

In  the  diposal  alternative,  the  136-acre 
property  would  be  conveyed  to  the  Port 
of  Oakland  which  would  use  the 
property  to  implement  its  Vision  2000 
Program.  In  the  Joint  EIS/EIR,  the  Port 
evaluated  four  reuse  alternatives  for 
implementing  this  Program.  Each  of 
these  alternatives  involved  intermodal 
port  development  and  differed  only  in 
respect  of  waterfront  configuration,  the 
amount  of  bay  fill,  and  public  access.  In 
the  Joint  FEIS/EIR,  the  Port  identified 
the  Reduced  Harbor  Fill  Alternative  as 
its  Prefiarred  Alternative. 

Environmental  Impacts 

Navy  analyzed  the  direct,  indirect, 
and  cumulative  impacts  of  its  disposal 
and  the  Port's  proposed  reuse  on  land 
use,  socioeconomics,  public  services, 
cultural  resources,  aesthetic  resources, 
biological  resources,  water  resources, 
geology  and  soils,  traffic  and 
circulation,  air  quality,  noise,  utilities, 
and  hazardous  materials  and  waste. 

The  direct  environmental  impacts  are 
those  associated  with  Navy's  proposed 
disposal  of  the  136  acres  and  with  the 
"No  action"  alternative.  The  indirect 
impacts  are  those  associated  with  the 
Port's  reuse  of  this  nonreversionary  136- 
acre  Navy  property.  The  cumulative 
impacts  are  those  associated  with  the 
redevelopment  of  the  reversionary  FISC 
property  (the  392  acres),  third-party 
property  included  in  the  Vision  2000 
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Program,  and  other  development 
activity  in  the  area.  Navy  has  no 
authority  to  control  the  Port's  use  of  the 
reversionary  property  after  it  reverts  to 
the  Port,  nor  to  control  use  of  the  third- 
party  property  that  is  part  of  the  Vision 
2000  Prograrfi. 

With  the  exception  of  the  impact  on 
cultural  resources,  no  significant  direct 
impacts  would  result  from  Navy's 
disposal  of  the  FISC  Oakland  property. 
Therefore,  this  Record  of  Decision  will 
focus  on  the  indirect  and  cumulative, 
impacts  that  are  likely  to  result  from  the 
Port's  implementation  of  the  Preferred 
Alternative,  designated  as  the  Reduced 
Harbor  Fill  Alternative. 

The  Reduced  Harbor  Fill  Alternative 
would  not  have  any  significant  impact 
on  land  use.  Although  the  one-acre 
Middle  Hartrar  Park  would  be 
eliminated,  this  alternative  would 
provide  public  access  to  31  acres  of 
shoreline  along  the  Oakland  Middle 
Harbor,  a  substantial  increase  over 
current  public  access  to  the  property. 

The  Reduced  Harbor  Fill  Alternative 
would  not  result  in  any  significant 
adverse  socioeconomic  impacts.  Indeed, 
the  Port's  proposal  would  generate 
about  10,000  more  new  jobs  than  would 
the  "No  action"  alternative. 

The  Reduced  Harbor  Fill  Alternative 
would  have  a  significant  impact  on 
public  services  as  a  result  of  the 
elimination  of  the  Spectrum  Medical 
Care  Clinic  that  provides  medical 
services  to  the  West  Oakland 
community.  This  impact  could  be 
mitigated,  however,  by  moving  the 
clinic  to  another  site  in  West  Oakland. 

As  noted  earlier,  the  Reduced  Harbor 
Fill  Alternative  would  have  a  significant 
impact  on  cultural  resources,  because 
historic  buildings  and  structures  in  the 
Naval  Supply  Center  Oakland  Historic 
District  would  be  demolished  in  the 
redevelopment.  This  historic  district  is 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  Thus,  in 
order  to  permit  the  planned 
redevelopment,  it  was  necessary  to 
amend  an  existing  Memorandum  Of 
Agreement  (MOA)  with  the  State 
Historic  Preservation  Officer  (SHP'O) 
and  the  Advisory  Council  on  Historic 
Preservation  (ACHP).  This  MOA 
provided  for  recordation  and  demolition 
of  only  those  historic  structxues  that 
were  located  on  FISC  property  that  the 
Port  had  leased  firom  Navy.  Navy,  the 
SHPO,  and  the  ACHP  agreed  upon  an 
amendment  that  provides  for 
recordation  and  demolition  of  all 
historic  structures  on  the  entire  FISC 
property.  The  amended  MOA  was 
signed  by  Navy  on  March  7. 1997,  the 
SHPO  on  April  11,  1997,  and  the  ACHP 
on  April  30, 1997. 


The  Reduced  Harbor  Fill  Alternative 
would  have  a  significant  impact  on 
aesthetic  resources.  Middle  Harbor  Park, 
which  now  provides  visitors  with  a 
clear  view  of  Oakland  Harbor,  would  be 
replaced  with  marine  terminal  facilities. 
The  Port,  however,  proposes  to  replace 
Middle  Harbor  Park  with  another  park 
that  will  afford  visitors  enhanced 
opportunities  to  view  Oakland  Harbor 
and  San  Francisco  Bay.  This  proposal 
should  adequately  mitigate  the  adverse 
impact  caused  by  the  loss  of  Middle 
Harbor  Park. 

On  June  26, 1997,  the  United  States 
Fish  and  Wildlife  Service  (USFWS) 
issued  a  Biological  Opinion  concerning 
the  endangered  California  least  tern. 
The  Service  concluded  that  Navy's 
disposal  of  the  FISC  property  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  California  least  tern. 

The  Port's  proposal,  however,  could 
have  a  significant  impact  on  biological 
resources  because  it  may  result  in  the 
loss  of  least  tern  foraging  habitat.  Thus, 
the  Port  will  engage  in  programmatic 
consultation  with  USFWS  pursuant  to 
the  Endangered  Species  Act,  16  U.S.C. 
1531  et.  seq.,  and  will  considt  with  the 
United  States  Army  Corps  of  Engineers 
to  ensure  that  construction  of  the 
marine  terminal  and  dredging  do  not 
cause  significtmt  adverse  impacts  on  the 
least  tern's  foraging  habitat. 

The  Reduced  Harbor  Fill  Alternative 
could  have  another  significant  impact 
on  biological  resources  arising  out  of  the 
accumulation  of  sediments  on  eelgrass 
beds.  This  impact  could  be  mitigated  by 
relocating  the  eelgrass  beds  as  part  of 
the  marine  habitat  enhancement  project. 
Such  a  relocation  would  also  enhance 
the  environment  for  marine  and 
biological  resources  in  the  Oakland 
Middle  Harbor. 

The  pollutant  runoff  that  would  be 
generated  by  the  Port's  Reduced  Harbor 
Fill  Alternative  would  have  a  significant 
impact  on  water  resources.  The 
combination  of  a  well-designed 
stormwater  management  facility  and  the 
implementation  of  best  management 
practices,  such  as  those  already 
developed  by  the  Port  for  vehicle 
maintenance,  could  reduce  the  project's 
stormwater  pollutant  runoff  to  an 
insignificant  level. 

Tne  Port's  dredging  and  its  disposal  of 
dredged  material,  including  filling 
Oakland  Middle  Harbor,  could  cause 
adverse  impacts.  Thus,  the  Port  is 
considering  several  alternatives  for  the 
disposal  and  reuse  of  any  contaminated 
material  that  may  result  from  dredging. 
The  nature  and  extent  of  these  impacts 
can  only  be  determined  after  the 
sediments  have  been  tested,  the 
dredging  methods  have  been  selected. 


and  the  disposal  and  reuse  sites  have 
been  identified.  In  any  event,  the  Port 
will  conduct  dredging  and  disposal  of 
dredged  material  in  a  manner  suited  to 
the  particular  conditions  at  the  dredge 
site  and  consistent  with  the  permit 
requirements  of  the  appropriate 
regulatory  agencies. 

Redevelopment  of  the  FISC  Oakland 
property  would  continue  to  expose  the 
public  to  those  risks  typically  associated 
with  regional  seismic  events,  i.e.. 
earthquakes,  liquefaction,  and  ground 
setUement.  Thus,  the  redevelopment 
must  comply  with  local  building  and 
waterfrtint  design  codes  and  seismic 
safety  requirements. 

The  Reduced  Harbor  Fill  Alternative 
would  have  a  significant  impact  on 
traffic  at  the  intersection  of  Third  Street 
and  Adeline  Street  during  peak  hours. 
Its  impact  could  be  mitigated  by 
restriping  the  eastbound  and  westbound 
Third  Street  approaches  to  the 
intersection.  This  Alternative  would  not 
have  a  significant  impact  on  nearby 
highways,  although  some  Bay  Area 
&«eway  segments  would  experience 
increased  traffic.  The  Port's  proposal 
would  generate  about  54,705  passenger 
car  equivalent  (PCE)  average  daily  trips 
(weighted  for  additional  truck  traffic),  as 
compared  with  the  "No  action" 
alternative's  38,513  PCE  average  daily 
trips.  However,  these  additional  trips 
would  be  distributed  throughout  the  day 
so  that  freeway  operations  would  not 
likely  be  significantly  affected. 

The  Reduced  Harbor  Fill  Alternative 
would  have  a  significant  impact  on  air 
quality  because  of  the  increase  in 
transportation-related  air  pollutant 
emissions.  Redevelopment  of  the 
property  will  attract  additional 
automobile,  truck,  rail  and  ship  traffic. 
Emissions  from  this  traffic  will  include 
reactive  organic  compounds,  nitrogen 
oxides,  sulfur  oxides,  and  particulate 
matter  (less  than  10  microns).  Thus,  the 
Bay  Area  Air  Quality  Management 
District's  planning  for  attainment  of  the 
National  Ambient  Air  Quality  Standards 
will  require  consideration  of  these 
additional  emissions  as  well  as  those 
generated  by  other  growth  projected  for 
the  San  Francisco  Bay  area. 

Implementation  of  the  Reduced 
Harbor  Fill  Alternative  would  not  result 
in  any  significant  impact  from  noise. 
There  would,  however,  be  additional 
noise  generated  by  traffic,  trains, 
railyard  operations  and  marine  terminal 
activities.  The  new  Cypress  Freeway, 
located  between  the  project  site  and  the 
West  Oakland  neighborhoods,  should 
attenuate  the  additional  noise  generated 
at  the  project  site. 

The  Reduced  Harbor  Fill  Alternative 
would  not  result  in  any  significant 
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impacts  on  the  utilities  that  serve  the 
FISC  property,  i.e.,  landfiU  capacity, 
water  distribution,  sanitary  sewers, 
stormwater  drainage,  electric  power, 
natural  gas,  and  telephone  systems. 

Navy  also  analyzed  the  potential  for 
impacts  on  low-income  and  minority 
populations  pursuant  to  Executive 
Order  12898,  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  reprinted  in  42  U.S.C. 
§4321  note.  Although  a  low-income, 
minority  population  resides  adjacent  to 
the  FISC  property,  there  would  be  no 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  that  population  as  a  result  of  the 
proposed  action. 

Mitigation 

Implementation  of  Navy's  decision  to 
dispose  of  the  FISC  Oakland  property 
does  not  require  Navy  to  perform  any 
mitigation  measure  beyond  that  already 
accomplished,  i.e.,  amendment  of  the 
MOA  concerning  the  Naval  Supply 
Center  Oakland  Historic  District.  'The 
FEIS/EIR  identified  and  discussed  those 
actions  that  would  be  necessary  to 
mitigate  the  impacts  associated  with 
reuse  of  the  FISC  Oakland  property.  The 
Port  of  Oakland,  under  the  direction  of 
Federal,  State,  and  local  agencies  with 
regulatory  authority  over  protected 
resources,  will  be  responsible  for 
implementing  necessary  mitigation 
measures.  The  implementation  of 
mitigation  concerning  the  historic 
property  will  be  governed  by  the  MOA. 

Comments  Received  on  the  FEIS 

Navy  received  comments  on  the  FEIS/ 
EIR  from  the  United  States 
Environmental  Protection  Agency,  the 
Bay  Area  Air  Quality  Management 
District,  the  East  Bay  Regional  Park 
District,  the  Association  of  Bay  Area 
Governments,  and  two  citizens  groups: 
the  Golden  Gate  University 
Environmental  Law  and  Justice  Clinic, 
and  Arc  Ecology.  The  following 
substantive  issues  were  identified. 

The  EPA  requested  that  Navy  quantify 
the  amount  of  "contaminated"  dredged 
material  associated  with  the  Preferred 
Alternative  that  woiUd  be  not  suitable 
for  unconfined  aquatic  disposal.  Navy 
and  the  Port  anticipate  that  the  amount 
of  dredged  material  not  suitable  for 
unconfined  aquatic  disposal  will  be 
small.  Most  of  the  dredging  required  to 
complete  the  project  is  expectedto  be  in 
rocky  areas  or  clean  sand  areas,  which 
typical^  have  minimal  sediment 
contamination.  Contamination  is  most 
likely  to  be  found  in  the  upper  layers  of 
shoreline  sediment  near  piers  and 
wharves.  Based  upon  the  footprint  of 


the  preferred  reuse  alternative  and 
discussions  with  the  Port  of  Oakland, 
Navy  estimates  that  300,000  cubic 
yards,  or  less  than  7%  of  the  4,500,000 
cubic  yards  to  be  dredged,  will  not  be 
suitable  for  imconfined  aquatic 
disposal.  Precise  information  will  be 
developed  and  specific  impacts 
discussed  when  the  Port  of  Oakland 
submits  an  application  for  a  Dredge  and 
Fill  permit  under  the  Clean  Water  Act 
to  the  Army  Corps  of  Engineers. 

EPA  recognized  that  the 
programmatic  levels  of  analysis  in  the 
FEIS/EIR  were  too  preliminary  for 
biological  resource  impacts  to  be  fully 
evaluated.  EPA,  however,  questioned 
the  one  half  mile  Region  Of  Influence 
(ROI)  used  in  the  FEIS/EIR  for  analyzing 
impacts  from  dredging  and  requested 
that  the  ROI  in  the  FEIS/EIR  not 
artificially  constrain  the  project-level 
analysis  of  the  potential  introduction  of 
contaminants  into  the  aquatic  food 
chain.  As  the  precise  location  and 
extent  of  dredging  has  not  been 
determined  and  no  disposal  sites  have 
been  identified.  Navy  considers  the 
estimated  one-half  mile  ROI  for 
biological  resources  appropriate  for  this 
FEIS/EIR.  The  Port  of  Oakland  will 
define  the  ROI  more  precisely  when  it 
prepares  project-level  CEQA 
documentation  for  dredging. 

The  Bay  Area  Air  Quality 
Management  District  requested  that  the 
Port  of  Oakland  consider  mitigation 
measures  to  minimize  air  emissions, 
even  if  these  measures  would  not 
reduce  air  emissions  below  the 
significant  level.  The  Port  of  Oakland 
intends  to  continue  to  meet  with  the 
community  to  discuss  air  quality  issues 
and  mitigation.  Should  it  identify 
mitigation  measures  which  would 
further  reduce  air  emissions,  the  Port  of 
Oakland  Mdll  consider  such  measures  in 
future  project-specific  CEQA  doctmients 
prepared  for  its  Vision  2000  Program. 

"The  East  Bay  Regional  Park  District 
requested  that  the  Port  of  Oakland  make 
a  firm  commitment  to  construct  or  fund 
a  bicycle/pedestrian  access  in  Oakland 
Middle  Harbor  as  part  of  this  joint  EIS/ 
EIR.  The  Port  of  Oakland  has  not  yet 
proposed  specific  locations  for  public 
access  improvements.  It  will  consider 
specific  public  access  proposals  such  as 
the  bicycle/pedestrian  path  in  future 
project-specific  CXQA  doctmients  for 
Oakland  Middle  Harbor. 

The  East  Bay  Regional  Park  District 
(EBRPD)  commented  that  it  supports  a 
goal  of  maximum  feasible  public  access 
in  the  Oakland  Middle  Harbor  area, 
prefBrring  multiple  public  access  areas 
to  a  single,  large  public  access  area.  The 
Port  of  Oakland  has  not  yet  proposed 
specffic  locations  for  public  access 


improvements.  It  will  consider  specific 
public  access  proposals  such  as 
multiple  access  areas  in  future  project- 
specific  CEQA  documents  for  (Dakland 
Middle  Harbor. 

The  Association  of  Bay  Area 
Governments  (ABAG)  noted  that  the  San 
Francisco  Bay  Trail  map  in  the  FEIS/EIR 
was  inaccurate  because  it  did  not  show 
a  proposed  trail  route  between  Mandella 
Parkway  and  Maritime  Streets.  The 
identification  of  this  map  error,  while 
useful,  does  not  change  the 
environmental  impact  analysis  in  the 
FEIS/EIR. 

The  Golden  Gate  University 
Environmental  Law  and  Justice  Clinic 
(Environmental  Law  Qinic)  submitted, 
comments  on  behalf  of  West  Oakland 
Neighbors,  a  local  citizens  group.  The 
Environmental  Law  Clinic  expressed 
concerns  that  the  FEIS/EIR  did  not 
consider  feasible  mitigation  measures 
which  would  reduce  air  emissions. 
Specifically,  the  Environmental  Law 
Clinic  suggested  that  truck  parking 
fecilities  remain  open  continuously  to 
preclude  the  parking  of  trucks  on  the 
residential  streets  of  West  Oakland 
where  residents  would  be  subjected  to 
emissions  and  noise  from  diesel  engine 
start-up  and  idle,  and  that  the  Port  of 
Oakland  purchase  emission  credits. 

The  FmS/EIR  evaluated  a  variety  of 
mitigation  measures  to  reduce  air 
emissions  associated  with  port 
redevelopment.  While  some  mitigation 
measures,  such  as  a  24  hour  parking 
&cility,  will  be  implemented  and  will 
reduce  noise  and  air  emissions  in  the 
West  Oakland  community,  none  of  the 
proposed  mitigation  measures  would 
reduce  ozone  precursors  and  partiailate 
matter  emissions  below  thresholds 
established  by  the  local  Air  Quality 
District  For  example,  use  of  emission 
reduction  credits  are  available  for 
mobile  sources,  is  project  specific.  The 
FEIS/EIR  analyzed  port  redevelopment 
at  the  programmatic  level.  The  Vision 
2000  Program  will  be  implemented  in 
phases  with  project-specific  analysis 
completed  for  each  phase  or  project 
Whether  use  of  emission  credits  is 
appropriate  and  whether  credits  are 
actually  available  can  be  analyzed  In 
project-specific  CEQA  dociunents.  The 
Port  of  Oakland  will  continue  to  discuss 
possible  mitigation  with  the  local 
community. 

The  Environmental  Law  Clinic  also 
suggested  that  EPA's  informal  proposal 
to  redesignate  the  San  Francisco  Bay 
area  as  moderate  nonattainment  for 
ozone  should  be  considered  new 
information  requiring  supplemental 
analysis  in  the  FEIS/EIR.  At  present 
EPA  has  not  formally  proposed  a  change 
in  ozone  designation  for  the  bay  Area. 
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Even  if  EPA  has  published  a  proposed 
change  in  designation  from  attainment/ 
maintenance  to  nonattainment,  the 
amount  of  emissions  associated  with  the 
reuse  alternatives  would  not  change.  Air 
impacts  would  still  be  significant  and 
the  Port  of  Oakland  would  still  need  to 
evaluate  additional  mitigation  measures 
in  project-specific  CEQA  documents. 
The  more  stringent  emission  restrictions 
normally  associated  with  nonattainment 
designations  are  not  applicable  to  the 
Navy's  proposed  action  as  federal 
disposal  actions  are  exempt  from 
application  of  the  Clean  Air  Act's 
Conformity  provisions. 

The  Environmental  Law  Clinic 
expressed  concern  that,  contrary  to  the 
analysis  in  the  FEIS/EIR,  minority  and 
low  income  residents  of  West  Oakland 
were  disproportionately  and  adversely 
affected  by  air  emissions  from  the 
proposed  port  redevelopment  As 
discussed  in  the  FEIS/EIR,  ozone 
precursor  and  particulate  emissions 
bom  motor  vehicle,  rail,  and  ship  traffic 
would  occur  over  a  broad  dispersed 
geographic  area,  and  therefore  would 
not  result  in  a  localized  impact  on  West 
Oakland  neighborhoods.  Particulate 
emissions  during  demolition  and 
construction  will  be  controlled, 
eliminating  any  adverse  impacts  on  the 
West  Oaidand  community  during  the 
construction  phase.  Impacts  associated 
with  the  proposed  redevelopment 
therefore  would  not  be 
di^roportionately  high  and  adverse. 

"The  Environmental  Law  Clinic  also 
commented  that  the  FEIS/EIR  did  not 
include  mitigation  for  impacts  to 
shorebirds  from  the  Port's  Vision  2000 
Program.  Suitable  habitat  for  shorebirds 
is  very  limited  in  the  area.  Impacts 
identified  in  the  FEIS/EIR  are  so  limited 
that  mitigation  is  not  required. 

Conclusion 

Of  the  528-acre  FISC  Oakland 
property,  about  392  acres  will  revert  to 
the  Port.  The  remaining  nonreversionary 
property,  136  acres,  is  ciurently  leased 
to  the  Port  by  way  of  a  50-year  lease. 
Although  the  "No  action"  alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  it  would  not 
permit  efficient  use  of  the 
nonreversionary  Navy  property. 

Navy's  conveyance  of  the 
nonreversionary  property  to  the  Port 
would  allow  the  Port  to  reuse  and 
redevelop  the  entire  FISC  Oakland 
property  efficiently,  with  other  nearby 
property,  in  a  manner  consistent  with 
the  "port  priority  use"  designation  of 
the  San  Francisco  Bay  Conservation  and 
Development  Conmiission  and  the 
Metropolitan  Transportation 
Commission.  Additionally,  disposal  of 


the  property  relieves  Navy  of  the  burden 
of  owning,  managing,  and  maintaining 
property  that  it  no  longer  needs. 

Accordingly,  Navy  will  dispose  of  the 
FISC  Oakland  property  by  conveying  it 
to  the  Port  of  Oakland  pursuant  to 
Section  2867  of  Public  Law  104-106. 

Dated:  August  28, 1997. 
Robert  B.  Pirie,  Jr.. 

Assistant  Secretary  of  the  Nav/,  (Installations 
And  Environment). 

[PR  Doc.  97-2344Wiled  9-3-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Waivers  Granted 

ACTION:  Notice  of  waivers  granted  by  the 
U.S.  Secretary  of  Education  under  the 
authority  of  the  Elementary  and 
Secondary  Education  Act. 

summary:  The  Elementary  and 
Secondary  Education  Act  (ESEA)  as 
reauthorized  in  the  Improving 
America's  Schools  Act  (lASA)  (Pub.  L. 
103-382),  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227),  and  the 
School-to-Work  Opportunities  Act  (Pub. 
L.  103-239)  provide  State  education 
agencies,  school  districts,  schools,  and 
other  recipients  of  Federal  education 
funds  with  unprecedented  flexibility  in 
using  Federal  education  programs  to 
meet  specific  local  needs  for  improving 
teaching  and  learning,  and  to  support 
systemic  education  reform  initiatives 
designed  to  help  all  children  reach 
challenging  academic  standards.  In 
order  to  facilitate  effective  innovation 
and  program  improvement,  these  Acts 
authorize  the  Secretary  of  Education  to 
grant  waivers  of  certain  Federal  program 
requirements. 

As  of  June  30, 1997,  the  U.S. 
Department  of  Education  had  approved 
164  waiver  requests  under  the  waiver 
authorities  identified  al>ove.  This  notice, 
published  as  provided  for  in  section 
14401(g)  of  the  ESEA,  identifies  the  21 
waiver  requests  approved  by  the 
E)epartment  of  Education  from  January 
1. 1997  through  June  30, 1997. 

(A)  Waivers  Approved  Under  the 
General  Waiver  Authority  in  Section 
14401  of  the  ESEA 

(1)  Name  of  Applicant:  Puerto  Rico 
Department  of  Education,  San  Juan,  PR. 

Requirement  Waived:  Section 
1113(a)(3)  of  the  ESEA. 
Duration  of  Waiver:  Two  years. 
Date  Granted:  January  2, 1997. 

(2)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
Kapalama  School,  Honolulu,  HI. 


Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  January  30, 1997. 

(3)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
King  Kdumuali'i  Elementary  School, 
Honolulu,  HI. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  January  30, 1997 

(4)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
Pearl  Harbor  Elementary  School, 
Honolulu,  HI. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  January  30, 1997. 

(5)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
Pearl  Harbor  Kai  Elementary  School, 
Honolulu,  HI. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  January  30, 1997. 

(6)  Name  of  Applicant:  Oregon 
Department  of  Education  on  behalf  of 
the  Oregon  State  System  of  Higher 
Education,  Salem,  OR. 

Requirement  Waived:  Section  2206(b) 
as  applied  to  Section  2203(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  January  30,  1997. 

(7)  Name  of  Applicant:  West  Perry 
School  District,  Elliotsburg,  PA. 

Requirements  Waived:  Sections 
1113(c)(1)  and  1113(c)(2)  of  the  ESEA, 
and  34  CFR  Section  200.28(c). 

Duration  of  Waiver:  Three  years. 

Date  Granted:  January  30, 1997. 

(8)  Name  of  Applicant:  Philadelphia 
School  District,  Philadelphia,  PA. 

Requirements  Waived:  Section 
1113(c)(1)  of  the  ESEA,  and  34  CFR 
Section  200.28(c). 

Duration  of  Waiver:  Three  years. 

Date  Granted:  January  31, 1997. 

(9)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
Waipahu  Intermediate  School, 
Honolulu.  HI. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  March  9, 1997. 

(10)  Name  of  Applicant: 
Amphitheater  Public  Schools,  Tucson, 
AZ. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  March  18, 199?^ 

(11)  Name  of  Applicant:  Arizbna 
Department  of  Education,  Phoenix,  AZ. 

Requirement  Waived:  Section 
1 208(b)(5)(A)  of  the  ESEA. 
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Duration  of  Waiver:  Three  years. 
Date  Granted:  March  27, 1997. 

(12)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
Konawaena  Elementary  School, 
Honolulu,  HI. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  March  27, 1997. 

(13)  Name  of  Applicant:  McLean 
County  School  District,  Calhoun.  KY. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Dote  Granted:  April  21,  1997. 

(14)  Name  of  Applicant:  Oregon 
Department  of  Education,  Salem,  OR. 

Requirements  Waived:  Sections  3134 
and  3135  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  April  21, 1997. 

(15)  Name  of  Applicant: 
Elizabethtown  Independent  Schools, 
Elizabethtown.  KY. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  May  13, 1997. 

(16)  Name  of  Applicant:  Hawaii 
Department  of  Education  on  behalf  of 
Kealakehe  Intermediate  School, 
Honolulu,  HI. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  May  13, 1997. 

(17)  Name  of  Applicant:  Bedford  Area 
School  District.  Bedford,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  June  13, 1997. 

(18)  Name  of  Applicant:  Colorado 
Department  of  Education,  Denver,  CO. 

Requirement  Waived:  Section 
11004(b)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  June  13,  1997. 

(19)  Name  of  Applicant:  Florida 
Department  of  Education,  Tallahassee, 
FL. 

Requirements  Waived:  Section 
2206(b)  as  applied  to  Sections  2203(1) 
and  2203(2)  of  the  ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  June  13, 1997. 

(20)  Name  of  Applicant:  Great  Valley 
School  District,  Malvern,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  ]\ine  26,  1997. 

(B)  Waivers  Approved  Under  the 
Desegregation  Waiver  Authority  in 
Section  1113(a)(7)  of  the  ESEA 

(1)  Name  of  Applicant:  Warren 
Township  Metropolitan  School  District, 
Indianapolis,  IN. 


Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  June  13, 1997. 

Applying  Car  a  Waiver 

Requests  for  waivers  that  would  be 
implemented  and  a£fect  school-level 
activities  beginning  with  the  semester 
immediately  following  January  1, 1998 
must  be  submitted  to  the  Department  in 
substantially  approvable  form  no  later 
than  October  1, 1997.  Requests  for 
waivers  that  would  be  implemented  and 
affect  school-level  activities  beginning 
with  the  1998-1999  school  year  must  be 
submitted  to  the  Department  in 
substantially  approvable  form  no  later 
than  April  1,1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Doherty  at  the  Department's 
Waiver  Assistance  Line,  (202)  401-7801. 
The  Department's  Waiver  Guidance, 
which  provides  examples  of  waivers, 
explains  the  waiver  authorities  in  detail, 
and  describes  how  to  apply  for  a  waiver, 
is  also  available  at  this  number.  The 
Guidance  and  other  information  on 
flexibility  also  are  available  at  the 
Department's  World  Wide  Web  site  at 
http://www.ed.eov/flexibility. 

Individuals  wno  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FD^)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated:  August  28. 1997. 
Marshall  S.  Smith, 
Acting  Deputy  Secretary. 
[PR  Doc.  97-23504  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

DEPARTMENT  OF  LABOR 

The  Advisory  Council  for  SchooMo- 
WorK  Opportunities;  Renewal 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  the  Secretaries 
of  Labor  and  Education  have  renewed 
the  charter  for  the  Advisory  Council  for 
School-to-Work  Opportunities. 

The  Advisory  Council  for  School-to- 
Work  Opportunities  will  provide  advice 
to  the  Departments  of  Education  and 
Labor  on  a  number  of  matters  pertaining 
to  implementation  of  the  School-to- 
Work  Opportunities  Act  of  1994.  The 
Council  shall  be  responsible  for: 
Assessing  the  progress  of  School-to- 
Work  Opportiinities  systems 
development  and  program 
implementation  toward  achieving  the 
goals  of  the  School-to-Work 
Opportunities  Initiative;  providing 


fiaedbeck  and  making  recommendations 
to  the  Steering  Conunittee  regarding  the 
progress  and  direction  of 
implementation  of  the  School-to-Worii 
Opportunities  Initiative;  reporting 
periodically  to  the  Steering  Conunittee 
on  emerging  issues,  actions,  findings 
and  advice;  and  providing  input  into 
policy  issues,  as  requested. 

The  Council  will  meet  two  times  a 
year.  It  will  be  comprised  of 
approximately  40  members,  with  the 
following  representation:  educators 
(seven),  employers  (six),  labor  (six), 
community  groups  (five),  the  general 
public  (four),  students  (two,  one 
secondary  and  one  post-secondary), 
parents  (two),  State  officials  (four,  e.g., 
current  Governors,  State  legislators, 
State  School-to-Work  Opportunities 
officials),  and  local  officials  (four,  e.g., 
mayorSr  county  administrators,  local 
School-to-Work  Opportunities  officials). 
None  of  these  members  shall  be  deemed 
to  be  employees  of  the  United  States. 

The  Council  will  report  to  the 
Departments  of  Education  and  Labor 
through  the  School-to-Work 
Opportunities  Steering  Conunittee, 
comprised  of  senior  executive  Federal 
officials  from  the  Departments  of 
Education  and  Labor.  It  will  function 
solely  as  an  advisory  body  and  in 
compliance  with  the  provisions  of  the 
Federal  .'\dvisory  Committee  Act.  Its 
charter  will  l>e  filed  under  the  Act 
fifteen  (15)  days  from  the  date  of 
publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  The  Advisory  Council  for  School-to- 
Work  Opportiuiities.  Such  comments 
should  be  addressed  to:  J.D.  Hoye, 
School-to-Work  Office.  400  Virginia 
Ave.,  SW,  Room  210,  Washington,  DC 
20024. 

Signed  at  Washington.  DC  this  27th  day  of 
August,  1997. 
Richard  W.  Riley, 
Secretary  of  Education. 
Alexis  M.  Herman, 
Secretary  of  Labor. 

[FR  Doa  97-23484  Filed  9-3-97;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  97-42-NG;  97-34-NG;  97- 
38-NG:  93-12-NG;  9&-25-NG;  94-87-NG; 
92-53-NG;  97-44-NG;  97-45-WG;  97-49- 
NG;  97-47-NG;  97-60-NG;  97-43-NG;  97- 
46-NG;  97-51 -NG] 

Office  of  Fossil  Energy;  Orders 
Granting,  Transferring  and  Vacating 
Blanket  Authorizations  To  Import  and/ 
or  Export  Natural  Gas 

AIG  TRADING  CORPORATION 
ENSERCH  ENERGY  SERVICES.  INC. 
CREST AR  ENERGY  MARKETING  CORP. 
AMERICAN  HUNTER  ENERGY  INC. 
AMERICAN  HUNTER  ENERGY  INC. 
AMERICAN  HUNTER  ENERGY  INC. 
PANDA  RESOURCES.  INC. 


PAN- ALBERT  A  GAS  (U.S.)  INC. 
CASCADE  NATURAL  GAS  CORPORATION 
HOWARD  ENERGY  MARKETING,  INC. 
INLAND  PACinC  ENERGY  SERVICES 

CORP. 
MIDCON  GAS  SERVICES  CORP. 
DISTRIBUIDORA  DE  GAS  NATURAL  DE 

MEXICALI 
AEC  MARKETING  (USA)  INC. 
AEC  MARKETING  (USA)  INC. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing, 
transferring  and/or  vacating  various 
imports  and/or  exports  of  natural  gas. 


These  orders  are  summarized  in  the 
attached  appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Cas  &  Petroleum  Import  and 
Export  Activities.  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585, 
(202)  586-9478.  The  Dodcet  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  August  21. 
1997. 

Wayne  E.  Peter*. 

Manager,  Natural  Gas  Regulation,  Office  of 
Naturai  Gas  and  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 


APPENDIX — Blanket  Import/Export  Authorizations  Granted 

[DOE/FE  Authority) 


Date  issued 

Importer/exporter  FE  docket  No. 

Two-year 

maximum 

Order  No. 

Import  vol- 
ume 

Fxport  vol- 
ume 

Comments 

1276 

1277 

06/1 0«7 

06/1 0«7 

"  06/1 0«7 

06/10/97 

06/1 0«7 

06/10/97 

06/10«7 
06/20«7 
06/24«7 

06/27/97 

06/27/97 

06/27/97 

06/27/97 

06/27/97 

06/30«7 

AIG  Trading  Corporation  97-42-NG 

Enserch  Energy  Services,  Inc.  97-34- 
NG. 

Crestar  Energy  Marketing  Corp.  97-38- 
NG. 

American  Hunter  Energy  Inc.  (Formerly 
American  Hunter  Exptoratkxi  Ltd.)  93- 
12-97. 

American  Hunter  Energy  Inc.  (Formerly 
American  Hunter  Exploration  Ltd.)  95- 
25-NG. 

American  Hunter  Energy  Inc.  (Formerty 
American  Hunter  Exploration  Ltd.)  94- 
87-NG. 

Panda  Resources.  Inc.  92-53-NG 

Pan-Alt)erta  Gas  (U.S.)  Inc.  97-44-NG  .. 

Cascade  Natural  Gas  Corporation  97- 
45-NG. 

Howard  Energy  Marketing.  Inc.  97-49- 
NG. 

Inland  Pacific  Energy  Services  Corp.  97- 
47-NG. 

Midcon  Gas  Services  Corp.  97-5(>-NG  .. 

Distritxjidora  De  Gas  Natural  De  Mexcali 

97-43-NG. 
AEC    Marketing    (USA)    Inc.    (Formerly 

Alenco  Gas  Services  Inc.)  97-46-NG. 
AEC    Marketing    (USA)    Inc.    (Formerly 

Alenco  Gas  Services  Inc.)  97-51-NG. 

300  Bcf 

300  Bet 

200  Bcf 

50 

300  Bcf 

300  Bcf 

200  Bcf 

Bcf 

Import/export  from  and  to  Canada  and 

from  and  to  Mexk». 
Import  from  Canada  and  Mexico  and  ex- 

1278  

port  to  Canada  and  Mexico. 
Import/export  combined  total  from  and  to 

812-A  

Canada. 
Transfer  of  auttiority. 

1045-A  .... 

Transfer  of  auttiority. 
Transfer  of  authority. 
Vacate. 

1000-A  

656-A    .. .. 

1279 

730  Rcf 

60  Bcf 

Import  from  Canada. 

1281    

Imoort  from  Canada. 

1283 

36  Bd 

36  Bcf 

Import/export  from  and  to  Canada. 

1284 

48  Bcf 

600  Bcf 

18.3  Bel „ 

Import  from  Canada. 

1285 

Export  combined  total  to  Canada  and 

1286 

1287 

18.3  Rcf 

66  Bcf 

Mexico. 
Import  from  Canada  to  export  to  Mexico. 

Import  from  Canada. 

Export  to  Canada. 

1288 

50  Bcf 

[FR  Doc.  97-23500  Filed  9-3-97;  8:45  am] 

BOiJNG  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No*.  97-63-NQ;  96-16-NQ;  94- 
13-NG:  95-122-NG:  97-62-NQ;  97-64-NG] 

Office  of  Fossil  Energy;  Orders 
Granting,  Transferring  and  Vacating 
Blanket  Authorizations  to  Import  and/ 
or  Export  Natural  Gas 


EL  PASO  ENERGY  MARKETING  COMPANY 
(Fonnerly  EPEM  Marketing  Company) 

EL  PASO  ENERGY  MARKETING  COMPANY 
(Formerly  EPEM  Marketing  Company) 

EL  PASO  ENERGY  MARKETING  COMPANY 
(Formerly  EPEM  Marketing  Company) 


PEMEX  GAS  Y  PETROQUIMICA  BASICA 
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EL  PASO  ENERGY  MARKETING  COMPANY 
WESTERN  GAS  RESOURCES.  INC. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  orders  authorizing, 
transferring  and/ or  vacating  various 
imports  and/or  exports  of  natural  gas. 


These  orders  are  summarized  in  the 
attached  appendix. 

These  orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Natiu^l  Gas  &  Petroleum  Import  and 
Export  Activities,  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington.  D.C.  20585, 
(202)  586-9478.  The  Docket  Room  is 


open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  Augtut  21, 
1997. 

Wayne  E.  Peten. 

Manager,  Natural  Gas  Regulation.  Office  of 
Natural  Gas  and  Petroleum,  Import  and 
Export  Activities,  Office  of  Fossil  Energy. 


APPENDIX— BLANKET  iMPORT/EXPORT  AUTHORIZATIONS  GRANTED 

(DOE/FE /Vuthority] 


Order  No. 

Date  issued 

Importer/Exporter  FE  docket  No. 

Two-year  maximum 

Import  vol- 
ume 

Export  vol- 
ume 

Comments 

1289 

1159-6  

07/11/97 
07/25/97 

Pemex  Gas  Y  P^roquimKa  Bask:a  97- 

53-NG. 
B    Paso    Energy    Martteting    Company 

(Formerty  EPEM  Mariteting  Company) 

96-1 6-NG. 
El    Paso    Energy    Marketing    Company 

(Formerty  EPEM  Mariceting  Company) 

94— 13-NG 

160  Bcf 

linport/expoft  combined  total,   including 

LNG  to  and  from  Mexico. 
Name  change. 

940-B  

07/25«7 

" 

Name  change. 

1138-B  

07/25«7 

El    Paso    Energy    Mariceting    Company 
(Formerty  EPEM  Mariceting  Company) 

95-122-NG 



Name  change. 

1291  

07/25«7 

El  Paso  Energy  Mariceting  Company  97- 

200  Bcf 

Import  from  Mexico. 

Import  and  export  from  and  to  Canada 

1292 

07/31/97 

52-l»K3. 
Western  Gas  Resources.  Inc.  97-54-NG 

73  Bcf 

73  Bcf 

[FR  Doc.  97-23499  Filed  9-3-97;  8:45  am] 

BILUNQ  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  coilection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).'The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
prociu^ment  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  ntunber  and 
title;  (2)  summary  of  the  collection  of 


information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new.  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
.advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
E)epartment  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW, 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 


Statistics  and  Methods  Group  at  the 
address  below.) 

FOH  FliRTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Jay  Casselberry, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  E)epartment  of 
Energy,  Washington,  D.C.  20585.  Mr. 
Classelberry  may  be  telephoned  at  (202) 
426-1116,  FAX  (202)  426-1081,  or  e- 
mail  at  Jay.Casselberry@eia.doe.gov. 

SUPPLEMDfTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-651  and  EIA-858,  "Uranium 
Data  Program". 

2.  Energy  Information  Administration; 
1905-0160;  Extension  with  changes; 
Mandatory. 

3.  ElA's  Uranium  Data  Program 
collects  basic  data  necessary  to  meet 
ELA's  legislative  mandates  as  well  as  the 
needs  of  ElA's  public  and  private 
customers.  Data  collected  include 
uranium  exploration,  reserves, 
production,  processing,  and  marketing. 
The  data  are  used  for  analyses  and 
publications.  Respondents  include  firms 
and  individuals  that  comprise  the  U.S. 
uranium  industry. 

4.  Business  or  other  for-profit 

5.  2706  hours  (10.74  hoursx2.1 
responses  per  yearxl20  respondents). 
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SUhitory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington.  D.C.,  August  26. 
1997. 

Jay  H.  CuMlberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 
(FR  Doc.  97-23503  Filed  9-3-97;  8:45  am) 

atLUNQ  COO€  6460-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-47(M)00] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  28.  1997. 

Take  notice  that  on  August  26, 1997, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  CJas  Tariff,  Fourth  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
635  to  be  effective  September  25. 1997. 

Algonquin  asserts  that  the  piupose  of 
this  Sling  is  to  comply  with  the 
Commission's  Order  No.  636-C, 
Ordering  Paragraph  (B)  which  requires 
any  pipeline  with  a  right-of-first-refusal 
tariff  provision  containing  a  contract 
term  cap  longer  than  five  years  to  revise 
its  tariff  consistent  with  the  revised  cap 
of  five  years  adopted  in  Order  No.  636- 
C. 

Algonquin  states  that  copies  of  this 
filing  were  served  on  firm  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23417  Filed  9-3-97;  8:45  am] 
BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-703-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

August  28,  1997. 

Take  notice  that  on  August  22, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  E)etroit.  Michigan 
48243,  filed  in  Docket  No.  CP97-703- 
000  a  request  pursuant  to  §§  157.205 
and  157.211  of  the  Commission's 
Regulations  (18  CFR  157.205. 157.211) 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
bi-directional  interconnection  between 
ANR  and  Mid  Continent  Market  Center, 
Inc.  (MCMC)  in  Kiowa  Coimty  Kansas, 
for  Part  284  transportation  services  by 
ANR,  under  ANR's  blanket  certificate 
issued  in  Docket  No.  CP82-480-O00. 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  proposes  to  construct  and 
operate  an  8-inch  hot  tap,  an  8-inch 
insulating  fiange,  and  an  electronic 
measurement  system.  It  is  stated  that 
ANR  will  be  fully  reimbursed  for  the 
$102,000  cost  of  installing  the  facilities 
by  MCMC.  It  is  explained  that  the 
interconnection  will  give  shippers  on 
ANR  access  to  MCMC's  system.  ANR 
states  that  the  interconnection  will 
accommodate  deliveries  of  up  to  40 
Mmcf  per  day.  It  is  asserted  that  the 
proposal  will  have  no  adverse  impact  on 
ANR's  peak  day  or  annual  deliveries  or 
on  the  annual  entitlements  of  ANR's 
customers.  It  is  explained  that  the 
proposal  will  not  impact  ANR's  gas 
supply  situation  and  that  deliveries  can 
be  made  without  detriment  or 
disadvantage  to  any  existing  customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piu^uant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice' 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natuiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  piusuant  to  Section  7  of 

the  Natural  Gas  Act 

Lois  D.  Caahell. 

Secretary. 

|FR  Doc.  97-23396  Filed  9-3-97;  8:45  am] 

HLLMQ  COOE  eTir-CI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-464-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  28,  1997. 

Take  notice  that,  on  August  25, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheet  proposed  to  be 
effective  September  25. 1997: 

Second  Revised  Sheet  No.  162 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  636-C.  That 
order  required  pipelines  to  reduce  to 
five  years  the  maximum  cap  for  long- 
term  shippers  to  match  offers  under  the 
right-of-first-refusal  process. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Cashell, 
Secretary. 
(FR  Doc.  97-23411  Filed  9-3-97;  8:45  am] 

WUJNO  COOC  S717-01-«l 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-465-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  28, 1997. 

Take  notice  that,  on  August  25,  1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  in  compliance  with  Order  No. 
636-C.  a  proposal  for  a  revised  level  of 
transition  costs  to  be  allocated  to 
interruptible  transportation  customers. 
For  the  reasons  set  forth  in  its  filii^, 
ANR  proposed  to  replace  its  existing  ten 
percent  (10%)  allocation  level  with  a 
five  percent  (5%)  allocation  level. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commissions  Rules  (md  Regiilations.  All 
such  motions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refierence 
Room. 

Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-23412  Filed  »-3-97;  8:45  am] 

BIUJNO  COOE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-468-000] 

Canyon  Creek  Compression  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  28. 1997. 

Take  notice  that  on  August  26. 1997. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  First  Revised  Sheet  Nos.  168  and 
169,  to  be  effective  October  1. 1997. 


Canyon  states  that  the  filing  was  made 
pursuant  to  Section  4  of  the  Natiu^l  Gas 
Act,  the  Commission's  Regulations 
thereunder  regarding  tariff  changes,  and 
Order  No.  636-C.  Specifically,  Canyon 
requested  to  modify  Sections  18.2(d)(1) 
and  (d)(3)  of  the  General  Terms  and 
Conditions  of  its  tariff  relating  to  the 
right  of  first  refusal  to  provide  for  a  five- 
year  term  matching  cap  instead  of  the 
currently  effective  twenty-year  term 
match. 

Canyon  requested  whateven  waivers 
are  necessary  to  permit  the  tariff  sheets 
to  become  effective  on  October  1, 1997. 

Canyon  states  that  a  copy  of  the  filing 
has  been  mailed  to  Canyon's 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lok  D.  CashelU 
Secretary. 
(FR  Doc.  97-23415  Filed  9-3-97;  8:45  am] 

BtLUNO  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-29O-002] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Compliance  Rling 

Augtist  28, 1997. 

Take  notice  that  on  August  25, 1997, 
Colorado  Interstate  Gas  Company  (GIG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Substitute  Second  Revised  Sheet 
No.  132A.07.  Original  Sheet  No. 
132A.07a  and  Substitute  Second 
Revised  Sheet  No.  132A.08  to  be 
effective  April  14. 1997. 

GIG  states  the  tariff  sheets  are  filed  in 
compliance  with  the  order  issued 
August  4.  1997  in  Docket  No.  RP97- 
290-000  and  RP97-290-001,  as  well  as 
Section  154.203  of  the  Commission's 


regulations.  QG  further  states  these 
sheets  are  filed  to  (i)  remove  Section  6 
of  Rate  Schedule  HSP-1  which 
provided  for  reimburseoient  to 
Transporter  of  fees,  (ii)  clarify  that 
scheduling  and  allocation  of  pooled 
quantities  shall  be  determined  by  the 
priority  of  the  take-away  transportation 
agreement  and.  (iii)  state  that 
Transporter  shall  give  at  least  30  days 
advance  notice  prior  to  modification  of 
the  scope  of  a  pooling  area. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-23407  FUed  9-3-97;  8:45  am] 

BHJJNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-64-000] 

Iroquois  Gas  Transmission  System, 
LP.  Notice  of  GRi  Refunds 

August  28. 1997. 

Take  notice  that  on  August  25. 1997, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  a  report  of 
Gas  Research  Institute  (GRI)  refunds  to 
Iroquois  for  the  period  from  January  1, 
1996  to  December  31,  1996. 

Iroquois  states  that  the  refunds  have 
been  based  on  the  total  refund  from  GRI 
to  Iroquois  of  $421,241  and  that  refund 
checks  were  issued  to  all  eligible  firm 
customers. 

Iroquois  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC  20426 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  must  be  filed  on  or 
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before  September  5,  1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  * 

Low  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23402  Filed  9-3-97;  8:45  am) 
nujNQ  cooc  tm-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-48-000] 

Lake  Benton  Power  Partners,  LLC; 
Notice  of  Filing 

August  28, 1997. 

Take  notice  that  on  August  18,  1997 
and  August  22, 1997,  Lake  Benton 
Power  Partners,  LLC  tendered  for  filing 
amendments  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Avenue,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  8,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaabelL, 
Secretary. 

(FR  Doc.  97-23395  Filed  9-3-97;  8:45  am) 
BHJJNO  CODE  crir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-710-OOOI 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application  To 
Abandon 

August  28, 1997. 

Take  notice  that  on  August  25, 1997, 
NatiuBl  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street,  Lombard,  Illinois  60148  filed 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  authority  to  abandon  by 
sale  to  its  affiliate  MidCon  Texas 
Pipeline  Operator  (MidCon)  certain 
laterals,  meters  and  tap  facilities  located 
in  Jim  Hogg  and  Zapata  Counties,  Texas. 

Specifi^ly,  Natural  proposes  to 
abandon:  (1)  11.7  miles  of  8- inch 
pipeline  along  with  meter  and  tap 
facilities  comprising  the  Los  Mogotes 
Lateral  in  Zapata  County,  Texas;  and  (2) 
15.9  miles  cf  10-inch  pipeline  along 
with  meter  and  tap  facilities  comprising 
the  Escobas  Lateral  in  Jim  Hogg  and 
Zapata  Counties,  Texas. 

Applicant  intends  to  sell  the  facilities 
to  MidCon  for  their  net  book  value  of 
$151,713.  Applicant  also  asks  the 
Commission  to  specify  that  after  transfer 
to  MidCon  the  facilities  will  be  non- 
jurisdictional. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18,  1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make.the  protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissions's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 


Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  97-23399  Filed  9-3-97;  8:45  am) 
BHJJNO  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-4e9-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

August  28, 1997. 

Take  notice  that  on  August  26, 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  certain  tariff 
sheets  to  be  effective  October  1, 1997. 

Natural  states  that  the  purpose  of  the 
filing  is  to  modify  the  provisions  in 
Natural's  tariff  relating  to  recovery  of 
gas  supply  realignment  costs. 
Specifically,  Natural  is  filing  to 
continue  the  pricing  differential  method 
with  respect  to  one  contract.  In 
addition.  Natural  is  filing  mechanisms 
to  recover  supply  realignment  costs 
originally  allocated  to  Rate  Schedule 
ITS  which  were  not  collected  in  ITS 
rates. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
October  1,  1997. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  1o  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detenmning  the  appropriate  action  to 
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be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parfy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-23416  Filed  9-3-97;  8:45  am] 

BHJJNO  CODE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-708-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

August  28,  1997. 

Take  notice  that  on  August  25, 1997, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP97-708-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale  to  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
Northern's  ownership  interest  in  certain 
facilities  with  appurtenances,  located  in 
West  Cameron  and  Vermillion  Blocks, 
Offshore  Louisiana,  for  $10.00, 
including  any  facilities  constructed 
under  its  blanket  during  the  processing 
of  this  application,  and  to  abandon  any 
related  services,  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  these  facilities  are 
no  longer  needed  to  perform  its  primary 
function  as  transporter,  as  opposed  to  its 
pre-636  function  as  merchant  of  natural 
gas,  and  therefore  has  decided  to  sell  the 
facilities.  Also,  Northern  indicates  that 
these  facilities  are  non-contiguous  to  its 
system  and  that  Columbia  Gulf  is  more 
ill  tune  to  operating  such  facilities  in 
conjunction  with  its  interstate  pipeline 
system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18,  1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  v«thin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-23398  Filed  9-3-97;  8:45  am] 

BILUNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-48(M)00] 

Pacific  Gas  Transmission  Company, 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  28, 1997. 

Take  notice  that  on  August  26, 1997. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  First  Revised  Sheet  No.  131.  to 
be  effective  September  26. 1997. 

PGT  asserts  the  piupose  of  this  filing 
is  to  comply  with  the  Conamission's 
February  27,  1997  Order  on  Remand  in 
Docket  Nos.  RM91-1 1-006,  et  al. 
("Order  on  Remand"),  which  directed 
pipelines  to  revise  their  contract 
matching  term  cap  in  the  right-of-first- 
refusal  provisions  of  their  tarifEs  to  be 
consistent  with  the  five-year  cap 
established  in  the  Order  on  Remand. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 


Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Cashell. 
Secretary. 
[FR  Doc.  97-23421  Filed  9-3-97;  8:45  am] 

BHJJNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-466-000] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  28, 1997. 

Take  notice  that  on  August  26,  1997. 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
First  Revised  Sheet  No.  178,  to  be 
effective  October  1,  1997. 

Stingray  states  that  the  filing  was 
made  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  the  Commission's 
Regulations  thereunder  regarding  tariff 
changes,  and  Order  No.  636-C. 
Specifically,  Stingray  requested  to 
modify  Sections  18.2(d)(1)  and  (d)(3)  of 
the  General  Terms  and  Conditions  of  its 
tariff  relating  to  the  right  of  first  refusal 
to  provide  for  a  five-year  term  nmtrhiTig 
cap  instead  of  the  currently  effisctive 
twenfy-year  term  match. 

Stingray  requested  whatever  waivers 
are  necessary  to  permit  the  tariff  sheet 
to  become  effective  on  October  1, 1997. 

Stingray  states  that  a  copy  of  the  filing 
has  been  mailed  to  Stingray's 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  peraon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
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Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cuhell, 
Secntmy. 
|FR  Doc.  97-23413  Filed  9-3-97;  8:45  am] 

aiUJNG  COOC  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP97-471-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  28.  1997. 

Take  notice  that  on  August  26. 1997. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  Second  Revised 
Sheet  No.  462  to  be  effective  September 
25. 1997. 

Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Order  No.  636-C, 
Ordering  Paragraph  (B)  which  requires 
any  pipeline  with  a  right-of-first-refusal 
tariff  provision  containing  a  contract 
term  cap  longer  than  five  years  to  revise 
its  tariff  consistent  with  the  revised  cap 
of  five  years  adopted  in  Order  No.  636- 
C. 

Texas  Eastern  states  that  copies  of  this 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretaiy. 

(FR  Doc  97-23418  Filed  9-3-97;  8:45  am] 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-23414  Filed  9-3-97  8:45  am) 

MLUNQ  COOC  tm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctwt  No.  RP97-467-0001 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Ct>anges  in  FERC  Gas 
Tariff 

August  28. 1997. 

Take  notice  that  on  August  26. 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  177.  to  be  effiective  October  1. 1997. 

Trailblazer  states  that  the  filing  was 
made  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  the  Commission's 
Regulations  thereunder  regarding  tariff 
changes,  and  Order  No.  636-C. 
Specifically,  Trailblazer  requested  to 
modify  Sections  21.2(d)(1)  and  (d)(3)  of 
the  General  Terms  and  Conditions  of  its 
tariff  relating  to  the  right  of  first  refusal 
to  provide  for  a  five-year  term  matching 
cap  instead  of  the  currently  effective 
twenty -year  term  match. 

Trailblazer  requests  whatever  waivers 
are  necessary  to  permit  the  tariff  sheet 
to  become  effective  on  October  1,  1997. 

Trailblazer  states  that  a  copy  of  the 
filing  has  been  mailed  to  Trailblazer's 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP97-705-0001 

Transcontinental  Gas  Pipeline 
Corporation  and  El  Paso  Natural  Gas 
Company;  Notice  of  Joint  Application 

August  28,  1997. 

Take  notice  that  on  August  22, 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251  and  El  Paso 
Natural  Gas  Company  (El  Paso),  jointly 
referred  to  as  Applicants,  filed  in  Docket 
No.  CP97-705-000  a  joint  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  of  existing 
Section  7(c)  certificated  exchange 
agreements  between  Transco  and  El 
Paso,  under  Transco's  Rate  Schedules 
X-160  and  X-161  and  El  Paso's  Rate 
Schedules  X-46  and  X-45.  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  the  Applicants  state  that 
they  seek  Commission  authorization  to 
terminate  Transco's  Rate  Schedules  X- 
160  and  X-161  and  El  Paso's  Rate 
Schedules  X-46  and  X-45.  The 
Applicants  state  that  Transco  and  El 
Paso,  by  letter  dated  )ime  2. 1997. 
mutually  agreed  to  terminate  these 
services  effective  as  of  the  date  an  order 
is  issued  approving  such  terminations. 
The  Applicants  state  that  the  service 
provided  under  the  exchange 
agreements  has  not  been  utilized  since 
May.  1991.  and  that  no  historical 
imbalances  associated  with  the  subject  * 
exchange  agreements  exist. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18.  1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
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to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  purauant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  bearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  or  El  Paso  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23397  Filed  9-3-97;  8:45  am] 
MLUNQ  COOC  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP97-712-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

August  28.  1997. 

Take  notice  that  on  August  25. 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  the  above  docket, 
a  request  pursuant  to  Section  7  of  the 
Natural  Gas  Act  (N.A.)  and  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations,  for 
authorization  to  utilize  an  existing  tap 
to  effectuate  natural  gas  transportation 
deliveries  to  Montana-Dakota  Utilities 
(Montana-Dakota)  for  ultimate  use  by 
additional  residential  customers  in 
McCone  County,  Montana,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Williston  Basin  proposes 
to  provide  natural  gas  trans{>ortation 
deliveries  to  Montana-Dakota  for 


ultimate  use  by  residential  customers 
under  Rate  Schedules  FT-1  and/or 
rr-l  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Williston  Basin 
was  authorized  to  acquire  and  operate 
this  tap  pursuant  to  the  Commission's 
order  dated  February  13.  1985,  in 
Docket  Nos.  CP82-487-O00,  et  al. 
Williston  Batf^  states  that  the  proposed 
service  will  have  no  significant  effect  on 
its  peak  day  or  annual  requirements  and 
capacity  has  been  determined  to  e^t 
on  its  system  to  service  this  natural  gas 
market.  Williston  Basin  states  that  its 
FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  points. 
Williston  Basin  also  states  that  the 
volumes  to  be  delivered  are  within  the 
contractual  entitlements  of  the 
customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  is 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  purauant 
to  Section  7  of  the  Natural  Gas  Act 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  97-23400  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

tOockiBl  No.  RP97-472-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  28.  1997. 

Take  notice  that  on  August  26, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  August  26, 1997: 

First  Revised  Sheet  No.  45 
First  Revised  Sheet  No.  75 
Second  Revised  Sheet  No.  293 


Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  modifications  to 
Williston  Basin's  FERC  Gas  Tariff  in 
compliance  with  the  Commission's 
Order  No.  636-C  "Order  on  Remand" 
issued  February  27,  1997  in  Docket  Nos. 
RM91-1 1-006  and  RM87-34-072. 

Any  peraons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-23420  Filed  9-3-97;  8:45  am) 
BHJJNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-47-000] 

Zond  Minnesota  Development 
Corporation  and  l^ke  Benton  Power 
Partners,  LLC;  Notice  of  Filing 

August  28,  1997. 

Take  notice  that  on  August  18, 1997, 
Zond  Minnesota  Development 
Corporation  and  Lake  Benton  Power 
Partners,  LLC  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  must  be  filed  on  or  before 
September  8, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection.  '  - 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-23394  Filed  9-3-97;  8:45  ami 

MLUNO  cooc  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  8321-006] 

(Murray  W.  Thurston,  inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

August  28. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486. 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
an  exemption  surrender  application  for 
the  Thurston  Mill  Project  No.  8321-006. 
The  Thurston  Mill  Project  is  located  on 
the  Swift  River  in  Oxford  County. 
Maine.  The  EA  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center.  Room  2A,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  For  further  Information,  please 
contact  the  project  manager.  Ms.  Hillary 
Berlin,  at  (202)  219-0038. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-23405  Filed  9-3-97;  8:45  am] 

BILUNG  CO0€  6717-01-M 


approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Hudson  Falls 
Hydroelectric  Project  is  located  on  the 
Hudson  River  in  Washington  County. 
New  York. 

The  EA  was  written  by^ff  in  the 
Office  of  Hydropower  UcCTising. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  viewed  in  the 
Publn:  Reference  Branch,  Room  2A,  of 
the  Commission's  offices  at  888  First 
Street,  N.E..  Washington.  D.C.  20426. 

Fdr  further  information,  please 
contact  the  project  manager,  Mr.  Sean 
Murphy,  at  (202)  219-2964. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-23403  Filed  9-3-97;  8:45  am) 

■HJJNQ  CODE  SnT-OI-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

Intent  to  Prepare  an  Environmental 
Impact  Statement  and  Notice  of 
Scoping  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has 
determined  the  need  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Tampa  Water  Resource  Recovery 
Project.  This  action  is  taken  pursuant  to 
40  CFR  1501.7  and  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
(NEPA).  EPA  intends  to  prepare  this  EIS 
in  cooperation  with  the  U.S.  Army 
Corps  of  Engineers,  Jacksonville  District. 
This  effort  will  be  coordinated  closely 
with  the  ongoing  multi-agency 
ecosystem  team  permitting  now 
underway  for  this  project.  


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  5276-040] 

Niagara  IMohawk  Power  Corp.  and 
Northern  Electric  Power  Co.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

August  28. 1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  to  amend  the  Hudson 
Falls  Hydroelectric  Project.  The  licensee 
proposes  to  suspend  article  404  which 
requires  the  release  of  a  continuous 
minimum  flow  of  500  cfs  to  allow  for 
PCB  cleanup.  The  EA  finds  that 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  11547-000  Connecticut] 

Summit  Hydropower;  Notice  of 
Avaiiatiility  of  Environmental 
Assessment 

August  28.  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F  R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Hale  Hydroelectric  Project 
located  on  the  Quinebaug  River  in 
Windham  County,  near  the  town  of 
Putnam,  Connecticut,  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project.  In  the  EA.  the 
Commission's  stsiff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  proposed  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  of  the  Public  Reference  Branch. 
Room  2A  of  the  Commission's  offices  at 
888  First  Street.  N.E..  Washington.  D.C. 
20426. 

Lois  D.  Cashell.  %'• 

Secretary. 

(FR  Doc.  97-23406  Filed  9-3-97;  8:45  am) 
anxMO  cooE  triT-oi-M 


Administrative  History 

Congress  provided  funds  through  the 
FY  95  Appropriations  Act  for  local  area 
water  supply  related  projects.  One  of 
these  projects  involves  the  granting  of 
funds  to  the  City  of  Tampa  for  the 
Tampa  Water  Resource  Recovery  Project 
(TWRRP).  Region  4  awarded  grant  No. 
XP994689-95-0  to  the  City  of  Tampa  on 
March  1,  1995  in  the  amount  of 
$18,712,000. 

The  TWRRP  grant  involves 
investigating,  designing  and 
constructing  a  project  for  the  recovery  of 
between  15  and  50  million  gallons  of 
advanced  wastewater  treated  effluent  to 
supplement  area  water  supplies.  The 
water  would  be  recovered  from  the  City 
of  Tampa's  Howard  F.  Curren  treatment 
plant  for  use  as  water  supplies  for  the 
Tampa  area.  The  effluent  would  be 
further  treated  and  then  transported 
bom  the  Curren  plant  to  the  middle 
pool  of  the  Tampa  Bypass  Canal,  a  flood 
control  project  built  by  the  Corps  of 
Engineers  and  managed  by  the 
Southwest  Florida  Water  Management 
District.  Water  would  then  either  be 
pumped  from  the  Harney  canal  into  the 
Hillsborough  River  Reservoir,  the  City's 
water  supply  source,  or  be  withdrawn 
by  a  series  of  linear  wells  adjacent  to  the 
Tampa  Bypass  Canal.  The  raw  water 
would  be  treated  as  needed  and  used  for 
municipal  drinking  water  for  the  Tampa 

area. 

The  State  of  Florida  with  cooperation 
and  participation  from  the  City  of 
Tampa  and  federal,  state,  regional  and 
local  agencies  has  initiated  a 
cooperative  permitting  effort  for  this 
project.  This  "Ecosystem  Team 
Permitting"  is  designed  to  result  in  a 
more  coordinated  and  efficient 


Federal  Register  /  Vol.  62.  No.  171  /  Thursday,  September  4,  1997  /  Notices 


46741 


permitting  process  with  a  resulting  net 
ecosystem  benefit.  EPA  is  a  party  in  this 
team  permitting  process.  The  permitting 
process  is  projected  to  be  completed  in 
the  winter  of  1998. 

EPA  has  identified  the  need  to 
prepare  an  environmental  impact 
statement  (EIS)  for  this  grant  award.  The 
potential  for  impact  and  controversy 
were  considered  as  part  of  this 
determination.  The  intent  of  the  EPA  is 
to  assure  the  requirements  of  the 
National  Environmental  Policy  Act  are 
fully  met.  EPA  intends  to  coordinate  the 
preparation  on  the  EIS  with  the 
Ecosystem  Team  Permitting  process  as 
much  as  possible.  Available  information 
and  materials  produced  by  the  applicant 
and  other  materials  generated  by  die 
team  permitting  process  will  be  used  for 
preparing  the  EIS. 

Alternatives 

The  EIS  will  address  alternatives  for 
the  project  and  their  potential  impacts. 
Potential  impacts  to  water  quality, 
public  health  and  area  water  resources 
will  be  given  special  attention. 

Role  of  the  Public 

Participation  in  the  EIS  process  is 
invited  firom  individuals,  organizations, 
and  all  governmental  agencies.  EPA  will 
hold  a  public  scoping  meeting  in 
concert  with  an  ecosystem  permitting 
team  public  meeting  on  September  17, 
1997  at  6:00  pm.  The  meeting  will  be 
held  at  the  Tampa  Convention  Center, 
Room  18.  Both  oral  and  written 
comments  will  be  accepted.  Comments 
and  questions  are  encouraged,  and 
relevant  issues  identified  in  the  scoping 
process  will  be  addressed  in  the  EIS. 
Following  the  scoping  meeting.  EPA, 
State  of  Florida  and  City  of  Tampa 
officials  will  be  on  hand  to  answer 
questions  the  public  may  have  regarding 
this  project,  the  NEPA  process  or  the 
team  permitting  process. 

Persons  who  do  not  attend  the 
scoping  meeting  and  wish  to  comment 
on  the  issues  and  scope  of  the  project 
are  invited  to  respond  in  writing  to  this 
Agency.  Comments  received  will  be 
addressed  in  the  EIS.  Comments 
provided  through  the  ecosystem 
permitting  process  will  also  be 
considered  for  the  EIS.  For  more 
information,  or  to  be  placed  on  the 
mailing  list,  write  or  call  Robert  B. 
Howard,  U.S.  Environmental  Protection 
Agency,  Region  4,  Water  Management 
Division,  61  Forsyth  St.  SW,  Atlanta, 
GA  30303,  (404)562-9370,  FAX 
(404)562  9343. 

Responsible  Official:  John  H. 
Hankinson,  Jr.,  Regional  Administrator. 


Dated:  August  28, 1997. 
Richard  E.  Sanderson. 
Director,  Office  of  Federal  Activities. 
(FR  Doc.  97-23401  Filed  »-3-fl7;  8:45  am] 

BILUNQ  COOE  5483-07-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
FEDERAL  REGISTER  NUMBER:  97-21733. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday.  August  21,  1997.  10:00  a.m.. 
Meeting  Open  to  the  Public. 

The  Following  Item  was  Added  to  the 
Agenda:  Advisory  Opinion  1997-14: 
Mississippi  Republican  Party  by 
counsel.  Robert  F.  Wood. 
DATE  AND  TIME:  Tuesday,  September  9, 
1997  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
DC. 

STATUS:  This  Meeting  will  be  Closed  to 
the  Public. 

PTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b).  and  Tide  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  peraonnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  September  11, 
1997  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  will  be  Open  to 
die  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1997-15:  Kenneth 
Nickalo  by  counsel,  Jennifer  Blum. 

Advisory  Opinion  1997-16:  Nancy 
DenDooven.  Treasurer,  on  behalf  of 
ONRC  Action  Federal  PAC. 

Advisory  Opinion  1997-19:  Rena 
Johnson,  Counsel,  CoreStates  Financial 
Corporation. 

Revised  Disclosure  Forms  and 
Schedules. 

Recordkeeping  and  Reporting 
Regulations — Notice  of  I^tiposed 
Rulemaking. 

Adminis&ative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Maiforis  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  97-23579  Filed  9-2-97;  11:41  am] 

SHXINO  OOOE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownerahip  of.  control  of,  or 
the  fKJwer  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  29, 
1997. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  California  Community  Financial 
Institutions  Fund  Limited  Partnership; 
Belvedere  Capital  Partners,  Inc.;  and 
Newco,  all  of  San  Francisco,  California; 
to  become  bank  holding  companies  by 
acquiring  63.2  percent  of  the  votign 
shares  of  Security  First  Bank,  Fullerton. 
California. 

In  connection  with  this  application, 
National  Bancotp  of  Alaska,  Inc., 
Anchorage,  Alaska,  has  applied  to 
acquire  9.9  percent  of  the  voting  shares 
of  California  Community  Financial 
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Institutions  Fund  Limited  Partnership, 
and  thereby  indirectly  acquire  Security 
First  Bank.  FuUerton.  California. 

2.  United  Security  Bancoqjomtion, 
Spokane.  Washington;  to  merge  with 
Community  Bancorporation,  Pullman, 
Washington,  and  thereby  indirectly 
acquire  Bank  of  Pullman.  Pullman. 
Washington. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  August  29. 1997. 
Bubara  R.  LowTvy, 
Associate  Secntaiy  of  the  Board. 
(FR  Doc.  97-23505  Filed  9-3-97;  8:45  am) 
BHjjNa  cooe  6210-01-r 


FEDERAL  RESERVE  SYSTEM 

Sunsliine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m..  Monday, 

September  8. 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


Instnjment 


entrance  between  20th  and  2 1st  Streets, 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assigiunents. 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting.  <^ 

Dated:  August  29.  1997. 
BaibaraR.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  97-23564  Filed  8-29-97;  4:47  pm) 
HLUNQ  COOE  a210-01-4> 


Peflormance  (Progress)  Report  tor  Title  IV  Grantees 


Number  ol 

grantees/re- 

sporKlents 


75 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Recordlieeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

The  Department  of  Health  and  Human 
Services  has  submitted  the  following 
(see  below)  emergency  processing 
public  information  cleeirance  request 
(ICR)  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13.  44  U.S.C.  Chapter 
35). 

Title:  Performance  (Progress)  Report 
for  Title  IV  Training,  Research,  and 
Discretionary  Projects  and  Programs 
Grantees. 

OMB  Number:  Existing  collection  in 
use  without  an  OMB  Control  Number. 


Numt)ef  of  re- 
sponses per 
year 


Average  bur- 

den  hours  per 

respondent 


16 


Total  burden 
hours 


2400 


Description:  The  Administration  on 
Aging  (AoA)  requires  grantees  funded 
under  Title  IV  of  the  Older  Americans 
Act,  Pub.  L.  89-73,  enacted  July  14. 
1965.  last  amended  on  September  30. 
1992,  Pub.  L.  102-375,  (42  U.S.C.  3034), 
to  report  semiannually  on  the 
performance  of  their  projects.  The 
specifications  for  reporting  are 
consistent  with  45  CFR  part  74,  subpart 
J.  This  information  serves  to  supplement 
the  financial  report,  submitted  on 
standard  form  OMB  269. 

Description:  The  information 
submitted  by  grantees  will  be  used  by 
AoA  to: 

(1)  Review  and  monitor  grantees' 
progress  in  achieving  project  objectives: 

(2)  Identify  significant  findings, 
products  and  practices  of  projects;  and 

(3)  Identify  areas  that  may  benefit 
from  advice  and  assistance  from  AoA, 
and  in  rare  instances,  take  corrective 
action. 

The  performance  report  for  Title  IV 
grants  is  submitted  semiaimually, 
concurrent  with  the  financial  report, 
filed  en  standard  form  OMB  269.  If 
these  reports  were  made  less  frequently, 
opportunities  for  AoA  to  monitor  and 
provide  needed  guidance  would  not  he 
available  to  grantees. 


Additional  Information:  The  AoA  is 
requesting  that  OMB  grant  a  180-day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  August  29, 1997.  A  copy 
of  this  individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Administration 
on  Aging.  Reports  Clearance  Officer. 
Sharon  Matthews  at  (202)  205-2814. 

Comments  and  questions  about  the 
ICR  should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  Allison  Eydt.  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Dated:  August  22,  1997. 
William  F.  Benson, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Aging. 
(FR  Doc.  97-23470  Filed  9-3-97;  8:45  am) 

BlUJNaCOOE  41$(M>4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Clinical  Laboratory  improvement 
Advisory  Committee  (CLIAC)  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  FR  IDoc.  97-21100  Filed 
8/8/97.  Published  8/11/97  (Volume  62. 
Number  154.  Pages  42997-42998). 

PREVIOUSLY  ANNOUNCED  TIMES  AND  DATES 
OF  THE  MEETING:  8:30  a.m.-4:30  p.m.. 
September  11. 1997.  8:30  a.m.-4:30 
p.m..  September  12. 1997. 

CHANGES  TO  THE  NOTICE:  Addition  to  the 
announced  agenda:  For  the  afternoon  of 
September  11.  discussion  of  the  new 
FDA  category  "home  use  with  a 
prescription"  and  considerations  for 
waiver  of  such  laboratory  tests  imder 
the  Clinical  Laboratory  Improvement 
Amendments  regulations. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  Ridderhof.  Dr.  P.H.,  Division  of 
Laboratory  Systems,  Public  Health 
Practice  Program  Office,  CDC,  4770 
Buford  Highway,  NE,  MS  G25,  Atlanta. 
Georgia  30341-3724,  telephone  770/ 
488-7660. 
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Dated:  August  29, 1997. 
Carolyn  ).  RiuaeU, 

Director,  Management  Analysis  and  Sendees 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-23577  Filed  9-2-97;  1:35  pml 
MLLMQ  COOE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Epidemiology  Program  Office,  Office  of 
the  Director.  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Announces  the  Following  Meeting 

Name:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  MeeUng. 
Times  and  Dates:  8:30  a.m.-5  p.m., 
September  18. 1997.  8:30  a.m.-5  p.m., 
September  19, 1997. 

Place:  Lenox  Inn  Buclchead,  3387  Lenox 
Road.  NE.  AtlanU.  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
.  the  space  available. 

Purpose:  The  mission  of  the  Tasic  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  expertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services. 

Matters  to  be  Discussed:  Agenda  items 
include  (1)  development  of  an  explicit 
process  to  translate  evidence  into 
recommendations;  (2)  a  discussion  on 
methods  to  incorporate  data  from  extant 
reviews  on  the  systematic  review  of 
evidence;  (3)  setting  goals  for  success  of  the 
Guide;  (4)  refine  the  working  Table  of 
Contents;  and  (5)  progress  reports  on  the 
status  of  the  following  chapters:  Violence  and 
Abusive  Behaviors;  Firearms;  Physical 
Activity;  Oral  Health;  Tobacco;  and  Sexual 
Behaviors. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Marguerite  Pappaioanou,  Chief,  Community 
Preventive  Service  Guide  Development 


Activity,  Division  of  Prevention  Research  and 
Analytic  Methods,  Epidemiology  Program 
OfBce,  CDC,  1600  Clifton  Road,  NE.  M/S  D- 
01.  AtlanU,  Georgia  30333,  telephone  404/ 
639-4301.  Persons  wishing  to  reserve  a  space 
for  this  meeting  should  call  404/639-4301  by 
close  of  business  on  September  12, 1997. 

Dated:  August  28, 1997. 
Carolyn  J.  RnawlL 

Director,  Management  Analysis  and  Sendees 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-23464  Filed  9-3-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Center  for  Environmental 
Health  (NCEH)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
in  Collaboration  With  the  Department 
of  Energy  (DOE)  and  the  National 
Institute  for  Occupational  Safety  and 
Health,  CDC,  Announces  the  Following 
Meeting 

Name:  Oak  Ridge  Workshop  on  Energy- 
Related  Epidemiologic  Research  Needs. 

Times  and  Dates:  2  p.m.-9  p.m.. 
Septemlier  22. 1997.  8:30  a.m.-12  noon. 
September  23, 1997. 

Place:  Ramada  Inn  and  Suites.  420  South 
Illinois  Avenue,  Oak  Ridge,  Tennessee 
37830,  telephone  423/483-4371,  FAX  423/ 
483-5972. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  To  solicit  individual  input  from 
scientists,  representatives  of  State  and  local 
health  departments.  DOE  facility  managers, 
workers,  and  the  public  regarding 
epidemiologic  research  needs  in  and  around 
the  Oak  Ridge  DOE  facility.  The  results  qf 
this  workshop  and  similar  worlcshops  at 
other  locations  will  be  used  to  plan  a 
national  workshop  on  epidemiologic  research 
tenUtively  scheduled  to  talce  place  in  the 


Spring  of  1998.  The  results  of  the  national 
workshop  will  be  used  to  set  the  short-  and 
long-range  research  plan  for  health  studies  at 
DOE  facilities. 

Matters  To  Be  Discussed:  The  workshop 
will  be  divided  into  three  breakout  sessions 
which  will  include  the  following  topics:  (1) 
Worker  health  studies,  (2)  environmental 
epidemiology,  and  (3)  communications  and 
community  involvement. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michael  J.  Sage,  Deputy  Chief,  Radiation 
Studies  Branch,  Division  of  Environmental 
Hazards  and  Health  EffecU,  NCEH.  CDC. 
4770  Buford  Highway.  NE,  (F-35),  AtlanU, 
Georgia  30341-3724,  telephone  770/488- 
7040,  FAX  770/488-7044. 

Dated:  August  28, 1997. 

Carolyn  ).  RuMeU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-23463  Filed  9-3-^7;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Child  Care  Quarterly  Case 
Record  Report. 

OAfB  No.:  New  request. 

Description:  This  legislatively- 
mandated  report  collects  program  and 
participants  data  on  children  receiving 
direct  CCDF  funds.  Desegregate  data 
will  be  collected  and  wrill  be  used  to 
determine  the  participants  and  program 
characteristics  as  well  as  cost  and  level 
of  child  care  services.  The  data  will  be 
used  to  provide  a  report  to  Congress. 

Respondents:  State,  Local  or  Tribal 
Govt. 

Annual  Burden  Estimates: 


Instrument 


ACF-801 


Number  of  re- 
spondents 


56 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


20 


Total  burden 
hours 


4,360 


Estimated  Total  Annual  Burden 
Hours:  4,360. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
hiformation  Resource  Management 
Services.  370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 


OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 


of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 

Dated:  August  28, 1997. 
BobSai^gis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  97-23469  Filed  9-3-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0022] 

Agency  Information  Collection 
Activities  Submission  for  0MB  Review; 
Comment  Request 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  6, 
1997. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  FDA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Judith  V.  Bigelow.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1479. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Agreement  for  Shipment  of  Devices  for 
Sterilizatioii— 21  CFR  801.150(a)(2)  and 
(e)  (OMB  Control  No.  091Q-0131— 
Reinstatement) 

Under  sections  501(c)  and  502(a)  of 
the  act  (21  U.S.C.  351(c)  and  352(a)). 
nonsterile  devices  that  are  labeled  as 
sterile  but  are  in  interstate  transit  to  a 
facility  to  be  sterilized  are  adulterated 
and  misbranded.  FDA  regulations  in 
§  801.150(a)(2)  and  (e)  (21  CFR 
801.150(a)(2)  and  (e))  establish  a  control 
mechanism  by  which  firms  may 
manufacture  and  label  medical  devices 
as  sterile  at  one  establishment  and  ship 
the  devices  in  interstate  commerce  for 
sterilization  at  another  establishment,  a 
practice  that  facilitates  the  processing  of 
devices  and  is  economically  necessary 


for  some  firms.  Under  §  801.150(a)(2) 
and  (e),  manufacturers  and  sterilizers 
may  sign  an  agreement  containing  the 
following:  (1)  Instructions  for 
maintaining  accountability  of  the 
number  of  units  in  each  shipment;  (2) 
acknowledgment  that  the  devices  are 
nonsterile,  being  shipped  for  further 
processing;  and  (3)  specifications  for 
sterilization  processing. 

This  agreement  allows  the 
manufactiu^r  to  ship  nonsterile 
products  to  be  sterilized  without 
initiating  regulatory  action  and  provides 
FDA  with  a  means  to  protect  consumers 
from  use  of  nonsterile  products.  During 
routine  plant  inspections,  FDA  normally 
reviews  agreements  that  must  be  kept 
for  2  years  after  final  shipment  or 
delivery  of  devices.  To  discontinue  this 
reporting  and  recordkeeping  procedure 
woidd  place  an  economic  hardship  on 
the  industry  and  an  additional  buiden 
on  FDA  to  monitor  products  in 
interstate  commerce  for  failure  to 
comply  with  adulteration  and 
misbranding  provisions  of  the  act. 

The  respondents  to  this  collection  of 
information  are  device  manufacturers 
and  contract  sterilizers. 

FDA  estimates  the  reporting  burden  of 
this  collection  of  information  as  follows: 


Table— 1 .  Estimated  Annual  Reporting  Burden 


21  CFR  Section 


801.150 


No.  of 
Respondents 


90 


Annual 

Frequency  per 

Response 


20 


Total  Annual 
Responses 


1.800 


Hours  per 
Response 


Total  Hours 


7,200 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ol  informatioo. 


No  burden  has  been  estimated  for  the 
recordkeeping  requirement  in 
§  801.150(a)(2)  because  these  records  are 
maintained  as  a  usual  and  customary 
part  of  normal  business  activities.  Under 
5  CFR  1320.3(b)(2),  the  time,  effort,  and 
financial  resources  necessary  to  comply 
with  a  collection  of  information  are 
excluded  from  the  burden  estimate  if 
the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary  because  they 
would  occur  in  the  normal  course  of 
activities. 

FDA's  estimate  of  the  burden  is  based 
on  actual  data  obtained  from  industry 
during  the  past  3  years  where  there  are 
approximately  90  firms  subject  to  this 
requirement. 

Dated:  August  27. 1997. 
William  B.  Schnltz. 
Deputy  Commissionetfor  Policy. 
[PR  Doc.  97-23507  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  Department  of 
Agriculture,  Food  and  Forestry  of 
Ireland 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Department  of  Agricidture,  Food 
and  Forestry  of  Ireland.  The  piupose  of 
the  MOU  is  to  establish  certification 
requirements  for  caseins,  caseinates, 
and  mixtiues  thereof. 
DATES:  The  agreement  became  eSiactive 
November  5, 1996. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Merton  Smith,  Office  of  Health  Afeirs 
(HFY-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4480. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  MOU's  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
of  Uiis  MOU. 
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Dated:  August  28, 1997. 
Wiiliun  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

Memorandum  of  Understanding  Between  the 
Food  and  Drug  Administration  Department 
of  Health  and  Human  Services  of  the  United 
States  of  America  and  the  Department  of 
Agriculture.  Food  and  Forestry  of  Ireland 
Covering  Caseins.  Caseinates.  and  Mixtures 
Thereof  Exported  to  the  United  States 

/.  Purpose 

The  Food  and  Drug  Administration  (FDA). 
Department  of  Health  and  Human  Services  of 
the  United  States  of  America  and  the 
Department  of  Agriculture,  Food  and 
Forestry  (DAFF)  of  Ireland  upon  signing  this 
Memorandum  of  Understanding  (MOU) 
intend  to: 

1.  Establish  certification  requirements  for 
the  caseins,  caseinates,  and  mixtures 
thereof  exported  from  Ireland  to  the 
United  States  to  assure  that 
contaminated  caseins,  caseinates.  and 
mixtures  thereof  will  not  be  imported 
into  the  United  States. 

2.  Minimize  the  need  for  extensive  FDA 
audit  sampling  of  these  certified 
products  from  Ireland. 

n.  Definitions 

For  the  purposes  of  this  MOU.  both 
participants  concur  in  the  following 
definitions: 

LOT:  A  lot  is  a  quantity  of  casein, 
caseinates.  or  mixtures  thereof  packaged  by 
one  manufacturer  during  a  definite  period  of 
time  not  exceeding  one  (1)  day.  The 
manufacturing  process,  including  milling 
and  packaging,  is  performed  by  using  a 
perfectly  identified  processing  line.  Caseins, 
caseinates.  or  mixtures  thereof  intended  for 
export  to  the  United  States  are  packaged, 
after  milling,  in  identical  containers 
identified  by  a  unique  code  or  mark  traceable 
to  the  manufacturer. 

SALMONELLA-NEGATIVE:  The  absence  of 
Salmonella  in  thirty  (30)  subsamples,  each  of 
twenty-five  (25)  grams,  that  have  been  taken 
from  the  same  lot  of  product  and  tested  using 
the  procedures  contained  in  the  current 
edition  of  the  Bacteriological  Analytical 
Manual  (see  Section  V.  Analytical 
Methodology). 

PHOSPHATASE-NEGATIVE:  The  absence 
of  phosphatase  activity  in  thirty  (30) 
subsamples,  each  of  twenty-five  (25)  grams, 
that  have  been  taken  bom  the  same  lot  of 
product  and  tested  using  the  method 
contained  in  the  current  edition  of  the 
Official  Methods  of  Analysis  (see  Section  V. 
Analytical  Methodology). 

m.  Substance  of  MOU 

A.  The  Department  of  Agriculture,  Food 
and  Forestry  of  Ireland 

The  Department  of  Agriculture,  Food  and 
Forestry  of  Ireland  (DAFF)  is  the  agency  of 
the  Irish  government  responsible  for 
inspecting  those  caseins,  caseinates,  and 
mixtures  thereof  that  are  intended  for  export. 
Such  inspection  is  necessary  for  consumer 
protection.  To  fulfill  its  responsibilities 
under  this  Memorandum  of  Understanding, 
DAFF  intends  to  ensure  that  caseins, 


caseinates,  and  mixtures  thereof  that  are 
intended  for  export  to  the  United  States  are 
fit  for  human  consumption  in  that  they 
comply  with  the  requirements  of  the  Food, 
Drug,  and  Cosmetic  Act  of  the  United  States, 
of  the  Public  Health  Service  Act  of  the 
United  States,  and  of  this  Memorandum  of 
Understanding.  DAFF  intends  to  inspect  and 
analyze  samples  of  these  caseins,  caseinates. 
and  mixtures  thereof  to  ensure  that  they 
comply  with  these  requirements. 

To  discharge  its  responsibilities  regarding 
caseins,  caseinates.  and  mixtures  thereof  and 
to  fulfill  its  commitment  under  this  MOU 
DAFF  plans  to: 

1.  Inspect  and  analyze  each  lot  of  caseins, 
caseinates,  and  mixtures  thereof 
produced  in  Ireland  for  export  to  the 
United  States  to  assure  that  it  is 
Say/none//a-negative  and  phosphatase- 
negative.  based  on  the  testing  of  thirty 
(30)  subsamples  of  twenty-five  (25)  gram 
units  taken  from  bags  in  a  lot  of  caseins, 
caseinates,  and  mixtures  thereof 
immediately  before  closing,  as 
determined  by  the  methods  cited  in 
Section  V.  Analytical  Methodology. 

2.  Require  that  all  containers  of  a  lot  of 
caseins,  caseinates,  and  mixtures  thereof 
that  are  to  be  exported  to  the  United 
States  be  certified  as  comply  with  the 
provisions  of  this  Memorandum  of 
Understanding,  and  identified  by  a  lot 
number,  and  all  other  information 
required  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  of  the  United  States. 

3.  Require  that  all  of  the  information  that 
is  required  by  the  Food,  Drug,  and 
Cosmetic  Act  and  the  Fair  Packaging  and 
Labeling  Act  of  the  United  States  be 
included  on  the  label  and  labeling  of 
individual  products. 

4.  Furnish  FDA  with  a  copy  of  the  current 
Irish  regulations  and  the  procedures 
used  to  ensure  that  the  caseins, 
caseinates,  and  mixtures  thereof  are  in 
compliance  with  those  regulations  and 
with  the  Food,  Drug,  and  Cosmetic  Act 
and  the  Public  Health  Service  Act  of  the 
United  States. 

5.  Fumish  FDA,  upon  request,  with  a  full 
description  of  the  manufacturing 
processes  and  quality  controls  lued  to 
ensure  that  the  caseins,  caseinates,  and 
mixtures  thereof  that  are  produced  are  fit 
for  human  consumption,  as  discussed  in 
m.  A.  Substance  of  MOU. 

B.  The  Food  and  Drug  Administration  of 
the  United  States  of  America 

FDA  is  charged  with  the  enforcement  of 
the  Food,  Drug,  and  Cosmetic  Act.  the  Fair 
Packaging  and  Labeling  Act,  certain 
provisions  of  the  Public  Health  Service  Act, 
and  other  related  sUtutes  of  the  United 
States.  FDA  directs  its  activities  toward  the 
protection  of  the  public  health  in  the  United 
States  by  ensuring  that  foods  are  safe  and 
wholesome  and  are  honestly  and 
informatively  labeled.  FDA  accomplishes  this 
goal  in  part  through  inspections  of  food 
processors  and  distributors.  In  addition,  it 
collects  and  examines  samples  to  ensure 
compliance  with  these  statutes.  FDA  makes 
a  concerted  effort  to  ensure  that  foods 
entering  the  United  States  meet  the  same 
standards  as  domestic  products.  To  discharge 


these  responsibilities  regarding  caseins, 
caseinates,  and  mixtures  thereof  and  to  fulfill 
this  Memorandum  of  Understanding,  FDA 
plans  to: 

1.  Audit  samples  of  caseins,  caseinates, 
and  mixtures  thereof  certified  by  DAFF 
under  this  Memorandum  of 
Understanding  to  ensure  that  the 
products  exported  from  Ireland  and 
offered  for  import  into  the  United  States 
comply  with  the  requirements  of  the 
Food,  Drug,  and  Cosmetic  Act,  the  Fair 
Packaging  and  Labeling  Act,  the  Public 
Health  Service  Act,  and  other  related 
statutes  of  the  United  States. 

2.  Share  any  information  obtained  through 
iU  audit  sampling  with  DAFF  and  the 
First  Secretary  of  the  Embassy  of  Ireland. 

3.  Promptly  notify  DAFF  and  the  First 
Secretary  of  the  Embassy  of  Ireland  of 
the  detention  of  any  caseins,  caseinates, 
and  mixtures  thereof  covered  by  this 
Memorandum  of  Understanding. 

4.  Share  expertise  and  provide  consultative 
assistance  to  DAFF  when  necessary  to 
assure  the  safety  of  the  caseins, 
caseinates,  and  mixtures  thereof 
exported  to  the  United  States. 

IV.  Sample  Collection 

The  same  samples  should  be  used  to 
determine  both  the  presence,  if  any,  of 
Salmonella  and  the  level  of  phosphatase 
activity. 

Each  sample  will  consist  of  thirty  (30) 
subsamples  of  caseins,  caseinates,  or 
mixtures  thereof  Each  subsample  will 
consist  of  approximately  twenty-five  (25) 
grams  that  will  be  collected  in  accordance 
with  the  applicable  portions  of  the  current 
edition  of  the  Bacteriological  Analytical 
Manual  (see  Section  V.  Analytical 
Methodology). 

V.  Analytical  Methodology 

Compliance  with  the  established  criteria 
for  Salmonella  and  phosphatase  should  be 
determined  according  to  the  methods 
contained  in  the  cxurent  editions  of 
Bacteriological  Analytical  Manual  for 
Salmonella  and  Official  Methods  of  Analysis 
for  phosphatase. 

These  publications  are  available  frt)m: 
AOAC  International 
481  North  Frederick  Avenue,  Suite  500 
Gaithersburg,  MD  20877 
Telephone  number:  301-924-7077 
Telefox  number  301-924-7089 

VI.  Participating  Parties 

A.  The  Department  of  Agriculture,  Food  and 
Forestry,  Agriculture  House,  Kildare  Street. 
Dublin  2,  Ireland 

B.  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  USA 

Vn.  Liaison  Officers 

A.  For  the  Department  of  Agriculture,  Food 
and  Forestry:  Principal  Officer,  Milk  Policy 
Division,  (Currently,  Mr.  Tom  Moran), 
Department  of  Agriculture,  Food  and 
Forestry,  Agriculture  House,  Kildare  Street, 
Dublin  2,  Ireland 

For  the  Embassy  of  Ireland:  First  Secretary, 
(Currently,  Ms.  Kate  Slattery),  2234 
Massachusetts  Avenue.  N.W..  Washington, 
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DC  20008.  Telephone  number  202-452- 
3939 
B.  For  the  Food  and  Dnig  Administration: 
Dirertor,  International  Activities  Staff, 
(Currently,  Mr.  Charles  W.  Cooper).  Center 
for  Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administration,  200  C 
Street.  S.W.,  Washington,  DC  20204. 
Telephone  number.  202-205-5042.  Telefax 
number.  202-  205-0165 

Vni.  Administrative  Procedures 

The  participants  mutually  consent  on  the 
ways  and  means  of  giving  instructions  and 
guidance  for  the  practical  implementation 
and  application  of  this  Memorandum  of 
Understanding. 

The  obligations  under  this  MOU  are 
intended  to  be  non-binding. 

DC.  Period  of  MOU 

Activities  under  this  Memorandum  of 
Understanding  commence  upon  signature  by 
both  participants  for  a  period  of  five  (5)  years 
and  may,  at  the  conclusion  of  that  period, 
with  the  consent  of  both  participants,  be 
extended  for  an  additional  five  (5)  years.  The 
participants  plan  to  evaluate  the  MOU 
sometime  during  each  five  (5)  year  period. 
The  MOU  may  he  extended  or  revised  by 
mutual  consent,  or  terminated  by  either 
participant,  upon  a  thirty  (30)  day  advance 
written  notice  to  the  other. 

For  the  Department  of  Agriculture.  Food 
and  Forestry  of  Ireland 
By:  K.  Slattery 

Title:  First  Secretary,  Embassy  of  Ireland 
Date:  November  5,  1996 
Place:  Rockville,  Maryland 

For  the  Food  and  Drug  Administration. 
Department  of  Health  and  Human  Service*  of 
the  United  States  of  America 
By:  M.  A.  Friedman 
Title:  Deputy  Commissioner  for  Operations. 

U.S.  Food  and  Drug  Administration 
Date:  November  5,  1996 
Place:  Rockville,  Maryland 
[FR  Doc.  97-23451  Filed  9-3-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEFWICES 

Heanh  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGBtCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTKM:  Notice. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act.  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 


proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the  • 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMAUON  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Court  of  Federal  Claims,  717 
Madison  Place.  N.W..  Washington.  D.C. 
20005.  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director,  National  Vaccine  Injury 
Compensation  Program.  5600  Fishers 
Lane.  Room  8A35.  Rockville.  MD  20857. 
(301) 443-6593. 

SUPPl^MENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-Sault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
comj)ensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3.  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and.  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  &re  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  die  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  April  10. 1997, 
through  June  24, 1997. 


Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportimity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either:  ' 

(a)  "Sustained,  or  had  significanftly 
aggravated,  any  illness,  disability>-^ 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significanUy 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  j)eriod  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  shovdd  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Laurie  Duplease  on  behalf  of  Alexis 

Duplease,  New  Haven,  Connecticut, 
Court  of  Federal  Claims  Number 
97-0270  V 

2.  James  Gimesky  on  behalf  of  Jenna 

Lyim  Gimesky,  Ann  Arbor, 
Michigan,  Court  of  Federal  Claims 
Nimiber  97-0280  V 

3.  Shari  M.  and  John  G.  Lawlor  on 

behalf  of  Brooke  D.  Lawlor,  Omaha. 
Nebraska.  Court  of  Federal  Claims 
Number  97-0285  V 


4.  Marylin  and  Lawrence  Cutler  on 

behalf  of  Lawrence  Cutler.  New 
Brunswick,  New  Jersey.  Court  of 
Federal  Claims  Number  97-0302  V 

5.  Iris  Maldonado  on  behalf  of  Ruben 

Anibal  Felipe  Maldonado.  Orlando, 
Florida,  Court  of  Federal  Claims 
^  Number  97-0314  V 

6.  Mark  Harrington,  Belzoni, 

Mississippi,  Court  of  Federal 
Claims  Number  97-0316  V 

7.  Michelle  and  Richard  Emmons  on 

behalf  of  Lauren  C.  Emmons,  Vista, 
California,  Court  of  Federal  Claims 
Number  97-0327  V 

8.  Tina  and  Shawn  Saladiner  on  behalf 

of  Somer  Saladiner,  Culpeper, 
Virginia,  Court  of  Federal  Claims 
Nimiber 97-0331 V 

9.  Aida  Miucin  on  behalf  of  Marko 

Miucin,  San  Diego,  California, 
Court  of  Federal  Claims  Niunber 
97-0336  V 

10.  Thomas  J.  Sansone,  Sr.  on  behalf  of 

Thomas  J.  Sansone,  Jr.,  Mount 
Kisco.  New  York.  Court  of  Federal 
Claims  Number  97-0337  V 

11.  Thomas  James  Owens.  Jr., 

Covington,  Louisiana,  Court  of 
Federal  Claims  Number  97-0360  V 

12.  John  Franklin  Rowe,  Jr.,  Hagerstown, 

Maryland,  Court  of  Federal  Claims 
Number  97-0366  V 

13.  Betsy  and  Michael  Cuthbertson  on 

behalf  of  Nicole  Cuthbertson, 
Frisco,  Colorado.  Court  of  Federal 
Claims  Nimiber  97-0367  V 

14.  Patton  and  Richard  Carter  on  behalf 

of  Rebecca  Carter,  Deceased, 
Ashland,  New  Hampshire.  Comt  of 
Federal  Claims  Nimiber  97-0387  V 

15.  Tare  Davis  on  behalf  of  Shayna 

Adams.  Overland  Park.  Kansas. 
Court  of  Federal  Claims  Number 
97-0392  V 

16.  Deborah  Hartkopf,  on  behalf  of 

Lindsay  Hartkopf,  Cherry  Hill.  New 
Jersey.  Court  of  Federal  Claims 
Number  97-0403  V 

17.  Wendy  and  Steven  Jarvis  on  behalf 

of  Philip  Thomas  Jarvis, 
Thomasville.  North  Carolina.  Court 
of  Federal  Claims  Number  97- 
0405V 

18.  Julie  and  David  A.  Ryan  on  behalf 

of  Emilee  Ryan.  Indiana. 
Pennsylvania.  Court  of  Federal 
Claims  Number  97-0412  V 

19.  Thuy  Bui  Cung  and  Thach  Bui  Kim 

on  behalf  of  Diane  Cung.  Deceased. 
Westminster.  California,  Court  of 
Federal  Claims  Number  97-0420  V 

20.  Christina  and  James  Michener  on 

behalf  of  Barak  Ross  Michener.  Las 
Cruces.  New  Mexico.  Court  of 
Federal  Claims  Number  97-0421  V 

21.  Margaret  Reed,  Vienna,  Virginia, 

Court  of  Federal  Claims  Number 
97-0427  V 
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22.  Danielle  Deidun  on  behalf  of  Jalyn 

Deidun.  Grosse  Pointe,  Michigan. 
Court  of  Federal  Claims  Number 
97-0430  V 

23.  Debra  Valois  on  behalf  of  Alvin  Cole 

Valois,  Hammond,  Louisiana,  Court 
of  Federal  Claims  Number  97-0433 
V 

24.  Carlene  T.  Giuffiida  on  behalf  of 

Megan-Rose  Giuffrida.  Stony  Brook, 
New  York,  Court  of  Federal  Claims 
Number  97-0436  V 

25.  Paula  and  Rick  Rohl  on  behalf  of 

Samuel  Rohl,  Lihue.  Hawaii.  Court 
of  Federal  Claims  Number  97-0440 
V 

Dated:  August  28. 1997. 
Claade  Eari  Fox, 
Acting  Administrator. 
[FR  Doc.  97-23374  Filed  9-3-97;  8:45  am) 
eaism  code  416»-is-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Availability  of  Funds  for  Loan 
Repayment  Program  for  Repayment  of 
Health  Professions  Educational  Loans 

AGENCY:  Lidian  Health  Service,  HHS. 
ACTION:  Notice. 


SUMMARY:  The  Administration's  budget 
request  for  fiscal  year  (FY)  1998 
includes  $11,706,000  for  the  Indian 
Health  Service  Loan  Repayment 
Program  for  health  professions 
educational  loans  (undergraduate  and 
graduate)  in  return  for  full-time  clinical 
service  in  Indian  health  programs.  It  is 
anticipated  that  $11,706,000  will  be 
available  to  support  approximately  250 
competing  awards  averaging  $50,000 
per  award. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
This  notice  is  being  published  early  to 
coincide  with  the  recruitment  activity  of 
the  IHS  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
are  required  to  be  expended  by 
September  30  of  the  fiscal  year.  This 
program  is  authorized  by  section  108  of 
the  Indian  Health  Care  Improvement 
Act  (IHCIA)  as  amended,  25  U.S.C.  1601 
et  seq.  The  IHS  invites  potential 
applicants  to  request  an  application  for 
participation  in  the  Loan  Repayment 
Program. 

DATES:  Applications  for  the  FY  1998 
Loan  Repayment  Program  will  be 
accepted  and  evaluated  monthly 
beginning  January  2, 1998  and  will 
continue  each  month  thereafter  until  all 


funds  are  exhausted.  Subsequent 
monthly  deadline  dates  are  scheduled 
for  Friday  of  the  second  full  week  of 
each  month.  Notice  of  awards  will  be 
mailed  on  the  last  working  day  of  each 
month. 

Applicants  selected  for  participation 
in  the  FY  1998  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30, 1998. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmarl:  or 
obtain  a  legibly  dated  receipt  from  a 
commerci^  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
fimding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30, 1998 
will  be  notified  in  writing. 
FORM  TO  BE  USED  FOR  APPtJCATION: 
Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitied 
"Application  for  the  Indian  Health 
Service  Loan  Repayment  Program," 
identified  with  the  Office  of 
Management  and  Budget  approval 
number  of  OMB  #0917-0014  (expires 
11/30/99). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8:00  a.m.  and  5:00 
p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Mr.  Charles 
Yepa.  Chief,  IHS  Loan  Repayment 
Program,  Twinbrook  Metro  Plaza — Suite 
100, 12300  Twinbrook  Parkway. 
Rockville.  Maryland  20852.  PH:  301/ 
443-3396  (between  8  a.m.  and  5  p.m. 
(EST)  Monday  through  Friday,  except 
Federal  holidays). 

SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  INCIA  as  amended  by  Public 
Laws  100-713  and  102-573.  authorizes 
the  IHS  Loan  Repayment  Program  and 
provides  in  pertinent  part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repa)rinent 
Program  (hereinafter  referred  to  as  the  "Loan 
Repayment  Program")  in  order  to  assure  an 
adequate  supply  of  trained  health 
professionals  necessary  to  maintain 
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acciediUtion  of,  and  provide  health  care 
services  to  Indians  through.  Indian  health 
programs. 

Section  4{n)  of  the  IHCIA,  as  amended 
by  the  Indian  Health  Care  Improvement 
Technical  Corrections  Act  of  1996. 
Public  Law  104-313,  provides  that: 

"Health  Profession"  means  allopathic 
medicine,  hmily  medicine,  internal 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology,  podiatric 
medicine,  nursing,  public  health  nursing, 
dentistry,  psychiatry,  osteopathy,  optometry, 
pharmacy,  psychology,  public  health,  social 
work,  marriage  and  family  therapy, 
chiropractic  medicine,  enviroiunental  health 
and  engineering,  an  allied  health  profession, 
or  any  other  health  profiession. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  section  108(a)(2)(A).  as  follows: 

•  •  •  any  health  program  or  facility  funded, 
in  whole  or  in  part,  by  the  IHS  for  the  benefit 
of  American  Indians  and  Alaska  Natives  and 
administered: 

a.  Directly  by  the  service;  or 

b.  By  any  Indian  tribe  or  tribal  or  Indian 
organization  pursuant  to  a  contract  under 

(1)  The  Indian  Self-Determination  Act;  or 

(2)  Section  23  of  the  Act  of  April  30.  1908 
(25  U.S.C  47),  popularly  known  as  the  Buy 
Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
pursuant  to  title  V  of  this  Act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all  or  a 
portion  of  the  applicant's  health 
professions  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational 
and  living  expenses  in  amounts  up  to 
$30,000  per  year  for  each  year  of 
contracted  service  to  be  made  in  annual 
payments  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  professions  educational  loans. 
Repayment  of  health  professional 
educations  loans  will  be  made  to  the 
participant  within  120  days  after  the 
participant's  entry  on  duty  has  been 
confirmed  by  the  IHS. 

The  Secretary  must  approve  the 
contract  before  the  disbursement  of  loan 
repayments  can  be  made  to  the 
participant.  Participemts  will  be 
required  to  fulfill  their  contract  service 
agreements  through  full-time  clinical 
practice  at  an  Indian  health  program  site 
determined  by  the  Secretary.  Loan 
repayment  sites  are  characterized  by 
physical,  cultural,  and  professional 
isolation,  and  have  histories  of  frequent 
staff  turnover.  All  Indian  health 
program  sites  are  aimually  prioritized 
by  discipline,  based  on  need  or  vacancy 
by  the  Agency. 

All  health  professionals  will  receive 
up  to  $30,000  per  year,  regardless  of 


their  length  of  contract.  Where 
payments  under  the  Loan  Repayment 
Program  result  in  an  increase  in  Federal 
income  tax  liability  the  IRS  will  pay  up 
to  31  percent  of  the  participant's  total 
loan  repayments  to  the  Internal  Revenue 
Service  on  the  participant's  behalf  for 
all  or  part  of  the  increased  tax  liability 
of  the  participant. 

Pursuant  to  section  108(b),  to  be 
eligible  to  participate  in  the  Loan 
Repayment  Program  an  individual  must: 

(1)  A.  be  enrolled: 

(i)  In  a  cotwse  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  any  State  and 
be  scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  the  Loan 
Repayment  Program.  (This  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Federated  States 
of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau);  or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession;  or 

B.  Have  a  degree  in  a  health 
profession  and  a  license  to  practice;  and 

(2)  A.  Be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Ofiicer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service;  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
of  the  Public  He^th  Service;  or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  Be  employed  in  an  Indian  health 
program  without  service  obligation;  and 

(3)  Submit  to  the  Secretary  an 
application  and  contract  to  the  Loan 
Repayment  Program;  and 

(4)  Sign  and  submit  to  the  Secretary, 
a  written  contract  agreeing  to  accept 
repayment  of  educational  loans  and  to 
serve  for  the  applicable  period  of 
obligated  service  in  a  priority  site  as 
determined  by  the  Secretary;  and 

(5)  Sign  an  affidavit  attesting  to  the 
fact  that  they  have  been  informed  of  the 
relative  merits  of  the  U.S.  Public  Health 
Service  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Upon  approval  of  the  applicant  for 
participation  in  the  Loan  Repayment 
Program,  the  applicant  will  receive 
confirmation  of  his/her  loan  repayment 
award  and  the  duty  site  at  which  he/she 
will  serve  his/her  loan  repayment 
obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline  specific 


prioritized  lists  of  sites.  Ranking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  turnover; 

•  Ciurent  unmatched  vacancies  in  a 
Health  ProfessionOiscipline; 

•  Projected  vacancies  in  a  Health 
Profession  Discipline;  ^ 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  tribe  or  tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 

and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  Loan 
Repayment  Program  contracts  entered 
into  under  this  section.  Consistent  with 
this  priority  ranking,  in  determining 
which  applications  to  approve  and 
which  contracts  to  accept,  the  IHS  will 
give  priority  to  applications  made  by 
American  Indians  and  Alaska  Natives 
and  to  individuals  recruited  through  the 
efforts  of  Indian  tribes  or  tribal  or  Indian 
organizations. 

•  With  respect  to  priorities  among  the 
various  health  professions,  the  statute 
requires  that  of  the  total  amount 
appropriated  for  FY  1998  for  loan 
repayment  contracts,  not  less  than  25 
percent  be  provided  to  applicants  who 
are  nurses,  nurse  practitioners,  or  nurse 
midwives  and  not  less  than  10  percent 
be  provided  to  applicants  who  are 
mental  health  professionals  (other  than 
nurses,  nurse  practitioners,  or  nurse 
midwives).  This  requirement  does  not 
apply  if  the  ntunber  of  applications  from 
these  two  groups,  respectively,  is  not 
sufficient  to  meet  the  requirement. 

•  Subject  to  the  above  statutory 
priority  for  nurses  and  mental  health 
practitioners,  the  IHS  will  give  priority 
in  funding  among  health  professionals 
to  physicians  in  the  following  priority 
specialties:  Anesthesiology,  emergency 
room  medicine,  general  surgery, 
obstetrics/gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 
otorhinolaryngol,  psychiatry  and 
radiology. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection'must  be  made  between 
applicants. 

One  or  all  of  the  following  factors  may 
be  applicable  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  equal,  would  be 
selected. 

•  An  applicant's  length  of  current 
employment  in  the  IHS,  tribal  or  urban 
program. 
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•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may 
apply  to  extend  the  contract  on  a  year- 
by-year  basis,  as  determined  by  the  MS, 
at  the  maximum  amount  of  up  to 
$30,000  per  year  and  additional  31 
percent  for  Federal  Withholding.  If 
funds  are  available,  the  maximum 
amount  will  be  funded  in  this  manner 
and  will  not  exceed  the  total  of  the 
individual's  outstanding  eligible  health 
professions  educational  loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government  or  to 
a  State  or  other  entity  under  an 
agreement  with  such  State  or  other 
entity  is  not  eligible  for  the  Loan 
Repajrment  Program  unless  such  an 
obligation  will  be  completely  satisfied 
prior  to  the  beginning  of  service  tmder 
this  program  in  the  year  that  an 
application  is  made  for  this  program. 

This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

(The  Catalog  of  Federal  Domestic  Assistance 
number  is  93.164.) 
Dated:  Augiist  11, 1997. 
•    Michael  H.  Truiillo, 

Assistant  Surgeon  General.  Director. 

[PR  Doc.  97-23508  Filed  9-3-97;  8:45  am) 

BaiJNQ  COOE  4160-ie-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Minority  Initiative:  K-12 
Teachers  &  High. 

Date:  September  16, 1997. 

rime;  8:00  a.m.-Until  Adjournment. 

Place:  Holiday  Inn  Betbesda,  Montgomery 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814,  (301)  652-2000. 

Contact  Person:  Dr.  Jill  Carrington, 
Scientific  Review  Administrator,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965.  (301)  435-0811. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 


Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patenUble  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  time  limitations  imposed 
by  the  review  and  fimding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.306,  Laboratory  Animal 
Science  and  Primate  Research). 

Dated:  August  28, 1997. 
La  Veen  M.  Ponds, 
Policy  Analyst.  NIHCMO. 
(FR  Doc.  97-23479  Filed  9-3-97;  8:45  am] 

BIUMQ  COOE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 


Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart.  Limg,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Strategies  to  Augment 
Alveolarization. 

Date:  September  29, 1997. 

Time:  9:00  a.m. 

Place:  n  Rockledge  Center,  Room  10229, 
6701  Rockledge  Drive,  Bethesda,  Maryland 
20892. 

Agenda:  To  discuss  current  concepts 
concerning  alveolarization  including  basic 
science  and  clinical  issues. 

Contact  Person:  Mary  Anne  Berberich, 
Ph.D.,  NHLBI/DLD,  D  Rockledge  Center,  6701 
Rockledge  Drive,  Rm.  10102,  MSC  7952, 
Bethesda,  Maryland  20892,  (301)  435-0222. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  27, 1997. 
LaVeen  M.  Ponds, 
Policy  Analyst,  NUi  040. 
(FR  Doc.  97-23477  Filed  9-3-97;  8:45  am] 

MJJNQ  COOE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart,  Lung,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Creutzfeldt-Jakob  Disease 
(CJD)  and  Blood  Transfusion. 

Dates  of  Meeting:  September  24, 1997. 

Time  of  Meeting:  9:00  a.m. 

Place  of  Meeting:  NIH,  Building  31.  C 
Wing,  Conference  Room  7,  9000  RockviUe 
Pike,  Bethesda,  Maryland  20892. 

Agenda:  To  discuss  and  develop  plans  for 
research  in  the  area  of  CJD  and  its  possible 
transmission  by  blood  transfusion. 

Contact  Person:  Luiz  R  Barbosa,  D.V.M. 
NHLBI/DBDR,  U  Rockledge  Center,  6701 
Rockledge  Drive,  Rm.  10146,  MSC  7950, 
Bethesda,  Maryland  20892,  (301)  435-0075. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  27, 1997. 
UVeen  M.  Ponds, 
Policy  Analyst,  NIH  CMO. 
(FR  Doc.  97-23478  FUed  9-3-97;  8:45  am] 
BIUJNO  COOE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart.  Lung,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Research  Priorities  in 
Blood  Diseases  and  Resources. 
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Dates  of  Meeting:  September  29-30. 1997. 

Time  of  Meeting:  9:00  a.m.-reces«, 
September  29.  8:30  a.m.-adjoumment, 
September  30. 

Place  of  Meeting:  II  Rockledge  Center. 
Room  9104.  6701  Rockledge  Drive,  Bethesda. 
Maryland  20892. 

Agenda:  Review  and  prioritize  new 
research  concepts  and  proposed  initiatives 
developed  by  the  Division  of  Blood  Disease 
Scientific  Research  Groups. 

Contact  Person:  Carol  H.  Letendre,  Ph.D., 
NHLBI/DBDR.  n  Rockledge  Center.  6701 
Rockledge  Drive.  Rm.  10162.  MSC  7950. 
Bethesda.  Maryland  20ft92,  (301)  435-O080. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  August  28. 1997. 
UVem  M.  Poods, 
Policy  Analyst.  NUi  CMO. 
(FR  Doc.  97-23481  Filed  9-3-97;  8:45  amj 

BILLMQ  CODE  4140-01-M 


Dated:  August  27, 1997. 
La  Veen  M.  Ponds, 
Policy  Analyst,  NIH  CMO. 
[FR  Doc.  97-23476  Filed  9-3-97;  8:45  ami 
BtLLMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Neurodevelopmental  Battery 
for  the  Maternal  Lifestyle  Study 
(Teleconference). 

Date:  September  3. 1997. 

Time.  1:00  p.m.  (ET)-adjoumment. 

Place:  6lE  Building.  Room  5E03.  6100 
Executive  Boulevard,  Rockville.  MD  20852. 

Contact  Person:  Hameed  A.  Khan.  Ph.D.. 
61E  Building.  Rm.  5E03.  Rockville.  Maryland 
20852.  Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review  a 
contract  proposal. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussions  of  this  proposal  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  proposal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  histitute  of  Dialwtes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDK1-GRB-6-J2. 

Dafe:  November  19, 1997. 

Time:  7:30  pm. 

Place:  Indiana  University,  School  of 
Medicine.  635  Bamhill  Drive,  Indiana{>olis. 
IN  46202-5120. 

Contact  Person:  Sharee  Pepper,  Ph.D.. 
Scientific  Review  Administrator.  Review 
Branch.  NIDDK.  Natcher  Building.  Room 
6as-25E.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600,  Phone: 
(301)  594-7798. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commeroial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  MeUbolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  August  28, 1997. 
La  Veen  M.  Ponda, 
Policy  Analyst.  NIH  CMO. 
[FR  Doc.  97-23480  Filed  9-3-97;  8:45  ami 
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is  hereby  given  of  the  follov»ring 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meeting: 

Purpose/Agenda:  To  evaluate  and  review 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Identification  and  Analysis 
of  THC.  Cocaine,  and  Other  Drugs  of  Abuse 
and  Their  Metabolites  in  MeconiunJ. 
Date:  September  8, 1997; 
Time:  10:00  a.m. 

Place:  Contracts  Management  Branch, 
National  Institute  on  Drug  Abuse,  NIH,  5600 
Fishers  Lane,  Room  10-49,  Rockville,  MD 
20857.  (Telephone  Conference). 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist.  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse.  5600  Fishers  Lane,  Room  10-42. 
Rockville.  MD  20857.  Telephone  (301)  443- 
1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
'  The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Niunt)er8:  93.277,  Drug  Abuse 
Scientist  Development.  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health) 

Dated:  August  28. 1997. 
La  Veen  M.  Ponds, 
Policy  Analyst.  NIH  CMO. 
[FR  Doc.  97-23482  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Workshop  on  Thalidomide:  Potential 
Benefits  and  Risks 

Notice  is  hereby  given  of  the  NIH- 
workshop  on  "Thalidomide:  Potential 
Benefits  and  Risks."  which  will  be  held 
September  9-10, 1997,  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892.  The 
conference  begins  at  8:30  a.m.  on 
September  9  and  at  8  a.m.  on  September 

10. 

Thalidomide  was  associated  in  1961 
with  serious  human  teratogenicity.  Its 
use  in  the  treatment  of  morning  sickness 


and  insomnia  was  abandoned,  and  it 
became  infamous  as  an  example  of  a 
drug  with  major  toxic  effects. 
Thalidomide  is  now  being  studied  as  a 
treatment  for  many  serious  diseases, 
including  erythema  nodosum  leprosum, 
chronic  grafl-versus-host  disease,  and 
aphthous  ulcers  in  patients  with  and 
without  HIV  infection. 

The  purpose  of  the  workshop  is  to 
provide  a  public  fonun  to  assess  the 
emerging  research  opportunities, 
potential  clinical  applications,  and 
accompanying  risks  associated  with  the 
use  of  thalidomide.  The  meeting  is  open 
to  researchers,  academic  and 
community-based  physicians,  nurses, 
pharmacists,  other  health  care 
professionals,  industry  personnel, 
patients,  and  other  interested 
individuals. 

The  workshop  is  sponsored  by  the 
Office  of  Rare  Diseases,  the  Office  of 
Research  on  Women's  Health,  the  Office 
of  Medical  Applications  of  Research,  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases,  the 
National  Institute  of  Dental  Research, 
and  the  National  Institute  of  Child 
Health  and  Human  Development  of  the 
National  Institutes  of  Health;  by  the 
Center  for  Drug  Evaluation  and  Research 
and  the  Office  of  Special  Health  Issues 
of  the  Food  and  Drug  Administration; 
and  by  the  Centers  for  Disease  Control 
and  Prevention. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from  Prospect  Associates,  1801 
Rockville  Pike,  Suite  500,  Rockville, 
Maryland  20852,  (301)  468-MEET;  by  e- 
mail  to 

raredisease©PropspectAssoc.com;  or  at 
http://rarediseases.info.nih.gov/ord  on 
the  World  Wide  Web. 

Dated  August  12, 1997. 
Ruth  L.  Kinchstein, 

Deputy  Director,  National  Institutes  of  Health. 
[Fit  Doc.  97-23383  Filed  9-3-97;  8:45  am) 
anXlNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  1 -Trans-Delta^- 
Tetrahydrocannabinol 

The  HHS*  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 


toxicology  and  carcinogenesis  studies  of 
l-trans-delta'-tetrahydrocannabinol 
which  is  a  major  psychoactive 
component  of  marijuana  and  a  widely 
used  Schedule  I  substance. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  1 -trans-del  ta'- 
tetrahydrocannabinol  (THC)  in  com  oil 
to  groups  of  62  vehicle  control  male 
rats,  60  low-dose  male  rats,  70  mid-  and 
high-dose  male  rats,  and  60  female  rats 
at  doses  of  0. 12.5.  25.  or  50  mg  THC/ 
kg  body  weight  by  gavage  for  104  to  105 
weeks.  Groups  of  62  vehicle  control 
male  mice.  60  low-dose  male  mice,  61 
mid-dose  male  mice,  and  60  high-dose 
male  mice  and  60  female  mice  were 
administered  0, 125,  250,  or  500  mg 
THC/kg  body  weight  in  com  oil  by 
gavage  for  104  to  105  weeks  (males)  or 
105  to  106  weeks  (females). 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  no  evidence  of 
carcinogenic  activity '  of  1 -trans-del ta'- 
tetrahydrocannabinol  in  male  or  female 
F344/N  rats  administered  12.5,  25,  or  50 
mg/kg.  There  was  equivocal  evidence  of 
carcinogenic  activity  of  THC  in  male 
and  female  B6C3F1  mice  based  on  the 
increased  incidences  of  thyroid  gland 
follicular  cell  adenoma^  in  125  mg/kg 
groups. 

Increased  incidences  of  thyroid  gland 
follicular  cell  hyperplasia  occiured  in 
male  and  female  mice,  and  increased 
incidences  of  hyperplasia  and  ulcers  of 
the  forestomach  were  observed  in  male 
mice. 

The  incidences  of  mammary  gland 
fibroadenomas  and  uterine  stromal 
polyps  were  decreased  in  dosed  groups 
of  female  rats,  as  were  the  incidences  of 
pancreatic  adenomas,  pituitary  gland 
adenomas,  and  interstitial  cell 
adenomas  of  the  testis  in  dosed  male 
rats  and  liver  neoplasms  in  dosed  mice. 
These  decreases  were  likely  related  to 
lower  body  weights  in  dosed  animals. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  PO  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 
_   Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1-Trans- 
Delta'-Tetrahydrocarmabinol  (CAS  No. 
1972-08-3)  (TR-446)  are  available  from 
Central  Data  Management,  NIEHS,  MD 
El-02,  PO  Box  12233,  Research  Triangle 


•  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  rssulu  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  maior  flaws  ("inadequate 
study"). 


Park,  NC  27709;  telephone  (919)  541- 
3419. 

Dated:  August  14, 1997. 
Samnel  H.  Wilson, 
NIEHS  Deputy  Director. 
[FR  Doc.  97-23381  Filed  9-3-97;  8:45  am) 
BIUJNG  COOE  414fr.«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FT?  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980.  as  amended 
most  recenUy  at  54  FR  13389-90,  dated 
March  30,  1997)  is  amended  to  reflect 
the  transfer  of  international  emergency 
and  refugee  functions  from  the 
Intemational  Health  Program  Office 
(IHPO)  to  the  National  Center  for 
Environmental  Health  and  the  transfer 
of  child  survival  functions  associated 
with  Integrated  Case  Management 
activities  in  IHPO  to  the  National  Center 
for  Infectious  Diseases. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 


Revise  the  mission  and  function 
statement  for  the  Intemational  Health 
Program  Office  (CG)  by  deleting  item  (6) 
and  remunbering  the  remaining  items 
accordingly. 

Revise  tile  functional  statement  for 
the  Office  of  the  Director  (CGl).  by 
deleting  item  (7)  and  renumbering  the 
remaining  items  accordingly. 

Revise  the  functional  statement  for 
the  Division  of  Field  Services  (CG6)  by 
deleting  item  (5)  and  renumbering  the 
remaining  items  accordingly. 

Delete  in  their  entirety  the  tide  and 
functional  statement  for  Child  Survival 
Activity  (CX^2). 

Revise  the  functional  statement  for 
the  Division  of  Technical  Support  (CG7) 
by  deleting  item  (6). 

Revise  the  functional  statement  for 
the  Epidemiologic  Support  Branch 
(CG72)  by  deleting  items  (2)  and  (8)  and 
remunbering  the  remaining  items 
accordingly. 
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Dated:  August  25, 1997. 
David  Satcher, 
Director. 
[FR  Doc.  97-23457  Filed  9-3-97;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-141 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
(Commissioner,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  3, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  andVor  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  and  Urban  Development,  451 — 
7th  Street,  SW,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMAUON  CONTACT: 
John  Coonts,  Telephone  number  (202) 
708-3046  (this  is  not  a  toll-free  niunber) 
for  copies  of  the  proposed  form  and 
other  available  documents. 
SUPPI.EMENTARY  Iftf^ORMATION:  The 
Deptutment  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accun^cy  of  the  agency's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 


automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  248  Single 
Family  Mortgage  Insurance  on  Indian 
Reservations  and  Other  Restricted 
Lands. 

OhiB  Control  Number:  2502-0340. 
Description  of  the  need  for  the 
information  and  the  proposed  use: 
Verification  of  mortgage  security  and 
certification  of  eviction  procedures  by 
Indian  tribes  are  needed  by  HUD  to 
satisfy  requirements  for  Single  Family 
mortgage  insurance  and  for  uses  in  the 
event  of  foreclosure. 
Agency  form  numbers:  N/A. 
Members  of  affected  public:  Business 
or  other  for  profit  and  State,  Local  or 
Tribal  Government. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  610,  the  number  of 
respondents  is  1,220,  frequency  of 
responses  is  on  occasion  and  the  hours 
of  response  is  .5. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currenUy 
approved  collection. 

Authority:  Sec.  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  26, 1997. 
Stephanie  A.  Smith, 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissions. 
(FR  Doc.  97-23386  Filed  9-3-97;  8:45  am] 

MLUNO  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-«263-N-ie] 

Notice  of  Proposed  Information 
Collection  for  Public  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  3, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing,    . 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238,  Washington.  IXl  20410- 
5000. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-firee 
number). 

SUPPLEMENTARY  INFORMATK)N:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  liste  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Construction  Report. 

OhfB  Control  Number:  2577-0027. 
Description  of  the  need  for  the 
information  and  pmposed  use:  Public 
Housing  Agencies  (PHAs)  are 
responsible  for  contract  administration 
for  low-income  housing  projects.  The 
architect,  or  other  person  licensed  under 
State  law,  prepares  the  report  and 
submits  it  to  the  PHA  from  the  date  of 
"    contract  execution  to  final  inspection. 
The  report  provides  information  on 
contractors,  contract  amount,  starting/ 
completing  dates,  progress  on  site 
improvements  and  buildings,  inspection 
forecast  and  acceptance  for  occupancy. 
HUD  uses  the  information  to  track  the 
progress  of  construction  to  ensure  that 
contract  and  inspection  dates  comply 
with  HUD  procedures. 

Agency  Form  Number:  Form  HUD- 
5378. 

Members  of  the  affected  public:  State, 
Local  or  Tribal  Govenunent. 
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Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  158  (projects),  12 
months  average  construction  period  x 
two  reports  a  month  =  24  for  each 
project  totaling  3,792  responses,  15 
minutes  per  response,  568  hours  total 
reporting  burden,  152  hours  total 
recordkeeping  burden. 

Status  of  the  proposed  information 
collection:  Reinstatement. 

Anthoritjr:  Sec.  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  28, 1997. 

Kevin  Emanael  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

BILLINQ  CODE  4210-S3-M 
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Office  o(  Pubic  and  Indtan  Housing 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-15] 

Notice  of  Proposed  Information 
Collection  for  Putiiic  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  3. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urt>an 
Development.  451  7th  Street,  SW.  Room 
4238.  Washington.  DC  20410-5000. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-3642. 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toU-firee 
number). 

SUPPt-EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


ReducUon  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Operating  Budget. 
Supporting.  Schedules  and  Board 
Resolution. 

OMB  Control  Number:  2577-0026. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
operating  budget  and  supporting  forms 
are  submitted  by  the  Public  Housing 
Agency  (PHA)  for  the  low-income 
housing  program.  The  operating  budget 
provides  a  summary  of  proposed/budget 
receipts  and  expenditures  by  major 
category,  as  well  as  blocks  for  blocks  for 
indicating  approval  of  budget  receipts 
and  expenditures  by  PHA  and  HUD. 
The  supporting  forms  provide  the  detail 
of  how  the  amounts  shown  on  the 


operating  budget  were  arrived  at.  as  well 
as  justification  of  certain  specified 
amounts.  The  information  is  reviewed 
by  HUD  to  determine  if  the  plan  of 
operation  adopted  by  the  PHA  and 
amounts  included  therein  are 
reasonable  for  the  efficient  and 
economical  operation  of  the 
development(s),  and  the  PHA  is  in 
compliance  with  HUD  procedures  to 
assure  that  sound  management  practices 
will  be  followed  in  the  operation  of  the 
development.  The  legal  authority  for 
this  information  collection  is  section 
6(c)(4)  of  the  United  States  Housing  Act 
of  1937.  as  amended. 

Agency  Form  Numbers:  Form  HUD- 
52564,  HUD-52566,  HUD-52567,  HUD- 
52571.  HUD-52573,  HUD-52574. 

Members  of  the  affected  public:  State, 
Local  or  Tribal  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  3,780  responses,  one 
response  per  respondents,  totaling  3,780 
annual  responses,  120  hours  per 
response,  454,545  total  reporting  burden 
hours. 

Status  of  the  proposed  information 
collection:  Extension  without  change. 

Aathority:  Sec.  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  August  28, 1997. 
Kerin  Emannel  Marchman, 
Acting  Assistant  Secretary  for  Public  and    ' 
Indian  Housing. 

BNJJNQ  CODE  4210-33-M 
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230 


240 


4210 


4220 


4230 


Total 


Salariaa 


Rarraalon,  Pubtaaona  and  Otwr  SanXcaa 


Contract  Coate,  TraWng  and  Otwr 


TanantSarv>eaaExpanaa(auwol  Inaa  220. 230,  »»d  240) 


260 


270 
260 
290 
300 
310 
320 


4310 


4320 


4330 


4340 


43S0 


4300 


ToM 


Walv 


ElacWdty 


Gaa 


Fuai 


OlMr 


UaWaaExpanaa(8umotlna2B0«wilna310) 


PrwinM  adMtana  ara 


1(44 
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N«ntolPHA/IHA 

Fitcal  Ymt  Ending 

1 

..          ,           ■                                        1 

Actuals       1 
Last  Fiscal 
Yr. 
19 

PUM 
(2) 

EstimalBS 
°™  or  Actual 

Yr.  19 
PUM 

(31 

RaquMtod  BudgM  EsDmalM 

Aoet 

No. 

Dcschpinn 

(1) 

PHA/IHA  Eslimalas 

HUD  ModificalianB 

Urn 

No. 

PUM 

(4) 

MIMUIH 

(to  nasvast  $10) 
(5) 

PUM 

rnnouni 

(tonawaatSIO) 
(7) 

Odh«wy  KMntaMRM  and  Opwitfen: 

330    4410  1  Labor 

340 

4420 

Matariab 

■^ 

4430 

Conkact  Coats 

, 

no 

Total 

Ordhwv  MaWBoanca  *  Oparaton  Expanao  (Irm  330  to  3S0) 

Prat* 

170 

clivaSwvtea*: 

4460   Labor 

^ 

IflO 

4470    Mlarials 

300 

4480  Conractcoati 

Km 

TaM !  PmiKttva  SmvIcm  Exoanaa  (aum  of  Inaa  370  to  300) 

QMwaiExi 

410  '4510 

#naat 
Insurance 

420    4S20 

Pavmanis  in  Liau  or  Taxas 

430    4530 

Terminal  Laov*  Paytnonts 

1 

440 

4540 

4S0 

4570 

fullirtnn  Ltn^ft 

400 

4500 

Otiar  Qanaral  Expans* 

470 

Total 

Qanarri  Expanaa  (sum  of  Una*  410to  460) 

4M 

Total 

Rou«na  Expansa  (sum  of  few  210. 250. 320. 360, 400.  «i  470) 

RMMtarL* 
490    4710 

MadDwaWngo: 

RarMi  to  Ownars  of  Laaaad  Dtuwanga 

aao 

Total 

Oparaing  Expersa  (sum  of  feiaa  480  and  4S0) 

510    4610 

ExaaurJnary  MnirawMnce 

520    7520 

Raotacamanc  of  ^4onaxpa^daUa  Equipmant 

530    7540 

Property  Batlarmanli  and  AddMtona 

S40    ToM 

Nonrouina  Exoandikjros  (sun  of  feiaa  510. 520.  and  530) 

SSO  JTotii 

CSoaraiina  ExoandHuras  (sum  of  fewa  500  and  540) 

Seo  >  fioio  i  PHn  Yaar  Adiustmanii  Albctna  RMidual  Racoipt* 

OMm 

fiTD 

fExpa 

DaAciancy  m  Raaidud  Racaipb  at  End  of  Pracadtng  Fiscal  Yr. 

ToM 

Oparaing  Expandhuras.  inciudbig  prior  yaar  adjustnants  and 
otiar  expendiiuras  (few  550  plus  or  mmuB  few  seo  phja  few  570) 

9B0 

Rasidiiai  Receipts  (or  Deflcit)  before  HUD  ConWbofcms  and 
provsion  tor  operaOng  reserve  (line  130  minus  ine  580) 

eoo    8010    BaaicArnuBlConWjulon  Earned -ljiaMdPro|a(»<;unw«  Yaar 

610  13011    Prior  Yaw  AdiuslnMnts-(D«M)CrwM 

670 

Total  Basic  Amid  Conlhbulion  (Ino  600  plus  or  minua  few  61(^ 

R30 

8020   ConttjUtonsEamad-Op.  Sob -Cur.Yr.(botar»yoar-*ndadD 

« 

640 

MMidatory  PFS  Adlustmanb  (na«: 

6ao 

Ottwr  (aoactiv): 

flno 

Otwr  (specify): 

670 

Tolri  Yaw-end  AdjuatnarWOtar  (pkB  or  n*wa  few*  640  tni  eeo 

680 

6070 

ToW  Oparafev  Subaidy-curar<  yaar  fna  830  glut  or  ninui  Ina  670) 

MO 

Total 

;HUO  Contibulions  (sum  of  fewa  620  and  680) 

700 

Raaidud  Receipts  (or  CMUq  (sum  of  few  500  plua  few  600) 
Enlar  hare  and  on  few  810 

Preirious  adHons  are  obaoMa 


2ot4 
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NmmoI  PHA/IHA 


740 


2821 


Final  Ymt  Endhg 


I- 


'  End  of  Currant 


PHA  /  MA-Lawad  HoiNlfv  •  Sectlen  23  or  10(^ 
SOK  of  Una  480,  column  5.  tonn  HUD-52S64 


PHMHA 


HUD 


780 


7B0 


800 


810 


820 


830 


Put  m  ■  Pffovl>lpn  tof  wtd 


Year  End 


Oparadng  Reserve  at  End  of  Prwrtous  Fiscal  Yaar  -  Actual  tor  FYE  (dale): 


Pravisian  tor  Oparaing  Rasarve- Currant  Budget  Yaar  (dwck  one) 

Estimated  tar  FYE  , 
ActualtorFYE 


a 


Operating  Reserve  at  End  of  Currant  Budget  Year  (dwcfc  ana) 
'     '  EstimalBd  tor  FYE 
ActualtorFYE 


Provision  tor  Operating  Raaarve  -  Requaatod  Budget  Yaar  EMbTMtad  tor  FYE 
Enter  Amount  from  few  700 


Operating  Raaarve  ai  End  of  Raquestod  Budget  Yew  EsUmaled  tor  FYE 
(Sum  of  fcwa  800  and  810)  


Cash  naaanre  Raqulreitwnt- 


.%offew480 


Comnwnts; 


PMA/IMAAfpreval  Name 

TWe 


Signalur* 


Data 


FMd  Oflea  Approval        Name 
Tils 
Signature 


Previous  edWons  are  obsotetB 


Paga3of4 
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mMvSm^^'cm  9.t.«tf»  «!  nwWrtt^g  Ih.  d*«  n««J*J,  arxJ  con^lrtino  afK«  r«wl«»h,g  t..  c^^  Thte«g«Ky  m«yno«  conduct  Of 

•pooMif  and  a  p«»on  *  not  rwjurtd  to  rwpond  10.  •  co««ah)n  o«  mtormaaon  uotwa  that  col^loo  dl»p^ 

Tt«*  intormatton  » r,qui«d  t»y  Section  6(CM4)  o«  t»  U.S.  Hourtno  Act  01 1M7.  Th.h^^ 

provide  a  summaiy  o»  propoMdAudoMMl  rM«ipt»  and  axiMndihMa.  approval  ol  budgMd  rac«ipt»  and  •XP•««'»^^*'^J«^*«**°^2^.T?^1^^ 

w«i  procwJuraa  praacribwl  by  HUD    Rasponsas  ara  raqulr««  to  oMain  baoafifc    TN»  intormatioo  doaa  no;  lend  itsalf  to  eonfldwHJaUty 


liMtnictiora  for  Pnpwtng  fern  HU042S64,  OpwaUng  BudgM 

Ssparale  Operating  Budgets  must  be  prepared  for  each  separate 
Annual  Cootrtxitions  Contract  (ACC).  However,  tt>e  supporting 
documentation  can  be  combined  for  each  Turnkey  I II  project  wKhln  an 
ACC,  provided  It  dearly  separates  the  cost  by  program  and/or  ACC 
nufTt>er.  Prepwe  al  of  the  supporting  documentation  (Forms  HUD- 
52S73.  HUD-52S66  and  HUD-52571)  prior  tofinalzing  the  Operating 


The  headbigs  for  lems  a.  through  m.  are  seW-exptanatory. 
Celumrw: 

Column  (2):  Obtain  actual  P.U.M.  amounts  from  the  Statement(s)  of 
Oper ating  Receipts  and  Expendlures  (Form  HUD-52599)  forthe  year 
preceding  the  current  budget  year. 

Column  (3):  Include  the  actu^  (I  avaUMe)  or  estimated  PUM  amounts 
for  the  curreft  budgt^  year. 

Columns  (4)  «id  (5):  Enter  amounts  on  appicatole  Ines  from  HUO 
Schedules  and^r  HA  worksheets  in  column  (5).  After  completing 
column  (5)  corrpute  the  P.U.M.  amounts  for  Column  (4)  by  dividing 
each  Injure  m  Column  (5)  by  the  hto.  of  Unl  Months  of  Avalebty.  lam  k. 

Columns  (6)  and  (7):  Leave  blank.  If  HUD  modifies  the  HA  estimates 
as  a  condition  for  approval,  HUD  twM  complete  these  colunrms  and 
return  a  copy  to  ttie  HA. 

UneName 

Unes  010  through  060  are  spectfk:  to  the  Turnkey  III  Owmed  Home- 
ownersh^  Program.  These  lines  correspond  to  accounts  7710 
through  7790.  see  Accounting  Handbook  7S1 0.1. 

Line  460:  Use  this  Hne,  it  appNcable,  for  showlno  estinwied  interest  on 
Administrative  and  Sundry  Loans. 

Line  490:  This  Une  is  specific  to  the  Sectkm  23.  Leased  Rental 
Program. 

Line  560:  Use  this  Ine.  if  appUcahle.  only  in  connectk>n  wth  budgai 
revisions. 

Une  570:  Use  this  Ine.  if  appHcafaie.  tor  such  lenw  as  carry-overs  of 
unibsorbed  deficiencies  in  reskkiai  receipts  from  prior  years. 

Line  630:  Operating  Subsidy  EHgtiMty  for  the  requested  year  before 
year  end  adjustmeits. 

Lines  640  to  660:  Year  end  adjustments  to  be  funded  In  the  requested 
budget  year. 

UneTOa  An  estimated  decrease  cannot  be  more  than  the  anwunt 
aviiable  in  tbe  operating  reserve  at  the  beginning  of  the  requested 
budget  year  (Kne  800). 


Special  Instnjctlone,  Budget  Revlslofw 

Budget  revisbns  must  be  approved  by  the  end  of  the  PHA  fiscal  year. 

When  using  this  form  for  budget  revlstons,  the  folowing  addtional 
instructions  are  appUcable: 

No  changes  are  to  be  made  to  Column  (2)  or  Column  (3). 

No  changes  are  to  be  made  in  the  amount  for  Operating  Subaldy 
EtigtiNy  before  year  and  adjustments  (Line  630,  or  in  Part  I  -Maximum 
Operating  Reserve-End  of  Current  Budget  Year. 

Operating  Roeetvee 

Operating  reserves  are  cakxilated  by  indh^kjual  Annual  Contrtxrtions 
Contract  except  that  the  operating  reserves  for  Sectton  23  Leased 
Housing  Projects,  Turnkey  III  Homeowmership  Projects  (HAOwnedor 
Leased)  must  be  separately  calculated  and  reported  by  project. 

Line  780:  Enter  anKwnt  as  of  the  last  prevtous  fiscal  year  (year 
precedbig  current  budget  year). 

Line  790: 

a.  Enter  estimated  annunt.  If  original  budget, «  actual  amount.  I 
revised  budget. 

b.  Enter  negative  balance  In  parenthesee.  (The  negative  balance 
may  not  exceed  the  amount  on  Ine  780.) 

Line  800:  Enter  sum  of  lines  780  and  790. 

Line  810: 

a.  Enter  estimated  anwunt. 

b.  Enter  negative  balance  in  parentheses.  (Tbe  negative  balance 
may  not  exceed  the  anwunt  on  Ine  800.) 

Line  820:  Enter  sum  of  Hnes  800  and  810. 

Una  830:  Enter  percent  of  routine  operating  expenses  (or  minimum 
doter  amount)  currently  used  by  HUD  as  a  performance  measure  to 
evakwle  the  cash  requirements  and/or  operating  reserve  adequacy. 


Pievnua  adMon*  are  otaotato 


P^e4o(4 
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Operating  Budget 

Schedule  of  Administration 
Expense  Other  Than  Salary 


U.S.  DapMlmwit  of  Housing 

and  Urban  Dowtopnwnt 

OftiM  Of  Pubic  and  Indian  Housing 


OMB  AffravH  No.  2577-0006  (Exp.  «*31/97) 


Pubfcr^portng  burden  for  tfjtoco«*:ton  of  W^^  M«cNna 

«pon»Of,andap«son8rKJtr«nilr*ltor««po««to.acol«aionaflnlormattooon>««thrtcol«^  '       «™««w 

-nitotnlormationisraquirMlbySM«on6<c)(4)af«MU.S.HoutingActo«1937.  Th« Intarm^ton 1. 1» op»«llng budoe* lor th« tow-incom. hoortng Di«irw» «d 
pfovKtes  a  »umm«y  ot  propoMd/budgMMl  r»o«ipt«  and  •)ip«KMurM.  apprmral  of  budgMwl  rwo^  and  axowKMuraa.  and  Ju«ll»:«lan^fe«MnwMM^ 
amounts  HUD  ravt««  Iho  Wom»fcw  to  dalwirtn.  » t»  opof^inB  P«»  «»opW  by  tha  PHA 
with  pfocoOiraa  pwacribad  by  HUD.  Roapona— ara  raqulrod  to  obtain  bonafHg    TWa  Intofmalton  doaa  not  land  Wwlf  to  conlMw<MI»  '^ 


ixicmr. 

HKal  Y«r  End: 

(1) 

DMcripHon 

(2) 
Tow 

(3) 

Oevitopnwnl 

Saetana 

m 

Otwr 

1 

Legal  Expenso  (sm  Special  Not*  in  Instnidlons) 

2 

Training  (list  and  provide  justmcation) 

3 

Travel 
Trips  To  Convwiions  and  Msslings  (1st  and  ptmrtd*  JustHcalian) 

4 

Other  Travel: 
Outside  Area  of  Jurisdktion 

S 

WMiin  Area  of  Jurisdidion 

6 

Total  Travel 

7 

Accounting 

8 

Audlhig 

9 

Sundry 
Rental  of  omce  Space 

10 

Publications 

11 

12 

Telsphone.  Fax,  Electronic  ConvnunicaUDns 

13 

Colection  Agent  Fees  and  Court  Costs 

14 

AdniMstralve  Saniess  Cofitraets  (NstandprovidsjuriMcatlaR) 

15 

Fonns,  Stationary  and  Office  Supples 

16 

Other  Sundry  Expense  (provide  breaioJoiMn) 

17 

Total  Sundry 

18 

Total  Administration  Expense  Other  Than  Salaries 

To  >w  beat  ot  my  knowMga.  al  the 

:  HUD  «Hi  proaacuto  iilBa  daima  wid 


stalad  haram,  aa  wol  aa  any  htonnallon  prawidad  m  Vm  aocompanlmant  harMvWi.  la  ma  and  eeovato. 
alMamanti.  ConvleSon  nwy  raauKIn  crMnal  andtor  oM  panaWaa.  (18  U.S.C.  1001 .  1010. 1012;  31  U.S.C.  372»,  3802) 


agn1ur» ol auSwrtwd ttfrmmmt»»  tOMK 


Papelor? 


Iwm  HUbaSTl  0«6) 
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JuiilfcjMuii^Mfcdcww: 


bMtrucUofw  for  Pnparalien  «f  Fom  NUO-52S71 

Prapar*  thh  form  to  reflect  ctetaited  estlmaJes  of  AdmMstratlon 
ExpsoM.  octwr  than  saiaries.  and  ttw  distribution  to  •!  programs 
adrT*iistsrad  t)y  ttw  Housirtg  Auttwrly. 

Tbe  idantDcaOon  boxas  in  tha  uppar  rigM  hand  comar  ara  sa«- 
axpianatory. 

1.  LagalExpanaa:  Enter  in  Column  (2),  Una  1  tha  estimated  cost  of 
legal  service.  Enter  In  Columns  (3)  through  (6)  the  pro  rrta  shares  o< 
amounts  in  Column  (2)  chargeable  to  programs  administered  by  the 
l-lousing  AiAhorty. 

Spadal  Nota:  The  amount  entered  on  Form  HUD-52564  should 
also  Include  salaries  ol  Staff  Attorneys  as  shown  on  Form  HU0-52S66 
and  included  on  line  tor -Otherin  the  Summary  o#  Staffing  and  Salary 
Data  section  of  Form  I-IUD-52S73. 

2.  Training:  List  and  provide  justncation  for  al  training. 
Travel  Expanae:  Justification  must  be  provktod  for  travel. 

3.  Trtpa  to  ConvanUona  and  Maedno>:  Under  Justiicatton/Break- 
dovm.  List  each  convention  and  meeting  to  be  attended  by  commis- 
sioners WK)  staff,  with  the  location.  Errter  the  nunnber  of  persons 
expected  to  attend  and  show  the  aggregate  number  of  travel  days  and 
the  estimated  total  cost  of  each  trip  including  subsistence  alowance, 
cost  of  transportation,  and  reimbursable  miscellaneous  expenses. 
Enter  the  sum  of  the  total  costs  of  aH  trips  in  Column  (2).  Enter  in 
Columns  (3)  through  (6)  the  pro  rata  shares  of  amounts  In  Column  (2) 
chargeable  to  programs  administered  by  the  Housing  Authorty. 

4.  OttwrTravoi:OutaldaAiMofJurladtetion:EnterinColumn(2). 
Una  4  the  estimated  cost  tor  travel  by  commissioners  and  staff. 
Including  subsistence,  transportation,  and  reimbursable  miscela- 
neous  expenses.  Folowlnstnxlions  3  above  for  columns  (3)  through  (6). 

5.  Other  Travel:  Wtthln  Area  of  JurtadteOontEnterin  Column  (2). 
UnaSthe  estimated  cost  for  travel,  indudkig  fixed  monthly  atowances 
for  reimbursement  on  a  mileage  basis  tor  use  of  privately  owned 
automobles;  mkj  reimbursement  tor  authorized  use  of  local  public 
trMisportation.  Follow  instructions  3  above  for  colunvis  (3)  through  (6). 


6.  Total  Traval:  Sum  Una*  3, 4,  and  Stor  Columns  (2)  through  (7) 
and  enter  total  for  each  on  Una  6  Total  TravaL* 

7,thnj16.  Accounting,  AudMngaitd  Sundry:  Enter  the  estlnrutad 
total  for  aH  programs  In  Column  (2)  for  each  lam  of  expense  In  Lines 
/through  16.  In  Columns  (3)  through  (6)  enter  the  pro  rata  share  of 
anwunts  shown  in  Column  (2)  chargaabia  to  al  programs  admMs- 
terod  by  the  Housing  Authorly. 

14.  AdmlnlatiatlveSorvtcMContracSa:Li8tandprovidejustflcatk>n 
for  al  contracto  (excluding  accounting  contrads) 

16.  All  Otiiar  Sundry  Expanao:  Uat  al  lama  Uantllad  under  thk 
expense. 

18.  ToM  AdhilnMraMon  EjqMnaa  OHmt  Than 

Add  the  amounts  on  the  folowing  Lines: 
Line  1        Legal  Expense 
Una  2        Training 
Line  6        Total  Travel 


Une7 
UneS 


Aooounting 
AudUng 


Line  17      Total  Sundry 

On  Line  1 8  enter  the  appropriate  totals  in  Columns  (2)  through  (6). 
The  anxxjnt  shown  in  Column  (3).  mes  1 . 2. 6. 7, 8,  and  1 7,  should  be 
carried  forward  to  Lines  150  through  200  of  Form  HUO-52S64, 
Operating  Budget. 


Paee2af2 
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Operating  Budget 

Summa.7  of  Budget  Data  and  Justifications 


U.&  Dapartmani  of  Houaing 

and  Urt>an  Davatepmant 

Offica  of  Pubic  and  Indtan  Housing 


OMB  Afiprem  No.  25774X128  (Exp.  ^V^^HT) 


Publte  reporting  burden  tor  »)l«coltettono»lntofmefcnl.etlimelKitoa«i^e45inhHjlwperreKK)^  ..«,**«« 

•xistTHI <tott «H»c«i. satMring »Kt maintaining Itx (tet. n«MM,  and con^^Ming and  rJZJna*»^^l^^t^Mo^^ ^mS^^^S^^^!^ 

.pon«H,  and  a  per«)n  I.  not  r«,olred  to  respond  to,  a  col«:lion  of  intof matorTjI^^s  ttJ«^ 

This  intornwltoo  is  requlfwJ  by  SeclJoo  6(cH4)  of  »»e  U.S.  Hoortng  Act  of  1937.  The  hforn«ton  is  t»e  op«^ 

-Jj^un^O  review.  Ihelnl^^ 

with  proceAire.  preserved  by  HUD.  Response,  are  reputed  to  obtain  beneWs.  This  IntemiaMon  does  not  lend  ttself  to  carfhkmBJtwT 


Operating  Receipts 


.19 


I Bantal: Explain beri. tar ertrwal..  For HU&<iJ«dinii>^ati«hnii«iii>i  rm^»,^ci.,^»^-nt ^..^u^-i—  "-^n— imTnfllMrM^^ili  > 

«n^<*^nurnb«ofd«^ 

.  PUM  leeee  pito..  and -haftw  or  not  •*  eort  of  u^a.  I.  inelud««.  If  not  lndud«l.  ..plain  rnetxrf  tor  paymw*  .l\^^ 


:  (No*  tor  Seeaon  23  iMMd  hourtig.)  Check  ^praorial. 
ua»conwnplwi.Forexawpl..Qae;lndMdu.lchecfcmetor.atOH-100-1 
.•owmcM.  ExpWn  anSdpaM  change,  in  AMWwe.  or  otter  (actors 
RaqusMKl  Budget  Year 


Inltofnl.widexpMnrMier.UfHtoritomiaxpyniiMh^datomMraaxee;? 
on  of  axoaa.  ovw  aiowanea.  MOH-IOO-Z  eto.  dto  MwUvedM.  e(  pTManiuai^ 
cauM  a  rignMeant  change  in  tM  toM  aimunl  of  exoae.  ufl^  otaiga.  difir«  tie 


1.  U«l^  Services  SuKhwgad: 

2.  Coffvmnti 


■n 


BMlrtol^  Q 


Other  □        (Spedfy). 


Moi>dweyiMnw»JIMterSeceon23LM.edhourtng.)Ceniptotolton^1..pwJ»ingeeU..peoetentod.^ 
Spece ■  Nursery  School ■  $50 par  nwnlv eto.  CK. ch.r«aa mtc^atod dwir« tw  RMiuaMdBudgel Yaw 


SpaoeRentod 


To  \Whofn 


'•>>«*ww.endtierenMto»w.Fdfexawpto:ConwMrttyBuMr^ 
1  Non-^Mflng  Rentoi  Irtoome. 

nenAHTeiin. 


2.  Commarai 


Pievfou.  edMon.  are  obsolal. 


Pa0e1a(4 


tonn  HU0-a2Sn  (3/95) 
i74».1 
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Q«fMnl  Fund 

such  as 
in  the  RaquMM 


SMa  tm  Miourt  ol  pfoant  QarmM  Fund  lnv««tm«H  and  tw  pwcanao*  o»  •!•  Gwiaral  Fi«l  rt  rapraswiti  Explain 
or  dacraaswl  op«ra«ng  raawvas.  dvMttng  rant  oparatng  axpwxJrturet.  ate.  nfWch  wil  aflact  aalimalad  avaraga  monWy  toM 
Bud0at  Ysar  Explan  basts  tor  dtstribullon  of  intBrast  ncome  batwmo  housng  prograrm.  ^ 
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SpacMy  al  prapoaad  rww  poaMona  and  al  praawil  poaMona  to  ba  atelihwl  in  tw  Raquaatad  BudBit  Ya«.  CNi  prior  HUD  c^^ 
or  praaant^lHcaaan  tar  tudfchanvaa  Cito  prior  HUD  coneurrancaki  propoaad  salaiy  incraaaaa  fcvAdMniaM^ 
IntormatovCltoaltectva  date  tor  currant  approvadwagaraiaa  (term  HlK)-5215a)«»d)ua%^da>rta»ona»orTitt>a>arrtaa. 


OlharCM—wantaOn  Callwalaa  o«Opara<WB  Haaalpla:  Ova 

prc8pec»v8  Oparaong  Racaiptt  siluaion  Ajring  •«  Raquastod 


on  al  otiar  tignilcant 
Yaar.  For  Sacton  23 


houiinQ 


«rtl  praaani  a  daar  undarstondng  o(«ia  HAI 
bwi*  tor  at«mate  o«  ulWy  chargaa  to  tonanti. 


. ^^..^.^        ^^ .    ^  _  dTalaBfapli.a»d»w<ry;to«adMento-Jt»<fc«fcntorTf»altoCo»wanaenaa»w>l4ialngi'ahoiiw 

0ntomiHU0-52S71.giiman«xplanMtanaf8UbalMMWRaquaaladBu(lBatYavaa«n«todlncraaMaMwtwPUMraiia(axpandM«aa 
BudpaiYaw.ExpWnbaaiitoralocflkmotaMhalMMntoir 


Operating  Expenditures 


tot 
Coiii|)ltCi  tfw 

•d) 

•  (2) 


(3) 


CoiuiMi(4) 
1(5) 


(•) 


Slafflng  and  Salary  Oala 

stmnvy  batow  on  tw  basts  o«  Wormalon  stwwn  on  torm  HUD-52S66.  Schaduto  o«  Al  Posttons  and  Satartes.  as  tolowrs 

Eniar  twtoWnurnbarotpoai<tonsdaaiBnatodwt»»acorraaponding  account  Itoasymbd  as  stwwn  in  Co<urTin(l).terni  HUD- S2S66. 

Entor  tw  niMTtoar  o«  aquhr^art  lui-*napcartons  *xa*to  to  HU(>a«ad  rwustog  In  managarnant  For  exainpto;  A  HA  has  t»aa -A-fTT  poai^ 

to  such  housing  at »» rato  o»  80%,  70%.  «id  50%  raapwatvaly.  Thus.  •»  aqufcratant  W-Oma  poailtona  ia  ««a  (8/10 

Enlar  the  pofiton  o(  total  »*»y  axpanaashoirim  in  Cotomn  (5)  or  Cflluriin  (6),  torm  HU0-52S86.  aioe«btoto  HUD^W^ 

Sacaon  23  Leased  housing 

Entor  the  portion  o»  wal  s^s»y  expanse  sho»rn  in  C^umn  (5)  or  Coli«w  (10).  fann  HUC>-52S66.  *)ca*)to  to  S«*on  23  Laaaa^ 

Entor  ttw  portion  o«  toW  s^ary  expense  sho*»n  m  Column  (5)  or  Column  (7).  torm  HUD-S2S66.  alocaUa  to  Modamlzalton  programs  (Co(Tiprahan«**a 

improvamant  Assistance  Program  or  Comprehensive  Grant  Program). 

Entor  tha  por«on  of  toM  S4toy  axpanaa  showm  In  Column  (5)  or  Column  (9).  tomt  HU[>^2Sa6.  atocabto  to  Saclton  8  Programs. 


Nela:   Thanurnbaro»aqulw*ant1ut«maposifcnawdma«nounto«salai>axpansetorallpoeiltonsd««gna«Bd-vrontormHUD-52 

to  account  toaaOrdtasfy  Malntonanca  mt  OparaHen-Labor,  ExMoHkwy  ll*i*ananca  Work  Protaoia.  and  Battarmanto  and  AddMena  Work 


HUD-AMadMMwgamant  Program                                                                     | 

Equlvatani' 

Ful-Tlma 

Poaflona 

(2) 

Salary  Expanse                                                                 | 

AocourtUna 

ToMNumtMr 
fli  PoiMonB 

(1) 

MMto0Mnanl 
(3) 

SMlan23LaaBad 

Houaing  Only 

(4> 

Mratornizabon 
(5) 

SactonS 

Program 

(6) 

AdrnMaMton— MonlacMcal  Salariaa< 

AdmMBMian— Tadwlcal  Satoriaa* 

UMaa-titor' 

1 

other  (Spaclly)(tB9al.alB.)' 

1 

DaMrmintt  and  nooBona  wont  rroiacv^ 



1  Carry  tarrmd  to  tha  appropriate  Ina  on  HUO 
^iprapriM  few  on  HUD-S2S64  (S««an  23  U 

2  Tlwamouil  of  salary  expanaadMtouiad  to  E) 
o(  aKh  IndMdual  praiact  to  be  partonnad  by  « 

S2S84.  t«  amoun 
i«Md  Houaing  Bud 

1  of  s^  axpanaa  shown  in  Column  (3)  on  tha  coriaapondtoa  fete  abova.  Cany  tarwanl  to  f«a 

nanca  Work  Projacto  «id  to  Badannanis  and  AddWons  Worti  Projacit  ia  to  be  inctodad  in  the  coat 
wmontannHUD-SZSe?                                                                                                                                 \ 

haHAStoff.asaiw 

Pravtous  adMtons  ara  obadato 

Page 

2  014 

tonr 

HUIV42S73  (3/96)                            j 
Handbooks  7475.1 

:  Ova  an  axplanalton  at  subatonM  Rwiuaatod  Budget  Yaar  aaimatod  incraaaaa  om  tw  PUM  rato  ol  axpandMuraa  tor  a«h  uWy  sarvkw  to 
Yaw.  Oaacriba  and  sMi  aaanmad  ooat  of  aKh  itomani  ot  *Otw  IMHaa  Expanaa.- 


Ibf  fiMiiwWi  In  tfw  Currant  Budget  Ymv  . 


Qlva  an  axplindlan  of  subatonM  Raquaatod  Budget  Yaw 


ovartwPUMrMaof 


» A  q^arallen—OeiMrMl  Comb:  Uat  each  ordtaary  malnaananca  and  oparaion  sanrkw  ooniraetod  tor  and  glva  ttw  eattrwlBd  coat  tar  a«h.  CNa 
■to  M%  nai»  conkw^  sarvhwa  propoaad  tar  tw  Raquaslad  Budgit  Yaw.  ExpWn  subatwtal  RaquaaM  BudgM  Yaw  tocraMaa  ovw  tw  PUM  rM 
tor  Contact  Sarvtcas  in  toe  Currant  Budget  Yaw.  V  LHA  haa  contact  tor  maMananca  at  alwatar  c^w.  giva  contact  coat  pw  G*. 


Prawtoua  adHtorw  ara 


Paaa3of4 


torni  HUO-aOfTS  (3«6) 
lat  Hwidteohs  747S.1 
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:  Qkfs  an^xptanaion  ol' 


RcquMlKl  Budgsc  Ymt  MlimaM  InorMMS  In  tw  PUM  raii  ol  •iqpandNurM  tor  in^^ 


Cwyloyii  B«n«m  Contributions:  Lstal  EmptoyM  BsnoAt 
prior  HUO  concurrence  has  not  bMn  gn^tn. 


plans  psrilcipfllMJ  in.  Giw|uBMcatton  tor  afl  plana  to  bs  inaMulad  In  ffw  Ratiuaalad  Budgat  Yaar  tor  wNch 


VMnunbar  ol 
ol  tfwfuorah  In  aMcti  Sm 


paoawanto  to  ba  wriBan  Onand  vta  nunnar  and 
(oofnpulad. 


total  amount  of  al  aooounto  racaivaMi  tor  boti  praaant  arvl 


I  of  E^upHianl,  and  BaNafaMnia  and  AddMonsc  CIto  prtor  HUD  approval  or  ^f^  JuaMcadon  tor  aacfi  norvoutna  vwoilc 
pro^todudadtotwRaquaatadBudgatandtortwaatortofetfayaarswtiichmatouptwaadrn^ 
to  term  HUD-52S67  naad  not  ba  rapaaiad  haiat. 


:  List  al  contacto.  otiar  tian  twaa  lalad  on  papa  3  of  Ma  torm  undar  Ordtoary  Iwtolntonanca  A  Oparalton  (O^ 
contract  ooat  of  contact  and  contact  pariodJuadfcadonmuatbaprovldad  tor  aicontoaclaarvtoaaprapoaadte 
RBY  Incraaaaa  owar  tw  PUM  rata  of  axpandtoffa  tor  twaa  oontracto  In  tw  Cunant  Budpat  Yaar. 


oont  actor,  ^fpaof 


Pa0*4o(4 


tormHUI>4S5n(3«S) 
raf  Hmdboolct  7475.1 
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PHA/IHA  Board  Resolution 

ApproMtig  Operating  Budget  or  Calcutation  of 
Performance  Funding  System  Operating  Subsidy 


U.&  DcpwtnMrM  of  HousInQ 
■nd  Urban  Deviopnwnt 

Otno*  of  Pubic  and  Indtan  Housing 


OMB  Approve  Na  ZSH-OOOB  (E]«>.  1001/87) 


•»l»<ngdMa$OMfc<>.g«»<<rino  and  maintaining  ltw<<at»nt»d»d.  and  compl^MnB  and  ftwiw»h^  TNtigancy  may  not  conduct  or 

aponaor.  and  a  parson  is  rwt  raquirod  to  raapond  to,  a  coloctian  of  tntormailon  unlau  that  cotoclon  dltplaya  a  valid  OMB  oontrd  numbw 
TNs  Intormatioo  is  rwfulrad  by  S«:iion  6(c)(4)  o(«w  U.S.  Housing  Act  of  1937.  Ttw  Information  Is  Ihsopwallngbudgst  tor  ttwiow-lnoanw  housing  progrmmd 
providM  a  summaiy  of  propoaad/budgatad  raoalpia  and  axpandikma.  approvsi  of  budgalad  raoa^  and  axpandNuroa.  and  (usMcabon  of  cart^  > 
amounts.  HUD  raviaMlhaMormaloniodoianiiina  If  ttaoparaMng  plan  adoptad  by  IhaPHA  and  ttw  amounts  araraMonaMawid  fiat  ihaPHA  is  in  coi 
sHt»>  procaduraa  praacribad  by  HUB.  Rasponaas  ara  raquirad  to  obtain  banatWi.  This  Information  doss  not  land  Itaalf  to  confldantiaMy 


icowplanca 


Acting  sn  behalf  of  the  Board  of  Commissioners  of  the  below-named  Public  Housing  Agency  (HiA  VIndian  Housing  Authority  (IHA).  as 
its  Oiaiiman.  I  make  die  following  certifications  and  agreements  to  dw  Dqiartment  of  Housing  and  Urban  Development  (HUD)  regarding 
the  Board's  approval  of  (check  one  or  more  as  applicable): 


«ltte) 


I  I  Operating  Budget  Submitted  oiu 

I  I  Operating  Budget  Revision  Sutnnitted  on: 

I  I  Caknilation  of  Performance  Pumfing  System  Submitted  on: 

I  I  Revised  Calcalation  of  Performance  Punding  System  Submitted  on: 


I  certify  on  behalf  of  die:  (PHA/IHA  Name) . 


1.  All  regidaiory  and  statutory  requirements  have  been  met; 

2.  ThePHAhassufficientoperaiingreservestomeetdte  working  capital  needs  of  its  devek^ments; 

3.  Proposed  budget  expenditures  are  necessary  in  the  efficient  and  economical  operation  of  the  housing  for  the  purpose  of  serving  low- 
income  residents; 

4.  The  budget  indicates  a  source  of  fimds  adequate  to  cover  all  proposed  expenditures; 

5.  Thecalculationof  eligibility  for  Federal  finding  is  in  accordmce  with  die  provisions  of  the  regulations; 

6.  All  proposed  rental  charges  and  expenditures  wiU  be  consistent  with  |»Dvisions  of  btw; 

7.  The  PHA/IHA  will  comply  widi  die  wage  rate  requirements  under  24  CFR  968.110(e)  and  (0  or  24  CFR  90S.I20(c)  and  (d); 

8.  The  PHA/IHA  will  comply  with  die  requirements  for  access  to  records  and  audits  under  24  CFR  968.1  l(Ki)  or  24  CFR  905. 120(g):  and 

9.  The  PHA/IHA  will  comply  widi  die  requirements  for  die  reexamination  of  Cunily  income  and  composition  under  24  CFR  960.209. 
990.1  IS  and  90S.31S. 


oamfy  that  aM  tn»  Information  stated  wWiln.  as  wan  as  any  Intormatlon  provided  In  tha  accompanimant  harawWi.  is  »ua  and  accurals. 
iHUDweprosacutslaisadalmsandttalBmants.  Convicttan  may  result  In  criminal  »«Mxcivlpanaaiaa.  (18  U.S.C.  1001, 1010. 1012;  31  U.S.C.  372B.3802) 


VtP^ 


agnaka*: 


Pravlouk  adHon  Is 


tofmHUO-a2S74(1(M^ 
17575.1 


(PR  Doc.  97-23388  Filed  »-3-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-17] 

Office  of  the  Assistant  Secretary  for 
Policy  Deveiopment  and  Researcli; 
Notice  of  Proposed  Information 
Collection  for  Put>ilc  Comment 

agency:  Office  of  Public  and  Indian 
Housing— HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soUciting  public 
comment  on  the  subject  proposal. 
DATES:  The  due  date  for  comments  is: 
Septembers,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to;  Joseph 
F.  Lackey.  Jr..  HUD  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
IX  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB  an  information  collection  package 
with  respect  the  Corrections  and 
Challenges  to  the  Indian  Housing  Block 
Grant  Formula  Allocation.  This 
information  collection  package 
submission  to  OMB  for  review  is 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

This  notice  is  soliciting  comments 
bom  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 


information  on  those  who  are  to 
resfMjnd;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  September  8, 
1997: 

Title  of  Proposal:  Correcting  and 
Challenging  Data  Used  in  the  Indian 
Housing  Block  Grant  Formula 
Allocation. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA  or  the  Act)  mandated  that 
funding  for  Native  American  housing 
programs  be  allocated  through  use  of  a 
block  grant  formula.  The  block  grant 
formida,  as  developed  by  the 
NAHASDA  negotiated  rulemaking 
committee,  uses  data  from  multiple 
sources,  including  the  1990  U.S. 
Census,  HUD  records,  and  the  Indian 
Health  Service.  In  developing  the 
formula,  the  negotiated  rulemaking 
committee  recognized  that  the  data 
available  had  significant  limitatioixs  and 
may  be  inaccurate  for  some  tribes.  As 
such,  the  group  agreed  to  include  the 
option  that  allows  tribes  to  challenge 
the  data.  This  information  request  is  the 
guidance  to  tribes  on  how  they  can 
challenge,  or  simply  make  corrections, 
to  the  data  so  that  it  is  fair  and  equitable 
for  all  tribes  receiving  funds  through  the 
formula. 

Members  of  affected  public:  578 
Native  American  tribes  may  make 
corrections  or  challenge  the  data. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hows  of  response:  Tribes  will  be  able  to 
challenge  or  make  corrections  to  the 
data  at  any  time.  However,  the  challenge 
or  correction  will  need  to  be  made  by 
September  15  of  the  ciurent  Fiscal  Year 
to  have  impact  on  the  next  Fiscal  Year 
allocation.  The  number  of  hours  needed 
to  prepare  the  information  collection, 
frequency  of  response,  and  hours  of 
response  will  depend  on  each  tribe's 
specific  challenge.  The  average  amount 
of  time  to  make  data  corrections  will 
likely  be  15  minutes  for  all  578  tribes. 
We  anticipate  only  30  tribes  a  year 
challenging  the  data  at  an  average 
burden  of  150  hours  per  challenge.  In 


total,  the  department  expects  this 
request  will  have  a  total  annual  burden 
reporting  burden  of  4,643  hours. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.Q  chapter  35. 
as  amended. 

Dated:  August  28, 1997. 
David  S.  Criaty, 

Director.  IRM  Policy  and  Management 
Division. 

IFR  Doc  97-23468  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-19] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  reqiiirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soUciting  pubhc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  dateuOctober  6. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Ms.  Weaver. 
SUPPI^MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
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number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hoiu^  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  Of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the,  profKJsal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Audiority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35.  as 
amended. 

Dated:  August  27. 1997. 
David  S.  Criaty, 

Acting  Director,  Information  Resources 
Management,  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Progress  Report  for 
Innovative  Project  Funding  Program. 

Office:  Commimity  Planning  and 
Development. 

OMB  Approval  Number:  2506-0147. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:    . 
Annual  Progress  Reports  will  be 


completed  at  the  end  of  each  program 
year  by  State  and  local  governments  and 
nonprofit  organizations  who  have 
received  funding  \xa6m  the  Innovative 
Homeless  Initiative  Demonstration 
program.  Grant  recipients  who  have 
been  approved  for  less  than  twelve 
months  are  also  required  to  submit  a 
progress  report.  These  reports  will 
provide  necessary  information  for 
program  monitoring  and  evaluati(xi. 

Form  Number:  HUD-40119. 

Respondents:  State.  Local,  or  Tribd 
Government  and  not-for-profit 
institutions. 

Frequency  of  Submission:  Annually 
and  recordkeeping. 
Repeating  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re^ 
sponse 


Burden  hours 


Progress  Report 
Recordkeeping  .. 


48 
48 


20 
45 


960 

2.ieb 


Total  Estimated  Burden  Hours:  3,120. 

Status:  Reinstatement,  without    "  -  ■ " 
changes.  ***" 

Contact:  Gloria  Montgomery,  HUD, 
(202)  708-1226  x4975,  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  August  27. 1997. 

(FR  Doc  97-23466  Filed  9-3-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4269-N-iq 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Office  of  Administintion,  HUD. 
action:  Notice. 

SUMMARY:  The  pro{>osed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  6, 
1997. 

ADDRESSES:  Interested  ^rsons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 


to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington^  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reprarts  Management  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (20^  708-0050.  This  is  not  a 
toll-fr«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  tiie  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  houra  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
niunbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35.  a> 
amended. 

Dated:  August  27, 1997. 

David  S.  Cristjr. 

Acting  Director,  Information  Resources 
Management,  Policy  and  Management 
Division. 

Notice  of  Submission  of  Pn^>osed 
Information  Collection  to  OMB 

Title  of  Proposal:  Contract  and 
Subcontract  Activity  Report  for  Public 
and  Indian  Housing. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0088. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Executive  Orders  11625  and  12432 
established  the  Department's 
responsibility  for  collecting  data  bom 
Minority  Businesses  participating  in 
HUD  programs.  The  collection  of  this 
data  is  vital  to  prt)gram  monitoring.  The 
affected  public  includes  Housing 
Agencies,  contractors,  and  minority 
businesses. 

Form  Number:  HUD-2516. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Business  or  Other  For* 
Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 
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Nufnber  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


X     -Burden  hours 


Public  Housing  Agencies  .. 
Indian  Housing  Authorities 


3,230 
170 


3,230 
170 


Total  Estimated  Burden  Hours:  3.400. 

Status:  ReinstatemenU  with  changes. 

Contact:  Bill  Popmarkoff,  HUD,  (202) 
708-3642  X4130,  Joseph  F.  Lackey.  Jr.. 
0MB,  (202)  395-7316. 

Dated:  August  27. 1997. 
(FR  Doc.  97-23467  Filed  9-3-97;  8:45  am] 

■LLMQ  COM  tttO-Ot-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-O2O-14SO-101 

Notioaof  Availabiltty  of  Plan 


AOBICY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Availability. 


:  The  Bureau  of  Land 
Management.  Winnemucca  District,  has 
completed  an  Environmental 
Assessment/Finding  of  No  Significant 
Impact  of  the  Propcued  Plan 
Amendments  to  the  Paradise-Denio  and 
Sonoma-Cerlach  Management 
Framework  Plans. 
DATES:  The  protest  period  for  these 
Proposed  Plan  Amendments  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  30  days.  Protests 
must  be  received  on  or  before  October 
3. 1997. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director,  Bureau  of  Land 
Management,  Attn:  Ms.  Brenda 
Williams,  Protests  Manager  (WO  210). 
1849  C  Street  NW/LS-1075, 
Washington,  DC  20240,  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Figarelle,  Lands  Specialist. 
Winnemucca  District  Office,  5100  E. 
Winnemucca  Boulevard,  Winnemucca. 
Nevada  89445.  (702)  623-1500. 
Copies  of  the  Environmental 
Assessment  and  Proposed  Plan 
Amendments  are  available  for  review  at 
the  Winnemucca  District  Office. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  axmoimced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Maiiagement  Act  of  1976  and  43  CFR 
part  1610.  The  Proposed  Amendments 
are  subject  to  protest  from  any  party 
who  has  participated  in  the  planning 


process.  Protests  must  be  specffic  and 
contain  the  following  information: 

•  The  name,  mailing  address,  phone 
number,  and  interest  of  the  person  filing 
the  protest. 

•  A  statement  of  the  i88ue(s)  being 
protested. 

•  A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragraphs,  maps  etc.. 
of  the  Proposed  Amendment. 

•  A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the  protester 
discussed  the  issue(s)  for  the  record. 

•  A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Dated:  AuguM  25. 1B87. 
Koo  Wanker, 

District  Managar. 

[FR  E)oc  97-23262  Filed  9-3-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Ragardtng 
Ellgil>illty  To  Apply  for  Worker 
Adjustment  AsslstaiKe  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  July,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certffication  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 


appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenninatioiu  for  Worker 
Ad)intmant  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 

TA-W-33,546:  Gould  Pump  (PA).  Inc.. 

Ashland,  PA 
TA-W-33.498;  Flextronics  International 

USA.  Inc.,  Richardson,  TX 
TA-W-33,595;  Continental  Sprayers, 

Inc.,  El  Paso,  TX 

In  the  following  cases,  the 
investigation  revealed  that  the  critraia 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33.569;  EG&G  Instruments,  Inc.. 

Princeton  Applied  Research  Div., 

Trenton,  NJ 
TA-W-33,622:  Lightolier,  Compton,  CA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33.633:  AX.  Stampings  Co.,  Inc.. 

Mountainside,  NJ 
TA-W-33.60a.  TA-W-33,609.  TA-W- 

33.610  6-  TA-W-33,611:  Occidental 

Oil  &■  Gas  Corp.  Headquartered  &• 

Operating  in  Bakersfield.  CA  &■  at 

Various  Locations  Throughout  the 

Following  States;  OK.  KS  and  TX 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
ahsolute  decline  in  sales  or  production. 
TA-W-33,536;  Tenneco  Packaging, 

Rittman.  OH 
TA-W-33,615:  Heat-N-Glo.  Savage,  MN 
TA-W-33,605;  Goss  Graphics  Systems. 

Wyomissing.  PA 
TA-W-33.650:  Quo  Vadis,  Inc..  a 

Division  of  Quo  Vadis  France. 

Hamburg,  NY 
TA-W-33,638;  Lucas-Varity  Dayton 

Welther  Portsmouth  Casting  Center, 

Portsmouth,  OH 
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TA-W-33,635:  Flowers  Industries,  Inc.. 
Aunt  Fanny's  Bakery  of  PA..  Inc., 
North  East,  PA 
Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 

Afifirmative  Detenninations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
wcnkers  for  such  determination. 
TA-W-33,522;  North  Dafety  Products, 

Cranston,  RI:  May  14.  1996. 
TA-W-33.415:  Toastmaster.  Inc., 

Boonville,  MO:  March  31, 1996. 
TA-W-33,618:  Economy  Color  Card  Co.. 

Inc.,  EUizabeth.  NJ:  June  10, 1996. 
TA-W-33.665:  Anvil  Knitwear.  Inc.. 

Aynor.  SC:May24,  1996. 
TA-W-33,381:  Collins  and  Aikman, 

U.S.  Automotive  Carpet  Div.,  Port 

Huron.  MI:  March  25.  1996. 
TA-W-33.623  &■  A;  Motor  Coils 

Manufacturing  Co..  Braddock.  PA 

and  Lawrenceville.  PA:  June  12. 

1996. 
TA-W-33.666:  EMESS  Lighting.  Inc.. 

EUwood  City.  PA:  May  9.  1997. 
TA-W-33,641;  Givaudan-Roure  Corp, 

Clifton,  NJ:June  18,  1996. 
TA-W-33,572:  Aquatech.  Inc., 

Cookeville.  TN:  May  22,  1996. 
TA-Wr33,591,B£.L.  Tronics  Limited, 

Covington.  GA:June  10.  1996. 
TA-W-33.532:  Varon,  Inc.,  Division  of 

Biscayne  Apparel,  Inc.,  DBA  Amy 

Industries,  Inc..  Colquitt.  GA:  May 

20, 1996. 
TA-W-33.677;  Henry  I.  Siegel  Co.,  Inc., 

Tiptonville.  TN:  July  11,  1996. 
TA-W-33.e30;  Sutter  Corp..  An 

Orthologic  Co.,  San  Diego,  CA:  June 

17,^1996. 
TA-W-33,584  &  A,  B;  The  Lovable  Co., 

Buford,  GA,  Braselton.  GA  and 

Gainesville,  GA:  June  9, 1996. 
TA-W-33,672;  Ithaca  Industries,  Inc., 

Robbins,  NC:  June  27. 1996. 
TA-W-33,582;  Pawnee  Pants  Mfg  Co., 

Inc.,  Olyphant,  PA:  June  10,  1996. 
TA-W-33,550;  City  Shirt  Co..   - 

Frackville.  PA:  May  22. 1996. 
TA-W-33,377;  Gor-MiU  Manufarturing 

Co.,  Milaca.  MN:  March  19, 1996. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simunaries  of  determinations  regarding 
eUgibihty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  Jidy,  1997. 


In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibiUty  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  die  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  woriiers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
woriners'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determination  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations, 
lliere  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01713;  R.C  Hatton 

Farms.  Inc/Momingstar  Harvesting. 

Pahokee.  FL 
NAFTA-TAA-01643;  Vision 

Technologies.  LLC.  Iron  Ridge,  WI 
NAFTA-TAA-01719;  M  and  N  Fruit. 

Inc..  Waverly.  FL 
NAFTA-TAA-01709;  Eagle  Lake 

Harvesting,  Labelle,  FL 
NAFTA-TAA-01748;  Rivergold,  Inc.. 

Fort  Pierce,  FL 
NAFTA-TAA-01752;  Tricor  Direct. 

Inc..  d/b/a/  Hirol  Division.  Ft. 

Lauderdale,  FL 
NAFTA-TAA-01678;  Gould  Pumps 

(PA).  Inc..  Ashland.  PA 
NAFTA-TAA-01 743;  Continental  , 

Sprayers,  Inc.,  El  Paso,  TX 
NAFTA-TAA-01823;  Givaudan-Roure 

Corp.,  Clifton.  NJ 
NAFTA-TAA-01 795;  A.K.  Sftmping 

Co.,  Inc.,  Mountainside,  NJ 
NAFTA-TAA-01690;  Purcell  Ranch, 

Leadore.  ID 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 


for  eUgibihty  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01825;  Li^tolier. 
Compton.  CA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

A£Bnnative  Determinatimi  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  data  for  all 
workers  for  such  determination. 
NAFTA-TAA-01839;  Ithaca  hidustries, 

Idc.  Robbins.  NC:  Jime  24, 1996. 
NAFTA-TAA-01 786;  Sutter  Corp..  An 

Orthologic  Co.,  San  Diego,  CA:  June 

27. 1996. 
NAFTA-TAA-01595;  Gorecki  (Goi^ 

Mill)  M^  Co.,  ]nc.  Milaca.  MN: 

March  24. 1996. 
NAFTA-TAA-01 787;  Economy  Color 

Card  Co.,  Inc,  Elizabeth.  NJ:  June 

10. 1996. 
NAFTA-TAA-01817;  Xentek.  hic..  San 

Marcos,  CA:  July  2, 1996. 
NAFTA-TAA-01702;  B.E.L.-Tronic8 

Limited,  Covington,  GA:  June  10, 

1996. 
NAFTA-TAA-01656;  Square  D 

Company/Groupe  Schneider, 

Huntington.  IN:  May  12, 1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  July,  1997. 
Copies  of  these  determinations  are. 
available  for  inspection  in  Room 
C-4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210  during  nonnal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  August  11. 1SS7. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-23424  Filed  9-3-97;  8:45  am] 

■MJJNQ  CODE  wie-ao-M 


DEPARTMENT  OF  LABOR 

Employmont  and  Training 
Administration 

California  Fashions  Industries.  Inc. 
[rA-W-33.018  and  TA-«IM>18A] 

Los  Angsiss,  Callfomla  and  Nsw  York, 
Nsw  York;  Amended  CsrtificatkNt 
Regarding  Eligit>lllty  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
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Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  28,  1997,  applicable  to  all 
workers  of  California  Fashions 
Industries,  Inc.  located  in  Los  Angeles, 
Cahfomia.  The  notice  was  published  in 
the  Federal  Register  on  February  13, 
1997  (62  FR  6805). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  New  York,  New  York 
location  of  Cahfomia  Fashions 
Industries,  Inc.  The  New  York,  New 
York  location  is  the  showroom  and  sales 
office  for  Cahfomia  Fashions' 
production  facility  in  Los  Angeles. 
Cahfomia.  The  workers  are  engaged  in 
the  production  of  ladies'  garments. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cahfomia  Fashions  Industries,  Inc.  who 
were  adversely  affected  by  increased 
imports  of  ladies'  garments. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Cahfomia  Industries,  Inc., 
New  York,  New  York. 

The  amended  notice  appUcable  to 
TA-W-33,018  is  hereby  issued  as 
follows: 

"All  workers  of  California  Fashions 
Industries,  Inc.,  Lx>s  Angeles,  California  (TA- 
W-33.018).  and  New  York,  New  York  (TA- 
W-33.018A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  26. 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  22nd  day  of 
August.  1997. 
RihmU  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-23430  Filed  9-3-97:  8:45  ami 

■UMQ  COOC  4510-30-11 


DEPARTMENT  OF  LABOR 

EmplcynMnt  and  Training 
Administration 


[rA-W-33.209] 

Parker  Abex  NWL  Aerospace 
Kalamazoo,  Michigan;  Notlca  of 
Revised  Determination  on 
Reconsideration 

On  July  24, 1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Apphcatiuu  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  Th^ 


notice  will  soon  be  published  in  the 
Federal  Register. 

The  workers  at  Parker  Abex  NWL 
Aerospace  in  Kalamazoo,  Michigan 
pnxiuced  flight  control  systems 
including  hydrauhc  actuators,  flight 
controls,  and  hydraulic  pumps,  llie 
worker  petition  for  TAA  was  initially 
denied  because  the  "contributed 
importantly"  test  of  the  Group 
Ehgibility  Requirements  of  Section  222 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  layoffs  were 
attributable  to  the  transfer  of  production 
from  Kalamazoo,  N4ichigan  to  other 
plants  located  domestically. 

The  petitioner  presented  information 
regarding  import  impact  that  had  not 
been  considered  in  the  initial 
determination. 

On  reconsideration  the  Department 
surveyed  the  major  declining  customers 
of  the  subject  firm.  The  survey  results 
revealed  that  customers  increased 
import  purchases  of  flight  control 
systems  from  1995  to  1996. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Parker 
Abex,  NWL  Aerospace,  Kalamazoo, 
Michigan  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  transformers 
produced  at  the  subject  firm. 

"All  workers  of  Parker  Abex  NWL 
Aerospace,  Kalamazoo,  Michigan,  engaged  in 
employment  related  to  the  production  of 
flight  control  systems,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  1. 1996  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  22nd  day 
of  August  1997. 
RihmU  T.Kila, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-23427  Filed  9-3-97;  8:45  ami 

MLLMQ  coot  4«1»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,2e9;  TA-#-33,209A] 

Sun  Apparel,  Incorporated, 
Concepcion  Plant,  El  Paso,  Texas; 
Armour  Ddve,  El  Paso,  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Ehgibihty  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  21, 1997,  appUcable  to  all 
workers  of  Sun  Apparel,  Incorporated, 
Concepcion  Plant,  located  in  El  Paso, 
Texas.  The  notice  was  pubUshed  in  the 
Federal  Register  on  April  15, 1997  (62 
FR  18362). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  Armour  Drive,  El  Paso, 
Texas  location  of  SuA  Apparel, 
Incorporated.  The  Armour  Drive  facility 
is  the  administrative  office  and  c:utting 
department  for  Sim  Apparel's 
Concepcion  Plant  also  located  in  El 
Paso,  Texas.  The  workers  are  engaged  in 
the  production  of  men's  and  women's 
jeans. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sun  Apparel.  Incorporated  who  were 
adversely  affected  by  increased  imports 
of  men's  and  women's  jeans. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Sun  Apparel,  Incorporated, 
Armour  Drive,  El  Paso,  Texas. 

The  amended  notice  appUcable  to 
TA-W-33,269  is  hereby  issued  as 
follows: 

"All  workers  of  Sun  Apparel,  Incorporated, 
Concepcion  Plant.  El  Paso,  Texas  (TA-W- 
33,269).  and  Armour  Drive,  El  Paso,  Texas 
(TA-W-33,269A)  who  become  totally  or 
partially  separated  from  employment  on  or 
after  April  18, 1997  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974." 

Signed  at  Washington,  DC,  this  22nd  day 
of  August.  1997. 
Ruaaell  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-23425  Filed  9-3-97;  8:45  am) 
MUJNQ  coot  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-33,470] 

Vision-Ease  Lens,  a  Sut>sldiary  of 
BMC,  Inc.,  Fort  Lauderdale,  Florida; 
Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance;  Correction 

This  notice  corrects  the  notice  of 
Affirmative  Determination  Regarding 
EhgibiUty  to  Apply  for  Worker 
Adjustment  Assistance  for  TA-W- 
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33.470  which  was  published  in  the 
Federal  Register  on  June  13,  1997  (62 
FR  32376)  in  FR  Document  97-15595. 

This  revises  the  subject  firm  name  for 
TA-W-33,470  on  page  32376  to  read 
Vision-Ease  Lens,  a  Subsidiary  of  BMC, 
Inc. 

Signed  in  Washington,  DC.  this  20th  day  of 
August  1997. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-23426  Filed  9-3-97;  8:45  am] 

aiLLMQ  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  PutHic 
Comment  and  Recommendations; 
Youth  Opportunity  Arsa  Pilot 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
andJoT  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  .desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  proposed  information 
collection  on  the  Youth  Opportunity 
Area  Pilot.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  employee 
Usted  below  in  the  contact  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  3, 
1997.  Written  comments  should: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  use; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

AOOAESSES:  David  Lah,  Employment 

and  Training  Administration,  U.S. 

Department  of  Labor,  200  Constitution 

Avenue,  N.W..  Room  N-5637. 

Washington,  D.C.,  202-219-5782. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Youth  Opportunity  Area  Pilot  is 
an  attempt  on  the  part  of  the 
Department  of  Labor  to  improve  the 
labor  market  prospects  of  out-of-school 
youth  in  a  small  number  of  high  poverty 
areas.  In  this  pilot,  funds  will  be 
provided  to  three  new  Opportimity 
Areas.  These  new  areas  in  the  cities  of 
New  York  and  Boston,  and  in 
Kentucky's  Lake  Coimty  Area 
Development  District.  Funds  will  be 
used  to  expand  employment,  education, 
and  training  opportunities  for  out-of- 
school  youth  ages  16-24,  with  priority 
given  to  high  school  dropouts.  Each 
Opportunity  Area  will  consist  of  an 
identified  target  area  within  a 
designated  empowerment  zone  (EZ)  or 
enterprise  community  (EC)  with  a 
population  of  between  10,000  and 
20,000  persons  and  a  poverty  rate  in  the 
1990  Census  that  is  among  the  highest 
in  the  EZ/EC.  Under  this  evaluation,  a 
baseline  youth  employment  rate  will  be 
determined  for  the  three  Opportunity 
Areas.  This  will  be  compared  to  an 
employment  rate  similarly  calculated  at 
the  end  of  the  pilot  to  determine  its 
impact  on  the  abiUty  of  youth  in  these 
areas  to  find  jobs.  In  addition, 
information  will  be  collected  on 
whether  the  subject  young  people  are 

garents  and  on  any  exposure  they  may 
ave  had  to  the  criminal  justice  system. 

Type  of  Review:  Paperwork 
Reduction. 

Agency:  Employment  and  Training 
Administration. 

Title:  Youth  Opportunity  Area  Pilot. 

Affected  Public:  Individuals  and 
households. 

Total  Respondents:  720. 

Frequency:  One  follow-up  survey. 

Total  Responses:  1440. 

Average  Time  Per  Response:  One-half 
hour. 


Estimated  Total  Burden  Hours:  720. 

Estimated  Total  Burden  Cost: 
$400,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
inforiAation  collection  request;  they  wiU 
also  become  a  matter  of  pubUc  record. 

Dated:  August  28, 1997. 
Gerard  F.  Fiala. 

Administrator,  Office  (^Policy  and  Research. 
(FR  Doc.  97-23431  Filed  9-3-97;  8:45  am) 

BtUJNO  OOOC  4610-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-013e7] 

CalHomia  Fashions  Industries,  inc.  Los 
Angeles,  California  and  NAFTA— 
01367A  New  York,  New  Yorit;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  as  amended  (19  USC 
2273)  the  Department  of  Labor  issued  a 
Certification  of  Ehgibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  29, 1997,  applicable  to  all 
workers  at  California  Fashions 
Industries,  Inc.  located  in  Los  Angeles, 
Cahfomia.  The  notice  was  pubUshed  in 
the  Federal  Register  on  February  13, 
1997  (62  FR  6806). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  New  York,  New  YoA 
location  of  Cahfomia  Fashions 
Industries,  Inc.  The  New  York,  New 
York  location  is  the  showroom  and  sales 
office  of  Cahfomia  Fashions'  production 
feciUty  in  Los  Angeles,  Cahfomia.  The 
woii:ers  are  engaged  in  the  production 
of  ladies'  garments. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cahfomia  Fashions  Industries,  Inc.  who 
were  adversely  affected  by  increased 
imports  from  Mexico.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  the  workers  of 
Cahfomia  Fashions  Industries,  Inc., 
New  York,  New  York. 

The  amended  notice  applicable  to 
NAFTA — 01367  is  hereby  issued  as 
follows: 

"All  workers  of  CaUforaia  Fashions 
Industries,  Inc.,  Los  Angeles,  California 
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(NAFTA— 01367).  and  New  York,  New  York 
(NAFTA— 01367A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  November  26. 1995.  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  [X]  this  22nd  day  of 
August,  1997.  » 

RnaaeU  T.  Kile,  "^ 

Progjram  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  97-23429  Filed  9-J-97;  8:45  am] 

aiLUNQCOOe  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-015«q 

Qorecki  (Gor-Mill)  Mfg.  Co.,  Inc. 
Milaca,  Minnesota;  Amended 
CertificaUon  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D.  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
July  30,  1997,  applicable  to  all  workers 
of  Gorecki  (Gor-Mill)  Mfg.  Co.,  Inc.. 
Milaca,  Minnesota.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  only  the  workers 
engaged  in  the  production  of  overhead 
projector  "model  2000"  were  separated 
from  Gorecki  (Gor-Mill)  Mfg.  Co.,  Inc., 
Milaca,  Minnesota  due  to  a  shift  in 
production  to  Juarez,  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  only 
those  workers  who  are  engaged  in  the 
production  of  overhead  projector 
"model  2000"  at  the  subject  firms' 
Milaca,  Minnesota  plant. 

The  intent  of  the  Department's 
certification  is  to  cover  all  workers  of 
Gorecki  (Gor-Mill)  Mfg.  Co.,  Inc.. 
Milaca,  Minnesota  adversely  affected  by 
a  shift  in  production  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-01595  is  hereby  issued  as 
follows: 

"All  workers  of  Gorecki  (Gor-Mill)  M^. 
Co.,  Inc.,  Milaca,  Minnesota  engaged  in 
employment  related  to  the  production  of 
overhead  projector  "model  2000"  who 
became  totally  or  partia'!y  separated  from 
employment  on  or  after  March  24,  1996  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 


Signed  at  Washington,  DC,  this  19th  day  of 
August,  1997. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-23428  Filed  9-3-97;  8:45  am) 

MLUNG  COOE  4610-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-129)] 

NASA  Advisory  Council  (NAC). 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee 
(ASTTAC);  Propulsion  Systems 
Subcommittae;  Meeting 

AQBCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CrTADON  OF  PREVIOUS 
ANNOUNCEMENT:  62FR44491,  NOTICE 
NUMBER  97-118.  August  21. 1997. 
PREVIOUSLY  ANNOUNCED  DATES  AND 
ADDRESSES  OF  MEETINQ:  September  15. 
1997,  8:00  a.m.  to  5  p.m.,  September  16, 
1997.  8:00  a.m.  to  5  p.m.,  and 
September  17. 1997.  8:00  a.m.  to  5  p.m. 
National  Aeronautics  and  Space 
Administration.  Lewis  Research  Center. 
Building  3,  Room  215,  21000  Brookpark 
Road,  Cleveland,  OH  44135. 
CHANGES  M  THE  MEETING:  Dates  changed 
to  September  15, 1997,  and  September 
16, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Carol  J.  Russo,  National  Aeronautics  and 
Space  Administration,  Lewis  Research 
Center,  21000  Brookpark  Road, 
Cleveland.  OH  44135,  216/433-2965. 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  August  28, 1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  97-23434  Filed  9-3-97;  8:45  am] 
BiLUNQ  COOE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-128)] 

NASA  Advisory  Council  (NAC), 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee 
(ASTTAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee. 
DATES:  September  30, 1997,  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Street.  S.W.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary-Ellen  McGrath.  Office  of 
Aeronautics  and  Space  Transportation 
Technology,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Aeronautics  and  Space  Transportation 

Technology  Overview 
— Subcommittee  Reports 
— Scenario-Based  Vehicle  Study 
— Aviation  Safety  Research  Initiative 
— Update  of  Enterprise  Planning 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  August  28, 1997. 
Leslie  M.  Nolan. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  97-23435  Filed  9-3-97;  8:45  ami 

BILUNQ  COOE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-130] 

Notice  of  Prospective  Copyright 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  Copyright 

License. 

summary:  NASA  hereby  gives  notice 
that  Merrimac  Interactive  Media 
Corporation,  of  Voorhees.  NJ.  has 
applied  for  an  exclusive  license  for  the 
technology  entitled  "ISO  9000  Training 
Simulation,"  KSC-11961,  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  to 
Merrimac  Interactive  Media  Corporation 
should  be  sent  to  Beth  Vrioni.  John  F. 
Kennedy  Space  Center,  Mail  Code:  DE- 
TPO,  Kennedy  Space  Center,  PL  32899. 
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DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  November  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Vrioni  at  (407)  867-6225. 

Dated:  August  27, 1997. 
Edward  A.  Frankle, 
Geiteral  Counsel. 
(FR  Doc.  97-23433  Filed  9-3-97;  8:45  am] 

BtLLNM  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  additional  meetings. 

SUMMARy:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Conunittee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  firom  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Qose  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Titie  5,  United 
States  Code. 

1.  Date:  September  29, 1997. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 


Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  Focus  Grants  I, 
submitted  to  the  Division  of  Research 
and  Education  for  projects  at  the 
September  15, 1997  deadline. 

2.  Date:  September  30, 1997. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  Focus  Grants  I, 
submitied  to  the  Division  of  Research 
and  Education  for  projects  at  the 
September  15, 1997  deadline. 
Nancy  E.  Weiaa. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  97-23436  Filed  9-3-97;  8:45  am]      , 

BHJJNQCODE  7S36-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-155] 

Consumers  Energy  Company;  Notioe 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operatir>g 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers 
Energy  Company  (the  Ucensee)  to 
withdraw  its  October  15, 1996,  as 
supplemented  on  April  22, 1997, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-6 
for  the  Big  Rock  Point  Plant,  located  in 
Charlevoix  County,  Michigan. 

The  proposed  changes  would  have 
modified  the  facility  technical 
specifications  pertaining  to  the  use  of 
Option  B,  Performance  Based 
Requirements,  of  Appendix  J  to  10  CFR 
Part  50,  for  the  Type  A,  Type  B,  and 
Type  C  tests.  In  addition,  the 
amendment  request  proposed  several 
editorial  changes  to  the  Big  Rock  Point 
technical  specifications. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  Jime  4, 1997  (62 
FR  30630).  However,  by  letters  dated 
April  22, 1997,  and  August  25, 1997,  the 
licensee  vtithdrew  the  proposed 
changes. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15, 1996,  and 
the  licensee's  letters  dated  April  22, 
1997,  and  August  25. 1997,  which 
withdrew  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 


NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
North  Central  Michigan  College,  1515 
Howard  Street.  Petoskey.  Michigan 
49770. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commission. 
LinhN.  Tran, 

Project  Manager,  Project  IXrectorate  M-l, 
Division  of  Reactor  Projects — m/IV,  Office  of 
Nuclear  Reactor  Regulation . 

[FR  Doc.  97-23473  Filed  »-3-e7;  8:45  am| 
■LUMOCOOlTm  ll-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-331] 

Older  Approving  Application 
Regarding  Merger  Agreement  Belwaan 
lES  Industries  Inc.,  WPL  Holdings.  Inc^ 
and  Interstate  Povver  Corporation 

In  the  Mattn  of  IBS  Utilities  Inc.  (Duane 
Arnold  Energy  Center). 


lES  Utilities  Inc.  (lESU)  is  a  wholly 
owned  subsidiary  of  lES  Industries  Inc. 
(lESI).  lESU  is  the  operator  and  a  70- 
percent  owner  of  the  Duane  Arnold 
Energy  Center  (DAEC).  lESU  and  the 
minority  ovtrners.  Central  Iowa  Power 
Cooperative  and  Com  Belt  Power 
Cooperative,  hold  Facility  Operating 
License  DPR-49  issued  by  the  U.S. 
Atomic  Energy  Commission  pursuant  to 
part  50  of  Titie  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  50)  on 
February  22, 1974.  lESU  has  authority  to 
possess,  use,  and  operate  the  facility, 
and  the  minority  owners  have  the 
authority  to  possess  the  fiacility.  DAEC 
is  located  in  Linn  Coimty,  Iowa. 

n 

By  letter  dated  September  27, 1996, 
lESU  informed  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission)  of  a  proposed  merger  of 
lESI,  WPL  Holdings,  hic.  (WPLH),  and 
Interstate  Power  Corporation  (IPC). 
Under  the  merger  agreement,  lESI  will 
merge  with  and  into  WPLH,  of  which 
lESU  would  become  a  wholly  owned 
subsidiary,  and  IPC  will  become  a 
subsidiary  of  WPUi.  In  addition,  WPLH 
will  be  renamed  Interstate  Energy 
Corporation  (lEC).  lESU  will  remain  the 
holder  of  its  license  for  DAEC. 
Furthermore,  current  stockholders  of 
lESI  and  IPC  vtrill  become  stockholders 
of  lEC,  in  addition  to  current  WPLH 
stockholders,  pursuant  to  a  formula 
stipulated  in  the  merger  agreement 
lESU  requested  the  Commission's 
approval,  pursuant  to  10  CFR  50.80, 
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regarding  the  proposed  transactions  to 
the  extent  they  effect  an  indirect  transfer 
of  control  of  the  DAEC  license.  On 
February  26, 1997,  a  notice  of 
consideration  of  approval  of  application 
regarding  corporate  restructuring  was 
published  in  the  Federal  Register  (62 
FR  8783).  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  in  the 
Federal  Register  on  May  5, 1997  (62  FR 
24515). 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the  * 
license,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  submitted  in  the  letter  of 
September  27,  1996,  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that  the 
proposed  merger  will  not  affect  the 
qualifications  of  lESU  as  a  bolder  of  the 
license,  and  that  the  transfer  of  control 
of  the  license,  to  the  extent  effected  by 
the  proposed  merger,  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  set  forth  herein.  These 
findings  are  supported  by  a  Safety 
Evaluation  dated  August  28,  1997. 

m 

Accordingly,  pursuant  to  Sections 
161b.  161i.  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2201(b),  2201{i).  2201(o),  and 
2234,  and  10  CFR  50.80,  it  is  hereby 
ordered  that  the  Commi^ion  approves 
the  application  regarding  the  merger 
agreement  between  lESI,  WPLH^and 
IPC  subject  to  the  following:  (1)  lESU 
shall  provide  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  a  copy  of 
any  application,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
interests  or  liens)  from  lESU  to  its 
parent  or  to  any  other  affiliated 
company,  facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  10  percent  of  lESlTs 
consolidated  net  utility  plant,  as 
recorded  on  lESU's  books  of  account; 
and  (2)  should  the  merger  not  be 
completed  by  June  30,  1998,  this  Order 
shall  become  null  and  void  unless,  upon 
application  and  for  good  cause  shown, 
this  date  is  extended. 

This  Order  is  effective  upon  issuance. 

IV 

By  October  6, 1997,  any  person 
adversely  afiiected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  such  person's  interest 


is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714'(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001 ,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  by  the 
above  date.  Copies  also  should  be  sent 
to  the  Office  of  the  General  Counsel  and 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  and  to  Alvin  H. 
Gutterman.  Morgan.  Lewis  and  Bockius 
LLP.  1800  M  Street.  NW..  Washington, 
DC  20036-5869.  attorney  for  lESU. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
September  27, 1996,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  E)C,  and  at  the  local 
public  document  room  located  at  the 
Cedar  Rapids  Public  Library,  500  First 
Street,  SE,  Cedar  Rapids.  lA  52401. 

Dated  at  Rockvills,  Maryland,  this  28th  day 
of  August,  1997. 

For  the  Nuclear  Regulatory  Conuniasion. 
SmbmI  J.  CoUbM, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-23472  Filed  9-3-97;  8:45  amj 
■UJNQ  CODE  raw-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Poctet  No.  70-308S] 

Draft  Environm«ntal  Impact 
Statamant — Oacommiaaioning  of  tf>e 
Babcock  &  Wilcox  Shallow  Land 
Oiaposal  Araa  In  Parte  Township, 
Pannsyhfania 

AGENCY:  Nuclear  RegiUatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMMRY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published  a 
Draft  Environmental  Impact  Statement 
(DEIS)  regarding  the  proposed 
decommissioning  of  the  Babcock  & 
Wilcox  (B&W)  Shallow  Land  Disposal 


Area  (SLDA)  in  Parks  Township, 
Pennsylvania.  This  DEIS  describes  and 
evaluates  the  potential  enviromnental 
impacts  of  B&W's  proposed  approach  to 
decommissioning  the  radiologically 
contaminated  waste.  The  B&W  preferred 
approach  would  allow  radioactive 
material  to  remain  on-site.  The  wastes 
would  be  stabilized  by  installing  an 
engineered  cover  system  and  a  system  of 
hydrologic  barriers  and  controls 
aitrrounding  the  trench  areas  to  provide 
groundwater  protection.  The  coal  mine 
underlying  the  SLDA  would  be 
stabilized  by  injecting  grout  into  the 
voids  under  the  trenches  to  prevent 
subsidence.  Institutional  controls  would 
be  required  in  perpetuity  to  prevent 
inadvertent  intrusion  into  the  waste. 
The  DEIS  evaluates  the  radiological  and 
nonradiological  impacts  associated  with 
the  B&W  proposed  action  and  four 
alternative  actions,  including  no  action. 
Based  on  the  evaluations  in  this  DEIS, 
the  staff's  preliminary  conclusion  is  that 
another  alternative,  modified 
stabilization  in-place,  would  protect 
public  health  and  the  environment  and 
would  be  less  costly  than  the  other 
alternatives.  This  alternative  would 
include  institutional  controls  and 
backfilling  of  the  coal  mine,  but  the 
engineered  barriers  and  cap  would  not 
be  implemented.  For  any  of  the 
alternatives,  off-site  impacts  would  be 
low  and  no  off-site  dose  is  expected. 
The  DEIS  is  a  preliminary  analysis  of 
the  environmental  impacts  of  B&W's 
proposed  approach  and  alternative 
actions.  The  issuance  of  a  final  EIS.  and 
any  NRC  decisionmaking  based  on  a 
final  EIS,  will  not  be  made  until  public 
comments  on  the  DEIS  are  received  and 
evaluated. 

DATES:  Written  comments  on  the  DEIS 
should  be  received  at  the  address  Listed 
below  by  December  15, 1997.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
NRC  is  able  to  assure  consideration  only 
for  comments  received  on  or  before  this 
date. 

To  the  extent  practicable,  NRC  staff 
will  grant  reasonable  requests  for 
extensions  of  time  for  comment  up  to 
fifteen  (15)  days. 

A00RESSE8:  Mail  written  comments  to 
David  L.  Meyer,  Chief,  Rides  and 
Directives  Branch,  Mail  Stop  T-6D59. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Deliver 
comments  to  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:30  am 
and  4:15  pm.  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room.  2120  L  Street,  N.W..  Washington. 
DC  20555.  A  single  copy  of  the  DEIS 
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(NUREG-1613)  may  be  requested  by 
those  considering  public  comment  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Printing  and  Graphics 
Branch,  Washington,  DC  20555-0001.  A 
copy  of  the  DEIS  is  available  for 
inspection  and/or  copying  in  the  NRC 
Public  Document  Room,  2120  L  St.  NW., 
Washington.  DC  20555-0001.  A  copy  is 
being  made  avaikble  for  public 
inspection  at  the  local  PubUc  Docimient 
Room  in  the  Apollo  Memorial  Library, 
219  North  Pennsylvania  Avevue, 
Apollo,  Pennsylvania  15613;  telephone 
number  (412)  478-4214. 

FOR  FURTHER  INFOHKUTION  CX)NTACT:  Dr. 
Phylhs  Sobel,  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Mail 
Stop  T7F-27,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001.  Telephone  301-415- 
6714. 

SliPPLEMENTARY  (NF0RMAT10N:  NRC  has 
prepared  a  D^S  that  evaluates  the 
environmental  impacts  and  alternatives 
associated  with  B&W's  proposed  action 
to  decommission  radiologically 
contaminated  wastes  in  trenches  at  the 
SLDA.  NRC  noticed  its  intent  to.prepare 
an  EIS  on  the  decommissioning  of  the 
SLDA  facihty  in  Parks  Township, 
Pennsylvania  (59  FR  67344)  on 
December  29, 1994,  and  conducted  a 
public  meeting  to  obtain  comments  on 
the  intended  scope  of  the  EIS  in 
Leechburg,  Peimsylvania,  on  January  26, 
1995. 

UnUl  1970.  the  SLDA  at  Parks 
Township.  Pennsylvania,  was  used  for 
the  disposal  of  hazardous  and  low-level 
wastes  from  a  nuclear  fuel  fabrication 
facility  in  nearby  Apollo,  Pennsylvania. 
The  materials  placed  in  the  trenches 
consisted  of  wastes,  scrap  and  trash. 
These  disposals  were  made  pursuant  to 
the  requirements  of  10  CFR  20.304, 
which  was  in  effect  at  the  time.  The 
radioactive  materials  in  the  SLDA 
include  natural  uranium,  enriched  and 
depleted  uranium,  and  lesser  quantities 
of  thorium,  americium,  and  plutonium. 

The  SLDA  is  currently  ovtrned  by 
B&W,  which  maintains  the  site  under  an 
active  NRC  license  no.  SNM-2001  for 
use  in  possession,  storage,  monitoring., 
and  characterization  of  the  SLDA.  B&W 
intends  to  decommission  the  site  as  part 
of  license  termination  activities.  The 
site  requires  decommissioning  because 
it  contains  activities  higher  than  NRC 
regulations  allow  for  release  of  the 
property  for  unrestricted  use  and 
termination  of  the  license.  The  site  is 
listed  in  NRC's  Site  Decommissioning 
Management  Plan  because  it  warrants 


special  NRC  oversight  to  ensure  safe  and 
timely  decommissioning. 

B&W's  preferred  approach  to 
decommissioning  would  allow 
radioactive  material  to  remain  on-site. 
The  wastes  would  be  stabilized  by 
instalhng  an  engineered  cover  system 
and  a  system  of  hydrologic  barriers  and 
controls  surrounding  the  trench  areas  to 
provide  groundwater  protection.  The 
coal  mine  underlying  the  SLDA  would 
be  stabilized  by  injecting  grout  into  the 
voids  under  the  trenches  to  prevent 
subsidence.  Institutional  controls  would 
be  required  in  perpetuity  to  prevent 
inadvertent  intrusion  into  the  waste. 
Because  the  licensee's  proposed 
decommissioning  alternative  would 
allow  radioactive  material  to  remain  on- 
site  and  the  quantities  of  materials  in 
some  areas  would  exceed  existing 
radiological  criteria  for 
decommissioning  for  unrestricted  - 
release,  approval  of  the  licensee's 
proposal  requires  the  preparation  of  an 
EIS  in  accordance  with  the  National 
Environmental  Pohcy  Act  and  NRC's    . 
implementing  requirements  in  10  CFR 
part  51. 

The  DEIS  evaluates  the  radiological 
and  nonradiological  impacts  associated 
with  the  B&W  proposed  action 
(stabilization  in-place)  and  four 
alternative  actions  (no  action,  disposal 
off-site,  stabilization  on-site,  and 
modified  stabilization  in-place).  Under 
the  no  action  alternative,  wastes  in  the 
SLDA  would  be  retained  in  their  current 
configuration  within  the  trenches 
without  any  additional  processing, 
stabilization,  or  controls.  This 
alternative  is  analyzed  in  the  EIS  to 
provide  a  baseline  for  comparison  with 
the  other  alternatives;  however,  the  no 
action  alternative  cannot  be  considered 
because  the  on-site  doses  exceed  NRC's 
criteria  for  imrestricted  use  and  thereby 
require  institutional  controls.  Disposal 
off-site  would  involve  excavating  all 
wastes,  treating  the  waste,  as  necessary, 
to  meet  disposal  facility  acceptance 
criteria,  and  shipping  the  waste  to  an 
off-site  facility  licensed  for  disposal.  No 
wastes  would  remain  in  the  trenches  at 
the  site  after  remediation,  but 
contaminated  soil  and  rock  that  are 
below  NRC  and  EPA  cleanup  limits 
would  remain  on-site.  Under  the 
stabilization  on-site  alternative,  all 
wastes  would  be  excavated,  treated,  and 
stored  in  a  newly  constructed  on-site 
disposal  cell.  Under  NRC's  staff- 
developed  alternative,  modified 
stabilization  in-place,  institutional 
controls  and  backfilling  of  the  coal  mine 
would  be  used,  but  the  engineered 
barriers  and  cap  would  not  be 
implemented. 


The  DEIS  assesses  the  impacts  of  the 
B&W  proposed  action  and  the  four 
alternative  actions  for  socioeconomics, 
land  use,  cultural  resources,  geology,  air 
quality,  water  quality,  human  health, 
biological  resources,  and  wetlands. 
Additionally  an  analysis  and 
comparison  of  the  costs  and  benefits  of 
each  alternative  has  been  performed. 
The  analyses  indicate  that  the 
radioactive  and  chemical  contaminants 
at  the  SLDA,  in  their  current  condition 
(i.e.,  no  action  alternative)  would  leach 
extremely  slowly  from  the  trenches  and 
would  be  heavily  diluted  to  near 
background  levels  both  by  groundwater 
and  by  surface  water.  For  any  of  the 
alternatives,  off-site  impacts  would  be 
low  and  nd  off-site  dose  is  expected. 

Based  on  the  evaluations  in  this  DEIS, 
the  staff's  preliminary  conclusion  is  that 
modified  stabilization  in-place  would 
protect  public  health  and  the 
environment  and  would  be  less  costly 
than  the  other  alternatives.  Since  the 
uranium  is  highly  immobile,  the  barriers 
proposed  in  the  stabilization  in-place 
alternative  are  not  needed  to  prevent 
migration.  The  air  quality  and  noise 
impacts  of  the  modified  stabihzation  in- 
place  alternative  would  be  similar  but 
not  as  large  as  those  for  the  stabilization . 
in-place  alternative  in  that  there  will  be 
some  construction  on-site  for  the  mine 
stabilization  and  erosion  controls 
around  Dry  Run.  However,  the  air 
quality  and  noise  impacts  would  be  less 
because  the  cap,  slurry  wall,  and  grout 
curtain  would  not  be  built  and 
construction  times  would  be  much 
shorter  than  for  stabilization  in-place. 
Human  health  impacts  of  the  modified 
stabilization  in-place  alternative  would 
be  similar  to  those  for  stabilization  in- 
place.  The  costs  for  modified 
stabilization  in-place  would  be  about  31 
percent  of  the  cost  for  stabihzation  in- 
place,  but  sUghtly  greater 
(approximately  $7  million)  than  no 
action  because  of  costs  associated  with 
mine  stabilization  and  institutional 
controls.  The  stabilization  on-site 
alternative  would  offer  no  advantages. 
The  disposal  off-site  alternative  would 
allow  the  SLDA  property  to  be  released 
for  unrestricted  use,  but  there  would  be 
increased  risks  associated  with  the 
removal  and  processing  of  the  material 
from  the  trenches. 

The  principal  health  concern  related 
to  leaving  wastes  on-site  would  be  the 
effects  of  possible  future  human 
intrusion  directly  into  the  waste.  Direct 
intrusion  into  the  waste  could  be 
prevented  by  continuing  institutional 
controls  on  the  site  in  perpetuity.  Under 
the  modified  stabilization  in-place 
alternative,  institutional  controls  would 
be  used  to:  (1)  Prevent  people  from 
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intruding  into  the  trenches  or  h\ing  on 
the  site;  (2)  provide  for  a  maintenance 
program  to  maintain  the  soil  cap  in  its 
present  condition  and  to  prevent  any 
erosion  of  the  cap  caused  by  runoff  or 
headward  erosion  of  Dry  Run;  and  (3) 
provide  for  a  monitoring  program  to 
continue  monitoring  the  wells  on-site  to 
ensure  off-site  doses  continue  to  be 
negligible. 

NRC  is  offering  an  opportunity  for 
pubUc  review  and  comment  on  the  DEIS 
in  accordance  with  NRC  requirements 
in  10  CFR  51.73.  51.74.  and  51.117.  Any 
comments  of  Federal.  State,  and  local 
agencies.  Indian  tribes,  or  other 
interested  parties  will  be  made  available 
for  public  inspection  when  received. 
The  DEIS  is  a  preliminary  analysis  of 
the  environmental  impacts  of  BAW's 
proposed  approach.  'Hie  issuance  of  a 
final  EIS,  and  any  NRC  decisionmaking 
based  on  a  final  EIS,  will  not  be  made 
until  public  comments  on  the  DEIS  are 
received  and  evaluated.  NRC  staff  will 
review  the  comments,  conduct  any 
necessary  analyses,  and  make 
appropriate  revisions  in  developing  the 
final  EIS  on  the  decommissioning  of  the 
SLDA  fociUty  in  Parks  Township, 
Pennsylvania.  NRC  anticipates 
completing  the  EIS  on  this  faciUty  in 
1998;  however,  this  schedule  may  need 
to  be  adjusted  during  the  review  of 
pubhc  comments. 

NRC  is  also  arranging  a  pubUc 
meeting  on  the  DEIS  to  be  held  in  the 
vicinity  of  Parks  Township, 
Pennsylvania,  during  the  public 
comment  period  in  the  fall  of  1997.  The 
meeting  will  consist  of  an  overview  of 
the  DEIS  and  an  opportunity  for  the 
NRC  to  hear  any  public  comments  on 
the  DEIS.  NRC  will  announce  the  date 
and  location  for  this  meeting  in  a 
subsequent  Federal  Register  notice  in 
advance  of  the  public  meeting. 

Opportunity  for  ■  Hearing 

Pursuant  to  the  Commission's  rules  in 
10  CFR  part  2.  subpart  L,  an  opportunity 
for  a  hearing  is  hereby  offered  with 
respect  to  the  Ucensee's  proposed 
action,  stabilization  in  place,  or  any 
alternative  described  in  the  DEIS  that 
the  hcensee  may  include  in  a  request  to 
amend  its  license  to  incorporate  a 
decommissioning  plan.  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  the  licensee's 
deconunissioning  actions  (the 
"proceeding")  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
pubUcation  of  this  Federal  Register 
notice. 


The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  deUvery  to  the  Rulemakings  and 
Adjudications  staff,  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville.  MD 
20852-2738:  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding: 

2.  How  that  interest  may  be  affiacted 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g): 

3.  The  requester's  areas  of  concern 
about  the  proposed  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  $2. 1205(c). 

In  accordance  with  10  CFR 
§  2.1205(e).  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

1 .  The  Ucensee.  B  It  W  Nuclear 
Enviroimiental  Services,  Inc.,  2220 
LanghomeRoad,  P.O.  Box  10548, 
Lynchburg,  VA  24506-0548  Attention: 
Mr.  Philip  R.  Rosenthal:  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Ehrector  for  Operations,  One 
White  FUnt  North.  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commission. 

John  W.  N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[PR  Doc.  97-23475  Filed  ^5-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  by  the  Nuclear  Regulatory 
Commission's  (NRC's)  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  pursuant  to  the  Federal 
Advisory  Committee  Act.  These 
procedures  are  set  forth  so  that  they  may 
be  incorporated  by  reference  in  futtire 
notices  tor  individual  meetings. 

The  ACRS  is  a  statutory  group 
established  by  Congress  to  review  and 
report  on  applications  for  the  Ucensing 
of  nuclear  power  reactor  faciUties  and 
on  certain  other  nuclear  safety  matters. 
The  Committee's  reports  become  a  part 
of  the  pubUc  record. 

The  ACRS  meetings  are  conducted  in 
accordance  with  the  Federal  Advisory 
Committee  Act;  they  are  normally  open 
to  the  public  and  provide  opportunities 
for  oral  or  written  statements  from 
members  of  the  public  to  be  considered 
as  part  of  the  Committee's  information 
gathering  process.  ACRS  reviews  do  not 
normally  encompass  matters  pertaining 
to  enviroimiental  impacts  other  than 
those  related  to  radiological  safety. 

The  ACRS  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process. 

General  Rules  Regarding  ACRS 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  There  may  be  a  need  to  make 
changes  to  the  agenda  to  facilitate  the 
conduct  of  the  meeting.  The  Chairman 
of  the  Committee  is  empowered  to 
conduct  the  meeting  in  a  maimer  that, 
in  his/her  judgment,  will  faciHtate  the 
orderly  conduct  of  business,  including 
making  provisions  to  continue  the 
disciission  of  matters  not  completed  on 
the  scheduled  day  on  another  meeting 
day.  Persons  planning  to  attend  the 
meeting  may  contact  the  Chief  of  the 
Nuclear  Reactors  Branch,  ACRS,  prior  to 
the  meeting  to  be  advised  of  any 
changes  to  the  agenda  that  may  have 
occurred.  This  individual  can  be 
contacted  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m., 
Eastern  Time. 

The  following  requirements  shall 
apply  to  public  participation  in  ACRS 
full  Committee  meetings: 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
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may  do  so  by  sending  a  readily 
reproducible  copy  addressed  to  the 
Chief  of  the  Nuclear  Reactors  Branch 
8}}ecified  in  the  Federal  Register  Notice, 
care  of  the  Advisory  Committee  on 
Reactor  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Comments  should  be  limited 
•to  items  being  considered  by  the 
Committee.  Comments  should  be  in  the 
posse^on  of  the  Designated  Fednal 
Official  at  least  five  days  prior  to  a 
meeting  to  allow  time  for  reproduction 
and  distribution. 

Written  comments  may  also  be 
submitted  by  providing  a  readily 
reproducible  copy  to  the  Designated 
Federal  Official  at  the  beginning  of  the 
meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do. so  to  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  bo 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  cancelled 
or  rescheduled  and  the  time  allotted  to 

g resent  oral  statements  can  be  obtained 
y  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch,  ACRS  (telephone:  301/ 
415-7364)  between  7:30  a.m.  and  4:15 
p.m..  Eastern  Time. 

(d)  During  the  ACRS  meeting 
presentations  and  discussions, 
questions  may  be  asked  by  ACRS 
members.  Committee  consultants,  NRC 
staff,  and  the  ACRS  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
pemaitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  may  be  in  documents,  folders,  etc., 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  op)en  to  the  public. 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRC  PubUc  Dociunent 


Room.  2120  L  Street.  NW.  Washington, 
DC  20555,  for  use  within  one  week 
following  the  meeting.  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copwes  may  be  obtained  upon 
payment  of  appropriate  reproduction 
charges. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  The  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672 
or  ftp.fedworld.  These  documents  and 
the  meeting  agenda  are  also  available  for 
downloading  or  reviewing  on  the  . 
internet  at  http://www.nrc.gov/ 
ACRSACNW. 

ACRS  Subcommittee  Meetings 

ACRS  Subcommittee  meetings  will 
also  be  conducted  in  accordance  with 
the  above  procedures,  as  appropriate. 
When  Subcommittee  meetings  are  held 
at  locations  other  than  at  NRC  faciUties. 
reproduction  faciUties  may  not  be 
available  at  a  reasonable  cost. 
Accordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Pn^rietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
includ^  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 


Dated:  August  28. 1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  97-23471  Filed  9-3-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Na  50-213] 

Office  of  Nuclear  Reactor  Regulation; 
Connecticut  Yankee  Atomic  Power 
Company;  Haddam  Neck  Plant;  Notice 
of  Receipt  of  and  Availability  for 
Comment  of  Post-Shutdown 
Decommission  Activities  Report 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  is  in  receipt  of  and» 
is  makvig  available  for  pubUc 
inspection  and  comment,  the  Post- 
Shutdown  Decommissioning  Activities 
Report  (PSDAR),  dated  August  22, 1997, 
for  the  Haddam  Neck  Plant  (HNP) 
located  in  Middlesex  Coimty, 
Connecticut,  Town  of  Haddam. 

The  licensee  has  selected  the  DECON 
alternative  for  decommissioning  the 
site.'  The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCo  or  Ucensee) 
plans  to  decontaminate  the  main 
coolant  system  in  early  1998  and  to 
initiate  large  component  removal,  (e.g. 
reactor  vessel,  steam  generators  and 
j)re8Stmzer)  in  mid-1998. 
Decontamination  and  removal  of  all 
structures  and  systems,  except  the  Spent 
Fuel  Storage  Building  (SFSB).  is 
scheduled  for  completion  by  the  end  of 
2002.  The  SFSB  removal  is  projected  for 
2022.  Soil  remediation  and  the  final  site 
survey,  excluding  the  SFSB,  are 
scheduled  for  mid-2004.  The  Ucensee 
states,  in  the  PSDAR,  that 
environmental  impacts  due  to 
decommissioning  will  be  within  the 
bounds  of  the  NRC  Final  Generic 
Environmental  Impact  Statement, 
NUREG-0586,  the  GEIS  and  the 
estimated  total  cost  of  decommissioning 
expected  to  be  about  $426,726,000. 

HNP  has  been  shut  down  since  July 
22, 1996.  CYAPCo  informed  the  NRC, 
by  letter  dated  December  5. 1996.  that 
as  required  by  10  CFR  50.82(a){l)(i)  and 
(ii),  it  had  permanently  ceased  power 
operations  and  had  removed  the  nuclear 
fuel  from  the  reactor  vessel.  The  fuel  is 
now  stored,  onsite,  in  the  spent  fuel 
pool. 

The  PSDAR  is  available  for  pubUc 
ins]}ection  at  the  local  pubUc  document 


■  DECON  is  the  alternative  in  which  the 
equipment,  structures,  and  portions  of  the  ficiHty    . 
and  site  containing  radioactive  contaminants  are 
removed  or  decontaminated  to  a  level  that  permits 
the  property  to  be  released  for  unrestricted  use 
shortly  after  cessation  of  operations. 
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room  located  in  the  Russell  Library,  123 
Broad  Street.  Middletown.  Connecticut 
06457,  and  at  the  Commission  Public 
Document  Room.  2120  L  Street,  NW..   , 
Washington,  DC  20037. 

The  NRC  will  hold  a  public  meeting 
in  the  vicinity  of  the  HNP  within  the 
next  60  days.  The  NRC  will  pubUsh  a 
notice  in  the  Federal  Register  and  in  the 
local  media  announcing  the  date,  time. 
and  location  of  this  meeting  along  with 
a  brief  description  of  the  purpose  of  the 
meeting. 

Comments  regarding  the  PSDAR 
should  be  subn;iitted  in  writing  to  Mr. 
Morton  B.  Fairtile,  Mail  Stop  011-B  20. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001  within  30 
days  after  the  date  of  this  notice. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commission. 
Se3nnour  H.  Weiss, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-23474  Filed  »-3-97;  8:45  am] 

BILUNQ  COOE  7SM>-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-22802;  File  No.  812-10566] 

Great-West  Life  &  Annuity  Insurance 
Company,  et  al. 

August  27. 1997. 

AQBHCV.  The  Securities  and  Exchange 

Commission  ("Commission") 

ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APW.ICANT8:  Great-West  Life  4  Annuity 
Insurance  Company  ("GWL&A"), 
Retirement  Plan  Series  Account  (the 
"Separate  Account"),  Maxim  Series 
Fund,  Inc.  ("Maxim")  and  One-Orchard 
Equities,  Inc.  ("Orchard"). 
RE1.EVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  sections  17(b)  and 
26(b). 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  pursuant  to  section 
26(b)  of  the  1940  Act  approving  a 
proposed  substitution  of  securities,  and 
piu^uant  to  section  17(b)  of  the  1940 
Act  exempting  related  transactions  from 
section  17(a)  of  the  1940  Act. 
FIUNQ  DATE:  The  application  was  hied 
on  March  12,  1997,  and  amended  on 
April  18.  1997,  July  29.  1997  and 
August  20, 1997. 

HEARINQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 


issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  AppUcants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  September  17, 1997.  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549. 
Applicants,  c/o  Josephine  Cicchetti, 
Esq.,  Jorden  Burt  Berenson  k  Johnson, 
LLP,  1025  Thomas  Jefferson  Street.  NW., 
Suite  400  East.  Washington.  DC  20007- 
0805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ethan  D.  Corey,  Senior  Counsel  or  Kevin 
M.  Kirchoff.  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  Management)  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants  Representations 

1.  GWL&A,  a  Colorado  stock  life 
insurance  company,  does  business  in 
the  District  of  Coliunbia,  Puerto  Rico, 
and  in  all  states  of  the  United  States, 
except  New  York. 

2.  GWL&A  is  wholly-owned  by  The 
Great-West  Life  Assurance  Company, 
which  is  a  subsidiary  of  Great- West 
Lifeco  Inc.,  an  instirance  holding 
company.  Great- West  Lifeco  Inc.  is  a 
subsidiary  of  Power  Financial 
Corporation  of  Canada,  which  is 
controlled  by  Power  Corporation  of 
Canada. 

3.  The  Separate  Accoimt,  established 
by  GWLAA  piu^uant  to  Colorado  law,  is 
registered  with  the  Commission  as  a 
unit  investment  trust.  The  Separate 
Account  acts  as  a  funding  vehicle  for 
certain  individual  flexible  premiiun 
deferred  contracts  (the  "Contracts"). 
The  Separate  Account  currently  has 
fift^n  investment  divisions,  each  of 
which  invest  exclusively  in  one  of  the 
corresponding  portfolios  of  Maxim,  an 
open-end  management  investment 
company. 

4.  Orchard,  the  principal  underwriter 
of  the  Contracts,  is  registered  as  a 


broker-dealer  pursuant  to  the  Securities 
Exchange  Act  of  1934,  and  is  a  member 
of  the  National  Association  of  Sectirities 
Dealers,  Inc. 

5.  The  Contracts  expressly  reserve 
GWL&A's  right,  both  on  its  own  behalf 
and  on  behalf  of  the  Separate  Account, 
to  eliminate  investment  divisions, 
combine  two  or  more  investment  " 
divisions,  or  substitute  one  or  more 
underlying  funds  for  others  in  which  its 
investment  divisions  are  invested. 

6.  GWL&A,  on  its  own  behalf  and  on 
behalf  of  the  Separate  Accoimt, 
proposes  to  exercise  its  contractual  right 
to  substitute  shares  of  the  Maxim  Series 
Fund  Blue  Chip  Portfoho  ("Substituted 
Portfolio")  for  respective  shares  of  the 
Maximum  Series  Fund  Total  Return 
Portfolio  ("Eliminated  Portfolio")  (the 
"Substitution").  Applicants  believe  the 
Substitution  will  benefit  the  Contract 
owners  by  eliminating  a  portfoUo  with 
below  average  historical  returns  and 
consolidating  Contract  owners 
investments  in  the  Substituted  Portfolio, 
which  has  investment  objectives  similar 
to  the  Eliminated  Portfolio. 

7.  The  Substituted  Portfolio  has  been 
in  existence  since  May  1,  1997,  and 
does  not  have  a  performance  record. 
However,  the  Substituted  PortfoUo  has 
the  same  investment  objective  and  the 
same  investment  strategy  as  the 
Foimders  Blue  Chip  Portfolio,  which 
has  consistently  provided  better  total 
returns  than  the  Eliminated  PortfoUo.  In 
addition,  the  Substituted  Portfolio  is 
sub-advised  by  the  same  portfolio 
manager  that  advises  the  Founders  Blue  ' 
Chip  PortfoUo. 

8.  Contract  owners  will  be  advised 
that  they  can  transfer  their  shares  in  the 
Eliminated  Portfolio  to  the  remaining 
portfolios  of  Maxim  or  leave  their  shares 
in  the  Eliminated  Portfolios  imtil  the 
date  of  the  Substitution.  As  of  the  date 
of  the  Substitution,  all  Contract  values 
allocated  to  the  Eliminated  Portfolio 
will  be  automatically  reallocated  to  the 
Substituted  Portfolio.  Maxim  intends  to 
cease  offering  shares  of  the  Eliminated 
Portfolio  after  the  date  of  the 
Substitution.  Contract  owners  can 
always  exercise  their  own  judgment  as 
to  the  most  appropriate  alternative 
investment  and  transfer  their  Contract 
values  from  the  Substituted  Portfolio  to 
any  one  of  the  remaining  thirteen 
investment  divisions.  No  sales  load 
deductions  or  transfer  charges  will  be 
assessed  in  connection  with  any 
transfers  among  the  portfolios  because 
of  the  Su'bstitution  or  otherwise. 

9.  Applicants  represent  that  the  total 
expenses  of  the  Substituted  Portfolio 
will  be  1.1  S%  while  the  total  expenses 
of  the  Eliminated  Portfolio  are  0.60%. 
Should  Contract  owners  with  current 


allocations  in  the  Eliminated  Portfolio 
determine  that  another  investment  is 
more  appropriate  due  to  the  change  in 
portfoUo  expenses,  such  Contract 
owners  can  transfer  their  Contract  value 
to  any  of  the  remaining  thirteen 
investment  divisions. 

Applicants  Legal  Analysis  And 
Conditions 

1.  Section  28(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  me 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  imless 
the  Commission  shaU  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  poUcies  and  provisions 
of  the  1940  Act.  Section  26(b)  protects 
the  expectation  of  investors  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  and  is  intended  to 
insure  that  unnecessary  or  burdensome 
sales  loads,  additional  reinvestment 
costs  or  other  charges  will  not  be 
incurred  due  to  unapproved 
substitutions  of  securities. 

2.  AppUcants  request  an  order 
pursuant  to  section  26(b)  of  the  1940 
Act  approving  the  Substitution. 
Applicants  represent  that  the  purposes, 
terms,  and  conditions  of  the 
Substitution  are  consistent  with  section 
26(b).  Applicants  believe  the 
Substitution  will  benefit  the 
participants  by  eliminating  a  portfolio 
with  below  average  historical  returns 
which,  due  to  its  small  size,  is  difficult 
to  manage  in  compliance  with 
applicable  diversification  requirements. 
Applicants  represent  that  the 
Eliminated  Portfolio,  when  compared  to 
funds  with  similar  objectives,  has  been 
performing  below  average  and  Maxim 
Series  Fund,  Inc.  plans  to  cease  offering 
the  EUminated.Portfolio.  Its  one,  five 
and  since  inception  returns  of  19.77%, 
12.56%,  and  10.15%  respectively,  have 
been  below  average  compared  to  similar 
funds.  GWL&A  proposes  to  provide 
Contract  owners  with  an  investment  in 
the  Substituted  Portfolio  which  has 
similar  investment  objectives  to  the 
Eliminated  PortfoUo.  Hie  Substitution 
will  effectively  remove  a  poorly 
performing  portfolio  from  the  Separate 
Account  while  the  similarity  in 
investment  objectives  provides  a  means 
for  Contract  owners  to  continue  their 
current  investment  goals  and  risk 
expectations. 

3.  AppUcants  represent  that  the 
Substitution  will  be  effected  at  net  asset 
value  in  conformity  with  sections  22(c) 


and  22(g)  of  the  1940  Act  and  Rule  22c- 
1  thereimder.  The  Substitution  may  be 
effected  primarily  for  cash,  but  also  may 
involve  partial  redemptions  in-kind  of 
securities  ("Related  Transactions").  The 
use  of  in-kind  redemptions  in 
conformity  with  section  22(g)  of  the 
1940  Act  would  alleviate  the  impact  of 
the  brokerage  fees  and  expenses  upon 
GWL&A  or  the  investment  adviser  or 
sub-adviser  of  the  Substituted 
PortfoUos.  as  these  entities  will  bear  all 
expenses  related  to  the  Substitution. 
The  Related  Transactions  will  be 
effected  to  the  extent  consistent  with  the 
investment  objectives  and  any 
applicable  diversification  requirements. 

4.  Either  GWL&A  or  the  investment 
adviser  of  the  Substituted  PortfoUo  wiU 
assume  the  transfer  and  custodial 
expenses  and  legal  and  accoimting  fees 
incurred  with  respect  to  the 
Substitution.  Participants  will  not  incur 
any  fees  or  charges  as  a  result  of  the 
transfer  of  account  values  trom  any 
portfoUo.  Applicants  represent  that 
there  will  be  no  increase  in  the  Contract 
or  Separate  Accoimt  fees  and  charges 
after  the  Substitution.  Applicants 
further  represent  that  the  Substitution  is 
designed  to  avoid  any  adverse  federal 
tax  impact  to  the  Contract  owners  or 
participants. 

5.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  or  an 
affiliate  of  an  affiliated  person,  of  a 
registered  investment  company,  fi^m 
selUng  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  1940  Act 
prohibits  any  affiliated  person  as 
described  above  fi-om  purchasing  any 
security  or  other  property  from  such 
registered  investment  company. 

6.  Section  17(b)  of  the  1940  Act 
authorizes  the  Commission  to  issue  an 
order  exempting  a  proposed  transaction 
fit)m  section  17(a)  if:  (a)  The  terms  of 
the  proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  poUcy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

7.  AppUcants  request  an  order 
pursuant  to  section  17(b)  of  the  1940 
Act  exempting  the  Related  Transactions 
from  the  provisions  of  sections  17(a)  of 
the  1940  Act. 

8.  AppUcants  represent  that  the  terms 
of  the  Substitution  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person  concerned.  TTbe 
Sul»titution  will  be  effected  at  the  net 
asset  value  of  the  securities  involved 
and  the  interests  of  Contract  owners  wiU 


not  be  diluted.  In-kind  redemptions  will 
aUeviate  some  of  the  expenses  involved 
with  the  Substitution  and  only  wiU  be 
used  to  the  extent  they  are  consistent 
with  the  investment  objectives  and 
appUcable  diversification  requirements 
of  the  affected  portfoUos.  All  in-kind 
redemptions  will  be  conducted  in  a 
manner  conforming  with  the  conditions 
of  Rule  17a-7  imder  the  1940  Act 

9.  AppUcants  represent  that  the 
Substitution  and  Related  Transactions 
are  consistent  with  the  policies  of  each 
investment  company  involved  and  the 
general  purposes  of  the  1940  Act,  and 
comply  with  the  requirements  of  section 
17(b).  " 

Conclusion 

AppUcants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  and  Related 
Transactions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlamd, 
Deputy  Secretary. 
[FR  Doc.  97-23390  Filed  9-3-47;  8:45  am) 

BILUNa  OOOE  WIO-OI-H 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Ftotoese  Na  34-38966;  Rie  No.  SR-Amwi- 
97-28] 

Self-Regulatory  Organizations,  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Propoeed 
Rule  Change  by  American  Stock 
Exchange.  Inc.  Relating  to  the 
Extension  of  the  Exchange's  Pilot 
Program  for  Specialists  in  Portfolio 
Depositary  Receipts  and  Index  Fund 
Shares  To  Participate  in  the  After- 
Hours  Trading  Facility 

August  27, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  herri)y  given 
that  on  August  6, 1997,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chan^ 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organizations  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  Jjelow,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  seeks  to  continue  the 
pilot  program  f)ermitting  specialists  in 
Portfolio  Depositary  Receipts  {"PDRs"), 
investments  trust  securities  and  Index 
Fund  Shares  *  to  participate  in  the  after- 
hours  trading  ("AHT")  facility  to 
"clean-up"  order  imbalances  and  to 
effect  closing  price  coupled  orders.^ 

The  Exchange  believes  that  extension 
of  the  Exchange's  pilot  program  to 
permit  specialists  in  PDRs,  investment 
trust  securities  and  Index  Fund  Shares 
to  participate  in  the  AHT  facility  in 
order  to  "clean-up"  order  imbalances 


'  The  Exchange  currently  lists  two  Portfolio 
Depositary  Receipts,  viz..  Standard  and  Poor's 
Depositary  Receipts  on  the  S&P  SOO  and  MidCap 
Indexes  ( "SPDRs").  The  Exchange  currently  lists  17 
Index  Fund  Shares  which  are  commonly  referred  to 
as  WEBS'".  WEBS  are  shares  issued  by  an  open-end 
management  investment  company  that  seek  to 
provide  investment  results  that  correspond 
generally  to  the  price  and  yield  performance  of  a 
specified  foreign  or  domestic  equity  market  index. 
The  Exchange  currently  lists  WEBS  based  on  the 
following  Morgan  Stanley  Capital  International 
("MSQ")  Indices:  MSQ  Australia  Index:  MSQ 
Austria  Index:  MSQ  Belgium  Index:  MSO  Canada 
Index;  MSQ  France  Index:  MSQ  Germany  Index: 
MSQ  Hong  Kong  Index;  MSQ  Italy  Index:  MSQ 
)apan  Index:  MSQ  Malaysia  Index:  MSCI  Mexico 
Index:  MSQ  Netherlands  Index:  NSQ  Singapore 
(Free)  Index;  MSQ  Spain  Index;  MSQ  Sweden 
Index:  MSQ  Switzerland  Index:  and  MSQ  United 
Kingdom  Index  (See  SR-AMEX-95-43). 

'  According  to  the  Extihange.  there  was  very 
limited  trading  volume  in  the  AHT  for  SPDRs. 
investment  trust  securities  and  Index  Fund  Shares 
during  August  1.  1996  to  May  30,  1997.  The 
Exchange,  nevertheless,  is  optimistic  that  there 
could  be  increased  after  hours  trading  activity  in 
these  securitie*  given  their  increasing  popularity. 


and  effect  closing  price  coupled  orders 
would  benefit  investors  by  providing 
additional  liquidity  to  the  listed  cash 
market  for  derivative  securities  based 
upon  well  known  market  indexes.  The 
market  price  of  these  securities  is  based 
upon  transactions  largely  effected  in 
markets  other  than  the  Amex.  (In  the 
case  of  Index  Fund  Shares,  the  market 
price  of  these  securities  is  based 
exclusively  on  transactions  occurring 
outside  the  Amex.)  The  specialist  in  the 
Amex  listed  derivatives  has  no  unique 
access  to  market  sensitive  information 
regarding  the  market  for  the  underlying 
securities  or  closing  index  values.  The 
Exchange,  therefore,  believes  that 
specialist  participation  in  the  AHT 
facility  in  PDRs,  investment  trust 
securities  and  Index  Fund  Shares  in  the 
manner  previously  approved  by  the 
Commission  does  not  raise  any  market 
integrity  issues.  In  addition,  should  a 
customer  not  care  for  an  execution  at 
the  closing  price,  the  rules  of  the 
Exchange's  AHT  facility  permit 
cancellation  of  an  order  up  to  the  close 
of  the  AHT  session  at  5  p.m.  (Order  in 
the  AHT  facility  are  not  executed  until 
the  5  p.m.  close  of  the  After-Hours 
session.)  A  customer,  therefore,  has 
approximately  40  minutes  to  determine 
if  an  execution  at  the  closing  price  suits 
its  needs,  and  may  cancel  its  order  if  it 
believes  that  the  closing  price  does  not 
suit  its  objectives. 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  hirthers  the  objectives  of 
Section  6(b)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Amex  does  not  believe  the  proposed 
extension  of  the  pilot  program  will 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C-  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
28  and  should  be  submitted  by 
September  25. 1997. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  carefully 
reviewed  PCX's  proposed  rule  change 
and  believes,  for  the  reasons  set  forth 
below,  the  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Sections  6(b)(5)  in  that 
it  is  designed  to  prevent  ft^audulent, 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  protect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest.' 

Under  the  pilot  program,  specialists 
in  PDRs.  investment  trust  securities,  and 
Index  Fund  Shares  may  participate  in 
the  AHT  facility  to  clean  up  order 
imbalances  by  entering  an  order  for 
their  own  account.  The  pilot  program 
also  allows  specialists  in  PDRs, 
investment  trust  securities,  and  Index 
Fund  Shares  to  participate  in  a  coupled 
closing  price  order  as  long  as  the  other 
side  of  the  order  is  not  for  an  accoimt 
in  which  a  member  or  member 
organization  has  a  direct  or  indirect 
interest.  Moreover,  the  pilot  program 
eliminates  the  mitigation  of  limit  orders 
for  PDRs,  investment  trust  securities  . 
and  Index  Fund  Shares  from  the 
specialists*  limit  order  book  to  the  AHT 


'  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f).  ^ 


facility  to  prevent  the  potential  for 
manipulation  or  misuse  of  specialists' 
information  regarding  which  limit 
orders  are  eligible  for  execution  in  the 
AHT  facility. 

In  the  original  approval  order,  the 
Commission  observed  that  the  pilot 
program  should  assist  specialists  in 
their  obligation  to  minimize  temporary 
disparity  between  supply  and  demand. 
Moreover,  the  Commission  agreed  with 
the  Exchange  that  the  pilot  program 
should  benefit  investors  by  providing 
additional  liquidity  to  the  listed  cash 
market  for  derivative  securities  based 
upon  well-known  market  indexes.  The 
Commission  also  noted  that  the 
proposed  rule  change  struck  a 
reasonable  balance  between  the 
Exchange's  need  to  accommodate  the 
needs  of  investors  by  providing 
additional  liquidity  to  the  listed  cash 
market  for  derivative  securities  based  on 
market  indexes,  and  the  need  to  prevent 
the  potential  for  manipulation  or 
misuses  of  information. 

The  Conmiission  initially  approved 
the  pilot  program  for  one  year.  The  pilot 
program  has  been  extended  several 
times  to  allow  the  Exchange  and  the 
Commission  to  evaluate  further  whether 
there  were  additional  issues  that  needed 
to  be  addressed.  At  the  Commission's 
request,  the  Exchange  submitted  a 
report  with  this  rule  filing  describing 
the  Exchange's  experience  mth  the  pilot 
program.  According  to  the  report,  there 
was  very  limited  trading  volume  in  the 
AHT  for  SPDRs,  investment  trust 
securities  and  Index  Fund  Shares  during 
August  1, 1996  to  May  30, 1997.  Given 
the  experience  Amex  has  gained 
through  extended  operation  and 
renewal  of  the  pilot  program,  the 
Commission  expects  the  Amex  to 
determine,  at  least  two  months  prior  to 
expiration  of  the  current  pilot,  whether 
to  seek  permanent  approval  of,  or 
discontinue,  the  pilot.  Should  the 
Exchange  decide  to  seek  permanent 
approval  of  the  pilot  program,  it  should 
submit  another  report  to  the 
Commission  by  May  1, 1998,  describing 
its  experiences  with  the  pilot  program. 

The  Commission  believes  that  mere  is 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register.  This 
will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis  for 
another  year,  until  August  29.  1998.  The 
Exchange  proposes  to  continue  using 
the  identical  procedures  contained  in 
the  pilot  program  as  originally 
approved.  In  addition,  the  rule  change 
that  implemented  the  pilot  program  was 
published  in  the  Federal  Register  for 
the  full  comment  period  and  no 


comments  were  received.  Accordingly, 
the  Commission  believes  that  it  is 
consistent  with  Sections  6  and  19(b)  of 
the  Act  *  to  accelerate  approval  of  the 
proposal  rule  change. 

It  is  therefore,  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  (SR-Amex-97- 
28)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFurland, 

Deputy  Secretary. 

[FR  Doc.  97-23392  Filed  9-3-97;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Trading  in 
Exchange-Listed  Securities  in  the 
Third  Market 

August  27. 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
July  28, 1997.  the  National  Association 
of  Securities  Dealers.  Inc.  ("NASD"), 
through  its  wholly-owned  subsidiary, 
The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U.  and 
ED  below.  whi(±  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Oi<ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
several  rules  governing  the  trading  in 
exchange-listed  securities  in  the  over- 
the-couAter  market.  Specifically,  the 
NASD  is  proposing  to  amend  rules  of 
the  NASD  to:  (1)  Codify  permissible 
uses  of  computer-generated  quote 
systems  vdth  respect  to  exchange-listed 
securities;  (2)  eliminate  the  excess 
spread  rule  for  maricet  makers  in 
exchange-listed  securities;  (3)  reduce 
the  minimum  quotation  size  applicable 


to  market  makers  in  exchange-listed 
securities  to  one  unit  of  trading  [i.e.,  100 
shares),  regardless  of  whether  the  CQS 
market  maker  *  is  displaying  a 
customer's  limit  order  or  quoting  for  its 
own  proprietary  account;  (4)  extend 
exemptive  provisions  of  the  NASD's 
limit  order  protection  rule  applicable  to 
Nasdaq-listed  securities  (the  "Manning 
Rule")  to  exchange-listed  securities;  and 
(5)  reduce  frx>m  1000  to  100  the  number 
of  shares  that  the  Computer  Assisted 
Execution  System  ("CAES")  will 
execute  automatically.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  underlined;  proposed 
deletions  ara  in  brackets. 

6330.  Obligations  of  CQS  Market  Makws 

(a)  No  Change. 

(b)  (CQS  market  makers  shall  be 
required  to  input  a  minimum  quotation 
size  of  200  or  500  shares  in  each 
reported  security  (as  established  and 
published  from  time  to  time  by  the    .. 
Association)  depending  on  trading 
characteristics  of  the  security;  provided 
that  a  CQS  market  maker  may  input  a 
quotation  size  less  than  such  minimnTii 
quotation  size  to  display  a  limit  order  in 
compliance  writh  SEC  Rule  llAcl-4.  A 
limit  order  displayed  in  a]  A  CQS 
market  maker's  quotation  [pursuant  to 
SEC  Rule  llAcl-4]  must  be  for  at  least 
one  normal  unit  of  trading  [or  a  multiple 
thereof]. 

[(c)  Excess  Spreads. 

A  market  maker  shall  not  enter 
quotations  in  CQS  securities  that  exceed 
the  parameters  for  maximum  allowable 
spreads  as  approved  by  the 
Association's  Board  of  Governors  and 
that  may  be  published  from  time  to  time 
by  the  Association.  The  m^Hcimitm 
allowable  spreads  for  CQS  securities 
shall  be  125  percent  of  the  average  of 
the  three  (3)  narrowest  market  maker 
spreads  in  each  security,  which  average 
spread  calculations  shall  include 
quotations  from  national  securities 
exchanges  (if  the  number  of  CQS  market 
makers  in  a  security  plus  the  number  of 
national  securities  exchanges  trading 
that  security  is  less  than  three  (3).  the 
maximum  allowable  spread  will  be  125 
percent  of  the  average  spread); 
provided,  however,  that  the  miiyiiniiTn 
allowable  spread  shall  never  be  less 
than  Vi  of  a  point.) 

(d)  redesignated  as  paragraph  (c) 

(d)  Computer-Ceneratea  Quotations. 

(1)  General  Prohibition — Except  as 
provided  below,  this  rule  prohibits  tiie 


*  15  U.S.C  78f  and  78s(b)(2). 
•15U.S.C78»(b)(2). 

•  17  CFR  20O.3O-3(«MU). 
'  15  U.S.C  78«(b)(l). 


'Quotations  and  quotation  siM$  in  I 
securities  may  be  entered  Into  the  CouoUdatad 
Quotations  Service  (CQS)  through  The  Niadaq 
Stock  Market  only  by  an  Association  mMw^^y 
registered  with  it  as  a  OQS  markM  makar.  Sm 
NASD  rule  6320. 
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automatic  updating  or  tracking  of  inside 
quotations  in  CQS  by  computer- 
generated  quote  systems.  This  ban  is 
necessary  to  offset  the  negative  impact 
on  the  capacity  and  operation  of 
Nasdaq  systems  regarding  certain 
systems  that  track  changes  to  the  inside 
quotation  and  automatically  react  by 
generating  another  quote  to  keep  the 
market  maker's  quote  away  from  the 
best  market,  without  any  cognizable 
human  intervention. 

(2)  Exceptions  to  the  General 
Prohibition — Automated  updating  of 
quotations  is  permitted  when:  (1)  the 
update  is  in  response  to  an  execution  in 
the  security  by  that  firm  (such  as 
execution  of  an  order  that  partially  fills 
a  market  maker's  quotation  size);  (2)  it 
requires  a  physical,  cognizable  entry 
(such  as  a  manual  entry  to  the  market 
maker's  internal  system  which  then 
automatically  forwards  the  update  to  a 
Nasdaq  system);  (3)  the  update  is  to 
reflect  the  receipt,  execution,  or 
cancellation  of  a  customer  limit  order; 
(4)  it  is  used  to  expose  a  customer's 
market  or  marketable  limit  order  for 
price  improvement  opportunities;  or  (5) 
it  is  used  to  equal  or  improve  either  or 
both  sides  of  the  national  best  bid  or 
offer  ("NBBO").  or  add  size  to  the 
NBBO. 


6440.  Trading  Practices 

(aHe)  No  Change 
(f)(1)  No  Change 
(f)(2)  No  Change 

(3)  The  provisions  of  this  paragraph 
shall  not  apply: 

(A)  No  Change 

(B)  No  Change 

(C)  No  Change 

(D)  to  any  purchase  or  sale  for  which 
a  member  has  negotiated  specific  terms 
and  conditions  applicable  to  the 
acceptance  of  limit  orders  that  are: 

(i)  for  customer  accounts  that  meet 
the  definition  of  an  "institutional 
account"  as  that  term  is  defined  in  Rule 
3110(cK4);or 

(U)for  10,000  shares  or  more,  unless 
such  orders  are  less  than  $100,000  in 
value. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  statutory  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 


forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  light  of  the  implementation  of  the 
Commission's  Order  Execution  Rules, ^ 
and  the  impending  implementation  of 
the  "1%  Rule"*  to  all  exchange-listed 
securities,  the  NASD  is  proposing  the 
following  amendments  to  the  rules 
governing  trading  in  exchange-listed 
securities  in  the  over-the-counter 
market,  the  so-called  "third  market." 

a.  Permissibility  of  the  Use  of  Certain 
Automated  Quotation  Generation 
Systems 

The  plan  governing  the  Intermarket 
Trading  System  ("ITS  Plan")  currently 
provides  that  exchange  specialists  and 
CQS  market  makers  may  use 
"automated  quotation  tracking 
systems,"  provided  that  the  quotations 
generated  by  such  systems  are  for  100 
shares  or  less  ("100-Share  Autoquoting 
Limitation").  Despite  the  ITS  Plan's 
allowance  of  100-share  autoquotes.  the 
NASD  prohibits  CQS  market  makers 
from  using  autoquote  systems  to  effect 
automated  quote  updates  or  to  track  the 
inside  market  In  addition,  the  NASD 
requires  CQS  market  makers  to  maintain 
a  minimum  quotation  size  of  500  shares, 
with  the  exception  of  displaying  a 
customer  limit  order,  which  also 
effectively  prohibits  CQS  market  makers 
from  autoquotinc. 

In  expanding  the  1%  Rule,  the 
Commission  recognized  that  it  raised  an 
issue  with  respect  to  the  ability  of 
NASD  members  to  autoquote.  The 
Commission  stated  that  "a  total 


>  See  Securities  Exchange  Act  Releaae  No. 
37619A  (September  6.  1997),  61  FR  48290 
(September  12. 1997)  ("Adopting  Release").  The 
Conuniaiioa  adopted  Rule  1 1  Acl-4  ("Limit  Order 
Display  Rule")  and  amendments  to  Rule  llAcl-1 
("Quote  Rule")  (collectively  "Oder  Execution 
Rules"). 

*  An  amendment  to  the  Quote  Rule  expanded  the 
quotation  requirements  of  substantial  OTC  market 
makers  and  exchange  specialists  to  require  that  they 
publicly  disseminate  continuous  two-sided 
quotations  for  any  exchange-listed  security  for 
which  they  account  for  one  percent  or  more  of  the 
trading  volume  (commonly  referred  to  as  the  "1% 
Rule").  See  Adopting  Release.  While  the 
amendments  to  the  Quote  Rule  extended  the 
quotation  requirement  to  all  exchange-listed 
securities,  the  Commission,  by  exemptive  order,  has 
provided  relief  from  compliance  with  the  1%  Rule, 
with  respect  to  non-19c-3  securities,  until 
September  30.  1997.  See  Exchange  Act  Release  No. 
38870  (July  24.  1997),  62  FR  40732  (July  30,  1997). 
Therefore,  currently.  OTC  market  makers  and 
exchange  specialists  publicly  disseminate 
quotations  only  when  they  are  responsible  for  one 
percent  or  more  of  the  trading  volume  in  a  l9c-3 
security. 


prohibition  on  the  use  of  computer 
generated  quotes  is  not  appropriate" 
and  that  "(sjuch  an  approach 
excessively  limits  the  use  of 
sophisticated  trading  strategies  that  rely 
on  automation  in  the  quotation  process 
for  their  success,  and  it  also  may  act  as 
a  competitive  disadvantage  to  market 
makers  and  specialists  that  would 
otherwise  rely  on  technology  to  meet 
their  quotation  obligations  more 
efficiently."  ^  While  the  Commission 
noted  that  it  "recognizes  traditional 
concerns  related  to  the  accessibility  of 
computer  generated  quotes  and  the 
impact  of  such  quotes  on  system 
capacity,  it  believes  that  more  can  and 
should  be  done  in  this  area."  ^  The 
Commission  stressed  that  more  should 
be  done  particularly  "given  th» 
enhanced  quotation  obligations  that  will 
be  imposed  on  some  market  participants 
luider  the  revised  Quote  Rule."  '  The 
Commission,  therefore,  urged  the 
"NASD,  ITS  Participants,  and  other 
interested  market  participants  to 
develop  revised  standards  that  would 
permit  the  use  of  computer  generated 
quotes  that  contribute  value  to  the 
market."" 

Accordingly,  the  NASD  is  proposing 
to  explicitly  accommodate  computer- 
generated  qtjotations  that  add  value  to 
the  market  and  do  not  raise  quotation 
accessibility  concerns  or  compromise 
the  capacity  or  integrity  of  Nasdaq. 
Specifically,  the  propmed  rule  change 
amends  NASD  Rule  6330  to  permit 
computer-generated  quotations  in 
exchange-listed  securities  that  generate 
proprietary  quotes  for  100  shares  or 
more  if  such  quote  systems  equal  or 
improve  either  or  both  sides  of  the 
NBBO.  For  example,  if  a  CQS  market 
marker  utilized  a  computer-generated 
quotation  program  to  match  the  best 
offer  (bid)  and  the  market  responsible  to 
the  best  offer  (bid)  subsequently 
increased  (decreased)  its  offer  (bid) 
price,  the  CQS  market  maker  could  not 
use  the  program  to  track  such  inferior 
price.  Thus,  if  the  best  offer  is  2OV4,  a 
CQS  market  maker  could  use  the 
program  to  improve  its  offer  to  2OV4.  If 
the  market  responsible  for  the  2OV4  offer 
moved  to  20^/b,  however,  the  CQS 
market  maker  could  not  use  the  program 
to  move  its  offer  to  20%. 

In  addition,  the  proposed  rule  change 
amends  Rule  6330  to  permit  computer- 
generated  quotations  that  add  size  to  the 
NBBO,  or  are  used  to  expose  a 
customer's  market  or  marketable  limit 
order  for  price  improvement 


opportunities.  These  uses  would  be  in 
addition  to  three  other  forms  of 
computer-enhanced  quotation 
maintenance  programs  referenced  in  the 
NASD's  Autoquote  Policy  which  are 
also  being  incorporated  into  Rule  6330 
with  respect  to  exchange-listed 
securities."  With  the  exception  of  these 
types  of  computer-generated  quotation 
and  maintenance  systems,  all  other 
types  of  computer-generated  quotations 
would  continue  to  be  pn^bited.  Thus, 
market  makers  could  not  use  computer- 
generated  tjuotations  to  track  away  from, 
the  inside  market  ("autoquoting 
away").^«' 

In  approving  this  prc^>os8l,  tfaeNASD 
was  fully  cognizant  of  and  carefully 
considered  the  views  of  some  industiy 
participants  that  prohibiting 
autoquoting  away  would  subject  CQS 
martlet  makers  to  a  competitive 
disadvantage  vis-a-vis  speciaUsts  on 
regional  exchanges."  The  NASD  also 
considered  contrary  argiunents  raised  by 
some  industry  participants  that 
permitting  autoquoting  away  would 
imdermine  the  integrity  of  the  third 
market  and  faciUtate  the  generation  of 
inaccessible  market  maker  quotes.  Alter 
considering  these  views,  the  NASD 
remains  concerned  with  the  potential 
adverse  impacts  on  market  integrity  and 
Nasdaq  system  capacity  that  restricted 
autoquoting  away  could  cause. 
Specifically,  the  NASD  believes  that  the 
-potential  increase  in  the  number  of  OTC 
market  makers  and  corresponding  quote 
changes  in  the  third  market  due  to  ^e 
expansion  of  the  1%  Rule,  coupled  with 
more  CQS  market  makers  registering 
and  electing  to  quote  in  conjimction 
with  the  SEC's  Limit  Order  CKsplay 
Rule,  creates  a  market  environment 
where  unfettered  autoquoting  away 
would  subject  Nasdaq  systems  to 
capacity  constraints  that  would 


>  See  Adopting  Release  at  Section  m.B.3.cJ. 

•Id. 

Ud. 

•Id. 


•See  NASD  IM-4613.  Specifically,  these  thrw 
torms  are:  (1)  Quotations  updates  in  response  to  an 
execution  in  the  security  by  that  Arm  (such  as 
execution  of  an  order  thiat  partially  fills  a  market 
maker's  quotation  size);  (2)  quotation  updates  that 
require  a  physical  entry  (such  as  manual  entry  to 
the  market  maker's  iptemal  system  which  then 
automatically  forwards  the  update  to  Nasdaq);  and 
(3)  quotation  updates  that  reflect  the  receipt, 
execution,  or  cancellation  of  a  customer  limit  order. 

10  To  the  extent  that  approval  of  the  proposed 
amendments  to  Rule  6330  would  result  in  NASD 
rules  permitting  computer-generated  quotations  In 
CQS  securities  to  a  greater  degree  than  that 
permitted  under  Section  8(d)(ii)  of  the  ITS  Plan,  the 
NASD  requests  that  the  Commission's  order 
approving  these  amendments  to  Rule  6330 
specifically  provide  that  adherence  to  Rule  6330 
supersedes  adherence  to  Section  8(d)(ii)  of  the  ITS 
Plan  until  such  time  as  the  ITS  Plan  is  amended  to 
contain  similar  provisions. 

'*  See  letter  from  David  E.  Shaw,  Chairman,  O.E. 
Shaw  ft  Co.,  \ac  to  Alfred  R.  Berkeley,  m. 
President,  The  Nasdaq  Stock  Market,  dated  June  2. 
1997,  attached  as  Exhibit  2  ("O.E.  Shaw  Utter"). 


compromise  the  integrity  of  The  Nasdaq 
Stodt  Market  and  the  protection  of 
investors.  In  addition,  the  NASD  is 
concerned  by  the  prior  experience  with 
unlimited  autoquoting  by  regional 
exchange  specialists.  Unlimited 
autoquoting  away  from  the  market 
creates  ephemeral  quotations  which  can 
appear  to  be  at  the  best  price  for  a  few 
seconds  only  to  disappear  before  an 
order  realistically  can  be  routed  to  the 
quote.  In  short,  the  NASD  believes  that 
imhmited  computer-generated 
quotations  would  diminish  the  positive 
impact  on  quotation  transparency 
obtained  from  the  Commission's 
expansion  of  the  1%  Rule. 

The  NASD  continues  to  believe  that 
autoquoting  away  should  not  be  fostered 
as  a  policy  matter.  The  NASD,  however, 
is  extremely  concerned  with  the 
competitive  implications  on  CQS 
market  makers  raised  by  the  prospect 
that  while  they  are  prohibited  from 
autoquoting  away,  specialists  on 
regional  exchanges  will  continueto  do 
so.  Accordingly,  the  NASD  and  Nasdaq 
Boards  considered  alternatives  designed 
to  provide  CQS  market  markers  with  the 
ability  to  update  their  quotes  in  an 
efficient  and  cost  effective  manner 
while  minimizing  the  impact  on  the 
operation  and  capacity  bf  Nasdaq 
systems  that  collect,  process,  and 
disseminate  quotation  changes. 
Ultimately,  as  disciMsad  in  more  detail 
below,  the  NASD  voted  to  eliminate  the 
excess  spread  rule  applicable  to  CQS 
market  makers  in  conjunction  with 
prohibiting  autoquoting  away.  The 
NASD  believes  that  the  «llmiiution  of 
the«xcess  spread  rule  for  CQS  securities 
in  conjimction  with  the  retention  of  the 
NASD's  ban  on  autoquoting  away  is  a 
prudent,  balanced,  and  rational 
approach  to  the  resolution  of  an  issue 
critically  important  to  the  preservation 
of  the  integrity  and  efficiency  of  Nasdaq. 
As  noted  above,  the  NASD  Iwheves  that 
allowing  autoquoting  away  will  have  a 
profound  adverse  impact  on  the  quality 
of  the  third  market  and  the  operational 
soundness  of  Nasdaq.  However,  in  hght 
of  the  competitive  implications  to  CQS 
market  makers,  the  NASD  proposes  to 
enhance  the  quotation  flexibility  of  CQS 
market  makersby  eliminating  the  excess 
spread  rule  for  CQS  securities.  The 
NASD  trusts  that  eliminating  the  excess 
spread  rule  for  CQS  securities  will 
nulhfy  any  competitive  advantages  that 
specialists  on  regional  exchanges,  who 
can  autoquote  away,  may  have  over  CQS 
market  makers  who  can  not.  Thus,  as  a 
poUcy  matter,  not  a  capacity  matter,  the 
NASD  behaves  this  to  be  a  compromise 
solution  that  is  more  beneficial  to  the 


market  place  than  allowing  unfattered 
computer-generated  quotations. 

b.  Elimination  of  the  Excess-Spread  Rule 

Tlie  NASD's  excess  spread  rule 
ai^Iicable  to  CQS  securities  currently 
provides  that  a  CQS  market  maker  shall 
not  entera  quotation  spread  in  excess  of 
125  percent  of  the  average  of  the  three 
narrowest  msket  marker  spreads  in 
such  security,  which  average  spread 
calculation  shall  include  quotations 
from  national  securities  exchanges. 

As  discussed  above,  the  analysis  of 
the  proposed  elimination  of  the  CQS 
excess  spread  rule  was  joined  with  tha  - 
NASD's  analysis  of  whether  to  permit 
autoquoting  away.  The  NASD 
determined  that  the  potential  adverse 
competitive  consequences  oirhighly 
automated  CQS  market  malring  mms 
who  are  prohibited  from  autoquoting 
away  could  be  minimized  if  tlw  excess 
spread  rule  was  eUmirated. 
Specifically,  by  ehminating  the  excess 
spread  rul^for  CQS  securities,  the 
NASD  beUeves  that  CQS  market  makers 
will  have  more  fiexibiUty  in  quoting, 
Nasdaq  capacity  will  not  be  lusedlessly    . 
ctmsuined  by  processing  voluminous 
quote  updates  away  from  the  market, 
and  the  competitiveness  of  the  third 
market  will  not  be  compromised. 

The  NASD  ccHotinues  to  believ»that 
en  excess  spread  rule  provides 
important  benefits  for  the 
competitiveness  and  integrity  of  the 
market  in  mstances  whrae  Nasdaq  is  the 
primary  market.  On  the  other  hand,  in 
the  third  market,  where  Nasdaq  is  not 
the  primary  market,  the  NASD  believes 
that  imposition  of  an  excess  spread  rule 
may  imduly  hamperNasdaq's  abiUty  to 
compete  with  the  primary  market  and 
other  markets  because  it  may  constrain 
the  number  of  CQS  market  makws. 
Because  Nasdaq  is  not  the  primary 
maiicet  for  issues  traded  in  the  third 
market,  the  NASD  does  not  find  it 
inconsistent  to  eliminate  the  excess 
spread  rule  for  exchange-trade  securities 
while  maintaining  an  excess  spread  rule 
for  Nasdaq  securities.  Accordingly,  the 
NASD  is  proposing  to  eliminate  the 
excess  spread  rule  for  CQS  market 
makers. 

c.  Changes  to  the  Minimimi  Quote  Size 
Rule  for  CQS  Market  Makers 

NASD  Rule  6330(b)  presently 
provides  that  a  CQS  market  maker  must 
display  a  minimum  quotation  size  of 
500  shares  ("500  Share  Quote  Rule"). 
with  the  exception  of  displaying  a 
customer  limit  order,  which  may  be  for 
less  than  500  shares. 

In  an  environment  where  CQS  market 
makers  were  the  only  market 
participants  who  could  impact  quotes  in 
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the  third  market,  it  was  believed  to  be 
desirable  and  appropriate  to  impose  a 
minimum  quotation  size  requirement  to 
ensure  an  acceptable  level  of  market 
liquidity  and  depth.  However,  now  that 
the  SEC's  Limit  Order  Display  Rule 
permits  investors  to  directly  impact 
quoted  prices  in  the  third  market  by 
having  their  limit  orders  displayed 
publicly,  the  NASD  believes  it  is 
appropriate  to  treat  CQS  market  makers 
in  a  maimer  equivalent  to  exchange 
specialists  and  not  subject  them  to 
minimum  quote  size  requirements.  In 
sum,  the  NASD  believes  the  increased 
order-driven  nature  of  the  third  market 
brought  about  the  SEC's  Limit  Order 
Display  Rule  obviates  the  justification 
for  the  500  Share  Quote  Rule. 
Accordingly,  the  NASD  is  proposing  to 
amend  the  500  Share  Quote  Rule  to 
permit  a  CQS  market  maker  to  post 
quotations  commensurate  with  their 
own  freely-determined  trading  interest, 
provided,  however,  that  the  quotations 
must  be  for  at  least  one  normal  unit  of 
trading. 

d.  Modifications  to  CAES 

CAES  is  an  automated  system 
operated  by  Nasdaq  that  allows  NASD 
members  to  direct  both  agency  and 
principal  orders  (in  stocks  in  which 
they  make  a  market)  in  exchange-Usted 
securities  to  CAES  for  automated 
execution  in  the  third  market.  All  CQS 
market  makers  must  be  CAES  market 
makers. 

The  implementation  of  the  SEC's 
Limit  Order  Display  Rule  has  , 
exacerl>ated  a  shortcoming  in  the  design 
of  the  current  CAES  system. 
Specifically,  while  CAES  volume  is 
minimal,  CAES  permits  other  CQS 
market  makers  to  send  preferenced 
orders  of  up  to  1,000  shares  to  a  CQS 
market  maker  for  automatic  execution  at 
the  best  bid  or  offer  among  CQS  market 
makers.  CAES  will  execute  such  orders 
regardless  of  whether  the  CQS  market 
maker  is  at  the  best  bid  or  offer  ("BBO"), 
regardless  of  whether  the  quote  driving 
the  BBO  is  for  less  than  1,000  shares, 
and  regardless  of  whether  the  CQS 
market  meiker  wants  to  accept 
preferenced  orders  from  the  order  entry 
firm  or  market  maker.  Thus,  since  the 
implementation  of  the  Order  Execution 
Rules  has  required  market  makers  to 
display  customer  limit  orders,  CQS 
market  makers  are  not  only  obligated  to 
execute  trades  up  to  1 ,000  shares  at 
another  market  maker's  quote,  they 
must  now  also  execute  trades  at 
superior-priced  limit  orders  displayed 
by  any  other  CQS  market  maker,  even  if 
such  limit  orders  are  only  for  100 
shares.  In  addition,  because  Nasdaq  no 


longer  quotes,'*  CAES  executes  orders 
at  the  best  bid  or  offer  price  in  the  third 
market  instead  of  the  national  best  bid 
or  offer  ("NBBO").  As  a  result,  when 
there  are  no  CQS  market  makers  at  the 
NBBO,  CAES  is  providing  inferior 
executions  to  customer  orders. 

In  order  to  fecilitate  the  best 
execution  of  customer  orders  and  not 
subject  CQS  market  makers  to  automatic 
executions  at  prices  other  than  their 
posted  quotes,  the  NASD  believes  it  is 
imperative  that  CAES  be  appropriately 
modified.  Accordingly,  the  NASD  has 
established  a  two-step  process  to  amend 
the  operation  of  CAES— -one  a  short- 
term  solution  and  the  other  a  long-term 
solution. 

In  the  short  term,  and  as  part  of  the 
instant  filing,  the  NASD  is  proposing  to 
amend  the  operation  of  CAES  so  that  it 
automatically  executes  orders  up  to  100 
shares  instead  of  1.000  shares.  "This 
eliminates  much  of  a  market  maker's 
exposure,  although  it  does  not 
completely  address  the  core  deficiencies 
with  CAES  noted  above. 

As  a  long-term  solution,  the  NASD 
plans  a  future  proposal  to  amend  the 
operation  of  CAES  so  that:  (1)  It  only 
accepts  priced  orders;  and  (2)  orders 
will  only  be  executed  against  a  market 
maker  if  the  market  maker's  quote  is 
equal  to  or  better  than  the  price  of  the 
order  (j.e..  if  a  market  maker's  bid  was 
20  it  would  be  obligated  to  execute 
orders  to  sell  priced  equal  to  20  or 
below). 

e.  Modifications  to  the  Limit  Order 
Protection  Rule  AppUcable  to  COS 

Securities 

NASD  Rule  6440  provides  that  no 
member  shall  trade  ahead  of  a  customer 
limit  order.  Unlike  the  limit  order 
protection  rule  applicable  to  Nasdaq 
securities  (the  "Manning  Rule"), 
however,  the  limit  order  rule  applicable 
to  CQS  securities  does  not  on  its  face 
permit  a  member  to  negotiate  special 
terms  and  conditions  with  a  customer 
that  would  enable  the  firm  to  trade 
ahead  of.  or  at  the  same  price  as.  the 
limit  order  price.  Specifically,  under  the 
Manning  Rule,  member  firms  may 
attach  terms  and  conditions  with 
respect  to  the  handling  of  limit  orders 
that  are  either:  (1)  For  institutional 
accounts:  '^  or  (2)  limit  orders  that  are 


"See  Exchange  Act  Release  No.  37B63. 
September  10.  1996  (61  FR  48725)  (order  approving 
File  No.  SR-NASD-9e-26). 

< 3  Institutional  limit  orders  are  orders  for 
institutional  accounts.  NASD  Rule  3nO(c)  defines 
an  institutional  account  as  an  account  for  (1) 
Banks,  savings  and  loan  associations,  insurance 
companies,  or  registered  investment  companies;  (2) 
investment  advisers  registered  under  Section  203  of 
the  Investment  Advisers  Act  of  1940:  and  (3)  any 
other  entity  (whether  a  natural  person,  corporation. 


for  10.000  shares  or  greater,  regardless 
of  whether  they  are  for  institutional 
accounts,  provided  that  the  order  is 
$100,000  or  more  in  value. 

The  NASD  believes  there  is  no  basis 
to  differentiate  between  limit  orders  in 
Nasdaq  securities  and  limit  orders  in 
exchange-listed  securities  with  respect 
to  the  protections  afforded  under  NASD 
rules.  Accordingly,  the  NASD  is 
proposing  to  extend  the  "terms  and 
conditions"  language  of  the  Manning 
Rule  to  the  CQS  limit  order  protection 
rule. 

The  NASD  believes  that  the  proposed  ■ 
rule  change  is  consistent  with  the 
provisions  of  Sections  llA(a)(l)(D), 
llA(a}(2)  and  15A(b)(6)  of  the  Act. 
Section  llA(a)(l)(D)  of  the  Act  states 
that  the  linking  of  all  markets  for 
qualified  securities  through 
communications  and  data  processing 
facilities  will  foster  efficiency,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers  and 
investors,  facilitate  the  offsetting  of 
investor's  orders  and  contribute  to  best 
execution  of  such  orders,  and 
subsection  (a)(2)  thereunder  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  market 
system  for  qiialified  securities.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  will  enhance  the  national  market 
system  for  exchange-listed  seciuities 
and  will  further  the  implementation  of 
the  Commission's  Order  Execution 
Rules  with  respect  to  exchange-listed 
securities,  thereby  benefitting  all  market 
participants  and  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


partnership,  trust,  or  otherwise)  with  total  assets  of 
at  least  $50  million. 


Federal  Register  /  Vol.  62,  No.  171  /  Thursday.  September  4,  1997  /  Notices  46791 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  nmther 
solicited  nor  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  (or 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  CcMnmission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  cc^es  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  availabl»for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  September  25. 1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-23391  Filed  9-3-97;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLOtNQ  THE  MEETINQ:  Tennessee 
Valley  Authority  (Meeting  No.  1497). 


TIME  AND  DATE:  9  a.m.  (CDT).  September 
8. 1997. 

PUtCE:  Glasgow  Electric  Plant  Board 
Building  Auditorium,  100  Mallory 
Drive,  Glasgow,  Kentucky. 
STATUS:  Open. 

AQENDA:  Approval  of  minutes  of  meeting 
held  on  August  5, 1997. 

New  Business 

A — Budget  and  Financing 

Al.  Approval  of  short-term  Ixmowing 
bom  the  "rreasury. 

A2.  Delegation  of  authority  to  the 
Treasurer,  or  the  designee  of  such 
officer,  to  enter  into  a  new  fiscal  agency 
agreement  with  the  Federal  Reserve 
Banks  and  any  amendments  thereto  that 
the  Chief  Financial  Officer  may 
approve. 

B — Purchase  Awards 

Bl.  Increase  in  amoimt  of  blanket 
purchase  order  with  ABB  Power  T&D 
Company,  Inc. 

E—Real  Property  Transactions 

El.  Abandonment  of  easement  rights 
requested  by  the  Electric  Power  Board  of 
Chattanooga,  affecting  1.3  acres  of  Tract 
No.  VR-26,.in  exchange  for  identical 
rights  on  a  relocated  right-of-way. 

E2.  Sale  of  permanent  easement  for 
Trade  Center/Conferencing  Center 
Development,  affecting  approximately 
2.34  acres  of  land  in  Hamilton  Coimty. 
Tennessee  (Tract  No.  XCOFC-3E). 

E3.  Amendment  to  the  Chickamauga 
Reservoir  Land  Management  Plan  to 
remove  a  1.34-acre  portion  of  Tract  No. 
XCR-44PT  from  the  plan  and  grant  of  a 
permanent  easement  for  a  fire  station  to 
the  City  of  Soddy  Daisy  for  the  same 
area  on  Chickamauga  Lake  (Tract  No. 
XTCR-191B)  in  Hamilton  County. 
Tennessee. 

E4.  Amendment  to  the  Kentucky 
Reservoir  Land  Management  Plan  to 
change  the  allocated  use  frtim  public 
recreation,  historic  preservation,  and 
trails  to  commercial  recreation  for 
approximately  20  acres  of  Tract  No. 
XGIR-175PT  and  authorization  of  a  19- 
year  commercial  recreation  lease  for 
marina  development  in  Humphreys 
County,  Tennessee  (Tract  No.  XGIR- 
931L). 

E5.  Amendment  to  the  Kentucky 
Reservoir  Land  Management  Plan  to 
change  the  allocated  use  from  public 
recreation  to  commercial  recreation  for 
approximately  27.5  acres  of  Tract  No. 
XGIR-24PT  and  authorization  of  a  19- 
year  commercial  recreation  lease  to 
Riverwood  Campgroimds  in  Marshall 
County,  Kentucky  (Tract  No.  XGIR- 
927L). 


E6.  Abandonment  of  certain  easement 
rights  and  modification  of  a  restrictive 
covenant  affecting  approximately  0.119 
acre  of  land  on  Boone  Lake  (a  portion 
of  Tract  No.  BR-198F)  in  Sullivan 
Coimty,  Tennessee. 

E7.  Grant  of  a  25-year  public 
recreation  easement  to  Meigs  County. 
Tennessee,  affecting  approximately  28.8 
acres  of  land  on  Chickamauga  Lake 
(Tract  No.  XTCR-188RE)  to  develop  a 
memorial  paric. 

E8.  Grant  of  permanent  easement  for 
public  recreation,  historical 
interpretation,  and  environmental 
education  to  the  Town  of  Triuia, 
Alabama,  affiecting  approximately  0.4 
acre  of  land  on  Wheeler  Lake  (Tract  No. 
XTWR-106RE)  in  Madison  County. 
Alabama. 

E9.  Grant  of  permanent  easement  to 
the  State  of  Tennessee,  affecting 
approximately  0.14  acre  of  land  on  Tims 
Ford  Lake  (Ttact  No.  XTTMFR-12H),  f<» 
highway  improvements  where  U.S. 
Highway  41 A  crosses  Hessey  Branch  in 
Fraiaklin  County,  Tennessee. 

Unclassified 

Fl.  Approval  to  file  condemnation 
cases  in  connection  with  the  following 
power  transmission  lines:  Alpha-Center 
Point,  Murray  Coimty,  Georgia: 
Freeport-Miller,  DeSoto  County, 
Mississippi;  Lowndes-Kerr  McGee  and 
Lowndes-Columbus  No.  2,  Lowndes 
County,  Mississippi;  Walker-Fuller, 
Gordon  County,  Geoi^a;  and  Colbert- 
Tupelo  Tap  to  Belmont,  Tishomingo 
County,  Mississippi. 

F2.  TVA  contrioution  at  the  rate  of 
4.04  percent  of  members'  payroll  to  the 
TVA  Retirement  System  for  Fiscal  Year 
1998. 

Information  Items 

1.  Delegation  of  authority  to  the 
Senior  Vice  President  of  Procurement, 
or  such  officer's  designee,  to  enter  into 
a  uranium  procurement  contract  with 
Power  Resources,  Inc. 

2.  Appointment  of  Wallace  T. 
Tanksley,  Senior  Vice  President.  Human 
Resources,  as  the  TVA  Designated 
Agency  Safety  and  Health  Official. 

3.  Amendments  to  resolutions 
adopted  on  October  24, 1995,  relating  to 
the  sale  of  Tennessee  Valley  Authority 
Bonds. 

4.  Approval  for  submission  of  a 
proposal  with  Tata  Electric  Companies 
to  the  Tamil  Nadu  Electricity  Board  in 
India  for  refurbishment  of  fossil 
generating  units. 

5.  Approval  to  purchase 
subbituminous  coal  under  Requisition 
35  for  Allen  and  Shawnee  Fossil  Plants. 

6.  Delegation  of  authority  to  the  Vice 
President  of  Fuel  Supply  and 
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Engineering,  or  such  officer's  designee, 
to  enter  into  an  extension  to  and 
modification  of  Contract  No.  P-94P07- 
115471  with  Cane  Patch  Mining 
Company,  Inc. 

7.  Delegation  of  authority  to  the  Vice 
President  of  Fuel  Supply  and 
Engineering,  or  such  officer's  designee, 
to  enter  into  an  extension  to  and 
modification  of  Contract  No.  P-90P07- 
115734  with  Arch  Coal  Sales  Company, 
Inc. 

8.  Approval  for  TVA  Director  William 
H.  Kennoy  to  be  an  incorporator  and 
director  of  the  East  Tennessee 
Intermodal  Transportation  Commerce 
Center,  Inc. 

9.  Approval  to  file  a  condemnation 
case  related  to  the  Dunmar-Paradise  Tap 
to  Ennis  Transmission  Line, 
Muhlenberg  County,  Kentucky. 

10.  Approval  for  TVA  Nuclear  to  enter 
into  a  contract  in  which  Westinghouse 
Electric  Corporation  would  purchase 
from  TVA  a  spare  reactor  coolant  pimip 
internals  package  located  at  the  Watts 
Bar  Nuclear  Plant  Unit  2. 

11.  Expansion  of  participation  in  the 
Interruptible  Power  Pilot  Project  and 
delegation  of  authority  to  the  Executive 
Vice  President,  Customer  Service  and 
Marketing,  to  execute  the  contractual 
arrangements. 

12.  Sale  of  noncommercial, 
nonexclusive  permanent  easement  to 
Lakeside  Properties,  Inc.,  affecting  2.47 
acres  of  land  on  Tellico  Lake  in  Monroe 
County,  Tennessee  (Tract  No.  XTELR- 
191RE),  for  the  construction,  operation, 
and  maintenance  of  private  water-use 
faciUties. 

13.  Amendment  of  the  Pickwick 
Reservoir  Land  Management  Plan  and 
grant  of  a  permanent  easement  to  the 
City  of  Florence,  Alabama,  affecting 
approximately  121  acres  and  a 
temporary  construction  easement 
affecting  approximately  4  acres  of  land 
on  Pickwick  Lake  in  Lauderdale  County, 
Alabama  (Tract  No.  XPR-457E).  for  a 
wastewater  treatment  plant,  sewer 
lagoons,  and  a  sewerline. 

14.  Proposed  rate  schedules  for 
ancillary  services  to  be  included  in  1997 
edition  of  the  Transmission  Service 
GuideUnes.  approved  July  10, 1997, 
providing  open  access  transmission 
service  over  the  TVA  system. 

15.  Proposed  1997  edition  of  the 
Transmission  Service  Guidelines 
providing  open  access  transmission 
service  over  the  TVA  system. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999. 


Dated:  August  29, 1997. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

(PR  Doc.  97-23584  Filed  9-2-97;  11:42  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Report  On  Th«  Andean  Trad* 
Pral^ianca  Act:  Raquast  For  Public 
Commant 

AQBCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  seeking  the  views 
of  interested  parties  on  the  operation  of 
the  Andean  Trade  Preference  Act,  as 
amended  (19  U.S.C.  3201  et  seq)  ("the 
ATPA").  Section  203(f)  of  the  ATPA 
requires  the  President  to  submit  a  report 
to  the  Congress  regarding  the  operation 
of  the  ATPA  on  or  before  December  4, 
1997,  the  sixth  anniversary  of  the  date 
of  the  enactment  of  Ae  aItA.  The 
TPSC  invites  written  comments 
concerning  the  issues  to  be  examined  in 
preparing  such  a^  report,  including  the 
considerations  described  in  subsections 
203(c)  and  (d)  of  the  ATPA. 
DATES:  Public  comments  are  due  at 
USTR  by  October  17, 1997. 
ADDRESSES:  Director  for  Mexican 
Affairs,  Office  of  the  Western 
Hemisphere,  Office  of  the  U.S.  Trade 
Representatives,  600  17th  Street  NW., 
Ro<»i  523.  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Koplovsky,  Director  for 
Mexican  Affairs,  Office  of  the  Western 
Hemisphere,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3142. 
SUPPlfMENTARY  INFORMATION:  biterested 
parties  are  invited  to  submit  comments 
on  any  aspect  of  the  program's 
operation,  including  the  status  of 
beneficiary  countries — BoUvia, 
Colombia,  Ecuador,  and  Peru — under 
the  criteria  described  in  subsections  203 
(c)  and  (d)  of  the  ATPA.  Issues  to  be 
examined  in  this  report  include:  The 
program's  effect  on  the  volume  and 
composition  of  trade  and  investment 
between  the  United  States  and  the 
Andean  beneficiary  countries;  its  effect 
on  the  economic  growth  and 
development  of  the  beneficiary 
countries;  the  extent  to  which  the 
program  has  advanced  narcotics 
eradication;  related  sustainable 
alternative  development  efforts  in  coca- 
growing  areas;  and  the  degree  to  which 
the  program  has  encouraged  the  trade 
and  Investment  policies  cited  in  the 
ATPA. 


Written  Notice 

All  written  comments  should  be 
addressed  to:  Michael  Koplovsky, 
Director  for  Mexican  Affairs,  Office  of 
the  Western  Hemisphere,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  NW.,  Room  522,  Washington,  DC 
20506. 

All  submissions  must  be  in  English 
and  should  conform  to  the  information 
requirements  of  15  CFR  part  2003. 

A  submitter  must  provide  twenty 
copies  of  any  comments.  Comments 
mtist  be  received  at  USTR  no  later  than 
5  p.m.,  October  17, 1997.  If  the 
comments  contain  business  confidential 
information,  twenty  copies  of  a  non- 
confidential version  must  also  be 
submitted.  Comments  containing 
business  confidential  information  must 
include  a  justification  as  to  why  the 
information  contained  in  the 
submission  ^ould  be  treated 
confidentially,  and  should  be  clearly 
marked  "business  confidential"  at  the 
top  of  each  page.  The  non-confidential 
version  should  also  be  clearly  marked  at 
the  top  of  each  page  "public  version"  or 
"non -confidential". 

Comments  submitted  in  response  to 
this  notice,  except  for  comments  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6,  will  be  available  for 
pubUc  insi>ection  after  the  filing 
deadline.  Inspection  is  by  appointment 
only  with  the  USTR  Public  Reading 
Room,  and  can  be  arranged  by  calling 
(202)  395-6186.  Other  requests  and 
questions  should  be  directed  to  the 
Office  of  the  Western  Hemisphere  at 
USTR  by  calling  (202)  395-3142. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  97-23497  Filed  9-3-fl7;  8:45  am] 

BIUJNO  OOOC  SItO-QI-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTA'nVE 

Qanaralized  System  of  Prafarancas 
(GSP);  Schedule  of  Hearings  and 
Deadlines  for  Submitting  Comments 
on  Petitions  for  the  QSP  1997  Product 
Review  and  Country  Practices  Review 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  set  forth  the  timetable  for  hearings, 
and  for  providing  public  comments  on 
petitions  requesting:  (1)  Changes  in  the 
eligibility  for  duty-fiee  treatment  under 
the  GSP  program  of  products  accepted 
for  the  1997  Product  Review;  and  (2) 
modifications  in  the  status  of  GSP 
beneficiary  countries  in  regard  to  their 
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practices,  as  specified  in  15  CFR  2007.0 
(a)  and  (b). 

FOR  FURTHER  MFORMATKW  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518,  Washington.  DC 
20508  (Tel.  202/395-6971).  Public 
versions  of  all  documents  relating  to 
this  review  may  be  seen  by  appointment 
in  the  USTR  public  Reading  Room 
between  9:30-12  a.m.  and  1-4  p.m.  (Tel. 
202/395-6186). 

SUPPLEMENTARY  INFORMATION:  The  GSP 
program  is  authorized  pursuant  to  Title 
V  of  the  Trade  Act  of  1974,  as  amended 
("the  Trade  Act")  (19  U.S.C.  2461  et 
seq.).  The  GSP  program  giants  duty-free 
treatment  to  designated  eligible  articles 
that  are  imported  from  designated 
beneficiary  developing  countries.  In  a  ■ 
Federal  Register  notice  dated  August 
13. 1997  (62  FR  43408),  USTR 
announced  the  acceptance  of  product 
petitions  for  review.  In  addition,  USTR 
has  received  a  number  of  petidona 
requesting  that  certain  practices  in 
certain  beneficiary  developing  coimtries 
be  reviewed  to  determine  whether  such 
countries  are  in  compliance  with  the 
eligibility  criteria  set  forth  in  sections 
502(b)  and  502(c)  of  the  Trade  Act  (19 
U.S.C.  2462(b)  and  2462(c)). 

L  Subject  of  Review* 

A.  Petitions  Requesting  Modifications  of 
Product  Eligibility 

As  described  in  a  Federal  Register 

notice  dated  August  13, 1997  (62  FR 
43408),  USTR  accepted  petitions  from 
interested  parties  and  foreign 
governments  to:  (1)  Designate  articles  as 
eligible  for  the  GSP;  (2)  withdraw, 
suspend  or  limit  GSP  duty-free 
treatment  accorded  either  to  eligible 
articles  under  the  GSP  or  to  individual 
beneficiary  developing  countries  with 
respect  to  specific  GSP  eligible  articles; 
and  (3)  waive  competitive  need  limits. 

USTR  has  requested  the  advice  of  the 
U.S.  International  Trade  Commission 
(USrrC)  on  the  probable  economic 
effects  of  granting  the  requested  GSP 
changes  oilU.S.  industries  producing 
like  or  directly  competitive  articles  and 
on  consiuners.  A  nonconfidential 
version  of  the  USITC  analysis  will  be 
made  available  to  the  public  as  of 
approximately  December  30, 1997. 

Any  modifications  to  the  list  ox 
articles  eligible  for  duty-free  treatment 
under  the  GSP  program  resulting  from 
the  GSP  1997  Product  Review  will  be 
announced  on  or  about  May  1, 1998, 
and  will  take  effect  July  1. 1998. 


B.  Petitions  Accepted  for  Review 
Regarding  Counby  Practices 

Pursuant  to  15  CFR  2007.0(b),  the 
Trade  Policy  Staff  Committee  has 
accepted  petitions  to  review  the  GSP 
status  of  (1)  Belarus  and  Swaziland 
based  on  the  alleged  failure  of  each  to 
provide  adequate  and  effective 
protection  for  internationally  recognized 
worker  rights,  and  (2)  the  Philippines 
based  on  its  alleged  failure  to  provide 
equitable  and  reasonable  access  to  its 
markets.  (The  decision  on  the 
Philippines  intellectual  property  rights 
case  has  been  deferred.) 

Any  modifications  to  the  list  of 
beneficiary  developing  countries  for 
purposes  of  the  GSP  program  resulting 
from  the  Country  Practices  Review  wUl 
take  effect  on  such  date  as  will  be 
notified  in  a  future  Federal  Register 
notice. 

n.  C^portunities  for  PubUc  ComineBt 
and  Inspection  of  Comments 

The  GSP  Subcommittee  of  the  TPSC 
invites  comments  in  support  of,  or  in 
opposition  to,  any  petition  which  is  the 
subject  of  this  notice.  Submissions 
should  comply  with  15  CFR  Part  2007, 
including  sections  2007.0,  and  2007.1. 
All  submissions  should  identify  the 
subject  article(s)  in  terms  of  the  current 
Haiinonized  Tariff  Schedule  of  the 
United  States  ("HTS")  nomenclature. 

Comments  should  be  submitted  in 
fourteen  (14)  copies,  in  English,  to  the 
Chairman  of  the  GSP  Subcommittee  of 
the  Trade  Policy  Staff  Committee,  600 
17th  Street,  NW..  Room  518, 
Washington,  E)C  20508.  Information 
submitted  will  be  subject  to  public 
inspection  by  appointment  with  the 
staff  of  the  USTR  public  reading  room, 
except  for  information  granted 
"business  confidential"  status  piusuant 
to  15  CFR  2003.6  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  If  the 
document  contains  business 
confidential  information,  an  original 
and  fourteen  (14)  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  an  original  and 
fourteen  (14)  copies  of  the  confidential 
version  must  be  submitted.  In  addition, 
any  document  containing  confidential 
information  should  be  clearly  mariLed 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  document  The  version 
that  does  not  contain  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  every  page  (either  "public 
version"  or  "nonconfidential"). 
Comments  should  be  submitted  no  later 
than  5:00  p.m.  on  September  30. 1997. 


HL  Notice  of  Public  Hearings 

Hearings  will  be  held  on  October  22, 
23,  (and  October  24, 1997,  ff  needed) 
beginning  at  10:00  a.m.  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street,  SW., 
Washington.  DC  20436.  The  hearings 
will  be  open  to  the  public  and  a   - 
transcript  of  the  hearings  will  be  made 
available  for  public  inspection  or  can  be 
purchased  from  the  reporting  company. 
No  electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to 
present  oral  testimony  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  number  of  the  witne8s(es) 
representing  their  organization  to  the 
Chairman  of  the  GSP  Subcommittee. 
Such  requests  to  present  oral  testimony 
at  the  public  hearings  should  be 
accompanied  by  fourteen  (14)  copies,  in 
English,  of  a  written  brief  or  statement, 
and  should  be  received  by  5  p.m.  on 
September  30. 1997.  Oral  testimony 
before  the  GSP  Subconmiittee  will  be 
limited  to  five  minute  presentations  that 
summarize  or  supplement  in^rmation 
contained  in  the  briefs  or  statements 
submitted  for  the  record.  Post-hearing 
and  rebuttal  briefs  or  statements  shoidd 
conform  to  the  regulations  cited  above 
and  be  submitted  in  fourteen  (14) 
copies,  in  English,  no  lata  than  5  p.m. 
November  19, 1997. 

Interested  persons  not  wishing  to 
appear  at  the  public  hearings  may  also 
submit  pre-hearing  written  briefe  or 
statements  by  5:00  p.m.  on  September 
30, 1997,  and  post-hearing  and  rebuttal 
written  briefs  or  statements  by 
November  19, 1997.  Comments  by 
interested  persons  on  the  USITC  Report 
should  be  submitted  in  fourteen  (14) 
copies,  in  English,  by  5  p.m.  January  15, 
1998. 

FrBOBTicKL.  Mootgouieiji, 
Chairman.  Trade  Policy  Staff  CoaunMee. 
[FR  Doc.  97-23493  Piled  9-3-97;  8:45  am] 
MUJNQ  oooc  nto-ei-M 


DEPARTMENT  OF  TRANSPORTATKM 
Fadaral  Railroad  AdmlnlstraAlon 

Notica  of  Safety  Advisory 

AGENCY:  Federal  Raifroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Safety  Advisory. 


i  FRA  is  issuing  Safety 
Advisory  97—1  addressing  safety 
practices  to  reduce  the  riiJn  of  casualties 
from  train  derailments  caused  by 
damage  to  tracks,  roadbed,  and  bridges 
resulting  from  uncontrolled  flows  of 
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water  and  similar  weather-related 
phenomena. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  A.  Davids.  P.E.,  Bridge 
Engineer,  Office  of  Safety  Assurance 
and  Compliance,  FRA,  400  Seventh 
Street,  S.W.,  RRS-15,  Mail  Stop  25. 
Washington,  D.C.  20590  (telephone 
202-632-3340)  or  Daniel  L.  Alpert.  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  S.W.,  RCC-12,  Mail 
Stop  10.  Washington,  D.C.  20590 
(telephone  202-632-3186). 
SUPPI.EMENTARY  INFORMATION:  A  recent 
derailment  involving  train  number  4  of 
the  National  Railroad  Passenger 
Corporation  (Amtrak)  on  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  near  Kingman, 
Arizona,  on  August  9,  1997,  has  caused 
FRA  to  focus  on  the  effectiveness  of 
railroad  procedures  for  protection  of 
trains  and  personnel  from  hazards 
caused  by  severe  weather  conditions. 
The  investigation  of  that  accident  by  the 
National  Transportation  Safety  Board 
(NTSB)  and  FRA  continues.  The  facts 
and  findings  developed  in  the 
investigation  will  be  published  when 
the  investigation  is  complete. 

Special  Inspectioii  Procedures 

The  Federal  Track  Safety  Standards 
(49  CFR  part  213)  state.  "In  the  event  of 
fire,  flood,  severe  storm,  or  other 
occiurence  whicb  might  bave  damaged 
track  structure,  a  special  inspection 
must  be  made  of  the  track  involved  as 
soon  as  possible  after  the  occurrence." 
(49  CFR  213.239).  This  provision  is 
piuposely  general  in  nature,  because  it 
is  not  practicable  to  specify  in  a 
minimum  safety  standard  all  the 
conditions  which  could  trigger  a  special 
inspection,  nor  the  manner  in  which 
any  particular  special  inspection  must 
be  conducted.  However,  in  accordance 
with  the  primary  purpose  of  the  Track 
Safety  Standards  and  associated  railroad 
safety  laws,  these  special  inspections 
should  be  conducted  so  as  to  effectively 
prevent  derailments.  In  light  of  recent 
occurrences  and  past  experience,  FRA 
now  believes  it  necessary  to  issue  this 
safety  advisory  to  provide  railroads  with 
recommended  procedures  to  further  this 
objective. 

FRA  has  investigated  several  train 
derailments  in  which  damage  hom 
unexpected  moving  water  was  a  causal 
factor.  Incidents  reported  to  FRA 
between  January  1982  and  March.  1996 
included  26  derailments  caused  by 
washouts  of  bridges  or  bridge 
approaches,  and  16  derailments  caused 
l^  washouts  or  water  damage  to  culverts 
or  subgrade  not  near  a  bridge.  In  most 
cases,  the  railroad  had  some  fovm  of 


notification  of  the  severe  weather 
conditions  and  either  initiated  or 
performed  an  inspection.  When  the 
derailment  occiured,  either  the 
inspector  had  not  reached  the 
derailment  site  before  the  train,  had 
inspected  the  track  and  not  recognized' 
a  hazardous  condition,  or  had 
performed  the  inspection  before  the 
damage  had  become  detectible.  FRA 
believes  that  more  S(>ecific  measures  can 
be  taken  by  each  railroad  that  conducts 
operations  on  track  subject  to  hazards 
firom  flowing  water  to  reduce  the 
likehhood  of  future  derailments  caused 
by  those  hazards. 

Vulnerable  Structures  and  Track 

FRA  believes  that  several  types  of 
bridge  and  drainage  structure 
components  should  be  identified  as 
vulnerable  and  be  given  special 
consideration  in  any  decision  related  to 
the  operation  of  trains  both  during  and 
following  a  severe  rainstorm.  In 
particular,  bents,  piers,  and  abutments 
that  rest  directly  on  soil  or  degradable 
rock  near  the  surface  might  be  rapidly 
undermined  in  a  severe  rainstorm. 
Similarly,  stream  bed  configurations  in 
which  the  water  course  takes  a  bend  or 
a  change  in  slope  near  the  track  are 
often  unpredictable  in  times  of  heavy 
flow.  During  such  conditions,  soil 
displacement  can  progress  rapidly  in  an 
unpredictable  manner  in  locations  that 
are  not  visible  to  a  person  above  the 
water  siufece.  The  size  of  a  drainage 
structure,  and  whether  it  is  categorized 
as  a  bridge  or  a  culvert,  is  not  as 
important  as  the  vulnerability  of  the 
structiue  and  its  supported  track  to  the 
effects  of  flowing  water. 

Recommended  Action 

FRA  believes  that  the  chance  of 
further  derailments,  such  as  occurred 
near  Kingman,  Arizona,  on  August  9, 
1997,  would  be  greatly  reduced  by  the 
inclusion  of  certain  additional  measures 
into  the  procedures  for  special 
inspections  followed  in  the  railroad 
industry  in  the  event  of  a  threat  of  a 
severe  rainstorm,  at  the  level  of  a  flash 
flood.  FRA  has  determined  that  each 
railroad  that  controls  the-operation  of 
trains  on  Class  4  or  higher  track,  or 
passenger  trains  in  commuter  or 
intercity  service,  should  bave  in  place  a 
program  to  protect  its  train  operations 
from  the  effects  of  damage  to  tracks  and 
struct\ires  caused  by  severe  weather 
conditions,  particularly  flash  floods. 
Therefore,  FllA  issues  the  following 
advisory  to  each  affected  railroad: 

1.  The  railroad  should  have  in  place 
a  procedure  that  will  assure  that  all 
notifications  issued  by  the  National 
Weather  Service  (NWS)  of  flash  flood 


warnings  will  be  received  within  15 
minutes  of  issuance  from  the  NWS, 
directly  or  through  a  contract  weather 
forecasting  service,  by  the  train 
dispatchers  or  other  employees 
controlling  the  movement  of  trains  on 
all  track  of  Class  4  or  higher  or  upon 
which  passenger  trains  operate  in 
commuter  or  intercity  service,  within 
the  warning  area.  In  the  case  of  such 
track  located  outside  of  the  warning  area 
but  subject  to  damage  from  water 
resultiii^  &t>m  the  storm,  the 
information  should  be  obtained  in  time 
to  permit  timely  response  by  the 
railroad. 

2.  After  the  receipt  of  a  warning  of  a 
flash  flood  which  might  damage  track  or 
bridges,  the  railroad  should  notify  train 
crews  and  limit  the  speed  of  all  freight 
and  passenger  trains  to  that  which  will 
permit  the  train  to  operate  safely, 
consistent  with  the  potential  water 
levels  and  visibilify  conditions,  on  all 
track  subject  to  damage  from  the  flood. 
The  limitations  should  continue  until  a 
special  inspection  in  accordance  with 
49  CFR  213.239  has  been  performed  of 
that  track  and  it  is  determined  that  a 
hazard  no  longer  exists.  In  making  that 
inspection  and  determination,  the  time 
taken  for  the  heaviest  flow  of  water  to 
reach  the  track  should  be  considered. 

3.  Each  railroad  afiiected  by  this 
advisory  should  identify  its  bridges 
carrying  track  of  Class  4  or  higher  or 
over  which  passenger  trains  operate  in 
commuter  or  intercity  service,  which  are 
vulnerable  to  damage  bom  flash  floods 
or  similar  weather-related  phenomena. 
Particular  attention  should  be  given  to 
bridges  which  incorporate  piers,  bents, 
or  abutments,  which  are  founded  on  soil 
or  degradable  rock  which  could  lose  its 
integrity  as  a  result  of  scour  by  moving 
water,  and^which  are  commonly 
refiarred  to  as  "mud  sills"  or  "spread 
footings." 

4.  The  information  developed  in 
paragraph  3  should  be  compiled  and 
made  available  to  each  person  who  can 
be  called  upon  to  perform  special 
inspections  on  the  subject  track 
following  a  flash  flood  warning. 
Consideration  should  be  given  to 
placing  identifying  marks  on  bridges 
that  need  particular  attention  in  special 
inspections,  along  with  the  bridge 
number,  to  assist  inspectors  in  locating 
them  with  certainty  during  inclement 
weather.  Consideration  should  also  be 
given  to  the  use  of  automated  high  water 
detectors  or  similar  sensing  and  warning 
systems  on  specific  bridges  which  could 
incur  water  damage  that  would  be 
hidden  &t>m  or  not  otherwise  detectible 
by  a  human  inspector. 

5.  In  addition  to  the  bridge-specific 
information  called  for  in  paragraph  3, 


each  affected  railroad  should  implement 
a  training  program  for  the  persons 
performing  special  inspections.  The 
training  should  include  methods  to 
recognize  and  protect  the  safety  of 
railroad  operations  from  the  HaTnoging 
characteristics  of  flowing  water  in 
general,  with  paitictdar  regard  to  the 
effiects  of  a  watercourse  that  takes  a 
significant  change  in  horizontal 
direction  or  vertical  profile  near  the 
track;  the  effects  of  drift  material 
accumulation  on  scour  and  the  capacity 
of  the  waterway  opening;  and  the 
potential  for  damage  by  impact  of  heavy 
floating  objects. 

6.  Refresher  training  of  track 
inspectors  on  the  subjects  addressed  in 
paragraph  5  should  be  conducted  at 
least  once  each  calendar  Y^ai.  Where 
practicable,  that  refresher  training 
should  include  a  joint  inspection  by  a 
track  inspector  and  a  cognizant  bridge 
maintenance  or  engineering  employee 
over  the  inspector's  assigned  territory. 
During  that  joint  inspection  they  should 
locate  the  vulnerable  components  in  the 
bridges  identified  in  paragraph  3, 
discuss  the  precautions  to  be  taken  in 
the  event  of  indications  of  distress  in 
those  components,  observe  drainage 
conditions  on  and  adjacent  to  the  right- 
of-way,  and  note  changes  for  inclusion 
in  the  revisions  of  information  called  for 
in  paragraph  9. 

7.  If  a  track  inspector  is  assigned  to 
perform  a  special  inspection  in 
accordance  with  paragraph  2,  and 
bridges  identified  as  vulnerable  are  in 
the  track  segment  subject  to  damage 
from  the  flash  flood,  a  cognizant  bridge 
maintenance  or  engineering  employee 
should  be  readily  available  by  telephone 
or  radio  to  assist  in  the  interpretation  of 
findings  by  the  track  inspector. 

8.  Each  affected  railroad  should  brief 
all  of  its  track  and  bridge  inspectors  on 
the  contents  of  this  advisory.  These 
briefings  should  occur  within  14 
calendar  days  of  the  date  of  publication 
of  this  safety  advisory  in  the  Federal 


9.  FRA  believes  that  the  actions 
described  in  paragraphs  3,  4,  and  5 
should  be  completed  within  60  calendar 
days  of  the  date  of  publication  of  this 
safety  advisory  in  the  Federal  Register. 
During  this  period,  each  affected 
railroad  should  complete  an  initial 
review  of  its  bridges  for  vulnerability  to 
high  or  rapidly  flowing  water  and 
provide  that  information  to  its 
inspectors.  More  detailed  reviews 
should  be  substantially  completed  and 
provided  to  inspectors  diuing  calendar 
year  1998  and  then  maintained  in  a 
current  statxis. 

10.  FRA  requests  a  letter  within  45 
calendar  days  of  the  date  of  publication 


of  this  safety  advisory  in  the  Federal 
Register  from  each  affected  railroad 
specifying  the  actions  it  has  taken  and 
will  initiate  to  enhance  the  safety  of 
train  operations  in  the  event  of  a  flood 
or  a  high  or  rapid  water  condition.  Such 
letters  should  be  addressed  to  the 
Associate  Administrator  for  Safety, 
FRA,  RRS-1.  Mail  Stop  25,  400  Seventh 
Street  S.W.,  Washington.  DC  20590. 

Paperwoiic  Reduction  Act  Pnnriaions 

This  advisory  does  not  require  that 
any  records  or  re{>orts  be  kept  or 
submitted.  It  merely  recommends  that 
railroads  collect  or  provide  certain 
information.  Nevertheless,  because 
some  might  see  these  recommendations 
as  paperwork  burdens,  FRA  will  seek 
approval  of  them.  Under  the  Paperwork 
Reduction  Act  of  1995  (PRA),  Public 
Law  No.  104-13,  Section  2, 109  Stat 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations.  5  CFR 
1320.13,  FRA  is  requesting  the  Office  of 
Management  and  Budget  .(OMB)  to 
conduct  an  emergency  review  and 
approval  of  the  information  collection 
items  contained  in  this  safety  advisory. 
FRA  is  seeking  OMB's  approval  of  these 
information  collection  items  by 
September  5.  1997. 

FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assiunptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C 
3506(c)(2)(A)(i)-{iv);  5  CFR 
1320.8{d)(l)(i)-<iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwoiii  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  siunmary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensiue  that  the 
agency  organizes  information  collection 
items  in  a  "user  friendly"  format  to 
improve  the  use  of  such  information: 


and  (iii)  accxuately  assess  the  resources 
expended  to  reMeve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Provided  below  are  siunmaries  of  the 
seven  information  collection  activities 
FRA  will  submit  for  clearance  by  OMB 
as  required  by  the  PRA: 

Title:  Identify  vulnerable  bridges. 

OhdB  Control  Number:  New. 

Abstract:  Each  railroad  aCbcted  by 
this  advisory  should  identify  its  bridges 
carrying  track  of  Class  4  or  higher,  or 
over  which  passenger  trains  operate  in 
conunuter  or  intercity  service,  which  are 
vulnerable  to  damage  frt>m  flash  floods 
or  other  weather-related  events  that  may 
be  included  in  its  severe  weather 
operating  program. 

Form  Numbei{s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads 
with  20,000  bridges. 

Frequency  of  Submission:  One  time. 

Total  Responses:  25. 

Average  Time  Per  Response:  10 
minutes  per  bridge. 

Estimated  Total  Armual  Burden 
Hours:  3,400  hours  one  time. 

Status:  Emergency  processing  by 
OMB. 

Title:  Compile  and  publish 
information  to  inspectors. 

OAffl  Control  Number:  New. 

Abstract:  The  information  developed 
in  paragraph  3  should  be  compiled  and 
made  available  to  each  person  who  can 
be  called  upon  to  perform  special 
inspections  on  the  subject  track 
following  a  flash  flood  warning. 

form  Number(s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads. 

Frequency  of  Submission:  No 
submission. 

Total  Responses:  1 ,200. 

Average  Time  Par  Response:  2.5  hours 
initially,  1  hour  annually  thereafter. 

Estimated  Total  Annual  Burden 
Hours:  3,000  hours  one  time,  1,200 
hoius  annually  thereafter. 

Status:  &nergency  processing  by 
OMB. 

Title:  Place  identifying  marHngn  on 
bridges  that  need  special  attention. 

0\fB  Control  Number:  New. 

Abstract:  Consideration  should  be 
given  to  placing  identifying  marks  on 
bridges  that  need  particular  attention  in 
special  inspections,  along  with  the 
bridge  number,  to  assist  inspectors  in 
locating  them  with  certainty  during 
inclement  weather. 

Form  Numbeiis):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads. 

Frequency  of  Submission:  No 
submission. 
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Total  Responses:  1.000. 

Average  Time  Per  Response:  3  hours 
initially,  15  minutes  annually  thereafter. 

Estimated  Total  Annual  Burden 
Hours:  3,000  hours  one  time,  250  hours 
annually  thereafter. 

Status:  Emergency  processing  by 
OMB. 

Title:  Training  Program  for  Inspectors. 

OMB  ControlJ^umber:  New. 

Abstract:  Each  affected  railroad 
should  implement  a  training  program    ' 
for  the  persons  performing  special 
inspections. 

Form  Numbeiis):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads. 
-Frequency  of  Submission:  No 
submission. 

Total  Responses:  25. 

Average  Time  Per  Response:  441.6 
hours  one  time,  88  hours  annually 
thereafter. 

Estimated  Total  Aimual  Burden 
Hours:  11,040  hours  one  time,  2,200 
hours  aimually  thereafter. 

Status:  Emergency  processing  by 
OMB. 

Title:  Provide  initial  briefing  to 
inspectors. 

<M4B  Control  Number:  New. 

Abstract:  Each  affected  railroad 
should  brief  all  of  its  track  and  bridge 
inspectors  on  the  contents  of  this 
advisory.  These  briefings  should  occur 
writhin  14  calendar  days  of  the  date  of 
publication  of  this  safety  advisory  in  the 
Federal  Roister. 

Form  Number{s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads. 

Frequency  of  Submission:  None. 

Total  Responses:  300. 

Average  Time  Per  Response:  4  hours. 

Estimated  Total  Aimual  Burden 
Hours:  2,400  hours. 

Status:  Emergency  processing  by 
OMB. 

Title:  Review  of  bridges  for 
vulnerability  to  high  water,  initial  and 

annual 

OMB  Control  Number:  New. 

Abstract:  FRA  believes  that  the 
actions  described  in  paragraphs  3. 4, 
and  5  shoiild  be  completed  within  60 
calendar  days  of  the  date  of  pubfication 
of  this  safety  advisory  in  the  Feda«l 
Register.  During  this  period,  each 
affected  railroad  should  complete  an 
initial  review  of  its  bridges  for 
vulnerability  to  high  or  rapidly  flowing 
water  and  provide  that  information  to 
its  inspectors.  More  detailed  reviews 
should  be  substantially  completed  and 
provided  to  inspectors  during  calendar 
year  1998  and  then  maintained  in  a 
ciirrent  status. 

Form  Number(s):  N/A.        _»• , 


Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads. 

Frequency  of  Submission:  None. 

Total  Responses:  1 ,000. 

Average  Time  Per  Response:  2  hours 
initially  in  1998. 30  minutes  annuaUy 
thereafter. 

Estimated  Total  Annual  Burden 
Hours:  2,000  hours  initially  in  1998,  500 
hours  annually  thereafter. 

Status:  Emergency  processing  by 
OMB. 

Title:  Notify  FRA  of  bridge  safety 
inspection  programs  in  place. 

OMB  Control  Number:  New. 

Abstract:  FRA  requests  a  letter  within 
45  calendar  days  of  the  date  of 
publication  of  this  safety  advisory  in  the 
Federal  g«gi»twr  fiom  each  affected 
railroad  specifying  the  actions  it  has 
taken  and  will  initiate  to  enhance  the 
safety  of  train  operations  in  the  event  of 
a  flood  or  a  high  or  rapid  water 
condition.  Such  letters  should  be 
addressed  to  the  Associate 
Administrator  for  Safety,  FRA,  RRS-1, 
Mail  Stop  25,  400  Seventh  Street  S.W., 
Washington,  DC  20590. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  25  railroads. 

Frequency  of  Submission:  One  time. 

Total  Responses:  25. 

Average  Time  Per  Response:  4  houn 
one  time. 

Estimated  Total  Aimual  Burden 
Hours:  200  hours  one  time. 

Status:  Emergency  processing  by 
OMB. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  Here,  of  course,  FRA  is  not 
issuing  information  collection 
requirements  and  has  no  intentitm  of 
imposing  penalties  under  any 
provisions  of  this  safety  advisory.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  information  collection 
items  contained  in  this  Safety  Advisory. 
The  OMB  control  number,  when 
assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register. 

For  further  information  please  contact 
Ms.  Gloria  Swanson,  Office  of  Planning 
and  Evaluation  Division.  RRS-21, 
Federal  Railroad  Administration.  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (telephone:  (202)  632-3318)  or 
Mary  Ann  (ohnson.  Office  of  Information 
Technology  and  Productivity 
Improvement.  RAD-20,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590     • 
(telephone:  (202)  632-3226).  (These 
telephone  numbers  are  not  toll-free.) 

FRA  may  modify  Safefy  Advisory  97- 
1,  issue  additional  safefy  advisories,  or 


take  other  appropriate  necessary  action 
to  ensure  the  highest  level  of  safety  on 
the  Nation's  railroads. 

Issued  in  Washington,  DC,  on  September  2, 
1997. 

JamM  T.  Scbahz. 
Associate  Administrator  for  Safety. 
(FR  Doc.  97-23818  FUed  9-5-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board  ^ 
[Finance  DockM  No.  32S30] 

Kansas  City  Southern  Railway 
Company— Construction  and 
Operation  Exemption — Geismar 
industrlai  Arctt  Near  Gonzaies  and 
Sorrento,  LxHiisiana 

AOENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  extension  of  time  for 
comment  period  for  draft  environmental 
impact  statement  {BIS). 

SUMMARY:  The  Kansas  Gfy  Southern 
Railway  Company  (KCS)  applied  to  the 
Interstate  Commerce  Commission  (ICC), 
now  the  Surface  Transportation  Board 
(Board),  for  authorify  to  construct  and 
opmate  an  8.62-mUe  rail  line  from  the 
Geismar  Industrial  area  to  its  mainline 
near  Gonzales  and  Sorrento,  in 
Ascension  Parish,  Louisiana.  On  July 
16, 1997,  the  Board's  Section  of 
Enviromnental  Aiudysis  (SEA)  issued  a 
draft  EIS.  Consistent  with  Council  on 
Environmental  Qualify  (CEQ) 
regulations  for  implementing  the 
National  Environmental  Policy  Act 
(NEPA),  SEA  provided  a  45-day 
comment  period  for  the  public  review  of 
the  draft  EIS,  with  conunents  due  by 
September  8, 1997. 

Several  parties,  including  the 
Concerned  Citizens  of  Ascension  Parish 
(CCAP),  Illinois  Central  Railroad  (IC), 
members  of  Congress,  and  local 
individuals  have  requested  that  the 
comment  period  be  extended  an 


>  The  ICC  TraminaUoD  Act  of  1995.  Pub.  L  104- 
88, 109  Stat.  803  (tlie  Act),  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  January  1, 
1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(bHl)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  tliat 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  tliat  was  pending  with  the  ICC  prior 
to  January  1, 1996.  and  to  functions  tl>at  are  subject 
to  Board  jurisdiction  pursuant  to  section  49  U.S.C 
10901.  Therefore,  tiiis  notice  applies  the  law  in 
effect  prior  to  the  Act.  and  citations  are  to  the 
former  section  of  the  statute,  unless  otherwise 
indicated. 


additional  60  days  and  also  requested  a 
public  hearing.  KCS  replied  to  these 
petitions  stating  in  essence  diat 
petitioners  had  not  provided  sufficient 
reason  why  the  45-day  comment  period 
was  inadequate. 

In  carefrilly  reviewing  OCAFs 
concerns,  as  well  as  those  expressed  by 
other  parties,  SEA  believes  that  the  45- 
day  comment  p<«iod  specified  by  CEQ 
guidelines  is  sufficient  in  thi&  case. 
However,  in  order  to  allow  every 
opportiuiify  for  public  input  into  die 
Boezd^  NEPA  process  in  this  case.  SEA 
will  accept  comments  to  the  draft  EIS 
for  an  additional  15  dajrs  past  the 
current  due  date  of  September  8, 1997. 
Comments  to  the  draft  EIS  will  now  be 
due  on  S^tember  23, 1997. 

If  yoQ  wish  to  file  comments  on  the 
draft  EIS,  aand  an  original  and  10  copies 
to:  Vomon  A.  Williana.  Secretary, 
Surfece  Transportation  Board,  Suite 
700, 1925  K  Street,  NW,  Washington. 
DC  20423.  Mark  the  lower  left  comer  of 
the  envelope:  Attention:  Michael 
Dalton.  Environmental  rnmin«»Ti»» 
Finance  Elocket  No.  32530. 

RM  FUNfTMBI  MRMMATMM  OONTACTr 
Michael  Dalton,  Sectiozr  of 
Environmental  Anafysis.  Room  528. 
Surface  Transportation  Board,  1925  K 
Street.  NW,  Washington,  DC  20423; 
phone  number  (202)  565-1530.  TDD  for 
the  hearing  inqMired:  (202)  565-1695. 

SUPPUMPlTlirr  — wmmi;  Because 
the  Board  served  die  draft  EIS  on  the 
parties  of  record  on  July  16, 1997  and 
die  45rday  comment  period  did  not 
begin  until  the  Environmental 
Protection  Agency  (EPA)  publkhed  the 
Notice  of  EIS  AvaiMiility  in  the  Federal 
Kfljgktar  on  foly  25, 1997,  the  actual 
total  daw  beto«wen  the  service  and 
distribution  of  the  draft  EIS  and  the  end 
of  the  comment  period  ir  55  days.  The 
additional  15-day  extension  results  in  a 
70-day  comment  period. 

In  addition,  CEQ  guidelines  and  the 
Board's  environmental  rules  do  not 
require  a  public  hearing  to  solicit 
cconments  on  a  draft  EIS.  SEA  believes 
that  the  submission  of  written 
comments,  which  is  the  Board's  jaormal 
procedure,  is  sufficient  to  develop  the 
record  in  this  case.  In  this  regard,  the 
Board  has  found  that  written  comments 
provide  necessary  and  efiective  written 
documentation  of  environmental  issues 
and  concerns  for  our  public  record. 

By  the  Board.  Elune  K.  Kuaer.  Chinf. 
Section  of  Enviromnental  Analysis. 
Venion  A.  WilUuns. 
Secretary, 

(FR  Doc.  97-23462  Filed  9-3-97;  8:45  am] 
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^OEPAFtTMENr  OF  THE  TREASURY 

Ftocfll  SenrlM 

Fm  ScfMdul*  for  the  Servic*  to  tlw 
TREASURY  DIRECT  InvMtor  of  SalNng 
'SwmHIm  H«W  in  TREASURY  tNRECT 
AocountB  In  tfw  Secondary  MartMt 

AOBMCY:  Boreeu  of  the  PubUc  Debt. 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 


r:  The  Department  of  the 
Treasury  is  ennouncing  the  schedule  of 
fees  to  be  charged  to  die  TREASURY 
DIRECT  investor  for  the  service  of 
selling  unmatured  securities  held  in 
TREASURY  DIRECT  in  the  secondary 
market  The  service  will  be  provided  by 
a  desigxuted  Federal  Reaove  Bonk 
acting  as  fiscal  egmt  ofthe  United 
States. 

UlLCUIfE  BATE:  September  4. 1997. 
FOR  RIRTMBI  MKMMAHON  CQNrACT: 
Richard  Koch.  Director,  Division  of 
Customer  Service,  Bureau  of  the  Pufaiic 
Debt.  (304)  480-6748;  Stmn  Klimaa. 
Attcxney-Advisn,  Office  of  the  Chi^ 
Counsel,  Bureau  of  the  Public  Debt. 
(304)  480-5192;  Edward  C.  Gronsedi. 
Depufy  Chief  Cotmsel.  Office  oithe 
Chief  Counsel,  Bureau  of  the  Pubiic 
Debt.  (aOft)  480-5192. 

■nnriiMimAirYiwronMATioit.  On 
Septandier  4, 1997,  the  Department  of 
the  Traesury  amended  the  general 
regulations  governing  book-entry^ 
Treasury  Bonds.  Notes  and  Bilk  to  ofier 
TREASURY  DIRECT  investors  the 
service  of  ««Hing  their  unmatured 
marketable  aecurities  held  in  their 
TREASURY  IHRECT  accounts  in  tlSe 
secondary  market.  At  the  request  ofthe 
investor,  the  securities  will  be 
transflBrTed  to  the  designated  Federal 
Reserve  Bank,  acting  as  fiscal  agent  of 
the  United  States,  to  be  soid  on  behalf 
of  the  investor. 

A  transaction  fee  wiU  be  charged  for 
each  securify  sold  on  behalf  of  the 
investor.  For  purposes  of  computing  the 
transaction  fee,  a  securify  is  considered 
as  any  amount  within  a  TREASURY 
DIRECT  account  which  is  identified  by 
a  separate  CUSIP  number.  Thus,  if  an 
investor  has  several  holdings  within  a 
TREASURY  DIRECT  account  of  varying 
amounts,  but  all  are  identified  by  the 
same  CUSIP  number,  and  all  are 
transferred  in  one  transaction,  only  one 
transaction  fee  will  be  charged,  since 
the  holdings  are  considered  as  one 
securify.  If  the  investor  has  several 
holdings  within  a  TREASURY  DIRECT 
account,  each  with  a  difiiarent  CUSIP 
number,  then  a  separate  transaction  fee 
will  be  charged  for  each  holding,  as 
each  holding  with  a  separate  CUSIP 


niunber  is  considered  a  separate 
securify.  If  an  investor  has  two 
TREASURY  DIRECT  accounts,  and  each 
account  has  a  securify  with  a  CUSIP 
identical  to  the  securify  in  the  otlm 
account,  then  a  separate  transaction  fee 
will  be  charged  for  each  securify,  since 
each  securify  virithin  each  account  is 
considered  a  separate  securify.  If  the 
Federal  Reserve  Bank  is  unaUe  to 
complete  the  sale  of  the  securify.  no 
transaction  fae  will  be  charged.  The 
transaction  fee  will  be  deducted  from 
the  settiMnent  amoimt  by  the  Federal 
Reserve  Bank 

Schedide^f  Fees  far  tbe  Sde  of 
Secnritiea  fai^rSeoondaiy  Mufal 

The  fee  schedule  for  the  sale  of  an 
Tinmatured  securify  held  in  TREASURY 
DIRECT  by  the  designated  Federal 
Reserve  Bank  in  the  secondary  maricet 
on  behalf  of  die  investor  is  as  follows: 
a  fae  of  S34  will  be  chngedibr  each 
securify  held  in  a  TREASlStY  DIRECT 
account  which  is  sold  in  the  secondary 
market  on  behalf  of  the  investor  by  the 
deaignatwd  Federri  Reserve  Bank  acting 
as  fiscal  agent  of  the  United  Statee. 

Dated:  August  29. 1997. 
KidMid  L.  Gf^l, 
Cananiasionerafthe  Public  Debt. 
[FR  Doe  97-23570  FiIad.»-9-97;  6:«S  am] 


UWTH)  STATES  INFORMATION 
AGENCY 


TrMnlny  ProQrMW  Jor 


ACnOM:  Request  for  proposals. 


The  Office  of  Gtizen 
Kifrhnng«»«  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cuhmal  Afhin 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regidation 
26  CFR  1.501(c)  may  apply  to  develop 
tiaining  programs  that  link  their 
international  exchange  interests  in 
Central  and  Eastern  Europe  with 
coimterpart  institutions/groups  in  ways 
supportive  of  the  aims  of  the  Bureau  of 
E(hicational  and  Cultural  AfEain. 
Overall  grant  malring  authorify  for  this 
program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulhiight- 
Hays  Act  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
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and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by.  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/P-98-04. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Friday,  November  14,  1997.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmari^ed  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  Grants  may  begin  on  March 
1, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
The  Office  of  Qtizens  Exchange,  E/PE. 
Room  220,  U.S.  Information  Agency, 
301  4th  Street  SW.,  Washington,  DC 
20547,  telephone:  202-619-5319;  fex: 
202-619-4350;  Internet  Address: 
{cminei^usia.gov}  to  request  a 
Solicitation  Package  containing  more 
detailed  forms,  and  standard  guidelines 
for  preparing  proposals,  including 
specific  criteria  for  preparation  of  the 
pro[>osal  budget. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USlA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Infonnation^Fax  on 
Demand  System",  wt^ich  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Christina  Miner  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Feiieral 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 


Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  ten  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/P-98-04, 
Office  of  Grants  Management,  E/XE. 
Room  326,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Sununary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USLA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  die  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

DiTersity.  Freedmn  and  Democracy 
Guidelines  - 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and  ., 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 
SUPPI.EMENTARY  INFORMATION: 
Diminished  resources  have  forced  USIA 
to  limit  the  scope  of  this  announcement; 
regrettably,  proposals  for  countries  and 
themes  other  than  the  ones  described 
below  will  not  be  eligible  for 
consideration. 

USLA  is  interested  in  proposals  in  the 
following  areas  and  countries: 

Slovakia:  Projects  should  focus  on  the 
free-flow  of  information  for  Slovak 


libraries.  Objectives  of  the  project  would 
be  to  introduce  the  practical  use  of  new 
technologies  and  new  library  services 
for  citizens.  There  is  particiUar  interest 
in  assisting  the  parliamentary  library  to 
become  a  source  of  information  about 
the  parliament  and  lawmaking  for  the 
whole  country  and  not  just  a  research 
service  for  its  members.  In  addition, 
Slovak  partners  should  include  the 
librarian's  association  and  leading 
university  and  public  libraries, 
particularly  Bratislava's  University 
Library.  Proposals  for  less  than  $110,000 
will  receive  preference.  Costs  of  up  to 
$10,000  may  be  used  to  cover 
equipment  piuchases  and  subscriptioiis 
to  the  Internet 

Slovenia:  Projects  should  focus  on 
municipal  administration  and  devolving 
greater  administrative  power  &t)m  the 
federal  level  to  municipalities.  The  first 
phase  of  the  project  should  consist  of  in- 
country  workshops  for  mayors  bora 
many  of  the  147  counties  or  "opcina"  in 
Slovenia.  Workshop  topics  could 
include  how  local  governments  raise 
revenue,  economic  development  for 
mimicipalities  and  the  provision  of 
mimicipal  services.  During  the  second 
phase  of  the  project  six  to  eight  mayors 
should  participate  in  a  U.S.  study  tour 
which  would  include  site  visits  to 
mimicipal  governments  in  small  to 
medium  sized  cities.  Proposals  for  less 
than  $75,000  will  receive  preference. 

Bosnia/Croatia/Serbia:  Proposals  for 
this  multi-country  project  should  focus 
on  the  themes  of  diversity  in  a 
democracy,  the  protection  of  minority 
rights,  and  human  rights  law.  The  first 
phase  of  the  project  would  consist  of  in- 
country  workshops  held  in  Bosnia, 
Croatia,  and  Serbia  for  20  to  30 
participants  in  each  country.  The 
workshops  may  be  held  outside  of  the 
capital  cities.  Phase  two  should  be  a 
U.S.  program  for  approximately  three 
participants  from  each  country. 
Proposals  for  less  than  $75,000  will  be 
given  preference. 

Estonia/Latvia/Lithuania:  Proposals 
for  this  multi-country  project  should 
focus  on  intellectual  property  rights 
(IPR),  with  a  special  concentration  on 
copyright  protection  for  films/videos, 
music  recordings,  computer  software, 
and  similar  products  subject  to  piracy. 
Participants  should  include:  (1) 
Government  officials  responsible  both 
for  drafting  and  enforcing  laws  and 
regulations;  (2)  lawyers,  judges  and 
distributors  or  licensing  organizations 
involved  with  presenting  and  deciding 
infringement  cases;  and  (3)  press  and 
"media,  to  engage  them  in  raising  public 
consciousness  about  IPR  protection.  The 
first  phase  of  the  project  would  bring 
U.S.  project  staff  to  Estonia.  Latvia  and 


Lithuania  in  order  to  t^ome  femiliar 
with  the  particular  legal  regime  and 
market  enviroimient  in  each  country 
and  to  meet  with  the  principal  players 
in  the  copyright  enforcement  arena. 
Project  staff  would  also  familiarise 
themselves  with  the  efforts  of 
organizations  such  as  the  WTO,  EU 
Phare,  WIPO,  and  embassy  elements 
that  are  already  working  in  the  area. 

The  second  phase  ofuie  project     ^ ' 
would  include  one  to  two  day  training 
workshops  in  each  coimtry.  "The 
workshops  would  consist  of  seminars 
for  customs  officers  on  techniques  for 
identifying  and  seizing  infringing  goods; 
for  lawyers  and  judges  on  the  elements 
of  proving  infringement,  damages  and 
remedies  allowed  by  statute;  and  the 
licensees,  copyright  owners  and  media 
representatives  on  informing  the  public 
about  the  value  of  protecting  copyrights. 
A  final  workshop  component  should 
bring  the  above  groups  of  people 
together  to  fecilitate  understanding  of 
the  fiill  scope  of  the  issue  and  to 
develop  an  effective  solution  to  issues  of 
piracy.  The  third  phase  of  the  project 
would  be  a  U.S.  training  program  for  a 
selected  group  of  participants. 
Participants  would  receive  first-hand 
exposure  to  piracy  investigation 
techniques,  customs  inspection 
practices,  licensing  policies  of  collective 
rights  organizations,  preparation  and 
presentation  of  a  case  in  court,  public 
relations  strategies  and  related  IPR 
enforcement  and  {HOtection  endeavors. 
Projects  for  less  than  $100,000  will 
receive  prefisrence. 

Poland:  Projects  should  consist  <A  two 
parts.  Part  one  should  focus  on 
intellectual  property  rights  and 
copyright  law.  Participants  should  be 
representatives  of  both  large  and  small 
Polish  presses.  The  second  part  should 
focus  on  economic  survival  techniques 
for  sirall  press  operations.  Participants 
should  include  representatives  of 
Poland's  small,  serious  presses.  The 
project  goals  should  be  to  foster  bettw 
respect  of  intellectual  property  rights  in 
Poland  and  to  nelp  serious,  small 
presses  survive  in  Poland's  free  market 
economy.  Projects  for  less  than  $90,000 
will  receive  preference. 

Exchange  and  training  programs 
supported  by  institutional  grants  should 
operate  at  two  levels:  They  should 
enhance  institutional  relationships;  and 
they  should  offer  practical  and 
comparative  information  to  individuals 
to  assist  them  vwth  their  professional 
responsibilities.  Strong  proposals 
usually  have  the  following 
characteristics:  An  existing  partner 
relationship  between  an  American 
organization  and  a  host-country 
institution;  a  proven  track  record  of 
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conducting  progran  activity;  cost 
sharing  frvm  American  or  in-countiy 
sources,  including  donations  of  air  fares, 
hotel  and  housing  costs;  experienced 
staff  with  language  fecility;  and  a  clear, 
convincing  plan  sho%ving  how 
permanent  results  will  be  accomplished 
as  a  result  of  the  activity  funded  by  the 
grant  USIA  wrants  to  see  tangible  forms 
of  time  and  money  contributed  to  the 
project  by  the  prospective  grantee 
institution,  as  well  as  funding  bom 
third  party  sources. 

Note:  Rweardi  proJBcta  or  projects  limited 
to  technical  iaaues  are  not  eligible  for  support 
nor  are  film  fisstivali  or  exhibits.  Kvrt^angn 
programs  for  students  or  tacuity  or  propculs 
that  request  support  for  the  development  of 
university  cumcula  or  for  degree-based 
programs  are  also  ineligible  under  this  RFP. 
Proposals  to  link  imiversity  departments  or 
to  exchange  foculty  and/or  students  are 
funded  by  USIA's  Office  of  Academic 
Progruns  (E/A)  under  the  Ihuvetsity 
AfRKation  Program  and  should  not  be 
submitted  in  response  to  this  RFP. 

Guidelines 

1.  All  grant  proposals  mtist  clearly 
describe  the  type  of  persons  who  wUl 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  In  the  selection  of  all  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  participants 
and  to  approve  or  reject  participants 
recommended  by  the  program 
institution.  Programs  must  also  comply 
Mdth  J-1  visa  regulations. 

2.  Programs  that  include  internships 
in  the  U.S.  shoidd  provide  letters 
tentatively  committing  host  institutions 
to  support  the  internships.  Letter*  of 
commitment  frnm  the  hosts  of  study 
tour  site  visits  should  also  be  included, 
if  applicable. 

3.  Applicants  are  encouraged  to 
consult  with  USIS  offices  regarding 
program  content  and  partner 
institutions  before  submitting  proposals. 
Award-receiving  applicants  will  be 
expected  to  maintain  contact  with  the 
USIS  post  throughout  the  grant  period. 


Proposed  Budget 

Please  refer  to  the  Solicitation 
Package  for  complete  budget 
instructions.  Applicants  must  submit  a 
detailed  line  item  budget  based  on 
specific  instructions  in  the  Program  and 
Budget  Guidelines  of  Proposal 
Submission  Instructions.  Proposals  for 
the  following  amoimts  will  receive 
preference: 

S/ovoicia;  $110,000. 

Slovenia:  $75,000. 

Croatia/Bositia/Serbia:  $75,000. 

Estonia/Latvia/Lithuania:  $100,000. 

Poland:  $90,000. 


Proposals  with  strong  cost-sharing 
will  be  given  priority. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  progmn.  There  must  be  a 
summary  budget  as  well  as  a  breakdown 
reflecting  both  the  administrative 
budget  and  the  program  budget  For 
further  clarification,  applicants  may 
provide  separate  sub-budgets  far  each 
program  component,  phase,  location,  or 
activity  in  order  to  facilitate  USIA 
decisions  on  funding. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  International  and  domestic  air 
feres;  visas;  transit  costs;  ground 
transportation  costs. 

(2)  Per  Diran.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 

Nate:  U.S.  eacoitiog  staff  must  use  the 
published  Fedenl  par  diem  rates,  not  the  flat 
rata. 

(3)  Interpreters.  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simidtaneous  interpreters  is  provided 
for  every  four  visitors.  USIA  grants  do 
not  pay  for  foreign  interpreters  to 
accompany  delegations  from  their  home 
coimtry.  GnxA  proposal  budgets  shoidd 
contain  a  flat  $140/day  per  diem  for 
each  Department  of  State  interpreter,  as 
well  as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicairt's  proposed  budget 

(4)  Book  and  cultural  ano%vance. 
Participants  are  entitied  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

(5)  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  shovdd  be 
included  in  the  proposal. 

(6)  Room  rental,  which  generally 
shoidd  not  exceed  $250  per  day. 

(7)  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 
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(8)  One  working  meal  per  project  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two-to-one. 

(9)  All  USIA-funded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premiimi  is  paid  by  USIA  directly  to  the 
insurance  company. 

(10)  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Review  PracaM 

USIA  will  acknowledge  receipt  of  all 
proposals  and  vdll  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package. 

Eligible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  be 
reviewed  by  the  program  office,  as  well 
as  the  USIA  Office  of  East  European  and 
Newly  Independent  States  A%irs  and 
the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  die  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  AfEairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning  ability  to  achieve 
objectives:  Program  objectives  should  be 
stated  clearly  and  precisely  and  should 
reflect  the  applicant's  expertise  in  the 
subject  area  and  the  region.  Objectives 
should  respond  to  the  priority  topics  in 
this  announcement  and  should  relate  to 


the  current  conditions  in  each  of  the 
countries.  They  should  be  reasonable 
and  attainable.  A  detailed  work  plan 
should  explain  step  by  step  how 
objectives  will  be  achieved.  The 
substance  of  seminars,  presentations, 
consulting,  internships,  and  itineraries 
should  be  spelled  out  in  detail.  A 
timetable  indicating  when  major 
program  tasks  will  be  undertaken 
should  be  provided.  Responsibilities  of 
in-country  partners  should  be  clearly 
described. 

2.  Sappart  ofDivenity:  Proposals 
should  demonstrate  sulMtantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
The  narrative  should  demonstrate 
proven  ability  to  handle  logistics. 
Proposal  should  reflect  the  institution's 
expertise  in  the  subject  area  and 
knowledge  of  the  country.  Proposals 
should  demonstrate  the  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  wiU 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

4.  Project  Evaluation:  USIA  is  results- 
oriented.  Proposals  should  include  a 
plan  to  evaluate  the  activity's  success, 
both  as  the  activities  unfold  and  at  the 
end  of  the  program.  USIA  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  and/or  plan  for  use  of 
another  measurement  technique  (such 
as  focus  group)  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 


concluded  or  quarterly,  whichever  is 
less  firequent 

5.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

6.  Cost-effectiveness/cost  sharing:  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible. 

All  other  items  should  be  necessary 
and  appropriate.  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  fimds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements.  Orgmoizations 
will  be  expected  to  cooperate  with  USIA 
in  evaluating  their  programs  under  the 
principles  of  the  Government 
Performance  and  Results  Act  of  1993, 
which  requires  federal  agencies  to 
measure  and  report  on  the  results  of 
their  programs  and  activities. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  conunitted 
through  internal  USIA  procedures. 

Dated:  September  28. 1997. 
Jamas  D.  Whittm, 

Acting  Deputy  Associate  Dinctorfor 
Educational  and  Cultural  Affairs. 
[PR  Doc.  97-23432  Filed  9-3-97;  8:45  am) 
MUMG  COOC  tZJO-ei-M 
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DEPARTMENT  OF  THE  INTERIOR 
FM)  and  Wildma  ServiM 
S0CFRPart20 

1 1018-AE14  •« 


MlgrMory  Bird  Hunting; 

Fram— wtofof  Late-Seaaon  MIgratofy 

Bird  Hunting  Roguiationa 

Correction 

In  propcned  rule  document  97-22535, 
published  in  Part  IV  in  the  issue  of 
Monday,  August  25,  1997,  the  running 
head  should  be  corrected  to  read  as 
follows: 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[AO-rRL-M7«-7] 

RIM20M-AEt1 

National  Einlasicn  Standards  tar 
Haardous  Air  Potkrtanta  tor  PdyaOiar 
PotyolaProductioa 

AQENCV:  Envirooment^  Protection 
Agency  (EPA). 

ACTION:  Proposed  lulet^nd  notice  of 
pablic  hearing'. 


f.  The  proposed  nile-wm  reduce 
emissions  of  hazardous  air  pollutants 
(HAP)  from  existing  and  new  facilitias 
that  mana&ctnze  polyether  polyols  and 
are  hxated  at  major  source  plant  sites. 
Polyether  polyols  axe  used  to  make  a 
variety  of  products.  Uredtane  pade 
polyedier  polyols  are  used  as  raw 
material  in  the  production  of 
polyurethanee,  including  slabstock  and 
molded  Qexible  foams,  rigid  foams,  and 
other  polyuretkanes  including 
microeeUnlar  products,  nahce  coatings, 
elastomers,  fibers,  adhesive^,  and 
sealants.  Nonusethana  polyether  polyols 
are  used  as  sur&ctanta.  lubricants, 
degreasing  agents,  hydraulic  fluids, 
cosmetics,  and  pharmaceuticals. 

In  the  pnxhictian  of  these  polyols, 
HAP  are  used  primarily  as  reactants  or 
extraction  solvents.  The  HAP  emitted  by 
the  bcilities  covered  by  this  proposed 
rule  include  ethylene  oxide  (EO), 
pnpylaie  oxide  (PO),  heMaae,  toluene, 
AnH  incidental  emissions  of  several 
other  HAP.  Some  of  these  pollutants.are 
considered  to  be  probable  human 
carcinogeia  when  inhaled  and  all  can 
cause  toxic  effects  following  mqxisuie. 
The  proposed  rule  is  estimated  to 
reduce  emissions  of  these  pollutants  by 
1.810  Mg/yr.  Because  all  of  the 
pollutants  are  also  volatile  organic 
compounds  (VCXi:),  which  are 
precursors  to  ambient  ozone,  the 
proposed  rule  would  aid  in  the 
reduction  of  tropospheric  ozone. 

The  emission  reductions  achieved  by 
these  standards  when  combined  with 
the  emission  reductions  achieved  by 
other  similar  standards,  will  achieve  the 
primary  goal  of  the  Clean  Air  Act. 
which  is  to  "enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population." 
The  intent  of  this  rule  is  to  protect  the 
public  by  requiring  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
from  new  and  existing  major  sources, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 


any  non-air  quality,  health  and 

environmental  impacts,  and  energy 

requirements. 

DATES:  Comments.  Comments  must  be 

received  on  or  before  November  3, 1997. 

Public  Hearing.  If  anyone  contacts 
EPA  lequesting  to  speak  at  a  public 
hearing  by  September  25,  1997.  apublic 
hearing  will  be  held  in  Research 
Triangle  Park,  North  Carolina  oa 
October  6, 1997.  beginning  at  10  a.m.  * 
Persons  interested  in  attending  the 
Inaring  shoidd  call  Ms.  Maria  Noell  at 
(919)  541-t5607  to  verify  that  a  hearing 
will  be  held. 

BaquMtt  to  Speak  at  Haaring.  Penan* 
wishing  to  present  oral  testimony  must 
coatact  EPA  by  September  25, 1997  Iqr 
contactings  Ms.  Maria  Noell.^Orgajaic 
Chemicals  Group  (KfiD-13),  U.S. 
Environiuetttal  Protection  Agency, 
Raeearch  Triangle  Park.  Nor&  Caroliaa 
27711.  telephone  nundw  (919)  541- 
5607. 

MOOMMBU' Continents.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to  the  Air  and  i^diation 
Docket  and  Information  Center  (6102). 
Attention:  Docket  No.  A-9&-38.  U.S. 
EnviromaentaH>rotection  Agency,  401 
U  Street  SW.  VThshington,  DC  20460. 
ThaEPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  penoo  listed 
under'the  FOR  fUmNEII  srOWMATION 
OONTACT  section.  Comments  and  data 
may  also  be  submitted  electronically  by 
following  the  instructions  provided  in 
the  SUPPL£MBITAf*V  WTOWMATIOH  section. 
No  Confidential  Business  Information 
(CBI)  should  be  sufanittad  through 
electronic  mail. 

Pabtic  Hearing.  The  public  hearing,  if 
requested,  Mrill  be  held  at  die  EPA's 
Office  of  Admiinstration  Auditorium, 
Research  Triangle  Park,  North  Carolina. 

Docket.  The  ofBcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  under 
Docket  No.  A-96-38  (including 
^onunents  and  data  submitted 
electronically  as  described  above).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conunents  and  data,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  docket  is  located  at  the 
address  in  the  ADDRESSES  section  above. 
Alternatively,  a  docket  index,  as  well  as 
individtial  items  contained  within  the 
docket,  may  be  obtained  by  calling  (202) 
260-7548.  A  reasonable  fiee  may  be 
charged  for  copying. 
FOR  FURTHER  MFORftUTION  CONTACT:  For 
information  concerning  the  proposed 
rtile,  contact  Mr.  David  Svendsgaard  at 


(919)  541-2380,  Organic  Chemicals 
Group,  Ktniiwinn  Standards  Division 
(MD-13).  U.S.  Enviroimiental  Protection 
Agency,  Research  Triangle  Park.  N<»th 
Carolina  27711. 

supnBiBiTAnY  information:  Electronic 
Filing.  Electronic  comments  can.be  sent 
directly  to  the  EPA  at:  a-and-r- 
docket9epamail.epa.gov.  Electronic 
conmients  and  data  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
.encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  or  6.1  file  format  or 
ASCn  file  format  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  A-96- 
38.  Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Lilnaries. 

Regulated  entities.  Entities  potentially 
regu^ted  by  this  action  upon 
promulgation  are  polyatfaw  polyols 
production  facilities.  Regulated 
categories  and  entities  include: 


Catagofy 


Industry 


Exampias  of  ragulalad  eoH- 


Producen  ot  polyaltMr 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists- 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §63.1420  of  the 
proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
WrOWMATIOM  CONTACT  section. 

In  addition  to  its  inclusion  in  this 
notice,  the  regulatory  text  is  available  in 
Docket  No.  A-96-38,  or  from  the  EPA 
contact  person  designated  in  this  notice. 
The  proposed  regulatory  language  i^ 
also  available  on  the  Technology 
Transfer  Network  (TTN)  on  the  EPA's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  fiee, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14,400 
bps  modem.  For  further  information, 
call  the  TTN  HELP  line  at  (919)  541- 
5384,  from  1  p.m.  to  5  p.m.,  Monday 
through  Friday,  or  access  the  TTN  Web 
site  at  http://ttnwww.rtpnc.epa.gov. 
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The  Basis  and  Purpose  Document, 
which  contains  the  rationale  for  the 
various  components  of  the  standard,  is 
available  in  the  docket  and  on  the  TTN. 
This  dociunent  is  entitied  Hazardous 
Air  Pollutant  Emissions  from  the 
Production  of  Polyether  Polyols — Basis 
and  Purpose  Document  for  Proposed 
Standards,  May  1997,  and  has  been 
assigned  docimient  number  EPA-453/ 
R-97-O03a. 

Other  materials  related  to  this 
rulemaking  are  also  available  for  review 
in  the  docket.  Some  of  the  technical 
memoranda  have  been  compiled  into  a- 
single  document,  the  Supplementary 
Information  Document  (SID),  to  allow 
interested  parties  more  convenient 
access  to  the  information  The  SID  is 
entitled  Hazardous  Air  Pollutant 
Emissions  from  the  Production  of 
Polyether  Polyols — Supplementary 
Information  Document  forJ^roposed 
Standards,  May  1997,  and  has  been 
assigned  document  number  EPA-453/ 
R-97-003C. 

The  information  presented  in  thif 
preamble  is  organized  as  follows: 
I.  List  of  Source  Categories 
n.  A  Summary  of  Considerations  Made  in 

Developing  This  Standard 
m.  Authority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 

Decision  Process 
K.  Source  of  Authority  for  NESHAP 

Development 
B.  Criteria  for  Development  of  NESHAP 
•    IV.  Summary  of  Proposed  Standard 

A.  Source  Category  to  be  Regulated 

B.  Relationship  to  Other  Rules 
C  Pollutants  to  be  Regulated 

D.  Affected  Emission  Points 

E.  Format  of  the  Standards 

F.  Proposed  Standards 

G.  Recordkeeping  and  Reporting 
Requirements 

V.  Discussion  of  Major  Issues 
VL  Summary  of  Environmental,  Energy,  Cost 
and  Economic  Impacfs 

A.  Facilities  Affected  by  These  NESHAP 

B.  Primary  Air  Impacts 

C  Other  Environmental  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

Vn.  Administrative  Requirements  . 
A  Public  Hearing 
B.  Docket 
C  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act 

G.  Unfunded  Mandates  Reform  Act 
H.  Miscellaneous 

L  List  of  Source  Categories 

The  EPA  identified  a  total  of 
approximately  84  plant  sites  producing 
polyether  polyols.  Of  the  84  facilities, 
78  are  considered  in  the  analysis 
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supporting  this  proposed  rule,  and  are 
believed  to  be  major  sources  according 
to  the  1990  Amendments  criterion  of 
having  the  potential  to  emit  10  tons  per 
year  of  any  one  HAP  or  25  tons  per  year 
of  combined  HAP.  The  proposed  rule 
would  apply  to  all  major  sources  that 
produce  polyethw  polyols.  Area  sources 
would  not  be  subject  to  this  proposed 
rule. 

In  developing-the  background 
information  to  support  the  proposed 
nde,  the  EPA  decided  it.was  appropriate 
to  subcategorize  the  source  category  for 
purposes  of  analyzing  the  maximum 
achievable  control  technology  (MACT) 
floors  and  regulatory  alternatives.  The 
subcategories  are:  Polyether  polyols 
made  from  the  polymerization  of 
epoxides;  and  polyether  polyols  made 
from  the  polymerijjation  of 
tetrahydrofuran  (THF).  (An  "epoxide"  is 
a  chemical  compoimd  consisting  of  a 
three-membered  cyclic  ether.  Ethylene 
oxide  and  propylene  oxide  are  the  only 
epoxides  that  are  listed  as  HAP  under 
section  112(b)  of  the  Clean  Afr  Act.) 
Subcategorization  was  necessary  due  to 
the  distinctively  different  nature  of  the 
epoxide  and  THF  processes  and  its 
effect  on  the  applicability  of  controls. 
One  noteworthy  distinction  between  the 
two  subcategories  is  that  the  first  group, 
polyols  made  with  epoxides,  uses  a 
HAP  as  the  monomer,  whereas  the 
second  group  does  not  use  a  HAP 
monomer.  Additionally,  the  first  group 
performs  the  reaction  primarily  on  a 
batch  basis,  while  the  second  group, 
polyols  made  with  THF,  performs  the 
reaction  on  a  continuous  basis. 
Although  the  level  of  the  proposed 
standard  is  identical  for  wastewater, 
storage  vessels,  and  equipment  leaks, 
the  technical  analyses  were  conducted 
separately  for  each  subcategory  to 
determine  the  appropriate  level  of  the 
standard. 

The  Agency  obtained  data  from 
facilities  that  make  polyether  products 
by  pol3rmerizing  a  compound  having 
multiple  reactive  hydrogen  atoms, 
resulting  in  the  formation  of  a  "polyol," 
and  from  facilities  that  make  polyethers 
by  poljrmerizing  a  compoimd  with  a 
single  reactive  hydrogen,  which  forms  a 
"mono-ol."  The  Agency  then 
investigated  the  distinctions  between 
the  production  units  and  the  emissions 
controls  for  products  fiom  these  two 
groups.  The  Agency  found  no 
fundamental  difference  between  the 
processes,  the  chemistry,  the  emissions, 
or  the  t]rpe8  of  control  equipment 
Further,  many  producera  use  the  same 
process  equipment  to  produce  polyols 
and  mono-ols,  yet  they  generically  refer 
to  both  types  of  products  as  "polyols." 
Therefore,  for  the  purposes  of  this 


regulation,  the  Agency  intends  the  term 
"polyether  polyols"  to  represent  both 
polyether  polyols  and  polyether  mono- 
ols. 

n.  Summary  of  Considerations  Made  in 
Developing  This  Standard 

The  Clean  Air  Act  was  created  in  part 
"to  protect  and  enhance  the  quality  of 
the  Nation's  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (Clean  Air  Act,  section 
101(b)(1)).  Available  emission  data,      „ 
collected  during  the  development  of 
these  proposed  National  Kminffjon 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP),  show  that  the  primary 
pollutants  emitted  by  polyether  polyols 
production  that  are  listed  in  Section 
112(b)(1)  are  edjylene  oxide  (EO), 
propylene  oxide  (PO),  hexane  and 
toluene  and  other  incidental  HAP.  The 
proposed  emission  limits  are  projected 
to  reduce  HAP  emissions  by  47  percent 
fiom  both  subcategories.  All  reported 
HAP  fiom  polyether  polyol  producers 
are  volatile  organic  compounds  (VOC), 
therefore,  this  regulation  is  projected  to 
reduce  VOC  emissions  by  1,810 
megagram  per  year  (Mg/yr).  The 
following  is  a  sunmiary  of  the  potential 
health  effects  associated  with  exposure 
to  these  HAP  that  would  be  reduced  by 
the  standard. 

Acute  (short-term)  exposure  to  high 
concentration  of  ethylene  oxide  in  air 
can  cause  nausea,  vomiting, 
neurological  disorders,  and  even  death. 
Lower  concentrations  anay  irritate  the 
eyes,  skin,  and  lungs.  Chronic  (long- 
term)  exposure  to  EO  irritates  the  eyes, 
skin,  and  mucous  membranes  and 
impaire  central  nervous  system  (CNS) 
function.  Inhalation  exposure  may 
increase  miscarriage  rates  in  workers, 
and  animal  studies  have  shown  adverse 
reproductive  effects  in  males  and 
females.  Developmental  effects,  such  as 
malformations  and  decreased  fetal 
weight  have  been  noted  in  animals. 
Long-term  exposure  to  high  levels  of  EO 
(c.  7000  ppm  or  more)  may  lead  to 
cataracts  in  humans.  Limited  data  exist 
suggesting  elevated  rates  of  leukemia, 
stomach  and  pancreatic  cancer,  and 
Hodgkin's  disease  in  workers  exposed  to 
EO  by  inhalation;  animal  studies 
indicate  that  inhalation  of  EO  causes 
lung  and  uterine  tiunors.  EPA  has 
classified  EO  as  a  Croup  Bl  (probable) 
human  carcinogen. 

Acute  exposure  of  workers  to  PO  haa 
been  linked  to  CNS  effiects  such  as 
headache,  weakness,  loss  or 
coordination,  and  coma.  Propylene 
oxide  also  irritates  the  eyes  and 
respiratory  tract,  causing  coughing  and 
difficulty  in  breathing,  possibly  leading 
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to  pulmonary  edema  and  pneumonia. 
No  adverse  health  effects  from  chronic 
PO  exposure  in  humans  have  l)een 
reported.  Chronic  animal  studies  have 
reported  neurological  disorders  and 
inflammatory  lesions  of  the  nasal  cavity, 
trachea,  and  lungs.  EPA  has  classified 
PO  as  a  Group  B2  (probable)  human 
carcinogen  on  the  basis  of  nasal  tumors 
observed  in  rodents  exposed  by 
inhalation. 

Acute  inhalation  of  toluene  by 
humans  may  cause  CNS  effects  such  as 
fatigue,  headache,  and  nausea,  as  well 
as  irregular  heartbeat.  Repeated 
exposure  to  high  concentrations  may 
induce  loss  of  coordination,  tremors, 
decreased  brain  size,  and  involuntary 
eye  movements,  and  may  impair  speech, 
hearing,  and  vision.  Chronic  exposure  to 
toluene  in  himians  has  also  been 
reported  to  irritate  the  skin,  eyes,  and 
respiratory  tract,  and  to  cause  dizziness, 
headaches,  and  difBculty  with  sleep. 
Children  exposed  to  toluene  before  birth 
may  suffer  nervous  system  dysfunction, 
attention  deficits,  and  minor  face  and 
limb  defects.  Inhalation  of  toluene  by 
pregnant  women  may  increase  the  risk 
of  spontaneous  abortion.  Because  data 
are  inadequate  to  assess  potential  cancer 
risk  the  EPA  has  classified  toluene  in 
Group  D,  not  classifiable  as  to  himian 
carcinogenicity. 

Acute  exposiue  by  humans  to  high 
levels  of  hexane  causes  mild  CNS 
depression  and  irritation  of  the  skin  and 
mucous  membranes.  Nervous  system 
effects  include  dizziness,  nausea,  and 
headaches.  Chronic  exposure  to  hexane 
is  associated  with  numbness  in  the 
extremities,  muscular  weakness,  blurred 
vision,  headache,  and  fatigue.  No 
information  is  available  on  reproductive 
or  developmental  effects  of  hexane 
exposure  in  humans,  but  inhalation 
studies  have  reported  testicular  damage. 
Because  data  are  inadequate  to  assess 
potential  cancer  risk,  the  EPA  has 
classified  hexane  in  Group  D,  not 
classifiable  as  to  human  carcinogenicity. 

The  effects  of  these  HAP  vary  m 
severity  based  on  the  level  and  length  of 
exposure  and  are  influenced  by  source- 
specific  characteristics  such  as  emission 
rates  and  local  meteorological 
conditions.  Health  impacts  are  also 
dependent  on  multiple  factors  that 
affect  human  variability  such  as 
genetics,  age.  health  status  (e.g., 
presence  of  pre-existing  disease)  and 
lifestyle.  The  EPA  does  not  have 
sufficient  detailed  data  to  conduct  an 
intensive  analysis  to  determine  the 
actual  population  exposiues  to  the  HAP 
and  resulting  health  effects  around  these 
facilities.  Tltis  rule  is  technology-based; 
i.e.,  based  on  mnYifniim  achievable 
control  technology.  In  additioii,  it  is  not 


a  "significant"  rule  as  defined  by 
Executive  Order  12866,  and  a  benefits 
analysis  is  not  required.  Considering 
these  factors,  the  EPA  chose  not  to 
expend  the  resources  required  to  collect 
additional  data  and  conduct  an 
intensive  health  impacts  analysis. 
Therefore,  the  EPA  does  not  know  the 
extent  to  wrfiich  the  adverse  health 
effects  described  above  occur  in  the 
populations  surroimding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occxu,  the  proposed  standard 
will  substantially  reduce  emissions  and 
exposures  to  the  level  achievable  with 
MACT.  The  seriousness  of  risks 
remaining  after  impositions  of  the  final 
MACT  standards  will  be  examined  at  a 
later  date,  as  provided  for  under  section 
112(f)  of  the  Clean  Air  Act. 

The  alternatives  considered  in  the 
development  of  this  regulation, 
including  those  alternatives  selected  as 
standards  for  new  and  existing 
pKjlyether  polyols  production  facilities, 
are  based  on  process  and  emission  data 
received  from  a  questionnaire  sent  to 
urethana  and  nonurethane  polyether 
polyols  producing  facilities,  and  on 
additional  information  submitted  by  the 
Society  of  the  Plastics  Industry  (SPI). 
The  EPA  met  with  industry  and  State 
representatives  several  times  to  discuss 
these  data.  In  addition,  facilities  and 
State  regtilatory  authorities  had  the 
opportunity  to  comment  on  draft 
versions  of  the  MACT  regulatory 
provisions,  and  to  provide  additional 
information.  Several  facilities  and  States 
did  provide  conmients,  and  these 
comments  were  considered  in  preparing 
the  proposed  standard. 

The  proposed  standards  give  existing 
facilities  three  years  from  the  date  of 
promulgation  to  comply.  This  is  Aie 
maximum  amount  of  time  allowed 
under  the  Clean  Air  Act  New  sources 
are  required  to  comply  with  the 
requirements  of  the  standards  upon 
startup.  The  number  of  existing  plants 
considered  to  be  major  sources,  and 
therefore  affected  by  this  rule,  is 
estimated  to  be  78. 

Included  in  the  proposed  rule  are 
methods  for  determining  initial 
compliance,  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  sources  will 
comply  with  the  standards  both  initially 
and  over  time.  However,  the  EPA  has 
made  every  effort  to  simplify  the 
requirements  in  the  rule.  The  Agency 
has  also  attempted  to  maintain 
consistency  with  existing  regulations  by 
either  incorporating  applicable  text  from 
avinHng  regulations  or  referencing 
existing  regulations,  depending  on 


which  method  would  be  less  confusing 
for  a  given  situation. 

This  rule  introduces  the  concept  of 
"extended  cookout,"  which  is  a 
pollution  prevention  technique  that  has 
been  employed  by  some  industry 
members  as  an  alternative  to  installing 
traditional  add-on  control  devices.  The 
EPA  worked  with  the  industry  and  State 
agency  representatives  to  delineate 
requirements  for  demonstrating 
compliance  from  the  use  of  extended 
cookout 

As  described  in  the  Basis  and  Purpose 
document,  regulatory  alternatives  were 
considered  that  included  a  combination 
of  reqiiirements  equal  to,  and  above,  the 
minimum  level  of  control  allowed  by 
the  Clean  Air  Act  (i.e..  the  "floor"— see 
section  in.B.).  Cost-effectiveness  was  a 
factor  considered  in  evaluating  options 
above  the  flo^.  in  cases  where  options 
more  stringent  than  the  floor  were 
selected,  they  were  judged  to  have  a 
reasonable  cost  effectiveness.  Non-air 
environmental  and  health  factors,  as 
well  as  energy  impacts  were  also 
considered  for  the  proposed  standards. 

Representatives  from  other  interested 
EPA  offices  and  programs,  as  well  as 
representatives  from  State  regulatory 
agencies,  are  included  in  the  regulatory 
development  process.  Therefore,  the 
EPA  believes  that  the  implications  to 
other  EPA  offices  and  programs  have 
been  adequately  considered  during  the 
development  of  these  standards. 

m.  Authority  for  National  Emission 
Standards  for  Hazardoos  Air  PoUutants 
Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  1990  Amendments 
gives  the  EPA  th%authority  to  establish 
national  standards  to  reduce  air 
emissions  from  sources  that  emit  one  or 
more  HAP.  Section  112(b)  contains  a  list 
of  HAP  to  be  regulated  by  NESHAP. 
Section  112(c)directs  the  EPA  to  use  this 
pollutant  hst  to  develop  and  publish  a 
list  of  source  categories  for  which 
NESHAP  will  be  developed.  The  EPA 
must  list  all  known  source  categories 
and  subcategories  of  "major  sources" 
(defined  below)  that  emit  one  or  more 
of  the  listed  HAP.  A  major  source  is 
defined  in  section  112(a)  as  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  in  the 
aggregate,  considering  controls,  10  tons 
per  year  or  more  of  any  one  HAP  or  25 
tmis  per  year  or  more  of  any 
combination  of  HAP.  This  list  of  source 
categohas  was  published  in  the  Federal 
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Register  on  July  16. 1992  (57  FR  31576) 
and  included  polyether  polyols. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  &t)m  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112(d)  of  the  1990  Amendments.  The 
statute  requires  the  standards  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable  for 
new  or  existing  sources.  This  control 
level  is  referred  to  as  the  MACT. 

The  MACT  "floor"  is  the  least 
stringent  level  allowed  for  MACT 
standards.  For  new  sources,  the 
standards  for  a  source  category  or 
subcategory  "shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (section 
112(d)(3)).  Existing  source  standards 
shall  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  soiut:e8  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  five 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 
112(d)(3)).  These  two  minimnm  levels 
of  control  define  the  MACT  floor  for 
new  and  existing  sources.  When  the 
selection  of  MACT  considers  control 
levels  more  stringent  than  the  MACT 
floor  described  above,  its  selection  must 
reflect  consideration  of  the  cost  of 
achieving  the  emission  reduction,  any 
non-air  quality,  health,  and 
environmental  impacts,  and  energy 
requirements. 

IV.  Summary  of  Proposed  Standards 

This  section  provides  a  siunmary  of 
the  proposed  regulation.  The  full 
regulatory  text  is  printed  in  today's 
notice  and  is  also  available  in  Docket 
No.  A-96-38,  direcUy  from  the  EPA,  or 
from  the  Technology  Transfer  Network 
(TTN)  on  the  EPA's  electronic  bulletin 
boards.  More  information  on  how  to 
obtain  a  copy  of  the  proposed  regufation 
is  provided  at  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document 

A.  Source  Category  To  Be  Regulated 

These  proposed  standards  would 
regulate  HAP  emissions  from  polyether 
polyols  manufacturing  process  units 
(PMPU)  provided  that  a  PMPU  is  a 
major  source  or  is  located  at  a  plant  site 
that  is  a  major  source.  Polyether  polyols 
are  defined  as  the  products  formed  by 
the  reaction  of  ethylene  oxide  (EO), 
propylene  oxide  (PO),  or  other  cyclic 


ethers  with  compoimds  having  one  or 
more  reactive  hydrogens  (i.e.,  a 
hydrogen  atom  bonded  to  nitrogen, 
sulfur,  oxygen,  phosphorous,  etc.).  This 
definition  excludes  materials  regulated 
as  glycols  or  glycol  ethers  under  the 
Hazardous  Organic  NESHAP  (HON).  For 
the  proposed  rule,  an  affected  source  is 
defined  as  each  group  of  one  or  more 
PMPU,  that  is  manufactiuing  pwlyether 
polyols  and  that  is  located  at  a  plant  site 
that  is  a  major  source. 

If  a  plant  site  with  an  existing  affected 
source  producing  a  polyether  polyol  as 
its  primary  product  constructs  a  new 
PN/ffU  also  producing  a  polyether 
polyol  as  its  primary  product,  the  new 
PKff  U  is  a  new  affected  source  if  the 
new  PMPU  has  the  pptential  to  emit 
more  than  10  tons  per  year  of  a  single 
HAP,  or  25  tons  per  year  of  all  HAP.  In 
this  situation,  the  plant  site  would  have 
an  existing  affected  source  and  a  new 
source.  Each  subsequent  new  PMPU    -  - 
with  potential  HAP  emissions  above  the 
levels  cited  above  would  be  a  separate 
new  affected  source. 

New  affected  sources  are  also  created 
when  a  PMPU  is  constructed  at  a  major 
source  plant  site  where  the  polyether 
polyol  product  was  not  previously 
produced  (with  no  consideration  of  the 
potential  HAP  emissions  from  the 
PMPU).  Another  instance  where  a  new 
affected  source  is  created  is  if  a  new 
PMPU  is  constructed  at  a  new  plant  site 
(i.e.,  green  field  site)  that  will  be  a  major 
source.  The  final  manner  in  which  a 
new  affected  source  is  created  is  when 
an  existing  affected  source  imdergoes 
reconstruction,  thus  making  the 
previous  existing  source  subject  to  new 
source  standards. 

B.  Relationship  to  Other  Rules 

Sources  subject  to  the  proposed  rule 
are  also  subject  to  other  existing  rules. 
In  some  cases,  the  proposed  rule 
supersedes  existing  rules  and  affected 
sources  are  no  longer  required  to 
comply  with  the  existing  rule.  In  other 
cases,  there  is  no  conflict  between  the 
existing  rule  and  the  proposed  rule,  and 
in  these  cases,  the  affected  source  must 
comply  with  both  rules. 

Sources  subject  to  the  proposed  rule 
may  have  storage  vessels  subject  to  the 
NSPS  for  Volatile  Organic  Liquid 
Storage  Vessels  (40  CFR  part  60,  subpart 
Kb).  After  the  compliance  date  for  this 
rule,  such  storage  vessels  are  only 
subject  to  this  rule  and  are  no  longer 
required  to  comply  with  subpart  Kb. 

Sources  subject  to  the  proposed  rule 
may  have  cooling  towers  subject  to  the 
NESHAP  for  Industrial  Cooling  Towers 
(40  CFR  part  63,  subpart  Q).  There  is  no 
conflict  between  the  requirements  of 
subpart  Q  and  the  proposed  rule. 


Therefore,  sources  subject  to  both  rules 
must  comply  with  both  rules. 

C.  Pollutants  To  Be  Regulated 

The  source  categories  covered  by  the 
proposed  rule  emit  a  variety  of  HAP. 
The  most  significant  emissions  are  of 
the  following  HAP:  EO,  PO,  hexane.  and 
toluene.  These  proposed  standards 
would  regulate  emissions  of  these 
compounds,  as  well  as  all  other  organic 
HAP  that  are  emitted  during  the 
production  of  polyether  polyols. 

D.  Affected  Emission  Points 

Emissions  from  the  following  types  of 
emission  points  (i.e.,  emission  source 
types)  are  being  covered  by  the 
proposed  rule:  Storage  vessels,  process 
vents,  equipment  leaks,  and  wastewater 
operations. 

E.  Format  of  the  Standards 

As  discussed  in  more  detail  in  Section 
IV.F,  the  proposed  standards,  the  HON 
(subparts  F.  G,  and  H  of  40  CFR  part  63) 
and  the  Group  I  Polymers  and  Resins 
NESHAP  (subpart  U  of  40  CFR  part  63) 
provided  a  basis  for  selection  of  the 
proposed  formats.  In  most  instances,  the 
format  of  these  proposed  standards  is 
the  same  as  those  found  in  the  HON 
and/or  the  Group  I  Poljrmers  and  Resins 
NESHAP.  The  following  paragraphs 
siunmarize  the  selected  formats, 
including  those  that  are  different  from 
the  HON  and/or  the  Group  I  Polymers 
and  Resins  NESHAP.  The  formats  and 
their  basis  for  selection  are  discussed  in 
more  detail  in  the  Basis  and  Purpose 
Dociunent  for  this  proposed  r^ulation. 

For  storage  vessels  for  both 
subcategories,  the  format  of  these 
proposed  standards  is  dependent  on  the 
method  selected  to  comply  with  the 
standards.  If  tank  improvements  (e.g., 
internal  or  external  floating  roofs  with 
proper  seals  and  fittings)  are  selected, 
the  format  is  a  combination  of  design, 
equipment  work  practice,  and 
operational  standards.  If  a  closed  vent 
system  and  combustion,  recovery,  or 
recapture  device  are  selected,  the  format 
is  a  combination  of  design  and 
equipment  standards. 

For  process  vents  that  make  polyether 
polyols  using  epoxides  or  THF,  the 
format  of  these  proposed  standards  is  a 
percent  aggregate  emission  reduction. 

For  equipment  leaks  from  both 
subcategories,  these  proposed  standards 
incorporate  several  formats:  Equipment, 
design,  lowest  allowable  performance 
levels  (e.g.,  maximum  allowable  percent 
leaking  valves),  work  practices,  and 
op>erational  practices.  Different  formats 
are  necessary  for  differeift  types  of 
equipment,  available  control 
techniques,  and  applicabiUty  of  the 
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measurement  method.  In  addition,  a 
work  practice  standard  is  adopted  for 
equipment  leaks  resulting  in  the 
emission  of  HAP  from  cooling  towers  at 
all  facilities  producing  polyether 
polyols.  This  standard  requires  the  leak 
detection  and  repair  of  leaks  of  HAP 
into  cooling  tower  water. 

For  wastewater  streams  requiring 
control  from  both  subcategories  of  the 
soiiTce  category,  these  proposed 
standards  incorporate  several  formats: 
Equipment,  operational,  work  practice, 
and  emission  standards.  The  particular 
format  selected  depends  on  which 
portion  of  the  wastewater  stream  is 
involved.  For  transport  and  handling 
equipment,  the  selected  format  is  a 
combination  of  equipment  standards 
and  work  practices.  For  the  reduction  of 
HAP  from  the  wastewater  stream  itself, 
several  alternative  formats  are 
incorporated,  including  five  alternative 
numerical  emission  limit  formats 
(overall  percent  reduction  for  total 
organic  HAP,  individual  HAP  percent 
reduction,  efDuent  concentration  limit 
for  total  organic  HAP,  individual 
organic  HAP  effluent  concentration 
limits,  and  mass  removal  for  HAP)  and 
equipment  desim  and  operation 
standard  for  a  steam  stripper.  For  vapor 


recovery  and  destruction  devices  other 
than  flares,  the  format  is  a  weight 
percent  reduction.  For  flares,  the  format 
is  a  combination  of  equipment  and 
operating  specifications. 

F.  Proposed  Standards 

The  standards  being  proposed  for  the 
following  emission  sources  at  new  and 
existing  facilities  have  the  same 
applicability  (i.e.,  group  determination 
criteria]  and  control  requirements  as 
those  promulgated  for  the 
corresponding  emission  source  types  at 
existing  sources  subject  to  the  HON 
(Subpart  F  for  general  requirements. 
Subpart  G  for  process  vents,  wastewater 
and  storage  vessels,  and  subpart  H  for 
equipment  leaks):  atorage  vessels; 
process  vents  from  polyether  polyol 
production  with  THF;  process  vents 
from  continuous  unit  operations  that 
emit  nonepoxide  HAP  while  making  or 
modifying  the  polyol;  equipment  leaks, 
and  wastewater.  The  requirements  for 
process  vents  that  emit  nonep>oxide 
HAP  from  making  or  modifying  the 
product  are  based  on  the  process  vent 
sections  of  subpart  G  (for  vents  from 
continuous  luiit  operations)  and  subpart 
U  (for  vente  from  batch  unit  operations), 
except  that  the  Group  l/Group  2  criteria 


are  applied  to  the  combination  of 
process  vents  associated  with  the  use  of 
nonepoxide  HAP  to  make  or  modify  the 
product,  rather  than  on  individual 
vents.  The  process  vent  provisions  for 
epoxide  emission  and  nonepoxide  HAP 
emissions  bom  catalyst  extraction 
require  a  specified  emission  reduction 
for  the  combination  of  all  process  vent 
streams  at  an  afiiacted  source. 

Tables  1  and  2  summarize  the  level  of 
control  being  proposed  for  new  and 
existing  sources,  respectively.  Where 
the  applicability  criteria  and  required 
level  of  control  is  the  same  as  the  HON, 
this  is  indicated  in  the  table  as  "HON." 
When  the  table  lists  "epoxides"  it  is 
referring  to  EO  and  PO,  the  HAP 
monomers  used  in  the  polyether  polyols 
process.  "Nonepoxide  HAP"  refers  to 
organic  HAP  other  than  EO  and  PO  that 
are  used  in  this  process.  The  following 
sections  describe  these  proposed 
standards  in  more  detail,  by  emission 
source  type.  The  rationale  for  the 
selection  of  the  proposed  standards  is 
contained  in  the  Basis  and  Purpose 
Dociunent.  The  Basis  and  Pxirpose 
Document  is  available  as  described  in 
the  SUPPI.EMENTARY  MFORMATION  section 
of  this  Preamble. 


Table  1  .—Summary  of  Level  of  Proposed  Standards  for  Existing  Sources 


Source,  category, 
sut)category 


Potyether  Polyols 
made  with  THF. 


Polyether  Polyols 
made  with 
Epoxides. 


Emission  sources 


Storage 


HON 


HON 


Process  vents* 


The  Group  1 /Group  2  criteria  are  from  §63. 11 5(d)(1)  or  (d)(2),  ar>d  (d)(3)  of  sutjpart  G. 
If  the  collectiofi  of  vents  is  Group  1 ,  the  control  requirement  is  98%  emission  reduction 


Epoxides 


98  percent  ag- 
gregate emis- 
sion reduction. 


l«4onepoxide  HAP  in  makana  or  modifying  the 
product 


For  process  vents  from  tMrtch  unit  operations,  the 
Group  1/Group  2  criteria  are  from  40  CFR  63 
Sutjpart  U.  If  the  collection  of  vents  is  Group  1 , 
\he  control  requirement  is  a  90  percent  aggre- 
gate emission  reduction. 

For  process  vents  from  continuous  unit  oper- 
ations, the  Group  1/Group  2  criteria  are  from 
§63.115(d)(1)  or  (d)(2).  and  (d)(3)  of  sutjpart  G. 
If  ttie  collection  of  vents  is  Group  1 ,  the  comrol 
requirement  is  a  98  percent  aggregate  emission 
reduction. 


Nonepoxide 

HAP  in  catalyst 

extraction 


90  percent  ag- 
gregate emis- 
sion reductioa 


Waste 
water 


HON 


HON 


Equip: 
teaks 


HON 


HON 


•For  Group1/Group  2  detemnination,  the  appropriate  criteria  are  applied  to  the  combination  of  all  applicable  process  vents  and  not  to  individual 
process  vents. 

TABLE  2.— Summary  of  Level  of  Proposed  Standards  for  New  Sources 


Emission  sources 

Source,  category, 
subcategory 

Storage 

Process  vents* 

wasie 

Equip; 
leeks 

Polyether  Polyols' 
made  with  THF. 

HON 

The  Group  1/Group  2  criteria  are  from  §63.1 15(d)(1)  or  {d)(2),  and  (d)(3)  of  sutjparl  G. 
If  the  collection  of  vents  ts  Group  1 ,  the  control  requirement  is  98%  emission  reduction 

HON 

HON 
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Table  2.--Summary  of  Level  of  Proposed  Standards  for  New  Sources— Continued 


Poiyelher  Polyols 
made  wHIi 
PpoTidM 


HON 


Epoxides 


9.9  percent  ag- 
gregate emis- 
sion reduction. 


Nonepoxide  HAP  in  maidng  or  modifying  the 
product 


For  process  vents  from  baflch  unit  operattons.  the 
Group  1/Qroup  2  crilaria  are  from  40  CFR  63 
Subpart  U.  If  the  coHaclkm  of  vents  is  Group  1, 
the  control  requirement  is  a  90  percent  aggre- 
gate emission  reduction. 

For  process  vents  from  continuous  unit  oper- 
etions,  the  Group  1/Qroup  2  crUsria  «•  from 
S63.115<d)(1)  or  (dK2),  and  (d)(3)  of  subpwt  G. 
If  the  collection  of  vents  is  Group  1,  the  conbm 
lequirement  is  a  M  percent  aggrsoMe  emisaion 


•For  Groupl^Group  2 
process  vents. 


Nonepoxide 

HAP  in  catalysl 

extraction 


96  percent  ag- 
gregate eraia 
ann  reoucDon. 


HON 


HON 


dslerminafion,  the  appropriate  criteria  are  applied  to  thecombinaiion  of  al  fyp«raMe  process  veals  «id  not  to  IndMduri 


1.  Storage  Vessels 

For  polyether  polyols  made  with 
either  epoxides  or  THF,  the  storage 
vessel  requirements  at  new  and  existing 
affected  sources  are  identical  to  the 
HON  storage  vessel  requirements  in 
subpart  G  for  existing  sources.  For  this 
proposed  rule  "storage  vessel"  is  a  tank 
or  other  vessel  that  is  associated  with  a 
PMPU  and  that  stores  a  Uquid 
containing  one  or  more  organic  HAP. 
The  proposed  rule  specifies  assignment 
procedures  for  determining  whedier  a 
storage  vessel  is  associated  with  a 
polyether  polyols  process  unit  The 
atorage  vessel  provisions  do  not  apply  to 
the  following  (1)  vessels  permanently 
attached  to  motor  vehicles,  (2)  pressure 
vessels  designed  to  operate  in  excess  of 
204.9  kPa  (29.7  psia).  (3)  vesseU  with 
capacities  smaller  than  38  m^  (10,0(X) 
gal),  (4)  wastewater  tanks,  and  (5) 
vessels  storing  liquids  that  contain  HAP 
only  as  impurities.  An  impurity  is 
produced  coincidentally  with  another 
chemical  substance  and  is  processed, 
used,  or  distributed  with  it.  The  owner 
or  operator  must  determine  if  the 
storage  vessel  is  Groujf  1  or  Group  2; 
Group  1  storage  vessels  require  control 
while  Group  2  do  not  The  criteria  for 
determining  whether  a  storage  vessel  is 
Group  1  or  Group  2  are  shown  in  Table 
3,  and  are  the  same  as  the  HON  criteria 
for  existing  sources. 

TABLE  3.— Group  1  Storage  Vessel 
Criteria 


Vessel  capacity  (cubic  meters) 


Existing  and  new  sources: 

75<-capacity<151  

151>«capacity 


Vav)or 

pressure* 

(kPa) 


>-13.1 
3N-5.2 


•Maximum  true  vcpor  pressure  of  total  HAP 
at  average  storage  temperature. 


The  storage  provisions  require  that 
ane  of  the  following  control  systems  be 
applied  to  Group  1  storage  vessels:  (1) 
An  internal  fInaHng  roof  with  proper 
seals-and  fittings;  (2)  an  external  floating 
roof  with  proper  seals  and  fittings;  (3) 
an  external  floatiiig  roof  convartod  to  an 
internal  floating  roof  with  proper  seals 
and  fittings;  or  (4)  a  closed  vent  system 
with  a  95  percent  efficient  combustion, 
wcovery,  or  recapture  device.  The 
storage  provisions  give  details  on  the 
types  of  seals  and  fittings  required. 
Monitoring  and  compliance  provisions 
include  periodic  visual  inspections  of 
vessels,  roof  seals,  and  fittings,  as  well 
as  internal  inspections.  If  a  closed  vent 
system  and  combustion,  recovery,  or 
recapture  device  is  used,  the  owner  or 
operator  must  establish  appropriate 
monitoring  procedures.  Reports  and 
records  of  inspections,  repairs,  and 
other  information  necessary  to 
determine  compliance  are  also  required 
by  the  storage  provisions.    . 

2.  Process  Vents 

There  are  separate  process  vent 
provisioiu  in  the  proposed  rule  for  the 
two  polyether  polyol  subcategories. 
These  requirements  are  discussed  in  the 
following  sections. 

a.  Control  requirements,  i.  Polyether 
polyols  that  use  epoxides  as  a  reactant. 
For  the  polyols  thiat  use  epoxides,  the 
process  vent  provisions  are  separated 
into  three  groups,  which  are  based  on 
the  function  of  the  organic  HAP  in  the 
production  process.  Tliese  groups  are  (1) 
EO  and  PO  (i.e.,  epoxide)  emissions 
resulting  from  the  use  of  these 
chemicals  as  reactants;  (2)  emissions  of 
organic  HAP  other  than  EO  or  PO  (i.e., 
"nonepoxide  HAP")  from  their  use  in 
making  or  modifying  the  polyether 
polyol  product;  and  (3)  emissions  of 
nonepoxide  HAP  bom  their  use  in 
catalyst  extraction. 


Rmjuiruaentt  for  Epoxide  Em^ntuu. 
The  process  vent  provisioBs  for  epoxide 
emissions  require  the  owmer  or  operator 
of  existing  sources  osing  epoxides  to 
reduce  the  aggregate  total  epoxide 
process  vent  emissions  by  98  weight- 
percent,  and  by  99.9  weight-percent  for 
new  sources.  In  the  determination  of  the 
control  efficiency,  uncontrolled 
emissions  are  measured  at  the  outlet  of 
the  unit  operation,  and  controlled 
emissions  at  the  ouUet  of  the 
combustion,  recovery,  or  recapture 
device.  Primary  condensers  operating  as 
reflux  condensers  are  considered  part  of 
the  unit  operation  and  not  a  recovery 
device. 

In  addition  to  achieving  the  98  (or 
99.9)  percent  reduction  using  a 
combustion,  recovery,  or  recapture 
device,  the  proposed  rule  also  allows 
the  use  of  "extended  cook-out"  as  a 
means  of  reducing  emissions  by  the 
required  percentage.  This  pollution 
prevention  technique  reduces  emissions 
by  extending  the  time  of  reaction,  thus 
leaving  less  unreacted  epoxides  to  be 
emitted  downstream. 

If  a  combustion,  recovoy,  or 
recapture  device  is  used  to  reduce 
epoxide  emissions,  an  owner  or  operator 
can  comply  by  demonstrating  that  each 
oudet  stream  after  the  control  option 
has  a  concentration  of  20  ppmv  epoxide 
for  existing  sources.  This  is  considered 
to  be  equivalent  to  demonstrating  a  98 
percent  control  efficiency  from  a 
combustion,  recovery  or  recapture 
device. 

As  an  alternative  to  the  98  percent 
emission  reduction,  owners  or  operators 
of  existing  sources  can  maintain  a 
epoxide  emission  factor  from  the  PMPU 
of  no  mora  than  1.7  X  10~2  kilograms 
of  epoxide  emissions  per  megagram  of 
product  made  (kg/Mg).  The 
corresponding  emission  factor  for  new 
sources  is  4.4  X  10  ~  ^  kg/Mg. 
Compliance  with  this  alternative 
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limitation  will  be  acbieved  by 
developing  and  following  an  epoxide 
annual  emissions  plan,  which  must 
include  provisions  for  the  monitoring  of 
the  process  and  any  combustion, 
recovery,  or  recapture  device  parameters 
to  demonstrate  continuous  compliance 
with  the  emission  limitation. 

Requirements  for  nonepoxide  HAP 
emissions  from  catalyst  extraction.  The 
process  vent  provisions  require  the 
owner  or  operator  of  existing  sources 
using  epoxides  to  reduce  the  aggregate 
total  nonepoxide  organic  HAP 
emissions  by  90  weight-percent  from 
process  vraits  associated  with  catalyst 
extraction  at  existing  sources.  For  new 
sources  the  requirement  is  a  reduction 
in  these  emissions  of  98  weight-percent 
This  provision  only  applies  if  a 
nonepoxide  (U'ganic  tiAP  is  used  in  the 
catalyst  extraction  process.  As  with  the 
epoxide  provisions,  uncontrolled 
emissions  are  measured  at  the  outlet  of 
the  unit  operation,  and  controlled 
emissions  at  the  outlet  of  the 
combustion,  recovery,  or  recapture 
device.  Primary  condensers  operating  as 
reflux  condensers  are  considered  part  of 
the  imit  operation  and  not  a  recovery 
device. 

Requirements  for  nonepoxide  HAP 
used  to  make  or  alter  the  product.  There 
are  separate  provisions  for  batch  and 
continuous  processes  for  process  vents 
associated  with  the  use  of  nonepoxide 
organic  HAP  to  make  or  alter  the 
product.  The  approach  for  vents  from 
both  batch  and  continuous  unit 
operations  is  to  determine  if  the 
collection  of  process  vents  in  each 
PKfPU  that  are  associated  with  the  use 
of  nonepoxide  organic  HAP  to  make  or 
alter  the  product  is  Group  1  or  Croup  2. 
If  the  combination  of  vents  is 
determined  to  be  Group  1 ,  the  aggregate 
nonepoxide  organic  HAP  emissions  are 
required  to  be  reduced  by  90  percent  for 
batch  processes  and  98  percent  for 
continuous  processes.  These 
requirements  are  the  same  for  new  and 
existing  sources. 

For  vents  from  batch  unit  operations, 
the  Group  1  criteria  are  the  same  as  the 
criteria  in  the  Group  1  Polymers  and 
Resins  rule,  except  that  these  criteria  are 
applied  to  the  combination  of  all  vents 
for  this  proposed  polyether  polyol  rule, 
and  the  criteria  are  applied  to 
individual  vents  in  the  Polymers  and 
Resins  rule.  The  Group  status  is 
determined  by  calculating  the  axmual 
emissions  from  all  the  applicable  vents, 
and  using  these  emissions  to  calculate  a 
"cut-off"  flow  rate.  This  cutoff  flow  rate 
is  then  compared  to  the  actual 
combined  annual  average  flow  rate  for 
all  the  vents.  If  the  actual  annual 
average  flow  rate  is  less  than  the  cutoff 


flow  rate,  the  group  of  vents  is  Group  1, 
and  must  be  controlled  by  90  percent. 

For  continuous  vents,  tne  HON  Group 
1  criteria  are  used,  except  that  they  are 
again  applied  to  the  aggregated  vent 
streams.  The  group  of  vents  are  Group 
1  if  they  have  a  combined  flow  rate 
greater  than  or  equal  to  0.005  standard 
cubic  meters  per  minute,  a  combined 
HAP  concentration  greater  than  or  equal 
to  SO  parts  per  million  by  volume 
(ppmv),  and  a  total  resource 
emctiveness  index  value  (TRE)  less 
than  or  eqiial  to  1.0. 

There  is  one  notable  difiierence  in  the 
provisions  for  nonepoxide  HAP 
emissions  from  making  or  altering  the 
product  for  continuous  processes  and 
the  other  continuous  process  vent 
provisions  in  the  proposed  rule  for 
epoxide  processes  (i.e..  Epoxide 
emission  requirements  and  nonepoxide 
HAP  emissions  from  catalyst 
extraction).  For  the  nonepoxide  HAP 
emissions  from  making  or  altering  the 
product,  the  TRE  of  the  combined  vent 
streams  is  calculated  after  the  final 
recovmy  device.  Therefore,  the  recovery 
device  may  be  used  to  reduce  emissions 
so  that  the  TRE  is  increased  and  the 
combined  stream  is  Group  2,  but  the 
recovery  device  may  not  be  used  to 
achieve  the  required  percentage 
reduction  for  the  con^ination  of  vents 
that  are  Group  1. 

Monitoring  is  required  for  those 
Group  2  continuous  process  vent 
streams  whose  combined  stream 
characteristics  result  in  a  TRE  index 
value  between  1.0  and  4.0,  to  ensure 
that  the  combination  of  those  streams  do 
not  become  Group  1,  which  would  then 
require  control. 

For  either  batch  or  continuous 
processes,  the  owner  or  operator  can 
make  the  Group  l/Group  2 
determination,  or  the  owner  or  operator 
can  elect  to  comply  direcdy  with  the 
control  requirements.  As  noted  above, 
the  TRE  index  value  is  determined  after 
the  final  recovery  device  in  the  process 
or  prior  to  venting  to  the  atmosphere. 
The  TRE  calculation  involves  an 
emissions  test  or  engineering 
assessment  and  use  of  the  TRE 
equations  in  §  63.115  of  subpart  G. 

ii.  Polyether  pofyols  that  use  THF  as 
a  reactant.  The  proposed  rule  directly 
references  the  HON  process  vent 
provisions  in  subpart  G  for  polyether 
polyols  processes  that  use  THF  as  a 
reactant.  These  provisions  require  a 
Group  l/Group  2  determination  (on  an 
individual  vent  basis),  and  the  control 
of  Group  1  process  vent  streams  by  98 
percent  or  the  use  of  a  flare. 

b.  Monitoring,  reporting,  and 
recordkeeping  provisions  for  process 
vents.  Monitoring,  reporting,  and 


recordkeeping  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  process  vent  provisions. 
Compliance  with  the  monitoring 
provisions  is  based  on  parametric 
monitoring  of  the  combustion,  recovery, 
or  recapture  device,  or  monitoring  of  the 
process  parameters  if  extended  cook-out 
is  used  to  control  epoxide  emissions. 
Daily  monitoring  parameters  are 
recorded  to  determine  compliance. 

3.  Wastewater  Operations 

For  both  polyether  polyol 
subcategories  the  proposed  wastewater 
provisions  are  identical  to  the 
wastewater  provisions  in  subparts  F  and 
G.  The  proposed  rule  applies  to  any 
HAP-containing  water,  raw  material, 
intermediate,  product,  co-product,  or 
waste  material  that  exits  any  polyether 
polyols  production  process  unit 
equipment  and  has  either  (1)  a  total 
organic  HAP  concentration  of  5  ppmw 
or  greater  and  a  flow  rate  of  0.02  liters 
per  minute  (1pm)  or  greater,  or  (2)  a  total 
organic  HAP  concentration  of  10,000 
parts  per  million  by  weight  (ppmw)  or 
greeter  at  any  flow  rate.  "Wastewat«," 
as  defined  in  §63.101  of  subpart  F. 
encompasses  both  maintenance 
wastewater  and  process  wastewater.  The 
process  wastewater  provisions  also 
apply  to  HAP-containing  residuals  that 
are  generated  from  the  management  and 
treatment  of  Group  1  wastewater 
streams.  Examples  of  process 
wastewater  streams  include,  but  are  not 
limited  to,  wastewater  streams  exiting 
process  unit  equipment  (e.g.,  condenser 
stream  decanter  water),  feed  tank 
drawdown,  vessel  washout/cleaning 
that  is  pact  of  the  routine  batch  cycle, 
and  residuals  recovered  bom  waste 
management  units.  Examples  of 
maintenance  wastewater  streams  are  . 
those  generated  by  descaling  of  beat 
exchanger  tube  bundles,  cleaning  of 
distillation  column  traps,  and  draining 
of  pumps  into  an  illtlividual  drain 
system. 

a.  Maintenance  wastewater.  For 
maintenance  wastewater,  the  proposed 

.  rule  incorporates  the  requirements  of 
§63.105  of  subpart  F  for  maintenance 
wastewater.  This  requires  OMmers  or 
operators  to  prepare  a  description  of 
procedures  that  will  be  used  to  manage 
HAP-containing  wastewater  created 
during  maintenance  activities,  and  to 
implement  these  procedures. 

b.  Process  wastewater.  The  Group  1/ 
Group  2  approach  from  the  HON  is  also 
used  for  these  proposed  wastewater 
provisions,  with  Group  1  process 
wastewater  streams  requiring  control 
and  Group  2  process  wastewater  streams 
not  requiring  control.  For  existing  and 
new  sources,  a  Group  1  wastewater 
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stream  is  one  with  an  average  flow  rate 
greater  than  or  equal  to  10  1pm  and  a 
,    total  organic  HAP  average  concentration 
greater  than  or  equal  to  1,000  ppmw. 

An  owtier  or  operator  may  oetermine 
the  organic  HAP  concentration  and  flow 
rate  of  wastewater  stream  either  (1)  at 
the  point  of  determination;  or  (2) 
downstream  of  the  point  of 
determination.  If  wastewater  stream 
characteristics  are  determined 
downstream  of  the  point  of 
determination,  an  owner  or  operator 
must  make  corrections  for  (1)  losses  by 
air  emissions;  (2)  reduction  of  organic 
HAP  concentrat^n  or  changes  in  flow 
rafe  by  mixing  with  other  water  or 
wastewater  streams;  and  (3)  reduction  in 
flow  rate  or  organic  HAP  concentration 
by  treating  or  otherwise  handling  the 
wastewater  stream  to  remove  or  destroy 
HAP.  An  owner  or  operator  can 
determine  the  flow  rate  and  organic 
HAP  concentration  for  the  point  of 
determination  by  (1)  sampling;  (2)  using 
engineering  knowledge;  or  (3)  using 
pilot-scale  or  bench-Kale  test  data.  Both 
the  applicability  determination  and  the 
Group  l/Group  2  determination  must 
reflect  the  wastewater  characteristics 
before  losses  due  to  volatilization,  a 
concentration  differential  due  to 
dilution,  or  a  change  in  organic  HAP 
concentration  or  flow  rate  due  to 
treatment. 

There  are  instances  where  an  owner 
or  operator  can  bypass  the  group 
determination.  An  owner  or  operator  is 
allowed  to  designate  a  wastewater 
stream  or  mixture  of  wastewater  streams 
to  be  a  Group  1  wastewater  stream 
without  actually  determining  the  flow 
rate  and  organic  HAP  concentration  for 
the  point  of  determination.  Using  this 
option,  an  owner  or  operator  can  simply 
declare  that  a  wastewater  stream  or 
mixture  of  wastewater  streams  is  a 
Croup  1  wastewater  stream  and  that  the 
emissions  from  the  8tream(s)  are 
controlled  from  the  point  of 
determination  through  treatment.  An 
owner  or  operator  is  required  to 
determine  the  wastewater  stream 
characteristics  (i.e.,  organic  HAP 
concentration  and  flow  rate)  for  the 
designated  Group  1  wastewater  stream 
in  order  to  establish  the  treatment 
requirements  in  §63.138.  Also,  an 
owner  or  operator  who  elects  to  use  the 
process  unit  alternative  in  §  63.138(d)  of 
subpart  C  or  the  95-percent  biological 
treatment  option  in  section  63.138(e)  of 
subpart  G  is  not  required  to  make  a 
Group  l/Group  2  determination. 

Controls  must  be  applied  to  Croup  1 
wastewater  streams,  unless  the  source 
complies  v»dth  the  source-wide  mass 
flow  rate  provisions  of  §§  63.138(c)(5)  or 
(c)(6)  of  subpart  C;  or  implements 


process  changes  that  reduce  emission  as 
specified  in  §  63.138(c)(7)  of  subpart  G. 
Control  requirements  include  (1) 
suppressing  emissions  from  the  point  of 
determination  to  the  treatment  device; 
(2)  recycling  the  wastewater  stream  or 
treating  the  wastewater  stream  to  the 
required  Fr  values  for  each  organic  HAP 
as  listed  in  table  9  of  subpart  G  (The 
required  Fr  values  in  table  9  of  subpart 
C  are  "fraction  removed"  (or  removal 
efficiency)  based  on  a  steam  stripper, 
with  specified  operating  parameters,  as 
the  control  technology);  (3)  recycling 
any  residuals  or  treating  any  residuals  to 
destroy  the  total  combined  HAP  mass 
flow  rate  by  99  percent  or  more;  and  (4) 
controlling  the  air  emissions  generated 
by  treatment  processes.  While  emission 
controls  are  not  required  for  Croup  2 
wastewater  streams,  owners  or  operators 
may  opt  to  include  them  in  management 
and  treatment  options. 

Suppression  of  emissions  from  the 
point  of  determination  to  the  treatment 
device  will  be  achieved  by  using  covers 
and  enclostires  and  closed-vent  systems 
to  collect  organic  HAP  vapors  irom  the 
wastewater  and  convey  them  to 
treatment  devices.  Air  emissions  routed 
through  closed-vent  systems  bom 
covers,  enclosures,  and  treatment 
processes  must  be  reduced  by  95 
percent  for  combustion  or  recovery 
devices;  or  to  a  level  of  20  ppmv  for 
combustion  devices. 

The  treatment  requirements  are 
designed  to  reduce  the  organic  HAP 
content  in  the  wastewater  prior  to 
placement  in  units  without  air 
emissions  controls,  and  thus  to  reduce 
the  HAP  emissions  to  the  atmosphere. 
Section  C  of  the  preamble  provides 
several  compliance  options,  including 
percent  reduction,  effluent 
concentration  limitations,  and  mass 
removal. 

For  demonstrating  compliance  with 
the  various  requirements,  owners  or 
operators  have  a  choice  of  using  a 
specified  design,  conducting       .  > 
performance  tests,  or  documenting 
engineering  calculations.  Appropriate 
compliance,  monitoring,  reporting,  and 
recordkeeping  provisions  are  included 
in  the  regulation. 

4.  Equipment  Leaks 

The  equipment  leak  provisions  in  the 
proposed  rule  refer  directly  to  the 
requirements  contained  in  subpart  H. 
The  standards  would  apply  to 
equipment  in  organic  HAP  service  300 
or  more  hours  per  year  that  is  associated 
with  a  PMPU,  including  valves,  pumps, 
connectors,  compressors,  pressure  relief 
devices,  open-ended  valves  or  lines, 
sampling  connection  systems, 
instnunentation  systems,  surge  control 


vessels,  bottoms  receivers,  and  agitators. 
The  provisions  also  apply  to  closed-vent 
systems  and  combustion,  recovery,  or 
recaptiu^  devices  used  to  control 
emissions  from  any  of  the  listed 
equipment. 

a.  Pumps  and  valves.  This  proposed 
standard  requires  leak  detection  and 
repair  (LDAR)  for  pumps  in  light  liquid 
service  and  for  valves  in  gas  or  light 
liquid  service.  Standards  for  both  are 
implemented  in  three  phases.  The  first 
and  second  phases  for  both  types  of 
equipment  consist  of  an  LDAR  program, 
with  lower  leak  definitions  in  the 
second  phase.  The  LDAR  program 
involves  a  periodic  check  for  organic 
vapor  leaks  with  a  portable  instrument; 
if  leaks  are  found,  they  must  be  repaired 
within  a  certain  period  of  time.  In  the 
third  phase,  the  periodic  monitoring  (a 
work  practice  standard)  is  combined 
with  a  performance  requirement  for  an 
allowable  percent  leaking  components. 

The  standard  requires  monthly 
monitoring  of  pumps  using  an 
instrument  and  weekly  visual 
inspections  for  indications  of  leaks.  In 
the  first  two  phases  of  the  valve 
standard,  quarterly  monitoring  is 
required.  In  phase  three,  semiannual  or 
annual  monitoring  may  be  used  by 
process  units  with  less  than  1  percent 
and  less  than  0.5  percent  leaking  valves, 
respectively. 

In  phase  three,  if  the  base 
performance  levels  for  a  type  tA 
equipment  are  not  achieved,  owners  or 
operators  must,  in  the  case  of  pumps, 
enter  into  a  quality  improvement 
program  (QIP),  and  in  the  case  of  valves 
may  either  enter  into  a  QIP  or 
implement  monthly  LDAR.  The  QIP  is 
a  concept  that  enables  plants  exceeding 
the  base  performance  levels  to 
eventually  achieve  the  desired  levels 
without  incurring  penalty  or  being  in  a 
noncompliance  status.  As  long  as  the 
requirements  of  the  QIP  are  met,  the 
plant  is  in  compliance.  The  basic  QIP 
consists  of  information  gathering, 
determining  superior  performing 
technologies,  and  replacing  poorer 
performers  with  the  superior 
technologies  imtil  the  base  performance 
levels  are  achieved. 

b.  Connectors.  The  rule  also  requires 
LDAR  of  coimectors  in  gas  or  light 
liquid  service.  The  monitoring 
frequency  for  connectors  is  determined 
by  the  percent  leaking  connectors  in  the 
process  unit  and  the  consistency  of 
performance.  Process  units  that  have  0.5 
percent  or  greater  leaking  connectors  are 
required  to  monitor  all  connectors 
annually.  Units  that  have  less  than  0.5 
percent  may  monitor  biannually  and 
units  that  show  less  than  0.5  percent  for 
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two  monitoring  cycles  may  monitor 
once  every  four  years. 

c.  Other  equipawnt.  Subpart  H  also 
contains  standards  for  other  types  of 
equipment,  compressors,  open-ended 
lines,  pressure  relief  devices,  and 
sampling  connection  systems. 
Ckimpressors  are  required  to  be 
controlled  using  a  barrier-fluid  seal 
system,  by  a  closed  vent  system  to  a 
combustion,  recovery,  or  recapture 
device,  or  must  be  demonstratad  to  bave 
no  leaks  greater  than  500  ppm  HAP. 
Sampling  connections  must  be  cloaed- 
purge  c»  closed-loop  system,  or  must  be 
controlled  using  a  cloaad  vent  system  to 
a  combustion,  recovery,  or  recapture 
device.  Agitators  must  either  be 
monitored  for  leaks  or  use  systems  that 
are  better  deaignad  such  as  diial 
mechanieal  aeab.  Pumps,  valves, 
connectors,  and  agitators  in  heavy 
liquid  service;  instrumentation  systems; 
and  proMum  relief  devices  in  liquid 
•enrice  are  subject  to  instnunental 
monitoring  oaiy  if  evidence  of  a 
potential  leak  is  found  through  si^t. 
sound,  or  smell.  Instrumentation 
systems  consist  of  smaller  pipes  and 
tubing  that  carry  samples  of  process 
fluids  to  be  analyzed  to  determine 
proceas  operating  conditions  or  systems 
lor  measurement  of  process  conditions. 

Smga  control  vessielaand  bottoms 
letelws  are  required  to  be  controlled 
iiring  a.cloaed  vent  system  vented  to  a 
combustion,  recovery,  or  recapture 
device.  However,  the  applicability  of 
controls  to  smge  control  vessels  and 
bottoms  receivers  is  based  on  the  size  of 
the  vessel  and  the  vapor  pressure  of  the 
contents.  The  criteria  for  determining 
whether  controls  are  required  for  surge 
control  vessels  and  bottoms  receivers 
are  the  same  as  for  storage  vessels. 

d.  Other  pravimons.  Under  certain 
conditions,  delay  of  repair  beyond  the 
required  period  may  be  acceptable. 
Examples  of  these  situations  include 
where:  (1)  A  piece  of  equipment  cannot 
be  repaired  without  a  process 
shutdown,  (2)  equipment  is  taken  out  of 
HAP  service.  (3)  emissions  from  repair 
will  exceed  emissions  from  delay  of 
repair  until  the  next  shutdown,  and  (4) 
equipment  with  better  leak  perfonpance 
such  as  pump  with  single  mechanical 
seals  are  repUced  with  d\ial  mechanical 


In  addition,  specific  alternative 
standarxls  are  included  for  batch 
processes  and  enclosed  buildings.  For 
batch  processes,  the  owner  or  operator 
can  chioose  either  to  meet  similar 
standards  to  those  for  continuous 
processes  with  monitoring  frequency 
pro-rated  to  time  in  use  of  HAP,  or  to 
periodically  pressure  test  the  entire 
system.  For  enclosed  buildings,  the 


owner  or  operator  may  forego 
monitoring  if  the  building  is  kept  imder 
a  negative  pressure  and  emissions  are 
routed  throu^  a  closed  vent  system  to 
an  approved  combustion,  recovwy,  or 
recapture  device. 

The  equipment  leak  standards  require 
the  use  of  Method  21  of  appendix  A  of 
part  60  to  detect  leaks.  Mediod  21 
requires  a  portable  organic  vapor 
anal3^zer  to  monitor  for  leaks  from 
equipment  in  use.  Test  (vocedures  using 
either  a  gas  or  a  liquid  for  pressure 
testing  the  batch  system  ate  specified  to  , 
detect  for  leaks. 

The  standards  would  require  certain 
records  to  demonstrate  compliance  with 
the  standard,  and  the  records  must  be 
retained  in  a  readily  accessible 
recordkeeping  system.  Subpart  H 
nquires  the  records  be  maintained  for 
equipment  that  would  be  subject  to  the 
standards,  testing  associated  with  batch 
processes,  design  specifications  of 
closed  vent  systems-and  combustion, 
recovery,  or  recapture  devices,  test 
results  from  performance  tests,  and 
information  required  by  equipment  in 
theQIP. 

G.  Recofdkteping  and  Raportiitg 
]iequirement8 

Specific  recordkeeping  and  reporting 
reqoiremsnts  related  to  each  emission 
source  type  are  included  in  the 
applicable  sections  of  the  proposed  rule. 
Section  63.1439  of  the  propoMd  rule 
piewidea  general  reporting, 
recordkeeping,  and  testing 
requirements. 

The  general  reporting,  recordkeeping, 
and  testing  requirements  of  this  subpart 
are  very  similar  to  those  found  in 
subparts  F.  G,  and  U.  The  proposed  rule 
also  incorporates  provisions  of  subpart 
A  of  part  63.  A  table  included  in  the 
proposed  rule  designates  which  sections 
of  subpart  A  apply  to  the  proposed  rule. 
This  rule  incorporates  by  reference  the 
General  Provisions  in  subpart  A  as 
promulgated  on  March  13, 1994. 
However,  the  EPA  is  in  the  process  of 
drafting  amendments  to  the  General 
Provisions.  If  this  subpart  is 
promulgated  subsequent  to  the 
promulgation  of  the  amendments  to  the 
General  Provisions,  the  amended 
General  Provisions  will  be  incorporated 
into  this  subpart. 

The  propcwed  rule  requires  sources  to 
keep  records  and  submit  reports  of 
information  necessary  to  determine 
applicability  and  document  compliance. 
The  proposed  rule  requires  retention  of 
hourly  average  values  of  monitored 
parameters  for  continuous  process 
vents.  For  batch  process  vents,  the 
proposed  rule  requires  daily  average 
values  of  monitored  parameters.  If  there 


is  a  monitoring  parameter  excursion,  the 
15-minute  values  for  the  excursion 
period  must  be  retained.  The  proposed 
rule  also  requires  that  records  of  all 
residual  HAP  content  test  results  must 
be  kept  for  five  yeara. 

Section  63.1439  of  the  proposed.rule 
lists  the  following  types  of  reports  that 
must  be  submitted  to  the  Administrator 
as  appropriate:  (1)  Stait-up,  shutdown, 
and  malfonction  plan;  (2)  Application 
for  Approval  of  Construction  or 
Reconstruction;  (3)  Initial  Notification: 
(4)  Precompliance  Report,  (5) 
Notification  of  Compliance  Status;  (6) 
Periodic  Reporto;  (7)  Ot^  reporU.  and; 
(8)  Operating  permit  application. 
Opwating  permit  may  be  si^tituted  for 
a  Precompliance  Report  The 
requirements  for  each  of  the  eight  types 
of  reports  are  summarized  below.  As 
can  be  noted.  §  63.143fri9BO^or8tes  the 
reporting  requirementa  of  subpart  H, 
which  require  ownen  and  operatocs  to 
submit  dnee  types  of  reports:  (1)  An 
Initial  Notification;  (2)  a  Notifioation  of 
Compliance  Status;  and  (3)  Periodic 
Reports. 

1.  Start-up,  Shutdown,  and  Malfonction 
Plan 

The  plan  wo«ld  describe  procedures 
for  opmating  and  maintaining  the 
afiec^ed  source  during  periods  of  start- 
up, shutdown,  and  malfunction  and  a 
[HOgram  for  corrective  action  for 
malfunctioning  process  and  air 
pollution  equipment  used  to  comply 
with  this  subpart 

2.  Application  for  Approval  of 
Construction  or  Reconstruction 

The  proposed  rule  require*  that  the 
owners  or  operator  comply  with  §  63.5 
of  subpart  A  regarding  the  application 
for  approval  of  construction  or 
reconstruction,  excluding  the  provisions 
specified  in  §63.5{d)(l)(ii)(H).  (dKDliii). 
(dX2).  and  (dHSHU)  of  subpart  A. 

3.  Initial  Notification 

The  Initial  Notification  would  be 
required  within  120  calender  days  aftm 
the  effective  date  of  the  rule  and  shall 
provide  the  following  information: 

(a)  The  name  and  address  of  the 
owner  or  operator, 

(b)  The  address  (i.e.,  physical 
location)  of  the  afibcted  source; 

(c)  An  identification  of  the  relevant 
standard,  or  other  requirement,  that  is 
the  basis  of  the  notification  and  the 
source's  compliance  date; 

(d)  A  brief  description  of  the  nature, 
size,  design,  and  method  of  operation  of 
the  source,  including  its  operating 
design  capacity  and  an  identification  of 
each  point  of  emission  for  each  HAP,  or 
if  a  definitive  identification  is  not  yet 
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possible,  a  preliminary  identification  of 
each  point  of  emission  for  each  HAP, 
and; 

(e)  A  statement  of  whether  or  not  the 
affected  source  is  a  major  source. 

4.  Precompliance  Report 

Affected  sources  requesting  an 
extension  for  compliance,  or  requesting 
approval  to  use  alternative  monitoring 
parameters,  alternative  continuous 
monitoring  and  recordkeeping,  or 
alternative  controls,  shall  submit  a 
Precompliance  Report 

5.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
would  be  required  to  be  submitted 
within  1 50  days  after  the  source's 
compliance  date.  It  contains  the 
information  for  emission  points  that 
need  to  comply  with  the  nile,  that  are 


necessary  to  demonstrate  that 
compliance  has  beenachieved.  Such 
information  includes,  but  is  not  limited 
to,  the  results  of  any  performance  test 
for  continuous  and/or  batch  process 
vents,  an  ECO,  and  wastewater  emission 
points;  one  complete  test  report  for  each 
test  method  used  for  a  particular  kind  of 
emission  point;  design  analyses  for 
storage  vessels  tmd  wastewater  emission 
points;  and  monitored  parameter  levels 
for  each  emission  point  and  supporting   . 
data  for  the  designated  level.  The 
Notification  of  Compliance  Status 
required  by  subpart  H  must  be 
submitted  within  90  days  after  the 
compliance  date. 

6.  Periodic  Reports 

Generally.  Periodic  Reports  would  be 
submitted  semiannually.  However,  there 
is  an  exception.  If  monitoring  results 

Table  S.—Summary  of  Excursions 


show  that  the  parameter  values  for  an 
emission  point  are  above  the  maximum 
or  below  the  minimum  established 
levels  for  more  than  one  percent  of  the 
operating  time  in  a  reporting  period,  or 
the  monitoring  system  is  out  of  service 
for  more  than  five  percent  of  the  time, 
the  regulatory  authority  may  request 
that  the  owner  or  operator  submit 
quarterly  reports  for  that  enission  point 
After  one  year,  semiannual  reporting 
can  be  resumed,  unless  the  regulatory 
authority  requests  continuation  of 
quarteriy  reports. 

All  Periodic  Reports  would  include 
information  required  to  be  reported 
imder  the  recordkeeping  and  reporting 
provisions  for  each  emission  point 

For  continuously  monitored 
parameters,  the  Periodic  Report  must 
report  when  "excursions"  occur.  Table 
5  shows  what  constitutes  an  excursion. 


Emission  source  type 


Continuous  Process 
Vents. 


Baldi  Process  Vents 


Type  of  excursion 


Daily  average 
exceedance. 
Insufficient  monitoring 


Bftch  cyde  daily  aver- 
age exceedance. 
Insufficient  monitoring 


Description  of  excursion 


When  the  daily  average  of  a  monitored  parameter  is  atx>ve  the  maximum,  or  below  tfw  mini- 
mum, established  level.  ^^  - 

Insufficient  monitoring  data  is  when  an  owner  or  operator  fails  to  obtain  a  valid  hour  of  data 
for  at  least  75  percent  of  the  operating  hours  during  an  operating  day.  Four  15^inule  pa- 
rameter measurements  must  be  obtained  to  constitute  a  valid  hour  of  data 

When  the  batch  cyde  daily  average  of  a  monitored  parameter  is  above  the  maximum  or 
below  the  minimum,  established  level. 

Insufficient  monitoring  data  is  when  an  owner  or  operator  fails  to  obtain  valid  parameter 
measurements  lor  at  least  75  percent  o<  the  1&^Tlinute  periods  during  an  openting  day. 


Periodic  Reports  would  also  include 
results  of  any  performance  tests 
«       conducted  during  the  reporting  period 
and  instances  when  required 
inspections  revealed  problems. 
Additional  information  on  the  so\ut:e  is 
required  to  report  under  its  operating 
permit  would  also  be  described  in 
Periodic  Reports. 

Periodic  Reports  for  subpart  H  must 
be  submitted  every  six  months  and  must 
contain  summary  information  on  the 
LDAR  program  changes  to  the  process 
unit,  chaoges  in  monitoring  frequency 
or  monitoring  alternatives,  and/or 
initiation  of  a  QIP. 

7.  Other  Reports 

Other  reports  required  under  the 
proposed  rule  include  process  changes 
that  change  the  compliance  status  of 
process  vents,  and  request  for 
extensions  of  the  allowable  repair 
period  and  notifications  of  inspections 
for  storage  vessels  and  wastewater. 

8.  Operating  Permit  Application 

An  owner  or  operator  who  submits  an 
operating  permit  application  instead  of 
a  Precompliance  Report  shall  submit  the 
information  specified  in  the 


Precompliance  Report,  as  applicable, 
with  the  operating  permit  application. 

V.  Oiacuasion  of  M^r  Issues 

The  Administrator  welcomes 
conmients  from  interested  persons  on 
any  aspect  of  the  proposed  standards, 
and  on  any  statement  in  the  preamble  or 
the  referenced  supporting  documents. 
The  proposed  standards  were  developed 
on  the  basis  of  information  available. 
The  Administrator  is  specifically 
requesting  factual  information  that  may 
support  either  the  approach  taken  in  the 
proposed  standards  or  an  alternative 
approach.  To  receive  proper 
consideration,  documentation  or  data 
should  be  provided.  Specifically,  the 
EPA  is  requesting  comment  and  data  on 
the  following  issues:  (1)  The  EGO 
definition  and  onset  point  (2)  the 
performance  test  protocol  for 
determining  compliance  of  combustion, 
recovery  and  recapture  devices  on  short, 
batch  process  vent  episodes,  (3)  the 
specifications  of  the  performance  test 
for  the  ECO,  (4)  the  approach  to 
determine  an  outiet  concentration  cutoff 
that  is  appropriate,  if  any,  for  the 
process  vent  epoxide  limitation  for  new 
affected  soiuces,  (5)  the 


subcategorization  of  the  industry  based 
on  the  nature  of  the  feed  to  the 
combustion,  recovery,  or  recapture 
device,  (6)  the  monitoring, 
recordkeeping  and  reporting 
requirements,  (7)  the  epoxide  emission 
factor  as  an  alternative  to  the  percent 
emission  reduction  requirement,  (8)  the 
nonepoxide  organic  HAP  process  vent 
emissions  requirements,  (9)  whether  the 
HAP  list  in  table  4  is  all  inclusive,  and 
(10)  the  definition  of  an  applicable  ' 
source  and  a  PMPU. 

The  extended  cook-out  (ECO)  is 
included  as  a  control  option  for  the  first 
time  in  this  standard,  and  the  EPA 
requests  comments  on  the  definition  of 
the  ECO,  and  the  calculation  procediues 
that  were  used  to  determine  the  onset 
value  (i.e.,  the  point  when  imcontroUed 
emissions  are  calculated).  The 
definition  of  the  ECO  is  based  on  the 
input  of  a  team  of  industry 
representatives  who  have  used  the  ECO 
to  control  their  process  vent  epoxide 
emissions.  For  the  purposes  of 
determining  a  default  onset  for  an  ECO, 
the  EPA  used  information  provided  by 
SPI  representatives.  Some  of  the  SPI 
facilities  have  used  this  control  option 
for  a  number  of  years  with  permit 
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restrictions  based  on  this  control  option. 
The  SPI  representatives  provided  the 
EPA  with  calculations  that 
demonstrated  the  breakpoint  for  when  a 
cookout  is  no  longer  economically 
feasible,  which  is  defined  as  the  onset 
for  the  ECO.  This  calculation  contains 
confidential  business  information 
regarding  the  batch  times,  profit 
margins,  and  reaction  rate  equations  for 
four  different  product  types  and, 
therefore,  is  not  available  for  public 
review.  However,  the  approach  used  to 
establish  the  onset  of  an  ECO,  as  the 
point  in  time  when  continuing  the 
reaction  is  no  longer  economically 
advantageous,  and  the  approach  used  to 
determine  the  de&ult  onset  of  an  ECO, 
are  available  for  review  (Docket  No.  A— 
96-38,  Item  No.  II-B-7).  The  SPI 
determined,  using  conservative 
assumptions,  that  the  ECO  for  four 
product  types  occurred  when  the 
amount  of  epoxide  in  the  reactor  is  25 
percent  of  the  amount  in  the  reactor  at 
the  end  of  the  epoxide  feed  step.  These 
four  product  types  were:  EO-capped 
sur&ctants,  PO-capped  siuiactants,  EO- 
capped  functional  fluids,  and  PO- 
capped  functional  fluids.  It  was 
explained  to  the  EPA  that  these  are  four 
typical  product  types  in  the  polyether 
polyols  industry.  The  onset  value 
determined  by  SPI  was  established  as 
the  default  ECO  onset  value  for  the 
purposes  of  this  regulation.  Facilities 
may  accept  this  default  value  as  the 
onset  for  an  ECO  at  their  facility,  or  they 
may  calculate  their  own  ECO  onset 
point  To  calculate  a  site-specific  ECO 
onset,  facility  representatives  are 
directed  to  the  Definition  of  Extended 
Cookout  Memorandum  (Docket  No.  A- 
96-38,  Item  No.  II-B-7). 

Also,  with  respect  to  the  ECO  control 
option,  a  first  order  reaction  rate 
equation,  with  respect  to  the  epoxide, 
was  used  to  determine  the  concentration 
of  th^  unreacted  epoxide  in  the  reactor 
vessel.  The  EPA  is  requesting 
dociunentation  to  support  or  refute  the 
first  order  reaction  rate  equation  used  in 
the  ECO  calculations. 

The  proposed  rule  requires  an  initial 
performance  test  to  demonstrate  that  the 
ECO  meets  the  performance  represented 
by  the  engineering  equations  used  to 
estimate  the  amoiuit  of  unreacted 
epoxide  in  the  reactor.  This  woiild  be  a 
one  time  test  similar  to  the  performance 
testing  required  for  add-on  combustion, 
recovery,  or  recapture  devices.  The 
proposed  rule  is  requiring  that  samples 
of  the  liquid  and  vapor  space  be  taken 
both  before  and  after  the  ECO,  and  that 
these  samples  be  analyzed  for  unreacted 
epoxide  concentration.  The  proposed 
rule  is  requiring  that  the  samples  be 
analyzed  using  Method  18.  The  EPA  is 


requesting  comments  on  the  specifics  of 
the  test  method  and  sample  procedure 
required. 

The  EPA  is  proposing  to  require 
facilities  to  sample  the  inlet  and  outlet 
streams  to  the  combustion,  recovery  or 
recapture  device  in  order  to  determine 
compliance  with  the  process  vent 
provisions.  Industry  representatives 
have  expressed  several  concerns  with 
the  requirement  to  sample  emissions 
bom  process  vents  in  batch  unit 
operations.  Industry  representatives  are 
concerned  with  the  feasibility,  accuracy, 
and  safety  of  taking  such  samples. 
Typically,  in  batch  unit  operations, 
material  exits  the  reactor  in  a  short 
period  of  time  following  each  batch,  and 
the  flow  and  concentration  of  the 
process  vent  emissions  are  not  constant 
As  a  result,  industry  asserts,  that 
capturing  representative  and  meaningful 
samples  is  not  feasible  using  traditional 
stack  sampling  methods  found  in 
Appendix  A  of  40  CFR  Part  60.  Industry 
representatives  also  indicate  that 
because  there  is  a  significant  drop  in 
pressure  during  the  brief  course  of  the 
venting,  the  results  of  any  performance 
test  are  not  likely  to  be  very  accurate. 
Industry  also  has  expressed  concerns 
that  attempting  to  take  samples  during 
venting  would  raise  significant  safety 
issues  for  plant  personnel  given  the 
potential  flammability  and  toxicity  of 
the  stream.  Industry  maintains  that  pre- 
vent and  post-vent  samples  with 
appropriate  engineering  calculations  on 
flow  rates  would  provide  adequate 
results  to  demonstrate  the  perfonnance 
of  the  combustion,  recovery  or  recapture 
device.  However,  no  specific  procedures 
to  use  in  this  regulation  were  provided. 
The  EPA,  therefore,  is  asking  rar 
comment  and  information  on 
alternatives  to  the  proposed  testing  to 
determine  compliance  for  process  vents 
from  batch  unit  operations. 

The  proposed  standard  for  EO  and  PO 
process  vent  emissions  at  existing 
sources  includes  an  alternative 
concentration  limit  of  20  ppmv.  Thus, 
an  existing  source  can  comply  with  the 
control  requirements  of  the  NESHAP  by 
either  achieving  an  emission  reduction 
of  98  percent  (by  weight),  or 
maintaining  an  outlet  concentration  of 
20  ppmv  from  the  outlet  of  a 
combustion,  recovery,  or  recapture 
device,  whichever  is  less  stringent 
Including  this  option  in  the  NESHAP 
recognizes  that,  as  inlet  concentrations 
to  a  control  device  drop,  there  is  a 
corresponding  decrease  in  percent 
reduction  of  the  device  and  a  leveling 
oEf  of  the  outlet  contentration  from  the 
device. 

Industry  representatives  requested 
that  an  alternative  concentration  limit 


also  be  developed  for  EO  and  PO 
process  vent  emissions  at  new  sources. 
As  with  existing  sources,  the  new 
sources  would  have  the  option  to  either 
achieve  99.9  percent  control  or  a 
specified  concentration  limit,  whichever 
is  less  stringent. 

In  responding  to  this  request.  EPA 
considered  a  concentration  limit  of  1 
ppmv.  This  was  based  on  concentration 
levels  achieved,  and  verified  by 
emission  testing,  by  the  facility 
identified  as  the  best  performer.  These 
outlet  concentrations  were  achieved 
even  though  high  concentrations  were 
being  fed  to  the  device.  Industry 
representatives  argued  in  a  May  7. 1997 
letter  (Docket  No.  A-96-38.  Item  No.  U- 
D-55)  that  1  ppmv  may  not  be 
achievable.  They  asserted  that  the  EPA 
method  used  for  the  performance  test 
does  not  speciate  organic  HAP  and. 
therefore,  should  not  be  used  to  support 
a  concentration  limit  unless  the  same 
test  method  is  permitted  within  the 
NESHAP  to  demonstrate  compliancer. 
They  also  contended  that  EPA  has 
historically  used  20  ppmv  as  an 
alternative  for  standards  that  are 
combustion  control-based.  EPA  has 
pointed  out,  however,  that  these  other 
standards  are  based  on  incinerators 
required  to  meet  only  a  98  percent 
destruction  efficiency. 

Therefore,  the  EPA  has  decided  to  not 
include  an  alternative  ouUet 
concentration  limit  for  new  sources  in 
the  proposed  rule,  but  is  requesting 
information  for  determining  an 
appropriate  alternative  limit  for  the 
standard  based  on  an  incinerator 
achieving  99.9  percent  control.  For 
example,  test  data  from  the  99.9  percent 
incinerator  using  the  test  methods  and 
procedures  prescribed  in  the  proposed 
rule  would  establish  a  basis  for  such  an 
alternative.  If  public  conunents  provide 
sufficient  information,  the  EPA  will 
consider  establishing  an  alternative 
concentration  limit  for  the  final  rule. 

The  EPA  is  soliciting  comment  on  the 
appropriateness  of  the  new  source 
MACT  requirements  for  process  vents 
that  emit  epoxides.  As  explained  in  the 
Basis  and  Purpose  Document,  the  EPA 
set  the  control  efficiency  based  on  the 
data  from  the  best  performing  facility. 
The  SPI  representatives,  however,  have 
contended  that  this  facility  is  not  a 
similar  source  because,  its  reactor  vents 
during  the  epoxide  feed  step  of  the 
reaction.  The  SPI  asserts  that  "the 
impacts  of  this  method  of  operation 
would  be  to  send  a  very  hi^ 
concentration  of  HAP  to  the  control 
device  as  a  continuous  or  semi- 
continuous  stream,  resulting  in  an 
artificially  high  destruction  efficiency 
(compared  to  a  facility  that  does  not 
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vent  continuously)"  (Docket  No.  A-96- 
38,  Item  No.  II-D-46).  They  argue  that 
this  is  not  the  typical  mode  of  operation 
for  this  industry,  and  that  this  facility 
should  be  in  a  subcategory  of  its  own. 
The  EPA  recognizes  that  different 
facilities  may  vent  their  reactors  at 
diffarent  times  in  the  reaction  resulting 
in  different  concentrations  and  flows. 
The  EPA  also  recognizes  that  the 
number  of  reactor  trains  feeding  to  the 
same  recapture,  recovery,  or  control 
device  will  affect  the  flow 
characteristics  of  the  feed  stream. 

The  EPA  does  not  have  data  on  the 
process  vent  epoxide  concentration, 
description  of  when  in  the  process  the 
venting  occurs,  or  venting  episode 
duration  from  any  of  the  facilities  in  the 
database.  Therefore,  at  this  time.  the. 
EPA  has  no  basis  for  determining 
whether  subcategorization  of  the 
industry  is  appropriate,  or  for 
determining  where  a  subcategorization 
line  should  be  drawn,  if  appropriate. 
Data  to  substantiate  the  SPI's  argiunent 
that  the  facility  setting  the  new  source 
MACT  floor  is  not  a  similar  source  will 
be  necessary  before  the  EPA  can 
consider  making  revisions  to  the  new 
source  MACT  floor  level  of  contiol  for 
process  vent  epoxide  emissions. 

The  EPA  is  requesting  the  following 
information  needed  from  industry  in 
order  to  determine  if  a  subcategory  is 
appropriate,  and  what  it  Should  be. 

(1)  Facility  name  and  location 

(2)  Product  categories  (i.e.,  surfactants, 

polyols,  etc.)  made  at  the  facility  in 
1993 

(3)  Process  vent  uncontrolled  and 

controlled  HAP  emissions  for  1993 

(4)  Description  of  the  combustion. 

recovery,  or  recapture  device, 
including 

(a)  Type  of  device  (e.g.,  scrubber,  flaie 
etc.) 

(b)  Control  efficiency  and  basis 

(5)  Information  about  the  reactor  feed 

characteristics  to  the  control  device, 
submitted  in  either  of  the  following 
formats: 

(a)  Flow  and  concentration  data  (from 
monitoring  instrumentation)  for  a 
single,  typical  day;  or, 

(b)  A  narrative  description  of  a  typical 
day's  feed  to  a  common 
combustion,  recovery,  or  recapture 
device.  In  the  narrative,  an  estimate 
of  the  total  amount  of  time  per  day 
there  is  Peed  to  the  device  is 
required  along  with  an  estimate  of 
the  range  of  HAP  concentration 
during  the  typical  day,  on  an 
episode  or  daily  basis 

(6)  A  statement  regarding  whether  the 
facility  vents  excess  pressure  bom 
the  reactor  during  oxide  addition 


The  monitoring,  recordkeeping  and 
reporting  provisions  in  this  regulation 
differ  slightiy  from  those  in  the  HON. 
This  proposed  regulation  will  require 
that  monitors  continue  to  operate  during 
periods  of  start-up.  shutdovra.  and 
malfunction.  Monitoring  records  from 
periods  of  start-up,  shutdown,  and 
malfunction  will  provide  evidence  of 
whether  start-up,  shutdown,  and 
malfunction  plans  are  followed  and  wrill 
provide  the  Agency  with  valu^Ie 
information  for  assessment  of  the 
adequacy  of  the  source's  start-up, 
shutdown,  and  malfunction  plan.  These 
records  will  also  provide  evidence  of 
whether  start-ups,  shutdowns,  and 
malfunctions  occur  during  periods  at 
issue  and  whether  the  source  takes 
necessary  steps  to  mitigate 
environmental  impacts.  Also,  this 
proposed  regulation  enables  a  source 
that  is  subject  to  this  regulation  and  to 
provisions  in  either  40  CFR  part  264  or 
40  CFR  part  265  to  continue  to 
demonstrate  compliance  in  accordance 
witii  40  CFR  part  264  or  265.  except  the 
source  must  report  all  excursions  (as 
defined  in  this  proposed  regulation)  in 
the  semiannual  report.  The  EPA  is 
asking  for  comments  on  these 
provisions  to  determine  whether  the 
Agency  should  adopt  these  additional 
requirements  in  the  final  regulation. 

For  epoxide  emissions,  the  proposed 
rule  allows  sources  to  comply  with  the 
process  vent  requirements  by 
maintaining  epoxide  emissions  at  a 
level  below  the  specified  emission 
factors  of  1.7  X  10-2  kilograms  of 
epoxide  emissions  per  megagram  of 
product  made  (kg/Mg)  for  existing 
sources  and  4.4  x  lO"'  kg/Mg  for  new 
sources.  The  approach  used  for 
determining  these  emission  factors  is 
explained  in  the  Supplementary 
Information  Document.  To  verify 
compliance  with  this  option,  the  owner 
or  operator  is  required  to  calculate 
annual  epoxide  emissions  and  divide 
the  emissions  by  the  annual  polyether 
polyol  production.  The  aimual 
production  is  aimual  mass  of  polyether 
polyol  product  produced  from  the 
applicable  PMPU.  The  EPA  is 
requesting  comments  on  the  method  of 
calculation  of  the  emission  factors  and 
whether  the  rule  adequately  describes 
the  units  of  production  for  this 
determination. 

In  some  instances,  nonepoxide 
organic  HAP  are  used  in  the  reactor  in 
making  the  polyether  polyol  product  or 
modifying  the  product  properties  before 
final  storage.  Examples  of  such  uses 
would  include  organic  HAP  used  as  an 
initiator,  a  catalyst,  or  as  a  reaction 
solvent  The  proposed  regulation 
requires  that  a  group  determination  be 


made  on  the  combination  of  all  process 
vents  that  emit  these  nonepoxide  HAP, 
and  that  combinations  of  vents  that  are 
Group  1  be  contrblled.  The  EPA 
recognizes  that  a  process  vent  from 
which  these  nonepoxide  HAP  are 
emitted  would  be  subject  to  the  epoxide 
emission  reduction  requirements  as  well 
as  the  requirements  for  nonepoxide 
organic  HAP  emissions.  If  a  combustion, 
recovery,  or  recapttire  device  is  used  to 
reduce  epoxide  emissions  from  the  vent, 
then  that  same  device  would  also 
reduce  the  emissions  of  the  nonepoxide 
HAP.  However,  if  extended  cookout  is 
the  control  technique  utilized  by  the 
facility  to  reduce  epoxide  emissions, 
then  the  nonepoxide  HAP  emissions 
%«rould  not  be  affected,  resulting  in  the 
need  to  address  these  emissions.  The 
EPA  is  interested  in  methods  to  address 
the  nonepoxide  HAP  emissions  from 
making  or  modifying  the  product  that 
alleviate  the  dual  requirement  problem 
mentioned  above.  Some  of  the 
approaches  that  the  EPA  has  considered 
include:  Requiring  a  group 
determination  only  for  nonepoxide  HAP 
emissions  that  are  not  controlled  along 
with  epoxide  emissions;  requiring  all 
HAP  emissions  (epoxide  and 
nonepoxide)  bom  making  or  modifying 
the  product  to  be  reduced  by  the 
amount  specified  in  the  proposed  rule 
for  epoxide  emissions;  eliminating  the 
group  determination  provisions  and 
requiring  a  specified  percent  reduction 
for  nonepoxide  HAP  emissions  from  all 
vents  above  a  de  minimis  level,  and; 
making  all  nonepoxide  HAP  emissions 
(from  making  or  modifying  the  product 
and  bom  catalyst  extraction)  subject  to 
the  same  requirements.  The  EPA  is 
requesting  comments  on  input  of  these 
options,  or  the  identification  of  other 
options.  Comments  should  include  a 
recommended  approach,  along  with 
rationale  for  the  recommendation. 

The  proposed  rule  lists  specific  HAP 
in  table  4  used  to  determine 
compliance.  The  EPA  requests 
comments  on  whether  this  list  is  all 
inclusive. 

The  EPA  is  requesting  comments  on 
the  definition  of  the  affected  source,  the 
PMPU  and  "make  or  modify  the 
product"  The  EPA  is  asking  for  these 
comments  in  an  attempt  to  ensure  that 
all  emission  types  related  to  the 
manufacture  of  polyether  polyols  are 
included  in  the  affected  source. 


VL  Suounary  of  Environmental.  Eneqgr. 
Cost,  and  Economic  Impacts 

This  section  presents  the  air,  non-air 
environmental  (waste  and  solid  waste), 
energy,  cost  and  economic  impacts 
resiUting  &om  the  contit>l  of  HAP 
emissions  under  this  rule. 
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A.  Facilities  Affected  by  These  NESHAP 
The  proposed  rule  will  affect  facilities 
that  produce  polyether  polyols  and  are 
major  sources  in  themselves,  or  that  are 
located  at  a  major  source  plant  site. 
Based  on  available  information,  92 
percent  of  the  facilities  at  which 
polyether  polyols  are  produced  were 
assumed  to  be  major  sources  for  the 
purpose  of  developing  these  standards. 
Final  determination  of  major  source 
status  occurs  as  part  of  the  compliance 
determination  process  undertaken  by 
each  individual  source. 

Impacts  are  presented  relative  to  a 
baseline  reflecting  the  level  of  control  in 
the  absence  of  the  rule.  Baseline  impacts 
were  extrapolated  from  the  database  to 
an  estimated  78  polyether  polyol 
faciliUes  affected  by  the  NESHAP 
nationwide.  See  the  baseline  emissions 
memorandum  in  the  Basis  and  Purpose 
Document  for  a  detailed  discussion  of 
this  approach.  The  impacts  for  existing 
sources  were  estimated  by  bringing  each 
facility's  control  level  up  to  the  levels  of 
the  proposed  standards.  According  to 
the  SPI  representatives,  no  new  sources 
are  projected  to  be  constructed  in  the 
next  five  years.  Therefore,  no  new 
source  impacts  were  estimated. 

B.  Primaiy  Air  Impacts 

These  proposed  standards  are 
estimated  to  reduce  HAP  emissions 
from  all  existing  sources  of  polyether 
polyols  by  1,810  Mg/yr.  This  represents 
a  47  percent  reduction  from  the  baseline 
level  of  emissions.  This  reduction  is 
relatively  low  since  several  affected 
facilities  have  already  installed  stringent 
pollution  controls  in  response  to  State 
air  toxics  rules. 

C.  Other  Environmental  Impacts 

All  the  HAP  being  reduced  by  this 
regulation  are  also  volatile  organic 
compounds  (VOC);  thus,  a  reduction  of 
1,810  Mg/yr  of  VOC  is  anticipated  as  a 
result  of  implementing  these  standards. 
However,  emissions  of  criteria 
pollutants  are  estimated  to  increase  by 
80  Mg/yr  as  a  result  of  operating  process 
vent  and  wastewater  emission  control 
systems  to  comply  with  the  standards. 
Therefore,  the  net  reduction  in  criteria 
pollutants  resulting  from  this  regulation 
is  anticipated  to  be  1,730  Mg/yr. 

D.  Energy  Impacts 

The  total  nationwide  energy  demands 
that  would  result  from  implementing 
the  process  vent  and  wastewater 
requirements  are  around  4.7  X  10*" 
British  thermal  units  annually  (Btu/yr). 

E.  Costs  Impacts 

Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 


energy  (supplemental  fuel,  steam,  and 
electricity)  required  to  operate  control 
equipment,  operation  and  maintenance 
costs,  and  the  cost  savings  generated  by 
reducing  the  loss  of  valuable  raw 
miitpriiiU  in  the  form  of  emissions.  Also, 
cost  impacts  include  the  costs  of 
monitoring,  recordkeeping,  and 
reporting  associated  with  these 
proposed  standards. 

Tne  rule  requirements  are  based  on 
the  floor  l»vel  of  control  for  the 
following  emission  types  for  polyether 
polyols  made  with  epoxides:  Storage 
vessels,  process  vent  epoxide  emissions, 
process  vent  nonepoxide  emissions 
from  catalyst  extraction,  and  equipment 
leaks.  The  Agency  selected 
requirements  more  stringent  than  the 
floor  for  wastewater  emissions  and  for 
nonepoxide  organic  HAP  process  vent 
emissions  from  making  or  modifying  the 
product  For  polyether  polyols  made 
with  THF,  the  Agency  selected 
requirements  more  stringent  than  the 
MACT  floor  level  of  control  for  all  of  the 
emission  types  (i.e.,  storage,  process 
vent  emissions,  equipment  leaks  and 
wastewater).  The  HON  level  of  control 
was  considered  as  the  level  of  control 
more  stringent  than  the  MACT  floor 
level  of  control  for  each  of  the  emission 
types  listed  above,  except  for  process 
vents  from  batch  unit  operations  where 
control  levels  established  in  the 
"Control  of  Volatile  Organic  Compound 
Emissions  From  Batch  Processes — 
Alternative  Control  Techniques 
Information  Document"  (EPA-453/R- 
94-020)  ("Batch  ACT")  were 
considered.  The  HON  level  of  control 
was  considered  because  polyether 
polyols  manufacturing  plants  are  fairly 
similar  to  sources  that  are  subject  to  the 
HON.  AddiUonally,  the  HON  level  of 
control  had  received  extensive 
evaluation  during  the  development  of 
the  HON,  at  which  time  the  EPA 
concluded  that  the  cost  and  other 
impacts  of  the  HON  levels  were 
reasonable.  Similarly,  the  estimated 
cost-effectiveness  for  the  Batch  ACT  was 
determined  to  be  comparable  to  the 
cost-effectiveness  of  the  HON    ■ 
continuous  vent  provisions. 

Under  the  proposed  rule,  it  is 
estimated  that  total  capital  costs  for 
existing  sources  would  be  S10.2  million 
(Augiist  1996  dollars)  and  that  total 
aimual  costs  would  be  $7.7  million  per 
year.  It  is  expected  that  the  actual 
compliance  cost  impacts  of  the 
proposed  rule  could  be  less  than 
presented  because  of  the  potential  to  uae 
common  combustion,  recovery,  or 
recapture  devices,  upgrade  existing 
combustion,  recovery,  or  recapture 
devices,  use  other  less  expensive  control 
technologies,  or  implement  pollution 


prevention.  Because  the  effect  of  such 
practices  is  highly  site-specific  and  data 
were  unavailable  to  estimate  how  often 
the  lower  cost  compliance  practices 
could  be  utilized,  it  is  not  possible  to 
quantify  the  amount  by  which  actual 
compliance  cost  would  be  reduced. 

F.  Economic  Impacts 

The  goal  of  the  economic  impact 
analysis  is  to  estimate  the  market 
response  of  the  polyether  polyols 
industry  to  the  emission  standards  and 
determine  any  adverse  effects  that  may 
result  from  the  regulation. 
Approximately  78  facilities  owned  by 
36  different  companies  producing 
polyether  polyols  domestically  may 
potentially  be  affected  by  the  regulation. 

Since  the  nationwide  aimualized  cost 
of  this  regulation  of  $7.7  million 
represents  approximately  0.06  percent 
of  the  estimated  1996  sales  revenues  for 
domestically  produced  polyether 
polyols,  the  EPA  determined  that  the 
regulation  is  not  likely  to  have  a 
significant  impact  on  this  indiutry  as  a 
whole.  For  this  reason,  a  streamlined 
economic  analysis  was  performed  to 
determine  facility-specific  impacts. 
Facility-specific  impacts  were  examined 
by  calculating  the  ratio  of  the  estimated 
annualized  costs  of  controls  for  each 
facility  to  the  estimated  revenues  per 
facility  (i.e.,  cost-to-sales  ratio)  to  assess 
the  likelihood  of  facility  closures  and 
employment  impacts.  A  cost-to-sales 
ratio  exceeding  one  percent  was 
determined  to  be  an  initial  indicator  of 
the  potential  for  a  significant  facility 
impact. 

For  only  one  facility  out  of  the  78 
facilities  affected  by  the  regulation  do 
costs  exceed  one  percent  of  sales.  This 
firm  is  estimated  to  experience  a  cost- 
to-sales  ratio  of  1.5  percent.  Based  on  an 
analysis  of  the  costs  of  compliance 
compared  to  facility  and  company 
financial  data  for  this  firm,  the  EPA 
concludes  it  is  unlikely  that  the 
company  owning  this  facility  will 
choose  to  close  it.  The  company  is 
financially  robust  and  the  costs  are  a 
small  share  of  the  total  company  sales 
and  net  income.  Therefore,  the  facility- 
specific  impacts  are  not  considered  to 
be  significant  for  any  facility  affected  by 
the  regulation.  The  generally  small  scale 
of  the  impacts  suggests  that  there  will 
also  be  no  significant  impacts  on 
markets  for  the  products  made  using 
polyether  polyols,  such  as 
polyurethanes.  For  more  information, 
consult  the  economic  impact  report 
entitled  "Economic  Analysis  Of  Air 
Pollution  Regulations:  Polyether  Polyols 
Production,  May  1997." 
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VnL  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standard  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presenfation  on  the  proposed 
standards  for  polyether  polyols 
production  should  contact  EPA  at  the 
address  given  in  the  ADDRESSES  section 
of  this  preamble.  Oral  presentations  will 
be  limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
sfatements  should  be  addressed  to  th^ 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble  and 
should  refer  to  Docket  No.  A-95-20. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  avaifabie 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Air  Docket  Section  in  Washington.  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

1.  To  allow  interested  parties  to  readily 
identify  and  locate  docvunents  so  that  they 
can  intelligently  and  effectively  participate  in 
the  rulemaking  process;  and 

2.  To  serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials  (section  307(d)(7)(A)). 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regufatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
commiuiities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budjgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

It  has  been  determined  that  this  nUe 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  EPA  has  involved  State,  local, 
and  tribal  governments  where  the 
sources  occur  in  the  development  of  this 
rule.  These  governments  are  not  direcUy 
impacted  by  the  rule;  i.e.,  they  are  not 
required  to  piuchase  control  systems  to 
meet  the  requirements  of  the  rule. 
However,  they  will  be  required  to 
implement  this  rule;  e.g.,  incorporate 
the  rule  into  permits  and  enforce  the 
rule.  They  will  collect  permit  fees  that 
will  be  used  to  offset  the  resource 
burden  of  implementing  the  nde. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  fot  approval  to  OMB 
imder  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1811.01),  and  a  copy  may  be  obtained 
from  Sandy  Farmer.  OPPE  Regulatory 
Information  Division  (2137);  U.S. 
Environmental  Protection  Agency;  401 
M  Street  SW;  Washington,  DC  20460.  or 
by  calling  (202)  260-2740.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
1,046  hours  per  respondent  for  the  first 
year  and  162  houn  for  each  of  the 
second  and  third  years,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  dispfays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Ch.  15. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.S.  Enviroiunental  Protection  Agency. 
401  M  Street  SW.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond 4o 
any  OMB  or  public  conunents  on  the 


information  collection  requirements 
contaijaed  in  this  proposal. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  anal)rsi8  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities^ 

The  EPA  analyzed  the  potential 
impact  of  the  rule  on  small  entities  and 
determined  that  only  7  of  the  36 
polyether  polyol  producing  firms  are 
small  entities—not  a  substantial  number 
of  entities.  Of  these  7,  no  small 
companies  will  experience  an  increase  "- 
in  cost«  as  a  result  of  the  promulgation 
of  today's  rule  that  is  greater  than  one 
percent  of  revenues.  Pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  I  certify  Uiat  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Agency  did  not  prepare 
an  initial  regulatory  flexibility  analysis. 

Although  the  statute  does  not  require 
the  EPA  to  prepare  an  RFA  because  the 
Administrator  has  certified  that  the  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  EPA  did  undertake  a 
limited  assessment,  to  the  extent  it 
coiUd,  of  possible  outcomes  and  the 
economic  effect  of  these  on  small 
polyether  polyol  producing  entities.  The 
initial  version  of  that  evaluation  is 
available  in  the  administrative  record 
for  today's  action. 

G.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector,  and  to  seek  input  from 
Sfate,  local,  and  tribal  govenunents  on 
certain  regulatory  actions.  EPA  has 
determined  that  this  action  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditiues  of  $100  million  or 
more  for  Sfate,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  (The 
analysis  of  the  costs  associated  with  this 
action  is  referenced  in  paragraph  VI.E  of 
this  preamble.)  Therefore,  this  action  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  The 
requirements  of  sections  203  and  204  of 
UMRA  which  relate  to  regulatory 
requirements  that  might  significandy  or 
uniquely  affect  small  governments  and 
to  regulatory  proposals  that  contain  a 
significant  Federal  intergovernmental 
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oiandate,  respectively,  also  do  not  apply 
to  today's  rule  because  the  rule  affects 
only  the  private  sector,  i.e.,  hcilities 
that  manufacture  chemical  products  for 
sale. 

H.  Miscellaneous 

In  accordance  with  section  1 17  of  the 
Act.  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  conunents 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technical  issues,  and  on  the 
proposed  requirements  for  testing. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  {actors  as  evaluation  of  the 
residual  health  and  envilt)nmental  risks, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

Lists  of  Subjects  in  40  CFR  Part  63 

Environmental  Protection,  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15, 1997. 
Carol  M.  BnmiMr. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  6S-NAT10NAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  AFFECTED 
SOURCE  CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

-    Aathoriljr:  42  U.S.C.  7401 ,  et  seq. 

2.  It  is  proposed  that  part  63  be 
amended  by  adding  subpart  PPP, 
consisting  of  §§  63.1420  through 
63.1439.  to  read  as  follows: 

8ut)pert  PPP— National  Emission  Standards 
for  Haantous  Air  PoNutant  Emissions  for 
Pdyetiwr  Potyols  Production  *• 

Sec 

63.1420  Applicability  and  designation  of 
affiacted  sources. 

63.1421  Delegation  of  authority. 

63.1422  Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

63.1423  Definitions. 

63.1424  Emission  standards. 

63.1425  Process  vent  control  requirements. 


63.1426  Process  vent  requirements  for 
determining  organic  HAP  concentration, 
control  efficiency,  and  overall  organic 
HAP  emission  reduction  for  a  PAPPU. 

63.1427  Process  vent  requirements  for 
processes  using  extended  cookout  as  an 
epoxide  emission  reduction  device. 

63.1428  Process  vent  requirements  for 
group  determination  of  PMPUs  using  a 
nonepoxide  organic  HAP  to  make  or 
modify  the  product 

63.1429  Process  vent  monitoring 
requirements. 

63.1430  Process  vent  reporting  and 
recordkeeping  requirements. 

63.1431  Emission  Factor  Plan 
Requirements. 

63.1432  Storage  vessel  provisions. 

63.1433  Wastewater  provisions. 

63.1434  Equipment  leak  provisions. 

63.1435  Heat  exchanger  provisions. 

63.1436  (Reserved) 

63.1437  Additional  test  methods  and 
procedures. 

63.1438  Parameter  monitoring  levels  and 
exclusions. 

63.1439  General  recordkeeping  and 
reporting  provisions. 

Subpart  PPP— National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions  for  Polyather  Polyols 
Production 

f  63.1420    AppMcability  and  designation  Of 
affected  sources. 

(a)  Definition  of  affected  source.  The 
provisions  of  this  subpart  apply  to  each 
affected  source.  Affected  sources  are 
described  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section. 

(1)  An  affected  source  is  either  an 
existing  affected  source  or  a  new 
affected  source.  Existing  affected  source 
is  defined  in  paragraph  (a)(3)  of  this 
section,  and  new  affected  source  is 
defined  in  paragraph  (a)(4)  of  this 
section. 

(2)  Emission  points  and  equipment. 
The  affected  source  also  includes  the 
emission  points  and  equipment 
specified  in  paragraphs  (a)(2)(i)  through 
(a)(2)(vi)  of  this  section  that  are 
associated  with  each  group  of  polyether 
polyol  manufacturing  process  units 
(PMPU)  making  up  an  affected  source, 
as  defined  in  §63.1423. 

(i)  Each  waste  management  unit. 

(ii)  Maintenance  wastewater. 

(iii)  Each  heat  exchange  system. 

(iv)  Equipment  required  by,  or 
utilized  as  a  method  of  compliance 
with,  this  subp«irt  which  may  include 
control  techniques  and  recovery 
devices. 

(v)  Product  finishing  operation. 

(vi)  Each  feed  or  catalyst  operation. 

(3)  An  existing  affected  source  is 
defined  as  each  group  of  one  or  more 
PMPU  that  is  not  part  of  a  new  affected 
source,  as  defined  in  paragraph  (a)(4)  of 


this  section,  and  that  is  located  at  a 
plant  site  that  is  a  major  source. 

(4)  A  new  affected  source  is  defined 
as  a  source  meeting  the  criteria  of 
paragraph  (a)(4)(i),  (a)(4)(ii),  or  (a)(4)(iu) 
of  this  section. 

(i)  At  a  site  previously  without 
organic  HAP  emission  points  (i.e.,  a 
"greenfield"  site),  each  group  of  one  or 
more  PMPUs  that  is  part  of  a  major 
source,  and  on  which  construction  for 
the  PMPU(s)  commenced  after 
September  4, 1997; 

(ii)  A  PMPU  meeting  the  criteria  in 
paragraph  (g)(l)(i)  of  this  section;  or 

(iii)  A  reconstructed  affected  source 
meeting  the  criteria  in  paragraph 
(g)(2)(i)  of  this  section. 

(b)  PMPUs  without  organic  HAP.  The 
owner  or  operator  of  a  PMPU  that  is  part 
of  an  affected  source,  as  defined  in 
paragraph  (a)  of  this  section,  that  does 
not  use  or  manufactiue  any  organic  HAP 
shall  comply  with  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  Such  a  PMPU  is  not  subject  to 
any  other  provisions  of  this  subpart  and 
is  not  required  to  comply  with  the 
provisions  of  subpart  A  of  this  part 

(1)  Retain  information,  data,  and 
analyses  used  to  document  the  basis  for 
the  determination  that  the  PMPU  does 
not  use  any  organic  HAP.  ^  ypes  of 
information  that  could  document  this 
determination  include,  but  are  not 
limited  to,  records  of  chemicals 
purchased  for  the  pr(x»8s,  analyses  of 
process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
PMPU  does  not  use  any  organic  HAP. 

(c)  Emission  points  not  subject  to  the 
provisions  of  this  subpart.  The  affected 
source  includes  the  emission  points 
listed  in  paragraphs  (c)(1)  through 
(c)(12)  of  this  section,  but  these 
emission  points  are  not  subject  to  the 
requirements  of  this  subpart  or  the 
provisions  of  subpart  A  of  this  part 

(1)  Equipment  that  does  not  contain 
organic  HAP  and  is  located  at  a  PMPU 
that  is  part  of  an  affected  source; 

(2)  Stormwater  from  segregated 
sewera; 

(3)  Water  from  fire-fighting  and 
deluge  systems  in  segregated  sewera; 

(4)  Spills; 

(5)  Water  bom  safety  showera; 

(6)  Water  from  testing  of  deluge 
systems; 

(7)  Water  iwm  testing  of  firefighting 
systems; 

(8)  Vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP  or  organic  HAP  as 
impiuities  only; 
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(9)  Equipment  that  operates  in  organic 
HAP  service  for  less  than  300  hours 
during  the  calendar  year; 

(10)  Loading  racks,  loading  arms,  or 
loading  hoses  that  only  transfer  liquids 
containing  HAP  as  impurities; 

(11)  Loading  racks,  loading  arms,  or 
loading  hoses  that  vapor  balance  during 
all  loading  operations;  and 

(12)  Utility  fluids,  such  as  heat 
transfer  fluids. 

(d)  Processes  exempted  from  the 
affected  source.  The  processes  specified 
in  paragraphs  (d)(1)  through  (d)(3)  of 
this  section  are  not  part  of  the  affected 
source  and  are  exempted  fitim  the 
requirements  of  both  this  subpart  and 
from  the  provisions  of  subpart  A  of  this 
part. 

(1)  Research  and  development 
facilities;  and 

(2)  Solvent  reclamation,  recovery,  or 
recycling  operations  at  hazardous  waste 
treatment,  storage,  and  disposal 
Cacilities  (TSDF)  requiring  a  permit 
under  40  CFR  part  270  that  are  separate 
entities  and  not  part  of  a  PMPU  to 
which  this  subpart  applies. 

(3)  Reactions  or  processing  that  occur 
after  the  manufacture  of  polyether 
polyol  products. 

(e)  Primary  product  determination 
and  applicability.  The  primary  product 
of  a  process  unit  shall  be  determined 
according  to  the  procedures  specified  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section.  Paragraphs  (e)(3)  through  {e)(4) 
of  this  section  describe  whether  or  not 

a  process  uniX  is  subject  to  this  subpart. 
Paragraphs  (e)(5)  through  (e)(7)  of  this 
section  discuss  compliance  for  those 
PMPUs  operated  as  flexible  operation 
units,  as  specified  in  paragraph  (e)(2)  of 
this  section. 

(1)  If  a  process  unit  only  manufactures 
one  product,  then  that  product  shall 
represent  the  primary  product  of  the 
process  unit. 

(2)  If  a  process  unit  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
primary  product  shall  be  determined  as 
specified  in  paragraphs  {e)(2)(i)  or 
(e)(2)(ii)  of  this  section  based  on  the 
anticipated  operations  for  the  5  yean 
following  [insert  date  of  publication  of 
final  rule)  for  existing  affected  sources 
and  for  the  firat  5  yeara  after  initial  start- 
up for  new  affected  sources. 

(i)  If  the  flexible  operation  unit  will 
manufacture  one  product  for  the  greatest 
operating  time  over  the  five  year  period, 
then  that  product  shall  represent  the 
primary  product  of  the  flexible 
operation  unit. 

(ii)  If  the  flexible  operation  unit  will 
manufacture  multiple  products  equally 
based  on  operating  time,  then  the 
product  with  the  greatest  production  on 
a  mass  basis  over  the  five  year  period 


shall  represent  the  primary  product  of 
the  flexible  operation  unit 

(3)  If  the  primary  product  of  a  process 
imit  is  a  polyether  polyol  product,  then 
that  process  unit  is  considered  a  PMPU. 
That  PMPU  is  either  an  affected  source 
or  is  part  of  an  affected  source 
comprised  of  other  PMPU  at  the  same 
plant  site  that  also  make  polyether 
polyols.  if  the  plant  site  is  a  major 
source.  The  stattis  of  a  process  unit  as 
a  PMPU,  and  as  an  affected  source  or 
part  of  an  affected  source  shall  not 
change  regardless  of  which  polyether 
polyol  products  are  produced  in  the 
future  by  the  PMPU,  with  the  exception 
noted  in  paragraph  (e)(3)(i)  of  this 
section. 

(i)  If  a  process  unit  terminates  the 
production  of  all  polyether  polyol 
products  and  does  not  anticipate  the 
production  of  any  polyether  polyol 
products  in  the  futiue,  the  process  unit 
is  no  longer  a  PMPU,  is  no  longer  an 
affected  source  or  part  of  an  afiiected 
source,  and  is  not  subject  to  the 
provisions  of  this  subpart  after 
notification  is  made  as  specified  in 
paragraph  (e)(3)(ii)  of  this  section. 

(ii)  The  owner  or  operator  of  a  process 
unit  that  wishes  to  remove  the  PMPU 
designation  from  the  process  unit  as 
specified  in  paragraph  (e)(3)(i)  of  this 
section,  shall  notify  the  Administrator. 
This  notification  shall  be  accompanied 
by  rationale  for  why  it  is  anticipated 
that  no  polyether  polyol  products  will 
be  produced  in  the  process  imit  in  the 
future. 

(iii)  If  a  process  unit  meeting  the 
criteria  of  paragraph  (e)(3)(i)  of  this 
section  begins  the  production  of  a 
polyether  polyol  product  in  the  future, 
the  owner  or  operator  shall  use  the 
procedures  in  paragraph  (e)(4)(i)  of  this 
section  to  determine  irliie  process  unit 
is  re-designated  as  a  PMPU. 

(4)  If  the  primary  product  of  a  process 
imit  is  not  a  polyether  polyol  prtMltict. 
then  that  pnxiess  imit  is  not  an  affected 
source,  nor  is  it  part  of  any  affected 
source  subject  to  this  subpart  The 
process  unit  is  not  subject  to  this 
subpart  at  any  time,  regardless  of  what 
product  is  being  produced.  The  status  of 
the  process  unit  as  not  being  a  PMPU, 
and  therefore  not  being  an  affected 
source  or  part  of  an  affected  source 
subject  to  this  subpart,  shall  not  change 
regardless  of  what  products  are 
produced  in  the  future  by  the  PMPU. 
with  the  exception  noted  in  paragraph 
(e)(4)(i)  of  this  section. 

(i)  If,  at  any  time  beginning  [insert 
date  5  yeara  from  date  of  publication  of 
final  rule],  the  owner  or  operator 
determines  that  a  polyether  polyol 
product  is  the  primary  product  for  the 
pr(x:ess  unit  based  on  actual  production 


data  for  any  preceding  consecutive  five- 
year  period,  then  the  process  unit  shall 
be  classified  as  a  PMPU.  If  that  PMPU 
is  not  subject  to  another  subpart  of  40 
CFR  part  63,  it  is  either  an  affected 
source  or  part  of  an  affected  source  and 
shall  be  subject  to  this  subpart  If  the 
PMPU  is  subject  to  another  subpart  of 
40  CFR  part  63,  it  is  not  an  affected 
source  for  the  purposes  of  this  subpart. 

(ii)  If  a  process  unit  meets  the  criteria 
of  paragraph  (e)(4)(i)  of  this  section,  the 
owner  or  operator  shall  notify  the 
Administrator  within  6  months  of 
making  this  determination.  The  PMPU, 
as  the  entire  affected  source  or  part  of 
an  affected  source,  shall  be  in 
compliance  with  the  provisions  of  tbi* 
rule  within  3  years  from  the  date  of  such 
notification. 

(5)  Once  the  primary  product  of  a 
process  unit  has  been  determined  to  be 
a  polyether  polyol  product,  the  owner  or 
operator  of  the  affected  source  shall 
comply  with  the  provisions  of  this 
subpart,  as  specified  in  either  paragraph 
(e)(5)(i)  or  (e)(5)(ii)  of  this  section, 
except  as  specified  in  paragraph 
(e)(5)(iii)  of  this  section. 

(i)  Each  owner  or  operator  shall 
determine  the  applicability  of  the 
provisions  for  each  emission  point  that 
is  part  of  that  flexible  operation  unit 
based  on  emission  point  characteristics 
when  a  polyether  polyol  is  being 
manufactiued.  Based  on  this  finding, 
the  owner  or  operator  shall  comply  with 
the  applicable  standards  of  this  subpart 
for  eadi  emission  point,  as  appropriate, 
at  all  fimes,  regardless  of  what  product 
is  being  produced. 

(ii)  Alternatively,  each  owner  or 
operator  shall  determine  the 
applicability  of  the  provisions  of  this 
subpart  to  each  emission  point  that  is 
part  of  the  flexible  operation  unit  based 
on  the  emission  point  characteristics 
when  each  product  produced  by  the 
flexible  operation  unit  is  manu&ctured, 
regardless  of  whetber  the  product  is  a 
polyether  polyol  product  or  not  Based 
on  these  findings,  the  owner  or  operator 
shall  comply  with  the  applicable 
requirements,  as  appropriate,  regardless 
of  what  product  is  being  produced. 

Note:  Under  this  scenario,  it  is  possible 
that  the  group  status,  and  therefore  the 
requirement  to  achieve  emission  reductions, 
for  an  emission  point  may  change  depending 
on  the  product  being  manufactured. 

(iii)  Whenever  a  flexible  operation 
unit  manufactures  a  product  that  meets 
the  criteria  of  paragraph  (b)  of  this 
section  (i.e.,  does  not  use  or 
manufacture  any  organic  HAP),  the 
owner  or  operator  shall  comply  only 
with  either  paragraph  (b)(1)  or  (b)(2)  of 
this  section  to  demonstrate  compliance 
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for  activities  associated  with  the 
manufacture  of  that  product.  This 
subpart  does  not  require  compliance 
with  the  provisions  of  subpart  A  of  this 
part  for  activities  associated  with  the 
manufacture  of  a  product  that  meets  the 
criteria  of  paragraph  (b)  of  this  section. 

(6)  The  determination  of  the  primary 
product  for  a  process  unit,  to  include 
the  determination  of  applicability  of  this 
subpart  to  process  units  that  are 
designed  and  operated  as  flexible 
operation  units,  shall  be  reported  in  the 
Notification  of  Compliance  Status 
required  by  §63. 1439(e)(5)  when  the 
primary  product  is  determined  to  be  a 
polyether  polyol  product.  The 
Notification  of  Compliance  Status  shall 
include  the  information  specified  in 
either  paragraph  (e)(6)(i)  or  (e)(6Kii)  of 
this  section.  If  the  primary  product  is 
determined  to  be  something  other  than 

a  polyether  polyol  product,  the  owner  or 
operator  shall  retain  information,  data, 
and  analysis  used  to  document  the  basis 
for  the  determination  that  the  primary 
product  is  not  a  polyether  polyol 
product. 

(i)  If  the  PMPU  manufactures  only 
polyether  polyol  products, 
identification  of  that  fact. 

(ii)  If  the  PMFU  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
information  specified  in  paragraphs 
(e)(6KuKA)  through  (e)(6)(ii)(C)  of  this 
section,  as  appropriate. 

(A)  Identification  of  polyether  polyols 
as  the  primary  product. 

(B)  Identification  of  the  compliance    . 
option  (either  paragraph  (e)(5){i)  or* 
(eXSMii)  of  this  section),  that  has  been 
selected  by  the  owner  or  operator. 

(7)  To  demonstrate  compliance  with 
the  rule  during  those  periods  when  a 
flexible  operation  unit  that  is  subject  to 
this  subpart  is  producing  a  product  that 
is  not  a  polyether  polyol,  the  owner  or 
operator  shall  comply  with  either 
paragraphs  (e)(7)(i)  and  (e)(7)(ii)  or 
paragraph  (e)(7)(iii)  of  this  section. 

(i)  Establish  parameter  monitoring 
levels  as  specified  in  §  63.1438,  for 
those  applicable  emission  points 
designated  as  Croup  1  (or  emission 
points  subject  to  these  provisions);  and 

(ii)  Submit  the  parameter  monitoring 
levels  developed  under  paragraph 
(e)(7)(i)  of  this  section  and  the  basis  for 
them  in  the  Notification  of  Compliance 
Status  report,  as  specified  in 
§63.fi|39(e)(6):or 

(iii)  Demonstrate  that  the  parameter 
monitoring  levels  established  are  also 
appropriate  for  those  periods  when 
products  other  than  polyether  polyols 
are  being  produced.  Material 
demonstrating  this  finding  shall  be 
submitted  in  the  Notification  of 


Compliance  Status  report  as  specified  in 
§  63.1439(e)(5). 

(f)  Storage  vessel  ownership 
determination.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (f)(1)  through  (f)(7)  of  this 
section  to  determine  to  which  process 
unit  a  storage  vessel  shall  belong. 
Paragraph  (f)(8)  of  this  section  specifies 
when  an  owner  or  operator  is  required 
to  redetermine  to  which  process  unit  a 
storage  vessel  belongs. 

(1)  If  a  storage  vessel  is  already 
subject  to  another  subpart  of  40  CFR 
part  63  on  [insert  date  of  publication  of 
final  rule],  that  storage  vessel  shall 
belong  to  the  process  unit  subject  to  the 
other  subpart  and  none  of  the  other 
provisions  in  this  subpart  shall  apply  to 
that  storage  vessel. 

(2)  If  a  storage  vessel  is  dedicated  to 
a  single  process  unit,  the  storage  vessel 
shall  belong  to  that  process  unit. 

(3)  If  a  storage  vessel  is  shared  among 
process  units,  then  the  storage  vessel 
shall  belong  to  that  process  unit  located 
on  the  same  plant  site  as  the  storage 
vessel  that  has  the  greatest  input  into  or 
output  from  the  storage  vessel  (i.e.,  the 
process  unit  that  has  the  predominant 
use  of  the  storage  vessel.) 

(4)  If  predonunant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  only 
one  of  those  process  units  is  a  PMFU 
subject  to  this  subpart,  the  storage  vessel 
shall  belons  to  that  PMPU. 

(5)  If  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  more 
than  one  of  the  process  units  are  PMPUs 
that  have  different  primary  products 
and  that  are  subject  to  this  subpart,  then 
the  owner  or  operator  shall  assign  the 
storage  vessel  to  any  one  of  the  PMPUs 
sharins  the  storage  vessel. 

(6)  It  the  predominant  use  of  a  storage 
vessel  varies  bom  year  to  year,  then 
predominant  use  shall  be  determined 
based  on  the  utilization  that  occurred 
during  the  year  preceding  [insert  date  of 
publication  of  final  rule]  or  based  on  the 
expected  utilization  for  the  5  yeais 
following  [insert  date  of  publication  of 
final  rule]  for  existing  affected  sources, 
whichever  is  more  representative  of  the 
expected  operations  for  that  storage 
vessel,  and  based  on  the  expected 
utilization  for  the  5  years  aher  initial 
start-up  for  new  affimrted  sources.  The 
determination  of  predominant  use  shall 
be  reported  in  the  Notification  of 
Compliance  Status,  as  required  by 
§63.1439(e)(5)(vi). 

(7)  Where  a  storage  vessel  is  located 
at  a  major  source  that  includes  one  or 
more  process  units  which  place  material 
into,  or  receive  materials  from  the 
storage  vessel,  but  the  storage  vessel  is 


located  in  a  tank  farm  (including  a 
marine  tank  farm),  the  applicability  of 
this  subpart  shall  be  determined 
according  to  the  provisions  in 
paragraphs  (f)(7)(i)  through  (f)(7)(iv}  of 
this  section. 

(i)  The  storage  vessel  may  only  be 
assigned  to  a  process  unit  that  utilizes 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel  for  that 
product  (or  raw  materials,  as 
appropriate).  With  respect  to  any 
process  unit,  an  intervening  storage 
vessel  means  a  storage  vessel  connected 
by  hard-piping  to  both  the  process  imit 
and  to  the  storage  vessel  in  the  tank 
farm  so  that  product  or  raw  material 
entering  or  leaving  the  process  unit 
flows  into  (or  from)  the  intervening 
storage  vessel  and  does  not  flow  direcUy 
into  (or  from)  the  storage  vessel  in  the 
tank  farm. 

(ii)  If  there  is  no  process  unit  at  the 
major  source  that  meets  the  criteria  of 
paragraph  (f)(7)(i)  of  this  section  with 
respect  to  a  storage  vessel,  this  subpart 
does  not  apply  to  the  storage  vessel. 

(iii)  If  there  is  only  one  process  unit 
at  the  major  source  that  meets  the 
criteria  of  paragraph  (f)(7)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
that  process  unit  Applicability  of  this 
subpiart  to  the  storage  vessel  shall  then 
be  determined  according  to  the 
provisions  of  paragraph  (a)  of  this 
section. 

(iv)  If  there  are  two  or  more  process 
units  at  the  major  source  that  meet  the 
criteria  of  paragraph  (f)(7)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
one  of  those  process  units  according  to 
the  provisions  of  paragraphs  (f)(3) 
through  (f)(6)  of  this  section.  The 
predominant  use  shall  be  determined 
among  only  those  process  units  that 
meet  the  criteria  of  paragraph  (fH7)(i)  of 
this  section. 

(8)  If  there  is  a  change  in  the 
utilization  of  the  storage  vessel  that 
could  reasonably  be  expected  to  change 
the  predominant  use,  the  owner  or 
operator  shall  redetermine  to  which 
process  unit  the  storage  vessel  belongs 
by  reperforming  the  procedures 
specified  in  paragraphs  (f)(2)  through 
(f)(7)  of  this  section,  as  appropriate. 

(g)  Changes  or  additions  to  plant  sites. 
The  provisions  of  paragraphs  (g)(1) 
through  (g)(3)  of  this  section  apply  to 
owners  or  operators  that  change  or  add 
to  their  plant  site  or  affected  source. 
Paragraph  (g)(4)  provides  examples  of 
what  are  and  are  not  considered  process 
changes  for  purposes  of  paragraph  (g)  of 
this  section. 

[1)  Adding  a  PMPU  to  a  plant  site. 
The  provisions  of  paragraphs  (g)(l)(i) 
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and  (g)(l)(ii)  of  this  section  apply  to 
owners  or  operators  that  add  PMPUs  to 
a  plant  site. 

(i)  If  one  or  more  PMPU  is  added  to 
a  plant  site,  the  addition  shall  be  a  new 
affected  source  and  shall  be  subject  to 
the  requirements  for  a  new  affected 
source  in  this  subpart  upon  initial  start- 
up or  by  [insert  date  of  publication  of 
final  rule],  whichever  is  later,  if  the 
addition  meets  the  criteria  specified  in 
paragraphs  (g)(l)(i)(A)  and  (g)(l)(i)(B) 
and  either  (g)(l)(i)(C)  or  (g)(l)(i)(D)  of 
this  section: 

(A)  It  is  an  addition  that  meets  the 
definition  of  construction  in  §63.2  of 
subpart  A; 

(B)  Such  construction  commenced 
after  September  4, 1997;  and 

(C)  The  addition  has  the  potential  to 
emit  10  tons  per  year  or  more  of  any 
organic  HAP  or  25  tons  per  year  or  more 
of  any  combination  of  organic  HAP,  and 
a  polyether  polyol  is  the  primary 
product  of  the  addition  and  polyether 
polyols  are  currenUy  produced  at  the 
plant  site  as  the  primary  product  of  an 
afiiscted  source;  or 

P)  A  polyether  polyol  is  not  currently 
produced  at  the  plant  site  as  the  primary 
product  of  an  affected  source,  and  the 
plant  site  meets,  or  after  the  addition  is 
constructed  will  meet,  the  definition  of 
a  major  source  in  §  63.2  of  subpart  A. 

(ii)  If  a  PMPU  is  added  to  a  plant  site, 
the  addition  shall  be  subject  to  the 
requirements  for  an  existing  affected 
source  in  this  subpart  upon  initial  start- 
up or  by  3  years  after  [insert  date  of 
publication  of  final  rule],  whichever  is  - 
later,  if  the  addition  does  not  meet  the 
criteria  specified  in  paragraph  (g)(l)(i]  of 
this  section  and  the  plant  site  meets,  or 
after  the  addition  is  completed  will 
meet,  the  definition  of  major  source. 

(2)  Adding  emission  points  or  making 
process  changes  to  existing  affe^d 
sources.  The  provisions  of  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section 
apply  to  owners  or  operatora  that  add 
emission  points  or  make  process 
changes  to  an  existing  affected  source. 

(i)  If  any  process  change  is  made  or 
emission  point  is  added  to  an  existing 
affected  source,  the  entire  affected 
source  shall  be  a  new  affected  source 
and  shall  be  subject  to  the  requirements 
for  a  new  affectpd  source  in  this  subpart 
upon  initial  start-up  or  by  [insert  date  of 
publication  of  final  rule],  whichever  is 
later,  if  the  process  change  or  addition 
meets  the  criteria  specified  in 
paragraphs  (g)(2)(i)(A)  through 
(g)(2)(i)(B)  of  this  section: 

(A)  It  is  a  process  change  or  addition 
that  meets  the  definition  of 
reconstruction  in  §  63.2  of- subpart  A; 
and 


(B)  Such  reconstruction  commenced 
after  September  4, 1997. 

(ii)  If  any  process  change  is  made  or 
emission  point  is  added  to  an  existing 
affected  source,  and  the  process  change 
or  addition  does  not  meet  the  criteria 
specified  in  paragraphs  (g)(2)(i)(A)  and 
(g)(2)(i)(B)  of  this  section,  the  resulting 
emission  point(s)  shall  be  subject  to  the 
requirements  for  an  existing  affected 
soiuce  in  this  subpart  The  resulting 
emission  point(s)  shall  be  in  compliance 
upon  initial  start-up  or  by  3  years  after 
[insert  date  of  publication  of  final  rule], 
whichever  is  later. 

(3)  Existing  affected  source 
requirements  for  Group  2  emission 
points  that  become  Group  1  emission 
points.  If  a  process  change  or  addition 
that  does  not  meet  the  criteria  in 
paragraph  (g)(l)(i)  or  (g)(2)(i)  of  this 
section  is  made  to  an  existing  plant  site 
or  existing  affected  source,  and  the 
change  causes  a  Croup  2  emission  point 
to  become  a  Group  1  emission  point,  for 
that  emission  point  the  owner  or 
operator  shall  comply  with  the 
requirements  of  this  subpart  for  existing 
Group  1  emission  points.  Compliance 
shall  be  achieved  as  expeditiously  as 
practical,  but  in  no  event  later  than  3 
years  after  the  emission  point  becomes 
a  Group  1  emission  point. 

(4)  Determining  what  are  and  are  not 
process  changes.  For  purposes  of 
paragraph  (g)  of  this  section,  examples 
of  process  changes  include,  but  are  not 
limited  to,  additions  in  process 
equipment  resulting  in  changes  in 
production  capacity,  production  of  a 
product  outside  the  scope  of  the 
compliance  demonstration,  or  whenever 
there  is  a  replacement,  removal,  or 
addition  of  recovery  equipment  For 
piuposes  of  paragraph  (g)  of  this  section, 
process  changes  do  not  include:  Process 
upsets,  unintentional  temporary  process 
changes,  and  changes  that  are  within  the 
equipment  configuration  and  operating 
conditions  dociunented  in  the 
Notification  of  Compliance  Status  report 
required  by  §  63.1439(e)(5). 

(n)  Applicability  of  this  subpart 
except  during  periods  of  start-up. 
shutdown,  malfunction,  or  non- 
operation.  Paragraphs  (h)(1)  through 
(h)(3)  of  this  section  shall  be  followed 
diuing  periods  of  start-up,  shutdown, 
malfunction,  and  non-operation  of  the 
affected  source  or  any  part  thereof. 

(1)  The  provisions  set  forth  in  this 
subpart  and  the  provisions  referred  to  in 
this  subpart  shall  apply  at  all  times 
except  during  periods  of  non-operation 
of  the  affected  source  (or  specific 
portion  thereof)  resulting  in  cessation  of 
the  emissions  to  which  this  subpart 
applies,  or  periods  of  start-up  or 
shutdown,  malfunction.  However,  if  a 


start-up,  shutdown,  malfunction,  or 
period  of  non-operation  of  one  portion 
of  an  affected  source  does  not  affect  the 
ability  of  a  particular  emission  point  to 
comply  with  the  specific  provisions  to 
which  it  is  subject,  then  that  emission 
point  shall  still  be  required  to  comply 
with  the  applicable  provisions  of  this 
subpart  during  the  start-up,  shutdown, 
malfunction,  or  period  of  non-operation. 
For  example,  the  degassing  of  a  storage 
vessel  would  not  affect  the  ability  of  a 
process  vent  to  meet  the  requirements  of 
§§63.1425  through  63.1430. 

(2)  The  owner  or  operator  shall  not 
shut  down  items  of  equipment  that  are 
required  or  utilized  for  compliance  with 
this  subpart  during  times  when 
emissions  (or,  where  applicable, 
wastewater  streams  or  residuals)  are 
being  routed  to  such  items  of  equipment 
if  the  shutdown  would  contravene 
requirements  applicable  to  such  items  of 
equipment  This  paragraph  does  not 
apply  if  the  item  of  equipment  is 
malfunctioning,  or  if  the  owner  or 
operator  must  shut  down  the  equipment 
to  avoid  damage  due  to  a 
contemporaneous  start-up,  shutdown,  or 
malfunction  of  the  affected  source  or 
portion  thereof. 

(3)  During  start-ups,  shutdowns,  and 
malfunctions  when  the  requirements  of 
this  subpart  do  not  apply  pursuant  to 
paragraphs  (h)(1)  through  (h)(3)  of  this 
section,  the  owner  or  operator  shall 
implement,  to  the  extent  reasonably 
available,  measures  to  prevent  or 
minimize  excess  emissions.  For 
purposes  of  this  para^aph,  the  term 
"excess  emissions"  means  emissions  in 
excess  of  those  that  would  have 
occurred  if  there  were  no  start-up, 
shutdown,  or  malfunction  and  the 
owner  or  operator  complied  with  the 
relevant  provisions  of  this  subpart.  The 
measures  to  be  taken  shall  be  identified 
in  the  applicable  start-up,  shutdown, 
and  malfunction  plan,  and  may  include, 
but  are  not  limited  to,  air  pollution 
control  technologies,  recovery 
technologies,  work  practices,  pollution 
prevention,  monitoring,  and/or  changes 
in  the  manner  of  operation  of  the 
affected  source.  Back-up  control 
techniques  are  not  required,  but  may  be 
used  if  available. 

163.1421    Delagation  of  authority 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(1)  of  the  Act  the  authorities 
contained  in  paragrapli  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
SUte. 

(b)  Authorities  which  will  not  be 
delegated  to  the  States:  The  permission 
to  use  an  alternative  means  of  emission 
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limitation,  bom  §  63.6(g)  of  subpart  A, 
and  the  authority  of  §63.177  of  subpart 
H. 

S  63.1422    Compliance  schadule  and 
relationship  to  existing  appiicabie  rules. 
(aj  Affected  sources  are  required  to 
achieve  compliance  on  or  before  the 
dates  specified  in  paragrap>hs  (b) 
through  (d)  of  this  section.  Paragraph  (e) 
of  this  section  provides  information  on 
requesting  compliance  extensions. 
Paragraphs  (f)  through  (j)  of  this  section 
discuss  the  relationship  of  this  subpart 
to  subpart  A  and  to  other  applicable 
rules.  Where  an  override  of  another 
authority  of  the  Act  is  indicated  in  this 
subpart,  only  compliance  with  the 
provisions  of  this  subpart  is  required. 
Paragraph  (k)  of  this  section  specifies 
the  meaning  of  time  periods. 

(b)  New  affected  sources  that 
commence  construction  or 
reconstruction  after  September  4,  1997 
shall  be  in  compliance  with  this  subpart 
upon  initial  start-up  or  by  (insert  date  of 
publication  of  final  rule] ,  whichever  is 
later,  as  provided  in  §  63.6(b)  of  subpart 
A. 

(c)  Existing  affected  sources  shall  be 
in  compliance  with  this  subpart  (except 
for  §63.1434  for  which  compliance  is 
covered  by  paragraph  (d)  of  this  section) 
no  later  than  3  years  after  (insert  date  of 
publication  of  final  rule],  as  provided  in 
§  63.6(c)  of  subpart  A,  unless  an 
extension  has  been  granted  as  specified 
in  paragraph  (e)  of  this  section. 

(d)  Except  as  provided  for  in 
paragraphs  (d)(1)  through  (d)(5)  of  this 
section,  existing  affected  sources  shall 
be  in  compliance  with  §  63.1434  no  later 
than  [date  6  months  from  date  of 
publk»tion  of  final  rule]  unless  an 
extension  has  been  granted  pursuant  to 
section  112(i)(3)(B)  of  the  Act,  as 
discussed  in  §63. 182(a)(6)  of  subpart  H. 

(1)  Compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  shall 
occur  no  later  than  [date  1  year  from 
date  of  publication  of  final  rule]  for  any 
compressor  meeting  one  or  more  of  the 
criteria  in  paragraphs  (d)(l)(i)  through 
(d)(l)(iv)  of  this  section,  if  the  work  can 
be  accomplished  without  a  process  unit 
shutdown,  as  defined  in  §63.161  of 
subpart  H. 

(i)  The  seal  system  will  be  replaced; 

(ii)  A  barrier  fluid  system  will  be 
installed;  or 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the 
existing  barrier  fluid  system.  . 

(iv)  The  compressor  must  be  modified 
to  permit  connecting  the  compressor  to 
a  closed  vent  system. 

(2)  Compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  shall 
occur  no  later  than  (date  18  months 


from  date  of  publication  of  final  rule), 
for  any  compressor  meeting  all  the 
criteria  in  paragraphs  (d)(2)(i)  through 
(d)(2)(iv)  of  this  section. 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(d)(l)(i)  through  (d)(l)(iv)  of  this 
section; 

(ii)  The  work  can  be  accomplished 
without  a  process  unit  shutdown  as 
defined  in  §63.161  of  subpart  H; 

(iii)  The  additional  time  is  necessary, 
due  to  the  unavailability  of  parts  beyond 
the  control  of  the  owner  or  operator;  and 

(iv)  The  owner  or  operator  submits 
the  request  for  a  compliance  extension 
to  the  appropriate  U.S.  Environmental 
Protection  Agency  (EPA)  Regional 
Office  at  the  addresses  listed  in  §  63.13 
of  subpart  A  no  later  than  45  days  before 
(date  6  months  from  date  of  publication 
of  final  rule).  The  request  for  a 
compliance  extension  shall  contain  the 
information  specified  in 
§63.6(i)(6)(i)(A),  (B),  and  (D)  of  subpart 
A.  Unless  the  EPA  Regional  OfBce 
objects  to  the  request  for  a  compliance 
extension  within  30  days  after  receipt  of 
the  request,  the  request  shall  be  deemed 
approved. 

13)  If  compliance  with  the  compressor 
provisions  of  §63.164  of  subp)art  H 
caruiot  reasonably  be  achieved  without 
a  process  unit  shutdown,  as  defined  in 
§  63.161  of  subpart  H,  the  owner  or 
operator  shall  achieve  compliance  no 
later  than  [date  2  years  after  date  of 
publication  of  final  rule].  The  owner  or 
operator  who  elects  to  use  this  provision 
shall  submit  a  request  for  an  extension 
of  compliance  in  accordance  with  the 
requirements  of  paragraph  (d)(2)(iv)  of 
this  section. 

(4)  Compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  shall 
occiu  not  later  than  (date  3  years  from 
date  of  publication  of  final  rule]  for  any 
compressor  meeting  one  or  more  of  the 
criteria  in  paragraphs  (d)(4)(i)  through 
(d)(4)(iii)  of  this  section.  The  owner  or 
operator  who  elects  to  use  these 
provisions  shall  submit  a  request  for  an 
extension  of  compliance  in  accordance 
with  the  requirements  of  paragraph 
(d)(2)(iv)  of  this  section. 

(i)  Compliance  cannot  be  achieved 
without  replacing  the  compressor; 

(ii)  Compliance  cannot  be  achieved 
without  recasting  the  distance  piece;  or 

(iii)  Design  modifications  are  required 
to  connect  to  a  closed-vent  system. 

(5)  Compliance  with  the  surge  control 
vessel  and  bottoms  receiver  provisions 
of  §  63.170  of  subpart  H  shall  occur  no 
later  than  [date  3  years  from  date  of 
publication  of  final  rule]. 

(e)  Pursuant  to  section  112(i)(3)(B)  of 
the  Act,  an  owner  or  operator  may 
request  an  extension  allowing  the 


existing  affected  source  up  to  1 
additional  year  to  comply  with  section 
112(d)  standards.  For  purposes  of  this 
subpart,  a  request  for  an  extension  shall 
be  submitted  to  the  permitting  authority 
as  part  of  the  operating  permit 
application  or  to  the  Administrator  as  a 
separate  submittal  or  as  part  of  the 
Precompliance  Report.  Requests  for 
extensions  shall  be  submitted  no  later 
than  120  days  prior  to  the  compliance 
dates  specified  in  paragraphs  (b) 
through  (d)  of  this  section,  except  as 
discussed  in  paragraph  (e)(3)  of  this 
section.  The  dates  specified  in  §  63.6(1) 
of  subpart  A  for  submittal  of  requests  for 
extensions  shall  not  apply  to  this 
subpart. 

(1  j  A  request  for  an  extension  of 
compliance  shall  include  the  data 
described  in  §  63.6(i)(6)(i)(A).  (B),  and 
(D)  of  subpart  A. 

(2)  The  requirements  in  §63.6(i)(8) 
through  §  63.6(i)(14)  of  subpart  A  shall 
govern  the  review  and  approval  of 
requests  for  extensions  of  compliance 
with  this  subpart. 

(3)  An  owner  or  operator  may  submit 
a  compliance  extension  request  after  the 
date  specified  in  paragraph  (e)  of  this 
section,  provided  that  the  need  for  the 
compliance  extension  arose  after  that 
date,  and  the  need  arose  due  to 
circumstances  beyond  reasonable 
control  of  the  owner  or  operator.  This 
request  shall  include,  in  addition  to  the 
information  specified  in  paragraph  (e)(1) 
of  this  section,  a  statement  of  the 
reasons  additional  time  is  needed  and 
the  date  when  the  owner  or  operator 
first  learned  of  the  problem. 

(f)  Table  1  of  this  subpart  s{)ecifies  the 
provisions  of  subpart  A  of  this  part  that 
apply  and  those  that  do  not  apply  to 
owners  and  operators  of  affected  sources 
subject  to  this  subpart.  For  the  purposes 
of  this  subpart.  Table  3  of  subpart  F  of 
this  pan  is  not  applicable. 

(g)  Table  2  of  this  subpart  sununarizes 
the  provisions  of  subparts  F,  G,  and  H 
of  this  part  that  apply  and  those  that  do 
not  apply  to  owners  and  operators  of 
affected  sources  subject  to  this  subpart. 

(h)(1)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
63,  subpart  I,  is  required  to  comply  only 
with  the  provisions  of  this  subpart. 

(2)  Sources  stibject  to  40  CFR  part  63, 
subpart  I  that  have  elected  to  comply 
through  a  quality  improvement 
program,  as  speciBed  in  §63.175  or 
§63.176  or  both  of  subpart  H.  may  elect 
to  continue  these  programs  without 
interruption  as  a  means  of  complying 
with  this  subpart.  In  other  words, 
becoming  subject  to  this  subpart  does 
not  restart  or  reset  the  "compliance 


clock"  as  it  relates  to  reduced  burden 
earned  through  a  quality  improvement 
program. 

(i)  After  the  compliance  dates 
specified  in  this  section,  a  storage  vessel 
that  belongs  to  an  affected  source 
subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  Kb  is  required  to  comply 
only  with  the  provisions  of  this  subpart 
After  the  compliance  dates  specified  in 
this  section,  that  storage  vessel  shall  no 
longer  be  subject  to  40  CFR  part  60, 
subpart  Kb. 

(j)  Overlap  with  other  regulations  for 
monitoring,  recordkeeping  or  repotting 
with  respect  to  combustion  devices, 
recovery  devices,  or  recapture  devices. 
After  the  compliance  dates  specified  in 
this  subpart,  if  any  combustion  device, 
recovery  device  or  recapture  device 
subject  to  this  subpart  is  also  subject  to 
monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  part 
264  subpart  AA  or  CC,  the  owner  or 
operator  may  comply  with  either 
paragraph  (j)(l)  or  (j)(2)  of  Uiis  section. 
If,  after  the  compliance  dates  specified 
in  this  subpart,  any  combustion  device, 
recovery  device,  or  recaptiue  device 
subject  to  this  subpart  is  subject  to 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265  subpart 
AA  or  CC,  the  owner  or  operator  may 
comply  with  either  paragraph  (j)(l)  or 
(j)(3)  of  this  section.  If  the  owner  or 
operator  elects  to  comply  with  either 
paragraph  (j)(2)  or  (j)(3)  of  tiiis  section, 
the  owner  or  operator  shall  notify  the 
Administrator  of  this  choice  in  the 
Notification  of  Compliance  Status 
reauired  by  §  63.1439(e)(5). 

(1)  The  owner  or  operator  shall 
comply  with  the  monitoring, 
recordkeeping  and  reporting 
requirements  of  this  subpart 

(2)  The  owner  or  operator  shall 
comply  with  the  monitoring, 
recordkeeping  and  reporting 
requirements  in  40  CFR  part  264,  with 
the  following  exception.  All  excursions, 
as  defined  in  §  63.1438(f]  of  this 
subpart,  shall  be  reported  in  the 
periodic  report.  Compliance  with  this 
paragraph  shall  constitute  compliance 
with  the  monitoring,  recordkeeping  and 
reporting  requirements  of  this  subpart 

(3)  The  owner  or  operator  shall 
comply  with  the  monitoring  and 
recordkeeping  requirements  of  40  CFR 
part  265  subpart  AA  or  CC  and  the 
periodic  reporting  requirements  under 
40  CFR  part  264  subpart  AA  or  CC  that 
would  apply  to  the  device  if  the  facility 
had  final-permitted  status,  with  the 
following  exception.  All  excursions,  as 
defined  in  §  63.1438(f)  of  this  subpart, 
shall  be  reported  in  the  periodic  report. 
Compliance  with  this  paragraph  shall 


constitute  compliance  with  the 
monitoring,  recordkeeping  and 
reporting  requirements  of  this  subpart. 
(k)(l)  Notwithstanding  time  periods 
specified  in  this  subpart  for  completion 
of  required  tasks,  such  time  periods  may 
be  changed  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator,  as  specified  in  subpart  A 
of  this  part  (e.g.,  a  period  could  b^in 
on  the  compliance  date  or  another  date, 
rather  than  on  the  first  day  of  the 
standard  calendar  period).  For  each  time 
period  that  is  changed  by  agreement,  the 
revised  period  shall  renuun  in  effect 
imtil  it  is  changed.  A  new  request  is  not 
necessary  for  each  recurring  period. 

(2)  Where  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  beginning  of  the  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  paragraphs 
(k)(2)(i)  or  (k)(2)(ii)  of  this  section,  as 
appropriate. 

(i)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  occurs,  if  there  remain  at  least 
2  weeks  for  tasks  that  must  be 
performed  monthly,  at  least  1  month  for 
tasks  that  must  be  performed  each 
quarter,  or  at  least  3  months  for  tasks 
that  must  be  performed  annually;  or 

(ii)  In  all  other  cases,  compliance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadline  occurs. 

(3)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  of  multiple  successive 
periods,  an  owner  or  operator  may 
perform  the  required  task  at  any  time 
diuing  the  specified  period,  provided 
that  the  task  is  conducted  at  a 
reasonable  interval  after  completion  of 
the  task  during  the  previous  period. 

163.1423    Definitions. 

(a)  The  following  terms  used  in  this 
subptirt  shall  have  the  meaning  given 
them  in  subparts  A  (§63.2).  F  (§63.101), 
G  (§  63.111).  and  H  (§  63.161)  as 
specified  after  each  term:  • 

Act  (subpart  A) 

Administrator  (subpart  A) 

Automated  monitoring  and  recoiding  system 

(subpart  G) . 
Boiler  (subpart  G) 
Bottoms  receiver  (subpart  H) 
By-product  [subpart  F) 
Car-seal  (subpart  G) 
Closed-vent  system  (subpart  G) 
Combustion  device  (subpart  G) 
Commenced  (subpart  A) 
Compliance  date  (subpart  A) 
Compliance  schedule  (subpart  A) 
Construction  (subpart  A) 
Continuous  monitoring  system  (subpart  A) 


Emission  standard  (subpart  A) 

EPA  (subpart  A) 

Equipment  (subpart  H) 

Equipment  leak  (subpart  H) 

Flow  indicator  (subpart  G) 

Fuel  gas  (subpart  F) 

Fuel  gas  system  (subpart  F) 

Hard-piping  (subpart  G) 

Heat  exchange  system  (subpart  F) 

Impurity  (subpart  F) 

Incinerator  (subpart  G) 

In  organic  hazardous  air  pollutant  (HAP) 

service  (subpart  H) 
Major  source  (subpart  A) 
Malfunction  (subpart  A) 
New  source  (subptart  A) 
Open-end^  valve  or  line  (subpart  H) 
Operating  permit  (subpart  F) 
Organic  monitoring  device  (subpart  G) 
Owner  or  operator  (subpart  A) 
Performance  evaluation  (subpart  A) 
Performance  test  (subpart  A) 
Permitting  authority  (subpart  A) 
Plant  site  (subpart  F) 
Potential  to  emit  (subpart  AJ 
Primary  fuel  (subpart  G) 
Process  heater  (subpart  G) 
Process  unit  shutdown  (subpart  H) 
Process  wastewater  (subpart  F) 
Process  wastewater  stream  (subpart  G) 
Reactor  (subpart  G) 
Recapture  device  (subpart  G) 
Reconstruction  (subpart  A) 
Relief  valve  (subpart  G) 
Research  and  development  facility  (subpart 

F) 
.  Run  (subpart  A) 
Secondaiy  fuel  (subpart  G) 
Sensor  (subpart  H) 
Specific  gravity  monitoring  device  (subpart 

G)  "^ 

Start-up,  shutdown,  and  malfunction  plan 

(subpart  ¥] 
State  (subpart  A) 
Surge  control  vessel  (subpart  H) 
Temperature  monitoring  device  (subpart  G) 
Test  method  (subpart  A) 
Total  resource  effectiveness  index  value 

(subpart  G) 
Treatment  process  (subpart  G) 
Visible  emission  (subpart  A) 

(b)  All  other  terms  used  in  this 
subpart  shall  have  the  meaning  ^ven 
them  in  this  section.  If  a  term  is  defined 
in  a  subpart  referenced  above  and  in 
this  section,  it  shall  have  the  meaning 
given  in  this  section  for  purposes  of  this 
subpart. 

Affected  source  is  defined  in 
§  63.1420(a). 

Annual  average  concentration,  as 
used  in  conjimction  with  the 
wastewater  provisions,  means  the  flow- 
weighted  annual  average  concentration 
and  is  determined  by  the  procedures  in 
§  63.144(b)  of  subpart  G. 

Aimual  average  flow  rate,  as  used  in 
conjunction  with  the  wastewater 
provisions,  is  determined  by  the 
procedures  in  §  63.144(c). 

Batch  cycle  means  the  step  or  steps, 
from  start  to  finish,  that  occur  in  a  batch 
unit  operation. 
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Batch  unit  operation  means  a  unit 
operation  involving  intermittent  or 
discontinuous  feed  into  equipment,  and, 
in  general,  involves  the  emptying  of 
equipment  after  the  batch  cycle  ceases 
and  prior  to  beginning  a  new  batch 
cycle.  Mass,  temperatxire,  concentration 
and  other  properties  of  the  process  may 
vary  with  time.  Addition  of  raw  material 
and  withdrawal  of  product  do  not 
simultaneously  occur  in  a  batch  unit 
operations. 

Catalyst  extraction  means  the  removal 
of  the  catalyst  using  either  solvent  or 
physical  extraction  method. 

Combination  of  process  vents  that  are 
Group  1  means  a  group  of  process  vents 
that  has  a  total  resource  effiectiveness 
index  value,  calculated  according  to 
§63.115  of  subpart  G,  less  than  or  equal 
to  1.0  for  process  vents  from  continuoxis 
unit  operations.  For  process  vents  from 
batch  unit  operations,  the  combination 
of  process  vents  that  are  Croup  1  means 
a  group  of  process  vents  that  has  a  cutoff 
flow  greater  than  the  aimual  average 
flow,  calculated  according  to  §  63.488(b) 
of  subpart  U. 

Combination  of  process  vents  that  are 
Group  2  means  a  group  of  process  vents 
that  has  a  total  resource  effectiveness 
index  value,  calculated  according  to 
§63.115  of  subpart  G,  greater  than  1.0 
for  process  vents  from  continuous  unit 
operations.  For  process  vents  from  batch 
unit  operations,  the  combination  of 
process  vents  that  are  Group  2  streams 
means  a  group  of  process  vents  that  has 
a  cutoff  flow  less  than  the  annual 
average  flow,  calculated  according  to 
§  63.488(b)  of  subpart  U. 

Continuous  record  means 
documentation,  either  in  hard  copy  or 
computer  readable  form,  of  data  values 
measured  at  least  once  during 
approximately  equal  intervals  of  15 
minutes  and  recorded  at  the  frequency 
specified  in  §  63.1439(d). 

Continuous  recorder  is  defined  in 
§63.111,  except  that  when  the 
definition  in  §63.111  reads  "or  records 
15-minute  or  more  frequent  block 
average  values."  the  phrase  "or  records 
1-hour  or  more  frequent  block  average 
values"  shall  apply  for  purposes  of  this 
subpart. 

Continuous  unit  operation  means  a 
unit  operation  where  the  inputs  and 
outputs  flow  continuously.  Continuous 
unit  operations  typically  approach 
steady-state  conditions.  Continuous  unit 
operations  typically  involve  the 
simultaneous  addition  of  raw  material 
and  withdrawal  of  the  product 

Control  technique  means  any 
equipment  or  process  control  used  for 
captiuing,  recovering,  or  oxidizing 
organic  hazardous  air  pollutant  vapors. 
Such  equipment  includes,  but  is  not 


limited  to,  absorbers,  adsorbers,  boilers, 
condensers,  flares,  incinerators,  process 
heaters,  and  scrubbers,  or  any 
combination  thereof.  Process  control 
includes  extended  cookout  (as  defined 
in  this  section).  Condensers  operating  as 
reflux  condensers  that  are  necessary  for 
processing,  such  as  liquid  level  control, 
temperature  control,  or  distillation 
operation,  shall  be  considered 
inherently  part  of  the  process  and  will 
not  be  considered  control  techniques. 

Day  means  calendar  day  for  the 
purposes  of  this  subpart. 

Emission  point  means  an  individual 
process  vent,  storage  vessel,  wastewater 
stream,  or  equipment  leak. 

Epoxide  means  a  chemical  compound 
consisting  of  a  three-membered  cyclic 
ether.  Only  emissions  of  epoxides  listed 
in  Table  4  (ethylene  oxide  and 
propylene  oxide)  are  regulated  by  the 
provisions  of  this  subpart. 

Existing  affected  source  is  defined  in 
§  63.1420(a)(3). 

Extended  Cookout  means  a  control 
technique  that  reduces  the  amount  of 
unreacted  EO  and/or  FO  (epoxides)  in 
the  reactor.  This  is  accomplished  by 
allowing  the  product  to  react  for  a 
longer  time  period,  thereby  having  less 
unreacted  epoxides  and  reducing 
epoxides  emissions  that  may  have 
otherwise  been  emitted. 

Flexible  operation  unit  means  a 
process  unit  that  manufactiues  different 
chemical  products  in  addition  to 
polyether  polyols  periodically  by 
alternating  raw  materials  or  operating 
conditions.  These  units  are  also  referred 
to  as  campaign  plants  or  blocked 
operations. 

Group  1  storage  vessel  means  a 
storage  vessel  that  meets  the 
applicability  criteria  specified  in  Table 
3  of  this  subpart. 

Group  2  storage  vessel  means  a 
storage  vessel  that  does  not  fall  within 
the  definition  of  a  Group  1  storage 
vessel. 

Group  1  wastewater  stream  means  a 
process  wastewater  stream  at  an  existing 
or  new  affected  source  that  meets  the 
criteria  for  Group  1  status  in  §  63.132(c) 
of  subpart  G,  with  the  exceptions  listed 
in  §63.1433(a)(10)  for  the  purposes  of 
this  subpart  (i.e.,  for  organic  HAP  listed 
on  Table  5  of  this  subpart  only). 

Group  2  wastewater  stream  means  any 
process  wastewater  stream  as  defined  in 
§  63.101  of  subpart  F  at  an  existing 
affected  source  that  does  not  meet  the 
definition  (in  this  section)  of  a  Group  1 
wastewater  stream. 

Initial  start-up  means  the  first  time  a 
new  or  reconstructed  affected  source 
begins  production,  or,  for  equipment 
added  or  changed  as  described  in 
§  63.1420(g),  the  first  time  the 


equipment  is  put  into  operation.  Initial 
start-up  does  not  include  operation 
solely  for  testing  equipment.  Initial 
start-up  does  not  include  subsequent 
start-ups  of  an  affected  source  or  portion 
thereof  following  malfunctions  or 
shutdowns  or  following  changes  in 
product  for  flexible  operation  units. 
Further,  for  purposes  of  §  63.1422, 
initial  start-up  does  not  include 
subsequent  start-ups  of  affected  sources 
or  portions  thereof  following 
malfunctions  or  process  unit 
shutdowns. 

Maintenance  wastewater  is  defined  in 
§  63.101  of  subpart  F,  except  that  the    , 
term  "polyether  polyol  manufacturing 
process  unit"  shall  apply  whenever  the 
term  "chemical  manufacturing  process 
unit"  is  used.  Further,  the  generation  of 
wastewater  from  the  routine  rinsing  or 
washing  of  equipment  between  batch 
cycles  is  not  maintenance  wastewater, 
for  the  purposes  of  this  subpart. 

MoJce  or  modify  the  product  means  to 
produce  the  polyether  polyol  with 
ei>oxides  or  other  cyclic  ethers  with 
compounds  having  one  or  more  reactive 
hydrogens,  and  to  add  any 
preservatives/antioxidants  in  order  to 
mwinMin  the  quality  of  the  finished 
product  before  shipping.  Making  and 
modifying  the  product  for  this 
regulation  does  not  include  grafting, 
polymerizing  the  polyol.  or  modifying  it 
with  compounds  other  than  EO  or  PO. 

Maximum  true  vapor  pressure  is 
defined  in  §  63.1 1 1  of  subpart  G.  except 
that  the  terms  "transfer"  and 
"transferred"  shall  not  apply  for  the 
purposes  of  this  subpart. 

Month  means  either  a  calendar  month 
or  a  repeating  30-day  period. 

New  affected  source  is  defined  in 
§  63.1420(a)(4). 

On-site  or  on  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart  or  required  by  another 
subpart  referenced  by  this  subpart,  a 
location  within  the  plant  site  where  the 
affected  source  is  located.  On-site 
storage  of  records  includes,  but  is  not 
limited  to.  a  location  at  the  affected 
source  or  PMPU  to  which  the  records 
pertain  or  a  location  elsewhere  at  the 
plant  site  where  the  affected  source  is 
located. 

Operating  day  refers  to  the  24-hour 
period  defined  by  the  owner  or  operator 
in  the  Notification  of  Compliance  Status 
required  by  §  63.1439(e)(5).  That  24- 
hour  period  may  be  from  midnight  to 
midnight  or  another  24-hour  period. 
The  operating  day  is  the  24-hour  period 
for  which  daily  average  monitoring 
values  are  determined. 

Organic  hazardous  air  pollutant(s) 
(organic  HAP)  means  one  or  more  of  the 


chemicals  listed  in  Table  4  of  this 
subpart,  or  any  other  chemical  which: 

(1)  Is  knowingly  introduced  into  the 
manufacturing  process  other  than  as  an 
impurity,  or  has  been  or  will  be  reported 
under  any  Federal  or  State  program, 
such  as  EPCRA  section  311-.  312.  or  313 
or  Title  V;  and 

(2)  Is  listed  in  Table  2  of  subpart  F  of 
this  part 

Polyetlier  polyol  means  a  compound 
formed  through  the  polymerization  of 
ethylene  oxide  (EO)  or  propylene  oxide 
(PO)  or  other  cyclic  ethers  with 
compounds  having  one  or  more  reactive 
hydrogens  (i.e..  a  hydrogen  atom 
bonded  to  nitrogen,  oxygen, 
phosphorus,  sulfur,  etc.)  to  form 
polyethers.  This  definition  excludes 
materials  regulated  under  the  HON. 
such  as  glycols  and  glycol  ethers. 

Polyether  polyol  manufacturing 
process  imit  (PMPU)  means  a  collection 
of  equipment  assembled  and  connected 
by  process  pipes  or  ducts,  used  to 
process  raw  materials  and  to 
manufactiue  a  polyether  polyol  product 
as  its  primary  product.  A  polyether 
polyol  process  unit  consists  of  more 
than  one  unit  op>eration.  This  collection 
of  equipment  includes  reactors  and  their 
associated  product  separators  and 
recovery  devices,  distillation  units  and 
their  associated  distillate  receivers  and 
recovery  devices,  other  associated  imit 
operations,  storage  vessels,  surge  control 
vessels,  bottoms  receivers,  product 
transfer  racks,  connected  ducts  and 
piping,  combustion,  recovery,  or 
recapture  devices  or  systems,  and  the 
equipment  (i.e..  all  pumps,  compressors, 
agitators,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems  that  are  associated  with  the 
polyether  polyol  product  process  unit) 
that  are  subject  to  the  equipment  leak 
provisions  as  specified  in  §63.1434. 

Primary  product  is  defined  in  and 
determined  by  the  procedures  specified 
in  §63. 1420(e). 

Process  means  a  logical  grouping  of 
processing  equipment  which 
collectively  function  to  produce  a 
polyether  polyols.  A  process  may 
consist  of  one  or  more  unit  operations. 
For  the  purpose  of  this  subpart,  process 
includes  all  or  a  combination  of 
reaction,  recovery,  separation, 
purification,  or  other  activity,  operation. 
manufactiu«,  or  treatment  which  are 
used  to  produce  a  polyether  polyol. 

Process  condenser  means  a  condenser 
whose  primary  purpose  is  to  recover 
material  as  an  integral  part  of  a  unit 
operation.  The  condenser  must  support 
a  vapor-to-liquid  phase  change  for 
periods  of  source  equipment  operation 


that  are  above  the  boiling  or  bubble 
point  of  substance(s).  Examples  of 
process  condensers  include  distillation 
condensers,  reflux  condensers,  process 
condensers  in  line  prior  to  the  vacuum 
source,  and  process  condensers  used  in 
stripping  or  flashing  operations. 

Process  unit  means  a  collection  of 
equipment  assembled  and  connected  by 
pipes  or  ducts  to  process  raw  materials 
and  to  manufacture  a  product. 

Process  vent  means  a  point  of 
emission  irom  a  unit  operation  having  a 
gaseous  emission  stream.  Unit 
operations  that  may  have  process  vents 
are  condensers,  distillation  imits. 
reactors,  or  other  unit  operations  within 
the  PMPU.  Process  vents  are  points  of 
emission  from  a  unit  operation  having  a 
gaseous  stream  that  is  discharged  to  the 
atmosphere  either  direcUy  or  after 
passing  through  one  or  more  control, 
recovery,  or  recapture  devices.  Process 
vents  exclude  pressiue  relief  valve 
discharges,  gaseous  streams  routed  to  a 
fuel  gas  system(s),  and  leaks  from 
equipment  regulated  imder  §63.1434. 

Product  means  a  compound  or 
material  which  is  manufactured  by  a 
process  unit  By-products,  isolated 
intermediates,  impurities,  wastes,  ^nd 
trace  contaminants  are  not  considered 
products. 

Product  class  means  a  group  of 
polyether  polyols  with  a  similar  curve 
representing  Uie  decline  in  pressure 
versus  time.  All  products  within  a 
product  class  will  have  an  essentially 
similar  pressure  decline  curve,  and 
operate  within  a  given  set  of  operating 
conditions.  These  operating  conditions 
are:  A  minimum  reaction  temperature; 
the  number  of  — OH  groups  in  the 
polyol;  a  minimum  catalyst 
concentration;  the  type  of  catalyst  (e.g., 
self-catalyzed,  base  catalyst,  or  acid 
catalyst);  the  epoxide  ratio,  or  a  range 
for  that  ratio,  and;  the  reaction 
conditions  of  the  system  (e.g..  the  size 
of  the  reactor,  or  the  size  of  the  batch). 
Recovery  device  means  an  individiial 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  hiel  value  (i.e.. 
net  positive  heating  value),  use.  reuse. 
or  for  sale  for  fuel  value,  use,  or  reuse. 
Examples  of  equipment  that  may  be 
recovery  devices  include  absorbers, 
carbon  adsorbers,  condensers  (except 
reflux  condensers,  because  they  are  part 
of  the  reactor  unit  operation),  oil- water 
separators  or  organic-water  separators, 
or  organic  removal  devices  such  as 
decanters,  strippers,  or  thin  film 
evaporation  units.  When  this  subpart 
requires  compliance  with  monitoring, 
recordkeeping,  or  recording 
requirements  of  this  subpart,  recapture 
devices  are  considered  recovery  devices. 


Residual  is  defined  in  §63.111  of 
subpart  G,  except  that  when  the 
definition  in  §  63.111  uses  the  term 
"Table  9  compounds,"  the  term 
"organic  HAP  listed  in  Table  9  of 
subpart  G"  shall  apply,  for  the  purposes 
of  this  subpart. 

Shutdown  means  for  purposes 
including,  but  not  limited  to.  periodic 
maintenance,  replacement  of 
equipment,  or  repair,  the  cessation  of 
operation  of  an  affected  source,  a  PMPU 
within  an  affected  source,  or  a  unit 
operation  within  an  affected  source, 
including  equipment  required  or  used  to 
comply  with  this  subpart,  or  the 
emptying  or  degassing  of  a  storage 
vessel.  Shutdown  does  not  include  the 
normal  periods  between  batch  cycles. 
For  purposes  of  the  wastewater 
provisions,  shutdown  does  not  include 
the  routine  rinsing  or  washing  of 
equipment  between  batch  cycles. 

Start-up  means  the  setting  into 
operation  of  an  affected  source,  a  PMPU 
within  the  affected  source,  or  a  unit 
operation  within  an  affected  source,  or 
equipment  required  or  used  to  comply 
with  this  subpart,  or  a  storage  vessel 
after  emptying  and  degassing.  For  all 
processes,  start-up  includes  initial  start- 
up  and  operation  solely  for  testing 
equipment  Start-up  does  not  include 
the  recharging  of  batch  unit  operations. 
For  continuous  unit  operations,  start-up 
includes  transitional  conditions  due  to 
changes  in  product  for  flexible 
operation  units.  For  batch  unit 
operations,  start-up  does  not  include 
transitional  conditions  due  to  changes 
in  product  for  flexible  operation  units. 

Steady-state  conditions  means  that  all 
variables  (temperatures,  pressures, 
volumes,  flow  rates,  etc.)  in  a  process  do 
not  vary  significanUy  with  time;  minor 
fluctuations  about  constant  mean  values 
can  occur. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  one  or  more  organic  HAP  and 
that  has  been  assigned,  according  to  the 
procedures  in  §  63.1420(f).  to  a  PMPU 
that  is  subject  to  this  subpart  Storage 
vessels  do  not  include: 

(1)  Vessels  permanenUy  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  with  capacities  smaller 
than  38  cubic  meters; 

(4)  Vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP,  or  organic  HAP  as 
impurities  only; 

(5)  Surge  control  vesseb  and  bottoms 
receiver  tanks;  and 
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(6)  Wastewater  storage  tanks. 

Total  organic  compounds  (TOC)  are 
those  compounds,  excluding  methane 
and  ethane,  measured  according  to  the 
procedures  of  Method  18  or  Method' 
25A  of  40  CFR  part  60,  appendix  A. 

Unit  operation  means  one  or  more 
pieces  of  process  equipment  used  to 
make  a  single  change  to  the  physical  or 
chemical  characteristics  of  one  or  more 
process  streams.  Unit  operations 
include,  but  are  not  limited 4o,  reactors, 
distillation  coliunns,  extraction 
coliunns,  absorbers,  decanters, 
condensers,  and  filtration  equipment 

Vent  stream,  as  used  in  reference  to 
process  vents,  means  the  emissions  &om 
a  process  vent. 

Waste  management  unit  is  defined  in 
§63.111,  except  that  when  the 
definition  in  §  63.1 1 1  of  subpart  H  uses 
the  term  "chemical  manufacturing 
process  unit,"  the  term  "PMPU"  shall 
apply  for  the  purposes  of  this  subpart 

Wastewater  means  water  that: 

(1)  Contains  either 

(a)  an  annual  average  concentration  of 
organic  HAP  listed  in  Table  5  of  this 
subpart  of  at  least  5  parts  per  million  by 
weight  and  has  an  annual  average  flow 
rate  of  0.02  liter  per  minute  or  greater 
or 

(b)  an  annual  average  concentration  of 
organic  HAP  listed  on  Table  5  of  this 
subpart  of  at  least  10,000  parts  per 
million  by  weight  at  any  flow  rate,  and 
that 

(2)  is  discarded  horn  a  PMPU  that  is 
part  of  an  afiiacted  source.  Wastewater  is 
process  wastewater  or  maintenance 
wastewater. 

Wastewater  stream  means  a  stream 
that  contains  wastewater  as  defined  in 
this  section. 

Year  means  any  consecutive  12- 
month  period  or  365  rolling  days. 

(c)  Sections  63.1432,  63.1433, 
63.1434,  and  63.1435,  of  this  subpart 
directly  reference  sections  of  subparts  F, 
G,  and  H  of  this  part.  Terms  used  in  the 
referenced  sections  of  subparts  F,  G,  and 
H  of  this  part  shall  have  the  meanings 
given  them  in  those  subparts,  as 
appropriate,  unless  a  term  is  also 
defined  in  paragraph  (b)  of  this  section. 
If  a  term  in  a  referenced  section  is 
defined  in  subpart  F,  G,  or  H  of  this  part 
and  in  paragraph  (b)  of  this  section,  the 
definition  provided  in  paragraph  (b)  of 
this  section  shall  override  the  definition 
of  the  term  in  subpart  F,  G,  or  H  of  this 
part,  for  the  purposes  of  this  subpart. 

§63.1424    Emisaton  standante. 

(a)  Except  as  provided  under 
paragraphs  (b)  through  (d)  of  this 
section,  the  owner  or  operator  of  an 
existing  or  new  afiiected  source  shall 
comply  with  the  provisions  in: 


(1)  Sections  63.1425  through  63.1430 
for  process  vents 

(2)  Section  63.1432  for  storage  vessels; 

(3)  Section  63.1433  for  wastewater 

(4)  Section  63.1434  for  equipment 
leaks; 

(5)  Section  63.1435  for  heat 
exchangers; 

(6)  S^rtion  63.1437  for  additional  test 
methods  and  procedures; 

(7)  Section  63.1438  for  monitoring 
levels  and  excuraions;  and 

(8)  Section  63.1439  for  general 
reporting  and  recordkeeping 
reouirements. 

(t>)  When  emisaions  of  diiSarent  kinds 
(i.e.,  emissions  from  process  vents 
subject  to  §63.1425,  storage  vessels 
subject  to  §63.1432,  process 
wastewater,  and/or  in-process 
equipment  subject  to  §  63.149  of  subpart 
G)  are  combined,  and  at  least  one  of  the 
emission  streams  would  require  control 
according  to  the  applicable  provision  in 
the  absence  of  combination  with  other 
emission  streams,  the  owner  or  operator 
shall  comply  with  the  requirements  of 
either  paragraph  (b)(1)  or  (b)(2)  of  this 
section. 

(1)  Comply  with  the  applicable 
requirements  of  this  subpart  for  each 
kind  of  emission  in  the  stream  as 
specified  in  ptu^graphs  (a)(1)  through 
(a)(6)  of  this  section;  or 

(2)  Comply  with  the  first  set  of 
requirements  identified  in  paragraphs 
(b)(2)(i)  through  (b)(2)(iv)  of  this  section 
which  applies  to  any  individual 
emission  stream  that  is  included  in  the 
combined  stream,  where  either  that 
emission  stream  would  be  classified  as 
requiring  control  in  the  absence  of 
combination  with  other  emission 
streams,  qr  the  owner  chooses  to 
consider  that  emission  stream  to  require 
control  for  the  purposes  of  this 
paragraph.  Compliance  with  the  first 
applicable  set  of  requirements  identified 
in  paragraphs  (b)(2)(i)  through  (b)(2)(iv} 
of  this  section  constitutes  compliance 
with  all  other  requirements  in 
paragraphs  (b)(2)(i)  through  (b)(2)(iv)  of 
this  section  applicable  to  other  types  of 
emissions  in  the  combined  stream. 

(i)  The  requirements  of  this  subpart 
for  process  vents  subject  to  §63.1425 
through  §  63.1430  and  that  require 
controls,  including  applicable 
monitoring,  recordkeeping,  and 
reporting; 

(ii)  The  requirements  of  §  63.119(e)  of 
subpart  G,  as  specified  in  §  63.1432,  for 
control  of  emissions  from  Group  1 
storage  vessels,  including  applicable 
monitoring,  recordkeeping,  and 
reportine; 

(iii)  The  requirements  of  §  63.139  of 
subpart  G.  as  specified  in  §  63.1433,  for 
control  techniques  used  to  control 


emissions  from  waste  management 
units,  including  applicable  monitoring, 
recordkeeping,  and  reporting;  or 

(iv)  The  requirements  of  §  63.139  of 
subpart  G,  as  specified  in  §  63.1433,  for 
closed  vent  systems  tor  control  of 
emissions  from  in-process  equipment 
subject  to  §63.149  of  subpart  G,  as 
specified  in  §  63.1433,  including 
applicable  monitoring,  recordkeeping, 
and  reporting. 

S63.1425    Process Vant Control  ^ 

Requirements. 

(a)  For  each  process  vent  at  an 
affected  source,  the  owner  or  operator 
shall  comply  with  the  provisions  of  this 
section.  Paragraphs  (b).  (c),  and  (d)  of 
this  section  are  applicable  to  affected 
sources  that  produce  polyether  polyol 
products  using  epoxides.  There  are 
three  separate  emission  limitations  for 
process  vents  at  affected  sources  using 
epoxides.  Paragraph  (b)  of  this  section 
contains  emission  limitations  for 
epoxide  emissions;  paragraph  (c)  of  this 
section  contains  limitations  for  organic 
HAP  emissions  resulting  from  the  use  of 
nonepoxide  organic  HAP  (in  addition  to 
epoxides)  to  make  or  modify  the 
polyether  polyol  product;  and  paragraph 
(d)  of  this  section  contains  limitations 
for  emissions  of  organic  HAP  resulting 
from  the  use  of  organic  HAP  in  catalyst 
extraction.  Owners  and  operators  of  all 
affected  sources  using  epoxides  in  the 
production  of  polyether  polyol  products 
are  subject  to  the  requirements  of 
paragraph  (b)  of  this  section.  Owners  or 
operators  are  subject  to  the  requirements 
of  paragraph  (c)  of  this  subpart  only  if 
nonepoxide  organic  HAP  are  used  to 
make  or  modify  the  polyether  polyol 
product.  Similarly,  ownen  or  operaton 
are  subject  to  the  requirements  of 
paragraph  (d)  of  this  section  only  if 
organic  HAP  are  used  in  catalyst 
extraction.  Paragraph  (e)  of  this  section 
provides  an  overview  of  how  other 
sections  of  this  subpart  relate  to 
demonstrating  compliance  with  the 
control  requirements  of  paragraphs  (b), 
(c),  and  (d)  of  this  section.  The  owners 
or  operator  of  an  affected  soiuce  where 
polyether  polyol  products  are  produced 
using  tetrahydrofuran  shall  comply  with 
paragraph  (f)  of  this  section. 

{]b)Requirements  for  epoxide 
emissions.  The  owner  or  operator  of  an 
affected  source  where  polyether  polyol 
products  are  produced  using  epoxides 
shall  reduce  epoxide  emissions  from 
process  vents  from  batch  process  unit 
operations  and  continuous  process  unit 
operations  within  each  PMPU  in 
accordance  with  either  paragraph  (b)(1) 
or  (b)(2)  of  this  section. 

(1)  For  new  affected  sources,  the 
owner  or  operator  shall  comply  with 
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either  paragraph  (b)(l)(i),  (b)(l)(ii)  or 
(b)(l)(iii)  of  this  section. 

(i)  Reduce  the  total  epoxide  emissions 
from  the  sum  total  of  all  process  vents 
by  an  aggregated  99.9  percent; 

(ii)  [Reserved];  or 

(iii)  Maintain  a  PMPU- wide  emission 
Eactor  of  no  greater  than  4.43x10  ~  3 
kilogram  epoxide  emissions  per 
mega^^m  of  product. 
•    (2)  For  existing  affected  sources,  the 
owner  or  operator  shall  comply  with 
either  paragraph  (b)(2)(i),  (b)(2)(ii),  or 
(b)(2)(iii)  of  this  section. 

(i)  Reduce  the  total  epoxide  emissions 
from  the  sum  total  of  all  process  vents 
by  an  aggregated  98  percent; 

(ii)  Maintain  an  outiet  concentration 
of  total  epoxides  after  combustion, 
recapture  or  recovery  devices  of  20 
ppmv  or  less;  or 

(iii)  Maintain  a  PMPU-wide  emission 
&ctor  of  no  greater  than  1.69x10  ~  ^ 
kilogram  epoxide'emissions  per 
mega^am  of  product. 

(c)  Requirements  for  nonepoxide  HAP 
emissions  making  or  modifying  the 
product.  The  owner  or  operator  of  a  new 
or  existing  affected  source  where 
polyether  polyol  products  are  produced 
using  epoxides  shall  determine  the 
group  status  for  the  combination  of 
process  vents  in  each  PMPU  that  are 
associated  with  the  use  of  one  or  more 
nonepoxide  organic  HAP  to  make  or 
modify  the  product  The  group  statxis 
shall  be  determined  using  the 
procedures  in  §  63.1428  (a)  through  (f) 
for  process  vents  from  batch  luiit 
operations  and  §  63.1428(h)  for  process 
vents  from  continuous  unit  operations. 
Depending  on  the  results  of  the  group 
status  determination,  the  owner  or 
operator  shall  comply  with  the 
provisions  of  paragraph  (c)(1).  (c)(2), 
(c)(3),  or  (c)(4)  of  this  section,  as 
applicable.  A  PMPU  that  does  not  use     * 
any  nonepoxide  organic  HAP  to  make  or 
modify  the  polyether  polyol  product  is 
exempt  bom  the  requirements  of  this 
paragraph. 

(1)  Process  vents  firom  batch  unit 
operations — Group  1  requirements.  For 
PMPUs  where  nonepoxide  organic  HAP 
is  used  to  make  or  modify  the  product 
in  batch  unit  operations,  the  owner  or 
operator  shall  reduce  total  nonepoxide 
organic  HAP  emissions  from  the 
combination  of  process  vents  from  batch 
unit  operations  associated  with  making 
or  modifying  the  product  by  an 
aggregated  90  percent  if  the  combination 
of  process  vents  meets  the  Group  1 
criteria  contained  in  §63.1428  of  this 
subpart. 

(2)  Process  vents  from  batch  unit 
operations — Group  2  requirements.  For 
PMPUs  where  nonepoxide  organic  HAP 
is  used  to  make  or  modify  the  product 


in  batch  unit  operations,  and  the 
combination  of  process  vents  from  batch 
unit  operations  associated  with  making 
or  modifying  the  product  meets  the 
Group  2  criteria,  the  owner  or  operator 
shall  comply  with  the  provisions  of 
§63.1428^)  of  this  subpart.  No  other 
control  requirements  apply  to  these 
process  vents. 

(3)  Process  vents  from  continuous  unit 
operations — Group  1  requirements.  For 
PMPUs  where  nonepoxide  organic  HAP 
is  used  to  make  or  modify  the  product 
in  continuous  unit  operations,  the 
owner  or  operator  shall  reduce  total 
nonepoxide  organic  HAP  emissions 
from  the  combination  of  process  vents 
from  continuous  unit  operations  that 
make  or  modify  tbe  product  by  an 
aggregated  98  percent,  if  the 
combination  of  process  vents  meets  the 
Group  1  criteria  contained  in  §  63.1428 
of  this  subpart. 

(4)  Process  vents  from  continuous  unit 
operations — Group  2  requirements.  For 
PMPUs  where  nonepoxide  organic  HAP 
is  used  to  make  or  modify  the  product 
in  continuous  unit  operations,  and  the 
combination  of  process  vents  from 
continuous  unit  operations  that  make  or 
modify  the  product  meets  the  Group  2 
criteria,  the  owner  or  operator  shall 
comply  with  paragraphs  {c)(4)(i)  or 
(c)(4)(ii)  of  this  section,  as  applicable. 
No  control  requirements  apply  to  these 
Group  2  process  vents. 

(i)  If  the  TRE  for  the  combination  of 
process  vents  is  greater  than  1.0  but  less 
than  4.0,  the  owner  or  operator  shall 
comply  with  the  monitoring  provisions 
in  §63.1429,  the  recordkeeping 
provisions  in  §  63.1430(d)  and  the 
provisions  in  §63. 1428(h)(4). 

(ii)  If  the  TRE  for  the  combination  of 
process  vents  is  greater  than  4.0,  the 
owner  or  operator  shall  comply  with  the 
provisions  in  §  63.1428(h)(2). 

(d)  Requirements  for  nonepoxide 
organic  HAP  emissions  from  catalyst 
extraction.  The  owner  or  operator  of  a 
new  or  existing  affected  source  where 
polyether  polyol  products  are  produced 
using  epoxide  compounds  shall  reduce 
emissions  of  nonepoxide  organic  HAP 
from  the  sum  total  of  all  process  vents 
associated  with  catalyst  extraction  by  an 
aggregated  90  percent  for  each  PMPU.  A 
PMPU  that  does  not  use  any  nonepoxide 
organic  HAP  in  catalyst  extraction  is 
exempt  from  the  requirements  of  this 
paragraph. 

(e)  This  paragraph  describes  how 
§§63.1426  through  63.1431  of  this 
subpart  shall  be  used  with  the  control 
requirements  specified  in  (b),  (c),  and 
(d)  of  this  section. 

(1)  Compliance  with  requirements  for 
epoxide  emissions,  (i)  U  an  owner  or 
operator  chooses  to  comply  with  the 


control  efficiency  provisions  in 
paragraph  (b)(l)(i)  or  (b)(2)(i)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  Cb)(l)(i)  or  (b)(2)(i)  of  this     , 
section  by  determining  the  epoxide 
emissions  before  and  after  control. 

(A)  If  extended  cookout  is  not  being 
used  as  a  control  technique  to  reduce 
epoxide  emissions,  control  efficiency 
shall  be  determined  in  accordance  with 
§63.1426  of  this  subpart.  After  the 
initial  determination  of  compliance, 
monitoring  of  combustion,  recovery,  or 
recapture  device  performance  shall  be 
conducted  in  accordance  with  §  63.1429 
of  this  subpart. 

(B)  If  extended  cookout  is  being  used 
as  a  control  technique  to  reduce  epoxide 
emissions,  imcontrolled  and  controlled 
emissions  and  control  efficiency  shall 
be  determined  in  accordance  with 

§  63.1427  of  this  subpart.  After  the 
initial  determination  of  compliance, 
monitoring  of  the  use  of  extended 
cookout  shall  be  conducted  in 
accordance  with  the  requirements  of 
§  63.1427(h)  of  this  subpart. 

(ii)  If  an  owner  or  operator  chooses  to 
comply  with  the  ouUet  concentration 
provision  in  paragraph  (b)(2)(ii)  of  this 
section,  the  owner  or  operator  shall 
determine  the  outiet  concentration  in 
accordance  with  §63.1427  of  this 
subpart.  After  the  initial  determination 
of  compliance,  monitoring  of 
combustion,  recovery,  or  recapture 
device  performance  or  outiet 
concentration  shall  be  conducted  in 
accordance  with  §  63.1429  of  this 
subpart. 

(iii)  U  an  owner  or  operator  chooses 
to  comply  with  the  emission  factor 
limitation  provisions  in  paragraph 
(b)(l)(iii)  or  (b)(2)(iii)  of  this  section,  the 
owner  or  operator  shall  develop  an 
epoxide  annual  emissions  plan,  as 
specified  in  §63.1431  of  this  subpart 
The  owner  or  operator  shall 
demonstrate  compliance  with  this  plan 
and  monitor  process  and/ or  combustion, 
recovery,  or  recapture  device 
parameters,  in  accordance  with 
§  63.1431(c).  (d).  (e),  and  (f),  as 
appropriate. 

12)  Compliance  with  requirements  for 
nonepoxide  organic  HAP  emissions 
from  making  or  modifying  the  product 
The  owner  or  operator  shall  comply 
with  the  provisions  of  paragraph  (c)  of 
this  section  in  accordance  with 
paragraph  (e)(2)(i)  of  this  section,  and 
with  either  paragraph  (e)(2)(ii)  or 
(e)(2)(iii)  of  this  section. 

(i)  For  each  PMPU,  determine  if  the 
combination  process  vents  from  unit 
operations  that  are  associated  with  the 
use  of  a  nonepoxide  organic  HAP  to 
make  or  modify  the  product  meet  the 
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Group  1  criteria  provided  in 

§  63.1428(a)  for  the  combination  of 

process  vents  from  batch  unit  operations 

or  §63. 1428(b)  for  the  combination  of 

process  vents  from  continuous  unit 

operations. 

(ii)  For  combinations  of  process  vents 
that  are  Group  1,  demonstrate 
compliance  with  paragraph  (c)(1)  or 
(c)(2)  of  this  section  by  complying  with 
the  performance  test  requirements 
contained  in  §  63.1426.  After  the  initial 
determination  of  compliance, 
compliance  shall  be  demonstrated  by 
monitoring  of  combustion,  recovery,  or 
recapture  device  performance,  in 
accordance  with  §  63.1429. 

(iii)  For  combination  of  process  vents 
that  are  Group  2,  comply  with  the' 
monitoring  requirements  in  §63.1429. 

(f)  Requirements  for  process  vents  at 
PMPUs  that  produce  polyether  polyol 
products  using  tetrahydrofuran.  For 
each  process  vent  in  a  PKQ>U  that  uses 
tetrahydrofuran  (THF)  to  produce  one  or 
more  polyether  polyol  products  that  is, 
or  is  part  of,  an  affected  source  the 
owner  or  operator  shall  comply  with  the 
requirements  of  §§63.113  through 
63.118  of  subpart  G,  except  as  provided 
for  in  paragraphs  (0(1)  through  (f)(10)  of 
this  section. 

(1)  When  Discember  31, 1992  (i.e.,  the 
proposal  date  for  subpart  G)  is  referred 
to  in  §63.113  of  subpart  G,  it  shall  be 
replaced  with  September  4,  1997  for  the 
purposes  of  this  subpart. 

(2)  When  §§  63.151(f),  alternative 
monitoring  parameters,  and  63.152(e), 
submission  of  an  operating  permit,  of 
subpart  G  are  referred  to  in  §§  63.114(c) 
and  63.1 17(e)  of  subpart  G,  §  63.1439(f). 
alternative  monitoring  parameters,  and 
§  63.1439(e)(8),  submission  of*  an 
operating  permit,  respectively,  shall 
apply  for  the  purposes  of  this  subpart. 

(3)  When  the  ^fotification  of 
Compliance  Status  requirements 
contained  in  §63.1520))  of  subpart  G  are 
referred  to  in  §§63.114,  63.117,  and 
63.118  of  subpart  G,  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.1439(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(4)  W^en  the  Periodic  Report 
requirements  contained  in  §  63.152(c)  of 
subiiart  G  are  refierred  to  in  §§  63.1 17 
and  63.118  of  subpart  G,  the  Periodic 
Report  requirements  contained  in 

§  63.1439(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(5)  When  the  definition  of  excursion 
in  §  63.152(c)(2)(ii)(A)  of  subpart  G  is 
referred  to  in  §63.1 18(f)(2)  of  subpart  G, 
the  definition  of  exclusion  in 

§  63.1438(f)  shall  apply  for  the  purposes 
of  this  subpart. 

(6)  When  §63. 114(e)  of  subpart  G 
specifies  that  an  owner  or  operator  shall 


submit  the  information  required  in 
§  63.152(b)  of  subpart  G  in  order  to 
establish  the  parameter  monitoring 
range,  the  owner  or  operator  shall 
comply  with  the  provisions  of  §63.1438 
for  establishing  the  parameter 
monitoring  level  and  shall  comply  with 
§63.1439(e)(5)(ii)  or  §  63.1439(e)(8)  for 
the  purposes  of  reporting  information 
related  to  the  establishment  of  the 
parameter  monitoring  level,  for  the 
purposes  of  this  subpart.  Further,  the 
term  "level"  shall  apply  whenever  the 
term  "range"  is  used  in  §§63.114, 
63.117,  and  63.118. 

(7)  When  reports  of  process  changes 
are  required  under  §  63.118(g),  (h),  (i),  or 
(j)  of  subpart  G,  paragraphs  (e)(7)(i) 
through  (e)(7)(iv)  of  this  section  shall 
apply  for  the  purposes  of  this  subpart. 

(i)  For  the  purposes  of  this  subpart, 
whenever  a  process  change,  as  defined 
in  §  63.1 15(e)  of  subpart  G,  is  made  that 
causes  a  Group  2  process  vent  to 
become  a  Group  1  process  vent,  the 
owner  or  op«^tor  shall  submit  a  report 
within  180  days  after  the  process  change 
is  made  or  the  information  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report.  The 
following  information  shall  be 
submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reauired  under  §63.1439(e)(6)(iii)(D)(l). 

(ii)  Whenever  a  process  change,  as 
defined  in  §63.1 15(e)  of  subpart  G,  is 
made  that  causes  a  Group  2  process  vent 
with  a  TRE  greater  than  4.0  to  become 
a  Group  2  process  vent  with  a  TRE  less 
than  4.0,  the  owner  or  operator  shall 
submit  a  report  within  180  days  after 
the  process  change  is  made  or  the 
information  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report.  The  following 
information  shall  be  submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reauired  under  §63.1439(e)(6)(iii)(D)(2). 

(iii)  Whenever  a  process  change,  as 
defined  in  §  63.115(e)  of  subpart  G,  is 
made  that  causes  a  Group  2  process  vent 
with  a  flow  rate  less  than  0.005  standard 
cubic  meter  per  minute  (scmm)  to 
become  a  Group  2  process  vent  with  a 
flow  rate  of  0.005  scmm  or  greater  and 
a  TRE  index  value  less  than  or  equal  to 
4.0,  the  owner  or  operator  shall  submit 
a  report  within  180  days  after  the 
process  change  is  made  or  the 
information  regarding  the  process 
change  !&  known  to  the  owner  or 


operator.  This  report  may  be  included  in 
the  next  Periodic  Report.  The  following 
information  shall  be  submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reauired  under  §  63.1439(e)(6)(iii)(D)(2). 

(iv)  Whenever  a  process  change,  as 
defined  in  §63. 115(e)  of  subpart  G,  is 
made  that  causes  a  Group  2  process  vent  ' 
with  an  organic  HAP  concentration  less 
than  50  parts  per  million  by  volume 
(ppmv)  to  become  a  Group  2  process 
vent  with  an  organic  HAP  concentration 
of  50  ppmv  or  greater  and  a  TRE  index 
value  less  than  or  equal  to  4.0,  the 
ov^ner  or  operator  shall  submit  a  report 
within  180  days  after  the  process  change 
is  made  or  the  information  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report.  The 
following  information  shall  be 
submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
required  under  §63. 1439(e)(6)(iii)(D)(2). 

(8)  When  §63.118  of  subpart  G  refers 
to  §  63.152(f)  of  subpart  G,  the 
recordkeeping  requirements  in 

§  63.1439(d)  shall  apply  for  the 
purposes  of  this  subpart. 

(9)  When  §§63.115  and  63.116  of 
subpart  G  refer  to  Table  2  of  subpart  F, 
the  owner  or  operator  shall  only 
consider  organic  HAP  as  defined  in  this 
subpart. 

(10)  When  the  provisions  of  §63.116 
(c)(3)  and  (c)(4)  of  subpart  G  specify  that 
Method  18,  40  CFR  part  60,  appendix  A 
shall  be  used.  Method  18  or  Method 
25A,  40  CFR  part  60,  appendix  A  may 
be  used  for  the  purposes  of  this  subpart 
The  use  of  Method  25A,  40  CFR  part  60, 
appendix  A  shall  comply  with 
paragraphs  (f)(10)(i)  and  (f)(10)(ii)  of  this 
section. 

(i)  The  organic  HAP  used  as  the  

calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendixA  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(u)  The  use  of  Method  25A,  40  CFR 
part  60.  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

f  63.1426    Process  vent  requirements  for 
detenninlng  organic  HAP  concentration, 
control  efficiency,  and  aggregated  organic 
HAP  emission  reduction  for  a  PIMPU. 

(a)  Use  of  a  flare.  When  a  flare  is  used 
to  comply  with  §63.1425  (bKl)(iii), 
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(b)(2)(i),  (b)(2)(ii),  (b)(2)(ui).  (cKD.  (c)(3). 
or  (d)  of  this  subpart,  the  owner  or 
operator  shall  comply  with  the  flare 
provisions  in  §63.1 1(b)  of  subpart  A. 
and  is  not  required  to  demonstrate  the 
control  efficiency.  In  order  to  use  only 
a  flare  to  comply  virith  §63.1425(b)(l)(i). 
an  owner  or  operator  shall  submit  a 
request  in  accordance  with  §  63.6(g)  of 
subpart  A. 

(b)  Exceptions  to  performance  tests. 
An  owner  or  operator  is  not  required  to 
conduct  a  performance  test  when  a 
combustion,  recovery,  or  recaptxue 
device  specified  in  paragraphs  (b)(1) 
through  (b)(5)  of  this  section  is  used  to 
comply  with  §  63.1425  (b).  (c).  or  (d)  of 
this  subpart. 

(1)  A  boiler  or  process  heater  vi^th  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(2)  A  boiler  or  process  heater  where 
the  process  vent  stream  is  introduced 
with  the  primary  fuel  or  is  used  as  the 
primary  hiel. 

(3)  A  combustion,  recovery,  or 
recapture  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  with  a 
regidation  promulgated  by  the  EPA' and 
the  test  was  conducted  using  the  same 
Methods  specified  in  this  section  and 
either  no  process  changes  have  been 
made  since  the  test,  or  the  owner  or 
operator  can  demonstrate  that  the 
results  of  the  performance  test,  with  or 
without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes. 

(4)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator 

(i)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266.  subpart  H;  or 

(ii)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(5)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264.  subpart  O.  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265, 
subpart  C3. 

(c)  Determination  of  organic  HAP 
concentration  and  control  efficiency. 
Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  an  owner  or 
operator  using  a  combustion,  recovery, 
or  recapture  device  to  comply  with  an 
organic  HAP  percent  reduction 
efficiency  requirement  in  §63.1425. 
(b)(2)(i),  (c)(1),  (c)(3).  or  (d)  an  organic 
HAP  concentration  limitation  in 
§63.1425  (b)(l)(ii)  or  (b)(2)(ii).  or  an 
annual  epoxide  emission  limitation 


§63.1425  (bMlKiii)  or  (b)(2)(iii).  shall 
conduct  a  performance  test  using  the 
procedures  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section.  The  organic  HAP 
concentration  and  percent  reduction 
may  be  measured  as  either  total  organic 
HAP  or  as  TOC  minus  methane  and 
ethane  according  to  the  procedures 
sf>ecified.  When  conducting  testing  in 
accordance  with  this  section,  the  owner 
or  operator  is  only  required  to  measure 
HAP  of  concern  for  the  specific 
requirement  for  which  compliance  is 
being  determined.  For  instance,  to 
determine  compliance  with  the  epoxide 
emission  requirement  of  §  63.1426(b), 
the  owner  or  operator  is  only  required 
to  measiue  epoxide  control  efficiency  or 
outlet  concentration.  * 

(1)  Method  1  or  lA  of  40  CFR  part  60. 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 

(i)  For  determination  of  compliance 
with  a  percent  reduction  of  total 
epoxide  requirement  in  §  63.1425 
(b)(l)(i),  (b)(2)(i),  or  a  percent  reduction 
of  total  organic  HAP  requirement  in 
paragraph  (b)(1).  (b)(3).  or  (c)  of  this 
section,  sampling  sites  shaU  be  located 
at  the  inlet  of  the  combustion,  recovery, 
or  recapture  device  as  specified  in 
paragraphs  (c)(l)(i)(A).  (cXl)(i)(B).  and 
(c}(l)(i)(C)  of  this  section/and  at  the 
outlet  of  the  combustion,  recovery,  or 
recapture  device. 

(A)  For  process  vent  from  continuous 
unit  operations,  the  inlet  sampling  site 
shall  be  determined  in  accordance  with 
either  paragraph  (c)(l)(i)(A)(l)  or 
(cMl)(i)(A)(2)  of  this  section. 

(1)  To  demonstrate  compliance  with 
either  the  provisions  for  epoxide 
emissions  in  §  63.1425(b)  or  the 
provisions  for  organic  HAP  emissions 
from  catalyst  extraction  in  §63. 1425(d), 
the  inlet  sampling  site  shall  be  located 
at  the  exit  bom  the  continuous  unit 
operation  before  any  recovery  devices, 
or 

(2)  To  demonstrate  compliance  with 
the  requirements  for  organic  HAP 
emissions  from  the  use  of  nonepoxide 
organic  HAP  in  making  or  altering  the 
product  in  §  63.1425(c),  \he  inlet 
sampling  site  shall  be  located  after  the 
final  recovery  device. 

(B)  For  process  vents  from  batch  unit 
operations,  the  inlet  sampling  site  shall 
be  located  at  the  exit  bom  the  batch  imit 
operation  before  any  recovery  device. 

(C)  If  a  process  vent  stream  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  selection  of  the 
location  of  the  inlet  sampling  sites  shall 
ensure  the  measurement  of  total  oi^anic 
HAP  or  TCXD  (minus  methane  and 
ethane)  concentrations  in  all  process 


vent  streams  and  primary  and  secondary 
fuels  introduced  into  the  boiler  or 
process  heater. 

(ii)  For  determination  of  compliance 
with  a  parts  per  million  by  volume  total 
organic  HAP  limit  in  §  63.1425  (b)(l)(ii) 
or  (b)(2)(iii),  the  sampling  site  shall  be 
located  at  the  outiet  of  the  combustion, 
recovery,  or  recapture  device. 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2.  2A.  2C, 

or  2D  of  40  CFR  part  60.  appendix  A. 
as  appropriate. 

(3)  To  determine  compliance  wth  a 
parts  per  million  by  volume  total 
organic  HAP  limit  in  §63.1425  (b){l)(u) 
or  (b)(2)(ii),  the  owner  or  operator  shall 
use  Method  18  of  40  CFR  part  60, 
appendix  A  to  measure  either  TOC 
minus  methane  and  ethane  or  total 
organic  HAP  (of  the  HAP  of  concern). 
Alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part,  may  be  used. 
For  combustion  devices,  the  following 
procedures  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration,  corrected  to  3  percent 
oxygen: 

(i)  Test  duration  shall  be  as  specified 
in  paragraphs  (c)(3)(i)(A)  throu^ 
(c)(3)(i)(E)  of  this  section,  as 
appropriate. 

(A)  Testing  of  process  vents  from 
continuous  unit  operations  will  consist 
of  three  1-hour  runs.  Gas  stream 
volumetric  flow  rates  shall  be  measured 
at  approximately  equal  intervals  of 
about  15  minutes  during  each  1-hour 
run.  The  HAP  concentration  shall  be 
determined  frvm  samples  collected  in 
an  integrated  sample  over  the  duration 
of  each  1-hour  test  run,  or  from  grab 
samples  collected  simultaneously  with 
the  flow  rate  measiu^ments  (at 
approximately  equal  intervals  of  about 
15  minutes).  If  an  integrated  sample  is 
collected  for  laboratory  analysis,  the 
sampling  rate  shall  be  adjusted 
proportionally  to  reflect  variations  in 
flow  rate.  For  gas  streams  from 
continuous  unit  operations,  the  organic 
HAP  concentration  or  control  efficiency 
used  to  determine  compliance  shall  be 
the  average  organic  HAP  concentration 
or  control  efficiency  of  the  three  test 
runs. 

(B)  Testing  of  process  vents  from 
batch  unit  operations  shall,  at  a 
minimum,  include  testing  for  the  worst- 
case  episode  or  aggregated  epi5oda8(s) 
in  the  batch  cycle  or  cycles  (in  the  event 
that  equipment  is  manifolded  and 
vented  through  a  common  stack).  Gas 
stream  volumetric  flow  rates  shall  be 
measured  at  15-minute  intervals,  or  at 
least  once  during  the  emission  episode. 
The  HAP  or  TOC  concentration  shall  be 
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determined  from  samples  collected  in 
an  integrated  sample  over  the  duration 
of  the  worst  case  episode(s).  or  from 
grab  samples  collected  simultaneously 
with  the  flow  rate  measurements  (at 
approximately  equal  intervals  of  about 
15  minutes).  lif  an  integrated  sample  is 
collected  for  laboratory  analysis,  the 
sampling  rate  shall  be  adjusted 
proportionally  to  reflect  variations  in 
flow  rate.  The  worst  case  episode  shall 
be  characterized  by  the  criteria 
presented  in  paragraph  (c)(3)(i)(B)(l), 
(c)(3)(i)(B)(2).  or  {c)(3Ki)(B){3)  of  this 
section. 

(1)  The  period  of  a  batch  cycle  or 
combined  cycles  in  which  a  process 
vent  gas  will  contain  at  least  50  percent 
of  the  total  HAP  load  (in  lb)  from  the 
entire  cycle  or  combined  cycles  (if  more 
than  one  cycle  is  vented  ttuough  the 
same  process  vent)  over  a  time  duration 
that  is  sufficient  to  include  all  batch 
cycles  routed  to  the  common  process 
vent.  An  emission  profile  as  described 
in  paragraph  (c)(3)(i)(C)  of  this  section 
shall  be  used  to  identify  the  worst  case 
episode. 

[2]  A  1-hour  period  of  time  in  which 
a  process  vent  from  the  batch  cycle  or 
combination  of  cycles  (if  more  than  one 
cycle  is  vented  through  the  same 
process  vent)  will  contain  the  highest 
HAP  mass  loading  rate,  in  Ib/hr. 
experienced  over  a  time  duration  that  is 
sufficient  to  include  all  batch  cycles 
routed  to  the  common  process  vent.  An 
emission  profile  as  described  in 
paragraph  (c)(3)(i)(C)  of  this  section 
shall  be  used  to  identify  the  worst  case 
episode. 

(5)  If  a  condenser  is  used  to  control 
the  process  vent  stieam(s).  the  worst 
case  emission  episode(s)  shall  represent 
a  1-hour  period  of  time  in  which  a 
process  vent  from  the  batch  cycle  or 
combination  of  cycles  (if  more  than  one 
cycle  is  vented  through  the  same 
process  vent)  will  require  the  maximiun 
heat  removal  capacity,  in  Btu/hr,  to  cool 
the  process  vent  stream  to  a  temperature 
that,  upon  calculation  of  HAP 
concentration,  will  yield  the  required 
removal  efficiency  for  the  entire  cycle. 
The  calculation  of  maximum  heat  load 
shall  be  based  on  the  emission  profile 
described  in  paragraph  (c)(3)(i)(C)  of 
this  section  and  a  concentration  profile 
that  will  allow  calculation  of  sensible 
and  latent  heat  loads. 

(4)  For  the  purposes  of  testing  the 
combustion,  recovery,  or  recapture 
device,  the  worst  case  episode  may  be 
simulated  based  on  the  emissions 
profile  described  in  paragraph 
(c)(3)(iKC)  of  this  section.  A  simulated 
worst  case  episode  must  have  a 
representative  composition,  HAP  load. 


and  duration  that  would  be  predicted 
from  the  emission  profile. 

(C)  For  process  vents  from  batch  unit 
operations,  the  owner  or  operator  may 
choose  to  perform  tests  only  during 
those  periods  of  the  worst-case 
episode(s)  that  the  owner  or  operator 
selects  to  control  as  part  of  achieving 
the  required  emission  reduction.  The 
owner  or  operator  must  develop  an 
emission  profile  for  the  process  vent, 
based  on  either  process  knowledge  or 
test  data  collected,  to  demonstrate  that 
test  periods  are  representative.  The 
emission  profile  must  profile  HAP 
loading  rate  (in  Ib/hr)  versus  time  for  all 
emission  episodes  contributing  to  the 
process  vent  stack  for  a  period  of  time 
that  is  sufficient  to  include  all  batch 
cycles  venting  to  the  stack.  Examples  of 
information  that  could  constitute 
process  knowledge  include  calculations 
based  on  material  balances,  and  process 
stoichiometry.  Previous  test  results  may 
be  used  to  develop  an  emissions  profile, 
provided  the  results  are  still 
representative  of  the  ciurent  process 
vent  stream  conditions. 

(D)  For  testing  of  batch  emission 
episodes  of  duration  greater  than  8 
hours,  the  owner  or  operator  shall 
perform  at  least  8  hours  of  testing.  The 
test  period  must  include  the  period  of 
time  in  which  the  worst  case  emission 
episode(8)  is  predicted  by  the  emission 
profile. 

(E)  For  testing  of  batch  emission 
episodes  of  greater  than  1  hour,  the 
emission  rate  from  a  single  test  run  may 
be  used  to  determine  compliance.  For 
testing  of  episodes  less  than  or  equal  to 
1  hour,  testing  shall  include  three  nuis, 
each  of  a  duration  not  less  than  the 
duration  of  the  worst  case  episode. 

(ii)  The  concentration  of  either  TOC 
(minus  methane  or  ethane)  or  total 
organic  HAP,  of  the  HAP  of  concern, 
stull  be  calculated  according  to 
paragraph  (c)(3)(u)(A)  or  (c)(3)(ii)(B)  of 
this  section. 

(A)  The  TOC  concentration  (Groc)  i» 
the  sum  of  the  concentrations  of  the 
individual  components  and  shall  be 
computed  for  each  run  using  the 
following  equation:  , 


Cji  =  Concentration  of  sample 

components  j  of  saqtple  i,  dry  basis, 

parts  per  million  by  volume, 
n  =  Number  of  components  in  the 

sample. 
X  =  Number  of  samples  in  the  sample 

run. 

(B)  The  total  organic  HAP 
concentration  (Chap)  shall  be  computed 
according  to  equation  1 .  except  that 
only  the  organic  HAP  species  shall  be 
summed. 

(iii)  The  concentration  of  TOC  or  total 
organic  HAP  shall  be  corrected  to  3 
percent  oxygen  if  a  combustion  device 
is  used. 

(A)  i'he  emission  rate  correction 
fector  or  excess  air,  integrated  sampling 
and  analysis  procedures  of  Method  3B 
of  40  CFR  part  60,  appendix  A  shall  be 
used  to  determine  the  oxygen 
concentration  (%02d).  The  samples  shall 
be  taken  during  the  same  time  that  the 
TOC  (minus  methane  or  ethane)  or  total 
organic  HAP  samples  are  taken. 

(B)  The  concentration  corrected  to  3 
percent  oxygen  (Cc)  shall  be  computed 
using-equation  2,  as  follows: 


X 


C-roc  =  t.— [Equation  1] 


Cc=cJ 


17.9 


20.9*OmJ 


[Equation  2] 


Where: 

Croc  =  Concentration  of  TOC  (minus 
methane  and  ethane),  dry  basis, 
parts  per  million  by  volume. 


Where: 

Ce  =  Concentration  of  TOC  or  organic 

HAP  corrected  to  3  percent  oxygen. 

dry  basis,  parts  per  million  by 

volume. 
C„  ^  Concentration  of  TOC  (minus 

methane  and  ethane)  or  organic 

HAP,  dry  basis,  parts  per  million  by 

volume. 
%0m  =  Concentration  of  oxygen,  dry 

basis,  percent  by  voliune. 

(4)  To  determine  compliance  with  a 
percent  reduction  requirement  of 
§63.1425(b)(l)(i),  (b)(2)(i).  (c)(1).  (c)(3}. 
or  (d),  the  owner  or  operator  shall  use 
Method  18  of  40  CFR  part  60,  appendix 
A;  alternatively,  any  other  method  or 
data  that  has  faieen  validated  according 
to  the  applicable  procedures  in  Method 
301  of  appendix  A  of  this  part  may  be 
used.  The  following  procedures  shall  be 
used  to  calculate  percent  reduction 
efficiency: 

(i)  Test  duration  shall  be  as  specified 
in  paragraphs  (c)(3)(i)(A)  through 
(c)(3)(i)(E)  of  this  section,  as 
appropriate. 

(ii)  The  mass  rate  of  either  TOC 
(minus  methane  and  ethane)  or  total 
organic  HAP  of  the  HAP  of  concern  (Hi, 
Eo)  shall  be  computed. 

(A)  The  following  equations  shall  be 
used: 
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Ei=K 


[Equaticm  3] 


-oj^oj  too 


[Equadon  4] 


Eo=K2  IC, 

Where: 

Cy,  Coj  =  Concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  combustion, 
recovery,  or  recapture  device, 
respectively,  dry  basis,  parts  per 
million  by  volume. 

Ei.  Eo  =  Mass  rate  of  TOC  (minus 
methane  and  ethane)  or  total 
organic  HAP  at  the  inlet  and  outlet 
of  the  combustion,  recovery,  or 
recaptiue  device,  respectively,  dry 
basis,  kilogram  p>er  hour. 

Mu'  ^j  =  Molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  combustion, 
recovery,  or  recapture  device, 
respectively,  gram/gram-mole. 

Qi.  Qd  =  Flow  rate  of  gas  stream  at  the 
inlet  and  ouUet  of  the  combustion, 
recovery,  or  recapture  device, 
respectively,  dry  standard  cubic 
meter  prar  minute. 
K2  =  Constant,  2.494  x  10 -« (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standard 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20  <Y]. 

(B)  Where  the  mass  rate  of  TOC  is 
being  calculated,  all  organic  compoimds 
(minus  methane  and  ethane)  measured 
by  Method  18  of  40  CFR  part«0, 
appendix  A  are  summed  using 
equations  3  and  4  in  paragraph 
(c)(4)(ii)(A)  of  this  section. 

(C)  Where  the  mass  rate  of  total 
organic  HAP  is  being  calculated,  only 
the  organic  HAP  species  shall  be 
siunmed  using  equatioiu  3  and  4  in 
paragraph  (c){4)(ii)(A)  of  this  section. 

(iii)  TTie  percent  reduction  in  TOC 
(minus  methane  and  ethane)  or  total 
organic  HAP  shall  be  calculated  using 
equation  5  as  follows: 


R  = 


-E.-Ec 


Ei 


(100) 


[Equadon  5] 


Where: 

R  =  Control  efficiency  of  combustion, 
recovery,  or  recapture  device, 
percent. 

Ei  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  organic  HAP  at 
the  inlet  to  the  combustion, 
recovery,  or  recapture  device  as 
calculated  under  paragraph  (c)(4)(ii) 
of  this  section,  kilograms  TOC  per 


hour  or  kilograms  organic  HAP  per 
hour. 
Eo  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  organic  HAP  at 
the  ouUet  of  the  combustion, 
recovery,  or  recapture  device,  as 
calculated  imder  paragraph  (c)(4)(ii) 
of  this  section,  kilograms  TOC  per 
hour  or  kilograms  organic  HAP  per 
hour. 

(iv)  If  the  process  vent  stream  entering 
a  boiler  or  process  heater  with  a  design 
capacity  less  than  44  megawatts  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel,  the  weight-percent 
reduction  of  total  organic  HAP  or  TOC 
(minus  methane  and  ethane)  across  the 
device  shall  be  determined  by 
comparing  the  TOC  (minus  methane 
and  ethane)  or  total  organic  HAP  in  all 
combusted  process  vent  streams  and 
primary  and  secondary  fuels  with  the 
TOC  (minus  methane  and  ethane)  or 
total  organic  HAP  exiting  the 
combustion  device,  respectively. 

(d)  Determination  of  uncontrolled 
organic  HAP  emissions.  For  each 
process  vent  at  a  PMPU  that  is 
complying  with  §  63.1425  (b)(l)(i), 
{b)(l)(ui).  (b)(2)(i).  (b)(2)(iii),  (c)(1). 
(c)(3).  or  (d)  using  a  combustion, 
recovery,  or  recapture  device,  the  owner 
or  operator  shall  determine  the 
imcontrolled  organic  HAP  emissions  in 
accordance  with  the  provisions  of  this 
paragraph,  with  the  exceptions  noted  in 
paragraph  (d)(1)  of  this  section.  The 
provisions  of  this  paragraph  shall  also 
be  used  to  calculate  imcontrolled 
epoxide  emissions  prior  to  the  onset  of 
an  extended  cook  out  and  uncontrolled 
epoxide  emissions  prior  to  the  end  of 
the  extended  cook  out 

(1)  The  owner  or  operator  is  not 
required  to  determine  uncontrolled 
organic  HAP  emissions  for  process  vents 
in  a  PMPU  if  the  conditions  in 
paragraph  (d)(1)  (i).  (ii),  or  (iii)  of  this 
section  are  met 

(i)  For  PMPUs  where  all  process  vents 
subject  to  the  epoxide  emission 
reduction  requirements  of  §  63.1425(b) 
are  controlled  at  all  times  using  a 
combustion,  recovery,  or  recaptiue 
device,  or  extended  cookout.  the  owner 
or  operator  is  not  required  to  determine 
uncontrolled  epoxide  emissions. 

(ii)  For  PMPUs  where  the 
combination  of  process  vents  associated 
with  the  use  of  nonepoxide  organic  HAP 
to  make  or  modify  a  polyether  polyol 
product  is  subject  to  the  Group  1 
requirements  of  either  §63.1425  (c)(1)  or 
(c)(3).  the  owner  or  operator  is  not 
required  to  determine  uncontrolled 
nonepoxide  organic  HAP  emissions  for 
those  process  vents  if  every  process  vent 
associated  with  the  use  of  nonepoxide 


organic  HAP  to  make  or  modify  the 
polyether  polyol  product  in  the  PMPU 
is  controlled  at  all  times  using  a 
combustion,  recovery,  or  recapture 
device. 

(iii)  For  PMPUs  where  all  process 
vents  associated  with  catalyst  extraction 
that  are  subject  to  the  organic  emission 
reduction  requirements  of  §  63.1425(d) 
are  controlled  at  all  times  using  a 
combustion,  recovery,  or  recapture 
device,  the  owner  or  operator  is  not 
required  to  determine  uncontrolled 
organic  HAP  emissions  for  those  process 
vents. 

(2)  Process  vents  from  batch  unit 
operations.  The  uncontrolled  organic 
HAP  emissions  itoia  an  individual 
batch  C3rcle  for  each  process  vent  from 
a  batch  unit  operation  shall  be 
determined  using  the  procedures  in 
§  63.488  (b)(1)  through  (bK7)  of  subpart 
U.  Uncontrolled  emissions  from  process 
vents  from  batch  unit  operations  shall 
be  determined  at  the  exit  from  the  batch 
imit  operation  before  any  recovery 
device. 

(3)  Process  vents  from  continuous  unit 
operations.  The  uncontrolled  organic 
HAP  emissions  for  each  process  vent 
bom  a  continuous  unit  operation  in  a 
PMPU  shall  be  determined,  at  the 
location  specified  in  paragraph  (d)(3)(i) 
of  this  section,  using  the  procedures  in 
paragraph  (d)(3)(ii)  of  this  section. 

(i)(A)  For  process  vents  subject  to 
either  the  provisions  for  epoxide 
emissions  in  §  63.1425(b)  or  the 
provisions  for  organic  HAP  emissions 
from  catalyst  extraction  in  $  63.1425(d). 
uncontrolled  emissions  shall  be 
determined  at  the  exit  from  the 
continuous  unit  opteration  before  any 
recovery  devices,  or 

(B)  For  process  vents  subject  to  the 
Group  1  requirements  for  process  vents 
associated  vfith  the  use  of  nonepoxide 
organic  HAP  to  make  or  modify  the 
polyether  polyol  product  in 
§  63.1425(c)(3)  of  diis  subpart, 
uncontrolled  nonepoxide  orgaaic  HAP 
emissions  shall  be  determined  after  the 
final  recovery  device. 

(ii)  The  owner  or  operator  shall 
determine  the  hourly  uncontrolled 
organic  HAP  emissions  frtjm  each 
process  vent  from  a  continuous  unit 
operation  in  accordance  with  paragraph 
(c)(4)(ii)  of  this  section,  except  that  the 
emission  rate  shall  be  determined  at  the 
location  specified  in  paragraph  (d)(2)(i) 
of  this  section. 

(e)  Determination  of  Ckganic  HAP 
Emission  Reduction  for  a  PMPU.  (1)  The 
owner  or  operator  shall  determine  the 
organic  HAP  emission  reduction  for 
process  vents  in  a  PMPU  using  Equation 
6.  The  organic  HAP  emission  reduction 
must  be  determined  tot  each  group  of 
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RED 


PMPU 


I(E„«,XRi) 


i=\ 


I(E-.0-I(E-.i) 


*100  [Equation  61 


Where: 

REDpMPu  =  Organic  HAP  emission 
reduction  for  the  group  of  process 
vents  exclusively  subject  to 
§  63.1425  (b).  (c).  or  (d)  of  this 
subpart,  percent 
E««.,  =  Uncontrolled  organic  HAP 

emissions  from  process  vent  i  that 
is  controlled  using  a  combustion, 
recovery,  or  recapture  device,  kg/ 
batch  cycle  for  process  vents  from 
batch  unit  operations,  kg/hr  for 
process  vents  from  continuous  unit 
operations 
n  =  Number  of  process  vents  in  the 
PMPU  that  are  exclusively  subject 
to  §  63. 1425  (b),  (c).  or  (d)  of  this 
subpart  and  that  are  controlled 
using  a  combustion,  recovery,  or 
recapture  device 
Rj  =  Control  efficiency  of  the 

combustion,  recovery,  or  recapture 
device  used  to  control  organic  HAP 
emissions  from  vent  i,  determined 
in  accordance  with  paragraph  (e)(2) 
of  this  section. 
E«K  j  =  Uncontrolled  organic  HAP 
emissions  from  process  vent  j  that 
is  not  controlled  using  a 
combustion,  recovery,  or  recapture 
device,  kg/batch  cycle  for  process 
vents  from  batch  unit  operations, 
kg/hr  for  process  vents  from 
continuous  unit  operations 
m  =  Number  of  process  vents  in  the 
PMPU  that  are  exclusively  subject 
to  §  64.1425  (b),  (c),  or  (d)  of  this 
subpart  and  that  are  not  controlled 
using  a  combustion,  recovery,  or 
recapture  device. 
(2)  The  control  efficiency,  Rj,  shall  be 
assigned  as  specified  below  in 
paragraph  (e)(2)(i)  or  (ii)  of  this  section. 

(i)  If  the  process  vent  is  controlled 
using  a  flare,  or  a  combustion  device 
specified  in  paragraph  (b)(1),  (b)(2), 
(b)(4).  or  (b)(5)  of  this  section  and  a 
performance  test  has  not  been 
conducted,  the  control  efficiency  shall 
be  assumed  to  be  98  percent. 

(ii)  If  the  process  vent  is  controlled 
using  a  combustion,  recovery,  or 
recapture  device  for  which  a 
performance  test  has  been  conducted  in 
accordance  with  the  provisions  of 


paragraph  (c)  of  this  section,  or  for 
whii^  a  performance  test  that  meets  the 
requirements  of  paragraph  (b)(3)  of  this 
section  has  been  previously  performed, 
the  control  efficiency  shall  be  the 
efficiency  determined  by  the 
performance  tasL 

§63.1427  Process  vent  requirements  for 
procetttw  using  extended  cookout  as  an 
epoxide  emission  reduction  device. 

(a)  Owners  or  operators  of  affected 
sources  that  produce  polyether  polyol 
products  using  epoxides,  and  that  are 
using  extended  cookout  (ECO)  as  a 
control  technique  to  reduce  epoxide 
emissions  in  order  to  comply  with 
percent  emission  reduction 
requirements  in  §63.1425(b)(l)(i)  or 
(b)(2)(i)  shall  determine  the  batch  cycle 
percent  epoxide  emission  reduction  for 
each  product  class  in  accordance  with 
the  provisions  of  paragraphs  (b)  through 
(g)  of  this  section.  Owners  or  operators 
shall  also  comply  with  the  testing, 
monitoring,  and  recordkeeping  and 
reporting  requirements  associated  with 
extended  cookout  listed  in  paragraphs 
(h).  (i).  (j),  and  (k)  of  this  section. 

(1)  For  each  product  class,  the  owner 
or  operator  shall  determine  the  batch 
cycle  percent  epoxide  emission 
reduction  for  the  most  difficult  to 
control  product  in  the  product  class, 
where  the  most  difficult  to  control 
product  is  the  polyether  polyol  product 
that  is  manufactured  with  the  slowest 
pressure  decay  curve. 

(2)  The  owner  or  operator  may 
determine  the  batch  cycle  percent 
epoxide  emission  reduction  by  directiy 
measurii^  the  concentration  of  the 
unreacted  epoxide,  or  by  using  process 
knowledge,  reaction  kinetics,  and 
engineering  knowledge.  If  the  owner  or 
operator  elects  to  use  any  method  other 
than  direct  measurement,  the  percent 
reduction  must  be  determined  by  direct 
measurement  for  one  product  for  each 
PMPU  to  verify  the  accuracy  of  the 
estimation  method  selected. 

(b)  Dffine  the  end  of  epoxide  feed. 
The  owner  or  operator  shall  define  the 
end  of  the  epoxide  feed  in  accordance 
with  paragraph  (b)(1)  or  (b)(2)  of  this 
section. 


(1)  The  owner  or  operator  shall 
determine  the  concentration  of  epoxide 
in  the  reactor  liquid  at  the  point  in  time 
when  all  epoxide  has  been  added  to  the 
reactor  and  prior  to  any  venting.  This 
concentration  shall  be  determined  in 
accordance  with  the  procedures  in 
paragraph  (0(1  )(i)  of  this  section. 

(2)lf  the  conditions  in  paragraph 
(b)(2)(i),  (ii).  and  (iii)  of  this  section  are 
met,  the  end  of  the  epoxide  feed  may  be 
defined  by  the  reactor  epoxide  partial 
pressure  at  the  point  in  time  when  all 
epoxide  reactants  have  been  added  to 
the  reactor.  This  reactor  epoxide  partial 
pressure  shall  be  determined  in 
accordance  with  the  procedures  in 
paranaph  (g)  of  this  section. 

(i)No  epoxide  is  emitted  before  the 
end  of  the  ECO,  and 

(ii)  Extended  cookout  is  the  only 
control  technique  to  reduce  epoxide 
emissions,  and 

(iii)  The  owner  or  operator  elects  to 
determine  the  percent  epoxide  emission 
reduction  for  the  ECO  using  reactor 
epoxide  partial  pressure  in  accordance 
with  paragraph  (e)(2)  of  this  section. 

(c)  Define  the  onset  of  the  ECO.  The 
owner  or  operator  shall  calculate  the 
uncontrolled  emissions  for  the  batch 
cycle  by  calculating  the  epoxide 
emissions  prior  to  the  onset  of  the  ECO. 
if  any,  plus  the  epoxide  emissions  at  the 
onset  of  the  ECO.  The  defoult  onset  of 
the  ECO  is  defined  as  the  point  in  time 
when  the  combined  unreacted  epoxide 
concentration  in  the  reactor  liquid  is 
eqiial  to  25  percent  of  the  concentration 
of  epoxides  at  the  end  of  the  epoxide 
feed,  which  was  determined  in 
accordance  with  paragraph  (b)  of  this 
section. 

(1)  The  uncontrolled  epoxide 
emissions  for  the  batch  cycle  shall  be 
determined  using  Equation  7. 

Ecpoii.uncoaifolled  =  (C|iqj)(V|iq.i)(Diiqj)  + 

(Cv.pj)(VviVj)(D»iv4)  +  (E,po».befc«) 

[Equation  7] 

Where: 

EqKn.Mca«iDUad  =  Uncontrolled  epoxide 

emissions  at  the  onset  of  the  ECO, 

kilograms  per  (kg/)batch 
Qiqj  =  Concentration  of  epoxide  in  the 

reactor  liquid  at  the  onset  of  the 
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ECO,  which  is  equal  to  25  percent 
of  the  concentration  of  epoxide  at 
the  end  of  the  epoxide  feed, 
determined  in  accordance  with 
paragraph  (b)(1)  of  this  section, 
weight  percent 
Viiqj  =  Voliune  of  reactor  liquid  at  the 

onset  of  the  ECO,  liters 
Diiqj  =  Density  of  reactor  liquid,  kg/liter 
Cvqtj  =  Concentration  of  epoxide  in  the 
reactor  vai}or  space  at  the  onset  of 
the  ECO,  determined  in  accordance 
with  paragraph  (f)(2)  of  this  section, 
weight  percent 
Vvipj  =  Volume  of  the  reactor  vapor 

space  at  the  onset  of  the  ECO,  liters 
Dv«p.i  =  Vapor  density  of  reactor  vapor 
space  at  the  onset  of  the  ECO,  kg/ 
liter 
Ecpmjieron  =  Epoxide  emissions  that 
occur  prior  to  the  onset  of  the  ECO, 
determined  in  accordance  with  the 
provisions  of  §  63.1426(d), 
kilograms 
(2)  If  the  conditions  in  paragraphs 
(b)(2){i),  (ii),  and  (iii)  of  this  section  are 
met,  the  owner  or  operator  may  define 
the  onset  of  the  ECO  as  the  point  in  time 
when  the  reactor  epoxide  partial 
pressure  equals  25  percent  of  the  reactor 
epoxide  partial  pressure  at  the  end  of 
the  epoxide  feed,  and  is  not  reqtiired  to 


determine  the  uncontrolled  epoxide 
emissions  in  accordance  with  paragraph 
(c)(1)  of  this  section. 

(3)  The  owner  or  operator  may  request 
to  define  the  onset  of  the  ECO 
di£ferenUy  than  described  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  by 
submitting  a  request,  along  with  a 
justification  for  the  alternative 
definition  of  the  onset  of  the  ECO  to  the 
Administrator  in  the  Precompliance 
report. 

(d)  Determine  emissions  at  the  end  of 
the  ECO.  The  owner  or  operator  shall 
calculate  the  epoxide  emissions  at  the 
end  of  the  ECO.  where  the  end  of  the      " 
ECO  is  defined  as  the  point  immediately 
before  the  time  when  \he  reactor 
contents  are  emptied  and/or  the  reactor 
vapor  space  purged  to  the  atmosphere  or 
to  a  combustion,  recovery,  or  recapture 
device. 

(1)  The  epoxide  emissions  at  the  '»nd 
of  the  ECO  shall  be  determined  using 
Equation  8. 

Eepo».ECO  =  (C|iq.r)(V|jqj)(D|jqj)  + 

(a.p.r)(Vv,^f)(Dv.p^) 

(Equation  8] 

Where: 

Eepox.  ECO  =  Epoxide  emissions  at  the 
end  of  the  ECO,  kg 


Ciiq.f  =  Concentration  of  epoxide  in  the 
reactor  liquid  at  the  end  of  the  ECO, 
determined  in  accordance  wit)^ 
paragraph  (f)(1)  of  this  section, " 
weight  percent 
Viiq.f  =  Volume  of  reactor  liquid  at  the 

end  of  the  ECO,  liters 
Diiqj  =  Density  of  reactor  liquid,  kg/liter 
Cvwpj  =  Concentration  of  epoxide  in  the 
reactor  vapor  space  as  it  exits  the 
reactor  at  the  end  of  the  ECO, 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section, 
weight  percent 
Vv^j  =  Volume  of  the  reactor  vap>or 
space  as  it  exits  the  reactor  atthe 
end  of  the  ECO,  liters 
Dv^.r  =  Vapor  density  of  reactor  vapor 
space  at  the  end  of  the  ECO,  kg/litw 
(2)  If  the  conditions  in  paragraph 
(b)(2)(i),  (ii),  and  (iii)  of  this  section  are 
met,  the  owner  or  operator  may 
determine  the  reactor  epoxide  partial 
pressure  at  the  end  of  the  ECO  instead 
of  detennining  the  imcontrolled  epoxide 
emissions  at  the  end  of  the  ECO  in 
accordance  with  paragraph  (d)(1)  of  this 
section.  ,^., 

(e)  (1)  The  owner  or  operator  shall 
determine  the  percent  epoxide  emission 
reduction  for  the  batch  cycle  using 
Equation  9. 


^buchcycle  ~ 


E,.,-(E,,eXR>Man.i)-^(E,.,XR.ddo.j) 
E, 


'e.» 


*100 


[Equation  9] 


Where:  '^ 

RbMckcycie  =  Epoxide  emissiou  reduction 
for  the  batch  cycle,  percent 

Eei  =  Epoxide  emissions  at  the  end  of 
the  ECO  determined  in  accordance 
with  paragraph  (d)(1)  of  this 
section,  kilograms 

Rwtdonj  =  Control  efficiency  of 

combustion,  recovery,  or  recapture 
device  that  is  used  to  control 
epoxide  emissions  after  the  ECO. 
determined  in  accordaiH:e  with  the 
provisions  of  §  63.1426(c),  percent 


Ee^  =  Epoxide  emissions  that  otcui 
before  the  end  of  the  ECO, 
determined  in  accordance  with  the 
provisions  of  §  63.1426(d), 
kilograms 

R«idonj  =  Control  efficiency  of 

combustion,  recovery,  or  recapture 
device  that  is  used  ^o  control 
epoxide  emissions  that  occur  before 
the  end  of  the  ECO,  determined  in 
accordance  with  the  provisions  of 
§  63.1426(c).  percent 


Eb.u  =  Uncontrolled  epoxide  emissions 
determined  in  accordance  with 
paragraph  (c)(1)  of  this  section, 
kilograms 

(2)  If  the  conditions  in  {>aragraphs 
{b)(2)(i).  (ii),  and  (iii)  of  this  section  are 
met,  the  owner  or  operator  may 
determine  the  percent  epoxide  emission 
reduction  for  the  batch  cycle  using 
reactor  epoxide  partial  pressure  and 
Equation  10,  instead  of  using  the 
procedures  in  paragraph  (e)(1)  of  this 
section. 


"DMciKycle  " 


1- 


'^epox.f 


■^epaU 


•KX) 


[Equation  K)] 


Where: 

RbMchcycie  =  Epoxide  emission  reduction 
for  the  batch  cycle,  percent 

Pepoxu  =  Reactor  epoxide  partial  pressure 
at  the  onset  of  the  ECO,  determined 
in  accordance  with  paragraph  (c)(2) 
of  this  section,  mm  Hg 


Pepox.f  =  Reactor  epoxide  partial  pressure 
at  the  end  of  the  ECO,  determined 
in  accordance  with  paragraph  (c)(2) 
of  this  section,  mm  Hg 

(f)  Determination  of  epoxide 
concentrations.  The  owner  or  operator 
shall  determine  the  epoxide 


concentrations  in  accordance  with  the 
procedures  in  this  paragraph. 

(1)  Determination  of  epoxide 
concentration  in  reactor  liquid.  The 
owner  or  operator  shall  determine  the 
concentration  of  epoxide  in  the  reactor 
liquid  using  either  direct  measurement 
in  accordance  with  paragraph  (fKl)(i)  of 
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this  section  or  reaction  kinetics  in 
accordance  with  paragraph  (OClKii)  of 
this  section.  An  owner  or  operator  may 
also  request  to  use  an  alternative 
methodology  in  accordance  with 
paragraph  (f)(l)(iii)  of  this  section. 

(i)  The  owner  or  operator  shall  subi«it 
a  standard  operating  procedure  for 
obtaining  the  liquid  sample,  along  with 
the  test  method  used  to  determine  the 
epoxide  concentration.  This  information 
shall  be  submitted  in  the  precompliance 
report. 

(ii)  Determine  the  epoxide 
concentration  in  the  reactor  liquid  using 
Equatfon  11. 
QiqJ=  Clique-'" 

(Equation  11] 

Note:  This  equation  assumes  a  first  order 
reaction  with  respect  to  epoxide 
concentration. 

Where: 

Ciiq.f  =  Concentration  of  epoxide  in  the 

reactor  liquid  at  the  end  of  the  time 

period,  weight  percent 
Ciiq,i  =  Concentration  of  epoxide  in  the 

reactor  liquid  at  the  beginning  of 

the  time  period,  weight  percent 
k  =  Reaction  rate  constant,  1/hr 
t  =  Time,  ho\irs 

(iii)  If  the  owner/operator  deems  that 
the  methods  listed  in  paragraph  (f)(1)  (i) 
and  (ii)  of  this  section  are  not 
appropriate  for  the  reaction  system  for 
a  PMPU.  then  the  owner/operator  may 
submit  a  request  for  the  use  of  an 
alternative  method. 

(2)  Determination  of  concentration  of 
epoxide  in  the  reactor  vapor  space.  The 
owner  or  operator  shall  determine  the 
concentration  of  epoxide  in  the  reactor 
vapor  space  using  either  direct 
measurement  in  accordance  with 
paragraph  (f)(2)(i)  of  this  section  or  by 
engineering  estimation  in  accordance 
with  paragraph  (f)(2)(ii)  of  this  section. 
An  owner  or  operator  may  also  request 
to  use  an  alternative  methodology  in 
accordance  with  paragraph  (0(2}(iii)  of 
this  section. 

(i)  The  owner  or  operator  shall  take 
two  representative  samples  &om  a  bleed 
valve  off  the  reactor's  process  vent.  The 
owner  or  operator  shall  determine  the 
total  epoxide  concentration  using  40 
CFR  part  69,  Appendix  A,  Method  18. 

(ii)  Determine  the  epoxide 
concentration  in  the  vapor  space  using 
Raoult's  Law  or  another  appropriate 
phase  equilibrium  equation  and  the 
liquid  epoxide  concentration, 
determined  in  accordance  with 
paragraph  (f)(1)  of  this  section. 

(iii)  If  the  owner/operator  deems  that 
the  methods  listed  in  paragraph  (f)(1)  (i) 
and  (ii)  of  this  section  are  not 
appropriate  for  the  reaction  system  for 


a  PMPU.  then  the  owner/operator  may 
submit  a  request  for  the  use  of  an 
alternative  method. 

(g)  Determination  of  pressure.  The 
owner  or  operator  shall  determine  the 
total  pressure  of  the  system  using 
standard  pressure  measurement  devices 
calibrated  in  accordance  with 
manufocturer's  recommendations. 

(h)  ECO  Monitoring  Requirements. 
The  owner  or  operator  using  ECO  shall 
comply  with  the  monitoring 
requirements  of  this  paragraph  to 
demonstrate  continuous  compliance 
with  the  emission  limitation.  Paragraphs 
(h)(1)  through  (h)(3)  of  this  section 
address  monitoring  of  the  extended 
cookout. 

(1)  To  comply  with  the  provisions  of 
this  section,  the  owner  or  operator  shall 
monitor  one  of  the  parameters  listed  in 
paragraphs  (h)(1)  (i)  through  (iii)  of  this 
section,  or  may  utilize  the  provision  in 
paranaph  (h)(l)(iv)  of  this  section. 

(ijTime  from  the  end  of  the  epoxide 
feed; 

(ii)  The  epoxide  partial  pressure  in 
the  reactor;  and 

(iii)  Direct  measurement  of  epoxide 
concentration  in  the  reactor  liquid  at  the 
end  of  the  ECO;  or 

(iv)  An  owner  or  operator  may  submit 
a  request  to  the  Administrator  to 
monitor  a  parameter  other  than  the 
parameters  listed  in  paragraphs  (h)(1)  (i) 
through  (iii)  of  this  section,  as  described 
in  §  63.1439(f). 

(2)  During  the  determination  of  the 
percent  epoxide  emission  reduction  in 
paragraphs  (b)  through  (e)  of  this 
section,  the  owner  or  operator  shall 
establish,  as  a  level  that  must  be 
maintained  during  periods  of  operation, 
one  of  the  parameters  in  p>aragraphs 
(h)(2)(i)  through  (h)(2)(iii)  of  this 
section,  or  may  utilize  the  procedure  in 
paragraph  (hK2)(iv)  of  this  section,  for 
each  product  class. 

(i)  The  time  from  the  end  of  the 
epoxide  feed  to  the  end  of  the  ECO; 

(ii)  The  reactor  epoxide  partial 
pressure  at  the  end  of  the  ECO;  and 

(iii)  The  epoxide  concentration  in  the 
reactor  liquid  at  the  end  of  the  ECO;  or 

(iv)  An  owner  or  operator  may  submit 
a  request  to  the  Administrator  to 
monitor  a  parameter  other  than  the 
parameters  listed  in  paragraphs  (h)(2)  (i) 
through  (iii)  of  this  section,  as  described 
in  §  63.1439(f). 

(3)  For  each  batch  cycle  where  ECO  is 
used  to  reduce  epoxide  emissions,  the 
owner  or  operator  shall  record  the  value 
of  the  monitored  parameter  at  the  end 
of  the  ECO.  This  parameter  is  then 
com[>ared  with  the  level  established  in 
accordance  with  paragraph  (h)(2)  of  this 
section  to  determine  if  an  excursion  has 
occurred.  An  ECO  excursion  is  defined 


as  one  of  the  situations  described  in 
paragraphs  (h)(3)  (i)  through  (v)  of  this 
section. 

(i)  When  the  time  from  the  end  of  the 
epoxide  feed  to  the  end  of  the  ECO  is 
less  than  the  level  established  in 
paragraph  (h)(2)(i)  of  this  section; 

(ii)  When  the  reactor  epoxide  partial 
pressure  at  the  end  of  the  ECO  is  greater 
than  the  level  established  in  paragraph 
(h)(2Uii)  of  this  section; 

(iii)  When  the  epoxide  concentration 
in  the  reactor  liquid  at  the  end  of  the 
ECO  is  greater  than  the  level  established 
in  paragraph  (h)(2)(iii)  of  this  section; 

(iv)  When  the  parameter  is  not 
measured  and  recorded  at  the  end  of  the 
ECO;  or 

(v)  When  the  alternative  monitoring 
parameter  is  outside  the  range 
established  under  §  63.1439(f)  for  proper 
operation  of  the  ECO  as  a  control 
technique. 

(i)  Recordkeeping  requirements.  The 
owner  or  operator  shall  maintain  the 
records  specified  in  this  paragraph. 

(1)  Records  for  each  product  class. 
The  owner  or  operator  shall  maintain 
the  records  specified  in  paragraph  (i)(l) 
(i)  and  (ii)  of  this  section  for  each 
product  class.  The  owner  or  operator 
shall  also  maintain  the  records  related 
to  the  initial  determination  of  the 
percent  epoxide  emission  reduction 
specified  in  paragraph  (i)(l)  (iii)  through 
(x)  of  this  section,  as  applicable,  for 
each  product  class. 

(i)  Operating  conditions  of  the 
product  class,  including 

.-<A)  Pressure  decline  curve 

(B)  Minimiun  reaction  temperature 

(C)  Number  of  -OH  groups  in  the 
catalyst  feed 

(D)  Minimum  catalyst  concentration 

(E)  The  EO/PO  ratio 

(F)  Reaction  conditions,  including  the 
size  of  the  reactor  or  batch 

(ii)  A  listing  of  all  products  in  the 
product  class,  along  with  the 
information  specified  in  paragraph 
(i)(l)(i)  (A)  through  (F)  of  this  section  for 
each  product. 

(iii)  The  concentration  of  epoxide  at 
the  end  of  the  epoxide  feed,  determined 
in  accordance  with  paragraph  (b)(1)  of 
this  section. 

(iv)  The  concentration  of  epoxide  at 
the  end  of  onset  of  the  ECO,  determined 
in  accordance  with  paragraph  (c)  of  this 
section. 

(v)  The  imcontrolled  epoxide 
emissions  at  the  onset  of  the  ECO, 
determined  in  accordance  with 
paragraph  (c)(1)  of  this  section.  The 
records  shall  also  include  all  the 
background  data,  measurements,  and 
assumptions  used  to  calculate  the 
uncontrolled  epoxide  emissions. 
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(vi)  The  epoxide  emissions  at  the  end 
of  the  ECO,  determined  in  accordance 
with  paragraph  (d)(1)  of  this  section. 
The  records  shall  also  include  all  the 
background  data,  measurements,  and 
assumptions  used  to  calculate  the 
epoxide  emissions. 

(vii)  The  percent  epoxide  reduction 
for  the  batch  cycle,  determined  in 
accordance  with  paragraph  (e)(1)  of  this 
section.  The  records  shall  also  include 
all  the  background  data,  measurements, 
and  assumptions  used  to  calculate  the 
percent  reduction. 

(viii)  The  parameter  level,  established 
in  accordance  with  paragraph  (h)(3)  of 
this  section. 

(ix)  If  a  combustion,  recovery,  or 
recapture  device  is  used  to  reduce 
emissions,  the  owner  or  operator  shall 
maintain  the  records  specified  in 
§63.1430  (b)  and  (c). 

(x)  If  epoxide  emissions  occur  before 
the  end  of  the  ECO,  the  owner  or 
operator  shall  maintain  records  of  the 
time  and  duration  of  all  such  emission 
episodes  that  occur  during  the  initial 
demonstration  of  batch  cycle  efficiency. 

(xi)  If  the  conditions  in  paragraphs 
(b)(2)  (i).  and  (ii),  and  (iii)  of  this  section 
are  met,  the  owner  or  operator  is  not 
required  to  mainfain  the  records 
specified  in  paragraphs  (i)(l)  (iii) 
through  (iv)  of  this  section,  but  shall 
maintain  the  records  specified  in 
paragraphs  (i)(l)(xi)  (A).  (B).  and  (C)  of 
this  section. 

(A)  The  reactor  epoxide  partial 
pressure  at  the  following  times, 

(i)  at  end  of  the  epoxide  feed, 
determined  in  accordance  with 
paragraph  (b)(2)  of  this  section, 

(2)  at  the  onset  of  the  ECO, 
established  in  accordance  with 
paragraph  (c)(2)  of  this  section, 

(3)  at  the  end  of  the  ECO.  determined 
in  accordance  with  paragraph  (dK2)  of 
this  section. 

(B)  The  percent  epoxide  reduction  for 
the  batch  cycle,  determined  in 
accordance  with  paragraph  (e)(2)  of  this 
section.  The  records  shall  also  include 
all  the  measiuements  and  assumptions 
used  to  calculate  the  percent  reduction. 

(C)  The  reactor  epoxide  partial 
pressure  at  the  end  of  the  ECO. 

(2)  Continuous  records.  The  owner  or 
operator  shall  maintain  the  records 
specified  in  paragraphs  (i)(2)  (i)  through 
(iv)  of  this  section. 

(i)  For  each  batch  cycle,  the  product 
being  produced  and  the  product  class  to 
which  it  belongs. 

(ii)  For  eachoatch  cycle,  the  owner  or 
operator  shall  record  the  value  of  the 
parameter  monitored  in  accordance 
with  paragraph  (h)(3)  of  this  section. 

(iii)  If  a  combustion,  recovery,  or 
recapture  device  is  used  in  conjimcUon 
Mdth  ECO,  the  owner  or  operator  shall 


record  the  information  specified  in 
§  63.1430(d)  and  comply  with  the 
monitoring  provisions  in  §63.1429  of 
this  subpart. 

(iv)  If  a  combustion,  recovery,  w 
recapture  device  is  used  to  reduce 
emissions,  the  owner  or  operator  shall 
maintain  the  records  specified  in 
§  63.1430(d)  of  this  subpart. 

(v)  If  epoxide  emissions  occur  before 
the  end  of  the  ECO.  the  owner  or 
operator  shall  maintain  records  of  the 
time  and  duration  of  all  such  emission 
episodes. 

(j)  Reporting  requirements.  The  owner 
or  operator  shall  comply  with  the 
reporting  requirements  for  this 
paragraph. 

[1]  Precompliance  report.  The 
information  specified  in  paragraphs 
(j)(l)  (i)  through  (iii)  of  this  section  shall 
be  provided  in  the  Precompliance 
Report,  as  specified  in  §  S3. 1439(e)(4)  of 
this  subpart. 

(i)  A  request  to  define  the  onset  of  the 
ECO  in  a  maimer  different  than 
provided  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section,  as  provided  for  in 
paragraph  (c)(3)  of  this  section. 

(ii)  A  standard  operating  procedure 
for  obtaining  the  reactor  liquid  sample 
and  a  method  that  will  be  used  to 
determine  the  epoxide  concentration  in 
the  liquid,  in  accordance  with 
para^ph  (f)(l)(i)  of  this  section. 

(iii)  A  request  to  monitor  a  parameter 
other  than  those  specified  in  paragraph 
(h)(1)  (i),  (ii),  or  (iii)  of  this  section,  as 
provided  for  in  paragraph  (h)(l)(iv)  of 
this  section. 

(2)  Notification  of  compliance  status 
report.  The  information  specified  in 
paragraphs  {j)(2)  (i)  through  (iv)  of  this 
section  shall  be  provided  in  the 
Notification  of  Compliance  Status 
report,  as  specified  in  §  63.1439(e)(5)  of 
this  subpart. 

(i)  For  each  prtxluct  class,  the 
information  specified  in  paragraphs 
(j)(2)(i)  (A)  through  (C)  of  this  section. 

(A)  The  operating  conditions  of  this 
product  class,  as  specified  in  paragraph 
(i)(l)(i)  of  this  section. 

(B)  A  list  of  all  products  in  the 
product  class. 

(C)  The  percent  epoxide  emission 
reduction,  determined  in  accordance 
with  puagraph  (e)  of  this  section. 

(ii)  The  parameter  for  each  product 
class,  as  determined  in  accordance  with 
paramph  (h)(2)  of  this  section, 

(iii)  If  a  combustion,  recovery,  or 
recapture  device  is  used  to  reduce 
emissions,  the  information  specified  in 
§  63.1430(g)  of  this  subpart 

(iv)  If  epoxide  emissions  occur  before 
the  end  of  the  ECO,  a  listing  of  the  time 
and  duration  of  all  such  emission 
episodes  that  occur  during  the  initial 
demonstration  of  batch  cycle  efficiency. 


(3)  Periodic  reports.  The  hifonnation 
specified  in  paragraphs  (j)(3)  (i)  through 
(iii)  of  this  section  shall  be  provided  in 
the  periodic  report,  as  specified  in 
§  63.1439(e)(6)  of  this  subpart. 

(i)  Reports  of  each  batch  cycle  for 
which  an  ECO  excursion  occtirred.  as 
defined  in  paragraph  (h)(3)  of  this 
section. 

(ii)  Notification  of  each  batch  cycle 
when  the  time  and  duration  of  epoxide 
emissfons  before  the  end  of  the  ECO, 
recorded  in  accordance  with  paragraph 
(i)(2)(iv)  of  this  section,  exceed  the  time 
and'duration  of  the  emission  episodes 
during  the  initial  epoxide  emission 
percentage  reduction  determination,  as 
recorded  in  paragraph  (i)(l)(viii)  of  this 
section. 

(iii)  If  a  combustion,  recovery,  or 
recapture  device  is  used  to  reduce 
emissions,  the  information  specffied  in 
§  63.1430(h)  of  this  subpart 

(k)  New  polyether  polyol  products.  If 
an  owner  or  operator  wishes  to  utilize 
extended  cookout  as  a  control  option  for 
a  polyether  polyol  product  not 
previously  assigned  to  a  product  class 
and  reported  to  the  Agency  in 
accordance  with  either  paragraph 
(j)(2)(i){B),  (k)(l)(ii),  or  (k)(2)(iii)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  (k)  (1)  or  (2)  of  this  section. 
(1)  If  the  operating  conditions  of  the 
new  polyether  polyol  product  are 
consistent  with  the  operating  conditions 
for  an  existing  product  class,  the  owner 
or  operator  shall  comply  with  the 
requirements  in  paragraphs  (kMlHi)  and 
(2)  of  this  section. 

(i)  The  owner  or  operator  shall  update 
the  list  of  products  for  the  product  class 
required  by  paragraph  (i)(l)(ii)  of  this 
section,  and  shell  record  the 
information  in  paragraphs  (i)(lKi)  (A) 
through  (C)  of  this  section  for  the  new 
product, 

(ii)  Within  180  days  of  the  production 
of  the  new  polyether  pralyol  product,  the 
owner  or  operator  shall  submit  a  report 
updating  the  product  list  originally  for 
the  product  class.  This  information  may 
be  submitted  along  with  the  next 
Periodic  Report. 

(2)  If  the  operating  condidons  of  the 
new  polyether  product  do  not  conform 
with  the  operating  characteristics  of  an 
existing  product  class,  the  owner  or 
operator  shall  establish  a  new  product 
class  and  shall  comply  with  provisions 
of  paragraphs  (k)(2)  (i)  through  (iii)  of 
this  section. 

(i)  The  owner  or  operator  shall 
establish  the  batch  cycle  percent 
epoxide  emission  reduction  in 
accordance  with  paragraphs  (b)  through 
(g)  of  this  section  for  die  product  class. 
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(ii)  The  owner  or  operator  shall 
establish  the  records  specified  in 
paragraph  (i){l)  of  this  section  for  the 
product  class, 

(iii)  Within  180  days  of  the 
production  of  the  new  polyether  polyol 
product,  the  owner  or  operator  shall 
submit  a  report  containing  the 
information  specified  in  paragraph 
(j)(2)(i)  and  (ii)  of  this  section. 

(1)  Polyether  polyol  product  changes. 
If  a  change  in  operation,  as  defined  in 
paragraph  (1)(1)  of  this  section,  occurs 
for  a  polyether  polyol  product  that  has 
been  assigned  to  a  product  class  and 
reported  to  the  Agency  in  accordance 
with  either  paragraph  (j)(2)(i)(B), 
(k)(l)(ii).  or  (k)(2Miii)  of  this  section,  the 
owner  or  operator  shall  comply  with  the 
provisions  of  paragraph  (1)  (2)  through 
(3)  of  this  section. 

(1)  A  change  in  operation  for  a 
polyether  polyol  product  is  defined  as  a 
change  in  any  one  of  the  parameters 
listed  in  paragraph  (l)(l)  (fl  through  (ix) 
of  this  section. 

(i)  A  significant  change  in  reaction 

kinetics, 
(ii)  Use  of  a  different  oxide  reactant. 
(iii)  Use  of  a  different  EO/PO  ratio, 
(iv)  A  lower  reaction  temperature, 
(v)  A  lower  catalyst  feed  on  a  mole/ 

mole  fraction  OH  basis, 
(vi)  A  shorter  cookout, 
(vii)  A  lower  reactor  pressure, 
(viii)  A  different  type  of  reaction  (e.g., 

a  self-catalyzed  vs.  catalyzed  reaction), 

or 

(ix)  A  marked  change  in  reaction 
conditions  (e.g.,  a  maricedly  different 
liquid  level). 

(2)  If  the  operating  conditions  of  the 
product  after  the  change  in  operation 
remain  within  the  operation  conditions 
of  the  product  class  to  which  the 
product  was  assigned,  the  owner  or 
operator  shall  only  update  the  records 
specified  in  paragraphs  (i)(l)(i)  (A) 
through  (G)  of  this  section  for  the 
product. 

(3)  If  the  operating  conditions  of  the 
product  after  the  change  in  operation 
are  outside  of  the  operating  conditions 
of  the  product  class  to  which  the 
product  was  assigned,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  paragraph  (g)(3)  (i)  or 
(ii)  of  this  section,  as  appropriate. 

(i)  If  the  new  operating  conditions  of 
the  polyether  polyol  product  are 
consistent  with  the  operating  conditions 
for  another  existing  product  class,  the 
owner  or  operator  shall  comply  with  the 
requirements  in  paragraphs  (l)(3)(i]  (A) 
and  (B)  of  this  section. 

(A)  The  owner  or  operator  shall 
update  the  list  of  products  for  the 
product  class  required  by  paragraph 
(i)(l)(ii)  of  this  section,  and  shall  record 


the  new  information  in  paragraphs 
{i)(l)(i)  (A)  through  (G)  of  this  section 
for  the  product. 

(B)  Within  180  days  of  the  change  in 
operating  conditions  for  the  polyether 
polyol  product,  the  owner  or  operator 
shall  submit  a  report  updating  the 
product  list  originally  for  the  product 
class.  This  information  may  be 
submitted  along  with  the  next  Periodic 
Report. 

(ii)  If  the  new  operating  conditions  of 
the  polyether  product  do  not  conform 
with  the  operating  characteristics  of  an 
existing  product  class,  the  owner  or 
operator  shall  establish  a  new  product 
class  and  shall  comply  with  provisions 
of  paragraphs  (l)(3)(i)  (A)  through  (C)  of 
this  section. 

(A)  The  owner  or  operator  shall 
establish  the  batch  cycle  percent 
epoxide  emission  reduction  in 
accordance  with  (b)  through  (g)  of  this 
section  for  the  product  class. 

(B)  The  owner  or  operator  shall 
establish  the  records  specified  in 
paragraph  (i)(l)  of  this  section  for  the 
product  class. 

(C)  Within  180  days  of  the  change  in 
operating  conditions  for  the  polyether 
polyol  product,  the  owner  or  operator 
shall  submit  a  report  containing  the 
information  specified  in  paragraphs 
())(2)  (i)  and  (ii)  of  this  section. 

163.1428    Process  vent  raqulrements  for 
group  detsrmination  of  PMPUs  using  a 
nonepoxkto  organic  HAP  lo  maiw  or  modify 
tlie  product 

(a)  Process  vents  from  batch  unit 
opemtions.  The  owner  or  operator  shall 
determine,  for  each  PMPU  located  at  an 
affected  source,  the  group  status  of  the 
combination  of  all  process  vents  from 
batch  unit  operations  that  are  associated 
with  the  use  of  nonepoxide  organic  HAP 
to  make  or  modify  a  polyether  polyol 
product.  This  group  status  shall  be 
determined  in  accordance  with 
paragraph  (f)  of  this  section  using  the 
annual  uncontrolled  nonepoxide 
organic  HAP  emissions  determined  in 
accordance  with  paragraph  (b)  of  this 
section,  the  annual  average  flow  rate 
determined  in  accordance  with 
paragraph  (d)  of  this  section,  and  the 
cutoff  flow  rate  determined  in 
accordance  with  paragraph  (e)  of  this 
section. 

(b)  Determination  of  annual 
nonepoxide  organic  HAP  emissions.  The 
owner  or  operator  shall  determine,  for 
each  PMPU,  the  total  annual 
nonepoxide  organic  HAP  emissions 
from  the  combination  of  all  process 
vents  from  batch  unit  operations  that  are 
associated  with  the  use  of  a  nonepoxide 

"  organic  HAP  to  make  or  modify  a 
polyether  polyol  product  in  accordance 


with  paragraphs  (b)(1)  and  (b)(2)  qf  this 
section. 

(1)  The  annual  nonepoxide  organic 
HAP  emissions  for  each  process  vent 
from  a  batch  unit  o[>eration  associated 
with  the  use  of  a  nonepoxide  organic 
HAP  to  make  or  modify  a  polyether 
polyol  product  shall  be  determined 
using  the  procedures  in  §  63.488(b)  of 
Aibpart  U.  & 

(2)  The  owmer  or  operator  shall  stim 
the  annual  nonepoxide  organic  HAP 
emissions  from  all  individual  process 
vents  from  batch  unit  operations  in  a 
PMPU,  determined  in  accordance  with 
paragraph  (b)(1)  of  this  section,  to  obtain 
the  total  nonepoxide  organic  HAP 
emissions  fit>m  the  combination  of 
process  vents  associated  with  the  use  of 
a  nonepoxide  organic  HAP  to  make  or 
modify  a  polyethBr  polyol  product,  for 
the  PMPU. 

(c)  Afiaunum  emission  level 
exemption.  If  the  annual  emissions  of 
TOG  or  nonepoxide  organic  HAP  from 
the  combination  of  process  vents  from 
batch  imit  operations  that  are  associated 
with  the  use  of  nonepoxide  organic  HAP 
to  make  or  modify  a  polyether  polyol  for 
a  PMPU  are  less  than  11,800  kg/yr,  the 
combination  is  considered  to  be  Group 
2,  and  the  owner  or  operator  of  that 
PMPU  shall  comply  with  the 
requirements  in  §63. 1425(c)(4).  The 
owner  or  operator  of  that  PMPU  is  not 
required  to  comply  with  the  provisions 
in  paragraphs  (d)  through  (f)  of  this 
section. 

(d)  Determination  of  average  flow  rate 
and  annual  average  flow  rate.  The 
owner  or  operator  shall  determine,  for 
each  PMPU,  the  total  aimual  average 
flow  rate  for  the  combination  of  all 
process  vents  from  batch  unit  operations 
that  are  associated  vidth  the  use  of  a 
nonepoxide  organic  HAP  to  make  or    ■ 
modify  a  polyether  polyol  product  in 
accordance  with  paragraphs  (d)(1)  and 
(d)(2)  of  this  section. 

(1)  The  annual  average  flow  rate  for 
each  process  vent  &t>m  batch  unit 
operations  that  is  associated  with  the 
use  of  nonepoxide  organic  HAP  to  make 
or  modify  a  polyether  polyol  product 
shall  be  determined  using  the 
procedures  in  §  63.488(e)  of  subpart  U. 

(2)  The  owner  or  operator  shall  sum 
the  annual  average  flow  rates  from  the 
individual  process  vents  from  batch  unit 
operations  in  a  PMPU,  determined  in 
accordance  with  paragraph  (d)(2)  of  this 
section,  to  obtain  the  total  annual 
average  flow  rate  for  the  combination  of 
process  vents  associated  with  the  use  of 
a  nonepoxide  organic  HAP  to  make  or 
modify  a  polyether  polyol  product,  for 
the  PMPU. 

(e)  Determination  of  cutoff  flow  rate. 
For  each  PMPU  at  cm  affected  soiuce 
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that  uses  nonepoxide  organic  HAP  to 
make  or  modify  a  polyedier  polyol 
product,  the  owner  or  operator  shall 
calculate  the  cutoff  flow  rate  using 
Equation  12. 

CFR  =  (0.00437KAB)-  51.6 

[Equation.l2] 

Where: 

CFR  =  Cutoff  flow  rate,  standard  cubic 
meters  per  minute  (scmm). 

AE  =  Aimual  TOC  or  nonepoxide 
organic  HAP  emissions  fit>m  the 
combination  of  process  vents  bom 
batch  unit  operations  that  are 
associated  with  the  use  of 
nonepoxide  organic  HAP  to  make  or 
modify  a  polyether  polyol  product, 
as  determined  in  paragraph  (b)(2)  of 
this  section,  kg/yr. 

(f)  Group  1/Group  2  status 
determination.  To  determine  the  group 
status  of  the  combination  of  process 
vents  in  a  PMPU  from  batch  unit 
operations  that  are  associated  v«th  the 
use  of  nonepoxide  organic  HAP  to  make 
or  modify  a  polyether  polyol  product, 
the  ov\aier  or  operator  shall  compare  the 
cutoff  flow  rate,  calculated  in 
accordance  with  paragra|)h  (e)  of  this 
section,  with  the  annual  average  flow 
rate,  determined  in  accordance  with 
paragraph  (d)(2)  of  this  section.  The 
group  determination  status  shall  be 
made  using  the  criteria  specified  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section. 

(1)  If  the  cutoff  flow  rate  is  greater 
than  or  equal  to  the  aimual  average  flow 
rate  of  the  streams,  the  combination  of 
process  vents  from  batch'unit  operations 
in  a  PMPU  that  are  associated  with  the 
use  of  nonepoxide  organic  HAP  to  make 
or  modify  a  polyether  polyol  is 
classified  as  Group  1. 

(2)  If  the  cutoff  flow  rate  is  less  than 
the  aimual  average  flow  rate  of  the 
streams,  the  combination  of  process 
vents  from  batch  unit  operations  in  a  . 
PMPU  that  are  associated  with  the  use 
of  nonepoxide  organic  HAP  to  make  or 
modify  a  polyether  polyol  is  classified 
as  Group  2. 

(g)  Process  changes  affecting  Group  2 
combinations  of  process  vents  in  a 
PMPU  that  are  from  batch  unit 
operations.  Whenever  process  changes, 
as  described-jn  paragraph  (g)(1)  of  this 
section,  are  made  that  affect  a  Group  2 
combination  of  process  vents  from  batch 
unit  operations  in  a  PMPU  that  are 
associated  with  the  use  of  nonepoxide 
organic  HAP  to  make  or  modify  a 
polyether  polyol  and  that  could 
reasonably  be  expected  to  change  the 
group  status  from  Group  2  to  Group  1, 
the  owner  or  operator  shall  comply  with 


paragraphs  (g)(2)  and  (g)(3)  of  this 
section. 

(1)  Examples  of  process  changes 
include,  but  are  not  limited  to,  changes 
in  production  capacify,  production  rate, 
feedstock  type,  or  catalyst  type;  or 
whenever  Uiere  is  replacement,  removal, 
or  modification  of  recovery  equipment 
considered  part  of  the  batch  unit 
operation.  Any  change  that  results  in  an 
increase  in  the  annual  nonepoxide 
organic  HAP  emissions  from  the 
estimate  used  in  the  previous  group 
determination  constitutes  a  process 
change,  for  the  purpose  of  these 
provisions.  For  purposes  of  this 
paragraph,  process  changes  do  not 
include:  Process  upsets;  unintentional, 
temporary  process  changes;  and  changes 
that  are  within  the  margin  of  variation 
on  which  the  original  group 
determination  was  based. 

(2)  For  each  process  affected  by  a 
process  change,  the  owner  or  operator 
shall  redetermine  the  group  status  by 
repeating  the  procedures  specified  in 
paragraphs  (b)  through  (f)  of  this 
section,  as  applicable.  Alternatively, 
engineering  assessment,  as  described  in 
§  63.488(b)(6)(i)  of  subpart  U,  may  be 
used  to  determine  the  effects  of  the 
process  change. 

(3)  Based  on  the  results  of  paragraph 
(g)(2)  of  this  section,  owners  or 
operatore  shall  comply  with  either 
paranaph  (g)(3)  (i)  or  (ii)  of  this  section. 

(i)  If  the  redetermination  described  in 
paragraph  (g)(2)  of  this  section  indicates 
that  the  group  status  of  the  combination 
of  process  vents  frxjm  batch  unit 
operations  in  a  PMPU  that  are 
associated  with  the  use  of  nonepoxide 
organic  HAP  to  make  or  modify  a 
polyether  polyol  changes  from  Group  2 
to  Group  1  as  a  result  of  the  process 
change,  the  owner  or  operator  shall 
submit  a  report  as  specified  in 
§  63.1439(e)(6)(iii)(D)(l)  and  shall 
comply  with  Group  1  provisions  in  this 
subpart,  as  specified  in  §  63.1420(b)(3). 

(ii)  If  the  redetermination  descnbed  in 
paragraph  (g)(2)  of  this  section  indicates 
no  change  in  group  status,  the  owner  or 
operator  is  not  required  to  submit  a 
report. 

(h)  Process  Vents  from  Continuous 
Unit  Operations.  (1)  The  owner  or 
operator  shall  determine  the  total 
resource  effectiveness  (TRE)  index  value 
for  the  combination  of  all  process  vents 
from  continuous  unit  operations  in  a 
PMPU  that  are  associated  with  the  use 
of  nonepoxide  organic  HAP  to  make  or 
modify  a  polyether  polyol  product  To 
determine  the  TRE  index  value,  the 
owner  or  operator  shall  conduct  a  TRE 
determination  and  calculate  the  TRE 
index  value  according  to  the  procedures 
in  §  63.115  (d)(1)  or  {d)(2)  of  subpart  G 


and  the  TRE  equation  in  §63. 11 5(d)(3) 
of  subpart  G,  with  the  following 
exception.  The  procedures  in 
§  63.115(d)  ofsubpartGare  to 
4etennine  the  TRE  index  value  for  an 
individual  process  vent.  For  the 
purposes  of  this  subpart,  the  TRE  index 
value  shall  be  determined  for  the 
combination  of  all  process  vents  from 
continuous  unit  operations  in  a  PMPU 
that  are  associated  with  the  use  of 
nonepoxide  organic  HAP  to  make  or 
modify  a  polyether  polyol  product  by 
summing  the  values  in  the  individual 
process  vent  streams. 

(2)  The  owner  or  operator  of  a  group 
of  process  vents  from  continuous  unit 
operations  that  is  Group  2  shall 
recalculate  the  TRE  index  value  as 
necessary  to  determine  whether  the 
group  of  process  vents  is  Group  1  or 
Group  2,  whenever  process  changes  are 
made  that  could  reasonably  be  expected 
to  change  the  group  of  process  vents  to 
Group  1.  Examples  of  process  changes 
include,  but  are  not  limited  to.  changes 
in  production  capacity,  production  rate, 
feedstock  type,  or  catalyst  type,  or 
whenever  there  is  replacement,  removal, 
or  addition  of  recovery  equipment.  For 
purposes  of  this  paragraph,  process 
changes  do  not  include:  process  upsets; 
unintentional,  temporary  process 
changes;  and  changes  that  are  v>rithin  the 
range  on  which  the  original  TRE 
calculation  was  based. 

(i)  The  TRE  index  value  shall  be 
recalculated  based  on  measurements  of 
process  vent  stream  flow  rate.  TOC,  and 
nonepoxide  organic  HAP 
concentrations,  and  heating  values  as 
specified  in  §  63.115  (a),  (b).  (c),  and  (d) 
of  subpart  G,  as  applicable,  or  on  best 
engineering  assessment  of  the  effects  of 
the  change.  Engineering  assessments 
shall  meet  the  specifications  in 
§63.1 15(d)(1)  of  subpart  G. 

(ii)  where  the  recalculated  TRE  index 
value  is  less  than  or  equal  to  1.0,  or  less 
than  or  equal  to  4.0  but  greater  than  1.0, 
the  owner  or  operator  shall  submit  a 
report  as  specified  in  §  63.1430(j)  or  (k) 
and  shall  comply  with  the  appropriate 
provisions  in  §63.1425  of  this  subpart 
by  the  dates  specified  in  §  63.1422  of 
this  subpart 


§63.1429    Process  vent  monitoring 
requirements. 

(a)  Each  owner  or  operator  of  a 
process  vent  that  uses  a  combustion, 
recovery,  or  recapture  device  to  comply 
with  the  requirements  in 
§  63.1425(b)(1),  (b)(2),  (c)(1),  (c)(3),  or 
(d)  of  this  subpart  shall  install 
monitoring  equipment  specified  in 
paragraph  (a)(1),  (a)(2),  (a)(3),  (a)(4). 
(a)(5),  (aK6),  or  (a)(7),  of  this  section, 
depending  on  the  type  of  device  used. 
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Also,  each  owner  or  operator  that  uses 
a  recovery  or  recapture  device  to 
comply  with  §  63.1425(c)(4)  shall  instaU 
moaitoring  equipment  specified  in 
paragraph  (a)(4).  (a)(5).  (a)(6).  or  (a)(7)  of 
this  section.  All  monitoring  equipment 
shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
manufacturers  specifications  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(1)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  a 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  Where  a  flare  is  used,  the 
following  monitoring  equipment  is 
required:  A  device  (including  but  not 
limited  to  a  thermocouple,  ultra-violet 
beam  sensor,  or  infrared  sensor)  capable 
of  continuously  detecting  the  presence 
of  a  pilot  flame. 

(3)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  the  following 
monitoring  equipment  is  required:  A 
temperature  monitoring  device  in  the 
firebox  equipped  with  a  continuous 
recorder.  Any.  boiler  or  process  heater  in 
which  all  process  vent  streams  are 
introduced  with  primary  fuel  or  are 
used  as  the  primary  fuel  is  exempt  from 
this  requirement. 

(4)  Where  an  absorber  is  used,  a 
scrubbing  liquid  temperatiue 
monitoring  device  and  a  specific  gravity 
monitoring  device  are  required,  each 
equipped  with  a  continuous  recorder. 

(5)  Where  a  condenser  is  used,  a 
condenser  exit  temperature  (product 
side)  monitoring  device  equipped  with 
a  continuous  recorder  is  required. 

(6)  Where  a  carbon  adsorber  is  used, 
an  integrating  regeneration  stream  flow 
monitoring  device  having  an  accuracy  of 
±10  percent  or  better,  capable  of 
recording  the  total  regeneration  stream 
mass  or  volumetric  flow  for  each 
regeneration  cycle;  and  a  carbon  bed 
temperature  monitoring  device,  capable 
of  recording  the  carbon  bed  temperature 
after  each  regeneration  and  within  15 
minutes  of  completing  any  cooling  cycle 
are  required. 


(7)  As  an  alternate  to  paragraphs  (b)(4) 
through  (b)(6)  of  this  section,  the  owner 
or  operator  may  install  an  organic 
monitoring  device  equipped  with  a 
continuous  recorder. 

(b)  An  owner  or  operator  of  a  process 
vent  may  request  approval  to  monitor 
parameters  other  than  those  listed  in 
paragraph  (a)  of  this  section.  The 
request  shall  be  submitted  according  to 
the  procedures  specified  in  §63.1430(j) 
and  §  63.1439(f).  Approval  shall  be 
requested  if  the  owner  or  operator 

(1)  Uses  a  combustion  device  other 
than  an  incinerator,  boiler,  process 
heater,  or  flare;  or 

(2)  For  the  combination  of  all  process 
vents  from  continuous  unit  operations 
that  are  associated  with  the  use  of 
organic  HAP  to  make  or  modify  a 
polyether  polyol  product,  maintains  a 
TRE  greater  than  1.0  but  less  than  or 
equal  to  4.0  without  a  recovery  device 
or  with  a  recovery  device  other  than  the 
recovery  devices  listed  in  paragraph  (a) 
of  this  section;  or 

(3)  Uses  one  of  the  combustion, 
recovery,  or  recapture  devices  listed  in 
paragraph  (a)  of  this  section,  but  seeks 
to  monitor  a  parameter  other  than  those 
specified  in  paragraph  (a)  of  this 
section. 

(c)  Monitoring  of  bypass  lines.  The 
owner  or  operator  of  a  process  vent 
using  a  process  vent  system  that 
contains  bypass  lines  that  could  divert 
a  process  vent  stream  away  from  the 
combustion,  recovery,  or  recapture 
device  used  to  comply  with  §  63.1425 
(b).  (c),  or  (d)  shall  comply  with 
paragraph  (c)(1).  (c)(2).  or  (c)(3)  of  this 
section.  Equipment  such  as  low  leg 
drains,  hi^  point  bleeds,  analyzer 
vents,  open-ended  valves  or  lines,  and 
pressure  relief  valves  needed  for  safety 
purposes  are  not  subject  to  this' 
paragraph. 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  at  approximately 
equal  intervals  of  about  15  minutes. 
Records  shall  be  generated  as  specified 
in  S  63.1430(d)(3).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  emissions 
away  from  the  combustion,  recovery,  or 
recapture  device  and  to  the  atmosphere; 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visiial  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 
§63.1430(d)(4)(i):or 


(3)  Continuously  monitor  the  bypass 
line  damper  or  valve  position  using 
computer  monitoring  and  record  any 
periods  when  the  position  of  the  bypass 
line  damper  or  valve  has  changed  as 
specified  in  §  83.1430(d)(4)(ii). 

(d)  Establishment  ofpammeter 
monitoring  levels.  Parameter  monitoring 
levels  for  process  vents  from  continuous 
or  batch  unit  operations  using 
combustion,  recovery,  or  recapttue 
devices  to  comply  with  §63.1425  (b), 
(c).  or  (d)  shall  be  established  as 
specified  in  paragraphs  (d)(1)  through 
(d)(3)  of  this  section. 

(1)  For  each  parameter  monitored 
under  paragraph  (a)  or  (b)  of  this 
section,  the  owner  or  operator  shall 
establish  a  level,  defined  as  either  a 
maximum  or  minimum  operating 
parameter  as  denoted  in  Table  5  of  this 
subpart,  that  indicates  that  the 
combustion,  recovery,  or  recapture 
device  is  operated  in  a  manner  to  ensure 
compliance  with  the  provisions  of  this 
subpart.  The  level  shall  be  established 
in  accordance  with  the  procedures 
specified  in  §  63.1430(d).  The  level  may 
be  based  upon  a  prior  performance  test 
conducted  for  determining  compliance 
with  a  regulation  promulgated  by  the 
EPA,  and  the  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
under  §63.1426.  provided  that  the  prior 
performance  test  meets  the  conditions  of 
§  63.1426(b)(3). 

(2)  The  established  level,  along  with 
supporting  documentation,  shall  be 
submitted  in  the  Notification  of 
Compliance  Status  or  the  operating 
permit  application  as  required  in 

§  63.1439(e)(5)  or  §  63.1439(e)(8), 
respectively. 

(3)  The  operating  day  shall  be  defined 
as  part  of  establishing  the  parameter 
monitoring  level  and  shall  be  submitted 
with  the  information  in  paragraph  (dH2) 
of  this  section.  The  definition  of 
operating  day  shall  specify  the  times  at 
which  an  operating  day  begins  and 
ends. 

f  83.1430    Process  vent  reporting  and 
rscordkseping  requiremsnts. 

(a)  This  section  contains  process  vent 
reporting  and  recordkeeping 
requirements.  Paragraph  (b)  of  this 
section  specifies  records  that  shall  be 
kept  to  demonstrate  compliance  with 
the  process  vent  provisions  of  this 
subpart,  and  paragraph  (c)  of  this 
section  specifies  records  that  shall  be 
kept  reguding  the  establishment  of 
parameter  monitoring  levels.  Paragraph 
(d)  specifies  records  that  shall  be  kept 
to  demonstrate  continuous  compliance 
with  the  process  vent  provisions  of  this 
subpart.  Paragraph  (e)  of  this  section 
specifies  records  that  shall  be  kept 
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related  to  the  group  determination  for 
process  vents  that  are  associated  with 
the  use  of  organic  HAP  to  make  or 
modify  a  polyether  polyol  product 
Paragraph  (f)  of  this  section  specifies 
records  that  shall  be  kept  for 
combinations  of  process  vents  from  unit 
operations  that  are  associated  with  the 
use  of  organic  HAP  to  make  or  modify 
a  polyether  polyol  product.  Paragraph 
(g)  of  this  section  specifies  reporting 
reouirements. 

(b)  Records  to  demonstrate 
compliance.  Each  owner  or  operator 
complying  with  §  63.1425  (b).  (c),  or  (d) 
shall  keep  the  following  records,  as 
applicable,  up-to-date  and  readily 
accessible: 

(1)  When  using  a  flare  to  comply  with 
§63.1425  (b).(c).  or  (d): 

(i)  The  flare  design  (i.e..  steam- 
assisted,  air-assisted,  or  non-assisted); 

(ii)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
determinations,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§63.1 1(b)  of  subpart  A;  and 

(iii)  All  periods  during  the 
compliance  determination  required  by 
§63.1 1(b)  of  subpart  A  when  the  pilot 
flame  is  absent 

(2)  The  following  information  when 
using  a  combustion,  recovery,  or 
recapture  device  (other  than  a  flare)  to 
achieve  compliance  with  §  63.1425  (b). 
(c).or(d): 

(i)  For  a  combustion,  recovery,  or 
recapture  device  being  used  to  comply 
with  a  percent  reduction  requirement  of 
§63.1425  (b)(l)(i).  (b)(2)(i).  (c)(1),  (cK2), 
or  (d),  or  the  annual  epoxide  emission 
limitaUon  in  §63.1425  (b)(l)(iii)  or 
(b)(2)(iii),  the  percent  reduction  of 
organic  HAP  or  TOC  achieved,  as 
determined  using  the  procedures 
specified  in  §63.1426  of  this  subpart; 
(ii)  For  a  combustion  device  being 
used  to  comply  with  an  outlet 
concentration  limitation  of  §63.1425 
(b)(l)(ii)  or  (b)(2)(ii),  the  cencentration 
of  organic  HAP  or  TOC  outlet  of  the 
combustion  device,  as  determined  using 
the  procedures  specified  in  §63.1426  of 
this  subpart; 

(iii)  For  a  boiler  or  process  heater,  a 
description  of  the  location  at  which  the 
process  vent  stream  is  introduced  into 
the  boiler  or  process  heater; 

(iv)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  process     . 
vent  stream  is  introduced  with 
combustion  air  or  is  used  as  a  secondary 
fuel  and  is  not  mixed  with  the  primary 
fuel,  the  percent  reduction  of  organic 
HAP  or  TCX:  achieved,  as  determined 
using  the  procedures  specified  in 
§63.1426. 
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(c)  Records  related  to  the 
establishment  of  parameter  monitoring 
levels.  For  each  parameter  monitored 
according  to  §  63.1429(a)  and  Table  5  of 
this  subpart,  or  for  alternate  parameters 
and/or  pfirameters  for  alternate  control 
techniques  monitored  according  to 
§  63.1439(f)  as  allowed  under 
§  63.1429(b),  maintain  dociunentation 
showing  the  establishment  of  the  level 
that  indicates  that  the  combustion, 
recovery,  or  recaptxire  device  is  operated 
in  a  manner  to  ensure  compliance  with 
the  provisions  of  this  subpart,  as 
required  by  §  63.1429(d)  for  parameters 
specified  in  §  63.1429(a)  and  as  required 
by  §  63.1439(f)  for  alternate  parametera. 
This  documentation  shall  include  the 
parameter  monitoring  data  used  to 
establish  the  level. 

(d)  Records  to  demonstrate 
continuous  compliance.  Each  owner  or 
operator  that  uses  a  combustion, 
recovery,  or  recapture  device  to  comply 
with  §  63.1425  (b),  (c),  or  (d)  shall  keep 
the  following  records  readily  accessible: 

(1)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.1429(a)  as  applicable,  and  listed  in 
Table  5  of  this  subpart,  or  specified  by 
the  Administrator  in  accordance  with 
§  63.1439(f)  as  allowed  under 
§  63.1429(b).  These  records  shall  be  kept 
as  specified  under  §63. 1438(b)(2), 
except  as  specified  in  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  of  this  section. 

(i)  For  flares,  the  records  specified  in 
Table  5  of  this  subpart  shall  be 
maintained  in  place  of  continuotis 
records. 

(ii)  For  carbon  adsorbers  used  for 
process  vents  from  batch  unit 
operations,  the  records  specified  in 
Table  5  of  this  subpart  shall  be 
maintained  in  place  of  batch  cycle  daily 
averages. 

(2)  Records  of  the  daily  average  value 
for  process  vents  fix>m  continuous  unit 
operations  or  batch  cycle  daily  average 
value  for  process  vents  from  batch  unit 
operations  of  each  continuously 
monitored  parameter,  except  as 
provided  in  paragraph  (d)(2)(ii)  of  this 
section. 

(i)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  caJibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
computing  the  daily  averages.  In 
addition,  monitoring  data  recorded 
during  periods  of  non-operation  of  the 
process  resulting  in  cessation  of  organic 
HAP  emissions  shall  not  be  included  in 
computing  the  batch  cycle  daily 
averages. 

(ii)  If  all  recorded  values  for  a 
monitored  parameter  during  an 


operating  day  are  above  the  minimum  or 
below  the  maximum  level  established  in 
accordance  with  §63. 1429(d),  the  owner 
or  operator  may  record  that  all  values 
were  above  the  minimum  or  below  the 
maximum  level  established,  rather  than 
calculating  and  recording  a  daily 
average  or  batch  cycle  daily  average  for 
that  operating  day. 

(3)  Hourly  records  of  whether  the  flow 
indicator  for  bypass  lines  specified 
under  §  63.1429(c)(1)  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour.  Also,  records  of 
the  times  of  all  periods  when  the 
process  vent  is  diverted  fitjm  the 
combustion,  recovery,  or  recapture 
device,  or  the  flow  indicator  specified  in 
§  63.1429(c)(1)  is  not  operating. 

(4)  Where  a  seal  or  closure 
mechanism  is  used  to  comply  with 
§  63.1429(cK2)  or  where  computer 
monitoring  of  the  position  of  the  bypass 
damper  or  valve  is  used  to  comply  with 
§  63.1429(c)(3),  hourly  records  of  flow 
are  not  required. 

(i)  For  compliance  with 
§  63.1429(c)(2).  the  ovtrner  or  operator 
shall  record  whether  the  monthly  visual 
inspection  of  the  seals  or  closure 
mechanism  has  been  done,  and  shall 
record  the  occurrence  of  all  periods 
when  the  seal  mechanism  is  broken,  the 
b)rpass  line  valve  position  has  changed, 
or  the  key  for  a  lock-and-key  type 
configuration  has  been  checked  out,  and 
records  of  any  car-seal  that  has  been 
broken. 

(ii)  For  compliance  with 
§  63.1429(c)(3).  the  owrner  or  operator 
shall  record  the  times  of  all  periods 
when  the  b3rpass  line  valve  position  has 
changed. 

(5)  Records  specifying  the  times  and 
duration  of  periods  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zero  (low-level)  and  high 
level  adjustments.  In  addition,  records 
specifying  any  other  periods  of  process 
or  combustion,  recovery,  or  recapture 
device  operation  when  monitors  are  not 
operating. 

(e)  Records  related  to  the  group 
determination  for  process  vents  that  are 
associated  with  the  use  of  organic  HAP 
to  make  or  modify  a  polyether  polyol 
product — (1)  Process  vents  from  batch 
unit  operations.  Except  as  provided  in 
pMagraphs  (e)(l)(vi)  and  (e)(l)(vii)  of 
this  section,  each  owner  or  operator  of 
an  affected  source  shall  maintain  the 
records  specified  in  paragraphs  (e)(l)(i) 
through  (e)(l)(v)  of  this  section  for  each 
PMPU  that  uses  organic  HAP  to  make  or 
modify  a  polyether  pdfyol  product  in 
batch  unit  operations.  The  records        ^ 
required  to  be  maintained  by  this 
paragraph  are  limited  to  the  information 
developed  and  used  to  make  the  group 
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determination  under  §  63.1428  (a) 
through  (f).  as  appropriate.  If  an  owner 
or  operator  did  not  need  to  develop 
certain  information  (e.g.,  annual  average 
flow  rate)  to  determine  the  group  status, 
this  paragraph  does  not  require  that 
additional  information  be  developed. 

(i)  A  description  of,  and  an  emission 
estimate  for,  each  batch  emission 
episode,  and  the  total  emissions 
associated  with  one  batch  cycle  for  each 
unique  product  class  made  in  the 

PMPU.  _,  ,^^^ 

(ii)  Total  """"al  uncontrolled  TOC  or 
nonepoxide  organic  HAP  emissions 
from  the  combination  of  process  vents 
from  batch  unit  operations  associated 
with  the  use  of  nonepoxide  organic  HAP 
to  make  or  modify  a  polyether  polyol 
product,  as  determined  in  accordance 
with  §  63.1428(b). 

(iii)  The  annual  average  flow  rate  for 
the  combination  of  process  vents  frt)m 
batch  unit  operations  associated  with 
the  use  of  organic  HAP  to  make  or 
modify  a  polyether  polyol  product,  as 
determined  in  accordance  with 
§  63.1428(d). 

(iv)  The  cutoff  flow  rate,  determined 
in  accordance  with  §  63.1428(e). 

(v)  The  results  of  the  PMPU  group 
determination,  conducted  in  accordance 
with  §  63.1428(f). 

(vi)  If  the  combination  of  all  process 
vents  from  batch  unit  operations 
associated  with  the  use  of  an  organic 
HAP  to  make  or  modify  a  polyether 
polyol  product  process  vent  is  in 
compliance  with  §  63.1425(c)(1),  and 
the  combustion,  recovery,  or  recapture 
device  is  operating  at  ail  times,  none  of 
the  records  in  paragraphs  (b)(l)(i) 
through  (b)(l)(v)  of  this  section  are 
required. 

(vii)  If  the  total  annual  emissions  from 
the  combination  of  process  vents  from 
batch  imit  operations  associated  with 
the  use  of  an  organic  HAP  to  make  or 
modify  a  polyether  polyol  product  are 
less  than  the  level  specified  in 
§  63.1428(c),  only  the  records  in 
paragraphs  (bMlKi)  and  (b)(l)(ii)  of  this 
section  are  required. 

(2)i'rocess  vents  from  continuous  unit 
operations.  Each  owner  or  operator  of 
an  afiiected  source  that  uses  organic 
HAP  to  make  or  modify  a  polyether 
polyol  product  in  continuous  unit 
operations  shall  keep  records  regarding 
the  measurements  and  calculations 
performed  to  determine  the  TRE  index 
value  of  the  combined  process  vent 
stream.  Owners  or  operators  of 
combined  streams  that  are  in 
compliance  with  the  Group  1 
requirements  of  §  63.1425(c)(3)  are  not 
reqiiired  to  keep  these  records. 

(f)  Records  for  Group  2  process  vents 
that  are  associated  with  the  use  of 


organic  HAP  to  make  or  modify  a 
polyether  polyol  product.  The  following 
records  shall  be  maintained  for  PMPUs 
where  the  combination  of  all  process 
vents  that  are  associated  with  the  use  of 
organic  HAP  to  make  or  modify  a 
polyether  polyol  product  are  classified 
as  Group  2.  Paragraph  (f)(1)  of  this 
section  contains  requirements  for 
process  vents  from  batch  unit 
operations,  and  paragraph  (f)(2)  of  this 
section  contains  requirements  for 
process  vents  from  continuous  unit 
operations. 

(1)  Process  vents  from  batch  unit 
operations.  Owners  or  operators  shall 
main*"'"  records  of  the  combined  total 
annual  organic  HAP  emissions  from 
process  vents  associated  with  the  use  of 
organic  HAP  to  make  or  modify  a 
polyether  polyol  product  for  each  PMPU 
where  the  combination  of  these  process 
vents  is  classified  as  Group  2. 

(2)  Process  vents  from  continuous  unit 
operations.  Each  ovraer  or  operator 
using  a  recovery  device  or  other  means 
to  achieve  and  maintain  a  TRE  index 
value  greater  than  1.0  but  less  than  4.0 
as  specified  in  §63. 11 3(a)(3)  or 
S  63.113(d)  of  subpart  G  shall  keep  the 
following  records  readily  accessible: 

(i)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.114(b)  of  subpart  G  and  listed  in 
table  5  of  tiiis  subpart  or  specified  by 
the  Administrator  in  accordance  with 
§  63.114(c)  and  §  63.117(e)  of  subpart  G; 
and 

(ii)  Records  of  the  daily  average  value 
of  each  continuously  monitored 
parameter  for  each  operating  day 
determined  according  to  the  procedures 
specified  in  §63. 152(f)  of  subpart  G.  If 
carbon  adsorber  regeneration  stream 
flow  and  cartxin  bed  regeneration 
temperatxire  are  monitored,  the  records 
specified  in  table  5  of  this  subpart  shall 
be  kept  instead  of  the  daily  averages. 

(3)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  and  who 
elects  to  demonstrate  compliance  with 
the  TRE  index  value  greater  than  4.0 
under  §  63.113(e)  or  greater  than  1.0 
under  §63.113(a)(3)  or  §63.1 13(d)  of 
subpart  G  shall  keep  readily  accessible 
records  of: 

(i)  Any  process  change  as  defined  in 
§  63.115(e)  of  subpart  G;  and 

(ii)  Any  recalculation  of  the  TRE 
index  value  pursuant  to  §  63.115(e)  of 
subpart  G. 

(4)  Each  owner  or  operator  who  elects 
to  comply  by  maintaining  a  flow  rate 
less  than  0.005  standard  cubic  meter  per 
minute  under  §63.113(0  of  subpart  G. 
shall  keep  readily  accessible  records  of: 


(i)  Any  process  changes  as  defined  in 
§  63.115(e)  of  subpart  G  that  increase  the 
process  vent  stream  flow  rate, 

(ii)  Any  recalculation  or  measurement 
of  the  flow  rate  pursuant  to  §  63.115(e) 
of  subpart  G,  and 

(iii)  If  the  flow  rate  increases  to  0.005 
standard  cubic  meter  per  minute  or 
greater  as  a  result  of  the  process  change, 
the  TRE  determination  performed 
according  to  the  procedures  of 
§  63.115(d)  of  subpart  G. 

(5)  Each  owner  or  operator  who  elects 
to  comply  by  maintaining  an  organic 
HAP  concentration  less  than  50  parts 
per  million  by  volume  organic  HAP 
concentration  under  §  63.113(g)  of 
subpart  G  shall  keep  up-to-date,  readify 
accessible  records  of: 

(i)  Any  process  changes  as  defined  in 
§  63.115(e)  of  subpart  G  that  increase  the 
organic  HAP  concentration  of  the 
process  vent  stream, 

(ii)  Any  recalculation  or  measurement 
of  the  concentration  pursuant  to 
§  63.115(e)  of  subpart  G,  and 

(iii)  If  the  organic  HAP  concentration 
increases  to  50  parXs  per  million  by 
volume  or  greater  as  a  result  of  the 
process  change,  the  TRE  determination 
performed  according  to  the  procedures 
of  §  63 . 1 1 5(d)  of  subpart  G. 

(g)  Reporting  requirements.  The 
owner  or  operator  of  an  affected  source 
shall  submit  the  information  specified 
in  paragraphs  (g)(1)  through  (g)(3)  of  this 
section,  as  appropriate,  as  part  of  the 
Notification  of  Compliance  Status 
specified  in  §  63.1439(e)(5). 

(1)  For  each  owner  or  operator 
complying  with  §  63.1425(b).  (c)(1),  or 
(c)(3),  the  information  specified  in 
paragraph  (b)  of  this  section  related  to 
the  compliance  demonstration,  and  the 
information  specified  in  paragraph  (c)  of 
this  section  related  to  the  establishment 
of  parameter  monitoring  levels, 
[2]  For  each  PMPU  where  the 
combination  of  process  vents  from  batch 
unit  operations  that  are  associated  with 
the  use  of  organic  HAP  to  make  or 
modify  the  product  is  Group  2,  the 
information  related  to  the  group 
determination  specified  in  paragraph 
(e)(1)  of  this  section. 

(3)  For  each  PMPU  where  the 
combination  of  process  vents  from 
continuous  unit  operations  that  are 
associated  with  the  use  of  organic  HAP 
to  make  or  modify  a  polyether  polyol 
product  is  Group  2,  the  information 
related  to  the  group  determination 
specified  in  paragraph  (e)(2)  of  this 
section. 

(h)  The  owner  or  operator  of  an 
affected  source  shall  submit  Periodic 
Reports  of  the  recorded  information 
specified  in  paragraphs  (h)(1)  through 
(h)(6)  of  this  section,  as  appropriate. 


according  to  the  schedule  in 
§63.143g(e)(6). 

(1)  Reports  of  daily  average  values  of 
monitored  parameters  for  all  operating 
days  when  the  daily  average  values 
recorded  under  paragraph  (d)(2)  of  this 
section  were  above  the  maYimnyn  or 
below  the  minimum,  level  established 
In  the  Notification  of  Compliance  Status 
or  operating  permit. 

(2J  Reports  of  the  duration  of  periods 
when  monitoring  data  is  not  collected 
for  each  excursion  caused  by 
insufficient  monitoring  data  as  defined 
in  §63. 1438(f)(4). 

(3)  Reports  of  the  times  and  durations 
of  all  periods  recorded  under  paragraph 
(d)(3)  of  this  section  when  the  process 
vent  stream  is  diverted  from  the 
combustion,  recovery,  or  recapture 
device  through  a  bypass  line. 

(4)  Reports  of  all  periods  recorded 
under  paragraph  (d)(4)  of  this  section  in 
which  the  seal  mechanism  is  broken, 
the  bypass  line  valve  position  has 
changed,  or  the  key  to  unlock  the  bypass 
line  valve  was  checked  out. 

(5)  Reports  of  the  times  and  durations 
of  all  periods  recorded  under  paragraph 
(d)(l)(i)  of  this  section  in  which  all  pilot 
flames  of  a  flare  were  absent 

(6)  Reports  of  all  carbon  bed 
regeneration  cycles  during  which  the 
parameters  recorded  under  paragraph 
(d)(l)(ii)  of  this  section  were  above  the 
maximum,  or  below  the  minimum, 
levels  established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 

(i)  Whenever  a  process  change,  as 
defined  in  §  63.1420(g)(4),  is  made  that 
causes  a  Group  2  combination  of 
process  vents  frtim  batch  unit  operations 
at  a  PMPU  that  are  associated  with  the 
use  of  organic  HAP  to  make  or  modify 
a  polyether  polyol  product  to  become 
Group  1 ,  the  owner  or  operator  shall 
submit  a  report  within  180  days  after 
the  process  change  is  made  or  the 
information  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  ne5rt  Periodic  Report  or  in  a  separate 
submittal  to  the  Administrator,  as 
specified  in  §63.1439(e)(6)(iii)(D)(l). 
The  following  information  shall  be 
submitted: 

(1)  A  description  of  the  process 
change;  and 

(2)  A  schedule  for  compliance  with 
the  provisions  of  §  63.1425(c)(1),  as 
appropriate,  as  required  under 
§63.1439(e)(6)(iii)(D)(I)(i). 

(j)  Whenever  a  process  change,  as 
defined  in  §  63.1420(g)(4),  is  made  that 
causes  a  Group  2  combination  of 
process  vents  bom  batch  unit  operations 
at  a  PMPU  that  are  associated  with  the 
use  of  nonepoxide  organic  HAP  to  make 
or  modify  a  polyether  polyol  product 


with  a  TRE  greater  than  4.0  to  become 
Group  2  with  a  TRE  less  than  4.0,  the 
owner  or  o{)erator  shall  submit  a  report 
within  180  calendar  days  after  the 
process  change.  The  report  may  be  '^ 
submitted  as  part  of  the  next  periodic 
report  The  report  shall  include: 

(1)  A  description  of  the  process 
change; 

(2)  The  results  of  the  recalculation  of 
the  TRE  index  value  required  under 

§  63.1428(h)(2)  of  this  subpart,  and 
recorded  under  paragraph  (f)(3)  of  this 
section;  and 

(3)  A  statement  that  the  owner  or 
operator  will  comply  with  the 
requirements  specified  in  §63.1429  of 
this  subpart 

(k)  If  an  owner  or  operator  uses  a 
combustion,  recovery,  or  recaptxire 
device  other  than  those  specified  in 
§  63.1429(a)  and  listed  in  Table  5  of  this 
subpart  or  requests  approval  to  monitor 
a  parameter  other  than  those  specified 
in  §  63.1429(a)  (1)  throi^  (7)  and  listed 
in  Table  5  of  this  subpart,  the  owner  or 
operator  shall  submit  a  description  of 
planned  reporting  and  recordkeepii^ 
procedures,  as  specified  in 
§  63.1439(f)(3),  as  part  of  the 
Precompliance  Report  as  required  under 
§^63.1439(e)(6),  or  to  the  Administrator 
as  a  separate  submittal.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
Precompliance  Report 

163.1431    Emission  factor  plan 
feQulretnenti. 

(a)  An  owner  or  operator  electing  to 
comply  with  an  annual  epoxide 
emission  fector  limitation  in  §  63.1425 
(b)(l)(iii)  or  (bH2)(iii)  shall  develop  and 
implement  an  epoxides  emission  £actor 
plan  in  accordance  with  the  provisions 
of  this  section.  Paragraph  (b)  of  this 
section  describes  the  requirements  for 
the  plan.  Paragraphs  (c)  and  (d)  of  this 
section  describe  the  procedures  to  verify 
and  monitor  that  the  plan  is  being 
followed,  respectively,  and  paragraph 
(e)  of  this  section  provides 
recordkeeping  and  reporting 
requirements  associated  with  the  plan. 
Paragraph  (f)  of  this  section  describes 
the  requirements  for  facilities 
complying  with  an  emission  factor 
limitation  without  ECO  or  add-on 
control. 

(b)  Emission  factor  plan  requirements. 
TTtb  owner  or  operator  shall  develop  an 
epoxides  emission  factor  plan. 

(1)  If  epoxide  emissions  are 
maintained  below  the  epoxide  emission 
factor  limitation  through  the  use  of  a 
combustion,  recovery,  or  recapture 
device,  the  owner  or  operator  shall 
develop  and  implemoit  the  plan  in 


accordance  with  paragraph  (c)  of  this 
section. 

(2)  If  epoxide  emissions  are 
maintained  behiw  the  epoxide  wmiMipn 
factor  limitation  through  the  use  of 
extended  cookout,  the  owner  or  opemtor 
shall  develop  and  implement  the  plan 
in  accordance  with  paragraph  (d)  of  this 
section. 

(3)  If  epoxide  emissions  are 
maintained  below  the  epoxide  emission 
factor  limitation  through  the  use  (tf 
extended  cookout  in  conjunction  widi  a 
combustion,  recovery,  or  recapture 
device,  the  owner  or  operativ  shall 
develop  and  implement  the  plan  in 
accordance  with  paragraph  (e)  oif  this 
section. 

(c)  Compliance  with  epoxide  emission 
factor  limitation  using  a  combustion, 
recovery,  or  recapture  device.  (1)  The 
owner  or  operator  shall  notify  the 
Agency  of  the  intent  to  use  a 
combustion,  recovery,  or  recapture 
device  to  comply  with  the  epoxide 
emission  &ctor  limitation  in  §  63.1435 
(bMl)(iii)  or  (b)(2Kiii).  The  owner  or 
operator  shall  prepare  an  estimate  of  the 
annual  epoxide  emissions  and  the 
actual  production  rate  in  accordance 
with  paragraphs  (cKl)  (i)  through  (iv)  of 
this  section.  This  notification  and 
emission  estimate  shall  be  submitted  in 
the  precompliance  report  as  specified  in 
§  63.1439(eK4),  or  the  permit 
application. 

(i)  Annual  uncontrolled  epoxide 
emissions.  These  emission  estimates 
shall  be  determined  in  accordance  with 
the  procedures  in  §  63.488(b)  of  subpart 
U  and  shall  be  based  on  anticipated 
production. 

(ii)  A  description  of  the  combustion, 
recovery,  or  recapture  device,  along 
with  the  expected  percent  efficiency. 

(iii)  Annual  emissions  after  the 
combustion,  recovery,  or  recapture 
device.  The  expected  wnnim)  emissions 
after  control  shall  be  det«mined  using 
equation  13. 

AEconol  =  (AE,«co«>oMed  X  (100% -R) 

[Equation  13) 
Where: 

AEcoMioi  =  Annual  epoxide  emissiooB 

after  ccmtrol,  KG/yr 
AEuncomraHed  = 'Annual  uncontrolled 

epoxide  emissions,  determined  in 

accordance  with  paragraph  (cKlXi) 

of  this  section,  kg/yr 
R  s  Expected  control  efficiency  of  the 

combustion,  recovery,  or  racaptnre 

device,  percent 

(iv)  Actual  annual  production  rate.   . 
The  actual  Annual  production  rate 
means  the  annual  mass  of  polyether 
polyol  product  produced  from  the 
appliddile  PMPU.  This  production  rate 
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shall  be  for  the  same  annual  time  period 
as  the  annual  emission  estimate  as 
calculated  in  accordance  with  paragraph 
(cKlHiii)  of  this  section. 

(2)  The  owner  or  operator  shall 
conduct  a  performance  test  in 
accordance  with  §  63.1426  to  determine 
the  epoxide  control  efficiency  of  the 
combustion,  recovery,  or  recapture 
device.  The  owner  or  operator  shall  then 
recalculate  the  annual  epoxide 
emissions  after  control  using  Equation 
13,  except  that  the  control  efficiency,  R, 
shall  be  the  measured  control  efficiency. 
This  information  shall  be  submitted  as 
part  of  the  Notification  of  Compliance 
status  report,  as  provided  in 

§  63.1439(e)(5)  of  this  subpart. 

(3)  The  owner  or  operator  shall 
comply  with  the  monitoring  provisions 
in  §63.1429  of  this  subpart 

(4)  The  owner  or  operator  shall 
comply  with  the  recordkeeping 
requirements  in  paragraphs  §63.1430 
(b)  through  (d),  and  the  reporting 
requirements  in  §63.1430  (g)(1)  and  (h). 

(d)  Compliance  with  epoxide  emission 
factor  limitation  using  extended 
cookout.  (1)  The  owner  or  operator  shall 
notify  the  Agency  of  the  intent  to  use 
extended  cookout  to  comply  with  the 
epoxide  emission  factor  limitation  in 
§63.1425  (b)(l)(iii)  or  {b)(2)(iii).  The 
owner  or  operator  shall  prepare  an 
estimate  of  the  annual  epoxide 
emissions  after  the  extended  cookout. 
This  notification  and  emission  estimate 
shall  be  submitted  in  the  precompliance 
report  as  specified  in  §  63.1439(e)(4),  or 
the  permit  application. 

(2)  The  owner  or  operator  shall 
determine  the  annual  epoxide  emissions 
in  accordance  with  §  63.1427(d)  of  this 
subpart,  based  on  anticipated 
production.  This  information  shall  be 
submitted  as  part  of  the  Notification  of 
Compliance  status  report,  as  provided  in 
§  63.1439(e)(5)  of  this  subpart. 

(3)  The  ovraer  or  operator  shall 
comply  with  the  monitoring  provisions 
in  §  63.1427(h)  of  this  subpart. 

(4)  The  OMmer  or  operator  shall 
comply  with  the  recordkeeping  and 
reporting  requirements  in  §  63.1430  of 
this  subpart. 

(e)  Compliance  with  epoxide  emission 
factor  limitation  through  the  use  of 
extended  cookout  in  conjunction  with  a 
combustion,  recovery,  or  recapture 
device.  (1)  The  owner  or  operator  shall 
notify  the  Agency  of  the  intent  to  use 
extended  cookout  in  conjunction  with  a 
combustion,  recovery,  or  recapture 
device  to  comply  with  the  annual 
epoxide  emission  limitation  in 
§63.1425  (b)(l)(iii)  or  (b)(2Kiu).  The 
owner  or  operator  shall  prepare  an 
estimate  of  the  annual  epoxide 
emissions  after  control.  This  notification 


and  emission  estimate  shall  be 
submitted  in  the  precompliance  report 
as  specified  in  §  63.1425(f)(4).  or  the 
permit  application. 

fB)  The  owner  or  operator  shall 
determine  the  annual  epoxide  emissions 
after  control.  This  information  shall  be 
submitted  as  part  of  the  Notification  of 
Compliance  status  report,  as  provided  in 
§  63.1425(e)(5)  of  this  subpart 

(3)  The  owner  or  operator  shall 
comply  with  the  monitoring  provisions 
in  §63. 1427(h). 

(4)  The  owner  or  operator  shall 
comply  with  the  recordkeeping  and 
re{>orting  requirements  in  §  63.1427  (i) 
and  (j)  of  this  subpart. 

(f)  Compliance  with  epoxide  emission 
factor  limitation  without  using  extended 
cookout  or  a  combustion,  recovery,  or 
recapture  device.  (1)  The  owner  or 
operator  shall  notify  the  Agency  of  the 
intent  to  comply  with  the  epoxide 
emission  foctor  limitation  in  §63.1425 
(b)(l)(iii)  or  (b)(2)(iii)  without  the  use 
extended  cookout  or  a  combustion, 
recovery,  or  recapture  device.  The 
owner  or  operator  shall  prepare  an 
estimate  of  the  annual  epoxide 
emissions  control.  This  notification  and 
emission  estimate  shall  be  submitted  in 
the  precompliance  report  as  specified  in 
§  63.1439(e)(4),  or  the  permit 
application. 

(g)  Each  year  after  the  compliance 
date,  the  owner  or  operator  shall 
calculate  the  epoxides  emission  factor 
for  the  previous  year.  This  information 
shall  be  submitted  in  the  second 
Periodic  Report  submitted  each  year,  as 
specified  in  §  63.1439(e)(6). 

§63.1432    Storage  vessel  provtsione. 

(a)  For  each  storage  vessel  located  at 
an  affected  source,  the  ov«rner  or 
operator  shall  comply  with  the 
requirements  of  §§63.119  through 
63.123  and  §  63.148  of  subpart  G.  %vith 
the  differences  noted  in  paragraphs  (b) 
through  (p)  of  this  section,  for  the 
purposes  of  this  subpart. 

(b)  When  the  term  "storage  vessel"  is 
used  in  §§63.119  through  63.123  of 
subpart  G,  the  definition  of  this  term  in 
§  63.1423  shall  apply  for  the  purposes  of 
this  subpart. 

(c)  When  the  term  "Group  1  storage 
vessel"  is  used  in  §§63.119  through 
63.123  of  subpart  G.  the  definition  of 
this  term  in  §  63.1423  shall  apply  for  the 
purposes  of  this  subpart. 

(d)  When  the  term  "Group  2  storage 
vessel"  is  used  in  §§63.119  through 
63.123  of  subpart  G,  the  definition  of 
this  term  in  §  63.1423  shall  apply  for  the 
purposes  of  this  subpart. 

(e)  When  December  31, 1992  (i.e.,  the 
proposal  date  for  subpart  G  of  this  part) 
is  referred  to  in  §  63.119  of  subpart  G. 


it  shall  be  replaced  with  September  4, 
1997  (i.e.,  the  proposal  date  for  this 
subpart)  for  the  purposes  of  this  subpart. 

(f)  When  April  22. 1994  (i.e.,  the 
publication  date  for  subpart  G  of  this 
part)  is  referred  to  in  §  63.119  of  subpart 
G,  it  shall  be  replaced  with  (date  of 
publication  of  final  rule]  (i.e.,  the 
promulgation  date  for  this  subpart)  for 
the  purposes  of  this  subpart. 

(gj  Each  owner  or  operator  shall 
comply  with  this  paragraph  instead  of 
§  63.120(d)(l)(ii)  of  subpart  G  for  the 
purposes  of  this  subpart.  If  the 
combustion,  recovery,  or  recapture 
device  used  to  comply  with  §  63.119(e) 
is  also  used  to  comply  with  §§  63.1425 
through  §  63.1433,  the  performance  test 
required  for  §§63.1425  through 
§63.1433  is  acceptable  for 
demonstrating  compliance  with 
§  63.119(e)  of  subpart  G,  for  the 
purposes  of  this  subpart.  The  o%vner  or 
operator  will  not  be  required  to  prepare 
a  design  evaluation  for  the  combustion, 
recovery,  or  recapture  device  as 
described  in  §63.120(d)(l)(i)  of  subpart 
G,  if  the  performance  test  meets  the 
criteria  specified  in  paragraphs  (g)(1) 
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and  (g)(2)  of  this  section 

(1)  The  performance  test  demonstrates 
that  the  combustion,  recovery,  or 
recapture  device  achieves  greater  than 
or  equal  to  the  required  control 
efficiency  specified  in  §  63.119(e)(1)  or 
§63.1 19(e)(2)  of  subpart  G.  as 
applicable;  and 

12)  The  performance  test  is  submitted 
as  part  of  the  Notification  of  Compliance 
Status  required  by  §63. 1439(e)(5). 

(h)  When  the  term  "operating  range" 
is  used  in  §63.120(d)(3)(i)  of  subpart  G. 
it  shall  be  replaced  with  the  term 
"level,"  for  the  purposes  of  this  subpart. 

(i)  For  purposes  of  this  subpart,  the 
monitoring  plan  required  by 
§  63.120(d)(2)  shall  specify  for  which 
combustion,  recovery,  or  recapture 
devices  the  owner  or  operator  has 
selected  to  follow  the  procedures  for 
continuous  monitoring  specified  in 
§63.1438.  For  those  combustion; 
recovery,  or  recapture  devices  for  which 
the  owner  or  operator  has  selected  not 
to  follow  the  procedures  for  continuous 
monitoring  specified  in  §  63.1438.  the 
monitoring  plan  shall  include  a 
description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  combustion,  recovery,  or 
recapture  device  is  being  properly 
operated  and  maintained,  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters),  and  the  frequency  with 
which  monitoring  will  be  performed 
(e.g.,  when  the  liquid  level  in  the 
storage  vessel  is  being  raised),  as 
specified  in  §63.120(dK2)(i). 


(j)  For  purposes  of  this  subpart,  the 
monitoring  plan  required  by  §  63.122(b) 
shall  be  included  in  the  Notification  of 
Compliance  Status  required  by 
§  63.1439(e)(5). 

(k)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152(b)  of  subpart  G  are 
referred  to  in  §§  63.120,  63.122,  and 
63.123  of  subpart  G,  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.1439(e)(5)  shall  apply 
for  the  purposes  of  this  subpart 

(1)  when  the  Periodic  Report 
requirements  contained  in  §  63.152(c)  of 
subpart  G  are  referred  to  in  §§  63.120, 
63.122,  and  63.123  of  subpart  G,  the 
Periodic  Report  requirements  contained 
in  §63.143g(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(m)  When  other  reports  as  required  in 
§  63.152(d)  of  subpart  G  are  referred  to 
in  §  63.122  of  subpart  G,  the  reporting 
requirements  contained  in 
§  63.1439(e)(7)  shall  apply  for  the 
purposes  of  this  subpart. 

(n)  When  the  Initial  Notification 
requirements  contained  in  §  63.151(b)  of 
subpart  G  are  referred  to  in  §63.119 
through  §  63.123  of  subpart  G.  the 
owner  or  operator  shall  comply  with  the 
Initial  Notification  requirements 
.  contained  in  §  63.1439(e)(3),  for  the 
purposes  of  this  subpart. 

(0)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  of 
subpart  F  are  referred  to  in  §  63.121(a) 
of  subpart  G,  the  provisions  in  §  63.6(g) 
of  subpart  A  shall  apply  for  the 
purposes  of  this  subpart. 

(p)  The  compliance  date  for  storage 
vessels  at  affected  sources  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1422. 

§63.1433    Wastewater  provisions. 

(a)  For  each  process  wastewater 
stream  originating  at  an  affected  soiut:e. 
the  owner  or  operator  shall  comply  with 
the  requirements  of  §§  63.132  through 
63.149  of  subpart  G.  with  the  differences 
noted  in  paragraphs  (a)(1)  through 
(a)(19)  and  (b)  and  (c)  of  this  section,  for 
the  purposes  of  this  subpart 

(1)  Owners  and  operators  of  affected 
soiut:es  are  not  required  to  comply  with 
the  requirements  in  §  63.132(b)(1)  and 

§  63.132(d)  of  subpart  G,  for  the 
purposes  of  this  subpart.  All  new 
affected  sources,  as  defined  in  this 
subpart,  shall  comply  with  the 
requirements  for  existing  sources  in 
§§63.132  through  63.149  of  subpart  G. 

(2)  When  §§63.132  through  63.149  of 
subpart  G  refer  to  table  9  or  table  36  of 
subpart  G,  the  owner  or  operator  shall 
only  consider  organic  HAP  listed  in 
table  9  or  table  36  of  subpart  G  that  are 
also  listed  on  table  5  of  this  subpart,  for 


the  purposes  of  this  subpart  Owners 
and  operators  are  exempt  fitim  all 
requirements  in  §§63.132  through 
63.149  of  subpart  G  that  pertain  solely 
and  exclusively  to  organic  HAP  listed 
on  table  8  of  subi>art  G.  In  addition, 
when  §§  63.132  through  63.149  of 
subpart  G  refer  to  List  1,  List  2.  and/or 
List  3,  as  listed  in  table  36  of  subpart  G. 
the  owner  or  operator  shall  only 
consider  organic  HAP  contained  in 
those  lists  that  are  also  listed  on  table 
5  of  this  subpart,  for  the  purposes  of  this 
subpart. 

(3)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  of 
subpart  F  is  refisrred  to  in  §§63.132. 
63.133.  and  63.137  of  subpart  G,  the 
provisions  in  §  63.6(g)  of  subpart  A  shall 
apply  for  the  piuposes  of  this  subpart 

(4)  When  the  storage  tank 
requirements  contained  in  §§63.119 
through  63.123  of  subpart  G  are  referred 
to  in  §§  63.132  throu^  63.148  of 
subpart  G.  §§  63.119  through  63.123  of 
subpart  G  are  applicable,  with  the 
exception  of  the  differences  referred  to 
in  §63.1432,  for  the  purposes  of  this 
subpart. 

(5)  When  §  63.146(a)  of  subpart  G 
requires  the  submission  of  a  request  for 
approval  to  monitor  alternative 
parameters  according  to  the  procedures 
specified  in  §  63.151(g)  or  §  63.152(e), 
owners  or  operators  requesting  to    . 
monitor  alternative  parameters  shall 
follow  the  procedures  specified  in 

§  63.1439(f),  for  the  purposes  of  this 
subpart 

(6)  When  §  63.147(d)  of  subpart  G 
requires  owners  or  operators  to  keep 
records  of  the  daily  average  value  of 
each  continuously  monitored  parameter 
for  each  operating  day  as  specified  in 

§  63.152(f)  of  subpart  G,  owners  and 
operators  shall  instead  keep  records  of 
the  daily  average  value  of  each 
continuously  monitored  parameter  as 
specified  in  §  63.1439(d).  for  the 
purposes  of  this  subpart 

(7)  When  §§63.132  through  63.149  of 
subpart  G  refer  to  an  "existing  source." 
the  term  "existing  affected  source."  as 
defined  in  §  63.1420(a)(3)  shall  apply, 
for  the  purposes  of  this  subpart 

(8)  When  §§63.132  through  63.149  of 
subpart  G  refer  to  a  "new  source."  the 
term  "new  affected  source,"  as  defined 
in  §  63.1420(a)(4)  shall  apply,  for  the 
purposes  of  this  subpart. 

(9)  When  §  63.132  (a)  and  (b)  of 
subpart  G  refer  to  the  "applicable  dates 
specified  in  §  63.100  of  subpart  F  of  this 
part."  the  compliance  dates  specified  in 
§63.1422  shall  apply,  for  the  purposes 
of  this  subpart. 

(10)  Whenever  §§  63.132  through 
63.149  of  subpart  G  refer  to  a  Group  1 
wastewater  stream  or  a  Group  2 


wasteMrater  stream,  the  definitions  of 
these  terms  contained  in  §  63.1423  shall 
apply,  for  the  purposes  of  this  subpart 

(11)  When  §63. 149(d)  of  subpart  G 
refers  to  "§  63.100(f)  of  subpart  F".  the 
owner  or  operator  shall  substitute  the 
phrase  "§  63.1420(c)",  for  the  purposes 
of  this  subpart  In  addition,  where 

§  63.149(d)  states  "and  the  item  of 
equipment  is  not  otherwise  exempt  from 
controls  by  the  provisions  of  subparts  A, 
F,  G.  or  H  of  this  part",  the  owner  or 
operator  of  the  afiiected  source  shall 
substitute  "and  the  item  of  equipment  is 
not  otherwise  exempt  from  conbols  by 
the  provisions  of  subparte  A.  F,  G,  H.  or 
PPP  of  this  part."  for  the  purposes  of 
this  subpart 

(12)  When  §63.149  (e)(1)  and  (e)(2) 
refer  to  "a  chemical  manu&cturing 
process  unit  subject  to  the  new  source 
requirements  of  40  CFR  63.100(1)(1)  or 
40  CFR  §  63.100  n)(2)."  the  owner  or 
operator  of  an  affected  source  shall 
substitute  "a  new  affected  source  as 
described  in  §  63.1420(a)(4),"  for  the 
purposes  of  this  subpart 

(13)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152(b)  of  subpart  G  are 
referred  to  in  §§  63.138  and  63.146  of 
subpart  G.  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.1439(e)(5)  shall  apply 
for  the  purposes  of  this  subpart  In 
addition,  when  §§  63.138  and  63.146  of 
subpart  G  require  that  information  be 
reported  according  to  §  63.152(b)  of 
subpart  G  in  the  Notification  of 
Compliance  Stattis,  owners  or  operators 
of  affected  sources  shall  report  the 
specified  information  in  the  Notification 
of  Compliance  Status  required  by 

§  63.1439(e)(5).  for  the  purposes  of  this 
subpart. 

(14)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c)  of 
subpart  G  are  referred  to  in  §  63.146  of 
subpart  G.  the  Periodic  Report 
requirements  contained  in 

§  63.1439(e)(6)  shall  apply  for  the 
purposes  of  this  subpart.  In  addition, 
when  §  63.146  of  subpart  G  requires  that 
information  be  reported  in  the  Periodic 
Reports  required  in  §  63.152(c)  of 
subpart  G,  owners  or  operatora  of 
affected  sources  shall  report  the 
specified  information  in  the  Periodic 
Reports  required  in  §63. 1439(e)(6),  for 
the  purposes  of  this  subpart 

(15)  When  the  term  "range"  is  used  in 
§§  63.132  tiirough  63.149  of  subpart  G. 
the  term  "level"  shall  be  used  instead, 
for  the  purposes  of  this  subpart  This 
level  shall  be  determined  using  the 
procedures  specified  in  §  63.1438. 

(16)  When  §  63.143(f)  of  subpart  G 
specifies  that  ownen  or  operaton  shall 
establish  the  range  that  indicates  proper 
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operation  of  the  treatment  process  or 
control  technique,  the  owner  or  operator 
shall  instead  comply  with  the 
requirements  of  §63.1438  (b)(1),  (c),  or 
(d)  for  establishing  parameter  level 
niflyiTniim«/nriiniTniim«,  for  the  purposes 
of  this  subpart 

(17)  When  §63.146(bH7)  and 
§  63.146(b)(8)  require  that  "the 
information  on  parameter  ranges 
specified  in  §  63.152(bK2)"  be  reported 
in  the  Notification  of  Compliance 
Status,  owners  and  operators  of  affected 
sources  are  instead  required  to  report 
the  information  on  parameter  levels  in 
the  Notification  of  Compliance  status  as 
specified  in  §  63.1439(e)(5)(ii),  for  the 
purposes  of  this  subpart. 

(18)  For  the  purposes  of  this  subpart, 
owners  or  operators  are  not  required  to 
comply  with  the  provisions  of 

§  63.138(g)  of  subpart  G. 

(19)  When  the  provisions  of 
§63.139(c)(lMii).  863.145(dX4).  or 

§  63.145(i)(2)  of  subpart  G  specify  that 
Method  18,  40  CFR  part  60,  appendix  A 
shall  be  used.  Method  18  or  Method 
25A,  40  CFR  part  60.  appendix  A  may 
be  used  for  the  purposes  of  this  subpart 
The  use  of  Method  25A.  40  CFR  part  60, 
appendix  A  shall  comply  with 
paragraphs  (a)(19)(i)  and  (a)(19Xii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25A.  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  trom  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(b)  The  owner  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  for  maintenance 
wastewater  in  §  63.105  of  subpart  F. 
except  that  when  §  63.105(a)  refera  to 
"organic  HAPs,"  the  definition  of 
organic  HAP  in  §  63.1423  shall  apply  for 
the  purposes  of  this  subpart. 

(c)  The  compliance  date  for  the 
affected  source  subject  to  the  provisions 
of  this  section  is  specified  in  §63.1422. 

§63.1434    Equipment  leak  provMona. 

(a)  The  owner  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  of  subpart  H  of  this  part 
for  all  equipment  in  organic  HAP 
service,  except  as  specified  in 
paragraphs  (b)  through  (g)  of  this 
section. 

(b)  The  compliance  date  for  the 
equipment  leak  provisions  in  this 
section  is  provided  in  §  63.1422(d). 


(c)  Affected  sources  subject  to  subpart 
I  of  this  part  shall  continue  to  comply 
with  subpart  I  until  the  compliance  date 
specified  in  §  63.1422.  After  the 
compliance  date  for  this  section,  the 
source  shall  be  subject  to  this  subpart 
and  shall  no  longer  be  subject  to 
subpart  L 

(d)  When  the  Initial  Notification 
requirements  contained  in  §  63.182(a)(1) 
and  §  63.182(b)  of  subpart  H  are  referred 
to  in  subpart  H,  the  owner  or  operator 
shall  comply  with  the  Initial 
Notification  requirements  contained  in 
§  63.1439(e)(3).  for  the  piuposes  of  this 
subpart 

(e)  The  Notification  of  Compliance 
Status  required  by  §  63.182(a)(2)  and 
§  63.182(c)  of  subpart  H  shall  be 
submitted  within  150  days  (rather  than 
90  days)  of  the  applicable  compliance 
date  specified  in  §  63.1422  for  the 
equipment  leak  provisions.  The 
notification  can  be  submitted  as  part  of 
the  Notification  of  Compliance  Status 
required  by  §63. 1439(e)(5). 

(in  The  Periodic  Reports  required  by 
§63.182(aM3)  and  §  63.182(d)  of  subpart 
H  shall  be  submitted  as  part  of  the 
Periodic  Reports  required  by 
§  63.1439(e)(6). 

(g)  If  specific  items  of  equipment, 
comprising  part  of  a  process  unit  subject 
to  this  subpart,  are  managed  by  different 
administrative  organizations  (e.g., 
different  companies,  affiliates, 
departments,  divisions,  etc.),  those 
items  of  equipment  may  be  aggregated 
with  any  PMPU  within  the  affected 
source  for  all  purposes  under  subpart  H, 
providing  there  is  no  delay  in  achieving 
the  applicable  compliance  date. 

183.1436    Heat  exchanger  provisions. 

(a)  The  owner  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  of  §  63.104  of  subpart  F  for 
heat  exchange  systems,  with  the 
exceptions  noted  in  paragraphs  (b) 
through  (d)  of  this  section. 

(b)  When  the  term  "chemical 
manufacturing  process  unit"  is  used  in 
§  63.104  of  subpart  F,  the  term 
"polyether  polyols  manufacturing 
process  unit"  shall  apply  for  the 
purposes  of  this  subpart.  Further,  when 
the  phrase  "a  chemical  manufacturing 
process  imit  meeting  the  conditions  of 
§63.100  (b)(1)  through  (b)(3)  of  this 
subpart,  except  for  chemical 
manufecturing  units  meeting  the 
condition  specified  in  §  63.100(c)  of  this 
subpart"  is  used  in  §  63.104(a)  of 
subpart  F,  the  term  "polyether  polyols 
manufacturing  process  imit"  shall  apply 
for  the  purposes  of  this  subpart 

(c)  When  §  63.104(c)(3)  and 
§63.104(0(1)  specify  that  the 
monitoring  plan  and  records  required  by 


§63.104  (f)(l)(i)  through  (f)(l)(iv)  shall 
be  kept  as  specified  in  §  63.103(c),  the 
provisions  of  §  63.1439(a)  and  the 
applicable  provisions  of  subpart  A  of 
this  part,  as  specified  in  Table  1  of  this 
subpart,  shall  apply  for  the  purposes  of 
this  subpart. 

(d)  When  §  63.104(f)(2)  of  subpart  F 
requires  information  to  be  reported  in 
the  Periodic  Reports  required  by 
§  63.152(c)  of  subpart  G.  the  owner  or 
operator  should  instead  report  the 
information  specified  in  §  63.104(f)(2)  of 
subpart  F  in  the  Periodic  Reports 
required  by  §  63.1439(e)(6).  for  the 
purposes  of  this  subpart 

163.1436    neesnwd 

S  63.1437    Additional  teat  mettwds  and 
procedures. 

(a)  Performance  testing  shall  be 
conducted  in  accordance  with  §  63.7 
(a)(1),  (aK3).  (d),  (eHD.  (eK2).  (eM4),  (g). 
and  (h)  of  subpart  A,  with  the 
exceptions  specified  in  paragraphs  (aKl) 
through  (aK4)  of  this  toction  and  the 
additions  specified  in  paragraph  (b)  of 
this  section.  Sections  63.1432  through 
63.1433  also  contain  specific  testing 
requirements. 

(1)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §  63.7(e)  of  subpart  A,  except  that 
performance  tests  shall  be  conducted 
during  worst  case  operating  conditions 
for  the  process. 

(2)  References  in  §  63.7(g)  of  subpart 
A  to  the  Notification  of  Compliance 
Status  requirements  in  §  63.9(h)  shall 
refer  to  the  requirements  in 

§  63.1439(e)(5),  for  the  purposes  of  this 
subpart. 

(3)  Because  the  site-specific  test  plans 
in  §  63.7(c)(3)  of  subpart  A  are  not 
required.  §63.7(h)(4)(ii)  is  not 
applicable. 

(4)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intent  to 
conduct  a  performance  test  at  least  30 
days  before  the  performance  test  is 
scheduled,  to  allow  the  Administrator 
the  opportunity  to  have  an  observer 
present  during  the  test. 

(b)  Data  shall  be  reduced  in 
accordance  with  the  EPA  approved 
methods  specified  in  the  applicable 
subpart  or,  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
validated  according  to  the  protocol  in 
Method  301,  40  CFR  part  63.  appendix  A. 

163.1438    Parameter  monitoring  levels  and 
excursions. 

(a)  Establishment  of  parameter 
monitoring  levels.  The  owner  or 
operator  of  a  control  or  recovery  device 
that  has  one  or  more  parameter 
monitoring  level  requirements  specified 
under  this  subpart  shall  establish  a 


maximum  or  minimiun  level  for  each 
measured  parameter.  If  a  performance 
test  is  required  by  this  subpart  for  a 
control,  recovery,  or  recapture  device, 
the  owner  or  operator  shall  use  the 
procedures  in  either  paragraph  (b)  or  (c) 
of  this  section  to  establish  this  parameter 
monitoring  level(s).  If  a  performance  test 
is  not  required  by  this  subpart  for  a 
control,  recovery,  or  recapture  device, 
the  OMmer  or  operator  may  use  the 
procedures  in  paragraph  (b),  (c).  or  (d) 
of  this  section  to  establish  the  parameter 
monitoring  levels.  When  using  the 
procedures  specified  in  paragraph  (c)  or 
(d)  of  this  section,  the  owner  or  operator 
shall  submit  the  information  spe<^ed 
in  §  63.506(e)(3)(vii)  for  review  and 
approved,  as  part  of  the  Precompliance 
Report. 

(1)  The  owner  or  operator  shall 
operate  control  and  recovery  devices 
such  that  the  daily  average  value  of 
monitored  parameters  remain  above  the 
minimum  established  level  or  below  the 
maximum  established  level. 

(2)  As  specified  in  §63.1439{eH6).  all 
established  levels,  along  with  their 
supporting  dociunentatlon  and  the 
definition  of  an  operating  day,  shall  be 
submitted  as  part  of  the  Notification  of 
Compliance  Status.  Once  approved,  this 
information  shall  be  Incorporated  into 
the  affected  source's  Notification  of 
Compliance  Status  or  operating  permit 

(3)  Nothing  in  this  section  shall  be 
construed  to  allow  a  monitoring 
parameter  excursion  caused  by  an 
activity  that  violates  other  applicable 
provisions  of  subparts  A,  F.  G,  or  H  of 
this  part. 

(b)  Establishmeirt  of  parameter 
monitoring  levels  based  on  performance 
tests.  The  procedures  specified  in 
paragraphs  (b)(1)  through  (b)(3J  of  this 
section  shall  be  used,  as  applicable,  in 
establishing  parameter  monitoring 
levels.  Level(s)  established  under  this 
paragraph  shall  be  based  on  the 
parameter  values  measured  during  the 
performance  test. 

(1)  Storage  tanks  and  wastewater.  The 
maximum  and/or  minimum  monitoring 
levels  shall  be  based  on  the  parameter 
values  measured  during  the 
performance  test,  supplemented,  if 
desired,  by  engineering  assessments 
and/or  manufacturer's 
recommendations. 

(2)  Process  vents  from  continuous  unit 
operations.  During  initial  compliance 
testing,  the  appropriate  parameter  shall 
be  continuously  monitored  during  the 
required  1-hour  runs  for  process  vents 
from  continuous  unit  operations.  The 
monitoring  level(s)  shall  then  be 
established  as  the  average  of  the 
maximum  (or  minimum)  point  values 
from  the  three  one-hour  test  runs.  The 


average  of  the  mnYimnm  values  shall  be 
used  when  establishing  a  maTimiifn 
level,  and  the  average  of  the  minimum 
values  shall  be  used  when  establishing 

a  n^inimniin  level. 

(3)  Process  vents  from  batch  unit 
operations.  For  process  vents  from  batch 
unit  operations,  during  initial 
compliance  testing,  the  appropriate 
parameter  shall  be  monitored 
continuously  during  the  entire  test 
period.  The  monitoring  level(s)  are 
those  estaUished  during  the  compliance 
test 

(c)  Establishment  of  parameter 
monitoring  levels  baaed  on  performajHx 
tests,  engineering  assessments,  and/or 
manufacturer's  recommendations. 
Parameter  monitoring  levels  established 
under  this  paragraph  shall  be  based  on 
the  parameter  values  measured  during 
the  performance  test  supplemented  by 
engineering  assessments  and 
manufacturer's  recommendations. 
Performance  testing  is  not  required  to  be 
conducted  over  tfaerentire  range  of 
expected  parameter  values.  The 
information  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  shall  be 
provided  in  the  Notification  of 
Compliance  Status. 

(1)  The  specific  level  of  the  monitored 
parameter(s)  for  each  emission  point 

(2)  The  rationale  for  the  specific  level 
for  eech  parameter  for  each  enussion 
point,  including  any  data  and 
calculations  used  to  develop  the  level 
and  a  description  of  why  the  level 
indicates  proper  operation  of  the  control 
or  recovery  device. 

(d)  Establishment  of  parameter 
monitoring  based  on  engineering 
assessments  and/or  manufacturer's 
recommendations.  If  a  performance  test 
is  not  required  by  this  subpart  for  a 
control  or  recovery  device,  the 
maximum  or  minimum  level  may  be 
based  solely  on  engineering  assessments 
and/or  manu&cturer's 
recommendations.  As  required  in 
paragraph  (a)(2)  of  this  section,  the 
determined  level  and  all  supporting 
documentation  shall  be  provided  in  the 
Notification  of  Compliance  Status. 

(e)  Compliance  determinations.  The 
provisions  of  this  paragraph  apply  only 
to  emission  points  and  control  or 
recovery  devices  for  which  continuous 
monitoring  is  required  under  this 
subpart 

(1)  The  parameter  monitoring  data  for 
storage  vessels,  process  vents,  process 
wastewater  streams,  and  emission 
points  included  in  emissions  averages 
that  are  required  to  perform  continuous 
monitoring  shall  be  used  to  determine 
compliance  for  the  monitored  control  or 
recovery  devices. 


(2)  Except  as  provided  in  paragraph 
(eK3)  and  (g)  of  this  section,  for  each 
excursion,  as  defined  in  paragraphs  (f) 
of  this  section,  the  owner  or  operator 
shall  be  deemed  out  of  compliance  with 
the  provisions  of  this  subpart. 

(3)  U  the  daily  average  value  of  a 
monitored  parameter  is  above  the 
maximum  level  or  below  the  minimum 
level  established,  or  if  monitoring  data 
cannot  be  collected  during  monitoring 
device  calibration  check  or  monitoring 
device  malfunction,  or  if  monitoring 
data  are  not  collected  during  periods  of 
non-operation  of  the  affected  source  or 
portion  thereof  (resulting  in  cessation  of 
the  emissions  to  which  the  mnnitnHng 
applies),  but  the  affected  source  is 
operated  during  the  periods  of  start-up, 
shutdown,  or  malfunction  in  accordance 
with  the  affected  source's  Start-up, 
Shutdowm,  and  Malfunction  Plan,  then 
the  event  shall  not  be  considered  a 
monitoring  parameter  excursion. 

(f)  Parameter  monitoring  excursion 
definitions.  For  storage  vessels  and 
process  vents  using  control  or  recovery 
devices  for  purposes  of  compliance,  and 
for  wastewater  streams,  an  excursion  . 
means  any  of  the  three  cases  listed  m 
paragraphs  (f)(1)  through  (f)(3)  of  this 
section.  For  a  control  or  recovery  device 
where  multiple  parameters  are 
monitored,  if  one  or  more  of  the  ~ 
parameters  meets  the  excursion  criteria 
in  paragraphs  (f)(1)  through  (0(3)  of  this 
section,  this  is  considered  a  single 
excursion  for  the  control  or  recovery 
device. 

(1)  The  daily  average  value  of  one  or 
more  monitored  parameters  is  above  the 
maximum  level  or  below  the  minimum 
level  established  for  the  given 
parameten. 

(2)  The  period  of  control  or  recovery 
device  operation  is  4  hours  or  greater  in 
an  operating  day  and  monitoring  data 
are  insufBcient  as  defined  in  paragraph 
(0(4)  of  this  section,  to  constitute  a  valid 
hour  of  data  for  at  least  75  percent  of  the 
operating  hours. 

(3)  The  period  of  control  or  recovery 
device  operation  is  less  than  4  hours  in 
an  operating  day  and  more  than  two  of 
the  houra  during  the  period  of  operation 
do  not  constitute  a  v^id  hour  of  data 
due  to  insufficient  monitoring  data,  as 
defined  in  paragraph  (0(4)  of  this 
section. 

(4)  Monitoring  data  are  insufficient  to 
constitute  a  valid  hoiu*  of  data,  as  used 
in  paragraphs  (0(2)  and  (0(3)  of  this 
section,  if  measured  values  are 
unavailable  for  any  of  the  15-minuts 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
§63. 1439(g)(3),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
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data  if  there  are  less  than  four  data 
measurements  made  during  the  hour. 

[g]  Excused  excursions.  A  number  of 
excused  excursions  shall  be  allowed  for 
each  control  or  recovery  device  for  each 
semiaimual  period.  The  number  of 
excused  excursions  for  each  semiannual 
period  is  specified  in  paragraphs  (g)(1) 
through  (g)(6)  of  this  section.  This 
paragraph  applies  to  affected  sources 
required  to  submit  Periodic  Reports 
semiannually  or  quarterly.  The  first 
semiannual  period  is  the  6-month 
period  starting  the  date  the  Notification 
of  Compliance  Status  is  due. 

(1)  For  the  first  semiannual  period — 
six  excused  excursions. 

(2)  For  the  second  semiannual 
period — five  excused  excursions. 

(3)  For  the  third  semiannual  period — 
four  excused  excursions. 

(4)  For  the  fourth  semiannual 
period — three  excused  excursions. 

(5)  For  the  fifth  semiannual  period — 
two  axciued  excursions. 

(6)  For  the  sixth  and  ail  subsequent 
semiannual  periods — one  excused 
excursion. 

f«X143l    QwMral  racordMaptng  md 


(a)  Data  retention.  Unless  otherwise 
specified  in  this  subpart,  each  owner  or 
operator  of  an  affected  source  shall  keep 
copies  of  all  applicable  records  and 
reports  required  by  this  subpart  for  at 
least  5  years.  All  applicable  records 
shall  be  maintained  in  such  a  maimer 
that  they  can  be  readily  accessed.  The 
most  recent  6  months  of  records  shall  be 
retained  on  site  or  shall  be  accessible 
from  a  central  location  by  computer  or 
other  means  that  provide  access  within 
2  hours  after  a  request  The  remaining 

4  and  one-half  years  of  records  may  be 
retained  o&ite.  Records  may  be 
maintained  in  hard  copy  or  computer- 
readable  form  including,  but  not  limited 
to,  on  microfilm,  computer,  floppy  disk, 
magnetic  tape,  or  microfiche.  If  an 
owner  or  operator  submits  copies  of 
reports  to  the  applicable  EPA  Regional 
Office,  the  owner  or  operator  is  not 
required  to  maintain  copies  of  reports. 
If  die  EPA  Regional  Office  has  waived 
the  requirement  of  §63.10(aK4)(ii)  for 
submittal  of  copies  of  reports,  the  owner 
or  operator  is  not  required  to  maintain 
copies  of  reports. 

(b)  Subpart  A  requirements.  The 
owner  or  operator  of  an  affected  source 
shall  comply  with  the  applicable 
recordkeeping  and  reporting 
requirements  in  40  CFR  part  63,  subpcut 
A  as  specified  in  Table  1  of  this  subpart. 
These  requirements  include,  but  are  not 
limited  to,  the  requirements  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 


(1)  Start-up,  shutdown,  and 
malfunction  plan.  The  owner  or 
operator  of  an  affected  source  shall 
develop  and  implement  a  written  start- 
up, shutdown,  and  malfunction  plan  as 
specified  in  §63. 6(e)(3)  of  subpart  A. 
This  plan  shall  describe,  in  detail, 
procedures  for  operating  and 
maintaining  the  affected  source  during 
periods  of  start-up,  shutdown,  and 
malfunction  and  a  program  for 
corrective  action  for  malfunctioning 
process  and  air  pollution  control 
equipment  used  to  comply  with  this 
subpart.  The  affected  source  shall  keep 
this  plan  onsite.  The  owner  or  operator 
shall  keep  the  written  start-up, 
shutdown,  and  malfunction  plan  on 
record  after  it  is  developed,  to  be  made 
available  for  inspection,  upon  request, 
by  the  Administrator  for  the  life  of  the 
affected  source  or  until  five  years  from 
the  date  the  affected  units  were  last 
subject  to  the  provisions  of  this  subpart 
for  those  affected  sources  that  are  no 
longer  subfect  Records  associated  with 
the  plan  shaU  be  kept  as  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)(D)  of  this  section.  Reports 
related  to  the  plan  shall  be  submitted  as 
specified  in  paragraph  (b)(l)(ii)  of  this 
section. 

(i)  Records  of  start-up.  shutdown,  and 
malfunction.  The  owner  or  operator 
shall  keep  the  records  specified  in 
paragraphs  (b)(l)(iKA)  through 
(b)(l)(i)(D)  of  this  section. 

(A)  Records  of  the  occurrence  and 
duration  of  each  start-up,  shutdown, 
and  malfunction  of  operation  of  process 
equipment  or  combustion,  recovery,  or 
recapture  devices  or  continuous 
monitoring  systems  used  to  comply 
with  this  subpart  during  which  excess 
emissions  (as  defined  in  §63. 14 20(h)(3)) 
occur. 

(B)  For  each  start-up,  shutdown,  or 
malfunction  during  which  excess 
emissions  (as  defined  in  §  63.1420(h)(3)) 
occur,  records  that  the  procedures 
specified  in  the  affected  source's  start- 
up, shutdown,  and  malfunction  plan 
were  followed,  and  documentation  of 
actions  taken  that  are  not  consistent 
with  the  plan.  For  example,  if  a  start-up. 
shutdown,  and  malfunction  plan 
includes  procedures  for  routing  a 
combustion,  recovery,  or  recapture 
device  to  a  backup  combustion, 
recovery,  or  recapture  device,  records 
must  be  kept  of  whether  the  plan  was 
followed.  These  records  may  take  the 
form  of  a  "checklist,"  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  start-up, 
shutdown,  and  malfunction  plan  for  the 
event 

(C)  For  continuous  monitoring 
systems  used  to  comply  with  this 


subpart,  recoMs  documenting  the 
completion  of  calibration  checks  and 
maintenance  of  continuous  monitoring 
systems  that  are  specified  in  the 
manufacturer's  instructions  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(ii)  Reports  of  start-up,  shutdown,  and 
malfunction.  For  the  purposes  of  this 
subpart,  the  semiannual  start-up. 
shutdown,  and  malfunction  reports 
shall  be  submitted  on  the  same  schedide 
as  the  Periodic  Reports  required  under 
paragraph  (e)(6)  of  this  section  instead 
of  the  schedule  specified  in 
S  63.10(d)(5)(i)  of  subpart  A.  The  reports 
shall  include  the  information  specified 
in  paragraphs  (b)(l)(i)(A)  through 
(bHl)(iKC)  of  this  section  and  shall 
contain  the  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy. 

(2)  Application  for  approval  of 
construction  or  reconstruction.  For  new 
affected  sources,  each  owner  or  operator 
shall  comply  with  the  provisions  in 
§  63.5  of  subpart  A  regarding 
construction  and  reconstruction, 
excluding  the  provisions  specified  in 
§63.5  (d)(l)(u)(H).  (d)(l)(iii),  (d)(2),  and 
(dX3)(ii)  of  subpart  A. 

(c)  Subpart  H  requirements.  Owners 
or  operators  of  affected  sources  shall 
comply  with  the  reporting  and 
recordkeeping  requirements  in  subpart 
H,  except  as  specified  in  §  63.1434(b) 
through  §63. 1434(g). 

(d)  Recordkeeping  and 
documentation.  Owmers  or  operators 
required  to  comply  with  §  63.1438  and, 
therefore,  required  to  keep  continuous 
records  shall  keep  records  as  specified 
in  paragraphs  (d)(1)  through  (d)(9)  of 
this  section,  unless  an  alternative 
recordkeeping  system  has  been 
requested  aiul  approved  as  specified  In 
paragraph  (g)  or  (h)  of  this  section.  If  a 
monitoring  plan  for  storage  vessels 
pursuant  to  §  63.1432(1)  reqiures 
continuous  records,  the  monitoring  plan 
shall  specify  which  provisions,  if  any,  of 
paragraphs  (d)(1)  through  (d)(9)  of  this 
section  apply.  As  described  in 

§  63.1432(1),  certain  storage  vessels  are 
not  required  to  comply  with  §  63.1438 
and,  therefore,  are  not  required  to  keep 
continuous  records  as  specified  in  this 
paragrapih.  Owners  and  operators  of 
such  storage  vessels  shall  keep  records 
as  specified  in  the  monitoring  plan 
required  by  §  63.1432(1). 

(1)  The  monitoring  system  shall 
measure  data  values  at  least  once  during 
approximately  equal  15  minute 
intervals. 


(2)  The  ownw  or  operator  shall  record 
either  measured  data  value,  or  block 
average  values  for  1  hour  or  shorter 
periods  calculated  from  all  measured 
data  values  diuing  each  period.  If  values 
are  measured  more  fr«quenUy  than  once 
per  minute,  a  single  value  for  each 
minute  may  be  used  to  calculate  the 
hourly  (or  shorter  period)  block  average 
instead  of  all  measured  values.  Owners 
or  operators  of  process  vents  from  batch 
imit  operations  must  be  record  each 
measured  data  value. 

(3)  Daily  average  values  of  each 
continuously  monitored  parameter  shall 
be  calcidated  for  each  operating  day  as 
specified  in  paragraphs  (d)(3)(i)  through 
(d)(3)(ii)  of  this  section,  except  as 
specified  in  paragraphs  (dXB)  and  (d)(7) 
of  this  section. 

(i)  The  daily  average  value  shall  be 
calculated  as  the  average  of  all 
parameter  values  recorded  during  the 
operating  day.  The  calculated  average 
shall  cover  a  24-hour  period  if  operation 
is  continuous,  or  the  number  of  hours  of 
operation  per  operating  day  if  operation 
is  not  continuous. 

(ii)  The  operating  day  shall  be  the  24- 
ho\ir  period  that  the  owner  or  operator 
specifies  in  the  operating  permit  or  the 
Notification  of  Compliance  Status.  It 
may  be  frxnn  midnight  to  midnight  or 
another  24-hour  period. 

(4)  Records  required  for  excursions.  If 
the  daily  average  value  of  a  monitored 
parameter  for  a  given  operating  day  is 
below  the  minimum  level  or  above  the 
maximum  level  established  in  the 
Notification  of  CompUance  Status  or 
operating  permit  the  owner  or  op«ator 
shall  retain  the  data  recorded  that 
operating  day  under  paragraph  (d)(2)  of 
thislaction. 

(5)  Records  required  when  the  daily 
average  value  is  within  the  established 
limit.  If  the  daily  average  value  of  a 
monitored  parameter  for  a  given 
operating  disy  is  above  the  minitniim 
level  or  below  the  maximum  level 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 
the  owner  or  operator  shall  retain  the 
data  recorded  that  operating  day  under  . 
paragraph  (d)(2)  of  this  section. 

{6)  Records  required  when  all 
recorded  values  are  within  the 
established  limits.  If  all  recorded  values 
for  a  monitored  parameter  during  an 
operating  day  are  above  the  mrnimnm 
level  or  below  the  m«TriiniiTn  level 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit, 
the  owner  or  operator  may  record  that 
all  values  were  above  the  TniniiniiTn 
level  or  below  the  m^Trimnm  level  rather 
than  calculating  and  recording  a  daily 
average  for  that  operating  day.  For  these 
operating  days,  the  records  required  in 


paragraph  (d)(5)  of  this  section  are 
reauh«d. 

(7)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repain,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
any  average  computed  under  this 
subpart.  Records  shall  be  kept  of  the 
times  and  diuations  of  all  such  periods 
and  any  other  periods  during  process  or 
combustion,  recovery,  or  recapture 
device  operation  when  monitora  are  not 
operating. 

(8)  For  each  flexible  operation  unit  in 
which  the  primary  product  is 
determined  to  be  something  other  than 

a  polyether  polyol  product,  the  owner  or 
operator  Sh^  nnaintain  the 

documentation  specified  in 
§  63.1420(e)(7). 

(9)  The  owner  or  operator  of  an 
affected  source  granted  a  waiver  under 
§  63.10(f)  shall  maintwin  the  information 
demonstrating  whether  an  affected 
source  is  meeting  the  requirements  for 

a  waiver  of  recordkeeping  or  reporting 
requirements. 

(e)  Reporting  and  notification.  (1)  In 
addition  to  the  reports  and  notifications 
required  by  subparts  A  and  H  of  this 
part,  as  specified  in  this  subpart,  the 
owner  or  operator  of  an  affected  source 
shall  prepare  and  submit  the  reports 
listed  in  paragraphs  (e)(3)  through  (e)(9) 
of  this  section,  as  applicable. 

(2)  All  reports  required  under  this 
subpart  shall  be  sent  to  the 
Administrator  at  the  applicable  address 
listed  in  §63.13  of  subpart  A  of  this 
part.  If  acceptable  to  both  the 
Administrator  and  the  owner  or 
operator  of  a  soiux:e.  reports  may  be 
submitted  on  electronic  media. 

(3)  Initial  Notification.  Each  owner  or 
operator  of  an  existing  or  new  afiiected 
source  shall  submit  a  written  Initial 
Notification  to  the  Administrator, 
containing  the  information  described  in 
paragraph  (e)(3)(i)  of  this  section, 
according  to  the  schedule  in  paragraph 
(e)(3)(ii)  of  this  section.  The  Initial 
Notification  provisions  in  §  63.9(b)(2), 
(b)(3),  and  (b)(6)  of  subpart  A  shall  not 
apply,  for  the  purposes  of  this  subpart 

(i)  The  Initial  Notification  shall 
include  the  following  information: 

(A)  The  name  and  address  of  the 
owner  or  operator; 

(B)  The  address  (physical  location)  of 
the  affected  source; 

(C)  An  identification  of  the  kinds  of 
emission  points  within  the  affected 
source; 

(D)  An  identification  of  the  afiiacted 
source;  and 

(E)  A  statement  of  whether  the  source 
can  achieve  compliance  by  the  relevant 
compliance  date  specified  in  §  63.1422. 


(ii)  The  hiitial  Notification  shall  be 
submitted  according  to  the  schedule  in 
paragraph  (e)(3)(u)(A),  (e)(3)(ii)(B).  or 
(e)(3)(ii)(C)  of  this  section,  as  applicable. 

(A)  For  an  existing  source,  the  Initial 
Notification  shall  be  submitted  within 
120  calendar  days  after  the  date  of 
promulgation. 

(B)  For  a  new  source  that  has  an 
initial  start-up  90  calendar  days  after  the 
date  of  promulgation  of  this  subpart  or 
later,  the  application  for  approval  of 
construction  or  reconstruction  required 
by  §  63.5(d)  of  subpart  A  shall  be 
submitted  in  lieu  of  the  Initial 
Notification.  The  application  shall  be 
submitted  as  soon  as  practical  before 
construction  or  reconstruction  is 
plaimed  to  commence  (but  it  need  not 
be  sooner  than  90  calendar  days  after 
the  date  of  publication  of  this  subpart). 

(C)  For  a  new  source  that  has  an 
initial  start-up  prior  to  90  calendar  days 
after  the  date  of  promulgation,  the 
Initial  Notification  shall  be  submitted 
within  90  calendar,  days  after  the  date  of 
promulgation  of  this  subpart.  The 
application  for  approval  of  construction 
or  reconstruction  described  in  §  63.5(d) 
of  subpart  A  is  not  required  for  these 
sources. 

(4)  Precompliance  Report.  Affiected 
sources  requesting  an  extension  for 
compliance,  or  requesting  ^proval  to 
use  alternative  monitoring  parameters, 
alternative  continuous  monitoring  and 
recordkeeping,  or  alternative  controls, 
shall  submit  a  Precompliance  Report 
according  to  the  schedule  described  in 
paragraph  (e)(4)(i)  of  this  section.  The 
Precompliance  Report  shall  contain  the 
information  specified  in  paragraphs 
(e)(4)(ii)  through  (eM4)(vi)  of  this 
section,  as  appropriate. 

(i)  Submittal  dates.  The 
Precompliance  Report  shall  be 
submitted  to  the  Administrator  no  later 
than  12  months  prior  to  the  compliance 
date.  For  new  sources,  the 
Precompliance  Report  shaU  be 
submitted  to  the  Administrator  with  the 
application  for  approval  of  construction 
or  reconstruction  reqtdred  in  paragraph 
(b)(2)  of  this  section. 

(ii)  A  request  for  an  extension  for 
compliance  may  be  submitted  in  the 
Precompliance  Report,  in  a  s^Mrate 
submittal  to  the  Administrator,  or  in  the 
Operating  Permit  application,  as 
specified  in  §  63.1422(e). 

(iii)  The  alternative  monitoring 
parameter  information  required  in 
paragraph  (f)  of  this  section  shall  be 
submitted  if.  for  any  emission  point  the 
owner  or  operator  of  an  affiected  source 
seeks  to  comply  through  the  use  of  a 
control  technique  other  than  those  for 
which  monitoring  parameters  are 
specified  in  this  subpart  or  in  subpart  G 
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of  this  part,  or  seeks  to  comply  by 
monitoring  a  different  parameter  than 
those  specified  in  this  subpart  or  in 
subpart  G  of  this  part. 

(iv)  If  the  affected  source  seeks  to 
comply  using  alternative  continuous 
monitoring  and  recordkeeping  as 
specified  in  paragraph  (g)  of  this 
section,  the  information  requested  in 
paragraph  (e)(4)(iv)(A)  or  (e)(4)(iv)(B)  of 
this  section  must  be  submitted  in  the 
Precompliance  Report. 

(A)  Tne  owner  or  operator  must 
subniit  notification  of  the  intent  to  use 
the  provisions  specified  in  paragraph  (h) 
of  this  section:  or 

(B)  The  owner  or  operator  must 
submit  a  request  for  approval  to  use 
alternative  continuous  monitoring  and 
recordkeeping  provisions  as  specified  in 
paragraph  (g)  of  this  section. 

(vjThe  owner  or  operator  shall  report 
the  intent  to  use  alternative  controls  to 
comply  with  the  provisions  of  this 
subpart.  Alternative  controls  must  be 
deemed  by  the  Administrator  to  be 
equivalent  to  the  controls  required  by 
the  standard,  under  the  procedures 
oudined  in  §  63.6(g)  of  subpart  A. 

(5)  Notification  of  Compliance  Status. 
For  existing  and  new  affected  sources,  a 
Notification  of  Compliance  Status  shall 
be  submitted  within  150  days  after  the 
compliance  dates  specified  in  §63.1422. 
For  equipment  leaks  subject  to 
§63.1434,  the  owner  or  operator  must 
submit  the  information  required  in 
§63. 182(c)  of  subpart  H  in  the 
Notification  of  Compliance  Status.  For 
all  other  emission  points,  including  heat 
exchange  systems,  the  Notification  of 
Compliance  Status  shall  contain  the 
information  listed  in  paragraphs  (e)(5)(i) 
through  (e)(5)(vii)  of  this  section. 

(i)'fhe  results  of  any  emission  point 
group  determinations,  process  section 
applicability  determinations, 
performance  tests,  inspections, 
continuous  monitoring  system 
performance  evaluations,  any  other 
information  used  to  demonstrate 
compliance,  values  of  monitored 
parameters  established  during 
performance  tests,  and  any  other 
information  required  to  be  included  in 
the  Notification  of  Compliance  Status 
under  §  63.1422(j),  §  63.122  of  subpart 
G.  and  §  63.1432  for  storage  vessels,  and 
§63.146  of  subpart  G  for  process 
wastewater.  In  addition,  each  owner  or 
operator  shall  comply  with  paragraphs 
(e)(5)(i)(A)  and  (e)(5)(i)(B)  of  this 
section. 

(A)  For  performance  tests,  group 
determinations,  or  determination  that 
controls  are  needed,  the  Notification  of 
Compliance  Status  shall  include  one 
complete  test  report,  as  described  in 
paragraph  (e)(5)(i)(B)  of  this  section,  for 


each  test  method  used  for  a  particiUar 
kind  of  emission  point.  For  additional 
tests  performed  for  the  same  kind  of 
emission  point  using  the  same  method, 
the  results  and  any  other  required 
information  shall  be  submitted,  but  a 
complete  test  report  is  not  reauired. 

(B)  A  complete  test  report  snail 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  qviahty  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(ii)  For  each  monitored  parameter  for 
which  a  maximum  or  minimum  level  is 
required  to  be  established  under 
§  63.114(e)  of  subpart  G  and 
§  63.1429(d)  for  process  vents. 
§  63.143(f)  of  subpart  G  for  process 
wastewater,  paragraph  (e)(8)  of  this 
section,  or  paragraph  (f)  of  this  section, 
the  information  specified  in  paragraphs 
{eM5)(ii)(A)  Ummgh  (e)(5)(ii)(C)  of  diis 
section  shall  be  submitted.  Further,  as 
described  in  §63.1432(k),  for  those 
storage  vessels  for  which  the  monitoring 
plan  required  by  §  63.120(d)(3)  specifies 
compliance  with  the  provisions  of 
§  63.1438,  the  owner  or  operator  shall 
provide  the  information  specified  in 
paragraphs  (e)(5)(ii)(A)  through 
(e)(5)(ii)(C)  of  this  section  for  each 
monitoring  parameter.  For  those  storage 
vessels  for  which  the  monitoring  plan 
required  by  §  63.120(d)(2)  does  not 
require  compliance  with  the  provisions 
of  §  63.1438.  the  owner  or  operator  shall 
provide  the  information  s{>ecified  in 
§  63.120(d)(3)  as  part  of  the  Notification 
of  Compliance  Status. 

(A)  Toe  required  information  shall 
include  the  specific  maximum  or 
minimum  level  of  the  monitored 
parameter(s)  for  each  emission  point. 

(B)  The  required  information  shall 
include  the  rationale  for  the  specific 
miiirimiiin  or  minimum  level  for  each 
parameter  for  leach  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  level  and  a 
description  of  why  the  level  indicates 
that  the  combustion,  recovery,  or 
recapture  device  is  operated  in  a 
manner  to  ensure  compliance  with  the 
provisions  of  this  subpart 

(C)  The  required  information  shall 
include  a  definition  of  the  affected 
source's  operating  day,  as  specified  in 
paragraph  (d)(3)(ii)  of  this  section,  for 
purposes  of  determining  daily  average 
values  of  monitored  parameters. 


(D)  The  reqtiired  information  shall 
include  a  definition  of  the  affected 
source's  operating  month  for  the 
purposes  of  determining  monthly 
average  values  of  residual  organic  HAP. 

(iii)  The  determination  of 
applicability  for  flexible  operation  units 
as  specified  in  §  63.1420(e)(6). 

(iv)  The  parameter  monitoring  levels 
for  flexible  operation  units,  and  the 
basis  on  which  these  levels  were 
selected,  or  a  demonstration  that  these 
levels  are  appropriate  at  all  times,  as 
specified  in  §63. 1420(e)(7). 

(v)  The  results  for  each  predominant 
use  determination  for  storage  vessels 
belonging  to  an  affected  source  subject 
to  this  subpart  that  is  made  imder 
§  63.1420(f)(6). 

(vi)  If  any  emission  point  is  subject  to 
this  subpart  and  to  other  standards  as 
specified  in  §63.1422(j),  and  if  the 
provisions  of  §  63.1422(j)  allow  the 
owner  or  operator  to  choose  which 
testing,  monitoring,  reporting,  and 
recordkeeping  provisions  will  be 
followed,  then  the  Notification  of 
Compliance  Status  shall  indicate  which 
rule's  requirements  will  be  followed  for 
testing,  monitoring,  reporting,  and 
recordUkeeping. 

(vii)  An  owner  or  operator  who 
transfers  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  for  treatment 
pursuant  to  §  63.132(g)  shall  include  in 
the  Notification  of  Compliance  Status 
the  name  and  location  of  the  transferee 
and  a  description  of  the  Group  1 
wastewater  stream  or  residual  sent  to 
the  treatment  facility. 

(6)  Periodic  Reports.  For  existing  uid 
new  affected  soiuces.  each  owner  or 
operator  shall  submit  Periodic  Reports 
as  specified  in  paragraphs  (e)(6)(i) 
through  (e)(6)(x)  of  this  section.  In 
addition,  for  equipment  leaks  subject  to 
§  63.1434,  the  owner  or  operator  must 
submit  the  information  specified  in 
§  63.182(d)  of  subpart  H.  and  for  heat 
exchange  systems  subject  to  §  63.1434. 
the  owner  or  operator  must  submit  the 
information  specified  in  §  63.104(f)(2)  of 
subpart  F. 

(i)  Except  as  specified  in  paragraphs 
(e)(6)(viii)  of  this  section,  a  report 
containing* the  information  in  paragraph 
(e)(6)(ii)  of  this  section  or  paragraphs 
(e)(BXiU)  through  (e)(6Kvii)  of  this 
section,  as  appropriate,  shall  be 
submitted  semiannually  no  later  than  60 
days  after  the  end  of  each  180  day 
period.  The  first  report  shall  be 
submitted  no  later  than  240  days  after 
the  date  the  Notification  of  Compliance 
Status  is  due  and  shall  cover  the  6- 
month  period  beginning  on  the  date  the 
Notification  of  Compliance  Status  is 


due.  Subsequent  reports  shall  cover 
each  preceding  6-month  period. 

(ii)  If  none  of  the  compliance 
exceptions  in  paragraphs  (e)(6)(iii) 
through  (e)(6)(vii)  of  this  section 
occurred  during  the  6-month  period,  the 
Periodic  Report  required  by  paragraph 
(e)(6)(i)  of  this  section  shall  be  a 
statement  that  the  affected  source  was  in 
compliance  for  the  preceding  6-month 
period  and  that  none  of  the  activities 
specified  in  paragraphs  (e)(6)(iii) 
through  (e)(6)(vii)  of  this  section 
occurred. 

(iii)  For  an  owner  or  operator  of  an 
affected  source  complying  with  the 
provisions  of  §§  63.1432  through 
63.1433  for  any  emission  point.  Periodic 
Reports  shall  include: 

(A)  All  information  specified  in 

§  63.122(a)(4)  of  subpart  G  for  storage 
vessels.  §  63.1430  (h)  or  (i)  for  process 
vents.  §  63.104(b)(4)  of  subpart  F  for 
heat  exchange  systems,  and  §  63.146(c) 
through  §  63.146(f)  of  subpart  G  for 
process  wastewater. 

(B)  The  daily  average  values  of 
monitored  parameters  for  all  exclusions, 
as  definedin  §  63.1438(f). 

(C)  The  periods  when  monitoring  data 
were  not  collected  shall  be  specifiml; 
and 

(D)  The  information  in  paragraphs 
(e)(6)(iii)(D)(l)  throiigh  {e)(6)(iii)(D)(4)  of 
this  section,  as  applicable: 

(I)  Notification  if  a  process  change  is 
made  such  that  the  group  status  of  any 
emission  point  changes.  The 
information  submitted  shall  include  a 
compliance  schedule,  as  specified  in 
paragraphs  (e)(6)(iii)(D){2)(i)  and 
(e)(6)(iii)(D)(2)(//)  of  tiiis  section,  for 
emission  points  that  change  from  Group 
2  to  Group  1  as  specified  in 
§ 63.1420(g)(3):  or  for  process  vents 
under  the  conditions  listed  in 
§63.1429(g)(3)(i).  This  information  may 
be  submitted  in  a  separate  report,  as 
specified  in  §63.1430(1). 

(i)  The  owner  of  operator  shall  submit 
to  the  Administrator  for  approval  a 
compliance  schedule  and  a  justification 
for  the  schedule. 

(ii)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  days  of  receipt  of 
the  compliance  schedule  and 
justification. 

[2)  Notification  if  one  or  more 
emission  points  or  one  or  more  PMPU 
is  added  to  an  affected  source.  The 
owner  or  operator  shall  submit  the 
information  contained  in  paragraphs 
(e)(6)(iii)(D)(3)(i)  thrmigh 
(e)(6)(iii)(D)(3)(iii)  of  this  section. 

(/)  A  description  of  the  addition  to  the 
affected  source; 

(ii)  Notification  of  the  group  status  or 
control  requirement  for  the  additional 


emission  point  or  all  emission  points  in 
the  PMPU; 

[iii)  A  compliance  schedule,  as 
required  under  paragraph 
(e)(6)(iii)(D)(2)  of  this  section. 

(3)  For  process  wastewater  streams 
sent  for  treatment  pursuant  to 
§  63.132(g),  reports  of  changes  in  the 
identity  of  the  treatment  facility  or 
transferee. 

(E)  The  information  in  paragraph 
(b)(l)(ii)  of  this  section  for  reports  of 
start-up,  shutdown,  and  malfimction. 

(iv)  U  any  performance  tests  are      x 
reported  in  a  Periodic  Report,  the 
following  information  shall  be  included: 

(A)  One  complete  test  report  shall  be 
submitted  for  each  test  method  used  for 
a  particular  kind  of  emission  point 
tested.  A  complete  test  report  shall 
contain  the  information  specified  in 
paragraph  (e)(5)(i)(B)  of  this  section. 

(B)  For  additional  tests  performed  for 
the  same  kind  of  emission  point  using 
the  same  method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 

(v)  The  results  for  each  change  made 
to  a  primary  product  determination  for 
a  polyether  polyol  product  made  under 
§  63.1420(e)(6). 

(vi)  The  results  for  each  change  made 
to  a  predominant  use  determination  for 
a  storage  vessel  belonging  to  an  affected 
source  subject  to  this  subpart  that  is 
made  under  §  63.1420(f)(6). 

(vii)  The  Periodic  Report  required  by 
§  63.1434(f)  shall  be  submitted  as  part  of 
the  Periodic  Report  required  by 
paragraph  (e)(6)  of  this  section. 

(viii)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  a  period  of  1  year  for  an 
emission  point  or  process  section  if  the 
emission  point  or  process  section  has 
more  excursions,  as  defined  in 
§  63.1438(f),  than  the  number  of  excused 
excursions  allowed  under  §  63.1438(g) 
for  a  semiaimual  reporting  period  and 
the  Administrator  requests  the  owner  or 
operator  to  submit  quarterly  reports  for 
that  emission  point  or  process  section. 

(7)  Other  reports.  The  notifications  of 
inspections  required  by  §63.1432  shall 
be  submitted,  as  specified  in  §  63.122 
(h)(1)  and  (h)(2)  of  subpart  G. 

(8)  Operating  permit  application.  An 
owner  or  operator  who  submits  an 
operating  permit  application  instead 
I^ecompliance  Report  shall  submit  the 
information  specified  in  paragraph  (e)(4) 
of  this  section,  Precompliance  Report,  as 
applicable,  with  the  operating  permit 
application. 

ff)  Alternative  monitoring  parameters. 
The  owner  or  operator  who  has  been 
directed  by  any  section  of  this  subpart 
or  any  section  of  another  subpart 


referenced  by  this  subpart  to  set  unique 
monitoring  parameters,  or  who  requests 
approval  to  monitor  a  different 
parameter  than  those  listed  in  §  63.1432 
for  storage  vessels,  §  63.1426  for  ECO, 
§  63.1429  for  process  vents,  or  §  63.143 
of  subpart  G  for  process  wastewater 
shall  submit  the  information  specified 
in  paragraphs  (f)(1)  through  (0(3)  of  this 
section  in  the  Precompliance  Report,  as 
required  by  paragraph  (e)(4)  of  this 
section.  The  owner  or  operator  shall 
retain  for  a  period  of  5  years  each  record 
required  by  paragraphs  (f)(1)  through 
(f)(3)  of  this  section. 

(1)  The  required  information  shall 
include  a  description  of  the  parameterfs) 
to  be  monitored  to  ensure  the 
combustion,  recovery  or  control 
technique,  or  pollution  prevention 
measure  is  operated  in  conformance 
with  its  design  and  achieves  the 
specified  emission  limit,  percent 
reduction,  or  nominal  efficiency,  and  an 
explanation  of  the  critnia  used  to  select 
the  parameter(s). 

(2)  The  required  information  shall 
include  a  description  of  the  methods 
and  procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation,  the  schedule 
for  this  demonstration,  and  a  statranent 
that  the  owner  or  operator  vtrill  establish 
a  level  for  the  monitored  parameter  as 
part  of  the  Notification  of  Compliance 
Statiis  report  required  in  paragraph 
(e)(5)  of  this  section,  imless  this 
information  has  already  been  included 
in  the  operating  permit  application. 

(3)  The  required  information  shall 
include  a  description  of  the  proposed 
monitoring,  recordkeeping,  and 
recording  system,  to  include  the 
frequency  and  content  of  monitoring, 
recordkeeping,  and  reporting.  Further, 
the  rationale  for  the  proposed 
monitoring,  recordkeeping,  and 
reporting  system  shall  be  included  if 
either  condition  in  paragraph  (f)(3)(i)  or 
(f)(3)(ii)  of  this  section  is  met: 

(i)  If  monitoring  and  recordkeeping  is 
not  continuous,  or 

(ii)  If  reports  of  daily  average  values 
will  not  be  included  in  Periodic  Reports 
when  the  monitored  parameter  value  is 
above  the  maximum  level  or  below  the 
minimum  level  as  established  in  the 
operating  permit  or  the  Notification  of 
Compliance  Status. 

(g)  Alternative  continuous  monitoring 
and  recordkeeping.  An  owner  or 
operator  choosing  not  to  implement  the 
continuous  parameter  operating  and 
recordkeeping  provisions  listed  in 
§  63.1429  for  process  vents,  and 
§63.1433  for  wastewater,  may  instead 
request  approval  to  use  alternative 
continuous  monitoring  and 
recordkeeping  provisions  according  to 
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the  procedures  specified  in  paragraphs 
(g)(1)  through  (g)(4)  of  this  section. 
Requests  shall  be  submitted  in  the 
Precompliance  Report  as  specified  in 
paragraph  (e)(4)(iv)  of  this  section,  and 
shall  contain  the  information  specified 
in  paragraphs  (g)(2)(ii)  and  (g)(3Kii)  of 
this  section,  as  applicable. 

(1)  The  provisions  in  §  63.8(f)(5)(i)  of 
subpart  A  shall  govern  the  review  and 
approval  of  requests. 

(2)  An  owner  or  operator  of  an 
afiiected  source  that  does  not  have  an 
automated  monitoring  and  recording 
system  capable  of  measuring  parameter 
values  at  least  once  during 
approximately  equal  15  minute  intervals 
and  that  does  not  generate  continuous 
records  may  request  approval  to  use  a 
nonautomated  system  with  less  frequent 
mouitoring,  in  accordance  with 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  averages  shall  be 
calculated  from  these  hourly  values  and 
recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  afiiected 
source  does  not  have  an  automated 
monitoring  and  recording  system; 

(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  that  the  proposed 
monitoring  frequency  is  sufficient  to 
represent  combustion,  recovery,  or 
recapture  device  operating  conditions, 
considering  typical  variability  of  the 
specific  process  and  combustion, 
recovery,  or  recapture  device  operating 
ptuameter  being  monitored. 

(3)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  at  approximately  equal 
intervals  of  about  15  minutes),  but  that 
records  all  values  that  meet  set  criteria 
for  variation  bom  previously  recorded 
values,  in  accordance  with  paragraphs 
(g)(3)(i)  and  (g)(3)(ii)  of  this  section. 

(i)  The  requested  system  shall  be 
designed  to: 

(A)  Measure  the  operating  parameter 
value  at  least  once  during 
approximately  equal  15  minute    . 
intervals; 

(B)  Record  at  least  four  values  each 
hour  during  periods  of  operation; 

(C)  Record  the  date  and  time  when 
monitors  are  tiuned  off  or  on; 


(D)  Recognize  imchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly^  alert  the  operator, 
and  record  the  incident; 

(E)  Calculate  daily  average  values  of 
the  monitored  operating  parameter 
based  on  all  measured  data;  and 

(F)  If  the  daily  average  is  not  an 
exclusion,  as  defined  in  §  63.1438(0,  the 
data  for  that  operating  day  may  be 
converted  to  hourly  average  values  and 
the  four  or  more  individual  records  for 
each  hour  in  the  operating  day  may  be 
discarded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  monitoring 
system  and  data  compression  recording 
system,  including  the  criteria  used  to 
determine  which  monitored  values  are 
recorded  and  retained; 

(B)  The  method  for  calculating  daily 
averages;  and 

(C)  A  demonstration  that  the  system 
meets  all  criteria  in  paragraph  (g)(3)(i)  of 
this  section. 

(4)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f)(4)  of 
subpart  A. 

(h)  Reduced  recordkeeping  program. 
For  any  parameter  with  respect  to  any 
item  of  eqvupment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  in 
paragraph  (h)(1)  or  (h)(2)  of  this  section 
as  alternatives  to  the  continuous 
operating  parameter  monitoring  and 
recordkeeping  provisions  listed  in 
§63.1432  for  storage  vessels,  §63.1429 
for  process  vents,  and  §  63.1433  for 
wastewater.  The  owner  or  operator  shall 
retain  for  a  period  of  5  years  each  record 
required  by  paragraph  (h)(1)  or  (h)(2)  of 
this  section. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average  value,  and  is  not 
required  to  retain  more  frequent 
monitored  of>erating  parameter  values, 
for  a  monitored  parameter  with  respect 
to  an  item  of  equipment,  if  the 
requirements  of  paragraphs  (h)(l)(i) 
through  (h)(l)(iv)  of  this  section  are  met. 
An  owner  or  operator  electing  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  of  this  section  shall  notify  the 
Administrator  in  the  Notification  of 
Compliance  Status  or,  if  the  Notification 
of  Compliance  Status  has  already  been 
submitted,  in  the  Periodic  Report 
immediately  preceding  implementation 
of  the  requirements  of  paragraph  (h)(1) 
of  this  section. 

(i)  The  monitoring  system  is  capable 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  operation  other 
than  start-ups,  shutdowns  or 
malfunctions  (e.g.,  a  temperature 
reading  of  —  200  "C  on  a  boiler),  and 


will  alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  occurrence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  constitute  a  single  occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throughout  each 
operating  day,  a  numing  average  of  the 
monitoring  values  that  have  been 
obtained  during  that  operating  day,  and 
the  capability  to  observe  this  nuining 
average  is  readily  available  to  the 
Administrator  on-site  during  the. 
of>erating  day.  The  owner  or  operator 
shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (h)(l)(ii)(A)  through 
(h)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  constitute  a  single 
occurrence. 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  six  one-hour  average  values;  and 

(C)  The  riinning  average  reflects  a 
period  of  operation  other  than  a  start- 
up, shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  start- 
ups, shutdowns  or  malfunctions,  except 
in  circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  alarm  or 
other  mecms.  The  owner  or  operator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  constitute  a  single 
occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm,  if  the 
running  average  parameter  value 
calculated  under  paragraph  (h)(l)(ii)  of 
this  section  reaches  a  set  point  that  is 
appropriately  related  to  the  established 
limit  for  the  parameter  that  is  being 
monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  ability  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  of  this  section,  at  the  times 
specified  in  paragraphs  (h)(l)(v)(A) 
through  (h)(l)(v)(C)  of  this  section.  The 
owner  or  operator  shall  document  that 
the  required  verifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Aimually  after  initial  installation. 

(C)  After  any  change  to  the 
progranuning  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
¥trith  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 


(h)(l)(vi)(A)  through  (h){l)(vi)(D)  of  this 
section. 

(A)  Identification  of  each  parameter, 
for  each  item  of  equipment,  for  which 
the  owner  or  operator  has  elected  to 
comply  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(B)  A  description  of  the  applicable 
monitoring  8ystem(s),  and  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (h)(l)(i) 
through  (h)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g.,  on-line  storage,  log 
entries)  for  each  required  record.  If  the 
description  changes,  the  owner  or 
operator  shall  retain  both  the  ciurent 
and  the  most  recent  superseded 
description,  as  specified  in  paragraph 
(h)(l)(vi)(D)  of  this  section. 

(C)  A  description,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  affect 
its  ability  to  comply  with  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(D)  Owners  and  operatora  subject  to 
paragraph  (h)(l)(vi)p)  of  this  section 
shall  retain  the  current  description  of 
the  monitoring  system  as  long  as  the 
description  is  current,  but  not  less  than 
5  years  frvm  the  date  it  was  last 
employed.  The  current  description 
shall,  at  all  times,  be  retained  on-site  or 
be  accessible  from  a  central  location  by 
computer  or  other  means  that  provides 
access  within  2  hours  after  a  request. 
The  owner  or  operator  shall  retain  the 
most  recent  superseded  description  at 


least  until  5  years  fit>m  the  date  it  was 
last  employed. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (h)(1)  of  this  section  for  a 
monitored  parameter  with  respect  to  an 
item  of  equipment  and  a  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required  to  record 
the  daily  average  value,  for  any 
operating  day  when  the  daily  average  is 
less  than  the  maximum,  or  greater  than 
the  minimum  established  limit  With 
approval  by  the  Administrator, 
monitoring  data^nerated  prior  to  the 
compliance  date  of  this  subpart  shall  be 
credited  toward  the  period  of  6 
consecutive  months,  if  the  parameter 
limit  and  the  monitoring  accomplished 
during  the  period  prior  to  the 
compliance  date  was  required  and/or 
approved  by  the  Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average  values,  the 
owner  or  operator  shall  notify  the 
Administrator  in  the  next  Periodic 
Report  The  notification  shall  identify 
the  parameter  and  luiit  of  equipment 

(ii)  If,  on  any  operating  day  after  the 
owner  or  operator  has  ceased  recording 
daily  average  values  as  provided  in 
paragraph  (h)(2)  of  this  section,  there  is 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  shall  inunediately  resume 
retaining  the  daily  average  value  for 
each  operating  day  and  shall  notify  the 
Administrator  in  the  next  Periodic 


Report  The  owner  or  operator  shall 
continue  to  retain  each  daily  average 
value  imtil  another  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(hK2)(iv)  of  this  section. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraph  (hKl) 
of  this  section,  for  the  duration  specified 
in  paragraph  (h)  of  this  section.  For  any 
calendar  week,  if  compliance  with 
paragraphs  (h)(l)(i)  through  (h)(lKiv)  of 
this  section  does  not  result  in  retention 
of  a  record  of  at  least  one  occurrence  or 
measured  parameter  value,  the  ovmm  or 
operator  shall  record  and  retain  at  least 
one  parameter  value  diuing  a  period  of 
operation  other  than  a  start-up, 
shutdown,  or  malfunction. 

(iv)  For  the  purposes  of  paragraph  (h) 
of  this  section,  an  exciursion  means  that 
the  daily  average  of  monitoring  data  tat 
a  parameter  is  greater  than  the 
maximum,  or  less  than  the  minimiiTn 
established  value,  except  as  provided  in 
paragraphs  (h){2)(iv)(A)  and  (h)(2)(iv)(B) 
of  this  section. 

(A)  The  daily  average  value  during 
any  start-up,  shutdown,  or  malfunction 
shall  not  be  considered  an  excursion  fat 
purposes  of  paragraph  (h)(2)  of  this 
section,  if  the  owner  or  operator  follows 
the  applicable  provisions  of  the  start-up, 
shutdown,  and  malfunction  plan 
required  by  §  63.6(e)(3)  of  subpart  A. 

(B)  An  excused  excursion,  as 
described  in  §  63.1438(g),  shall  not  be 
considered  an  excursion  for  the 
purposes  of  paragraph  (h)(2)  of  this 
section. 


TABLE  1.— APPUCABIUTY  OF  GENERAL  PROVISIONS  TO  SUBPART  PPP  AFFECTED  SOURCES 


Referefx:e 


63.1(a)(1) 

e3.1(a)(2) 
63.1(a)(3) 


63.1(a)(4) 


Applies  to  sub- 
part PPP 


63.1(a)(5)  

63.1(a)(6)-63.1(a)(8)  .... 

63.1(a)(9)  „ 

63.1(a)(10)  

63.1(a)(11)  

63.1(a)(12)-63.1(a)(14) 

63.1(b)(1)  

63.1(b)(2)  

63.1(b)(3)  

63.1(c)(1) 


63.1(c)(2) 
63.1(c)(3) 
63.1(c)(4) 
63.1(c)(5) 


63.1(d) 


Yes  . 

Yes. 
Yes. 


Yes 

No.. 
Yes. 
No.. 
Yes. 
Yes. 
Yes. 
No.. 
Yes. 
Yes. 
Yes 

No.. 
No.. 
Yes. 
Yes 

No... 


Comfnefil 


§63.1423  of  subpart  PPP  specifies  definitions  in  addition 
definitions  In  §63.2. 


to  or  that  supersede 


§63.1422(9  through  Q)  of  this  subpart  and  §63.160(b)  of  subpart  H  identify  those 
standards  which  overlap  with  the  requirements  of  sut)parts  U  and  H  and  specify 
how  compliance  shall  be  achieved. 

Subpart  PPP  (this  table)  specifies  the  applicability  of  each  parttgn^  in  subpart  A 
to  subpart  PPP. 

Reserved. 

Reserved. 


§63.1420(a)  contains  specific  applicability  criteria. 


Subpart  PPP  (this  table)  specifies  the  appiicabiiity  of  each  paragnv)h  in  subpart  A 

to  sutipart  PPP. 
Area  sources  are  not  subtect  to  subpart  PPP. 
Reserved. 

Except  that  affected  sources  are  not  required  to  submK  notifications  overriddan  by 

this  table. 
Reserved. 


,J^S^ 
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Reference 


63.1(e) 
63.2  .... 


63.4(a)'(i'H63.4(a)P) 

63.4(a)(4)  

63.4(a)(5)  

63.4(b) 

63.4(c)  

63.5(a)(1)  


63.5(a)(2) 
63.5(b)(1) 

63.5(b)(2) 
63.5(b)(3) 
63.5(b)(4) 
63.5(b)(5) 
63.5(b)(6) 


63.5(c)  

63.5(d)(1)(i)  . 

63.5(d)(1)(l) 

63.5(d)(1)(iii) 


63.5(d)(2) 
63.5(d)(3) 

63.5(d)(4) 

63.5(e)  

63.5(t)(1)  . 
63.5(0(2) 

63.6(a)  .... 

63.6(b)(1) 

63.6(b)(2) 

63.6(b)(3) 

63.6(b)(4) 

63.6(b)(5) 

63.6(b)(6) 

63.6(b)(7) 

63.6(c)(1) 

63.6(c)(2) 

63.6(c)(3) 

63.6(C)(4) 

63.6(c)(5) 

63.6(d)  .... 

63.6(e)  


Applies  to  sub- 
part PPP 


63.6(e)(1)(i)  . 
63.6(e)(1)(ii) 
63.6(e)(1)(lii) 
63.6(e)(2)  .... 
63.6(e)(3)(i)  . 


63.6(e)(3)(i)(A) 

63.6(e)(3)(i)(B) 

63.6(e)(3)(i)(C) 

63.6(e)(3)(ii)  .. 

63.6(e)(3)(iii)  .. 

63.6(e)(3)(iv) 

63.6(e)(3)(v) 

63.6(e)(3)(vi) 

63.6(e)(3)(v«)  .... 

63.6(e)(3)(vii)(A) 

63.6(e)(3)(viO(B) 

63.6(e)(3)(vil)(C) 

63.6(e)(3)(viH)  ... 


Yes. 
Yes  . 

Yes. 

Yes. 

No... 

Yss. 

Yss. 

Yes. 

Yes  . 

Yes. 
Yes  . 

No... 
Yes. 
Yes  . 
Yes. 
Yes  . 


No... 
Yes. 
Yes  . 
No... 


Na 
Yes  . 

Yes. 
Yes. 
Yes. 
Yes  . 


Yes. 

Yes. 

Yes. 

Yss. 

Yes. 

Yes. 

No.. 

No. 

Yes 

No. 

No.. 

No.. 

Yes. 
No„ 
Yss 


ConNitent 


No.:. 
Yes. 
Yes. 
Yes. 
Yes  . 


Yes  . 

Yes. 

Yes. 

Yes. 

No... 

No... 

No. 

Yes. 

Yes. 

Yes. 

Yes  . 

Yes. 

Yes. 


§63.1423  of  subpart  PPP  specifies  those  subpart  A  definitions  that  apply  to  sub- 
part PPP. 

Reserved. 


Except  the  terms  "source"  and  "stationafy  source"  shouW  be  interpreted  as  hav- 
ing the  same  meaning  as  "affected  source". 

Except  §63.1420(h)  defines  when  construction  or  reconstruction  is  subfect  to  new 

source  standards. 
Reserved. 

Eaa^l  that  the  initial  Notification  and  §63.9(b)  requirements  do  not  apply. 

Except  that  §63.1420(h)  defines  when  construction  or  reconstruction  is  subiect  to 

the  new  source  staridards. 
Reserved. 

Except  that  §63.5(d)(1)(K)(H)  does  not  apply. 

§63. 1439(e)(6)  and  §63.1434(f)  of  subpart  PPP  specify  NoWication  sf  CompS- 
ance  Status  requirements. 

Except  §63.5(d)(3)(ii)  does  not  apply,  and  equipment  leaks  subject  to  §63.1434 
are  exempt 


Except  that  where  §63.9(b)(2)  is  referred  to.  the  owner  or  opertfor  need  not  com- 
P»y. 


Reserved. 

§63.1422  of  subpart  PPP  specifies  the  compltance  date. 

Reserved. 
Reserved. 

Reserved. 

Except  as  otherwise  specified  for  indMdual  paragraphs  (below),  and  § 63.6(e) 

does  not  apply  to  Group  2  emission  points. 
This  is  addressed  by  §63.l420(i)(4). 


For  equipment  leaks  (subject  to  §63.1434),  the  start-up.  shutdown,  and  malfunc- 
tkxi  plan  requirement  of  §  63.6(e)(3)(i)  is  limited  to  combustion,  recovery,  or  re- 
capture devices  and  is  optx)nal  tor  other  equipment.  The  start-up.  shutdown, 
and  malfunction  plan  may  irxdude  written  procedures  that  identify  condittons  that 
justify  a  delay  of  repair. 

This  is  also  addressed  by  §63.1420(i)(4). 


Recordkeeping  and  reporting  are  specified  in  §63. 1439(b)(1). 
Recordkeeping  md  reporting  are  specified  in  §63.1439(b)(1). 


Except  the  plan  must  provide  for  operatton  in  compliance  with  §63.1420(i)(4). 


Table  1.— Applicability  of  General  Provisions  to  Subpart  PPP  Affected  Sources— Continued 


Rofororwo 


63.6(f)(1) 
63.6(0(2) 


63.6(0(3) 

63.6(g) 

63.6(h) 

63.6(i)(1) _ 

63.6(0(2) _. 

63.6(0(3) 

63.6(0(4)(0(A)  .. 
63.6(0(4)(0(B)  .. 

63.6(0(4)00  ...... 

63.6(0  (5H14) 

63.6(0(15) 

63.6(0(16) 

63.6®  

83.7(a)(1)  . 

63.7(a)(2)  


63.7(a)(3) 
63.7(b)  ..„ 
63.7(c)  .... 


63.7(d)  ..... 
63.7(e)(1) 

63.7(e)(2) 
63.7(e)(3) 
63.7(eM4) 
63.7(0  ...... 


Applies  to  sub- 
part PPP 


Yes. 
Yes  . 


Yes. 
Yes. 
No. 
Yes. 
Yes. 
Yes. 
Ye& 
No.. 

No. 

Yes. 

No.. 

Yss. 

Yes. 

Yes. 

No.. 


Yes. 
No... 


Yes. 
Yes  . 

Yes. 
No... 
Yes. 
Yes  . 


63.7(g) 


63.7(h) 


63.8(a)(1)  ... 
63.8(a)(2)  ... 
63.8(a)(3)  ... 
63.8(a)(4)  ... 
63.8(b)(1)  ... 
63.8(b)(2)  ... 
63.8(b)(3)  ... 
63.8(c)(1)  .... 
63.8(c)(1)(0 
63.8(c)(1)(IO 


63.8(0(1  )0iO 

63.8(c)(2) 

63.8(c)(3)  ..... 
63.8(c)(4) 


Yes  . 

Yes. 

No. 

No... 

Yes. 

Yes. 

No... 

Yes. 

Yes. 

Yes. 

No... 


63.8(c)(5)-63.8(c)(8) 

63.8(d) 

63.8(e) _ 

63.8(0(1  )-63.8(0(3)  .. 
63.8(0(4)(0  


63.8(0(4)(l) 
63.8(0(4)(iiO 
63.8(0(5)0)  . 
63.8(0(5)00 
63.8(0(5)(iiO 
63.8(0(6)  .... 


Yes. 
Yes. 
Yes. 
No„ 


No. 

Na 

No. 

Yes. 

No... 


No... 

Na 

Yes. 

No. 

Yes. 

No... 


Comment 


Except  63.7(c).  as  referred  to  in  §63.6(0(2)OiO(D)  does  not  s^jply,  and  mcspt  that 
§63.6(0(2)(u)  does  not  apply  to  equipment  leaks  subject  to  §63.1434. 


Subpart  PPP  does  not  require  opactty  and  vistite  emisston  standards. 


Dates  are  specified  in  §63.1422(e)  and  §63.1439(e)(5)0)  for  an  emission  points 
except  equipment  leaks,  which  are  covered  under  §63.182(a)(6)(0  of  subpwt  H. 


Reserved. 


§63.1439(e)(6)  of  subpart  PPP  specifies  the  sjbmmal  dates  of  pertonnanoe  tost 
results  for  ail  emission  points  except  equipment  leaks;  for  equipment  leaks, 
compliance  demonstration  test  results  are  reported  in  the  Periodic  Reports. 

§63. 1437(a)(4)  of  subpart  PPP  specifies  notificatton  requirements. 

Except  if  the  owner  or  operator  chooses  to  subniil  an  aMsmative  nonopecity  emis- 
ston standard  for  approval  under  §63.6(g). 

Except  0iat  all  performance  tests  must  be  conducted  at  maximum  representative 
operating  conditions. 

Subpart  PPP  specifies  requirements 

Since  a  site  specific  test  plan  is  not  required,  the  Notificatton  deadfine  in 

§63.7(0(2)0)  shall  be  60  days  pnor  to  the  pertomiance  test,  and  in  §63.7(0(3) 

approval  or  disapproval  of  the  attemative  test  m^hod  shaH  not  be  tied  to  the 

site  specifk:  test  plan. 
Except  that  references  to  the  Notification  of  Compliance  Status  report  in  63.9(h)  of 

subpart  A  are  replaced  with  the  requirements  in  §63. 1439(e)(6)  of  subpart  PPP. 

in  addition,  emisston  points  sutjject  to  §63.1434  are  not  required  to  conduct 

pertormarx»  tests. 
Except  §63.7(h)(4)(IO  is  not  applicabto.  since  the  site-apedfk:  test  plans  in 

§  63.7(c)(3)  are  not  required. 


Reserved. 


Subpart  PPP  specifies  locations  to  conduct  monitoring. 


For  aN  emisston  points  except  equipment  toaks.  comply  with  §63.1439(b)(1)(0(B); 
tor  equipment  toaks.  comply  with  §63.181(g)(2)00  of  subpart  K 


§63.1438  of  subpart  PPP  specifies  monitoring  frequency;  not  applicable  to  equip- 
ment toaks,  because  §63.1434  does  not  require  continuous  monitoring  sys- 
tems. 


Timeframe  for  submitting  request  is  specified  in  §63.1439  (0  or  (g)  of  subpart 
PPP;  not  applicable  to  equipment  toaks.  because  §63.1434  (through  subpwt  H) 
specifies  acceptable  alternative  methods. 

Contents  of  request  are  specified  in  §63.1439  (Q  or  (g). 


Subpart  PPP  does  not  require  CEIM-s. 


46854  Federal  Register  /  Vol.  62.  No.  171  /  Thursday.  September  4.  1997  /  Proposed  Rules 

Table  l.— Applicabjlity  of  General  Provisions  to  Subpart  PPP  Affected  Sources— Continued 


Reference 


63.8(g) 

63.9<a) 

63.9<b) 

63.9(c) 

63.9(d) 

63.9(e) 

63.9(f)  . 

63.9(g) 

63.9(h) 


63.9(1)  

63.9(0  

63.10(a)  — 

63.10(b)(1)  — 

63.10(b)(2)  

63.10(b)(3)  „..., 

63.10(c)  _„ 

63.10(d)(1)  — 
63.10(d)(2)  — 


63.10(d)(3) 
63.10(d)(4) 
63.10(d)(5) 


63.10(e) 

63.10(f)  

63.  t1  

63.12 

63.13-63.15  .. 


Applies  to  sub- 
part PPP 


No._ 

Yea. 

No„. 

Yea. 

Yaa. 

No... 

No... 

No. 

No... 


Yaa. 

Na 

Yea. 

No... 

No._ 

Yaa. 

No... 

Yea. 

No... 


No... 
Yea. 
Yes  . 


No... 
Yaa. 
Yaa. 
Yes. 

Yaa. 


Comment 


Data  reduction  procedures  specified  in  $63.1439  (d)  and  (b)  of  subpart  PPP;  not 
applicatile  to  equtpment  leaks. 

Subpart  PPP  does  not  require  an  initial  notification. 


§63. 1437(a)(4)  specifies  notification  deadline. 

Subpart  PPP  does  not  require  opacity  and  visit)le  emission  standards. 

§63. 1439(e)(6)  of  subpart  PPP  specifies  ftotification  of  Ckxnptiance  Status  re- 
quirements. 


§63. 1439(a)  specifies  record  retention  requirements. 
Subpart  PPP  spedftes  recordkeeping  requirements. 

§63.1439  of  subpart  PPP  specifies  recordkeeping  requirements. 

§63.1 439(e)(6)  specifies  pertomrwnce  test  reporting;  not  applicable  to  equipment 

leaks. 
Subpart  PPP  does  not  require  opacity  and  vistHe  emissnn  star>dards. 

Except  ttfat  reports  required  by  §63.10(d)(5)(i)  stiall  be  submitted  at  the  same 
time  as  Penodic  Reports  specified  in  §63. 1439(e)(7)  of  subpart  PPP.  The  start- 
up, shutdown,  and  malfunction  plan,  and  any  records  or  reports  ol  startup,  shut- 
down, and  malfunction  do  not  apply  to  Group  2  emission  points. 

§63.1439  specifies  reporting  requiren^er^. 

Except  that  the  authority  of  §63.177  of  subpart  H  (kx  equipment  leaks)  will  not  be 
datogated  to  Stales. 


■The  plan,  and  any  records  or  reports  of  start-up.  shutdown,  and  malfunctkxi  do  not  apply  to  Group  2  emisswn  points. 

Table  2.  Applicability  of  Subparts  F,  G,  and  H  to  Subpart  PPP  Affected  Sources 


Reference 

Applies  to  sub- 
part PPP 

Comment 

Applicable  sectkxi  of 
subpart  PPP 

Subpart  F 

63.1 00  : 

No. 

63. 1 01    : 

Yea 

Several  definitions  from  63.101  are  incorporated  by  reference  into 
63.1424. 

63.1423. 

63. 1 02-63. 1 09  _ 

Na 

» 

SubpartQ 

63.1 10  „ 

No. 

63. 1 1 1   

Yea 

Several  definrtkxis  from  63.1 1 1  are  Incorporated  by  reference  into 
63.1423. 

63.1423. 

63.1 12  

No. 

63.113-63.118  

Yes 

With  the  dHierences  noted  in  63.1425(f)(1)  through  (0(10).  for 
THF  fpaities.  For  epoxide  facilities,  63.1 15(d)  is  used  for  TRE 
dalarminaiions. 

• 

63.119-63  123  

Yes 

With  the  differences  noted  in  63.1432(c)  through  63.1432(q) 

.63.1432. 

63.124-63.125  

No 

Reserved 

63.126-63.130  

No 

63. 1 31  -63. 1 47  

Yaa  -. 

With     the     differences     noted     hi     63.1433(a)(1)     through 
63.1433(a)(19). 

63.1433. 

63.148-63.149  

Yaa 

With  the  differences  noted  in  63.1432(c)  through  63.1432(q)  and 
63.1433(a)(1)  through  63.1433(a)(19). 

63.1432  «id  63.1433 

63.150(a)  through  63.150(f)  

No. 

63.150(g)(1)  and  63.150(g)(2)  .... 

No. 

63.150(g)(3) 

No. 

63. 1 50(g)(4) ; 

No. 

63. 1 50(g)(5) _ 

No. 

63.150(h)(1)  and  63.1S0(h)(2)  .... 

No. 

63.1 50(h)(3)  . -.- 

No. 

63.150(h)(4) 

No. 

63.150(h)(5) 

No. 
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Table  2.  Appucabmjty  of  Subparts  F,  G.  and  H  to  Subpart  PPP  Affected  SouRcra-Continued 


Reference 


63.150(1)  through  63.1S0(o) 
63.151-63.152  


63.160-63.193 


AppKas  to  sub- 
part PPP 


No. 
No. 


Yes 


Comment 


Subpart  PPP  affected  sources  must  comply  with  ail  requirements 
of  subpart  H. 


Applicable  section  of 
subpart  PPP 


63.1434. 


Table  3.— Group  i  Storage  Vessels  at  Existing  and  New  affected  Sources 


Vessel  capacity  (cubic  meters) 


75  i  c^Mcity  <  151 
151  i  capacity 


■Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 

Table  4.— Known  Organic  HAP  FROfwi  Polyether  Polyol  Products 


Vapor  pres- 
sure* 
(kikipascais) 


213.1 
25.2 


Organk:  HAP/bhemkal  name  (C:as  Na) 


1.3  Butadiene  (106990). 
Ethylene  Oxide  (75218). 
Hexane  (100543). 
Methanol  (67561). 
Propylene  Oxide  (75569). 
Toluene  (108883). 


CAS  No.  >  Chemk^i  Abstract  Service  Number. 

Table  5.— Group  i  Process  Vents  Streams— Monitoring,  Recordkeeping,  and  Reporting  Requirements 


Control/recovery  device 


Thermal  Incinerator 


Parameter  to  be  monitored 


Firebox  temperature* . 


Catalytk;  Indneralor 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Temperature  upstream  and  down- 
stream of  ttie  catalyst  bed. 


Boiler  or  Process  Kteater  with  a  de- 
sign heat  input  capacity  less 
than  44  megawatts  and  where 
the  process  vents  are  not  intro- 
duced with  or  used  as  ttw  pri- 
mary fuel. 


Firebox  temperature* , 


1.  Continuous  records  as  specified  in  §63.1429b. 

2.  Record  and  report  the  average  firebox  temperature  measured  dur- 
ing the  performance  test — NCS  '^. 

3.  Record  the  batch  cyde  daily  average  firetwx  temperature  as  speci- 
fied in  §63.1429. 

4.  Report  all  batch  cycle  daily  average  temperatures  that  are  bekjw 
the  minimum  operating  temperature  established  in  the  NCS  or  op- 
erating permit  and  all  instances  wt)en  monitoring  data  are  not  oot- 
lected— PR."'. 

1.  Continuous  records  as  specified  in  §63.1429.^ 

2.  Record  and  report  tfte  average  upstream  and  downstream  tem- 
peratures and  the  average  temperature  difference  across  the  cata- 
lyst bed  measured  during  the  pertormance  test— NCS.'^ 

3.  Record  ttie  bateh  cyde  daily  average  upstream  temperature  and 
temperature  difference  across  catalyst  bed  as  specified  in 
§63.1429. 

4.  Report  all  batch  cyde  daily  average  upstream  temperatures  that 
are  betow  the  minimum  upstream  temperature  estat)iished  in  Vt\e 
NCS  or  operating  permit— PR.<«« 

5.  Report  all  batch  cyde  daily  average  temperature  differences  across 
the  catalyst  bed  that  are  below  the  minimum  difference  established 
in  the  NCS  or  operating  permit — PR.*  • 

6.  Report  all  instances  when  monitoring  data  are  not  coHacted.* 
1.  Continuous  records  as  spedfied  in  §63.1429.^ 


2.  Record  and  report  the  avetage  firebox  temperature  measured  dur- 
ing the  performance  test — NCS."^ 

3.  Record  the  batch  cyde  daily  average  firetMx  temperature  as  speci- 
fied in  f  63.1429.< 
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Table  5.— Group  i  Phocess  Vents  STREAMS-MONironiNG,  recordkeeping,  and  Reporting  requirements— 

Continued 


ControiA«covery  device 


Rare 


AbeortMT' 


Parameter  to  be  monitored 


Presence 
light 


of  a  flame  at  tt>e  piM 


Exit  temperature  of  the  absorting 
Squid,  and 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Condenser' 


Exa  specific  gravity  for  the  absort)- 
ing  liquid. 


Exit  (product  side)  temperature 


CartxMi  Adsortier' 


Total  regeneration  stream  mass  or 
volumetric  flow  during  cartxin 
tied  regerwration  cyde(s),  and 


Ail   Comtxjstion,   recovery, 
capture  devices. 


or  re- 


Temperature  of  the  cart)on  bed 
after  regeneration  and  within  15 
minutes  of  completing  any  cool- 
ing cycle(s). 


Diversion  to  the  atmosphere  from 
the  combustion,  recovery,  or  re- 
capture device  or 


iwlonthly     inspections    of 
valves. 


sealed 


4.  Report  all  batch  cyde  daily  average  temperatures  that  are  below 
the  minimum  operating  temperature  established  in  the  NCS  or  op- 
erating permit  and  all  instances  when  monitoring  data  are  no!  ool- 
lected— PR.**'  ° 

1.  Hourly  records  of  whether  the  monitor  was  continuously  operating 
during  batch  emission  episodes  selected  for  control  and  whether  a 
flame  was  continuously  present  at  the  pilot  light  during  each  hour. 

2.  Record  and  report  the  presence  of  a  flame  at  the  piW  light  over 
the  tun  period  of  the  compliance  detentiination— NCS.' 

3.  Record  the  times  and  durations  of  all  periods  during  batch  emis- 
sion episodes  when  all  flames  at  the  pilot  light  of  a  flare  are  absent 
or  the  monitor  is  not  operating. 

4.  Report  the  times  and  durations  of  all  periods  during  batch  emission 
episodes  selected  lor  control  when  all  flames  at  the  pilot  light  of  a 
flare  are  absent— PR.** 

1.  Continuous  records  as  specified  in  §63.1429.* 

2.  Record  and  report  the  average  exit  temperature  of  the  absorbing 
liquid  measured  during  the  performance  test — NCS.' 

3.  Record  the  batch  cycie  daily  average  exit  temperature  of  the  ab- 
sorbing liquid  as  specified  in  §63.1429  for  each  batch  cyde. 

4.  Report  all  the  batch  cyde  daily  average  exit  temperatures  of  the 
absortjing  liquid  that  are  below  the  minimum  operating  value  estab- 
lished in  the  NCS  or  operating  permit  and  all  instances  when  mon- 
itoring data  are  not  collected — PR."*-' 

1.  Continuous  records  as  specified  in  §63.1429.'' 

2.  Record  and  report  the  average  exit  specific  gravity  measured  dur- 
ing the  performance  test — NCS. 

3.  Record  the  batch  cyde  daily  average  exit  specific  gravity  as  speci- 
fied in  §63.1429. 

4.  Report  all  batch  cyde  daily  average  exit  specific  gravity  values  that 
are  below  the  min«mum  operating  value  established  in  the  NCS  or 
operating  permit  and  all  instances  wt»en  monitoring  data  are  not 
coMeded— PR.'^« 

1.  Continuous  records  as  spedfied  in  §63.1429.» 

2.  Record  and  report  the  average  exit  temperature  measured  during 
tt)e  performance  test — NCS. 

3.  Record  the  batch  cyde  daily  average  exit  temperature  as  specified 
in  §63.1429. 

4.  Report  all  batch  cyde  daily  average  exit  temperatures  that  are 
above  the  maximum  operating  temperature  established  in  the  NCS 
or  operating  permit  and  all  instances  when  monitoring  data  are  not 
eolleded— PR."  • 

1.  Record  of  total  regeneration  stream  mass  or  volumetric  flow  for 
each  cartwn  bed  reger>eration  cyde. 

2.  Record  and  report  the  total  regeneration  stream  mass  or  volumetric 
flow  dunng  each  carbon  t)ed  regeneration  cyde  during  the  perform- 
ance test— NCS.' 

3.  Report  all  carbon  bed  regeneration  cydes  when  the  total  regenera- 
tion stream  or  volumetric  mass  flow  is  above  the  maximum  flow 
rate  established  in  the  NCS  or  operating  pennit— PR.-"* 

1 .  Record  the  temperature  of  the  carbon  bod  after  each  regeneration 
and  within  15  minutes  of  completing  any  cooling  cyde(s). 

2.  Record  and  report  the  temperature  of  the  carbon  bed  after  each  re- 
generation and  within  15  minutes  of  completing  any  cooling  cyde(s) 
measured  during  the  performance  test — NCS.*^ 

3.  Report  all  cart)on  bed  regeneration  cycles  when  the  temperature  of 
the  cartxjn  bed  after  regeneration,  or  within  15  minutes  of  complet- 
ing any  cooling  cycle(s),  is  above  the  maximum  temperature  estat>- 
Hshed  in  the  I^S  or  operating  permit— PR."* ' 

1.  Hourly  records  of  whether  the  flow  indicator  was  operating  during 
batch  emission  episodes  seleded  for  control  and  whether  a  diver- 
sion was  deteded  at  any  time  durir>g  the  hour,  as  specified  in 
§63.1429. 

2.  Record  and  report  the  times  of  all  periods  during  batch  emission 
episodes  selected  for  control  when  emissions  are  diverted  through 
a  bypass  line,  or  the  flow  indicator  is  not  operating — PR."" 

1.  Records  that  monthly  inspedions  were  perfomoed  as  spedfied  in 
§63.1429. 
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Table  5.— Group  l  Process  Vents  Streams- 


-MONITORING.  REC0RCM<EEPING.  AND  REPORTING  REQUIREI^ENTS— 

Continued 


Control/recovery  device 


AbsortMf,  Conder^ser,  arxj  Cartxxi 
AdsortMT  (as  an  aitemative  to 
the  above). 


Parameter  to  be  monitored 


Concantration  level  or  reading  indi- 
cated by  an  organic  monitoring 
device  at  the  outlet  of  the  recov- 
ery device. 


Recordkeeping  and  reporting  requireinents  for  nwntored  pyemeteii 


2.  Record  and  report  all  monlttly  ir«pections  that  show  that  valves  are 
in  the  diverting  position  or  that  a  seal  has  been  broken— PR.-" 

1.  Continuous  records  as  spedfied  in  §63.1429.>' 

2.  Record  and  report  the  average  concentratton  level  or  reading 
measured  during  the  performance  test— NCS. 

3.  Record  the  batch  cyde  deity  average  concentration  level  or  reading 
as  spedfied  in  §63.1429. 

4.  Report  all  batch  cyde  daily  average  concentration  levels  or  read- 
ings that  are  above  the  maximum  concentration  or  reading  eaM>- 
lished  in  the  NCS  or  operating  pemnit  wxl  aU  instances  when  moo- 
itoring  data  are  not  cofleded— PR.<>.« 


coIiiKSl  "^  **  '"**^  *"  **  ^"^^^  "^  *"  **  ductwork  immediately  downstream  of  the  firebox  before  any  substantial  heat  exdiange  is  en- 
*>Xontinuous  records"  is  defined  in  §63.1 1 1  of  subpart  G 
«NCS  -  Notificatfon  of  Complianoe  Status  describedin  §63.1429. 
"PR  -  Penodw  Reports  described  in  §63.1429  of  this  subpart. 

',)!^  Pfl2?^  reports  Shan  indude  the  duration  of  periods  when  monitoring  data  are  not  coileded  as  soecified  in  663.143B  oi  Mim  ••^vvMt 
'AMematnre^.  these  devk»s  may  comply  with  the  organ«  monitoring  dev&  prw^lo^^ 

Table  6.— Operating  Parameters  for  Which  Monitoring  Levels  are  Required  to  be  Established  for  Process 

Vents  Streams 


CofTboVrecovery  optkxi 


Thermal  incinerator 
Catalytk;  indneralor 


Boiler  or  process  heeter .._ 

Scrubber  tor  hafogenated  process 

vents. 
Absorber 

CorKtonser ...... 

Caitxxi  adsorber  ..., 


Other  devk»s  (or  as  an  alternate 
to  tf>e  above)  *. 


Parametera  to  be  monitored 


Firetxjx  temperature _ _ 

Temperature  upstream  and  downstream  of  the  cata^  bed  "!.„"." 


Firebox  temperature 

pH  of  scrubber  effluent;  and  scrubber  lx)uid  and  gas  flow  ratfes 


Exit  temperature  of  the  absorbing  liqukl;  and  exit  specific  gravity  of 
the  absortjing  Kquid. 

Exit  temperature 

Total  regeneratkm  stream  mass  or  volumetric  flow  during  carbon  bed 
regeneration  cyde;  and  temperature  of  the  cartxw  bed  after  regen- 
eratfon  (and  within  15  minutes  of  completing  any  cooling  cyde(s)). 

HAP  concentration  level  or  reading  at  outlet  of  device  


Established  operating  parameter(s) 


•Concentration  is  nteasured  instead  of  an  operating  parameter. 


Minimum  temperature 

Minimum  u(»tream  temperature; 
arxl  minimum  temperature  dif- 
ference across  the  catalyst  bed. 

Minimum  temperature. 

Minimum  pH;  and  minimum  liqui(V 
gas  ratio. 

Minimum  temperature;  and  mini- 
mum spedfic  gravity. 

Maximum  temperature. 

Maximum  mass  or  volumetric  flow; 
arxj  maximum  temperature. 

Maximum   HAP  concenlratnn  or 
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DEPARTMENT  OF  THE  TREASURY 

FIscai  Service 

31  CFR  Part  357 

Regulations  Qoveming  Book-Entry 
Treasury  Bonds,  Notes  and  Bills 

AGBICY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

summary:  The  Department  of  the 
Treasury  (Department  or  Treasiuy)  is 
issuing  in  final  form  an  amendment  to 
its  regulations  governing  book-entry 
Treasury  Bonds,  Notes  and  Bills  which 
will  offer  investors  holding  marlLetable 
securities  within  the  TREASURY 
DIRECT  system  the  option  of  having 
Treasiuy,  through  a  designated  Federal 
Reserve  Bank,  acting  as  fiscal  agent  of 
the  United  States,  sell  such  securities  in 
the  secondary  market  Previoualy,  if 
investors  needed  or  wanted  to  sell  their 
Treasxiry  securities,  they  were  required 
to  first  transfer  their  sectuities  from 
their  TREASURY  DIRECT  accounts  to 
accounts  with  finnnrial  institutions  or 
broker-dealers  within  TRADES,  the 
commercial  book-entry  systnn. 
Investors  who  did  not  already  have 
broker-dealer  accounts  established  were 
required  to  first  establish  such  accounts 
for  the  transaction.  The  new  service  will 
benefit  such  investors  by  providing 
them  with  the  option  of  having  the 
designated  Federal  Reserve  Bank  sell 
the  securities  and  transmit  the 
settlement  amounts  to  the  investors. 
EFFECTIVE  DATE:  September  4, 1997. 
FOR  FURTHER  INFOfWATION  CONTACT: 
Richard  Koch,  Director,  Division  of 
Customer  Service,  Bureau  of  the  Public 
Debt  (304)  480-6748;  Susan  IGimas, 
Attorney- Adviswr,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192;  Edward  C.  Gronseth,  Deputy 
Chief  Cotuisel,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192. 

SUPPt^MENTARY  INFORMATK3N:  This  final 
rule  amends  the  general  regulations 
governing  book-entry  Treasury  Bonds, 
Notes  and  Bills  to  offer  TREASURY 
DIRECT  investors  the  service  of  selling 
their  unmat\ued  marketable  securities 
in  the  secondary  market.  At  the  request 
of  the  investor,  the  securities  will  be 
transferred  to  the  designated  Federal 
Reserve  Bank,  acting  as  fiscal  agent  of 
the  United  States,  to  be  sold  on  behalf 
of  the  investor.  This  will  enhance 
customer  service  to  TREASURY  DIRECT 
investors  who  do  not  already  have  an 
account  established  with  a  financial 
institution  or  broker-dealer  and  who 
wish  to  liquidate  some  or  all  of  their 


securities.  In  addition,  legal 
representatives  and  heirs  of  a  decedent 
with  securities  held  in  TREASURY 
DIRECT  who  may  wish  to  sell  the 
securities  would  not  have  the  added 
burden  of  establishing  a  broker-dealer 
account. 

Investors  wishing  to  use  the  new 
service  will  authorize  Treasury  to 
transfer  their  securities  to  the 
designated  Federal  Reserve  Bank  to  be 
sold  on  their  behalf.  Once  all  evidence 
which  may  be  required  to  support  such 
a  transfer  is  received  and  approved,  the 
securities  wiU  be  transferred  to  the 
Federal  Reserve  Bank.  Generally,  on  the 
same  day  that  the  Federal  Reserve  Bank 
receives  the  securities,  the  Federal 
Reserve  Bank  will  make  a  reasonable 
effort  to  obtain  three  price  quotes  &om 
dealers  and  will  enter  into  an  agreement 
to  sell  the  sectuities  to  the  dealer  with 
the  highest  price  quote  for  next  day 
settlement.  The  day  that  the  agreement 
to  sell  the  sectuities  is  entered  into  is 
referred  to  as  the  trade  date.  If  the 
Federal  Reserve  Bank  is  unable  to  obtain 
at  least  one  price  quote  for  the  security, 
the  sectuity  will  be  returned  to  the 
TREASURY  DIRECT  account  of  the 
investor  on  the  next  full  business  day 
following  the  receipt  of  the  securities  by 
the  Federal  Reserve  Bank,  and  the 
investor  will  be  notified.  On  the  next 
full  business  day  after  the  trade  date,  the 
settiement  amoimt  will  be  released 
electronically  by  the  Federal  Reserve 
Bank  to  the  accotut  at  the  financial 
institution  which  the  investor  has 
previously  designated  to  receive 
TREASURY  DIRECT  payments.  The 
electronic  payments  will  be  by  the 
Automated  Clearing  House  method,  as 
provided  in  this  part  A  confirmation 
will  be  sent  to  the  investor  by  the 
Federal  Reserve  Bank  upon  the 
completion  of  the  transaction.  Because 
the  Federal  Reserve  Bank  enters  into  an 
agreement  to  sell  the  securities  on  the 
same  day  that  it  receives  the  securities, 
the  authorization  of  the  investor  for  the 
transfer  and  sale  of  the  securities 
becomes  irrevocable  when  the  transfer 
from  the  TREASURY  DIRECT  account  of 
the  owner  to  the  Federal  Reserve  Bank 
is  made. 

The  customer  agrees  to  accept  the 
price  received  by  the  Federal  Reserve 
Bank  fiom  the  dealer  selected  as  having 
the  highest  price  quote.  The  Department 
and  the  Federal  Reserve  Bank  are  not 
liable  for  changes  in  market  conditiodi 
which  may  a^ct  the  price  received  by 
the  investor,  or  any  loss  which  the 
investor  may  incur  as  a  result  of  the 
transaction  or  the  failure  of  the  Federal 
Reserve  Bank  to  complete  the 
transaction.  The  settiement  amoimt,  also 
referred  to  as  the  net  amount  on  the 


confirmation,  may  be  less  than  the  par 
amount  of  the  security.  Such  settiement 
amount  is  derived  by  taking  the  par 
amount  of  the  security  (that  is,  the 
stated  value  of  the  security  at  original 
issuance),  multiplying  that  amount  by 
the  price,  adding  any  interest  which 
may  have  accrued,  and  subtracting  the 
transaction  fee.  For  inflation  indexed 
securities,  the  settlement  amount  will 
also  include  any  applicable  inflation 
adjustment,  as  provided  in  31  CFR  part 
356. 

A  transaction  fee  will  be  charged  for 
each  security  sold  on  behalf  of  the 
investor.  For  purpoaes  of  computing  the 
transaction  fee,  a  seciuity  is  considered 
as  any  amount  within  a  TREASURY 
DIRECT  accotmt  which  is  identified  by 
a  separate  CUSIP  number.  Thus,  if  an 
investor  has  several  holdings  within  a 
TREASURY  DIRECT  account  of  varying 
amounts,  but  all  are  identified  by  the 
same  CUSIP  number,  and  all  are 
transferred  in  one  transaction,  only  one 
transaction  fee  will  be  charged,  since 
the  holdings  are  considered  as  one 
sectirity.  If  the  investor  has  several 
holdings  within  a  TREASURY  DIRECT 
account,  each  with  a  different  CUSIP 
number,  then  a  separate  transaction  foe 
will  be  charged  for  each  holding,  as 
each  holding  with  a  separate  CUSIP 
number  is  codsidered  a  separate 
security.  If  an  investor  has  two 
TREASURY  DIRECT  accounts,  and  each 
account  has  a  seciuity  with  a  CUSIP 
identical  to  the  security  in  the  other 
account,  then  two  transaction  fees  will 
be  charged,  since  each  security  within 
each  account  is  considered  a  separate 
security.  If  the  Federal  Reserve  Bank  is 
unable  to  complete  the  sale  of  the 
seciuity,  no  transaction  fee  %vill  be 
charged.  The  transaction  fee  will  be 
deducted  prior  to  the  Federal  Reserve 
Bank  initiating  the  payment  of  the 
settiement  amount  to  the  investor's 
account  at  the  financial  institution 
designated  to  receive  TREASURY 
DIRECT  payments.  The  amount  of  the 
transaction  fee  will  be  published  by 
notice  in  the  Federal  Register. 

The  Department  has  reserved  the  right 
to  terminate  the  service  at  any  time  at 
its  discretion  withoutprior  notice. 

The  TREASURY  DIRECT  rules  found 
in  subpart  C  of  this  part  apply  to  the 
transaction,  rather  than  the  TRADES 
rules  found  in  subpart  B. 

Several  definitions  have  been  added 
to  the  part  to  further  clarify  the  process. 

Procaduial  RequiremeiitB 

It  has  been  determined  that  this  final 
rule  does  not  meet  the  criteria  for  a  ' 

"significant  regulatory  action,"  as 
defined  in  Executive  Order  12866. 
Therefore,  the  regulatory  review 
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procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for  U.S. 
securities.  Accordingly,  pursuant  to  5 
U.S.C.  553(a)(2),  tiie  notice,  public 
comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procediue  Act  do  not  apply.  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  are  no  new  collections  of 
information  contained  in  this  final  rule, 
therefore,  the  Paperwork  Reduction  Act 
(44  U.S.C.  3507)  does  not  apply. 

List  of  Sub^ecta  in  31  CFK  Part  357 

Banks.  Banking.  Bonds,  Federal 
Reserve  fiystem.  Government  seciuitiaa> 

Dated:  August  20. 1997. 
Gerald  Maqiky. 
FiacaJ  Aasistant  Seaetaiy. 

For  the  reasons  set  out  in  the 
premnble.  31  CFR  part  357  is  amended 
as  follows: 

PART  357— QBHERAL  REQUUkTIONS 
QOVERMNQ  BOOK-ENTRY 
TREASURY  BONOS.  NOTES  ANO 
BILLS 

1.  The  authority  citation  for  pert  3S7 
ccmtinues  to  read  as  follows: 

Aatbocitjr:  31  U.S.C  Chapter  31. 5  U.S.C 
301  and  12  U.S.C  391. 

2.  Section  357.22  is  amended  by 
redesignating  paragraphs  (b)  through  (e) 
as  (c)  through  (f).  respectively,  and 
adding  a  new  paragraph  (b),  as  follo%trs: 

f367^ 


(b)  Transfer  to  Federal  Reserve  Bank 
for  sale  of  securities  in  the  secondary 
market. 

(1)  Upon  authorization  by  the 
investor,  an  luunatiued  security  may  be 
transferred  to  a  Federal  Reserve  Bank 
acting  as  the  designated  fiscal  agent  of 
the  United  States,  to  be  sold  on  behalf 
of  the  investor. 

(2)  Definitions.  In  this  section,  unless 
the  context  indicates  otherwise: 

Dealer  means  an  entity  that  is 
registered  or  has  given  notice  of  its 
status  as  a  government  securities  broker 
or  government  seciuities  dealer, 
pursuant  to  Section  15C(a)(l)  of  the 
Seciuities  Exchange  Act  of  1934. 

Par  amount  meanaUhe  stated  value  of 
a  security  at  original  issuance. 

Price  means  the  dollar  amount  to  be 
paid  for  a  security  expressed  as  a 
percent  of  its  ciurent  par  amount. 

Security  means  any  amount  held  in  a 
TREASURY  DIRECT  account  which  is 


represented  by  a  separate  CUSIP 
number. 

Settiement  amount,  also  referred  to  as 
net  amount,  is  the  amount  deposited  by 
the  Federal  Reserve  Bank  to  the  account 
of  the  investor  at  the  finanHffl 
institution  designated  by  the  investor  to 
receive  TREASURY  DIRECT  payments. 
This  amount  is  equal  to  the  par  amount 
of  the  securities  multiplied  by  the  price, 
plus  any  accrued  interest,  and  less  the 
transaction  fee.  For  inflation  indexed 
securities,  the  settiement  amount  also 
includes  any  applicable  inflation 
adjustment,  as  provided  in  31  CFR  Part 
356.  The  settiement  amount  may  be  less 
than  the  par  amount  of  the  security. 

Settiement  date  is  the  date  the 
settiement  amount  is  released  to  the 
account  at  the  financial  institution 
designated  by  the  investor  for  receipt  of 
TREASURY  DIRECT  payments. 

Trade  date  means  tne  date  on  which 
the  Federal  Reserve  Bank  enters  into  an 
agreement  with  a  dealer  for  the  sale  of 
the  security. 

Yield,  also  referred  to  as  yield  to 
maturity,  means  the  annualized  rate  of 
return  to  maturity  on  a  fixed  principal 
security  expressed  as  a  percentage.  For 
an  inflation-indexed  security,  yield 
means  real  yidd,  as  defined  in  31  CFR 
part  356. 

(3)  Procedure.  On  an  approved 
Treasiuy  form,  the  owner  must 
authorize  a  transfar  of  the  security  from 
the  investor's  TREASURY  DIRECT 
account  to  the  designated  Federal 
Reserve  Bank,  and  authorize  the  Federal 
Reserve  Bank  to  sell  the  security.  Rules 
in  subpart  C  of  this  part  governing  the 
transfer  of  securities  will  apply  to  the 
transfer  of  the  security  to  the  Federal 
Reserve  Bank.  Generally,  on  the  day  that 
the  security  is  transfarred  to  the  Federal 
Reserve  Bank,  the  Federal  Reserve  Bank 
will  make  reasonable  efforts  to  obtain  a 
price  quote  fitim  at  least  three  dealers, 
and  will  enter  into  an  agreement  to  sell 
the  security  to  the  dealer  with  the 
highest  price  quote  for  next  day 
settiement  What  constitutes  reasonable 
effort  shall  be  determined  solely  by  the 
Federal  Reserve  Bank.  On  the  next  fiill 
business  day  after  the  trade  date,  the 
settiement  amount  shall  be  released  by 
direct  deposit  (electronic  funds 
transfer),  as  provided  in  §  357.26  of  this 
part,  to  the  account  at  the  financial 
institution  designated  by  the  investor  to 
accept  TREASURY  DIRECT  payments, 
except  when  the  Department  determines 
that  extraordinary  circumstances  exist 
that  require  {}a)anent  by  other  means.  In 
the  event  that  the  Federal  Reserve  Bank 
is  unable  to  obtain  at  least  one  price 
quote  for  the  security,  the  security  will 
be  returned  to  the  TREASURY  DIRECT 
account  of  the  investor  on  the  next  full 


business  day  following  the  receipt  of  the 
securities  by  the  Federal  Reserve  Bank, 
and  the  Federal  Reserve  Bank  will 
notify  the  investor. 

(4)  Confirmation.  The  Federal  Reserve 
Bank  will  send  a  confirmation  of  the 
sale  to  the  investor  upon  completion  of 
the  transaction.  Such  confirmation  will 
include  such  information  as  price,  trade 
date,  settiement  date,  settiemoat 
amount,  also  referred  to  as  net  amount, 
transaction  fee,  and  yield  to  maturity. 

(5)  Price.  By  authorizing  the  transfer 
and  sale  of  the  securities,  the  investor 
agrees  to  accept  the  price  received  by 
ibe  Federal  Reserve  Bank  from  the 
"dealer  selected  as  having  the  highest 
price  quote. 

(6)  TYwisoction  Fee.  A  transaction  fee 
shall  be  charged  for  each  security  sold 
on  behalf  of  die  investor.  If  the  Federal 
Reserve  Bank  is  unable  to  complete  the 
sale  of  the  securify,  no  fee  will  be 
charged.  By  authorizing  the  sale  of  the 
security,  the  investor  authorizes  the 
Federal  Reserve  Bank  to  withhold  the 
transaction  fee  prior  to  the  Federal 
Reserve  Bank  initiating  the  payment  of 
the  settiement  amount  to  the  account  at 
the  financial  institution  designated  by 
the  investor  to  receive  TREASURY 
DIRECT  payments.  The  amount  of  the 
transaction  fee  will  be  published  by 
notice  in  the  Federal  Register. 

(7)  Te/minatio/i.  This  service  may  be 
terminated  at  anytime  vrithout  prior 
notice  at  the  discretion  of  the 
Department 

(8)  Rights.  The  provisions  applicable 
to  TREASURY  DIRECT  transactions  in 
subpart  C  shall  apply  to  this  section. 
The  provisions  applicable  to 
transactions  in  TRADES  in  subpart  B 
shall  not  apply  to  this  section. 

(9)  Irrevocability.  The  authorization  of 
the  investor  for  the  transfer  and  sale  of 
the  securities  shall  be  irrevocable  when 
the  transfer  fitjm  the  TREASURY 
DIRECT  account  of  the  invmtor  to  the 
account  at  the  Federal  Reserve  Bank  is 
effected. 

(10)  Liability.  The  Department  and  the 
designated  Federal  Reserve  Bank  shall 
not  be  liable  for  changes  in  market 
conditions  affecting  the  price  received 
for  the  securify,  or  for  any  loss  which 
the  investor  may  incur  as  a  result  of  the 
transaction  or  the  inabilify  of  the 
Federal  Reserve  Bank  to  complete  the 
transaction. 
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DEPARTKIENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11. 13. 15,  and  185 

[Docket  Ho.  29010;  Amdt  No*.  11-42, 13- 
29, 15-A  186-3] 

RIN  2120-AQ41 

Organizational  Ctianges  and 
Delegations  of  Authority 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts 
changes  to  office  titles  as  a  result  of 
changes  in  the  names  of  various  ofBcos 
and  the  establishment  of  a  new  position 
within  the  Office  of  the  Chief  Counsel. 
These  changes  are  necessaiy  to  make  the 
regiilations  and  delegations  of  authority 
consistent  with  the  current  structure  of 
the  Office  of  the  Chief  Counsel. 
EFFECTIVE  DATE:  September  4. 1997. 
FOR  FURT>«ER  MRMMATKM  CONTACT: 
Christopher  Poreda,  Senior  Attorney, 
Office  of  the  Assistant  Chief  Counsel, 
New  England  Region,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299;  telephone  (617)  238-7942,  fax 
(617) 238-7055. 

SUPPt^iENTARY  MFORMATION: 

DiacuMion 

On  July  1, 1988,  the  Federal  Aviation 
Administration  (FAA)  imderwent  far- 
reaching  organizational  changes  that 
affected  both  headquarters  and  regional 
offices.  The  most  significant  of  those 
changes  placed  certain  regional  offices 
in  the  direct  reporting  line  to  their 
headquarters  counterparts,  when  before 
those  offices  had  reported  to  the 
Regional  Administrator.  The  legal  office 
in  each  geographic  region,  as  well  as  in 
the  Mike  Monroney  Aeronautical 
Center,  in  Oklahoma  City,  Oklahoma, 
and  the  William  Hughes  Technical 
Center,  in  Atlantic  City.  New  Jersey, 
were  among  the  offices  affected  by  that 
change.  Prior  to  July  1988,  those  offices 
were  known  in  each  region  as  the 
Regional  Counsel,  and  at  the  Centera  as 
Center  Counsel.  After  the  organizational 
changes  those  offices  reported  directly 
to  the  Office  of  the  Chief  Counsel,  and 
each  name  changed  to  Office  of  the 
Assistant  Chief  Counsel  for  the  region  or 
center  served.  Although  the  duties  of 
each  office  did  not  significantly  change, 
the  name  change  caused  confusion  both 
within  the  FAA  and  outside  of  the 
agency.  Therefore,  the  Office  of  the 
Chief  Counsel  has  determined  that  the 
name  of  the  legal  office  in  each  region 


should  be  changed  back  to  Regional 
Coimsel  for  that  region,  the  legal  office 
at  the  Mike  Moiuoney  Aeronautical 
Center  back  to  Aeronautical  Center 
Counsel,  and  at  the  William  Hughes 
Technical  Center,  Technical  Center 
Counsel.  This  name  change  will  not 
affect  the  reporting  lines  or  delegations 
of  authority  made  within  the  Office  of 
the  Chief  Coimsel,  Regional  Counsel 
and  Center  Counsel  offices  will  still 
report  direcUy  to  the  Office  of  the  Chief 
Cotmsel. 

In  November  1992,  the  Office  of  the 
Chief  Counsel  underwent  organizational 
changes.  One  of  the  organizational 
changes  made  was  to  separate  the  duties 
of  the  Assistant  Chief  Counsel  for 
Regulations  and  Enforcement,  thus 
creating  an  office  for  the  Assistant  Chief 
Coimsel  for  Regulations  and  an  office 
for  the  Assistant  Chief  Counsel  for 
Enforcement.  These  name  changes  are 
reflected  in  parts  11  and  13  of  this 
document. 

In  addition,  the  FAA  has  recendy 
established  the  position  of  Assistant 
Chief  Counsel,  Europe,  Africa,  and 
Middle  East  Area  Office.  The  objective 
of  establishing  this  new  position  is  to 
establish  within  this  region  a  senior 
level  of  legal  support  for  U.S.  civil 
aviation  safety  and  security  initiatives. 

Within  parts  11. 13. 15,  and  185  of  the 
Federal  Aviation  Regulations  (FAR's), 
various  regulations  refer  to  legal  offices 
at  each  region  and  at  the  centen,  as  well 
as  FAA  Headquartera.  Tide  14  of  the 
Code  of  Federal  RegiUations  must 
therefore  be  amended  to  reflect  this 
name  change  of  certain  offices  within 
the  Office  of  Chief  Counsel. 

Good  Cause  Justification  for  Immediate 
Adoption  of  Tlieae  Ameniinients 

These  amendments  are  needed  to 
eliminate  and  avoid  confusion  over  the 
internal  structure  of  the  FAA's  Office  of 
Chief  Counsel.  Since  these  amendments 
are  editorial  in  nature,  impose  no 
additional  burden  on  the  public,  and 
constitute  only  agency  rules  of 
organization.  I  find  that  notice  and 
opportunity  for  prior  public  comment 
before  adopting  these  amendments  is 
unnecessary,  and  that  good  cause  exists 
for  "mHng  them  eCfactive  immediately. 
In  addition,  the  FAA  has  considered  the 
Regulatory  Policies  and  Procedures  of 
the  Office  of  the  Secretary  of 
Transportation  and  finds  that  notice  and 
the  opportunity  for  comment  could  not 
reasonably  be  anticipated  to  result  in 
the  receipt  of  useful  information. 

Paperwork  Reduction  Act 

These  amendments  are  completely 
editorial  in  nature.  There  will  be  no 
increase  or  decrease  in  the  paperwork 


requirements  of  the  sections  amended, 
which  requirements  have  already  been 
approved. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  these 
amendments  do  not  impose  any 
additional  burden  on  the  public,  and, 
accordingly,  that  this  action  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  it  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and,  because  of  its 
editorial  nature,  no  economic  impact  is 
expected  to  result,  and,  therefore,  no 
regulatory  evaluation  is  required.  In 
addition,  the  FAA  certifies  that  these 
amendments  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  ^e  Regulatory 
Flexibility  Act 

List  of  Subjects 

UCFRPaiill 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  13 

Investigations,  Law  enforcement. 
Penalties. 

14  CFR  Part  15 

Administrative  claims.  Air 
transportation.  Aircraft,  Airplanes. 
Airports.  Federal  Tort  Claims  Act, 
Helicopters,  Heliports,  Rotorcrait 

14  CFR  Part  185 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Government 
employees. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Parts  11, 13, 15  and  185 
as  follows: 
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PART  11— GENERAL  RULEMAKINQ 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Aethortty:  49  U.SX:  106(g),  40101, 40103, 
40105.  40109.  40113.  44110.  44502.  44701- 
44702.44711.46102. 

111.11    [Amendacq 

2.  Section  11.11  is  amended  by 
removing  the  words  "office  of  the 
Assistant  Chief  Counsel"  and  adding,  in 
their  place,  the  words  "Regional 
Counsel's  office"  wherever  they  appear. 

f  11.41    [Amended] 

3.  Section  11.41  is  unended  in 
paragraph  (cK2Kii)  by  removing  the 
words  "An  Assistant  CSiief  Counsel" 
and  adding,  in  their  pface.  the  words  "A 
Regional  Counsel  or  the  Assistant  Chief 
Counael.  Europe,  Africa,  and  Middle 
East  Area  Office". 

4.  Section  11.41  is  amended  in 
paragraph  (c)(2)(iii)  by  removing  the 
words  "and  Enforcement". 

fll^l    [AoMndedl 

5.  Section  11.61  is  amended  in 
paragraph  (d)  by  removing  the  words 
"an  As^tant  Chief  Counsel  for  a 
region"  and  adding,  in  their  place,  the 
words  "a  Regional  Counsel,  the 
Assistant  Chief  Counsel,  Europe,  Africa, 
and  Middle  East  Area  Office";  and  by 
removing  the  words  "and  Enforcement"; 
and  by  removing  the  words  "Chief 
Counsel  or  Assistant  Chief  Counser* 
and  adding,  in  their  place,  "Chief 
Counsel,  Assistant  Chief  Counsel,  or 
Regional  Counsel";  and  by  removing  the 
word  "his". 

fllAI    [Amended] 

6.  Section  11.81  is  amended  in 
paragraph  (d)  by  removing  the  words 
"an  Assistant  C3uef  Counsel  for  a  region 
or  directorate"  and  adding,  in  their 
place,  "a  Regional  Counsel  or  a 
Directorate  Counsel.  the-Assistant  Chief 
Counsel,  Europe.  Africa,  and  Middle 
East  Area  Office";  and  by  removing  the 
words  "and  Enforcement":  and  by 
removing  the  words  "Chief  Counsel  or 
Assistant  Chief  Counsel  for  a  region" 
and  adding,  in  the  place.  "Chief 
Counsel.  Assistant  Chief  Counsel, 
Regional  Counsel,  or  Directorate 
Counsel";  and  by  removing  the  word 
"his". 

PART  13-4NVEST1GATIVE  AND 
ENFORCEMENT  PROCEDURES 

7.  The  authority  citation  for  part  13 
continues  to  read  as  follow: 

Anthoritj:  18  U.S.C  6002. 49.U.S.C 
106(g).  5121-5124,  40113-40114,  44103- 
44106.  44702-44703,  44709-M710.  44713. 


46101-46110. 46301-46316. 46501-46502. 
46504-46507,  47106.  47111.  47122. 47306. 

47531-47532. 

f13^    (Amended] 

8.  Section  13.3  is  amended  in 
paragraph  (b)  by  removing  the  words 
"and  each  Assistant  Chief  Counsel"  and 

adding,  in  their  place,  the  words  "each 
-  Assistant  Chief  Counsel,  each  Regional 
Counsel,  the  Aeronautical  Center 
Counsel,  and  the  Technical  Cmter 
Counsel". 

9.  Section  13.3  is  amended  in 
paragraph  (c)  by  removing  the  words 
"and  each  Assistant  Chief  Counsel"  and 
adding,  in  their  place,  the  words  "each 
Assistant  Chief  Counsel,  each  Regional 
Counsel,  the  Aeronautical  Center 
Counsel,  and  the  Technical  Center 
CounseL" 

f13.1S    [Amended] 

10.  Section  13.15  is  amended  in 
paragraphs  (b)  and  (cMl)  by  removing 
the  words  "the  Assistant  Qiief  Counsel 
for  Regulations  and  Enforcement,  and 
the  Assistant  Chief  Counsel  for  a  region 
or  center"  and  adding,  in  their  pface, 
the  words  "the  Assistant  Chief  Counsel, 
Enforcement,  the  Assistant  Chief 
Counsel,  Regufations,  the  Assistant 
Chief  Counsel,  Europe,  Africa,  and 
Middle  East  Area  Office,  the  Regional 
Counsel,  the  Aeronautiod  Center 
Counsel,  and  the  Technical  Center 
Counsel",  wherever  they  appear. 

11.  Section  13.15  is  amended  in 
paragraph  (c)(3)  by  removing  the  words 
"Assistant  Chief  Counsel  for 
Regulations  and  Enforcement,  or  the 
Assistant  Chief  Counsel  for  a  region  or 
center"  and  adding,  in  their  pface,  the 
words  "Assistant  Chief  Counsel, 
Enforcement,  the  Assfatant  Chief 
Counsel,  Regufations,  the  Assistant 
Chief  Counsel,  Europe,  Africa,  and 
Middle  East  Area  Office,  the  Regional 
Counsel,  the  Aeronautical  Center 
Counsel,  or  the  Technical  Center 
Counsel". 

S1S.16    [Amended] 

12.  Section  13.16  is  amended  in 
paragraph  (c)  by  removing  the  words 
"Assistant  Chief  Counsel  for 
Regulations  and  Enforcement,  and  the 
Assistant  Chief  Counsel  for  a  region  or 
center"  and  adding,  in  their  place,  the 
words  "Assfatant  Cluef  Counsel, 
Enforcement,  the  Assistant  Chief 
Counsel,  Regulations,  the  Assistant 
Chief  Counsel,  Europe,  Afiica,  and 
Middle  East.  Area  Office,  each  Regional 
Counsel,  the  Aeronautioal  Center 
Counsel,  and  the  Technical  Center 
Counsel"  wherever  they  appear. 


fia.17   [Amended] 

13.  Section  13.17  u  amended  in 
paragraph  (d)  by  removing  the  words 
"Assistant  Chief  Counsel  of  the  region. 
in  Mddch"  and  adding,  in  their  pface, 
the  words  "the  R^onal  Counsel  or 
Assistant  Chief  Counsel  for  the  region  or 
area  in  which";  by  removing  the  comma 
immedfately  after  the  word  "region", 
and  by  inserting  commas  imm^fately 
after  the  words  "Chief  Counsel"  and 
immedfately  after  the  vrords  "under  thfa 
section". 

14.  Section  13.17  u  amended  in 
paragraph  (eM3)  by  removing  ihe  word 
"or"  after  "the  Chief  Counsel"  and 
adding,  in  their  place,  the  words  ",  the 
Regional  Counsel,  or". 

f13.1t    [Amended] 

15.  Section  13.19  fa  amraided  in 
par^raph  (b)  by  removing  the  words 
' '  Assfatant  Chief  Counsel  for 
Regufations  and  Enforcement,  and  the 
Assistant  Chief  Counsel  for  the  region  or 
the  Aeronautical  Center"  and  adding,  in 
their  place,  the  words  "Assistant  Chief 
Counsel,  Enforcemoat,  the  Assistant 
Chief  Counsel,  R^ufations,  the 
Assfatant  Chief  Counsel,  Europe.  Africa, 
and  Middle  East  Area  Office,  each 
Regional  Counsel,  and  the  Aeronautical 
Center  Counsel";  and  by  removing  the 
words  "Assfatant  Chief  Counsel  for  the 
Aeronautical  Center  or  for  the  r^on" 
and  adding  in  their  pface,  the  words 
"each  Regional  Counsel,  the 
Aeronautical  Center  Counsel,  and  the 
Assfatant  Chief  Counsel.  Europe,  Africa, 
and  Middle  East  Area  Office". 

16.  Section  13.19  fa  amended  in 
paragraph  (c)  by  removing  the  words 
"Assfatant  Chief  Counsel  for 
Regufations  and  Enforcement  the 
Assfatant  Chief  Counsel  for  the  region  or 
the  Assfatant  Chief  Counsel  for  the 
Aeronautical  Center"  and  adding,  in 
their  pface,  the  words  "Assfatant  Chief 
Counsel,  Enforcement,  the  Assfatant 
Chief  Coimsel,  Regufations,  the 
Assfatant  Chief  Counsel,  Europe,  Africa, 
and  Middle  East  Area  Office,  each 
Regional  Counsel,  or  the  Aeronautical 
Center  Counsel". 

113.20    [Amended] 

17.  Section  13.20  is  amended  in 
paragraph  (1)  by  removing  the  words 
"and  thie  Assfatant  Chief  Counsel  for  the 
region  or  the  Aeronautical  Center  (as  to 
matters  under  Tide  V  of  the  Federal 
Aviation  Act  of  1958)"  and  adding,  in 
their  place,  the  words  ",  each  Regional 
Counsel,  and  the  Aeronautical  Center 
Counsel  (as  to  matters  under  Title  V  of 
the  Federal  Avfation  Act  of  1958)". 
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113.21    [AnMnded] 

18.  Section  13.21  is  amended  by 
removing  the  words  "Assistant  Chief 
Ckjunsel  for  Regulations  and 
Enforcement,  or  the  Assistant  Chief 
Counsel  for  the  region  or  the 
Aeronautical  Centn  concerned"  and 
adding,  in  their  place,  the  words 
"Assistant  Chief  Cpxmsel,  Enforcement, 
the  Assistant  Chief  Counsel, 
Regulations,  the  Assistant  Chief 
Coimsel,  Europe.  Africa,  and  Middle 
East  Area  Office,  each  Regional  Counsel, 
and  the  Aeronautical  Center  Coimsel". 

113.23    [Amended] 

19.  Section  13.23  is  amended  in 
paragraph  (b)  by  removing  the  words 
"or  the  Assistant  Chief  Coimsel  for  the 
region  consemed"  and  adding,  in  their 
place,  the  words  "or  the  Regional 
Counsel  or  Assistant  Chief  Coimsel  for 
the  region  or  area  concerned". 

§13.25    [AmendecQ 

20.  Section  13.25  is  amended  in 
paragraph  (a)  by  removing  the  words 
"Assistant  Chief  Counsel  for 
Regulations  and  Enforcement  the 
Assistant  Chief  Counsel  for  the  region 
concerned,  or  the  Assistant  Chief 
Counsel  for  the  Aeronautical  Center" 
and  adding,  in  their  place,  the  words 
"Assistant  Chief  Counsel,  Enforcement, 
the  Assistant  Chief  Counsel, 
Regulations,  the  Assistant  Chief 
Counsel.  Europe.  Africa,  and  Middle 
East  Area  Office,  each  Regional  Counsel, 
and  the  Aeronautical  Center  Counsel". 

21.  Section  13.25  is  amended  in 
paragraph  (b)  by  removing  the  words 
"Assistant  Chief  Counsel  for 
Regulations  and  Enforcement  the 
Assistant  Chief  Counsel  for  the  region 
concerned"  and  adding,  in  their  place, 
the  words  "Assistant  Chief  Counsel, 
Enforcement,  the  Assistant  Chief 
Counsel,  Regulations,  the  Assistant 
Chief  Counsel,  Europe,  Africa,  and 
Middle  East  Area  Office,  each  Regional 
Counsel,  and  the  Aeronautical  Center 
Counsel". 

f  13.71    [Amended] 

22.  Section  13.71  is  amended  by 
removing  the  words  "Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  or  the  Assistant  Chief 
Counsel  for  the  region  concerned"  and 
adding,  in  their  place,  the  words 
"Assistant  Chief  Counsel,  Enforcement, 


the  Assistant  Chief  Counsel,  Europe, 
Africa,  and  Middle  East  Area  Office,  or 
a  Regional  Counsel". 

f  13.73    [Amended] 

23.  Section  13.73  is  amended  by 
removing  the  words  "Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  or  the  Assistant  Chief 
Counsel  for  the  region  concerned"  and 
adding,  in  their  place,  the  words 
"Assistant  Chief  Counsel,  Enforcement, 
the  Assistant  Chief  Counsel,  Europe, 
Africa,  and  Middle  East  Area  Office,  or 
a  Regional  Counsel". 

113.81    [Amended] 

24.  Section  13.81  is  amended  in 
paragraph  (a)  introductory  text  by 
removing  the  words  "Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  or  the  Assistant  Chief 
Counsel  for  the  region  concerned"  and 
adding,  in  their  place,  the  words 
"Assistant  Chief  Counsel.  Enforcement, 
the  Assistant  Chief  Counsel,  Europe. 
Africa,  and  Middle  East  Area  Office,  or 
a  Regional  Counsel". 

§13.202    [Amended] 

25.  Section  13.202  is  amended  in  the 
definition  of  "Agency  attorney"  by 
removing  the  words  "the  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  the  Assistant  Chief 
Counsel  for  a  region  or  center,  or  an 
attorney  on  the  staff  of  the  Assistant 
Chief  Counsel  for  Regulations  and 
Enforcement,  the  Assistant  Chief 
Coimsel  for  a  region  or  center"  and 
adding,  in  their  place,  the  words  "the 
Assistant  Chief  Counsel.  Enforcement, 
the  Assistant  Chief  Counsel, 
Regulations,  the  Assistant  Chief 
Counsel,  Europe.  Africa,  and  Middle 
East  Area  Office,  each  Regional  Counsel, 
the  Aeronautical  Center  Counsel,  or  the 
Technical  Center  Counsel,  or  an 
attorney  on  the  staff  of  the  Assistant 
Chief  Counsel.  Enforcement,  the 
Assistant  Chief  Counsel,  Regulations, 
the  Assistant  Chief  Counsel.  Europe, 
Africa,  and  Middle  East  Area  Office, 
each  Regional  Counsel,  the  Aeronautical 
Center  Counsel,  or  the  Technical  Center 
Counsel." 

PART  15— ADMINISTRATIVE  CLAIMS 
UNDER  FEDERAL  TORT  CLAIMS  ACT 

26.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 


Authority:  5  U.S.C  301;  28  U>S.C.  2672, 
2675:  49  U.S.C  106(g).  40113, 44721. 

27.  Section  15.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1&3    Admlntotratlve  cWm,  wtien 
prsesnf  d;  sppt opriile  ofHoe. 

(b)  Claims  shall  be  delivered  or 
mailed  to  the  Assistant  Chief  Counsel, 
Litigation  Division,  AGC-400,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  E)C  20591,  or  alternatively, 
may  be  mailed  or  delivered  to  the 
Regional  Counsel  in  any  of  the  FAA 
Regional  Offices  or  the  Assistant  Chief 
Counsel,  Europe,  Africa,  and  Middle 
East  Area  Office. 


PART  185— TESTIMONY  BY 
EMPLOYEES  AND  PRODUCTION  OF 
RECORDS  IN  LEGAL  PROCEEDINGS, 
AND  SERVICE  OF  LEGAL  PROCESS 
AND  PLEADINGS 

28.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Aaftorily:  49  U.S.C  106(g),  40113-40114, 
46104:  49  CFR  put  9. 

§1863    [Amended] 

29.  Section  185.5  is  amended  by 
removing  the  words  "each  Assistant 
Chief  Counsel"  and  adding,  in  their 
place,  the  words  "each  Assistant  Chief 
Counsel,  each  Regional  Counsel";  and 
by  removing  the  words  "Assistant  Chief 
Qiimsel  for  the  Aeronautical  Center" 
and  adding,  in  thefr  place,  the  words.    , 
"Aeronautical  Center  Counsel";  and  by 
removing  the  words  "Assistant  Chief 
Counsel  for  the  Technical  Center"  and 
adding,  in  their  place,  the  words 
"Technical  Center  Counsel";  and  by 
removing  the  words  "his  respective 
jurisdiction"  and  adding,  in  their  place, 
the  words  "their  respective 
jurisdictions". 

Issued  in  Washington,  DC  on  August  25. 
1997. 
Jane  F.  Garray.  ■ 

Administrator. 

[FR  Doc.  97-23376  Filed  9-3-97;  8:45  am] 
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RULES  QOING  INTO 
EFFECT  SEPTEMBER  4, 
1997 

AQRtCULTURE 
DEPARTMENT    ' 
Federal  Crop  Inauranoa 
Corporation 

Administrative  regulations: 
Federal  Crop  Insurance 


ENgibiity  determination 
procedures  tor  program 
partidpalion;  pMahed 
8-5-97 

COMMCWCE  DEPARTMENT 
NatkMial  Oceanic  and 
Atmoaptteric  Admlnialraiion 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  AUantic  shrimp; 
correction;  published  9- 
4-97 

CONSUMER  PRODUCT 
SAFETY  COMMnSION 

Organization,  functions,  and 
auttK)r1ty  delegations: 
Address  and  telephone 
numbers 

Correction;  put)lished  9-4- 
97 

ENERGY  DEPARTMENT 

Acquisition  reguattions: 
Non-statutorily  imposed 
contractor  and  offeror 
certification  requirements; 
elimination;  published  8-5- 
97 

FEDERAL  MARITIME 

Maritime  carriers  in  foreign 
conwnerce: 
Conditions  unfavorable  to 

shipping,  actions  to  adjust 

or  meet — 

United  States/Japan  trade; 
port  restrictions  and 
requirenr)ents;  published 
4-16-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMBfT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applicaations— 

Tetracycline  hydrochloride 
soluble  powder; 
published  9-4-97 


New  drug  applications— 
Clindamycin  hydrochloride 
liquid;  put)lished  9-4-97 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Regattas  and  marine  parades: 
Assateague  Channel.  VA; 
marine  events;  published 
8-5-97 

TRANSPORTATION 
DEPARTMENT 

C^M4^k«^^    >  1  ■i»ai  ■  M 

I  eoerai  Avianon 
Administration 

AinMorthlness  (firedives: 
Boeing;  published  8-20-97 
McDonnell  Douglas; 
published  8-20^7 
Organization,  functions,  and 
authority  delegations: 
Chief  Counsel  Office; 
published  9^4-97 

TREASURY  DEPARTMENT 
Ftacai  Service 

Maritetabie  book-entry 
Treasury  biHs,  notes,  and 
bonds;  sale  and  issue; 
broker-dealer  accounts; 
published  9-4-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 


Inspection  Service 
Interstate  transportatkxi  of 

animals  and  animal  products 

(quarantine): 

TubercukMis  in  cattle  and 
bison- 
State  and  area 
dassificatnns; 
comments  due  t>y  9-9- 
97;  published  7-11-97 
Plant-related  quarantine, 
domestk:: 

Mediterranean  fruit  fly; 
comments  due  by  9-8-97; 
published  7-10-97 

AOraCULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulatk>ns: 
Basic  pn>visk)ns  and  various 
crop  insurarxK  proviskms; 
comments  due  by  9-11- 
97;  published  8-12-97 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 

Magnuson-Stevens  Fehery 
Consefvatk>n  and 
Management  Act; 
implementation: 
Regiet.al  Fishery 
Management  Council 


nominees,  appointees, 
and  voting  members; 
finarxaal  disclosure 
requirements;  comments 
due  by  9-8-97;  published 
8-7-97 

Marine  mammals: 
Incklental  taking — 
Seismic  activities  on-ice; 
ringed  seals:  convnents 
due  l>y  9-8-97; 
published  8-8-97 

DEFENSE  DEPARTMENT 

Acquisitxxi  regulations: 
Equitat>le  adjustment 
certificatkxi  requirement 
for  contractors;  co(T>ments 
due  by  9-9-97;  published 
7-11-97 

ENVmONMENTAL 
PROTECTION  AGENCY 

Air  pollution  confrol;  new 
motor  vehkdes  and  engines: 
New  nonroad  compresskxv 
ignitkin  engines  at  or 
bekw  19  MtowoHa— 
Replacement  engines  and 
two  stroke  engines  on 
nonhandheU  equipmeiM: 
comments  due  by  9-^ 
97;  published  8-7-97 
Air  pollution;  standards  of 
perfomiance  for  new 
stationary  sources: 
Nitrogen  oxide  emisswns 
from  new  tossil-fuel  fired 
steam  generating  units; 
comments  due  by  9-8-97; 
published  7-9-97 
Air  programs: 
Ambient  air  quality 
standards,  natonal— 
Partculate  matter; 
comments  due  by  9-8- 
97;  published  8-15-97 
Clean  Air  Act — 
Cartx>n  monoxkle; 
nonattainment  area  for 
FairtMnks,  AK; 
comments  due  by  9-8- 
97;  published  8-8-97 
EmisskKi  requirements — 
New  nonroad  spark  and 
marine  sparit  engines; 
replacement  and  two 
stroke  engineson  certain 
ncnhandheld  equipment; 
comments  due  by  9^ 
97;  pubNshed  8-7-97 
Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 

Minois;  comments  due  by  9- 
11-97;  published  8-12-97 

Penrtsylvania;  comments 
due  by  9-11-97;  published 
8-12-97 

Tennessee;  comments  due 
by  9-1 1-97;  published  8- 
12-97 


Hazardous  waste  program 
authorizations: 
New  Yortc;  comments  due 
by  9-11-97;  pubfehed  8- 
12-97 
Pestkades;  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Fomesafen;  comments  due 
by  9*97;  published  7-9- 
-    97 
Toxk:  sutistances: 
Significant  new  uses— 
Organosolv  lignin,  elo.; 
comments  due  t>y  9-12- 
97;  published  8-13-97 
FEDERAL 
COMMUNICATIONS 


Radn  statk>n8;  table  of 
QOfliyiiwiaHlii: 

Fkxkta;  osMments  due  by 
9-ft«7:  published  7-24-97 

FEDERAL  RESERVE 

SYSTBi 

Depository  institutions;  reserve 
requirements  (Regulatkm  D): 
Reserve  aggregatkxi.  and 
pass-tttrough  account 
njles;  update  artd 
darificatnn;  comments 
due  by  9-12-97;  published 
8-8-97 

FEDERAL  RETIREMBIT 
TY4RIFT  MVESTMENT 
BOARD 

Thrift  savings  plan: 

Withdrawwig  funds:  methods; 
comments  due  by  9-8-07; 
published  8-7-97 
HEALTH  AND  HUMAN 
SERVICES  D^ARTMBfT 
Food  and  Drug 
Admirtisliatiun 
Medical  devk»s: 

Qansfal  and  plastk:  surgery 


Tweezer-type  epilator; 
redasstfk^atkxi; 
comments  due  by  9-9- 
97;  published  6-11-97 
INTERIOR  DEPARTMENT 
Flah  and  WIMIIfe  Service 
Endangered  and  threatened 
species: 

Califomia  freshwater  shrimp; 
comments  due  by  9-9-97; 
published  7-21-97 
Findings  on  petitkKis.  etc — 
Lesser  prairie-chicken; 
comments  due  by  9-8- 
97;  published  7-8-97 
Endangered  Species 
Conventk)n: 
Appendkses  and 
amendments;  comments 
due  by  9-12-97;  published 
8-22-97 

INTERIOR  DEPARTMENT 
Surface  Miiting  neciamatton 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mme  land 
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reclamation  plan 

submissions: 

Indiana:  comments  due  by 

9-8-97;  published  8-8-97 
Otdaboma;  comments  due 

by  9-8-97;  published  8-8- 

97 

MANAQEMENT  AND 
BUDGET  OFFICE 
Fedsnl  Procufwiwnt  PoUcy 
Offloe 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practices; 
comments  due  by  9-12- 
97;  published  7-14-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 

Equal  Access  to  Justice  Act; 
implemefttation;  comments 
due  by  9-10-97;  published 
8-11-97 

PERSONNEL  MAIMQEMENT 
OFFICE 

Excepted  service: 
Fellowships  and  similar 
appointments;  comments 
due  by  9-10-97;  published 
8-11-97 


POSTAL  SERVICE 

National  Environmental  PoKcy 
Act;  procedures;  comments 
due  by  9-10-97;  published 
8-11-97 

TRANSPORTATION 
DEPARTMENT 

»-  -*  -    -■   a  I  lining! 

Administration 

Airworthiness  directives: 
Cessna  Aircraft  Co.; 
comments  due  by  9-12- 
97;  pubHshed  7-9^7 
Airworthiriess  standards: 
Rotorcraft;  normal  and 
transport  category — 
Type  certification 
requirements: 
miscellaneous  changes; 
comments  due  by  9-8- 
97;  published  6-9-97 
Transport  category 
airplar)es— 
Cargo  or  baggage 
compartments;  fire 
safety  starxiards; 
comments  due  by  9-11- 
97;  published  6-13-97 
High-lift  device  controls; 
gate  requirements; 
comments  due  by  9-8- 
97;  published  6-9-97 


Class  D  airspace;  comments 
due  by  9-10-97;  published 
8-11-97  ' 

Class  E  airspace:  comments 
due  by  9-8-97;  published  7- 
25-97 

TRANSPORTATION 
DEPARTMBff 
Suffaoe  Transput  lalion 
Board 

Rail  licensing  procedures: 
Commuter  rail  service 
continuation  subsidies  arxJ 
discontinuance  notices; 
comments  due  by  9-8-97; 
published  8-8-97 

TREASURY  DEPARTMENT 
ComptroHsr  of  the  Cunartcy 

Fiduciary  activities  of  national 

banks: 

Investment  advisory 
activities;  comments  due 
by  9-8-97;  published  7-9- 
97 

TREASURY  DEPARTMENT 

Ports  of  entry: 

Boca  Grande,  FL: 
abolishment;  commerrts 
due  by  9-12-97;  published 
7-14-97 


TREASURY  DEPARTMENT 

internal  Revenue  Servfca 

Privacy  Act;  implementation; 
comments  due  by  9-8^7; 
published  8-7-97 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appltcability  and  legat  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
ttie  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Telephorw  Bank 
7CFR  Part  1610 
Rural  Utilities  Sarvica 

7  CFR  Parts  1735, 1737, 173»,  and  1746 
nm  0672-AB32 

Rural  Talaphona  Bank  and 
Talacommunlcattons  Program  Loan 
Policlas,  Types  of  Loans,  Loan 
Requiremfints 

agency:  Rural  utilities  Service  and 
Rural  Telephone  Bank.  USDA. 
ACTION:  Final  rule. 


r:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  to 
incorporate  changes  to  the 
telecommunications  loan  program 
required  by  the  1996  Farm  Bill  and  the 
regulatory  reinvention  initiative  of  the 
Vice  President's  National  Performance 
Review.  RUS  has  reviewed  the 
regulations  concerning  the 
telecommunications  program  and  the 
Rural  Telephone  Bank  loan  policies  and 
requirements  to  determine  whether  they 
are  necessary,  impose  the  least  possible 
burden  consistent  with  safety  and 
soundness,  and  are  written  in  a  clear, 
straightforward  maimer.  As  a  result  of 
this  review,  the  RUS 
telecommiuiications  program  is 
updating  and  streamlining  its 
regulations  and  policy  statements.  In 
addition,  this  regulation  will  eliminate 
some  policies  and  procedures  that  have 
become  obsolete. 
EFFECTIVE  DATE:  This  regulation  is 
eSsctive  on  October  6, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jonathan  Claffey,  Acting  Deputy 
Director,  Advanced 
Telecommunications  Services  Staff, 
Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1701, 


Room  2919.  South  Building, 
Washington,  DC  20250-1701. 
Telephone:  (202)  720-0530.  Facsimile: 
(202) 720-2734. 

SUPPLEMENTARY  INFORMATION: 

Qassification 

This  final  rule  has  been  determined  to 
be  not  significant,  and,  therefore  has  not 
been  reviewed  by  the  OfBce  of 
Management  and  Budget  under 
Executive  Order  12866. 

Chril  Jnstka  R^orm 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  final  rule  meets  the  applicable 
standards  provided  in  Sec.  3.  of  the 
Executive  Order. 

Raguiatoiy  Flexiliility  Act  CertificatioB 

Pursuant  to  §  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  RUS 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
a  rule  has  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  application  for  loans  under 
the  RUS  teleconmumications  program 
are  discretionary,  regulatory 
requirements  will,  therefore,  apply  only 
to  those  entities  which  choose  to  apply 
for  funding. 

This  action  is  being  taken  as  part  of 
the  National  Performance  Review 
program  to  eliminate  excess  regulations 
and  to  improve  the  quality  of  those  that 
remain  in  effect  This  final  rule  reduces 
the  Times  Interest  Earned  Ratio 
requirement  for  all  borrowers,  simplifies 
current  cash  distribution  and 
investment  requirements  for  all 
borrowers,  and  standardizes 
determination  of  loan  maturity.  This 
final  rule  is  consistent  with  RUS's 
continuing  effort  to  devolve,  in 
particular,  cash  management  authority 
to  the  borrowers.  It  is  also  consistent 
with  the  goals  of  the  regulatory 
reinvention  initiative  of  the  National 
Performance  Review. 

Information  Collection  and 
Racordkeeping  Requirements 

The  recordkeeping  and  reporting 
burden  contained  in  this  rule  tmder 


OMB  control  niunber  0572-0079  is  not 
fully  effective  until  approved  by  the 
Office  of  Management  and  Budget 
(ONffl). 

Send  questions  or  comments 
regarding  this  burden  or  any  othw 
aspect  of  these  collections  of 
information,  including  su^estions  for 
reducing  the  bimlen,  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program  Support 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  STOP  1522,  Washii^toa.  DC 
20250-1522. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this  thtm] 
rule  will  not  significanUy  affect  the 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment 

Program  Afiectad 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
10.851,  Rural  Telecommunications 
Loans  and  Loan  Guarantees,  and  10.582, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington.  DC  20402.. 

Intergovemmimtal  Review 

This  program  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  and  Rural 
Telephone  Bank  loans  and  loan 
guarantees  to  governmental  and  non- 
governmental entities  from  coverags 
under  this  Order. 

Unfunded  Mandata 

This  rule  contains  no  Federal 
mandates  (imdec  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandate  Reform 
Act 
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Background 

On  March  7,  1997,  at  62  PR  10483. 
RUS  published  a  proposed  rule  to 
incorporate  changes  to  the 
telecommunications  loan  program 
required  by  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127)  (1996  Farm  Bill)  and 
the  regidatory  reinvention  initiative  of 
the  Vice  President's  National 
Performance  Review.  The  amendments 
as  proposed  would  reduce  regulatory 
biirdens  on  RUS  telecommunications 
program  borrowers  and  simplify 
existing  procedures  and  policies. 

RUS  received  7  comments  regarding 
the  proposed  rule,  which  were  taken 
into  consideration  in  preparing  the  final 
rule.  Overall,  respondents  generally 
expressed  support  for  the  proposed  rule, 
but  made  specific  comments.  A  list  of 
the  conmienters  and  comment 
sununaries  and  responses  follows: 

1.  Joint  comments  submitted  by: 
Eastern  Rural  Telecom  Association; 
United  States  Telephone  Association: 
Western  Rural  Telephone  Association; 
and  National  Rural  Telecom 
Association.  Washington,  £)C. 

2.  Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies. 
Washington.  DC. 

3.  National  Telephone  Cooperative 
Association,  Washington,  DC. 

4.  Associated  Communications  & 
Research  Services,  Oklahoma  City,  OK. 

5.  Lackawaxen  Telephone  Company. 
Rowland.  PA. 

6.  TDS  Telecom,  Madison.  WI. 

7.  Kiesling  Associates.  LLP.  West  Des 
Moines.  lA. 

Sections  1610.6  and  1735.31  Concurrent 
Bank  and  RUS  Cost-of-Money  Loans 

Comment  Summary:  One  commenter 
objected  to  the  proposal  to  limit  the  size 
of  cost-of-money  and  Rural  Telephone 
Bank  (Bank)  loans  to  no  more  than  10 
percent  of  lending  authority  from 
appropriations  in  any  fiscal  year.  The 
commenter  believes  no  authority  exists 
in  the  Rural  Electrification  Act  of  1936. 
as  amended  (RE  Act),  for  RUS  to  make 
loans  for  less  than  100  percent  of  the 
borrowers  needs.  If  there  is  a  shortage  of 
cost-of-money  and  Bank  loan  funds  the 
solution  is  to  increase  loan  levels,  not 
ration  available  credit  among  borrowers. 

Response:  The  proposed  revision  to 
the  regulations  reflects  the  government's 
current  fiscal  and  budgetary  constraints. 
To  continue  fulfilling  RUS's  mission  of 
ensuring  that  rural  telecommunications 
providers  have  the  means  to  modernize 
their  networks,  to  fully  effect  the 
mandated  area  coverage  provision  of  the 
RE  Act.  and  to  achieve  maximum  use  of 


funds  available.  RUS  will  limit  the  loan 
amount  to  any  single  borrower  in  a 
fiscal  year  to,  generally,  no  more  than  10 
percent  of  the  lending  authority  from 
appropriations  in  any  fiscal  year. 

Section  1610.11    Prepayments 

Comment  Summary:  RUS  was  asked 
to  clarify  how  new  terms  of  the  loan  and 
remaining  economic  life  will  be 
determined  for  borrowers  requesting 
refunding  notes.  One  commenter  asked 
if  a  borrower  prepays  100  percent  of  the 
amount  outstanding  whether  or  not  the 
equipment  originally  financed  is  no 
longer  in  service,  would  this  be  possible 
under  the  new  provisions  without 
penalty? 

Response:  The  principal  balance  of 
the  refunding  notes  would  be  the 
unpaid  principal  balance  of  the  original 
notes  associated  with  the  loan.  The  term 
of  the  refunding  notes  would  match  the 
remaining  composite  economic  life  of 
the  facilities  financed,  as  determined  by 
the  original  feasibility  study  prepared  in 
connection  with  that  particular  loan.  All 
other  payment  terms,  including  the  rate 
of  interest  on  the  refunding  notes, 
would  remain  unchanged.  Only  those 
Bank  borrowers  subject  to  the  funded 
reserve  or  net  plant  to  secured  debt  ratio 
requirements  electing  to  issue  refunding 
notes  will  not  be  required  to  pay  a 
prepayment  premium,  if  such 
requirement  is  contained  in  the  original 
note.  Barring  this.  Bank  borrowers  with 
notes  containing  prepayment  premium 
provisions  will  still  be  bound  by  those 
provisions  if  prepaying  a  loan. 

Section  1 735.2    Definitions 

Comment  Summary:  One  conunenter 
inquired  about  the  definitions  of  total 
assets  and  net  worth  and  how  existing 
borrowers  (e.g.,  those  under  an  older 
form  of  mortgage  with  RUS)  that  elect  to 
follow  the  new  allowable  distribution 
calculation  under  §  1 735.46  determine 
total  assets  and  net  worth. 

Response:  The  definitions  for  total 
assets  and  net  worth  have  been  added  to 
§  1735.2.  The  new  allowable 
distribution  calculation  under  §  1735.46 
will  be  based  on  the  total  assets  and  net 
worth  of  the  borrower,  and  not  on  a 
consolidated  basis. 

Section  1 735. 1 7    Facilities  Financed 

Comment  Summary:  Many 

commenters  objected  to  RUS  adopting 
the  policy  that  it  will  finance  only 
buried  plant  for  all  loans  ujoless  RUS 
determines  that  buried  plant  is  not 
economically  feasible.  Commenters 
believe  that  it  is  preferable  to  remain 
flexible  in  this  uncertain 
telecommunications  environment 
Commenters  suggested  that,  if  RUS 


determines  that  it  is  necessary  to 
implement  this  proposal,  that  RUS 
define  the  term  economically  feasible, 
and,  to  conform  to  its  intended  purpose, 
refer  solely  to  outside  plant  and  not 
cover  all  facilities. 

Response:  The  proposed  rule  reflects 
the  extensive  experience  of  RUS  and 
consequentiy  does  not  impose  any  new 
requirement  on  borrowers.  To  impose 
this  requirement  when  the  costs  would 
be  exorbitant  would  be  burdensome  to 
borrowers  and  counterproductive  to 
achieving  the  objectives  of  the  RE  Act 
RUS  will  only  finance  those  system 
designs  or  facilities  that  can  withstand 
or  are  designed  to  minimize  damage 
caused  by  storms  and  other  natvu^ 
catastrophes,  unless  an  alternate  design 
or  facility  is  more  economically  or 
technically  feasible.  Economic  and 
technical  feasibility  will  be  determined 
using  total  long  range  economic  costs 
and  risk  analysis. 

Section  1735.43    Payments  on  Loans 

Comment  Summary:  Several 
commenters  expressed  concern  that  the 
proposal  to  tie  the  amortization  period 
for  loans  to  the  depreciated  life  of 
facilities  financed  may  not  be  in  the  best 
interest  of  RUS  borrowers.  Commenters 
believe  that  there  will  be  many 
circumstances  in  which  bonowers  will 
require  loan  terms  that  extend  3  years 
beyond  the  expected  composite 
economic  life  of  the  facilities  financed. 
In  those  circumstances,  current  RUS 
regulations  are  substantially  adequate  to 
protect  the  interest  of  the  government, 
and  that  the  proposal  to  require  the 
borrower  provide  additional  security 
(i.e.,  funded  reserve)  for  a  loan  that 
exceeds  the  expected  composite 
economic  life  of  the  facilities  by  more 
than  3  years  is  unwarranted  and 
unnecessary.  One  commenter  felt  that 
the  additional  security  in  the  form  of  a 
funded  reserve  should  be  replaced  by  a 
requirement  to  maintain  a  net  plant  to 
secured  debt  ratio  of  1.2.  Borrowers 
could  certify  they  have  maintained  a  1.2 
net  plant  ratio  if  they  opted  for  loan 
amortization  periods  different  than  the 
standard;  thus,  simplifying  the  process 
and  reducing  paperwork  and  costs  to 
the  borrower  and  RUS. 

Response:  The  final  rule  establishes 
that  the  repayment  period  will  be  based 
on  the  expected  composite  economic 
life  of  the  facilities  financed.  Collateral 
for  RUS  loans  rests  on  the  value  of  the 
facilities  financed.  RUS  relies  on  the 
revenues  produced  by  the  facilities 
financed  for  repayment  of  the  loans. 
Therefore,  RUS  will  continue  to  require 
borrowers  electing  maturities  of  more 
than  the  depreciated  life  plus  3  years 
maintain  a  funded  reserve  to  ensure 
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adequate  security  over  the  life  of  the 
loan. 

The  RE  Act  sets  no  minimum  length 
for  amortization  of  loans,  presumably  to 
allow  RUS  to  determine  a  prudent 
amortization  period.  There  are  several 
benefits  to  tying  the  amortization  period 
to  expected  composite  economic  life  of 
facilities  financed.  First,  earnings  of  the 
company  are  based  on,  among  other 
things,  the  economic  life  of  the  facilities 
(depreciation).  Second,  total  interest 
expense  is  reduced.  Finally,  the 
government's  loan  security  is  enhanced 
by  the  loan  life  approximating  plant  life; 
the  economic  life  of  the  mortgaged 
assets  declines  at  approximately  the 
same  pace  as  the  princip>al  balance  of 
the  loan. 

It  is  general  practice  for  lenders 
making  loans  for  capital  assets  to  set  the 
amortization  period  of  the  loan  equal  to 
or  less  than  the  expected  economic  life 
of  the  items  financed.  Consequentiy, 
RUS  is  not  seeking  to  establish  a  unique 
requirement  in  this  area.  This  option  is 
intended  to  allow  the  borrower 
flexibility  of  extending  loan  maturity 
while  allowing  the  government  to 
maintain  adequate  seciuity  for  its  loan. 
This  requirement  is  also  consistent  with 
OMB  Circular  A-129.  Managing  Federal 
Credit  Programs,  which  in  part  states 
that  the  maturity  offered  slmuld  be 
shorter  than  the  estimated  economic  life 
of  the  asset  financed.  With 
telecommunications  borrowers  facing 
increasing  competition  and  the  potential 
for  regulatory  changes,  adequate 
security  is  of  critic^  concern  to  RUS. 


Section  1735.46 
Documents 


Loan  Security 


Comment  Summary:  All  commenters 
overwlielmingly  supported  the 
proposed  simplification  of  RUS's  policy 
for  determining  a  borrower's  allowable 
level  of  distributions  and  investments. 
Several  commenters  requested  RUS 
clarify  some  minor  technical  aspects  of 
the  proposed  formula.  One  commenter, 
however,  in  principle,  believes  that  RUS 
borrowers  should  be  able  to  dividend 
100  percent  of  net  earnings  subsequent 
to  loan  approval.  This  would  be  more  in 
line  with  private  lenders  without 
adversely  affecting  loan  security. 

Response:  RUS's  new  policy  regarding 
investments  and  distributions  of  assets 
by  borrowers  will  be  in  all  mortgages  for 
loans  approved  after  the  effective  date  of 
this  final  nUe.  Borrowers  that  have  not 
received  a  loan  after  the  effective  date 
of  the  final  rule  may  request  the 
Administrator  to  apply  the  new 
requirements  to  them;  however,  once 
the  decision  is  made  to  switch  to  the 
new  requirements,  borrowers  may  not 
revert  back  to  the  old  method.  This  new 


policy  is  not  an  alternative  method  for 
borrowers  to  choose  between  from  year 
to  year. 

Fiuther,  imlike  the  former  method  for 
determining  allowable  distributions 
whereby  adjustments  were  made  to  net 
worth  and  total  assets  based  upon, 
among  other  things,  a  borrower's 
investments  in  affiliates,  no  such 
adjustments  will  be  factored  into  the 
new  method  for  determining  allowable 
distributions.  RUS  also  modified  the 
definition  of  cash  distributions  to 
include  dividend  and  capital  credit 
distributions. 

A  technical  correction  not  published 
in  the  proposed  rule  will  be  made  in  the 
final  rule  to  §  1735.32,  Guaranteed 
loans.  PresenUy,  to  qualify  for  a 
guaranteed  loan,  among  other  things,  a 
borrower  must  have  a  projected  TIER 
(including  the  proposed  loan  or  loans) 
of  at  least  1.5  as  determined  by  the 
feasibility  study  prepared  in  connection 
with  the  loan.  To  be  consistent  with 
RUS's  previously  proposed  policy  to 
reduce  the  maximimi  TIER  maintenance 
requirement  to  no  more  than  1.5  for  all 
borrowers  receiving  any  typw  of  loan 
after  the  effective  date  of  the  final  rule, 
the  TIER  eligibility  requirement  for 
guaranteed  loans  will  be  reduced  to  a 
minimum  of  1.2. 


List  of  Sub|ects 

7  CFR  Part  1610 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements,  Rural 
areas,  Telecommimications. 

7  CFR  Port  1735 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Telecommunications. 

7  CFR  Part  1737 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Telecommiuiications. 

7  CFR  Part  1739 

Accounting,  Guaranteed  program. 
Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 
Telecommunications. 

7  CFR  Part  1746 

Accounting,  Guaranteed  progrmn. 
Loan  programs— commimications. 
Reporting  and  Recordkeeping 
requirements.  Rural  areas. 
Telecommunications. 

For  the  reasons  set  forth  in  the 
preamble,  and  imder  the  authority  of  7 


U.S.C.  901  et  seq.,  chapters  XVI  and 
XVn  of  Tide  7  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

CHAPTER  XVI 

PART  1610— LOAN  POUDES 

1.  The  authority  citation  for  part  1610 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  941  et  seq.;  Pub.  L. 
103-354.  108  Stat  3178  (7  U.S.C.  8941,  et 
seq.). 

2.  In  §  1610.6.  new  paragraph  {d)  is 
added  to  read  as  follows: 

§1610.6    Concurrent  Bank  and  RUS  cost- 
of-money  loans. 

*  •        •        •        • 

(d)  Generally,  no  more  than  10 
percent  of  lending  authority  frt>ra 
appropriations  in  any  fiscal  year  for 
Btaak  and  RUS  cost-of-money  loans  may 
be  loaned  to  a  single  borrower.  The 
Bank  will  publish  by  notice  in  the 
Fedm-al  Register  the  dollar  limit  that 
may  be  loaned  to  a  single  borrower  in 
that  particular  fiscal  year  based  on 
approved  Bank  and  RUS  lending 
authority. 

3.  In  §  1610.11,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

f  1610.11    PnpmfmmiU. 

•  •        •        •        • 

(c)  Borrowers  that  qualify  to  issue  a 
refunding  note  or  notes  in  accordance 
with  7  CFR  1735.43,  Payments  on  loans, 
shall  not  be  required  to  pay  a 
prepajrment  premium  on  all  payments 
made  in^ccordance  with  the  new 
payment  schedule. 

CHAPTERXVn 

PART  1735— GENERAL  POUaES. 
TYPES  OF  LOANS,  LOAN 
REQUIREIIENTS— 
TELECOMMUNICATIONS  PROGRAM 

1.  The  part  heading  for  part  1735  is 
revised  as  set  forth  above. 

la.  The  authority  citation  for  part 
1735  is  revised  to  read  as  follows: 

Anthority:  7  U.S.C  901  et  teq.,  1921  et 
seq.;  Pub.  L.  103-354. 108  Stat  3178  (7 
U.S.C  6941  et  seq.]. 

2.  In  §  1735.2,  the  definition  of 
Construction  fund  is  amended  by 
removing  the  reference  "See  7  GFR  part 
1758.",  the  definitions  for  Adjusted 
assets  and  Adjusted  net  worth  are 
removed,  and  new  definitions  Cash 
distribution,  Net  worth,  and  Total  assets 
are  added  in  alphabetical  order  to  read 
as  follows:  ^^■■ 

f17SS.2    Deflnitiona. 

•        •        •        •        • 

Gasii  distribution  means  investments, 
guarantees,  extensions  of  credit 
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advances,  loans,  non-affiliated  company 
joint  ventures,  affiliated  company 
investments,  and  dividend  and  capital 
credit  distributions.  Not  included  in  this 
definition  are  qualified  investments  (see 
7  CFR  part  1744,  subpart  D). 

•  •         •         •         • 

Net  worth  means  the  sum  of  the 
bdances  of  the  following  accounts  of 
the  borrower 

Account  names  Number 

(1)  Caprtal  stock 4610 

(2)  Additional  paid-in  capitai -  4520 

(3)  Treasury  stock ~ 4530 

(4)  Other  capital  4540 

(5)  Retained  earnings 4550 

Note:  For  nonprofit  organizatKjns,  owners' 
equity  is  shown  in  sut)accounts  of  4540  and 
4550.  All  references  regarxling  account  num- 
bers are  to  the  Uniform  System  of  Accounts 
(47  CFR  part  32). 

•  •         •         •         • 

Total  assets  means  the  sum  of  the 
balances  of  the  following  accounts  of 
the  borrower 

Account  names  Number 

(1)  Cunent  assets  11 00s  through  1300s. 

(2)  Noncurrent  Assets  1400s  through  1500s. 

(3)  Total  tele-  2001  through  2007. 
communicaikxis 

ptanL 

(4)  Less.  Accumu-  3100  through  33008. 
lated  depreciatmn. 

(5)  Less.  Accumu-  3400  through  3600s. 
lated  amortizatkxi. 

Note:  AH  references  regarding  account  num- 
bers are  to  the  Unifcxm  System  of  Accounts 
(47  CFR  part  32).  - 

3.  In  §  1735.3,  the  first  sentence  is 
revised  to  read  as  follows: 

§1735^    Avaiiabilttyoffonm. 

Single  copies  of  RUS  forms  and 
publications  cited  in  this  part  are 
available  from  Program  Support 
Regulatory  Analysis,  Rural  Utilities 
Service,  STOP  1522, 1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-1522. 

•  •  • 

4.  In  §  1735.17,  paragraph  (c)  is 
revised  to  read  as  follows: 

§1735.17    FacflltiM  flrwKad. 


(c)  RUS  will  not  make  any  type  of 
loan  to  finance  the  following  items: 

(1)  Station  apparatus  (including  PBX 
and  key  systems)  not  owned  by  the 
borrower  and  any  associated  inside 
wiring; 

(2)  Certain  duplicative  facilities,  see 
§1735.12; 

(3)  Facilities  to  serve  subscribers 
outside  the  local  exchange  service  area 
of  the  borrower  unless  those  facilities 
are  necessary  to  furnishing  or  improving 


telecommunications  service  within  the 
borrower's  service  areas; 

(4)  Facilities  to  provide  service  other 
than  1-party;  and 

(5)  System  designs  or  facilities  to 
provide  service  that  cannot  withstand  or 
are  not  designed  to  minimize  damage 
caused  by  storms  and  other  natural 
catastrophes,  including,  but  not  limited 
to  hurricanes,  floods,  tornadoes, 
mudslides,  lightning,  windstorms,  hail, 
fire,  and  smoke,  unless  an  alternate 
design  or  bcility  for  modern 
telecommunications  is  more 
economically  or  technically  feasible. 
Economic  and  technical  feasibility  will 
be  determined  using  total  long  range 
economic  costs  and  risk  analysis. 

•        •         •        •        • 

5.  In  §  1735.22,  paragraph  (g)  Is 
redesignated  as  new  paragraph  (i), 
paragraph  (f)  is  revised,  and  new 
paragraphs  (g)  and  (h)  are  added  to  read 
as  follows: 

f173&22    LoariMcurtty. 

(f)  For  purposes  of  determining 
compliance  with  TIER  requirements, 
luiless  a  borrower  whose  existing 
mortgage  contains  TIER  maintenance 
requirements  notifies  RUS  in  writing 
diSerentiy,  RUS  will  apply  the 
requirements  described  in  paragraph  (g) 
of  this  section  to  the  borrower  regardless 
of  the  provisions  of  the  borrower's 
existing  mortgage. 

(g)  For  loans  approved  after  October  6, 
1997  loan  contracts  and  mortgages 
covering  hardship  loans,  RUS  cost-of- 
money  loans,  RTB  loans,  and 
guaranteed  loans  will  contain  a 
provision  requiring  the  borrower  to 
maintain  a  TIER  of  at  least  1.0  during 
the  Forecast  Period.  At  the  end  of  the 
Forecast  Period,  the  borrower  shall  be 
required  to  maintain,  at  a  minimum,  a 
TIER  at  least  equal  to  the  projected  TIER 
determined  by  the  feasibility  study 
prepared  in  connection  with  the  loan, 
but  at  least  1.0  and  not  greater  than  1.5. 

(h)  Nothing  in  this  section  shall  affect 
any  rights  of  supplemental  lenders 
under  the  RUS  mortgage,  or  other 
creditors  of  the  borrower,  to  limit  a 
borrower's  TIER  requirement  to  a  level 
above  that  established  in  paragraph  (g) 
of  this  section. 
•        •        •        •        • 

6.  In  §  1735.31,  paragraphs  (d)  and  (e) 
are  redesignated  as  new  paragraphs  (e) 
and  (f),  and  new  paragraph  (d)  is  added 
to  read  as  follows: 

f  1735.31    RiiS  cost-of-money  and  RTB 


appropriations  in  any  fiscal  year  for 
RUS  cost-of-money  and  RTB  loans  may 
be  loaned  to  a  single  borrower.  RUS  will 
publish  by  notice  in  the  Federal 
Register  the  dollar  limit  that  may  be 
loaned  to  a  single  borrower  in  that 
particular  fiscal  year  based  on  approved 
RUS  and  RTB  lending  authority. 

•  •        •        •        * 

7.  In  §  1735.32,  the  first  sentence  of 
paragraph  (b),  and  paragraph  (c)  are 
revised  to  read  as  follows: 

f  1736.32    QuarantMd  loans. 

•  •        •        •        • 

(b)  Requirements.  To  qualify  for  a 
guaranteed  loan,  a  borrower  must  have 
a  projected  TIER  (including  the 
proposed  loan  or  loans)  of  at  least  1.2 
as  determined  by  the  feasibility  study 

prepared  in  connection  with  the  loan. 

•  •  • 

(c)  Net  worth  requirements.  RUS 
generally  requires  that  borrowers 
seeking  guaranteed  loans  have  a  net 
worth  in  excess  of  20  percent  of  assets. 
RUS  will,  however,  consider  loan 
guarantees  for  borrowers  with  a  net 
worth  less  than  20  percent. 

•  *        •        •        • 

8.  Section  1735.33  is  added  to  read  as 
follows: 


(d)  Generally,  no  more  than  10 
percent  of  lending  authority  from 


11735.33    Vartabia  hfMsrMt  I 

After  June  10, 1991,  and  prior  to 
November  1,  1993,  RUS  made  rertain 
variable  rate  loans  at  interest  rates  less 
than  5  percent  but  not  less  than  2 
percent.  For  those  borrowers  that 
received  variable  rate  loans,  this  section 
describes  the  method  by  which  interest 
rates  are  adjusted.  The  interest  rate  used 
in  determining  feasibility  is  the  rate 
charged  to  the  borrower  until  the  end  of 
the  Forecast  Period  for  that  loan.  At  the 
end  of  the  Forecast  Period,  the  interest 
rate  for  the  loan  may  be  annually 
adjusted  by  the  Administrator  upward 
to  a  rate  not  greater  than  5  percent,  or 
downward  to  a  rate  not  less  than  the 
rate  determined  in  the  feasibility  study 
on  which  the  loan  was  based,  based  on 

the  borrower's  ability  to  pay  debt 

service  and  maintain  a  minimum  TIER 
of  1.0.  Downward  and  upward 
adjustments  will  be  roimded  down  to 
the  nearest  one-half  or  whole  percent. 
To  make  this  adjustment,  projections  set 
forth  in  the  loan  feasibility  study  will  be 
revised  annually  by  RUS  (beginning 
within  four  months  after  the  end  of  the 
Forecast  Period)  to  reflect  updated 
revenue  and  expense  factors  based  on 
the  borrower's  current  operating 
condition.  Any  such  adjustment  will  be 
effective  on  July  1  of  the  year  in  which 
the  adjustment  was  determined.  If  the 
Administrator  determines  that  the 
borrower  is  capable  of  meeting  the 


Federal  Register  /  Vol.  62,  No.  172  /  Friday.  September  5,  1997  /  Rules  and  Regulations      46871 


minimum  TIER  requirements  of 
§  1735.22(f)  at  a  loan  interest  rate  of  5 
percent  on  a  loan  made  as  described  in 
this  section,  then  the  loan  interest  rate 
shall  be  fixed,  for  the  remainder  of  the 
loan  repayment  period,  at  the  standard 
interest  rate  of  5  percent 

9.  In  §  1735.43,  the  section  heading  is 
revised,  paragraph  (a)  is  revised, 
paragraph  (b)  is  redesignated  as  new 
paragraph  (f),  and  new  paragraphs  (b) 
through  (e)  are  added  to  read  as  follows: 

f  1736.43   Paymants  on  loans. 

(a)  Except  as  described  in  this 
paragraph  (a),  RUS  loans  approved  after 
October  6,  1997  must  be  repaid  with 
interest  withiii  a  period  that,  rounded  to 
the  nearest  whole  year,  equals  the 
expected  composite  economic  life  of  the 
facilities  to  be  financed,  as  calculated  by 
RUS;  expected  composite  economic  life 
means  the  depreciated  life  plus  three 
yeara.  The  expected  composite 
economic  life  shall  be  based  on  the 
depreciation  rates  for  the  facilities 
financed  by  the  loan.  In  states  where  the 
borrower  must  obtain  state  regidatory 
commission  approval  of  depreciation 
rates,  the  depreciation  rates  used  shall 
be  the  rates  currently  approved  by  the 
state  commission  or  rates  for  which  the 
borrower  has  received  state  commission 
approval.  In  cases  where  a  state 
regulatory  commission  does  not  approve 
depreciation  rates,  the  expected 
composite  economic  life  shall  be  based 
on  the  most  recent  median  depreciation 
rates  published  by  RUS  for  all  borrowera 
(see  7  CFR  1737.70).  Borrowera  may 
request  a  repayment  period  that  is 
longer  or  shorter  than  the  expected 
composite  economic  life  of  the  facilities 
financed.  If  the  Administrator 
determines  that  a  repayment  period 
based  on  the  expected  composite 
economic  life  of  the  fecilitiee  financed 
is  likely  to  cause  the  borrower  to 
experience  hardship,  the  Administrator 
may  agree  to  approve  a  period  longer 
than  requested.  A  shorter  period  may  be 
approved  as  long  as  the  Administrator 
determines  that  the  loan  remains 
feasible. 

(b)  Borrowera  with  RTB  loans 
approved  after  October  6, 1997  with  a 
maturity  that  exceeds  the  expected 
composite  economic  life  of  the  fecilities 
to  be  financed  by  the  loan  by  a  period 
of  more  than  three  yeara,  release  of 
funds  included  in  the  loan  shall  be 
conditioned  upon  the  borrower 
establishing  and  maintaining,  purauant 
to  a  plan  approved  by  RUS,  a  funded 
reserve  in  such  an  amoimt  that  the 
balance  of  the  reserve  plus  the  value  of 
the  facilities  less  depreciation  shall  at 
all  times  be  at  least  equal  to  the 
remaining  principal  payments  on  the 


loan.  Funding  of  the  reserve  must  begin 
within  one  year  of  approval  of  release  of 
funds  and  must  continue  regularly  over 
the  expected  composite  economic  life  of 
the  facilities  financed. 

(c)  Borrowera  that  have  demonstrated 
to  the  satisfaction  of  the  Administrator 
an  inability  to  maintain  the  funded 
reserve  or  net  plant  to  secured  debt  ratio 
requirements,  if  any,  contained  in  their 
mortgage,  may  elect  to  replace  notes 
with  an  original  maturity  that  exceeded 
the  composite  economic  life  of  the 
facilities  financed  with  notes  bearing  a 
shorter  maturity  approximating  the 
expected  composite  economic  life  of  the 
fecilities  financed,  if  this  will  result  in 
a  shorter  maturity  for  the  loan.  The 
principal  balance  of  the  notes 
(hereinafter  in  this  section  called  the 
"refunding  notes")  issued  to  refund  and 
substitute  for  the  original  notes  would 
be  the  unpaid  principal  balance  of  the 
original  notes.  The  refunding  notes 
would  mature  at  a  date  no  later  than  the 
remaining  economic  life  of  the  fecilities 
financed  by  the  loan,  plus  three  yeara, 
as  deteimined  by  the  original  feasibility 
study  prepared  in  connection  with  the 
loan.  Interest  on  the  original  note  must 
continue  to  be  paid  through  the  closing 
date.  All  other  payment  terms, 
including  the  rate  of  interest  on  the 
refunding  notes,  would  remain 
unchanged.  Disposition  of  fruids  in  the 
funded  reserve  will  be  determined  by 
RUS  at  the  closii^  date.  RUS  will  notify 
the  borrower  in  writing  of  the 
amendment  ef  loan  payment 
requirements  and  tiuB  terms  and 
conditions  theraof. 

(d)  A  borrower  qualifying  under 
paragraph  (c)  of  this  section  shall  not  be 
required  to  pay  a  prepa3rment  premium 
on  such  portion  of  the  payments  under 
its  new  notes  as  exceeds  die  payments 
required  under  the  notes  being  replaced. 

(e)  To  apply  for  refunding  notes, 
borrowera  must  send  to  the  Area  Office 
the  following: 

(1)  A  certified  copy  of  a  board 
resolution  requesting  an  amendment  of 
loan  payment  requirements  and  that 
certain  notes  be  replaced; 

(2)  If  applicable,  evidence  of  approval 
by  the  regulatory  body  with  jurisidiction 
over  the  telecommimications  service 
provided  by  the  borrower  to  issue 
refunding  notes;  and 

(3)  Such  other  doctunents  as  may  be 
required  by  the  RUS. 

•        •        •        •        • 

10.  In  §  1735.46.  paragraphs  (b),  (c) 
and  (d)  are  revised,  paragraphs  (e)  and 
(f)  are  removed,  and  paragraphs  (g)  and 
(h)  are  redesignated  as  paragraphs  (e) 
and  (f)  to  read  as  follows: 


f  1736.46    Loan  aocurity  documanta. 

•        •        •        •        • 

(b)  Loan  security  documents  of 
borrowera  with  loans  approved  after 
October  6, 1997  will  provide  limits  on 
allowable  cash  distributions  in  any 
calendar  year  as  follows: 

(1)  No  more  than  25  percent  of  the 
prior  calendar  year's  net  earnings  or 
margins  if  the  borrower's  net  worth  is  at 
least  1  percent  of  its  total  assets  after  the 
distribution  is  made; 

(2)  No  more  than  50  percent  of  the 
prior  calendar  year's  net  earnings  or 
margins  if  the  borroww's  net  worth  is  at 
least  20  percent  of  its  total  assets  after 
the  distribution  is  made; 

(3)  No  more  than  75  pat:ent  of  the 
prior  calendar  year's  net  earnings  or 
margins  if  the  borrower's  net  worth  is  at 
least  30  percent  of  its  total  assets  after 
the  distribution  is  made;  or 

(4)  No  limit  on  distributions  if  the 
borrower's  net  worth  is  at  least  40 
percent  of  its  total  assets  after  the 
distribution  is  made. 

(c)  Borrowera  that  have  not  received 

a  loan  after  October  6, 1997  may  request 
the  Administrator  to  apply  these 
requirements  to  them.  Borrowera  may 
request  in  writing  that  RUS  substituta 
the  new  requirements  described  in 
par^rephs  (bKl)  throu^  (bM4)  of  this 
section.  Upon  request  by  the  borrower, 
the  provisions  of  the  borrower's  loan 
documents  restricting  cash  distributions 
or  investments  shall  not  be  enforced  to 
the  extent  that  such  provisions  are 
inconsistent  with  this  section. 

(d)  Rural  developmmit  investments 
meeting  the  criteria  set  forth  in  7  CFR 
part  1744.  subpart  D,  will  not  be 
counted  against  a  borrower's  allowable 
cash  distributions  in  any  calendar  year 
(7  U.S.C  926). 


S  1736.60    (Amendadl 

11.  §  1735.60,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  reference  "(see  7  CFR  part 
1758)"  and  paragraph  (a)(3)  is  removed. 

i  1735.78    (Amanded) 

12.  §  1735.76,  the  second  "or"  is 
removed  and  the  word  "of  is  added  in 
its  place. 

PART  1737— PRE-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED 
TELECOMMUNICATIONS  LOANS 

13.  The  part  heading  for  part  1737  is 
revised  as  set  forth  above. 

14.  The  authority  citation  for  part 
1737  is  revised  to  read  as  follows: 

Autiiorily:  7  U.S.C  901  et  seq..  1921  at 
seq.:  Pub.  L.  103-354, 108  StaL  3178  (7 
U.S.C.  6941  et.  seq.). 
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11737.70    [Anwndad] 

15.  In  §  1737.70.  paragraph  (d)  is 
removed  and  reserved. 

PART  1739-iREMOVED] 

16.  Part  1739  is  removed. 
PART  174a— {REMOVEDJ 

17.  Part  1746  is  removed. 
Dated:  August  28. 1997. 

Inga  Smulkstya. 

Acting  Under  Secretary,  Rural  Development. 
(FR  Doc  97-23580  Filed  9-*-97;  8:45  am] 

MLUNQ  OOOE  M1»-1»-» 

FEDERAL  HOUSINQ  RNANCE  BOARD 

12  CFR  Part  936 

[No.97-64] 

R1N3(»9-AA36 

Tacltnical  Anwndinent  to  the 
Community  Support  Raquiremant 

AOENCY:  Federal  Housing  Finance 

Board. 

ACnow:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  on  the  community  support 
requirement  to  allow  every  Faderd 
Home  Loan  Bank  (FHLBank)  member  to 
provide  all  of  the  information  necessary 
to  apply  to  the  Finance  Board  to  remove 
restrictions  on  access  to  long-term 
advances  that  may  adversely  afiiect  the 
member's  safety  and  soundness. 
EFFECTIVE  DATE:  The  final  rule  will 
become  effective  October  6. 1997. 
FOR  FURTHER  INFORMATKM  COMTACT: 
Penny  S.  Bates.  Program  Analyst. 
Commimity  Support  Program,  Office  of 
Policy,  202/408-2574.  or  Janice  A.  Kaye. 
Attorney-Advisor,  Office  of  General 
Counsel.  202/408-2505.  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 

SUPPLaeiTARY  mformatkjn: 

L  Statutory  and  Regulatory  Background 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA).  12 
U.S.C  2901.  et  seq.,  and  record  of 


lending  to  first-time  homebuyers.  See  12 
U.S.C.  1430(g)(2).  In  May  1997.  the 
Finance  Board  published  a  final 
community  support  requirement  rule 
establishing  uniform  standards  and 
review  criteria  for  determining 
compliance  with  section  10(g)  of  the 
Bank  Act.  See  62  FR  28983  (May  29, 
1997).  The  streamlined  community 
support  requirement  rule  became 
effective  on  June  30. 1997.  See  id. 

n.  Analysis  of  the  Technical 
Amendment 

Section  936.S(d)(l)(i)  of  the 
community  support  requirement 
regulation  authorizes  the  Finance  Board, 
in  its  sole  discretion,  to  remove  a 
restriction  on  access  to  long-term 
advances  imposed  under  this  part  if  it 
determines  that  application  of  the 
restriction  may  adversely  affect  the 
safety  and  soundness  of  the  member. 
See  12  CFR  936.5(d)(l)(i).  The  rule 
permits  a  member  to  submit  a  detailed 
written  request  to  the  Finance  Board  to 
remove  a  restriction.  See  id.  The 
member's  request  must  include  a 
statement  from  its  appropriate  federal 
financial  supervisory  agency  that 
application  of  the  restriction  may 
adversely  affiact  the  safety  and< 
soundness  of  the  member.  For  purposes 
of  the  community  support  requirement 
rule,  the  term  "appropriate  federal 
financial  supervisory  agency"  means  the 
Office  of  the  Comptroller  of  the 
Currency  for  aational  banks;  the  Board 
of  Governors  of  the  Federal  Reserve 
System  for  state  chartered  banics  that  are 
members  of  the  Federal  Reserve  System 
and  bank  holding  companies;  the 
Federal  Deposit  Insurance  Corporation 
for  state  chartered  banks  and  savings 
banks  that  are  not  members  of  the 
Federal  Reserve  System  and  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation; 
and  the  Office  of  Thrift  Supervision  for 
savings  associations  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  and 
savings  and  loan  holding  companies.  Id. 
§  936.1(e). 

Since  the  regulatory  definition  is  the 
same  as  the  one  provided  for  purposes 
of  the  CRA.  see  12  U.S.C.  2902(1).  it 
does  not  include  the  primary  regulators 
of  a  federally  insured  credit  imion 
member  that  is  not  subject  to  the  CRA 
or  a  FHLBank  member  that  is  subject  to 
supervision  only  by  a  state  regulator. 
Thus,  such  members  would  be  unable  to 
provide  all  of  the  information  required 
to  make  a  request  to  the  Finance  Board 
for  removal  of  a  restriction  on  access  to 
long-term  advances  based  on  safety  and 
soundness  concerns.  In  order  to  correct 
this  oversight,  the  Finance  Board  is 


amending  §  936.5(d)(l)(i)  to  permit  a 
FHLBank  member  that  is  not  subject  to 
supervision  by  an  appropriate  federal 
financial  supervisory  agency  to  submit  a 
statement  concerning  the  adverse  affects 
on  safety  and  soundness  of  a  restriction 
on  long-term  advances  from  the 
National  Credit  Union  Administration 
or  its  primary  state  regulator,  as 
appropriate. 

m.  Notice  and  Public  Participation 

The  notice  and  comment  procedure 
required  by  the  Administrative 
Procedure  Act  is  unnecessary  in  this 
instance  because  the  final  rule  makes 
only  a  minor  technical  change  to  a 
recently  promulgated  rule.  See  5  U.S.C 
553(b)(3)(B). 

IV.  Regulatory  Flexibility  Act 

The  Finance  Board  is  adopting  this 
technical  amendment  in  the  form  of  a 
final  rule  and  not  as  a  proposed  rule. 
Therefore,  the  provisions  of  the 
Regulatory  Flexibility  Act  do  not  apply. 
See  id.  601(2),  603(a). 

V.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  oil995. 
See  44  U.S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Sobjei^  in  12  CFR  Part  936 

Credit,  Federal  home  loan  banks, 
Housing,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Boud  hereby  amends  title  12. 
chapter  DC.  part  936  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  936— COMMUNITY  SUPPORT 
REQUIREMENTS 

1.  The  authority  citation  for  part  936 
continues  to  read  as  follows: 

Audiority:  12  U.S.C.  1422a(a)(3)(B). 
1422b(a)(l),  1429.  and  1430. 

2.  Revise  §  936.5(d)(l)(i)  to  read  as 
follows: 

§936.5    RaatrtetkMM on acoMS to  long- 
term  advance*. 


(d)*  *  * 

(!)•'' 

(i)  If  the  Finance  Board  determines 
that  application  of  the  restriction  may 
adversely  affect  the  safety  and 
soundness  of  the  member.  A  member 
may  submit  a  written  request  to  the 
Finance  Board  to  remove  a  restriction 
on  access  to  long-term  advances  under 
this  paragraph  (d)(l}(i).  Such  written 
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request  shall  contain  a  clear  and  concise 
statement  of  the  basis  for  the  request, 
and  a  statement  that  application  of  the 
restriction  may  adversely  affect  the 
safety  and  soundness  of  the  member 
from  the  member's  appropriate  federal 
financial  supervisory  agency,  or  the 
National  Credit  Union  Administration 
for  a  federally  insured  credit  union 
member,  or  the  member's  appropriate 
state  regulator  for  a  member  that  is  not 
subject  to  regulaticHi  or  supervision  by 
a  federal  regulator.  The  Finance  Board 
shall  consider  each  written  request 
within  30  calendar  days  of  receipt.  For 
purposes  of  this  paragraph  (d)(l)(i),  the 
term  appropriate  state  regulator  means 
any  state  officer,  agency,  supervisor,  or 
other  entity  that  has  regulatory  authority 
over,  or  is  empowered  to  institute 
enforcement  action  against,  a  member. 

Dated:  August  28, 1997. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruoe  A.  Marriaon, 
Chairpeison. 

(FR  Doc  97-23510  Filed  9-4-97;  8:45  am] 
aauNe  cooc  STM-ei-u 


DEPARTMENT  OFTRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doolwt  Na  97-AWP-3] 

Estal>list)ment  of  Class  E  Alr^>aca; 
South  lake  Tahoe,  CA 

AOENCY:  Federal  Aviation 
Administration  (pAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airspace  area  South  Lake  Tahoe,  CA. 
The  development  of  a  Global 
Positioning  System  (GPS)  Runway 
(RWY)  18  Standard  Instrument 
Approach  Procedure  (SIAP)  has  made 
this  action  necessary.  The  intended 
effect  of  this  action  is  to  provide 
adequate  controlled  airspace  for 
Instrument  FUght  Rides  (IFR)  operations 
at  Lake  Tahoe  Airport,  South  Lake 
Tahoe,  CA. 

EFFECTIVE  DATE:  0901  UTC  November  6, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region. 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6555. 


SUPPlfMENTARY  INFORMATION: 
History 

On  June  9, 1997,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  a  Class  E  airspace  area  at 
SouUi  Lake  Tahoe.  CA  (62  FR  31373). 
This  action  will  provide  adequate 
controlled  airspace  to  accommodate  a 
GPS  RWY  18  SL\P  at  Lake  Tahoe 
Airport,  South  Lake  Tahoe,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  pubfished  in  paragraph  6005  of  FAA 
Order  740a.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71il.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequentiyin  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regpilations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  South  Lake  Tahoe.  CA.  The 
development  of  a  GPS  SIAP  has  made 
this  action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
for  aircraft  executing  the  GPS  RWY  18 
SIAP  at  Lake  Tahoe  Airport,  South  Lake 
Tahoe.  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
freqiient  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Thwefore,  this  regulation — (1) 
is  not  a  "significant  r^ulatory  action" 
under  Executive  Order  12666;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  tbis  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  ana 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAES    Sooth  Lake  TahM.CA  (New) 

Lake  Tahoe  Airport,  CA 
(Lat  SB-SS'SS"  N.  loi^  119»59'43''  W) 
That  airspace  extending  upward  bom  700 
feet  above  die  surface  wi&in  a  e-mile  radius 
of  Lake  Tahoe  Airport  and  within  2  miles 
each  side  of  the  008*  bearing  from  the  Laka 
Tahoe  Airport  extending  from  the  6-mile 
radius  to  9.8  miles  north  of  the  Lake  Tahoe 
Airport 

Issued  in  Los  Angeles,  Galiiianua,  on 
August  5, 1997. 

ThemM  L.  Puki. 

Acting  Manager,  Air  Traffic  IXvision, 
Western-Pacific  Region. 
[nt  Doc.  97-23605  Filed  9-4-97;  8:45  mi] 
aiujNa  oooc  4*i«-i»-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrapaoe  Docket  No.  97-AWP-22] 

Amendment  of  Class  E  Ahvpaoe; 
Mammoth  Lakes,  CA 

AQBUCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoN:  Final  rule. 

SUMMARY:  This  action  amends  the  Qass 
E  airspace  area  at  Mammoth  Lakes.  CA. 
The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  27  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Mammoth 
Lakes  Airport,  Mammoth  Lakes,  CA. 

EFFECTIVE  DATE:  0901  UTC  November 
06. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6531. 

SUPPLOMEHTARY  INFORMATION: 

History 

On  June  9,  1997,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
-Regulations  (14  CFR  part  71)  by 
amending  the  Class  E  airspace  areas  at 
Mammoth  Lakes,  CA  (62  FR  31374).  The 
development  of  a  GPS  SIAP  at 
Mammoth  Lakes  Airport  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  27  SL\P  to  Mammoth  Lakes 
Airport,  Mammoth  Lakes,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Mammoth  Lakes,  CA.  The 
development  of  a  GPS  SIAP  at 
Mammoth  Lakes  Airport  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
die  GPS  RWY  27  SL\P  at  Mammoth 
Lakes  Airport,  Mammoth  Lakes,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aSect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aatbority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

}71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  efiiective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  *         •  •         • 

AWP  CA  E5  Mammoth  LakM,  CA  [Isriasd] 

Mammoth  Lakes  Airport,  CA 

(Ut  37'37'26"  N,  long.  118«50'19"  W) 
That  airspace  extending  upward  from  700 
fleet  above  the  surface  within  a  6.6-mile 
radius  of  the  Mammoth  Lakes  Airport.  That 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  the  area  bounded  by 
a  line  beginning  a  lat.  37'49'00"  N,  long. 
119*0000"  W;  to  lat.  37«49'00"  N,  long. 
119»13'00"  W;  to  lat.  38*1 100"  N,  long. 
119"13'00"  W:  to  lat.  38*1100"  N.  long. 
118*2r00"  W;  to  lat.  37*30'0O"  N.  long. 
118*27'00"  W;  to  lat.  37*3O'0O"  N,  119"00'00" 
W.  thence  to  the  point  of  beginning. 

•  •  •         •         * 

Issued  in  Los  Angeles,  Cahfomia,  on 
August  12, 1997. 

Sonfa  P.  Keller, 

Acting  Manager,  Air  Traffic  Division  Western- 
Pacific  Region. 

(FR  Doc.  97-23604  Filed  0  4  07;  8:45  am) 
BHJJNQ  CODE  4«1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  g7-ASO-1 1] 

Estabiishment  of  Class  E  Airspace; 
Set)astian,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Sebastian,  FL.  A 
Global  Positioning  System  (GPS) 
Runway  (RWY)  4  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Sebastian  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  Above  Groimd 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  the  airport. 
The  operating  status  of  the  airport  will 
change  from  Visual  Flight  Rules  (VFR) 
to  include  IFR  operations  concurrent 
with  publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  November  6. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
AUanta,  Georgia  30320;  telephone  (404) 
305-5581. 

8UPPI.EMENTARY  INFORMATION: 

History 

On  May  14, 1997,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at 
Sebastian.  FL,  (62  FR  26458).  This 
action  will  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Sebastian 
Municipal  Airport.  Designations  for 
Class  E  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  CFR  part 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  qn  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Sebastian,  FL,  to  accommodate  a  GPS 
RWY  4  SIAP  and  for  IFR  operations  at 
Sebastian  Mimicipal  Airport.  The 
operating  status  of  the  airport  will  be 
changed  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
ofUieSL\P. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
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Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regtdatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snblects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citatjfn  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120,  EO  10854.  24  FR  9565,  3  CFR.  195»- 
1963  Comp.,  p.  389. 

171.1    [Amendadl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  FL  ES    Sebaattan.  FL  (New] 

Sebastian  Municipal  Airport,  FL 

(Lat.  27*48'46"  N,  long.  80*29'44"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  siuface  within  a  6.5-mile 
radius  of  Sebastian  Municipal  Airport, 
excluding  that  airspace  within  the  Vero 
Beach,  FL,  Class  £  airspace  area. 


Issued  in  College  Park,  Geoigia.  on  August 
6, 1997. 
Nancy  B.  Shalton. 

Manager.  Air  Traffic  Division,  Southern 

Region. 

(PR  Doc.  97-23603  Filed  9-4-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  312 
[Docket  No.  95N-0138] 

Disqualification  Of  a  Clinical 
Investigator 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

StAMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
investigational  new  drug  regulation  that 
provides  for  disqualification  of  clinical 
investigators  who  submit  Jhlse 
information.  The  revision  is  intended  to 
clarify  the  agency's  authority  to  reach 
sponsor-investigators  under  the 
regulation. 

EFFECTIVE  DATE:  November  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Kuchenberg,  Center  for  Drug 
Evaluation  and  Research  (PlFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855.  301-594- 
1046. 
SUPPLEMENTARY  INFORMATION: . 

L  Background 

FDA  is  amending  the  regulations 
governing  the  disqualification  of  clinical 
investigators  to  clarify  that  §  312.70  (21 
CFR  312.70)  reaches  sponsor- 
investigators. 

Part  312  (21  CFR  part  312)  requires 
sponsors  to  monitor  the  progress  of 
clinical  investigations,  to  review  and 
evaluate  evidence  relating  to  the  safety 
and  effectiveness  of  the  drug  under 
investigation,  and  to  rejxirt  to  FDA 
information  based  on  these  monitoring 
and  review  activities.  Clinical 
investigators  conduct  clinical  trials  on 
new  drugs  and  submit  the  resulting  data 
to  individual  or  corporate  sponsors. 
Data  generated  by  the  clinical 
investigators  are  the  subject  of  the 
reports  submitted  by  sponsors  to  FDA. 

In  the  Federal  Register  of  February 
16, 1996  (61  FR  6177),  FDA  proposed 
amending  §  312.70  by  adding  language 
that  would  clarify  that  FDA  can 
disqualify  clinical  investigators, 
including  sponsor-investigators,  for 
submitting  to  sponsors  or  to  FDA  false 
information  in  any  required  report. 
Under  current  §  312.70(b),  the  agency 
may  disqualify  an  investigator  who  has 
"deliberately  or  repeatedly  submitted 
false  information  to  the  sponsor  in  any 
required  report."  However,  unlike 
investigators,  sponsor-investigators, 
who  both  directiy  conduct 


investigations  and  report  data  to  FDA, 
siibmit  information  direcUy  to  FDA  and 
not  to  a  separate  sponsor.  Because 
§  312.3(b)  specifically  states  that  the 
"requirements  applicable  to  a  sponsor- 
investigator  under  this  part  include  both 
those  applicable  to  an  investigator  and 
a  sponsor,"  §  312.70(b)  encompasses  the 
disqualification  of  sponsor- 
investigators.  This  has  been  the  agency's 
long-standing  interpretation  for  clinical 
investigator  disqualifications  for  drugs, 
animal  drugs,  and  devices?  However,  for 
clarity,  the  agency  is  amending  this 
regulation  to  make  specific  reference  to 
FDA  and  to  sponsor-investigators.  FDA 
also  intends  in  the  near  future  to  review 
and  harmonize  the  clinical  investigator 
disqualification  provisions  imder  device 
and  animal  drug  regulations  (21  CFR 
812.119  and  511.1(c))  with  the  changes 
made  in  this  final  rule. 

n.  Camments  on  the  Proposed  Rule 

FDA  received  one  comment  on  the 
proposed  nUe.  The  commrat 
commended  FDA  for  the  proposed 
amendment  to  §  312.70,  stating  that  it  is 
imperative  that  data  supporting  the 
safety  and  efficacy  of  pharmaceuticals 
be  acciuate  and  reliable.  The  comment 
noted  that  it  was  in  the  best  interest  of 
patients,  investigators,  pharmaceutical 
companies,  and  the  Government  that 
FDA  be  able  to  assure  the  integrify  of 
data.  The  comment  also  expressed 
support  for  the  disqualification  of  a 
clinical  investigator  who  has 
deliberately  or  repeatedly  supplied  felse 
information  to  a  sponsor  or  to  FDA. 

FDA  welcomes  comments  and 
suggestions  from  all  persons  interested 
in  protecting  the  integrity  of  clinical 
data.  The  deliberate  submission  of  felse 
information  by  those  directly 
responsible  for  administering  or 
dispensing  an  investigational  new  drug 
subverts  the  integrity  of  the  review 
process.  At  worst,  such  actions  may 
endanger  public  health  and  safety  and. 
at  a  minimiun.  will  challenge  public 
confidence  in  a  review  process  that  is 
conducted  with  honesfy  by  the  vast 
majority  of  investigators  and  sponsor- 
investigators. 

m.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effiact  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 


t* 
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and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
a^d  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  ixnpact  of  a  rule  on  small 
entities.  Becauae  this  regulation  does 
not  impose  reporting,  recordkeeping,  or 
other  economic  biirdens,  the  agency 
certifies,  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Sub^actsin  21  CFK  Part  31Z 

Drugs,  Exports.  Imports, 
Investigations,  Labeling,  Medical 
research,  Reporting  and  recordkeeping 
requirements,  Safisty. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  312  is 
amended  as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPUCAT10N 

1.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Aathoritjr:  Sees.  201,  301,  501,  502,  503, 
505.  506.  507.  701  of  the  Fedenl  Food.  Drug, 
and  Coametic  Act  (21  U.S.C  321.  331.  351. 
352,  353.  355,  356,  357.  371);  mc.  351  of  the 
Pubhc  Health  S«vic8  Act  (42  U.S.C.  262). 

2.  Section  312.70  is  amended  by 
revising  the  first  sentences  of 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§312.70    Oisquaiillcation  of  a  clinical 
invastigator. 

(a)  If  FDA  has  information  indicating 
that  an  investigator  (including  a 
sponsor-investigator)  has  repeatedly  or 
deliberately  failed  to  comply  with  the 
requirements  of  this  part,  part  50.  or 
part  56  of  this  chapter,  or  has  submitted 
to  FDA  or  to  the  sponsor  false 
information  in  any  required  report,  the 
Center  for  Drug  Evaluation  and  Research 


or  the  Center  for  Biologies  Evaluation 
and  Research  will  furnish  the 
investigator  written  notice  of  the  matter 
complained  of  and  offer  the  investigator 
an  opportunity  to  explain  the  mattn  in 
writing,  or,  at  the  option  of  the 

investigator,  in  an  infoanal  conference. 

•  •  • 

(b)  After  evaluating  all  available 
information,  including  any  explanation 
presented  by  the  investigator,  if  the 
Commissioner  determines  that  the 
investigator  has  repeatedly  or 
deliberately  Hailed  to  comply  with  the 
requirements  of  this  part,  part  50,  or 
part  56  of  this  chapter,  or  has 
deliberately  or  repeatedly  submitted 
false  information  to  FDA  or  to  the 
sponsor  in  any  required  report,  the 
Canunissioner  will  notify  the 
investigator  and  the  sponsor  of  any 
investigation  in  which  the  investigator 
has  been  named  as  a  participant  that  the 
investigator  is  not  entitled  to  receive 
investigational  drugs.  *  *  * 

*  •        •        •        • 

Dated:  August  29. 1997. 
William  B.  Sdrahz. 
Deputy  Commisnonerfor  Policy. 
(FR  E)oc.  97-23587  Filed  0  t  07;  8:45  am] 
oooa  4is0.ti-s 


UNITED  STATES  INFORMATION 
AGENCY 


22  CFR  514 

Exchange  VMter  Program 

AQINCY:  United  States  Information 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Agency  adopts  as  final 
and  without  change  the  interim  final 
rule  governing  au  pair  program 
participation  adopted  June  27,  1997. 
DATES:  This  rule  is  effective  September 
5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Exchange  Visitor  Program  Services, 
Program  Designation  Branch,  United 
States  Information  Agency,  301  4th 
Street,  SW.,  Washington  DC  20547; 
Telephone  (202)  401-9810. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  adopted  an  interim  final  rule 
governing  au  pair  program  participation 
on  Jime  27, 1997  (62  FR  34632.)  This 
interim  final  rule  amended  existing  au 
pair  program  regulations  adopted 
February  15, 1995  (60  FR  8547.) 
Specifically,  the  interim  rule  further 
defined  the  selection  and  screening 
requirements  for  au  pair  participants 
and  required  that  participants  actually 
attend  rather  than  merely  enroll  for  six 


hours  of  academic  credit  Further,  the 
number  of  hours  that  au  pair  may 
provide  child  care  services  was  limited 
to  no  more  than  10  hoiurs  per  day  and 
forty-five  hours  in  any  given  week. 

The  Agency  provided  for  a  thirty  day 
public  comment  period  which  ended 
July  27, 1997  and  received  forty-one 
comments.  The  Agency  reviewed  those 
comments  and  found  that  all  comments 
received  objected  to  the  educational 
program  component,  the  wage  to  be 
paid  to  the  au  pair  participant,  or  the 
limitation  on  the  number  of  hours  an  au 
pair  participant  may  work.  Due  to  the 
Agency's  past  review  of  these  three 
specific  areas  of  the  au  pair  program,  the 
Agency  has  determined  that  it  is 
appropriate  to  adopt  the  interim  final 
regulation  as  final  and  without 
modification  notwithstanding  these 
comments  from  interested  members  of 
the  public. 

List  of  Sohiects  in  22  C7K  Part  514 

Cultural  exchange  programs. 

Dated:  August  2^997. 
Las  Jin, 
Geneial  Counsel. 

PART  514— BCCHANQE  VSfTOR 
PROGRAM 

Accordingly,  the  interim  rule 
amending  22  CFR  part  514  which  was 
published  at  62  FR  34633  on  Jime  27, 
1997  is  adopted  as  a  final  rale  without 
change. 

{FR  Doc.  97-23624  Filed  9-4-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

26  CFR  Part  1 

[708722] 

RIN  1546-AV33 

Guidance  Regarding  Clainra  for  Certain 
Income  Tax  Convention  Benefits; 
Correction 

AQBiCY:  Int»nal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
corrections  to  temporary  regulations  (TO 
8722)  which  were  published  in  the 
Federal  Register  on  Wednesday,  July  2, 
1997  (62  FR  35673).  The  temporary 
regulations  relate  to  the  eligibility  for 
benefits  under  income  tax  treaties  for 
payments  to  entities. 
EFFECTIVE  DATE:  July  2, 1997. 


Federal  Register  /  Vol.  62,  No.  172  /  Friday.  September  5,  1997  /  Rules  and  Regtilations      46877 


FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Karzon,  (202)  622-3880  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Backgnrand 

The  temporary  regulations  that  are 
subject  to  these  corrections  are  under 
section  894  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  temporary 
regulations  (TO  8722)  contain  errors  that 
may  prove  to  be  misleading  and  are  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  regulations  (TD  8722)  which 
are  the  subject  of  FR  Doc.  97-17467  is 
corrected  as  follows: 

1.  On  page  35673,  column  1,  in  the 
■  preamble  in  the  caption  FOR  FURTHER 
MFORMATION  CONTACT,  line  2,  the 
language  "Elizabeth  Karzon,  (202)  622- 
3860  (not  a"  is  corrected  to  read 
"Elizabeth  Karzon,  (202)  622-3880  (not 


fIJM-IT    [CotmUmOi 

I 

2.  On  page  35676,  column  3,  §  1.894- 
IT,  paragraph  (d)(1).  line  5  from  the 
bottom  of  the  column,  the  language  "a 
resident  of  the  jurisdiction  only  to  the" 
is  corrected  to  read  "a  resident  of  the 
jurisdiction  to  the". 

3.  On  page  35677,  column  1,  §  1.894- 
IT,  paragraph  (d)(1),  line  9,  the  language 
"a  resident  of  such  jurisdiction  only  if 
is  corrected  to  read  "a  resident  of  such 
jurisdiction  if. 

4.  On  page  35679,  column  2,  §  1.894- 
IT,  paragraph  (d)(6),  paragraph  (i)  of 
Example  11..  line  16,  the  language 
"holder,  is  a  corporation  organized  in 
Country"  is  corrected  to  read  "holder,  is 
a  business  organization  organized  in 
Cotmtry". 

5.  On  page  3S679,  column  3,  §  1.894- 
IT,  paragraph  (d)(6),  paragraph  (ii)  of 
Example  11..  line  15,  the  language 
"jurisdiction.  F,  however,  may  claim 
the"  is  corrected  to  read  "jurisdiction.  F, 
however,  is  entitied  to  the". 

5.  On  page  35679,  column  3,  $  1.894- 
IT,  paragraph  (d)(6),  paragraph  (ii)  of 
Example  11.,  line  20,  the  language  "of 
X,  because  X  qualifies  as  a  resident  of 
X"  is  corrected  to  read  "of  X,  because 
F  qualifies  as  a  resident  of  X". 
Cjrnthia  E.  Grigibjr. 

Chief.  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc  97-23645  FUed  9-4-97;  8:45  am) 
aajjNO  cooc  4SI0-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 

rroaese] 

RIN1545-A824 

Section  6662— Imposition  of  «m 
Accuracy-Related  Pettalty;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correcting  amendmenL 

SUMMARY:  This  doaunent  contains  a 
correction  to  final  regulations  (TD  8656) 
in  the  Code  of  Federal  Regulations, 
which  were  published  in  the  Federal 
Register  on  Friday,  February  9, 1996  (61 
FR  4876).  The  final  regulations  provide 
guidance  on  the  imposition  of  the 
accuracy  related  penalty. 
EFFECTIVE  DATE:  February  9.  1996. 
FOR  FURTHER  MFORMATION  CONTACT:  Lisa 
G.  Sams  (202)  622-3880  (not  a  toll-free 
number). 

suppLEMBTTARY  aronMATiaw. 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  6662  of  the  Internal  Revenue 
Code. 

Need  for  Comction 

As  published,  TD  8656  contains  an 
error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Anthortty:  26  U.S.C  7805  *  *  • 

f  1.6662-6    [Corrected] 

Par.  2.  In  §  1.6662-8,  paragraph 
(dK2)(ii)(E)  is  amended  by  removing  the 
language  "§  1.482-1  (e)(2)(ii)(B)"  from 
the  last  sentence  and  adding  the 
language  "§1.482-l(e)(2)(iu)(B)"  in  its 
place. 

Cyathia  E.  Giigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  97-23646  Filed  9-4-97;  8:45  am) 

iMJJNa  COM  48IS-01-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
p)oO  6010.6-R] 
RIN072O-AA33 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Health  Promotion  and  Disease 
Prevention  Visits  and  immunizations 

AGENCY:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  expands  well- 
baby  visits  and  immunizatioiu  to 
dependents  under  the  age  of  six  and 
improves  access  to  preventive  benefits 
for  dependents  age  six  and  above  to 
include  health  promotion  and  disease 
prevention  visits  in  connection  with 
immunizations.  Pap  smears, 
mammograms,  and  colon  and  prostate 
cancer  screenings. 
DATES:  This  final  rule  is  effactive 
October  6,  1997. 

ADDRESSES:  Office  of  Health  Services 
Financing  Policy,  Department  of 
Defense,  Room  1B657  Pentagon, 
Washington,  DC  20301-1200. 
FOR  FURTHER  WTORMATION  CONTACT: 
Cynthia  P.  Speight,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  (703)  697-8975. 

SUPPLEMENTARY  MFORMATION: 

A.  Previsions  of  Propoeed  Rule 

On  F^ruary  10. 1996,  Pub.L.  104-106 
was  signed  into  law.  Section  701  of  that 
law  extends  coverage  of  "well-baby 
visits"  and  immunizations  for  an 
additional  three  years,  frttm  up  to  two 
years  of  age  to  under  six  years  of  age. 
.  Section  701  also  provides  for  additional 
.  preventive  care  services  under  the  Basic 
CHAMPUS  Program  (see  §  199.4)  for 
dependents  six  years  of  age  or  older. 
This  rule  implements  provisions  of 
Pub.L.  104-106  by  changing  "well-beby 
care"  to  "well-child  care"  and  by 
providing  for  additional  preventive  care 
services  for  dependents  six  years  of  age 
or  older.  This  rule  improves  availability 
of  inmumizations  and  other  preventive 
services,  particularly  for  children.  While 
these  services  have  previously  been 
available  in  military  hospitals  and 
clinics,  access  has  depended  on 
proximity  to  military  medical  treatment 
facilities  with  available  space  and 
services.  Access,  therefore,  has  not  been 
uniformly  attainable  for  all 
beneficiaries.  This  rule  improves  access 
by  authorizing  coverage  of  these 
services  by  all  TRICARE  benefit  options. 
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subject  to  their  respective  copay 
requirements.  This  rule  also  implements 
provisions  of  P.L.  104-201  by 
expanding  preventive  health  care 
services  covered  by  TRICARE/ 
CHAMPUS  to  include  colon  and 
prostate  cancer  screening. 

These  preventive  services  and 
immunizations  are  basud  on 
recommendations  of  the  U.S.  Preventive 
Services  Task  Force  which  participated 
in  setting  national  health  goals  in  the 
report  Healthy  People  2000.  Broad  goals 
set  by  Health  People  2000  included  an 
increase  in  the  span  of  healthy  life  for 
Americans,  reduction  in  health 
disparities  among  Americans,  and 
access  to  preventive  services  for  all 
Americans.  This  rule  strengthens 
existing  programs  within  the 
Department  and  contributes 
si^iificantly  to  national  efforts  tovirard 
meeting  these  goals. 

B.  Public  Conunenti 

The  proposed  rule  was  published  on 
November  5. 1996  (61  FR  56029-56930). 
We  received  one  public  comment  We 
thank  the  conunenter;  significant  items 
raised  by  the  commenter  and  our 
analysis  of  the  comments  are 
summarized  below  in  the  appropriate 
sections  of  the  preamble. 

1.  Screening  Mammography.  We 
received  a  comment  expressing 
confusion  regarding  the  provision 
relating  to  screening  mammography  for 
asymptomatic  women  40  years  of  age 
and  older  and  its  correlation  with  the 
TRICARE/CH  \MPUS  Policy  Manual. 
The  commenter  maintains  that  a 
baseline  screening  mammogram  should 
be  obtained  by  a  woman  at  35  years. 

Response:  We  agree  that  high  risk 
women,  especially  those  with  family 
history  of  breast  cancer  in  a  first  degree 
relative,  should  receive  a  baseline 
mammogram  at  35,  and  have  included 
this  language.  For  asjrmptomatic  women 
routine  screening  at  age  40  is  consistent 
with  nationally  recognized  guidelines. 
The  TRICARE/CHAMPUS  poUcy 
manual  has  been  modified  to  reflect  this 
policy. 

2.  Screening  Mammography.  The 
commenter  pointed  out  that  since 
October  1, 1994,  the  Mammography 
Quality  Standards  Act  of  1992  (PL. 
102—539)  has  required  mammography 
facilities  to  be  certified  by  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  rather  than  the  American 
College  of  Radiology. 

Response:  We  appreciate  the 
comment  and  this  change  will  be  made 
in  TRICARE/CHAMPUS  policy  manual. 

3.  Cancer  Screening  Papanicolaou 
Test — Diagnostic  Pap  Smear  Coverage. 
The  commenter  expressed  concern  that 


diagnostic  Pap  smear  coverage  would 
not  be  applicable  to  women  under  the 
age  of  18. 

Response:  All  diagnostic  Pap  smears 
are  covered  regardless  of  age. 

4.  Cancer  Screening  Papanicolaou 
Test — Women  at  Risk.  Another 
comment  we  received  recommended 
expanding  the  list  of  risk  factors  that 
increase  the  chances  that  a  women  will 
develop  cervical  cancer  and  necessitate 
close  monitoring  of  her  health  status 
with  an  annual  Pap  smear. 

Response:  We  agree  with  this 
recommendation  and  have  modified  the 
final  rule  to  expand  coverage  of  Pap 
smears  to  include  women  who  are  at 
risk  for  sexually  transmissible  disease, 
women  who  have  or  have  had  multiple 
sexual  partners  (or  if  their  partner  has 
or  has  multiple  sexual  partners),  and 
women  who  smoke  cigarettes. 

5.  Cancer  Screening  Papanicolaou — 
Test — Copayment.  We  received  a 
comment  expressing  opposition  to 
requiring  beneficiaries  to  make 
copayments  to  obtain  Pap  smears. 

Response:  For  those  wno  enroll  in 
TRICARE  Prime,  there  is  no  copayment 
for  Pap  smears.  Sections  1079(b)  and 
1086(b)  of  Title  10,  U.S.C.  prevent  the 
I>epartment  from  waiving  copayments 
for  those  who  participate  in  TRICARE 
Extra  or  TRICARE  Standard. 

C  ProTisioiis  of  Final  Rule 

This  final  rule  expands  well-baby 
visits  and  immunizations  to  dependents 
luider  the  age  of  six  and  improves 
access  to  preventive  benefits  for 
dependents  age  six  and  above  to  include 
health  promotion  and  disease 
prevention  visits  in  connection  with 
immunizations.  Pap  smears, 
mammograms,  and  colon  and  prostate 
cancer  screenings.  Minor  administrative 
changes  have  been  made  as  a  result  of 
interagency  comments. 

We  modified  the  final  rule  to  include 
physician  assistants  and  family  nurse 
practitioners  in  the  group  of  providers 
who  can  receive  reimbursement  for 
preventive  services  as  part  of  the  well- 
child  care  program.  In  addition,  we 
modified  the  provision  pertaining  to 
periodic  health  supervision  visits  under 
the  well-child  care  program. 
Specifically,  we  defined  "periodic" 
according  to  American  Academy  of 
Pediatrics  (AAP)  guidelines  and 
included  mental  health  assessment,  risk 
assessment  for  lead  exposure,  and 
breastfeeding  and  nutrition  counseling 
to  the  services  covered  under  the 
periodic  health  supervision  visits. 

O.  Regulatory  Procedures 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  performed 


on  any  significant  regulatory  action, 
defined  as  one  which  would  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  have  other 
significant  effects. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare  a  regulatory  flexibility  analysis 
when  the  agency  issues  regulations 
which  would  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  is  not  a 
significant  regulatory  action  under  E.O. 
12866,  nor  would  it  have  a  significant 
impact  on  small  entities.  In  addition, 
this  final  rule  does  not  impose  new 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

List  of  Subsets  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

PART  19»-{AMENDEq 

According,  32  CFR  part  190  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Avthortty:  S  U.S.C  301;  and  10  U.S.C. 
Chapter  55. 

2.  Section  199.2(b)  is  amended  by 
removing  the  definition  for  "well-baby 
care"  and  adding  the  definition  for 
"well-child  care"  in  alphabetical  order 
as  follows: 

f199^    Dennltions. 

•  •        •        •        • 

(b)«  •  » 

Well-child  care.  A  specific  program  of 
periodic  health  screening, 
developmental  assessment,  and  routine 
immunization  for  dependents  under  six 
years  of  age. 

•  •        •        •         • 

3.  Section  199.4  is  amended  by 
revising  the  heading  of  (c)(2),  and 
revising  paragraphs  (c)(2)(xiii), 
(c)(2)(xvi),  (cX3)(xi),  (g)(37).  and  (g)(47) 
to  read  as  follows: 

I19S.4    Basic  progiam  benefits. 

•  •        •        •        • 

(2)  Covered  services  of  physicians  and 
other  authorized  profession  providers. 

•  *        •        •        • 

(xiil)  WeU-child  care. 

•  *        •        •        • 

(xvi)  Routine  eye  examinations. 
Coverage  for  routine  eye  examinations  is 
limited  to  dependents  of  active  duty 
members,  to  one  examination  per 
calendar  year  per  person,  and  to 
services  rendered  on  or  after  October  1, 
1984,  except  as  provided  under 
paragraph  (c)(3)(xi)  of  this  section. 
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(3)*  *  • 

(xi)  Well-child  care.  Benefits  routinely 
are  covered  for  well-child  care  bom 
birth  to  under  six  years  of  age.  These 
periodic  health  examinations  are 
designed  for  prevention,  early  detection 
and  treatment  of  disease  and  consist  of 
screening  procedures,  immiuiizations 
and  risk  counseling. 

(A)  The  following  services  are  covered 
when  required  as  a  part  of  the  specific 
well-child  care  program  and  when 
rendered  by  the  attending  pediatrician, 
family  physician,  certified  nurse 
practitioner,  or  certified  physician 
assistant. 

(1)  Newborn  examination,  heredity 
and  metabolic  screening,  and  newborn 
circumcision. 

(2)  Periodic  health  supervision  visits, 
in  accordance  %vith  American  Academy 
of  Pediatrics  (AAP)  guidelines,  intended 
to  promote  the  optimal  health  for 
infants  and  children  to  include  the 
following  services: 

(j)  History  and  physical  examination 
and  mental  health  assessment. 

(ji)  Vision,  hearing,  and  dental 
screening. 

[Hi]  Developmental  appraisal  to 
include  body  measurement. 

(jv)  Inununizations  as  recommenced 
by  the  Centers  for  Disease  Control 
(CDC). 

(v)  Pediatric  risk  assessment  for  lead 
exposure  and  blood  lead  level  test. 

(W)  Tuberculosis  screening. 

[vii)  Blood  pressure  screening. 

(viii)  Measurement  of  hemoglobin  and 
hematocrit  for  anemia. 

(zx)  Urinalysis. 

(x)  Health  guidance  and  counseling, 
including  breastfeeding  and  nutrition 
counseling. 

(B)  Additional  services  or  visits 
required  because  of  specific  findings  or 
because  the  particular  circumstances  of 
the  individual  case  are  covered  if 
medically  necessary  and  otherwise 
authorized  for  benefits  under 
CHAMPUS. 

(C)  The  Deputy  Assistant  Secretary  of 
Defense,  Health  Services  Financing,  will 
determine  when  such  services  are 
separately  reimbursable  apart  from  the 
health  supervision  visit 

(g)*  •  * 

(37)  Preventive  care.  Preventive  care, 
such  as  routine,  annual,  or  employment- 
requested  physical  examinations; 
routine  screening  procedures;  except 
that  the  following  are  not  excluded: 

(i)  Well-child  care. 

(ii)  Inununizations  for  individuals  age 
six  and  older,  as  recommended  by  the 
CDC. 

(iii)  Rabies  shots. 


(iv)  Tetanus  shot  following  an 
accidental  injury. 

(v)  Rh  immvme  globulin. 

(vi)  Genetic  tests  as  specified  in 
paragraph  (e)(3)(ii)  of  this  section. 

(vii)  Immunizations  and  physical 
examinations  provided  when  required 
in  the  case  of  dependents  of  active  duty 
military  personnel  who  are  traveling 
outside  the  United  States  as  a  result  of 
an  active  duty  member's  assignment  and 
such  travel  is  being  performed  under 
orders  issued  by  a  Uniformed  Service. 

(viii)  Screening  mammography  for 
asymptomatic  women  40  yeara  of  age 
and  older,  and  for  hig^  risk  women  35 
years  of  age  and  older,  when  provided 
under  the  terms  and  conditions 
contained  in  tl^e  guidelines  adopted  by 
the  Deputy  Assistant  Secretary  of 
Defense,  Health  Services  Financing. 

(ix)  Cancer  screening  Papanicolaou 
(PAP)  test  for  women  who  are  at  risk  for 
sexually  transmissible  diseases,  women 
who  have  or  have  had  multiple  sexual 
partners  (or  if  their  partner  has  or  has 
had  multiple  sexual  partners),  women 
who  smoke  cigarettes,  and  women  18 
years  of  age  and  older  when  provided 
under  the  terms  and  conditions 
contained  in  the  guidelines  adopted  by 
the  Deputy  Assistant  Secretary  of 
Defense,  Health  Services  Financing. 

(x)  Other  cancer  screenings 
authorized  by  10  U.S.C.  1079.^ 

(xi)  Health  promotion  and  disease 
prevention  visits  (which  may  include  all 
of  the  services  provided  piumiant  to 
§  199.18(b)(2))  may  be  provided  in 
connection  with  immunizations  and 
cancer  screening  examinations 
authorized  by  paragraphs  (g)(37)(ii)  of 
this  section  or  (g)(37)  (viii)  through  (x) 
of  this  section. 

*  *        •        •        • 

(47)  Eye  and  hearing  examinations. 
Eye  and  hearing  examinations  except  as 
specifically  provided  in  paragraphs 
(c)(2)(xvi)  and  (c)(3)(xi)  of  this  section, 
or  except  when  rendered  in  connection 
with  medical  or  surgical  treatment  of  a 
covered  illness  or  injury. 

•  •        •        •        • 

Dated:  August  29, 1997. 
L.M.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-23521  Filed  9-4-97;  8:45  am] 

BIUJNQCODE  SflOO  O*  II 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQOOe-07-032] 

DrawtMldge  Operatimts;  Kelso  Bayou, 
LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  27 
swing  span  drawbridge  across  Kelso 
Bayou,  mile  0.7  at  Hackberry,  Cameron 
Parish,  Louisiana.  This  deviation  allows 
the  bridge  to  remain  closed  to 
navigation  between  the  houra  of  3  a.m. 
and  11  a.m.  on  September  6, 1997.  This 
closure  is  necessary  to  facilitate 
movement  of  vehicular  traffic  for  a 
continuous  concrete  poiuing  operation 
scheduled  for  that  day. 
DATES:  The  deviation  is  e£kctive  from  3 
a.m.  until  11  a.m.  on  September  6, 1997. 
FOR  FimTHER  MPORMATION  CONTACT: 
Mr.  Phil  Johnson,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street. 
New  Orleans.  Louisiana  70130-3396, 
telephone  number  (504)  589-2965. 
SUPPiaefTARY  MFORMATION:  The  SR  27 
swing  span  drawbridge  across  Kelso 
Bayou,  mile  0.7  at  Hackberry,  Cameron 
Parish,  Louisiana  has  a  vertical 
clearance  of  three  feet  above  mean  high 
water  in  the  closed  to  navigation 
position  and  unlimited  clearance  in  the 
open  to  navigation  position.  Navigation 
on  the  waterway  consists  primarily  of 
fishing  vessels  and  recreational  craft 
The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  a  temporary  deviation  frt>m 
the  normal  operation  of  the  bridge  so 
that  the  contractor  can  conduct  a 
continuous  concrete  pour  operation  at 
the  U.S.  Department  of  Energy  Storage 
Site  at  Hackberry,  Louisiana.  This 
operation  will  require  that 
approximately  35  cement  trucks  deliver 
pre-mixed  concrete  to  the  site  on  a 
perpetual  traveling  schedule.  Delays  to 
veWcular  traffic  due  to  drawbridge 
openings  at  the  Kelso  Bayou  bridge 
would  jeopardize  this  time  sensitive 
procediue. 

Presently,  the  draw  is  required  to 
open  on  signal  during  the  shrimping 
season,  which  is  frt>m  about  May  25 
through  December  22.  This  deviation 
allows  the  draw  to  remain  closed  to 
navigation  between  the  hours  of  3  a.m. 
and  11  a.m.  on  September  6, 1997. 
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Dated:  August  26.  1997. 
T.W.  Jonah. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  97-23518  Filed  9-4-97;  8:45  am) 
aiLUNG  COOC  4910-14-M 


DEPARTMENT  OF  TRAf4SPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGDOe-07-033] 

Drawbridge  Operations;  Gulf 
Intracoastal  Watenway,  Uk 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  27 
vertical  lift  span  drawbridge  across  the 
Gulf  Intracoastal  Waterway,  mile  243.8, 
west  of  Harvey  Lock,  at  Ellender, 
Calcasieu  Parish,  Louisiana.  This 
deviation  allows  the  bridge  to  remain 
closed  to  navigation  between  the  hours 
of  3  a.m.  and  11  a.m.  on  September  6, 
1997.  This  closure  is  necessary  to 
facilitate  movement  of  vehicular  traffic 
for  a  continuous  concrete  pouring 
operation  scheduled  for  that  day. 
DATES:  The  deviation  is  effective  from  3 
a.m.  until  11  a.m.  on  September  6.  1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Phil  Johnson,  Bridge  Administration 
Branch,  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396. 
telephone  number  [504]  589-2965. 
SUPPI^MENTARY  INFORMATION:  The  SR  27 
vertical  lift  span  drawbridge  across  the 
Gulf  Intracoastal  Waterway,  mile  243.8, 
west  of  Harvey  Lock,  at  Ellender, 
Calcasieu  Parish,  Louisiana  has  a 
vertical  clearance  of  50  feet  above  mean 
high  water  in  the  closed  to  navigation 
position  and  135  feet  above  mean  high 
water  in  the  open  to  navigation  position. 
Navigation  on  the  waterway  consists  of 
tugs  with  tows,  including  crane  barges, 
commercial  fishing  vessels,  sailing 
vessels  and  other  recreational  craft.  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  from  the  normal 
operation  of  the  bridge  so  that  the 
contractor  can  conduct  a  continuous 
concrete  pour  operation  at  the  U.S. 
Department  of  Energy  Storage  Site  at 
Hackberry,  Louisiana.  This  operation 
will  require  that  approximately  35 
cement  trucks  deliver  pre-mixed 
concrete  to  the  site  on  a  perpetual 


traveling  schedule.  Delays  to  vehicular 
traffic  due  to  drawbridge  openings  at  the 
SR  27  bridge  would  jeopardize  this  time 
sensitive  procedure. 

Presently,  the  draw  is  required  to 
open  on  signal  if  at  least  four  hours' 
notice  is  given.  This  deviation  allows 
the  draw  to  remain  closed  to  navigation 
between  the  hours  of  3  a.m.  and  11  a.m. 
on  September  6, 1997. 

Dated:  August  26. 1997. 
T.W.  Joaiah. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  97-23517  Filed  9-4-97;  8:45  ami 

BILLMO  CODE  4*10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  034-1034<a);  FRL-5886-^ 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves 
revisions  in  the  Missouri  state  rules 
regarding  conformity  requirements  in 
Kansas  City  and  St.  Louis.  These 
changes  are  made  to  incorporate 
amendments  in  the  Federal 
transportation  conformity  rule  effective 
on  November  14, 1995. 

DATES:  This  action  is  effective 
November  4,  1997,  unless,  by  October  6, 
1997,  adverse  or  critical  comments  are 
received. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Plaiming  and 
Development  Branch.  726  Minnesota 
Avenue,  iCansas  Qty,  Kansas  66101;  and 
the  EPA  Air  &  Radiation  Docket  and 
Information  Center.  401  M  Street.  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENT.-JIY  INFORMATION: 

L  Background 

On  November  14. 1905,  the  EPA 
published  a  set  of  amendments  to  the 
Federal  rule  on  transportation 
conformity  contained  in  40  CFR  51.390- 
464  (subpart  T).  The  state  of  Missouri 
has  adopted  changes  in  10  CSR 10- 
2.390  (for  Kansas  City)  and  10  CSR  10- 
5.480  (for  St.  Louis)  in  order  to  parallel 


and  incorporate  the  Federal  revisions. 
These  revisions  were  submitted  to  the 
EPA  in  letters  dated  January  10,  1997, 
and  February  2, 1997,  for  the  areas  of 
Kansas  City  and  St.  Louis,  respectively. 

These  submissions  were  deemed 
complete  in  letters  to  the  state  dated 
February  25,  1997.  and  March  5,  1997. 
The  state  provided  evidence  of  the 
lawful  adoption  of  regulations,  public 
notice,  and  public  hearing  requirements. 

Both  state  rules  were  submitted  to 
EPA  for  review  on  July  3,  1996.  The 
EPA  requested  two  minor  revisions  in  a 
letter  dated  July  23, 1996,  which  the 
state  made  prior  to  adoption  of  both 
rules  on  July  25.  1996.  The  rules  became 
effective  on  December  30,  1996. 

n.  Analysis 

The  state  has  essentially  adopted  the   - 
November  14,  1995,  amendments  to  the 
transportation  conformity  rule  in  their 
entirety,  while  organizing  the  respective 
rules  into  the  established  state 
regulatory  structure  and  numbering 
system.  Some  minor  differences 
between  the  Federal  and  state  rule  exist, 
such  as  the  state's  inclusion  of  a 
definition  for  "consultation"  and 
specifying  the  metropolitan  planning 
organizations  in  the  Kansas  City  and  St 
Louis  area. 

The  respective  rules  for  Kansas  City 
(an  ozone  maintenance  area)  and  St 
Louis  (an  ozone  and  carbon  monoxide 
(CO)  nonattainment  area)  are  nearly 
identical  to  one  another  and  to  the 
requirements  of  the  Federal  rule,  except 
where  the  St.  Louis  rules  include 
definitions  and  procedures  for  a  CO 
nonattainment  area,  which  is  not 
required  in  the  Kansas  City  rules.  For  an 
explanation  of  the  specific  changes  in 
the  state's  rule  to  meet  Federal 
requirements,  the  reader  may  request 
the  "Technical  Support  Document 
(TSD)  for  a  Revision  to  the  Missouri 
State  Implementation  Plan  (SIP),"  dated 
July  25,  1997.  The  revisions  are 
appropriate,  required,  and  fully 
approvable  by  the  EPA. 

m.  Final  Action 

The  EPA  is  approving  revisions 
submitted  on  January  10, 1997,  and 
February  2, 1997,  which  meet  the 
requirements  of  the  transportation 
conformity  amendments  dated 
November  14, 1995.  This  meets  the 
Federal  requirements  set  forth  in  40  CFR 
51,  subpart  T. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
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approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action'is  effective  November  4, 1997, 
unless,  by  October  6, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
conunents  received  will  then  be 
addressed  in  a  subsequ-^nt  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  U  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  is  effective  November  4,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
bctors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Reqairements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  {Effected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S. 


E.Pj\..  427  U.S.  246,  256-66  (S.Q. 
1976);  42  U.S.C.  7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Fedoal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205.  the  EPA  must  select 
the  most  cost-effiective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
inipacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regiilatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  4, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judiciail  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(bX2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compoimds. 

Dated:  August  IS,  1997. 
William  Rice. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AntlMnity:  42  U.S.C  7401-7671q. 
Sut)part  AA— Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragr^h  (cKlOl)  to  read  as 
follows: 

152.1320    ktonWicalionofptan. 

(€)••• 

(101)  On  January  10, 1997,  and 
February  2, 1997,  the  Missouri 
Department  of  Natural  Resources 
submitted  revised  rules  pertaining  to 
transportation  conformify. 

(i)  Incorporation  by  reference. 

(A)  Regulation  10  CSR  10-2.390, 
entitled  Conformity  to  State 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,  effective  December  30, 1996. 

(B)  Regulation  10  CSR  10-5.480. 
entitled  Conformity  to  State 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,  effective  December  30, 1996. 

3.  Section  52.1323  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

152.1323    Approval  Status. 

(k)  The  state  of  Missouri  revised  10 
CSR  10-2.390  for  Kansas  City  and  10 
CSR  10-5.480  for  St  Louis  to  update  the 
transportation  conformity  requirements 
contained  in  40  CFR  Part  51.  Subpart  T, 
effective  November  14, 1995. 

[FR  Doc.  97-23452  Filed  0  4  07;  8:45  am) 
MLUNO  OOOE  ( 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300546;  FRL-6741-3]  ^ 

RIN  2070-^878 

Qhitamic  Acid;  Pesticide  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SMMARY:  This  rule  establishes  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biochemical  glutamic  acid,  when 
used  to  enhance  the  growth,  vegetable 
quality,  and  yield  of  the  following 
crops:  broccoli,  cabbage,  cauliflower, 
cotton,  green  peppers,  lettuce,  peanuts, 
potatoes,  snap  beans,  spinach,  and 
tomatoes. 

DATES:  This  regulation  is  efEective 
September  5, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  4, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300546], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300546],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlineton,  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 


requests  must  be  identified  by  the 
docket  number  (OPP-300546].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Edward  Allen,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7501 W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  SL,  SW., 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail:  5th  floor. 
Crystal  Station  #1,  2800  Crystal  Drive, 
Arlington,  VA,  telephone:  (703)  308- 
8699;  e-mail: 

allen.edward@epamail.epa.gov. 
SUf>PLEMBfTARY  INFORMATION:  Auxein 
Corporation,  3125  Sovereign  Drive, 
Suite  B,  Lansing,  MI  48911  has 
requested  in  pesticide  petition  (PP) 
7G4839  the  establishment  of  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biochemical  glutamic  acid.  A 
notice  of  filing  (FRL-5728-9)  was 
published  in  the  Federal  Regittar  (62 
FR  36063,  July  3. 1997),  and  the  notice 
announced  that  the  comment  period 
would  end  on  August  4,  1997;  no 
comments  were  received.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  will  permit 
the  marketing  of  the  above  food 
commodities  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  (EUP)  70810- 
EUP-l,  which  is  being  issued  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136).  The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  Following  is  a  siunmary 
of  EPA's  findings  regarding  this  petition 
as  required  by  section  408(d)  of  die 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  as  recenUy 
amended  by  the  Food  Quality  Protection 
Act  (FQPA).  Pub.  L.  104-170. 

L  Summary 

A.  Imposed  Use  Practices 

The  experimental  program  will  be 
conducted  in  the  states  of  Alabama, 
Arizona,  California,  Florida.  Georgia, 
Idaho,  Maine,  Michigan,  Minnesota, 
Mississippi,  North  Carolina,  North 
Dakota,  New  Jers^,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  South  Dakota, 
Texas,  Washington,  and  Wisconsin. 
Crops  to  be  treated  are  broccoli, 
cabbage,  cauliflower,  cotton,  green 
peppers,  lettuce,  peanuts,  potatoes,  snap 
beans,  spinach,  and  tomatoes. 


Depending  on  the  crop,  application  is 
made  at  first  bloom,  first  bud  or  at  the 
5-6  leaf  stage.  Subsequent  applications, 
for  a  maximum  of  three  applications,  are 
at  1-  to  3-week  intervals.  The  rate  range 
is  0.125-0.75  pounds  (lbs)  of  formulated 
product/acre(A)  per  treatment,  not  to 
exceed  a  maximum  of  1.5  lbs/ A  per 
growing  season.  The  proposed  EUP 
pro^vm  would  utilize  462  lbs  of  active 
ingredients  (231  lbs  of  gamma 
aminobutyric  acid  and  231  lbs  of 
glutamic  acid)  in  793  lbs  of  formulated 
product  A  total  of  822  lbs  of  formulated 
product  will  be  shipped.  A  maximum  of 
790  acres  will  be  treated  under  this 
EUP.  The  experimental  program  is 
intended  for  evaluation  of  plant  growth, 
yield  and  vegetable  quality. 

B.  Product  Identity/Chemistry 

Glutamic  acid  is  an  amino  acid  found 
in  microorgtmisms,  tissues  of  animals, 
all  food,  and  higher  plants  as  free  amino 
acid  or  bound  in  protein.  Glutamic  acid 
is  a  white,  practically  odorless,  free 
flowing  crystalline  powder.  It  is  slighdy 
soluble  in  water,  forming  acidic 
solutions.  The  pH  of  a  satvuated 
solution  is  about  3.22.  The  specific 
gravity  for  glutamic  acid  is  1.538  O  20/ 
4  C  and  the  decomposition  point  is  175* 
C  0 10  millimeters  (mm)  mercury  (Hg). 

n.  Toxicological  Profile 

Glutamic  acid  is  highly  regulated  in 
man  and  other  organisms,  the 
mechanisms  of  which  are  well 
understood.  Glutamate  has  been 
administered  to  numerous  species  in 
long  term  dietary  studies  without 
adverse  effects.  The  end-use  product 
containing  glutamic  acid,  AuxiGro  WP, 
has  been  evaluated  for  acute  toxicity. 
Acute  oral  toxicity  in  rats  is  greater  than 
5,050  milligram  (mg)/kilogram  (kg) 
(Toxicity  Category  FV).  Acute  dermal 
toxicity  in  ral^its  is  greater  than  5,050 
mg/kg  (Toxicity  Category  IV).  In  an  eye 
irritation  study,  all  signs  of  irritation 
cleared  within  24  hours  (washed  eyes) 
following  administration  of  AuxiGro 
(Toxicity  Category  IV);  in  unwashed 
eyes,  irritation  cleared  in  5/6  rabbits 
within  24  hours.  Irritation  cleared 
%vithin  48  hours  in  the  remaining  rabbit. 
A  rabbit  dermal  irritation  study  with 
AuxiGro  resulted  in  limited  signs  of 
irritation  that  cleared  within  24  hours 
(Toxicity  Category  IV).  There  was  no 
indication  of  dermal  sensitization  in  a 
guinea  pig  dermal  sensitization  study. 

Waivers  were  requested  for 
genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  chronic  toxicity,  and  acute 
toxicity  to  nontarget  species.  Waivers 
were  accepted  based  on  glutamic  acid's 
natiual  occurrence,  long  history  of  food 


uses,  favorable  toxicological  profile  in 
chronic  toxicology  studies,  and 
inconsequential  exposure  resulting  from 
label-directed  use  rates. 

A.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns, 
or  buildings  (residential  and  other 
indoor  uses). 

1.  Dietary  exposure.  Dietary  expostue 
due  to  topical  applications  of  glutamic 
is  difficult  to  estimate  because  of  its 
prevalence  in  nature;  applications 
associated  with  the  EUP  woidd  be 
minusciUe  compared  to  levels  found  in 
nature.  Glutamic  acid  in  the 
environment  is  readily  utilized  by 
microorganisms.  Furthermore,  glutamic 
acid  is  presentiy  consumed  by  humans 
in  the  form  of  glutamate  in  relatively 
high  quantities.  The  low  toxicity,  low 
application  rate,  and  the  use  pattern 
leads  the  Agency  to  conclude  that 
residues  mm  use  of  the  biochemical 
glutamic  acid  will  not  pose  a  dietary 
risk  of  concern  under  reasonable 
foreseeable  circumstances.  Therefore, 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  frtim  aggregate 
exposure  under  this  temporary 
exemption. 

2.  Non-dietary,  iton-occupational 
exposure.  Increased  non-dietary 
exposure  to  glutamic  acid  via  lawn  care, 
topical  insect  repellents,  etc.,  is  not 
applicable  to  this  EUP. 

B.  Cumulative  Exposure 

Glutamic  acid  is  ubiquitous  in  nature. 
Incremental  exposure  resulting  fix)m 
this  EUP  program  are  miniscule  when 
compared  to  the  high  levels  of  glutamic 
foimd  natiually  occuring  in  food. 

C.  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  that  glutamic  acid  will  adversely 
affect  the  immune  or  endocrine  systems. 
The  Agency  is  not  requiring  information 
on  the  endocrine  effects  of  this 
biochemical  pesticide  at  this  time; 
Congress  has  allowed  3  years  (yrs)  after 
August  3, 1996,  for  the  Agency  to 
implement  a  screening  program  with 
respect  to  endocrine  effects. 

D.  Safety  Considerations 

Glutamic  acid  is  ubiquitous  in  natiue 
and  is  found  in  microorganisms,  lower- 
and  higher-plant  species,  fish,  birds, 
insects,  mammals  and  natiu^  and 


processed  foods.  It  is  the  most  prevalent 
amino  acid  in  plant  and  animal 
proteins.  Worldwide  production  of 
glutamic  acid  is  over  340,000  tons/yr. 
Many  items  in  the  human  daily  diet 
contain  appreciable  quantities  of  free 
glutamic  acid.  For  example,  ilpe 
tomatoes,  mushrooms,  peas,  com, 
'potatoes,  squash,  cheese,  eggs,  poultry 
and  meat  provide  from  20  to  150  mg  of 
glutamic  acid  per  100  gram  (g)  serving. 
Daily  consumption  for  a  70  kg 
individual  of  glutamate  has  been 
previously  reported  to  be  10.4  g  per  day, 
based  on  an  intake  of  100  g  of  protein/ 
day. 

Glutamic  acid  is  listed  as  Generally 
Recogiuzed  as  Safe  (GRAS)  for  use  as  a 
direct  food  additive  by  the  Food  and 
Drug  Administration  (FDA)  and  is 
cleared  by  the  EPA  for  use  as  an  inert 
ingredient  in  certain  pesticide  products. 
Condensed,  extracted  fermentation 
glutamic  acid  is  approved  by  the  FDA 
for  use  in  animal  feed. 

Incremental  exposure  resulting  fit>m 
this  EUP  is  miniscule  compared  to 
levels  of  glutamic  acid  consumed  from 
natural  and  processed  food  products. 
Considering  the  negligible  contributions 
to  the  environment  resulting  from  the 
application  of  AuxiGro,  the  abundance 
and  role  of  glutamic  acid  in  foods  and 
in  the  human  body,  and  the  prevalence 
of  glutamic  acid  in  nature,  the  Agency 
concludes  diat  application  of  glutamic 
acid  to  the  aforementioned  vegetable 
crops  does  not  pose  a  dietary  risk. 

E.  Analytical  Method 

An  analytical  method  using  High 
Performance  Liquid  Chromatography 
(HPLC)  for  determining  glutamic  acid 
content  in  AuxiGro,  the  end-use 
product,  is  available;  however,  because 
this  amino  acid  is  found  naturally  in 
plants,  the  Agency  has  determined  that 
residue  analysis  would  not  yield 
meaningful  results,  i.e.,  the  analysis 
would  not  discern  whether  the  glutamic 
acid  source  was  the  plant  or  the  product 
treatment. 

F.  Codex  Maximum  Residue  Level 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
glutamic  acid  at  this  time.  Glutamic  acid 
is  presently  listed  as  exempt  from 
tolerances  under  40  CFR  180.1001  when 
used  as  a  plant  nutrient  for  seed 
treatment. 

G.  Conclusion 

Based  on  its  abundance  in  luitiue  and 
long  history  of  use  by  humans  without 
deleterious  effects,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  U.  S. 
population,  including  infants  and 


diildren,  to  residues  of  glutamic  acid. 
This  includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
because,  as  discussed  above,  exposure 
to  glutamic  acid  resulting  from  the  EUP 
label-directed  use  is  inconsequential, 
and  it  is  consumed  daily  by  the  human 
population  frx>m  both  naturally 
occurring  soiut:es  and  from  processed 
foods.  As  a  result,  EPA  establishes  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  pursuant  to 
FFDCA  section  408(j)(3)  for  glutamic 
acid,  on  the  condition  that  it  be  used  in 
accordance  with  the  experimental  use 
permit  70810-EUP-l,  with  the 
following  provisions: 

The  total  amount  of  the  active 
ingredients  to  be  used  must  not  exceed 
the  quantity  authorized  by  the  EUP. 

Auxein  Corporation  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  thiat 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  product, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration  (FDA). 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires  and 
is  revoked  August  27, 1998.  Residues 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
biochemical  is  legally  applied  during 
the  term  of,  and  in  accordance  with,  the 
provisions  of  the  EUP  and  temporary 
exemption  from  the  requirement  of  a 
tolerance.  This  temporary  exemption 
frt)m  the  requirement  of  a  tolerance  may 
be  revoked  if  the  EUP  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  biochemical  indicate  that  the 
tolerance  exemption  is  not  safe. 

m.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
exemption  regulation  issued  by  EPA 
under  new  FFDCA  section  408(e)  as  was 
provided  in  the  old  FFDCA  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  ^A 
currenUy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  adversely  affected  by  this 
regulation  may  within  60  days  after 
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publication  of  tbis  doounent  in  tbe 
Federal  Register  file  written  objections 
to  the  regulation  and  may  also  request 
a  bearing  on  tbose  objections. 
Objections  and  bearing  requests  must  be 
filed  witb  tbe  Hearing  Clerk,  at  the 
address  given  under  "ADDRESSES"  at 
the  beginning  of  this  rule  (40  CFR 
178.20).  A  copy  of  the  objections  and/ 
or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  Docket  for  this  rulemaking.  Tbe 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  tbe  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  simimary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  bearing  will  be 
granted  if  the  Administrator  determines 
tbat  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issuesin  &vor  of  the 
requestor,  taking  into  accmint 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
tbe  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  conMentiai  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Busiaess  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

IV.  Public  Record 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  control 
number  (OPP-3005461  (including  any 
commoits  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 


Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdeftamail. epa.gov. 

Electronic  conmients  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
bearing  requests  received  electronicalfy 
into  printed,  paper  form  as  they  are 
received  and  wall  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  tbe  paper 
record  maintained  at  the  address  in 
"  ADDRESSES "  at  the  beguming  of  this 
rule. 

V^  Regulatory  Aasessment 
RequireiiMiits 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  tbe 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 


final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibihty  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VI.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

Liatof  Subiacts  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dat«d:August  27, 1997. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1187  is  added  to 
subpart  D  to  read  as  follows: 

S 1 80. 1 1 87    Qlutamic  acid;  exemption  from 
the  requirement  of  a  tolerance. 

The  biochemical  glutamic  acid  is 
temporarily  exempted  from  the 
requirement  of  a  tolerance  for  residues 
when  used  on  crops  including:  snap 
beans,  peanuts,  cotton,  potatoes, 
tomatoes,  lettuce,  green  peppers, 
spinach,  broccoli,  cauliflower,  and 
cabbage  to  enhance  crop  yields.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  will  permit 
the  marketing  of  the  food  commodities 
in  this  paragraph  when  treated  in 
accordance  with  the  provisions  of 
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experimental  use  permit  70810-EUP-l, 
,  which  is  being  issued  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (7  U.S.C.  136). 
This  temporary  exemption  fix>m  the 
requirement  of  a  tolerance  expires  and 
is  revoked  August  27, 1998.  This 
temporary  exemption  from  tbe 
requirement  of  a  tolerance  may  be 
revoked  at  any  time  if  the  EUP  is 
revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  the  tolerance  is  not  safe. 
[FR  Doc.  97-23629  Filed  9-4-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300547;  FRL-«741-4] 
RIN  2070-AS78 

Gamma  Amitiobutyric  Acid;  Pesticida 
Toleranca  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  nde  establishes  a 
tempusrary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biochemical  gamma  aminobutyric 
acid  when  used  to  increase  yields  of  the 
following  crops:  snap  beans,  peanuts, 
cotton,  potatoes,  tomatoes,  lettuce,  green 
peppers,  spinach,  broccoli,  cauliflower, 
and  cabbage. 

DATES:  This  regulation  is  effective 
September  5, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  4,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300547), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  nimiber,  [OPP- 
300547],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  E>C  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 


requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  thp  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  elso  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  lOPP-3005471.  No 
Confidential  Business  Information  (CBI) 
should  bd  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Edward  Allen,  Regidatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail:  5th  floor 
CS  1,  2800  Crystal  Drive,  Arlington,  VA, 
telephone:  (703)  308-8699;  e-mail: 
allen.edwardOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Auxein 
Corpwation,  3125  Sovereign  Drive, 
Suite  B,  Lansing,  MI  48911  has 
requested  in  pesticide  petition  #  7G4838 
the  establishment  of  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  tbe  biochemical 
gamma  aminobutyric  acid  (GAB A).  A 
notice  of  filing  was  published  in  the 
Federal  Register  on  July  3, 1997  (62  FR 
36063)(FRL-5 728-9),  and  the  notice 
annoimced  that  the  comment  period 
would  end  on  August  4, 1997;  no 
comments  were  received.  This 
temporary  exemption  bom  the 
reqvurement  of  a  tolerance  will  permit 
the  marketing  of  the  above  food 
commodities  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  70810-EUP-l, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136).  The 
data  submitted  in  the  petition  and  all 
other  relevant  material  have  been 
evaluated.  Following  is  a  summary  of 
EPA's  findings  regarding  this  petition  as 
required  by  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a,  as  recmtly  amended  by 
the  Food  Quality  Protection  Act  (FQPA), 
Pub.  L,  104-170. 


I.  Summary 

A.  Proposed  Use  Practices 

The  experimental  program  will  be 
conducted  in  the  states  of  Alabama, 
Arizona,  California,  Florida,  Georgia, 
Idaho,  Maine,  Michigan,  Minnesota, 
Mississippi,  North  Carolina,  North 
Dakota,  New  Jersey.  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  South  Dakota, 
Texas,  Washington,  and  Wisconsin. 
Crops  to  be  treated  are  snap  beans, 
peanuts,  cotton,  potatoes,  tomatoes, 
lettuce,  green  peppers,  spinach, 
broccoli,  cauliflower,  and  cabbage.* 
Depending  on  the  crop,  application  is 
made  at  first  bloom,  first  bud  or  at  the 
S-6  leaf  stage.  Subsequent  applications, 
for  a  maximimi  of  three  applications,  are 
at  1-  to  3-week  intervals.  The  rate  range 
is  0.125-0.75  pounds  of  formulated 
product/acre  per  treatment  not  to 
exceed  a  maximum  of  1.5  lbs/ A  per 
growing  season.  The  proposed  EUP 
program  would  utilize  462  pounds  of 
active  ingredients  (231  pounds  of 
gamma  aminobutyric  acid  and  231 
pounds  of  glutamic  add)  in  793  pounds 
of  formulated  product.  A  total  of  822 
pounds  of  formulated  product  will  be 
shipped.  A  maximum  of  790  acres  will 
be  treated  under  this  EUP.  The 
experimental  program  is  intended  for 
evaluation  of  plant  growth,  3rield  and 
vegetable  quality. 

B.  Product  Identity/Chemistry 

GABA  is  a  non-protein  amino  add 
that  is  ubiquitous  in  nature.  It  has  been 
found  in  microorganisms,  lower  and 
higher  plants,  fish,  birds,  insects,  and 
mammals.  GABA  is  a  white,  crystalline 
powder  with  a  pH  of  6.5  to  7.5.  It  is 
freely  soluble  in  water,  but  insoluble  or 
poorly  soluble  in  other  solvents.  The 
melting  point  for  GABA  is  202°  C  on 
rapid  heating. 

n.  ToKicological  Profile^ 

GABA  is  a  ubiquitous  non-protein 
amino  add  present  in  all  living  things. 
It  is  an  inhibitory  neurotransmitter  in 
many  brain  regions  and  central  nervous 
systems  of  mammals.  Due  to  GABA's 
role  in  the  nervous  system,  it  has  been 
administered  to  humans  with  the  aim  of 
improving  central  GABA-mediated 
transmission  and  to  control 
Huntington's  disease,  Parkinson's 
disease,  schizophrenia  and  other  seizure 
states.  AuxiGro,  the  end-use  fonnula 
containing  29.2%  GABA,  has  been 
studied  for  acute  toxicity.  Acute  oral 
toxicity  of  AuxiGro  in  rats  is  greater 
than  5,050  mg/kg  (Toxicity  Category  IV). 
Acute  dermal  toxicity  in  rabbits  is 
greater  than  5,050  mg/kg  (Toxidty 
Category  IV).  In  an  eye  irritation  study, 
all  signs  of  irritation  deared  within  24 
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hours  (washed  eyes)  following 
administration  of  AuxiGro  (Toxicity 
Category  IV);  in  unwashed  eyes, 
irritation  cleared  in  5/6  rabbits  within 
24  hours.  Irritation  cleared  within  48 
hours  in  the  remaining  rabbit.  A  rabbit 
dermal  irritation  study  with  AuxiGro 
resulted  in  limited  signs  of  irritation 
that  cleared  within  24  hours  (Toxicity 
Category  IV).  There  was  no  indication  of 
dermal  sensitization  in  a  guinea  pig 
dermal  sensitization  study. 

Waivers  were  requested  for 
genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  chronic  toxicity,  and  acute 
toxicity  to  nontarget  species.  Waivers 
were  accepted  based  on  CABA's  natiual 
occurrence,  use  as  a  pharmaceutical 
agent,  favorable  toxicological  profile  in 
chronic  toxicology  studies,  and 
inconsequential  exposiue  resulting  from 
label-directed  uses. 

A.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  «cposuie 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns, 
or  buildings  (residential  and  other 
indoor  uses). 

1.  Dietary  exposure.  Dietary  exposure 
due  to  topical  applications  of  CABA  is 
difficult  to  estimate  because  of  its 
prevalence  in  nature;  applications 
associated  with  the  EUP  would  be 
comparable  to  levels  found  in  nature. 
GABA  in  the  environment  is  readily 
utilized  by  microorganisms.  The  low 
toxicity,  low  application  rate,  and  the 
use  pattern  leads  the  Agency  to 
conclude  that  residues  from  use  oi 
GABA  will  not  pose  a  dietary  risk  of 
concern  tuider  reasonable  foreseeable 
circumstances.  Therefore,  EPA 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  abrogate 
exposure  under  this  temporary 
exemption. 

2.  Non-dietary,  non-occupational 
exposure.  Increased  non-dietary 
exposure  to  GABA  via  lawn  care,  topical 
insect  repellents,  etc.,  is  not  applicable 
to  this  EUP. 

B.  Cumulative  Exposure 

-      .■   t 

GABA  is  ubiquitous  in  natiuv. 
Incremental  exposure  resulting  from 
this  EUP  program  are  minisciile  when 
compared  to  the  levels  found  naturally- 
occuring  in  food. 


C  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  d^t  GABA  will  adversely  affect 
the  immune  or  endocrine  systems.  The 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  this  biochemical 
pesticide  at  this  time;  Congress  has 
allowed  3  years  after  August  3, 1996,  for 
the  Agency  to  implement  a  screening 
program  with  respect  to  endocrine 
'effects. 

D.  Safety  Considerations 

GABA  is  natiually-occurring  in  food 
and  is  a  pharmaceutical  agent. 
Incremental  exposure  to  CABA  resulting 
bom  this  EUP  is  miniscule.  Considering 
the  negligible  contributions  to  the 
environment  resulting  bom  the 
application  of  AuxiGro,  the  abimdance 
and  role  of  GABA  in  foods  and  in  the 
hiunan  body,  and  its  prevalence  in 
natiue,  the  Agency  concludes  that 
application  of  GABA  to  the 
aforementioned  vegetable  crops  does 
not  pose  a  dietary  risk. 

E.  Analytical  Method 

An  analytical  method  using  High 
Performance  Liquid  Chromatography 
(HPLC)  for  determining  the  GABA 
content  in  AuxiGro,  the  end-use 
product,  is  available;  however,  because 
tiiis  amino  acid  is  found  naturally  in 
plants,  the  Agency  has  determined  that 
residue  analysis  would  not  yield 
meaningful  results,  i.e.,  the  analysis 
would  not  discern  whether  the  source  of 
GABA  was  the  plant  or  the  product 
treatment. 

F.  Codex  Maximum  Residue  Level 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
GABA  at  this  time. 

G.  Conclusion 

Based  on  its  abundance  in  nature  and 
long  history  of  use  by  hiunans  without 
deleterious  effects,  there  is  reasonable 
certainty  that  no  harm  will  resiilt  from 
aggregate  exposiire  to  the  U.S. 
population,  including  in£ants  and 
children,  to  residues  of  GABA.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  ii^rmation.  The 
Agency  has  arrived  at  this  conclusion 
because,  as  discussed  above,  exposure 
to  GABA  resulting  from  the  EUP  label- 
directed  use  is  inconsequential,  and  it  is 
consumed  daily  by  the  hiunan 
population  from  both  naturally- 
occurring  sources  and  fiT>m  processed 
foods.  As  a  result,  EPA  establishes  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  pursuant  to 
FFDCA  section  408(j)(3)  for  GABA,  on 
the  condition  that  it  be  used  in 


accordance  with  the  experimental  use 
permit  70810-EUP-l,  with  the 
following  provisions: 

The  totaj  amount  of  the  active 
ingredients  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

Auxein  Corporation  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  product, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration  (FDA). 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires  and 
is  revoked  August  27,  1998.  Residues 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
biochemical  is  legally  applied  during 
the  term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  exemption  from 
the  requirement  of  a  tolerance.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  may  be 
revoked  if  the  experimental  use  pennit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  biochemical 
indicate  that  the  tolerance  exempton  is 
not  safe. 

IIL  ObjactioiM  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
exemption  regulation  issued  by  EPA 
under  new  section  408(e)  as  was 
provided  in  the  old  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currantiy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  reguiations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  adversely  affected  by  this 
regulation  may  within  60  days  after 
publication  of  this  dociunent  in  the 
Federal  Register  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objecitons. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  "ADDRESSES'*  at 
the  beginning  of  this  rule  (40  CFR 
178.20).  A  copy  of  the  objections  and/ 
or  hearing  requests  filed  with  the 
Hearing  Cleri:  should  be  submitted  to 
the  OPP  Docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 


provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  bvor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

IV.  Public  Record 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  control 
number  (OPP-300S47J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  fitim  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 

opp-aocket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoidii^  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  Uie  beginning  of  this 
rule. 

V.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  imder  Executive  Order  12866, 
entiUed  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Tide  D  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitied 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
requfred  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
R^latory  FlexibUity  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously, 
assessed  whether  establishing 
tolerances,  exemptions  frt>m  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
genoic  matter,  that  liiere  is  no  adverse 
economic  impact  The  factual  basis  for 
the  Agency's  generic  certification  for 


tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

VI.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  199i5,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subsets  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  27, 1997. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180—  [AMENDED] 

1.  The  authorify  citation  for  part  180 
continues  to  read  as  follows: 

Aathortty:  21  U.S.C.  346a  and  371. 

2.  Section  180.1188  is  added  to 
subpart  D  to  read  as  follows: 

§180.1188   Qanwna  aminobulync  add; 
exantption  from  Hm  rsquimiiant  of  a 


The  biochemical  gamma  aminobutyric 
acid  (GABA)  is  temporarily  exempted 
fit>m  the  requirement  of  a  tolerance  for 
residues  wl^n  used  on  crops  including: 
snap  beans,  peanuts,  cotton,  potatoes, 
tomatoes,  lettuce,  green  peppers, 
spinach,  broccoli,  cauliflower,  and 
cabbage  to  enhance  crop  yields.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  will  permit 
the  marketing  of  the  food  commodities 
in  this  paragraph  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  70810-EUP-l, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (7  U.S.C.  136). 
This  temporary  exemption  bom  the 
requirement  of  a  tolerance  expires  and 
is  revoked  August  27,  1998.  This 
tmnporary  exemption  from  the 
requirement  of  a  tolerance  may  be 
revoked  at  any  time  if  the  experimental 
use  permit  is  revoked  or  if  any 
experience  with  or  scientific  data  on 
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this  pesticide  indicate  that  the  tolerance 
is  not  safe. 

{FR  Doc.  97-23628  Filed  9-4-97;  8:45  amj 
BiujNO  cooE  asao-ao-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300535;  FRL-6738-8] 
RIN2070-AB78 

Triclopyri  Pesticide  Tolerances  for 
Emergency  Exemptions 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
triclopyr  and  its  3,5,6-trichloro-2- 
pyridinol  metabolite  in  or  on  fish  at  0.2 
ppm  and  shellfish  at  5.0  ppm.  This 
action  is  in  response  to  ^A's  granting 
of  an  emergency  exemption  imder 
section  18  of  the  Federal  Insecticide. 
Fiuigicide,  and  Rodenticide  Act 
authorizing  use  of  the  p>e8ticide  on 
aquatic  sites.  This  regulation  establishes 
a  maximum  permissible  level  for 
residues  of  triclopyr  in  these 
commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  1998. 
DATES:  This  regulation  is  effective 
September  5, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  4,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3005351, 
must  be  submitted  to;  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  GPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300535],  must  also  be  submitted  to: 
Public  biformation  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 


requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300535].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Oiga  Odiott,  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 
(703)  308-308-9363,  e-mail: 
odiott.olga9epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  time-limited  tolerances  for  residues  of 
the  herbicide  triclopyr  and  its 
metabolite  3,5,6-trichloro-2-pyridinol, 
in  or  on  fish  at  0.2  part  per  million 
(ppm)  and  shellfish  at  5.0  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  December  31, 1998.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (I^lb.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C  136  at  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
disciissed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 


exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposuire  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C]  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infiants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  . . ."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  whicb  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Tvidepjrr 
on  Aquatic  Sites  and  FFDCA 
Tolerances 

The  Applicants  stated  that  the  Purple 
loosestrife  {Lythnim  salicaria),  an  exotic 
herbaceous  perennial,  if  not  controlled, 
will  have  significant  deleterious  effects 
on  the  States'  wetlands  and  wildlife. 
The  Purple  loosestrife  rapidly  replaces 
native  vegetation  and  once  established 


is  very  difficult  to  control.  As  plant 
diversity  diminishes,  wildlife  species 
are  displaced  from  the  wetlands  due  to 
the  loss  of  food  sources  and  nesting 
areas.  The  Purple  loosestrife  could 
render  the  wildlife  areas  useless  for  the 
intended  purposes,  and  the  millions  of 
dollars  that  have  been  invested  by  the 
state  and  federal  goverments  wotild  be 
lost.  Use  of  triclopyr  will  allow  the 
States  to  selectively  remove  the  Piuple 
loosestrife  without  harming  desirable 
species.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  triclopyr  on 
aquatic  sites  for  control  of  the  Puiple 
loosestrife  in  North  Dakota  and 
Minnesota.  After  having  reviewed  thefr 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
triclopyr  in  or  on  fish  and  shellfish.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFIXIA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31, 1998,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  fish  and  shellfish  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  writh,  scientific  data 
on,  er  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  triclopyr  meets  EPA's 
registration  requirements  for  use  on 
aquatic  sites  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  triclopyr  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than  North 
IDakota  and  Miimesota  to  use  this 
pesticide  on  this  crop  under  section  18 


of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additiftnal 
information  regarding  the  emergency 
exemption  for  triclopyr,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

in.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  efEects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occiir  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  whicb  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  efiiscts,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  Isctor 
(sometimes  called  a  "safety  fector")  of 
100  is  coqunonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infents  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imceitainty  fector 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposiue  (MOE)  by  dividing  the 


estimated  human  exposiue  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Dif^rences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assiue 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition. 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
Hi^  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposiue,  are  aggregated. 
High-end  exposures  from  ail  3  sources 
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are  not  typically  added  because  of  the 
very  low  probability  of  this  occiirring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  higk-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conaervatinn  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  descrilMs  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  siirface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 


assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (ahticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  we 
derived  from  faderal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further.  regionJol  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <  1  year  old)  was 
not  regionally  based. 

IV.  Aggregate  Risk  Asseasment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tridopyr  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time- limited  tolerances  for  residues  of 
triclopyr  and  its  metabolite  3,5,6- 
trichloro-2-pyridinol  in  or  on  fish  at  0.2 
ppm  and  shellfish  at  5.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  these 
tolerances  follows. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  triclopyr  are 
discussed  below. 

1.  Acute  toxicity.  The  developmental 
NOEL  of  30  mg/kg/day  from  a  rabbit 
developmental  study  was  recommended 
for  the  acute  dietary  risk  assessment  At 


the  lowest  effect  level  (LEL)  of  100  mg/ 
kg/ day,  there  were  decreased  number  of 
live  fetuses,  increased  fatal  deaths, 
reduced  ossification  of  stemebrae  and 
digital  bones,  and  increased  percentage 
of  fetuses  with  13  ribs.  This  risk 
assessment  will  evaluate  acute  dietary 
risk  to  pregnant  females  age  13  and 
older. 

2.  Short  -  and  intermediate  •  term 
toxicity.  Based  on  the  available  data,  the 
Agency  has  determined  that  short-  and 
intermediate-term  dermal  and 
inhalation  risk  assessments  are  not 
required.  A  systemic  NOEL  of  1 ,000  mg/ 
kg/day,  the  highest  dose  tested,  (HDT) 
was  determined  in  a  21 -day  dermal 
toxicity  study  in  rabbits.  The  LC50  from, 
the  acute  initiation  study  was 
determined  to  be  ^  2.6  mg/L  (Toxicity 
Category  IV). 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  triclopyr  at  0.05 
milligrams/kilogram/day  (mg/kg/day). 
This  RfD  is  based  on  a  reproductive 
toxicity  study  in  rats  with  a  NOEL  of  5 
mg/kg/day  using  an  Uncertainty  Factor 
of  100.  At  the  next  higher  dose  level 
(HDL)  of  25  mg/kg/day,  an  increased 
incidence  of  degeneration  of  the 
proximal  tubules  of  the  kidney  was 
observed  in  Pi  and  P2  parents  of  both 
sexes.  On  this  basis,  the  Rffl  was 
calculated  to  be  0.05  mg/kg/day. 

4.  Carcinogenicity.  The  Agency's 
Cancer  Peer  Review  Committee  (CPRC) 
concluded  that  triclopyr  should  be 
classified  as  "Group  D  chemical"  •  not 
classifiable  as  to  human  carcinogenicity. 
A  cancer  risk  assessment  is  not 
required. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.417)  for  the  residues  of 
triclopyr  in  or  on  a  variety  of  raw 
agricultural  commodities,  and  its 
metabolites  3,5,6-trichlon>-2-pyridinol 
and  2-methoxy-3,5,6-trichloropyridine, 
expressed  as  triclopyr,  in  or  on  rice 
grain  (0.3  ppm),  rice  straw  (10.0  ppm). 
grass  forage  (500  ppm).  and  grass  hay 
(500  ppm).  Tolerances  for  triclopyr  and 
the  two  metabolites  have  been 
established  for  poultry  meat,  fat,  and 
meat  byproducts  (except  kidney)  at  0.1 
ppm  and  eggs  at  0.05  ppm.  Tolerances 
for  triclopyr  and  the  metabolite  3.5.6- 
trichloro-2-pyridinol  have  been 
established  for  meat,  fat.  and  meat 
byproducts  (except  liver  and  kidney)  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.05  ppm;  liver  and  kidney  of  cattie, 
goats,  hogs,  horses,  and  sheep  at  0.5 
ppm:  and  milk  at  0.01  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
triclopyr  as  follows: 
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i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment 
assumed  tolerance  level  residues  and 
100%  crop  treated  values.  For  pregnant 
females  age  13  years  and  older,  the 
dietary  (food  only)  MOE  was  estimated 
as  2500.  This  estimate  should  be  viewed 
as  a  conservative  risk  estimate. 
Refinement  of  the  risk  assessment  using 
anticipated  residue  values  and  percent 
crop-treated  data  would  result  in  a 
lower  acute  dietary  exposure  estimate. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  risk  assessment  assumed 
that  100%  of  fish  and  shellfish  and  all 
other  commodities  having  triclopyr 
tolerances  will  contain  triclopyr 
residues  and  those  residues  would  be  at 
the  level  nf  the  tolerance,  which  result 
in  an  overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  Tor  these  tolerances,  EPA 
is  taking  into  account  this  conservative 
exposiue  assessment.  The  existing 
triclopyr  tolerances  (published, 
pendfrig,  and  including  the  necessary 
Section  18  tolerances)  result  in  a  TMRC 
that  is  equivalent  to  percentages  of  the 
RfD  that  range  from  0.  9%  for  nursing 
infants  <  1  year  old.  to  2.6%  for  non- 
nursing  infants  <  1  year  old. 

2.  From  drinking  water.  Based  on 
available  data  used  in  EPA's  assessment 
of  environmental  risk,  triclopyr  is  not 
persistent  in  water.  The  degradation 
product  3,5,6-trichloro-2-pyridinol 
(TCP)  is  mobile.  There  are  no 
established  Maximum  Contaminant 
Levels  for  residues  of  triclopyr  in 
drinking  water.  No  health  advisory 
levels  for  triclopyr  in  drinking  water 
have  been  established.  Triclopyr  has 
been  detected  in  5  wells  out  of  379 
wells  tested  in  four  states.  The 
concentrations  ranged  from  0.006  to 
0.58  ppb.  For  surface  water,  at  the 
maximum  application  rate  of  12.12  lbs. 
a.i./A.  the  maximum  concentration  was 
364  ppb  and  the  56-day  concentration 
was  233  ppb. 

The  drinking  water  risk  assessment 
was  based  on  sivfiace  water  exposure, 
which  is  considered  to  represent  the 
worst  case  scenario  in  comparison  to 
ground  water.  The  maximum 
concentration  of  triclopyr  residues  (364 
ppb)  was  used  to  calciilate  the  acute 
exposures  for  adult  females  and 
children.  The  56-day  concentration  (233 
ppb)  was  used  to  calculate  the  chronic 
exposures  for  adult  females  and 
children.  It  was  assumed  that  adult 
females  consume  2  liters  of  water  a  day 


and  children  consume  1  lit»  of  water  a 
day. 

I.  Acute  exposure  and  risk.  The 
exposure  for  adult  females  was 
estimated  as  1.2  x  10-^  mg/kg/day.  The 
exposure  for  children  was  estimated  as 
3.6  X  10-2  mg/kg/day.  The  corresponding 
MOE  values  were  2500  for  pregnant 
females  and  825  for  children.  These 
values  do  not  exceed  the  Agency's  level 
of  concern. 

ii.  Chronic  exposure  and  risk.  The 
chronic  exposure  was  estimated  as  7.7 
X  10-3  mg/kg/day  for  adult  females  and 
2.3  X  10-2  mg/kg/day  for  children.  These 
chronic  exposures  to  triclopyr  from 
drinking  water  will  utilize  15%  of  the 
RfD  for  adult  famales  and  46%  of  the 
RfD  for  children.  The  Agency  concludes 
that  that  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  drinking 
water  exposures  to  triclopyr. 

3.  From  non-dietary  exposure. 
Triclopjrr  is  currentiy  restored  for  use 
on  outdoor  non-food  sites  such  as  tiuf 
and  ornamentals.  These  uses  may  result 
in  non-occupational  exposures. 
However,  the  available  data  indicate  no 
evidence  of  significant  toxicity  and  a 
reasonable  certainty  that  no  harm  will 
result  bora  non-occupational  exposures 
to  triclopyr  residues. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
infcmnation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tinn  out 
to  be  helpful  in  eventually  determining 
whether  a  p>esticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 


common  mechanism  of  toxicity  and 
evaluating  the  ciunulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presentiy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  HiKKJmilwr  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  itdiich 
case  conunon  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
triclopyr  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pestiddea 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
triclopyr  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  triclopyr  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  pregnant  females 
age  13  and  older,  the  Ageiury  estimated 
an  MOE  of  1250  for  the  acute  aggregate 
dietary  risk  (food  +  water)  from 
exposures  to  triclopyr  residues. 
Residential  exposure  was  considered  to 
be  negligible.  Therefore,  the  aggregate 
exposure  is  not  expected  to  exceed  the 
Agency's  level  of  concern. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  the  percentage 
of  the  RfD  that  will  be  utilized  by 
aggregate  exposures  (food  -<-  watw]  to 
residues  of  triclopyr  ranges  from  16% 
[1%  for  food  and  15%  for  water]  to  48% 
(46%  for  water  and  2%  for  food]  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  <1  year 
old  (discussed  below).  There  are  no 
chronic  exposure  scenarios  for  non- 
dietary  uses  of  triclopyr  which  would 
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contribute  to  the  aggregate  risk.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  l)elow  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  &om  aggregate 
exposure  to  triclopyr  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  there  is  potential  for 
outdoor  residential  exposures,  the 
Agency  has  determined  that  short-  and 
intermediate-term  risk  assessments  are 
not  required.  The  available  data  indicate 
no  evidence  of  significant  toxicity  and 
a  reasonable  certainty  that  no  harm  will 
result  from  these  exposures  to  triclopyr 
residues. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  Agency's  CPRC  concluded  that 
triclopyr  should  be  classified  as  "Group 
D  chemical"  -  not  classifiable  as  to 
human  carcinogenicity. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infiants  and  children  to  residues  of 
triclopyr,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  datat>ase  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  lOO-fold 


safety  factor  (usually  100  for  combined 
inter-  and  intra-species  variability)  and 
not  the  additional  tenfold  safety  factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  safety  factor. 

ii.  Developmental  toxicity  studies —  a. 
Ratsr.  The  maternal  (systemic)  NOEL 
was  100  mg/kg/day,  based  on  increased 
salivation  and  mortality  at  the  lowest 
observed  effect  level  (LOEL)  of  300  mg/ 
kg/day.  The  developmental  (fetal)  NOEL 
was  100  mg/kg/day,  based  on  skeletal 
anomalies  at  the  LOEL  of  300  mg/kg/ 
day. 

b.  Rabbits.  The  maternal  (systemic) 
NOEL  was  30  mg/kg/day,  basied  on 
increased  mortality  and  cesearean 
section  observations  at  the  LOEL  of  100 
mg/kg/day.  The  developmental  (fetal) 
NOEL  was  30  mg/kg/day,  based  on 
skeletal  anomalies  and  variants  at  the 
LOEL  of  100  mg/kg/day. 

iii.  Reproductive  toxicity  study — 
Rats.  In  the  2-generation  reproductive 
toxicity  study  in  rats,  the  parental 
(systemic)  NOEL  was  2.5  mg/kg/day, 
based  on  an  increased  incidence  of 
degeneration  of  the  proximal  tubules  of 
the  kidney,  observed  in  Pi  and  P2 
parents  of  both  sexes  at  the  LOEL  of  25 
mg/kg/day.  The  developmental  (pup) 
NOEL  was  25  mg/kg/day  based  on 
decreased  litter  size,  decreased  body 
weight,  and  decreased  siuvival  at  the 
LOEL  of  250  mg/kg/day. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for  triclopyr 
is  complete  %vith  respect  to  current  diata 
requirements.  There  are  no  pre-  or  post- 
natal toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation  rat 
reproductive  toxicity  study.  The 
developmental  studies  in  rats  and 
rabbits  both  have  the  maternal  NOELs 
and  LOELs  at  the  same  doses  as  the 
developmental  NOELs  and  LOELs, 
respectively,  and  demonstrate  that  no 
pre-natal  extra  sensitivity  is  present 
However,  based  on  the  developmental 
effects  observed  in  rabbits,  an  acute 
dietary  risk  assessment  was  performed 
for  women  age  1 3  and  older.  The  MOE 
was  estimated  as  2500. 

The  2-generation  rat  reproduction 
study  did  not  demonstrate  any  pre-  or 
post  natal  extra  sensivity  for  infants  and 
children,  since  the  developmental/ 
reproductive  (pup)  findings  occurred  at 
250  mg/kg/day  in  the  presence  of  severe 
maternal  toxicity. 


V.  Conclusion.  The  EPA  concludes 
that  reliable  data  support  use  of  the 
standard  lOO-fold  margin  of  exposure/ 
uncertainty  factor  and  that  an  additional 
margin/factor  is  not  needed  to  protect 
infants  and  children. 

2.  Acute  risk.  The  acute  aggregate 
dietary  MOE  (food  ■•-  water)  was 
calculated  to  be  1250  for  females  age  13 
and  older  (accounts  for  both  maternal 
and  fetal  exposure),  the  population 
subgroup  of  concern.  The  MOE 
calculations  were  based  on  the 
developmental  NOEL  in  rabbits  of  30 
mg/kg/day.  This  risk  assessment 
assumed  100%  crop-treated  with 
tolerance  level  residues  on  all  treated 
crops  consiuned,  resulting  in  a 
significant  over-estimate  of  dietary 
exposure.  The  large  acute  dietary  MOE 
calculated  for  females  age  13  and  older 
provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for 
infants  and  children  from  exposures  to 
triclopyr. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  the  chronic  aggregate  (food  +  water) 
exposure  to  triclopyr  for  infants  and 
children  occupies  48%  of  the  RfD.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  R£D 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  There  are  no  chronic 
exposure  scenarios  for  non-dietary  uses 
of  triclopyr  which  would  contribute  to 
the  aggregate  risk.  Taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data  and  this  conservative 
exposure  assessment.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
triclopyr  residues. 

V.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  fish  and 
shellfish  is  adequately  understood.  The 
residues  of  concern  in  fish  and  shellfish 
are  the  parent  triclopyr  and  its 
metabolite  3,5,6-trichloro-2-pyridinol. 
The  residues  specified  in  40  CFR 
180.417  for  fish  and  shellfish  are  the 
parent  compound  triclopyr  and  its  two 
metabolites  3,5,6-trichloro-2-pyridinol 
and  2-methoxy-3,5,6-trichloropyridine. 
However,  the  Agency's  Metabolism 
Committee  determined  that  the  residue 
to  be  regulated  in  plants,  milk,  poultry, 
and  eggs  is  parent  triclopyr  only.  The 
residues  to  be  regulated  in  meat  and 
meat  byproducts  are  triclopyr  and  3,5,6- 
trichloro-2-pyridinol . 


B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodologies 
(gas  chromatography  with  ECX))  are 
available  in  PAM,  Vol.  II,  Methods  I  and 
n  for  plant  and  animal  commodities  to 
enforce  the  tolerance  expression. 

C.  Magnitude  of  Residues 

Residues  of  triclopyr  and  its  regulated 
metabolites  are  no^xpected  to  exceed 
0.2  ppm  in  fish  and  5.0  ppm  in  shellfish 
as  a  result  of  this  Section  18  use. 
Provided  irrigation  with  treated  water  is 
restricted  for  two  weeks  (product  label 
restriction),  measurable  residues  in 
irrigated  crops  are  unlikely.  Secondary 
residues  in  animal  commodities  are  not 
expected  to  exceed  existing  tolerances 
as  a  result  of  this  Section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex  proposals  (step  6 
or  above),  Canadian  limits,  or  Mexican 
limits  for  triclopyr  on  fish  and  shellfish. 

E.  Rotational  Crop  Restrictions. 

Residues  in  rotational  crops  are  not  a 
concern  for  this  use  of  triclopyr  on 
aquatic  sites  since  crops  will  not  be 
rotated  into  the  treated  aquatic  sites. 

VI.  Conclusion 

Therefore,  time-limited  tolerances  are 
established  for  residues  of  triclopyr  and 
its  metabolite  3,5,6-trichloro-2-pyridinol 
in  /on  fish  at  0.2  ppm  and  shellfish  at 
5.0  ppm. 

Vn.  Ob)ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  pereons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1M6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currentiy  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  4, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 


of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
vnthout  prior  notice. 

Vm.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300535J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  charactera  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408(1)(6).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Plaiming  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  undor 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
constdtation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
bom  tolerances,  raising  tolerance  levels 
or  expanding  exeinptions  might 
adversely  imp>act  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
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Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submiasion  to  Congress  and  the 
General  Accounting  OfiBca 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.G  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  22. 1M7. 


Convnodity 

Parts  par 
nMon 

Fxptration/ 

revocation 

date 

Rs»i  

SheJHish 

02 
5.0 

12/31/98 

12/31/98 

lax 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatkority:  21  U.S.C  346a  and  371. 

2.  Section  180.417  is  amended  as 
follows: 

a.  By  adding  a  heading  to  paragraph 
(a)  and  redesignating  the  text  of 
paragraph  (a)  as  paragraph  (a)(1). 

b.  By  redesignating  paragraph  (b)  as 
paragraph  (a)(2). 

c.  By  adding  a  new  paragraph  (b). 

d.  By  adding  headings  and  reserving 
paragraphs  (c)  and  (d). 

Section  180.417,  as  amended,  reads  as 
follows: 

f  180.417  Tilclofiyr;  Idarancei  tor  rasMuei. 

(a)  Genera/.     * 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  the 
herbicide  triciopyr  ((3.5,6-trichloro-2- 
pyridinyl)oxy)acetic  acid  and  its 
metabolite  3,5,6-trichloro-2-pyridinol  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerance  is 
specified  in  the  following  table.  The 
tolerances  will  expire  and  are  revoked 
on  the  dates  specified  in  the  following 
table:  -     ' 


(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[PR  Doc.  97-23683  Filed  9-4-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300643;  FRL-6740-61 
RIN2070-AB78 

Bifenttirin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
bifenthrin  in  or  on  canola  seed.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
canola  in  Idaho,  Oregon,  and 
Washington.  This  regulation  establishes 
a  maximum  permissible  level  for 
residues  of  bifenthrin  in  this  food 
conmiodity  pursuant  to  section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  September 
30,  1998. 

DATES:  This  regulation  is  effective 
September  5, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  4,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3005431. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300543],  must  also  be  submitted  to: 


Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  F*rograms,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  «2,  1921 
JeSarson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objectioBB  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300543].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  »2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9356,  e-mail: 
beard.andrea@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  bifenthrin,  in  or  on  canola 
seed  at  0.5  part  per  million  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
September  30, 1998.  EPA  will  publish  a 
docimient  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (FFDCA).  21  U.S.C 
301  et  seq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 


safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FR1^5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Bifenthrin 
on  Canola  and  FFDCA  Tolerances 

The  Applicants  state  that  the  events 
which  brought  about  this  emergency 
situation  started  in  1992,  when 


significant  niunbers  of  cabbage  aphid 
were  first  noted  on  the  canola  crop. 
Since  then,  numbers  of  this  pest  have 
continued  to  build  to  where  economic 
damage  has  occurred  in  affected  areas 
where  bifenthrin  was  not  applied. 
Registered  materials  do  not  adequately 
control  aphids  in  canola,  and  several 
have  the  additional  disadvantage  of 
toxicity  to  beneficials.  This  situation  has 
been  especially  severe  during  the  years 
with  mild  wet  winters,  which  allow 
high  aphid  carryover  from  the  previous 
year,  and  delay  planting  so  that 
flowering  of  the  canola  occurs  when 
aphid  populations  are  at  their  peak.  EPA 
has  authorized  use  of  bifenthrin  on 
canola  for  this  situation  for  the  past  2 
years.  EPA  has  authorized  imder  FIFRA 
section  18  the  use  of  bifenthrin  on 
canola  for  control  of  aphids  in  Idaho, 
Oregon,  and  Washington.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for 
these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
bifenthrin  in  or  on  canola.  In  doing  so. 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  September  30, 
1998.  imder  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  canola  seed 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EFA  has  not  made  any  decisions  about 
whether  bifenthrin  meets  EPA's 
registration  requirements  for  use  on 
canola  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
bifenthrin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 


does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Idaho,  Oregon,  and 
Washington  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  at 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  bifenthrin, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  p^ticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  BPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  &t)m  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  of 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
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chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calctilates  a  margin  of  exposiue  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  &om  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fbld  uncertainty  factor. 

Lifetime  feeaing  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  he 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposiue  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  expcsiue  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
.^    and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposiue.  and 
will  typically  consider  exposure  bom 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 


water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  bom  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  fr^uent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposiue  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  frxim 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  expostue  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 


of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
siu^ey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assiuned  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(Non-Nursing  Infants,  less  than  1  year 
old)  was  not  regionally  based. 

rV.  Aggregate  Risk  Assessment  and    - 
Deteniunation  of  Safisty 

Consistent  with  section  408(bH2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bifenthrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
bifenthrin  on  canola  seed  at  0.5  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  abo 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  efiiects  caused  by  bifenthrin  are 
discussed  below. 


1.  Acute  toxicity.  The  maternal  NOEL 
of  1  mg/kg/day  bom  the  oral 
developmental  toxicity  study  in  rats  is 
used  for  acute  dietary  risk  assessments. 
The  maternal  LOEL  of  this  study  of  2 
mg/kg/day  was  based  on  tremors  bom 
day  7-17  of  dosing.  This  acute  dietary 
endpoint  is  used  to  estimate  dietary 
risks  to  all  population  subgroups. 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  maternal  NOEL  of  1  mg/kg/ 
day  from  the  oral  developmental 
toxicity  study  in  rats  is  also  used  for 
short-  and  intermediate-term  MOE 
calculations  (as  well  as  acute,  discussed 
in  Unit  IV.A.l.  above). 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  bifenthrin  at 
0.015  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  1-year  oral 
feeding  study  in  dogs  with  a  NOEL  of 
1.5  mg/kg/day,  based  on  intermittent 
tremors  at  the  LOEL  of  3  mg/kg/day;  an 
uncertainty  factor  of  100  is  used. 

4.  Carci/iogenicity.  OPP  has  classified 
bifenthrin  as  a  Group  C  chemical 
(possible  human  carcinogen)  based 
upon  urinary  bladder  tumors  in  mice, 
but  did  not  recommend  assignment  of  a 

Q*. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.442)  for  the  residues  of 
bifenthrin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  bifenthrin  on  hops; 
strawberries;  com  grain,  forage,  and 
fodder;  cotton  seed;  and  livestock 
commodities  of  cattle,  goats,  hogs, 
horses,  sheep,  and  poultry. 
Additionally,  time-limited  tolerances 
associated  with  emergency  exemptions 
were  recently  established  for  broccoli, 
cauliflower,  raspberries,  and  cucurbits. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposiues  and 
risks  from  bifenthrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  [The  acute 
risk  assessment  used  anticipated 
residues  for  all  commodities  having 
bifenthrin  tolerances,  except  for 
cucurbits  and  raspberries,  for  which 
tolerance  level  residues  were  used.  For 
the  most  highly  exposed  population 
subgroup,  children  1-6  years  old,  the 
resulting  high-end  exposure  results  in  a 
dietary  (food  only)  MOE  of  33;  at  the 
97th  percentile  the  MOE  is  111.  For 
infants  <  1  year  old,  the  high-end 
exposure  MOE  is  50;  at  the  98th 
percentile  it  is  111.  For  the  overall  U.S. 


population,  the  high-end  exposure  MOE 
is  50;  at  the  99th  percentile  it  is  111. 
The  major  portion  of  the  estimated 
dietary  exposiue  bom  bifenthrin  is 
contributed  through  the  tolerances  for 
field  com  and  secondary  residues  in 
animal  commodities  resulting  from 
feeding  of  the  treated  field  com.  This 
assessment  used  the  extremely 
conservative  assumption  that  100%  of 
the  field  com  and  livestock 
commodities  would  contain  residues  of 
bifenthrin.  However,  available  data 
show  that  of  the  total  field  com  crop 
grown  in  the  United  States,  only  about 
0.45  percent  was  actually  treated  with 
bifenthrin  in  1994-96  (3-year  average); 
it  is  expected  that  a  similar  percentage 
will  be  treated  for  the  ciurent  year 
(1997),  since  this  figure  has  generally 
remained  consistent  for  the  past  3  years. 
Therefore,  it  is  likely  that  the  actual 
exposure  is  considerably  less  than  the 
conservative  estimates  given  here;  if 
these  estimates  were  refined  using  the 
Monte  Carlo  technique  and 
incorporating  actual  percent  of  crop 
treated  figures,  EPA  scientists  believe 
that  the  MOEs  would  be  increased  to 
acceptable  levels  for  the  high-end 
consumer. 

ii.  Short-  and  intermediate-term  risk. 
The  short-  and  intermediate-term  risk 
assessment  used  maximum  anticipated 
residue  levels  for  cotton,  extrapolated 
residue  levels  for  meat/milk/poultry/ 
eggs,  and  air  monitoring  data  collected 
from  15  homes  in  four  states.  Based  on 
this  data,  the  MOEs  for  children  are 
calculated  to  be  280  for  the  average 
consiuner  and  250  for  the  high-end 
consumer.  The  MOEs  for  adults  are 
calculated  to  be  450  for  the  average 
consumer  and  390  for  the  high-end 
consumer.  EPA  generally  has  no 
concern  for  MOEs  greater  than  100,  and 
thus  these  do  not  exceed  EPA's  level  of 
concern. 

iii.  Chronic  exposure  and  risk.  The 
chronic  dietary  (food  only)  risk 
assessment  for  bifenthrin  was 
conducted  using  the  extremely 
conservative  TMRC  exposure 
assumptions  that  100%  of  canola 
commodities  and  all  other  commodities 
having  bifenthrin  tolerances  will 
contain  bifenthrin  residues  at  tolerance 
levels.  Based  on  this,  EPA  has 
concluded  that  dietary  exposure  to 
bifenthrin  will  utilize  29  percent  of  the 
RfD  for  the  Overall  US  Population  (4 
percent  of  this  attributed  to  canola).  The 
major  identifiable  subgroup  with  the 
highest  exposure  is  Non-Niusing  Infants 
<  1  year  old,  at  82  percent  of  the  RfD. 
This  is  further  discussed  below  in  the 
section  on  infants  and  children.  EPA 
generally  has  no  concern  for  exposiue 
below  100  percent  of  the  RfD  because 


the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  bifenthrin  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100 
percent  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  chronic  aggregate 
exposure  to  bifenthrin  residues. 

2.  From  drinking  water.  Because  the 
Agency  lacks  sufficient  water-related 
exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjiuiction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assiunptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  bom  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  bifenthrin  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  doctunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
bifenthrin  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Bifenthrin  is  currenUy  only  registered 
for  residential  non-food  use  as  a 
termiticide.  Based  on  information 
referred  to  above  regarding  short-  and 
intermediate-term  exposure,  this  use  is 
not  expected  to  result  in  risks  that 
exceed  levels  of  concern.  Therefore, 
reasonable  certainty  of  no  harm  is 
expected  bom  exposure  through  non- 
dietary,  non-occupational  routes. 

4.  Qimulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
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have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  conunon  mechanism  of  activity 
will  be  assiuned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  p>esticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bifenthrin  has  a  conunon 


mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  overall  U.S. 
population,  the  calculated  MOE  value 
(for  food  only)  is  50.  For  the  most  highly 
exposed  subgroup,  children  1  -  6  years 
old.  the  MOE  for  food  is  33.  As  stated 
above,  EPA  believes  that  with  percent  of 
crop  treated  (particularly  for  field  com, 
the  major  contributor)  incorporated  in  a 
Monte  Carlo  analysis.  MOEs  for  all 
population  subgroups  will  be 
acceptable.  Although  theoretically  there 
is  the  potential  for  exposure  to 
bifenthrin  in  drinking  water,  EPA  does 
not  expect  that  exposure  would  result  in 
aggregate  MOEs  (food  plus  water)  that 
would  exceed  the  levels  of  concern  for 
acute  dietary  exposure.  Therefore,  EPA 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
acute  exposure  to  bifenthrin. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  bifenthrin  &om  food  will 
utilize  29  of  the  R£D  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  <  1  year 
old,  discussed  below.  EPA  generally  has 
no  concern  for  exposiues  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  bifenthrin  in  drinking 
water  and  &om  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  chronic  aggregate 
exposure  to  bifenthrin  residues. 

3.  Short-  and  intennediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  phis 
indoor  and  outdoor  residential 
exposure.  Based  on  bifenthrin  not  being 
registered  for  indoor  residential  or  pet 
uses,  EPA  concludes  that  the  aggregate 
short-  and  intermediate-term  risks  do 
not  exceed  levels  of  concern,  and  that 
there  is  reasonable  certainty  that  no 
harm  will  result 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
bifenthrin,  EPA  considered  data  from 


developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infents  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  lOG-fold 
safety  factor  (usually  100  for  combined 
inter-  and  intra-species  variability))  and 
not  the  additional  tenfold  safety  factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  fector. 

ii.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetuses  exposed  to  bifenthrin.  The 
maternal  NOEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOEL  of  4  mg/kg/day.  In  the  rat 
developmental  study,  the  maternal 
NOEL  was  1  mg/kg/day,  based  on 
tremors  at  the  LOEL  of  2  mg/kg/day. 
The  developmental  (pup)  NO^  was 
also  1  mg/kg/day,  based  upon  increased 
incidence  of  hydroureter  at  the  LOEL  of 
2  mg/kg/day.  There  were  5/23  (22%)  of 
the  litters  affected  (5/141  fetuses  since 
each  Utter  only  had  one  affected  fetus) 
in  the  2  mg/kg/day  group,  compared 
Mrith  zero  in  the  control,  1,  and  0.5  mg/ 
kg/day  groups.  According  to  recent 
historical  data  (1992-1994)  for  this 
strain  of  rat,  backgroimd  incidence  of 
distended  ureter  averaged  1 1  %  with  a 
maximum  incidence  of  90%. 

ill.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  body  weight  at 
5.0  mg/kg/day  with  a  NOEL  of  3.0  mg/ 
kg/day.  There  were  no  developmental 
(pup)  or  reproductive  effects  up  to  5.0 
mg/kg/day  (highest  dose  tested). 
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iv.  Pre-  and  post-natal  sensitivity — a. 
Pre-natal.  Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  similar  incidences  in  the 
recent  historical  control  data,  the 
marginal  finding  of  hydroureter  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safiety 
fector. 

b.  Post-natal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

V.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  fector,  and  that  an 
additional  imcertainty  fector  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

2.  Acute  risk.  EPA  believes  that 
residential  exposures  are  more 
appropriately  included  in  the  short-term 
exposure  scenario,  and  thus  estimates 
acute  risk  from  dietary  exposure  only. 
EPA  concluded  that  aggregate  dietary 
acute  risk  (food  plus  water)  would  not 
exceed  levels  of  concern.  This  is 
discussed  in  greater  detail  above. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  bifenthrin 
from  food  will  utilize  from  20  to  62 
percent  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Ciespite  the  potential  for  exposure  to 
bifenthrin  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  bifenthrin  residues. 

4.  Short-  or  intermediate-term  risk. 
The  estimated  short-  and  intermediate- 
term  risks  do  not  exceed  EPA's  levels  of 
concern  for  children.  MOEs  for  children 
are  calculated  to  be  280  for  the  average 
consumer  and  250  for  the  high-end 
consumer,  discussed  in  greater  detail 
above.  - 


V.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  bifenthrin  in 
canola  is  adequately  understood  for  the 
purposes  of  these  tolerances.  The 
residue  of  concern  is  the  parent 
compound  only. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
for  detecting  and  measuring  levels  of 
bifenthrin  in  or  on  food  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  levels  set 
in  this  tolerance  document  (Gas 
chromatography  with  Electron  Capture 
Detection,  analytical  method  P-2132M, 
PP#0E3921;  MRID#4 1658601).  EPA  has 
provided  information  on  this  method  to 
Food  and  Drug  Administration.  The 
method  is  available  to  anyone  who  is 
interested  from  OPP's  Health  Effects 
Division,  7509C  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St,  SW.,  Washington, 
DC  20460. 

C.  Magnitude  of  Residues 

Residues  of  bifenthrin  are  not  likely  to 
exceed  0.5  ppm  in  or  on  canola  seed, 
meal  ,  and  refined  oil  as  a  result  of  the 
proposed  use.  Secondary  residues  in 
animal  commodities  are  not  expected  to 
exceed  already  established  tolerances. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
bifenthrin  in  or  on  canola  seed,  meal,  or 
refined  oil. 

E.  Rotational  Crop  Restrictions 

The  confined  rotational  crop  data 
requirements  for  bifenthrin  have  been 
satisfied.  The  following  rotation 
instructions  are  required:  (1)  Leafy 
vegetables  and  root  crops  may  be  rotated 
30  days  following  the  final  application 
of  bifenthrin;  (2)  Crops  for  which 
bifenthrin  tolerances  exist  may  be 
rotated  at  any  time;  and  (3)  All  other 
crops  may  be  rotated  7  months 
following  the  final  application  of 
bifenthrin . 

VI.  Conclunon 

Therefore,  the  tolerance  is  established 
for  residues  of  bifenthrin  in  canola  seed 
at  0.5  ppm. 

Vn.  Oblections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process  . 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 


objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulaUons  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  4, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hecuing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Infonnation  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300543J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
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record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
EHvision  (7506C).  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway.  Arlington,  VA. 
Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-aocket9epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  p>aper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408(d).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 


.'• 


Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entided  Protection  of  Children  fit>m 
Environmental  Health  Risks  and  Safiaty 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nisvertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(lMA).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  ha»  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  C^H  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  28, 1997. 

Peter  CsHlkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AiitiMtrity  :  21  U.S.C  346a  and  371. 

2.  In  §  180.442.  by  alphabetically 
inserting  the  following  item  into  the 
table  in  paragraph  (b)  to  read  as  follows: 

1180.442    Bifenthrin;  totoranoes  for 


(b)' 


Commodity 

Parts  per  mMion 

Expiration/Revocation  Date 

Cano«a,Seed - 

•             •             • 

0.5 

•              •              •              • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  186 

[OPP-300636;  FRL-«738-0] 
RIN2070-AB78 

2,4-0;  Pesticide  Tolerances  for 
Eimergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


StiMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  2,4- 
dichlorophenoxyacetic  acid  (2,4-D}  in  or 
on  wild  rice.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  wild  rice.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  2,4-D  in  this  food 


commodity  pursuant  to  section  408(1)(6) ' 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  August  31, 
1998. 

DATES:  This  regulation  is  effective 
September  5,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  4,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nimiber,  |OPP-300536l, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300536],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Bremch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  t>e  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300536).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  bearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Daniel  Rosenblatt,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  306-9375,  e-mail: 
rosenblatt.dandepamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
2,4-dichlorophenoxyacetic  acid,  in  or  on 
wild  rice  at  0.1  parts  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  August  31, 1998.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  £rom  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fimgicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghimi  (61  FR  58135.  November  13. 
1996)(FRI^5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  bom  aggregate 
exposiue  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 


governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  die  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemiced  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
conunent. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  2,4>D  on 
Wild  Rice  and  FFDCA  Tolerances 

The  cultivation  of  wild  rice  involves 
flooding  fields.  Common  waterplantain 
[Alisma  plantage-aquatica)  is  an  aquatic 
plant  pest  that  has  established  itself  in 
areas  where  wild  rice  is  produced. 
There  are  no  herbicides  registered  for 
use  on  wild  rice.  An  analysis  submitted 
in  support  of  the  FIFRA  section  18 
exemption  for  this  use  suggests  that 
common  waterplantain  will  reduce 
yields  in  Minnesota  by  approximately 
50%  in  certain  areas.  EPA  considers  that 
this  loss  lies  outside  the  range  of  normal 
profitability  fluctuation.  Such  loss 
would,  therefore,  represent  a  significant 
economic  loss  for  growers.  Therefore, 
EPA  has  authorized  under  FTFRA 
section  18  the  use  of  2,4-D  on  wild  rice 
for  control  of  common  waterplantain  in 
Minnesota.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
2,4-D  in  or  on  wild  rice.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFIXLA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  August  31, 
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1998,  under  FFDCA  section  408(1M5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  wild  rice 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
Q'A  has  not  made  any  decisions  about 
whether  2,4-D  meets  EPA's  registration 
requirements  for  use  on  wild  rice  or 
whether  a  permanent  tolerance  for  this 
use  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  this  tolerance  serves  as  a  basis  for 
registration  of  2,4-D  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  does  this  tolerance  serve  as 
the  basis  for  any  State  other  than 
Minnesota  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  2,4-D,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  efiiects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  fiesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 


The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infonts  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  in&nts  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assiue 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 


Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure' to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  frtim  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  &t>m 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  bom  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However. 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  end{>oint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  'Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased. 

Intermediate-term  risk  results  frt)m 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 


information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  sur&ce  water  that  is 
consimied  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EHetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
acciu^te  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  expKWiue  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(infants  less  than  a  year  old)  was  not 
regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 


EPA  has  sufficient  data  to  assess  the 
hazards  of  2,4-D  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
2,4-dichlorophenoxyacetic  acid  on  wild 
rice  at  0.1  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  2,4-D  are 
discussed  below. 

1.  Acute  toxicity.  For  the  purpose  of 
the  acute  dietary  risk  assessment,  EPA 
recommends  use  of  a  NOEL  of  67  mg/ 
kg/day  fitim  the  rat  acute  neurotoxicity 
study.  The  effects  observed  at  the  LOEL 
of  227  mg/kg/day  were  increased 
incidence  of  incoordination,  slight  gait 
abnormalities,  and  decreased  motor 
activity.  As  neurotoxicity  is  the  efiisct  of 
concern,  this  risk  assessment  will 
evaluate  acute  dietary  risk  to  all 
population  subgroups. 

2.  Short  -  ana  intermediate  -  term 
toxicity.  For  short-term  MOE 
calculations,  EPA  supports  use  of  the 
maternal  NOEL  of  30  mg/kg/day  from 
the  oral  developmental  toxicity  study  in 
rabbits.  The  Lowest  Effect  Level  (LEL) 
was  90  mg/kg/day,  based  on  abortions, 
ataxia,  decreased  motor  activity,  cold 
extremities  during  gestation,  and 
decreased  weight  gain.  For 
intermediate-term  dermal  MOE 
calculations.  EPA  recommended  use  of 
the  NOEL  of  1.0  mg/kg/day  from  the  90- 
day  oral  toxicity  study  in  dogs.  The  LEL 
of  3  mg/kg/day  was  based  on  clinical 
chemistry  changes  and  lesions  in  the 
kidneys.  For  short-  and  intermediate- 
term  inhalation  risk,  EPA  concludes  that 
exposure  by  the  inhalation  route  was  of 
no  concern  and  that  this  risk  assessment 
Mras  not  required  for  any  exposiire 
duration. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  2,4-D  at  0.01 
milligrams/kilogram/day  (mg/kg/day). 
This  RfD  is  based  on  a  1-year  oral 
toxicity  study  in  dogs  with  a  NOEL  of 
1  mg/l^/day  and  an  imcertainty  factor 
of  100.  The  LEL  of  5  mg/kg/day  was 
based  on  alterations  in  serum  chemistry 
with  corroborative  histopathological 
lesions  in  the  liver  and  kidneys. 

4.  Carcinogenicity.  EPA's  Cancer  Peer 
Review  Conmiittee  has  classified  2.4-D 


as  a  Group  D  chemical  ("not  classifiable 
as  to  human  carcinogenicity")  on  the 
basis  that,  "the  evidence  is  inadequate 
and  cannot  be  interpreted  as  showing 
either  the  presence  or  absence  of  a 
carcinogenic  effiect" 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.142)  for  residues  of  2.4-D  as  the 
acid  or  various  of  its  salts  and  esters,  in 
or  on  a  variety  of  raw  agricultural 
commodities,  including  rice.  In 
addition,  there  are  also  tolerances  for 
2,4-D  for  meat,  milk,  and  eggs.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
2,4-D  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Wild  rice 
is  not  uniquely  identified  in  the  system 
which  the  Agency  uses  to  calculate 
acute  and  chronic  dietary  risL 
Therefore,  the  Agency  must  estimate  the 
additional  exposure  to  2,4-D  associated 
with  this  use.  Based  on  the  proposed 
tolerance  level  and  the  prgbable  low 
average  consumption  of  this 
commodity,  the  Agency  believes  it  is 
likely  that  any  incremental  increase  in 
acute  dietary  risk  would  be  negligible. 
In  addressing  this  area,  the  Agency 
assessed  the  potential  acute  dietary 
exposure  from  2,4-D  based  on  all  of  the 
chemical's  existing  tolerances  and  uses. 
For  this  analysis,  EPA  assumed 
tolerance  level  residues  and  100%<:rop- 
treated.  MOEs  were  calculated  for  all 
population  subgroups.  MOEs  ranged 
from  112  for  in&nts  (less  than  1  year 
old)  to  558  for  males  and  females  13 
years  and  older.  Although  these  MOEs 
do  not  represent  a  level  of  concern  to 
EPA,  if  the  analysis  were  to  incorpKirate 
anticipated  residue  levels  and  actual 
percent  crop-treated,  the  MOEs  would 
be  even  larger.  Therefore,  this 
assessment  should  be  viewed  as 
conservative. 

ii.  Chronic  exposure  and  risk.  As 
mentioned  above,  wild  rice  is  not  a 
commodity  that  is  uniquely  identified 
in  the  Agency's  current  food 
consumption  data  system.  However, 
EPA  has  estimated  that  the  incremental 
chronic  dietary  risk  fit)m  this  Section  18 
use  of  2,4-D  on  wild  rice  adds  less  than 
1  percent  to  the  RfD  values  for  this 
chemical.  For  the  purpose  of  assessing 
potential  chronic  dietary  exposure  bom 
2,4-D,  EPA  assumed  Anticipated 
Residue  Contributions  (ARCs)  for  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children,  from  the 
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existing  uses  of  2,4-D.  The  RfD  values 
range  from  58%  for  non-nursing  infants 
less  than  1  year  old  to  31%  for  the  U.S. 
population  (48  states). 

2.  From  drinking  water.  In  examining 
aggregate  exposure,  FQPA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residues  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 
Agency  looks  at  include  drinking  water 
(whether  from  ground  or  surface  water), 
and  exposiue  through  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses).  Based  on  data 
available  to  EPA,  2,4-D  is  soluble  in 
water.  The  average  field  half-life  is  10 
days.  The  chemical  is  potentially 
mobile,  but  rapid  degradation  in  soil 
and  removal  by  plant  uptake  minimizes 
leaching.  A  Maximum  Contaminant 
Level  (MCL)  of  0.07  mg/L  has  been 
established.  In  addition,  the  following 
Health  Advisories  (HAs)  have  been 
established:  for  a  10-kg  child,  a  range  of 
1  mg/L  from  1-day  exposure  to  0.1  mg/ 
L  for  longer-term  exposxire  up  to  7  years; 
for  a  70  kg  adult,  a  range  of  0.4  mg/L 
for  longer-term  exposure  to  0.07  mg/L 
for  lifetime  exposure. 

i.  Acute  exposure  and  risk.  EPA 
developed  acute  exposure  levels  for 
adults  and  children  assuming  the  high 
end  residue  value  of  57.1  micrograms/ 
L  in  drinking  water.  Adult  exposure  was 
calculated  to  be  1.6  x  10-^  mg/kg/day. 
Child  exposure  was  calculated  to  be  5.7 
X  10-^  mg/kg/day.  The  child  exposure 
calculations  assumed  a  body  weight  of 
10  kg  and  all  the  drinking  water 
consumed  in  the  United  States  was 
assiuned  to  contain  the  high  end  level 
of  residues  (57  micrograms/L).  The 
assessment  is  quite  conservative  since 
only  just  over  2%  of  all  wells  monitored 
from  1979-1991  contained  detectable 
residues  of  2,4-D.  The  adult  calculations 
assumed  a  body  weight  of  70  kg  and  the 
high  end  of  residue  (57  micrograms/L). 
The  acute  NOEL  for  2,4-D  is  67  mg/kg/ 
day.  The  acute  MOE  is  thus  calculated 
to  be  42,000  for  adults  and  12,000  for 
children. 

ii.  Chronic  exposure  and  risk.  The  RfD 
for  2,4-D  is  0.01  mg/kg/day.  Thus,  the 
levels  of  adult  and  child  exposure 
correspond  to  a  chronic  dietary  (water 
only)  exposiu^  of  16%  of  the  RfD  for 
adults  and  57%  of  the  RfD  for  children. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  figiue  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 


a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  eire  all  below  the  level  that 
would  cause  2,4-D  to  exceed  the  RfD  if 
the  tolerance  being  considered  in  this 
dociunent  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposures  associated  with  2,4- 
D  in  water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

3.  From  non-dietary  exposure.  2,4-D  is 
currently  registered  for  use  on  the 
following  residential  non-food  sites: 
ornamental  turi,  lawns,  and  grasses,  golf 
course  turf,  recreational  areas,  and 
several  other  indoor  and  outdoor  uses. 
This  herbicide  is  widely  used.  By 
volume,  2,4-D  is  among  the  top 
pesticides  used  in  non-agricultural 
settings.  EPA  does  not  have  data  on 
hand  upon  which  to  base  calculation  of 
non-dietary  exposure  of  2,4-D  for 
purposes  of  inclusion  in  an  aggregate 
risk  assessment.  However,  there  are 
several  characteristics  of  2,4-D  which 
suggest  the  chemical  presents  a  low  risk 
from  non-dietary,  non-occupational 
exposure,  particularly  the  chemical's 
high  acute  toxicity  NOEL,  the  short  half 
lifiB  in  soil,  low  dermal  penetration  and 
high  acute  dietary  MOE.  Fiulher,  EPA 
has  concluded  that  for  the  purposes  of 
short-  and  intermediate-term  risk,  the 
inhalation  route  was  of  no  health 
concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
iniormation"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of 
toxicity.  "The  Agency  believes  that 
"available  information"  in  this  context 
might  include  not  only  toxicity, 
chemistry,  and  exposiire  data,  but  also 
scientific  policies  and  methodologies  for 
understanding  common  mechanisms  of 


toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tiun  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  t>egun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particiilar 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  conunon  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechamism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether  2,4- 
D  has  a  conmion  mechanism  of  toxicity 
with  other  substances  or  how  to  include 
this  pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  2,4-D  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that  2,4- 
D  has  a  common  mechanism  of  toxicity 
with  other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  EPA  calculates  acute 
aggregate  risks  by  taking  into  accoimt 
MOEs  frt}m  food  and  MOEs  from  water. 
As  described  above  in  this  document, 


for  the  subgroup  U.S.  population  the 
MOE  for  food  is  223,  the  MOE  for  water 
is  42,000.  Taken  together,  the  aggregate 
MOE  is  222.  This  figure  does  not  exceed 
the  Agency's  level  of  concern  for  acute 
dietary  exposure. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  2,4-D  from  food  and  water 
will  utilize  47%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  infents  and  children.  See 
below  for  a  discussion  of  the  analysis  of 
the  risks  for  that  subgroup.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  Rfl)  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  2,4-D  in  drinking  water 
and  from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  die 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  2,4-D 
residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children,  i.  In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  2,4-D,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  fit)m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are   • 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans.  EPA  believes  that  reliable  data 
support  using  the  standard  100-fold 
safety  factor  (usually  100  for  combined 
inter-  and  intra-species  variability))  and 
not  the  additional  tenfold  safety  factor 


when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infents  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  saiety  fector. 

ii.  Developmental  toxicity  studies.  In 
the  rat  developmental  toxicity  analysis, 
the  maternal  NOEL  was  greater  than  75 
mg/kg/day  at  the  highest  dose  tested 
(HDT).  The  developmental  (fetal)  NOEL 
was  25  mg/kg/day,  based  on  delayed 
ossification  at  the  developmental  LOEL 
of  75  mg/kg/day.  hi  the  rabbit 
developmental  toxicity  study,  the 
matenud  NOEL  was  30  mg/kg/day, 
bas^d  on  ataxia,  decreased  motor 
activity,  cold  extremities,  and  decreased 
body  weight  gain  at  the  LOEL  of  90  mg/ 
kg/day.  The  developmental  (fetal)  NOEL 
was  90  mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  parental  (systemic)  NOEL  of 
5  mg/kg/day  was  based  on  degenerative 
effects  in  the  kidneys  of  males  and 
decreased  body  weight  gain  in  females 
at  the  LOEL  of  20  mg/kg/day.  The 
reproductive  (pup)  NOEL  was  5  mg/kg/ 
day,  based  on  decreased  pup  weight  at 
the  LEL  of  20  mg/kg/day.  The 
reproductive  effects  occiured  in  the 
presence  of  parental  toxicity. 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre  and  post-natal  toxicology  data  base 
for  2,4-D  is  complete  with  respect  to 
current  data  requirements.  In  the 
developmental  toxicity  study  in  rats, 
evidence  of  toxicity  occurred  in 
developing  fetuses  (NOEL  of  25  mg/kg/ 
day)  in  the  absence  of  maternal  toxicity. 
This  finding  suggests  that  extra  pre- 
natal sensitivity  may  be  present  in  rat 
fetuses  exposed  to  2,4-D  in  the  absence 
of  maternal  toxicity.  However,  the 
results  from  the  developmental  toxicity 
study  in  rabbits  demonstrate  that 
maternal  toxicity  occurred  (NOEL  of  30 
mg/kg/day)  in  the  absence  of 
developmental  toxicity  (NOEL  of  90  mg/ 
kg/day),  thus  suggesting  no  extra  pre- 
natal sensitivity.  Since  the 
developmental  NOELs  for  rats  (25-fold) 
and  rabbits  (90-fold)  are  greater  than  the 
RfD  NOEL  of  1  mg/kg/day  from  Uie  1- 
year  oral  toxicity  study  in  dogs,  an 
additional  uncertainty  factor  to  protect 
infents  and  children  is  not  warranted. 

V.  Conclusion.  Based  on  the 
reproductive  toxicity  study  in  rats 
discussed  above,  there  does  not  appear 
to  be  an  increased  sensitivity  for  pre- 
and  post-natal  effects.  Based  on  these 
findings,  EPA  concludes  that  reliable 
data  support  use  of  the  standard  100- 
fold  margin  of  exposure/uncertainty 
fector  and  that  an  additional  margin/ 


factor  is  not  needed  for  2,4-D  to  protect 
the  safety  of  infants  and  children. 

2.  Acute  risk.  EPA  has  determined 
aggregate  MOE  calculations  which 
incorporate  exposure  to  2,4-D  from  food 
and  water.  The  aggregate  MOEs  for  2,4- 
D  are:  111  for  infants  less  than  a  year 
old,  147  for  children  1-6  years  old.  and 
556  for  females  13  and  older.  These 
MOEs  do  not  exceed  EPA's  level  of 
concern.  Further,  they  were  prepared 
using  conservative  risk  estimates;  data 
refinement  would  result  in  lower  acute 
aggregate  exposure  estimates.  Therefore. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  frtim  aggregate 
exposure  to  2,4-D  residues. 

3.  Chronic  risk.  Using  the 
conservative  expostue  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  2,4-D  from 
food  and  water  vrill  utilize  87%  of  the 
RfD  for  ntusing  infents,  115%  for  non- 
nursing  infents,  114%  for  children  1-6 
years  old,  and  100%  for  children  7-12 
years  old.  EPA  notes  that  the  food 
exposure  estimate  is  partially  refined 
while  the  water  estimate  is  quite 
conservative.  Fiuther  refinement  using 
additional  anticipated  residue  values  in 
crops  and  percent  crop-traated 
information,  and  well  water  monitoring 
data  would  result  in  lower  chronic 
dietary  (food)  and  chronic  dietary 
(water)  exposure  estimates,  thus 
reducing  die  aggregate  risk  estimate. 
Given  these  factors,  along  with  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  rasidt  to  infants  and  children  from 
aggregate  chronic  exposure  to  2,4-D 
residues. 

V.  Odwr  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  of  2,4-D  is 
adequately  understood.  The  regulable 
residue  is  2,4-D  per  se,  as  established  in 
40  CFR  180.142.  No  livestock  feed 
issues  are  raised  by  this  action. 

B.  Analytical  Enforcement  Methodology 

EN-CAS  Method  ENC-2/93  is 
available  to  enforce  this  time-limited 
tolerance  on  wild  rice. 

C  Magnitude  of  Residues 

Adequate  residue  data  are  available  to 
support  a  time-limited  tolerance  for 
residues  of  2,4-D  in/on  wild  rice  at  0.1 
ppm.  Wild  rice  hulls,  obtained  from 
processing,  have  no  recognized  food  or 
feed  use.  Secondary  residues  are  not 
expected  in  meat,  milk,  poultry,  or  eggs 
from  this  use  since  no  feied  items  are 
associated  with  wild  rice.  Further,  the 
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label  restricts  against  use  of  treated 
water  to  irrigate  other  crops  or  to  water 
livestock. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximMm  residue  limits 
(MRLs)  for  use  of  2,4-D  on  wild  rice. 
Therefore,  international  harmonization 
is  not  an  issue  for  this  commodity. 
There  is  a  Codex  MRL  of  0.05  ppm  for 
2,4-D  on  rice,  a  Mexican  MRL  of  0.1 
ppm  for  2,4-D  on  rice;  and  a  Canadian 
MRL  of  0.1  ppm  for  2.4-D  on  cereal 
grains. 

VI.  Conclusion 

Therefore,  the  time  limited  tolerance 
is  established  for  residues  of  2,4- 
dichlorophenoxyacetic  acid  in  wild  rice 
at  0.1  ppm.  Since  the  FQPA  has 
eliminated  the  distinctions  between 
processed  food,  feed,  and  raw 
agricultural  commodities,  the  tolerance 
in  §  186.1450  is  being  renumbered  and 
transfered  to  §  180.142(a)(12).  Therefore. 
§  186.1450  is  being  removed. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFEXZA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing  ' 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  4, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 


by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OFP-3005361  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocketOepanisil.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 


official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX .  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408(d).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
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Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Animal 
feeds.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated:  August  25. 1997. 

Junes  Jones, 

Acting  Director,  Begistration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180  - 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.142  is  amended  as 
follows: 

i.  By  adding  a  heading  to  paragraph 
(a),  by  redesignating  paragraphs  (a)(1) 
and  (a)(2)  as  paragraphs  (a)(l){i)  and 
(a)(l)(ii),  respectively,  by  designating 
the  introductory  text  of  paragraph  (a)  as 
paragraph  (a)(1),  and  by  adding  new 
paragraph  (a)(12). 

ii.  By  redesignating  the  introductory 
text  of  paragraph  (b)  as  the  introductory 
text  of  paragraph  (a)(2),  and  paraigraphs 
(b)(1),  (b)(l)(i),  (b)(l)(ii),  and  (b)(2)  as 
paragraphs  (a)(2)(i),  (a)(2)(i)(A), 
(a)(2)(i)(B),  and  (a)(2)(ii),  respectively. 

iii.  By  redesignating  paragraphs  (c) 
through  (k)  as  paragraphs  (a)(3)  through 
(a)(ll),  respectively. 

iv.  By  adding  a  new  paragraph  (b). 

V.  By  adding  and  reserving  paragraphs 
(c)  and  (d)  with  headings. 


f  180.142    2,4-0;  tolerances  for  residues. 

(a)  General.  * 

(12)  The  following  tolerances  are 
established  for  residues  of  2,4-D  (2,4- 
dichloro-phenoxyacetic  acid)  in  the 
following  processed  feeds.  Such 
residues  may  be  present  therein  only  as 
a  result  of  application  to  the  growing 
crop  of  the  herbicides  identified  in  diis 
section: 

(i)  5  parts  per  milUon  in  sugarcane 
bagasse  and  sugarcane  molasses. 

(ii)  2  parts  per  million  in  the  milled 
fractions  derived  from  barley,  oats,  rye, 
and  wheat  to  be  ingested  as  animal  feed 
or  converted  into  animal  feed. 

(b)  Section  18  emergency  exemptions. 
A  time-limited  tolerance  is  established 
for  2,4-dichlorophenoxyacetic  acid  (2,4- 
D)  in  or  on  wild  rice  in  connection  with 
use  of  the  pesticide  under  a  section  18 
emergency  exemption  granted  by  EPA. 
The  tolerance  will  expire  on  the  dates 
specified  in  the  following  table. 


Commodity 

Parts  per  million 

Expiration/Revocation  Date 

Wild  rice 

0.1  ppm 

August  31.  1998 

'—tt- 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 
Authority:  21  U.S.C  342,  348,  and  701. 


f  186.1460    [Removed] 

b.  Section  186.1450  is  removed. 
[FR  Doc.  97-23684  Filed  9-4-97;  8:45  am) 

BtUMOOOOE 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doctcet  No.  86-6;  Notice  12] 

RIN  2127-AQ06 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Bralce  Systems; 
Passenger  Car  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  docimient  amends 
Federal  Motor  Vehicle  Safety  Standards 


Nos.  105  Hydraulic  Brake  Systems  and 
135  Passenger  Car  Brake  Systems  to 
accommodate  the  brake  systems  on 
electric  vehicles.  The  amendments 
address  unique  characteristics  of  brake 
systems  on  electric  vehicles,  such  as 
regenerative  braking,  and  are  intended 
to  assure  safe  performance  for  those 
brake  systems.  The  amendments  of 
Standard  No.  105  apply  to  electric 
trucks,  buses,  and  multipurpose 
passenger  vehicles.  They  also  apply  to 
electric  passenger  cars  that  have  not 
availed  themselves  of  the  option  of 
conforming  to  Standard  No.  135,  which 
is  mandatory  for  all  passenger  cars 
manufactured  on  and  after  September  1, 
2000.  The  amendments  to  Standard  No. 
135  complement  those  made  to 
Standard  No.  105. 

DATES:  The  amendments  to  both 
standards  are  effective  October  20, 1997. 
Compliance  with  Standard  No.  105  is 
mandatory  as  of  September  1, 1998. 

Compliance  with  Standard  No.  135  is 
mandatory  as  of  September  1,  2000,  the 
effective  date  of  Standard  No.  135. 
Petitions  for  reconsideration  of  the  final 
rule  must  be  submitted  not  later  than 
October  20, 1997. 

ADDRESS:  Petitions  for  reconsideration 
should  be  addressed  to  Docket  85-6; 
Notice  12,  and  submitted  to  Docket 
Room,  NHTSA,  Room  5108,  400 
Seventh  St.  SW,  Washington,  DC  20590. 


FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Daniel,  Vehicle  Dynamics 
Division,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (Phone:  202-366- 
4921). 

SUPPLBHENTARY  INFORMATION: 

Table  of  Contents 

1.  Background 

2.  Issues  relating  to  Definitions 

3.  Partial  failure  (Standard  No.  105) 

4.  Issues  relating  to  RBS: 

A.  RBS  as  part  of  the  service  brake  system 

B.  RBS  braldng  effects 
C  ABS  control  over  RBS 

5.  Issues  relating  to  warning  indicators: 

A.  Red  "BRAKE"  lamp  as  signal  of  RBS 
failure 

B.  Common  ABS/RBS  malfunction  warning 
indicator 

6.  Issues  related  to  compliance  testing: 

A.  Procedure  for  determining  battery  state 
of  charge 

B.  Procedure  tor  charging  batteries  during 
burnish 

Q  Procedure  for  recharging  batteries 

D.  Testing  in  gear  as  opposed  to  testing  in 
neutral 

E.  Testing  at  low  state  of  charge 

7.  Issues  relating  to  test  conditions: 

A.  Initial  brake  temperature  (IBT) 

B.  Static  parking  brake  test 

C.  Stops  with  engine  ofF  (Standard  No.  135) 

8.  International  harmonization 
Effective  dates 

Regulatory  analyses: 
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Executive  Order  12886  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  ProcedurM 
Regulatory  Flexibility  Act 
Executive  Order  12612  (Federalism) 
National  Environmental  Policy  Act 
Executive  Order  12778  (Civil  Justice 
Reform) 

1.  Background 

On  January  15, 1993.  hfflTSA 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM) 
concerning  brake  system  performance  of 
electric  vehicles  (EVs)  (Docket  No.  85- 
6;  Notice  7,  58  PR  4649J.  Notice  7 
proposed  amendments  to  Standard  No. 
105,  Hydraulic  Brake  Systems  and 
revised  portions  of  a  proposed  Standard 
No.  135,  Passenger  Car  Brake  Systems. 
Standard  No.  135  was  issued  as  a  final 
rule  (Notice  8.  60  FR  6411 J  on  February 
2, 1995,  with  an  effective  date  of  March 
6, 1995.  Passenger  cars,  including  EVs, 
may  comply  with  either  Standard  No. 
105  or  Standard  No.  135.  imtil 
September  1.  2000,  after  which 
Standard  No.  135  will  become  the  sole 
Federal  motor  vehicle  safety  standard 
for  passenger  car  brakes.  Standard  No. 
105,  as  amended  in  this  notice,  will 
continue  to  apply  to  electricalfy- 
powered  midtipurpose  vehicles,  trucks, 
and  Inises  after  September  1 ,  2000, 
although  NHTSA  has  proposed  (Notice 
11 J  that  Standard  No.  135  be  amended 
to  apply,  effective  September  1,  2002,  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  GVWR  of 
10,000  pounds  or  less  (61  FR  19602). 

On  September  26,  1995,  the  agency 
published  a  Further  Supplemental 
Notice  of  Proposed  Rulemaking 
(FSNPRM),  Notice  10  (60  FR  49544). 
Notice  10  refined  Notice  7's  proposed 
amendments  to  Standard  Nos.  105, 
Hydraulic  Brake  Systems,  and  No.  135, 
Passenger  Car  Brake  Systems.  For  a 
detailed  history  of  the  development  of 
Federal  braking  standards  for  EVs,  the 
reader  may  consult  Notice  7  and  Notice 
10. 

Seven  commenters,  all  motor  vehicle 
manu&cturers,  responded  to  Notice  10. 
They  were  Toyota  Motor  Corporation, 
General  Motors  Corporation  (CM), 
Chrysler  Corporation,  Ford  Motor 
Company,  Nissaq^ North  America,  Hydro 
Quebec  (HQ).  and  Honda.  All  supported 
the  agency's  rulemaking  for  EV  brake 
systems.  Notice  10  solicited  specific 
comment  on  two  general  questions:  (1) 
Whether  2  miles  is  sufficient  distance 
for  an  EV  to  attain  its  maximum  speed 
for  compliance  test  purposes,  and  (2) 
whether  any  EV  manufacturer  plans  to 
equip  its  vehicles  with  a  braking  system 
that  includes  a  regenerative  braking 
system  (RBS)  that  does  not  include  an 
anti-lock  braking  system  (AfiS).  All 


seven  commenters  indicated  that  2 
miles  was  sufficient  for  an  EV  to  obtain 
maximum  speed  under  most  conditions. 
None  of  the  commenters  indicated  that 
they  planned  to  produce  EV  brake 
systems  that  included  RBS  but  excluded 
ABS. 

The  following  were  the  specific  issues 
raised  by  conunents  to  Notice  10. 


2.  bmas  Relating  to  Definitions 

Notice  10  proposed  revising  the 
existing  definitions  of  "Backup  system" 
and  "Split  service  brake  system ',  and 
adding  definitions  for  "Electric  vehicle 
or  EV",  and  "Regenerative  braking 
system  or  RBS."  These  would  apply  to 
both  Standards  Nos.  105  and  135.  With 
the  minor  addition  noted  below  for  RBS, 
the  four  definitions  have  been  adopted 
as  proposed. 

m  addition.  Notice  10  proposed  a 
definition  of  "Maximum  speed  or 
Vmax"  for  Standard  No.  135.  Standard 
No.  135  now  contains  a  definition  of  the 
term,  thus,  this  Notice  only  adds 
language  to  the  definition  that  is 
appropriate  for  EVs.  With  reference  to 
RBS,  HQ  suggested  that  the  term 
"dynamic  braking"  be  adopted  for 
purposes  of  Standards  Nos.  105  and 
135.  Dynamic  braking  includes  vehicle 
retardation  that  results  from  dissipation 
of  electrical  energy  when  the  battery(s) 
is  at  a  high  state  of  charge  as  well  as  the 
retardation  that  occurs  during  battery 
recharging  when  the  battery(s)  state  of 
charge  is  low.  HQ  suggested  that  the 
RBS  definition  proposed  in  Notice  10  be 
modified  to  include  reference  to  the 
dissipation  of  the  energy  generated  by 
the  propulsion  motors.  The  proposed 
definition  stated  that  the  energy 
produced  by  the  propulsion  motors  in 
the  regenerative  mode  is  returned  to  the 
battery(s).  Dissipation  of  the  electrical 
energy  developed  through  the  RBS 
could  develop  braking  forces  that  are 
not  dependent  on  the  state-of-charge  of 
the  batteries,  according  to  HQ. 

NHTSA  agrees  with  HQ's 
observations  that  dissipation  of  the- 
energy  produced  by  RBS  while  the 
propulsion  motoKs)  are  in  the 
regenerative  mode  was  not  addressed  in 
the  proposed  RBS  definition.  Since  RBS 
control  systems  with  the  capability  of 
dissipating  energy  generated  by  the  RBS 
are  under  development,  the  agency 
believes  that  the  definition  of  RBS . 
should  include  a  reference  to  this 
capability.  Thus,  NHTSA  is  amending 
the  definition  proposed  in  Notice  10  for 
regenerative  braking  system  (RBS)  in 
Standards  Nos.  105  and  135  to  state  that 
it  "*  *  *  means  a  system  for  recovering 
or  dissipating  kinetic  energy.  *  *  *" 
However,  the  agency  does  not  believe  a 
definition  for  "dynamic  braking"  should 


be  added  to  the  braking  standards.  HQ 
did  not  indicate  how  it  would  be  placed 
at  a  disadvantage  without  the  new 
definition.  The  definition  for  dynamic 
braking  recommended  by  HQ  involves  a 
combination  of  the  energy  dissipated 
and  stored  by  the  RBS  control  system. 
The  agency  feels  that  inclusion  of  the 
energy  dissipation  feature  in  the 
definition  for  RBS  is  sufficient  to 
address  HQ's  comment. 

Nissan  commented  on  the  lack  of 
definition  of  electrically-actuated 
service  brakes",  and  asked  that  the 
agency  adopt  one  to  specify  electrically- 
actuated  service  brake  system 
components.  Toyota  recommended  that 
the  agency  define  the  term  as  "a  braking 
system  which  converts  the  electric 
energy  of  the  battery  directly  to  the 
braking  force."  In  its  view,  it  is 
necessary  to  distinguish  systems  whose 
main  braking  power  is  electrical  from 
those  systems  in  which  electric  energy 
is  used  to  operate  power  assist  units 
such  as  vacuum  and  hydraulic  pumps. 
Electrically-opwrated  power  assist  units 
should  not  be  considered  electrically- 
act\iated  service  brakes.  Honda  also 
asked  for  a  clarification  of  the  term. 

Notice  10  uses  the  term  "electrically- 
actuated  service  brakes"  several  times  in 
the  pros{>ective  regulatory  text  for 
Standards  Nos.  105  and  135,  and.  as  the 
commenters  noted,  without  proposing  a 
definition  for  it.  One  example  of  use  of 
the  term  is  in  proposed  paragraphs 
S5.1.3.5  and  S7.11.3  of  Standards  Nos. 
105  and  135  respectively,  called  Electric 
brakes,  which  specify  partial  failure 
performance  requirements  for  vehicles 
with  any  single  failure  in  the 
electrically-actuated  service  brakes. 

NHTSA  believes  that  Notice  10 
contained  an  adequate  explanation  of 
electrically-actuated  service  brakes, 
brake  power  assist  imits,  and  electric  or 
electronic  transmission  or  service  brake 
control.  Electrically-driven  brake  power 
assist  units,  such  as  hydraulic  pumps  or 
vacuum  motors  that  serve  to  reduce  the 
driver-applied  brake  control  force,  are 
not  electrically-actuated  service  brake 
components.  Neither  are  systems  in 
which  the  brake  control  signal  is 
transmitted  electrically  or  electronically 
from  the  brake  control  to  the  foundation 
brake  (commonly  known  as  electronic 
braking  systems).  The  definition  of 
"electrically-actuated  service  brakes" 
will  read:  "Electrically-actuated  service 
brakes  means  service  brakes  that  utilize 
electrical  energy  to  actuate  the 
foundation  brakes." 

HQ  requested  that  the  definition  of 
"antilock  brake  system"  (ABS)  in 
Standards  No.  105  and  135  be  modified 
to  indicate  that  ABS  is  a  capability  of 
the  service  brake  system.  ABS  is  defined 
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in  the  standards  as  part  of  the  service 
brake  system  rather  than  a  capability  of 
the  service  brake  system.  HQ  also 
suggested  that  the  definition  of  "ABS" 
be  changed  by  substituting  the  term 
"braking"  for  "brake  actuating"  because 
the  latter  implies  the  actuation  of  a 
foimdation  brake.  According  to  HQ,  the 
term  "braking"  would  apply  to  any  type 
of  braking  force  modulation  including 
braking  forces  generated  by  vehicle 
components  other  than  the  foundation 
brakes. 

The  agency  does  not  concur  with 
these  suggested  modifications  to  the 
definition  for  "ABS".  It  believes  that  the 
braking  forces  developed  by  an  electric 
motor(8)  in  an  EV  are  covered 
adequately  in  the  definition  of 
"regenerative  braking  system."  Also, 
most  conventional  braking  systems  need 
to  have  specific  hardware  added  to 
accomplish  the  ABS  function.  The 
agency  has  concluded  that  the  current 
definition  of  RBS  adequately  addresses 
the  braking  system  design  features 
descril)ed  by  HQ. 

3.  Partial  Faihue  (Standard  No.  105) 

Notice  10  proposed  adding  partial 
failure  provisions  to  Standard  No.  105 
in  a  new  paragr^h  S5. 1.2.3.,  that  a 
vehicle  "shall  be  capable  of  stopping 
from  60  mph  within  the  corresponding 
distance  specified  in  Column  IV  of 
Table  II  when  there  is  a  single  failure  in 
an  electric  brake  circuit,  and  with  all 
other  systems  intact."  This  %vas 
supported  and  has  been  adopted. 

In  addition,  new  wording  was 
proposed  under  the  partial  Cailure 
requirements  to  address  failures  of  an 
RBS  that  is  part  of  the  service  brake 
system,  since  the  RBS  is  not  a  separate 
"circuit"  of  the  service  brake  system. 
This,  too,  was  supported  and  has  been 
adopted. 


Relating  to  RBS 

A.  RBS  as  Part  of  the  Service  Brake 
System 

Notice  10  proposed  that  RBS  would 
be  "considered  to  be  part  of  the  service 
brake  system  if  it  is  automatically 
activated  by  an  application  of  the 
service  brake  control,  if  there  is  no 
means  provided  for  the  driver  to 
disconnect  or  otherwise  deactivate  it, 
and  if  the  vehicle  has  no  'neutral' 
transmission  position." 

CM  indicated  that  the  existence  of  a 
neutral  transmission  position  should 
not  exclude  RBS  from  being  considered 
part  of  the  service  brake  system, 
according  to  CM,  because  a  neutral 
transmission  position  need  not  have  any 
effect  on  the  operation  of  an  RBS.  The 
ability  of  the  cbiver  to  disengage  the 


RBS  should  be  the  only  factor  that 
precludes  an  RBS  from  being  considered 
part  of  the  service  brake  system. 

Toyota  commented  that  to  its 
knowledge,  almost  all  EVs  vtrith  RBS 
have  a  neutral  transmission  position, 
and  that  the  "no  neutral  transmission 
position"  criterion  should  be  deleted 
from  conditions  required  for  an  RBS  to 
be  considered  part  of  the  service  brake 
system. 

Honda  believed  that  the  conditions 
luider  which  RBS  is  considered  part  of 
the  service  brake  system  should  be 
modified  to  indicate  that  the  vehicle 
transmission  may  have  no  electrical  or 
mechanical  neutral  position.  Honda  is 
concerned  that  RBS  may  be  designed 
such  that  any  torque  from  it  is  canceled 
when  the  shift  lever  is  placed  in  neutral, 
even  though  there  is  no  mechanical 
disconnection  between  the  drive  train 
and  the  motor. 

NHTSA  agrees  with  GM  and  Toyota 
that  the  lack  of  a  neutral  transmission 
position  need  not  be  a  condition  for 
inclusion  of  RBS  in  the  service  brake 
system,  and  is  deleting  it  from  the  final 
rule.  A  neutral  transmission  position 
need  not  have  an  effect  on  RBS  because 
the  neutral  position  does  not  require 
that  the  drive  line  be  mechanically 
disconnected  from  the  propulsion 
motor(s),  as  indicated  by  Honda. 

Honda  requested  that  a  distinction  be 
made  between  a  neutral  position  that 
includes  mechanical  discoimection 
between  the  propulsion  battery(8)  and 
the  drive  line  and  one  that  does  not 
NHTSA  does  not  believe  that  a 
definition  for  "neutral",  as  requested  by 
Honda,  is  needed.  However,  Notice  10 
proposed  that  including  RBS  in  the 
service  brake  system  requires  that  the 
selected  position  of  the  vehicle's 
transmission  have  no  effect  on  the  RBS 
fimction. 

NHTSA  believes  that  RBS  should 
operate  in  the  same  manner  and  under 
the  same  conditions  as  the  service  brake 
system  if  it  is  to  be  included  as  part  of 
the  service  brake  system.  For  example, 
the  service  brake  system  is  controlled  by 
the  service  brake  control  only.  If  RBS  is 
to  be  included  in  the  service  brake 
system,  it  should  also  be  controlled  by 
the  service  brake  control  only. 
Similarly,  the  service  brake  system  is 
operational  in  all  transmission  positions 
(gears)  and  RBS  should  also  be 
operational  in  all  transmission  gears, 
including  neutral,  if  it  is  to  be 
considered  part  of  the  service  brake 
system. 

In  view  of  the  comments  to  Notice  10, 
NHTSA  is  modifying  the  conditions 
luider  which  RBS  is  considered  part  of 
the  service  brake  system.  Accordingly, 
the  final  rule  amending  Standards  No. 


105  (S6.2.4(a))  and  No.  135  (S5.1.3(a)) 
states  that  "the  RBS  is  considered  part 
of  the  service  brake  system  if  it  is 
automatically  activated  by  an 
application  of  the  service  brake  control, 
if  there  is  no  means  provided  for  the 
driver  to  disconnect  or  otherwise 
deactivate  it,  and  it  is  activated  in  all 
transmission  positions,  including 
neutral." 

B.  RBS  Braking  Effects 

Nissan  believes  the  retardation 
capacity  of  some  electric  propulsion 
motors)  is  insufficient  to  be 
characterized  as  braking.  Nissan 
requests  that  only  RBS  that  demonstrate 
braking  effects  greater  than  the 
transmission  braking  effects  required  in 
Standard  No.  102.  Transmission  shift 
lever  sequence,  starter  interlock,  and 
transmission  braking  effect,  be 
considered  in  Standards  Nos.  105  and 
135. 

NHTSA  does  not  believe  RBS  systems 
should  be  required  to  have  at  least  a  two 
speed  transmission,  as  would  be 
required  if  the  transmission  braking 
effects  provisions  of  Standard  No.  102 
were  added  to  the  braking  standards.  It 
b  practical  for  an  EV  to  perform  with  a 
single  gear  ratio  transmission.  The 
agency  believes  that  the  Nissan  request 
would  limit  EV  design  unnecessarily. 
Therefore,  it  is  taking  no  action  on  this 
request 

C.  ABS  Control  Over  RBS 

Proposed  Paragraphs  S5.5  of  Standard 
No.  105  and  SS.1.3  of  Standard  No.  135 
state  that"*  *  *  for  an  EV  that  is 
equipped  with  both  ABS  and  RBS  that 
is  part  of  the  service  brake  system,  the 
ABS  must  contiol  the  RBS". 

Chrysler  cautioned  that  EV 
technology  is  still  new  and 
manufacturers  need  more  design 
flexibility  in  diis  area,  and  argued  that 
it  is  inappropriate  for  the  agency  to 
require  that  RBS  be  controlled  by  ABS 
and  that  the  agency  should  specify 
performance  requirements. 

The  purpose  of  the  proposed 
requirement  is  to  assure  that  RBS  is  not 
operating  while  ABS  is  reducing  the 
braking  forces  in  the  foundation  brake 
system.  The  added  braking  torque  of  the 
RBS  under  this  condition  would  be 
coimter-productive  and  may  cause 
vehicle  instability.  NHTSA  believes  that 
the  requirement  is  necessary  for  RBS 
that  is  part  of  the  service  brake  system 
since  these  systems  cannot  be  controlled 
by  the  driver.  The  requirement  is 
adopted  as  proposed. 
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5.  Issues  Relating  to  Failure  Indicators 

A.  Red  "BRAKE"  Warning  Lamp  as 
Signal  of  RES  Failure 

Notice  10  proposed  new  paragraphs 
in  Standards  No.  105  (S5.3.1)  and  No. 
135  (S5.5.5)  which  would  require  that  a 
red  "brake"  indicator  lamp  be 
,   TUcii^inated  under  various  conditions 
/     including  the  three  following:  "(e)  For  a 
'      vehicle  with  electrically-actuated 
service  brakes,  failure  of  the  source  of 
power  to  the  brakes,  or  diminution  of 
the  state  of  charge  of  the  batteries  to  a 
level  less  than  that  specified  by  the 
manufacturer  for  the  purpose  of  warning 
a  driver  of  degraded  brake  performance, 
(f)  For  a  vehicle  with  electric 
transmission  of  the  service  brake  control 
signal,  failure  of  the  brake  control 
circuit,  and  (g)  For  an  EV  with  RBS  that 
is  part  of  the  service  brake  system, 
failure  of  the  RBS." 

GM  commented  that  failure  of  the 
RBS  in  all  known  EV  brake  systems  will 
not  cause  a  significant  reduction  in 
overall  braking  performance.  Therefore, 
failure  of  the  RBS  shoidd  not  residt  in 
the  illiunination  of  a  red  telltale  lamp 
since  red  telltales  are  used  to  indicate 
emergency  situations  in  which  the 
vehicle  needs  immediate  service.  An 
amber  driver  warning  display  such  as 
the  ABS  telltale  should  be  allowed  in 
the  standards  as  an  option  to  indicate  an 
RBS  failure  whether  or  not  RBS  is  part 
of  the  service  brake  system. 

According  to  Ford,  failure  of  RBS  will 
diminish  an  enhancement  of  the  braking 
system  but  will  not  result  in 
substantially  reduced  braking 
performance.  The  RBS  on-board  telltale 
need  not  be  red,  indicating  the  need  for 
immediate  service,  but  an  amber  lamp, 
such  as  the  ABS  warning  indicator, 
should  be  an  option. 

According  to  GM  and  Ford,  the 
foundation  brake  system  on  their  EV 
models  is  capable  of  meeting  all  braking 
performance  requirements  without 
contribution  from  the  RBS.  As  a  result, 
GM  and  Ford  believe  that  a  failure  of  the 
RBS  system  should  not  require  the 
illumination  of  a  red  "Brake"  indicator. 

Honda  believes  that  manufacturers 
should  be  allowed  to  use  an  amber 
indicator  lamp  instead  of  a  red  lamp 
when  a  failure  occurs  in  the  brake 
control  circuit  of  a  vehicle  with  electric 
transmission  of  the  service  brake  control 
signal  provided  that  the  total  braking 
force  is  not  impaired  by  the  failure.  It, 
too,  agrees  that,  in  the  event  of  RBS 
failure  or  fiailure  of  the  electrical 
circtiitry  that  controls  the  hydraulic 
brake  force,  all  braking  woidd  be  done 
by  the  hydraulic  system  with  no  loss  of 
performance.  -  . 


Honda  further  states  that  Standards 
Nos.  105  and  135  do  not  require 
illumination  of  a  red  brake  warning 
lamp  when  a  brake  power  unit,  power 
assist  unit,  or  an  ABS  failure  occurs. 

In  Notice  10,  the  agency  retained  the 
proposed  requirement  for  illxunination 
of  an  on-board.  red  "Brake"  lamp  to 
indicate  failure  of  these  systems.  Notice 
10  proposed  that  the  requirement  for  a 
red  brake  lamp  for  RBS  failures  be 
limited  to  cases  in  which  RBS  is  p>art  of 
the  service  brake  system.  This  was  a 
modification  of  Notice  7,  which 
required  that  failure  of  RBS  systems  that 
are  part  of  the  service  brake  system  and 
those  that  are  not,  be  indicated  by  a  red 
on-board  brake  lamp. 

The  arguments  made  by  commenters 
to  Notice  10  stating  that  braking 
performance  is  not  substantially 
diminished  by  a  failure  of  the  RBS  are 
convincing.  If  RBS  is  part  of  the  service 
brake  system,  it  is  active  at  all  times  and 
is  controlled  by  application  of  the 
service  brake  only.  The  contribution  of 
RBS  to  overall  vehicle  braking  may  be 
substantial  at  times  and  this 
contribution  is  dependent  on  many 
factors  including  the  state  of  charge  of 
the  propulsion  battery(s).  NHTSA  agrees 
with  the  commenters  that  a  failure  of 
RBS  will  not  affect  the  ability  of  the 
foundation  brakes  to  provide  adequate 
brake  performance  under  most 
conditions.  The  agency  also  agrees  with 
commenters  that  the  loss  of  the  RBS 
braking  contribution  will  not  result  in  a 
safety  hazard  in  an  emergency  stop 
situation.  The  agency  accepts  the 
request  by  GM,  Ford  and  Honda  to 
allow  an  optional  amber  (yellow)  lamp 
to  warn  drivers  of  a  failed  RBS  system. 
NHTSA  believes  that  illumination  of  the 
red  "brake"  warning  signal  would 
signify  the  need  for  immediate  remedial 
action  by  the  driver,  which  is  not 
warranted.  The  "service  soon"  message 
that  is  conveyed  by  an  amber  on-board 
telltale  is  sufficient  warning  in  the  case 
of  a  failed  RBS  system  that  is  part  of  the 
service  brake  system. 

NHTSA  has  not  granted  Honda's 
request  that  an  amber  lamp  be  allowed 
which  would  indicate  a  failure  in  the 
electric  brake  control  circuitry  of  a  brake 
system  in  which  the  brake  control  signal 
is  transmitted  electrically  from  the 
service  brake  control  to  the  foundation 
brakes  (paragraph  S5. 3. 1(f)  of  Standard 
No.  105,  and  paragraph  S5.5.1(f)  of 
Standard  No.  135).  The  final  rule  aUows 
the  option  of  illuminating  an  amber  on- 
board lamp  in  the  event  of  an  RBS 
failure  for  cases  in  which  the  RBS  is 
part  of  the  service  brake  system. 
However,  an  amber  indicator  lamp  will 
not  be  allowed  as  an  option  to  replace 
a  red  indicator  to  signal  failure  of  the 


control  circuit  for  vehicles  nvith  electric 
transmission  of  the  brake  control  signal. 
See  the  amended  text  in  the  discussion 
under  the  heading  that  follows.* 

B.  Common  ABS/RBS  Malfunction 
Indicator 

Ford  requests  that  the  option  be 
provided  to  group  the  RBS  and  ABS 
malfunction  modes  with  a  common 
warning  indicator  because  the  two 
systems  share  many  of  the  same 
software  and  hardware  components. 

NHTSA  agrees  that  a  common  ABS/ 
RBS  malfunction  warning  indicator 
should  be  allowed  for  cases  in  which 
the  RBS  is  part  of  the  service  brake 
system.  In  these  cases,  ABS  and  RBS  are 
required  to  communicate  (see  proposed 
paragraph  S5.5  of  Standard  No.  105)  and 
are  likely  to  share  many  components,  as 
indicated  by  Ford.  Accordingly, 
paragraph  S5.3.1(g)  of  Standard  No.  105. 
and  paragraph  S5.5.1(g)  of  Standard  No. 
135  are  adopted  to  require  an  indicator 
to  indicate  failure  of  the  RBS  and 
optional  illumination  under  other 
circumstances:  "(g)  For  an  EV  with  RBS 
that  is  part  of  the  service  brake  system, 
failure  of  the  RBS.  An  amber  lamp  may 
be  used  displaying  the  symbol  'RBS*. 
RBS  failure  in  a  system  that  is  part  of 
the  service  brake  system  may  also  be 
indicated  by  an  amber  lamp  that  also 
indicates  ABS  failure  and  displays  the 
symbol' ABS/RBS'". 

6.  laauea  Related  to  Compliance  Testing 

A.  Procedure  for  Determining  Battery 
State  of  Charge 

NHTSA  proposed  that  the  state  of 
charge  of  the  propulsion  batteries  be 
determined  in  accordance  with  SAE 
J227a  Electric  Vehicle  Test  Procedure, 
February  1976  (S6.2.1  of  FMVSS  No. 
105,  S6.3.11.1  of  Standard  No.  135), 
specifically  that  the  applicable  sections 
of  )227a  are  3.2.1  through  3.2.4.  3.3.1 
tiirough  3.3.2.2.  3.4.1  and  3.4.2.  4.2.1, 
5.2,  5.2.1,  and  5.3.  There  were  no 
comments  on  this  issue  and  the 
proposal  has  been  adopted. 

B.  Procedure  for  Recharging  Batteries 
During  Burnish 

The  burnish  procedures  (S7.4  of 
Standard  No.  105  and  S7.1  of  Standard 
No.  135)  result  in  a  maximum  distance 
between  each  of  the  burnish  stops  of 
1.24  miles.  The  continuous  acceleration 
and  deceleration  of  a  burnish  procedure 
could  result  in  fairly  extensive  battery 
depletion  after  approximately  40  stops. 
Therefore,  NHTSA  proposed  that  the 
propulsion  batteries  be  recharged  after 
each  increment  of  40  burnish  stops  until 
each  burnish  procedure  is  complete 
(S6.2.2  of  Standard  No.  105  and 
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S6.3.11.2  of  Standard  No.  135).  Charging 
at  a  more  frequent  interval  would  be 
permitted  if  the  vehicle  were  incapable 
of  achieving  the  initial  burnish  test 
speed  during  a  40-stop  sequence.  In 
addition,  the  manufacturer  would  be 
permitted  the  option  of  recharging  by 
external  means  or  by  substituting  other 
propulsion  batteries  at  95  per  cent  or 
greater  charge.  This  proposal  was 
supported  by  the  commenters,  and  is 
adopted  in  the  final  rule.  Notice  10  also 
proposed  that,  if  an  EV  has  a  manual 
control  for  setting  the  level  of 
regenerative  braking,  at  the  beginning  of 
each  burnish  procedure  the  control 
would  be  set  to  provide  maximum 
regenerative  braking  throughout  each 
burnish.  There  were  no  comments  on 
this  proposal,  and  it  is  adopted. 

In  GM's  view,  the  brake  burnishing 
procedures  proposed  for  S6.2.2  of 
Standard  No.  105  are  not  clear  with 
respect  to  the  propulsion  battery  state  of 
charge  at  the  beginning  of  the  tests.  GM 
recommended  that  the  final  rule  be 
consistent  with  the  burnish  procedures 
adopted  for  Standard  No.  135.  GM  is 
correct,  and  paragraph  S6.2.2  as  adopted 
specifies  that  the  state  of  charge  of  the 
propulsion  battery(s)  at  the  beginning  of 
each  burnish  procedure  is  not  less  than 
95  percent  of  full  charge.  This 
modification  is  also  consistent  with  the 
burnishing  requirements  and 
procedures  adopted  in  Standard  No. 
135. 

C.  Procedure  for  Charging  Batteries 

Notice  10  proposed  that  each  burnish 
procedure  and  each  braking  test 
procedure  be  initiated  with  the  EV's 
propulsion  batteries  at  a  state  of  charge 
of  not  less  than  95  percent.  Paragraphs 
S6.2.2  and  S6.2.3  of  Standard  No.  105 
and  paragraph  S6.3.11  of  Standard  No. 
135  read  in  part  as  follows:  "At  the 
beginning  of  each  performance  test  in 
the  test  sequaaee  (S7.3,  S7.5,  S7.7 
through  S7.:i,  and  S7.14  through  S7.19 
of  this  standard),  imless  otherwise 
specified,  an  EV's  propulsion  battery(s) 
are  at  a  state  or  charge  of  not  less  than 
95  percent  (the  batteries  may  be  charged 
by  external  means  or  replaced  by 
batteries  that  are  at  a  state  of  charge  of 
not  less  than  95  percent)". 

GM  commented  that  the  phrase  "or 
fully  charged  per  the  manufacturer's 
recommended  procedure"  should  be 
added  to  the  specifications  for  charging 
EV  batteries.  In  its  view,  adding  the 
phrase  will  avoid  potential  conflicts  and 
ambiguities  for  cases  in  which  the  EV 
charging  system  is  not  designed  to 
charge  the  battery(s)  to  95  percent  of 
capacity.  According  to  GM,  extreme 
high  and  low  states  of  charge  should  be 
avoided  to  maximize  battery  life 


expectancy.  GM  believes  the 
manufacturer's  recommended  procedure 
for  charging  batteries  may  be  especially 
important  for  hybrid  vehicles  with  on- 
board chargers  since  these  battery(s) 
may  be  designed  to  operate  in  a  narrow 
state  of  charge  range. 

Chrysler  stated  mat  all  its  EVs  are 
equipped  with  an  on-board  battery 
management  system  that  controls 
battery  charging,  discharging,  and 
overall  performance.  The  EV  brake 
testing  requirements  in  the  final  rule 
should  specify  that  the  manufacturer's 
recommended  energy  charging  and 
measuring  procedures  be  utilized,  if 
available. 

NHTSA  agrees  that  the  manufacturer's 
procedures  should  be  used  for  charging 
the  propulsion  batteries  for  performance 
tests  as  well  as  burnishing  if  such 
procedures  are  available. 

The  agency  is  changing  the 
amendments  proposed  in  Notice  10 
requiring  that  battery(s)  be  at  a  state  of 
charge  of  not  less  than  95  percent  at  the 
beginning  of  each  test  procedure.  The 
state  of  charge  requirement  is  being 
expanded  to  allow  the  battery(s)  to  be 
charged  in  accordance  with  procedures 
recommended  by  the  vehicle 
manufacturer.  If  a  battery  charging 
procedure  or  a  state  of  charge 
measurement  procedure  is  permanently 
attached  to  the  vehicle  or  published  in 
tfie  vehicle  operator's  manual,  the 
procedure  will  be  utilized  during  brake 
testing.  If  the  manufacturer  does  not 
provide  a  procedure  for  charging  the 
propulsion  battery(s),  the  procedure 
proposed  in  Notice  10  will  be  utilized. 
Therefore,  NHTSA  is  adopting 
paragraphs  S6.2.2  and  S6.2.3  of 
Standard  No.  105  and  paragraph  S6.3.11 
of  Standard  No.  135  to  read  in  pertinent 
part  as  follows:  "*   *  *  an  EV's 
propulsion  battery(s)  are  at  the 
maximimfi  state  of  charge  recommended 
by  the  manufacturer,  as  stated  in  the 
vehicle  operator's  manual  or  on  a  label 
that  is  permanenUy  attached  to  the 
vehicle,  or,  if  the  manufacturer  has 
made  no  recommendation,  at  a  state  of 
charge  of  not  less  than  95  percent.  If 
battery(s)  are  replaced  rather  than  re- 
charged, the  replacement  battery(s)  are 
charged  and  measured  for  state  of 
charge  in  accordance  with  these 
procedures." 

Chrysler  is  concerned  that  proposed 
paragraph  S6.2.3  of  Standard  No.  105 
does  not  allow  for  charging  during  the 
test  sequences  listed  and  that  EVs  may 
not  be  able  to  complete  the  tests  without 
recharging. 

Notice  10  did  not  propose  procedures 
for  re-charging  during  the  test  sequences 
because  NHTSA  did  not  believe  tiiat 
such  re-charging  would  be  necessary. 


However,  the  agency  now  realizes  that 
the  propulsion  battery(s)  may  be 
depleted  such  that  the  vehicle 
automatically  shuts-down,  reaches  a 
point  at  which  it  will  not  accelerate,  or 
the  low  state  of  charge  lamp  is 
illuminated  (Standard  No.  105. 
proposed  paragraph  S5.3.1).  If  any  of 
these  conditions  occur,  during  a  test 
sequence,  the  final  rule  permits  the 
vehicle  to  be  accelerated  to  brake  test 
speed  by  auxiliary  means  since  some 
tests  are  required  to  be  conducted 
within  a  time  limit  that  would  preclude 
re-charging  or  replacing  the  battery(s) 
with  one  that  is  fully  charged. 
Accordingly,  paragraph  S6.2.3  of 
Standard  No.  105  and  paragraph 
S6.3.11.3  of  Standard  No.  135,  as 
adopted,  clarify  this.  Each  states  that 
"*  *  *  No  further  charging  of  the 
propulsion  batteries  occurs  during  any 
of  the  performance  tests  in  the  test 
sequence  of  this  standard.  If  the 
propulsion  batteries  are  depleted  during 
a  test  sequence  such  that  the  vehicle 
reaches  automatic  shut-down,  will  not 
accelerate,  or  the  low  state  of  charge 
brake  warning  lamp  is  illuminated,  the 
vehicle  is  to  be  accelerated  to  brake  test 
speed  by  auxiliary  means  until  the  test 
sequence  is  completed." 

By  adopting  this  test  condition, 
NHTSA  intends  that  the  batteries  be 
essentially  at  full  charge  at  the 
beginning  of  each  test  sequence. 

D.  Testing  in  Gear  as  Opposed  to 
Testing  in  Neutral 

This  issue  involves  testing  EVs  in 
which  RBS  is  not  part  of  the  service 
brake  system.  For  such  vehicles.  Notice 
10  proposed  to  amend  Standards  Nos. 
105  (S6.2.4(b)}  and  No.  135,(56.3.13)  to 
state  that  "the  RBS  is  operational  and 
set  to  produce  the  maximum 
regenerative  braking  effect  during  the 
burnish  tests,  and  is  disabled  during  the 
test  procedures." 

GM  commented  that  the  requirement 
that  a  RBS  that  is  not  part  of  the  service 
brake  system  be  disabled  for  all  tests 
other  than  burnishing  tests  is  in  conflict 
with  other  test  procedures.  Some  of  the 
test  procedures  in  both  Standards  Nos. 
105  and  135  require  that  the  vehicle  be 
tested  with  the  transmission  in  gear.  If 
an  EV  has  a  RBS  that  is  not  part  of  the 
service  brake  system  and  the  RBS  is 
designed  to  operate  when  the 
transmission  is  in  gear,  the  RBS  would 
have  to  be  disconnected  for  the  in -gear 
test  procedures.  GM  recommends  that 
the  standards  state  that  the  RBS  need 
not  be  disabled  for  in-gear  braking  if  the 
RBS  can  be  disabled  only  through 
"tamjjering"  when  the  transmission  is 
in  gear.  GM  notes  that  the  number  of 
tests  affected  is  relatively  small  and  the 
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high  stale  of  charge  required  at  the 
beginning  of  these  tests  will  result  in  a 
low  level  of  regenerative  braking. 

Chrysler  remarked  that  when  internal 
combustion  engine  (ICE)  vehicles  are 
tested  in  gear,  they  take  advantage  of  the 
braking  effects  of  the  engine  and 
transmission.  Chrysler  believes  that  EVs 
should  be  allovyed  to  use  their  RBS  for 
in-gear  testing  since  it  is  analogous  to 
the  engine  and  transmission  braking 
effects  in  ICE  vehicles. 

In  Nissan's  opinion,  RBS  should  be 
allowed  to  be  operational  during  the  in- 
gear  brake  testing  procedures,  whether 
or  not  the  RBS  is  part  of  the  service 
brake  system. 

Toyota  believes  that  the  heating  snub 
test,  proposed  paragraph  S7.13  of 
Standard  No.  135,  should  be  conducted 
in  the  "in-gear"  mode,  to  be  consistent 
with  the  burnishing  tests  and  to 
conform  with  ICE  vehicle  testing. 

Finally,  Honda  commented  that,  since 
the  proposed  test  conditions  in  both 
standards  require  that  the  drive  line  be 
engaged  during  the  braking  procedures, 
the  "in  gear"  testing  specification 
should  be  changed  to  allow  the  option 
of  testing  in  neutral  for  vehicles  with 
RBS  that  is  activated  when  the 
transmission  is  in  gear. 

NHTSA  agrees  with  CM  that  a 
requirement  to  conduct  certain  tests  in 
gear  with  the  RBS  disconnected  would 
conflict  with  the  design  of  many  EVs. 
For  these  designs,  the  RBS  is  activated 
when  the  vehicle  is  in  gear  and 
deactivated  in  the  neutral  transmission 
position.  For  EVs  in  which  the  RBS  is 
not  part  of  the  service  brake  system, 
meeting  the  proposed  test  conditions 
would,  as  previously  written,  require 
"tampering"  with  the  RBS  to  disengage 
it  while  the  vehicle  is  in  gear.  If  the  RBS 
is  disengaged  when  the  transmission  is 
in  the  neutral  position,  these  tests  can 
be  conducted  in  neutral,  as  suggested  by 
Honda.  The  agency  disagrees  with  the 
CM  statement  that  most  of  the  test 
procedures  are  conducted  in  neutral. 
While  this  is  true  for  Standard  No.  135, 
there  are  a  significant  number  of  in-gear 
test  procedures  in  Standard  No.  105. 

NHTSA  agrees  with  Chrysler  that  the 
RBS  functions  in  much  the  same 
manner  in  EVs  as  does  the  engine  and 
transmission  braking  effect  in  ICE 
vehicles.  If  the  RBS  is  active,  it  provides 
vehicle  deceleration  forces  in  a  manner 
similar  to  the  engine  and  transmission 
for  an  ICE  vehicle.  However,  if  the  RBS 
is  not  part  of  the  service  brake  system, 
its  use  is  optional  in  most  cases.  There 
is  no  assurance  when  the  RBS  is  not 
part  of  the  service  brake  system  that  it 
will  be  engaged  or  activated  by  the 
driver  at  any  given  time.  This  is  the 
primary  reason  Notice  10  proposed  that 


the  test  procedures  be  conducted  with 
the  RBS  non-functional  if  the  RBS  is  not 
part  of  the  service  brake  system. 

NHTSA  also  disagrees  with  Toyota's 
recommendation  that  the  heating  snub 
test  in  proposed  paragraph  S7.13  of 
Standard  No.  135  be  conducted  with  the 
RBS  engaged.  The  same  reasoning 
applies  in  the  case  of  heating  snubs,  that 
is,  if  the  RBS  is  not  part  of  the  service 
brake  system,  its  use  will  be  optional  in 
most  cases,  and  there  is  no  assurance 
when  the  RBS  is  not  part  of  the  service 
brake  system  that  it  will  be  engaged  or 
activated  by  the  driver  at  any  given 
time. 

NHTSA  has  decided  that  the 
requirements  proposed  in  Notice  10  for 
vehicles  in  which  the  RBS  is  not  part  of 
the  service  brake  system  need  to  be 
modified  to  address  in-gear  testing. 
Thus,  the  final  rule  requires  that 
manufacturers  render  RBS  inoperative, 
including  placing  the  transmission  in 
the  neutral  position  if  the  RBS  is 
deactivated  in  neutral,  during  testing 
under  conditions  that  would  otherwise 
require  the  vehicle  to  be  in  gear. 

Accordingly,  paragraph  S6.2.4(b)  of 
Standard  No.  105  and  paragraph  S6.3.13 
of  Standard  No.  135  are  adopted  to  read 
as  follows:  "For  an  EV  equipped  with  an 
RBS  that  is  not  part  of  the  service  brake 
system,  the  RBS  is  operational  and  set 
to  produce  the  maximum  regenerative^ 
braking  effect  during  the  burnish  tests, 
and  is  disabled  during  the  test 
procedures.  If  the  vehicle  is  equipped 
with  a  neutral  position  that 
automatically  disables  the  RBS,  the  test 
procedures  which  are  designated  to  be 
conducted  in  gear  may  be  conducted  in 
neutral." 

E.  Testing  at  Low  State  of  Charge 

(i)  Low  state  of  charge  measurement. 
With  respect  to  state  of  charge  of  the 
propulsion  batteries,  paragraph  S6.2.6 
proposed  in  Notice  10  in  part  that;  "A 
vehicle  equipped  with  electrically- 
actuated  service  brakes  also  performs 
the  tests  specified  in  S7.3.  S7.5,  S7.7 
through  S7.ll,  and  S7.13  through  S7.19 
of  this  standard  with  the  batteries 
providing  power  to  those  electrically- 
actuated  brakes,  at  the  beginning  of  each 
test,  in  a  depleted  state  of  charge  for 
condition  (a),  (b),  or  (c)  of  this  paragraph 
as  appropriate."  Proposed  paragraph 
S6.3.12  of  Standard  No.  135  was  similar. 
Paragraphs  S6.2.6{a)  and  S6.2.6(b)  of 
Standard  No.  105  would  require  that 
propulsion  battery(s)  used  to  power 
electrically-actuated  service  brakes  be  at 
a  state  of  charge  that  is  not  more  than 
two  percent  and  not  less  than  one 
percent  above  the  state  of  charge  that 
would  shut  down  the  propulsion  system 
or  activate  the  brake  failure  warning 


lamp.  Paragraph  S6.2.6(c)  of  Standard 
No.  105  would  require  that  auxiliary 
battery(s)  that  are  used  to  power 
electrically-actuated  service  brakes  be  at 
a  state  of  charge  that  is  not  more  than 
two  percent  and  not  less  than  one 
percent  above  the  state  of  charge  that 
would  activate  the  brake  failure  warning 
lamp. 

Toyota,  CM,  and  Nissan  conunented 
on  the  conditions  and  procedures 
proposed  in  Notice  10  for  paragraphs 
S6.2.6  (a)  and  (b)  of  Standard  No.  105 
in  which  the  propulsion  battery(s)  are 
used  to  power  electrically-actuated 
service  brakes.  These  commenters 
recommended  that  the  test  conditions 
be  modified  to  reduce  the  burden  of  the 
state  of  charge  measurement  technique. 
The  commenters  argued  that,  with 
current  technology,  it  would  be 
extremely  difficult  tor  many  test 
facilities  to  measure  the  state  of  charge 
with  one  or  two  percent  acciuacy.  These 
commenters  recommended  that  the 
agency  adopt  a  five  percent  initial 
b8ttery(s)  state  of  charge  for  testing 
under  S6.2.6  of  Standud  No.  105  and 
S6.3.12  of  Standard  No.  135. 

Based  on  these  comments.  NHTSA 
believes  that  the  one  to  two  percent 
state  of  charge  range  proposed  as  the 
initial  test  condition  for  the  propulsion 
and  auxiliary  battery(s)  used  in  low 
state  of  charge  tests  would  be  difficult 
to  measure.  A  five  percent  state  of 
charge  would  not  appreciably  change 
the  stringency  of  the  requirements,  but 
would  substantially  reduce  the  state  of 
charge  measurement  burden. 

For  these  reasons.  Standard  No.  135 
(S6.3. 12(c)),  as  adopted,  will  state  that 
"*   *   *  the  auxiliary  battery(s)  is  at  not 
more  than  five  percent  atiove  the  actual 
state  of  charge  at  which  the  brake  failure 
warning  signal,  required  by  S5.5.1(e)  of 
this  standard,  is  illuminated."  The 
propulsion  battery(s)  referenced  in 
S6.3.12  (a)  and  (b)  of  StdSttard  No.  135 
will  also  be  charged  to  not  more  than 
five  percent  above  the  state  of  charge 
that  would  cause  shut  down  or 
illumination  of  the  brake  failure 
warning  lamp.  The  auxiliary  battery(s) 
in  paragraph  S6.2.6(c)  of  Standard  No. 
105,  and  the  propulsion  battery(s)  in 
paragraphs  S6.2.6  (a),  and  (b),  will  be 
charged  to  not  more  than  five  percent 
above  the  state  of  charge  that  would 
illuminate  the  brake  system  indicator 
lamp  as  required  in  S5.3.1(e),  or  the 
state  of  charge  that  would  result  in 
automatic  shut-down  of  the  propulsion 
system. 

(ii)  Low  State  of  charge  testing.  The 
agency  proposed  in  Notice  10  that  EVs 
with  electrically  actuated  service  brakes 
be  required  to  complete  a  series  of  brake 
performance  tests  with  the  battery(s)  at 
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a  low  state  of  charge.  With  respect  to  the 
state  of  charge  of  propulsion  batteries, 
paragraph  S6.2.6  of  Standard  No.  105 
proposed  in  part  that:  "A  vehicle 
equipped  with  electrically-actuated 
service  brakes  also  performs  the  tests 
specified  in  S7.3,  S7.5,  S7.7,  through 
S7.ll,  and  S7.13  through  S7.19  of  this 
standard  with  the  battery(s)  providing 
power  to  those  electrically-actuated 
brakes,  at  the  beginning  of  each  test,  in 
a  depleted  state  of  charge  for  condition 
(a),  (b).  or  (c)  of  this  paragraph  as 
appropriate."  To  the  same  effect  was 
proposed  piaragraph  S6.3.12  of  Standard 
No.  135. 

The  agency  argued  that  a  vehicle  that 
can  be  operated  should  be  able  to 
perform  a  full  series  of  brake  tests.  The 
agency  further  stated  that  the  purpose  of 
the  test  series  is  to  assure  that  a  vehicle 
will  operate  properly  if  any  one  of  the 
test  conditions  occur  during  operation. 

GM,  in  its  comments  to  Notice  10, 
continued  to  express  the  concern  it 
expressed  in  response  to  Notice  7.  That 
is,  the  requirement  for  a  full  series  of 
tests  under  depleted  ]>attery(s) 
conditions  is  uiueasonable  and  . 
uinnecessary.  All  conunenters 
responding  to  Notice  7  indicated  that  it 
was  unreasonable  and  unnecessary  to 
subject  an  EV  to  a  complete  brake  test 
series  with  depleted  battery(8).  They 
indicated  that  a  vehicle  with  a  low  state 
of  charge  in  the  propulsion  battery(s) 
could  be  expected  to  perform  a  low 
niunber  of  accelerations  prior  to 
becoming  immobile.  The  commenters 
argued  that  it  was  unreasonable  to 
require  braking  capacity  that  £ar  exceeds 
propulsion  capacity. 

Alter  further  consideration,  the 
agency  agrees  that  a  fiill  series  of  tests 
is  not  necessary  because  it  is  very 
tmlikely  that  a  vehicle  with  a  low  state 
of  charge  would  require  the  braking 
capacity  needed  to  perform  an  entire 
brake  test  series  under  either  Standard 
No.  105  or  Standard  No.  135.  NHTSA 
also  believes  that  current  propulsion 
battery(s)  would  need  substantial 
redesign  to  comply  with  the  proposed 
requirements. 

GM  requested  that  the  agency 
reconsider  the  procedure  for  a  dedicated 
low  charge  braking  test  that  the 
company  had  recommended  in  its 
comments  to  Notice  7. 

The  agency  feels  that  an  abbreviated 
braking  test  procedure  similar  to  the  one 
recommended  by  GM  in  its  comments  to 
Notice  7  is  appropriate,  and  that  it  is 
sufficient  for  an  EV  with  electrically- 
actuated  service  brakes  to  demonstrate 
braking  power  while  it  can  still  be 
accelerated. 

GM  also  indicated  that  the  recharging 
procedures  for  these  tests  needed 


clarification.  The  proposed  test 
procedure  for  low  battery(s)  state  of 
charge  testing  specified  in  Notice  10 
does  not  allow  for  recharging,  but  states 
that  a  vehicle  may  be  accelerated  to  test 
speed  by  auxiliary  means.  The  test 
procedures  adopted  in  the  final  rule  do 
not  allow  for  recharging  of  the  battery(s) 
that  provide  power  for  electrically- 
actuated  service  brakes.  An  auxiliary 
means  is  to  be  provided  as  necessary  to 
accelerate  the  vehicle  to  test  speed,  as 
proposed  in  Notice  10. 

Tne  agency  is  specifying  that  an 
abbreviated  low  state  of  charge  braking 
performance  test  series  be  conducted  on 
EVs  utilizing  electrically-actuated 
service  brakes.  In  addition,  S6.2.6  of 
Standard  No.  105  and  S6.3.12  of 
Standard  No.  135  are  adopted  to  read: 
"A  vehicle  equipped  with  electrically- 
actuated  service  brakes  also  performs 
the  following  test  series.  Conduct  10 
stopping  tests  from  a  speed  of  100  kph 
or  the  maximum  vehicle  speed, 
whichever  is  less.  At  least  two  of  the  10 
stopping  distances  must  be  less  than  or 
equ^  to  70  meters.  The  vehicle  is  to  be 
loaded  to  GVWR  for  these  tests  and  the 
transmission  shall  be  in  the  neutral 
position  when  the  service  brake  control 
is  actuated  and  throughout  the 
remainder  of  the  test.  The  batteryCs) 
providing  power  to  those  electrically- 
actuated  service  brakes,  at  the  beginning 
of  each  test,  shall  be  in  a  depleted  state 
of  charge  for  conditions  (a),  (b),  or  (c)  of 
this  paragraph  as  appropriate.  An 
auxiliary  means  may  be  used  to 
accelerate  an  EV  to  test  speed." 

Nissan  believed  that  it  is  not 
technically  feasible  to  detect  state  of 
charge  of  an  auxiliary  battery  and 
recommends  that  the  agency  delete  the 
low  state  of  charge  performance  tests  for 
vehicles  with  auxiliary  batteries  that 
provide  power  for  vacuum  boosters  and 
hydraulic  pumps  (electrically-actuated 
brakes). 

Nissan  believes  that  actual  fluid 
pressure  or  vacuum  should  be 
monitored  instead  of  the  state  of  charge 
of  an  auxiliary  battery  in  vehicles  which 
have  electrically-actuated  service 
brakes.  Notice  10  did  not  propose  that 
auxiliary  battery(s)  that  are  used  to 
power  hydraulic  pumps  or  vacuum 
motors  be  monitored  for  state  of  charge. 
The  proposed  requirement  applies  to 
auxiliary  battery(s)  that  power 
electrically-actuated  service  brakes, 
brakes  in  which  the  brake  control  signal 
is  electrically  transmitted  frvm  the  brake 
control  unit  to  the  foundation  brakes, 
and  RBS  that  is  part  of  the  service  brake 
system.  Auxiliary  b&ttery(8)  that  power 
hydraulic  pumps  and  vacuum  motors 
are  not  included  under  the  proposed 
requirement  for  state  of  chaiige 


monitoring.  No  action  is  taken  in 
response  to  this  comment. 

7.  iMues  Related  to  Teat  Conditktna 

A.  Initial  Brake  Temperature  (IBT) 

HQ  believes  that  its  braking  system 
will  not  achieve  the  EBT  required  in 
section  S7  Road  test  procedures  and 
performance  requirements  of  Standard 
No.  135  for  the  foundation  or  friction 
brakes  when  the  heating  tests  are 
conducted  because  a  large  percentage  of 
the  braking  forces  are  supplied  by 
dynamic  (dissipative)  braking.  HQ 
suggests  that  the  IBT  condition  be  made 
optional  for  EVs  as  well  as  the  test 
sequence  S7.13-S7.16  because  the  HQ 
dynamic  braking  system  will  develop 
low  temperatiues  in  the  friction  brake 
system  components. 

NHTSA  agrees  that  the  dynamic 
braking  forces  (RBS-type)  of  the  HQ 
braking  system  could  result  in  low  brake 
temperatures  for  the  foimdation  friction 
brakes.  Neither  Standard  No.  105  nor 
Standard  No.  135  specify  procedures  for 
establishing  the  IBT  for  those  test 
procedures  that  require  an  initial  brake 
temperature.  The  agency  believes  that 
the  IBT  condition  can  be  met  if  sevoal 
stops  are  performed  with  the  RBS 
disabled  or  disengaged,  and  that 
disabling  or  disengaging  the  RBS  system 
would  not  be  impracticable.  The  agency 
also  believes  that  the  hot  performance 
and  recovery  performance  tests  in 
paragraphs  S7.13  through  S7.16  of 
Standard  No.  135  are  an  extremely 
important  phase  of  the  overall  brake 
testing  and  that  all  vehicles  with  friction 
brakes  should  perform  these  tests.  Thus, 
it  has  made  no  modifications  in 
adopting  the  IBT  condition  as  proposed. 

9.  Static  Parkir\g  Brake  Test 

Proposed  S7.7.1.3  in  Standard  No. 
105  and  S7.12.2(o)  in  Standard  No.  135 
would  add  language  to  clarify  the  means 
for  activating  electric  parking  brakes,  to 
state  "[flor  vehicles  with  electrically 
activated  parking  brakes,  apply  the 
pcu-king  brakes  by  activating  the  parking 
brake  control."  NHTSA  has  adopted  the 
proposed  change. 

C.  Stops  With  Engine  Off  (Standard  No. 
135) 

HQ  believes  that  the  vehicle  engine 
off  condition  for  brake  testing  (S7.7.2(a)) 
represents  engine  stalling  for  internal 
combustion  engine  vehicles  and  has  no 
direct  equivalent  for  EVs.  However,  the 
specification  that  the  test  is  conducted 
with  "no  electromotive  force"  applied 
to  the  motor(s)  proposed  in  paragraph 
S7.7.3(h)  of  Standard  No.  135  is 
intended  to  serve  the  same  purpose  for 
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EVs  as  testing  ICE  vehicles  with  the 
engine  off. 

Nevertheless,  HQ  believes  that  the 
term  needs  further  explanation  since  it 
is  not  clear  whether  regenerative 
braking  using  the  electric  motor(s)  is 
allowed  under  S7.7.3(h).  The  proposed 
conditions  of  S7.7.3(h)  for  EVs  during 
tests  that  are  analogous  to  ICE  vehicle 
tests  with  the  engine  off  specify  that  the 
electric  propulsion  motor(s)  not  be 
supplied  with  any  electromotive  force, 
or  be  switched-off.  The  RBS  is  not 
allowed  to  operate  under  these  test 
conditions.  No  amendment  of  the 
proposal  is  required,  and  S7.7.3(h)  is 
adopted  as  proposed. 

8.  IntBmatioaal  Harmonitation 

The  Eiunpean  Community  has  not 
finalized  braking  standards  for  EVs  to 
date,  and  the  conditions  and  procedures 
for  EV  testing  specified  in  this  final  nde 
may  be  adopted  by  the  Europeans. 

NHTSA  has  been  recently  provided  a 
current  copy  of  draft  Regulation  13-H 
(R13-H),  the  European  version  of  the 
harmonized  brake  standard  for  light 
passenger  vehicles.  The  draft  was 
reviewed  with  respect  to  EV  braking 
conditions  and  requirements  to 
determine  if  they  are  compatible  with 
the  EV  brake  test  conditions  and 
requirements  in  this  final  rule.  In 
general,  EV  brake  system  design  and 
performance  requirements  in  Standard 
No.  135  and  R13-H  are  similar.  For 
example,  both  rules  account  for  RBS 
and  both  rules  distinguish  RBS  that  is 
part  of  the  service  brake  system  from 
RBS  that  is  not  At  this  time.  NHTSA 
does  not  anticipate  that  harmonization 
of  the  brake  standards  will  be  more 
difficult  for  EVs  than  for  conventional 
vehicles. 

In  general,  R13-H  has  specified  more 
EV  test  procedures  and  conditions  than 
the  agency  has  specified  in  Standard 
No.  135  as  amended  by  this  final  rule 
since  the  Europeans  have  more  EV 
experience  at  this  time.  The  R-13H  draft 
does  not,  however,  address  EV 
recharging  during  testing  or  electrically- 
actiiated  service  brakes  for  passenger 
cars.  As  NHTSA's  experience  increases, 
it  may  propose  adding  specific  EV  test 
procedures  and  conditions  to  the 
adhesion  utilization  requirements  and 
other  areas  of  performance. 

Whatever  future  actions  NHTSA  takes 
in  this  area,  it  will  discuss  requirements 
for  EV  brake  systems  with  braking 
experts  fiom  other  nations.  It  should  be 
possible  for  all  regulatory  authorities  to 
reach  a  consistent  harmonized  approach 
when  dealing  with  an  emerging 
technology  like  EV  brake  systems. 

The  reader  will  find  that  provisions  of 
this  final  rule  not  discussed  by  this 


notice  are  substantially  the  same  as 
those  proposed  by  Notice  10. 

EfiiBctive  Dates  (Lead  Time) 

Notice  10  proposed  that  EV 
amendments  to  Standards  Nos.  105  and 
135  become  effective  30  days  after 
publication  of  the  final  rule. 

Chrysler  and  Ford  stated  that  one  year 
after  publication  of  the  final  rule  would 
be  preferable;  if  the  standard  is  further 
amended,  more  lead  time  may  be 
required  for  compliance  to  make 
necessary  design  modifications. 
However,  an  early  effective  date  was 
supported  by  CM  which  wishes  to 
certify  its  EV-1  passenger  car  to  electric 
vehicle  braking  requirements  at  the 
earliest  possible  date. 

NHTSA  believes  that  the  final  rule  is 
written  in  such  a  manner  as  to 
accommodate  most  present  EV  brake 
system  designs  without  extensive 
modifications.  But  it  is  sensitive  to  the 
comments  by  Ford  and  Chrysler  that 
each  may  neied  up  to  one  year  for 
leadtime,  should  they  deem  it  necessary 
to  modify  their  current  EV  braking 
system  designs  te  meet  the  standards 
promulgated  by  this  document. 

To  accommodate  all  commenters  on 
this  issue,  NHTSA  is  adopting  an  early 
eSiective  date  for  the  electric  brake 
amendments  with  mandatory 
compliance  after  one  year.  The 
amendments  to  Standard  No.  105, 
which  do  not  change  the  present 
requirements  relating  to  hydraulic  brake 
systems,  will  become  efEective  45  days 
after  their  publication.  However, 
manufactiu^rs  of  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses,  with  electric  brake 
systems,  need  not  comply  imtil 
September  1,  1996.  Manufacturers  of 
passenger  cars  with  hydraulic  brake 
systems  already  have  the  option  of 
meeting  Standard  No.  105  until 
September  1,  2000,  and  this  same  option 
is  being  afforded  passenger  cars  with 
electric  brake  systems,  under 
companion  amendments  to  both 
Standards  Nos.  105  and  135.  To 
accomplish  this.  Section  S3  Application 
of  Standard  No.  105  is  being  amended 
to  read  as  follows: 
"S3  Application 

(a)  This  standard  applies  to  the 
following  vehicles  with  hydraulic  or 
electric  brake  systems:  multipurpose 
passenger  vehicles,  trucks,  and  buses, 
and  to  passenger  cars  manufnrtured 
before  September  1,  2000. 

(b)  This  standard,  at  the  option  of  a 
manufacturer  of  a  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
or  bus,  with  an  electric  brake  system, 
does  not  apply  before  September  1, 
1998. 


(c)  At  the  option  of  the  manufacturer, 
passenger  cars  with  hydraulic  or  electric 
brake  systems  manufactured  before 
September  1,  2000,  may  comply  with 
the  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  No.  135, 
Passenger  Car  Brake  Systems,  instead  of 
the  requirements  of  this  standard." 

Compliance  with  Standard  No.  135  is 
not  mandatory  until  September  1,  2000, 
although  manufacturers  of  passenger 
can  with  hydraulic  brake  systems  have 
the  present  option  of  complying  with  it 
as  an  alternative  to  Standard  No.  105. 
The  amendments  made  by  this 
document  do  not  affect  the  hydraulic 
brake  requirements,  but  add 
requirements  applicable  to  electric 
vehicle  brakes  and  are  incorporated  into 
it  effective  45  days  after  publication. 
The  application  section  of  Standard  No. 
135  is  being  amended  to  read: 

"S3  Application.  This  standard  applies  to 
passenger  cart  manuhctured  on  or  after 
September  1,  2000.  In  addition,  paueoger 
cars  manufactuied  before  September  1,  2000 
may,  at  the  option  of  the  manufacturer,  meet 
the  requirements  of  this  standard  instead  of 
Federal  Motor  Vehicle  Safety  Standard  No. 
105  Hydraulic  and  Electric  Brake  Systems." 

In  summary,  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses,  with  electric  brake 
systems  need  not  comply  with  Standard 
No.  105  until  September  1, 1998,  and 
may  comply  before  then.  But  all  these 
vehicles  must  comply  with  Standard 
No.  105  on  and  after  September  1, 1998. 
Alternatively,  passenger  cars  with 
electric  brake  systems  may  comply  with 
Standard  No.  135  at  any  time  before 
September  1,  2000,  but  otherwise  must 
meet  Standard  No.  105  as  of  September 
1, 1998,  and  Standard  No.  135  as  of 
September  1 ,  2000. 

Because  of  the  wish  of  some 
manufacturers  to  offer  and  certify 
complying  vehicles  with  electric  brake 
systems  at  an  early  date,  and  because 
the  amendments  do  not  affect  existing 
requirements  for  vehicles  with 
hydraulic  brake  systems,  it  is  hereby 
fotmd  that  an  effective  date  earlier  than 
180  days  after  issuance  of  the 
amendments  is  in  the  public  interest. 
Accordingly,  the  amendments  are 
effective  October  20,  1997. 

Regulatory  Analysis 

Executive  Order  12866  (Regulatory    .- 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  has  not  been 
reviewed  under  Executive  Order  12866. 
NHTSA  has  considered  the  economic 
implications  of  this  regulation  and 
determined  that  it  is  not  significant 
within  the  meaning  of  the  DOT 
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Regulatory  Policies  and  Procedure.  It 
does  not  initiate  a  substantial  regulatory 
program  or  involve  a  change  in  policy. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle 
manufacturers  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibilify  Act.  Accordingly, 
no  Regulatory  Flexibility  Analysis  has 
been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  will  not  have  a 
significant  effect  upon  the  environment. 
There  is  no  environmental  impact 
associated  with  adaptation  of  test 
procedures  to  make  them  more 
appropriate  for  vehicles  already 
required  to  comply  with  the  Federal 
motor  vehicle  safefy  standards.  The 
rulemaking  action  would  not  have  a 
direct  effect  However,  to  the  extent  that 
this  ndemaking  might  facilitate  the 
introduction  of  EVs  which  are  powered 
by  an  electric  motor  drawing  current 
from  rechargeable  storage  batteries,  fuel 
cells,  or  other  portable  sources  of 
electric  ciurent,  and  which  may  include 
a  nonelectrical  source  of  power 
designed  to  charge  batteries  and 
components  thereof,  the  rulemaking 
would  have  a  beneficial  effect  upon  the 
environment  and  reduce  fiiel 
consumption  because  EVs  emit  no 
hydrocarbon  emissions  and  do  not 
depend  directiy  upon  fossil  fuels  to 
propel  them. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safefy  standard 
is  in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
Section  30161  of  Titie  49  sets  forth  a 
procedure  for  judicial  review  of  final 


rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safefy  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safefy.  Motor 
vehicles 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authorify  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
30117, 30166;  delegation  of  authority  at  49 
CFR  1.50. 

1571.106    [Amended] 

2.  Section  571.105  is  amended  fay: 

a.  Revising  its  heading; 

b.  Revising  SI,  S3,  the  defiiaitions  of 
"backup  system"  and  "split  service 
brake  system"  in  S4  and  adding  to  S4, 
in  alphabetical  order,  definitions  of 
"Electric  vehicle  orEV",  "Electrically- 
actuated  service  brakes",  and 
"Regenerative  braking  system  or  RBS"; 

c.  Amending  S5.1.1.4  to  add  a 
sentence  at  the  end  thereof  below  the 
undesignated  table; 

d.  Adding  S5.1.2.3,  S5.1.2.4,  and 
S5.1.3.5; 

e .  Revising  the  introductory  text  of 
S5.3.1  and  adding  S5.3.1  (e),  (f),  and  (g); 

f.  Revising  the  introductory  text  of 
S5.3.5(c)(l)  and  S5.4.3; 

g.  Withdrawing  the  revision  of  S5.5 
and  additions  of  S5.5.1  and  S5.5.2 
published  at  60  FR  13256,  Mar.  10. 
1995,  and  the  revision  of  S5.5.1 
published  at  60  FR  63979,  Dec.  13, 1995 
that  were  to  become  effective  March  1, 
1999,  and  revising  S5.5  as  cxuxenUy  in 
effect  and  adding  S5.5.1  and  S5.5.2; 

h.  Adding  S6.2  Uirough  S6.2.6; 

i.  Revising  the  introductory  text  of 
S7.7.1.3  and  addmg  S7.7.1.3(c); 

j.  Adding  S7.9.5  and  S7.9.6;  and 

k.  Adding  S7.10.3 

The  revised  and  added  heading  and 
paragraphs  read  as  follows: 

f  571.105    Standard  No.  106;  Hydraulic  and 
aleetric  braka  ayslema. 

Si.  Scape.  This  standard  specifies 
requirements  for  hydraulic  and  electric 
service  brake  systems,  and  associated 
parking  brake  systems. 

•        •        *        •        • 

S3.  Application. 

(a)  This  standard  applies  to  the 
following  vehicles  with  hydraiilic  or 
electric  brake  systems:  multipurpose 
passenger  vehicles,  trucks,  and  buses. 


and  to  passenger  cars  manufactured 
before  September  1,  2000. 

(b)  This  standard,  at  the  option  of  a 
manufactiuer  of  a  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
or  bus,  with  an  electric  brake  system, 
does  not  apply  before  September  1, 
1998. 

(c)  At  the  option  of  the  manufacttuer, 
passenger  cars  with  hydraiUic  or  electric 
brake  systems  manufactured  before 
September  1,  2000,  may  comply  with 
the  requirements  of  Federal  Motor 
Vehicle  Safefy  Standard  No.  135, 
Passenger  Car  Brake  Systems,  instead  of 
the  requirements  of  this  standard. 

S4.  Definitions. 
•        •        •        •        • 

Backup  system  means  a  portion  of  a 
service  brake  system,  such  as  a  piunp, 
that  automatically  supplies  energy,  in 
the  event  of  a  primary  brake  power 
source  fsilure. 


Electric  vehicle  or  EV  means  a  motor 
vehicle  that  is  powered  by  an  electric 
motor  drawing  current  from 
rechargeable  storage  batteries,  fuel  cells, 
or  other  portable  sources  of  electrical 
oirrent,  and  which  may  include  a  non- 
electrical source  of  power  designed  to 
charge  batteries  and  components 
thereof. 

Electrically-actuated  service  brakes 
means  service  brakes  that  utilize 
electrical  energy  to  actuate  the 
foundation  brakes. 

•  •        «        •        • 

Regenerative  braking  system  or  RBS 
means  an  electrical  energy  system  that 
is  installed  in  an  EV  for  recovering  or 
dissipating  kinetic  energy,  and  wkich 
uses  the  propulsion  motor(s)  as  a 
retaider  for  partial  braking  of  the  EV 
while  returning  electrical  energy  to  the 
propulsion  batteries  or  dissipating 
electrical  energy. 

•  •        • ,      •        • 

Split  service  brake  system  means  a 
brake  system  consisting  of  two  or  more 
subsystems  actuated  by  a  single  control, 
designed  so  that  a  single  failure  in  any 
subsystem  (such  as  a  leakage-fype 
failure  of  a  pressure  component  of  a 
hydraulic  subsystem  except  structural 
fdlure  of  a  housing  that  is  common  to 
two  or  more  subsystems,  or  an  electrical 
failure  in  an  electric  subsystem)  does 
not  impair  the  operation  of  any  other 
subsystem. 

•  •        •        •        • 

S5.1.1.4*  •  •  For  an  EV,  the  speed 
attainable  in  2  miles  is  determined  with 
the  propulsion  batteries  at  a  state  of 
charge  of  not  less  than  95  percent  at  the 
inning  of  the  run. 


ts 


5.1.2  Partial  failure. 
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55.1.2.3  For  a  vehicle  manufoctured 
with  a  service  brake  system  in  which 
the  brake  signal  is  transmitted 
electrically  between  the  brake  pedal  and 
some  or  all  of  the  foundation  brakes, 
regardless  of  the  means  of  actuation  of 
the  foundation  brakes,  the  vehicle  shall 
be  capable  of  stopping  from  60  mph 
withiji  the  corresponding  distance 
specified  in  Column  IV  of  Table  11  %vith 
any  single  failure  in  any  circuit  that 
electrically  transmits  the  brake  signal, 
and  with  all  other  systems  intact. 

55. 1.2.4  For  an  EV  manufactiued  with 
a  service  brake  system  that  incorporates 
RBS,  the  vehicle  shall  be  capable  of 
stopping  from  60  mph  within  the 
corresponding  distance  specified  in 
Column  IV  of  Table  11  with  any  single 
fiailiue  in  the  RBS,  and  with  all  other 
systems  intact. 

55. 1.3.5  Electric  brakes.  Each  vehicle 
with  electrically-actuated  service  brakes 
(brake  power  unit)  shall  comply  with 
the  requirements  of  S5. 1.3.1  with  any 
single  electrical  failure  in  the 
electrically-actuated  service  brakes  and 
all  other  systems  intact. 

•  •        •        •        • 

S5.3  BraJce  system  indicator  lamp. 

•  •  • 

S5.3.1  An  indicator  lamp  shall  be 
activated  when  the  ignition  (start) 
switch  is  in  the  "on"  ("run")  position 
and  whenever  any  of  the  conditions  (a) 
or  (b),  (c),  (d),  (e),  (f),  and  (g)  occur: 

•  •        •        •        • 

(e)  For  a  vehicle  with  electrically- 
actuated  service  brakes,  failure  of  the 
source  of  electric  power  to  the  brakes, 
or  diminution  of  state  of  charge  of  the 
batteries  to  less  than  a  level  specified  by 
the  manufacturer  for  the  purpose  of 
warning  a  driver  of  degraded  brake 
performance. 

(f)  For  a  vehicle  with  electric 
transmission  of  the  service  brake  control 
signal,  failure  of  a  brake  control  circuit. 

(g)  For  an  EV  with  RBS  that  is  part  of 
the  service  brake  system,  failure  of  the 
RBS.  An  amber  lamp  may  be  used 
displaying  the  symbol  "RBS."  RBS 
failure  in  a  system  that  is  part  of  the 
service  brake  system  may  also  be 
indicated  by  an  amber  lamp  that  also 
indicates  ABS  failure  and  displays  the 
symbol  "ABS/RBS". 

S5.3.5*  •  • 

(c)(1)  If  separate  indicators  are  used 
for  one  or  more  of  the  conditions 
described  in  S5.3.1(a)  through  S5.3.1(g) 
of  this  standard,  the  indicator  display 
shall  include  the  word  "Brake"  and 
appropriate  additional  labeling,  except 


as  provided  in  (c)(1)  (A)  through  (D)  of 
this  paragraph. 

***** 

S5.4.3  Reservoir  labeling — Each 
vehicle  equipped  with  hydraulic  brakes 
shall  have  a  brake  fluid  warning 
statement  that  reads  as  follows,  in 
letters  at  least  one-eighth  of  an  inch 
high:  "WARNING,  Clean  filler  cap 

before  removing.  Use  only fluid 

frtjm  a  sealed  container."  (Inserting  the 
recommended  type  of  brake  fluid  as 
specified  in  49  CFR  571.116,  e.g..  'TXTT 
3").  The  lettering  shall  be— •  *  * 

S5.5  Antilock  and  variable 
proportioning  brake  systems. 

55.5.1  On  and  after  March  1, 1999, 
each  vehicle  mth  a  GVWR  greater  than 
10,000  pounds,  except  for  any  vehicle 
that  has  a  speed  attainable  in  2  miles  of 
not  more  than  33  mph,  shall  be 
equipped  with  an  antilock  brake  system 
thiat  directly  controls  the  wheels  of  at 
least  one  frx)nt  axle  and  the  wheels  of  at 
least  one  rear  axle  of  the  vehicle.  On 
and  after  March  1 ,  1999,  on  each  vehicle 
with  a  GVWR  greater  than  10,000 
pounds  but  not  greater  than  12,000 
pounds,  the  antilock  brake  system  may 
also  directiy  control  the  wheels  of  the 
drive  axle  by  means  of  a  single  sensor 
in  the  drive  line.  Wheels  on  other  axles 
of  the  vehicle  may  be  indirectly 
controlled  by  the  antilock  brake  system. 

55.5.2  In  the  event  of  any  failure 
(structural  or  functional)  in  an  antilock 
or  variable  proportioning  brake  system, 
the  vehicle  shall  be  capable  of  meeting 
the  stopping  distance  requirements 
specified  in  S5. 1.2  for  service  brake 
system  partial  failure.  For  an  EV  that  is 
equipped  with  both  ABS  and  RBS  that 
is  part  of  the  service  brake  system,  the 
ABS  must  control  the  RBS. 
***** 

S6.2  Electric  vehicles  and  electric 
brakes. 

56.2.1  The  state  of  charge  of  the 
propulsion  batteries  is  determined  in 
accordance  with  SAE  Recommended 
Practice  J227a,  Electric  Vehicle  Test 
Procedure,  February  1976.  The 
applicable  sections  of  J227a  are  3.2.1 
through  3.2.4,  3.3.1  through  3.3.2.2, 
3.4.1  and  3.4.2.  4.2.1,  5.2,  5.2.1,  and  5.3. 

56.2.2  At  the  beginning  of  the  first 
efiiectiveness  test  specified  in  S7.3,  and 
at  the  beginning  of  each  burnishing 
procedure,  each  EV's  propulsion  battery 
is  at  the  maximiun  state  of  charge 
recommended  by  the  manufacturer,  as 
stated  in  the  vehicle  operator's  manual 
or  on  a  label  that  is  permanentiy 
attached  to  the  vehicle,  or,  if  the 
manufacturer  has  made  no 
recommendation,  at  a  state  of  charge  of 
not  less  than  95  percent.  If  a  battery  is 
replaced  rather  than  recharged,  the 


replacement  battery  is  to  t>e  charged  and 
measured  for  state  of  charge  in 
accordance  with  these  procedures. 
During  each  burnish  procedure,  each 
propulsion  battery  is  restored  to  the 
recommended  state  of  charge  or  a  state 
of  charge  of  not  less  than  95  percent 
after  each  increment  of  40  burnish  stops 
until  each  burnish  procedure  is 
complete.  The  batteries  may  be  charged 
at  a  more  frequent  interval  if,  during  a 
particular  40-stop  increment,  the  EV  is 
incapable  of  achieving  the  initial 
burnish  test  speed.  During  each  burnish 
procedure,  the  propulsion  batteries  may 
be  charged  by  an  external  means  or  ' 
replaced  by 'batteries  that  are  charged  to 
the  state  of  charge  recommended  by  the 
manufacturer  or  a  state  of  charge  of  not 
less  than  95  percent.  For  EVs  having  a 
manual  control  for  setting  the  level  of 
regenerative  braking,  the  manual 
control,  at  the  beginning  of  each  burnish 
procedure,  is  set  to  provide  maximum 
regenerative  braking  throughout  the 
burnish. 

56.2.3  At  the  beginning  of  each 
performance  test  in  the  test  sequence 
(S7,3.  S7.5.  S7.7  tiutjugh  S7.ll,  and 
S7.13  through  S7.19  of  this  standard), 
unless  otherwise  specified,  each 
propulsion  battery  of  an  EV  is  at  the 
maximtim  state  of  charge  recommended 
by  the  manu&cturer,  as  stated  in  the 
vehicle  operator's  manual  or  on  a  label 
that  is  permanently  attached  to  the 
vehicle,  or,  if  the  manufacturer  has 
made  no  recommendation,  at  a  state  of 
charge  of  not  less  than  95  percent  If 
batteries  are  replaced  rather  than 
recharged,  each  replacement  battery 
shall  be  charged  and  measured  for  state 
of  charge  in  accordance  with  these 
procediues.  No  further  charging  of  any 
propulsion  battery  occiira  during  any  of 
the  performance  tests  in  the  test 
sequence  of  this  standard.  If  the 
propulsion  batteries  are  depleted  during 
a  test  sequence  such  that  the  vehicle 
reaches  automatic  shut-down,  will  not 
accelerate,  or  the  low  state  of  charge 
warning  lamp  is  illiuninated,  the 
vehicle  is  to  be  accelerated  to  brake  test 
speed  by  auxiliary  means. 

56.2.4  (a)  For  an  EV  equipped  with 
RBS,  the  RBS  is  considered  to  be  part 
of  the  service  brake  system  if  it  is 
automatically  controlled  by  an 
application  of  the  service  brake  control, 
if  there  is  no  means  provided  for  the 
driver  to  disconnect  or  otherwise 
deactivate  it,  and  if  it  is  activated  in  all 
transmission  positions,  including 
neutral.  The  RBS  is  operational  diuing 
all  burnishes  and  all  tests,  except  for  the 
testofaGuledRBS. 

(b)  For  an  EV  equipped  with  an  RBS 
that  is  not  part  of  the  service  brake 
system,  the  RBS  is  operational  and  set 
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to  produce  the  maximum  regenerative 
braking  effect  during  the  burnishes,  and 
is  disabled  during  the  test  procedures.  If 
the  vehicle  is  equipped  with  a  neutral 
gear  that  automatically  disables  the 
RBS,  the  test  procedures  which  are 
designated  to  be  conducted  in  gear  may 
be  conducted  in  neutral. 

56.2.5  For  tests  conducted  "in 
neutral,"  the  operator  of  an  EV  with  no 
"neutral"  position  (or  other  means  such 
as  a  clutch  for  disconnecting  the  drive 
train  from  the  propulsion  motor(s))  does 
not  apply  any  electromotive  force  to  the 
propulsion  motor(s).  Any  electromotive 
force  that  is  applied  to  the  propulsion 
motor(s)  automatically  remains  in  effect 
unless  otherwise  specified  by  the  test 
procedure. 

56.2.6  A  vehicle  equipped  with 
electrically-actuated  service  brakes  also 
performs  Uie  following  test  series. 
Conduct  10  stopping  tests  bom  a  speed 
of  100  kph  or  the  maximnm  vehicle 
speed,  whichever  is  less.  At  least  two  of 
the  10  stopping  distances  must  be  less 
than  or  equal  to  70  meters.  The  vehicle 
is  loaded  to  GVWR  for  these  tests  and 
the  transmission  is  in  the  neutral 
position  when  the  service  brake  control 
is  actuated  and  throughout  the 
remainder  of  the  test.  The  battery  or 
batteries  providing  power  to  those 
electrically-actuated  brakes,  at  the 
beginning  of  each  test,  shall  be  in  a 
depleted  state  of  charge  for  conditions 
(a),  (b).  or  (c)  of  this  paragraph  as 
appropriate.  An  auxiliary  means  may  be 
used  to  accelerate  an  EV  to  test  speed. 

(a)  For  an  EV  equipped  with 
electrically-actuated  service  brakes 
deriving  power  from  the  propulsion 
batteries,  and  with  automatic  shut-down 
capability  of  the  propulsion  motor(s), 
the  propulsion  batteries  are  at  not  more 
than  five  percent  above  the  EV  actual 
automatic  shut-down  critical  value.  The 
critical  value  is  determined  by 
measuring  the  state-of-charge  of  each 
propulsion  battery  at  the  instant  that 
automatic  shut-down  occurs  and 
averarang  the  states-of-charge  recorded. 

(b)  For  an  EV  equipped  with 
electrically-actuated  service  brakes 
deriving  power  from  the  propulsion 
batteries,  and  with  no  automatic  shut- 
down capability  of  the  propulsion 
motor(s),  the  propulsion  batteries  are  at 
an  average  of  not  more  than  five  percent 
above  the  actual  state  of  charge  at  which 
the  brake  failure  warning  signal, 
required  by  S5.3.1(e)  of  this  standard,  is 
illuminated. 

(c)  For  a  vehicle  which  has  an 
auxiliary  battery  (or  batteries)  that 
provides  electrical  energy  to  operate  the 
electrically-actuated  service  brakes,  the 
auxiliary  battery(batteries)  is  (are)  at  (at 
an  average  of)  not  more  than  five 


percent  above  the  actual  state  of  charge 
at  which  the  brake  failure  warning 
signal,  required  by  S5.3.1(e)  of  this 
standard,  is  illuminated. 

•  •        •        •        • 

S7.7.1  Test  procedure  for 
requirements  ofSS.2.1. 

•  •        •        •        • 

S7,7.1.3    With  the  vehicle  held 
stationary  by  means  of  the  service  brake 
control,  apply  the  parking  brake  by  a 
single  application  of  the  force  specified 
in  (a),  (b),  or  (c)  of  this  paragraph, 
except  that  a  series  of  applications  to 
achieve  the  specified  force  may  be  made 
in  the  case  of  a  parking  brake  system 
design  that  does  not  allow  the 
application  of  the  specified  force  in  a 
siiigle  application: 

•  •        *        •        • 

(c)  For  a  vehicle  using  an  electrically- 
activated  parking  brake,  apply  the 
paridng  brake  by  activating  the  parking 
brake  control. 


57.9  Service  brake  system  test — 
partial  failure. 

•  •        *        •        • 

57.9.5  For  a  vehicle  in  which  the 
brake  signal  is  transmitted  electrically 
between  the  brake  pedal  and  some  or  all 
of  the  foundation  brakes,  regardless  of 
the  means  of  actuation  of  the  foundation 
brakes,  the  tests  in  S7.9.1  through  S7.9.3 
of  this  standard  are  conducted  by 
inducing  any  single  failure  in  any 
circuit  that  electrically  transmits  the 
brake  signal,  and  all  other  systems 
intact.  Determine  whether  the  brake 
system  indicator  lamp  is  activated  when 
the  failure  is  induced. 

57.9.6  For  an  EV  with  RBS  that  is 
part  of  the  service  brake  system,  the 
tests  specified  in  S7.9.1  through  S7.9.3 
are  conducted  with  the  RBS 
disconnected  and  all  other  systems 
intact.  Determine  whether  the  brake 
system  indicator  lamp  is  activated  when 
the  RBS  is  disconnected. 

•  •        •        •        • 

37.10  Service  brake  system- 
inoperative  brake  power  unit  or  brake 
power.assist  unit  test.  (For  vehicles 
equipped  with  brake  power  unit  or 
brake  power  assist  unit) 

•  •        •        •        • 

S7.10.3  Electric  brakes. 

(a)  For  vehicles  with  electrically- 
actuated  service  brakes,  the  tests  in 
S7.10.1  or  S7.10.2  are  conducted  with 
any  single  electrical  failure  in  the 
electric  brake  system  instead  of  the 
brake  power  or  brake  power  assist 
systems,  and  all  other  systems  intact 

(b)  For  EVs  with  RBS  that  is  part  of 
the  service  brake  system,  the  tests  in 
S7.10.1  or  S7.10.2  are  conducted  with 


the  RBS  discontinued  and  all  other 
systems  intact 
3.  Section  571.135  is  amended  by: 

a.  Revising  S3; 

b.  Revising  the  definitions  of 
"maximum  speed",  and  "split  service 
brake  system"  in  S4,  and  adding  in  S4, 
in  alphabetical  order,  definitions  for 
"Electric  vehicle",  "Electrically- 
actuated  service  brakes",  and 
"Regenerative  braking  system"; 

c.  Adding  S5.1.3; 

d.  Revising  the  introductory  text  of 
S5.4.3  and  S5.5.1  and  adding  S5.5.1 
(e),(n.  and  (g); 

e.  Revising  the  introductory  text  of 
S5.5.5(d); 

f.  Adding  S6.3.11.1,  S6.3.11.2, 
S6.3.11.3,  S6.3.12,  and  S6.3.13; 

g.  Adding  S7.2.4(il.  S7.4.5.1,  and 
S7.7.3(h) 

h.  Revising  S7.10,  S7.10.3(f).  and 
S7.10.4; 

i.  Adding  S7.11.3  (m)  and  (n);  and 

j.  Revising  S7.12.2(i). 

The  revised  and  added  paragraphs 
read  as  follows: 


1571.135    StMWiard  No.  136; 
Car  Braka  Systems. 


S3  Application.  This  standard  applies 
to  passenger  cars  manufactured  on  or 
after  September  1,  2000.  In  addition, 
passenger  cars  manu&ctured  before 
September  1,  2000  may,  at  the  option  of 
the  manufacturer,  meet  the 
requirements  of  this  standard  instead  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  105  Hydraulic  and  Electric  Brake 
Systems. 

S4.  Definitions. 

*  •        *        •        • 

Electric  vehicle  or  FV  means  a  motor 
vehicle  that  is  powered  by  an  electric 
motor  drawing  current  frtim 
rechargeable  storage  batteries,  fuel  cells, 
or  other  portable  sources  of  electrical 
current,  and  which  may  include  a  non- 
electrical source  of  power  designed  to 
charge  batteries  and  components 
thereof. 

Electrically-actuated  service  brakes 
means  service  brakes  that  utilize 
electrical  energy  to  actuate  the 
foundation  brakes. 

•  •        •        •       • 

h4aximum  speed  of  a  vehicle  or  Vh4ax 
means  the  highest  speed  attainable  by 
accelerating  at  a  maximum  rate  from  a 
standing  start  for  a  distance  of  3.2  km 
(2  miles)  on  a  level  siuiace,  with  the 
vehicle  at  its  lighUy  loaded  vehicle 
weight,  and,  if  an  EV,  with  the 
propulsion  batteries  at  a  state  of  charge 
of  not  less  than  95  percent  at  the 
beginning  of  the  run. 
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Regenerative  braking  system  or  RBS 
means  an  electrical  energy  system  that 
is  installed  in  an  EV  for  recovering  or 
dissipating  kinetic  energy,  and  which 
uses  the  propulsion  motor(s)  as  a 
retarder  for  partial  braking  of  the  EV 
while  returning  electrical  energy  to  the 
propulsion  battery(s)  or  dissipating 
electrical  energy. 

Split  service  brake  system  means  a 
brake  system  consisting  of  two  or  more 
subsystems  actuated  hy  a  single  control, 
designed  so  that  a  single  feilure  in  any 
subsystem  (such  as  a  leakage-type 
failure  of  a  pressure  component  of  a 
hydraulic  subsystem  except  structiual 
failure  of  a  housing  that  is  common  to 
two  or  more  subsystems,  or  an  electrical 
failure  in  an  electric  subsystem)  does 
not  impair  the  operation  of  any  other 
subsystem. 

•  «        •        •        • 

S5.1.3  Regenerative  braking  system. 
(a)  For  an  EV  equipped  with  RBS,  the 
RBS  is  considered  to  be  part  of  the 
service  brake  system  if  it  is 
automatically  activated  by  an 
application  of  the  service  brake  control, 
if  there  is  no  means  provided  for  the 
driver  to  disconnect  or  otherwise 
deactivate  it,  and  if  it  is  activated  in  all 
transmission  positions,  including 
neutral. 

(b)  For  an  EV  that  is  equipped  with 
both  ABS  and  RBS  that  is  part  of  the 
service  brake  system,  the  ABS  must 
control  the  RBS. 

•  •        •        •        • 

SS.4.3.  Reservoir  labeling.  Each 
vehicle  equipped  with  hydraulic  brakes 
shall  have  a  brake  fluid  warning 
statement  that  reads  as  follows,  in 
letters  at  least  3.2  mm  (Va  inch)  high: 
"WARNING:  Cean  filler  cap  before 

removing.  Use  only fluid  from  a 

sealed  container."  (Inserting  the 
recommended  type  of  brake  fluid  as 
specified  in  49  CFR  571.116,  e.g."DCn 
3.")  The  lettering  shall  be: 

S5.5.1.  Activation.  An  indicator  shall 
be  activated  when  the  ignition  (start) 
switch  is  in  the  "on"  ("run")  position 
and  whenever  any  of  conditions  (a) 
through  (g)  occur 

•  •        •        •        • 

(e)  For  a  vehicle  with  electrically- 
actuated  service  brakes,  failure  of  the 
source  of  electric  power  to  those  brakes, 
or  diminution  of  state  of  charge  of  the 
batteries  to  less  than  a  level  specified  by 
the  manufacturer  for  the  purpose  of 
warning  a  driver  of  degraded  brake 
performance. 

(f)  For  a  vehicle  with  electric 
transmission  of  the  service  brake  control 
signal,  failure  of  a  brake  control  circuit. 


(g)  For  an  EV  with  a  regenerative 
braking  system  that  is  part  of  the  service 
brake  system,  failure  of  the  RBS.  An 
amber  lamp  may  be  used  displaying  the 
symbol  "RBS."  RBS  failure  in  a  system 
that  is  part  of  the  service  brake  system 
may  also  be  indicated  by  an  amber  lamp 
that  also  indicates  ABS  failure  and 
displays  the  symbol  "ABS/RBS". 

•  •         •         •         • 

S5.5.5.  Labeling. 

•  •        •        *        • 

(d)  If  separate  indicators  are  used  for 
one  or  more  of  the  conditions  described 
in  S5.5.1(a)  through  S5.5.1(g),  the 
indicators  shall  display  the  following 
wording: 

•  •        •        •        * 

S6.3.11  State  of  charge  of  batteries  for 
EVs. 

56.3.11.1  The  state  of  charge  of  the 
propulsion  batteries  is  determined  in 
accordance  with  SA£  Recommended 
Practice  J227a,  Electric  Vehicle  Test 
Procedure,  February  1976.  The 
applicable  sections  of  J227a  are  3.2.1 
through  3.2.4,  3.3.1  through  3.3.2.2, 
3.4.1  and  3.4.2,  4.2.1.  5.2,  5.2.1  and  5.3. 

56.3.11.2  At  the  beginning  of  the 
burnish  procedure  (S7.1  of  this 
standard)  in  the  test  sequence,  each 
propulsion  battery  is  at  the  maximum 
state  of  charge  recommended  by  the 
manu£actiu«r,  as  stated  in  the  vehicle 
operator's  manual  or  on  a  label  that  is 
permanentiy  attached  to  the  vehicle,  of, 
if  the  manu&cturer  has  made  no 
recommendation,  not  less  than  95 
percent.  During  the  200-stop  burnish 
procedure,  the  propulsion  batteries  are 
restored  to  the  maximum  state  of  charge 
determined  as  above,  after  each 
increment  of  40  burnish  stops  until  the 
burnish  procedure  is  complete.  The 
batteries  may  be  charged  at  a  more 
frequent  interval  during  a  particular  40- 
stop  increment  only  if  the  EV  is 
incapable  of  achieving  the  initial 
burnish  test  speed  during  that 
increment.  During  the  burnish 
procedure,  the  propulsion  batteries  may 
be  charged  by  external  means  or 
replaced  by  batteries  that  are  at  a  state 
of  charge  of  not  less  than  95  percent.  For 
an  EV  having  a  manual  control  for 
setting  the  level  of  regenerative  braking, 
the  manual  control,  at  the  beginning  of 
the  burnish  procedure,  is  set  to  provide 
maximum  regenerative  braking 
throughout  the  burnish. 

56.3.11.3  At  the  beginning  of  each 
performance  test  in  the  test  sequence 
(S7.2  through  S7.17  of  this  standard), 
unless  otherwise  specified,  an  EV's 
propulsion  batteries  are  at  the  state  of 
charge  recommended  by  the 
manufacturer,  as  stated  in  the  vehicle 
operator's  manual  or  on  a  label  that  is 


permanently  attached  to  the  vehicle,  or. 
if  the  manufacturer  has  made  no 
recommendation,  at  a  state  of  charge  of 
not  less  than  95  percent.  No  further 
charging  of  any  propulsion  battery 
occurs  during  any  of  the  performance 
tests  in  the  test  sequence  of  this 
standard.  If  the  propulsion  lotteries  are 
depleted  during  a  test  sequence  such 
that  the  vehicle  reaches  automatic  shut- 
down, will  not  accelerate,  or  the  low 
state  of  charge  brake  warning  lamp  is 
illuminated,  the  vehicle  is  to  be 
accelerated  to  brake  test  speed  by 
auxiliary  means.  If  a  battery  is  replaced 
rather  than  recharged,  the  replacement 
battery  shall  be  charged  and  measured 
for  state  of  charge  in  accordance  with 
these  procedures. 

SB.  3. 1 2    State  of  charge  of  batteries 
for  electrically-actuated  service  brakes. 
A  vehicle  equipped  with  electrically- 
actuated  service  brakes  also  performs 
the  following  test  series.  Ck)nduct  10 
stopping  tests  from  a  speed  of  100  kph 
or  the  maximum  vehicle  speed, 
whichever  is  less.  At  least  two  of  the  10 
stopping  distances  must  be  less  than  or 
equal  to  70  meters.  The  vehicle  is 
loaded  to  GVWR  and  the  transmission  is 
in  the  neutral  position  when  the  service 
brake  control  is  actuated  and  throughout 
the  remainder  of  the  test  Each  battery 
providing  power  to  the  electrically- 
actuated  service  brakes,  shall  be  in  a 
depleted  state  of  charge  for  conditions 
(a),  (b),  or  (c)  of  this  paragraph  as 
appropriate.  An  auxiliary  means  may  be 
used  to  accelerate  an  EV  to  test  speed. 

(a)  For  an  EV  equipped  with 
electrically-actuated  service  brakes 
deriving  power  from  the  propulsion 
batteries  and  with  automatic  shut-down 
capability  of  the  propulsion  motor(s), 
the  propulsion  batteries  are  at  not  more 
than  five  percent  above  the  EV  actual 
automatic  shut-down  critical  value.  The 
critical  value  is  determined  by 
measiuing  the  state-of-charge  of  each 
propulsion  battery  at  the  instant  that 
automatic  shut-down  occurs. 

(b)  For  an  EV  equipped  with 
electrically-actuated  service  brakes 
deriving  power  from  the  propulsion 
batteries  and  with  no  automatic  shut- 
down capability  of  the  propulsion 
motor(s),  the  propulsion  batteries  are  at 
an  average  of  not  more  than  five  percent 
above  the  actiial  state  of  charge  at  which 
the  brake  failure  warning  signal, 
required  by  S5.5.1(e)  of  this  standard,  is 
illuminated. 

(c)  For  a  vehicle  which  has  one  or 
more  auxiliary  batteries  that  provides 
electrical  energy  to  operate  the 
electrically-actuated  service  brakes, 
each  auxiliary  battery  is  at  not  more 
than  five  percent  above  the  actual  state 
of  charge  at  which  the  brake  failure 
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warning  signal,  required  by  S5.5.1(e)  of 
this  standvd,  is  illuminated. 
S6.3.13    Electric  vehicles. 

56.3.13.1  (a)  For  an  EV  equipped 
with  an  RBS  that  is  part  of  the  service 
brake  system,  the  RBS  is  operational 
during  the  burnish  and  all  tests,  except 
for  the  test  of  a  failed  RBS. 

(b)  For  an  EV  equipped  with  an  RBS 
that  is  not  part  of  the  service  brake 
system,  the  RBS  is  operational  and  set 
to  produce  the  maximiun  regenerative 
braking  effect  diuing  the  burnish,  and  is 
disabled  during  the  test  procedures.  If 
the  vehicle  is  equipped  with  a  neutral 
gear  that  automatically  disables  the 
RBS.  the  test  procedures  which  are 
designated  to  be  conducted  in  gear  may 
be  conducted  in  neutral. 

56.3.13.2  For  tests  conducted  "in 
neutral",  the  operator  of  an  EV  with  no 
"neutral"  position  (or  other  means  such 
as  a  clutch  for  disconnecting  the  drive 
train  from  the  propulsion  motor(s))  does 
not  apply  any  electromotive  force  to  the 
propulsion  motor(s).  Any  electromotive 
force  that  is  applied  to  the  propulsion 
motor(s)  automatically  remains  in  effect 
unless  otherwise  specified  by  the  test 
procedure. 

•  •        •        •        • 

57.2.4  Performance  requirements. 

•  •        •        •        • 

(f)  An  EV  with  RBS  that  is  part  of  the 
service  brake  system  shall  meet  the 
performance  requirements  over  the 
entire  normal  operating  range  of  the 
RBS. 

•  •        •        •        • 

57.4.5  Performance  requirements. 

»  *  » 

S7.4.5.1     An  EV  with  RBS  that  is  part 
of  the  service  brake  system  shall  meet 
the  performance  requirement  over  the 
entire  normal  operating  range  of  the 
RBS. 

•  *        •        •        • 

S7.7.3.     Test  conditions  and 
procedures. 

(h)  For  an  EV,  this  test  is  conducted 
with  no  electromotive  force  applied  to 
the  vehicle  propulsion  motor(s),  but 
with  brake  power  or  power  assist  still 
operating,  unless  cutting  off  the 
propulsion  motor(s)  ^so  disables  those 
systems. 

•  •        •        •        • 

S7.10    Partial  failure. 

•  •        *        *        • 

S7.10.3.     Test  conditions  and 
procedures. 

•  *        *        •   ■    • 

(f)  Alter  the  service  brake  system  to 
produce  any  single  failure.  For  a 
hydraulic  circuit,  this  may  be  any  single 
rupture  or  leakage  type  failure,  other 


than  a  structural  failiue  of  a  housing 
that  is  common  to  two  or  more 
subsystems.  For  a  vehicle  in  which  the 
brake  signal  is  transmitted  electrically 
between  the  brake  pedal  and  some  or  all 
of  the  foundation  brakes,  regardless  of 
the  means  of  actuation  of  the  foundation 
brakes,  this  may  be  any  single  failure  in 
any  circuit  that  electrically  transmits  the 
brake  signal.  For  an  EV  with  RBS  that 
is  part  of  the  service  brake  system,  this 
may  be  any  single  failure  in  the  RBS. 

•  •        *        •        • 

S7.10.4    Performance  requirements. 
For  vehicles  manufactured  with  a  split 
service  brake  system,  in  the  event  of  any 
failure  in  a  single  subsystem,  as 
specified  in  S7.10.3(f)  of  this  standard, 
and  after  activation  of  the  brake  system 
indicator  as  specified  in  S5.5.1,  the 
remaining  portions  of  the  service  brake 
system  shall  continue  to  opyerate  and 
shall  stop  the  vehicle  as  specified  in 
S7.10.4(a)  or  S7.10.4(b).  For  vehicles  not 
manufactvired  with  a  split  service  brake 
system,  in  the  event  of  any  failure  in 
any  component  of  the  service  brake 
system,  as  specified  in  S7. 10.3(f),  and 
after  activation  of  the  brake  system 
indicator  as  specified  in  S5.5.1  of  this 
standard,  the  vehicle  shall,  by  operation 
of  the  service  brake  control,  stop  10 
times  consecutively  as  specified  in 
S7.10.4(a)  or  S7.10.4(b). 

S7.1 1 .3.  Test  conditions  and 
procedures. 

•  •        •        •        • 

(m)  For  vehicles  with  electrically- 
actuated  service  brakes  (brake  power 
imit),  this  test  is  conducted  with  any 
single  electrical  failure  in  the 
electrically-actuated  service  brakes 
instead  of  a  failure  of  any  other  brake 
power  or  brake  power  assist  unit,  and 
all  other  systems  intact. 

(n)  For  an  EV  with  RBS  that  is  part  of 
the  service  brake  system,  this  test  is 
conducted  with  the  RBS  discoimected 
and  all  other  systems  intact. 

S7.12.2.     Test  conditions  and 
procedures. 

•  •        •        *        * 

(i)  For  a  vehicle  equipped  with 
mechanically-applied  parking  brakes, 
make  a  single  application  of  the  parking 
brake  control  wiUi  a  force  not  exceeding 
the  limits  specified  in  S7. 12.2(b).  For  a 
vehicle  using  an  electrically-activated 
parking  brake,  apply  the  parking  brake 
by  activating  the  parking  brake  control. 

•  •        •        *        • 

Issued  on:  August  26. 1997. 
Ricardo  Martinez,  MO. 
A  dministrator. 

[PR  E>oc.  97-23318  Filed  0  4  07;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1206 
[STB  Ex  Pane  No.  560] 

Removal  of  Ot>solete  Motor  Passenger 
Carrier  Accounting  Regulations 

agency:  Surface  Transportation  Board, 
DOT. 

ACTKM:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
rules  concerning  the  Uniform  System  of 
Accoimts  for  motor  carriers  of 
passengers. 

EFFECTIVE  DATE:  This  rule  is  efiective 
September  5. 1997. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88, 109 
Stat.  803  (KXTA),  abolished  the 
Interstate  Commerce  Commission  (ICC 
or  Commission)  and  established  the 
Board  within  the  Department  of 
Transportation.  Section  204(a)  of  the 
ICCTA  provides  that  "(tjhe  Board  shall 
prompUy  rescind  all  regulations 
established  by  the  [ICC]  that  are  based 
on  provisions  of  law  repealed  and  not 
substantively  reenacted  by  this  Act" 

The  regulations  in  part  1206, 
establishing  a  Uniform  System  of 
Accounts  (USOA)  for  motor  carriers  of 
passengers,  were  originally  issued  in 
1937.  In  response  to  the  Motor  Carrier 
Act  of  1935.  the  ICC  adopted  the 
regulations  pursuant  to  former  section 
204  of  the  Interstate  Conunerce  Act  2 
FR  2689  (December  8, 1937). >  Section 
204  was  recodified  in  1978  at  49  U.S.C. 
11142.^  Motor  passenger  carriers  used 
the  USOA  to  develop  data  for  annual 
and  quarterly  reports  in  accordance 
with  49  CFR  part  1249. 

In  Elimination  of  Acctg.  &■  Reporting 
Reqts.  for  Motor  Carriers  of  Passengers, 
3  I.C.C.2d  796  (1987),  the  ICC  adopted 
new  accoimting  and  reporting  rules  for 
motor  passenger  carriers.  The  ICC 
reduced  the  quarterly  and  annual 
reports  presqribed  in  49  CFR  1249  to  a 
one-page  format.  The  ICC  also  decided 
that  the  USOA  would  no  longer  be 
prescribed  as  the  basis  of  motor  carrier 


■  They  were  first  published  at  49  CFR  put  161. 

'This  section  provided  that  the  I(X  "may 
prescribe  a  unifonn  accounting  system  for  classes 
of  carriers  providing  .  .  .  transportation  subject  to 
the  jurisdiction  of  the  Commission  under 
subchapters  U.  III.  and  IV  .  .  .of  this  title." 


/^ 
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accounting.  Instead,  carriers  could 
follow  generally  accepted  accounting 
principles  for  all  reporting  and 
accounting  matters.  Nevertheless,  the 
part  1206  USOA  regulations  were  left  in 
place.  The  ICC  stated  that  because  of 
"the  value  of  the  USOA  as  a  reference 
and  its  importance  to  States  and  others 
for  assuring  uniformity  of  reporting 
.  .  .(,]  the  USOA  will  remain  in  the 
Code  of  Federal  Regulations  for 
reference  purposes  only,  but  it  will  not 
be  prescribed  as  the  basis  of  the 
Commission's  one-page  report  form."  3 
I.C.C.2d  at  802  (emphasis  supplied). 

The  ICCTA  repealed  the  uniform 
accounting  provisions  of  section  11142 
for  motor  carriers.'  Accordingly,  we  will 
remove  the  part  1206  regulations.* 

The  Board  certifies  that  elimination  of 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  regulation  has 
been  retained  in  recent  years  only  as  a 
reference  tool. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1206 

Buses,  Motor  carriers.  Uniform 
System  of  Accounts. 

Decided:  August  25, 1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 

PART  1206— {REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X,  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  Fart  1206. 

[FR  Doc.  97-23460  Filed  9-4-97;  8:45  amj 

BiUJNG  CODE  *»^5-»-P 


*  The  ICCTA  also  transferred  authority  for 
collecting  financial  reports  from  motor  carriers  to 
the  Secretary  of  Transportation  (and  not  this  Board), 
under  new  49  U.S.C.  14123.  The  Secretary  has 
assigned  this  responsibility  to  the  Bureau  of 
Transportation  Statistics.  We  will  address  the 
appropriate  disposition  of  the  companion  part  1249 
ragulations  in  a  separate  proceeding. 

'Even  without  the  repeal  of  the  underlying 
statutory  authority,  we  would  have  questioned  the 
need  or  appropriateness  of  continuing  to  publish 
"for  reference  purposes  only"  more  than  70  | 
of  regulations  that  are  no  longer  in  effect. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  660 

[Docket  No.  961227373-6373-01;  i.D. 
082797F] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Sablefish  Trip 
Umit  Changes  South  of  36°  N.  L^t 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  a  change  to 
restrictions  to  the  Pacific  Coast,  fixed 
gear  groimdfish  fisheries  for  sablefish 
taken  and  retained,  possessed  or  landed 
south  of  36°  N.  lat.  This  action  is 
authorized  by  regulations  implementing 
the  Pacific  Coast  Groimdfish  Fishery 
Management  Plan  (FMP),  which  governs 
the  groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action  is 
intended  to  help  vessels  making  longer 
trips  to  reduce  their  discards.  It  will  also 
improve  the  flexibility  of  landings 
restrictions  for  fishers  south  of  36°  N. 
lat.  by  allowing  them  to  choose  whether 
they  will  land  sablefish  imder  the  daily 
trip  limit  or  under  an  alternative  weekly 
trip  limit. 

DATES:  Effective  0001  hours  local  time 
Q.t.)  September  1, 1997.  This  change 
remains  in  effect  until  the  effective  date 
of  the  1998  annual  specifications  and 
management  measures  for  the  Pacific 
Coast  groimdfish  fishery,  unless 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
September  22, 1997. 
ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  NE..  Seattle.  WA  98115-0070;  or 
William  Hogarth,  Acting  Administrator, 
Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200.  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140 
or  Rodney  Mclnnis  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION:  The 
following  changes  to  routine 
management  measures  are  based  on  the 
best  available  information,  and  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council),  in 
consultation  with  the  states  of 
Washington,  Oregon,  and  California,  at 
its  April  8-11,  1997,  meeting  in 
Millbrae.  CA. 


The  Umited  entry  fixed  gear  sablefish 
fishery  south  of  36°  N.  lat.  is  currently 
managed  with  a  daily  trip  limit  of  350 
lb  (136  kg)  per  day.  At  the  April  Council 
meeting,  the  Council  receivml  testimony 
from  fibers  operating  in  waters  south  of 
36°  N.  lat.  that  the  daily  trip  limit 
results  in  sablefish  discards  for  fishers 
who  make  multi-day  trips  for  other 
species.  Some  limited  entry  fishers  in 
that  area  take  fishing  trips  of  4-6  days 
in  duration  so  that  they  are  able  to  fish 
on  deepwater  species  living  near  the 
seamounts  off  the  coast  of  southern 
California.  Regardless  of  the  length  of 
the  fishing  trip,  fishers  currently  may 
land  sablefish  only  under  the  daily  trip 
limit.  It  is  possible  that  on  a  multi-day 
trip  targeting  deep  water  rockfish,  more 
than  350  lb  (136  kg)  of  sablefish  may 
also  be  taken.  Currently,  sablefish 
exceeding  the  daily  trip  limit  must  be 
discarded  because  daily  trip  limits  may 
not  be  accumulated  over  multi-day 
trips. 

At  its  April  1997  meeting,  the  Council 
recommended  a  measure  that  would 
give  limited  entry,  fixed  gear  sablefish 
fishers  south  of  36°  N.  lat.  the  option  to 
make  just  one  landing  per  week  of  above 
350  lb  (136  kg)  but  not  more  than  1,050 
lb  (476  kg),  rather  than  the  current  daily 
trip  limit  of  350  lb  (136  kg).  Fishers  may 
alternatively  choose  to  oi}erate  under 
the  current  regime,  which  allows  fishers 
to  land  350  lb  (136  kg)  per  day.  A  fisher 
may  not  make  a  landing  larger  than  350 
lb  (136  kg)  and  continue  to  land 
sablefish  under  the  daily  trip  limit  for 
the  rest  of  the  week.  For  the  purposes 
of  this  regulation,  a  week  is  7 
consecutive  days,  from  0001  hours  l.t. 
Sunday  through  2400  hours  l.t. 
Saturday. 

The  Council  recommended  that 
NMFS  set  this  measure  in  place  for 
September  1  if  no  more  than  210  mt 
(462,966  lb)  of  sablefish  have  been 
landed  by  all  gears  in  the  area  south  of 
36°  N.  lat.  through  the  end  of  July.  The 
sablefish  acceptable  biological  catch 
(ABC)  for  waters  south  of  36°  N.  lat.  is 
425  mt  (936.964  lb).  Because  there  is  a 
possibility  that  this  measure  may 
increase  the  rate  of  sablefish  harvest 
south  of  36°  N.  lat.  the  Council  placed 
the  210  mt  (462.966  lb)  restriction  on 
implementing  this  measure.  The 
Council  expects  that,  with  a  south  of  36° 
N.  lat.  harvest  of  less  than  210  mt 
(462,966  lb)  through  the  end  of  July,  this 
measure  may  be  implemented  for 
September  through  December  without 
the  risk  of  exceeding  the  sablefish  ABC 
for  waters  south  of  36°  N.  lat.  To  further 
safeguard  the  ABC,  the  Council 
recommended  removing  the  option  for 
one  large  landing  per  week  if  the 


Federal  Register  /  Vol.  62,  No.  172  /  Friday,  September  5,  1997  /  Rules  and  Regulations      46921 


sablefish  harvest  south  of  36°  N.  lat. 
exceeds  400  mt  (881.840  lb)  before 
December  31, 1997. 

The  best  available  information 
indicated  that  approximately  170  mt 
(374,782  lb)  had  been  taken  by  July  31, 
1997,  in  waters  south  of  36°  N.  lat. 
Therefore,  this  option  will  be  available 
through  December  31, 1997,  or  until  the 
total  sablefish  landings  for  this  area 
exceed  400  mt  (881,840  lb)  and  this 
provision  is  changed  by  NMFS, 
whichever  occurs  first.  This  measure  is 
intended  to  help  vessels  making  longer 
trips  to  reduce  their  discards  and  is  not 
intended  to  accelerate  sablefish  harvest 
in  waters  south  of  36°  N.  lat.  NMFS  is 
also  updating  and  clarifying  language 
that  explains  the  trip  limits  nortih  of  36° 
N.  lat.,  but  that  will  not  change  the 
management  regime  north  of  36°  N.  lat 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
concurs  with  the  Council's 
recommendations  and  makes  the 
following  changes  to  the  1997  anrmal 
management  measures  (62  FR  700, 
January  6, 1997,  as  modified). 

1.  Effective  September  1, 1997,  for 
limited  entry,  fixed  gear  fishera  landing 
sablefish  south  of  36°  N.  lat..  paragraph 
E.(2)(c)  of  section  IV.  is  amended  to  read 
as  follows: 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thomyheads,  and  Trawl- 
Caught  Sablefish) 


(2)  •  •  • 

(c)  Nontrawl  trip  and  size  limits,  (i) 
Daily  trip  limit.  The  daily  trip  limit, 
which  applies  to  sablefish  of  any  size, 
is  in  effect  north  of  36°  N.  lat.  until  the 
closed  periods  before  or  after  the  regular 
season  (as  specified  at  50  CFR  660.323 
(a)(2))  (62  FR  45350).  between  the  end 
of  the  regular  season  and  the  beginning 
of  the  mop-up  season,  and  after  the 
mop-up  season.  The  daily  trip  limit  is 
in  effect  throughout  the  year  in  Federal 
watere  south  of  36°  N.  lat.  (A)  The  daily 
trip  limit  for  sablefish  taken  and 
retained  with  nontrawl  gear  north  of  36" 
N.  lat.  is  300  lb  (136  kg),  not  to  exceed 
600  lb  (272  kg)  cumulative  in  a  calendar 
month  in  which  the  daily  trip  limit  is 
in  effect  (e.g..  August  before  the  start  of 
the  regular  season  on  August  25, 1997; 
in  September  after  the  close  of  the 
regular  season;  and  in  October  after  the 
mop-up  season.  Exact  dates  of  the  mop- 
up  season  are  yet  to  be  announced.)  (B) 
The  daily  trip  limit  for  sablefish  taken 
and  retained  with  nontrawl  gear  south 
of  36°  N.  lat.  is  (1)  350  lb  (159  kg)  with 
no  cumulative  limit  on  the  amount  of 
sablefish  that  may  be  retained  in  a 
month;  or  (2)  one  landing  of  sablefish 
per  week  above  350  lb  (159  kg)  but  not 
to  exceed  1,050  lb  (476  kg).  A  week  is 
7  consecutive  days,  from  0001  hours  l.t 
Sunday  through  2400  hours  l.t 
Satiuday. 


Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  houre.  NMFS  has 
determined  that  good  cause  exists  for 
this  document  to  be  published  without 
affording  a  prior  opportunity  for  public 
comment  or  a  30-day  delayed 
effectiveness  period.  Because  this  action 
would  reduce  a  burden  on  some 
sablefish  fishers  while  reducing 
discards  of  sablefish  caught  south  of  36* 
N.  lat,  and  because  the  public  had  an 
opportunity  to  comment  on  the  action  at 
the  April  1997  Coiuunl  meeting, 
providing  an  opportunity  for  public 
comment  now  is  uiuiecessarily  and 
contrary  to  the  public  interest.  This  rule 
relieves  a  restriction.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323(b)(1),  and  are  exempt  from 
review  under  E.0. 12866. 

Aothority:  16  U.S.C  1801  et  seq. 
Dated:  August  29, 1S97. 
Guy  C  Matlock, 

Directtu;  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-23561  Filed  8-29-97;  4:50  pm) 
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NUCLEAR  REQULATORY 
COMMSSKM 


10CFRPart9 


RIN31S0-AF78 


Electronic  Freedom  of  Informatfon  Act 
Implementation 

AQBICV:  Nuclear  Regulatory 

Cominusion. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Coounission  (NRC)  is  proposing  to 
amend  its  regulations  to  implement  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA),  which 
are  designed  to  bring  the  Freedom  of 
Information  Act  (FOIA)  into  the 
information  and  electronic  age  by 
clarifying  that  FOIA  applies  to  records 
maintained  in  hardcopy  or  electronic 
format.  The  proposed  rule  would 
implement  statutory  provisions  of  the 
law  that  broaden  pubUc  access  to 
government  information  by  placing 
more  records  on- Line  and  expanding  the 
role  of  the  agency  public  doc\mient 
room.  The  proposed  rule  would 
implement  statutory  amendments  that 
recognize  the  difficulty  in  responding  to 
requests  in  the  10  working  days 
formerly  required  and  extend  that  time 
to  20  working  days.  It  also  provides 
procedures  for  agencies  to  discuss  ways 
of  tailoring  requests  to  improve 
responsiveness.  The  proposed  rule 
would  amend  NRC's  FOIA  regulations 
to  comply  with  the  requirements  of  the 
new  statute.  Certain  other  changes  have 
been  made  to  correct  administrative 
errors  and  to  update  or  remove  obsolete 
information. 

DATES:  Submit  conmients  by  October  6, 
1997.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 


0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  Federal 
workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  section. 

Examine  conunents  received  at:  The 
NRC  Public  Document  Room.  2l20  L 
Street,  NW.  (Lower  Level),  Washington, 
DC 

FOR  FURTHER  INFORMATKM  CONTACT: 
Russell  A.  Powell,  Chief,  Freedom  of 
Information/Local  Public  Docimient 
Room  Branch,  Office  of  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Conmiission,  Washington. 
DC  20555-0001.  telephtme:  (301)  415- 
7169,  e-mail:  RAPlOnrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  InfiDnnation 

On  October  2^.  1996,  the  President 
signed  into  law  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
(EFOIA).  Public  Law  231,  110  Stat.  3048 
(1996).  EFOIA  includes  provisions 
authorizing  or  requiring  agencies  to 
promulgate  regulations  implementing 
certain  of  its  requirements,  including 
the  tracking  of  Freedom  of  Information 
Act  (FOIA)  requests,  the  aggregation  of 
FOIA  requests,  and  the  expedited 
processing  of  FOIA  requests.  In 
addition,  EFOIA  changes  the  time  limit 
for  responding  to  a  FOIA  request  from 
ten  to  twenty  worlung  days,  the 
requirements  for  reporting  FOIA 
activities  to  Congress,  and  the  cases  in 
which  an  agency  may  extoid  the  time 
within  which  it  will  respond  to  a  FOIA 
request.  EFOIA  also  includes  provisions 
regarding  the  availability  of  documents 
in  electronic  form,  the  treatment  of 
■electronic  records,  and  the 
estabUshment  of  "electronic  reading 
•  rooms." 

The  Nuclear  Regulatory  Commission 
proposes  to  amend  its  regulation 
implementing  the  FOIA.  10  CFR  Part  9. 
The  propKJsed  amendments  would 
revise  the  NRC's  FOIA  regulations  to 
comply  with  EFOIA. 

New  Provisions 

A.  New  and  Revised  Definitions 

The  proposed  rule  would  estabUsh  a 
new  title.  Freedom  of  Information  Act 
and  Privacy  Act  Officer,  for  the 


designated  official  responsible  for 
admLu8trati<Hi  of  the  FOIA  and  Privacy 
Act  in  Ueu  of  using  the  organizational 
title  of  the  responsible  individual  which 
may  not  be  as  indicative  of  these 
specific  responsibilities.  A  new 
definition  is  proposed  to  be  added  to  10 
CFR  9.13  to  reflect  this  new  title. 

The  definition  of  record  would  be 
amended  to  add  "any  information  that 
would  be  an  agency  record  subject  to 
the  requirements  of  (5  USC  552)  when 
maintained  by  an  agency  in  any  format, 
including  an  electronic  format"  and  to 
read  "Record  also  includes  a  book. 
•  *   *  drawing,  diagram,  *  •  *". 

The  definition  of  review  time  would 
be  revised  to  remove  from  the  definition 
the  period  spent  "excising  from  the 
records  those  portions  which  are  to  be 
withheld." 

B.  Electronic  Records 

Section  3  of  EFOIA  amends  5  U.S.C 
552(f)(2)  to  define  "agency  record"  for 
purposes  of  FOIA  as  including  "any 
information  that  would  be  an  agency 
record  subject  to  the  requirements  of  (5 
U.S.C  552)  when  maintained  by  an 
agency  in  any  format,  including  an 
electronic  format."  Section  552(f)  thus 
clarifies  that  the  term  "agency  record" 
includes  information  stored  in  any 
computer  readable  format  as  well  as 
traditional  paper  documents.  The 
proposed  regulations  would  amend  10 
CFR  9.13  to  specifically  include 
information  in  an  electronic  format 
within  the  definition  of  the  term 
"agency  record."  10  CFR  9.13 
specifically  includes  in  the  definition  of 
"search"  time  spent  reviewing  records 
by  automated  means  as  well  as 
manually. 

C.  Electronic  Reading  Room 

Section  4  of  EFOIA  amends  5  U.S.C. 
552(a)(2),  which  previously  required 
agencies  to  make  available  for  public 
inspection  and  copying  certain 
information,  such  as  agency  opinions 
and  policy  statements,  administrative 
staff  manuals  and  staff  instructions  that 
afi^ect  a  member  of  the  public.  The  new 
law  expands  these  categories  to  include 
agency  records  that  have  been  made 
publicly  available  and  are  likely  to  be 
the  subject  of  repetitive  public  requests, 
as  well  as  a  general  index  of  these 
frequently  sought  docimients.  The 
amendments  further  provide  that 
section  552(a)(2)  records  created  on  or 
after  November  1. 1996.  must  be  made 
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available  by  computer 
telecommunications  within  one  year 
after  such  date,  or  if  computer 
telecommunications  have  not  been 
established,  by  other  electronic  means. 
The  general  index  of  these  records  is  to 
be  available  by  computer 
telecommunications  by  December  31. 
1999.  These  new  requirements,  as  well 
as  the  on-line  address  for  NRC's 
homepage  on  the  Internet,  would  be 
incorporated  in  10  CFR  9.21  (c)(6)  and 

(0. 

Finally,  where  material  has  been 
withheld  in  electronic  records  made 
available  to  the  public,  the  extent  of  the 
deletions  must  now  be  indicated  on  the 
portion  of  the  record  made  available  or 
published  and,  where  technically 
possible,  must  be  indicated  at  the  place 
in  the  record  where  the  deletion 
occurred.  This  new  requirement  would 
be  included  at  10  CFR  g.l9(d). 

D.  Honoring  Form  or  Format  of  Requests 

EFOIA,  5  U.S.C.  552(a)(3)  contains 
three  significant  new  provisions.  First,  5 
U.S.C  552(a)(3)(B)  requires  agencies, 
when  making  records  available  to  the 
public,  to  do  so  "in  any  form  or  format 
requested  by  the  person  if  the  record  is 
readily  reproducUile  by  the  agency"  in 
the  requested  manner.  This  new 
requirement  would  be  included  in  10 
CFR  9.15.  Second.  5  U.S.C.  552  (a)(3)(C) 
makes  it  clear  that  when  an  FOIA 
request  is  received,  an  agency  should 
not  only  search  for  hard  copies,  bat 
should  also  search  for  the  records  in 
their  electronic  form.  This  new 
requirement  would  be  included  in  10 
CFR  9.15.  Finally,  a  "search"  under  the 
amendmento  means  to  review,  manually 
"or  by  automated  means,"  agency 
records  for  the  purpose  of  locating  those 
records  which  are  responsive  to  a 
request  This  new  requirement  would  be 
incorporated  in  10  CFR  9.13  in  the 
definition  of  "search  time." 

E.  Time  Limits  for  Responding  to 
Requests 

In  recognition  of  the  Cact  that  10 
working  days  is  not  a  realistic 
timefrBme,  the  EFOIA  amendmenta,  5 
U.S.C.  552(a)(6)(A)(i),  extend  the  time  to 
respond  to  a  request  from  10  to  20 
working  days.  10  CFR  9.25  would  be 
amended  to  reflet  the  change  in  the 
time  limits  for  mitial  disclosure 
determination  bom  10  to  20  working 
days  effective  October  2, 1997. 

F.  Multitrack  Processing  of  Requests 

However,  Congress  recognized  that 
even  with  the  increase  in  time  to 
process  requests,  many  agencies  may 
not  be  prepared  to  meet  a  20  workic^- 
day  deadline  for  some  requesta. 


Therefore,  to  help  ensure  timely  agency 
responses  to  requests,  the  new  law,  5 
U.S.C.  552(a)(6)(D)(i).  authorizes 
agencies  to  establish  separate  systems 
within  the  agency  for  handling  simple 
and  complex  requests.  Under  these 
types  of  systems,  called  "multitrack 
processing,"  requests  would  be 
categorized  based  on  the  amount  of 
agency  effort  involved  in  processing  the 
request  This  would  replace  the  current 
first-in,  first  out  approach  generally 
employed  at  the  NRC.  Agencies  must 
still  exercise  due  diligence  within  each 
track.  The  new  law,  5  U.S.C. 
552(a)(6)(D)(ii),  also  requires  agencies  to 
give  requesters  the  opportunity  to  limit 
the  scope  of  their  requesta  to  qualify  for 
processing  under  a  faster  track.  This 
provision  is  intended  to  permit  more 
requests  to  be  completed  more  quickly 
by  providing  an  incentive  for  requesters 
to  frame  narrower  requesta  for  fewer 
docimiente.  These  new  provisions 
would  be  incorporated  in  NRC's 
proposed  three-track  system  described 
in  10  CFR  9.25(c). 

The  first  track  is  for  simple  requesta 
or  requesta  of  moderate  complexity  that 
are  expected  to  be  completed  within  20 
working  days  (e.g.,  a  request  that  does 
not  involve  a  large  volume  of 
documenta,  retrieval  of  documenta  from 
regional  offices,  or  extensive 
coordination  between  NRC  offices). 

The  second  track  is  for  requesta 
involving  unusual  circumstances  that 
are  expected  to  take  between  21-30 
working  days  to  complete. 

The  tnird  track  is  for  requesta  that, 
because  of  their  unusual  volume  or 
complexity,  are  expected  to  take  more 
than  30  working  days  to  complete. 

Upon  receipt  of  a  request,  NRC  would 
notify  the  requester  of  the  track  in 
which  the  request  has  been  placed  for 
processing  and  the  estimated  time  for 
completion.  Should  subsequent 
information  substantially  change  the 
estimated  time  to  process  the  request, 
the  requester  would  be  notified 
telephonically  or  in  writing.  A  requester 
may  modify  the  request  to  allow  it  to  be 
processed  imder  a  different  track  for  a 
Easter  response. 

G.  Unusual  Circumstances 

Even  with  use  of  multitrack 
processing.  Congress  recognized  that  in 
some  circumstances  the  statutory 
response  time  will  not  be  met  The 
EFOIA  retains  the  provisions  for 
agencies  to  extend  the  initial  20  woridng 
day  response  time  for  an  initial  request, 
or  the  20  working  day  response  time  for 
an  appeal,  an  additional  10  working 
days  in  "imusnal  circiunstances." 
Agencies  must  provide  the  requester 
with  a  written  justification  for  the 


extension  that  contains  the  date  of  the 
expected  agency  response.  The 
amendmenta  would  retain  the  definition 
of  "unusual  circumstances"  as  time 
needed  to  search  for  and  collect  the 
requested  records  from  field  facilities  or 
other  establishmenta  that  are  separate 
from  the  office  processing  the  request; 
the  need  to  search  for,  collect  and 
appropriately  examine  a  voluminous 
amount  of  material  demanded  in  a 
single  request;  and  the  need  for 
consultation  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request  or  among 
two  or  more  parts  of  the  agency  having 
substantia]  interest  in  the  request  Thrae 
consultations  must  be  conducted  "with 
all  practicable  speed."  5  U.S.C. 
552(a)(6)(B)(iii). 

H.  Exceptional  Circumstances 

In  addition  to  extensions  imder 
imusual  circumstances,  the  EFOIA 
amendmenta,  5  U.S.C.  552(a)(6)(B)(ii). 
authorize  the  agency  to  negotiate  a 
response  time  with  a  requester  that  may 
exceed  the  statutory  maximum  (20 
working  days  plus  a  10  woiiung-day 
extension)  for  those  FOIA  requesta  that 
the  agency  determines  cannot  be 
prtx:essed  within  the  statutory  time 
limita.  The  agency  must  offer  the 
requester  an  opporttmify  to  limit  die 
scop>e  of  the  request  so  that  it  may  be 
processed  within  the  prescribed  20 
working  days.  Congress  asserted  that 
this  process  for  negotiated  time  limita 
reflecta  the  policy  that  FOIA  worics  best 
when  requesters  and  agencies  work 
together  to  define  and  fulfill  reasonable 
requesta.  This  new  provision  would  be 
incorporated  in  10  CFR  9.25(c). 

/.  Aggregation  of  Requests 

The  EFOIA  amendmenta,  5  U.S.C 
552(a)(6)(B)(iv),  authorize  agencies  to 
promulgate  regulations  that  allow  for 
the  aggregation  of  FOIA  requesta  by  the 
same  requester  or  by  a  group  of 
requesters  acting  together.  Aggregation 
may  occur  if  the  agency  "reasonably 
believes"  that  these  multiple  requesta 
do  indeed  constitute  a  single  request 
This  new  provision  would  be 
implemented  in  10  CFR  9.39(e). 

/.  Requests  for  Expedited  Processing 

The  EFOL\  amendmenta,  5  U.S.C 
552(a)(6)(E)(i),  require  agencies  to 
promul^te  regulations  to  provide  for 
"expedited  processing"  in  cases  where 
the  person  requesting  the  records 
demonstrates  a  "compelling  need"  and 
in  other  cases  where  the  agency 
determines  expedited  processing  is 
warranted.  The  amendimente  define 
"compelling  need"  in  two  ways.  One  is 
whefe  "a  failure  to  obtain  requested 
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records  on  an  expedited  basis  *   *   * 
could  reasonably  be  expected  to  pose  an 
,  imminent  threat  to  the  life  or  physical 
safety  of  an  individual."  The  other  is 
where  a  "person  primarily  engaged  in 
disseminating  information"  to  the 
public  has  "an  urgency  to  inform  the 
public  concerning  actual  or  alleged 
Federal  Government  activity."  The 
House  Committee  report  explaining  the 
legislation  states  that  a  person 
"primarily  engaged"  in  the  business  of 
dissemination  of  information  "should 
not  include  individuals  who  are 
engaged  only  incidentally  in  the 
dissemination  of  information,"  but 
requires  that  "information 
dissemination  be  the  main  activity  of 
the  requester,  although  it  need  not  be 
their  sole  occupation."  A  requester  who 
is  "only  incidentally"  involved  in 
information  dissemination,  in  addition 
to  other  activities,  would  not  satisfy  this 
requirement 

The  report  further  explains  that  the 
term  "urgency  to  inform,"  one  of  the 
qualifying  elements  for  expedited 
processing,  must  involve  a  matter  of 
"current  exigency  to  the  American 
public"  such  that  any  reasonable  person 
could  conclude  that  delaying  a  response 
to  a  FOIA  request  woidd  compromise  a 
"significant  recognized  interest."  The 
public's  right  to  know,  while 
"significant  and  important,"  would  not 
stand  alone  as  sufficient  to  satisfy  this 
standard.  Agencies  will  have  to  make 
both  "factual  and  subjective  judgments" 
about  situations  cited  by  requesters  as 
reasons  for  expedited  processing  and 
must  demonstrate  "fairness  and 
diligence"  in  exercising  their  discretion. 
Requesters  must  provide  detailed 
explanations  to  support  their  expedited 
requests. 

The  EFOIA  amendments,  5  U.S.C. 
552(a)(6)(E)(ii),  require  that  agency 
Tegulations  provide  that  requesters  be 
given  notice  within  10  calendar  days 
after  the  date  of  the  request  as  to  the 
determination  whether  it  qualifies  for 
expedited  processing.  Once  expedited 
processing  is  granted,  agencies  must 
process  it  "as  soon  as  practicable"  (5 
U.S.C.  552  (a)(6)(E)(iii)).  Any 
administrative  appeal  to  a  denial  of 
expedited  processing  must  be  handled 
with  "expeditious  consideration"  (5 
U.S.C.  552  (a)(6)(E)(iiKU)).  If  an  agency 
denies  the  request  for  expedited 
processing  or  fails  to  act  upon  the 
request  within  the  prescribed  10 
calendar  days,  petitioner  may  seek 
judicial  review.  The  NRC  would 
implement  the  EFOIA  requirements  for 
expedited  processing  at  10  CFR  9.25(e) 
and  9.29. 


K.  Estimates  of  the  Volume  of  Materials 
Denied 

EFOIA,  5  U.S.C.  552(a)(6)(F),  requires 
agencies  to  make  a  reasonable  effort  to 
estimate  the  volume  of  any  requested 
record  material  that  is  denied  in  whole 
or  in  part,  and  to  provide  the  estimate 
to  the  requester  unless  providing  such 
estimate  would  harm  an  interest 
protected  by  a  FOIA  exemption.  This 
new  requirement  would  be 
implemented  at  10  CFR  9.19(c). 

L.  Annua]  Report  to  Congress 

The  EFOIA,  5  U.S.C.  552(e),  amended 
the  annual  requirements  for  reporting 
agency  FOIA  activities  to  Congress.  On 
or  before  February  1  of  each  year 
beginning  in  1999,  agencies  must 
submit  to  the  Attorney  General  an 
annual  report  that  covers  the  preceding 
fiscal  year  and  includes  the  number  of 
determinations  made  by  the  agency  not 
to  comply  with  the  requests  for  records 
made  to  the  agency  and  the  reasons  for 
those  determinations;  the  number  of 
appeals  made  by  persons,  the  results  of 
those  appeals,  and  the  reason  for  the 
action  upon  each  appeal  that  residts  in 
a  denial  of  information;  a  complete  list 
of  all  statutes  that  the  agency  used  to 
authorize  the  withholding  of 
information  under  Section  552(b)(3), 
which  exempts  information  that  is 
specifically  exempted  from  disclosure 
by  other  statutes:  a  description  of 
whether  a  court  has  upheld  the  decision 
of  the  agency  to  withhold  information 
under  each  of  those  statutes  cited,  and 
a  concise  description  of  the  scope  of  any 
information  upheld;  the  number  of 
requests  for  records  pending  before  the 
agency  as  of  September  30  of  the 
preceding  year,  and  the  median  number 
of  days  that  these  requests  had  been 
pending  before  the  agency  as  of  that 
date;  the  number  of  requests  for  records 
received  by  the  agency  and  the  number 
of  requests  the  agency  processed;  the 
median  number  of  days  taken  by  the 
agency  to  process  different  types  of 
requests;  the  total  amount  of  fees 
collected  by  the  agency  for  processing 
requests;  the  average  amount  of  time 
that  the  agency  estimates  as  necessary, 
based  on  the  past  experience  of  the 
agency,  to  comply  with  different  types 
of  requests;  the  number  of  full-time  staff 
of  the  agency  devoted  to  the  processing 
of  requests  for  records  under  this 
section;  and  the  total  amount  expended 
by  the  agency  for  processing  these 
requests.  The  NRC  would  implement 
this  amended  EFOIA  reporting 
requirement  in  10  CFR  9.45. 

The  amendments  require  each  agency 
to  make  these  annual  reports  available 
to  the  public  through  a  computer 


network,  or  by  other  electronic  means  if 
computer  networking  is  not  a  possibility 
for  the  agency.  The  NRC  has  posted  its 
annual  report  on  its  website  on  the 
Internet  that  is  accessible  through  the 
NRC  homepage  at:  httpWwww.nrc.gov. 
The  report  is  also  available  in  the  NRC 
Public  Doounent  Room. 

Electroaic  Accaw 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld  or 
connecting  to  the  NRC  interactive 
rulemaking  web  site,  "Rulemaking 
Forum."  The  bulletin  board  may  he 
accessed  using  a  personal  computer,  a 
modem,  and  one  of  the  commonly 
available  communications  software 
packages,  or  diiectiy  via  Internet. 
Back^und  dociunents  on  the 
rulemaking  are  also  available  for 
downloading  and  viewing  on  the 
bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-600- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.8,1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
further  information  about  options 
available  for  NRC  at  FedWorld,  consult 
the  "Help/Information  Center"  from  the 
"NRC  Main  Menu."  Users  will  find  the 
"FedWorid  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct-dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-3339;  Telnet  via  Internet: 
fedworid.gov  (192.239.93.3);  File 
Transfer  Protocol  (FTP)  via 
Intemet:ftp:fedworld.gov 
(192.239.92.205);  and  World  Wide  Web 
using:  http://www.fedworld.gov  (this  is 
the  Uniform  Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll- 
free  number  to  contact  FgdWorld,  access 
the  NRC  subsystem  from  the  main 
FedWorld  menu  by  selecting  "F — 
Regulatory,  Government  Administration 
and  State  Systems,"  then  selecting  "A — 
Regulatory  Information  Mall."  At  that 
point,  a  menu  will  be  displayed  that  has 
an  option  "A — U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  Main  Menu.  You  can  also 
go  direcUy  to  the  NRC  Online  area  by 
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typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  you  access  NRC  from 
FedWorld's  Main  Menu,  then  you  may 
return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  then  you  will 
have  full  access  to  all  NRC  systems,  but 
you  will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Although 
you  will  be  able  to  download 
dociunents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP.  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  wdth 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  NRC  Rules  Menu. 

You  may  also  access  the  NRCs 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
same  access  as  the  FedWorld  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Telephone:  301-415-5780;  e-moji; 
AXD3Qnrc.gov.  For  information  about 
the  interactive  rulemaking  site,  contact 
Ms.  Carol  Gallagher,  Telephone:  301- 
415-6215;  e-mail:  CAG^Qrcgov. 

EnTironmental  Impact — Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  niunber  3150-0043. 


Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

Regulatory  Analjrsis 

This  proposed  rule  would  implement 
the  EFOL\  by  amending  10  CFR  Part  9. 
Subpart  A — ^Freedom  of  Information  Act 
Regulations.  This  is  an  administrative 
regulatory  action  that  would  make 
NRC's  regulations  reflect  the  new 
provisions  of  the  EFOIA.  The  proposed 
rule  would  not  have  any  adverse 
economic  impact  on  any  class  of 
Licensee  or  the  NRC;  on  the  contrary,  the 
proposed  rule  with  its  new  provisions 
allowing  expedited  and  multitrack 
processing  may  provide  some  new  and 
additional  benefit  to  those  who  may  opt 
to  use  these  regulations  to  obtain  access 
to  NRC  records  and  information. 

This  constitutes  the  regulatory 
analysis  for  this  proposed  rule. 

Regulatmy  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  nUe  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  amendments  to  10  CFR 
Part  9  are  procedural  in  natiue  and  are 
required  to  implement  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA),  5  U.S.C. 
552. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109  does  not 
apply  to  this  proposed  rule;  therefore,  a 
backfit  analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  Chapter  I. 

List  of  Subjects  in  10  CFR  Part  9 

Criminal  penalties.  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  reqiurements.  Sunshine 
Act. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552,  552a,  and 
553;  the  NRC  is  proposing  to  adopt  the 
following  amendment  of  10  CFR  Part  9, 
Subpart  A — Freedom  of  Information  Act 
Regulations. 

PART  9-PUBUC  RECORDS 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 


Authority:  Sec.  161. 68  Stat.  948,  as 
amended  (42  U.S.C  2201);  sec.  201,  88  SUt 
1242,  as  amended  (42  U.S.C  5841). 

Subpart  A  also  issued  under  S  U.S.C  SS2; 
31  U.S.C  9701;  Pub.  L  99-570. 

Subpart  B  is  also  issued  under  5  U.S.C 
552a. 

Subpart  C  also  issued  under  S  U.S.C  5S2b. 

2.  In  §  9.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

f  9.8    Information  collection  requirwiMntK 
OMB  approval. 


(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  9.23, 9.29, 9.40, 
9.41, 9.53, 9.54. 9.55. 9.65. 9.66,  and 
9.67. 

3.  In  Part  9.  Subpart  A  is  revised  to 
read  as  follows: 

Subpart  A— Freedom  o(  InfomwOon  Act 
RaguMiona 

Sec. 

9.11    Scope  of  subpart. 

9.13    Definitions. 

9.15    Availability  of  records. 

9.17    Agency  records  exempt  from  public 

disclosure. 
9. 19    Segregation  of  exempt  infonnation  and 

deletion  of  identifying  details. 
9.21    Publicly-available  records. 
9.23    Requests  for  records. 
9.25    Initial  disclosure  determinatian. 
9.27    Form  and  content  of  responses. 
9.29    Appeal  from  initial  detarminatioo. 
9.31    Extension  of  time  for  response. 

9.33  Search,  review,  and  special  service 
fees. 

9.34  Assessment  of  interest  and  delit 
collection. 

9.35  Duplication  fees. 

9.37    Fees  for  search  and  review  of  agency 
records  by  NRC  personnel. 

9.39  Search  and  duplication  provided 
without  charge. 

9.40  Assessment  of  fees. 

9.41  Requests  for  waiver  or  reduction  of 
fees. 

9.43    Processing  requests  for  a  waiver  or 

reduction  of  fees. 
9.45    Annual  report  to  Congress. 

Subpart  A— FrMdom  of  Infonnatfon 
Act  Regulations 

f9.ll    Scope  of  subpart 

This  subpart  prescribes  procedures  fior 
making  NRC  records  available  to  the 
pubUc  for  inspection  and  copying 
pursuant  to  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  provides  notice  of  prooeduies 
for  obtaining  NRC  records  othenwise 
publicly  available.  This  subpart  does 
not  affsct  the  dissemination  or 
distribution  of  NRC-originated,  or  NRC 
contractor-originated,  information  to  the 
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public  under  any  other  NRC  public, 
technical,  or  other  information  program 
or  policy. 

§9.13    Dennmons. 

Agency  record  means  a  record  in  the 
possession  and  control  of  the  NRC  that 
is  associated  with  Government  business. 
Agency  record  does  not  include  records 
such  as — 

(1)  Publicly-available  books, 
periodicals,  or  other  publications  that 
are  owned  or  copyrighted  by  non- 
Federal  sources 

(2)  Records  solely  in  the  possession 
and  control  of  NRC  contractors; 

(3)  Personal  records  in  possession  of 
NRC  personnel  that  have  not  been 
circulated,  were  not  required  to  be 
created  or  retained  by  the  NRC,  and  can 
be  retained  or  discarded  at  the  author's 
sole  discretion,  or  records  of  a  personal 
nature  that  are  not  associated  with  any 
Government  business;  or 

(4)  Non-substantive  information  in 
logs  or  schedule  books  of  the  Chairman 
or  Commissioners,  uncirculated  except 
for  typing  or  recording  purposes. 

Commercial-use  request  means  a 
request  made  under  §  9.23(b)  for  a  use 
or  purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made. 

Direct  costs  mean  the  expenditures 
that  an  agency  incurs  in  searching  for 
and  duplicating  agency  records.  For  a 
commercial-use  request,  direct  costs 
include  the  expenditxires  involved  in 
reviewing  records  to  respond  to  the 
request.  Direct  costs  include  the  salary 
of  the  employee  category  performing  the 
work  based  on  that  basic  rate  of  pay 
plus  16  percent  of  that  rate  to  cover 
fringe  benefits  and  the  cost  of  operating 
duplicating  machinery. 

Duplication  means  the  process  of 
making  a  copy  of  a  record  necessary  to 
respond  to  a  request  made  under  §  9.23. 
Copies  may  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  disk, 
magnetic  tape,  or  machine  readable 
documentation,  among  others. 

Educational  institution  means  an 
institution  that  operates  a  program  or 
programs  of  scholarly  research. 
Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education. 

Freedom  of  Information  Act  and 
Privacy  Act  Officer  means  the  NRC 
official  designated  to  fulfill  the 
responsibilities  for  implementing  and 
administering  the  Freedom  of 


Information  Act  and  Privacy  Act  as 
specifically  designated  under  this 
regulation. 

Noncommercial  scientific  institution 
means  an  institution  that  is  not  operated 
on  a  commercial  basis,  as  the  term 
"commercial"  is  referred  to  in  the 
definition  of  "conunercial-use  request," 
and  is  operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

Office,  unless  otherwise  indicated, 
means  all  offices,  boards,  panels,  and 
advisory  committees  of  the  NRC. 

Record  means  any  information  that 
would  be  an  agency  record  subject  to 
the  requirements  of  the  Freedom  of 
Information  Act  when  maintained  by 
the  NRC  in  any  format,  including  an 
electronic  format.  Record  also  includes 
a  book,  paper,  map,  drawing,  diagram, 
photograph,  brochure,  punch  card, 
magnetic  tape,  paper  tape,  sound 
recording,  pamphlet,  slide,  motion 
picture,  or  other  documentary  material 
regardless  of  form  or  characteristics. 
Record  does  not  include  an  object  or 
article  such  as  a  structure,  fumitxire,  a 
tangible  exhibit  or  model,  a  vehicle,  or 
piece  of  equipment. 

Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  news  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qutdify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscriptions  by  the  general 
public. 

Review  time  means  the  period 
devoted  to  examining  records  retrieved 
in  response  to  a  request  to  determine  if 
they  are  in  fact  responsive,  and  to 
determine  whether  they  are  exempt 
from  disclosure  in  whole  or  in  part. 
Also,  review  time  includes  the  period 
devoted  to  examining  records  to 
determine  which  Freedom  of 
Information  Act  exemptions  are 
applicable  and  identifying  records  or 
portions  thereof  to  be  disclosed. 

Search  time  means  the  period  devoted 
to  reviewing,  manually  or  by  automated 
means,  agency  records  for  the  purpose 
of  locating  those  records  which  are 
responsive  to  a  request.  This  includes  a 
page-by-page  or  line-by-line 
identification  of  responsive  information 
within  the  records. 

Unusual  circumstances  mean — 


(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
will  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  NRC  having 
substantial  subject-matter  interest 
therein. 

f».15    Availablilty  of  reeonto. 

The  NRC  will  make  available  for 
public  inspection  and  copying  any 
reasonably  described  agency  record  in 
the  possession  and  control  of  the  NRC 
under  the  provisions  of  this  subpart, 
and  upon  request  by  any  person. 
Records  will  be  made  available  in  any 
form  or  format  requested  by  a  person  if 
the  record  is  readily  reproducible  by 
NRC  ia  that  form  or  format.  NRC  will 
make  reasonable  efforts  to  nmintiiin  its 
records  in  forms  or  formats  that  are 
reproducible.  NRC  will  make  reasonable 
efforts  to  search  for  records  in  electronic 
form  or  format  when  requested,  except 
when  these  efforts  would  significantly 
interfere  with  the  operation  of  any  of  the 
NRC's  automated  information  systems. 
Records  that  the  NRC  routinely  makes 
publicly  available  are  described  in 
S  9.21.  Procedures  and  conditions 
governing  requests  for  records  are  set 
forth  in  §9.23. 

f9.17    Agency  records  exampt  from  public 
dlsckMure. 

(a)  The  following  types  of  agency 
records  are  exempt  from  public 
disclosure  luider  §9.15: 

(1)  Records — 

(i)  That  are  specifically  authorized 
under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy,  and 

(ii)  That  are  in  fact  properly  classified 
pursuant  to  such  Executive  order 

(2)  Records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  agency 

(3)  Records  specifically  exempted 
from  disclosure  by  statute  (other  than  5 
U.S.C.  552b),  provided  that  the  statute— 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  a  manner 
that  leaves  no  discretion  on  the  issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld 
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(4)  Trade  secrets  and  conmiercial  or 
financial  information  obtained  from  a 
person  that  are  privileged  or 
confidential 

(5)  Interagency  or  intia-agency 
memorandums  or  letters  that  would  not 
be  available  by  law  to  a  party  other  than 
an  agency  in  litigation  with  the  agency 

(6)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of 
these  law  enforcement  records  or 
information — 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority,  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  the 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Matters  contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  at  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  Nothing  in  this  subpart  authorizes 
withholding  of  information  or  limiting 
the  availability  of  records  to  the  public 
except  as  specifically  provided  in  this 
part,  nor  is  this  subpart  authority  to 
withhold  information  from  Congress. 

(c)  Whenever  a  request  is  made  that 
involves  access  to  agency  records 
described  in  paragraph  (a)(7)  of  this 
section,  the  NRC  may,  during  only  the 
time  as  that  circumstance  continues. 


treat  the  records  as  not  subject  to  the 
requirements  of  this  subpart  when — 

(1)  The  investigation  or  proceeding 
involves  a  possible  violation  of  crimLial 
law;  and 

(2)  There  is  reason  to  believe  that — 
(i)  The  subject  of  the  investigation  or 

proceeding  is  not  aware  of  its  pendency; 
and 

(ii)  Disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  %vith  enforcement  proceedings. 

§9.19    Segregation  of  exempt  Infonnation 
and  deletion  of  identifying  details. 

(a)  For  records  required  to  be  made 
available  under  5  U.S.C  552(a)(2).  the 
NRC  shall  delete  infonnation  that  is 
exempt  imder  one  or  more  of  the 
exemptions  cited  in  §  9.17.  The  amount 
of  information  deleted  will  be  indicated 
on  the  released  portion  of  the  record, 
unless  providing  this  indication  would 
harm  an  interest  protected  by  the 
exemption(s)  under  which  the  matter 
has  been  withheld. 

(b)  In  responding  to  a  request  for 
information  submitted  under  §  9.23.  in 
which  it  has  been  determined  to 
vidthhold  exempt  information,  the  NRC 
shall  segregate — 

(1)  Inmrmation  that  is  exempt  from 
public  disclosure  under  §  9.17(a)  from 
nonexempt  information;  and 

(2)  Factual  information  from  advice, 
opinions,  and  recommendations  in 
predecisional  records  uidess  the 
information  is  inextricably  intertwined, 
or  is  contained  in  drafts,  legal  work 
products,  and  records  covered  by  the 
lawyer-client  privilege,  or  is  otherwise 
exempt  from  disclosiire. 

(c)  In  denying  a  request  for  records,  in 
whole  or  in  part,  NRC  will  make  a 
reasonable  eiffbrt  to  estimate  the  volume 
of  any  information  requested  that  is 
denied  and  provide  the  estimate  to  the 
person  making  the  request,  unless 
providing  the  estimate  would  harm  an 
interest  protected  by  the  exemption(s) 
under  which  the  information  has  been 
denied. 

(d)  When  entire  records  or  portions 
thereof  are  denied  and  deletions  are 
made  from  parts  of  the  record  by 
computer,  the  amount  of  information 
deleted  will  be  indicated  on  the  released 
portion  of  the  record,  imless  providing 
this  indication  would  harm  an  interest 
protected  by  the  exemption(s)  under 
which  the  matter  has  been  denied. 

§9.21    PuMidy-avaHabie  records. 

(a)  Publicly-available  records  of  NRC 
activities  described  in  paragraphs  (c) 
and  (d)  of  this  section  are  available 
through  the  National  Technical 
Information  Service.  Subscriptions  to 
these  records  are  available  on  48x 


microfiche  and  may  be  ordered  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield.  VA 
22161.  Single  copies  of  NRC 
publications  in  the  NUREG  series,  NRC 
Regulatory  Guides,  and  Standard 
Review  Plans  are  also  available  from  the 
National  Technical  Information  Service. 

(b)  For  the  convenience  of  persons 
who  may  wish  to  inspect  vrithout  charge 
or  purchase  copies  of  a  record  or  a 
limited  category  of  records  for  a  fee, 
publicly  available  records  of  the  NRC's 
activities  described  in  paragraph  (c)  of 
this  section  are  also  made  available  at 
the  NRC  Public  Document  Room.  The 
NRC  Public  CKxnmient  Room  is  located 
at  2120  L  Street,  NW.,  Washington,  DC, 
and  is  open  between  7:45  a.m.  and  4:15 
p.m.  on  Monday  through  Friday,  except 
Federal  holidays. 

(c)  The  following  records  of  NRC 
activities  are  publicly  available  at  the 
NRC  Public  Document  Room  for  public 
inspection  and  copying:  ,^ 

(1)  Final  opinions  including 
concurring  and  dissenting  opinions  as 
well  as  orders  of  the  NRC  issued  as  a 
result  of  adjudication  of  cases; 

(2)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  NRC  and  have  not  been 
published  in  the  Federal  Register, 

(3)  Nuclear  Regulatory  Commission 
rules  and  regulations; 

(4)  Nuclear  Regulatory  Commission 
Manuals  and  instructions  to  NRC 
personnel  that  affect  any  member  of  the 
public; 

(5)  Copies  of  records  that  have  been 
releesed  to  a  person  under  the  Freedom 
of  Infonnation  Act  that,  because  of  the 
nature  of  their  subject  matter,  the  NRC 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records. 

(6)  A  general  index  of  the  records 
released  under  the  FOIA. 

(d)  Current  indexes  to  records  that  are 
made  publicly  available  are  listed  in 
NUREG-0540.  "Tide  of  List  of 
Documents  Made  Publicly  Available," 
which  is  published  monthly.  The 
records  required  to  be  made  available 
under  5  U.S.C.  552(a)(2)  are  included  in 
this  listing. 

(e)  Records  made  publicly  available 
under  paragraphs  (c)  (1),  and  (2)  of  this 
section  are  also  available  for  purchase 
through  the  National  Technical 
Information  Service. 

(f)  By  November  1,  1997,  NRC  will 
begin  making  records  identified  in 
paragraph  (c)  of  this  section  that  were 
created  after  November  1,  1996, 
available  by  electronic  means,  including 
computer  teleconununications  to  the 
extent  NRC  has  implemented  its 
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telecommunications  capability,  unless 
the  records  have  been  promptly 
published  and  copies  oR'ered  for  sale. 
Telecommunications  access  can  be 
obtained  via  the  Internet  by  accessing 
the  NRC  Home  Page  on  the  Internet 
at:http//www.nrc.gov/. 

§9^    Requests  for  records. 

(a)(1)  A  person  may  request  access  to 
records  routinely  made  available  by  the 
NRC  under  §  9.21  in  person  or  in 
writing  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.,  Washington, 
DC  20555. 

(i)  Each  record  requested  must  be 
described  in  sufBcient  detail  to  enable 
the  Public  Document  Room  to  locate  the 
record.  If  the  description  of  the  record 
is  not  sufficient  to  allow  the  Public 
Docxunent  Room  staff  to  identify  the 
record,  the  Public  [Xxrument  Room  will 
advise  the  requester  to  select  the  record 
from  the  indexes  published  under 
§  9.21(c)(6). 

(ii)  In  order  to  obtain  copies  of  records 
expeditiously,  a  person  may  open  an 
account  at  the  Public  Document  Room 
with  the  private  contracting  firm  that  is 
responsible  for  duplicating  NRC 
records. 

(2)  A  person  may  also  order  records 
routinely  made  available  by  the  NRC 
luider  §  9.21  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia, 
22161. 

(b)  A  person  may  request  agency 
records  by  submitting  a  request 
authorized  by  5  U.S.C.  552(a)(3)  to  the 
Freedom  of  Information  Act  and  Privacy 
Act  Officer,  Office  of  Chief  Information 
Officer,  U.S.  Nuclear  Regulatory 
Conunission,  Washington.  DC  20555. 
The  request  must  be  in  writing  and 
clearly  state  on  the  envelope  and  in  the 
letter  that  it  is  a  "Freedom  of 
Information  Act  request."  The  NRC  does 
not  consider  a  request  as  received  until 
it  has  been  received  and  logged  in  by 
the  office  of  the  Freedom  of  Information 
Act  and  Privacy  Act  Officer. 

(1)  A  Freedom  of  Information  Act 
request  covers  only  agency  records  that 
are  in  existence  on  the  date  the  Freedom 
of  Information  Act  and  Privacy  Act 
Officer  receives  the  request.  A  request 
does  not  cover  agency  records  destroyed 
or  discarded  before  receipt  of  a  request 
or  which  are  created  after  the  date  of  the 
request. 

(2)  All  Freedom  of  Information  Act 
requests  for  copies  of  agency  records 
must  reasonably  describe  the  agency 
records  sought  in  sufficient  detail  to 
permit  the  NRC  to  identify  the  requested 
agency  records.  Where  possible,  the 
requester  should  provide  specific 
information  regarding  dates,  titles. 


docket  numbers,  file  designations,  and 
other  information  which  may  help 
identify  the  agency  records.  If  a 
requested  agency  record  is  not  described 
in  sufficient  detail  to  permit  its 
identification,  the  Fr^dom  of 
Information  Act  and  Privacy  Act  Officer 
will  contact  the  requester  within  10 
working  days  after  receipt  of  the  request 
and  inform  the  requester  of  the 
additional  information  or  clarification 
needed  to  process  the  request. 

(3)  Upon  receipt  of  a  request  made 
under  paragraph  (b)  of  this  section,  the 
NRC  will  provide  written  notification  to 
the  requester  that  indicates  the  request 
has  been  received,  the  name  and 
telephone  number  of  the  NRC  point  of 
contact  to  find  out  the  status  of  the 
request,  and  other  pertinent  matters 
regarding  the  processing  of  the  request. 

(4)(i)  The  NRC  shall  advise  a  requester 
that  fees  will  be  assessed  if — 

(A)  A  request  involves  anticipated 
costs  in  excess  of  the  minimum 
specified  Iq  §  9.39;  and 

(B)  Search  and  duplication  is  not 
provided  without  charge  under  §  9.39; 
or 

(C)  The  requester  does  not  specifically 
state  that  the  cost  involved  is  acceptable 
or  acceptable  up  to  a  specified  limit 

(ii)  The  NRC  has  discretion  to 
discontinue  processing  a  request  made 
imder  this  paragraph  (b)  until — 

(A)  A  required  advance  payment  has 
been  received; 

(B)  The  requester  has  agreed  to  bear 
the  estimated  costs; 

(C)  A  determination  has  been  made  on 
a  request  for  waiver  or  reduction  of  fees; 
or 

(D)  The  requester  meets  the 
requirements  of  §  9.39. 

(c)  If  a  requested  agency  record  that 
has  been  reasonably  described  is  located 
at  a  place  other  than  the  NRC  Public 
Document  Room  or  NRC  headquarters, 
the  NRC  may,  at  its  discretion,  make  the 
record  available  for  inspection  and 
copying  at  the  other  location. 

(d)  Except  as  provided  in  §9.39 — 

(1)  If  the  record  requested  under 
paragraph  (b)  of  this  section  is  a  record 
available  through  the  National 
Technical  Information  Service,  the  NRC 
shall  refer  the  requester  to  the  National 
Technical  Information  Service;  and 

(2)  If  the  requested  record  has  been 
placed  in  the  NRC  Public  Document 
Room  under  §  9.21.  the  NRC  wilHnform 
the  requester  that  the  record  is  in  the 
Public  Document  Room  and  that  the 
record  may  be  obtained  in  accordance 
with  the  procedures  set  forth  in 
paragraph  (a)  of  this  section  or,  if 
applicable,  is  available  on  line 
electronically. 


(e)  The  Freedom  of  Information  Act 
and  Privacy  Act  Officer  will  promptly 
forward  a  Freedom  of  Information  Act 
request  made  under  §  9.23(b)  for  an 
agency  record  to  the  head  of  the  office(s) 
primarily  concerned  with  the  records 
requested,  as  appropriate.  The 
responsible  office  will  conduct  a  search 
for  the  agency  records  responsive  to  the 
request  and  compile  those  agency 
records  to  be  reviewed  for  initial 
disclosure  determination  and/or 
identify  those  that  have  already  been 
made  publicly  available  in  the  Public 
E)ocument  Room  and  Local  Public 
Document  Rooms. 

fB^    Inttlai  dIsckMurs  determination. 

(a)  Time  for  initial  disclosure 
determination.  The  NRC  will  notify  a 
requester  within  20  working  days  of  its 
determination.  If  the  NRC  cannot  act 
upon  the  request  within  this  period,  the 
NRC  will  provide  the  requester  with  the 
reasons  for  the  delay  and  provide  a 
projected  response  date. 

(b)  Extension  of  time  limit  in  unusual 
circumstances.  In  unusual 
circumstances,  the  NRC  may  extend  the 
time  limit  prescribed  in  paragraph  (a)  of 
this  section  by  not  more  than  10 
working  days.  The  extension  may  be 
made  by  written  or  telephonic  notice  to 
the  person  making  the  request  to 
explain  the  reasons  for  the  extension 
and  indicate  the  date  on  which  a 
determination  is  expected  to  be  made. 
"Unusual  circumstances"  is  limited  to 
one  or  more  of  the  following  reasons  for 
delay: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  frtim  the  office  processing  the 
reauest; 

[2]  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
%vill  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  NRC  having 
substantial  subject-matter  interest 
therein. 

(c)  Exceptional  circumstances.  A 
requester  may  be  notified  in  certain 
exceptional  circumstances,  when  it 
appears  that  a  request  cannot  be 
completed  within  the  allowable  time, 
and  will  be  provided  an  opportunity  to 
limit  the  scope  of  the  request  so  that  it 
may  be  processed  in  the  time  limit,  or 
to  agree  to  a  reasonable  adternative  time 
frame  for  processing.  For  purposes  of 
this  paragraph,  the  term  "exceptional 
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circumstances"  does  not  include  delays 
that  result  from  the  normal  predictable 
workload  of  FOLA  requests  or  a  failure 
by  the  NRC  to  exercise  due  diligence  in 
processing  the  request.  A  requester's 
unwillingness  to  agree  to  reasonable 
modification  of  the  request  or  an 
alternative  time  for  processing  the 
request  may  be  considered  as  factors  in 
determining  whether  exceptional 
circumstances  exist  and  whether  the 
agency  exercised  due  diligence  in 
responding  to  the  request. 

(a)  Multiple-Track  processing.  To 
ensure  the  most  equitable  treatment 
possible  of  all  requesters,  the  NRC  will 
process  requests  on  a  furst-in,  firet-out 
basis,  using  multiple  tracking  systems 
based  upon  the  estimated  time  it  will 
take  to  process  the  request. 

(1)  NRC  uses  a  three-track  system, 
(i)  The  first  track  is  for  requests  of 

simple  to  moderate  complexify  that  are 
expected  to  be  completml  within  20 
working  days. 

(ii)  The  second  track  is  for  requests 
involving  unusual  circumstances  that 
are  expected  to  take  between  21-30 
working  days  to  complete  (e.g.  requests 
involving  possible  records  bom  two  or 
three  offices  and/or  various  types  of 
files  of  moderate  volume,  of  which, 
some  are  expected  to  be  exempt) 

(iii)  The  third  track  is  for  requests 
that,  because  of  their  unusual  volume  or 
other  complexify,  are  expected  to  take 
more  than  30  working  days  to  complete 
(e.g.  requests  involving  several  offices, 
regional  offices,  another  agency's 
records,  classified  records  requiring 
declassification  review,  records  bom 
businesses  that  are  required  to  be 
referred  to  the  submitter  for  their 
proprietary  review  prior  to  disclosure, 
records  in  large  volumes  which  require 
detailed  review  because  of  the  sensitive 
nature  of  the  records  such  as 
investigative  records  or  legal  opinions 
and  recordings  of  internal  deliberations 
of  agency  staff). 

(2)  Upon  receipt  of  requests,  NRC  will 
notify  requesters  of  the  track  in  which 
the  request  has  been  placed  for 
processing  and  the  estimated  time  for 
completion.  Should  subsequent 
information  substantially  change  the 
estimated  time  to  process  a  request,  the 
requester  wiU  be  notified  telephonically 
or  in  writing.  A  requester  may  modify 
the  request  to  allow  it  to  be  processed 
Caster  or  to  reduce  the  cost  of 
processing.  Partial  responses  may  be 
sent  to  requesters  as  documents  are 
obtained  by  the  FOLA  office  from  the 
supplying  offices. 

(e)  Expnadited  processing.  (1)  NRC  may 
place  a  person's  request  at  the  frt>nt  of 
the  queue  for  the  appropriate  track  for 
that  request  upon  receipt  of  a  written 


request  that  clearly  demonstrates  a 
compelling  need  for  expedited 
processing.  For  purposes  of  determining 
whether  to  grant  expedited  processing, 
the  term  compelling  need  means — 

(i)  That  a  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safefy  of  an  individual;  or 

(ii)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 

(2J  A  person  requesting  expedited 
processing  must  include  a  statement 
certifying  the  compelling  need  given  to 
be  true  and  correct  to  the  best  of  his  or 
her  knowledge  and  belief. 

(3)  The  Freedom  of  Information  Act 
and  Privacy  Act  Officer  will  make  the 
initial  determination  whether  to  grant  or 
deny  a  request  for  expedited  processing 
and  will  notify  a  requester  within  10 
calendar  days  after  the  request  has  been 
received  whether  expedited  processing 
will  be  granted. 

(f)  Disclosure  Review.  The  head  of  the 
responsible  office  shall  review  agency 
records  located  in  a  search  under 

§  9.23(b)  to' determine  whether  the 
agency  records  are  exempt  from 
(Usclosure  under  §  9.17(a).  If  the  head  of 
the  office  determines  that,  although 
exempt,  the  disclosure  of  the  agency 
records  will  not  be  contrary  to  the 
public  interest  and  will  not  affect  the 
rights  of  any  person,  the  head  of  the 
office  may  authorize  disclosure  of  the 
agency  records.  If  the  head  of  the  office 
authorizes  disclosiue  of  the  agency 
records,  the  head  of  the  office  will 
furnish  the  agency  records  to  the 
Freedom  of  Information  Act  and  Privacy 
Act  Officer,  who  will  notify  the 
requester  of  the  determination  in  the 
manner  provided  in  §  9.27. 

(g)  Initial  disclosure  determinations 
on  requests  for  records  located  in  offices 
under  the  Executive  Director  for 
Operations,  the  office  of  the  Chief 
Financial  Officer,  and  the  office  of  the 
Chief  Information  Officer.  Except  as 
provided  in  paragraph  (h)  of  this 
section,  if,  as  a  result  of  the  review 
specified  in  paragraph  (f)  of  this  section, 
the  head  of  the  responsible  office  finds 
that  agency  records  should  be  denied  in 
whole  or  in  part,  the  head  of  the  office 
will  submit  that  finding  to  the  Freedom 
of  Information  Act  and  Privacy  Act 
Officer,  who  will,  in  consultation  with 
the  Office  of  the  GeneraLCounsel,  make 
an  independent  determination  whether 
the  agency  records  shoiild  be  denied  in 
whole  or  in  part  If  the  Freedom  of 
Information  Act  and  Privacy  Act  Officer 
determines  that  the  agency  records 


sought  are  exempt  bom  disclosure  and 
disclosure  of  the  records  is  contrary  to 
the  public  interest  and  will  adversely 
affect  the  rights  of  any  person,  the 
Freedom  of  Information  Act  and  Privacy 
Act  Officer  will  notify  the  requester  of 
the  determination  in  the  manner 
provided  in  §9.27. 

(h)  Initial  disclosure  determinations 
on  requests  for  records  located  in  offices 
other  than  offices  under  the  Executive 
Director  for  Operations.  For  agency 
records  located  in  the  office  of  a 
Commissioner  or  in  the  Office  of  the 
Secretary  of  the  Commission,  the 
Assistant  Secretary  of  the  Commission 
will  make  the  initial  determination  to 
deny  agency  records  in  whole  or  in  part 
under  §9. 17(a)  instead  of  the  Freedom 
of  Information  Act  and  Privacy  Act 
Officer.  For  agency  records  located  in 
the  Office  of  the  General  Counsel,  the 
General  Coimsel  will  make  the  initial 
determination  to  deny  agency  records  in 
whole  or  in  part  instead  of  the  Freedom 
of  Information  Act  and  Privacy  Act 
Officer.  For  agency  records  located  in 
the  Office  of  me  Inspector  General,  the 
Assistant  Inspector  General  for 
Investigations  will  make  the  initial 
determination  to  deny  agency  records  in 
whole  or  in  part  instead  of  the  Freedom 
of  Information  Act  and  Privacy  Act 
Officer.  If  the  Assistant  Secretary  of  the 
Commission,  the  General  Counsel,  or 
the  Assistant  Inspector  General  for 
Investigations  determines  that  the 
agency  records  sought  are  exempt  &t>m 
disclosure  and  that  their  disclosure  is 
contrary  to  the  public  interest  and  will 
adversely  affect  the  rights  of  any  person, 
the  Assistant  Secretary  of  the 
Commission,  the  General  Counsel,  or 
the  Assistant  Inspector  General  for 
Investigations  will  furnish  that 
determination  to  the  Freedom  of 
Information  Act  and  Privacy  Act  Officer, 
who  will  notify  the  requester  of  the 
determination  in  the  manner  provided 
in  §9.27 

(i)  Records  and  information  originated 
by  another  Federal  agency.  If  a 
requested  record  is  located  that  was 
originated  or  contains  information 
originated  by  another  Federal 
.  Government  agency,  or  deals  with 
subject  matter  over  which  an  agency 
other  than  the  NRC  has  exclusive  or 
primary  responsibilify,  the  NRC  will 
promptly  refer  the  record  to  that  Federal 
Government  agency  for  disposition  or 
for  guidance  regarding  disposition. 

(j)  If  the  NRC  does  not  respond  to  a 
request  within  the  20  working-day 
period,  or  within  the  extended  periods 
described  in  paragraph  (e)  of  this 
section,  the  requester  may  treat  that 
delay  as  a  denial  of  the  request  and 
immediately  appeal  to  the  Executive 
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Director  for  Operations  as  provided  in 
§  9.29(a)  or  sue  in  a  district  court  as 
noted  in  §9. 29(c). 

f9.27    Form  and  contant  ol  rMponsas. 

(a)  When  the  NRC  has  located  a 
requested  agency  record  and  has 
determined  to  disclose  the  agency 
record,  the  Freedom  of  Information  Act 
and  Privacy  Act  Officer  will  promptly 
furnish  the  agency  record  or  notify  the 
requester  where  and  when  the  agency 
record  will  be  available  for  inspection 
and  copying.  The  NRC  will  also  advise 
the  requester  of  any  applicable  fees 
under  §  9.35.  The  NRC  will  routinely 
place  copies  of  non-sensitive  agency 
records  disclosed  in  response  to 
Freedom  of  Information  Act  requests  in 
the  NRC  Public  Document  Room  and  on 
microfiche  in  Local  Public  Document 
Rooms.  Records  will  not  be  routinely 
placed  in  the  NRC  Public  Docimient 
Room  and  Local  Public  Document 
Rooms  that  contain  information 
personal  to  the  requester,  matters  that 
are  not  likely  to  be  of  public  interest  to 
anyone  other  than  the  requester;  or,  that 
contain  privileged  or  proprietary 
information  that  should  only  be 
disclosed  to  the  requester. 

(b)  When  the  NRC  denies  access  to  a 
requested  agency  record  or  denies  a 
request  for  expedited  processing  or  for 
a  waiver  or  reduction  of  fees,  the 
Freedom  of  Information  Act  and  Privacy 
Act  Officer  will  notify  the  requester  in 
writing.  The  denial  will  include  as 
appropriate — 

U)  The  reason  for  the  denial;  * 

(2)  A  reference  to  the  specific 
exemption  under  the  Freedom  of 
Information  Act,  or  other  appropriate 
reason,  and  the  Commission's 
regulations  authorizing  the  denial; 

(3)  The  name  and  tiUe  or  position  of 
each  person  responsible  for  the  denial  of 
the  request,  including  the  head  of  the 
office  recommending  denial  of  the 
record; 

(4)  A  statement  stating  why  the 
request  does  not  meet  the  requirements 
of  §  9.41  if  the  request  is  for  a  waiver  or 
reduction  of  fees;  and 

(5)  A  statement  that  the  denial  may  be 
appealed  within  30  calendar  days  from 
the  date  of  the  denial  to  the  Executive 
Director  for  Operations,  to  the  Secretary 
of  the  Commission,  or  to  the  Inspector 
General,  as  appropriate. 

(c)  The  FrwBdom  of  Information  Act 
and  Privacy  Act  Officer  will  maintain  a 
copy  of  each  letter  granting  or  denying 
requested  agency  records,  denying  a 
request  for  expedited  processing,  or 
denying  a  request  for  a  waiver  or 
reduction  of  fees  in  accordance  with  the 
NRC  Comprehensive  Records 
Disposition  Schedule. 


f  9.29    Appeal  from  Initial  determination. 

(a)  A  requester  may  appeal  a  notice  of 
denial  of  a  Freedom  of  hiformation  Act 
request  for  access  to  agency  records, 
denial  of  a  request  for  waiver  or 
reduction  of  fees,  or  denial  of  a  request 
for  expedited  processing  under  this 
subpart  within  30  calendar  days  of  the 
date  of  the  NRC's  denial.  For  agency 
records  denied  by  an  Office  Director 
reporting  to  the  Executive  Director  for 
Operations,  the  appeal  must  be  in 
writing  and  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  For  agency  records  denied  by 
an  Office  Director  reporting  to  the 
Commission,  the  Assistant  Secretary  of 
the  Commission,  or  the  Advisory 
Committee  Management  Officer  and  for 
a  denial  of  a  request  for  a  waiver  or 
reduction  of  fees,  or  denial  of  a  request 
for  expedited  processing,  the  appeal 
must  be  in  writing  and  addressisd  to  the 
Secretary  of  the  Commission.  For 
agency  records  denied  by  the  Assistant 
Inspector  General  for  Investigations,  the 
appeal  must  be  in  writing  and  addressed 
to  the  Inspector  General.  The  appeal 
should  clearly  state  on  the  envelope  and 
in  the  letter  that  it  is  an  "Appeal  trom 
Initial  FOL\  Decision."  The  NRC  does 
not  consider  an  appeal  that  is  not 
marked  as  indicated  in  this  paragraph  as 
received  until  it  is  actually  received  by 
the  Executive  Director  for  Operations, 
Secretary  of  the  Commission,  or  the 
Inspector  General. 

(b)  The  NRC  will  make  a 
determination  on  any  appeal  made 
under  this  section  within  20  working 
days  after  the  receipt  of  the  appeal, 
except  an  appeal  of  the  denial  of  a 
request  for  expedited  processing  will  be 
determined  within  10  working  days 
after  receipt  of  the  appeal. 

(c)  (1)  It  the  appeal  is  denied  in  whole 
or  in  part,  the  Executive  Director  for 
Operations  or  a  Deputy  Director,  the 
Secretary  of  the  Commission,  or  the 
Inspector  General,  as  appropriate,  will 
notify  the  requester  of  the  denial, 
explaining  the  exemptions  relied  upon 
and  how  the  exemptions  apply  to  the 
agency  records  withheld. 

•  (2)  If,  on  appeal,  the  denial  of  a 
request  for  expedited  processing  or  for 
a  waiver  or  reduction  of  fees  for  locating 
and  reproducing  agency  records  is 
upheld  in  whole  or  in  part,  the 
Secretary  of  the  Commission  will  notify 
the  person  making  the  request  of  the 
decision  to  sustain  the  denial,  including 
a  statement  explainins;  why  the  request 
does  not  meet  the  requirements  of 
§9.25(e){l)and(2)or§9.41. 

(3)  The  Executive  Director  for 
Operations,  or  a  Deputy  Executive 
Director,  or  the  Secretary  of  the 


Commission,  or  the  Inspector  General 
will  inform  the  requester  that  the  denial 
is  a  final  agency  action  and  that  judicial 
review  is  available  in  a  district  court  of 
the  United  States  in  the  district  in 
which  the  requester  resides  or  has  a 
principal  place  of  business,  in  which 
the  agency  records  are  situated,  or  in  the 
District  of  Columbia. 

(d)  The  Executive  Director  for 
Operations,  or  a  Deputy  Executive 
Director,  or  the  Secretary  of  the 
Commission,  or  the  Inspector  General 
will  furnish  copies  of  all  appeals  and 
written  determinations  on  appeals  to  the 
Freedom  of  Information  Act  and  Privacy 
Act  Officer. 

19.31    Extanskm  of  tima  for  rasponaa. 

(a)  In  unusual  circumstances  defined 
in  §9.13,  the  NRC  may  extend  the  time 
limits  prescribed  in  §  9.25  or  §  9.29  by 
not  more  than  10  working  days.  The 
extension  may  be  made  by  written 
notice  to  the  person  making  the  request 
to  explain  the  reasons  for  the  extension 
and  indicate  the  date  on  which  a 
determination  is  expected  to  be 
dispatched. 

(b)  An  extension  of  the  time  limits 
prescribed  in  §§9.25  and  9.29  may  not 
exceed  a  combined  total  of  10  working 
days  per  request,  unless  a  requester  has 
agreed  to  an  alternative  time  frame  as 
described  in  §  9.25(c). 

19.33    Saarctt,  raview,  and  apeclal  aarvloa 


(a)  The  NRC  charges  fees  for — 

(1)  Search,  duplication,  and  review, 
when  agency  records  are  requested  for 
commercial  use; 

(2)  Duplication  of  agency  records 
provided  in  excess  of  100  pages  when 
agency  records  are  not  sought  for 
commercial  use  and  the  request  is  made 
by  an  educational  or  noncommercial 
scientific  institution,  or  a  representative 
of  the  news  media; 

(3)  Search  and  duplication  of  agency 
records  in  excess  of  100  pages  for  any 
request  not  described  in  paragraphs  (a) 
(1)  and  (2)  of  this  section; 

(4)  The  direct  costs  of  searching  for 
agency  records.  The  NRC  will  assess 
fees  even  when  no  agency  records  are 
located  as  a  result  of  the  search  or  when 
agency  records  that  are  located  as  a 
result  of  the  search  are  not  disclosed; 
and 

(5)  Computer  searches  which  includes 
the  cost  of  operating  the  Central 
Processing  Unit  for  the  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  agency 
records  plus  the  operator/programmer 
salary  apportionable  to  the  search. 

(b)  The  NRC  may  charge  requesters 
who  request  the  following  services  for 
the  direct  costs  of  the  service: 
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(1)  Certifying  that  records  are  true 
copies;  or 

(2)  Sending  records  by  special 
methods,  such  as  express  mail,  package 
delivery  service,  courier,  and  other 
means  other  than  ordinary  mail. 

(3)  Producing  or  converting  records  to 
formats  specified  by  a  requester  other 
than  ordinary  copying  processes  that  are 
readily  available  in  NRC. 

19.34    Aasasamont  of  Intaraat  and  debt 
collection. 

(a)  The  NRC  will  assess  interest  on  the 
fee  amount  billed  starting  on  the  31st 
day  following  the  day  on  which  the 
billing  was  sent  in  accordance  with 
NRC's  regulations  set  out  in  §  15.37  of 
this  chapter.  The  rate  of  interest  is 
prescribed  in  31  U.S.C.  3717. 

(b)  The  NRC  will  use  its  debt 
collection  procedures  under  part  15  of 
this  chapter  for  any  overdue  fees. 

f9.35    Duplication  faea. 

(a)(1)  Charges  for  the  duplication  of 
records  made  available  imder  §9.21  at 
the  NRC  Public  Document  Room  (PDR), 
2120  L  Street,  NW.  (Lower  Level), 
Washington.  DC.,  by  the  duplicating 
service  contractor  are  as  follows: 

(i)  Paper  to  paper  reproduction  is 
S0.08  per  page  standard  size  (up  to  and 
including  11  x  17  inches  reduced). 
Pages  11  X  17  inches  are  $0.15  each. 
Pages  larger  than  11  x  17  inches, 
including  drawings,  are  $1.50  each. 
Pages  greater  than  legal  size,  8^/^  x  14 
inches,  and  smaller  than  or  equal  to  11 
X  17  inches  will  be  reduced  to  legal  size 
and  reproduced  for  $0.08  per  page, 
unless  the  order  specifically  requests 
full  size  reproduction. 

(11)  Microfiche  to  paper  reproduction 
is  $0.08  per  page.  Aperture  card 
blowbacks  are  $3.00  each  (reduced  size) 
or  $5.00  (full  size). 

(iii)  Microfiche  or  aperture  card 
duplications  are  $0.75  each. 

(iv)  Rush  processing  is  offered  for 
standard  size  paper  to  paper 
reproduction  and  blowbacks,  excluding 
standing  order  documents  and  pages 
reproduced  &om  bound  volumes.  The 
charge  is  $0.15  per  page. 

(v)  Facsimile  charges  are:  $0.30  per 
page — local  calls;  $0.50  per  page — U.S. 
long  distance;  and  $1.50  per  page — 
foreign  long  distance. 

(2)  Self-service  duplicating  machines 
are  available  at  the  Public  E>ociunent 
Room  for  the  use  of  the  public.  Paper  to 
paper  copy  is  $0.08  per  page.  Microfiche 
to  paper  is  $0.10  per  page  on  the  reader 
printers. 

(3)  A  requester  may  submit  mail-order 
requests  for  contractor  duplication  of 
NRC  records  made  by  writing  to  the 
NRC  Public  Document  Room.  The 


charges  for  mail-order  duplication  of 
records  are  the  same  as  those  set  out  in 
paragraph  (a)(1)  of  this  section,  plus 
mailing  or  shipping  charges. 

(4)  A  requester  may  open  an  account 
with  the  duplicating  service  contractor. 
A  requester  may  obtain  the  name  and 
address  and  billing  policy  of  the 
contractor  from  the  NRC  Public 
Document  Room. 

(5)  Any  change  in  the  costs  specified 
in  this  section  will  become  effective 
immediately  i}ending  completion  of  the 
final  rulemaking  that  amends  this 
section  to  reflect  the  new  charges.  The 
Commission  wrill  post  the  charges  that 
will  be  in  effect  for  the  interim  period 
in  the  Public  Docimient  Room.  The 
Commission  will  publish  a  final  rule  in 
the  Federal  Register  that  includes  the 
new  charges  within  15  working  days 
frvm  the  beginning  of  the  interim 
period. 

(b)  The  NRC  will  assess  the  following 
charges  for  copies  of  records  to  be 
duplicated  by  the  NRC  at  locations  other 
than  the  NRC  Public  Document  Room 
located  in  Washington,  DC  or  at  local 
Public  Document  Rooms: 

(1)  Sizes  up  to  8^  x  14  inches  made 
on  office  copying  machines —  $0.20  per 
pageof  copy;  and 

(2)  The  charge  for  duplicating  records 
other  than  those  specified  in  paragraphs 
(a)  and  (b)  of  this  section  is  computed 
on  the  basis  of  NRC's  direct  costs. 

(c)  In  compliance  with  the  Federal 
Advisory  Committee  Act,  a  requester 
may  purchase  copies  of  transcripts  of 
testimony  in  NRC  Advisory  Committee 
proceedings,  which  are  transcribed  by  a 
reporting  firm  under  contract  with  the 
NRC  directly  from  the  reporting  firm  at 
the  cost  of  reproduction  as  provided  for 
in  the  contract  with  the  reporting  firm. 
A  requester  may  also  purchase 
transcripts  from  the  NRC  at  the  cost  of 
reproduction  as  set  out  in  paragraphs  (a) 
and  (b)  of  this  section. 

(d)  Copyrighted  material  may  not  be 
reproduced  in  violation  of  the  copyright 
laws.  As  such,  requesters  will  be  given 
the  citation  to  any  copyrighted 
dociunents  and  a  copy  of  the  material 
will  be  placed  in  the  Public  Document 
Room  where  it  may  be  viewed  by 
requesters. 

(e)  The  cost  for  duplicating  NRC 
records  located  in  NRC  Local  Public 
Document  Rooms  are  established  by  the 
institutions  maintaining  the  NRC  Local 
Public  Document  Room  collections. 

§9.37    Fees  for  aaarch  and  review  of 
agency  records  by  NRC  peraonnel. 

The  NRC  will  charge  the  following 
hourly  rates  for  search  and  review  of 
agency  records  by  NRC  personneb 


(a)  Clerical  search,  review,  and 
duplication  at  a  salary  rate  that  is 
equivalent  to  a  GG-7/step  5,  plus  16 
percent  fringe  benefits; 

(b)  Professional/managerial  search, 
review,  and  duplication  at  a  salary  rate 
that  is  equivalent  to  a  GG-13/step  5, 
plus  16  percent  fringe  benefits;  and 

(c)  Senior  executive  or  Conmiissioner 
search,  review,  and  duplication  at  a 
salary  rate  that  is  equivalent  to  an  ES- 
3,  plus  16  percent  fringe  benefits. 

§  9.39    Search  and  duplication  provided 
without  charge. 

(a)  The  NRC  will  search  for  agency 
records  requested  imder  §  9.23(b), 
without  charges  when  agency  records 
are  not  sought  for  commercial  use  and 
the  records  are  requested  by  an 
educational  or  noncommercial  scientific 
institution,  or  a  representative  of  the 
news  media. 

(b)  The  NRC  will  search  for  agency 
records  requested  under  §  9.23(b) 
without  charges  for  the  first  two  hours 
of  search  for  any  request  not  sought  for 
commercial  use  and  not  covered  in 
paragraph  (a)  of  this  section. 

(c)  The  NRC  will  duplicate  agency 
records  requested  under  §  9.23(b) 
without  chiarge  for  the  first  100  pages  of 
standard  paper  copies,  or  the  equivalent 
cost  of  100  pages  of  standard  paper 
copies  when  providing  the  requester 
copies  in  microfiche  or  electronic  form 
such  as  computer  disks,  if  the  requester 
is  not  a  commercial  use  requester. 

(d)  The  NRC  may  not  bill  any 
requester  for  fees  if  the  cost  of  collecting 
the  fiae  would  be  equal  to  or  greater  than 
the  fee  itself. 

(e)  The  NRC  may  aggregate  requests  in 
determining  search  and  duplication  to 
be  provided  without  charge  as  provided 
in  paragraphs  (a)  and  (b)  of  this  section, 
if  the  NRC  finds  a  requester  or  group  of 
requesters  acting  in  concert,  have  filed 
multiple  requests  that  actiially 
constitute  a  single  request,  and  that  the 
requests  involve  cleariy-related  matters. 


f9.40   Asseeament  of  I 

(a)  If  the  request  is  expected  to  reqiiire 
the  NRC  to  assess  fees  in  excess  of  $25 
for  search  and/or  duplication,  the  NRC 
will  notify  the  requester  that  fees  will  be 
assessed  unless  the  requester  has 
indicated  in  advance  his  or  her  ~ 
willingness  to  pay  fees  as  high  as 
estimated. 

(b)  In  the  notification,  the  NRC  will 
include  the  estimated  cost  of  search  fees 
and  the  nature  of  the  search  required 
and  estimated  cost  of  duplicating  fees. 

(c)  The  NRC  will  encourage  requesters 
to  discuss  with  the  NRC  the  possibility 
of  narrowing  the  scop>e  of  the  request 
with  the  goal  of  reducing  the  cost  while 
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retaining  the  requester's  original 
objective. 

(d)  If  the  fee  is  determined  to  be  in 
excAs  of  $250,  the  NRC  will  require  an 
advance  payment. 

(e)  Unless  a  requester  has  agreed  to 
pay  the  estimated  fees  or,  as  provided 
for  in  paragraph  (d)  of  this  section,  the 
requester  has  paid  an  estimated  fee  in 
excess  of  $250,  the  NRC  may  not  begin 
to  process  the  request. 

(f)  If  the  NRC  receives  a  new  request 
and  determines  that  the  requester  has 
failed  to  pay  a  fee  charged  within  30 
calendar  days  of  receipt  of  the  bill  on  a 
previous  request,  the  NRC  may  refuse  to 
accept  the  new  request  for  processing 
imtil  payment  is  made  of  the  full 
amount  owed  on  the  prior  request,  plus 
any  applicable  interest  assessed  as 
provided  in  §  9.34. 

(g)  Within  10  working  days  of  the 
receipt  of  NRC's  notice  that  fees  will  be 
assessed,  the  requester  %vill  provide 
advance  payment  if  required,  notify  the 
NRC  in  writing  that  the  requester  agrees 
to  bear  the  estimated  costs,  or  submit  a 
request  for  a  waiver  or  reduction  of  fees 
pursuant  to  §  9.41. 

f9.41    Requests  for  waiver  or  reduction  of 


(a)(1)  The  NRC  will  collect  fees  for 
searching  for,  reviewing,  and 
duplicating  agency  records,  except  as 
provided  in  §  9.39,  unless  a  requester 
submits  a  request  in  writing  for  a  waiver 
or  reduction  of  fees.  To  ensure  that  there 
will  be  no  delay  in  the  processing  of 
Freedom  of  Information  Act  requests, 
the  request  for  a  waiver  or  reduction  of 
fees  should  be  included  in  the  initial 
Freedom  of  Information  Act  request 
letter. 

(2)  Each  request  for  a  waiver  or 
reduction  of  fees  must  be  addressed  to 
the  Freedom  of  Information  Act  and 
Privacy  Act  OfBcer,  OfBce  of  Chief 
Information  OfBcer.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

(b)  A  person  requesting  the  NRC  to 
waive  or  reduce  search,  review,  or 
duplication  fees  will — 

(1)  Describe  the  purpose  for  which  the 
requester  intends  to  use  the  requested 
information; 

(2)  Explain  the  extent  to  which  the 
requester  will  extract  and  analyze  the 
substantive  content  of  the  agency 
record; 

(3)  Describe  the  nature  of  the  specific 
activity  or  research  in  which  the  agency 
records  will  be  used  and  the  specific 
qualifications  the  requester  possesses  to 
utilize  information  for  the  intended  use 
in  such  a  way  that  it  will  contribute  to 
public  understanding; 


(4)  Describe  the  likely  impact  on  the 
public's  understanding  of  the  subject  as 
compared  to  the  level  of  public 
understanding  of  the  subject  before 
disclosure; 

(5)  Describe  the  size  and  nature  of  the 
public  to  whose  imderstanding  a 
contribution  will  be  made; 

(6)  Describe  the  intended  means  of 
dissemination  to  the  general  public; 

(7)  Indicate  if  public  access  to 
information  will  be  provided  free  of 
charge  or  provided  for  an  access  fee  or 
publication  fee;  and 

(8)  Describe  any  commercial  or 
private  interest  the  requester  or  any 
other  party  has  in  the  agency  records 
sought. 

(c)  The  NRC  will  waive  or  reduce  fees, 
without  further  specific  information 
from  the  requester  if,  from  information 
provided  with  the  request  for  agency 
records  made  under  §  9.23(b),  it  can 
determine  that  disclosure  of  the 
information  in  the  agency  records  is  in 
the  pubhc  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Federal  Government 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(d)  In  making  a  determination 
regarding  a  request  for  a  waiver  or 
reduction  of  fees,  the  NRC  will  consider 
the  following  factors: 

(1)  How  the  subject  of  the  requested 
agency  records  concerns  the  operations 
or  activities  of  the  Federal  Government; 

(2)  How  the  disclosure  of  the 
information  is  likely  to  contribute  to  an 
understanding  of  Federal  Govenunent 
operations  or  activities; 

(3)  If  disclosure  of  the  requested 
information  is  likely  to  contribute  to 
public  understanding; 

(4)  If  disclosure  is  likely  to  contrjjjute 
significantly  to  public  understanding  of 
Federal  Government  operations  or 
activities; 

(5)  If,  and  the  extent  to  which,  the  . 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  disclosure  of 
the  requested  agency  records;  and 

(6)  If  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  primarily  in  the 
commercial  interest  of  the  requester. 

(e)  The  Freedom  of  Information  Act 
and  Privacy  Act  Officer  will  make  an 
initial  determination  whether  a  request 
for  a  waiver  or  reduction  of  fees  meets 
the  requirements  of  this  section.  The 
Freedom  of  Information  Act  and  Privacy 
Act  Officer  will  inform  requesters 
whenever  their  request  for  a  waiver  or 
reduction  of  fees  is  denied  and  will 


inform  them  of  their  appeal  rights  imder 
§9.29. 

S9.43    Processing  requests  for  a  vMiver  Of 
reduction  of  f 


(a)  Within  20  working  days  after 
receipt  of  a  request  for  access  to  agency 
records  for  which  the  NRC  agrees  to 
waive  fees  under  §  9.39(a)  through  (d)  or 
§  9.41(c).  the  NRC  will  respond  to  the 
request  as  provided  in  §  9.25. 

(0)  In  making  a  request  for  a  waiver 
or  reduction  of  fees,  a  requester  shall 
provide  the  information  required  by 
§  9.41(b). 

(c)  After  receipt  of  a  request  for  the 
waiver  or  reduction  of  fees  made  in 
accordance  with  §  9.41,  the  NRC  will 
either  waive  or  reduce  the  fees  and 
notify  the  requester  of  the  NRC's  intent 
to  provide  the  agency  records  promptly 
or  deny  the  request  and  provide  a 
statement  to  the  requester  explaining 
why  the  request  does  not  meet  the 
requirements  of  §  9.41(b). 

(d)  As  provided  in  §  9.29,  a  requester 
may  appeal  a  denial  of  a  request  to 
waive  or  reduce  fees  to  the  Secretary  to 
the  Commission.  The  appeal  must  be 
submitted  within  30  calendar  days  from 
the  date  of  the  notice. 

§•.46    Annual  report  to  Congress. 

(a)  On  or  before  February  1  of  each 
year,  the  NRC  will  submit  a  report 
covering  the  preceding  fiscal  year  to  the 
Attorney  General  of  the  United  States 
which  shall  include — 

(1)  The  number  of  determinations 
made  by  the  NRC  to  deny  requests  for 
records  made  to  the  NRC  under  this  part 
and  the  reasons  for  each  determination; 

(2)  The  number  of  appeals  made  by 
persons  under  §  9.29.  the  results  of  the 
appeals,  and  the  reason  for  the  action 
taken  on  each  appeal  that  results  in  a 
denial  of  information; 

(3)  A  complete  list  of  all  statutes  that 
the  NRC  relied  upon  to  writhhold 
information  under  subsection  (b)(3)  of  5 
U.S.C.  552,  a  description  of  whether  a 
court  has  upheld  the  decision  of  the 
NRC  to  withhold  information  under 
each  such  statute,  and  a  concise 
description  of  the  scope  of  any 
information  withheld; 

(4)  The  number  of  requests  for  records 
pending  before  the  NRC  as  of  September 
30  of  the  preceding  year,  and  the 
median  number  of  days  that  such 
requests  had  been  pending  before  the 
agency  as  of  that  date; 

(5)  The  number  of  requests  for  records 
received  by  the  NRC  and  the  number  of 
requests  that  the  NRC  processed; 

(6)  The  median  niunber  of  days  taken 
to  process  different  types  of  requests; 

(7)  The  total  amount  of  fees  collected 
by  the  NRC  for  processing  requests; 
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(8)  The  number  of  full-time  staff  of  the 
NRC  devoted  to  processing  requests 
under  the  FOIA  and  the  total  amount 
expended  for  processing  these  requests. 

lb)  The  NRC  will  make  a  copy  of  each 
report  available  to  the  public  on  the 
NRC  homepage  on  the  Internet  that  can 
be  accessed  at  httpWwww.nrc.gov.  A 
copy  will  also  be  available  for  public 
inspection  and  copying  in  the  NRC 
Public  Document  Room. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  August,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Arnold  E.  Levin 

Arnold  E.  Levin,  Acting  Chief  Information 
Ofpcw. 
[FR  Doc.  97-23612  Piled  9-4-97;  8:45  am) 

BILUNO  CODE  TSMMH-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rsclamation 
snd  Enf orc6fnent 

30  CFR  Part  917 
[KY-215-FOR] 

Kentucky  Ragulatory  Program 

AQBICY:  Office  of  Sur&ce  Mining 

Reclamation  and  Enf(»cement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the.  Kentucky 
regulatory  program  (hereinafter  the 
"Kentucl^  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Kentucky  regulations  pertaining  to 
subsidence,  water  replacement, 
impoundments,  definitions,  subsidence 
control,  sedimentation  ponds, 
hydrology,  and  permits.  The 
amendment  is  intended  to  revise  the 
Kentuclf^  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  [E.D.T.],  October  6, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  September  30,  1997.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4  p.m.,  [E.D.T.1,  on  September  22. 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  William 
J.  Kovacic,  Director,  at  the  address  listed 
below. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  a  listiiig  of  any 
scheduled  public  hearings,  and  all 


written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 

William ).  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephpne:  (606)  233-2896. 

Department  of  Stirbce  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfurt, 
Kentucky  40601,  Telephone:  (502) 
564-6940. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  EHrector,  Lexington 
Field  Office,  Telephone:  (606)  233- 
2896. 

SUPPLEMENTARY  INFORMATKNi: 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Bacl^round 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18, 1982  Federal  RegistBr  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  917.11,  917.13,  917,15, 
917.16,  and  917.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  July  30, 1997 
(Administrative  Record  No.  KY-1410). 
Kentucky  submitted  a  proposed 
amendment  to  its  program  revising 
section  405  of  the  Kentucky 
Administrative  Regulations  (KAR)  at 
8:001,  8:030,  8:040, 16:001. 16:060, 
16:090, 16:100. 16:160. 18:001. 18:060. 
18:090,  18:100,  18:160,  and  18:210. 

Specifically,  Kentucky  proposes  to 
make  the  following  changes.  At  section 
8:001— Definitions  (405  KAR  Chapter  8). 
Kentucky  is  defining  the  following 
terms: 

Community  of  Institutional  Building 
means  any  structure,  other  than  a  public 
building  or  occupied  dwelling,  which  is 
used  primarily  for  meetings,  gatherings, 
or  functions  of  local  civic  organizations 
or  other  community  groups;  hmctions  as 
an  educational,  cultural,  historic, 
religious,  scientific,  correctional,  mental 
health  or  physical  health  care  facility;  or 
is  used  for  public  services  including. 


but  not  limited  to,  water  supply,  power 
generation,  or  sewage  treatment. 

Impounding  Structure  means  a  dam. 
embankment,  or  other  structure  used  to 
impound  water,  slurry,  or  other  liquid 
or  semi-liquid  material. 

Impoundment  means  a  water, 
sediment,  slurry,  or  other  liquid  or 
semi-liquid  holding  structiue  or 
depression,  either  naturally  formed  or 
artificially  built. 

Material  Damage  means  (a)  any 
functional  impairment  of  surface  lands, 
features,  structures  or  facilities:  (b)  any 
physical  change  that  has  a  significant 
adverse  impact  on  the  affected  land's 
capability  to  support  any  current  or 
reasonably  foreseeable  uses  of  causes 
significant  loss  in  production  or  income; 
or  (c)  any  significant  change  in  the 
condition,  appearance,  or  utility  of  any 
structure  or  facility  from  its  pre- 
subsidence  condition. 

Noncommercial  Building  means  any 
building,  other  than  an  occupied 
residential  dwelling,  that  at  the  time 
subsidence  occurs,  is  used  on  a  regular 
or  temporary  basis  as  a  public  building 
or  community  or  institutional  building. 
Any  building  used  only  for  conunercial, 
agricidtural.  industrial,  retail,  or  other 
commercial  enterprises  is  excluded. 

Occupied  Residential  Dwelling  and 
Structures  Related  Thereto  means  any 
building  or  other  structure,  that  at  the 
time  the  subsidence  occiirs,  is  used 
either  temporarily,  occasionally, 
seasonally,  or  p>ermanendy  for  human 
habitation.  This  term  also  includes  any 
building,  structure,  or  facility  installed 
on,  above  or  below,  or  a  combination 
thereof,  the  land  surface  if  that  building, 
structure,  or  facility  is  adjunct  to  or 
used  in  connection  with  an  occupied 
residential  dwelling. 

Previously  Mined  Area  means  land 
that  was  affected  by  coal  mining 
operations  conducted  prior  to  August  3, 
1977,  that  has  not  been  reclaimed  to 
prescribed  standards. 

At  section  8:030 — Surface  Coal 
Mining  Permits,  Kentucky  is  making  the 
following  changes.  At  subsection  16, 
Kentucky  is  requiring  that  a  permit 
application  identify  and  describe  certain 
ntemative  water  supply  information  if 
the  determination  of  probable 
hydrologic  consequences  results  in 
certain  indications.  At  subsection 
32(3)(e),  Kentucky  is  requiring  that  a 
determination  of  probable  hydrologic 
consequences  include  a  finding  on 
whether  the  proposed  sur&ce  mining 
activities  may  proximately  result  in 
contamination,  diminution,  or 
interruption  of  an  underground  or 
surface  source  of  water  that  is  used  for 
domestic,  agricultural,  industrial,  or 
other  legitimate  use  within  the  permit 
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area  or  adjacent  areas  at  the  time  the 
application  is  submitted.  At  subsection 
34(2),  Kentucky  is  deleting  the 
requirement  that  sedimentation  ponds 
or  earthen  structiires  which  will  remain 
on  the  proposed  permit  area  as  a 
permanent  water  impoundment  be 
designed  to  comply  with  the 
requirements  of  405  KAR  16:100.  Also 
deleted  is  the  requirement  that  plans 
comply  with  Mine  Safety  and  Health 
Administration  (MSHA)  requirements. 
At  subsection  34(3) — Permanent  and 
Temporary  Impoundments,  Kentucky  is 
deGning  the  criteria  for  plans  for 
impoundments  meeting  the  size  or  other 
criteria  of  MSHA.  30  CFR  77.216(a).  The 
plan  is  to  be  submitted  to  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (Cabinet)  for 
approval  as  part  of  the  permit 
application.  At  subsection  34(4),  the 
term  "coed  processing  waste  banks"  is 
changed  to  "coal  mine  waste  banks."  At 
subsection  34(5) — Coal  Mine  Waste 
I>ams  and  Embankments,  Kentucky  is 
requiring  that  plans  for  impounding 
structures  be  submitted  to  the  Cabinet  as 
part  of  the  permit  application.  At 
subsection  34(6),  Kentucky  is  specifying 
the  plan  requirements  for  Class  B — 
moderate  hazard  structures.  Class  C — 
high  hazard  structures,  and  those 
structures  meeting  the  size  or  other 
criteria  of  MSHA.  30  CFR  77.216(a). 

At  section  8:040 — Underground  Coal 
mining  Permits,  Kentucky  is  proposing 
the  following  revisions.  At  subscN::tion 
16,  Kentucky  is  requiring  that  if  the 
probable  hydrologic  consequences 
determination  indicates  that  the 
proposed  underground  mining  activities 
may  proximately  result  in 
contamination,  diminution,  or 
interruption  of  an  underground  or 
surface  source  of  water  within  the 
proposed  permit  area  or  adjacent  area 
which  is  used  for  domestic,  agricultural, 
industrial,  or  other  legitimate  use.  the 
application  must  identify  and  describe 
the  adequacy  and  suitability  of  the 
alternative  sources  of  water  supply  that 
could  be  developed  for  existing 
premining  uses  and  approved 
postmining  land  uses. 

At  subsection  26,  Kentucky  is  * 

requiring  that  a  permit  application 
contain  certain  information  pertaining 
to  subsidence  control.  In  general  terms, 
the  application  must  contain  a  map 
showing  the  land,  structures,  and  water 
supplies  that  may  be  adversely  affected 
by  subsidence.  The  application  must 
also  include  a  narrative  indicating 
whether  subsidence,  if  it  occurred, 
could  cause  material  damage  or  other 
specified  adverse  affects.  The 
application  must  also  include  an 
example  of  a  presubsidence  survey 


notification  letter  to  the  owners  of  all 
water  supplies  and  structures.  A 
subsidence  control  plan  must  be 
submitted  if  certain  conditions  are 
present.  The  subsidence  plan  must 
include  certain  descriptions  and  maps 
which  detail  the  degree  of  subsidence 
and  subsidence  control  measures  to  be 
implemented,  along  with  other  related 
information  Kentucky  deems  necessary. 

At  subsection  32(lKe),  Kentucky  is 
requiring  the  permit  applications 
contain  a  determination  that  includes  a 
finding  on  whether  the  proposed 
underground  mining  activities 
conducted  after  July  16,  1994,  may  be 
proximately  result  in  contamination, 
diminution,  or  interruption  of  an 
underground  or  surface  source  of  water 
that  is  used  for  domestic,  agricultural, 
industrial,  or  other  legitimate  use  within 
the  permit  area  or  adjacent  areas  at  the 
time  the  application  is  submitted. 

At  subsections  34(2)-(6),  Kentucky  is 
making  the  same  revisions  described  at 
the  corresponding  subsections  for 
surface  mines  at  section  8:030  above. 
At  section  16:001 — ^Definitions  (405 
KAR  Chapter  16),  Kentucky  is  maldng 
the  following  changes.  The  definitions 
of  "Impounding  Structure," 
"Impoundment,"  and  "Previously 
Mined  Area"  are  identical  to  those 
described  at  section  8:001  above.  The 
term  "Other  Treatment  Facilities"  is 
revised  to  mean  any  chemical 
treatments  such  as  flocculation  or 
neutralization,  or  mechanical  structures 
such  as  clarifiers  or  precipitators,  that 
have  a  point  source  discharge  and  are 
utilized  to  prevent  additional 
contributions  of  dissolved  or  suspended 
solids  to  streamflow  runofif  outside  the 
permit  area  or  to  comply  with  405  KAR 
16:070. 

At  section  16:060 — Hydrologic 
Requirements,  Kentucky  is  making  the 
following  changes.  At  subsection  8(1). 
Kentucky  is  requiring  that  the  operator 
promptly  replace  the  water  supply  as 
described.  In  addition  to  the  baseline 
information  required  by  the  regulations, 
other  relevant  information  available  to 
the  Cabinet  will  be  used  to  determined 
the  impact  of  mining  activities  upon  the 
water  supply. 

At  sul»ection  8(2),  Kentucky  specifies 
the  permittee's  obligations  if 
replacement  of  a  water  supply  is 
required.  If  the  water  supply  to  be 
replaced  is  a  domestic  supply,  the 
f>ermittee  must  provide  water  supply  on 
both  a  temporary  and  permanent  basis 
according  to  the  specified  conditions.  If 
the  water  supply  to  be  replaced  is  other 
than  a  domestic  supply,  the  permittee 
must  provide  water  supply  on  both  a 
temporary  and  permanent  basis  on  a 
schedule  established  by  the  Cabinet  on 


a  case  by  case  basis  according  to 
specified  standards  and  pay  certain 
operation  and  maintenance  costs. 

At  subsection  8(3),  Kentucky  specifies 
the  conditions  for  providing  a  suitable 
alternative  water  source.  At  subsection 
8(4),  Kentucky  specifies  the  permittee's 
obligation  to  obtain  an  additional 
performance  bond  and  the  Cabinet's 
obligation  to  release  the  additional 
amoiuit  if  the  permittee  has 
satisfactorily  completed  the  required 
water  replacement. 

At  section  16:090 — Sedimentation 
Ponds,  Kentucky  is  making  the 
following  changes.  At  subMctioa  1, 
Kentucky  specifies  the  general  design, 
construction,  and  certification 
requirements  for  sedimentation  ponds. 
At  subsection  2,  Kentucky  is  requiring 
that  the  plan  for  clean-out  operations 
include  a  time  schedule  or  clean-out 
elevations,  or  a  combinatioii,  that  shall 
provide  periodic  sediment  removal 
sufficient  to  maintain  adequate  volume 
for  the  sediment  to  be  collected  during 
the  design  precipitation  event.  At 
subsection  3,  Kentucky  is  requiring  that 
sedimentation  ponds  be  designed, 
constructed,  and  maintained  to  contain 
and  treat  the  runoff  from  10  and  24  hour 
precipitation  events  according  to  certain 
specifications.  At  subsection  5. 
Kentucky  is  requiring  that  sediment  be 
removed  bom  sedimentation  ponds  in 
accordance  with  the  approved  clean-out 
plan.  Spillways  shall  be  provided  in 
accordance  with  405  KAR  16:100. 
Requirements  that  appear  elsewhere  in 
Kentucky's  regulations  have  been 
deleted. 

At  section  16:100 — Permanent  and 
Temporary  Impoundments,  Kentucky  is 
making  the  following  changes.  At 
subsection  1(3),  Kera^icky  is  reqiiiring 
that  all  Class  B  and  C  impoundments 
have  a  minimum  static  safety  fiactor  of 
1.5  for  the  normal  pool  and  a  seismic 
safety  factor  of  at  least  1.2. 
Impoundments  not  included  above, 
except  coal  mine  waste  impoundments, 
shall  have  a  minimum  static  safety 
factor  of  1.3  for  the  normal  pool  with 
steady  state  seepage  saturation 
conditions. 

At  subsection  1(5).  Kentucky  is 
requiring  that  foundation  investigations 
be  performed  for  all  Class  B  and  C 
impoundments.  At  subsection  1(6), 
Kentucky  permits  the  use  of  a  24  hour 
duration  in  lieu  of  6  hours  of  a  design 
precipitation  event  specified  in  this 
subsection.  Class  A  structures  that  do 
not  meet  MSHA  criteria  shall  pass  a  25 
year,  6  hour  precipitation  event  if  it  is 
a  temporary  structure,  or  a  50  year,  6 
hour  precipitation  event  if  it  is  a 
permanent  structure.  Class  A  structures 
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meeting  MSHA  criteria  shall  pass  a  100 
year,  6  hour  precipitation  event. 

At  subsection  ll9)(c),  Kentucky  is 
providing  an  exemption  for 
impoundments  with  no  embankment 
structure,  that  is  completely  incised,  or 
is  created  by  a  depression  left  by 
backfilling  and  grading,  that  is  not  a 
sedimentation  pond  or  coal  mine  waste 
impoundment  and  is  not  otherwise 
intended  to  facilitate  active  mining, 
unless  the  Cabinet  determines  that 
engineering  inspection  and  certification 
are  necessary. 

At  subsection  l(10)(a),  Kentucky  is 
requiring  that  Class  B  and  C 
impoundments  be  examined  in 
accordance  with  30  CFR  77.21&-3.  At 
subsection  l(10)(b),  Kentucky  is 
exempting  im]x>undments  with  no 
embankment  structure,  that  is 
completely  incised,  or  is  created  by  a 
depression  left  by  backfilling  and 
grading  from  periodic  examination 
requirements. 

At  section  16:160 — Coal  Mine  Waste 
Dams  and  Impoundments,  Kentucky  is 
making  the  following  changes.  At 
subsection  1(3),  Kentucky  is  prohibiting 
the  permanent  retention  as  part  of  the 
approved  postmining  land  use  of 
impounding  structures  constructed  of 
coal  mine  waste  or  intended  to  impound 
coal  mine  waste.  At  subsection  2(2). 
Kentucky  is  allowing  the  use  of  24 
houra  instead  of  6  hours  for  the  duration 
of  the  100  year  design  precipitation 
event  At  subsecticHi  3(1  )(a).  Kentucky  is 
requiring  that  an  impounding  structure 
constructed  of  coal  mine  waste  or 
intended  to  ilftpound  coal  mine  waste 
that  meets  the  criteria  of  30  CFR 
77.216(a)  has  sufficient  spilway  capacity 
to  safely  pass,  adequate  storage  capacity 
to  safely  contain,  or  a  combination,  to 
safely  control  the  probable  maximum 
precipitation  of  a  6  hour  event,  unless 
the  Cabinet  requires  a  longer  duration. 
At  subsection  3(l)(b),  Kentucky  is 
requiring  that  an  impounding  struct\ire 
with  a  drainage  area  of  10  square  miles 
or  less  that  does  not  have  an  op«i 
channel  emergency  spillway  have  a 
closed  conduit  principal  spillway  that 
meets  the  requirements  of  this 
paragraph,  llie  impounding  structure 
must  have  sufficient  storage  capacity 
available  to  store  the  entire  runoff  firom 
the  probable  maxlmimi  precipitation 
event  while  maintaining  the  required 
fredxiard  against  overtopping, 
disregarding  flow  through  the  principal 
spillway.  Other  spillway  and  conduit 
specifications  are  provided.  At 
subsection  4,  Kentucky  is  requiring  that 
for  a  dam  or  impoundment  constructed 
of  or  impounding  coal  mine  waste,  at 
least  90%  of  the  water  stored  during  the 
design  precipitation  event  must  be 


removed  within  the  10  day  period 
following  the  design  precipitation  event. 

At  section  18:001^5efinitions  (KAR 
Chapter  18),  Kentucky  is  making  the 
following  changes.  The  definitions  of 
"Community  or  Institutional  Building." 
"Impounding  Structure," 
"Impoundment,"  "Material  Damage," 
"Noncommercial  Building,"  "Occupied 
Residential  Dwelling  and  Structvues 
Related  Thereto,"  and  "Previously 
Mined  Area"  are  identical  to  those 
described  at  section  8:001  above.  The 
definition  of  "Other  Treatment 
Facilities"  is  identical  to  that  described 
in  section  16:001  above.  The  term 
"Angle  of  Draw"  is  revised  to  mean  the 
angle  of  inclination  between  the  vertical 
at  the  edge  of  the  underground  mine 
workings  and  the  point  of  zero  vertical 
displacement  at  the  edge  of  a 
subsidence  trough. 

At  section  18:060 — Hydrologic 
Requirements,  Kentucky's  revisions  to 
subsections  12  (l)-(4)  are  identical  to 
those  at  16:060  subsections  8  (l)-(4) 
described  above. 

At  section  18:090 — Sedimentation 
Ponds,  Kentucky's  revisions  are 
identical  to  those  at  16:090  described 
above. 

At  section  18:100 — Permanent  and 
Tempcnrary  Impoundments.  Kentucky's 
revisions  are  identical  to  those  at  16:100 
described  above. 

At  section  18:060 — Hydrologic 
Requirements,  Kentucky  is  adding 
subsection  12(1).  The  provisions  are 
identical  to  the  regulations  at  16:060 
subsection  8(1)  described  above. 
Kentucky's  revisions  to  subsections  12 
(2)-(4)  are  identical  to  those  at  16:060 
subsections  (2)-{4). 

At  section  18:160— Coal  Mine  Waste 
Dams  and  Impoimdments,  Kentucky's 
revisions  are  identical  to  those  at  16:160 
described  above. 

At  section  18:210 — Subsidence 
Control,  Kentucky  is  proposing  the 
following  changes.  At  subsection  1 , 
Kentucky  specifies  the  general 
requirements  a  permittee  must  comply 
with.  The  permittee  mast  either  adopt 
measures  consistent  with  known 
technology  that  prevent  subsidence 
firom  causing  material  damage  to  the 
extent  technologically  and  economically 
feasible,  maximize  muie  stability,  and 
maintain  the  value  the  reasonably 
foreseeable  use  of  surface  lands  or  adopt 
mining  technology  that  provides  iot 
planned  subsidence  in  a  predictable  and 
controlled  manner.  If  a  permittee 
employs  mining  technology  that 
provides  for  planned  subsidence  in  a 
predictable  and  controlled  manner,  the 
permittee  shall  take  necessary  and 
prudent  measures,  consistent  with  the 
mining  method  employed  to  minimize 


material  damage  to  the  extent 
technologically  and  economically 
feasible  to  noncommercial  buildings 
and  occupied  residential  dwellings  and 
related  structures.  The  measures  are  not 
required  if  the  permittee  has  the  written 
consent  of  their  owners  or  the 
anticipated  damage  woiild  constitute  a 
threat  to  health  or  safety,  the  costs  of  the 
measures  exceed  the  anticipated  costs  of 
repair.  The  permittee  is  required  to 
conduct  a  presubsidence  survey  of 
structures  and  water  supplies.  The 
permittee  must  pay  for  any  technical 
assessment  or  engineering  evaluation 
and  must  provide  copies  of  the  survey 
and  assessments  to  the  property  owner 
and  Cabinet.  The  owner's  or 
representative's  name  must  be  included 
in  the  report  if  he  or  she  is  present  at 
the  time  of  the  survey  or  assessment  If 
the  owner  disagrees  with  the  results  of 
the  survey,  he  or  she  may  submit  in 
writing  to  the  Cabinet  a  description  of 
the  areas  of  disagreement.  Unaerground 
operations  shall  not  be  conducted 
within  1,500  feet  horizontally  of  a 
structure  or  water  supply  for  which  a 
survey  is  required,  vdib.  certain 
exceptions. 

At  subsection  2,  Kentucky  is  requiring 
that  the  permittee  mail  a  notification  to 
all  owners  and  occupants  of  siu^oe 
property  and  structures  within  the  area 
above  the  imderground  workings.  The 
notification  shall  include  dates  that 

rnfic  areas  will  be  imdermined  and 
location  or  locations  where  the 
permittee's  subsidence  control  plan  may 
be  examined. 

At  subsection  3.  Kentucky  is  requiring 
the  permittee  to  correct  any  material 
damage  resulting  from  subsidence 
caused  to  surface  lands,  to  the  extent 
technologically  and  economically 
fsasible,  by  restoring  the  land  to  a 
condition  capable  of  maintaining  the 
value  and  reasonably  foreseeable  uses 
that  it  was  capable  of  supporting  before 
subsidence  damage.  The  permittee  must 
promptly  repair,  or  comf>ensate  the 
owner  for,  material  damage  resulting 
from  subsidence  caused  to  any 
nonconunwcial  building  or  occupied 
residential  dwelling  or  related  structure 
that  existed  at  the  time  of  mining.  For 
other  structures,  the  permittee  must 
repair  the  damage  or  compensate  the 
owner  for  the  full  amount  of  the 
decrease  in  value  resulting  from  the 
subsidence.  A  rebuttable  prestmiptitm 
exists  that  the  permittee  caused  the 
damage  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  occurs  a  result  of 
earth  movement  within  an  area 
determined  by  projecting  a  specified 
angle  of  draw  from  the  outermost 
boimdary  of  any  underground  mine 
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workings  to  the  surface  of  the  land.  A 
permittee  may  request  that  the 
presumption  apply  to  an  angle  of  draw 
different  from  that  established  above. 
No  presumption  where  access  for 
presubsidence  survey  is  denied.  All 
relevant  and  reasonably  available 
information  shall  be  considered  by  the 
Cabinet.  If  subsidence-related  material 
damage  to  land,  structures,  or  facilities 
occurs,  the  Cabinet  shall  require  the 
permittee  to  obtain  additional 
performance  bond  in  the  amount  of  the 
estimated  cost  of  the  repairs  if  the 
permittee  will  be  repairing,  or  in  the 
amount  of  the  decrease  in  value  if  the 
permittee  will  be  compensating  the 
owner,  until  the  repair  or  compensation 
is  completed.  Certain  exceptions  and 
conditions  apply.  The  additional  bond 
amount  may  be  reduced  by  the  amount 
of  the  insurance  coverage  a  permittee 
has  applicable  to  subsidence  damage. 
The  additional  bond  amount  may  be 
released  if  the  permittee  has 
satisfactorily  completed  the  required 
repair  of  compensation. 

At  subsection  4,  Kentucky  is 
prohibiting  underground  mining 
activities  beneath  or  adjacent  to  public 
buildings  and  facilities,  churches, 
schools,  and  hospitals,  or 
impoundments  with  a  storage  capacity 
of  20  acre-feet  or  more  or  bodies  of 
water  with  a  volume  of  20  acre- feet  or 
more.  Unless  the  subsidence  control 
plan  demonstrates  that  subsidence  will 
not  cause  material  damage  to,  or  reduce 
the  reasonably  foreseeable  use  of,  the 
features  or  facilities.  If  subsidence 
causes  material  damage,  the  Cabinet 
may  suspend  mining  imtil  the 
subsidence  plan  is  modified. 

At  subsection  5.  Kentucky  is  requiring 
that  within  45  days  after  the  first  day  of 
January  following  each  year  in  which 
underground  mining  activities  are 
conducted,  and  at  any  other  time  upon 
written  request  by  the  Cabinet,  the 
permittee  shall  submit  two  copies  of  a 
detailed  plan  of  the  existing  and 
proposed  underground  workings. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 


Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  include  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  (E.D.T.)  on 
September  22,  1997.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  at  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofiicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
{xissible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Ofiice  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 


section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regidatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2){C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regiUations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 
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Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  27, 1997. 
Allen  D.Klmn. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  97-23583  Filed  0  4  07;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  86 
[FRL-S881-4] 

Proposed  Amendments  to  the  Tsst 
Procsdures  for  Hsavy-Outy  Engines, 
and  Ught-Outy  Vehicles  and  Trucks 
and  Proposed  Amendments  to  ttw 
Emission  Standard  Provisions  for 
Gaseous  Fueled  Vehicles  and  Engines 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  the 
promulgation  of  amendments  to  several 
sections  of  the  heavy-duty  engine  test 
procedure  regulations  in  40  C7R  part  86. 
These  proposed  changes  are  needed  in 
order  to  accommodate  the  use  of  new 
testing  equipment,  to  provide  greater 
flexibility  in  the  type  of  testing 
equipment  used  and  to  ensure  uniform 
calibration  and  use  of  the  testing 
equipment  The  proposed  amendments 
will  ensiue  the  continued  validity  of 
testing  results  and  ensure  that  heavy- 
duty  engines  are  being  exercised 
appropriately  over  the  test  procedures, 
lliis  document  also  proposes  to  make 
limited  changes  to  the  l^t-duty  vehicle 
and  truck  test  procedure  regulations  and 
the  gaseous  fuel  emission  standards  in 
40  CFR  part  86.  Because  the  Agency 
views  the  provisions  of  this  prop>osed 
rulemaking  as  noncontroversial  and 
does  not  expect  to  receive  adverse 
conunents,  these  provisions  are  also 
being  issued  as  a  direct  final  rule  in  the 
Final  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  October  6, 1997  or 
thirty  days  after  the  date  of  a  public 
hearing,  if  one  is  held.  If  no  party 
notifies  EPA  by  October  6, 1997  that 


adverse  or  critical  comments  will  be 
submitted  on  this  proposal,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule  and  the  direct  final 
rule  in  the  Final  Rules  section  of  this 
Federal  Register  will  automatically  go 
into  efiiect  on  the  date  specified  in  that 
rule.  If  adverse  comments  are  timely 
received  on  the  direct  final  nde,  the  rule 
will  be  withdrav«rn  and  all  public 
comment  received  on  it  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  proposed  rule, 
any  parties  interested  in  conmienting 
should  do  so  during  this  comment 
period. 

The  Agency  will  hold  a  public 
hearing  regarding  these  proposed 
amendments  if  it  receives  a  request  to 
testify  at  a  hearing  by  October  6, 1997. 
Members  of  the  public  should  call  the 
contact  person  indicated  below  to  notify 
EPA  of  their  interest  in  testifying  at  a 
hearing.  Interested  parties  may  call  the 
contact  person  after  October  6. 1997  to 
determine  whether  and  where  the 
hearing  will  be  held. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  document  (in  duplicate,  if  possible) 
to  Public  Docket  A-96-07  at  Air  Docket 
Section,  U.S.  Environmental  Protection 
Agency,  First  Floor,  Waterside  Mall. 
Room  M-1500,  401  M  Street  SW.. 
Washington.  DC  20480.  A  copy  of  the 
comments  should  also  be  sent  to  the 
contact  person  listed  below. 

Materials  relevant  to  this  document 
have  been  placed  in  Docket  No.  A-96- 
07  by  EPA.  The  docket  is  located  at  the 
above  address  and  may  be  inspected 
from  8:00  a.m.  to  5:30  p.m.  on 
weekdays.  EPA  may  charge  a  reasonable 
fee  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jaime  Pagan.  U.S.  EPA,  Engine  Programs 
and  Compliance  Division.  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
Telephone  (313)  668-4574. 
SUPPI^MENTARY  INFORMATION:  EPA's 
Smoke  Exhaust  and  Gaseous  and 
Particulate  Exhaust  Test  Procedures  for 
certification  and  Selective  Enforcement 
Audit  (SEA)  provide  a  consistent 
method  for  testing  and  obtaining 
emissions  data  from  heavy-duty 
engines.  This  notice  proposes  die 
promulgation  of  amendments  to  the  test 
procedures  in  order  to  accommodate  the 
use  of  new  testing  equipment  and 
clarify  certain  issues  that  have  been 
identified  since  these  procedures  were 
first  published. 

Over  the  last  few  years,  EPA  and  the 
Engine  Manu&cturers  Association 
(EMA)  have  worked  together  to  identify 


the  issues  thai  needed  revision  or 
clarification.  During  these  interactions, 
suggestions  were  made  involving 
specific  changes  to  the  test  procedures. 
In  general,  the  technical  amendments 
proposed  in  this  action  fall  into  two 
categories.  First,  many  of  the  proposed 
amendments  are  simply  clarifications 
that  will  help  remove  any  potential 
ambiguities  or  inconsistencies.  Second, 
another  group  of  proposed  amendments 
take  into  account  testing  equipment 
and/or  engine  technology  that  was  not 
as  widely  used  when  the  nde  was  first 
written. 

The  proposed  changes  to  the  Smoke 
Exhaust  Test  Procedure  include 
clarifications  regarding  the  operation  of 
the  dynamometer,  accommodation  of 
additional  test  equipment  and  more 
details  on  meter  light  soiuces  to  be 
used.  The  test  procedures  for  SEA 
contain  a  new  requirement  that  asks 
manufactm-ers  to  decide,  before  the 
initial  cold  cycle,  whether  they  will 
measure  backgroimd  particulate  matter 
(PM)  or  not  The  amendments  proposed 
for  the  Gaseous  and  Particulate  Test 
Procedures  cover  the  calibration 
requirements  of  gas  analyzers,  the  use  of 
accessory  loads,  conditions  for  use  of 
charge  air  cooling  devices  and  the 
permitted  point  deletions  from 
regression  analysis. 

Lasdy.  three  proposed  minor  changes 
to  the  Gaseous  Fueled  Vehicle  Rule, 
established  in  a  September  21, 1994 
notice  (59  FR  48472),  are  made.  The 
regidatory  text  of  that  rule  contained 
several  ininor  errors  and  areas  where  the 
applicability  of  various  standards  to 
gaseous-fueled  vehicles  was  not  clear  in 
die  regulations,  although  all  of  the 
applicabilify  issues  were  discussed  in 
the  preamble. 

For  further  supplemental  information, 
the  detailed  rationale  for  this  proposal, 
and  the  regulatory  revisions  see  the 
information  provided  in  the  direct  final 
rule  published  in  a  se{>arate  part  of  this 
Fedoml  Register. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  88 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control,  Confidential 
business  information.  Gasoline, 
Incorporation  by  reference.  Labeling, 
Motor  vehicles.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  August  18. 1M7. 
Carol  M.  Browner, 
Administrator. 

(FR  Doc.  97-23354  Filed  0  4  07;  8:45  am] 
HLLMG  OOOE  <8«>  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[MO  034-1 034<b);  FRL-6686-2I 

Approval  and  PronHilgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri  for  the  purpose  of  updating  its 
transportation  conformity  rules.  In  the 
final  rules  section  of  the  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
6, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPP1.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  August  15, 1997. 
William  Ska. 

Acting  Regional  Administrator. 
[FR  Doc.  97-23453  Filed  0  4  07;  8:45  am] 
BiujNQCooc  aaeo  »o  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6887-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingancy 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

LaCrand  Sanitary  Landfill  Site  from  the 

national  priorities  list;  request  for 

comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  LaGrand  Sanitary  Landfill 
Site  (the  Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazudous  Substances  Pollution 
Contingency  Plan  (NCP),  which  is  40 
CFR  part  300,  appendix  B.  EPA 
promulgated  the  NCP  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA.  because  it  has 
been  determined  that  all  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  U.S.  EPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 
Moreover.  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  the 
proposed  deletion  of  tke  Site  bom  the 
NPL  may  be  submitted  on  or  before 
October  6, 1997. 

ADDRESSES:  Comments  may  he  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  V.  77  W.  Jackson  Blvd. 
(SR-6)).  Chicago.  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Alexandria  Public 
Library,  Seventh  and  Fillmore, 
Alexandria,  MN  56308.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  number  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J), 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  353- 
5821. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (SR-6J),  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604.  (312) 
886-7253  or  Denise  Gawlinski  (P-19J), 
Office  of  Pubhc  Affairs,  U.S.  EPA, 
Region  V.  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  88&-9859. 

8UPPt.EMENTARY  INFORMATION: 

Table  of  Contents 

L  Introduction 

n.  NPL  Deletion  Criteria 

HI.  Deletion  F*rocedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  LaGrand  Sanitary 
Landfill  Site  from  the  National  Priorities 
List  (NPL),  which  constitutes  appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  and  requests  comments  from  the 
public  on  the  proposed  deletion.  The 
EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Potentially  Responsible  Parties  or 
the  Hazardous  Substance  Superfund 
Response  Trust  Fimd  (Fund).  Pursuant 
to  §  300.425(e)(3)  of  the  NCP.  any  site 
deleted  fix)m  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
the  conditions  at  the  Site  warrant  such 
action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  from  the  public  for 
thirty  (30)  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  FV 
discusses  the  history  of  this  site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

Deletion  of  sites  bom  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
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determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  folloMdng  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

fiii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met.  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  bom  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  tor  Intended  Site  Deletion 

The  LaGrand  Sanitary  Landfill  (the 
Site  or  the  Landfill)  is  located  in  a  rural 
setting  in  west-central  Douglas  County, 
Minnesota,  approximately  5  miles  west 
of  the  town  of  Alexandria  and 
approximately  3  miles  south  of  the  town 
of  Garfield.  Tlie  Site  consists  of  80  acres 
of  forest,  steep  uncultivated  hills  and 
low  lying  weUands.  The  main  fill  area 
occupies  six  acres  of  a  small  north- 
trending  gully  formed  during  earlier 
gravel  mining  operations.  It  is  marked  to 
the  north,  west  and  east  by  groups  of 
la^e  trees. 

'Ine  Site  is  located  within  an  area  of 
glacial  deposits  know  as  the  Alexandria 
Moraine  Complex.  This  moraine 
complex  is  10  to  2Q  miles  wide  and 
extends  northward  in  an  area  through 


west-central  Minnesota.  The  upper  100 
feet  of  sediments  beneath  the  Site 
consist  of  glacial  drift  deposits  of  the 
moraine  complex.  A  sand  and  gravel 
water  table  aquifer  exists  imder  a 
portion  of  the  Site,  and  is  overlain  by  a 
silty  to  sandy  clay  till  layer  which  was 
foimd  to  range  in  thickness  from 
approximately  15  to  40  feet  The  sand 
and  gravel  aquifer  extends  beneath  the 
Landfill  waste  mass.  At  other  portions 
of  the  Site,  the  till  layer  extends  to  a 
depth  of  at  least  100  feet.  The  water 
table  was  found  at  depths  ranging  bom 
approximately  20  to  70  feet  below  the 
surface  of  the  hilly  terrain  at  the  Site. 

The  Site  operated  bom  March  1974, 
when  it  received  a  solid  waste  permit 
from  the  Miimesota  Pollution  Control 
Agency  (MPCA)  (SW-141),  until  April 
1984,  as  a  sanitary  landfill  accepting 
mixed  municipal  soil  waste  and 
nonhazardous  industrial  waste.  In  late 
1982,  and  early  1983,  groundwater 
sampling  at  the  Site  confirmed  the 
presence  of  organic  compounds. 
Subsequent  investigations  at  the  Site  led 
the  MPCA  to  evaluate  whether  the  Site 
should  be  included  on  the  National 
Priorities  List  (NPL)  and  Minnesota's 
Permanent  list  of  Priorities  (PLP)  for 
Superfund  sites  potentially  requiring 
clean  up.  The  Site  was  proposed  for  the 
NPL  June  10, 1986.  The  Site  was  added 
to  the  NPL  and  PLP  on  July  21, 1987. 

A  Remedial  Investigation  and 
Feasibility  Study  (RI/FS)  was  conducted 
at  the  Site  to  determine  the  natiu^  and 
extent  of  contamination,  to  develop  and 
evaluate  a  remedial  cleanup.  The  RI 
Report  concluded  that: 

1.  Groundwater  moves  beneath  the 
Site  in  a  south-southeasterly  direction. 

2.  Although  a  number  of  organic 
contaminants  were  measured  in  soil  and 
groundwater  at  the  Site,  no  organic 
contaminant  plume  was  identified  and 
none  of  the  measured  compounds 
exceeded  current  health-based 
standards  or  U.  S.  EPA's  acceptable  risk 
range. 

3.  Arsenic  and  manganese  were  found 
in  the  groundwater  at  concentrations 
exceeding  Minnesota  Recommended 
Allowable  Limits  (RALs)  for  private 
drinking  water  supplies,  but  not 
Maximum  Contaminant  Levels  (MCLs) 
under  the  Federal  Safe  Drinking  Water 
Act  (SDWA).  These  naturally-occurring 
heavy  metals  were  widespread 
throughout  the  Site  and  had  the 
appearance  of  random  background 
concentrations.  The  on-site  Shop  Well 
showed  manganese  levels  elevated 
above  backgroimd  levels.  However, 
these  levels  were  not  considered  to  be 
related  to  landfill  waste  disposal 
activities. 


3.  Manganese  was  found  in  surface 
water  at  concentrations  that  exceeded 
RALs  in  nearly  all  water  bodies,  both 
upgradient  and  downgradient  of  the 
Landfill  and  regardless  of  whether 
surface  water  drains  away  frt>m  or 
toward  the  water  bodies.  The 
manganese  appears  to  be  derived  from 
natural  sources  in  the  soils,  with  no 
evidence  of  a  source  from  the  Landfill. 

4.  A  chloride  plume  appears  to  be 
emanating  bom  the  southern  end  of  the 
Landfill  and  migrating  south- 
southeastward.  Chloride  is  one  of  the 
most  mobile  contaminants  associated 
with  landfills.  It  is  not  a  hazardous 
substance  and  occurred  in 
concentrations  well  below  the  SDWA 
secondary  MCL.  This  standard  is  not 
health-based,  but  determined  on  the 
basis  of  taste,  odor,  and  aesthetic 
considerations. 

5.  There  does  not  appear  to  be  any 
combustible  gas  migration  fitim  the 
Landfill,  except  for  a  single  monitoring 
point  at  the  southwest  comer,  where  the 
combustible  gas  reading  was  greater 
than  100%  of  the  Lower  Explosive  Limit 
(LEL). 

6.  Portions  of  the  western  slope  of  the 
Landfill  appear  unstable  and  the 
northwest  comer  of  the  waste  mass  has 
been  exposed  by  hillside  erosion. 

7.  Acess  to  the  Site  by  motorized 
vehicles  via  the  main  access  road  was 
not  controlled. 

8.  A  pile  of  several  hundred  tires  is 
located  to  the  south  of  the  Landfill,  o£f 
the  fill  area.  These  tires  will  be 
addressed  by  the  MPCA's  tire  control 
program. 

9.  Unauthorized  use  and  disposal  of 
mix  municipal  soil  waste  attended  to 
occur  bom  time  to  time. 

The  FS  Report  utilized  the  results  of 
the  RI  to  develop  potential  cleanup 
alternatives  designed  to  address  the  low 
level  threats  posed  by  the  Site.  The  only 
pathways  of  concern  identified  in  the 
human  health  risk  assessment,  which  all 
relate  to  the  use  of  groundwater 
downgradient  bom  the  Site,  are: 

1.  Ingrestion  of  contaminated 
groundwater  by  drinking  or  cooking 

2.  Inhalation  of  chemicals  that  can 
volatilize  into  the  air  during  showering; 
and 

3.  Dermal  (skin)  contact  with  water 
during  showering,  bathing  and  other 
related  activities. 

Finally,  the  human  health  risk 
assessment  assimies  a  reasonable 
maximum  exposure  (RME)  scenario. 
This  means  that  it  takes  into  account  the 
highest  concentration  of  each  chemical 
to  which  adults  and  children  are 
reasonably  expected  to  be  exposed 
during  an  average  lifetime  at  the  Site.  At 
present,  there  is  no  one  living  on  or 
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using  the  groundwater  at  the  Site  nor  do 
residential  wells  downgradient  of  the 
Site  show  any  contamination  Erom 
organic  compounds. 

A  Record  of  Decision  (ROD)  was 
signed  September  30, 1992,  which 
selected  the  following  remedy: 

1.  Long-term  monitoring  oi 
groundwater  and  combustible  gas  to 
verify  that  the  low  level  of  threat  posed 
by  the  contaminants  of  concern  remains 
low  and  the  landfill  does  not  generate 
potentially  explosive  levels  of 
combustible  gas 

2.  The  conversion  of  a  combustible 
gas  monitoring  well  to  a  gas  vent  to 
assure  that  combustible  gas  dees  not 
accumulate  at  the  single  point  wh««  the 
soil  gas  level  was  measured  at  greater 
than  100%  of  the  lower  explosive  limit 
(LEL) 

3.  The  permanent  sealing  and 
abandonment  of  the  on-site  Shop  Well 
In  conformance  with  the  Minnesota 
Water  Well  Code,  Minn.  Rules,  Chapter 
4725.2700.  to  assure  that  this  well  will 
not  be  used  as  a  potable  water  source. 

4.  The  stabilization  of  the  west  slope 
of  the  Landfill  and  the  covering  of 
exposed  waste  on  the  northwest  comer 
to  assure  that  the  existing  landfill  cover, 
which  is  providing  an  effective  barrier 
to  infiltration,  remains  effective 

5.  The  sloping  and  reconstruction  of 
the  borrowed  pit  area  adjacent  to  the 
west  slofie  of  Uie  Landfill  to  assure  the 
long-term  integrity  of  the  cover  system 

6.  Institutional  controls  in  the  form  of 
site  access  restrictions,  and  the  possible 
use  of  deed  restrictions 

7.  Maintenance  of  the  existing  final 
cover  system  so  as  to  reduce  the  future 


potential  for  infiltration  into  the  waste 
mass  and  the  subsequent  leaching  of 
landfill  contaminants 

8.  Observance  of  Minnesota 
Environmental  Response  and  Liability 
Act  prohibitions  against  the  distxirbance 
of  the  Landfill  final  cover  and 
monitoring  systems;  and 

9.  Observance  of  the  Minnesota  Water 
Well  Construction  Code,  Minn.  Rules 
Chapter  4725.2000,  which  regulates  the 
location  of  future  potable  wells  near  the 
Landfill. 

A  Remedial  Action  report  was 
prepared  by  MPCA  contractors 
documenting  that  all  Remedial  Action 
have  been  completed  at  LaGrand 
Sanitary  Landfill  in  Douglas  County, 
Miimesota.  The  MPCA  and  Barr 
Engineering  Company  conducted  final 
site  inspections  during  the  week  of 
August  8,  1994,  and  determined  that  the 
contractors  have  constructed  the  final 
remedial  action  in  accordance  with  the 
Remedial  Design  (RD). 

The  vegetation  has  become  well 
established  in  both  borrow  areas.  The 
site  has  been  fully  restored  in 
accordance  with  the  Record  of  Decision, 
and  all  Remedial  Action  Contract 
Documents. 

In  1994,  the  Legislatiire  of  the  State  of 
Minnesota  enacted  the  Landfill  Cleanup 
Law,  Minn.  Laws  1994,  ch.  639,  codified 
at  Mirm.  Stat,  sections  115B.39  to 
115B.46  (the  Act),  authorizing  the 
Commissioner  of  the  Minnesota 
Pollution  Control  Agency  (MPCA)  to 
assume  responsibility  for  futiire 
environmental  response  actions  at 
qualified  landfills  that  have  received 


notices  of  compliance  from  the 
Conmiissioner  of  MPCA.  Additionally, 
the  Act  established  funds  to  enable  the  - 
MPCA  to  perform  all  necessary 
response,  opraration  and  maintenance  at 
such  landfills.  At  sites  where  no 
responsible  parties  are  conducting 
response  actions  under  CERCLA.  MPCA 
is  responsible  for  issuing  a  notice  of 
compliance,  after  it  determines  that  all 
work  that  could  be  expected  imder  a 
state  order  or  under  state  closure 
requirements  has  been  completed. 

MPCA  has  acquired  the  80  acres  site 
and  has  issued  a  notice  of  compliance. 
A  notice  of  compliance  was  issued  by 
MPCA  for  the  LaGrand  Sanitary  Landfill 
Site  on  June  5, 1997.  MPCA  has  since 
assumed  all  responsibility  for  the 
LaGrand  Sanitaiy  Landfill  under  the 
Act.  No  further  response  actions  under 
CERCLA  are  anticipated  at  this  time. 
Consequently,  U.S.  EPA  proposes  to 
delete  the  site  from  the  NPL. 

EPA,  with  concurrence  from  the  State 
of  Minnesota,  has  determined  that  all 
appropriate  Fimd-financed  responses 
under  CERCLA  at  the  LaGrand  Sanitary 
I,apdfill  Site  have  been  completed,  and 
no  further  CERCLA  response  actions  are 
appropriate  in  order  to  provide 
protection  of  human  h^th  and 
environment.  Therefore,  EPA  proposes 
to  delete  the  Site  from  the  NPL. 

Dated:  August  25, 1997. 
Michelle  D.  Jordan, 

Acting  Regional  Administrator,  U.S.  EPA. 
Reffon  V. 

IFR  Doc.  97-23356  Filed  9-4-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicat>le  to  the 
put)<ic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  ol  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interior  Columbia  Basin  Ecosystem 
Management  Pro|ect,  Northem, 
Intermountain,  and  Pacific  Northwest 
Regions 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PM18-1610-00-UCRB] 

Interior  Columbia  Basin  Ecosystem 
Management  Project,  States  of  Oregon, 
Washington,  Idaho,  Montana, 
Wyoming,  Utah,  and  Nevada 

AGENCIES:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  USDI. 
ACTION:  Notice  of  extension  of  comment 
period  for  draft  environmental  impact 
statements  CEISs). 

StJMMARY:  On  June  12, 1997,  the  Forest 
Service  and  the  Bureau  of  Land 
Management  published  a  notice  of 
availability  of  two  draft  EISs  in  the 
Federal  Register  (62  FR  32076).  That 
notice  stated  that  a  120-day  comment 
period  was  provided  for  the  Eastside 
Draft  EIS  and  for  the  Upper  Columbia 
River  Basin  Draft  EIS.  This  notice  is  to 
inform  interested  parties  that  the 
comment  period  has  been  extended. 
DATES:  Comments  on  the  two  draft  EISs 
must  now  be  submitted  or  postmarked 
no  later  than  February  6,  1998. 
ADDRESSES:  Copies  of  the  Eastside  Draft 
EIS  may  be  obtained  bom  ICBEMP,  112 
E.  Poplar  Street.  Walla  Walla.  WA  99362 
or  by  calling  (509)  522-4030.  Copies  of 
the  Upper  Columbia  River  Basin  Draft 
EIS  may  be  obtained  frtim  ICBEMP,  304 
N.  8th  Street.  Room  250,  Boise,  ID  83702 
or  by  calling  (208)  334-1770.  ext.  120. 
The  Draft  EISs  are  also  available  via  the 
internet  (http://www.icbemp.gov). 

Comments  on  the  Eastside  £aft  EIS 
should  be  submitted  in  writing  to 
ICBEMP,  112  East  Poplar  Street.  P.O. 


Box  2076.  Walla  Walla.  WA  99362. 
Comments  on  the  Upper  Columbia  River 
Basin  draft  EIS  should  be  submitted  in 
vmting  to  ICBEMP.  304  N.  8th  Street. 
Room  250.  Boise.  ID  83702.  If  your 
conmients  are  in  regard  to  both  draft 
EISs,  they  may  be  sent  to  either  office. 
Comments  may  also  be  made 
electronically  by  accessing  the  Project 
home  page  (http://www.icbemp.gov), 
where  a  comment  form  is  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
EIS  Team  Leader  Jeff  Walter,  304  N.  8th 
Street,  Room  250,  Boise,  ID  83702, 
telephone  (208)  334-1770  or  EIS  E)eputy 
Team  Leader  Cathy  Humphrey,  112  East 
Poplar  Street,  P.O.  Box  2076.  Walla 
Walla,  WA  99362,  telephone  (509)  522- 
4030. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management's  planning 
regulations  require  that  a  90-day  public 
comment  period  be  provided  for  a  draft 
plan  and  draft  environmental  impact 
statement  (43  CFR  1610.2(e)).  The  Forest 
Service's  planning  regulations  provide 
that  the  draft  environmental  impact 
statement  be  available  for  public 
comment  for  at  least  three  months  (36 
CFR  219.10(b)).  In  recognition  of  the 
complexity  of  the  draft  EISs  for  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project  (ICBEMP),  the 
Bureau  of  Land  Management  and  Forest 
Service  set  a  comment  period  of  120 
days — ^30  days  longer  than  required. 
During  the  first  two  months  of  the 
conunent  period,  we  received  several 
requests  for  extension  of  the  120-day 
comment  period.  The  requestors  cite  the 
length  and  complexity  of  the  two  draft 
EISs  and  point  out  that  many  who  have 
particular  interest  in  the  management  of 
the  public  lands  have  little  time  to  spare 
during  the  summer  and  early  fall 
months,  since  these  {u«  critical  periods 
for  making  a  living  and  recreating.  They 
also  point  out  that  the  science 
information  was  not  all  published  by 
the  time  the  draft  EISs  were  made 
available.  It  has  been  suggested  that  the 
comment  period  be  extended  for  as  little 
as  two  months  and  as  much  as  one  year. 

Managere  of  the  ICBEMP  sincerely 
want  to  provide  adequate  opportunity 
for  the  public  to  read,  comprehend,  and 
comment  on  one  or  both  of  the  two  draft 
EISs  so  that  the  EIS  team  can  include 
needed  changes  in  the  final  EIS.  Hie 
extension  granted  carries  the  comment 
period  past  the  critical  work  and 
recreation  months  of  summer  and  early 


fall.  A  much  longer  extension  would 
result  in  higher  costs  of  the  Project 
without  conunensurate  increase  in  the 
opport\mity  for  meaningful  public 
participation. 

We  find  that  a  four-month  extension 
to  February  6, 1998.  balances  the  desire 
expressed  by  interested  and  affected 
members  of  the  public  to  comment 
meaningfully,  and  the  desire  of  the 
agencies  reasonably  to  expedite  the 
process  to  conclusion. 

Dated:  August  28, 1997. 
Martha  Hahn, 
State  Director,  Bureau  of  Land  Management. 

Dated:  August  28, 1997. 
Robert  W.  WllUanis. 
Regional  ForeOer,  U.S.  Forest  Service. 
[FR  Doc.  97-23574  Filed  9-4-97;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

USDA-Forest  Service/Crown  Pacific 
Limited  Partnership  Land  Exchange, 
Deschutes,  Fremont  and  WInema 
National  Forests,  Deschutes, 
Jefferson,  Klamath  and  Lake  Counties, 
OR 

AQB4CY:  Forest  Service.  USDA. 
ACTKM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
exchange  lands  in  Central  and  Southern 
Oregon.  The  exchange  would  result  in 
the  transfer  of  approximately  33.000 
acres  of  National  Forest  System  (NFS) 
lands  for  approximately  38,800  acres  of 
Crown  Pacific  lands  in  Deschutes, 
Jefferson,  Klamath  and  Lake  Counties  in 
the  State  of  Oregon.  Transfer  of  these 
lands  will  result  in  consolidation  of 
NFS  land  ownership. 

The  EIS  will  be  consistent  vtrith  the 
Deschutes,  Fremont  and  Winema 
National  Forests  Land  and  Resource 
Management  Plans  (LRMPs)  (as 
amended),  which  provide  overall 
guidance  of  all  land  management 
activities  on  the  Deschutes,  Fremont 
and  Winema  National  Forests. 

The  Forest  Service  invites  written 
comments  and  suggestions  on  the  issues 
and  management  opportunities  for  the 
area  being  analyzed. 


46942 


Federal  Register  /  Vol.  62.  No.  172  /  Friday,  September  5.  1997  /  Notices 


ADDRESSES:  Send  written  comments  to 
Sally  Collins,  Forest  Supervisor, 
Deschutes  National  Forest,  1645 
Highway  20  East,  Bend,  Oregon  97701. 
FOR  FURTHER  INFOflMA-nON  CONTACT: 
Paul  Claeyssens,  Project  Coordinator, 
1645  Highway  20  East,  Bend.  Oregon 
97701,  phone  541-383-5540. 
SUPPI.EMENTARY  INFORMATION:  The  Forest 
Service  is  initiating  this  action  in 
response  to  a  request  by  Crown  Pacific 
to  exchange  lands  that  will  provide 
public  benefits  while  improving 
management  opportunities. 
Consolidation  will  enable  the  Forest 
Service  to  implement  more  effective 
ecosystem-based  management;  better 
protect  wetlands  and  riparian  areas;  and 
decrease  the  potential  of  urban 
development  of  private  inholdings 
within  NFS  botudaries.  Lands  acquired 
in  the  exchange  by  the  Forest  Service 
will  be  managed  in  accord  with  the 
LRMPs. 

The  proposed  action  will  exchange 
lands  that  are  loosely  clustered  into 
three  groups.  The  first,  northernmost 
group,  is  located  a  short  distance  west 
and  northwest  of  Bend,  within  the  Bull 
Creek  drainage  near  the  Upper 
Deschutes  River.  The  second  and  largest 
group  is  located  southwest  of  Bend. 
This  group  is  roughly  U-shaped,  begins 
west  of  La  Pine,  extends  southward 
through  Gilchrist/Crescent  along  the 
Little  Deschutes  River,  and  circles  east 
across  Highway  31,  then  north.  The 
third  group  is  largely  on  the  Fremont 
National  Forest  in  IGamath  and  Lake 
Counties  and  lies  south  of  Highway  31. 

An  initial  scoping  letter  was  mailed 
on  April  22, 1996.  Four  public 
involvement  meetings  were  held 
between  August  and  October  1996. 
These  meetings  were  held  in  Bend,  La 
Pine,  Gilchrist/Crescent,  and  Fort  RocL 
Additional  public  meetings  are 
contemplated.  Based  on  analysis 
completed  to  date,  it  was  determined 
that  an  EIS  is  needed.  Information  and 
data  previously  gathered  will  be  carried 
forward  in  this  QS. 

Issues  that  have  been  identified  to 
date  include:  old  growth  allocations, 
late  and  old  structural  stands,  mule  deer 
winter  range,  sensitive  plant  species, 
and  cultural  resources. 

At  this  time,  alternatives  being 
considered  include:  no  action  and 
exchanging  lands  as  identified  in  the 
proposed  action.  The  EIS  will  analyze 
the  direct,  indirect,  and  ciunulative 
environmental  effects  of  the 
alternatives.  Past,  present,  and  projected 
activities  on  both  private  and  NH^S  lands 
will  be  considered.  The  EIS  will 
disclose  the  analysis  of  site-specific 
mitigation. 


Public  participation  is  important. 
Comments  from  the  public  will 
continue  to  be  used  to: 
— Identify,  confirm  or  redefine  potential 

issues. 
— Identify,  confirm  or  redefine  major 

issues  to  be  analyzed  in  depth. 
— Eliminate  minor  issues  or  those  which 

have  been  covered  by  a  previous 

environmental  analysis,  such  as  the 

Deschutes,  Fremont  and  Winema 

LRMPs. 
— Identify  alternatives  to  the  proposed 

action. 
— Identify,  confirm  or  redefine  potential 

environmental  effects  of  the  proposed 

action  and  alternatives  (i.e.  direct, 

indirect,  and  cumulative  effects). 
— Determine  potential  cooperating 

agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  aveulable  for  public 
review  in  November  1997.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availabilify  in  the  Federal 
Register.  At  that  time,  copies  of  the  draft 
EIS  will  be  distributed  to  interested  and 
affected  agencies,  organizations,  tribes, 
and  members  of  the  public  for  their 
review  and  comment 

It  is  important  that  those  interested  in 
the  management  of  the  Deschutes, 
Fremont  and  Winema  National  Forests 
participate  at  that  time.  The  Forest 
Service  believes  it  is  important  to  give 
reviewers  notice  at  this  stage  of  several 
court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
EISs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions  ( Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC. 
435  U.S.  519.  553  (1978)).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  [City  ofAngoon  v.  Model,  803 
F.2d  1016. 1022  (9th  Cir.  1988)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980)). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  these  issues 
and  concerns  on  the  proposed  action. 


comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  (Reviewers 
may  wish  to  refiar  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  in  February  1998.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  (>eriod 
that  p>ertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal. 

Sally  Collins.  Forest  Supervisor. 
Deschutes  National  Forest.  Charles 
Graham,  Forest  Supervisor,  Fremont 
National  Forest,  and  Bob  Castaneda. 
Forest  Supervisor,  Winema  National 
Forest,  are  the  responsible  officials.  As 
the  responsible  officials,  they  will 
document  the  Forest  Service/Crown 
Pacific  Land  Exchange  decision  and  the 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appe^  regulations  at 
36  CFR  Part  215. 

Dated:  August  21. 1997. 
Sally  CoIUm, 

Forest  Supennaor.  Deschutes  National  Forest. 

Dated:  August  22. 1997. 
Charln  Grakam, 
Forest  Supervisor,  Fremont  National  Forest. 

Dated:  August  28. 1997. 
Bob  Castaneda, 

Forest  Supervisor,  Winema  National  Forest 
[PR  Doc.  97-23582  Filed  0  4  07;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forsst  Sarvtca 

Beaver  Craek  Salvage  Timber  Sale  and 
Other  Restoration  Projects,  Wallowa- 
WMtman  National  Forsst.  Union 
County,  OR 

AOBICY:  Forest  Smvice,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement 

SUMMARY:  On  December  30, 1996,  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Beaver  Creek  Salvage  Timber 


Federal  Regiater  /  Vol.  62,  No.  172  /  Friday,  September  5.  1997  /  Notices  46943 


Sale  was  published  in  the  Federal 
Register  (61  FR  68704).  This  notice 
announces  the  new  dates  for  release  of 
draft  and  final  EIS  and  the  change  in  EIS 
title.  The  draft  EIS  is  now  expected  to 
be  completed  February,  1998  and  the 
final  EIS  to  be  published  in  December. 
1998.  The  title  of  the  EIS  will  be 
"Beaver  Creek  Fuels  Reduction  and 
Watershed  Restoration  Project"  This 
new  title  more  accurately  reflectsthe 
purpose  and  need  for  this  project  and 
the  activities  being  proposed  to 
accomplish  them. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Whitlock,  Project  Coordinator. 
3502  Highway  30,  La  Grande,  Oregon 
97850.  phone  (541)  962-8501. 

Dated:  August  25, 1997. 
Kai7BL.Wood. 
Forest  Supervisor. 

(FR  Doc.  97-23581  Filed  9-4-97;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AQENCV:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTKM:  Additions  to  the  Procurement 
List 


BUMMARY;  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
EFFECTIVE  DATE:  October  6, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  7 
and  18, 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  F.R.  36256  and  38518)  of  proposed 
additions  to  the  Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  imder  41  U.S.C 
4&-48C  and  41  CFR  51-2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List 

Commodities 
Towel.  Paper 

8540-01-359-0798 

8540-01-055-^134 

Services 

Grounds  Maintenance.  U.S.  Department  of 
Energy,  Western  Area  Power 
Administration.  615  S.  43rd  Avenue. 
Phoenix,  Arizona 

Janitorial/Custodial 

U.S.  Department  of  Eneigy,  Western  Area 
Power  Administration,  615  S.  43nl 
Avenue,  Phoenix,  Arizona 

This  action  does  not  affiBct  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkmaa, 
Executive  Director. 

[FR  Doc.  97-23608  Filed  9-4-97;  8:45  am) 
■LUNO  CODC  SIBS-ei-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addltfons 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  Proctirement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 


agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  commodify  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BBK>RE:  October  6, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
1735  JefEarson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
8UPPLBIENTARY  MPORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimify  to  submit  comments  on 
the  possible  Impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 
Comments  on  this  certification  are 
invited.  Commenters  shotdd  identify  the 
statement(8)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  be«i 
prop>osed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial 

Calexico  Border  Patrol  Station.  Calexioo. 

California 
NPA:  Imperial  County  Woric  Training  Centar, 

Inc.  El  Centro,  California 
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Mailwom  Operation 

National  Oceanic  and  Atmospheric 

Administration,  Western  Regional  Center 
&  Pacific  Marine  Center  Seattle. 
Washington 

NPA:  Seattle  Mental  Health  Institute.  Inc. 
Seattle,  Washington 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  ma)or  fiactors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
conunodity  to  the  Govenunent. 

4.  There  are  no  known  regultitory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Smithsonian  Institution  Women's  Council 
Newsletter 
7690-0O-NSH-OO37 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  97-23609  Filed  9-4-97;  8:45  am] 

BajJNQCOOE  S363-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Connecticut  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Committee  will 
convene  at  1:00  p.m.  and  adjourn  at  5:00 
p.m.  on  Wednesday,  September  24, 
1997.  at  Naugatuck  Valley  Community- 
Technical  College,  the  Student  Center 
(5th  floor),  750  Chase  Parkway, 
Waterbury,  CT  06708.  The  purpose  of 
the  meeting  is  to  plan  for  the  1997  civil 
rights  conference. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy,  860- 
242-7287,  or  Ki-Taek  Chim,  Director  of 
the  Eastern  Regional  Office,  202-376- 
7533  (TDD  202-375-8116).  Hearing- 


impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  28. 1997. 
Carol-LM  Hnrtay. 

Chief,  Regional  Programs  Coordination  Unit. 
(PR  Doc.  97-23534  Filed  9-4-97;  8:45  am] 
HLUNQ  COM  OW-OI-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Commmittee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conunission  on 
Qvil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  will  convene  at  9:00  a.m. 
and  adjourn  at  12:00  p.m.  on  Tuesday, 
September  30, 1997,  at  )C  Penney, 
Govenunent  Relations  Office,  Board 
Room,  Suite  1015,  1156  Fifteenth  St., 
NW,  Washington,  DC  20036.  The 
Advisory  Committee  will  receive 
updates  from  its  subcommittees  and 
continue  planning  its  next  project  for 
fiscal  year  1998. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  shoidd  contact 
Committee  Chairperson  Steven  Sims, 
202-862-4815,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  28. 1997. 
Carol-Lae  Hnrley, 

Chief,  Regional  Propxuns  Coordination  Unit. 
[FR  Doc.  97-23533  Filed  0  4  07;  8:45  am] 
BIUJNG  CODE  «33B-»1-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 


Maryland  Advisory  Committee  will 
convene  at  10:00  a.m.  and  adjourn  at 
4:00  p.m.  on  Monday,  September  29, 
1997,  at  Western  Maryland  College, 
Trustees  Board  Room,  2  College  Hill. 
Westminster,  MD  21157-4390.  The 
purpose  of  the  meeting  is  to  review  and 
act  on  a  project  proposal  on 
administration  of  justice  and  municipal 
service  issues  affecting  Korean 
Americans  and  African  Americans  in 
Baltimore,  Maryland. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Chester 
Wickwire.  410-825-8949,  or  Ki-Taek 
Chun.  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rulesu". 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  28. 1997. 
Carol-Loe  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-23531  FUed  9-4-97;  8:45  am) 

■NJUNO  CODE  63)6-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  PubUc  Meeting 
of  ttie  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Massachusetts  Advisory  Conmiittee  will 
convene  at  10:00  a.m.  and  adjourn  at 
3:00  p.m.  on  Friday,  September  26, 
1997,  at  the  SaltonsUU  Building,  Room 
906, 100  Cambridge  St.,  Boston,  MA 
02202.  The  purpose  of  the  meeting  is  to 
disctiss  followup  activities  to  the 
Springfield  briefing  and  to  plan  for  the 
statewide  civil  rights  conference. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committ'.-e,  should  contact 
Committee  Chairperson  Fletcher  A. 
Blanchard,  413-585-3909,  or  Ki-Taek 
Chim,  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  28. 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-23532  FUed  9-4-97;  8:45  am) 
aniMO  coK  •t)»-ei-f> 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  will 
convene  at  11:00  a.m.  and  adjourn  at 
4:00  p.m.  on  Monday,  September  29, 
1997,  at  the  U.S.  Customs  House, 
Conference  Room,  3rd  Floor,  2nd  and 
Chestnut  Streets,  Philadelphia,  PA 
19106.  The  purpose  of  the  meeting  is  to 
plan  the  Committee's  project  activity  on 
affirmative  action  for  fiscal  year  1998. 
The  Committee  anticipates  inviting 
speakers  to  inform  them  on  women  tmd 
minority  contracting  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joseph  Fisher, 
215-351-0750,  ext.  402,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
shoidd  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  28. 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-23535  Filed  9-^4-97;  8:45  am) 

8IUJNQ  OOOC  6336-01 -P 
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DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Performance  Review  Board 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics 
Administration  Senior  Executive 


Service  (SES)  Performance  Appraisal 
System: 

Cynthia  Z.F.  Clark 
Nancy  M.  Gordon 
Karen  Gregory 
Bradford  Huther 
Frederick  T.  Knickerbocker 
Hugh  W.  Knox 
John  S.  Landefeld 
Paul  A.  London 
Robert  W.  Marx 
Gerald  A.  Pollack 
Nancy  A.  Potok 
James  Price 
Marvin  D.  Raines 
Martha  Famsworth  Riche 
Paula  J.  Schneider 
John  Thompson 
Katharine  K.  Wallman 
James  K.  White 
John  S.  Gray,  m. 

Acting  Executive  Director,  Performance 
Review  Board. 

(FR  Doc.  97-22929  FUed  9-4-97;  8:45  am] 
aajJNO  CODE  361fr-EA-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-670-«27] 

Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Cased  Pencils  From  the  People's 
ReputHic  of  China 

AQBICY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

SUMMARY:  On  December  31,  1996,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
cased  pencils  from  the  People's 
Republic  of  China  (PRC)  covering  the 
period  of  review  of  December  1. 1995 
through  November  30, 1996. 

The  Department  is  now  rescinding 
this  review  in  part  with  respect  to 
respondents  who  had  no  shipments  of 
the  subject  merchandise  during  the 
period  of  review  (POR)  including 
Guangdong  Provincial  Stationery  & 
Sporting  Goods  Import  and  Export 
Corporation  (Guangdong),  and  China 
First  Pencil  Company,  Ltd.  (China  First). 
We  are  basing  our  preliminary  results 
on  "facts  available"  (FA)  for  those 
companies  that  did  not  respond  to  our 
questionnaire. 

EFFECTIVE  DATE:  September  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Dulberger  or  Irene  Darzenta, 
Antidumping/Countervailing  Duty 
Enforcement  Group  II,  Office  Four, 


Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone 
(202)  482-5505  and  482-6320, 
respectively. 

The  Applicable  Statute:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  set  forth  at  19  CFR  part  353 
(April  1997). 

SUPPLEMBITARY  INFORMATION: 

Period  of  Review 

The  period  of  review  (POR)  is 
December  1, 1995  through  November 
30, 1996. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cased  pencils  of  any  shape  or 
dimension  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-made  materials, 
whether  or  not  tipped  [e.g.,  with  erasers, 
etc.)  in  any  fashion,  and  either 
sharpened  or  imsharpened.  The  pencils 
subject  to  this  review  are  classified 
imder  subheading  9609.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Specifically 
excluded  from  the  scope  of  tiiis  review 
are  mechanical  pencils,  cosmetic 
pencils,  pens,  non-case  crayons  (wax), 
pastels,  charcoals,  and  chalks.  Although 
the  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  the 
review  is  dispositive. 

Background 

On  December  28, 1994,  we  published 
an  antidumping  duty  order  (59  FR 
66909)  which  stated  that  imports  of  the 
two  producer/exporter  combinations 
identified  in  the  LTFV  investigation  had 
margins  of  zero.  We  stated  in  the 
antidumping  duty  order  that  we  would 
exclude  fitim  the  order  imports  of 
subject  merchandise  that  are  sold  by 
"either  China  First  or  Guangdong  and 
manufactured  by  the  producers  whose 
factors  formed  the  basis  for  the  zero 
margin"  (59  FR  at  66910).  Those 
exporter/producer  combinations  were 
subsequenUy  identified  in  the  order  as 
China  First/China  First  and  Guangdong/ 
Shanghai  Three  Star  Stationery  Industry 
Corporation  (Three  Star). 

In  response  to  our  notice  of 
opportunity  to  request  administrative 
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review  for  this  second  POR,  the    . 
petitioner,  the  Writing  Instrument 
Manufacturers  Association,  Pencil 
Section  (WIMA).  requested,  by  letter 
dated  December  31,  1996,  that  the 
Department  conduct  an  administrative 
review  of  China  First,  Guangdong,  and 
Three  Star  "to  determine  whether 
merchandise  purportedly  produced  and 
exported  by  the  excluded  combinations 
•  •   •  was,  in  fact,  produced  or 
exported  by  a  combination  of  companies 
that  are  subject  to  the  order."  [See  Letter 
from  WIMA  to  the  Department, 
December  31,  1996  (WIMA  Request 
Letter)  at  2). 

On  January  17,  1997,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  China  First. 
Guangdong,  Three  Star,  and 
approximately  93  other  potential 
producers/exporters  named  by  the 
petitioner  in  its  review  request  covering 
the  POR  (62  FR  2647,  January  17, 1997; 
as  amended  by  62  FR  12793,  March  18, 
1997).  On  February  27,  1997,  we  sent  a 
questionnaire  to  the  companies  for 
which  the  petitioner  requested  a  review, 
including  China  First,  Guangdong,  and 
Three  Star,  specifically  stating  that 
pencils  produced  and  exported  by  the 
excluded  company  combinations  are  not 
subject  merchandise. 

On  March  13. 1997,  China  First  and 
Guangdong  requested  that  the 
Department  terminate  its  review  of  these 
companies,  argiiing  that  they  were 
excluded  from  the  antidumping  duty 
order.  (See  Letter  from  China  First  to  the 
Department  (March  13, 1997);  see  also 
Letter  from  Guangdong  to  the 
Department  (March  13, 1997)).  On 
Much  26,  1997,  the  petitioner  opposed 
respondents'  request,  arguing,  first,  that 
the  two  excluded  exporters,  China  First 
and  Guangdong,  are  only  excluded  from 
the  antidumping  order  to  the  extent  that 
they  export  merchandise  produced  by 
the  companies  whose  factors  formed  the 
basis  in  the  order  for  the  zero  margin 
(here,  China  First  and  Three  Star, 
respectively)  (see  Letter  from  WIMA  to 
the  Department,  March  26,  1997  at  2) 
and,  secondly,  that  the  Department  had 
considered  and  rejected  respondents' 
same  arguments  in  the  prior 
administrative  review.  {Id.) 
Respondents,  on  March  31, 1997, 
repeated  their  previous  requests  that  the 
Department  rescind  the  review.  [See 
Letter  China  First  to  the  Department 
(March  31, 1997);  see  also  Letter  from 
Guangdong  to  the  Department  (March 
31,  1997)).  At  the  same  time,  they 
responded  to  the  Department's  February 
27,  1997  questionnaire  by  stating  that 
they  had  "sold  no  subject  merchandise 
to  the  United  States"  during  the  POR. 
(Id.  at  2).  After  due  consideration,  we 


decided  that  it  was  appropriate  to 
continue  our  review  of  China  First  and 
Guangdong,  concerning  producers  other 
than  those  specified  in  the  order  as 
excluded  exporter/producer 
combinations,  and  denied  their  request 
to  terminate  this  review  with  respect  to 
these  companies  in  their  entirety.  (For  a 
complete  discussion  of  the  Department's 
decision,  see  Decision  Memorandum  on 
Request  for  Termination  from  Case 
Analyst  to  Holly  Kuga,  August  12, 
1997). 

Rescission 

Subsequent  to  our  decision  not  to 
terminate  this  review  with  respect  to 
China  First  and  Guangdong,  we 
determined  that  during  the  POR,  China 
First  did  not  export  pencils  to  the 
United  States  that  were  manufactured 
by  producers  other  than  China  First,  and 
that  Guangdong  did  not  export  pencils 
to  the  United  States  that  were 
manufactured  by  producers  other  than 
Three  Star.  In  order  to  make  our 
determination,  we  contacted  the  U.S. 
Customs  Service  (Customs)  by 
electronic  mail  on  July  16, 1997.  We 
later  received  a  letter  from  Customs,  on 
which  we  based  our  determination, 
confirming  that  no  subject  merchandise 
manufiactured  by  producers  other  than 
China  First  or  Three  Star  was  shipped 
by  tbe  exporters  China  First  and 
Guangdong,  respectively,  to  the  United 
States  during  the  POR.  (See  Letter  from 
Joan  E.  Sebenaler.  Customs,  to  Tom 
Futtner,  the  Etepartment  (August  19, 
1997)  (Sebenaler  Letter);  see  also 
Decision  Memorandum  on  China  First 
and  Guangdong  from  Case  Analyst  te 
Holly  Kuga.  August  19, 1997.) 
Therefore,  we  rescind  this  review  with 
respect  to  China  First  and  Guangdong. 
See  19  CFR  351.213(d)(3).  62  FR  27296 
(May  19,  1997)  (this  citation  to  the  new 
regulations,  although  not  governing  this 
review,  is  provided  to  explain  the 
Department's  current  practice). 

In  addition.  Ideal  Consolidators.  Ltd. 
and  Ideal  Ocean  Lines,  (together.  Ideal), 
identified  themselves  as  freight 
forwarders  and  reported  that  they  did 
not  manufactiu^  or  make  shipments  of 
subject  merchandise  during  the  POR.  As 
above,  we  contacted  Customs  by 
electronic  mail  and  received  written 
confirmation  from  Customs  that  Ideal 
made  no  shipments  of  subject 
merchandise  during  the  POR.  (See 
Sebenaler  Letter;  see  also  Decision 
Memorandum  on  Ideal  Consolidators, 
Ltd.  and  Ideal  Ocecm  Lines  from  Case 
Analyst  to  Holly  Kuga.  August  19. 
1997).  Therefore,  we  also  rescind  this 
review  with  respect  to  Ideal. 


Facts  Available 

Section  776(a)(1)  of  the  Act  mandates 
that  the  Department  use  facts  available 
(FA)  if  necessary  information  is  not 
available  on  the  record  of  an 
antidumping  proceeding.  In  addition, 
section  776(a)(2)  of  the  Act  mandates 
that  the  Department  use  FA  where  an 
interested  party  or  any  other  person:  (A) 
Withholds  information  requested  by  the 
Department;  (B)  fails  to  provide 
requested  information  by  the  requested 
date  or  in  the  form  and  manner 
requested;  (C)  significantly  impedes  an 
antidumping  proceeding;  or  (D) 
provides  information  that  cannot  be 
verified.  In  this  case,  all  of  the  named 
respondents,  other  than  those  identified 
above,  failed  to  respond  to  the 
Department's  questionnaire.  Where  the 
Department  must  base  the  entire 
dumping  margin  for  a  respondent  in  an 
administrative  review  on  FA  because 
that  respondent  failed  to  cooperate, 
section  776(b)  authorizes  the 
Department  to  use  an  inference  adverse 
to  the  interests  of  that  respondent  in 
choosing  FA.  Section  776(b)  also 
authorizes  the  Department  to  use  as 
adverse  FA  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 

Information  from  prior  proceedings 
constitutes  secondary  information. 
Section  776(c)  of  the  Act  provides  that 
the  Etepartment  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  (H.  Doc.  316. 103d  Cong..  2nd 
Sess.  870)  provides  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  The  SAA, 
at  page  870.  clarifies  that  the  petition  is 
"secondary  information." 

For  the  preliminary  results  of  this 
review,  we  determine  it  appropriate  to 
use.  as  adverse  FA.  the  petition  rate 
(which  was  the  basis  for  the  PRC-wide 
rate  in  the  LTFV  investigation),  as 
amended  by  our  August  1995  remand, 
of  53.65  percent.  This  is  consistent  with 
our  decision  in  the  amended  final 
results  of  the  first  administrative  review 
of  the  order  on  certain  cased  pencils 
from  the  PRC.  See  Certain  Cased  Pencils 
Fmm  the  People's  Republic  of  China; 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
36491  Duly  8.  1997)  (Amended  Final). 
Further,  we  determined  this  rate  to  be 
corroborated  based  on  our  analysis  in 
the  previous  segment  of  the  proceeding 
(Amended  Final,  62  FR  at  36492).  There 


is  no  new  information  in  the  record  of 
the  instant  proceeding  to  lead  us  to  re- 
examine this  issue. 

As  noted  above,  not  all  exporters  of 
certain  cased  pencils  from  the  PRC 
responded  to  our  questioimaire. 
Accordingly,  we  are  applying  a  single 
dumping  rate — the  PRC-wide  rate 
established  in  the  Amended  Final — to 
all  exporters  in  the  PRC  (other  than 
China  First  and  Guangdong,  as 
discussed  above,  and  Shanghai  Foreign 
Trade  Corporation  (SFTC).  an  exporter 
which  was  previously  determined  to  be 
entiUed  to  a  separate  rate  but  for  which 
the  petitioner  did  not  request  an 
administrative  review),  based  on  our 
presumption  that  those  respondents 
who  failed  to  respond  and  all  other 
exporters  who  have  not  qualified  for  a 
separate  rate  constitute  a  single 
enterprise,  and  are  under  common 
control  by  the  PRC  government.  (See. 
e.g.,  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Persulfates  from  the 
People's  Republic  of  China,  61  FR 
68232,  68234  (December  27, 1996)).  The 
weighted-average  dumping  margin  is  as 
follows: 


Manufacturer/pro- 
ducer/exporter 

Weightod-average  mar- 
gin percent^e 

PRC-wide  Rate 

53.65 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication.  See 
section  353.38  of  the  Department's 
regulations.  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments  not 
later  than  120  days  after  the  date  of 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  We 
intend  to  issue  assessment  instructions 
to  Customs  for  the  exporters  subject  to 
this  review  based  on  the  dumping  rate 
stated  above.  The  Department  will  issue 
appraisement  instructions  directiy  to 
Customs. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 


administrative  review  for  all  shipments 
of  certain  cased  pencils  from  the  PRC 
entered,  or  withdrav«rn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  all  Chinese  exporters, 
except  for  China  First  (with  respect  to 
exports  of  merchandise  produced  by 
China  First),  Guangdong  (with  resp>ect  to 
exports  of  merchandise  produced  by 
Three  Star),  and  SFTC,  will  be  the  rate 
established  in  the  final  results  of  this 
review;  and  (2)  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC,  the 
cash  deposit  rate  will  be  the  rate  of  their 
suppliers  (i.e.,  the  PRC-wide  rate). 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  section  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  POR.  Failure  to  comply  vrith 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidiunping  duties 
occured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  section  1675(a)(1)). 
section  777(i)  of  the  Act  (19  U.S.C. 
section  1677f(i)),  and  19  CFR  353.22. 

Dated:  August  27, 1997. 
Robert  S.  LaRosM, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-23606  Filed  9-4-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-401-805] 

Certain  Cut-to-Length  Cart>on  Steel 
Plate  From  Svveden:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  14, 1997.  the 
Department  of  Conunerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 


cut-to-length  carbon  steel  plate  bom 
Sweden.  This  review  covers  one 
manufacturer/exporter.  SSAB  Svenskt 
Stal  AB  (SSAB).  of  the  subject 
merchandise  for  the  period  August  1, 
1995  through  July  31,  1996.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  no  comments  and  have  not 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  September  5. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carrie  Blozy,  Doreen  Chen,  or  Stephen 
Jacques,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conunerce,  14th   ' 
Street  and  Constitution  Avenue.  N.W„ 
Washington.  D.C.  20230;  telephone: 
(202)  482-1391.  (202)  482-0162.  and 
(202)  482-3434.  respectively. 
The  Applicable  Statute  and 
Regulations:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Tariff  Act),  are 
to  the  provisions  effective  January  1, 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  353  (1996). 

SUPPI.BIENTARY  INFORMATION: 


Background 

On  May  14. 1997.  the  Department 
published  in  the  Federal  Register  (62 
FR  26473)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  from 
Sweden  (58  FR  44162).  For  the 
preliminary  results,  we  were  unable  to 
caknilate  a  margin  based  on  SSAB's 
response  and  therefore  determined  its 
dumping  margin  entirely  on  the  basis  of 
facts  available.  This  facts  available 
determination  relied  upon  adverse 
inferences,  as  the  Department 
determined  that  SSAB  had  not 
cooperated  by  acting  to  the  best  of  its 
ability  in  responding  to  requests  for 
information.  We  gave  interested  parties 
an  opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  Review 

Certain  cut-to-length  plate  includes 
hot-rolled  carbon  steel  universal  mill 
plates  (i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  millimeters  but  not 
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exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  p>ainted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.40.3030,  7208.40.3060, 
7208.51.0030.  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000. 
7211.13.0000,  7211.14.0030, 
7211.14.0045,7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Included  are  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
worked  after  rolling] — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  is  grade 
X-70  plate.  These  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispMitive. 

The  period  of  review  (POR)  is  August 
1, 1995,  through  July  31, 1996. 

Um  of  Facta  Available 

Following  the  initiation  of  this 
review,  on  September  17, 1996,  the 
Department  sent  respondent  a 
questionnaire  seeking  information 
necessary  to  conduct  a  review  of  any 
shipments  that  firm  may  have  made  to 
the  United  Stetes  during  the  POR.  On 
October  21, 1996,  the  due  date  for 
section  A  of  the  Department's 
questionnaire,  SSAB  made  a  timely 
withdrawal  of  its  request  for  a  review  of 
this  POR.  However,  because  petitioners 
had  also  requested  an  administrative 
review,  the  review  was  not  terminated. 
Additionally,  SSAB  steted  it  would  not 
be  p>articipating  in  the  review  and 
requested  assignment,  as  facts  available, 
of  the  first  administrative  review 
margin,  8.28  percent.  Thus,  SSAB 
refused  to  respond  to  all  sections  of  the 
questionnaire. 

On  January  8, 1997,  petitioners 
.  requested  that  the  Department  assign  to 
SSAB  as  facts  available,  34  percent,  the 
highest  rate  from  the  antidumping 
petition. 


SSAB  made  no  attempt  in  this  review 
to  contact  the  Department  to  discuss 
how  it  should  proceed,  nor  did  it 
respond  to  any  section  of  the 
questionnaire.  Thus,  the  Department  has 
found  that,  in  not  responding  to  the 
questionnaire,  SSAB  Sailed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information 
from  the  Department.  Therefore, 
pursuant  to  section  776(b)  of  the  Act,  we 
may,  in  making  our  determination,  use 
an  adverse  inference  in  selecting  from 
the  facts  otherwise  available. 

This  adverse  inference  may  include 
reliance  on  date  derived  from  the 
petition,  a  previous  determination  in  an 
investigation  or  review,  or  any  other 
information  placed  on  the  record.  In  the 
previous  segment  of  the  proceeding,  the 
Department  chose  an  adverse  facts 
available  rate  of  24.23%;  this 
represented  the  average  rate  based  on 
corroborated  petition  date.  In  this 
segment  of  the  proceeding,  we  have 
chosen  as  adverse  facts  available  the 
highest  rate  based  on  corroborated 
petition  date,  i.e.,  34%.  0\ir  decision  to 
use  a  rate  higher  than  the  average 
petition  rate  is  consistent  with  our 
decision  in  the  preceding  administrative 
review  because,  in  that  review,  "while 
SSAB  did  not  act  to  the  best  of  ite  ability 
in  responding  to  our  cost  information 
requests,  it  did  cooperate  with  respect  to 
certain  aspects  of  this  review."  See 
Certain  Cutto-Length  Carbon  Steel  Plate 
from  Sweden,  PreUminary  Results  of 
Antidumping  Duty  Administrative 
Beview,  61  FR  51898,  51900  (October  4, 
1996);  see  also.  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Sweden,  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  18396, 
18401  (April  15, 1997).  In  this  case. 
SSAB,  in  contrast  to  its  level  of 
cooperation  in  the  previous  segment  of 
the  proceeding,  has  not  cooperated  at  all 
with  our  requests  for  information. 

Section  776(b)  authorizes  the 
Department  to  use  as  adverse  facte 
available  information  derived  frtnn  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 
Section  776(c)  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  "secondary 
information"  by  reviewing  independent 
sources  reasonably  at  its  disposal.  The 
SAA,  at  870,  makes  it  clear  that 
"secondary  information"  includes 
information  from  the  petition  in  the 
LTFV  investigation  and  information 
from  a  previous  section  751  review  of 
the  subject  merchandise.  The  SAA  also 
provides  that  "corroborate"  means 
simply  that  the  Department  vrill  satisfy 


itself  that  the  secondary  information  to 
be  used  has  protutive  value.  Id. 

The  Department  used  an  average  of 
the  petition  rates  as  total  adverse  facte 
available  in  the  previous  segment  of  this 
proceeding.  The  Department  explained 
in  that  review  that  it  had  corroborated 
the  petition  information.  Id.  For  the 
purposes  of  the  final  resulte.  we 
continue  to  regard  the  petition 
information  as  corroborated. 

Duty  Absoqttion 

Because  we  received  no  commente  on 
duty  absorption,  we  uphold  the 
preliminary  resulte  on  this  issue.  We 
find  duty  absorption  on  all  sales. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  dumping  margin  (in 
percent)  for  the  period  August  1. 1995, 
through  July  31. 1996  to  be  as  follows: 


Manufacturer/exporter 

Margin 
(peroent) 

SSAB         

34.00 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requiremente  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipmente  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  SSAB  will  be  the  rate  steted 
above;  (2)  for  merchandise  exported  by 
manufactiirers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  LTFV  investigation  or  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  resulte 
for  which  the  manufacturer  or  exporter 
received  a  com[>any-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufocturer  i5,  the  cash  deposit 
rate  will  be  that  esteblished  for  the 
manufactiirer  of  the  merchandise  in 
these  final  resulte  of  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  vvill  be  24.23 
percent,  the  all  others  rate  esteblished  in 
the  LTFV  investigation.  (See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Sweden,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  58  FR  37213  (July 
9. 1993).)  These  deposit  requiremente 


shall  remain  in  effect  tutil  publication 
of  the  final  resulte  of  the  next 
administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  pbties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  retiim/ 
destruction  of  APO  materials  or 
converaion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  August  27, 1997. 

Robert  S.  LaRoaM. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-23607  Filed  9-4-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Channel  Islands  National  Marine 
Sanctuary  Boater/Diver  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  ite  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  commente  must  be 
submitted  on  or  before  November  4. 
1997. 

ADDRESSES:  Direct  all  written  commente 
to  Linda  Engelmeier.  Departmental 


Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8trument(s)  and  instructions  should 
be  directed  to  Laura  Gorodezky, 
Education  Coordinator,  Channel  Islands 
National  Marine  Sanctuary,  113  Harbor 
Way,  Sante  Barbara,  CA  93109  (805- 
966-7107). 

SUPPI.EMENTARY  INFORMATION: 

L  Abstract 

The  Channel  Islands  National  Marine 
Sanctuary  will  be  conducting  a  needs 
assessment  of  the  boating  and  diving 
communities  from  Sante  Barbara 
through  Los  Angeles  at  marinas  and 
boat  launch  ramps.  We  plan  to  collect 
demographic  information  on  sanctuary 
users,  determine  how  the  sanctuary,  is 
used  during  different  times  of  year, 
determine  users'  knowledge  and 
attitudes  about  the  Sanctuary,  determine 
how  usera  like  to  receive  information 
and  their  level  of  interest  in  current/ 
future  educational  programs  offered  by 
the  Sanctuary.  This  information  will 
help  us  develop  educational  programs 
that  target  the  boating  and  diving 
communities. 

n.  Method  of  Collection 

Interviews  and  survey  forms  will  be 
used. 

nLData 

OMB  Number:  none. 

Form  Number:  none. 

Type  of  Review:  Regular  Subnussion. 

Affected  Public:  Boaters  and  divers. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  42. 

Estimated  Total  Armual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Commente  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondente,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Commente  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  2, 1997. 
Linda  Engelmeisr, 

Depaitmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[FR  Doc.  97-23635  Filed  0  4  97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosptwrie 

Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  The  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  availability  of 
proposed  findings  documente. 
enviroiunental  assessmente,  and 
findings  of  no  significant  impact  on 
approval  of  coastal  nonpoint  pollution 
control  programs  for  Alaska,  South 
Carolina  and  Virginia. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Documente,  Environmental  Assessmente 
(EA's),  and  Findings  of  No  Significant 
Impact  for  Alaska.  South  Carolina  and 
Virginia.  Coastel  stetes  and  territories 
were  required  to  submit  their  coastal 
nonpoint  programs  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1S95.  The  Findings 
documente  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each  stete 
and  territory  coastel  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendmente  (CZARA),  16  U.S.C 
section  1455b,  requires  stetes  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
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The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
programs  submitted  to  NOAA  and  EPA 
by  Alaska.  South  Carolina  and  Virginia. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  programs 
submitted  by  Alaska.  South  Carolina 
and  Virginia.  The  requirements  of  40 
CFR  Parts  1500-1508  (Council  on 
Environmental  Quality  (CEQ) 
regulations  to  implement  the  National 
Environmental  Policy  Act)  apply  to  the 
preparation  of  the  Environmental 
Assessments.  Specifically,  40  CFR 
section  1506.6  requires  agencies  to 
provide  public  notice  of  the  availability 
of  environmental  docximents.  This 
notice  is  part  of  NOAA's  action  to 
comply  with  this  requirement. 

Copies  of  the  Proposed  Findings 
Docimnents,  Environmental 
.  Assessments,  and  Findings  of  No 
Significant  Impact  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan. 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring.  Maryland. 
20910.  tel.  (301)  713-3121.  x201. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  October  6. 
1997. 

ADDRESSES:  Comments  shoiild  be  made 
to:  Joseph  A.  Uiavitch.  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA.  1305  East-West  Highway.  Silver 
Spring,  Maryland,  20910,  tel.  (301)  713- 
3155,  xl95.  (Federal  Domestic 
Assistance  Catalog  1 1.419  Coastal  Zone 
Management  Program  Administration). 

Dated:  August  29. 1997. 
Evatyn  ].  nMm, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Smvices  and  Coastal  Zone 
Management.  National  Oceanic  and 
Atmospheric  Administration. 

Robait  H.  Vtujlmad,  m. 

Director,  Office  of  Wetlands,  Oceans  and 

Watersheds,  Environmental  Protection 

Agency. 

[FR  Doc.  97-23519  Filed  9  4  97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program;  Proposed  Rndings 
Document,  Environmental 
Assessment,  and  Finding  of  No 
Significant  impact 

agency:  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTKM:  Notice  of  Extension  of  Comment 
Period  for  Proposed  Findings 
Document,  Environmental  Assessment, 
and  Finding  of  No  Significant  Impact  on 
Approval  of  the  Coastal  Nonpoint 
Pollution  Control  Program  for 
Louisiana. 

StJMMAflY:  Notice  is  hereby  given  of  the 
extension  of  the  comment  period  on  the 
Proposed  Findings  Document. 
Environmental  Assessment  (EA).  and 
Finding  of  No  Significant  Impact  on  the 
Coastal  Nonpoint  Pollution  Control 
Program  (coastal  nonpoint  program) 
submitted  to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  U.S.  Enviroiunental  Protection 
Agency  (EPA)  for  approval  by  the  State 
of  Louisiana.  A  Notice  of  Availability 
was  published  at  62  FR  38520  on  July 
18. 1997.  Comments  were  due  by 
August  18. 1997.  The  Findings 
document  was  prepared  by  NOAA  and 
EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  the 
Louisiana  coastal  nonpoint  program. 
The  EA  was  prepared  by  NOAA. 
pursuant  to  me  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  emrironmental 
impacts  associated  with  the  approval  of 
the  Louisiana  coastal  nonpoint  program. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  program 
submitted  by  Louisiana.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Council  on  Environmental  Quality 
(CEQ)  regulations  to  implement  the 
National  Enviioiimental  Policy  Act) 
apply  to  the  preparation  of 
Environmental  Assessments. 
Specifically,  40  CFR  section  1506.6 
requires  agencies  to  provide  public 
notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  Proposed  Findings 
Dociunent.  Environmental  Assessment. 
and  Finding  of  No  Significant  Impact 


may  be  obtained  upon  request  from: 
Joseph  P.  Flanagan,  Coastal  Program 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA.  1305  East- West  Highway,  Silver 
Spring.  Maryland.  20910.  tel.  (301)  713- 
3121. x201. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
Proposed  Findings  or  Environmental 
Assessment  should  do  so  by  October  20, 
1997. 

ADDRESSES:  Comments  should  be  made 
to:  Joseph  A.  Uravitch.  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring.  Maryland.  20910.  tel.  (301)  713- 
3155,  xl95.  (Federal  Domestic 
Assistance  Catalog  11.419  Coastal  Zo'he 
Management  Program  Administration. 

Dated:  August  1997. 
Nancy  Foater, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  S4anagement,  National 
Oceanic  and  Atmospheric  Administration. 
Robert  H.  Wayland,  m. 
Director.  Office  of  Wetlands,  Oceans  and 
Watersheds,  Environmental  Protaditm 
Agency. 
(FR  Doc.  97-23615  Filed  9-4-97;  8:45  am) 

OUMO  COM  3S1»-ia-«l 

DEPARTMENT  OF  COMMERCE 

Natlonai  OcMnlc  and  Atmospheric 
Administratioa 

[LO.  0t17f7A] 

Atlantic  Striped  Bass  Fishary;  1996 
Survay  of  Atlantic  Striped  Bass 
FMwrtas 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  survey. 


NMFS  annotinces  the 
availability  and  summarizes  the  results 
of  a  survey  of  the  Atlantic  coast  striped 
bass  fisheries  for  1996.  The  AUantic 
Striped  Bass  Conservation  Act  (Act), 
requires  NMFS  to  provide  information 
on  the  status  of  the  fisheries. 
ADDRESSES:  Copies  of  the  survey  residts 
are  available  from  Anne  Lange.  NOAA/ 
NMFS/FX2.  8484  Georgia  Avenue.  Suite 
425,  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lange,  (301)  427-2014. 
S(iPPt.aiENTARY  INFORMATKM:  The  Act 
requires  the  Secretary  of  Commerce  and 
the  Secretary  of  the  Interior  to  conduct 
a  comprehensive  annual  survey  of  the 
Atiantic  striped  bass  fisheries.  The 


following  is  a  summary  of  the  survey  for 
1996.  Management  measures  that 
severely  restricted  the  harvest  of  striped 
bass  by  commercial  and  recreational 
fisheries  were  further  relaxed  in  1996, 
as  the  stocks  continued  to  rebuild. 
The  1996  commercial  harvest  of 
striped  bass  was  5,400,000  lb(2.449  mt). 
an  increase  of  42  percent  above  the 
landings  of  3,611,000  lb  (1,729  mt)  in 

1995.  The  Chesapeake  Bay  eirea 
(Maryland,  Virginia,  and  the  Potomac 
River)  accounted  for  65  percent  of  the 
1996  commercial  landings,  while 
Massachusetts  and  North  Carolina 
accounted  for  13  percent  and  8  percent, 
respectively. 

The  recreational  catch  in  1996  was  an 
estimated  14  million  striped  bass,  of 
which  1.3  million  were  harvested;  the 
remaining  12.7  million  were  releaised. 
The  estimated  weight  of  the  recreational 
harvest  was  14.7  million  lb  (6,668  mt). 

Juvenile  production  varied  among  the 
producer  areas,  in  1996.  In  New  York, 
the  1996  was  lower  than  in  1995  but 
near  the  long  term  average.  In  Maryland 
and  Virginia,  the  1996  indices  were  the 
highest  of  their  respective  time-series, 
while  the  Delaware  Bay  index  was  the 
third  highest  on  record.  The  North 
Carolina  juvenile  index  increased  in 

1996,  frtnn  a  relative  low  in  1995,  to 
near  record  levels,  as  seen  in  1993  and 
1994. 

Information  frt)m  sampling  the 
population  of  striped  bass  shows  an 
increased  relative  abundance  from 
recent  year  classes.  Copies  of  the  survey 
are  available  upon  request  (see 
ADDRESSES). 

Dated:  August  28. 1997. 
David  L.  Evana, 

Deputy  Assistant  Administrator  for  PMheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-23650  Filed  9  4  97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.0. 082997B] 

North  Pacific  Flshaiy  Management 
Council;  Meeting 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  committee  meeting. 

StJMMARY:  The  Pacific  Northwest  Crab 
Industry  Advisory  Committee  will  meet 
in  Seattle,  WA. 


DATES:  The  meeting  will  be  held  on 
Wednesday,  October  1, 1997,  beginning 
at  9:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Leif  Erikson  Lodge  Hall,  2245  NW 
57th  Stiwt,  Seattie,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  005  W. 
4th  Ave.,  Suite  306.  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garry  Loncon,  Committee  Chairman; 
telephone:  206-283-6605. 
SUPPI^aHBITARY  MFORMATKM:  The 
agenda  for  the  meeting  will  include  the 
following  subjects: 

1.  Annual  report  to  industry  by  the 
Alaska  Department  of  Fish  and  Gcune 
(ADF*G). 

2.  Update  on  the  ADF&G-managed 
crab  observer  program. 

3.  Review  results  of  the  St.  Matthew 
and  Pribilof  king  crab  fisheries. 

4.  Review  actions  of  the  Alaska  Board 
of  Fisheries  regarding  management  of 
the  Bristol  Bay  red  kiiig  crab  fishery. 

5.  Discussion  of  the  crab  license 
limitation  program. 

6.  Discussion  of  any  other  crab  issues 
of  importance  to  the  committee. 

Altnough  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  Committee 
action  during  this  meeting.  Committee 
action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Arrommodafions 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  August  29, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-23563  Filed  0  4  07;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Ocaanic  and  Atmospheric 
Administration 

P.O.  0e2997A] 

Wastam  Pacific  Rshary  Management 
Council;  Public  Meeting 

AOCNCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.^ 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  Staff  of  the  Western  Pacific 
Fishery  Management  Council  (Council) 
will  hold  a  meeting  to  discuss  eligibility 
criteria  for  communities  under  a 
Western  Pacific  Conununity 
Development  Program. 
DATES:  The  meeting  will  be  held  on 
September  22, 1997,  frxim  9:00  a.m.  to 
12:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office,  1164  Bishop  St. 
Suite  1400,  Honolulu.  HI;  telephone: 
808-522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  St.,  Suite  1400,  Honolulu.  HI 
96813. 

FOR  FURTHER  MFORMATKW  CONTACT 
Kitty  M.  Simonds.  Executive  Director 
telephone:  808-522-8220. 
SUPPLEMENTARY  MFORMATKM:  Council 
staff  will  hold  a  meeting  to  discuss 
elgibility  criteria  for  communities 
seeking  to  participate  in  a  Western 
Pacific  Commimity  Development 
Program.  The  authority  to  establish  a 
Commimity  Development  Program  was 
provided  by  the  1996  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  The  intent  of  the 
program  is  to  increase  the  benefits  that 
the  indigenous  peoples  of  Hawaii. 
American  Samoa,  Guam  and  the 
Northern  Mariana  Islands  receive  from 
fisheries  within  the  jurisdiction  of  the 
Council. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  S 
days  prior  to  meeting  date. 

Dated:  August  29, 1997. 
Bmoe  C  Morefaaad, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-23562  Filed  9-4-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Public  Comment 
Period  on  the  Elimination  of  the  Paper 
Visa  Requirement  Vinth  the 
Qovamments  of  Korea  and  Singapor* 

August  29, 1997. 

AOBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 
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action:  Seeking  public  comments  on  the 
elimination  of  the  paper  visa 
requirement  with  the  Governments  of 
Korea  and  Singapore. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Mennitt,  Office  of  Textiles  and  Apparel, 
U.S.  Department  of  Commerce,  (202) 
482-3821. 

SUPPLEMENTARY  JNF0RMAT10N: 

Aathoritjn  Executive  Order  11S51  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  aa  amended  (7 
U.S.C.  1854). 

The  Electronic  Visa  Information 
System  (ELVIS)  allows  foreign 
governments  to  electronically  transfer 
shipment  information  to  the  U.S. 
Customs  Service  on  textile  and  apparel 
shipments  subject  to  quantitative 
restrictions.  On  November  9, 1995,  a 
notice  was  published  in  the  Federal 
Register  (61  FR  56576)  seeking  public 
comments  on  the  implementation  of 
ELVIS.  Subsequently,  documents 
published  on  December  31, 1996  (61  FR 
69082)  and  December  13, 1996  (61  FR 
65548)  aimounced  that,  starting  on 
January  1, 1997,  the  Governments  of 
Korea  and  Singapore  would  begin  a  six- 
month  ELVIS  test  implementation 
phase.  This  test  phase  does  not 
eliminate  the  requirement  for  a  valid 
paper  visa  to  accompany  each  shipment 
for  entry  into  the  United  States. 

As  a  result  of  successful  use  of  the 
dual  visa  system,  preparations  are  imder 
way  to  move  beyond  the  current  dual 
system  to  the  paperless  ELVIS  system 
with  Korea  and  Singapore.  However, 
exempt  goods  will  still  require  a  proper 
and  correct  exempt  certification. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
is  requesting  interested  parties  to  submit 
comments  on  the  elimination  of  the 
paper  visa  requirement  for  Korea  and 
Singapore  and  utilization  of  the  ELVIS 
system  exclusively.  Comments  must  be 
received  on  or  before  November  4,  1997. 
Comments  may  be  mailed  to  Troy  H. 
Cribb,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3001,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  Calls 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 
Troy  H.  Cribb. 

Chairman .  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  97-23589  Filed  0  4  97;  8:45  am] 
BILUNQ  COOC  3S1»-(m-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirsments  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton,  Wool.  Man-Made 
Rber.  Silk  Blend  and  Other  Vegetable 
Rber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
Philippines;  Correction 

August  29,  1997. 

In  8  notice  document  published  in  the 
Federal  Register  on  August  18,  1997  (62 
FR  43993)  beginning  on  page  43993. 
make  the  following  corrections  in  the 
letter  to  the  Commissioner  of  Customs: 

1.  Third  column,  2nd  paragraph  of 
letter,  line  19,  add  '•200-239." 

2.  Third  column,  2nd  paragraph  of 
letter,  line  21,  delete  "(but  not 
Categories  355,  356,  655, 656. 455,  371 
and  671)." 

3.  First  column  on  page  43994,  end  of 
last  paragraph  of  letter,  add  "A 
replacement  visa  may  be  issued  by  the 
Embassy  of  the  Philippines  in 
Washington,  DC." 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-23590  Filed  9-4-07;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTKM:  Notice  of  meeting. 

summary:  The  Department  of  Defense 
(I>oD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  will  include 
matters  related  to  the  enhancement  of 
Labor-Management  Partnerships 
throughout  DoD. 
DATES:  The  meeting  is  to  be  held 
October  1, 1997,  in  room  1E801, 
Conference  Room  7,  the  Pentagon,  from 
1:00  p.m.  until  3:00  p.m.  Comments 
should  be  received  by  September  22. 
1997,  in  order  to  be  considered  at  the 
October  1  meeting. 
ADDRESSES:  We  invite  penons  and 
organizations  to  submit  written 
comments  or  recommendations.  Mail  or 
deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 


Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key  Blvd. 
Suite  B-200.  Arlington,  VA  22209- 
5144.  (703)  696-6301.  ext  704. 

Dated:  August  29, 1997. 
L.M.  BymuB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

(FR  Doc.  97-23520  Filed  0  4  07;  8:45  am] 
aiLLMa  COOC  SOOO-M-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoaed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request 


t:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  4. 1997. 
AODREftES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pabick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Phperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
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waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  acciuate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
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Dated:  August  29, 1997. 

Linda  Tagne. 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Observational  Study  of  Even 
Start  Family  Literacy  Projects. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  15 
Burden  Hours:  510 

Abstract:  This  study  will  include  15 
in-depth  case  studies  of  local  family 
literacy  projects  that  have  fully 
implemented  the  Even  Start  program 
model  and  that  have  produced  at  least 
two  years  of  positive  outcomes  for 
participants.  The  case  studies  will  focus 
on  how  and  why  these  projects  have 


been  successful.  The  case  studies  will 
also  examine  how  the  projects  adjust  to 
changes  in  client  needs,  their  strategies 
for  integrating  program  services  and 
activities,  their  use  of  evaluation  results 
for  improving  the  quality  of  services, 
and  their  strategies  for  building  a  solid 
base  of  support  to  sustain  the  activities 
and  services  after  federal  funding  ends. 
Data  collection  will  include  interviews 
with  project  staff,  their  partners,  and 
project  participants.  Data  collection  will 
also  include  observation  of  activities 
and  services  and  review  of  project 
documents. 

[FR  Doc.  97-23565  Filed  9-4-97;  8:45  am] 

BIUJNQ  COOC  40efr-*l-r 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
6, 1997.  -f 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AEEairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  70fr-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«0O-<77-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the  * 

following:  (1)  Type  of  review  requested. 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specffied  above. 

Dated:  August  29, 1997. 

Linda  C  Tagne. 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement 

Title:  State  Performance  Report— Tide 
I,  Parts  A  &  D,  Elementary  and 
Secondary  Education  Act  (ESEA)  as 
amended.  Helping  Disadvantaged 
Children  Meet  High  Standards. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  53 

Burden  Hours:  49,302 

Abstract:  Under  Tide  I  Parts  A  ft  D  of 
ESEA,  States  and  their  LEAs  are 
required  to  collect,  disaggregate  and 
report  data  on  participation  and 
performance.  Under  Section  1501(b),  the 
Secretary  may  collect  those  data  and, 
under  Section  14201(d)  the  Secretary 
requires  review  of  the  use  of  Tide  I 
consolidated  administrative  funds. 

(FR  Doc.  97-23566  Filed  »-4-97;  8:45  am) 
BHXMQ  COOK  4000-ei-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health;  Notice  of  Potential  Applicant 
Visit  to  Honolulu,  Hawaii,  and  the 
Republic  of  the  Marshall  Islands 

agency:  Office  of  Environment,  Safety 

and  Health,  Department  of  Energy 

(DOE). 

ACnOW:  Notice. 

SUMMARY:  The  Department  of  Energy  has 
arranged  a  site  visit  regarding  the 
Department's  medical  program  in  the 
*  Republic  of  the  Marshall  Islands.  This 
site  visit  is  to  provide  potential 
applicants  with  further  information 
about  DOE's  special  medical  care 
program  in  the  Marshall  Islands. 
DATES:  September  20  through  29. 1997. 
ADDRESSES:  Site  Visit  will  be  held  in 
Honolulu.  Hawaii,  and  the  Republic  of 
the  Marshall  Islands. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Jackson.  DOE  Field  Program 
Manager  in  Honolulu,  Telephone:  80a- 
422-9203;  Facsimile:  808-422-9217;  or 
E-mail:  bjacksondtis.eh.doe.gov. 
SUP«>LaiENTARY  INfORMATION:  At  the 
IXDE  Office  of  Environment.  Safety  and 
Health's  July  8,  1997,  public  meeting  in 
Oakland,  California,  on  the  Draft  Notice 
of  Availability  of  Funds  and  Request  for 
Applications  for  the  Department  of 
Energy  Medical  Program  in  the  Republic 
t>f  the  Marshall  Islands,  published  in  the 
Federal  Register  on  May  29, 1997  (62 
FR  29125),  DOE  announced  its  intent  to 
conduct  a  site  visit  to  the  Marshall 
Islands  to  provide  potential  applicants 
with  further  information  about  DOE's 
special  medical  care  program  in  the 
Marshall  Islands.  Each  participant  in  the 
site  visit  to  he  conducted  from 
September  20  through  29, 1997.  will  be 
responsible  for  defraying  his/her  own 
travel  costs  and  related  expenses. 
Paal ).  SeUgman, 

Deputy  Assistant  Secretary  for  Health  Studies. 
(FR  Doc.  97-23616  Filed  0  4  97;  8:45  am] 
WLLMG  CODE  MS9-01-P 


DEPARTMENT  OF  ENERGY 

Beryllium  Rule  Advisory  Committae 

AGENCY:  Office  of  Environment.  Safety 
and  Health,  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  Advisory 
Committee  meeting: 

Name:  Beryllium  Rvde  Advisory 
Committee. 


Dates  and  Times:  Tuesday,  September 
30,  1997  through  Friday.  October  3, 
1997,  8:00  a.m.-5:00  p.m. 

Place:  The  Channel  Inn  Hotel.  650 
Water  Street.  S.W..  Washington.  DC 
20024.  (202)  554-2400. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jacqueline  D.  Rogers.  U.S.  Department 
of  Energy,  Office  of  Envirormient,  Safety 
and  Health,  EH-51,  270CC,  19901 
Germantown  Road.  Germantown.  MD 
20874-1290,  (301)  903-5684.  The 
Internet  address  is: 
jackJe.rogers@eh.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee.  The  Purpose  of  the 
Committee  is  to  provide  the  Secretary  of 
Energy  with  advice,  information,  and 
recommendations  on  the  development 
of  a  proposed  rulemaking  for  beryllium. 
The  Committee  will  provide  an 
organized  forum  for  a  diverse  set  of 
interested  stakeholders  and  technically 
adept  individuals  to  conduct  an  in- 
depth  assessment  of  beryllium-related 
issues. 

Tentative  Agenda* 

September  30,  1997 

8:00  a.m.     Registration 

9:00  a.m.     Committee  Chair  Opens 

Public  Meeting 
9:05  a.m.    Welcoming  Remarks 
9:20  a.m.     Presentation  on  Advisory 

Committee  Management 
9:30  a.m.     Presentation  on  Legal 

Requirements 
9:45  a.m.     Opening  Remarks  of  the 

Chair 
10:00  a.m.    Overview  Presentations 
11:00  a.m.    Guest  Speaker  Remarks 
1 1 :15  a.m.    Overview  of  Facilitated 

Process 
12:00  p.m.    Lunch 
1:30  p.m.    Facilitated  Meeting 
4:30  p.m.     Statements  from  the  Public 
5:00  p.m.  Adjourn 

October  1-3. 1997 

8:00  a.m.  Registration 

9:00  a.m.  Chair  Opens  Meeting 

9:05  a.m.  Facilitated  Meeting 

12:00  p.m.  Lunch 

1:30  p.m.  Facilitated  Meeting 

4:30  p.m.  Statements  from  the  Public 

5:00  p.m.  Meeting  Adjourns 
A  final  agenda  will  be  available  at  the 

meeting. 

*  Note:  It  is  anticipated  that  Breakout 
Sessions  may  occur  during  this  Public 
Meeting.  Members  of  the  public  are  invited 
to  attend  the  breakout  sessions. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 


statements  pertaining  to  agenda  items 
should  contact  Jacqueline  Rogers  at  the 
mailing  address,  telephone  number  or 
internet  address  listed  above. 
Individuals  may  also  register  to  speak 
on  September  30,  1997  to  October  3. 
1997  at  the  meeting  site.  Every  efi^ort 
will  be  made  to  hear  all  those  wishing 
to  speak  to  the  Conunittee,  on  a  first 
come,  first  serve  basis.  Those  who  call 
in  will  be  given  the  opportunity  to 
speak  first.  Depending  upon  the  number 
of  individuals  wishing  to  speak,  the 
Committee  Chair  will  determine  the 
length  of  time  for  the  presentations  at 
each  meeting.  The  Committee  Chair  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  wall  facilitate  the  orderly 
conduct  of  business. 

Meeting  Minutes:  Meeting  minutes 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence.  S.W.. 
Washington.  DC  20585  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC.  on  September  2, 
1997. 

Rachel  M.  SamiMl. 

Deputy  Advisory  Conunittee,  Management 
Officer. 

(FR  Doc.  97-23648  Filed  0  4  07;  8:45  am) 
BIUJNQCOOE  MaO-01-P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

Watershed  Management  Program 

AGENCY:  Boimeville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  adopt  a  set  of 
prescriptions  (goals,  strategies,  and 
procedural  requirements)  that  apply  to 
futiu«  BPA-funded  watershed 
management  projects.  Various  sources — 
including  Indian  tribes,  state  agencies, 
property  owners,  private  conservation 
groups,  or  other  Federal  agencies — 
propose  watershed  projects  to  the 
Northwest  Power  Planning  Coimcil 
(Council)  for  BPA  funding.  Following 
independent  scientific  and  public 
reviews.  Council  then  selects  projects  to 
recommend  for  BPA  funding.  BPA 
adopts  this  set  of  prescriptions  to 
standardize  the  planning  and 
implementation  of  individual  watershed 
management  projects.  This  decision  is 
based  on  consideration  of  potential 
environmental  impacts  evaluated  in 
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BPA's  Watershed  Management  Program 
Final  Enviroimiental  Impact  Statement 
(DOE/EIS-0265)  published  July  8, 1997. 
and  filed  with  the  Environmental 
Protection  Agency  (EPA)  the  week  of 
July  14, 1997  (EPA  Notice  of 
Availability  published  July  18, 1997.  62 
FR65.  16145). 

ADDRESSES:  Copies  of  the  ROD  and 
Environmental  Impact  Statement  may 
be  obtained  by  calling  BPA's  toll-fi«e 
document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT:  Eric 
N.  Powers — ECN— 4,  Bonneville  Power 
Administration,  P.O.  Box  3621. 
Portland,  Oregon,  97208-3621.  phone 
number  (503)  230-5823.  fax  number 
(503) 230-5699. 

Issued  in  Portland.  Oregon,  on  August  27, 
1997. 

Sue  F.  Hickey. 

Chief  Operating  Officer. 

[FRDoc.  97-23617  Filed  0  4  97;  8:45  am] 

■tUMQ  COOe  6460-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-482-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  29, 1997. 

Take  notice  that  on  August  26. 1997. 
Algonquin  LNG.  !nc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  53  to  be  effective 
September  25. 1997. 

ALNG  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  636-C, 
Ordering  Paragraph  (B)  which  requires 
any  pipeline  with  a  ri^t-of-first-refiisal 
tariff  provision  containing  a  contract 
term  cap  longer  than  five  years  to  revise 
its  tariff  consistent  with  the  revised  cap 
of  five  years  adopted  in  Order  No.  636- 
C. 

ALNG  states  that  copies  of  this  filing 
were  served  on  firm  ciistomers  of  ALNG 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-23558  Filed  9  4  07;  8:45  am] 
BKIMQ  OOOC  fTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commission 

[Docket  No.  ER«7-3377-00(q 

Allegheny  Power  Service  Corporation; 
Notice  of  Rilng 

August  29, 1997. 

Take  notice  that  on  August  5. 1997. 
Allegheny  Power  Service  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pmty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashall. 
Secretary. 
[FR  Doo.  97-23628  Filed  9  4  07;  8:45  am] 

aiUJNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-Z701-O0OI 

Allegheny  Power  Service  Corporation; 
Notice  of  HIing 

August  29. 1997. 

Take  notice  that  on  August  7, 1997. 
Allegheny  Power  Service  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 


Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11. 1997.  Protests  will  be     ^ 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  Cashall. 
Sacntaiy. 
[FR  Doc.  97-23621  Filed  0  4  07;  8:45  am] 

BILUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Regulatory 
Commiasion 

[Docket  Na  ER97-378a-000] 

Ankar  Powar  Sarvicaa,  inc.;  Notica  of 
Hiing 

August  7, 1997. 

Take  notice  that  on  July  21, 1997, 
Anker  Power  Services,  Inc.  (Anker 
Power),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  Anker  Power  Services, 
hic,  FERC  Rate  Schedule  No.  1  which 
permits  Anker  Power  to  make  sales  of 
capacity  and  energy  at  market-based 
rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  vnth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  21. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vtrith  the 
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Commission  and  are  available  for  public 
inspection. 
Limrood  A.  Waison,  Jr. 
Acting  Secretary. 

|FR  Doc  97-23619  Filed  9-4-97;  8:45  am) 
I  cooe  •nr-M-H 


OEPARTMEHT  OF  ENERGY 

Fedwal  Energy  Regulatory 
ComniJMlOfl 

[Dodtat  Na  RP97-172-008| 

ANR  Storage  Company;  Notice  of 
Cowpiiance  Filing 

August  29, 1997. 

Take  notice  that  on  August  26. 1997, 
ANR  Storage  Company  (ANRS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff 
Original  Volume  No.  1 .  Substitute  Fifth 
Revised  Sheet  No.  5  and  Substitute  First 
Revised  Sheet  No.  126,  to  be  eCfocrtive 
June  1, 1997. 

ANRS  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
August  11,  1997  in  the  above  captioned 
docket 

ANRS  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  ciistomers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  save  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD-rMhsn. 
Secretary. 

[FR  Doc.  97-23545  Filed  9-4-97;  8:45  am) 
■UJNQ  oooE  tm-t-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaakxi 

Podnt  Na  RP97-478-00(q 

ANR  Storage  Company,  Notice  of 
Propoeed  Ctiangea  in  FERC  Gaa  Tariff 

August  29. 1997. 

Take  notice  that  on  August  26.  1997. 
ANR  Storage  Company  (ANRS)  tendered 


for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1 .  Second  Revised 
Sheet  No.  147.  to  be  effective  October  1. 
1997. 

ANRS  states  that  the  attached  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  Order  No.  636-C 
issued  on  February  27,  1997.  at  Docket 
Nos.  RM91-1 1-006  and  RM87-34-072. 
ANRS  states  that  the  tariff  sheet 
incorporates  the  new  right-of-first- 
refusal  contract  term  cap.  ANRS  also 
states  since  Order  No.  636-C  currently 
is  pending  rehearing  at  the  Commission. 
ANRS  reserves  its  right  to  change  its 
right-of-first-refusal  tariff  provision  to  a 
contract  term  cap  longer  that  five  (5) 
years  should  Order  No.  636-C  be 
revised  on  rehearing,  or  as  a  result  of 
any  subsequent  action  by  the  courts. 

ANRS  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CadMll. 
Secretary. 
[FR  Doc.  97-23555  Filed  9  4  97;  8:45  am) 

BIUJNQ  COW  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Na  RP97-17O-00ei 

Blue  Lak9  Gas  Storage  Company, 
Notice  of  Compliance  Hiing 

August  29, 1997. 

Take  notice  that  on  August  26,  1997, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Substitute  Fifth  Revised  Sheet 
No.  5  and  Substitute  First  Revised  Sheet 
No.  126,  to  be  effective  June  1, 1997. 

Blue  Lake  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with  the 


Commission's  Order  issued  on  August 
21,  1997  in  the  ^bove  captioned  docket. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
Jurisdictional  customer. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regxdations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahall. 
Secretary. 

[FR  Doc.  97-23544  Filed  0  4  07;  8:45  am] 
MLUNQ  COOC  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-476-000] 

Blue  l.ake  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  29.  1997. 

Take  notice  that  on  August  26, 1997, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Second  Revised  Sheet  Nd.  147,  to 
be  effective  October  1.  1997. 

Blue  Lake  states  that  the  attached 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  Order  No.  636- 
C  issued  on  February  27,  1997,  at 
Docket  Nos.  RM91-1 1-006  and  RM87- 
34-072.  The  tariff  sheet  incorporates  the 
new  right-of-first-refusal  contract  term 
cap.  Blue  Lake  also  states  since  Order 
No.  636-C  currently  is  pending 
rehearing  at  the  Commission,  Blue  Lake 
reserves  its  right  to  change  its  right-of- 
first-refusal  tariff  provision  to  a  contract 
term  cap  longer  that  five  (5)  years 
should  Order  No.  636-C  be  revised  on 
rehearing,  or  as  a  result  of  any 
subsequent  action  by  the  courts. 

Blue  Lake  states  tnat  copies  of  the 
filing  were  served  upon  the  company's 
Jurisdictional  customers. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  Person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahall, 
Secretary. 

[FR  Doc.  97-23553  Filed  0  4  07;  8:45  am) 
BOUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Na  RP97-^8»-002] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
HIIng 

August  29.  1997. 

Take  notice  that  on  August  26. 1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  2nd  Sub  Sixth 
Revised  Sheet  No.  282,  bearing  a 
proposed  effective  date  of  July  7, 1997. 

Columbia  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  August  11, 1997,  letter 
order  accepting  Columbia's  July  14, 
1997,  filing  made  in  compliance  with  an 
order  issued  July  3, 1997.  The  letter 
order  directed  Columbia  to  further 
revise  Section  4.2(a)(2)  of  its  tariff  to 
clarify  that  the  three-day  posting  period 
applies  to  firm  capacity  that  will  be 
available  for  a  term  of  five  months  or 
more,  but  "less  than"  twelve  months. 
The  "less  than"  language  is  necessary  to 
clarify  an  ambiguify  between  Sections 
4.2(a)(1)  and  4.2(a)(2).  Columbia  has 
revised  Section  4.2(a)(2)  in  compliance 
with  the  letter  order. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers, 
affected  state  commissions,  and  parties 
on  the  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Comnussion 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashall, 
Secretary. 
[FR  Doc.  97-23547  Filed  9-4-97;  8:45  am] 

MLUNQ  COOC  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  RP97-4n-000] 

Columt>ia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  29, 1997. 

Take  notice  that  on  August  26, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets,  bearing  a  proposed 
effective  date  of  September  1, 1997: 

Fourth  Revised  Sheet  No.  280 
Sixth  Revised  Sheet  No.  281 
Third  Revised  Sheet  No.  283 

Columbia  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Oder  No.  636-C  wherein 
the  Commission  established  five  years 
as  the  maximum  length  contract  term 
that  must  be  matched  by  a  shipper 
exercising  its  right  of  first  refusal.  In 
Order  No.  636-C,  the  Commission 
further  directed  pipelines  to  reflect  this 
five-year  term  matching  cap  in  their 
right  of  first  refusal  tariff  provisions 
within  180  days  from  issuance  of  Order 
No.  636-C.  Columbia  states  that  it  has 
revised  its  General  Terms  and 
Conditions  Sections  4.1(c)(1),  (4)  and 
4.2(d)  to  provide  that  the  longest 
contract  term  that  a  shipper  exercising 
its  right  of  first  refusal  must  match  is 
five  years. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 


20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
interventions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vrishing  to  become  a  parfy 
must  file  a  motion  to  intervene.  A  copy 
of  this  filing  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  in  the  Public  Refarence 
Room. 

Lois  0.  Cashsll. 
Secretary. 

[FR  Doc.  97-23550  Filed  9-4-97;  8:45  am) 
BIUJNQ  COOE  eriT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-dMM)02| 

Columt>ia  Gulf  Transmission 
Company;  Notice  of  Compliance  Rling 

August  29,  1997. 

Take  notice  that  on  August  26, 1997, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  filed  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets 
bearing  a  proposed  efiiactive  date  of  Jidy 
7, 1997. 

2nd  Sub  Second  Revisad  Sheet  No.  145A 

Columbia  Gulf  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  August  11, 197,  letter 
order  accepting  Colimibia  Gulfs  July  14, 
1997,  filing  made  in  compliance  witii  an 
order  issued  July  3, 1997.  The  letter 
order  directed  Columbia  Gulf  to  further 
revise  Section  4.2(a)(2)  of  its  tariff  to 
clarify  that  the  three-day  posting  period 
applies  to  firm  capacify  that  vrill  be 
available  for  a  term  of  five  months  or 
more,  but  "less  than"  twelve  months. 
The  "less  than"  language  is  necessary  to 
clarify  an  ambiguify  between  Sections 
4.2(a)(1)  and  4.2(a)(2).  Columbia  Gulf 
has  revised  Section  4.2(a)(2)  in 
compliance  with  the  letter  order. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  ctistomers, 
affected  state  commissions,  and  parties 
on  the  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
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385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filwi  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reforence 
Room. 

LoteaCMhall, 
Secretaiy. 

(FR  Doc  97-23548  Filed  9  4  07;  8:45  un| 
I  oooc  tm-t-m 


DEPARmENT  OF  ENERGY 

Federal  Energy  Regulatory 
Convnisalon 

[DodBM  Na  RP97-474-000) 

Columbia  Quif  Tranemiseion 
Company;  Notice  of  Proposed 
Cttangea  in  FERC  Gas  Tariff 

August  29.  1997. 

Take  notice  that  on  August  26. 1997, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  bearing  a 
prop>osed  effective  date  of  September  1. 
1997: 

Third  Revised  Sheet  No.  144 
Fourth  Revised  Sheet  No.  145 
Second  Revised  Sheet  No.  146A 

Columbia  Gulf  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Conunission's  Order  No.  636-C  wherein 
the  Conmiission  established  five  years 
as  the  maximum  length  contract  term 
that  must  be  matched  by  a  shipper 
exercising  its  right  of  first  refusal.  In 
Order  No.  636-C,  the  (Commission 
further  directed  pipelines  to  reflect  this 
five-year  term  matching  cap  in  their 
right  of  first  refusal  tariff  provisions 
within  180  days  from  issuance  of  Order 
No.  63&-C.  Columbia  Gulf  sUtes  that  it 
has  revised  its  General  Terms  and 
Conditions  Sections  4.1(c)  (1),  (4)  and 
4.2(d)  to  provide  that  the  longest 
contract  term  that  a  shipper  exercising 
its  right  of  first  refusal  must  match  is 
five  years. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N£..  Washington,  D.C 


20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
interventions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  A  copy 
of  this  filing  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-23551  Filed  0  4  07;  8:45  am] 

MLLMO  COOC  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Doclwt  No.  ER97-42S8-000] 

Commonwealth  Electric  Company, 
Cambridge  Electric  Light  Company; 
Notice  of  FNing 

August  29. 1997. 

Take  notice  that  on  ftily  8, 1997, 
Commonwealth  Electric  Company  and 
Cambridge  Electric  Light  Company 
tendered  for  filing  their  first  quarterly 
report  of  transactions  under  their 
market-based  power  sales  tariffs  for  the 
period  of  April  1, 1997  to  June  30. 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Septeml)er  5.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Caahell. 
Secretary. 
[FR  Doc.  97-23622  Filed  9-4-97;  8:45  am) 

BIUJNG  CODE  SMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doclwt  No.  TM9a-1-24-000] 

Equitrans,  LP.;  Notice  of  Proposed 
Change  in  FERC  Gas  Tartff 

August  29,  1997. 

Take  notice  that  on  August  27,  1997, 
Equitrans,  L.P.  (Equitrans),  tenedered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  efiiactive 
October  1,1997: 

Primaiy  Tariff  Shaels 

Ninth  Revised  Sheet  No.  5 
Tenth  Revised  Sheet  No.  6 
Eighth  Revised  Sheet  No.  8 

AllerBatie  Tariff  Sheets 

Alt  Ninth  Revised  Sheet  No.  5 
Alt  Tenth  Revised  Sheet  No.  6 
Alt  Eighth  Revised  Sheet  No.  8 

Pursuant  to  Order  No.  472,  the 
Commission  has  authorized  pipeline 
companies  to  track  and  pass  tbrough  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1997  ACA  unit 
8urt±arge  approved  by  the  Commission 
is  $.0022  per  Dth. 

Equitrans  states  that  it  is  filing 
primary  and  alternate  tariff  sheets  to 
implement  the  change  to  its  ACA  unit 
surcharge.  The  primary  and  alternate 
sheets  reflect  no  difference  in  the  level 
of  the  ACA  charge,  and  are  filed  to 
correspond  to  the  primary  and  alternate 
rate  sheets  which  Equitrans  has  filed  in 
its  general  Section  4  rate  case  in  Docket 
No.  RP97-346. 

Pursuant  to  Section  154.207  of  the 
Commission's  Regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  October  1, 1997. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C.      . 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-23560  Filed  0  4  07;  8:45  am] 

■LUNO  COOE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-475-00(q 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tartff 

August  29, 1907. 

Take  notice  that  on  Augtist  26, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  Second 
Revised  Sheet  No.  45  and  First  Revised 
Sheet  No.  46,  proposed  to  be  effective 
October  1,1997. 

Great  Lakes  stated  that  the  dmve- 
named  tariff  sheets  are  being  filed  to 
comply  with  the  Commission's  Order 
No.  636-C,  78  FERC  1  61,186  (1997),  in 
which  the  matching  term  for  the  right- 
of-first-rafusal  procedures  was  revised 
from  twenty  years  to  five  years.  Order 
636-C  was  issued  by  the  Commission 
following  the  remand  of  six  issues  by 
the  Court  of  Appeals  for  the  District  of 
Columbia  in  United  Distribution  Cos.  v. 
FEHC,  88  F.  3d  1105  (D.C.  Cir.  1996). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conanission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
AU  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Referlnce  Room. 
Lois  D.  CadieU. 
Secretary. 

(FR  Doc.  97-23552  Filed  0  4  07;  8:45  am] 
■LUNO  OOOC  t717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-479-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tartff 

August  29,  1997. 

Take  notice  that  on  August  26, 1997, 
Koch  Gateway  Pipeline  Ck>mpany 
(Koch)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  September  25, 1997: 

First  Revised  Sheet  No.  300 
Fourth  Revised  Sheet  No.  3702 

Koch  states  that  this  filing  is  in 
compliance  with  the  Commission's 
February  27, 1997,  "Order  on  Remand", 
Docket  No.  RM91-11-006.  As  directed 
in  the  Order.  Koch  is  revising  its  tariff 
sheets  to  allow  NNS  service  to  all 
customers,  and  to  reduce  the  matching 
requirement  of  a  right  of  first  refusal 
customer  to  a  maximum  of  five  years. 

Any  person  desiring  to  be  hesod  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  sudi 
motions  or  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Caihdl, 
Secretary. 

[FR  Doc.  97-23556  Filed  9  4  07;  8:45  am] 
I  oooe  STir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-449-001] 

Nortfiem  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  29, 1997. 

Take  notice  that  on  August  26, 1997, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  fiUng  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 


Volume  No.  I,  the  following  tariff  sheets 
to  become  effective^ptember  25, 1997: 

Substitute  First  Revised  Sheet  Number  119 
First  Revised  Sheet  Number  121 
First  Revised  Sheet  Number  123 
Second  Revised  Sheet  Number  124 

Northern  Border  asserts  that  the 
purpose  of  this  filing  is  to  make  huther 
revisions  in  its  tariff  in  addition  to  the 
proposed  tariff  changes  initially  filed  in 
this  docket  on  August  8, 1997  in 
compliance  with  Order  No.  636-C, 
issued  February  27, 1997,  in  Docket 
Nos.  RM91-1 1-006  and  RM87-34-072. 
In  Order  No.  63&-C,  the  Commission 
required  that  any  pipeline  with  a  right- 
of-first  refusal  tariff  provision 
containing  a  contract  term  longer  than 
five  years  revise  its  tariff  to  reflect  the 
new  five  year  cap. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashdl. 
Secretary. 

{FR  Doc  97-23549  Filed  9-4-97;  8:45  am] 
■LUNO  cooc  snr-tt-M 


DEPARTMENT  OF  ENERGY       - 

Federal  Energy  Regulatory  . 
Commission 

[Docket  No.  O>S7-702-0001 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

August  29, 1997. 

Take  notice  that  on  August  20. 1997. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP9  7-702-000  a  request 
purstiant  to  §§  157.205,  and  157.212,  of 
the  Commission's  Regulations  imder  the 
Natiual  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  and 
operate  a  new  delivery  point  in  Brown 
Cotmty,  Minnesota  imder  Northern's 
blanket  certificate  issued  in  E>ocket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
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the  CommissioD  anc^pen  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  install  and  operate  the 
proposed  delivery  point  to 
accommodate  natural  gas  deliveries  to 
NSP  Utilities  (NSP)  under  Northern's 
currently  effective  throughput  service 
agreements  with  NSP.  Northern  asserts 
that  NSP  has  requested  the  proposed 
delivery  point  to  acconunodate  service 
to  their  customers  who  have  not 
previously  been  served  by  natural  gas. 
Northern  states  that  the  estimated 
volumes  to  be  delivered  are  600  MMBtu 
on  a  peak  day  and  54,750  MMBtu  on  an 
annual  basis  and  the  estimated  cost  to 
install  the  delivery  point  is  $80,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issiiance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allovred  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Caslwll, 
Secretary. 

(FR  Doc.  97-23541  Filed  9-4-97;  8:45  ami 
MJJNQ  COOE  •n7-«1-M 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

[Docket  Na  CP97-704-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Autlwrlzallon 

August  29, 1997. 

Take  notice  that  on  August  22, 1997, 
Northern  Natural  Gas  Company 
(Noithnn),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-704-000  a  request 
pursuant  to  Sections  157.205, 157.212, 
and  157.216.  of  the  Commission's 
Regulations  under  the  Natiu^  Gas  Act 
(18  CFR  157.205,  157.212,  157.216)  for 
authorization  to  relocate  an  existing 
delivery  point  in  Sarpy  County, 
Nebraska  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 


Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  service  will  be 
provided  to  UtiliCorp  United  Inc.  (UCU) 
pursuant  to  currently  effective 
throughput  service  agreements.  It  is 
asserted  that  the  proposed  volumes  to 
be  delivered  for  UCU  at  the  proposed 
delivery  point  are  28  MMBtu  on  a  peak 
day  and  3,066  MMBtu  on  an  annual 
basis.  Northern  estimates  a  cost  of 
relocating  the  proposed  delivery  point 
of  $64,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  sliall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
UisD-CMhsil. 
Secretary. 

(FR  Doc.  97-23542  Filed  0  4  07;  8:45  am) 
aiuMacooE  enr-oi-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  Ho.  RP97-481-000] 

PanharKlle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  29,  1997. 

Take  notice  that  on  August  28. 1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  proposed  to  be  effective 
September  25, 1997: 

Fifth  Revised  Sheet  No.  235 

Panhandle  assets  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
February  27, 1997  Order  On  Remand  in 
Docket  Nos.  RM91-1 1-006  and  RM87- 
34-072,  to  reflect  a  five  year  cap  on  the 
contract  term  for  piuposes  of  evaluating 
right-of-first  refusal  bids. 


Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  ii)  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CmImU. 
Secretary. 

[FR  Doc.  97-23557  Filed  0  4  07;  8:45  am] 
MUJNQ  CODE  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  s 

{Docket  No.  RP97-177-005] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  Filing 

August  29. 1997. 

Take  notice  that  on  August  26, 1997, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Voluime  No.  1 , 
Substitute  Second  Revised  Sheet  No.  5. 
and  Substitute  First  Revised  Sheet  No. 
126.  to  be  effective  Jxme  1,  1997. 

Steuben  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
August  15, 1997  in  the  above  Captioned 
docket. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  con^dered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  Init  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
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and  are  available  for  public  inspection 

in  the  Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-23546  Filed  0  4  07;  8:45  am] 

BHXMO  COM  STir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-477-00Q] 

Steuben  Gas  Storage  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  29, 1997. 

Take  notice  that  on  August  26, 1997, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 
Second  Revised  Sheet  No.  148.  to  be 
effiactive  Octolier  1. 1997. 

Steuben  states  that  the  attached  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  Order  No.  636-C 
issued  on  February  27,  1997,  at  Docket 
Nos.  RM91-1 1-006  and  RM67-34-072. 
The  tariff  sheet  incorporates  the  new 
right-of-first-refusal  contract  term  c^. 
Steuben  also  states  since  Order  No.  636- 
C  currently  is  pending  rehearing  at  the 
Commission,  Steuben  reserves  its  right 
to  change  its  right-of-first-refusal  tariff 
provision  to  a  contract  term  cap  longer 
than  five  (5)  years  should  Order  No. 
63&-C  be  revised  on  rehearing,  or  as  a 
result  of  any  subsequent  action  by  the 
courts. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

LoisaCMhell. 

Secretary. 

[FR  Doc.  97-23554  FHad  9-4-47;  8:45  am] 

BHXMQ  CODE  STir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Na  TM97-12-2»-0Mg 

Tcanscontinantai  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  29, 1997. 

Take  notice  that  on  August  26. 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1, 
Eighth  Revised  Sheet  No.  28.  to  be 
effective  August  1. 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
firom  Texas  Eastern  Transmission 
Corporation  (TETCO)  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
S-2.  The  tracking  filing  is  being  made 
pursuant  to  Section  26  of  the  General 
Terms  and  Conditions  of  Transco's 
Volume  No.  1  Tariff. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  the 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  Washington,  DC,  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

LoisaCashriL 

Secretary. 

[FR  Doc.  97-23559  Filed  9  4  07;  8:45  am] 

BILIJNG  COM  STir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  Na  ER94-1691-015.  el  aLl 

AIG  Trading  Corporation,  et  al.; 
Electric  Rata  and  Corporate  Regulation 
Rllngs 

August  28. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  AIG  Trading  Corporation 

[Docket  No.  ER94-1691-01S1 

Take  notice  that  AIG  Trading 
Corporation,  a  marketer  of  electric 
enei^gy.  filed  August  22,  1997,  a  notice 
of  change  in  status  relating  to  an 
agreement  to  sell  all  of  the  stock  of  AK> 
Trading  Corporation  to  Wine 
Acquisition  Inc. 

Comment  date:  September  11, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Enron  Power  Marketing,  Inc.  ▼.  Mid- 
Continent  Area  Power  Pool 

[Docket  No.  EL97-53-000J 

Take  notice  that  on  August  19. 1997, 
Enron  Power  Mariieting,  Inc.  (EPMI), 
filed  a  complaint  and  request  for  relief 
under  Section  206  of  the  Federal  Power 
Act  (FPA),  alleging  that  Mid-Continent 
Area  Power  Pool's  (MAPP)  failed  to  file 
an  open-access  transmission  tariff  that 
conforms  to  the  pro  forma  tariff  has 
resulted  in  MAPP's  rh«Tging  unjust  and 
unreasonable  transmission  rates  in 
violation  of  Section  205  of  the  FPA  and 
the  Commission's  transmission  pricing 
policies.  EPMI  requests  that  the 
Commission  immediately  direct  MAPP 
to  (1)  file  an  op>en-access  tariff  that 
conforms  to  the  pro  forma  tariff,  (2)  ease 
charging  EPMI  third-party 
compensation  charges  in  addition  to 
char^  assessed  by  MAPP  border 
utilities  for  moving  power  into  or  out  of 
the  MAPP  region,  (3)  cease  its 
discriminatory  treatment  of  non- 
transmission-owning  MAPP  Members  in 
certain  import  and  export  transactions; 
and  (4)  require  MAPP  to  release  to  EPMI 
the  third-party  compensation  payments 
made  by  EPMI  imder  protest  and  placed 
into  escrow  by  MAPP.  , 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
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E  at  the  end  of  this  notice.  Answers  to 
the  complaint  shall  be  due  on  or  before 
September  29, 1997. 

3.  San  Diego  Gas  &  Electric  Company  v. 
Public  Service  Company  of  New  Mexico 

[Docket  No.  EL97-54-000J  1- 

Take  notice  that  on  August  22, 1997. 
San  Diego  Gas  and  Electric  Company 
(SDG&E).  tendered  for  filing  a  complaint 
with  the  Commission  against  Public 
Service  Company  of  New  Mexico 
(PNM).  In  the  complaint,  SDG&E  states 
that  the  demand  rate  charged  SDG&E  by 
PNM  under  a  long-term  100-megawatt 
system  power  sale  is  unjust, 
unreasonable,  and  unduly 
discriminatory.  SE)G&E  asks  the 
Commission  to  initiate  a  proceeding 
under  Section  206(b)  of  the  Federal 
Power  Act  to  investigate  the  rate  and 
establish  a  refund  effective  date  of 
October  21,  1997. 

Comment  date:  September  29, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  Answers  to 
the  complaint  shall  be  due  on  or  before 
September  29, 1997. 

4.  United  American  Energy  Corp. 

([)ocket  No.  ERg6-3092-0d3] 
Take  notice  that  on  July  31, 1997, 

United  American  Energy  Corp., 

tendered  for  filing  a  Notification  of 

Change  in  Status. 

Comment  date:  September  11, 1997, 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 

5.  The  Cleveland  Electric  niuminating 
Company 

[Docket  No.  ER97-t891-O00l 

Take  notice  that  on  July  28, 1997,  The 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  a 
Certificate  of  Concurrence  of  Wisconsin 
Electric  Power  Company  (WEPCO). 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER97-373&-qpOj 

Take  notice  that  on  August  19. 1997. 
Ohio  Edison  Company  and 
Pennsylvania  Power  Company  tendered 
for  filing  an  amendment  to  their  request 
for  approval  of  a  power  sales  service 
agreement  with  llie  Cincinnati  Gas  & 
Electric  Company,  PSI  Energy,  Inc..  and 
Cinergy  Services,  Inc.  The  amendment 
requests  a  change  in  the  proposed 
e^ctive  date  June  15, 1997  to  June  16, 
1997.  This  filing  is  made  pursuant  to 
Section  205  of  the  Federal  Power  Act. 

Comment  date:  September  11. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


7.  Western  Resources,  Inc. 

(Docket  No.  ER97-4076-0001 

Take  notice  that  on  August  4, 1997, 
Western  Resources,  Inc..  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
{md  Ehike  Energy  Trading  &  Market 
Services  L.L.C.  Western  Resources  states 
that  the  purpose  of  the  agreement  is  to 
permit  non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  July  24, 
1997. 

Copies  of  the  filing  were  served  upon 
Duke  Energy  Trading  &  Market  Services 
L.L.C.  and  the  Kansas  Corporation 
Commission. 

Comment  date:  September  11, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4077-000] 

Take  notice  that  on  August  4.  1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
tmder  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Valero  Power  Services  Company 
(Valero). 

Cinergy  and  Valero  are  requesting  an 
effective  date  of  July  1. 1997. 

Comment  date:  September  11. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Cinei^  Services,  Inc. 

(Docket  No.  ER97-4078-000I 

Take  notice  that  on  August  4. 1997. 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  CMS 
Marketing  Services  and  Trading  (CMS). 

Cinergy  and  CMS  are  requesting  an 
effective  date  of  July  20,  1997. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Ciner^  Services,  Ini:. 

[Docket  No.  ER97-4079-000I 

Take  notice  that  on  August  4, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
American  Electric  Power  Service 
Corporation  (AEP). 

Cinergy  and  A^  are  requesting  an 
effective  date  of  July  15, 1997. 


Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

(Docket  No.  ERg7-4080-000) 

Take  notice  that  on  August  4, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Delhi 
Energy  Services,  Inc.  (Delhi). 

Cinergy  and  Delhi  are  requesting  an 
effective  date  of  July  15.  1997. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-4081-O001 

Take  notice  that  on  August  5, 1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  tiehalf  of  Alabama 
Power  Company.  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff.  Original  Volume 
No.  4)  with  the  following  entity:  The 
Dayton  Power  and  Light  Company.  SCSI 
states  that  the  service  agreement  will 
enable  Southern  Companies  to  engage  in 
short-term  market-based  rate 
transactions  with  this  entity. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  The  Washington  Water  Power  Co. 

(Docket  No.  ER97-4082-000] 

Take  notice  that  on  August  5, 1997, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  proposed  revision  to  the  standard  form 
of  a  Firm  Point-To-Point  Transmission 
Service  Agreement  under  WWP's  Open 
Access  Transmission  Tariff — FERC 
Electric  Tariff,  Volume  No.  8. 

C^miitent  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4083-000I 

Take  notice  that  on  August  4,  1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its    . 
operating  companies.  The  Cinciimati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  July  1, 1997  between 
Cinergy.  CG&E,  PSI  and  NP  Energy,  hic. 
(NPE). 


Federal  Register  /  Vol.  62.  No.  172  /  Friday,  September  5.  1997  /  Notices 46963 


The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  NPE: 

1.  Exhibit  A— Power  Sales  by  NPE 

2.  Exhibit  B — ^Power  Sides  by  Cinergy 
Cinergy  and  NPE  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement 

Copies  of  the  filing  were  served  on  NP 
Energy,  Inc.,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Old  Dominion  Electric  Cooperative 

[Docket  No.  ER97-4085-^K)0) 

Take  notice  that  on  August  5, 1997, 
Old  Dominion  Electric  Cooperative  (Old 
Dominion),  filed  to  make  certain 
changes  to  its  rate  schedule  as  accepted 
for  filing  by  this  Commission.  The 
proposed  changes  are  necessary  to 
reflect  (1)  the  termination  of  an 
agreement  between  Bear  Island  Paper 
Company,  L.P.,  and  Old  E>ominion 
Electric  Cooperative;  (2)  the  acceptance 
of  a  new  agreement  between  the 
aforementioned  parties;  and  (3)  the 
formula  rate  that  will  be  effective  with 
the  approval  of  this  submission.  Old 
Dominion  has  also  requested  a  waiver  of 
the  notice  provisions  and  has  proposed 
an  efiiactive  date  of  January  1, 1997. 

Copies  of  this  filing  have  been 
provided  to  each  of  the  twelve  Old 
Dominion  Member  distribution 
cooperative.  Bear  Island  Paper 
Company,  and  the  Virginia  State 
Corporation  Commission. 

Osmment  date:  September  11. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Western  Resources,  Inc. 

[Docket  No.  ER97-4086-0001 

Take  notice  that  on  August  5, 1997. 
Western  Resources,  Inc.,  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Tenaska  Power  Services  Company. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  July  25, 
1997. 

Copies  of  the  filing  were  served  upon 
Tenaska  Power  Services  Company  and 
the  Kansas  Corporation  Commission. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


17.  MidAmerican  Enogy  Company 

(Docket  No.  ERg7-4087-0O0) 

Take  notice  that  on  August  5, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines.  Iowa  50309,  submitted  for  filing 
three  Non-Firm  Transmission  Service 
Agreements  with  PacifiCorp,  Wisconsin 
Power  and  Light  Company  (WPL)  and 
Kansas  City  Power  and  Light  Company 
(KCPL),  each  entered  into  pursuant  to 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  July  23, 1997  for  the  Agreements 
writh  PacifiCorp  and  WPL,  and  July  25, 
1997  for  the  Agreement  with  KCPL,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement 
MidAmerican  has  served  a  copy  of  the 
filing  on  PacifiCorp,  WPL,  KCPL,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER9 7-4088-000] 

Take  notice  that  on  August  5, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35, 
service  agreements  under  which  NYSEG 
may  provide  capacity  and/or  energy  to 
Coral  Power,  L.L.C.  (Coral),  Dayton 
Power  &  Light  Company  (Dayton),  and 
NP  Energy  Inc.  (NP)  (collectively,  the 
Purchasers)  in  accordance  with 
NYSEG's  FERC  Electric  Tariff.  Original 
Volume  No.  1. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreements  with  Dayton  and  NPlbecome 
effective  as  of  August  6, 1997  and  the 
service  agreement  with  Coral  becomes 
effective  as  of  July  24, 1997. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Coral.  Dayton,  and  NP. 

Comment  date:  September  11. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Maine  Public  Service  Company 

(Docket  No.  ER97-4089-000] 

Take  notice  that  on  August  5, 1997, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Service 
Agreement  with  Northeast  Energy 
Services  Inc. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


20.  Public  Service  Electric  ft  Gas 
Company 

[Docket  No.  ER97-4O90-000] 

Take  notice  that  on  August  5, 1997, 
Public  Service  Electric  &  Gas  Company, 
tendered  for  filing  Transaction 
Summary  of  its  activity  for  the  second 
quarter  of  1997.  under  its  Market  Based 
Rate  Tariff,  Original  Volume  No.  6. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  The  Detroit  Edison  Company 

[Docket  No.  ER97-4001-0001 

Take  notice  that  on  August  5, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filhig  a  Service 
Agreement  for  Non-Firm  Point-to-Polnt 
Transmission  Service  between  Detroit 
Edison  Transmission  Operations  and 
American  Electric  Power  Service  Corp., 
under  the  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison, 
FERC  Electric  Tariff  No.  1 ,  dated  as  of 
July  11, 1997.  Detroit  Edison  requests 
that  the  Service  Agreement  be  made 
effective  as  of  July  11,  1997. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  The  Detroit  Edison  Company 

(Docket  No.  ER97-4O92~O00j 

Take  notice  that  on  August  5, 1997. 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  between  Detroit 
Edison  Transmission  Operations  and 
Northern  Indiana  Public  Service 
Company  under  the  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison. 
FERC  Electric  Tariff  No.  1,  dated  as  of 
Jidy  11. 1997.  £)etroit  Edison  requests 
that  the  Service  Agreement  be  made 
effective  as  of  July  11. 1997. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  The  Detrmt  Edison  Company 

[Docket  No.  ER97-4093-O00) 

Take  notice  that  on  August  5, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  betMreen  Detroit 
Edison  Transmission  Operations  and 
PECO  Energy  Company — Power  Team 
under  the  Joint  Open  Access 
Transmission  Tariff  of  Consimiers 
Energy  Company  and  Detroit  Edison. 
FERC  Electric  Tariff  No.  1 ,  dated  as  of 
July  11. 1997.  Detroit  Edison  requests 
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that  the  Service  Agreement  be  made 
effective  as  of  July  11,  1997. 

Comment  date:  September  11,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  The  Detroit  Edison  Company 

(Dockst  No.  ER97-4094-000I 

Take  notice  that  on  August  5, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Foint 
Transmission  Service  between  Detroit 
Edison  Transmission  Operations  and 
Louisville  Gas  and  Electric  Company 
under  the  )oint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison. 
FERC  Electric  Tariff  No.  1 .  dated  as  of 
July  11.  1997.  Detroit  Edison  requests 
that  the  Service  Agreement  be  made 
efiisctiveasof  Jidy  11,  1997. 

Comment  date:  September  11. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  The  Detroit  Edison  Company 

(Docket  No.  ER97-40g5-000l 

Take  notice  that  on  August  5, 1997. 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreement) 
\mder  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2).  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff),  between 
Detroit  Edison  and  Duke  Power,  a 
division  of  Duke  Energy  Corporation, 
dated  as  of  JiUy  21. 1997.  Detroit  Edison 
requests  that  the  Service  Agreement  be 
made  effective  as  of  July  21. 1997. 

Comment  date:  September  11.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Florida  Keys  Electric  Coop. 
Association,  Inc. 

(Docket  No.  ES97-45-000) 

Take  notice  that  on  August  21. 1997. 
Florida  Keys  Electric  Cooperative 
Association,  Inc.,  tendered  for  filing  a 
request  for  waiver  of  application 
requirements  under  Section  204  of  the 
Federal  Power  Act. 

Comment  date:  September  22, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Hoosio-  Energy  Rural  Electric 
Cof^perative 

(Docket  No.  NJ97-5-0001 

Take  notice  that  on  Augtist  22. 1997, 
Hoosier  Energy  Rural  Electric 
Cooperative  tendered  for  filing  a  request 
for  temporary  waiver. 

Comment  date:  September  11, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stipeet.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  oe  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell. 
Secretory. 

(FR  Doc.  97-23595  Filed  9  4  07;  8:45  am) 
MLUNQ  COOK  snr-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA) 

August  29,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Ma]OT 
Unconstnicted  Project. 

b.  Project  No.:  11480-000. 

c.  Applicant:  Haida  Corporation. 

d.  Name  of  Project:  Reynolds  Creek 
Hydroelectric  Project. 

e.  Location:  On  the  southwest  side  of 
Prince  of  Wales  Island  in  southeast 
Alaska  approximately  10  air  miles  east 
of  Hydaburg,  Alaska. 

f.  Applicant  Contact:  Mr.  John  Bruns, 
Haida  Corporation,  P.O.  Box  89. 
Hydaburg.  AK  99922.  (907)  285-3721. 

Send  Comments  to:  Mr.  Michael  V. 
Stimac.  HDR  Engineering,  Inc.,  500- 
108th  Avenue,  NE,  Suite  1200.  Bellevue. 
WA  98004-5538.  (425)  453-1523. 

g.  FERC  Contact:  Nan  Allen  (202) 
219-2938. 

h.  Haida  mailed  a  copy  of  the  PDEA 
and  Draft  License  Application  to 
interested  parties  on  August  20, 1997. 

i.  As  discussed  in  the  Commission's 
February  12. 1996,  letter  to  all  parties, 
with  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  on  the  PDEA  and 


comments  on  the  draft  license 
application. 

].  Haida  intends  to  seek  benefits  under 
§  210  of  die  Public  Utility  Regulatory 
Policy  Act  of  1978  (PURPA),  and 
believes  that  the  project  meets  the 
definition  under  §  292.202(p)  of  18  CFR 
for  a  new  dam  or  diversion.  As  such,  the 
U.S.  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service,  and 
the  state  agency  exercising  authority 
over  the  fish  and  wildlife  resources  of 
the  state  have  mandatory  conditioning 
authority  under  the  procedures 
provided  for  at  §  30(c)  of  the  Federal 
Power  Act  (Act). 

k.  All  comments  on  the  PEKA  and 
draft  license  application  for  the 
Reynolds  Creek  Project  should  be  sent 
to  the  address  noted  above  in  item  (0 
with  one  copy  filed  with  the 
Commission  at  the  following  address: 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Secretary,  Dockets  -  Room 
lA,  888  First  Street.  N.E.,  Washington, 
DC  20426. 

All  comments  must  hear  the  heading 
"Preliminary  Comments",  "Preliminary 
Recommendations".  "Preliminary 
Terms  and  Conditions",  or  "Preliminary 
Prescriptions".  Any  party  interested  in 
commenting  must  do  so  by  November 
18. 1*97. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 
Lola  D.  CaalMU. 
Secretary. 

(FR  Doc  97-23543  Filed  9  4  07;  8:45  am) 
MUMQ  cooc  tnr-ti-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RM96-»-«03] 

Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct; 
Notice  of  Filing  of  Revised  OASIS 
Standards  and  Protocols  Document 
and  Request  for  Comments 

August  29.  1997. 

On  August  12,  1997.  the  OASIS  How 
Working  Group  (How  Group)  filed  a 
revised  OASIS  Standards  and  Protocols 
Document  (S&P  Docimient).  Before 
taking  any  action  on  the  revised  S&P 
Document  or  on  accompanying  requests 
for  clarification,  we  will  invite  written 
comments  from  interested  persons. 

The  How  Group  states  that  the  revised 
S&P  Document  implements 
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clarifications  and  revisions  to 
Commission  policy  that  were 
announced  by  the  Commission  in  Order 
Nos.  888-A  and  889-A.  The  How  Group 
also  states  that  the  S&P  Document 
includes  additional  improvements  made 
at  the  suggestion  of  transmission  users 
and  providers.  The  How  Group 
proposes  a  four  month  schedule  for 
implementing  changes  to  the  revised 
S&P  Document  after  approval  by  the 
Comission,  with  an  additional  two 
months  provided  before  those  changes 
are  incorporated  into  commercial 
operations. 

Instructions  for  Filing  Written 
Comments 

Written  comments  (an  original  and  14 
paper  copies  and  one  copy  on  a 
computer  diskette  in  Wordperfect  6.1 
format  or  in  ASCII  format)  must  be 
received  by  the  Commission  on  or 
before  September  29, 1997.  Comments 
must  be  filed  with  the  Office  of  the 
Secretary  and  must  contain  a  caption 
that  references  Docket  No.  RM95-9-003. 
All  written  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  or  copying  in 
the  Commission's  Public  Reference 
Room  during  normal  business  hours.  All 
comments  received  on  diskette  will  be 
made  available  to  the  public  on  the 
Commission's  electronic  bulletin  board 
(EBB). 

Address:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426. 

For  Further  Information  Contact: 

Marvin  Rosenberg  (Technical 
Information),  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426,  (202)  20»- 
1283 

William  C.  Booth  (Technical 
Information),  Office  of  Electric  Power 
Regidation.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  (202)  20fr- 
0849 

Gary  D.  Cohen  (Legal  Information). 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washii^on,  DC 
20426,  (202)  208-0321 

Lois  D.  CaalMll. 

Secretary. 

[FR  Doc.  97-23623  FUed  »-4-97;  8:45  am) 

■LUNO  CODE  Sn7-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S484-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202) 564-7153. 
Weekly  Receipt  of  Environmental 

Impact  Statements.  Filed  August  25, 

1997  Through  August  29, 1997. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970334,  Draft  Supplement. 
FHW,  OR,  West  11th  Avenue-Garfield 
Street  (West  Eugene  Parkway) 
Highway  Project,  Florence-Eugene 
Highway  (OR-126)  New  Alignment, 
Comparison  of  the  Originally 
Approved  Design  and  a  New  Modified 
Design,  Funding,  Lane  Coimty,  OR, 
Due:  October  20, 1997,  Contact:  John 
H.  Gemhauser  (503)  399-5749. 

mS  No.  970335.  Final  EIS.  NFS,  CA,  San 
Francisco  Maritime  National 
Historical  Park,  General  Management 
Plan.  Implementation,  San  Francisco 
County,  CA,  Due:  October  06, 1997, 
Contact:  Alan  Schmierer  (415)  427- 
1441. 

EIS  No.  970336,  Final  EIS,  COE,  WA, 
Cedar  River  Section  205  Flood 
Damage  Reduction  Plan, 
Implementation,  Renton,  Kii^ 
County,  WA,  Due:  October  06, 1997, 
Contact:  Merri  Martz  (206)  764-3624. 

EIS  No.  970337,  Final  EIS,  BLM,  WY, 
Gillette  South  Coal  Bed  Methane 
Project,  Approval  of  an  Application 
for  a  Permit  to  Drill  (APD),  Powder 
River  Basin,  Buffalo  Resource  Area, 
Campbell  County,  WY.  Due:  October 
06, 1997,  Contact:  Richard  Zander 
(307)684-1161. 

EIS  No.  970338,  Final  EIS,  NFS,  VA, 
Shenandoah  National  Park,  Facility 
Development  Plan,  Implementation, 
Albemarle,  Augusta,  Greene, 
Madison.  Page,  Rappahannock, 
Rockingham  and  Warren  Counties, 
VA.  Due:  October  06, 1997.  Contact: 
Vaughn  Baker  (703)  999-3400. 

EIS  No.  970339,  Draft  Supplement, 
FHW,  LA,  artin  Luther  King  (MKL) 
Parkway  (formerly  referred  to  as  the 
CBD  Loop  Arteriad)  Highway 
Construction,  MKL  Jr.  Parkway  with 
1-235  to  US  65/69  at  Scott  Avenue, 
New  Information  concerning 
Significant  Changes  to  the  Original 
AUgnment  since  the  FEIS,  Funding 
and  US  Army  COE  Section  404 
Permit.  Des  Moines.  Polk  County,  lA, 
Due:  October  20, 1997,  Contact: 
Robert  L.  Lee  (515)  233-7300. 

EIS  No.  970340,  Draft  EIS,  AFS,  CO, 
Sheep  Flats  Diversity  Unit.  Timber 


Sales  and  Related  Road  Construction, 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Collbran 
Ranger  District,  Mesa  Coimty,  CO, 
Due:  October  20, 1997.  Contact:  Pam 
Bode  (970) 641-0471. 

EIS  No.  970341,  Draft  EIS.  AFS.  CA.  San 
Juan  Fuels  and  Wildlife  Project. 
Implementation,  Tahoe  National 
Forest.  Nevada  Qty  Ranger  District. 
Nevada  County,  CA,  Due:  October  20, 
1997,  Contact:  Howard  Carlson  (916) 
265-4531. 

EIS  No.  970342,  Draft  EIS.  APS.  CO. 
South  Quartzite  Timber  Sale,  Timber 
Harvesting  and  Road  Construction, 
White  River  National  Forest,  Rifle 
Ranger  District,  Grizzly  Creek  Rare  II 
Area,  Garfield  Couinty,  CO,  Due: 
October  20, 1997,  Contact:  David  Van 
Norman  (970)  827-5715. 

EIS  No.  970343,  Final  EIS.  FHW,  NC, 
US  117,  Corridor  Improvement 
Project,  US  13/70  at  Goldsboro,  north 
to  US  301  in  Wilson,  Funding  and 
Section  404  Permit,  Wayne  and 
Wilson  Counties,  NC,  Due:  October 
06. 1997,  Contact:  Nicholas  L.  Graf, 
P.E.  (919)  856-4346. 

EIS  No.  970344,  Final  Supplement, 
AFS.  CO,  Vail  Ski  Area  Category  III 
Development  Plan,  Additional 
Information  Concerning  an  Analysis 
of  the  Significance  of  Adopting  Forest 
Plan  Amendments,  Implementation, 
Special-Use-Permit  and  COE  Section 
404  Permit  Issuance,  White  River 
National  Forest,  Holly  Cross  Ranger 
District,  Rocky  Mountain  Region, 
Eagle  County,  CO,  Due:  October  06, 
1997,  Contact:  Loren  M.  Ktoenke 
(970)  827-5715. 

EIS  No.  970345,  Draft  EIS.  GSA.  WA. 
SeatUe  New  Federal  Courthouse, 
Construction.  King  County,  WA,  Due: 
October  20, 1997,  Contact:  John  Bland 
(206)  931-7165. 

EIS  No.  970346,  Final  EIS.  FHW.  AR, 
US  71  Relocation,  Construction 
extending  firom  US  70  in  DeQueen  to 
1-40  near  Alma.  AR.  Fimding  and 
OOE  Section  404  Permit,  Sevier,  Polk. 
Scott,  Sebastian  and  Crawford 
Counties,  AR,  Due:  October  06,  1997, 
Contact:  Carl  Kraehmer  (501)  324- 
6430. 

EIS  No.  970347,  Final  EIS,  FHW.  CA, 
Benicia-Martinez  Bridge  System 
Project,  Construction/Reconstruction, 
Portions  of  1-680, 1-780  and  1-80 
Corridors,  Funding,  U.S.  CGD  Bridge 
Permit  and  COE  Section  10  and  404 
Permits,  Contra  Costa  and  Solano 
Counties,  CA,  Due:  October  06,  1997, 
Contact:  John  Schultz  (916)  498-5041. 

EIS  No.  970348,  Draft  EIS,  NOA,  GA. 
State  of  Georgia  Coastal  Management 
Program,  Comprehensive  Coastal 
Land  and  Water  Use  Activities. 


46966  Federal  Register  /  Vol.  62,  No.  172  /  Friday.  September  5.  1997  /  Notices 


Approval  and  Implementation,  GA, 
Due:  October  20, 1997,  Contact: 
Joshua  Lott  Ext.  178  (301)  713-3117. 
EIS  No.  970349.  Final  EIS.  UAF,  OH. 
Wright-Patterson  Air  Force  Base 
(WPAFB)  Demolition  of  Multiple 
Historic  Facilities,  Implementation, 
Greene.  Montgomery  and  Clark 
Counties,  OH,  Due:  October  06, 1997, 
Contact:  Thomas  J.  Perdue  (937)  257- 
5535. 

Amended  Notices 

EIS  No.  970286,  Draft  EIS.  USA,  MD, 
PA,  Fort  Ritchie  Disposal  and  Reuse 
for  BRAC  of  638  Acres, 
Implementation,  Frederick  and 
Washington  Counties,  MD  and  Adams 
and  Franklin  Counties.  PA,  Due: 
September  26.  1997,  Contacf;  Clifford 
Kidd  (410)  962-3100.  Published  FR 
08-01-97 — Review  Period  Extended. 

EIS  No.  970305,  Final  EIS,  AFS,  ID, 
White  Pine  Creek  Timber  Sale, 
Implementation,  Clearwater  National 
Forest,  Palouse  Ranger  District, 
Benewah  and  Latah  Coimties,  ID,  Due: 
September  25, 1997,  Contact:  Suzanne 
Lay  (208)  875-1131.  Published  FR  08- 
15-97 — Review  Period  Extended  and 
Title  Change. 

EIS  No.  970311,  Final  EIS,  FTA,  NY. 
Wassaic  Extension  Project.  Expand 
Metro-North.  Funding  and  Right-of- 
Way.  Dutchess  and  Litchfield 
Counties,  NY.  Due:  September  19, 
1997,  Contact:  Anthony  G.  Carr  (212) 
264-8973.  Published  FR  08-15-97— 
Review  Period  extended. 

Dated:  September  2, 1997. 
William  C.  Dickerson. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  97-23625  Filed  9  4  07;  8:45  am) 
BttjJNQCOOE  auo-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6484-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  4, 1997  through 
August  8, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
imder  Section  309  of  the  Qean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  04, 1997  (62  FR  16154). 


Draft  EISs 

ERP  No.  I>-FHW-G40145-00  Rating 
LO,  US  71  Highway  Improvement 
Project,  between  Texarkana,  (US71) 
Arkansas  and  DeQueen.  Funding,  Right- 
of-Way  Approval  and  COE  Section  404 
Permit,  Little  River,  Miller  and  Sevier 
Counties,  AR  and  Bowie  County,  TX. 

Summary:  EPA  had  no  objections  to 
the  conceptual  relocation  .project.  For 
the  most  part,  EPA  finds  the  DEIS  to  be 
comprehensive,  thorough,  and  to 
adequately  address  the  impacts 
associated  with  the  alternative 
considered.  The  preferred  action  must 
be  identified  with  appropriate 
mitigation  in  the  Final  Statement. 

ERP  No.  D-FTA-K40223-CA  Rating 
LO,  Mission  Valley  East  Corridor 
Transit  Improvement  Project,  between 
1-15  in  Mission  Valley  and  the  East 
County  community  of  La  Mesa, 
Fimding,  COE  Section  404  Permit, 
Metropolitan  Transit  Development 
Board  (MTDB)  and  Light  Rail  Transit 
(LRT),  San  Diego  County,  CA. 

Summary:  EPA  lacked  objections  to 
the  FTA's  proposed  Mission  Valley  East 
Transit  Improvement  project. 

Final  QSs 

ERP  No.  F-FHW-E40345-NC.  NC-16. 
Upgrading  and  Relocating  Project, 
Construction,  Lucia  to  North  of  NC-150, 
Funding,  COE  Section  404  Permit  and 
NPDES  Permit.  Gaston.  Lincoln  and 
Catawba  Counties,  NC. 

Summary:  EPA  generally  concurred 
with  the  corridor  selected,  but  continues 
to  question  providing  greater  highway 
capacity  in  a  water  supply  watershed. 

ERP  No.  F-FHW-G40140-TX.  Grand 
Parkway  Segment  (TX-99) 
Improvements  Project,  from  TX-225  to 
I-IO,  Funding,  COE  Section  404  Permit 
emd  Right-of-Way  Grant,  Harris  and 
Qiambers  Coimties,  TX. 

■Summary;  the  Final  EIS  has  . 
adequately  responded  to  EPA's 
comments  ofiiered  on  the  DEIS  and 
therefore  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative  as 
now  described  in  the  Final  EIS. 

Dated:  September  2, 1997. 
Williain  D.  Dickerson. 

Director,  NEPA  Compliance  Division  Office 

of  Federal  Activities. 

[FR  Doc.  97-23626  Filed  0  4  07;  8:45  am] 

BMxwocooe  aaao-ae-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«88»-8] 

Effluent  Guidelines  Task  Force  Open 
Meeting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  comimittee,  will 
hold  a  meeting  to  discuss  the  Agency's 
Effluent  Guidelines  Program.  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  September  10, 1997  from  9 
a.m.  to  5  p.m.,  and  Thursday,  September 
11. 1997  from  8:30  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Madison  Hotel.  15th  &  M  Streets. 
NW.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Randolph.  Office  of  Water 
(4303),  401  M  SU«et.  SW.,  Washington. 
DC  20460;  telephone  (202)  260-5373; 
fax  (202) 260-7185. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  Fedmal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Coimcil  for  Environmental  Policy  and 
Technology  (NACEPT),  Uie  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  Tide  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Fo^ce  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currenUy  imder 
development. 

The  meeting  is  open  to  the  public, 
and  limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Beverly  Randolph  at  the 
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above  address.  Comments  submitted  by 
September  8,  1997  will  be  considered  by 
the  Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  September  3,1997. 
TMor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  97-23737  Filed  0  4  07;  8:45  am] 

BKUNQCOOE  8860-60-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-00500;  FHL-^41-7] 

MNIer  Reporting  Company,  Inc.; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Miller  Reporting 
Company,  Inc.  (MRC)  has  been  awarded 
a  contract  to  perform  work  for  the  EPA 
Office  of  Administrative  Law  Judges  and 
Office  of  Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  MRC  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
40  CFR  2.308(i)(2),  and  will  enable  MRC 
to  fulfill  the-obligations  of  the  contract. 
DATES:  MRC  will  be  ^ven  access  to  this 
information  no  sooner  than  September 
10, 1997. 

FOR  FURTHER  »IFORMATION  CONTACT:  By 
mail:  Be  Wanda  Alexander,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460. 
Office  location,  telephone  ntunber,  and 
e-mail  address:  Rm.  700N.  Crystal  Mall 
#2, 1921  JeSarson  Davis  Highway, 
Arlington.  VA.  (703)  30S-5259,  ennail: 
alexander.bewanda9epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  7W-4428-NASA,  MRC 
will  provide  stenographic  support 
services  to  EPA's  Office  of 
Administrative  Law  Judges  required  to 
cover  the  hearing  in  regards  to  E.L 
diiPont  de  Nemours  &  Co..  Inc.,  Docket 
No.  FIFRA  95-H-02.  This  contract 
involves  no  subcontractora. 


The  Office  of  Administrative  Law 
Judges  and  Office  of  Pesticide  Programs 
have  jointiy  determined  that  the 
contract  herein  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA.  in  that  pesticide  chemicals  will 
be  the  subject  of  certain  evaluations  to 
be  made  under  this  contract  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFRA.  Some 
of  this  information  may  be  entiUed  to 
confidential  treatment.  The  information 
has  been  submitted  to  EPA  under 
sections  3,  4,  6,  and  7  of  FIFRA  and 
under  sections  408  and  409  of  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
MRC  prohibits  use  of  the  information 
for  any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  to  a  third  party  without 
prior  written  approval  from  the  Agency; 
and  requires  that  each  official  and 
employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  MRC  is  required  to  submit  for 
EPA  approval  a  security  plan  imder 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  imtil  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Administrative  Law  Judges.  All 
information  supplied  to  MRC  by  EPA 
for  use  in  connection  with  this  contract 
will  be  returned  to  EPA  when  MRC  has 
completed  its  woiIl 

Dated:  August  22, 1997. 
Ouitel  M  Barolo, 
Direcior,  Office  of  Pesticide  Progtama. 

(FR  Doc.  97-23627  Filed  9-4-97;  8:45  am] 
SHHiQ  OOOC  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6888-1] 

Privacy  Act  of  1974;  Republication  qf 
Bdating  Systems  of  Records 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  republication  of 
existing  systems  of  records. 

SUMMARY:  Under  the  Privacy  Act  of 
1974,  as  amended,  5  U.S.C.  552a.  EPA 
previously  published  notices  for  two 
systems  of  records  maintained  by  EPA's 
Office  of  Inspector  General  (OIG):  the 


EPA-4  system  of  records  called  "OIG 
Criminal  Investigative  Index  and  Files — 
EPA/OIG"  and  the  EPA-5  system  of 
records  called  "OIG  Personnel  Sectirity 
Files—  EPA/OIG."  The  most  recent 
notice  for  these  systems  of  records  was 
published  in  the  Federal  Register  at  58 
FR  29821  (May  24, 1993).  Undw  5 
U.S.C.  552a(e)(4),  EPA  is  revising  the 
EPA— 4  system  notice  to  add  three  new 
routine  uses  and  to  update  information 
about  the  categories  of  individuals 
covered  by  the  system,  the  categories  of 
records  in  the  system,  the  authority  for 
maintenance  of  the  system,  the  way 
records  are  retrieved  from  the  system, 
the  record  source  categories,  the  system 
location,  and  the  system  manager's 
address.  EPA  is  revising  the  EPA-5 
system  notice  to  add  one  new  routine 
use  and  to  update  information  about  the 
categories  of  records  in  the  system,  the 
authority  for  maintenance  of  the  system, 
the  system  location,  and  the  system 
manager's  address. 
DATES:  This  notice  will  be  effective 
without  further  notice  on  October  15, 
1997.  unless  EPA  receives  written 
comments  that  would  result  in  a 
contrary  determination.     ^ 
ADDRESSES:  Interested  persons  may 
submit  written  comments  to  John  C. 
Jones,  Assistant  Inspector  General  for 
Management,  Office  of  Inspector 
General  (2441),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  MFORMATKM  OOffTACT:  )ohn 
C  Jones,  (202)  260-4912. 
SUPPLEMENTARY  INTOWMATION;  For  the 
EPA-4  system  of  records.  EPA  is 
revising  the  notice  to  add  three  sew 
routine  uses:  Routine  use  "u"  allows  the 
disclosiue  of  records  to  officers  and 
employees  of  other  Federal  agencies  for 
the  purpose  of  conducting  quality 
assessments  of  the  investigative 
operations  of  the  OIG;  routine  use  "v" 
allows  the  disclosure  of  records  to  the 
public  when  the  matter  has  become 
public  knowledge,  or  when  the 
Inspector  General  determines  that  such 
disclosure  is  necessary  to  preserve 
confidence  in  the  int^rity  of  the  OIG 
investigative  process  or  is  necessary  to 
demonstrate  the  accountability  of  HPA 
officera,  employees,  or  individuals 
covered  by  this  system,  unless  it  is 
determined  that  disclosure  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy;  and  routine  use  "w"  allows  the 
disclosure  of  records  to  the  news  media 
and  public  when  there  exists  a 
legitimate  public  interest  (e.g.,  to 
provide  information  on  events  in  the 
criminal  process,  such  as  indictments). 


46968 


Federal  Register  /  Vol.  62,  No.  172  /  Friday.  September  5.  1997  /  Notices 


or  when  necessary  for  protection  from 
imminent  threat  to  life  or  property. 

In  addition,  EPA  is  revising  the  notice 
to  show  that  the  categories  of 
individuals  covered  by  the  system,  the 
categories  of  records  in  the  system,  and 
the  record  source  categories  include 
complainants  and  important  witnesses 
interviewed  during  OIG  investigations, 
as  well  as  the  subjects  of  OIG 
investigations.  Similarly,  EPA  is 
revising  the  notice  to  show  that  records 
are  retrieved  by  the  names  of 
complainants  and  important  witnesses 
interviewed  during  OIG  investigations, 
as  well  as  by  the  names  of  subjects  of 
OIG  investigations.  EPA  is  revising  the 
authority  for  maintenance  of  the  system 
to  add  a  reference  to  the  Federal 
Records  Act  of  1950,  as  amended,  44 
U.S.C.  3101.  Finally,  EPA  is  revising  the 
notice  to  show  the  correct  mail  code  of 
the  system  location  and  system 
manager's  address  and  to  make  other 
minor  revisions. 

For  the  EPA-5  system  of  records,  EPA 
is  revising  the  notice  to  add  one  new 
routine  use:  routine  use  "s"  allows  the 
disclosure  of  records  to  ofBcers  and 
employees  of  other  Federal  agencies  for 
the  purpose  of  conducting  quality 
assessments  of  the  OIG's  personnel 
security  and  suitability  operations.  In 
addition,  EPA  is  revising  the  notice  to 
describe  more  fully  the  categories  of 
records  contained  in  the  computerized 
reference  i>ortion  of  the  system.  EPA  is 
also  revising  the  authority  for 
maintenance  of  the  system  to  delete  a 
reference  to  Executive  Order  12356, 
concerning  classified  national  security 
information,  which  was  revoked 
effective  October  15,  1995;  to  add  a 
reference  to  Executive  Order  12958  and 
Executive  Order  12968,  concerning 
classified  national  security  information, 
which  were  promulgated  on  April  17, 
1995  and  August  2, 1995,  respectively; 
and  to  add  a  reference  to  the  Federal 
Records  Act  of  1950,  as  amended,  44 
U.S.C.  3101.  Finally,  EPA  is  revising  the 
notice  to  show  the  correct  mail  code  of 
the  system  location  and  system 
manager's  address  and  to  make  other 
minor  revisions. 

All  these  changes  are  necessary  to 
enable  the  OIG  to  carry  out  its  statutory 
mission  of  preventing,  detecting,  and 
reporting  instances  of  fraud,  waste, 
abuse,  and  mismanagement  in  Agency 
programs  and  operations. 


Dated:  August  28, 1997. 
Ahrin  M.  Pesachowitz, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management 
and  Chief  Information  Officer. 

EPA-4 

SYSTEM  NAME: 

OIG  Criminal  Investigative  Index  and 
Files— EPA/OIG. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
General  (2431),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 

CATEGORIES  OF  MOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  entities  who  are  or 
have  been  the  subjects  of  OIG 
investigations  (including  present  and 
former  EPA  employees;  present  and 
former  EPA  assistance  recipients, 
consultants,  contractors,  and 
subcontractors,  and  their  employees; 
and  other  individuals  and  entities  doing 
business  with  EPA);  individuals  and 
entities  who  are  or  have  been 
complainants  in  OIG  investigations;  and 
individuals  and  entities  who  are  or  have 
been  important  witnesses  interviewed 
during  OIG  investigations. 

CATEOOMES  OF  RECORDS  M  THE  SY8TBI: 

a.  Criminal  Investigative  Index. 
Selected  information  from  each 
investigative  file,  including  the  names 
of  the  subjects  of  OIG  investigations, 
and  the  cities.  States,  and  EPA  regions 
in  which  the  subjects  were  located;  the 
names  of  complainants  in  OIG 
investigations;  and  the  names  of 
important  witnesses  interviewed  during 
OIG  investigations. 

b.  Hard  Copy  Files.  All  information 
relating  to  investigations,  including  the 
information  conttdned  in  the  criminal 
investigative  index;  information 
provided  by  Federal.  State,  local,  and 
foreign  investigatory  or  law  enforcement 
agencies,  and  other  government 
agencies;  information  provided  by  the 
complainants  in  OIG  investigations; 
information  provided  by  the  subjects  of 
OIG  investigations;  information 
provided  by  individuals  with  whom  the 
subjects  are  or  were  associated  (e.g., 
colleagues,  business  associates, 
acquaintances,  or  relatives);  information 
provided  by  mtnesses  and  confidential 
sources;  information  from  public  source 
materials;  correspondence;  investigative 
notes  and  summaries;  the  investigative 
report;  and  information  relating  to 


criminal  prosecutions,  civil 
proceedings,  and  administrative  actions 
taken  with  respect  to  the  subjects.  While 
the  case  is  open,  the  file  also  contains 
investigative  notes  and  summaries  of 
telephone  calls,  which  are  destroyed 
when  the  case  is  closed. 

AUTHORTTY  FOR  MA«fTBIANCE  OF  THE  SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  app.;  5  U.S.C.  301; 
and  the  Federal  Reconis  Act  of  1950,  as 
amended,  44  U.S.C.  3101. 

I>URP08E(S): 

The  records  contained  in  the  systems 
are  used  by  the  OIG  in  furtherance  of 
the  responsibilities  of  the  Inspector 
General  imder  the  Inspector  General  Act 
of  1978,  as  amended,  to  conduct  and 
supervise  investigations  relating  to 
programs  and  operations  of  the  EPA;  to 
promote  economy,  efficiency,  and 
effectiveness  in  the  administration  of 
such  programs  and  operations;  and  to 
prevent  and  detect  fraud  and  abuse  in 
such  programs  and  operations.  The 
records  are  used  in  investigating 
individuals  and  entities  suspected  of 
having  committed  illegal  or  tmethical 
acts.  The  records  are  used  in  criminal 
prosecutions,  civil  proceedings,  and 
administrative  actions,  including 
procurement  and  nonprociuement 
debarment  and  suspension  proceedings, 
taken  as  a  result  of  the  findings  of  the 
investigation.  The  records  are  also  used 
in  conducting  investigations  of 
employees,  consultants,  contractors, 
subcontractors,  and  applicants  in 
connection  with  personnel  security 
determinations. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCLUOINQ  CATEGORICS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  from  the  system  of  records 
may  be  disclosed,  as  a  routine  use: 

a.  To  any  source,  private  or  public,  to 
the  extent  necessary  to  secure  from  such 
source  information  relevant  to  a 
legitimate  EPA  investigation,  audit,  or 
other  inouiiy. 

b.  To  tne  appropriate  Federal,  State, 
local,  foreign,  or  international  agency,  if 
the  record  indicates,  either  by  itself  or 
in  combination  with  other  information, 
a  violation  or  potential  violation  of  \aw, 
whether  criminal,  civil,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regtilation,  or  order  issued 
pursuant  thereto,  when  that  agency  is 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation, 
or  of  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

c.  To  a  Federal  agency  responsible  for 
considering  debarment  or  suspension 


Federal  Register  /  Vol.  62,  No.  #2  /  Friday.  September  5,  1997  /  l^otices  46969 

published  on  September  20,  1989.  or 
any  superseding  guidance. 

r.  To  a  public  or  professional 
licensing  organization  if  the  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed. 

s.  To  an  entity  or  person,  public  or 
private,  when  disclosure  of  the  record  is 
needed  to  enable  the  recipient  of  the 
record  to  take  action  to  recover  money 
or  property  of  the  EPA,  when  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  when  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
disciplinary  action  to  maintain  the 
integrity  of  EPA  programs  or  operations. 

t.  To  the  Office  of  Government  Ethics 
(OGE)  to  comply  with  agency  reporting 
requirements  established  by  OGE  in  5 
CFR  part  2638,  subpart  F. 

u.  To  officers  ana  employees  of  other 
Federal  agencies  for  the  purpose  of 
conducting  qtiality  assessments  of  the 
investigative  operations  of  the  OIG. 

V.  To  the  puolic  when  the  matter 
under  investigation  has  become  public 
knowledge,  or  when  the  Inspector 
General  determines  that  such  disclosure 
is  necessary  to  preserve  confidence  in 
the  integrity  of  the  OIG  investigative 
process  or  is  necessary  to  demonstrate 
the  accountability  of  EPA  officers, 
employees,  or  individuals  covered  by 
this  system,  unless  it  is  determined  that 
disclosure  of  the  specific  information  in 
the  context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

w.  To  me  news  media  and  public 
when  there  exists  a  legitimate  public 
interest  (e.g.,  to  provide  information  on 
events  in  the  criminal  process,  such  as 
indictments),  or  when  necessary  for 
protection  firom  imminent  threat  to  lifo 
or  property. 


action  if  the  record  would  be  relevant  to 
such  action. 

d.  To  a  Federal.  State,  local,  foreign, 
or  international  agency,  or  other  public 
authority  or  professional  organization, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  in  order  to  obtain  information 
relevant  to  an  EPA  investigation,  audit, 
or  other  inquiry,  or  relevant  to  an  EPA 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of  criminal,  civil, 
or  administrative  action. 

e.  Tfi  a  Federal,  State,  local,  foreign, 
or  international  agency,  in  response  to 
its  request,  in  connection  with  the         , 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  tiie 
matter. 

f .  In  a  proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  prtx:eeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  the  proceeding  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (1)  EPA  or  any  of  its 
components,  (2)  an  EPA  employee  in  his 
or  her  official  capacity,  (3)  an  EPA 
employee  in  his  or  her  individual 
capacity  when  the  E>epartment  of  Justice 
is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  when  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 
Such  disclosures  include,  but  are  not 
limited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settiement  negotiations,  and  responding 
to  subpoenas  and  requests  for  discovery. 

g.  To  a  Member  of  Congress  who 
submits  an  inquiry  on  behalf  of  an 
individual,  when  the  individual  to 
whom  the  record  pertains  has 
authorized  the  Member  of  Congress  in 
writing  to  have  access  to  the  record.  In 

■  such  cases,  the  Member  of  Congress  has 
no  more  right  to  the  record  than  does 
the  individual  who  requested  it. 

h.  To  the  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice  on 
Freedom  of  Information  Act  matters. 

i.  To  the  Office  of  Management  and 
Budget  for  the  purpose  of  obtaining  its 
advice  regSrding  Q'A  obligations  under 


the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  or  in  connection  with  the 
review  of  legislation. 

j.  In  response  to  a  subpoena  issued  by 
a  Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agencies.  ^ 

k.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  witii  the  piupose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of    . 
the  following  is  a  party  or  has  an 
interest:  (1)  EPA  or  any  of  its 
components,  (2)  an  EPA  employee  in  his 
or  her  official  capacity,  (3)  an  QPA 
employee  in  his  or  her  individual 
capacity  when  the  Department  of  Justice 
is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  when  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 

1.  To  the  Department  of  the  Treasury 
and  the  Department  of  Justice  when 
EPA  is  seeking  an  ex  parte  court  order 
to  obtain  taxpayer  information  frx>m  the 
Internal  Revenue  Service. 

m.  To  debt  collection  contractors  for 
the  ptupose  of  collecting  delinquent 
debts  as  authorized  by  law. 

n.  To  a  "consumer  reporting  agency." 
as  that  term  is  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  for  the  purpose  of 
obtaining  information  in  the  course  of 
an  investigation. 

o.  To  BPA  contractors,  assistance 
recipients,  or  volunteers  wh6  have  been 
engaged  to  assist  EPA  in  the 
performance  of  a  contract,  grant, 
cooperative  agreement,  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C  552a. 

p.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

q.  To  a  Federal,  State,  local,  foreign, 
or  international  agency,  or  other  public 
authority,  for  use  in  a  computer 
matohing  program,  as  that  term  is 
defined  in  5  U.S.C.  552a(a)(8).  Each 
disclosure  shall  be  made  in  accordance 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C.  552a,  the 
Office  of  Management  and  Budget 
(OMB)  Computer  Matohing  Guidelines 
published  on  June  19, 1989  (54  FR 
25818).  and  OMB  Bulletin  No.  89-22 


POUOES  AND  PRACTICES  FOR  STOfWQ, 
RETRIEVMQ,  ACCES8MQ,  RETAMNQ,  AND 
DiSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  criminal  investigative  index  is 
stored  on  computer  hanl  disks  and 
tapes.  The  hard  copy  files  are  stored  in 
file  folders.  All  records  are  stored  under 
secure  conditions,  which  are  described 
in  the  Safeguards  section. 

RETRtEVAMJTY: 

Records  in  the  criminal  investigative 
index  are  retrieved  by  the  names  of  the 
subjects,  complainants,  and  important 
witnesses  interviewed  during  OIG 
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investigations,  and  by  case  file  numbers. 
Records  in  the  bard  copy  files  are 
retrieved  by  case  file  numbers. 

SAFEQUARDS: 

Direct  access  to  the  criminal 
investigative  index  and  hard  copy  files 
is  limited  to  authorized  employees  of 
the  OIG  Office  of  Investigations. 
Additional  access  within  EPA  is  limited 
to  authorized  employees  on  a  need-to- 
know  basis.  All  records,  when  not  in  the 
possession  of  an  authorized  employee, 
are  stored  in  locked  file  cabinets  or  safes 
in  a  locked,  alarmed  central  file  room 
with  restricted  access. 

HtttWIION  AWO  disposal: 

Records  are  retained  and  disposed  of 
in  accordance  with  EPA  Records 
Control  Schedules,  Inspector  General 
Records,  approved  by  the  National 
Archives  and  Records  Administration. 
Investigative  case  files  containing 
information  or  allegations  which  are  of 
an  investigative  nature  but  do  not  relate 
to  a  specific  investigation  are  retained 
for  5  years  and  then  destroyed.  Except 
for  significant  cases,  all  other 
investigative  case  files  are  generally 
retained  for  10  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations.  Office  of  Inspector 
General  (2431).  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

NOnRCA-nON  PROCSMJRES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA 
has  published  rules  that  establish 
procedures  for  notifying  an  individual 
at  his/her  request  if  the  system  contains 
a  record  pertaining  to  him/her  because, 
under  certain  circumstances,  it  might  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system.  Requests  for 
notification  should  be  made  in  writing 
to  the  System  Manager  in  accordance 
with  EPA's  regulations  at  40  CFR  part 
16. 

RECORD  ACCESS  PROCEDURES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA 
has  published  rules  that  establish 
procedures  for  notifying  an  individual 
at  his/her  request  how  he/she  can  gain 
access  to  a  record  in  this  system 
pertaining  to  him/her  because,  under 
certain  circumstances,  it  might  he 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system.  Requests  for 


access  should  be  made  in  writing  to  the 
System  Manager  in  accordance  with 
EPA's  regulations  at  40  CFR  part  16. 

CONTESTWQ  RECORD  PROCEDURES: 

See  Record  Access  Procedures  section 
of  this  notice. 

RECORD  SOURCE  CATEGORIES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA  is 
publishing  the  following  generic  list  of 
categories  of  sources  of  records  in  this 
system:  the  subjects  of  investigations; 
individuals  with  whom  the  subjects  of 
investigations  are  or  were  associated 
(e.g.,  colleagues,  business  associates, 
acquaintances,  or  relatives);  Federal, 
State,  local,  and  foreign  investigatory  or 
law  enforcement  agencies;  other 
government  agencies;  confidential 
sources;  complainants;  witnesses; 
concerned  citizens;  and  public  source 
materials. 

SYsrans  exempt  from  certain  provisions  of 

THE  ACT: 

Under  5  U.S.C.  552a(j)(2).  this  system 
is  exempt  bom  the  following  provisions 
of  the  privacy  Act  of  1974,  as  amended: 
5  U.S.C  552a  (c)  (3)  and  (4);  (d);  (e)  (1), 
(2),  (3),  (4)  (G),  (H),  and  (I),  (5),  and  (8); 
(f);  and  (g).  Under  5  U.S.C.  552a(k)(2), 
this  system  is  exempt  from  the 
following  provisions  of  the  Privacy  Act 
of  1974,  as  amended,  subject  to  the 
limitations  set  forth  in  that  subsection: 
5  U.S.C.  552a  (c)(3);  (d);  (e)  (1),  (4)  (G). 
(H),  and  (1);  and  (f).  Under  5  U.S.C. 
552a(kK5),  this  system  is  exempt  frt>m 
the  following  provisions  of  the  Privacy 
Act  of  1974,  as  amended,  subject  to  the 
limitations  set  forth  in  that  subsection: 
5  U.S.C.  552a  (c)(3);  (d);  (e)  (1),  (4)  (H) 
and  (I):  and  (f)  (2)  through  (5).  These 
exemptions  were  published  as 
regulations  in  the  Federal  Register  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)  (1),  (2).  and  (3),  (c),  and 
(e).  For  additional  information,  contact 
the  System  Manager. 

EPA-5 

SYSTEM  NAME: 

OIG  Personnel  Security  Files— EPA/ 
OIG. 

SECunrrr  cukssmcATNM: 

Most  of  the  records  in  this  system  are 
unclassified.  However,  some  records  in 
the  system  have  been  classified  by  other 
Federal  agencies  under  Executive  Order 
12356,  Executive  Order  12958, 
Executive  Order  12968,  or  the  Atomic 
Energy  Act  of  1954,  42  U.S.C.  2011. 

SYSTBI  location: 

Assistant  Inspector  General  for 
Management,  Office  of  Inspector 


General  (2441),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  or  have  been  the 
subjects  of  personnel  security  and 
suitability  investigations  (e.g.,  national 
agency  checks  and  inquiries, 
backgroimd  investigations,  and  periodic 
reinvestigations)  conducted  by  or  for  the 
OIG  or  the  Office  of  Personnel 
Management  (OPM),  including  present 
and  former  EPA  employees,  consultants, 
contractors,  and  subcontractors  in 
national  security  and/or  public  trust 
positions;  and  applicants  for  national 
security  and/or  public  trust  positions  at 
EPA. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

«.  Computerized  Reference:  Certun 
information  &t>m  selected  personnel 
security  and  suitability  files,  including 
the  subject's  social  seciuity  number, 
name,  title,  EPA  office,  EPA 
organization  mail  code.  General 
Schedule  occupation  series  and  grade, 
geographic  location,  type  of  employee 
(e.g.,  EPA  employee,  EPA  OIG 
employee,  or  contractor  employee), 
location  of  Official  Personnel  File  (OPF) 
folder,  date  of  birth,  place  of  birth,  type 
of  investigation  conducted,  date 
investigation  completed,  date  completed 
investigation  received  by  EPA  OIG,  date 
completed  investigation  adjudicated  by 
EPA  OIG,  case  number  assigned  by  EPA 
OIG  Personnel  Security  Staff,  type  of 
security  clearance,  date  of  security 
clearance,  and  sensitivity  of  the  position 
occupied. 

b.  Hard  Copy  Files:  All  information 
relating  to  personnel  security  and 
suitability  investigations,  including  the 
information  contained  in  the 
computerized  reference;  information 
provided  by  the  subjects  on  resumes 
and  on  forms  SF-171,  SF-85,  SF-85P, 
SF-85P-S,  SF-86,  SF-87,  OF-306,  OF- 
612,  OPM-329-A,  EPA-1480-19,  EPA- 
1480-40,  AEC-136,  DOE  F  5631.18,  and 
DOE  F  5631.34:  information  in 
interviews  and  correspondence; 
information  provided  by  individuals 
with  whom  the  subjects  are  or  were 
associated  (e.g.,  colleagues,  business 
associates,  acquaintances,  or  relatives); 
information  provided  by  Federal,  State, 
local,  and  foreign  investigatory  or  law 
enforcement  agencies,  and  other 
government  agencies;  information 
provided  by  confidential  sources; 
information  provided  by  former 
employers,  references  named  by  the 
subjects,  credit  agencies,  and 
educational  institutions;  pre- 
appointment  investigative  reports; 
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summaries  of  telephone  calls; 
correspondence;  public  source 
materials;  and  information  relating  to 
criminal  prosecutions,  civil 
proceedings,  and  administrative  actions 
taken  with  respect  to  the  subjects. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450,  as  amended; 
Executive  Order  12958;  Executive  Order 
12968;  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2011;  Inspector 
General  Act  of  1978,  as  amended,  5 
U.SuC.  app.;  5  U.S.C.  301;  and  the 
Federal  Records  Act  of  1950,  as 
amended,  44  U.S.C.  3101. 

PURP06E(S): 

The  records  contained  in  the  system   . 
are  used  by  the  OIG  to  develop 
information  on  EPA  employees, 
consultants,  contractors,  subcontractors, 
and  applicants  that  will  help  EPA 
determine  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment.  Federal  contracts,  or 
access  to  classified  information.  When 
records  in  this  system  reveal  a  violation 
or  potential  violation  of  law,  such 
records  are  used  by  the  OIG  to  meet  the 
responsibilities  of  the  Inspector  General 
under  the  Inspector  General  Act  of  1978, 
as  amended,  to  conduct  and  supervise 
investigations  relating  to  programs  and 
operations  of  the  EPA;  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of  such  programs 
and  operations;  and  to  prevent  and 
detect  &Bud  and  abuse  in  such  programs 
and  operations.  The  records  may  be 
used  to  investigate  individuals  and 
entities  suspected  of  having  committed 
illegal  or  unethical  acts.  The  records 
may  be  used  in  criminal  prosecutions, 
civil  proceedings,  and  adiministrative 
actions  taken  as  a  result  of  the  findings 
of  the  investigation. 

ROUTINE  USES  OF  RECORDS  MAWTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

A  record  fit}m  the  system  of  records 
may  be  disclosed,  as  a  routine  use: 

a.  To  any  source,  private  or  public,  to 
the  extent  necessary  to  secure  frtim  such 
source  information  relevant  to  a 
legitimate  EPA  investigation,  audit,  or 
other  inquiry. 

b.  To  the  appropriate  Federal,  State, 
local,  foreign,  or  international  agency,  if 
a  record  indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of  law, 
whether  criminal,  civil,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  issued 
pursuant  thereto,  when  that  agency  is 
charged  with  the  responsibility  of 


investigating  or  prosecutmg  a  violation, 
or  of  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

c.  To  a  Federal.  State,  local,  foreign, 
or  international  agency,  or  other  public 
authority  or  professional  organization, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  records  c»  other 
pertinent  records,  such  as  current 
licenses,  in  order  to  obtain  information 
relevant  to  an  EPA  investigation,  audit, 
or  other  inquiry,  or  relevant  to  an  EPA 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of  criminal,  civil, 
or  administrative  action. 

d.  To  a  Federal,  State,  local,  foreign, 
or  international  agency,  in  response  to 
its  request,  in  connection  with  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  ofan  individual,  the  . 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

e.  In  a  proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  the  proceeding  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (1)  EPA  or  any  of  its 
components,  (2)  an  EPA  employee  in  his 
or  her  official  capacity.  (3)  an  EPA 
employee  in  his  or  her  individual 
capacity  when  the  E)epartment  of  Jtistice 
is  representing  or  considering 
representation  of  the  en^ployee,  or  (4) 
the  United  States  when  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 
Such  disclosures  include,  but  are  not 
limited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  requests  for  discovery. 

f.  To  a  Member  of  Congress  who 
submits  an  inquiry  on  behalf  of  an 
individual,  when  the  individual  to 
whom  the  record  pertains  has 
authorized  the  Member  of  Congress  in 
writing  to  have  access  to  the  record.  In 
such  cases,  the  Member  of  Congress  has 
no  more  right  to  the  record  than  does 
the  individual  who  requested  it. 

g.  To  the  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice  on 
Freedom  of  Information  Act  matters. 


h.  To  the  Office  of  Management  and 
Budget  for  the  purpose  of  obtaining  its 
advice  regarding  EPA  obligations  under 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  or  in  connection  with  the 
review  of  legislation. 

i.  In  response  to  a  subpoena  issued  by 
a  Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agencies. 

j.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosiue  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
antici(>ated  litigbtion  in  which  one  of 
the  following  is  a  party  or  has  an 
interest:  (1)  EPA  or  any  of  its 
components.  (2)  an  EPA  employee  in  his 
or  her  official  capacity,  (3)  an  EPA 
employee  in  his  or  her  individual 
capacity  when  the  Department  of  Justice 
is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  when  EPA  determines^ 
that  the  litigation  is  likely  to  affect  EPA. 

k.  To  the  Department  of  the  Treasury 
and  the  Department  of  Justice  when 
EPA  is  seeking  an  ex  parte  court  order 
to  obtain  taxpayer  information  fixim  the 
Internal  Revenue  Service. 

1.  To  debt  collection  contractors  for 
the  purpose  of  collecting  delinquent 
debts  as  authorized  by  law. 

m.  To  a  "consumer  reporting  agency," 
as  that  term  is  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  for  the  purpose  of 
obtaining  information  in  the  course  of 
an  investigation. 

n.  To  EPA  contractors,  assistance 
recipients,  or  volunteers  who  have  been 
engaged  to  assist  EPA  in  the 
performance  of  a  contract,  grant, 
COop>erative  agreement,  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C.  552a. 

o.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

p.  To  a  Federal  agency  responsible  for 
considering  debarment  or  suspension 
action  if  the  record  would  be  reli^vant  to 
such  action. 

q.  To  a  public  or  professional 
licensing  organization  if  the  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
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moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed. 

r.  To  an  entity  or  person,  public  or 
private,  when  disclosure  of  the  record  is 
needed  to  enable  the  recipient  of  the 
record  to  take  action  to  recover  money 
or  property  of  the  EPA,  when  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  when  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
disciplinary  action  to  maintain  the 
integrity  of  EPA  program^  or  operations. 

8.  To  officers  and  employees  of  other 
Federal  agencies  for  the  purpose  of 
quality  assessments  of  the  OIG's 
personnel  seciirity  and  suitability 
operations. 

POUOES  AND  nUCnCCS  FOR  STOnNQ, 
NET1VEVMG,  ACCCSSINQ.  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTHt: 

SrORAQC: 

The  computerized  reference  is  stored 
on  computer  hard  disks  and  computer 
printout  sheets.  The  hard  copy  files  are 
stored  in  file  folders.  All  records  are 
stored  under  secure  conditions,  which 
are  described  in  the  Safeguards  section. 

RETMEVABIUTY: 

Records  in  the  computerized 
reference  are  retrieved  by  the  social 
security  nimiber  of  the  subject  of  a 
personnel  security  and  suitability 
investigation.  Records  in  the  hard  copy 
files  are  retrieved  by  the  name  of  the 
subiect  of  a  personnel  security  and 
suitability  investigation.  * 

SAFEGUARDS: 

Direct  access  is  limited  to  authorized 
employees  of  the  OIG,  Office  of 
Management,  Personnel  Security  Staff. 
Additional  access  within  EPA  is  limited 
to  authorized  employees  on  a  need-to- 
know  basis.  All  records,  when  not  in  the 
possession  of  an  authorized  employee, 
are  stored  in  locked  file  cabinets  or  safes 
in  a  locked,  alarmed  central  file  room 
%vith  restricted  access.  Classified  records 
are  safeguarded  in  accordance  with 
Executive  Order  12958  and  Executive 
Order  12968. 

RETENTION  AND  OlSPOSAt: 

Records  are  retained  and  disposed  of 
in  accordance  with  EPA  Records 
Control  Schedules,  Inspector  General 
Records,  approved  by  the  National 
Archives  and  Records  Administration. 
Personnel  seciuity  and  suitability  files 
are  generally  retained  for  5  years  after 
the  separation  or  transfer  of  the 
employee  and  then  destroyed. 


SYSTEM  MANAGenfS)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Management,  Office  of  Inspector 
General  (2441),  Enviroiunental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

NOTIFICATION  PROCEDURES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement  to  the  extent  that 
the  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes.  EPA  also  claims  that  the 
system  is  exempt  from  this  requirement 
to  the  extent  that  the  system  contains 
classified  information  that  has  been 
properly  classified  under  applicable 
statutes  or  executive  orders.  However, 
EPA  has  published  rules  that  establish 
procedures  for  notifying  an  individual 
at  his/her  request  if  the  system  contains 
a  record  pertaining  to  him/her  because, 
under  certain  circumstances,  it  might  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system.  Requests  for 
notification  should  be  made  in  writing 
to  the  System  Manager  in  accordance 
with  EPA's  regulations  at  40  CFR  part 
16. 

RECORD  ACCESS  PROCEDURES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA 
has  published  rules  that  establish 
procedures  for  notifying  an  individual 
at  his/her  request  how  he/she  can  gain 
access  to  a  record  in  this  system 
pertaining  to  him/her  because,  under 
certain  circumstances,  it  might  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system.  Requests  for 
access  should  be  made  in  writing  to  the 
System  Manager  in  accordance  with 
EPA's  regulations  at  40  CFR  part  16. 

CONTESTMO  RECORD  PROCEDURES: 

See  Record  Access  Procedures  section 
of  this  notice. 

RECORD  SOURCE  CATEGORIES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA  is 
publishhig  the  following  generic  list  of 
categories  of  sources  of  records  in  this 
system:  The  subjects  of  personnel 
security  and  suitability  investigations; 
individuals  with  whom  the  subjects  are 
or  were  associated  (e.g.,  colleagues, 
business  associates,  acquaintances,  or 
relatives);  Federal,  State,  local,  and 
foreign  investigatory  or  law  enforcement 
agencies;  other  government  agencies; 
confidential  sources;  former  employers; 
references  named  by  the  subjects:  ciedit 


agencies;  educational  institutions;  and 
public  source  materials. 

SYSTEMS  EXBIPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

Under  5  U.S.C.  552a(k)(l),  this  system 
is  exempt  fit>m  the  following  provisions 
of  the  Privacy  Act  of  1974,  as  amended: 
5  U.S.C.  552a  (c)(3);  (d);  (e)  (1).  (4)  (G). 
(H),  and  (I);  and  (f).  Under  5  U.S.C. 
552a(kK2),  this  system  is  exempt  from 
the  following  provisions  of  the  Privacy 
Act  of  1974,  as  amended,  subject  to  the 
limitations  set  forth  in  that  subsectimr 
5  U.S.C.  552a  (c)(3):  (d);  (e)  (1),  (4)  (G), 
(H),  and  (I):  and  (f).  Under  5  U.S.C 
552a(k)(5).  this  system  is  exempt  from 
the  following  provisions  of  the  Privacy 
Act  of  1974,  as  amended,  subject  to  the 
limitations  set  forth  in  that  subsection: 
5  U.S.C.  552a  (c)(3);  (d);  (e)  (1).  (4)  (H) 
and  (I);  and  (f)  (2)  throi^  (5).  These 
exemptions  were  published  as 
regulations  in  the  Federal  Register  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)  (1).  (2),  and  (3),  (c),  and 
(e).  For  additional  information,  contact 
the  System  Manager. 

[FR  Doc.  97-23632  Filed  »-4-«7;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-aM7-«) 

Privacy  Act  of  1974:  Systama  of 
nacofda 

agency:  Environmental  Protection 

Agency. 

ACTION:  Amendment  to  notice  of  Privacy 

Act  system  of  records. 


:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend 
routine  uses  in  an  existing  Privacy  Act 
system  of  records,  the  "EPA  Travel, 
Other  Accounts  Payable  and  Accounts 
Receivable  Files.  EPA/FMD,  EPA-29" 
which  was  last  published  on  January  10. 
1992  at  57  FR  1182. 
EFFECTIVE  DATES:  The  proposed 
amendments  will  be  effective  without 
further  notice  October  15, 1997,  unless 
comments  received  require  a  contrary 
determination. 

AOORESSES:  Send  written  comments  to: 
Al  Demarcki,  Systems  Accountant, 
Financial  Management  Division, 
Financial  Policies,  Procedures  and 
Compliance  Branch,  Environmental 
Protection  Agency,  401  "M"  Street  SW 
(2733F),  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Demarcki,  Systems  Accountant, 
Financial  Management  Division, 
Financial  Policies,  Procedures  and 


Federal  Register  /  Vol.  62.  No.  172  /  Friday.  September  5.  1997  /  Notices 


46973 


Compliance  Branch,  Environmental 
Protection  Agency.  401  "M"  Street  SW 
(2733F),  Washington,  DC  20460.  Tel. 
(202) 260-2633. 

8UPPI.BNBrrARY  INFORMATION:  The 
proposed  amendment  alters  the  routine 
use  provision  of  the  notice  for  EPA's 
Travel,  Other  Accounts  Payable  and 
Accounts  Receivable  Files  as  follows: 
(1)  The  letter  designations  in  routine 
uses  12a  through  12g  have  been 
eliminated  and  replaced  by  number 
designations.  The  proposed  routine  uses 
for  this  system  of  records  are  numbered 

I  through  19.  (2)  The  proposed 
amendment  adds  a  new  routine  use 
number  13  to  the  system  of  records 
which  authorizes  disclosure  to  the 
Internal  Revenue  Service  for  the 
purpose  of  recouping  delinquent  debts 
owed  the  United  States  through  offset  of 
Federal  Tax  returns  under  the  Federal 
Tax  Refund  Offset  Program  authorized 
by  31  U.S.C.  3720A  and  for  the  purpose 
to  perform  Offsets  and  Cross-Servicing 
of  delinquent  debtors.  (3)  Routine  use 

II  (which  authorizes  disclosures  to 
Federal  State  and  local  agencies  for 
computer  matching  purposes)  and  1 2d 
(which  authorizes  disclosures  to  other 
Federal  Agencies  for  debt  collection 
purposes)  have  been  deleted  in  their 
current  form  and  replaced  with 
proposed  routine  uses  11  and  12.  These 
proposed  routine  uses  do  not  authorize 
additional  or  new  disclosures,  but  are 
intended  only  to  clarify  and  more 
precisely  define  the  nature  and  purpose 
of  the  disclosures  set  forth  in  the 
deleted  routine  uses. 

Proposed  routine  use  1 1  limits 
disclosures  for  debt  collection  purposes 
under  the  Debt  Collection  Act  (Pub.  L. 
97-^65)  to  two  named  agencies,  the 
Defense  Manpower  Data  Center  (DMDC) 
of  the  Department  of  Defense  and  the 
U.S.  Postal  Service  (USPS).  This  routine 
use  encompasses,  but  is  not  limited  to, 
disclosures  made  pursuant  to  a 
computer  matching  program  in 
accordance  with  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  This  proposed  routine  use  adopts 
language  similar  to  that  recommended 
by  the  U.S.  Department  of  Treasury  in 
its  Government-wide  guidance  on 
Federal  debt  collection. 

Proposed  routine  use  12  permits 
disclosures,  including  disclosures  under 
a  computer  matching  program,  to 
Federal  Agencies  other  than  the  DMDC 
and  USPS,  and  to  State  and  local 
agencies  for  debt  collection  purposes. 
EPA  will  comply  with  the  Computw 
Matching  and  Privacy  Protection  Act  of 
1988  and  Implementing  Guidelines  in 
the  case  of  disclosiu^s  under  a 
computer  matching  program. 


Othor  revisions  of  the  routine  uses  are 
of  a  minor  editorial  or  administrative 
nature.  All  routine  uses  for  this  system 
of  records,  including  the  proposed 
amended  routine  uses,  are  listed  below 
in  the  propose  notice. 

Dated:  August  28, 1997. 

Ahrin  M.  Peiachowitz, 

Acting  Assistant  Administrator  and  Qiief 
Information  Officer. 

EPA-M 

SYSTEM  NAME: 

EPA  Travel.  Other  Accounts  Payable 
and  Accounts  Receivable  Files,  EPA/ 
FMD. 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBkl,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  use  disclosures  of  records  in 
this  system  of  records  may  be  made  as 
follows: 

1.  To  a  member  of  Congress  or  a 
'congressional  office  in  response  to  any 
inquiry  from  that  M«nber  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

2.  To  EPA  contractors,  grantees  or 
volunteers  who  have  been  engaged  to 
assist  EPA  in  the  performance  of  a 
contract,  service,  grant,  cooperative 
agreement  or  other  activify  related  to 
this  system  of  records  and  who  need  to 
have  access  to  the  records  in  order  to 
[>erform  the  activify.  Recipients  are 
reqtiired  to  maintain  records  in  this 
system  in  accordance  with  the 
requirements  of  the  Privacy  Act 

3.  To  Union  representatives  when 
relevant  and  necessary  to  their  duties  as 
exclusive  bargaining  agents  under  the 
Civil  Service  Reform  Act  of  1978. 5 
U.S.C.  7111  and  7114. 

4.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  coimection  with  the  hiring 
or  retention  of  an  employee,  the 
reporting  of  an  investigation  on  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  securify  clearance, 
license,  grant  or  other  benefit 

5.  To  a  Federal,  State  or  local  agency 
where  necessary  to  enable  EPA  to  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  reporting  of  an 
investigation  on  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  securify  clearance,  license,  grant  or 
other  benefit. 

6.  To  an  appropriate  Federal,  State, 
local  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
an  indication  of  a  violation  or  potential 
violation  of  the  statute,  rule,  regulation 
or  order  and  the  information  is  relevant 
to  the  matter. 


7.  To  the  Department  of  lustice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  vdiich  one  of 
the  following  is  a  party  or  has  an 
interest:  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacify,  (c)  an  EPA 
employee  in  his  or  her  individual 
capacify  when  the  Department  of  Justice 
is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  litigation  is.likely  to  effect  the 
Agency. 

8.  In  a  proceeding  before  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
■collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation  in 
which  one  of  the  following  is  a  parfy  or 
has  an  interest:  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacify,  (c)  an  EPA 
empfoyee  in  his  or  her  individual 
capacify  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  litigation  is  likely  to  effect  the 
Agency.  Such  disclosiires  include,  but 
are  not  limited  to  those  made  in  the 
course  of  presenting  evidence, 
conducting  settlement  negotiations,  and 
responding  to  subpoenas  and  requests 
for  discovery. 

9.  To  representatives  of  the  General 
Service  Administration  and  the  National 
Archives  and  Records  Administrations 
who  are  conducting  records 
management  inspections  under  the 
authorify  of  44  U.SJC.  2904  and  2906. 

10.  To  the  General  Accounting  Office. 
Office  of  Management  and  Budget,  and 
E)epartment  of  Treasury  for  purpose  of 
carrying  out  EPA's  financial 
management  responsibilities. 

11.  To  the  Defense  Manpower  Date 
Center  of  the  Department  of  Defense  and 
to  the  U.S.  Postal  Service  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  boiefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
o%ved  to  the  U.S.  Covenunent  under 
programs  administered  by  EPA.  The 
ultimate  purpose  of  such  disclosures  is 
to  collect  the  delinquent  debts  under  the 
Debt  Collection  Act  (Pub.  L.  97-365)  by 
voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures.  Such  disclosures  may  be 
made  as  part  of  computer  matchiiog 
programs,  in  which  case  EPA  will 
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comply  with  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  and 
implementing  guidelines. 

12.  To  other  Federal,  State,  and  local 
agencies  to  help  eliminate  fraud  and 
abuse,  to  detect  unauthorized 
overpayments  made  to  individuals,  and 
to  recoup  delinquent  debts  owed  to  the 
United  States  or  State  and  local 
agencies,  including  recoupment  through 
salary  and  administrative  offset.  Such 
disclosures  may  be  made  as  f>art  of 
computer  matching  programs,  in 
accordance  with  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988  and  implementing  guidelines. 

13.  To  the  Department  of  Treasury  or 
other  Federal  Agencies  for  the  purpose 
of  recouping  delinquent  debts  owed  the 
United  States  through  offset  of  Federal 
Tax  returns  under  the  Federal  Tax 
Refund  Offset  program  authorized  by  31 
U.S.C.  3720A  and  3716,  to  administer 
offset  authorized  in  3716  authorized  in 
3716  or  through  salary  ofbet  5  U.S.C 
5514. 

14.  To  the  Internal  Revenue  Service  in 
order  to  obtain  taxpayer  mailing 
addresses  to  locate  taxpayers  for  the 
purposes  of  collecting  debts  owed  EPA. 

15.  To  provide  debtor  information  to 
consumer  reporting  agencies  in  order  to 
obtain  credit  reports  for  use  by  EPA  for  - 
debt  collection  purposes  and  to  report 
delinquent  debts.  The  term  "debtor 
information"  is  limited  to  the 
individuals  name,  address,  social 
security  number,  and  other  infarmation 
necessary  to  identify  the  individual,  the 
amount,  status  and  history  of  the  claim 
and  the  agency  or  program  under  which 
the  claim  arose. 

16.  To  provide  debtor  information  to 
debt  collection  agencies  under  contract 
to  EPA  to  help  collect  debts  owed  EPA. 
Such  agencies  will  be  required  to 
comply  with  the  Privacy  Act  and  their 
agents  will  be  made  subject  to  the 
criminal  penalty  provisions  of  the  Act. 

17.  To  provide  debtor  information  to 
the  U.S.  Deportment  of  Justice  for 
litigation  or  further  administrative 
action  in  connection  "with  debt 
collection. 

18.  To  the  Department  of  the  Treasury 
for  die  purpose  of  o^lecting  delinquent 
debt  under  371 IG. 

[FR  Doc.  97-23633  Fiiad  0  4  07;  8:45  am] 

lOOOCl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6887-71 

Agency  Information  Collection 
Activities;  0MB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOA  njHTHER  MRMMATION  CONTACT: 
Sandy  Fanner  (202)  260-2740.  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

StlPPLEMENTARY  MPORMATKM: 

OMB  Reepenaes  to  Agency  Clearance 
Requesta 

OMB  Approvals 

EPA  ICR  No.  1519.04;  Notice  for 
Stored  Pesticides  With  Canceled  or 
Suspended  Registration,  was  approved 
08/12/97;  OMB  No.  2070-0109;  expires 
08/31/2000. 

EPA  ICR  No.  1049.08;  Notification  of 
Episodic  Releases  of  Oil  and  Hazardous 
Substances;  was  approved  08/12/97; 
OMB  No.  2050-0046;  expires  08/31/ 
2000. 

EPA  ICR  No.  0866.05:  Quality 
Assurance  Specification  and 
Requirements;  was  approved  08/12/97; 
OMB  No.  2080-0033;  expires  08/31/ 
2000. 

EPA  ICR  No.  1583.03;  National 
Reqiiest  for  Information  (RFI)  for  Vendor 
Information  System  for  Innovative 
Technologies  (VISIT)  and  Vendor  Field 
Analytical  and  Characterization 
Technologies  System,  Vendor  Facts;  was 
approved  08/12/97;  OMB  No.  2050- 
0114;  expires  08/31/2000. 

EPA  rCR  No.  1683.02;  NSPS  for 
Primary  Aluminimi  Reduction  Plants. 
Recordkeeping  and  Reporting;  was 
approved  08/06/97;  OMB  No.  2060- 
0031;  expires  08/31/2000. 

EPA  ICR  No.  1061.07;  NSPS  for 
Phosphate  Fertilizer  Industry;  was 
approved  08/06/97;  OMB  No.  2060- 
0037:  expires  08/31/2000. 

EPA  ICR  No.  1135.06;  NSPS  for 
Magnetic  Tape  Coating  Facilities — 
Subpart  SSS;  was  approved  08/06/97; 


OMB  No.  2060-0171;  expires  08/31/ 
2000. 

EPA  ICR  No.  1808.01;  Environmental 
Impact  Assessment  of  Nongovernmental 
Activities  in  Antarctica;  was  approved 
08/05/97;  OMB  No.  2020-0007;  expires 
02/28/98. 

EPA  ICR  No.  1442.14;  Land  Disposal 
Restrictions.  Phase  IV  Mini-Rule 
Treatment  Standards  for  Wastes  from 
Wood  Preserving;  was  approved  08/22/ 
97;  OMB  No.  2050-0085;  expires  08/31/ 
2000. 

EPA  ICR  No.  1630.03;  Oil  Pollution 
Act  Facility  Responses  Plans — 40  CFR 
112.20-21;  was  approved  08/22/97; 
OMB  No.  2050-0135:  expires  08/31/ 
2000. 

EPA  ICR  No.  1198.05:  Chemical- 
Specific  Rules— TSCA  Section  8(a):  was 
approved  08/20/97;  OMB  No.  2070- 
0067;  expires  08/31/2000. 

EPA  ICR  No.  1664.03:  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan — Subpart  J;  was 
approved  08/22/97;  OMB  No.  2050- 
0141;  expires  08/31/2000. 

Notice  of  Short  Term  Extensions 

EPA  ICR  No.  0234.05;  Performance 
Evaluation  Studies  on  Water  and 
Wastewater  Laboratories;  OMB  No. 
2080-0021;  expiration  date  was 
extended  from  07/31/97  to  10/31/97. 

EPA  ICR  No.  0318.06;  Inventory 
(Needs  Survey)  of  Publicly-Owned 
Wastewater  Treatment  Works  (POTWS) 
in  the  United  States:  OMB  No.  204O- 
0050;  expiration  date  was  extended 
from  09/30/97  to  11/30/97. 

EPA  ICR  No.  1684.02;  Compression 
Ignition  Nonroad  Engine  Certification 
Application;  OMB  No.  2060-0287; 
expiration  date  was  extended  from  06/ 
30/07  to  12/31/97. 

EPA  ICR  No.  1674.01:  Nonroad  Sparic- 
Ignition  Engine  Selective  Enforcement 
Auditing:  OMB  No.  2060-0295; 
expiration  date  was  extended  from  07/ 
31/97  to  01/31/98. 

EPA  ICR  No.  1696.01;  Fuels  and  Fuel 
Additives  Registration  Regulations; 
OMB  No.  2060-0297;  expiration  date 
was  extended  from  07/31/07  to  01/31/ 
98. 

EPA  ICR  No.  1702.01:  Retrofit/ 
Rebuild  Requirements  for  1993  and 
Earlier  Model  Year  Urban  Buses;  OMB 
No.  2060-0302;  expiration  date  was 
extended  from  07/31/97  to  01/31/98. 

EPA  ICR  No.  1675.01;  Small  Non-road 
Engines,  In-Use  Testing  Reporting 
Requirements;  OMB  No.  2060-0292; 
expiration  date  was  extended  from  07/ 
31/97  to  01/31/98. 
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Dated:  August  28, 1997. 

Joseph  Retzer, 

Division  Director,  Regulatory  Information 
Division. 

(FR  Doc.  97-23630  Filed  9-4-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Masting 

AGENCY  HOUMNG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  10,  1997. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATtJS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  NtFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  begiiming  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  3, 1997. 
JennilBr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-23701  Filed  9-3-97;  12:33  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretsry 

Health  Promotion  and  DIsaasa 
Prevention  Objactivas  for  2010 

agency:  DHHS/OS/Office  of  Public 
Health  and  Science,  Office  of  Disease 
Prevention  and  Health  Promotion 
(ODPHP). 

ACTION:  Call  for  (1)  comments  on  the 
proposed  structiire  for  Healthy  People 
2010  national  health  objectives  for  the 
year  2010  and  (2)  proposed  objectives. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  is  soliciting  conunents 
on  the  proposed  structure  for  Healthy 
People  2010,  the  third  set  of  decade- 


long  national  health  promotion  and 
disease  prevention  objectives.  The 
Department  is  also  soliciting  proposed 
objectives  for  2010.  Guidance  for 
comments  is  provided  in  the  DHHS 
publication  Enveloping  Objectives  for 
2010.  During  the  fall  of  1997, 
individuals  and  organizations  are 
encouraged  to  submit  (1)  comments  on 
the  proposed  framework  envisioned  for 
2010  (see  Appendix  to  this  Notice)  and/ 
or  (2)  objectives  for  2010.  In  the  fall  of 
1998,  a  draft  document  of  Healthy 
People  2010  objectives  will  be  made 
avaUable  for  public  review  and 
comment. 

DATES:  The  comment  and  submission 
period  is  September  15  through 
December  15, 1997. 
ADDRESSES:  By  mail,  comments 
postmarked  no  later  than  December  15 
can  be  submitted  to— Office  of  Disease 
Prevention  and  Health  Promotion. 
Attention:  Healthy  People  2010 
Objectives,  Department  of  Health  and 
Human  Services,  Room  738-G  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC.  20201.  Comments  sent 
by  courier  service  will  be  accepted  imtil 
5  p.m.  EST  on  December  15.  Comments 
may  also  be  submitted  electronically 
through  the  Healthy  People  Home 
Page — http://web.health.gov/ 
healthypeople. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Disease  Prevention  and  Health 
Promotion,  Room  73&-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.,  Washington.  DC  20201, 
(202) 205-8583. 

SUPPtXMENTARY  INFORMATION: 

Background 

In  1979,  the  IDepartment  of  Health  and 
Human  Services  began  an  initiative  to 
use  health  promotion  and  disease 
prevention  objectives  to  improve  the 
health  of  people  living  in  the  United 
States.  The  first  set  of  national  health 
targets  was  published  that  year  in 
Healthy  People:  The  Surgeon  General's 
Report  on  Health  Promotion  and 
Disease  Prevention,  which  included  five 
goals  to  be  achieved  by  1990  to  reduce 
mortality  among  four  different  age 
groups  and  increase  independence 
among  older  adults.  The  goals  were 
supported  by  objectives  that  were 
released  in  1980,  also  with  1990  targets. 

Healthy  People  2000,  the  second  and 
current  national  prevention  initiative, 
reflects  the  progress  and  experience  of 
ten  years,  as  well  as  an  expanded 
science  base  and  surveillance  system. 
With  the  collaboration  of  an  extensive 
network  of  voluntary  and  professional 
organizations,  businesses,  and 


individuals,  the  framework  of  Healthy 
People  2000  was  designed  with  three 
broad  goals — increasing  the  span  of 
healthy  life,  reducing  health  disparities, 
and  achieving  access  to  clinical 
preventive  services.  To  help  meet  these 
goal&i  319  objectives  and  319  special 
population  targets,  organized  into  22 
priority  areas,  aim  to  achieve 
improvements  in  health  status,  risk 
reduction,  and  service  delivery. 

Structure  of  Healthy  People  2010 

The  healthy  People  2010  process  will 
build  on  Healthy  People  2000.  To 
ensiue  that  the  year  2010  goals  and 
objectives  address  the  needs  of  their 
many  stakeholders,  your  input  is 
requested.  ODPHP  is  soliciting  public 
assessment  and  comments  on  a 
preliminary  framework  (see  Appendix 
to  this  Notice),  which  was  developecf 
with  the  assistance  of  focus  groups 
composed  of  representatives  from 
Healthy  People  2000  Consortium 
member  organizatiqns.  This  draft 
framework  includes  a  vision  statement 
"Healthy  People  in  Healthy 
Communities."  Two  overarching  goals 
for  the  Nation  are  proposed:  (1)  Increase 
years  of  healthy  life,  and  (2)  eliminate 
health  disparities.  This  first  goal 
continues  the  year  2000  goal  with  an 
emphasis  on  increasing  quality  life 
years,  not  just  life  expectancy.  The 
second  goal  strengthens  the  Healthy 
People  2000  goal  of  reducing  health       ^ 
disparities  by  calling  for  the  elimination 
of  diose  disparities.  Four  proposed 
enabling  goals  accompany  the 
overarching  ones.  Their  purpose  is  to 
provide  strategies  to  achieve  the 
overarching  goals  by:  (Promoting 
healthy  behaviors;  (2)  protecting  health; 
(3)  assuring  access  to  quality  health 
care;  and  (4)  strengthening  community 
prevention  activities. 

The  proposed  focus  areas  are 
analogous  to,  and  for  the  most  part  use 
the  same  names  as,  Healthy  People  2000 
priority  areas.  The  term  "focus  area" 
was  chosen  to  avoid  any  implication  of 
prioritization.  New  fScus  areas  have 
been  suggested  in  response  to  changes 
in  health  care  and  public  health  during 
the  last  10  years  and  those  anticipated 
over  the  next  decade.  These  include 
mental  and  physical  impairment  and 
disability,  and  public  health 
infrastructure.  Since  one  of  the 
overarching  goals  is  to  eliminate  health 
disparities,  specific  special  population 
focus  areas — low  income,  race/ethnicity, 
gender,  age,  and  people  with 
disabilities — are  under  consideration  to 
address  this  goal.  In  each  of  these  focus 
areas,  special  population  objectives 
would  target  the  most  significant 
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disparities  in  health  status,  health  risk, 
and  service  delivery. 

Comments  on  the  firamework  are 
invited  to  address  (1)  The  proposed 
framework  in  its  entirety;  (2)  the 
proposed  vision  statement;  (3)  the  two 
proposed  overarching  goals;  (4)  the  four 
proposed  enabling  goals;  (5)  the 
proposed  focus  areas;  (6)  the  proposed 
arrangement  of  focus  areas;  or  (7) 
entirely  new  proposals.  For  each 
heading  addressed,  the  commenter 
should  consider  the  appropriateness 
and  usefulness  of  the  proposed 
approach  and/or  offer  alternative 
approaches.  After  the  close  of  the 
comment  period,  the  framework  will  be 
reconsidered  and  recast  on  the  basis  of 
comments  received.  A  revised 
framework  will  be  included  in  the  draft 
2010  document  and  a  notice  calling  for 
public  comment  on  the  draft  will  be 
published  in  the  Federal  Register  in  the 
fall  of  1998.  ^. 

ObjectiTes  for  Heahfay  People  2010 

Objectives  for  Healthy  People  2010 
can  be  updated  or  modified  Healthy 
People  2000  objectives  or  entirely  new 
ones  submitted  by  commenters.  The 
proposed  approach  for  Healthy  People 
2010  calls  for  two  broad  types  of 
objectives — measurable  and 
developmental  objectives. 
Recommendations  for  both  types  will  be 
accepted  during  the  comment  period. 


Measurable  objectives  provide 
direction  for  action.  They  have- baselines 
that  use  valid  and  reliable  data  derived 
from  currently  established,  nationally 
recognized  data  systems.  These  baseline 
data  provide  the  point  from  which  a 
2010  target  can  be  set.  Whenever 
possible,  objectives  should  be  measured 
with  national  systems  that  either  build 
on,  or  are  comparable  with,  state  and 
local  data  systems.  However,  state  data 
are  not  a  prerequisite  for  developing  an 
objective.  Proxy  data  may  be  used  when 
national  data  are  not  available  or  when 
regional  data  provide  better 
measurability.  When  providing  an  idea 
for  a  measurable  objective,  please  cite 
the  data  source.  An  example  of  a 
measurable  objective  is  "Reduce  the 
infant  mortality  rate  by  (XX)  percent  to 
no  more  than  (X)  per  1,000  live  births." 
The  current  Healthy  People  2000 
baseline  is  10.1  per  1,000  live  births  in 
1987,  as  recorded  by  National  Vital 
Statistics  System,  the  data  source. 

Developmental  objectives  describe  a 
desired  outcome  or  achieved  health 
status.  However,  current  surveillance 
systems  do  not  provide  data  on  these 
objectives.  The  purposes  of 
developmental  objectives  is  to  identify 
areas  that  are  important  and  to  stimulate 
the  development  of  data  systems  to 
measure  them.  An  example  of  a 
developmental  objective  is  "Increase  to 
at  least  90  percent  the  proportion  of 


pregnant  women  and  infants  who 
receive  risk-appropriate  care."  Baseline 
data  to  measure  such  an  objective  are 
not  currently  available. 

Proposals  for  2010  objectives  received 
by  ODPHP  will  be  assigned  for 
consideration  to  lead  agencies  of  DHHS, 
which  will  select  proposed  objectives 
for  inclusion  in  the  draft  2010 
document.  This  draft  will  be  available 
for  public  review  and  comment  from 
October  to  December  1998.  A  listing  of 
lead  agencies  is  contained  in  the  DHHS 
publication  Developing  Objectives  for 
Healthy  People  2010.  This  publication 
is  for  sale  by  the  U.S.  Government 
Printing  Office,  stock  #017-001-00530- 
4;  the  price  is  $18,  which  includes 
shipping  and  handling.  All  orders  must 
be  prepaid.  To  order,  call  (202)  512- 
1800;  FAX  (202)  512-2250;  or  send 
orders  to — Superintendent  of 
Documents  PO  Box  371954,  Pittsburgh. 
PA  15250-7954. 

Information  about  the  Healthy  People 
initiative  as  well  as  many  publications 
relating  to  it  are  available  electronically 
on  the  Healthy  People  Home  Pages — 
http://odphp.osophs.dhhs.gov/pubs/ 
hp2000  and  http://web.health.gov/ 
healthy  people 

Dated:  August  29, 1997. 
Jooii  M.  EiMiiMf^ 
Acting  Assistant  Secretary  for  Health. 

BHJJNO  CODE  4iaO-17-M 
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APPENDIX-Proposed  Healthy  People  2010  Framework 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Heatth  Care  Policy  aiKf 
Research 

Agency  for  Toxic  Substances  and 
Disease  Registry 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  announces  the 
following  meeting. 

Name:  Expert  Panel  on  Pediatric 
Environmental  Medicine. 

Times  and  Dates:  3  p.m.-5  p.m., 
September  17.  1997.  9  a.m.-5  p.m.. 
September  18,  1997;  8  a.m.-3  p.m., 
September  19.  1997. 

Place:  The  Atlanta  Marriott  Norcroas,  475 
Technology  Parlcway.  Norcrosa.  Georgia 
30092,  telephone  770/263-8558. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  Agency  for  Toxic  Subatances 
and  Disease  Registry  (ATSDR)  is  developing 
age-sf>ecific  clinical  practice  guidelines  in 
environmental  medicine  for  children.  The 
purpose  of  the  expert  panel  workshop  is  to 
provide  a  forum  for  ATSDR  to  solicit 
individual  expert  consultation  on  issues  of 
science  and  pubUc  health  practice  for  the 
consideration  in  the  development  medical 
guidance.  The  guidelines  initially  proposed 
for  development  are:  (1)  general  health 
assessment  templates  for  children  who  have 
suffered  enviroimiental  exposures  and  (2)  a 
module  on  assessing  growth  and 
development  in  environmentally  exposed 
children. 

Matters  To  Be  Conaidered:  Participants  will 
discuss  their  suggestions  for  pediatricians 
and  environmental  specialists  confronted 
with  situations  in  which  children  of  various 
ages  need  environmental  medicine 
evaluations;  appropriate  criteria  for  referral 
to  sp>ecialists  in  environmental  medicine  or 
other  specialties;  how  referrals  should  be 
arranged  and  what  initial  tests  should  be 
done.  Guidance  will  be  developed  that  (1)  is 
age-specific;  (2)  ia  reasonable,  quick,  and 
easy-to-use;  and  (3)  includes  suggestions  for 
basic  standards  of  p>ediatric  environmental 
medical  care. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Inforrrtation: 
Christine  Rosheim,  Health  Education 
Specialist,  Division  of  Health  Education  and 
PromoUon,  ATSDR.  M/S  E-33, 1600  Clifton 
Road  NE,  AtlanU.  Georgia  30333,  telffphone 
404/639-6205  or  fex  404/  639-6207. 

Dated:  August  28. 1997. 
Carolyn  J.  RnaMiU, 

Director,  Management  Analysis  and  Sfirvices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
|FR  Doc.  97-23572  Filed  9-4-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the     • 
following  meetings 

Name:  Teleconference  meetings  of  the  Ad 
Hoc  Group  for  Early  Hearing  Detection  and 
Intervention  (EHDI),  formerly  known  aa  the 
Ad  Hoc  Group  for  Universal  Newborn 
Hearing  Screening  (UNHS). 

Times  and  Dates:  2  p.m.-3  p.m..  October 
7, 1987;  2  p.m. -3  p.m.,  November  4. 1997;  2 
p.m.-3  p.m..  December  2, 1997;  2  p.m.-3 
p.m.,  lanuary  6.  1998;  2  p.m.-3  p.m.. 
February  3.  1998;  2  p.m.-3  p.m.,  March  3, 
1998. 

Place:  National  Center  for  Environmental 
Health,  Division  of  Birth  Defects  and 
Developmental  Disabilities,  Room  2103A, 
Building  101,  4770  Buford  Highway,  NE, 
Atlanta,  Georgia  30341,  telephone  770/488- 
7401. 

Status:  Open  for  participation  by  anyone 
with  an  interest  in  EHDI.  All  participants  in 
the  monthly  conference  calls  are,  by 
definition,  members  of  the  Ad  Hoc  Group  for 
Early  Hearing  Detection  and  Intervention. 
Persons  wishing  to  participate  must  E-mail  or 
fax  their  request.  The  C-mail  address  is 
ehdiOcdc.gov;  the  fax  number  is  770/488- 
7361.  Within  one  week  of  each 
teleconference,  participants  will  be  notified 
of  the  toll-free  teleconference  phone  number, 
a  caller  code  and  the  agenda.  Each 
particip)ant  will  have  the  responsibility  to 
call  in  to  connect  to  the  conference  call. 

Purpose:  This  meeting  will  provide  a 
forum  for  persons  associated  with  EHDI 
programs  to  report  and  review  relevant 
activities.  Each  conference  call  will  be 
comprised  of  a  series  of  scheduled 
presentations.  Each  presentation  will  be 
followed  by  a  brief  question  and  answer 
period.  The  agenda  for  the  conference  call 
will  be  determined  by  the  Division  of  Birth 
Defects  and  Developmental  Disabilities  in 
collaboration  with  the  Office  on  Disability 
and  Health,  NCEH  (pending  approval);  the 
National  Institute  on  Deafness  and 
Communicative  Disorders,  National  Institutes 
of  Health;  the  Bureau  of  Maternal  and  Child 
Health,  Health  Resources  and  Services 
Administration;  Office  of  Special  Education 
and  Rehabilitative  Services,  Department  of 
Education;  and  others  interested  in  early 
hearing  detection  programs. 

Suggestions  and  feedback  are  invited  by 
the  conference  call  planners.  Participants 
requesting  to  be  on  the  agenda  or  to  make 
written  comments  can  send  their  requests  or 
comments  to  the  E-mail  address  or  f^ 
numbers  noted  above. 

Matters  To  Be  Discussed:  Topics  to  be 
discussed  during  the  meetings  include 
progress  on  State  and  National  activities  to 


implement  EHDI  programs;  progress  on 
establishing  State  and  National  data  systems 
on  EHDI;  and  guidelines  for  establishing 
screening,  diagnosis,  and  intervention 
protocols. 

Contact  Person  for  More  Information:  June 
Holatrum.  Ph.D.,  Division  of  Birth  Defects 
and  Developmental  Disabilities,  NCEH,  CDC. 
4770  Buford  Highway.  NE.  M/S  F-15, 
Atlanta,  Georgia  30341.  telephone  770/488- 
7401,  fax  770/488-7361. 

Dated:  August  28, 1997. 
Carolyn  J.  RnaaeU 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-23578  Filed  0  4  07;  8:45  am) 
BtLUNQ  COOC  4ia3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  lor  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request  Proposed 
Projects 

r/tye:  Revised  Form  OCSE-100,  State 
Plan  for  Child  Support  Collection  and 
Establishment  of  Paternity  Under  Title 
IV-D  of  the  Social  Security  Act. 

OMB  No.:  0970-0017. 

Description:  The  State  plan  preprint 
and  amendments  serve  as  a  contract 
with  OCSE  in  outlining  the  activities  the 
States  will  perform  as  required  by  law 
in  order  for  States  to  receive  federal 
funds  to  meet  the  costs  of  these 
activities.  Due  to  enactment  of  HR2105, 
technical  amendments  for  PRWORA.  we 
are  updating  out  State  plan  by  revising 
5  preprint  pages.  We  are  requesting 
approval  of  the  revised  State  plan 
preprint  pages  for  Section  2.1, 
Establishing  Paternity  and  Securing 
Support.  Section  2.5,  Services  to 
Individuals  Not  Receiving  Title  IV-A 
and  rV-E  Foster  Care  Assistance, 
Section  2.12-16  State  Law  Authorizing 
Suspension  of  Licenses,  Section  2.12- 
20,  Adoption  of  Uniform  State  Laws, 
and  Section  3.16,  Cooperation  by 
Applicants  for  and  Recipients  of  Part  A 
Assistance.  The  information  collected 
on  the  State  plan  pages  is  necesstiry  to 
enable  CXi:SE  to  monitor  compliance 
with  the  requirements  in  Title  IV-D  of 
the  Social  Security  Act  and 
implementing  regulations. 

Respondents:  States,  Guam.  Virgin 
Islands,  Puerto  Rico  and  District  of 
Columbia. 
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Annual  Burden  Estimates 
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Instrument 

Number  o( 
respondents 

Numt>er  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours. 

State  Plan 

54 

5 

.717 

193 

Estimated  Total  Annual  Burden 
Hours:  193. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  August  29, 1997. 
BobSargis. 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  97-23649  Filed  9-4-97;  8:45  am] 

BIIXINO  CODE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90F-0142] 

Olln  Corp.;  Rling  of  Food  Additive 
Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Olin  Corp..  to  indicate  that  the 
petitioned  additive,  polyiirethane  resins 
derived  from  the  reactions  of  toluene 
diisocyanate  or  4,4'-methylenebi8 
(cyclohexylisocyenate)  with  carboxylic 
acid-modified  polypropylene  glycol  and 
with  triethylamine  and  ethylenediamine 
as  a  component  of  adhesives  for  articles 
intended  to  contact  food  is  more 
appropriately  identified  as  polyurethane 
resins  derived  from  the  reactions  of 
toluene  diisocyanate  or  4,4'- 
methylenebis  (cyclohexylisocyanate) 
with  fumaric  acid-modified 
polypropylene  glycol  or  fumaric  acid- 
modified  tripropylene  glycol, 
triethylamine,  and  ethylenediamine  as  a 
component  of  adhesives  for  articles 
intended  to  contact  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  October  6,  1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3084. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  10, 1990  (55  FR  19667),  FDA 
announced  that  a  food  additive  petition 
(FAP  OB4201)  had  been  filed  by  Olin 
Corp..  120  Long  Ridge  Rd.,  Stamford,  CT 
06904,  proposing  that  §  175.105 
Adhesives  (21  CFR  175.105)  be 
amended  to  provide  for  the  safe  use  of 
polyurethane  resins  derived  bom  the 
reaction  of  toluene  diisocyanate  or  4,4'- 
methylenebis  (cyclohexylisocyanate) 
with  carboxylic  acid-modified 
polypropylene  glycol  and  with 
triethylamine  and  ethylenediamine  as  a 
component  of  adhesives  for  articles 
intended  to  contact  food. 

Upon  further  review  of  the  petition, 
the  agency  has  determined  that  the 
petition  specifically  requests  the  use  of 
polyurethane  resins  derived  from  the 


reaction  of  toluene  diisocyanate  or  4.4'- 
methylenebis  (cyclohexylisocyanate) 
with  fumaric  acid-modified 
polypropylene  glycol  or  fumaric  acid- 
modified  tripropylene  glycol, 
triethylamine,  and  ethylenediamine  as  r' 
component  of  adhesives  for  articles 
intended  to  contact  food.  Therefore, 
FDA  is  amending  the  filing  notice  of 
May  10,  1990,  to  state  that  the  petitioner 
requests  that  the  food  additive 
regulations  be  amentied  to  provide  for 
the  safie  use  of  polyurethane  resins      ^'  ' 
derived  fitjm  the  reaction  of  toluene 
diisocyanate  or  4,4'-methylenebis 
(cyclohexylisocyanate)  with  fmnaric 
acid-modified  polypropylene  glycol  or 
fumaric  acid-modified  tripropylene 
glycol,  triethylamine,  and 
ethylenediamine  as  a  component  of 
adhesives  for  articles  intended  to 
contact  food. 

The  potential  environmental  impact 
of  this  actiott  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  October  6, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  mil  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
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Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  25, 1997. 
Alan  M.  Rnlis, 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-23588  Filed  9-4-97;  8:45  am] 
BNJJNQ  CODE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockM  No.  970-0268] 

Draft  Quidance  for  Industry  on 
Submission  of  Documentation  in  Drug 
Appiications  for  Container  Closure 
Syvtems  Ussd  for  ttM  PacKaging  of 
Human  Drugs  and  Biologies; 
Availability;  Extension  of  Comment 
Period 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice:  extension  of  conunent 

period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
November  14,  1997,  the  comment 
period  on  the  agency's  draft  guidance 
for  industry  entitled  "Submission  of 
Documentation  in  Drug  Applications  for 
Container  Closure  Systems  Used  for  the 
Packaging  of  Human  Ehugs  and 
Biologies."  FDA  published  a  notice  of 
the  availability  of  the  draft  guidance  in 
the  Federal  Register  of  July  15,  1997  (62 
FR  37925).  FDA  is  extending  the 
comment  period  in  response  to  requests 
from  the  industry  for  additional  time  to 
review  and  comment  on  the  draft 
guidance. 

DATES:  Written  comments  by  November 
14,  1997.  General  comments  on  agency 
guidance  dociunents  are  welcomed  at 
any  time. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  C.  Schroeder,  Center  for  Drug 
Evaluation  and  Research  (HFD-570), 
5600  Fishers  Lane,  Rockville.  MD 
20857. 301-827-1050. 

SUPPLBMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  15,  1997,  FDA 
published  a  notice  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Submission  of 
Documentation  in  Drug  Applications  for 
Container  Closure  Systems  Used  for  the 
Packaging  of  Human  Drugs  and 


Biologies."  The  draft  guidance  discusses 
information  on  container  closure 
systems  used  in  packaging  drugs  that 
manufacturers  should  provide  to  FDA's 
Center  for  Ehug  Evaluation  and  Research 
in  meeting  regulatory  requirements  for 
new  drug  applications,  abbreviated  new 
drug  applications,  investigational  new  . 
drug  applications,  abbreviated  antibiotic 
applications,  and  supplements  to  these 
applications,  and  to  the  Center  for 
Biologies  Evaluation  and  Research  in 
meeting  requirements  for  biologies 
license  applications  and  product  license 
applications.  The  notice  invited 
interested  persons  to  submit  written 
comments  on  the  draft  guidance  by 
September  15,  1997. 

FDA  has  received  requests  from 
several  industry  soiuces  for  additional 
time  to  review  the  draft  guidance  on 
container  closure  systems.  FDA  has 
considered  these  requests  and  is 
extending  the  conunent  period  for  60 
days. 

Interested  persons  may,  on  or  before 
November  14, 1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conunents  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  office  above  t)etween  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  29, 1997. 
William  B.  Schnltz, 
Deputy  Commissioner  for  PoHcy. 
(FR  Doc.  97-2358C  Filed  0  4  07;  8:45  am) 
BIUJNO  COM  41«l>-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  % 

Health  Care  Rnancing  Administration 
[Document  Mantlfier  HCFA-R-211] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
SutMnttted  to  ttie  Office  of  Management 
and  Budget  (OMB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Finaneing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  We  are 
requesting  an  emergency  review  because 
the  collection  of  this  information  is 


needed  prior  to  the  expiration  of  the 
normal  time  limits  under  OMB's 
regulations  at  5  C.F.R.  Part  1320,  in 
order  for  States  to  apply  for  funds  to 
enable  them  to  initiate  and  expand  the 
provision  of  child  health  assistance  to 
uninsured,  low-income  children  in  an 
effective  and  efficient  manner  that  is 
coordinated  with  other  sources  of  health 
benefits  coverage  for  children.  States  are 
able  to  use  Title  XXI  funds  for:  (1) 
Establishing  or  expanding  a  sepiarate 
child  health  insurance  program,  (2) 
expanding  Medicaid  coverage,  or  (3) 
through  a  combination  of  both.  The 
Agency  cannot  reasonably  comply  with 
the  normal  clearance  procedures 
because  public  harm  is  likely  to  result 
if  normal  clearance  procediues  are 
followed. 

HCFA  is  requesting  that  OMB  provide 
a  Three  Day  review  and  a  180-day 
approval. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  State  Child 
Health  Plan;  Form  No.:  HCFA-R-211; 
Use:  This  template  will  enable  states  to 
apply  for  funds  to  initiate  and  expand 
the  provision  of  child  health  insiuance 
to  uninsured,  low  income  children  in  a 
effective  and  efficient  manner  that  is 
coordinated  with  other  sources  of  health 
coverage  for  children;  Affected  Public: 
State.  Local  or  Tribal  Government; 
Number  of  Respondents:  56;  Total 
Annual  Responses:  56;  Total  Annual 
Hours:  8,960. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resoiux:es  and  Housing  Branch, 
Attention:  Laura  Oliven.  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  August  29. 1997. 
William  Broglie,  ^ 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Sennces,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-23591  Filed  9  4  07;  8:45  am] 

SILUNQ  CODE  4120-03-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-19] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttte  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
make  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishera  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  usted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  avculable  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assess  the  homeless,  and  the 
property  will  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
pvupose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnson  at  the 
address  listed  at  the  beginniitg  of  this 
Notice.  Include  in  the  request  for  review 
should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCX:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area — MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  ENERGY:  Ms. 
Maraha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
0426;  GSA:  Mr.  Brian  K.  Polly,  Assistant 


Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington.  DC  20405;  (202)  501-2059; 
INTERIOR:  Ms.  Lola  D.  Knight, 
Department  of  the  Interior,  1849  C 
Street,  NW,  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  208-4080; 
NAVY:  Mr.  Charles  C.  Cocks. 
Department  of  the  Navy.  Director.  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command.  Code  241  A.  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  DOT:  Mr.  Philip 
Rockmaker,  Acting  Principal,  Space 
Management,  SVC-140,  Transportation 
Administration  Service  Center, 
Department  of  Transportation.  400  7th 
Street,  SW,  Room  2310,  Washii^gton,  DC 
20590;  (202)-366-4246;  VA:  Mr.  George 
L.  Szwarcman,  Director,  Land 
Management  Service,  184 A,  Department 
of  Veterans  Affain,  811  Vermont 
Avenue,  NW,  Room  414.  Lafayette 
Bldg..  Washington,  DC  20420;  (202) 
565-5941;  (These  are  not  toll-free 
numtjers). 

Dated:  August  28, 1997. 
Fred  Kamas.  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOROS^DSA? 

Suitable/Available  Propntiw 

Building  (by  State) 

Arizona 

38  Family  Housing 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510036 

Status:  Excess 

Conunent:  1170  sq.  ft.  ea..  1  story  relocatable 

framed  residences,  good  condition,  secured 

area  w/altemate  access 
26  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510037 
Status:  Excess 
Conunent:  1456  sq.  ft.  es.,  1  story  slump 

block  frame  residences.  oCT-site  removal 

only,  good  condition 
18  Detached  Garages 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Location:  Inc.  bldgs.  630.  640.  680,  710.  720, 

740.  760,  790,  800.  820,  840,  870,  880,  910, 

920,  950,  960  on  Milan  Loop 
Landholding  Agency:  Air  Force 
Property  Number  189510039 
Status:  Excess 
Comment:  186  sq.  ft.  ea.,  wood  frame.  1  story. 

good  condition,  off-site  removal  only,  most 

recent  use — storage 
Facility  « 1004 
Gila  Bend  AF  Auxiliary  Filed 
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Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510040 

Status:  Excess 

Comment:  1734  sq.  ft.,  slump  blocks  frame, 
1  story,  good  condition,  off — site  removal 
only,  most  recent  uan — residence 

Facility  •  4250 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189510043 

Status:  Excess 

Comment:  7800  sq.  ft.,  prefeb  steel  frame,  2 
story,  good  condition,  off-site  removal 
only,  most  recent  use — dormitory 

FacUity  *  4252 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  8602&- 

Landholding  Agency:  Air  Force 

Property  Number  189510044 

Status:  Excess 

Comment:  144  sq.  ft.,  metal  frame,  1  story, 

good  condition,  off-site  removal  only,  moat 

recent  use — storage 

California 

Bldg.  604 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010237 
SUtvu:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  famme; 
most  recent  use— housing 

Bldg.  605 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Propeity  Number  189010238 
SUtus:  Unutilized 

Comment  1232  sq.  ft;  stucco-wrood  frame; 
most  recent  use— housing 

Bl^  612 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010239 
Status:  Unutilized 

Comment:  1232  sq.  ft;  stucco-wrood  frame; 
most  recent  use— housing 

Bldg.  611 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010240 
Status:  Unutilized 

Comment:  1232  sq.  ft;  stucco-wood  frame: 
most  recent  use—housing 

Bldg.  613 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010241 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  614 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95648-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010242 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use— housing 


Bldg.  615 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Propety  Number:  189010243 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  616 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010244 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  617 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010245 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  618 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010246 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing;  needs  rehab 

112  Bldgs.— Skaggs  Island 

Naval  Security  Croup 

Skaggs  Island  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  N\miber  549730001 

Status:  Excess 

Comment:  32-13,  374  sq.  ft.,  temp,  quoaaet 
huts  to  perm,  wood/concrete  most  recent 
use — housing,  admin.,  support  bcilities, 
remote  location,  below  sea  level,  high 
maintenance 

GSA  Number  9-N-CA-1488 

Visitor  Motel— Upper  Kawaah 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Propeity  Number.  619720007 

SUtus:  Unutilizad 

Comment:  39403  sq.  ft.,  wood.  2-story,  needs 
repair,  presence  of  asbeatoa/leed  paint,  off- 
site  use  only 

Bldg.  20— VA  Medical  Center 

Wilshira  k  Sawtelle  Blvds. 

Loe  Angeles  Co:  Los  Angelea  CA  90079- 

Landholding  Agency:  VA 

Property  Number  979210003 

Status:  Unutilized 

Comment:  8758  groes  sq.  ft,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines 

Bldg.  IS.-VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979220001 

Status:  Underutilized 

Comment:  portion  of  66,165  sq.  ft.  bldg., 
needs  major  rehab,  no  util.,  pres.  of 
asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby 

Bldg.  156,  VAMC 


Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979230015 

Status:  Underutilized 

Comment:  portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies,  in  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material 

Connecticut  • 

Pier  7 

Naval  Undersea  Warfare  Center 

New  London  Co:  New  London  CT  06320- 

5594 
Landholding  Agency:  Navy 
Property  Number  779710063 
Status:  Excess 
Comment:  700*  long  by  30'  wide,  rectangular 

shaped  reinforced  concrete  pier 

Florida 

Bldg.  244 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park  Co:  Polk  FL  33825- 

Landholding  Agency:  Air  Force 

Property  Number  189520001 

Status:  Excess 

Conunent:  6239  sq.  ft.  masonry  frame,  needs 

rehab,  secured  area  w/altanate  access. 

most  recent  use — commissary 

Bldg.  242 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park  Co:  Polk  FL  33825- 

Landholding  Agency:  Air  Force 

Property  Number  189520002 

Status:  Excess 

Comment:  8554  sq.  ft,  steel  frame  module, 

secured  area  w/altemate  access,  most 

recent  use— exchange  branch 

Bldg.  427 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park  Co:  Polk  FL  33825- 

Landbolding  Agency:  Air  Force 

Property  Number  189520003 

Stabu:  Excess 

Comment:  5258  sq.  ft.,  metal  k  masonry 

frame,  secured  area  w/altemate  access, 

most  recent  use — bowling  center 
Facility  No.  0001 
Cocoa  Beach  Comm.  Annex  No.  2 
Cocoa  Beach  Co:  Brevard  FL  32931- 
Landholding  Agency:  Air  Force 
Property  Number  189610010 
Status:  Unutilized 
Comment:  telephone  switchgear  bldg..  474 

sq.  ft,  possible  asbestos 
Facility  No.  00901 
Cocoa  Beach  Comm.  Annex  No.  1 
Cocoa  Beach  Co:  Brevard  FL  32931- 
Landholding  Agency:  Air  Force 
Property  Number  189610011 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  telephone  svritch 

bldg.,  possible  asbestos 

HawaU 

Bldg.  S87,  Radio  Trans.  Fac. 
Lualualei.  Naval  Station.  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96788-3050 
Landholding  Agency:  Navy 
Property  Number  779240011 
Status:  Unutilized 

Comment:  7566  sq.  ft.  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 


Bldg.  466,  Radio  Trans.  Fac. 

Lualualei,  Naval  Station.  Eastern  Pacific 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779240012 

Status:  Unutilized 

Comment:  100  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — gas  station,  off-site  use 

only 

Bldg.  T33  Radio  Trans  Facility 

Naval  Computer  k  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number  779310003 

Status:  Unutilized 

Comment:  1536  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  64,  Radio  Trans  Facility 
Naval  Computer  &  Telecommunications  Area 
WahiawG  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number  779310004 
Status:  Unutilized 
Comment:  3612  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  594 

Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779620011 
Status:  Unutilized 
Conunent:  1300  sq.  ft.,  most  recent  use — 

(tarking  garage,  off-site  use  only 
Bldgs.  S233-S234.  S241-S244 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779620012 
Status:  Unutilized 
Conunent:  90  sq.  fL  each,  need  repairs.  nuMt 

recent  use — storage,  off-site  use  only 
Bldgs.  S229-S232 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779620013 
Status:  Unutilized 
Comment:  180  sq.  ft.  each,  need  repairs,  most 

recent  use— storage,  off-site  use  only 
Bldg.  4.  Naval  Station 
Pearl  Harbor,  Bishop  Point  (Hickam  AFB) 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number.  779620043 
Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 
Bldg.  20,  Naval  Station 
Pearl  Harbor,  Bishop  Point  (Hickam  AFB) 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779620044 
Status:  Unutilized 
Comment:  252  sq.  ft.,  needs  rehab,  most  ~ 

recent  use — storage,  off-site  use  only 
Bldg.  442,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779630088 
Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  i 
storage,  off-site  use  only 


Bldg.  Si 80 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640039 

Status:  Unutilized 

Comment:  3412  sq.  ft.,  2  story,  most  recent 

use — bomb  shelter,  off-site  use  only. 

relocation  may  not  be  feasible 
Bldg.  Si 81 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779640040 
Status:  Unutilized 
Comment:  4258  sq.  ft.,  1  story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  faasibie 
Bldg.  219 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779640041 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  220 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Niunber  779640042 
Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use- 
damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  222 

Naval  Station.  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779640043 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  foasible 
Bldg.  148,  Hale  Moku  Housing 
Navy  Public  Works  Center,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96818- 
Landholding  Agency:  Navy 
Property  Number:  779720122 
Status:  Excess 
Comment:  2138  sq.  ft.,  concrete/masonry/ 

wood,  needs  ma|or  rehab,  off-site  use  only 
Idaho 

Bldg.  121 

Mountain  Home  Air  Force  Base 

Main  Avenue 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189030007 

Status:  Excess 

Comment:  3375  sq.  ft.;  1  story  wood  frame; 
potential  utilities;  needs  rehab;  presence  of 
asbestos;  building  is  set  on  piers;  most 
recent  use — medical  administration, 
veterinary  services 

Bldg.  611 

Mountain  Home  Air  Force  Base 

Mountain  Home  AFB  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  189440016 

Status:  Underutilized 

Comment:  3200  sq.  ft,  1  story  wood  frame, 
needs  repair,  presence  of  lead  base  plaint 
and  asbestos,  most  recent  use — base  chapel 


Bldg.  2201 

Mountian  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189520005 

Status:  Underutilized 

Comment:  6804  sq.  ft.,  1  story  wood  frame, 
most  recent  use — temporary  garage  for  base 
fire  dept  vehicles,  presence  of  lead  paint 
and  asbestos  shingles 

Indiana 

Bldg.  140.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230007 

Status:  Underutilized 

Comment:  60  sq.  ft.,  concrete  block  bldg.. 

most  recent  use — trash  house,  access 

restrictions 

Maine 

Bldgs.  1001-1005, 1131-1140 

Charleston  Family  Housing  RandolphAJnion/ 

Maxwell 
Bangor  Co:  Penobscot  ME  04401- 
Landholding  Agency:  Air  Force 
Profwrty  Number  189640023 
Status:  Unutilized 
Comment:  15  duplex  homes  with  30  4- 

bedroom  housing  units,  each  unit=2605  sq. 

ft  w/one  car  garage 
Bldgs.  1126-1130 
Charleston  Family  Housing 
Randolph  Drive 

Bangor  Co:  Penobscot  ME  04401- 
Landholding  Agency:  Air  Force 
Property  Number:  189640024 
Status:  Unutilized 
Comment:  5  duplex  homes  with  10  4- 

bedroom  housing  unita,  each  unit=1451  tq. 

ft.  with  one  car  garage 
Bldgs  1141-1143 
Charleston  Family  Housing 
Maxwell  Lane 

Bangor  Co:  Penobscot  ME  04401- 
Landholding  Agency:  Air  Force 
Property  Ntimber  189640025 
Status:  Unutilized 
Conunent:  3  4-bedroom  housing  units,  each 

imit=2675  sq.  ft  w/one  car  garage 
Bldgs.  1144-1147.  1159-1162 
Charleston  Family  Housing 
Randolph  Drive 

Bangor  Co:  Penobscot  ME  04401- 
Landholding  Agency:  Air  Force 
Property  Number  189640026 
Status:  Unutilized 

Comment:  8  4-bedroom  housing  units,  each 
unit=1537  sq.  ft  w/one  car  garage 

Michigan 

Bldg.  30 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010779 

Stattis:  Excess 

Conunent:  2593  sq.  ft;  1  floor  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — communications 

transmitter  building 
Bldg.  46 

Caliunet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
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Landholding  Agency:  Air  Force 
Property  Number  189010786 
Status:  Excess 
Comment:  5898  sq.  ft.;  2  story;  concrate 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — visiting  personnel 

housing 

Bldg.  51 

Calumet  Air  Fort»  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Ageocy:  Air  Force 
Property  Number  189010791 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  52 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010792 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  53 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010793 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frwne 
residence  with  garage;  possible  asbestos 

Bldg.  54 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010794 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  55 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010795 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  56 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010796 
Status:  Elxcess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  57 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010797 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  58 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010798 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  vn\h  garage;  possible  asbestos 

Bldg.  59 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 
Property  Number  189010799 
Statm:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  pouible  asbestos 

Bldg.  60 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Fotce 
Property  Number  189010800 
Status:  Excess 

Conmient:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  61 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010801 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010802 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  fmae 
residence  with  garage;  possible  asbestos 

Bldg.  63 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  18^010803 
Statiis:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  64 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010804 
Status:  ExcBM 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  65 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18901080S 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  66 

Calumet  Air  Foroe  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010806 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  bame 
residence  with  garage;  possible  asbestos 

Bldg.  67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010807 
Statxis:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  68 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Nimiber  189010808 


Status:  Excess 

Comment:  1478  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 

Bldg.  70 

Caltmiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010809 

Status:  Excess 

Comment:  1394  sq.  ft.;  1  story  concrete  block: 

possible  asbestos;  most  recent  use — youth 

center 
Bldg.  72 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010811 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos 
Bldg.  73 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010812 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 

Bldg.  74 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Fotce 

Property  Number:  189010813 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities:  possible 

asbestos 

Bldg.  75 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010814 

Statiis:  Excess 

Conmient:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos 

Bldg.  76 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  ALr  Force 

Property  Number  189010815 

Status:  Excess 

Comment:  1168  sq.  (L:  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos 

Bldg.  77 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010016 

Status:  Excess 

Comment:  1168  sq.  ft;  1  story  wood  fnmt 

residence;  potential  utilities:  possible 

asbestos 

Bldg.  78 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010817 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities:  possible 

asbestos 
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Bldg.  79 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010818 

Statiis:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 

Bldg.  80 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913— 

Landholding  Agency:  Air  Force 

Property  Number  189010819 

Status:  Excess 

CAmment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 

Bldg.  81 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913— 

Landholding  Agency:  Air  Force 

Property  Number  189010820 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos 
Bldg.  82 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010821 
Status:  Excess 
Comment:  1168  sq.  ft;  1  story  wood  frame 

residence;  pmtential  utilities;  possible 

asbestos 
Bldg.  83 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010822 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  fnme 

residence;  potential  utilities;  possible 

asbestos 

Bldg.  84 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913— 

Landholding  Agency:  Air  Force 

Property  Number  189010823 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos 

Bldg.  85 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw,  MI  49913-   . 

Landholding  Agency:  Air  Force 

Property  Number:  189010824 

Status:  Excess 

Comment:  1168  sq.  ft.:  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 
Bldg.  88 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw,  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010825 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 
Bldg.  87 
Calumet  Air  Force  Station 


Calumet  Co:  Keweenaw,  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010826 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos 
Bldg.  88 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw,  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010827 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utiliti^;  possible 

asbestos 
Bldg.  89 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw,  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010828 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos 
Bldg.  97 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholdiog  Agency:  Air  Force 
Property  Number  189010829 
Status:  Excess 
Comment:  171  sq.  ft.;  1  floor  potential 

utilities;  most  recent  use— pump  house 
Bldg.  98 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw,  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010830 
Status:  Excess 
Comment:  114  sq.  ft  1  floor  potential 

utilities;  most  recent  use — pump  house 
Bldg.  10 

Calumet  Air  Fort»  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010836 
Status:  Excess 
Comment:  1056  sq.  ft;  1  story  wood  frame 

residence 
Bldg.  216 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010847 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage 

Bldg.  217 

Calumet  Air  For(»  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010848 

Status:  Excess 

Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage 
Bldg.  218 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010849 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage 
Bldg.  219 


Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010850 
Status:  Excess 

Comment:  780  sq.  ft;  1  story  wood  frame 
housing  garage 

Bldg.  220 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010851 

Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage 
Bldg.  221 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number  189010852 
Status:  Excess 
Comment:  780  sq.  ft;  1  story  ¥rood  frame 

housing  garage 
Bldg.  222 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010853 
Status:  Elxcess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  g»r»y 

Bldg.  223 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010854 

Stattis:  Elxcess 

Comment:  780  sq.  ft;  1  stoiy  wood  frame 

housing  garage 
Bldg.  224 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  1890108SS 
Stattis:  Excess 
Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage 
Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Fom 
Property  Number  189010856 
Status:  Excess 
Comment:  390  sq.  ft;  1  story  wood  frame 

bousing  garage 

Bldg.  212 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010859 

Stattis:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage 
Bldg.  214 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number.  189010861 
Status:  Excess 
Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage 
Bldg.  23 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
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Landholding  Agency:  Air  Force 
Property  Number;  189010865 
Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame: 
prior  use — storage  of  &re  hoses 

BIdg.  24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010866 
Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame; 
prior  use— storage  of  fire  hoses 

BIdg.  36 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010872 

Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses 
BIdg.  37 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010873 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses 

BIdg.  201 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010879 
Status:  Excess 

Comment:  25  sq.  ft;  1  floor  metal  frame;  prior 
use— storage  of  fire  hoses 

Parcel  1 

Old  Lifeboat  SUtion 

East  Tawas  Co:  Iosco  MI 

Landholding  Agency:  G5A 

Property  Number  549730011 

Status:  Excess 

Comment:  2062  sq.  ft.  station  bldg..  garage, 
boathouse,  oilhouse,  possible  asbestos/lead 
paint,  eligible  for  listing  on  National 
Register  of  Historic  Places 

GSA  Number  l-UU-MI-500 

Parcel  2 

Tawas  Point  Lighthouse 

East  Tawas  Co:  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number  549730012 

Status:  Excess 

Comment:  lighthouse,  duplex  dwelling. 
garage,  storage,  possible  asbestos/lead 
paint,  wetlands,  listed  on  National  Regist^ 
of  Historic  Places,  restricted  access 

GSA  Number,  l-U-MI-500 

Montana 

Facility  #1 

Havre  Training  Site 

Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189530047 

Status:  Excess 

Comment:  6843  sq.  ft.,  1  story  brick  frame, 

good  condition,  most  recent  use-technical 

training  site 
Bldg.  110  .  "" 

Forsyth  Training  Site  •     "' 

Co;  Rosebud  MT 
Landholding  Agency:  Air  Force 
Property  Number  189610001 


SUtus:  Unutilized 

Comment:  6843  sq.  ft.,  needs  repair,  on  top 
of  bluff,  most  recent  use — offices 

Bldg.  112 

Forsyth  Training  Site 
Co:  Rosebud  MT 

Landholding  Agency:  189610002 
Status:  Unutilized 

Comment:  586  sq.  ft.,  most  recent  use — cold 
storage 

Nebraska 

Bldg.  20 

Offutt  Communications  Annex  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number  189610004 
Status:  Unutilized 

Comment:  4714  aq.  ft.  most  recent  use — 
dormitory 

New  Jersey 

Former  Tyberg  Residence 

National  Park  Service 

Wallpack  Co:  Sussex  NJ  07881- 

Landholding  Agency:  Interior 

Property  Number  619720053 

Status:  Unutilized 

Comment:  most  recent  use — housing,  off-site 

use  only 
North  Carolina 

Bldg.  128,  Camp  Lejeune 

Greater  Sandy  Run  Training  Area 

Camp  Lejeune  Co:  Onslow  NC  28542- 

Landholding  Agency:  Navy 

Property  Nimiber  779620028 

Status:  Unutilized 

Comment:  2008  sq.  ft.  2-story,  most  recent 

use — residence,  may  have  State  historical 

significance,  off-site  use  only 

Bldg.  146,  Camp  Lejeune 

Greater  Sandy  Run  Training  Area 

Camp  Lejeune  Co:  Onslow  NC  28542- 

Landholding  Agency:  Navy 

Property  Number  779620029 

SUtus:  Unutilized 

Comment:  1900  sq.  ft,  concrete  block,  most 

recent  use — gas  station,  off-site  use  only 
Bldg.  117,  Camp  Lejeune 
Greater  Sandy  Run  Training  Area 
Camp  Lejeune  Co:  Onslow  NC  28542- 
Landholding  Agency:  Navy 
Property  Number  779720042 
Status:  Unutilized 
Comment:  1456  sq.  ft,  fiwne.  off-site  use 

only 
Bldg.  118.  Camp  Lejeune 
Greater  Sandy  Run  Training  Area 
Camp  Lejeune  Co:  Onslow  NC  28542- 
Landholding  Agency:  Navy 
Property  Nimiber  779720043 
Statiu:  Unutilized 
Comment:  1456  sq.  ft.  frame,  off-site  use 

only 

Pennsylvania 

Former  Florio  House 

National  Park  Service 

Bushkill  Co;  Monroe  PA  18324- 

Landholding  Agency:  Interior 

Property  Number  619720050 

Status:  Unutilized 

Comment:  936  sq.  ft.  frame,  most  recent 

use — housing,  off-site  use  only 
Former  Hardtla  House 


Raymondskill 

Milfbrd  Co:  Pike  PA 

Landholding  Agency:  Interior 

Property  Number  619720051 

Status:  Unutilized 

Comment:  1527  sq.  ft.  frame.  2-story,  needs 

repair,  most  recent  use — housing,  off-site 

use  only 
Former  Hickman  House 
National  Park  Service 
Bushkill  Co:  Monroe  PA  18324-    ' 
Landholding  Agency:  Interior 
Property  Number  619720052 
Status:  Unutilized 
Comment:  approx.  1604  sq.  ft  frame,  2-story, 

most  recent  use — housing,  off-site  use  oaly 
Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  Pa  15215- 
Landholding  Agency:  VA 
Property  Number  979210001 
Status:  Unutilized 
Comment:  133  sq.  ft.,  one  story  brick  guard 

house,  needs  rehab 

South  DakoU 

West  Communications  Aimex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  3770«^- 

Landholding  Agency:  Air  Force 

Property  Number  189340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Texas 

Bryan  Federal  Building 

216  W  26th  Street 

Bryan  Co;  Brazos  TX  77801- 

Landholding  Agency:  GSA 

Property  Number  549730003 

Status;  Underutilized 

Comment:  portion  of  4000  sq.  ft  bldg..  most 

recent  use— office,  limitations  due  to 

potential  historic  significance 
GSA  Number  7-G-TX-1048 
Bldg.  110 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630006 
Status;  Unutilized 
Comment:  500  sq.  ft.,  most  recent  use — 

garage,  historic  properties 

Bldg.  109 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency;  DOT 
Property  Number  879630007 
Status:  Unutilized 

Comment:  2860  sq.  ft.  per  floor,  2-story,  most 
recent  use — residential,  historic  properties 

Bldg.  428 

Fort  Crockett/53Td  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630009 
Status:  Unutilized 

Comment:  2700  sq.  ft.,  most  recent  use — 
warehouse/office,  historic  properties 

Bldg.  433 

Fort  Crockett/53rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
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Property  Number  879630010 

Status:  Unutilized 

Comment:  1632  sq.  ft.  per  floor.  2-story,  most 

recent  use— residential,  historic  properties 
BIdg.  439 

Fort  Crockett/53rd  St.  Housing 
Galveston  Co;  Galveston  TX  77553- 
Landholding  Agency;  DOT 
Property  Number  879630011 
Status:  Unutilized 
Comment:  1632  sq.  ft  per  floor,  2-story,  most 

recent  use— residential,  historic  properties 

Bldg.  440 

Fort  Crockett/53rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553— 

Landholding  Agency:  DOT 

Property  Number  879630012 

Status:  Unutilized 

Comment:  1632  sq.  ft.  per  floor.  2-story,  most 

recent  use — residential,  historic  properties 
Bldg.  441 

Fort  Crocketty53rd  St.  Housing 
Galveston  Co;  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630013 
Status:  Unutilized 
Comment:  1632  sq.  ft  per  floor,  2-8tory.  most 

recent  use — residential,  historic  properties 
Bldg.  442 

Fort  Crockett/53rd  SL  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630014 
Status:  Unutilized 
Comment:  1632  sq.  ft.  per  floor,  2-8tory,  most 

recent  use — ^residential,  historic  properties 

Bldg.  106 

Fort  Crockett/Seawall  Blvd.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  DOT 

Property  Number  879630015 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — 

garage,  historic  properties 
Bldg.  105 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630016 
Status:  Unutilized 
Comment:  1634  sq.  ft  per  floor.  2-story,  most 

recent  use — residential,  historic  properties 

BIdg.  104 

Fort  Crockett/Seawall  Blvd.  Housing, 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  DOT 

Property  Number  879630017 

Status:  Unutilized 

Comment:  1634  sq.  ft.  per  floor,  most  recent 

use — residential,  historic  properties 
Bldg.  103 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630018 
Status:  Unutilized 
Comment:  1634  sq.  ft.  per  floor.  2-story,  most 

recent  use — residential,  historic  properties 
Bldg.  102 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number:  879630019 
Status:  Unutilized 


Comment:  1634  sq.  ft  per  floor.  2-story,  most 
recent  use — residential,  historic  properties 

Virginia 

Young  Property 

Rt  2.  Box  547 

Galax  Co:  Grayson  VA  24333- 

Landholding  Agency:  Interior 

Property  Number  619640007 

Status:  Unutilized 

Comment:  1113  sq.  ft.  residence,  guest 
cottage,  shop  building,  storage  shed,  off- 
site  use  only  • 

Nichols  Property 

Rt.  2.  Box  554 

Galax  Co:  Grayson  VA  24333- 

Landholding  Agency:  Interior 

Property  Number:  619640009 

Status:  Unutili2»d 

Comment:  1520  sq.  ft.  residence,  off-site  use 

only 
Golding  Property 
Rt  2.  Box  555 

Galax  Co:  Grayson  VA  24333- 
Landholding  Agency:  Interior 
Property  Number:  619640010 
Status;  Unutilized 
Comment:  2224  sq.  ft  residence,  needs 

repair,  barn,  rental  cottage,  shed,  off-site 

use  only 
Bldg.  1470 
509  King  Street 
Portsmouth  VA  23704- 
Landholding  Agency:  Navy 
Property  Number;  779640044 
Status;  Unutilized 
Comment;  21445  sq.  ft,  3-stoiy. 
Bldg.  U48 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710011 
Status:  Excess 
Comment:  19346  sq.  ft..  2-story,  off-site  use 

only 
Bldg.  VI 7 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710012 
Status:  Excess 
Comment:  9720  sq.  ft,  most  recent  use — shop 

space,  off-site  use  only 
Bldg.  V14 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710013 
Status:  Excess 
Comment:  2800  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  V15 

Naval  Base  Norfolk, 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710014 
Status:  Excess 
Comment:  17179  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — shipboard 

repair,  off-site  use  only 
Bldg.  V16 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710015 


Status:  Excess 

Comment:  2800  sq.  ft,  presence  of  lead  paint, 

most  recent  use — part  store,  off-site  use 

only 
Bldg.  V31 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710016 
Status:  Excess 
Comment:  23430  sq  ft.  presence  of  lead 

paint/asbestos,  off-site  use  only 

Bldg.  V38 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency;  Navy 

Property  Number  779710017 

Status:  Excess 

Comment:  16096  sq.  ft,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Bldg.  B41 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710018 

Status:  Excess 

Comment:  12115  sq.  ft,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Bldg.  VI 14 

Naval  Base  Norfolk. 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710019 

Status:  Excess 

Comment:  3214  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  VI 35 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710020 

Stattis:  Excess 

Comment:  20016  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  VI 35 A 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Propety  Number  779710021 

Status:  Excess 

Comment:  144  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  V135B 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710022 

Status:  Excess 

Comment:  2889  sq.  ft,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  V135C 

Navel  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710023 

Status:  Excess 

Comment;  645  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.V135D 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 
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Property  Number  779710024 
Status:  Excess 

Comment:  567  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  V145 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710025 
Stattis:  Excess 

Comment:  1525  sq.  ft.  presence  of  lead  paint, 
off-site  use  only 

Bldg.  LP22 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710026 

Status:  Excess 

Comment:  46844  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  LP196 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number.  779710027 
Status:  Excess 
Comment:  297  gross  sq.  ft.,  off-site  use  only 

Bldg.  R49 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710028 

Status:  Excess 

Comment:  12000  gross  sq.  ft.,  needs  repair, 

presene  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  R56 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710029 
Status:  Excess 
Comment:  4000  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  R60 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710030 

Status:  Excess 

Comment:  3970  gross  sq.  ft.,  needs  refMir, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  V27 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710031 
Status:  Excess 
Comment:  12852  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  V42 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779710032 
Status:  Excess 
Comment:  13026  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  V44 


Naval  Base  Norfolk 

Norfolk  V A  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710033 

Status:  Excess 

Comment:  736  gross  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  V4a 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779710034 
Status:  Excess 
Comment:  2408  gross  sq.  ft.,  presence  of 

asbestos,  off-site  use  only 

Bldg.  LP176 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710035 

Status:  Excess 

Comment:  25611  gross  sq.  ft.,  off-site  use 
only 

Bldg.  U47 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779710036 

Status:  Excess 

Comment:  1000  gross  sq.  ft.,  off-site  use  only 

Bldg.  V43 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710037 

Status:  Excess 

Comment:  8754  gross  sq.  ft.,  presence  of 
asbestos,  off-site  use  only 

Bldg.  V45 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710038 

Status:  Excess 

Comment:  1343  gross  sq.  ft.,  battery 
contamination,  presence  of  asbestos,  off- 
site  use  only 

Bldg.  LF38 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710039 

Status:  Excess 

Comment:  5292  gross  sq.  ft.,  needs  repair,  off- 
site  use  only 

Bldg.  V30AQ 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710040 

Status:  Excess 

Comment:  340  gross  sq.  ft.,  needs  repair, 
most  recent  use — storage,  off-site  use  only 

Bldg.  V102 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779710041 

Status:  Excess 

Comment:  4000  gross  sq.  ft.,  off-site  use  only 

Bldg.  V109 

Naval  Base  Norfolk 

Norfolk  VA  23511- 


Landholding  Agency:  Navy 

Property  Number  779710042 

Status:  Excess 

Comment:  646  gross  sq.  ft.,  off-site  use  only 

Bldg.  34 

Naval  Base  Norfolk,  St.  Julien's  Creek  Atmex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710046 

Status:  Excess 

Comment:  1260  sq.  ft.,  off-site  use  only 

Bldg.  91 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710047 

Status:  Excess 

Comment:  780  sq.  ft.,  off-site  use  only 

Bldg.  141 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 

Co:  Chesaf>eake  VA 

Landholding  Agency:  Navy 

Property  Number  779710048 

Status:  Excess 

Comment:  414  sq.  ft.,  off-site  use  only 

Bldg.  213 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710049 

Status:  Excess 

Comment:  1328  sq.  ft.,  off-site  use  only 

Bldg.  224 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 

Co:  Chesap>eake  VA 

Landholding  Agency:  Navy 

Property  Number:  779710050 

Status:  Excess 

Comment:  512  sq.  ft.,  off-site  use  only 

Bldgs.  237-238 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710051 

Status:  Excess 

Conunent:  63  sq.  it.  each,  off-site  use  only 

Bldgs.  241-243 

Naval  Base  Norfolk.  St.  Julien's  Creek  Annex 

Co:  Chesa{>eake  VA 

Landholding  Agency:  Navy 

Property  Number  779710052 

Status:  Excess 

Comment:  144  sq.  ft.  each,  off-site  use  only 

Bldg.  251 

Naval  Base  Norfolk,  St  Julien's  Creek  Aimex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710053 

Status:  Excess 

Comment:  1134  sq.  ft.,  off-site  use  only 

Bldg.  254 

Naval  Base  Norfolk,  St.  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710054 

Status:  Excess 

Comment:  156  sq.  ft.,  off-site  use  only 

Bldg.  280 

Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710055 

Status:  Excess 

Conunent:  126  sq.  ft.,  off-site  use  only 


Bldg.  357 

Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710056 

Status:  Excess 

Comment:  2214  sq.  fl.,  off-site  use  only  ' 

Bldg.  360 

Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710057 

Status:  Excess 

Comment:  144  sq.  ft.,  off-site  use  only 

Bldg.  383 

Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 

Landholding  Agency:  Navy 

Property  Number  779710058 

Status:  Excess 

Comment  160  sq.  ft,  off-site  use  only 

Bldg.  2058A 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720054 

Status:  Excess 

Comment:  280  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  only 
Bldg.  2076 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720055 
Status:  Excess 
Comment:  3000  sq.  ft.  Cur  condition,  most 

recent  use — ofBces,  off-site  use  only 
Bldg.  2078 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720056 
Status:  Excess 
Comment:  168  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2079 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720057 
Status:  Excess 
Comment:  576  sq.  ft,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2082 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720058 
Status:  Excess 
Comment:  187  sq.  ft,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  3319 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720059 
Status:  Excess 
Comment:  9000  sq.  it.,  Esir  condition,  most 

recent  use— maintenance,  off-site  use  only 
Bldg.  3373 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720060 


Status:  Excess 

Comment:  1800  sq.  ft.,  fair  condition,  most 

recent  use — ofBce,  off-site  use  only 
Bldg.  3627 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720061 
Status:  Excess 
Comment:  1200  sq.  ft.,  fair  condition,  most 

recent  use — laundry/dry  cleaners,  off-site 

use  only 
Bldg.  3684 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720062 
Status:  Excess 
Comment:  2200  sq.  ft.,  poor  condition,  most 

recent  use — recreation  pavillion,  off-site 

use  only 

Bldg.  3692 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720063 

Status:  Excess 

Comment:  3000  sq.  ft.,  £air  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  NAB748 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720064 
Status:  Excess 
Conunent:  1700  sq.  ft,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  3151 

Naval  Amphibious  Base  Little  Creek 
Norfolk' VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720065 
Status:  Excess 
Comment:  2600  sq.  ft,  bir  condition,  most 

recent  use — office,  off-site  use  only 
Housing 

Rt.  637— Gwynnville  Road 
Gwyim  Island  Co:  Mathews  VA  23066- 
Landholding  Agency:  DOT 
Property  Number  879120082 
Status:  Unutilized 
Comment:  929  sq.  ft.,  one  story  residence 

Wisconsin 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  979010056 

Status:  Underutilized 

Comment:  2200  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number:  979010053 
Status:  Underutilized 
Conunent:  40  acres,  bufiier  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 


California 

Land 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Landholding  Agency:  VA 

Property  Number  979240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  i 


Georgia 

NARACS  Site 

North  side  of  CA  Hwry  36,  5  ml.  vrect  of  I- 

75 
Co:  Lamar  GA 
Landholding  Agency:  GSA 
Property  Number:  549730002 
Status:  Excess 
Comment:  76.83  acres  with  deep  well  and 

pump  house,  most  recent  use — cattle 

grazing 
GSA  Number  4-U-GA-0855 
Naval  Submarine  Base 
Grid  R-2  to  R-3  to  V-4  to  V-1 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  779010229 
Status:  Underutilized 
Comment:  111.57  acres;  areas  may  be 

environmentally  protected;  secured  are* 

«dth  alternate  access. 

Maine 

Irish  Ridge  NEXRAD  Site 
Loring  AFB 

Fort  Fairfield  Co:  Aroostook  ME  04742- 
Landholding  Agency:  Air  Force 
Property  Number  189640017 
Status:  Unutilized 
Comment:  3.491  acres  in  fee  simple 
Pattern  Communications  Site 
Loring  AFB 

Stacyville  Co:  Herseytown  ME  04742- 
Landholding  Agency:  Air  Force 
Property  Number  189640018 
Status:  Unutilized 

Comment:  19.3  acres  in  fee  simple  plus 
access  easements 

Maryland 

46.725  acres 

Naval  Air  Warfare  Center 

WUlows  Road 

Lexington  Park  Co:  St  Mary's  MD 

Landholding  Agency:  Navy 

Property  Number  779710067 

Status:  Unutilized 

Comment:  buffer  area  within  Accident 

Potential  Zone  2,  no  utilities,  use  and 

access  restrictions 
VA  Medical  Center 
9500  North  Point  Road 
Fort  Howard  Co:  Baltimore  MD  21052- 
Landholding  Agency:  VA 
Property  Number  979010020 
Status:  Underutilized 
Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  i 

dump  site  for  leaves. 

Michigan 

Calumet  Air  Force  Station 
Section  1,  T57N,  R31W 
Houghton  Township 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010862 
Status:  Excess 
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Comment:  34  acres;  pMstentia!  utilities. 

Calumet  Air  Force  Station 

Section  31.  T58N.  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  4  9913- 

Landholding  Agency:  Air  Force 

Property  Number  189010863 

Status:  Excess 

Comment:  3.78  acres;  potential  utilities. 

Parcel  3,  Parcel  B 

East  Tawas  Co:  Iosco  Ml 

Landholding  Agency:  OS  A 

Property  Nimibw:  549730013 

Status:  Excess 

Comment:  2.02  acres  of  land,  wooded  and 

primarily  wetlands,  restricted  access 
GSA  Number  l-U-MI-500 

Montana 

6.43  acres 

Forsyth  Training  Site 
Co:  Rosebud  MT 
Landholding  Agency:  Air  Force 
Property  Number  189610003 
Status:  Unutilized 

Conmient:  6.43  acres,  moet  recent  use — tech. 
oper.  site  for  radar  bombing  range 

Ongpa 

1-C  Drain  Right-of-Way 

Klamath  Project 

Klamath  Falls  Co:  Klamath  OR  97603- 

Landholding  Agency:  Interior 

Property  Number  61962fX)02 

Status:  Unutilized 

Comment:  0.51  acres,  narrow  strip  of  land 

Texas 

Peary  Point  «2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5000 
Landholding  Agency:  Navy 
Property  Number  779030001 
Status:  Excess 

Commant  43.48  acres;  60%  of  land  under 
I  until  8/93. 


Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Niunber  979010079 

Status:  Underutilized 

Conmient:  13  acres,  pmrtion  formerly  landfill. 

portion  near  flammable  materials,  railroad 

crosses  property,  potential  utilities. 
VA.  Medical  Center 
4600  Memorial  Drive 
Waco  Co:  McLennan  TX  76711- 
Landholding  Agency:  VA 
Property  Number  979010061 
Statxis:  Underutilized 
Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent 

use — parking  lot 

Wisconsin 

VA  Medical  Center 

Coujity  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number  979010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 


Suitable/Unavailable  Propertiea 

Buildings  (by  State) 

Alaska 

Bldgs.  OOlAftB 

Spruce  Cape  Loran  Station 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99615- 

Landholding  Agency:  DOT 

Property  Number  879720001 

Status:  Excess 

Comment:  12492  sq.  ft.  steel  frame,  most 
recent  use — barracks  and  shops,  needs 
extensive  repairs,  in  Tsunami  evacuation 
area 

California 

Hawes  Site  (KHGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number  189010084 

Status:  Unutilized 

Comment:  9290  sq  ft,  2  story  concrete,  most 
recent  use-radio  relay  station,  possible 
asbestos,  land  belongs  to  Bureau  of  Land 
Management,  p>otential  utilities. 

Bldg.  116 

VA  Medical  Center 

Wilshire  and  Sa%«rtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979110009 

Status:  Underutilized 

Comment:  60309  sq.  ft..  3  story  brick  frame, 

seismic  reinforcement  defies.,  underutil. 

port  of  bldg.  used  inteimitly.,  needs  rehab, 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  lim. 

Florida 

Bldg.  36,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Nimiber  979230009 

Status:  Underutilized 

Comment:  Portion  of  15.984  sq.  ft..  1  story 
concrete  frame  bldg..  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  37,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230010 

Status:  Underutilized 

Comment:  Third  floor  of  a  concrete  frame 
bldg.  (13,900  sq.  ft.),  presence  of  asbestos, 
listed  on  Natl  Register  of  Historic  Places, 
access  restrictions.  .  .. 

Idaho 

Bldg.  516 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Landholding  Agency:  Air  Force 

Property  Number  189520004 

Status:  Excess 

Comment:  4928  sq.  ft..  1  story  wood  fr^me. 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices 
Bldg.  CFA-613 
Central  Facilities  Area 
Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 


Property  Number  419630001 

Status:  Unutilized 

Conmient:  1219  sq.  ft.,  most  recent  use — 
sleeping  quarters,  presence  of  asl)estos,  off- 
site  use  only 

Indiana 

Bldg.  24,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230005 

Status:  Underutilized 

Comment:  portion  of  4135  sq.  ft.  2-story 

wood  structure,  needs  ma)or  rehab,  no 

sanitary  or  heating  facilities,  presence  of 

asbestos,  access  restrictions. 
Bldg.  105,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number  979230006 
Status:  Underutilized 
Comment:  310  sq.  ft.,  1  story  stone  structure. 

needs  major  rehab,  no  sanitary  or  heating 

facilities,  access  restrictions. 

Iowa 

Bldg.  00627 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number  189310001 
Status:  Unutilized 
Comment:  1932  sq.  ft.,  1-story  concrete  block 

bldg.,  most  recent  use — storage,  pigeon 

infested,  contamination  investigation  in 

progress 
Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number  189310002 
Status:  Unutilized 
Comment:  1113  sq.  ft.,  1-story  concrete  block 

bldg.,  contamination  clean-up  in  process 

Kansas 

Bldg.  2703,  Forbes  Field 
Co:  Topeka  KS 

Landholding  Agency:  Air  Force 
Property  Number  189720042 
Status:  Unutilized 

Comment:  192,000  sq.  ft.  warehouse,  needs 
major  repaira 

Louisiana 

3  Office  Buildings 

St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 

Landholding  Agency:  Energy 

Property  Number  419640002 

Status:  Underutilized 

Comment:  4326  sq.  ft..  7877  sq.  ft.,  and  7892 

sq.  ft.,  good  condition 
Warehouse 
St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 
Landholding  Agency:  Energy 
Property  Number  419640003 
Status:  Underutilized 
Comment:  9830  sq.  ft.,  good  condition 

laboratory 

St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 

Landholding  Agency:  Energy 

Property  Number  419640004 


Federal  Register  /  Vol.  62,  No.  172  /  Friday.  September  5,  1997  /  Notices  46991 


Status:  Underutilized 

Comment:  1128  sq.  ft.,  good  condition 

Guard  House 

St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 

. Landholding  Agency:  Energy 

Property  Number:  419640005 

Status:  Underutilized 

Comment:  420  sq.  ft.,  good  condition 

2  Dock  Operator  Bldgs. 

St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 

Landholding  Agency:  Energy 

Property  Number:  419640006 

Status:  Underutilized 

Comment:  392  sq.  ft.  each 

Maine 

Bldg.  376,  Naval  Air  SUtion 

Topsham  Aimex 

Topsham  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number  779320011 

Status:  Unutilized 

Comment:  4530  sq.  ft,  2-8tory,  most  recent 

use— quarters,  needs  rehab 
Bldg.  383 

Topsham  Annex,  Naval  Air  Station 
Brunswick  ME  04011- 
Landholding  Agency:  Navy 
Property  Number  779720025 
Status:  Unutilized 
Comment:  4431  sq.  ft.,  1-story 
Bldg.  383 

Topsham  Annex,  Naval  Air  Station 
Brunswick  ME  04011- 
Landholding  Agency:  Navy 
Property  Number  779720025 
Status:  Unutilized 
Comment:  4431  sq.  ft,  1 -story 
Bldg.  382 

Topsham  Annex,  Naval  Air  Station 
Brunswick  ME  04011- 
Landholding  Agency:  Navy 
Property  Number  779720026 
Status:  Unutilized 
Comment:  14855  sq.  ft,  l-story,  sul^ect  to 

contamination 
Bldg.  382 

Topsham  Annex,  Naval  Air  Station 
Brunswick  ME  04011- 
Landlanding  Agency:  Navy 
Property  Number:  779720026 
Status:  Unutilized 
Comment:  14855  sq.  ft,  1-story,  subject  tQ 

contamination 
Bldg.  381 

Topsham  Annex,  Naval  Air  Station 
Brunswick  ME  04011- 
Landholding  Agency:  Navy 
Property  Number  779720027 
Status:  Unutilized 
Comment:  14057  sq.  ft.,  1-story 
Bldg.  381 

Topsham  Annex,  Naval  Air  Station 
Brunswick  ME  04011- 
Landholding  Agency:  Navy 
Property  Number  779720027 
Status:  Unutilized 
Comment:  14057  sq.  ft.,  l-story 
Mount  Desert  Rock  Light 
U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 
Landholding  Agency:  DOT 
Property  Number  879240023 


Status:  Unutilized 

Comment:  1600  sq.  ft,  2-story  vyood  frame  * 

dwelling,  needs  rehab,  limited  utilities, 

limited  access,  property  is  subject  to  severe 

storms 
Little  River  Light 
U.S.  Coast  Guard 
Cutler  Co:  Washington  ME 
Landholding  Agency:  DOT 
Property  Number  879240026 
Status:  Unutilized 
Comment:  1100  sq.  ft,  2-story  wood  frame 

dwelling,  well  is  contaminated,  limited 

utilities 
Burnt  Island  Light 
U.S.  Coast  Guard 

Southport  Co:  Lincoln  ME  04576- 
Landholding  Agency:  DOT 
Property  Number:  879240027 
Status:  Unutilized 
Comment:  750  sq.  ft,  2-8tory  wood  frame 

dwelling 

Maryland 

Bldg.  230 

Naval  Communication  Detachment 

9190  Commo  Road 

Cheltenham  Co:  Prince  George  MD  20397- 

5520 
Landholding  Agency:  Navy 
Property  Number  779330010 
Status:  Unutilized 
Comment:  12,384  sq.  ft.,  4-story,  needs  rehab, 

potential  utilities,  includes  37  acres  of  land 

Massachusetts 

Keepers  Dwelling 

Cape  Ann  Light,  Thachen  Island 

U.S.  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Landholding  Agency:  DOT 

Property  Number  879240024 

Status:  Unutilized 

Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 

large  wave  action  with  severe  ocean  storms 
Assistant  Keepers  Dwelling 
Cafw  Ann  Light,  Thachere  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  EXDT 
Property  Niunber  879240025 
Status:  Unutilized 
Comment:  1000  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

ocean  storms 

Michigan 

Bldg.  20 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010775 

Status:  Excess 

Comment:  13404  sq.  ft.;  1  floor  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — warehouse/supply 

facility. 
Bldg.  21 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010776 
Status:  Excess 
Comment:  2146  sq.  ft.;  1  floor  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — storage. 


Bldg.  22 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010777 

Status:  Excess 

Comment:  1546  sq.  ft.;  1  floor,  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility 
Bldg.  28 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010778 
Status:  Elxcess 
Comment:  1000  sq.  ft.;  1  floor,  possible 

asbestos;  potential  utilities;  most  recent 

use — ^maintenance  fodlity. 
Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010780 
Status:  Excess 
Comment:  2069  sq.  ft;  2  floors;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — administrative  &cility. 
Bldg.  41 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010781 
Status:  Excess 
Comment:  2069  sq.  ft;  1  floor  concrete 

block;  potential  utilities;  possible  asbestos: 

most  recent  use — dormitory. 
Bldg.  42 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010782 
Status:  Excess 
Comment:  4017  sq.  ft.;  1  floor,  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dining  ball. 
Bldg.  43 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010783 
Status:  Excess 
Comment:  3674  sq.  ft;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos: 

most  recent  use— dormitory. 
Bldg.  44 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010784 
Status:  Excess 
Comment:  7216  sq.  ft.;  2  story;  concrete 

block;  possible  asbestos;  potential  utilities: 

most  recent  use — dormitory. 
Bldg.  45 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010785 
Status:  Excess 

Comment:  6070  sq.  ft;  2  story;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use — administrative  facility. 
Bldg.  47 
Calumet  Air  Force  Station 
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Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010787 

Status:  Excess 

Comment:  83  sq.  ft.;  1  story;  concrete  block; 
potential  utilities;  most  recent  use- 
storage- 

Bldg.48 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010788 

Status:  Excess 

Comment:  96  sq.  ft.;  1  story;  concrete  block; 
potential  utilities;  most  recent  use — storage 

Bldg.49 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010789 

Status:  Excess 

Comment:  1944  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  most  recent  use — 

dormitory 
BIdg.50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010790 
Status:  Excess 
Cooiment:  6171  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — Fire  Department  vehicle 

parking  building 

Bldg.  14 

Cahunet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  Property  Number 

189010833 
Status:  Excess 
Comment:  6751  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

gymnasium 

Bldg.  16 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010834 

Status:  Elxcess 

Comment:  3000  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — commissary  facility 
Bldg.  9 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010835 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence 
Bldg.  11 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010837 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  floor  wood  &ame 

residence 
Bldg.  12 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010838 
Status:  Excess 


Comment:  1056  sq.  ft.;  1  story  wood  frame 
residence 

Bldg.  13 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Nmnber  189010839 
Statiu:  Excess 

Comment:  1056  sq.  ft.;  1  story  wood  frame 
residence 

Bldg.  5 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010840 
Status:  Excess 

Comment:  864  sq.  ft.;  1  floor  wood  frame 
residence;  f>08sible  asbestos 

Bldg.  6 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010841 

Status:  Excess 

Comment:  864  sq.  ft.;  1  floor  wood  frame 

residence;  possible  asbestos 
Bldg.  7 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number  189010642 
Status:  Excess 
Comment:  864  sq.  ft.;  1  story  wood  frame 

residence:  possible  asbestos 
Bldg.  8 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number  189010843 
Status:  Excess 
Comment:  864  sq.  ft;  1  floor  wotxi  frame 

residence;  possible  asbestos 
Bldg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 
Comment:  2340  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — heating  facility 

Bldg.  3 

Calumet  Air  Force  Station 

Caliunet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Niunber  189010845 

Status:  Excess 

Comment:  5314  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

maintenance  shop  and  office 
Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010846 
Status:  Excess 
Comment:  4528  sq.  ft.;  1  floor  concrete  block: 

possible  asbestos;  most  recent  use— office 

Bldg.  158 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010857 
Status:  Excess 


Comment:  3603  sq.  ft.;  1-story  concrete/steel; 

possible  asbestos;  most  recent  use — 

electrical  power  station 
Bldg.  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010864 
Status:  Excess 
Comment:  538  sq.  ft.;  1  floor  concrete/wood 

structure;  potential  utilities;  moat  recent 

use — gymnasium  facility 

Bldg.  31 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010867 
Status:  Excess 

Conunent:  36  sq.  ft.;  1  story;  metal  &«me; 
prior  use — storage  of  fire  hoses 

Bldg.  32 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010868 
Status:  Excess 

Comment:  36  sq.  ft;  1  story  metal  frame; 
prior  use — storage  of  fire  hoses 

Bldg.  33 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010869 
SUtus:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frame; 
prior  use — storage  of  fire  hoses 

Bldg.  34 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010870 
Status:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frsme; 
prior  use — storage  of  fire  hoses 

Bldg.  35 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010871 

Status:  Excess 

Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses 
Bldg.  39 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010874 
Status:  Excess 
Comment:  25  sq.  ft;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses 
Bldg.  202 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010880 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use— storage  of  fire  hoses 

Bldg.  203 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010881 
Status:  Excess 
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Comment:  25  sq.  ft;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses 

Bldg.  204 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010882 

Status:  Excess 

Comment:  25  sq.  ft;  1  floor  metal  frame;  prior 
use— storage  of  fire  hoses 

6ldg.  205 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913— 

Landholding  Agency:  Air  Force 

Property  Number  189010883 

Status:  Excess 

Conunent:  25  sq.  ft;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses 

Bldg.  206 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010884 

Status:  Excess 

Comment:  25  sq.  ft;  1  floor  metal  frame:  prior 
use — storage  of  fire  hoses 

Bldg.  207 

Calumet  Air  Force  Station 

Calumet  Co;  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010885 

Status:  Excess 

Comment:  25  sq.  ft;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses 
Bldg.  153 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010886 
Status:  Excess 

Comment:  4314  sq.  ft;  2  story  concrete  block 
fiacility  (radar  tower  bldg.);  potential  use — 
storage 
Bldg.  154 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010887 
Statiu:  Excess 

Comment:  8960  sq.  ft.;  4  story  concrete  block 
facility  (radar  tower  bldg.)  potential  use — 
storage 
Bldg.  157 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010868 
Status:  Excess 

Comment:  3744  sq.  ft;  1  story  concrete/steel 
facility  (radar  tower  bldg.);  potential  use — 
storage 
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Minnesota 

Bldg.  227 

Va  Medical  Center 

Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010033 

Statiis:  Unutilized 

Comment:  850  sq.  ft.,  2  story  wood  frame  and 

brick  residence,  utilities  disconnected 
Montana 
Bldg.  00007 


Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330066 

Status:  Unutilized 

Comment:  992  sq.  ft,  1-story  metal,  most 

recent  use — auto/hobby  shop 
Bldg.  00008 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330067 
Status:  Unutilized 
Comment:  2640  sq.ft.  1-stoiy  metal,  most 

recent  use — vehicle  parking 
Bldg.  00016 

Havre  Air  Force  SUtion  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330068 
Status:  Unutilized 
Comment:  3604  sq.  ft.  1-story  cinder  block. 

most  recent  use — storage 
Bldg.  00023 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330069 
Status:  Unutilized 
Comment:  3315  sq.  ft,  1-story  wood,  most 

recent  use— file  station 
Bldg.  00024 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330070 
Status:  Unutilized 
Comment:  5016  sq.  ft..  1-story  brick,  most 

recent  use — dormitory 
Bldg.  00027 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330071 
Status:  Unutilized 

Comment:  14280  sq.  ft,  1-story  cinder  block, 
most  recent  use — recreation  center  and 
commissary  store 
Bldg.  00029 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330072 
Status:  Unutilized 
Comment:  63  sq.  ft,  l-story  metal 
Bldg.  00031 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330073 
Status:  Unutilized 

Comment:  3130  sq.  ft.  1-story  cinder  block, 
most  recent  use — mainenance  shop  and 
admin. 
Bldg.  00032 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330074 
Status:  Unutilized 

Comment:  64  sq.  ft.,  metal,  most  recent  use — 
storage 

Bldg.  00035 

Havre  Air  Force  SUtion  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330075 

Status:  Unutilized 

Comment:  2252  sq.  ft.,  4-story  metal,  most 

recent  use — storage 
Bldg.  00039 

Havre  Air  Force  Station  Co:  Hill  MT  595(4- 
Landholding  Agency:  Air  Force  ^ 

Property  Number  189330076 


Status:  Unutilized 

Comment:  21824  sq.  ft.,  1 -story  masonry, 
most  recent  use — storage 

Bldg.  00040 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330077 

Status:  Unutilized 

Comment:  874  sq.  ft.,  1-story  masomy,  mott 
recent  use — storage 

Bldg.  00041 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330078 

Status:  Unutilized 

Comment:  108  sq.  ft.  1-story  masonry 

Bldg.  00042 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330079 

Status:  Unutilized 

Conunent:  760  sq.  ft.,  1-story  masonry,  most 
recent  use — ^warehouse 

Bldg.  00044 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Niunber  189330080 

Status:  Unutilized 

Conunent:  3298  sq.  ft,  1-story  metal,  most 

recent  use— wood  hobby  shop 
Bldgs.  51.  52.  56,  58 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330081 
Status:  Unutilized 
Comment:  1352  sq.  ft  each,  1-story  wood. 

most  recent  use — residential 
Bldgs.  53-55.  57,  59,  61,  63,  65,  67,  69.  71 
Havre  Air  Force  Station  Co:  HiU  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330082 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  each,  1-story  wood. 

most  recent  use — residential 
Bldgs.  60.  62,  64.  66.  68 
Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330083 
Status:  Unutilized 
Comment:  1361  sq.  ft.  each,  1-story  wood. 

most  recent  use — residential 
Bldgs.  70.  72,  74.  78 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330084 
Status:  Unutilized  » 

Comment:  1455  sq.  ft.  each,  1-story  wood. 

'  most  recent  use — residential 
Bldgs.  76,  80 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330085 
Status:  Unutilized 
Comment:  1343  sq.  ft.  each,  1-story  wood, 

most  recent  use — residential 
Bldg.  82 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Numl>er:  189330086 
Status:  Unutilized 
Comment:  1553  sq.  ft.,  1-story  wood,  most 

recent  use — residential 
Bldgs.  150, 152, 154, 156. 158. 160. 162. 164. 

168. 170, 172,  174,  176, 178,  180.  182. 184 
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Havre  Air  Force  StaUon  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330087 
Status:  Unutilized 

Comment:  1247  sq.  ft.  each,  1-story  wood, 
most  recent  use — residential 

Bldgs.  106-109, 112-113 

Havre  Air  Force  SUtion  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330088 

Status:  Unutilized 

Comment:  36  sq.  ft.  each,  most  recent  use — 

fire  hose  house 
Bldgs.  202,  204,  206.  212,  214,  216,  218 
Havre  Air  Force  StaUon  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330089 
Status:  Unutilized 
Comment:  72  sq.  ft.  each,  most  recent  use — 

storage  units 

Bldgs.  208,  210 

Havre  Air  Force  SUtion  Co:  Hill  MT  59501- 

Landhoiding  Agency:  Air  Force 

Property  Number:  189330090 

Status:  Unutilized 

Comment:  36  sq.  ft.  each,  most  recent  use — 

storage 
Malstrom  Communications  Annex 
(Transmitter).  39  78th  St..  N. 
Malstrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  Number.  189510023 
Status:  Excess 
Comment:  1966  sq.  ft.,  1  story  masonry  block 

bldg.  on  22  acres,  limited  utilities,  roof 

needs  replacement 
GSA  Number  7-D-MT-4240 

Nebraska 

Bldg.  64 

Offutt  AFB 

Silver  Creek  Co:  Nance  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number  189720040 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  most  recent  use — 

admin.,  needs  major  rehab,  possible 

asbestos/lead  base  paint 

New  Hamspshire 

Bldg.  127 

New  Boston  Air  Force  Staton 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320057    .  ,  ^i; 

Status:  Excess 

Comment:  698  sq.  ft.,  l-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage 

New  York 

Bldg.  118 

10  Peimsylvania  Ave. 
Upton  Co:  Suffolk  NY  11973- 
Landholding  Agency:  Energy 
Property  Number  419710001  ^--  «■ 

Status:  Excess 

Comment:  2000  sq.  ft.,  2-story,  needs  repair, 
presence  of  asbestos,  off-site  use  only 

Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstown  OH 
Landholding  Agency:  Navy 
Property  Number  779320012 
Status:  Unutilized 


Comment:  3067  sq.  ft.  2  story,  possible 
asbestos 

Peimsylvania 

Bldg.  2.  VAMC 

1700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Landholding  Agency:  VA 

Property  Number:  979230011 

Status:  Underutilized 

Comment:  portion  of  16,360  sq.  ft.  3-8tory 

structiire,  most  recent  use — storage 
Bldg.  3,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230012 
Status:  Underutilized 
Comment:  portion  of  bldg.  (3850  aqfl  4360  sq. 

ft.),  most  recent  use — storage 
Bldg.  103,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230014 
Status:  Underutilized 
Comment:  portion  of  1215  sq.  ft.  2-story  stone 

farm  house,  needs  repair 

Puerto  Rico 

Bldgs.  501  &  502 

U.S.  Naval  Radio  Transmitter  Facility 

SUte  Road  No.  2 

Juana  Diaz  PR  00795- 

Landholding  Agency:  Navy 

Property  Number  779530007 

Status:  Underutilized 

Comment:  Reinforced  conoate  structures, 
limited  access,  needs  rehab,  most  recent 
use — transmitter  and  power  house 

Texas 

Bldg.  697 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number  189110092 

Status:  Unutilized 

Comment:  770  sq.  ft.;  possible  asbestos;  most 
recent  use — supply  store;  needs  rehab. 

Bldg.  698 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number  189110093 

Status:  Unutilized 

Comment:  5815  sq.  ft.;  1  story  corrugated 
iron;  possible  asbestos:  needs  rehab;  most 
rec«it  use — recreation,  woricshop. 

Bldg.  2435 

liigiina  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 

Landholding  Agency:  Navy 

Property  Number  779010161 

Status:  Underutilized 

Comment:  1730  sq.  ft;  1  stocy  residence. 

Bldg.  2436 

Ijiguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010162 

Status:  Underutilized 

Comment:  3352  sq.  (t;  1  story  residence 

Bldg.  2460 


'  residence 


:7841»- 


Ijguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010163 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  i 

Bldg.  2462 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  : 

Landholding  Agency:  Navy 

Property  Number  779010164 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence 

Bldg.  2464 

Ijiguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010165 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence 

Bldg.  2466 

I.agufia  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010166 

Status:  Underutilized 

Comment:  1576  sq.  ft;  1  story  residence 

Bldg.  2467 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010167 

Status:  Underutilized 

Comment:  3532  sq.  ft;  1  story  i 

Bldg.  2468 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  '. 

Landholding  Agency:  Navy 

Property  Number  779010168 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2472 

Ij>guna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010169 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2476 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010170 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence 

Bldg.  2482 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  '. 

Landholding  Agency:  Navy 

Property  Number  779010171 

Status:  Underutilized 

Comment:  1760  sq.  ft;  1  story  i 

Bldg.  2495 

Ijguna  Housing  Area 

NAS  Corpus  Christi 


'  residence 


78419- 


78419- 


'  residence 
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Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010172 

Status:  Underutilized 

Comment:  1760  sq.  ft.;  1  story  residence 

Bldg.  2514 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010173    ' 

Status:  Underutilized 

Comment:  1730  sq.  ft;  1  story  residence 

Bldg.  2518 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010174 

Status:  Underutilized 

Comment:  1676  sq.  ft;  1  story  residence 

Bldg.  2520 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010175 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence 

Bldg.  2522 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010176 

Status:  Underutilized 

Comment:  1676  sq.  ft;  1  story  residence 

Bldg.  2526 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010177 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence 

Bldg.  2423 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010178 

Status:  Underutilized  * 

Comment:  3352  sq.  ft.;  1  story  residence 

Bldg.  2427 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010179 

Status:  Underutilized 

Comment:  3532  sq.  ft;  1  story  residence 

Bldg.  2431 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010180 

Status:  Underutilized 

Comment:  3532  sq.  ft.;  1  story  residence 

Bldg.  2424 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 


Property  Number  779010181 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence 

Bldg.  2433 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010182 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  stcnry  residence 

Bldg.  2428 

Laguna  Housing  Ana 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010183 

Status:  Underutilized 

Comment:  3352  sq.  ft;  1  story  residence 

Bldg.  2429 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010184 

Status:  Underutilized 

Comment:  3152  sq.  ft;  1  stoiy  residence 

Bldg.  2454 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010185 

Status:  Underutilized 

Comment:  3152  sq.  ft;  1  story  residence 

Bldg.  2477 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010186 

Status:  Underutilized 

Comment:  3152  sq.  ft;  1  story  residence 

Bldg.  2485 

Laguna  Housing  Area  •-~ 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010187 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence 

Bldg.  2499 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  784J9- 

Landholding  Agency:  Navy 

Property  Number:  779010188 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence 

Bldg.  2503 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 

Landholding  Agency:  Navy 

Property  Number  779010189 

Status:  Underutilized 

Comment:  3152  sq.  ft;  1  story  residence 

Bldg.  2507 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010190 

Status:  Underutilized 


Comment:  3152  sq.  ft.;  l  story  residence 

Bldg.  2513 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010191 

Status:  Underutilized 

Comment:  3152  sq.  ft;  1  story  residence 

Bldg.  2521 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010192 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence 

Bldg.  2451 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010193 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2458 

I^aguna  iJousing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010194 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2461 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010195 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2473 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010196 

Status:  Underutilized 

Conunent:  1758  sq.  ft.;  1  story  residence 

Bldg.  2478 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010197 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2480 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010198 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2484 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010199 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence 

Bldg.  2486 
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Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number.  779010200 

Status:  Underutilized 

Comment:  1758  sq.  ft;  1  story  residence 

Bldg.  2487 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010201 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2488 

Lagima  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010202 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2494 

Lagiina  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010203 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2500 

Lagima  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010204 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2502 

l.agiina  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010205 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2506 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010206 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2508 

liftgiina  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010207 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2525 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010208 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence 

Bldg.  2452 

Laguna  Housing  Area 

NAS  Corpus  Christi 


Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010209 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence 

Bldg.  2475 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010210 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence 

Bldg.  2479 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010211 

Status:  Underutilized 

Comment:  3356  sq.  ft.:  1  story  residence 

Bldg.  2497 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010212 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence 

Bldg.  2501 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010213 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence 

Bldg.  2505 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numlwr  779010214 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence 
Bldg.  2515 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010215 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence 
Bldg.  2517 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010216 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence 
Bldg.  2519 

I^aguna  Housing  Area 
NAS  Corpus  Christi 
Carpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010217 
Status:  Underutilized 
Coounent:  3356  sq.  ft.;  1  story  residence 
Bldg.  2523 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 


Property  Number  779010218 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence 

Bldg.  2465 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010219 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence 
Bldg.  2493 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010220 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence 
Bldg.  2510 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010221 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence 
Bldg.  2474 

Lagima  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010222 
Status:  Underutilized 
Comment:  3528  sq.  ft.;  1  story  residence 
Bldg.  2481 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010223 
Status:  Underutilized 
Comment:  3528  sq.  ft.;  1  story  residence 
Bldg.  2509 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010224 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence 
Bldg.  2511 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010225 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence 
Bldg.  2512 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010226 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence 
Bldg.  2527 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010227 
Status:  Underutilized 
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Comment:  1676  sq.  ft.;  1  story  residence 

Brownsville  Urban  System  (Grantee) 

700  South  Iowa  Avenue 

Brownsville  Co:  Cameron  TX  78520- 

Landholding  Agency:  DOT 

Property  Number  879010003 

Status:  Unutilized 

Conunent:  3500  sq.  ft..  1  story  concrete  block. 

(2nd  floor  of  Admin.  Bldg.)  on  10750  sq. 

ft.  land,  contains  underground  diesel  fuel 

tanks 
Bldg.  115 

Fort  Cn)ckett/43rd  St.  Housing 
Galveston  Co.:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Nuimber  879630001 
Status:  Unutilized 
Comment:  500  sq.  ft,  most  recent  use — 

garage,  historic  properties 
Bldg.  114 

Fort  CrockBtt/43rd  St  Housing 
Galveston  Co.:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630002 
Status:  Unutilized 
Comment:  3150  sq.  ft.  per  floor,  2-story,  most 

recent  use — residence,  historic  propiBrties 
Bldg.  113 

Fort  Crockett/43rd  St  Housing 
Galveston  Co. :  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number:  879630003 
Statiis:  Unutilized 
Conmient:  200  sq.  ft,  most  recent  use — 

garage,  historic  properties 
Bldg.  112 

Fort  Crockett/43rd  St  Housing 
Galveston  Co.:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number:  879630004  , 

Status:  Unutilized 
Comment:  2880  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
Bldg.  Ill 

Fort  Crockett/43rd  St  Housing 
Galveston  Co.:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number.  879630005 
Status:  Unutilized 
Comment:  2880  sq.  ft.  per  floor.  2-8tory.  most 

recent  use — residential,  historic  properties 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  2350a- 
Landholding  Agency:  Navy 
Property  Number  779010109 
Status:  Unutilized  ^ 
Comment:  3665  sq.  ft..  1  story,  possible 
asbestos,  most  recent  use — laundry 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110001 

Status:  Unutilized 

Comment:  3613  sq.  ft.,  3  story  wood  frame 

masonry  veneered,  potential  utilities, 

possible  asbestos,  needs  rehab 
Bldg.  79 
Medical  Center 


N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  62801- 

Landholding  Agency:  VA 

Property  Number:  979110003 

Status:  Unutilized 

Comment:  45  sq.  ft.,  1  story  brick  and  tile 
frame,  limited  utilities,  most  recent  use — 
reservoir  house,  use  for  storage  purposes 

Land  (by  State) 

Arizona 

Tract  No.  APO-SRP-RB-5 

Mesa  Co:  Maricopa  AZ  85213- 

Location:  2000  south  of  Thomas  Road  at  Val 

Vista  Drive 
Landholding  Agency:  Interior 
Property  Number:  619410005 
Status:  Unutilized 
Comment:  0.57  acre:  20  foot  strip  of  land 

which  is  1,026  ft  long 
Quartermaster  Depot 
4th  Avenue  and  Colorado  River 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number  619420001 
Statiu:  Unutilized 
Comment:  Less  than  1  acre,  dirt  and 

shrubbery  along  the  river;  lease 

restrictions,  historical  site 
ACDC  Tract  No.  T-71A 
Along  the  Arizona  Canal 
Glendale  Co:  Maricopa  AZ  85306- 
Landholding  Agency:  Interior 
Property  Number  619530001 
Status:  Excess 
Comment  3.15  acres 

Tract  No.  OSG-1-23 
Near  McDowell  Road  ft  Bush  Hwy. 
Mesa  Co:  Maricopa  AZ  85207- 
Landholding  Agency:  IntericM' 
Property  Number  619530012 
Status:  Excess 

Comment:  0.29  acres,  located  next  to  private 
land  owner,  limited  access 

California 

Norton  Com.  Facility  Annex 

Norton  AFB 

Sixth  and  Central  StreeU 

Highland  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number  189010194 

Status:  Excess 

Comment:  30.3  acres;  most  recent  use — 

recreational  area;  portion  subject  to 

easements 
Folsom  South  Canal 
SW  comer  of  Whiterock  Rd.  ft  Folsom  S 

Canal 
Rancho  Cordova  Co:  Sacramento  CA  95670- 
Landholding  Agency:  Interior 
Property  Number  619310002 
Status:  Excess 
Comment:  1.52  acres;  perpetual  easement 

over  .25  acre,  sinroimding  land  use  is 

commercial 

Excess  Land  at  Eureka  Housing 
Eureka  Co:  Humboldt  CA  95501- 
Landholding  Agency:  DOT 
Property  Number  889540001 
Status:  Unutilized 

Comment:  .5  acres,  encroachment  by 
adjoining  land  owners,  easement 

Florida 

Woodland  Tract 


Elgin  AFB.  AF  Enlisted  Widows'  Home 
Ft  Walton  Beach  Co:  Okaloosa  FL  32542- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189540020 
Status:  Unutilized 
Comment:  3.43  acres,  easement 
Naval  Public  Works  Center 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  3250S- 
Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing 
Landholding  Agency:  Navy 
Property  Number  779010157 
Status:  Unutilized 
Comment:  22  acres 
Compound,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230017 
Status:  Underutilized 
Comment:  approx.  7  acres,  storaga 

compoimd.  partially  wooded 

Georgia 

Naval  Submarine  Base 

Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010255 

Status:  Undemtilized 

Comment:  495  acres;  86  acre  portion  located 

in  floodway.  secured  area  with  alternate 

access 
Land — St  Simons  Boathouae 
St  Simons  Island  Co:  Glynn  GA  31522-0577 
Landholding  Agency:  DOT 
Property  Number  879540003 
Status:  Unutilized 
Comment  .08  acres,  most  recent  use— pier 

and  dockage  for  Coast  Guard  boats 

Illinois 

VA  Medical  Center 

3001  Green  Bay  Road 

North  Chicago  Co:  Lake  IL  60064- 

Landholding  Agency:  VA 

Property  Number  979010082 

Status:  Underutilized 

Comment  2.5  acres,  currently  being  used  as 

a  construction  staging  area  for  the  next  ft- 

8  years,  potential  utilities 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battie  Creek  Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Number  979010015 
Status:  Undemtilized 
Comment:  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities 

Miimesota 

Bldg.  227-229  Land 
VA  Medical  Center 
Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010006 
Status  Undemtilized 
Comment  2.0  acres,  potential  utilities, 
buildings  occupied,  residence/garage 
VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
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Lxtcation:  Land  (Site  of  Building  15, 16.  21. 
48.64T10) 

Landholding  Agency:  VA 

Property  Number  979010024 

Status:  Underutilized 

Comment:  12.1  acres,  most  recent  use- 
parking,  potential  utilities 

Land — 12  acres 

VAMC 

Near  5629  Minnehaha  Avenue 

Minneapolis  Co:  Hennepin  MN  55417—   - 

Landholding  Number:  979010031 

Status:  Unutilized 

Comment:  12  acres,  possible  asbestos.  leased 
to  Department  of  Natural  Resources  as  a 
park  walking  trail 

Nebraska 

Land/Offutt  Conun.  Annex  No.  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number  189720041 
Status:  Unutilized 

Comment:  354  acres,  most  recent  use — radio 
transmitter  site.  %vetlands.  isolated  area 

New  York 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Landholding  Agency:  979010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easements,  portion  leased 

Pennsylvania 

VA  Medical  Center 

New  Castle  Road 

Bultler  Co:  Butler  PA  16001- 

Landholding  Agency:  VA 

Property  Number  979010016 

Status:  Underutilized 

Conunent:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities 
Land  No.  645 
VA  Medical  Center 
Highland  Drive 

PitUburg  Co:  Allegheny  PA  15206- 
Location:  Between  Cam[>ania  and  Wiltsie 

Streets. 
Landholding  Agency:  VA 
Property  Number  979010080 
Status:  Unutilized 
Comment:  90.3  acres,  heavily  wooded, 

propwrty  includes  dump  area  and 

numerous  site  storm  drain  out&lls 
Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Landholding  Agency:  VA 
Property  Number  979340001  .^ 

Status:  Underutilized 
Comment:  34.16  acres,  open  field,  most 

recent  use — recreation/buffer 

Virgin  Islands 

Ham's  Bluff  Test  Site 

Freddriksted  Co:  St.  Croix  VT  00840- 

Landholding  Agency:  Navy 

Property  Number  779530006 

Status:  Unutilized 

Comment:  22.5  acres,  bldg.  construction 

underway,  secured  area  w/altemate  access. 

property  reverts  to  Transportation  when 

Navy  vacates 


Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number  779010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — 

sandpit:  secured  area  with  alternate  access 

SniUbWTo  Be  EKcawed 

Buildings  (by  State) 

Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnold  Co:  Dukes  MA  02713- 

Landholding  Agency:  DOT 

Property  Number  879310001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only 
Nauset  Beach  Light 
Nauset  Beach  Co:  Barnstable  MA 
Landholding  Agency:  DOT 
Property  Number  879420001 
Status:  Unutilized 
Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation 
Plymouth  Light  Co:  Plymouth  MA 
Landholding  Agency:  DOT 
Property  Number  879420003 
Statiu:  Unutilized 
Comment:  250  sq.  ft.  tower,  and  2096  sq.  ft. 

dwelling,  wood  frame,  most  recent  use — 

aid  to  navigation/housing 
Light  Tower,  Highland  Light 
Near  Rt  6.  9  miles  south  of  Race  Point 
North  Truro  Co:  BamsUble  MA  02652- 
Landholding  Agency:  DOT 
Property  Number  879430005 
Statiu:  Excess 
Comment:  66  it.  tower.  14'9"  diameter,  brick 

structure,  scheduled  to  be  vacated  9/94 

Keepers  Dwelling 

Highland  Light 

Near  Rt.  6.  9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  E)OT 

Property  Number  879430006 

Status:  Excess 

Comment:  1160  sq.  ft..  2-story  wood  frame. 

attached  to  light  tower,  scheduled  to  be 

vacated  9/94 
Duplex  Housing  Unit 
Highland  Light 

Near  Rt  6.  9  miles  south  of  Race  Point 
North  Truro  Co:  BamsUble  MA  02652- 
Landholding  Agency:  DOT 
Property  Number  879430007 
Status:  Excess 
Comment:  2  living  units.  930  sq.  ft.  each,  1- 

story  each,  located  on  eroding  ocean  bluff. 

scheduled  to  be  vacated  9/94 
Nahant  Towers 
Nahant  Co:  Essex  MA 
Landholding  Agency:  DOT 
Property  Number  879530001 
Status:  Unutilized 
Cbmment:  196  sq.  ft..  8-story  observation 

tower 

New  Hampshire 

Naval  &  Marine  Corp.  Rsv.  Ctr. 


199  North  Main  St. 

Manchester  NH  03 1 02- 

Landholding  Agency:  Navy 

Property  Number:  779530005 

Status:  Excess 

Comment:  3  bldgs.  on  2.53  acres  of  land. 

limited  utilities,  limited  use  prior  to 

environmental  cleanup 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  189530048 

Status:  Excess 

Comment:  4955  sq.  ft..  2  story  concrete  block, 

needs  rehab,  most  recent  use— 

administration 
Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530049 
Status:  Excess 
Comment:  1476  sq.  ft,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530050 
Status:  Excess 
Comment:  2466  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

Bldg.  11 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530051 
Status:  Excess 

Comment:  1750  sq.  ft.,  story  wood  frame, 
needs  rehab,  most  recent  use — storage 

Bldg.  8 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  189530052 

Status:  Excess 

Comment:  1812  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications 
Bldg.  14 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  189530053 
Status:  Excess 
Comment:  156  sq.  ft.,  1  story  wood  frame, 

most  recent  use — vehicle  fuel  station 
Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Ntimber  189530054 
Status:  Excess 
Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — assembly  hall 
Bldg.  31 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530055 
Status:  Excess 
Comment:  8252  sq.  ft.,  1  story  concrete  block, 

most  recent  use — storage 
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Bldg.  32 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530056 
Status:  Excess 

Comment:  1627  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage 

Oregon 

Yaquina  Head  Lighthouse 

860  Lighthouse  Drive 

Nev>rport  Co:  Lincohi  OR  973S5- 

Landholding  Agency:  DOT 

Property  Number  879430003 

Statiis:  Underutilized 

Comment:  300  sq.  fL  tower  and  needs  repair, 

4.52  acres  lighthouse  area,  historic 

property 

Puerto  Rico 

Bldg.  561 

Former  Ramey  AFB 

Aguadilla  PR  00604- 

Landholding  Agency:  Navy 

Property  Number  779630001 

Status:  Unutilized 

Comment:  102666  sq.  ft  bldg.  on  12.287 
acres,  most  recent  use — manu&cturing, 
office  and  freight  distribution  center, 
presence  of  asbestos 

Washington 

Quarters  No.  1204 

604  S.  Maple 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number  619330001 

Status:  Excess 

Comment:  850  sq.  ft.,  one  story  fivme 

residence,  asbestos  siding 
Quarters  No.  1208 
608  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330002 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330003 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  frame 

residence  on  4.9  acres,  asbestos  siding 

Land  (by  State) 

QiinoU 

Libertyville  Training  Site 
Libertyville  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 
Property  Number  779010073 
Status:  Excess 

Conunent:  114  acres:  possible  radiation 
hazard:  existing  FAA  use  license 

Michigan 

U.S.  Coast  Guard — Air  Station 
Traverse  City  Co:  Grand  Traverse  MI  49684- 
Landholding  Agency:  DOT 
Property  Number  879120099 
Status:  Underutilized 

Comment:  21.7  acres,  most  recent  use — helo 
landings 


Miimesota 

Land  around  Bldg.' 240-249.  253 

VA  Medical  Center 

Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010007 

Status:  Unutilized 

Comment:  3.76  acTQS,  potential  utilities 

Now  York 

14.90  Acres 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  189530057 

Status:  Excess 

Comment:  Fenced  in  compound,  most  recent 

use — Air  Natl.  Guard  Communication  ft 

Electronics  Group 

Unsnitalbe  Properties 

Buildings  (by  State)  ' 

Alabama 

Bldg.  426,  Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Forge 
Property  Number:  189720027 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Dwelling  A 

USCG  Mobile  Pt  Station 
Ft.  Morgan 

Gulfshores  Co.  Baldvrin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number:  879120001 
Status:  Excess 
Reason:  Flood  way 
Dwelling  B 

USCG  Mobile  PL  Station 
Ft.  Morgan 

Gulfshores  Co.  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number  879120002 
Status:  Excess 
Reason:  Flood  way 
Oil  House 

usee  Mobile  Pt  Station 
Ft  Morgan 

Gul&hores  Co.  Baldvdn  AL  36542- 
Landholding  Agency:  DOT 
Property  Number  879120003 
Status:  Excess 
Reason:  Floodway 
Garage 

USCG  Mobile  Pt  Station 
Ft.  Morgan 

Gulfshores  Co.  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number  879120004 
Status:  Excess 
Reason:  Floodway 
Shop  Building 
USCG  Mobile  Pt  Station 
Ft.  Morgan 

Gul&hores  Co.  Baldwin  AL  36542- 
Landholding  Agency:  DOT 
Property  Number  879120005 
Status:  Excess 
Reason:  Floodwray 
Bldg.  7 
VA  Medical  Center 


Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number:  979730001 
Status:  Undemtilized 
Reason:  Secured  Area 
Bldg.  8 

VA  Medical  Center 
Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number  979730002 
Status:  Undemtilized 
Reason:  Secured  Area 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co.  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number  189010296 

Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 

Bldg.  165 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co.  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010298 

Statiu:  Unutilized 

Reason:  Secured  Aisa,  Isolated  area.  Not 
accessible  by  road.  Contamination 

Bldg.  150 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co.  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number  189010299 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010300 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  aiBSi 

Contamination 
Bldg.  306 

King  Salmon  Airport 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010303 
Statiu:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldg.  21-116 
Elmendorf  Air  Force  Base 
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21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010304 
Status:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldg.  63-320 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010307 
Status:  Unutilized 
Reason:  Secured  Area,  Contamination 

Bldg.  63-325 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Niunber:  189010308 
Status:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldg.  103 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Niunber  189010309 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  110 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010310 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  112 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010311 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  113 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010312 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  114 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010313 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 


Bldg.  115 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010314 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  118 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010315 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1018 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010317 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1025 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010318 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  1055 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010319 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  107 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Niunber  189010320 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  115 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010321 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  113 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  9950&- 

5000 


Landholding  Agency:  Air  Force 
Property  Number  189010322 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  150 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010323 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldg.  152 

Cape  Lisbume  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010324 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  301 

Cape  Lisbume  ^ir  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010325 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1001 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010326 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1003 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010327 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1055 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010328 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1056 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010329 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
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Bldg.  103 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010330 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Fence 
Property  Number  189010331 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010332 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010333 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  114 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010334 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  202 

Kotzebue  Air  Force  Station, 
21  CSG/DEER 

Elmendorf  Co:  Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010335 
Status:  Unutilized 
Reason:  Secured  Ar^a,  Isolated  area,  Not 

accessible  by  road.  Contamination 
Bldg.  204 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force  -^ 
Property  Number  189010336 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  205 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 


Property  Number:  189010337 

Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010338 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010339 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  50 

Cold  Bay  Air  Force  Station      > 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010433 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

by  road 
Comment:  Isolated  and  remote;  Arctic 

environment 
Bldg.  1548,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420001 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area,  Extensive 

deterioration 
Bldg.  1568,  Galena  Airport 
Ebnendorf  AFB  AK  99506-4420 
Landholding  Ageiicy:  Air  Force 
Property  Number  189420002 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 

Bldg.  1570,  Galena  Airport 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  189420003 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1700.  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420004 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1832,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Numbw:  189420005 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 

Bldg.  1842,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 


Property  Number  189420006 

Status:  Unutilized  . 

Reason:  Floodway,  Secured  Area,  Extenaiv* 

deterioration 
Bldg.  1844,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420007 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration 

Bldg.  1853,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number.  1 8944001 1 
Status:  Unutilized 
Reason:  Secured  Area,  Floodway 
Bldg.  24-825 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189440012 
Status:  Unutilized 

Reason:  Secured  Areo,  Within  airport  runway 
clear  zone 

Bldg.  24-820 
Elmendorf  Air  Force  BSse 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189440013  ' 

Status:  Unutilized 

Reason:  Secured  Area,  Within  oirput  runtv^ 
clear  zone 

Bldg.  21-878 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number  189440014 

Status:  Unutilized  .^, 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10-480 
Elinendorf  Air  Force  Base 
Anchorage  AK  99506-5000  ii. 

Landholding  Agency:  Air  Force 
Prop>erty  Number  189440015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  142 

Tin  City  Long  Range  Radar  Sits 
Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  110 

Tin  City  Long  Range  Radar  Site 
Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520014 
Status:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  646 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  Air  Force 
Property  Number.  189520015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2541 
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Galena  Airport 

Galena  Co:  Yukon  AK  * 

Landholding  Agency:  Air  Force 

Property  Number  189520016 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1770 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520017 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1  "■' 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AX 
Landholding  Agency:  Air  Force 
Property  Number  189520024 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520025 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  12 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520026 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Not 

accessible  by  road 

Bldg.1 

Wainwright  Dewline  Site 

Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number  189520027 

Status:  Unutilized 

Reason:  Extensive  deterioratioo.  Not 

accessible  by  road 
Bldg.  2 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK     ■' 
Landholding  Agency:  Air  Force 
Property  Number  189520028 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  3 

Wain%vright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520029 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Not 

accessible  by  road 
Bldg.  3024 

Tatalina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3045 

Tatalina  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 


Property  Number:  189530002 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  18 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  23 

Lonely  Dewline  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189530004 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration  y 

Bldg.  1015  "■ 

Kotzebue  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  2 

Flaxman  Island  DEW  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189530007 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive      • 

deterioration 
Bldg.  3 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530008 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  4100 

Cape  Romanzof  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530008 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  200 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530010 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2166 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530011 
Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  5500 

Cap)e  Newenham  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agerlry:  Air  Force 

Property  Number:  189530012 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration  7? 

Bldg.  8  1^ 

Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  75 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530014 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  86 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  3060 
Barter  Island 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Number  189530016 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  11-330 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189530017 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  11-490 
Elmendorf  Air  Pon»  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530018 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  21-870 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21-010 
Elmendorf  Air  Fcsce  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  24-611 
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Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  169530021 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  31-342 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530022 
Statiis:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  32-126 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530023 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Sectired  Area,  Extensive  deterioration 
Bldg.  32-129 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530024 
Statvis:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  42-350 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530025 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  44-775      ' 
Elinendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530026 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioratioo 
Bldg.  73-402 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530027 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Bldg.  73-403 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189530028 

Status:  Unu^lized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  21-737 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  23-990  '* 

Elmendorf  AFB 
Anchorage  AK  99506-3240 


Landholding  Agency:  Air  Force 

Property  Number  189630034 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 
Floodway.  Secured  Area,  Extensive 
deterioration 

Bldg.  25-001 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-002 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-003 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-004 

Elmendorf  of  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-005 

Elmendorf  Air  Fort:e  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-010 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-011 

Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-019 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  25-300 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number  189710013.. 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  28 

USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  9961&-5000 

Landholding  Agency:  DOT 

Property  Number  879210126 


Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  24 

USO^  Support  Center 
Kodiak  Co:  Kodiak  bland  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210127 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Within  2000  ft  of  flammable 

or  explosive  material 
Bldg.  19 

USCG  Support  Center  ,, 

Kodiak  Co:  Kodiak  Island  AK  99619-5000    ' 
Landholding  Agency:  DOT 
Property  Number  879210128 
Status:  Excess 
Reason:  Within  airport  runway  dear  zone. 

Secured  Area,  Other 
Comment:  Extensive  deterioration 
Bldg.  94 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210129 
Status:  Excess 

Reason:  Seciired  Area,  Other 
Comment:  Exteruive  deterioration 
Bldg.  18 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210132 
Status:  Excess 
Reason:  Sectired  Area,  Within  airport  runway 

clear  zone 
GSA  Number  U-ALAS-655A 
Bldg.  A512 
USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210133 
Status:  Excess 
Keason:  Secured  Area,  Within  airport  runway 

dear  zone.  Within  2000  ft  of  flammable  or 

explosive  material 

Bldg.  Rl,  Holiday  Beach  -^ 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.S-3 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310015 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.S-16 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  82 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  8793100117  .  ,      =i 

Status:  Unutilized 
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Reason:  Secured  Area  ^.  . 

Bldg.  86 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310018 

Status:  UnuUlizsd 

Reason:  Secured  Area 

Bldg.  98 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Uland  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number.  879310019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  524A 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number.  879310020 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Bldg.  624 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number.  879310021 

Status:  Unutilized 

Reason:  Within  airport  riinway  clear  zone. 

Secured  Area 
Housing  Ketchikan  (Naushon  UPH) 
3615  Baranof  Avenue 
Kethikan  Co:  Ketchikan  AK  99801- 
Landholding  Agency:  DOT 
Property  Number  879320005 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Old  Petersburg  Moorings 

Cannery  Wharf 

Petersburg  AK  99833- 

Landholding  Agency:  DOT 

Property  Number  879330002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  408-B 

USCG  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  U.  Bor.  AK  99619- 

Landholding  Agency:  DOT 

Property  Number  879640001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  456 

Coast  Guard — ISC  Kodiak 
Kodiak  Co:  Kodiak  Borough  AK  9961S- 
Landholding  Agency:  DOT 
Property  Number  879710002 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone, 

Secured  Area.  Extensive  deterioration 
Bldg.  Building  524A 
usee  ISC  Kodiak 

Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 
Landholding  Agency:  EXDT 
Property  Number  879710004 
Status:  Excess 

Reason:  Floodway,  Secured  Area 
Bldg.  R13.  USCG  ISC  Kodiak 
Holiday  Beach 

Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 
Landholding  Agency:  EXDT 
Property  Number  879720003 
Status:  Excess 


Reason:  Secured  Area 

Bldg.  172.  USCG  ISC  Kodiak 

Nyman's  Peninsula 

Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 

Landholding  Agency:  DOT 

Property  Number  879720004 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  160,  USCG  ISC  Kodiak 
Comsta/Buskin  Lake 
Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 
Landholding  Agency:  DOT 
Property  Number  879720005 
Status:  Excess 

Reason:  Secured  Area,  Extsnaive 
deterioration 

Arizona 

Facility  90002 

Holbrook  Radar  Site 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189340049 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Facility  Ml 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ 

Landholding  Agency:  Air  Force 

Property  Number  189710002 

Status:  Unutilized 

Reason:  Secured  Area 

Iim  Cabin  99 

North  Rim  Grand  Canyon 

Grand  Canyon  Co:  Coconino  AZ  86023- 

Landholding  Agency:  Interior 

Property  Number  619530013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg.  707  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadina  CA  92409-5045 
Landholding  Agency:  Air  Force 
"^  Property  Number  189010193 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadina  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010195 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  502  63  ABG/DE 
Norton  Air  Force  Base 
Lorton  Co:  San  Bemadina  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010196 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  23  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010197 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  100 
Point  Arena  Air  Force  Station 


(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010233 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  101 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Fort:e 

Property  Number  189010234 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  118 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010235 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  202 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010236 

SUtus:  Unutilized 

Reason:  Secured  Area 

Bldg.  201 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road.  Pt  Sal  Road.  Miguel itoCyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010546 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  202 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010547 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  203 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenbei:g  AFB  Co:  SanU  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010548 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  204  ^ 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437^ 
Location:  Highway  1 .  Highway  246.  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010549 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1823 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 
93437- 
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Location:  Hwy  1.  Hwy  246.  Coast  Road.  PT 

Sal  Rd..  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189130360 
Status:  Excess 
Reason:  Secured  Area.  Within  2(N)0  ft.  of 

flammable  or  explosive  material 
Bldg.  10312  ' 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210026 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  10503 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210028 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  16104.  Vandenberg  AFB 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Location:  Hwy  1.  Hwy  246.  Coast  Rd..  Pt  Sal 

Rd..  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number  189230020 
Sutus:  Underutilized 
Reason:  Secured  Area 
Bldg.  5428.  Vandenberg  AFB 
Vandenberg  Co:  SanU  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189310015 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  6407,  Vandenberg  AFB 
Vandenberg  Co:  SanU  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310024 
Sutus:  Unutilized 
Reqpon:  Secured  Area 
Bldg.  7304.  Vandenberg  AFB 
Vandenberg  Co:  SanU  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310030 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  8215 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330016 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  1988 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340003 
Sutus:  Unutilized 
Reason:  Other.  Secured  Area 
Conunent:  Electrical  Power  Generator  Bldg. 
Bldg.  1324 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340006 
Sutus:  Unutilized 


Reason:  Secured  Area 

Bldg.  1341 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189340007 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  1955 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189340008 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  5007 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189340009 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  6008 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189340014 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  6443 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189340020 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  7306 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189340022 

Status:  Unutilized 

Reason:  Secured  Area  ^ 

Bldg.  11190 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340025 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  16164 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340028 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  6521 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barl>ara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189410004 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  1203 


Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189440001 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  6348 

Vandenberg  Air  Force  Base 

Vandenberg  Co:  SanU  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189510020 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  908 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189520018 

Sutus:  Excess 

Reason:  Other 

Comment:  Detached  Latrine 

Bldg.  13004 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189520022 

Sutus:  Excess 

Reason:  Secured  Area,  ExUnsivs 
deterioration 

Bldg.  422 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189530029 

Sutus:  Unutilized 

Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  431 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 

Landholding  Agency:  Air  Force 

Property  Number  189530030 

Sutus:  Unutilized 

Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  470 

Vatidenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530031 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  480 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530032 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration        , 
Bldg.  508  ? 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Bartnra  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530033 
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Status:  Unutilized 
Reason:  Secured  Ana,  Extensive 
deterioration 

Bldg.  6011 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530035 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  6606 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Sante  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530037 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  7200 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530038 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  7307 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landfaolding  Agency:  Air  Force 
Property  Number  189530039 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  10717 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530041 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10722 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530043 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  13213 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530044 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  13215 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530045 
Status:  Unutilized  ' 

Reason:  Secured  Area,  Extensive 

deterioration 


Bldg.  893 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189620028 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  9350 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189620030 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  130C3 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189620031 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  13222 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Niunber  18960032 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  611 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630039 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  815 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630040 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1850 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630041 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1853 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630042 
SUtus:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  1856 

Vandenberg  Air  Force  Base 


Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630043 
Status:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  1865 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630044 
SUtus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  1874 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630045 
SUtus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 

Bldg.  1875 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630046 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1877 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630047 
Statiu:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 

Bldg.  1879 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630048 
SUtiu:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1885 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630049 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1898 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630050 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  06440 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 
93437- 


Landholding  Agency:  Air  Force 
Property  Number  189630051 
SUtiu:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  06445 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630052 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  13016 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189630054 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  21160 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630055 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  00350 

Vandenbei;g  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189630058 
SUtiu:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  06437 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189710014 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  10715 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710016 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  13522 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189710018 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  13607 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189710019 


Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  21300 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189710020 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  23206 

Vandenbei^g  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Foioe 
Property  Number  189710021 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  00530 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720007 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  00835 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Pro]>erty  Number  189720008 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  00879 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720009 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1028 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720010 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  01630 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720011 
Sutus:  Unutilized 
Reason:  Secured  Area.  Exteiuive 

deterioration 
Bldg.  01797 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720012 
SUtiu:  Unutilized 
Reason:  Secured  Area,  Exteiuive 
deterioration 


Bldg.  01830 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Baibara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720013 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  01852 

Vandenbei^g  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720014 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  06449 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Baibara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720015 
SUtiu:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  10003 

Vandenberg  Air  Force  Baae 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720016 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  10252 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720017 
SUtiu:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  11345 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landbolding  Agency:  Air  Force 
Property  Number  189720019 
SUtuts:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  13219 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189720020 
Status:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  13600 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720021 
Sutus:  Unutilized 
Reason:  Secured  Area,  Exteiuive 

deterioration 
Bldg.  14019 
Vandenberg  Air  Force  Base 


47008 


Federal  Register  /  Vol.  62,  No.  172  /  Friday,  September  5.  1997  /  Notices 


Vandenbeig  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force  , 

Property  Number;  189720022 
Status:  Unutilized  : . 

Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  14026 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  16162 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720024 
SUtus:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Bldg.  16191 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189720025 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  00866 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189730001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  22300 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numlwr  189730002 
SUtus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  918 

Sandia  National  Laboratories 
Livermore  CA  94550- 
Landholding  Agency:  Energy 
Property  Number  419640001 
SUtus:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Extensive  deterioration 

Castle  Area  Shops 
Sequoia  National.Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number  619720004 
SUtus:  Unutilized 
Reason:  Extensive  deterioration 
Giant  Forest  Village 
Sequoia  National  Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number  619720006 
Status:  Unutilized 
Reason:  Extensive  deterioration 


Cabins  90-92,  lOOV-146 
Sequoia  National  Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number:  619720008 
SUtus:  Unutilized 
Reason:  Extensive  deterioration 
Lower  Kaweah  514-549.  594 
Sequoia  National  Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Numlwr  619720010 
SUtus:  Unutilized 
Reason:  Extensive  deterioration 
Lower  Kaweah  Cabins — various 
Sequoia  National  Park 
Throe  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number.  619720009 
Sutus:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  331 

Piimacles  National  Monument 

Paicines  Co:  San  Benito  CA  95043- 

Landholding  Agency:  Interior 

Property  Number  619720046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

15  Buildings,  Davison  Ranch 

Orick  Co:  Humboldt  CA  95555- 

Landholding  Agency:  Interior 

Property  Number  619720047 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5500 

Wolf  Creek  Outdoor  School  Lodge 

Orick  Co:  Humboldt  CA  95555- 

Landholding  Agency:  Interior 

Property  Number  619720048 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  31104 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779340003 

SUtiu:  Unutilized 

Reason:  Secured  Area 

Bldg.  31107 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Nimiber  779420001 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  15951 

Naval  Air  Weapons  SUtions 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430006 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration.  Within  2000  ft  of  flammable 

or  explosive  material 

Bldg.  31539 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779430018 

Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 


Bldg.  00366 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520001 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  00405 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520002 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  00418 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520003 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  00426 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Landbolding  Agency:  Navy 

Property  Number  779520005 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  00427 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520006 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  00429 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520007 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  00430 

Naval  Air  Weapons  Sution 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520008 

Sutus:  Excess 

Reason:  Secured  Area 

5  Bldgs. 

Naval  Air  Weapons  Sutlon 

China  Lake  Co:  Kem  CA  93555- 

LocaUon:  Include:  fs  00360,  00415,  00419, 

00423,  00414 
Landholding  Agency:  Navy 
Property  Number  779520009 
Sutus:  Excess 
Reason:  SecAired  Area 

5  Bldgs. 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kara  CA  93555- 

Location:  Include:  rs  00428,  00359,  00362. 

00369. 00409 
Landholding  Agency:  Navy 
Property  Number  779520010 
Sutus:  Excess 
Reason:  Secured  Area 

5  Bldgs. 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Location:  Include:  f's  00367,  00416.  00425, 

00365.  00368 
Landholding  Agency:  Navy 
Property  Number  779520011 
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Sutus:  Excess 

Reason:  Secured  Area 

4  Bldgs. 

Naval  Air  Weapons  SUtion 

China  Lake  Co:  Kem  CA  93555- 

Location:  Include:  *'s  00370,  00371,  00385. 

00404 
Landholding  Agency:  Navy 
Property  Number  779520012 
Sutus:  Excess 
Reason:  Secured  Area 
4  Bldgs. 

Naval  Air  Weapons  SUtion 
China  Lake  Co:  Kem  CA  93555- 
LocaUon:  Include:  *'s  00412.  00433. 00434. 

00435 
Landholding  Agency:  Navy 
Property  Number  779520013 
Sutus:  Excess 
Reason:  Secured  Area 
Bldgs.  31030,  31031  &  31034 
Naval  Air  Weapons  SUtion 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779520015 
Sutus:  Excess 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  481 

Naval  Air  Weapons  SUtion,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Nimiber  779520018 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  482 

Naval  Air  Weapons  SUtion,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520019 
Sutus:  Excess 
Reason:  Secured  Area 
Bldg.  356 

Naval  Air  Weapons  SUtion,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520020 
Sutus:  Excess 
Reason:  Secured  Area 
Bldg.  361 

Naval  Air  Weapons  SUtion,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520021 
Sutus:  Excess 
Reason:  Secured  Area 
Bldg.  364 

Naval  Air  Weapons  SUtion,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520022 
Sutus:  Excess 
Reason:  Secured  Area 
Bldg.  373 

Naval  Air  Weapons  SUtion,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520023 
Sutus:  Excess 
Reason:  Secured  Area 
Bldg.  407 

Naval  Air  Weapons  SUtion.  China  Lake 
China  Lake  Co:  Kem  CA  93555- 


Landholding  Agency:  Navy 

Property  Number:  779520024 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  413 

Naval  Air  Weapons  Station.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520025 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  366 

Naval  Air  Weapoiu  SUtion.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520026 

Sutus:  Unutilized 

Reason:  Secured  Area 

Bldg.  432 

Naval  Air  Weapons  SUtion,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520027 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  372 

Naval  Air  Weapons  SUtion,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520028 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  417 

Naval  Air  Weapons  SUtion,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520029 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  422 

Naval  Air  Weapons  SUtion,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520030 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  424 

Na^^  Air  Weapons  SUtion.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520031 

Sutus:  Excess 

Reason:  Secured  Area 

Bldg.  30735 

Naval  Air  Weapons  Center 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779530029 

Sutus:  Excess 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  20186 
Observation  Tower.  Naval  Air  Weapons 

SUtion 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779540001 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  120 

Na^  Air  Weapons  SUtion,  Point  Mugu 
San  Nicholas  Island  Co:  Ventura  CA  97042- 
Landholding  Agency:  Navy 
Property  Number  779540002 


Sutus:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  122 

Naval  Air  Weapons  SUtion 
Point  Mugu  Co:  Ventura  CA  93042- 
Landholding  Agency:  Navy 
Property  Number  779610001 
Sutus:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1468 

Naval  Construction  BatUlion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number  779610002 
Sutus:  Underutilized 
Reason:  Secured  Area 
Bldg.  1469 

Naval  Construction  Battalion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number  779610003 
SUtiu:  Undemtilized 
Reason;  Secured  Area 
Bldg.  31035 

Naval  Air  Weapons  SUtion 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779620036 
Sutus:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  00358 

Naval  Air  Weapons  SUtion 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779620046 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  00357 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779620047 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  2-43 

Naval  Air  Weapons  SUtion,  Point  Mugu 
,  Oxnard  Co:  Ventiva  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number:  779630018 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  2-43A 

Naral  Air  Weapons  SUtion,  Point  Mugu 
Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number  779630019 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  723 

Naval  Air  Weapons  SUtion.  Point  Mugu 
Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number:  779630020 
Sutus:  Unutilized 
Reason:  Secured  Area 
Bldg.  330 

Naval  Air  Weapons  SUtion — Point  Mugu 
Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number  779630038 
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Status:  Unutilized 

Reaaon:  Extensive  deterioration 

Building  5-30 

Naval  Air  Weapons  Station 

Qxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number:  779640011 

Statiis:  Unutilized 

Reason:  Extensive  deterioration 

Building  305 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Building  616 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Building  617 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Building  618 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640015 

SUtus:  Unutilized 

Reason:  Extensive  detwioration 

Bldg.  N46 

Naval  Air  Weapons  Station.  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779710009 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  773 

Nairal  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number.  779710010 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  727 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779720050 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  766 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number.  779720107 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  81 

Naval  Air  Weapons  Station.  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779720108 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  712 

Naval  Air  Weapons  Station,  Point  Mugu 


Oxnard  Co:  Ventura  CA  93042-5001 
Landholding  Agency:  Navy 
Property  Number  779720109 
Status:  Excess 
Reason:  Sectired  Area 

Bldg.  736 

Naval  Air  Weapons  Station,  Point  Mugu 

Qxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779720110 

Status:  Excess 

Raason:  Secured  Area 

Bldg.  7005 

NaW  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779720111 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  20193 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kern  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730015 

Statxis:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70108 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730016 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91028 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730017 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91030 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730018 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91031 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730020 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91033 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730021 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91034 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  77S730022 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91035 

Naval  Air  Weap)ons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730023 

Status:  Excess 


Reason:  Extensive  deterioration 

Bldg.  91036 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number  779730024 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  91056 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kem  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number  779730025 
Status:  Excess 

Reason:  Extensive  deterioration 
10  Bldg. 

usee  Station  Humboldt  Bay 
Samoa  Co:  Humboldt  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  879440027 
Status:  Excess 

Reason:  Extensive  deterioration 
Comment:  Land  to  be  relinquished  to  BLM 
(Public  Domain  Land) 

Colorado 

Bldg.  00910 

"Blue  Bam" — Falcon  Air  Force  Base 

Falcon  Co:  El  Paso  CO  80912- 

Landholding  Agency:  Air  Force 

Property  Number  189530046 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1007 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paao  CO  80814-2400 

Landholding  Agency;  Air  Force 

Property  Number:  189730003 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  1008 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number  189730004 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  flOlB 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number  189730005 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  34 

Grand  Junction  Projects  OfBce 
Grand  junction  Co:  Mesa  CO  81503- 
Landholding  Agency:  Energy 
Property  Number  419540001 
Status:  Underutilized 
Reason:  Other,  Secured  Area 
Comment:  Contamination 

Bldg.  35 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 
Property  Number  419540002 
Status:  Underutilized 
Reason:  Other,  Secured  Area 
Comment:  Contamination 

Bldg.  36 


Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503— 

Landholding  Agency:  Energy 

Property  Number  419540003 

Status:  Underutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  2 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610039 

Status:  Unutilized 

Reason:  Other,  Seciued  Area 

Comment:  Contamination 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610040 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  31-A 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610041 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  33 

Grand  Jtmction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610042 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination  ^ 

Alemeda  Facility 

350  S.  SanU  Fe  Drive 

Denver  Co:  Denver  CO  80223- 

Landholding  Agency:  DOT 

Property  Number  879010014 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  Contamination 

Connecticut 

Bldg  10053 

Bradley  International  Airport 

East  Granby  Co:  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number  189640001 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Extensive  deterioration 
Bldg.  13 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number  189640002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammabls  or 

explosive  material.  Secured  Area 
Bldg.  10 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number  189640003 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  5 
Bradley  International  Airport 


East  Granby  Co:  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number  189640004 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg.  4 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number  189640005 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  ot 

explosive  material 
Bldgs.  25  and  26 
Prospect  Hill  Road 
Windsor  Co:  Hartford  CT  06095- 
Landholding  Agency:  Energy 
Property  Number  419440003 
Status:  Excess 
Reason:  Secured  Area 
9  Bldgs. 

Knolls  Atomic  Power  Lab,  Windsor  Site 
Windsor  Co:  Hartford  CT  06095- 
Landholding  Agency:  Energy 
Property  Number  419540004 
Status:  Excess 
Reason:  Secured  Area 
Naval  Housing — 7  Bldgs. 
Naval  Submarine  Base 
New  London  Co:  Groton  CT 
Landholding  Agency:  Navy 
Property  Number  779510001 
Status:  Unutilized 
Reason:  Secured  Area       — 
Bldgs.  DG-8,  DG-9 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy  > 

Property  Number  779720046 
Status:  Excess 

Reason:  Extensive  deterioration 
Falkner  Island  Light 
U.S.  Coast  Guard  ■' 

Guilford  Co:  New  Haven  CT  06512- 
Landholding  Agency:  DOT 
Property  Number  879240031 
SUtus:  Unutilized 
Reason:  Floodway 

Florida 

Bldg.  1179 

Patrick  Air  Force  Base  1170  School  Avenue 
Co:  Brevard  FL  32935- 

Landholding  Agency:  Air  Force 

Property  Number  189240030 

Status:  Unutilized 

Reason:  Secured  Area,  Other 

Comment:  Extonsive  Deterioration 

Bldg.  575 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189320004 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  Oiaterial,  Within 
airport  runway  clear  zone.  Other 

Comment:  Extensive  Deterioration 

Facility  90523 

Cape  Canaveral  AFS 

Cape  Canaveral  AFS  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number:  189330001 

Status:  Underutilized 

Reason:  Secnired  Area 


Bldg.  921 

Patrick  Air  Force  Base  Co:  Brevard  FL  3292S- 

Landholding  Agency:  Air  Force 

Property  Number  189430002 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  2613  ^ 

T3mdall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number  189430004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  2625 

Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  3240»- 
Landholding  Agency:  Air  Force 
Property  Number  189430005 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 

Bldg.  2639 

Tyndall  Air  Force  Base 

Panama  City  Co:  Bay  FL  32403- 

Landholding  Agency:  Air  Force 

Property  Number  189430006 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  2642  I 

Tyndall  Air  Force  Base 
Panama  City  Co:  BaylT.  32403- 
Landholding  Agency:  Air  Force 
Property  Number  189430007 
Status:  Unutilized 
Reason:  Secured  Area,  Extenaive 

deterioration 
23  Family  Housing 
MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Location:  Include  Bldgs.:  448, 451  thru  470, 

472  and  474 
Landholding  Agency:  Air  Force 
Property  Number  189520006 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone 
Bldg.  240 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Landholding  Agency:  Air  Force 
Property  Number  18952007 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  243 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32^42-5000 
Landholding  Agency:  Air  Foroa 
Property  Number  189540002 
Status:  Unutilized 
Reason  :  Secured  Area,  Extensive 

deterioration 
Bldg.  510 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Vid%.  521 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
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Landholding  Agency:  Air  Force 
Property  Number  189540004 
Status:  Unutilized 
Reason:  Secured  Area.  Exteasive 
deterioration 

Bldg.  872 

Eglin  Air  Force  Base 
Eglin  AF2  Co:  Okaloosa  FL  32542-5000 
Landholoing  Agency:  Air  Force 
Property  Number  189540005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  30004 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540006 
Status:  Unutilized 
Reason:  Secured  Araa.  Extensive 
deterioration 

Bldg.  12513 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Facility  36901 
Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number.  189640006 
SUtus:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Facility  8816 

Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number.  189640007 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Facility  02 

Melbourne  Beach  Tracking  Annex 

Melbourne  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189640008 

Status:  Unutilized  ■      %.■  ■ 

Reason:  Secured  Area    z.  -  -T  ■-  - 

Facility  03 

Melbourne  Beach  Tracking  Annex 

Melbourne  Beach  Co:  Brevard  FL  32925- 

Landholding  Agenf:y:  Air  Force 

Property  Nimiber  189640009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  12734.  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-S133 

Landholding  Agency:  Air  Force 

Property  Number  189640011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  12708.  Eglin  AFB 

Eglin  AFB  Co;  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  189640012 

SUtus:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  307 
Patrick  Air  Force  Base 


Patrick  AFB  CO:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189710022 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  315 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number:  189710023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  317 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189710024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  318 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189710025 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  324 

Patrick  Air  Force  Base 

Patrick  AFB  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number  189710026 

SUtus:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Facility  No.  1114 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189710027 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Facility  No.  134S 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189710028 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  1346 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency;  Air  Force 

Property  Number  189710029 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  1348 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710030 

Status:  Uiuitilized 

Reason:  Secured  Area 

Facility  No.  7805 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189710031 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  7850 

Capte  Canaveral  Air  Station 


Capte  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Fort» 

Property  Number  189710032 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  10831 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32025- 

Landholding  Agency:  Air  Forca 

Property  Number  189710033 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  15500 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Fon» 

Property  Number  189710034 

SUtus:  Unutilized         '  4 

Reason:  Secured  Area,  Extensive 

deterioration 
Facility  No.  39764 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189710035 
Status:  Unutilized 
Reaaon:  Secured  Area 

Facility  No.  70580 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency;  Air  Force 
Property  Number:  189710036 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Facility  No.  70662 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189710037 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Facility  No.  72920 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189710038 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  897,  Eglin  AFB 
Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  189710044 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  895,  Eglin  AFB 
.  Eglin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number  189710045 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Facility  No.  90520 

Cape  Canaveral  AS 

Cape  Canaveral  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189720038 

Status:  Underutilized 

Reason:  Secured  Araa 

Bldg.  312,  Patrick  AFB  Co:  Brevard  FL 

32925- 
Landholding  Agency:  Air  Force 
Property  Number  189720039 
Status:  Unutilized 
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Reason:  Secured  Area.  Extensive 
deterioration 

East  Martello  Bimker  #1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Bldg.  #3,  Recreation  Cottage 

usee  SUtion 

Marathon  Co:  Monroe  FL  33050- 

Landholding  Agency:  DOT  <* 

Property  Number  879210008 

Status:  Unutilized 

Reason:  Secured  Area,  Floodway 

Bldg.  103,  Trumbo  Point 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  DOT 

Property  Number:  879230001 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area 

Exchange  Building 

St.  Petereburg  Co:  Pinellas  FL  33701- 

Landholding  Agency:  DOT 

Property  Number  879410004 

Status:  Unutilized 

Reason:  Floodway 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440009 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9989  Keepers  Quarters  B 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440010 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT     ^ 
Property  Number  879440011 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440012 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440013 
Status:  Underutilized 
Reason:  Secured  Area.  Floodway 

9993  Admin.  Bldg.  ' 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number«79440014 
Status:  Underutilized 
Reason:  Secimed  Area,  Floodway 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 


Property  Number  879440015 

Status:  Underutilized 

Reason:  Secured  Area.  Floodway 

Storage  Bldg. 

Cai>e  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440016 

Status:  Underutilized 

Reason:  Secured  Area,  Floodway 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440017 

Status:  Underutilized 

Reason:  Secured  Area.  Floodway 

3  Bldgs,  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

0909 
Landholding  Agency:  DOT 
Property  Number  879510009 
Status:  Unutilized 
Reason:  Secured  Area,  Floodway 
Cape  SL  George  Lighthouse  Co:  Franklin  FL 

32328- 
Landholding  Agency:  DOT 
Property  Number:  879640002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Georgia 

Naval  Submarine  Base-Kings  Bay 

1011  USS  Daniel  Boone  Avenue 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010107 

Status:  Unutilized 

Reason:  Secured  Area 

Coast  Guard  Station 

St.  Simons  Island  Co:  Glynn  CA  31522-0577 

Landholding  Agency:  E)OT 

Property  Number  879540002 

Status:  Unutilized 

Reason:  Exteiuive  deterioration 

Guam 

Bldg.  259 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Aime  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720112 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  522 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720113 
Status:  Unutilized 
Reason:  Within  2000  h.  of  flammable  or 

explosive  material.  Extensive  deterioration 
Bldg.  548 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co:  Waterfront  Aime  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720114 
Status:  Unutilized 
Reason:  Within  2000  fi.  ^flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 


Bldg.  722 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Water6t>nt  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720115 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioraticm 
Bldgs.  794,  795       - 
U.S.  Naval  Forces.  Marianas 
NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720116 
Status:  Unutilized 
Reaaon:  Secured  Area 
Bldg.  835 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co:  Waterfront  Aime  GU  96540> 

1000 
Landholding  Agency:  Navy 
Property  Number  779720117 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

exploaive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  K24 

U.S.  Naval  Forces.  Marianas 
NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720118 
Status:  Unutilized 
Reason:  Within  2000  fL.of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  K25 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co:  Watetfront  Anne  GU  96540- 

1000 
V  Landholding  Agency:  Navy 
Property  Number  779720119 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  K26 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co:  Waterfront  Anne  GU  96540- 

0100 
Landholding  Agency:  Navy 
Property  Number  779720120 
&atus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  Orote  K-Span 
U.S.  Naval  Fonxa,  Marianas 
NAVACTS  Co:  Waterfront  Anne  GU  96540- 

0100 
Landholding  Agency:  Navy 
Property  Number  779720121 
Stattis:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

Hawaii 

Bldg.  126.  Naval  Magazine 
Waikele  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  779230012 


47014 


Federal  Register  /  Vol.  62,  No.  172  /  Friday,  September  5,  1997  /  Notices 


Status:  Unutilized 

Reason:  Secured  Area.  Within  2000  ft.  of 
flammable  or  explosive  material,  Other 
Comment:  Extensive  Deterioration 
Bldg.  Q75.  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  779230013 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  7.  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230014 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 

Facility  5985 

Naval  Station  Pearl  Harbor 

Honolulu  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779310086 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6,  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number.  779410003 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  10.  Pearl  Harbor 
Richardson  Recreational  Area 
Honolulu  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779410004 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  9 

Navy  Public  Works  Center 
Kolekole  Road  •» 

Lualualei  Co:  Honolulu  Hi  96782- 
Landholding  Agency:  Navy 
Property  Number  779530009 
Status:  Excess 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Bldg.  X5 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 

Landholding  Agency:  Navy 

Property  Number  779530010 

Status:  Excess 

Reason:  Secxired  Area 

Bldg.  SX30 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779530011 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  98 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779620032 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  309.  Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 


Property  Number  779630026 

Statiis:  Excess 

Reason:  Extensive  deterioration 

Bldg.  314.  Naval  Station 

Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779630027 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  307,  Naval  SUtion 

Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96660- 

Landholding  Agency:  Navy 

Property  Number:  779630028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  315,  Naval  Station 

Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number;  779630029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  441,  Naval  Station 

Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630030 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  190 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  310 

Naval  SUtion,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640032 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S294 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640033 

SUtiu:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  593 

Naval  Station.  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640034 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q13 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96880- 

Landholding  Agency:  Navy 

Property  Number  779640035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Ql4 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640036 

Status:  Unutilized 

Reason:  Extensive  dnerioration 

Bldg.  591 


Naval  Station,  Halawa  Landing  Area 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779640037 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  592 

Naval  Station,  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779640038 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-11 

Pearl  Harlmr  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96880- 

Landholding  Agency:  Navy 

Property  Number  779720085 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  71 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779720086 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  174 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779720087 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  823 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779720088 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1361 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779720089 

Status:  Excess 

Reason:  Extensive  deterioration 

Idaho 

Bldg.  1012 

Mountain  Home  Air  Force  Base 

7th  Avenue  (See  County)  Co:  Elmore  ID 

83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030004 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 

Bldg.  923 

Mountain  Home  Air  Force  Base 

7th  Avenue  (See  County)  Co:  Elmore  ID 

8364»- 
Landholding  Agency:  Air  Force 
Property  Number  189030005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  604  ^ 

Mountain  Home  Air  Force  Base 

Pine  Street  (See  County)  Co:  Elmore  ID 

83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030006 
Status:  Excess 
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Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  229 

Mt  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 

Bldg.  4403 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83647- 

Landholding  Agency:  Air  Force 

Property  Number  189520008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PBF-621 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-1609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-e91 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-650 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-608 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610006 

Statiu:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-660 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415-  . 

Landholding  Agency:  Energy 

Property  Number  419610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610008 

Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-670 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610010 

Status:  Unutilized 

Reason:  Secured  Ana 

Bldg.  TAN-«61 

Idaho  National  Engineering  Laboratny 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Enei^ 

Property  Number  419610011 

Statxis:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboiatoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-669 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-635 

Idaho  National  Engineering  Laboiatoiy 

Scoville  Co:  Butte  ID  8341S- 

Landholding  Agency:  Eneigy 

Property  Number  419610015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-638 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-651 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-673 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 


Landholding  Agency:  Energy 

Property  Number:  419610019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-617 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ED  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-625 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610024 

Statiu:  Unutilized 

Reason:  Secured  Ana 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-604 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610026  - 

Status:  Unutilised 

Reason:  Secured  Ana 

Bldg.  CF-673 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610027 

Stattis:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-672 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number:  419610028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-664 

Idaho  National  Engineering  Laboratoiy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  410610029 

Status:  Unutilized 

Reason:  Sectired  Area 
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Bldg.  CF-643 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-649 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-652 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Niunber  419610032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-656 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610033 

Status:  Unutilized 

Reason:  Seciiied  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610034 

Status:  UnutilizBd 

Reason:  Secured  Area 

Bldg.  CF-665 

Idaho  National  Engineering  LaboratcMy 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.CF-606 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landhoiding  Agency:  Energy 

Property  Nximber  419610037 

Status:  Unutilized 

Reason:  Secured  Area 

ARA626 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419710003 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  CF645 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419710004 

Status:  Excess 

Reason:  Secured  Area 

CFB57/CF716 

Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 


Property  Number  41971000S 
Status:  Excess 
Reason:  Secured  Area 

CPP631 

Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419710006 
Status:  Excess 
Reason:  Secured  Area 

CPP709 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419710007 

Status:  Excess 

Reason:  Secured  Area 

Cn»734 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419710008 

Status:  Excess 

Reason:  Secured  Area 

TAN620/TAN656 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419710009 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
TRA-645 

Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number.  419710010 
Status:  Excess 
Reason:  Secured  Area 

Illinois 

Bldg.  928 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60068- 

Landholding  Agency:  Navy 
Property  Number  779010120 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010123 

Stattu:  Unutilized 

Reason:  Secured  Area 

Bldg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number  779010126 

Status:  Unutilized 

Reason:  Secured  Area 

South  Wing— Building  No.  62 

Great  Lakes  Co:  Lake  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number  779110001 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  235 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 


Landholding  Agency:  Navy 
Property  Number  779310039 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  2B 

Naval  Training  Canter 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310040 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  90 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310041 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  232 

Naval  Training  Canter 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310042 
Status:  Unutilized 
Reason:  Seoired  Area 
Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310043 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  234 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310044 
Status:  Unutilized 
Reason:  Secured  Area 
Calument  Hariwr  Station 
U.S.  Coast  Guard 
Chicago  Co:  Cook  IL 
Landholding  Agency:  DOT 
Property  Number  879310005 
Status:  Excess 
Reason:  Secured  Area 

Indiana 

Bldg.  21.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  22.  VA  Medical  Centar 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230002 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  62,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  In  46952- 

Landholding  Agency:  VA 

Property  Number:  979230003 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Iowa 

Bldg.  00671 
Sioux  Gateway  Airport 
Sioux  Co:  Woodbury  L^  51110- 
Landholding  Agency:  Air  Force 
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Property  Number  189310009 

Status:  Underutilized 

Reason:  Other 

Comment:  Fuel  pump  station 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310010 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  station 

Kentucky 

Bam  Structure 
Hardingsburg  Dr. 

Owensboro  Co:  Daviess  KY  42303- 
Landholding  Agency:  DOT 
Property  Number  879710001 
Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 
deterioration 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number  189140015 

Status:  Unutilized 

Reason:  Secured  Area 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  70560- 

Landholding  Agency:  Energy 

Property  Number  419610038 

Status:  Underutilized 

Reason:  Secured  Area 

Maine 

Bldg.  293.  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779240015 

Status:  Excess 

Reason:  Secured  Ana 

Bldg.  384 

Naval  Air  Station  Topsharo 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number  779340001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DCXT 
Property  Number  87940005 
Status:  Unutilized 
Reason: :  Floodway 
Base  Exchange,  Coast  Gtiard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240006 
Status:  Unutilized 
Reason:  Floodway 

Engineering  Shop,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  046 7»- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240007 
Status:  Unutilized 


.  Reason:  Floodway 

Storage  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number  879240008 
Status:  Unutilized 
Reason:  Floodway 
Squirrel  Point  Light 
U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 
Landiholding  Agency:  DOT 
Property  Number:  879240032 
Status:  Unutilized 
Reason:  Floodway 

Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 

Vinalhaven  Co:  Knox  ME  04841- 

Landholding  Agency:  DOT 

Property  Number  879240035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT 

Property  Number  879320024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

Landholding  Agency:  DOT 

Property  Number  879420005 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible 

Bldg.— South  Portland  Base 

U.S.  Coast  Guard 

S.  PorUand  Co:  Cumberland  ME  04106- 

Landholding  Agency:  EXDT 

Property  Number:  879420006 

Status:  Unutilized 

Reason:  Secured  Area 

Garage — ^Boothbay  Harbor  Stat 

Boothbay  Harbor  Co:  Lincoln  ME  04536- 

Landholding  Agency:  DOT 

Property  Number  879430001 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

15  Bldgs. 

Naval  Air  War&re  Center 

Patuxent  River  Co:  St  Mary's  MD  20670- 

5304 
Landholding  Agency:  Navy 
Property  Number  779730062 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  38-39.  41,  43-46,  56 
U.S.  Coast  Guard  Yard 
Baltimore  MD  21226- 
Landholding  Agency:  DOT 
Property  Number  879540005 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flanunable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldgs.  53 

U.S.  Coast  Guard  Yard 
Baltimore  MD  21226- 
Landholding  Agency:  DOT 
Property  Number  879540006 
Status:  Unutilized 


Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 

Exteiuive  deterioration 
Bldgs.  6 
U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Ntunber  879620001 
Statiis:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldgs.  59 
U.S.  Coast  Guard  Yard,  2401  Hawkiiu  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number  879620002 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

Massachusetts 

Bldg.  4,  USOG  Support  Centar 

Commercial  Street 

Boston  Co:  Suffolk  MA  02203- 

Landholding  Agency:  DOT 

Property  Number  879240001 

Status:  Underutilized 

Reason:  Secured  Area 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01930- 

Landholding  Agency:  I30T 

Property  Number  879240029 

Status:  Unutilized 

Reason:  Floodway,  Secured  Ana 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

DeSoto  Johnson  KS66018- 

Landholding  Agency:  '^ 

Property  Number  8     *.*Oii^  -, 

Statiis:  Unutilised 

Reason:  Extensive 


Michigan 

Bldg.  1005 

Selfridge  Air  National  Guard  Base 

1005  C.  Street 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number  189010526 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1012 

Selfridge  Air  National  Guard  Base 

1012  A.  Street 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number  189010527 

Status:  Unutilized  _ 

Reason:  Secured  Area 

Bldg.  1041 

Selfridge  Air  National  Guard  Base 

1012  A.  Street 

Selfridge  Co:  Macomb  MI  4804S- 

Landholding  Agency:  Air  Force 

Property  Number  189010528 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1412 

Selfridge  Air  National  Guard  Base 

1412  CasUe  Avenue 

Selfridge  Co:  Macomb  MI  48045- 
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Landholding  Agency:  Air  Force 
Property  Number  189010529  '  -  .  - 

Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1434 

Selfridge  Air  National  Guard  Base 

1434  Castle  Avenue 

Selfridge  Co:  Macomb  MI  48045- 

Landhoiding  Agency:  Air  Force 

Property  Number:  189010530 

Status:  Unutilized 

Reason:  Sec\ired  Area 

Bldg.  1688 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number:  189010531 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1689 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number:  189010532 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  5670 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010533 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  71 

Calimiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010810 

Status:  Excess 

Reason:  Other 

Comment:  sewage  treatment  and  disposal 

focility. 
Bldg.  99  (WATER  WELL) 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Nximber  189010831 
Status:  Excess 
Reason:  Other 
Comment:  water  well 
Bldg.  100  (WATER  WELL) 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010832 
Status:  Excess 
Reason:  Other 
Comment:  water  well 

Bldg.  118 

Calumet  Air  Force  Station 

Calimiet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010875 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station 

Bldg.  120 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 


Property  Number  189010876 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station 

Bldg.  166 

Calumet  Air  Force  Station 

Calumet  Co:  Ke%«reenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010877 

Status:  Excess 

Reason:  Other 

Comment:  Pump  lift  station. 

Bldg.  168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number.  189010878 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  station. 

Bldg.  69 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010889 

Sutus:  Excess 

Reason:  Other 

Comment:  Sewer  pump  fiuulity. 

Bldg.  2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010890 

Sutus:  Excess 

Reason:  Other 

Comment:  Water  pump  station 

Facility  20 
Selfridge  AFB 

Mt  aemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  21 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630002 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  30 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630003 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Facility  98 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630004 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  103 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189630005 

Sutus:  Unutilized 


Reason:  Within  2000  ft  of  flammable  or 
•xploaive  material.  Secured  Ana 

Facility  116 
Selfridge  AFB 

ML  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630006 
Sutus:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Facility  129 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number.  189630007 
Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  152 

Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189630008 

Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  156 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630009 
SUtiis:  Unutilized 
Reason:  Within  2000  it  of  flammable  or 

explosive  material.  Secured  Area 

Facility  181 

Sel&id[geAFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189630010 

Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  509 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630011 
Sutus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

Facility  562 
Selfridge  AFB 

ML  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630012 
Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  maUrial,  Secured  Area 

Facility  573 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189630013 

SUtiis:  Unutilized 

Reason:  Secured  Area 

Pkcility  801 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189630014 

Sutus:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Facility  827 
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Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189630015 

Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  832 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630016 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  833 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630017 
Sutus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1005 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630018 
Sutus:  Unutilized 
Reason:  Secured  Area 
Facility  1012 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630019 
Sutus:  Unutilized 
Reason:  Seciired  Area 
Facility  1017 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630020 
Sutus:  Unutilized 
Reason:  Secured  Area 
Facility  1025 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630021 
Sutus:  Unutilized 
Reason:  Secured  Area 
Facility  1031 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630022 
Sutus:  Unutilized 
Reason:  Secured  Area 
Facility  1041 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630023 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1445 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Aiiri^orce 
Property  Number  189630024 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material,  Seciired  Area 


Facility  1514 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189830025 

Sutus:  Unutilized 

Reason:  Secured  Area 

Facility  1575 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189630026 

Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Aim 
Facility  1576 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630027 
Sutus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1578 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045—5295 
Landholding  Agency:  Air  Force 
Property  Number  189630028 
Sutus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1580 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045—5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630029 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1582 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630030 
Sutus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1583 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630031 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1584 
Selfridge  AFB 

Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189630032 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1585 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189630039 
Sutus:  Unutilized 
Reason:  Secured  Area 
Facilities  246,  248,  252-254 
Selfridge  Air  National  Guard 
Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 


Property  Number  189710039 

Sutus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
7  Facilities 

Selfridge  Air  National  Guard 
#240,  242,  244,  245,  247,  250,  251 
Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189710040 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

e^losive  material.  Secured  Area 
Facilities  237,  238 
Selfridge  Air  National  Guard 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189710041 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
5  Facilities 

Selfridge  Air  National  Guard 
'228.  230.  232,  234.  236 
Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189710042 
Sutus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Sectired  Area 
Facility  114 

Selfridge  Air  National  Guard 
Mt  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189710043 
Sutus:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Parcel  14,  Boat  House 
East  Tawas  Co:  Iosco  MI 
Landholding  Agency:  CSA 
Property  Number  549730014 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  l-U-MI-500 
Round  Island  Passage  Light 
Lake  Huron 

Lake  Huron  Co:  Mackinac  MI 
Landholding  Agency:  GSA 
Property  Number  549730019 
Sutus:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  1-U-MI-444B 
St.  Clair  FlaU  SUtion 
Harsens  Island  Co:  St  Clair  MI  4802&- 
Landholding  Agency:  GSA 
Property  Number  549730020 
Status:  Excess 
Reason:  Flood  way,  Other 
Comment:  Inaccessible 
GSA  Number:  l-U-MI-762 
Bldg.  402,  U.S.  Air  SUtion 
Traverse  City  Co:  Grand  Traverse  MI  49684- 

3586 
Landholding  Agency:  DOT 
Property  Number  879220001 
Sutus:  Unutilized 
Reason:  Extensive  deterioration 

Minnesota 

Bldg.  644 

Minnesota  Air  National  Guard 
Minneapolis  Co:  Hennepin  MN  55111-4137 
Landholding  Agency:  Air  Force 
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Property  Number:  189630035 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  684 

Minnesota  Air  National  Guard 
Minneapolis  Co:  Hennepin  MN  55111-4137 
Landholding  Agency:  Air  Force 
Property  Number:  189630036 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Mississippi 

Natchez  Moorings 

82  L.  E.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number  879340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6.  Boiler  Plant 

Biloxi  VA  Medical  Center 

BUoxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410001 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  67 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410008 

Status:  Unutilized 

RoMon:  Extensive  detorioration 

Bldg.  68 

Biloxi  VA  Medical  Center 
Biloxi  Co:  Harrison  MS  39531- 
Landholding  Agency:  VA 
Property  Number:  979410009 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Montana 

Bldg.  440 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number:  189430008 
Status:  Unutilized 

Reason:  Extension  deterioration.  Secured 
Area 

Bldg.  444 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number  189430009 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  529 

Mebtrom  Air  Force  Base 
Mebtrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  Number  189510011 
Status:  Underutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Bldg.  666,  Malstrom  AFB 

Malmstrom  AFB  Co.  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189540011 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1189,  Malstrom  AFB 


Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540013 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1308,  Malstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540014 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  547 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189620025 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  23 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720030 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  24 

Great  Falls  ANG  Station 

Great  Falls  Co:  Cascade  MT  59404- 

Landholding  Agency:  Air  Force 

Property  Number  189720031 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  28 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720032 
Statiu:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  35 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number  189720033 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  228 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189720034 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  1090 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Ageiicy:  Air  Force 
Property  Number  189720035 
Status:  Elxcess 
Reason:  Secured  Area 
Bldg.  1091 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189720036 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  360 
Malmstrom  AFB 


Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189720037 

Status:  Excess 

Reason:  Secured  Area 

Bam/Garage 

316  N.  26th  Street 

Billings  Co:  Yellowstone  MT 

Landholding  Agency:  Interior 

Property  Number  619520022 

Status:  Excess 

Reason:  Extensive  deterioration 

Nebraska 

Offutt  Communications  Annex-f3 
Offutt  Air  Force  Base 
Scribner  Co:  Dodge  NE  68031- 
Landholding  Agency:  Air  Force 
Property  Number  189210006 
Status:  Unutilized 
Reason:  Other 
Comment:  former  sewage  lagoon 

Bldg.  637 

Lincoln  Miuiicipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number  189230021 

Status:  Unutilized 

Reason:  Extensive  deterioratkm 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number  189230022 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  31 

Offutt  Air  Force  Base 

Sac  Boulevard 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number  189240007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  311 

Offun  Air  Force  Baae 

Nelson  Drive 

Offutt  Co;  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number  189240008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  401 

Ofiiitt  Air  Force  Base 

Custer  Drive 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number  189240009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  416 

Offutt  Air  Force  Base 

Sherman  Turnpike 

Offutt  Co;  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number  189240010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  417 

Offutt  Air  Force  Base 

Sherman  Turnpike 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 
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Property  Number  189240011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  545 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  189240012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320058 

Status:  Excess 

Reason:  Other 

Comment:  Generator 

Bldg.  4,  Hastings  Family  Hsg. 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320059 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  500 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320060 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  502 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320061 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  504 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

LandRolding  Agency:  Air  Force 

Property  Number  189320062 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  506 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320063 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  507 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320064 

Statiits:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  509 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 


Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320065 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  511 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co;  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320066 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  512 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320067 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  515 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320068 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  517 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320069 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  519 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320070 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  521 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320071 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  523 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number.  189320072 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  525 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Fon» 


Property  Number  189320073 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  526 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320074 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  529 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320075 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  531 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Ageiury:  Air  Force 

Property  Niunber  189320076 

Statur  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  533 

iiastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320077 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  534 

Hastings  Family  Hoiuing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320078 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  536 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Laniiholding  Agency:  Air  Force 

Property  Number:  189320079 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  538 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320080 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  541 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320081 

Status:  Ejccess 
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Reason:  Other 
Conunent:  Contamination 

Bldg.  542 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NfE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320082 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  544 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320083 
Status:  Exceu 
Reason:  Other 
Comment:  Contamination 

Bldg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landhoiding  Agency:  Air  Force 

Property  Number  189320084 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  549 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320085 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  550 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320086 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  552 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320087 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  553 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320088 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  555 

Hastings  Family  Housing 

Hastings  I^dar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320089 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 


Bldg.  557 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320090 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  558 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320091 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  560 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320092 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

27  Detached  Garages 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320093 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  17 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320094 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  16 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320095 

Status:  Ejccess 

Reason:  Other 

Comment:  Contamination 

Bldg.  18 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320096 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  6 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number.  18932(X)97 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  547 . 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 


Property  Number  189320098 
Status:  Excess 
Reason:  Other 
Comment:  Contamination 

Bldg.  604 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Nimiber  189320099 

Status:  Excess 

Reason:  Other 

Comment:  Contamination 

Bldg.  686 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number  189510021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  439 

Offutt  Air  Force  Base 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189510022 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  606 

NE  Air  National  Guard 
Lincoln  Co:  Lancaster  NE  68524-1888 
Landholding  Agency:  Air  Force 
Property  Number  189720028 
Status:  Underutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  675 

NE  Air  National  Guard 
Lincoln  Co:  Lancaster  NE  68524-1888 
Landholding  Agency:  Air  Force 
Property  Number  189720029 
Status:  Unutilized 
Reason:  Floodway  Secured  Area 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320005 

Status:  Unutilized  * 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  102 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  189320006 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 

Bldg.  104 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  189320007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammabbe  or 

explosive  material 
Bldg.  116 

New  Boston  Air  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number  189540016 
Status:  Unutilized 
Reason:  Extensive  deterioration 


Federal  Regjgter  /  Vol.  62,  No.  172  /  Friday,  September  5.  1997  /  Notices 


47023 


New  Jersey 

Piers  and  Wharf 
Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 
Landholding  Agency:  DOT 
Property  Number:  879240009 
Status:  Unutilized 

Reason:  Extensive  deterioration,  Secured 
Area 

Chapel  Hill  Front  Range  Light  Tower 
Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  DOT 
Property  Number  879440002 
Status:  Unutilized 
Reason:  Other 
Comment:  Skeletal  tower 
Bldg.  103 

U.S.  Coast  Guard  Station  Sandy  Hook 
Middletown  Co:  Monmouth  NJ  07737- 
Landholding  Agency:  DOT 
Property  Number  879610002 
Status:  Unutilized 
Reason:  Secured  Area 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

Holloman  AFB  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189130333 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240032 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  80 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240033 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  98 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240034 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  324 
Holloman  Air  Force  Baae  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  598 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240036 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  801 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240037 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  802 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240038 
Status:  Umitilized 
Reason:  Secured  Area 
Bldg.  1095 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240039 
Status:  Unutilized 
Reason:  Sectired  Area 
Bldg.  1096 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330-  • 

Landholding  Agency:  Air  Force 
Property  Number:  189240040 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  321 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240041 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  75115 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330-     '         .   ,, 
Landholding  Agency:  Air  Force 
Property  Number  18924Q042 
Statiis:  Unutilized 
Reason:  Secured  Area 
Bldg.  874 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189320041 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  1258 
Holloman  Air  Force  Base  Go:  Otoro  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320042 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration 
Bldg.  134 
Holloman  Air  Force  Base  Co:  Otero  NM 

B8330- 
Landholding  Agency:  Air  Force 
Property  Number  189430014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  640 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430015 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  703 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430016 
Status:  Unutilized 
ReastMi:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  813 


Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Fom 
Property  Number:  189430017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  821 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430018 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  829 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330-  ^ 

Landholding  Agency:  Air  Force    "^ 
Property  Number  189430019 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Secnued  Area 
Bldg.  867 
Holloman  Air  Force  Base  Co:  Oteio  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  884 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  For(» 
Property  Number  189430021 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  886 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Profwrty  Number  18943(X)22 
Status:  Unutilized 
Reason:  Within  airport  nmway  clear  zone. 

Secured  Area 

Bldg.  908 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  599 
Holloman  Air  Force  Baae  Co:  Otoo  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189510001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  600 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agencjr:  Air  Foroe 
Property  Number  189510002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  599 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189610007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  600 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 


'm 
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Property  Number  189610008 
Statiis:  Unutilized  ^ 

Reason:  Secured  Area 

Bldg.  995 

HoUoman  AFB  Co:  Otero  MM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  189610009 

Status:  Unutilized 

Reason:  Secured  Area 

BIdgs.  9252.  9268 

Kirtland  Air  Force  Base  « 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Eneigy 

Property  Number:  419430002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

McGee  Warehouse 

Los  Alamos  National  Lab 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610043 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  73.TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610044 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  75.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610045 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  76,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Elnergy 
Property  Number  419610046 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  77,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610047 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  78,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co;  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610048 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  79,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610049 

Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 

Bldg.  80,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610050 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  99,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419610061  • 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  89,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy         ^ 

Property  Number:  419620005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  90,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620006 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  91,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  41962tK)07 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  92,TA-18 

Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  93,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620009 

Stattis:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  101,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 


Tech  Area  n 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87105- 

Landholding  Agency;  Energy 

Property  Number  419630004 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landholding  Agency;  Air  Force 

Property  Number  189010075 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  272 

Brifflss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189140022 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  888 

Grifflss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189140023 
Status;  Excess 
Reason:  Secured  Area 

Facility  814,  Griffiss  AFB 

NE  of  Weapons  Storage  Area 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number  189230001 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area 
Facility  808,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189230002 
Status:  Elxcess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  807,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189230003 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Facility  126 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240020 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  127 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240021 
Status:  Unutilized 
Reason:  Secured  Area 

Facility  135 


Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  189240022 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  137 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189240023 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  138 
Grifflss  Air  Force  Base 
Otis  Street     , 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240024 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  173 
Griffiss  Air  Fort»  Base 
Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240025 
Status:  Unutilized 
Reason:  Secured  Area^ 
Facility  261 
Griffiss  Air  Force  Base 
McDill  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Fort» 
Property  Number  189240026 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  308 
Griffiss  Air  Force  Base 
205  Chanute  Street 
Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240027 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  1200 
Griffiss  Air  Force  Base 
Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240028 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  759,  Hancock  Field 
6001  East  MoUoy  Road 
Syracuse  Co:  Onondaga  NY  13211-7099 
Landholding  Agency:  Air  Force 
Property  Number  189310007  - 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency;  Air  Force 

Property  Number  189330097 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  740 

Niagara  Falls  Air  Force  Reserve 

Niagara  Falls  Co:  Niagara  NY  14304-5001 

Landholding  Agency:  Air  Force 


Property  Number  18972006 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Floodway,  Secured  Area 
Bldg.  629 
Hancock  Field 

Syracuse  Co;  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189730006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
2  Buildings 
Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 
Landholding  Agency:  IXDT 
Property  Number:  87923005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  606,  Fort  Totten 
New  York  Co;  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240020 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  607,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number  879240021 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  deterioration 
Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number  879240022 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  deterioration 
Eatons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffi>lk  NY  11743- 
Landholding  Agency:  DOT 
Property  Number  879310003 
Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 
Area 

Bldg.  517,  USCG  Support  Center 

Govemon  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number  879320025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  138 

U.S.  Coast  Guard  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879410003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  830 

U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879420004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8 

Rosebank — Coast  Guard  Housing 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  879530009 

Statiu:  Unutilized 

Reason:  Secured  Area 


Bldg.  7 

Rosebank — Coast  Guard  Housing 

Staten  Island  Co;  Richmond  NY  10301— 

Landholding  Agency:  DOT 

Property  Number  879530010 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  222 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number  879620003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  223 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency;  DOT 
Property  Number  879620004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  205 
Fort  Wadsworth 

SUten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number  879620005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  9 

U.S.  Coast  Guard — Rosebank 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number  879630027 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  10 

U.S.  Coast  Guard — Rosebank 
Staten  Island  Co;  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Nun^n  879630028 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  206,  Rosebank 
Staten  Island  Co;  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number;  879630029 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  144,  VAECC 
Linden  Blvd.  and  179th  St 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210004 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  143.  VAEOC 
Linden  Blvd.  and  179th  St 
St.  Albtns  Co;  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  142/146,  VAECC 
Linden  Blvd.  and  179th  St 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number;  979210006 
Status:  Unutilized    ., 
Reason:  Extensive  deterioration 
Bldg.  72,  VAECC 

St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979720001 
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Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  73.  VAECC 

St.  Albans  Co:  Queens  ^4Y  11425-        •    • 

Landholding  Agency:  VA  ■  * 

Property  Number:  979720002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  94.  VAECC 

St.  Albans  Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979720003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  158.  VAECC 

St.  Albans  Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979720004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number:  189120233 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  607,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number:  189330041 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  910.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  912,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  914.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  633.  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28306- 
Landholding  Agency:  Air  Force 
Property  Number  189540019 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  SH-31 
N4arine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  7794ip023 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  867 
Marine  Corps  Base 


Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779410030 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  TC-910 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420004 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  S-1213 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420006 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  98 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420012 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1234 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779420014 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1235 

Marine  Corps  Air  Station 
Havelock  Co;  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420015 
Status:  Excess 
Reason:  Sec\ired  Area,  Extensive 

deterioration 
Bldg.  1390 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy  , 

Property  Number  779420017 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1745 

Marine  Corps  Air  Station  ' 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420022 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  3546 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779420025 
Status:  Excess 
Reason:  Secured  Area.  Eictensive 

deterioration 
Bldg.  9017 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430001 


Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9019 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9021 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430003     ^ 
Status:  Unutilized  " 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  9023 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number:  779430004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9035 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  935,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779430025 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Facility  1972,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779430026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  3248 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779440009 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  TT  38,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440012 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  AS  147,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440014 
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Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  S  745,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1810,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number;  779440025 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Structure  «2322 
Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779510025 
Status:  Unutilized 
Reason:  Secured  Area 
Structure  RR-85 
Camp  Lejeune.  Base  Rifle  Range 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779520016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Structure  SRR-86 

Camp  Lejeune,  Base  Rifle  Range 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency;  Navy 

Property  Number  779520017 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  168 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530015 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  1739 

Marine  Corps  Air  Station — Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779530019 

Status:  Elxcess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1741 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530020 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1990 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530021 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1991 
Marine  Corps  Air  Station — Cherry  Point 


Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779530022 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  8525 
Marine  Corps  Air  Station,  Cherry  Point  Co: 

Jones  NC  28585- 
Landholding  Agency:  Navy 
Property  Number  779610013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Structure  S936 

Marine  Corps  Base,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779610019 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Structure  FC363 

Marine  Corps  Base,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610020 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  SA-30,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779610025 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  A-37,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779610026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1315 

Marine  Corps  Air  Station,  Cherry  Point 
Landholding  Agency:  Navy 
Property  Number  779620037 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1748 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Nimiber  779620038 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  4054 

Marine  Corps  Air  Station.  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779620040 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  8075 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779620041 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 


Bldg.  BA102,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779710064 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  BA103.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779710065 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Bldg.  BA104,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779710066 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  BAlOl,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779720002 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  BA105,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779720003 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  BA130,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779720004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  SBA131,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779720006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration  , 

Bldg.  SBA132,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779720007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  SBA133,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Lanclholding  Agency:  Navy 
Property  Number  779720008 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  SBA155,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779720009 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  484 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
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Property  Number  779720015 
Statits:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration 

BIdg.  3653 

Marine  Corps  Air  Station,  Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number  779720016 
Status:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration 

Bidg.  M240,  Camp  Lejeune 

Camp  Lefeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779720024 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  Ml  78.  Camp  Lejeune 

Camp  Johnson  Area 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779720044 

Status:  Unutilized 

Reason:  Extensive  deterioration,  Seciired 

Area 
Bldg.  TC1059,  Camp  Lejeune 
French  Creek  Area 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779720045 
Status:  Unutilized 
Reason:  Extensive  deterioration.  Secured 

Area 
Bldg.  9065 

Marine  Corps  Air  Station,  Cherry  Point 
Point  of  Marsh  Bombing  Range 
Havelock  Co:  Carteret  NC  285  H- 
Landholding  Agency:  Navy 
Property  Number:  779720047 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  4329 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779720048 

Status:  Excess 

Rteaon:  Secured  Area 

Bldg.  4424 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779720049 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  478 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779720123 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  249 

Marine  Corps  Air  Station.  Cherry  Point 
Havelock  Co:  Craven  NC  2853^ 
Landholding  Agency:  Navy 
Property  Number  779730026 
Status:  Unutilized 
Reason:  Secured  Area 
Group  Cape  Hatteras 


Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879240018 

Status:  Unutilized 

Reason:  Secured  Area 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879240019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21,  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320010 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  22,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320011 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  25,  Fuel  Farm 
U.S.  Coast  Guard  Air  SUtion 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  IXTT 
Property  Number:  879320012 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  27,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  Qty  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320013 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  32.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320014 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  67.  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320016 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  69,  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  71,  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320018 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  73.  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320019 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  54 

Group  Cape  Hatteras 

Buston  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number:  879340004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  83 

Group  Cape  Hatteras 

Buston  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879340005 

Status:  Unutilized 

Reason:  Secured  Area 

Water  Tanks 

Group  Cape  Hatteras 

Buston  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879340006 

Status:  Unutilized 

Reason:  Secured  Area 

USCG  Gentian  (WLB  290) 

Fort  Macon  State  Park 

AUantic  Beach  Co:  Carteret  NC  27601- 

Landholding  Agency:  DOT 

Property  Number  879420007 

Status:  Excess 

Reason:  Secured  Area 

Unit  #71 

Buxton  Annex.  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530011 

Status:  Unutilized 

Reason:  Floodway 

Unit  *72 

Buxton  Annex,  Cape  KendritJc  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530012 

Status:  Unutilized 

Reason:  Floodway 

Unit«73 

Buxton  Annex.  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530013 

Status:  Unutilized 

Reason:  Floodway 

Unit  974 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530014 

Status:  Unutilized 

Reason:  Floodway 

Unit  #75 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530015 

Status:  Unutilized 

Reason:  Floodway 

Unit  #63 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 


Property  Number  879530016 
Status:  Unutilized 
Reason:  Floodway 

Unit  #64 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530017 

Status:  Unutilized 

Reason:  Floodway 

Unit  #76 

Buxton  Annex,  Aima  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530018 

Status:  Unutilized 

Reason:  Floodway 

Unit  #68 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530019 

Status:  Unutilized 

Reason:  Floodway 

Unit  #89 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530020 

Status:  Unutilized 

Reason:  Floodway 

Unit  #70 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530021 

Status:  Unutilized 

Reason:  Floodway 

Unit  »77 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  879530022 

Status:  Unutilized 

Reason:  Floodway 

Unit  #78 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  879530023 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  45 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  47 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630021 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  53 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630022 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  57 

Coast  Guard  Support  Cnter 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  59 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630024 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  92 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879630025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  94,  Coast  Guard 
Elizabeth  City  Co:  Pasquotank  NC  27909- 
Landholding  Agency:  DOT 
Property  Number:  879640004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  9 

VA  Medical  Center 
1100  Tunnel  Road 
Asheville  Co:  Buncombe  NC  28805- 
Landholding  Agency:  VA 
Property  Number  979010008 
Status:  Underutilized 
Reason:  Other 
Comment:  Friable  asbestos 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number  189010724 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  50 

Fortune  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortune  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310107 

Status:  Excess 

Reason:  Other 

Comment:  garbage  incinerator 

Bldg.  119 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  For(» 

Property  Number:  189320034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  526 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320038 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  895 

Minot  Air  Force  Base 


Minot  Co:  Ward  ND  58701- 
Landbolding  Agency:  Air  Force 
Property  Number  189320039 
Status:  Unutilized 
Reason:  Secured  Area 

Ohio 

Femald  Env.  Mgmt  Project 
7400  Willey  Road 
Femald  Co:  Hamilton  OH  45030- 
Landholding  Agency:  Energy 
Property  Number  419540005 
Status:  Unutilized 
Reason:  Other 
Comment:  contamination 
Mound — Guard  Post 
Mound  Road 

Miamisbutg  Co:  Montgomery  OH  45343- 
Landholding  Agency:  Energy 
Property  Number  419540006 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

Oklahoma 

Bldgs.  4a,  4b,  6. 8,  9, 11, 12 

NIPER 

Bartlesville  Co:  Washington  OK  74003- 

Landholding  Agency:  Energy 

Property  Number  419720003 

Statiu:  Unutilized 

Reason:  Extensive  deterioration 

Oregon 

Bldg.  0210 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0211 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0213 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0214 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0510 

Wilson  Dam  Residence 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number  619540006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Mooring/Boa  thouse 

Station  Chetco  River 

Brookings  Co:  Curry  OR  97415- 

Landholding  Agency:  DOT 

Property  Number  879630026 

Status:  Excess 

Reason:  Floodway 


i 
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Pennsylvania 

Z-BIdg. 

Bettis  Atomic  Power  Lab 

West  Mifflin  Co:  Allegheny  PA  15122-0109 

Landholding  Agency:  Energy 

Property  Number:  419720002 

Status:  Excess 

Reason:  Extensive  deterioration  * 

Former  Ebert  House 

Johnny  Bee  Rd. 

Dingmans  Co:  Pike  PA  18328- 

Landholding  Agency:  Interior 

Property  Number:  619720049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1981 

Naval  Weapons  Station-Q  Area 

Yorktowm  Co:  York  PA  23691- 

Landholding  Agency:  Navy 

Property  Nimiber  779640018 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  of 

explosive  material.  Secured  Area 
Bldg.22 

Willow  Grove  Naval  Air  Station 
Willow  Grove  Co:  Montgomery  PA  19090- 
Landholding  Agency:  Navy 
Property  Number.  779720028 
Status:  Excess 
Reason:  Extensive  deterioration 

Puerto  Rico 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number  879310011 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Equipment  Bldg. 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  879330001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  115 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  879510001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  879510002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  118 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number  879510003    . 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  119 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number  879510004 

Status:  Unutilized 

Reason:  Secured  Area 


Bldg.  129 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  122 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510006 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  128 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  879510007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  129 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number  879510008 

Status:  Unutilized 

Reason:  Secured  Area  ^     ^ 

Rhode  Island 

Bldg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletown  Co:  Ne%vport  RI  02840- 

Landholding  Agency:  Navy 

Property  Number.  779010273 

Status:  Excess 

Reason:  Secured  Area 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI  02882- 

Landholding  Agency:  DOT 

Property  Number  879310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Dakota 

Bldg.  200.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SO  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  201.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  203.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number.  189320050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  204.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320051 

Status:  Unutilized 

Reason:  Elxtensive  deterioration 

Bldg.  205.  South  Nike  Ed  Annex 


Ellsworth  Air  Force  Baae 

Ellsworth  AFB  Co;  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  206.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00605 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landhojding  Agency:  Air  Force 

Property  Numtwr  189320054 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  88470 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  5770&- 

Landholding  Agency:  Air  Force 

Property  Number  189340033 

Status:  Unutilized 

Reason:  Within  2000  fl.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  9011 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340035 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other,  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  7506 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Fon:e 
Property  Number:  189340037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  6908 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340038 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other,  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  6904 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340039 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  6905 
Ellsworth  AFB 

Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189440010 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  1111 
Ellsworth  AFB 

Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189610005 
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Status:  Unutilized 
Reason:  Secured  Area 
'  Bldg.  Ill 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189730007 
Status:  Unutilized 
Reason:  Secured  Area 

Tennessee 

Bldg.  3004 

Oak  Ridge  National  Lab 

Oak  Ridge  Co:  Roane  TN  37831- 

Landholding  Agency:  Energy 

Property  Number  419710002 

Stattis:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  3004 

Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Enei^ 
Property  Number  419720001 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldgs.  9714-3,  9714-4,  9983-AY 
Y-12  Pistol  Range 

Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number  419720004 
Status:  Unutilized 
Reason:  Secured  Area 

Texas 

Bldg.  40 

Laughlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number  189420014 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  119 
Lauighlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number  189420016 
Status:  Unutilized 
Reason:  Exteiuive  deterioration 
Bldg.  00153 
Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  79489-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  03130 
Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  79489-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540018 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  122 

Uughlin  AFB  Co:  Val  Verde  TX 
Landholding  Agency:  Air  Force 
Property  Number  189640015 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  >• 

Bldg.  2426 

l^iguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010279 . 


Status:  Underutilized 

Reason:  Floodway 

Bldg.  2432 

Lagima  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010280 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2476 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010281 

Statiis:  Underutilized 

Reason:  Floodway 

Bldg.  2498 

Lagima  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010282 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2504 

I,aguna  Shores  Hotising  Area 

Corpus  Christi  Co:  Nueces  TX  78419-  ■ 

Landholding  Agency:  Navy 

Property  Number  779010283 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  1730 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010284 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2422 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010285 

Statiu:  Underutilized 

Reason:  Floodway 

Bldg.  2425 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010286 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2430 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nuec*  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010287 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2434 

Lagima  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010288 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2449 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010289 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2450 

T,agiinH  Shores  Housing  Area 


Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010290 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2453 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010291 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2455 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010202 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2456 

[..aguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010293 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2463 

Ijigiina  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010294 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2483 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010295 

Status:  Underutilized 

Reason:  Floodw^ 

Bldg.  2516 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Londholding  Agency:  Navy 

Property  Number  779010296 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2524 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010297 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2528 

Ijguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010298 

Status:  Underutilized 

Reason:  Floodway 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 

Landholding  Agency;  DOT 

Property  Number  879310012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  WPB  Building 

Station  Port  Isabel 

Coast  Guard  Station 

South  Padre  Island  Co:  Cameron  TX  78597- 

6497 
Landholding  Agency:  DOT 
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Property  Number:  879530002 

Status:  Unutilized 

Reason:  Floodway 

Aton  Shops  Building 

usee  Station  Sabine 

Sabine  Co:  Jefferson  TX  77655- 

Landholding  Agency:  DOT 

Property  Number:  879530003 

Status:  Unutilized 

Reason:  Secured  Area.  Within  2000  ft.  of 

flammable  or  explosive  material 
WPB  Storage  Shed 
USCX^  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530004 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Flammable  Storage  Building 
usee  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530005 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Battery  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530006 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 

Boat  House 

USCG  SUtion  Sabine 

Sabine  Co:  Jefferson  TX  77655- 

Landholding  Agency:  DOT 

Property  Number.  879530007 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Small  Boat  Pier 
usee  StaUon  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  879530008 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 

Bldg.  108 

Fort  Crockett/43rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  DOT 

Property  Number  879630008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010050 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos 

Bldg.  25 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  979010051 

Status:  Unutilized 

Reason:  Other 


Comment:  Friable  asbestos 

Bid.  26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  Tx  76504- 

Landholding  Agency:  VA 

Property  Number:  979010052 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos 

Utah 

Bid.  789 

Hill  Air  Force  Base 
(See  County)  Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number:  189040859 
Statusr  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Secured  Area 

Vermont 

Facility  100 

Burlington  LAP 

Burlington  Co:  Chittenden  VT  05403-5872 

Landholding  Agency:  Air  Force 

Property  Number:  189730008 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
DefKit  Street 

Downtown  at  the  Waterfront 
Burlington  Co:  Chittenden  VT  05401-5226 
Landholding  Agency:  DOT 
Property  Number  879220003 
Status:  Excess 
Reason:  Floodway 

Virginia 

Bldg.  417 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number  189710003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  418 

Camp  Pendleton  ^ 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number  189710004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  521 

Noifolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  AgenCy:  Navy 

Property  Number:  779520039 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  444 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23700-5000 
Landholding  Agency:  Navy 
Property  Number  779620004 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  495 

Noifolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779620007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 


Bldg.  1442 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709-5000 

Landholding  Agency:  Navy 

Property  Number  779620010 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  LP-20 

Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number:  779630021 
Status:  Unutilized 
Reason:  Within  2(X)0  ft.  of  flammable  or 

explosive  material 
Bldg.  LP-176 
Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630022 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  LP-177 
Naval  Air  Station  Norfolk 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630023 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  13 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy  ^ 

Property  Number:  779630044 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  18 

Naval  Weapons  Station,  Yorktown,  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630045 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

Bldg.  19 

Naval  Weapons  Station,  Yorktown,  Co:  York 

VA  23691- 
Landholding  Agency:, Navy 
Property  Number  779630046 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  fla  unable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  118 
Naval  Weapons  Station,  Yorktown,  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630048 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  301 

Naval^eapons  Station,  Yorktovim,  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630049 
Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  358 
Naval  Weapons  Station,  Yorktown,  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630051 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  361 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630052 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  369 
Naval  Weapons  Station,  Yorktowm,  Co:  YoA 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630053 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  387 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630054 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  446 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630055 
Status:  Unutilized 
Reason:  Within  2000  fL  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  472 
Naval  Weapons  Station,  Yorktown,  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779630056 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  579 
Naval  Weapons  Station.  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  77963(K)59 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  584 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630060 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 


Bldg.  587 

Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630061 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  612 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630062 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration  • 

Bldg.  639 
Naval  Weapons  Station,  Yorktovni  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630063 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  757 
Naval  Weapons  Station,  Yorktovtm  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630064 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  758 
Naval  Weapons  Station,  Yorktovra  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630085 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  765 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630066 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  792 
Naval  Weapons  Station,  Yoilctown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630067 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Ejrtensive  deterioration 
Bldg.  1245 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630068 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area, 
Extensive  deterioration 
Bldg.  1447 

Naval  Weapons  Station,  Yorktown  Co:  York 
VA  23691- 


Landfaolding  Agency:  Navy 
Property  NuAber  779630070 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  1904 
Naval  Weapons  Station,  Yorktown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630075 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  1603 
Naval  Weapons  SUtion,  Yorictown  Co:  York 

VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779630076 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Seciu«d  Area, 

Extensive  deterioration 
Bldg.  235 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779640002 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway,  Secured 

Area,  Extensive  deterioration 
Bldg.  657 

Naval  Weapons  Station 
Yorktown  Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779640003 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  380A 

Naval  Weapons  Station 
Yorktown  Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number  779640004 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  1980 

Naval  Weapons  Station — Aviation  Field 
Yorktown  Co:  York  VA  23691- 
Landbolding  Agency:  Navy 
Property  Number  779640017 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  55 
Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710059 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  56 
Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number;  779710060 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  130 
Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA  *" 

Landholding  Agency:  Navy 
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Property  Number  779710061 
Status:  Excess  « 

Reason:  Extensive  deterioration 

BIdg.  240 

Naval  Base  Norfolk,  St  Julien's  Creek  Annex 

Co:  Chesapeake  VA 
Landholding  Agency:  Navy 
Property  Number  779710062 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  501 

Norfolk  Naval  Shipyard 

Portsmouth  VA  2370^-5000 

Landholding  Agency:  Navy 

Property  Number  779720011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  1258 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number.  779720012 
Status:  Excess 
Reason:  Within  2000  fl.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
I  Bldg.  1441 
Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number:  779720013 
Status:  Excess 
Reason:  Within  2000  fl.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  E25 

Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779720017 
Stattis:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  L^8 

Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779720018 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  A67 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number  779720019 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

expUbsive  material 
Bldg.  Z86 

Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779720020 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg.  P87 

Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779720021 


Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  CEP160 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779720022 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  Z357 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number  779720023 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  423 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779720051 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  540 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number:  779720052 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  546 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number:  779720053 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  1231 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720066 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1512 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720067 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1513 

Naval  Amphibious  Base  LittleCreek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720068 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1603 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779720069 
Status:  Excess 
Reason:  Extensive  deterioration 


Bldg.  2008 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2018A 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number;  779720071 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2025 

Naval  Amphibioiu  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency;  Navy 

Property  Number;  779720072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2028 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency;  Navy 

Property  Number  779720073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2061 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720074 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  2074 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779720075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2090 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy  .v 

Property  Number  779720076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  3128 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720077 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  3529 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720078 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CB201A 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720079 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CB202 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 


Property  Number:  779720080 

Status:  Excess 

Reason:  Extensive  deteriroation 

Bldg.  BC203 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720081 

Status;  Excess 

Reason:  Extensive  deteriroation 

Bldg,  CB207 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720082 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  Q137 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779720083 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  LP-23 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779720090 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material.  Within  airport  runway 

clear  zone 

Bldg.  LP-181 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779720091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone.  Secured  Area 
Bldg.  LP-183 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number;  779720092 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone,  Secured  Area 
Bldg.  LP-211 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number;  779720093 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 

Bldg.  SP-24g 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779720094 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  SP-129 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779720095 

Status:  Unutilized 

Reason:  Extensive  deterioration 


Bldg.  R-46 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number  779720096 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  R-47 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number  779720097 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  R-48 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number:  779720098 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  R-50 
Naval  Base  Norfolk 
Norfolk  V A  235 11- 
Landholding  Agency:  Navy 
Property  Number  779720099 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  R-52 
Naval  Base  Norfolk 
Norfolk  VA  23511- 
Landholding  Agency;  Navy 
Property  Number  799720100 
Status;  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  227 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency;  Navy 
Property  Number;  779720101 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  379 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency;  Navy 
Property  Number  779720102 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  542 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency;  Navy 
Property  Number  779720103 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  834 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number  779720104 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  ■Mea, 
Extensive  deterioration 
Bldg.  1571 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709-5000 


Landholding  Agency:  Navy 
Property  Number  779720105 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  22 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730027 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  125 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730028 
Status:  Excess  • 

Reason:  Extensive  deterioration 
Bldg.  1124 

Naval  Amphibious  Base  Little  Cieek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730029 
Status;  Excess 

Reason:  Extensive  deterioration 
Bldg.  1125 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number:  779730030 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1128 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730031 
Status;  Excess 

Reason:  Extensive  deterioration 
Bldg.  1129 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730032 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1130 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730033 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  3133 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730034 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  3691 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730035 
Status:  Excess 

Reason;  Extensive  deterioration 
Bldg.  3698 

Naval  Amphibious  Base  Little  Creek 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779730036 
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Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  3809 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779730037 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  W112 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779730038 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CEP154 

Naval  Base-Norfolk 

Norfolk  VA  23511 

Landholding  Agency:  Navy 

Property  Number  779730044 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  96 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number.  779730045 

Status:  Excess 

Reason:  Ejctensive  deterioration 

Bldg.  SP-49 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779730054 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-50 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779730055 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-87 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779730056 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  V-58 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy  " 

Property  Number  779730057 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  NM-73 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779730058 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  V-4 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Number  779730059 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  V-28 

Naval  Base  Norfolk 


Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779730060 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  SP-86 

Naval  Base  Norfolk 

Norfolk  VA  23511- 

Landhoiding  Agency:  Navy 

Property  Number:  779730061 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  236 

St.  )uliens  Creek  Annex 

Naval  Base  Norfolk 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number  779730063 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  052  &  Tennis  Court 

usee  Reserve  Training  Center 

Yorktown  Co:  York  VA  23690- 

Landholding  Agency:  DOT 

Property  Number  879230004 

Status:  Excess 

Reason:  Secured  Area 

Admin.  Bldg. 

Coast  Guard,  Croup  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  22361-510 

Landholding  Agency:  DOT 

Property  Number  879240014 

Status:  Unutilized 

Reason:  Secured  Area 

Little  Creek  Station 

Navamphib  Base,  West  Annex,  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number  879310004 
Status:  Unutilized 
Reason:  Secured  Area 
Operations  Bldg. 

U.S.  Coast  Guard  Croup  Hampton  Roads 
Portsmouth  VA  23703- 
Landholding  Agency:  DOT 
Property  Number  879710003 
Status:  Unutilisged 
Reason:  Secured  Area 

Washington 

Bldg.  100,  Geiger  Heights 
Grove  and  Hallet  Streets 
Fairchild  AFB  Co:  Spokane  WA  99204- 
Landholding  Agency:  Air  Force 
Property  Number  189210004 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189310058 
Status:  Unutilized 

Reason:  Serured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Bldg.  2450 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189310065 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material 
Bldg.  1.  Waste  Annex 


West  of  Craig  Road  Co:  Spokane  WA  99022- 

Landholding  Agency:  Air  Force 

Property  Number:  189320043 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  913 

Naval  Undersea  Warfare  Center 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number  779720014 

Status:  Unutilized 

Reason:  With  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  6661 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-6499 
Landholding  Agency:  Navy 
Property  Number  779730039 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1635 

Naval  Submarine  Base.  Bangor 

Silverdale  Co:  Kitsap  WA  98315-1199 

Landholding  Agency:  Navy 

Property  Number  779730040 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  7457 

Naval  Submarine  Base,  Bangor 
Silverdale  Co:  Kitsap  WA  98315-1199 
Landholding  Agency:  Navy 
Property  Number  779730041 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Pistol  Range  Bldg 
USCG  Port  Angeles 

Port  Angeles  Co:  Clallam  WA  98362-0159 
Landholding  Agency:  DOT 
Property  Number  879630030 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area,  Extensive  deterioration 

Wisconsin 

Rawley  Point  Light 
Two  Rivers  Co:  Mainitowoc  WI 
Landholding  Agency:  E)OT 
Property  Number:  879540004 
Status:  Unutilized 

Reason:  Secured  Area,  Extensive        * 
deterioration 

Wyoming 

Bldg.  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010198 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  34 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010199 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  37 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010200 
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Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  284 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  189010201 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  385 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Frrce 

Property  Number  189010202 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2780 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189240005 

Status:  Unutilized 

Reason:  Seciued  Area 

Bldg.  2781 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240006 

Status:  Unutilized 

Reason:  Seciued  Area 

Bldg.  386 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620021 

Status:  Unutilized  ^ 

Reason:  Secured  Area 

Bldg.  831 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189620022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  832 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189620023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  833 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189620024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  920,  F.E.  Wairen  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189640016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  2565-2571 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189720001 

Status:  Unutiliz^ 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2564,  2572 
F.E.  Warren  AFB 


Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189720002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

2982-2986, 2989.  2991,  2994-2995 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189720003 
Status:  Unutilized 
Reason:  Secured,Area,  Extensive 

deterioration 
6  Bldgs. 

F.E.  Warren  AFB 

2768,  2772,  2773,  2993,  2980,  2988 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189720004 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
8  Bldgs. 

F.E.  Warren  AFB 

2784,  2762-2764,  2769,  2775,  2777,  2981 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189720005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
8  Bldgs. 

F.E.  Warren  AFB 

278i-2786,  2770-2771.  2774.  2776,  2990, 
2992  ^ 

.  Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189720006 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  95 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110004  , 

Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  digester  for  disposal  plant 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110005 
Status:  Unutilized  ,, 

Reason:  Other 
Comment:  Pump  house  for  sewage  disposal 

plant 
Structure  99 
Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110006 
Status:  Unutilized 
Reason:  Other 

Comment:  Mechanical  screen  for  sewage 
disposal  plant 

Structure  100 
Medical  Center 


N.W.  of  town  at  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110007 
Status:  Unutilized 
Reason:  Other 

Comment:  Dosing  tank  for  sewage  disposal 
plant 

Structure  101 

Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110008 

Status:  Unutilized 

Reason:  Other 

Conunent:  Chlorination  chamber  for  sewage 

disposal  plant 
Bldg.  97,  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979410011 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  disposal  plant 
Structure  08,  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979410012 
Status:  Unutilized 
Reason:  Other 
Comment:  Sludge  bed/sewage  dispos&l  plant 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force    . 
Property  Number  189010430 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area;  Arctic 

environment 
Lake  Louise  Recreation 
21CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Proper^  Number  189010431 
Status:  Unutilized 
Reason:  Other,  Isolated  area,  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area;  Arctic 

coast 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK. 99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other,  Isolated  area.  Not  accessible 

byroad 
Comment:  Isolated  and  remote  area;  Arctic 

coast 

Russian  Creek  Aggregate  Site 
USCG  Sup]X)rt  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number  879440025  ^ 

Status:  Excess 
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Reason:  Floodway 

Saigent  Creek  Aggregate  Site 

usee  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AK  9961»- 

Landholding  Agency:  DOT 

Property  Number:  879440026 

Status:  Excess  > 

Reason:  Floodway 

Land — Sanak  Island 

lOe-t-acres 

Sanak  Island  Co:  Sanak  Harbor  AK 

Landholding  Agency:  DOT 

Property  Number  879640003 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible 

Arizona 

Santa  Fe  Pacific  Pipeline* 

Avenue  7E  North  from  Hwy.  95 

Yma  Co:  Yuma  AZ  85364- 

Landholding  Agency:  Interior 

Property  Number  619420003 

Status:  Unutilized 

Reason:  Secured  Area 

Case  No.  95-019 — Surplus  Land 

Dale  Anderson  (Famsworth) 

Mesa  Co:  Maricopa  AZ  85220- 

Landholding  Agency:  Interior 

Property  Number  619610001 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

ARCO  Surplus  Land 

20- foot  strip,  53rd  Ave. 

Phoenix  Co:  Maricopa  AZ  85043- 

Landholding  Agency:  Interior 

Property  Number.  619620001 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Seciired  Area 
58  acres 

VA  Medical  Center 
500  Highway  89  North 
Piescott  Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Number  970630001 
Status:  Unutilized 
Reason:  Floodway 
20  acres 

VA  Medical  Center 
500  Highway  89  North 
Prescott  Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Number  970630002 
Status:  Underutilized 
Reason:  Floodway 

Califoniia 

Naval  Air  Station,  Miramar 

San  Diego  Co:  San  Diego  CA  9214&-5005 

Landholding  Agency:  Navy 

Property  Number  779440026 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone, 

Other 
Comment:  Inaccessible 
Lease  Parcel  #2 

Naval  Construction  Battalion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number  779610004 
Status:  Underutilized 
Raaoon:  Secured  Area 
N.  1/2  of  lease  Parcel  «3 


Naval  Constouction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610005 

Statiis:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  94 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610006 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  96  * 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610007 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #7 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610008 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #8 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610009 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #9 

Naval  Construction  Battalion  Center      * 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Niunber:  779610010 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #10 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number  779610011 

Status:  Underutilised 

Raaaon:  Secured  Area 


I  Parcel  «11 
Naval  Construction  Battalion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number  779610012 
Statiu:  Underutilized 
Reason:  Secured  Area 

DVA  Medical  Center 

4951  Arroyo  Road 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  Number  979010023 

Status:  UnutiliiBd 

Reason:  Other 

Comment:  750,000  gallon  water  reservoir 

Florida 

Land 

MacDill  Air  Force  Base 

6601  S.  Manhattan  Avenue 

Tampa  Co:  Hillsborough  FL  33608- 

Landholding  Agency:  Air  Force 

Property  Number  189030003 

Status:  Excess 

Reason:  Floodway 

Boca  Chica  Field 

Naval  Air  Station 


Key  West  Co:  Monroe  FL  2304O- 

Landholding  Agency:  Navy 

Property  Number  779010097 

Status:  Unutilized 

Reason:  Floodway 

East  Martello  Battery  «2 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  779010275 

Status:  iixcess 

Reason:  Within  airport  runway  clear  zone 

Land — approx.  220  acres 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440018 

Status:  Underutilized 

Reason:  Secured  Area,  Floodway 

WildlifiB  Sanctuary,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230004 

Status:  Underutilized 

Reason:  Other 

Comment:  Inaccessible 

Georgia 

Naval  Submarine  Base 

Grid  G-5  to  G-10  to  Q-6  to  P-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010228 

Status:  Underutilized 

Reason:  Secured  Area 

Idaho 

Zamzow  Sidewalk  Sale 
0.5  acres 

Boise  Co:  Ada  ID  83705- 
Landholding  Agency:  Interior 
Property  Number  619630001 
Status:  Unutilized 

Reason:  Within  2000  fl.  of  flammable  or 
explosive  material 

Maine 

37  Acres,  Topsham  Annex 
Naval  Air  Station 
Brunswick  ME  040 1 1- 
Landholding  Agency:  Navy 
Property  number  779720001 
Status:  Unutilized 
Reason:  Secured  Area 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  189010263 

Status:  Unutilized 

Reason:  Secured  Area 

5,635  sq.  ft.  of  Land 

Solomon's  Armex 

Solomon's  MD 

Landholding  Agency:  Navy 

Property  Number  779230001 

Status:  Excess 

Reason:  Other 

Comment:  Drainage  ENtch 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 


:':5S 


Federal  Register  /  Vol.  62.  No.  172  /  Friday,  September  5.  1997  /  Notices 


47039 


Location:  549  ft.  north  of  intersection  of 
Coolidge  and  Bradley  Ave.  on  East  side  of 
street 

Landholding  Agency:  DOT 

Property  Number:  879120006 

Stattis:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Minnesota 

VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  979010049 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

New  Mexico    . 

Facility  75100 

HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Area 

New  York 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  ofF  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number  979010011 
Status:  Unutilized 
Reason:  Secured  Area 
Tract  2 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  Yori^  State  Route 

17 
Landholding  Agency:  VA 
Property  Number:  979010012 
Status:  Underutilized 
Reason:  Secured  Area 
Tract  3 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number  979010013 
Status:  Underutilized 
Reason:  Secured  Area 
Tract  4 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number  979010014 
Status:  Unutilized 
Reason:  Secured  Area 

Oregon 

Portion/Oregon  Landfill 

3  acres 

Ontario  Co:  Malheur  OR  97914- 

Landholding  Agency:  Interior 

Property  Number:  619630002 

Status:  Unutilized 

Reason:  Other 

Comment:  landlocked 

Puerto  Rico 

119.3  acres 


Culebra  Island  PR  00775- 
Landholding  Agency:  Interior 
Property  Number  619210001 
Status:  Excess 
Reason:  Floodway 
Deatino  Tract 
Eastern  Maneuver  Area 
Vieques  PR  00765- 
Landholdihg  Agency:  Navy 
Property  Number  779240016 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
Punta  Figueras — ^Naval  Station 
Ceiba  PR  00735- 
Landholding  Agency:  Navy 
Property  Number  779240017 
Status:  Excess 
Reason:  Floodway 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City,  SO 

l*/b  miles  south  of  Highway  44  Co:  Shannon 

SD 
Landholding  Agency:  Air  Force 
Property  Number  189210003 
Status:  Unutilized 
Reason:  Secured  Area 

Tennessee 

Land/Portion 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37422-2607 

Landholding  Agency:  GSA 

Property  Number:  549730018 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number  4-J>-TN-645 

Virginia 

50'x50'  site 

Naval  Air  Station  Norfolk 

SParea 

Norfolk  VA 

Landholding  Agency:  Navy 

Property  Number:  779630002 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway 
50'xSO'  site 

Naval  Air  Station  Norfolk 
NMarea 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630003 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
50'x50'  site 
Naval  Base  Norfolk 
SDAarea 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number:  779630004 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Floodway 
SO'xSO*  site 

Fleet  Combat  Training  Center  Atlantic 
Loon  Court 
Virginia  Beach  VA 
Landholding  Agency:  Navy 
Property  Number:  779630008 
Status:  Underutilized 


Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
50'x50'  site 

Fleet  Combat  Training  Center  Atlantic 
Regulus  Avenue 
Virginia  Beach  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  779630009 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
50'x50'  site 

Naval  Weapons  Station  Yorktovra 
Barracks/Railroad  Rd 
Yorktown  VA 
Landholding  Agency:  Navy 
Property  Number  779630010 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
SO'xSO'  site 

Naval  Weapons  Station  Yorktown 
Cheesecake/Burma  Rd. 
Yorktovra  VA 
Landholding  Agency:  Navy 
Property  Number  779630011 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
50'x50'  site 

Naval  Weapons  Station  Yorictown 
W.  Beachwood/Burma  Rd. 
Yorktown  VA 
Landholding  Agency:  Navy 
Property  Number  779630012 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
50'x50'  site 

Norfolk  Naval  Shipyard  Portsmouth 
Victory  Blvd. 
Norfolk  VA 

Landholding  Agency:  Navy 
Property  Number  779630013 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  Area 

Washington 

Fairchild  AFB 
SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010137 
Status:  Unutilized 
Reason:  Secured  Area 
Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 
Location:  NW  comer  of  base 
Landholding  Agency:  Air  Force 
Property  Number  189010138 
Statiis:  Underutilized 
Reason:  Secured  Area 
Land-Port  Hadlock  Detachlient 
Naval  Ordnance  Center  Pacific  Division 
Port  Hadlock  Co:  Jefferson  WA  98339- 
Landholding  Agency:  Navy 
Property  Number  779640019 
Status:  Underritilized 
Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

(FR  Doc.  97-23389  Filed  0  4  97;  8:45  am| 
atLLMQ  CODE  4210-2S-M 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Sf>ecies  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PKT-833768 

Applicant:  Cheyenne  Mountain  Zjoo, 
Colorado  Springs,  CO 

The  applicant  requests  a  permit  to 
import  of  one  captive-bred  Sumatran 
orangutan  {Pongo  pygmaeus  abelii)  from 
the  Calgary  Zoo,  Alberta,  Canada,  to 
enhance  the  propagation  of  the  species. 
PRT-832847 
Applicant:  Edward  DiefTenbacb.  Miami,  FL 

The  applicant  requests  a  permit  to 
import  one  captive-bred  American 
peregrine  folcon  [Falco  peregrinus 
anatum)  from  White  Feather  Falcons, 
Ontario,  Canada,  to  enhance  the 
propagation  of  the  species. 
PRT-a29904 

Applicant:  Rotsert  W.  Ehrig/Finca  Cyclura, 
Big  Pine  Key.  FL 

The  applicant  requests  a  permit  to 
export  two  captive-bred  Grand  Cayman 
Ground  iguanas  (Cyclura  nubila  lewisi) 
to  Roger  Lamb  in  Solihull,  West 
Midlands,  United  Kingdom,  for  the 
purpose  of  enhancement  of  the  species 
through  captivt*  propagation. 
PRT-«33281 
Applicant:  Cohanzick  Zoo,  Bridgeton,  NJ 

This  amends  the  previously  published 
activity  for  the  applicant  to  import  three 
(3)  Bengal  tigers  (Panthera  tigris 
tign'slbom  in  captivity  fiWm  Farken  Zoo, 
Eskiltuna,  Sweden,  rather  than  two  (2) 
for  the  purpose  of  enhancement  of  the 
species  through  conservation  education. 
PRT-833611 
Applicant:  Jay  L  Brasher.  Salt  Lake  City,  UT 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygprgus 
dorcas]  culled  from  a  captive  herd 
maintained  undSr  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 


within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-833835 
Applicant:  Guy  H.  Dietrich,  Bismarck.  ND 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport-hunted  from  the  northern  Beaufort 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 
PRT-«33846 
Applicant:  Charles  B.  Ball,  Watertown,  NY 

The  applicant  requests  a  permit  to 
import  a  polar  hear  (Ursus  maritimus] 
sport-hunted  from  the  Perry  Channel 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  pubHc  hearing  on  any 
of  these  applications  for  marine 
mammal  permits  should  tie  sent  to  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairiax 
Drive,  Room  430,  Arlington,  Virginia 
22203.  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  all  of  the  applications 
listed  in  this  notice  are  available  for 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act,  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  30  days  of  the 
date  of  publication  of  this  notice  at  the 
above  address. 

Dated:  August  29, 1997. 
Maiy  EUen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
|FR  Doc.  97-23513  Filed  0  4  07;  8:45  am) 
MJJNQCOOE  4310-a5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
EmergeiKy  Exemption:  Issuance 

On  August  21, 1997,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a 


permit  (PRT-833379)  to  the  Bufiialo  Zoo 
(Zoo),  Bufiialo,  New  York  to  export  a 
female  gorilla  (Gorilla  gorilla)  to  the 
Granby  Zoo  in  Granby,  Quebec.  Canada. 
The  30-day  public  comment  period 
required  by  section  10(c)  of  the 
Endangered  Species  Act  was  waived. 
The  Service  determined  that  an 
emergency  affecting  the  health  and  lifie 
of  the  gorilla  existed  and  that  no 
reasonable  alternative  was  available  to 
the  applicant,  for  the  following  reasons: 

a.  The  Buffalo  Zoo  applied  for  an 
export  permit  for  the  female  gorilla  who 
is  suddenly  not  compatible  with  the 
gorilla  social  groups  at  the  2^oo.  The  Zoo 
has  only  one  gorilla  facility  with  three 
social  groups.  Although  she  would  like 
to  be  with  the  primary  male,  she  has 
been  rejected  by  the  other  females  who 
have  attained  a  higher  status  than  she. 
She  has  taken  her  ostracism  poorly  and 
will  not  fit  in  with  the  other  two  groups. 
She  has  caused  injuries  to  the  other 
animals  in  all  three  groups. 

b.  The  Zoo  is  currently  confining  her 
to  one  of  the  four  holding  areas 
available.  Because  of  the  facility's 
configuration,  she  is  still  in  close 
proximity  to  the  other  animals.  This 
proximity  is  harming  her 
psychologically;  she  is  no  longer  eating, 
and  is  suffering  physically. 

c.  The  Granby  Zoo,  which  had  loaned 
this  gorilla  to  the  Buffalo  Zoo,  has 
offered  to  have  her  return. 

Dated:  August  29,  1997. 
Maiy  EUen  Amtowar, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  97-23516  Filed  9-4-97;  8:45  am) 
■LUNO  COM  4S10-S6-P 

DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Razort>ack  Sucker  (Xyrauctten 
texanus)  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  razortMck  sucker  (Xymuchen 
texanus).  The  razorback  sucker 
currently  exists  in  small  populations  in 
the  Colorado  River  in  the  States  of 
Colorado,  Utah,  New  Mexico,  and 
Arizona.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
recovery  plan. 
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DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
January  5,  1998. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Associate 
Manager  Utah,  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225.  Written 
comments  and  materials  regarding  this 
plan  should  be  sent  to  the  Associate 
Manager  Utah  at  the  Denver  address 
given  above.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  Shanks,  Fish  and  Wildlife 
Associate  Manager  (see  ADDRESSES 
above),  at  telephone  (303)  236-8154. 
SUPP1.EMENTARY  INFORMATKM:  . 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  sp>ecie8  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  also  will  take  these 
comment  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  razorback  sucker  was  listed  as 
endangered  on  October  23. 1991  (56  FR 
54957).  A  final  rule  designating  critical 
habitat  was  published  on  March  21, 
1994  (59  FR  13374).  An  endemic  fish  of 
mainstream  rivers  in  the  Colorado  River 
basin,  the  razorback  sucker  was  once 
abundant  and  widely  distributed.  It  now 
occurs  only  in  remnant  populations  in 
a  few  lakes  and  river  reaches.  The 


largest  extant  population  occurs  in  Lake 
Mohave,  Arizona,  and  the  largest 
riverine  population  occurs  in  the  Green 
and  Yampa  rivers,  near  Vernal,  Utah. 

Razorback  sucker  populations  have 
been  declining  for  much  of  this  century. 
This  decline  is  a  result  of  major 
alterations  to  the  historical  physical  and 
biological  environment.  Extensive  water 
development  projects  have  depleted 
flow,  altered  flow  regimes,  changed 
water  quality,  and  fragmented  habitat 
At  the  same  time,  the  nature  and 
composition  of  the  fish  community  has 
been  altered  dramatically  by  the 
introduction  of  many  nonnative  fish 
species.  Predation  by  nonnative  fishes  is 
a  primary  reason  for  the  virtual  failure 
of  recruitment  in  razorback  sucker 
populations. 

Recovery  Objectives:  Protection  and 
expansion  of  three  existing  populations, 
and  establishment  of  four  new  ones 
from  remnant  stocks  or  reintroductions. 

The  goal  of  this  recovery  plan  is  to 
provide  an  adequate  level  of 
conservation  for  the  species  and  its 
habitat  so  that  there  will  be  self- 
sustaining  populations  distributed 
throughout  its  extant  range  and  to  guide 
recovery  actions  to  facilitate  delisting  of 
the  species.  Recovery  efforts  will  focus 
on  development  and  implementation  of 
habitat  restoration  in  selected  lakes  and 
river  segments;  develop  and  protect 
existing  genomes  in  hatchery  refugia; 
augment  or  reestablish  populations  of 
fish  in  its  critical  habitat;  conducting 
biological  and  habitat  management 
research;  monitoring  and  surveys  of 
known  occurrences  and  potential 
habitat;  and  dissemination  of 
educational  information. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described  above. 
All  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  recovery  plan. 

Anthority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  28, 1997. 
Terry  N.  Sexson, 

Acting  Regional  Director,  Denver,  Colorado. 
(FR  Doc.  97-23569  Filed  0  4  07;  8:45  am) 

■LUNQ  CODE  43ie-ai-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  Western  Lily  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

StJMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
Western  Lily  Recovery  Plan.  The  species 
occurs  on  the  Pacific  Coast  from  Coos 
Bay,  Oregon,  to  Eurelca,  California. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  6.  1997  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  U.S. 
Fish  and  Wildlife  Service,  Oregon  State 
Office  2600  S.E.  98th  Ave.,  Suite  100 
Portiand,  Oregon  97266-1398.  Requests 
for  copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Russell  D.  Peterson,  State  Supervisor, 
at  the  above  Oregon  State  Office 
address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  Andrew  F.  Robinson  Jr.,  Fish  and 
Wildlife  Biologist,  at  the  above  Oregon 
State  Office  address,  telephone  (503) 
231-6179. 

8UPPI.EMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for  down 
listing  or  delisting  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  etseq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
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plan  development  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantiative  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  western  lily  [Lilium  occidentale) 
is  a  distinctive  and  spectacular  species 
in  a  genus  known  for  its  striking  beauty 
and  horticidtural  appeal.  The  range  of 
the  western  lily  is  very  limited,  and  its 
habitat  and  ecosystem  processes  have 
been  dramatically  altered  this  century. 
The  western  lily  is  limited  to  low  lying 
poorly  drained  areas  along  a  narrow 
band  of  the  Pacific  Coast,  no  more  than 
4  miles  inland,  from  Humboldt  Bay  near 
Eureka,  California  on  the  south,  north 
some  200  miles  to  Coos  Bay  Oregon. 
Many  western  lily  western  lily 
populations  and  much  of  its  habitat 
have  been  lost  to  various  forms  of 
development,  including  agricultural 
uses  (pasture  or  cranberry  bogs)  and 
infrastructure  projects  (roads, 
campgrounds,  emd  utilities).  Western 
lily  has  been  reported  from 
approximately  58  sites,  20  of  which 
appear  to  have  been  extirpated. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  western  lily  so  that  its  protection  by 
the  ESA  is  no  longer  necessary.  Actions 
necessary  for  the  prevention  of 
extinction  of  this  plant  include 
conservation  and  management  of 
existing  sites,  by  maintaining  shrubby 
vegetation  with  openings  and 
preventing  encroachment  by  trees.  The 
plan  also  recommends  establishment  of 
a  seed  bank  and  development  of 
methods  to  reintroduce  the  plant  to 
suitable  sites  or  augment  existing  wild 
populations.  The  plan  also  is  intended 
to  encourage  public  awareness, 
understanding  and  participation  in 
western  lily  recovery. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  western  lily  recovery  plan.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 


Dated:  August  5, 1997. 

Thoaias  J.  Dwyer. 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  Region  1,  Portland,  Oregon. 

[FR  Doc.  97-23585  Filed  9-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Commsnt  Request 

AGENCY:  Minerals  Management  Service, 

DOI. 

ACTION:  Notice  of  information  collection 

solicitadon. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Training  and  Outreach  Evaluation 
Questionnaires. 
FORM:  MMS-4420,  A-H. 
DATES:  Written  comments  should  be 
received  on  or  before  November  4, 1997. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff.  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room  A- 
212,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:mail  address  is 

David Guzy®mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046.  FAX  (303) 
231-3385.  e-mail 

Dennis C Iones€>mms.gov. 

SUPPlfMBfTARY  MFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section 
3506(c)(2)(A).  we  are  notifying  you, 
members  of  the  public  and  affected 
agencies,  of  this  collection  of 
information  and  are  inviting  your 
comments.  Is  this  information  collection 
necessary  for  us  to  properly  do  our  job? 
Have  we  accurately  estimated  the 
industry  burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Executive  Order  No.  12862, 
September  11, 1993,  Setting  Customer 
Service  Standards,  provided  renewed 
focus  on  surveying  customers.  The 
MMS  Royalty  Management  Program 
(RMP)  uses  training  and  outreach 


evaluation  questionnaires  as  one 
method  of  surveying  customers  about 
levels  of  satisfaction. 

The  RMP  frequently  provides  training 
and  outreach  to  its  constituents  to 
focilitate  their  compliance  with  laws 
and  regulations  and  to  ensure  that 
constituents  are  well  informed.  In  1996 
we  presented  over  20  training  sessions 
to  the  oil  and  gas  and  solid  minerals 
reporters  on  various  aspects  of  royalty 
reporting,  production  reporting,  and 
valuation.  We  also  provided  over  30 
outreach  sessions  to  individual  Indian 
minerals  owners,  Indian  Tribes,  and  the 
Bureau  of  Indian  Affairs  on  Indian 
royalty  management  issues. 
Additionally,  we  provided  several 
sessions  of  relevant  training  to  our 
financial  and  systems  contractors  and 
State  and  Tribal  auditors. 

At  the  end  of  a  training  or  outreach 
session,  RMP  asks  participants  to 
complete  and  return  evaluation 
questionnaires;  participant  response  is 
voluntary.  Some  questions  are  uniform 
across  all  of  the  evaluation 
questionnaires;  some  are  specific  to 
each  type  of  training  or  outreach.  We 
use  the  feedback  from  these 
questionnaires  to  enhance  future 
training  and  outreach  and  to  improve 
RMP's  overall  service.  We  request 
feedback  on  several  areas  of  our  training 
and  outreach  sessions,  including: 

•  Organization  of  training. 

•  Level  of  detail. 

•  Clarity  of  presentation. 

•  Achievement  of  training  objectives. 

•  Relevance  of  subject  matter. 

•  Effectiveness  of  training  materials. 

•  Other  topic  suggestions  for  future 
sessions. 

•  Overall  RMP  customer  service. 

We  estimate  that  the  annual  burden  to 
our  constituents  is  180  hours,  assuming 
that  all  training  and  outreach 
participants  respond  to  these 
evaluations  and  each  evaluation 
questionnaire  takes  6  minutes  to 
complete  (1800  participants  x  6  minutes 
=  10,800  minutes  or  180  hours). 

Dated  August  26.  1997. 
Lucy  Querques  Denett, 
Associate  Director  for  Royalty  Management. 
(FR  Doc.  97-23573  Filed  9-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
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ACTION:  Notice  of  a  new  information 
collection. 

SUMMARY;  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  K^S  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  request  approval  of  the  new 
collection  of  information  discussed 
below.  The  Paperwork  Reduction  Act  of 
1995  (PRA)  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 
DATES:  Submit  written  comments  by 
November  4, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  the  Rules  Processing  Team,  Minerals 
Management  Service,  Mail  Stop  4020, 
381  Elden  Street.  Hemdon.  Virginia 
20170-4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  proposed  collection  of 
information  at  no  cost. 

SUPPLEMENTARY  INFORMATION: 

Title:  NTL — Performance  Measures 
for  OCS  Operators  and  MMS  Form  XXX. 

OMB  Control  Number:  1010-NEW. 

Abstract:  The  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  at  43  U.S.C.  1331 
et  seq.,  requires  the  Secretary  of  the 
Interior  (Secretary)  to  preserve,  protect.' 
and  develop  oil  and  gas  resources  on  the 
Outer  Continental  Shelf  (OCS);  make 
such  resources  available  to  meet  the 
Nation's  energy  needs  as  rapidly  as 
possible;  balance  orderly  energy 
resource  development  with  protection 
of  the  human,  marine,  and  coastal 
environment;  ensure  the  public  a  fair 
and  equitable  return  on  the  resources 
offshore;  and  preserve  and  maintain  bee 
enterprise  competition. 

In  a  collaborative  effort  with 
representatives  of  17  oil  and  gas 
companies,  representatives  of  five  trade 
associations  (American  Petroleum 
Institute,  Offshore  Operators  Committee. 
International  Petroleum  Association  of 
America,  International  Association  of 
Drilling  Contractors,  and  National 
Ocean  Industries  Association),  and  the 
Coast  Guard,  MMS  developed  a  set  of 
performance  measures  intended  to  (1) 
determine  if  OCS  safety  and 
environmental  performance  is 
improving  over  time  through  the 
implementation  of  the  Safety  and 
Environmental  Management  Program 
(SEMP)  on  the  OCS,  (2)  provide  an 
industry  average  and  range  for  various 
quantitative  measures  against  which 


companies  can  compare  themselves.  (3) 
give  MMS  assurance  that  an  operator's 
safety  and  environmental  performance 
is  improving,  and  (4)  provide 
comparison  data  on  which  companies 
with  good  performance  can  base 
requests  to  MMS  for  specific  regulatory 
relief. 

Like  the  implementation  of  SEMP, 
participation  in  the  performance 
measures  effort  is  voluntary.  However, 
the  quality  of  the  information  that  can 
be  garnered  from  analysis  of  the  data 
depends  on  the  widespread  support  of 
this  effort.  The  MMS  currenUy  collects 
a  great  deal  of  information  under 
regulation.  It  does  not  have,  but  intends 
to  collect  on  a  voluntary  basis, 
information  that  will  be  described  in  a 
new  Notice  to  Lessees  on  Performance 
Measures  for  OCS  Operators.  The 
information  proposed  for  collection  will 
consist  of: 

(a)  Separated  by  Production 
Operations,  Drilling  Operations,  and 
Construction  Operations: 

•  Number  of  company  employee 
recordable  accidents. 

•  Number  of  contract  employee 
recordable  accidents, 

•  Total  number  of  recordable 
accidents, 

•  Number  of  company  employee  lost 
time  accidents. 

•  Number  of  contract  employee  lost 
time  accidents. 

•  Total  number  of  lost  time  accidents, 

•  Company  employee  hours  worked, 

•  Contract  employee  hours  worked, 

•  Total  hours  worked, 

•  Total  recordable  incidence  rate  (by 
formula  provided), 

•  Total  lost  time  incidence  rate  (by 
formula  provided). 

(b)  By  totals 

•  Number  of  Environmental 
Protection  Agency  (EPA)  National 
Pollution  Discharge  Elimination  System 
(NPDES)  reported  exceedances, 

•  EPA  NPDES  discharge  incidence 
rate, 

•  Oil  spills  <1  bbl  by  number  and 
volume. 

Data  will  be  collected  for  calendar 
years  1996  and  1997  in  the  first  quarter 
of  calendar  1997.  Requests  for 
information  for  subsequent  years  will  be 
made  at  the  end  of  each  year.  It  is 
expected  that  some  companies  will  not 
have  complete  information  for  the  first 
submission.  They  will  be  requested  to 
provide  as  complete  information  as 
possible  and  to  make  adjustments  as 
necessary  to  improve  reporting  in 
subsequent  collections. 

The  MMS  will  use  the  information 
collected  to  work  with  industry 
representatives  to  identify  "pacesetter" 
compuiies  and  request  them  to  make 


presentations  at  periodic  workshops. 
Knov^ring  how  the  offshore  operators  as 
a  group  are  doing  and  where  their  own 
company  ranks  will  provide  company 
management  with  information  to  focus 
their  continuous  improvement  efforts. 
This  should  lead  to  more  cost-effective 
prevention  actions.  This  information 
will  also  provide  offshore  operators  and 
organizations  with  a  credible  data 
source  to  demonstrate  how  well  the 
industry  and  individual  companies  are 
doing  to  those  outside  the  industry.  The 
MMS  can  better  focus  its  regulatory  and 
research  programs  on  areas  where  the 
performtmce  measures  indicate  that 
operators  are  having  difficulty  meeting 
MMS  expectations.  The  MMS  should  be 
more  effective  in  leveraging  its 
resources  by  redirecting  research  efforts, 
promoting  appropriate  regulatory 
initiatives,  and  shifting  inspection 
program  emphasis.  The  performance 
measures  will  also  give  MMS  a 
verifiable  gauge  against  which  to  judge 
the  reasonableness  of  company  requests 
for  specific  regulatory  relief.  They  will 
provide  a  starting  point  for  the  dialog. 

If  respondents  submit  confidential  or 
proprietary  information,  MMS  will 
protect  such  information  in  accordance 
with  the  Freedom  of  Information  Act;  30 
CFR  250.18.  Data  and  information  to  be 
made  available  to  the  public;  and  30 
CFR  Part  252,  OCS  Oil  and  Gas 
Information  Program.  No  items  of  a 
sensitive  nature  are  collected.  The 
requirement  to  respond  is  voluntary. 

Frequency:  Aiuiual. 

Estimated  Number  and  Description  of 
Respondents:  130  Federal  OCS  oil  and 
gas  or  sulphur  lessees. 

Estimated  Avemge  Hour  Burden:  16- 
32  burden  hours  per  response.  This 
number  is  expected  to  decrease  as 
respondents  become  more  familiar  with 
the  performance  measures. 

Estimated  Avemge  Cost  Burden:  The 
MMS  has  identified  no  cost  burdens  on 
respondents  for  providing  this 
information. 

Comments:  The  MMS  will  sununarize 
vmtten  responses  to  this  notice  and 
address  them  in  its  submission  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  We  will  also 
consult  with  a  representative  sample  of 
respondents.  As  a  result  of  these  efforts, 
we  will  make  any  necessary  adjustments 
for  our  submission  to  OMB.  In 
calculating  the  burden,  MMS  may  have 
assimied  that  respondents  maintain 
much  of  the  information  collected  in  the 
normal  course  of  their  activities,  and  we 
considered  that  to  be  usual  and 
customary  business  practice. 

(1)  The  MMS  specifically  solicits 
comments  on  the  foUovtring  questions: 
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(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
cost  burden  to  respondents  as  a  direct 
result  of  this  collection  of  information. 
The  MMS  needs  your  comments  on  this 
item.  Your  response  should  split  the 
cost  estimate  into  two  components: 

(a)  Total  capital  and  startup  cost 
component;  and 

(b]  Annual  operation,  maintenance, 
and  purchase  of  services  component. 
Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  Ufe  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information:  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Do  not  include  in  your  estimates 
equipment  or  services  purchased:  (i) 
before  October  1, 1995;  (ii)  to  comply 
with  requirements  not  associated  with 
the  information  collection;  (iii)  for 
reasons  other  than  to  provide 
information  or  keep  records  for  the 
Government;  or  (iv)  as  part  of  customary 
and  usual  business  or  private  practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  August  27. 1997. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
|FR  Doc.  97-23634  Filed  0  4  07;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Errforcament  Administration 

Steven  Cohen,  M.D.;  Revocation  of 
Registration 

On  February  25, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Steven  Cohen,  M.D., 
of  Mercersburg,  Peimsylvania, 
proposing  the  revocation  of  his  DEA 
Certificate  of  Registration  BC0417104, 
and  denial  of  any  pending  applications 
for  renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
824(a)(3],  for  reason  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania.  The 
order  also  advised  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  ri^t  would  be  deemed 
waived. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Cohen  by  registered  mail  to  his  DEA 
registered  address,  but  was  returned  to 
DEA  with  the  notation,  "Moved,  left  no 
address".  DEA  then  sent  the  Order  to 
Show  Cause  to  an  address  provided  by 
the  State  Board  of  Medicine.  The  Order 
was  not  returned  to  DEA,  however  there 
is  no  indication  that  it  was  received  by 
Dr.  Cohen  and  DEA  did  not  receive  any 
response  to  the  Order.  DEA  investigators 
also  attempted  to  personally  deliver  the 
Order  to  Show  Cause  to  Dr.  Cohen 
without  success.  DEA  then  learned  of 
another  possible  address  for  Dr.  Cohen 
in  Hagerstown,  Maryland.  The  Order 
sent  to  this  address  was  returned  to  DEA 
indicating  that  the  addressee  had  moved 
and  left  no  forweuding  address. 

The  Acting  IDeputy  Administrator 
finds  that  DEA  has  made  numerous 
attempts  to  locate  Dr.  Cohen  and  has 
determined  that  his  whereabouts  are 
unknown.  It  is  evident  that  Dr.  Cohen  is 
no  longer  practicing  medicine  at  the 
address  listed  on  his  DEA  Certificate  of 
Registration.  The  Acting  Deputy 
Administrator  concludes  that 
considerable  effort  has  been  made  to 
serve  Dr.  Cohen  with  the  Order  to  Show 
Cause  without  success.  Dr.  Cohen  is 
therefore  deemed  to  have  waived  his 
opportunity  for  a  hearing.  The  Acting 
Deputy  Administrator  now  enters  his 
final  order  in  this  matter  without  a 
hearing  and  based  on  the  investigative 
file  pursuant  to  21  CFR  1301.43  (d)  and 
(e)  and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  on  August  22, 1995,  the 
Commonwealth  of  Pennsylvania, 
Department  of  State,  Bureau  of 
Professional  and  Occupational  Affairs, 


State  Board  of  Medicine  (Board)  issued 
an  Adjudication  and  Order  revoking  Dr. 
Cohen's  license  to  practice  medicine. 
The  Board  found  that  Dr.  Cohen 
engaged  in  unprofessional  conduct 
involving  the  provision  of  a  medical 
service  at  a  level  beneath  the  accepted 
standard  of  care;  unprofessional 
conduct  exhibiting  a  reckless 
indifference  to  the  interests  of  the 
patient;  and  unprofessional  conduct 
involving  the  prescribing  of  a  controlled 
substance  in  a  way  other  than  for  an 
acceptable  medical  purpose. 

The  Acting  Deputy  Administrator 
finds  that  in  light  of  the  fact  that  Dr. 
Cohen  is  not  currently  licensed  to 
practice  medicine  in  the 
Commonwealth  of  Peimsylvania,  it  is 
reasonable  to  infer  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16.193  (1997);  Demetris  A.  Green.  M.D., 
61  FR  60,728  (1996);  Domiidck  A.  Ricci. 
M.D.,  58  FR  51.104  (1993). 

Here  it  is  clear  that  Dr.  Cohen  is  not 
currently  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania. 
Therefore,  Dr.  Cohen  is  not  entitled  to 
a  DEA  registration  in  that  state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BC0417104,  previously 
issued  to  Steven  Cohen,  M.D.,  be,  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  eff^tive 
October  6, 1997. 

Dated:  August  27, 1997. 
James  S.  Milford, 

Acting  Deputy  Administrator. 

(FR  Doc.  97-23514  Filed  9-4-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Moshe  B.  Mirilashvilli,  M.D.; 
Revocation  of  Registration 

On  June  9,  1997,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Moshe  B. 
Mirilashvilli,  M.D.,  of  Syosset,  New 
York,  notifying  him  of  an  opportunity  to 
show  cause  as  to  why  DEA  should  not 
revoke  his  DEA  Certificate  of 
Registration  BM0788868,  under  21 
U.S.C.  824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  pursuant  to 
21  U.S.C.  823(f),  for  reason  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York.  The  order  also  notified  Dr. 
Mirilashvilli  that  should  no  request  for 
a  hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  DEA  received  a  signed  receipt, 
indicating  that  the  order  was  received 
by  Dr.  Mirilashvilli  on  Jime  13, 1997.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr. 
Mirilashvilli  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Acting  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Mirilashvilli  is  deemed  to  have  waived 
his  hearing  right.  After  considering 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  on  January  22, 1996,  the  State 
of  New  York  Department  of  Health. 
State  Board  for  Professional  Medical 
Conduct,  Hearing  Committee  (Hearing 
Committee)  issued  a  Determination  and 
Order  revoking  Dr.  Mirilashvilli 's 
license  to  practice  medicine.  The 
Hearing  Committee  found  that  Dr. 
Mirilashvilli  practiced  with  negligence 
on  more  than  one  occasion:  practiced 
with  gross  negligence;  failed  to  maintain 
records;  and  violated  a  state  regulation. 
The  Hearing  Committee's  Determination 
and  Order  was  stayed  pending  review  of 
its  decision  by  the  State  of  New  York, 
Department  of  Health,  Administrative 
Review  Board  for  Professional  Medical 
Conduct  (Review  Board).  On  June  7, 
1996,  the  Review  Board  issued  its 
Decision  and  order  sustaining  the 
Hearing  committee's  finding  that  Dr. 
Mirilashvilli  was  guilty  of  professional 


misconduct.  The  Review  Board  voted 
unanimously  to  sustain  the  Hearing 
Committee's  determination  revokir^  Dr. 
Mirilashvilli's  license  to  practice 
medicine  in  the  State  of  New  York. 

The  Acting  Deputy  Administrator 
finds  that  in  light  of  the  fact  that  Dr. 
Mirilashvilli  is  not  currently  licensed  to 
practice  medicine  in  the  State  of  New 
York,  it  is  reasonable  to  infer  that  he  is 
not  currently  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistenUy 
upheld.  See  Romeo  J.  Perez,  M.D..  63  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993). 

Here  it  is  clear  that  Dr.  Mirilashvilli 
is  not  currenUy  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York.  Therefore,  Dr.  Mirilashvilli  is 
not  entiUed  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BM0788868,  previously 
issued  to  Moshe  B.  Mirilashvilli,  M.D., 
be,  and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  October  6, 1997. 

Dated:  August  28, 1997. 

James  S.  Milford. 

A  ding  Depu  ty  A  dministrator. 

[FR  Doc.  97-23515  FUed  0  4  07;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 


specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fr^uenUy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  bom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
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contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Aveni'.e,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

New  General  Wage  Detennination 
Decisions 

The  number  of  the  decisions  added  to 
tlie  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  in 
Volume  and  States: 

Volume  I 

Vennont 

VT970039  (Sep.  5.  1997) 
.  VT970040  (Sep.  5,  1997) 

VT970041  (Sep.  5. 1997) 

Modifications  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  1  '  , .' 

Maine 

ME970001  (Feb.  14, 1997) 

ME970OO3  (Feb.  14.  1997) 

ME970005  (Feb.  14.  1997) 

Me970006  (Feb.  14,  1997) 

ME970010  (Feb.  14, 1997) 

ME970012  (Feb.  14.  1997) 

MEg70015  (Feb.  14. 1997) 

ME970016  (Feb.  14.  1997) 

ME970022  (Feb.  14.  1997) 

ME970026  (Feb.  14.  1997) 

ME970037  (Feb.  14. 1997) 
New  Hampshire 

NH970001  (Feb.  14,  1997) 

NH970007  (Feb.  14,  1997) 

NH970015  (Feb.  14ri997) 

NH9700ie  (Feb.  14, 1997) 
New  Jersey 

N)970002  (Feb.  14,  1997) 

NI970003  (Feb.  14,  1997) 

NJ970004  (Feb.  14. 1997) 

NI970007  (Feb,  14. 1997) 
New  York 

NY970002  (Feb.  14. 1997) 

NY970003  (Feb.  14.  1997) 

NY970004  (Feb.  14. 1997) 


NY970005  (Feb.  14. 1997) 
NY970006  (Feb.  14.  1997) 
NY970007  (Feb.  14,  1997) 
NY970008  (Feb.  14.  1997) 
NY970010  (Feb.  14,  1997) 
NY970011  (Feb.  14, 1997) 
NY970013  (Feb.  14, 1997) 
NY970014  (Feb.  14, 1997) 
NY970015  (Feb.  14. 1997) 
NY970O16  (Feb.  14. 1997) 
NY970O18  (Feb.  14, 1997) 
NY9  70021  (Feb.  14,  1997) 
NY970022  (Feb.  14,  1997) 
NY970026  (Feb.  14.  1997) 
NY970027  (Feb.  14.  1997) 
NY970028  (Feb.  14.  1997) 
NY970031  (Feb.  14.  1997) 
NY970032  (Feb.  14.  1997) 
NY970033  (Feb.  14.  1997) 
NY970037  (Feb.  14,  1997) 
l«fir970039  (Feb.  14.  1997) 
NY970040  (Feb.  14.  1997) 
NY970O41  (Feb.  14.  1997) 
NY970042  (Feb.  14. 1997) 
NY970044  (Feb.  14.  1997) 
NY970O45  (Feb.  14.  1997) 
NY970048  (Feb.  14,  1997) 
NY970049  (Feb.  14.  1997) 
NY970050  (Feb.  14.  1997) 
NY970051  (Feb.  14,  1997) 
NY970060  (Feb.  14.  1997) 
NY970072  (Feb.  14.  1997) 
NY970075  (Feb.  14, 1997) 
NY970078  (Feb.  14, 1997) 
NY970077  (Feb.  14, 1997) 

Puerto  Rico 

PRg70001  (Feb.  14, 1997) 
PR970002  (Feb.  14, 1997) 

Virgin  Islands 

VI970001  (Feb.  14,  1997) 

Vermont 

VT970001  (Feb.  14,  1997) 
VT970O03  (Feb.  14, 1997) 
VT970004  (Feb.  14,  1997) 
VT970005  (Feb.  14,  1997) 
VT970006  (Feb.  14,  1997) 
VT970009  (Feb.  14,  1997) 
VT970012  (Feb.  14,  1997) 
VT970O14  (Feb.  14.  1997) 
VT970015  (Feb.  14,  1997) 
VT970016  (Feb.  14,  1997) 
VT970017  (Feb.  14.  1997) 
VT970018  (Feb.  14.  1997) 
VT970O19  (Feb.  14,  1997) 
VT970O2O  (Feb.  14,  1997) 
VT970O21  (Feb.  14,  1997) 
VT970022  (Feb.  14, 1997) 
VT970023  (Feb.  14,  1997) 
VT970024  (Feb.  14.  1997) 
VT970025  (Feb.  14,  1997) 
VT970039  (Feb.  14.  1997) 
VT970O4O  (Feb.  14,  1997) 
VT970041  (Feb.  14. 1997) 

Volume  n 

Maryland 

MD970002  (Feb.  14, 
MD970021  (Feb.  14, 
MD970023  (Feb.  14, 
MD97a027  (Feb.  14, 
MD970028  (Feb.  14. 
MD970029  (Feb.  14, 
MD970030  (Feb.  14, 
MD970037  (Feb.  14, 
MD970042  (Feb.  14. 
MD970046  (Feb.  14. 


MD970047  (Feb. 

MD9  70050  (Feb. 

MD970053  (Feb. 

MD970058  (Feb. 

MD970059  (Feb. 
Pennsylvania 

PA970008  (Feb. 

PA970009  (Feb. 

PA970012  (Feb. 

PA970016  (Feb. 

PA970018  (Feb. 

PA970020  (Feb. 

PA970046  (Feb. 

PA970047  (Feb. 

PA970059  (Feb. 

PA970060  (Feb. 

PA970061  (Feb. 

PA970063  (Feb. 
Virginia 

VA970001  (Feb. 

VA970009  (Feb. 

VA970010  (Feb. 

VA970013  (Feb. 

VA970014  (Feb. 

VA970017  (Feb. 

VA970030  (Feb. 

VA970036  (Feb. 

VA970O44  (Feb. 

VA970046  (Feb. 

VA970048  (Feb. 

VA970057  (Feb. 

VA970059  (Feb. 

VA970065  (Feb. 

VA970066  (Feb. 

VA970067  (Feb. 

VA970074  (Feb. 

VA970080  (Feb. 

VA970081  (Feb. 

VA970082  (Feb. 

VA970089  (Feb. 

VA970090  (Feb. 

VA970091  (Feb. 

VA970092  (Feb. 

VA970093  (Feb. 

VA970094  (Feb. 

VA970095  (Feb. 

VA97009e  (Feb. 

VA970097  (Feb. 

VA970098  (Feb. 

VA970099  (Feb. 

VA970100  (Feb. 

VA970101  (Feb. 
West  Virginia 

WV970002  (Feb. 

WV970O03  (Feb. 

WV970O05  (Feb. 

WV970006  (Feb. 

WV970007  (Feb. 

WV970008  (Feb. 

WV970009  (Feb. 

WV970010  (Feb. 

Volume  m 


14. 1997) 
14.  1997) 
14.  1997) 
14. 1997) 
14. 1997) 

14.  1997) 
14. 1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 

14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997^ 
14. 1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14,  1997) 

14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14. 1997) 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


AL970001  (Feb. 
AL970002  (Feb. 
AL970004  (Feb. 
AL970006  (Feb. 
AL9700O7  (Feb. 
AL970008  (Feb. 
AL970009  (Feb. 
AL970010  (Feb. 
AL970O11  (Feb. 
AL970012  (Feb. 
AL970013  (Feb. 
AL970014  (Feb. 


14, 1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 


AL970015  (Feb.  14, 1997) 
AL970C17  (Feb.  14, 1997) 
AL970019  (Feb.  14, 1997) 
AL970020  (Feb.  14, 1997) 
AL970021  (Feb.  14, 1997) 
AL970022  (Feb.  14, 1997) 
AL970023  (Feb.  14, 1997) 
AL970O27  (Feb.  14. 1997) 
AL970030  (Feb.  14. 1997) 
AL970033  (Feb.  14.  1997) 
AL970038  (Feb.  14.  1997) 
AL970039  (Feb.  14. 1997) 
AL970040  (Feb.  14, 1997) 
AL970041  (Feb.  14. 1997) 
AL970O42  (Feb.  14. 1997) 
AL970O43  (Feb.  14, 1997) 
AL970044  (Feb.  14, 1997) 
AL970045  (Feb.  14, 1997) 
AL970O46  (Feb.  14, 1997) 
AL970049  (Feb.  14,  1997) 
AL970052  (Feb.  14,  1997) 
AL970053  (Feb.  14, 1997) 
Florida 
FL970001  (Feb.  14, 1997) 
FL970005  (Feb.  14, 1997) 
FL970007  (Feb.  14, 1997) 
FLg70012  (Feb.  14. 1997) 
FL970014  (Feb.  14, 1997) 
FL970017  (Feb.  14. 1997) 
FL970018  (Feb.  14. 1997) 
FL970019  (Feb.  14. 1997) 
FL970020  (Feb.  14. 1997) 
FL970021  (Feb.  14. 1997) 
FL970022  (Feb.  14. 1997) 
FL970023  (Feb.  14. 1997) 
FL970024  (Feb.  14, 1997) 
FL970025  (Feb.  14, 1997) 
FL970026  (Feb.  14.  1997) 
FL970027  (Feb.  14,  1997) 
FL970029  (Feb.  14, 1997) 
FL970031  (Feb.  14, 1997) 
FL970032  (Feb.  14, 1997) 
FL970034  (Feb.  14, 1997) 
FL970041  (Feb.  14, 1997) 
FL970047  (Feb.  14. 1997) 
FL970050  (Feb.  14. 1997) 
FL970051  (Feb.  14, 1997) 
FL970052  (Feb.  14. 1997) 
FL970056  (Feb.  14. 1997) 
FL970057  (Feb.  14.  1997) 
FL970058  (Feb.  14. 1997) 
FI^70O59  (Feb.  14.  1997) 
FL970060  (Feb.  14. 1997) 
FL970061  (Feb.  14. 1997) 
FL970062  (Feb.  14,  1997) 
FL970063  (Feb.  14. 1997) 
FL970064  (Feb.  14. 1997) 
FL970065  (Feb.  14. 1997) 
FL970068  (Feb.  14, 1997) 
FL970071  (Feb.  14, 1997) 
FL970072  (Feb.  14, 1997) 
FL970073  (Feb.  14, 1997) 
FL970074  (Feb.  14, 1997) 
FL970075  (Feb.  14. 1997) 
FL970076  (Feb.  14, 1997) 
FL970078  (Feb.  14, 1997) 
FL970079  (Feb.  14, 1997) 
FL970080  (Feb.  14, 1997) 
FL970082  (Feb.  14, 1997) 
FL970085  (Feb.  14, 1997) 
FL970086  (Feb.  14, 1997) 
FL970087  (Feb.  14, 1997) 
FL970088  (Feb.  14, 1997) 
FL9700e9  (Feb.  14, 1997) 
FL970091  (Feb.  14. 1997) 
FL970092  (Feb.  14, 1997) 


FL970093  (Feb.  14. 1997) 
FL970094  (Feb.  14. 1997) 
FL970098  (Feb.  14. 1997) 
FL970100  (Feb.  14. 1997) 
Georgia 

GA970005  (Feb.  14, 1997) 
GA9700O6  (Feb.  14.  1997) 
GA970007  (Feb.  14,  1997) 
GA970008  (Feb.  14, 1997) 
GA970013  (Feb.  14.  1997) 
GA970014  (Feb.  14, 1997) 
GA970015  (Feb.  14, 1997) 
GA970016  (Feb.  14, 1997) 
GA970017  (Feb.  14, 1997) 
GA970019  (Feb.  14, 1997) 
GA970020  (Fd).  14, 1997) 
GA970021  (Feb.  14, 1997) 
GA970023  (Feb.  14, 1997) 
GA970024  (Feb.  14, 1997) 
GA970026  (Feb.  14, 1997) 
GA970027  (Feb.  14, 1997) 
GA970029  (Feb.  14,  1997) 
GA970032  (Feb.  14, 1997) 
GA970035  (Feb.  14,  1997) 
GA970036  (Feb.  14, 1997) 
GA970037  (Feb.  14. 1997) 
GA970038  (Feb.  14. 1997) 
GA970039  (Feb.  14. 1997) 
GA970041  (Feb.  14. 1997) 
GA970O42  (Feb.  14. 1997) 
GA970043  (Feb.  14.  1997) 
GA970045  (Feb.  14.  1997) 
GA970046  (F^.  14. 1997) 
GA970047  (Feb.  14.  1997) 
CA970048  (Feb.  14. 1997) 
GA970049  (Feb.  14, 1997) 
GA970051  (Feb.  14, 1997) 
GA970052  ^Feb.  14, 1997) 
GA970054  (Feb.  14,  1997) 
GA970055  (Feb.  14, 1997) 
GA970057  (Feb.  14, 1997) 
GA970058  (Feb.  14,  1997) 
GA970059  (Feb.  14, 1997) 
GA970060  (Feb.  14. 1997) 
GA970061  (Feb.  14, 1997) 
GA970062  (Feb.  14, 1997) 
GA970063  (Feb.  14. 1997) 
GA970064  (Feb.  14. 1997) 
GA970067  (Feb.  14, 1997) 
GA970068  (Feb.  14, 1997) 
GA970069  (Feb.  14. 1997) 
GA970070  (Feb.  14, 1997) 
GA970071  (Feb.  14, 1997) 
GA970072  (Feb.  14, 1997) 
GA970074  (Feb.  14, 1997) 
GA970075  (Feb.  14, 1997) 
GA970076  (Feb.  14, 1997) 
GA970078  (Feb.  14, 1997) 
GA970079  (Feb.  14, 1997) 
GA970G82  (Feb.  14, 1997) 
GA970091  (Feb.  14, 1997) 
GA970092  (Feb.  14, 1997) 
Kentucky 
KY970004  (Feb.  14, 1997) 
KY970O09  (Feb.  14, 1997) 
KY970010  (Feb.  14, 1997) 
KY970011  (Feb.  14,  1997) 
KY970012  (Feb.  14,  1997) 
KY970014  (Feb.  14, 1997) 
KY970015  (Feb.  14, 1997) 
KY970016  (Feb.  14, 1997) 
KY970017  (Feb.  14, 1997) 
KY970018  (Feb.  14,  1997) 
KY970019  (Feb.  14, 1997) 
KY970020  (Feb.  14, 1997) 
KY970G21  (Feb.  14. 1997) 


KY970023  (Feb.  14,  1997) 
KY970024  (Feb.  14,  1997) 
KY970027  (Feb.  14,  1997) 
KY970028  (Feb.  14.  1997) 
KY970029  (Feb.  14,  1997) 
KY970036  (Feb.  14,  1997) 
KY970037  (Feb.  14,  1997) 
ICY970038  (Feb.  14,  1997) 
KY970040  (Feb.  14,  1997) 
KY970041  (Feb.  14,  1997) 
KY970042  (Feb.  14, 1997) 
ICY970043  (Feb.  14,  1997) 
KY970045  (Feb.  14,  1997) 
KY970O48  (Feb.  14,  1997) 
KY970O49  (Feb.  14, 1997) 
KY970052  (Feb.  14.  1997) 
KY970053  (Feb.  14,  1997) 
lCYg70055  (Feb.  14, 1997) 
Mississippi 

MS970002  (Feb.  14, 1997) 
MS970004  (Feb.  14,  1997) 
MS970005  (Feb.  14, 1997) 
MS970007  (Feb.  14,  1997) 
MS970009  (Feb.  14,  1997) 
MS970010  (Feb.  14,  1997) 
MS970011  (Feb.  14, 1997) 
MS970012  (Feb.  14, 1997) 
MS970013  (Feb.  14, 1997) 
MS970014  (Feb.  14, 1997) 
MS970015  (Feb.  14, 1997) 
MS970016  (Feb.  14,  1997) 
MS970017  (Feb.  14,  1997) 
MS970018  (Feb.  14,  1997) 
MS970019  (Feb.  14, 1997) 
MS970020  (Feb.  14, 1997) 
MS970021  (Feb.  14,  1997) 
MS970022  (Feb.  14,  1997) 
MS970023  (Feb.  14, 1997) 
MS970024  (Feb.  14, 1997) 
MS970025  (Feb.  14,  1997) 
MS970026  (Feb.  14,  1997) 
MS970027  (Feb.  14, 1997) 
MS970028  (Feb.  14,  1997) 
MS970030  (Feb.  14,  1997) 
MS970031  (Feb.  14,  1997) 
MS970032  (Feb.  14,  1997) 
MS970033  (Feb.  14,  1997) 
MS970034  (Feb.  14,  1997) 
MS970(1%5  (Feb.  14, 1997) 
MS970036  (Feb.  14, 1997) 
MS970037  (Feb.  14,  1997) 
MS970038  (Feb.  14,  1997) 
MS970039  (Feb.  14,  1997) 
MS970040  (Feb.  14,  1997) 
MS970O41  (Feb.  14, 1997) 
MS970042  (Feb.  14,  1997) 
MS970043  (Feb.  14,  1997) 
MS970044  (Feb.  14,  1997) 
MS970045  (Feb.  14,  1997) 
MS970O46  (Feb.  14, 1997) 
MS970047  (Feb.  14,  1997) 
MS970048  (Feb.  14, 1997) 
MS970049  (Feb.  14,  1997) 
MS970050  (Feb.  14,  1997) 
MS970052  (Feb.  14. 1997) 
North  Carolina 
NC970002  (Feb.  14,  1997) 
NC970004  (Feb.  14,  1997) 
NC970005  (Feb.  14,  1997) 
NC9700O6  (Feb.  14, 1997) 
NC970007  (Feb.  14, 1997) 
NC970009  (Feb.  14, 1997) 
NC970010  (Feb.  14, 1997) 
NC970013  (Feb.  14, 1997) 
NC970014  (Feb.  14,  1997) 
NC970015  (Feb.  14, 1997) 
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NC970016  (Feb.  14 
NC970017  (Feb.  14 
NC970018  (Feb.  14 
NC970O19  (Feb.  14 
NC970020  (Feb.  14 
NC970O21  (Feb.  14 
NC970022  (Feb.  14 
NC970023  (Feb.  14 
NC970024  (Feb.  14 
NC970025  (Feb.  14 
NC970026  (Feb.  14 
NC970027  (Feb.  14 
NC9/0028  (Feb.  14 
NC970029  (Feb.  14 
NC970O3O  (Feb.  14 
NC970O31  (Feb.  14 
NC970O33  (Feb.  14 
NC970037  (Feb.  14 
NC970038  (Feb.  14 
NC970O39  (Feb.  14 
NC970040  (Feb.  14 
NC970041  (Feb.  14 
NC970043  (Feb.  14 
NC970O44  (Feb.  14 
NC970O45  (Feb.  14 
NC970046  (Fob.  14 
NC970047  (Feb.  14 
NC970048  (Feb.  14 
NC970049  (Feb.  14 

South  Carolina 
SC970OO2  (Feb.  14 
SC9700O4  (Feb.  14 
SC970005  (Feb.  14 
SC970OO6  (Feb.  14 
SC970007  (Feb.  14 
SC970008  (Feb.  14 
SC9700O9  (Feb.  14 
SC970010  (Feb.  14 
SC970011  (Feb.  14 
SC970012  (Feb.  14 
SC970013  (Feb.  14 
SC970014  (Feb.  14 
SC970015  (Feb.  14 
SC970O16  (Feb.  14 
SC970017  (Feb.  14 
SC970018  (Feb.  14 
SC970019  (Feb.  14 
SC970021  (Feb.  14 
SC970022  (Feb.  14 
SC970024  (Feb.  14 
SC97002S  (Feb.  14 
$0970030  (Feb.  14, 

Tennessee 

•  TN970006  (Feb.  14 
TN970O07  (Feb.  14 
TN970008  (Feb.  14 
TN970009  (Feb.  14 
TN970010  (Feb.  14 
TN970011  (Feb.  14 
TN970013  (Feb.  14 
TN970015  (Feb.  14 
TN970021  (Feb.  14 
TN970022  (Feb.  14 
TN970023  (Feb.  14 
TN970028  (Feb.  14 
TN970029  (Feb.  14 
TN970030  (Feb.  14 
TN970031  (Feb.  14 
TN970032  (Feb.  14 
TN970033  (Feb.  14 
TN970041  (Feb.  14 
TN970O47  (Feb.  14 
TN970054  (Feb.  14 
TN970O55  (Feb.  14 
TN970O56  (Feb.  14 
TN970063  (Feb.  14 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 

1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 

1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


14 
14 

14 
14 


1997) 
1997) 
1997) 
1997) 


14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 


Volume  IV 

lUinois 
IL970001  (Feb  14.  1997) 
IL970002  (Feb.  14.  1997) 
IL970003  (Feb.  14.  1997) 
IL970004  (Feb.  14, 1997) 
IL970005  (Feb.  14. 1997) 
IL970006  (Feb.  14.  1997) 
IL970OO7  (Feb.  14.  1997) 
IL970008 (Feb 
IL970012  (Feb 
IL970O16 (Feb 
IL970023 (Feb 

Indiana 
IN970001  (Feb.  14. 1997) 
IN970002  (Feb.  14, 1997) 
IN970003  (Feb.  14.  1997) 
IN970004  (Feb.  14.  1997) 
IN970005  (Feb.  14,  1997) 
IN970006  (Feb.  14.  1997) 
IN970008  (Feb.  14. 1997) 
IN970009  (Feb.  14.  1997) 
IN970011  (Feb.  14.  1997) 
IN970015  (Feb.  14.  1997) 
IN970017  (Feb.  14.  1997) 
IN970018  (Feb.  14,  1997) 
IN970021  (Feb.  14, 1997) 
IN970028  (Feb.  14, 1997) 
IN970031  (Feb.  14.  1997) 
IN970035  (Feb.  14,  1997) 
IN970036  (Feb.  14,  1997) 
IN970037 (Feb 
IN970038  (Feb 
IN970040  (Feb 
IN970041  (Feb 
IN970042  (Feb.  14,  1997) 
IN970045  (Feb.  14, 1997) 
IN970048  (Feb.  14,  1997) 
IN970049  (Feb.  14,  1997) 
IN970052  (Feb.  14.  1997) 
IN9700S5  (Feb.  14,  1997) 
IN970057  (Feb.  14.  1997) 
IN970060  (Feb.  14.  1997) 

Michigan 
MI970002  (Feb.  14, 1997) 
MI970010  (Feb.  14,  1997) 
M1970011  (Feb.  14,  1997) 
MI970013  (Feb.  14 
MI970014  (Feb.  14 
M1970O20  (Feb.  14 
MI970028  (Feb.  14 
MI970O35  (Feb.  14 
MI970037  (Feb.  14 
MI970038  (Feb.  14 
M1970043  (Feb.  14 
MI970048  (Feb.  14 
MI9700S3 (Feb 
M1970054  (Feb 
M1970O56  (Feb 
MI970057 (Feb 
MI970058  (Feb 
MI970061 (Feb 

Minnesota 

MN970007  (Feb. 
MN970008  (Feb. 
MN970014  (Feb. 
MN970023  (Feb. 
MN970032  (Feb.  14,  1997) 
MN970040  (Feb.  14. 1997) 
MN970041  (Feb.  14,  1997) 
MN970058  (Feb.  14. 1997) 
MN970059  (Feb.  14.  1997) 
MN970061  (Feb.  14.  1997) 

Ohio 
OH970002  (Feb.  14. 1997) 
OH970008  (Feb.  14,  1997) 


14 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 

.  14.  1997) 
14.  1997) 
14,  1997) 
14.  1997) 


OH970016  (Feb.  14. 1997) 
OH970021  (Feb.  14. 1997) 
OH970028  (Feb.  14, 1997) 
OH970029  (Feb.  14,  1997) 
OH970030  (Feb.  14, 1997) 
OH970031  (Feb.  14, 1997) 
Wisconsin 

WI970058  (Feb.  14,  1997) 
WI970064  (Feb.  14.  1997) 

Volume  V 

Arkansas 

AR970001  (Feb.  14. 1997) 
AR970006  (Feb.  14,  1997) 
AR970007  (Feb.  14,  1997) 
AR970008  (Feb.  14,  1997) 
AR970009  (Feb.  14,  1997) 
AR970018  (Feb.  14, 1997) 
AR970021  (Feb.  14. 1997) 
AR970024  (Feb.  14. 1997) 
AR970026  (Feb.  14, 1997) 
AR970027  (Feb.  14,  1997) 
AR970029  (Feb.  14,  1997) 
AR970030  (Feb.  14, 1997) 
AR970031  (Feb.  14, 1997) 
AR970032  (Feb.  14.  1997) 
AR970033  (Feb.  14,  1997) 
AR970034  (Feb.  14,  1997) 
AR970035  (Feb.  14,  1997) 
AR970036  (Feb.  14, 1997) 
AR970037  (Feb.  14, 1997) 
AR970038  (Feb.  14, 1997) 
AR970039  (Feb.  14, 1997) 
AR970040  (Feb.  14,  1997) 
AR970041  (Feb.  14,  1997) 
AR970042  (Feb.  14, 1997) 
AR970O43  (Feb.  14,  1997) 
AR970044  (Feb.  14,  1997) 
AR970045  (Feb.  14, 1997) 

Iowa 
IA970005  (Feb.  14. 1097) 
lA97000e  (Feb.  14. 1997) 

Kansas 

KS970001  (Feb.  14.  1997) 
KS970002  (Feb.  14.  1997) 
iCS970004  (Feb.  14, 1997) 
KS970007  (Feb.  14,  1997) 
iCS970008  (Feb.  14,  1997) 
KS970009  (Feb.  14,  1997) 
KS970012  (Feb.  14. 1997) 
ICS970016  (Feb.  14, 1997) 
KS970017  (Feb.  14, 1997) 
iCS970018  (Feb.  14. 1997) 
KS970019  (Feb.  14,  1997) 
1CS970020  (Feb.  14,  1997) 
KS970021  (Feb.  14,  1997) 
ICS970023  (Feb.  14,  1997) 
KS970O25  (Feb.  14,  1997) 
KS970028  (Feb.  14, 1997) 
KS970029  (Feb.  14, 1997) 
ICS970037  (Feb.  14,  1997) 
KS970039  (Feb.  14. 1997) 
KS970O40  (Feb.  14, 1997) 
KS970O42  (Feb.  14,  1997) 
ICS970043  (Feb.  14.  1997) 
KS970O46  (Feb.  14, 1997) 
1CS970O49  (Feb.  14,  1997) 
KS970050  (Feb.  14.  1997) 
KS970051  (Feb.  14,  1997) 
KS9700S2  (Feb.  14, 1997) 
KS9700S3  (Feb.  14, 1997) 

Louisiana 

LA970OO4  (Feb.  14, 1997) 
LA970005  (Feb.  14,  1997) 
LA970006  (Feb.  14,  1997) 
LA970007  (Feb.  14, 1997) 


LA970009  (Feb. 

LA970018  (Feb. 

LA970021  (Feb. 

LA970027  (Feb. 

LA970028  (Feb. 

LA970031  (Feb. 

LA970032  (Feb. 

LA970038  (Feb. 

LA970041  (Feb. 

LA970044  (Feb. 

LA970047  (Feb. 

LA970049  (Feb. 

LA970051  (Feb. 

LA970052  (Feb. 

LA970053  (Feb. 

LA970054  (Feb. 

LA970056  (Feb. 
Missouri 

MO970O01  (Feb 

MC)970003  (Feb 

MO9700O4  (Feb 

MO9700O5  (Feb 

MC)970006  (Feb 

MO970007  (Feb 

MC)970008  (Feb 

MO970010  (Feb 

MO970014  (Feb 

MO970015  (Feb 

MO970017  (Feb 

MO970020  (Feb 

MO970043  (Feb 

MO970047  (Feb 

MO970049  (Feb. 

MO970051  (Feb. 

MO970052  (Feb 

MO970053  (Feb 

MOg70054  (Feb, 

MO970055  (Feb. 

MO970056  (Feb 

MO970057  (Feb 

MO970059  (Feb 

MO970060  (Feb 

MO970062  (Feb 

MO970O63  (Feb 

MC)970064  (Feb 

MO970065  (Feb. 

MO970066  (Feb. 

MO970068  (Feb. 

MC)970069  (Feb. 

MO970071  (Feb. 

MO970072  (Feb. 

MC)970073  (Feb. 
Nebraska 

NE970001  (Frf). 

NE970004  (Feb. 

NE970013  (Feb. 

NE970017  (Feb. 

NE970018 (Feb. 

NE970019  (Feb. 

NE970020  (Feb. 

NE970021  (Feb. 

NE970022 (Feb. 

NE970027  (Feb. 

NE970028  (Feb. 

NE970033  (Feb. 

NE970034  (Feb. 

NE970035  (Feb. 

NE970039  (Feb. 

NE970040  (Feb. 

NE970O41  (Feb. 

NE970042  (Feb. 

NE970043 (Feb. 

NE970045  (Feb. 

NE970046  (Feb. 

NE970O49  (Feb. 

NE970050  (Feb. 
New  Mexico 


14. 1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 

.  14,  1997) 

14,  1997) 

.  14,  1997) 

14,  1997) 

.  14,  1997) 

.  14,  1997) 

14,  1997) 

.  14,  1997) 

.  14,  1997) 

.  14,  1997) 

14,  1997) 

14,  1997) 

.  14,  1997) 

.  14,  1997) 

.  14,  1997) 

.  14,  1997) 

14.  1997) 

.  14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

14,  1997) 

.  14,  1997) 

14, 1997) 
14. 1997) 
14, 1997) 
14,  1997) 
14. 1997) 
14.  1997) 
14, 1997) 
14. 1997) 
14,  1997) 
14.  1997) 
14, 1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 


NM970001  (Feb. 
Oklahoma 

OK970003  (Feb. 

0K9  70004  (Feb. 

OK970O05  (Feb. 

OK9  70006  (Feb. 

OK970007  (Feb. 

OK970008  (Feb. 

OK9700O9  (Feb. 

OK970010  (Feb. 

OK970011  (Feb. 

OK970013  (Feb. 

OK970014  (Feb. 

OK970015  (Feb. 

OK970016  (Feb. 

OK970017  (Feb. 

OK970018  (Feb. 

OK970019  (Feb. 

OK970020  (Feb. 

OK970022  (Feb. 

OK970024  (Feb. 

OK970028  (Feb. 

OK970030  (Feb. 

OK970031  (Feb. 

OK970033  (Feb. 

OK970034  (Feb. 

OK970035  (Feb. 

OK970036  (Feb. 

OK970037  (Feb. 

OK970038  (Feb. 

OK970O40  (Feb. 

OK970041  (Feb. 

OK970043  (Feb. 
Texas 

TX970002  (Feb. 

TX970006  (Feb. 

TX970007  (Feb. 

TX970009  (Feb. 

TX970010  (Feb. 

TX970013  (Feb. 

TX970014  (Feb. 

TX970015  (Feb. 

TX970016  (Feb. 

TX970018  (Feb. 

TX970020  (Feb. 

TX970021  (Feb. 

TX970022  (Feb. 

TX970024  (Feb. 

TX970031  (Feb. 

TX970036  (Feb. 

TX970040  (Feb. 

TX970041  (Feb. 

TX970042  (Feb. 

TX970044  (Feb. 

TX970049  (Feb. 

TX970050  (Feb. 

TX970051  (Feb. 

TX970052  (Feb. 

TX970053  (Feb. 

TX970055  (Feb. 

TX970058  (Feb. 

TX970059  (Feb. 

TX970060  (Feb. 

TX970061  (Feb. 

TX970062  (Feb. 

TX970064  (Feb. 

TX970065  (Feb. 

TX970066  (Feb. 

TX970071  (Feb. 

TX970072  (Feb. 

TX970073  (Feb 

TX970074  (Feb 

TX970075  (Feb, 

TX970076  (Feb, 

TX970077  (Feb, 

TX970078  (Feb. 


14, 1997) 

14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14. 1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 

14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,1997) 
14,  1997) 
14, 1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14.  1997) 
14, 1997) 
14, 1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1097) 
14, 1997) 


TX970079  (Feb. 
TX970080  (Feb. 
TX9  70084  (Feb. 
TX970086  (Feb. 
TX970087  (Feb. 
TX970090  (Feb. 
TX970091  (Feb. 
TX970094  (Feb. 
TX970095  (Feb. 
TX970096  (Feb. 
TX970097  (Feb. 
TX970098  (Feb. 
TX970099  (Feb. 
TX970100  (Feb. 
TX970103  (Feb. 
TX970107  (Feb. 
TX970111  (Feb. 

Txgzoiia  (Feb. 
TX970114  (Feb. 

Volume  VI 

Colorado 

CO970001  (Feb. 

CO970002  (Feb. 

CO970003  (Feb. 

C09  70004  (Feb. 

CO970005  (Feb. 

CO970006  (Feb. 

CO970008  (Feb. 

CO970009  (Feb. 

CO970010  (Feb. 

CO970011  (Feb. 

CO970013  (Feb. 

CO970015  (Feb. 

CO970017  (Feb. 

CO970019  (Feb. 

CO970026  (Feb. 

CO970027  (Feb. 

CO970028  (Feb. 

C09  70029  (Feb. 

CO970030  (Feb. 

CO970031  (Feb. 

CO970032  (Feb. 

00970033  (Feb. 

CO970034  (Feb. 
Idaho 

ID970009  (Feb. 

ID970010  (Feb. 
Montana 

MT970027  (Feb. 
North  DakoU 

ND970004  (Feb. 

NDg70006  (Feb. 

ND970007  (Feb. 

NE>970009  (Feb. 

ND970010  (Feb. 

ND970014  (Feb. 

ND970023  (Feb. 

NDg70031  (Feb. 

NDg70033  (Feb. 

ND970034  (Feb. 

ND970035  (Feb. 

ND970036  (Feb. 

NDg70036  (Feb. 

ND970039  (Feb. 

ND970040  (Feb. 

ND970042  (Feb. 

ND970043  (Feb. 

ND970045  (Feb. 

ND9  70046  (Feb. 

ND970047  (Feb. 

ND970048  (Feb. 
Or^on 

OR970006  (Feb. 

ORg70008  (Feb. 

OR970011  (Feb. 
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14, 1997) 
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OR970O13  (Feb.  14,  1997) 
OR970014  (Feb.  14.  1997) 
OR970016  (Feb.  14.  1997) 

South  DakoU 

SD970OO7  (Feb.  14, 1997) 
SD970009  (Feb.  14.  1997) 
SD970011  (Feb.  14.  1997) 
SD970012  (Feb.  14, 1997) 
SD970015  (Feb.  14. 1997) 
SD970016  (Feb.  14.  1997) 
SD970018  (Feb.  14,  1997) 
SD970O20  (Feb.  14,  1997) 
51*70022  (Feb.  14.  1997) 
SD970025  (Feb.  14,  1997) 
SD970026  (Feb.  14, 1997) 
SD970027  (Feb.  14,  1997) 
SD970028  (Feb.  14,  1997) 
SD970029  (Feb.  14, 1997) 
SD970030  (Feb.  14, 1997) 
SD970031  (Feb.  14, 1997) 
SD970O32  (Feb.  14,  1997) 
SD970033  (Feb.  14,  1997) 
SD970034  (Feb.  14,  1997) 
SD970035  (Feb.  14, 1997) 
SD970O36  (Feb.  14, 1997) 
SD970037  (Feb.  14, 1997) 
SD970038  (Feb.  14,  1997) 
SD970039  (Feb.  14, 1997) 
SD970040  (Feb.  14, 1997) 
SD970O42  (Feb.  14. 1997) 
SD970043  (Feb.  14, 1997) 

Utah 

UT970001  (Feb.  14, 1997) 
UT9700O4  (Feb.  14, 1997) 
UT970OO6  (Feb.  14, 1997) 
UT970007  (Feb.  14, 1997) 
UT970008  (Feb.  14, 1997) 
UT970009  (Feb.  14, 1997) 
UT970011  (Feb.  14, 1997) 
UT970012  (Feb.  14. 1997) 
UT970013  (Feb.  14.  1997) 
UT970015  (Feb.  14. 1997) 
irr970018  (Feb.  14.  1997) 
UT970019  (Feb.  14.  1997) 
UT970023  (Feb.  14.  1997) 
UT970024  (Feb.  14. 1997) 
UT970025  (Feb.  14,  1997) 
UT970026  (Feb.  14,  1997) 
UT970028  (Feb.  14. 1997) 
UT970029  (Feb.  14.  1997) 
UT970031  (Feb.  14, 1997) 
UT970O34  (Feb.  14, 1997) 
UT970035  (Feb.  14, 1997) 
UT970036  (Feb.  14,  1997) 

Washington 

WA970001  (Feb.  14,  1997) 
WA970002  (Feb.  14, 1997) 

Wyoming 

WY9700O4  (Feb.  14, 1997) 
WY97000a  (Feb.  14, 1997) 
WY970011  (Feb.  14, 1997) 
WYa70014  (Feb.  14, 1997) 
WY970015  (Feb.  14,  1997) 
WY970019  (Feb.  14, 1997) 
WY970023  (Feb.  14, 1997) 

Volume  Vn 

Arizona 

AZ970001  (Feb.  14, 1997) 
AZ970002  (Feb.  14, 1997) 
AZ970003  (Feb.  14, 1997) 
AZ970004  (Feb.  14, 1997] 
AZ97000S  (Feb,  14,  1997) 
AZ970006  (Feb.  14, 1997) 
AZ970007  (Feb.  14, 1997) 
AZ970010  (Feb.  14, 1997) 


AZ970011 
AZ970013 
AZ970014 
AZ970016 
AZ970017 
AZ970018 
AZ970020 

California 
CA970001 
CA970002 
CA970004 
CA970005 
C:A970007 
CA970017 
CA970022 
CA970024 
C:A970028 
CA970029 
CA970030 
C:A970031 
CA970032 
CA970033 
CA970034 
CA970035 
CA970036 
CA970037 
CA970038 
CA970039 
CA970040 
CA970O41 
CA970O42 
CA970O43 
CA970O44 
CA970O45 
CA970046 
CA970047 
CA970048 

Nevada 
NV970005 
NV970006 
NV970007 


(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 

(Feb.  14, 
(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14. 
(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 

(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
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1997) 
1997) 
1997) 
1997) 
1997) 
1997) 

1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 

1997) 
1997) 
1997) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Etavis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s]  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 


seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  29tb  day 
of  August  1997. 
Maigarat  Washington, 
Acting  Chief.  Branch  of  Construction  Wage 
Determinations. 

(PR  Doc.  97-23492  Filed  0  4  07;  8:45  am) 
MJJNG  COOK  4610-27-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohlbltad  Transaction  Exemption  97-44; 
Exemption  Application  No.  D-10346,  et  al.] 

Grant  of  Individual  Exemptions;  1st 
Source  Bank,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
De{>artment  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
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4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836. 
32847.  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

1st  Source  Bank,  Located  in  South 
Bend,  Indiana 

[Prohibited  Transaction  Exemption  97—44; 
Exemption  Application  No.  D--10346) 

Exemption 

Section  I — Exemption  for  In-Kind 
Transfer  of  Assets 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (F)  of 
the  Code,  shall  not  apply,  effective 
September  19,  1996,  to  the  in-kind 
transfer  to  separate  series  of  an  open- 
end  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (the  Funds)  to  which  1st  Source 
Bank  or  any  of  its  affiliates  (collectively, 
the  Bank)  serves  as  investment  advisor, 
and  may  provide  other  services,  of  the 
assets  of  various  employee  benefit  plans 
(the  Plans)  that  are  held  in  certain 
collective  investment  funds  (the  GIFs) 
maintained  by  the  Bank  or  otherwise 
held  by  the  Bank  as  trustee,  investment 
manager,  or  in  any  other  capacity  as 
fiduciary  on  behalf  of  the  Plans,  in 
exchange  for  shares  of  such  Funds; 
provided  that  the  following  conditions 
are  met: 

(A)  A  fiduciary  (the  Second 
Fiduciary)  who  is  acting  on  behalf  of 
each  affected  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (C)  of 
Section  III  below,  receives  in  advance  of 
the  investment  by  the  Plan  in  any  of  the 
Funds  a  full  and  detailed  written 
disclosure  of  information  concerning 
such  Fund,  including,  but  not  limited 
to: 

(1)  A  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  which 
such  Plan  is  considering  investing. 


(2)  A  statement  describing  the  fees  for 
investment  management,  investment 
advisory,  or  other  similar  services,  any 
fees  for  secondary  services  (Secondary 
Services),  as  defined  in  paragraph  (H)  of 
section  III  below,  and  all  other  fees  to 
be  charged  to  or  paid  by  the  Plan  and 
by  such  Funds  to  the  Bank,  including 
the  natiue  and  extent  of  any  differential 
between  the  rates  of  such  fees, 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  in  the  Funds 
to  be  appropriate  for  the  Plan. 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Plan  may  be  invested  in  the  Fimds. 
and,  if  so,  the  nature  of  such  limitations, 
and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  this  proposed 
exemption  and/or  a  copy  of  the  final 
exemption; 

(B)(1)  With  respect  to  each  of  the 
Funds  in  which  a  Plan  invests,  the  Bank 
will  provide  the  Second  Fiduciary  of 
such  Plan: 

(a)  At  least  annually  with  a  copy  of  an 
updated  prospectus  of  such  Fund, 

(b)  Upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  Fund  to  the  Bank; 

(2)  On  the  basis  of  the  information 
described  above  in  paragraph  (A)  of  this 
section  I,  the  Second  Fiduciary 
authorizes  in  writing  the  in-kind 
transfer  of  assets  of  the  Plans  in 
exchange  for  shares  of  the  Funds,  the 
investment  of  such  assets  in 
corresponding  portfolios  of  the  Funds, 
and  the  fees  received  by  the  Bank  in 
connection  with  its  services  to  the 
Fimds,  such  authorization  by  the 
Second  Fiduciary  to  be  consistent  with 
the  responsibilities,  obligations,  and 
duties  imposed  on  fiduciaries  by  Part  4 
of  Title  I  of  the  Act; 

(C)  No  sales  commissions  or  other  fees 
are  paid  by  the  Plans  in  connection  with 
the  purchase  of  Fund  shares  through  the 
in-kind  transfer  of  Plan  assets  in  the 
CIFs,  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  such 
shares  by  the  Plans  to  the  Fimd; 

(D)  All  or  a  pro  rata  portion  of  the 
assets  of  the  Plans  held  in  the  CIFs  or 
all  or  a  pro  rata  portion  of  the  assets  of 
the  Plans  held  by  the  Bank  in  any 
capacities  as  fiduciary  on  behalf  of  such 
Plans  are  transferred  in-kind  to  the 
Fimds  in  exchange  for  shares  of  such 
Funds; 

(E)  The  Plans  receive  shares  of  the 
Funds  that  have  a  total  net  asset  value 


that  is  equal  to  the  value  of  the  assets 
of  the  Plans  or  the  CIFs  exchanged  for 
such  shares  on  the  date  of  transfer, 
based  on  the  current  market  value  of  the 
assets  of  the  Plans  or  the  CIFs 

(F)  The  current  market  value  of  the 
assets  of  the  Plans  or  the  CIFs  to  be 
transferred  in-kind  in  exchange  for 
shares  is  determined  in  a  single 
valuation  performed  in  the  same 
manner  and  at  the  close  of  business  on 
the  same  day,  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7(b) 
(Rule  17a-7),  issued  by  the  Securities 
and  Exchange  Commission  under  the 
Investment  Company  Act  of  1940,  and 
the  procedures  established  by  the  Funds 
pursuant  to  Rule  17a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  day 
preceding  the  GIF  or  Plan  transfers 
determined  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealers  or  pricing  services 
independent  of  the  Bank; 

(G)  For  all  conversion  transactions 
that  occur  after  the  date  of  publication 
in  the  Federal  Register  of  a  notice 
proposing  this  exemption:  Not  later  than 
thirty  (30)  days  after  completion  of  each 
in-kind  transfer  of  assets  of  the  Plans  or 
the  CIFs  in  exchange  for  shares  of  the 
Funds,  the  Bank  sends  by  regular  mail 
to  the  Second  Fiduciary,  as  defined  in 
paragraph  (G)  of  Section  III  below,  a 
written  confirmation  which  contains  the 
following  information: 

(1)  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  Investment 
Company  Act  of  1940; 

(2)  The  price  of  such  asset  involved  in^ 
the  transaction;  and 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets 

(H)  No  later  than  ninety  (90)  days 
after  completion  of  each  in-kind  transfer 
of  assets  of  the  Plans  or  the  CIFs  in 
exchange  for  shares  of  the  Funds,  the 
Bank  sends  by  regular  mail  to  the 
Second  Fiduciary,  who  is  acting  on 
behalf  of  each  affected  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (G)  of 
section  III  below,  a  written  confirmation 
that  contains  the  foUovtring  information: 

(1)  The  number  of  QF  imits  held  by 
each  affected  Plan  immediately  before 
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the  transfer,  the  related  per  unit  value, 
and  the  aggregate  dollar  value  of  the 
units  transferred;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  each  affected  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  aggregate 
dollar  value  of  the  shares  received; 

(I)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Plans,  and  in 
connection  with  the  provision  of 
services  to  any  of  the  Funds  in  which 
the  Plans  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act; 

(J)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  Investment  Company  Act  of  1940  in 
connection  with  the  transactions 
described  herein; 

(K)  The  Plans  are  not  sponsored  by 
the  Bank: 

(L)  All  dealings  between  the  Plans 
and  any  of  the  Funds  are  on  a  basis  no 
less  fovorable  to  the  Plans  than  dealings 
between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans;  and 

(M)  The  requirements  of  Prohibited 
Transaction  Class  Exemption  77-4  (42 
FR  18732,  April  8,  1977)  are  met  with 
respect  to  all  arrangements  under  which 
investment  advisory  fees  are  paid  to  the 
Bank  directly  or  indirectly  by  Plans 
with  assets  invested  in  the  Funds. 

Section  II — General  Conditions 

(A)  The  Bank  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons,  as  described  in 
paragraph  (B)  of  this  section  II,  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that: 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6) 
year  period,  and 

(2)  No  party  in  interest,  other  than  the 
Bank,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  503(i]  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 

'  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(B)  of  this  section; 

(B)(1)  Except  as  provided  in 
paragraph  (B)(2)  of  this  section  11  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (A)  of  section  II  above  are 
unconditionally  available  at  their 


customary  location  for  examination 
during  normal  business  hours  by — 

(a)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(b)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Fimds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(c)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraphs  (B)(1)(b)  and  (B)(1)(c)  of  this 
section  11  shall  be  authorized  to  examine 
trade  secrets  of  the  Bank  or  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

Section  III — Definitions 

For  purposes  of  this  exemption: 

(A)  The  term  Bank  means  1st  Source 
Bank  and  any  affiliate  of  the  Bank,  as 
defined  in  paragraph  (B)  of  this  section 
III. 

(B)  An  affiliate  of  a  person  includes: 

(1)  Any  person  directly  or  indirectiy 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person, 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(C)  The  term  control  means  the  power 
to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual. 

(D)  The  term  Fund  or  Funds  means 
any  diversified  open-end  investment 
company  or  companies  registered  under 
the  Investment  Company  Act  of  1940  for 
which  the  Bank  serves  as  investment 
adviser,  and  may  also  provide  custodial 
or  other  services  as  approved  by  such 
Funds. 

(E)  The  term  net  asset  value  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(F)  The  term  relative  means  a  relative 
as  that  term  is  defined  in  section  3(15) 
of  the  Act  (or  a  "member  of  the  family" 
as  that  term  is  defined  in  section 
4975(e)(6)  of  the  Code),  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  sister. 

(G)  The  term  Second  Fiduciary  means 
a  fiduciary  of  a  plan  who  is  independent 


of  and  unrelated  to  the  Bank.  For 
purposes  of  this  exemption,  the  Second 
Fiduciary  will  not  be  deemed  to  be 
independent  of  and  unrelated  to  the 
Bank  if: 

(1)  Such  Second  Fiduciary  directly  or 
indirecUy  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank. 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
the  Bank  (or  is  a  relative  of  such 
person),  or 

(3)  Such  Second  Fiduciary  direcUy  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner,  or 
employee  of  the  Bank  (or  a  relative  of 
such  persons)  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  fitim  participation  in  (i)  the 
choice  of  the  Plan's  investment 
manager/advisor,  (ii)  the  approval  of 
any  purchase  or  sale  by  the  Plan  of 
shares  of  the  Funds,  and  (iii)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  any  of  the  transactions  described 
in  section  I  above,  then  paragraph  (G)(2) 
of  section  III  above  shall  not  apply. 

(H)  The  term.  Secondary  Service 
means  a  service,  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Funds, 
including  but  not  limited  to  custodial, 
accounting,  brokerage,  administrative  or 
any  other  service. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  September  19, 1996. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
23, 1997  at  62  FR  33911. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  VVillett  of  the  Department. 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Ronald  L.  Chez  (Mr.  Chez)  IRA  and 
Lawrence  G.  Kuntz  (Mr.  Kuntz)  IRA 
(Collectively;  the  IRAs)  Located  in 
Chicago.  Illinois  and  Wilmington, 
Delaware,  Respectively 

(Prohibited  Transaction  Exemption  97—45; 
Exemption  Application  Nos.  D-10359  and  D- 
103601 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (a)  The  sale  by  the  IRAs  of  certain 


closely  held  stock  (the  Stock)  to  Happy 
Valley  Corporation  (the  Corporation), 
the  issuer  of  the  Stock  and  an  unrelated 
third  party  with  respect  to  the  IRAs;  and 
(b)  the  subsequent  repurchase  of  the 
Stock  from  the  Corporation  by  Mr.  Chez 
and  Mr.  Kuntz,  fiduciaries  and 
disqualified  persons  with  respect  to  the 
IRAs;  provided  that  the  following 
conditions  are  met: 

1.  The  sale  and  the  repurchase  of  the 
Stock  will  be  one-time  transactions  for 
cash; 

2.  The  transactions  described  in  (1) 
above  will  take  place  on  the  same 
business  day; 

3.  Mr.  Chez  and  Mr.  Kuntz,  in  their 
individual  capacity,  will  purchase  the 
same  shares  of  the  Stock,  as  those  that 
were  sold  to  the  Corporation  by  the 
IRAs.  The  stock  transfer  records  of  the 
Corporation  will  evidence  that  this  is 
the  case;  and 

4.  The  amount  paid  to  the  IRAs  for  the 
Stock  will  be  the  fair  market  value  of  the 
Stock  determined  at  the  time  of  the  sale 
by  a  qualified  independent  appraiser. 
Mr.  Chez  and  Mr.  Kuntz  will  purchase 
the  Stock  from  the  Corporation  for  the 
same  consideration  as  was  received  by 
the  IRAs  for  the  sale  of  the  Stock. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
11,  1997  at  62  FR  37309. 

Written  Comments 

The  Department  received  one  written 
comment  on  the  proposed  exemption 
and  no  requests  for  a  hearing.  The 
attorney  for  the  applicant  submitted  the 
written  comment  as  follows: 

1.  Paragraph  1  at  the  top  of  the  of  the 
third  column  on  page  37309  and  section 
7  of  the  Summary  of  Facts  and 
Representations  on  page  37310  state  that 
"the  sale  and  repurchase  of  the  Stock 
will  be  one-time  transactions  for  cash." 
The  applicant  requests  that  the  phrase 
"check  or  bank  transfer"  be  added  at  the 
end  of  that  sentence  to  permit  payment 
by  check  or  bank  transfer. 

The  Department  notes  that  the  term 
cash  includes  payment  by  "check  or 
bank  transfer."  In  this  regard,  the 
Department  wishes  to  assure  that,  as  a 
result  of  the  transactions,  the  IRAs 
receive  payment  by  cash,  as 
distinguished  from  an  in-kind  transfer 
of  assets  other  than  cash,  and  there  will 
be  no  extension  of  credit  associated 
with  the  transactions. 

2.  The  second  i}aragraph  of  section  3 
of  the  Summary  of  Facts  and 
Representations  states  that  "On  August 
1,  1995,  Mr.  Kuntz  subscribed  for  Stock 
shares  in  his  ov«rn  name.  On  December 


20, 1995,  at  the  request  of  Mr.  Kuntz, 
the  Corporation  issued  a  replacement 
Stock  certificate  to  Mr.  Kuntz's  IRA." 

The  applicant  clarified  that  although 
the  Stock  was  originally  issued  by  the 
Corporation  to  Mr.  Kimtz,  the  intent  of 
Mr.  Kuntz  was  always  to  make  his 
investment  in  the  Corporation  through 
his  IRA. 

3.  Section  5  of  the  Summary  of  the 
Facts  and  Representations  states  that 
"By  letter  dated  May  22,  1997,  the 
attorneys  for  the  Corporation  represent 
that  the  transaction  must  be  structured 
through  the  Corporation"  (emphasis 
added). 

In  this  regard,  the  applicant  clarified 
that  it  believed  that  the  taint  of  having 
a  non-permitted  shareholder  of  the 
Corporation  was  most  completely 
removed  where  the  parties  were  put 
back  in  the  position  they  would  have 
been  in  had  the  stock  been  issued  to  the 
individuals  concerned  and  not  to  the 
IRAs. 

After  giving  full  consideration  to  the 
record  and  the  comment  submitted  to 
the  Department,  the  Department  has 
determined  to  grant  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 
number.) 

John  Hancock  Mutual  Life  Insurance 
Company  (JH),  Located  in  Boston, 
Massachusetts, 

[Prohibited  Transaction  Exemption  97-46; 
Exemption  Application  Nos.  D-10416- 
10420] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  tiirough  (E)  of 
the  Code,  shall  not  apply  to  the:  (1)  The 
acquisition  by  a  separate  account 
maintained  by  JH  (the  FPGT  Account) 
from  Willamette  Industries.  Inc.  of 
certain  oil  and  gas  rights  (the  Deer  Creek 
Oil  and  Gas  Rights),  subject  to  existing 
leases  (the  Leases)  of  such  rights  to 
Enerfin  Resources  Northwest  Limited 
Partnership  (Enerfin),  a  party  in  interest 
with  respect  to  the  plans  invested  in  the 
FPGT  Account;  and  (2)  the  continuation 
of  the  Leases  following  the  acquisition 
by  the  FPGT  Account,  provided  the 
following  conditions  are  satisfied:  (a)  As 
part  of  its  decision  to  enter  into  the 
separate  account  contract  establishing 
the  FPGT  Account,  an  independent 
fiduciary  determines  that  the 
acquisition  of  the  Deer  Creek  Oil  and 
Gas  Rights  is  in  the  interest  of  the 
participants  of  the  plans  investing  in  the 
FPGT  Account  and  that  the  price  paid 


for  the  rights  is  no  more  than  the  fair 
market  value  of  such  rights;  (b)  an 
independent  fiduciary  determines  that 
the  continuation  of  the  Leases  is  in  the 
best  interests  of  the  FPGT  Account;  and 
(c)  an  independent  fiduciary  will 
monitor  the  performance  of  Enerfin 
under  the  Leases,  as  well  as  any 
proposed  modifications  or  renewals  of 
the  Leases,  and  will  take  such  steps  as 
are  necessary  to  protect  the  interests  of 
the  FPGT  Account  with  respect  to  the 
Leases. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
23.  1997  at  62  FR  33915. 
FOR  FURTHER  INFORMATION  CONTACT:  Gaiy 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

AmSouth  Bank  of  Alabama  (AmSouth), 
Located  in  Birmingham,  Alabama 

(Prohibited  Transaction  Exemption  97-47; 
Application  No.  D-10422) 

Exemption 

Section  I — Transactions 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply  to  the  receipt  of  fees  by 
AmSouth  from  the  AmSouth  Mutual 
Funds,  or  any  other  diversified  open- 
end  investment  companies  registered 
under  the  investment  Company  Act  of 
1940  (the  Funds),  for  acting  as  an 
investment  adviser  for  the  Funds  as  well 
as  for  providing  other  services  to  the 
Funds  which  are  "Secondary  Services" 
as  defined  in  Section  Ill(h),  in 
connection  with  the  investment  by  the 
Client  Plans  in  shares  of  the  Funds, 
provided  that  the  conditions  set  forth  in 
Section  n  below  are  met. 

Section  D — Conditions 

(a)  Each  Client  Plan  satisfies  either 
(but  not  both)  of  the  following: 

(1)  The  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Fimds  by 
AmSouth  for  investment  advisory 
services,  including  any  investment 
advisory  fees  paid  by  AmSouth  to  third 
party  sub-advisers,  no  later  than  one 
business  day  after  the  receipt  of  such 
fees  by  AmSouth.  The  crediting  of  all 
such  fees  to  the  Client  Plans  by 
AmSouth  is  audited  by  an  independent 
accounting  firm  on  at  least  an  annual 
basis  to  verify  the  proper  crediting  of 
the  fees  to  each  Plan;  or 


47054 


Federal  Register  /  Vol.  62,  No.  172  /  Friday,  September  5,  1997  /  Notices 


(2)  The  Client  Plan  does  not  pay  any 
Plan-level  investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  AmSouth  with  respect  to  any  of  the 
assets  of  such  Plan  which  are  invested 
in  shares  of  any  of  the  Funds.  This 
condition  does  not  preclude  the 
payment  of  investment  advisory  or 
similar  fees  by  the  Funds  to  AmSouth 
under  the  terms  of  an  investment 
management  agreement  adopted  in 
accordance  with  section  15  bf  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  nor  does  it  preclude  the 
payment  of  fees  for  Secondary  Services 
to  AmSouth  pursuant  to  a  duly  adopted 
agreement  between  AmSouth  and  the 
Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
ni(e),  and  is  the  same  pnce  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  AmSouth,  including  any  officer  or 
director  of  AmSouth,  does  not  purchase 
or  sell  shares  of  the  Funds  from  or  to 
any  Client  Plan. 

(d)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(e)  For  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  AmSouth  for 
the  provision  of  services  to  a  Client 
Plan,  and  in  connection  with  the 
provision  of  services  to  the  Funds  in 
which  the  Client  Plan  may  invest,  are 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(f)  AmSouth  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
beneGt  plans  sponsored  or  maintained 
by  AmSouth. 

(h)  The  Second  Fiduciary  receives,  in 
advance  of  any  initial  investment  by  the 
Client  Plan  in  a  Fund,  full  and  detailed 
written  disclosure  of  information 
concerning  the  Funds,  including  but  not 
limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  deRned  in 
Section  Ill(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 


(3)  The  reasons  why  AmSouth  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
AmSouth  with  respect  to  which  assets 
of  a  Client  Plan  may  be  invested  in  the 
Funds,  and  if  so,  the  nature  of  such 
limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption  as  published  in  the  Federal 
Register. 

(i)  After  consideration  of  the 
information  described  above  in 
paragraph  (h),  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each 
particular  Fund  and  the  fees  to  be  paid 
by  such  Funds  to  AmSouth. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  AmSouth 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  by  AmSouth  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
t>e  supplied  to  the  Second  Fiduciary  no 
less  than  annually;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary  pursuant  to  this 
paragraph  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (1)  below,  except 
to  the  extent  required  by  such  paragraph 
in  order  to  disclose  an  additional 
service  or  fee  increase.  The  instructions 
for  the  Termination  Form  must  include 
the  followiag  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
AmSouth  of  written  notice  from  the 
Second  Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  AmSouth  to  engage  in 
the  transactions  described  in  paragraph 
(i)  on  behalf  of  the  Client  Plan. 

(k)  For  each  Client  Plan  using  the  fee 
structure  described  in  paragraph  (a)(1) 
above  with  respect  to  investments  in  a 
particular  Fund,  the  Second  Fiduciary 
of  the  Client  Plan  receives  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rates 
of  fees  charged  by  AmSouth  to  the 
Funds  for  investment  advisory  services, 
prior  to  the  effective  date  of  such 
increase. 


(1)(1)  For  each  Client  Plan  using  the 
fee  structure  described  in  paragraph 
(a)(2)  above  with  respect  to  investments 
in  a  particular  Fund,  an  increase  in  the 
rate  of  fees  paid  by  the  Fund  to 
AmSouth  regarding  any  investment 
management  services,  investment 
advisory  services,  or  similar  services 
that  AmSouth  provides  to  the  Fund  over 
an  existing  rate  for  such  services  that 
had  been  authorized  by  a  Second 
Fiduciary  in  accordance  with  paragraph 
(i)  above;  or 

(2)  For  any  Client  Plan  under  this 
exemption,  an  addition  of  a  Secondary 
Service  (as  defined  in  Section  Ill(h) 
below)  provided  by  AmSouth  to  the 
Fund  for  which  a  fee  is  charged,  or  an 
increase  in  the  rate  of  any  fee  paid  by 
the  Funds  to  AmSouth  for  any 
Secondary  Service  that  results  either 
from  an  increase  in  the  rate  of  such  fee 
or  from  the  decrease  in  the  number  of 
kind  of  services  performed  by  AmSouth 
for  such  fee  over  an  existing  rate  for 
such  Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Client  Plan  in  accordance  with 
paragraph  (i)  above. 

AmSouth  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increase,  provide  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  of  the  increase  in  fees)  to  the 
Second  Fiduciary  of  the  Qient  Plan. 
Such  notice  shall  be  accompanied  by  a 
Termination  Form  with  instructions  as 
described  in  paragraph  (j)  above. 

(m)  On  an  annual  oasis,  AmSouth 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  in  which  the  Client  Plan 
invests  and,  upon  such  fiduciary's 
request,  a  copy  of  the  Statement  of 
Additional  Information  for  such  Funds 
which  contains  a  description  of  all  fees 
paid  by  the  Funds  to  AmSouth; 

(2)  A  copy  of  the  aimual  financial 
disclosure  report  prepared  by  AmSouth 
which  includes  information  about  the 
Fund  portfolios  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report; 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise'. 

(n)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  AmSouth,  AmSouth 
will  provide  the  Second  Fiduciary  of 
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such  Plan  at  least  annually  with  a 
statement  specifying: 

(1)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
that  are  paid  to  AmSouth  by  such  Fund; 

(2)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
that  are  paid  by  such  Fund  to  brokerage 
firms  unrelated  to  AmSouth; 

(3)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  AmSouth  by 
each  Fund;  and 

(4)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund  to 
brokerage  firms  unrelated  to  AmSouth. 

(o)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Plans  than  dealings 
with  other  shareholders  of  the  Funds. 

(p)  AmSouth  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (q)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  AmSouth,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  AmSouth  or 
an  affiliate  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(q)  below. 

(q)(l)  Except  as  provided  below  in 
paragraph  (q)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  of 
the  Act,  the  records  referred  to  in 
paragraph  (p)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (q)(l)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
AmSouth,  or  conunercial  or  financial 
information  which  is  privileged  or 
confidential. 


Section  HI — Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  AmSouth  means 
AmSouth  Bank  of  Alabama  and  any 
affiliate  thereof  as  defined  below  in 
paragraph  (b)  of  this  section. 

(b)  An  affiliate  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  witii  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  control  means  the  power 
to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual. 

(d)  The  term  Fund  or  Funds  shall 
include  the  AmSouth  Mutual  Funds  or 
any  other  diversified  open-end 
investment  company  or  companies 
registered  imder  the  1940  Act  for  which 
AmSouth  serves  as  an  investment 
adviser  and  may  also  serve  as  a 
custodian,  dividend  disbursing  agent, 
shareholder  servicing  agent,  transfer 
agent.  Fund  accountant,  or  provide 
some  other  "Secondary  Service"  (as 
defined  below  in  paragraph  (h)  of  this 
Section)  which  has  been  approved  by 
such  Fimds. 

(e)  The  term  net  asset  value  means  the 
amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  term  relative  means  a  relative 
as  that  term  is  defined  in  section  3(15) 
of  the  Act  (or  a  "member  of  the  family" 
as  that  term  is  defined  in  section 
4975(e)(6)  of  the  Code),  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  a 
sister. 

(g)  The  term  Second  Fiduciary  means 
a  fiduciary  of  a  Client  Plan  who  is 
independent  of  and  unrelated  to 
AmSouth.  For  purposes  of  this 
exemption,  the  Second  Fiduciary  will 
not  be  deemed  to  be  independent  of  and 
unrelated  to  AmSouth  if: 

(1)  Such  fiduciary  directly  or 
indirectiy  controls,  is  controlled  by,  or 
is  under  common  control  with 
AmSouth; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  AmSouth  (or  is 
a  relative  of  such  persons);  or 


(3)  Such  fiduciary  directiy  or 
indirectiy  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  AmSouth  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Client  Plan's  investment 
adviser,  (ii)  the  approval  of  any  such 
purchase  or  sale  between  the  Client  Plan 
and  the  Funds,  and  (iii)  the  approval  of 
any  change  in  fees  charged  to  or  paid  by 
the  Client  Plan  in  connection  with  any 
of  the  transactions  described  in  Sections 
I  and  n  above,  then  paragraph  (g)(2)  of 
this  section  shall  not  apply. 

(h)  The  term  Secondary  Service  means 
a  service  other  than  an  investment 
management,  investment  advisory,  or 
similar  service,  which  is  provided  by 
AmSouth  to  the  Funds,  including  (but 
not  limited  to)  custodian  services, 
transfer  and  dividend  disbursing  agent 
services,  administrator  or  sub- 
administrator  services,  accounting 
services,  shareholder  servicing  agent 
services  and  brokerage  services. 

(i)  The  term  Termination  Form  means 
the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (i) 
of  Section  n.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  AmSouth  in  writing  to  eCfiect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by 
AmSouth  of  the  form;  provided  that  if, 
due  to  circumstances  beyond  the  control 
of  AmSouth,  the  sale  caimot  be 
executed  within  one  business  day, 
AmSouth  shall  have  one  additional 
business  day  to  complete  such  sale. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  April  16, 1997. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
23.  1997,  at  62  FR  33917. 
WRITTEN  COMMENTS:  The  Department 
received  one  written  comment  from  an 
officer  of  a  Client  Plan  sponsor,  which 
supported  the  granting  of  an  exemption 
for  the  subject  transactions.  No  other 
written  conunents,  and  no  requests  for 
a  hearing,  were  received  by  the 
Department.  Accordingly,  the 
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Department  has  determined  to  grant  the 
requested  exemption  as  proposed. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Martiii  O.  Rom  Individual  Retirement 
Account  (the  IRA)  Located  in  Boca 
Raton,  Florida 

[Prohibited  Transaction  Exemption  97—48; 
Exemption  Application  No.  D^lCMSlj 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  March  4.  1996  sale  by  the  IRA  of 
certain  debentures  (the  Debentures)  to 
Mr.  Martin  D.  Ross  (Mr.  Ross),  a 
disqualified  person  with  respect  to  the 
IRA,  provided  the  following  conditions 
were  satisfied:  (1)  The  sale  of  the 
Debentures  by  the  IRA  was  a  one-time 
transaction  for  cash;  (2)  the  IRA 
received  no  less  than  the  fair  market 
value  of  the  Debentures  as  of  the  time 
of  the  sale:  and  (3)  as  soon  as  Mr.  Ross 
became  aware  that  the  transaction  was 
prohibited,  he  reversed  the  transaction.  ■ 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
21,  1997  at  62  FT?  39030. 
EFFECTIVE  DATE:  This  exemption  is 
effective  March  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fiict  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 


•  Pursuant  to  29  CFR  2510.3-2(d).  the  IRA  is  not 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  focts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  sucn  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  2nd  day  of 
September,  1997. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

|FR  E)oc.  97-23641  Filed  9  4  97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10393] 

AEW  Capital  Management,  LP.  (AEW); 
Located  in  Boston,  Massachusetts 

AGENCY:  Pension  and  Welfare  Benefits 
Administration. 

ACTION:  Notice  of  proposed  exemption. 
U.S.  Department  of  Labor  to  replace 
Prohibited  Transaction  Exemption  (Kit) 
93—40  Involving  Aldrich,  Eastman  & 
Waltch,  L.P.  and  Aldrich,  Eastman  & 
Waltch,  Inc.  (collectively.  Old  AEW). 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  individual  exemption 
which,  if  granted,  would  replace  PTE 
93-40  (58  FR  34821.  Jime  29.  1993).  PTE 
93—40  permitted  the  payment  to  Old 
AEW  of  certain  investment  fees  and 
disposition  fees  relating  to  real  estate 


investments  by  employee  benefit  plans 
for  which  Old  AEW  provided 
investment  management  services,  as 
well  as  the  investment  by  such  plans  in 
a  multiple  client  commingled  account 
managed  by  Old  AEW,  subject  to  certain 
conditions.  These  transactions  were 
described  in  a  notice  of  pendency  that 
was  published  in  the  Federal  Register 
on  April  27, 1993  at  58  FR  25662.  PTE 
93—40,  which  was  effective  as  of  April 
27.  1993.  expired  by  operation  of  law, 
as  discussed  below.  The  proposed 
exemption  would  provide  conditional 
relief  identical  to  that  provided  by  PTE 
93—40  for  a  newly-merged  entity  known 
as  "AEW  Capital  Management,  L.P." 
DATES:  Written  comments  and/or 
requests  for  a  public  hearing  should  be 
received  by  the  Department  within  45 
days  of  the  date  of  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register.  The  proposed 
exemption,  if  granted,  will  be  effective 
December  10,  1996. 

ADDRESSES:  All  written  comments  and/ 
or  requests  for  a  public  hearing 
(preferably,  three  copies)  should  be  sent 
to  the  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5649, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210.  Attention:  Application  No. 
D-10393.  The  application  pertaining  to 
the  proposed  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-5507. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fr^e  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  exemption 
that  would  replace  PTE  93-40.  PTE  93- 
40  provided  an  exemption  from  certain 
prohibited  transaction  restrictions  of 
section  406  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  bom  the  sanctions  resulting  bom 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1986  (the 
Code),  as  amended,  by  reason  of  section 
4975(c)(1)  of  the  Code.  The  proposed 
exemption  was  requested  in  an 
application  filed  by  AEW  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  (the 
Procedures)  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  August 
10,  1990).  Effective  December  31, 1978, 
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section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
proposed  replacement  exemption  is 
being  issued  solely  by  the  Department 

Specifically,  PTE  93-40  provided 
exempUve  relief  from  section  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  with  respect 
to  the  payment  by  the  plans  of  certain 
initial  investment  fees  and  disposition 
fees  to  Old  AEW.  In  addition,  PTE  93- 
40  provided  exemptive  relief  from  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
with  respect  to  the  investment  by  the 
plans  in  a  multiple  client  commingled 
account  managed  by  Old  AEW. 

Subsequent  to  the  granting  of  PTE  93- 
40,  AEW  informed  the  Department  that, 
effective  as  of  December  10,  1996,  all 
the  assets  of  Old  AEW  and  certain  of 
their  affiliates  had  been  transferred  to 
the  new  AEW  Capital  Management,  L.P. 
(denoted  herein  as  AEW).  All  of  the 
partnership  interests  of  AEW  are  ovtmed, 
directly  or  indirectly,  by  New  England 
Investment  Companies,  a  publicly  held 
limited  partnership,  which  in  turn  is 
approximately  53  percent  owned  by  The 
Metropolitan  Life  Insurance  Company. 
Because  AEW  is  a  newly  created  legal 
entity,  the  Department  determined  that 
PTE  93—40  was  no  longer  effective  as  of 
December  10,  1996.  Thus,  the 
Department  is  of  the  view  that  PTE  93- 
40  would  be  unavailable  for  use  by 
AEW  with  respect  to  the  subject 
transactions. 

AEW  represents  that,  in  all  material 
respects,  notwithstanding  its  changes  in 
structure  and  ownership,  AEW  has 
otherwise  continued  to  operate  in  the 
same  manner,  and  with  the  same  senior 
management  persoimel.  AEW  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  whose 
client  accounts  continue  to  consist  of 
either  separate  accounts  for  individual 
clients  or  commingled  accounts  for 
multiple  clients.  Accordingly,  the 
Department  has  decided  to  publish  a 
new  exemption  for  AEW  which,  if 
granted,  would  replace  PTE  93—40  and 
would  have  an  effective  date  of 
December  10, 1996  for  transactions 
described  in  PTE  93-40. 

Notifx  to  Interested  Persons 

In  accordance  with  the  requirements 
of  the  Investment  Advisers  Act  of  1940. 


Old  AEW  provided  notice  and  obtained 
the  consent  of  the  independent 
fiduciary  of  each  of  its  client  plans  with 
respect  to  its  anticipated  changes  in 
structure  and  ownership.  AEW  will 
further  provide  written  notice  of  the 
proposed  exemption  to  same  within  15 
days  of  the  date  of  publication  of  this 
notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  include  a 
copy  of  this  notice  of  pendency  as 
published  in  the  Federal  Register  and 
an  explanation  of  the  rights  of  interested 
persons  to  conmient  on  and/or  request 
a  hearing  with  respect  thereto.  Written 
comments  and  hearing  requests  are  due 
within  45  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  £act  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fiashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries 

(2)  Before  an  exemption  can  be 
granted  imder  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plan;  and 

(3)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  i^ 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(4)  The  proposed  exemption,  if 
granted,  will  be  applicable  to  the 
transactions  previously  described  in 


PTE  93-40  only  if  the  conditions 
8]}ecified  herein  are  satisfied. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  replacement 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  vrith  the 
referenced  application  at  the  address  set 
forth  above. 

Proposed  Exemption 

Under  the  authority  of  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpfut  B,  the  Department 
proposes  to  replace  PTE  93—40  as 
follows: 

Ptirt  I.  Exemption  for  Payment  of 
Certain  Fees  to  AEW 

The  restrictions  of  section  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not 
apply  to  the  payment  of  certain  initial 
investment  fees  (the  Investment  Fee) 
and  disposition  fees  (the  Disposition 
Fee)  to  AEW  by  employee  benefit  plans 
for  which  AEW  provides  investment 
management  services  (the  Client  Plans), 
pursuant  to  an  investment  management 
agreement  (the  Agreement)  entered  into 
between  AEW  and  the  Client  Plans 
either  individually,  through  the 
establishment  of  a  single  client  separate 
account  (Single  Client  Account),  or 
collectively,  as  participants  in  a 
multiple  client  commingled  accoimt 
(Multiple  Client  Account),  provided  that 
the  conditions  set  forth  lielow  in  Part  III 
are  satisfied.  (Single  Client  Accounts 
and  Multiple  Client  Accounts  are 
collectively  referred  to  herein  as 
Accounts). 

Part  n.  Exemption  for  Investments  in  a 
Multiple  Client  Account 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4g75(c)(l)  (A)  through  (D)  of 
the  Code,  shall  not  apply  to  any 
investment  by  a  Client  Plan  in  a 
Multiple  Client  Account  managed  by 
AEW.  provided  that  the  conditions  set 
forth  below  in  Part  III  are  satisfied. 
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Part  m.  General  Conditions 

(a)  The  investment  of  plan  assets  in  a 
Single  or  Multiple  Client  Account, 
including  the  terms  and  payment  of  any 
Investment  Fee  and  Disposition  Fee, 
shall  be  approved  in  writing  by  a 
fiduciary  of  a  Client  Plan  which  is 
independent  of  AEW  and  its  affiliates 
and,  in  the  case  of  a  Multiple  Client 
Account  for  which  ultimate  investment 
discretion  is  exercised  by  a  bank  trustee, 
a  fiduciary  which  is  independent  of  the 
bank  trustee  and  AEW  and  its  affiliates 
(the  Independent  Fiduciary). 
Notwithstanding  the  foregoing,  AEW 
may  authorize  the  transfer  of  cash  from 
a  Single  Client  Account  to  a  Multiple 
Client  Account,  provided  that:  (1)  The 
Multiple  Client  Account  has  similar 
investment  objectives  and  the  identical 
fee  structure  as  the  Single  Client 
Account;  (2)  the  Agreement  governing 
the  Single  Client  Account  authorizes 
AEW  to  invest  in  a  Multiple  Client 
Account;  (3)  AEW  receives  no 
additional  fees  from  the  Single  Client 
Account  for  cash  invested  in  the 
Multiple  Client  Account  and  no 
additional  Investment  Fee  is  paid  with 
respect  to  cash  transferred  to  the 
Multiple  Client  Account;  (4)  a  binding 
commitment  to  make  the  transfer  to  the 
Multiple  Client  Account  is  made  by 
AEW  within  six  months  of  the 
Independent  Fiduciary's  decision  to 
allocate  assets  to  the  Single  Client 
Account  or,  in  the  event  that  AEW's 
binding  commitment  to  make  the 
transfer  occurs  more  than  six  months 
after  such  Fiduciary's  decision,  AEW 
obtains  an  additional  authorization  from 
the  Independent  Fiduciary;  and  (5)  each 
transfer  of  assets  from  the  Single  Client 
Account  to  the  Multiple  Client  Account 
occurs  within  60  days  of  the  actual 
transfier  of  such  assets  to  the  Single 
Client  Account. 

(b)  The  terms  of  any  investment  in  an 
Account  and  of  any  Investment  Fee  or 
Disposition  Fee  shall  be  at  least  as 
favorable  to  the  Client  Plans  as  those 
obtainable  in  arm's  length  transactions 
between  unrelated  parties. 

(c)  At  the  time  any  Account  is 
established  and  at  the  time  of  any 
subsequent  investment  of  assets 
(including  the  reinvestment  of  assets]  in 
such  Account: 

(1)  Each  Client  Plan  shall  have  total 
net  assets  with  a  value  in  excess  of  $50 
million;  and 

(2)  No  Client  Plan  shall  invest,  in  the 
aggregate,  more  than  five  percent  of  its 
total  assets  in  any  Account  or  more  than 
10  percent  of  its  total  assets  in  all 
Accounts  established  by  AEW. 

(d)  Prior  to  making  an  investment  in 
any  Account,  the  Independent  Fiduciary 


of  each  Client  Plan  investing  in  an 
Account  shall  receive  offering  materials 
from  AEW  which  disclose  all  material 
facts  concerning  the  purpose,  structure, 
and  operation  of  the  Account,  including 
any  fee  arrangements. 

(e)  With  respect  to  its  ongoing 
participation  in  an  Account,  each  Client 
Plan  shall  receive  the  following  written 
information  from  AEW: 

(1)  Audited  financial  statements  of  the 
Account  prepared  by  independent 
public  accountants  selected  by  AEW  no 
later  than  90  days  after  the  end  of  the 
fiscal  year  of  the  Account; 

(2)  Quarterly  and  annual  reports 
prepared  by  AEW  relating  to  the  overall 
financial  position  and  operating  results 
of  the  Account  and,  in  the  case  of  a 
Multiple  Client  Account,  the  value  of 
each  Client  Plan's  interest  in  the 
Account.  Each  such  re{>ort  shall  include 
a  statement  regarding  the  amount  of  fees 
paid  to  AEW  during  the  period  covered 
by  such  report; 

(3)  Aimual  appraisals  indicating  the 
&ir  market  value  of  the  Account's  assets 
as  established  by  an  M.A.I,  licensed  real 
estate  appraiser  independent  of  AEW 
and  its  affiliates  which  has  been 
approved  by  the  Client  Plan  prior  to 
investing  in  the  Account,  provided  that 
if  a  new  appraiser  for  a  property  is 
chosen  by  AEW,  the  appraiser  shall  be 
approved  by  the  Independent  Fiduciary 
of  the  Client  Plan  or  the  responsible 
independent  fiduciaries  of  Client  Plans 
and  other  authorized  persons  acting  for 
investors  in  a  Multiple  Client  Account 
(the  Responsible  Independent 
Fiduciaries,  as  defined  in  Part  IV(e) 
below),  prior  to  any  valuation  of  such 
property;  and 

(4)  In  the  case  of  any  Multiple  Client 
Account,  a  list  of  all  other  investors  in 
the  Account. 

(f)  The  total  fees  paid  to  AEW  shall 
constitute  no  more  than  reasonable 
compensation. 

(gj  The  Investment  Fee  shall  be  equal 
to  a  specified  percentage  of  the  net 
value  of  the  Client  Plan  assets  allocated 
to  the  Account,  which  shall  be  payable 
either 

(1)  At  the  time  assets  are  deposited  (or 
deemed  deposited  in  the  case  of 
reinvestment  of  assets)  in  the  Account; 
or 

(2)  In  periodic  installments,  the 
amount  (as  a  percentage  of  the  aggregate 
Investment  Fee)  and  timing  of  which 
have  been  specified  in  advance  l)ased  on 
the  percentage  of  the  Client  Plan's  assets 
invested  in  real  property  as  of  the 
payment  date,  provided  that  (i)  the 
installment  period  is  no  less  than  three 
months,  and  (ii)  if  the  percentage  of  the 
Client  Plan  assets  which  have  actually 
been  invested  by  a  payment  date  is  less 


than  the  percentage  required  for  the 
aggregate  Investment  Fee  to  be  paid  in 
full  through  that  date  (both  determined 
on  a  cumulative  basis),  the  Investment 
Fee  paid  on  such  date  shall  be  reduced 
by  the  amount  necessary  to  cause  the 
percentage  of  the  aggregate  Investment 
Fee  paid  to  equal  only  the  percentage  of 
the  Client  Plan  assets  actually  invested 
by  that  date.  The  unpaid  portion  of  such 
Investment  Fee  shall  be  deferred  to  and 
payable  on  a  cumulative  basis  on  the 
next  scheduled  payment  date  (subject  to 
the  percentage  limitation  described  in 
the  preceding  sentence). 

(h)  The  Disposition  Fee  shall  be 
payable  after  the  Client  Plan  has 
received  distributions  from  the  Account 
in  excess  of  an  amount  equal  to  100 
percent  of  its  invested  capital  plus  a 
pre-specified  annual  compounded 
cumulative  rate  of  return  (the  Threshold 
Amount),  except  that  in  the  case  of 
AEW's  removal  or  resignation.  AEW 
shall  be  entitled  to  receive  a  Disposition 
Fee  payable  either  at  the  time  of 
removal  or,  in  the  event  of  AEWs 
resignation,  upon  sale  of  the  assets  to 
which  the  fee  is  allocable  or  upon 
termination  of  the  Account  as  the  case 
may  be,  subject  to  the  requirements  of 
paragraph  (k)  below,  as  determined  by 
a  deemed  distribution  of  the  assets  of 
the  Account  based  on  an  assumed  sale 
of  such  assets  at  their  fair  market  value 
(in  accordance  with  independent 
appraisals),  only  to  the  extent  that  the 
Client  Plan  would  receive  distributions 
from  the  Account  in  excess  of  an 
amount  equal  to  the  Threshold  Amount 
at  the  time  of  AEW's  removal  or 
resignation.  Both  the  Threshold  Amount 
and  the  amount  of  the  Disposition  Fee, 
expressed  as  a  percentage  of  the  amount 
distributed  (or  deemed  distributed)  from 
the  Account  in  excess  of  the  Threshold 
Amount,  shall  be  established  by  the 
Agreement  and  agreed  to  by  the 
Independent  Fiduciary  of  the  Client 
Plan. 

(i)  The  Threshold  Amount  for  any 
Disposition  Fee  shall  include  at  least  a 
minimum  rate  of  return  to  the  Client 
Plan,  as  defined  below  in  Part  IV(f). 

(j)  For  any  sale  of  profterty  in  an 
Account  which  shall  give  rise  to  the 
payment  of  a  Disposition  Fee  to  AEW 
prior  to  the  termination  of  the  Account, 
the  sales  price  of  the  property  shall  be 
at  least  equal  to  a  target  amount  (the 
Target  Amount),  as  defined  in  Part  rv(g), 
in  order  for  AEW  to  sell  the  property 
and  receive  its  Disposition  Fee.  If  the 
proposed  sales  price  of  the  property  is 
less  than  the  Target  Amount,  the 
proposed  sale  shall  be  disclosed  to  and 
approved  by  the  Independent  Fiduciary 
for  a  Single  Client  Account  or  the 
Responsible  Independent  Fiduciaries  for 
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a  Multiple  Client  Account,  in  which 
event  AEW  shall  be  entitled  to  sell  the 
property  and  receive  its  Disposition  Fee. 
If  the  proposed  sales  price  is  less  than 
the  Target  Amount  and  the  Independent 
Fiduciary's  or  Responsible  Independent 
Fiduciaries'  approval  is  not  obtained, 
AEW  shall  still  have  the  authority  to  sell 
the  property,  if  the  Agreement  provides 
AEW  with  complete  investment 
discretion  for  the  Account,  provided 
that  the  Disposition  Fee  which  would 
have  been  payable  to  AEW  is  paid  only 
at  the  termination  of  the  Account. 

(k)  In  the  event  AEW  resigns  as 
investment  manager  for  an  Account,  the 
■Disposition  Fee  shall  be  calculated  at 
the  time  of  resignation  as  described 
above  in  paragraph  (h)  and  allocated  to 
each  property  based  upon  the 
relationship  that  the  appraised  value  of 
such  property  bears  to  the  total 
appraised  value  of  the  Account.  Each 
amount  arrived  at  through  this 
calculation  shall  be  multiplied  by  a 
fraction,  the  numerator  of  which  shall 
be  the  actual  sales  price  received  by  the 
Account  on  disposition  of  the  property 
(or  in  the  case  of  a  property  which  has 
not  been  sold  prior  to  the  termination  of 
the  Account,  the  appraised  value  of  the 
property  as  of  the  termination  date)  and 
to  the  denominator  of  which  shall  be  the 
appraised  value  of  the  property  which 
was  used  in  connection  with 
determining  the  Disposition  Fee  at  the 
time  of  resignation,  provided  that  this 
fraction  shall  never  exceed  1.0.  The 
resulting  amount  for  each  property  shall 
be  the  Disposition  Fee  payable  to  AEW 
upon  sale  of  such  property  or 
termination  of  the  Account,  as  the  case 
maybe. 

(I)  AEW  or  its  affiliates  shall  maintain, 
for  a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (m)  of  this  Part 
in  to  determine  whether  the  conditions 
of  this  exemption  have  been  met,  except 
that:  (1)  A  prohibited  transaction  wdll 
not  be  considered  to  have  occurred  if, 
due  to  circumstances  beyond  the  control 
of  AEW  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period;  and  (2)  no  party  in 
interest,  other  than  AEW,  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (m)  below. 

(ni)(l  J  Except  as  provided  in 
paragraph  (m)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  and 
(b)  of  the  Act,  the  records  referred  to  in 
paragraph  (1)  of  this  Part  HI  shall  be 
unconditionally  available  at  their 


customary  location  for  examination 
diuing  normal  business  hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(ii)  Any  fiduciary  of  a  Client  Plan  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  a 
Client  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
employer;  and 

(iv)  Any  participant  or  beneficiary  of 
a  Client  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  paragraph  (m)(l)  {ii)-(iv)  shall 
be  authorized  to  examine  the  trade 
secrets  of  AEW  and  its  affiliates  or  any 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Part  IV.  Definitions 

For  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  of  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(b)  The  term  "control    means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term  "management  services" 
means: 

(1)  Development  of  an  investment 
strategy  for  the  Account  and 
identification  of  suitable  real  estate- 
related  investments; 

(2)  Directing  the  investments  of  the 
assets  of  the  Account,  including  the 
determination  of  the  structure  of  each 
investment,  the  negotiation  of  its  terms 
and  conditions  and  the  performance  of 
all  requisite  due  diligence; 

(3)  "Timing  and  directing  the 
disposition  of  any  assets  of  the  Account 
and  directing  the  liquidation  of  the 
Account; 

(4)  Administration  of  the  overall 
operation  of  the  investments  of  the 
Account,  including  all  applicable 
leasing,  management,  financing,  and 
capital  improvement  decisions; 

(5)  Establishing  and  maintaining 
accounting  records  of  the  Accounts  and 
distributing  reports  to  Client  Plans  as 
described  in  Part  III;  and 

(6)  Selecting  and  directing  all  service 
providers  of  ancillary  services  as 
defined  in  this  Part  IV. 

(d)  The  term  "ancillary  services" 
means: 


(1)  Legal  services; 

(2)  Services  of  architects,  designers, 
engineers,  hazardous  materials 
consultants,  contractors,  leasing  agents, 
real  estate  brokers,  and  others  in 
connection  with  the  acquisition, 
construction,  improvement, 
management  and  disposition  of 
investments  in  real  property; 

(3)  Insurance  brokerage  and 
consultation  services; 

(4)  Services  of  independent  auditors 
and  accountants  in  connection  with 
auditing  the  books  and  records  of  the 
Accounts  and  preparing  tax  returns; 

(5)  Appraisal  and  mortgage  brokerage 
services;  and 

(6)  Services  for  the  development  of 
income-producing  real  property. 

(e)  The  term  "Responsible 
Independent  Fiduciaries"  means  with 
respect  to  a  Multiple  Client  Account  the 
Independent  Fiduciary  of  each  Qient 
Plan  invested  in  the  Account  and  other 
authorized  persons  acting  for  investors 
in  the  Account  which  are  not  employee 
benefit  plans  as  defined  imder  section 
3(3)  of  the  Act  (such  as  governmental 
plans,  university  endowment  funds, 
etc.)  that  are  independent  of  AEW  and 
its  affiliates  and  are  persons  other  than 
the  bank  trustee  for  die  Accoimt,  and 
that  collectively  hold  at  least  50%  of  the 
interests  in  the  Account. 

(f)  The  term  "Threshold  Amount" 
means  with  respect  to  any  Disposition 
Fee  an  amount  which  equals  all  of  a 
Client  Plan's  capital  invested  in  an 
Accoimt  plus  a  pre-specified  annual 
compounded  cumidative  rate  of  return 
that  is  at  least  a  minimum  rate  of  return 
determined  as  follows: 

(1)  A  non-fixed  rate  which  is  at  least 
equal  to  the  rate  of  change  in  the 
consumer  price  index  (CPI)  during  the 
period  from  the  deposit  of  the  Client 
Plan's  assets  into  the  Account  until 
distributions  of  the  Client  Plan's  assets 
from  the  Account  equal  or  exceed  the 
Threshold  Amount;  or 

(2)  A  fixed  rate  which  is  at  least  equal 
to  the  rate  of  change  in  the  CPI  over 
some  period  of  time  specified  in  the 
Agreement,  which  shall  not  exceed  10 
years. 

(g)  The  term  "Target  Amoimt"  means 
a  value  assigned  to  each  property  in  the 
Account  established  by  AEW  either  (1) 
at  the  time  the  property  is  acquired,  by 
mutual  agreement  between  AEW  and 
the  Independent  Fiduciary  for  a  Single 
Client  Account  or  the  Responsible 
Independent  Fiduciaries  for  a  Multiple 
Client  Account,  or  (2)  pursuant  to  an 
objective  formula  approved  by  such 
Fiduciaries  at  the  time  the  Account  is 
established.  However,  in  no  event  will 
such  value  be  less  than  the  acquisition 
price  of  the  property. 
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EFFECTtVE  DATE:  This  exemption,  if 
granted,  is  effective  as  of  December  10, 
1996. 

The  availability  of  this  proposed 
exemption  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
applications  for  exemption  are  true  and 
complete  and  accurately  describe  all 
material  terms  of  the  transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  PTE  93- 
40,  refer  to  the  proposed  exemption  and 
grant  notice  which  are  cited  above. 

Signed  at  Washington,  IX:,  this  2nd  day  of 
September.  1997. 
Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  97-23640  Filed  9-4-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10464  et  al.] 

Proposed  Exemptions;  NatWest 
Securities  Corporations 

AGENCY:  Pension  and  Welfare  BeneRts 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 


ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfore  Benefits  Administration, 
OfHce  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

NatWest  Securities  Corporation, 
NatWest  Securities  Limited,  Located  in 
New  York,  New  Yotk 

[Application  Nos.  D-10464.  D-10465J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 


forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10,  1990). 

Section  I — Tmnsactions 

A.  Effective  May  22, 1997,  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  tbe  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Internal  Revenue  Code 
of  1986  (the  Code),  by  reason  of  section 
4975  (c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  purchase  or  sale 
of  a  security  between  an  employee 
benefit  plan  and  a  broker-dealer 
affiliated  with  NatWest  Securities 
Corporation  and  subject  to  British  law 
(NatWest/UK  Affiliate),  if  the  following 
conditions,  and  the  conditions  of 
Section  II.  are  satisfied: 

(1)  The  NatWest/UK  Affiliate 
customarily  purchases  and  sells 
securities  for  its  own  account  in  the 
ordinary  course  of  its  business  as  a 
broker-dealer. 

(2)  Such  transaction  is  on  terms  at 
least  as  favorable  to  the  plan  as  those 
which  the  plan  could  obtain  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

(3)  Neither  the  NatWest/UK  Affiliate 
nor  an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets,  and  the  NatWest/UK  Affiliate  is 

a  party  in  interest  or  disqualffied  person 
with  respect  to  the  plan  assets  involved 
in  the  transaction  solely  by  reason  of 
section  3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code,  or  by  reason 
of  a  relationship  to  a  person  described 
in  such  sections.  For  purposes  of  this 
paragraph,  the  NatWest/UK  Affiliate 
shall  not  be  deemed  to  be  a  fiduciary 
with  respect  to  a  plan  solely  by  reason 
of  providing  securities  custodial 
services  for  a  plan. 

B.  Effective  May  22,  1997.  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code,  shall  not 
apply  to  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan 
to  an  NatWest/UK  Affiliate  if  the 
following  conditions,  and  the 
conditions  of  Section  II.  are  satisfied: 

(1)  Neither  the  NatWest/UK  Affiliate 
(the  Borrower)  nor  an  affiliate  of  the 
Borrower  has  discretionary  authority  or 
control  with  respect  to  the  investment  of 
the  plan  assets  involved  in  the 
transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
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2510.3-21(c))  with  respect  to  those 
assets; 

(2)  The  plan  receives  from  the 
Borrower,  either  by  physical  delivery  or 
by  book  entry  in  a  securities  depository 
located  in  the  United  States,  by  the 
close  of  business  on  tbe  day  on  which 
the  securities  lent  are  delivered  to  the 
Borrower,  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
person  other  than  the  Borrower  or  an 
affiliate  thereof,  or  any  combination 
thereof,  having,  as  of  the  close  of 
business  on  the  preceding  business  day, 
a  market  value  (or,  in  the  case  of  letters 
of  credit,  a  stated  amount)  equal  to  not 
less  than  100  percent  of  the  then  market 
value  of  the  securities  lent.  The 
collateral  referred  to  in  this  Section 
1(B)(2)  must  be  held  in  the  United 
States; 

(3)  Prior  to  the  making  of  any  such 
loan,  the  Borrower  shall  have  furnished 
the  following  items  to  the  fiduciary  for 
the  plan  who  is  making  decisions  on 
behalf  of  the  plan  with  respect  to  the 
lending  of  securities  (the  Lending 
Fiduciar,'):  (1)  The  most  recent  available 
audited  statement  of  the  Borrower's 
financial  condition.  (2)  the  most  recent 
available  unaudited  statement  of  the 
Borrower's  financial  condition  (if  more 
recent  than  such  audited  stated),  and  (3) 
a  representation  that,  at  the  time  the 
loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  the 
Borrower's  financial  condition  since  the 
date  of  the  most  recent  financial 
statement  furnished  to  the  plan  that  has 
not  been  disclosed  to  the  Lending 
Fiduciary.  Such  representation  may  be 
made  by  the  Borrower's  agreement  that 
each  such  loan  shall  constitute  a 
representation  by  the  Borrower  that 
there  has  been  no  such  material  adverse 
change; 

(4)  The  loan  is  made  pursuant  to  a 
written  loan  agreement,  the  t^ms  of 
which  are  at  least  as  favorable  to  the 
plan  as  those  which  the  plan  could 
obtain  in  an  arm's-length  transaction 
witb  an  unrelated  party.  Such 
agreement  may  be  in  the  form  of  a 
master  agreement  covering  a  series  of 
securities-lending  transactions; 

(5)  The  plan  (1)  receives  a  reasonable 
fee  that  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (2)  has  the  opportunity  to 
derive  compensation  through  the 
investment  of  cash  collateral.  Where  the 
plan  has  that  opportunity,  the  plan  may 
pay  a  loan  rebate  or  similar  fee  to  the 
Borrower,  if  such  fee  is  not  greater  than 


the  plan  would  pay  an  unrelated  party 
in  an  arm's-length  transaction; 

(6)  The  plan  receives  the  equivalent  of 
all  distributions  made  to  holders  of  the 
borrowed  securities  during  the  term  of 
the  loan,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits 
and  rights  to  purchase  additional 
securities; 

(7)  If  the  market  value  of  the  collateral 
on  the  close  of  trading  on  a  business  day 
is  less  than  100  percent  of  the  market 
value  of  the  borrowed  securities  at  the 
close  of  trading  on  that  day,  the 
Borrower  shall  deliver,  by  the  close  of 
business  on  the  following  business  day, 
an  additional  amount  of  collateral  (as 
described  in  paragraph  (2))  the  market 
value  of  which,  together  with  the  market 
value  of  all  previously  delivered 
collateral,  equals  at  least  100  percent  of 
the  market  value  of  all  the  borrowed 
securities  as  of  such  preceding  day. 
Notwithstanding  the  foregoing,  part  of 
the  collateral  may  be  returned  to  the 
Borrower  if  the  market  value  of  the 
collateral  exceeds  100  percent  of  the 
market  value  of  the  borrowed  securities, 
as  long  as  the  market  value  of  the 
remaining  collateral  equals  at  least  100 
percent  of  the  market  value  of  the 
borrowed  securities: 

(8)  The  loan  may  be  terminated  by  the 
plan  at  any  time,  whereupon  the 
Borrower  shall  deliver  certificates  for 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  plan 
within  (1)  the  customary  delivery  period 
for  such  securities,  (2)  three  business 
days,  or  (3)  the  time  negotiated  for  such 
delivery  by  the  plan  and  the  Borrower, 
whichever  is  lesser;  and 

(9)  In  the  event  the  loan  is  terminated 
and  the  Borrower  fails  to  return  the 
borrowed  securities  or  the  equivalent 
thereof  within  the  time  described  in 
paragraph  (8r)  above,  then  (i)  the  plan 
may.  under  the  terms  of  the  loan 
agreement,  purchase  securities  identical 
to  the  borrowed  securities  (or  their 
equivalent  as  described  above)  and  may 
apply  the  collateral  to  the  payment  of 
the  purchase  price,  any  other 
obligations  of  the  Borrower  under  the 
agreement,  and  any  expenses  associated 
with  the  sale  and/or  purchase,  and  (ii) 
the  Borrower  is  obligated,  under  the 
terms  of  the  loan  agreement,  to  pay,  and 
does  pay  to  the  plan,  the  amount  of  any 
remaining  obligations  and  expenses  not 
covered  by  the  collateral  plus  interest  at 
a  reasonable  rate.  Notwithstanding  the 
foregoing,  the  Borrower  may.  in  the 
event  the  Borrower  fails  to  retiun 
borrowed  securities  as  described  above. 


replace  non-cash  collateral  with  an 
amount  of  cash  not  less  than  the  then 
current  market  value  of  the  collateral, 
provided  such  replacement  is  approved 
by  the  Lending  Fiduciary. 

(10)  If  the  Borrower  fails  to  comply 
with  any  condition  of  this  exemption,  in 
the  course  of  engaging  in  a  seciuities- 
lending  transactions,  the  plan  fiduciary 
who  caused  the  plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)  (A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Borrower's 
failure  to  comply  with  the  conditions  of 
the  exemption. 

C.  Effective  May  22. 1997,  the 
restrictions  of  sections  406(a)(1)  (A) 
through  (D)  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  shall  not  apply  to 
any  extension  of  credit  to  an  employee 
benefit  plan  by  an  NatWest/UK  Affiliate 
to  permit  the  settlement  of  securities 
transactions  or  in  connection  with  the 
writing  of  options  contracts  provided 
that  the  following  conditions  are  met: 

(a)  The  NatWest/UK  Affiliate  is  not  a 
fiduciary  with  respect  to  any  assets  of 
such  plan,  unless  no  interest  or  other 
consideration  is  received  by  such 
fiduciary  or  any  affiliate  thereof  in 
connection  witb  such  extension  of 
credit;  and 

(b)  Such  extension  of  credit  would  be 
lawful  under  the  Securities  Exchange 
Act  of  1934  and  any  rules  or  regulations 
thereunder  if  such  act,  rules  or 
regulations  were  applicable. 

Section  II — General  Conditions 

A.  The  NatWest/UK  Affiliate  is 
registered  as  a  broker-dealer  with  the 
Securities  and  Futures  Authority  of  the 
United  Kingdom  (the  S.F.A.) 

B.  The  NatWest/UK  Affiliate  is  in 
compliance  with  all  requirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  under 
the  Securities  and  Exchange  Act  of 
1934,  which  provides  for  foreign  broker- 
dealers  a  limited  exemption  from  U.S. 
registration  requirements; 

C.  Prior  to  the  transaction,  the 
NatWest/UK  Affiliate  enters  into  a 
written  agreement  with  the  plan  in 
which  the  NatWest/UK  Affiliate 
consents  to  the  jurisdiction  of  the  courts 
of  the  United  States  with  respect  to  the 
transactions  covered  by  this  exemption; 

D.  (1)  The  NatWest/UK  Affiliate 
maintains  or  causes  to  be  maintained 
within  the  United  States  for  a  period  of 
six  years  from  the  date  of  such 
transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  this  section  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met;  except  that  a 
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party  in  interest  with  respect  to  an 
employee  benefit  plan,  other  than  the 
NatWest/UK  Affiliate,  shall  not  be 
subject  to  a  civil  penalty  under  section 
502(i)  of  the  Act  or  the  taxes  imposed 
by  section  4975(a)  or  (b)  of  the  Code,  if 
such  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  this  section,  and  a 
prohibited  transaction  will  not  be 
deemed  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of  the 
NatWest/UK  Affiliate,  such  records  are 
lost  or  destroyed  prior  to  the  end  of 
such  six  year  period; 

(2)  The  records  referred  to  in 
subsection  (1)  above  are  unconditionally 
available  for  examination  during  normal 
business  hours  by  duly  authorized 
employees  of  (a)  the  Dtepartment  of 
Labor,  (b)  the  Internal  Revenue  Service, 

(c)  plan  participants  and  beneficiaries, 

(d)  any  employer  of  plan  participants 
and  beneficiaries,  and  (e)  any  employee 
organization  any  of  whose  members  are 
covered  by  such  plan;  except  that  none 
of  the  persons  described  in  (c)  through 

(e)  of  this  subsection  shall  be  authorized 
to  examine  trade  secrets  of  NatWest 
Securities  Corporation  or  the  NatWest/ 
UK  Affiliate  or  any  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

m — Definitions 

Affiliate  of  a  person  shall  include:  (i) 
Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person;  (ii)  any  officer,  director,  or 
partner,  employee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (iii)  any  corporation  or 
partnership  of  which  such  other  person 
is  an  officer,  director  or  partner.  For 
purposes  of  this  definition,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

Security  shall  include  equities,  fixed 
income  securities,  options  on  equity  and 
on  fixed  income  securities,  government 
obligations,  and  any  other  instrument 
that  constitutes  a  security  under  U.S. 
securities  laws.  The  term  "security" 
does  not  include  swap  agreements  or 
other  notional  principal  contracts. 

Summary  of  Facts  and  Representations 

1.  NatWest  Securities  Corporation 
(NatWest)  is  a  securities  firm  operating 
primarily  in  the  United  States,  with 
additional  activities  in  the  major 
markets  worldwide.  It  engages  primarily 
In  securities  brokerage  activities  on  an 
agency  basis.  Clients  include  major 
corporations,  pension  funds,  investment 


funds  including  mutual  funds,  and 
financial  institutions. 

2.  NatWest  has  foreign  affiliates  world 
wide  who  are  in  the  business  of  trading 
securities,  including  a  broker-dealer 
affiliate  in  London,  England  (the 

Nat  West/UK  Affiliate),  currently 
NatWest  Securities  Limited.  NatWest 
represents  that  in  the  ordinary  course  of 
their  business  as  broker-dealers,  these 
foreign  affiliates  customarily  operate  as 
traders  in  dealers  markets  wherein  the 
broker-dealer  purchases  and  sells 
securities  for  its  own  account  and 
engages  in  purchases  and  sales  of 
securities  with  its  clients,  and  that  such 
trades  are  referred  to  as  principal 
transactions.  NatWest  states  that  in 
issuing  Prohibited  Transaction  Class 
Exemption  75-1  (PTCE  75-1,  40  FR 
50845,  October  31,  1975)  the 
Department  has  recognized  the 
functions  of  registered  broker-dealers  in 
principal  transactions  on  behalf  of 
clients  which  are  employee  benefit 
plans  covered  by  the  Act.  Part  II  of 
PTCE  75-1  provides  exemptive  relief 
from  section  406(a)  of  the  Act  for 
principal  transactions  between  plans 
and  broker-dealers  which  are  registered 
under  the  Securities  Exchange  Act  of 
1934,  provided  all  requirements  stated 
in  Part  II  are  satisfied.  NatWest 
represents  that,  like  the  U.S.  dealer 
markets,  international  equity  and  debt 
markets,  including  the  options  markets, 
are  no  less  dependent  on  a  willingness 
of  dealers  to  trade  as  principals.  In  the 
absence  of  an  exemption  for  principal 
transactions,  such  as  PTCE  75-1.  those 
responsible  for  trading  activities  on 
behalf  of  plan  investors  would  be 
prevented  fit>m  engaging  in  transactions 
with  those  broker-dealers  and  banks  that 
provide  the  markets  for  the  securities 
and  are  most  capable  of  handling  such 
transactions. 

3.  NatWest  represents  that  over  the 
past  decade,  plans  have  increasingly 
invested  in  foreign  equity  and  debt 
securities,  including  foreign  government 
securities.  NatWest  states  that  plans 
seeking  to  enter  into  such  investments 
may  wish  to  increase  the  number  of 
trading  partners  available  to  them  by 
trading  with  foreign  broker-dealers  such 
as  the  NatWest/UK  Affiliate.  However, 
where  NatWest  provides  services  to 
such  plans  which  are  covered  by  the 
Act,  principal  transactions  with  the 
NatWest/UK  Affiliate  would  be 
prohibited  by  the  Act.  The  exemptive 
relief  afforded  U.S.  broker-dealers  by 
PTCE  75-1  would  not  be  available  with 
respect  to  the  NatWest/UK  Affiliate 
t>ecause  that  class  exemption  is  limited 
to  broker-dealers  registered  with  the 
U!S.  Seciuities  and  Exchange 
Commission  (S.E.C.)  under  the 


Securities  Exchange  Act  of  1934  (the 
1934  Act).  NatWest  represents  that  its 
NatWest/UK  Affiliate  is  not  so 
registered  but,  instead,  is  governed  by 
the  rules,  regulations  and  registration 
requirements  of  the  Securities  and 
Futures  Authority  of  the  United 
Kingdom  (the  S.F.A.).  Furthermore, 
NatWest  represents  that  Rule  15(a)-6  of 
the  1934  Act  offers  foreign  broker- 
dealers  limited  exemption  from  the 
S.E.C.  registration  requirements 
pursuant  to  provisions  with  which  the 
NatWest/UK  Affiliate  is  able  to  comply. 
However,  NatWest  states  that  because  of 
the  S.E.C.  registration  requirement  of 
WCE  75-1,  the  NatWest/UK  Affiliate  is 
prevented  from  engaging  in  principal 
transactions  with  plans  with  respect  to 
which  NatWest  is  a  party  in  interest, 
even  though  such  affiliate  is  registered 
with  the  S.F.A.,  experienced  in  the 
markets,  and  able  to  satisfy  the  Rule 
15(a)-6  requirements  for  S.E.C. 
registration  exemption.  Accordingly, 
NatWest  is  requesting  an  individual 
exemption  to  permit  its  NatWost/UK 
Affiliate  to  engage  in  principal 
transactions  with  plans  imder  the  terms 
and  conditions  set  forth  herein,  which 
NatWest  represents  are  equivalent  to 
those  set  forth  in  PTCE  75-1,  Part  II. ' 
4.  The  proposed  exemption  will  be 
applicable  only  to  transactions  affected 
by  an  NatWest/UK  Affiliate  which  is 
registered  as  a  broker-dealer  with  the 
S.F.A.  and  in  compliance  with  Rule 
15(a)-6.  NatWest  represents  that  the  role 
of  a  broker-dealer  in  a  principal 
transaction  in  the  United  Kingdom  is 
substantially  identical  to  that  of  a 
broker-dealer  in  a  principal  transaction 
in  the  United  States.  NatWest  further 
represents  that  registration  of  a  broker- 
dealer  with  the  S.F.A.  is  equivalent  to 
registration  of  a  broker-dealer  with  the 
S.E.C.  under  the  1934  Act.  NatWest 
maintains  that  the  S.F.A.  has 
promulgated  rules  for  broker-dealers 
which  are  equivalent  to  S.E.C.  rules, 
relating  to  registration  requirements, 
minimum  capitalization,  reporting 
requirements,  periodic  examinations, 
fund  segregation,  client  protection,  and 
enforcement.  NatWest  represents  that 
the  rules  and  regulations  set  forth  by  the 
S.F.A.  and  the  S.E.C.  share  a  common 
objective:  The  protection  of  the  investor 
by  the  regulation  of  securities  markets. 


■  The  Departmenl  notes  that  the  proposed 
principal  transactions  are  subject  to  the  fiduciary 
responsibility  requirements  of  part  4,  subtitle  B, 
title  I  of  the  Act.  Section  404(a)  of  the  Act  requires, 
among  other  things,  that  a  fiduciary  of  a  plan  act 
prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries  when  making  investment  deciaioos  on 
liehalf  of  a  plan. 
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NatWest  explains  that  under  S.F.A. 
rules,  persons  who  manage  investments 
or  give  advice  with  respect  to 
investments  must  be  registered  as  a 
"registered  representative".  If  a  person 
is  not  a  registered  representative  and,  as 
part  of  his  duties,  makes  commitments 
in  market  dealings  or  transactions,  that 
persons  must  be  registered  as  a 
"registered  trader".  NatWest  represents 
that  the  S.F.A.  rules  require  each  firm 
which  employs  registered 
representatives  or  registered  traders  to 
have  positive  tangible  net  worth  and  be 
able  to  meet  its  obligations  as  they  fall 
due,  and  that  the  S.F.A.  rules  set  forth 
comprehensive  financial  resource  and 
reporting/ disclosure  rules  regarding 
capital  adequacy.  In  addition  to 
demonstration  of  capital  adequacy, 
NatWest  states  that  the  S.F.A.  rules 
impose  reporting/disclosure 
requirements  on  broker-dealers  with 
respect  to  risk  management,  internal 
controls,  and  all  records  relating  to  a 
counterparty,  and  that  all  records  must 
be  produced  at  the  request  of  the  S.F.A. 
at  any  time.  NatWest  states  that  S.F.A.'s 
registration  requirements  for  broker- 
dealers  are  backed  up  by  potential  fines 
and  penalties,  and  rules  which  establish 
a  comprehensive  disciplinary  system. 

5.  NatWest  represents  that  in  addition 
to  the  protections  which  are  afforded  by 
registration  with  S.F.A.,  compliance 
with  the  requirements  of  Rule  15fl-6  (17 
CFR  240.15a-6)  under  the  1934  Act  will 
offer  additional  protections  in  lieu  of 
registration  with  the  S.E.C.  NatWest 
states  that  Rule  15a-6  provides  an 
exemption  from  U.S.  broker-dealer 
registration  for  a  foreign  broker-dealer 
that  induces  or  attempts  to  induce  the 
purchase  or  sale  of  any  security 
(including  over-the-coiuiter  equity  and 
debt  options)  by  a  "U.S.  institutional 
investor"  or  a  "U.S.  major  institutional 
investor",  provided  that  the  foreign 
broker  dealer,  among  other  things, 
enters  into  these  transactions  through  a 
U.S.  registered  broker-dealer 
intermediary.  The  term  "U.S. 
institutional  investor",  as  defined  in 
Rule  15a-6(b)(7),  includes  an  employee 
benefit  plan  within  the  meaning  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (Uie  Act)  if  (a)  the 
investment  decision  is  made  by  a  plan 
fiduciary,  as  defined  in  section  3(21)  of 
the  Act,  which  is  either  a  bank,  savings 
and  loan  association,  insiu^ance 
company  or  registered  investment 
advisor,  or  (b)  the  employee  benefit  plan 
has  total  assets  in  excess  of  $5  million, 
or  (c)  the  employee  benefit  plan  is  a  self- 
directed  plan  with  investment  decisions 
made  solely  by  persons  that  are 
accredited  investors  as  defined  in  Rule 


501(a)(1)  of  Regulation  D  of  the 
Securities  Act  of  1933,  as  amended.  The 
term  U.S.  major  institutiona}  investor  is 
defined  as  a  person  that  is  a  U.S. 
institutional  investor  that  has  total 
assets  in  excess  of  $100  million. 
NatWest  represents  that  the 
intermediation  of  the  U.S.  registered 
broker-dealer  imposes  upon  the  foreign 
broker-dealer  the  requirement  that  the 
securities  transaction  be  effected  in 
accordance  with  a  nimiber  of  U.S. 
securities  laws  and  regulations 
applicable  to  U.S.  registered  broker- 
dealers. 

NatWest  represents  that  under  Rule 
15a-6,  a  foreign  broker-dealer  that 
induces  or  attempts  to  induce  the 
purchase  or  sale  of  any  'security  by  a 
U.S.  institutional  or  major  institutional 
investor  in  accordance  with  Rule  15a- 
6  must,  among  other  things: 

(a)  Consent  to  service  oi  process  for 
any  civil  action  brought  by,  or 
proceeding  before,  the  S.E.C.  or  any  self- 
regulatory  organization 

Tb)  Provide  the  S.E.C.  with  any 
information  or  documents  within  its 
possession,  custody  or  control,  any 
testimony  of  any  such  foreign  associated 
persons,  and  any  assistance  in  taking 
the  evidence  of  other  persons,  wherever 
located,  that  the  S.E.C.  requests  and  that 
relates  to  transactions  effected  pursuant 
to  the  Rule 

(c)  Rely  on  the  U.S.  registered  broker- 
dealer  through  which  the  transactions 
with  the  U.S.  institutional  and  major 
institutional  investors  are  effected  to 
(among  other  things): 

(1)  Effect  the  transactions,  other  than 
negotiating  their  terms 

(2)  Issue  all  required  confirmations 
and  statements 

(3)  As  between  the  foreign  broker- 
dealer  and  the  U.S.  registered  broker- 
dealer,  extend  or  arrange  for  the 
extension  of  credit  in  connection  with 
the  transactions 

(4)  Maintain  required  books  and 
records  relating  to  the  transactions, 
including  those  required  by  Rules  17a- 
3  (Records  to  be  Made  by  Certain 
Exchange  Members)  and  1 7a-4  (Records 
to  be  Preserved  by  Certain  Exchange 
Members,  Brokers  and  Dealers)  of  the 
1934  Act 

(5)  Receive,  deliver,  and  safeguard 
funds  and  securities  in  connection  with 
the  transactions  on  l>ehalf  of  the  U.S. 
institutional  investor  or  U.S.  major 
institutional  investor  in  compliance 
with  Rule  15c3-3  of  die  1934  Act 
(Customer  Protection — Reserves  and 
Custody  of  Securities);  and 

(6)  Participate  in  all  oral 
communications  (e.g.,  telephone  calls) 
between  the  foreign  associated  person 
and  the  U.S.  institutional  investor  (not 


the  U.S.  major  institutional  investor), 
and  accompany  the  foreign  associated 
person  on  all  visits  with  both  U.S. 
institutional  and  major  institutional 
investors.  By  virtue  of  this  participation, 
the  U.S.  registered  broker-dealer  would 
become  responsible  for  the  content  of  all 
these  communications. 

6.  NatWest  represents  that  a  normal 
part  of  the  execution  of  securities 
transactions  by  broker-dealers  on  behalf 
of  customers,  including  employee 

^benefit  plans,  is  the  extension  of  credit 
to  customers  to  permit  the  setUement  of 
transactions  in  the  customary  setUement 
period,  and  that  such  extensions  of 
credit  are  also  customary  activities  of 
broker-dealers  in  connection  with  the 
writing  of  option  contracts.  NatWest 
notes  that  exemptive  relief  for  such 
transactions  is  provided  under  Part  V  of 
PTCE  75-1.  However,  the  exemptive 
relief  under  Part  V  of  PTCE  75-1,  like 
that  under  Part  II,  is  available  only  with 
respect  to  broker-dealers  which  are 
registered  with  the  S.E.C.  under  the 
1934  Act.  Accordingly,  NatWest 
requests  that  the  exemption  include 
relief  for  extensions  of  credit  by  the 
NatWest/UK  affiliate  in  the  ordinary 
coiu'se  of  the  purchase  or  sale  of 
securities,  regardless  of  whether  they 
are  effected  on  an  agency  or  a  principal 
basis.  The  proposed  exemption  provides 
relief  for  extensions  of  credit  by  the 
NatWest/UK  Affiliate  to  a  plan  to  p>ennit 
the  settlement  of  securities  transactions 
or  in  connection  with  the  writing  of 
options  contracts,  provided  that  the 
NatWest/UK  Affiliate  is  not  a  fiduciary 
with  respect  to  any  assets  of  the  plan, 
unless  no  interest  or  other  consideration 
is  received  by  the  NatWest/UK  Affiliate 
in  connection  with  such  extension  of 
credit.  The  proposed  exemption  also 
requires  that  the  extension  of  credit 
would  be  lawful  under  the  1934  Act  and 
any  rules  or  reg\dations  thereunder  if 
such  act,  rules,  or  regulations  were 
applicable. 

7,  In  addition  to  exemptive  relief  for 
principal  transactions  and  extensions  of 
credit  in  connection  with  the  purchase 
or  sale  of  securities,  NatWest  is  also 
requesting  exemptive  relief  for  the 
lending  of  securities,  equivalent  to  that 
provided  under  the  terms  and 
conditions  of  Prohibited  Transaction 
Class  Exemption  81-6  (PTCE  81-6,  46 
FR  7527,  January  23,  1981,  amended  at 
52  FR  18754,  May  19, 1087),  a  class 
exemption  to  permit  certain  loans  of 
seciuities  by  employee  benefit  plans. 
NatWest  represents  that  in  PTCE  81-6 
the  Department  has  recognized  that 
securities  lending  represents  a  low-risk 
means  of  enhancing  the  investment 
return  of  plans  with  respect  to  securities 
that  would  otherwise  be  idle.  NatWest 
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represents  that  the  conditions  of  Section 
1(B)  of  the  proposed  exemption  will 
subject  the  NatWest/UK  Affiliate  to  all 
of  the  conditions  imposed  on  broker- 
dealers  under  PTCE  81-6,  other  than 
registration  under  the  1934  Act. 
NatWest  notes  that  such  conditions 
include  requirements  relating  to  daily 
marking  to  market,  setting  collateral  at 
100  percent  of  the  market  value  of  the 
securities,  the  rules  for  termination  of 
the  loan,  and  return  of  the  borrowed 
securities.  In  addition,  NatWest  notes 
that  the  collateral  will  be  in  U.S.  dollars  ^ 
and  will  be  held  in  the  United  States. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  With  respect  to 
principal  transactions  affected  by  the 
NatWest/UK  Affiliate  ,  the  exemption 
will  enable  plans  to  realize  the  same 
benefits  of  efficiency  and  convenience 
which  derive  from  principal 
transactions  executed  pursuant  to  Part  II 
of  PTCE  75-1  by  broker-dealers 
registered  in  the  United  States;  (2)  With 
respect  to  extensions  of  credit  by  the 
NatWest/UK  Affiliate  in  connection 
with  purchases  or  sales  of  securities,  the 
exemption  will  enable  the  NatWest/UK 
to  extend  credit  in  the  ordinary  course 
of  business  to  alTect  the  transactions 
within  the  customary  settlement  period 
or  in  connection  with  the  writing  of 
options  contracts;  (3)  With  respect  to 
securities  lending  transactions  affected 
by  the  NatWest/UK  Affiliate,  the 
exemption  will  enable  plans  to  realize  a 
low-risk  return  on  securities  that 
otherwise  would  remain  idle,  as  in 
securities  lending  transactions  executed 
pursuant  to  PTCE  81-6  by  broker- 
dealers  registered  in  the  United  States; 
and  (4)  The  proposed  exemption 
generally  imposes  terms  and  conditions 
upon  the  transactions  executed  by  the 
NatWest/UK  Affiliate  which  are  the 
same  as  those  imposed  on  U.S.  broker- 
dealers  under  PTCE  75-1  and  PTCE  81- 
6. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Carl  M.  Callaway  Individual 
Retirement  Account  (RA)  Located  in 
Huntington,  West  Virginia 

[Application  No.  D-10469I 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570.  subpart  B  (55  FR  32836,  32847. 


August  10, 1990).  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  transaction  involving  a 
sale  or  exchange  of  certain  securities 
(the  Sale)  by  the  IRA  to  Carl  M. 
Callaway  and  his  wife,  Marianna  F. 
Callaway,  both  disqualified  persons 
with  respect  to  the  IRA;  provided  the 
following  conditions  are  satisfied:  (a) 
The  sale  or  exchange  is  a  one-time 
transaction  constituting  an  exchange  of 
securities  approximately  equal  in  value 
and  any  difference  in  value  occurring  is 
immediately  eradicated  with  cash 
payments  by  either  the  Callaways  or  the 
IRA,  in  order  to  equalize  the  value  of  the 
exchanged  assets,  (b)  the  IRA  incurs  no 
commissions  or  other  expenses  in 
connection  with  the  transaction,  (c)  the 
transaction  involves  only  securities  that 
have  a  fair  market  value  on  the  date  of 
the  exchange  which  is  objectively 
determinable  through  independently 
and  regularly  published  market  prices 
and  quotations,  and  (d)  the  IRA  tenders 
as  consideration  stock  valued  at  an 
amount  equal  to  the  reported  closing 
price  of  the  stock  on  the  date  of  the  Sale 
and  the  IRA  receives  U.S.  Treasury 
notes  valued  at  the  reported  closing  bid 
on  the  date  of  the  Sale,  plus  the  accrued 
interest  the  notes  earned  to  the  date  of 
the  Sale. 

Summary  of  Facta  and  Representations 

1.  The  IRA  is  an  individual  retirement 
account  as  described  under  408(a)  of  the 
Code.  The  IRA  was  established  by  Carl 
M.  Callaway  who  is  the  sole  participant. 
The  custodian  of  the  assets  of  the  IRA 

is  Hilliard-Lyons  Inc.,  a  registered 
broker/dealer  headquartered  in 
Louisville,  KY,  which  has  an  office  in 
Huntington,  WV  serving  the  IRA.  As  of 
June  27. 1997,  the  total  assets  of  the  IRA 
were  Sl.213,813,  of  which  2.65  percent 
consists  of  U.S.  Treasury  notes  and  6.14 
percent  are  corporate  notes.  There  are 
53.37  percent  of  the  total  assets  invested 
in  common  stocks  and  19.09  percent  in 
mutual  funds  and  18.66  percent  of  the 
total  assets  is  held  in  cash. 

2.  Mr.  Callaway  is  semi-retired  and 
presently  taking  distributions  from  the 
IRA.  Mr.  Callaway  desires  to  reduce  the 
amount  of  common  stock  in  the  IRA  and 
increase  its  investments  in  quality 
corporate  bonds  and  U.S.  Treasury 
securities.  Mr.  Callaway  is  concerned 
that  the  distributions  he  is  receiving 
will  be  adversely  affected  because,  in 
his  opinion,  the  current  holdings  of  the 
IRA  lack  diversification  and  expose  the 
IRA  to  the  risk  inherent  in  holding 
thinly  traded  stocks  and  other 


investments  that  are  subject  to 
fluctuations  in  the  stock  markets. 

Mr.  Callaway  represents  that  in  order 
to  alleviate  this  concern,  the  IRA  needs 
to  acquire  fixed  income  investments 
that  are  recognizably  sound  and 
publicly  traded  and  will  generate 
sufficient  cash  flows  which  are  able  to 
make  the  distributions  in  a  timely 
fashion.  To  accomplish  this  portfolio 
change  without  the  IRA  incurring 
extensive  commissions  or  possible 
losses  fitim  the  bid-ask  spreads  on  the 
securities  markets,  Mr.  Callaway 
proposes  the  sale  or  exchange  of  certain 
stocks  in  the  IRA  for  U.S.  Treasury  notes 
owned  individually  by  himself  and  his 
wife.  Mr.  Callaway  further  represents 
that  the  proposed  exchange  will  involve 
only  securities  approximately  equal  in 
value  and  the  parties  to  the  exchange 
will  provide  for  cash  payments  to 
equalize  the  value  of  the  securities 
exchanged.  Also  Mr.  Callaway 
represents  that  the  value  of  all 
investments  in  this  transaction  are 
determinable  through  regularly 
published,  objective,  and  independent 
market  prices  and  quotations. 

3.  Mr.  Callaway  proposes  that  the  IRA 
will  exchange  with  Mrs.  Callaway  the 
following  shares  of  stock  and  receive  the 
following  U.S.  Treasury  notes  at  closing 
market  values  reported  on  the  date  of 
the  Sale: 


Company 

Ticker  symbol 
&  exchange 

(a)  850  shares.  Hewlett 

HWP  (NYSE) 

Packard. 

(b)  4,970  shares.  Horizon 

H2WV 

Bancorp. 

(NASDAQ) 

(c)  500  shares.  IBM  

IBM  (NYSE) 

(d)  575  shares.  Motorola  

MOT  (NYSE) 

(e)  650  shares.  Nokia 

NOKA  (NYSE) 

U.S.  Treasury  Notes 

(a)  $25,000  U.S.  Treasury  note,  7^A%— 
due  10/15/98 

(b)  $215,000  U.S.  Treasury  note,  7V4%— 
due  08/15/04 

(c)  $50,000  U.S.  Treasury  note.  7%%— 
due  11/15/04 

In  addition  Mr.  Callaway  proposes 
that  the  IRA  v<rill  exchange  with  himself 
the  following  shares  of  stock  for  the 
following  U.S.  Treasury  note: 

(a)  2,000  shares,  Horizon  Bancorp^ 
HZWV  (NASDAQ) 

(b)  $50,000  U.S.  Treasury  note.  7^*%— 
due  2/15/01 

4.  Mr.  Callaway  represents  that  the 
Sale  would  permit  the  custodian  of  the 
IRA  to  make  the  proposed  exchanges 
with  the  Callaways  and  promptly 
document  the  transaction  and  publish  it 
in  the  monthly  statement  for  the  IRA. 
Furthermore  it  is  represented  that  the 
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Sale  enables  the  IRA  diversify  its 
portfolio.  Mr.  Callaway  represents  that 
Sale  will  occur  only  with  the  utilization 
of  the  fair  market  values  of  the  involved 
securities  based  on  the  closing  prices  on 
the  date  of  the  Sale  for  the  st<xk  and  the 
bid  prices  for  the  U.S.  Treasury  notes. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
4975(c)(2)  of  the  Code  because  (a)  the 
sale  and  exchange  will  be  a  one-time 
transaction  involving  securities  for 
which  market  values  are  readily 
ascertainable;  (b)  the  IRA  will  incur  no 
commissions  or  other  expenses  from  the 
Sale;  (c)  the  IRA  will  receive  not  less 
than  the  fair  market  value  of  its 
securities  involved  in  the  Sale;  and  (d) 
the  participant  of  the  IRA  has 
determined  that  the  proposed 
transaction  is  appropriate  for  and  in  the 
best  interest  of  his  IRA  and  he  desires 
that  the  transaction  be  consummated. 

Notice  to  Interested  Persons 

Because  Mr.  Callaway  is  the  only 
participant  in  his  IRA,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Conunents  and  requests  for  a  hearing  are 
due  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries 

(2J  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 


exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  vnll  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
I>epartment. 

Signed  at  Washington,  DC,  this  2nd  day  of 
September,  1997. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  97-23642  Filed  9-^-97;  8:45  am) 
BILLmO  C006  4610-2S-P 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  U.S.  SECTION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  International  Boundary  and 
Water  Commission. 
ACTION:  Amendment  of  system  of 
records  to  include  new  routine  uses. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll),  the 
International  Boundary  &  Water 
Commission  is  issuing  notice  of  our 
intent  to  amend  the  system  of  records  to 
include  new  routine  uses.  We  invite 
public  comment  on  this  publication. 
DATES:  The  changes  will  become 
effective  as  proposed,  on  October  1, 
1997,  unless  comments  which  would 
warrant  our  preventing  the  changes 
from  taking  effect  are  received  on  or 
before  30  days  from  the  date  of  this 
notice. 


ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  vmting 
to  (Richard  L.  Livengood,  IBWC,  4171 
N.  Mesa,  Suite  C-310,  El  Paso,  TX 
79902).  All  comments  received  will  be 
available  for  public  inspection  at  that 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Richard  L.  Livengood,  IBWC,  4171  N. 
Mesa,  Suite  C-310,  El  Paso,  TX  79902). 

SUPPLEMENTARY  INFORMATION: 

L  Discussion  of  Proposed  Additions  to 
Routine  Use 

Piirsuant  to  the  Pub.  L.  104-193.  the 
Personal  Responsibility  and  Work 
Opportunity  Reconcihation  Act  of  1996. 
the  International  Boimdary  and  Water 
Commission  will  disclose  data  from  its 
payroll  system  of  records  to  the  Office 
of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  use  in  its  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  Offset  System,  DHHS/OCSE 
No.  09-90-0074.  hiformation  on  this 
system  was  last  published  at  61  FR 
38754,  July  25. 1996. 

FPLS  is  a  computerized  networic 
through  which  States  may  request 
location  information  fi-om  Federal  and 
State  agencies  to  find  non-ciistodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  Effective  October  1. 
1997,  the  FPLS  will  be  enlarged  to 
include  the  National  Directory  of  New 
Hires,  a  database  containing  information 
on  employees  commencing 
employment,  quarterly  wage  data  on 
private  and  public  sector  employees, 
and  information  on  unemployment 
compensation  benefits.  Effective 
October  1,  1998,  the  FPLS  will  be 
expanded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  Child  support  case,  that  State 
will  be  notified  of  the  participant's 
cturent  emplo)rer.  State  requests  to  the 
FPLS  for  location  information  vrill  also 
continue  to  be  processed  after  October 
1, 1998. 

The  data  to  be  disclosed  by  The 
International  Boundary  and  Water 
Commission  to  the  FPLS  include:  Wages 
earned,  income  taites  paid  both  state 
and  federal. 
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In  addition,  names  and  social  security 
numbers  submitted  by  The  International 
Boundary  &  Water  Commission  to  the 
FPLS  will  be  disclosed  by  the  Office  of 
Child  Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct. 

The  data  disclosed  by  The 
International  Boundary  &  Water 
Commission  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  retiun. 

n.  Compatibility  of  Proposed  Routine 
Uses 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of -Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines.  51  PR  18982, 
18985  (1986).  Since  the  proposed  uses 
of  the  data  are  required  by  Pub.  L.  104- 
193,  they  are  clearly  necessary  and 
proper  uses,  and  therefore  "compatible" 
uses  which  meet  Privacy  Act 
requirements. 

m.  ECEect  of  the  Proposed  Changes  on 
Individuals 

We  will  disclose  information  under 
the  proposed  routine  uses  only  as 
required  by  Pub.  L.  104-193  and  as 
permitted  by  the  Privacy  Act. 

IBWCAJS  SEC.-1 

SYSTEM  NAME:  Attendance,  Leave  and  Payroll 
Records  of  Employees. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1).  To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action. 

12).  To' the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
social  securify  numbers  in  connection 


with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement; 

(3).  To  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasury  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 

Dated:  August  28,  1997. 
Richard  L.  Livengood, 
Chief,  Financial  Services  Division. 
[FR  Doc.  97-23576  Filed  9-4-97;  8:45  am] 
BHJJNG  CODE  4710-03-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biological 
Infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Advisory 
Panel  for  Biological  Infrastructure  (#1215). 

Date  and  Time:  October  15-17, 1977,  8:30 
a.in.-5:G0  p.m. 

Place:  National  Science  Foundation,  Room 
375,  4201  Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Karl  Koehler,  Program 
Director,  Biological  Instrumentation  and 
Instrument  Development,  Room  615, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA,  Telephone:  (703) 
306-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Multi- 
User  Biological  Sciences  (MBE)  proposals  as 
part  of  the  selection  process  for  award. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29,  1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  97-23522  Filed  9  4  97;  8:45  am] 
BIUJN6C00E  7S56-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Division  Of  Environmental  Biology; 
Notice  Of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 


Foundation  (NSF)  aimounces  the 
follov«ang  meetings. 

Name:  Advisory  Panel  for  Ecological 
Studies. 

Date  and  Time:  October  8-10. 1997,  8:30 
am — 5:00  pm  each  day. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Penelope  L.  Firth, 
Program  Director,  Ecological  Studies, 
Division  of  Environmental  Biology,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Telephone:  (703)  306-1479. 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  process  for 
awards. 

Name:  Advisory  Panel  for  Ecological 
Studies. 

Date  and  Time:  October  9-10, 1997,  8:30 
am — 5:00  pm  each  day. 

Place:  Room  360,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Gus  Shaver,  Program 
Director,  Ecological  Studies,  Division  of 
Environmental  Biology.  Room  63S.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1479. 

Agenda:  To  review  and  evaluate  Ecosystem 
Studies  proposals  as  part  of  the  selection 
process  for  awards. 

Name:  Advisory  Panel  ficir  Ecologicad 
Studies. 

Date  and  Time:  October  21-24, 1997.  8:00 
am — 5:00  pm  each  day. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Contact  Person:  Dr.  Charles  O'Kelly, 
Program  Director.  Systematic  and  Population 
Biology  Cluster,  Division  of  Environmental 
Biology,  Room  635,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1481. 

Agenda:  To  review  and  evaluate 
Systematic  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Name:  Advisory  Panel  for  Systematic  and 
Population  Biology. 

Date  and  Time:  October  7-10. 1997,  8:00 
am — 5:30  pm  each  day. 

Place:  Rooms  370  &  380,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203. 

Contact  Person:  Dr.  Mark  W.  Courtney, 
Program  Director,  Systematic  and  Population 
Biology  Cluster,  Division  of  Elnvironmental 
Biology.  Room  635.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22203.  Telephone:  (703)  306- 
1481. 

Agenda:  To  review  and  evaluate 
Population  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
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proprietary  or  confidential  natxiie,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-23526  Filed  0  4  07;  8:45  am) 

BILUNG  CODE  TSOe-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Elementary,  Secondary  and  Informal 
Education  (#59). 

Date  and  Time:  October  16, 17, 18, 1997, 
8:30  a.m.  to  5:00  p.m.  each  day. 

PTace:  Room  375,  4201  Wilson  Boulevard. 
National  Science  Foundation.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  )ohn  S.  Bradley, 
Program  Director.  Instructional  Materials 
Development  Programs.  Division  of 
Elementary,  Secondary  and  Informal 
Education,  National  Science  Foundation. 
Room  885,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Tel.  (703)  306-1614). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Instructional  Materials  Development 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  prop)osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information  . 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  August  29,  1997. 
Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  97-23523  Filed  9-4-97;  8:45  am) 
BH.UNO  CODE  7S5S-Q1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Elementary,  Secondary  and  Information 
Education  (#59). 

Date  and  Time:  October  23,  24,  25, 1997. 
8:30  a.m.  to  5KX)  p.m.  each  day. 

Place:  Headquarters  Room.  Arlington 
Hilton  and  Towers,  950  North  Stafford  Street, 
Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Susan  P.  Snyder, 
Section  Head  Teacher  Enhancement  Program 
Division  of  Elementary,  Secondary  and 
Inf(Hinal  Education,  National  Science 
Foundation,  Room  885,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Tel.  (703) 
306-1613. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Teacher 
Enhancement  proposals  as  (tart  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  5S2b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  August  29, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  97-23524  Filed  0  4  07;  8:45  am) 
BKJJNO  CODE  7S6S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Committee  of  Visitors;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Engineering,  (1170). 

Date  and  time:  September  24-26,  8:00 
a.m. -5:00  p.m. 

Place:  Rm.  530,580,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Gary  Poehlein, 
Division  Director,  Division  of  Chemical  and 
Transport  Systems  (CTS),  Room  525  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1371. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Chemical  and  Transport  Systems  Division. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 


reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Govenunent  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  August  29, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  97-23525  Filed  9-4-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-206,  50-361  and  50-362] 

San  Diego  Gas  and  Electric  Company 
(San  Onofre  Nuclear  Generating 
Station,  Units  1, 2  and  3);  Order 
Approving  Application  Regarding  the 
Corporate  Restructuring  of  Enova 
Corporation,  Parent  of  San  Diego  Gas 
and  Electric  Company,  by 
Establishment  of  a  Holding  Company 
With  Pacific  Enterprises 


San  Diego  Gas  and  Electric  Company 
(SDG&E)  is  a  co-owner  of  San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Units  1,  2  and  3,  along  vrith  Southern 
California  Edison  (SCE),  The  City  of 
Riverside,  California  (Riverside),  and 
The  City  of  Anaheim,  California 
(Anaheim).  SDG&E,  SCE,  Riverside  and 
Anaheim  are  co-holders  of  Possession 
Only  License  No.  DPR-13,  and  Facility 
Operating  License  Nos.  NPF-10,  and 
NPF-15,  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission)  pursuant  to  Part  50  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50)  on  October 
23, 1992,  February  16, 1982,  and 
November  15, 1982,  respectively.  Under 
these  licenses.  SDG&E,  SCE.  Riverside, 
and  Anaheim  have  the  authority  to 
possess  the  San  Onofre  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
while  SCE  is  authorized  to  operate  Units 
2  and  3.  SONGS  is  located  in  San  Diego 
Coimty,  California. 

n 

By  letter  dated  December  2. 1996, 
SDG&E.  through  its  counsel  Richard  A. 
Meserve  of  Covington  &  Burling, 
informed  the  Commission  that  its  parent 
company.  Enova  Corporation  was 
engaging  in  a  corporate  restructuring 
plan  with  Pacific  Enterprises  that  will 
result  in  the  creation  of  a  holding 
company  imder  the  name  Mineral 
Energy  Company  of  which  Enova  and 
Pacific  Enterprises  would  become 
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subsidiaries.  SOC&E  would  continue  to 
be  a  subsidiary  of  Enova.  Under  tbe 
restructuring,  there  will  be  no  change  in 
the  capital  structure  of  SDG&E.  SDG&E 
will  continue  to  hold  the  SONGS 
licenses  to  the  same  extent  as  presently 
held;  there  will  be  no  direct  transfer  of 
the  SONGS  licenses.  The  December  2, 
1996,  letter  requested  the  Commission's 
approval  pursuant  to  10  CFR  50.80,  to 
the  extent  necessary,  in  cotmection  with 
the  proposed  restructuring.  Notice  of 
this  request  for  approval  was  published 
in  the  Federal  Register  on  July  1, 1997 
(62  FR  35532). 

Under  10  CFR  50.80.  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
letter  of  December  2, 1996,  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that  the 
restructuring  of  Enova,  parent  company 
of  SDG&E,  will  not  affect  the 
qualifications  of  SDG&E  as  co-holder  of 
the  licenses,  and  that  the  transfer  of 
control  of  the  licenses  for  SONGS,  to  the 
extent  effected  by  the  restructuring  of 
Enova,  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  a  Safety  Evaluation  ^ated 
August  29, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b.  161i,  1610.  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C  2201(b),  2201(i),  2201(o),  and 
2234,  and  10  CFR  50.80,  It  Is  Hereby 
Ordered  that  the  Commission  approves 
the  application  concerning  the  proposed 
restructuring  of  Enova,  parent  company 
of  SDG&E,  subject  to  the  following 
conditions:  (1)  SIXi&E  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  bom 
SDG&E  to  its  parent  or  to  any  other 
affiliated  company,  focilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  SDG&E's  consolidated 
net  utility  plant,  as  recorded  on 
SE)G&£'s  books  of  account;  and  (2) 
should  the  restructuring  of  Enova  as 
described  herein  not  be  completed  by 
August  31,  1998.  this  Order  shall 
become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 


IV 

By  October  6, 1997,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Rulemaking  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  D.C.  by  the 
above  date.  Copies  should  be  also  sent 
to  the  Office  of  the  General  Counsel,  and 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Richard  A.  Meserve, 
Covington  &  Burling,  1201  Pennsylvania 
Avenue,  NW.,  Post  Office  Box  7566. 
Washington,  D.C.  20044-7566,  attorney 
for  SDG&E. 

For  further  details  with  respect  to  this 
action,  see  the  December  2,  1996  letter 
application,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  D.C,  and  at  the  local 
public  document  room  located  at  the 
Main  Library,  University  of  California, 
Irvine,  California  92718. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commisaion. 
Samuel  |.  Colliiis, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-23596  Filed  9  4  97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Finding  of  No  Significant  Impact 
Related  to  Amendmant  to  Materials 
License  SMB-602,  RMI  Titanium 
Company 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Finding  of  No  Significant 

Impact  Associated  with  Amendment  to 


Materials  License  SMB-602,  RMI 
Titanium  Compcmy,  Extrusion  Plant, 
Ashtabula,  Ohio,  to  Authorize 
Decommissioning  of  RMI  Extrusion 
Plant  Site. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  a  license 
amendment  request  submitted  by  the 
RMI  Titanium  Company  (hereafter  RMI 
or  the  licensee)  for  decommissioning  of 
its  extrusion  plant  facility. 

On  August  28, 1995,  NRC  published 
a  Notice  of  Consideration  of 
Amendment  Request  for 
Decommissioning  the  RMI  Titanium 
Company  Site  in  Ashtabula,  Ohio,  and 
Opportimity  for  Hearing  (60  FR  44517). 
NRC  did  not  receive  any  response  to 
that  notice. 

Summary  of  the  EnTiromnental 
Aseesamenl 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the 
decommissioning  of  RMI's  extrusion 
plant  facility  in  Ashtabula,  Ohio,  in  ^ 
accordance  with  RMI's 
decommissioning  plan  submitted  April 
27,  1995  (DP)  and  supplemental 
submittals.  In  this  action,  RMI  is 
proposing  to  remediate  the  extrusion 
plant  site  for  release  for  unrestricted  use 
consistent  with  the  NRC  "Action  Plan  to 
Ensure  Timely  Cleanup  of  Site 
Decommissioning  Management  Plan 
Sites"  (57  FR  13389;  April  16,  1992; 
hereafter  Action  Plan). 
Decommissioning  activities  would 
include  decontamination  and 
dismanUement  of  the  extrusion  plant 
equipment  and  buildings  (D&D), 
remediation  of  contaminated  soils  and 
groundwater,  restoration  of  affected 
areas,  and  offsite  disposal  of  radioactive 
decommissioning  wastes  (primarily 
uranium).  Most  radioactive  wastes  bom 
decommissioning  activities  will  be  Class 
A  low-level  radioactive  waste  (LLW). 

The  release  criterion  for  total  uranium 
in  soil  is  1.1  Bq  (30  pCi)/g.  Release 
criteria  for  groundwater  are:  total 
uraniimi,  1.1  Bq  (30  pCi)/l;  and 
technetium-99  (Tc-99),  33.3  Bq  (900 
pCi)/l.  Clarification  of  these  criteria  for 
groundwater  is  provided  in  a  staff  note 
to  the  docket  file. 

Uranium  residues  in  various  physical 
forms  (such  as  metal  turnings  and 
uranium  oxide  dust)  were  generated 
under  contract  to  the  U.S.  Department  of 
Energy  (DOE)  and  under  NRC  license 
SMB-602.  As  a  consequence  of  those 
operations,  the  process  and  support 
buildings,  onsite  and  adjar  nt  offsite 
soils,  and  groundwater  near  a  former 
evaporation  pond  are  known  to  be 
contaminated  with  uraniimi  (uranium- 
234,  uraniiun-235,  and  uranium-238)  at 
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levels  that  exceed  NRC's  Action  Plan 
guidelines  for  release  of  the  facilities 
and  site  for  unrestricted  use. 

Technetium-99  (a  contaminant  in 
recycled  uranium)  has  been  measuired  in 
concentrations  above  background  in  the 
soil  and  groundwater.  The  licensee  also 
identified  elevated  levels  of  thorium- 
230  (Th-230)  in  sediment  from  a  former 
evaporation  pond.  The  nature  and 
extent  of  soil  contamination  due  to  Tc- 
99  and  Th-230  continues  to  be  evaluated 
by  the  licensee. 

The  RMI  extrusion  plant  buildings 
and  equipment  also  contain  a  limited 
amount  of  mixed  wastes  (hazardous 
wastes  contaminated  primarily  with 
uranium).  Mixed  wastes  will  be  shipped 
offsite,  treated,  and  disposed  in 
accordance  with  the  RMI  Site  Treatment 
Plan,  which  was  prepared  by  DOE  to 
comply  with  the  Federal  Facility 
Compliance  Act. 

Groundwater  and  soils  around  a 
former  evaporation  pond  are  also 
contaminated  with  tricholoethylene 
(TCE).  The  area  contaminated  with  TCE 
will  be  remediated  in  accordance  with 
U.S.  Environmental  Protection  Agency 
(EPA)  requirements.  Other  hazardous 
wastes  (limited  in  amount)  will  be 
shipped  ofCsite  in  accordance  with  EPA 
and  Ohio  Environmental  Protection 
Agency  requirements. 

The  Need  for  the  Proposed  Action 

The  licensee  does  not  plan  any  further 
manufactiuing  or  processing  at  its 
extrusion  plant  facility,  and  wants  to 
terminate  its  10  CFR  Part  40  license  and 
withdraw  from  NRC-licensed  activities 
at  the  site.  The  termination  of  the 
license  would  require  the 
decontamination  and  decommissioning 
of  the  facility  so  that  it  could  be  released 
for  uiuestricted  use  in  accordance  with 
NRC  requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  short-term  radiological  impacts 
resulting  from  the  proposed  action 
involve  the  release  of  air  and  water 
effluents,  which  may  contain  low  levels 
of  residual  radioactive  contamination,  to 
the  environment.  These  effiuents  will  be 
generated  from  excavation  of  soils, 
dismanUement  of  buildings,  and  other 
decommissioning  activities.  The 
radiological  consequences  of  these 
effluents  on  workers  and  the  public  are 
estimated  to  be  well  below  NRC's 
occupational  and  public  dose  limits. 
The  release  of  radioactive  air  and  water 
effluents  is  controlled  by  NRC 
regulations  in  10  CFR  Part  20,  Appendix 
B.  The  licensee  is  required  to  comply 
with  these  regulations.  The  licensee  has 
committed  to  use  RMI's  DP.  health 


physics  manual,  and  ALARA  program 
manual  to  keep  effluents  from  the 
proposed  decommissioning  activities 
below  levels  established  in  10  CFR  Part 
20,  Appendix  B. 

Potential  radiological  impacts  on 
workers  from  the  proposed 
decommissioning  activities  will  be 
below  the  NRC  occupational  dose  limit 
of  50  millisieverts/jrr  (mSv/yr)(5  rem/ 
yr),  as  required  in  10  CFR 
20.12dl(a)(l)(i).  The  average  dose  to  the 
onsite  worker  would  be  0.17  mSv/yr 
(1.7E-2  rem/yr)  for  performing  building 
D&D,  and  9.8E-2  mSv/yr  (9.8E-3  rem/ 
yr)  for  performing  soil  remediation 
activities.  The  dose  pathways  would  be 
inhalation  of  radioactive  airborne  dust 
and  direct  radiation. 

Potential  radiological  impacts  to  the 
public  from  normal  operations  are 
expected  to  be  well  below  the  NRC 
public  limit  of  1  mSv/yr  (100  millirem/ 
yr  (mrem/yr))  dose  limit,  as  required  in 
10  CFR  20.1301(a)(1).  The  total  effective 
dose  equivalent  (TEDE)  to  the 
maximally  exposed  individual  member 
of  the  public  (MEI)  would  be  6.8E-9 
mSv/yr  (6.8E-07  nuem/yr)  from  D&D 
operations,  and  1.9E-3  mSv/yr  (1.9E-i 
mrem/yr)  from  soil  remediation 
activities.  Doses  would  occur 
principally  from  inhalation  of  fugitive 
radioactive  airborne  dust. 

Doses  from  the  transportation  of  LLW 
(under  non-accident  conditions)  are  as 
follows:  average  worker  dose  would  be 
2.9  mSv/yr  (0.29  rem/yr),  and  the  TEDE 
for  the  MEI  would  be  6.1E-7  mSv/yr 
(6.1E-05  miem/yr).  Potential  doses 
would  be  from  direct  radiation  exposure 
during  transport  of  LLW  to  disposal  or 
processing  facilities. 

Doses  from  the  Tnayimnm  credible 
accident  scenario  (a  transfKirtation 
accident  that  results  in  the  failure  of  the 
LLW  containment  vessel,  and 
subsequent  release  of  respirable 
uraniimi  oxide  material)  would  be  3 
millisieverts  (mSv)  (0.3  rem)  for  both  a 
worker  and  the  MEI. 

The  short-term  nonradiological 
impacts  of  decommissioning  are  not 
expected  to  be  significant.  There  is  a 
beneficial  long-term  impact  associated 
with  the  proposed  action:  when 
remediated,  the  RMI  extrusion  plant  site 
would  be  suitable  for  release  for 
imrestricted  use. 

Ck)nclusion 

On  the  basis  of  the  NRC  staff's 
evaluation  of  the  applicant's  proposed 
action,  as  described  in  RMI's  DP  and 
supporting  documentation  and  from 
NRC  staff  field  inspection  of  the 
applicant's  facility,  the  staff  concludes 
that  the  proposed  action  will  not  result 
in  any  significant  environmental 


impact.  The  staff  recommends  that  the 
proposed  action,  with  its  radiation 
protection  and  site  safety  programs,  be 
implemented. 

Alternatives  to  the  Proposed  Action 

The  NRC  staff  identified  two 
alternatives  to  the  proposed  action:  (1) 
no  action  and  (2)  onsite  disposal  of 
LLW.  The  no-action  alternative 
represents  the  status  quo,  and  would 
constitute  continued  surveillance  and 
maintenance  of  the  contaminated  site. 
These  conditions  would  be 
noncompliant  with  NRC  requirements 
for  cleanup  of  inactive  nuclear  material 
processing  facilities,  RMI's  RCRA 
permit,  and  the  RMI/DOE  contract 

Onsite  disposal  of  wastes  (under  10 
CFR  20.2002  and  Option  2  of  NRC's 
Branch  Technical  Position  on  DisjMsal 
or  Onsite  Stroage  of  Thorium  and 
Uranium  Wastes  from  Past  Operations) 
is  not  a  viable  alternative,  because  the 
groimdwater  table  on  the  site  is  very 
shallow.  Waste  disposed  onsite  would 
not  meet  NRC  guidance  for  depth  to 
water  table  from  the  waste. 

Agencies  an(iPersons  Consulted 

The  NRC  staff  prepared  an 
Environmental  Assessment  (EA)  for  this 
license  amendment.  Staff  consulted 
with  the  Ohio  Department  of  Health, 
Ohio  Environmental  Protection  Agency. 
and  U.S.  EPA  for  review  of  the  EA. 

Finding  of  No  Significant  Impact 

Based  on  the  NRC  staff's 
Environmental  Assessment  related  to 
amending  License  SMB-602,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement  and  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

Additional  Infionnation 

The  Environmental  Assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copjring  at  the  NRC's 
Public  Docimient  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555. 

For  additional  information,  contact 
Dr.  Ronald  B.  Uleck,  Project  Manager, 
Materials  Decommissioning  Section, 
Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  (301) 
415-6722. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August  1997. 
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For  the  U.S.  Nuclear  Regulatory 
Commission. 
lohn  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards 
[FR  Doc.  97-23597  Filed  9-4-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUl)  on  September 
25-26,  1997.  The  meeting  will  take 
place  at  the  address  provided  below.  All 
sessions  of  the  meeting  will  be  open  to 
the  public,  except  where  specifically 
noted  otherwise. 

Topics  of  discussion  will  include:  (1) 
An  evaluation  of  the  ACMUI  and  the 
composition  of  its  membership;  (2)  an 
update  on  the  revision  of  10  CFR  part 
35  and  associated  activities:  (3)  a 
discussion  of  the  requirements  for  (a)  a 
Quality  Management  Program,  (b)  a 
radiation  safety  committee,  (c)  training 
and  experience,  and  (d)  notification  of 
patients;  (4)  a  discussion  of  possible 
options  for  revising  the  1979  Medical 
Policy  Statement;  and  (5)  a  discussion  of 
previous  ACMLH  recommendations. 
Additionally,  the  staff  will  provide  an 
update  on  several  rulemakings  and 
regulatory  guides:  (1)  Rulemaking  for 
part  33,  "Specific  Domestic  Licenses  of 
Broad  Scope  for  Byproduct  Material;" 
(2)  petition  for  rulemaking  for  carbon-14 
use:  (3)  petition  from  the  University  of 
Cincinnati  regarding  10  CFR  20.1301, 
and  (4)  radiopharmacy  guidance. 

In  addition,  on  September  25,  1997, 
from  8:00  a.m.  to  8:30  a.m.,  there  will 
be  a  closed  session  of  the  ACMUI  to 
discuss  ethics  rules  and  their 
application.  This  session  will  be  closed 
on  the  grounds  that  the  meeting  will 
relate  solely  to  internal  personnel  rules 
and/or  practices  of  the  agency  and  will 
involve  information  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

DATES:  The  meeting  will  begin  at  8:30 
a.m..  on  September  25, 1997,  and  8:00 
a.m.  on  September  26,  1997. 
ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 


11545  Rockville  Pike,  Room  T2B3, 
Rockville,  MD  20852-2738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Flack,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  MS  T8F5, 
Washington.  DC  20555,  Telephone  (301) 
415-5681. 

Conduct  of  the  Meeting 

Judith  Ann  Stitt,  M.D.,  will  chair  the 
meeting.  Dr.  Stitt  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Diane  Flack 
(address  listed  previously),  by 
September  18,  1997.  Statements  must 
pertain  to  the  topics  on  the  agenda  for 
the  meeting. 

2.  At  the  meeting,  questions  from 
members  of  the  public  will  be  permitted 
at  the  discretion  of  the  Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspection,  and  copying,  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street.  N.W.,  Lower  Levpl,  Washington, 
DC  20555,  telephone  (202)  634-3273,  on 
or  about  October  3,  1997.  Minutes  of  the 
meeting  will  be  available  on  or  about 
November  14, 1997. 

4.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a):  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  part  7. 

Dated:  August  29. 1997. 
Kenneth  R.  Hart, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  97-23610  Filed  9-4-97;  8:45  am) 
8HJJNGCOOE  TMfr-OI-P 


PANAMA  CANAL  COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Notice. 

summary:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
109  Stat.  163),  the  Panama  Canal 
Commission  (PCC)  hereby  gives  notice  it 
has  submitted  to  the  Office  of 
Management  and  Budget  for  approval  of 
a  Paperwork  Reduction  Act  Submission 
(83-1)  for  a  revision  of  a  currently 


approved  collection  of  information 
entitled  Subchapter  C  of  Chapter  I,  Title 
35,  Code  of  Federal  Regulations.  OMB 
No.  3207-0001.  In  accordance  with  sec. 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  PCC  published 
a  notice  in  the  Federal  Register  [62  FR 
29165,  May  29,  1996]  requesting 
comment  on  this  proposed  collection. 
The  comment  period  ended  July  28, 
1997.  PCC  received  no  comments  in 
response  to  that  notice. 
DATES:  Written  comments  on  this 
proposed  action  regarding  the  collection 
of  information  must  be  submitted  by 
October  6,  1997. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Edward  H. 
Clarke,  Desk  Officer  for  Panama  Canal 
Commission,  Office  of  Information  and 
Regulatory  Affairs.  Room  3228.  New 
Executive  Office  Building,  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  complete  copy  of  the  collection  of 
information  or  related  information, 
contact  Ruth  Huff.  Office  of  the 
Secretary.  Panama  Canal  Commission, 
202-634-6441. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  Collection  of  information  is 
defined  in  44  U.S.C,  3502(3)  and  5  CFR 
1320.3(c).  SecUon  3507(a)(1)(D)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  Federal  agencies  to  provide  a 
notice  in  the  Federal  Register  stating 
that  the  agency  has  made  such 
submission  and  setting  forth  the 
following  information: 

Title:  Subchapter  C  (Shipping  and 
Navigation)  of  Chapter  I.  35  CFR. 

Abstract:  Article  III  of  the  Panama 
Canal  Treaty  of  1977  and  section  1101 
of  its  implementing  legislation.  Pub.  L. 
96-70.  as  amended,  vests  in  the  Panama 
Canal  Commission  the  responsibility 
and  authority  to  maintain  and  operate 
the  Panama  Canal.  Section  1801  of  Pub. 
L.  96-70.  codified  at  22  U.S.C.  3811, 
explicitly  authorizes  the  Commission  to 
promulgate  regulations  governing 
navigation  of  the  waters  of  the  Panama 
Canal.  The  information,  required  by 
various  sections  of  Subchapter  C 
(Shipping  and  Navigation)  of  Title  35  of 
the  Code  of  Federal  Regulations,  and 
obtained  through  the  use  of  the  subject 
forms,  is  essential  for  the  Commission  to 
carry  out  its  mission  in  a  safe  and 
efficient  manner. 

Needs  and  Uses:  On  December  24, 
1981 ,  OMB  approved  a  collection  of 
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information  proposals  submitted  by  the 
Panama  Canal  Commission  in 
conjunction  with  a  revision  of  its 
navigation  regulations  (35  CFR  Chapter 
I.  Subchapter  C),  and  assigned  this 
collection  OMB  Number  3207-0001 
with  an  expiration  date  of  December  31, 
1984.  Prior  to  the  expiration  of  the 
collection.  PCC  requested  another 
extension  and  received  OMB  approval 
through  March  31, 1988.  PCC  continued 
requesting  approval  in  subsequent 
expiration  years  and  received 
extensions  through  August  31,  1991, 
September  30,  1994  and  September  30, 
1997.  The  forms  required  by  those 
regulations,  which  make  up  the 
collection  of  information,  are  used  to 
collect,  from  vessels  arriving  in  the 
Panama  Canal  waters,  information 
required  to  assure  the  vessels  are  in 
compliance  with  Panama  Canal 
Commission  shipping  and  navigation 
regulations.  The  information  collected 
will  be  used  for  economic  analyses, 
traffic  forecasting,  identification, 
tonnage  calculation,  billing,  safety  and 
sanitation  purposes. 

Description  of  Respondents:  Canal 
users. 

Frequency  of  Response:  When 
arriving  in  Panama  Canal  waters. 

Estimated  Number  of  Respondents: 
16,487. 

Estimated  Total  Hours  per  Response: 
2. 

Estimated  Total  Annual  Hour  Burden: 
32,974. 
Jacinto  Wong, 

Chief  Information  Officer,  Senior  Official  for 
Information  Resources  Management. 
[FR  Doc.  97-23536  Filed  9-4-97;  8:45  am] 
BILUMO  CODE  3640  04  P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Form  Rl  95-4 

AGENCY:  Office  of  Personnel 
Management.  * 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22. 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  RI  95-4, 
Marital  Information  Required  of  Refund 
Applicants  for  Federal  Employees 
Retirement  System  (FERS).  is  used  by 
OPM  to  pay  refunds  of  retirement 
contributions  when  the  information  is 


not  included  on  the  SF  3106. 
Application  for  Refund  for  Retirement  ^ 
Deductions  (FERS).  To  pay  these 
benefits,  all  applicants  for  refund  must 
provide  information  to  OPM  about  their 
marital  status  and  whether  any 
spouse(s)  or  former  spouse(s)  have  been 
informed  of  the  proposed  refund. 

Approximately  5000  Rl  95-4  forms 
will  be  completed  aimually.  We 
estimate  it  takes  approximately  30 
minutes  to  complete  the  form.  The 
annual  burden  is  2,500  hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarrondopm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  vrithin  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— John  C.  Crawford,  Chief,  FERS 
Division,  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.  Room 
3313,  Washington,  DC  20415. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey.  Management 
Services  Division,  (202)  606-0623. 

Office  of  Personnel  Management. 

fames  B.  King, 

Director. 

(FR  Doc.  97-23538  Filed  0-4  ■07;  8:45  am] 

BILUNG  CODE  632S-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review  and 
Request  for  Comments  on  Federal 
Wage  System  Data  Collection  Forms 

AGENCY:  U.S.  Office  of  Personnel 

Management 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  data 
collection  forms.  The  Establishment 
Information  Form,  the  Wage  Data 
Collection  Form,  and  the  Wage  Data 
Collection  Continuation  Form  are  wage 
survey  forms  developed  by  OPM  and 
used  by  two  lead  agencies,  the 
Department  of  Defense  and  the 
Department  of  Veterans  Affairs.  Data 
collectors  survey  21,200  businesses 
annually  to  determine  the  level  of  wages 
paid  by  private  sector  estabhsbments  for 
representative  jobs  common  to  both 
private  industry  and  the  Federal 
Government.  Each  survey  collection 


requires  1—4  hours  of  respondent 
burden,  resulting  in  a  total  yearly 
burden  of  75,800  hours.  TTie  lead 
agencies  use  this  information  to 
establish  rates  of  pay  for  Federal  Wage 
System  employees.  For  copies  of  this 
proposal,  contact  Jim  Farron  on  (202) 
418-3208.  or  email  to 
jmfarron@mail.opm.gov. 

DATES:  Comments  on  this  proposal  must 
be  received  within  30  calendar  days 
after  September  5, 1997. 

ADDRESSES:  Send  or  deliver  comments 
to — Donald  J.  Winstead,  Assistant 
Director  for  Compensation  Policy, 
Human  Resources  Systems  Service, 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Room  7H31,  Washington, 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATION  COOROINATtON  CONTACT: 
Angela  Graham  Humes.  Wage  Systems 
Division,  (202)  606-2848. 

U.S.  Office  of  Personnel  Management. 

James  B.  King. 

Director. 

[FR  Doc.  97-23537  Filed  9-4-97;  8:45  am] 

BILUNQ  COOE  632S-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rule  VI,  Exceptions  from 
the  Comiietitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  H.  Paige.  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  ap{>ointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  July  25. 1997  (62  FR 
40124).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  July  1,  1997,  and 
July  31, 1997,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  Usting  of  all  authorities  as 
of  June  30  will  also  be  published. 
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Schedule  A 

The  following  Schedule  A  authorities 
were  established  during  July  1997. 

Department  of  the  Treasury 

Not  to  exceed  20  positions  in  the 
Office  of  the  Under  Secretary 
(Enforcement).  Employment  under  this 
authority  may  not  exceed  4  years,  and 
no  new  appointments  may  be  made  after 
July  31,  2001.  Effective  July  17, 1997. 

Department  of  Defense 

Positions  at  grades  GS-3  through  GS- 
1 2  within  any  Department  of  Defense 
agency  or  office  with  National  Security 
responsibilities  when  filled  by  National 
Security  Education  Program  scholarship 
and  fellowship  recipients. 
Appointments  under  this  authority  may 
not  exceed  4  years.  Effective  July  28, 
1997. 

The  following  Schedule  A  authorities 
were  revoked  during  July  1997. 

Department  of  Commerce 

One  position  of  Administrative 
Assistant.  GS-301-8,  in  the  Office  of 
Economic  Affairs.  New  appointments 
may  not  be  made  after  March  30, 1979. 
Effective  July  21,1997. 

Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-12  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 
Effective  July  21, 1997. 

Subject  to  prior  approval  of  OPM, 
which  shall  not  be  contingent  upon  a 
showing  of  inadequate  housing 
facilities,  meteorological  aid  positions  at 
the  following  stations  in  Alaska: 
Barrow,  Bethal,  Kotzebue,  McGrath, 
North  way.  and  St.  Paul  Island.  Effective 
July  21,1997. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  July  1997. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  July  1997. 

Commodity  Futures  Trading 
Commission 

Special  Assistant  to  the 
Commissioner.  Effective  July  24, 1997. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
Planning.  Effective  July  7,  1997. 

Confidential  Assistant  to  the  Director. 
Civil  Rights.  Effective  July  18, 1997. 

Director  for  Public  Outreach  to  the 
Director.  Office  of  Communications. 
Effective  July  30. 1997. 


Staff  Assistant  to  the  Assistant  Deputy 
Chief  of  Staff.  Effective  July  30, 1997. 

Department  of  the  Army  (DOD) 

Special  Assistant  to  the  Deputy  Under 
Secretary  of  the  Army  (International 
Affairs).  Effective  July  30,  1997. 

Department  of  Defense 

International  Counterdrug  Specialist 
to  the  Deputy  Assistant  Secretary  of 
£)efense  (Drug  Enforcement  Policy  and 
Support).  Effective  July  2,  1997. 

Nine  positions  of  Defense  Fellow  to 
the  Special  Assistant  for  White  House 
Liaison.  Effective  July  7. 1997. 

Defense  Fellow  to  the  Special 
Assistant  for  White  House  Liaison. 
Effective  July  25. 1997. 

Department  of  Education 

Confidential  Assistant  to  the  Assistant 
Secretary  (Office  of  Postsecondary 
Education).  Effective  July  3. 1997. 

Confidential  Assistant  to  the  Special 
Advisor  to  the  Secretary.  Effective  July 
10.  1997. 

Confidential  Assistant  to  the  Director, 
Intergovernmental  and  Interagency 
Coordination.  Effective  July  17. 1997. 

Special  Assistant  to  the  Assistant 
Secretary.  Office  of  Special  Education 
and  Rehabilitative  Services.  Effective 
July  24,  1997. 

Director,  White  House  Initiative  on 
Hispanic  Education  to  the  Assistant 
Secretary.  Office  of  Intergovernmental 
and.Interagency  Affairs.  Effective  July 
24. 1997. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  July  24,  1997. 

Special  Assistant  to  the  Counselor  to 
the  Secretary.  Effective  July  25.  1997. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  July  28. 1997. 

Department  of  Energy 

Director,  Office  of  Scheduling  and 
Logistics  to  the  Assistant  Secretary  for 
Human  Resources  and  Management. 
Effiective  July  2. 1997. 

Deputy  Director.  Scheduling  and 
Logistics  to  the  Director,  Scheduling 
and  Logistics.  Effective  July  2,  1997. 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Logistics.  Effective  July 
2. 1997. 

Briefing  Book  Coordinator  to  the 
Director,  Scheduling  and  Logistics. 
Effective  July  2,  1997. 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Logistics.  Effective  July 
2.  1997. 

Intergovernmental  Specialist  to  the 
Deputy  Assistant  Secretary.  Office  of 
Planning.  Budget  and  Policy,  Effective 
July  11.  1997. 

Director  of  Communications  to  the 
Assistant  Secretary  for  Energy  Efficiency 


and  Renewable  Energy.  Effective  July 
17,  1997. 

Special  Projects  Officer  to  the 
Director,  Office  of  Public  Relations. 
Effective  July  18, 1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy.  Effective  July  28, 
1997. 

Department  of  Housing  and  Urban 
Development  , 

Deputy  Assistant  Secretary  for  Public 
Housing  Investments  to  the  Assistant 
Secretary.  Public  and  Indian  Housing. 
Effective  July  7. 1997. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commissioner.  Effective  July  14. 1997. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Community 
Empowerment.  Effective  July  24. 1997. 

Secretary's  Representative  (Great 
Plains)  to  the  Deputy  Secretary. 
Effective  July  31.  1997. 

Legal  Issues  Coordinator  to  the 
Deputy  General  Counsel  for  Program 
and  Regulations.  Effective  July  31, 1997. 

Associate  General  Deputy  Secretary  to 
the  Assistant  Secretary  for  Housing. 
Effective  July  31,1997. 

Department  of  the  Interior 

Special  Assistant  to  the  Director, 
National  Park  Service.  Effective  July  2, 
1997. 

Special  Assistant  to  the  Director. 
National  Park  Service.  Effective  July  2, 
1997. 

Special  Assistant  to  the  Deputy  Chief 
of  Staff.  Effective  July  18.  1997. 

Staff  Assistant  to  the  Director,  Office 
of  Surface  of  Mining.  Effective  July  24, 
1997. 

Department  of  Justice 

Special  Assistant  to  the  Assistant 
Attorney  General,  Civil  Rights  Division. 
Effective  July  3.  1997. 

Assistant  to  the  Conmiissionerl 
Effective  July  11, 1997. 

Assistant  to  the  Attorney  General. 
Effecti#ejuly  18, 1997. 

Special  Assistant  to  the  Chairman, 
United  States  Postal  Commission. 
Effectivejuly  21,  1997. 

Department  of  Labor 

Special  Assistant  to  the  Deputy 
Secretary  of  Labor.  Effective  July  1, 
1997. 

Director  of  Scheduling  and  Advance 
to  the  Chief  of  Staff.  Effective  July  8, 
1997. 

Counselor  to  the  Deputy  Secretary  of 
Labor.  Effiective  July  11, 1997. 

Confidential  Assistant  to  the  Secretary 
of  Labor.  Effective  July  21, 1997. 


Federal  Register  /  Vol.  62,  No.  172  /  Friday,  September  5,  1997  /  Notices 


47073 


'Press  Secretary  to  the  Assistant 
Secretary  for  Public  Afiiairs.  Effective 
July  22.  1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
July  28, 1997. 

Department  of  State 

Deputy  Assistant  Secretary  to  the 
Assistant  Secretary,  Bureau  of 
International  Organizations  Affairs. 
Effectivejuly  11,1997. 

Deputy  Assistant  Secretary  to  the 
Assistant  Secretary,  Bureau  of 
International  Organization  Affiairs. 
Effectivejuly  11.  1997. 

Special  Assistant  to  the  Ambassador- 
at-Large.  Effective  July  14. 1997. 

Special  Assistant  to  the  Director, 
Foreign  Service  Institute.  Effective  July 
29. 1997. 

Department  of  the  Treasury 

Economist  to  the  Deputy  Secretary  of 
the  Treasiuy.  Effective  July  10, 1997. 

Public  Affairs  Specialist  to  the 
Director.  Office  of  Public  Affairs. 
Effective  July  31, 1997. 

Department  of  Veterans  Affairs 

Executive  Assistant  to  the  Acting 
Secretary  of  Veterans  Affairs.  Effective 
July  28,  1997. 

Special  Assistant  to  the  Director, 
National  Cemetery  System.  Effective 
July  28, 1997. 

Environmental  Protection  Agency 

Deputy  Associate  Administrator  for 
State  and  Local  Relations  to  the 
Associate  Administrator.  Effective  July 
15, 1997. 

Export-Import  Bank  of  the  United  States 

Personal  and  Confidential  Assistant  to 
the  Chairman.  Effective  Jidy  22, 1997. 

Special  Assistant  to  the  President  and 
Chairman,  Export  Import  Bank  of  the 
United  States.  Effective  July  29, 1997. 

Federal  Communications  Commission 

Special  Advisor  to  the  Bureau  Chief, 
Cable  Services  Bureau.  Effective  July  3, 
1997.  ^ 

Special  Assistant  for  Legislative 
Affairs  to  the  Chairman.  Effective  July 
11,1997. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the 
Commissioner.  Effective  July  18, 1997. 

General  Services  Administration 

Special  Assistant  to  the  Regional 
Administrator  (Boston,  MA).  Effective 
July  24, 1997. 


Office  of  National  Drug  Control  Policy 

Events  Assistant  to  the  Director. 
Effective  July  10, 1997. 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  July  22, 1997. 

Small  Business  Administration 

Deputy  to  the  Associate  Deputy 
Administrator,  Office  of  Economic 
Development.  Effective  July  22, 1997. 

United  States  Information  Agency 

Special  Assistant  to  the  Director, 
Office  of  International  Visitors.  Effective 
July  17, 1997. 

Confidential  Assistant  to  the  Director, 
Voice  of  America.  Effective  July  24, 
1997. 

United  States  Tax  Court 

Six  positions  of  Trial  Clerk  to  a  Judge. 
Effective  July  17, 1997. 

United  States  Trade  and  Development 
Agency 

Special  Assistant  for  the  Public 
Affairs  and  Marketing  to  the  Director, 
Trade  and  Development  Agency. 
Effective  July  17, 1997. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1943-1958  Comp.,  P.218. 
Office  of  Personnel  Management. 
James  B.  King, 
Director. 

[FR  Doc.  97-23539  Filed  9-4-97;  8:45  am) 
BILLING  CODE  632S-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 

Commission. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting.on  Thursday, 
September  18, 1997  and  Friday, 
September  19. 1997,  at  the  Sheraton 
City  Centre,  1143  New  Hampshire 
Avenue,  NW.,  Washington,  DC.  The 
meeting  will  be  in  the  New  Hampshire 
One  and  Two  rooms.  The  meetings  are 
tentatively  scheduled  to  begin  at  9  a.m. 
on  September  18th  and  19th. 

Among  the  topics  the  Commission 
will  discuss  are: 

•  its  work  plan  for  the  coming  year, 

•  key  provisions  of  the  Balanced  Budget 
Act  of  1997, 

•  access  to  care  for  Medicare 
beneficiaries, 

•  implementation  of  practice  expense 
relative  values, 

•  development  of  resource-based 
malpractice  expense  relative  values. 


•  risk  adjustment, 

•  Medicare  spending,  and 

•  federal  premium  contribution. 

The  Commission  will  also  be  briefed 
by  John  Eisenberg,  M.D.  concerning  the 
agenda  of  the  Agency  for  Health  Care 
Policy  and  Research,  and  Janet  Conigan, 
Ph.D.  concerning  the  work  of  the 
President's  Advisory  Commission  on 
Consumer  Protection  and  Quality.  A 
panel  on  the  progress  of  AHCPR's 
Consumer  Assessment  of  Health  Plans  is 
also  planned. 

Final  agendas  will  be  mailed  on 
September  12,  1997  and  will  be 
available  on  the  Commission's  web  site 
(www.pprc.gov)  at  that  time. 
ADDRESSES:  2120  L  Street,  NW.;  Suite 
200;  Washington,  DC  20037.  The 
telephone  number  is  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Johnson,  Executive  Assistant,  at 
202/653-7220. 


SUPPLEMENTARY  INFORMATION:  ff  you  are 

not  on  the  Commission  mailing  list  and 

wish  to  receive  an  agenda,  please  call 

202/653-7220  after  September  12,  1997. 

Lauren  LeRoy, 

Executive  Director. 

(FR  Doc.  97-23614  Filed  0  4  07;  8:45  am) 

BILUNQ  CODE  682&-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
22804;  812-10682] 

QE  Funds,  et  a!.;  Notice  of  Application 

August  29.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

AC110N:  Notice  of  application  for  an 

order  under  section  17(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  certain  series  of 
GE  Fimds  to  acquire  all  of  the  assets  and 
assume  certain  of  the  liabilities  of 
certain  series  of  the  Investors  Trust. 
APPLICANTS:  GE  Funds  (the  "Company") 
and  Investors  Trust  (the  "Trust"). 
RUNG  DATES:  The  application  was  filed 
on  May  23. 1997,  and  amended  on 
August  28, 1997. 

HEARING  OR  NOTIRCATtON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  the  SEC  by  5:30  p.m.  on 
Septeml>er  23, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549.    . 
Applicants:  GE  Funds.  3003  Summer 
Street,  Stamford,  CT  06905;  Investors 
Trust.  Suite  5600,  Two  Union  Square, 
601  Union  Street,  Seattle,  WA  98101. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Christine  Y. 
Greenlees.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Company  and  the  Trust  are 
both  Massachusetts  business  trusts 
registered  under  the  Act  as  open-end 
management  investment  companies. 
The  Company  currently  is  comprised  of 
thirteen  series,  including  GE  Short-Term 
Government  Fimd,  GE  Tax-Exempt 
Fund,  GE  Mid-Cap  Growth  Fund,  GE 
Government  Securities  Fund,  and  GE 
Value  Equity  Fund  (the  "Acquiring 
Funds").! 

2.  The  Trust  currently  is  comprised  of 
five  series,  including  Investors  Trust 
Adjustable  Rate  Fund,  Investors  Trust 
Government  Fund.  Investors  Trust  Tax 
Free  Fund.  Investors  Trust  Value  Fund, 
and  Investors  Trust  Growth  Fund  (the 
"Acquired  Funds").  The  Acquiring 
Funds  and  the  Acquired  Funds  are 
referred  to  individually  as  a  "Fund"  and 
collectively  as  the  "Funds." 

3.  GE  Investment  Management 
Incorporated  ("GEIM"),  a  wholly-owned 
subsidiary  of  the  General  Electric 
Company  ("GE").  and  GNA  Capital 
Management,  Inc.  ("GNA  Capital"),  an 
indirect,  wholly-owned  subsidiary  of 
GE,  serve  as  investment  advisers  to  the 


Acquiring  Funds  and  the  Acquired 
Funds,  respectively.  GEIM  and  GNA 
Capital  are  registered  as  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940.  GNA  Capital  has  engaged 
certain  unaffiliated  sub-advisers  for 
each  of  the  Acquired  Funds. 

4.  GE.  through  its  subsidiaries  and 
affiliates,  owns  in  excess  of  5%  of  the 
total  outstanding  voting  securities  of 
each  of  the  Funds  (except  for  GE  Value 
Equity  Fund  and  GE  Government 
Securities  Fund,  which  are  new  series  of 
the  Company,  and  Investors  Trust 
Government  Fund). 

5.  The  Company,  on  behalf  of  the 
Acquiring  Funds,  and  the  Trust,  on 
behalf  of  the  Acquired  Funds,  entered 
into  an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement")  to 
effectuate  the  proposed  reorganization 
(the  "Reorganization").  The  Company, 
on  behalf  of  each  Acquiring  Fund, 
proposes  to  acquire  all  of  the  assets  of 
the  corresponding  Acquired  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund  with  an  aggregate  net  asset  value 
equal  to  that  of  the  assets  transferred 
minus  the  liabilities  of  the  Acquired 
Fund  that  will  be  assumed  by  the 
Acquiring  Fund.  Each  Acquired  Fund 
will  endeavor  to  discharge  all  of  its 
known  liabilities  and  obligations  prior 
to  a  closing  presently  expected  to  occur 
on  or  about  September  26.  1997  (the 
"Closing  Date").  Each  Acquiring  Fund 
will  assume  all  liabilities,  expenses, 
costs,  charges,  and  reserves  of  the 
corresponding  Acquired  Fund  reflected 
on  an  unaudited  statement  of  assets  and 
liabilities  of  the  Acquired  Fund  as  of  the 
close  of  regtilar  trading  on  the  New  York 
Stock  Exchange  ("NYSE")  on  the 
closing  Date.  Each  Acquiring  Fund  will 
assume  only  those  liabilities  reflected  in 
the  unaudited  statement  of  assets  and 
liabilities  of  the  corresponding  Acquired 
Fund  and  certain  indemnification 
obligations  contained  in  the  Agreement, 
and  will  not  assume  any  other  liabilities 
(other  than  certain  indenmification 
obligations  specified  in  the 
Agreement).* 

6.  Each  Acquiring  Fund  operates  as  a 
multiple  class  fund  and  offers  four 
classes  of  shares:  Class  A,  Class  B.  Class 
C.  and  Class  D  shares.  Shares  of  each  of 
the  Acquiring  Funds  are,  or  will  be, 


<  The  registration  statements  for  the  GE 
Goveminent  Securities  Fund  and  GE  Value  Equity 
Fund  were  declared  effective  by  the  SEC  on  July  25. 
1997.  and  these  Funds,  along  with  GE  Mid-Cap 
Growth  Fund,  are  expected  to  commence  operations 
upon  the  consummation  of  the  transactions 
described  in  this  application. 


'  It  is  anticipated  that  the  liabilities  of  the 
Acquired  Fund  to  be  reflected  in  the  closing 
statement  of  assets  and  liabilities  and  to  be  assumed 
by  the  Acquiring  Fund  will  consist  of  all  of  the 
Imown  non-contingent  liabilities  of  the  Acquired 
Fund.  If  at  the  time  of  valuation  there  should  be  any 
known  contingent  liability  or  any  known  absolute 
but  unquantified  liability  of  the  Acquired  Fund,  the 
parties  to  the  Reorganization  would  agree  to  an 
appropriate  procedure  for  the  satisfaction  of  such 
liability,  e.g.,  insurance,  indemnity,  or 
astablishmeot  of 


offered  to  investors  at  net  asset  value 
and  are  identical,  except  for  varying 
services  made  available  to  shareholders 
and  varying  expenses  borne  by  each 
class.  Each  Acquired  Fund  operates  as 
a  multiple  class  fund  and  offers  two 
classes  of  shares:  Class  A  and  Class  B 
shares.  The  two  classes  are  identical, 
except  as  to  distribution  and  sales 
charges  and  the  expenses  borne  by  each 
class.  The  characteristics  of  Class  A  and 
Class  B  shares  of  each  Acquiring  Fund 
are  similar  to  those  of  the  Acquired 
Funds.  The  investment  objectives, 
policies,  and  restrictions  of  each  of  the 
Acquiring  Funds  and  the  corresponding 
Acquired  Fund  are  substantially  similar. 

7.  The  Company  and  the  Trust  each 
have  adopted,  pursuant  to  rule  12b-l 
under  the  act,  Shareholder  Servicing 
and  Distribution  Plans  (the  "Plans"), 
pursuant  to  which  each  of  the  Funds 
pays  GE  Investment  Services  Inc. 
("GEIS").  a  wholly-owned  subsidiary  of 
GEIM.  and  GNA  Distributors, 
respectively,  fees  for  shareholder  and 
distribution  services.  Class  A  and  Class 
B  shareholders  of  the  Acquired  Funds 
will,  upon  consummation  of  the 
Reorganization,  become  subject  to  the 
Company's  Flans.  Class  A  shares  of  each 
Acquired  Fimd  are  subject  to  a  12b-l 
service  fee  equal  to  a  maximimi  of  .25% 
of  annual  average  net  assets.  Class  B 
shares  of  each  Acquired  Fund  are 
subject  to  12b-l  service  and  distribution 
fees  equal  to  a  maximum  of  .25%  and 
.75%  of  annual  average  net  assets, 
respectively.  Class  A  shares  of  each 
Acquiring  Fund  are,  and  will  continue 
to  be.  subject  to  a  12b-l  fee  equal  to 
.50%  of  aimual  average  net  assets.  Class 
B  shares  of  each  Acquiring  Fund,  other 
than  GE  Short-Term  Government  Fund, 
will  be  subject  to  a  12b-l  fee  equal  to 
1.00%  of  annual  average  net  assets. 
Class  B  shareholders  of  GE  Short-Term 
Government  Fimd  will  be  subject  to  a 
12b-l  fee  equal  to  .85%  of  annual 
average  net  assets.  Class  B  shareholders 
of  the  Acquired  Funds  will,  however, 
remain  subject  to  their  contingent 
deferred  sales  charge  schedule  imtil 
their  automatic  conversion  into  Class  A 
shares  of  the  Company  after  eight  years. 
Class  B  shareholders  of  the  Acquired 
Fimds  will  receive  credit  for  the  nimiber 
of  years  they  held  Class  B  Acquired 
Fund  shares  prior  to  the  consummation 
of  the  Reorganization.  Shares  of  eacE 
Acquiring  Fund  received  by 
shareholders  of  an  Acquired  Fimd 
pursuant  to  the  Reorganization  will  not 
otherwise  be  subject  to  any  sales  charges 
as  a  result  of  the  Reorganization. 

8.  On  or  before  the  Closing  Date,  each 
Acquired  Fimd  will  have  declared  a 
dividend  and/or  other  distribution  that, 
together  with  all  previous  dividends 
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and  other  distributions,  will  have  the 
effect  of  distributing  to  the  Acquired 
Fund's  shareholders  all  taxable  income 
for  all  taxable  years  ending  on  or  prior 
to  the  Closing  Date  and  for  its  current 
taxable  year  through  the  Closing  Date 
(computed  without  regard  to  any 
deduction  for  such  dividends  paid)  and 
all  of  its  net  capital  gain  realized  in  all 
such  taxable  years  (after  reduction  for 
any  capital  loss  carryforward). 

9.  As  soon  as  practicable  after  the 
Closing  Date,  each  Acquired  Fund  will 
distribute  in  kind  pro  rata  to  its 
shareholders  of  record  determined  as  of 
the  close  of  regular  trading  on  the  NYSE 
on  the  Closing  Date  (the  "Valuation 
Time"),  in  liquidation  of  the  Acquired 
Fund,  the  shares  of  the  Acquiring  Fund 
received  by  it  pursuant  to  the 
Reorganization.  Such  distribution  will 
be  accomplished  by  the  establishment  of 
an  account  in  the  name  of  each 
shareholder  of  the  Acquired  Fund  on 
the  share  records  of  the  Acquiring 
Fund's  transfer  agent  and  the  transfer  to 
each  such  account  of  a  number  of  shares 
of  the  Acquiring  Fund  representing  the 
respective  pro  rata  number  of  full  and 
fractional  shares  of  the  Acquiring  Fund 
due  to  such  shareholder  of  the  Acquired 
Fund.  The  number  of  full  and  fractional 
Class  A  and  Class  B  shares  of  each 
Acquiring  Fund  to  be  issued  to 

'  shareholders  of  the  corresponding 
Acquired  Fund  will  be  determined  on 
the  basis  of  the  relative  net  asset  values 
of  the  Acquired  Fund  and  the  Acquiring 
Fund  computed  as  of  the  Valuation 
Time.  After  such  distribution  and  the 
winding  up  of  its  affairs,  the  Acquired 
Fund  will  be  terminated 

10.  Pursuant  to  the  Reorganization. 
GEIM  will  become  each  Acquiring 
Fund's  sole  investment  adviser,  except 
for  GE  Tax-Exempt  Fund,  which  will 
retain  Browii  Brothers  Harriman  &  Co. 
("Brown  Brothers"),  sub-adviser  to 
Investors  Trust  Tax  Free  Fund,  as  its 
sub-adviser. 

11.  On  May  15  and  16. 1997.  the 
boards  of  trustees  of  the  Company  and 
the  Trust  (including  their  respective 
non-interested  trustees),  respectively, 
approved  the  Agreement.  After 
considering  the  relevant  factors 
concerning  the  advisability  of  the 
Reorganization,  each  board  found  that 
participation  in  the  Reorganization  was 
in  the  best  interests  of  the  relevant  Fund 
and  that  the  interests  of  the  existing 
shareholders  of  each  relevant  Fund 
would  not  be  diluted  as  a  result  of  the 
Reorganization. 

12.  In  assessing  the  Reorganization 
and  the  terms  of  the  Agreement,  the 
factors  considered  by  the  boards  of  the 
Company  the  Trust  included:  (a)  The 
relative  pait  growth  in  assets  and 


investment  performance  of  the  Funds; 
(b)  the  future  prospects  of  the  Funds, 
both  under  circiunstances  where  they 
are  not  reorganized  and  where  they  are 
reoi^anized;  (c)  the  compatibility  of  the 
investment  objectives,  policies,  and 
restrictions  of  the  Funds;  (d)  the  effect 
of  the  Reorganization  on  the  expense 
ratios  of  each  Fund  based  on  a 
comparison  of  the  expense  ratios  of  each 
Acquiring  Fund  with  those  of  the 
corresponding  Acquired  Fund  on  a  "pro 
forma"  basis;  (e)  the  fact  that  GEIM 
would  be  bearing  the  costs  of  the 
Reorganization;  (f)  whether  any  future 
cost  savings  could  be  achieved  by 
combining  the  Funds;  (g)  the  tax-fr-ee 
nature  of  the  Reorganization;  and  (h) 
alternatives  to  the  Reorganization. 

13.  In  approving  the  Agreement,  the 
Trust's  board  considered  that  the  GE 
Short-Term  Government  Fund  has  a 
more  favorable  performance  record  that 
the  IT  Adjustable  Rate  Fund,  and  the  IT 
Tax  Free  Fund  has  a  better  performance 
record  than  the  GE  Tax-Exempt  Fund. 
As  noted  above.  GE  Tax-Exempt  Fund 
will  retain  the  IT  Tax  Free  Fund's  sub- 
adviser.  In  considering  the 
Reorganization  and  the  Agreement,  each 
board  noted  that  the  investment 
objectives,  policies,  and  restrictions  of 
each  Acquiring  Fund  and  the 
corresponding  Acquired  Fund  were 
substantially  similar. 

14.  Each  board  also  recognized  the 
fact  that  the  Funds  would  not  bear  any 
of  the  expenses  of  the  Reorganization. 
GEIM  will  bear  the  costs  attributable  to 
the  establishment  of  the  two  new 
Acquiring  Funds  and  all  of  the  expenses 
of  the  Reorganization.  Costs  and  fees  of 
the  Reorganization  will  be  the 
responsibility  of  GEIM  whether  or  not 
the  Reorganization  is  consunuhated. 
These  expenses  include  professional 
fees  and  the  cost  of  soliciting  proxies  for 
the  meeting  of  the  Acquired  Funds  and 
the  GE  Tax-Exempt  Fund  shareholders, 
consisting  principally  of  printing  and 
mailing  expenses,  together  with  the  cost 
of  any  supplementary  solicitation. 
Additionally.  GNA  Capital  will  bear 
some  of  the  indirect  costs  of  the 
Reorganization  by  providing  employee 
time  and  effort  in  the  planning, 
preparation,  and  consummation  of  the 
Reorganization. 

15.  The  board  of  the  Trust  also  noted 
that,  apart  fttim  changes  in  fund 
expenses,  the  Reorganization  was  not 
anticipated  to  have  any  adverse  effect 
upon  the  shareholders  of  the  Acquired 
Fimd  and  might  provide  instead, 
enhanced  opportunities  for  growth, 
diversification,  investment  efficiency, 
and  the  continued  opportunity  to  accord 
their  respective  shareholders  the 
benefits  of  a  family  of  funds.  After 


considering  all  the  relevant  factors,  each 
board,  including  the  non-interested 
trustees,  concluded  that  any  potential 
benefits  to  GE.  GEIM.  GNA  Capital  and 
their  affiliates  as  a  result  of  the 
Reorganization  are  on  balance 
outweighed  by  the  benefits  of  the 
Reorganization  to  each  Fund  and  its 
shareholders. 

16.  Consummation  of  the 
Reorganization  is  subject  to  the 
conditions  set  forth  in  the  Agreement, 
including:  (a)  The  parties  shall  have 
received  exemptive  relief  from  the  SEC 
with  respect  to  the  issues  that  are  the 
subject  of  the  application;  (b)  the 
shareholders  of  each  Acquired  Fund 
will  have  approved  the  Reorganization; 
and  (c)  in  the  case  of  the  reorganization 
of  GE  Tax-Exempt  Fund,  that  Fund's 
shareholders  shall  have  approved 
Brown  Brothers  as  sub-adviser  and 
changes  to  certain  investment  policies 
and  restrictions. 

17.  Applicants  filed  with  the  SEC  a 
prospectus/proxy  statement  describing 
the  Reorganization,  and  a  proxy 
statement  respecting  GE  Tax-Exempt 
Fund  on  June  6, 1997,  and  July  3, 1997, 
respectively.  Applicants  sent  the 
prospectus/proxy  statement  to 
shareholders  on  or  about  July  31. 1997, 
for  their  approval  at  a  shareholder 
meeting  expected  to  be  held  on  ot  about 
September  15, 1997. 

18.  Notwithstanding  approval  of  the 
Agreement  by  the  shareholders  of  the 
Acquired  Funds,  the  Closing  Date  may 
be  postponed  and  the  Agreement  may 
be  terminated  prior  to  the  Closing  Date 
by:  (a)  Mutual  agreement  of  the  parties; 
(b)  either  party  because  a  material 
breach  by  the  other  party  of  any 
representation,  warranty,  or  agreement 
contained  in  the  Agreement  has 
occurred;  or  (c)  either  party  because  a 
condition  to  the  obligation  of  the 
terminating  party  cannot  be  met 
Applicants  agree  not  to  make  any 
material  changes  to  the  Agreement 
without  prior  SEC  approval. 

Applicants'  Legal  Analjrsis 

1.  Section  17(a]  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  acting 
as  principal,  bom  knowingly  selling  to 
or  purchasing  from  such  registered 
investment  company  or  any  company 
controlled  by  such  registered  company, 
any  security  or  other  property. 

2.  Section  2(a)(3)  of  the  Act  defines 
the  term  "affiliated  person"  of  another 
person  to  include,  in  pertinent  part,  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person. 
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and  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person,  and  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

4.  Applicants  believe  that  they  may 
not  rely  upon  rule  17a— 8  because  the 
Funds  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule.  GE 
indirectly  owns  100%  of  the 
outstanding  voting  securities  of  GNA 
Capital,  the  adviser  to  the  Acquired 
Funds.  GE  also  owns,  with  power  to 
vote,  shares  of  certain  of  the  Funds  as 
described  in  the  application,  which 
constitute  between  7%  and  83%  of  the 
outstanding  shares  of  each  such  Fund. 
Because  of  this  ownership,  the 
Acquiring  Funds  may  be  deemed  an 
affiliated  person  of  the  Acquired  Fiuds, 
and  vice  versa,  for  reasons  not  based 
solely  on  their  common  adviser. 
Consequently,  applicants  are  requesting 
an  order  pursuant  to  section  1 7(b)  of  the 
Act  exempting  them  from  section  17(a) 
to  the  extent  necessary  to  consummate 
the  Reorganization. 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

6.  Applicants  submit  that  the  terms  of 
the  proposed  Reorganization  satisfy  the 
standards  set  forth  in  section  17(b),  in 
that  the  terms  are  bir  and  reasonable 
and  do  not  involve  overreaching  on  the 
part  of  any  person  concerned.  The 
boards  of  trustees  of  the  Company  and 
the  Trust,  including  their  non-interested 
trustees,  have  reviewed  the  terms  of  the 
Reorganization  as  set  forth  in  the 
Agreement,  including  the  consideration 
to  be  paid  or  received,  and  have  found 
that  participation  in  the  Reorganization 
is  in  the  best  interests  of  the  Company, 
the  Trust,  and  each  Fund,  and  that  the 
interests  of  the  existing  shareholders  of 
each  Fund  will  not  be  diluted  as  a  result 
of  the  Reorganization.  Applicants  also 


note  that  the  exchange  of  each  Acquired 
Fund's  assets  and  liabilities  for  the 
shares  of  the  corresponding  Acquiring 
Fimd  will  be  based  on  the  Funds' 
relative  net  asset  values. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Jonathan  G.  Katz, 

Secretary.    ■ 

(FR  Doc.  97-23599  Filed  9-4-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestmant  Company  Act  ReleaBo  Na 
22803;  812-10758] 

Robertson  Stephens  Investment  Trust, 
et  al.;  Notice  of  Application 

August  29. 1997. 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Robertson, 
Stephens  &  Company  Croup,  L.L.C.  and 
Robertson,  Stephens  &  Company,  Inc.. 
parent  companies  ("Parents")  of 
Robertson,  Stephens  &  Com{>any 
Investment  Management,  L.P.  ("RSIM, 
L.P."),  and  Robertson  Stephens 
Investment  Management,  Inc.  ("RSIM, 
Inc.")  (each  of  RSIM,  L.P.  and  RSIM, 
Inc.,  an  "Adviser,"  and  together,  the 
"Advisers"),  have  entered  into  an 
agreement  and  plan  of  merger  with 
BankAmerica  Corporation 
("BankAmerica")  to  merge  with  a 
wholly-owned  subsidiary  of 
BankAmerica.  The  indirect  change  in 
control  of  the  Advisers  will  result  in  the 
assignment,  and  thus  the  termination,  of 
the  existing  advisory  contracts  between 
Robertson  Stephens  Investment  Trust 
(the  "Trust")  and  the  Advisers.  The 
order  would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
investment  advisory  agreement  for  a 
period  of  up  to  60  days  following  the 
date  of  the  change  in  control  of  the 
Advisers.  The  order  also  would  permit 
the  Advisers  to  receive  all  fees  earned 
under  the  new  advisory  agreement 
following  shareholder  approval. 
APPUCANTS:  Trust,  RSIM.  L.P.  and 
RSIM.  Inc. 

RUNG  DATES:  The  application  was  filed 
on  August  15,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
September  24.  1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notificatioq  by 
writing  to  the  SEC's  Secretary. 
AOORESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicants,  555  California  Street,  San 
Francisco.  CA  94104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh.  Branch  Chief,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street  fiW.,  Washington.  DC  20549  (tel. 
202-942-8090). 
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Applicant's  Representations 

1.  The  Trust  is  a  Massachusetts 
business  tnist  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Trust  currently  offers 
twelve  separate  series  (the  "Funds")  to 
the  public.  The  Advisers  are  registered 
investment  advisers  under  the 
Investment  Advisers  Act  of  1940.  RSIM, 
L.P.  serves  as  investment  adviser  to 
eleven  of  the  Funds  and  RSIM,  Inc. 
serves  as  investment  adviser  to  the 
Twelfth  Fund. 

2.  On  June  8, 1997,  BankAmerica 
entered  into  an  agreement  and  plan  of 
merger  with  the  Parents  and  their 
affiliates,  under  which  each  of  the 
Parents  would  be  merged  into  a 
subsidiary  of  BfuikAmerica  (the 
"Merger").  As  a  result  of  the  Merger, 
BankAmerica  will  become  the  owner  of 
the  entire  beneficial  interest  in  RSIM, 
L.P.  and  RSIM,  Inc.  Applicants  expect 
consummation  of  the  Merger  on 
September  30, 1997. 

3.  Applicants  request  an  exemption  to 
permit  implementation,  prior  to 
obtaining  shareholder  approval,  of  new 
investment  advisory  agreements  ("New 
Advisory  Agreements")  with  the 
Advisers.  The  requested  exemption  will 
cover  an  interim  period  of  not  more 
than  60  days  beginning  on  the  date  the 
Merger  is  consummated  and  continuing, 
in  respect  of  each  Fund,  through  the 


date  on  which  a  New  Advisory 
Agreement  is  approved  or  disapproved 
by  the  Fund's  shareholders  (the 
"Interim  Period").  The  New  Advisory 
Agreements  will  contain  terms  and 
conditions  identical  to  those  of  the 
existing  advisory  agreements  ("Existing 
Advisory  Agreements"),  except  for  their 
effective  dates,  termination  dates,  and 
escrow  provisions.  The  aggregate 
contractual  rate  chargeable  for  the 
advisory  services  under  each  New 
Advisory  Agreement  will  remain  the 
same  as  under  the  Existing  Advisory 
Agreements. 

4.  On  July  22. 1997,  the  board  of 
trustees  of  the  Trust  (the  "Board")  held 
a  meeting  to  discuss  the  Merger  and  its 
implications  for  the  Funds.  At  the 
meeting,  a  majority  of  the  members  of 
the  Board,  including  a  majority  of  the 
Board  members  who  are  not  "interested 
persons"  of  the  Funds,  as  that  term  is 
defined  in  section  2(a)(19)  of  the  Act 
(the  "Independent  Trustees"),  voted  in 
accordance  with  section  15(c)  of  the  Act 
to  approve  the  New  Advisory 
Agreements  and  to  submit  the  New 
Advisory  Agreements  to  the 
shareholders  of  each  of  the  Funds  at  a 
meeting  to  be  held  on  September  30, 
1997  (the  "Meeting").  The  Board  will 
meet  in  person  prior  to  the  start  of  the 
Interim  Period  to  approve  the  escrow 
provisions  of  each  of  the  New  Advisory 
Agreements  in  accordance  with  section 
15(c)  of  the  Act. 

5.  Applicants  state  that  proxy 
materials  for  the  Meeting  were  mailed 
on  August  20. 1997.  Applicants  believe 
that  it  is  possible  that  shareholders  of 
each  of  the  Funds  will  approve  the  New 
Advisory  Agreements  at  the  Meeting. 
However,  it  is  also  possible  that  an 
insufficient  number  of  votes  will  have 
been  received  by  that  date  to  act  upon 
the  New  Advisory  Agreements  in 
respect  of  one  or  more  Funds,  and  that 
if  may  be  necessary  to  adjourn  the 
meeting  for  a  period  not  to  exceed  60 
days  following  the  Merger  to  permit 
additional  shareholders  to  vote  their 
shares  by  proxy.  Applicants  believe  that 
the  requested  relief  is  necessary  to 
permit  continuity  of  investment 
management  of  the  Funds  during  the 
period  following  the  Merger  so  that  the 
investment  program  and  the  delivery  of 
related  services  for  each  Fund  will  not 
be  disrupted  if  the  Meeting  for  that 
Fund  is  adjourned. 

6.  Applicants  also  request  an 
exemption  to  "permit  the  Advisers  to 
receive  from  each  Fund,  upon  approval 
of  that  Fund's  shareholders,  any  and  all 
fees  earned  (plus  interest)  under  the 
related  New  Advisory  Agreement  in 
effect  during  the  Interim  Period. 
Applicants  state  that  the  fees  paid 


during  the  Interim  Period  will  be 
unchanged  from  the  fiees  paid  under  the 
Existing  Advisory  Agreements. 

7.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution.  The  fees  payable  to 
an  Adviser  during  the  Interim  Period 
under  a  New  Advisory  Agreement  will 
be  paid  by  the  Fund  into  an  interest- 
bearing  escrow  account  maintained  by 
the  escrow  agent.  The  escrqw  agent  will 
release  the  monies  held  in  the  escrow 
account  (including  any  interest  earned): 
(a)  To  the  Adviser  only  upon  approval 
of  the  New  Advisory  Agreement  by  the 
Fund's  shareholders  in  accordance  with 
section  15  of  the  Act;  or  (b)  to  the  Fund 
if  the  Interim  Period  has  ended  and  the 
New  Advisory  Agreement  has  not 
received  the  requisite  shareholder 
approval.  Before  any  such  release  is 
made,  the  Board  will  be  notified. 

Applicants'  Legal  Analjrsis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  seciirities  of  such 
registered  investment  company.  Section 
15(a)  further  requires  that  such  written 
contract  provide  for  automatic 
termination  in  the  event  of  its 
"assigiunent."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  a^^ignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor.  Section  2(a)(9)  of  the  Act 
defines  "control"  as  the  power  of 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company, 
and  beneficial  ownership  of  more  than 
25%  of  the  voting  securities  of  a 
company  is  presumed  under  section 
2(a)(9)  to  reflect  control. 

2.  Applicants  state  that,  following  the 
completion  of  the  Merger,  BankAmerica 
will  own  100%  of  the  voting  securities 
of  the  Parents.  Applicants  believe, 
therefore,  that  the  Merger  will  result  in 
an  "assigimient"  of  the  Existing 
Advisory  Agreements  and  that  the 
Existing  Advisory  Agreements  will 
terminate  by  their  terms  upon 
consummation  of  the  Merger. 

3.  Rule  15a-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  an  investment  company  is 
terminated  by  an  assigimient  in  which 
the  adviser  does  not  directly  or 
indirectly  receive  a  benefit,  the  adviser 
may  continue  to  act  as  such  for  the 
company  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 


the  company's  shareholders,  provided 
that:  (a)  The  nfew  contract  is  approved 
by  that  company's  board  of  director 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recenUy 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  coimection 
with  the  assignment.  Applicants  state 
that  because  of  the  Advisers  and  their 
affiliates  may  be  deemed  to  receive  a 
benefit  in  connection  with  the  Merger, 
applicants  may  not  rely  on  rule  15a-4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Merger  were  determined 
by  the  Parents  and  BankAmerica  in 
response  to  a  number  of  factors  beyond 
the  scope  of  the  Act  and  unrelated  to  the 
Funds  and  the  Advisers.  Applicants 
submit  that  it  is  in  the  best  interests  of 
shareholders  to  have  sufficient  time  to 
consider  and  return  proxies  and  to  hold 
a  shareholder  meeting.  Applicants 
believe  that  the  Interim  Period  would 
facilitate  the  orderly  and  reasonable 
consideration  of  the  New  Advisory 
Agreements  with  respect  to  those  Funds 
whose  shareholders  have  not  voted  in 
sufficient  numbers  by  the  date  of  the 
Meeting. 

6.  Applicants  submit  that  the  scope 
and  qiudity  of  services  provided  to  the 
Portfolios  during  the  Interim  Period  will 
not  be  diminished.  During  the  Interim 
Period,  the  Advisers  would  operate 
under  the  New  Advisory  Agreements, 
which  are  substantively  the  same  as  the 
Existing  Advisory  Agreements.  The 
Advisers  have  advised  the  Board  that 
they  are  not  aware  of  any  material 
changes  in  the  personnel  who  will 
provide  investment  management 
services  during  the  Interim  Period. 
Accordingly,  the  Funds  should  receive, 
during  the  Interim  Period,  the  same 
advisory  services,  provided  in  the  same 
manner  and  at  the  same  fee  levels,  by 
substantially  the  same  personnel  as  they 
received  before  the  Merger. 

7.  Applicants  contend  that  the  r     f 
relationship  between  each  of  the  Fends 
and  the  Advisers  has  been  a  beneficial 
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one  to  the  shareholders  of  the  Funds, 
and  that  it  would  be  in  no  one's 
interests  for  the  relationship  to  be 
impaired  because  the  Advisers  cannot 
receive  fees  for  the  services  they  provide 
during  the  Interim  Period.  In  addition, 
the  fees  to  be  paid  during  the  Interim 
Period  will  be  unchanged  from  the  fees 
paid  under  the  Existing  Advisory 
Agreements. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  Each  New  Advisory  Agreement  will 
have  the  same  terms  and  conditions  as 
the  respective  Existing  Advisory 
Agreements,  except  for  the  effective 
date,  termination  date,  and  escrow 
provisions. 

2.  Advisory  fees  payable  by  a  Fund  to 
an  Adviser  during  the  Interim  Period 
will  be  maintained  in  an  interest- 
bearing  escrow  account,  and  amounts  in 
the  account  (including  interest  earned 
on  such  amounts)  will  be  paid:  (a)  to  the 
Adviser  in  accordance  with  the  relevant 
New  Advisory  Agreement,  after  the 
requisite  approval  is  obtained;  or  (b)  to 
the  Fund,  in  the  absence  of  such 
approval. 

3.  The  Trust  will  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  the 
New  Advisory  Agreements  for  the 
Funds  on  September  30, 1997,  or  within 
the  60-day  period  thereafter. 

4.  None  of  the  Funds  will  bear  the 
costs  of  preparing  and  filing  the 
application,  or  any  costs  relating  to  the 
solicitation  of  the  shareholder  approval 
of  the  Funds'  shareholders  necessitated 
by  the  consummation  of  the  Merger. 

5.  The  Advisers  will  teike  all 
appropriate  actions  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  during 
the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided. 
In  the  event  of  any  material  change  in 
personnel  providing  services  pursuant 
to  the  New  Advisory  Agreements  caused 
by  the  Merger,  the  Advisers  will  apprise 
and  consult  with  the  Board  to  assure 
that  the  Board,  including  a  majority  of 
the  Independent  Trustees,  is  satisfied 
that  the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

6.  The  Board,  including  a  majority  of 
the  Independent  Trustees,  will  have 
approved  the  escrow  provisions  of  the 
New  Advisory  Agreements  in 
accordance  with  the  requirements  of 
section  15(c)  of  the  Act  prior  to  the 
temination  of  the  Existing  Advisory 
Agreements. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonatluui  G.  Katz, 
Secretary. 

[FR  Doc.  97-3600  Filed  9-4-97;  8:45  am) 
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Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change, 
Amendments  Nos.  1, 2  and  3  by  The 
Chicago  Stock  Exchange,  Inc.,  and 
Order  Granting  Accelerated  Partial 
Approval  to  the  Proposed  Rule  Change 
Relating  to  the  Trading  of  Nasdaq 
National  Market  Securities  on  the 
Chicago  Stock  Exchange 

August  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  17, 1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
relating  to  quotes  in  the  Midwest 
Automated  Execution  System  ("Max 
system")  for  Nasdaq  National  Market 
("Nasdaq/NM")  securities.  On  May  14, 
1997,  the  Exchange  submitted 
Amendment  No.  1  to  the  rule  filing  to 
limit  the  application  of  the  proposed 
rule  change  to  150  Nasdaq/NM 
securities.  On  July  7, 1997,  the 
Exchange  submitted  Amendments  Nos. 
2  and  3  to  the  rule  filing  clarifying 
which  150  Nasdaq/NM  securities  would 
be  subject  to  a  reduced  minimum 
quotation  size.  The  proposed  is 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  relating  to  the 
generation  of  an  autoquote  when  a 
specialist's  quote  in  a  Nasdaq/NM 
security  is  exhausted  due  to  an 
automatic  execution.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  text  is  in  italics;  deleted  text  is  in 
brackets. 


M5U.S.C§78s(b)(1). 


Article  XX 

Rule  37.  Guaranteed  Execution  System 
and  Midwest  Automated  Execution 
System 

(a)  Guarantee  Executions.  The 
Exchange's  Guaranteed  Execution 
System  (the  BEST  System)  shall  be 
available  to  Exchange  member  firms 
and,  where  applicable,  to  members  of  a 
participating  exchange  who  send  orders 
to  the  Floor  through  a  linkage  pursuant 
to  Rule  39  of  this  Article,  in  all  issues 
in  the  specialist  system  which  are 
traded  in  the  Dual  Trading  System  and 
NASDAQ/NM  Securities.  System  orders 
shall  be  executed  pursuant  to  the 
following  requirements: 

1.  Eligiole  Orders.  Specialists  must 
accept  and  guarantee  execution  on  all 
agency  orders  in  Dual  Trading  System 
Issues  from  100  up  to  and  including 
2099  shares  in  accordance  with  this 
rule.  Specialists  must  accept  and 
execute  all  agency  market  orders  or 
marketable  limit  orders  in  NASDAQ/ 
NM  [sjSecurities  frt>m  100  up  to  and 
including  1000  shares  in  accordance 
with  this  rule.  Specialists  must  accept 
all  agency  limit  orders  in  NASDAQ/NM 
Securities  from  100  up  to  and  including 
10,000  shares  for  placement  in  the  limit 
order  book. 

2.-7.  No  change  in  text. 

(b)  Automated  Executions.  The 
Exchange's  Midwest  Automated 
Execution  System  (the  Max  System) 
may  be  used  to  provide  an  automated 
delivery  and  execution  facility  for 
orders  that  are  eligible  for  execution 
under  the  Exchange's  BEST  rule  (Article 
XX,  Rule  37(a))  and  certain  other  orders. 
In  the  event  that  an  order  that  is  subject 
to  the  BEST  Rule  is  sent  through  MAX, 
it  shall  be  executed  in  accordance  with 
the  parameters  of  the  BEST  Rule  and  the 
following.  In  the  event  that  an  order  that 
is  not  subject  to  the  BEST  Rule  is  sent 
through  MAX,  it  shall  be  executed  in 
accordance  with  the  parameters  of  the 
following: 

(l)-(6).  No  change  in  text. 

(7)  Execution  of  NASDAQ/NM 
(issues)  Securities.  In  NASDAQ/NM 
(Issues]  Securities,  if  the  specialist  is 
quoting  at  the  NBBO  at  the  time  a  MAX 
market  or  marketable  limit  order  is 
received,  that  order  shall  automatically 
be  filled  at  such  NBBO  (after  the  same, 
time  delays  specified  in  paragraph  6 
above  for  Dual  Trading  System  issues) 
up  to  the  size  of  the  specialist's  bid  or 
offer  (as  the  case  may  be).  In  such  case, 
the  specialist's  bid  or  offer  will  be 
decremented  by  the  size  of  the 
execution.  In  the  event  the  specialist's 
bid  or  offer  is  exhausted,  the  system  will 
generate  a  quote  [Va  point]  an  increment 
away  from  the  NBBO  as  determined  by 
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the  specialist  from  time  to  time,  for  1000 
shares;  provided,  however,  if  the 
Nasdaq/NM  Security  became  subject  to 
mandatory  compliance  with  SEC  Rule 
1  lAcl-4  on  or  prior  to  February  24. 
1997,  the  size  of  the  quote  that  is 
generated  will  be  one  normal  unit  of 
trading  (usually  100  shares).  If  the 
specialist  is  not  quoting  at  the  NBBO  at 
the  time  a  MAX  market  or  marketable 
limit  agency  order  is  received,  such 
order  shall  be  automatically  filled  at  the 
NBBO  up  to  the  size  of  the  auto- 
execution  threshold  if  the  specialist  has 
not,  within  20  seconds  after  receipt  of 
the  order,  complied  with  the  manual 
execution  requirement  of  Rule  43(d)  of 
this  Article. 
(8}-(13)  No  change  in  text. 

n.  Self-regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Sling  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  statutory 
basis  for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  3, 1997,  the  Commission 
approved  certain  Exchange  rules 
relating  to  the  trading  of  Nasdaq/NM 
securities  on  the  Exchange  on  a  one-year 
pilot  basis,  ending  in  December,  1997.2 
Among  other  things,  the  January  Order 
set  the  auto-execution  threshold  at  1000 
shares  or  greater  for  Nasdaq/NM 
seciuities.  Orders  for  a  size  less  than  or 
equal  to  the  auto-execution  threshold 
set  by  the  specialist  are  automatically 
executed  if  the  CHX  specialist  is  quoting 
at  the  National  Best  Bid  or  Offer 
("NBBO")  for  the  lesser  of  the  size  of  the 
order  or  the  specialist's  quote.  The 
orders  are  executed  automatically  after 
a  fifteen  second  delay  frtim  the  time  the 
order  is  entered  into  MAX.  The  size  of 
the  specialist's  bid  or  offer  is 
automatically  decremented  by  the  size 
of  the  execution  and,  when  the 
specialist's  quote  is  exhausted,  the 
system  then  generates  an  autoquote  '/fath 


point  away  from  the  NBBO  for  1000 
shares. 

The  purpose  of  the  proposed  rule 
change  is  to  permit  a  specialist  to 
autoquote  for  100  shares  for  certain 
Nasdaq/NM  securities  3  and  to  change 
the  increment  by  which  a  specialist  can 
quote  away  bom  the  NBBO  bom  Vath 
point  away  to  an  increment  that  will  be 
determined  by  the  specialist  from  time 
to  time.  This  proposed  rule  change  will 
conform  the  CHX  rules  for  Nasdaq/NM 
securities  to  the  CHX  rules  on  minimum 
quote  size  for  listed  securities. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  \p 
remove  impediments  and  to  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  doesliot  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participafits  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissiori,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fiftji  Street  NW., 


2  See  Securities  Exchange  Act  Release  No.  381 19 
Uanuary  3. 1997).  File  No.  SR-CHX-46-16  (llie 
"January  Order"). 


'The  securities  are  the  150  Nasdaq/NM  securities 
that  became  subject  to  the  mandatory  obligations  of 
SEC  Rule  llAcl-4  on  or  prior  to  February  24. 1997. 


Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
insi>ection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-3 
and  should  be  submitted  by  September 
26, 1997. 

IV.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  in  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  remainder  of 
the  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  remainder  of  the  proposed 
rule  change  should  be  disapproved. 

V,  Conunission's  Findings  and  Order 
Granting  Accelerated  Partial  Approval 
of  Proposed  Rule  Change 

The  Commission  finds  that  the 
Exchange's  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,*  which  requires  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  In  addition,  the 
Commission  finds  that  the  rule  change 
is  consistent  with  the  Congressional 
objectives  for  the  equity  markets,  set  out 
in  Section  1 1 A  of  the  Act,  of  achieving 
more  efficient  and  effective  market 
operations,  fair  competition  among 
brokers  and  dealers,  and  the 
economically  efficient  execution  of 
investor  orders  in  the  best  market. 

The  Commission  believes  that  the 
Exchange's  rule  permitting  a  specialist 
to  determine  the  increment  at  which  its 
quotation  is  automatically  updated  may 
lead  to  improved  price  cdmpetition.  In 
addition,  the  constraint  that  the 
increment  be  set  at  Vs  is  inconsistent 
with  ciurent  initiatives  to  reduce  the 
minimum  quotation  increment  and 
migrate  to  decimal  pricing  in  the  future. 


M5U.S.C§78irb)(5). 
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The  Commi.ssion,  therefore,  has 
determined  to  permanently  approve,  on 
an  accelerated  basis,  the  proposed  rule 
change  permitting  a  CHX  specialist  to 
autoquote  in  increments  as  determined 
by  the  specialist  from  time  to  time.^ 

The  Commission  believes  it  is 
reasonable  for  the  CHX  to  determine 
that  for  competitive  reasons  it  will  not 
continue  to  require  its  specialists  to 
maintain  a  minimum  quotation  size  of 
1000  shares  in  certain  Nasdaq/NM 
securities  when  Nasdaq  market  makers' 
in  those  securities  are  permitted  a 
minimum  quotation  size,  for  proprietary 
quotes,  of  100  shares.^  The  Commission 
notes,  however,  that  it  has  not  approved 
the  NASD  Pilot  on  a  permanent  basis 
nor  has  it  determined  that  it  should 
continue  past  December  31, 1997.^  The 
Commission  is,  therefore,  approving  the 
CHX  proposal  on  a  pilot  basis  equal  to 
the  limitations  of  the  Nasdaq  market 
makers;  50  securities  and  until 
December  31,  1997.  iiocause  Nasdaq 
market  makers  have  been  quoting  a 
minimum  of  100  shares  for  the  50 
Nasdaq/NM  securities  in  the  NASD 
Pilot  since  January,  1997,  the 
Commission  is  approving  this  part  of 
the  proposal  on  an  accelerated  basis  to 
allow  CHX  specialists  to  also  reduce  the 
minimum  quotation  size  in  those  50 
Nasdaq/NM  securities. 

The  Commission  is  deferring  approval 
of  the  proposal  to  permit  CHX 
specialists  to  reduce  the  quotation 
minimum  in  an  additional  100  Nasdaq/ 
NM  securities  until  comments  on  the 
proposal  are  received  and  the 
Commission  takes  action  on  the  NASD's 
proposal  to  expand  the  NASD  Pilot  by 
100  securities.* 

For  the  foregoing  reasons,  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  in 
part,  prior  to  the  thirtieth  day  after  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register. 


'  The  increment  used  by  the  specialists  for 
autoquoUng.  however,  must  be  an  increment  that  is 
available  for  quotation  on  the  exchange  by  all 
members. 

■  See  Securities  Exchange  Act  Release  No.  38156 
(January  10.  1997).  62  FR  2415  (January  16. 1997). 
order  approving  reduction  in  the  minimum 
quotation  size  for  Nasdaq  market  makers  in  fifty 
Nasdaq/NM  securities  ("NASD  Pilot").  A  list  of  the 
50  Nasdaq/NM  securities  is  located  on  the  Nasdaq 
web  site  (www.nasdaq.com). 

'  See  Securities  Exchange  Act  Release  No.  38851 
(July  18. 1997).  62  FR  39565  (July  23.  1997). 
approving  the  extension  of  the  NASD  Pilot  for  a 
mirJmum  quotation  size  of  100  shares  in  SO 
Nasdaq/NM  securities  until  [)ecember  31.  1997. 

■  See  Securities  Exchange  Act  Release  Nos.  38513 
(April  15.  1997).  62  FH  19369  (April  21.  1997); 
38872  (July  24.  1997).  62  FR  40879  ()uly  30.  1997). 
(notices  of  request  to  expand  the  number  of  Nasdaq/ 
NM  securities  to  ISO). 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (SR-CHX-97-3) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-23601  Filed  9-4-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38993;  Pile  No.  SR-NASO- 
97-35] 

Setf-Regulatory  Organizations;  Notice 
of  Riing  of  Proposed  Rule  Change  by 
the  l^atlonal  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Regulation 
of  Non-Cash  Compensation  In 
Connection  With  the  Sale  of 
Investment  Company  Securities  and 
Variable  Contracts 

August  29,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")',  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  May  7. 
1997,3  ^e  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"ISU.S.C.  §78s(b)(12). 

">  17  CFR  20O.3O-3(a)(12). 

'15U.S.C78»(b)(l). 

»17CFR240.19b-4. 

>On  July  15. 1997.  the  NASD  filed  Amendment 
No.  1  to  the  proposed  rule  change.  On  July  23.  1997, 
the  NASD  filed  Amendment  No.  2  to  the  proposed 
rule  change.  On  August  28.  1997.  the  NASD  filed 
Amendment  No.  3  to  the  proposed  rule  change. 
Amendment  No.  1  made  several  changes  to  the 
proposed  rule  language  and  the  rule  filing.  See 
letter  from  lohn  Ramsay.  Deputy  General  Counsel. 
NASD  Regulation.  Inc.  ("NASD  Regulation")  to 
Katherine  A.  England.  Assistant  Director. 
Commission,  dated  July  11. 1997.  The  changes 
made  by  Amendment  No.  1  are  incorporated  into 
and  published  in  this  notice.  Amendment  No.  2 
makes  a  technical  change  to  Amendment  No.  1.  See 
letter  from  John  Ramsay,  NASD  Regulation  to 
Katherine  A.  England.  Commission,  dated  July  22, 
1997.  Amendment  No  3  states  that  the  NASD  Board 
of  Governors  has  reviewed  the  proposed  rule 
change  and  that  no  other  action  by  the  NASD  is 
necessary  for  Commission  consideration  of  the  rule 
proposal.  See  letter  from  John  Ramsay,  NASD 
Regulation  to  Katherine  A.  England.  Commission, 
dated  August  27.  1997. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  filing  a  proposed  rule 
change  to  NASD  Conduct  Rules  2820 
and  2830  relating  to  the  regulation  of 
non-cash  compensation  in  connection 
with  the  sale  of  investment  company 
securities  and  variable  contracts.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 

Conduct  Rides 

2820.  Variable  Contracts  of  an 
Insurance  Company 

(a)  Application. 
Unchanged. 

(b)  Definitions. 
(l)-(2)  Unchanged. 

(3)  The  terms  "affiliated  member," 
"compensation,"  "cash  compensation." 
"non-cash  compensation"  and  "offeror" 
as  used  in  paragraph  (h)  of  this  Section 
shall  have  the  following  meanings: 

"Affiliated  Member"  shall  mean  a 
member  which,  directly  or  indirectly, 
controls,  is  controlled  by.  or  is  under 
common  control  with  a  non-member 
company. 

"Compensation"  shall  mean  cash 
compensation  and  non-cash 
compensation. 

"Cash  compensation"  shall  mean  any 
discount,  concession,  fee,  service  fee, 
commission,  asset-based  sales  charge, 
loan,  override,  or  cash  employee  benefit 
received  in  connection  with  the  sale  and 
distribution  of  variable  contracts. 

"Non-cash  compensation"  shall  mean 
any  form  of  compensation  received  in 
connection  with  the  sale  and 
distribution  of  variable  contracts  that  is 
not  cash  compensation,  including  but 
not  limited  to  merchandise,  gifts  and 
prizes,  travel  expenses,  meals  and 
lodging. 

"Offeror"  shall  mean  an  insurance 
company,  a  separate  account  of  an 
insurance  company,  an  investment 
company  that  funds  a  separate  account, 
any  adviser  to  a  separate  account  of  an 
insurance  company  or  an  investment 
company  that  funds  a  separate  account, 
a  fund  administrator,  an  underwriter 
and  any  affiliated  person  (as  defined  in 
Section  2(a)(3)  of  the  Investment 
Company  Act  of  1940)  of  such  entities. 

(c)-(g). 

Unchanged. 

(h)  Member  Compensation. 

In  connection  with  the  sale  and 
distribution  of  variable  contracts: 

(1)  Except  as  described  below,  no 
associated  person  of  a  member  shall 
accept  any  compensation  from  anyone 
other  than  the  member  with  which  the 
person  is  associated.  This  requirement 
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will  not  prohibit  arrangements  where  a 
non-member  company  pays 
compensation  directly  to  associated 
persons  of  the  member,  provided  that: 

(A)  the  arrangement  is  agreed  to  by 
the  member; 

(B)  the  member  relies  on  an 
appropriate  rule,  regulation,  interpretive 
release,  interpretive  letter,  or  "no- 
action"  letter  issued  by  the  Securities 
and  Exchange  Commission  that  applies 
to  the  specific  fact  situation  of  the 
arrangement; 

(C)  the  receipt  by  associated  persons 
of  such  compensation  is  treated  as 
compensation  received  by  the  member 
for  purposes  of  NASD  rules;  and 

(D)  the  recordkeeping  requirement  in 
subparagraph  (h)(3)  is  satisfied. 

(2)  No  member  or  person  associated 
with  a  member  shall  accept  any 
compensation  from  an  offeror  which  is 
in  the  form  of  securities  of  any  kind. 

(3)  Except  for  items  as  described  in 
subparagraphs  (h)(4)  (A)  and  (B),  a 
member  shall  maintain  records  of  all 
compensation  received  by  the  member 
or  its  associated  persons  from  offerors. 
The  records  shall  include  the  names  of 
the  offerors,  the  names  of  the  associated 
persons,  the  amount  of  cash,  the  nature 
and,  if  known,  the  value  of  non-cash 
compensation  received. 

(4)  No  member  or  person  associated 
with  a  member  shall  directly  or 
indirectly  accept  or  make  payments  or 
offers  of  payments  of  any  non-cash 
compensation,  except  as  provided  in 
this  provision.  Notwithstanding  the 
provisions  of  subparagraph  (h)(1).  the 
following  non-cash  compensation 
arrangement  are  permitted: 

(A)  Gifts  that  do  not  exceed  an  annual 
amount  per  person  fixed  periodically  by 
the  Board  of  Governors''  and  are  not 
preconditioned  on  achievement  of  a 
sales  target. 

(B)  An  occasional  meal,  a  ticket  to  a 
sporting  event  or  the  theater,  or 
comparable  entertainment  which  is 
neither  so  frequent  nor  so  extensive  as 
to  raise  any  question  of  propriety  and  is 
not  preconditioned  on  achievement  of  a 
sales  target. 

(C)  Payment  or  reimbursement  by 
offerors  in  connection  with  meetings 
held  by  an  offeror  or  by  a  member  for 
the  purpose  of  training  or  education  of 
associated  persons  of  a  member, 
provided  that: 

(i)  the  recordkeeping  requirement  in 
subparagraph  (h)(3)  is  satisfied; 

(ii)  associated  persons  obtain  the 
member's  prior  approval  to  attend  the 
meeting  and  attendance  by  a  member's 
associated  persons  is  not 


*  The  current  annual  amount  fixed  by  the  Board 
of  Governors  in  SI  00. 


preconditioned  by  the  member  on  the 
achievement  of  a  sales  target  or  any 
other  incentives  pursuant  to  a  non-cash 
compensation  arrangement  permitted 
by  subparagraph  (h)(4)(D); 

(Hi)  the  location  is  appropriate  to  the 
purpose  of  the  meeting,  which  shall 
mean  an  office  of  the  offeror  or  the 
member,  or  a  facility  located  in  the 
vicinity  of  such  office,  or  a  regional 
location  with  respect  to  regional 
meetings; 

(iv)  trie  payment  or  reimbursement  is 
not  applied  to  the  expenses  of  guests  of 
the  associated  person;  and 

(v)  the  payment  or  reimbursement  by 
the  offeror  is  not  preconditioned  by  the 
offeror  on  the  achievement  of  a  sales 
target  or  any  other  non-cash 
compensation  arrangement  permitted 
by  subparagraph  (h)(4)(D). 

(D)  Non-cash  compensation 
arrangements  between  a  member  and  its 
associated  persons  or  a  non-member 
company  and  its  sales  personnel  who 
are  associated  persons  of  an  affiliated 
member,  provided  that: 

(i)  the  member's  or  non-member's 
non-cash  compensation  arrangement,  if 
it  includes  variable  contracts,  is  based 
on  the  total  production  of  associated 
persons  with  respect  to  all  variable 
contracts  distributed  by  the  member; 

(ii)  the  non-cash  compensation 
arrangement  requires  that  the  credit 
received  for  each  variable  contract  is 
equally  weighted; 

(Hi)  no  unaffiliated  non-member 
company  or  other  unaffiliated  member 
directly  or  indirectly  participates  in  the 
member's  or  non-member's  organization 
of  a  permissible  non-cash  compensation 
arrangement;  and 

(iv)  the  recordkeeping  requirement  in 
subparagraph  (h)(3)  is  satisfied. 

(E)  Contributions  by  a  non-member 
company  or  other  member  to  a  non-cash 
compensation  arrangement  between  a 
member  and  its  associated  persons, 
provided  that  the  arrangement  meets 
the  criteria  in  subparagraph  (h)(4)(D). 

•        •        •        •        • 

2830.  Investment  Company  Securities 

(a)  Application. 
Unchanged. 

(b)  Definitions. 

(1)  ("Associated  person  of  an 
underwriter,"  as  used  in  paragraph  (1), 
shall  include  em  issuer  for  which  an    . 
underwriter  is  the  sponsor  or  a  principal 
imderwriter,  any  investment  adviser  to 
such  issuer,  or  any  affiliated  person  (as 
defined  in  Section  2(a)(3)  of  the 
Investment  Company  Act  of  1940)  of 
such  underwriter,  issuer,  or  investment 
adviser.)  The  terms  "affiliated  member." 
"compensation."  "cash  compensation." 
"non-cash  compensation"  and  "offeror" 


as  used  in  paragraph  (1)  of  this  section 
shall  have  the  following  meanings: 

"Affiliated  Member"  shall  mean  a 
member  which,  directly  or  indirectly, 
controls,  is  controlled  by.  or  is  under 
common  control  with  a  non-member 
company. 

"Compensation"  shall  mean  cash 
compensation  and  non-cash 
compensation. 

"Cash  compensation"  shall  mean  any 
discount,  concession,  fee,  service  fee, 
commission,  asset-based  sales  charge, 
loan,  override  or  cash  employee  benefit 
received  in  connection  with  the  sale  and 
distribution  of  investment  company 
securities. 

"Non-cash  compensation"  shall  mean 
any  form  of  compensation  received  in 
connection  with  the  sale  and 
distribution  of  investment  company 
securities  that  is  not  cash 
compensation,  including  but  not  limited 
to  merchandise,  gifts  and  prizes,  travel 
expenses,  meals  and  lodging. 

"Offeror"  shall  mean  an  investment 
company,  an  adviser  to  an  investment 
company,  a  fund  administrator,  an 
underwriter  and  any  affiliated  person 
(as  defined  in  Section  2(a)(3)  of  the 
Investment  Company  Act  of  1 940)  of 
such  entities. 

(2)-(10)  Unchanged. 

*  •        •        •        • 

(c)-{k). 
Unchanged. 

•  *        •        •        • 

(1)  (Dealer  Concessions]  Member 
Compensation. 

[(1)  No  imderwriter  or  associated 
person  of  an  underwriter  shall  offer,  pay 
or  arrange  for  the  offer  or  payment  to 
any  other  member  in  coimection  with 
retail  sales  or  distribution  of  investment 
company  securities,  any  discount, 
concession,  fee  or  commission 
(hereinafter  referred  to  as  "concession") 
which:] 

[(A)  is  in  the  form  of  securities  of  any 
kind,  including  stock,  warrants  or 
options;] 

((B)  is  in  a  form  other  than  cash  (e.g., 
merchandise  or  trips),  unless  the 
member  earning  the  concession  may 
elect  to  receive  cash  at  the  equivalent  of 
no  less  than  the  underwriter's  cost  of 
providing  the  non-cash  concession:  or] 

[(C)  is  not  disclosed  in  the  prospectus 
of  the  investment  company.  If  the 
concessions  are  not  unifoiinly  paid  to 
all  dealers  purchasing  the  same  dollar 
amounts  of  securities  from  the 
underwriter,  the  disclosure  shall 
include  a  description  of  the 
circumstances  of  any  general  variations 
bora  the  standard  schedide  of 
concessions.  If  special  compensation 
arrangements  have  been  made  with 
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individual  dealers,  which  arrangements 
are  not  generally  available  to  all  dealers, 
the  details  of  the  arrangements,  and  the 
identities  of  the  dealers,  shall  also  be 
disclosed.] 

[(2)  No  underwriter  or  associated 
person  of  an  underwriter  shall  offer  or 
pay  any  concession  to  an  associated 
person  of  another  member,  but  shall 
make  such  payment  only  to  the 
member.] 

I(3)(A)  In  connection  with  retail  sales 
or  distribution  of  investment  company 
shares,  no  underwriter  or  associated 
person  of  an  underwriter  shall  offer  or 
pay  to  any  member  or  associated  person, 
anything  of  material  value,  and  no 
member  or  associated  person  shall 
solicit  or  accept  anything  of  material 
value,  in  addition  to  the  concessions 
disclosed  in  the  prospectus.] 

[(B)  For  purposes  of  this  paragraph 
(1)(3),  items  of  material  value  shall 
include  but  not  be  limited  to;] 

[(i)  gifts  amounting  in  value  to  more 
than  $50  per  person  per  year.] 

((ii)  gifts  or  payments  of  any  kind 
which  are  conditioned  on  the  sale  of 
investment  company  securities.] 

[(iii)  loans  made  or  guaranteed  to  a 
non-controlled  member  or  person 
associated  with  a  member.] 

[(iv)  wholesale  overrides 
(commissions)  granted  to  a  member  on 
its  own  retail  sales  unless  the 
arrangement,  as  well  as  the  identity  of 
the  member,  is  set  forth  in  the 
prospectus  of  the  investment  company.] 

[(v)  payment  or  reimbursement  of 
travel  expenses,  including  overnight 
lodging,  in  excess  of  $50  per  person  per 
year  unless  such  payment  or 
reimbursement  is  in  connection  with  a 
business  meeting,  conference  or  seminar 
held  by  an  underwriter  for 
informational  purposes  relative  to  the 
fund  or  funds  of  its  sponsorship  and  is 
not  conditioned  on  sales  of  shares  of  an 
investment  company.  A  meeting, 
conference  or  seminar  shall  not  be 
deemed  to  be  of  a  business  nature 
unless:  the  person  to  whom  payment  or 
reimbursement  is  made  is  personally 
present  at,  or  is  en  route  to  or  from,  stich 
meeting  in  each  of  the  days  for  which 
payment  or  reimbursement  is  made:  the 
person  on  whose  behalf  payment  or 
reimbursement  is  made  is  engaged  in 
the  securities  business;  and  the  location 
and  facilities  provided  are  appropriate 
to  the  purpose,  which  would  ordinarily 
mean  the  sponsor's  office.] 

[(C)  For  purposes  of  this  paragraph 
(1)(3],  items  of  material  value  shall  not 
include:] 

[(i)  an  occasional  dinner,  a  ticket  to  a 
sporting  event  or  the  theater,  or 
comparable  entertainment  of  one  or 
more  registered  representatives  which  is 


not  conditioned  on  sales  of  shares  of  an 
investment  company  and  is  neither  so 
frequent  nor  so  extensive  as  to  raise  any 
question  of  propriety.] 

((ii)  a  breakfast,  luncheon,  dinner, 
reception  or  cocktail  party  given  for  a 
group  of  registered  representatives  in 
conjunction  with  a  bona  fide  business  or 
sales  meeting,  whether  at  the 
headquarters  of  a  fund  or  its 
underwriter  or  in  some  other  city.) 

[(iii)  an  unconditional  gift  of  a  typical 
item  of  reminder  advertising  such  as  a 
ballpoint  p>en  with  the  name  of  the 
advertiser  inscribed,  a  calendar  pad,  or 
other  gifts  amounting  in  value  to  not 
more  than  $50  per  person  per  year.) 

[(4)  The  provisions  of  this  subsection 
(1)  shall  not  apply  to:] 

[(A)  Contracts  between  principal 
underwriters  of  the  same  security.] 

[(B)  Contracts  between  the  principal 
underwriter  of  a  security  and  the 
sponsor  of  a  unit  investment  trust  which 
utilizes  such  security  as  its  imderlying 
investment.] 

((C)  Compensation  arrangements  of  an 
underwriter  or  sponsor  with  its  own 
sales  personnel.] 

In  connection  with  the  sale  and 
distribution  of  investment  company 
securities: 

(1)  Except  as  described  below,  no 
associated  person  of  a  member  shall 
accept  any  compensation  from  anyone 
other  than  the  member  with  which  the 
person  is  associated.  This  requirement 
will  not  prohibit  arrangements  where  a 
non-member  company  pays 
compensation  directly  to  associated 
persons  of  the  member,  provided  that: 

(A)  the  arrangement  is  agreed  to  by 
the  member: 

(B)  the  member  relies  on  an 
appropriate  rule,  regulation,  interpretive 
release,  interpretive  letter,  or  "no- 
action"  letter  issued  by  the  Securities 
and  Exchange  Commission  or  its  staff 
that  applies  to  the  specific  fact  situation 
of  the  arrangement: 

(C)  the  receipt  by  associated  persons 
of  such  compensation  is  treated  as 
compensation  received  by  the  member 
for  purposes  of  NASD  rules:  and 

(D)  the  recordkeeping  requirement  in 
subparagraph  (1)(3)  is  satisfied. 

(2)  No  member  or  person  associated 
with  a  member  shall  accept  any 
compensation  from  an  offeror  which  is 
in  the  form  of  securities  of  any  land. 

(3)  Except  for  items  described  in 
subparagraphs  (1X5)  (A)  and  (B),  a 
member  shall  maintain  records  of  all 
compensation  received  by  the  member 
or  its  associated  persons  from  offerors. 
The  records  shall  include  the  names  of 
the  offerors,  the  names  of  the  associated 
persons,  the  amount  of  cash,  the  nature 


and,  if  known,  the  value  of  non-cash 
compensation  received. 

(4)  No  member  shall  accept  any  cash 
compensation  from  an  offeror  unless 
such  compensation  is  described  in  a 
current  prospectus  of  the  investment 
company.  When  special  cash 
compensation  arrangements  are  made 
available  by  an  offeror  to  a  member, 
which  arrangements  are  not  made 
available  on  the  same  terms  to  all 
members  who  distribute  the  investment 
company  securities  of  the  offeror,  a 
member  shall  not  enter  into  such 
arrangements  unless  the  name  of  the 
member  and  the  details  of  the 
arrangements  are  disclosed  in  the 
prospectus.  Prospectus  disclosure 
requirements  shall  not  apply  to  cash 
compensation  arrangements  between: 

(A)  principal  underwriters  of  the  same 
security:  and 

(B)  the  principal  underwriter  of  a 
security  and  the  sponsor  of  a  unit 
investment  trust  which  utilizes  such 
security  as  its  underlying  investment. 

(5)  No  member  or  person  associated 
with  a  member  shall  directly  or 
indirectly  accept  or  make  payments  or 
offers  of  payments  of  any  non-cash 
compensation,  except  as  provided  in 
this  provision.  Notwithstanding  the 
provisions  of  subparagraph  (1)(1),  the 
following  non-cash  compensation 
arrangements  are  permitted: 

(A)  Gifts  that  do  not  exceed  an  annual 
amount  per  person  fixed  periodically  by 
the  Board  of  Governors  '  and  are  not 
preconditioned  on  achievement  of  a 
sales  target. 

(B)  An  occasional  meal,  a  ticket  to  a 
sporting  event  or  the  theater,  or 
comparable  entertainment  which  is 
neither  so  frequent  nor  so  extensive  as 
to  raise  any  question  of  propriety  and  is 
not  preconditioned  on  achievement  of  a 
sales  target. 

(C)  Payment  or  reimbursement  by 
offerors  in  connection  with  meetings 
held  by  an  offeror  or  by  a  member  for 
the  purpose  of  training  or  education  of 
associated  persons  of  a  member, 
provided  that: 

(i)  the  recordkeeping  requirement  in 
subparagraph  (l)(3)  is  satisfied: 

(ii)  associated  persons  obtain  the 
member's  prior  approval  to  attend  the 
meeting  and  attendance  by  a  member's 
associated  persons  is  not 
preconditioned  by  the  member  on  the 
achievement  of  a  sales  target  or  any 
other  incentives  pursuant  to  a  non-cash 
compensation  arrangement  permitted 
by  subparagraph  (l)(5)(D); 

(iii)  the  location  is  appropriate  to  the 
purpose  of  the  meeting,  which  shall 


*  Th«  current  annua)  amount  Rxed  by  the  Board 
of  Govanton  it  SIOO. 
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mean  an  office  of  the  offeror  or  the 
member,  or  a  facility  located  in  the 
vicinity  of  such  office,  or  a  regional 
location  with  respect  to  regional 
meetings: 

(iv)  the  payment  or  reimbursement  is 
not  applied  to  the  expenses  of  guests  of 
the  associated  person;  and 

(v)  the  payment  or  reimbursement  by 
the  offeror  is  not  preconditioned  by  the 
offeror  on  the  achievement  of  a  sales 
target  or  any  other  non-cash 
compensation  arrangement  permitted 
by  subparagraph  (1)(5)(D). 

(D)  Non-cash  compensation 
arrangements  between  a  member  and  its 
associated  persons  or  a  non-member 
company  and  its  sales  personnel  who 
are  associated  persons  of  an  affiliated 
member,  provided  that: 

(i)  the  member's  or  non-member's 
non-cash  compensation  arrangement,  if 
it  includes  investment  company 
securities,  is  based  on  the  total 
production  of  associated  persons  with 
respect  to  all  investment  company 
securities  distributed  by  the  member; 

(ii)  the  non-cash  compensation 
arrangement  requires  that  the  credit 
received  for  each  investment  company 
security  is  equally  weighted;  ^ 

(iii)  no  unaffiliated  non-member 
company  or  other  unaffiliated  member 
directly  or  indirectly  participates  in  the 
member's  or  non-member's  organization 
of  a  permissible  non-cash  compensation 
arrangement;  and 

(iv)  the  recordkeeping  requirement  in 
subparagraph  (1X3)  is  satisfied. 

(E)  Contributions  by  a  non-member 
company  or  other  member  to  a  non-cash 
compensation  arrangement  between  a 
member  and  its  associated  persons, 
provided  that  the  arrangement  meets 
the  criteria  in  subparagraph  (1)(5XD). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

Introduction 

The  NASD  is  proposing  to  amend 
Rules  2B20  and  2830  of  the  NASD 
Conduct  Rules  to  establish  new  rules 
applicable  to  the  sale  of  variable 
contracts  ("Variable  Contracts  Rule") 
and  revise  existing  rules  applicable  to 
the  sale  of  investment  company 
securities  ("Investment  Company 
Rule"). 

Generally,  the  proposed  rule  change 
would:  (1)  Adopt  definitions  of  the 
terms  "affiliated  member,"  ^' 

"compensation,"  "cash  compensation," 
"non-cash  compensation,"  and 
"offeror";  (2)  prohibit,  except  under 
certain  circumstances,  associated 
persons  from  receiving  any 
compensation  from  anyone  other  than 
the  member  with  which  the  person  is 
associated;  (3)  require  that  members 
maintain  records  of  compensation 
received  by  the  member  or  its  associated 
pereons  from  offerors;  (4)  with  respect  to 
the  Investment  Company  Rule,  prohibit 
receipt  by  a  member  of  cash 
compensation  bom  the  offeror  unless 
such  arrangement  is  described  in  the 
current  prospectus;  (5)  retain  the 
prohibition,  with  respect  to  the  ' 
Investment  Company  Rule,  against  a 
member  receiving  compensation  in  the 
form  of  securities;  and  (6)  prohibit,  with 
certain  exceptions,  membera  and 
persons  associated  with  members  from 
directly  or  indirectly  accepting  or 
paying  any  non-cash  compensation  in 
connection  with  the  sale  of  investment 
company  and  variable  contract 
securities. 

The  exceptions  frtim  the  non-cash 
compensation  prohibition  would 
permit:  (1)  Gifts  of  up  to  $100  per 
associated  peraon  annually;  (2)  an 
occasional  meal,  ticket  to  a  sporting 
event  or  theater,  or  comparable 
entertainment;  (3)  payment  or 
reimbursement  for  training  and 
education  meetings  held  by  a  broker- 
dealer  or  a  mutual  fund  or  insurance 
company  for  the  purpose  of  educating 
associated  persons  of  broker-dealera,  as 
long  as  certain  conditions  are  met;  (4) 
in-house  sales  incentive  programs  of 
broker-dealers  for  their  own  associated 
persons;  (5)  sales  incentive  programs  of 
mutual  funds  and  insurance  companies 
for  the  associated  persons  of  an 
affiliated  broker-dealer;  and  (6) 
contributions  by  any  non-member 
company  or  other  member  to  a  broker- 
dealer's  permissible  in-house  sales 
incentive  program. 


Background 

The  proposed  rule  change  is  the  latest 
in  a  series  of  NASD  proposals  designed 
to  control  the  use  of  non-cash 
compensation  in  connection  with  a 
public  offering  of  securities.  Previous 
rule  amendments  established 
restrictions  on  non-cash  compensation 
in  connection  with  transactions  in 
direct  participation  program  securities, 
real  estate  investment  trusts,  and 
corporate  debt  and  equity  offerings. 

In  developing  the  proposed  rule 
change,  the  staff  and  NASD 
Regulations's  Investment  Companies 
Committee,  the  Insurance  Affiliated 
Member  Committee,  and  the  Variable 
Insxirance  Products  Committee  (a 
successor  to  the  Insurance  Affiliated 
Committee)  (collectively,  the 
"Committees")  have  considered  the 
current  environment  in  which 
investment  company  and  variable 
contract  securities  are  sold.  The  NASD 
believes  that  the  increased  use  of  non- 
cash compensation  for  the  sale  of 
investment  company  and  variable 
contract  securities  heightens  the 
potential  for  loss  of  supervisory  control 
over  sales  practices  and  increase  the 
perception  on  inappropriate  practices, 
which  may  result  in  a  loss  of  investor 
confidence.  The  NASD  also  believes 
that  the  increased  use  of  non-cash 
compensation  creates  significant  point- 
of-sale  incentives  that  may  compromise 
the  requirement  to  match  the 
investment  needs  of  the  customer  with 
the  most  appropriate  investment 
product.  1116  NASD  determined. 
therefore,  that  the  adoption  of 
limitations  on  non-cash  compensation  is 
appropriate  at  this  time. 

In  1992,  the  NASD  submitted  to  the 
Commission  proposed  rule  change  SR- 
NASD-92-36,  which  proposed 
recordkeeping  and  disclosure 
requirements  on  the  receipt  of  non-cash 
compensation  in  connection  with  the 
sale  of  investment  company  and 
variable  contract  securities.  As  as  result 
of  Commission  staff  concerns  regarding 
the  proposal,  the  NASD  withdrew  SR- 
NASD-92-36  in  April  1994.  In  March 
1995,  the  NASD  submitted  SR-NASD- 
95-10  to  the  Commission,  which 
proposed  substantive  prohibitions  on 
the  receipt  of  non-cash  compensation  in 
connection  with  sale  of  investment 
company  and  variable  contract 
securities.  The  NASD  withdrew  that 
proposal  in  1995.  In  December  1995,  the 
NASD  submitted  to  the  Commission 
proposed  rule  change  SR-NASD-95-61, 
which  proposed  substantive 
prohibitions  regarding  non-cash 
compensation  and  incentive-based  cash 
compensation  in  connection  with  the 
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sale  of  investment  company  and 
variable  contract  securities.  SR-NASD- 
95-61  vna  published  by  the 
Commissioa  for  public  comment  on  July 
8. 1969.« 

SR-NASD-96-51  raised  significant 
issues  among  commenters  regarding  the 
nature  and  treatment  of  certain 
incentive-lMised  cash  compensation 
arrangements,  in  particular  those  cash 
compensation  arrangements  of 
uuuiance-affiliated  member  firms. 
NASD  Regulation  has  prepared  a 
nummary  of  the  comments,  which  is 
attached  as  Exhibit  A.  Most  of  the 
commenters  opposed  the  proposed 
provisions  to  r^ulate  incentive-based 
cash  compensation.  In  response  to  the 
commenters,  the  NASD  determined  to 
delete  those  provisions  proposing  to 
impose  substantive  prohibitions 
regarding  incentive-based  cash 
compensation.  Therefore,  the  NASD  has 
withdrawn  SR-NASD-95-61  and  has 
replaced  it  with  this  proposed  rule 
change,  which  does  not  contain 
provisions  imposing  sulntantive 
regulations  on  the  receipt  of  cash 
compensation  arrangements. 

Nevertheless,  the  NASD  is  aware  of  a 
broad  range  of  cash  compensation 
practices  by  which  investment  company 
and  variable  contract  issuers  or  their 
affiliates  provide  various  incentives  and 
rewards  to  individual  broker-dealers 
and  their  registered  representatives  for 
selling  the  issuers'  products.  NASD  staff 
believes  that  various  cash  incentive 
compensation  practices,  which  create  an 
incentive  to  favor  one  product  over 
another,  also  may  compromise  the 
ability  of  securities  salespersons  to 
render  advice  and  services  that  are  in 
the  best  interests  of  customers.  The 
NASD  has  determined  to  solicit 
comment  pertaining  to  these  issues 
before  proposing  any  new  rviles  to 
require  either  disclosiue  or  substantive 
regulation  of  cash  compensation  for  the 
sale  of  investment  company  and 
variable  contract  securities. 
Accordingly,  the  NASD  intends  to  issue 
•  Request  for  Comment  that  would 
inquire  primarily  about  the  nature  of 
various  cash  compensation 
anangements  and  structures  within  the 
mutual  fund  and  variable  product 
industries,  the  potential  harms  and 
benefits  of  such  arrangements  and 
structures,  and  the  appropriate 
regulatory  approach  to  such 
arrangements  and  structures.^  The 


Request  for  Comment  will  explore 
issues  such  as:  (1)  The  nature  of  various 
cash  compensation  arrangements, 
particularly  within  the  mutual  fund  and 
variable  product  industries  (such  as 
"revenue  sharing"  and  payments  of 
differential  compensation  for 
proprietary  versus  non-proprietary 
products);  (3)  the  current  best  practices 
being  followed  by  each  industry 
regarding  cash  compensation 
arrangements:  (3)  the  potential  harms 
and  benefits  of  such  arrangements;  and 
(4)  the  appropriate  regulatory  approach 
to  such  arrangements  (such  as 
disclosure  versus  substantive 
prohibitions). 

In  addition,  the  Request  for  Comment 
will  explore  the  general  applicability  of 
such  issues  mentioned  above  across  all 
product  lines  to  address  broader  issues 
regarding  compensation  practices, 
including  disparate  compensation 
practices  in  general,  how  fare  NASD 
rules  regarding  incentive-based 
compensation  should  reach,  the  effects 
at  point-of-sale  of  incentive-based 
compensation  in  general,  and  which 
regulatory  approaches,  if  any,  would  be 
appropriate  in  addressing  disparate 
compensation  practices. 

Description  of  the  Proposed  Rule 
Change 

The  current  requirements  of 
paragraph  (1)  of  the  Investment 
Company  Rule  regulate  the  disclosure 
and  form  of  dealer  concessions  between 
principal  underwriters  and  retail  dealers 
of  investment  company  securities. 
These  provisions  prohibit  dealer 
concessions  in  the  form  of  securities, 
require  that  members  may  elect  to 
receive  cash  in  lieu  of  the  receipt  of 
non-cash  compensation,  and  prohibit 
the  payment  of  concessions  directly  to 
associated  persons  of  a  member.  The 
provisions  also  set  forth  requirements 
with  respect  to  the  disclosure  of 
compensation  arrangements  between 
underwriters  and  dealers  in  the 
investment  company's  prospectus." 

With  respect  to  the  regulation  of 
variable  contract  securities,  the 
requirements  of  the  Variable  Contract 
Rule  currently  do  not  contain  similar 
provisions  regulating  dealer 
concessions.  Thus,  the  proposed 
amendments  to  the  Investment 
Company  Rule  would  modify  current 
requirements,  and  the  prop<Med 
amendments  to  the  Variable  Contracts 
Rule  would  establish  new  requirements 


•  Release  No.  34-37374  (]une  26.  1996),  SI  FR 
35822  (juiy  8.  1996.) 

'  The  NASD  issued  a  Notice  to  Members 
regarding  the  regulation  of  payment  and  receipt  of 
cnh  compensation  incentives  in  August  1997.  The 
rommant  period  expires  on  October  IS.  1997.  See 
NASD  Noiica  to  Maoiben  97-50  (August  1997). 


•In  Notice  to  Members  94-14  (March  1994).  the 
NASD  clarified  the  obligations  of  members  in 
complying  with  the  compensation  disclosure 
requirements  for  investment  companies  in 
subparagraph  (IXl)(C)  to  Conduct  Rule  2830.  See 
al*o  NASD  Notice  to  Members  94-41  (May  1994). 


that  address  compensation 
arrangements  between  an  offeror  and 
any  member  participating  in  the 
distribution  of  the  company's  securities. 
The  discussion  below  address  each 
proposed  provision  in  the  Investment 
Company  Rule  and  its  counterpart  in 
the  Variable  (Ik)ntracts  Rule. 

Definitions.  "Affiliated  Member":  The 
NASD  is  proposing  to  adopt  a  definition 
of  the  term  "affiliated  member"  for  both 
the  Investment  Company  and  Variable 
Contract  Rules  to  include  a  member  that 
directly  or  indirectly  controls,  is 
controlled  by.  or  is  under  common 
control  with  a  non-member  company. 
The  term  is  used  in  the  sections  of  the 
proposed  rule  change  that  address 
incentive  compensation  arrangements  in 
order  to  identify  a  common  type  of 
relationship  existing  in  the  investment 
company  and  variable  contracts 
industries  whereby  a  non-member  owns 
or  controls  one  or  more  subsidiary 
broker-dealer  member  firms  used  for 
underwriting  and/or  wholesale  and 
retail  distribution  services. 

"Compensation":  For  ease  of 
reference  m  appropriate  paragraphs  of 
the  proposed  rules,  the  NASD  is  also 
proposing  to  include  in  the  Variable 
Contracts  Rule  and  the  Investment 
Company  Rule  a  new  definition  of 
"compensation"  to  mean  "c:ash 
compensation  and  non-cash 
compensation,"  and  to  amend  the 
appropriate  paragraphs  in  the  proposed 
rule  language  accordingly. 

"Cash  Ck)mpensation  ':  As  proposed 
to  be  defined  in  both  the  Investment 
Company  and  Variable  Contracts  Rules, 
this  term  would  include  any  discount, 
concession,  fee.  service  fee, 
commission,  asset-based  sales  charge, 
loan,  override  or  cash  employee  benefit 
received  in  connection  with  the  sale  and 
distribution  of  investment  company 
securities  or  variable  contracts.  This 
term  would  encompass  compensation 
arrangements  currently  covered  under 
the  Investment  Comptmy  Rule  in 
subparagraph  (1)(1).  to  Conduct  Rule 
2830  as  well  as  asset-based  sales  charges 
and  service  fees  as  currently  defined  in 
subparagraphs  (b)  (8)  and  (9)  of  the 
Investment  Company  Rule.  As  a  result, 
the  proposed  new  term  would  apply  to 
all  compensation  arrangements  that 
would  be  covered  under  the  current 
provisions  of  the  Investment  Company 
Rule,  with  the  addition  of  asset-based 
sales  charges  and  service  fees.  The 
proposed  new  term  also  includes  cash 
employee  benefits  to  make  clear  that 
certain  payments  of  ordinary  employee 
benefits  as  part  of  an  overall 
compensation  package  are  not  included 
in  the  definition  of  non-cash 
compensation. 
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"Non-Cash  Compensation":  This 
definition  is  proposed  to  be  identical  in 
applicability  to  both  the  Investment 
Company  and  Variable  Contract  Rules, 
and  would  encompass  any  form  of 
compensation  received  by  a  member  in 
coimection  with  the  sale  and 
distribution  of  investment  company  and 
variable  contract  securities  that  is  not 
cash  compensation,  including  but  not 
limited  to  merchandise,  gifts  and  prizes, 
travel  expenses,  meals  and  lodging. 
Thus,  the  definition  of  "non-cash 
compensation"  encompasses 
reimbursement  for  costs  incurred  by  a 
member  or  person  associated  with  a 
member  in  connection  with  travel, 
meals  and  lodging. 

"Offeror":  The  NASD  is  proposing  to 
define  the  term  "offeror"  in  the 
Investment  Company  Rule  to  include  an 
investment  company,  an  adviser  to  an 
investment  company,  a  fund 
administrator,  an  underwriter  and  any 
affiliated  p>erson  of  such  entities,  and  in 
the  Variable  Contracts  Rule  to  include 
an  insurance  company,  a  separate 
account  of  an  insurance  company,  an 
investment  company  that  funds  a 
separate  account,  any  advisor  to  a 
separate  account  of  an  insurance 
company  or  an  investment  company 
that  funds  a  separate  accoimt,  a  fund 
administrator,  an  underwriter  and  any 
affiliated  person  of  such  entities.  With 
the  exception  of  "fimd  administrator," 
the  enumerated  entities  included  in  the 
proposed  definition  of  "offeror"  in  the 
Investment  Company  Rule  are  currently 
included  in  the  definition  of  "associateid 
person  of  an  underwriter,"  which  is 
proposed  to  be  deleted."  The  definition 
of  the  term  "associated  peraon  of  an 
underwriter"  in  the  Investment 
Com{>any  Rule,  which  is  proposed  to  be 
deleted,  encompasses  the  issuer,  the 
underwriter,  the  investment  advisor  to 
the  issuer,  and  any  affiliated  person  of 
such  entities.^"  The  term  "affiliated 
person"  in  the  proposed  definition  of 
"offeror"  is  defined  in  accordance  with 
Section  2(a)(3)  of  the  1940  Act.  The  term 
"imderwriter"  is  defined  in  Section 
2(a)(40)  of  the  1940  Act  and  is  intended 
to  reference  the  principal  imderwriter 
through  which  the  investment  and 
insurance  company  distributes 
securities  to  participating  dealers  for 
sale  to  the  investor. 


*There  are  no  current  similar  terms  in  the 
Variable  Contracts  Rule. 

">The  term  is  significantly  different  from  the  tann 
"person  associated  with  a  member"  as  used 
throughout  the  NASD's  rules  and  regulations.  Any 
reference  to  persons  associated  with  an  NASD 
member  firm  is  defined  by  the  definition  of  "person 
associated  with  a  member"  or  "associated  person  of 
a  member"  in  Article  I,  Section  (m)  to  the  NASD 
By-Laws. 


Regulation  of  the  receipt  of  cash  and 
non-cash  compensation.  Introduction — 
The  NASD  is  proposing  to  adopt  as 
paragraph  (1)  to  the  Investment 
Company  Rule  (replacing  the  current 
provisions  of  that  section)  and 
paragraph  (h)  of  the  Variable  Contracts 
Rule  new  provisions  governing  the 
receipt  of  non-cash  compensation  by 
members  and  associated  persons  of 
members.  The  proposed  amendments 
would  be  applicable  to  both  variable 
annuity  and  variable  life  products  under 
the  Variable  Contracts  Rule.  With 
respect  to  the  Investment  Company 
Rule,  the  proposed  amendments  would 
be  applicable  to  sales  of  securities  of  an 
investment  company  registered  under 
the  1940  Act  Thus,  the  proposed  rules 
would  be  applicable  to  sales  of 
securities  by  a  fece-amoimt  certificate 
company,  a  unit  investment  trust,  and 
open-end  and  closed-end  management 
companies.^* 

The  preamble  to  the  new  rules 
provides  that  such  compensation  must 
be  received  "in  connection  with  the  sale 
and  distribution"  of  investment 
company  or  variable  contract  securities, 
as  applicable.  The  preamble  is  intended 
to  clarify  that  the  provisions  relate  only 
to  cash  and  non-cash  compensation 
received  in  connection  with  the  sale  and 
distribution  of  the  security  covered  by 
the  rule,  but  not  to  other  forms  of 
payment  that  are  not  related  to  sales  and 
distribution  activities. 

Subparagraphs  dXl)  and  (hKl): 
Limitation  on  Receipt  of  Compensation 
by  Associated  Persons,  and  Exception 
From  Limitations — The  NASD  is 
proposing  in  new  subparagraph  (1)(1)  of 
the  Investment  Company  Rule  and  new 
subparagraph  (h)(1)  of  the  Veiriable 
Contracts  Rule  generally  to  prohibit  a 
person  associated  with  a  member  from 
accepting  any  compensation  from  any 
person  other  than  the  member  with 
which  the  person  is  associated.  The 
provision  is  based  on  current 
subparagraph  (I)(2)  of  the  Investment 
Company  Rule. 

An  exception  from  this  general 
prohibition  is  proposed  that  would 
allow  the  receipt  of  compensation  by  an 
associated  person  directly  from  a  non- 
member  company  if:  the  member  agrees 
to  the  arrangement,  the  receipt  is  treated 
as  compensation  received  by  the 
membcur  for  purposes  of  NASD  rules,  the 
recordkeeping  requirement  in  the 
proposed  rule  change  is  satisfied,  and, 
the  member  relies  on  an  appropriate 
rule,  regulation,  interpretive  r^ease. 


interpretive  letter  or  applicable  "no- 
action"  letter  issued  by  the  Commission 
or  its  staff  that  applies  to  the  specific 
fact  situation  of  the  arrangement.  Also, 
the  proposed  rule  change  treats  such 
direct  pajrments  to  associated  persons  as 
compensation  in  order  to  ensure  that  the 
member  views  such  payments  in  the 
same  manner  as  payments  made  directly 
to  the  member  for  purposes  of  NASD 
rules  and  posts  such  payments  to  the 
member's  books. 

The  proposed  exception  is 
particularly  intended  to  reflect  those 
situations  where  Commission 
interpretations  permit  direct  payments 
by  the  insurance  company  to  associated 
persons  as  a  "ministerial  service"  or 
because  state  insurance  law  prohibits 
payments  of  commissions  on  variable 
products  to  a  broker-dealer.^'  The 
exception  reflects  the  view  of  the 
Commission  staff  that  under  certain 
circumstances  such  commission 
pajrments  to  associated  persons  may  be 
made  by  a  life  insurance  company 
acting  on  behalf  of  a  subsidiary  broker- 
dealer. '^  The  NASD  also  notes  that  the 
Commission  has  issued  a  number  of 
"no-action"  letters  permitting,  among 
other  things,  associated  persons  of 
members  to  receive  compensation  for 
the  sale  of  variable  contract  products 
from  a  license  corporate  insurance  agent 
acting  on  behalf  of  one  or  more 
insurance  companies.^* 


*'  Cloaed-end  management  companiaa  are  also 
subject  to  the  prohibition  on  non-cash 
compensation  contained  in  the  Corporate  Financing 
Rule  in  Conduct  Rule  2710. 


"The  exception  is  not.  however,  restricted  to 
these  situations,  but  is  intended  to  be  availabU  in 
any  situation  where  a  member  relies  on  any 
appropriate  rule,  regulation,  interpretive  talaaee  or 
appUt^ble  "no-action"  position  isstted  by  the 
Coinmission  that  applies  to  the  specific  bd 
situation  of  the  arrangements. 

"  See  ReleaM  No  34-8389  (August  29.  1968) 
("Distribution  of  Variable  Annuities  by  Insurance 
Companies.  Broker-Dealer  Registration  and 
Regulation  Problems  under  the  Securities  Exchange 
Act  of  1934").  The  Commission  stated  that  no 
question  will  be  raised  by  Commission  staff 
regarding  an  arrangemenl  where  a  life  insurance 
company  makes  commission  payments  directly  to 
its  life  insurance  agents  who  are  also  persons 
associated  with  the  insurance  company's  subcidiary 
broker-dealer,  so  long  as:  (1)  such  payments  are 
made  as  a  purely  ministerial  service  and  properly 
reflected  on  the  books  and  records  of  the  braltar- 
dealer:  (2)  a  binding  agreement  exists  between  the 
insurance  company  and  the  broker  dealer  that  all 
books  and  records  are  maintained  by  the  insurance 
company  as  agent  on  behalf  of  the  broker-dealer  and 
are  preserved  in  conformity  with  the  requirements 
of  Rules  17a-3  and  17»-4  under  the  Act:  (4)  all  such 
books  and  records  are  subject  to  inspection  by  the 
Commission  in  accordance  with  Section  17(a)  of  the 
Act;  and  (S)  the  subsidiary  broker-dealer  has 
assumed  full  responsibility  for  the  securitie* 
activities  of  all  persons  engaged  directly  or 
indirectly  in  the  variable  annuity  operation. 

"  See  no-action  letters  issued  by  Division  of 
Market  Regulation.  Commission  to  Traditional 
Equinet  Uanuary  8.  1992)  and  Mariner  Financial 
Service!  (December  16, 1968).  The  Traditional 
Equinet  and  Mariner  Financial  Services  letters 
requesting  Commission  no-action  include 
references  to  other  Commission  no-action  letter*. 
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Although  the  need  to  recognize  such 
direct  pwyments  arose  in  connection 
with  the  sale  of  variable  contract 
products,  the  Investment  Company  Rule 
includes  the  same  exception  in  order  to 
recognize  Commission  no-action  letters 
that  permit  an  insiirance  company  to 
establish  a  commission  account  as  a 
ministerial  service  to  make  payments  of 
commission  overrides  for  stiles  of 
insurance  and  investment  company 
sectirities  products."  Moreover,  the 
language  of  the  proposed  provision  in 
the  Investment  Company  and  Variable 
Contract  Rules  permits  such  direct 
pa]rment8  by  any  "non-member 
company"  in  order  to  recognize  that  any 
entity  may  be  permitted  to  make  such 
payments.*^ 

Subparagraph  (lX2):  Securities  as 
Compensation — The  NASD  is  proposing 
to  retain  as  new  subparagraph  (lH2)  of 
the  Investment  Company  Rule  the 
provision  currenUy  in  subparagraph 
(IMlKA)  that  prohibits  members  and 
associated  persons  of  members  from 
receiving  compensation  in  the  form  of 
securities  of  any  kind.  The  NASD  is  also 
proposing  a  similar  provision  as 
subparagraph  (2)  to  paragraph  (h)  of 
Rule  2820. 

Subparagmphs  0X3)  and  (hX3): 
Recordkeeping  Requirement — The 
NASD  is  proposing  to  adopt  as  new 
paragraph  (1)(3)  of  the  Investment 
Company  Rule  and  paragraph  (h)(3)  of 
the  Variable  Contracts  Rule  the  general 
requirement  that  members  must 
maintain  records  of  all  compensation, 
cash  and  non-cash,  received  frnm 
ofiwors.  The  records  must  include  the 
names  of  the  offerors,  the  names  of  the 
associated  persons,  and  the  amount  of 
cash  and  the  nature  and,  if  known,  the 
value  of  non-cash  compensation 
raceived. 

With  respect  to  the  requirement  that 
the  actual  value  of  non-cash 
compensation  be  recorded,  if  it  is 
known,  the  NASD  believes  that  the 
value  of  a  non-cash  item  is  usually  not 
known  where  unaffiliated  third  parties 
contribute  to  a  training  and  education 
program  sponsored  by  a  member.  In  this 
case,  it  would  be  appropriate  to  include 
only  a  description  of  the  nature  of  the 
non-cash  item  of  compensation.  In 
comparison,  the  value  of  non-cash  items 
provided  by  member  firms  and/or  their 
affiliates  is  generally  readily  known  or 
determinable. 


'*  See,  e^..  no  action  latter  issued  by  the  Divisioo 
of  Marfcot  Ragulatioa.  Commission  to  Commission 
to  TTie  Mutual  Benefit  Life  Insurance  Company 
(DacaBbar  20. 1984).  and  other  Commission  oo- 
action  lottats  citad  horein. 

'*  See  no  action  letter  issued  by  Division  of 
Markal  Regulation.  Commission  (o  Chubb  Securitiet 
Corpomboa  (November  24. 1993). 


The  requirement  in  the  proposed  rule 
to  maintain  a  record  of  the  "nature"  of 
the  non-cash  compensation  received 
requires  that  the  member  disclose,  in 
addition  to  the  names  of  the  offerors  and 
the  names  of  the  associated  persons, 
whether  the  non-cash  compensation  is 
paid  in  connection  %vith  a  sales 
incentive  program  or  a  training  and 
education  meeting.  The  NASD  further 
expects  such  records  to  retain  all 
information  necessary  to  determine  that 
the  rule  is  being  complied  with.  Thus, 
for  example,  with  respect  to  non-cash 
compensation  received  by  a  member  for 
a  training  and  education  meeting,  it 
would  be  expected  that  the  records 
would  include  information 
demonstrating  that  the  requirements  of 
a  training  and  education  meeting  were 
complied  with,  including  the  date  and 
location  of  the  meeting,  the  fact  that 
attendance  at  the  meeting  is  not 
conditioned  on  the  achievement  of  a 
previously  specified  sales  target,  the  fact 
that  payment  is  not  applied  to  the 
expenses  of  guests  of  associated  persons 
of  the  member,  and  any  other 
information  required  to  enable  NASD 
Regulation  to  determine  compliance 
with  the  rule. 

The  recordkeeping  requirement  is  not 
applicable  to  two  types  of  de  minimis 
non-cash  compensation  allowable  under 
subparagraphs  (1)(5)  (A)  and  (B)  to  the 
Investment  Company  Rule  and 
subparagraphs  (h)(4)  (A)  and  (B)  of  the 
Variable  Contracts  Rule,  discussed  more 
fidly  below  imder  the  exceptions  to  the 
prohibition  on  non-cash  compensation. 

Subparagraph  (1)(4):  Prospectus 
Disclosure  of  Cash  Compensation — ^The 
NASD  is  proposing  to  adopt  a  new 
subparagraph  (1)(4)  in  the  Investment 
Company  Rule  a  requirement  that 
prohibits  the  acceptance  of  cash 
compensation  by  a  member  &t>m  an 
offeror  unless  such  compensation  is 
disclosed  in  a  prospectus.  In  the  case 
where  special  cash  compensation 
arrangements  are  made  available  by  an 
offeror  to  a  member,  which 
arrangements  are  not  made  available  on 
the  same  terms  to  all  members  to 
distribute  the  securities,  the  disclosure 
shall  include  the  name  of  the  recipient 
member  and  the  details  of  the  special 
arrangements.  This  requirement  is 
similar  to  the  current  requirement  in 
subparagraph  (l)(l)(C)  of  the  Investment 
Company  Rule  to  disclose  all 
compensation  in  the  prospectus,  but  has 
been  modified  to  reference  only  "cash 
compensation"  because  non-cash 
compensation  is  proposed  to  be 
prohibited  in  a  manner  that  would 
obviate  the  need  for  disclosure  of  any 
such  non-cash  compensation. 


The  proposed  rule  change  includes 
two  exceptions  fit>m  the  prospectus 
disclosure  requirement  in  the 
Investment  Company  Rule.  The  two 
exceptions  in  new  subparagraphs  (1)(4) 
(A)  and  (B)  track  the  language  in  current 
subparagraphs  (1)(4)  (A)  and  (B)  of  the 
Investment  Company  Rule,  with  minor 
language  changes  for  clarification.  These 
two  provisions  provide  an  exception 
from  disclosure  for  compensation 
arrangements  between:  (1)  principal 
underwriters  of  the  same  security;  and 
(2)  the  principal  underwriter  of  a 
security  and  the  sponsor  of  a  unit 
Investment  trust  that  utilizes  such 
security  as  its  tmderlying  investment. 
By  their  terms,  these  provisions  describe 
arrangements  that  would  not  trigger  the 
proposed  recordkeeping  requirements. 

llie  NASD  will  reconsider  the 
appropriateness  of  prospectus 
disclosure  in  light  of  the  Commission's 
recent  initiatives  for  simplified 
prospectus  disclosure  as  well  as  the 
responses  to  NASD's  publication  of  a 
Request  for  Comment  on  cash 
compensation  issues.'^ 

Subparagraphs  (0(5)  and  (hX4): 
Prohibition  on  Non-Cash 
Compensation — The  NASD  is  proi>osing 
to  adopt  as  new  subparagraph  (1)(5)  to 
the  Investment  Company  Rule  and  new 
subparagraph  (h)(4)  to  the  Variable 
Contracts  Rule  a  general  prohibition, 
with  certain  exceptions,  on  the  receipt 
of  non-cash  compensation  in  connection 
with  the  sale  and  distribution  of 
investment  company  and  variable 
contract  securities.  The  new  provision 
would  prohibit  a  member  or  peraon 
associated  with  a  member  bom  directly 
or  indirectly  accepting  or  making 
payments  or  offers  of  payments  of  any 
non-cash  compensation,  unless  the 
payment  is  specifically  excepted.  The 
proposed  rule  change  contains  several 
exceptions  from  the  general  prohibition 
on  the  receipt  of  non-cash 
compensation. 

Subparagraphs  (1X5)  (A)  and  (B)  and 
(hX4)  (A)  and  (B):  The  NASD  u 
proposing  to  adopt  exceptions  that 
would  permit  an  associated  person  to 
accept  from  a  person  other  than  his  or 
her  member-employer:  (1)  gifts  that  do 
not  exceed  an  annual  amouint  per 
peraon,  currently  $100  per  person,  fixed 
periodically  by  the  Board  of  Govemore; 
and  (2)  an  occasional  meal,  a  ticket  to 
a  sporting  event  or  the  theater,  or 
comparable  entertainment  for  persons 
associated  with  a  member  and,  if 
appropriate  their  guests,  which  is 
neither  so  frequent  nor  so  extensive  as 
to  raise  any  question  of  propriety.  These 
provisions  are  based  on  the  current 


*'  See  nipra  not*  7. 
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provisions  of  subparagraphs  (l)(3)(B)(i) 
and  (C)(i)  of  the  Investment  Company 
Rule.  Since  such  gifts  and  entertainment 
are  considered  non-cash  items,  they  are 
not  required  to  be  disclosed  in  the 
prospecttis.  In  addition,  these  two  forms 
of  non-cash  compensation  are 
specifically  excepted  from  the 
recordkeeping  requirement  of  the 
proposed  rules. 

The  proposed  provisions  would 
require  that  the  receipt  of  such  non-cash 
items  not  be  preconditioned  on  the 
achievement  by  the  associated  peraon  of 
a  sales  target.  This  language  replaces  the 
current  requirement  in  subsection 
(l)(3)(BKv)  of  the  Investment  Company 
Rule  that  entertainment  "not  be 
conditioned  on  sales  of  shares  of 
investment  companies."  The  revised 
language  is  intended  to  clarify  that  such 
gifts  and  entertainment  are  permitted  to 
be  provided  as  recognition  for  past  sales 
or  as  encouragement  for  futtire  sales,  but 
shall  not  be  part  of  an  incentive  program 
or  plan  that  requires  that  the  recipient 
reach  a  specific  sales  goal  as  a  prior 
condition  to  receive  the  entertainment 
or  gift. 

Ine  proposed  exceptions  for  $100 
gifts  and  entertainment  are  intended  to 
permit  the  continuation  of  long- 
established,  normal  business  practices, 
involving  benefits  with  relatively  small 
value  such  that  they  are  unlikely  to 
impact  overall  compensation  incentives. 
The  exceptions  also  recognize  that 
NASD  Regulation  has  not  detected  or 
been  aware  of  any  history  of  abuses  in 
connection  with  the  receipt  of  such 
items  of  compensation  by  associated 
peraons  of  a  memb^  firm  in  connec:tion 
with  the  sale  of  investment  company  or 
variable  contract  securities. 

Subparagraphs  (IX5XC)  and 
29(hX4XC):  The  NASD  is  also  proposing 
an  exception  to  the  prohibition  on  non- 
cash compensation  for  training  and 
education  meeting.  This  exception  is 
contained  in  subparagraph  (1)(5)(C)  of 
'the  Investment  Company  Ride  and 
subparagraph  (h)(4)(C)  of  the  Variable 
Contracts  Rule.  The  proposed  exception 
would)  under  certain  conditions,  permit 
payment  or  reimbursement  by  offerors 
in  connection  with  meetings  held  by  the 
offeror  or  by  a  member  for  the  purpose 
of  training  or  education  of  associated 
peraons  of  a  member.'*  It  is  not  unusual 
for  o£Eeron  to  pay  for  such  meetings  in 


>*  A  member  holding  a  training  or  education 
meeting  for  its  associated  persons  (in  comparison  to 
the  associated  persons  of  another  member)  would 
not  be  required  lo  comply  with  this  provision  if  the 
member  does  not  receive  a  payment  or 
reimbursement  from  an  offeror  for  the  expenses  of 
the  meeting.  In  any  event,  the  member  would  not 
be  prohibited  from  permitting  onerors  to  make  a 
presentation  at  the  meeting. 


order  to  discuss  their  products  and  to 
reimburse  certain  expenses  related  to 
meetings  held  by  membera  in  exchange 
for  the  opportunity  to  make  a 
presentation  to  the  associated  persons  of 
the  member  on  a  particular  training  or 
education  topic. 

This  provision  is  intended  to  continue 
to  permit  members  and  offerors  to  hold 
training  or  educatibn  meetings  for 
associated  peraons  of  one  or  more 
membera,  where  an  offeror  or  a  number 
of  offerora  pay  for  or  reimburse  the 
expenses  of  the  meeting.  Since 
investment  company  and  variable 
contract  products  are  continuously 
offered,  it  is  particularly  important  that 
associated  peraons  receive  education 
opportunities  with  respect  to  the 
investment  company  and  variable 
contract  industries  generally,  updates 
on  any  portfolio  changes  or  structural 
changes  to  a  current  product,  and 
explanations  of  new  products. 

Since  the  proposed  prospectus 
disclosure  provision  only  requires 
disclc»ure  of  cash  compensation,  the 
proposed  exception  would  not  trigger 
the  disclosure  requirements  because  the 
pa3rment  or  reimbursement  of  expenses 
by  an  offeror  for  a  member's  training 
and  education  meeting  is  considered  to 
be  non-cash  compensation. 

The  NASD  anticipates  that  the  agenda 
of  a  bona  fide  training  or  education 
meeting  will  reflect  the  btisiness 
purpose  of  the  meeting.  In  order  to 
establish  circumstances  that  will 
encourage  such  a  business  purpose,  the 
NASD  is  proposing  that  the  exception 
for  training  or  education  meetings  be 
subject  to  five  conditions  that  are 
intended  to  ensure  that  the  meeting  is 
held  for  the  purpose  of  training  and 
education  and  is  not,  in  fact,  a 
prohibited  non-cash  sales  incentive. 

The  firat  condition  is  that  the 
payment  or  reimburaement  by  offerora 
in  connection  with  such  meetings  is 
subject  to  the  proposed  recordkeeping 
requirement  in  subparagraph  (1)(3)  of 
the  Investment  Company  Rule  and 
subparagraph  (h)(3)  of  the  Variable 
Contracts  Rule.  This  provision  is 
designed  to  ensure  that  information  on 
such  payments  and  reimbursements  is 
maintained  in  the  records  of  the 
member  and,  therefore,  capable  of 
examination  and  regulatory  overaight  by 
NASD  Regulation. 

The  second  condition  is  that 
associated  persons  must  obtain  the 
member's  prior  approval  to  attend  the 
meeting.  It  is  anticipated  that  membera 
will  establish  a  procedure  so  that  their 
records  reflect  that  appropriate  approval 
has  been  provided  to  associated  persons 
in  connection  with  such  meetings.  This 
provisions  assists  membera  in 


maintaining  supervisory  control  over 
their  associated  peraons.  Moreover,  the 
second  condition  also  requires  that 
attendance  by  the  member's  associated 
persons  may  not  be  based  by  the 
employer-member  on  the  achievement 
of  a  sales  target  or  any  other  incentives 
that  would  otherwise  be  permitted 
imder  subparagraphs  (l)(5)p)  or 
(h)(4)(D)  of  the  proposed  rule.  That 
provision  would  permit  non-cash 
compensation  arrangements  between  a 
member  and  its  associated  persons  or 
between  a  non-member  company  and  its 
sales  peraonnel  who  are  associated 
persons  of  an  affiliated  member,  as  more 
fully  discussed  below.  This  condition  is 
intended  to  ensure  that  the  member 
does  not  treat  a  training  or  education 
meeting  as  a  non-cash  incentive  item. 
The  provision  is  not,  however,  intended 
to  prevent  a  member  from  designating 
persons  to  attend  a  meeting  held  by  the 
member  or  by  an  offeror  to  recognize 
past  performance  or  encourage  future 
performance,  so  long  as  attendance  at 
the  meeting  is  not  earned  through  a 
member's  in-house  sales  incentive 
program,  through  the  sales  incentive 
program  of  a  member's  non-member 
affiliate,  or  through  the  achievement  of 
a  sales  target 

The  third  condition  is  that  the 
location  of  the  meeting  must  be 
appropriate  to  its  purpose.  A  showing  of 
appropriate  purpose  is  demonstrated 
where  the  location  is  the  office  of  the 
offeror  or  the  member,  or  a  facility 
located  in  the  vicinity  of  such  office.  In 
order  to  address  meetings  where  the 
attendees  are  from  a  ntunber  of  offices 
in  a  region  of  the  country,  the  meeting 
location  mav  be  in  a  regional  location. 

The  fourtn  condition  is  that  the 
payment  or  reimbursement  by  an  offeror 
must  fxot  be  applied  to  the  expenses  of 
guests  of  the  associated  person. 

The  fifth  and  final  condition  is  that 
the  payment  or  reimbursement  by  the 
offeror  must  not  be  conditioned  by  the 
offeror  on  the  achievement  of  a  sales 
target  or  any  other  non-cash 
arrangement  permitted  by 
subparagraphs  (1)(5)(D)  or  (1)(4)P)  of  the 
proposed  rule.  This  requirement  is 
intended  to  ensure  that  the  offeror 
making  the  payment  or  reimbursement 
does  not  participate  in  any  manner  in  a 
member's  decision  as  to  which 
associated  peraons  will  attend  a 
member's  or  offeror's  meeting. 

The  fifth  condition  and  the  second 
provision,  which  prohibits  a  member 
from  basing  the  associated  peraon's 
attendance  at  a  training  or  education 
meeting  on  achievement  of  a  previously 
specified  sales  target  or  a  permissible  in* 
house  non-cash  incentive  arrangement, 
collectively  are  intended  to  clarify  that 
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attendance  at  a  training  or  education 
meeting  by  an  associated  person  is 
peimittod  to  be  approved  by  a  member 
as  a  recognitioD  for  past  sales,  but  shall 
not  be  part  of  a  member's  or  oRieror's 
incentive  program  or  plan  that  requires 
that  the  recipient  or  the  member  reach 
a  sales  goal  as  a  prior  condition  to 
attending  the  training  or  education 
meeting. 

Subparagraphs  (1H5)  (D)  and  (E)  and 
(hK4)  ID)  and  (E):  The  NASD  is 
proposing  to  adopt  exceptions  from  the 
prohibition  on  non-cash  compensation 
that  will  permit:  (1)  Non-cash 
compensation  arrangements  between  a 
member  and  its  associated  persons;  (2) 
non-cash  compensation  arrangements 
between  a  non-member  company  and  its 
sales  personnel  who  are  associated 
pwsons  of  an  affiliated  member;  and  (3) 
contributions  by  a  non-member 
company  or  other  member  to  a  non-cash 
compensation  arrangement  between  a 
member  and  its  associated  persons. 

The  three  permissible  arrangements 
are  subject  to  four  conditions:  (1)  The 
membor'i  or  non-member's  non-cash 
compensation  arrangement,  if  it 
includes  investment  company  or 
variable  product  securities,  must  be 
based  on  the  total  production  of 
associated  persons  with  respect  to  all 
investment  company  or  variable  product 
securities  distributed  by  that  member, 
(2)  the  credit  received  for  each 
investment  company  or  variable 
contract  security  must  be  equally 
weighted;  (3)  no  unaffiliated  non- 
member  company  or  other  unaffiliated 
member  may  directly  or  indirectly 
participate  in  the  member's  or  non- 
member's  organization  of  a  permissible 
non-cash  compensation  arrangement; 
and  (4)  the  recordkeeping  requirements 
must  be  satisfied.  However,  the 
applicability  of  the  total  production  and 
equal  weighting  requirements  to 
variable  contract  securities  does  not 
require  that  variable  annuity  and 
variable  life  products  be  combined  in 
the  same  incentive  arrangement. 
Because  of  the  substantially  different 
commission  structures  that  presently 
apply  in  the  case  of  each  product,  the 
NASD  intends  that  the  equal  weighting 
requirement  would  apply  separately  to 
variable  annuity  and  variable  life 
products. 

The  proposed  rule  change  is  intended, 
in  part,  to  address  non-cash 
compensation  that  acts  as  a  significant 
incentive  at  the  point-of-sale  to  the 
investor.  Such  non-cash  incentive 
programs,  in  addition  to  creating  the 
potential  to  undermine  the  supervisory 
control  of  the  member  over  its 
associated  person  sales  practices  when 
offered  by  third  parties,  also  may 


motivate  salespersons  at  the  point-of- 
sale  to  recommend  a  specific  product  on 
the  basis  of  the  incentive  rather  than  a 
desire  to  meet  the  investment  needs  of 
the  customer. 

The  NASD's  proposed  rule  change, 
therefore,  attempts  to  limit  non-cash 
sales  incentives  regarding  the  sale  of 
one  investment  company  security  over 
another  or  one  variable  contract  security 
over  another  to  situations  where  such 
non-cash  incentives  do  not  contain  the 
potential  to  impact  the  point-of-sale 
recommendation  by  an  associated 
person  to  a  customer  or  to  undermine 
the  8up)ervisory  control  of  the  member 
firm  with  respect  to  its  associated 
person'  sales  of  these  products. 

The  proposed  rule  (mange  is  designed 
to  eliminate  the  point-of-sale  impact  of 
non-cash  sales  incentives  on  the  sales 
practices  of  an  associated  person  with 
respect  to  the  sale  of  investment 
company  and  variable  contract 
securities  by  prohibiting  third-party 
non-cash  sales  incentive  programs  and 
by  requiring  that  all  securities  of  the 
same  product  type  be  included  in  the 
member's  (or  its  affiliate's)  in-house 
incentive  program  and  be  equally 
weighted.  The  proposed  rule  change, 
therefore,  would  prohibit  a  third-party 
ofiieror  from  conducting  a  non-cash  sales 
incentive  program  for  associated 
persons  of  member  firms,  in  that  such 
programs  provide  incentives  at  the 
point-of-sale  to  influence  a  salesperson 
to  sell  the  proprietary  products  of  the 
offeror  to  the  exclusion  of  other 
products  and  have  the  potential  to 
undermine  the  supervisory  control  of 
members  with  respect  to  their 
associated  persons.  The  proposed  rule 
change  would,  however,  continue  to 
permit  non-cash  incentive  programs  by 
a  member  for  its  associated  persons  or 
by  an  insurance  or  investment  company 
for  the  associated  persons  of  an 
affiliated  member,  under  the  four 
conditions  discussed  more  fully  below. 
This  provision  is  based  on  a 
determination  that  non-cash 
compensation  arrangements  that  are 
internal  to  the  employer-employee 
relationship  do  not  raise  the  same 
supervisory  concerns  that  are  present  in 
the  compensation  arrangements 
between  a  non- member  and  the 
associated  persons  of  unaffiliated 
broker-dealers  selling  its  product. 

As  noted  above,  another  exception 
permits  a  non-member  affiliate  to  grant 
non-cash  incentives  to  the  associated 
persons  of  its  affiliated  broker-dealer, 
subject  to  the  same  conditions  described 
above.  Particularly  in  the  life  insurance 
industry,  non-member  insurance 
companies  may  hold  non-cash  sales 
incentive  programs  for  their  sales 


persoimel  who  are  also  associated 
persons  of  the  non-member's  affiliated 
broker-dealer  and  are  licensed  to  sell 
both  non-securities  insurance  products 
and  variable  contract  securities.  It  is      "* 
common  practice,  for  example,  for  a 
member's  parent  life  insurance 
company  to  award  "points"  for  the  sale 
of  all  insurance  products — ^including 
securities — toward  attendance  at  the 
insurance  company's  annual 
"leadership  conference."  *"  Moreover, 
the  exception  recognizes  that,  as  a 
practical  matter,  an  insurance  company 
or  investment  company  affiliated  with  a 
broker-dealer  is  in  a  position  through 
intra-corporate  transfers  to  contribute  to 
and  through  its  relationship  to  afiiact  the 
structure  of  its  affiliated  broker-dealer's 
in-house  incentive  compensation 
program. 

Tne  permissible  in-house  non-cash 
arrangements  by  a  member  or  its 
affiliate  are  subject,  moreover,  to  the 
first  two  conditions  described  above 
(that  the  program  is  based  on  total 
production  and  credit  for  different 
products  is  equally  weighted).  These 
conditions  help  to  ensure  that  a  non- 
cash sales  incentive  earned  by  a 
member's  associated  person  is  received 
on  a  delayed  basis  and  does  not 
influence  the  associated  person's  point- 
of-sale  relationship  with  the  investor. 
Thus,  the  proposed  provisions  would 
allow  for  sales  incentive  programs  based 
on  such  measures  as  overall  gross 
production,  new  accounts  opened  or     ^ 
assets  under  management.  Such 
measures  are  not  precluded  by  the 
proposed  rule  language  and  are  based 
on  Uie  same  intent  to  align  the  interests 
of  associated  persons,  broker-dealers 
and  investors.^" 

In  proposing  the  second  condition, 
requiring  equal  weighting,  the  NASD 
recognizes  that  diffierential  payouts  at 
all  levels  is  conunon  indus^  practice 
and  that  current  methods  for 
determining  compensation  credits  vary, 
including  measurements  based  on  gross  ' 
production  to  the  firm  or  net 
commissions  to  the  associated  person. 
Either  practice,  as  well  as  other 
arrangements,  would  be  acceptable 
under  the  proposed  rule  so  long  as  the 
concept  of  "equal  weighting"  is  met  and 
not  skewed  by  disparate  commission, 
payout  or  re-allowance  structures  for 
individual  products.  It  is  believed  that 
these  requirements  will  ensure  that 


'*  A*  set  (bith  above,  arrangemenU  by  insurance 
companies  for  compensating  salespersons  for 
variable  product  sales  are  generally  part  of  a  total 
compensation  package  baaed  oo  the  sale  of  non- 
securities  insurance  products  as  well  as  variable 
contract  securities. 

'o  See  Report  of  the  Committee  on  Compensation 
Practices  (April  10, 199S)  ("Tully  Report"),  p.  13. 
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members  and  their  affiliates  selling 
proprietary  investment  company  and 
variable  contracts  products  do  not 
structure  in-house  non-cash 
arrangements  that  are  biased  in  fevor  of 
any  one  specific  product  or  proprietary 
products  as  a  group. 

A  member's  or  its  affiliate's  non-cash 
compensation  arrangement  is  also 
subject  to  the  restriction  that  no 
unaffiliated  non-member  entity  (usually 
an  offeror)  or  another  member  can 
participate  directly  or  indirecrtly  in  the 
member's  or  its  affiliate's  oi^ganization 
of  a  permissible  non-cash  sales 
incentive  program.  This  provision  is 
intended  to  ensure  that  third-party 
offerors  are  not  involved  in  and  do  not 
influence  the  organization  of  a 
permissible  non-cash  sales  incentive 
program  by  a  member  or  a  member's 
affiliate.  The  restriction  on  participation 
is  not,  however,  intended  to  prevent  a 
non-member  company  from  making  a 
presentation  on  its  products  at  a 
member's  or  its  affiliate's  in-house  sales 
incentive  meeting  at  the  member's  or 
affiliate's  request. 

Finally,  the  non-cash  incentive 
program  of  a  member  or  its  affiliate  for 
a  member's  associated  persons  is  also 
subject  to  the  recordkeeping 
requirements  of  the  proposed  rule. 
Thus,  where  the  member  or  its 
associated  persons  is  in  receipt  of 
payments  or  non-cash  sales  incentives 
bom  its  affiliated  entity,  such  payments 
or  non-cash  sales  incentives  must  be 
recorded  on  the  books  and  records  of 
the  member  firm. 

The  NASD  is  also  proposing  in 
subparagraph  (1)(5)(E)  of  the  Investment 
Company  Rule  and  subparagraph 
(h)(4)(E)  of  the  Variable  Contracts  Rule 
that  any  non-member  entity  (usually  an 
offeror)  or  another  member  continue  to 
be  permitted  to  contribute  to  any 
member's  in-house  non-cash  sales 
incentive  program,  subject  to  the  same 
four  conditions  identified  above.  This 
provision  is  intended  to  permit  third- 
party  offerors,  and  their  affiliates,  to 
confribute  to  the  non-cash  incentive 
program  of  a  member  in  order  to  benefit 
the  associated  persons  of  the  member 
that  sell  the  o^ror's  securities.^i  The 
proposed  rule  change  does  not, 
similarly,  permit  third-party  entities  to 
make  contributions  to  the  non-cash 
incentive  program  of  an  affiliate  of  a 
member  because  such  non-member 
affiliates  are  not  subject  to  the 
recordkeeping  requirements  of  the 
proposed  rule  change.  Thus, 
contributions  by  third-parties  for  a  non- 


"  The  provision  would  also  permit  a  member's 
•fliliate  to  contribute  to  the  m«Hnber's  in-hou<«  non- 
cash incentive  program. 


cash  incentive  program  for  associated 
persons  of  a  member  firm  may  only  be 
made  directly  to  the  member. 

Relationship  of  the  proposed  rule 
change  to  the  Tully  Report.  The  Tully 
Report  reviewed  industry  compensation 
practices  in  connection  with  the  sale  of 
all  forms  of  securities  for  associated 
persons  of  members,  identffied  confficts 
of  interests  inherent  in  such  practices 
and  identified  the  "best  practices"  used 
in  the  industry  to  eliminate,  reduce  or 
mitigate  such  conflicts  of  interest.  ^^  The 
rule  change  proposed  herein  is  limited 
to  addressing  certain  compensation 
issues  only  in  coimection  with  the  sale 
of  investment  company  securities  and 
variable  contracts.  The  NASD  believes 
that  the  proposed  rule  change  is 
consistent  with  the  characteristics  of 
"best  practices"  identified  in  the  Tully 
Report  in  that  the  requirements  in  the 
proposed  rule  forthe  receipt  of  non- 
cash incentives  address  the  point-of-sale 
impact  of  such  incentives  on  the  sales 
practices  of  an  associated  person, 
thereby  helping  to  better  align  the 
interests  of  associated  persons,  broker- 
dealers  and  investors  with  respect  to  the 
sale  of  investment  company  securities 
and  variable  contracts. 

The  NASD  recognizes,  however,  that 
this  proposal  does  not  address  many 
significant  issues  raised  by  that  report 
and,  as  noted,  will  seek  public  comment 
on  the  appropriate  regulatory  treatment 
of  other  types  of  compensation 
arrangements.  Nonetheless,  the  NASD 
believes  that  this  proposal  should  not  be 
delayed  by  consideration  of  these  other 
compensation  issues  in  that  this 
proposal  addresses  non-cash 
arrangements  that  have  been  generally 
identified  and  regarded  as  potenticdly 
abusive  practices. 

Proposed  implementation  of  new 
rules.  The  NASD  is  proposing  that  the 
amendments  to  the  Investment 
Company  and  Variable  Contracts  Rules 
be  implemented  in  the  following 
manner.  The  proposed  rule  change  will 
be  effective  on  the  date  stated  in  a 
Notice  to  Members  announcing 
Commission  approval,  which  date  will 
be  no  later  than  60  days  after 
Commission  approval.  As  of  that  date, 
members  will  be  required  to  comply 
with  the  proposed  rule  change.  With 
respect  to  the  non-cash  and  cash  sales 
incentive  provisions,  no  new  sales 
incentive  programs  may  be  commenced 
after  the  announced  e^ctive  date.  Sales 
incentive  programs  that  are  on-going  on 
the  date  of  effectiveness  would  be 
permitted  to  continue  for  a  period  not 
to  exceed  six  months  following  the 
announced  effective  date.  Thus,  during 


**  See  supra  note  20. 


the  six-month  implementation  period, 
no  new  incentive  programs  could 
commence,  although  sales  could  be 
applied  to  existing  incentive  programs. 
Non-cash  and  cash  sales  incentives 
earned  by  associated  persons  would  be 
permitted  to  be  received  for  a  period  not 
to  exceed  twelve  months  following  the 
expiration  of  the  six-month 
implementation  period. 

Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,  which  require  that  Association 
adopt  and  amend  its  rules  to  promote 
just  and  equitable  principles  of  &ir 
trade,  and  generally  provide  for  the 
protection  of  investors  and  the  public 
interest  in  that  the  proposed  rule  change 
is  designed:  (1)  to  adopt  new  regulations 
with  respect  to  the  sales  of  variable 
contract  securities  in  Rule  2820  of  the 
NASD  Conduct  Rules  to  regulate  the 
direct  payment  of  compensation  to 
associated  persons  by  persons  other 
than  the  member  with  which  a  person 
is  associated  with,  to  establish 
recordkeeping  requirements;  and  to 
regulate  the  receipt  of  non-cash 
compensation  by  members  and  their 
associated  persons;  and  (2)  to  amend 
cunent  regulations  with  respect  to  the 
sale  of  investment  company  securities 
in  Rule  2830  of  the  NASD  Conduct 
Rules  to  clarify  the  circumstances  imder 
which  associated  persons  may  receive 
direct  payments  of  compensation  &x>m 
{>erson^  other  than  the  member  with 
which  a  person  is  associated  with,  to 
establish  recordkeeping  requirements,  to 
retain  current  disclosure  requirements 
and  a  prohibition  on  the  receipt  of 
securities  as  compensation,  and  to 
regulate  the  receipt  of  non-cash 
compensation  by  members  and  their 
associated  persons.  Moreover,  the 
proposed  rule  change  is  designed  to 
minimize  the  point-of-sale  impact  of 
non-cash  sales  incentives  on  the 
recommendations  of  associated  persons 
to  their  customers  with  respect  to  the 
sale  of  investment  company  and 
variable  contract  securities  and 
eliminate  any  potential  that  third-part 
non-cash  incentives  may  imdermine  the 
supervisory  control  of  the  member  vrith 
respect  to  their  associated  persons, 
which  would  increase  the  possibility  for 
the  perception  of  impropriety  that  may 
result  in  a  loss  of  investor  confidence. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  has  not 
been  published  for  member  comment. 
However.  SR-NASD-95-61  was 
published  by  the  Commission  for 
comment  on  July  8.  1996."  SR-NASD- 
95-61  requested  public  comment  on 
amendments  to  Rules  2820  and  2830  of 
the  NASD's  Conduct  Rules  that,  among 
other  things,  would  have  prohibited  the 
acceptance,  directly  or  indirectly,  of 
non-cash  compensation,  with  certain 
exceptions,  and  would  have  also 
prohibited  the  acceptance,  directly  or 
indirectly,  of  cash  compensation 
preconditioned  on  achieving  a  sales 
target  (incentive-based  cash 
compensation  provision),  with  certain 
exceptions.  The  exceptions  to  the 
incentive-based  cash  compensation 
provision  would  have  permitted 
members  to  accept  cash  compensation 
preconditioned  on  achieving  a  sales 
target  so  long  as  the  compensation, 
among  other  things:  (1)  was  based  on 
total  sales  of  all  investment  company  or 
variable  contract  securities  offered;  and 
(2)  required  that  the  credit  received  for 
each  investment  company  or  variable 
contract  security  sold  carries  equal 
weight  in  structuring  the  compensation 
arrangement. 

The  Commission  received  comment 
letters  from  30  commenters.  7  of  whom 
were  supportive.  18  of  whom  were 
opposed,  and  5  of  whom  were  neither 
for  nor  against  the  proposal.  A  summary 
of  the  comments  is  attached  as  Exhibit 
A.  Most  of  the  commenters  were 
insurance-affiliated  members  that 
distributed  proprietary  variable 
insurance  products  of  their  parent 
insurance  companies  and  also  offered 
some  non-proprietary  variable  insurance 
products  to  accommodate  their 
customers.  In  addition  to  ordinary  sales 
commissions,  sales  of  proprietary 
products  often  generate  other  incentive- 
based  cash  compensation  such  as 
contributions  from  the  parent  insurance 
company  to  its  sales  agents'  p>ension 
plan,  health  insurance  plan,  401(k)  plan, 
and  similar  fringe  benefits.  Most 
commenters  regarded  the  total  sales  and 
equal  credit  requirements  of  the 
incentive-based  cash  compensation 


"SR-NASD-95-61  contained  a  summary  of 
commentj  in  respooae  to  the  publication  by  tbe 
NASD  of  Notice  to  Mibwi  94-67  (August  22. 
1994).  TboM  comnttoU.  aad  the  NASD't  reepoiMa 
thereto,  aie  not  reproduced  in  this  rule  filing,  but 
are  contained  io  the  Commission's  publication  d 
SR-NASD-9S-61.  See  nipra  oota  6. 


provision  as  very  problematic,  and 
stated  that  the  requirements  appear  to 
mandate  equal  treatment  of  incentive 
compensation  paid  for  both  proprietary 
and  non-proprietary  products. 
Commenters  stated  that  there  is  not 
enough  profit  margin  built  in  to  non- 
proprietary products  to  fund  equal 
compensation.  The  commenters  also 
stated  that  it  would  be  too  difficult 
operationally  and  practically  to 
implement  such  an  equal  treatment 
system.  The  commenters  also  stated  that 
the  internal  differential  compensation 
practices  of  member  firms  ought  not  to 
be  regulated  by  the  NASD. 

The  Investment  Companies 
Committee  ("ICC"),  at  its  meeting  on 
October  2, 1996,  and  the  Insurance 
Affiliated  Committee  ("LAC"),  at  its 
meeting  on  October  8,  1996.  reviewed 
and  discussed  the  comihent  letters.  Both 
Committees  concluded  that  the 
incentive-based  cash  compensation 
provisions  in  SR-NASD-95-61  were 
generally  intended  by  the  NASD  to 
prohibit  the  circumvention  of  the  non- 
cash prohibition  by  monetizing  the  non- 
cash payment,  and  were  not  intended  to 
regulate  broader  compensation  and 
recognition  programs  of  insurance 
companies.  However,  both  Committees 
also  agreed  with  the  commenters  that 
the  language  of  the  incentive-based  cash 
compensation  provision  was  capable  of 
being  interpreted  broadly  and  voted 
unanimously  to  either  amend  the 
incentive-based  cash  compensation 
provision  to  clarify  its  intended  scope  or 
delete  the  provision  in  its  entirety. 

In  subsequent  discussions,  NASD  staff 
determined  to  delete  the  incentive- 
based  cash  compensation  provision  in 
its  entirety.  In  addition,  because  of  the 
complexity  of  issues  regarding  the 
variety  of  cash  compensation 
arrangements  in  the  mutual  fund  and 
variable  products  industry,  and  the  need 
to  explore  the  nature  of  these 
arrangements  more  thoroughly,  NASD 
staff  also  determined  to  solicit  the 
Committees'  views  on  the  publication  of 
a  Request  for  Comment  requesting 
general  comments  on  cash 
compensation  issues.  ^^ 

The  ICC,  at  its  meeting  on  February 
11,  1997,  and  the  Variable  Insurance 
Products  Committee  ( "VIPC"),  a 
successor  to  the  lAC,  at  its  meeting  on 
February  24, 1997,  both  agreed  with  the 
views  of  NASD  staff  and  voted 
unanimously  to  amend  the  proposal  by 
deleting  the  cash  compensation 
provision  and  to  issue  the  Request  for 
Comment  on  cash  compensation  issues. 


m.  Date  of  EfliBctiveiieM  of  the 
Propoaed  Rule  Change  and  TimiBg  Ear 
Commiwion  ActioB 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  priiu:ipal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-35  and  should  be 
submitted  by  September  26,  1997. 

For  the  Commission,  by  the  Division  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Kals, 

Secretary. 

Exhibit  A— NASD's  Summary  of 
Comments  Received  in  Response  to  the 
Publication  of  SR-NASD-45-61 

Background 

SR-NASD-96-51  requested  public 
comment  on  amendments  to  Rules  2830 
and  2820  of  the  NASD's  Conduct  Rules 
(formerly,  Article  m.  Sections  26  and 
29.  respectively,  of  the  NASD  Rules  of 
Fair  Practice)  tJiat  would  revise  existing 
rules  applicable  to  the  sale  of 
investment  company  securities 
("Investment  Company  Rule")  and 


**  See  $upra  acta  7. 


» 17  CFR  2O0.3O-3(aXl2). 
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establish  new  rules  applicable  to  the 
sale  of  variable  contract  securities 
("Variable  Contracts  Rule").  Generally, 
the  proposed  rule  change  would,  in 
connection  with  the  sale  and 
distribution  of  investment  company 
securities  and  variable  contracts:  (1) 
adopt  definitions  of  the  terms  "affiliated 
member",  "cash  compensation",  "non- 
cash compensation"  and  "offeror";  (2) 
prohibit,  except  under  certain 
circumstances,  associated  persons  ftom 
receiving  any  compensation,  cash  or 
non-cash,  frt>m  anyone  other  than  the 
member  with  which  the  person  is 
associated;  (3)  required  that  members 
maintain  records  of  compensation 
received  by  the  member  or  its  associated 
persons  bom  offerors;  (4)  with  respect  to 
the  Investment  Company  Rule,  prohibit 
receipt  by  a  member  of  cash 
compensation  frt)m  the  offeror  unless 
such  arrangement  in  described  in  the 
current  prospectus;  (5)  retain  the 
prohibition,  only  with  respect  to  the 
Investment  Company  Rule,  against  a 
member  receiving  compensation  in  the 
form  of  securities;  (6)  prohibit,  with 
certain  exceptions,  members  and 
persons  associated  with  members  from 
accepting,  directly  or  indirectly,  any 
non-cash  compensation  in  connection 
with  the  sale  of  investment  company 
and  variable  contract  securities;  and  (7) 
prohibit,  with  certain  exceptions,  a 
person  associated  with  a  member  from 
accepting,  directly  or  indirectly,  any 
cash  comi>ensation  in  connection  with 
the  sale  of  investment  company  and 
variable  contract  securities. 

The  exceptions  from  the  non-cash 
compensation  prohibition  would 
permit:  (1)  gifts  of  up  to  $100  per 
associated  person  annually;  (2)  an 
occasional  meal,  ticket  to  a  sporting 
event  or  theater,  or  entertainment  for 
associated  persons  and  their  guests;  (3) 
payment  or  reimbursement  for  training 
and  education  meetings  held  by  a 
broker-dealer  or  a  mutual  fund  or 
insurance  company  for  associated 
persons  of  broker-dealers,  as  long  as 
certain  conditions  are  met;  (4)  in-house 
sales  inceiMive  programs  of  broker- 
dealers  for  their  own  associated  persons; 
(5)  sales  incentive  programs  of  mutual 
funds  and  insurance  companies  for  the 
associated  persons  of  an  affiliated 
broker-dealer;  and  (6)  contributions  by 
any  non-member  company  or  other 
member  to  a  broker-dealer's  permissible 
in-house  sales  incentive  program. 

The  exceptions  from  the  cash 
compensation  prohibition  would 
permit:  (1)  in-house  sales  incentive 
programs  of  broker-dealers  for  their  own 
associated  persons;  (2)  sales  incentive 
programs  of  mutual  funds  and  insurance 
companies  for  the  associated  persons  of 


an  affiliated  broker-dealer;  and  (3) 
contributions  by  any  non-member 
company  or  other  member  to  a  broker- 
dealer's  permissible  in-house  sales 
incentive  program. 

The  Commission  received  comment 
letters  from  the  following 
commentators: 

1.  American  Council  of  Life  Insurance 

2.  American  Council  of  Life  Insiuance 

3.  American  Funds  Distributors,  Inc. 

4.  American  General  Securities 

Incorporated 

5.  Banc  One  Corporation 

6.  BMA  Financial  Services,  Inc. 

7.  Carillon  Investments,  Inc. 

8.  Cigna  Financial  Advisors,  Inc. 

9.  Cova  Financial  Services  Life 

Insurance  Company 

10.  The  Equitable  Life  Assurance 

Society  of  the  United  States 

11.  First  Investors  Corporation 

12.  Investment  Company  Institute 

13.  John  Hancock  Mutual  Life  Insurance 

Company 

14.  John  Hancock  Mutual  Life  Insurance 

Company 

15.  Locust  Street  Securities,  Inc. 

16.  Merrill  Lynch,  Pierce,  Fenner  & 

Smith  Incorporated 

17.  M  Financial  Group 

18.  The  Minnesota  Mutual  Life 

Insurance  Company 

19.  The  Minnesota  Mutual  Life 

Insurance  Company 

20.  MML  Investors  Services,  Inc. 

21.  National  Life  of  Vermont 

22.  The  New  England 

23.  The  Princor  Financial  Services 

Corporation 

24.  Security  Benefit  Life  Insurance 

Company 

25.  Sunset  Financial  Services,  Inc. 

26.  The  Union  Central  Life  Insurance 

Company 

27.  Walnut  Street  Securities 

28.  WS  Griffith  and  Co.,  Inc. 

29.  Investment  Company  Institute 

30.  SAFECO  Life  Insurance  Company 
Of  the  30  commenters,  7  were 

supportive  (Comments  2,  3,  5, 10, 12, 
16,  29),  18  were  opposed  (Conunents  4, 
6,  7.  8, 11, 13, 14, 18, 19,  20,  21,  23,  24. 
25,  26,  27,  28,  30),  and  5  were  neither 
for  nor  against  the  proposal  (Conunents 
1,9.15.17.22). 

General  Comments 

Those  commenters  supporting  the 
proposed  rule  generally  applauded  the 
efforts  of  the  NASD  and  the  Commission 
to  provide  consistent  rules  for  the  sale 
of  investment  company  seciuities  and 
variable  annuity  contracts,  supported 
sensible  regulatory  enhancements  that 
fecilitate  the  ability  of  members  to 
execute  compliance  and  supervisory 
responsibilities,  recognized  that  certain 


non-cash  practices  may  raise  the 
perception  of  impropriety  and 
potentially  tmdermine  the  confidence  of 
investors,  such  as  contests  offering 
lavish  trips  and  expensive  prizes,  and 
supported  initiatives  reasonably 
targeted  to  reducing  or  eliminating 
potential  conflicts  of  interest  in  these 
sitiiations.  Some  of  these  commenters, 
however,  also  stated  that  additional 
work  is  necessary  to  ensure  that  the 
proposed  rules  adequately  meet  the 
needs  expressed  and  are  not  overbroad 
(Comments  2,  3,  5, 10, 12, 16). 

The  most  common  general  criticism, 
primarily  from  insurance-affiliated 
members  distributing  proprietary 
products  through  the  career  agency 
system,  was  that  the  proposed  rules 
appear  to  mandate  equal  treatment  of 
both  proprietary  and  non-proprietary 
commission  payments  and/or  cash  and 
non-cash  compensation  arrangements 
for  the  sale  of  variable  products  and 
mutual  funds.  According  to  the 
commenters,  this  would,  among  other 
things,  restrict  tbe  ability  of  member 
firms  and  their  affiliated  insurance 
companies  to  pay  higher  commissions 
for  their  proprietary  products,  give  an 
unfair  advantage  to  broker-dealers  that 
do  not  manufacture  their  own  variable 
products,  lead  to  the  sale  of  only 
proprietary  variable  products,  lead  to 
the  sale  of  only  fixed  insurance 
products,  produce  an  anti-competitive 
environment,  cause  the  demise  of  the 
traditional  insurance  career  agency 
system,  and  conflict  with  the  current 
practice  of  treating  career  agents  luider 
IRS  rules  as  "statutory  employees" 
when  selling  proprietary  products  and 
"independent  contractors"  when  selling 
non-proprietary  products,  thus  requiring 
fundamental  changes  to  the 
compensation  structure  within  pwrent 
life  insurance  companies  who  continue 
to  offer  proprietary  and  non-proprietary 
variable  insurance  contracts  (Comments 
4.  8, 10, 11, 13,  14,  17,  19,  20,  21.  22, 
23.  24,  25,  26,  27,  28). 

Specific  Comments 

Conflicts  of  Interest 
Point  of  Sale  Incentives 

Some  commenters  stated  that  the 
proposed  rule  overemphasized  point-of- 
sale  conflicts  (Comments  10, 14. 17.  27). 
One  commenter  disputed  that  non-cash 
incentives  are  currentiy  influencing  a 
salesperson's  product  recommendation 
at  the  point  of  sale  and  stated  that 
therefore  the  need  for  the  proposed 
changes  does  not  exist  (Comment  27). 
Anot]^er  commenter  stated  that  there  is 
little  in  a  proprietary  sales  force 
distribution  model  that  distributes  an 
overwhelmingly  proprietary  product 
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line,  particularly  variable  insurance 
products,  that  seems  to  raise  the 
prospect  of  meaningful  point-of-sale 
conflicts,  and  that  if  the  proposed  rules 
regulate  the  manner  in  which  non-cash 
incentives  are  awarded  in  situations 
which  don't  present  a  significant 
conflict  of  interest,  they  represent  in 
inappropriate  and  unwarranted 
reguutory  intrusion  into  the  internal 
compensation  arrangements  between  a 
member  and  its  associated  persons 
(Comment  10).  Two  commentators 
stated  that  point-of-sale  incentives  for 
variable  products  are  mitigated  by  the 
fiact  that  agents  selling  variable 
insurance  products,  as  compared  to 
mutual  funds,  tend  to  receive  a  higher 
percentage  commission  on  premium 
payments  in  the  early  years  and  to  have 
a  greater  expectation  of  future  premium 
payments  that  will  result  in  additional 
compensation  in  subsequent  years 
(Comment  14),  and  that  since  a  portion 
of  the  registered  representative's 
compensation  remains  dependent  upon 
the  continuance  of  the  policy  in  force, 
the  agent  has  an  intrinsic  motivation  to 
place  an  appropriate  and  suitable 
product  at  inception  (Comment  17). 

Disclosure 

Other  commenters  argued  that  the 
dangers  of  conflicts  of  interest  at  point- 
of-sale  can  be  addressed  through 
disclosure  (Comments  11, 17).  One 
commenter  noted  that  the  Commission 
Release  did  not  suggest  that  any  actual 
abuses  have  occurred  that  justify  such 
substantive  regulation  of  in-house 
incentive  programs,  and  stated  that  even 
assuming  that  in-house  incentive 
programs  favoring  proprietary  products 
created  the  "possibility"  of  a  conflict  of 
interest,  there  is  no  explanation  in  the 
Commission  Release  why  disclosure  of 
possible  conflicts  would  not  be 
sufficient  to  cure  the  problem  (Comment 
11).  Another  conunenter  stated  that 
complete  prospectus  disclosure  of  the 
terms  of  any  kind  of  incentive 
compensation  would  provide  the 
customer  with  complete  notice  of  the 
incentives,  is  a  far  better  solution  to 
NASD  concerns  regarding  consimier 
protection,  and  would  accomplish  the 
NASD's  goals  without  the  unintended 
market  impact  the  proposed  rules  will 
have  (Comment  17). 

Supervision 

Other  commenters  thought  conflicts 
of  interest  could  be  properly  addressed 
through  supervision  (Comments  6,  8). 
One  commenter  stated  that  the  proposed 
rules  are  too  restrictive  and  specific,  and 
do  not  adequately  recognize  the  success 
of  members  in  existing  control  over 
their  associates  and  managing  their 


control  environments  in  a  manner  that 
sensibly  balances  legitimate  business 
objectives  and  potential  conflicts  of 
interest  (Comment  8).  The  same 
commenter  further  stated  that,  unlike 
direct  participation  program  markets  in 
the  1980s,  members  are  effectively 
managing  the  supervisory  issues 
associated  with  the  sale  of  investment 
company  seciirities  and  variable 
contracts,  and  therefore  the  proposed 
rules  will  have  a  negative  impact  on 
these  industries  without  concomitant 
benefit.  The  commenter  stated  that  the 
Commission  should  return  the  proposed 
rule  to  the  NASD  with  the  suggestion 
that  it  be  revised  to  eliminate  most  of 
the  specific  limitations  on  conduct,  and 
instead  emphasize  (a)  reliance  on 
members  to  properly  control  perceived 
conflicts  of  interest,  and  (b)  changes  (if 
any)  necessary  to  enable  the  NASD  to 
supervise  the  performance  of  members 
in  exercising  such  control  (Comment  8). 

Unlevel  Playing  Field/Discriminatory 
Impact 

Variable  Versus  Fixed  Insurance 
Products 

Some  commenters  stated  that  the 
proposed  rules  create  an  unlevel  plajring 
field  between  sellers  of  variable 
contracts  and  sellers  of  traditional  fixed 
life  insurance  products.  (Comments  4, 
14, 17).  One  commenter  stated  that 
since  companies  which  only  sell 
traditional  fixed  insurance  products  are 
free  to  provide  whatever  non-cash 
compensation  they  wish,  the 
unintended  result  of  the  proposed  rules 
may  be  that  insurance  companies  with 
affiliated  broker-dealers  will  request 
that  variable  contracts  offered  by  non- 
affiliated companies  be  removed  from 
broker-dealers'  list  of  approved  products 
(Comment  4).  Another  conunenter 
stated  that  if  the  proposed  rules  are 
adopted,  many  insurance  companies 
will  limit  their  cash  and  non-cash . 
incentive  compensation  programs  to 
sales  of  non-variable  insurance  products 
and  registered  reps  interested  in  the 
incentives  offered  by  a  particular 
compensation  program  may  encourage 
the  investor  to  purchase  the  non- 
variable  product  irrespective  of  whether 
that  product  is  the  most  suitable 
(Comment  14).  Another  commenter 
stated  that  this  unintended  skewing 
does  not  occur  in  investment  company 
securities  since  investment  companies 
do  not  have  any  imregistered  funds 
(Comment  17). 

Discrimination  Against  Smaller  Issuers 
and  Independent  Insurance  Agencies 

One  commenter  stated  that  the 
proposed  rules  will  place  small  fund 


groups  which  distribute  through  their 
own  in-house  sales  forces  at  a  serious 
economic  disadvantage  since  they  will 
be  required  to  give  unaffiliated  groups 
equal  access  to  their  distribution 
systems  without  having  to  share  the 
high  costs  or  maintaining  such  systems 
(Comment  11).  Small  fund  groups  with 
captive  sales  forces  will  clearly  suffer 
because  they  will  probably  not  have  the 
clout  to  demand  fees  for  shelf  space, 
and  their  only  alternative  may  be  to  take 
unaffiliated  Kmds  off  their  shelves 
altogether  (Comment  11).  If  such  fund 
groups  could  not  recover  the  costs  of 
training  in-house  sales  representatives 
by  "encouraging"  them  to  sell  house- 
brand  products,  they  would  have  little 
incentive  to  invest  in  such  training  in 
the  first  instance  (Comment  11). 

Another  commenter  stated  that  as  the 
rules  are  presently  written,  insurance 
companies  that  have  affiliated  broker- 
dealer  may  implement  and  use  non-cash 
compensation  incentives  to  reward  their 
captive  brokerage  agents  while  non-cash 
compensation  for  independent  agents  is 
proUbited,  which  unfairly 
discriminates  against  the  independent 
agent,  the  independent  broker-dealer, 
and  issuers  who  distribute  their 
products  through  independent  broker- 
dealers  (Comment  17).  Thus,  captive 
agents  have  opportimities  with  regard  to 
compensation  that  independent  agents 
do  not,  which  skews  the  marketplace 
toward  a  limited  line  of  products  from 
a  single  issuer,  which  may  not  be  in  the 
client's  best  interest  (Comment  17). 

Proprietary  Versus  Non-Proprietaiy 
Products 

Many  commenters  stated  that  the 
proposed  rules,  by  requiring  insurance- 
affiliated  firms  to  "equally  credit"  sales 
of  all  third  party  products,  will  force 
insurance-affiliated  firms  selling 
primarily  proprietary  products  to  either 
deny  its  registered  reps  access  to  third- 
party  products,  sell  such  products  at  a 
loss,  or  pay  lower  commissions  for 
proprietary  products  (Comments  10, 13. 
19,  20,  21,  22.  23,  24,  25,  26,  27,  28). 
Following  are  selected  excerpts  from 
commenters. 

(a)  "Preconditioned  on  achieving  a 
sales  target"  and  "equal  credit." 

One  commenter  stated  that  virtually 
all  broker-dealer  commission  schedules 
provide  for  banded  commissions,  i.e., 
for  all  sales  between  $0  and  SX,  the 
commission  is  40%;  for  all  sales 
between  $X  and  SY  the  commission  is 
45%.  Thus,  all  commissions  are 
"preconditioned  on  a  person  achieving 
a  sales  target"  (Comment  20).  The 
commenter  argues  that  therefore, 
proposed  subparagraph  (h)(4)  to  Rule 
2820,  which  provides  that  "no  person 
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associated  with  a  member  shall  accept 
any  cash  compensation  that  is 
preconditioned  on  such  person 
achieving  a  sales  target,"  literally 
prohibits  registered  representatives  from 
accepting  commissions  for  thefr  sales 
unless  the  commission  schedide  falls 
within  a  specified  exception  of  the  rule. 
The  same  conunenter  further  argued 
that  subparagraph  (h)(4)  would  mandate 
that  an  insurer  include  within  its  overall 
compensation  plan  not  only 
compensation  from  sales  of  the  variable 
contracts  which  it  issues  but  also 
compensation  from  the  sales  of  all  the 
variable  contracts  which  may  be 
distributed  by  its  registered 
representatives  in  its  affiliated  broker- 
dealer.  The  commenter  concluded  that 
firms  with  proprietary  products  will  be 
imable  to  comply  with  the  "equal 
treatment"  mandate  of  the  proposed 
rules  and  be  forced  to  limit  products  to 
only  their  proprietary  products,  which 
would  eliminate  the  incentive  that 
issuers  now  have  to  improve  their 
product  design  and/or  administration  so 
as  to  allow  them  to  pay  out  higher  total 
compensation.  Thus,  any  superior  profit 
margins  that  an  issuer  may  achieve 
would  be  used  not  to  provide  incentives 
for  further  sales  of  that  product  but  to 
supplement  compensation  on  non- 
proprietary products  or  inferior 
proprietary  products.  The  commenter 
stated  that  the  proposed  rules,  if 
adopted  without  further  clarification, 
would  be  inconsistent  with  long- 
standing insurance  regulatory  practices, 
and  give  an  unfair  competitive 
advantage  to  broker-dealers  that  do  not 
manufacture  their  own  products 
(Comment  20). 

Another  commenter  stated  that  the 
proposed  rules  require  a  member  firm 
which  offers  incentive-compensation  on 
proprietary  products  to  provide 
comparable  incentives  in  connection 
with  the  sale  of  non-proprietary 
products,  and  the  most  likely  means  to 
do  so  will  be  to  reduce  the  base 
commissions  (i.e.,  the  non-incentive 
compensation)  paid  to  registered 
representatives  for  the  sale  of  non- 
proprietary products.  These  savings  in 
base  commission  costs  (i.e.,  the 
additional  portion  of  the  dealer 
concession  retained  by  the  member 
firm)  will  then  be  used  to  provide 
incentive  compensation  on^on- 
proprietary  products  at  the  same  level  as 
on  proprietary  products.  Registered 
representatives  would  therefore  have  an 
even  greater  incentive  to  offer 
proprietary  products  given  the  even 
greater  disparity  in  base  compensation 
payable  between  proprietary  and  non- 
proprietary products.  Such  an  outcome 


is  also  inconsistent  with  the  stated 
mtention  of  the  proposal.  The  simplmt 
means  by  which  a  member  firm  may 
comply  with  the  proposed  rules  is  to 
eliminate  all  non-proprietary  products 
from  its  list  of  products  (Comment  19). 

Another  commenter  stated  that  if  a 
captive  dealer  could  no  longer  provide 
incentive  programs  to  its  own  reps 
which  focused  on  proprietary  products, 
it  would  be  faced  with  the  unfortunate 
choice  of  becoming  strictly  captive  or 
being  less  able  to  earn  a  return  on  the 
traditionally  greater  Investment  they 
have  made  in  their  reps,  as  the  benefit 
of  that  investment  onintendonally 
accrues  partly  to  outside  product 
providers  (Comment  21). 

Another  commenter  stated  that  if  the 
rules  are  adopted  sales  contests  will  be 
held  only  to  promote  those  products 
whose  issuers  have  the  resources  to 
finance  multiple  contests  or  who  sell 
through  captive  agents.  This  sitiiation 
creates  an  advantage  for  large  issuers 
with  the  ability  to  finance  the  contest  of 
multiple  broker-dealers  (Comment  24). 

Another  commenter  stated  that  the 
proposed  rules  will  have  the  opposite 
effect  than  what  is  contemplated.  The 
proposed  rules  will  require  many 
companies  to  make  wholesale  changes 
in  their  compensation  plans  and  in  the 
systems  that  support  these  plans,  which 
will  cost  millions  of  dollars.  Instead, 
many  companies  may  decide  to 
disallow  the  sale  of  "non-proprietary" 
products,  in  effect  limirifig  the 
registered  rep  to  one  fund  family  and 
one  variable  annuity  contract  (Comment 
25). 
(b)  Anti-competitive  effect. 
One  commenter  stated  that  because 
some  members  might  only  offer 
proprietary  products,  clients  of  such 
member  finns  would  have  a  limited 
number  of  products  from  which  to 
choose  unless  those  clients  were  willing 
to  shop  around  among  various  brokers, 
which  would  have  a  negative  effect  on 
competition  (Comment  13). 

Another  conunenter  stated  that 
because  the  resulting  response  by  many 
insurance  company  broker-dealers  with 
proprietary  mutual  funds,  variable 
annuities,  and  variable  Ufa  insurance 
will  be  to  reduce  or  eliminate 
availability  of  non-proprietary  products, 
investors  will  be  subject  to  fewer 
objective  investment  recommendations, 
less  portfolio  diversification,  and 
recommendations  of  other  possible  non 
suitable  products  not  affected  by  the 
proposal,  e.g..  fixed  annuities  and  and/ 
or  permanent  insurance  policies 
(Comment  23). 

Another  commenter  stated  if  the 
proposed  rules  take  effect,  a  number  of 
firms  will  out  of  necessity  be  forced  to 


only  offer  so-called  proprietary 
products.  This  would  severely  limit  the 
choice  of  products  being  offered  to  the 
prospective  purchaser  by  a  particular 
registered  representative  and  necessitate 
the  potential  purchaser  of  a  pr^uct  to 
go  through  the  time  consuming  process 
of  having  to  visit  a  number  of  registered 
repretentatives  (Comment  28). 

(c)  Effect  on  "statutory  employee" 
compensation  and  "career  agent" 
system. 

One  commenter  stated  that  although 
the  proposed  subparagraphs  sections 
(h)(4)  and  (1)(6)  would  appear  to 
mandate  the  equal  treatment  of  both 
proprietary  and  non-proprietary 
commission  payments  for  variidile 
products  and  investment  companies,  the 
Internal  Revenue  Code  makes  this 
virtually  impossible  for  insurance- 
affiliated  companies  utilizing  the  career 
agency  system.  For  such  companies,  the 
commission  and  recognition  programs 
for  their  proprietary  variable  insurance 
and  annuity  products  are  integrated  into 
the  overall  compensation  plans  fi9r  its 
career  agents.  In  accordance  with 
Section  3121(d)(3)  of  the  Internal 
Revenue  Code,  payment  of  commissions 
of  these  proprietary  variable  insurance 
products  to  full-time  career  agents  is 
treated  as  W-2  income  to  statutory 
employees.  Typically,  such 
commissions  also  generate  contributions 
from  the  parent  insurance  company  to 
the  career  agent's  pension  plan,  health 
insurance  plan,  401(k)  plan,  and  similar 
fringe  benefits.  Payments  made  to  career 
agents  for  sales  of  non-proprietary 
products  are,  however,  treated  as  1099 
income  paid  to  independent  contractors. 
Accordingly,  non-proprietary  products 
commissions  are  not,  and  cannot  be, 
incorporated  into  overall  compensation 
plans  (Comment  20). 

The  same  commenter  further  stated 
that  even  if  commissions  from  the  sales 
of  non-proprietary  variable  products 
could  somehow  be  received  by  the 
parent  insurance  company,  it  would 
still  be  impractical  to  recognize  them  in 
the  parent's  compensation  plans 
because  such  products  are  not 
manufactiu-ed  by  the  proprietary  issuer 
and  there  has  been  no  opportunity  to 
build  appropriate  maiyns  into  the 
products  to  cover  certain  distribution 
costs,  particularly  fringe  benefit  costs 
(Comment  20). 

Another  commenter  further  stated 
that  the  profit  margins  on  third-party 
products  are  insufficient  to  fund  the 
cost  of  providing  "equal  credit^  toward 
all  benefits  having  production  eligibility 
criteria.  As  a  result,  if  forced  to  provide 
equal  credit  for  the  sale  of  non- 
proprietary variable  products, 
insurance-affiliated  firms  will  be  faced 
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with  the  Hobson's  choice  of  either 
denying  its  registered  representatives 
access  to  third-party  products  (to  the 
ultimate  detriment  of  its  customers),  or 
selling  such  products  at  a  loss 
(Comment  10). 

The  saifts  commenter  stated  that  to 
the  extent  that  the  proposed  rules  bring 
within  the  definition  of  "non-cash 
compensation"  (or  otherwise  pulport  to 
regulate  as  incentive-based  cash 
compensation)  items  that  traditionally 
have  been  viewed  as  point-of-sale 
incentives  but  instead  as  benefits 
customarily  afforded  in  the  context  of 
an  employer-employee  relationship 
(e.g.,  health  and  disability  income 
coverage,  tuition  reimbursement 
programs,  etc.),  the  result  will  be 
regulation  that  is  disruptive  and  unduly 
burdensome,  again  without 
meaningfully  contributing  to  the 
protection  of  investors  (Comment  10). 

Another  commenter  stated  that  agent 
compensation  is  covered  in  collective 
bargaining  agreements  between 
insurance  companies  and  career  agents. 
If  certain  forms  of  compensation  are  no 
longer  permitted  with  respect  to 
variable  products  under  the  terms  of  the 
proposed  rules,  then  collective 
bargaining  agreements  may  have  to  be 
renegotiated  (Comment  13). 

Training  and  Education  Umitations 

Some  commenters  objected  to  the 
limitations  im{>osed  on  training  and 
education  meetings  (Comments  8,  20. 
23,  24). 

One  commenter  argued  that,  contrary 
to  the  requirements  of  the  proposed 
rule,  it  is  entirely  appropriate  to  assess 
eligibility  for  training  and  education 
meetings  based  on  achievement  of  sales 
targets.  Offerors  have  a  legitimate 
interest  in  limiting  participation  in  such 
meetings  to  representatives  whose  sales 
activities  reflects  some  minimal  level  of 
interest  in  the  offeror's  product.  It  is 
unreasonable  without  substantial 
justification  to  preclude  offerors  from 
targeting  representatives  who  have 
exhibited  an  ability  to  market  the 
offeror's  product  (Comment  8). 

The  same  commenter  also  stated  that 
the  proposed  rules  should  not  impose 
artificial  limits  on  "appropriate 
locations"  for  training  and  education 
meetings  organized  by  offerors.  Limiting 
"appropriate"  to  mean  "an  office  of  the 
offeror  or  the  member,  or  a  fiacility 
located  in  the  vicinity  of  such  office,  or 
a  regional  jpcation  with  respect  to 
regional  meetings"  is  unnecessary  and 
too  rigid  (Comment  8). 

Another  commenter  similarly  stated 
that  the  limitations  in  the  proposed 
rules  concerning  the  locations  of 
education/training  meetings  should  be 


relaxed,  not  increased.  The  proposed 
rules  mistakenly  attempt  to  draw  a  link 
between  the  purpose  of  a  meeting  (i.e. 
education/training)  and  the  location  at 
which  such  meeting  is  conducted  (i.e. 
office  of  the  offeror  or  member).  The 
commenter  suggested  that  the  largely 
irrelevant  location  requirements  for 
education/training  meetings  be 
eliminated  and  replaced  with  a  simple 
requirement  that  the  broker-dealer  be 
required  to  maintain  documents  (e.g. 
agendas,  attendance  lists,  etc.) 
confirming  the  educational  nature  of  the 
meeting  (Comment  20). 

Anomer  commenter  stated  that,  if  the 
proposed  rules  are  adopted,  product 
issuers  will  have  no  control  over  the 
content  of  presentations  made  at 
training  and  education  conferences. 
This  shift  in  control  of  the  sales 
conference  from  the  issuer  to  the  broker 
will  result  in  the  loss  of  an  important 
forum  for  issuers  to  educate 
independent  agents  about  the  products 
they  sell  (Comment  24). 

Implementation 

Some  commenters  requested  that  the 
implementation  period  for  the  proposed 
rules  be  extended  (Comments  11. 13, 15, 
27,  28). 

One  commenter  stated  that  the  six- 
month  grace  period  for  implementing 
the  rules  is  not  long  enou^  since  many 
sales  contests  cover  a  full  year  or  more 
than  one  year,  and  recommended 
grandfathering  all  contests  commenced 
before  the  effective  date  of  the  rule 
(Comment  11). 

Other  commenters  stated  that  proper 
implementation  requires  that  contracts 
between  offerors  and  member  firms  will 
have  to  be  amended  to  include 
provisions  assuring  compliance  with  the 
new  rules,  systems  will  have  to  be 
updated  to  track  compensation  of  total 
production,  and,  if  repricing  is 
involved,  approval  by  state  insurance 
departments  may  be  necessary  prior  to 
implementation.  Such  issues  could 
require  up  to  24  months  to  fully  comply 
with  the  proposed  rules  (Conunents  13, 
15,  27,  28). 

Recommendatioiia 

A  few  commenters  suggested  changes 
to  the  non-cash  and  cash  incentive 
provisions  of  the  proposed  rules 
(Comments  2. 10, 16,  20,  22). 

One  commenter  stated  that  the 
inclusion  of  subparagraph  (h)(4), 
dealing  with  cash  compensation 
matters,  was  confusing  because  the 
proposal  and  its  release  largely  address 
non-cash  compensation  rule 
amendments  (Comment  2).  The 
commenter  stated  that  it  did  not 
interpret  subparagraph  (h)(4)  as  an 


attempt  to  establish  new  procedures 
governing  the  receipt  of  cash 
compensation  by  associated  persons  of 
a  broker-dealer,  but  as  an  effort  to 
prevent  circiimvention  of  non-cash 
compensation  practices  by 
"monetizing"  the  compensation.  The 
commenter  stated  that  subparagraph 
(h)(4)  could  be  construed  to  simply  state 
that  broker-dealers  may  not  do 
indirectly  what  they  are  prohibited 
directly  from  doing  in  Rule  2820,  and 
recommended  the  substitution  of  this 
concept  for  subparagraph  (h)(4) 
(Comment  2).  v 

Another  commenter  stated  that  the 
problems  resulting  from  the  equal 
weighting  requirement  can  be  addressed 
through  the  adoption  of  a  de  minimis 
exception*to  the  provisions  of 
subparagraphs  (hK3)(d)  and  (h)(4)(a)  and 
through  modifications  to  the  definition 
of  non-cash  compensation  (Comment 
10).  The  commenter  stated  that  the  de 
minimis  exception  could  be  included  as 
new  subparagraph  (h)(5)  and  would 
state  in  substance: 

The  provisions  of  subftoragraph  (ii)  of 
paragraphs  (h)(3)(d)  and  (h)(4)(a)  shall  not 
apply  to  the  production  of  associated  persons 
with  respect  to  variable  contracts  issued  by 
a  non-affiliate  of  the  member  to  the  extent 
that  such  variable  contracts,  in  the  aggregate, 
account  for  [an  insutMtantial  percentage)  of 
the  total  production  of  associated  persons 
with  respect  to  variable  contracts;  and  further 
provided  that  the  member  does  not  actively 
promote  such  variable  contracts  to  its 
associated  persons  nor  permit  the  ofEwor  of 
such  variable  contracts  to  do  so.  However, 
the  member  shall  be  required  to  provide  such 
weight  to  the  production  in  variable  contracts 
issued  by  a  non-affiliate  as  it  determines,  in 
good  faith,  best  reflects  the  relative 
contribution  of  such  production  to  the 
profitability  of  the  member,  taking  into 
account  the  desirability  of  promoting,  to  the 
maximum  extent  practicable,  parity  in 
commissions  between  such  product(s)  and 
comparable  products,  if  any,  issued  by  an 
affiliate  (Comment  10). 

The  conunenter  also  recommended 
that  the  definition  of  non-cash 
compensation  be  revised  to  read  as  . 
follows:  "Non-cash  compensation"  shall 
mean  any  merchandise,  gifts,  prizes, 
payment  of  travel  expenses,  meals  and 
lodging  and  all  other  similar  items, 
including  cash  payments  in  lieu  of  any 
of  the  foregoing,  received  in  connection 
with  the  sale  and  distribution  of 
variable  contiBCts."  The  commenter 
stated  that,  as  so  revised,  the  definition 
would  be  sufficiently  broad  so  as  to 
encompass  those  items  of  non-cash 
compensation  that  have  traditionally 
been  viewed  as  having  the  greatest 
potential  for  abuse.  By  including  the 
phrase  "including  cash  payments  in  lieu 
of  any  of  the  foregoing."  the  definition 
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also  would  be  sufficiently  encompassing 
so  as  to  prevent  the  abuse  that 
subparagraph  (h)(4)  of  the  proposed 
rules  was  seemingly  designed  to 
address;  namely  diat  offerors  might  seek 
to  "monetize"  non-cash  incentives  to 
circimivent  the  provisions  of  the  rule. 
However,  the  definition  would  not  be  so 
broad  so  as  to  imintentionally  include 
items,  like  health  insurance  benefits, 
tuition  reimbursement  programs,  etc., 
which  traditionally  have  not  been 
viewed  as  point-of-sale  incentives 
(Comment  10). 

One  commenter  strongly 
recommended  that  the  proposed  rules 
be  amended  by  deleting  Sections  (h)(4) 
and  (1K6)  in  their  entirety  (Comment. 
20). 

Another  commenter  suggested  that: 
(1)  the  proposed  incentive 
compensation  requirements  as  they 
relate  to  proprietary/non-proprietary 
products  be  eliminated  or  revised; 
specifically,  that  the  total  production 
and  equal  weighting  requirements  might 
be  applied  separately  to  all  proprietary 
products  together;  and,  in  any  case,  (2) 
an  exemption  be  prodded  for 
companies  for  whom  the  amoimt  of 
non-proprietary  product  sales  is  not 
material,  i.e.,  a  test  of  materially,  or  for 
whom  the  proprietary  and  non- 
proprietary products  do  not  compete 
(Comment  22). 

One  commenter  stated  that  the 
language  relating  to  the  inclusion  of  all 
investment  company  securities  in 
incentive  arrangements  is  over-broad 
and  unduly  restrictive  (Comment  16). 
The  commenter  stated  that  an  incentive 
arrangement  which  includes  both  a 
broad  base  of  funds  and  funds  of  each 
fund  family  sold  by  the  broker-dealer  to 
an  equal  extent  would  meet  the 
objectives  of  the  proposed  rules  and 
recommended  that  the  relevant  language 
of  proposed  Rules  2830(I)(5)(d)(i)  and 
2830(I)(6)(a)(i)  be  changed  to  read  as 
follows: 

The  member's  or  non-member's  (non-cash 
compensation]  arrangement,  if  it  includes 
investment  company  securities,  must  (a) 
include  a  tntsad  range  of  investment  company 
securities,  (b)  not  discriminate  within  the 
range  among  investment  companies  included 
in  the  arrangement  and  (c)  give  equal 
weighting  to  the  sale  of  all  investment 
company  securities  included  in  the 
arrangement  by  the  member  (Comment  16). 

The  same  conmienter  disagrees  with 
the  manner  in  which  the  NASD 
proposes  to  accomplish  prospectus 
disclosure  of  cash  compensation.  The 
commenter  states  that  full  service  firms 
which  neither  act  as  underwriter  for 
mutual  funds  sold  to  its  clients  nor 
control  the  issuer  or  underwriter  of  such 
funds,  and  thus  have  very  limited 


ability,  if  any,  to  influence  the  contents 
of  prospectuses,  bear  the  burden 
adequate  prospectus  disclosiue. 
Moreover,  the  proposed  rules  would 
place  an  extraordinary  administrative 
burden  on  such  firms  by  requiring 
continuous  review  of  each  funds 
prospectus  to  evaluate  whether  the  cash 
compensation  disclosure  requirements 
of  the  proposed  rules  have  been 
satisfied  (Comment  16). 

The  commenter  recommends, 
therefore,  that  the  proposed 
amendments  be  modified  to  prohibit  the 
"underwriter"  from  paying  any  cash 
compensation  that  is  not  disclosed  in 
the  fund  prospectus,  and  would  define 
the  term  "underwriter"  to  include  "any 
pereon  which,  directly  or  indirectly 
controls,  in  controlled  by  or  is  under 
common  control  with  the  underwriter." 
The  commenter  stated  that  this 
recommended  change  should 
accomplish  the  NASD's  purpose  of 
holding  a  person  under  its  jurisdiction 
responsible  for  prospectiis  disclosure.  In 
addition,  because  imderwriters  of 
investment  company  securities  are 
generally  imder  common  control  with 
the  issuer  of  the  investment  company 
seciuities.  it  is  much  more  likely  that 
they  can  control  or  influence  the 
disclosure  contained  in  the  fond's 
prospectus.  Such  an  approach  is 
consistent  with  Federal  securities  laws, 
which  subjects  imderwriten  to 
"prospectus  liability,"  but  not  broker- 
dealers  acting  as  agent  in  the  sale  of 
sectirities  (Comment  16). 

Specific  Commisaion  Requests  for 
Comments 

The  Commission  Release  contained 
requests  for  comment  on  four  specffic 
issues.  The  requests  are  restated  below 
with  a  sununation  of  the  commentere' 
responses. 

1.  Tile  pmposed  rule  change  would 
continue  to  permit  an  associated  person 
to  accept  gifts  if  the  total  value  does  not 
exceed  $100  and  an  occasional  meal,  a 
ticket  to  a  sporting  event  or  the  theater, 
or  comparable  entertairmient.  Should 
members  be  required  to  keep  records  of 
such  gifts  or  entertainment  to  enable  the 
NASD  to  surveil  effectively  for  abuse? 
The  unanimous  response  of  those 
commenters  who  answered  this 
question  was  that,  since  such  de 
minimis  activity  does  not  undermine  a 
brdcer-dealer's  supervisory  control  over 
registered  representatives  or  create  the 
appearance  of  impropriety,  imposing 
recordkeeping  requirements  concerning 
these  activities  is  not  warranted 
(Comments  2,  3, 4,  5,  7,  8, 12, 16,  20, 
23,  26,  27,  28). 

2.  The  proposed  rule  change  would 
permit  a  member  or  an  associated 


person  to  accept  payment  or 
reimbursement  from  an  offeror  for 
expenses  incurred  in  connection  with 
meetings  held  by  the  offeror  for  the 
purpose  of  training  or  educating 
associated  persons  of  a  member.  Are  the 
recordkeeping  requirements  proposed 
by  the  NASD  sufficient  to  support 
determinations  of  whether  such 
meetings  will  be  bona  fide?  Most 
commenters  who  responded  felt  that 
additional  recordkeeping  in  this  area 
was  not  needed  (Comments  2,  3, 4,  7, 
26,  27,  28). 

Other  commenters  stated  that  the 
requirements  were  not  sufficient 
(Comments  5,  8, 14).  One  commenter 
stated  that  such  records  should  also 
include  the  identification  of  the  nearest 
office  of  the  member  and  should  contain 
information  relating  to  the  agenda  of  the 
meeting  in  order  to  document  the 
determinatitm  of  a  bona  fide  meeting 
(Comment  5).  Another  commenter 
stated  that  the  recordkeeping 
requirement  with  respect  to  education 
and  training  meetings  should  be 
sufficient  to  indicate  the  substance  of 
the  meeting  and  to  demonstrate  that  the 
location  and  related  activities  were 
appropriate  (Comment  8).  The 
commenter  suggested  that  the  following 
information,  in  addition  to  that  required 
by  the  proposed  rules,  should  be 
sufficient  for  these  purposes:  a 
description  of  the  purpose  of  the 
meeting,  a  statement  of  the  basis  on 
which  the  member  approved  attendance 
at  the  meeting  by  the  associated  (>erson 
(which  would  also  evidence  membw 
approval),  and  a  copy  of  the  agenda  of 
the  education  and  training  portion  of 
the  meetings  (Comment  8).  Finally, 
another  commenter  suggested  that 
proposed  rules  are  inadequate  because  . 
they  do  not  require  records  to  be  kept 
Mrith  respect  to  the  location  of  such 
meetings  (Comment  16). 

3.  The  NASD  states  in  its  filing  that 
a  member  holding  a  training  or 
education  meeting  for  its  associated 
persons  would  not  be  required  to 
comply  with  the  conditions  imposed 
with  respect  to  training  and  education 
meetings  held  by  offerors  or  unaffiliated 
members  "if  the  member  does  not 
receive  a  payment  or  reimbursement 
from  an  offeror  for  the  expenses  of  the 
meeting. "  In  any  event,  the  member 
would  not  be  prohibited  from  permitting 
offerors  to  make  a  presentation  at  the 
meeting.  Conunenters  are  asked  to 
address  whether  a  training  and 
education  meeting  should  constitute 
non-cash  compensation  subject  to  the 
proposed  rule  change  if  an  offeror 
participates  in  organizing  the  meeting 
even  though  an  identical  meeting  would 
not  be  subject  to  the  proposed  rule 
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change  if  organized  by  the  member  for 
its  own  associated  persons.  Some 
conunenters  who  responded  felt  that 
when  a  broker-dealer  conducts  training 
and  educational  seminars  with  offeror 
participation  it  should  not  constitute 
non-cash  compensation,  because  the 
broker-dealer  is  fully  aware  of  the 
offeror's  participation,  because  the 
broker-dealer's  supervisory  control  is 
not  diminished  or  undermined,  because 
this  is  not  typically  an  area  of  abuse,  or 
because  flexibility  is  needed  to  arrange 
meetings  at  locations  convenient  to 
attendees  and  within  the  budgets 
available  (Conunents  2,  7,  20,  23,  26,  27, 
28). 

Other  conunenters  stated  that  mere 
offeror  participation,  as  long  as  the 
offeror  does  not  provide  any  monetary 
contributions,  should  not  result  in  the 
meeting  being  treated  as  non-cash 
compensation  (Comments  3,  4,  5,  8). 

4.  The  Tully  Committee  identified  the 
practice  of  payment  of  higher 
commission  to  registered  representatives 
for  proprietary  products  than  for  non- 
proprietary products  as  an  arrangement 
that  can  create  conflicts  of  interest.  The 
proposed  rule  change  would  not 
prohibit  or  regulate  this  practice.  The 
proposed  rule  change  would,  however, 
prohibit  a  contest  granting  cash  awards 
if  the  contest  gives  greater  weight  to 
certain  securities  than  others. 
Commenters  are  invited  to  address 
whether  the  proposed  rule  change 
should  be  extended  to  cover  ordinary 
compensation  practices  in  addition  to 
incentive  compensation  practices.  Most 
commenters  who  responded  stated  that 
the  proposed  rule  change  should  not 
cover  ordinary  compensation  practices 
because  the  regulatory  objectives  cited 
in  the  proposed  amendments  are 
unrelated  to  the  payment  of 
commissions,  such  an  approach  would 
have  anti-competitive  implications, 
such  an  approach  would  delay  the  date 
of  effectiveness  of  the  proposed  rules,  or 
it  would  result  in  duplicative, 
overlapping  regulation  (Comments  2,  3, 
6,7,8,12,13,16,23,26,27). 

One  commenter,  however,  stated  that 
he  could  see  barring  differentials  in  cash 
compensation,  since  cash  compensation 
is  the  strongest  possible  incentive 
(Comment  4).  Another  commenter 
stated  that  The  Tully  Committee's  report 
on  compensation  practices  voiced 
concern  over  possible  conflicts  of 
interest  created  by  both  higher 
commission  payments  for  proprietary 
products  and  narrowly  focused 
incentive  sales  contests.  If  such 
practices  genuinely  create  conflicts  of 
interest,  the  effect  of  the  proposed  rule 
change  is  to  allow  higher  commissions 
to  be  paid  year  round  under  a  general 


p>eriod.  We  fail  to  see  the  distinction. 
The  ultimate  issue  for  regulatory 
consideration  should  be  suitability. 
Regulatory  authorides  shoiUd  determine 
whether  or  not  a  conflict  of  interest  is 
created  by  higher  payments,  regardless 
of  the  duration  of  the  program  and 
provide  consistent  proposals  for  rule 
changes  accordingly  (Comment  5). 

[FR  Doc.  97-23S40  Filed  9-4-97;  8:45  am) 
atUJNQ  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoSM  No.  34-^8990;  File  Na  SR-MASO- 
97-56] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Citange  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Creation  of 
New  Rules  6900  Through  6970  or  an 
Audit  Trail  System  Owned  and 
Operated  by  the  National  Association 
of  Securities  Dealers,  Inc. 

August  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  August  25, 1997,^ 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation,  Inc. 
("NASDR").  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  new 
Rules  6900  through  6970  of  the  Conduct 
Rules  of  the  NASD,  relating  to  an  audit 
trail  system  owned  and  operated  by  the 
NASD  that  is  designed  to  capture  order 
information  reported  by  members  for 
integration  with  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  quote 
information  and  trade  informadon 
reported  to  the  Automated  Confirmation 
Transaction  Service  ("ACT")  in  order  to 
provide  the  Association  with  an 
accurate  time  sequenced  record  of 
orders  and  transactions.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  underlined. 


3110.  Books  and  Records 

•         •         •        *        * 

(c)  Each  member  that  acts  as  a  market 
maker  in  an  equity  security  quoted  in 
the  Nasdaq  system  shall  record,  with 
respect  to  each  order  for  such  security 
that  is  received  and  executed  at  its 
trading  department,  an  identification  of 
each  registered  person  who  executes  the 
order. 


6900.  Order  Audit  System 


>  The  proposal  was  originally  filed  on  July  29. 
1997,  but  was  subsequently  amended  on  August  25. 
1997. 


6910.  Definitions 

For  purposes  of  the  Rules  6900 
through  6970: 

(a)  Terms  shall  have  the  same 
meaning  as  those  defined  in  the  By- 
Laws  and  other  rules  of  the  Association, 
unless  otherwise  specified. 

(b)  "Association"  shall  mean  the 
National  Association  of  Securities 
Dealers.  Inc.  and  its  two  subsidiaries, 
NASD  Regulation.  Inc.  and  The  Nasdaq 
Stock  Market,  Inc. 

(c)  "Customer"  shall  mean  a  person 
other  than  a  broker  or  dealer. 

(d)  "ACT"  shall  mean  the  Automated 
Confirmation  Transaction  Service 
operated  by  Nasdaq.  Inc. 

(e)  "Index  Arbitrage  Trade"  shall 
mean  an  arbitrage  trading  strategy 
involving  the  purchase  or  sale  of  a 
"basket"  or  group  of  securities  in 
conjunction  with  the  purchase  or  sale, 
or  intended  purchase  or  sale,  of  one  or 
more  cash-settled  options  orfutiires 
contracts  on  index  stock  groups,  or 
options  on  any  such  futures  contracts  in 
an  attempt  to  profit  by  the  price 
difference,  as  further  defined  in  New 
Yoric  Stock  Exchange  Rule  BOA. 

(f)  "Order"  shall  mean  any  oral, 
written,  or  electronic  instruction  to 
effect  a  transaction  in  a  Nasdaq  equity 
security  that  is  received  by  a  member 
from  another  person  for  handling  or 
execution,  or  that  is  originated  by  a 
department  of  a  member  for  execution 
by  the  same  or  another  member,  other 
than  any  such  instruction  to  effect  a 
proprietary  transaction  originated  by  a 
trading  desk  in  the  ordinary  course  of  a 
member's  market  making  activities. 

(g)  "Order  Audit  System"  shall  mean 
the  automated  system  owned  and 
operated  by  the  Association  that  is 
designed  to  capture  Order  information 
reported  by  members  for  integration 
with  trade  information  reported  to  ACT 
and  quotation  information  disseminated 
by  members  in  order  to  provide  the 
Association  with  an  accurate  time 
sequenced  record  of  orders  and 
transactions. 

(h)  "Program  Trade"  shall  mean  a 
trading  strategy  involving  the  related 
purchase  or  sale  of  a  group  of  IS  or 
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more  securities  having  a  total  market 
value  of$l  million  or  more,  as  further 
defined  in  New  York  Stock  Exchange 
Rule  BOA. 

(i)  "Reporting  Agent"  shall  mean  a 
member  that  enters  into  any  agreement 
with  another  member  pursuant  to  which 
the  Reporting  Agent  agrees  to  fulfill 
such  member's  obligations  under  Rule 
6950. 

(j)  "Reporting  Member"  shall  mecm  a 
member  that  receives  or  originates  an 
Order. 

6920.  Applicability 

(a)  Unless  otherwise  indicated,  the 
requirements  of  Rules  6910  through 
6970  are  in  addition  to  the  requirements 
contained  in  the  By-Laws  and  other 
rules  of  the  Association. 
'  (b)  Unless  otherwise  indicated,  the 
requirements  of  Rules  6910  through 
6970  shall  apply  to  all  brokers  and 
dealers  admitted  to  membership  in  the 
Association  and  to  their  associated 
persons. 

(c)  Unless  otherwise  indicated,  the 
requirements  of  Rules  6910  through 
6970  shall  apply  to  all  executed  or 
unexecuted  Orders  for  equity  securities 
traded  in  The  Nasdaq  Stock  Market. 

6930.  Synchronization  of  Member 
Business  Clocks 

Each  member  shall  synchronize  its 
business  clocks  that  are  used  for 
purposes  of  recording  the  date  and  time 
of  any  event  that  must  be  recorded 
pursuant  to  the  By-Laws  or  other  rules 
of  the  Association,  with  reference  to  a 
time  source  as  designated  by  the 
Association,  and  shall  maintain  the 
synchronization  of  such  business  clocks 
in  conformity  with  such  procedures  as 
are  prescribed  by  the  Association. 

6940.  Recording  of  Order  Information 

(a)  Procedures: 

(1)  Subject  to  the  terms  and 
conditions  contained  in  Rules  6910 
through  6970,  each  Reporting  Member 
shall: 

(A)  immediately  following  receipt  or 
origination  of  an  Order,  record  each 
item  of  information  described  in 
paragraph  (b)  of  this  Rule  that  applies 
to  such  Order,  and  record  any 
additional  information  described  in 
paragraph  (b)  immediately  after  such 
information  is  received  or  becomes 
available;  and 

(b)  immediately  following  the 
transmission  of  an  Order  to  another 
member,  or  from  one  department  to 
another  within  the  same  member,  record 
each  item  of  information  described  in 
paragraph  (b)  of  this  Rule  that  applies 
with  respect  to  such  transmission. 


(2)  Each  required  record  of  the  time  of 
an  event  shall  be  expressed  in  terms  of 
hours,  minutes  and  seconds. 

(3)  Each  Reporting  Member  shall,  by 
the  end  of  each  business  day,  record 
each  item  of  information  required  to  be 
recorded  under  this  Rule  in  such 
electronic  form  as  is  prescribed  by  the 
Association  from  time  to  time. 

(b)  Order  information  required  to  be 
recorded  under  this  Rule  includes: 

1.  an  order  identifier  assigned  to  the 
Order  by  the  Reporting  Member  that 
uniquely  identifies  the  Order  for  the 
date  it  was  received; 

2.  the  identification  symbol  assigned 
by  the  Association  to  the  security  to 
which  the  Order  applies; 

3.  the  member  identification  symbol 
assigned  by  the  Association  to  the 
Reporting  Member; 

4.  the  identification  of  any 
department  and  any  registered  person 
who  receives  the  Order  directiyfrom  a 
customer; 

5.  where  the  Order  is  originated  by  a 
Reporting  Member,  the  identification  of 
the  department  of  the  member  that 
originates  the  Order; 

6.  where  the  Reporting  Member  is  a 
party  to  an  agreement  described  in  Rule 
6950(c),  the  identification  of  the 
Reporting  Agent; 

7.  the  number  of  shares  to  which  the 
Order  applies; 

B.  the  designation  of  the  Order  as  a 
buy  or  sell  order; 

9.  the  designation  of  the  Order  as  a 
short  sale  order; 

10.  the  designation  of  the  Order  as  a 
market  order,  limit  order,  stop  order  or 
stop  limit  order; 

1 1 .  any  limit  or  stop  price  prescribed 
in  the  Older; 

12.  the  date  on  which  the  Order 
expires; 

13.  the  time  limit  during  which  the 
Order  is  in  force; 

14.  any  request  by  a  customer  that  an 
order  not  be  displayed,  or  that  a  block 
size  order  be  displayed,  pursuant  to 
Rule  llAcl-4(c)  under  tiie  Securities 
Exchange  Act  of  1934; 

15.  any  minimum  quantity  of  shares 
required  for  execution; 

16.  special  handling  requests, 
specified  by  the  Association  for 
purposes  of  this  Rule; 

17.  the  date  and  time  the  Order  is 
originated  or  received  by  a  Reporting 
Member; 

IB.  an  identification  of  the  Order  as 
related  to  a  Program  Trade  or  an  Index 
Arbitrage  Trade; 

19.  the  type  of  account,  i.e.,  retail, 
wholesale,  employee,  or  proprietary,  for 
which  the  Order  is  submitted; 

20.  where  a  Reporting  Member 
transiztits  an  Order  to  another     ■ 


department  within  the  member:  (A)  the 
order  identifier  assigned  to  the  Order  by 
the  Reporting  Member,  (B)  the  member 
identification  symbol  assigned  by  the 
Association  to  the  Reporting  Member, 
(C)  the  date  the  Order  was  first 
originated  or  received  by  the  Reporting 
Member,  (D)  an  identification  of  the 
department  to  which  the  Otder  was 
transmitted,  and  (E)  the  date  and  time 
the  Order  was  received  by  that 
department; 

21.  when  a  Reporting  Member 
transmits  an  Order  to  another  member: 
(A)  the  order  identifier  assigned  to  the 
Order  by  the  Reporting  Member,  (B)  the 
member  identification  symbol  assigned 
by  the  Association  to  the  Reporting 
Member,  (C)  the  member  identification 
symbol  assigned  by  the  Association  to 
the  member  to  which  the  Order  is 
transmitted,  (D)  the  date  the  Order  was 
first  originated  or  received  by  the 
Reporting  Member,  (E)  the  date  and  time 
the  Order  is  transmitted,  and  (F)  the 
number  of  shares  to  which  the 
transmission  applies. 

22.  when  a  Reporting  Member  receives 
an  Order  from  another  member,  in 
addition  to  all  other  applicable 
information  items  that  apply  with 
respect  to  such  Order:  (A)  the  order 
identifier  assigned  to  the  Order  by  the 
member  that  transmits  the  Order.  (B)  the 
member  identification  symbol  assigned 
by  the  Association  to  the  member  that 
transmits  the  Order,  and  (C)  the  date  the 
Order  was  first  originated  or  received  by 
the  member  that  transmits  the  Order; 

23.  when  a  Reporting  Member 
modifies  or  receives  a  modification  to 
the  terms  of  the  Order,  in  addition  to  all 
other  applicable  information  items 
(including  a  new  order  identifier)  that 
would  apply  as  if  the  modified  Order 
were  orijginated  or  received  at  the  time 
of  the  modification:  (A)  the  order 
identifier  assigned  to  the  Order  by  the 
Reporting  Member  prior  to  the 
modification,  (B)  the  date  and  time  the 
modifications  was  originated  or 
received,  and  (C)  the  date  the  Order  was 
first  originated  or  received  by  the 
Reporting  Member. 

24.  when  the  Reporting  Member 
cancels  or  receives  a  cancellation  of  an 
Order,  in  whole  <a  in  part:  (A)  the  order 
identifier  assigned  to  the  Order  by  the 
Reporting  Member,  (B)  the  member 
identification  symbol  assigned  by  the 
Association  to  the  Reporting  Member, 
(C)  the  date  the  Order  was  first 
originated  or  received  by  the  Reporting 
Member,  (D)  the  date  and  time  the 
cancellation  was  originated  or  received, 
(E)  if  the  open  balance  of  an  Order  is 
canceled  afier  a  partial  execution,  the 
number  of  shares  canceled,  and  (F) 
whether  the  Order  was  canceled  on  the 
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instruction  of  a  customer  or  the 
Reporting  Member;  and 

25.  when  an  Order  is  executed,  in 
whole  or  in  part:  (A)  the  order  identifier 
assigned  to  the  Order  by  the  Reporting 
Member,  (B)  the  member  identification 
symbol  assigned  by  the  Association  to 
the  Reporting  Member,  (C)  the  date  the 
Order  was  first  originated  or  received  by 
the  Reporting  Member,  (D)  the  Reporting 
MembHer's  number  assigned  for  purposes 
of  identifying  transaction  data  in  ACT, 
(E)  the  designation  of  the  Order  as  fully 
or  partially  executed,  (F)  the  number  of 
shares  to  which  a  partial  execution 
applies  and  the  number  of  unexecuted 
shares  remaining,  (G)  an  ideDtification 
of  each  registered  person  who  executed 
the  Order,  and  (H)  the  date  and  time  of 
execution. 

6950.  Order  Data  Transmission 
Requirements 

(a)  General  Requirement 

All  applicable  order  information 
required  to  be  recorded  under  Rule  6940 
shall  be  transmitted  to  the  Order  Audit 
System  by  each  Reporting  Member  or  by 
a  Reporting  Agent  pursuant  to  an 
agreement  described  by  paragraph  (c)  of 
this  Rule. 

(b)  Method  of  Transmitting  Data 

(1)  Order  information  shall  be 
transmitted  in  electronic  form,  as  may 
be  prescribed  by  the  Association  from 
time  to  time,  to  a  receiving  location 
designated  by  the  Association. 

(2)  Each  Reporting  Member  shall 
transmit  to  the  Order  Audit  System  a 
report  containing  each  applicable  item 
of  Order  information  identified  in  Rule 
6940(b)  whenever  an  Order  is 
originated,  received,  executed,  canceled, 
modified,  or  transmitted  to  another 
member  or  another  department  within 
the  member.  Each  report  shall  be 
transmitted  on  the  day  such  event 
occurred,  or  with  respect  to  any  such 
information  that  is  not  available  on 
such  day,  on  the  day  that  such 
information  fist  becomes  available. 
Order  information  reports  may  be 
aggregated  into  one  or  more 
transmissions,  during  such  business 
hours  as  may  be  prescribed  by  the 
Association. 

(c)  Reporting  Agent  Agreements 

(1)  Any  Reporting  Member  may  enter 
into  an  agreement  with  a  Reporting 
Agent  pursuant  to  which  the  Reporting 
Agent  agrees  to  fulfill  the  obligations  of 
such  Reporting  Member  under  this  Rule. 
Any  such  agreement  shall  be  evidenced 
in  writing,  which  shall  specify  the 
respective  functions  and  responsibilities 
of  each  party  to  the  agreement  that  are 


required  to  effect  full  compliance  with 
the  requirements  of  this  Rule. 

(2)  All  written  documents  evidencing 
an  agreement  described  in  paragraph  (1) 
shall  be  maintained  by  each  party  to  the 
agreement. 

(3)  Each  Reporting  Member  remains 
primarily  responsible  for  compliance 
with  the  requirements  of  this  rule, 
notwithstanding  the  existence  of  an 
agreement  described  in  this  paragraph. 

6960.  Violation  of  Order  Audit  System 
Rules 

Failure  of  a  member  or  person 
associated  with  a  member  to  comply 
with  any  of  the  rules  or  requirements  of 
Rule  6910  through  Rule  6970  may  be 
considered  conduct  that  is  inconsistent 
with  high  standards  of  commercial 
honor  and  just  and  equitable  principles 
of  trade,  in  violation  of  Rule  2110. 

6970.  Effective  Date 

The  requirements  of  the  Order  Audit 
System  shall  be  effective  in  accordance 
with  the  following  schedule: 

(a)  The  requirements  of  Rule  6930 
shall  be  effective  on  February  2,  1998. 

(b)  The  requirements  of  the  Order 
Audit  System  shall  be  effective  on 
August  8,  1998  with  respect  to  Orders 
that  are  captured  by  members  in 
electronic  form  upon  or  promptly  after 
receipt  ("electronic  order"). 

(c)  The  requirements  of  the  Order 
Audit  System  shall  be  effective  on 
January  1. 1 999  for  Orders  other  than 
electronic  Orders  that:  (i)  are  received  at 
the  trading  department  of  market 
makers  in  the  securities  that  are  the 
subject  of  the  Orders,  and  (ii)  are 
executed  on  the  same  day  on  which  they 
are  received,  provided  that  only 
infprmationitems  (1),  (2),  (3),  (6) 
through  (17).  (19).  (22).  (23).  (24).  and 
(25)  (other  than  25(G)).  specified  in  Rule 
6940(b)  shall  be  required  to  be  recorded 
and  reported  with  respect  to  such 
Orders. 

(d)  The  requirements  of  the  Order 
Audit  System  shall  be  effective  on 
January  31.  2000  in  all  respects  with 
respect  to  all  Orders. 

(e)  The  requirements  of  Rule  3110(c) 
shall  be  effective  from  January  1 ,  1 999 
to  January  31.  2000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  Included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  NASD  Regulation  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

a.  Summary 

The  NASDR  is  proposing  a  series  of 
rule  changes  ("Proposed  Rule")  to  create 
a  new  order  audit  trail  system  ("Order 
Audit  System")  that  would  impose 
obligations  on  member  firms  to  retain  in 
electronic  form  and  to  report  to  NASDR 
certain  items  of  information  with 
respect  to  orders  received  by  members 
relating  to  equity  securities  traded  in 
Nasdaq.  This  information  would  be 
integrated  with  transaction  data 
currently  reported  by  members  through 
ACT  and  quotation  information 
disseminated  by  members.  In  addition, 
related  to  the  operation  of  the  Order 
Audit  System,  the  Proposed  Rules 
would  require  that  member  firms 
maintain  synchronization  of  their 
member  clocks  with  a  specific  time 
source  designated  by  the  Association. 

The  Order  Audit  System  will  be 
operated  by  NASDR  as  the  operating 
subsidiary  of  the  Association  that  is 
responsible  for  regulating  member  firms 
and  conducting  surveillance  of  the 
Nasdaq  Market.  NASDR  will  obtain  ACT 
transaction  data  from,  which  is 
responsible  for  receiving  ACT 
transaction  information,  on  a  daily  basis 
for  purposes  of  coiutructing  an 
integrated  audit  trail  of  transaction  and 
order  data,  and  members  will  be 
required  to  transmit  ACT  identifying 
information  to  the  Order  Audit  System. 
The  combination  of  order  data  received 
by  the  Order  Audit  System  and  ACT 
data  is  discussed  further  beiow. 

The  Order  Audit  System  would 
provide  a  substantially  enhanced  body 
of  information  regarding  orders  and 
transactions  that  would  improve  the 
NASDR's  ability  to  conduct  surveillance 
investigations  of  member  firms  for 
violations  of  Association  rules.  In 
addition,  the  implementation  of  the 
Order  Audit  System  would  directly 
fulfill  one  of  the  undertakings  contained 
in  the  order  issued  by  the  SEC  relating 
to  the  effectuation  of  the  Association's 
regulatory  responsibilities.^  Pursuant  to 
the  SEC  Order,  the  Association  agreed  to 
undertake  to  design  and  implement  by 
August  8. 1998  (or  as  specified  by 
further  order  of  the  Commission)  an 


'  See.  In  the  Matter  of  National  Association  of 
Securities  Dealers.  Inc..  SEC  Release  No.  34-3753S 
(August  S,  1096):  Administrative  Proceeding  Fife 
h4a  3-90S6  ("SEC  Onte"). 
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audit  trail  sufficient  to  enable  the 
Association  to  reconstruct  markets 
promptly,  conduct  efficient  surveillance 
and  enforce  its  rules.  The  audit  trail  is 
required,  subject  to  the  Commission's 
approval,  at  a  minimum,  to  (a)  provide 
an  accurate  time-sequenced  record  of 
orders  and  transactions,  beginning  with 
the  receipt  of  an  order  at  the  first  point 
of  contact  between  the  broker-dealer 
and  the  customer  or  counterparty  and 
further  documenting  the  life  of  the  order 
through  the  process  of  execution,  and 
(b)  provide  for  market-wide 
synchronization  of  clocks  utilized  in 
connection  with  the  audit  trail. 

In  general,  the  Proposed  Rules  would 
require  that  each  member  receiving  an 
order  relating  to  equity  securities  traded 
in  the  Market  must  electronically 
capture  specified  information  related  to 
the  order  and  electronically  transmit 
this  information  to  the  Order  Audit 
System.  These  requirements  would 
apply  both  to  orders  originated  by 
customers  and  to  proprietary  orders 
originated  by  a  department  of  a  member 
firm  and  sent  to  its  trading  desk  or  to 
another  member  for  execution.  Further, 
for  both  a  customer  order  and  an  order 
originated  by  a  department,  or  desk,  of 
a  member  firm,  the  requirement  to 
capture  and  transmit  information  would 
apply  whenever  the  order  is  passed  to 
another  department  of  the  same  firm. 

Order  iniormation  would  be  required 
to  be  submitted  in  either  single  or 
multiple  electronic  file  transmissions  on 
the  same  day  that  the  order,  or  the 
specific  information  pertaining  to  the 
order,  was  received,  originated, 
canceled,  modified,  transmitted,  or 
executed.  Where  information  containing 
a  particular  order  is  not  complete  or 
changes,  because  for  example,  the  order 
is  only  partially  executed  on  the  day 
that  it  is  received,  but  the  order  remains 
outstanding,  or  if  the  order  is  canceled, 
the  additional  information  would  be 
required  to  be  transmitted  on  the  day 
that  the  information  first  becomes 
available. 

The  Proposed  Rules  contain  a  special 
provision  that  allows  a  firm  to  enter  into 
an  arrangement  with  another  member 
pursuant  to  which  such  member  agrees 
to  report  order  information  on  its  behalf, 
in  the  same  way  that  firms  now  contract 
with  other  members  to  re{>ort 
transaction  data  to  ACT.  hi  each  case, 
however,  the  member  that  actually 
receives  or  originates  the  order  would 
remain  primarily  responsible  for 
fulfilling  each  of  its  obligations  under 
the  Proposed  Rules. 

In  addition  to  the  recording  and 
transmission  requirements,  the 
Proposed  Rules  would  require  that 
members  synchronize  their  business 


clocks  used  for  purposes  of  recording 
cMder  or  trade  data  to  the  Association 
with  reference  to  a  single  time 
designated  by  the  Association  for  this 
purpose,  and  that  they  adopt  such 
procedures  as  may  be  necessary  to 
maintain  such  synchronization  during 
each  trading  day.  This  provision  is 
designed  to  ensure  that  the  times  of 
various  events  that  are  reported 
pursuant  to  the  Proposed  Rules  are 
reported  in  conjunction  with  a  single 
and  verifiable  reference  point 

The  implementation  schedule  for  the 
Proposed  Rules  would  require  all 
members  to  8]mchronize  their  business 
clocks  that  record  times  for  regulatory 
purposes  pursuant  to  Rule  6930  by 
February  2, 1998.  The  implementation 
schedule  for  the  Proposed  Rules 
contemplates  that  the  requirements 
would  apply  to  all  orders  that  are 
received  electronically,  or  captured  in 
electronic  form  promptly  after  receipt, 
as  of  August  8, 1998.  In  addition,  the 
Proposed  Rules  would  apply  January  1, 
1999,  a  slightly  later  implementation 
date,  to  all  orders  in  an  equity  security 
that  are  received  by  other  than 
electronic  means  at  the  trading  desk  of 
a  market  maker  in  the  security  and  that 
are  executed  on  the  same  day  on  which 
they  are  received.  With  respect  to  this 
group  of  orders,  however,  the 
information  required  to  be  electronically 
recorded  and  transmitted  to  the  Order 
Audit  System  is  limited  to  items  of 
information  that  are  expected  to  be 
readily  available  at  the  trading  desk. 
These  items  are  enumerated  in  Rule 
6970(c).  The  proposed  implementation 
schedule  wotild  be  completed  on 
January  31,  2000,  when  the  Proposed 
Rules  would  apply  in  all  respects  to  all 
Orders. 

Based  on  extensive  considtation  with 
members  and  regulators  and  on  its  own 
analysis,  NASDR  believes  that,  given  the 
substantial  initial  investments  that  will 
be  required  by  member  firms  to  comply 
with  the  proposed  requirements,  and  in 
light  of  other  substantial  systems  costs 
that  members  have  been  and  will  be 
required  to  make  during  the  next  several 
years,  it  is  appropriate  to  limit  the 
initial  application  of  the  rules.  Where 
members  already  are  capturing  order 
information  electronically,  the  proposal 
will  require  that  members  alter  their 
data  processing  systems  as  necessary  in 
order  to  permit  recording  all  the  items 
required  by  the  rules  and  to  transmit 
this  information  to  the  Order  Audit 
System. 

The  proposed  January  1,  1999 
inclusion  of  orders  received  by  market 
makers  at  their  trading  desks  is  based  on 
the  critical  role  that  market  makers  play 
in  the  market  for  Nasdaq  securities,  and 


the  important  regulatory  interest  in 
assuring  that  the  processing  of  orders  by 
market  makers  complies  with  all 
applicable  requirements.  The  limitation 
of  the  elements  that  must  be  recorded 
recognizes,  however,  that  some 
information  may  not  be  readily  available 
at  the  trading  desk,  and  that  an  orderly 
and  efficient  implementation  of  the 
Order  Audit  System  with  respect  to 
market  maker  telephone  orders  could  be 
impeded  by  immediately  requiring  the 
manual  recordation  of  all  the  data 
elements.  In  connection  with  market 
maker  orders,  one  item  of  information, 
the  identity  of  the  trader  who  executes 
a  market  maker  order,  is  not  being 
required  initially  because  of  the 
additional  time  that  would  be  required 
to  manually  input  long  identification 
numbers  in  connection  with  each 
transaction.  However,  a  temporary 
amendment  to  Rule  3110  is  being 
proposed  that  would  require  that  the 
member  record  the  identity  of  traders 
executing  orders  sent  to  market  maker 
trading  desks.  This  provision  would 
ensure  that  information  that  could  be 
important  for  regulatory  purposes  will 
be  available  to  regulators  upon  request. 

The  limitation  to  orders  mat  are 
received  and  executed  on  the  same  day 
reflects  the  expectation  that  compliance 
burdens  will  be  relatively  less  when 
members  are  contemporaneously  being 
required  to  provide  transaction  reports 
related  to  the  same  security  following 
the  availability  of  such  additional 
information. 

Rule  6970  proposes  to  apply  the 
Order  Audit  System  requirements  on 
January  31,  2000  in  all  respects  to  all 
orders.  nAsDR  solicits  comment  on  this 
issue,  based  on  system  changes  or  other 
feictors  that  would  apply  to  members 
that  do  not  presently  maintAin  systems 
for  electronic  receipt  and  routing,  and  .  - 
on  any  associated  cost  estimates. 

b.  Section  by  Section  Discussion 

Rule  6910— Definitions.  Rule  6910 
prescribes  the  definitions  that  apply  to 
each  of  the  other  rules  pertaining  to  the 
Order  Audit  System.  Paragraph  (a) 
provides  that,  unless  otherwise  defined, 
terms  have  the  same  meanings  assigned 
to  them  in  the  By-Laws  and  other  rules 
of  the  Association. 

The  term  Order  is  defined  by 
paragraph  (f)  to  include  any  oral, 
written,  or  electronic  instruction  to 
efiiect  a  transaction  in  a  Nasdaq  equity 
security  that  is  either  originated  by  a 
member  or  received  by  a  member  for 
handling  or  execution.  The  definition  is 
not  intended  to  apply  to 
communications  that  involve  only 
"indications  of  interest"  or  discussions 
that  are  prefatory  to  the  determination 
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of  the  sender  of  the  order  to  instruct  the 
member  to  execute  or  attempt  to  execute 
a  transaction.  At  the  same  time,  because 
the  definition  includes  orders  that  are 
received  for  "handling."  it  would 
include  instructions  that  may  not  be 
capable  of  being  executed  inunediately 
or  fully  executed  at  one  time,  but  may 
instead  require  negotiation  with  market 
makers  or  other  finns,  or  may  require 
execution  in  a  series  of  separate 
transactions. 

The  definition  applies  to  orders  that 
are  received  from  public  customers  and 
from  other  broker-dealers.  It  would 
include  orders  originated  by  afBliates  of 
a  member  and  sent  to  that  member, 
including  for  example,  an  order 
originated  by  a  registered  investment 
company  sent  to  its  affiliated  broker- 
dealer.  In  addition,  it  applies  to  orders 
that  are  originated  by  one  department  of 
a  member  and  transmitted  to  another 
department  of  the  member,  e.g.,  an  order 
that  is  originated  by  an  institutional 
sales  desk  and  transmitted  to  a  trading 
desk  or  sent  to  another  member.  The 
definition  would  include,  among  others, 
all  orders  that  member  firms  are 
obligated  to  execute  under  the  terms  of 
the  "Firm  Quote  Rule"  (Rule  llAcl-1 
under  the  Securities  Exchange  Act  of 
1934).  The  term  expressly  would  not 
include,  however,  a  proprietary 
transaction  originated  by  a  trading  desk 
in  the  ordinary  course  of  a  member's 
market  making  activities. 

The  definition  of  Reporting  Member 
in  paragraph  (j)  describes  the  members 
who  are  subject  to  the  requirements 
simply  as  members  that  receive  or 
originate  Orders.  The  definitiop 
includes  members  who  receive  Orders 
from  public  customers  as  well  as  from 
other  members.  In  conjunction  with  the 
definition  of  "Order",  this  definition 
makes  clear  that  all  Orders  from  public 
customers,  from  other  securities  firms, 
and  those  that  are  originated  in-house 
are  subject  to  the  requirements  of  the 
Proposed  Rules. 

Paragraph  (e)  defines  the  term  Index 
Arbitrage  Trade  to  refer  to  an  arbitr^e 
trading  strategy  involving  the  purchase 
or  sale  of  a  group  of  securities  in 
conjunction  with  the  actual  or  intended 
purchase  or  sale  of  one  or  more  cash- 
settled  options,  futxues  contracts  on 
stock  indexes,  or  options  on  such 
futures  contracts  in  an  attempt  to  profit 
by  the  price  difference.  The  term 
Program  Trade  in  paragraph  (h)  is 
defined  to  refer  to  a  trading  strategy 
involving  the  related  purchase  or  sale  of 
a  group  of  15  or  more  securities  with  a 
market  value  of  at  least  $1  million.  Both 
definitions  generally  track  the  related 
definitions  in,  and  are  further  defined 
by  reference  to.  New  York  Stock 


Exchange  Rule  80A.  The  definitions  are 
relevant  to  the  information  recording 
requirements  of  Rule  6940.  described 
below,  that  pertain  to  Orders  that  are 
part  of  an  index  arbitrage  or  program 
trade. 

The  term  Report  Agent  is  defined  to 
include  members  that  agree  with  other 
members  to  fulfill  the  reporting 
obligations  of  Rule  6950  on  the  other 
member's  behalf  and  is  specifically 
relevant  to  Rule  6950(c).  discussed 
further  below,  which  permits  the  use  of 
such  agreements,  subject  to  certain 
conditions. 

Rule  6930 — Synchronization  of 
member  business  clocks.  The  reliability 
and  usefulness  of  the  Order  Audit 
System  will  depend  on  the  ability  of 
NASDR  to  require  that  the  business 
clocks  of  member  firms  that  are  required 
to  record  audit  trail  data  are 
appropriately  synchronized.  The 
requirement  for  such  synchronization  is 
a  specified  element  of  the  undertakings 
contained  in  the  SEC  Order.  Because  the 
determination  of  whether  members  have 
complied  with  various  rules  and 
standards  to  which  they  are  subject, 
including  among  others,  best  execution 
obligations,  compliance  with  the 
obligation  to  honor  firm  quotes,  and 
prohibitions  on  frontnmning  customer 
orders,  depends  critically  on 
establishing  with  reasonable  confidence 
the  time  at  which  Order  information  is 
received,  the  synchronization 
requirement  is  a  necessary  and  integral 
part  of  the  Order  Audit  System.  This 
requirement  is  important  both  with 
respect  to  synchronization  of  clocks 
within  a  member  firm  as  well  as  with 
respect  to  market-wide  synchronization 
across  member  firms. 

Proposed  Rule  6930  provides  that 
each  member  shall  synchronize  its 
business  clocks  that  are  used  for 
purposes  of  recording  and  reporting 
Order,  transaction,  or  related  data 
required  by  the  By-Laws  or  other  rules 
of  the  Association,  with  reference  to  a 
specific  time  source  as  designated  by 
the  Association.  The  rule  further 
requires  that  each  member  firm 
nmintain  the  synchronization  of  such 
clocks  in  conformity  with  such 
procediires  as  the  Association  may 
prescribe.  Accordingly,  the  rule  would 
apply  the  synchronization  requirement 
to  recording  and  reporting  of 
information  to  the  Order  Audit  System, 
to  ACT,  or  to  other  requirements  that 
the  Association  may  adopt  pertaining  to 
transmission  of  Order  and  transaction 
data. 

Presently,  members  and  electronic 
conmiunication  networks  and  service 
biueaus  use  a  variety  of  methods  for 
synchronizing  business  clocks.  These 


methods  range  bom  manual 
synchronization  based  on  time  derived 
from  local  time  sources  to  subscription 
to  commercial  providers  of  satellite 
services  that  progranmiatically  update 
computers  with  accurate  time. 
Accordingly,  the  degree  of  accuracy  of 
recorded  times  may  vary  significantly 
among  member  firms. 

In  implementing  this  requirement, 
NASDR  would  designate,  through 
Notices  to  Members  or  other  appropriate 
means,  as  appropriate  sources  one  or 
more  satellite  time  scales  that  are 
generally  recognized  and  widely 
followed  for  commercial  purposes.  For 
example,  the  National  Institute  of 
Standards  and  Technology  (NIST)  and 
U.S.  Naval  Observatory  maintain  time 
scales  that  are  essentially  equivalent, 
i.e.,  they  are  maintained  within  a  very 
small  fraction  of  a  second  of  each 
other.3  The  designation  of  reference 
sources  such  as  these  should  provide  to 
both  members  and  investors  an  efficient 
means  for  confirming  the  accuracy  and 
reliability  of  btisiness  clocks  that  are 
used  for  trading  and  reporting 
purposes.* 

Tne  obligation  to  maintain  the 
synchronization  of  business  clocks  will 
be  ongoing.  It  is  intended  that  any 
policies  and  procedures  adopted  by 
NASDR  in  this  respect  will  require  that 
the  accuracy  of  clocks  be 
resynchronized  on  at  least  a  daily  basis. 
NASDR  also  anticipates  that  compliance 
examinations  would  include  a  review 
for  the  existence  of  adequate  procedures 
and  checks  to  fulfill  this  obligation,  as 
well  as  testing  the  degree  of  accuracy  of 
clocks  that  are  used  for  providing  audit 
trail  information  against  the  time 
reference  that  is  designated  by  NASDR. 

Pursuant  to  the  proposed  rule,  each 
such  recorded  time  would  need  to  be 
synchronized  with  a  designated  time 
and  recorded  in  hours,  minutes,  and 
seconds.  NASDR  will  provide  further 
guidance,  prior  to  the  effective  date  of 
the  Proposed  Rules,  as  to  the  specific 
standaitl  of  accuracy  that  will  need  to  be 
maintained,  given  existing  technology 
and  the  requirement  that  times  be 
recorded  in  seconds.  NASDR  expects  to 
review  carefully  member  firms' 
compliance  wiih  these  requirements. 


'  See  Proceedings  of  the  Institute  of  Electrical  and 
Electronics  Engineers.  Time  and  Frequency 
Information  in  Telecommunications  Systems 
Standardized  by  Federal  Standard  1002 A.  Volume 
79.  No.  7  (July  1991). 

*  For  example,  a  member  or  investor  can  obtain 
through  the  Internet  information  concerning  the 
NlST's  Automated  Computer  Time  Service.  This 
service  provides  to  users  the  ability  to  synchronize 
business  clocks  programmatically  with  time 
maintained  by  NIST.  The  NIST  Website  can  be 
accessed  at  bttp://wMrw.bldrdoc.gov/tima&«)/ 
servica/acts.htm. 


given  the  importance  of  accurate  time 
recordation  to  the  integrated  audit  trail. 

As  discussed  below,  the  proposed 
effective  date  of  the  synchronization 
requirement  is  February  2. 1998.  prior  to 
the  effectiveness  of  the  other  Proposed 
Rules. 

Rule  6940— Recording  of  Order 
information.  Rule  6940  prescribes  the 
specific  items  of  Order  data  that  are 
required  to  be  recorded  by  each 
Reporting  Member.  Paragraph  (a)(1)(A) 
specifically  requires  that  each  Reporting 
Member  shall,  immediately  following 
receipt  of  origination  of  an  Order,  record 
each  applicable  item  of  information 
listed  in  paragraph  (b)  of  the  rule.  In 
addition,  where  specified  information  is 
not  available  at  the  time  that  the  Order 
is  received,  or  if  information  that  has 
been  received  changes,  the  rule  would 
require  that  such  information  be 
immediately  recorded  when  it  is 
received.  For  example,  if  the  Order  is 
canceled,  this  information  would 
necessarily  need  to  be  separately 
recorded  when  received. 

Paragraph  (a)(1)(B)  provides  that 
when  a  member  transmits  an  Order  to 
another  member,  or  from  one 
dei)artment  to  another,  each  item  of 
information  described  in  paragraph  (b) 
that  applies  with  respect  to  such 
transmission  must  be  recorded. 

Under  paragraph  (a)(2),  each  required 
record  of  the  time  of  an  event,  including 
the  time  of  receipt  or  transmission 
within  a  member  or  to  another  member, 
must  be  expressed  in  terms  of  hoiurs, 
minutes,  and  seconds.  The  recorded 
times  will  be  subject  to  the 
synchronization  requirements, 
described  above. 

Finally,  pursuant  to  paragraph  (a)(3), 
each  item  of  information  that  is  not 
initially  recorded  electronically,  or  that 
is  not  recorded  electronically  in  an 
appropriate  form,  must  be  recorded  in 
such  electronic  form  as  is  prescribed  by 
the  Association,  before  the  end  of  the 
business  day  on  which  the  information 
is  received.  The  rule  would  not 
preclude  recording  Order  information 
by  paper  means,  provided  that  the 
information  is  translated  into  electronic 
form  intra-day  in  order  to  permit  the 
jdaily  reporting  of  this  information  to  the 
Order  Audit  System.  In  many  cases, 
efficiencies  may  dictate  initially 
recording  Order  information  in 
electronic  form  at  the  point  of  receipt, 
but  the  rule  does  not  mandate  this 
method. 

As  noted,  the  rule  would  require  that 
specified  information  that  pertains  to 
each  Order  be  recorded  "immediately" 
following  receipt.  The  rule  does  not 
attempt  to  specify  a  time  limit  between 
receipt  and  recordation,  since  the  factor 
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may  differ  marginally  based  on  the 
volume  or  Orders  that  are  received  at 
any  one  time,  and  whether  a  particular 
Order  in  communicated  electronically 
or  orally.  Where  Order  information  is 
not  received  and  processed 
electronically,  it  is  expected  that  the 
time  required  will  be  defined  by 
reference  to  the  time  practically 
required  to  react  to  the  information 
received  and  either  enter  it  into  an 
electronic  database  or  manually  record 
it  for  later  translation  into  electronic 
form.  Whether  an  Order  is  received 
electronically  or  manually,  members 
would  be  required  to  accurately  time 
stamp  thee  Orders  on  receipt  to  comply 
with  the  requirements  of  the  Rule.  The 
rule  would  not  permit  the  "bunching" 
or  aggregating  of  Orders  for  these 
purposes  but  instead  would  require  that 
Lofonnation  pertaining  to  each  Order  be 
entered  sequentially  as  it  is  received. 

Paragraph  (b)  of  the  rule  lists  the 
various  items  of  information  that  are 
required  to  be  recorded  under  the  rule. 
We  note  that  this  list  does  not 
necessarily  reflect  all  of  the  information 
that  may  prove  to  be  necessary  or  useful 
for  audit  trial  piuposes.  and  that  other 
or  additional  items  of  information  could 
be  sought  after  NASDR  has  acquired 
experience  with  the  Order  Audit 
System.  For  purposes  of  understanding 
the  different  recording  requirements  in 
various  situations,  the  following 
description  categories  the  recording 
requirements  in  the  following  ways: 
basic  identifying  information  pertaining 
to  the  Order  itself,  or  to  members, 
departments  or  individuals  who  handle 
the  Order,  the  terms  of  the  Order  as 
specified  by  the  customer;  other 
information  related  to  the  Order; 
information  that  is  required  to  be 
recorded  whenever  an  Order  is  routed 
within  a  member  or  is  passed  from  one 
member  or  another;  information  that  is 
related  to  modifications  or 
cancellations;  and  information 
pertaining  to  a  complete  a  partial 
execution  of  an  Order. 

Identifying  information.  At  the  point 
that  an  Order  is  received  or  originated, 
certain  identifying  information  is 
required  to  be  recorded,  including  a 
unique  order  identifier  assigned  by  the 
member  firm,  the  member  identification 
8]rmbol  assigned  by  the  Association  to 
the  member,  and  the  date  on  which  the 
Order  was  received  or  originated.  The 
combination  of  these  three  elements 
will  uniquely  identify  an  Order  from  all 
other  Orders  received  or  originated  by 
any  member  on  any  day.  In  assigning 
order  identifies,  it  is  intended  that 
members  may  use  identification 
numbering  methods  that  they  presently 


employ,  consistent  with  any  specific 
requireinents  imposed  by  NASDR. 

Additional  identifying  information 
includes  the  identification  symbol 
assigned  by  the  Association  to  the 
security  issue;  an  identification  of  the 
department  and  any  registered  person 
who  receives  an  Order  from  a  customer: 
where  an  Order  is  originated  by  a 
member  firm,  an  identification  of  the 
department  where  the  Order  originated; 
and  where  a  member  is  using  a 
Reporting  Agent  to  help  fulfill  is 
reporting  obligations  under  Rule  6950. 
the  member  idiBntification  symbol 
assigned  by  the  Association  to  that  firm. 
As  noted  bislow.  additional  information 
wrill  be  required  to  be  recorded  when  a 
member  routes  or  passes  an  Order 
within  the  firm  or  to  another  member. 

With  respect  to  departments  and 
individuals  who  receive  Orders,  the  rule 
limits  coverage  to  persons  who  receive 
Orders  directly  from  customers,  rather 
than  from  other  members.  Rule  6910 
defines  the  term  "customer"  to  exclude 
members  or  other  broker-dealer  firms. 
This  formulation  results  from  the 
significant  compliance  burden  that 
could  result  from  identification  of  each 
individual  person  who  receives  an 
Order  from  any  source,  and  the 
relatively  greater  importance  for 
surveillance  purposes  attached  to 
identifying  persons  who  receive 
communicatiiMis  from  public  customers 
with  respect  to  their  Orders.  NASDR 
specifically  solicits  comment  on  the 
appropriateness  of  this  limitation. 

In  addition,  the  rule  requires 
identification  of  persons  who  are 
registered  with  the  Association,  rather 
than  extending  the  coverage  to 
"associated  persons."  *  Because  all 
persons  handling  orders  relating  to 
securities  are  required  to  be  registered 
with  the  Association,  we  believe  that 
this  requirement  should  not  create  a 
significant  problem  for  members.  In 
addition,  because  all  registered  persons 
are  assigned  a  numbw  by  the 
Association's  Central  Registration 
Depository  ("CRD"),  and  many  members 
may  use  these  numbers  cunendy  fbr 
purposes  of  identifying  registered 
persons  in  their  data  processing 
systems,  we  believe  that  the  limitation 
to  registered  persons  will  significantly 
lessen  the  compliance  burdens  that 
would  be  imposed. 

Terms  of  the  Order  The  following 
items  of  information  will  be  required 
with  respect  to  the  terms  of  the  Order 
that  are  specified  by  the  party  placing 
the  Order:  the  number  of  shares  to 
which  the  Order  applies;  designation  as 


»  See  NASD  Bylaw*.  Artide  I(q);  15  VS.C 
S78c(a)(18). 
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a  buy  or  sell  order,  designation  as  a 
market  order,  limit  order,  stop  order  or 
stop  limit  order,  any  limit  or  stop  price 
prescribed  in  tbe  Orden  designation  as 
a  short  sale  order,  designation  of  the 
time  limit  during  which  the  Order  is  to 
remain  in  force;  any  special  handling 
requests  contained  in  the  Order;  any 
minimum  number  of  shares  required  for 
execution;  and  the  date  on  which  the 
Order  expires. 

Prior  to  the  effective  date  of  the 
Proposed  Rules,  NASDR  will  prescribe 
the  types  of  special  handling  requests 
that  would  need  to  be  recorded.  The 
order  type  designations,  e.g..  market  or 
limit  order,  are  not  intended  to  be 
exclusive,  and  other  designations  of 
Order  types  that  may  be  prescribed  by 
NASDR  based  on  ciuxent  commercial 
practice  may  also  be  required.  Each 
such  item  of  information  is  required  to 
be  recorded  at  the  time  the  Order  is 
placed.  As  described  below,  where  a 
customer  modifies  an  existing  Order, 
the  modification  is  treated  as  a  new 
Order,  and  the  modified  information  is 
required  to  be  recorded  when  the 
modification  is  received. 

Other  information  related  to  the 
Order.  Other  information  directly 
related  to  the  Order  itself  includes:  the 
date  and  time  on  which  the  Order  was 
received;  the  type  of  customer  accoimt 
for  which  the  Older  is  placed;  whether 
the  Order  is  related  to  a  Program  Trade 
or  Index  Arbitrage  Trade  «:  and  any 
special  instructions  required  by  the 
customer  under  the  Commission's  Order 
Handling  Rules. 

As  noted  above,  recording  of  the  date 
and  time  on  which  the  Order  was 
received  is  of  paramount  importance  for 
reviewing  compliance  with  a  number  of 
regulatory  requirements,  because  of  the 
importance  of  the  timing  of  market 
developments  and  activities  by  the 
member  in  relation  to  Order  receipt 
time.  The  time  of  receipt  must  be 
accurately  recorded,  with  reference  to 
the  synchronized  time  that  is  required 
to  be  maintained  under  Rule  6930.  For 
purposes  of  defining  the  type  of  account 
for  which  the  Order  was  placed,  the  rule 
describes  four  categories:  retail, 
wholesale,  employee,  or  proprietary.  A 
separate  designation  for  "institutional" 
accounts  has  not  been  included  because 
of  our  understanding  that  firm  record 
keeping  procedures  do  not  make  use  of 
this  classification  for  most  purposes, 
and  there  is  no  clear  test  that  is  applied 
for  purposes  of  differentiating 
"institutional"  bom  other  public 


•Transaction  data  for  trades  that  ara  part  of  a 
program  trade  or  index  arbitrage  strategy  is  required 
by  the  New  York  Stock  Exchange  to  be  transmitted 
to  ACT  with  respect  to  securities  listed  on  that 
exchange. 


customer  accoimts.  NASDR  solicits 
comment  on  whether  the  prescribed 
categories  are  appropriate  and  useful. 

The  Rule  would  require  identification 
of  situations  in  which  a  customer 
provides  special  instructions  with 
respect  to  display  of  limit  orders, 
pursuant  to  Rule  llAcl-4(c)  under  the 
Exchange  Act.  That  rule  expressly 
excepts  from  the  requirement  to  display 
limit  orders:  (i)  block  orders,  imless 
customers  request  that  they  be 
displayed:  and  (ii)  those  situations  is 
which  customers  request  that  limit 
orders  not  be  displayed. 

Orders  routed  within  a  firm.  When  an 
Order  is  routed  to  another  department  of 
the  member  for  execution  or  for  other 
purposes,  item  20  of  Rule  6940 
prescribes  information  that  is  required 
with  respect  to  this  event.  Specifically, 
the  information  required  includes  the 
order  identifier  assigned  to  the  Order  by 
the  member,  the  member  identification 
symbol,  the  date  the  Order  was  first 
received  or  originated  by  the  member, 
an  identification  of  the  department  to 
which  the  Order  was  transmitted,  and 
the  date  and  time  the  Order  was 
received  by  that  department 

Orders  routed  to  another  firm.  When 
an  Order  is  sent  to  another  firm,  for 
execution  or  any  other  piupose,  items 
21  and  22  prescribe  the  information  that 
is  required  on  the  part  of  both  the 
sending  and  receiving  members  in  order 
to  accurately  track  the  Order.  With 
respect  to  the  sending  firm,  the 
following  elements  are  required  in  order 
for  the  C^der  Audit  System  to  track  the 
Order,  the  unique  order  identifier 
assigned  by  that  firm;  the  firm's  member 
identification  symbol;  the  date  on  which 
the  Order  was  originally  received  or 
originated  by  the  member;  the  date  and 
time  the  Order  is  transmitted;  the 
identification  symbol  of  the  member  to 
which  the  Order  is  transmitted;  and  the 
number  of  shares  that  are  routed.  The 
requirement  to  record  the  member 
identification  symbol  assigned  by  the 
Association  to  the  receiving  firm  will 
require  that  each  Reporting  Member 
retain  a  list  of  symbols  assigned  to  all 
members  by  the  Association  for 
electronic  reporting  purposes. 

Where  an  Order  is  transmitted  to 
another  member,  the  receiving  firm  is 
required  to  capture  all  of  the  elements 
prescribed  in  Rule  6940(b)  that  apply 
whenever  an  Order  is  received.  For 
example,  it  is  required  to  assign  its  own 
unique  order  identifier  and  to  record  all 
the  other  terms  pertaining  to  the  Order, 
regardless  of  whether  the  Order  is 
originated  by  the  transmitting  member 
or  by  a  third  party.  In  addition  to  these 
requirements,  other  elements  pertaining 
to  the  sending  firm  are  required. 


Specifically,  the  receiving  firm  will  be 
required  to  record  the  unique  order 
identifier  assigned  by  the  sending  firm, 
that  firm's  member  identification 
symbol,  and  the  date  the  Order  was 
originally  received  or  originated  by  the 
transmitting  firm.  In  aggregate,  this 
information  will  be  used  to  link  the 
Order  from  firm  to  firm  for  purposes  of 
accurately  tracking  each  Order  that  is 
passed.  NASDR  requests  comment  as  to 
the  burdens  involved  in  requiring  each 
receiving  firm  to  record  this  identifying 
information  with  respect  to  each 
telephoned  Order  between  members. 

Modifications  and  cancellations. 
Whenever  a  member  modifies  the  terms 
of  an  Order  that  it  has  originated,  or 
receives  a  modification  of  terms  from  a 
customer  or  from  another  member,  the 
Order  Audit  System  will  treat  the 
modification  effectively  as  a 
cancellation  of  the  original  Order  and  its 
replacement  by  the  modified  Order. 
Accordingly,  in  this  circumstance,  all  of 
the  other  information  items  prescribed 
by  the  rule,  including  a  new  order 
identifier,  would  need  to  be  recorded  as 
if  the  Order  was  modified  were 
originated  or  received  at  the  time  of  the 
modification.  In  addition,  to  permit  the 
liidcage  by  the  Order  Audit  System  of 
this  "new"  Order  to  the  previous  one, 
item  23  requires  that  the  following 
elements  be  recorded:  the  order 
identifier  that  was  assigned  prior  to  the 
modification;  the  date  and  time  the 
modification  was  originated  or  received; 
and  the  date  the  original  Order  was  first 
originated  or  received  by  the  member. 

In  the  case  of  a  "true"  cancellation  of 
an  existing  Order,  whether  it  is  a  total 
or  pfutial  cancellation,  the  following 
elements  are  required  to  be  recorded: 
the  order  identifier  assigned  by  the 
Reporting  Member;  its  member 
identification  symbol;  the  date  the 
Order  was  first  originated  or  received  by 
the  Reporting  Member  the  date  and 
time  the  cancellation  was  originated  or 
received;  if  the  open  balance  of  an  Order 
is  canceled  after  a  partial  execution,  the 
number  of  shares  canceled;  and  whether 
or  not  the  Order  was  canceled  at  the 
instruction  of  the  Reporting  Member,  or 
a  customer. 

Executions.  One  of  the  most  critical 
fimctions  of  the  Order  Audit  System 
will  be  to  link  information  reported  to 
the  Order  Audit  System  with 
transaction  data  that  members  are  now 
required  to  report  to  ACT.  This  linkage 
is  central  to  the  construction  of  a  wholly 
integrated  audit  trail  that  incorporates 
the  new  requirements  with  existing 
information  for  purposes  of  tracking 
each  Order  from  the  time  that  it  arises 
imtil  it  is  executed,  modified,  or 
canceled.  This  linkage  is  accomplished 
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principally  by  requiring  that  the 
executing  member  firm  record,  and 
report  to  the  Order  Audit  System  imder 
Rule  6950,  the  Branch  Sequence  number 
included  in  each  report  to  ACT  for  a 
trade  associated  wiUi  the  Order.  The 
member  firm  reporting  to  ACT  must 
include,  in  the  Branch  Sequence  field  of 
the  ACT  report,  and  Order  identifier 
that  is  unique  for  that  firm  throughout 
the  reporting  day.  In  addition,  for 
purposes  of  linking  transaction  and 
order  data,  members  will  be  required  to 
record  and  report  the  unique  order 
identifier  assigned  by  the  firm,  the 
firm's  member  identification  symbol; 
and  the  date  the  Order  was  first 
originated  or  received. 

In  addition  to  these  elements,  item  25 
of  Rule  6940(b)  prescribes  the  following 
elements:  a  designation  of  the  Order  as 
fiilly  or  partially  executed;  the  number 
of  shares  to  which  a  partial  execution 
applies  and  the  number  of  unexecuted 
shares  remaining;  an  identification  of 
each  registered  person  who  executed  the 
Order;  and  the  date  and  time  of 
execution.  Because  the  rule  would 
prescribe  identification  pf  each 
registered  person  who  receives  an  Ordw 
from  a  customer  (see  "Identifying 
Information"  above),  in  tandem  writh 
this  requirement,  the  Order  Audit 
Sjrstem  will  be  able  to  identify  each 
individual  involved  at  the  inception  of 
the  receipt  of  an  Order  from  a  customer, 
and  each  individual  who  actually 
executes  every  Order.  As  noted  above, 
the  identity  of  traders  who  execute  non- 
electronic Orders  at  market  maker 
trading  desks  is  not  being  required,  but 
instead  NASDR  is  proposing  an 
amendment  to  Rule  3110  to  require  that 
this  identifying  information  be  recorded 
in  connection  with  each  such  Order  that 
is  executed  so  that  the  information  will 
be  available  for  regulatory  piuposes. 
The  requirements  of  the  proposed 
amendment  to  Rule  3110  will  be 
effective  only  from  January  1. 1999  until 
January  31,  2000,  at  which  time  the 
identify  of  all  registered  persons  who 
execute  an  Order  will  be  required  to  be 
recorded  with  the  other  information 
items  listed  under  Rule  6940(b)(25). 

Rule  6950 — Order  data  transmission 
requirements.  Rule  6950  prescribes  the 
requirements  that  apply  to  transmitting 
to  the  Order  Audit  System  information 
that  is  recorded  imder  rule  6940. 
Paragraph  (a)  states  the  general 
requirement  that  all  applicable 
information  that  is  required  to  be 
recorded  with  regard  to  a  particxUar 
Order  must  be  transmitted  to  the  Order 
Audit  System  by  the  Reporting  Member, 
or  by  a  Reporting  Agent  that  agrees  to 
send  reports  on  behalf  of  the  Recording 
Member. 
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Paragraph  (b)  sets  forth  the  means  by 
which  a  data  is  required  to  be 
transmitted.  Subparagraph  (1)  provides 
that  all  Order  information  shall  be 
transmitted  in  electronic  form,  as  may 
be  prescribed  by  the  Association  from 
time  to  time,  to  a  receiving  location 
designated  by  the  Association. 
Compliance  with  the  reprarting 
requirements  of  the  Proposed  Rules 
generally  will  require  member  firms  to 
modify  existing  systems  to  permit 
efficient  and  timely  transmission  of 
information, or  in  some  cases,  to  create 
new  data  capturing  and  reporting 
systems.  Based  on  the  final 
requirements  contained  in  the  Proposed 
Rules  following  their  approval  by  the 
Commission,  NASDR  will  consult  with 
and  provide  notices  to  members  as 
necessary  in  order  to  further  clarify  the 
changes  that  will  be  required  and  to 
assist  member  firms  in  nrmlring  these 
modifications  in  the  most  cost-efficient 
way  possible.  In  circumstances  where 
the  cost  of  such  changes  appears  to  be 
disproportionate  based  on  the  size  of  the 
firm  or  the  nature  of  its  trading  activify, 
paragraph  (c)  as  discussed  below  would 
permit  the  reporting  responsibilify  to  be 
assumed  by  another  member  that 
maintains  the  technological  capabilify 
to  perform  this  function.  NASDR 
specifically  solicits  comment  fiom  . 
member  firms  on  this  issue,  to  the 
extent  that  they  have  information  that 
would  permit  an  estimate  of  the  costs 
that  woidd  be  required  based  on  the 
configiuation  of  the  Order  Audit  system 
defined  by  the  Proposed  Rides. 

Subparagraph  (b)(2)  prescribes  other 
requirements  for  transmitting  reports. 
Each  Reporting  Member  would  be 
required  to  transmit,  on  the  day  that  the 
Order  is  received,  originated,  canceled, 
modified,  transmitted,  or  executed,  each 
applicable  item  of  Order  data  required 
to  be  recorded  in  electronic  form  under 
Rule  6940  that  is  available  on  that  day, 
including  information  pertaining  to 
modifications,  cancellations  or 
executions  that  ocgur  on  that  day. 
WheiB  information  that  initially  is 
recorded  changes  later  in  the  same  day 
because,  for  example,  a  customer 
determines  to  modify  the  terms  of  the 
Order  due  to  changing  market 
conditions,  consistent  with  the 
requirements  noted  above  (see 
"Modifications  and  Cancellations"),  the 
member  would  report  the  modified 
Order  as  if  it  were  a  new  Order,  along 
with  the  other  information  required  to 
be  recorded  when  Orders  are  modified. 

With  respect  to  Orders  that  are  not 
fully  executed  on  that  day  that  they.are 
received,  any  additional  information 
pertaining  to  the  Order,  including 
execution  information,  would  be 


transmitted  on  the  day  that  it  first 
becomes  available.  The  rule  provides 
that  Order  reports  will  be  transmitted  in 
either  single  or  multiple  files  during 
such  business  hours  as  may  be  ' 

prescribed  by  the  Association.  This 
provision  is  intended  to  provide 
members  with  the  flexibilify  to  provide 
reports  in  the  most  time  and  cost- 
efficient  way.  Particularly  during 
periods  of  heavy  volume,  it  may  be 
desirable  to  transmit  ^ups  of  report  at 
various  intervals  during  the  course  of 
the  day.  In  addition,  this  flexibilify  is 
intended  to  avoid  delays  or  other 
problems  in  processing  information  by 
the  Order  Audit  System  that  could  be 
caused  by  the  transmission  of  reports  by 
member  firms  at  or  near  the  same  point 
in  time. 

Based  on  further  development  of  the 
Order  Audit  System  and  determinations 
relating  to  system  capacify  and  other 
factors,  NASDR  will  prescribe  the  hours 
during  which  information  may  be 
transmitted.  The  prescribed  hours  likely 
will  extend  past  the  end  of  the  trading 
day.  The  proposal  contemplates  that  ail 
Order  information,  along  with 
corresponding  ACT  data  that  has  been 
integrated  with  such  information,  will 
be  available  to  NASDR  staff  at  the 
beginning  of  the  trading  day  following 
the  day  on  which  the  information  haa 
been  transmitted. 

Paragraph  (c)  provides  the  conditions 
to  use  agreements  between  membera 
and  Reporting  Agents,  by  which  these   ^ 
agents  agree  to  fulfill  reporting 
obligations  under  the  Rule.  Each 
agreement  is  required  to  be  set  forth  in 
writing,  specifying  the  respective 
functions  and  responsibilities  of  each 
parfy.  Further,  each  agreement  is 
required  to  be  maintained  by  each  party.' 
Subparagraph  (c)(3)  provides  that  the 
Reporting  Member  in  each  case  remains 
primarily  responsible  for  compliance 
with  the  reporting  obligations.  It  is 
expected  therefore  that  each  member 
that  is  a  parfy  to  such  an  agreement  will 
exercise  appropriate  diligence  to  insure 
that  the  Reporting  Agent  is  discharging 
the  member's  obligations. 

NASDR  believes  that  the  abilify  to 
rely  on  reporting  relations  is  important 
to  the  practicabilify  of  the  Order  Audit 
System  from  the  standpoint  of  many 
small  and  medium-size  firms.  Presentiy. 
clearing  relationships  often  include  the 
responsibilify  to  report  trade 
information  to  ACT  on  behalf  of 
member  firms.  It  is  intended  that  these 
existing  relationships  can  also  be  used 
for  purposes  of  Order  Audit  System 
reports.  NASDR  8i>ecifically  solicits 
comment  on  costs  or  difficulties  that 
could  be  involved  in  amendment 
existing  clearing  and  reporting 
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relationships  to  encompass  reporting 
obligations  under  Rule  6950. 

Rule  6960— Violation  of  order  audit 
system  rules.  Rule  6960  provides  that 
failure  to  comply  with  any  of  the 
requirements  set  forth  in  the  Proposed 
RuJes  may  be  considered  conduct  that  is 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade,  in 
violation  of  NASD  Rule  2110.  This 
provision  emphasizes  the  importance  of 
the  Order  Audit  System  to  the 
regulatory  mission  of  the  Association 
and  NASDR.  NASIJR  believes  that 
violations  of  the  Proposed  Rules  that 
may  be  deemed  to  be  violations  of  Rule 
2110  of  the  Conduct  Rules  would 
include  patterns  of  persistent  or 
repeated  violations,  or  submissions  of 
inaccurate  reports.  Ordinarily,  cases  of 
isolated  or  inadvertent  violations  would 
not  be  considoed  to  be  violations  of 
Rule  2110  but  could  be  subject  to 
specified  fines  imposed  in  an  expedited 
process.  In  this  regard,  NASDR 
specifically  solicits  comment  on 
whether  the  Proposed  Rules  should  be 
included  among  the  rules  subj^  to  the 
disciplinary  penalties  and  procedures 
contained  Rule  9217  and  IM-9217  of  the 
NASD  Code  of  Procedure.^ 

flu7e  6970— Effective  date.  NASDR  is 
proposing  that  the  requirements  of  Rule 
6930  be  effective  for  all  members  on 
February  2,  1998.  This  proposed 
effective  date  pie-dates  by 
Approximately  six  months  the  proposed 
application  to  certain  Orders  of  the 
other  Proposed  Rules.  Because  the 
synchronization  requirement  is 
designed  to  ensiue  the  acciiracy  of  times 
of  events  that  are  recorded  for  regulatory 
purposes,  including  under  current 
regulations,  the  requirement  has  a 
purpose  that  is  broader  that  the  acciirate 
recordation  of  times  pursuant  to  the 
Proposed  Rules.  Accordingly,  NASDR 
preliminarily  believes  that  it  may  be 
appropriate  to  implement  this 
requirement  as  soon  as  is  feasible.  In 
addition,  an  earlier  implementation  of 
the  requirement  could  provide  NASDR 
with  experience  that  could  be  useful  in 
preparing  for  the  implementation  of  the 
Order  Audit  System.  NASDR 
specifically  solicits  comment  on  the 
feasibility  of  this  implementation  date, 
based  on  any  necessary  enhancements 
to  existing  systems  that  would  be 
required.  In  particular,  comments 
should  address  the  extent  to  which 
nmniml  or  "punch"  clocks  current  are  in 
use  for  purposes  of  complying  with 
regulatory  requirements,  and  the  extent 


'  See  also  Rule  476A  and  Supplementary  Material 
of  the  New  York  Stock  Exchange  Guide  for 
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to  which  business  clocks  now  record  in 
seconds,  or  the  timetable  for  any 
existing  plans  to  upgrade  these  clocks. 

Because  of  the  su&tantial  compliance 
burdens  that  will  be  associated  with 
systems  and  other  changes  in  order  to 
permit  member  firms  to  record  and 
report  all  the  information  that  would  be 
required  under  the  Proposed  Rules,  as 
noted  above,  NASDR  is  proposing  to 
apply  the  requirements  on  August  8. 
1998  only  to  Orders  that  are  captured  by 
members  in  electronic  form  upon  or 
promptly  after  receipt  ("electronic 
orders").  Where  Orders  presently  are 
communicated  by  telephone  or  some 
other  means  but  are  routinely  entered 
into  an  electronic  data  base  as  soon  they 
are  received.  NASDR  preliminarily 
believes  that  its  is  appropriate  to  treat 
these  Orders  in  the  same  way  as  if  they 
were  transmitted  directly  in  electronic 
form.  NASDR  solicits  comment  on 
whether  this  treatment  is  appropriate. 

In  addition,  a  January  1, 1999 
implementation  date  would  apply  to 
Orders  that  are  not  communicated  or 
routinely  entered  electronically  ("non- 
electronic orders"),  where  they  are 
received  at  the  trading  desk  by  members 
that  are  market  makers  in  the  subject 
securities.  Under  this  provision,  only 
certain  information  items  initially 
would  be  required  to  be  recorded  and 
reported  to  the  Order  Audit  System. 
These  information  items  in  general 
correspond  to  those  items  that  are 
expected  to  be  generally  available  at  the 
trading  desk  at  the  time  that  Orders  are 
received.  Specifically,  the  required 
items  include:  the  order  identifier 
assigned  to  the  Order  by  the  market 
maker,  the  date  and  time  on  which  the 
Order  was  originated  or  received;  the 
member  identification  symbol  assigned 
by  the  Association;  the  identification  of 
the  Reporting  Member's  Reporting 
Agent,  where  applicable;  the  symbol 
assigned  by  the  Association  to  the 
securities  that  are  the  subject  of  the 
Order;  where  applicable,  the 
designation  of  the  ordhr  as  a  short  s€tle; 
whether  the  Order  is  to  buy  or  sell;  the 
quantity  of  shares;  the  designation  of  the 
time  in  force  that  applies  to  the  Order, 
the  expiration  date;  the  type  of  accoimt 
for  which  the  Order  is  submitted;  any 
request  by  a  customer  that  a  limit  order 
not  be  displayed  or  that  a  block  order 
be  displayed  pursuant  to  Rule  llAcl- 
4(c)  of  the  Exchange  Act:  the 
designation  of  the  type  of  Order  (market, 
limit,  stop,  or  stop  limit);  the 
designation  of  any  stop  or  limit  price; 
any  designation  of  a  minimum  number 
of  shares  that  must  be  executed;  any 
special  hAnHling  instructions;  where  a 
member  receives  an  Order  from  another 
member,  the  order  identifier  assigned  to 


the  Order  by  the  member  that  transmits 
the  Order,  the  member  identification 
symbol  assigned  by  the  Association  to 
the  member  that  transmits  the  Order, 
and  the  date  the  Order  was  first 
originated  or  received  by  the  member 
that  transmits  the  Order;  and  other 
relevant  information  when  the  order  is 
executed,  canceled,  modified  or 
transmitted  to  another  member.  As 
noted  above,  data  concerning  all  Orders 
that  are  not  received  electronically  will 
be  required  to  be  captured  manually 
immediately  after  receipt  and  recorded 
intre-day  in  electronic  form. 

NASDR  is  not  proposing  to  require 
initially  that  the  identification  of  each 
trader  who  executes  non-electronic 
Orders  received  at  the  trading  desk  of  a 
market  maker  be  recorded.  However, 
NASDR  is  proposing  an  amendment  to 
Rule  3110  to  require  that  this  item  be 
recorded  in  some  form,  so  that  this 
information  can  be  available  for 
regulatory  purposes  on  request. 
As  noted  above,  the  proposed 
inclusion  of  these  Orders  in  the  Order 
Audit  System  by  January  1, 1999  reflects 
the  important  role  that  market  makers 
play  in  the  market  for  Nasdaq  securities 
and  the  paramount  regulatory  and 
surveillance  interest  in  assuring  that 
market  makers  comply  with  all  of  their 
obligations.  At  the  same  time,  the 
proposal  to  reduce  the  number  of 
elements  that  must  be  captured  initially 
by  market  makers  when  receiving 
telephone  or  other  non-electronic  orders 
recognizes  that  requiring  the  manual 
transcription  of  all  data  elements, 
including  those  that  may  not  be 
inunediately  available  to  a  registered 
person  at  the  trading  desk,  in  a  form  that 
can  be  reported  to  the  Order  Audit 
System  could  impede  an  orderly  aiKl 
efficient  implementation  of  the  Ordor 
Audit  System.  In  particular,  this 
provision  recognizes  the  unique  nature 
of  market  maker  trading  desks,  in  terms 
of  the  volume  of  Orders  processed  and 
the  attendant  difficulties  that  could 
result  in  attempting  to  record  and  report 
the  specified  information  during  periods 
of  high  volume  and  changing  market 
conditions. 

Following  finalization  of  the  system 
configuration  and  requirements  based 
on  Commission  approval,  substantial 
systems  development  and  testing  willlw 
required  prior  to  August  8, 1998. 
NASDR  may  seek  a  representative  group 
of  member  firms  to  participate  in  early 
testing  and  in  a  voluntary  pilot  program 
in  advance  of  the  effective  date  in  order 
to  identify  problems  and  gain  insight 
into  reporting  patterns  and  volimies. 
NASDR  will  provide  periodic  notices  to 
its  members  prior  to  die  effective  date 
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with  regard  to  these  development 
activities. 

Rule  6970  propose  to  apply  the  Order 
Audit  System  requirements  on  January 
31,  2000  to  all  Orders.  Accordingly, 
non-electronic  Orders,  whether 
recorded  at  a  market  maker  trading  desk 
or  at  another  location  would  be  ftHly 
subject  to  all  of  the  recording  and 
reporting  requirements  of  the  Proposed 
Rules  on  such  date.  NASDR  solicits 
comment  on  this  issue  and  on  the 
implementation  schedule  generally, 
based  on  system  changes  or  other  £BK:tors 
that  would  apply  to  members  that  do 
not  presently  maintain  systems  for 
electronic  receipt  and  routing.^and  on 
any  associated  cost  estimates. 

NASDR  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  •  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest  by  creating  an  Order 
Audit  System  that  would  provide  a 
substantially  enhanced  body  of 
information  regarding  ordera  and 
transactions  that  would  improve  the 
NASDR's  ability  to  conduct  surveillance 
and  investigations  of  member  firms  for 
violations  of  Ass(x:iation  rules.  In 
addition,  the  implementation  of  the 
Order  Audit  System  would  directly 
fulfill  one  of  the  undertakings  contained 
in  the  SEC  Order  relating  to  the 
effectuation  of  the  Association's 
regulatory  responsibilities.  Pursuant  to 
the  SEC  Order,  the  Association  agreed  to 
undertake  to  design  and  implement  by 
August  8, 1998  (or  as  specified  by 
further  Order  of  the  Commission)  an 
audit  trail  sufficient  to  enable  the 
Association  to  rec:onstruct  markets 
promptly,  conduct  efficient  surveillance 
and  enforce  its  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiutherance 
of  the  purposes  of  Uie  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  the  pnKess  of  developing  the 
proposed  rule  change.  NASDR 
consulted  generally  with  industry 


representatives  and  received  a  number 
of  conunent  letters  in  connection  with 
this  consultation.  Such  comment  letters 
are  available  from  NASDR  upon  request. 

m.  Date  of  EflGBctiveness  of  the 
Propoaed  Rule  Change  and  Timing  fbr 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Begiater  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finrjing  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  of 

B.  Institute  pnxeedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CcmimentB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimaents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secnirities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  c:hange  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-97-56  and  should  be 
submitted  by  September  26. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-23602  Filed  9-t-fl7;  8:45  am) 

BIUMQ  COOE  M>1»-01-« 


DEPARTMENT  OF  TRANSPORTATKM 
Office  of  the  Secretary 

Applications  of  Custom  Air  Tianaport, 
inc.,  for  Cartiflcate  Authority 

AQBICY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  97-8-29)  Dockets  OST-97-2255 
and  OST-97-2256. 


SUMMARY:  The  Department  of 
Transportation  is  direc:ting  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Custom  Air 
Transport.  Inc.,  fit.  willing,  and  able, 
and  awarding  it  certificates  of  public 
cxinvenience  and  necessity  to  engage  in 
interstate  and  fiDreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  15,  1997. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filedin  Dockets 
OST-97-2255  and  OST-«7-2256  and 
addressed  to  Department  of 
Transportation  Dockets.  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W..  Rm.  PL-401. 
Washington,  D.C  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attaczhment  A  to  the  order. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  August  29, 1997. 
Oaaries  A.  Hnimicatt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  97-23511  Filed  9-4-47;  8:45  am) 
atuMQ  cooc  4tie-«s-p 


•isvs.c.i7So-a. 


•17(7K200.30-3(aMl2). 


DEPARTMENT  OF  TRANSPORTATION 

Privacy  Act  of  1974;  Notice  To  Amend 
System  of  Records  To  Include  New 
Routine  Uses 

AQBICY:  Department  of  Transportation. 
ACTION:  Notice  to  amend  system  of 
records  to  include  new  routine  uses. 

SUMMARY;  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)),  the 
Department  of  Transportation  is  issuing 
notice  of  our  intent  to  amend  the  system 
of  records  entitled  DOT/ ALL  11, 
Integrated  Personnel  and  Payroll  S)rstem 
(IPPS)  to  include  new  routine  uses.  We 
invite  public  conmient  on  this 
publication. 
EFFECTIVE  DATE:  October  6.  1997. 
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ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  U.S.  Department  of  Transportation, 
OfBce  of  the  Chief  Information  Officer 
(S-80),  Attn:  Privacy  Act  Officer,  400 
7th  Street.  SW..  Washington.  DC  20590. 

TOR  FURTHER  INFORMATION  CONTACT: 
Crystal  M.  Bush,  Privacy  Act 
Coordinator,  Office  of  the  Chief 
Information  Officer  (S-80),  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW..  Washington,  DC  20590. 
Telephone:  (202)  366-9713.  Fax:  (202) 
366-7066,  Internet  Address: 
ciystal.bush9ost.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Discussion  of  PropoMd  Additioiu  to 

Routine  Use 

Pursuant  to  section  453A(b)(lMc)  of 
Pub.  L.  104-193,  the  Personal 
Responsibility  and  Work  Opporttinity 
Reconciliation  Act  of  1996,  the 
Department  of  Transportation  will 
disclose  data  from  its  Integrated 
Personnel  and  Payroll  System  (IPPS)  to 
the  Office  of  Child  Support 
Enforcement.  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  use  in 
its  Federal  Parent  Locator  System 
(FPLS)  and  Federal  Tax  Offset  System. 
DHHS/OCSE  No.  09-90-0074. 
Information  on  this  system  was  last 
published  at  61  FR  38754,  July  25, 1996. 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  Effective  October  1 , 
1997,  the  FPLS  will  be  enlarged  to 
include  the  National  Directory  of  New 
Hires,  a  database  containing  information 
on  employees  conunencing 
employment,  quarterly  wage  data  on 
private  and  public  sector  employees, 
and  information  on  unemplojonent 
compensation  benefits.  Effective 
October  1,  1998,  the  FPLS  will  be 
expanded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 


continue  to  be  processed  after  October 
1,1998. 

The  data  to  be  disclosed  by  DOT  to 
the  FPLS  include:  employee  name, 
employee  date  of  birth,  employee  social 
security  number,  employee  address, 
employee  date  of  hire,  employee  state  of 
hire,  employer  name,  employer  address, 
employer  ID  number. 

In  addition,  names  and  social  security 
numbers  submitted  by  DOT  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  sec\irity 
number  provided  is  correcL 

The  data  disclosed  by  DOT  to  the 
FPLS  will  also  be  disclosed  by  the 
Office  of  Child  Support  Enforcement  to 
the  Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  taxretiim. 

n.  Compatibilify  of  Proposed  Routiiie 
Uses 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines,  51  FR  18982. 
18985,  May  23, 1986.  Since  the 
proposed  uses  of  the  data  are  required 
by  Pub.  L.  104-193,  they  are  clearly 
necessary  and  proper  uses,  and 
therefore  "compatible"  uses  which  meet 
Privacy  Act  requirements. 

m.  EffiBct  of  the  Proposed  Changes  on 
Individuals 

We  will  disclose  information  under 
the  proposed  routine  uses  only  as 
required  by  Pub.  L.  104-193  and  as 
permitted  by  the  Privacy  Act. 

Accordingly,  the  DOT  ALL/11 
Integrated  Personnel  and  Payroll  system 
notice  originally  published  at  59  FR 
46078,  Sept.  6,  1994,  and  most  recently 
amended  at  61  FR  42301.  Aug.  14. 1996, 
is  further  amended  as  set  forth  below. 

DOT/ ALL  11 

SYSTEM  name: 

Integrated  Personnel  and  Payroll 
System  (IPPS). 

SECURTTY  classification: 
Unclassified  sensitive. 


SYSTEM  LOCATION: 

U.S.  Department  of  Transportation 
(DOT).  Office  of  the  Secretary  (OST), 
400  7th  Street,  SW.,  Washington,  DC 
20590.  Working  copies  of  certain 
records  are  held  by  OST,  all  DOT 
Operating  Administrations.  Office  of  the 
Inspector  General  (OIG).  and  the 
National  Transportation  Safety  Board 
(NTSB).  (DOT  provides  personnel  and 
payroll  services  to  NTSB  on  a 
reimbursable  basis,  although  NTSB  is 
not  a  DOT  entify.  This  is  done  for 
economy  and  convenience  since  both 
organizations'  missions  are 
transportation  oriented  and  located  in 
the  same  geographic  areas.). 

CATraOMES  OF  MDIVI00AL8  COVERS)  BY  TMC 

system: 

Prospective,  present,  and  former 
employees  in  the  Office  of  the  Secretary 
of  Transportation  (OST).  Bureau  of 
Transportation  Statistics  (BTS).  Federal 
Aviation  Administration  (FAA).  Federal 
Highway  Administration  (FHWA). 
Federal  Railroad  Administration  (FRA), 
Federal  Transit  Administration  (FTA), 
Maritime  Administration  (MARAD). 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  Office  of  the 
Insf>ector  General  (OIG),  Research  and 
Special  Programs  Administration 
(RSPA),  St.  Lawrence  Seaway 
Development  Corporation  (SLSDC). 
Transportation  Administrative  Service 
Center  (TASC).  National  Transportation 
Safefy  Board  (NTSB).  and  civilian 
employees  of  the  United  States  Coast 
Guard  (USCG). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  those  records 
required  to  insure  that  an  p  nployee 
receives  his  or  her  pay  and  personnel 
benefits  as  required  by  law.  It  includes, 
as  appropriate:  Service  Record. 
Employee  Record,  Position 
Identification  Strip,  Claim  for  10-Point 
Veteran  Preference,  Request  for  Referral 
Eligibles,  Request  and  Justification  for 
Selective  Factors  and  Quality  Ranking 
Factors,  Certification  of  Insured 
Employee's  Retired  Status  (Federal 
Employees'  Group  Life  Insurance 
(FEGLI)),  Notification  of  Personnel 
Action,  Notice  of  Short-Term 
Employment,  Request  for  Insurance 
(FEGLI).  Designation  of  Beneficiary 
(FEGLI),  Notice  of  Conversion  Privilege. 
Agency  Certification  of  Insurance  Status 
(FEGLI).  Request  for  Approval  of  Non- 
Competitive  Action,  ApfHiintment 
Affidavits,  Declaration  of  Appointee, 
Agency  Request  to  Pass  Over  a 
Prefiarence  Eligible  or  Object  to  an 
Eligible.  Official  Personnel  Folder, 
Official  Personnel  Folder  Tab  Insert. 
Incentive  Awards  Program  Annual 


Report,  Application  for  Leave,  Monthly 
Report  of  Federal  Civilian  Employment, 
Payroll  Report  of  Federal  Civilian 
Employment,  Semi-annual  Report  of 
Federal  Participation  in  Enrollee 
Programs,  Request  for  Official  Personnel 
Folder  (Separated  Employee),  Statement 
of  Prior  Federal  Civilian  and  Military 
Service.  Personal  Qualifications 
Statement.  Continuation  Sheet  for 
Standard  Form  171  "Personal 
Qualifications  Statement",  amendment 
to  Personal  Qualifications  Statement. 
Job  Qualifications  Statement,  Statement 
of  Physical  Ability  for  Light  Duty  Work, 
Request.  Authorization.  Agreement  and 
Certification  for  Training,  United  States 
(U.S.)  Govenunent  Payroll  Savings  Plan- 
Consolidated  Quarterly  Report, 
Financial  Disclosure  Report, 
Information  Sheet-Financial  Disclosure 
Report,  Payroll  for  Personal  Services, 
Pay  Receipt  for  Cash  Payment — Not 
Transferable,  Payroll  Change  Slip, 
Payroll  for  Personal  Service— Payroll 
Certification  and  Summary — 
Memorandum,  Record  of  Leave  Data. 
Designation  of  Beneficiary — Unpaid 
Compensation  of  Deceased  Civilian 
Employee,  U.S.  Savings  Bond  Issue  File 
Action  Request,  Subscriber  List  for 
Issuance  of  United  States  Savings 
Bonds.  Request  for  Payroll  Deductions 
for  Labor  Organization  Dues.  Revocation 
of  Voluntary  Authorization  for 
Allotment  of  Compensation  for  Payment 
of  Labor  Organization  dues.  Request  by 
Employee  for  Payment  of  Salaries  or 
Wages  by  Credit  to  Account  at  a 
Financial  Organization,  Designation  of 
Beneficiary — Unpaid  Compensation  of 
Deceased  Civilian  Employee.  U.S. 
Savings  Bond  Issue  File  Action  Request. 
Subscriber  List  for  Issuance  of  United 
States  Savings  Bonds,  Request  for 
Payroll  Deductions  for  Labor 
Organization  Dues.  Revocation  of 
Voluntary  Authorization  for  Allotment 
of  Compensation  for  Payment  of  Labor 
Organization  Dues,  Request  by 
Employee  for  Payment  of  Salaries  or 
Wages  by  Credit  to  Account  at  a 
Financial  Organization,  Authorization 
for  Purchase  and  Request  for  Change: 
U.S.  Series  EE  Savings  Bond.  Request  by 
Employee  for  Allotment  of  Pay  for 
Credit  to  Savings  Accoimts  with  a 
Financial  Organization,  Application  for 
Death  Benefits — Civil  Service 
Retirement  System.  Application  for 
Retirement — Civil  Service  Retirement 
System,  Superior  Officer's  Statement  in 
Connection  with  Disability  Retirement, 
Physician's  Statement  for  Employee 
Disability  Retirement  Purposes. 
Transmittal  of  Medical  and  Related 
Documents  for  Employee  Disability 
Retirement.  Request  for  Medical 


Federal  Register  /  Vol.  62.  No.  172  /  Friday,  September  5,  1997  /  Notices 


47107 


Records  (To  Hospital  or  Institution)  in 
Connection  with  Disability  Retirement, 
Application  for  Refund  of  Retirement 
Deductions,  Application  to  Make 
Deposit  or  Redeposit,  Application  to 
Make  Volimtary  Contribution,  Request 
for  Recovery  of  Debt  Due  the  United 
States  (Civil  Service  Retirement 
System),  Register  of  Separations  and 
Transfers — Civil  Service  Retirement 
System.  Register  of  Adjustments— Civil 
Service  Retirement  System.  Annual 
Summary  Retirement  Fund 
Transactions,  Designation  of 
Beneficiary — Civil  Service  Retirement 
System,  Health  Benefits  Registration 
Form-Federal  Employees  Health 
Benefits  Program,  Notice  of  Change  ia" 
Health  Benefits  Enrollment,  Transmittal 
and  Summary  Report  to  Carrier — 
Federal  Employees  Health  Benefits 
Program.  Report  of  Withholding  and 
Contributions  for  Health  Benefits.  Group 
Life  Insurance,  and  Civil  Service 
Retirement,  Report  of  Withholdings  and 
Contributions,  Employee  Service 
Statement,  Election  of  Coverage  and 
Benefits,  Designation  of  Beneficiary, 
Position  Description,  Inquiry  for  United 
States  Government  Use  Only, 
Application  for  Retirement — Foreign 
Service  Retire  System.  Designation  of 
Beneficiary,  Application  for  Refund  of 
Retirement  Contributions  (Foreign 
Service  Retirement  System),  Election  to 
Receive  Extra  Service  Credit  Towards 
Retirement  (or  Revocation  Thereof), 
Application  for  Service  Credit, 
Employee  Suggestion  Form,  Meritorious 
Service  Increase  Certificate,  Foreign 
Service  Emergency  Locator  Information. 
Leave  Record.  Leave  Summary, 
Individual  Pay  Card,  Time  and 
Attendance  Report,  Time  and 
Attendance  Report  (For  Use  Abroad). 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBI: 
49  U.S.C  322. 

PURPOSE(S): 

This  system  integrates  personnel  and 
pajrroll  functions. 

ROUTINE  USES  OF  RECORDS  MAMTAINB)  IN  THE 
SYSTBi  MCLUOMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Records-are  maintained  for  control 
and  accountability  of:  Pay  and 
allowances;  permanent  and  temporary 
pay  changes;  pay  adjustments;  travel 
advances  and  allowant:es;  leave 
balances  for  employees;  earnings  and 
deductions  by  pay  periods,  and  pay  and 
earning  statements  for  employees; 
management  information  as  required  on 
an  ad  hoc  basis;  payroll  checks  and 
bond  history;  union  dues;  withholdings 
to  financial  institutions,  charitable 
organizations  and  professional 


associations;  summary  of  earnings  and 
deductions;  claims  for  reimbursement 
sent  to  the  General  Accounting  Office 
(GAO);  federal,  state,  and  local  taxes 
withholdings;  and  list  of  PICA 
employees  for  management  reporting. 

2.  To  the  Office  of  Child  Support 
Enforcement,  AdministraticHi-for 
Children  and  Families,  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  ordera  of 
support  and  for  enforcement  action. 

3.  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
social  security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement 

4.  To  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasury  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 

DISCLOSURE  TO  CONSUMER  R8>0inMQ 
AOBICIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(bXl2):  Disclosures  may  be  made 
fit>m  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1982 
(31  U.S.C.  3701(a)(3)). 

POUOES  AND  PRACncCS  FOR  STORMQ, 
RETRIEVMQ.  ACCESSMQ,  RETAMMO,  AND 
OtSPOSMQ  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Storage  is  on  magnetic  disks, 
magnetic  tape,  microforms,  and  paper 
forms  in  file  foldws. 

retrkvahuty: 

Retrieval  from  the  S3rstem  is  by  social 
security  number,  employee  number, 
organization  code,  or  home  address; 
these  can  be  accessed  only  by 
individuals  authorized  such  access. 

safeguards: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segments  are  similarly 
controlled.  Only  those  personnel  with  a 
need  to  have  access  to  tiie  system  are 
given  user  names  and  passwords.  Data 
are  manually  and/or  electronically 
stored  in  locked  rooms  with  limited 
access. 
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RETBfTION  AND  OOPOSAL: 


The  IPPS  records  are  retained  and 
disposed  in  compliance  with  the 
General  Records  Schedules,  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  The  following 
schedules  apply:  General  Records 
Schedule  1,  Civilian  Personnel  Records, 
Pages  1  thru  22,  Items  1  through  39;  and 
General  Records  Schedule  2.  Payrolling 
and  Pay  Administration  Records,  Pages 
1  thru  6,  Items  1  thru  28. 

SYSTBI  IMNAGER(S)  AND  ADDRESS: 

For  personnel-related  issues,  contact 
Chief.  Strategic  Planning/Systems 
Division  (M-10)  and,  for  payroll-related 
issues,  contact  Chief,  Financial 
Management  Staff  (B-35)  at  the 
following  address:  U.S.  Department  of 
Transportation,  Office  of  the  Secretary, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

NormcATiON  pnocstunE: 

Individuals  wishing  to  know  if  their 
records  appear  in  this  system  of  records 
may  inquire  in  person  or  in  writing  to 
the  system  manager. 

RECOM)  ACCESS  pnocaxjfiES: 
Same  as  "System  Manager." 

COKTESTMQ  RCCORO  PnOCBHJRES: 

Same  as  "System  Manager." 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
sectirity  number  of  the  individual 
concerned  and  documentation  justifying 
the  claims. 

RECOnO  SOURCE  CATEGORIES: 

Data  are  collected  from  the  individual 
employees,  time  and  attendance  clerks, 
supervisors,  official  personnel  records, 
personal  financial  statements, 
correspondence  with  the  debtor,  records 
relating  to  hearings  on  the  debt,  and 
from  the  Departmental  Accounting  and 
Financial  kibrmation  system  of  records. 

EXBfVnONS  CUUMED  FOR  TWS  SYSTBI: 

None. 

Dated:  August  29, 1997. 
Cr]p«UlM.BMh. 

Acting  Manager,  Infonnation  Resource 
Management  Division.  Office  of  the  Chief 
Infonnation  Officer,  Depaitment  of 
Transportation . 
(FR  Doc.  97-23651  FUed  9-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaldng  Advisory  Committee; 
Meeting 

AQBUCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  the  meeting  will  be  held  on 
September  22, 1997,  at  10:30  a.m. 
Arrange  for  oral  presentations  by 
September  8, 1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.,  MOC 
Room,  Room  1014,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Miss 
Jean  Casciano,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591. 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
Jean.Cascianofea.@dot.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  September  22, 
1997,  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  MOC  Room.  Room  1014, 
Washington,  DC  The  agenda  will 
include: 

•  The  final  report  of  the  National 
Parks  Overflighta  Working  Group 

•  A  possible  vote  on  the  Digital 
Information  Working  Group's  use  of 
electronic  signatures  notice  of  proposed 
rulemaking  and  advisory  cinnilar 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  8, 1997,  to 
'   present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
reqiiested  10  calendar  days  before  the 
meeting.  Arrangementa  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Washington,  DC.  on  August  29, 
1997. 

JoMph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  97-23636  FUed  9  4  07;  8:45  am) 
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National  Higtmay  Traffic  Safety 
Administration 

(Dodwl  No.  97-028;  Nonce  2] 

Halla  K.a.  Hueck  &  Co.;  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

This  notice  granta  the  application  by 
Hella  KG.,  Hueck  &  Company  (Hella)  to 
be  exempt  from  the  notification  and 
remedy  requirements  of  49  U.S.C 
30118(d)  and  30120(h)  for 
noncompliance  with  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108,  "Lamps,  Reflective 
Devices  and  Associated  equipment" 
The  basis  of  the  application  is  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register 
on  April  18, 1997.  requesting  comments 
on  Hella's  application,  with  a  30-day 
comment  period  (62  FR  19168).  No 
comments  were  received  on  the  Notice. 

Paragraph  S. 7.5(g)  of  FMVSS  No.  108 
requires  that  the  lens  of  each 
replaceable  bulb  headlamp  shall  bear 
permanent  marldng  in  front  of  each 
replaceable  light  source  with  which  it  is 
equipped  that  states  the  HB  Type,  if  the 
light  source  is  designed  to  conform  to 
specified  subpara^phs. 

Hella's  description  of  the 
inconsequential  noncomplicmce  follows: 

VAN  HOOL  buses  of  Belgium  designed  a 
new  bus  (T9)  which  is  intended  to  be 
exported  to  the  U.S.A.  HELLA  K.G.  in 
Germany  designed  and  manufcctured  the  US- 
type  headlamps  but  inadvertently  exchanged 
the  required  bulb  designation  on  the 
headlamp's  lens  so  that  an  "HB  3"  marking 
appears  in  front  of  the  HB  4  reflector  area — 
and  vice  versa.  The  total  manufacturing  of 
these  headlamps  has  been  done  in  1996  in 
advance  of  a  two  years  need  for  the  intended 
export  of  the  buses.  Today,  only  a  few  buses 
for  expositions  for  vehicle  shows  has  been 
exported  to  the  U.S.A  About  [a]  hundred 
headlamps  are  still  on  stock  at  HELLA.  VAN 
HOOL  or  HELLA'S  repieeentative  in  Belgium. 

Hella  supports  ita  application  for 
inconsequential  noncompliance  with 
the  following: 

Federal  Motor  Vehicle  Safety  Standard  No. 
108  (FMVSS  108)  requires  in  Section  S.7.5(g) 
that  the  relevant  light  source  designation  has 
to  be  marked  on  the  lens  in  front  of  the 


headlamps  reflector  area.  This  is  the  case  but 
the  marking  does  not  app>eaT  at  the  correct 
location.  We  IHella]  do  not  see  any  violation 
of  highway  safety  because  the  bulb  and 
socket  system  have  indexing  features  that 
prevent  a  misuse  or  wrong  insertion  into  a 
headlamp  where  the  bulb  is  not  designed  to 
be  used  for.  So,  only  some  kind  of  irritation 
may  occur  whenever  a  bulb  has  to  [be] 
replaced.  Another  important  aspect  will  be 
that  the  relevant  vehicles  are  not  sold  to  a 
random  experienced  motorist  but  only  to 
professionals  and  the  service  of  the  bus  will 
also  be  done  by  an  experienced  staff. 

VAN  HOOL's  representative  in  the  U.S.A.: 
Distributor.  ABC  Coach  Inc., 7469  West 
Highway,  Winter  Garden,  FL  32787  USA, 
will  be  informed  about  this  case.  The  total 
munber  of  buses  involved  will  be  300  within 
the  next  two  years. 

fai  November  1996  and  December  1996 
each  two  vehicles  are  already  delivered.  The 
next  scheduled  delivery  will  be  in  April  1997 
(13  buses). 

Remedy  action:  A  warning  label  on  the 
back  of  the  headlamp  housing  near  the  bulbs 
indicates  the  correct  bulb  typ>e  designation  to 
be  used.  (A  retooling  or  labeling  of  the  lens 
with  the  propter  markings  will  cause  the 
headlamp  photometry  to  feil  in  terms  of 
photometric  p>ecfonnance.) 

Discussion  and  Decision 

The  National  Highway  Traffic  Safety 
Administration  (NFTTSA)  concurs  with 
the  Hella  statemente  that  the  HB3  and 
HB4  bulb  socket  systems  have  indexing 
features  (a  key  system)  that  prevent  a 
misuse  or  wrong  bulb  insertion  into  a 
headlamp  where  the  bulb  is  not 
designed  to  be  used  in  that  specific 
headlamp,  i.e.,  a  HB3  bulb  can  not  be 
inserted  into  a  headlamp  designed  to 
accept  a  HB4  bulb  and  vice  versa.  Hella 
stated  that  it  would  implement  a 
remedy  action  of  a  warning  label  on  the 
back  of  the  headlamp  housing  near  the 
bulb  indicating  the  correct  bulb  type 
designation  to  be  used  as  a  replacement. 
NHTSA  believes  Uiat  tiiis  labeling  will 
be  useful  in  ameliorating  the  lack  of 
proper  marking  on  the  face  of  the 
headlamp  lens,  so  that  information 
regarding  the  correct  replacement  bulb 
is  clearly  available  to  an  individual 
wishing  to  replace  the  bulb. 
Additionally,  Hella  has  stated  in  ita 
letter  of  application  that  the  vehicles 
that  are  equipped  with  the  mislabeled 
bulbs  will  not  be  sold  to  the  general 
public,  but  to  a  professional  service 
with  an  experienced  staff.  The 
implication  of  this  statement  is  that  the 
experienced  staff  would  better  ^ 

understand  that  the  bulbs  were 
mislabeled. 

As  a  result  of  the  action  being  taken 
by  Hella,  and  because  of  the  bulb  and 
socket  key  design,  NHTSA  has 
concluded  that  Hella  has  met  its  burden 
of  persuasion  that  the  noncompliance 
herein  described  is  inconsequential  to 


motor  vehicle  safety.  Consequentiy, 
NHTSA  is  granting  the  application  for 
exemption  fitim  notification  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118  and  from  remedy  as  required  by 
49  U.S.C.  30120. 

It  should  be  noted  that  the  agency's 
authority  under  the  inconsequentiality 
provisions  is  limited  to  providing  relief 
from  the  obligation  to  notiiy  and  remedy 
noncompliance  for  items  already  sold  to 
customers.  Accordingly,  further  sale  or 
distribution  of  such  headlamps  as  Hella 
has  determined  do  not  conform  to 
FMVSS  No.  108,  whetiier  by  Hella  or  ita 
distributors,  would  be  a  vicAation  of  49 
U.S.C.  30112(a).  and  render  the  violators 
liable  for  civil  penalties.  In  ita  letter  of 
application  for  an  inconsequential 
noncompliance  to  the  agency  Hella 
stated  thiat  in  November  1996  and 
December  1996  two  vehicles  each,  with 
the  mislabeled  headlamps  were 
delivered  to  their  customer.  Hella 
further  stated  that  the  next  delivery  was 
scheduled  for  April  1997  (13  buses). 
The  total  number  of  buses  equipped 
with  the  subject  bulbs  will  be  300 
within  the  next  two  years.  NHTSA.  in 
an  April  1997  letter  to  VAN  HOOL 
buses,  Hella,  and  other  appropriate 
parties,  advised  that  the  Hella 
application  for  inconsequential 
noncompliance  is  applicable  only  to  the 
four  buses  mentioned  in  ita  letter  of 
application,  delivered  before  the  filing 
of  Hella's  application. 

(49  U.S.C  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  29, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  97-23509  Filed  9  4  97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Rnance  Docket  No.  3344^ 

City  of  Anacortas— Acquisition  and 
Operation  Exemption— The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

The  aty  of  Anacortes  (City),*  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  from  The  Burlington  Northern 
and  Santa  Fe  Railway  Company  and  to 
operate  approximately  3.98  miles  of  rail 
line  known  as  the  Anacortes  Branch 
from  its  endpoint  at  milepost  0.0,  in 


Anacortes,  to  milepost  3.98,  near 
Fidalgo.  in  Skagit  County,  WA. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  the  August  20. 
1997  effective  date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the  - 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33446,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Charles  H. 
Montange,  426  NW  162d  Street.  Seattie. 
WA  98177. 

Decided:  August  28, 1997. 
By  the  Board.  David  M.  Konschnik.  Director. 
Office  of  Proceedings. 
Venion  A.  WilliaiM. 
Secretary. 

(FR  Doc.  97-23461  Filed  9-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  nnance  Dodtet  No.  33450] 

Wiaconain  &  Southern  Railroad  Co.— 
Corporate  Ramily  Transaction 
Examptiofv— Wiaconsln  and  CaHimat 
Railroad  Company 

Wisconsin  &  Southern  Railroad  Co. 
(WSOR)  and  Wisconsin  and  Calumet 
Railroad  Company  (WICT),'  Class  III 
railroads,  have  jointly  filed  a  verified 
notice  of  exemption.  The  exempt 
transaction  is  a  merger  of  WICT  into 
WSOR. 

The  transaction  is  expected  to  be 
consummated  on  or  about  Septembw  1, 
1997. 

The  proposed  merger  is  intended  to 
enhance  of>erating  economies,  improve 
service,  foster  greater  operating 
efficiency,  simplify  the  corporate 
structure,  unify  accounting  and  billing, 
and  improve  the  financial  viability  of 
the  surviving  corporation. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  frtim  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 


*  City  is  a  political  sabdivision  of  the  State  of 
Wathington. 


'  WSOR  and  WlCT  are  commonly-conUoUed  by 
William  E.  Gardner.  WSOR  operates  in  the  State  of 
Wisconsin,  and  WICT  operates  in  the  States  of 
Wisconsin  and  Illinois. 
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will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  thet  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33450,  must  be  filed  with 
the  Siuface  Transportation  Board,  OfBce 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish,  Esq.,  Rea,  Cross  & 
Auchincloss.  1920  N  Street,  N.W.,  Suite 
420,  Washington,  DC  20036. 

Decided:  August  28, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Venm  A  Williams. 
Secr&Uuy. 

|FR  Doc.  97-23459  Filed  0  4  07;  8:45  am] 
■LUNQ  CODE  4»l$-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

August  26.  1997. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York   . 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number.  1545-0089. 

Form  Number:  IRS  Form  1040NR. 

Type  of  Review:  Revision. 

TWe:  U.S.  Nonresident  Alien  Income 
Tax  Return. 

Description:  The  form  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report  their 
income  subject  to  tax  and  compute  the 
correct  tax  liability.  The  information  on 
the  return  is  used  to  determine  whether 
income,  deductions,  credits,  payments, 
etc.,  are  correctly  figured.  A^cted 
public  are  nonresident  alien 
individuals,  estates,  and  trusts. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  271,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hours,  40  min. 

Learning  about  the  law  or  the  form — 
1  hour,  44  min. 

Preparing  the  form — 3  hours,  58  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 1  hour,  40  min. 

Frequency  o/flesponse:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,474,575  hours. 

Oearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-23592  Filed  9  4  07;  8:45  am] 

aiUJNQ  OOOE  400-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

August  27, 1997. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0123. 

Fonn  Number:  IRS  Form  1120. 
Schedule  D,  Schedule  H,  and  Schedule 
PH. 

7>pe  of  Review:  Revision. 

Title:  U.S.  Corporation  Income  Tax 
Return  1120);  Capital  Gains  and  Losses 
(Schedule  D);  Section  280H  Limitations 
for  a  Personal  Service  Corporation  (PSC) 
(Schedule  H);  and  U.S.  Personal 
Holding  Company  (PHC)  Tax  (Schedule 
PH). 

Description:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  from  the  sale  of 
capital  assets.  Schedule  PH  (Form  1120) 
is  used  by  personal  holding  companies 
to  figure  the  personal  holding  company 
tax  imder  section  541.  Schedule  H 
(Form  1120)  is  used  by  personal  service 
corporations  to  determine  if  they  have 
met  the  minimum  distribution 
requirements  of  section  280H.  The  IRS 
uses  these  forms  to  determine  whether 
corporations  have  correctly  computed 
their  tax  liability. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,462,931. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
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Form 


1120 

1120-A  

Schedule  D  .. 
Schedule  H  .. 
Schedule  PH 


Recordkeeping 


71  hr.,  31  min. 
43  hr.,  3  min. 
6  hr.,  56  min. 
5  hr.,  SO  min. 
15  hr.,  19  min. 


Leamino  about  the 
law  ofthe  lorm 


41  hr.,  46  min. 
24  hr.,  8  min. 
3  hr.,  31  min. 

35  min 

6  hr.,  12  min. 


Preparing  ttieform 


71  hr.,  2  min. 
41  hr.,  43  min. 
5  hr.,  39  min. 

43  min 

B  hr.,  35  min. 


Copying,  as- 
sembling, arxj 
ending  the  form 
tottieIRS 


7  hr.,  47  min. 
4  hr.,  34  min. 
32  min. 
0  min. 
32  mia 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  478.936.465 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-23593  Filed  9-4-97;  8:45  am] 
HUJNQ  CODE  4«»^^ 


DEPARTMENT  OF  THE  TREASURY  Internal  Revenue  Service  (IRS) 

SulMnission  to  OMB  for  Review, 
Comment  Request 


August  28, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  ofthe 
subnussion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  ihe 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 


Fonn 


Form  1040  

ScheduieA 

Schedule  B 

Schedule  C 

Schedule  C-EZ 
ScheduleD 

Schedule  D-1  

Schedule  E  

Schedule  EIC  1"Z1' 
Schedule  F: 

Cash  Method  .... 

Accrual  Mettwd 

Schedule  H _ , 

Schedule  R 

Schedule  SE: 

Short  ..,...._>„„, 


OMB  Number:  1545-0074. 

Form  Number:  IRS  Form  1040  and 
Schedules  A.  B.  Q  C-EZ.  D,  D-l,  E.BC 
F.  H.  R.  and  SE. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Iiicome  Tax 
Return.  ,:-    ; 

Description:  These  forms  are  used  by 
individuals  to  report  their  income  tax 
liability.  The  data  is  used  to  verify  that 
the  items  reported  on  the  forms  are 
correct,  and  also  for  general  statistical 
use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  69,384.249. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 


3  hr.,  8  min  ... 
2  hr..  32  min  . 

33  min _... 

6  hr..  26  min  . 

46  min  » 

58  min  ._ 

13  min 

2  hr..  52  min  . 

4  hr.,  2  min  .^ 
4  hr..  22  min  . 
46  min 
20  min 

20  min 
26  min 


Learning  about  the 
iawoTlhefonn 


Preparing  the  fonn 


2  hr..  9  min  .. 
26  min  ..,„..„ 

8  min  

1  hr.,  10  min 

4  min 

1  hr..  32  min 
.1  min 

1  hr..  7  min  .., 

2  min  


36  min 
25  min 
30  min 
15  min 


CopyinB, 
assem- 
bling, and 
sendhg 
the  form  to 
the  IRS 


3  hr.,  33  min 

1  hr..  10  min 

17  min 

2  hr..  6  min  .^„„ 

32  min  ....„„„. , 

2  hr..  19  min 

13  min _ 

1  hr.,  16  nUn 

4  inin  .....».»....^ 

1  hr.,  14  min 

1  hr.,  19  min 

48  min  

22  min  ....„.„.„.„, 


13  min  it 

22  mm  34 


min 


36  mia 
27mla 
20  mia 
36  mia 
20  mia 
59  mia 
36  mia 
3S  min. 
20  min 

20mia 
20  mia 
35  min. 
35  Ma 

14  mia 
20  mia 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,130,675,765 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-23594  Filed  9-4-97;  8:45  am] 
MLLMQ  CODE  4e3S-01-P 


DEPARTMENT  OF  THE  TREASURY 

tntemiri  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fonn  MT(y941 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUIMARY:  The  Department  ofthe 
Treasury,  as  part  of  its  continuing  e£fort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PuWic  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 


MTQ/941,  Montana  Quarterly  Federal  • 
Tax  Return/Employer's  Quaitetiy  * 

Federal  Tax  Return.     .    j^-^j  •.  ,i  . 
DATES:  Written  comments  should  be 
received  on  or  before  November  4. 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llli  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Montana  Quarterly  Tax  Return/ 
Employer's  Quarterly  Federal  Tax 
Return. 

OMB  Number  1545-1554. 


47112 
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Form  Number:  Form  MTQ/941. 
Abstzact:  Form  MTQ/941  will  be  uaed 
by  employers  to  report  payments  made 
to  employees  subject  to  income  and 
social  security  and  Medicare  taxes  and 
the  amounts  of  these  taxes.  The  state  of 
Montana  and  the  Simplified  Tax  and 
Wage  Reporting  System  (STAWRS)  have 
formed  a  partnership  to  explore  the 
potential  of  combining  Montana's 
quarterly  reports  for  state  withholding. 
Old  Fund  Liability  Tax,  and 
Unemployment  Insurance  with  the 
Employees  Quarterly  Federal  Tax 
Return  (Form  941).  One  form  will  satisfy 
both  state  and  federal  requirements  and 
will  make  employer  filing  foster  and 
easier. 

QjiTsnt  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  Federal,  state,  local  or  tribal 
government. 
Estimated  Number  of  Responses:  600. 
Estimated  Time  Per  Response:  12  hr.. 
32  min. 

Estimated  Total  Annual  Burden 
Hours:  7,518. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  29, 1997. 
Ganick  R.  SbfMT, 
IRS  Reports  deanuica  Officer. 
[FR  Doc.  97-23644  Filed  9  4  97;  8:45  am] 
MJJIQ  COOe  4S)»-«1-U 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  R«v«niM  8«rvic« 

Propossd  Co<l«ction|ComnMnt 
Request  for  Fonn  8828 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments.  

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8828,  Recapture  of  Federal  Mortgage 
Subsidy. 

DATES:  Written  comments  should  be 
received  on  or  before  November  4, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Ehrect  all  written  comments 
to  Gairick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURT>1ER  INfORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Recapture  of  Federal  Mortgage 
Subsidy. 

OMB  Number:  1545-1288. 

Form  Number:  8828. 

Abstivct:  Internal  Revenue  Code 
section  143(m)  provides  for  recapture  of 
a  portion  of  the  federal  subsidy  from  use 
of  qualified  mortgage  bonds  and 
mortgage  credit  certificates  in  cases 
where  the  financing  is  obtained  after 
1990  and  the  home  subject  to  the 


financing  is  sold  during  the  first  9  years 
after  financing  was  obtained.  Form  8828 
provides  the  IRS  with  the  information 
necessary  to  determine  that  the 
recapture  tax  has  been  properly 
computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tyj)e  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individxials  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  1  hr., 
49  min. 

Estimated  Total  Annual  Burden 
Hours.  1,818. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  3  retained  as 
long  as  their  contents  may  l)ecome 
material  in  the  administration  of  any 
internal  revenue  law.  Generally,  tax 
returns  and  tax  return  information  are 
confidential,  as  required  by  26  U.S.C 
6103. 

Ratiuest  Cor  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  22, 1997. 
Garrick  R.  Shear, 
mS  Reports  Clearance  Officer. 
[FR  Doc.  97-23647  Filed  0  4  07;  8:45  am] 
SHJJNa  COOE  4U0-01-U 
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Protection  Agency 


40  CFR  Parts  9  and  86 
Test  Procedures  for  Heavy-Duty  Engines, 
and  Ught-Duty  Vehicies  and  Truclcs,  and 
Emission  Standard  Provisions  for 
Gaseous  Fueied  Vehicies,  and  Engines, 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  86 
[FRL-6881-3] 

Direct  Rnal  Rule  Amending  ttw  Test 
Procedures  for  Heavy-Duty  Engines, 
and  Light-Duty  Vehicles  and  Trucks 
and  the  Amending  of  Emission 
Standard  Provisions  for  Gaseous 
Fueled  Vehicles  and  Engines 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  This  action  promulgates 
amendments  to  several  sections  of  the 
heavy-duty  engine  test  procedure 
regulations  in  40  CFR  part  86.  These 
changes  are  needed  in  order  to 
accommodate  the  use  of  new  testing 
equipment,  to  provide  greater  flexibility 
in  the  type  of  testing  equipment  used 
and  to  ensure  uniform  calibration  and 
use  of  the  testing  equipment.  The 
amendments  will  ensure  the  continued 
validity  of  testing  results  and  ensure 
"that  heavy-duty  engines  are  being 
exercised  appropriately  over  the  test 
procedures.  This  action  also  makes 
limited  changes  to  the  light-duty  vehicle 
and  truck  test  procedure  regulations  and 
the  gaseous  fuel  emission  standards  in 
40  CFR  part  86.  Because  changes  are 
limited  to  technical  issues,  all  of  which 
have  been  coordinated  with  industry, 
EPA  expects  no  adverse  comments. 
DATES:  This  rule  will  be  effective 
January  5,  1998  unless  notice  is  received 
by  October  6. 1997  that  adverse  or 
critical  comments  will  be  submitted  on 
a  specific  element  of  this  rule.  If  such 
conunents  are  received,  then  EPA  will 
publish  a  subsequent  document  in  the 
Federal  Register  withdrawing  any 
regulation  for  which  adverse  or  critical 
comments  were  made. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  5, 
1998. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate,  if  possible)  to 
Public  Docket  A-96-07  at  Air  Docket 
Section,  U.S.  Environmental  Protection 
Agency,  First  Floor.  Waterside  Mall, 
Room  M-1500,  401  M  Street  SW. 
Washington  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  the 
contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jaime  Pagan,  U.S.  Environmental 
Protection  Agency.  Engine  Programs 
and  Compliance  Division,  2565 


Plymouth  Rd..  Ann  Arbor,  MI  48105. 
Telephone:  (313)  668-4574.  fax:  (313) 
741-7816. 
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L  Introduction 

EPA's  Smoke  Exhaust  and  Gaseous 
and  Particulate  Exhaust  Test  Procedures 
for  certification  and  Selective 
Enforcement  Audit  (SEA)  provide  a 
consistent  method  for  testing  and 
obtaining  emissions  data  from  heavy- 
duty  engines.  This  action  promulgates 
amendments  to  the  test  procedures  in 
order  to  accommodate  the  use  of  new 
testing  equipment  and  clarify  certain 
issues  that  have  been  identified  since 
these  procedxires  were  first  published. 

Over  the  last  few  years,  EPA  and  the 
Engine  Manufacturers  Association 
(EMA)  have  worked  together  to  identify 
the  issues  that  needed  revision  or 
clarification.  During  these  interactions, 
suggestions  wotb  made  involving 
specific  changes  to  the  test  procedures. 
In  general,  the  technical  amendments 
included  in  this  action  fall  into  two 
categories.  First,  many  of  the 
amendments  are  simply  clarifications 
that  will  help  remove  any  potential 
ambiguities  or  inconsistencies.  Second, 
another  group  of  amendments  take  into 
account  testing  equipment  and/or 
engine  technology  that  was  not  as 
widely  used  when  the  rule  was  first 
written. 

The  changes  to  the  Smoke  Exhaust 
Test  Procedure  include  clarifications 
regarding  the  operation  of  the 
dynamometer,  accommodation  of 
additional  test  equipment  and  more 
details  on  meter  light  sources  to  be 
used.  The  test  procedures  for  SEA 
contain  a  new  requirement  that  asks 
manufacturers  to  decide,  before  the 
initial  cold  cycle,  whether  they  will 
measure  background  particxilate  matter 
(PM)  or  not.  Promulgated  amendments 
to  the  Gaseous  and  Particulate  Test 
Procedures  cover  the  calibration 
requirements  of  gas  analyzers,  the  use  of 
accessory  loads,  conditions  for  use  of 
charge  air  cooling  devices  and  the 


permitted  point  deletions  from 
reeression  analysis. 

LasUy.  three  minor  changes  to  the 
Gaseous  Fueled  Vehicle  Rule, 
established  in  a  September  21, 1994 
notice  (59  FR  48472),  are  made.  The 
regulatory  text  of  that  rule  contained 
several  minor  errors  and  areas  where  the 
applicability  of  various  standards  to 
gaseous-fueled  vehicles  was  not  clear  in 
the  regulations,  although  all  of  the 
applicability  issues  were  discussed  in 
the  preamble.  The  following  section 
presents  a  more  detailed  overview  of  the 
specific  amendments  that  EPA  is 
promulgating  in  this  action. 

n.  list  of  Changes  to  Test  Procedures 

1.  Changes  and  clarifications 
regarding  dynamometer  control 
throughout  the  operation  cycle  for 
smoke  emission  tests  (§  86.884-7(a)  and 
§86.8a4-13(b)(6)).  These  changes 
respond  to  the  need  to  better  define  the 
acceleration  mode  in  the  smoke  test 
cycle.  The  amendments  to  the 
regulatory  language  make  the  speed  and 
acceleration  requirements  more  specific. 
In  addition,  it  is  clarified  that  during  the 
last  10  seconds  of  the  lugging  mode  the 
average  engine  speed  and  the  average 
observed  power  shall  be  maintained 
within  their  specified  values. 
Furthermore,  the  regulations  are  revised 
to  state  that  within  five  seconds  of  the 
completion  of  the  lugging  mode,  the 
dynamometer  and  engine  controls  shall 
be  retiuned  to  idle  position.  These 
specifications  are  needed  to  ensure 
uniformity  in  how  the  procedures  are 
followed. 

2.  Allow  the  use  of  newer  in-line 
smokemeters  and  accommodate 
multistack  engines  to  the  smoke  exhaust 
test  procedure  (§  86.884-S(c)  and 
§86.884-14).  In-line  smokemeters, 
which  were  not  available  when  the 
original  rule  was  written,  are  now  taken 
into  account  in  the  test  procedure.  The 
purpose  of  this  addition  is  to  provide 
engine  manufacturers  the  flexibility  of 
using  this  type  of  equipment.  The  use  of 
in-line  smokemeters  is  acceptable  since 
it  does  not  affect  test  results.  Also, 
specifications  for  the  distance  between 
the  smokemeter  and  the  exhaust 
manifold,  turbocharger  outiet, 
aftertreatment  device  or  crossover 
junction  (whichever  is  farthest 
downstream),  are  now  included  in  the 
regulations.  Such  distance 
specifications  are  needed  to  ensure  a 
uniform  procedure  and  repeatable  test 
results. 

3.  Clarify  the  specifications  for  the 
type  oflif^t  sources  to  be  used  during 
smoke  testing  (§  86.884-9  (bK2)  and  (c)). 
These  clarifications  specify  the  color 
temperature  range  and  spectral  peak  for 
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smokemeter  light  sources.  It  is  also 
specified  that  light  detectors  shall  be  a 
photocell  or  a  photodiode.  In  addition, 
it  is  now  specified  that  the  distance 
from  the  optical  centerline  of  the 
smokemeter  to  the  exhaust  pipe  outlet  is 
1±0.25  inches.  The  new  language  adds 
specificity  by  providing  specific  ranges 
for  these  parameters  and  adds  flexibility 
by  allowing  the  use  of  more  current 
smokemeter  technology. 

4.  Semantic  clarification  for  the 
smoke  test:  Curb  Idle  rpm  versus  Idle 
rpm  (§  86.884-7(a)(4)  and  §  86.884- 
10(a)(8)).  The  word  "Curb"  was 
eliminated  from  the  term  "Curb  Idle 
rpm"  in  the  smoke  test  procedure. 
When  nmning  a  smoke  test  on  an 
engine  with  Curb  Idle  Transmission 
Torque  (CTTT).  it  is  very  difficult  to 
maintain  the  desired  idle  speed  without 
having  to  adjust  the  controls.  The 
change  in  the  regulatory  language 
simply  allows  to  operate  the  engine  at 
free  idle  speed  and  does  not  afiect  test 
results. 

5.  New  calculations  are  provided  to 
support  the  use  of  in-line  smokemeters 
(§86.884-14(0)).  EPA  provides  an 
equation  to  determine  the  standard  half- 
second  percent  opacity,  if  the  opacity  is 
being  measured  using  a  smokemeter 
with  a  diCbrent  optical  path  length  than 
the  one  specified  in  §  86.884-8.  This 
calculation  will  help  support  the  use  of 
current  in-line  smokemeters. 

6.  Selective  Enforcement  Auditing 
Test  Procedures:  Require  that 
manufacturers  decide,  before  the  start  of 
the  cold  cycle,  whether  they  will 
measure  background  particulate  matter 
(PM).  The  test  shall  be  voided  if  the 
manufacturer  fails  to  measure 
background  PM  after  initially  saying  it 
would  (§  86. 1008-90(a),  §  86. 1 008-96(a). 
§86.1008-2001(a)  and  §  86.1  lll-87(a)). 
The  CFR  (§86.1310(b)(l)(iv)(C))  states 
that  the  primary  dilution  air  may  be 
sampled  to  determine  background  PM 
levels.  Since  this  measurement  is  not 
required,  a  valid  test  may  be  nui 
wnthout  sampling  for  liackground 
particulate.  Background  particufate  can 
make  a  significant  contribution  to  the 
total  particulate  collected  on  the  sample 
filter,  especially  at  emission  levels^of 
0.10  g/bhp-hr  and  below.  As  a  result, 
most  manufacturers  choose  to  measure 
backgroimd  particulate. 

During  Selective  Enforcement  Audit 
(SEA)  testing,  manufacturers  will 
occasionally  have  problems  measuring 
background  particulate.  Improper 
handling  of  the  backgroimd  filters  is  the 
usual  cause  of  these  problems. 
Manufacturers  typically  want  to  weig^ 
the  sample  filters  before  deciding 
whether  or  not  to  void  the  test.  If  the 
engine  passes  based  on  the  sample  filter 


weights,  the  manufacturer  will  not  void 
the  test  since  including  background 
emissions  will  only  lower  an  already 
passing  particulate  value.  However,  if 
the  engine  fails  based  solely  on  the 
sample  filter  weights,  the  manufacturer 
will  want  to  void  the  test  since  the 
engine  may  pass  if  background 
correction  is  included. 

Although  it  is  certain  that  an  engine 
that  passes  without  background 
correction  will  pass  with  background 
correction,  it  is  uncertain  if  an 
urmieasured  backgroimd  correction  will 
lower  the  particulate  level  of  a  failing 
engine  enough  to  pass.  An  engine  with 
failing  sample  filter  weights  may  pass 
when  retested  solely  as  the  result  of  test- 
to-test  variability,  lowering  its  emission 
level. 

Therefore  EPA  will  now  require  that 
manufacturers  decide,  before  the  start  of 
the  cold  cycle,  whether  they  will 
measure  background  PM.  The  test  shall 
be  voided  if  the  manufacturer  fails  to 
measure  background  PM  after  initially 
sayiiu  it  would. 

7.  Clarify  the  procedure  for  sampling 
background  particulate  (§86.1310- 
90(b)(l)(ivXC)).  The  new  language  adds 
specificity  to  the  exhaust  gas  sampling 
method  by  stipulating  that  the  primary 
dilution  air  shall  be  sampled  at  the  inlet 
to  the  primary  dilution  tunnel,  if 
unfiltered,  or  downstream  of  any 
primary  dilution  air  conditioning 
devices  that  are  used. 

8.  Clarify  the  hydrocarbon  (HC)  probe 
location  and  line  temperature 
requirements  and  introduce  a  new 
approach  for  demonstrating  the 
temperature  profile  of  heated  lines 
(§86.1310-90(bX3)).  This  clarification 
will  provide  more  uniformity  to  the  test 
procedures  by  requiring  specific  probe 
locations  and  line  temperature 
requirements.  The  revisions  to  the 
r^ulations  require  that  the  temperature 
requirements  of  the  hydrocarbon  (HC) 
sample  line  shall  be  met  over  its  entire 
length  and  not  just  at  the  measurement 
points.  Since  the  gas  temperature  can 
not  instantly  be  tnought  up  to  the 
required  temperature,  the  length  of  the 
sample  probe  is  defined  as  the  length  at 
which  the  gas  temperature  must  meet 
specifications. 

9.  Require  that  all  particulate  matter 
(PM)  filters  (sample,  reference  and 
background)  are  to  be  handled  in  pairs 
during  all  weighing  (§86.1310-90(bX7). 
§  86.1312-88(a)  (3)  6-  (4),  and      - 
§86.1337).  This  measure  will  help 
reduce  error  and  ensure  the  uniform  use 
of  all  filter  samples.  More  accurate 
measurements  can  be  obtained  by 
weighing  the  filters  in  pairs. 

10.  Recommend  that  PM  filter  loading 
be  maximized  consistent  with  other 


temperature  requirements  and  the 
requirement  to  avoid  moisture 
condensation  (§86.1310-90(b)(7Xiv)). 
The  new  language  will  ensure  that  PM 
measurements  are  accurate  by  having  a 
filter  loading  that  is  consistent  with 
temperature  and  moisture  requirements. 
Furthermore.  EPA  recommends  that  the 
filter  pair  loading  be  proportional  to  the 
engine's  emission  level.  For  example,  a 
filter  pair  loading  of  1  mg  is  typically 
proportional  to  a  0.1  g/bhp-hr  PM 
emission  level.  This  change  eliminates 
the  previous  5.3  milligram  filter  loading 
requirement  which  is  too  difficult  to 
achieve  with  today's  low  PM  emitting 
engines. 

11.  Apply  the  same  proportional 
sampling  requirement  to  the  Critical 
Flow  Venturi  (CFV-CVS)  and  the 
Positive  Displacement  Pump-Constant 
Volume  Sampler  (PDP-CVS)  systems 
(§86.1310-90(bX6),  §B6.1337-90(aXlO). 
§86.1337-96(a)(10)).  This  new  language 
consolidates  the  requirement  for 
demonstrating,  during  diesel  particulate 
testing,  sample  flow  proportionality  for 
both  the  single-dilution  and  double- 
dilution  methods.  Prior  to  the  change, 
PDP-CVS  systems  were  only  required  to 
demonstrate  that  flow  through  the 
particulate  txansfar  tube  was  constant, 
plus  or  minus  five  percent  The  CFV- 
CVS  was  required  to  demoostnte  that 
the  ratio  of  main  tiumel  flow  to 
particulate  sample  flow  did  not  change 
by  more  than  plus  or  minus  five 
percent.  The  requirements  for  the  two 
CVS  systems  are  the  same  «««iinino  that 
flow  through  the  PDP-CVS  does  not 
vary.  Since  this  assumption  is  not 
always  true,  the  proportionality 
requirements  for  the  PDP-CVS  and  the 
CFV-CVS  are  not  equivalent  To  corract 
this,  laboratories  with  a  PDP-CVS 
sampling  system  are  required  to  meet 
the  same  requirements  as  the  CFV-CVS 
system,  which  is  to  demonstrate  that  the 
ratio  of  main  tunnel  flow  to  particulate 
sample  flow  did  not  change  by  mora 
than  plus  or  minus  five  percent 

12.  Clarify  the  ambient  condition 
requirements  for  the  filter  weighing 
room  (§86.1312-88(0)  (1)  &  (2)).  This 
new  language  helps  resolve  some 
inconsistencies  between  the  light-and 
heavy-duty  test  procedures.  The  new 
humidity  requirement  states  that  the 
room  shall  be  maintained  at  a  dew  point 
temperature  of  282.5K  13K  (9.4*C  ±3«Q 
and  a  relative  humidity  of  45%  ±B%. 
The*  ambient  t«nperature  requirement 
in  the  room  is  revised  to  295K  ±3K 
(22°C  ±3»C)  during  all  filter 
conditioning  and  weighing. 

13.  Allow  a  change  in  weight  on  the 
reference  filters,  between  wa^tiings.  by 
an  absolute  number  rather  than  a 
percentage  of  the  nominal  filter  loadirtg 
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(§86.1312-S8(aX4)).  Sample  and 
background  filter  pairs  that  are  in  the 
process  of  stabilization  shall  be 
discarded  if  the  average  weight  of  the 
reference  filter  pair  changes  by  more 
than  40  micrograms.  This  change 
simplifies  the  old  requirement  where  a 
±5  percent  change  from  the  nominal 
filter  loading  was  allowed.  EPA 
considers  that  it  is  Iwtter  practice  to 
have  a  filter  weight  variation 
requirement  that  does  not  vary  with  the 
nominal  filter  loading  since  a  specific 
loading  is  not  required,  but  is  only 
reconmiended. 

14.  Change  in  the  conditioning  room 
timing  requirement  (§  86.1312-88(a)(5)). 
If  any  of  the  environmental  conditions 
in  the  conditioning  room,  as  specified  in 
the  test  procedures,  are  not  met,  then  it 
is  required  that  the  filters  remain  in  the 
conditioning  room  for  at  least  one  hour 
after  correct  conditions  are  met  prior  to 
weighing.  This  amendment  eliminates  a 
previously  unnecessary  timing 
requirement  and  adds  a  new  option  for 
manufacturers  that  gives  them  greater 
flexibility  in  following  the  test 
procedures. 

15.  Specify  a  new  ASTM  procedure 
for  measuring  aromatic  composition  in 
dieselfuel  (§86.1313-91.  §86.1313-94. 
§86.1313-98).  The  amendment  allows, 
for  heavy-duty  diesel  engines  of  model 
years  1987  thru  1997,  the  use  of  ASTM 
procedure  D5 186-91  for  measuring 
aromatic  composition.  For  model  years 
1998  and  later,  ASTM  D5 186-91  will  be 
the  required  procedure  for  measuring 
aromatic  composition. 

16.  For  dieselfuel  testing  only,  change 
the  requirement  of  calibrating  the  CO 
analyzer  to  bi-monthly  or  immediately 
after  maintenance  (§86.1316-90).  This 
amendment  loosens  the  monthly 
calibration  requirement  due  to  the 
typically  low  levels  of  CO,  relative  to 
the  standard,  produced  by  heavy-duty 
diesel  engines. 

1 7.  Change  a  requirement  to  generate 
new  calibration  curves  each  month 
(§86.1316-90.  §86.1316-94).  This 
amendment  adds  flexibility  to  the  test 
procedure  by  allowing  the  manufacturer 
not  to  generate  a  new  calibration  curve 
for  an  analyzer  if  they  have 
demonstrated  that  it  has  not 
significanUy  varied  from  its  last 
calibration.  This  change  does  not  affect 
the  accuracy  of  the  analyzers,  but 
simplifies  the  calibration  process. 

18.  Clarify  the  method  for  issuing' 
speed  and  torque  command  setpoints 
throughout  the  test  cycle  (§  86. 1327- 
90(b).  §86.1327-94(b).  §86.1327-96(b)). 
The  frequency  for  issuing  the  command 
setpoints  for  engine  torque  and  speed 
were  not  specified  in  the  original  rule. 
It  is  now  clarified  that  the  torque  and 


speed  command  setpoints  shall  be 
issued  at  5  Hz  or  greater. 

19.  Clarify  the  exhaust  system  and 
insulation  requirements  for  diesel 
engines  equipped  with  catalysts 
(§86.1327-90(f),  §86.1327-94(f). 
§86.1327-96(f)).  These  amendments 
respond  to  the  need  to  account  for 
exhaust  aftertreatment  technology, 
which  is  seeing  a  wider  use  in  current 
heavy-duty  engines.  The  language  being 
added  to  the  regtilations  specifies  that 
the  exhaust  pip>e  diameter  shall  be  the 
same  as  that  found  in-use.  In  addition, 
it  is  specified  that  for  gasoline  and 
diesel  engines,  the  catalyst  container 
may  be  removed  diuing  all  test 
sequences  prior  to  the  practice  cycle, 
and  replaced  with  an  equivalent 
container  having  an  inactive  catalyst 
support.  The  reason  for  allowing  such 
option  to  manufacturers  is  that  the 
catalyst  may  be  consumed  by  the  high 
exhaust  temperatures  experienced 
during  testing.  Finally,  it  is  also 
specified  that  the  distance  from  the 
exhaust  manifold  flange  or  turbocharger 
ouUet  to  any  exhaust  aftertreatment 
device  shall  be  the  same  as  the  vehicle 
configuration  or  within  the  distance 
specifications  that  the  engine 
manufacturers  provide  for  the 
installation  of  such  devices. 

20.  Clarify  that  loading  from 
accessories  is  considered  parasitic  in 
nature  and  that  their  work  shall  not  be 
included  in  the  emission  calculations 
(§86.1327-98.  §86.1341-98(b)(3)).  The 
accessory  loading  is  considered 
parasitic  because  it  is  not  providing  any 
"useful  work".  "Useful  work"  is  the 
work  that  the  application  (that  uses  the 
engine  in  question)  does  when 
commanded  by  an  operator.  The 
amendment  clarifies  that  accessories 
such  as  oil  coolers,  alternators,  air 
compressors,  etc..  if  used,  shall  be 
applied  to  all  engine  testing  operations. 
Their  work,  however,  shall  not  be 
included  in  the  integrated  work  used  in 
emission  calculations.  This  clarification 
adds  consistency  between  emission  test 
results  from  different  engines,  which  do 
not  necessarily  operate  with  the  same 
accessories. 

21.  Require  the  following  of  SAB 
Recommended  Practice  Jl  93 7  for 
simulating  the  use  of  a  charge  air 
cooling  device  while  running  the  FTP  in 
a  dynamometer  test  cell  (§  86.1330- 
84(b)(5).  §86.133a-90(b)(5)).  The 
following  of  this  procedure  will  help 
ensure  the  uniform  use  of  such  devices, 
which  were  not  of  common  use  when 
the  original  rule  was  written. 

22.  Define  new  intake  and  exhaust 
restriction  setting  requirements  for 
diesel  fueled  heavy-duty  engines 
(§86.1330-S4(f)  and  §86.1330-90(f)). 


This  new  langtiage  replaces  earlier 
language  that  required  the 
manufacturers  to  demonstrate  some 
average  restrictions  that  their  engines 
would  typically  experience  in-use.  The 
old  requirements  were  very  difficult  to 
meet.  The  new  requirement  for  the  air 
inlet  specifies  a  restriction  setting  which 
is  midway  between  a  clean  filter  and  the 
maximum  restriction  specified  by  the 
manufacturer.  In  addition,  the  new 
requirement  for  exhaust  restriction  is  80 
percent  of  the  manufacturer's 
recommended  maximum  specified 
exhaust  restriction.  Furthermore,  EPA 
still  holds  the  manufacturer  accountable 
for  the  entire  range  of  restrictions  that 
the  engine  might  experience  in-use. 

23.  Correct  the  temperature 
requirement  of  the  CVS  dilution  air 
(§a6.1330-84(b).  §a6.1330-90(b)).  The 
language  added  makes  the  dilution  air 
temperature  requirement  consistent 
with  §  86.1310-90.  which  is  68°F  (ZO'C) 
for  Otto  cycle  engines  and  between  68"F 
and  Se'F  (ZO^C  and  30°C)  for  diesel 
cycle  engines. 

24.  Change  the  required  torque 
command  set- points  in  the  FTP  that 
utilize  the  provisions  related  to  Curb 
Idle  Torque  (CTTT)  (§86.1333-90).  The 
manufacturer  is  allowed  to  modify  all 
torque  command  set-points  to  Cll  1 
when  the  speed  command  set-point  is 
equal  to  or  less  than  zero  percent  and 
the  "initial"  torque  command  set-point 
is  less  than  CTTT.  This  language  corrects 
a  problem  where,  in  certain  cases,  a  low 
torque  command  resulted  in  a  real 
torque  command  less  than  CTTT,  which 
is  an  operating  condition  that  these 
engines  do  not  typically  encounter  in- 
use. 

25.  Clarify  the  idle  torque 
requirements  for  cycle  validation 
(§86.1333-90).  The  existing  language 
for  idle  torque  requirements  is  clarified 
to  make  it  more  understandable. 

26.  Apply  a  single  set  of  requirements 
to  both  forced  and  natural  cool  downs 
which  precede  the  cold  start  exhaust 
emissions  test  (§86.1334-84  and 
§86.1335-90).  This  change  defines  a 
cold  engine  as  one  with  oil  and  water 
temperatures  between  68  and  86°F.  This 
is  a  change  from  the  existing  natural 
cool  down  requirements  which  call  for 
only  oil  temperature  to  be  stabilized 
between  68  and  86  °F.  The  temperature 
requirements  for  forced  cool  down  are 
now  the  same  as  for  natural  cool  down, 
thus  providing  one  definition  for  a  cold 
engine  regardless  of  the  cool  down 
procedure. 

27.  Correct  an  oversight  regarding  the 
first  FTP  idle  definition  (§  86.1337-90 
and  §86.1337-96).  This  amendment 
adds  language  to  §86.1337-00  and 

§  86.1337-96  that  was  inadvertently  lost 
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firom  §  86.1337-88.  It  also  corrects  a 
paragraph  reference  in  the  same  sections 
and  eliminates  specifications  for 
particulate  testing  without  the  use  of 
flow  compensation  because  these 
specifications  are  no  longer  needed 
since  the  same  particulate  sampling 
requirements  now  apply  for  systems 
with  and  without  flow  compensation. 

28.  Clarify  the  procedure  for 
calibrating  gaseous  emission  analyzers 
(§8&1321-90,  §86.1321-94,  §86.1322- 
64.  §86.1323-84,  §86.1324-84  and 
§86.1325-94.  §86.1338-84).  The  data 
points  requirements  for  calibrating 
analyzers  below  15  percent  of  fiill  scale 
are  specified  in  order  to  ensure  an 
accurate  curve.  The  previous  calibration 
procedure  was  defined  by  the  type  of 
gas  divider  used  for  the  calibration.  Not 
all  gas  dividers  were  covered  by  the 
previous  procedure  and  no  procedure 
was  provided  for  a  laboratory  which 
uses  gas  botties.  Changes  to  the 
procedure  now  allow  the  generation  of 
calibration  data  with  six  points  that  are 
approximately  equally  spaced.  Finally, 
anal3^zer  response  over  100%  of  full 
scale  may  be  used  if  it  can  be  shown 
that  readings  in  this  range  are  accurate. 
These  changes  give  more  flexibility 
without  affecting  the  accuracy  of  the 
calibrations. 

29.  Require  that  particulate  sample 
filters  be  placed  in  unsealed  petri  dishes 
during  conditioning  after  the  emissions 
test  (§  86.1 339-90 f.  This  language  will 
help  ensure  that  particulate  filters  will 
be  handled  consistentiy  in  all 
laboratories  and  makes  it  consistent 
writh  the  pre-conditioning  requirements. 
The  unsealed  petri  dish  requirement  is 
needed  in  order  to  have  a  uniform 
method  for  handling  PM  filters  that  also 
eliminates  the  possibility  of  filter 
contamination. 

30.  Eliminate  the  80  hour  maximum 
for  pre-conditioning  PM  filters 
(§86.1339-90).  This  change  simplifies 
the  filter  pre-conditioning  procedure  by 
eliminating  the  80  hour  maximimi  time 
requirement.  It  was  found  that  only  the 
minimum  1  hour  requirement  was  of 
meaningful  value  for  filter  pre- 
conditioning. 

31 .  Clarify  the  permitted  point 
deletions  from  regression  analysis  for 
validation  statistics  (§86.1341-90. 
§86.1341-98  and  Appendix  I, 
paragraph  (f)(2)).  A  table  that  describes 
the  permitted  point  deletions  bom 
regression  analysis  is  simplified  by 
removing  some  language  and  adding 
three  sentences.  The  changes  will  make 
the  table  easier  to  understand  and  do 
not  afiiect  test  results. 

32.  Correct  an  oversight  regarding  the 
calculation  of  cycle  work  (§  1341-90). 
This  clarification  adds  language  to 


§  86.1341-90  that  was  inadvertently  not 
included  from  §86.1341-84. 

33.  Clarify  that  no  useful  work  is 
generated  from  spurious  non-zero/CTTT 
torques  that  occur  during  idle 
(§86.1341-98(b)  (3)  &■  (4)).  For  manual 
transmissions,  all  spurious  non-zero 
torques  at  reference  idle  portions  of  the 
cycle  shall  be  set  equal  to  zero  and 
included  in  the  horsepower-hour 
calculation  used  for  emission 
determinations.  For  automatic 
transmissions,  all  spurious  non-CTTT 
torques  at  reference  idle  portions  of  the 
cycle  shall  be  included  in  the 
horsepower-hoiu'  calculation  used  in  the 
emission  determination. 

34.  Clarify  the  calculations  for 
converting  emission  measurements  from 
as-measured  dry  concentrations  to  wet 
concentrations  (§  86. 1 342-90, 
§86.1342-94).  An  equation  used  to 
convert  as-measured  dry  concentrations 
to  wet  concentrations  is  amended  in 
order  to  correct  an  error  in  its  . 
derivation. 

35.  Correct  an  error  that  occurred 
from  §86.1342-64  to  §86.1342-90  when 
some  guidelines  for  converting  dry 
measurements  to  wet  concentrations 
became  subordinate  to  a  section 
describing  the  calculation  of  brake- 
specific  fuel  consumption  (§  86.1342- 
90.  §  86.1342-94). 

36.  Clarify  what  calculations  should 
be  used  for  determining  the  emission  of 
particulate  matter  depending  on  what 
type  of  CVS  sampling  system  is  used 
(§86.1343-88).  The  original  language 
did  not  distinguish  l)etween  critical 
flow  venturi  (CFV)  CVS  and  positive 
displacement  pump  (PDP)  CVS,  which 
require  different  c^ctilations  for 
determining  the  mass  of  particulate 
matter.  The  new  language  now  provides 
distinct  calculations  for  both  systems  for 
emission  calculation  purposes. 

37.  Add  provisions  for  testing  heavy- 
duty  engines  and  light-duty  vehicles 
that  require  the  manufacturer  to  verify 
that  the  venturi  is  achieving  sonic  flow 
when  using  a  CFV-CVS  sampling 
system  (§86.119-90,  §86.1319-84  and 
§86.1319-90).  Having  sonic  flow  during 
emission  tests,  when  using  a  CFV-CVS 
sampling  system,  is  of  critical 
importance  in  order  to  achieve  accurate 
and  reliable  emission  results. 
Manufacturers  have  two  options  for 
verifying  sonic  flow.  The  first  option 
involves  calculating  CFV  pressure  ratio, 
which  must  be  less  than  or  equal  to  the 
calibration  pressiue  ratio  limit  derived 
from  the  CFV  calibration  data.  Other 
sonic  flow  verification  methods  may  be 
allowed  with  prior  approval  from  the 
Administrator. 

38.  Revise  Incorporation  by  Reference 
(§86.1).  Section  86.1  contains  a  listing 


of  all  items  in  ftart  86  which  are 
incorporated  by  reference,  along  with 
the  section  numbers  where  they  are 
incorporated.  The  SAE  Recommended 
Practice  J1937  and  the  standard  test 
method  ASTM  5186-91  are  added  to 
such  list.  In  addition,  several  minor 
corrections  to  section  86.1  are  made.  In 
the  Gaseous  Fuels  Rule  the  changes  to 
section  86.1  to  incorporate  the  standards 
ASTM  D2163-Q1  and  ASTM  D1945-81 
were  in  some  cases  incorrect  and  did 
not  properly  list  the  part  86  sections  in 
which  tiiese  standards  were 
incorporated. 

39.  Correct  Certification 
Specifications  for  Diesel  Fuel  fbrUght' 
Duty  Vehicles  and  Trucks  (§  86. 1 1 3-94). 
In  the  Gaseous  Fuels  Rule  (59  FR  46472) 
the  section  specifying  certification  fud 
parameters  for  light-duty  vehicles  and 
trucks  (§  86.113-94)  was  modified  to 
include  natural  gas  and  liquefied 
petroleum  gas  specifications.  In 
addition  to  new  gaseous  fuels 
specifications,  this  section  was 
restructtired  to  make  future  additions  of 
other  fuels  easier.  Although  these  were 
the  only  intended  changes,  some 
changes  were  inadvertenUy  made  to  the 
specifications  for  diesel  fuel  as  well. 
Thus,  in  this  notice  such  section  is 
being  revised  to  correct  for  these 
inadvertent  changes  to  the  diesel  fuel 
specifications.  Corrections  involve  the 
cetane  number  and  cetane  index  in 
paragraph  (b)(2),  and  the  cetane  index, 
90  percent  distillation  point  and  gravity 
in  paragraph  (b)(3).  These  changes  will 
bring  the  diesel  fuel  certification 
specifications  back  to  their  original 
state,  prior  to  the  publication  of  the 
Gaseous  Fuels  Rule. 

40.  Clarify  Gaseous  Fuel  Standardf 
Applicability  (§86.094-8.  §86.094-9, 
§  86.094-11,  §  86.096-8  and  §  86.096-. 
1 1).  In  the  Gaseous  Fuels  Rule  there 
were  several  instances  where  the 
regulatory  text  did  not  mirror  the 
preamble  discussion  concerning  the 
applicability  of  various  standards  to 
gaseous-fueled  vehicles,  especially  as 
they  relate  to  the  options  on  the 
applicability  of  the  standards  prior  to 
the  1997  model  year.  EPA  is  revising  the 
regulatory  text  to  clarify  the  provisions 
of  the  Gaseous  Fuels  Rule  regulations. 
The  clarifications  are  summarized 
briefly  in  the  following  sentences.  In 
sections  86.094-8,  86.094-9,  86.096-8 
a&d  86.096-11,  the  language  concerning 
the  crankcase  emissions  prohibition  is 
being  clarified  to  show  that  it  is  optional 
for  the  1994  through  1996  model  years 
and  also  optional  for  1997  model  year 
turbocharged  gaseous  fueled  heevy-duty 
engines.  In  sections  86.094-9  and 
86.096-11  the  language  concerning 
exhaust  emission  standards  is  being 
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clarified  to  show  that  those  standards 
are  optional  for  gaseous-fueled  vehicles 
through  the  1996  model  year.  In  section 
86.094-9  the  language  concerning  idle 
carbon  monoxide  (CO)  emission 
standards  is  being  clarified  to  show  that 
those  standards  are  applicable  to 
gaseous- fueled  engines,  but  optional 
through  the  1996  model  year.  Finally, 
the  section  86.094-11  language 
concerning  smoke  standards  is  being 
clarified  to  show  that  those  standards 
are  appUcable  to  gaseous-fiieled 
vehicles,  but  optional  through  the  1996 
model  year. 

4 1 .  Clarify  Exhaust  Emission 
Calculations  §86.144-94).  In  section 
86.144-94,  the  density  of  nonmethane 
hydrocarbons  in  natural  gas  and 
liquefied  petroleum  gas  is  used  for 
emission  calculations.  The  description 
of  this  term  incorrectly  specifies  that  it 
be  defined  simply  as  the  density  of 
hydrocarbon  components  in  the  fuel. 
Tliis  definition  does  not  exclude 
methane,  as  it  should.  The  definition  is 
being  corrected  here  to  refisr  to  the 
density  of  only  the  nonmethane 
components. 

42.  Clarify  Changes  to  the  Flame 
Ionization  Detector  (FID)  optimization 
(§86.1321-90  and  §86.1321-94).  More 
language  is  incorporated  to  resolve  some 
previous  inconsistencies  with  the 
procedure.  For  instance,  the  FID 
response  now  can  be  optimized  with 
respect  to  fuel  flow  or  to  fuel  pressure. 
Furthermore,  it  is  also  clarified  that  the 
optimum  fuel,  air,  and  sample  pressures 
or  flow  rates  shall  be  recorded  after  their 
determination. 

m.  Environmental  and  F^-^^^MfiK- 
Impacts 

EPA  believes  that  these  technical 
amendments  will  not  have  any 
significant  economic  or  environmental 
impacts.  The  changes  have  the  objective 
to  clarify  inconsistencies  that  might 
have  been  present  in  the  original  rule  or 
to  allow  the  use  of  new  testing 
equipment  that  gives  more  flexibility, 
but  does  not  afiect  test  results. 

IV.  Poblic  PaiticipatioB 

EPA  believes  that  the  provisions  of 
this  action  are  noncontroversial  since  all 
the  changes  to  the  test  procedures  have 
been  previously  discussed  and  resolved 
with  the  Engine  Manu^turers 
Association  (EMA)  and  its  members. 
Nonetheless,  if  public  comments  are  to 
be  submitted,  the  Agency  requests  that 
wherever  applicable,  full  supporting 
data  aiul  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commentators  should  provide  specific 
suggestions  for  any  changes  to  any 


aspect  of  the  regulations  that  they 
believe  need  to  be  modified  or 
improved.  If  EPA  receives  adverse  or 
critical  comments  regarding  any  specific 
element  of  this  rule.  EPA  will  withdraw 
those  regulations  for  which  adverse  or 
critical  comments  were  received.  All 
comments  should  be  directed  to  EPA 
Air  Docket.  Docket  No.  A-96-07.  The 
official  comment  period  will  last  for  30 
days  following  publication  of  this 
notice. 

Commentators  desiring  to  submit 
proprietary  information  for 
consideration  shoidd  clearly  Hintingiiinh 
such  information  from  other  comments 
to  the  greatest  extent  possible,  and 
clearly  label  it  "Confidential  Business 
Information".  Submissions  containing 
such  proprietary  information  should  be 
sent  directiy  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA.  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commentator. 

V.  Statotory  Antiiority 

The  statutory  authority  for  this  action 
is  granted  by  Sections  202.  206.  207.  208 
and  301(a)  of  the  Clean  Air  Act 

VI.  AdminiatratJTe  OesigBation  and 
Kegulatory  Anafyaia 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
residt  in  a  rule  that  may: 

(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  ageiury; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  believes  that  this 
action  is  not  a  "significant"  regulatory 
action  within  the  meaning  of  the 
Executive  Order. 

Vn.  Compliance  With  Regulatory 
Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory      , 
flexibility  analysis  in  connection  with 
this  final  rule.  In  support  of  its  proposed 
rule  entitied  Control  of  Emissions  of  Air 
Pollution  from  Highway  Heavy-Duty 
Engines  (61  FR  33421,  June  27, 1996). 
EPA  characterized  the  heavy-duty 
engine  manufocturing  industry  in 
Chapter  3  of  its  Regulatory  Impact 
Analysis  (RIA).  Based  on  that 
characterization,  EPA  has  determined 
that  these  technical  amendments  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sinall  entities. 

VnL  UafimdMl  Mandataa 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  written  statement  to 
accompany  any  rule  where  the 
estimated  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sactcv 
will  be  $100  million  or  more  in  any  one 
year.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantiy  and  uniquely  impacted  by 
the  rule.  EPA  estimates  that  the  costs  to 
State,  local,  or  tribal  governments,  or  the 
private  sector,  firom  this  rule  will  be  less 
than  $100  million. 

DL  Paperwork  Reduction  Act 

The  technical  amendments 
promulgated  by  this  action  do  not  create 
or  change  the  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  has  previously 
approved  the  information  collection 
requirements  already  contained  in  all 
the  Part  86  sections  amended  by  this 
action  and  has  assigned  OMB  control 
numbers  2060-0104  and  2060-0064. 

X.  Submiasion  to  Congresa  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
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submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

XI.  Copies  of  Rulemaking  Documents 

The  preamble  and  regulatory  language 
are  available  in  the  public  docket  as 
described  under  ADDRESSES  above  and 
is  also  available  electronically  on  the 
Technology  Transfer  Network  (TTN), 
which  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards 
and  via  the  Internet.  The  service  is  free 
of  charge,  except  for  the  cost  of  the 
phone  call. 

A.  Technology  Transfer  Network  (TTN) 

Users  are  able  to  access  and  download 
TTN  files  on  their  first  call  using  a 
personal  computer  and  modem  per  the 
following  information. 
TTN  BBS:  919-541-5742  (1200-14400 

bps,  no  parity,  8  data  bits.  1  stop  bit) 
Voice  Helpline:  919-541-5384 
Also  accessible  via  Internet:  TELNET 

ttnbbs.rtpnc.epa.eov 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  bom  the  Top  Menu  to 
access  information  on  this  rulemaking. 

<T>  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin  Boards) 

<M>  OMS — Mobile  Sources 
Information 

<K>  Rulemaking  &  Reporting 

<5>  Heavy-duty /Diesel 

<1>  File  area  #1  .  .  .  Heavy-duty 
Truck  and  Bus  Standards 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  with  brief, 
descriptions.  To  download  a  file,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 

If  unfamiliar  with  nandling 
compressed  (i.e.  ZIP'ed)  files,  go  to  the 
TTN  top  menu.  System  Utilities 
(Conunand:  1]  for  information  and  the 
necessary  program  to  download  in  order 
to  imZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>oodbye  command. 


Please  note  that  due  to  differences 
between  the  software  Jted  to  develop 
the  dociunent  and  the  software  into 
which  the  dociunent  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

B.  Internet 

Rulemakii^  dociunents  may  be  found 
on  the  Internet  as  follows: 
World  Wide  Web:  http://www.epa.gov/ 

omswww 
FTP.  ftp://ftp.epa.gov  Then  CD  to  the 

/pub/gopher/OMS/  directory 
GopAer;  gophen//gopher.epa.gov:70/ll/ 

Offices/ Air/OMS 

Alternatively,  go  to  tiie  main  EPA 
gopher,  and  follow  the  menus: 
gopher.epa.gov 

EPA  Offices  and  Regions 

Office  of  Afr  and  Radiation 

Office  of  Mobile  Sources 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Confidential 
business  information.  Gasoline. 
Incorporation  by  reference.  Labeling, 
Motor  vehicles,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  18, 1997. 
Carol  M  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  9  and  86  of  title  40  of 
chapter  I  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  ef  seq.,  136-136y; 
.  15  U.S.C.  2001,  2003,  2005,  2006.  2601-2671; 
21  U.S.C.  331  j.  346a.  348;  31  U.S.C  9701;  33 
U.S.C  1251  etseq.,  1311, 1313d.  1314, 1321. 
1326. 1330, 1344. 1345  (d)  and  (e),  1361;  E.O. 
11735.  38  FR  21243.  3  CFR  1971-1975  Comp. 
p.  973;  42  U.S.C  241.  242b.  243.  246.  300f, 
300g.  300g-l,  300g-2,  300g-3.  300g-4,  300g-5, 
300g-6,  300)1,  300J-2,  30OJ-3,  300)-4,  300)-9, 
1857  ef  seq.,  6901-6992k.  7401-7671q,  7542, 
9601-9657,  11023,  11048. 

la.  Section  9.1  is  amended  in  the 
table  by  adding  in  numerical  order  new 
entries  tmder  the  center  heading 
"Control  of  Air  Pollution  from  New  and 
In-Use  Motor  Vehicles  and  New  and  In- 
Use  Motor  Vehicle  Engines: 
Certification  and  Test  Procedures,"  to 
read  as  follows: 


{0.1    OMB  approvala  under  the  Paparwoit 
RaductionAcL 


40  CFR  citation 


OMB  control  no. 


Control  of  Air  Pollution  From  New  and 
In-Use  Motor  Vriiicles  and  New  and  In- 
Use  Motor  Vehicle  Engines: 
Certification  and  Test  Procednres 


60.i31.3~9o  •••••••.•••••••« 


86.1327-98  — 


86.1341-98 


2060-0104 
2060-0104 


2060-0104 


PART  86— CONTROL  OF  AIR 
POLLUTION  FROy  NEW  AND  IN4JSE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

lb.  The  authority  citation  for  part  86 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  In  $  88.1  the  tables  in  paragraphs 
(b)(1)  and  (b)(2)  are  amended  by  adding 
an  entry  for  ASTM  D5 186-91  after 
ASTM  E29-90.  and  by  revising  the 
entries  for  ASTM  D2163-91  and  ASTM 
D1945-91  to  read  as  follows: 


S86.1    Reference  materials. 

•        •        •  '      • 

* 

(b)«  *  • 

(!)••• 

Document  number 

40  CFR  part  86  ref- 

and name 

erence 

•                            • 

*              •              • 

ASTM  D61 86-91. 

86.1313-91. 

Standard  Test 

86.131^-94. 

Method  for  Deter- 

86.1313-98. 

mination  of  Aro- 

matic Content  of 

Diesel  Fuels  by 

Supercritical  Fluid 

Chromatography. 

ASTM  D21 63-91. 

86.113-94:86.1213- 

Standard  Test 

94;  86.1313-94. 

Method  for  Analysis 

of  Liquefied  Petro- 

leum (LP)  Gases 

and  Propane  Con- 

centrates by  Gas 

Chromatography. 
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Document  number 
and  name 


40  CFR  pert  86  ref- 
erence 


ASTMD1 945-91. 
Standard  Test 
Mettxxl  for  Anatysis 
of  Natural  Gas  By 
Gas  Chroma- 
tography. 


86.113-94;  86.51 3- 
94:86.1213-94; 
86.1313-94. 


(2) 


Document  h4o.  and 
name 


40  CFR  part  86  ref- 
ererve 


SAE  (^ecommerxted 
Practice  J 1937,  No- 
vember 1989,  En- 
gine Testing  with 
Low  Temperature 
Charge  Air  Cooier 
Systems  in  a  Dyna- 
mometer Test  CeN. 


86.1330-84; 
86.1330-90. 


3.  Section  86.094-6  of  subpart  A  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§86.094-8    Emission  standards  for1994 
and  later  model  year  llght-<luty  vehicles. 


(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  1994  and  later  model  ^ear 
Otto-cycle,  or  methanoi-or  gaseous- 
fueled  diesel  light-duty  vehicle.  This 
requirement  is  optional  for  1994 
through  1996  model  year  gaseous- fueled 
Ught-duty  vehicles. 

4.  Section  86.094-9  of  subpart  A  is 
amended  by  revising  paragraphs  (a)(l)(i) 
introductory  text,  (a)(l)(ii)  introductory 
text,  (a)(l)(iii)  and  (c),  to  read  as  follows: 

S  86.094-«    Emission  standards  for  1 994 
and  latsr  model  year  Hght-duty  tructo. 

(a)  •  •  • 

(!)••• 

(i)  Lig/it  Ught-duty  trucks.  Exhaust 
emission  from  1994  and  later  model 
year  light  light-duty  trucks  shall  meet 
aU  standards  in  Tables  A94-8.  A94-9, 
A94-11  and  A94-12  in  the  rows 


designated  with  the  applicable  fuel  type 
and  loaded  vehicle  weight,  according  to 
the  implementation  schedule  in  Tables 
A94-7  and  A94-10  as  follows  (optional 
for  1994  through  1996  model  year 
gaseous-fueled  light  light-duty  trucks): 

•  •        •        •        • 

(ii)  Heavy  light-duty  trucks.  Exhaust 
emissions  from  1994  and  later  model 
year  heavy  Ught-duty  trucks  shall  meet 
all  standards  in  Tables  A94-14  and 
A94-15  in  the  rows  designated  with  the 
applicable  fuel  type  and  loaded  vehicle 
weight  or  adjusted  loaded  vehicle 
weight,  as  applicable,  according  to  the 
implementation  schedule  in  Table  A94— 
13,  as  follows  (optional  for  1994  through 
1996  model  year  gaseous-fueled  heavy 
light-duty  trucks): 

•  •        •        •        • 

(iii)  Exhaust  emissions  of  carbon 
monoxide  frxim  1994  and  later  model 
year  light-duty  trucks  shall  not  exceed 
0.50  percent  of  exhaust  gas  flow  at  curb 
idle  at  a  useful  life  of  11  years  or 
120,000  miles,  whichever  first  occurs 
(for  Otto-cycle,  and  methanol-and 
gaseous-fueled  diesel  light-duty  trucks 
only — optional  for  1994  through  1996 
model  year  gaseous-fueled  light-duty 
trucks). 


(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
frtjm  any  1994  and  later  model  year 
light-duty  truck.  This  requirement  is 
optional  for  1994  through  1996  model 
year  gaseous-fueled  Ught-duty  trucks. 
***** 

5.  Section  86.094-11  of  subpart  A  is 
amended  by  revising  paragraph  (b)(1) 
introductory  text  to  read  as  follows: 

§  86.094-1 1    Emisskw  standards  for  1 094 
and  later  model  year  diesel  heavy-duty 
engines  and  vehicles. 

***** 

(b)(1)  The  opacity  of  smoke  from  new 
1994  and  later  model  year  diesel  heavy- 
duty  engines  shall  not  exceed  (optional 
for  1994  through  1996  model  year 
gaseous-fueled  diesel  heavy-duty 
engines): 


6.  Section  86.096-8  of  subpart  A  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S86.096-e    Emission  standards  for  1996 
and  latsr  model  year  light-duty  vehicles. 

•  *        *        •        • 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  1996  and  later  model  year 
Otto-cycle,  or  methanol-or  gaseous- 
fueled  diesel  Ught-duty  vehicle.  This 
requirement  is  optional  for  1996  model 
year  gaseous-fueled  light-duty  vehicles. 

•  *        •        •        • 

7.  Section  86.096-11  of  subpart  A  is 
amended  by  revising  paragraphs  (a) 
introductory  text  and  (c)  to  read  as 
follows: 

166.096-11    Emission  standards  for  1996 
ar>d  latsr  model  year  diessl  heavy-duty 
anginss  and  vehiclss. 

(a)  Exhaust  emissions  from  new  1996 
and  later  model  year  diesel  heavy-duty 
engines  shaU  not  exceed  the  following 
(optional  for  1996  model  year  gaseous- 
fueled  diesel  heavy-duty  engines): 
***** 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1996  or  later  model  year 
methanol-or  gaseous-fueled  diesel,  or 
any  naturally  aspirated  diesel  heavy- 
duty  engine.  For  petroleum-fueled 
engines  only,  this  provision  does  not 
apply  to  engines  using  turbochargers, 
pumps,  blowers,  or  superchargers  for  air 
induction.  This  provision  is  optional  for 
all  1996  model  year  gaseous-fueled 
diesel  heavy-duty  engines,  and  for  1997 
model  year  gaseous-fueled  diesel  heavy- 
duty  engines  using  turbochargers, 
pumps,  blowers  or  superchargers  for  air 
induction. 
***** 

8.  Section  86.113-94  of  subpart  B  is 
amended  by  revising  the  tables  after 
paragraphs  (b)(2)  and  (b)(3)  to  read  as 
follows: 

§86.11^-64    Fuel  specifications. 

•  •        •        *        • 

(b)  •  •  • 


(2)  •  •  • 

Mm 

ASTMtest 

method 

No. 

Type2-D 

Cetane  Number  .... 
Cetane  Index  

— -. „ . .„ 

•F 
f 

•F 

D613 
D976 

D86 

D86 

086 

40-48 
40-48 

Distillation  range: 
IBP  

10  pcL  point 

50  pet  point 

340-400 
(171.1-504.4) 

400-^60 
(204.4-237.8) 

470-540 

(243.3-282.2) 
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Hem 


90pctpoinl 
EP 


Gravity  ..„......._........i...„ _. 

Total  sulfur „ 

Hydrocart>on  composition: 

Aromatics,  min 

Paraffins,  Naphttwnes,  Oleins 
Flashpoint,  min 

Viscosity,  ceniistokes  


•F 

(•C) 

•F 

(•C) 
•API 
pet 

pet 

•F 


ASTMtest 

mettxxj 

No. 


D86 

DBS 

D287 
02622 

D1319 
D1319 
DOS 

D445 


Type  2-0 


560-630 

(293.3-332.2) 

610-690 

(321.1-365.6) 

32-37 

0.03-0.05 

27 

(') 

130 

(54.4) 

2.0-3.2 


^  Remainder. 
(3)  •   *   • 


ASTMtest 

method 

r^o. 


Typa2-D 


Cetane  Number  . 

Cetarw  Index  

Distilation  range: 
90  pet  point  ... 

Gravity  ..„„„„.'.... 

Total  sulfur 

Flashpoint,  min.  . 

Viscosity 


•F 

(TO 
•API 

pet 

•F 

(•C) 

centistolces 


D613 
0976 

066 

'0287 

02622 

093 

0445 


38-58 

min.  40 

540-630 

(282.2-343.3) 

30-36 

0.03-0.06 

130 

(54.4) 

1.5-4.5 


9.  Section  86.119-90  of  subpart  B  is 
amended  by  revising  paragraph  (b)(3) 


and  adding  paragraph  (bK8)  to  read  as 
follows: 

186.116-eO    CVS  callbratiea. 

•        •        •        •        • 


(b)««* 

(3)  Measurements  necessary  for  flow 
caUbration  are  as  follows: 


Calibration  Data  Measurements 

Parameter 

Symbol 

Units 

Tolerances 

Barometric  pressure  (corrected)  ._.„.......___.. ....„ „. 

Air  temperature,  flowmeter _ ...   ..    

Pressure  depression  upstream  of  LFE  

Pressure  drop  across  LFE  matrix 

Air  flow „ .    _ _ 

CFV  inio»  fi«pf«<iRi<jo »>..;:;;'  

CFV  oiJOeA  pressure ._ . 

Temperature  at  venturi  intet „ .. 

Specific  gravity  of  manometer  fluid  (1 .75  oil)  _ 

ETl 

EPI 

EOP 

Qs 

PPI 

PPO 

Tv 

Sp.Qr 

Inches  Hg  (kPa) 
•FCQ 

Inches  HjO  (kPa) 
Inches  HjO  (kPa) 
FtVmin.  (m^/min,) 
Inches  fluid  (ItPa) 
Inches  Hg  (kPa) 
•FCC) 

1.01  in  Hg  (1.034  kPJ. 

1.25'F  (1.1 4«C). 

1.05  in  H2O  (1.012  kPa). 

1.005inHjO(+.001kPa). 

1.5  pcL 

1.13  m  fluid  (1.056  kPa). 

10.05  in.  Hg  (10.17  kPa) 

10.5»F  (10.28^3). 

(8)  Calculation  of  a  parameter  for 
monitoring  sonic  flow  in  the  CFV 
during  exhaust  emissions  tests: 

(i)  Option  1.  (A)  CFV  pressure  ratio. 
Based  upon  the  caUbration  data  selected 
to  meet  the  criteria  for  paragraphs 
(d){7)(iv)  and  (v),  in  which  Kv  is 
constant,  select  the  data  values 
associated  with  the  caUbration  point 
with  the  lowest  absolute  venturi  inlet 
pressure.  With  this  set  of  caUbration 


data,  calculated  the  following  CFV 
pressure  ratio  limit.  Prnuo^im: 


_  °o«-i 


p_  _  'om-ol 

* 'ntio-lim  ~   -J 

*^ii-cal 


Where: 


Pin-c«i= Venturi  inlet  pressure  (PPI  in 
absolute  pressiue  imits),  and 

Poui-cai=Venturi  outlet  pressiire  (PPO  in 
absolute  pressure  units),  measured 
at  the  exit  of  the  venturi  diffuser 
outlet. 


(B)  The  venturi  pressure  ratio  (Pr,«io-i) 
during  aU  emissions  tests  must  be  less 
than,  or  equal  to,  the  caUbration 
pressure  ratio  limit  (Prr«k>-iim)  derived 
from  the  CFV  caUbration  data,  such  that: 


-Pr„ 


<Pr. 


ratio- lim 


Where: 

Pi„.i  and  Poutii  are  the  venturi  inlet  and 
outlet  pressures,  in  absolute 
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pressiue  units,  at  each  i-th  interval 

dxiring  the  emissions  test 
(ii)  Option  2.  Other  methods:  With 
prior  Administrator  approval,  any  other 
method  may  be  used  that  assure  that  the 
venturi  operates  at  sonic  conditions 
during  emissions  tests,  provided  the 
method  is  based  upon  sound 
engineering  principles. 

•  •        •        *        • 

10.  Section  86.144-94  of  subpart  B  is 
amended  by  revising  paragraph 
(c)(8)(ii)(B)  to  read  as  follows: 

§86.144-44    Calculations;  exhaust 

•  •        •        •        • 

(O*  •  • 

(8)«   •  • 

(ii)*  •  • 

(B)  For  natural  gas  and  liquefied 
petroleum  gas  fuel; 
Density  NMHc=11771(12.011+H/ 
C(1.008))g/ft3-carbon  atom 
(0.04157(12.011+H/C(1.008))kg/m3- 
carbon  atom),  where  H/C  is  the 
hydrogen  to  carbon  ratio  of  the  non- 
methane  hydrocart>on  components  of 
the  test  fuel,  at  68*^  (20°C)  and  780  mm 
Hg  (101.3  kPa)  pressure. 

•  •        •        •        • 

11.  Section  86.884-7  of  subpart  I  is 
amended  by  revising  ptiragraphs 
(a)(2)(i),  (a)(3)  and  (a)(4)  to  read  as 
follows: 

S86.884-7    Dynamometer opsratkm  qfds 
lor  smoks  amission  issts. 

(a)  •  •  • 
(I)*" 

(2)  Acceleration  mode,  (i)  The  engine 
speed  shall  be  increased  to  200  ±50  rpm 
above  the  measured  free  idle  speed 
measured  at  the  point  where  the  throttle 
begins  to  move  from  part-throttle  to  the 
full  throttle  position.  The  speed 
anywhere  during  this  mode  should  not 
exceed  this  checkpoint  speed  by  more 
than  50  rpm.  The  duration  of  this  first 
acceleration  shall  be  three  seconds  or 
less  measured  from  the  point  where  the 
speed  first  begins  to  increase  above  idle 
to  the  point  where  the  throttle  reaches 
full  open  position. 

•  •        •        •        • 

(3)  Lugffng  mode,  (i)  Immediately 
upon  the  completion  of  the  preceding 
acceleration  mode,  the  dynamometer 
controls  shall  be  adjusted  to  permit  the 
engine  to  develop  maximum 
horsepower  at  rated  speed.  This 
transition  period  shall  be  50  to  60 
seconds  in  duration.  During  the  last  10 
seconds  of  this  period,  the  average 
engine  sp>eed  shall  be  maintained  within 
50  rpm  of  the  rated  speed,  and  the 
average  observed  power  (corrected,  if 
necessary,  to  rating  conditions)  shall  be 


no  less  than  95  percent  of  the  maximum 
horsepower  developed  during  the 
preconditioning  prior  to  the  smoke 
cycle. 

(ii)  With  the  throttle  remaining  in  the 
fully  open  position,  the  dynamometer 
controls  shall  be  adjusted  gradually  so 
that  the  engine  speed  is  reduced  to  the 
intermediate  speed.  This  lugging 
operation  shall  be  performed  smoothly 
over  a  period  of  35±5  seconds.  The  rate 
of  slowing  of  the  engine  shall  be  linear, 
within  100  rpm,  as  specified  in 
§86.884-1 3(c). 

(4)  Engine  unloading.  Within  five 
seconds  of  completing  the  preceding 
lugging  mode,  the  dynamometer  and 
engine  controls  shall  be  returned  to  the 
idle  position  described  in  paragraph 
(a)(1)  of  this  section.  The  engine  must  be 
at  free  idle  condition  within  one  minute 
after  completion  of  the  lugging  mode. 
•        •        •        •        • 

12.  Section  86.884-8  of  subpart  I  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§86.884-8    Dynamometer  and  ertgine 
equlpmenL 

***** 

(c)  An  exhaust  system  with  an 
appropriate  type  of  smokemeter  placed 
10  to  32  feet  from  the  exhaust 
manifold(s},  turbocharger  outlet(8), 
exhaust  aftertreatment  device(s),  or 
crossover  junction  (on  Vee  engines), 
whichever  is  farthest  downstream.  The 
smoke  exhaust  system  can  share  the 
same  hardware  required  in  part  86, 
subpart  N,  §  86.1327-84(f)(2),  insofar  as 
that  hardware  also  meets  the  following 
smoke  test  requirements.  The  smoke 
exhaust  system  shall  present  an  exhaust 
backpressure  within  +0.2  inch  Hg  of  the 
upper  limit  at  maximum  rated 
horsepoweiT  as  established  by  the 
engine  manufacturer  in  his  sales  and 
service  literature  for  vehicle  application. 
The  following  options  may  also  be  used: 

(1)  For  engmes  mth  multiple  exhaust 
outlets,  join  the  exhaust  outlets  together 
into  a  single  exhaust  system  and  install 
the  smokemeter  10  to  32  feet 
downstream  from  the  junction  of  the 
individual  exhaust  outlets,  or  exhaust 
aftertreatment  device(s),  whichever  is 
farthest  downstream. 

(2)  For  engines  with  multiple  exhaust 
outlets,  install  a  smokemeter  in  each  of 
the  exhaust  pipes  10  to  32  feet 
downstream  from  each  exhaust 
manifold,  turbocharger  outlet,  or 
exhaust  aftertreatment  device, 
whichever  is  farthest  downstream. 

(3)  For  engines  with  multiple  exhaust 
ouUets,  install  a  smokemeter  on  the 
exhaust  pipe  which  produces  the 
highest  smoke  levels  10  to  32  feet 
downstream  &t>m  the  exhaust  manifold. 


turbocharger  outlet,  or  exhaust 
aftertreatment  device,  whichever  is 
farthest  downstream.  It  may  be  required 
to  make  smoke  measurements  from 
other  exhaust  outlets  if  deemed 
appropriate  by  the  Administrator. 

(4)  When  utilizing  an  end-of-line 
smokemeter,  the  terminal  two  feet  of  the 
exhaust  pipe  used  for  smoke 
measurement  shall  be  of  a  circular  cross 
section  and  be  free  of  elbows  and  bends. 
The  end  of  the  pipe  shall  be  cut  off 
squarely.  The  terminal  two  feet  of  the 
exhaust  pipe  shall  have  a  nominal 
inside  diameter  in  accordance  with  the 
engine  being  tested,  as  specified  below: 


Maximum  Rated 
Horsepower 


Less  than  101 

101  to  200 

201  to  300 

301  to  500 

501  or  more  .. 


Standard  Exhaust  Pipe  Di- 
ameter, inches  (meters) 


2  (0.051) 

3  (0.076) 

4  (0.102) 

5  (0.127) 
5  (0.127)' 


or  6  (0.152)2 


'  Applicatile  for  on-highway  engines. 
2  Applicable  for  rwnroad  engines. 

(5)  When  utilizing  an  in-line 
smokemeter,  there  shall  be  no  change  in 
the  exhaust  pipe  diameter  within  3 
exhaust  pipe  diameters  before  or  after 
the  centerline  of  the  smokemeter  optics. 
Within  6  exhaust  pipe  diameters 
upstream  of  the  centerline  of  the 
smokemeter  optics,  no  change  in 
exhaust  pipe  diameter  may  exceed  a  12 
degree  half-angle. 
•        •        •        •        • 

13.  Section  86.884-9  of  subpart  I  is 
amended  by  revising  paragraphs 
(b)(2)(i).  (bK2)(ii),  (b)(2)(iii),  (b)(2)(iv). 
and  (c)(1)  to  read  as  follows: 

§86.884-9    Smoke measuramant system. 

(b)*  *  • 

(2)»  •  • 

(i)  It  is  positioned  so  that  a  built-in 
light  beam  traverses  the  exhaust  smoke 
plume  at  right  angles  to  the  axis  of  the 
exhaust  stream. 

(ii)  The  smokemeter  light  source  shall 
be  an  incandescent  lamp  with  a  color 
temperature  range  of  2800K  to  3250K,  or 
a  li^t  source  with  a  spectral  peak 
between  550  to  570  nanometers. 

(iii)  The  light  output  is  collimated  to 
a  beam  with  a  maximum  diameter  of 
1.125  inches  and  an  included  angle  of 
divergence  within  a  6°  included  angle. 

(iv)  The  light  detector  shall  be  a 
photocell  or  photodiode.  If  the  light 
source  is  an  incandescent  lamp,  the 
detector  shall  have  a  spectral  response 
similar  to  the  photopic  curve  of  the 
human  eye  (a  maximiun  response  in  the 
range  of  550  to  570  nanometers,  to  less 
than  4  percent  of  that  maximum 
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response  below  430  nanometers  and 
above  680  nanometera). 

•        •        •        •        • 

(c)  Assembling  equipment.  (1)  The 
optical  unit  of  the  smokemeter  shall  be 
mounted  radially  to  the  exhaust  pipe  so 
that  the  measurement  will  be  made  at 
right  angles  to  the  axis  of  the  exhaust 
plume.  For  an  end-of-line  smokemeter 
the  distance  from  the  optical  centerline 
to  the  exhaust  pipe  outlet  shall  be  1 
10.25  inch.  The  frill  flow  of  the  exhaust 
stream  shall  be  centered  between  the 
source  and  the  detector  apertures  (or 
windows  and  lenses)  and  on  the  axis  of 
the  light  beam. 

14.  Section  86.884-10  of  subpart  I  is 
amended  by  revising  paragraph  (a)(8)  to 
read  as  follows: 

§86.884-10    Infonnation. 

***** 

(a)*  •  • 
(8)  Idle  rpm. 


15.  Section  86.884-13  of  subpart  I  is 
amended  by  revising  paragraphs 
(b)(6)(ii)  and  (b)(6)(iii)  to  read  as 
follows: 

{86J84-13    Data  analysis. 

•        •        •        *        • 

(b)*  •  • 

(6)*   •   • 

(ii)  Average  speed  during  the  last  10 
seconds  shall  be  within  ±50  rpm  of 
rated  speed. 

(ill)  Average  observed  power  during 
the  last  10  seconds  shall  be  at  least  95 
percent  of  the  horsepower  developed 
during  the  preconditioning  mode. 

16.  Section  86.884-14  of  subpart  I  is 
revised  to  read  as  follows: 

§86.884-14    CatoulaHons. 

(a)  If  the  measured  half-second 
opacity  values  were  obtained  with  a 
smokemeter  with  an  optical  path  length 
different  than  shown  in  the  table  in 
§  86.884-8(c),  then  convert  the 
measured  half-second  values  or  the 
original  instantaneous  values  to  the 
appropriate  equivalent  optical  path 
length  values  specified  in  the  table. 
Convert  the  opacity  values  according  to 
the  following  equations: 
N^100x(l  -  (1  -  NJlOOf-J'-^) 
Lm  and  U  must  use  consistent  units  in 

the  above  equation 
When: 
Nni=Mea8ured  half-second  value  for 

conversion,  percent  opacity 
Ln>=Measuring  smokemeter  optical  path 

length,  meters 
Li,=Standard  optical  path  length 

corresponding  with  engine  power,  n 


Ns=Standard  half-second  value,  percent 
opacity 

(b)  Average  the  45  readings  in 

§  86. 884-13(d)(3)  or  the  equivalent 
converted  values  bom  paragraph  (a)  of 
this  section  if  appropriate,  and 
designate  the  value  as  "A".  This  is  the 
value  for  the  engine  acceleration  mode. 

(c)  Average  the  15  readings  in 

§  86.884-1 3(d)(4}  or  the  equivalent 
converted  values  from  paragraph  (a)  of 
this  section  if  appropriate,  and 
designate  the  value  as  "B".  This  is  the 
value  for  the  engine  lugging  mode. 

(d)  Average  the  9  readings  in 

§  86.884-1 3(d)(5)  or  the  equivalent 
converted  values  bora  paragraph  (a)  of 
this  section  if  appropriate,  and 
designate  the  value  as  "C".  This  is  the 
value  for  the  peEiks  in  either  mode. 

(e)(1)  If  multiple  smokemeters  were 
used,  the  half-second  values  for  each 
mode  from  each  smokemeter  shall  be 
combined  and  the  calculated  average 
based  upon  the  total  number  of 
combined  values. 

(2)  For  example,  if  two  smokemeters 
were  used  for  acceleration  mode  data, 
45  half-second  values  in  each  data  set 
bom.  both  smokemeters  would  be 
combined  to  form  a  data  set  of  90 
values,  which  would  then  be  averaged. 

17.  Section  86.1008-90  of  subpart  K  is 
amended  by  adding  paragraph  (a)(lHiii) 
to  read  as  follows: 

§86.1006-60    Teat  prooaduras. 

(a)(lWi)*  •  • 

(iii)  During  the  testing  of  heavy-duty 
diesel  engines,  the  manufacturer  shall 
decide  for  each  engine,  prior  to  the  start 
of  the  initial  cold  cycle,  whether  the 
measurement  of  background  particulate 
is  required  for  the  cold  and  hot  cycles 
to  be  valid.  The  manufacturer  may 
choose  to  have  difiennt  requirements 
for  the  cold  and  hot  cycles,  ff  a 
manufacturer  chooses  to  require  the 
measurement  of  background  particulate, 
feilure  to  measure  backgroimd 
particulate  shall  void  the  test  cycle 
regardless  of  the  test  results.  If  a  test 
cycle  is  void,  the  manufacttirer  shall 
retest  using  the  same  validity 
requirements  of  the  initial  test 

•  •        •        •        • 

18.  Section  86.1008-96  of  subpart  K  is 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

§86LlOOe-06   Teal  procedures 

•  *        •        •        * 

(a)(l)(i)  For  heavy-duty  engines,  the 
prescribed  test  procedure  is  the  Federal 
Test  Procedure,  as  described  in  subparts 
N,  I,  and  P  of  this  part 

(ii)  During  the  testing  of  heavy-duty 
diesel  engines,  the  manufacturer  shall 
decide  for  each  engine,  prior  to  the  start 


of  the  initial  cold  cycle,  whether  the 
measurement  of  background  particulate 
is  required  for  the  cold  and  hot  cycles 
to  be  valid.  The  manufacturer  may 
choose  to  have  different  requirements 
for  the  cold  and  hot  cycles.  If  a 
manufacturer  chooses  to  require  the 
measurement  of  background  particulate, 
failure  to  measure  background 
particulate  shall  void  the  test  cycle 
regardless  of  the  test  results.  If  a  test 
cycle  is  void,  the  manufacturer  shall 
retest  using  the  same  validity 
requirements  of  the  initial  test 
***** 

19.  Section  86.1008-2001  of  subpart  K 
is  amended  by  adding  paragraph 
(a)(l)(iii)  to  read  as  follows: 

§86.1008-2001    Test  procedures. 

(a)(l)(i)*  *  * 

(iii)  During  the  testing  of  heavy-duty 
diesel  engines,  the  manufacturer  shall 
decide  for  each  engine,  prior  to  the  start 
of  the  initial  cold  cycle,  whether  the 
measurement  of  background  particulate 
is  required  for  the  cold  and  hot  cycles 
to  be  valid.  The  manufacturer  may 
choose  to  have  different  requirements 
for  the  cold  and  hot  cycles.  If  a 
manufacturer  chooses  to  require  the 
measurement  of  background  particulate, 
failure  to  measure  badcground 
particulate  shall  void  the  test  cycle 
regardless  of  the  test  results.  If  a  test 
cycle  is  void,  the  manu&cturer  shall 
retest  using  the  same  validity 
requirements  of  the  iiutial  test 
•        •        *        *        • 

20.  Section  86.1111-87  is  amended  by 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5)  and  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

§86l1111-87   Teat  procaduiaa for PCA 


(4)  During  the  testing  of  heavy-duty 
diesel  engines,  the  manufacturer  shall 
decide  for  each  engine,  prior  to  the  start 
of  the  initial  cold  cycle,  whether  the 
measurement  ofbackground  particulate 
is  required  for  the  cold  and  hot  cycles 
to  be  valid.  The  manufecturer  may 
choose  to  have  different  requirements 
for  the  cold  and  hot  cycles.  If  a 
manu&cturei  chooses  to  require  the 
measurement  of  background  particulate, 
failure  to  measure  background 
particulate  shall  void  the  test  cycle 
regardless  of  the  test  results.  If  a  test 
cycle  is  void,  the  manufacturer  shall 
retest  using  the  same  validity 
requirements  of  the  initial  test 
•        •        •        •        • 

21.  Section  86.1310-90  of  subpart  N 
is  amended  by  revising  paragraphs 
(b)(l)(ivMC).  (b)(3)(v).  (bMSKvi).  (bK6) 
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introductory  text,  and  (b)(7)(iv)  to  read 
as  follows: 

f  86.1310-00    Exttaust  gas  sampling  and 
analytical  systam;  dieaal  snginaa. 

(b)*  •  * 

(iv)*  •   • 

(C)  Primary  dilution  air  may  be 
sampled  to  determine  background 
particulate  levels,  which  can  then  be 
subtracted  from  the  values  measured  in 
the  diluted  exhaust  stream.  The  primary 
dilution  air  shall  be  sampled  at  the  inlet 
to  the  primary  dilution  tunnel,  if 
unaltered,  or  downstream  of  any 
primary  dilution  air  conditioning 
devices,  if  used. 
•        *        •        •        • 

(31  •  *  •  • 

(v)  The  continuous  HC  sampling 
system  shall  consist  of  a  probe  (which 
must  raise  the  sample  to  the  specified 
temperature)  and,  where  used,  a  sample 
transfer  system  (which  must  maintain 
the  specified  temperature).  The 
continuous  hydrocarbon  sampling 
system  (exclusive  of  the  probe)  shall: 

(A)  Maintain  a  wall  temperature  of 
464K  ±  UK  (IQIX  ±  11*^)  as  measured 
at  every  separately  controlled  heated 
component  (i.e.,  filters,  heated  line 
sections),  using  permanent 
thermocouples  located  at  each  of  the 
separate  components. 

(B)  Have  a  wall  temperatiire  of  464K 
±  UK  (IQl'C  ±  WC)  over  its  entire 
length.  The  temperature  of  the  system 
shall  be  demonstrated  by  profiling  the 
thermal  characteristics  of  the  system  at 
initial  installation  and  after  any  major 
maintenance  performed  on  the  system. 
The  temperature  profile  of  the  HC 
sampling  system  shall  be  demonstrated 
by  inserting  thermocouple  wires 
(typically  Teflon*  coated  for  ease  of 
insertion)  into  the  sampling  system 
assembled  in-situ  where  possible,  using 
good  engineering  judgement.  The  wire 
should  be  inserted  up  to  the  HFID  inlet. 
Stabilize  the  sampling  system  heaters  at 
normal  operating  temperatures. 
Withdraw  the  wires  in  increments  of  5 
cm  to  10  cm  (2  inches  to  4  inches) 
including  all  fittings.  Record  the 
stabilized  temperature  at  each  position. 
The  system  temperature  will  be 
monitored  during  testing  at  the 
locations  and  temperature  described  in 
§86.1310-90(b)(v)(A).  Comment:  It  is 
understood  that  profiling  of  the  sample 
line  can  be  done  under  flowing 
conditions  also  as  required  with  the 
probe. 

(C)  Maintain  a  gas  temperature  of 
464K  ±11K  (191"C  ±11»C)  immediately 
before  the  heated  filter  and  HFID.  These 
gas  temperatures  will  be  determined  by 


a  temperature  sensor  located 
inunediately  upstream  of  each 
component. 

(vi)  The  continuous  hydrocarbon 
sampling  probe  shall:. 

(A)  Be  defined  as  the  first  25.4  cm  (10 
in)  to  76.2  cm  (30  in)  of  the  continuous 
hydrocarbon  sampling  system. 

(B)  Have  a  0.483  cm  (0.19  in) 
minimum  inside  diameter. 

(C)  Be  installed  in  the  primary 
dilution  tunnel  at  a  point  where  the 
dilution  air  and  exhaust  are  well  mixed 
(i.e.,  approximately  10  tunnel  diameters 
downstream  of  the  point  where  the 
exhaust  enters  the  dilution  tunnel). 

(D)  Be  sufficiently  distant  (radially) 
from  other  probes  and  the  tunnel  wall 
so  as  to  be  free  from  the  influence  of  any 
wakes  or  eddies. 

(E)  Increase  the  gas  stream 
temperatiire  to  464K  ±11K  (191°C 
tll'C)  by  the  exit  of  the  probe.  The 
ability  of  the  probe  to  accomplish  this 
shall  be  demonstrated  at  typical  sample 
flow  rates  using  the  insertion 
thermocouple  technique  at  initial 
installation  and  after  any  major 
maintenance.  Compliance  with  the 
temperature  specification  shall  be 
demonstrated  by  monitoring  during 
each  test  the  temperature  of  either  the 
gas  stream  or  the  wall  of  the  sample 
probe  at  its  terminus. 

(6)  Particulate  sampling  system.  The 
particulate  collection  system  must  be 
configiired  in  either  of  two  ways.  The 
single-dilution  method  collects  a 
proportional  sample  from  the  primary 
tunnel,  and  then  passes  this  sample 
through  the  collection  filter.  The 
double-dilution  method  collects  a 
proportional  sample  from  the  primary 
tunnel,  and  then  transfers  this  sample  to 
a  secondary  dilution  tunnel  where  the 
sample  is  further  diluted;  the  double- 
diluted  sample  is  then  passed  through 
the  collection  filter.  Proportionality  (i.e., 
mass  flow  ratio)  between  the  primary 
timnel  flow  rate  and  the  sample  flow 
rate  must  be  maintained  within  ±5 
percent.  The  requirements  for  these  two 
systems  are: 
*        •        •        •        • 

(iv)  It  is  recommended  that  the  filter 
loading  should  be  maximized  consistent 
with  other  temperature  requirements 
and  the  requirement  to  avoid  moisture 
condensation.  A  fiher  fwir  loading  of  1 
mg  is  typically  proportional  to  a  0.1  g/ 
bhp-hr  emission  level.  All  particulate 
filters,  refarence  filters,  and  background 
filters  shall  be  handled  in  p>airs  during 
all  weighing  operations  for  emissions 
testing. 


22.  Section  86.1312-88  of  subpart  N 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  86. 1 31 2-88    Weighing  diambar  and 
microgram  tMtanca  spadflcatlona. 

(a)  Ambient  conditions.  (1) 
Temperature.  The  ambient  temperature 
of  the  chambCT  (or  room)  in  which  the 
particulate  filters  are  conditioned  and 
weighed  shall  be  maintained  at  295  K  ± 
3  K  (22  "C  ±  3  "C)  during  all  filter 
conditioning  and  weighing. 

(2)  Humidity.  The  himiidity  of  the 
chamber  (or  room)  in  which  the 
particulate  filters  are  conditioned  and 
weighed  shall  be  maintained  at  a  dew 
point  temperature  of  282.5  K  ±  3  K  (9.4 
*Cl  3  "C)  and  a  relative  humidity  of 
45%  ±8%.  Either  the  dew  point 
temperature  or  the  relative  humidity  or 
both  may  be  averaged  over  the 
preceding  10  minute  period  on  a 
moving  average  basis. 

(3)  Tne  chamber  (or  room) 
environment  shall  be  free  of  any 
ambient  contaminates  (such  as  dust) 
that  would  settle  on  the  particulate 
filters  during  their  stabilization.  It  is 
required  that  at  least  two  unused 
reference  filter  pairs  remain  in  the 
weighing  room  at  all  times  in  covered 
(to  reduce  dust  contamination)  but 
unsealed  (to  permit  humidity  exchange) 
petri  dishes.  These  reference  filter  pairs 
shall  be  placed  in  the  same  general  area 
as  the  sample  filters.  These  reference 
filter  pairs  shall  be  weighed  within  4 
hours  of,  but  preferably  at  the  same  time 
as,  the  sample  filter  pair  weighings. 

(4)  If  the  average  weight  ofthe 
reference  filter  pairs  changes  between 
sample  filter  weighings  by  more  than  40 
micrograms,  then  all  sample  filters  and 
background  filters  in  the  process  of 
stabilization  shall  be  discarded  and  the 
emissions  tests  repeated. 

(5)  If  the  room  (or  chamber) 
environmental  conditions  are  not  met. 
then  the  filters  shall  remain  in  the 
conditioning  room  for  at  least  one  hour 
after  correct  conditions  are  met  prior  to 
weighing. 

(6)  The  reference  filter  pairs  shall  be 
changed  at  least  once  a  month,  but 
never  between  clean  and  used 
weighings  of  a  given  sample  filter  pairs. 
More  than  one  set  of  reference  filter  pair 
may  be  used.  The  reference  filters  shall 
be  the  same  size  and  material  as  the 
sample  filters. 

•  •        •        •        • 

23.  Section  86.1313-91  of  subpart  N 
is  amended  by  revising  f>aragraph  (b)(2) 
including  Table  N91-2  to  read  as 
follows: 

ISSlI  313-01    Fuel  apadllcatlona. 

•  •        •        •        • 
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(b)*  •  • 

(2)  Petroleiun  fuel  for  diesel  engines 
meeting  the  specifications  in  Table 
N91-2,  or  substantially  eqviivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
emissions  testing.  The  grade  of 
petroleum  fuel  used  shall  be 


commercially  designated  as  "Type  2-D" 
grade  diesel  fuel  except  that  fuel 
commercially  designated  as  "Type  1^" 
grade  diesel  fuel  may  be  substituted 
provided  that  the  manu&ctxirer  has 
submitted  evidence  to  the  Administrator 
demonstrating  to  the  Administrator's 
satisfection  that  this  fuel  will  be  the 

Table  N91-2 


predominant  in-use  fuel.  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  aslhe 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


ASTM 


Type  1-0 


Type  2-0 


Catane  Number 

Cetane  Itxlex 

Distyiation  range: 

(TC) - ..— 

10  percent  pointy  *F  

rc) ,. ... 

50  percent  point,  "F  

(•C) 

90  pefoeni  point,  *F  

EP,  •f""!II!!!!!ZZ!"II!!Z 
(•c) '. - 

Gravity,  "API „. 

Total  Sultur,  percent 

Hydrocarbon  composition: 

Aromatics,  pet  

Paraffins,  h4aptTthenes,  CNefins 
Flashpoint,  *F  

(•C)  

(minimum)  

Viscosity,  Centistotces  


D613 
086 

066 

068 

086 

066 

066 

028r'* 
02622 

01319  or  05186 

01319 

093 

0445 


48-64 
40-54 

330-390 

t165.fr-198.9) 

370-430 

(187.8-221.1) 

410-480 

(210-248.9) 

460-520 

(237.8-271.1) 

500-660 

(260.0-293.3) 

40-44 

0.08-0.12 

'8 

(2) 

120 

(48.9) 

1.6-2.0 


42-60 
40-48 

340-400 
(171.1-204.4) 

400-460 
(204.4-237.8) 

470-540 
(243.3-282.2) 

560-630 
(293.3-332.2) 

610-690 

(321.1-365.6) 

32-37 

0.06-0.12 

'27 

(2) 

130 

(54.4) 


'  Minimum. 
2  Remainder. 


24.  Section  86.1313-94  of  subpart  N 
is  amended  by  revising  paragraph  (b)(2) 
including  Table  N94-2  to  read  as 
follows: 

186.1313-04    Fuel  spadflcaticna. 

•        •        •        •        • 

(b)*  •  • 

(2)  Petroleum  fuel  for  diesel  engines 
meeting  the  specifications  in  Table 


N94-2,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
emissions  testing.  The  grade  of 
petroleum  fuel  used  shall  be 
commercially  designated  as  "Type  2-D" 
grade  diesel  fuel  except  that  fiiel 
commercially  designated  at  "Type  1-D" 
grade  diesel  fuel  may  be  substituted 
provided  that  the  manufacturer  has 
submitted  evidence  to  the  Administrator 

Table  N94-2 


demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel.  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  the 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


Hem 


ASTM 


Type  1-0 


Type  2-0 


Cetane  Numt)er „. 

Distillation  range: 

IBP  'F „ 

10  pefcent  point,  *F 

("C) 

50  percent  point,  *F  

(^) 

90  percent  point.  *F  

(•C) 

EP  "F 

\      ^^f        •■«■>■•>■**■••>••••«>••■•■••••••■«•>■•••■■• 

Gravity,  'API 

Total  Sulfur,  percent ~.... 

Hydrocartx>n  composition: 

Aromatics,  pet  

Paraffins,  Naphther)es,  Olefins 


0613 
0976 

D66 

066. 

(187.8-221.1) 

086 

066 

066 

0287 
02622 

01319  or  05186 
01319 


40-64 
40-64 

330-390 

(165.6-198.9) 

370-430 

(204.4-237.8) 

410-480 

(210-248.9) 

460-620 

(237.8-271.1) 

500-660 

(260.0-293.3) 

40—44 

0.03-0.05 

'8 
{») 


40-48 
40-48 

340-400 

(171.1-204.4) 

400-460 

470-640 

(243.3-282.2) 

560-630 

(293.3-332.2) 

610-690 

(321.1-365.6) 

32-37 

a03-0.05 

'27 

(«) 
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Table  N94-2— Continued 

Nam 

ASTM 

Type  1-0 

Type  2-0 

Flashpoint,  "F  , » 

083 
D445 

120 

130 
(54.4) 

Viscoeity.  Centwtokea — _ - 

1.6-2.0 

2.0-3.2 

2  Remainder. 


25.  Section  86.131^-98  is  added  to 
subpart  N  to  read  as  follows: 

f88LlS13-48    Fuel  apacltlcaUooa. 

Section  86.1313-98  includes  text  that 
specifies  requirements  tiiat  differ  from 
§  86.1313-94.  Where  a  paragraph  in 
§  86.1313-94  is  identical  and  applicable 
to  $  86.1313-98,  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
"[Ruoved].  For  guidance  see 
§86.1313-94". 


'   (a)  through  (b)(1)  [Reserved].  For 
guidance  see  $  86.1313-94. 

(bK2)  Petroleum  fuel  for  diesel 
engines  meeting  the  specifications  in 
Table  N98-2,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
emissions  testing.  The  grade  of 
petroleum  fuel  tued  shall  be 
commercially  designated  as  'Type  2-D" 
grade  diesel  fuel  except  that  fuel 
commercially  designated  at  "Type  1-D" 
grade  diesel  fuel  may  be  substituted 

Table  N98-2 


provided  that  the  manufacturer  has 
submitted  evidence  to  the  Administrator 
demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel.  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  the 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


ASTM 


Type  1-0 


Type  2-0 


Celane  Number  ........»»........>.. 

Cetane  Index 

OntMabon  ranQei 

IBP  -F 

rc) 

10  percent  point.  *F  .... 

CO  ■■■.■■.■■■■■■■ 

SO  percent  point,  *F  .... 

ro  ■.■■.■.....■■.. 

90  percent  point,  *F  ..„ 

(TQ 

EP.  "F .„„ 

GrawAy,  'API  ZZZZZZZZZZZ 

ToW  Sitfur,  peroani 

Hydrocaitxw  compoeiBon: 

Aromatics,  pet  

anMHia,  Nopnineoei,  uwNns 
Flashpoint,  *F 

rQ 

(minimum)  »«»... 

Vtocoaily,  Centistoices  


0613 
0976 


086 
066 


■  > 


086 

0287 
02622 

05186 
01319 
063 


0445 


40-54 

40-48 

40-64 

40-48 

330-390 

340-400 

(165.6-198.9) 

(171.1-204.4) 

370-430 

400-460 

(187*^1.1) 

(204.4-237  J) 

410-480 

470-540 

(210-248.9) 

(243.3-282.2) 

460-620 

560-«30 

(237.8-271.1) 

(293.3-332.2) 

500-660 

610-690 

(260.0-293.3) 

(321.1-366.6) 

40-44 

32-37 

a03-0.05 

04)3-0.05 

'8 

'27 

o 

(«) 

120 

130 

(48.9) 

(54.4) 

1.6-2.0 


2.0-3.2 


'Minimum. 

2i 


(bM3)  through  (e)  [Reserved].  For 
guidance  see  §86.1313-94. 

26.  Section  86.1316-90  of  subpart  N 
is  amended  by  revising  paragraph  (bHl) 
and  adding  paragraph  (f)  to  read  as 
follows: 

v88l1316— 80    CaHbraMorts;  ttw|uency  and 


(b}«-* 

(1)  Calibrate  the  hydrocarbon 
analyzer,  carbon  dioxide  analyzer, 
carbon  monoxide  analyzer,  oxides  of 
nitrogen  analyzer,  methanol  analyzer 


and  formaldehyde  analyzer  (certain 
analyzen  may  require  more  frequent 
calibration  depending  on  the  equipment 
and  use).  New  calibration  curves  need 
not  be  generated  each  month  if  the 
existing  curve  meets  the  requirements  of 
§§  86.1321  through  86.1324. 

(f)  For  diesel  fuel  testing  only.  The 
carbon  monoxide  analyzer  shall  be 
calibrated  at  least  every  two  months  or 
after  any  maintenance  which  could  alter 
calibration. 


27.  Section  86.1316-94  ofsubpart  N 
is  amended  by  revising  paragraph  (bMl) 
and  adding  paragraph  (!)  to  read  as 
follows: 


fS6.1316-*4 


freQuancy  and 


(b) 


(1)  Calibrate  the  hydrocarbon 
analyzer,  carbon  dioxide  analyzer, 
carbon  monoxide  analyzer,  and  oxides 
of  nitrogen  analyzer  (certain  analyzen 
may  require  more  frequent  calibration 
depending  on  the  equipment  and  use). 
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New  calibration  curves  need  not  be 
generated  each  month  if  the  existing 
curve  meets  the  requirements  of 
§§86.1321  through  86.1324. 

•         •         •         •         * 

(f)  For  diesel  fuel  testing  only.  The 
carbon  monoxide  analyzer  shall  be 


calibrated  at  least  every  two  months  or 
after  any  maintenance  which  could  alter 
calibration. 

28.  Section  86.1319-84  ofsubpart  N 
is  amended  by  revising  paragraph  (d)(3) 
and  adding  paragraph  (d)(8)  to  read  as 
follows: 

Calibration  Data  Measurements 


§86.1319-84    CVS  calibration. 

•        *        •        •        * 

(d)*** 

(3)  Measurements  necessary  for  flow 
calibration  are  as  follows: 


Parameter 


Symbol 


IJnits 


Tolerances 


Barometric  pressure  (corrected)  . 

Air  temperature,  flowmeter „....-... 

Pressure  depression  upstream  of  LFE 

Pressure  drop  across  LFE  matrix  

Air  flow _ ._...... 

CFV  inlet  depression 

CFV  outlet  pressure  _ 

Temperature  at  venturi  inlet _ 

Spectfic  gravity  of  manometer  fluid  (1 .75  oiO 


Pb 
ETI 
EPI 
EDP 

a 

PPI 
PPO 
T, 
Sp.  Gr 


Inches  Hg  (kPa) 
•F(^) 

Inches  H20  (kPa) 
Inches  H20  (kPa) 
FtVmin.  (mVmin,) 
Inches  fluid  (kPa) 
Inches  Hg  (kPa) 
•FCC) 


±.01  in  Hg  (±.034  kPa). 

±.25  'F  (±.14  -C). 

±.05  in  H20  (±.012  kPa). 

±.005  In  H20  (±.001  kPa). 

±.5pcL 

±.13  in  fluid  (±.055  kPa). 

±.05  in  Hg  (±0.17  kPa). 

±0.5  'F  (±0.28  "C). 


(8)  (Calculation  of  a  parameter  for 
monitoring  sonic  flow  in  the  CFV 
during  exhJaust  emissions  tests: 

(i)  Option  1.  (A)  CFV  pressure  ratio. 
Based  upon  the  calilHation  data  selected 
to  meet  the  criteria  for  paragraphs 
(d)(7)(iv)  and  (v)  of  this  section,  in 
which  Kv  is  constant,  select  the  data 
values  associated  with  the  calibration 
point  with  the  lowest  absolute  venturi 
inlet  presstire.  With  this  set  of 
calibration  data,  calculated  the 
following  CFV  pressure  ratio  limit, 

l*rralk>-Uni-' 


Pr, 


ratio- lim 


'^o>H-c«l 
^ia-cai 


where: 


Pin-cai= Venturi  inlet  pressure  (PPI  in 

absolute  pressure  units),  and 
PoMi-c«i=Venturi  outlet  pressure  (PPO  in 
absolute  pressure  imits),  measured 
at  the  exit  of  the  venturi  diffiiser 
outlet. 
(B)  The  venturi  pressure  ratio  (Prrwjo-i) 
during  all  emissions  tests  must  be  less 
than,  or  eqiud  to,  the  calibration 
pressure  ratio  limit  (Prmio-iim)  derived 
from  the  CFV  calibration  data,  such  that: 


Pr. 


^Pr. 


ratio-Iiin 
''iB-i 

Where: 

Pb>.i  and  Pout-i  are  the  venturi  inl^  and 
outlet  pressures,  in  absolute 
pressure  units,  at  each  i-th  interval 
during  the  emissions  test. 

Caubration  Data  Measurements 


(ii)  Option^.  Other  methods:  With 
prior  Administrator  approve,  any  other 
method  may  be  used  that  assure  that  the 
venturi  operates  at  sonic  conditions 
during  emissions  tests,  provided  the 
method  is  based  upon  sound 
engineering  principles. 

•  •        *        •        • 

29.  Section  86.1319-90  of  subpart  N 
is  amended  by  revising  paragraph  (d)(3) 
and  adding  paragraph  (d)(8)  to  read  as 

follows: 

f86i1319-«)   CVS  caiibraUon. 

*  •        •        •        • 

(d)  •  •  • 

(3)  Measurements  necessary  for  flow 
calibration  are  as  follows: 


Paranieter 


Symbol 


Units 


Sensor-readout  tolerances 


Barometric  pressure  (corrected)  „............^......»...........«....... 

Air  temperature,  into  flowmeter 

Pressure  drop  between  the  inlet  and  throat  of  metering  venturi 

Air  flow ^ „ _ 

CFV  inlet  depressran „ 

CFV  outlet  pressure  „ „ 

Temperature  at  venturi  inlet ... .. 

Specific  gravity  of  marxxneter  Ruid  (1 .75  oiO  ■. 


Pb 

ETI 

EOP 

a 

PPI 
PPO 
Tv 
Sp.  Gr 


inHg(kPa) 

•FCC) 

Inches  H20  (kPa) 

FtVmin.  (mVmin.) 

Inches  fluid  (kPa) 

Inches  Hg  (kPa) 

•FCC) 


±.01  in  Hg  (±.034  kPa). 
±0.5  'F  (±0.28  "C). 
±0.05  in  H2O  (±0.012  kPa). 
±.5%  of  NBS  Inje"  value 
±.13  in  fluid  (±.055  kPa). 
±.05inHg(±.17kPa). 
±4.0  •F  {i222  "C). 


(8)  Calculation  of  a  parameter  for 
monitoring  sonic  flow  in  the  CFV 
during  exbaust  emissions  tests: 

(i)  Option  1 .  (A)  CFV  pressure  ratio. 
Based  upon  the  calibration  data  selected 
to  meet  the  criteria  for  paragraphs  (d)(7) 
(iv)  and  (v)  of  this  section,  in  which  Kv 
is  constant,  select  the  data  values 
associated  with  the  calibration  poinit 
with  the  lowest  absolute  venturi  inlet 
pressure.  With  this  set  of  calibration 


data,  calculated  the  following  CFV 
pressure  ratio  limit,  Prnujo-iim: 


Pr. 


ratio- lim 


_  "out-gJ 

a 

'  in-cil 


Where: 


Pin-cai= Venturi  inlet  pressure  (PPI  in 
absolute  pressure  units),  and 

PooiH:«i=Venturi  outiet  pressure  (PPO  in 
absolute  pressure  units),  measiued 


at  the  exit  of  the  venturi  cHffuser 
ouUet. 

(B)  The  venturi  pressure  ratio  (Prni>o-i) 
during  all  emissions  tests  must  be  less 
than,  or  equal  to,  the  calibration 
pressure  ratio  limit  (Prmbo-um)  derived 
bom  the  CFV  calibration  data,  such  that: 


-Pr. 


ratio-i 


^Pr, 


raoo-hn 


Where: 


47128      Federal  Re^er  /  Vol.  62,  No-  172  /  Friday.  September  5,  1997  /  fiules  and  Regulations 


Pin.,  and  Poui-i  are  the  venturi  inlet  and 
outlet  pressures,  in  absolute 
pressure  units,  at  each  i-th  interval 
during  the  emissions  test. 

(ii)  Option  2.  Other  methods:  With 
prior  Administrator  approval,  any  other 
method  may  be  used  that  assure  that  the 
ventiui  operates  at  sonic  conditions 
during  emissions  tests,  provided  the 
method  is  based  upon  sound 
engineering  principles. 

•  •        *        •        • 

30.  Section  86.1321-90  of  subpart  N 
is  amended  by  revising  paragraphs  (a) 
and  (b)(3)  to  read  as  follows: 

186.1321-00    Hydrocartwn  analy2w 
caUbration. 

•  •        *        •        * 

(a)  Initial  and  periodic  optimization  of 
detector  response.  Prior  to  introduction 
into  service  and  at  least  annually 
thereafter,  the  FID  hydrocarbon  analyzer 
shall  be  adjusted  for  optimum 
hydrocarbon  response. 

(1)  Follow  good  engineering  practices 
for  initial  instrument  start-up  and  basic 
operating  adjustment  using  the 
appropriate  fuel  (see  §  86.1314)  and 
zero-grade  air. 

(2)  Optimize  the  FID's  response  on  the 
most  common  operating  range.  The 
response  is  to  be  optimized  with  respect 
to  hiel  pressure  or  flow  while  meeting 
the  analyzer  response  time  given  in 
§86.1310{b)(3)(vii)(A)  for  continuous 
HC  measurement.  Efforts  shall  be  made 
to  minimize  response  variations  to 
different  hydrocarbon  species  that  are 
expected  to  be  in  the  exhaust.  Good 
engineering  judgement  is  to  be  used  to 
trade  off  optimal  FID  response  to 
propane-in-air  against  reductions  in 
relative  responses  to  other 
hydrocarbons.  A  good  example  of 
trading  off  response  on  propane  for 
relative  responses  to  other  hydrocarbon 
species  is  given  in  Society  of 
Automotive  Engineers  (SAE)  Paper  No. 
770141,  "Optimization  of  Flame 
Ionization  Detector  for  Determination  of 
Hydrocarbon  in  Diluted  Automotive 
Exhausts";  author  Glenn  D.  Reschke.  It 
is  also  required  that  the  response  be  set 
to  optimimi  condition  with  respect  to 
air  flow  and  sample  flow.  Heated  Flame 
Ionization  Detectors  (HFIDs)  must  be  at 
their  specified  operating  temperature. 

(3)  One  of  the  following  procedures  is 
to  be  used  for  FID  or  HFID  optimization: 

(i)  Use  the  procedures  outlined  in 
Society  of  Automotive  Engineers  (SAE) 
paper  No.  770141,  "Optimization  of 
Flame  Ionization  Detector  for 
Determination  of  Hydrocartjons  in 
Diluted  Automobile  Exhaust";  author, 
Glenn  D.  Reschke,  as  an  example. 


(ii)  The  HFID  optimization  procedures 
ouUined  in  40  CFR  part  86,  subpart  D, 
§86.331-79(c). 

(iii)  Alternative  procedures  may  be 
used  if  approved  in  advance  by  the 
Administrator. 

(iv)  The  procedures  specified  by  the 
manufacturer  of  the  FID  or  HFID. 

(4)  After  the  optimum  fuel,  air,  and 
sample  pressures  or  flow  rates  have 
been  determined,  they  shall  be  recorded 
for  future  reference. 

(b)^  *  • 

(3)  Calibrate  on  each  used  operating 
range  with  a  minimum  of  6, 
approximately  equally  spaced,  propane- 
in-air  calibration  gases  (e.g.,  15,  30,  45, 
60,  75,  and  90  percent  of  that  range).  For 
each  range  calibrated,  if  the  deviation 
from  a  least-squares  best-fit  straight  line 
is  within  ±2  percent  of  the  value  at  each 
non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero  data 
point,  then  concentration  values  may  be 
calculated  by  using  the  linear 
calibration  equation  for  that  range.  If  the 
deviation  exceeds  these  limits,  then  the 
best-fit  non-linear  equation  which 
represents  the  data  within  these  limits 
shall  be  used  to  determine 
concentration  values. 
•        •        •        •        • 

31.  Section  86.1321-94  of  subpart  N 
is  amended  by  revising  paragraphs  (a) 
and  (b)(3)  to  read  as  follows: 

f  86.1321-94    Hydrocarbon  analynr 
callbfation. 

***** 

(a)  Initial  and  periodic  optimization  of 
detector  response.  Prior  to  introduction 
into  service  and  at  least  annually 
thereafter,  the  FID  hydrocarbon  analyzer 
shall  be  adjusted  for  optimum 
hydrocarbon  response. 

(1)  Follow  good  engineering  practices 
for  initial  instrument  start-up  and  basic 
operating  adjustment  using  the 
appropriate  fuel  (see  §86.1314)  and 
zero-grade  air. 

(2)  Optimize  the  FID's  response  on  the 
most  common  operating  range.  The 
response  is  to  be  optimized  with  respect 
to  hiel  pressure  or  flow  while  meeting 
the  analyzer  response  time  given  in 

§  86.1310(b)(3)(viiKA)  for  continuous 
HC  measurement.  Efforts  shall  be  made 
to  minimize  response  variations  to 
different  hydrocarbon  species  that  are 
expected  to  be  in  the  e^diaust.  Good 
engineering  judgement  is  to  be  used  to 
trade  off  optimal  FID  response  to 
propane-in-air  against  reductions  in 
relative  responses  to  other 
hydrocarbons.  A  ^ood  example  of 
trading  off  response  on  propane  for 
relative  responses  to  other  hydrocarbon 
species  is  given  in  Society  of 
Automotive  Engineers  (SAE)  Paper  No. 


770141,  "Optimization  of  Flame 
Ionization  Detector  for  Determination  of 
Hydrocarbon  in  Diluted  Automotive 
Exhausts";  author  Glenn  D.  Reschke.  It 
is  also  required  that  the  response  be  set 
to  optimum  condition  with  respect  to 
air  flow  and  sample  flow.  Heated  Flame 
Ionization  Detectors  (HFIDs)  must  be  at 
their  specified  operating  temperature. 

(3)  One  of  the  following  procedures  is 
to  be  used  for  FID  or  HFID  optimization: 

(i)  Use  the  procedures  outlined  in 
Society  of  Automotive  Engineers  (SAE) 
paper  number  770141,  "Optimization of 
Flame  Ionization  Detector  for 
Determination  of  Hydrocarbons  in 
Diluted  Automobile  Exhaust";  author. 
Glerm  D.  Reschke,  as  an  example. 
Available  from  Society  of  Automotive 
Engineers  International,  400 
Commonwealth  Dr.,  Warrendale,  PA 
15096-0001. 

(ii)  The  procedure  listed  in  subpart  D, 
§  86.33  l-79(c)  of  this  part. 

(iii)  The  procedures  specified  by  the 
manufacturer  of  the  FID  or  HFID. 

(iv)  Alternative  procedures  may  be 
used  if  approved  in  advance  by  the 
Administrator. 

(4)  After  the  optimum  fuel,  air  and 
sample  pressures  or  flow  rates  have 
been  determined,  they  shall  be  recorded 
for  future  reference. 

(b)*** 

(3)  Calibrate  on  each  used  operating 
range  with  a  miniinnin  of  6, 
approximately  equally  spaced,  propane- 
in-air  calibration  gases  (e.g.,  15,  30,  45, 
60,  75,  and  90  percent  of  that  range).  For 
each  range  calibrated,  if  the  deviation 
from  a  least-squares  best-fit  straight  line 
is  within  ±2  percent  of  the  value  at  each 
non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero  data 
point,  then  concentration  values  may  be 
calculated  by  using  the  linear 
calibration  equation  for  that  range.  If  the 
deviation  exceeds  these  limits,  then  the 
best-fit  non-linear  equation  which 
represents  the  data  within  these  limits 
shall  be  used  to  deternune 
concentration  values. 


32.  Section  86.1322-84  of  subpart  N 
is  amended  by  revising  paragraph  (b)(3) 
to  read  as  follows: 

§86.1322-84    Carbon  nMooxMa  anaiyiar 
calibration. 

*        *        •        •        • 

{b)»  •  • 

(3)  Calibrate  on  each  used  operating 
range  with  a  minimum  of  6, 
approximately  equally  spaced,  carbon 
monoxide- in-Nj  calibration  gases  (e.g., 
15,  30,  45.  60,  75,  and  90  percent  of  that 
range).  For  each  range  calibrated,  if  the 
deviation  bom  a  least-squares  best-fit 
straight  line  is  within  ±2  percent  of  the 
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value  at  each  non-zero  data  point  and 
within  ±0.3  percent  of  full  scale  on  the 
zero  data  point,  then  concentration 
values  may  be  calculated  by  using  the 
linear  calibration  equation  for  that 
range.  If  the  deviation  exceeds  these 
limits,  then  the  best-fit  not>linear 
equation  which  represents  the  data 
within  these  limits  shall  be  used  to 
determine  concentration  values. 
***** 

33.  Section  86.1323-84  of  subpart  N 
is  amended  by  revising  paragraph  (b)(3) 
to  read  as  follows: 

§86.1323-84   Oxidaa  Of  nitrogen  analynr 
callbralloa 

•  •        •        •        • 

(b)*  •  • 

(3)  Calibrate  on  each  used  operating 
range  with  a  minimum  of  6, 
approximately  equally  spaced,  NO-in-Nz 
calibration  gases  (e.g.,  15,  30,  45,  60,  75, 
and  90  percent  of  that  range).  For  each 
range  calibrated,  if  the  deviation  bom  a 
least-squares  best-fit  straight  line  is 
within  ±2  percent  of  the  value  at  each 
non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero  data 
point,  then  concentration  values  may  be 
calculated  using  the  linear  calibration 
equation  for  that  range.  If  the  deviation 
exceeds  these  limits,  then  the  best-fit 
non-linear  equation  which  represents 
the  data  within  these  limits  shall  be 
used  to  determine  concentration  values. 
***** 

34.  Section  86.1324-84  of  subpart  N 
is  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§86.1324-84    Carbon  dtoxW*  analyaor 

CainNaiKNI. 

•  •  •  •  • 

(c)  Calibrate  on  each  iised  operating 
range  with  a  minimum  of  6, 
approximately  equally  spaced,  carbon 
dioxide-in-N?  calibration  or  span  gases 
(e.g.,  15,  30,  45,  60,  75,  and  90  percent 
of  ttiat  range).  For  each  range  calibrated, 
if  the  deviation  from  a  least-squares 
best-fit  straight  line  is  within  ±2  percent 
or  less  of  the  value  at  each  non-zero  data 
point  and  within  ±0.3  percent  of  full 
scale  on.  the  zero  data  point,  then 
concentration  values  may  be  calculated 
by  using  the  linear  calibration  equation 
for  that  range.  If  the  deviation  exceeds 
these  limits,  then  the  best-fit  non-linear 
equation  which  represents  the  data 
within  these  limits  shall  be  used  to 
determine  concentration  values. 

•  •        *       '  •        * 

35.  Section  86.1325-94  of  subpart  N 
is  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§86.l32S-«4    Methane  analyzer  calibration. 


(c)  Calibrate  on  each  used  operating 
range  with  a  minimum  of  6, 
approximately  equally  spaced,  CH4  in 
air  calibration  gases  (e.g.,  15,  40,  45,  60, 
75,  and  90  percent  of  that  range).  For 
each  range  calibrated,  if  the  deviation 
from  a  least-squares  best-fit  straight  line 
is  within  ±2  percent  of  the  value  at  each 
non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero  data 
point,  then  concentration  values  may  be 
calculated  by  using  the  linear 
calibration  equation  for  that  range.  If  the 
deviation  exceeds  these  limits,  tben  the 
best-fit  non-linear,  equation  which 
represents  the  data  within  these  limits 
shall  be  used  to  determine 
Concentration  values. 

36.  Section  86.1327-90  of  subpart  N 
is  amended  by  revising  paragraphs  (b), 
(f)(1),  (f)(2)  introductory  text  and  (f)(2)(i) 
to  read  as  follows: 


§86.1327-80 
procaduraa^  ovanriaw. 


(b)  Engine  torque  and  rpm  command 
.set  points  shall  be  issued  at  5  (10  Hz 
recommended)  Hz  or  greater  during 
both  the  cold  and  hot  start  tests. 
Feedback  engine  torque  and  rpm  shall 
be  recorded  at  least  once  every  second 
during  the  test 
•        •        •        •        • 

(«•  *  • 

(1)  Casoline-fueled  and  methanol- 
fueled  Otto-cycle  engines.  A  chassis- 
type  exhaust  system  shall  be  used.  For 
all  catalyst  systems,  the  distance  from 
the  exhaust  manifold  flange(s)  to  the 
catalyst  shall  be  the  same  as  in  the 
vehicle  configuration  unless  the 
manufacturer  provides  data  showing 
equivcdent  performance  at  another 
location.  The  catalyst  container  may  be 
removed  during  all  test  sequences  priw 
to  the  practice  cycle,  and  replaced  with 
an  equivalent  container  having  an 
inactive  catalyst  support. 

(2)  Petroleum-fueled  and  methanol- 
fueled  diesel  engines.  Either  a  chassis- 
type  or  a  facility-type  exhaust  system  or 
both  systems  simultaneously  may  be 
used.  If  the  engine  is  equipped  with  an 
exhaust  aftertreatment  device,  the 
exhaust  pipe  must  be  the  same  diameter 
as  found  in-use  for  at  least  4  pipe 
diameters  upstream  to  the  inlet  of  the 
beginning  of  the  expansion  section 
containing  the  aftertreatment  device. 
The  exhaust  backpressure  or  restriction 
shall  follow  the  same  criteria  as  in 

§  86.1330-90(f)  and  may  be  set  with  a 
valve  (muffler  omitted).  The  catalyst 
container  may  be  removed  during  all 
test  sequences  prior  to  the  practice 
cycle,  and  replaced  with  an  equivalent 
container  having  an  inactive  catalyst 
support. 


(i)  The  engine  exhaust  system  shall 
meet  the  following  requirements: 

(A)  The  total  length  of  the  tubing  from 
the  exit  of  the  engine  exhaust  manifbld, 
turbocharger  ouUet  or  aftertreatment 
device  to  the  primary  dilution  timnel 
shall  not  exceisd  32  feet  (9.8  m). 

(B)  The  iiutial  portion  of  the  exhaust 
system  may  consist  of  a  typical  in-use 
(i.e.,  length,  diameter,  material,  etc.) 
chassis-type  exhaust  system. 

(C)  The  distance  from  the  exhaust 
manifold  fl{uige(s)  or  turbocharger  outlet 
to  any  exhaust  aftertreatment  device 
shall  be  the  same  as  in  the  vehicle 
ccmfiguration  or  within  the  distance 
specifications  provided  by  the 
manufacturer. 

(D)  For  engines  wrhich  are  not 
equipped  with  exhaust  aftertreatment 
devices,  all  tubing  in  excess  of  12  feet 
(3.7  m)  from  die  exit  of  the  turbocharger 
or  exhaustmanifbld  shall  be  insidated. 
For  engines  eqmpped  with  exhaust 
aftertreatment  devices,  all  tubing  after 
the  aftertreatment  device  which  is  in 
excess  of  12  feet  (3.7  m)  shall  be 
insulated. 

(E)  If  the  tubing  is  required  to  be 
insulated,  the  radial  thickness  of  the 
insulation  must  be  at  least  1.0  inch  (25 
mm).  The  thermal  conductivity  of  the 
insulating  material  must  have  a  value  no 
greater  than  0.75  BTU-in/hr/ft*/''F 
(0.065  W/m-K)  measured  at  700  T  (371 
•C). 

(F)  A  smoke  meter  or  other 
instrumratation  may  be  inserted  into 
the  exhaust  system  tubing.  If  this  option 
is  axeicised  in  the  insulated  portion  of 
the  tubing,  then  a  minimal  amount  of 
tubing  not  to  exceed  18  inches  may  be 
left  uninsiilated.  However,  no  more  than 
12  faet  (3.66  m)  of  tubing  can  be  left 
uninsulated  in  total,  including  the 
length  at  the  smoke  meter. 

37.  Section  86.1327-94  of  subpart  N 
is  amended  by  revising  paragraphs  (b), 
(f)(1),  (f)(2)  intioductory  text  and  (f)(2)(i) 
to  read  as  follows: 


§86.1827-04    Engine 
Drooaduraa:  ovarviaw. 


(b)  Engine  torque  and  rpm  command 
set  points  shall  be  issued  at  5  (10  Hz 
recommended)  Hz  or  greater  diuing 
both  the  cold  and  hot  start  tests. 
Feedback  engine  torque  md  rpm  shall 
be  recorded  at  least  once  every  second 
during  the  test 

\1)  Otto-cycle  engines.  A  chassis-type 
exhaust  system  shall  be  used.  For  all 
catalyst  systems,  the  distance  from  the 
exhaust  manifold  flange(s)  to  the 
catalyst  shall  be  the  same  as  in  the 
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vehicle  configuration  unless  the 
manufacturer  provides  data  showing 
equivalent  performance  at  another  . 
location.  The  catalyst  container  may  be 
removed  during  all  test  sequences  prior 
to  the  practice  cycle,  and  replaced  with 
an  equivalent  container  having  an 
inactive  catalyst  support. 

(2)  Diesel  engines.  Either  a  chassis- 
type  or  a  facility-type  exhaust  system  or 
both  systems  simultaneously  may  be 
used.  If  the  engine  is  equipped  with  an 
exhaust  aftertreatment  device,  the 
exhaust  pipe  must  be  the  same  diameter 
as  found  in-use  for  at  least  4  pipe 
diameters  upstream  to  the  inlet  of  the 
beginning  of  the  expansion  section 
containing  the  aftertreatment  device. 
The  exhaust  backpressure  or  restriction 
shall  follow  the  same  criteria  as  in 
§  86.1330-90  (f)  and  may  be  set  with  a 
valve  (muffler  omitted).  The  catalyst 
container  may  be  removed  during  all 
test  sequences  prior  to  the  practice 
cycle,  and  replaced  with  an  equivalent 
container  having  an  inactive  catalyst 
support. 

(i)  The  engine  exhaust  system  shall 
meet  the  following  requirements: 

(A)  The  total  length  of  the  tubing  from 
the  exit  of  the  engine  exhaust  manifold, 
turbocharger  outlet  or  aftertreatment 
device  to  the  primary  dilution  tuimel 
shall  not  exceed  32  feet  (9.8  m). 

(B)  The  initial  portion  of  the  exhaust 
system  may  consist  of  a  typical  in-use 
(i.e.,  length,  diameter,  material,  etc.) 
chassis-type  exhaust  system. 

(C)  The  distance  from  the  exhaust 
manifold  flange(s)  or  turbocharger  outlet 
to  any  exhaust  aftertreatment  device 
shall  be  the  same  as  in  the  vehicle 
configuration  or  within  the  distance 
specifications  provided  by  the 
manufactiuer. 

(D)  For  engines  which  are  not 
equipped  with  aixhaust  aftertreatment 
devices,  all  tubing  in  excess  of  12  feet 
(3.7  m)  from  the  exit  of  the  tiu-bocharger 
or  exhaust  manifold  shall  be  insulated. 
For  engines  equipped  with  exhaust 
aftertreatment  devices,  all  tubing  after 
the  aftertreatment  device  which  is  in 
excess  of  12  feet  (3.7  m)  shall  be 
insulated. 

(E)  If  the  tubing  is  required  to  be 
insulated,  the  radial  thickness  of  the 
insulation  must  be  at  least  1.0  inch  (25 
mm).  The  thermal  conductivity  of  the 
insulating  material  must  have  a  value  no 
greater  than  0.75  BTU-in/hr/ftVF  (0.065 
W/m-K)  measured  at  700  "F  (371  "C). 

(F)  A  smoke  meter  or  other 
instrumentation  may  be  inserted  into 
the  exhaust  system  tubing.  If  this  option 
is  exercised  in  the  insulated  portion  of 
the  tubing,  then  a  minimal  amount  of 
tubing  not  to  exceed  18  inches  may  be 
left  uninsulated.  However,  no  more  than 


12  feet  (3.66  m)  of  tubing  can  be  left 
uninsulated  in  total,  including  the 
length  at  the  smoke  meter. 

38.  Section  86.1327-96  of  Subpart  N 
is  amended  by  revising  paragraphs  (b), 
(f)(1),  (f)(2)  introductory  text,  and 
(n(2)(i)  to  read  as  follows: 

§86.13Z7-M    Engine  dynamometer  tost 
procadurm;  ovarvtow. 

***** 

(b)  Engine  torque  and  rpm  command 
set  points  shall  be  issued  at  5  (10  Hz 
recommended)  Hz  or  greater  during 
both  the  cold  and  hot  start  tests. 
Feedback  engine  torque  and  rpm  shall 
be  recorded  at  least  once  every  second 
during  the  test. 
*        *        *        •        • 

(1)  Gasoline-fueled  and  methanol- 
fueled  Otto-cycle  engines.  A  chassis- 
type  exhaust  system  shall  be  used.  For 
all  catalyst  systems,  the  distance  from 
the  exhaust  manifold  flemge(s)  to  the 
catalyst  shall  be  the  same  as  in  the 
vehicle  configuration  unless  the 
manufacturer  provides  data  showing 
equivalent  performance  at  another 
location.  The  catalyst  container  may  be 
removed  during  all  test  sequences  prior 
to  the  practice  cycle,  and  replaced  with 
an  equivalent  container  having  an 
inactive  catalyst  support. 

(2)  Petroleum-fueled  and  methanol- 
fueled  diesel  engines.  Either  a  chassis- 
type  or  a  facility-type  exhaust  system  or 
both  systems  simultaneously  may  be 
used.  If  the  engine  is  equipped  with  an 
exhaust  aftertreatment  device,  the 
exhaust  pipe  must  be  the  same  diameter 
as  found  in-use  for  at  least  4  pipe 
diameters  upstream  to  the  inlet  of  the 
beginning  of  the  expansion  section 
containing  the  aftertreatment  device. 
The  exhaust  backpressure  or  restriction 
shall  follow  the  same  criteria  as  in 

§  86.1330-90(1)  and  may  be  set  with  a 
valve  (mufOer  omitted).  The  catalyst 
container  may  be  removed  during  all 
test  sequences  prior  to  the  practice 
cycle,  and  replaced  with  an  equivalent 
container  having  an  inactive  catalyst 
support. 

(i)  The  engine  exhaust  systems  shall 
meet  the  following  requirements: 

(A)  The  total  length  of  *he  tubing  from 
the  exit  of  the  engine  exhaust  manifold, 
turbocharger  outlet  or  aftertreatment 
device  to  the  primary  dilution  tiumel 
shall  not  exceed  32  feet  (9.8  m). 

(B)  The  initial  portion  of  the  exhaust 
system  may  consist  of  a  typical  in-use 
(i.e.,  length,  diameter,  material,  etc.) 
chassis-type  exhaust  system. 

(C)  The  distance  from  the  exhaust 
manifold  flange(s)  or  turl)ocharger  outlet 
to  any  exhaust  aftertreatment  device 


shall  be  the  same  as  in  the  vehicle 
configuration  or  within  the  distance 
specifications  provided  by  the 
manufacturer. 

(D)  For  engines  which  are  not 
equipped  with  exhaust  aftertreatment 
devices,  all  tubing  in  excess  of  12  feet 
(3.7  m)  bom  the  exit  of  the  turbocharger 
or  exhaust  manifold  shall  be  insulated. 
For  engines  equipped  with  exhaust 
aftertreatment  devices,  all  tubing  after 
the  aftertreatment  device  which  is  in 
excess  of  12  feet  (3.7  m)  shall  be 
insulated. 

(E)  If  the  tubing  is  required  to  be 
insulated,  the  radial  thickness  of  the 
insulation  must  be  at  least  1.0  inch  (25 
mm).  The  thermal  conductivity  of  the 
insulating  material  must  have  a  value  no 
greater  than  0.75  BTU-in/hr/ftVF  (0.065 
W/m-K)  measured  at  700  "F  (371  "C). 

(F)  A  smoke  meter  or  other 
instrumentation  may  be  inserted  into 
the  exhaust  system  tubing.  If  this  option 
is  exercised  in  the  insulated  portion  of 
the  tubing,  then  a  minimal  amount  of 
tubing  not  to  exceed  18  inches  may  be 
left  uninsulated.  However,  no  more  than 
12  feet  (3.66  m)  of  tubing  can  be  left 
uninsulated  in  total,  including  the 
length  at  thesmoke  meter. 

39.  Section  86.1327-98  is  added  to 
subpart  N  to  read  as  follows: 

S  80.1327-08    Engine  dynamometer  tast 
procaduras;  ovarviaw. 

Section  86.1327-98  includes  text  that 
specifies  requirements  that  difi^er  from 
§86.1327-96.  Where  a  paragraph  in 
§86.1327-96  is  identical  and  applicable 
to  §86.1327-98.  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
"[Resenredj.  For  guidance  see 
§86.1327-96". 

(a)  through  (d)(3)  (Reserved).  For 
guidance  see  §86.1327-96. 

(d)(4]  Additional  accessories  (e.g..  oil 
cooler,  alternators,  air  compressors,  etc.) 
may  be  installed  or  their  loading 
simulated  if  typical  of  the  in-use 
application.  This  loading  shall  be 
parasitic  in  nature  and,  if  used,  shall  be 
applied  during  all  engine  testing 
operations,  including  mapping.  The 
accessory  work  performed  shall  not  be 
included  in  the  integrated  work  used  in 
emissions  calculations. 

(d)(5)  through  (f)  (Reserved).  For 
guidance  see  §  86.1327-96. 

40.  Section  86.1330-84  of  subpart  N 
is  amended  by  revising  paragraphs 
(b)(1),  (b)(2).  and  (f)(l)(i)  and  adding 
paragraph  (b)(5)  to  read  as  follows: 

188.1330-84    Teat  saquanca; 
rsQutfonwnts. 
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(b)«  •  • 

(1)  The  temperature  of  the  CVS 
dilution  air  shall  be  maintained  above 
68  "F  (20  »C)  for  Otto  cycle  engines  and 
between  68  T  and  86  "F  (20  "C  and  30 
"Q  for  diesel  cycle  engines  throughout 
the  test  sequence,  except  as  permitted 
by  §86.1335-84. 

(2)  For  engines  with  auxiliary 
emission  control  devices  which  sense  or 
detect  ambient  air  temperature  and 
operate  at  68  'F  or  higher,  the  test  cell 
ambient  air  temperature  and  the 
temperature  of  the  engine  intake  air 
shall  be  maintained  at  77  "F  ±9  °F  (25 
•C  ±5  °C)  throughout  the  test  sequence. 
For  engines  with  auxiliary  emission 
control  devices  which  are  temperatiu« 
dependent  and  operate  at  68  °F  or 
higher,  the  temperature  of  the  engine 
intake  air  shall  be  maintained  at  77  "F 
±9  "F  (25  "C  ±5  »C)  throughout  the  test 
sequence. 
•        *        •    -   •        • 

(5)  For  engines  equipped  with  an  air- 
to-air  intercooler  (or  any  other  low 
temperature  charge  air  cooling  device) 
between  the  turbocharger  compressor 
and  the  intake  manifold,  the  procedure 
for  simulating  the  device  in  the 
transient  dynamometer  test  facilities 
shall  follow  the  SAE  Recommended 
Practice  J1937,  "Engine  Testing  with 
Low  Temperature  Charge  Air  Cooling 
System  in  a  Dynamometer  Test  Cell." 
***** 

(f)  Diesel-Fueled  Engines  only.  (l)(i) 
Air  inlet  restriction  shall  be  set  to  a 
value  midway  between  a  clean  filter  and 
the  maximum  restriction  specified  by 
the  manufacturer.  The  exhaust 
restriction  normally  shall  be  set  at  80 
percent  of  the  manufacturer's 
reconunended  maximiun  specified 
exhaust  restriction.  The  manufacturar 
shall  be  liable  for  emission  compliance 
from  the  minimum  in-use  restrictions  to 
the  maximiun  restricticms  specified  by 
the  manufacturer  for  that  particular 
engine. 

41.  Section  86.1330-90  of  subpart  N 
is  amended  by  revising  paragraphs 
(b)(1).  (b)(2),  and  {f)(l)(i)  and  adding 
paragraph  (b)(5)  to  read  as  follows: 

186.1330-00    Taat  saquanca;  ganaral 
raqulremanta. 

•        *        •        *        • 

(b)  *  *  • 

(1)  The  temperature  of  the  CVS 
dilution  air  shall  be  maintained  at 
greater  than  68  °F  (20  'C)  for  Otto  cycle 
engines  and  between  68  °F  and  86  'F  (20 
"C  and  30  "C)  for  diesel  cycle  engines 
throughout  the  test  sequence,  except  as 
permitted  by  §86.1335-84. 

(2)  For  engines  with  auxiliary 
emission  control  devices  which  sense  or 


detect  ambient  air  temperature  and 
operate  at  68  "F  or  higher,  the  test  cell 
ambient  air  temperature  and  the 
temperature  of  the  engine  intake  air 
shaU  be  maintained  at  77  "F  ±9  'F  (25 
"C  ±5  "C)  throughout  the  test  sequence. 
For  engines  with  auxiliary  emission 
control  devices  which  are  temperature 
dependent  and  operate  at  68  "F  or 
higher,  the  temperature  of  the  engine 
intake  air  shall  be  maintained  at  77  °F 
±9  'F  (25  "C  ±5  "O  throughout  the  test 
sequence. 
»        •        *     ■  *        * 

(5)  For  engines  equipped  with  an  air- 
to-air  intercooler  (or  any  other  low 
temperature  charge  air  cooling  device) 
between  the  turbocharger  compressor 
and  the  intake  manifold,  the  procedure 
for  simulating  the  device  in  the 
transient  d)mamometer  test  facilities 
shall  follow  the  SAE  Recommended 
Practice  J1937,  "Engine  Testing  with 
Low  Temperature  Qiarge  Air  Cooling 
System  in  a  Dynamometer  Test  Cell." 
*        *        •        •        * 

(f)  Petroleum-fueled  and  methanol- 
fueled  diesel  engines.  (l)(i)  Air  inlet 
restriction  shall  be  set  to  a  value 
midway  between  a  clean  filter  and  the 
maximum  restriction  specified  by  the 
manufacturer.  The  exhaust  restriction 
normally  shall  be  set  at  80  percent  of  the 
manufactuter's  recommended  maximum 
specified  exhaust  restriction.  The 
manufactxirer  shall  be  liable  for 
emission  compliance  from  the 
minimum  in-use  restrictions  to  the 
maximiun  restrictions  specified  by  the 
mantifacturer  for  that  particular  engine. 
***** 

42.  Section  86.1333-90  of  subpart  N 
is  amended  by  revising  paragraphs  (c), 
(d)  intit)ductory  text,  (d)(1),  (d)(2).  (e)(2) 
and  removing  paragraphs  (d)(3)  and 
(d)(4)  to  read  as  follows: 

i8>.i33O-00   Tranalanttoatcyela 
generation. 

***** 

(c)  Engine  speed  and  torque  shall  be 
recorded  at  least  once  every  second 
during  the  cold  start  test  and  hot  start 
test.  The  torque  and  rpm  feedback 
signals  may  be  filtered. 

(d)  Idle  Speed  Enhancement  Devices 
(e.g.  cold  idle,  alternator  idle,  etc.).  The 
zero  percent  speed  specified  in  the 
engine  dynamometer  schedules 
(appendix  I  (f)(1).  (f)(2),  or  (f)(3)  to  this 
part)  shall  be  superseded  by  proper 
operation  of  the  engine's  idle  speed 
enhancement  device. 

(1)  During  idle  speed  enhancement 
device  operation,  a  manual  transmission 
engine  shall  be  allowed  to  idle  at 
whatever  speed  is  required  to  target  a 
feedback  torque  equal  to  zero  (using,  for 


example,  clutch  disengagement,  speed 
to  torque  control  switchfrig,  software 
overrides,  etc.)  at  those  points  in 
appendix  I  (f)(1),  (f)(2),  or  (f)(3)  to  this 
part  where  both  reference  speed  and 
reference  torque  are  zero  percent  values. 
For  each  idle  segment  that  is  seven 
seconds  or  longer,  the  average  feedback 
torque  must  be  within  ±10  ft-lbs  of  zero. 
To  allow  for  transition,  up  to  the  first 
four  seconds  may  be  deleted  from  each 
idle  segment  calculation. 

(2)  During  idle  speed  enhancement 
device  operation,  an  automatic 
transmission  engine  shall  be  allowed  to 
idle  at  whatever  speed  is  required  to 
target  a  feedback  torque  equal  to  CTTT 
(see  (e)(2)  of  this  section  for  definition 
of  CTTT)  at  those  points  in  appendix  I 
(f)(1),  (f)(2).  or  (f)(3)  to  this  part  where 
both  reference  speed  and  reference 
torque  are  zero  percent  values.  For  each 
idle  segment  that  is  seven  seconds  or 
longer,  the  average  feedback  torque 
must  be  within  ±10  ft-lbs  of  CTTT.  To 
allow  for  transition,  up  to  the  first  four 
seconds  may  be  deleted  from  each  idle 
segment  calculation, 
(e)*  *  * 

(2)  All  zero-percent  speed,  zero- 
percent  torque  points  (idle  points)  shall 
be  modified  to  zero  percent  speed,  Curb 
Idle  Transmission  Torque  (CITT),  except 
as  permitted  in  §86.1337-90(a)(9).  Also, 
all  points  with  speed  equal  to  or  less 
than  zero  i>ercent  and  torque  less  than 
CTTT  shall  be  modified  to  OTT. 
Motoring  torque  shall  remain 
unchanged.  In  order  to  provide  a 
smooth  torque  transition,  all 
consecutive  torque  points  that  are 
between  0  and  CITT  shall  be  changed  to 
CTTT  if  the  first  of  these  is  preceded  or 
the  last  of  these  is  succeeded  by  idle 
points.  The  manufacturer's  specified 
CTTT  shall  be  based  upon  that  value 
observed  in  typical  applications  at  the 
mean  of  the  manufacttirers'  specified 
idle  ^>eed  range  at  stabilized 
temperature  conditions. 
***** 

43.  Section  86.1334-64  of  subpart  N 
is  amended  by  revising  paragraph  (a)(2) 
to  read  as  follows: 

SM.1334-84    Prs-toat angina Md 
dynamomatar  praparatioa 

(a)  •  *  • 

(2)  Following  any  practice  runs  or 
calibration  procedures,  the  engine  shall 
be  cooled  per  §  86.1335-90. 

44.  Section  86.1335-90  of  subpart  N 
is  revised  to  read  as  follows: 

{86.1335-00    CoO-down  procadufa. 

(a)  This  cool-down  procedure  applies 
to  Otto-cycle  and  diesel  engines. 

(b)  En^es  may  be  soaked  at  ambient 
conditions.  No  substances  or  fluids  may 
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be  applied  to  the  engine's  internal  or 
external  surfaces  except  for  water  and 
air  as  prescribed  in  paragraphs  (c)  and 
(d)  of  this  section. 

(c)  For  water-cooled  engines,  two 
types  of  cooling  are  permitted: 

(1)  Water  may  be  circulated  through 
the  engine's  water  coolant  system. 

(i)  llie  coolant  may  be  flowed  in 
either  direction  and  at  any  desired  flow 
rate.  The  thermostat  may  be  removed  or 
blocked  open  during  the  cool-down  but 
must  be  restored  before  the  exhaust 
emissions  test  begins. 

(ii)  The  temperature  of  the  circulated 
or  injected  water  shall  be  at  least  10  °C 
(50  "F).  to  addition,  the  temperature  of 
the  cooling  water  shall  not  exceed  30  *C 
(86  "F)  during  the  last  30  minutes  of  the 
cool-down. 

(ill)  Only  water,  including  the  use  of 
a  building's  standard  water  supply,  or 
the  coolant  type  that  is  already  in  the 
engine  (per  §  86.1327-90(e))  is 
permitted  for  cool-down  purposes. 

(2)  Flows  of  air  may  be  directed  at  the 
exterior  of  the  engine. 

(i)  The  air  shall  be  directed  essentially 
uniformly  over  the  exterior  siirface  of 
the  engine  at  any  desired  flow  rate. 

(ii)  The  temperature  of  the  cooling  air 
shall  not  exceed  86  'F  (30  "C)  during  the 
last  30  minutes  of  the  cool-down .^  but 
may  be  less  than  68  *F  (20  "C)  at  any 
time. 

(d)  For  air-cooled  engines,  only 
cooling  as  prescribed  in  paragraph  (cH2) 
of  this  section  is  permitted. 

(eKl)  The  cold  cycle  exhaust  emission 
test  may  begin  after  a  cool-down  only 
when  the  engine  oil  and  water 
temperatures  are  stabilized  between  68 
•F  and  86  'F  (20  "C  and  30  "C)  for  a 
minimum  of  fifteen  minutes. 

(i)  These  temperatiire  measurements 
are  to  be  made  by  temperature 
measurement  devices  immersed  in  the 
siunp  oil  and  in  the  thermostat  housing 
or  cylinder  head  cooling  cinniit,  the 
sensor  parts  of  which  are  not  in  contact 
with  any  engine  surface. 

(ii)  The  flow  of  oil  and  water  shall  be 
shut  off  during  this  measurement.  Air 
flow,  except  as  necessary  to  keep  the 
cell  temperature  between  68  "F  and  86 
'F  (20  "C  and  30  °C),  shall  be  shut  off. 
No  engine  oil  change  is  permitted 
during  the  test  sequence. 

(2)  Direct  coaling  of  engine  oil 
through  the  use  of  oil  coolers  or  heat 
exchangers  is  permitted.  The  cold  cycle 
emission  test  may  begin  only  when  the 
requirements  in  paragraph  (e)(l)(ii)  are 
met. 

(3)  Any  other  means  for  the  direct 
cooling  of  the  engine  oil  must  be 
approved  in  advance  by  the 
Administrator. 


(f)(1)  The  cold  cycle  exhaust  emission 
test  for  engines  equipped  with  exhaust 
aftertreatment  devices  may  begin  after  a 
cool-down  only  when  the  aftertreatment 
device  ia  77  'F  ±9  'F  (25  "C  ±5  "C).  in 
addition  to  the  temperature  restrictions 
in  paragraph  (e)  of  this  section.  For 
catalysts,  ihis  temperature  must  be 
measured  at  the  outlet  of  the  catalyst 
bed. 

(2)  Exhaust  aftertreatment  device 
cool-doMm  may  be  accomplished  in 
whatever  manner  and  using  whatever 
coolant  deemed  appropriate  by  proper 
engineering  judgment.  The 
aftertreatment  device,  engine,  and 
exhaust  piping  configurations  shall  not 
be  separated,  altered,  or  moved  in  any 
way  during  the  cool-down. 

(g)  For  engines  with  auxiliary 
emission  control  devices  which  are 
temperature  dependent,  the  cold  start 
shall  not  begin  until  the  temperature 
readings  of  the  auxiliary  emission 
control  devices  are  stable  at  77  'F  ±9  'F 
(25  "C  ±5  "C). 

(h)  At  the  completion  of  the  cool- 
down  all  of  the  general  requirements 
specified  in  §  86.1330.  the  oil 
temperature  specification  set  forth  in 
paragraph  (e)  of  this  section,  and  the 
catalyst  temperature  specifications  in 
paragraph  (f)  of  this  section  must  be  met 
before  the  cold  cycle  exhaust  amission 
test  may  begin. 

45.  Section  86.1337-90  of  subpart  N 
is  amended  by  revising  paragraphs 
(a)(9).  (a)(10)(i).  (a)(10)(ii).  (a)(ll). 
(a)(13),  (a)(23),  and  (a)(26),  and  by 
removing  paragraph  (a)(10)(iii).  to  read 
as  follows: 

f8C.l337-90    Engine  dyiwmomalartaet 
run. 

(a)  •  •  • 

(9)  As  soon  as  it  is  determined  that 
the  engine  is  started,  start  a  "free  idle" 
timer.  Allow  the  engine  to  idle  freely 
with  no-load  for  24  ±1  seconds.  This 
idle  period  for  automatic  transmission 
engines  may  be  interpreted  as  an  idle 
speed  in  neutral  or  park.  All  other  idle 
conditions  shall  be  interpreted  as  an 
idle  speed  in  gear.  It  is  permissible  to 
lug  the  engine  down  to  curb  idle  speed 
during  the  last  8  seconds  of  the  freie  idle 
period  for  the  purpose  of  engaging 
dynamometer  control  loops. 

(10)  *  •  * 

(i)  During  diesel  particulate  sampling 
it  must  be  demonstrated  that  the  ratio  of 
main  tunnel  flow  to  particulate  sample 
flow  does  not  change  by  more  than  ±5.0 
percent  of  its  set  point  value  (except  for 
the  first  10  seconds  of  sampling). 

Note:  For  double  dilution  operation, 
sample  flow  is  the  net  diSerence  between  the 
flow  rate  through  the  sample  filters  and  the 
secondary  dilution  air  flow  rate. 


(ii)  Record  the  average  temperature 
and  pressure  at  the  gas  metorfs)  or  flow 
instrumentation  inlet,  where  needed  to 
calculate  flow.  If  the  set  flow  rate  cannot 
be  maintained  because  of  high 
particulate  loading  on  the  filter,  the  test 
shall  be  terminated.  The  test  shall  be 
rerun  using  a  lower  flow  rate  and/or  a 
laiger  diameter  filter. 

(11)  Begin  the  transient  engine  cycles 
such  that  the  first  non-idle  record  of  the 
cycle  occiirs  at  25  ±1  seconds.  The  free 
idle  time  is  included  in  the  25  ±1 
seconds. 

(13)  Immediately  after  the  engine  is 
turned  off.  turn  off  the  engine  cooling 
fiBn(s)  if  used,  and  the  CVS  blower  (or 
disconnect  the  exhaust  system  from  the 
CVS).  As  soon  as  possible,  transfer  the 
"cold  start  cycle"  exhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 
§  86.1340.  A  stabilized  reading  of  the 
exhaust  sample  on  all  analyzers  shall  be 
obtained  wiOiin  20  minutes  of  the  end 
of  the  sample  collection  phase  of  the 
test.  Analysis  of  the  methanol  and 
formaldehyde  samples  shall  be  obtained 
within  24  hours  of  the  end  of  the  sample 
collection  period.  For  petroleum-fueled 
and  methanol-fueled  diesel  engines, 
carefully  remove  the  filter  holder  from 
the  sample  flow  apparatus,  and  remove 
each  particulate  sample  filter  from  its 
holder  and  invert  the  secondary  filter 
and  place  it  stain  side  to  stain  side  on 
top  of  the  primary  filtn.  Place  the  filter 
pair  in  a  petri  dish  and  cover. 
•        »        •        •        » 

(23)  Allow  the  engine  to  idle  freely 
with  no-load  for  24  ±1  seconds.  The 
provisions  and  interpretations  of 
ptaragraph  (aK9)  of  this  section  apply. 

(26)  As  soon  as  possible,  transfer  the 
"hot  start  cycle"  exhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 
§86.1340.  A  stabilized  reading  of  the 
exhaust  sample  on  all  analyzers  shall  be 
obtained  within  20  minutes  of  the  end 
of  the  sample  collection  phase  of  the 
test  Analyze  the  methanol  and 
formaldehyde  samples  within  24  hours. 
(If  it  is  not  possible  to  perform  analysis 
within  24  hours,  the  samples  should  be 
stored  in  a  cold  (approximately  0°C) 
dark  environment  until  analysis  can  be 
performed).  For  petroleum-fueled  and 
methanol-fueled  diesel  engines, 
carefully  remove  the  assembled  filter 
holder  from  the  sample  flow  lines  and 
remove  each  particulate  sample  filter 
from  its  holder  and  invert  the  secondary 
filter  and  place  it  stain  side  to  stain  side 
on  top  of  Uie  primary  filter.  Place  the 
filter  pairs  in  a  clean  petri  dish  and 
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cover  as  soon  as  possible.  Within  1  horn- 
after  the  end  of  the  hot  start  phase  of  the 
test,  transfer  the  particulate  filters  to  the 
weighing  chamber  for  post-test 
conditioning. 

46.  Section  86.1337-96  of  subpart  N 
is  amended  by  revising  paragraphs 
(aK9).  (a)(10)(i).  (a)(10)(ii).  (aKll). 
(a)(13),  (a)(23),  and  (a)(26),  and  by 
removing  paragraph  (a)(10)(iii)  to  read 
as  follows: 

180.1337-06    Engine  dynamometer  test 
run. 

(a)  *  •  * 

(9)  As  soon  as  it  is  determined  that 
the  engine  is  started,  start  a  "be  idle" 
timer.  Allow  the  engine  to  idle  freely 
with  no-load  for  24±1  seconds.  This  idle 
period  for  automatic  transmission 
engines  may  be  interpreted  as  an  idle 
speed  in  neutral  or  park.  All  other  idle 
conditions  shall  be  interpreted  as  an 
idle  speed  in  gear.  It  is  permissible  to 
lug  the  engine  down  to  curb  idle  speed 
during  the  last  8  seconds  of  the  free  idle 
period  for  the  purpose  of  engaging 
dynamometer  control  loops. 

(10)  •  *  • 
(i)  During  diesel  particulate  sampling 

it  must  be  demonstrated  that  the  ratio  of 
main  tunnel  flow  to  particulate  sample 
flow  does  not  change  by  more  than  ±5.0 
percent  of  its  set  point  value  (except  for 
the  first  10  seconds  of  sampling).  For 
double  dilution  operation,  sample  flow 
is  the  net  difference  between  the  flow 
rate  through  the  sample  filters  and  the 
secondary  dilution  air  flow  rate. 

(ii)  Record  the  average  temperatiure 
and  pressure  at  the  gas  meter(s)  or  flow 
instrumentation  inlet,  where  needed  to 
calculate  flow.  If  the  set  flow  rate  cannot 
be  maintained  because  of  high 
particulate  loading  on  the  filter,  the  test 
shall  be  terminated.  The  test  shall  be 
rerun  using  a  lower  flow  rate  and/or  a 
larger  diameter  filter. 

(11)  Begin  the  transient  engine  cycles 
such  that  the  first  non-idle  record  of  the 
cycle  occurs  at  25±1  seconds.  The  free 
idle  time  is  included  in  the  25±1 
seconds. 


within  24  hours  of  the  end  of  the  sample 
collection  period.  For  petroleum-fiieled 
and  methanol-fueled  diesel  engines, 
carefully  remove  the  filter  holder  fixim 
the  sample  flow  apparatus,  remove  each 
particulate  sample  filter  from  its  holder 
and  invert  the  secondary  filter  and  place 
it  stain  side  to  stain  side  on  top  of  the 
primary  filter.  Place  the  filter  pair  in  a 
petri  dish  and  cover. 


(13)  Immediately  after  the  engine  is 
turned  off,  turn  off  the  engine  cooling 
fan(s)  if  used,  and  the  CVS  blower  (or 
disconnect  the  exhaust  system  &t)m  the 
CVS).  As  soon  as  possible,  transfer  the 
"cold  start  cycle"  exhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 
S  86.1340.  A  stabilized  reading  of  the 
exhaust  sample  on  all  analyzers  shall  be 
obtained  within  20  minutes  of  the  end 
of  the  sample  collection  phase  of  the 
test  Analysis  of  the  methanol  and 
formaldehyde  samples  shall  be  obtained 


(23)  Allow  the  engine  to  idle  freely 
with  no-load  for  24±1  seconds.  The 
provisions  and  interpretations  of 
paragraph  (a)(9)  of  this  section  apply. 

•        •        •        •        • 

(26)  As  soon  as  possible,  transfer  the 
"hot  start  cycle"  exhaust  and  dilution 
air  bag  sampleS'to  the  analytical  system 
and  process  the  samples  according  to 
§  86.1340.  A  Stabilized  reading  of  the 
exhaust  sample  on  all  analyzers  shall  be 
obtained  within  20  minutes  of  the  end 
of  the  sample  collection  phase  of  the 
test.  Analyze  the  methanol  and 
formaldehyde  samples  within  24  hours, 
(ff  it  is  not  possible  to  pmrform  analysis 
within  24  hours,  the  samples  should  be 
stored  in  a  cold  (approximately  0  '^) 
dark  environment  until  analysis  can  be 
performed).  For  petroleum-fueled  and 
methcmol-fueled  diesel  engines, 
carefully  remove  the  assembled  filter 
holder  from  the  sample  flow  lines  and 
remove  each  particulate  sample  filter 
fit)m  ita  holder  and  invert  the  secondary 
filter  and  place  it  stain  side  to  stain  side 
on  top  of  the  primary  filter.  Place  the 
filter  pairs  in  a  clean  petri  dish  and 
cover  as  soon  as  possible.  Within  1  hour 
after  the  end  of  the  hot  start  phase  of  the 
test,  transfer  the  particulate  filters  to  the 
weighing  chamber  for  post-test 
conditioning. 

47.  Section  86.1338-84  of  subpart  N 
is  revised  to  read  as  follows: 

f86.133»-64    Emission  measurement 
sccuracy. 

(a)  S4easurement  accuracy— Bag 
sampling.  (1)  Good  engineering  practice 
dictates  that  exhaust  emission  sample 
analyzer  readings  below  15  percent  of 
full  scale  chart  deflection  should 
generally  not  be  used. 

(2)  Some  high  resolution  read-out 
systems  such  as  computers,  data  loggers, 
etc.,  can  provide  sufficient  accuracy  and 
resolution  below  15  percent  of  full 
scale.  Such  systems  may  be  used 
provided  that  additional  calibrations  of 
at  least  4  non-zero  nominally  equally 
spaced  points,  using  good  engineering 
judgement,  below  15  percent  of  fiill 
scale  are  made  to  ensure  the  accuracy  of 
the  calibration  curves. 

(3)  The  following  procedure  shall  be 
followed: 


(i)  Span  the  analyzer  using  a 
calibration  gas  that  meeta  the  accuracy 
requiremente  of  §86.1314-84(f)(2).  is 
within  the  operating  range  of  the 
analyzer  and  at  least  90%  of  full  scale, 
(ii)  Generate  calibration  data  over  the 
full  concentration  range  at  a  minimum 
of  6,  approximately  equally  spaced, 
points  (e.g.  15,  30.  45,  60,  75  and  90 
percent  of  the  range  of  concentrations 
provided  by  the  gas  divider).  If  a  gas 
divider  or  blender  is  being  used  to 
calibrate  the  analyzer  and  the 
requirements  of  paragraph  (a)(2)  of  this 
section  are  met.  verify  that  a  second 
calibration  gas  with  a  concentration 
between  10  and  20  percent  of  full  scale 
can  be  named  within  2  percent  of  its 
certified  concentration,  ff  more 
calibration  points  are  needed  to  meet 
the  requirements  of  paragraph  (a)(2)  of 
this  section,  continue  with  paragraph 
(a)(3)(iii)  of  this  section. 

(iii)  ff  a  gas  divider  or  blender  is  being 
used  to  calibrate  the  analyzer,  input  the 
value  of  a  second  calibration  gas  (a  span 
gas  may  be  used  for  calibrating  a  C02 
analyzer)  having  a  named  concentration 
between  10  and  20  percent  of  full  scale. 
This  gas  shall  be  included  on  the 
calibration  curve.  Continue  adding 
calibration  points  by  dividing  this  gas 
imtil  the  requirements  of  paragraph 
(a)(2)  of  this  section  are  met. 

(iv)  Fit  a  calibration  curve  per 
§§86.1321  through  86.1324  for  the  frill 
scale  range  of  the  analyzer  using  the 
calibration  data  obtained  with  both 
calibration  gases. 

(b)  Measurement  accuracy — 
Continuous  sampling.  (1)  Analyzers 
used  for  continuous  analysis  must  be 
operated  such  that  the  measured 
concentration  falls  between  15  and  100 
percent  of  full  scale  chart  deflection. 
Exceptions  to  these  limits  are; 

(i)  Analyzer  response  less  than  15 
percent  or  more  than  100  percent  of  full 
scale  may  be  used  if  automatic  range 
change  circuitry  is  used  and  the  limits 
for  range  changes  are  between  15  and 
100  percent  of  full  scale  chart 
deflection; 

(ii)  Analyzer  response  less  than  15 
percent  of  full  scale  may  be  used  if  one 
of  the  following  is  true: 

(A)  Alternative  (a)(2)  of  this  section  is 
used  to  ensure  that  the  accuracy  of  the 
calibration  curve  is  maintained  below 
15  percent;  or 

(B)  The  foil  scale  value  of  the  range 
is  155  ppm  (C)  or  less. 

(iii)  Analyzer  response  over  100%  of 
full  scale  may  be  used  if  it  can  be  shown 
that  readings  in  this  range  are  accurate. 

(iv)  The  HC  and  CO  readings  are 
allowed  to  "spike"  above  foil  scale  of 
the  analyzer's  mnYJmnm  operating  range 
for  a  maximum  accumulation  of  5 
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seconds.  These  analyzer  readings  shall 
default  to  the  maximum  readable  value 
during  this  time. 

(c)  If  a  gas  divider  is  used,  the  gas 
divider  shall  confonn  to  the  accuracy 
requirements  specified  in  §86.1314- 
84(g),  and  shall  be  used  according  to  the 
procedures  contained  in  (a)  and  (b)  of 
this  section. 

48.  Section  86.1339-90  of  subpart  N 
is  revised  to  read  as  follows: 

f86.133»-«>    PartlcutaMfiNtr  handling 
and  weighing. 

(a)  At  least  1  hour  before  the  test, 
place  a  filter  pair  in  a  closed  (to 
eliminate  dust  contamination)  but 
unsealed  (to  permit  hiunidity  exchange) 
peth  dish  and  place  in  a  weighing 
chamber  meeting  the  specificationB  of 

§  86.1312  for  stabilization. 

(b)  At  the  end  of  the  stabilization 
period,  weigh  each  filter  pair  on  a 
balance  having  a  precision  of  20 
micrograms  and  a  readability  of  10 
micrograms.  This  reading  is  the  tare 
weight  of  the  filter  pair  and  must  be 
recorded  (see  §86.1344(e)(18)). 

(c)  The  filter  pair  shall  then  be  stored 
in  a  covered  petri  dish  or  a  sealed  filter 
holder,  either  of  which  shall  remain  in 
the  weighing  chamber  luitil  needed  for 
testing. 

(d)  U  the  filter  pair  is  not  used  within 
1  hour  of  its  removal  fitjm  the  weighing 
chamber,  it  must  be  re-weighed  before 
use.  This  limit  of  1  hour  may  be 
replaced  by  an  8-hour  limit  if  either  of 
the  following  three  conditions  are  met: 

(1)  A  stabilized  filter  pair  is  placed 
and  kept  in  a  sealed  filter  holder 
assembly  with  the  ends  plugged;  or 

(2)  A  stabilized  filter  pair  is  placed  in 
a  sealed  filter  holder  assembly,  which  is 


then  immediately  placed  in  a  sample 
line  through  which  there  is  no  flow;  or 
(3)  A  combination  of  the  conditions 
specified  in  paragraphs  (d)  (1)  and  (2)  of 
this  section. 

(e)  After  the  emissions  test,  remove 
the  filters  from  the  filter  holder  and 
place  them  face  to  face  in  a  covered  but 
unsealed  petri  dish.  They  must  then  be 
conditioned  in  the  weighing  chamber 
for  at  least  one  hour.  The  filters  are  then 
weighed  as  a  pair.  This  reading  is  the 
gross  weight  of  the  filters  (Pf)  and  must 
be  recorded  (see  §86.1344-90(e)(19)). 

(f)  The  net  particidate  weight  (Pf)  on 
each  filter  pair  is  the  gross  weight  minus 
the  tare  weight.  Should  the  sample  on 
the  filters  (exhaust  or  background) 
contact  the  petri  dish  or  any  other 
surface,  the  test  is  void  and  must  be 
rerun. 

(g)  Static  neutralizars  shall  be  used  on 
petri  dishes  in  accordance  with  good 
engineering  judgement. 

49.  Section  86.1341-90  of  subpart  N 
is  amended  by  revising  paragraphs  (b), 
(c)  and  (d)  and  removing  paragra{^s  (e) 
through  (h)  to  read  as  follows: 

188.1341-40    Test  cyda  validatioa  crttaria. 

(a)*   *   • 

(b)  Brake  horsepower-hour 
calculation.  (1)  Calcidate  the  brake 
horsepower-hour  for  each  pair  of  engine 
feedback  speed  and  torque  values 
recorded.  Also  calculate  the  reference 
brake  horsepower-hour  for  each  pair  of 
engine  speed  and  torque  reference 
values.  Calculations  shall  be  to  five 
significant  digits. 

(2)  In  integrating  the  reference  and  the 
feedback  hor^power-hour,  all  negative 
torque  values  shall  be  set  equal  to  zero 

FIGURE  N90-11 


Speed 


and  included.  If  integration  is 
performed  at  a  frequency  of  less  than  5 
Hz,  and  if  during  a  given  time  segment, 
the  torque  value  changes  from  positive 
to  negative  or  negative  to  positive,  then 
the  negative  portion  must  be  computed 
by  linear  interpolation  and  set  equal  to 
zero  and  the  positive  portion  included. 
The  same  methodology  shall  be  used  for 
integrating  both  reference  and  actual 
brake  horsepower-hour. 

(c)  Regression  line  analysis  to 
calculate  validation  statistics.  (1)  Linear 
regressions  of  feedback  value  on 
reference  value  shall  be  performed  for 
speed,  torque  and  brake  horsepower  on 
1  Hz  data  after  the  feedback  shift  has 
occurred  (see  paragraph  (a)  of  this 
section).  The  method  of  least  squares 
shall  be  used,  with  the  best  fit  equation 
having  the  form: 

y=mx+b 
Where: 

y  3  The  feedback  (actual)  value  of  speed 

(rpm).  torque  (ft-lbs),  or  brake 

horsepower, 
m  =  Slope  of  the  regression  line, 
x  =  The  reference  value  (speed,  torque, 

or  brake  horsepower). 
b  3  The  y-intercept  of  the  regression 

line. 

(2)  The  standard  error  of  estimate  (SE) 
of  y  on  X  and  the  coefficient  of 
determination  (r^)  shall  be  calculated  for 
each  regression  line. 

(3)  For  a  test  to  be  considered  valid, 
the  criteria  in  Figure  N90-11  must  be 
met  for  both  cold  and  hot  cycles 
individually.  Point  deletions  from  the 
regression  analyses  are  permitted  where 
noted  in  Figure  N90-11. 


Torque 


BHP 


Regression  Una  Tolarancsi 
Petroisum-fiMlsd  and  msthanot-fiMisd  diesel  engines 


Standard  enxx  of  estimate  (SE)  of 
YonX. 

Slope  of  the  regression  Hne,  m  

Coefficient  of  determination,  r^  

Y  intercept  of  the  regression  line,  b 


100  rpm 


0.970  to  1.030 

'0.9700  

±50  rpm 


13  pet.  of  power  map  maximum 

engine  torque 
0.83-1.03  (hot).  0.77-1.03  (cold) 

'  0.8800  (hot),  '  0.8500  (cold) 

±15  fHb 


8  pet.  of  power  map  maximum 

BHP. 
0.89-1.03  (hot),  0.87-1.03  (cold). 
'0.9100. 
±5.0  BHP. 


Gasollns-fiMled  and  mettianol-fijsled  Otlo-cycla  anginas 


Standard  enrx  of  estimate  (SE)  of 
YonX. 

Slope  of  the  regression  line,  m  

Coefficient  of  determination,  r*  

y  intercept  of  the  regression  line,  b 


100  rpm 

0.980  to  1.020 

'  0.9700  _ 

±25  (hot).  ±40  (cold) 


10%  (hot).  11%  (cold)  of 
map  max.  engine  torque. 
0.92-1.03  (hot).  0.88-1.03  (cold) 
'  0.9300  (hot).  '  0.9000  (cold) 
±4%  (hot),  ±5  (cold)  of  power  map 
max.  engine  torque. 


5%  (hot).  6%  (cold)  of  power  map 

maximum  BHP. 
0.93-1.03  (hot).  0.89-1.03  (cold).  . 
'  0.9400  (hot),  '  0.9300  (cold). 
±2.0%    (hot).    ±2.5%    (cold)    of 

power  map  BHP. 


'Minimum. 


—^1  »-'--ir. 
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CondHion 


1.  Wide  Open  Thnjttle  and  Torque  Feedback  <  Torque  Reference 

2.  Closed  Throttle,  Not  an  Idte  Point.  Torque  Feedback  >  Torque  Refererioe 

3.  Closed  Throttle.  Idte  Point,  and  Torque  Feedback  .  aTT  (±10  ft-lb) 

For  ttie  purposes  of  this  discussion; 


Points  to  be  deietod 


Torque,  and^or  BHP. 
Torque.  ancVor  BHP. 
Speed,  and/br  BHP. 


An  Idte  Point  is  defined  as  a  pomt  having  a  Normalized  Reference  Torque  of  0  and  a  Normalized  Reference  Speed  of  0  and 
as  having  a  manual  transmission  has  a  CITT  of  0.  Point  deletion  rnay  be  applied  either  to  the  whoie  or  to  any  Mrt7 


an  engine  tested 


(4)(i)  For  petroleum-fueled  and 
methanol-fueled  diesel  engines,  the 
integrated  brake  horsepower-hour  for 
each  cycle  (cold  and  hot  start)  shall  be 
between  - 15  percent  and  +5  percent  of 
the  integrated  brake  horsepower-hour 
for  the  reference  cycle,  or  the  test  is 
void. 

(ii)  For  gasoline-fueled  and  methanol- 
fiieled  Otto-cycle  engines,  the  integrated 
brake  horsepower-hour  of  the  feedback 
cycle  shall  be  within  5  percent  of  the 
integrated  brake  horsepower-hour  of  the 
reference  cycle  for  the  cold  cycle,  or  the 
test  is  void.  The  tolerance  for  the  hot 
cycle  shall  be  4  percent. 

(5)  If  a  dynamometer  test  nm  is 
determined  to  be  statistically  or 
experimentally  void,  corrective  action 
shall  be  taken.  The  engine  shall  then  be 
allowed  to  cool  (naturally  or  forced)  and 
the  djraiamometer  test  renm  per 
S  86.1337  or  be  restarted  at  §  86.1336- 
84(e}. 

(d)  For  petroleum-fiieled  and 
methanol-fueled  diesel  engines,  all 
reference  torque  values  specified  (in 
paragraph  (f)(2)  of  appendix  I  to  this 
part)  as  "closed  throttle"  shall  be 
deleted  from  the  calculation  of  cycle 
torque  and  power  validation  statistics. 

50.  Section  86.1341-98  is  added  to 
subpart  N  and  reads  as  follows: 

188.1341-88   TsMeydsvaUdMkNicrftsrta. 

Section  86.1341-98  includes  text  that 
specifies  requirements  that  differ  from 
§  86.1341-90.  Where  a  paragraph  in 
§86.1341-90  is  identical  and  applicable 
to  §86.1341-98,  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
"[Reserved].  For  guidance  see 
§86.1341-90" 

(a)  Through  (b)(2)  [Reserved].  For 
guidance  see  §86.1341-90. 

(b)(3)  All  feedback  torques  due  to 
accessory  loads,  either  actual  or 
simulated  as  defined  in  §  86.1327-90 
(d)(4),  shall  be  excluded  from  both  cycle 
validation  and  the  integrated  work  used 
for  emissions  calculations. 

(4)  For  reference  idle  portions  of  the 
cycle  where  CITT  is  not  applied,  use 
measured  torque  values  for  cycle 
validation  and  the  reference  torque 


values  for  calculating  the  brake 
horsepower-hour  value  used  in  the 
Mnission  calculations.  For  reference  idle 
portions  of  the  cycle  where  CTTT  is 
applied,  use  measured  torque  values  for 
cycle  validation  and  calculating  the 
brake  horsepower-hour  value  lued  in 
the  emission  calculations. 

(c)  Through  (d)  [Reserved].  F<» 
guidance  see§86.1341-90. 

51.  Section  86.1342-90  of  subpart  N 
is  amended  by  removing  paragraphs 
0i)(2)(i).  (h)(2)(ii),  (h)(2Miii).  (h)(2)(iv). 
ni)(2)(v).  (h)(2)(vi).  (h)(2)(vii)  and 
adding  paragraph  (i)  to  read  as  follows: 

188.1342-80    CaicuMions;  sxltMiSt 


(i)  For  dilute  sampling  systems  which 
require  conversion  of  as-measiired  dry 
concentrations  to  wet  concentrations, 
the  following  equation  shall  be  used  for 
any  combination  of  bagged,  continuous, 
or  fuel  mass-approximated  sample 
measurements  (except  for  CX) 
measurements  made  through 
conditioning  coltunns.  as  explained  in 
paragraph  (d)(3)  of  this  section): 
Wet  concentration  =  K«  x  dry 

concentration. 
Where: 

(l)(i)  For  English  units, 

Kw  =  1  -  (a/200)  X  CCM')  -  ((1.608  x  H)/ 
(7000  + 1.608  xH)) 

See  paragraph  (d)(1)  of  this  section  for 
a  values, 
(ii)  For  SI  units. 

K,  «  1  -  (O/200)  x  CXDaeC)  -  ((1.608  x  H)/ 
(1000  + 1.608  xH)) 

See  paragraph  (d)(1)  of  this  section  for 
a  values. 

(2)  COjeC)  =  either  CO2.  or  CXD,,'  as 
applicable. 

(3)(i)  H  =  Absolute  humidity  of  the  CVS 
dilution  air,  in  grains  (grams)  of 
water  per  lb  (kg)  of  dry  air. 
(ii)  For  English  units, 

H  '  =  [(43.478)Ri'  x  Pd']/[PB  -  (Pd'  x  R,'/ 
100)] 

(iii)  For  SI  units, 

H'  =  [(6.21  l)Ri'  X  Pd'l/[PB  -  (Pd'  X  RiV 
100)] 


(4)  Rj  =  Relative  humidity  of  the  CVS 

dilution  air.  in  percent 

(5)  Pd  =  Satiuated  vapor  pressure,  in  mm 

Hg  (kPa)  at  the  ambient  dry  bidb 
temperatxue  of  the  CVS  dilution  air. 

(6)  Pb  =  Barometric  pressure,  mm  Hg 
,   (kPa). 

52.  Section  86.1342-94  is  amended  by 
revising  paragraphs  (e)  through  (h)  and 
adding  paragraph  (i)  to  read  as  follows: 

188.1342-84    CaleuMions;  sxtMust 


(e)  Through  (i)  [Reserved].  For 
guidance  see  §  86.1342-90. 

53.  Section  86.1343-88  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  redesignating  paragraphs 
(b)(2)(i)  through  (b)(2)(v)  as  paragraphs 
(b)(2)(ii)  through  (b)(2)(vi)  respectively 
and  by  adding  a  new  paragraph  (bK2)(i) 
to  read  as  follows: 


188.1343-88    Caleuiations; 
aihauat  amissions. 


(b)  The  mass  of  particulate  tot  the 
cold-start  test  and  the  hot-start  test  is 
determined  from  the  following  equation: 

(2)(i)(A)  For  a  CFV-CVS:  V.*.  =  Total 
dilute  exhaust  volume  corrected  to 
standard  conditions  (293  'K  (20  •Q  and 
101.3  kPa  (760  mm  Pig)),  cubic  feet  per 
test  phase. 

(B)  For  a  PDP-CVS: 


V      =V  X 


N(PB-P,X52yR) 
(760mmHg)(Tp)  ' 


in  SI  units. 


*-^'''    (10UkP.)(T,)    • 

Where: 

•       •       «        •        • 

-  *  Qosed  throttle  motoring. 
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53.  Appendix  I  to  part  86  is  amended 
by  revising  the  footnote  to  the  table  in 
paragraph  (f)(2)  to  read  as  follows: 

Appendix  I  to  Part  86— Urban     t .      . 
Dynamometer  Schedules 

•        •        •        •        * 

(fMD  •  •  • 
(2)*  •  • 
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to  Federal  Register  users. 
Inclusion  or  exduston  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  5. 
1997 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martcatlng 
Service 

Milk  marketing  orders: 
Tennessee  Valley;  published 
9-4-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  toans: 
Electric  borrowers; 
accounting  requirements; 
published  8-6-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaNfomia:  published  7-7-97 
Pesticides;  tolerances  in  food. 
animal  feeds,  and  raw 
agricuttural  commodKies: 
Bifenthrin;  published  9-5-97 
Dichk>rophenoxyacetic  add 

in  or  on  wikf  rice; 
,  published  9-5-97 
Gamma  Aminobutyric  acid; 

published  9-5-97 
Glutarrec  acid;  published  9- 

5^7 
Trictopyr;  published  9-5-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmlriistraUon 
Federal  regulatory  review: 
Food  and  cosmetic  lat>eling; 
published  8-12-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airtxjs  Industrie;  put)lished 
8-1-97 

Airtxjs  Industrie;  correction; 

published  8-25-97 
Ayres  Corp.;  published  8-18- 

97 
Gutfstream;  published  8-1-97 
Raytheon;  published  7-25-97 
Saab;  published  8-1-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Uniform  systems  of  accounts: 


Motor  carriers  of 
passengers;  common  and 
contract;  GFR  part 
removed;  published  »^97 
UNITED  STATES 
INFORMATION  AGENCY 
Exchange  visitor  programs: 
Au  pair  programs; 
partJcipatlon  requirements; 
published  9-5-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tubercutosis  in  cattle  and 
bison — 
State  and  area 
classifications; 
oomrrwnts  due  by  9-9- 
97;  published  7-11-97 
Plant-related  quarantine, 
domestic: 

Meditenanean  fruit  fly; 
comments  due  by  9-8-97; 
published  7-10-97 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  Insurance  regulatkxts: 
Bask:  provisions  and  varkxjs 
crop  insurance  proviskxw; 
comments  due  by  9-11- 
97;  published  8-12-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adminiatration 
Magnuson-Stevens  Rettery 
Gonservatkxi  and 
Management  Act; 
implementatkMi: 
Regk>nal  Fistiery 
Management  Council 
nominees,  appointees, 
and  voting  members; 
finarx^ial  disck)sure 
requirements;  comments 
due  by  9-8-97;  published 
8-7-97 
Marine  mammals: 
InckJental  taking.— 
Seismic  activities  orvice; 
ringed  seals;  convnerte 
due  by  9-8-97; 
published  S^-97 
DEFENSE  DEPARTMENT 
Acquisitkxi  regulatk>ns:       , 
Equitable  adjustment 
certifKatky)  requirement 
for  contractors;  comments 
due  by  9-9-97;  published 
7-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poihjtkxi  control;  new 
motor  vehicles  and  engines: 


New  nonroad  compressnrv 
ignitk>n  engines  at  or 
bek>w  19  kik)watts— 
Replacement  engines  and 
two  stroke  engines  on 
nonhandtwW  equipment; 
comments  due  by  9-8- 
97;  published  8-7-97 
Air  pollutk>n;  standards  of 
performance  for  new 
statk)nary  sources: 
Nitrogen  oxide  emisskxK 
from  new  fossil-fuel  fired 
steam  gerterating  units; 
corrvnents  due  by  9-8-97; 
published  7-9-97 
Air  programs: 
Ambient  air  quality 
starxlards.  natkmal — 
Particulafe  matter; 
comments  due  by  9-8- 
97;  published  8-1 S97 
Clean  Air  Act— 
CartxKi  monoxide; 
nonattainment  area  for 
Fairbanks,  AK; 
comments  due  by  9-8- 
97;  published  8-8-97 
Emissnn  requirements- 
New  nonroad  spark  and 
marine  spark  engines; 
replacement  and  two 
stroke  engineson  certain 
nonhandhekj  equipment; 
comments  due  t>y  9-8- 
97;  published  8-7-97 
Air  quality  implementatk)n 
plans;  approval  and 
promulgatkxi;  various 
States: 

Illinois;  comments  due  by  9- 
11-97;  published  8-12-97 

Pennsylvania;  comments 
due  by  9-11-97;  published 
8-12-97 

Tennessee;  comments  due 
by  9-11-97;  published  8- 
12-97 

Hazardous  waste  program 
autttorizatkxts: 

New  York;  comments  due 
by  9-11-97;  published  8- 
12-97 

Pestk:ides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fomesafen;  comments  due 

by  9-8-97;  published  7-9- 

97 

Toxic  sutjstances: 
Signifttant  new  uses— 
Organosolv  iignin,  etc.; 
comments  due  t>y  9-12- 
97;  published  8-13-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Radio  statkxis;  table  of 
•   assignments: 

Fkxkla;  comments  due  t)y 
9-8-97;  published  7-24-97 


FEDERAL  RESERVE 
SYSTEM 

Depository  institutkxis;  reserve 
requirements  (Regulatnn  0): 
Reserve  aggregatnn.  and. 
pass-through  account 
rules;  update  and 
clarification;  comments 
due  by  9-12-97;  published 
8-8-97 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Withdrawing  funds;  methods; 
comments  due  t>y  9-8-97; 
published  8-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmlniatraUon 
Medkart  devices: 
General  and  piastk:  surgery 
devk»s— 

Tweezer-type  epiiaior; 
reclassificatkxi; 
comments  due  try  9-9- 
97;  published  6-11-97 
INTERIOR  DEPARTMENT 
FMi  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Caiifomia  freshwater  shrimp; 
comments  due  by  9-9-97; 
published  7-21-97 
Findings  on  p)etrtk)ns,  etc— 
Lesser  prairie-chk:ken; 
comments  due  by  9-8- 
97;  published  7-8-97 
Erxlangered  Species 
Conventkxi: 
AppendKes  and 
amendments;  comments 
due  by  9-12-97;  published 
8-22-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclafnadon 
and  Enforcement  Offiee 
Permanent  program  and 
abandoned  mine  land 
redamatkxi  plan 
submisskxis: 

Irxfiana;  comments  due  by 
9-8-97;  published  8-8-97 
Oklahoma;  comments  due 
by  9-^-97;  published  8^ 
97 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisilkxi  regulatnns: 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practces; 
comments  due  by  9-12- 
97;  published  7-14-97 
OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Equal  Access  to  Justk»  Act; 
implementatkjn;  comments 


IV 
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due  by  9-10-97;  published 

8-11-97 
PERSONNEL  MANAQEMENT 
OFFICE 

Excepted  service: 
Fellowships  and  similar 
appointments;  comments 
due  by  9-10-97;  published 
8-11-97 
POSTAL  SERVICE 
National  Environmental  Poicy 
Act;  procedures;  comments 
due  by  9-10-97;  published 
8-11-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AUniii>ialnlioo 
Airwonhinass  dredives: 
Cessna  AirtTaft  Co.; 
cotTwnents  due  by  9-12- 
97;  published  7-9-97 
Airworthiness  starvlards: 
Rotorcraft;  normal  arxl 
transport  category- 
Type  certification 
requvemenis; 


miscellaneous  changes; 
comments  due  by  9-8- 
97;  published  6-9-97 
Transport  category 
airplanes — 
Cargo  or  baggage 
compartments;  fire 
safety  standards; 
comments  due  by  9-11- 
97;  published  6-13-97 
High-lift  device  conbola: 
gate  requirements; 
comments  due  t>y  9-8- 
97;  published  &-9-97 
Class  D  airspace;  comments 
due  by  9-10-97;  publiahed 
8-11-97 
Class  E  airspace;  comments 
due  by  »«-97;  pubished  7- 
25-97 
TRANSPORTATION 
DEPARTMENT 
Sorface  Transportation 
Board 

Rail  licensing  procedures: 
Commuter  rail  service 
continuation  sutMidies  and 


discontinuance  notices; 
comments  due  by  9-8r97; 
published  8-8-97 

TREASURY  DEPARTMENT 

Comptroller  of  tha  Currancy 

Fiduciary  activities  of  national 
beviks: 

Investment  advisory 
activities;  comments  due 
by  9^97;  published  7-9- 
97 

TREASURY  DEPARTMENT 

Cuatoms  Sarvica 

Ports  of  entry: 

Boca  Grande,  FL; 
abolishment;  comments 
due  by  9-12-97;  published 
7-14-97 

TREASURY  DEPARTMENT 

Internal  Ravarwe  Sarvica 

Privacy  Act;  implementation; 
commenis  due  t>y  9-6-97; 
published  8-7-97 


LIST  OF  PUBLIC  LAWS 

Nota:  No  public  bins  which 
have  twcome  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  Uat  of  PubMc 
Lawa 

Last  List  August  19.  1997 


Public  Laws  Electronic 
Notification  Sarvica 


Free  electronic  maH 

notification  of  newty  enacted 
Put)lic  Laws  is  now  avaiiat)le. 
To  sutwcrtw,  serxj  E-mail  to 
PENS^QPO.QOV  with  the 
massage: 

SUBSCRIBE  PENS-L 
FIRSTNAME  LASTNAME. 


Would  you  like 
to  know... 


■c^dh 


if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t}een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit}e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Uat  of  CFR  Sections  Aflectad 

The  LSA  (List  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  putilished  in  the  Federal  Register. 
Tha  LSA  is  issued  moilthly  in  cumulative  form 
Entriea  indk^te  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Fsdarsl  Raglatar  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Regi^,  is  issued  monthly  in 
cumuiativa  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subiects  are  carried 
as  cross-references. 
$25  par  year. 


A  hndmg  aid  a  mduOed  m  each  pubkcalion  w/ncfi  tscs 
Feaeral  negater  page  numbers  tmlh  ihe  date  ol  ptMicabon 
<n  the  federal  Registef 


Superintendent  of  Documents  Subscription  Order  Form 


♦5421 


I — I    YES,  enter  the  following  indicated  subscripti(nis  for 


r  -  ^ 
L.  ^  ^ 


one  year 


CtorgayDurfwdar. 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFB  Sections  Affected).  (LCS)  for  $27  per  year. 

Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  2S%. 


(Cooipaay  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  prii«c>  ckcck  bra  Mew: 

G  Do  not  malce  my  name  available  to  odier  mailers 

Check  racthod  of  payaMat: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    M    |    |    |~n  - Q 

Q  VISAS  MasterCard 


(expiration) 


(Street  addreic) 


m 


I  I  I  1 1 


(Qty.Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Piudiaae  order  no.) 


(Autbodzing  signature)  1/97 

Tkmtkyom  for  your  ordert 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsbui]gh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 

Know  wben  to  expect  your  renewal  notkx  and  keep  a  food  thing  com^  To  keep  our  subscription 
prices  down,  the  Government  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  OS  jAohvi  OT  cU5  eniirv'fe: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdiM«  the  sbowa  date 


A  renewal  notice  will  be 
sent  appronmately  90  days 
kcfore  tkc  skowB  date. 


JAFR     SMrrH212J 

JJOHN  SMITH 

I  212   MAIN  STREET 

I PORBSTVILLE  »  20747 


•••••••••/     •••••••••• 


DEC97  R  1 


!*•••• ••••••••••••••*•• 


: 


;APRD0     SMITH212J  DEC97R1           ' 

:jc»in  smith  : 

i  212  main  street  : 

:  forestville  md  20747  i 

%  w 


-  r/n-'HTJ-Mon^'fi 


1^  -Q,rM3 


Publid 


L'::   ~HTtAJ'^aAI*OIT*«MJIO^ 


r.>'« 


105th  Congress.  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possitile  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  ^actment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  niiy  be  purchased"  from  the  Superintendent  of  Documents    U  S 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  F=ederal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http  //www  access 
gpo.gov/su_docs/  -. 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 

If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 

Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  be  reinstated. 

1^1  rha^r  jrnir  ailitmr  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Snpenntendent  of  Documents,  Atm:  Chief,  Mail  List  Bnmch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

Tbinqidfe  aboat  yoor  SDbscripdoa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-937S. 

Tb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supsrintandent  off  Documsntt  Subscription  Order  Fonn     «*•»»•  ywir«i*B 

inscMyf 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


♦5468 

diYESf  pleese  enter  my  subscriptions  as  foloMs: 

subscriptions  to  Federal  Register  (FR);  including  t^e  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  da/7y  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

a  Do  not  make  my  name  availat)le  to  other  mailers 

Check  me(tx)d  of  paymei^ 

Q  Check  payable  to  Superintendent  of  Documents 

QQPO  Deposit  Account    I    I    I    I    I    iTH-G 


The  total  cost  of  my  order  is  $- 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  paraonal  nam* 


typaorpftrrt) 


MMtomi  addraac/attantlon  In* 


StrMtaddreM 


City.  Staia.  Zip  coda 


□  VISA     □  MasterCard   |    |    |    |    |(a>ioimtion  data) 

I  I  I  I  I  M  M  I  I  I  I  I  I  I  M  m 

Thank  you  Ibr  your  oixiert 


Daytima  phona  indudino  araa  coda 


Purchaaa ordarnumbar  (optional) 


Authorizing  aignatura 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371 964.  Pittsburgh.  PA  1 5250-7954 


tm 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   I  CaS.  enter  my  subscription(s)  as  follows: 


Ordar  PraoMitig  CodK 

*6216 


S3 


Charg»  your  order. 
H'9  Emtyl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1880 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

posuge  and  handling  and  arc  subject  to  change. 


(Company  or  Personal  Name) 


(Additiona]  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Siqierintendent  of  Documents 
n  GPO  Deposit  Account        |    j"   |    |    |    rTI-n 
I I  VISA  or  MasteiCard  Account 


n 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 
(Purchase  Order  No.) 


TTuutkyoufor 
your  order! 


YES  NO 


(Audmizing  Signature) 

Mail  To:  Superintendent  of  Doounents 

PO.  Box  371954,  Pittsbui^  PA  15250-7954 


izm 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  ot  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
maHed  monthly. 

Code  oi  Federal  Regulations 

The  Cod*  of  Fwtanri  Ragulatlona. 
oomprWng  appn»dm«My  200  volumM 
■nd  ravlMd  at  lean  once  a  yMT  on  a 
quartarty  tMHis,  is  puMWwd  in  24x 
microAche  format  and  ttw  currant 
yaai's  votumaa  ara  maNad  to 
iijlmi  I  ten  t 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00  . 

Six  months:  $110.00 

Code  ot  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Ovdv  ftoominQ  Cook 

*5419 


Superintendent  of  Dociunents  Subscription  Order  Form 

Chmy9  your  oidm: 
/r%«aaW 


k.  ^  ^ 


□   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:         pi^^  y^  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        □  Six  months  at  $1 10 

Code  of  Federal  Regulatioiis  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  ctistomers  please  add  25%. 


(Cooipany  or  persoiul  lume) 


(PlesK  type  or  print) 


(Additiooal  address/attentioa  line) 


(Street  address) 


(Gty,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchae  order  no.) 


Fot  primcj^  i 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  Method  of  payiMBt: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        [    I    I    I    I    I    I    I  -  Q 

□  VISA  a  MasterCard  I    I    I    I    I  (eroiratioo) 

M  I  I  I   I  I  I  I  I  M  I  I  I  I  I  TTTI 

(Authorizing  signature)  i/B7 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 

Presidents 
of  ttie 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) .....$61.00 

1993 

(BookU) 151.00 

1994 

CBookl) 150.00 

1994 

(BookU) $52.00 

1995 

(Book  I) $60.00 

1995 

(BookH) $65.00 
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Regulations 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:      Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

resaarch  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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Agency  for  Health  Care  Policy  and  Reeearch 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  47211 

Agency  for  International  Development 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  47216-47217 

Agriculture  Department 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partiaUy 
exclusive: 
Boron  Biologicals.  Inc..  47199 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Infection  control  in  health  care  persoimel,  1997;  guideline, 
47276-47327 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  ttie  Currency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  47235-47236 

Corporation  for  National  and  Community  Service 

NOTICES 

Meetings;  Sunshine  Act.  47197 

Defense  Department 

See  Army  Department 
^   See  Engineers  Corps 
RULES 

Acquisition  regulations: 
Berry  Amendment  application  to  synthetic  fabric  and 
coated  synthetic  fabric  and  contracts  and 
subcontracts  for  commercial  items.  47153-47154 
Federal  Acquisition  Regulation  (FAR): 
Cost  principle  provisions;  implementation.  47154-47155 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  47198 
Submission  for  OMB  review;  comment  request,  47198- 
47199 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Border  Lumber,  47218 

Cosco,  Inc.,  et  aL,  47218-47219 

Dayco  Products,  Inc.,  47219 

Gor-Mill  Manufacturing  Co..  Inc..  47219-47220 


Jasper  Textiles  Co.,  Inc..  47220 

Jasper  Textiles  Co..  Inc.,  et  al..  47220 

Manpower  Temporary  Services.  47220 

New  Warwick  Mining  Co.  et  al.,  47220 

Norway  Footwear  Corp.  et  al.,  47220-47221 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Square  D  Co.,  47218 
NAFTA  transitional  adjustment  assistance: 

Dayco  Products.  Inc..  47221 

Lionel  Beaver,  correction.  47222 

Lithoiiia  Lighting.  47222 

Manpower  Temporary  Services,  47222 

Yonah  Realty  Co.,  47222 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

PROPOSEO  RULES 

Danger  zones  and  restricted  areas: 
Chesapeake  Bay,  Point  Lookout  to  Cedar  Point,  MD, 
47166-47167 

Environmental  Protection  Agency 

RULES 

Federal  contracts,  grants,  and  loans;  suspension  and 

debarment  under  nonprocurement  programs;  technical 
amendments.  47149 
NOTICES 

Federal  regulatory  review: 
Regulatory  reinvention  pilot  programs  (Project  XL); 
Vandenberg  Air  Force  Base,  CA;  final  project 
agre«nent,  47336-47341 
Grants  and  cooperative  agreements;  availability,  etc.: 
Small,  minority,  and  women's  business  enterprises  in 
procurement;  guidance  availability;  correction,  47237 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
Pharmacia  and  Upjohn,  47205 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 

Substances  National  Advisory  Committee.  47206 
Science  Advisory  Board.  47206-47207 

Federal  Communications  Commission 

RUt.ES 

Common  carrier  services: 
Noncompetitive  services  use  to  subsidize  services  subject* 
to  competition;  prohibition 
Correction,  47237 
Telecommunications  relay  services  and  American  widi 
Disabilities  Act  of  1990 — 
Coin-sent  paid  calls;  requirement  suspended.  47152- 
47153 
NOTICES 
Meetings: 

North  American  Numbering  Coimcil,  47207 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  47207 
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Federal  Emergency  Management  Agenqf 

NOTICES 
Meetings: 
Emergency  Management  Institute  Board  of  Visitors, 
47207-47208 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Consumers  Energy  Co.  et  al.,  47201-47205 

Applications,  hearings,  determinations,  etc.: 
Coltimbia  Gas  Transmission  Corp.,  47199 
Cove  Point  LNG  L.P.,  47199-47200 
Dauphin  Island  Gathering  Partners,  47200 
Nordiwest  Pipeline  Corp.;  correction.  47237 
Williston  Basin  Interstate  Pipeline  Co.,  47200-47201 

Federal  Highway  Administration 

NOTICES 

Metropolitan  planning  process  in  transportation 

mana^^ement  area  planning  areas;  Federal  certification 
implementation:  comment  request,  47233—47235 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed:  ' 

Orient  Overseas  Container  Line  (USA),  Inc..  et  al.,  47206 
Freight  forwarder  licenses: 

American  Cargo  Express,  Inc.  et  al..  47208 

Federal  Reserve  System 

NOTICES  ^ 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers.  47208-47209 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Insilco  Corp..  47209-47211 

Federal  Transit  Administration 

NOTICES 

Metropolitan  planning  process  in  transportation 

management  area  plaiming  areas;  Federal  certification 
implementation:  comment  request,  47233—47235 

Rsh  and  Wildlife  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Northern  Tallgrass  Prairie  Habitat  Preservation  Area,  MN 
and  lA,  47215-47216 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Medical  Devices  Advisory  Committee  et  al.,  47211-47212 
National  Mammography  Quality  Assurance  Advisory 
Committee,  47212 
Reports  and  guidance  documents;  availability,  etc.: 
Efficacy  evaluation  of  hemoglobin-and  perfluorocarbon- 
based  oxygen  carriers;  industry  gmdance,  47212- 
47213 

Forest  Service 

PROPOSED  RULES 
National  recreation  areas: 
Smith  River  National  Recreational  Area.  CA;  mineral 
operations.  47167-47178 


General  Services  Administration 

PROPOSED  RULES      - 
Federal  property  management: 
Utilization  and  disposal — 
Personal  property  replacement,  47179-47182 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  47198- 
47199 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

Hoalth  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
RULES 
Medicare: 
Hospital  inpatient  prospective  payment  systems  and  1998 
FY  rates 
Correction.  47237 

Housing  and  Urttan  Development  Department 

RULES 

Disaster  recovery  initiative;  use  of  grant  funds.  47344- 
47358 

Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Health  care  programs;  fraud  and  abuse: 
Health  Insurance  Portability  and  Accountability  Act — 
Medicare  and  State  health  care  programs:  exclusion 

authorities,  47182-47195 
Shared  Risk  Exception  Negotiated  Rulemaking 
Committee;  meetings.  47195-47196 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 
See  Agency  for  International  Development 

Intemationai  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47217 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  47217 

l.and  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
Montana,  47216 
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Maritime  Administration 

RULES 

Vessel  financing  assistance: 

Obligation  guarantees:  owners  and  charterers  citizenship 
requirements,  47149-47152 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  conmient  request,  47235 

Minerals  Management  Service 

NOTICES  * 

Royalty  management: 
Functions;  delegations  to  States,  47216 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Civil  penalties;  assessment  criteria  and  procedures,  47330- 
47334 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request,  47198- 
47199 
Environmental  statements:  availability,  etc.: 
Wallops  Flight  Facility.  Goddard  Space  Flight  Center, 
expansion  of  launch  range  operations.  47222-47223 
Meetings: 
Advisory  Council.  47223-47224 

National  Institute  of  Standards  and  Technology 

PROPOSED  RULES 

Fastener  Quality  Act;  implementation.  47240-47260 
National  Oceanic  and  Atmospheric  Administration 

RULES 

Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 
Florida  Keys  National  Marine  Sanctuary:  correction. 
47137 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Science  Advisory  Board,  47197, 

National  Skill  Standards  Board 

NOTICES 
Meetings,  47224 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Alabama,  47197 

Norttieast  Dairy  Compact  Commission 

PROPOSED  RULES 
Over-order  price  regulations: 
Compact  over-order  price  regulations — 
Class  I  fluid  milk  route  distributions  in  Coimecticut, 
Maine,  Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont,  47156 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 

Nuclear  power  reactors — 
^       Safety-related  structiires,  systems,  and  components; 
definition,  47268-47271 


PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  reactors — 
Safety-related  structures,  systems,  and  components; 
definition.  47272-47273 
NOTICES 
Petitions;  Director's  decisions: 

Northern  States  Power  Co..  47227-47232 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

47232 
Applications,  bearings,  determinations,  etc.: 
Ben-Haim.  Aharon,  Ph.D.  47224-47226 
Diversified  Scientific  Services,  47226-47227 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
&nployee  benefit  plans;  claim  procedures,  47262-47266 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 
Nonprofit  standard  mail  matter,  eligibility  reqtiirements, 
47178-47179 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration  ' 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 
Family  relationships  and  social  security  overall  TninimiiTn 

guarantee  provision;  stepchild  annuity  eligibility 

requirements.  47137-47138 

Substance  Abuse  and  IMantai  Health  Servioas 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list.  47213-47215 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana.  47138-47141      . 

Transportation  Department 

See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  Maritime  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  47232-47233 

Treasury  Department 

See  Comptroller  of  the  Ciurency 
RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Exemptions  from  currency  transactions  reporting, 
47141-47148 


VI 


Federal  Register  /  Vol.  62.  No.  173  il^onday,  September  8,  1997  /  Contents 


PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Exemptions  firom  currency  transactions  reporting, 
47156-47166 


Part  VII 

Environmental  Protection  Agency.  47336-47341 

Part  VIII 

Department  of  Housing  and  Urban  Development.  47344- 
47358 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Commerce,  National  Institute  of  Standards 
and  Technology.  47240-47260 

Part  HI 

Department  of  Labor,  Pension  and  Welfare  Benefits 
Administration.  47262-47266 

Part  IV 

Nuclear  Regulatory  Commission,  47268-47273 

Party 

Department  of  Health  and  Human  Services,  Centers  for 
Disease  Control  and  Prevention,  47276-47327 

Part  VI 

Department  of  Labor,  Mine  Safety  and  Health 
Administration,  47330-47334 


Raader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Public  Laws  Elactronic  Notification  Service 

Free  electronic  mail  notification  of  newly  enacted  Public 
Law  is  now  available.  To  subscribe,  send  E-mail  to 
PENS®GPO.GOV  with  the  message:  SUBSCRIBE  PENS-L 
nnSTNAME  LASTNAME 


Federal  Register  /  VoL  62,  No.  173  /  Monday,  September  8,  1997  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttw  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

7CFB 

ProposMl  Rutos: 

Ch.  XIII 47156 

10  CFR 

50 47268 

Propoaad  RutoK 

50 47268 

15  CFR 

922 47137 

ProposMl  RuIm: 

280 47240 

20  CFR 

222 47137 

229 47137 

24  CFR 

Ch.  V _..47284 

29  CFR 

PrapoMd  RuIm: 

2560 _ 47262 

30CFR 

914 47138 

PrapoMdRutaK 

1 00 47330 

31  CFR 

103 47141 

PnpotmS  RuIm: 

103 .47156 

33CFR 

334 47166 

36  CFR 

292 47167 

39  CFR 

1 1 1  ..„ . 471 78 

40CFR 

32 47149 

41  CFR 
ProposMl  RutaK 

1 01-1 471 79 

101-46 „ „ 47179 

42CFR 

416 - 47237 

MopOMd  RuIm: 

1000 47182 

1001  (2  documents) 47182, 

47195 

1 002 471 82 

1 005 471 82 

46CFR 

298._ „„47149 

47  CFR 

64  (2  documents) 471S2, 

47237 

48  CFR 

212 _ 47153 

225 47153 

231 47154 

244  471 SS 


47137 


Rules  and  Regulations 


Federal  Register 

Vol.  62.  No.  173 

Monday.  September  8.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

15  CFR  Part  922 

[Doctot  No.  9607292-6192-4»] 

RIN0648-AD85 

Florida  Kaya  National  Marina 
Sanctuary  Hnal  Ragulationa 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Final  rule;  correction. 

StMMIARY:  This  document  sets  forth  the 
Office  of  Management  and  Budget 
(OMB)  control  number  for  the  collection 
of  information  requirements  in  the 
Florida  Keys  National  Marine  Sanctuary 
final  regulations.  Although  the 
collection  of  information  requirements 
for  the  Sanctuary  regulations  had  been 
approved  by  OMB  when  these 
regulations  were  issued,  the  OMB 
control  number  was  inadvertently 
omitted  from  the  Federal  Register 
documents  issuing  the  final  regulations. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  Roberts.  (301)  713-3525,  ext. 
115. 

StiPPtEMENTARY  INFORMATION:  Pursuant 
to  the  Florida  Keys  National  Marine 
Sanctiiary  and  Protection  Act  and  the 
National  Marine  Sanctuaries  Act,  NOAA 
developed  a  comprehensive  final 
management  plan  and  implementing 
regulations  for  the  Florida  Keys 
National  Marine  Sanctuary  (FKNMS  or 
the  Sanctuary).  NOAA  issued  final 
regulations  to  implement  that  plan  and 
govern  the  conduct  of  activities  within 
the  Sanctuary  on  January  30, 1997  (62 
FR  4578).  These  regulations  were 
modified  on  June  12, 1997  (62  FR 


32154).  The  January  30, 1997,  Federal 
Register  docimient  contained,  under  "V 
Miscellaneous  Rulemaking 
Requirements",  a  discussion  of  the 
Paperwork  Reduction  Act,  and 
indicated  that  the  collection  of 
information  requirements  contained  in 
the  final  rule  was  approved  by  OMB  (62 
FR  4578,  4606).  However,  the  OMB 
control  number  was  inadvertently 
omitted.  The  collection  of  information 
requirements  contained  in  the  final 
Sanctuary  regulations  had  been 
approved  imder  OMB  control  number 
0648-0141. 

The  final  rule  published  on  January 
30, 1997  (62  FR  4578),  Docket  Number 
97-1870,  is  corrected  by  adding  the 
following  sentence  to  page  4606, 
column  2,  under  the  heading 
"Paperwork  Reduction  Act",  at  the  end 
of  the  second  paragraph: 

The  collection  of  information 
requirements  has  been  approved  imder 
OMB  control  number  0648-0141. 

Dated:  August  14. 1997. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc.  97-23672  Filed  »-5-«7;  8:45  am] 
BRJJNQ  COM  aS10-1»-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Parta  222  and  229 

RtN3220-AB28 

Family  Ralationahipa;  Social  Sacurity 
Ovarail  Minimum  Quarantaa 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  In  accord  with  amendments 
to  the  Social  Security  Act  made  by 
section  104  of  Public  Law  lt)4-121,  the 
Railroad  Retirement  Board  hereby 
amends  its  regulations  to  eliminate  the 
"living  with"  requirement  as  an 
alternative  to  actluil  dependency  as  a 
basis  for  eligibility  for  an  annuity  as  the 
stepchild  of  a  railroad  employee,  and  to. 
provide  for  termination  of  the  inclusion 
of  a  stepchild  in  the  computation  of  the 
social  security  overall  minimum 
guarantee  provision  when  the 
stepparent's  marriage  to  the  natural 
parent  is  terminated. 
EFFECTIVE  DATE:  This  rule  will  become 
efEective  October  8. 1907. 


ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  General  Attorney, 
R^hx)ad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611, 
telephone  (312)  751-4929,  TTD  (312) 
751-4701. 

SUPPLEMENTARY  INRMMATKM:  Section 
2(d)(4)  of  the  Railroad  Retirement  Act 
provides  in  pertinent  part  that  a  child  is 
deemed  dependent  if  the  conditions  set 
forth  in  sections  202(d)(3),(4),  and  (9)  of 
the  Social  Security  Act  are  met.  Since 
section  202(d)(4),  as  amended  by  Public 
Law  104-121,  requires  as  a  condition  of 
dependency  that  the  child  have  received 
one-half  his  or  her  support  from  the 
stepparent,  and  eliminates  the 
alternative  of  the  child  having  lived 
with  the  stepparent  as  a  means  of 
establishing  dependency,  this  change  in 
the  definition  of  dependency  in  regard 
to  stepchildren  applies  to  benefits  paid 
under  the  Railroad  Retirement  Act 
Specifically,  it  will  impact  upon  the 
entitlement  of  a  spouse  or  survivor  of  an 
employee  whose  entitlement  is  based 
upon  having  a  stepchild  of  the 
employee  in  care,  or  on  an  individual 
seeking  a  child's  aimuity  as  a  stepchild 
of  an  employee.  In  these  instances, 
actual  dependency  on  the  employee  will 
have  to  be  established  for  purposes  of 
entitlement.  The  amendment  is  effective 
with  respect  to  the  benefits  of 
individuals  who  become  entitled  to 
benefits  for  July  1996  and  later. 

The  change  will  also  affect  the 
inclusion  of  auxiliary  beneficiaries  in 
the  computation  of  the  employee 
annuity  under  the  social  security  overall 
minimum  guarantee  provision  of  the 
Railroad  Retirement  Act.  The  social 
security  overall  minimum  guarantee 
provision  guarantees  that  a  railroad 
retirement  annuitant  will  receive,  ip 
combined  benefits  under  the  Railroad 
Retirement  and  Social  Security  Acts,  not 
less  than  the  amount  which  would  have 
been  paid  to  the  employee  and  members 
of  his  family  under  the  Social  Security 
Act  if  the  employee's  railroad  service 
had  beoi  creditable  under  that  Act 
Public  Law  104-121  also  amends 
section  202(d)(1)  of  the  Social  Sectirity 
Act  to  provide  that  a  child's  benefits 
based  on  the  earnings  record  of  a 
stepparent  will  terminate  the  month 
after  the  month  in  which  the  stepparent 
and  the  natoial  parent  are  divorced.  The 
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Railroad  Retirement  Act  contains  its 
own  termination  provisions:  section 
5(c)(7)  of  that  Act  specifies  when  a 
child's  annuity  paid  under  the  Railroad 
Retirement  Act  terminates.  Therefore, 
this  amendment  to  section  202(d)(1) 
does  not  directly  apply  to  benefits  paid 
under  the  Railroad  Retirement  Act. 
However,  it  will  affect  the  inclusion  of 
auxiliary  beneficiaries  in  the 
computation  of  the  social  security 
overall  minimum  guarantee  provision. 

Consequently,  under  section 
202(d)(1),  as  amended,  if  the  marriage  of 
a  railroad  employee  stepparent  and      ,. 
natural  parent  is  terminated,  then  the 
stepchild  would  no  longer  be  included 
in  the  computation  under  the  social 
security  overall  minimum  guarantee 
provision.  Therefore,  the  Board  is 
proposing  to  amend  its  regulations  to 
provide  that  the  inclusion  of  the 
stepchild  in  the  computation  under  the 
social  security  overall  minimum 
guarantee  provision  will  terminate 
when  the  marriage  of  the  stepparent  and 
the  natural  parent  is  terminated. 

The  Board  published  this  rule  as  a 
proposed  rule  on  May  22, 1997  (62  FR 
27989),  and  invited  comments  by  July 
21, 1997.  None  were  received. 

The  Office  of  Management  and  Budget 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  1 2866.  There  are  no 
new  information  collections  associated 
with  this  rule. 

List  of  Subiects  in  20  CFR  Parts  222  and 
229 

Railroad  employees.  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble,  title  20.  chapter  II,  parts  222 
and  229  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  222— FAMILY  RELATIOflSHIPS 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Aathority:  45  U.S.C.  231f. 

§222.65    [Amended] 

2.  Section  222.55  is  amended  by 
removing  the  words  "is  living  with  or". 

PART  22»-SOCIAL  SECURITY 
OVERALL  MINIMUM  GUARANTEE 

3.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Aathority:  45  U.S.C.  231f(b)(5). 

4.  Section  229.42  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (f),  by  adding  ";  or"  to  the 
end  of  paragraph  (f).  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 


§  229.42    When  a  child  can  no  longer  tM 
Included  in  computing  an  annuity  rate 
under  the  overall  minimum. 

»        •        »        *        • 

(g)  In  the  case  of  a  stepchild  of  the 
employee,  the  month  after  the  month  in 
which  the  divorce  between  the 
stepparent  and  the  natural  parent 
becomes  final. 

Dated:  August  27, 1997. 

By  Authority  of  the  Board. 
Beatrice  Ezeraki, 
Secretary  to  the  Board. 
(FR  Doc.  97-23675  Filed  9-5-97;  8:46  am) 

BILUNG  CODE  7«»-01-P 


HEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement      ^ 

30  CFR  Part  914 

[SPATS  No.  IN-127-FOR:  State  Program 
Amendment  No.  95-6] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Indiana  proposed 
revisions  to  its  rules  pertaining  to  an 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals.  The 
amendment  is  intended  to  revise  the 
Indiana  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
EFFECTIVE  DATE:  September  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  Indiana 
46204-1521,  Telephone  (317)  226-6700. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

n.  Submission  of  the  Proposed  Amendment 

in.  Director's  Findings 

rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  ]uly  29.  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program. 


including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10.  914.15.  and  914.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  March  7, 1997 
(Administrative  Record  No.  IND-1565), 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendments  at  30 
CFR  914.16(cc)  and  914.16(dd).  The 
proposed  amendment  revises  the 
Indiana  Administrative  Code  (lAC)  at 
310  lAC  12-1  pertaining  to  an 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  29, 
1997,  Federal  Register  (62  FR  23192). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  May  29, 
1997.  Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 

During  its  review  of  the  amendment, 
OSM  identified  a  concern  relating  to 
310  L\C  12-l-7.1(a),  public  availability 
of  information  submitted  for  an 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals.  The 
proposed  rule  did  not  specify  where  the 
information  would  be  made  available. 
OSM  notified  Indiana  of  this  concern  by 
letter  dated  June  16.  1997 
(Administrative  Record  No.  IND-1572). 

By  letter  dated  July  11, 1997 
(Administrative  Record  No.  IND-1577), 
Indiana  responded  to  OSM's  concern  by 
submitting  a  policy  statement  specifying 
where  all  public  documents,  including 
information  submitted  under  310  LAC 
12-1.  would  be  maintained  for 
inspection  and  copying  by  the  public. 
Because  the  additional  information 
merely  clarified  the  provision  at  310 
L\C  12-l-7.1(a),  OSM  did  not  reopen 
the  public  comment  period. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment.  Revisions  not  specifically 
discussed  below  concern 
nonsubstantive  wording  changes,  or 
revised  cross-references  and  paragraph 
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notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 


1.  Revisions  to  Indiana's  Rules  That  Are 
Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  proposed  State  rules,  pertaining 
to  an  exemption  for  coal  extraction 


Topic 

Contents  of  application  for  exemption 
Contents  of  application  for  exemption 

Revocation  and  enforcement 

Revocation  and  enforcement „.. 

Revocation  and  enforcement 


State  regulation 


310  lAC  12-1-7(a) 

310  lAC  12-1-7(a)(15)(A) 

310  lAC  12-1-1 1(b)  „. 

310  lAC  12-1-1 1(c)(1)  and  (2)  ....„ 
310  lAC  12-1-1 1(d)(1)  through  (3) 


incidental  to  the  extraction  of  other 
minerals,  listed  in  the  table  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  sections  of  the 
Federal  regulations.  Difiierences  between 
the  proposed  State  rules  and  the  Federal 
regulations  are  nonsubstantive. 


Federal  regulation  counterpart 


30  CFR  702.12,  Introductory  sentence 

3GCFR702.12(o)(1) 

30  CFR  702.17(b) 

30CFR702.17(cM1)and(2) 

30  CFR  702.17(d)(1)  through  (3) 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Indiana's  proposed 
nUes  are  no  less  eflfective  than  the 
Federal  regtilations. 

2.310  LAC  12-1-7(1 7)  Exemption  for 
Coal  Extraction  Incidental  to  the 
Extraction  of  Other  Minerals;  Contents 
of  Application  for  Exemption. 

Indiana  proposed  to  delete 
subdivision  (17),  which  requires  that 
information  collected  under  the 
provisira  of  section  12-1-7  be  subject 
to  the  public  availability  of  information 
provisions  in  310  lAC  12-3-17.  As 
discussed  below  in  Finding  No.  3, 
Indiana  proposed  to  add  a  new  section 
at  310  lAC  12-1-7.1  that  contains 
provisions  pertaining  to  public 
availability  of  information  that  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  702.13.  Therefore, 
the  Director  finds  that  the  removal  of 
subdivision  (17)  will  not  render  the 
Indiana  rules  less  effective  than  the 
Federal  regulations. 

3.  310  LAC  12-1-7.1  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals;  Public  Availability  of 
Information 

Indiana  proposed  to  add  new  section 
12-1-7.1  in  response  to  OSM's 
requirement  at  30  CFR  914.16{cc)  that 
Indiana  amend  its  rules  to  make  it  clear 
that  information  submitted  under  310 
lAC  12-1-7  must  be  held  until  at  least 
three  years  after  expiration  of  the  period 
diu'ing  which  the  subject  mining  area  is 
active.  Subsection  (a)  requires  that 
except  as  provided  in  subsection  (c),  all 
information  submitted  shall  be  made 
immediately  available  for  public 
inspection  and  copying  and  shall  be 
maintained  imtil  at  least  three  years 
after  expiration  of  the  period  during 
which  the  subject  mining  area  is  active. 
Per  Indiana's  policy  statement  dated 
Jtily  11, 1997  (Administrative  Record 
No.  IND-1577),  all  information 


submitted  would  be  maintained  in  the 
Division  of  Reclamation  Field  Office  at 
Jasonville,  Indiana,  and  it  would  be 
available  for  inspection  and  copying  by 
the  public  during  regular  office  hours. 
The  Jasonville  Field  Office  is  located 
closest  to  all  surface  mining  activities 
conducted  in  the  State  of  Indiana. 
Subsection  (b)  allows  Indiana  to  keep 
information  submitted  confidential  if 
the  person  submitting  the  information 
requests  in  writing,  at  the  time  of 
submission,  that  it  be  kept  confidential 
and  demonstrates  that  the  information 
concerns  trade  secrets  or  is  privileged 
commercial  or  financial  information  of 
the  persons  intending  to  conduct 
operations.  Subsection  (c)  requires 
information  requested  to  be  held 
confidential  under  subsection  (b)  not  be 
made  publicly  available  imtil  after 
notice  and  opportunity  to  be  heard  is 
afforded  to  persons  both  seeking  and 
opposing  disclosure  of  the  information. 

The  Director  finds  that  Indiana's 
proposed  rule  along  with  its  policy 
statement  is  consistent  with  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  702.13  and  that  it  satisfies  the 
required  amendment  at  30  CFR 
914.16(cc).  Therefore,  the  Director  is 
approving  the  proposed  amendment  at 
310  lAC  12-1-7.1,  and  is  amending  30 
CFR  914.16  to  remove  paragraph  (cc). 

4.  310  lAC  12-1-1  l(c)(3}  Exemption  for 
Coal  Extraction  Incidental  to  the 
Extraction  of  Other  Minerals; 
Revocation  and  Enforcement 

Indiana  proposed  to  add  new 
subdivision  (c)(3)  in  response  to  OSM's 
requirement  at  30  CFR  gi4.16(dd)  that 
Indiana  amend  310  LAC  12-1-11  to  add 
a  counterpart  to  30  CFR  702.17(c)(3). 
Subdivision  (c)(3)  requires  that  a 
petition  for  administrative  review  filed 
tmder  subdivision  (c)(2)  not  suspend  the 
effect  of  a  decision  on  whether  to  revoke 
an  exemption. 

The  Director  finds  that  Indiana's 
proposed  rule  i^  consistent  with  and  no 
less  effective  than  the  Federal  regulation 


at  30  CFR  702.17(c)(3)  and  that  it 
satisfies  the  required  amendment  at  30 
CFR  914.l6(dd).  Therefore,  the  Director 
is  approving  the  proposed  amendment 
at  310  LAC  12-l-ll(c)(3).  and  is 
amending  30  CFR  914.16  to  remove 
paragraph  (dd). 

IV.  Summary  and  Dispoaitiim  of 
Conunents 

Public  Ckymments 

OSM  solicited  public  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(hKllKi). 
the  Director  solicited  comments  on  the 
proposed  amendment  bom  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Indiana  program 
(Administrative  Record  No.  IND-1567). 
On  May  8, 1997  (Administrative  Record 
No.  IND-1574,  the  Mine  Safety  and 
Health  Administration  responded 
without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(llMii). 
OSM  is  require  to  obtain  the  written 
conciurence  of  the  EPA  with  respect  to 
those  iMovisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Indiana  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
OSM  did  not  request  the  EPA's 
conctirrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  INt)-1567). 
The  EPA  did  not  respond  to  OSM's 
request. 
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State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on  the 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  IND-1567). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Indiana  on 
March  7,  1997,  pertaining  to  revisions  to 
Indiana's  rules  relating  to  an  exemption 
for  coal  extraction  incidental  to  the 
extraction  of  other  minerals,  and 
removes  the  required  amendments  at  30 
CFR  914.16(cc)  and  (dd). 

The  Director  approves  the  rules  as 
proposed  by  Indiana  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rtiles  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  914,  codifying  decisions  concerning 
the  Indiana  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  writh  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  702(d)  of 
SMCRA  (30  U.S.C.  1292(d))  provides 
that  agency  decisions  on  proposed  State 
regulatory  program  provisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Sul^ectB  in  30  CFR  Part  914 

Intergovernmental  relations.  Surfirce 
mining.  Underground  mining. 

Dated:  August  20. 1997. 
Brent  Wahlqnist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  914  is  amended 
as  set  forth  below: 

PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "date  of  final 
publication"  to  read  as  follows: 

§914.15    Approval  of  Indiana  regulatory 
program  amendments. 


Original  amerxlment  sutxntssion 
date 


Date  of  Anal 
publication 


Citation/descnption 


Mvch  7. 1987  September  8, 1997 


310  lAC  12-1-7(a).  (15)(A).  (17);  12-1-7.1  (a)  through  (c):  12-1- 
11(b).  (c)  (1)  through  (3).  (d)  (1)  through  (3). 
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f  914.16    [Amended] 

3.  Section  914.16  is  amended  by 
removing  and  reserving  paragraphs  (cc) 
and  (dd). 

|FR  Doc.  97-23725  Filed  9-5-97;  8:45  am) 

BNJJNO  CODE  431  (MM-M 


DEPARTMENT  OF  THE  TREASURY 

31CFRPart103 

RIN  1506-AA11 

Financial  Crimes  Enforcament 
Network;  Amendment  to  the  Bank 
Secrecy  Act  Regulations — Exemptions 
From  the  Requirement  To  R^>ort 
Tiansactions  In  Currency 

AQENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  contains  a 
final  rule  amending  the  Bank  Secrecy 
Act  regulations.  The  amendment  wiU 
eliminate  the  requirement  to  report 
transactions  in  currency  in  excess  of 
$10,000  between  de{>ository  institutions 
and  certain  classes  of  "exempt  persons" 
defined  in  the  rule.  It  will  modify  (and, 
as  modified,  will  supersede),  an  interim 
rule  on  the  same  subject,  to  reflect  the 
comments  that  were  requested  when  the 
interim  rule  was  published. 

There  appears  elsewhere  in  today's 
edition  of  the  Federal  Register  a  notice 
of  proposed  rulemaking  that  would 
further  modify  the  rules  for  granting 
exemptions  firom  the  currency 
transaction  report  filing  requirements. 
The  final  rule  and  the  notice  of 
proposed  rulemaking  are  additional 
steps  in  a  process  intended  to  achieve 
the  reduction  set  by  the  Money 
Laundering  Suppression  Act  of  1994  in 
the  number  of  Bank  Secrecy  Act 
currency  transaction  reports  required  to 
be  filed  annually  by  depository 
institutions. 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Djinis,  Associate  Director, 
FinCEN,  (703)  905-3819;  Charles 
Klingman,  Financial  Institutions  Policy 
Specialist,  FinCEN,  (703)  905-3602; 
Stephen  R.  Kroll,  Legal  Counsel, 
Cynthia  L.  Clark,  on  detail  to  the  Office 
of  Legal  Counsel,  and  Albert  R.  Zarate, 
Attorney-Advisor,  Office  of  Legal 
Coiinsel,  FinCEN,  (703)  905-3590. 

SUPPI^MBITARY  MFORMATKM: 

L  Statutory  Provisions 

The  Bank  Secrecy  Act,  Titles  I  and  n 
of  Pub.  L.  91-508,  as  amended,  codified 
at  12  U.S.C.  1829b,  12  U.S.C.  1951- 


1959,  and  31  U.S.C.  5311-5330, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters, 
and  to  implement  counter-money 
laundering  programs  and  compliance 
procedures.  Regulations  implementing 
Tide  n  of  the  Bank  Secrecy  Act 
(codified  at  31  U.S.C.  5311-5330) 
appear  at  31  CFR  Part  103.  The 
authority  of  the  Secretary  to  administer 
Title  II  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  reporting  by  financial  institutions 
of  transactions  in  currency  in  excess  of 
$10,000  has  long  been  a  major 
component  of  the  Department  of  the 
Treasury's  implementation  of  the  Bank 
Secrecy  Act.  The  reporting  requirement 
is  imposed  by  31  CFR  103.22,  a  rule 
issued  under  the  broad  authority 
granted  to  the  Secretary  of  the  Treasury 
by  31  U.S.C.  5313(a)  to  require  reports 
of  domestic  coins  and  currency 
transactions. 

Four  new  provisions  (31  U.S.C. 
5313(d)  through  (g))  concerning 
exemptions  were  added  to  31  U.S.C. 
5313  by  the  Money  Laundering 
Suppression  Act  of  1994  (the  "Money 
Laundering  Suppression  Act"),  Tide  fV 
of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994,  Pub.  L.  103-325  (September  23, 
1994).  According  to  subsection  (d)(1), 
the  Treasury  must  exempt  a  depository 
institution  finom  the  requirement  to 
report  currency  transactions  with 
respect  to  transactions  between  the 
depository  institution  and  the  following 
categories  of  entities: 

(A)  Another  depository  institution. 

(B)  A  department  or  agency  of  the  United 
States,  any  State,  or  any  political  subdivision 
of  any  State. 

(C)  Any  entity  established  under  the  laws 
of  the  United  States,  any  State,  or  any 
political  subdivision  of  any  State,  or  under 
an  interstate  compact  between  2  or  more 
States,  which  exercises  governmental 
authority  on  behalf  of  the  United  States  or 
any  such  State  or  political  subdivision. 

(D)  Any  business  or  category  of  business 
the  reports  on  which  have  UtUe  or  no  value 
br  law  enforcement  purposes. 

Subsection  (d)(2)  requires  the 
Treasury  to  publish  at  least  annually  a 
list  of  entities  whose  currency 
transactions  are  exempt  bom  reporting 
under  the  mandatory  rules.  The 
companion  provisions  of  31  U.§.C. 
5313(e)  authorize  the  Secretary  to 
permit  a  depository  institution  to  grant 
additional,  discretionary,  exemptions 
from  the  currency  transaction  reporting 
requirements.  Subsection  (f)  places 


limits  on  the  liability  of  a  depository 
institution  in  connection  with  a 
transaction  that  has  been  exempted  from 
reporting  under  either  subsection  (d)  or 
subsection  (e)  and  provides  for  the 
coordination  of  any  exemption  with 
other  Bank  Secrecy  Act  provisions, 
especially  those  relating  to  the  reporting 
of  suspicious  transactions.  Subsection 
(g)  defines  "depository  institution"  for 
purposes  of  the  new  exemption 
provisions. 

The  enactinent  of  31  U.S.C.  5313  (d) 
through  (g)  reflects  a  congressional 
intention  to  "reform  *   *  •  the 
procedures  for  exempting  transactions 
between  depository  institutions  and 
their  customers."  See  H.R.  Rep.  103- 
652, 103d  Cong.,  2d  Sess.  186  (August 
2, 1994).^  The  administrative  exemption 
procedures  at  which  the  statutory 
changes  are  directed  are  found  in  31 
CFR  103.22  (b)-(g). 

Several  reasons  have  been  given  for 
the  administrative  exemption  system's 
lack  of  success  in  eliminating  routine 
currency  transactions  from  operation  of 
the  Bank  Secrecy  Act  rules.  The  first  is 
the  retention  by  banks  of  liability  for 
making  incorrect  exemption 
determinations.  The  second  is  the 
complexity  of  the  administrative 
exemption  procedures.  Finally, 
advances  in  technology  have  made  it 
less  expensive  for  some  banks  to  report 
all  currency  transactions  than  to  incur 
the  administrative  costs  and  risks  of 
exempting  customers  and  then 
administering  the  terms  of  particular 
exemptions  properly. 

n.  Tlie  Interim  Rule 

On  April  24, 1996,  an  interim  rule 
(the  "IntOTim  Rule")  adding  a  new 
paragraph  (h)  to  the  currency 
transaction  reporting  rules  in  31  CFR 
103.22  was  published  in  the  Federal 
Register.  See  61  FR  18204.  The  Interim 
Rule  exempted,  firom  the  requirement  to 
report  transactions  in  currency  in  excess 
of  $10,000,  transactions  occurring  after 
April  30, 1996,  between  banks  ^  and 


1  Section  402(b)  of  the  Money  L,aunderii^ 
Suppression  Act  stales  simply  that  in  acfaninistaring 
the  new  statutory  exemption  procedures 

the  Secretary  of  the  Treasury  shall  seek  to  reduce, 
within  a  reasonable  period  of  time,  the  number  of 
reports  required  to  be  filed  in  the  aggregate  by 
depository  institutions  pursuant  to  section  S313(i) 
of  title  31*  *  *  by  at  least  30  percent  of  the 
number  filed  during  the  year  preceding  (September 
23. 1994,]  the  date  of  enactnkent  of  (the  Money 
Laundering  Suppression  Act). 

'The  Interim  Rule  used  the  term  bank  to  defina 
the  class  of  financial  institutions  to  which  the 
Interim  Rule  applied.  As  defined  in  31  CFR 
103.11(c),  that  term  includes  both  commercial 
banks  and  other  classes  of  dapoaitory  institution*  at 
which  the  language  of  31  U.S.C  5313  is  directed. 
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customers  who  fall  into  one  of  five 
classes  of  exempt  persons: 

1.  Banks,  to  the  extent  of  their 
banking  operations  and  transactions 
within  the  United  States;  ^ 

2.  Departments  and  agencies  of  the 
United  States  and  of  states  and  their 
political  subdivisions; 

3.  Any  entity  established  under  the 
laws  of  the  United  States  *  or  of  any 
state  or  its  political  subdivisions,  or 
under  an  interstate  compact,  that 
exercises  governmental  authority  on 
behalf  of  the  United  States  or  any  such 
state  or  political  subdivision; 

4.  "Listed  corporations,"  that  is, 
corporations  whose  common  stock  is 
listed  on  the  New  York  Stock  Exchange 
or  the  American  Stock  Exchange  or  has 
been  designated  as  a  Nasdaq  National 
Market  Security  listed  on  the  Nasdaq 
Stock  Market:  * 

5.  Subsidiaries  of  listed  corporations 
that  are  consolidated  with  such 
corporations  for  federal  income  tax 
purposes. 

See  31  CFR  103.22(h)(2)  (i)-{v).  The 
first  three  categories  of  exempt  persons 
specified  above  are  those  to  whom  an 
exemption  is  required  to  be  granted  by 
31  U.S.C.  5313(d)(1)  (A)-(C).  The  final 
two  categories  are  those  entities  who  are 
exempted  pursuant  to  the  authority 
contained  in  31  U.S.C.  5313(d)(1)(D). 

To  treat  a  customer  as  exempt  under 
the  hiterim  Rule,  a  bank  must  file  a 
single  form  (the  same  form  now  used  by 
banks  to  report  a  transaction  in 
currency)  that  identifies  the  exempt 
person  and  the  bank  involved  and  must 
generally  take  such  steps  to  assure  itself 
that  a  person  is  an  exempt  person  that 
a  reasonable  and  prudent  bank  would 
take  to  protect  itself  from  loan  or  other 
fraud  or  loss  based  on  misidentification 
of  a  person's  status.  Treatment  of  a 
customer  as  an  exempt  person  under  the 
Interim  Rule  protects  a  bank  generally 
from  any  penalty  for  failure  to  file  a 
currency  transaction  report  with  respect 
to  the  exempt  person's  currency 
transactions,  but  it  does  not  affect  the 
obligation  of  banks  to  file  suspicious 
activity  reports.  Currency  transactions, 
like  other  transactions,  between  a  bank 
and  an  exempt  person  remain  subject  to 
the  suspicious  activity  reporting 
requirements  of  31  CFR  103.21,  as  well 
as  the  suspicious  activity  reporting 
requirements  of  the  federal  bank 
supervisory  agencies.  See  also  12  CFR 
21.11  (Office  of  the  Comptroller  of  the 


Currency);  12  CFR  208.20  (Federal 
Reserve  System);  12  CFR  353.3  (Federal 
Deposit  Insurance  Corporation);  12  CFR 
563.180  (Office  of  Thrift  Supervision); 
12  CFR  748.1  (National  Credit  Union 
Administration). 

Because  the  Interim  Rule 
implemented  certain  provisions  of  the 
Bank  Secrecy  Act  and  granted 
significant  relief  from  existing 
regulatory  requirements,  it  was  made 
effective  on  May  1.  1996,  less  than  30 
days  after  its  publication  date.  The 
Interim  Rule  was,  however, 
accompanied  by  a  request  for  comments 
on  the  Rule's  terms. 

It  appears  that  the  Interim  Rule  did 
not  immediately  have  the  intended 
effect  of  reducing  the  number  of  routine 
currency  transactions  filed  by 
depository  institutions.  This  may  have 
been  attributable,  at  least  in  part,  to 
banks'  reluctance  to  use  the  new 
exemption  procedures  until  the  Interim 
Rule  and  proposals  for  the  projected 
second  stage  of  currency  transaction 
filing  relief  (as  to  which  comments  were 
solicited  by  the  preamble  to  the  Interim 
Rule)  were  made  final.  Deferral  of  a 
change  in  a  bank's  procedures  would 
permit  the  automated  systems  on  which 
many  institutions  rely  to  be  altered  to 
take  account  of  all  the  revised  currency 
transaction  filing  rules  at  one  time. 
Unfamiliarity  with  and  uncertainty 
about  the  meaning  of  certain  provisions 
of  the  Interim  Rule  may  also  have 
initially  retarded  the  Rule's  use." 

Statistics  based  on  the  first  half  of  this 
year  indicate  that  banks  are  making  the 
transition  to  the  new,  streamlined 
exemption  procedures  set  forth  in  the 
Interim  Rule.  The  number  of  CTR  filings 
for  each  of  the  months  of  February, 
March,  April,  May.  and  June  of  1997  is 
less  than  the  number  of  filings  for  those 
same  months  in  1996.  (FinCEN  does  not 
yet  have  complete  information 
concerning  CTR  filings  for  July  1997.) 
Thus,  it  appears  that  the  Interim  Rule  is 
beginning  to  have  some  effect  on 
decreasing  the  number  of  CTR  filings. 
FinCEN  anticipates  that  banks  will 
continue  to  make  the  transition  to  the 
new  exemption  procedures  as  they 
become  better  acquainted,  and  more 
comfortable,  with  the  terms  of  the  new 
procedures.  FinCEN  also  hopes  that  the 
clarifications  contained  in  this 


>  The  broad  definition  of  "United  States"  in 
section  103.11(nn)  applies. 

*  Again,  the  broad  definition  of  "United  States" 
applies. 

>  The  NASDAQ  category  did  not  include  stock 
listed  under  the  separate  "Nasdaq  SmalK^p 
Issues"  category. 


■FinCEN  has  already  issued  a  notice.  FinCEN 
Notice  97-1 .  to  deal  with  one  such  uncertainty. 
That  notice  makes  dear  that  an  institution  may 
decide,  after  August  15.  1996,  that  it  wishes  to 
adopt  the  new  exemption  system  for  particular 
customers,  even  if  it  did  not  do  so.  for  existing 
customers,  before  that  date,  so  long  as  the  oecessaiy 
exemption  identifications  are  filed  within  30  days 
of  the  first  transaction  in  currency  that  is  sought  to 
be  exempted  under  the  new  exemption  procedures. 


document  will  continue  to  aid  in  that 
transition. 

m.  Summary  of  Comments  and 
Revisions 

A.  Comments  on  the  Notice — Overview 

FinCEN  received  fifty-eight  written 
comments  on  the  Interim  Rule.  Of  these, 
forty-four  comments  were  submitted  by 
banks  or  bank  holding  companies,  six 
by  banking  trade  associations,  four  by 
credit  unions,  one  by  a  credit  union 
trade  association,  and  one  each  by  a 
compliance  consulting  firm,  an 
accounting  firm,  and  a  law  firm,  each  on 
its  own  behalf. 

The  commenters  generally  applauded 
FinCEN 's  efforts  to  improve  the 
exemption  process.  One  bank 
commenter,  for  example,  noted  with 
approval  "the  scope  and  aggressiveness 
of  the  Interim  Rule"  and  found  the  Rule 
"a  major  step  in  reducing  the  Bank 
Secrecy  Act's  burden  on  financial 
institutions  without  compromising  the 
BSA's  effectiveness"  because  it 
permitted  banks  to  eliminate  the  cost  of 
reporting  "large  denomination, 
repetitive  transactions  with  public 
entities  and  major  corporations  engaged 
in  legitimate  retail  activity."  At  the 
same  time,  the  commenters  suggested  a 
number  of  ways  in  which  the  Interim 
Rule  might  be  improved,  and  they 
raised  several  operating  issues  that 
banks  had  encountered  in  applying  the 
Interim  Rule. 

Comments  on  the  Interim  Rule 
focused  primarily  on  five  subjects:  the 
definition  of  an  exempt  subsidiary  of  a 
listed  corporation;  other  aspects  of  the 
definition  of  exempt  person:  the  time 
frame  within  which  a  bank  was 
permitted  to  designate  an  existing 
customer  as  an  exempt  person;  the  need 
to  clarify  the  relationship  between  the 
provisions  of  paragraph  (h)  and  the 
terms  of  the  administrative  exemption 
provisions  of  31  CFR  103.22(b)-(g);  and 
the  interplay  between  the  Interim  Rule 
and  previous  regulatory  guidance 
provided  by  the  Department  of  the 
Treasury  with  respect  to  the  ciurency 
transaction  reporting  requirements.  The 
specifics  of  the  comments  and  an 
explanation  of  resulting  modifications 
to  paragraph  (h)  are  outlined  below. 

After  full  and  careful  consideration  of 
all  the  comments,  31  CFR  103.22(h),  as 
contained  in  the  Interim  Rule,  is 
modified,  and,  as  modified,  is  adopted 
as  a  final  rule. 

B.  Final  Rule 

The  format  and  substance  of  the  final 
rule  and  the  Interim  Rule  are  generally 
the  same.  The  final  rule  reflects  the 
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following  significant  modifications  to 
the  Interim  Rule: 

1.  The  definition  of  exempt  person 
has  been  clarified  to  make  clear  that 
banks  are  eligible  to  be  treated  as 
exempt  persons  because  they  are  banks, 
and  then  only  with  respect  to  their 
domestic  operations;  a  bank  that  is,  or 

is  a  subsidiary  of,  a  listed  company  does 
not  for  that  reason  obtain  a  second 
ground  for  exemption; 

2.  The  definition  of  exempt  person 
has  been  amended  to  treat  as  a  "listed 
entity"  and  entity,  rather  than  just  a 
corporation,  whose  common  stock  or 
analogous  equity  interests  are  listed  on 
an  applicable  stock  exchange; 

3.  The  definition  of  exempt  person 
•  has  been  amended  to  include  any 

subsidiary  of  a  listed  entity  that  is 
organized  under  the  laws  of  the  United 
States  or  a  state  and  at  least  51  percent 
of  whose  common  stock  is  owned  by  the 
listed  entity  as  shown  in  a  reasonably 
authenticated  corporate  officer's 
certificate,  a  reasonably  authenticated 
photocopy  of  Internal  Revenue  Service 
Form  851  (Affiliation  Schedule),  or  in 
the  Annual  Report  or  Form  10-K  that  is 
filed  by  the  listed  entity  with  the 
Securities  and  Exchange  Commission; 

4.  The  definition  of  exempt  person 
has  been  amended  to  make  clear  that  an 
exempt  person  includes  a  financial 
institution,  other  than  a  bank,  that  is  a 
listed  entity  or  a  subsidiary  of  a  listed 
entity,  but  only  to  the  extent  of  such 
entity's  domestic  operations; 

5.  The  time  frame  for  designating  a 
customer  as  an  exempt  person  has  been 
clarified  to  provide  that  a  designation 
may  be  made,  for  any  customer,  by  the 
close  of  the  30-day  period  beginning 
after  the  day  of  the  first  reportable 
transaction  in  currency  with  that  person 
that  is  sought  to  be  exempted  from 
reporting  under  the  terms  of  paragraph 
(h): 

6.  Examples  of  entities  exercising 
governmental  authority  have  been 
added  to  the  Interim  Rule;  and 

7.  A  paragraph  has  been  added  to 
make  clear  that,  absent  knowledge  of  a 
loss  of  an  exempt  person's  status  as 
such,  a  bank  satisfies  its  obligations 
under  paragraph  (h)  by  verifying  the 
continued  status  of  exempt  persons  at 
least  annually. 

The  changes  adopted  in  the  final  rule 
are  intended  to  improve,  clarify,  and 
refine  the  rule's  provisions  in  light  of 
the  objectives  FinCEN  outlined  when 
the  Interim  Rule  was  published.  Those 
objectives  are  reducing  the  burden  of 
currency  transaction  reporting, 
requiring  repmling  only  of  information 
that  is  of  value  to  law  enforcement  and 
regulatory  authorities,  and,  peihaps 
most  importanUy,  creating  an 


exemption  system  that  is  cost-effective 
and  that  works.  See  61  FR  18205. 

IV.  Specific  Comments  and  Explanation 
of  Revisions 

A  discussion  of  the  significant 
comments  on  the  Interim  Rule  appears 
below.  As  noted,  many  of  the  comments 
raised  questions  about  the  interaction 
between  the  terms  of  paragraph  (h)  and 
various  operating  requirements  of  the 
administrative  exemption  system. 

A.  31  CFR  103.22(h)(1)— Transactions  in 
Currency  of  Exempt  Persons  With  Banks 

Paragraph  (h)(1)  states  that  general 
rule  that  no  report  is  required  under  31 
CFR  103.22(a)(1)  with  respect  to  any 
transaction  in  currency  between  an 
exempt  person  and  a  bank.  The  only 
changes  made  to  this  paragraph  are 
ministerial:  the  phrase  "currency 
transactions"  in  the  title  of  paragraph 
(h)(1)  has  been  revised  to  read 
"transactions  in  currency,"  and  the 
phrases  "occurring  after  April  30, 
1996."  in  the  tide  of  paragraph  (h)  and 
in  the  tide  of  paragraph  (h)(1),  and  "that 
is  conducted  after  April  30, 1996."  at 
the  end  of  paragraph  (h)(1).  have  been 
deleted  as  unnecessary  in  a  final  rule.' 
For  consistency,  the  phrase  "occurring 
after  April  30.  1996"  has  also  been 
deleted  as  unnecessary  in  paragraph 
(a)(1). 

It  should  be  noted  that  the  exemption 
language  of  the  final  rule  is 
fundamentally  different  &x)m  that  of  the 
administrative  exemption  system. 
Sections  103.22(a)(1)  and  103.22(h)(1) 
state  affirmatively  that  the  reporting 
requirements  of  the  section  do  not  apply 
to  the  transactions  described  in 
paragraph  (h).  In  contrast,  the 
administrative  exemption  provision,  31 
CFR  103.22(b)(2).  simply  states  that  a 
bank  "may  exempt"  transactions 
described  in  that  paragraph  bom 
reporting.  Although,  as  noted  in  the 
preamble  to  the  Interim  Rule,  see  61  FR 
18206,  the  provisions  of  paragraph 
(h)(1)  do  not  affirmatively  prohibit 
banks  from  continuing  to  report  routine 
currency  transactions  with  exempt 
persons  (and  the  requirement  that 
exempt  persons  be  designated  as  such 
provides  banks  with  operational 
discretion  to  determine  whether  or  not 
to  recognize  the  new  provisions),  banks 
that  continue  to  report  such  routing 
transactions  are  supplying  the 
government  with  information  that  is  not 
required  under  the  Bank  Secrecy  Act 
regtdations. 


1.  Use  of  Word  "Bank"  Radier  Than 
"Depository  Institution" 

FinCEN  received  no  comment  on  its 
use  of  the  term  "bank"  instead  of 
"depository  institution"  to  define  the 
class  of  financial  institutions,  subject  to 
the  Bank  Secrecy  Act,  that  are  exempted 
from  the  requirement  to  report 
transactions  in  currency  by  paragraph 
(h)(1),  and  the  final  nde  continues  to 
use  the  former  term.  Although  31  U.S.C. 
5313(d)  refers  to  mandatory  exemptions 
for  certain  transactions  in  currency  w^th 
"depository  institutions."  the  broad 
definition  of  bank  contained  in  31-CFR 
103.11(c)  appears  to  include  all 
categories  of  institutions  included  in  the 
statutory  "depository  institution" 
definition,  so  that  a  change  in 
terminology  was  neither  necessary  nor 
advisable  (in  view  of  the  Bank  Secrecy 
Act  regulations'  general  use  of  the  work 
"bank"  for  the  classes  of  institutions 
involved). 

2.  Coverage  of  all  "Transactions  in 
Currency" 

At  least  one  commenter  asked 
whether  paragraph  (h).  intended  to 
exempt  from  reporting  all  "transactions 
in  currency"  between  exempt  persons 
and  banks,  despite  the  fact  that  the 
administrative  exemption  system  rules 
of  31  CFR  103.22(b)(2)  (i)-{ii)  permit 
banks  to  exempt  from  currency 
transactions  reporting  only  deposits  and 
withdrawals,  of  currency  bom  existing 
and  specified  accounts.^  The  use  of  the 
broader  term  is  intentional,  as  paragraph 
(h)  seeks  to  elimate  all  transactions  in 
currency  between  exempt  persons  and 
banks  from  the  reporting  rules  of  section 
103.22  (subject  to  the  limitation  on 
.exemption  for  transactions  carried  out 
by  an  exempt  person  as  an  agent  for 
another  person,  as  set  forth  in  paragraph 
(h)(5}).  As  noted  in  more  detail  below, 
however,  the  changes  made  to  section 
103.22  have  no  impact  on  the 
requirement  to  report  suspicious 
transactions  under  31  CFR  103.21,  and 
the  £Bct  that  an  exempt  person  wishes  to 
conduct  a  transaction  other  than  a 
deposit  or  withdrawal,  or  a  transaction 
that  does  not  involve  an  existing 
account  with  the  bank  involved,  may 
merit  further  investigation,  and  perhaps 
reporting,  under  the  rules  of  section 
103.21. 

3.  Transactions  by  Exempt  Persons  With 
Financial  Institutions  Other  Than  Banks 

At  least  one  commeter  sought  to 
broaden  the  scope  of  subsection  (h)  to 
include  transactions  between  exempt 


'  Deletion  of  the  reference  to  a  specific  date  is  not 
intended  in  any  way  to  alter  the  effiectiva  date  of 
this  change  in  the  Bank  Secrecy  Act  regulations. 


•  Banks  are  peimittad  by  31  CFR  103.22(bX2XUi) 
to  grant  a  broader  exemption  for  transactions  by 
government  agencies. 
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persons  and  financial  instituons  other 
than  banks.  No  such  change  has  been 
made.  Although,  as  noted  below,  banks 
are  permitted,  in  a  change  Erom  prior 
practice,  to  recognize  "listed"  non-bank 
financial  institutions  as  exempt  persons, 
a  general  grant  of  automatic  exemption 
for  all  transactions  in  currency  in  excess 
of  $10,000  between  exempt  persons,  on 
the  one  hand,  and.  for  example,  brokers 
and  dealers  in  securities,  money 
transmitters,  or  currency  exchange 
houses,  on  the  other,  is  neither  within 
the  Money  Laundering  Suppression  Act 
statutory  mandate  nor  justified  by  the 
realities  of  the  operation  of  those 
businesses. 

B.  31  CFR  103. 22(hK2)— Definition  of 
Exempt  Person 

Paragraph  (h)(2]  continues  to  contain 
the  definition  of  those  classes  of 
"exempt  persons"  whose  transactions  in 
currency  with  banks  are  exempt  from 
reporting  under  the  final  rule. 

1.  Banks 

The  Interim  Rule  defines  an  exempt 
person  to  include  a  bank,  to  the  extent 
of  the  bank's  domestic  operations.  One 
commenter  asserted  that  the  treatment 
of  banks  as  exempt  persons  "to  the 
extent  of  their  domestic  operations"  is 
less  broad  than  the  present  exemption 
provided  for  banks  by  section 
103.22(b)(l)(ii)-  However  the  language 
of  paragraph  (h)(2)(i)  is  simply  a 
restatement  of  the  language  of  section 
103.22(b)(l)(ii),  when  the  latter 
definition  is  read  together  with  the 
definition  of  "domestic"  in  section 
103.11(k). 

The  final  r\ile  revises  paragraphs 
(h)(2}(iv)  and  (h)(2)(v)  to  make  clear  that 
a  bank  is  eligible  to  be  treated  as  an 
exempt  person  only  with  respect  to  its 
domestic  operations;  a  bank  that  is  a 
listed  entity  or  a  subsidiary  of  a  listed 
entity  does  not  for  that  reason  obtain  a 
second  ground  for  exemption. 

2.  Subsidiaries  or  Affiliates  of  Banks 

At  least  one  commenter  asked 
whether  the  exempt  person  definition 
included  subsidiaries  or  affiliates  of 
banks  (so  that  a  transaction  in  currency 
between  a  bank  subsidiary  and  a  second 
bank  would  be  exempt  from  reporting  in 
the  same  manner  as  a  transaction 
between  the  subsidiary's  bank  parent 
and  the  second  bank.}  The  bank  Secrecy 
Act  regulations  do  not  generally  treat 
bank  subsidiaries  as  falling  within  the 
definition  of  bank  for  purposes  of  the 
regulations,  and  until  that  basic  concept 
is  re-evaluated,  it  is  premature  to  extend 
automatic  relief  for  ciurency  transaction 
reporting  purposes  to  non-bank 
subsidiaries  and  affiliates  of  banks. 


3.  Government  Entities 

Paragraph  (h)(2)(ii),  which  treats 
various  federal,  state,  and  local 
government  departments  and  agencies 
as  exempt  persons,  is  unchanged. 

Several  commenters  asked  about  the 
status  of  tribal  governments  and  tribal 
enterprises  under  paragraph  (h).  The 
definition  of  "United  States"  in  section 
103.11(nn)  includes  "the  Indian  lands 
(as  that  term  is  defined  in  the  Indian 
Gaming  Regulatory  Act),"  ^  so  that  tribal 
governments  are  eligible  to  be  exempt 
persons  under  paragraph  (h):  whether 
particular  enterprises  conducted  on 
tribal  lands,  for  example  tribal  casinos, 
are  themselves  exempt  depends  upon 
the  manner  in  which  they  are  organized 
and  operated.  Thus,  a  tribal  casino  that 
is  operated  as  a  department  of  a  tribal 
government  would  generally  qualify  as 
an  exempt  person,  but  an  independenUy 
operated  management  company  for  such 
a  casino,  or  a  corporation  of  which  the 
tribe  was  a  shareholder,  would  likely 
not  so  qualify.  While  FinCEN  would  be 
pleased  to  provide  further  guidance  on 
that  question  on  the  basis  of  the  facts  of 
a  particular  situation,  it  is  not  feasible 
on  the  current  state  of  the  record  do  so 
in  the  Bank  Secrecy  Act  regulations 
themselves. 

One  commenter  argued  that  the 
definition  of  government  agency  in 
paragraph  (h)(2)(ii)  would  exclude 
exemption  for  agencies  of  the  District  of 
Columbia.  That  is  not  the  result  of  the 
definition,  since  the  definition  of 
"United  States"  in  section  103.11(nn) 
includes  the  District  of  Columbia. 

4.  Entities  That  Exercise  Governmental 
Authority 

Paragraph  (h)(2)(iii),  which  treats  as 
exempt  persons  entities  established  by 
federal,  state,  or  local  govenunents,  or 
by  interstate  compact,  that  exercise 
governmental  authority,  also  is 
unchanged. 

5.  Listed  Entities 

The  Interim  Rule  defines  an  exempt 
person  to  include  corporations  listed  on 
national  securities  exchanges.  Several 
commenters  suggested  that  the 
definition  of  exempt  person  be 
broadened  to  include  partnerships  and 
other  non-corporations  listed  on  those 
exchanges.  One  commenter  pointed  out 
that  the  rationale  FinCEN  gave  for 
exempting  listed  corporations — i.e.,  the 
scale  of  enterprises  listed  on  the 
nation's  largest  securities  exchanges, 
and  the  variety  of  internal  and  external 
controls  to  which  they  are  subject,  make 
their  use  for  money  laundering 


•The  term  Indian  Gaming  Regulatory  Act  it  itself 
defined  in  §  103.1  Krr). 


sufficienUy  unlikely  to  permit 
relaxation  of  the  ciurent  transaction 
reporting  rules — applies  to  any  listed 
entity  regardless  of  its  form.  After 
consideration  of  such  comments. 
Treasury  has  amended  the  Interim  Rule 
to  expand  the  definition  of  an  exempt 
person  in  paragraph  (h)(2)(iv)  to  include 
any  entity  listed  on  an  applicable 
national  securities  exchange. 

A  number  of  commentera  cited  the 
difficulty  of  determining  whether  a 
customer  was  listed  on  one  of  the  three 
cited  stock  exchanges  or  was  a 
subsidiary  of  a  company  so  listed.  As 
noted  in  die  preamble  to  the  Interim 
Rule,  it  is  impossible  to  reduce  the 
volume  of  currency  transaction  reports 
to  the  extent  that  the  Interim  Rule  tries 
to  do  without  creating  some  temporary 
inconvenience  as  the  terms  of  the 
system  change.  The  determinations 
required  are  straightforward  and  are  to 
be  based  on  easily  available 
information,  especially  for  financial 
professionals.  FinCEN  continues  to 
believe  that  the  degree  of  effort  involved 
in  researching  whether  a  company's 
stock  is  listed  as  a  national  stock 
exchange,  or  whether  a  corporation  is  a 
subsidiary  of  a  public  company,  is  well 
within  the  scope  of  what  a  prudent  bank 
should  know  about  its  customers  and 
their  activities. 

There  is  no  limit  on  the  "listed 
entity"  definition  based  on  the  nature  of 
a  particular  company's  business.  Thus, 
for  example,  a  listed  company  that  is  a 
gaming  enterprise  or  that  issues 
traveler's  checks  or  money  ordera  or 
engages  in  a  money  remittance  business 
as  a  principal  is  not  for  that  reason 
denied  exempt  status.  See,  however,  the 
limitation  on  exemption  for  transactions 
carried  out  by  an  exempt  person  as  an 
agent  for  another  person,  as  set  forth  in 
paragraph  (h)(5]. 

6.  Subsidiaries  of  Listed  Entities 

The  Interim  Rule  treats  as  an 
"exempt"  subsidiary  any  subsidiary  that 
is  included  in  the  consolidated  federal 
income  tax  return  of  a  listed 
corporation.  FinCEN  sought  alternative 
formulations  that  bank  employees 
would  find  easy  to  apply  and  that 
would  accomplish  the  goals  of  the 
Interim  Rule  more  effectively  than  the 
consolidated  return  formulation.  At 
least  one  commenter  stated  that  an 
» entity  that  is  listed  as  a  subsidiary  on  a 
listed  entity's  SEC  report  lOK  or  an 
anniml  report  shoidd  be  considered  an 
exempt  person.  After  consideration  of 
these  comments,  FinCEN  has  amended 
the  definition  of  an  exempt  subsidiary 
to  include  any  subsidiary  that  is 
organized  under  the  laws  of  the  United 
States  or  of  any  state  and  at  least  51  per 
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cent  of  whose  common  stock  is  owned 
by  the  listed  entity.  Evidence  of  such 
ownership  may  be  shown  by  any  of  the 
ways  listed  in  paragraph  (h)(4)(iv), 
including  reliance  upon  a  listed  entity's 
Annual  Report  or  Form  10-K,  filed  in 
each  case  by  the  listed  entity  with  the 
Securities  and  Exchange  Coinmi8sion.*° 

7.  Financial  Institutions  Other  Than 
Banks 

New  paragraph  (h)(2)(vi),  which 
relates  to  financial  institutions  other 
than  banks,  has  been  added  to  the 
Interim  Rule.  This  new  paragraph 
clarifies  that  non-bank  financial 
institutions  that  are,  or  are  subsidiaries 
of,  listed  entities,  are  exempt  persons 
only  to  the  extent  of  their  domestic 
operations. 

C.  31  CFR  1 03. 22(hX3)— Designation  of 
Exempt  Person 

Paragraph  (h)(3)  sets  forth  the 
procedures  for  designating  an  exempt 
peraon.  A  few  commenters  sought 
clarification  of  the  time  fi«me  in  which 
a  bank  could  designate  an  exempt 
peraon.  At  least  one  commenter  stated 
that  the  Interim  Rule  could  be 
interpreted  as  precluding  a  bank  from 
designating  an  existing  customer  as  an 
exempt  peraon  after  August  15, 1996. 
After  consideration  of  such  comments, 
FinCEN  has  amended  the  Interim  Rule, 
in  accord  with  FinCEN  Notice  97-1,  to 
make  clear  that  a  bank  can  designate 
any  customer  as  an  exempt  peraon  by 
the  close  of  the  30-day  period  beginning 
after  the  day  of  the  first  reportable 
transaction  in  currency  with  that  peraon 
that  is  sought  to  be  exempted  from 
reporting  under  the  terms  of  paragraph 
(h). 

At  least  one  commenter  also 
requested  that  FinCEN  amend  the 
Interim  Rule  to  allow  banks,  when 
designating  exempt  peraons,  to  file  a  list 
of  its  domestic  bank  customera  instead 
of  filing  a  form  that  identifies  such  a 
customer  as  an  exempt  person.  As  set 
forth  in  new  paragraph  (h)(3)(iii),  a 
bank,  when  designating  an  exempt 
person,  may  either  file  an  Internal 
Revenue  Form  4789  in  which  line  36  is 
marked  appropriately  or  filed,  in  such  a 
format  and  manner  as  FinCEN  may 
specify,  a  current  list  of  its  domestic 
bank  customera. 

At  least  one  commenter  further 
suggested  that  it  would  be  efficient  for 
banks  simply  to  file  designations  for  all 
their  government  customera  (as  well  as 


'"Several  commenters  suggested  that  non-profit 
corporations  generally  be  added  to  the  list  of 
exempt  persons.  FinCEN  does  not  believe  that  a 
blanket  provision  of  this  sort  would  be  workable  or 
in  keeping  with  the  balance  of  obiectives  outlined 
in  31  U.S.C  5313  (dHg).  given  the  variety  of 
organizations  that  can  claim  non-profit  status. 


their  bank  customera),  regardless  of 
whether  those  customera  engage  in 
transactions  in  excess  of  $10,000. 
FinCEN  will  consider  making  such  a 
change  to  paragraph  (h)  for  government 
entities  at  an  appropriate  time  in  the 
future. 

D.  31  CFR  103. 22lhK4)— Operating 
Rules  for  Designating  Exempt  Persons 

Paragraph  (h)(4)  continues  to  state 
general  operating  rules  for  designating 
exempt  peraons.  Changes  to  the  details 
of  the  operating  rules  are  outlined 
below. 

1.  General  Standard 

A  number  of  commentera  asked  for 
greater  specificity  about  the  maimer  in 
which  the  determination  that  a 
customer  is  an  exempt  peraon  should  be 
made  and  documented.  Specific 
questions  included,  for  example, 
whether  a  bank  was  required  to  keep  an 
"exemption  list"  of  exempt  persons, 
whether  a  signed  customer  statement 
was  required  for  each  exempt  person, 
whether  paper  copies  of  filings 
designating  exempt  persons  should  be 
maintained  by  a  bank,  and  how  long 
records  relevant  to  the  exemption 
determination  must  be  retained. 

The  language  of  paragraph  (h)(4)(i) 
has  been  revised  to  make  explicit  the 
general  requirement,  implicit  in  the 
original  language,  that  a  bank  must 
document,  in  the  manner  that  a 
reasonable  and  prudent  bank  would  do, 
its  determination  that  a  customer  is 
eligible  to  be  treated  as  an  exempt 
peraon,  in  compliance  with  the  terms  of 
paragraph  (h).  A  new  paragraph 
(h)(4)(v),  discussed  below,  has  been 
added  to  deal  specifically  with  record 
retention. 

FinCEN  believes  that  specific 
additional  language  is  unnecessary  and 
woidd  be  contrary  to  the  spirit  of  the 
changes  in  the  currency  transaction 
filing  ndes  that  FinCEN  is  working  with 
the  banking  industry  to  make.  Because 
the  situation  of  each  bank  is  different, 
any  uniform  set  of  rules  can  only  stifle 
creativity  and  efficiency  in  building 
whatever  record  an  individual  bank's 
situation  and  determinations  warrant. 
Thus,  for  example,  it  would  certaiidy  be 
prudent  for  a  bank  to  maintain,  or  to  be 
able  to  retrieve,  in  a  central  location  a 
list  of  the  customera  that  it  treats  as 
exempt  peraons;  but  whether  the  list  is 
separately  maintained,  or  simply 
retrievable  from  general  records  upon 
need,  is  a  matter  for  each  bank  to 
determine.  Similarly  many  institutions, 
as  a  general  rule,  retain  copies  of 
documents  filed  with  the  Treasury 
E)epartment;  however,  whether  forms 
filed  magnetically  must  be  converted 
into  paper  copies  for  examination 


purposes  is  a  matter  that  should  be 
decided  in  accordance  with  general 
bank  policies,  rather  than  in  a  universal 
regulatory  document. 

As  in  other  situations,  FinCEN 
believes  that  too  much  attention  has  in 
the  past  t)een  paid  to  mechanical 
compliance  with  particular  "check  list" 
requirements,  rather  than  to  the  spirit  of 
compliance  and  the  monitoring 
necessary  effectively  to  deter  or  detect 
money  laundering  at  the  nation's 
financial  institutions.  Thus,  it  hesitates, 
in  attempting  to  re-engineer  the 
currency  transaction  reporting  system, 
to  recreate  the  defects  of  the  system 
being  replaced.  FinCEN  intends  to 
communicate  the  policy  determinations 
behind  the  changes  in  die  rules  to  the 
federal  financial  institution  supervisory 
agencies,  whose  authority  includes  the 
authority  to  examine  for  compliance 
with  Bank  Secrecy  Act  requirements,  to 
assure,  insofar  as  possible,  that  the 
expectations  of  compliance  examinera 
are  in  accord  with  the  terms  and  spirit 
of  the  new  rules. 

At  least  one  commenter  suggested  that 
FinCEN  should  bear  the  burden  of 
listing  all  the  entities  falling  within  the 
classes  of  exempt  persons  set  forth  in 
paragraph  (h)(2).  This  suggestion  has 
not  been  adopted  in  the  final  rule.  The 
list  requirement  is  a  flexible  one  and  is 
amply  met  by  reliance  on  publicly- 
available  sources.  For  FinCEN  to 
publish  a  list  of  particular  exempt 
customer  ab  initio  would  amount  to  a 
licensing  requirement  that  woidd 
neither  be  efficient  nor  feasible. 

At  the  same  time,  as  indicated  in  the 
preamble  to  the  Interim  Rule,  see  61  FR 
18208,  FinCEN  is  exploring  the 
possibility  of  producing  a  nationwide 
list  of  exempt  peraons  from  filed 
designations.  FinCEN  also  is  exploring 
the  possibility  of  linking  its  own  Web 
Site  to  those  of  the  national  securities 
exchanges. 

2.  Governmental  Entities 

A  few  commentera  requested  that 
FinCEN  provide  examples  of  those 
entities  established  under  U.S.,  state,  or 
local  law,  imder  an  interatate  compact, 
that  exercise  governmental  authority.  A 
sentence  has  been  added  to  paragraph 
(h)(4)(ii)  to  cite  the  New  Jersey  Turnpike 
Authority  and  the  Port  Authority  of 
New  York  and  New  Jeraey  as  examples 
of  entities  that  exercise  governmental 
authority. 

3.  Listing  Information 

Language  has  been  added  to 
paragraph  (h)(4)(iii)  to  make  it  clear  that 
a  bank  may  rely,  in  determining 
whether  a  company  is  a  listed  company. 
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on  information  available  &om  the 
"Edgar"  electronic  information  system 
maintained  by  the  Securities  and 
Exchange  Commission  (http:// 
www.sec.gov/edgarhp.htm),  and  on 
information  contained  in  the  Web  Sites 
maintained  by  the  New  York  Stock 
Exchange  ((http://www.nyse.com),  the 
American  Stock  Exchange  (http:// 
www.amex.com),  and  the  National 
Association  of  Securities  Dealers  (http:/ 
/www. nasdaq.com). 

4.  Subsidiary  Status 

Paragraph  (h)(4)(iv)  has  been 
amended  to  provide  banks  with  the 
additional  options,  when  determining 
whether  a  person  is  exempt  as  a 
subsidiary  of  a  listed  entil^,  of  relying 
upon  the  listed  entity's  Annual  Report 
or  Form  10-K  (filed  with  the  Securities 
and  Exchange  Commission)  for 
designation  of  the  listed  entity's 
subsidiaries. 

5.  Records  Maintenance 

New  paragraph  (h)(4)(v)  has  been 
added  to  the  Interim  Rule  to  make  clear 
that  records  maintained  by  a  bank  to 
document  its  administration  of  the  rules 
of  this  paragraph  (h)  must  be 
maintained  in  accordance  with  the 
terms  of  31  CFR  103.38,  which,  inter 
alia,  requires  that  records  be  maintained 
for  a  period  of  five  years. 

E.  31  CFR  103.22(hX5)— Limitation  on 
Exemption 

Paragraph  (h)(5)  states  that  the 
exemption  firom  reporting  contained  in 
paragraph  (h)(1)  does  not  apply  to  a 
transaction  carried  out  by  an  exempt 
person  as  an  agent  of  another  person 
who  is  the  beneficial  owner  of  the  funds 
that  are  the  subject  of  a  transaction  in 
currency.  At  least  one  commenter 
requested  that  FinCEN  eliminate  this 
limitation.  This  requested  change  has 
not  been  adopted  in  the  final  rule.  Such 
a  change  would  allow  an  exempt  person 
to  lend  its  status  to  any  person's 
transactions,  thereby  circumventing  the 
purposes  of  carefully  defining  the 
classes  of  exempt  persons. 

At  least  one  commenter  noted  a 
difficulty  involved  in  tracking  deposits 
firom  large  grocery  stores,  because  some 
of  the  deposits  involved  may  be  monies 
sent  to  holding  accounts  for  money 
order  or  traveler's  check  companies  for 
which  the  grocery  stores  act  as  agent. 
Although  FinCEN  recognizes  that 
distinguishing  between  the  two  (or 
more)  sources  of  deposits  represents  an 
additional  effort,  it  believes  that  the 
holding  accounts  are  ultimately 
relatively  easy  to  distinguish  firom  the 
store's  own  operating  accounts  and  do 
not  commingle  operating  funds  and 


funds  used  to  pay  for  money  service 
products  sold  by  grocery  stores  as  agents 
for  other  concerns.  To  the  extent  that 
the  industry  still  finds  that  the 
limitation  set  forth  in  paragraph  (h)(5) 
will  result  in  uiuiecessary 
inconvenience,  FinCEN  will  consider 
additional  comments  on  this  subject 
when  it  considers  comments  to  the 
notice  of  proposed  rulemaking  on 
exemptions  that  appears  elsewhere  in 
today's  edition  of  the  Federal  Register. 

F.  31  CFR  103. 22(hX6)— Effect  of 
Exemption:  Limitation  on  Liability 

Paragraph  (h)(6)  continues  to  state  the 
general  rule  that  once  a  bank  has 
complied  with  the  terms  of  paragraph 
(h),  it  is  protected  from  any  penalty  for 
failure  to  file  a  currency  transaction 
report  concerning  a  transaction  in 
currency  by  an  exempt  person.  The 
language  set  forth  in  paragraph  (h)(6)(i) 
of  the  Interim  Rule  has  been  deleted  in 
the  final  rule;  the  issue  of  when  a  bank 
must  designate  customers  it  has 
previously  treated  as  exempt,  is 
addressed  in  the  notice  of  proposed 
rulemaking  regarding  exemptions. 

At  least  one  commenter  expressed  the 
concern  that  the  "automatic  revocation" 
provisions  of  paragraph  (h)(8),  in  etfect, 
force  banks  to  maintain  a  constant  vigil 
of  the  status  of  entities  they  have 
designated  as  exempt  persons.  New 
paragraph  (h)(6)(ii)  has  l>een  added  to 
clarify  that,  absent  specific  knowledge 
of  any  information  that  would  be 
grounds  for  revocation,  a  bank  is 
required  to  verify  the  status  of  those 
entities  it  has  designated  as  exempt 
persons  only  once  each  year. 

A  bank  may,  at  present,  elect  to  treat 
a  person  as  exempt  under  either  the 
administrative  exemption  system  rules 
of  sections  103.22(b)-(g)  or  the  rules  of 
section  103.22(h).  As  outlined  in  the 
Interim  Rule,  and  as  confirmed  above, 
the  exemption  procedures  for  each 
system  are  independent  of  the  other. 
Thus,  if  a  bank  treats  a  person  as  exempt 
under  the  new  exemption  procedures 
set  forth  in  paragraph  (h),  it  need  not 
place  that  person  on  its  exempt  list 
under  the  administrative  exemption 
system  rules,  see  sections  103.22(b)-(g). 
but,  conversely,  the  fact  that  a  person  is 
on  an  exemption  list  (whether  it  is  a 
bank,  a  government  entity,  or  a  listed 
company),  does  not  eliminate  the 
obligation  of  a  bank  that  wants  to  adopt 
the  new  system  from  filing  the  single 
form  designating  the  customer  as  an 
exempt  person. 

The  limitation  on  liability  set  forth  in 
paragraph  (h)(6)  does  not  apply  if  a  bank 
chooses  to  exempt  a  person  on  a  basis 
as  provided  by  the  administrative 
exemption  system.  One  comment  found 


this  result  slightly  puzzling,  since  the 
Interim  Rule  is  clearly  designed  to 
designate  those  entities  whose  routine 
transactions  is  currency  with  banks  are 
of  little  or  no  law  enforcement  value. 
However,  even  the  Interim  Rule 
involves  some  trade-off  in  policy 
outcomes,  and  the  proper  designation  of 
exempt  persons,  to  provide  the 
Department  of  the  Treasiuy  with  a  list 
of  exempt  entities,  is  an  important  part 
of  the  overall  system  of  which  the 
Interim  Rule  is  a  component.  The 
statutory  liability  limitation  of  31  U.S.C. 
5313(0  does  not  extend  to  banks  that 
continue  to  use  the  administrative 
exemption  system  during  the  pendency 
of  the  rulemaking  that  would  reform 
that  system. 

One  commenter  on  the  Interim  Rule 
argued  that  "the  process  of  exempting  a 
business  and  the  liability  for  same 
should  be  primarily  borne  by  the 
customer  and  FinCEN."  That  is  neither 
the  scheme  of  the  Bank  Secrecy  Act  nor 
of  this  rule,  and  such  an  approach 
would  place  the  Treasury  E)epartment, 
in  effect,  directly  on  the  banking  floor 
in  dealing  with  a  bank's  customers.  The 
final  rule,  like  the  notice  of  proposed 
rulemaking  also  issued  today,  is  an 
effort  to  work  with  the  banking  industiy 
to  fashion  an  effective  and  workable 
exemption  system. 

G.  31  CFR  103. 22(hU7)— Obligation  to 
File  Suspicious  Activity  Reports,  Etc 

No  changes  were  made  to  this 
paragraph.  Paragraph  (h)(7)  continues  to 
state  that  the  new  exemption  procedures 
set  forth  in  paragraph  (h)  do  not  create 
any  exemption,  or  have  any  effect  at  all. 
on  the  requirement  that  banks  file 
suspicious  activity  reports  with  respect 
to  transactions  that  satisfy  the 
requirements  of  the  rules  of  FinCEN,  31 
CFR  103.21.  and  the  federal  bank 
supervisory  agencies  relating  to 
suspicious  activity  reporting.  Similarly, 
a  customer's  status  under  paragraph  (h) 
has  no  impact  on  other  Bank  Secrecy 
Act  requirements  relating  to  record 
retention  or  reporting.  Thus,  for 
example,  the  fact  that  a  customer  is  an 
exempt  person  for  purposes  of  the 
ciirrency  transaction  reporting  rules  has 
no  effect  on  the  obligation  of  a  bank  to 
retain  records  of  funds  transfers  by  such 
person,  to  the  extent  required  by  31  CFR 
103.33(e),  or  to  retain  records  in 
connection  with  an  issuance  or  sale  of 
bank  or  cashier's  checks,  money  orders 
or  traveler's  checks  to  such  person,  as 
required  by  31  CFR  103.29. 

H.  31  CFR  1 03. 22(hM8}— Revocation 

Paragraph  (h)(8)  continues  to  provide 
that  the  status  of  an  exempt  person 
automatically  ceases,  without  any  action 
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or  notice  by  the  Department  of  the 
Treasury,  when  an  entity  ceases  to  be 
listed  on  the  applicable  stock  exchange 
or  a  subsidiary  of  a  listed  entity  ceases 
to  have  at  least  51  per  cent  of  its 
common  stock  owned  by  a  listed  entity. 
Paragraph  (h)(8)  explicitly  refers  back  to 
the  limitation  on  liability  set  forth  in 
paragraph  (h)(6)(ii),  to  make  clear  that 
absent  specific  knowledge  that  would  be 
grounds  for  revocation,  a  bank  is  ' 

required  to  verify  the  status  of  those 
entides  it  has  designated  as  exempt 
persons  only  once  each  year. 

/.  31  CFR  103.22(h)(9}— Transitional 
Rule 

New  paragraph  (h)(9)  states  the 
transitional  rule  for  applying  new 
paragraph  (h)(2)(vi).  The  rule  provides 
that  during  the  period  ending  May  1, 
1998,  no  penalty  will  be  imposed  on  a 
bank  that  treats  as  an  exempt  person  a 
non-bank  financial  institution,  to  an 
extent  beyond  that  institution's 
domestic  operations,  that  is  a  listed 
entity  or  a  subsidiary  of  a  listed  entity. 

V.  Regulatory  Matters 

A.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  under 
Exiscutive  Order  12866. 

B.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfiinded  Mandates  Act").  Pub.  L. 
104—4  (March  22, 1995),  requires  that  an 
agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  U  a  budgetary 
impact  statement  is  required,  section 
202  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  designate  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  FinCEN  has 
determined  that  it  is  not  required  to 
prepare  a  written  statement  under 
section  202  and  has  concluded  that  on 
balance  this  final  rule  provides  the  most 
cost-effective  and  least  burdensome 
alternative  to  achieve  the  objectives  of 
the  rule. 

C.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
final  rule  because  the  agency  was  not 
required  to  publish  a  notice  of  proposed 


rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

D.  Paperwork  Reduction  Act 

By  expanding  the  applicable 
exemptions  from  an  information 
collection  that  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1505-0063,  the  final  rule 
significanUy  reduces  the  existing 
burden  of  information  collection  under 
31  CFR  103.22.  Thus,  although  the  final 
rule  advances  the  purposes  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501,  et  seq..  and  its 
implementing  regulations,  5  CFR  Part 
1320,  the  Paperwork  Reduction  Act 
does  not  require  FinCEN  to  follow  any 
particular  procedures  in  connection 
with  the  promulgation  of  the  final  rule. 

List  of  Sub|ects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Banks  and 
banking,  Currency.  Foreign  banking, 
Foreign  currencies.  Gambling, 
Investigations,  Law  enforcement, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Securities,  Taxes. 

Amendment 

For  the  reasons  set  forth  above  in  the 
preamble,  the  interim  rule  amending  31 
CFR  Part  103,  which  was  published  at 
61  FR  18204  on  April  24,  1996,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  103— FINANDAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  Section  103.22  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(1)  and  by  revising 
paragraph  (h)  to  read  as  follows: 

f  103.22    Report*  of  currenqf  transactions. 
(a)(1)  •  *  *  Transactions  in  currency 
by  exempt  persons  with  banks  are  not 
subject  to  this  requirement  to  the  extent 
provided  in  paragraph  (h)  of  this 
section.  *  •  • 
*        •        *        •        • 

(h)  No  filing  required  by  banks  for 
transactions  by  exempt  persons. 

(1)  Transactions  in  currency  of 
exempt  person  with  banks. 
Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  the  section,  no  bank 
is  required  to  file^  report  otherwise 
required  by  that  section,  with  respect  to 


any  transaction  in  currency  between  an 
exempt  person  and  a  bank. 

(2)  Exempt  person.  For  purposes  of 
this  section,  an  exempt  person  is: 

(i)  A  bank,  to  the  extent  of  such  bank's 
domestic  operations; 

(ii)  A  department  or  agency  of  the 
United  States,  of  any  state,  or  of  any 
political  subdivision  of  any  state; 

(iii)  Any  entity  established  under  the 
laws  of  the  United  States,  of  any  state, 
or  of  any  political  subdivision  of  any  \ 

state,  or  under  an  interstate  compact 
between  two  or  more  states,  that 
exercises  governmental  authority  on 
behalf  of  the  United  States  or  any  such 
state  or  political  subdivision; 

(iv)  Any  entity,  other  than  a  bank, 
whose  common  stock  or  analogous 
equity  interests  are  listed  on  the  New 
York  Stock  Exchange  or  the  American 
Stock  Exchange  or  whose  common  stock 
or  analogous  equity  interests  have  been 
designated  as  a  Nasdaq  National  Market 
Security  listed  on  the  Nasdaq  Stock 
Market  (except  stock  or  interests  listed 
under  the  separate  "Nasdaq  Small-Cap 
Issues"  heading); 

(v)  Any  subsidiary,  other  than  a  bank, 
of  any  entity  described  in  paragraph 
(h)(2)(iv)  of  this  section  (a  "listed 
entity")  that  is  organized  under  the  laws 
of  the  United  States  or  of  any  state  and 
at  least  51  per  cent  of  whose  common 
stock  is  owned  by  the  listed  entity;  and 

(vi)  Notwithstanding  paragraphs 
{h)(2)(iv)  and  (h)(2)(v)  of  this  section. 
any  financial  institution  other  than  a 
bank,  that  is  an  entity  described  in 
paragraph  (h)(2)(iv)  or  (h)(2)(v)  of  tfiis 
section,  to  the  extent  to  such  financial 
institution's  domestic  operations. 

(3)  Designation  of  exempt  persons,  (i) 
A  bank  must  designate  each  exempt 
person  with  whom  it  engages  in 
transactions  in  currency  by  the  close  of 
the  30-day  period  begiiuiing  after  the 
day  of  the  first  reportable  transaction  in 
currency  with  that  person  that  is  sought 
to  be  exempted  from  reporting  under  the 
terms  of  paragraph  (h)  of  this  section.  < 

(ii)  Except  where  the  person  sought  to       ' 
be  exempted  is  another  bank  as 
described  in  paragraph  (h)(2)(i)  of  this 
section,  designation  of  an  exempt 
person  shall  be  made  by  a  single  filing 
of  Internal  Revenue  Service  Form  4789. 
in  which  line  36  is  marked  "Designation 
of  Exempt  Person"  and  items  2-14  (Part 
I,  Section  A)  and  items  37-49  (Part  III) 
are  completed,  or  by  filing  any  form 
specifically  designated  by  FinCEN  for 
this  purpose.  The  designation  must  be 
made  separately  by  each  bank  that  treats 
the  person  in  question  as  an  exempt 
person. 

(iii)  When  designating  another  bank 
as  an  exempt  person,  a  bank  must  make 
either  the  filing  as  described  in 
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paragraph  (h)(3)(ii]  of  this  section  or 
file,  in  such  a  format  and  manner  as 
FinCEN  may  specify,  a  current  list  of  its 
domestic  bank  customers.  In  the  event 
that  a  bank  files  its  current  list  of 
domestic  bank  customers,  the  bank  must 
make  the  filing  as  described  in 
paragraph  (h)(3)(ii)  of  this  section  for 
each  bank  that  is  a  new  customer  and 
for  which  an  exemption  is  sought  under 
this  paragraph  (h). 

(iv)  The  designation  requirements  set 
forth  in  this  paragraph  (h)(3]  apply 
whether  or  not  the  particular  exempt 
person  to  be  designated  has  previously 
been  treated  as  exempt  &om  the 
reporting  requirements  of  section 
103.22(a)  under  the  rules  contained  in 
paragraph  (b)  or  (e)  of  this  section. 

(4)  Operating  rules  for  designating 
exempt  persons,  (i)  Subject  to  the 
specific  rules  of  this  paragraph  (h),  a 
bank  must  take  such  steps  to  assure 
itself  that  a  person  is  an  exempt  person 
(within  the  meaning  of  applicable 
provisions  of  paragraph  (h)(2)  of  this 
section),  and  to  document  the  basis  for 
its  conclusions  and  its  compliance  with 
the  terms  of  this  paragraph  (h).  that  a 
reasonable  and  prudent  bank  would 
take  and  document  to  protect  itself  &om 
loan  or  other  fraud  or  loss  based  on 
misidentification  of  a  person's  status. 

(ii)  A  bank  may  treat  a  person  as  a 
governmental  department,  agency,  or 
entity  if  the  ntune  of  such  person 
reasonably  indicates  that  it  is  described 
in  paragraph  (h)(2)(ii)  or  (h)(2)(iii)  of 
this  section,  or  if  such  person  is  known 
generally  in  the  community  to  be  a 
State,  the  District  of  Columbia,  a  tribal 
government,  a  Territory  or  Insular 
Possession  of  the  United  States,  or  a 
political  subdivision  or  a  wholly-owned 
agency  or  instrumentality  of  any  of  the 
foregoing.  An  entity  generally  exercises 
governmental  authority  on  behalf  of  the 
United  States,  a  State,  or  a  political 
subdivision,  for  purposes  of  paragraph 
(h)(2)(iii)  of  this  section,  only  if  its 
authorities  include  one  or  more  of  the 
powers  to  tax,  to  exercise  the  authority 
of  eminent  domain,  or  to  exercise  police 
powers  with  respect  to  matters  within 
its  jurisdiction.  Examples  of  entities  that 
exercise  governmental  authority 
include,  but  are  not  limited  to,  the  New 
Jersey  Turnpike  Authority  and  the  Port 
Authority  of  New  York  and  New  Jersey. 

(iii)  In  determining  whether  a  person 
is  described  in  paragraph  (h)(2](iv)  of 
this  section,  a  bank  may  rely  on  any 
New  York,  American  or  Nasdaq  Stock 
Market  listing  published  in  a  newspaper 
of  general  circulation,  or  any  commonly 
accepted  or  published  stock  symbol 
gmde.  on  any  information  contained  on 
the  Securities  and  Exchange 
Commission  "Edgar"  System,  or  on  any 


information  contained  in  an  Internet 
World-Wide  Web  site  or  sites 
maintained  by  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  or  the  National  Association  of 
Securities  Dealers. 

(iv)  In  determining  whether  a  person 
is  described  in  paragraph  (h)(2)(v)  of 
this  section,  a  bank  may  rely  upon: 

(A)  Any  reasonably  authenticated 
corporate  officer's  certificate; 

(B)  Any  reasonably  authenticated 
photocopy  of  Internal  Revenue  Service 
Form  851  (Affiliation  Schedule)  or  the 
equivalent  thereof  for  the  appropriate 
tax  year;  or 

(C)  A  person's  Annual  Report  or  Form 
10-K,  as  filed  in  each  case  with  the 
Securities  and  Exchange  Commission. 

(v)  The  records  maintained  by  a  bank 
to  document  its  compliance  with  and 
administration  of  the  rules  of  this 
paragraph  (h)  shall  be  kept  in 
accordance  with  the  provisions  of 
section  103.38. 

(5)  Limitation  on  exemption.  A 
transaction  carried  out  by  an  exempt 
person  as  an  agent  for  another  person 
who  is  the  beneficial  owner  of  the  funds 
that  are  the  subject  of  a  transaction  in 
currency  is  not  subject  to  the  exemption 
from  reporting  contained  in  paragraph 
(h)(1)  of  this  section. 

(6)  Effect  of  exemption;  limitation  on 
liability,  (i)  No  bank  shall  be  subject  to 
penalty  under  this  part  for  failure  to  file 
a  report  required  by  section  103.22(a) 
with  respect  to  a  transaction  in  currency 
by  an  exempt  person  with  respect  to 
which  the  requirements  of  this 
paragraph  (h)  have  been  satisfied,  unless 
the  bank: 

(A)  Knowingly  files  false  or 
incomplete  information  with  respect  to 
the  transaction  or  the  customer  engaging 
in  the  transaction;  or 

(B)  Has  reason  to  believe  that  the 
customer  does  not  meet  the  criteria 
established  by  this  paragraph  (h)  for 
treatment  of  the  transactor  as  an  exempt 
person  or  that  the  transaction  is  not  a 
transaction  of  the  exempt  person. 

(ii)  Absent  specific  knowledge  of  any 
information  that  would  be  grounds  for 
revocation  as  provided  in  paragraph 
(h)(8)  of  this  section,  a  baiik  is  required 
to  verify  the  status  of  those  entities  it 
has  designated  as  exempt  persons  only 
once  each  year. 

(iii)  A  bank  that  files  a  report  with 
respect  to  a  currency  transaction  by  an 
exempt  person  rather  than  treating  such 
person  as  exempt  shall  remain  subject, 
with  respect  to  each  such  report,  to  the 
rules  for  "filing  reports,  and  the  penalties 
for  filing  false  or  incomplete  reports  that 
are  applicable  to  reporting  of 
transactions  in  curredcy  by  persons 
other  than  exempt  persons.  A  bank  that 


continues  to  treat  a  person  described  in 
paragraph  (h)(2)  as  exempt  from  the 
reporting  requirements  of  section 
103.22(a)  on  a  basis  other  than  as 
provided  in  this  paragraph  (h)  shall 
remain  subject  to  the  rules  governing  an 
exemption  on  such  other  basis  and  to 
the  penalties  for  failing  to  comply  with 
the  rules  governing  such  other 
exemption. 

(7)  Obligation  to  file  suspicious 
activity  reports,  etc.  Nothing  in  this 
paragraph  (h)  relieves  a  bank  of  the 
obligation,  or  alters  in  any  way  such 
bank's  obligation,  to  file  a  report 
required  by  section  103.21  with  respect 
to  any  transaction,  including  any 
transaction  in  currency,  or  relieves  a 
bank  of  any  reporting  or  recordkeeping 
obligation  imposed  by  this  Part  (except 
the  obligation  to  report  transactions  in 
currency  pursuant  to  this  section  to  the 
extent  provided  in  this  paragraph  (h)). 

(8)  Revocation.  The  status  of  any 
person  as  an  exempt  person  under  this 
paragraph  (h)  may  be  revoked  by 
FinCEN  by  written  notice,  which  may 
be  provided  by  publication  in  the 
Federal  Register  in  appropriate 
situation,  on  such  terms  as  are  specified 
in  such  notice.  Without  any  action  on 
the  part  of  the  Treasury  Department  and 
subject  to  the  limitation  on  liability  set 
forth  in  peuBgraph  (h)(6)(ii)  of  this 
section: 

(i)  The  status  of  an  entity  as  an 
exempt  person  under  paragraph 
(h)(2)(iv)  of  this  section  ceases  once 
such  entity  ceases  to  be  listed  on  the 
applicable  stock  exchange;  and 

(ii)  The  status  of  a  subsidiary  as  an 
exempt  person  under  paragraph  (h)(2)(v) 
of  this  section  ceases  once  such 
subsidiary  ceases  to  have  at  least  51  per 
cent  of  its  common  stock  owned  by  a 
listed  entity. 

(9)  Transitional  rule.  No  penalty  will 
be  imposed  for  the  failure  to  apply 
paragraph  (h)(2)(vi)  of  this  section,  if  a 
bank  treats  a  person  described  in 
paragraph  (h)(2)(iv)  or  (h)(2)(v)  of  this 
section  as  an  exempt  person  during  the 
period  ending  May  1, 1998. 

Dated:  August  27. 1M7. 
Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 

Network. 

|FR  Doc.  97-23643  Filed  »-S-97:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart32 
FRI-6886-6] 

Suspension,  De(>annent  and 
Ineligibility  for  Contracts,  Assistance, 
Loans  and  Benefits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  This  rule  makes  certain 
technical  amendments  to  the 
Environmental  Protection  Agency's  rule 
governing  suspension  and  debarment 
under  nonprocurement  programs  (40 
CFR  Part  32).  to  reflect  Uie  Agency's 
internal  reorganization  of  the  Office  of 
Administration  and  Resources 
Management  (OARM)  and  the  Office  of 
Grants  and  Debarment  (OGD). 
EFFECTIVE  DATE:  September  8. 1997. 
FOR  MORE  INFORMATION  CONTACT:  Robert 
F.  Meunier.  EPA  Suspending  and 
Debarring  Official,  (3901F).  401  M 
Street,  S.W..  Washington.  DC  20460. 
Telephone:  (202)  564-5399;  or  E-Mail 
to:  meunier.robertOepamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

On  October  1. 1995.  the  OARM  and 
the  OGD  implemented  plans  of  internal 
reorganization  that,  among  other  things, 
created  the  full-time  position  of  the  HPA 
Suspending  and  Debarring  Official. 
Under  that  plan,  the  nonsupervisory 
suspension  and  debarment  duties 
previously  performed  by  the  OGD 
Director  were  delegated  to  the 
Suspending  and  Debarring  Official. 
Similarly,  the  appellate  duties 
previously  performed  by  the  Assistant 
Administrator  for  OARM  were  delegated 
to  the  Director,  OGD.  The  following  rule 
changes  are  made  to  reflect  those 
changes.  In  addition,  a  typographical 
error  in  the  definition  of  Uie  term 
"conviction"  is  corrected. 

Rulemaking  Analysis 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action." 
However,  it  has  been  sent  to  the  Office 
of  Management  and  Budget  for  review 
for  consistency  with  the  OMB  Common 
Rule.  In  addition,  this  rule  will  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (P.L.  104-4).  or  require  prior 
considtation  with  State  officials  as 


specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
consideration  of  environmental  justice 
related  issues  as  reqijured  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and  comment  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  The  Paperwork  Reduction  Act 
does  not  apply  because  this  rule  does 
not  contain  ii^onnation  collection 
requirements  for  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

Under  5  U.S.C.  801(a)(l)(A)a8  added 
by  the  Small  Business  Regulatory 
Fairness  Act  of  1996,  EPA  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Regjater. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

C.  Public  Comments 

The  EPA  has  not  solicited  public 
comments  on  this  final  rule. 

List  of  SnbfectB  in  40  CFR  Part  32 

Environmental  protection. 
Administrative  practice  and  procedure. 

Dated:  September  29. 1997. 
Ahin  M.  Peaachowitz, 
Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  32  is  amended  as 
follows: 


PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  E.O.  701  et  seq.;  12549;  42 
U.S.C.  et  seq.;  7  U.S.C  136  et  seq.;  15  U.S.C. 
2601  et  seq.;  20  U.S.C.  4011  et  seq.;  33  U.S.C 
1251  et  seq.;  42  U.S.C  300r,  4901,  6901, 
7401,  9801  et  seq.;  E.O.  12689;  E.O.  11738; 
Pub.  L  103-355  Sec.  2455. 

132.105    [Amended] 

2.  In  §  32.105,  the  definition  of 
"Conviction"  is  amended  by  removing 
the  word  "or"  the  first  time  it  appears 
and  adding  in  its  place  the  word  "of. 

3.  hi  §  32.105,  die  definition  of 
"Debarring  Official,"  is  amended  by 
removing  paragraph  (3). 

4.  In  §  32.105,  the  definition  of 
"Suspending  Official,"  is  amended  by 
removing  paragraph  (3). 

132.336    [Amended] 

5.  In  §  32.335,  paragraph  (a)  is 
amended  by  removing  the  term 


"Assistant  Administrator  for 
Administration  and  Resources 
Management"  and  adding  in  its  place 
the  term  "Director,  Office  of  Grants  and 
Debarment".  Paragraphs  (a),  (b),  (c)  and 
(d)  are  amended  by  removing  the  six 
references  to  the  term  "Assistant 
Administrator"  and  adding  in  their 
places  the  term  "OGD  Director". 

132.430    [AirandMf] 

6.  In  §  32.430,  paragraph  (a)  is 
amended  by  removing  the  term 
"Assistant  Administrator  for 
Administration  and  Resources 
Management"  and  adding  in  its  place 
the  term  "Director,  Office  of  Grants  and 
Debarment".  Paragraphs  (a),(b),  (c)  and 
(d)  are  amended  by  removing  the  six 
references  to  the  term  "Assistant 
Administrator"  and  adding  in  their 
places  the  term  "OGD  Director". 

[FR  Doc.  97-23693  Piled  9-5-47;  8:45  am) 
COM 


DEPARTMENT  OF  TRANSPORTATION 

46  CFR  Part  298 
[Docket  Na  R-171] 
RM  2133-AB31 

Citizenship  Requirements  tor  Owners 
and  Charterers  of  Vessels  With 
Obligation  Guarantees 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  The  Maritime  Administration 
(MARAD)  is  amending  its  regulations  at 
46  CFR  part  298  to  conform  with 
provisions  contained  in  Pub.  L.  104- 
239.  These  provisions  eliminate  certain 
U.S.  citizenship  requirements  for 
participants  in  MARAD 's  obligation 
guarantee  program  ("Tide  XI  program"). 
MARAD's  citizenship  requirements  for 
participants  in  the  Tide  XI  program  will 
be  modified  as  follows:  For  vessels 
operating,  or  to  be  operated,  in  the  U.S. 
foreign  commerce,  no  proof  of  Section  2 
citizenship  is  required;  for  eligible 
export  vessels  and  general  shipyard 
facilities,  no  proof  of  Section  2 
citizenship  is  required;  and  for  vessels 
to  be  operated  in  the  domestic  trade,  the 
applicant  and  any  bareboat  charterer 
will  be  required  to  establish  Section  2 
citizenship  by  a£bdavit  at  the  time  of 
application  only. 

DATES:  This  rule  is  effective  September 
10. 1997. 

FOR  FURTHER  INFORMATION  (XXTACT! 

Doris  Lansberry,  Office  of  the  Chief 
Counsel,  Telephone  (202)  366-5712. 
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SUPPLEMENTARY  INFORMATION:  MARAO's 
regulations  at  46  CFR  part  298, 
Obligation  Guarantees,  implement  Title 
XI  of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  App.  U.S.C.  1271  et 
seq.)("Act"),  which  authorizes  the 
Secretary  of  Transportation 
("Secretary")  to  provide  guarantees  of 
debt  ("obligation  guarantees")  issued  for 
the  purpose  of  financing  or  refinancing 
the  construction,  reconstruction  or 
reconditioning  of  vessels  in  United 
States  shipyards,  as  well  as  the 
modernization  and  improvement  of  U.S. 
shipyards  ("general  shipyard 
facilities"). 

Applications  for  obligation  guarantees 
are  made  to  MARAD,  acting  under 
authority  delegated  by  the  Secretary  to 
the  Maritime  Administrator.  Prior  to 
amendment  of  the  Act  in  1993, 
obligation  guarantees  could  be  issued 
only  for  debt  incurred  by  applicants 
qualifying  as  citizens  of  the  United 
States  as  defined  in  Section  2  of  the 
Shipping  Act,  1916,  as  amended  (46 
App.  U.S.C.  802)  ("Section  2  citizens"). 

Subtitle  D  of  Title  XIU  of  Pub.  L.  103- 
160,  enacted  in  1993,  expanded  the 
Title  XI  program  by  authorizing 
obligation  guarantees  to  finance  the 
construction,  reconstruction,  or 
reconditioning  of  eligible  export  vessels 
(to  be  docimiented  under  the  laws  of  a 
country  other  than  the  United  States) 
and  modernization  and  improvement  of 
shipyan^  in  the  United  States. 

Applicants  for  obligation  guarantees 
for  shipyard  modernization  and 
improvement  and  for  eligible  export 
vessels  under  Pub.  L.  103-160  are  not 
required  to  be  Section  2  citizens.  Also, 
the  Section  2  citizenship  requirements 
found  in  Sections  1103  and  1104  of  the 
Act  were  eliminated.  The  requirement 
that  applicants  for  obligation  guarantees 
had  to  be  Section  2  citizens  was 
removed  from  Section  1103(a)  and  the 
phrase  "owned  by  citizens  of  the  United 
States,"  which  modified  the  phrase  "a 
vessel  or  vessels,"  was  removed  from 
Section  1104A.  However,  the 
requirement  set  forth  in  Section  1101(b) 
of  the  Act  that  vessels  financed  under 
the  Title  XI  program  had  to  be  owned 
by  Section  2  citizens  was  not 
eliminated.  Therefore,  MARAD 
determined,  in  1993,  that  the  Section  2 
citizenship  requirement  for  the  original 
Title  XI  program  remained. 
Subsequently,  Congress  amended 
Sections  1101(b).  1104B(a)  and  1110(a) 
of  the  Act  by  striking  the  language 
"owned  by  citizens  of  the  United 
States"  in  each  of  these  Sections 
(Section  11  of  Pub.  L.  104-239,  the 
Maritime  Security  Act  of  1996). 


Notice  and  Request  for  Conunents 

MARAD  published  a  notice  in  the 
Federal  Register  on  November  5,  1996, 
indicating  that  where  its  regulations 
were  in  conflict  with  the  new  law,  such 
requirements  were  no  longer  valid.  In 
addition,  MARAD  requested  comments 
on  the  following  issues: 

1.  Does  MARAD  have  the  legal 
authority  to  give  retroactive  effect  to  the 
elimination  of  its  general  U.S. 
citizenship  test  for  existing  participants 
in  its  obligation  guarantee  program? 

2.  If  MARAD  has  such  authority,  to 
what  extent  should  it  exercise  that 
authority? 

3.  With  respect  to  owners  of  vessels 
with  obligation  guarantees  that  operate 
in  the  United  States  domestic 
("coastwise")  trade,  for  which  U.S. 
citizenship  requirements  remain,  can 
MARAD's  security  interest  in  these 
vessels  be  sufficiently  protected  if  it 
adopts  the  self-certification  process 
used  by  the  United  States  Coast  Guard 
for  purposes  of  issuing  a  coastwise  trade 
endorsement? 

4.  Shoiild  U.S.  citizens  be  given 
priority  for  loan  guarantees  over 
noncitizens  for  operation  of  U.S.  flag 
vessels  in  foreign  commerce  in  the  event 
of  scarcity  of  funds  for  Title  XI 
obligation  guarantees? 

MARAD  received  comments  from 
seven  interested  parties  in  response  to 
this  Notice.  Three  commenters  are 
owners  of  vessels  operating  either  in  the 
foreign  or  coastwise  trade.  One 
commenter  is  a  law  firm  representing 
the  views  of  the  law  firm  and  not  the 
views  of  any  of  its  clients.  One 
commenter  is  an  individual 
representing  personal  views.  Another 
commenter  is  a  law  firm  representing 
the  "personal  views"  of  the 
Subcommittee  on  Coast  Guard 
Docvunentation,  U.S.  Citizenship  and 
Related  Matters  of  the  Committee  on 
Marine  Financing  of  the  Maritime  Law 
Association.  Still  another  commenter  is 
a  law  firm  representing  the  views  of  one 
of  its  clients  operating  vessels  in  the 
coastwise  trade.  Most  commenters 
believed  that  MARAD  has  the  authority 
to  eliminate  the  citizenship  requirement 
for  obligation  guarantees  retroactively 
even  though  the  statute  did  not 
specifically  address  this  issue,  and  that 
MARAD  should  exercise  such  authority. 
Most  commenters  expressed  the  view 
that  the  Section  2  citizenship 
requirements  in  the  existing  Title  XI 
contracts  are  either  waivable  or  that 
MARAD  has  discretion  to  enforce  or  not 
to  enforce  contractual  obligations.  One 
commenter  referenced  the  U.S.  Supreme 
Court's  decision  in  Landgrafw.  USI  Film 
Products,  511  U.S.  244, 128  L.Ed.2d 


229,  114  S.Ct.  1483  (1994),  which 
established  tests  for  determining 
whether  a  new  statute  has  retroactive 
effect.  The  tests  set  forth  in  Landgra/ are 
whether  the  law,  if  applied 
retroactively,  would  impair  rights  the 
party  had  prior  to  enactment  of  the  law, 
increase  the  party's  liability  for  past 
conduct,  or  impose  new  duties  with 
respect  to  previous  transactions.  This 
commenter  maintained  that  elimination 
of  the  Section  2  citizenship 
requirements  would  not  be  an 
impairment  of  rights  held  by  existing 
Title  XI  contract  holders,  nor  an 
increase  in  any  liability  under  such 
contracts,  nor  the  imposition  of  new 
duties  on  existing  Title  XI  contract 
holders.  To  the  contrary,  the  commenter 
believed  that  Title  XI  contract  holders 
should  be  relieved  of  the  duty  to  file 
Affidavits  of  U.S.  Citizenship,  as  well  as 
any  consequences  and/or  liabilities  that 
may  result  from  failure  to  file  such 
Affidavits. 

One  commenter  stated  that 
citizenship  requirements  for  existing 
obligation  guarantees  terminated  when 
the  Title  XI  citizenship  amendments 
became  law. 

Five  of  the  seven  commenters 
indicated  that  MARAD  should  rely 
upon  the  self-certification  process  used 
by  the  United  States  Coast  Guard  for 
determining  Section  2  citizenship  where 
it  remains  a  requirement  of  the  Title  XI 
program,  with  one  commenter 
expressing  the  view  that  MARAD 
should  have  the  right  to  ask  for 
additional  information  if  it  is  deemed 
necessary. 

As  to  whether  a  priority  system  needs 
to  be  established  in  the  event  of  limited 
Title  XI  funds,  four  commenters 
opposed  such  a  system,  and  two  stated 
that  U.S.  citizens  should  be  given 
priority  for  obligation  guarantees  over 
noncitizens.  The  reasons  given  for 
establishing  a  priority  were  that 
American  taxpayers  provide  the  needed 
funding  for  the  Title  XI  program  and 
that  giving  U.S.  citizens  priority  furthers 
the  purpose  of  the  Act  by  providing  a 
U.S.  citizen-owned  fleet  needed  for 
defense  purposes.  The  four  commenters 
opposing  a  priority  system  cited  the 
absence  of  any  such  provision  in  the 
Act. 

Having  considered  all  the  views 
expressed  by  the  commenters,  MARAD 
is  now  amending  its  regulations  at  46 
CFR  pari  298  to  conform  to  the  statutory 
changes  set  forth  in  Pub.  L.  104-239. 
Additional  changes  will  be  required  to 
implement  financing  provisions  of  Pub. 
L.  104-324  (October  19, 1996),  the  Coast 
Guard  Authorization  Act  of  1996.  Those 
will  be  the  subject  of  a  separate 
rulemaking. 
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Congressional  intent  in  Pub.  L.  104- 
239  is  unequivocal  as  to  prospective 
application  of  Section  2  citizenship 
requirements  for  owners  of  vessels 
operating  or  to  be  operated  in  U.S. 
foreign  commerce.  The  intent  is  to 
eliminate  the  requirement.  As  stated  by 
Senator  Lott  in  a  public  letter  exchange 
on  the  Maritime  Security  Act  "(aln 
interpretation  of  the  Title  XI  program 
now  allows  a  U.S.  corporation  that  is 
eligible  to  obtain  a  loan  guarantee  if  it 
places  the  vessel  under  foreign  registry, 
but  prohibits  a  guarantee  from  being 
issued  if  that  same  corporation  desires 
to  place  the  vessel  under  U.S.  flag. 
Section  11  of  [Pub.  L.  104-239)  would 
correct  this  unintended  interpretation  so 
that  such  a  U.S.  corporation  eligible  to 
own  a  U.S. -flag  vessel  would  be  able  to 
obtain  a  guarantee  without  being  forced 
to  place  the  vessel  under  foreign  flag." 
Letter  dated  March  20, 1996,  from 
Senator  Lott  to  Senator  McCain  (copy  on 
file  at  the  Maritime  Administration). 

It  is  equally  clear  that  Congress 
retained  the  requirement  of  46  App. 
U.S.C.  12106  that  vessel  owners  engaged 
in  the  coastwise  trade  must  be  Section 
2  citizens,  whether  participating  in  the 
Title  XI  program  or  otherwise.  MARAD 
considered  relying  on  the  self- 
certification  process  of  the  Coast  Guard 
as  proof  of  such  citizenship  for 
application  purposes.  However,  the 
Coast  Guard  process  of  documenting  a 
•  vessel  is  only  performed  after  a  vessel 
is  delivered.  Typically,  in  Title  XI 
transactions,  MARAD  is  requested  to 
approve  commitments  prior  to  delivery 
and  documentation  of  vessels.  MARAD 
needs  to  perform  its  due  diligence  to 
ascertain  the  citizenship  of  an  applicant 
that  is  intending  to  own  or  operate 
vessels  in  the  U.S.  coastwise  trade  prior 
to  issuing  an  irrevocable  commitment 
under  Title  XI. 

Section  1104A(dMl)(A)  of  the  Act  (46 
App.  U.S.C.  1274(d)(1)(A))  provides  that 
the  Secretary  shall  not  extend  any 
guarantee  unless  the  Secretary  finds  that 
the  proposed  project  is  economically 
sound.  In  those  instances  where  an 
applicant  for  Title  XI  benefits  intends  to 
operate  vessels  in  U.S.  coastwise  trade, 
MARAD's  analysis  of  economic 
soundness  includes  the  applicant's 
qualifications  to  operate  in  said  trade, 
including  all  applicable  citizenship 
requirements.  This  analysis  is  required 
because,  among  other  reasons,  the 
revenues  from  operations  are  the  source 
of  debt  service  payments,  and  if  the 
applicant  fails  to  qualify  for  the 
intended  operations,  the  propiosed 
project  would  not  be  economically 
sound.  Therefore,  MARAD  will 
continue  to  require  that  all  applications 
for  obligation  guarantees  for  U.S. 


coastwise  trade  vessels  include  an 
affidavit  of  U.S.  citizenship  in  the  form 
prescribed  in  its  regulations  at  46  CFR 
part  355. 

MARAD  has  decided  to  adopt  the 
suggestion  of  several  commenters  and 
rely  on  the  self-certification  required  by 
the  Coast  Guard  for  vessel  operators  in 
the  coastwise  trade  to  ensure  that  Title 
XI  obligors  in  that  trade  maintain  their 
eligibility.  Annual  affidavits  will  no 
longer  be  required.  Generally,  no 
citizenship  filing  will  be  required.  As 
does  the  Coast  Guard,  MARAD  reserves 
the  right  to  ask  for  additional 
information  bom  Title  XI  obligors  if  it 
is  deemed  necessary.  MARAD  believes 
this  significant  deregulatory  action  vsrill 
be  effective. 

MARAD  has  considered  whether 
Congress  intended  to  give  retroactive 
effect  to  the  elimination  of  its  ongoing 
requirement  to  certify  as  to  U.S. 
citizenship  for  existing  participants  in 
its  obligation  guarantee  program,  and,  if 
so,  whether  MARAD  should  exercise 
that  authority.  Landgmf,  supra.  MARAD 
has  concluded  that  no  private  party 
rights  under  the  Title  XI  program  would 
be  impaired  by  the  elimination  of  the 
citizenship  requirement  for  Title  XI 
obligors  operating  in  the  U.S.  foreign 
commerce,  nor  would  its  own  due 
diligence  interests  be  impaired. 
Therefore,  MARAD  has  determined  that 
no  proof  of  citizenship  need  be  required 
for  Title  XI  obligors  with  respect  to 
vessels  operating,  or  to  be  operated,  in 
the  U.S.  foreign  commerce.  Unlike  the 
Title  XI  coastwise  trade  program  under 
which  MARAD's  due  diligence  interests 
would  be  impaired  by  the  complete 
elimination  of  citizenship  requirements, 
due  to  increased  risk  to  the  project, 
there  is  no  comparable  risk  for  U.S. 
foreign  commerce  operations.  MARAD's 
Title  XI  program  requirement  for 
identiflcation  of  the  real  party  at  interest 
in  the  Title  XI  transaction  for  vessels  in 
U.S.  foreign  trade  can  be  met  through 
review  of  the  documents  required  in  the 
application  process,  just  as  that 
requirement  is  met  presently  in  the  Title 
XI  export  vessel  program. 

Finally,  MARAD  has  decided  iu)t  to 
impose  a  priority  system  for  Section  2 
citizens  in  the  event  of  limited  Title  XI 
funds.  In  recent  years,  it  has  been  rare 
that  availability  of  Title  XI  funds  has 
limited  the  approval  of  eligible  projects. 
More  importantly,  it  is  MARAD's 
experience  that  Title  XI  transactions  are 
unique  with  different  vessels,  markets, 
operators,  collateral,  shipyards,  military 
utility,  and  dollar  value  of  guarantee.  It 
is  not  likely  that  two  transactions  would 
be  equivalent  in  all  respects  but  one 
would  meet  Section  2  citizenship 
requirements  and  the  other  not.  MARAD 


will  continue,  as  required  by  Section 
1104(g)(1)  of  the  Act,  to  consider  the 
status  of  pending  applications  to 
guarantee  obligations  for  vessels 
documented  under  the  laws  of  the 
United  States  and  operating  or  to  be 
operated  in  the  domestic  or  foreign 
commerce  of  the  United  States  before 
issuing  a  commitment  to  guarantee 
obligations  for  an  eligible  export  vessel. 
To  summarize,  MARAD's  citizenship 
requirements  for  participants  in  the 
Title  XI  program  will  be  modified  as 
follows:  (1)  for  vessels  operating,  or  to 
be  operated,  in  the  U.S.  foreign 
commerce,  no  proof  of  Section  2 
citizenship  is  required;  (2)  for  eligible 
export  vessels  and  general  shipyard 
facilities,  no  proof  of  Section  2 
citizenship  is  required;  and  (3)  for 
vessels  to  be  operated  in  the  domestic 
trade,  the  applicant  and  any  bareboat 
charterer  will  be  required  to  establish 
Section  2  citizenship  by  affidavit  at  the 
time  of  application  only. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review);  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures;  Pub.L.  104-121 

This  rulemaking  is  not  considered  to 
be  an  economically  significant 
regulatory  action  under  E.O.  12866.  and 
is  also  not  considered  a  major  rule  for 
purposes  of  Congressional  review  under 
Pub.  L.  104-121.  It  is  not  considered  to 
be  a  significant  rule  under  E.O.  12866  or 
DOT'S  Regulatory  Policies  and 
Procedures  {44  FR  11034;  February  26, 
1979).  Therefore,  it  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  merely  conforms 
MARAD's  regulations  at  46  CFR  Part 
298  to  provisions  contained  in  Pub.  L. 
104-239  with  respect  to  removal  of 
some  citizenship  requirements  for 
participation  in  MARAD's  Tide  XI 
Program.  Accordingly,  pursuant  to 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553  (c)  and  (d), 
MARAD  finds  that  notice  and  public 
comment  are  unnecessary  and  that  this 
rule  may  become  effective  in  less  than 
30  days  after  its  publication. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility 

The  Acting  Maritime  Administrator 
certifies  that  this  rulemaking  will 
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reduce  the  economic  burden  on  Title  XI 
Program  participants  and  will  therefore 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  A— B—nwnt 

This  final  rule  has  no  environmental 
impact  and  an  enviroimiental  impact 
statement  is  not  required. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  new 
information  collection  requirements.  It 
reduces  certain  information  collection 
requirements  that  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  2133- 
0012. 

Unfbnded  Mandates 

Under  the  Unfunded  Mandate  Reform 
Act  (Pub.  L.  104-4)  The  Maritime 
Administration  must  consider  whether 
this  rule  will  result  in  an  annual 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation).  The 
Act  also  requires  that  the  Maritime 
Administration  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and,  &om  those  alternatives, 
select  the  least  costiy,  most  cost- 
effective,  or  least  burdensome 
■Itonative  that  will  achieve  the 
objectives  of  the  rule. 

As  stated  above,  by  this  rule  the 
Maritime  Administration  is  significantiy 
reducing  a  regulatory  burden, 
citizenship  reporting  requirements,  on 
the  public.  This  final  rule  does  not 
result  in  an  annual  expenditure  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  and  is  the  least 
burdensome  alternative  that  will 
achieve  the  objectives  of  the  rule. 

List  of  Snbfects  in  46  OH  Part  298 

Loan  programs — transportation. 
Maritime  carriers.  Mortgages. 

Accordingly,  46  CFR  part  298  is 
amended  as  follows: 

1.  The  authority  for  46  CFR  Part  298 
continues  to  read  as  follows: 

Aothoctty:  46  App.  U.S.C  11140>).  1271  et 
•eq:  49  CFR  1.66. 

2.  Section  298.2  is  amended  by 
removing  the  paragraph  designations, 
and  adding  the  following  definitions,  in 
alphabetical  order 

1296.2    DeflnMona. 

•        •        •        •        • 

Citizen  of  the  United  States  meens  a 
person  who.  if  an  individual,  is  a 
Qtizen  of  the  United  States  by  birth. 


naturalization  or  as  otherwise 
authorized  by  law  or.  if  other  than  an 
individual,  meets  the  requirements  of 
Section  2  of  the  Shipping  Act,  1916,  as 
amended  (46  App.  U.S.C.  802).  as 
further  described  at  46  CFR  221.3(c). 

•  •         •         ■         • 

Commitment  Closing  means  a  meeting 
of  various  participants  or  their 
representatives  in  a  TiUe  XI  financing  at 
which  a  commitment  to  issue 
Guarantees  is  executed  and  the  forms  of 
the  Obligations  and  the  related  Title  XI 
documents  are  also  either  agreed  upon 
or  executed. 

•  •        •        •        • 

"  3.  Section  298.10  is  revised  to  read  as 
follows: 

1296.10    CMnnsM^ 

(a)  Applicability.  Prior  to  acquiring  a 
legal  or  beneficial  interest  in  a  Vessel 
financed  under  TiUe  XI  of  the  Act 
which  is  operating  in  or  will  be 
operated  in  the  U.S.  coastwise  trade,  the 
applicant  and  any  other  Person, 
(including  the  shipowner  and  any 
bareboat  charterer),  shall  establish  its 
United  States  citizenship,  within  the 
definition  "citizen  of  the  United  States" 
in  §298.2. 

(b)  Prior  to  Letter  Commitment.  The 
applicant  and  any  Person  identified  in 
paragraph  (a)  of  this  section,  who  is 
required  to  establish  United  States 
citizenship  shall,  prior  to  the  issuance 
of  the  Letter  Commitment,  establish 
United  States  citizenship  in  form  and 
mnnnwr  prescribed  in  46  CFR  part  355. 

(c)  Commitment  Closing.  Unless 
otherwise  waived  by  the  Secretary  for 
good  cause,  at  least  10  days  prior  to 
every  Commitment  Closing,  all  Persons 
identified  with  the  project  who  have 
previously  established  United  States 
citizenship  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section 
shall  submit  pro  forma  Supplemental 
Affidavits  of  Citizenship  which  have 
previously  been  approved  as  to  form 
and  substance  by  the  Secretary,  and  on 
the  date  of  such  closing  such  Persons 
shall  submit  to  the  Secretary  three 
executed  copies  of  such  Supplemental 
Affidavits  of  Citizenship  evidencing  the 
continuing  United  States  citizenship  of 
such  Persons  bearing  the  date  of  such 
closing. 

(d)  Additional  information.  If 
additional  material  is  determined  at  any 
time  to  be  essential  to  clarify  or  support 
evidence  of  U.S.  citizenship,  such 
material  shall  be  furnished  by  the 
applicant,  the  Obligor  or  any  Person 
identified  in  paragraph  (a)  of  this 
section  upon  request  by  the  Maritime 
Administration. 

DatacL  September  2, 1997. 


By  order  of  the  Acting  Maritime 
Administrator. 
Joel  C  Richard. 
Secreiary. 
(FR  Doc.  97-23676  Filed  9-5-97;  8:45  am) 

BILUNQ  CODE  4eie-t1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  64 

[CC  Doctot  90-671;  DA  97-1800] 

Tatocommunications  Relay  Servlcas, 
and  tha  Americans  With  Oiaabilltias 
Act  of  1990 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Suspension  of  final  rule;  Order. 

WJMMAWY:  Notice  is  hereby  given  that  in 
an  Order  on  Telecommunications  Relay 
Services  ("TRS")  and  the  Americans 
with  Disabilities  Act  of  1990  ("Order"), 
CC  Docket  No.  90-571.  adopted  on 
August  20, 1997  and  released  on  August 
21,  1997.  the  Common  Carrier  Bureau 
("Bureau")  suspended  enforcement  of 
the  requirement  that  the  TRS  be  capable 
of  handling  coin  sent-paid  calls  for  one 
additional  year  until  August  26.  1998. 
Because  the  existing  technology  to 
provide  coin  sent-paid  calls  through  the 
TRS  centers  has  serious  deficiencies  and 
no  technological  solution  appears 
imminent,  the  Bureau  recommended 
that  the  Commission  conduct  a 
rulemaking  during  the  one  year 
suspension  to  gather  information 
sufBcient  to  ensure  that  the 
Commission's  final  decision  on  whether 
the  TRS  must  be  capable  of  handling 
coin  sent-paid  calls  is  based  on  a 
complete  and  fresh  record.  Ehuing  the 
suspension  period,  the  Bureau  directed 
carriers  to  continue  to  make  payphones 
accessible  to  TRS  users  under  the 
"Alternative  Plan."  The  Alternative 
Plan  has  enabled  TRS  users  to  make 
relay  calls  from  payphones  using 
alternative  payment  methods  since  1995 
and  has  educated  TRS  users  about  their 
abilities  to  make  such  calls.  In  addition, 
because  parties  disagree  over  the 
effectiveness  of  the  Alternative  Plan,  the 
Bureau  directed  carriers  to  comply  with 
several  additional  consumer  education 
requirements  designed  to  improve  TRS 
users'  awareness  of  their  ability  to  make 
relay  calls  &t>m  payphones. 
EFFECTIVE  DATES:  Section  64.604(a)(3)  is 
suspended  effective  September  8. 1997 
through  August  26, 1998.  The 
collections  of  information  for  this  order 
will  become  effective  no  sooner  than 
October  8. 1997  upon  approval  of  OMB. 


Federal  Registar  /  Vol.  62,  No.  173  /  Monday,  September  8,  1997  /  Rules  and  R^ulations     47153 


The  Commission  will  publish  a 
document  at  a  later  date  annoimcing 
this  effective  date. 

FOR  FtmTHER  MFOMIATION  CONTACT: 

Helene  Schrier  Nankin.  202-418-1466. 
Network  Services  Division.  Common 
Carrier  Bureau. 

SUPPt^MENTARY  INFORMATKM:  Under 
§  64.604  of  the  Commission's  rules,  the 
TRS  must  be  capable  of  handling  any 
tjrpe  of  telephone  call  normally 
provided  by  common  carriers.  The 
Commission  has  interpreted  this  rule  to 
include  coin  sent-paid  calls.  The  coin 
sent-paid  rule  was  initially  to  become 
effective  on  July  26,  1993.  47  U.S.C. 
225(c)  (1996).  The  Bureau  has 
suspended  enforcement  of  the 
requirement  that  common  carriers 
provide  coin  sent-paid  calls  through  the 
TRS  centers  since  1993  based  on 
common  carriers'  representations  that  it 
has  been  technically  infeasible  to 
provide  the  coin  sent-paid  service 
through  the  TRS  centers  ("coin  sent- 
paid  rule").  Since  1995,  carriers  have 
made  payphones  accessible  to  TRS 
users  thitiugh  an  Alternative  Plan 
("Alternative  Plan").  The  Alternative 
Plan  enables  TRS  users  to  make  local 
relay  calls  for  fi-ee  and  to  make  toll  calls 
finm  payphones  using  calling  or  prepaid 
cards  at  or  below  the  coin  call  rates.  The 
Alternative  Plan  also  requires  carriers  to 
educate  TRS  users  about  the  alternative 
payment  methods  that  the  TRS  users 
can  use  to  make  relay  calls  from 
payphones.  The  Biueau  directed  carriers 
to  file  two  reports  on  the  effectiveness 
of  the  Alternative  Plan,  due  12  and  18 
months  after  the  issuance  of  the 
Bureau's  order  adopting  the  Alternative 
Plan  ("12  Month  Report"  and  "18 
Month  Report"  respectively).  The 
Bureau  listed  the  two  reports  on  public 
notice  dated  May  9, 1997  and  received 
nine  comments  on  June  2, 1997. 
Commenters  disagree  on  the 
effectiveness  of  the  Alternative  Plan. 

In  the  Order,  the  Bureau  suspended 
the  enforcement  of  the  requirement  that 
the  TRS  be  capable  of  handling  coin 
sent-paid  calls  for  one  year  until  August 
26, 1998  because  the  only  technological 
solution  that  can  provide  the  coin  sent- 
paid  calls  through  the  TRS  centers,  coin 
signalling  interface  ("CSI"),  has  serious 
deficiencies  and  no  new  technological 
solution  appears  imminent  In  the 
Order,  the  Bureau  recommends  that 
during  the  one  year  suspension,  the 
Commission  conduct  a  rulemaking  on 
coin  sent-paid  issues  to  gather 
information  sufficient  to  ensure  that  the 
Commission's  final  decision  on  whether 
the  TRS  must  be  capable  of  handling 
coin  sent-paid  calls  is  based  on  a 
complete  and  fresh  record. 


In  addition,  the  Bureau  directed 
carriers  to  continue  to  make  payphones 
accessible  to  TRS  users  under  the  terms 
of  the  Alternative  Plan  as  set  forth  in  the 
1995  Suspension  Order.  60  FR  58626 
(Nov.  28, 1995),  and  as  modified  by  the 
Order.  The  Bureau  required  carriers:  (1) 
to  send  a  consumer  education  letter  to 
TRS  centers;  (2)  to  inform  organizations 
representing  the  hearing  and  speech 
disability  community  before  attending 
their  regional  and  national  meetings 
who  will  be  present  at  the  meeting, 
where  the  industry's  booth  will  be 
located,  and  at  what  times  the  booth 
will  be  in  operation;  and  (3)  to  publish 
an  article  in  Consimier  Action  Network 
("CAN'S")  respective  oiganizations" 
magazines  or  newsletters.  The  Biueau 
also  directed  carriers  to  work  joinUy 
with  the  organizations  representing  the 
individuals  with  hearing  and  speech 
disabilities  to  draft  a  report  about  the 
feasibility  of  executing  the  other 
proposals  contained  in  the  18  Month 
Report,  to  be  submitted  to  the 
Commission  within  two  months  of  the 
publication  of  a  summary  of  the  Order 
in  the  Federal  Register.  In  particidar, 
the  Bureau  directed  carriers  to  consult 
with  representatives  bom  organizations 
that  represent  the  hearing  and  speech 
disability  community  to  determine  if  it 
would  be  useful  and  possible  to  educate 
TRS  users  about  the  Alternative  Plan  by: 
(1)  Sending  a  letter  direcUy  to  all  CAN's 
members;  and  (2)  creating  laminated 
cards  with  visual  characters  that  will 
provide  a  pictorial  explanation  to 
accompany  the  text  describing  access  to 
TRS  centers  bom  payphones  and  which 
can  be  distributed  to  TRS  users,  tf 
carriers  found  that  these  actions  are 
feasible,  the  Bureau  directed  carriers  to 
take  these  actions. 

The  full  text  of  the  Order  is  available 
for  inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
Room  239, 1919  M  Sheet,  N.W..  or 
copies  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
ITS,  Inc.,  2100  M  Stiwt,  N.W.,  Suite 
140,  Washington  D.C.  20037,  phone 
202/857-3800. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  conunon  carriers. 
Handicapped,  Individuals  with  hearing 
and  speech  disabilities. 
Telecommunications  relay  services. 

For  the  reasons  set  forth  in  the 
preamble,  §  64.604(a)(3)  is  suspended 
from  September  8. 1997  through  August 
26. 1998. 


Federal  Communications  Commisiion. 

KentNUaaon, 

Deputy  Division  Chief.  Network  Senrices 

Division.  Conunon  Carrier  Bureau. 

[FR  Doc.  97-23529  Filed  9-5-97  8:45  am) 

BILUNO  CODE  6712-ei-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  22S,  244,  and  252 
[DFARS  CaM  96-0339] 

Dafanaa  Fadaral  Acqulaition 
Ragulation  Supplamant;  Application  of 
Barry  Amandmant 

AQBICY:  Department  of  Defense  (DOD). 
ACTION:  Final  nUe. 

SUMMARY:  The  Director  of  Defraise 
Procvu^ment  has  adopted  as  final,  with 
changes,  the  interim  rule  that  was 
published  at  62  FR  5779  on  February  7, 
1997.  The  rule  amends  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
Section  8109  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1997. 
Section  8109  provides  that,  in  applying 
the  Berry  Amendment,  the  term 
"synthetic  fabric  and  coated  synthetic 
fabric"  shall  be  deemed  to  include  all 
textile  fibers  and  yams  that  are  for  use 
in  such  fabrics;  and  that  the  domestic 
source  restrictions  of  the  Berry 
Amendment  shall  apply  to  contracts 
and  subcontracts  for  the  procurement  of 
commercial  items. 
EFFECTIVE  DATE:  September  8, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  96-D333. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  with  request  for 
comments  was  published  at  62  FR  5779 
on  February  7, 1997.  The  rule  amended 
DFARS  Parts  212,  225,  244,  and  252  to 
extend  the  application  of  the  Berry 
Amendment  domestic  source 
restrictions  (10  U.S.C.  2241  note)  to 
textile  fibers  and  yams  that  are  for  use 
in  synthetic  fabric  and  coated  synthetic 
fabric;  and  to  require  flow  down  of  the 
Berry  Amendment  restrictions  to 
subcontracts  for  the  procurement  of 
commercial  items,  liie  interim  rule 
provided  an  exception  to  the  Berry 
Amendment  restrictions  for  purchases 
of  fibers  and  yams  that  are  for  use  in 
synthetic  fabric  or  coated  synthetic 
fabric,  if  such  fabric  is  to  be  used  as  a 
component  of  an  end  item  not  classified 
in  Federal  Supply  Group  83  or  84.  This 
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final  rule  revises  the  exception  for  fibers 
and  yams  to  apply  to  those  that  are  for 
use  in  synthetic  bbric  or  coated 
synthetic  fabric,  if  such  fabric  is  to  be 
used  as  a  component  of  an  end  item  that 
is  not  a  textile  product;  and  provides 
examples  of  textile  products,  which 
include,  but  are  not  limited  to,  products 
in  Federal  Supply  Croups  83  and  84. 

Five  respondents  submitted 
comments  on  the  interim  rule.  All 
comments  were  considered  in 
developing  the  final  rule. 

B.  Regulatory  Flexibility  Act 

A  final  regulatory  flexibility  analysis 
has  been  performed.  The  analysis  is 
summarized  as  follows:  The  legal  basis 
for  this  rule  is  the  Berry  Amendment  (10 
U.S.C.  2241  note).  There  were  no  public 
comments  in  response  to  the  initial 
regulatory  flexibility  analysis.  However; 
various  comments  on  the  interim  rule 
suggested  other  ways  to  identify  the 
textile  products  to  which  the  domestic 
source  restrictions  on  textile  fibers 
apply.  As  a  result,  the  final  rule  uses 
additional  examples  to  clarify  what 
products  are  "textile  products."  This 
rule  is  expected  to  have  a  positive 
impact  on  small  entities  that  provide 
domestic  textile  products  or  specialty 
metals  restricted  by  the  Berry 
Amendment,  because  it  reduces  foreign 
competition  for  those  items.  The  rule 
imposes  no  new  reporting, 
recordkeeping,  or  compliance 
requirements  for  offerors  or  contractors. 
There  are  no  practical  alternatives  that 
will  meet  the  requirements  of  the  Berry 
Amendment. 

A  copy  of  the  analysis  may  be 
obtained  by  contacting  the  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  this  final  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  that  require 
Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parti  212. 
225.  244,  and  252 

Government  procurement. 

Michele  P.  Petenon, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  aa  Final  With 
Changes 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  212.  225,  244. 


and  252,  which  was  published  at  62  FR 
5779  on  February  7,  1997.  is  adopted  as 
final  with  the  following  changes: 

1.  The  authority  citation  for  48  CFR 
parts  212.  225,  244,  and  252  continues 
to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7002-1  is  amended  by 
revising  paragraph  (a)(9)  to  read  as 
follows: 

225.7002-1    Restrictions. 

(a)  •  •  • 

(9)  Any  item  of  individual  equipment 
(Federal  Supply  Class  8465) 
manufactured  from  or  containing  any  of 
the  listed  fibers,  yams,  fabrics,  or 
materials. 
•        •        •        •        • 

3.  Section  225.7002-2  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

225.7002-2    ExceptkMis. 


(j)  Purchases  of  fibers  and  yams  that 
are  for  use  in  synthetic  fabric  or  coated 
synthetic  fabric  (but  not  the  purchase  of 
the  synthetic  or  coated  synthetic  fabric 
itself),  if  such  fabric  is  to  be  used  as  a 
component  of  an  end  item  that  is  not  a 
textile  product.  Examples  of  textile 
products,  made  in  whole  or  in  part  of 
fabric,  include — 

(1)  Draperies,  floor  coverings, 
furnishings,  and  bedding  (Federal 
Supply  Group  72,  Household  and 
Commercial  Furnishings  and 
Appliances); 

(2)  Items  made  in  whole  or  in  part  of 
fabric  in  Federal  Supply  Group  83, 
Textile/leather/furs/apparel/findings/ 
tents/flags,  or  Federal  Supply  Group  84, 
Clothing,  Individual  Equipment  and 
Insignia; 

(3)  Upholstered  seats  (whether  for 
household,  office,  or  other  use);  and 

(4)  Parachutes  (Federal  Supply  Class 
1670). 

PART  2S2— SOUCtTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.225-7012  is  amended 
by  revising  the  clause  date  and 
paragraphs  (a)(10)  and  (b)(4)  to  read  as 
follows: 

252^05-7012    Prefsrsnce  for  certain 
domestic  commodities. 


Piefeieuce  for  Certain  Domestic 
CoBUBodttiaa  (Sept  1M7) 

(•)••• 

(10)  Any  item  of  individual  equipment 
(Federal  Supply  Class  0465)  manubctured 


from  or  containing  such  fibers,  yams,  fabrics, 
or  materials. 

(b)  *  •  * 

(4)  To  purchase  of  fibers  and  yams  that  are 
for  use  in  synthetic  fabric  or  coated  synthetic 
fabric  (but  not  the  purchase  of  the  synthetic 
or  coated  synthetic  fabric  itself),  if  such 
fobric  is  to  be  used  as  a  component  of  an  end 
item  that  is  not  a  textile  product.  Examples 
of  textile  products,  made  in  whole  or  in  part 
of  fabric,  include — 

(i)  Draperies,  floor  coverings,  furnishings, 
and  bedding  (Federal  Supply  Group  72, 
Household  and  Commercial  Furnishings  and 
Appliances); 

(ii)  Items  made  in  whole  or  in  part  of  fabric 
in  Federal  Supply  Group  83,  Textile/leather/ 
furs/apparel/findings/tents/flags,  or  Federal 
Supply  Group  84,  Clothing,  Individual 
Equipment  and  Insignia; 

(iii)  Upholstered  seats  (whether  for 
household,  office,  or  other  use);  and 

(iv)  Parachutes  (Federal  Supply  Class 
1670). 
(End  of  clause) 

|FR  Doc.  97-23658  Filed  9-5-97;  8:45  am] 
aajjNQ  cooesooo-M-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 
[DFARS  Cass  96-0714] 

D«tanM  Federal  Acquisition 
Regulation  Supplement,  Cost 
Principles 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  mle. 

StJMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DRARS)  to  implement  provisions  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  pertaining  to  legislative  lobbying 
costs. 

EFFECTIVE  DATES:  September  8, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberiin,  PDUSD  (A*T) 
DP  (DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  95- 
D714. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  implements  Section 
7202  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  I^  103- 
355).  Section  7202  prohibits  the 
expenditure  of  funds  to  assist  any  DoD 
contractor  in  preparing  any  material, 
report,  list,  or  analysis,  with  respect  to 
the  actual  or  projected  economic  or 
employment  impact  in  a  particular  State 
or  congressional  district  of  an 
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acquisition  program  for  which  all 
research,  development,  testing,  and 
evaluation  has  not  been  completed. 

A  proposed  rule  was  published  on 
October  13,  1995  (60  FR  53320).  No 
public  comments  were  received.  The 
final  rule  differs  from  the  proposed  rule 
by  changing  the  statutory  citation  at 
231.205-22  (a),  231.303(4),  231.603(2), 
and  231.703(2)  bom  "10  U.S.C.  2247"  to 
"10  U.S.C.  2249."  10  U.S.C.  2247  was 
redesignated  as  10  U.S.C.  2249  by 
Section  4321  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Public  Law  104-106). 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601.  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  because  this  final  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  that  require 
Office  of  Management  and  Budget 
approval  imder  44  U.S.C.  3501,  et  seq. 

List  of  Sul^ectB  in  48  CFR  Part  231 

Government  procurement. 

Midhslfl  P.  PBtersoB, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-22  is  revised  to 
read  as  follows: 

231.206-22    Leglsiathw  lobbying  costs. 

(a)  Preparing  any  material,  report,  list, 
or  analysis  on  the  actual  or  projected 
economic  or  employment  impact  in  a 
particular  State  or  congressional  district 


of  an  acquisition  program  for  which  all 
research,  development,  testing,  and 
evaluation  has  not  been  completed  (10 
U.S.C.  2249). 

3.  Section  231.303  is  amended  by 
adding  paragraph  (4)  to  read  as  follows: 

231.303    Requirements. 

•  *        *        •        • 

(4)  Under  10  U.S.C.  2249,  the  costs 
cited  in  231.205-22(a)  are  unallowable. 

4.  Section  231.603  is  amended  by 
designating  the  existing  text  as 
paragraph  (1),  and  by  adding  paragraph 
(2)  to  read  as  follows: 

231.003    Requlraments. 

•  •        •        •        • 

(2)  Under  10  U.S.C.  2249,  the  costs 
cited  in  231.205-22(a)  are  unallowable. 

5.  Section  231.703  is  amended  by 
designating  the  existing  text  as 
paragraph  (1),  and  by  adding  paragraph 
(2)  to  read  as  follows: 

231.703    Requirements. 


(2)  Under  10  U.S.C.  2249.  the  cosU 
cited  in  231.205-22(a)  are  unallowable. 

(FR  Doc.  07-23657  FUed  9-5-«7;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tt» 
rule  making  prior  to  the  adoption  of  ttie  fir^ 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Chapter  XHI 

Compact  Over-Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Northeast  Diary  Compact 
Commission  proposes  to  extend  and  to 
amend  generally  the  current  Compact 
Over-order  Price  Regulation,  7  CFR 
Chapter  Xm.  for  the  period  January  1 
through  December  31, 1998.  The  current 
price  regulation  is  in  effect  through 
December  31, 1997,  applying  to  all  Class 
I,  fluid  milk  route  distributions  in  the 
territorial  region  of  the  six  New  England 
states.  The  price  regulation  establishes  a 
floor  price  of  $16.94,  which  represents 
the  monthly  Federal  Milk  Market  Order 
#1  Class  I,  Zone  1,  price  and  the 
resulting  compact  "over-order"  amount. 
The  Commission  submits  the  terms  and 
substance  of  the  Final  rule  which 
established  the  cvirrent  price  regulation 
as  its  proposed  rule  for  purposes  of 
public  review  and  comment.  (See  62  FR 
29626,  May  30, 1997.)  A  public  hearing 
to  take  testimony  and  receive 
documentary  evidence  relevant  to 
extending  and  amending  generally  the 
Compact  Over-order  Price  Regulation 
will  be  held. 

DATES:  Written  conunents  and  exhibits 
may  be  submitted  until  5:00  pm, 
October  8, 1997.  The  hearing  will  be 
held  on  September  24, 1997  at  10:00 
a.m. 

ADDRESSES:  Send  comments  to: 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  P.O.  Box  1058, 
Montpelier.  VT  05601.  The  hearing  will 
be  held  at  the  Bektash  Shrine  Club  Hall, 
189  Pembroke  Road,  Concord,  New 
Hampshire. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941  or  by  facsimile  at  (802) 
229-2028. 


SUPPt-EMENTARY  INFORMATION: 
I.  Background 

The  Northeast  Dairy  Compact 
Commission  (the  "Commission")  was 
estabhshed  under  authority  of  the 
Northeast  Interstate  Diary  Compact  (the 
"Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut — Pub.  L.  93-320;  Maine — 
Pub.  L.  89-437,  as  amended.  Pub.  L.  93- 
247;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-336; 
Rhode  Island— Pub.  L  93-106; 
Vermont — Pub.  L.  89-95,  as  amended 
93-57.  In  accordance  with  Article  I, 
Section  10  of  the  United  States 
Constitution,  Congress  consented  to  the 
Compact  in  Pub.  L.  104-127  (FAIR  Act), 
Section  147,  codified  at  7  U.S.C.  7156. 
Subsequently,  the  United  States 
Secretary  of  Agriculture,  pursuant  to  7 
U.S.C.  7256(1),  authorized  the 
implementation  of  the  Compact. 

Pursuant  to  its  authority  under  Article 
V,  Section  11  of  the  Compact,  the 
Commission  conducted  an  informal 
rulemaking  proceeding  to  decide 
whether  to  adopt  a  Compact  Over-order 
Price  Regulation.  See  62  FR  23032  (Apr. 
28, 1997)  (proposed  rule).  The 
Commission  subsequently  adopted  a 
Compact  Over-order  EMce  Regulation 
effective  July  1, 1997.  See  62  FR  29696 
(May  30, 1997).  Pursuant  to  Section  12 
and  13  of  the  Compact,  the  Commission 
conducted  a  producer  referendum, 
which  was  approved.  See  62  FR  29646 
(May  30, 1997). 

Pursuant  to  Article  V,  Section  11,  the 
Commission  is  proposing  to  extend  and 
amend  generally  the  current  Compact 
Over-order  Price  Regulation  for  a  one 
year  period  beyond  its  current  effective 
date  of  December  31. 1997.  The  current 
Compact  Over-order  Price  Regulation  is 
codified  at  7  CFR  §§1300  through 
1306.1  The  Commission  submits  the 
terms  and  substance  of  the  final  rule 
which  estabhshed  the  current  price 
regulation  as  its  proposed  rule  for 
purposes  of  public  review  and 
comments.  (See  62  FR  29626.  May  30. 
1997.) 

n.  Date,  Time  and  Location  of  the 
Public  Hearing 

The  Northeast  Dairy  Compact 
Commission  will  hold  a  pubUc  hearing 
on: 

Wednesday,  September  24, 1997  at 
10:00  am  at  the  Bektash  Shrine  Club 


Hall,  189  Pembroke  Road,  Concord, 
New  Hampshire. 

m.  Request  for  Written  Commoits 

Pursuant  to  Article  VI(D)  of  the 
Conunission's  Bylaws,  any  person  may 
participate  in  the  rulemaldng 
proceeding  independent  of  the  hearing 
process  by  submitting  written  comments 
and  exhibits  to  the  Commission. 
Comments  and  exhibits  may  be 
submitted  at  any  time  until  5:00  pm, 
October  8,  1997.  Comments  and  exhibits 
will  be  made  part  of  the  record  of  the 
rulemaking  proceeding  if  they  identify 
the  author's  name,  address  and 
occupation,  and  if  they  include  a  sworn 
notarized  statement  indicating  that  the 
conunent  andyor  exhibit  is  presented 
based  upon  the  author's  personal 
knowledge  and  beUef.  Facsimile  copies 
will  be  accepted  up  imtil  the  5:00  pm, 
October  8, 1997  deadline  but  the 
original  copies  must  then  be  sent  by 
ordinary  mail. 

Comments  and  exhibits  shoiild  be 
sent  to:  Northeast  Dairy  Compact 
Commission,  43  State  Street,  P.O.  Box 
1058.  Montpelier,  VT  05601,  (802)  229- 
2028  (fax). 

For  more  information,  contact  a  New 
England  state  department  of  agricultiue 
or  the  Compact  Commission  offices — 
(802)  229-1941. 

Dated  September  2, 1997. 

By  authority  of  the  Commission. 

For  the  Commission. 
Daniel  Smith, 
£xecu  tjve  Director. 

IFR  Doc.  97-23575  Filed  9-5-97;  8:45  am) 
MLUNQCOM  1M0-01-P-M 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA12 

Rnancial  Crimes  Enforcement 
Network;  Proposed  Amendments  to 
the  Bank  Secrecy  Act  Regulations— 
Exemptions  From  the  Requirement  to 
Report  Transactions  in  Currency — 
Phase  11 

AGENCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is  (i) 
proposing  rules  to  further  reform  and 
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simplify  the  process  by  which  banks 
may  exempt  transactions  of  retail  and 
other  businesses  from  the  requirement 
to  report  transactions  in  currency  in 
excess  of  $10,000,  and  (ii)  restating 
generally,  to  reflect  such  changes,  the 
text  of  the  Bank  Secrecy  Act  rule 
reqiuring  the  reporting  by  financial 
institutions  of  transactions  in  currency. 
The  proposed  changes  would  constitute 
a  further  step  to  achieve  the  reduction 
set  by  the  Money  Laundering 
Suppression  Act  of  1994  in  the  number 
of  currency  transaction  reports  required 
to  be  filed  annually  by  depository 
institutions,  as  part  of  a  continuing 
program  to  reduce  unnecessary  biirdens 
imposed  upon  financial  institutions  by 
the  Bank  Secrecy  Act  and  increase  the 
cost-efCsctiveness  of  the  coimter-money 
laundering  policies  of  the  Department  of 
the  Treasury. 

DATES:  Written  comments  on  all  aspects 
of  the  proposal  are  welcome  and  must 
be  received  on  or  before  December  8, 
1997. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Financial  Crimes 
Enforcement  Network,  Department  of 
the  Treasury,  2070  Chain  Bridge  Road, 
Vienna,  VA  22182. 

Attention:  NPRM— CTR  Exemptions. 
Phase  n.  Comments  also  may  be 
submitted  by  electronic  mail  to  the 
following  Internet  address: 
"regcomments9fincen.treas.gov"  with 
the  caption  in  the  body  of  the  text, 
"Attention:  NPRM— CTR  Exemptions, 
Phase  n."  For  additional  instructions  on 
the  submission  of  comments,  see 
SUPPLEMENTARY  INFORMATION  under  the 
heading  "Submission  of  Comments." 

Inspection  of  comments.  Comments 
may  be  inspected  at  the  Department  of 
the  Treasury  between  10:00  a.m.  and 
4:00  p.m.,  in  the  FinCEN  reading  room, 
on  the  third  floor  of  the  Treasiuy 
Annex,  1500  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20220.  Persons 
wishing  to  inspect  the  comments 
submitted  should  request  an 
appointment  by  telephoning  (202)  622- 
0400. 

FOR  FURTf«R  INFORMATION  CONTACT: 
Peter  Djinis,  Associate  Director, 
FinCEN,  (703)  905-3819;  Charles 
Klingman,  Financial  Institutions  Policy 
Specialist,  FinCEN,  (703> 905-3602; 
Stephen  R.  KroU,  Legal  Counsel, 
Cynthia  L.  Clark,  on  detail  to  the  Office 
of  Legal  Counsel,  and  Albert  R.  Zarate. 
Attorney-Advisor.  Office  of  Legal 
Counsel,  FinCEN,  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

This  dociunent  contains  a  proposed 
rule  that  would  amend  31  CFR  103.22 


to  (i)  reform  and  simplify  the  process  by 
which  depository  institutions '  may 
exempt  transactions  involving  retail  and 
other  businesses  from  the  requirement 
to  report  transactions  in  currency  in 
excess  of  $10,000,  and  (ii)  restate 
generally,  to  reflect  the  proposed 
changes  to  the  administrative  exemption 
system,  the  general  requirement  for 
financial  institutions  to  report 
transactions  in  ciurency.  The  proposed 
changes  are  designed  to  implement  the 
terms  of  31  U.S.C.  5313(e)  (and  related 
provisions  of  31  U.S.C.  5313  (f)  and  (g)), 
which  were  added  to  the  Bank  Secrecy 
Act  by  section  402(a)  of  the  Money 
Laundering  Suppression  Act  of  1994 
(the  "Money  Laundering  Suppression 
Act"),  Title  IV  of  the  Rjegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Plib.  L.  103- 
325  (September  23, 1994). 

n.  Background 

A.  Statutory  Provisions 

TheBank  Secrecy  Act.  Titles  I  and  II 
of  Pub.  L.  91-508,  as  amended,  codified 
at  12  U.S.C.  1829b.  12  U.S.C.  1951- 
1959,  and  31  U.S.C.  5311-5330, 
authorizes  the  Secretary  of  the  "Treasury, 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters, 
and  to  implmnent  counter-money 
laundering  programs  and  compliance 
procedures.  Regulations  implementing 
Title  II  of  the  Bank  Secrecy  Act 
(codified  at  31  U.S.C.  5311-5330) 
appear  at  31  CFR  Part  103.  The 
authority  of  the  Secretary  to  administer 
Title  n  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  reporting  by  financial  institutions 
of  transactions  in  currency  in  excess  of 
$10,000  has  long  been  a  major 
component  of  the  Department  of  the 
Treasury's  implementation  of  the  Bank 
Secrecy  Act.  "The  reporting  requirement 
is  imposed  by  31  CFR  103.22,  a  rule 
issued  under  the  broad  authority 
granted  to  the  Secretary  of  the  Treasury 
by  31  U.S.C.  5313(a)  to  require  reports 
of  domestic  coins  and  currency 
transactions. 

Four  new  provisions  (31  U.S.C.  5313 
(d)  through  (g))  concerning  exemptions 
were  added  to  31  U.S.C.  5313  by  the 
Money  Laimdering  Suppression  Act.  31 
U.S.C.  5313(d)  provides  that  the 
Secretary  of  the  Treasury  shall  exempt 
a  depository  institution  from  the 
requirement  to  report  currency 


transactions  with  respect  to  transactions 
between  the  depository  institution  and 
four  categories  of  bank  customer.  The 
reqvurements  of  that  subsection  are 
reflected  in  the  terms  of  31  CFR 
103.22(h),  which  bet^jne  effective,  as  an 
interim  rule  (the  "Interim  Rule"),  with 
respect  to  transactions  in  currency  after 
April  30, 1996,  see  61  FR  18204  (April 
24, 1996),  and  is  being  published  as  a 
final  rule  elsewhere  in  today's  edition  of 
the  Federal  Register.  ^ 

31  U.S.C  5313(e)  authorizes  the 
Secretary  of  the  Treasury  to  exempt  a 
depository  institution  from  the 
requirement  to  report  transactions  in 
currency  between  a  depository 
institution  and  a  quahfied  business 
customer  of  the  imstitution.  Subsection 
(e)(2)  defines  a  "qualified  business 
customer"  as  a  business  which 

(A)  Maintains  a  transaction  account  (as 
defined  in  section  19(b)(lMC)  of  the  Act)  at 
the  depository  institution; 

(B)  Frequendy  engages  in  transactions  with 
the  depository  institution  which  are  subject 
to  the  reporting  requirements  of  subsection 
(a);  and 

(C)  Meets  criteria  which  the  Secretary 
determines  are  sufficient  to  ensure  that  the 
purposes  of  this  subchapter  are  carried  out 
without  requiring  a  report  with  respect  to 
such  transactions. 

Subsection  (e)(3)  provides  that  the 
Secretary  of  the  Treasury  shall  estabUsh, 
by  regulation,  the  criteria  for  granting 
and  nmintnining  an  exemption  luider 
subsection  (e)(1). 

Subsection  (e)(4)(A)  provides  that  the 
Secretary  of  the  Treasury  shall  estabUsh 
guidelines  for  depository  institutions  to 
follow  in  selecting  customers  for  an 
exemption  under  this  subsection.  Under 
subsection  (e)(4)(B),  those  guidelines 
may  include  a  description  of  the  type  of 
businesses  for  which  no  exemption  will 
be  granted  under  this  subsectioiL 

Subsection  (e)(5)  provides  that  the 
Secretary  of  the  Treasury  shall  prescribe 
regulations  requiring  each  depository 
institution  to 

(A)  Review,  at  least  once  each  year,  the 
qualified  business  customers  of  such 
institution  with  respect  to  whom  an 
exemption  has  been  granted  under  this 
subsection:  and 

(B)  Upon  the  completion  of  such  review, 
resubmit  information  about  such  customers, 
with  such  modificatiotis  as  the  institution 
determines  to  be  appropriate,  to  the  Secretary 
for  the  Secretary's  approval. 

Subsection  (e)(6)  states  that  during  the 
two-year  period  beginning  on  the  date  of 
enactment  of  the  Money  Laundering 
Suppression  Act,  the  discretionary 


■  As  axplained  below,  the  text  of  the  rule  itself 
uses  the  tenii  "henk."  which,  as  defined  in  31  CFR 
103.11(c).  includes  both  banks  and  other  claaaes  of 
depositary  institutions. 


'  Although  the  Interim  Rule  is  today  being 
amended  and  reissued  as  a  final  rule,  it  is  referred 
to  in  this  document  as  the  Interim  Rule  for  ease  of 
reference. 
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exemption  rules  shall  be  applied  by  the 
Secretary  of  the  Treasury  on  the  basis  of 
such  criteria  as  the  Secretary  determines 
to  be  appropriate  to  achieve  an  orderly 
implementation  of  the  requirements  of 
this  subsection.  Subsection  (f)  places 
limits  on  the  liability  of  a  depository 
institution  in  connection  with  a 
transaction  that  has  been  exempted  from 
reporting  under  either  31  U.S.C.  5313(d) 
or  (e)  and  provides  for  the  coordination 
of  any  exemption  with  other  Bank 
Secrecy  Act  provisions,  especially  those 
relating  to  the  reporting  of  suspicious 
transactions.  New  subsection  (g)  defines 
"depository  institution"  for  purposes  of 
the  new  exemption  provisions. 

Section  402(b)  of  the  Money 
Laundering  Suppression  Act  states 
simply  that  in  administering  the  new 
statutory  exemption  provisions: 

the  Secretary  of  the  Treasury  shall  seek  to 
reduce,  within  a  reasonable  period  of  time, 
the  number  of  r«ports  required  to  be  filed  in 
the  aggregate  by  depository  institutions 
pursuant  to  section  5313(a)  of  Utle  31  •  "  " 
by  at  least  30  percent  of  the  number  filed 
during  the  year  preceding  (September  23, 
1994.1  the  date  of  enactment  of  |the  Money 
Laundering  Suppression  Act). 

B.  Shortcomings  of  the  Administrative 
Exemption  System 

The  enactment  of  31  U.S.C.  5313  (d) 
through  (g)  reflects  a  Congressional 
intention  to  "reform  •   •   *  the 
procedures  for  exempting  transactions 
between  depository  institutions  and 
their  customers."  See  H.R.  Rep.  103- 
652, 103d  Cong.,  2d  Sess.  186  (August 
2, 1994).  The  administrative  exemption 
procedures  at  which  the  statutory 
changes  are  directed  are  foimd  in  31 
CFR  103.22  {b)(2)  and  (c)  through  (f); 
those  procedures  have  not  succeeded  in 
eliminating  the  reporting  of  routine 
currency  transactions  by  businesses. 

Several  reasons  have  been  given  for 
this  lack  of  success.  The  first  is  the 
retention  by  banks  of  liability  for 
making  incorrect  exemption 
determinations.  The  second  is  the 
complexity  of  the  administrative 
exemption  procedures  (which  require 
banks,  for  example,  to  assign  dollar 
limits  to  each  exemption  based  on  the 
amounts  of  currency  projected  to  be 
needed  for  the  customary  conduct  of  the 
exempt  customer's  lawful  business,  and 
which  increase  the  risk  of  liability  for 
the  bank).  Finally,  advances  in 
technology  have  made  it  less  costly  for 
some  banks  to  report  all  cuirrancy 
transactions  rather  than  to  incur  the 
administrative  costs  (and  risks)  of 
exempting  customers  and  then 
administering  the  terms  of  particular 
exemptions  properly. 


The  problems  created  by  the 
administrative  exemption  system  also 
include  that  system's  failure  to  provide 
the  Treasury  with  information  needed 
for  thoughthil  administration  of  the 
Bank  Secrecy  Act.  Although  banks  are 
required  to  maintain  a  centralized  list  of 
exempt  customers  and  to  make  that  list 
available  upon  request,  see  3 1  CFR 
103.22  (f)  and  (g),  there  is  no  way  short 
of  a  bank-by-bank  request  for  lists  (with 
the  time  and  cost  such  a  request  would 
entail  both  for  banks  and  government) 
for  Treasury  to  learn  the  extent  to  which 
routine  transactions  are  effectively 
screened  out  of  the  system  or  (for  that 
matter)  the  extent  to  which  exemptions 
have  been  granted  in  situations  in 
which  they  are  not  justified. 

In  crafting  the  1994  statutory 
provisions  relating  to  mandatory  and 
discretionary  exemptions.  Congress 
sought  to  alter  the  burden  of  liability 
and  uncertainty  that  the  administrative 
exemption  system  created.  The  statutory 
provisions  embraced  several  categories 
of  transactions  that  were  either  alt^ady 
partially  exempt  or  plainly  eligible  for 
exemption  under  the  administrative 
exemption  system.^ 

C.  Objectives  of  Proposed  Changes 

The  changes  proposed  in  this 
document  represent  the  next  step  in  the 
use  of  section  402  of  the  Money 
Laundering  Suppression  Act  to 
transform  the  Bank.  Secrecy  Act 
provisions  relating  to  currency 
transaction  reporting.  The  goal  of 
FinCEN's  work  in  this  area,  like  the 
Congress'  goal  in  shaping  the  Money 
Laundering  Suppression  Act  provisions 
on  exemptions,  is  to  reduce  the  cost  of 
compliance  with,  and  to  further  a 
fundamental  restructuring  of,  the  Bank 
Secrecy  Act.  The  restructuring 
emphasizes  cost-effective  collection  of 
only  that  information  that  is  likely  to 
benefit  law  enforcement  and  regulatory 
authorities.  See  61  FR  18205. 

Because  this  notice  builds  upon  the 
provisions  of  the  Interim  Rule,  its  scope 
and  intention  must  be  considered 
against  the  background  of  the  Interim 
Rule,  whose  terms  are  now  foimd.in  31 
CFR  103.22(h).  That  rule  creates  a 
streamlined  exemption  procedure 
eliminating  from  reporting  transactions 
in  currency  between  banks  and  (i)  other 
banks  operating  in  the  United  States;  (ii) 


government  departments  and  agencies, 
and  entities  that  exercise  governmental 
authority;  (iii)  companies  listed  on 
certain  national  stock  exchanges;  and 
(iv)  certain  subsidiaries  of  those  listed 
companies.  As  FinCEN  explained  when 
the  Interim  Rule  was  published,  the 
currency  transactions  of  bank  customers 
in  those  categories  are  either  required  to 
be  exempt  frt>m  reporting  by  statute, 
were  already  effectively  exempt  from 
reporting  under  the  terms  of  31  CFR  103 
or,  in  the  case  of  listed  companies  and 
certain  of  their  subsidiaries,  are 
enterprises  whose  routine  currency 
transaction  reports  are  of  little  or  no 
value  to  law  enforcement  officials. 

The  task  of  this  second  stage  reform 
of  the  exemption  system  is  to  provide  a 
similar  blanket  relief,  to  the  extent 
possible,  to  those  categories  of  business 
enterprise  of  all  sizes  that  caimot  easily 
be  described  in  a  single  phrase  and  that 
are  not  subject  to  the  sorts  of  regulatory 
and  market  place  oversight  that  shape 
the  environment  of  public  companies. 
In  accomplishing  that  task,  FinCEN  has 
attempted  to  pare  down  the  existing 
exemption  system,  while  still  providing 
federal  authorities  with  the  tools  to 
monitor  and  prevent  abtise  of  the 
reformed  exemption  system. 

m.  Specific  Provisioiis 

A.  Overview 

Eliminating  the  administrative 
exemption  system  in  section  103.22 
requires  the  deletion  of  the  bulk  of  that 
section,  paragraphs  (bMg).  Because  that 
is  so,  and  because  the  structure  and 
many  of  the  rules  of  section  103.22(h) 
also  apply  to  the  proposed  reformed 
exemption  system  for  other  customers, 
the  proposed  rule  completely  restates 
section  103.22  so  that  its  terms  may  be 
presented  clearly.  With  two 
exceptions — the  treatment  of  the  Postal 
Service  and  the  treatment  of 
recordkeeping  facilities  of  a  financial 
institution  ^ — the  restatement  does  not 
involve  any  change  to,  or  an  intention 
to  open  for  comment,  the  terms  of 
section  103.22  that  do  not  relate  to 
exemptions  from  the  requirement  to 
report  transactions  in  currency.  Certain 
provisions  that  have  not  been  changed 


'Thus,  as  noted  below,  transactions  in  currency 
between  domestic  banks  are  already  exempt  fat>m 
reporting,  see  31  CFR  103.22(b)(lKii).  and 
"(djeposits  or  withdrawals,  exchanges  of  currency 
or  other  payments  and  transfers  by  local  or  state 
governments,  or  the  United  States  or  any  of  its 
agencies  or  instrumentalities"  are  one  of  the 
categories  of  transactions  specifically  described  as 
eligible  for  exemption  by  banks.  See  31  CFR 
103.22(b)(2Xiii). 


*  Language  has  been  added  in  proposed  new 
paragraph  (b),  explicitly  stating  that  the  general 
obligation  to  report  transactions  in  currency  in 
excess  of  S10,000  does  not  apply  to  payments  or 
transfers  made  solely  in  connection  with  the 
purchase  of  postage  or  philatelic  products  from  the 
Postal  Service.  Language  also  has  b>een  added  in 
proposed  new  paragraph  (c).  providing  that  a 
financial  institution  includes  all  of  its  domestic 
branch  offices,  and  any  recordkeeping  facility  for 
those  offices,  for  purposes  of  the  requirement  to 
report  transactions  in  currency. 
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have  been  moved  for  housekeeping 
purposes. 

As  discussed  in  more  detail  below, 
the  changes  proposed  to  be  made  by  the 
rule  are: 

•  Deletion  of  present  paragraphs  (b)- 
(g)  of  section  103.22; 

•  Redesignation  of  paragraph  (h)  of 
section  103.22  (the  Interim  Rule)  as 
proposed  new  paragraph  (d)  in  section 
103.22; 


•  Addition  of  two  new  classes  of 
"exempt  persons,"  namely,  non-listed 
businesses  and  payroll  customers,  in 
proposed  new  paragraphs  (d)(2)(vi)  and 
(vii)  of  section  103.22; 

•  Addition  of  designation  and  annual 
filing  rules  for  the  exemption  of  non- 
listed  companies  and  payroll  customers, 
in  proposed  new  paragraphs  (d)(3)(iii) 
and  (d)(4)(ii)  of  section  103.22; 

•  Addition  of  operating  rules 
governing  the  exemption  of  non-listed 

DISTRIBUTION  Table 


businesses  and  pa]rroll  customers,  in 
proposed  new  paragraphs  (d)(5)(v)-(ix) 
of  section  103.22;  and 

•  Certain  conforming  changes  to  the 
structure  of  proposed  new  paragraph  (d) 
(old  section  103.22(h)). 

For  convenience,  the  proposed 
redistribution  of  the  provisions  of 
present  section  IOS.22  may  be 
summarized  as  follows: 


Present  103.22 


No  provision 

103.22(a)(1): 

Sentences  1-2 

Sentences  3-4 

103.22(a)(2)(i)-(ii)  ... 

103.22{a)(2)(i»i) 

103.22(a)(3) 

103.22(a)(4) 

103.22(b)  ... 


103.22(b)(1)(Hi) 

103.22(b)(2)(iv) 

103.22(c)  

103.22(d) 

103.22(e)  

103.22(f)  

103.22(g)  

103.22(h)(1)s „.. 

103.22(h)(2)  (IHiH)  .. 
103.22(h)(2)  fiv),  (vi) 

103.22(h)(2)(v)  

No  provision  _.., 

No  provision  

103.22(h)(3)  (iHD  ... 

103.22(h)(3)fiii) 

103.22(h)(3)(iv) 

No  provision  

No  provision  

103.22(h)(4)  (iHiv)  .. 

103.22(h)(4)(v)  

No  provision  

103.22(h)(5) 

103.22(h)(6Mi)  

103.22(h)(6)(ii) 

103.22(h)(6)(iii) „ 

No  provision 

103.22(h)(7) 

103.22(h)(8) 

103.22(h)(9) , 


Proposed  103.22 


103.22(a). 

103.22(b)(1). 

103.22(c)(2). 

103.22(b)(2). 

103.22(c)(3). 

Deleted  in  pert;  103.22(c)(2). 

103.22(c)(1). 

Deleted,    except    103.22(b)(1)(ii) 

and  103.22(b)(2)fiv). 
103.22(d)(1). 
103.22(d)(2)(viO. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

103.22(d)(1). 

103.22(d)(2)  (IHD. 

103.22(d)(2)(iv). 

103.22(d)(2)(v). 

103.22(d)(2)(vi). 

103.22(d)(2)(viO. 

103.22(d)(3)(i). 

103.22(d)(3)(H). 

1O3.22(d)(3)(0. 

103.22(d)(3)(i«). 

103.22(d)(4)  (IHii). 

103.22(d)(5)  (i)-(lv). 

103.22(d)(5)(x). 

103.22(d)(5)  (vHix). 

103.22(d)(6). 

103.22(d)(7)(i). 

103.22(d)(7)Oil). 

103.22(d)(7)(iv). 

103.22(d)(7)Oi). 

103.22(d)(8). 

103.22(dM9). 

Detetad. 


B.  103.22(a)  General 

Paragraph  (a)  describes  generally  the 
scope  and  organization  of  proposed 
restated  section  103.22.  The  repKjrting  ' 
obligations  of  financial  institutions  are 
restated  in  proposed  paragraph  (b).  The 
rules  covering  aggregation  for  reporting 
purposes — i.e.,  rules  relatiiig  to  multiple 
branches  of  financial  institutions  and 


»  All  references  to  paragraph  (h)  of  section  103.22 
are  to  the  final  rule  that  appears  elsewhere  in 
today's  edition  of  the  Federal  I 


multiple  transactions  conducted  by 
their  customers — ^previously  found  in 
the  third  and  fourth  sentences  of  section 
103.22(a)(1)  and  section  103.22(a)(4),  are 
restated  in  proposed  paragraph  (c).  The 
rules  governing  exemption  by  banks  of 
transactions  with  certain  customers,  as 
noted,  now  appear  in  a  single  paragraph 
(d). 

C.  103.22(b)  Filing  Obligations 

Proposed  paragraph  (b)  contains  the 
blanket  statement  of  the  obligation  of 


financial  institutions  to  report 
transactions  in  currency  in  excess  of 
$10,000.  As  is  the  case  in  the  present 
rule,  a  separate  statement  is  made  of  the 
obligations  of  casinos. 

The  only  change  in  reporting 
obligations  that  appears  in  proposed 
paragraph  (b)  relates  to  the  Postal 
Service.  The  proposed  paragraph  makes 
it  clear  that  the  general  obligation  to 
report  transactions  in  currency  in  excess 
of  $10,000  does  not  apply  to  payments 
or  transfera  made  solely  in  coniiaction 


47160  Federal  Register  /  Vol.  62,  No.  173  /  Monday,  September  8,  1997  /  Proposed  Rules 


with  the  purchase  of  postage  or 
philatelic  products  from  the  Postal 
Service;  the  change  reflects  a  proposed 
amendment  to  the  treatment  of  the 
Postal  Service,  for  purposes  of  the  Bank 
Secrecy  Act,  that  was  published  as  part 
of  a  set  of  proposed  rules  relating  to 
mtmey  services  businesses  ("MSBs)  on 
May  21. 1997.  See  62  FR  27890. 

Comments  are  specifically  requested 
on  the  interplay  between  the  ineligible 
businesses  listed  in  proposed  paragraph 
(d)(5)(viii)  and  the  proposed  definitions 
of  MSBs  set  forth  in  the  proposed  rules 
that  were  published  in  the  Federal 
Register  on  May  21.  1997.  FinCEN 
recognizes  that  the  appUcation  of  the 
two  sets  of  proposed  niles  (exemptions 
and  MSBs)  may  present  special 
difficulties  in  the  case  of,  for  example, 
grocoy  stores  that  also  sell  money 
services  products.  FinCEN,  therefore, 
would  welcome  suggestions  regarding 
ways  of  preventing  the  application  of 
the  proposed  definition  of  money 
services  bunnesses  to  a  portion  of  those 
grocery  stores'  business  activities  from 
disqualifying  such  stores  from 
consideration  as  exempt  persons  for 
non-money  services  businesses 
activities.  FinCEN  also  would  welcome 
comments  on  ways  to  shorten  the  list  of 
ineligible  businesses,  given  the  money 
services  businesses  registration  and  the 
annual  aggregate  currency  reporting 
requirement. 

D.  103.22(c)  Aggregation 

Proposed  new  paragraph  (c)  restates 
the  reporting  rules  appUcable  to 
multiple  branches  of  financial 
institutions  and  multiple  transactions  of 
their  customers.  Those  rules  now  appear 
in  paragraphs  (a)(1)  and  (a)(4)  of  section 
103.22.  As  an  analogue  to  a  change, 
discussed  below,  that  will  permit 
affihated  banks  to  make  a  single 
designation  of  each  exempt  person,  one 
change  is  proposed  to  the  rules  relating 
to  aggregation.  That  change  would  add 
language  to  make  it  clear  that  for 
purposes  of  the  currency  transaction 
reporting  requirements,  a  financial 
institution  includes  not  only  all 
domestic  branch  offices,  but  also  any 
recordkeeping  facility,  wherever 
located,  that  contains  records  relating  to 
the  transactions  of  the  institution's 
domestic  branch  offices. 

E.  103.22(d)  Transactions  of  Exempt 
Persons 

1.  General 

As  noted  above,  proposed  paragraph 
(d)  of  section  103.22  is  a  restatement 
and  further  amendment  of  the 
exemption  system  provided  in 
para^aph  (h)  of  section  103.22.  That 


paragraph  was  drafted  not  only  to 
provide  the  first  stage  of  regulatory 
relief  contemplated  by  the  Money 
Laundering  Suppression  Act 
amendments  to  31  U.S.C  5313,  but  also 
to  provide  a  structure  into  which  the 
terms  of  the  second  stage  of  relief  would 
conveniently  fit 

2.  New  Classes  of  Exempt  Person 

Proposed  paragraphs  (d)(2)  (vi)  and 
(vii)  introduce  two  new  classes  of 
exempt  persons,  "non-listed 
businesses"  and  "payroll  customers." 

Non-listed  businesses.  The  definition 
of  non-listed  business  is  an  attempt  to 
siimmarize,  in  a  single  sentence,  all 
commercial  enterprises  with  a  recurring 
need  to  deal  with  currency  that  are  not 
listed  companies  or  their  subsidiaries. 
Thus,  every  enterprise  that  might  have 
been  eligible  for  either  a  "unilateral"  or 
"special"  exemption  under  the 
superseded  exemption  system  (and  that 
is  not  already  treated  as  an  exempt 
person  by  the  Interim  Rule)  will  now 
become  ehgible  for  exemption  under  the 
terms  of  the  new  rule,  by  banks 
themselves,  if  such  person  has  been  a 
bank  ciistomer  for  12  months.  There 
will  be  no  provision  for  applications  to 
the  Detroit  Computing  Center  or 
elsewhere  for  authority  to  recognize  an 
exemption  for  a  particular  customer. 
Transactions  by  certain  customere, 
listed  in  prop<Med  paragraph  (d)(5)(viii). 
remain  ineligible  for  exemption. 

Proposed  paragraph  (d)(2)(vi)(A) 
requires  that  any  business  must  have 
been  a  bank  customer  for  12  months 
before  it  is  eligible  for  exemption  as  a 
non-listed  business.  That  period  is  10 
mcmths  longer  than  the  present  60  day 
minimum  period  specified  in  the 
administrative  practice  that  has  grown 
up  around  section  103.22(b)  (2)  and  (d). 
The  difference  is  justified,  in  FinCEN 's 
view,  by  the  elimination  of  virtually  all 
of  the  other  reqiiirements  of  the  present 
system. 

The  limitations  on  the  scope  of  the 
non-listed  business  definition, 
contained  in  proposed  new  paragraphs 
(d)(2)(vi)(B)-(C),  are  straightforward. 
They  confine  permissible  exemptions  to 
bank  ciistomera  with  transaction 
account  relationships  with  the 
exempting  bank  and  recurring  use  of 
currency,  as  required  by  31  U.S.C 
5313(e)(2). 

Payroll  Customer.  The  definition  of 
payroll  customer  reflects,  for  the  most 
part,  the  terms  of  present  paragraph 
103.22(bK2)(iv).  and  tracks  the  format 
proposed  above  when  defining  a  non- 
listed  business.  Proposed  paragraph 
(d)(2)(vii)(A)  requires  that  any  pereon 
must  have  been  a  bank  customer  for  at 
least  12  months  before  it  is  ehgible  for 


exemption  as  a  payroll  customer. 
Proposed  new  paragraphs  (d)(2)(vii)(B)- 
(C)  further  confine  permissible 
exemptions  to  bank  customere  who 
regularly  withdraw  more  than  $10,000 
to  pay  their  United  States  employees  in 
cturency  and  are  United  States 
residents. 

3.  Special  Requirements  for  Exemption 
of  Non-Listed  Businesses  and  Payroll 
Customere. 

There  are  three  special  requirements 
for  the  recognition  of  the  exemption  of 
non-listed  businesses  and  payroll 
customers  as  exempt  persons: 

•  Filing  of  an  "Ciesignation  of  Exempt 
Person"  form  (as  in  the  case  of  all  other 
classes  of  exempt  nersons); 

•  Inclusion  on  tne  designation  form 
of  a  projection  of  the  exempt  person's 
aimual  currency  needs;  and 

•  An  annual  filing  confirming 
continuation  of  the  exempt  person's 
status  as  such,  listing  the  aggregate 
currency  deposited  and  withdrawn  by 
the  person  during  the  year  in  question 
and  any  changes  of  which  the  bank 
knows  (or  should  know  on  the  basis  of 
its  records)  in  the  ownership  or  control 
of  the  exempt  person. 

Before  briefly  discussing  the  latter 
two  requirements,  it  is  appropriate  to 
note  what  the  pro{>osed  rule  would 
eliminate  frtim  the  administrative 
exemption  system.  There  would  no 
longer  be  any  cash  limits  or  "permitted 
ranges"  for  exempt  transactions;  a 
customer  that  is  exempt  is,  simply, 
exempt  for  all  purposes,  with  respect  to 
the  currency  transaction  reporting 
requirement  (although  not  with  respect 
to  the  suspicious  transaction  reporting 
or  other  Bank  Secrecy  Act 
requirements).  There  is  also  no  Iraiger 
any  requirement  for  submission  and 
signature  of  exemption  statements,  or 
for  a  mandatory  exemption  list.  (The 
operating  rules  of  paragraph  (d)(5). 
noted  below,  make  further  changes  in 
the  exemption  system  in  areas  for  which 
banks  have  long  requested  reUef.) 

The  purpose  of  the  extoisive  changes 
made  to  the  exemption  system  by  the 
proposed  rule — following  upon  the 
changes  already  made  to  that  system  by 
the  Interim  Rule — is  to  make  it  as 
simple  and  cost-effiective  as  possible  for 
banks  to  eliminate  the  burdens  of 
currency  transaction  reporting  for 
legitimate  ctistomers.  AJiy  simpUfied 
system  can  potentially  be  manipulated 
by  criminals  seeking  to  hide  the 
movement  of  illegally-obtained 
currency,  despite  the  best  efforts  of 
conscientious  bank  officials.  The 
proposed  requirement  that  banks 
initially  estimate,  and  then  report 
annually,  the  gross  totals  of  curr«icy 
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transactions  of  exempted  non-listed 
customers  is  designed  simply  to  prevent 
such  unlawful  manipulation  of  the 
greatly  liberalized  and  simplified 
exemption  system.'  Even  under  that 
simplified  system,  banks  would  remain 
subject  to  the  suspicious  activity 
reporting  requirements  of  31  CFR 
103.21,  as  well  as  similar  reporting 
requirements  imposed  by  federal  bank 
supervisory  agencies.  See  also  12  CFR 
21.11  (Office  of  the  Comptroller  of  the 
Currency);  12  CFR  208.20  (Federal 
Reserve  System);  12  CFR  353.3  (Federal 
Deposit  Insurance  Corporation);  12  CFR 
563.180  (Office  of  Thrift  Supervision); 
12  CFR  748.1  (National  Credit  Union 
Division).  Thus,  for  example,  a  sharp 
increase  from  one  year  to  the  next  in  the 
gross  total  of  currency  transactions  of  its 
exempted  customers,  may  trigger  the 
obligation  of  a  bank  to  file  a  suspicious 
activity  report. 

The  need  for  some  "counterweight" 
in  the  liberalized  system  was  raised 
forcefully  with  FinCEN  by  federal  law 
enforcement  officials  during 
formulation  of  the  proposed  rule. 
Enforcement  officials  are  concerned  that 
necessary  easing  of  the  burdens  of 
unnecessary  currency  transaction 
reporting  not  have  the  unintended  effect 
of  opening  up  avenues  for  more  efficient 
money  laundering.  Such  avenues  could 
exist  if  the  new  rules  made  it  possible 
for  criminals  to  siphon  illegally- 
obtained  currency  into  the  daily 
currency  deposits  of  small  businesses  in 
amounts  that  would  not  individually 
attract  attention  but  that  in  the  aggregate 
produce  a  steady  flow  of  laundered 
funds  into  the  banking  system.^  The 
possibility  becomes  more  serious  in  the 
case  of  businesses  that  maintain 
accounts  at  multiple  banks,  no  one  of 
which  has  a  complete  picture  of  the 
business 's  currency  transaction  history 
or  banking  needs. 

That  the  administrative  exemption 
system's  attempt  to  prevent  criminals 
from  hiding  within  the  folds  of  the 
exemption  system  has  proved  both 
ineffective  and  burdensome  does  not 
eliminate  the  need  to  build  cost- 
effective  barriers  to  abuse  into  the 
liberalized  system.  A  simple  annual 
reporting  rule  has  many  benefits  in  this 
regard. 


*The  customer  statement  and  dollar  limitation 
provisions  that  the  proposed  rule  would  eliminate 
were  designed — however  imperfectly — to  limit 
manipulation  of  the  exemption  procedures  then  in 
force. 

''Cash  intensive  money  services  business — e.g.. 
currency  exchanges — have  been  identified  in  a 
number  of  investigations  as  affording  just  such  an 
opportunity  for  money  launderers,  a  fact  that 
contributes  to  the  exclusion  of  money  services 
businesses  from  eligibility  for  treatment  as  non- 
listed  businesses  eligible  for  exemption. 


At  the  same  time,  FinCEN  is  aware 
that  a  requirement  for  cumulation  and 
annual  reporting  of  gross  currency 
transactions  may  go  beyond  the  data 
processing  capabilities  of  some  bank 
systems.  More  important,  it  is  aware  of 
the  need  to  reach  a  thoughtful  balance 
between  liberalization  and  anti-abuse 
provisions  if  the  changed  exemption 
system  is  to  accomplish  its  paramount 
objective  of  providing  a  cost-effective 
way  to  eliminate  unnecessary  filings 
from  the  currency  transactions  reporting 
system.  Thus,  it  invites  suggestions 
about  alternate  ways  to  structure  anti- 
manipulation  provisions.  In  that 
cormection.  commenters  are  asked  to 
consider  the  following  alternatives: 

1.  Annual  Reporting  in  Ranges  of 
Value.  There  is  no  requirement  that 
annual  cumulative  currency  transaction 
totals  be  absolutely  precise.  It  would  be 
sufficient  if  the  aimual  reporting,  and 
initial  correlative  estimation  of  business 
cash  needs,  be  made  in  ranges,  and  the 
rule  could  so  state.  Thus,  for  example, 
totals  might  simply  be  reported  in 
$25,000.  $50,000,  or  even  $100,000 
increments  in  order  to  accomplish  the 
purposes  of  cumulation.  Such  a  change 
would  eliminate  the  concern  and  cost  of 
pinpoint  recordkeeping  in  this  instance. 

2.  Reporting  of  Running  Totals,  rather 
than  Annual  Cumulation.  Running 
totals  might  be  reported  on  other  than 
an  aimual  basis,  so  that  government 
computers  could  perform  the  necessary 
cumulation.  A  bank  that  normally 
deleted  in  currency  ledgen  at  the  end  of 
each  calendar  quarter,  for  example, 
might  then  electronically  transfer  the 
necessary  data  to  FinCEN  without 
having  to  build  a  new  system,  or  new 
storage  capacity  to  accommodate  annual 
recordkeeping. 

3.  Limited  Annual  Reporting. 
Cumulation  requirements  might  be 
limited  to  businesses  of  certain  sizes  or 
types. 

In  considering  approaches  other  than 
cumulative  currency  transaction  totals. 
commenters  should  be  aware  that  a 
primary  purpose  of  the  proposed  rule's 
anti-manipulation  provisions  is  to  limit 
the  amount  of  judgment  banks  must 
make  about  the  meaning  of  variations  in 
a  customer's  currency  transaction  totals. 
While  significant  spikes  or  variations  in 
simple  total  volume  could  well 
implicate  the  suspicious  transaction 
reporting  rules  in  appropriate  cases,  the 
anti-abuse  purpose  of  the  cumulative 
reporting  requirement  (or  any  substitute 
that  might  be  adopted)  is  to  create  a 
buttress  or  second  line  of  support  for  the 
bank's  own  efforts  and  to  avoid  placing 
all  of  the  pressure  for  preventing  abuses 
of  the  currency  transaction  reporting 


exemptions  on  bank  officials 
themselves. 

The  success  of  the  proposed 
liberalization  of  the  currency 
transaction  reporting  exemption  rules  in 
practice  will  depend  in  part  upon  the 
receptiveness  to  the  new  procedures 
taken  by  federal  bank  examiners. 
FinCEN  is  planning  a  program  to 
familiarize  examiners  with  both  the 
letter  and  the  spirit  of  the  new  rules, 
and  it  would  appreciate  comments  on 
the  sorts  of  issues  that  should  be  raised 
with  examiners  during  the  courae  of  that 
program. 

4.  New  Operating  Rules.  Six  new 
operating  rules  are  proposed  to  be 
added  to  further  simplify  the  exemption 
process. 

a.  Proposed  paragraph  (d)(5)(v) 
requires  the  bank  to  aggregate  all 
customer  accounts  to  apply  the 
exemption  provisions  to  that  customer. 
Thus,  the  bank  is  obligated,  under  the 
proposed  rule,  to  exempt  a  customer  on 
a  bank-wide  basis  and  to  count  all 
accounts  to  determine,  for  example, 
whether  a  customer's  cash  withdrawals 
or  deposits  exceed  $10,000.  Thus, 
exemptions  will  no  longer  be 
determined  on  an  account  by  accotmt 
b^is,  but  rather  on  a  bank-wide  basis. 
Generally,  FinCEN  believes  that  each 
customer  possesses  its  own  Employee 
Identification  Number  ("EIN");  thus, 
this  proposed  rule  does  not  cover 
customer  accounts  with  multiple  EINs. 
Comments  are  welcomed  on  this  topic. 

b.  Proposed  paragraph  (dK5)(vi)  will 
permit  affiliated  banks  to  make  a  single 
designation  of  exempt  person,  that  whl 
apply  to  all  accounts  at  all  banks  within 
the  affiliated  group;  annual  currency 
transaction  totals,  for  the  moment  at 
least,  will  still  have  to  be  computed  on 
a  bank-by-bank  basis. 

c.  Proposed  paragraph  (d)(5)(vii)  will 
permit  sole  proprietore  to  continue  to  be 
eligible  for  exemption,  so  long  as 
personal  and  business  funds  are  not 
commingled  in  the  same  accounts. 
FinCEN  invites  comments  on  whether 
this  prohibition  against  commingling 
will  be  biudensome  for  banks  to 
implement. 

d.  Proposed  paragraph  (d)(5)(viii) 
contains  a  list  of  businesses  that  may 
not  be  exempted  under  the  new  rules  as 
non-listed  companies  (although  they 
may  qualify  for  exemption  under  the 
more  limited  payroll  customer 
definition,  for  the  purposes  permitted 
by  that  definition).  A  limitation  of  this 
kind  on  the  new  procedures  is  expliciUy 
contemplated  by  the  terms  of  31  U.S.C. 
5313(e)(4)(B);  the  businesses  described 
are  essentially  the  same  as  the  groups  of 
businesses  that  ere  not  permitted  to  be 
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granted  an  exemption  under  the  present 
system. 

The  proposed  rule  is.  at  present,  silent 
about  the  treatment  of  businesses  with 
multiple  activities  of  which  one  is  an 
activity  for  which  an  exemption  is 
barred.  FinCEN  solicits  comments  on 
ways  to  deal  with  that  issue. 

e.  Proposed  paragraph  (d)(5)(ix) 
defines  a  transaction  account  for 
purposes  of  proposed  paragraph  (d)  as 
any  account  described  in  section 
19(b)(1)(C)  of  the  Act.  12  U.S.C. 
461(b)(1)(C).  This  definition  does  not 
include  any  other  accounts  not 
described  in  12  U.S.C.  461(b)(1)(C).  such 
as  money  market  accounts.  Thus,  the 
definition  of  a  transaction  account  in 
the  proposed  rule  is  narrower  than  the 
definition  of  the  same  term  that  is  set 
forth  at  31  CFR  103.11(hh).  Proposed 
paragraph  (d)(5)(ix)  also  provides  that  a 
person  may  be  exempt  either  as  a  non- 
listed  business  or  as  a  payroll  customer 
only  to  the  extent  of  such  person's 
transaction  accounts. 

f.  Proposed  paragraph  (d)(5)(x)  defines 
an  established  depositor  for  purposes  of 
proposed  paragraph  (d)  of  this  section  as 
any  person  that  has  maintained  a 
transaction  account  at  the  bank  for  at 
least  12  months.  This  definition  is 
consistent  with  proposed  paragraph 
(d)(2)(vi)(A),  which  requires  that  a 
business  maintain  a  transaction  account 
at  the  bank  for  at  least  12  months  before 
it  may  be  exempted  as  a  non-listed 
business. 

Submission  of  Comments 

An  original  and  four  copies  of  any 
comment  (except  those  sent 
electronically)  must  be  submitted.  All 
comments  will  be  available  for  public 
inspection  and  copying,  and  no  material 
in  any  such  comments,  including  the 
name  of  any  person  submitting 
comments,  will  be  recognized  as 
confidential.  Accordingly,  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  submitted. 

Proposed  Effective  Date 

The  amendments  to  31  CFR  Part  103 
contained  in  this  notice  of  proposed 
rulemaking  will  become  effective  30 
days  following  the  publication  in  the 
Federal  Register  of  the  final  rule  to 
which  this  notice  of  proposed 
rulemaking  relates. 

Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 


Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act").  Pub.  L. 
104-4  (March  22,  1995),  requires  that  an 
agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
202  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  FinCEN  has 
determined  that  it  is  not  required  to 
prepare  a  written  statement  under 
section  202  and  has  concluded  that  on 
balance  this  notice  of  proposed 
rulemaking  provides  the  most  cost- 
effective  and  least  burdensome 
alternative  to  achieve  the  objectives  of 
the  rule. 

Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  proposed 
amendment  to  the  regulations 
implementing  the  Bank  Secrecy  Act  will 
not  have  a  significant,  adverse  financial 
impact  on  a  substantial  number  of  small 
depository  institutions. 

Paperwork  Reduction  Act 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3501.  e(  seq..  and  its 
implementing  regulations,  5  CFR  Part 
1320,  the  following  information 
concerning  the  collection  of  information 
on  Internal  Revenue  Service  Form  4789 
is  presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection. 

FinCEN  anticipates  that  this  proposed 
rule,  if  made  effective  as  proposed, 
would  result  in  at  least  a  2  million 
reduction  in  the  number  of  currency 
transaction  reports  required  to  be  filed 
annually,  and  a  cost  reduction  to  banks 
of  $16  million.  FinCEN  believes  that 
these  estimated  reductions  are 
reasonable,  and  probably  conservative. 

Title:  Currency  Transaction  Report. 

OMB  Number:  1506-0005. 

Description  of  Respondents:  All 
financial  insfitutions,  except  casinos. 

Estimated  Number  of  Respondents: 
250.000. 

Frequency:  As  required. 

Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  p>er 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  10.000,000  responses. 


Reporting  burden  estimate  =  3,166,667 
hours;  recordkeeping  burden  estimate  = 
833,333  hours.  Estimated  combined 
total  of  4,000,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $80,000,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Review:  Extension. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus.  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  conmients  on  costs 
should  be  divided  into  two  parts:  (1) 
any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  and  its 
implemeiiting  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  as  required 
by  31  CFR  103.22  is  presented  to  assist 
those  persons  wishing  to  comment  on 
the  information  collection. 

FinC£N  anticipates  that  this  proposed 
rule,  if  enacted  as  proposed,  would 
result  in  a  reduction  in  hours  spent 
complying  with  exemption 
requirements  of  350,000  hours,  and  a 
reduction  in  cost  to  banks  of  $7,500,000. 
This  is  a  conservative  estimate,  based  on 
comments  and  discussions  with  bfmking 
industry  representatives  of  the  cost  of 
complying  with  the  administrative 
exemption  system  requirements. 

Title:  Currency  transaction  reporting 
exemption  recordkeeping  (31  CFR 
103.22). 

OMB  Number:  1506-0006. 

Description  of  Respondents:  All 
banks. 
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Estimated  Number  of  Respondents: 
19,000. 

Frequency:  As  required. 

Estirtiate  of  Burden:  Recordkeeping 
average  of  2  hours  per  response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  25,000.  Recordkeeping 
burden  estimate  =  50,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $1,000,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Request:  Extension. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  aimual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Comments  may  be  submitted  to 
FinCEN,  at  the  address  specified  at  the 
beginning  of  this  document.  Attention: 
Paperwork  Reduction  Act. 

Responses  to  this  request  for 
comments  under  the  Paperwork 
Reduction  Act  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  become  a  matter  of 
public  record. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks  and 
banking.  Currency.  Foreign  banking. 
Foreign  currencies.  Gambling, 
Investigations,  Law  enforcement. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Securities.  Taxes. 


Amendment 

For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  follows: 

PART  103— RNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  182gb  and  1951-1959; 
31  U.S.C.  5311-5330. 

2-.  Section  103.22  is  revised  to  read  as 
follows: 

S  103.22    Reports  of  Transactions  in 
Currency. 

(a)  General.  This  section  103.22  sets 
forth  the  rules  for  the  reporting  by 
financial  institutions  of  transactions  in 
currency.  The  reporting  obligations 
themselves  are  stated  in  paragraph  (b). 
The  reporting  rules  relating  to 
aggregation  are  stated  in  paragraph  (c). 
Rules  permitting  banks  to  exempt 
certain  transactions  from  the  reporting 
obligations  appear  in  paragraph  (d). 

(b)  Filing  obligations — (1)  Financial 
institutions  other  than  casinos.  Each 
financial  institution  other  than  a  casino 
shall  file  a  report  of  each  deposit, 
withdrawal,  exchange  of  currency  or 
other  payment  or  transfer,  by,  through, 
or  to  such  financial  institution  which 
involves  a  transaction  in  currency  of 
more  than  $10,000,  except  as  otherwise 
provided  herein.  In  the  case  of  the 
Postal  Service,  the  obligation  contained 
in  the  preceding  sentence  shall  not 
apply  to  payments  or  transfers  made 
solely  in  connection  with  the  porchase 
of  postage  or  philatelic  products. 

(2)  Casinos.  Each  casino  shall  file  a 
report  of  each  transaction  in  currency, 
involving  either  cash  in  or  cash  out,  of 
more  than  $10,000. 

(i)  Transactions  in  currency  involving 
cash  in  include,  but  are  not  limited  to: 

(A)  Purchases  of  chips,  tokens,  and 
plaques; 

(B)  Front  money  deposits; 

(C)  Safekeeping  deposits; 

(D)  Payments  on  any  form  of  credit, 
including  markers  and  counter  checks; 

(E)  Bets  of  currency; 

(F)  Currency  received  by  a  casino  for 
transmittal  of  funds  through  wire 
transfer  for  a  customer; 

(G)  Purchases  of  a  casino's  check;  and 
(H)  Exchanges  of  currency  for 

currency,  including  foreign  currency. 

(ii)  Transactions  in  currency 
involving  cash  out  include,  but  are  not 
limited  to: 

(A)  Redemptions  of  chips,  tokens,  and 
plaques; 

(B)  Front  money  withdrawals; 


(C)  Safekeeping  withdrawals; 

(D)  Advances  on  any  form  of  credit, 
including  markers  and  counter  checks; 

(E)  Payments  on  bets,  including  slot 
jackpots; 

CF)  Payments  by  a  casino  to  a 
customer  based  on  receipt  of  funds 
through  wire  transfer  for  credit  to  a 
customer; 

(G)  Cashing  of  checks  or  other 
negotiable  instruments; 

(H)  Exchanges  of  currency  for 
currency,  including  foreign  currency; 
and 

(1)  Reimbursements  for  customers" 
travel  and  entertainment  expenses  by 
the  casino. 

(c)  Aggregation — (1)  Multiple 
branches.  A  financial  institution 
includes  all  of  its  domestic  branch 
offices,  and  any  recordkeeping  facility, 
wherever  located,  that  contains  records 
relating  to  the  transactions  of  the 
institution's  domestic  branch  offices,  for 
purposes  of  this  section's  reporting 
requirements. 

(2)  Multiple  transactions — general.  In 
the  case  of  financial  institutions  other 
than  casinos,  for  purposes  of  this 
section,  multiple  currency  transactions 
shall  be  treated  as  a  single  transaction 
if  the  financial  institution  has 
knowledge  that  they  are  by  or  on  behalf 
of  any  person  Emd  result  in  either  cash 
in  or  cash  out  totalling  more  than 
$10,000  during  any  one  business  day  (or 
in  the  case  of  the  Postal  Service,  any  one 
day).  Deposits  made  at  night  or  over  a 
weekend  or  holiday  shall  be  treated  as 

if  received  on  the  next  business  day 
following  the  deposit. 

(3)  Multiple  transactions — casinos.  In 
the  case  of  a  casino,  multiple  currency 
transactions  shall  be  treated  as  a  single 
transaction  if  the  casino  has  knowledge 
that  they  are  by  or  on  behalf  of  any 
person  and  result  in  either  cash  in  or 
cash  out  totalling  more  than  $  10,000 
during  any  gaming  day.  For  purposes  of 
this  paragraph  (c)(3),  a  casino  shall  be 
deemed  to  have  the  knowledge 
described  in  the  preceding  sentence,  if: 
any  sole  proprietor,  partner,  officer, 
director,  or  employee  of  the  casino, 
acting  within  the  scope  of  his  or  her 
employment,  has  knowledge  that  such 
multiple  currency  transactions  have 
occurred,  including  knowledge  from 
examining  the  books,  records,  logs, 
information  retained  on  magnetic  disk, 
tape  or  other  machine-readable  media, 
or  in  any  manual  system,  and  similar 
documents  and  information,  which  the 
casino  maintains  pursuant  to  any  law  or 
regulation  or  within  the  ordinary  course 
of  its  business,  and  which  contain 
information  that  such  multiple  currency 
transactions  have  occurred. 
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(d)  Transactions  of  exempt  persons — 
(1)  General.  No  bank  is  required  to  file 
a  report  otherwise  required  by 
paragraph  (b)  of  this  section  with 
respect  to  any  transaction  in  currency 
between  an  exempt  person  and  such 
bank,  or,  to  the  extent  provided  in 
paragraph  (d)(5)(vi)  of  this  section, 
between  such  exempt  person  and  other 
banks  affiliated  with  such  bank.  In 
addition,  a  non-bank  financial 
institution  is  not  required  to  file  a  report 
otherwise  required  by  paragraph  (b)  of 
this  section  with  respect  to  a  transaction 
in  currency  between  the  institution  and 
a  commercial  bank.  (A  limitation  on  the 
exemption  described  in  this  paragraph 
(d)(1)  is  set  forth  in  (d)(6)  of  this 
section.) 

(2)  Exempt  person.  For  purposes  of 
this  section,  an  exempt  person  is: 

(i)  A  bank,  to  the  extent  of  such  bank's 
domestic  operations; 

(ii)  A  department  or  agency  of  the 
United  States,  of  any  state,  or  of  any 
political  subdivision  of  any  state; 

(iii)  Any  entity  established  under  the 
laws  of  the  United  States,  of  any  state, 
or  of  any  political  subdivision  of  any 
state,  or  under  an  interstate  compact 
between  two  or  more  states,  that 
exercises  governmental  authority  on 
behalf  of  the  United  States  or  any  such 
state  or  political  subdivision; 

(iv)  Any  entity,  other  than  a  bank, 
whose  common  stock  or  analogous 
equity  interests  are  listed  on  the  New 
York  Stock  Exchange  or  the  American 
Stock  Exchange  or  whose  common  stock 
or  analogous  equity  interests  have  been 
designated  as  a  Nasdaq  National  Market 
Security  listed  on  the  Nasdaq  Stock 
Market  (except  stock  or  interests  listed 
under  the  separate  "Nasdaq  Small-Cap 
Issues"  heading),  provided  that,  for 
purposes  of  this  paragraph  (d)(2)(iv),  a 
person  that  is  a  financial  institution, 
other  than  a  bank,  is  an  exempt  person 
only  to  the  extent  of  its  domestic 
operations; 

(v)  Any  subsidiary,  other  than  a  bank, 
of  any  entity  described  in  paragraph 
(d)(2)(iv)  of  this  section  (a  "listed 
entity")  that  is  organized  under  the  laws 
of  the  United  States  or  of  any  state  and 
at  least  51  per  cent  of  whose  common 
stock  is  owned  by  the  listed  entity, 
provided  that,-  for  purposes  of  this 
paragraph  (d)(2)(v],  a  person  that  is  a 
financial  institution,  other  than  a  bank, 
is  an  exempt  person  only  to  the  extent 
of  its  domestic  operations; 

(vi)  To  the  extent  of  its  domestic 
operations,  any  other  commercial 
enterprise  (for  purposes  of  this 
paragraph  (d),  a  "non-listed  business"), 
other  than  an  enterprise  specified  in 
paragraph  rd)(5)(viii),  that 


(A)  Has  maintained  a  transaction 
account  at  the  bank  for  at  least  12 
months. 

(B)  Frequently  engages  in  transactions 
in  currency  with  the  bank  in  excess  of 
S10,000,  and 

(C)  Is  incorporated  or  organized  under 
the  laws  of  the  United  States  or  a  State, 
or  is  registered  as  and  eligible  to  do 
business  within  a  State;  and 

(vii)  With  respect  solely  to 
withdrawals  for  payroll  purposes  from 
existing  transaction  accounts,  any  other 
person  (for  purposes  of  this  paragraph 
(d),  a  "payroll  customer")  who 

(A)  Has  maintained  a  transaction 
account  at  the  bank  for  at  least  12 
months, 

(B)  Operates  a  firm  that  regularly 
withdraws  more  than  S10,000  in  order 
to  pay  its  United  States  employees  in 
currency,  and 

(C)  Is  a  United  States  resident. 
(3)  Initial  designation  of  exempt 

persons,  (i)  General.  A  bank  must 
designate  each  exempt  person  with 
whom  it  engages  in  transactions  in 
currency  by  the  close  of  the  30-day 
period  beginning  after  the  day  of  the 
first  reportable  transaction  in  currency 
with  that  person  sought  to  be  exempted 
from  reporting  under  the  terms  of 
paragraph  (d)  of  this  section.  Except 
where  the  person  sought  to  be  exempted 
is  another  bank  as  described  in 
paragraph  (d)(2)(i)  of  this  section,  a  non- 
listed  business  as  described  in 
paragraph  (d)(2)(vi)  of  this  section,  or  a 
payroll  customer  as  described  in 
paragraph  (d)(2)(vii)  of  this  section, 
designation  by  such  bank  of  such 
exempt  person  shall  be  made  by  a  single 
filing  of  Internal  Revenue  Service  Form 
4789,  in  which  line  36  is  marked 
"Designation  of  Exempt  Person"  and 
items  2-14  (Part  I,  Section  A)  and  items 
37-49  (Part  III)  are  completed,  or  by 
filing  any  form  specifically  designated 
by  FinCEN  for  this  purpose.  The 
designation  must  be  made  separately  by 
each  bank  that  treats  the  person  in 
question  as  an  exempt  person,  except  as 
provided  in  paragraph  (d)(5)(vi)  of  this 
section.  The  designation  requirements 
of  this  paragraph  (d)(3)  apply  whether 
or  not  the  particular  exempt  person  to 
be  designated  has  previously  been 
treated  as  exempt  from  the  reporting 
requirements  of  §  103.22(a)  under  the 
rules  contained  in  31  CFR  10122(b) 
through  (g)  (see  31  CFR  chapter  I  revised 
as  of  July  1, 1997).  A  special  transitional 
rule,  which  extends  the  time  for  initial 
designation  for  customers  that  have 
been  previously  treated  as  exempt,  is 
contained  in  paragraph  Cd)(7)(ii)  of  this 
section. 

(ii)  Special  rules  for  banks.  When 
designating  another  bank  as  an  exempt 


person,  a  bank  must  either  make  the 
filing  required  by  paragraph  (d)(3)(i)  of 
this  section  or  file,  in  such  a  format  and 
manner  as  FinCEN  may  specify,  a 
current  list  of  its  domestic  bank 
customers.  In  the  event  that  a  bank  files 
its  current  list  of  domestic  bank 
customers,  the  bank  must  make  the 
filing  as  described  in  paragraph  (d)(3)(i) 
of  this  section  for  each  bank  that  is  a 
new  customer  and  for  which  an 
exemption  is  sought  under  this 
paragraph  (d). 

(iii)  Special  rules  for  non-listed 
businesses  and  payroll  customers.  When 
designating  a  non-listed  business  or  a 
payroll  customer  as  an  exempt  person, 
a  bank,  in  addition  to  the  filing  required 
by  paragraph  (d)(3)(i)  of  this  section, 
shall  include  information,  in  such  form 
as  FinCEN  shall  determine,  about  such 
customer's  projected  annual  currency 
deposits  and  withdrawals  through  all 
transaction  accounts. 

(4)  Annual  filing  with  respect  to 
certain  exempt  persons — (i)  General.  No 
annual  filing  is  required  for 
continuation  of  the  treatment  as  an 
exempt  person  of  a  customer  described 
injparagraphs  (d)(2)  (i)-(v). 

(li)  Non-listed  businesses  and  payroll 
customers.  The  designation  of  a  non- 
listed  business  or  a  payroll  customer  as 
an  exempt  person  must  be  updated 
annually,  beginning  no  later  than 
February  28,  1999,  and  each  February 
28  thereafter,  on  such  form  as  FinCEN 
shall  specify.  Annual  updates  must 
include  a  statement  of  the  exempt 
person's  annual  currency  deposits  and 
withdrawals  through  all  transaction 
accounts  for  the  calendar  year  next 
preceding  the  date  on  which  such  filing 
is  required,  as  well  as  information  about 
any  change  in  control  of  the  exempt 
person  involved  of  which  the  bank 
knows  (or  should  know  on  the  basis  of 
its  records). 

(5)  Operating  rules  for  designating 
exempt  persons — (i)  General  rule. 
Subject  to  the  specific  rules  of  this 
paragraph  (d),  a  bank  must  take  such 
steps  to  assure  itself  that  a  person  is  an 
exempt  person  (within  the  meaning  of 
applicable  provisions  of  paragraph 
(d)(2)  of  this  section),  and  to  document 
the  basis  for  its  conclusions  and  its 
compliance  with  the  terms  of  this 
paragraph  (d),  that  a  reasonable  and 
prudent  bank  would  take  and  document 
to  protect  itself  from  loan  or  other  fraud 
or  loss  based  on  misidentification  of  a 
person's  status. 

(ii)  Governmental  departments  and 
agencies.  A  bank  may  treat  a  person  as 
a  governmental  department,  agency,  or 
entity  if  the  name  of  such  person 
reasonably  indicates  that  it  is  described 
in  paragraph  (d)(2)(ii)  or  (d)(2)(iii)  of 
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this  section,  or  if  such  person  is  known 
generally  in  the  community  to  be  a 
State,  the  District  of  Columbia,  a  tribal 
government,  a  Territory  or  insular 
Possession  of  the  United  States,  or  a 
political  subdivision  or  a  wholly-owned 
agency  or  instrumentality  of  any  of  the 
foregoing.  An  entity  generally  exercises 
governmental  authority  on  behalf  of  the 
United  States,  a  State,  or  a  political 
subdivision,  for  purposes  of  paragraph 
(d)(2)(iii)  of  this  section,  only  if  its 
authorities  include  one  or  more  of  the 
powers  to  tax,  to  exercise  the  authority 
of  eminent  domain,  or  to  exercise  police 
powers  with  respect  to  matters  within 
its  jurisdiction.  Examples  of  entities  that 
exercise  governmental  authority 
include,  but  are  not  limited  to,  the  New 
Jersey  Turnpike  Authority  and  the  Port 
Authority  of  New  York  and  New  Jersey. 

(iii)  Stock  exchange  listings.  In 
determining  whether  a  person  is 
described  in  paragraph  (d)(2)(iv)  of  this 
section,  a  bank  may  rely  on  any  New 
York,  American  or  Nasdaq  Stock  Market 
listing  published  in  a  newspaper  of 
general  circulation,  on  any  commonly 
accepted  or  published  stock  symbol 
guide,  on  any  information  contained  in 
the  Securities  and  Exchange 
Commission  "Edgar"  System,  or  on  any 
information  contained  on  an  Internet 
World-Wide  Web  site  or  sites 
maintained  by  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  or  the  National  Association  of 
Securities  Dealers. 

(iv)  Listed  company  subsidiaries.  In 
determining  whether  a  person  is 
descubed  in  paragraph  (d)(2)(v)  of  this 
section,  a  baiik  may  rely  upon: 

(A)  Any  reasonably  authenticated 
corporate  officer's  certificate; 

(B)  Any  reasonably  authenticated 
photocopy  of  Internal  Revenue  Service 
Form  851  (Affiliation  Schedule)  or  the 
equivalent  thereof  for  the  appropriate 
tax  year;  or 

(C)  A  person's  Annual  Report  or  Form 
10-K.  as  filed  in  each  case  with  the 
Securities  and  Exchange  Commission. 

(v)  Aggregated  accounts.  In 
determining  the  qualification  of  a 
customer  as  an  exempt  person,  a  bank 
shall  treat  all  transaction  accounts  of  the 
customer  as  a  single  account,  except  as 
provided  in  peiragraph  (d)(5)(vii)  of  this 
section  relating  to  sole  proprietorships. 

(vi)  Affiliated  banks.  The  designation 
required  by  this  paragraph  may  be  made 
by  a  parent  bank  holding  company  or 
one  of  its  bank  subsidiaries  on  behalf  of 
all  bank  subsidiaries  of  the  holding 
company,  so  long  as  the  designation 
lists  each  bank  subsidiary  to  which  the 
designation  shall  apply.  Projected  and 
annual  currency  transaction  activity 


must  be  listed  in  such  affiliated  group 
designation  on  a  bank-by-bank  basis. 

(vii)  Sole  proprietorships.  A  sole 
proprietorship  may  be  treated  as  a  non- 
listed  business  if  it  otherwise  meets  the 
requirements  of  paragraph  (d)(2)(vi)  of 
this  section,  as  applicable.  In  addition, 
a  sole  proprietorship  may  be  treated  as 
a  payroll  customer  if  it  otherwise  meets 
the  requirements  of  paragraph  (d)(2)(vii) 
of  this  section,  as  applicable.  However, 
the  exemption  permitted  by  this 
paragraph  applies  only  to  business 
transactions  of  the  sole  proprietorship, 
not  to  personal  transactions  of  the 
proprietor,  and  the  sole  proprietorship's 
accounts  may  not  be  aggregated  with 
personal  accounts  of  the  proprietor  for 
purposes  of  this  paragraph  (d).  Thus,  no 
exemption  may  be  granted  to  an  account 
in  which  personal  and  sole 
proprietorship  funds  are  commingled. 

(viii)  Ineligible  businesses.  A  business 
engaged  in  one  or  more  of  the  following 
activities  may  not  be  treated  as  a  non- 
listed  business  for  purposes  of  this 
paragraph  (d):  financial  institutions  or 
agents  of  financial  institutions  of  any 
type;  purchase  or  sale  to  customers  of 
motor  vehicles  of  any  kind,  vessels, 
aircraft,  farm  equipment  or  mobile 
homes;  the  practice  of  law,  accountancy, 
or  medicine;  auctioning  of  goods; 
chartering  or  operation  of  ships,  buses, 
or  aircraft;  gaming  of  any  kind; 
investment  advisory  services  or 
investment  banking  services;  real  estate 
brokerage;  pawn  brokerage;  title 
insurance  and  real  estate  closing;  trade 
union  activities;  and  any  other  activities 
that  may  be  specified,  prospectively,  by 
FinCEN  by  written  notice  published  in 
the  Federal  Register. 

(ix)  Transaction  account.  A 
transaction  account,  for  purposes  of 
paragraph  (d)  of  this  section,  is  any 
account  described  in  section  19(b)(1)(C) 
of  the  Federal  Reserve  Act,  12  U.S.C. 
461(b)(1)(C).  For  purposes  of  paragraphs 
(d)(2)(vi)  and  (d)(2)(vii)  of  this  section, 
a  person  is  an  exempt  person  only  to  the 
extent  of  such  person's  transaction 
accounts. 

(x)  Documentation.  The  records 
maintained  by  a  bank  to  document  its 
compliance  with  and  administration  of 
the  rules  of  this  paragraph  (d)  shall  be 
maintained  in  accordance  with  the 
provisions  of  section  103.38. 

(6)  Limitation  on  exemption.  A 
transaction  carried  out  by  an  exempt 
person  as  an  agent  for  another  person 
who  is  the  beneficial  owner  of  the  funds 
that  are  the  subject  of  a  transaction  in 
currency  is  not  subject  to  the  exemption 
from  reporting  contained  in  paragraph 
(d)(1)  of  this  section. 

(7)  Limitation  on  liability;  transitional 
rule,  (i)  No  bank  shall  be  subject  to 


penalty  under  this  subchapter  for  failure 
to  file  a  report  required  by  section 
103.22(b)  wnth  respect  to  a  transaction 
in  currency  by  an  exempt  person  with 
respect  to  which  the  requirements  of 
this  paragraph  (d)  have  been  satisfied, 
unless  the  bank: 

(A)  Knowingly  files  false  or 
incomplete  information  with  respect  to 
the  transaction  or  the  customer  engaging 
in  the  transaction,  or 

(B)  Has  reason  to  believe  that  the 
custoiner  does  not  meet  the  criteria 
established  by  this  paragraph  (d)  for 
treatment  of  the  transactor  as  an  exempt 
person  or  that  the  transaction  is  not  a 
transaction  of  the  exempt  person. 

(ii)  If  on  (INSERT  DATE  30  DAYS 
AFTER  THE  FINAL  REGULATIONS  TO 
WHICH  THIS  NOTICE  OF  PROPOSED 
RULEMAKING  RELATES  ARE 
PUBLISHED  IN  THE  Federal  Register]  a 
bank  treated  a  person  as  an  exempt 
person  under  the  rules  contained  in  31 
CFR  103.22  (b}-(g)  (July  1,  1996),  the 
bank  must  designate  that  person  as  an 
exempt  person  under  paragraph  (dK2)  of 
this  section  (or  cease  to  treat  such 
person  as  exempt  if  such  person  does 
not  qualify  for  treatment  as  an  "exempt 
person"  under  paragraph  (d)(2)  of  this 
section)  not  later  than  the  end  of  the 
first  calendar  year  beginning  after 
[INSERT  DATE  30  DAYS  AFTER  THE 
FINAL  REGULATIONS  TO  WHICH 
THIS  NOTICE  OF  PROPOSED 
RULEMAKING  RELATES  ARE 
PUBLISHED  IN  THE  Federal  Register). 
Provided  that  the  bank  complies  with 
the  preceding  sentence,  the  bank  may 
treat  such  a  customer  as  exempt  from 
[INSERT  DATE  30  DAYS  AFTER  THE 
DATE  THE  FINAL  REGULATIONS  TO 
WHICH  THIS  NOTICE  OF  PROPOSED 
RULEMAKING  RELATES  ARE 
PUBLISHED  DM  THE  Federal  Register], 
The  first  annual  currency  report  for  a 
customer  is  not  due  until  the  end  of  the 
first  year  beginning  after  [INSERT  DATE 
30  DAYS  AFTER  THE  FINAL 
REGULATIONS  TO  WHICH  THIS 
NOTICE  OF  PROPOSED  RULEMAKING 
'relates  ARE  PUBLISHED  IN  THE 
Federal  Register). 

(iii)  Absent  specific  knowledge  of  any 
information  that  would  be  grounds  for 
revocation  as  provided  in  paragraph 
(d)(9)  of  this  section,  a  bank  is  required 
to  verify  the  status  of  those  entities  it 
has  designated  as  exempt  persons  only 
once  each  year. 

(iv)  A  bank  that  files  a  report  with 
respect  to  a  currency  fransaction  by  an 
exempt  person  rather  than  treating  such 
person  as  exempt  shall  remain  subject, 
with  respect  to  each  such  report,  to  the 
rules  for  filing  reports,  and  the  penalties 
for  filing  false  or  incomplete  reports  that 
are  applicable  to  reporting  of 
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transactions  in  currency  by  persons 
other  than  exempt  persons.  A  bank  that 
continues  for  the  period  permitted  by 
paragraph  (d)(7)(ii)  of  this  section  to 
treat  a  person  described  in  paragraph 
(d)(2)  as  exempt  from  the  reporting 
requirements  of  section  103.22(a)  on  a 
basis  other  than  as  provided  in  this 
paragraph  (d)  shall  remain  subject  to  the 
rules  governing  an  exemption  on  such 
other  basis  and  to  the  penalties  for 
failing  to  comply  with  the  rules 
governing  such  other  exemption. 

(8)  Obligation  to  file  suspicious 
activity  reports,  etc.  Nothing  in  this 
paragraph  (d)  relieves  a  bank  of  the 
obligation,  or  alters  in  any  way  such 
bank's  obligation,  to  Gle  a  report 
required  by  section  103.21  with  respect 
to  any  transaction,  including  any 
transaction  in  currency,  or  relieves  a 
bank  of  any  reporting  or  recordkeeping 
obligation  imposed  by  this  Part  (except 
the  obligation  to  report  transactions  in 
currency  pursuant  to  this  section  to  the 
extent  provided  in  this  paragraph  (d)). 

(9)  Revocation.  The  status  of  any 
person  as  an  exempt  person  under  this 
paragraph  (d)  may  be  revoked  by 
FinCEN  by  written  notice,  which  may 
be  provided  by  publication  in  the 
Federal  Register  in  appropriate 
situations,  on  such  terms  as  are 
specified  in  such  notice.  Without  any 
action  on  the  part  of  the  Treasury 
Department  and  subject  to  the  limitation 
on  liability  contained  in  paragraph 
(d)(7)(iii)  of  this  section: 

(i)  The  status  of  an  entity  as  an 
exempt  person  under  paragraph 
(d)(2)(iv)  ceases  once  such  entity  ceases 
to  be  listed  on  the  applicable  stock 
exchange;  and 

(ii)  The  status  of  a  subsidiary  as  an 
exempt  person  under  paragraph  (d)(2)(v) 
ceases  once  such  subsidiary  ceases  to 
have  at  least  51  per  cent  of  its  common 
stock  owned  by  a  listed  entity. 
***** 

Dated:  August  27. 1997.  * 
Stanley  E.  Monia, 

Director,  Financial  Crimes  Enforcement 

Networlc. 

[FR  Doc.  97-236J9  Filed  9-5-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Departnwnt  of  the 
Army 

33  CFR  Part  334 

Danger-Zones,  Chesapeake  Bay,  Point 
Lookout  to  Cedar  Point,  Maryland 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  invites 
comments  on  the  Navy's  proposal  to 
amend  the  danger  zone  regulations, 
which  establish  an  aerial  firing  range 
and  target  areas  in  the  waters  of  the 
Chesapeake  Bay.  The  purpose  of  the 
proposed  amendments  is  to  redesignate 
the  aerial  firing  range  as  an  aerial  and 
surface  firing  range  and  to  increase  the 
Navy's  use  of  the  range  from  "Monday 
through  Saturday,  except  holidays"  to 
continuous  use.  The  existing  restricted 
area  at  the  Hannibal  Target  encompasses 
a  water  area  with  a  radius  of  600  feet. 
The  proposed  change  will  increase  the 
radius  of  the  restricted  airea  to  1,000 
feet,  prohibit  entry  into  the  area  at  all 
times  and  prohibit  the  public  from 
climbing  on  the  targets.  These  proposed 
changes  are  necessary  to  protect  the 
public  from  hazardous  conditions 
which  may  exist  as  a  result  of  the 
Navy's  use  of  this  area.  Other  editorial 
amendments  are  made  to  reflect  changes 
in  the  Navy's  organization. 
DATES:  Comments  should  be  submitted 
by  October  8,  1997. 
ADDRESSES:  Send  comments  to: 
HQUSACE,  CECW-OR,  Washington, 
D.C.  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Elinsky  at  (410)  962-4503  or  Mr. 
Ralph  Eppard  at  (202)  761-1783. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892:  33  U.S.C.  3],  the  Corps 
proposes  to  amend  the  regulations  in  33 
CFR  Part  334.200.  The  Commanding 
OfRcer  of  the  U.S.  Naval  Air  Station, 
Patuxent  River,  Maryland  has  requested 
that  the  Corps  amend  the  danger  zone 
and  restricted  area  regulations  by 
redesignating  the  existing  "aerial  firing 
range"  as  an  "aerial  and  surface  firing 
range"  and  to  increase  the  Navy's  use  of 
the  range  from  "Monday  through 
Saturday,  except  national  holidays"  to 
continuous  use.  The  Navy  also  proposed 
to  enlarge  the  existing  restricted  area  at 
the  Hannibal  Target  from  a  water  area 
with  a  radius  of  600  feet  to  a  radius  of 
1,000  feet,  and  entry  into  the  area  is 
prohibited  at  all  times.  The  restricted 
area  is  presently  closed  during  daylight 
hours  except  to  vessels  authorized  entry 
by  the  Navy  Command.  We  are  also 
adding  a  prohibition  on  climbing  on  the 
targets.  These  proposed  changes  are 
necessary  to  protect  the  public  from 
hazardous  conditions  which  may  exist 
as  a  result  of  the  Navy's  use  of  this  area. 
Enforcement  of  these  regulations  is 
being  changed  frtim  the  Commander  of 


the  Naval  Air  Test  Center  to  the 
Commanding  Officer  of  the  Naval  Air 
Station. 

Procedural  Requirements 

(a)  Review  under  Executive  Order 
12866.  This  proposed  rule  is  issued 
with  respect  to  a  military  function  of  the 
Defense  Department  emd  the  provisions 
of  Executive  Order  12291  do  not  apply. 

(b)  Review  under  the  Regulatory 
Flexibility  Act.  This  proposed  final  rule 
has  been  reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small  * 
businesses  (i.e.,  small  businesses  and 
small  Government  jurisdictions).  It  has 
been  determined  that  the  amendments 

to  this  danger  zone  would  have 
practically  no  impact  on  the  public,  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic  and  accordingly,  the  Corps 
certifies  that  this  proposal  if  adopted, 
will  have  no  significant  economic 
impact  on  small  entities  and  preparation 
of  a  regulatory  flexibility  analysis  is  not 
warranted. 

(c)  Review  under  the  National 
Environmental  Policy  Act.  An 
environmental  assessment  has  been 
prepared  for  this  action.  We  have 
concluded  that  the  amendments 
proposed  herein  will  not  have  a 
significant  impact  to  the  human 
environment  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  the  Baltimore 
District  Office.  Please  contact  Mr.  Steve 
Elinsky  at  (410)  962-4503  for  further 
information. 

(d)  Unfunded  Mandates  Act.  This 
proposed  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  Section 

203  of  the  Act,  that  small  Government 
will  not  be  significantly  and  imiquely 
affected  by  this  rulemaking. 

(e)  Review  under  the  Paperwork 
Reduction  Act.  No  additional 
information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  Transportation, 
Danger  Zones. 
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In  consideration  of  the  above,  the 
Corps  is  proposing  to  amend  Part  334  of 
Title  33  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  226;  (33  U.S.C.  1)  and 
40  Stat.  892;  (33  U.S.C.  3). 

2.  Section  334.200  is  amended  by 
revising  the  heading,  revising  the  last 
sentence  in  paragraph  (a)(1),  revising 
paragraphs  (b)(2)  and  (b)(3)  and  (c),  to 
read  as  follows: 

§  334.200    Chesapeake  Bay,  Point  Lookout 
to  Cedar  Point;  aerial  and  surface  firing 
range  areas,  U.S.  Naval  Air  Station, 
Patuxent  River,  Maryland,  danger  zones. 

(a)»   •   • 

(1)  •  *  *  Aerial  and  surface  firing 
and  dropping  of  nonexplosive  ordnance 
will  be  conducted  throughout  the  year. 

*        •        •        •        • 

(b)  Target  areas.  *  *  * 

(2)  A  circular  area  with  a  radius  of 

1 ,000  yards  having  its  center  at  latitude 
38''02"18",  longitude  76°09'26", 
identified  as  Haimibal  Target. 

(3)  The  regulations.  Nonexplosive 
projectiles  and  bombs  will  be  dropped 
at  frequent  intervals  in  the  target  areas. 
Hooper  and  Hannibal  target  areas  shall 
be  closed  to  navigation  at  all  times, 
except  for  vessels  engaged  in 
operational  and  maintenance  operations 
as  directed  by  the  Commanding  Officer 
of  the  U.S.  Naval  Air  Station.  Patuxent 
River,  Maryland.  No  person  in  the 
water,  vessel  or  other  craft  shall  enter  or 
remain  in  the  closed  areas  or  climb'- 
upon  the  targets,  except  with  prior 
written  approval  of  the  Commanding 
Officer  of  die  U.S.  Naval  Air  Station, 
Patuxent  River,  Maryland. 

(c)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer  of  the  Naval  Air  Station, 
Patuxent  River,  Maryland,  and  such 
agencies  as  he/she  may  designate. 

Dated:  August  29. 1997 
Robert  W.  Burkhardt, 

Colonel,  Colonel  of  Engineers.  Executive 

Director  of  Civil  Works. 

[FR  Doc.  97-23384  Filed  9-5-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  292 
RIN  0596-AB39 

National  Recreation  Areas;  Smith  River 
National  Recreational  Area  ' 

AGENCY:  Forest  Service,  USDA. 
ACnON:  Proposed  rule.  > 

SUMMARY:  This  notice  of  proposed 
rulemaking  sets  forth  the  procedures  by 
which  the  Forest  Service  proposes  to 
regulate  mineral  operations  on  National 
Forest  System  lands  within  the  Smith 
River  National  Recreation  Area. 
Required  by  statute,  this  proposed  rule 
would  supplement  existing  Forest 
Service  mineral  regulations.  The 
intended  effect  is  to  allow  for  mineral 
operations  in  a  manner  consistent  with 
the  purposes  for  which  Congress 
established  the  Smith  River  National 
Recreation  Area. 

DATES:  Comments  must  be  received  in 
writing  by  November  7, 1997. 
ADDRESSES:  Send  written  comments  to 
Director,  Minerals  and  Geology 
Management  Staff,  MAIL  STOP  1126, 
Forest  Service,  USDA,  PO  Box  96090, 
Washington.  IX:  20090-6090.  All 
comments,  including  names  and 
addresses  when  provided,  will  be 
placed  in  the  record  and  are  made 
available  for  public  inspection  and 
copying. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
office  of  the  Director,  Fourth  floor. 
Central  Wing,  Auditors  Building,  201 
Fourteenth  Street  SW.,  Washington,  DC. 
between  the  hours  of  8:30  am  and  4:30 
pm.  Those  wishing  to  inspect  comments 
are  encoiu^ed  to  call  (202)  205-1535 
ahead  of  time  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Sam  Hotchkiss,  Minerals  and  Geology 
Management  Staff,  (202)  205-1535. 
SUPPLEMENTARY  INFORMATION:  The  Smith 
River  National  Recreation  Area 
(SRNRA)  was  established  by  the  Smith 
River  National  Recreation  Area  Act  of 
1990  (the  Act)  (16  U.S.C.  460bbb  et 
seq.).  The  ptuposes  of  the  Act  are  to 
ensure,  "•  •  •  the  preservation, 
protection,  enhancement,  and 
interpretation  for  present  and  future 
generations  of  the  Smith  River 
Watershed's  outstanding  wild  and 
scenic  rivers,  ecological  diversity,  and 
recreation  opportimities  while 
providing  for  the  wise  use  and  sustained 
productivity  of  its  natural  resources 
*  *  *."  In  order  to  meet  the  purposes 


of  the  Act,  Congress  directed  the  Forest 
Service  to  administer  the  SRNRA  to, 
among  other  things,  provide  for  a  broad 
range  of  recreation  uses  and  improve 
fisheries  and  water  quality.  Subject  to 
valid  existing  rights.  Congress 
prohibited  locatable  mineral  operations, 
prohibited  mineral  leasing  (including 
leasing  of  geothermal  resources),  and 
limited  the  extraction  of  mineral 
materials  within  the  SRNRA  to 
situations  where  the  material  extracted 
is  used  for  construction  and 
maintenance  of  roads  and  other 
facilities  within  the  SRNRA  and  in 
certain  areas  specifically  excluded  bom 
the  SRNRA  by  the  Act. 

The  SRNRA  consists  of  approximately 
300.000  acres  of  National  Forest  System 
lands  in  the  Six  Rivers  National  Forest 
in  northern  California.  The  Act  divided 
the  SRNRA  into  eight  distinct 
management  areas  and  specified  a 
management  emphasis  for  each.  There 
are  also  four  areas  within  the  exterior 
boundary  of  the  SRNRA  that  are 
expressly  excluded  bom  the  provisions 
of  the  Act. 

One  of  the  eight  management  areas 
established  by  the  Act  is  the  Siskiyou 
Wilderness,  most  of  which  was 
established  on  September  26,  1984.  The 
Gasquet-Orleans  Corridor  was  added  to 
the  Siskiyou  Wilderness  by  the  Act  in 
1990.  The  Act  specified  that  the 
Siskiyou  Wilderness  be  managed 
pursuant  to  the  provisions  of  the 
Wilderness  Act.  In  accordance  with 
section  4(d)(3)  of  the  Wilderness  Act, 
the  federal  lands  within  the  Siskiyou 
Wilderness  (excluding  the  Gasquet- 
Orleans  Corridor  addition)  were 
withdrawn  from  the  operation  of  the 
mining  and  mineral  leasing  laws, 
subject  to  valid  existing  rights,  as  of 
September  26,  1984. 

'The  Act  also  redesignated  the 
following  rivers  or  river  segments  and 
some  of  their  tributaries  as  components 
of  the  National  Wild  and  Scenic  Rivers 
System:  (1)  The  Smith  River;  (2)  the 
Middle  Fork  of  the  Smith  River;  (3)  the 
North  Fork  of  the  Smith  River,  (4)  the 
Siskiyou  Fork  of  the  Smith  River,  and 
(5)  the  South  Fork  of  the  Smith  River. 
These  same  rivers  and  most  of  the 
designated  tributaries  had  previously 
been  designated  components  of  the 
Wild  and  Scenic  Rivers  System  on 
January  19, 1981,  pursuant  to  section 
2(a)(ii)  of  the  Wild  and  Scenic  Rivers 
Act.  The  Act  designated  as  wild 
segments  two  tributaries  which  had  not 
been  designated  on  January  19,  1981 — 
Peridotite  Creek,  tributary  to  the  North 
Fork  of  the  Smith  River;  and  Harrington 
Creek,  tributary  to  the  South  Fork  of  the 
Smith  River  which  is  within  the 
Siskiyou  Wilderness.  The  Act  also 
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changed  the  classification  of  some 
tributaries  designated  in  1981  from 
recreational  to  scenic  or  wild.  For 
example,  the  lower  2.5  mile  segment  of 
Myrtle  Creek,  tributary  to  the  Middle 
Fork  of  the  Smith  River,  was  reclassified 
as  wild.  In  the  Act.  Congress  directed 
that  these  wild  and  scenic  rivers  and 
their  designated  tributaries  be 
administered  in  accordance  with  the 
Act  and  the  Wild  and  Scenic  Rivers  Act. 
In  the  event  of  a  conflict  between  the 
provisions  of  these  two  statutes. 
Congress  specified  that  provisions  of  the 
more  restrictive  statute  would  apply.  In 
accordance  with  section  9(a)(iii)  of  the 
Wild  and  Scenic  Rivers  Act.  the  federal 
lands  within  segments  of  wild  and 
scenic  rivers  classified  "wild"  are 
withdrawn  from  the  operation  of  the 
mining  and  mineral  leasing  laws, 
subject  to  valid  existing  rights. 

Consequently,  there  are  three  different 
dates  of  withdrawal  which  apply  to 
federal  lands  within  the  SRNRA. 
Federal  lands  within  segments  of  the 
aforementioned  five  wild  and  scenic 
rivers  that  were  originally  classified 
"wild"  were  withdrawn  from  the 
operation  of  the  mining  and  mineral 
leasing  laws  subject  to  valid  existing 
rights  on  January  19.  1981.  pursuant  to 
the  Wild  and  Scenic  Rivers  Act.  Federal 
lands  within  the  Siskiyou  Wilderness 
(excluding  the  Gasquet-Orleans  Corridor 
addition)  not  previously  withdrawn 
were  withdrawn  subject  to  valid 
existing  rights  on  September  26.  1984, 
pursuant  to  the  Wilderness  Act.  The 
remaining  federal  lands  in  the  SRNRA 
(including  segments  of  the 
aforementioned  wild  and  scenic  rivers 
that  had  originally  been  classified 
"scenic"  or  "recreational"  and  the 
Gasquet-Orleans  Corridor  addition  to 
the  Siskiyou  Wilderness)  were 
withdrawn  subject  to  valid  existing 
rights  on  November  16,  1990,  pursuant 
to  the  Act. 

Mining  and  prospecting  for  minerals 
have  been  an  important  part  of  the 
history  of  the  Smith  River  area  since  the 
1850's.  Mining  o{>erations  within  the 
Smith  River  area  historically  have  been 
small-scale  placer  gold  exploration  and 
recovery  operations  within  the  bed  and 
banks  of  the  Smith  River  and  its  main 
tributaries.  Panning,  sluicing,  and 
dredging  operations  occur 
predominantly  during  the  summer 
months.  In  recent  years,  large,  low-grade 
nickel-cobalt  resources  in  the  uplands  of 
the  Smith  River  watershed  have 
attracted  attention.  As  of  May  1997, 
there  were  approximately  305  mining 
claims,  covering  about  7.700  acres  of 
National  Forest  System  lands  within  the 
SRNRA.  However,  none  of  these  claims 
are  for  mill  site  locations.  There  are  no 


active  operations  on  lands  with 
outstanding  mineral  rights.  As  of  July  1. 
1997,  two  plans  of  operations  have  been 
approved  for  the  1997  operating  season. 

In  section  8  of  the  Act,  Congress 
addressed  to  what  extent  mineral 
operations  would  be  authorized  within 
the  SRNRA.  Section  8(a)  of  the  Act 
withdrew  all  federal  lands  in  the 
SRNRA  fitim  the  operation  of  the  United 
States  mining  and  mineral  leasing  laws 
(including  laws  governing  the  leasing  of 
geothermal  resources)  subject  to  valid 
existing  rights.  As  noted  earlier,  the 
withdrawal  would  apply  only  to  those 
federal  lands  which  had  not  previously 
been  withdrawn  under  the  authority  of 
the  Wild  and  Scenic  Rivers  Act  or  the 
Wilderness  Act. 

Section  8(b)  of  the  Act  precluded  the 
issuance  of  patents  for  locations  and 
claims  made  under  United  States 
mining  laws  prior  to  the  establishment 
of  the  SRNRA. 

Section  8(c)  of  the  Act  prohibited 
locatable  mineral  operations  within  the 
SRNRA  except  where  valid  existing 
rights  are  present.  This  subsection  also 
prohibited  the  issiiance  of  new  mineral 
leases  for  lands  in  the  SRNRA  and, 
except  where  valid  existing  rights  are 
present,  prohibited  operations  on 
existing  mineral  leases  for  lands  in  the 
SRNRA.  Section  8(c}  further  prohibited 
the  issuance  of  new  contracts  or  permits 
for  lands  in  the  SRNRA  authorizing  the 
extraction  of  mineral  materials  sudb  as 
stone,  sand,  and  gravel  unless  those 
mineral  materials  are  to  be  used  in  the 
construction  and  maintenance  of  roads 
and  other  facilities  within  the  SRNRA 
and/or  the  excluded  areas.  Finally, 
section  8(c)  prohibited  operations 
conducted  pursuant  to  existing  mineral 
material  contracts  and  permits,  except 
where  valid  existing  rights  are  present. 

Section  8(d)  directed  the  Secretary  to 
promulgate  supplementary  regulations 
to  promote  and  protect  the  purposes  for 
which  the  SRNRA  was  designated. 

The  only  locatable  mineral 
development  activities  that  may  occur 
in  the  SRNRA  are  (1)  those  for  the 
purpose  of  gathering  information  to 
confirm  or  demonstrate  a  discovery  of  a 
valuable  mineral  deposit  made  prior  to 
the  date  that  the  lands  at  issue  were 
withdrawn  from  the  operation  of  the 
United  States  mining  laws;  (2)  those  for 
the  purpose  of  obtaining  evidence  for  a 
mineral  contest  hearing;  and  (3)  those 
for  which  the  Forest  Service  has 
confirmed  that  valid  existing  rights  are 
present  and  for  which  the  Forest  Service 
has  issued  the  required  authorization  for 
the  proposed  operations. 

Mineral  material  operations  may  also 
occur  in  the  SRNRA  pursuant  to 
contracts  or  permits  issued  on  or  after 


November  16, 1990,  providing  that  the 
mineral  materials  are  to  be  used  in  the 
construction  and  maintenance  of  roads 
and  other  facilities  within  the  SRNRA 
and/or  the  excluded  areas.  Exercise  of 
outstanding  mineral  rights  may  also 
occur  in  the  SRNRA  after  the  Forest 
Service  has  confirmed  that  those  rights 
are  present  and  has  issued  any  required 
authorization  for  those  proposed 
operations. 

On  or  about  November  8,  1994, 
Cahfomia  Nickel  Corporation  (the 
"Corporation"),  the  largest  mining  claim 
holder  in  the  SRNRA,  filed  suit  against 
the  Department  of  Agriculture  in  the 
United  States  CNstrict  Court  for  the 
Northern  District  of  California  alleging 
violations  of  the  Act  {California  Nickel 
Corporation  v.  Glickman,  No.  C94— 3904 
DLJ  (N.D.  Cal.)).  Specifically,  the 
Corporation  alleged  that  the  Department 
had  unreasonably  delayed  in 
promulgating  the  subject  regulations 
which  are  required  under  the  Act.  The 
Forest  Service  did  not  disagree  that 
Section  8(d)  requires  the  promulgation 
of  regulations;  and,  in  fact,  the  agency 
had  made  some  preliminary  progress  in 
developing  regulations  prior  to  the 
initiation  of  this  lawsuit. 

Following  the  publication  of  final 
supplementary  regulations  by  the  Forest 
Service  in  the  Federal  Register  on  April 
3,  1996,  the  Corporation  amended  its 
complaint  to  challenge  the  substance  of 
the  final  regulations.  Among  other 
things,  the  Corporation  alleged  that  the 
final  rule  was  arbitrary  and  capricious 
and  violated  the  due  process  protections 
afforded  under  the  United  States 
Constitution. 

The  Government  disagreed.  However, 
on  March  14, 1997,  the  district  court 
agreed  with  the  Corporation  and  set     r" 
aside  the  April  3,  1996.  final 
supplementary  regulations.  Specifically, 
the  court  held  that  the  provision  in  the 
final  rule  which  limited  to  five  years  the 
period  for  which  a  plan  of  operations 
may  be  approved  was  arbitrary  and 
capricious,  because  the  agency  had 
failed  to  adequately  address  whether 
such  a  provision  might  result  in  a  taking 
of  private  property.  The  court 
additionally  held  that  the  failure  to 
establish  a  timetable  for  the  Forest 
Service's  review  of  plans  of  operations 
was  arbitrary  and  capricious,  because 
the  rationale  for  not  having  a  timetable 
had  not  been  adequately  presented. 
Finally,  the  court  held  that  the  Forest 
Service's  failure  to  include  a  provision 
in  the  final  rule  that  would  enable  an 
operator  to  obtain  review  by  the 
Ctepartment  of  the  Interior  of  a  Forest 
Service  determination  that  the  operator 
did  not  possess  valid  existing  rights  was 
a  denial  of  due  process. 
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Although  the  Department  respectfully 
disagrees  with  the  district  court's 
analysis  of  the  legal  sufficiency  of  the 
April  3,  1996,  final  rule,  it  chose  not  to 
seek  an  appeal  before  the  Court  of 
Appeals  for  the  Ninth  Circuit,  since  it 
would  inevitably  add  more  time  to  what 
has  already  become  a  lengthy  process. 
Rather,  the  decision  was  made  to 
modify  those  provisions  of  the  April  3, 
1996,  final  rule  which  the  district  court 
deemed  objectionable,  in  a  way  that 
would  ensure  that  the  purposes  for 
which  Congress  established  the  SRNRA 
would  not  be  compromised.  This  new 
proposed  rule  reflects  that  balance. 

Provisions  of  the  Proposed  Rule 

This  proposed  rule  has  been  prepared 
pursuant  to  section  8(d)  of  the  Act  and 
it  addresses  the  concerns  identified  by 
the  district  court  in  its  March  14,  1997, 
decision.  The  proposed  rule  would 
supplement  existing  Forest  Service 
regulations  pertaining  to  locatable 
mineral  operations  and  mineral  material 
operations  in  the  SRNRA  and  provide 
ne\^k«gulations  pertaining  to 
outstanding  mineral  rights  on  National 
Forest  System  lands  in  the  SRNRA. 
Accordingly,  mineral  operations  in  the 
SRNRA  would  be  subject  not  only  to  the 
provisions  of  this  rule,  but  also  to  the 
applicable  provisions  of  36  CFR  parts 
228,  251,  and  261,  among  others.  The 
proposed  rule  clearly  states  that  if  there 
is  a  conflict  or  inconsistency  between 
this  rule  and  other  applicable 
regulations,  this  rule  would  take 
precedence  to  the  extent  permitted  by 
law. 

The  proposed  rule  divides  mineral 
operations  in  the  SRNRA  into  three 
categories — operations  for  locatable 
minerals  under  the  United  States 
mining  laws,  operations  for  outstanding 
mineral  rights,  and  operations  for 
mineral  materials.  The  Act  withdrew  all 
federal  lands  within  the  SRNRA  bom 
operation  of  the  mineral  leasing  laws, 
including  the  laws  governing  the  leasing 
of  geothermal  resources,  subject  to  valid 
existing  rights.  Since  no  new  leases  can 
be  issued  and  there  are  no  existing 
mineral  leases  within  the  SRNRA, 
leasing  will  not  be  discussed  in  the 
proposed  rule.  In  addition,  there  are  no 
reserved  mineral  rights  in  the  SRNRA; 
consequently,  there  is  no  need  to 
address  this  category  of  mineral 
ownership  in  the  proposed  rule.  In  the 
event  that  reserved  mineral  rights  are 
established  at  some  later  date  in  the 
SRNRA,  the  agency  will  evaluate  the 
applicable  regulations  currently  set 
forth  at  36  CFR  251.15  to  determine 
whether  sufficient  protection  can  be 
afforded  for  the  values  for  which  the 
SRNRA  was  established.  If  not,  then  the 


agency  would  evaluate  the  need  for 
further  amendments  to  this  rule. 

The  proposed  rule  is  specifically 
designed  to  supplement  existing 
locatable  mineral  regulations  at  36  CFR 
part  228,  subpart  A,  and  thus  to  provide 
a  greater  degree  of  protection  for  the 
natural  resource  values  identified  in  the 
SRNRA  than  would  be  provided  imder 
current  regulations  alone.  This 
additional  protection  would  be 
accomplished  through:  (1)  The 
expansion  of  the  types  of  mineral 
operations  subject  to  the  requirement  for 
a  plan  of  operations;  (2)  the 
establishment  of  additional  reclamation 
standards;  (3)  the  recognition  that  the 
Forest  Service  may  disapprove  a  plan  of 
operations;  (4)  a  procedure  to  modify  a 
previously  approved  plan  of  operations; 
and  (5)  expedited  suspension 
procedures  when  harm  or  damage  to 
resources  or  to  people  is  imminent  or  is 
occurring.  These  and  the  other 
provisions  of  the  proposed  rule  would 
enablelffie  Forest  Service  to  administer 
mineral  operations  in  the  SRNRA 
consistent  with  the  purposes  for  which 
the  area  was  established. 

Section-by-Section  Explanation  of  the 
Proposed  Rule 

This  proposed  rule  would  establish  a 
new  subpart  G,  Smith  River  National 
Recreation  Area,  in  part  292  of  Title  36 
of  the  Code  of  Federal  Regulations.  A 
section-by-section  explanation  of  the 
proposed  rule  follows. 

Section  292.60,  Purpose  and  Scope 

Paragraph  (a)  of  the  proposed  rule  in 
§  292.60  explains  that  the  purpose  of 
this  rule  is  to  establish  the  rules  and 
procedures  for  regulating  mineral 
operations  on  National  Forest  System 
lands  in  the  SRNRA  so  that  they  are  in 
conformance  with  the  Act.  Paragraph  (b) 
explains  that  rules  and  proceduires  in 
this  rule  apply  only  to  mineral 
operations  on  National  Forest  System 
lands  in  the  SRNRA.  Paragraph  (c)  notes 
that  this  rule  supplements  existing 
Forest  Service  regulations  and  that 
mineral  operations  on  National  Forest 
System  lands  in  the  SRNRA  v*rill 
continue  to  be  subject  to  other 
applicable  regulations  governing  these 
activities,  particularly  parts  228,  251, 
and  261  of  this  chapter.  Paragraph  (d) 
states  that,  to  the  extent  allowable  by 
law,  the  provisions  of  this  rule  shall 
take  precedence  over  the  provisions  of 
other  applicable  regulations  if  there  is  a 
conflict  or  inconsistency  between  them. 
Finally,  paragraph  (e)  states  that  certain 
mineral  operations  approved  before  the 
effective  date  of  this  proposed  rule 
would  continue  to  operate  under  the 
conditions  of  approval,  including  the 


specified  period  of  operations, 
providing  that  those  operations  are 
based  on  the  existence  of  valid  existing 
'  rights. 

Section  292.61,  Definitions 

This  section  defines  special  terms 
used  in  the  proposed  rule,  some  of 
which  have  been  previously  established 
or  used  in  other  rules  or  directives. 
However,  the  definitions  included  in 
the  proposed  §  292.61  define  the  terms 
as  they  are  used  in  this  proposed  rule. 

Section  292.62,  Valid  Existing  Rights 

Proposed  §  292.62(a)  sets  forth  the  ^ 
definition  of  "valid  existing  rights" 
which  the  agency  v«rill  use  in  making  its 
determination  concerning  whether  an 
applicant  may  engage  in  mining  activity 
in  the  SRNRA.  The  date  of  withdrawal 
of  National  Forest  System  lands  in  the 
SRNRA  bom  the  operation  of  the 
mining  and  mineral  leasing  laws  differs 
depending  on  whether  the  lands  are 
within  segments  of  the  five  wild  and 
scenic  rivers  and  their  tributaries 
originally  classified  "wild",  the 
Siskiyou  Wilderness  (excluding  the 
Gasquet-Orleans  Corridor  addition),  or 
the  rest  of  the  SRNRA  (including  the 
scenic  and  recreational  segments  of  the 
five  wild  and  scenic  rivers  and  their 
designated  tributaries  and  the  Gasquet- 
Orleans  Corridor  addition  to  the 
Siskiyou  Wilderness).  These  withdrawal 
dates  are  critical  in  the  determination  of 
^alid  existing  rights. 

Proposed  §  292.62(b)  clarifies  the 
limitation  of  a  mineral  operation  that 
the  operator  is  permitted  to  conduct  in 
order  to  confirm  discovery  of  a  valuable 
mineral  deposit.  This  provision  would 
authorize  the  approval  of  a  plan  of 
operations  for  limited  mineral 
operations  for  the  purposes  of  gathering 
information  to  confirm  or  demonstrate 
the  discovery  of  a  valuable  mineral 
deposit  made  prior  to  the  date  that  the 
lands  at  issue  were  withdrawn  from  the 
operation  of  the  United  States  mining 
laws.  Such  operations  may  be  necessary 
in  certain  circumstances  to  meet  the 
requirements  of  §  292.64(a)  or  to  obtain 
evidence  for  an  upcoming  mineral 
contest  hearing.  Case  law  discusses  the 
limited  circumstances  where  an 
operator  may  conduct  mining 
operations  in  areas  withdrawn  bom 
mineral  entry  prior  to  a  final 
determination  of  valid  existing  rights 
[United  States  v.  Mavros,  122  IBLA  297 
(1992)  and  United  States  v.  Crowley.  124 
IBLA  374  (1992)).  First  an  operator 
must  demonstrate  that  there  has  been  an 
exposure  of  valuable  minerals.  If  such  a 
showing  is  made,  authorization  may  be 
granted  for  the  mining  claimant  to  enter 
the  claim(s)  to  gather  information  to 
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substantiate  that  a  discovery  existed  as 
of  the  date  of  withdrawal  and,  if 
necessary,  the  date  of  an  impending 
contest  hearing.  The  scope  of  the  • 

mineral  operations  which  may  be 
approved  pursuant  to  this  section  is 
limited  to  confirming  the  pre-existing 
discovery  of  a  valuable  mineral  deposit 
and  confirming  the  extent  of  the  mineral 
deposit.  Mineral  operations  which 
constitute  prospecting  or  exploration  or 
any  other  type  of  activity  to  disclose  a 
deposit  not  exposed  prior  to  the 
withdrawal  are  not  allowed.  Examples 
of  the  type  of  limited  activities  for 
information  gathering  purposes  that 
have  been  found  permissible  include 
drilling  to  sample  a  previously 
disclosed  valuable  mineral  deposit  or 
reopening  a  caved  portion  of  a 
previously  driven  adit  to  take  samples 
of  the  mineral  that  had  been  exposed 
prior  to  withdrawal  of  the  lands  &om 
mineral  entry.  However,  an  operator  has 
no  right  to  conduct  any  mining 
activities  on  land  withdrawn  from 
mineral  entry  to  find  mineralization 
rather  than  to  confirm  the  existence  and 
extent  of  valuable  mineral  deposits 
previously  found. 

Section  292.63,  Plan  of  Operations 
Supplementary  Requirements 

Proposed  §  292.63(a]  would  reduce 
the  amount  of  discretion  that  the 
authorized  officer  currently  has  under 
36  CFR  228.4(a)  in  determining  whether 
a  plan  of  operations  or  a  notice  of  intents 
is  required  for  a  proposed  mineral 
operation.  In  addition  to  the 
requirements  of  36  CFR  228.4  for 
submitting  a  plan  of  operations  or  a 
notice  of  intent,  this  proposed  rule 
would  require  a  plan  of  operations  for 
some  mineral  operations  that  in  other 
locations  may  have  been  routinely 
conducted  under  a  notice  of  intent.  For 
example,  to  operate  mechanical  or 
motorized  equipment  such  as  a  suction 
dredge  and  sluice  under  the  proposed 
rule  would  require  a  plan  of  operations. 
Given  the  special  status  of  the  SRNRA 
and  the  special  statutory  management 
direction  for  the  area  set  by  Congress, 
further  regulation  of  these  kinds  of 
operations  is  necessary  in  order  to 
maintain  the  resource  values  which 
prompted  its  designation. 

Many  information  requirements 
specified  in  proposed  §  292.63(b)  are  for 
the  same  information  that  has  been 
routinely  gathered  by  the  Forest  Service 
from  Bureau  of  Land  Management 
records,  county  records,  and  the 
operator  when  a  plan  of  operations  is 
submitted  for  an  area  withdrawn  from 
the  operation  of  the  United  States 
mining  laws  subject  to  valid  existing 
rights.  Requiring  the  operator  to  submit 


this  information  as  part  of  the  plan  of 
operations  should  decrease  the  cost  and 
the  amount  of  time  it  takes  for  the  Forest 
Service  to  collect  the  information,  and, 
thereby,  to  make  a  valid  existing  rights 
determination. 

Proposed  §  292.63(c)  outlines  the 
minimum  operating  information  that 
must  be  included  in  a  plan  of  operations 
in  the  SRNRA.  The  information 
requirements  found  at  36  CFR  228.4(c) 
and  228.8  that  are  generally  applicable 
for  a  plan  of  operations  on  National 
Forest  System  lands  are  also  applicable 
to  a  plan  of  operations  proposed  within 
the  SRNRA.  In  addition  to  these  specific 
information  requirements,  this  proposed 
rule  would  require  an  operator  who  is 
not  the  claim  owner  to  submit  a  copy  of 
the  authorization  granting  the  operator 
permission  to  conduct  operations  on  a 
mining  claim  owned  by  another  party. 

Proposed  §  292.63(c)  (1),  (2),  and  (3) 
would  require  an  operating  plan  to 
address  environmental  protection 
requirements  of  §  228.2  by  identifying 
hazardous  materials,  toxic  materials, 
and  similar  chemical  substances  to  be 
used  during  mineral  operations  and 
how  they  will  be  disposed  of; 
identifying  the  character  and 
composition  of  mineral  wastes  that  will 
be  used  or  generated  and  a  proposed 
method  or  strategy  for  the  placement, 
control,  isolation,  or  removal  of  the 
wastes;  and  how  public  health  and 
safety  are  to  be  maintained.  Proposed 
§  292.63(c)  (1),  (2)  and  (3)  are  proposed 
in  order  to  protect  natural  resources 
from  unnecessary  environmental 
damage  and  to  protect  human  health 
and  safety  as  well  as  wildlife  from 
unnecessary  or  dangerous  risk  from 
exposure  to  hazardous  or  toxic 
substances.  There  are  significant 
environmental  problems  associated  with 
past  mining  activities  and  practices  that 
could  have  been  avoided  or  mitigated  if 
preliminary  waste  characterization  or 
the  proper  storage,  use  and  disposal  of 
hazardous  substances  had  occurred.  For 
example,  mining  activities  when  sulfide 
minerals  (e.g.,  pyrite,  marcasite,  and 
pyrrhotite)  are  present  are  likely  to 
produce  acid  rock  drainage  resulting  in 
contamination  of  waters  of  the  United 
States  and  destruction  of  fish, 
amphibians,  biota,  and  vegetation. 
Improper  storage  or  use  of  mercury  or 
cyanide  in  gold  recovery  operations 
have  resulted  in  contamination  of  soils 
and  surfiace  and  ground  water  and  may 
adversely  affect  fish  and  wildlife,  as 
well  as  pose  a  risk  to  human  health  and 
safety.  Suction  dredge  operations  utilize 
petroleum  products,  which  if 
improperly  used,  stored  or  disposed  of, 
result  in  contamination  of  soils  and 
water  and,  potentially,  groundwater,  as 


well  as  adversely  affecting  fish  and 
wildlife.  The  SRNRA  has  habitat  for 
threatened  and  endangered  species.  It  is 
also  a  popular  recreation  area.  If  mine 
waste  is  characterized  at  the  plan  of 
operations  stage,  then  that  information 
can  be  used  to  determine  the 
appropriate  mine  design  and  to 
determine  the  treatment  and  disposal  of 
waste  and  tailings  to  mitigate  impacts 
and  prevent  unnecessary  environmental 
damage  and  risks  to  people,  fish,  and 
wildlife.  Likewise,  if  hazardous 
materials  and  other  toxic  materials, 
including  but  not  limited  to  pesticides, 
herbicides,  and  petroleum  products,  are 
described  at  the  plan  of  operations 
stage,  then  that  information  can  be  used 
to  prevent  improper  use,  storage,  and 
disposal. 

Proposed  §  292.63(c)(3)  would  require 
reclamation  concurrent  with  operations 
to  the  extent  practicable.  The  existing 
regulations  at  36  CFR  228.8(g)  allow  the 
authorized  officer  several  options  for 
determining  when  reclamation  activities 
can  occur.  These  activities  can  take 
place  upon  depletion  of  the  mineral 
deposit,  during  the  operation  if 
practicable,  or  within  one  year  after  the 
operations  have  concluded,  unless  the 
authorized  officer  allows  for  a  longer 
time.  In  contrast,  reclamation  activities 
for  mineral  operations  under  the 
proposed  rule  would  occur  concurrenUy 
with  the  mineral  operations  whenever 
practicable.  A  requirement  for 
concurrent  reclamation  would  allow  for 
the  land  disturbed  by  the  mining 
activity  to  be  reclaimed  in  the  shortest 
possible  time.  This  requirement  is 
consistent  with  the  statutory 
requirements  to  protect  and  preserve  the 
values  of  the  SRNRA. 

Section  292.64,  Plan  of  Operations 

Proposed  §  292.64  establishes  the 
procedures  by  which  a  plan  of  operation 
for  mineral  operations  on  mining  claims 
in  the  SRNRA  would  be  processed. 

Proposed  §  292.64(a)  explains  that  the 
first  item  considered  by  the  authorized 
officer,  except  when  the  plan  is  for 
limited  mineral  operations  for  purposes 
described  in  §  292.62(b),  is  whether  the 
plan  contains  sufficient  information  for 
the  Forest  Service's  review  of  the 
operator's  claim  that  valid  existing 
rights  are  present.  For  reasons  of 
efficiency,  it  is  logical  for  the  authorized 
officer  to  first  determine  whether  valid 
existing  rights  are  present  before 
reviewing  that  part  of  the  plan  which 
describes  how  the  operator  proposes  to 
develop  the  mineral  deposit.  The 
proposed  rule  specifies  that  within  120 
days  of  the  submission  of  a  plan  of 
operations,  the  authorized  officer  must 
notify  the  operator  in  writing  whether 
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the  inforrnation  provided  was  sufficient 
for  the  Forest  Service's  review  of  the 
operator's  claim  that  valid  existing 
rights  are  present.  If  the  authorized 
officer  concludes  that  additional 
information  from  the  operator  is 
necessary  to  review  the  operator's  claim 
that  valid  existing  rights  are  present,  he 
or  she  shall  inform  the  operator  of  what 
information  needs  to  be  provided.  Upon 
the  submission  of  all  such  information, 
the  authorized  officer  shall  promptly 
notify  the  operator  in  writing  of  the 
anticipated  date  of  completion  of  the 
valid  existing  rights  determination, 
which  shall  not  be  more  than  two  years 
from  the  date  of  the  notice.  If  the 
operator  fails  to  provide  sufficient 
information  for  the  Forest  Service's 
review  of  the  operator's  claim  that  valid 
existing  rights  are  present,  the  Forest 
Service  has  no  obligation  to  evaluate 
whether  the  operator  has  valid  existing 
rights  or  to  process  the  operator's 
proposed  plan  of  operations. 

An  on-tne-ground  examination  and 
written  report  by  a  certified  mineral 
examiner  is  required  for  the  agency  to 
make  a  determination  of  valid  existing 
rights  for  unpatented  mining  claims 
located  within  the  SRNRA.  The  field 
examination  and  report  may  often  take 
as  much  as  two  years  to  complete,  due 
to  such  factors  as  the  weather, 
accessibility  of  field  sites,  the 
availability  of  qualified  personnel, 
preparation  of  environmental 
documents  for  sampling,  and  research 
and  analysis. 

The  season  for  conducting  field  work 
in  the  SRNRA  in  order  to  determine 
valid  existing  rights  is  limited  to 
approximately  five  months,  May 
through  September,  due  to  thn  weather. 
This  area  annually  receives  about  80-90 
inches  of  rain,  predominantly  from 
October  through  April.  Back  country 
roads  and  trails  to  mining  claims  may 
become  impassable,  and  rain  swollen 
rivers  and  streams  cannot  be  safely 
sampled  for  gold  placer  deposits  until 
the  waters  recede  in  the  spring.  During 
the  winter,  the  agency  determines  the 
schedule  for  field  examinations  of 
mining  claims;  therefore,  mining  plans 
of  operations  that  are  submitted  to  the 
Forest  Service  during  the  spring  or 
summer  months  cannot  be  scheduled 
until  the  following  winter. 

The  scheduling  of  mining  claim 
examinations  is  also  greatly  affected  by 
the  availability  of  certified  review 
mineral  examiners  and  mineral 
examiners.  Forest  Service  manual 
direction  on  locatable  minerals  (FSM 
2803)  requires  that  only  Forest  Service 
certified  review  mineral  examiners  and 
mineral  examiners  conduct 
examinations  involving  mining  claim 


validity  and  valid  existing  rights 
determinations.  There  are  fifty-five  (55) 
certified  review  mineral  examiners  and 
mineral  examiners  nationwide,  but  only 
five  (5)  in  the  Pacific  Southwest  Region 
of  the  Forest  Service  where  the  SRNRA 
is  located.  Generally,  a  certified  mineral 
examiner  schedules  a  field  examination 
for  a  case  involving  validity  with  one 
year  advance  notice.  Complex  and/or 
large-scale  mining  cases  may  require 
two  or  more  mineral  examiners  working 
together  to  complete  the  project. 
Therefore,  the  on-the-ground 
examination  of  a  mining  claim  that  is 
required  for  deterinination  of  valid 
existing  rights  may  have  to  be  scheduled 
to  take  place  the  calendar  year  following 
the  submission  of  a  plan  of  operations. 

Field  examination  also  may  have  to  be 
preceded  by  a  review  of  the 
environmental  impacts  associated  with 
the  field  activity  pursuant  to  the 
National  Environmental  Policy  Act. 
Environmental  impacts  needs  to  be 
assessed  whenever  fieldwork  entails 
trenching  or  some  other  form  of 
excavation  to  prepare  the  site  for 
sampling  that  might  result  in  a 
disturbance  of  surface  resources.  The 
timeframes  for  conducting  such  a 
review  would  typically  depend  on  a 
number  of  factors  including,  among 
other  things,  the  magnitude  and  type  of 
the  proposed  sampling,  the  location  and 
accessibility  of  the  site,  other  scheduled 
field  examinations,  and  budgetary  and 
staff  constraints.  Generally,  however,  a 
field  examination  would  be  scheduled 
sometime  during  the  field  season  of  the 
year  after  the  plan  of  operations  is 
submitted. 

There  are  only  two  Certified  Review 
Mineral  Examiners  in  the  Pacific 
Southwest  Region.  After  the  field 
examination  is  complete,  the  Forest 
Service  must  analyze  the  data  collected 
and  prepare  a  written  report.  The 
analysis  typically  involves  estimating 
the  quantity  and  quality  pf  the  minerals 
in  the  deposit,  compiling  market  data, 
calculating  development  and 
production  costs  (including  reclamation 
and  environmental  mitigation  costs), 
and  preparing  discounted  cash  flow  or 
similar  analyses.  Additional  time  may 
be  needed  to  prepare  maps  and  exhibits 
and  to  present  the  data  and  findings  in 
a  written  report  that  must  be  approved     * 
by  a  certified  review  mineral  examiner. 
The  report  preparation  can  take  several 
months,  depending  upon  the 
complexity  of  the  case. 

Proposed  §  292.64(a)  also  would 
permit  the  authorized  officer,  uf>on  a 
finding  of  good  cause,  to  notify  the 
operator  in  writing  that  an  extension  of 
time  will  be  necessary  to  complete  the 
valid  existing  rights  determination. 


Situations  which  might  warrant  an 
extension  include,  but  are  not  limited 
to:  (1)  Inaccessibility  of  the  mining 
claims  for  a  substantial  part  of  a  field 
season  from  May  through  September 
due  to  fire,  flooding,  landslides,  or  other 
natural  conditions;  (2)  unavailability  of 
specialists  needed  to  conduct  a  ndneral 
examination  or  prepare  a  mineral  report 
due  to  other  non-discretionary  duties  or 
medical  leave;  and  (3)  significant  delays 
in  performing  surface  disturbing 
activities  on  the  mining  claim  required 
for  the  mineral  ej&unination  in  order  to 
comply  with  environmental  statutes  and 
regulations. 

Proposed  §  292.64(b)  explains  that  if 
the  authorized  officer  determines  that 
valid  existing  rights  are  not  present,  that 
officer  must  notify  the  operator  of  the 
determination,  the  reasons  for  the 
determination,  that  the  development 
activities  as  stated  in  the  plan  of 
operations  cannot  be  conducted,  and 
that  the  Forest  Service  will  transmit  its 
mineral  report  to  the  Bureau  of  Land 
Management  (BLM)  in  the  United  States 
Department  of  the  Interior  for  review 
along  with  a  request  that  the  BLM 
initiate  a  mineral  contest  action  against 
the  pertinent  mining  claims.  This  is 
consistent  with  long-standing  agency 
practice. 

Proposed  §  292.64(c)  provides  that 
determinations  by  the  authorized  officer 
that  valid  existing  rights  are  not  present 
will  be  regarded  as  final  agency  action 
not  subject  to  further  review  or 
administrative  appeal.  This  is  also 
consistent  with  long-standing  agency 
practice  that  adverse  determinations 
referred  to  the  Bureau  of  Land 
Management  are  not  decisions  subject  to 
appeal  since  the  BLM  retains  the 
statutory  authority  to  make  the  final 
determination. 

Proposed  §  292.64(d)  explains  that  if 
the  authorized  officer  determines  that 
valid  existing  rights  are  present,  then 
the  officer  will  notify  the  operator  of  the 
determination  and  that  the  review  of  the 
operational  details  of  the  plan  will 
proceed.  The  authorized  officer  may,  if 
he  or  she  desires,  inform  the  operator  of 
the  estimated  time  he  or  she  thinks  will 
be  necessary  to  complete  the  evaluation 
of  the  plan  of  operations.  Although  the 
agency  is  committed  to  processing  the 
plan  of  operations  as  expeditiously  as 
possible,  there  are  two  reasons  the 
proposed  rule  does  not  specify  the  time 
by  which  the  review  will  be  completed. 
First,  the  time  to  complete  the  review 
of  a  plan  of  operations  will  vary 
dramatically  from  case  to  case 
depending  upon  the  scope  of  the  mining 
activity  contemplated  by  the  operator 
and  the  legal  requirements  with  which 
the  Forest  Service  must  comply  in 
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conducting  the  review.  The  review  of 
some  proposals  for  small-scale  mining 
activities  that  will  have  a  de  minimis 
effect  on  SRNRA  lands  and  resources 
could  be  completed  in  a  few  weeks.  The 
review  of  proposals  for  large-scale 
mining  operations  which  would  have 
substantial  effects  on  SRNRA  lands  and 
resources,  on  the  other  hand,  may  take 
a  few  years  to  complete.  This  disparity 
is  based  primarily  on  the  legal 
requirements  associated  with  agency 
evaluation  of  proposed  actions  which 
could  have  a  major  environmental 
impact.  Specifically,  compliance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Endangered  Species  Act  (ESA),  and  the 
National  Historic  Preservation  Act 
(NHPA).  among  others,  can  frequently 
take  several  years. 

In  most  instances,  a  review  of  large- 
scale  mining  operations  in  the  SRNRA 
would  necessarily  entail  the  preparation 
of  an  environmental  impact  statement 
(EIS)  pursuant  to  NEPA,  cdnsultation 
with  the  National  Marine  Fisheries 
Service  and/or  the  United  States  Fish 
and  Wildlife  Service  regarding  the  effect 
of  the  proposed  operation  on  threatened 
and  endangered  species  pursuant  to  the 
ESA,  and  consultation  with  the 
Advisory  Council  on  Historic 
Preservation  regarding  the  eH^ect  of  the 
activity  on  sites  included  in  the 
National  Register  of  Historic  Places 
pursaunt  to  the  NHPA.  Thus,  given  the 
extreme  variability  in  the  time  it  will 
take  to  complete  its  review,  the  Forest 
Service  has  concluded  that  it  would  be 
inappropriate  to  establish  in  this  rule  a 
"one  size  fits  all"  timeframe  for 
reviewing  plans  of  operations 
irrespective  of  the  type  of  mining 
operation  proposed  or  the  potential 
impact  the  activity  might  have  on 
SRNRA  lands  and  resources. 

Second,  as  noted  above,  where  large- 
scale  mining  operations  are 
contemplated,  the  Forest  Service  is 
legally  required  to  consult  with  several 
other  federal  agencies  as  part  of  its 
review  of  the  plan  of  operations. 
Although  these  other  agencies  share  the 
Forest  Service's  desire  to  fulfill  their 
obligations  as  quickly  and  efficiently  as 
possible,  the  Forest  Service  recognizes 
that  it  has  no  control  over  how  these 
other  agencies  determine  their  priorities 
and  allocate  their  resources.  Thus,  it  is 
deemed  inappropriate  for  the  Forest 
Service  to  establish  a  definite  time  for 
completing  its  review  of  a  plan  of 
operations  since  completing  this  task 
depends,  at  least  in  pari,  on  input  bom, 
and  consultations  with,  other  agencies 
that  are  beyond  the  purview  of  this 
regulation  and  outside  the  Department 
of  Agriculture. 


Proposed  §  292.64(e)  states  that  after 
the  minimum  informational 
requirements  concerning  the  operational 
part  of  the  plan  of  operations  has  been 
submitted,  the  authorized  officer  shall 
notify  the  operator  in  writing  at  the 
conclusion  of  the  review  whether  the 
plan  has  been  approved  or  disapproved. 
These  information  requirements  are 
necessary  for  the  authorized  officer  to 
adequately  evaluate  the  operational 
portion  of  the  proposed  plan  of 
operations. 

Proposed  §  292.64(f)  would  require 
the  authorized  officer  to  explain  the 
basis  for  a  decision  not  to  approve  the 
plan  of  operations.  It  is  current  agency 
policy  for  the  agency  to  notify  the 
operator  whether  the  proposed  plan  of 
operations  is  approved  or  not,  and  if 
not,  a  written  explanation  why  it  can 
not  be  approved. 

Proposed  §  292.64(g)  would  require 
the  authorized  officer  to  establish  the 
time  period  for  which  a  plan  of 
operations  would  be  approved.  The  time 
period  would  be  determined  on  k  case- 
by-case  basis  but  would  be  based  upon 
the  minimum  amount  of  time  that 
would  be  reasonably  necessary  to 
complete  the  activities  set  ioTth  in  the 
plan  of  operations. 

Proposed  §  292.64(h)  is  a  provision 
that  would  enable  the  authorized  officer 
to  review  and  modify  a  previously 
approved  plan  of  operations  under  a 
strictly  limited  set  of  circumstances.  For 
example,  a  modification  may  be 
necessary  to  bring  a  previously 
approved  plan  of  operations  into 
conformance  with  applicable  law  and 
regulation.  Or,  a  modification  may  be 
necessary  to  address  new  information 
such  as  the  listing  of  a  new  species  as 
threatened  or  endangered  which  was 
not  listed  the  time  the  plan  was 
approved. 

Proposed  §  292.64(i)  explains  that 
substantive  changes  to  an  already 
approved  plan  of  operations  proposed 
by  the  operator  must  be  reviewed  and 
approved  by  the  authorized  officer. 
Under  this  paragraph,  the  operator  has 
the  option  to  submit  a  modification  of 
an  approved  plan  of  operations,  as 
provided  for  in  36  CFR  228.4(e),  which 
clearly  identifies  the  elements  that  are 
different  from  the  previously  approved 
'plan  of  operations,  or  to  submit  a 
supplemental  plan  of  operations 
pursuant  to  36  CFR  228.4(d). 

Section  292.65,  Plan  of  Operations 
Suspension 

Proposed  §  292.65  authorizes  the 
authorized  officer  to  suspend  operations 
under  an  approved  plan  of  operations, 
if  the  operator  is  not  in  compliance  with 
applicable  law,  regulations,  or  the  terms 


and  conditions  of  the  approved  plan.  If 
an  operator  is  found  to  be  in 
noncompliance,  the  authorized  officer 
must  provide  the  operator  with  the 
reasons  why  the  mineral  operation  is 
not  in  compliance  with  the  laws, 
regulations,  or  the  approved  plan  of 
operations;  specify  what  the  operator 
has  to  do  to  come  into  compliance;  and 
specify  a  reasonable  time  period  to  abate 
the  noncompliance.  Generally,  the 
operator  will  have  at  least  30  days  from 
the  date  of  the  notice  to  correct  the 
noncompliance  before  a  suspension 
becomes  effective.  However,  for  those 
instances  that  present  an  imminent 
threat  of  harm  to  public  health,  safety, 
or  the  environment  or  where  such  harm 
is  already  occurring,  the  authorized 
officer  can  take  immediate  action  to 
alleviate  the  threat  or  damage.  The 
immediate  suspension  procedures 
would  allow  the  authorized  officer  to 
take  steps  to  avoid  or  minimize  the  risk 
of  harm  to  persons  and  the 
environment.  Under  the  immediate 
suspension  procedures,  the  authorized 
officer  would  be  required  to  notify  the 
operator  of  the  suspension  and  provide 
an  opportunity  for  response  only  after 
the  harm  or  risk  of  harm  has  been 
abated. 

Section  292.66,  Operating  Plan 
Requirements 

Proposed  §  292.66  establishes  that 
operating  plans  are  required  for 
operations  involving  outstanding 
mineral  rights;  that  is.  mineral  rights 
owned  by  a  party  other  than  the  surface 
owner  at  the  time  the  surface  estate  was 
conveyed  to  the  Federal  government. 

Proposed  §  292.66(a)  specifies  that  all 
individuals  who  want  to  exercise 
outstanding  mineral  rights  in  the 
SRNRA  must  submit  an  operating  plan 
to  the  authorized  officer. 

Proposed  §  292.66(b)  specifies  the 
information  that  an  operator  must 
provide  in  order  to  conduct  mineral 
operations  involving  outstanding 
mineral  rights  where  the  surface  estate 
is  National  Forest  System  land  within 
the  SRNRA.  The  operating  plan  must 
include  specific  icLformation,  such  as: 
(1)  The  name  and  legal  mailing  address 
of  the  operator,  owner,  and  any  lessees, 
assigns,  and  designees;  (2)  evidence  of 
ownership  of  the  outstanding  mineral 
rights;  (3)  sketches  or  maps  showing  the 
location  of  the  outstanding  mineral 
rights,  the  proposed  area  of  operations, 
and  the  location  and  size  of  areas  to  be 
disturbed,  including  existing  or 
proposed  structures,  facilities  and  other 
improvements;  (4)  a  description  of  the 
fype  of  operations  including  a  schedule 
for  construction  and  drilling;  (5) 
identification  of  the  hazardous  materials 
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and  any  other  toxic  materials  to  be  used 
during  the  operation  and  the  proposed 
means  for  disposing  of  such  substances; 
(6)  identification  of  the  character  and 
composition  of  the  mineral  wastes  that 
will  be  used  or  generated  and  a 
proposed  method  or  strategy  for  their 
handling;  and  (7)  a  reclamation  plan  to 
reduce  or  control  on-site  and  off-site 
damage  to  natural  resources  resulting 
from  mineral  operations,  including 
descriptions  of  how  public  health  and 
safefy  would  be  maintained  and  how 
the  area  of  surface  disturbance  would  be 
reclaimed.  The  information  required  in 
§  292.66(c)  (1)  and  (2)  is  needed  in  order 
for  the  authorized  officer  to  determine 
that  the  individuals  or  entities 
proposing  the  operations  hold  the 
mineral  rights.  The  information  required 
in  §  292.66(c)(3)  is  needed  in  order  for 
the  authorized  officer  to  determine  that 
the  proposed  operations  would  occur  on 
the  mineral  estate,  as  well  as  what  uses 
off  the  mineral  estate  would  require 
additional  authorizations.  The 
information  required  in  §  292.66(c)  (4) 
through  (7)  is  needed  for  the  same 
reasons  set  forth  in  the  discussion  at 
proposed  §  292.63(c)  (1)  through  (3), 
namely  to  protect  the  land  and 
resources  of  the  SRNRA  from 
unnecessary  environmental  damage, 
protecting  humans  and  wildlife  from 
unnecessary  or  dangerous  risk  fitjm 
exposure  to  hazardous  or  toxic 
substance,  as  well  as  ensuring  that 
reclamation  would  return  the  surface  to 
a  condition  or  use  that  is  consistent 
with  the  Six  Rivers  National  Forest 
Land  and  Resource  Management  Plan. 

Section  292.67,  Operating  Plan 
Approval 

Proposed  §  292.67  establishes  the 
procedures  by  which  operating  plans  for 
outstanding  mineral  rights  in  the 
SRNRA  would  be  processed.  The 
requirements  of  the  proposed  section 
reflect  long-standing  agency 
administrative  practice. 

Proposed  §  292.67(a)  requires  the 
authorized  officer  to  review  that  portion 
of  the  operating  plan  related  to 
substantiating  outstanding  mineral 
rights  and  notify  the  operator  whether 
the  necessary  information  required  to 
substantiate  ownership  of  outstanding 
mineral  rights  has  been  provided  to  the 
Forest  Service.  If  more  information  must 
be  provided  by  the  operator,  the 
authorized  officer  must  specify  what  is 
needed.  If  sufficient  information  has 
been  submitted,  the  authorized  officer 
would  notify  the  operator  in  writing  of 
the  anticipated  date  that  the  review 
would  be  completed.  Before  an  operator 
is  allowed  to  conduct  mineral 
operations  in  withdrawn  lands,  the 


agency  must  determine  that  the  operator 
has  a  legal  right  to  conduct  the  proposed 
activity.  This  process  has  been  used  by 
the  agency  for  many  years. 

Proposed  §  292.67(b)  would  specify 
that  if  outstanding  mineral  rights  have 
not  been  verified,  the  authorized  officer 
would  notify  the  operator  of  the  finding, 
the  reasons  for  such  a  finding,  and  that 
the  proposed  operation  caimot  be 
conducted.  This  is  the  standard 
operating  procedure  used  by  the  agency 
for  many  years. 

Proposed  §  292.67(c)  would  specify 
that  if  outstanding  mineral  rights  have 
been  verified,  the  authorized  officer 
would  notify  the  operator  that 
outstanding  mineral  rights  have  been 
verified  and  that  the  Forest  Service 
would  begin  a  review  of  the  proposed 
operating  plan.  For  the  same  reasons  as 
set  forth  in  the  discussion  at  proposed 
§  292.67(c)  with  respect  to  plans  of 
operations,  the  proposed  rule  does  not 
include  a  time  period  by  which  the 
Forest  Service  must  complete  the  review 
of  operating  plans  involving  outstanding 
minerals  rights.  Since  the  time  to  review 
operating  plans  may  vary  greatly 
depending  on  the  scope  of  the  proposed 
mining  activity,  and  since  other 
agencies  besides  the  Forest  Service  may 
have  a  role  to  play  in  the  review 
process,  the  agency  did  not  think  it  was 
appropriate  to  include  a  provision 
requiring  the  completion  of  the  review 
by  a  date  certain.  Again,  however,  the 
agency  is  committed  to  doing  everything 
within  its  authority  to  process  operating 
plans  as  quickly  as  possible  subject,  of 
course,  to  the  legal  requirements  with 
which  it  must  comply. 

Proposed  §  292.67(d)  explains  that  the 
authorized  officer  shall  focus  the  review 
of  the  operating  plan  on  whether  the 
proposed  development  activities  are 
consistent  with  the  rights  granted  by  the 
deed  and  with  this  provisions  specified 
in  the  Six  Rivers  National  Forest  Land 
and  Resource  Management  plan  and 
whether  the  development  activities  will 
utilize  the  least  amount  of  surfiace  lands 
necessary  for  the  operations. 

Proposed  §  292.67(e)  would  specify 
that  upon  completion  of  the  review  of 
the  operating  plan,  the  authorized 
officer  would  notify  the  operator  of  the 
authorized  officer's  findings.  If  the 
findings  indicate  that  the  proposed 
operating  plan  is  consistent  with  the 
rights  granted  by  the  deed  of 
conveyance,  consistent  with  the  Six 
Rivers  National  Forest  Land  and 
Resource  Management  Plan,  and  uses 
only  that  portion  of  the  sur&ce  that  is 
absolutely  necessary,  the  operating  plan 
would  be  approved  by  the  Forest 
Service.  If  the  findings  indicate  that  the 
proposed  operating  plan  does  not  meet 


one  or  more  of  these  three  criteria,  the 
authorized  officer  must  explain  how  the 
proposed  operating  plan  is  inconsistent 
with  one  or  more  of  the  three  criteria 
and  negotiate  proposed  changes  with 
the  operator.  This  is  a  long-standing 
procedure  used  by  the  agency  to 
determine  whether  or  not  the  operator 
has  a  legal  right  to  conduct  the  proposed 
minerals  activity  on  the  private  land. 
The  intended  afiiect  is  to  ensure  that  the 
rights  of  the  private  land  owner  and  the 
Forest  Service  are  considered  in  the 
decisioiunaking  process. 

Proposed  §  292.67(f)  would  require 
that  another  operating  plan  be 
submitted  if  additional  operations,  not 
already  included  in  an  approved 
operating  plan,  are  proposed  and  that 
the  process  as  outlined  in  §  292.67(d) 
would  be  followed.  This  provision  is 
similar  to  provisions  in  36  CFR  228.5(c) 
and  292.64(i)  of  the  proposed  rule.  By 
requiring  similar  information  and 
review  of  operations  for  outstanding 
mineral  rights  as  required  for  locatable 
minerals,  the  Forest  Service  can  ensure 
that  the  values  for  which  the  SRNRA 
was  established  are  protected.  Also, 
operators  can  be  assured  that 
requirements  for  modifications  to  an 
operating  plan  are  consistent  with 
requirements  of  other  mineral  activities, 
and  thus  compatible  with  direction  in 
the  forest  plan. 

Section  292.68,  Mineral  Material 
Operations 

Proposed  §  292.68  provides  that 
disposals  of  mineral  materials  would 
continue  to  be  governed  by  the  existing 
mineral  material  regulations  set  forth  at 
36  CFR  part  228.  subpart  C,  but  that  any 
disposals  made  after  the  establishment 
of  the  SRNRA  would  be  approved  only 
if  the  material  is  not  within  a  designated 
wilderness  area  and  is  to  be  used  for 
construction  and  maintenance  of  roads 
and  other  facilities  within  the  SRNRA  or 
in  one  of  the  four  excluded  areas 
identified  by  the  Act. 

Section  292.69,  Reclamation 

Proposed  §  292.69  states  that  when  it 
is  practicable,  reclamation  activities  will 
be  conducted  concurrently  for  all 
mineral  operations  in  the  SRNRA. 
Reclamation  was  previously  addressed 
under  the  plan  of  operations 
supplementary  requirements,  but  now  is 
proposed  as  a  separate  section  to  make 
it  clear  that  concurrent  reclamation  is 
applicable  to  all  mineral  operations  and 
that,  in  contrast  to  most  operations, 
concurrent  reclamation  is  not  just  an 
option  for  consideration,  but  is  a  normal 
operating  procedure  in  the  NRA.  This 
requirement  is  consistent  with  the 
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special  protection  that  Congress 
intended  for  the  area. 

Section  292.70.  Indemnification      • 

This  section  would  provide  a  means 
of  protecting  the  United  States  from 
liability  as  a  result  of  claims,  demands, 
losses,  or  judgments  caused  by  an 
operator's  use  or  occupancy.  In 
addition,  the  operator  would  be 
required  to  pay  the  costs  incurred  by  the 
Forest  Service  or  other  agencies 
resulting  from  noncompliance  with  an 
approved  plan  of  operations  or  an 
approved  operating  plan. 

Operators  have  not  had  to  bear  any  of 
the  costs  incurred  by  the  Forest  Service 
to  administer  mineral  operations  on 
National  Forest  System  lands  even  if 
operations  were  not  being  conducted 
under  the  approved  conditions. 
Proposed  §  292.70(c)  would  require 
those  operators  who  do  not  abide  by  the 
conditions  of  an  approved  plan  of 
operations  or  operating  plan  to  pay  the 
costs  incurred  by  the  Forest  Service 
resulting  from  noncompliance.  Congress 
has  specifically  allowed  for  mineral 
activities  in  this  special  area.  This  cost 
provision  is  a  monetary  incentive  to 
help  ensure  that  operators  who  have  the 
legal  right  to  conduct  mineral 
operations  in  the  NRA  abide  by  the 
requirements  approved  for  their 
operation. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedui-es  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  regulation  is  not  a  significant  rule. 
This  proposed  rule  will  not  have  an 
annual  effect  of  SlOO  million  or  more  on 
the  economy  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State  and  local  governments.  This 
proposed  rule  will  not  interfere  with  an 
action  taken  or  planned  by  another 
agency  and  it  will  not  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  recipients  of  such  programs. 
Accordingly,  this  proposed  rule  is  not 
subject  to  OMB  review  under  Executive 
Order  12866. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act  because  of  its  limited  scope  and 
application.  Also,  this  proposed  rule 
does  not  adversely  affect  competition. 


employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  based  enterprises  to  compete  in 
local  or  foreign  markets. 

F  '^ronmental  Impact 

The  Forest  Service  has  reviewed  the 
environmental  assessment  (EA)  that  was 
prepared  for  the  SRNRA  supplementary 
mining  regulations  previously 
published  on  April  3,  1996,  and 
determined  that  no  additional  analysis 
is  necessary  for  this  rulemaking  because 
the  proposed  changes  to  the  rule  will 
have  no  effect  on  the  quality  of  the 
human  environment.  A  copy  of  the  EA 
is  available  upon  request  by  calling  the 
contact  listed  earlier  in  this  rulemaking 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Controlling  Paperwork  Burdens  on  the 
Public 

Section  292.63(b)  of  this  proposed 
rule  specifies  that  in  addition  to  the 
requirements  of  §  228.4,  an  operator 
must  provide  information  to  support 
valid  existing  rights  as  part  of  a  plan  of 
operations.  Also,  proposed  §  292.66(b) 
requires  those  who  wish  to  exercise 
outstanding  mineral  rights  to  submit  an 
operating  plan.  The  Office  of 
Management  and  Budget  approved  the 
information  collection,  titled  36  CFR 
part  292,  subpart  G — Smith  River 
National  Recreation  Area,  prior  to 
publication  of  the  final  SRNRA 
supplementary  regulations  in  the 
Federal  Register  on  April  3,  1966,  and 
assigned  OMB  Approval  No.  0596-0138. 
That  approval  remains  in  effect. 

Section  292.63  (c)(1)— (c)(3)  of  this 
proposed  rule  specifies  that  in  addition 
to  the  requirements  of  §§  228.4  and 
228.8,  an  operator  must  provide 
information  identifying  hazardous  and 
toxic  materials  and  similar  chemical 
substances  to  be  used  during  the 
mineral  operations  and  how  they  will  be 
disposed  of:  the  character  and 
composition  of  mineral  wastes  that  will 
be  used  or  generated  and  the  proposed 
method  or  strategy  for  handling  those 
wastes;  and  how  public  health  and 
safety  will  be  maintained.  This 
information  requirement  was  not  part  of 
the  final  supplementary  SRNRA  rule 
published  in  the  Federal  Register  on 
April  3,  1996,  and  is  not  covered  under 
other  approved  information 
requirements.  Therefore,  in  accordance 
with  the  rules  of  5  CFR  part  1320  and 
the  Paperwork  Reduction  Act  of  1980  as 
amended  (44  U.S.C.  3507),  the  Forest 
Service  is  modifying  its  description  of 
OMB  No.  0596-0138  and  requesting 
Office  of  Management  and  Budget 
review  and  approval  of  the  information 


that  would  be  required  by  §  292.63 
(c)(1)— (c)(3). 

Although  §§  292.63  (c)(1)— (c)(3)  of 
the  proposed  rule  requires  the  operator 
to  submit  more  information  with  a  plan 
of  operations  than  is  required  by  part 
228,  subpart  A,  this  is  information  that 
the  operator  needs  to  provide  in  order 
to  conduct  the  mineraJ  operations. 
Therefore,  these  provisions  will  require 
little  additional  effort  by  the  operator. 
The  agency  estimates  that  an  operator 
preparing  a  plan  of  operations  will 
spend  an  average  of  2  hours  gathering 
and  submitting  the  information  related 
to  the  use  and  disposal  of  hazardous 
materials,  the  nature  and  handling  of 
the  mineral  waters,  and  maintenance  of 
public  health  and  safety.  Respondents 
are  operators  planning  mining 
operations  on  federal  land  in  the 
SRNRA.  An  estimated  2  respondents 
respond  each  year,  resulting  in  an 
estimated  total  annual  burden  of  4 
hours.  Reviewers  who  wish  to  comment 
on  these  information  requirements 
should  submit  their  views  to  the  Forest 
Service  at  the  address  listed  earlier  in 
this  document  as  well  as  to  the:  Forest 
Service  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

No  Takings  Implications 

In  compliance  with  Executive  Order 
12630  and  the  Attorney  General's 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings,  a  Takings  Implication 
Assessment  (TIA)  of  this  proposed  rule 
has  been  prepared  and  considered  in 
determining  whether  to  proceed  with 
the  proposed  rule  as  currently  drafted. 
The  TIA  concluded  that  the  agency 
action  of  publishing  a  proposed  rule  for 
public  notice  and  comment  did  not 
present  a  risk  of  a  taking. 

Unfunded  Mandates  RefiDrm 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22,  1995,  the  Department  has  assessed 
the  effects  of  this  rule  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  under  section  202  of  the  Act 
is  not  required. 

Civil  Justice  Reform  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted,  (1)  all  State  and  local  laws  and 
regulations  that  are  in  conflict  vn\h  this 
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proposed  rule  or  which  would  impede 
its  frill  implementation  would  be 
preempted;  (2)  no  retroactive  effect 
would  be  given  to  his  proposed  rule;  (3) 
it  would  not  require  administrative 
proceedings  before  parties  could  file 
suit  in  court  challenging  its  provisions. 

List  of  Subjects  in  Part  292 

Administrative  practice  and 
procedures,  Environmental  protection, 
Mineral  resources.  National  forests. 
National  recreation  areas,  and  Surety 
bonds. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
part  292  of  chapter  U  of  title  36  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  subpart  G  to  reed  as  follows: 

PART  292— NATIONAL  RECREATION 
AREAS 

Subpart  G— Smith  River  National 
Recreation  Area 

292.60  Purpose  of  scope. 

292.61  Definitions. 

292.62  Valid  existing  right 

L4>catable  Nfinerab 

292.63  Plan  of  operations  supplementary 
requirements. 

292.64  Plan  of  operations  approval. 

292.65  Plan  of  operations  suspension. 

Outstanding  Mineral  Rights 

292.66  Operating  plan  requirements — 
outstanding  mineral  rights. 

292.67  Operating  plan  approval — 
outstanding  mineral  rights. 

Minerokltfaterials 

292.68  Mineral  material  operations. 
Other  Provisions 

292.69  Concurrent  Reclamation. 

292.70  Indemnification. 

Subpart  G— Smith  River  National 
Recreation  Area 

Authority:  16  U.S.C.  460bbb  et  seq. 

292.60    Purpose  and  scope. 

(a)  Purpose.  The  regulations  of  this 
subpart  set  forth  the  rules  and 
procedures  by  which  the  Forest  Service 
regulates  mineral  operations  on 
National  Forest  System  lands  within  the 
Smith  River  National  Recreation  Area  as 
established  by  Congress  in  the  Smith 
River  National  Recreation  Area  Act  of 
1990  (16  U.S.C.  460bbb  et  seq.). 

(b)  Scope.  The  nUes  of  this  subpart 
apply  only  to  mineral  operations  on 
National  Forest  System  lands  within  the 
Smith  River  National  Recreation  Area. 

(3)  Applicability  of  other  rules.  The 
rules  of  this  subpart  supplement 
existing  Forest  Service  regulations 
concerning  the  review,  approval,  and 


administration  of  mineral  operations  on 
National  Forest  System  lands  including, 
but  not  limited  to,  those  set  forth  at 
parts  228,  251,  and  261  of  this  chapter. 

(d)  Conflicts.  In  the  event  of  conflict 
or  inconsistency  between  the  rules  of 
this  subpart  and  other  parts  of  this 
chapter,  the  rules  of  this  subpart  take 
precedence,  to  the  extent  allowable  by 
law. 

(e)  Applicability  to  ongoing 
operations.  The  authorized  officer  may 
permit  operations  conducted  pursuant 
to: 

(1)  An  operating  plan  or  a  plan  of 
operations  that  was  approved  prior  to 
the  effective  date  of  these  regulations  to 
continue  under  the  specified  conditions 
of  approval  or  issuance,  provided  that 
valid  existing  rights  to  extract  the 
minerals  are  present  or  the  operations 
are  for  the  purposes  specified  in 

§  292.62(b),  provided  further  that  the 
authorized  officer  requires  modification 
of  such  operations: 

(i)  To  bring  the  plan  into  conformance 
with  changes  in  applicable  federal  law 
or  regulation; 

(iijTo  respond  to  new  information 
not  available  at  the  time  the  authorized 
officer  approved  the  plan;  for  example, 
new  listings  of  threatened  or 
endangered  species;  or 

(iii)  To  correct  errors  or-omissions 
made  at  the  time  the  plan  was  approved; 
for  example,  to  ensure  compliance  with 
applicable  federal  law  or  regulation. 

(2)  A  permit  or  contract  for  the 
disposal  of  mineral  materials  which  was 
issued  prior  to  the  effective  date  of  these 
regulations  to  continue  under  the 
specified  conditions  of  issuance, 
provided  that  the  authorized  officer 
requires  the  modification  of  such 
operations: 

(i)  To  bring  the  plan  into  conformance 
with  changes  in  applicable  federal  law 
or  regulations; 

(ii)  To  respond  to  new  information 
not  available  at  the  time  the  authorized 
officer  approved  the  plan;  for  example, 
new  listings  of  threatened  or 
endangered  species;  or 

(iii)  To  correct  errors  or  omissions 
made  at  the  time  the  plan  was  approved; 
for  example,  to  ensure  compliance  with 
applicable  federal  law  or  regulation. 

§292.61    Definitions. 

The  special  terms  used  in  this  subpart 
have  the  following  meaning: 

Act  means  the  Smith  River  National 
Recreation  Area  Act  of  1990  (16  U.S.C. 
460bbb  et  sea.]. 

Authorized  officer  means  the  Forest 
Service  officer  to  whom  authority  has 
been  delegated  to  take  actions  pursuant 
to  the  provisions  of  this  subpart. 

Hazardous  material  means  any 
hazardous  substance,  pollutant. 


contaminant,  hazardous  waste,  and  oil 
or  other  petroleum  products,  as  those 
terms  are  defined  under  any  Federal, 
State,  or  local  law  or  regulation. 

Outstanding  mineral  rights  means  the 
rights  owned  by  a  party  other  than  the 
surface  owner  at  the  time  the  surface 
was  conveyed  to  the  United  States. 

SRNRA  IS  the  abbreviation  for  the 
Smith  River  National  Recreation  Area, 
located  within  the  Six  Rivers  National 
Forest,  California. 

§292.62    Valid  existing  rights. 

(a)  Definition.  For  the  purposes  of  this 
subpart,  valid  existing  rights  are  defined 
as  follows: 

(1)  For  certain  "Wild"  River  segments. 
The  rights  associated  with  all  mining 
claims  on  National  Forest  System  lands 
within  the  SRNRA  in  "wild"  segments 
of  the  Wild  and  Scenic  Smith  River, 
Middle  Fork  Smith  River,  North  Fork 
Smith  River,  Siskiyou  Fork  Smith  River, 
and  South  Fork  Smith  River,  and  their 
designated  tributaries,  except  Peridotite 
Creek  and  the  lower  2.5  miles  of  MyrUe 
Creek,  which: 

(i)  Were  properly  located  prior  to 
January  19,  1981; 

(ii)  Were  properly  maintained 
thereafter  under  the  applicable  law; 

(iii)  Were  supported  oy  a  discovery  of 
a  valuable  mineral  deposit  within  the 
meaning  of  the  United  States  mining 
laws  prior  to  January  19, 1981,  which 
discovery  has  been  continuously 
maintained  since  that  date;  and 

(iv)  Continue  to  be  valid; 

(2)  For  Siskiyou  Wilderness.  The 
rights  associated  with  all  mining  claims 
on  National  Forest  System  lands  within 
the  SRNRA  in  the  Siskiyou  Wilderness 
except,  those  within  the  Gasquet- 
Orleans  Corridor  addition  or  those 
rights  covered  by  paragraph  (a)(1)  of  this 
section  which: 

(i)  Were  properly  located  prior  to 
September  26,  1984; 

iii)  Were  properly  maintained 
thereafter  under  the  applicable  law; 

(iii)  Were  supported  oy  a  discovery  of 
a  valuable  mineral  deposit  within  the 
meaning  of  the  United  States  mining 
laws  prior  to  September  26, 1984,  which 
discovery  has  been  continuously 
maintained  since  that  date;  and 

(iv)  Continue  to  be  valid; 

(3)  For  all  other  lands.  The  rights 
associated  with  all  mining  claims  on       _ 
National  Forest  System  lands  in  that 
portion  of  the  SRNRA  not  covered  by 
paragraph  (a)  (1)  or  (2)  of  this  section 
which: 

(i)  Were  properly  located  prior  to 
November  16, 1990; 

(ii)  Were  properly  maintained 
thereafter  under  the  applicable  law; 

(iii)  Were  supported  by  a  discovery  of 
a  valuable  mineral  deposit  within  thie 
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meaning  of  the  United  States  mining 
laws  prior  to  November  16.  1990,  which 
discovery  has  been  continuously 
maintained  since  that  date;  and 

(iv)  Continue  to  be  valid; 

(b)  Limited  operations  to  confirm 
discovery.  Upon  receipt  of  a  proposed 
plan  of  operations  as  defined  in  §  292.63 
and  of  sufficient  information  from  the 
operator  to  show  an  exposure  of 
valuable  minerals  on  a  claim  that 
predates  the  withdrawal  of  the  federal 
land  from  the  operation  of  the  Untied 
States  mining  laws,  the  authorized 
officer  may  authorize  limited  mineral 
operations  for  the  purpose  of  gathering 
information  to  confirm  or  otherwise 
demonstrate  the  discovery  of  a  valuable 
mineral  deposit  consistent  with  the 
definition  in  paragraph  (a)  of  this 
section  or  to  obtain  evidence  for  a 
contest  hearing  regarding  the  claim's 
validity.  Such  authorization  shall  be 
limited  in  scope  and  duration  so  as  to 
authorize  only  those  operations  that 
may  be  necessary  to  confirm  or 
demonstrate  the  discovery  of  a  valuable 
mineral  deposit  prior  to  the  date  of 
withdrawal  of  the  federal  land  on  which 
the  claim  is  situated.  Pursuant  to  this 
paragraph,  the  authorized  officer  shall 
not  authorize  any  operations  which 
would  constitute  prospecting, 
exploration,  or  otherwise  uncovering  or 
discovering  a  valuable  mineral  deposit. 

Locatabie  Minerals 

§  292.63    Plan  of  operations  supptomentary 
requirements 

(a)  Applicability.  In  addition  to  the 
activities  for  which  a  plan  of  operations 
is  required  under  §  228.4  of  this  part,  a 
plan  of  operations  is  required  when  a 
proposed  operation  within  the  SRNRA 
involves  mechanical  or  motorized 
equipment,  including  a  suction  dredge 
and/or  sluice. 

(b)  Information  to  support  valid 
existing  rights.  A  proposed  plan  of 
operations  within  the  SRNRA  must 
include  at  least  the  following 
information  on  the  existence  of  valid 
existing  rights. 

(1)  The  mining  claim  recordation 
serial  number  assigned  by  the  Bureau  of 
Land  Management; 

(2)  A  copy  of  the  original  location 
notice  and  conveyance  deeds,  if 
ownership  has  changed  since  the  date  of 
location: 

(3)  A  copy  of  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the 
mining  claim  since  the  date  of 
recordation  with  the  Bureau  of  Land 
Management: 

(4)  Verification  by  the  Bureau  of  Land 
Management  that  the  holding  or 
maintenance  fees  have  been  paid  or 
have  been  exempted; 


(5)  Sketches  or  maps  showing  the 
location  of  past  and  present  mineral 
workings  on  the  claims  and  information 
sufficient  to  locate  and  define  the 
mining  claim  comers  and  boundaries  on 
the  ground; 

(6)  An  identification  of  the  valuable 
mineral  that  has  been  discovered: 

(7)  An  identification  of  the  site  within 
the  claims  where  the  deposit  has  been 
discovered  and  exposed; 

(8)  Information  on  the  quantity  and 
quality  of  the  deposit  including  copies 
of  assays  or  test  reports,  the  width, 
locations  of  veins,  the  size  and  extent  of 
any  deposit;  and 

(9)  Evidence  of  past  and  present  sales 
of  the  valuable  mineral. 

(c)  Minimum  information  on 
proposed  operations.  In  addition  to  the 
requirements  of  paragraph  (b)  of  this 
section,  a  plan  of  operations  must 
include  the  information  required  at  36 
CFR  228.4  (c)(1)  through  (c)(3)  which 
includes  information  about  the 
proponent  and  a  detailed  description  of 
the  proposed  operation.  In  addition,  if 
the  operator  and  claim  owner  are 
different,  the  operator  must  submit  a 
copy  of  the  authorization  or  agreement 
under  which  the  proposed  operations 
are  to  be  conducted.  A  plan  of 
operations  must  also  address  the 
environmental  requirements  of  36  CFR 
228.8  which  includes  reclamation.  In 
addition,  a  plan  of  operations  also  must 
include  the  following: 

(1)  An  identification  of  the  hazardous 
materials  and  any  other  toxic  materials, 
petroleum  products,  insecticides, 
pesticides,  and  herbicides  that  will  be 
used  during  the  mineral  operation,  and 
the  proposed  means  for  disposing  of 
such  substances: 

(2)  An  identification  of  the  character 
and  composition  of  the  mineral  wastes 
that  will  be  used  or  generated  and  a 
proposed  method  or  strategy  for  their 
placement,  control,  isolation,  or 
removal;  and 

(3)  An  identification  of  how  public 
health  and  safety  are  to  be  maintained. 

§  292.64    Plan  of  operations  approval. 

(a)  Timeframe  for  review.  Except  as 
provided  in  paragraph  (b)  of  §  292.62. 
upon  receipt  of  a  plan  of  operations,  the 
authorized  officer  shall  review  the 
information  related  to  valid  existing 
rights  and  notify  the  operator  in  writing 
within  one  hundred  and  twenty  (120) 
days  of  one  of  the  following  situations: 

(1)  That  sufficient  information  on 
valid  existing  rights  has  been  provided 
and  the  anticipated  date  by  which  the 
valid  existing  rights  determination  will 
be  completed,  which  shall  not  be  more 
than  two  (2)  years  after  the  date  of 
notification;  unless  the  authorized 


officer,  upon  finding  of  good  cause  with 
written  notice  and  explanation  to  the 
operator,  extends  the  time  period  for 
completion  of  the  valid  existing  rights 
determination. 

(2)  That  the  operator  has  foiled  to 
provide  sufficient  information  to  review 
a  claim  of  valid  existing  rights  and, 
therefore,  the  authorized  officer  has  no 
obligation  to  evaluate  whether  the 
operator  has  valid  existing  rights  or  to 
process  the  operator's  proposed  plan  of 
operations. 

(b)  If  the  authorized  officer  concludes 
that  there  is  not  sufficient  evidence  of 
valid  existing  rights,  he  or  she  shall  so 
notify  the  operator  in  writing.  In  the 
notice,  the  authorized  officer  shall  set 
forth  the  reasons  for  the  determination, 
inform  the  operator  that  the  proposed 
mineral  operation  cannot  be  conducted, 
and  advise  the  operator  that  the  Forest 
Service  will  promptly  notify  the  Bureau 
of  Land  Management  of  its 
determination  and  request  the  initiation 
of  a  mineral  contest  action  against  the 
pertinent  mining  claims. 

(c)  An  authorized  officer's  decision 
pursuant  to  paragraph  (b)  that  there  is 
not  sufficient  evidence  of  valid  existing 
rights  is  a  final  agency  action  not  subject 
to  further  agency  or  Department  of 
Agriculture  review  or  administrative 
appeal. 

(d)  If  the  authorized  officer  concludes 
that  there  is  sufficient  evidence  of  valid 
existing  rights,  he  or  she  shall  so  notify 
the  operator  in  writing  the  review  of  the 
remainder  of  the  proposed  plan  will 
proceed. 

(e)  Upon  completion  of  the  rewjew  of 
the  plan  of  operations,  the  authorized 
officer  shall  ensure  that  the  minimum 
information  required  by  §  292.62(c)  has 
been  addressed  and,  pursuant  to 

§  228.5(a)  of  the  chapter,  notify  the 
operator  in  writing  whether  or  not  the 
plan  of  operations  is  approved. 

(f)  If  the  plan  of  operations  is  not 
approved,  the  authorized  officer  shall 
explain  in  writing  why  the  plan  of 
operations  can  not  be  approved. 

(g)  If  the  plan  of  operations  is 
approved,  the  authorized  officer  shall 
establish  a  time  period  for  the  proposed 
operations  which  shall  be  for  the 
minimum  amount  of  time  reasonably 
necessary  for  a  prudent  operator  to 
complete  the  mineral  development 
activities  covered  by  the  approved  plan 
of  operations. 

(h)  An  approved  plan  of  operations  is 
subject  to  review  and  modification  as 
follows: 

(1)  to  bring  the  plan  into  conformance 
with  changes  in  applicable  federal  law 
or  regulation: 

(2)  To  respond  to  new  information  not 
available  at  the  time  the  authorized 
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officer  approved  the  plan;  for  example, 
new  listings  of  threatened  or 
endangered  species;  or 

(3)  To  correct  errors  or  omissions 
made  at  the  time  the  plan  was  approved; 
for  example,  to  ensure  compliance  witli 
applicable  federal  law  or  regulation. 

(i)  If  an  operator  desires  to  conduct 
operations  that  differ  in  type,  scope,  or 
duration  from  those  in  an  approved  plan 
of  operations,  and  if  those  changes  will 
result  in  resource  impacts  not 
anticipated  when  the  original  plan  was 
approved,  the  operator  must  submit  a 
supplemental  plan  or  a  modification  of 
the  plan  for  review  and  approval  by  the 
authorized  officer  pursuant  to  §  292.64 
of  this  part. 

f  292.65    Plan  of  operations  suspension. 

(a)  The  authorized  officer  may 
suspend  mineral  operations  due  to  an 
operator's  noncompliance  with 
applicable  statutes,  regulations,  or  terms 
and  conditions  of  the  approved  plan  of 
operations. 

(1)  In  those  cases  that  present  a  threat 
of  imminent  harm  to  public  health, 
safety,  or  the  environment,  or  where 
such  harm  is  already  occurring,  the 
authorized  officer  may  take  immediate 
action  to  stop  the  threat  or  damage 
without  prior  notice.  In  such  case, 
written  notice  and  explanation  of  the 
action  taken  shall  be  given  the  operator 
as  soon  as  reasonably  practicable 
following  the  suspension. 

(2)  Otherwise,  ihe  authorized  officer 
must  first  notify  the  operator  in  writing 
of  the  basis  for  the  suspension  and 
provide  the  operator  with  a  reasonably 
sufficient  time  to  respond  to  the  notice 
of  the  authorized  officer  or  to  bring  the 
mineral  operations  into  conformance 
with  applicable  laws,  regulations,  or  the 
terms  and  conditions  of  the  approved 
plan  of  operations. 

(b)  Except  as  otherwise  provided  in 
this  section,  the  authorized  officer  shall 
notify  the  operator  not  less  than  30  days 
prior  to  the  date  of  the  proposed 
suspension. 

Outstanding  Mineral  Rights 

f  292.66    Operating  plan  requirements- 
outstanding  mineral  rights. 

(a)  Proposals  for  mineral  operations 
involving  outstanding  mineral  rights 
within  the  SRNRA  must  be  documented 
in  an  operating  plan  and  submitted  in 
writing  to  the  authorized  officer. 

(b)  An  operating  plan  for  operations 
involving  outstanding  mineral  rights 
within  the  SRN^  must  include  the 
following: 

(1)  The  name  and  legal  mailing 
address  of  the  operator,  owner,  and  any 
lessees,  assigns,  and  designees; 


(2)  A  copy  of  the  deed  or  other  legal 
instrument  that  conveyed  the 
outstanding  mineral  rights; 

(3)  Sketches  or  maps  showing  the 
location  of  the  outstanding  mineral 
rights,  the  proposed  area  of  operations, 
including  but  not  limited  to.  existing 
and/or  proposed  roads  or  access  routes 
identified  for  use.  any  new  proposed 
road  construction,  and  the  approximate 
location  and  size  of  the  areas  to  be 
disturbed,  including  existing  or 
proposed  structures,  facilities,  and  other 
improvements  to  be  used; 

(4)  A  description  of  the  type  of 
operations  which  includes,  at  a 
minimum,  a  list  of  the  type,  size, 
location,  and  number  of  structures, 
facilities,  and  other  improvements  to  be 
used; 

(5)  An  identification  of  the  hazardous 
materials  and  any  other  toxic  materials, 
petroleum  products,  insecticides, 
pesticides,  and  herbicides  that  will  be 
used  during  the  mineral  operation,  and 
the  proposed  means  for  disposing  of 
such  substances; 

(6)  An  identification  of  the  character 
and  composition  of  the  mineral  wastes 
that  will  be  used  or  generated  and  a 
proposed  method  or  strategy  for  their 
placement,  control,  isolation, 
remediation,  or  removal;  and 

(7)  A  reclamation  plan  to  reduce  or 
control  on-site  and  off-site  damage  to 
natural  resources  resulting  from  mineral 
operations.  The  plan  must: 

(i)  Provide  reclamation  to  the  extent 
practicable; 

(ii)  Show  how  public  health  and 
safety  are  maintained; 

(iii)  Identify  and  describe  reclamation 
measures  to  include,  but  not  limited  to, 
the  following: 

(A)  Reduction  and/or  control  of 
erosion,  landslides,  and  water  runoff; 

(B)  Rehabilitation  of  wildlife  and 
fisheries  habitat  to  be  disturbed  by  the 
proposed  mineral  operation;  and 

(C)  Protection  of  water  quality, 
(iv)  Demonstrate  how  the  area  of 

surface  disturbance  will  be  reclaimed  to 
a  condition  or  use  that  is  consistent 
with  the  Six  Rivers  National  Forest 
Land  and  Resource  Management  Plan. 

§  292.67    Operating  plan  approval — 
outstanding  mineral  rights. 

(a)  Upon  receipt  of  an  operating  plan, 
the  authorized  officer  must  review  the 
information  related  to  the  ownership  of 
the  outstanding  mineral  rights  and 
notify  the  operator  that: 

(1)  sufficient  information  on 
ownership  of  the  outstanding  mineral 
rights  has  been  provided;  or 

(2)  sufficient  information  on 
ownership  of  outstanding  mineral  rights 
has  not  been  provided,  including  an 


explanation  of  the  specific  information 
that  still  needs  to  be  provided,  and  that 
no  further  action  on  the  plan  of 
a;)erations  will  be  taken  until  the 
authorized  officer's  receipt  of  the 
specified  information. 

(b)  If  the  review  shows  outstanding 
mineral  rights  have  not  been  verified, 
the  authorized  officer  must  notify  the 
operator  in  writing  that  outstanding 
mineral  rights  have  not  been  verified, 
explain  the  reasons  for  such  a  finding, 
and  that  the  proposed  mineral  operation 
cannot  be  conducted. 

(c)  If  the  review  shows  that 
outstanding  mineral  rights  have  been 
verified,  the  authorized  officer  must 
notify  the  operator  in  writing  that 
outstanding  mineral  rights  have  been 
verified  and  that  review  of  the  proposed 
operating  plan  will  proceed. 

(d)  The  authorized  officer  shall  review 
the  operating  plan  to  determine  if  all  of 
the  following  criteria  are  met: 

(1)  The  operating  plan  is  consistent 
with  the  rights  granted  by  the  deed: 

(2)  The  operating  plan  is  consistent 
with  the  Six  Rivers  National  Forest 
Land  and  Resource  Management  Plan; 
and 

(3)  The  operating  plan  uses  only  so 
much  of  the  surface  as  is  necessary  for 
the  proposed  mineral  operations. 

(e)  Upon  completion  of  the  review  of 
the  operating  plan,  the  authorized 
officer  shall  notify  the  operator  in 
writing  of  one  of  the  following: 

(1)  The  operating  plan  meets  all  of  the 
criteria  of  paragraphs  (d)(1)  through 
(d)(3)  of  this  section  and.  therefore,  is 
approved; 

(2)  The  operating  plan  does  not  meet 
one  or  more  of  the  criteria  in  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 
Where  feasible,  the  authorized  officer 
may  indicate  changes  to  the  operating 
plan  that  would  satisfy  the  criteria  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section  and,  thus,  if  accepted  by  the 
operator,  would  result  in  approval  of  the 
operating  plan. 

(fl  To  conduct  mineral  operations 
beyond  those  described  in  an  approved 
operating  plan,  the  owner  or  lessee  must 
submit,  in  writing,  an  amended 
operating  plan  to  the  authorized  officer 
at  the  earliest  practicable  date.  New 
operations  covered  by  the  proposed 
amendment  may  not  begin  until  the 
authorized  officer  has  reviewed  and 
responded  in  writing  to  the  proposed 
amendment.  The  authorized  officer 
shall  review  a  proposed  amendment  of 
an  approved  operating  plan  to 
determine  that  the  criteria  in  paragraphs 
(d)(1)  through  (d)(3)  of  this  section  are 
met. 
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Mineral  Materials 

§292.68    Mineral  material  operations. 

Subject  to  the  provisions  of  part  228, 
subpart  C,  and  part  293  of  this  chapter, 
the  authorized  officer  may  approve 
contracts  and  permits  for  the  sale  or 
other  disposal  of  mineral  materials, 
including  but  not  limited  to,  common 
varieties  of  gravel,  sand,  or  stone. 
However,  such  contracts  and  permits 
may  be  approved  only  if  the  material  is 
not  within  a  designated  wilderness  area 
and  is  to  be  used  for  the  construction 
and  maintenance  of  roads  and  other 
facilities  within  the  SRNRA  or  the  four 
excluded  areas  identified  by  the  Act. 

Other  Provisions 

§  292.69    Concurrent  reclamation. 

Plans  of  operations  involving 
locatable  minerals,  operating  plans 
involving  outstanding  mineral  rights, 
and  contracts  or  permits  for  mineral 
materials  should  all  provide,  to  the 
maximum  extent  practicable,  that 
reclamation  proceed  concurrently  with 
the  mineral  operation. 

Indemnification 

§292.70    Indemnification. 

The  owner  and/or  operator  of  mining 
claims  and  the  owner  and/or  lessee  of 
outstanding  mineral  rights  are  jointly 
and  severally  liable  in  accordance  with 
Federal  and  State  laws  for  indemnifying 
the  United  States  for  the  following: 

(a)  Costs,  damages,  claims,  liabilities, 
judgments,  injury  and  loss,  including 
those  incurred  firom  fire  suppression 
efforts,  and  environmental  response 
actions  and  cleanup  and  abatement 
costs  incurred  by  the  United  States  and 
arising  from  past,  present,  and  future 
acts  or  omissions  of  the  owner,  operator, 
or  lessee  in  connection  with  the  use  and 
occupancy  of  the  unpatented  mining 
claim  and/or  minenil  operation.  This 
includes  acts  or  omissions  covered  by 
Federal,  State,  and  local  pollution 
control  and  environmental  statutes  and 
regulations. 

(b)  Payments  made  by  the  United 
States  in  satisfaction  of  claims,  demands 
or  judgments  for  an  injury,  loss,  damage, 
or  costs,  including  for  fire  suppression 
and  environmental  response  action  and 
cleanup  and  abatement  costs,  which 
result  from  past,  present,  and  future  acts 
or  omissions  of  the  owner,  operator,  or 
lessee  in  connection  with  the  use  and 
occupancy  of  the  unpatented  mining 
claim  and/or  mineral  operations. 

(c)  Costs  inciirred  by  the  United  States 
for  any  action  resulting  from 
noncompliance  with  an  approved  plan 
of  operations  or  activities  outside  an 
approved  operating  plan.  Such  costs 


may  include,  but  need  not  be  limited  to, 
attorneys'  fees  and  expenses. 

Dated:  September  2,  1997. 
Robert  Lewis,  Jr., 
Acting  Associate  Chief. 
(FR  Doc.  97-23722  Filed  9-S-97;  8:45  am) 
BILUNO  COOC  3410-1 1-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Eligibility  Raqulrements  for  Certain 
Nonprofit  Standard  Mail  Matter 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

StiMMARY:  This  proposed  rule  will 
amend  the  standards  for  mail  matter 
eligible  to  be  sent  at  the  Nonprofit 
Standard  Mail  rates.  Specifically,  mail 
matter  that  seeks  or  solicits 
contributions  or  membership  dues 
payments  and  offers  a  premium  item 
such  as  a  tote  bag  or  umbrella  will  be 
considered  eligible  for  the  Nonprofit 
Standard  Mail  rates  provided  that 
certain  criteria  are  met.  The  Postal 
Service  has  determined  that  a  revision 
to  the  standards  in  this  maimer  is 
consistent  with  the  treatment  of  similar 
solicitations  by  other  agencies,  most 
notably  the  Internal  Revenue  Service 
and  the  Federal  Trade  Commission. 
DATES:  Comments  must  be  received  on 
or  before  October  8,  1997. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager, 
Business  Mail  Acceptance,  USPS 
Headquarters,  475  L'Enfant  Plaza  SW., 
Washington,  DC  20260-6808.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  Room  6801  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease,  202-268-5188. 
SUPPt-EMENTARY  INFORMATION:  Nonprofit 
organizations  authorized  to  mail  at  the 
Nonprofit  Standard  Mail  rates 
commonly  offer  premium  items  when 
soliciting  contributions  or  membership 
in  their  organizations.  These  premiums, 
often  referred  to  as  "backend 
premiums"  since  they  are  offered  in 
return  for  a  contribution,  donation,  or 
membership  dues  payment,  include 
such  items  as  tote  bags,  umbrellas,  t- 
shirts,  and  coffee  mugs. 

By  statute,  material  that  advertises, 
promotes,  offers,  or,  for  a  fee  or 
consideration,  recommends,  describes, 
or  announces  the  availability  of  any 
product  or  service,  other  than  separately 
restricted  travel,  insurance,  and 


financial  instruments  such  as  credit 
cards,  is  ineligible  for  the  nonprofit 
rates  of  postage  unless  certain 
prescribed  exceptions  are  met.  39  U.S.C. 
3626(j)(l)(D).  In  accordance  with  its 
responsibility  to  administer  the  statute, 
the  Postal  Service  promulgated  new 
standards  effective  Octolwr  1, 1995. 

Domestic  Mail  Manual  (DMM) 
E670.5.4d.  provides  that  Nonprofit 
Standard  Mail  rates  may  not  be  used  for 
the  entry  of  material  that  advertises  a 
product  or  service  unless  the  sale  of  the 
product  or  the  provision  of  such  service 
is  substantially  related  to  the  exercise  or 
performance  by  the  organization  of  one 
or  more  of  the  purposes  used  by  the 
organization  to  qualify  for  mailing  at  the 
Nonprofit  Standard  Mail  rates.  In  the 
implementation  of  these  rules,  the 
Postal  Service  has  concluded  that 
"utilitarian"  items  such  as  tote  bags, 
umbrellas,  coffee  mugs,  t-shirts,  and 
similar  items  are  not  normally 
considered  substantially  related  to  an 
organization's  qualifying  purposes. 

Since  the  adoption  of  the  regulations 
implementing  the  statute,  the  Postal 
Service  has  consistently  held  that 
backend  premiums  are  to  be  considered 
advertising  for  the  product  offered  as  a 
premium.  This  policy  was  discussed  in 
Federal  Register  articles  promulgating 
the  new  rules.  See  60  FR  22270.  22272 
(May  5.  1995);  59  FR  23158,  23162  (May 
5,  1994).  It  has  also  been  followed  in 
publications  such  as  USPS  Publication 
417  (Nonprofit  Standard  Mail 
Eligibility)  and  training  in  this  area. 
Backend  premiums  are  similar  to  typical 
advertisements  because  they  invite  a 
transaction  which  provides  funds  to  the 
sender,  but  are  dissimilar  from  typical 
advertisements  because  the  value  of  the 
premium  is  usually  much  less  than  the 
required  donation  or  other  payment. 
Although  cognizant  of  the  argument  that 
the  donor  is  motivated  by  eleemosynary 
purposes,  rather  than  a  desire  for  the 
article,  the  transaction  can  also  be 
viewed  as  part  donation  and  part  sale, 
which,  in  the  view  of  the  Postal  Service, 
makes  the  offer  an  advertisement  under 
the  statutory  restrictions.  This 
interpretation  of  the  statute  is,  at  least 
in  part,  supported  by  IRS  policy,  which 
requires  donors  declaring  charitable 
deductions  to  subtract  the  value  of 
premiums  from  donations. 

Recently,  the  Postal  Service  has 
become  aware  of  new  developments 
which  warrant  review  of  the  policy 
concerning  backend  premiums.  Notably, 
an  advisory  opinion  by  the  Federal 
Trade  Commission  held  that  telephone 
fundraising  calls  in  which  certain 
backend  premiums  are  offered  are  not 
"telemarketing"  because  they  are  not 
"conducted  to  induce  the  purchase  of 
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goods  or  services."  Similarly,  the 
Internal  Revenue  Service  does  not  deem 
nonprofit  organizations  that  provide 
backend  premiums  to  be  involved  in 
sales  transactions. 

The  Postal  Service  believes  it  is 
reasonable  to  provide  similar  treatment 
to  backend  premiums,  particularly 
where  the  receipt  of  the  premiums  does 
not  appear  to  be  the  principal 
motivation  of  the  donors  or  members.  In 
these  instances,  the  offer  of  the 
premiums  will  not  be  considered  as 
"advertisements"  for  postal  purposes; 
thus  the  announcements  are  exempt 
trom  the  substantially  related  rules 
affecting  advertisements  in  nonprofit 
mail.  The  Postal  Service  proposes  two 
tests.  First,  the  requested  contribution  or 
other  payment  must  be  at  least  five  (5) 
times  the  total  cost  of  the  premiums  to 
exempt  the  annoimcements  bom  being 
considered  as  advertisements  for  the 
premiums.  The  cost  of  each  premium  if 
its  actual  cost  to  the  nonprofit 
organization.  Second,  the  requested 
contribution  or  other  payment  must  be 
at  least  three  (3)  times  the  represented 
values  in  the  mailpiece,  if  any,  of  the 
premiums.  Both  tests  must  be  met  or  the 
offer  will  be  considered  an 
advertisement.  Nonprofit  organizations 
wishing  to  mail  soUcitations  for 
contributions  which  offer  a  premium 
may  be  asked  to  substantiate  the  cost  to 
the  nonprofit  organization  for  the 
premium,  consisent  with  their  usual 
obligation  to  demonstrate  eUgibility  for 
nonprofit  rates. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  gf  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

The  authority  citation  for  39  CFR  part 
111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401.  403.  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Amend  Domestic  Mail  Manual 
E670.5.0,  Eligible  And  Ineligible  Matter, 
by  renumbering  subsections  5.9  taS.lO, 
5.10  to  5.11,  5.11  to  5.12,  and  5.12  to 
5.13,  and  adding  a  new  subsection  5.9 
to  read  as  follows: 


5.0    ELIGIBLE  AND  INEUGIBLE 
MATTER 


5.9    Contribution  and  Membership 
Premiums 

Announcements  for  premiums 
received  as  a  result  of  a  contribution  or 
payment  of^embership  dues  are  not 
considered  advertisements  if  the 
requested  contribution  or  membership 
dues  is  at  least  5  times  the  cost  to  the 
nonprofit  organization  of  the  premium 
item(s)  offered  and  at  least  3  times  the 
represented  value  in  the  mailpiece,  if 
any,  of  the  premium  item(s)  offered. 
***** 

3.  An  appropriate  amendment  to  39 
CFR  111.3  to  reflect  these  changes  will 
be  published  if  the  proposal  is  adopted. 
R.  Andrew  German, 
Acting  Chief  Counsel,  Legislative. 
[FR  Doc.  97-23682  Filed  9-5-97;  8:45  am) 
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GENERAL  SERVrCES 
ADMINISTRATION 

41  CFR  Parts  101-1  and  101-46 

RIN  3090-AQSO 

Replacement  of  Personal  Property 
Pursuant  to  the  Exchange/Sale 
Authority 

AQENCY:  Office  of  Govemmentvvide 

Pohcy,  GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
regulations  issued  by  GSA  for 
replacement  of  personal  property 
pursuant  to  the  exchange/sale  authority. 
The  exchange/sale  authority  permits 
executive  agencies  when  acquiring 
replacement  personal  property,  to 
exchange  or  sell  similar  items  and  apply 
the  exchange  allowance  or  proceeds  of 
sale  in  whole  or  in  part  payment  for  the 
replacement  property  acquired.  Changes 
have  been  made  to  incorporate  plain 
English  principles,  streamline  the 
narrative,  define  key  terms,  u{>date 
organizational  references,  delete 
outdated  regulatory  references,  delegate 
authority  to  executive  agencies  to 
approve  deviations  under  certain 
conditions,  and  reduce  restrictions  and 
limitations  on  use  of  the  authority. 
DATES:  Comments  must  be  received  on 
or  before  October  8,  1997. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Personal  Property 
Management  Policy  Division  (MTP), 
Office  of  Govemmentwide  Policy, 
General  Services  Administration,  1800  F 
St.,  NW..  Washington,  DC  20405. 


FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Caswell,  Director,  Personal 
Property  Management  Policy  Division 
(202-501-3828). 

SUPPLEMENTARY  INFORMATION: 

A.  The  General  Services 
Administration  (GSA)  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  of  September  30, 
1993. 

B.  Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
public  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C  Papenvork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  501  et  seq.  This 
rule  also  is  exempt  frt>m  Congressional 
review  presaibed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  p)ersonnel.  This  rule  is 
written  in  a  "plain  EngUsh"  style. 

What  is  the  "plain  EngUsh"  style  of 
regulation  writing? 

The  "plain  English"  style  of 
regulation  writing  is  a  new,  simpler  to 
read  and  understand,  question  and 
answer  regulatory  format. 

How  does  the  plain  English  style  of 
regulation  writing  affect  employees? 

A  question  and  its  answer  combine  to 
establish  a  rule.  The  employee  and  the 
agency  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

List  of  Subiects  in  41  CFR  Parts  101-1 
and  101-46: 

Exchange/sale  of  government 
property,  government  property 
management. 

Therefore,  it  is  proposed  that  41  CFR 
Ch.  101  be  amended  set  forth  below: 

PART  101-1— INTRODUCTION 

1.  The  authority  citation  for  41  CFR 
parts  101-1  and  101-46  continues  to 
read  as  follows: 

Audmctty:  Sec.  205(c),  63  Stet.  390  (40 
U.S.C  486(c)). 

2.  Section  lOl-l.llO(a)  is  revised  to 
read  as  follows: 
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§101-1.110    Deviations. 

(a)  In  the  interest  of  establishing  and 
maintaining  uniformity  to  the  greatest 
extent  feasible,  except  as  otherwise 
provided,  deviations;  i.e.,  the  use  of  any 
policy  or  procedure  in  any  manner  that 
is  inconsistent  with  the  policy  or 
procedure  prescribed  in  the  Federal 
Property  Management  Regulations,  are 
prohibited  unless  such  deviations  have 
been  requested  from  and  approved  by 
the  Administrator  of  General  Services  or 
his  authorized  designee.  Deviations  may 
be  authorized  by  the  Administrator  of 
General  Services  or  his  authorized 
designee  when  so  doing  will  be  in  the 
best  interest  of  the  Government. 
Requests  for  deviations  shall  clearly 
state  the  nature  of  the  deviation  and  the 
reasons  for  such  special  action. 
•        *        *        *        » 

3.  Fart  101-46  is  revised  to  read  as 
follows: 

PART  101-46— REPLACEMENT  OF 
PERSONAL  PROPERTY  PURSUANT 
TO  THE  EXCHANGE/SALE  AUTHORITY 

101-46.000    What  is  the  purpose  and  scope 

of  this  part? 
101-46.001     What  are  the  definitions  of 

some  of  the  key  terms  used  in  this  part? 
101-46.001-1     Acquire. 
101-46.001-2    Combat  material. 
101-46.001-3     Exchange. 
101-46.001-4    Exchange/sale. 
101-46.001-5     Executive  agency. 
101-46.001-6    Federal  agency. 
101-46.001-7    Historic  item. 
101-46.001-8    Replacement. 
101-46.001-9    Similar. 
101-46.002-How  do  you  request  deviations 

and  who  can  approve  them?  . 
101—46.002-1    Can  you  approve  requests  for 

deviations  from  this  Part  101-46?  . 
101-46.002-2     Does  GSA  approve  requests 

for  deviations  from  this  Part  101-46? 

Subpart  101-46.1— (ReaerTed] 
Subpart  101-46.2 — Authorization 

101-46.200    How  do  you  determine  whether 

to  do  an  exchange  or  sale? 
101-46.201    When  must  you  make  a 

reimbursable  transfer  to  another  Federal 

agency  when  using  the  exchange/sale 

authority,  to  what  other  organizations 

may  you  make  a  reimbursable  transfer. 

and  what  are  the  conditions  for  a 

reimbursable  transfer? 
101-46.202    What  are  the  limiutions  on  the 

exchange/sale  of  personal  prop)erty? 
101-46.203     What  special  authorizations 

have  been  made  for  use  of  the  exchange/ 

sale  authority? 

Subpart  101-46.3 — Exchange  and  Sale 
Procedum 

101-46.300    What  are  the  exchange 

procedures? 
101-46.301    What  are  the  sales  procedures? 
101-46.302    What  are  the  accounting 

requirements  for  the  proceeds  of  sale? 


Authority:  Sec.  205(c),  63  Stat.  390  (40 
U.S.C.  486(c)). 

§  101-46.000    What  Is  the  purpose  and 
scope  of  this  part? 

This  part  prescribes  regulations  for 
use  by  you  (an  executive  agency)  when 
using  the  exchange/sale  authority  of 
section  201(c)  of  the  Federal»Property 
and  Administrative  Services  Act  of 
1949,  63  Stat.  384,  as  amended  (40 
U.S.C.  481(c)).  The  regulations  apply  to 
all  U.S.  Government-owned  personal 
property  worldwide.  For  the  exchange/ 
sale  of  aircraft  parts  and  hazardous 
materials,  you  must  meet  the 
requirements  in  this  part  and  in  parts 
101-37  and  101-42  of  this  chapter, 
respectively. 

§101-46.001    What  are  the  definitions  of 
some  of  the  key  terms  used  In  this  pan? 

§101-46.001-1     Acquire. 

Acquire  means  procure  or  otherwise 
obtain  personal  property,  including  by 
lease. 

§101-46.001-2    Combat  material. 

Combat  material  means  arms, 
ammunition,  and  implements  of  war 
listed  in  the  U.S.  munitions  list  (22  CFR 
part  121). 

§101-46.001-3    Exchange. 

Exchange  means  to  replace  a  non- 
excess  or  non-surplus  personal  property 
item  by  trade  or  trade-in  with  the 
supplier  of  the  replacement  item  when 
the  allowance  firom  the  item  being 
replaced  is  used  to  reduce  or  o^set  the 
cost  of  the  replacement  item.  The 
supplier  may  be  a  Government  agency, 
commercial  or  private  organization,  or 
an  individual. 

§101-46.001-4    Exchange/sale. 

Exchange/sale  means  to  exchange  or 
sell  a  non-excess  or  non-siuplus 
personal  property  item  and  apply  the 
exchange  allowance  or  proceeds  of  sale 
in  whole  or  in  part  payment  for  the 
acquisition  of  a  similar  item. 

§  1 01  -46.001  -6    Exacuthra  agency. 

Executive  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  hranch  of 
the  Government,  including  any  wholly 
owned  Government  corporation. 

§101-46.001-6    Federal  agency 

Federal  agency  means  any  executive 
agency  or  any  establishment  in  the 
legislative  or  judicial  branch  of  the 
Government  (except  the  Senate,  the 
House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his  direction). 


§101-46.001-7    Historic  Item. 

Historic  item  means  property  having 
added  value  for  display  piuposes 
because  its  historical  significance  is 
greater  than  its  fair  market  value  for 
continued  use.  Items  that  are  commonly 
available  and  remain  in  use  for  their 
intended  purpose,  such  as  military 
aircraft  still  in  use  by  active  or  reserve 
units,  are  not  historic  items. 

§101-46.001-6    Replacement. 

Replacement  means  the  process  of 
acquiring  property  specifically  to  be 
used  in  place  of  property  which  is  still 
needed  but  will  no  longer  adequately 
perform  all  the  tasks  for  which  it  is 
used. 

§101-46.001-9    Similar. 

Similar  metms  that  the  acquired  item 
and  replaced  item: 

(a)  Are  identical;  or 

(b)  Are  designed  and  constructed  for 
the  same  specific  purpose;  or 

(c)  Both  constitute  parts  or  containers 
for  identical  or  similar  end  items;  or 

(d)  Both  fall  within  a  single  Federal 
Supply  Classification  (FSC)  group  of 
property  that  is  eligible  for  handling 
under  the  exchange/sale  authority. 

§  1 01  -46.002    How  do  you  request 
deviations  and  wtio  can  approve  them? 

General  provisions  for  deviations 
from  the  Federal  Property  Management 
Regulations  are  found  in  §  101-1.110  of 
this  chapter.  Provisions  for  deviations 
from  the  regulations  in  this  part  are 
presented  in  this  section. 

§  1 01  -46.002-1    Can  you  approve  requests 
for  deviations  from  this  part  101-46? 

The  head  of  an  executive  agency  may 
approve  deviations  within  the  agency. 
This  authority  caimot  be  redelegated. 
Only  onetime  (individual)  deviations 
may  be  approved  by  the  head  of  an 
executivo'agency.  GSA  must  approve 
any  class  deviations.  The  head  of  an 
executive  agency  may  not  approve 
deviations  that  would  permit  the* 
exchange/sale  of  weaf>ons.  Alsof  neither 
the  head  of  an  executive  agency  nor 
GSA  may  approve  deviations  from 
regulatory  provisions  that  are  mandated 
by  statute  e.g.,  the  requirement  that  the 
exchange/sale  authority  be  used  for 
replacement  property  only,  and  the 
requirement  that  property  replaced  and 
property  acquired  are  similar.  In  the 
interest  of  maintaining  uniformity, 
deviations  shall  be  kept  to  a  minimum 
and  the  head  of  an  executive  agency 
shall  prescribe  a  formal  procedure  for 
the  control  of  deviations  within  the 
agency  and  furnish  a  copy  of  the 
procedure  to  GSA.  Also,  a  copy  of  each 
approved  deviation  shall  be  furnished  to 
GSA  upon  its  approval. 


§101-46.002^    Does  GSA  approve 
requests  for  deviations  from  this  part  101- 
467 

If  you  choose  not  to  exercise  the 
authority  delegated  to  you  by  GSA  in 
the  preceding  section,  or  if  GSA 
approval  of  a  deviation  request  is 
necessary,  you  may  request  GSA 
approval  of  deviations  by  submitting  a 
complete  written  justification  to  the 
General  Services  Administration  (GSA), 
Office  of  Govemmentwide  Policy,  Office 
of  Transportation  and  Personal  Property 
(MT),  Washington,  DC  20405. 

Subpart  101-46.1— {Reserved] 

Subpart  101-46.2— Authorization 

§101-46.200    How  do  you  determine 
whether  to  do  an  exchange  or  sale? 

(a)  When  considering  use  of  the 
exchange/sale  authority,  you  must 
determine  which  of  the  two  methods — 
exchange  or  sale — will  provide  the 
greater  return  for  the  Government. 
When  estimating  the  retiun  imder  each 
method,  consider  all  administrative  and 
overhead  costs. 

(b)  If  the  exchange  allowance  or 
estimated  sales  proceeds  for  an  item  of 
property  woidd  be  imreasonably  low, 
the  property  should  not  be  processed 
under  this  part.  Rather,  you  sboidd 
process  it  according  to  the  regulations  in 
part  101-43  (Utilization  of  Personal 
Property)  of  subpart  101-45.9 
(Abandonment  or  Destruction  of 
Personal  Property)  of  this  subchapter  as 
applicable. 

§  101-46.201    When  must  you  make  a 
reimbursable  transfer  to  another  Federal 
agency  when  using  the  exchange/sale 
authority,  to  what  other  organizations  may 
you  make  a  reimbursable  transfer,  and  witat 
are  the  conditions  for  a  reimbursable 
transfer? 

(a)  If  you  have  property  you  want  to 
replace  which  is  eligible  for  exchange/ 
sale,  you  should,  to  the  maximum 
extent  practicable,  first  solicit  Federal 
agencies  known  to  use  or  distribute 
such  property  and,  if  an  agency  wants 
it,  arrange  for  a  reimbursable  transfer. 
Property  that  is  eligible  for  replacement 
imder  replacement  standards  prescribed 
in  subpart  101-25.4  of  this  chapter  is 
not  subject  to  this  requirement. 

(b)  You  may  make  a  reimbursable 
transfer  to  not  only  other  Federal 
agencies,  but  also  the  Senate,  the  House 
of  Representatives,  the  Architect  of  the 
Capitol  and  any  activities  imder  the 
Architect's  direction,  the  District  of 
Columbia,  and  mixed-ownership 
Government  corporations. 

(c)  When  transferring  property: 


(1)  You  must  do  so  under  terms 
mutually  agreeable  to  you  and  the 
recipient;  and 

(2)  You  must  not  require 
reimbursement  of  an  amoimt  greater 
than  the  estimated  fair  market  value  of 
the  transferred  property;  and 

(3)  You  must  apply  the  transfer 
proceeds  in  whole  or  part  payment  for 
property  acquired  to  replace  the 
transferred  property. 

§101-46.202    What  are  the  limitations  on 
the  exchange/sale  of  personal  property? 

This  section  describes:  Types  of 
property  that  are  ineligible  for 
exchange/sale;  conditions  that  you  must 
meet  when  conducting  an  exchange/sale 
transaction;  and  actions  that  are 
prohibited  in  an  exchange/sale 
transaction; 

(a)  What  types  of  property  are 
ineligible  for  exchange/sale? 

(1)  You  must  not  use  the  exchange/ 
sale  authority  for  the  following  FSC 
groups  of  personal  property: 

10  Weapons. 

11  Nuclear  ordnance. 

12  Fire  control  equipment. 

14  Guided  missiles. 

15  Aircraft  and  airframe  structural 
components,  except  FSC  class  1560 
Airframe  Structural  Components. 

42    Firefighting,  rescue,  and  safety 

equipment. 
44    Nuclear  reactors  (FSC  class  4472  only). 
51    Hand  tools. 

54    Pre£abricated  structure  and  scaffolding. 
68    Chemicals  and  chemical  products, 

except  medicinal  chemicals. 
71    Furniture. 
84    Clothing,  individual  equipment,  and 

insignia. 

(2)  Also  ineligible  for  exchange/sale 
are  jnaterials  in  the  National  Defense 
Stockpile  (50  U.S.C.  98-98h)  or  the 
Defense  Production  Act  inventory  (50 
U.S.C.  App.  2093). 

(b)  What  conditions  must  be  met 
when  conducting  an  exchange/sale 
transaction?  You  may  use  the  exchange/ 
sale  authority  only  if  you  meet  all  six  of 
the  following  conditions: 

(1)  The  item  exchanged  or  sold  is 
similar  to  the  item  acquired;  and 

(2)  The  item  exchanged  or  sold  is  not 
excess  or  surplus,  and  the  item  acquired 
is  needed  for  approved  programs;  and 

(3)  The  number  of  items  acquired 
must  equal  the  number  of  items 
replaced  unless: 

(i)  The  item(s)  acquired  perform  all  or 
substantially  all  of  the  tasks  for  which 
the  old  item(s)  would  otherwise  be 
used;  or 

(ii)  The  item(s)  sold  or  exchanged  and 
the  item(s)  acquired  meet  the  test  for 
similarity  specified  at  §  101-46.001- 
9(iii)  in  that  they  are  a  part(s)  or 
container(s)  for  identical  or  similar  end  ■ 
items;  and 


(4)  The  item  exchanged  or  sold  was 
acquired  for  official  use  and  not  for  the 
principal  purpose  of  exchange  or  sale; 
and 

(5)  You  make  a  written  administrative 
determination  at  the  time  of  exchange  at 
sale  (or  at  the  time  of  acquisition  if  it 
precedes  the  sale)  to  apply  the  exchange 
allowance  or  sale  proceeds  to  the 
acquisition  of  replacement  property; 
and 

(6)  You  document  that  the  above 
conditions  have  been  met,  a  along  with 
all  other  pertinent  documentation,  for 
any  transactions  under  this  part. 

(c)  What  actions  are  prohibited  in  an 
exchange/sale  transaction? 

(1)  Acquisition  of  personal  property 
not  otherwise  authorized. 

(2)  Acquisition  of  personal  property 
in  violation  of: 

(i)  Any  restriction  on  prcx:urement  of 
a  commodity  or  commodities;  or 

(ii)  Any  replacement  policy  or 
standard  prescribed  by  the  President, 
the  Congress,  or  the  Administrator  of 
General  Services;  or 

(iii)  Any  contractual  obligation. 

(3)  Transfer,  exchange,  or  sale  of 
Nuclear  Regulatory  Commission- 
controlled  materials  unless  you  meet  the 
requirements  of  §  101-42.1 102-4  of  this 
subchapter. 

(4)  Exchange  or  sale  of  controlled 
substances,  imless  you  meet  the 
requirements  of  §  101-42.1102-3  of  this 
subchapter. 

(5)  Transfer,  exchange,  or  sale  of  scrap 
materials,  except  in  the  case  of  scrap 
gold  for  fine  gold. 

(6)  Exchange  or  sale  of  property 
which  was  originally  acquired  as  excess 
or  forfeited  property  or  from  another 
source  other  than  new  procurement, 
imless  such  property  has  been  in  official 
use  by  the  acquiring  agency  for  at  least 

1  year.  You  may  exchange  or  sell 
forfeited  property  in  official  use  for  less 
than  1  year  if  the  head  of  your  agency 
certifies  that  a  continuing  valid 
requirement  exists,  but  the  specific  item 
in  use  no  longer  meets  that  requirement, 
and  that  exchange  or  sale  meets  all  other 
requirements  of  this  part. 

(7)  Exchange  or  sale  of  property  that 
is  dangerous  to  public  health  or  safety 
without  first  rendering  such  property 
innocuous  or  providing  for  adequate 
safeguards  as  part  of  the  exchange/sale. 

(8)  Exchange  or  sale  of  combat 
material  without  first  demilitarizing  it 
in  accordance  with  applicable 
regulations. 

(9)  Exchange  or  sale  of  Flight  Safety 
Critical  Aircraft  Parts  unless  you  meet 
the  provisions  of  §  101-37.610  of  this 
chapter. 
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§  1 01  -46.203    What  special  authorizations 
have  been  made  for  use  o(  the  exchange/ 
sale  authority? 

(a)  You  may  exchange,  without 
monetary  appraisal  or  detailed  listing  or 
reporting,  books  and  periodicals  in  your 
libraries  not  needed  for  permanent  use 
for  other  books  and  periodicals. 

(b)  In  acquiring  items  for  historical 
preservation  or  display  at  Federal 
museums,  you  may  exchange  historic 
items  in  the  museum  property  account 
without  regard  to  the  FSC  group  or  the 
requirement  in  §  101-46.202(bK3). 
provided  the  exchange  transaction  is 
documented  and  certiHed  by  the  head  of 
your  agency  to  be  in  the  best  interests 

of  the  Government  and  all  other 
provisions  of  this  part  are  met.  The 
documentation  must  contain  a 
determination  that  the  item  exchanged 
and  the  item  acquired  are  historic  items. 

Sut>part  101-46.3 — Exchange  and  Sale 
Procedures 

f  101-46.300    What  are  the  exchange 
procedures? 

(a)  Most  exchange  transactions  should 
occur  when  a  vendor  delivers  a 
replacement  item  and  removes  the  item 
being  replaced.  This  is  the  most  efficient 
and  cost  effective  exchange  procedure  ■ 
because  the  item  being  replaced  may 
remain  in  use  up  to  the  time  the 
replacement  item  is  delivered,  when  it 
is  immediately  removed  by  the  vendor, 
and  storage,  handling,  and 
administrative  costs  are  minimized. 

(b)  You  may  internally  reassign 
eligible  items  no  longer  needed  by  one 
organizational  unit  to  another  unit  for 
exchange  with  the  supplier  of  a 
replacement  item.  Physical  movement 
of  the  reassigned  item  is  not  required 
unless  specified  by  the  contract. 

S 1 01  -46.301    What  are  the  sales 
procedures? 

(a)  The  methods  of  sale,  terms  and 
conditions  of  sale,  and  forms  prescribed 
in  §  101-45.304  of  this  subchapter  shall 
be  used  in  the  sale  of  property  being 
replaced,  except  for  the  provisions  of 

§  101^5.304-2(a)  of  this  subchapter 
regarding  negotiated  sales.  Section  3709, 
Revised  Statutes  (41  U.S.C.  5),  is 
applicable  to  such  sales  and  specifies 
the  following  conditions  under  which 
property  being  replaced  can  be  sold  by 
negotiation: 

(1)  The  reasonable  value  involved  in 
the  contract  does  not  exceed  $500,  or 

(2)  Otherwise  authorized  by  law. 

(b)  Property  eligible  for  exchange/sale 
may  be  sold  by  negotiation  at  fixed 
prices  in  accordance  with  the  provisions 
of  §  101-45.304-2(b)  of  this  subchapter. 


$101-46.302    What  are  the  accounting 
requirements  for  the  proceeds  of  the  sale? 

Except  as  otherwise  authorized  by 
law,  proceeds  from  sales  of  personal 
property  disposed  of  under  this  part 
must  be  accounted  for  in  accordance 
with  the  General  Accounting  Office 
Policy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies,  Title  7. 
Fiscal  Procedures,  Section  5.5D. 

Dated:  September  2,  1997. 
G.  Martin  Wagner, 

Associate  Administrator  for  Covemmentwide 
Policy. 
|FR  Doc.  97-23669  Filed  9-5-97;  8:45  eqp] 

BtLUNQ  CODE  eS20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Parts  1000. 1001, 1002  and 
1005 

RIN0991-AA87 

Health  Care  Programs:  Fraud  and 
Abuse;  Revised  OIG  Exclusion 
Authorities  Resulting  From  Public  Law 
104-191 

agency:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rulemaking  addresses 
proposed  revisions  to  the  OIG's  sanction 
authorities  in  conjunction  with  sections 
211,  212  and  213  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  along  with 
other  technical  and  conforming  changes 
to  the  OIG  exclusion  authorities  set 
forth  in  42  CFR  parts  1000,  1001.  1002 
and  1005.  These  proposed  revisions  are 
specifically  designed  to  expand  the 
protection  of  certain  basic  fraud 
authorities,  and  revise  and  strengthen 
the  current  legal  authorities  pertaining 
to  exclusions  from  the  Medicare  and 
State  health  care  programs. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  November  7,  1997. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-^O-P,  Room 
5246,  Cohen  Building,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201.  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  comments  by  facsimile 
(FAX)  transmission.  In  commenting, 
please  refer  to  file  code  OIG-20-P. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Schaer.  (202)  619-0089.  OIG 
Regulations  Officer. 

SUPPLEMENTARY  INFORMATION:  Comments 
will  be  available  for  public  inspection 
September  22,  1997  in  Room  5550  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  S.W., 
Washington.  D.C,  on  Monday  through 
Friday  of  each  week  from  8K)0  a.m.  to 
4:30  p.m.,  (202)  619-0089. 

I.  Background 

A.  Overview  of  OIG  Exclusion 
Authorities 

All  exclusions  imposed  by  the  Office 
of  Inspector  General  (OIG)  are  based  on 
the  authorities  set  forth  in  sections 
1128,  1156  and  1892  of  the  Social 
Security  Act  (Act).  In  imposing  these 
exclusions,  the  Secretary's  primary 
objective  and  obligation  is  to  protect  the 
health  and  safety  of  patients  receiving 
care  under  the  Medicare  and  State 
health  care  programs,  and  to  safeguard 
the  integrity  of  these  programs.  The 
authorities  contained  in  these  sections 
of  the  Act  were  designed  to  protect  the 
programs  and  their  beneficiaries  from 
unfit  health  care  providers,  individuals 
and  businesses  whose  behavior  has 
demonstrated  that  they  pose  a  risk  to 
program  beneficiaries  or  to  the  integrity 
of  the  Medicare  and  State  health  care 
programs. 

In  1987,  the  OIG's  civil  administrative 
sanction  authorities  were  significantly 
revised  and  expanded  by  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  (MMPPPA),  Public  Law 
100-93.  Congress  enacted  MMPPPA  "to 
improve  the  ability  of  the  [Department] 
to  protect  the  Medicare  and  Medicaid 
programs  for  fraud  and  abuse,  and  to 
protect  the  beneficiaries  of  these 
programs  bom  incompetent  practioners 
and  from  inappropriate  and  inadequate 
care."  MMPPPA  authorized  both 
mandatory  and  discretionary  program 
exclusions  intended  to  protect  the 
integrity  of  the  Medicare  and  State 
health  care  programs,  as  well  as 
beneficiaries. 

Manadatory  exclusions.  Section 
1128(a)  of  the  Act  specifically  sets  forth 
the  exclusion  authorities  with 
mandated  enforcement  provisions.  This 
section  of  the  Act  requires  the  OIG  to 
exclude  from  program  participation  any 
individuals  or  entities  convicted  of  a 
program- related  crime  or  patient  abuse 
or  neglect.  These  mandatory  exclusions 
must  be  imposed  for  a  minimum  5-year 
period. 

Permissive  exclnsions.  In  addition, 
section  1128(b)  sets  forth  a  variety  of 
sanction  authorities  all  of  which  are 
permissive  authorities  that  do  not 


necessarily  mandate  an  action  by  the 
Department.  Prior  to  recent  statutory 
changes  discussed  below,  a  conviction 
relating  to  the  delivery  of  a  health  care 
item  or  service  that  was  not  program- 
related,  whether  a  felony  or  a 
misdemeanor,  served  as  grounds  for  a 
permissive  exclusion  only.  A  number  of 
these  authorities  are  "derivative" 
exclusions,  based  on  actions  previously 
taken  by  a  court,  or  other  law 
enforcement  or  regulatory  agencies.  For 
example,  these  exclusions  have  been 
based  on  convictions  for  fraud,  theft, 
financial  misconduct  and  controlled 
substance  violations,  as  well  as  license 
suspensions  and  revocations,  and 
sanctions  by  other  health  agencies. 
Other  permissive  exclusions  are  "non- 
derivative"  exclusions,  that  is,  they  are 
based  on  OIG-initiated  determinations 
of  misconduct  that  relate  to  such 
matters  as  quality  of  care  and  access  of 
information.  There  were  no  specified 
minimum  periods  of  exclusion  under 
these  permissive  exclusion  authorities, 
with  the  exception  of  the  exclusion  for 
failure  to  grant  "immediate  access" 
under  section  1128(b)(12)  of  the  Act. 

These  authorities  have  provided  for 
the  imposition  of  an  exclusion  irom  the 
Medicare  (title  18),  Medicaid  (title  19), 
Maternal  and  Child  Health  Service 
Block  Grant  (title  5)  and  Block  Grants  to 
States  for  Social  Services  (title  20) 
programs,  and  are  codified  in  42  CFR 
parts  1001  and  1002  of  the  OIG 
regulations. 

B.  The  Health  Insurance  Portability  and 
Accountability  Act  of  1 996 

In  the  first  significant  amendments  to 
the  OIG's  exclusion  authorities  since 
MMPPA,  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996.  Public  Uw  104-191, 
contains  many  important  improvements 
to  the  laws  that  are  intended  as  major 
steps  towards  the  elimination  of  health 
care  fraud  and  abuse.  Among  other 
things,  HIPAA  revises  and  strengthens 
the  OIG's  current  sanction  authorities 
pertaining  to  exclusions  fit>m  Medicare 
and  the  State  health  care  programs. 
Specifically,  HIPAA  broadens  the  OIG's 
mandatory  exclusion;  and  establishes  a 
new  permissive  exclusion  applicable  to 
individuals  with  ownership  or  control 
interest  in  sanctioned  entities. 

The  revisions  to  the  OIG's  sanction 
authorities  regarding  our  mandatory 
exclusion  authority  and  the  permissive 
exclusion  authorities  related  to  fraud 
under  section  1128(b)(1)  of  the  Act  are 
effective  upon  enactment;  the 
amendments  regarding  the  minimum 
exclusion  period  and  the  permissive 
exclusion  of  individuals  with 
ownership  or  control  interest  are 


effective  on  January  1,  1997.  The 
provisions  do  allow,  however,  the 
Department  some  policy  discretion  in 
their  implementation.  As  a  result,  we 
are  developing  this  proposed 
rulemaking  to  address  these  new 
statutory  provisions,  along  with  other 
technical  revisions  to  the  OIG's 
exclusion  authorities  codified  in  42  CFR 
parts  1000,  1001,  1002  and  1005. 

n.  Provisions  of  the  Proposed  Rule 

A.  Mandatory  OIG  Exclusion  From 
Participation  in  the  Medicare  and  State 
Health  Care  Programs 

Section  211  of  HIPAA  has  expanded 
the  minimum  5-year  mandatory 
exclusion  authority  of  the  OIG  to  cover 
any  felony  conviction  imder  Federal ,     . 
State  or  local  law  relating  to  health  care 
fraud,  even  if  governmental  programs 
were  not  involved.  Felony  convictions 
relating  to  controlled  substances  are  also 
the  basis  for  a  mandatory  exclusion.  The 
expanded  mandatory  exclusion 
provisions  serve  to  recognize  the 
seriousness  of  such  felony  convictions 
and  ensure  that  beneficiaries  of  the 
Medicare  and  State  health  care 
programs  are  well  protected  from 
dealing  with  such  individuals  and 
entities.  Section  211  still  provides  the 
Secretary  with  discretionary  authority  to 
exclude  those  individuals  and  entities 
from  Medicare  and  State  health  care 
programs  who  have  been  convicted  of  a 
misdemeanor  criminal  health  care  fraud 
offense  or  who  have  been  convicted  of 
a  criminal  offense  relating  to  fraud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility  or  other  financial 
misconduct  in  programs  (other  than 
health  care  programs)  funded  by  any 
Federal,  State  or  local  agency. 

In  accordance  with  section  211  of 
HIPAA,  we  would  revise  §  1001.101  of 
our  regulations  by  adding  new 
paragraphs  (c)  and  (d)  to  address  the 
mandatory  provisions  set  forth  in 
sections  1128a(3)  and  1128a(4)  of  the 
Act.  In  terms  of  the  scope  of  this 
provision,  in  order  to  appropriately 
restrict  the  imposition  of  these 
mandatory  exclusions  to  only 
individuals  and  entities  who  might 
reasonably  be  expected  to  have  future 
contact  with  Medicare,  the  State  health 
care  programs  or  other  health  care 
programs  or  systems,  we  are  also 
proposing  in  §§  1001.101(d)  and 
1001.401(a)  to  limit  the  applicability  of 
this  provision  to  any  individual  or 
entity  that:  (1)  Is  or  has  ever  been  a 
health  care  practitioner,  provider  or 
supplier;  (2)  holds  or  has  held  a  direct 
or  indirect  ownership  or  control 
interest,  as  defined  in  section  1124(a)(3) 
of  the  Act,  in  an  entity  that  is  a  health 


care  provider  or  supplier;  or  (3)  is  or  has 
ever  been  an  officer,  director,  agent  or 
managing  employee,  as  defined  in 
section  1126(b)  of  the  Act,  of  such  an 
entity,  or  is  or  has  ever  been  employed 
in  any  capacity  in  the  health  care 
industry.  A  conforming  change  to  our 
regulations  at  §  1001.102(b)(1), 
consistent  with  the  sections  1128(a)(3) 
1128(a)(4)  of  the  statute,  would  also  be 
made  to  reference  any  fraudulent  acts — 
including  theft,  breach  of  fiduciary 
responsibility  or  other  financial 
misconduct — committee  in  other 
governmental  programs  as  a  basis  for  an 
exclusion  by  the  OIG  &x>m  Medicare  and 
the  State  health  care  programs. 

The  section  heading  for  §  1001.201 
would  be  revised  to  read  as  "Conviction 
relating  to  fr«ud"  to  indicate  that  this 
authority  is  not  just  relating  to  program 
and  health  care  fraud.  The  section 
heading  for  §  1001.401  would  be  revised 
to  read  as  "Misdemeanor  conviction 
relating  to  controlled  substances." 

B.  Establishment  of  Minimum  Periods  of 
Exclusion  for  Certain  Permissive 
Exclusions 

The  absence  of  a  statutorily  required 
minimum  exclusion  period  for 
permissive  exclusions  has  resulted  in  an 
exceptional  amount  of  administrative 
litigation  over  the  issue  of  the  length  of 
exclusion  in  these  cases.  Since  the 
reasonableness  of  the  length  of 
exclusions  imposed  is  the  single  most 
litigated  issue,  this  has  required 
significant  agency  resources  in  each 
instance  to  defend  the  exclusion  period 
imposed  by  the  OIG.  Section  212  has 
established  minimum  periods  of 
exclusion  irova  1  to  3  years  for 
permissive  exclusions  from  the 
Medicare  and  State  health  care 
programs. 

For  (1)  convictions  of  misdemeanor 
criminal  health  care  fraud  offenses,  (2) 
criminal  offenses  relating  to  fraud  in 
non-health  care  Federal  or  State 
programs,  (3)  convictions  relating  to 
obstruction  of  an  investigation  of  health 
care  fraud  and  (4)  convictions  of 
misdemeanor  offenses  relating  to 
controlled  substances,  section  212  of 
HIPAA  has  established  a  minimum 
period  of  exclusion  of  3  years,  unless 
the  Secretary  determines  that  a  longer  or 
shorter  period  is  appropriate  due  to 
aggravating  or  mitigating  circumstances. 

For  permissive  exclusions  from 
Medicare  and  the  State  health  care 
programs  as  a  result  of  revocation, 
surrender  or  suspension  of  an 
individual's  or  entity's  health  care 
license,  section  212  establishes  a 
minimum  exclusion  period  that  would 
be  not  less  than  the  period  during  which 
the  individual's  or  entity's  license  was 
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revoked  or  suspended.  Likewise,  for 
pennissive  exclusions  due  to  a 
suspension  or  exclusion  from  other 
Federal  health  care  programs  (such  as 
CHAMPUS  or  the  Veterans' 
Administration)  or  other  State  health 
care  programs  for  reasons  bearing  on  an 
individual's  or  entity's  professional 
competence,  professional  performance 
or  financial  integrity,  section  212  of 
HIPAA  also  establishes  a  minimum 
period  of  exclusion  of  not  less  than  the 
period  the  individual  or  entity  is 
excluded  or  suspended  from  that 
Federal  or  State  health  care  program.  As 
indicated  above,  this  statutory  provision 
is  effective  for  any  exclusion  imposed  or 
proposed  by  the  OIG  on  or  after  January 
1. 1997. 

In  addition,  section  212  establishes  a 
minimum  of  a  1-year  period  of 
exclusion  for  (1)  individuals  or  entities 
who  are  found  to  have  submitted  (or 
caused  to  be  submitted)  claims  for 
excessive  charges,  or  who  furnished  (or 
caused  to  be  furnished)  uimecessary 
items  or  services:  or  (2)  health 
maintenance  organizations  (as  defined 
by  section  1903(m}  of  the  Act),  or  entity 
under  a  waiver  established  by  section 
1915(b)(1)  of  the  Act,  that  are  found  to 
have  failed  to  provide  medically 
necessary  items  and  services.  The 
establishment  of  these  minimum 
exclusion  periods  will  aid  to  conserve 
governmental  resources  by  reducing  the 
amount  of  litigation  and  will  foster  more 
consistency. 

Consistent  with  these  statutory 
amendments,  we  would  revise 
§§  1001.701(d)(1)  and  1001.801(c)(1)  to 
add  that  with  regard  to  the  length  of 
exclusion  under  these  authorities,  in  no 
case  may  the  period  be  shorter  than  one 
year.  Furthermore,  we  would  also  revise 
§§1001.501  and  1001.601  to  state  that 
the  length  of  exclusion  under  this 
authority  will  never  be  for  a  period  of 
time  less  than  the  period  during  which 
the  individual  or  entity  is  excluded 
from  that  Federal  or  State  health  care 
program. 

C.  Permissive  Exclusions  of  Individuals 
With  Ownership  or  Control  Interest  in 
Sanctioned  Entities 

Prior  to  HIPAA,  section  1128(b)(8)  of 
the  Act  permitted  the  Secretary  to 
exclude  an  entity  when  a  convicted 
individual  had  an  ownership,  control  or 
agency  relationship  with  such  entity. 
However,  if  an  entity,  rather  than  an 
individual,  was  convicted  of  Medicare 
or  State  health  care  program  fraud,  the 
OIG  did  not  have  the  authority  to 
exclude  the  individuals(s)  who  owned 
or  controlled  the  entity  and  who  may, 
in  fact,  have  been  responsible  for  the 
&aud.  This  created  an  obvious  loophole 


whereby  an  individual  who  was 
indicted  for  fraud  along  with  a  business 
entity  owned  or  controlled  by  that 
individual  could  avoid  program 
exclusion  by  agreeing  to  have  the 
business  entity  plead  guilty  and  pay  the 
fines.  Having  avoided  conviction,  the 
individual  was  then  free  to  form  a  new 
corporation  and  continue  to  participate 
in  the  health  care  programs. 

Section  213  of  HIPAA  has  now 
expanded  the  statute  by  adding  a  new 
permissive  exclusion  authority  (section 
1128(b)(15)  of  the  Act)  applicable  to 
individuals  who  have  an  ownership 
interest  in,  or  have  significant  control 
over  the  operations  of,  an  entity  that  has 
been  convicted  of  a  program-related 
offense.  Specifically,  under  this 
provision,  an  individual  who  has  a 
direct  or  indirect  ownership  or  control 
interest  in  a  sanctioned  entity  and  who 
knows,  or  should  know,  of  the  action 
constituting  the  basis  for  the  conviction 
or  exclusion,  may  also  be  excluded  from 
participation  in  Medicare  and  the  State 
health  care  programs  if  the  entity  has 
been  convicted  of  an  offense  under 
sections  1128(a)  or  1128  (b)(1)  through 
(b)(3)  of  the  Act,  or  otherwise  excluded 
from  program  participation.  Under  this 
authority,  the  culpable  individual  is 
also  subject  to  program  exclusion  even 
if  not  initially  convicted  or  excluded. 

Accordingly,  we  would  add  a  new 
§  1001.1051,  Exclusion  of  individuals 
with  ownership  or  control  interest  in 
sanctioned  entities,  to  reflect  the  new 
statutory  authority.  Consistent  with  the 
statute,  under  this  regulatory  authority 
the  OIG  would  need  to  demonstrate 
that,  in  the  case  of  an  investor,  the 
individual  acted  in  deliberate  ignorance 
of  the  offense  constituting  the 
sanctionable  action.  In  the  case  of  an 
officer  or  managing  employee  of  the 
business  entity,  the  OIG  will  not  need 
to  demonstrate  such  knowledge.  Under 
proposed  §  1001.1051,  when  the  entity 
has  been  excluded,  the  length  of  the 
individual's  exclusion  would  be  for  the 
same  period  as  that  of  the  sanctioned 
entity  with  which  the  individual  has 
had  \he  prohibited  relationship. 
Consistent  with  statutory  intent,  we  are 
defining  the  term  "sanctioned  entity" 
under  this  section  to  mean  an  entity  that 
has  been  convicted  of  any  offense  under 
§§1001.101  through  1001.104  of  these 
regulations,  or  that  has  been  terminated 
or  excluded  from  participation  in 
Medicare  or  a  State  healtii  care  program. 
Thus,  under  this  authority,  when  an 
entity  is  no  longer  reimbursed  under 
Medicare  or  the  State  health  care 
programs  as  a  result  of  a  termination  or 
exclusion  by  the  Department,  the 
owners  of  the  entity  will  be  subject  to 
an  exclusion  as  well. 


In  a  conforming  change,  we  also 
propose  to  revise  §  1001.3002  by  adding 
a  new  paragraph  to  clarify  that  if  the 
specified  criteria  of  this  section  are  met, 
an  individual  excluded  in  accordance 
with  the  new  proposed  §  1001.1051 
would  be  reinstated  only  upon  an  OIG 
determination  that  the  excluded  entity 
upon  which  the  individual's  exclusion 
was  based  has  been  reinstated  in 
accordance  with  §§  1001.3002(a)  or 
1001.3005. 

D.  Technical  and  Conforming 
Regulatory  Revisions 

In  addition  to  the  changes  to  the  OIG 
regulations  at  42  CFR  parts  1001  and 
1002  to  comply  with  the  revised 
sanction  provisions  set  forth  in  HIPAA, 
we  are  proposing  a  number  of  technical 
and  conforming  regulatory  changes  in 
accordance  with  the  HIPAA. 
Specifically,  under  the  new  statute,  the 
OIG  has  t>eien  delegated  authority  for  3 
new  authorities  referenced  in  Public 
Law  104-191— sections  1128  (a)(3)  and 
(a)(4)  and  1128  (b)(15)  of  the  Act.  Asa 
result,  technical  and  conforming 
changes  to  the  OIG  regulations  are 
necessary.  In  addition,  several  minor 
conforming  changes  are  also  being 
proposed  to  correct  omissions  from 
previous  regulatory  issuances,  and  to 
clarify  and  expand  the  applicability  of 
the  existing  regulations.  A  limited 
number  of  policy  decisions  are  being 
proposed  that  relate  to  the  clarification 
of  (1)  The  definition  of  the  term 
"furnished;"  (2)  the  OIG's  exclusion 
authority  under  section  1128(a)(2)  of  the 
Act  concerning  patient  neglect  and 
abuse  convictions;  (3)  time  limits  on 
payments  to  suppliers  for  services  by 
excluded  providers;  (4)  when  a 
reinstatement  request  will  be  received 
in  accordance  with  an  OIG  exclusion 
taken  under  section  1128(b)(5)  of  the 
Act;  and  (5)  terms  "incarceration"  and 
"patient." 

Section  1000.10.  General  definitions: 
We  would  clarify  the  current  definition 
of  the  term  "furnished"  to  indicate  that 
exclusions  will  apply  to  any  individual 
or  entify  that  provides  or  supplies  items 
or  services,  direcUy  or  indirectly.  When 
an  individual  or  entity  is  excluded  from 
Medicare  and  the  State  health  care 
programs,  the  effect  of  the  exclusion  is 
that  the  programs  may  not  pay  for  items 
and  services  furnished  by  that  excluded 
individual  or  entity.  The  OIG  has  the 
authority — and  sometimes  the 
obligation  when  a  mandatory  exclusion 
is  appropriate — to  impose  an  exclusion 
on  individuals  or  entities  when  the 
statutory  requirements  of  section  1128 
of  the  Act  are  met,  regardless  of  whether 
(1)  The  individual  or  entity  is  paid  by 
the  programs  direcUy  or  (2)  the  items  or 


services  provided  by  the  individual  or 
entity  are  reimbursed  by  the  programs 
indirectiy  through  the  submission  of 
claims  by  a  third  party  who  is  a  direct 
provider,  supplier  or  practitioner.  In  the 
past,  we  have  elected  not  to  exercise 
this  authority  in  the  case  of 
manufacturers  or  distributors  that  do 
not  submit  claims  for  the  items  they 
provide  because  of  concern  that  it 
would  be  difficult  to  administer 
exclusions  against  such  entities  are  not 
reimbursed  directiy  by  the  Department. 
At  this  time,  the  OIG  is  proposing  to 
change  this  approach  by  exercising  the 
authority  given  to  us  and  clarifying  the 
existing  definition  for  "furnished." 

Notwithstanding  the  difficulty  in 
monitoring  and  administering  exclusion 
against  so-called  "indirect"  providers — 
such  as  manufacturers  and  distributors 
of  drugs,  medical  devices  and  other 
items  of  durable  medical  equipment 
reimbursable  under  Medicare  and  the 
State  health  care  programs — the  OIG  has 
determined  that  an  exception  for 
indirect  providers  and  suppliers  is  not 
appropriate  as  a  matter  of  policy.  As  a 
result,  in  clarifying  the  definition  for  the 
term  "furnished,"  we  would  make  clear 
that  exclusions  of  indirect  providers 
will  be  imposed  when  appropriate,  and 
that  the  effect  of  such  exclusions  will  be 
that  no  payment  may  be  made  to  any 
direct  provider,  practitioner  or  supplier 
for  items  or  services  manufactured, 
distributed  or  otherwise  provided  by 
any  excluded  individual  or  entity. 

Section  1001.2,  Definitions: 
Throughout  part  1001,  the  current 
regulations  list  various  aggravating 
factors  to  be  considered  as  a  basis  for 
lengthening  a  period  of  exclusion.  One 
aggravating  factor  in  all  instances  when 
the  exclusion  is  based  on  a  conviction 
is  whether  the  sentence  imposed  by  the 
court  included  incarceration.  Because 
many  white  collar  criminals  are  not 
actually  placed  in  jails,  there  has  been 
some  uncertainty  over  what 
incarceration  entails.  Consistent  with 
Federal  sentencing  guidelines,  we  are 
proposing  to  add  a  definition  in  §  1002 
for  the  term  "incarceration"  to  include 
imprisonment  or  any  type  of 
confinement  with  or  without  supervised 
release.  This  would  include,  but  would 
not  be  limited  to.  a  correctional  facility 
or  other  commimity  confinement  (such 
as  a  work  release  center),  as  well  as 
house  arrest  and  home  detention. 

We  are  proposing  a  new  definition  for 
the  term  "patient"  to  include  any 
individual  who  is  receiving  health  care 
items  or  services,  including  any  item  or 
service  provided  to  meet  his  or  her 
physical,  mental  or  emotional  needs, 
whether  or  not  the  item  or  service  is 
reimbursed  under  Medicare  or  a  State 


health  care  program  and  regardless  of 
the  location  in  which  it  is  provided.  We 
are  concerned  that  the  term  "patient" 
has  been  narrowly  defined  in  some 
instances  to  restrict  its  meaning  to  only 
an  individual  in  a  traditional  medical 
care  setting  or  within  a  traditional 
physician/patient  relationship.  We 
believe  that  the  statute  intended  to 
prohibit  neglect  and  abuse  of  all 
individuals  receiving  health  care  items 
and  services  regardless  of  the  caretaker 
or  the  location  within  which  the  items 
or  services  are  provided. 

We  are  also  proposing  two  changes  to 
the  existing  definition  of  the  tertn 
"exclusion."  To  conform  to  the  statutory 
language  set  forth  in  MMPPPA,  Public 
Law  100-93,  we  are  adding  the  words 
"ordered  or  presctibed"  to  indicate  that 
items  and  services  will  not  be 
reimbursed  under  Medicare  and  the 
State  health  care  programs  when 
furnished,  ordered  or  prescribed  by  a 
specified  individual  or  entity 
(underlining  added).  Under  this 
definition,  we  are  also  codifying  current 
OIG  policy  to  indicate  that  even  ^fter  an 
exclusion  has  expired,  the  individual  or 
entity  will  not  be  eligible  for  program 
reimbursement  until  they  are  formally 
reinstated  by  the  OIG. 

A  revision  to  the  term  "sole  source  of 
essential  specialized  services  in  the 
community"  is  also  being  proposed  to 
indicate  that  it  is  a  health  professional 
shortage  area  (formally  known  as  a 
health  man  power  shortage  area);  and 
that  this  designation  is  now  made  by  the 
Health  Resources  Services 
Administration,  and  not  the  Public 
Health  Service.  A  proposed  change 
under  the  term  "professionally 
recognized  standards  of  health  care" 
would  remove  the  specific  references  to 
the  "Food  and  Drug  Administration." 
the  "Health  Care  Financing 
Administration"  (HCFA)  and  the 
"Public  Health  Service."  and  substitute 
"ihe  Department"  as  the  entity  in 
general  who  may  declare  a  particular 
treatment  modality  as  not  being  safe  and 
effective. 

Section  1001.101,  Basis  for  liability: 
We  are  proposing  to  revise  paragraph  (b) 
to  clarify  the  scope  of  the  term  "neglect 
or  patient  abuse"  to  indicate  that  it 
covers  both  the  individual's  custodial  as 
well  as  medical  treatment.  In  recent 
years,  we  have  been  seeing  more  cases 
arise  from  abuse  and  neglect  in 
residential  settings  where  the  abused  or 
neglected  individual  is  not  referred  to  as 
a  "patient."  Further,  the  individual  may 
not  be  receiving  strictly  medical  care 
treatment,  but  rather  may  be  provided 
with  custodial  care,  such  as  ensuring 
that  medicines  are  taken  and  meals  are 
prepared.  In  implementing  the  OIG's 


exclusion  authorities,  administrative 
law  judges  (ALJs)  have  varied  in  their 
interpretation  of  the  statute  and  have 
not  developed  a  consistent  standard  for 
defining  a  patient  and  patient  abuse.  In 
order  to  provide  consistent  protection 
for  all  individuals  similarly  situated, 
notwithstanding  the  variations  of  State 
law,  we  are  proposing  to  revise  the 
regulations  to  indicate  that  the  delivery 
of  a  health  care  service  includes  the 
provision  of  any  items  or  services  to  an 
individual  designed  to  meet  their 
physical,  mental  or  emotional  needs  or 
well-being,  whether  or  not  reimbursed 
under  Medicare  or  a  State  health  care 
program. 

Section  1001.102,  Len^  of  exclusion: 
We  are  proposing  to  add  a  new  factor 
that  may  be  considered  aggravating  and 
therefore  a  basis  for  lengthening  the 
exclusion  period.  In  order  to  help 
distinguish  between  more  egregious  and 
less  egregious  cases  involving  patient 
abuse,  we  propose  to  include  a  new 
§  1001.102(b)(4)  to  provide  that  in  the 
case  of  any  conviction  involving  patient 
abuse  or  neglect,  we  v«rill  consider 
whether  the  action  that  resulted  in  the 
conviction  (1)  was  premeditated,  (2)  was 
part  of  a  continuing  pattern  of  behavior, 
or  (3)  consisted  of  non-consensual 
sexual  acts. 

In  addition,  we  are  proposing  an 
additional  aggravating  factor  for 
consideration  in  §  1001.102  and 
elsewhere  throughout  part  1001  (see 
§§  1001.201(b)(2){vi).  1001.301(b)(2)(vi), 
1001.401(c)(2)(v).  1001.501(b)(2)(iv). 
1001.601{b)(2){iii),  1001.701(d)(2)(v). 
1001.801(c)(2)(v),  1001.901(b)(4),  and 
1001.951(b)(l)(iv).  The  proposed  factor 
specifically  relates  to  any  other  adverse 
action  taken  by  any  other  Federal,  State 
or  local  government  agency  or  board 
based  on  the  same  set  of  circumstances 
that  is  serving  as  the  basis  for 
imposition  of  the  exclusion.  This 
additional  factor  is  consistent  with  ALJ 
decisions  regarding  aggravating  factors 
and  the  length  of  exclusion. 

Further,  §  1001.102(b)  and  the  other 
sections  referenced  above,  as  currenUy 
written,  do  not  allow  the  OIG  to 
increase  the  length  of  exclusion  if  an 
individual  or  entity  was  convicted  of 
other  offenses  at  the  same  time  as  he  or 
she  was  convicted  of  the  offense  that 
served  as  the  basis  for  the  exclusion.  For 
example,  this  aggravating  factor  prermits 
the  OIG  to  increase  the  length  of 
exclusion  when  the  individual 
convicted  of  Medicare  fraud  has  a  prior 
drug  conviction  or  income  tax  evasion 
conviction.  However,  if  the  individual  is 
simultaneously  convicted  of  Medicare 
fraud  and  any  other  offense,  such  as 
drug  distribution  or  income  tax  evasion, 
there  is  currentiy  no  aggravating  factor 
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that  permits  the  OIG  to  consider  the 
additional  conviction  or  convictions. 
We  believe  it  is  not  sensible  to  factor  in 
conduct  or  wrongdoing  that  occurred  in 
the  past  to  demonstrate  that  an 
individual  or  entity  lacks 
trustworthiness,  but  not  to  give  as  much 
weight  to  more  recent  conduct.  To 
address  this  problem  and  allow  greater 
flexibiUty  to  the  OIG,  we  are  proposed 
to  amend  §  1001.102(b)  to  indicate  that 
in  determining  the  length  of  exclusion, 
the  OIG  will  consider  whether  the 
individual  or  entity  (1)  was  cbnvicted  of 
other  o^enses  besides  those  which 
formed  the  basis  for  the  exclusion,  or  (2) 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing.  This 
would  permit  the  OIG  to  consider  any 
conviction  prior  to,  concurrent  with  or 
subsequent  to  the  conviction  upon 
which  the  exclusion  is  based.  (Parallel 
changes  would  be  made,  as  appUcable, 
throughout  part  1001  in 
§§  1001.201(b)(2),  1001.301(b)(2), 
1001.401(c)(2),  1001.501(b)(2). 
1001.601(b)(2),  1001.701(d)(2). 
1001.801(c)(2),  1001.901(b), 
1001.951(b)(1).  1001.1101(b). 
1001.1201.(b).  1001.1301(b)(2). 
1001.1401(b).  1001.1601(b)(1)  and 
1001.1701(c)(1).) 

In  addition  to  these  aggravating 
factors,  we  are  also  proposing  to  include 
in  §  1001.102(c)(3)  (as  well  as  in 
§§  1001.201(b)(3)(iii),  1001.301. (b)(3)(ii), 
101.401(c)(3)(i),  1001.501(b)(3)(i)  and 
1001.601(b){3)(ii))  a  new  mitigating 
factor  that  would  take  into  accoimt 
whether  the  cooperation  of  an 
individual  or  entity  resulted  in 
additional  cases  being  investigated,  or 
reports  being  issued,  by  the  appropriate 
law  enforcement  agency  identifying 
program  vulnerabilities  or  weaknesses. 
This  new  mitigating  fector  would  only 
be  taken  into  consideration  in  those 
situations  where  the  law  enforcement 
agency  validated  the  person's 
information  by  opening  up  a  case  or  by 
writing  a  report  where,  for  example,  a 
system  vulnerability  to  HCFA  or  other 
program  agency  is  identiRed  and  a 
solution  recommended.  We  beUeve  that 
the  inclusion  of  this  additional 
mitigating  factor  would  (1)  encourage 
greater  cooperation  by  individuals  and 
entities,  and  (2)  afford  the  OIG  greater 
flexibiUty  in  identifying  and  addressing 
issues  related  to  program  waste..fraud 
and  abuse. 

Section  1001.501,  License  revocation 
or  suspension:  Consistent  with  and  to 
conform  to  the  new  statutory  authority, 
we  would  delete  paragraph  (c)  of 
§  1001.501,  currently  setting  forth 
exceptions  related  to  the  length  of 
exclusion  for  Ucense  revocation  or 
suspension. 


Section  1001.601,  Exclusion  or 
suspension  under  a  Federal  or  State 
health  care  program:  Prior  to  HIPAA. 
§  1001.601  set  forth  both  mitigating  and 
aggravating  factors  that  are  to  be 
considered  in  determining  the  length  of 
exclusion  under  this  authority.  To 
conform  with  the  statute,  we  would 
revise  paragraph  (b)(3)  of  this  section  to 
indicate  that  with  the  establishment  of 
a  base  exclusion  period  under  this 
authority., mitigating  factors  may  only  be 
considered  if  aggravating  factors  exist 
that  would  justify  a  longer  exclusion 
beyond  the  base  period. 

We  are  also  proposing  to  clarify  OIG 
policy  and  correct  an  inadvertent 
inconsistency  that  exists  in  the  language 
set  forth  in  §  1001.601(b)(4).  The  current 
paragraph  states  that  "!t]he  OIG  will 
normally  not  consider  a  request  for 
reinstatement  *   *  *  until  the  period  of 
exclusion  imposed  by  the  OIG  expires." 
This  language  has  created  a  problem  for 
these  OIG  exclusions  which  are  based 
entirely  on  State-imposed  exclusions, 
and  which  must  continue  until  the  State 
exclusidH  ends.  Since  the  law  requires 
the  Medicaid  program  to  exclude  for  the 
same  period  as  Medicare,  this  has 
resulted  in  a  loop  that  makes  it 
technically  impossible  for  either  the 
OIG  of  the  State  to  end  the  exclusion 
except  by  an  arrangement  to  do  so 
simultaneously.  SpeciGcally,  in  many 
instances,  a  State  is  prepared  to 
reinstate  an  individual  or  entity  but  is 
unable  to  do  so  because  of  the  existing 
Medicare  exclusion  that  the  OIG  has 
imposed  in  as  a  result  of  the  original 
State  Action.  To  solve  this  problem,  we 
are  proposing  to  revise  paragraph  (b)(4) 
of  this  section  to  state  that  if  an. 
individual  or  entity  is  eUgible  to  apply 
for  reinstatement,  and  the  sole  reason 
that  the  State  has  denied  reinstatement 
is  that  the  existing  exclusion  under 
Medicare  imposed  by  the  OIG  is  still  in 
effect,  the  OIG  will  consider  a  request 
for  reinstatement. 

Section  1001.701,  Excessive  claims  or 
furnishing  of  unnecessary  or 
substandard  items  or  services:  In  an 
effort  to  more  clearly  define  the  scope 
of  an  action  under  section  1128(b)(6)  of 
the  act,  we  are  proposing  to  revise 
paragraph  (a)(1)  of  this  section  to  further 
clarify  to  whom  an  individual's  or 
entity's  excess  charges  or  costs  apply. 
The  revised  language  would  indicate 
that  the  OIG  may  exclude  an  individual 
or  entity  that  has  submitted,  or  caused 
to  be  submitted,  bills  or  requests  for 
Medicare  or  State  health  care  program 
payments  that  contain  charges  or  costs 
that  are  substantially  in  excess  of  their 
usual  charges  or  costs  for  items  or 
services  furnished  to  any  of  their 
customers,  clients  or  patients.  We 


specifically  welcome  comments  on  this 
OIG  pohcy  clarification. 

Section  1001.953,  OIGrepDrton 
compliance  with  investment  interest 
safe  harbor:  We  would  delete  this 
section  since  the  time  frame  being 
reflected  in  this  section  is  no  longer 
operative.  The  ciurent  language 
stipulates  that  an  OIG  report  to  the 
Secretary  be  prepared  within  180  days 
of  the  effective  date  addressing  the 
investment  interest  safe  harbor 
provisions.  Those  provisions  were 
published  as  part  of  a  final  rulemaking 
(56  FR  35952,  July  29, 1991)  became 
effective  upon  the  date  of  its 
publication.  The  report  was  not 
prepared  for  several  reasons.  The 
overriding  reason  for  not  issuing  this 
report  within  the  stipulated  time  frame 
was  that  it  was  not  practical  to 
effectively  study  this  subject  area  imtil 
health  care  businesses  had  the 
opportunity  to  alter  their  practices  to 
take  advantage  of  this  safe  harbor.  By 
the  time  a  study  might  appropriately 
have  been  undertaken,  this  subject  was 
superseded  to  a  large  degree  by  the 
enactment  of  section  1877  of  the  Act. 

Section  1001.1001;  Exclusion  of 
entities  owned  or  controlled  by  a 
sanctioned  person:  Questions  have  been 
raised  regarding  the  legitimacy  of  the 
transfer  of  health  care  entities  from 
excluded  individuals  to  their  spouses, 
and  the  circumstances  under  which 
such  a  transfer  should  constitute 
divestment  of  ownership  and  control  of 
the  entity  by  the  excluded  individual, 
and  should  thus  preclude  exclusion  of 
the  entity  under  §  1001.1001.  In  an 
effort  to  reiterate  and  emphasize 
existing  OIG  poUcy  on  this  matter,  we 
are  proposing  to  revise  the  definition  set 
forth  in  §  1001.1001(a)(2)  for  the  term 
"agent."  This  pohcy  was  clearly 
enunciated  in  the  preamble  of  die  final 
regulations  implementing  amendments 
to  the  OIG's  exclusion  authorities 
resulting  from  PubUc  Law  100-93  (57 
FR  3309,  January  29. 1992),  and  we  are 
now  proposing  to  codify  it  in 
regulations. 

Section  1 001 . 1 901 .  Scope  and  effect 
of  exclusion:  Some  individuals  and 
entities  have  mistakenly  beUeved  that 
merely  obtaining  a  program  provider 
number  would  automatically  result  in 
their  reinstatement  back  into  the 
programs.  This  has  never  been  the  case; 
an  individual  or  entity  must  formally  be 
reinstated  by  the  OIG  in  order  to  again 
participate  in  the  Medicare  and  State 
health  care  programs.  We  would  revise 
paragraph  (b)(1)  of  this  section. 
regarding  the  effect  of  an  exclusion  on 
excluded  individuals  and  entities,  to 
specifically  clarify  existing  OIG  policy 
that  an  excluded  individual  or  entity 


continues  to  be  excluded  until  officially 
reinstated  by  the  OIG,  regardless  of 
whether  he,  she  or  it  has  obtained  a 
program  nimiber — either  as  an 
individual  or  as  a  member  of  a  group — 
prior  to  their  being  reinstated  for 
program  participation.  (A  similar 
clarification  would  be  made  in 
§§  1001.3001(a)(1)  and  1001.3002(a)  to 
indicate  that  the  obtaining  of  a  program 
provider  number  does  not  in  and  of 
itself  reinstate  eligibility  for  an  entity  or 
an  individual,  either  as  a  single  person 
or  as  a  member  of  a  group.)  The  word 
"person"  appearing  in  the  first  sentence 
of  paragraph  (b)(1)  would  be  revised  to 
read  as  "individual  or  entity." 

In  addition,  we  would  revise 
paragraph  (b)(3)  of  this  section  to  clearly 
indicate  that  submitting  claims,  or 
causing  claims  to  be  submitted  or 
payment  to  be  made  by  the  programs  for 
items  or  services  that  were  hirnished, 
ordered  or  prescribed  by  the  excluded 
individual  or  entity — including  any 
administrative  and  management 
services  or  salaries — may  serve  as  the 
basis  for  denying  the  individual's  or 
entity's  reinstatement  back  into  the 
programs.  The  addition  of  this  language 
would  serve  to  more  clearly  define  what 
an  excluded  individual  or  entity  can  do, 
and  would  codify  and  re-enforce 
existing  OIG  policy  that  is  currently 
contained  in  the  exclusion  notice  letters 
sent  to  individuals  and  entities. 

We  are  also  pcoposing  to  add  a  new 
§  1001.1901(c)(4)  that  serves  to  codify 
the  current  HCFA  policy  with  regard  to 
payment  to  suppliers  for  claims  after 
notice  of  an  excluded  provider's 
exclusion.  Specifically,  we  would 
reiterate  that  HCFA  will  not  pay  for  any 
claims  submitted  by,  or  for  items  or 
services  ordered  or  prescribed  by.  an 
excluded  provider  for  dates  of  service  5 
days  or  more  after  the  date  that  notice 
of  the  provider's  exclusion  was  mailed 
by  the  contractor  to  the  supplier. 

Section  1001.2001,  Notice  of  intent  to 
exclude:  We  propose  to  delete  existing 
paragraph  (b)  of  §  1001.2001.  The 
language  currently  states  that  if  the  OIG 
proposes  to  exclude  an  individual  or 
entity  in  accordance  with  §  1001.701  or 
1001.801.  the  individual  or  entify  may 
submit  a  written  request  to  present 
evidence  or  argument  orally  to  the  OIG. 
In  eliminating  the  in-person  hearing  on 
these  cases,  the  individual  or  entity 
would  still  have  the  opportunity  to 
submit  additional  material  for  revi>:w  to 
the  OIG.  The  vast  majority  of  cases  for 
proposed  exclusion  are  medical  in 
nature,  and  while  the  OIG  contracts  for 
the  review  of  medical  records  and 
related  material,  we  do  not  retain  an  in- 
hbuse  medical  review  officer  that  would 
be  readily  accessible  to  hear  and  review 


such  submitted  material.  We  believe 
this  existing  provision  does  not 
represent  an  effective  use  of  time  and 
current  OIG  resources,  and  are  therefore 
proposing  to  delete  this  language.  This 
change  would  not  diminish  due  process 
since  the  individual  or  entity  retains  the 
ability  to  challenge  the  OIG's  proposed 
exclusion. 

Section  1001.2002,  Notice  of 
exclusion:  We  are  proposing  to  amend 
this  section  by  adding  a  new  paragraph 
(e)  indicating,  consistent  with  existing 
OIG  policy,  that  the  notice  letter  to  the 
affected  individual  or  entity  could  be 
amended  should  any  additional 
information  come  to  our  attention  or 
wrongdoing  occur  subsequent  to  the 
issuance  of  the  initial  notice  letter.  We 
are  also  proposing  to  make  a  similar 
clarifying  change  in  §  1005.15  by 
revising  paragraph  (f)  to  explicidy  state 
that,  with  certain  exceptions,  additional 
items  or  information — including  any 
aggravating  and  mitigating 
circumstances  that  arose  or  became 
known  subsequent  to  the  issue  of  the 
notice  letter — may  be  introduced  by 
either  party. 

Section  1001.2003,  Notice  of  proposal 
to  exclude:  A  discrepancy  currentiy 
existing  between  the  language  in 
§  1001.2003(a) — indicating  that  an 
exclusion  is  effective  60  days  after  the 
date  of  notice,  unless  an  individual  or 
entity  files  a  written  request  for  a 
hearing — and  the  language  set  forth  in 
§  1005.2(c) — that  a  request  for  a  hearing 
is  to  be  filed  60  days  after  the  notice 
letter  is  received  by  the  respondent, 
which  is  presumed  to  be  5  days  after  the 
date  of  the  notice  unless  there  is  a 
reasonable  showing  to  the  contrary.  To 
be  consistent  in  our  language  and  intent, 
we  would  revised  §  1001.2003(a)  to 
reference  the  language  and  procedure 
set  forth  in  §  1005. (c).  i.e.,  that  a  request 
for  a  hearing  be  made  60  days  after 
service  of  the  notice  letter. 

Section  1001.2005,  Notice  to  State 
licensing  agencies:  We  propose  deleting 
paragraph  (b)  of  this  section.  While  the 
regulations  would  still  indicate  that  the 
Department  will  notify  the  appropriate 
State  or  local  agencies  or  authorities 
responsible  for  licensing  or  certification 
of  the  circumstances  leading  to  an 
individual's  or  entity's  exclusion,  we  do 
not  want  to  be  locked  into  a  specific 
notification  process  if  alternative 
methods  can  be  considered  for  notifying 
provider  licensing  and  certification 
boards. 

Section  1001.2006,  Notice  to  others 
regarding  exclusion:  Section  221  of 
HIPAA  established  a  new  national 
health  care  fraud  and  abuse  data 
collection  program  for  the  reporting  of 
final  adverse  actions  against  health  care 


providers,  suppliers  and  practitioners. 
As  a  result,  we  would  revise 
§  1001.2006(a)  to  indicate  that,  in 
addition  to  the  general  public  and 
program  beneficiaries,  the  Department 
will  not  also  provide  notice  of  the 
exclusion  and  its  effective  date  to  the 
new  Adverse  Action  Data  Bank. 

Section  1001.3001,  Timing  and 
method  of  request  for  reinstatement: 
Because  there  has  been  some 
misunderstanding  as  to  when  an 
exclusion  period  ends,  in  addition  to 
clarifying  that  the  act  of  obtaining  a 
provider  number  does  not  reinstate 
program  eligibilify  (see  discussion  of 
§  1001.1901  above),  we  would  also 
revise  paragraphs  (l),(a)  and  (b)  to 
indicate  that  an  excluded  individual  or 
entify  (other  than  those  excluded  in 
accordance  with  §§  1001.1001, 
1001.1051  and  1001.1101)  may  submit  a 
request  for  reinstatement  to  the  OIG 
only  after  the  minimum  period  of 
exclusion  specified  in  the  notice  of 
exclusion  has  expired.  A  conforming 
change  would  also  be  made  in 
§  1001.3002(a)(1). 

Section  1001.3002,  Basis  for 
reinstatement:  Section  214(b)  of  HIPAA 
has  amended  the  statute  by  indicating 
that  in  making  a  determination  on 
whether  to  sanction  a  practitioner  or 
other  person — ^based  on  a 
recommendation  from  a  Peer  Review 
Organization  (PRO) — for  failing  to 
comply  with  statutory  obligations 
relating  to  qualify  and  medical  necessity 
of  health  care  services,  the  Department 
will  no  longer  to  be  required  to  prove 
that  the  practitioner  or  other  person  was 
either  unwilling  or  unable  to  comply 
with  such  obligations.  While  this 
statutory  change  is  being  addressed 
through  separate  rulemaking  addressing 
the  PRO  sanctions  process  and  changes 
to  part  1004  of  our  regulations,  we 
would  make  a  conforming  change  to 
paragraph  (b)  of  §  1001.3002  to  delete 
the  "unwillingness  emd  inabilify"  factor 
as  a  basis  for  consideration  by  the  OIG 
in  making  a  reinstatement 
determination. 

Section  1002.3,  Disclosure  by 
providers;  information  on  persons 
convicted  of  crimes:  Under  part  1002, 
which  addresses  State-initiated 
exclusions  from  the  Medicaid  program, 
we  would  revise  §  1002.3(b)  to  codify  in 
regulations  as  new  paragraph  (b)(3) 
concerning  Medicaid  State  agency 
requirements  for  notification  to  the  OIG. 
Specifically,  the  new  paragraph  would 
clearly  state  that  the  Medicaid  agency  is 
required  to  promptly  notify  the  OIG  of 
any  and  all  actions  it  takes  to  limit  the 
individual's  or  entity's  ability  to 
participate  in  its  program.  Th  is  would 
include,  but  woidd  not  be  limited  to:  (1) 
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Suspension  actions,  (2)  settlement 
agreements  and  (3)  situations  where  the 
individual  or  entity  may  have 
voluntarily  agreed  to  withdraw  from  the. 
program  in  order  to  avoid  a  formal 
sanction  action. 

III.  Regulatory  Impact  Statement 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  this  proposed  rule 
in  accordance  with  the  provisions  of 
Executive  Order  12866  and  the     , 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  has  determined  that  it 
does  not  meet  the  criteria  for  a 
significant  regulatory  action.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  beneBts  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects).  In 
addition,  under  the  Regulatory 
Flexibility  Act,  if  a  rule  has  a  significant 
economic  effect  on  a  number  of  small 
businesses  the  Secretary  must 
specifically  consider  the  economic 
effect  of  a  rule  on  small  business  entities 
and  analyze  regulatory  options  that 
could  lessen  the  impact  of  the  rule. 

The  provisions  set  forth  in  this 
proposed  rulemaking,  for  the  most  part, 
implement  statutory  requirements,  and 
are  designed  to  lengthen  and  broaden 
the  scope  of  the  OIG's  authority  to 
include  individuals  and  entities  from 
the  Medicare  and  the  State  health  care 
programs.  As  indicated  above,  these 
provisions  would  implement  the  new 
statutory  requirements  regarding  the 
period  of  exclusion  for  some  individuals 
and  entides  by:  (1)  Broadening  the 
minimum  5-year  mandatory  exclusion 
authority  to  cover  felony  convictions 
under  Federal,  State  or  local  law 
relating  to  health  care  fraud,  and  (2) 
establishing  minimum  periods  of 
exclusion  for  certain  permissive 
exclusions.  We  believe  that  the  number 
of  individuals  and  entities  effected  by 
this  lengthening  of  exclusions  would  be 
minimal. 

Further,  while  the  provisions  in  this 
rule  serve  to  clarify  the  OIG's  sanction 
authorities  by  (1)  Establishing  a  new 
permissive  exclusion  applicable  to 
individuals  having  majoring  ownership 
interest  in  (or  significant  control  over 
the  operations  of)  an  entity  convicted  of 
a  program-related  offenses;  (2)  clarifying 
what  would  constitute  patient  abuse  or 
neglect  for  purposes  of  exclusion;  and 
(3)  setting  forth  a  definition  for 
"furnished"  that  would  apply  to 


individuals  and  entities  that  provide  or 
supply  items  or  services  directly  or 
indirecUy,  we  likewise  believe  the 
increase  in  the  number  of  exclusion 
cases  will  be  small.  Specifically,  while 
the  statutory  requirement  to  impose 
exclusions  in  cases  of  certain  types  of 
convictions  has  been  broadened  in 
sections  1128  (a)(3)  and  (a)(4)  of  the  Act, 
the  process  for  excluding  individuals 
and  entities  who  are  convicted  in 
accordance  with  the  new  requirements 
remains  essentially  the  same.  Cases  to 
be  processed  under  the  new  mandatory 
provisions  set  forth  in  sections  1128 
(a)(3)  and  (a)(4)  for  the  minimum 
mandatory  5-year  exclusion  were 
previously  processed  under  the 
permissive  authority  provisions  in 
sections  1128  (b)(1)  and  (b)(3)  of  the 
Act,  with  a  benchmark  of  3  years.  As  a 
result,  while  there  may  be  minor 
increases  in  the  number  of  mandatory 
exclusions  imposed,  we  see  no 
significant  increase  or  decrease  in  the 
number  of  these  cases.  Similarly,  the 
clarification  of  what  constitutes  patient 
neglect  or  abuse  should  not  result  in  a 
significant  increase  in  the  number  of 
cases  under  section  1128(a)(2)  of  the 
Act,  but  merely  support  prior  findings 
of  abuse  and  neglect  while  delivering 
health  care  services. 

In  addition,  we  do  not  anticipate  a 
significant  workload  resulting  from  the 
implementation  of  section  1128(b)(15) 
of  the  Act,  and  proposed  §  1001.1051  of 
these  regulations,  as  the  requirements 
for  effectuating  this  authority  are  rather 
stringent  at  the  present  time,  and  will 
limit  the  number  of  exclusions  to  be 
implemented  under  this  authority. 

Since  the  vast  majority  of  individuals, 
organizations  and  entities  addressed  by 
these  regulations  do  not  engage  in  such 
prohibited  activities  and  practices,  we 
believe  that  any  aggregate  economic 
effect  of  these  revised  exclusion 
regulations  will  be  minimal,  affecting 
only  those  limited  few  who  engage  in 
prohibited  behavior  in  violation  of  the 
statute.  As  such,  this  proposed  rule 
should  have  no  significant  economic 
impact.  Similarly,  while  some  sanctions 
may  have  an  impact  on  small  entities, 
it  is  the  nature  of  the  violation  and  not 
the  size  of  the  entity  that  will  result  in 
an  action  by  the  OIG.  We  believe  that 
the  aggregate  economic  impact  of  this 
rulemaking  should  be  minimal,  affecting 
only  those  limited  few  who  have  chosen 
to  engage  in  prohibited  arrangements, 
schemes  or  practices  in  violation  of 
statutory  intent.  Therefore,  we  have 
concluded,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
number  of  small  business  entities,  and 


that  a  regulatory  flexibility  analysis  is 
not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

Section  1002.3  of  this  rulemaking 
contains  information  collection 
requirements  that  require  approval  by 
OMB.  We  are  required  to  solicit  public 
comments  under  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995. 
Specifically,  we  are  inviting  comments 
on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  estimate  of  the 
burden  of  the  collection  of  information; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collected; 
and  (4)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
practitioners  and  other  persons, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Title:  Information  on  persons 
convicted  of  crimes. 

Summary  of  the  collection  of 
information:  In  order  to  effectuate  the 
requirements  of  section  1128(b)(5)  of  the 
Social  Security  Act,  authorizing  the  OIG 
to  exclude  individuals  and  entities  that 
are  sanctioned  by  a  Federal  or  State 
agency  (including  State  Medicaid 
agencies),  a  State  Medicaid  agency  must 
promptly  notify  the  OIG.of  any  action  it 
takes  to  limit  an  individual's  or  entity's 
participation  in  Medicaid.  To 
implement  this  statutory  authority,  we 
are  clarifying  in  §  1002.3  of  the 
regulations  the  scope  of  conduct 
constituting  a  basis  for  State  Medicaid 
notice  of  denials  of  participation  or 
imposition  of  a  sanction.  Specifically, 
under  section  1902(a)  (39)  and  (41)  of 
the  Social  Security  Act,  State  agencies 
are  required  to  notify  the  Secretary 
when  a  provider  has  been  denied 
participation  status  in  Medicaid,  or  has 
been  terminated,  suspended  or 
"otherwise  sanctioned"  under  the 
Medicaid  program.  We  are  clarifying 
what  actions  fall  within  the  ambit  of 
these  provisions.  The  reporting 
obligation  set  forth  in  §  1002.3  is 
consistent  with  the  requirements  of  the 
statute. 

Respondents:  The  "respondents"  for 
the  collection  of  information  described 
in  §  1002.3  are  the  individual  State 
Medicaid  agencies. 

Estimated  number  of  respondents: 
The  OIG  annually  receives 
approximately  500  notifications  from 
State  Medicaid  agencies  regarding 
actions  taken  against  an  individual  or 
entity.  While  we  are  specifically 
clarifying  that  these  actions  are  to 


include  any  suspension  actions, 
settlement  agreements  and  situations 
where  an  individual  or  entity 
voluntarily  withdraws  from  the  program 
to  avoid  a  formal  sanction,  we  believe 
that  the  number  of  actions  reported  by 
the  State  agencies  to  the  Secretary  will 
remain  low. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  We  believe  that  the  burden 
on  the  State  Medicaid  agencies  in 
preparing  the  notification  to  the  OIG 
will  be  minimal.  We  estimate  that  the 
average  burden  for  each  submitted 
notification  to  the  OIG  will  be  less  than 
one-half  hour.  The  total  burden  for  this 
information  collection  activity  is 
estimated  not  to  exceed  250  hours 
annually. 

Comments  on  these  information 
collection  activities  should  be  sent  to 
both: 

Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  ASMB  Budget 
Office,  Room  503-H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  DC.  20201,  FAX: 
(202) 690-6352 
Allison  Herron  Eydt,  OIG  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  715  17th  Street.  N.W., 
Washington.  D.C.  20053,  FAX:  (202) 
395-6974 

Comments  on  these  paperwork 
reduction  requirements  should  be 
submitted  to  the  above  individuals 
within  60  days  following  the  Federal 
Register  publication  of  this  proposed 
rule. 

List  of  Subjects 

42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities, 
Health  professions,  Medicaid,  Medicare. 

42  CFR  Part  1002 

Fraud,  Grant  programs — health. 
Health  faciUties,  Health  professions, 
Medicaid,  Reporting  and  recordkeeping. 

42  CFR  Part  1005 

Administrative  practice  and 
procedure.  Fraud,  Penalties. 

Accordingly,  42  CFR  Parts  1000, 1001, 
1002  and  1005  would  be  amended  as  set 
forth  below: 

A.  Part  1000  would  be  amended  as 
follows: 

PART  1000— {AMENDED] 

1.  The  authority  citation  for  part  1000 
would  continue  to  read  as  follows: 

AudMrity:  42  U.S.C.  1320  and  1395hh. 

2.  Section  1000.10  would  be  amended 
by  republishing  the  introductory 


paragraph  and  by  revising  the  definition 
for  the  term  Furnished  to  read  as 
follows: 

SlOOaiO    General  definitions. 

In  this  chapter,  imless  the  context 
indicates  otherwise — 

•        •        •        •        * 

Furnished  refers  to  items  or  services 
provided  or  supplied,  directly  or 
indirectly,  by  any  individual  or  entity. 
This  includes  items  and  services 
manufactured,  distributed  or  otherwise 
provided  by  individuals  or  entities  that 
do  not  directly  submit  claims  to 
Medicare  or  State  health  care  programs, 
but  that  supply  items  or  services  to 
providers,  practitioners  or  suppliers 
who  submit  claims  to  these  programs  for 
such  items  or  services. 
***** 

B.  Part  1001  would  be  amended  as 
follows: 

PART  1001— {AMENDED] 

1.  The  authority  citation  for  part  1001 
woidd  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320a-7, 
1320e-7b,  1395u(j),  1359u(k),  1395y(d), 
1395y(e),  1395cc(b)(2)  (D),  (E)  and  (F),  and 
1395hh;  and  sec.  2455.  Pub.  L  103-355, 108 
SUt.  3327  (31  U.S.C.  6101  note). 

(2)  Section  1001.2  would  be  amended 
by  revising  the  definitions  for  the  terms 
Exclusion,  Professionally  recognized 
standards  of  health  care,  and  Sole 
source  of  essential  specialized  services 
in  the  community;  and  by  adding 
definitions  for  the  terms  Incarceration 
and  Patient  to  read  as  follows: 

§1001.2    Definitions. 

***** 

Exclusion  means  that  items  and 
services  furnished,  ordered  or 
prescribed  by  a  specified  individual  or 
entity  will  not  be  reimbursed  imder 
Medicare  or  the  State  health  care 
programs  until  the  individual  or  entity 
is  reinstated  by  the  OIG. 
***** 

Incarceration  means  imprisonment  or 
any  type  of  confinement  with  or  without 
supervised  release,  including,  but  not 
limited  to,  community  confinement, 
house  arrest  and  home  detention. 
***** 

Patient  means  any  individual  who  is 
receiving  health  care  items  or  services, 
including  any  item  or  service  provided 
to  meet  his  or  her  physical,  mental  or 
emotional  needs  or  well-being,  whether 
or  not  reimbursed  under  Medicare  or  a 
State  health  care  program  and  regardless 
of  the  location  in  which  such  item  or 
service  is  provided. 
*        *        *        *        • 

Professionally  recognized  standards 
of  health  care  are  Statewide  or  national 


standards  of  care,  whether  in  writing  or 
not,  that  professional  peers  of  the 
individual  or  entity  whose  provision  of 
care  is  an  issue,  recognized  as  applying 
to  those  peers  practicing  or  providing 
care  within  a  State.  When  the 
Department  has  declared  a  treatment 
modality  not  to  be  safe  and  effective, 
practitioners  who  employ  such  a 
treatment  modality  will  be  deemed  not 
to  meet  professionally  recognized 
standards  of  health  care.  This  definition 
shall  not  be  construed  to  mean  that  all 
other  treatments  meet  professionally 
recognized  standards. 

Sole  source  of  essential  specialized 
services  in  the  community  means  that  an 
individual  or  entity — 

(a)  Is  the  only  practitioner,  supplier  or 
provider  furnishing  specialized  services 
in  an  area  designated  by  the  Health 
Resources  Services  Administration  as  a 
health  professional  shortage  area  for  that 
medical  specialty,  as  listed  in  42  CFR 
part  5,  appendices  B-F; 

(b)  Is  a  sole  community  hospital,  as 
defined  in  §412.92  of  this  title;  or 

(c)  Is  the  only  source  of  specialized 
services  in  a  reasonably  defined  service 
area  where  services  by  a  non-specialist 
could  not  be  substituted  for  the  source 
without  jeopardizing  the  health  or  safety 
of  beneficiaries. 
***** 

3.  Section  1001.101  would  be  revised 
to  read  as  follows: 

§  1001.101  Basis  for  llabUlty. 

The  OIG  will  exclude  any  individual 
or  entity  that — 

(a)  Has  been  convicted  of  a  criminal 
offense  related  to  the  delivery  of  an  item 
or  service  under  Medicare  or  a  State 
health  care  program,  including  the 
performance  of  management  or 
administrative  services  relating  to  the 
delivery  of  items  or  services  imder  any 
such  program; 

(b)  Has  been  convicted,  under  Federal 
or  State  law,  of  a  crimined  offense 
related  to  the  neglect  or  abuse  of  a 
patient,  in  connection  with  the  delivery 
of  a  health  care  item  or  service, 
including  any  offense  that  the  OIG 
concludes  entailed,  or  resulted  in, 
neglect  or  abuse  of  patients  (the  delivery 
of  a  health  care  item  or  service  includes 
the  provision  of  any  item  or  service  to 
an  individual  to  meet  his  or  her 
physical,  mental  or  emotional  needs  or 
well-being,  whether  or  not  reimbursed 
under  Medicare  or  a  State  health  care 
program); 

(c)  Has  been  convicted,  under  Federal 
or  State  law,  of  a  felony  that  occurred 
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after  August  21.  1996  relating  to  fraud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility,  or  other  misconduct — 

(1)  In  connection  with  the  delivery  of 
a  health  care  item  or  service,  including 
the  performance  of  management  or 
administrative  services  relating  to  the 
delivery  of  such  items  or  services,  or 

(2)  With  respect  to  any  act  or 
omission  in  a  health  care  program  (other 
than  Medicare  or  the  State  health  care 
programs)  operated  by.  or  financed  in 
whole  or  in  part,  by  any  Federal.  State 
or  local  government  agency;  or 

(d)  Has  been  convicted,  under  Federal 
or  State  law.  of  a  felony  that  occiured 
after  August  21, 1996  relating  to  the 
unlawful  manufacture,  distribution, 
prescription  or  dispensing  of  a 
controlled  substance,  as  defined  under 
Federal  or  State  law.  This  applies  to  any 
individual  or  entity  that — 

(1)  Is.  or  has  ever  been,  a  health  care 
practitioner,  provider  or  supplier; 

(2)  Holds,  or  has  held,  a  direct  or 
indirect  ownership  or  control  interest 
(as  defined  in  section  1124(a)(3)  of  the 
Act)  in  an  entity  that  is  a  health  care 
provider  or  supplier,  or  is,  or  has  ever 
been,  an  officer,  director,  agent  or 
managing  employee  (as  defined  in 
section  1126(b)  of  the  Act)  of  such  an 
entity;  or 

(3)  Is,  or  has  ever  been,  employed  in 
any  capacity  in  the  health  care  industry. 

4.  Section  1001.102  would  be 
amended  by  revising  paragraph  (b): 
republishing  the  introductory  text  of 
paragraph  (c);  and  revising  paragraph 
(c)(3)  to  read  as  follows: 

$1001.102    LMigth  of  exclusion. 

***** 

(b)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(1)  The  acts  resulting  in  the 
conviction,  or  similar  acts,  resulted  in 
financial  loss  to  a  government  program 
or  to  one  or  more  entities  of  $1,500  or 
more.  (The  entire  amoimt  of  financial 
loss  to  such  programs  or  entities, 
including  any  amounts  resulting  from 
similar  acts  not  adjudicated,  will  be 
considered  regardless  of  whether  full  or 
partial  restitution  has  been  made); 

(2)  The  acts  that  resulted  from  in  the 
conviction,  or  similar  acts,  were 
committed  over  a  period  of  one  year  or 
more; 

(3)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  had  a 
significant  adverse  physical,  mental  or 
financial  impact  on  one  or  more 
program  benefidaries  or  other 
individuals; 

(4)  In  convictions  involving  patient 
abuse  or  neglect,  the  action  that  resulted 


in  the  conviction  was  premeditated,  was 
part  of  a  continuing  pattern  or  behavior, 
or  consisted  of  non-consensual  sexual 
acts; 

(5)  The  sentence  imposed  by  the  court 
included  incarceration; 

(6)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing; 

(7)  The  individual  or  entity  has  at  any 
time  been  overpaid  a  total  of  $1,500  or 
more  by  Medicare  or  State  health  care 
programs,  or  other  third-party  payers,  as 
a  result  of  improper  billings;  or 

(8)  Whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  Federal, 
State  or  local  government  agency  or 
board,  even  if  the  adverse  action  is 
based  on  the  same  set  of  circumstances 
that  serves  as  the  basis  for  imposition  of 
the  exclusion. 

(c)  Only  if  any  of  the  aggravating 
factors  set  forth  in  paragraph  (b)  of  this 
section  justifies  an  exclusion  longer 
than  5  years,  may  mitigating  factors  be 
considered  as  the  basis  for  reducing  the 
period  of  exclusion  to  no  less  than  5 
years.  Only  the  following  factors  may  be 
considered  mitigating — 
•         •        •         *        • 

(3)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resuhed  in — 

(i)  Others  being  convicted  or  excluded 
from  Medicare  or  any  of  the  State  health 
care  prt^ams. 

(ii)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(iii)  The  imposition  against  anyone  of 
a  civil  money  penalty  or  assessment 
under  part  1003  of  this  chapter. 

5.  Section  1001.201  would  be 
amended  by  revising  the  section 
heading;  revising  paragraph  (a); 
republishing  the  introductory  text  of 
paragraph  (b)(2).  revising  paragraphs 
(b)(2)  (iv)  and  (v).  and  adding  a  new 
paragraph  (b)(2)(vi);  and  by  republishing 
the  introductory  text  of  paragraph  (b)(3) 
and  revising  paragraphs  (b)(3)(i)  and 
(b)(3)(iii)  to  read  as  follows: 

S 1 001 .201    Conviction  relating  to  fraud. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law 
of— 

(1)  A  misdemeanor  relating  to  fraud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility,  or  other  financial 
misconduct — 

(i)  In  connection  with  the  deUvery  of 
any  health  care  item  or  service. 


including  the  performance  of 
management  or  administrative  services 
relating  to  the  delivery  of  such  items  or 
services,  or 

(ii)  With  respect  to  any  act  or 
omission  in  a  health  care  program,  other 
than  Medicare  or  a  State  health  care 
program,  operated  by,  or  financed  in 
whole  or  in  part  by.  any  Federal,  State 
or  local  government  agency;  or 

(2)  Fraud,  theft,  embezzlement,  breach 
or  fiduciary  responsibility,  or  other 
financial  misconduct  with  respect  to 
any  act  or  omission  in  a  program,  other 
than  a  health  care  program,  operated  by 
or  financed  in  whole  or  in  part  by  any 
Federal,  State  or  local  government 
agency. 

(b)  Length  of  exclusion.  *  *  * 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 
***** 

(iv)  The  sentence  imposed  by  the 
court  included  incarceration: 

(v)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(vi)  Whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  Federal. 
State  or  local  government  agency  or 
board,  even  if  the  adverse  action  is 
based  on  the  same  set  of  circumstances 
that  serves  as  the  basis  for  the 
imposition  of  the  exclusion. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  The  individual  or  entity  was 
convicted  of  3  or  fewer  offenses,  and  the 
entire  amount  of  financial  loss  to  a 
government  program  or  to  other 
individuals  or  entities  due  to  the  acts 
that  resulted  in  the  conviction  and     ' 
similar  acts  is  less  than  $1,500; 

*  •        •        •        • 

(iii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  from  Medicare  or  any  of  the 
State  health  care  programs. 

(B)  Additional  cases  being 
investigated  or  reports  being  used  by  the 
appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(C)  The  imposition  of  a  civil  money 
penalty  against  others;  or 

•  •         •         •        • 

6.  Section  1001.301  would  be 
amended  by  republishing  the 


introductory  text  of  paragraph  (b)(2); 
revising  paragraphs  (b)(2)  (iv)  and  (v); 
by  adding  a  new  paragraph  (b)(2)(vi);  by 
republishing  the  introductory  text  of 
paragraph  (b)(3);  and  by  revising 
paragraph  (b)(3)(ii)  to  read  as  follows: 

f  1 001 .301    Conviction  relating  to 
obstruction  of  an  investigation. 

***** 

(^)  Length  of  exclusion.  *   *  * 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

*  •        *        •        • 

(iv)  The  sentence  imposed  by  the 
court  included  incarceration; 

(v)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(vi)  Whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  Federal, 
State  or  local  government  agency  or 
board,  even  if  the  adverse  action  is 
based  on  the  same  set  of  circumstances 
that  serves  as  the  basis  for  the 
imposition  of  the  exclusion. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

•  •        •        •        • 

(ii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  bom  Medicare  or  any  of  the 
State  health  care  programs. 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(C)  The  imposition  of  a  civil  money 
penalty  against  others;  or 
***** 

7.  Section  1001.401  would  be 
amended  by  revising  the  section 
heading;  revising  paragraph  (a);  by 
repubUshing  the  introductory  text  of 
paragraph  (c)(2):  by  revising  paragraphs 
(c)(2)  (iii)  and  (iv);  by  adding  a  new 
paragraph  (c)(2)(v);  by  republishing 
introductory  paragraph  (c)(3);  and  by 
revising  paragraph  (c)(3)(i)  to  read  as 
follows: 

$  1 001 .401    MIsdameanor  conviction 
relating  to  controlled  substances. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law  of 
a  misdemeanor  relating  to  the  unlawful 
manufacture,  distribution,  prescription 
or  dispensing  of  a  controlled  substance, 
as  defined  under  Federal  or  State  law. 


This  section  applies  to  any  individual  or 
entity  that — 

(1)  Is,  or  has  ever  been,  a  health  care 
practitioner,  provider  or  suppUer; 

(2)  Holds  or  has  held  a  direct  or 
indirect  ownership  or  control  interest, 
as  defined  in  section  1124(a)(3)  of  the 
Act.  in  an  entity  that  is  a  health  care 
provider  or  supplier,  or  is  or  has  been 
an  officer,  director,  agent  or  managing 
employee,  as  defined  in  section  1126(b) 
of  the  Act,  of  such  an  entity;  or 

■  (3)  Is,  or  has  ever  been,  employed  in 
any  capacity  in  the  health  care  industry. 

•  •        •        *        • 

(c)  Length  of  exclusion.  *  *  • 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

•  •        •        •        • 

(iii)  The  sentence  imposed  by  the 
coiut  included  incarceration; 

(iv)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
dvil  or  administrative  wrongdoing;  or 

(v)  Whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  other 
Federal,  State  or  local  government 
agency  or  board,  even  if  the  adverse 
action  is  based  on  the  same  set  of 
ditnunstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
shortening  the  period  of  exclusion— 

(i)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
offidals  resulted  in — 

(A)  Others  being  convided  or 
excluded  frt>m  Medicare  or  any  of  the 
State  health  care  programs, 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(C)  The  imposition  of  a  civil  money 
penalty  against  others;  or 

•  *        *        •        • 

8.  Section  1001.501  would  be 
amended  by  revising  paragraph  (b)(1); 
republishing  the  introductory  text  of 
paragraph  (b)(2),  revising  paragraphs 
(b)(2)  (ii)  and  (iii),  and  adding  a  new 
paragraph  (b)(2)(iv);  by  repuWishing  the 
introdurtory  text  of  paragraph  (b)(3)  and 
revising  paragraph  (b)(3)(i);  and  by 
deleting  paragraph  (c)  to  read  as  follows: 

S  1001.501    License  revocation  or 
suspension. 

•  *        •        •        » 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 


this  section  will  not  be  for  a  period  of 
time  less  than  the  period  during  which 
an  individual's  or  entity's  license  is 
revoked,  suspended  or  otherwise  not  in 
effed  as  a  result  of,  or  in  connection 
Vkith,  a  State  licensing  agency  action. 

(2)  Any  of  the  following  fadors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  for 
exclusion — 
***** 

(ii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
dvil  or  administrative  wrongdoing; 

(iii)  The  ads,  or  similar  acts,  had  or 
could  have  had  a  significant  adverse 
impad  on  the  finandal  integrity  of  the 
programs;  or 

(iv)  The  individual  or  entity  has  been 
the  subjed  of  any  other  adverse  action 
by  any  other  Federal.  State  or  local 
govermnent  agency  or  board,  even  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 

(3)  Only  if  any  of  the  aggravating 
fadors  listed  in  paragraph  (b)(2)  of  this 
section  justifies  a  longer  exdusion  may 
mitigating  fadors  be  considered  as  a 
basis  for  reducing  the  period  of 
exclusion  to  a  period  not  less  than  that 
set  forth  in  paragraph  (b)(1)  of  this 
section.  Only  the  following  fadors  may 
be  considered  mitigating — 

(i)  The  individual's  or  entity's 
cooperation  with  a  State  licensing 
authority  resulted  in — 

(A)  The  sanctioning  of  other 
individuals  or  entities,  or 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses;  or 

*        *        •        •        • 

9.  Section  1001.601  would  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

f  1001 .601    Exclusion  or  suspension  under 
a  Federal  or  State  Itealth  care  program. 

***** 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  not  be  for  a  period  of 
time  less  than  the  period  during  which 
the  individual  or  entity  license  is 
excluded  or  suspended  from  a  Federal 
or  State  health  care  program. 

(2)  Any  of  the  following  fadors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of 
exclusion — 

(i)  The  ads  that  resulted  in  the 
exclusion,  suspension  or  other  sanction 
under  the  Federal  or  State  healthy  care 
program  had,  or  could  have  had,  a 
significant  adverse  impad  on  Federal  or 
State  health  care  programs  or  the 
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beneficiaries  of  those  programs  or  other 
individuals; 

(ii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(iii)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  even  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 

(3)  Only  if  any  of  the  aggravating 
foctors  set  forth  in  paragraph  (bKzTof 
this  section  justifies  a  longer  exclusion 
may  mitigating  factors  be  considered. as 
a  basis  for  reducing  the  period  of 
exclusion  to  a  period  not  less  than  that 
set  forth  in  paragraph  (b)(1)  of  this 
section.  Only  the  following  factors  may 
be  considered  mitigating — 

(i)  The  individual  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  The  sanctioning  of  other 
individuals  or  entities,  or 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses;  or 

(ii)  Alternative  sources  of  the  types  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

(4)  If  the  individual  or  entity  is 
eligible  to  apply  for  reinstatement  in 
accordance  with  §  1001.3001  of  this 
part,  and  the  sole  reason  for  the  State 
denying  reinstatement  is  the  existing 
Medicare  exclusion  imposed  by  the  OIG 
as  a  result  of  the  original  State  action, 
the  OIG  will  consider  a  request  for 
reinstatement. 

10.  Section  1001.701  would  be 
amended  by  rep'iblishing  introductory 
paragraph  (a)  and  revising  paragraph 
(a)(1);  revising  paragraph  (d)(1);  and  by 
republishing  introductory  paragraph 
(dK2),  revising  paragraphs  (d)(2)  (iii) 
and  (iv),  and  adding  paragraph  (d)(2)(v) 
to  read  as  follows: 

f  1 0O1 .701    Excessive  claims  or  furnishing 
of  unnecessary  or  substandard  items  or 
services. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
that  has — 

(1)  Submitted,  or  caused  to  be 
submitted,  bills  or  requests  for 
payments  imder  Medicare  or  any  of  the 
State  health  care  programs  containing 
charges  or  costs  for  items  or  services 
furnished  that  are  substantially  in 
excess  of  such  individual's  or  entity's 
usual  charges  or  costs  for  such  items  or 


services  to  any  of  their  customers, 
clients  or  patients;  or 

•  •        •        •        • 

(d)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  set  forth  in  pmragraphs  (d)(2)  and 
(d)(3)  of  this  section  form  a  basis  for 
lengthening  or  shortening  the  period.  In 
no  case  may  the  period  be  shorter  than 
1  year. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of 
exclusion — 

•  •        •        •        * 

(iii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing; 

(iv)  The  violation  resulted  in  financial 
loss  to  Medicare  or  the  State  health  care 
programs  of  SI, 500  or  more;  or 

(iv)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  orfbcal 
government  agency  or  board,  even  if  the 
adverse  action  is  based  on  the  same  set 
of  circiunstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 
***** 

11.  Section  1001.801  would  be 
amended  by  revising  paragraph  (c)(1); 
and  by  republishing  introductory 
paragraph  (c)(2),  revising  paragraphs 
(c)(2)  (iii)  and  (iv),  and  adding  a  new 
paragraph  (c)(2)(v)  to  read  as  follows: 

f  1001.801    Failure  of  HMOs  artd  CMPs  to 
furnish  medically  necessary  Hems  and 
services. 


(c)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  set  forth  in  paragraphs  (c)(2)  and 
(c)(3)  of  this  section  form  a  basis  of 
lengthening  or  shortening  the  period.  In 
no  case  may  the  period  be  shorter  than 
1  year. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of 
exclusion — 
•        *        •        •        • 

(iii)  The  entity's  failure  to  provide  a 
necessary  item  or  service  that  had  or 
could  have  had  a  serious  adverse  effect; 

(iv)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(v)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  even  if  the 
adverse  action  is  based  on  the  same  set 


of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 

***** 

12.  Section  1001.901  would  be 
amended  by  republishing  introductory 
paragraph  (b),  revising  paragraph  (b)(3), 
redesignating  existing  paragraph  (b)(4) 
as  (b)(5),  and  adding  a  new  paragraph 
(b)(4)  to  read  as  follows: 

S 1 001 .901    False  or  improper  claims. 

(b)  Length  of  exclusion.  In 
determining  the  length  pf  exclusion  • 
imposed  in  accordance  with  this 
section,  the  OIG  will  consider  the 
following  factors — 
***** 

(3)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  is  to  be  considered 
neutral); 

(4)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  even  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion;  or 

(5)  Other  matters  as  justice  may 
require. 

13.  Section  1001.951  would  be 
amended  by  republishing  introductory 
paragraph  (b)(1),  revising  paragraph 
(b)(l)(iii),  redesignating  existing 
paragraph  (b)(lKiv)  as  (b)(l)(v),  and 
adding  a  new  paragraph  (b)(l)(iv)  to 
read  as  follows: 

§1001.951    Fraud  and  McKbacfcs  and  other 
prohibited  activities. 

(b)  Length  of  exclusion.  (1)  The 
following  factors  will  be  considered  in 
determining  the  length  of  exclusion  in 
accordance  with  this  section — 

***** 

(iii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral); 

(iv)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  even  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion;  or 


S  1001.963    [Removed] 

14.  Section  1001.953  would  be 
removed. 

15.  Section  1001.1001  would  be 
amended  by  republishing  the  heading 
for  paragraph  (a)  and  introductory 
paragraph  (a)(2);  and  by  revising  the 
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definition  for  the  term  agent  set  forth  in 
paragraph  (a)(2)  to  read  as  follows: 

§1001.1001    Exclusion  of  entities  owned  or 
controlled  by  a  sanctioned  person. 

(a)  Circumstances  for  exclusion. 

•  •  * 

(2)  For  purposes  of  this  section,  the 
term: 

Agent  means  any  person  who  has 
express  or  implied  authority  to  obligate 
or  act  on  behalf  of  an  entity.  The 
excluded  individual  may  be  considered 
an  agent  even  if  he  or  she  has 
transferred  ownership  or  control  interest 
to  his  or  her  spouse  or  children.  For 
example,  if  the  excluded  individual 
transfers  control  of  an  entity  to  his  or 
her  spouse,  but  still  acts  on  behalf  of  the 
entity  or  exercises  some  control  over  the 
entity,  the  excluded  individual  would 
be  an  agent  since  he  or  she  would  have 
the  implied  authority  to  act  on  behalf  of 
that  entity. 

16.  A  new  §  1001.1051  would  be 
added  to  read  as  follows: 

f  1001.1061    Exclusion  of  indlviduais  with 
ownership  or  control  Interest  In  sanctioned 
entitles. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  any  individual  wh& — 

(1)  Has  a  direct  or  indirect  ownership 
or  control  interest  in  a  sanctioned 
entity,  and  who  knows  or  should  know 
(as  defined  in  section  1128A(i)(6)  of  the 
Act)  of  the  action  constituting  the  basis 
for  the  conviction  or  exclusion  set  forth 
in  paragraph  (b)  of  this  section;  or 

(2)  Is  an  officer  or  managing  employee 
(as  defined  in  section  1126(b)  of  the  Act) 
of  such  an  entity. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  the  term  sanctioned  entity 
means  an  entity  that — 

(1)  Has  been  convicted  of  any  offense 
described  in  §§  1001.101  through 
1001.401  of  this  part;  or 

(2)  Has  been  terminated  or  excluded 
from  participation  in  Medicare  or  a 
State  health  care  program. 

(c)  Length  of  exclusion.  (1)  If  the 
entity  has  been  excluded,  the  length  of 
the  individual's  exclusion  will  be  for 
the  same  period  as  that  of  the 
sanctioned  entity  with  which  the 
individual  has  the  prohibited 
relationship. 

(2)  If  the  entity  was  not  excluded,  the 
length  of  the  individual's  exclusion  will 
be  determined  by  considering  the 
factors  that  would  have  been  considered 
if  the  entity  had  been  excluded. 

(3)  An  individual  excluded  under  this 
section  may  apply  for  reinstatement  at 
any  time  in  accordance  with  the 
procedures  set  forth  in  §  1001.3001. 


17.  Section  1001.1101  would  be 
amended  by  revising  paragraph  (b)(3)  to 
read  as  follows: 

§1001.1101    Failed  to  diadoee  certain 
Infomtation. 

***** 

(b)  Length  of  exclusion.  The  following 
factors  will  be  considered  in 
determining  the  length  of  an  exclusion 
under  this  section — 


(3)  Whether  the  individual  or  entity 
has  a  dociunented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral); 
***** 

18.  Section  1001.1201  would  be 
amended  by  revising  paragraph  (b)(4)  to 
read  as  follows: 

§1001.1201    Failure  to  provide  payment 

Information. 

•        *        •        *        • 

(b)*  •  • 

(4)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral);  and 
***** 

19.  Section  1001.1301  would  be 
amended  by  revising  paragraph 
(b)(2)(iv)  to  read  as  follows: 

§1001.1301    Failure  to  grant  Immediate 


*  *        •        •        • 

(b)  •  •  • 
(2)*  •  * 

*  •        •        *        * 

(iv)  Whether  the  entity  has  a 
documented  history  of  criminal,  civil  or 
administrative  wrongdoing  (The  lack  of 
any  prior  record  is  to  be  considered 
neutral). 
***** 

20.  Section  1001.1401  would  be 
amended  by  revising  paragraph  (b)(5)  to 
read  as  follows: 

f  1001.1401    Violations  of  PPS  corrective 
action. 

*  •        •        •        • 

(b)  Length  of  exclusion.  •  •  • 

*  •        •        •        • 

(5)  Whether  the  individual  or  entity 
has  a  docimiented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral). 

21.  Section  1001.1601  would  be 
amended  by  revising  paragraph 
(b)(l)(iv)  to  read  as  follows: 

§1001.1601    Violations  of  the  limitations  on 
physician  charges. 


(b)  Length  of  exclusion.  (1)  *  •  * 
(iv)  Whether  the  physicians  has  a 

documented  history  of  criminal,  civil  or 
administrative  wrongdoing  (The  lack  of 
any  prior  record  is  to  be  considered 
neutral);  and 
***** 

22.  Section  1001.1701  would  be 
amended  by  revising  paragraph  (c)(l)(v) 
to  read  as  follows: 

§  1001.1701    Billing  for  services  of 
assistant  at  surgery  during  catarad 
operationa. 

***** 

(c)  Length  of  exclusion.  •  •  • 
(v)  Whether  the  physician  has  a 

documented  history  of  criminal,  civil  or 
administrative  wrongdoing  (The  lack  of 
any  prior  record  is  to  be  considered 
neutral);  and 

23.  Section  1001.1901  would  be 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(3);  revising  existing  paragraph 
(c)(4)  and  redesignating  is  as  (c)(5);  and 
by  adding  a  new  paragraph  (c)(4)  to  read 
as  follows: 

§1001.1901    Scope  and  effect  of  exclusion. 

***** 

(b)  Effect  of  exclusion  on  excluded 
individuals  and  entities.  (1)  Unless  and 
until  an  individual  or  entity  is 
reinstated  into  the  Medicare  program  in 
accordance  with  subpart  F  of  this  part, 
no  payment  will  be  made  by  Medicare 
or  any  of  the  State  health  care  programs 
for  any  item  or  service  furnished,  on  or 
after  the  effective  date  specified  in  the 
notice  period,  by  an  excluded 
individual  or  entity,  or  at  the  medical 
direction  or  on  the  prescription  of  a 
physician  or  other  authorized 
individual  who  is  excluded  when  the 
individual  or  entity  furnishing  such 
item  or  service  knew,  or  had  reason  to 
know,  of  the  exclusion.  This  section 
applies  regardless  of  whether  an 
individual  or  entity  has  obtained  a 
program  provider  number,  either  as  an 
individual  or  as  a  member  of  a  group, 
prior  to  being  reinstated. 

(3)  An  excluded  individual  or  entity 
that  submits,  or  causes  to  be  submitted, 
claims  for  items  or  services  furnished 
during  the  exclusion  period  is  subject  to 
civil  money  penalty  liability  under 
section  1128A(a)(l](D)  of  the  Act.  and 
criminal  liability  under  section 
1128B(a)(3)  of  the  Act  and  other 
provisions.  In  addition,  submitting 
claims,  or  causing  claims  to  be 
submitted  or  payments  to  be  made  for 
items  or  services  furnished,  ordered  or 
prescribed,  including  administrative 
and  management  services  or  salary,  may 
serve  as  the  basis  for  denying 
reinstatement  to  the  programs. 
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(c)  Exceptions  to  paragraph  (b)(1)  of 
this  section. 


(4)  HCFA  will  not  pay  any  claims 
submitted  by,  or  for  items  or  services 
ordered  or  prescribed  by.  an  excluded 
provider  for  dates  of  service  5  days  or 
more  after  that  notice  of  the  provider's 
exclusion  was  mailed  by  the  contractor 
to  the  supplier. 

(5)  •  *  * 

(ii)  Ndtwithstanding  paragraph 
(c)(5)(i)  of  this  section,  no  claim  for 
emergency  items  or  services  will  be 
payable  if  such  items  or  services  were 
provided  by  an  excluded  individual 
who,  through  an  employment, 
contractual  or  any  other  arrangement, 
routinely  provides  emergency  health 
care  items  or  services. 

24.  Section  1001.2001  would  be 
revised  to  read  as  follows: 

§  1 001 .2001    Notice  of  intant  to  exclude. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  the  OIC  proposes 
to  exclude  an  individual  or  entity  in 
accordance  with  subpart  C  of  this  part, 
or  in  accordance  with  subpart  B  of  this 
part  where  the  exclusion  is  for  a  period 
exceeding  5  years,  it  will  send  written 
notice  of  its  intent,  the  basis  for  the 
proposed  exclusion  the  potential  effect 
of  an  exclusion.  Within  30  days  of 
receipt  of  notice,  which  will  be  deemed 
to  be  5  days  after  the  date  on  the  notice, 
the  individual  or  entity  may  submit 
documentary  evidence  and  written 
argument  concerning  whether  the 
exclusion  is  warranted  and  any  related 
issues. 

(b)  Exception.  If  the  OIG  proposes  to 
exclude  an  individual  or  entity  under 
the  provisions  of  §§  1001.1301. 
1001.1401  or  1001.1501  of  this  part, 
paragraph  (a)  of  this  section  will  not 
apply. 

(c)  If  an  entity  has  a  provider 
agreement  under  section  1866  of  the 
Act,  and  the  OIC  proposes  to  terminate 
that  agreement  in  accordance  with 
section  1866(b)(2)(C)  of  the  Act,  the 
notice  provided  for  in  paragraph  (a)  of 
this  section  will  so  state. 

25.  Section  1001.2002  would  be 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

f  1001.2002    Notice  of  exclueion. 

***** 

(e)  No  later  than  15  days  prior  to  the 
final  exhibit  exchanges  required  under 
§  1005.8  of  this  chapter,  the  OIC  may 
amend  its  notice  letter  if  information 
comes  to  light  that  justifies  the 
imposition  of  a  different  period  of 
exclusion  other  than  the  one  proposed 
in  the  original  notice  letter. 


26.  Section  1001.2003  would  be 
amended  by  revising  introductory 
paragraph  (a)  to  read  as  follows: 

§  1 001 .2003    Notice  of  proposal  to  exclude. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  OIC  proposes 
to  exclude  an  individual  or  entity  in 
accordance  with  §§  1001.901,  1001.951. 
1001.1601  or  1001.1701.  it  will  send  , 
written  notice  of  this  decision  to  the 
ejected  individual  or  entity.  The 
written  notice  will  provide  the  same 
information  set  forth  in  §  1001.2002(c). 
If  an  entity  has  a  provider  agreement 
under  section  1866  of  the  Act,  and  the 
OIC  also  proposes  to  terminate  that 
agreement  in  accordance  with  section 
1866(b)(2)(C)  of  the  Act,  the  notice  will 
so  indicate.  The  exclusion  will  be 
effective  60  days  after  the  receipt  of  the 
notice  (as  defined  in  §  1005.2  of  this 
chapter)  unless,  within  that  period,  the 
individual  or  entity  files  a  written 
request  for  a  hearing  in  accordance  with 
pari  1005  of  this  chapter.  Such  request 
must  set  forth^ 


27.  Section  1001.2005  would  be 
revised  to  read  as  follows: 

S 1 001 .2006    Notice  to  state  licensing 

HHS  will  promptly  notify  the 
appropriate  State(8)  or  local  agencies  or 
authorities  having  responsibility  for  the 
licensing  or  certification  of  an 
individual  or  entity  excluded  (or 
directed  to  be  excluded)  bom 
participation  of  the  facts  and 
circumstances  of  the  exclusion. 

28.  Section  1001.2006  would  be 
amended  by  republishing  introductory 
paragraph  (a);  revising  paragraphs  (a)(1) 
and  (a)(7);  redesignating  existing 
paragraph  (a)(8)  as  (a)(9);  and  by  adding 
a  new  paragraph  (a)(8)  to  read  as 
follows: 

S 1001 .2006    Notice  to  ottiers  regarding 
exclusion. 

(a)  HHS  will  give  notice  of  the 
exclusion  and  the  effective  date  to  the 
public,  to  beneficiaries  (in  accordance 
with  §  1001.1901(c)),  and.  as 
appropriate,  to — 

(1)  Any  entity  in  which  the  excluded 
individual  is  known  to  be  serving  as  an 
employee,  administrator,  operator,  or  in 
which  the  individual  is  serving  in  any 
other  capacity  and  is  receiving  payment 
for  providing  services  (The  lack  of  this 
notice  will  not  affect  HCFA's  ability  to 
deny  payment  for  services); 
***** 

(7)  The  State  and  Area  Agencies  on 
Aging  established  under  title  III  of  the 
Older  Americans  Act; 


(8)  The  Adverse  Action  Data  Bank; 
and 

***** 

29.  Section  1001.3001  would  be 
amended  by  revising  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  follows: 

§  1 001 .3001    Timing  and  metliod  of  request 
for  reinstatenwnt. 

(a)(1)  Except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  or  in  §  1001.501(b)(4)  of  this 
part,  an  excluded  individual  or  entity 
(other  than  those  excluded  in 
accordance  with  §§1001.1001. 
1001.1051  and  1001.1501)  may  submit  a 
written  request  for  reinstatement  to  the 
OIC  only  after  the  minimum  period  of 
exclusion  specified  in  the  notice  of 
exclusion  hJas  expired.  Obtaining  a 
program  provider  number  does  not 
reinstate  eligibility. 

(2)  An  entity  excluded  under 
§  1001.1001  of  this  part  may  apply  for 
reinstatement  prior  to  the  minimum 
period  of  exclusion  specified  in  the 
notice  of  exclusion  by  submitting  a 
written  request  for  reinstatement  that 
includes  documentation  demonstrating 
that  the  standards  set  forth  in 
§  1001.3002(c)  have  been  met. 
***** 

30.  Section  1001.3002  would  be 
amended  by  revising  paragraph  (a); 
republishing  introductory  paragraph  (b), 
revising  paragraphs  (b)  (3)  and  (4)  and 
removing  paragraph  (b)(5);  revising 
introductory  paragraph  (c);  revising 
existing  paragraph  (d)  and  redesignating 
paragraphs  (d),  (e),  and  (f)  as  paragraphs 
(e).  (f)  and  (g)  respectively;  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  1001.3002    Basis  for  reinstatement 

(a)(1)  The  OIC  will  authorize 
reinstatement  if  it  determines  that — 

(i)  The  minimum  period  of  exclusion 
has  expired; 

(ii)  There  are  reasonable  assurances 
that  the  types  of  actions  that  formed  the 
basis  for  the  original  exclusion  have  not 
recurred  and  will  not  recur;  and 

(iii)  There  is  no  additional  basis  under 
sections  1128  (a)  or  (b)  or  1128A  of  the 
Act  for  continuation  of  the  exclusion. 

(2)  Submitting  claims  or  causing 
claims  to  be  submitted  or  payments  to 
be  made  by  the  programs  for  items  or 
services  furnished,  ordered  or 
prescribed,  including  administrative 
and  management  services  or  salary,  may 
serve  as  the  basis  for  denying 
reinstatement.  This  section  applies 
regardless  of  whether  an  individual  or 
entity  has  obtained  a  program  provider 
number,  either  as  an  individual  or  as  a 
member  of  a  group,  prior  to  being 
reinstated. 
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(b)  In  making  the  reinstatement 
determination,  the  OIG  will  consider — 


(3)  Whether  all  fines,  and  all  debts 
due  and  owing  (including 
overpayments)  to  any  Federal,  State  or 
local  government  that  relate  to  Medicare 
or  any  of  the  State  health  care  programs, 
have  been  paid  or  satisfactory 
arrangements  have  been  made  to  fulfill 
these  obligations;  and 

(4)  Whether  HCFA  has  determined 
that  the  individual  or  entity  complies 
with,  or  has  made  satisfactory 
arrangements  to  fulfill,  all  of  the 
applicable  conditions  of  participation  or 
supplier  conditions  for  coverage  under 
the  statutes  and  regulations. 

(c)  If  the  OIC  determines  that  the 
criteria  in  paragraphs  (a)(1)  (ii)  and  (iii) 
of  this  section  have  been  met,  an  entity 
excluded  in  accordance  with 

§  1001.1001  will  be  reinstated  upon  a 
determination  by  the  OIC  that  the 
individual  whose  conviction,  exclusion 
or  civil  money  penalty  was  the  basis  for 
the  entity's  exclusion — 

(d)  If  the  OIC  determines  that  the 
criteria  in  paragraphs  (a)(1)  (ii)  and  (iii) 
of  this  section  have  been  met,  an 
individual  excluded  in  accordance  with 
§  1001.1051  will  be  reinstated  upon  a 
determination  with  paragraph  (a)  of  this 
section  of  §  1001.3005. 

(e)  Reinstatement  will  not  be  effective 
until  the  OIC  grants  the  request  and 
provides  notice  under  §  1001.3003(a)  of 
this  part.  Reinstatement  will  be  effective 
as  provided  in  the  notice. 

(f)  A  determination  with  respect  to 
reinstatement  is  not  appealable  or 
reviewable  except  as  provided  in 
§1001.3004. 

(g)  An  ALJ  may  not  require 
reinstatement  of  an  individual  or  entity 
in  accordance  with  this  chapter. 

C.  Part  1002  would  be  amended  as 
follows: 

PART  1002— {AMENDED] 

1.  The  authority  citation  for  part  1002 
would  continue  to  read  as  follows: 

Aatiiority:  42  U.S.C.  1302, 1320fr-3. 
1320»-5.  1320a-7.  1396(a)(4)(A).  1396(pl(l), 
1396a(30).  1396a(39)  1396b(a)(6), 
1396b(b)(3),  1396b(i)(2)  and  1396b(q). 

2.  Section  1002.3  would  be  amended 
by  revising  paragraph  (b)(2)  and  by 
adding  a  new  (laragraph  (b)(3)  to  read  as 
follows: 

S 1 002.3    Disclosure  by  providers; 
information  on  persons  convicted  of 
crimes. 

*        *        •        •        • 

(b)  Notification  to  Inspector  General. 


(2)  The  agency  must  promptly  notify 
the  Inspector  General  of  any  action  it 
takes  on  the  provider's  application  for 
participation  in  the  program. 

(3)  The  agency  must  also  promptly 
notify  the  Inspector  General  of  any 
action  it  takes  to  limit  the  ability  of  an 
individual  or  entity  to  participate  in  its 
program,  regardless  of  what  such  an 
action  is  called.  This  includes,  but  is  not 
limited  to,  suspension  actions, 
settlement  agreements  and  situations 
where  an  individual  or  entify 
voluntarily  withdraws  from  the  program 
to  avoid  a  formal  sanction. 
***** 

3.  Section  1002.203  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

11002.203    Mandatory  exclusion. 

(a)  The  State  agency,  in  order  to 
receive  Federal  financial  participation  . 
(FFP),  must  provide  that  it  will  exclude 
from  participation  any  HMO,  or  entity 
furnishing  services  under  a  waiver 
approved  under  section  1915(b)(1)  of 
the  Act,  if  such  organization  or  entity — 

(1)  Could  be  excluded  imder 
§§1001.1001  or  1001.1051  of  this 
chapter,  or 

(2)  Has,  directly  or  indirectly,  a 
substantial  contractual  relationship  with 
an  individual  or  entity  that  could  be 
excluded  under  §§  1001.1001  or 
1001.1051  of  this  chapter. 

•        •        *        •        • 

4.  Section  1002.211  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

1 1002.21 1    Effect  of  exclusion. 

(a)  Denial  of  payment.  Except  as 
provided  for  in  §  1001.1901  (c)(3).  (c)(4) 
and  (c)(5)(i)  of  this  chapter,  no  payment 
may  he  made  by  the  State  agency  for  any 
item  or  service  furnished  on  or  after  the 
effective  date  specified  in  the  notice  by 
an  excluded  individual  or  entity,  or  at 
the  medical  direction  or  on  the 
prescription  of  a  physician  who  is 
excluded  when  a  person  furnishing 
such  item  or  service  knew,  or  had 
reason  to  know,  of  the  exclusion. 

PART  1005— {AMENDED] 

D.  Part  1005  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  1005 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  405(a),  4e5(b),  1302, 
1320a-7. 1320a-7a  and  1320c-5. 

2.  Section  1005.15  would  be  amended 
by  revising  introductory  paragraph  (f)(1) 
to  read  as  follows: 


f100S.15 
proof. 


The  hearing  and  burden  of 


(f)(1)  A  hearing  under  this  part  is  not 
limited  to  specific  items  and 
information  set  forth  in  the  notice  letter 
to  the  petitioner  or  respondent.  Subject 
to  the  15 -day  requirement  under 
§  1005.8,  additional  items  and 
information,  including  aggravating  or 
mitigating  circumstances  that  arose  or 
became  known  subsequent  to  the 
issuance  of  the  notice  letter,  may  be 
introduced  by  either  party  during  its 
case-in-chief  unless  such  information  or 
items  are — 


Dated:  March  13, 1907. 

June  Gibbs  Brown, 

Inspector  General,  Department  of  Health  and 
Human  Services. 

Approved:  June  18. 1907. 
Doniia  E.  SbaUU, 
Secretary. 
[PR  Doc.  07-23370  FUed  0-5-07:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

CFR  Part  1001 

Negotiated  Rulemaking  Committee  on 
the  Shared  Risk  Exception;  Meetings 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 

ACTION:  Meeting  of  Negotiated 
Rulemaking  Committee. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
document  announces  the  dates  and 
location  for  the  fourth  and  fifth  set  of 
meetings  by  the  Negotiated  Rulemaking 
Committee  on  the  Shared  Risk 
Exception.  The  purpose  of  this 
committee  is  to  negotiate  the 
development  of  an  interim  final  rule 
addressing  the  shared  risk  exception  to 
the  Federal  health  care  programs'  anti- 
kickback  provisions,  as  statutorily- 
mandated  by  section  216  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  The  fourth  series  of  meetings 
will  be  held  from  9:00  a.m.  to  5:00  p.m. 
on  October  8  and  9,  1997,  and  from  9:00 
a.m.  to  2:00  p.m.  on  October  10,  1997. 
The  fifth  series  of  meetings  will  be  held 
from  9:00  a.m.  to  5:00  p.m.  on 
November  19,  20  and  21. 1997. 
ADDRESSES:  The  October  meeting  will  be 
held  in  the  OIC  Conference  Room, 
Room  5542,  Cohen  Building,  330 
Independence  Avenue,  S.W., 
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Washington.  D.C.  20201.  The  November 
meeting  will  be  held  in  Rooms  383  and 
385.  Hall  of  States  Building  of  the 
National  Association  of  Insurance 
Commissioners.  444  North  Capitol 
Street.  N.W.,  Washington.  D.C.  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  regarding  these  meetings 
should  be  addressed  to  Joel  Schaer,  OIG 
Regulations  OfBcer,  Office  of  Counsel  to 
the  Inspector  General,  Room  5518. 
Cohen  Building,  330  Independence 
Avenue,  S.W.,  Washington.  D.C.  20201; 
or  call  (202)  619-0089. 

SUPPt-EMENTARY  INFORMATION:  The 
Negotiated  Rulemaking  Committee  on 
the  Shared  Risk  Exception  has  been 
established  to  provide  advice  and  make 
recommendations  to  the  Secretary  of 
Health  and  Human  Services  with 
respect  to  the  text  or  content  of  an 
interim  final  rule  that  will  establish 
standards  relating  to  the  exception  to 
the  anti-kickback  statute  for  risk-sharing 
arrangements,  set  forth  in  section 


1128B(b)(3)(F)  of  the  Social  Security 
Act.  The  exception  was  enacted  by 
section  216  of  Public  Law  104-191.  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
Section  216  of  HIPAA  provides  that  the 
Secretary  will  promulgate  regulations 
that  establish  standards  for  the 
exception  using  an  expedited  negotiated 
rulemaking  process. 

The  intent  to  form  the  negotiated 
rulemaking  committee  and  the  dates  for 
the  flrst  two  series  of  meetings  held  in 
June  and  July  1997  were  aimounced  in 
the  Federal  Register  on  May  23.  1997 
(62  FR  28410).  The  third  series  of 
meetings  is  scheduled  for  September  9 
and  10, 1997  (see  62  FR  39798  for  times 
and  location  of  the  September 
meetings). 

Diu-ing  the  scheduled  October  and 
November  meetings,  the  committee  will 
continue  to  discuss  issues  relating  to  the 
development  of  the  interim  final  rule 
and  to  generate  and  discuss  options  for 
resolving  those  issues. 


The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  at  the  October 
meeting  may  be  limited  to  space 
available.  Members  of  the  public 
wishing  to  attend  the  October  sessions 
may  want  to  notify  the  contact  person 
listed  above  in  advance  to  expedite 
access  to  the  Cohen  Building.  A 
summary  of  all  proceedings  of  these 
meetings  and  relevant  matters  and  other 
material  will  also  be  available  for  public 
inspection  at  the  address  listed  above 
from  the  hours  of  8:30  a.m.  to  5:00  p.m., 
or  can  be  accessed  through  the  OIG  web 
site  (http://www.sbaonline.sba.gov/ 
ignet/intemal/hhs/hhs.html). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App,  2). 

Dated:  August  27. 1997. 
June  Gibba  Bro%vn, 
Inspector  General. 

|FR  Doc.  97-23530  Filed  9-5-97;  8:45  am] 
BNJJNOCOOC  4190-04-P 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Servics 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Alabanta 

AQENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Alabama,  U.S.  Department  of 
Agricultiu*. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  FV  of  the 
FOTG  of  the  NRCS  in  Alabama  for 
review  and  comment 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Alabama  to  issue  conservation  practice 
standards:  Animal  Trails  and  Walkways 
(575),  Composting  Facility  (317), 
Conservation  Cover  (327),  Fence  (382), 
Heavy  Use  Area  Protection  (561), 
Nutrient  Management  (590),  Portable 
Chemical  Mixing  Station  (192), 
Prescribed  Grazing  (528A),  Riparian 
Forest  Buffer  (391A),  and  Waste 
Utilization  (633),  in  Section  IV  of  the 
FOTG. 

DATES:  Comments  must  be  received  on 
or  before  October  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Ronnie  D.  Murphy, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  3381 
Skyway  Drive,  P.O.  Box  311,  Auburn, 
AL  36830.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Alabama  will  receive 


comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Alabama  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 
Ronnie  D.  Murphy, 

State  Conservationist,  Natural  Resources 
Conservation  Service,  Auburn,  Alabama. 
(FR  Doc.  97-23674  Filed  9-5-97;  8:45  am] 

BOJJNO  CODE  3410-ie-M 


DEPARTMENT  OF  COMMERCE 

Science  Advisory  Board;  Notice  of 
establishment 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
ACTION:  Notice  of  Establishment. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  and  the 
General  Services  Administration  (GSA) 
rule  of  Federal  Advisory  Committee 
Management,  41  CFR  Part  101-6,  and 
after  consultation  with  GSA,  the 
Secretary  of  Commerce  has  determined 
that  the  establishment  of  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Science 
Advisory  Board  (SAB)  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law. 

The  SAB  will  advise  the  Secretary, 
through  the  Under  Secretary  for  Oceans 
and  Atmosphere,  on  long-  and  short- 
range  strategies  for  research,  education, 
and  application  of  science  to  resource 
management. 

The  SAB  will  consist  of  fifteen 
members  to  be  appointed  by  the  Under 
Secretary  to  assure  a  balanced 
representation  among  pre-eminent 
scientists,  engineers,  and  educators  and 
science  policy  experts  representing  the 
full  breadth  of  NOAA's  areas  of 
responsibility. 

The  SAB  will  function  solely  as  an 
advisory  body,  and  in  compliance  with 
provisions  of  the  Federal  Advisory 
Conunittee  Act.  The  charter  will  be  filed 
imder  the  Act,  fifteen  days  from  the  date 
of  publication  of  this  notice.  Interested 
persons  are  invited  to  submit  comments 
regarding  the  establishment  of  this 
committee  to  the  Office  of  the  Chief 
Scientist,  National  Oceanic  and 
Atmospheric  Administration,  5128 
HCHB,  U.S.  Department  of  Commerce, 


14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202) 482-2977. 

Dated:  September  2, 1997. 

Terry  D.  Garcia, 

Acting  Assistant  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  and  Deputy 
Administrator. 

IFR  Doc.  97-23652  Filed  9-5-97;  8:45  am) 

BILLING  CODE  361»-U-« 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Meeting 

Pursuant  to  the  Sunshine  Act  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board  of 
Directors  of  the  Corporation  for  National 
and  Community  Service  (Corporation). 

DATE  AND  TIME:  September  11»  1997,  at 
1  p.m. 

PtJkCE:  The  meeting  will  be  held  via 
conference  call. 

STATUS:  The  meeting  will  be  closed, 
pursuant  to  exemptions  (4)  and  (9(b))  of 
the  Government  in  the  Sunshine  Act 
The  basis  for  this  closing  has  been 
certified  by  the  Corporation's  Acting 
General  Counsel.  A  copy  of  the 
certifidation  will  be  posted  for  public 
inspection  at  the  Corporation's 
headquarters  at  1201  New  York  Avenue 
NW.  Suite  8200,  Washington.  DC  20525, 
and  will  otherwise  be  available  upon 
request. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
of  Directors  of  the  Corporation  will  meet 
to  deliberate  on  grant  awards  in  the 
following  areas:  (1)  AmeriCorps "State 
formula  funding  for  the  District  of 
Coliunbia  and  (2)  Learn  &  Serve 
America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Taylor,  Assoc.  Dir.,  Special 
Projects  and  Initiatives,  Corporation  for 
National  Service,  1201  New  York 
Avenue  NW,  8th  Floor,  Washington,  DC 
20525.  Telephone  (202)  606-5000  ext 
282.  (T.D.D.  (202)  565-2799)). 

Dated:  September  3. 1997. 
Stewart  Davit, 
Acting  General  Counsel. 
(FR  Doc.  97-23774  Filed  9-4-97;  10:47  am] 
BILUNQ  CODE  80S0-2fl-U 
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DEPARTMENT  OF  DEFENSE 

Notice  and  Request  for  Comments 
Regarding  a  Proposed  Extension  of  an 
Approved  Information  Collection 
Requirement 

agency:  Department  of  Defense  (DoD). 
SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  Public  Uw  104-13.  the 
Paperwork  Reduction  Act  of  1995.  DoD 
announces  the  proposed  extension  of  a 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  DoD,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  March  31.  1998.  under  OMB 
Control  Number  0704-0267.  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  March  31.  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  7. 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Sandra  Haberlin. 
PSUSD  (A&T)  DP  (DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602-0350.  Please  cite  OMB  Control 
Number  0704-0267  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ms.  Sandra  Haberlin,  (703)  602-0131.  A 
copy  of  the  information  collection 
requirements  contained  in  the  DFARS 
test  is  available  electronically  via  the 
Internet  at:  http://www.dtic.mil/dfars/. 
Paper  copies  of  the  information 
collection  requirements  may  be 
obtained  &om  Ms.  Sandra  Haberlin. 
PDUSD  (A&T)  DP  (DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington. 
D.C.  20301-3062. 

Title,  Associated  Forms,  and 
Associated  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  230,  Cost 
Accounting  Standards,  and  DD  Form 
1861;  OMB  Control  Number  0704-0267. 


Needs  and  Uses:  It  is  DoD  policy  to 
encourage  contractor  investment  in 
facilities,  which  may  lead,  under  DoD 
contracts,  to  increased  productivity  and 
reduced  costs  through  the  use  of 
modem  manufacturing  technology.  To 
motivate  aggressive  capital  investment, 
DoD  rewards  contractors  by  recognizing 
contract  facilities  capital  cost  of  money 
(CFCCM)  and  facilities  capital  employed 
in  establishing  the  price  of  certain 
negotiated  defense  contracts,  when  such 
contracts  are  priced  on  the  basis  of  cost 
analysis.  DD  Form  1861,  Contract 
Facilities  Capital  Cost  of  Money,  is  used 
to  compute  these  two  elements  of  price. 
The  contracting  officer  may  require 
information  from  the  contractor  to 
complete  this  form. 

Affected  Public:  Businesses  or  other 
for-profit  entities. 

Annual  Burden  Hours:  750. 

Number  of  Respondents:  75. 

Responses  Per  Respondent:  1. 

Annual  Responses:  75. 

Average  Burden  Per  Response:  10 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Sununary  of  Infonnation  Collection 

The  information  collection  includes 
requirements  relating  to  DFARS  Part 
230,  Cost  Accounting  Standards.  DD 
Form  1861,  Contract  Facilities  Capital 
Cost  of  Money,  computes  the  CFOGM 
and  facilities  capital  employed  using 
information  provided  by  Form  CASB- 
CMF  and  certain  other  information 
provided  directly  by  the  contractor.  The 
CFCCM  amount  is  used  to  help  establish 
a  price  objective  in  negotiated  contracts. 
The  facilities  capital  employed  amount 
is  carried  forward  to  DD  Form  1547, 
Record  of  Weighted  Guidelines  Method 
Application,  for  the  purpose  of 
developing  profit  objectives  on  defense 
contracts  when  the  Weighted  Guidelines 
method  is  used.  DFARS  230.7004-2,  DD 
Form  1861,  indicates  that  (1) 
completion  of  the  DD  Form  1861 
requires  information  not  included  on 
the  Form  CASB-CMF;  and  (2)  the 
contracting  officer  could  request  the 
information  through  a  solicitation 
provision. 
Mkhele  P.  Peteraon, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

(PR  Doc.  97-23659  Filed  9-5-97;  8:45  un] 

BHJJNO  CODE  8000-04-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-003^ 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Examination  of  Records  by 
Comptroller  General  and  Contract 
Audit 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0034). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Examination  of  Records  by 
Comptroller  General/ Audit  Negotiation 
now  retitled  Examination  of  Records  by 
Comptroller  General  and  Contract 
Audit.  A  request  for  public  comments 
was  published  at  62  FR  35789,  July  2, 
1997.  No  comments  were  received. 
DATES:  Comment  Due  Date:  October  8, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Olson,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washingon,  DC  205503,  and  a  copy  to 
General  Services  Administration.  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0034 
in  all  correspondence. 

SUPPlfMENTARY  INFORMATION: 

A.  Purpose 

The  Audit  and  Records-Negotiation 
clause,  52.215-2;  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders- 
Commercial  Items  clause,  52.212-5(d); 
and  Audit  and  Records-Sealed  Bidding 
clause,  52.214-26,  implement  the 
requirements  of  10  U.S.C.  2313, 41 
U.S.C.  254,  and  10  U.S.C.  2306.  The 
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statutory  requirements  are  that  the 
Comptroller  General  and/or  agency  shall 
have  access  to,  and  the  right  to,  examine 
certain  books,  documents  and  records  of 
the  contractor  for  a  period  of  3  years 
after  final  payment.  The  record 
retention  periods  required  of  the 
contractor  in  the  clauses  are  for 
compliance  with  the  aforementioned 
statutory  requirements.  The  information 
must  be  retained  so  that  audits 
necessary  for  contract  surveillance, 
verification  of  contract  pricing,  and 
reimbursement  of  contractor  costs  can 
be  performed. 

B.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
19,142;  hours  per  recordkeeper,  3.34; 
total  recordkeeping  burden  hours, 
63,934;  recordkeeping  retention  period, 
3  years. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW, 
Room  4037,  Washington,  IX  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0034  in  all 
correspondence. 

Dated:  September  3, 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

[FR  Doc.  97-23679  Filed  9-5-97;  8:45  am) 
MLUNQCOOE  aSlO-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  or 
Partially  Exclusive  License  to  Boron 
Biologicals 

AGENCY:  U.S.  Army  Research 
Laboratory,  DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  In  compliance  with  37  CFR 
404  et  seq.,  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Boron  Biologicals,  Inc.,  a  corporation 
having  its  principle  place  of  business  at 
620  Hutton  Street,  Raleigh,  NC,  27606- 
1490,  an  exclusive  or  partially  exclusive 
license  under  U.S.  Patent  4,867,957, 
"Process  for  Making 
Polyphosphazenes",  issued  1^  Sep 
1989.  Anyone  wishing  to  object  to  the 
granting  of  these  licenses  has  60  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg.  434,  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-23673  Filed  ft-5-97:  8:45  am] 
HLUNQ  CODE  371  »-OS-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-715-000I 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

September  2, 1997. 

Take  notice  that  on  August  27, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP97-715-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Conmiission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate 
the  facilities  necessary  to  establish  three 
additional  points  of  delivery  to  existing 
customers  for  firm  transportation 
service  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  the  necessary  facilities  to 
establish  three  new  points  of  delivery 
for  firm  transportation  service  under 
part  284  of  the  Commission's 
regulations  and  existing  authorized  Rate 
Schedules  and  within  certificated 
entitiements,  as  follows: 


Customer/Point  location 


Residential 


Estimated  day 

design 

quantity 

<Dth) 


Estimated  an- 
nual 
quantity 
(Dih) 


Columbia  Gas  o(  Ohio,  Inc.  Holmes  County,  Ohio 

Mountaineer  Gas  Company  Putnam  County,  West  Virginia 
Lincoin  County,  West  Virginia _ 


1.5 
1.5 

1.5 


ISO. 

150 

150 


Columbia  estimates  that  the  cost  to 
install  the  new  taps  to  be  approximately 
$150  per  tap  and  will  be  treated  as  an 
O&M  expense. 

Columbia  states  that  the  quantities  to 
be  provided  through  the  new  delivery 
points  will  be  within  Columbia's 
authorized  level  of  services. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiual  Gas  Act. 
Lois  D.  Caabell, 
Secretary. 
[FR  Doc.  97-23668  Filed  9-5-97;  8:45  am] 

BIUJNO  CODE  STIT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-71»-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Request  Under  Blanket 
Authorization 

September  2, 1997. 

Take  notice  that  on  August  25, 1997, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point),  2100  Cove  Point  Road, 
Lusby,  Maryland  20657,  filed  in  Docket 
No.  CP97-713-000,  a  request  pursuant 
to  Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 


47200 


Federal  Register  /  Vol.  62,  No.  173  /  Monday,  September  8,  1997  /  Notices 


157.211)  for  authorization  to  construct 
and  operate  a  new  point  of  delivery  to 
Washington  Gas  Light  Company  (WGL) 
in  Charles  County.  Maryland,  under 
Cove  Point's  blanket  certificate  issued  in 
Docket  No.  CP94-59-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 


Cove  Point  requests  authorization  to 
construct  and  operate  a  delivery  point, 
identified  as  the  Gardiner  Road  Tap,  to 
be  located  in  Charles  County.  Maryland. 
Cove  Point  describes  the  Gardiner  Road 
Tap  as  two  16-inch  taps  to  be  located  on 
either  side  of  a  check  valve  located  on 
Cove  Point's  36-inch  pipeline  at  or  near 
Gardiner  Road  at  the  intersection  of  the 
Cove  Point  Pipeline  and  the  facilities  to 


be  constructed  by  WGL.  Cove  Point  says 
that  WGL's  facilities,  upon  construction, 
will  be  interconnected  to  the  Cove  Point 
Pipeline  by  the  Gardiner  Road  Tap. 
Cove  Point  indicates  it  will  provide 
service  through  this  delivery  point 
pursuant  to  authorized  rate  schedules 
and  within  certificated  entitlements  as 
shown  below: 


Customer 

Rate 

schedule 

Estimated  de- 
sign day 
quantity 
(0th) 

Estimated  an- 
nual quantity 
(Dth) 

WGL „ 

J 

•• 

FTS 

FPS-1 

FPS-2 

100,000 
50,000 
50.000 

400,000 
500,000 
250.000 

Cove  Point  explains  that  the 
construction  and  operation  for  the 
additional  point  of  delivery  has  been 
requested  by  WGL  for  firm 
transportation  and  peaking  service  for 
residential  and  commercial  use.  Cove 
Point  says  that  WGL  has  not  requested 
an  increase  in  the  peak  day  entitlements 
in  conjunction  with  this  request  to 
establish  a  new  point  of  delivery. 
Therefore,  Cove  Point  asserts  there  is  no 
impact  on  its  existing  peak  day 
obligations  to  its  other  customers  as  a 
result  of  the  proposed  new  point  of 
delivery.  Cove  Point  relates  that  WGL 
has  agreed  to  reimburse  Cove  Point 
100%  of  the  actual  cost  of  construction 
to  construct  and  operate  this  new  point 
of  delivery  which  is  approximately 
$75,000  which  includes  an  amount  for 
gross-up  for  income  tax  purposes. 

Cove  Point  says  it  will  comply  with 
all  of  the  environmental  requirements  of 
Section  157.206(d)  of  the  Commission's 
.  regulations  prior  to  the  construction  of 
any  facilities.  Cove  Point  states  that  it 
has  obtained  the  appropriate 
environmental  clearances  from  the 
Maryland  State  Historic  Preservation 
Office  and  the  United  States  Department 
of  the  Interior,  Fish  and  Wildlife 
Service,  for  the  proposed  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

LoH  D.  Caahell, 

Secretary. 

(PR  Doc.  97-23665  Filed  9-5-97;  8:45  am] 

BHJJNG  COOE  SriT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-300-000,  et  al.] 

Dauphin  Island  Gathering  Partners; 
Notice  of  SHe  Visit 

September  2, 1997. 

On  September  9,  1997,  the  Office  of 
Pipeline  RegulaUon  (OPR)  staff  will 
inspect  pipeline  construction  in 
progress  at  locations  offshore  of 
Dauphin  Island,  Alabama. 

All  interested  parties  may  attend.  OPR 
staff  will  depart  from  the  Mobile  Airport 
by  helicopter  at  8:30  A.M.  Those 
planning  to  attend  the  September  9, 
1997  site  inspection  must  provide  their 
own  transportation. 

For  further  information,  call  Paul 
McKee,  Office  of  External  Affairs,  at 
(202) 208-1088. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-23666  Filed  9-5-07;  8:45  am] 
BIUJNO  COOe  «717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  CP97-711-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

September  2.  1997. 

Take  notice  that  on  August  25, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street,  Suite  300,  Bismark,  North 
Dakota  58501,  filed  a  request  with  the 
Commission  in  Docket  No.  CP97-711- 
000,  pursuant  to  Sections  157.205, 
157.211  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  upgrade  an  existing  delivery  meter 
and  associated  appurtenant  facilities  by 
abandoning  certain  existing  facilities 
and  constructing  and  operating 
upgraded  facilities  to  effectuate 
increased  natural  gas  transportation 
deliveries  to  Interenergy  Corporation 
(Interenergy)  authorized  in  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
487-000,  et  al..  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  states  that  Interagency  has 
requested  the  upgrade  of  the  existing 
Hiland  Plant  delivery  meter  and 
associated  appurtenant  facilities  in 
Washakie  County,  Wyoming,  to  allow 
Williston  Basin  to  accommodate 
increased  deliveries  of  natural  gas  to  be 
used  as  an  emergency  source  of  fuel  for 
its  gas  compressors.  The  existing 
metering  and  appurtenant  facilities  are 
currently  too  small  to  accommodate  the 
increased  delivery  requested  by 
Interenergy.  Therefore,  Williston  Basin 
proposes  to  replace  the  existing  delivery 
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meter  and  associated  appurtenant 
facilities  with  a  larger  meter  and 
associated  appurtenant  facilities  to 
accommodate  the  increase  in  delivery 
requested  by  Interenergy.  The  total  cost 
of  the  abandonment  and  upgrade 
proposed  herein  is  approximately 
$8,000.  The  total  cost  would  be 
reimbursed  by  Interenergy. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-23667  Filed  9-5-97;  8:45  am) 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DR97-4-000,  et  al.] 

Consumers  Energy  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  29. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consumers  Energy  Company 

(Docket  No.  DR97-4-OOOI 

Take  notice  that  on  August  22, 1997, 
Consumers  Energy  Company  made  a 
depreciation  rate  amnesty  filing  as    - 
provided  for  in  the  Commission's  May 
15,  1997.  Order  in  MidAmerican  Energy 
Co.,  Docket  No.  EL95-3-000.  The  filing 
relates  to  a  change  in  electric 
depreciation  rates  implemented 
pursuant  to  November  14.  1996  and 
April  10.  1997  orders  of  the  Michigan 
Public  Service  Commission. 

Comment  date:  September  22. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Heartland  Energy  Services,  Inc. 

(Docket  No.  EC97-50-0001 

Take  notice  that  on  August  19, 1997, 
Heartland  Energy  Services,  Inc.  (HES), 


filed  an  application  under  Section  203 
of  the  Federal  Power  Act  to  transfer  its 
jurisdictional  agreements  to  Cargill-IEC, 
L.L.C.  (Cargill-IEC),  a  joint  venture 
between  WPL  Holdings  Commodities 
Trading.  L.L.C.  (WHCT),  a  member  of 
which  is  HES,  and  Cargill,  Incorporated 
(Cargill). 

Comment  date:  September  29. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  The  Detroit  EdisonCompany 

[Docket  No.  ER97-4096-O0OJ 

Take  notice  that  on  August  5, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  Detroit 
Edison  Transmission  Operations  and 
American  Electric  Power  Service  Corp., 
under  the  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison, 
FERC  Electric  Tariff  No.  1.  dated  as  of 
July  16, 1997.  Detroit  Edison  requests 
that  the  Service  Agreement  be  made 
effective  as  of  July  16,  1997. 

Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER9 7-409 7-000 1 

Take  notice  that  on  August  6, 1997, 
Bangor  Hydro-Electric  Company  filed  an 
executed  service  agreement  for  firm 
point-to-point  transmission  service  with 
the  Central  Maine  Power  Company. 

Comment  date:  September  12, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-4098-OO0] 

Take  notice  that  on  August  4, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Delmarva  Power  &  Light  Company.  The 
terms  and  conditions  of  service  under 
this  Agreement  axe  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


6.  Southern  California  Edison  Company 

(Docket  No.  ER97-409&-O00I 

Take  notice  that  on  August  6, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  executed  an 
umbrella  Service  Agreement  (Service 
Agreement)  with  the  Arizona  Public 
Service  Conlpany,  for  Short-Term  Finn 
Point-To-Point  Transmission  Service 
under  Edison's  Open  Access 
Transmission  Tariff  (Tariff). 

Edison  filed  the  executed  Service 
Agreement  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  revised  Sheet  No.  165 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  wuver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  August  7, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreement  to  become  effective 
according  to  its  terms. 

Copies  of  this  filing  were  served  up>on 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Union  Electric  Company 

[Docket  No.  ER97-410O-O00| 

Take  notice  that  on  August  6,  1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Services 
between  UE  and  AES  Power,  Inc., 
Heartland  Energy  Services,  Inc.,  and 
Illinois  Power  Company.  UE  tisserts  that 
the  purpose  of  the  Agreements  is  to 
permit  UE  to  provide  transmission 
service  to  the  parties  pursuant  to  UE's 
Open  Access  'Transmission  Tariff  filed 
in  Docket  No.  OA96-50. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Union  Electric  Company 

[Docket  No.  ER97-4101-O00) 

Take  notice  that  on  August  6, 1997, 
Union  Electric  Company  (UE),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  with  UE,  the 
transmission  customer,  for  Firm  Point- 
to-Point  Transmission  Service.  UE 
asserts  that  the  purpose  of  the 
Agreement  is  for  UE  when  it  takes 
transmission  service  for  itself  in 
accordance  with  FERC  regulations,  and 
pursuant  to  its  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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9.  Union  Electric  Company 

[Docket  No.  ER97-4102-O001 

Take  notice  that  on  August  6,  1997, 
Union  Electric  Company  (UE).  tendered 
for  filing  a  Service  Agreement  for  Non- 
Finn  Point-to-Point  Transmission 
Service  between  Vitol  Gas  &  Electric 
LLC  (VGE)  and  UE.  UE  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
UE  to  provide  transmission  service  to 
VGE  pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Maine  Public  Service  Company 

[Docket  No.  ER97-410arO00) 

Take  notice  that  on  August  6, 1997. 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  Montaup  Electric 
Company. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER9 7-4 104-0001 

Take  notice  that  on  August  6,  1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Constellation  Power 
Source,  Inc.,  (Customer).  This  Service 
Agreement  specifies  that  Customer  has 
agreed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-2 10-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  28.  1997  for  the  Service  Agreement. 
Orange  and  Rockland  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

(Docket  No.  ER9 7-4 105-000) 

Take  notice  that  on  August  6, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  PECO  Energy  Company 
vrill  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1, 1997. 


Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Interstate  PoMrer  Company 

(Docket  No.  ER97^106-000| 

Take  notice  that  on  August  6,  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow).  Under  the  Transmission 
Service  Agreement,  EPW  will  provide 
non-firm  point-to-point  transmission 
service  to  Rainbow. 

Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Co. 

[Docket  No.  ER97-4107-000I 

Take  notice  that  on  August  6,  1997, 
Central  Power  and  Light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  CSW  Operating 
Companies)  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide  firm 
point-to-point  transmission  service  to 
Delhi  Energy  Services,  Inc.  (Delhi), 
Electric  Clearinghouse,  Inc.  (ECI), 
Entergy  Power  Marketing  Corp. 
(Entergy),  Koch  Energy  Trading,  Inc. 
(Koch),  Nor  Am  Energy  Services 
(NorAm),  Southern  Energy  Trading  and 
Marketing,  Inc.  (Southern),  Tex-La 
Electric  Cooperative  of  Texas,  Inc.  (Tex- 
La)  and  Vitol  Gas  &  Electric  L.L.C. 
(Vitol)  and  ancillary  services  to  LG&E 
Power  Marketing,  Inc.  (LG&E)  in 
accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  Delhi,  ECI,  Entergy,  Koch,  NorAm, 
Southern,  Tex-La.  Vitol  and  LG&E. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Turner  Energy,  L.L.C. 

(Docket  No.  ER9 7-4 108-000 1 

Take  notice  that  on  August  4, 1997, 
Turner  Energy,  L.L.C.  (TE),  tendered  for 
filing  pursuant  to  Rule  205,  18  CFR 
385.205.  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
October  3, 1997. 


TE  intends  to  engage  in  electric  power 
and  energy  transactions  as  a  marketer 
and  a  broker.  In  transactions  where  TE 
sells  electric  energy  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  TE  is  not  in  the 
business  of  generating,  tii^smitting,  or 
distributing  electric  power. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  The  Detroit  Edison  Company 

(Docket  No.  ER97-41 10-000) 

Take  notice  that  on  August  7, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreement) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2).  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff),  between 
Detroit  Edison  and  AYP  Energy,  Inc., 
dated  as  of  June  30,  1997.  Detroit  Edison 
requests  that  the  Service  Agreement  be 
made  effective  as  of  June  30,  1997. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Yfiacoosia  Public  Service 
Corporation 

[Docket  No.  ER97-41 11-000) 

Take  notice  that  on  August  7, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  executed 
Transmission  Service  Agreements 
between  WPSC  and  itself.  The 
Agreements  provide  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  1 1 . 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Carolina  Power  &  Light  Company 

[Docket  No.  ER97-41 12-000] 

Take  notice  that  on  August  7, 1997, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  executed 
Service  Agreements  between  Carolina 
and  the  following  Eligible  Entities: 
Seminole  Electric  Cooperative 
Incorporated;  and  Jacksonville  Electric 
Authority.  Service  to  each  Eligible 
Entity  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina's  Tariff 
No.  1  for  Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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19.  Carolina  Po%ver  ft  light  Company 

(Docket  No.  ER97-41 13-000) 

Take  notice  that  on  August  7, 1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Non-Finn  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customer:  Western 
Resources;  and  a  Service  Agreement  for 
Short-Term  Firm  Point-to-Point 
Transmission  Service  with  Southern 
Energy  Trading  and  Marketing,  Inc. 
Service  to  each  Eligible  Customer  will 
be  in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-41 14-000) 

Take  notice  that  on  August  7, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&£  and  the  Constellation 
Power  Source,  Inc.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  1, 1997  for  the  Constellation 
Power  Source,  Inc.,  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-4115-O00) 

Take  notice  that  on  August  7, 1997, 
Rochester  Gas  and  Electric  (RG&E),  filed 
a  Service  Agreement  between  RG&£  and 
the  Equitable  Power  Services  Company 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  July  9,  1996  in  Docket  No. 
OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  1, 1997  for  the  Equitable  Power 


Services  Company  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Entergy  Services,  Inc. 

[Docket  No.  ER97-4118-000] 

Take  notice  that  on  August  8, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
fiUng  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Constellation  Power  Services,  Inc. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Entei^  Services,  Inc. 

(Docket  No.  ER97-41 19-000) 

Take  notice  that  on  August  8, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orlesms,  Inc.  (collectively,  &e  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  lor 
the  Entergy  Operating  Companies,  and 
Southern  Energy  Trading  and 
Marketing,  Inc. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Duke  Power  Company 

[Docket  No.  ER97-4 120-000) 

Take  notice  that  on  August  8, 1997, 
Duke  Power  Company  (Ehike),  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its  wholly- 
owrned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Western  Resources, 
Inc.  (Transmission  Customer),  dated  as 
of  July  9, 1997  (TSA).  Duke  states  tiiat 
the  TSA  sets  out  the  transmission 
arrangements  under  which  Duke  will 
provide  the  Transmission  Customer 
non-firm  point-to-point  transmission 
service  under  Duke's  Pro  Forma  Open 
Access  Transmission  Tariff.  Duke 
requests  that  the  Agreement  be  made 
e^ctive  as  of  July  9, 1997. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


25.  Duke  Power  Company 

(Docket  No.  ER97-4121-000J 

Take  notice  that  on  August  8, 1997, 
Duke  Power  Company  (Diuke),  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Koch  Energy 
Trading,  Inc.  (Transmission  Customer), 
dated  as  of  July  9,  1997  (TSA).  Duke 
states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  the  Transmission 
Customer  firm  point-to-point 
transmission  service  under  Ehike's  Pro 
Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  effective  as  of  July  9, 1997. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-41 22-000) 

Take  notice  that  on  August  8, 1997, 
Florida  Power  &  Light  Company  [FPL), 
tendered  for  filing  proposed  service 
agreements  with  The  Energy  Authority, 
Inc.,  for  Non-Firm  transmission  service 
under  FPL's  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  August  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  PECO  Enei;gy  Company 

(Docket  No.  ERg7-4123-000) 

Take  notice  that  on  August  8, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  July  28, 1997 
with  Valero  Power  Services  Comjjany 
(VALERO) under  PECOs  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  VALERO 
as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  28,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  VALERO  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  12, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

28.  PacifiCorp 

(Docket  No.  ER97-4124-0001 

Take  notice  that  on  August  8, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
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Commission's  Rules  and  Regulations,  a 
notice  of  Cancellation  of  Service 
Agreements  under  PacifiCorp's  FERC 
Electric  Tariff.  Fourth  Revised  Volume 
No.  3. 

Copies  of  this  Hling  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  Hling  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

29.  Southern  California  Edison 
Company 

IDocket  No.  ER9 7-4 12 5-000 1 

Take  notice  that  on  August  8, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  executed  an 
umbrella  Service  Agreement  (Service 
Agreement)  with  Pacific  Gas  &  Electric, 
for  Short-Term  Firm  Point-To-Point 
Transmission  Service  under  Edison's 
Open  Access  Transmission  Tariff 
(Tariff). 

Edison  filed  the  executed  Service 
Agreement  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  revised  Sheet  No.  165 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  August  8, 
1997,  for  Attachment  E,  and  to  allow  the 
Service  Agreement  to  become  effective 
according  to  its  terms. 

Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

30.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER97-412&-0001 

Take  notice  that  on  August  8, 1997. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  American  Electric 
Power  Service  Corporation,  AYP 
Energy,  Inc..  and  Northern  Indiana 
Public  Service  Company  under  MGE's 
Power  Sales  Tariff.  MGE  requests  an 
effective  date  of  August  11,  1997,  which 
is  the  date  the  agreement  is  filed  with 
the  FERC. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


31.  Virginia  Electric  and  Po%ver 
Company 

(Docket  No.  ER9 7-4 12 7-000 1 

Take  notice  that  on  August  8.  1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
eight  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Service 
with  The  Wholesale  Power  Group  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  9,  1996. 
Under  the  tendered  Service  Agreement 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  The  Wholesale  Power 
Group  as  agreed  to  by  the  parties  under 
the  rates,  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

32.  PacifiCorp 

IDocket  No.  ERg7-412a-000| 

Take  notice  that  on  August  8, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreement  with  Avista  Energy.  Inc. 
(Avista),  Chelan  County  Public  Utility 
District  *1  (Chelan)  and  PacifiCorp's 
Merchant  Function  and  Short-Term 
Firm  Transmission  Service  Agreements 
with  Avista  and  Chelan  under 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  t>aud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

33.  Cinergy  Services,  Inc. 

IDocket  No.  ER97-41 29-000) 

Take  notice  that  on  August  8, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Equitable  Power  Services  Company 
(Equitable). 

Qnergy  and  Equitable  are  requesting 
an  effective  date  of  July  15, 1997. 


Comment  date:  September  12,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

34.  Cinergy  Services,  Inc. 

IDocket  No.  ER97-4130-O001 

Take  notice  that  on  August  8, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  The 
Energy  authority.  Inc.  (Authority). 

Cinergy  and  Authority  are  requesting 
an  effective  date  of  August  18,  1997. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

35.  Cinergy  Services,  Inc. 

IDocket  No.  ER97-4131-O00] 

Take  nodce  that  on  August  8, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Wisconsin  Electric  Power  Company 
(Wisconsin). 

Cinergy  and  Wisconsin  are  requesting 
an  effective  date  of  July  7,  1997. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

36.  Central  Hudson  Gas  &  Electric 
Corporation 

IDocket  No.  ER97-4132-000I 

Take  notice  that  on  August  8,  1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Public  Service  Electric  and  Gas 
Company.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Open 
Access  Schedule,  Original  Volume  No. 
1  (Transmission  Tariff)  filed  in 
compliance  with  the  Commission's 
Order  No.  888  in  Docket  No.  RM95-8- 
000  and  RM94-7-001  and  amended  in 
compliance  with  Commission  Order 
dated  May  28, 1997.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  12, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

37.  Citizens  Utilities  Company 

IDocket  No.  ES9S-36-0031 

Take  notice  that  on  August  25, 1997, 
Citizens  Utilities  Company  (Citizens 
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Utilities)  filed  an  amendment  to  its 
application  with  the  Commission 
seeking  an  extension  to  [)ecember  31, 
1997,  of  the  period  during  which 
Citizens  Utilities  may  issue  not  more 
than  $189.5  million  of  securities  in 
support  of  or  to  guarantee  securities 
issued  by  governmental  or  quasi- 
governmental  bodies  for  the  benefit  of 
Citizens  Utilities. 

Comment  date:  September  23,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheii, 
Secretary. 

|FR  Doc.  97-23719  Filed  9-5-97:  8:45  am) 
MLUNO  CODE  STIT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-SaST-S] 

Notice  of  Final  Decision  To  Grant 
Pharmacia  and  Upjohn  a  Modification 
of  an  Exemption  From  the  Land 
Disposal  Restrictions  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
Regarding  Injection  of  Hazardous 
Wastes 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on  a 

request  to  modify  an  exemption  from 

the  hazardous  and  solid  waste 

amendments  of  the  Resource 

Conservadon  and  Recovery  Act 

StJMMARY:  Notice  is  hereby  given  by  the 
United  States  Environmental  Protection 
Agency  (USEPA  or  Agency)  that 
modification  of  an  exemption  to  the 
land  disposal  restrictions  under  the 
1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 


Conservation  and  Recovery  Act  (RCRA) 
has  been  granted  to  Pharmacia  and 
Upjohn  of  Kalamazoo,  Michigan.  This 
modification  allows  Pharmacia  and 
Upjohn  to  inject  four  (4)  RCRA- 
regulated  hazardous  wastes  which  will 
be  banned  from  land  disposal  on  April 
8, 1998,  as  a  result  of  regulations 
promulgated  on  April  8,  1996,  into  two 
Class  I  injection  wells  at  the  Kalamazoo, 
Michigan,  facility.  The  modification 
also  increases  the  combined  maximum 
injection  volume  for  the  two  wells  to  30 
million  gallons  per  year,  as  well  as 
changing  the  name  to  Pharmacia  and 
Upjohn.  As  required  by  40  CFR  part 
148,  Pharmacia  and  Upjohn  has 
demonstrated,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
injection  zone  utilized  by  Pharmacia 
and  Upjohn's  waste  disposal  facility 
located  near  Kalamazoo,  Michigan,  for 
as  long  as  the  newly  exempted  waste 
remains  hazardous.  This  decision 
constitutes  a  final  Agency  action  for 
which  there  is  no  administrative  appeal. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
and  Upjohn  submitted  a  petition  for  an 
exemption  from  the  restrictions  on  land 
disposal  of  hazardous  wastes  on 
February  22, 1988.  Revised  documents 
were  received  on  Septemt)er  21,  1988, 
and  May  24, 1989  and  several 
supplemental  submittals  were 
subsequently  made.  The  exemption  was 
granted  on  February  27, 1990. 

On  April  29, 1996,  in  their  permit 
reapplications  for  Weil  #3  and  #4  and  in 
response  to  the  Land  Disposal 
Restrictions  Rule  published  in  the 
Federal  Register  at  61  FR  15566  et  seq. 
on  April  8, 1996,  which  set  ban  dates  for 
a  nxmiber  of  hazardous  waste  codes, 
Pharmacia  and  Upjohn  submitted  a 
request  to  add  a  total  of  four  (4) 
additional  RCRA  waste  codes  to  its 
exemption.  These  codes  (E)022,  D028, 
D035,  and  D038)  are  banned  by  the 
April  8,  1996,  rule.  The  newly- 
promulgated  rule  bans  codes  D022, 
D028,  D035,  and  D038  from  deep 
injection  after  April  8, 1998,  unless 
Pharmacia  and  Upjohn  makes  a  no- 
migration  demonstration.  Pharmacia 
and  Upjohn  made  a  no-migration 
demonstration  in  1990.  After  careful 
review  of  the  material  submitted,  the 
USEPA  has  determined,  as  required  by 
40  CFR  part  148.20(f),  that  there  is  a 
reasonable  degree  of  certainty  that  waste 
streanu  containing  constituents 
designated  by  these  codes  will  behave 
hydraulically  and  chemically  like 
wastes  for  which  Pharmacia  and  Upjohn 
was  granted  its  original  exemption  and 
will  not  migrate  from  the  injection  zone 
within  10,000  years.  The  injection  zone 


is  the  Munising  Formation.  The 
confining  zone  is  comprised  of  the 
Trempealeau  Dolomite. 

The  petition  exemption  is  also 
modified  to  change  the  name  of  the 
company  to  Pharmacia  and  Upjohn,  to 
reflect  the  change  in  corporate 
ownership.  All  requirements  and 
responsibilites  remain  in  effect  under 
this  exemption  approval. 

Conditions:  General  conditions  of  this 
exemption  are  found  at  40  CFR  part  148. 
The  exemption  granted  to  Pharmacia 
and  Upjohn  on  February  27,  1990, 
included  a  number  of  specific 
conditions.  Conditions  numbered  (2) 
and  (3)  remain  in  force.  Condition  (1)  is 
modified  to  increase  the  combined 
maximum  injection  volume  into  both 
Wells  #3  and  #4  to  30  million  gallons  a 
year.  This  increase  in  waste  injectate 
volume  requires  that  the  model  be 
reviewed  in  2014  rather  than  2018,  to 
meet  the  modelled  total  lifetime 
injecdon  volume. 

Changes:  The  company  name  for  the 
exemption  approval  is  now  Pharmacia 
and  Upjohn,  "rhe  waste  codes  approved 
under  this  exemption  approval  are: 
FOOl,  F002,  F003,  F005,  DOOl.  D007, 
D022,  D028,  D035,  and  D038.  The 
conditions  of  the  exemption  approval 
are: 

(1)  The  combined  annual  injection 
volume  for  Well  Numbers  3  and  4  must 
not  exceed  30  million  gallons 

(2)  The  injection  zone  shall  be  limited 
to  the  Munising  Formation;  and 

(3)  Injection  shall  only  occur  into  the 
Mt.  Simon  Member  and  into  that 
portion  of  the  Eau  Claire  Member  which 
is  below  4750  feet. 

DATES:  This  action  is  efiiective  as  of 
September  8,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wertmch,  Lead  Petition  Reviewer, 
USEPA,  Region  5,  telephone  (312)  886- 
4242.  Copies  of  the  petition  and  all 
pertinent  information  relating  thereto 
are  on  file  and  are  part  of  the 
Administrative  Record.  It  is 
recommended  that  you  contact  the  lead 
reviewer  prior  to  reviewing  the 
Administrative  Record. 
Rebecca  L.  Harvey, 
Acting  Director,  Water  Division. 
|FR  Doc.  97-23694  Filed  9-5-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00223;  FRL-6742-8J 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for  - 
Hazardous  Substances  (NAC/AEQL) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Commitee)  will 
be  held  on  September  23-25,  1997,  in 
Washington.  DC.  At  this  meeting,  the 
committee  will  address,  as  time  permits, 
the  various  aspects  of  the  acute  toxicity 
and  the  development  of  Acute  Exposure 
Guideline  Levels  (AEGLs)  for  the 
following  chemicals:  hydrogen  fluoride; 
carbon  tetrachloride; 
dichlorodimethylsilane;  phosgene; 
methyl  chloroformate;  isopropyl 
chloroformate;  propyl  chloroformate; 
acrylyl  chloride;  propylene  oxide  boron 
trichloride;  and  allyl  alcohol.  In 
addition,  the  committee  will  discuss 
literature  search  results  and  other 
available  data  for  sulfur  dioxide,  sulfur 
trioxide,  and  sulfuric  acid  in 
preparation  for  the  development  of 
AEGLs  for  these  chemicals. 
DATES:  A  meeting  of  the  NAC/AEGL 
Committee  will  be  held  from  10  a.m.  to 
5  p.m.  on  Tuesday,  September  23;  from 
8:30  a.m.  to  5  p.m.  on  September  24; 
and  from  8  a.m.  to  12:30  p.m.  on 
September  25,  1997. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Interstate  Commerce  Commission 
Building,  Hearing  Room  A,  1201 
Constitution  NW.,  Washington  DC. 
(entrance  on  Constitution  Ave  at  the 
comer  of  Constitution  Ave  and  12th  St., 
NW.,  1  block  from  the  Federal  Triangle 
Metro  stop). 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
S.  Tobin,  Designated  Federal  Officer 
(DFO)  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (7406),  401  M  St. 
SW.,  Washington,  DC.  20460,  (202)  260- 
1736.  e-mail: 

tobin.paul@epamail.epa.gov. 
SUPPl£MENTARY  INFORMATION:  The 
meeting  of  the  NAC/AEGL  Commitee 
will  be  open  to  the  public.  Oral 
presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  Paul  Tobin.  to 
schedule  presentations  before  the 
committee.  Since  seating  for  outside 
observers  may  be  limited,  those  wishing 
to  attend  the  meeting  as  observers  also 
are  encouraged  to  contact  Paul  Tobin,  at 


the  earliest  possible  date  to  insure 
adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemical  specific 
information  should  be  directed  to  the 
DFO.  Another  meeting  of  the  NAG/ 
AEGL  is  expected  to  be  held  in 
Washington.  DC  in  December,  1997 
(currently  planned  for  December  8-10, 
1997).  It  is  anticipated  that  chemicals  to 
be  addressed  at  this  meeting  will 
include,  but  not  necessarily  be  limited 
to  the  following:  hydrogen  cyanide; 
sulfur  dioxide;  sulfur  trioxide;  sulfuric 
acid;  peracetic  acid;  piperidine; 
arsenous  trichloride;  and  bromine. 
Inquiries  regarding  the  submission  of 
data,  written  statements  or  chemical- 
specific  information  on  these  chemicals 
should  be  directed  to  the  DFO  at  the 
earliest  date  possible  to  allow  for 
consideration  of  this  information  in  the 
preparation  of  committee  materials. 

Dated:  August  29, 1997. 
WilHam  H.  Sanders  m, 
Director,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  97-23689  Filed  &-5-97;  8:45  am] 
BtLUNO  CODE  esao-eo-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S889-4] 

Science  Advisory  Board  Notification  of 
Public  Advisory  Committee  Meeting: 
Septemt)er  1997 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Integrated  Risk  Project  (IRP)  Steering 
Committee,  an  ad  hoc  committee 
established  by  the  Executive  Committee 
of  the  Science  Advisory  Board,  will 
meet  on  September  24-26,  1997  at  the 
Quality  Hotel,  1200  North  Courthouse 
Road,  Arlington,  VA,  telephone  (703) 
524-4000.  The  meeting  will  begin  at 
.8:30  a.m.  on  September  24,  and  end  no 
later  than  5:30  p.m.  each  day.  Seating 
will  be  limited  and  available  on  a  first- 
come,  first-served  basis.  The  purpose  of 
the  meeting  is  to  review  and  revise  the 
second  draft  of  a  report  being  developed 
as  part  of  the  Integrated  Risk  Project, 
describing  an  integrated  model  for 
decision-making  that  incorporates 
information  on  risks  to  ecosystems  and 
himians,  risk  reduction  options,  and 
their  economic  and  societal 
implications. 


Background  on  the  Integrated  Risk 
Project  (IRP) 

In  a  letter  dated  October  25,  1995,  to 
Dr.  Matanoski,  Chair  of  the  SAB 
Executive  Committee,  Deputy 
Administrator  Fred  Hansen  charged  the 
SAB  to:  a)  develop  an  updated  ranking 
of  the  relative  risk  of  different 
environmental  problems  based  upon 
explicit  scientific  criteria;  b)  provide  an 
assessment  of  techniques  and  criteria 
that  could  be  used  to  discriminate 
among  emerging  environmental  risks 
and  identify  those  that  merit  serious, 
near-term  Agency  attention;  c)  assess 
the  potential  for  risk  reduction  and 
propose  alternative  technical  risk 
reduction  strategies  for  the 
environmental  problems  identified;  and 
d)  identify  the  uncertainties  and  data 
quality  issues  associated  with  the 
relative  rankings.  The  project  is  being 
conducted  by  several  SAB  panels, 
working  at  the  direction  of  an  ad  hoc 
Steering  Conunittee  established  by  the 
Executive  Committee. 

Single  copies  of  Reducing  Risk,  the 
report  of  the  previous  relative  risk 
ranking  effort  of  the  SAB,  can  be 
obtained  by  contacting  the  SAB's 
Committee  Evaluation  and  Support  Staff 
(1400),  401  M  Street,  SW,  Washington, 
DC  20460,  telephone  (202)  260-8414,  or 
fax  (202)  260-1889.  Members  of  the 
public  desiring  additional  information 
about  the  meeting,  including  an  agenda, 
should  contact  Ms.  Wanda  Fields,  Staff 
Secretary,  Committee  Operations  Staff, 
Science  Advisory  Board  (1400),  US 
EPA,  401  M  Street,  SW,  Washington  DC 
20460,  by  telephone  at  (202)  260-8414, 
fax  at  (202)  260-7118,  or  via  the  Internet 
at:  Fields.Wanda@epamail.epa.gov. 

Anyone  wishing  to  make  a  brief  oral 
presentation  at  the  IRP  meeting  must 
contact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Official,  no  later 
than  4:00  pm  on  September  16, 1997,  at 
fax:  (202)  260-7118  or  via  the  Internet 
at  miller.tom@epamail.epa.gov.  The 
request  should  identify-  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Miller  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  For  further 
information,  you  may  also  reach  Mr. 
Miller  by  phone  on  (202)  260-5886.  See 
below  for  additional  information  on 
providing  comments  to  the  SAB. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
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meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  August  28, 1997. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[PR  Doc.  97-23690  Filed  9-5-97;  8:45  am] 
BILLJNQ  CODE  eS6O-S0-P 


FEDERAL  COMMUNICATIOf^ 
COMMISSION 

[CC  OocKM  No.  92-237;  DA  97-1883] 

North  American  Numbering  Council; 
Meeting 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  On  August  29. 1997.  the 
Commission  released  a  public  notice 
announcing  the  next  meeting  of  the 
North  American  Numbering  Council 
and  the  Agenda  for  that  meeting.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  next 
meeting  and  its  Agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes,  Paralegal  Specialist, 
assisting  the  NANC  at  (202)  418-2313, 
or  via  the  Internet  at  jgrimes@fcc.gov. 
The  mailing  address  is:  Network 
Services  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  2000  M  Street,  NW,  Suite 
235.  Washington,  DC  20054.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
August  29,  1997.  The  next  meeting  of 
the  North  American  Numbering  Coimcil 
(NANC)  will  be  held  on  Tuesday, 
September  23,  1997,  from  8:30  am  until 
4:30  pm,  EST  at  the  Renaissance 
Mayflower  Hotel,  1127  Connecticut 
Avenue,  NW,  Washington,  DC  20036. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  members  of  the 


general  public.  The-FCC  will  attempt  to 
accommodate  as  many  people  as 
possible.  Admittance,  however  will  be 
limited  to  the  seating  available.  The 
public  may  submit  written  statements  to 
the  NANC,  which  must  be  received  two 
business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
will  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral  statement  must  be 
received  two  business  days  before  the 
meeting.  Requests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  be  sent  to  Jeannie 
Grimes  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 

Agenda:  The  planned  agenda  for  the 
September  23, 1997,  meeting  is  as 
follows: 

1.  Local  Number  Portability 
Administration  Working  Group  Report. 
Action  plan  for  NANC  items 
enumerated  In  the  Matter  of  Telephone 
Number  Portability,  Second  Report  and 
Order,  CC  Docket  95-116,  FCC  97-289 
(rel.  August  18, 1997). 

2.  Number  Pooling  Management 
Group  (NPMG)  Report. 

3.  Industry  Numbering  Committee 
(INC)  Report  on  Number  Pooling. 

4.  North  American  Numbering  Plan 
Administrator  (NANPA)  Working  Group 
Status  Report. 

5.  Discussion  of  Central  Office  Code 
(NXX)  Assignment  Guidelines  Policy 
Issue:  Elimination  of  Protected  Codes. 

6.  Other  Business. 

7.  Review  of  Decisions  Reached  and 
Action  Items. 

Federal  Communications  Commission. 

Kent  Nilaaon. 

Deputy  Chief,  Network  Service  Division, 

Common  Carrier  Bureau. 

[PR  Doc.  97-23697  Filed  9-5-97;  8:45  am] 

BNJJNO  CODE  ena-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 


[Report  No.  2222] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  In  Rulemaking 
Proceedings 

September  2, 1997. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viev«ring  and 
copying  in  Room  239, 1919  M  Street. 


NWe Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  September  23,  1997.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Advanced  Television 
Systems  and  Their  Impact  Upon  the 
Existing  Television  Broadcast  Service. 
(MM  Docket  No.  87-268). 

Number  of  Petitions  Filed:  62. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-23664  Filed  9-5-97;  8:45  am] 

BtLUNO  cooc  en2-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
Emergency  Management  Institute 

AGENCY:  Federal  Emergency 
Mtmagement  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2.  FEMA 
announces  the  followring  committee 
meeting: 

Name:  Board  of  Visitors  for  the 
Emergency  Management  Institute. 

Dates  of  Meeting:  September  25-26, 
1997. 

Place:  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  Emergency 
Management  Institute,  Conference 
Room,  Building  N,  Room  408, 
Emmitsburg,  Maryland  21727  and  Mt. 
Weather  Emergency  Assistance  Center 
(MWEAC),  Building  430.  Berryville, 
Virginia. 

rime:  Thursday,  September  25. 1997 
8:30  a.m.-5:00  p.m.  (NETC);  Friday, 
September  26, 1997,  8:30  a.m.-10:30 
a.m.  (NETC);  Friday,  September  26, 
1997, 11:30  a.m.-3:00  p.m.  (MWEAC). 

Proposed  Agenda:  Status  reports  on 
training  in  response  and  recovery, 
planning,  mitigation,  and  simulation 
and  exercises;  informal  working 
sessions  regarding  EMI  activities;  and 
preparing  information  for  the  BOV  1997 
Annual  Report. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
approximately  10  seats  available  on  a 
fiist-come,  first-serve  basis.  Members  of 
the  general  public  who  plan  to  attend 
the  meeting  should  contact  the  Office  of 
the  Superintendent,  Emergency 
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Management  Institute,  16825  South* 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301) 447-1286. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Superintendent.  Emergency 
Management  Institute,  Federal 
Emergency  Management  Agency, 
Building  N,  National  Emergency 
Training  Center,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  August  27, 1997. 
Kay  C  Gon, 

Associate  Director,  Preparedness,  Training, 
and  Exercises  Directorate. 
[FR  Doc.  97-23721  Filed  9-5-97:  8:45  am] 
BHOJNQ  CODE  sn»-01-P-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-15] 

Notice  of  Rling  of  Compliant  and 
Assignment 

Orient  Overseas  Container  Line  (USA),  Inc. 
and  Orient  Overseas  Container  Line  v.  DoUar 
American  Exchange,  Inc.  Trading  as  Filex, 
Inc. 

Notice  is  given  that  a  complaint  filed 
by  Orient  Overseas  Container  Line 
(USA),  Inc.  and  Orient  Overseas 
Container  Line  ("Complainants") 
against  Dollar  American  Exchange,  Inc. 
trading  as  Filex,  Inc.  ("Respondents") 
was  served  September  2,  1997. 
Complainants  allege  that  Respondents 
have  violated  section  10(a)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
§  1709(a)(1),  (b)(5),  by  failing  to  make 
payment  on  several  shipments  after 
making  repeated  promises  to  pay  and 
asking  Complainants  to  continue  to 
accept  shipments  even  though 
Respondents  were  in  serious  financial 
peril  and  it  was  unlikely  that  payment 
would  ever  be  made,  and  abandoning 
containers  in  Manila,  accruing  unpaid 
demurrage. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time' 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
residing  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  caimot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 


the  natxue  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  September  2, 1908,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  December  31, 1998. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  97-23663  Filed  9-5-97;  8:45  am] 

aiLUNG  COOE  S73O-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocsan  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
American  Cargo  Express,  Inc.,  435 

Division  Street,  Elizabeth,  NJ  07201. 

Officers:  Christina  Trizano,  President, 

Richard  Trizano,  Vice  President 
Kenneth  Brown  C.H.B..  S32  Chester 

Pike,  Ridley  Park.  PA  19078,  Sole 

Proprietor 
International  Shipping  Management 

USA,  Inc.,  1630  Bath  Avenue, 

Brooklyn,  NY  11214.  Officer:  Gary 

Solovey,  President 

Dated:  September  2, 1997. 
Joseph  C  PoUdng, 
Secretary. 

[FR  Doc.  97-23662  Filed  9-5-97;  8:45  am] 
MLUNG  COOE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applicationsiisted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbcmking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  2, 
1997. 

A.  Federal  Reserve  Bank  of  Boetite 
(Richard  Walker,  Community  Afiiairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Iron  Bancshares,  Inc.,  Salisbury, 
Connecticut;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  National  Iron 
Bank,  Salisbury,  Connecticut. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  FBOP  Corporation,  Oak  Park, 
Illinois;  to  acquire  9.9  percent  of  the 
voting  shares  of  First  Capital  Bank  of 
Arizona,  Phoenix,  Arizona. 

2.  Marengo  Bancshares,  Inc., 
Marengo,  Illinois  (in  formation);  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Prairie  State  Bank,  Marengo, 
Illinois  (in  organization). 

C  Federal  Reserve  Bank  of  St.  Louis 
{Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Exchange  National  Bancshares, 
Inc.,  Jefferson  City,  Missouri;  to  acquire 
100  percent  of  the  voting  shares  of 
Union  State  Bancshares,  Inc.,  Clinton, 
Missouri,  and  thereby  indirectly  acquire 
Union  State  Bank  &  Trust  Company  of 
Clinton,  Clinton,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  2, 1997. 

Jennifer  J.  Jolinson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-23661  Filed  9-5-97;  8:45  am] 

BNJJNO  CODE  aSIO-OI-F 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  3, 
1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  SL  Louis.  Missouri  63102- 
2034: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  merge  with 
Fourth  First  Bancorp,  Inc.,  Huntingburg, 
Indiana,  and  thereby  indirectly  acquire 
First  Bank  of  Huntingburg,  Huntingburg, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  3, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-23726  Filed  9-5-97;  8:45  am] 
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ACTKM:  Proposed  consent  agreement. 


FEDERAL  TRADE  COMMISSION 
[File  No.  961-0106] 

Insiico  Corporation;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles^  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
de^ribes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodies  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Casey  R.  Triggs,  Federal  Trade 
Commission,  S-2308,  6th  St.  and  Pa. 
Ave.,  N.W.,  Washington,  D.C.  20580. 
(202)  326-2682.  Nicholas  R.  Koberstein. 
Federal  Trade  Commission,  S-2308,  6th 
St.  and  Pa.  Ave.,  N.W.,  Washington. 
D.C.  20580.  (202)  326-2743. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  August  27,  1997),  on  the 
Worid  Wide  Web.  at  "http:// 
www.ftc.gov/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission' (the 
"Commission")  has  accepted  for  public 


comment  an  agreement  containing  a 
proposed  Consent  Order  from  Insiico 
Corporation  ("Insiico").  The  proposed 
Consent  Order  contains  a  number  of 
provisions  designed  to  remedy  the 
anticompetitive  effects  that  have 
resulted,  and  that  are  likely  to  continue 
to  occur,  because  of  Insilco's  acquisition 
of  the  assets  of  Helima-Helvetion,  Inc. 
("Helima")  from  Helima's  German 
parent  company,  Helmut  Lingemaim  ft 
Co.  GmbH  ("Lingemann"). 

The  Tmnsaction 

Pursuant  to  a  purchase  agreement 
dated  July  10, 1996,  Insiico  acquired 
from  Lingemann  the  assets  of  Helima,  a 
New  York  corporation  with  its  only 
plant  in  Duncan,  South  Carolina,  and 
the  stock  of  ARUP  Alu-Rohr  und  Profil 
GmbH,  Lingemann's  German  subsidiary 
engaged  in  the  production  and  supply  of 
welded-seam  aluminum  tubes. 

The  Complaint 

The  proposed  complaint  alleges  that 
the  consummated  acquisition  of  Helima 
violates  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §  18,  and  Section  5 
of  the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  §  45,  in  two  relevant 
markets:  (1)  the  market  for  welded-seam 
aluminum  tubes  with  diameters  of  50 
millimeters  or  greater;  and  (2)  the 
market  for  welded-seam  aluminum 
tubes  with  diameters  less  than  50 
millimeters.  Welded-seam  aluminum 
tut>es  with  diameters  of  50  millimeters 
of  greater  are  generally  used  in  charged 
air  coolers  ("CAC")  installed  on  heavy- 
weight trucks,'  whereas  welded-seam 
aluminum  tubes  with  diameters  less 
than  50  millimeters  are  generally  used 
in  radiators.  In  both  CAC  and  radiators, 
the  welded-seam  aluminum  tubes  act  as 
the  heat  exchange  component,  which  is 
a  device  that  transfers  heat  from  one 
fluid  or  gas  to  another  medium, 
generally  air. 

The  complaint  alleges  that  Insilco's 
acquisition  of  Helima  gave  it  a  virtual 
monopoly  or  near-mono|}oIy  in  these 
two  types  of  welded-seam  aluminum 
tubes.  This  acquisition  thereby 
increased  the  likelihood  that  consumers 
would  be  forced  to  pay  higher  prices  for 
welded-seam  aluminum  CAC  and 
radiator  tubes. 

A.  The  Welded-Seam  Aluminum  CAC 
Tube  Market 

In  the  market  for  welded-seam 
aluminum  CAC  tubes,  Insilco's  post- 
acquisition  market  share  is  100%. 
Currently,  there  is  no  foreign  supplier  of 


■  Heevy-wei^t  truck  is  the  designation  given  to 
a  truck  over  19,000  lbs.  The  Department  of 
Transportation  categorizes  such  trucks  as  eithar 
Qass  6,  7.  or  8  vehicles. 
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welded-seam  aluminum  CAC  tubes 
shipping  product  into  North  America, 
and  it  is  unlikely  that  there  will  be  such 
a  supplier  in  the  next  two  years,  or  at 
any  time  in  the  foreseeable  future. 
Because  the  cost  of  entering  and 
producing  welded-seam  aluminum  CAC 
tubes  is  relatively  high  compared  to  the 
Kmited  potential  sales  revenues 
available  to  an  entrant,  entry  into  this 
market  is  not  likely  to  be  profitable,  and 
is  therefore  not  likely  to  occur  in  a 
timely  manner  to  counteract  the 
additional  anticompetitive  effects  likely 
to  result  from  the  Helima  acquisition. 
Indeed,  there  has  been  no  entry  into  the 
market  for  welded-seam  aluminum  CAC 
tubes  since  the  acquisition  of  Helima 
nearly  a  year  ago,  nor  has  the  threat  of 
entry  deterred  any  of  the  actual 
anticompetitive  effects  resulting  from 
the  acquisition. 

B.  The  Welded-Seam  Aluminum 
Radiator  Tube  Market 

In  the  merchant  market  for  welded- 
seam  aluminum  radiator  tubes,  Insilco's 
post-acquisition  market  share  increased 
to  about  90%.  Although  there  is  one 
foreign  supplier  of  welded-seam 
aluminum  radiator  tubes  shipping 
product  into  North  America,  that 
supplier  has  limited  sales.  It  is  highly 
unlikely  that  this  supplier's  market 
share  will  significantly  expand  within 
the  next  two  years  because  of  import 
duties,  shipping  costs  and  time,  and 
customer  concerns  about  the 
accessibility  of  the  supplier. 

Entry  sufficient  to  avert  the 
anticompetitive  effects  of  this 
acquisition  is  unlikely.  Indeed,  there 
has  been  no  entry  into  the  market  for 
welded-seam  aluminum  radiator  tubes 
since  the  time  of  the  Helima  acquisition, 
and  the  threat  of  entry  has  not  deterred 
anticompetitive  effiects  resulting  from 
the  Helima  acquisition. 

C.  The  Pre-Consummation  Transfer  of 
Competitively-Sensitive  Information 

The  proposed  complaint  also  alleges 
that  Lingemann,  at  Insilco's  request, 
gave  Insilco  comprehensive 
compeliijvely-sensitive  information 
before  consummation  of  the 
acquisitions.  In  particular,  Helima  gave 
Insilco  customer-specific  price 
information,  current  and  hiture  pricing 
plans,  competition  strategies,  price 
formulas,  and  price  strategies.  This 
information  transfer  was  particularly 
harmful  because  Insilco  and  Helima 
competed  against  each  other  in  two 
highly  concentrated  markets  (duopolies) 
and  the  information  concerned  products 
that  are  relatively  fungible.  This  transfer 
had  the  potential  to  harm  competition 
in  the  interim  pre-consummatioa  period 


and  in  the  event  the  acquisitions  were 
delayed,  modified,  or  abandoned,  may 
have  led  to  even  greater  and  more  long- 
lasting  harm.  The  complaint  thus  alleges 
that  the  transfer  of  such  competitively- 
sensitive  information  in  such  highly 
concentrated  markets  violates  Section  5. 

The  Consent  Order  t 

The  proposed  Consent  Order  requires 
Insilco  to  divest  two  welded-seam 
aluminum  tube  mills  (out  of  the  assets 
acquired  from  Lingemann)  within  four 
months  of  the  date  on  which  the 
proposed  Consent  Order  becomes  final. 
The  proposed  Consent  Order  also 
prohibits  Insilco  from  engaging  in  the 
pre-consummation  transfer  of 
competitively-sensitive  information. 

A.  Divestiture  (Provisions 

Under  the  proposed  Consent  Order, 
Insilco  is  required  to  divest  two  welded- 
seam  aluminum  tube  mills  from  the 
former  Helima  Duncan,  South  Carolina 
facility.  One  of  the  mills  to  be  divested 
must  be  capable  of  producing  welded- 
seam  aluminum  CAC  tubes,  and  one 
must  be  capable  of  producing  radiator 
tubes.  In  addition,  the  package  of  assets 
to  be  divested  includes  one  set  of 
tooling  that  is  capable  of  being  used  on 
both  mills,  as  well  as  additional 
ancillary  assets  such  as  machinery, 
fixtures,  equipment,  and  software  used 
in  the  maintenance  and  operation  of  the 
assets  to  be  divested.  Further,  Insilco 
must  provide  the  acquirer  access  to 
Insilco  employees  with  knowledge  of 
the  Helima  mills  for  the  purposes  of 
training,  and  must  sell  to  the  acquirer 
sole-source  spare  and  replacement  parts. 
Pursuant  to  a  customer's  request,  Insilco 
would  be  required  to  divest  to  the 
acquirer  the  tooling  used  to  make  that 
customer's  tubes.  If  Insilco  fails  to 
divest  the  package  of  assets  within  four 
months  after  the  date  on  which  the 
proposed  Consent  Order  becomes  final, 
the  Commission  may  appoint  a  trustee 
to  divest  all  five  of  the  mills  located  at 
the  former  Helima  plant  in  Duncan, 
South  Carolina. 

To  help  ensure  that  the  acquirer  has 
access  to  customers,  the  proposed 
Consent  Order  includes  a  provision 
prohibiting  Insilco's  enforcement  of  any 
supply  contracts  that  were  entered  into 
after  the  acquisition  and  that  are 
operative  for  a  period  grater  than  one 
year.  Further,  the  proposed  Consent 
Order  requires  Commission  approval  of 
the  acquirer,  and  requires  a  potential 
acquirer  to  submit  a  five  year  business 
plan  showing  how  it  will  use  the 
divested  assets,  how  it  will  compete  in 
the  markets,  and  that  the  divested  assets 
will  remain  and  be  competitive  in  North 
America.  The  purpose  of  the  divestiture 


is  to  ensure  the  reinstitution  of  a  viable, 
ongoing  competitor  to  Insilco  in  the 
markets  for  welded-seam  aluminum 
CAC  tubes  and  welded-seam  aluminum 
radiator  tubes. 

The  proposed  Consent  Order  also 
requires  Insilco  to  provide  the 
Commission  a  report  of  compliance 
with  the  divestiture  provisions  of  the 
Consent  Order  within  30  days  following 
the  date  the  proposed  Consent  Order 
becomes  final,  and  every  30  days 
thereafter  until  Insilco  has  completed 
the  required  divestiture. 

Finally,  Insilco  will  be  required  to 
provide  prior  notification  to  the 
Commission  for  certain  acquisitions 
involving  tube  mills  or  tube  producers. 

B.  Bar  on  Information  Transfer 

The  proposed  Consent  Order 
prohibits  Insilco  from  obtaining,  or 
providing,  prior  to  the  consummation  of 
an  acquisition  or  sale  of  an  interest  in 
any  of  its  businesses,  customer-specific 
price  and  cost  information,  current  or 
future  pricing  plans,  current  or  future 
strategies  or  policies  relating  to 
competition,  and  analyses  or  formulas 
used  to  determine  costs  or  prices.  The 
proposed  Consent  Order  thus  prohibits 
the  exchange  of  specific  types  of 
information  that  would  likely  harm 
competition  in  any  market.  'The 
proposed  Consent  Order  does,  however, 
acknowledge  that  a  situation  might  arise 
wherein  Insilco,  or  a  future  acquisition 
partner,  may  benefit  from  having  access 
to  competitively-sensitive  information 
in  order  to  assess  a  proposed 
acquisition.  In  such  a  case,  the  party 
possessing  such  information  would  be 
allowed  under  the  proposed  Consent 
Order  to  transfer  the  information  to  an 
independent  agent  who  will  mask  the 
customer-specific  and/or  competitor- 
specific  nature  of  the  information  before 
providing  it  to  its  acquisition  partner. 
Transferring  this  type  of  information 
through  an  independent  agent  permits 
Uie  benefits  of  the  information  transfer 
while  avoiding  the  potential  for  injury 
to  competition. 

Public  Comment 

The  proposed  Consent  Order  has  been 
placed  on  the  record  for  60  days  for 
reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  60  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  to  withdraw  frtim  the 
agreement  or  make  final  the  agreement's 
proposed  Order. 

Tne  purpose  of  this  analysis  is  to 
facilitate  the  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
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intended  to  constitute  an  official 

interpretation  of  the  agreement  and 

proposed  Consent  Order  or  to  modify  in 

any  way  its  terms. 

Donald  S.  Clark, 

Secretary. 

(PR  Doc.  97-23680  Filed  9-5-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency  for  Health  Care  Policy  and 
Research's  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  a  proposed  information 
collection  of  the  "Medical  Expenditure 
Panel  Survey  Household  Component 
(MEPS  HC}— Panels  3  and  4."  hi 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3506(c)(2)(A)),  AHCPR 
invites  the  public  to  comment  on  this 
proposed  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  7, 1997. 
ADDRESSES:  Written  conunents  should 
be  submitted  to:  Ruth  A.  Celtnieks. 
Reports  Clearance  Officer,  AHCPR,  2101 
East  Jefferson  Street,  Suite  500, 
Rockville.  MD  20852-4908. 

All  comments  will  become  a  matter  of 
public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Celtnieks,  AHCPR  Reports 
Clearance  Officer,  (301)  594-1406,  ext. 
1497. 

SUPPLEMENTARY  rNFORMATION: 
Proposed  Project 

"Medical  Expenditure  Panel  Survey 
Household  Component  (MEPS-HC) — 
Panels  3  and  4." 

The  AHCPR  intends  to  conduct  an 
annual  panel  survey  of  U.S.  households 
to  collect  information  on  a  variety  of 
measures  related  to  health  status,  health 
insurance  coverage,  health  care  use  and 
expenditures,  and  sources  of  payment 
for  health  services.  Each  panel  consists 
of  a  nationally  representative  sample  of 
U.S.  households  who  remain  in  MEPS 
for  two  consecutive  years  of  data 
collection.  The  first  two  panels  of  MEPS 
began  in  1996  and  1997.  Panels  3  and 


4  of  the  MEPS-HC  begin  in  1998  and 
1999,  respectively.  The  MEPS-HC  is 
jointiy  sponsored  by  the  AHCPR  and  the 
National  Center  for  Hegjth  Statistics 
(NCHS).  It  will  be  conducted  using  a 
sample  of  households  selected  from 
households  which  responded  to  the 
National  Health  Interview  Survey 
(NHIS)  sponsored  by  NCHS.  The  NHIS 
is  a  household  survey  which  collects 
health  related  data  frtim  approximately 
50,000  households  and  110,000  people. 
Due  to  the  Department  of  Health  and 
Human  Services  (HHS)  efforts  to 
integrate  survey  data  collection 
activities,  the  NHIS  is  used  as  the 
sampling  frame  for  the  MEPS  and 
several  other  surveys. 

Data  to  be  collected  from  each 
household  include  detailed  information 
on  demographics,  health  conditions, 
current  health  status,  utilization  of 
health  care  providers,  charges  and 
payments  for  health  care  services, 
medications,  employment  and  health 
insurance.  Subject  to  AHCPR  and  NCHS 
confidentiality  statutes,  data  will  be 
made  available  through  publications, 
articles  in  major  journals  as  well  as 
public  use  data  files.  The  data  are 
intended  to  be  used  for  purposes  such 
as: 

•  Generating  national  estimates  of 
individual  and  family  health  care  use 
and  expenditures,  private  and  public 
health  insurance  coverage,  and  the 
availability,  costs  and  scope  of  private 
health  insurance  benefits  among 
Americans; 

•  Examining  the  effects  of  changes  in 
how  chronic  care  and  disability  are 
managed  and  financed; 

•  Evaluating  the  growing  impact  of 
managed  care  and  of  enrollment  in 
different  types  of  managed  care  plans; 
and 

•  Examining  access  to  and  costs  of 
health  care  for  common  diseases  and 
conditions,  prescription  drug  use,  and 
other  health  issues. 

Statisticians  and  researchers  will  use 
these  data  to  make  important 
generalizations  on  the  civilian  non- 
institutionalized  population  of  the 
United  States,  as  well  as  to  conditct 
research  in  which  the  family  is  the  unit 
of  analysis. 

Method  of  CoUection 

The  data  will  be  collected  using  a 
combination  of  modes.  For  example,  the 
AHCPR  intends  to  introduce  study 
participants  to  the  survey  through 
advance  mailings.  The  first  contact  will 
provide  the  household  with  information 
regarding  the  importance  and  uses  of 
the  information  obtained.  The  AHCPR 
will  then  conduct  five  (in-person) 
interviews  with  each  household  to 


obtain  health  care  use  and  expense  data. 
Lastly,  the  AHCPR  will  conduct  one 
telephone  interview  with  each 
household  to  obtain  tax  and  asset 
information.  Data  will  be  collected 
using  a  computer-assisted  personal 
interviewing  method  (CAPI).  In  certain 
cases,  AHCPR  will  conduct  interviews 
over  the  telephone,  if  necessary.  Burden 
estimates  follow: 

Initial  Number  of  Respondents: 
10,000. 

Panel  3:  4800. 
Panel  4:  5200. 

Number  of  Surveys  Per  Respondent:  6. 

Average  Burden  Per  Respondent:  9.0 
hours. 

Estimated  Burden  Total:  81,100 
hours. 

Panel  3:  39.050  hours. 
Panel  4:  42,050  hours. 

Request  for  Conunents 

Comments  are  invited  on:  (a)  the 
necessity  of  the  proposed  collection;  (b) 
the  accuracy  of  the  Agency's  estimate  of 
burden  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 

Copies  of  these  proposed  collection 
plans  and  instruments  can  be  obtained 
from  the  AHCPR  Reports  Clearance 
Officer  (see  above). 

Dated:  September  2, 1997. 
John  M.  Eisenberg, 
Administrator. 

[PR  Doc.  97-23681  Filed  9-5-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 
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General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  25,  1997,  8  a.m.  to 
4  p.m. 

Location:  Holiday  Inn.  Versailles 
Ballrooms  III  and  IV,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Sharon  K. 
Lappalainen,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Rd..  Rockville.  MD  20850,  301-594- 
1243.  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Wr.shington,  DC 
area),  code  12514.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  provide 
advice  and  recommendations  to  the 
agency  regarding  over-the-counter  drugs 
of  abuse  testing  systems  and  comment 
on  a  draft  points-to-consider  document 
for  these  products.  Single  copies  of  the 
draft  points-to-consider  document 
entitled  "Points  to  Consider  for 
Approval  of  Home  Drugs  of  Abuse  Test 
Kits"  are  available  to  the  public  by 
contacting  the  Division  of  Small 
Manufacturers  Assistance.  1350  Piccard 
Dr..  Rockville.  MD  20851.  1-800-638- 
2041,  or  on  the  Internet  using  the  World 
Wide  Web  (WWW)  (http:// 
www.fda.gov/cdrhydraftgui.html). 

Procedure:  On  September  25. 1997, 
from  9  a.m.  to  4  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  18,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  10  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  18.  1997.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
Closed  committee  deliberations:  On 
September  25, 1997,  from  8  a.m.  to  9 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  andyor  confidential  information 
(5  U.S.C.  552b(c)(4))  relating  to  present 
and  future  agency  issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  August  28,  1997. 
Micluel  A.  FriMlman, 
Deputy  Commissioner  for  Operations. 
IFR  Doc.  97-23729  Filed  9-5-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  National 
Mammography  Quality  Assurance 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  28. 1997.  9  a.m.  to  5 
p.m..  and  October  29,  1997.  8  a.m.  to  5 
p.m. 

Location:  Sheraton  Premiere  Hotel  at 
Tysons  Corner,  conference  room  6.  8661 
Leesburg  Pike,  Vienna.  VA. 

Contact  Person:  Charles  A.  Finder. 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration.  1350  Piccard  Dr.. 
Rockville,  MD  20850,  301-594-3332,  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12397.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  October  28  and  29, 1997, 
the  committee  will  discuss  regulation  of 
interventional  mammography  under  the 
Mammography  Quality  Standards  Act  of 
1992. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  26.  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  10:30  a.m.  on  October  28. 
1997.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  26. 1997.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 


they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  3, 1997. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
IFR  Doc.  97-23728  Filed  9-5-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90N-0349] 

Draft  "Guidance  for  industry:  Efficacy 
Evaluation  of  Hemoglobin-  and 
Perfluorocartion- Based  Oxygen 
Carriers;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Efficacy  Evaluation 
of  Hemoglobin-  and  Perfluorocarbon- 
Based  Oxygen  Carriers."  The  document 
is  intended  as  general  guidance  for 
manufacturers,  investigators,  sponsors, 
and  other  parties  interested  in  the 
design,  endpoints.  and  efficacy  criteria 
for  clinical  trials  of  hemoglobin-  and 
perfluorocarbon-based  oxygen  carrier 
products. 

DATE:  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
December  8,  1997,  to  ensure  their 
adequate  consideration  in  preparation  of 
the  final  document. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Efficacy  Evaluation  of 
Hemoglobin-  and  Perfluorocarbon-Based 
Oxygen  Carriers"  to  (1)  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  or  (2)  the 
Drug  Information  Branch,  Division  of 
Communications  Management  (HFD- 
210).  Center  for  Drug  Evaluation  and 
Research.  FDA,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  requests.  The 
document  may  also  be  obtained  by  mail 
by  calling  the  CBER  Voice  Information 
System  at  1-800-835-4709  or  301-827- 
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1800,  or  by  fax  by  calling  the  FAX 
Information  System  at  1-888-CBER- 
FAX  or  301-827-3844.  Submit  written 
comments  on  the  guidance  document  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 

,  FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448. 301-594-3074. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  draft  document  is  intended  to 
serve  as  an  adjunct  to  FDA's  "Points  to 
Consider  (PTC)  in  Safety  Evaluation  of 
Hemoglobin-Based  Oxygen  Carriers," 
which  is  dated  August  27, 1990.  That 
PTC  was  announced  as  available  in  the 
Federal  Register  of  January  8.  1991  (56 
FR  698),  and  was  published  in  the  April 
1991  issue  of  Transfusion  (31:  369-371, 
1991).  This  draft  docimient  was 
developed,  in  part,  from  presentations 
and  discussions  at  the  "Workshop  on 
Criteria  for  Efficacy  of  Red  Cell 
Substitutes,"  held  in  Bethesda,  MD.  on 
January  11, 1994,  and  sponsored  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  the  Department  of  the  Army, 
and  FDA.  The  draft  document  is 
intended  as  general  guidance  for 
manufacturers,  investigators,  sponsors, 
and  other  parties  interested  in  the 
design,  endpoints.  and  efficacy  criteria 
for  clinical  trials  of  hemoglobin-  and 
perfluorocarbon-based  oxygen  carrier 
products. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
hemoglobin-  and  perfluorocarbon-based 
oxygen  carriers.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  This 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements.  FDA  encourages 
manufacturers,  sponsors,  investigators, 
and  other  interested  parties  to 
prospectively  discuss  with  FDA  the 
design  of  clinical  trials,  selection  of 
clinical  trial  endpoints,  and 
development  of  efficacy  criteria  to 
prevent  expenditure  of  time,  personnel, 
money,  and  other  resources  on  clinical 


trials  that  FDA  may  later  determine  are 
unacceptable. 

n.  Comments 

This  draft  document  is  being' 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  vmtten 
comments  on  the  draft  guidance 
document.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
December  8, 1997,.  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  and  requests  for  copies 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of 
this  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
World  Wide  Web  (WWW).  For  WWW 
access  connect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  August  29, 1997. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  97-23655  Filed  9-5-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 


of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  fi^m  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http://www.health.org 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  Room 
13A-54,  5600  Fishers  Lane,  Rockville. 
Maryland  20857;  Tel.:  (30f)  443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimimi 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  mininrmni 
standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  follov^ng  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory,  8901  W.  Lincoln  Ave., 

West  AUis,  WI  53227,  414-328-7840 

(formerly:  Bayshore  Clinical 

Laboratory) 
Aegis  Analytical  Laboratories,  Inc.,  345 

Hill  Ave.,  Nashville,  TN  37210,  615- 

255-2400 
Alabama  Reference  Laboratories,  Inc., 

543  South  Hull  St.,  Montgomery,  AL 

36103,  800-541-4931/334-263-5745 
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American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr..  Chantilly,  VA 
22021,  703-802-6900 
Associated  Pathologists  Laboratories, 
Inc..  4230  South  Bumham  Ave.,  Suite 
250.  Us  Vegas,  NV  89119-5412,  702- 
733-7866/800-^33-2750 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP).  500  Chipeta 
Way,  Salt  Lake  Qty,  UT  84108,  801- 
583-2787/800-242-2787 
Baptist  Medical  Center— Toxicology 
Laboratory  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299. 501-202-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Cedars  Medical  Center.  Department  of 
Pathology,  1400  Northwrest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles.  CA  90045,  310-215- 
6020 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917 
CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800- 
833-3984  (Formerly:  CompuChem 
Laboratories.  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory,  Roche 
CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group) 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-269-3093  (formerly: 
Cox  Medical  Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box 
88-6819,  Great  Lakes,  IL  60088-6819, 
847-688-2045/847-688-4171 
Diagnostic  Services  Inc.,  dba  DSI,  4048 
Evans  Ave.,  Suite  301.  Fort  Myers.  FL 
33901.  941-418-1700/800-735-5416 
Doctors  Laboratory,  Inc..  P.O.  Box  2658. 
2906  Julia  Dr.,  Valdosta.  GA  31604. 
912-244-4468 
DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof.  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 
DnigScan.  Inc..  P.O.  Box  2969.  1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 
ElSohly  Laboratories,  Inc..  5  Industrial 
Park  Dr..  Oxford,  MS  38655.  601-236- 
2609 
General  Medical  Laboratories.  36  South 
Brooks  St..  Madison.  WI  53715.  60a- 
267-6267 
Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80,  Midland,  TX  79706. 


800-725-3  784/91 5-563-3300 
(formerly:  Harrison  k  Associates 
Forensic  Laboratories) 
Jewish  Hospital  of  Cinciimati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-569-2051 
LabOne,  Inc.,  8915  Lenexa  Dr..  Overland 
Park.  Kansas  66214,  913-888-3927/ 
800-728-4064  (formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 
Laboratory  Corporation  of  America,  888 
Willow  St.,  Reno,  NV  89502.  702- 
334-3400  (formerly:  Sierra  Nevada 
Laboratories,  Inc.) 
Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  800-^37-4986/908-526-2400 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 
Laboratory  Specialists,  Inc..  1111 
Newton  St.,  Gretna.  LA  70053,  504- 
361-8989/800-^33-3823 
Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 
MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Blvd., 
Memphis.  TN  38118.  901-795-1515/ 
800-526-6339 
Medical  College  Hospitals  Toxicology 
Laboratory.  Deparunent  of  Pathology. 
3000  Arlington  Ave..  Toledo.  OH 
43614. 419-381-5213 
Medlab  Clinical  Testing,  Inc.,  212 
Cherry  Lane,  New  Castle,  DE  19720, 
302-655-5227 
MedTox  Laboratories,  Inc..  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112. 
800-832-3244/612-636-7466 
Methodist  Hospital  Toxicology  Services 
of  Clarian  Health  Partners,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Blvd.,  Indianapolis,  IN  46202,  317- 
929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 
Peoria.  IL  61636,  800-752-1835/309- 
671-5199 
MetroLab-Legacy  Laboratory  Services, 
235  N.  Graham  St.,  Portland,  OR 
97227, 503-413-4512,  800-237- 
7808(x4512) 
Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive 
Minneapolis,  Minnesota  55417,  612- 
725-2088 
National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  805-322-4250 
Northwest  Toxicology,  Inc.,  1141  E. 
3900  South,  Salt  Lake  City,  UT  84124, 
800-322-3361/801-268-2431 
Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave..  Eugene.  OR 
97440-0972.  541-341-8092 


Pathology  Associates  ^edical 
Laboratories,  11604  E.  Indiana, 
Spokane,  WA  99206,  509-926-2400/ 
800-541-7891 

PharmChem  Laboratories,  Inc.,  1505-A 
OBrien  Dr.,  Menlo  Park,  CA  94025, 
415-328-6200/800-446-5177 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth. 
TX  76118,  817-595-0294  (formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overiand  Park.  KS 
66210,  913-339-0372/800-821-3627 

Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Blvd.,  San  Diego.  CA  92111,  619-279- 
2600/800-882-7272 

Premier  Analytical  Laboratories,  15201 
East  I-IO  Freeway,  Suite  125, 
Channelview,  TX  77530.  713-457- 
3784/800-888-4063  (formerly:  Drug 
Labs  of  Texas) 

Presbyterian  Laboratory  Services.  1851 
East  Third  Street,  Charlotte,  NC 
28204,  800-473-6640 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI 
48326,  810-373-9120/800-444-0106 
(formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,, 
National  Center  for  Forensic  Science. 
1901  Sulphur  Spring  Rd.,  Baltimore, 
MD  21227,  410-536-1485  (formeriy: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science., 
CORNING  National  Center  for 
Forensic  Science,) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
526-0947/972-916-3376  (formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr., 
Pittsburgh,  PA  15220-3610.  800-574- 
2474/412-920-7733  (formerly:  Med- 
Chek  Laboratories.  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146, 
800-288-7293/3 1 4-991-1 311 
(formerly:  Metropolitan  Reference 
Laboratories,  Inc.,  CORNING  Clinical 
Laboratories,  South  Central  Division) 
Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  800-446-4728/619-686- 
3200  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT),  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 
Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608. 
201-393-5590  (formerly:  MetPath, 
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Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 
Quest  Diagnostics  Incorporated,  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191, 
630-595-3888  (formeriy:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236, 804-378-9130 
Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple,  TX  76504, 
800-749-3788/254-771-8379 
S.E.D.  Medical  Laboratories,  500  Walter 
NE,  Suite  500,  Albuquerque,  NM 
87102,  505-727-8800  /  800-999- 
LABS 
SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr., 
Atlanta,  GA  30340,  770-452-1590 
(formerly:  SmithKline  Bio-Science, 
Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas.  TX  75247,  214-637-7236 
(formerly:  SmithKline  Bio-Science, 
Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  801  East  Dixie  Ave., 
Leesburg,  FL  34748,  352-787-9006 
(formerly:  Doctors  &  Physicians 
Laboratory) 
SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403,  800-877-7484 
/  610-631-4600  (formeriy: 
SmithKline  Bio-Science,  Laboratories) 
SmithKline  Beecham  Clinical 
(  Laboratories,  506  E.  State  Pkwy., 
Schaumburg,  IL  60173,  847-447- 
4379/800-447-4379  (formeriy: 
International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  7600  Tyrone  Ave.,  Van 
Nuys,  CA  91405,  818-989-2520/800- 
877-2520 
South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507 
St.  Anthony  Hospital  Toxicology 
Laboratory,  PO  Box  205, 1000  N.  Lee 
St.,  Oklahoma  Qty,  OK  73101, 405- 
272-7052 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202, 573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 
TOXWORX  Uboratories,  Inc.,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-226M373  /  800-966-2215 


(formerly:  Laboratory  Specialists,  Inc.; 
Abused  Drug  Laboratories;  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana, 
CA  91356.  800-492-0800  /  818-996- 
7300  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland, 
Texas  79706, 915-561-8851 /  888- 
953-8851 

UTMB  Pathology-Toxicology 
Laboratory,  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division,  301  University  Boulevard, 
Room  5.158,  Old  John  Sealy 
Galveston,  Texas  77555-0551,  409- 
772-3197 

The  Standards  Council  of  Canada 
(SCC)  Laboratory  Accreditation  Program 
for  Substances  of  Abuse  (LAPSA)  has 
been  given  deemed  status  by  the 
Department  of  Transportation.  The  SCC 
has  accredited  the  following  Canadian 
laboratory  for  the  conduct  of  forensic 
urine  drug  testing  required  by 
Department  of  Transportation 
regulations: 

MAXXAM  Analytics  Inc.,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  IPI.  905-890-2555 
(formeriy:  NOVAMANN  (Ontario) 
Inc.) 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 

Mental  Health  Services  Administration. 

(PR  Doc.  97-23736  Filed  9-5-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  for 
the  Establishment  of  the  Northern 
Tallgrass  Prairie  Habitat  Preservation 
Area  in  Western  Minnesota  and 
Northwestern  Iowa 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
which  is  available  for  public  review. 
The  DEIS  evaluates  the  establishment  of 
a  Northern  Tallgrass  Prairie  Habitat 
Preservation  Area  as  a  means  of  working 
with  individuals,  groups,  and 
governmental  entities  to  permanently 
preserve  remnant  tracts  of  northern 
tallgrass  prairie.  Three  alternatives, 
including  a  No  Action  alternative  are 
being  considered.  The  action 
alternatives  are  aimed  at  permanently 


protecting  and  enhancing  prairie 
remnants. 

The  Service's  preferred  alternative 
(Alternative  B)  is  to  permanently  protect 
and  enhance  prairie  remnants  through 
partnerships,  incentives,  education,  and 
cooperative  agreements.  Any 
conservation  easements,  or  acquisition 
of  full  title  would  be  done  by  the 
Service  and  Service  Partners.  Service 
acquisition  of  easements  and  fee  interest 
in  lands  would  be  on  a  voluntary  basis 
&om  willing  sellers. 
DATES:  Public  comment  on  the  DEIS  is 
solicited  pursuant  to  Natioi>al 
Environmental  Policy  Act  regulations 
(40  CFR  1503.1).  All  agencies  and 
individuals  are  urged  to  provide 
comments  and  suggestions  for 
improving  the  DEIS.  The  formal 
comment  period  extends  for  a  60-day 
period  from  the  date  of  distribution  of 
the  DEIS.  All  comments  received  by 
November  6, 1997,  will  be  considered  in 
preparation  of  the  Final  EIS.  Formal 
comments  will  be  received  at  any  time 
during  this  60-day  period  in  person,  by 
mail,  or  at  the  open  house  (specific 
locations  and  times  are  listed  under 
SUPPLEMENTARY  INFORMATION). 
WRHTEN  COMMENTS  SHOULD  BE 
ADDRESSED  TO:  Jane  West,  Project 
Manager,  U.S.  Fish  and  Wildlife 
Service,  BHW  Federal  Building,  1 
Federal  Drive,  Fort  Snelling,  MN 
551121-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  West  at  the  address  listed  above  or 
by  telephone  at  612/725-3306. 
SUPPLEMENTARY  INFORMATION:  America's 
native  grasslands  are  a  vanishing 
^osystem.  and  mounting  evidence 
indicates  that  many  species  are 
disappearing  as  fast  as  the  prairie 
habitats  on  which  they  depend.  Few 
other  ecosystem  types  have  experienced 
as  great  a  degree  of  loss  and  alteration.. 
In  Minnesota  and  Iowa,  the  native 
northern  tallgrass  prairie  has  declined  to 
less  than  1  percent  of  its  original  25 
million  acres  (10.1  million  hectares). 

Through  an  integrated  ecosystem 
approach,  the  Service,  with  its  partners, 
proposes  to  protect  and  restore  fish  and 
wildlife  habitats  through  holistic 
management  strategies  using  a  wide 
variety  of  tools,  and  techniques.  The 
Service  proposes  to  participate  in  public 
and  private  partnerships  at  many  levels, 
complementing  other  prairie  projects 
such  as  those  of  the  Iowa  County 
Conservation  Boards,  Iowa  and 
Mirmesota  Departments  of  Natural 
Resources,  the  Nature  Conservancy,  and 
others. 

The  Service  will  hold  10  open  houses 
from  3.00  to  7:00  p.m.  at  the  following 
locations  and  dates:  (1)  Nobles  County 
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Courthouse.  Worthington.  MN  (9/29/ 
97).  (2)  Stub's  Ranch  Kitchen,  Spencer. 
lA  (9/30/97),  (3)  Loess  Ridge  Nature 
Center,  Sioux  City.  lA  (10/1/97).  (4) 
Storey  County  Conservation  Board — 
McFarland  Park.  Ames,  LA  (10/2/97).  (5) 
Lime  Creek  Nature  Center,  Mason  City, 
L\  (10/3/97).  (6)  Northland  Community 
&  Technical  College.  Thief  River  Falls. 
MN  (10/6/97),  (7)  Bamesville  High 
School,  Bamesville,  MN  (10/7/97).  (8) 
Morris  Wetland  Management  District. 
Morris.  MN  (10/8/97),  (9)  Lyon  County 
Courthouse,  Marshall,  MN  (10/9/97), 
and  (10)  MN  Department  of  Natural 
Revenues,  New  Ulm.  MN  (10/10/97). 

Dated;  September  7. 1997. 
John  Christian, 
Acting  Regional  Director.  . 
(PR  Doc.  97-23678  Filed  9-5-97;  8:45  am] 

BtLUNQ  COOE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-020-1 430-00] 

Order— Closure  of  Public  Lands  in 
Yellowstone  County,  MT 

agency:  Bureau  of  Land  Management 
(BLM).  Montana,  Miles  City  District, 
Billings  Resource  Area,  Interior. 
ACTION:  Temporary  closure  of  379.9 
acres  of  public  lands  to  use  of  motorized 
vehicles  and  discharge  of  firearms. 

summary:  Notice  is  served  that  public 
land  south  of  Laurel,  known  as  the 
Clarks  Fork  of  the  Yellowstone  property 
(formerly  the  Altman  Ranch),  is  closed  . 
to  the  use  of  off-highway  vehicles 
(OHVs).  and  the  discharge  of  any 
firearm  including  pellet  guns.  The 
closure  will  be  in  effect  from  the 
publication  date  of  this  notice  in  the 
Federal  Register,  until  public 
consultation  is  complete  and  an  activity 
plan  for  the  area  is  approved.  OHV  use 
includes  all  types  of  motor  vehicles 
except  for  those  authorized  for 
administrative  operations  for  farming 
and  property  maintenance  or  other  BLM 
management  programs.  The  area  will 
remain  open  as  a  walk-in  area  for 
archery  hunting,  hiking,  picnicking, 
skiing,  and  wildlife  watching.  This 
closure  is  necessary  to  protect  the 
public  lands,  adjacent  private  property, 
and  for  public  safety  due  to  shooting. 

The  public  land  protected  by  this 
closure  is  located  at: 

CLARKS  FORK  OF  THE 
YELLOWSTONE  TRACT 

Principal  Meridian,  Montana 
T.  2  S..  R.  24  E.. 


sec.  22;  Lots  5,6 

Sec.  23:  Lots  3.4  excluding  Tract  1 

described  as  Certificate  of  Survey  #1750 
Sec.  23:  Lots  2,5,7,8. 10,N2SW 
Sec.  24:  Lot  2  excluding  Tract  1  described 

as  Certificate  of  Survey  #1750 

DATES:  Closure  will  be  in  effect  from 
September  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Burton  D.  Williams.  Area  Manager, 
BLM.  Billings  Resource  Area  Office,  810 
E.  Main.  Billings,  Montana  59105  or  call 
406-238-1540. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  action  is  outlined  in  sections 
302,  303.  and  310  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21,  1976.  (43  U.S.C.  1716)  and  Title  43 
Code  of  Federal  Regulations.  Subparts 
8341  (43  CFR  8341.2)  and  8364  (43  CFR 
8364.1).  Any  person  who  fails  to  comply 
with  this  closure  is  subject  to  arrest  and 
a  fine  up  to  $1000  or  imprisonment  not 
to  exceed  12  months,  or  both.  This 
closure  applies  to  all  persons  except 
persons  authorized  by  the  Bureau  of 
Land  Management. 
Todd  S.  Christensen, 
Acting  District  Manager. 
(FR  Doc.  97-23670  Filed  9-5-97;  8:45  am] 

HLUNG  COOE  4310-0(*-l>    • 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Delegation  of  Royalty  Management 
Functions  to  States 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  availability  of  MMS 

standards  for  delegation. 

SUMMARY:  The  Standards  for  Delegation 
of  royalty  management  functions  to 
States  are  available  in  print  and  through 
the  Minerals  Management  Service 
(MMS)  Website  at  http:// 
www.rmp.mms.gov/rsfa/regs/ 
rsfaregs.htm. 

ADDRESSES:  You  may  obtain  printed 
copies  of  the  Standards  for  Delegation 
&tjm  David  S.  Guzy.  Chief.  Rules  and 
Publications  Staff,  Royalty  Management 
Program.  Minerals  Management  Service. 
P.O.  Box  25165,  MS  3021,  Denver. 
Colorado  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy.  Chief,  Rules  and 
Publications  Staff,  telephone  (303)  231- 
3432.  Fax  (303)  231-3385,  E-mail  David 

Guzy®mms.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
13.  1996.  the  President  signed  into  law 
the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
(RSFA).  RSFA  amends  portions  of  the 


Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA). 
Before  RSFA.  section  205  of  FOGRMA 
allowed  MMS  to  delegate  only  audits, 
inspections,  and  investigations  to  the 
States.  RSFA  amendments  to  section 
205  now  allow  MMS  to  delegate  other 
royalty  management  functions  for 
Federal  onshore  oil  and  gas  leases  to 
requesting  States.  MMS  published  a 
final  rule,  the  Delegation  of  Royalty 
Management  Functions  to  States.  62  FR 
43076,  August  12, 1997.  The  rule  stated 
that  MMS  would  publish  a  notice  in  the 
Federal  Register  advising  when  the 
Standards  for  Delegation  would  be 
available.  This  notice  advises  the  public 
'of  the  availability  of  the  Standards. 

Dated:  August  29, 1997. 
Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 

(FR  Doc.  97-23571  Filed  9-5-97;  8:45  am) 
BILUNG  COOE  4310-MR-P 


AGENCY  FOR  INTERNATIONAL  . 
DEVELOPMENT 

Proposed  Collection:  Comment 
Request 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  or  before 
September  30,  1997. 
ADDRESS  INFORMATION  TO:  Mary  Ann 
Ball,  Bureau  of  Management,  Office  of 
Administrative  Services,  Information 
and  Records  Division.  U.S.  Agency  for 
International  Development,  RRB  Room 
2.07C.  Washington.  D.C.  (202)  712-1765 
or  via  e-mail  MBall@USAID.Gov. 

SUPPLEMENTARY  INFORMATION: 
Oh4B  Number:  OMB'04 12-05 10. 
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Form  Number:  N/A. 
Title:  Administrative  of  Assistance 
Awards  to  U.S.  Non-Governmental 
Organizations.  22  CFR  226,  and 
USAID's  Automated  Directive  System, 
Chapter  303. 

Type  of  Submission:  Renewal. 
Purpose:  Section  635(b)  of  the  Foreign 
Assistance  Act  (FAA)  authorizes  USAID 
to  make  gremts  and  cooperative 
agreements  with  any  organization  and 
within  limits  of  the  FAA.  Most  of  the 
information  that  USAID  requests  of  its 
recipients  is  necessary  to  fulfill  the 
requirement  that  USAID,  as  Federal 
agency,  ensure  prudent  management  of 
public  funds  under  all  of  its  assistance 
instruments.  Yhe  pre-award  information 
is  necessary  to  assure  that  funds  are 
provided  for  programs  that  further  the 
purposes  of  the  FAA  and  that  the 
recipients  have  the  capability  to  manage 
the  program  administratively  and 
financially.  The  administration  (post- 
award)  requirements  are  based  on  the 
need  to  assure  that  the  program  is 
functioning  adequately,  that  the  funds 
are  managed  properly  and  that  statutory 
and  regulatory  requirement  are 
complied  with. 
Annual  Report  Burden: 
Respondents:  400. 
Total  annual  hours  requested: 
37,400. 

Total  annual  responses:  1,100. 
Dated:  August  27, 1997. 
Willette  Smith, 

Acting  Chief,  Information  and  Records 
Division,  Office  of  Administrative  Services, 
Bureau  of  Management. 
(FR  Dos.  97-23671  Filed  9-5-97;  8:45  am) 

BILUNO  CODE  6116-01-11 


INTERNATIONAL  TRADE 
COMMISSION 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  September  15,  1997  at 

11:00  a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Liv.  No.  731-TA-751  (Final) 
(Open-End  Spun  Rayon  Singles  Yam 
from  Austria) — briefing  and  vote. 

5.  Inv.  Nos.  701-TA-373  and  731- 
TA-769-775  (Preliminary)  (Stainless 
Steel  Wire  Rod  horn  Germany.  Italy, 
Japan,  Korea,  Spain.  Sweden,  and 
Taiwan) — briefing  and  vote. 


6.  Outstanding  action  jackets: 
1.  Document  No.  GC-97-044: 
Approval  of  disposition  of  civil  penalty, 
remedy,  public  interest,  and  bonding 
issues  in  Inv.  No.  337-TA-372  (Certain 
Neodymium-Iron-Boron  Magnets, 
Magnet  Alloys,  and  Articles  Containing 
Same  (Enforcement)). 
,     In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  September  2, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  97-23779  Filed  9-4-97;  11:51  am] 

BNJJNa  COOE70«M»-P 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  2, 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  Departmental  Clearance  Officer. 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143)  or  by  E-Mail  to  OMalley- 
Theresaddolgov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA.  ETA,  MSHA.  OSHA.  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 
Title:  National  Longitudinal  Survey  of 
Youth  79  (NORC-4531). 
OMB  Number:  1 220-0109  (revision).    • 
Frequency:  Biennially. 
Affected  Public:  Individuals  or 
households. 
Number  of  Respondents:  8,650. 
Estimated  Time  Per  Respondent: 
100.7  minutes. 
Total  Burden  Hours:  14,512. 
Total  Annualized  Capital/Startup 
Costs:  0. 

Total  Annual  Costs  (Operating/ 
Maintaining  Systems  or  Purchasing 
Services):  0. 

Description:  The  information 
provided  in  this  survey  will  be  used  by 
the  Department  of  Labor  and  other 
government  agencies  to  help  understand 
and  explain  the  employment, 
unemployment,  and  related  problems 
fiaced  by  young  men  and  women  in  this 
age  group. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  Examinations  for 
Hazardous  Conditions. 
OMB  Number:  1219-0083  (extension). 
Frequency:  Each  shift. 
Affected  Public:  Business  or  other  for- 
profit  Government. 
Number  of  Respondents:  1,818. 
Estimated  Time  Per  Respondent:  1 
hour  30  minutes  (each  shift). 
Total  Burden  Hours:  924,453. 
Total  Annualized  Capital/Startup 
Costs:  0. 

Total  Annual  Costs  (Operating/ 
Maintaining  Systems  or  Purchasing 
Services):  0. 

Description:  Requires  operators  of 
surface  coal  mines  and  suxfoce  fiacUities 
to  keep  records  of  the  results  of  required 
examinations  for  hazardous  conditions. 
Records  consist  of  the  nature  and 
location  of  any  hazardous  condition 
foimd  and  the  actions  taken  to  abate  the 
hazardous  condition. 
Theresa  M.  O'Malley, 
Departmental  Qearance  Officer. 
(FR  Doc.  97-23660  Filed  9-5-97;  8:45  am] 

eiLUNa  CODE  4610-M-M;  4610-O-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,276  and  NAFTA-OISIO] 

Square  D  Company  Groupe  Schneider 
Milwaulcee,  Wl;  Notice  of  Revised 
Determination  on  Reconsideration 

On  May  13, 1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  29. 1997  (62  FR  29157). 

The  workers  at  Square  D  Company  in 
Milwaukee.  Wisconsin  produced  low 
and  medium  voltage  transformers.  The 
workers  are  not  separately  identifiable 
by  product  line.  The  worker  petition  for 
TAA  was  denied  because  the 
"contributed  importantly"  test  of  the 
Group  Ehgibihty  Requirements  of 
Section  222  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  A  survey  of  the 
customers  of  Square  D  Company 
revealed  that  none  of  the  respondents 
increased  import  purchases  of  low  and 
medium  voltage  transformers  while 
decreasing  their  purchases  from  the 
subject  finn.  The  worker  petition  for 
NAFTA-TAA  was  denied  on  the  basis 
that  there  was  no  shift  in  production  to 
Mexico  or  Canada,  nor  were  there 
company  or  customer  imports  of  low  or 
medium  voltage  transformers  from 
Mexico  or  Canada. 

The  International  Brotherhood  of 
Electrical  Workers,  AFL-QO,  Local 
2336,  alleges  that  Square  D  Company/ 
Groupe  S^meider  continues  to  shift 
production  of  low  voltage  transformers 
from  Milwaukee  to  Mexico. 

New  findings  on  reconsideration 
show  that  there  were  increasing 
company  imports  of  low  voltage 
transformers  from  Mexico  during  the 
relevant  time  period. 

Conclusion 

After  careful  consideration  of  the  new 
bets  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Square  D 
Company/Group  Schneider.  Milwaukee. 
Wisconsin  were  adversely  affected  by 
increased  imports  of  articles  likil  or 


directly  competitive  with  transformers 
produced  at  the  subject  firm. 

All  workers  of  Square  D  Company/Groupe 
Schneider.  Milwaukee,  Wisconsin,  engaged 
in  employment  related  to  the  production  of 
low  or  medium  voltage  transfonners.  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  18, 1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974;" 
and  "All  workers  of  Square  D  Company/ 
Groupe  Schneider.  Milwaukee,  Wisconsin, 
engaged  in  employment  related  to  the 
production  of  low  or  medium  voltage 
transformers,  who  became  totally  or  partially 
sep>arated  from  employment  on  or  after 
February  18,  1996,  are  eligible  to  apply  for 
NAFTA-TAA  Section  250  of  the  Trade  Act  of 
1974. 

Signed  at  Washington,  D.C.  this  20th  day 
of  August  1997. 
Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-23705  Filed  »-5-97;  8:45  amj 
MLUNO  COOe  4S10-MMI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-w-aa,  466] 

Border  Lumt>er  Rexford,  Montana; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  adnunistrative 
reconsideration  was  filed  with  the 
Acting  EKrector  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Border  Lumber,  Rexford,  Montana.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-33,  465;  Border  Lumber,  Rexford, 

Montana  (August  19, 1997) 

Signed  at  Washington,  D-.C.  this  19th  day 
of  August,  1997. 
Grant  D.  B«ale, 

Acting  Director,  Office  of  Trade  Adjustment 
AssistaiKe. 

[FR  Doc.  97-23706  Filed  9-5-97;  8:45  am] 
aU.LMO  COOC  4510-3e-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Wortcer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigaticHis 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubUc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  September 
18. 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
18, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  4th  day  of 
August,  1997. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm  (petrtionere) 

LOCdlHX^ 

Date  of 
petitkxi 

Product(s) 

33.691  

33.692  

33.693  

33.694  

Cosco,  Inc.  (Co.) - 

Wright's  Knitwear  Cocp  (Co.) 

John  Chatillon  &  Sons  (Wrks)  

Gasttarre  Products,  Inc  (Wrks) — 

Bremen,  GA  

Hamtxjrg,  PA  

Greensboro,  NC 

Dubois,  PA 

07/1 6«7 
07/17/97 
07/17/97 
07/16/97 

Cut  and  Sew  Apparel. 
(Men's  &  Boys'  Knitted  Outerwear. 
Forge  Gauges  and  Test  Stands. 
Powder  Metal  Conpaction  Presses. 

Appendix— Continued 
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TA-W 


33.695  

33.696  

33.697  

33.698  

33.699  

33.700  

33.701  

33.702  

33.703  

33.704  

33.705  

33.706  

33.707  

33.708  

33.709  

33.710  ...., 

33.711  

33.712  

33.713  


Subject  firm  (petitioners) 


Magna  Interior  Systems  (Wrks)  

Cooper  Slide  Sales  Inc.  (Wrks)  

Employee  Services  Inc.  (Wrks)  

Eveready  Battery  Co..  Inc  (Comp) 

General  Cable  Corp  (lUE)  

Oakmont  Steel.  Inc  (OSWA) 

J.B.J.  Fabrics.  Inc.  (Wkrs)  

Westem  Publishing  Co.  (Wkrs)  

Willamette  Industries  (Wkrs) 

Elberton  Manufactunng  (Comp) 

DeLong  Sportswear,  Inc.  (Wkrs)  ... 

Jasper  Textiles,  Inc.  (Wkrs)  

Action  Apparejl,  Inc.  (Wkrs) „.. 

RCM  Converters  (Wkrs)  

N.G.N..  Inc  (Wkrs)  

Innovative  Acquisition  (Wkrs)  

Amex  Apparel  Co  (Wkrs) 

Thomas  and  Betts  Corp.  (USWA)  . 
Manpower  Temporary  Serv.  (Wkrs) 


LocatkMi 


Del  Rio,  TX  

Genesee,  PA 

Rush  City.  MN  .... 

Fremont.  OH  

Montoursville,  PA 

Oakmont,  PA 

New  York.  NY  .... 
Fayetteville,  NC  .. 

Albany,  OR 

Elberton.  GA  ....:. 

OIney,  TX  

Lumberton.  NO... 
StarkvHIe,  MS  „... 

El  Paso,  TX , 

Reading,  PA , 

New  York.  NY  .,.., 

El  Paso,  TX 

Mercer,  PA 

Waynesville,  NC  .. 


Date  of 
petition 


05/22/97 
07/15/97 
05/09/97 
07/24/97 
06/17/97 
fl7/17/97 
07/22/97 
05/07/97 
07/22/97 
07/23/97 
07/25/97 
07/26/97 
07/21/97 
06/20/97 
07/21/97 
07/23/97 
07/21/97 
07/22/97 
07/18/97 


Product(s) 


Seat  Covers. 

Table  Slides  for  Dinnettes. 

Electronic  Circuit  Boards  Processors. 

Cartwn  Zinc  Batteries. 

Electrical  Cords. 

Railroad  Wheels. 

Printed  Textiles  for  Apparel. 

Board  Games  Puzzles. 

Laminated  Veneer  Lumber. 

Ladies'  Blouses  and  Sportswear. 

Advertising  and  Sporting  Caps. 

Men's  Ladies'  and  Children's  Knit  Shirts. 

Knit  Shirts. 

Surgical  Gowns  and  Drapes. 

Knit  Shirts  for  Men.  Ladies"  arxJ  Children. 

Textile  Converter  (Acetate  and  Rayon  Feb.). 

Shirts,  Underwear. 

Industrial  and  Commercial  Heating  Prod. 

Clerical  Support  Staff. 


[FR  Doc.  97-23713  Filed  9-5-97;  8:45  amj 
■HJJNQ  CODE  4510-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-32,981] 

Dayco  Products,  Incorporated, 
including  Leased  Workers  of 
Manpower  Temporary  Services, 
Waynesville,  NO;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worl(er  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  11, 1997,  applicable  to  all 
workers  of  Dayco  Products, 
Incorporated  located  in  Waynesville, 
North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
March  12,  1997  (62  FR  11473). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  some  employees  of  Dayco 
Products,  Incorporated  were  leased  fiY)m 
Manpower  Temporary  Services  to 
provide  administrative  support  fimction 
services  for  the  production  of 
automotive  parts  at  the  Waynesville, 
North  Carolina  facility.  Worker 
separations  occurred  at  Manpower 
Temporary  Services  as  a  result  of 


worker  separations  at  Dayco  Products, 
Incorporated. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Manpower  Temporary  Services, 
Waynesville,  North  Carolina  leased  to 
Dayco  Products,  Incorporated, 
Waynesville,  North  Cwilina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Dayco  Products,  Incorporated  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-32,981  is  hereby  issued  as 
follows: 

All  workers  of  Dayco  Products, 
Incorporated,  Waynesville,  North  Carolina 
and  leased  workers  of  Manpower  Temporary 
Services,  Waynesville,  North  Carolina 
engaged  in  employment  related  to 
administrative  support  function  services  for 
the  production  of  automotive  parts  for  I^yco 
Products,  Incorporated,  Waynesville,  North 
Carolina  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  11, 1995,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  15th  day 
of  August,  1997. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-23708  Filed  9-5-97;  8:45  ami 

BILUNO  COOE  4S10-30-M 


DEPARTMENT  OP  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,3T71 

Gor-Mlil  Manufacturing  Co.,  Inc.. 
Miiaca,  MN;  Amended  Certification 
Regarding  Eligibiiity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
(Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
30, 1997,  applicable  to  all  workers  of 
Gor-Mill  Manufacturing  Co.,  Inc., 
Miiaca,  Minnesota  engaged  in  the 
production  of  overhead  projectors.  The 
notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  only  the  workers 
engaged  in  the  production  of  overhead 
projector  "model  2000"  were  separated 
from  Gor-Mill  Manufiacturing  Co., 
Miiaca,  Minnesota  due  to  a  shift  in 
production  to  Juarez,  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  only 
those  Workers  who  are  engaged  in  the 
production  of  overhead  projector 
"model  2000"  at  the  subject  firms' 
Miiaca,  Minnesota  plant. 

The  intent  of  the  Department's 
certification  is  to  cover  all  workers  of 
Gor-Mill  Manufacturing  Co.,  Inc., 
Miiaca,  Minnesota  adversely  affected  by 
increased  imports  of  overhead  projector 
"model  2000". 
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The  amended  notice  applicable  to 
TA-W-33,377  is  hereby  issued  as 
follows: 

All  workers  of  Gor-Mill  Manufacturing  Co.. 
Inc..  Milaca,  Minnesota  engaged  in 
employment  related  to  the  production  of 
overhead  projector  "model  2000"  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  19. 1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  19th  day 
of  August.  1997.  •      ^  -\ 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-23712  Filed  »-5-97;  8:45  am] 
BU.L1NO  CODE  4910-30-M 


North  Carolina  (TA-W-33,503).  the  Starlite 
Drive  Plant.  Lumberton.  North  Carolina  (TA- 
W-33,503B).  and  the  Jasper  Drive  Plant. 
Lumberton,  North  Carolina  (TA-W-33-503C) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  7.  1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.  thia  15th  day  of 
August.  1997. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-23709  Filed  9-5-97;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-33.503,  TA-W-33.503B.  and  TA-W- 
33,5030] 

Jasper  Textiles  Company, 
Incorporated,  Fremont,  NC;  Starlite 
Drive  and  Jasper  Drive,  Lumberton, 
NC;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woriier 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  4. 1997. 
applicable  to  all  workers  of  Jasper 
Textiles  Company,  Incorporated, 
Fremont  and  Havelock,  North  Carolina. 
The  notice  was  published  in  the  Federal 
Register  on  June  27, 1997  (62  FR  34711). 

At  the  request  of  the  company  and 
petitioners,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  finn.  New  information  provided 
by  the  company  shows  that  worker 
separations  are  scheduled  to  occur  in 
September,  1997  at  the  Starlite  Drive 
and  Jasper  Drive  production  facilities  of 
Jasper  Textiles  Company.  The  company 
also  reported  that  the  Starlite  Dirve 
location  will  close  September  8,  1997,  at 
which  time  all  workers  will  be 
permanently  laid  off.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  ladies',  men's  and 
children's  knit  shirts. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Jasper  Textile  Company,  Incorporated 
adversely  affected  in  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,503  is  hereby  issued  as 
follows: 

All  workers  and  former  workers  of  Jasper 
Textiles  Company,  Incorporated,  Fremont, 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,70«1 

Jasper  Textiles  Company, 
Incorporated,  Lumberton,  NC;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1975,  an  investigation  was 
initiated  on  August  4. 1997  in  response 
to  a  worker  petition  which  was  filed  on 
July  26,  1997  on  behalf  of  workers  at  the 
Jasper  Textiles  Company,  Incorporated, 
Lumberton,  North  Carolina.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

An  active  certification  covering  the 
workers  of  Jasper  Textiles  Company, 
Incorporated,  Jasper  Drive,  Lumberton. 
North  Carolina  is  already  in  effect  (TA- 
W-33,503C).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C.  this  15th  day 
of  August.  1997. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Boc.  97-23715  Filed  9-5-97;  8:45  am) 

BNXmOCOOE  4510-30-M 


Waynesville.  North  Carolina.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

An  active  certification  covering  the 
workers  of  Dayco  Products, 
Incorporated  including  leased  workers 
of  Manpower  Temporary  Services. 
Waynesville,  North  Carolina  is  already 
in  effect  (TA-W-32,981).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C.  this  15th  day 
of  August.  1997. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-23707^ Filed  9-5-97;  8:45  am] 
MLUNQ  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,713] 

Manpower  Temporary  Services 
Waynesville,  NC;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  4. 1997  in  response 
to  a  worker  petition  which  was  filed  on 
July  18, 1997  on  behalf  of  workers  at  the 
K4anpower  Temporary  Services. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,414  and  TA-W-33,414A] 

New  Warwick  Mining  Company, 
Bobtown,  PA  and  Mt.  Morris.  PA; 
Disnrissai  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
New  Warwick  Mining  Company. 
Bobtown.  Pennsylvania  and  Mt.  Morris. 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-33.414  &  A;  New  Warwick 

Mining  Company  Bobtown  &  Mt. 

Morris,  Pennsylvania  (August  8, 

1997) 

Signed  at  Washington.  D.C.  this  8th  day  of 
August,  1997. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-23718  Filed  9-5-97;  8:45  am] 
BILUNQ  COOC  4S1»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
detennination  of  the  date  on  which  total 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
18. 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 

Appendix 

[Petitions  Instituted  on  8/11/97] 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
18.  1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  11th  day 
of  August,  1997. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


33,714 
33,715 
33,716 
33.717 
33,718 
33.719 
33,720 
33,721 
33,722 
33.723 
33.724 
33,725 
33.726 
33.727 
33.728 


Subject  firm  (petitioners) 


Nonway  Footwear  Corp.  (Co.) 

Brandon  Apparel  Group  (Wkrs)  

United  Steering  Systems  (UPIU)  

Terra  Industries.  Inc  (Wrks)  

McCoy  Manufacturing  '3  (Wrks) 

Liberty  Fabrics  (Wkrs) 

Editorial  America  (Wrks)  , 

Power  Cords  and  Cables  Corp  (Wrks) 

Solid  Surface  Craftsman  (Co.) 

ACCO  USA-Swingline  (IBT)  

Dee  Forest  Products  (Co.) 

Stanwood  Mills,  Inc  (Wkrs)  

Themnal  Engineering  Intl.  (Wkrs)  }.. 

CMS  NOMECO  Oil  and  Gas  (Wkrs)  .... 
Raykx:  (Wkrs)  


Location 


Date  of 
petition 


Norway.  ME  

Columbus,  Wl  

07/25/97 
07/23/97 

Grabill,  IN  

BIythesville,  AR 

07/21/97 
07/23/97 

Caledonia,  MS  

07/25/97 

North  Bergen,  NJ  

Virginia  Garden.  FL 

Flushing,  NY  

07/28/97 
07/24/97 
08/04/97 

Schenectady,  NY 

Long  Island  Cty,  NY  .... 
Hood  Rivef,  OR  

07/25/97 
08/01/97 
07/28/97 

Slatington,  PA 

07/30/97 

Joplin,  MO 

07/30/97 

Jackson,  Ml 

08/01/97 

Atlanta,  GA 

07/29f97 

Product(s) 


Ladies  and  Mens'  Casual  Shoes. 

Tee  Shirts,  Sweat  Shirts,  Shorts,  Pants. 

Steering  Wheels,  Air  Bags. 

Farming  Chemicals. 

Men's  Slacks. 

Lace  Fabnc. 

Magazines. 

Power  Extenswn  Cords. 

Millwork.  Cat>inetry,  Countertops. 

Staplers,  Staples. 

Wet  Process  Hardboard. 

Greige  Goods  (Textile  Specialty  Fabhcs). 

Heat  Transfer  Equipment. 

Crude  Oil  and  Natural  Gas. 

Rebuikl  Drive  Shafts. 


[FR  Doc.  97-23714  Filed  &-5-97:  8:45  am) 

BiLUNQ  C0D6  4S1»-«>-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01350] 

Dayco  Products,  Incorporated 
Including  Leased  Workers  of 
Manpower  Temporary  Services 
Waynesville,  NC;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(A). 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974  (19  USC  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  January  29. 
1997.  applicable  to  all  workers  of  Dayco 
Products,  Incorporated,  Waynesville. 
North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
February  13, 1997  (62  FR  6806). 


At  the  request  of  the  petitioners,  the    • 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  some  employees  of  Dayco 
Products.  Incorporated  were  leased  bom 
Manpower  Temporary  Services  to 
provide  administrative  support  function 
services  for  the  production  of 
automotive  parts  at  the  Waynesville. 
North  Carolina  facility.  Worker 
separations  occurred  at  Manpower 
Temporary  Services  as  a  result  of 
worker  separations  at  Dayco  Products. 
Incorporated. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Manpower  Temporary  Services. 
Waynesville,  North  Carolina  leased  to 
Dayco  Products,  Incorporated. 
Waynesville,  North  QuDlina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Dayco  Products,  Incorporated  adversely 
affected  by  imports  fitjm  Mexico. 

The  amended  notice  applicable  to 
NAFTA-01350  is  hereby  issued  as 
follows: 


All  workers  of  Dayco  Products, 
Incorporated,  Waynesville,  North  Carolina 
and  leased  workers  of  Manpower  Industries, 
Waynesville,  North  Carolina  engaged  in 
employment  related  to  administrative 
support  function  services  for  the  production 
of  automotive  parts  for  Dayco  Products, 
Incorporated,  Waynesville,  North  Carolina 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  11, 
1995  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  thia  IStfa  day 
of  August,  1997. 

Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-23711  Filed  9-5-97;  8:45  am] 

BILUNQ  CODE  4S10-3fr-M 
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DEPARTMEffr  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-1.711] 

Lionel  Beaver,  Lat>elle,  FL; 
investigations  Regarding  Certifications 
of  Eligibiiity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance: 
Correction 

This  notice  corrects  the  notice  for 
petition  NAFTA-01711  which  was 
published  in  the  Federal  Register  of 
July  11, 1997  (62  FR  37284).  A  printing 
error  concerning  the  company  name  and 
city  location  appears  in  the  7th  line  of 
the  first  and  second  column  in  the 
appendix  table  on  page  37284.  The 
company  name  should  read  "Lionel 
Beaver"  instead  of  "D  and  K 
Harvesting"  and  the  city  location  should 
read  "Moore  Haven,  Florida"  instead  of 
"Labelle.  Florida". 

Signed  at  Washington,  D.C.  this  15th  day 
of  August,  1997. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  97-23718  Filed  9-5-97;  8:45  am] 
BIUJNO  COOE  4Sia-«>-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 


related  to  the  production  of  fluorescent 
lighting  fixtures. 

New  findings  on  reconsideration 
reveal  that  company  imports  of 
fluorescent  lighting  fixtures  from 
Mexico  and  Canada  increased  from  1995 
to  1996,  and  in  the  first  six  months  of 
1997  compared  to  the  first  six  months 
of  1996. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  from  Canada  and  Mexico  like  or 
directly  competitive  with  fluorescent 
lighting  fixtures  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 
workers  of  Lithonia  Lighting,  Conyers, 
Georgia.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Lithonia  Lighting,  Conyers, 
Georgia,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  13, 1996.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  in  Washington.  D.C.  this  21st  day 
of  August  1997. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-23704  Filed  9-5-97;  8:45  am] 
BHXINa  COOE  4S10-30-M 


[NAFTA-01562] 

Lithonia  Lighting,  Conyers,  GA;  Notice 
of  Revised  Determination  on 
Reconsideration 

On  July  31, 1997,  the  Department, 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  regarding  the 
petition  for  workers  of  the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  April 
1,  1997,  because  criteria  (3)  and  (4)  of 
paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  of  1974,  as  amended,  were 
not  met.  There  was  no  shift  of 
production  from  the  Conyers,  Georgia 
plant  to  Canada  or  Mexico,  nor  did 
Lithonia  Lighting  import  "M"  and 
industrial  fluorescent  lighting  fixtures. 
The  layoffs  were  attributable  to  the 
transfer  of  production  to  another 
domestic  facility. 

New  information  received  by  the 
Department  shows  that  work  performed 
by  the  employees  at  the  subject  plant 
was  not  limited  to  the  production  of 
"M"  and  industrial  fluorescent  lighting 
fixtvires.  The  workers  at  the  Conyers 
plant  were  engaged  in  employment 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01834] 

■Manpower  Temporary  Services, 
Waynesville,  NC;  Notice  of  Termination 
of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  n. 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  July  24. 1997  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Manpower  Temporary  Services, 
Waynesville,  North  Carolina.  Workers 
provide  administrative  support  function 
services  for  the  production  of 
automotive  parts  for  Dayco  Products,^ 
Incorporated,  Waynesville,  North 
Carolina. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA 
certification  (NAFTA-01350). 


Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C  this  15th  day 
of  August  1997. 
Grant  D.  BmIs, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-23710  Filed  9-5-97;  8:45  am) 

BlUJNaCOOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

INAFTA-01742] 

Yonah  Realty  Company,  Cornelia,  GA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  June  20. 1997  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Yonah  Realty  Company,  Cornelia, 
Georgia. 

This  case  is  being  terminated  because 
all  production  and  production-related 
employment  at  the  subject  firm  ceased 
more  than  one  year  prior  to  the  date  of 
the  petition.  The  NAFTA 
Implementation  Act  specifies  that  no 
certification  may  not  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition.  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  D.C.  this  8th  day  of 
August.  1997. 
Grant  D.  Beale, 

Acting  Office  Director.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  97-23717  Filed  9-5-97;  8:45  am] 
B4LUNQ  COOE  4910-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-131] 

National  Environmental  Policy  Act; 
Expansion  of  Launch  Range 
Operations  at  Wallops  Flight  Facility 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  the 
Draft  Environmental  Assessment  (EA) 
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for  the  expansion  of  launch  range 
operations  at  Goddard  Space  Flight 
Center's  Wallops  Flight  Facility  (WFF). 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (NEPA)  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  (CECy  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508).  and 
NASA  policy  and  procedures  (14  CFR 
Part  1216.  Subpart  1216.3).  NASA  has 
prepared  a  Draft  EA  for  the  proposed 
expansion  of  launch  range  operations  at 
Goddard  Space  Flight  Center's  WFF, 
Wallops  Island.  Virginia.  NASA 
proposes  to  enhance  national  launch 
capabilities  through  improvements  to 
infrastructure  and  the  expansion  of  its 
launch  range  operations  at  WFF.  The 
major  actions  proposed  include:  (1) 
establishment  of  a  Federal  Aviation 
Administration  (FAA)  licensed 
commercial  launch  site  to  operate  from 
WFF  under  a  Use  Agreement  with 
NASA;  (2)  improvements  to  real 
property  necessary  to  support  the 
expansion  of  launch  operations;  (3) 
expansion  of  operations  at  WFF  to 
accommodate  twelve  orbital  launches 

Ear  year;  and  (4)  restoration  of  the 
istorical  level  and  nature  of  operations 
on  the  WFF  range.  The  improvements  to 
infrastructure  and  the  establishment  of 
a  licensed  commercial  launch  site  at 
WFF  would  increase  the  national 
capacity  for  the  launching  of 
commercial  satellites  and  provide 
additional  capacity  for  all  launch 
operations  from  Wallops  Island.  If  a 
decision  were  to  be  made  to  proceed 
with  the  proposed  action, 
implementation  would  begin  during  the 
latter  part  of  calendar  year  1997. 
0ATE8:  Comments  on  the  Draft  EA  must 
be  in  writing  and  received  by  NASA  on 
or  before  October  8,  1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Keith  Koehler, 
Public  Affairs  Office,  NASA  Goddard 
Space  Flight  Center,  Wallops  Flight 
Facility.  Wallops  Island,  Virginia  23337. 
The  Draft  EA  may  be  reviewed  at  the 
following  locations: 

(a)  NASA  Headquarters.  Library, 
Room  1J20,  300  E  Street.  SW, 
Washington.  DC  20546  (202-358-0167). 

(b)  NASA.  Goddard  Space  Flight 
Center,  Wallops  Flight  Facility,  Public 
Affairs  Office.  Wallops  Island.  Virginia, 
757-824-1579. 

(c)  Eastern  Shore  Public  Library.  PO 
Box  360,  Accomac,  Virginia.  23301 
(757-787-3400). 

(d)  Jet  Propulsion  Laboratory.  Visitors 
Lobby.  Building  249.  4800  Oak  Grove 
Drive.  Pasadena.  CA  91109  (818-354- 
5179). 


(e)  Spaceport  U.S.A..  Room  2001. 
John  F.  Kennedy  Space  Center.  FL 
32899.  Please  call  Lisa  Fowler 
Beforehand  at  407-867-2497  so  that 
arrangements  can  be  made. 

In  addition,  the  Draft  EA  may  be 
reviewed  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office. 
(0  NASA.  Ames  Research  Center, 
Moffett  Field.  CA  94035  (415-604- 
4190). 

(g)  NASA.  Drydon  Flight  Research 
Center.  Edwards.  CA  93523  (805-258- 
3448). 

(h)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt.  MD  20771  (301-286- 
0730). 

(i)  NASA,  Johnson  Space  Center, 
Houston.  TX  77058  (281^83-8612). 
(j)  NASA.  Langley  Research  Center, 
Hampton,  VA  23665  (757-864-2497). 

(k)  NASA.  Lewis  Research  Center. 
21000  Brookpark  Road,  Cleveland.  OH 
44135  (216-433-2222). 

(1)  NASA.  Marshall  Space  Flight 
Center,  AL  35812  (205-544-0031). 

(m)  NASA,  Stennis  Space  Center.  MS 
39529  (601-688-2164). 

A  limited  number  of  copies  of  the 
Draft  EA  are  available,  on  a  first  request 
basis,  by  contacting  the  Wallops  Flight 
Facility  Public  Affairs  Office  at  the 
address  or  telephone  number  indicated 
herein. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

The  Wallops  Flight  Facility,  Public 
Affairs  Office,  Wallops  Island,  VA  (757- 
824-1579). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  action  is  to 
enhance  national  launch  capabilities 
through  improvements  to  infi«structure 
and  the  expansion  of  launch  range 
operations  at  WFF.  An  FAA  licensed 
commercial  launch  site  at  WFF  would 
be  established  to  promote  this 
expansion  of  launch  capabilities.  The 
licensed  commercial  launch  site  is 
necbssary  to  further  encourage, 
facilitate,  and  promote  a  competitive 
United  States  commercial  launch  site 
industry. 

This  Draft  EA  identifies  potential 
impacts  that  may  occur  during 
implementation  of  the  proposed  action. 
The  Draft  EA  addresses  environmental 
impacts  associated  both  with 
construction  of  launch  support  facilities 
and  launch  operations.  The  expansion 
of  launch  operations  is  proposed  to 
include  up  to  12  orbital  launches  per 
year,  in  addition  to  the  historical  level 
of  launches  conducted  at  the  WFF 
launch  range.  The  minimum  proposed 
improvements  to  WFF's  real  property 
and  infrastructure  necessary  to 
accomplish  the  proposed  expansion 


include:  (1)  modifications  to  existing 
launch  pad  0-A;  (2)  modifications  to 
existing  buildings  for  payload 
processing  facilities;  and  (3)  the 
construction  of  a  new  launch  pad 
designated  as  pad  0-B.  WFF's  proposed 
launch  range  expansion  would 
accommodate  various  solid  and  liquid 
(liquid  oxygen-hydrogen,  liquid  oxygen- 
kerosene)  rocket  motor  configurations. 

TTie  following  alternative  locations 
are  considered  alternative  sites  to  the 
proposed  action:  (1)  Spaceport  Florida, 
located  adjacent  to  Cape  Canaveral  Air 
Station  on  the  east  coast  of  Florida;  (2) 
California  Spaceport,  located  at 
Vandenberg  Air  Force  Base,  California; 
(3)  Kodiak  Launch  Complex.  Kodiak. 
Alaska;  (4)  no  action. 

Impacts  to  the  human  environment 
associated  with  the  proposed  action — 
proposed  expansion  of  launch  range 
operations  at  WFF— can  be  divided  into 
short-term  (construction  phase)  and 
long-term  (operational  phase)  impacts. 
The  construction  phase  would  last 
approximately  12-15  inonths.  The  Draft 
EA  evaluates  the  environmental 
consequences  including,  but  not  limited 
to,  air  and  water  quality,  noise,  flora  and 
fauna,  threatened  and  endangered 
species,  health  and  safety,  solid  and 
hazardous  waste  management, 
socioeconomics,  land  use,  and  wetlands 
and  floodplain  management.  The 
proposed  action  would  occur  in  a  100- 
year  floodplain  emd  result  in  the 
conversion  of  1,280  square  meters 
(about  V3  acre)  of  wetlands. 

After  receipt  and  consideration  of 
comments  on  the  Draft  EA.  NASA  wrill 
prepare  and  issue  a  Final  EA  for  the 
proposed  expansion  of  launch  range 
operations  at  WFF.  The  Final  EA  will  be 
used  to  determine  whether  a  finding  of 
no  significant  impact  will  be 
appropriate  or  whether  there  is  a  need 
to  prepare  an  environmental  impact 
statement. 
BenUa  A.  Coopar. 

Associate  Administrator  for  Marmgement 
Systems  and  Facilities. 

[FR  Doc.  97-23654  Filed  9-5-97;  8:45  am] 
BIUMQ  COOE  7510-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-132)] 

NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee,  Aviation  Safety 
Reporting  System  Subcommittee 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee, 
Aviation  Safety  Reporting  System 
Subcommittee  meeting. 
DATES:  September  23, 1997,  2:00  p.m.  to 
5:30  p.m.,  September  24,  1997.  9:00  a.m. 
to  5:30  p.m.,  September  25, 1997,  9:00 
a.m.  to  5:30  p.m.,  and  September  26, 
1997.  9:00  to  5:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  219,  Room  203,  Moffet 
Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Connell.  National  Aeronautics 
and  Space  Administration.  Ames 
Research  Center,  Moffet  Field,  CA 
94035,  6504604-6654. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  he  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 
— Status  Reports  on  the  Aviation  Safety 

Reporting  System  (ASRS)  and  the 

Aviation  Performance  Measuring 

System  (APMS) 
— Presentations  on  Future  Planning 
— Information  Technology 

Demonstrations  for  the  ASRS  and 

APMS  Programs 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  August  29, 1997. 
Leslie  M.  NoUn, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  97-23653  Filed  9-5-97:  8:45  am) 

8IUJNQ  COOE  7910-01-M 


NATIONAL  SKILL  STANDARDS 
BOARD 

Notice  of  Open  Meeting 

agency:  National  Skill  Standards  Board. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act,  Title  V,  Pub.  L.  103-227.  The  27- 
member  National  Skill  Standards  Board 
will  serve  as  a  catalyst  and  be 
responsible  for  the  development  and 
implementation  of  a  national  system  of 
voluntary  skill  standards  and 


certification  through  voluntary 
partnerships  which  have  the  full  and 
balanced  participation  of  business, 
industry,  labor,  education  and  other  key 
groups. 

TIME  AND  PtJkCE:  The  meeting  will  be 
held  from  8:30  a.m.  to  approximately 
3:30  p.m.  on  Friday,  September  26, 
1997,  in  Mount  Vernon  Salons  A,  B  & 
C  at  the  Madison  Hotel  located  at  15th 
and  M  Streets,  NW,  Washington.  D.C. 
20005 

AGENDA:  The  agenda  for  the  Board 
Meeting  will  include:  an  update  from 
the  Board's  committees,  representatives 
from  the  groups  convening  the 
Voluntary  Partnerships,  and  a 
preliminary  report  on  how  the  Board 
and  the  American  National  Standards 
Institute  intend  to  work  together. 
PUBUC  participation:  The  meeting,  from 
8:30  a.m.  to  3:30  p.m..  is  open  to  the 
public.  Seating  is  limited  and  will  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Individuals  with  disabilities 
should  contact  Pat  Warfield  at  (202) 
254-8628,  if  special  accommodations 
are  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Marshall.  Manager  of  Program 
Operations  at  (202)  254-8628. 

Signed  at  Washington.  D.C.  this  29th  day 
of  August.  1997. 

Edie  West,  » 

Executive  Director,  National  Skill  Standards 
Board. 

[FR  Doc.  97-23703  Filed  9-5-97;  8:45  am) 
BHJJNQ  COOe  4610-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[lA  97-068] 

Order  Superseding  Order  Prohibiting 
Involvement  in  NRC-Lic«nsed 
Activities  (Effective  immediately) 

I 

Aharon  Ben-Haim,  Ph.D.  (Dr.  Ben- 
Haim),  Medical  Physicist.  Upper 
Montclair,  New  Jersey,  is  a  contractor 
consultant  for  Newark  Medical 
Associates.  P.A.  (licensee),  the  holder  of 
Byproduct  Nuclear  Material  License  No. 
29-30282-01  (license)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30.  The  license  authorizes  possession 
and  use  of  any  radiopharmaceutical 
identified  in  10  CFR  35.200  for  any 
imaging  and  localization  procedure 
approved  in  10  CFR  35.200.  The  license 
was  originally  issued  on  September  25, 
1996,  and  is  due  to  expire  on  September 
30, 2001. 


n 

During  a  new  license  inspection 
conducted  on  January  29,  1997.  at  the 
licensee's  facility,  several  apparent 
violations  of  NRC  requirements  were 
identified.  Subsequent  to  the  inspection, 
the  NRC  initiated  an  investigation 
which  led  the  NRC  to  issue  to  Dr.  Ben- 
Haim.  on  July  31. 1997.  an  Order 
Prohibiting  Involvement  in  NRC 
Licensed  Activities  (Effective 
Immediately)  Pending  Further  Order  (62 
FR  43357).  That  Order  was  issued 
pending  completion  of  the  NRC  staff 
review  of  the  results  of  the 
investigation,  which  was  conducted  by 
the  NRC's  Office  of  Investigations  (01). 
The  NRC  staff's  review  of  the  results  of 
the  OI  investigation  is  now  complete. 

m 

The  OI  investigation  focused  in  part 
on  Dr.  Ben-Haim's  actions  in  causing 
the  licensee  to  be  in  violation  of  NRC 
requirements.  The  NRC  learned  during 
the  investigation  that  Dr.  Ben-Haim.  in 
his  capacity  as  a  contractor-consultant 
to  the  licensee,  had  prepared  the  license 
application  (NRC  Form  313)  dated 
February  21. 1996.  for  Newark  Medical 
Associates,  and  that  the  license 
application  was  inaccurate  in  that  it 
named  Gerard  W.  Moskowitz,  M.D..  (Dr. 
Moskowitz)  as  the  only  authorized  user 
and  Radiation  Safety  Officer  (RSO) 
without  Dr.  Moskowitz's  consent  or 
knowledge,  and  without  Dr. 
Moskowitz's  ever  having  been  affiliated 
or  associated  with  the  licensee.  Dr. 
Moskowitz  did  not  ever  perform  the  role 
of  authorized  user  or  RSO  at  the 
licensee's  facility,  and  did  not  become 
aware  that  he  was  listed  on  the 
application  and  the  license  until 
notified  by  the  NRC  on  February  6, 
1997.  more  than  four  months  after  the 
license  was  originally  issued.  These 
inaccurate  statements  in  the  license 
application  prepared  by  Dr.  Ben-Haim, 
formed,  in  part,  the  basis  for  the 
issuance  of  the  license  to  Newark 
Medical  Associates  on  September  25, 
1996. 

During  the  period  from  November 
1997  through  February  6,  1997,  Dr.  Ben- 
Haim,  in  his  role  as  contractor- 
consultant  to  the  licensee,  aided  and 
assisted  the  licensee  in  continuing  to 
conduct  NRC-licensed  activities  even 
though  the  licensee  did  not  employ  the 
authorized  user  or  the  RSO  named  in 
the  license  application  and, 
subsequently,  on  the  NRC  license,  nor 
did  the  named  individual  serve  in  these 
capacities.  Based  on  the  results  of  the  01 
investigation,  the  NRC  has  determined 
that  Dr.  Ben-Haim's  actions  constitute 
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violations  of  10  CFR  30.10.  "Deliberate 
misconduct",  as  follows: 

A.  10  CFR  30.10  (a)(1),  (c)(1)  and 
(c)(2)  require,  in  part,  that  any 
contractor  of  a  licensee  not  engage  in 
deliberate  misconduct  that  causes  or, 
but  for  detection,  would  have  catised.  a 
licensee  to  be  in  violation  of  any  rule, 
regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  any  license 
issued  by  the  Commission;  or  any 
requirement,  procedure,  instruction, 
contract,  purchase  order  or  policy  of  a 
licensee. 

1.  10  CFR  35.21  requires  that  a 
licensee  appoint  a  Radiation  Safety 
Officer  responsible  for  implementing 
the  radiation  safety  program;  and 
requires  that  the  licensee,  through  the   > 
Radiation  Safety  Officer,  ensure  that 
radiation  safety  activities  are  being 
performed  in  accordance  with  approved 
procedures  and  regulatory  requirements 
in  the  daily  operation  of  the  licensee's 
byproduct  material  program. 

10  CFR  35.13  requires  that  a  licensee 
apply  for  and  receive  a  license 
amendment  before  it  changes  Radiation 
Safety  Officers. 

Byproduct  Material  License  No.  29- 
30282-01,  Condition  12,  dated 
September  25,  1996  states  that  the 
Radiation  Safety  Officer  for  this  License 
is  Gerard  W.  Moskowitz,  M.D. 

Ehuing  the  period  from  November 
1996  through  February  6,  1997,  Dr.  Ben- 
Haim  caused  Newark  Medical 
Associates  to  be  in  violation  of  the 
requirements  in  Section  IIl.A.l  above  by 
performing  the  functions  of  the 
Radiation  Safety  Officer  (RSO),  even 
though  he  knew  that:  (1)  The  RSO 
named  on  the  license  application  and, 
subsequently,  on  the  license,  was 
Gerard  Moskowitz,  M.D..  and  (2)  he.  Dr. 
Ben-Haim,  was  not  the  RSO  named  on 
the  license  application  or  the  license. 

2.  10  CFR  35.11  (a)  and  (b)  permit  an 
individual  to  use  licensed  material  for 
medical  use  only  in  accordance  with  a 
s{}ecific  license  issued  by  the 
Commission  or  under  the  supervision  of 
an  authorized  user  as  provided  in  10 
CFR  35.25. 

10  CFR  35.53(cK3)  requires,  in  part, 
that  the  licensee  retain  a  record  of  the 
measurement  of  each  dosage  of  a 
photon-emitting  radionuclide  prior  to 
medical  use  to  include,  among  other 
things,  the  prescribed  dosage.  Pursuant 
to  10  CFR  35.2:  Prescribed  dosage 
means  the  quantity  of 
radiopharmaceutical  activity  as 
documented  in  a  written  directive  or 
diagnostic  clinical  procedures  manual 
or  in  any  appropriate  record  in 
accordance  with  the  directions  of  the 
authorized  user;  Writtei}  directive  means 
an  order  in  writing  for  a  specific  patient 


dated  and  signed  by  an  authorized  user; 
Diagnostic  clinical  procedures  manual 
means  a  collection  of  written 
procedures  that  includes,  among  other 
things,  where  each  diagnostic  procedure 
has  been  approved  by  the  authorized 
user  and  the  radiopharmaceutical, 
dosage,  and  route  of  administration;  and 
Authorized  user  means  a  physician, 
dentist,  or  podiatrist  who  is  (1)  Board 
certified  by  at  least  one  of  the  boards 
listed  in  Paragraph  (a)  of  10  CFR  Part  35, 
sections  35.910,  35.920,  35.930,  35.940, 
35.950,  or  35.960,  (2)  identified  as  an 
authorized  user  on  a  Commission  or 
Agreement  State  license  that  authorizes 
the  medical  use  of  byproduct  material, 
or  (3)  identified  as  an  authorized  user 
on  a  permit  issued  by  a  Commission  or 
Agreement  State  specific  license  of 
broad  scope  that  is  authorized  to  permit 
the  medical  use  of  byproduct  material. 
Byproduct  Material  License  No.  29- 
30282-01,  dated  September  25, 1996, 
states  in  Condition  13,  that  licensed 
material  is  only  authorized  for  use  by, 
or  imder  the  supervision  of,  Gerard  W. 
Moskowitz,  M.D. 

Byproduct  Material  License  No.  29- 
39282-01,  dated  September  25, 1996, 
requires  in  part,  in  Condition  14,  that 
the  licensee  conduct  its  program  in 
accordance  with  the  statements,  ' 
-representations,  and  procedures 
contained  in  the  Application  dated 
February  21, 1996.  This  application, 
which  was  prepared  by  Dr.  Ben-Haim. 
requires,  in  Item  10.6,  "Ordering  and 
Receiving",  that  the  licensee  follow 
procedures  in  Appendix  K  to  Regulatory 
Guide  10.8,  Revision  2.  The  procedures 
in  Appendix  K  require,  in  part,  that  the 
Radiation  Safety  Officer  or  a  designee 
must  authorize  each  order  for 
radioactive  materials  and  ensure  that 
the  requested  materials  and  quantities 
are  authorized  by  the  license  for  use  by 
the  requesting  authorized  user. 

During  the  period  from  November 
1996  through  February  6, 1997,  Aharon 
Ben-Haim,  who  is  not  a  physician, 
caused  Newark  Medical  Associates  to  be 
in  violation  of  the  requirements  in 
Section  III.A.2  above  by  prescribing,  in 
writing,  the  radiopharmaceuticals  and 
dosages  to  be  ordered  and  administered 
to  patients  by  technologists  for  bone 
scans  and  cardiac  images  (which  are 
medical  uses),  even  though  he  knew 
that:  (1)  He  was  not  an  authorized  user 
nor  under  the  supervision  of  an 
authorized  user;  (2)  he  had  prepared  the 
Newark  Medical  Associates  license 
application  to  specify  the  name  of 
Gerard  Moskowitz  as  the  sole  physician 
authorized  user  and  Radiation  Safety 
Officer;  (3)  Gerard  Moskowitz,  as  the 
sole  physician  user  named  on  the 
license,  was  the  only  individual  who 


could  prescribe  a  radiopharmaceutical 
and  dosage  for  a  technologist  to 
administer  to  a  patient;  and  (4)  Gerard 
Moskowitz,  as  the  Radiation  Safety 
Officer  named  on  the  license,  was  the 
only  individual  who  could  authorize,  or 
delegate  to  a  technologist  the  authority 
to  authorize,  each  order  of  byproduct 
material  for  medical  use. 

IV 

Based  on  the  above,  the  NRC  staff  has 
concluded  that  Dr.  Ben-Haim,  acting  as 
a  contractor  consultant  to  the  licensee, 
deliberately  caused  the  licensee  to  be  in 
violation  of  NRC  requirements  by  the 
licensee's  conducting  licensed  activities 
without  the  authorized  user  or  RSO 
named  on  the  license  application  and 
on  the  NRC  license.  The  NRC  must  be 
able  to  rely  on  the  licensee  and  its 
contractors  to  comply  with  NRC 
requirements.  Consequentiy,  I  lack  the 
requisite  reasonable  assurance  that 
licensed  activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public,  including  patients 
receiving  radiation  from  byproduct 
material  for  medical  purposes,  will  be 
protected  if  Dr.  Ben-Haim  is  p>ermitted 
at  this  time  to,  be  involved  in  NRC- 
licensed  activities.  Therefore,  the  public 
health,  safisty  and  interest  require  that 
Dr.  Ben-Haim  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  Dr.  Ben-Haim's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  effective. 

V 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  30.10,  Part  35, 
and  10  CFR  150.20,  It  Is  Hereby  Ordered 
That,  Effective  Immediately, 

1.  The  Order  of  July  31. 1997.  is 
superseded,  in  its  entirely. 

2.  Dr.  Ben-Haim  is  pronibited  from 
engaging  in  NRC-licensed  activities  for 

a  period  of  five  years  from  July  31, 1997. 
This  prohibition  applies  to  Dr.  Ben- 
Haim  as  an  officer,  employee, 
contractor,  consultant,  or  other  agent  of 
a  licensee  and  includes,  but  is  not 
limited  to:  (1)  Any  use  of  NRC-licensed 
materials;  (2)  supervising  licensed 
activities,  including  (but  not  limited  to) 
hiring  of  individuals  engaged  in 
licensed  activities  or  directing  or 
managing  individuals  engaged  in 
licensed  activitiei;  (3)  any  involvement 
in  radiation  safety  activities  including 
(but  not  limited  to)  functions  of  the 
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Radiation  Safety  Officer:  and  (4) 
development  of  license  applications, 
procedures,  and  policies  to  meet  license 
requirements,  providing  training  to  meet 
license  requirements,  and  providing 
professional  services  to  meet  license 
requirements.  NfRC-licensed  activities 
are  those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  NRC 
license,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  in  areas  of  NRC 
jurisdiction  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

3.  For  those  facilities,  other  than 
Newark  Medical  Associates,  P. A.,  where 
Dr.  Ben-Haim  was  involved  in  NRC- 
licensed  activities  as  of  July  31, 1997, 
Dr.  Ben-Haim  must:  (1)  hnmediately 
cease  such  activities;  (2)  inform  the  NRC 
of  the  name,  address  and  telephone 
number  of  the  NRC-licensed  entities 
where  the  activities  were  being 
conducted:  and  (3)  provide  a  copy  of 
this  order  to  all  such  NRC-licensed 
entities  within  five  business  days  of  any 
ruling  by  an  NRC  Atomic  Safety  and 
Licensing  Board  upholding  the 
immediate  effectiveness  of  this 

■  requirement  of  this  Order  or,  if  Dr.  Ben- 
Haim  does  not  challenge  the  immediate 
effectiveness  of  this  Order,  within  five 
business  days  of  the  termination  of  the 
time  to  request  a  hearing  in  Section  VI 
of  this  Order. 

4.  For  those  facilities,  other  than 
Newark  Medical  Associates,  P.A.,  where 
Dr.  Ben-Haim  was  involved  in  NRC- 
licensed  activities  for  the  period 
beginning  three  years  prior  to  the  date 
of  this  Order,  Dr.  Ben-Haim  must, 
within  30  days  of  the  date  of  this  Order, 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  NRC- 
licensed  entities  where  those  activities 
were  conducted. 

5.  For  the  five  years  immediately 
following  the  five  year  prohibition  in 
paragraph  V.2,  the  first  time  that  Dr. 
Ben-Haim  is  employed  or  involved  in 
NRC-licensed  activities  following  the 
five  year  prohibition,  he  shall  notify  the 
Director,  Office  of  Enforcement,  at  the 
address  in  Section  VI  below,  within  20 
days  of  engaging  in  NRC-licensed 
activities,  including  activities  under  an 
Agreement  State  license  when  activities 
under  that  license  are  conducted  in 
areas  of  NRC  jurisdiction  pursuant  to  10 
CFR  150.20.  This  notice  shall  include 
the  name,  address,  and  telephone 
number  of  the  NRC  or  Agreement  State 
licensee  and  the  location  where  licensed 
activities  will  be  performed:  and  shall 
include  a  statement  as  to  why  the  NRC 
should  have  confidence  that  Dr.  Ben- 
Haim  will  not.  in  the  future,  commit 
deliberate  violations  of  Commission 
requirements. 


The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  the  licensee  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202.  Dr. 
Ben-Haim  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order  and  may 
request  a  hearing  on  this  Order,  on  or 
before  September  19. 1997.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Dr.  Ben- 
Haim  may  consent  to  this  Order.  Unless 
Dr.  Ben-Haim  consents  to  this  Order,  Dr. 
Ben-Haim  shall,  in  writing  and  imder 
oath  or  affirmation,  specifically  admit  or 
deny  each  allegation  or  charge  made  in 
this  Order  and  shall  set  forth  the  matters 
of  fact  and  law  on  which  Dr.  Ben-Haim 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order  • 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Atomic  Safety  and 
Licensing  Board  appointed  to  preside  in 
this  proceeding.  Copies  shall  also  be 
sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I.  475  Allendale  Road.  King 
of  Prussia,  Pennsylvania  19406,  and  to 
Dr.  Ben-Haim  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Dr. 
Ben-Haim.  If  a  person  other  than  Dr. 
Ben-Haim  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr.  Ben- 
Haim  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Dr. 
Ben-Haim  may,  in  addition  to 
demanding  a  hearing,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 


error.  The  Atomic  Safety  and  Licensing 
Board  designated  to  preside  in  the 
proceeding  on  the  Order  of  July  31 , 
1997,  has  already  granted  a  joint  motion 
in  which  it  set  September  3, 1997,  as  the 
date  by  which  Dr.  Ben-Haim  should 
move  to  set  aside  the  immediate 
effectiveness  of  this  Order. 

In  the  absence  of  any  request  for 
hearing,  or  v*rritten  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  on 
September  19, 1997,  without  further 
order  or  proceedings.  If  an  extension  of 
time  for  requesting  a  hearing  has  been 
approved,  the  provisions  specified  in 
^oction  rV  shall  be  final  when  the 
extension  expires  if  a  hearing  request 
has  not  been  received.  An  Answer  or  a 
Request  for  Hearing  Shall  Not  Stay  the 
Immediate  Effectiveness  of  this  Order. 

Dated  at  Rockville.  Maryland  this  27th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieuei  naii, 
Director,  Office  of  Enforcement. 
IFR  Doc.  97-23695  Filed  9-5-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Applications  for  Uconaas  To  Import/ 
Export  Nuclear  Waste 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  licenses  to 
import  and  export  radioactive  waste 
materials.  Copies  of  the  applications  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Stiwt.  N.W.. 
Washington.  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  h«  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington 
D.C.  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555;  and  the  Executive  Secretary. 
U.S.  Department  of  State.  Washington. 
D.C.  20520. 

The  information  concerning  the 
application  follows. 

NRC  Import  and  Export  Licenee 
AppUcationfl 


Name  of  applicant;  date  of  appli- 
cation, date  received,  application 
numt)er 


Diversified  Scientific  Services 

July  23.  1997 

July  25,  1997 

IW004 

Diversified  Scientific  Services 

July  23.  1997 

July  25,  1997 

XW002 


Description  of  material 


Material  type 


Radioactive  waste  in  the  fonn  of 
liquid  products. 

Radioactive  waste  in  1t)e  form  of 
solids. 


Total 
(kilograms)qty 


15,000,000 


15.000.000 


Dated  this  28th  day  of  August  1997  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Hauber, 

Director,  Division  ofNonproliferation, 
Exports  and  Multilateral  Relations  Office  of 
International  Programs. 

[PR  Doc.  97-23699  Filed  9-5-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282.  50-306  and  72-1(q 

Northern  States  Power  Company, 
Prairie  Island  Nuclear  Plant  and  Prairie 
island  Independent  Spent  Fuel  Storage 
Installation,  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
May  28,  1997,  filed  by  the  Prairie  Island 
Indian  Community  (Petitioners)  under 
Section  2.206  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  2.206).  The 
Petition  requested  that  the  NRC  (1) 
determine  that  Northern  States  Power 
Company  (the  licensee)  violated  the 
requirements  of  10  CFR  72.122(1)  by 
using  its  Materials  License  No.  SNM- 
2506  for  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  prior  to 
establishing  conditions  for  safely 
unloading  the  TN-40  dry  storage 
containers:  (2)  suspend  Materials 
License  No.  SNM-2506  for  cause  under 
10  CFR  50.100  until  such  time  as  all 
significant  issues  in  the  unloading 
process,  as  described  in  the  Petition, 
have  been  resolved,  the  unloading 
process  has  been  demonstrated,  and 
until  an  independent  third-party  review 
of  the  TN-40  unloading  procedure  has 
been  conducted;  (3)  provide  Petitioners 
an  opportunity  to  participate  fully  in  the 
reviewing  of  the  unloading  procedure 
for  the  TN-40  cask,  hold  bearings  and 
allow  Petitioners  to  participate  fully  in 
these  and  any  other  procedures  initiated 
in  response  to  the  Petition:  and  (4) 
update  the  Technical  Specifications  for 


the  Prairie  Island  ISFSI  to  incorporate 
mandatory  imlodding  procedure 
requirements. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition  should  be  denied  for  the 
reasons  stated  in  the  "Director's 
Decision  Under  10  CFR  2.206"  (DD-97- 
18),  the  complete  text  of  which  follows 
this  notice.  The  decision  and  documents 
cited  in  the  decision  are  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis.  MN. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  therein,  this  decision  will 
become  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Conunission,  on  its  own 
motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Under  10  CFR  2.206 
L  Introduction 

On  May  28, 1997,  the  Prairie  Island 
Indian  Community  filed  a  Petition 
pursuant  to  Section  2,206  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206)  requesting  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  take 
action  to  accomplish  the  following: 

1.  Determine  that  Northern  States 
Power  (NSP)  violated  the  requirements 
of  10  CFR  72.122(1)  by  using  its 
Materials  License  No.  SNM-2506  for  an 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  prior  to  establishing 
conditions  for  safely  unloading  the  TN- 
40  dry  storage  containers: 


End  use 


For  processing  into  solids  &  re- 
turn to  Canada. 


Rtn  of  waste  after  processing  .... 


Country  of 

origin 


Canada 


Canada. 


2.  Suspend  Materials  License  No. 
SNM-2506  for  cause  under  10  CFR 
50.100  until  such  time  as  all  significant 
issues  in  the  unloading  process,  as 
described  herein  [the  Petition),  have 
been  resolved,  the  unloading  process 
has  been  demonstrated,  and  until  an 
independent  third-party  review  of  the 
TN-40  unloading  procedure  has  been 
conducted: 

3.  Provide  Petitioners  an  opportunity 
to  participate  fully  in  the  reviewing  of 
the  unloading  procedure  for  the  TN— 40 
cask,  bold  hearings  and  allow 
Petitioners  to  participate  fully  in  these 
and  any  other  procedures  initiated  in 
response  to  this  Petition;  cmd 

4.  Update  the  Technical 
Specifications  (TS)  for  the  Prairie  Island 
ISFSI  to  incorporate  mandatory 
imloading  procedure  requirements. 

The  Petition  has  been  referred  to  me 
pursuant  to  10  CFR  2.206.  The  NRC 
letter  dated  June  27,  1997,  to  Byron 
White,  on  behalf  of  the  Petitioners, 
acknowledged  receipt  of  the  Petition 
and  provided  the  NRC  staff's 
determination  that  the  Petition  did  not 
require  immediate  action  by  the  NRC.  A 
notice  of  receipt  was  published  in  the 
Federal  Register  on  July  3, 1997  (62  FR 
36085). 

On  the  basis  of  the  NRC  staff's 
evaluation  of  the  issues  and  for  the 
reasons  given  below,  the  Petitioners' 
requests  are  denied. 

n.  Background 

On  October  19, 1993,  the  NRC  issued 
Materials  License  No.  SNM-2506  to 
NSP  (the  licensee)  to  allow  storage  of 
spent  nuclear  fuel  in  TN-40  dry  storage 
casks,  designed  by  Transnuclear 
Incorporated,  at  the  ISFSI  located  at  the 
Prairie  Island  Nuclear  Plant.  No  spent 
nuclear  fuel  was  allowed  to  be  loaded 
into  a  storage  cask  at  Prairie  Island  until 
several  preoperational  license 
conditions  were  satisfied.  Among  the 
preoperational  license  conditions  were  a 
required  training  exercise  (dry-ruA)  of 
the  loading,  handling,  and  imloading 
activities  for  the  TN-40  casks  and  the 
implementation  of  written  procedures 
describing  the  actions  to  be  taken  during 
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operation,  off-normal,  and  emergency 
conditions  associated  with  the  Prairie 
Island  ISFSI.  The  NRC  issued  TS 
defining  operating  limits,  surveillance 
requirements,  design  features,  and 
administrative  controls  as  Appendix  A 
to  Materials  License  No.  SNM-2506. 

A  report  dated  April  20.  1995. 
submitted  by  the  licensee  to  the  NRC 
pursuant  to  10  CFR  72.82(e),  provided 
the  results  of  the  preoperational  tests 
that  were  required  to  be  performed  by 
the  licensee  before  loading  of  spent  fuel 
into  a  TN-40  cask.  On  May  11,  1995,  the 
NRC  granted  a  schedular  exemption  to 
the  provision  of  10  CFR  72.82(e)  that 
requires  licensees  to  submit  the 
preoperational  test  results  at  least  30 
days  before  receipt  of  spent  fuel  into  the 
ISFSI.  The  basis  for  the  exemption  was 
the  fact  that  the  NRC  staff  had  reviewed 
cask  fabrication  records,  observed 
portions  of  the  preoperational  test 
activities  as  they  occurred,  and 
completed  its  review  of  the  report 
submitted  on  April  20,  1995.  On  May 
12,  1995.  the  licensee  began  loading 
spent  fuel  assemblies  into  a  TN-40  cask. 
The  licensee  subsequently  placed  the 
cask,  and  casks  loaded  since  that  time, 
onto  the  storage  pad  within  the  Prairie 
Island  ISFSI. 

NRC  regulations  include  a 
requirement  that  an  ISFSI  be  designed 
to  provide  for  the  ready  retrieval  of 
spent  fuel  or  high-level  radioactive 
waste  for  further  processing  or  disposal. 
This  regulation.  10  CFR  72.122(1). 
provides  as  follows: 

Retrievability.  Storage  systems  must  be 
designed  to  allow  ready  retrieval  of  spent 
fuel  or  high-level  radioactive  waste  for 
further  processing  or  disposal. 

Certain  events  or  conditions  could 
warrant  removing  a  TN— 40  cask  from 
the  Prairie  Island  ISFSI  and  returning  it 
to  the  spent  fuel  pool  and  unloading  the 
stored  hiel  assemblies.  In  addition  to  the 
regulatory  requirements  in  10  CFR 
72.122(1)  pertaining  to  retrieval  of  the 
fuel  assemblies  for  further  processing  or 
disposal,  the  TS  for  the  Prairie  Island 
ISFSI  requires  the  licensee  to  take 
corrective  actions  in  response  to  those 
design-basis  events  or  conditions  that 
may  challenge  the  integrity  of  the 
storage  cask  or  the  cladding  of  the  spent 
fuel  assemblies.  For  example.  Section 
2.3.  "Maximum  Cask  Lifting  Height." 
Section  3/4.3,  "Maximum  Helium  Leak 
Rate,"  and  Section  3/4.5,  "Maximum 
Cask  Surface  Temperatiue,"  of  the  TS 
include  provisions  for  unloading  of  a 
TN— 40  storage  cask  in  response  to  the 
specified  events  or  conditions. 

NRC  regulations  in  10  CFR  Part  72 
require  that  the  design  of  the  storage 
system  and  the  procedures  implemented 


by  specific  licensees  support  the 
unloading  activity,  whether  it  is  being 
performed  to  allow  further  processing  or 
disposal  of  the  spent  fuel  or  it  is 
required  as  part  of  the  response  to  an 
unplanned  event  or  condition,  while 
preventing  gross  ruptures  of  the  fuel 
cladding  in  order  to  prevent  operational 
safety  problems.  Unloading  procedures 
should  also  include  contingencies  in 
case  fuel  cladding  has  degraded  during 
storage  such  that  additional  measures 
are  necessary  to  address  increased 
radiological  hazards  during  the 
unloading  process. 

NRC  regulations,  facility  licenses,  and 
NRC-approved  quality  assurance 
programs  require  licensees  to  establish 
and  maintain  a  formal  process  for  the 
preparation  and  issuance  of  procedures 
and  changes  thereto.  NRC  assessments 
of  licensee  procedures  are  generally 
conducted  as  part  of  the  NRC's 
inspection  program.  In  this  instance,  the 
major  procedures  pertaining  to  dry  cask 
storage  activities  at  Prairie  Island, 
including  the  procedure  for  unloading  a 
cask,  were  reviewed  by  the  NRC  staff 
during  a  special  inspection  conducted 
from  January  24  through  May  11,  1995. 
In  addition  to  the  review  of  the 
licensee's  facility  and  procedures,  the 
NRC  inspectors  observed  preoperational 
testing  that  the  licensee  was  required  to 
perform  before  loading  casks  with  spent 
fuel  assemblies.  The  inspection  findings 
are  docvmiented  in  NRC  Inspection 
Report  50-282/95002;  50-306/95002; 
72-1 0/95002 (DRP),  dated  June  30.  1995. 
The  NRC  inspectors  identified  several 
instances  in  which  the  procedures  for 
dry  cask  storage  activities  that  the 
licensee  had  in  place  at  the  begirming  of 
the  inspection,  including  the  procedures 
for  loading  and  unloading  of  the  TN— 40 
casks,  did  not  ensure  compliance  with 
the  requirements  of  the  license. 
Although  the  inspectors  were  able  to 
verify  that  the  licensee  corrected  the 
identified  procedural  deficiencies 
during  the  course  of  the  inspection,  a 
Notice  of  Violation  was  issued  to  the 
licensee  for  failing  to  satisfy  Criterion  V 
of  Appendix  B  to  10  CFR  Part  50.  which 
for  activities  affecting  quality,  requires 
the  preparation  and  adherence  to 
procedures  appropriate  to  the 
circumstances.  In  addition,  the 
inspectors  identified  weaknesses  in  the 
licensee's  initial  performance  in 
overseeing  the  activities  of  the  cask 
vendor  and  in  overall  planning  for  dry 
cask  storage  activities.  However,  on  the 
basis  of  the  licensing  reviews  and 
inspection  findings,  documented  in 
Inspection  Report  50-282/95002;  50- 
306/95002;  72-10/95002(DRP).  tiie  NRC 
staff  concluded  that  as  of  May  1995,  the 
licensee  had  corrected  the  identified 


deficiencies  and  was  ready  to  safely 
load  and,  if  necessary,  unload  spent 
nuclear  fuel  in  TN-40  casks. 

In  July  1995,  the  NRC  staff  issued  an 
action  plan  for  dry  cask  storage  to 
manage  the  resolution  of  a  variety  of 
technical  and  process  issues  that  were  ^ 
identified  during  the  licensing  reviews, 
and  inspections  completed  for  the  first 
several  ISFSI  facilities.  An  item  related 
to  the  loading  and  unloading  of  dry 
storage  casks  was  added  to  the  action 
plan,  in  part  to  ensure  that  the 
importance  of  the  unloading  procedures 
was  emphasized  to  licensees  and 
technical  issues  related  to  unloading 
problems  were  resolved.  Addition  of  an 
item  pertaining  to  unloading  was 
deemed  prudent  because  the  staff 
observed  that  some  unloading 
procedures  implemented  by  licensees 
neglected  to  consider  contingencies  and 
assumptions  related  to  possible  fuel 
degradation,  gas  sampling  techniques, 
cask  design  issues,  radiation  protection, 
requirements,  and  the  thermal-hydraulic 
behavior  of  a  cask  during  the  process  of 
cooling  and  filling  it  wi&  water  from 
the  spent  fuel  pool. 

To  implement  the  action  plan,  the 
NRC  staff  formed  a  working  group  to 
identify  issues  associated  with  loading 
and  unloading  processes  for  dry  storage 
casks  and  to  propose  means  of 
informing  the  industry  and  the  NRC 
staff  of  those  issues.  "The  working  group 
considered  industry  experiences, 
concerns  identified  during  reviews  and 
inspections,  and  other  issues  related  to 
loading  and  unloading  procedures.  The 
working  group  completed  its  reviews  in 
April  1996.  The  concerns  related  to 
unloading  procediues  reviewed  by  the 
working  group  were  found  to  involve 
either  (1)  isolated  occurrences  that  had 
been  adequately  resolved  by  site- 
specific  corrective  actions  or  (2)  generic 
issues  that  were  addressed  by 
incorporating  remedial  measures  into 
ongoing  staff  activities,  such  as  the 
preparation  of  revised  inspection 
procedures  or  other  guidance 
documents. 

To  fulfill  some  of  the  goals  included 
in  its  dry  cask  storage  action  plan,  the 
NRC  staff  has  emphasized  the 
importance  of  unloading  procedures 
and  shared  observations  with  licensees 
using  or  considering  dry  cask  storage 
during  opportunities  such  as  the  Spent 
Fuel  Storage  and  Transportation 
Workshop  held  in  May  1996  and 
meetings  with  individual  licensees.  The 
staff  revised  inspection  procedures  to 
specifically  instruct  NRC  inspectors  to 
review  imloading  procedures  developed 
by  licensees  and  to  identify  those  issues 
that  warrant  particular  attention. 
Guidance  included  in  NRC  Inspection 
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Procedure  60855,  "Operation  of  an 
ISFSI,"  issued  February  1,  1996,  states: 

For  unloading  activities,  attention  should 
be  paid  to  how  the  licensee  has  prepared  to 
deal  with  the  potential  hazards  associated 
with  that  task.  Some  potential  issues  may 
include:  the  radiation  exposure  associated 
with  drawing  and  analyzing  a  sample  of  the 
canister's  potentially  radioactive  atmosphere; 
steam  flashing  and  pressure  control  as  water 
is  added  to  the  hot  canister;  and  filtering  or 
scrubbing  the  hot  steam/gas  mixture  vented 
from  the  canister,  as  it  is  filled  with  water. 

Similar  guidance  was  included  in 
NUREG-1536.  "Standard  Review  Plan 
for  Dry  Cask  Storage  Systems,"  issued  in 
January  1997.  Application  of  the  revised 
guidance  ensures  that  recent  and  future 
reviews  will  address  the  adequacy  of 
unloading  procedures  developed  by 
licensees.  The  staff  also  issued  NRC 
Information  Notice  97-51,  "Problems 
Experienced  with  Loading  and 
Unloading  Spent  Nuclear  Fuel  Storage 
and  Transportation  Casks,"  dated  July 
11. 1997.  to  inform  licensees  of 
operating  experiences  and  problems 
encoiutered  with  the  loading  and 
unloading  of  storage  and  transportation 
casks  for  spent  nuclear  fuel. 

To  address  those  ISFSIs  that  began 
operation  before  the  improvements  in 
the  NRC's  review  and  inspection 
guidance,  the  staff  performed  audits  or 
inspections  of  those  licensee  prt}grams 
for  which  the  inspection  record  did  not 
document  whether  the  unloading 
procedures  adequately  addressed  the 
major  issues  included  in  the  action 
plan.  Regarding  Prairie  Island,  the  staff 
reviewed  the  available  information  and 
determined  that  additional  reviews  or 
inspections  were  not  necessary  because 
the  assessment  of  the  imloading 
'  procedure  performed  as  part  of  the 
insf>ection  documented  in  NRC 
Inspection  Report  50-282/95002;  50- 
306/95002;  72-10/95002(DRP) 
adequately  addressed  the  concerns 
included  in  the  NRC  action  plan. 

in.  Diacuasion 

The  Petition  requests  four  actions  by 
the  NRC  on  the  basis  of  the  contention 
that  the  unloading  procedure 
implemented  by  the  licensee  was 
inadequate  and,  therefore,  the  licensee 
violated  the  NRC  regulation  requiring  it 
to  have  the  ability  to  readily  retrieve 
spent  fiiel  or  high-level  radioactive 
waste  for  further  processing  or  disposal. 

Item  1:  Determine  That  the  Licensee 
Violated  10  CFR  72.122(1) 

In  support  of  the  Petition's  contention 
that  the  licensee  violated  NRC 
requirements,  the  Petitioners  claim  that 
the  procedure  to  unload  a  TN-40  cask 
at  Prairie  Island  has  not  been  adequately 
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evaluated  or  tested  because  neither  the 
NRC  nor  NSP  has  completely 
demonstrated  that  a  TN-40  dry  cask  can 
be  unloaded  after  it  has  remained  on  the 
storage  pad  for  a  number  of  years.  The 
Petitioners  state  that  their  request  is 
supported  by  the  fact  that  the 
preoperational  test  results  for  the  Prairie 
Island  ISFSI  were  submitted  to  the  NRC 
on  the  day  before  the  unloading 
procedure  was  approved  by  the 
licensee's  Operations  Committee.  The 
Petitionere  also  express  concern  that 
only  portions  of  the  licensee's 
unloading  procedure  were.te8ted  during 
the  required  preoperational  tests  and, 
therefore,  the  tests  did  not  provide 
assurance  that  an  unloading  can  be  done 
safely.  In  addition,  the  Petitioners  state 
that  procedures  for  unloading  a  cask 
should  address  specific  concerns 
regarding  failed  fuel  recovery  and 
possible  contamination  of  the  spent  fuel 
pool,  venting  of  radioactive  gases, 
functional  checks  of  radiation 
monitoring  and  ventilation  systems,  and 
the  build-up  of  steam  when  water  is 
pumped  into  the  cask  as  part  of  the 
imloading  process. 

As  previously  mentioned,  cask 
designs  and  associated  procedures  are 
required  to  support  the  unloading  of  the 
spent  fuel  assemblies  either  to  support 
further  processing  or  disposal  or  in 
response  to  an  unplanned  event  or 
condition  that  may  challenge  the 
integrity  of  the  storage  cask  or  the 
cladding  of  the  spent  fuel  assemblies. 
Althou^  the  NRC  staff  agrees  with  the 
Petitioners'  premise  that  actually 
unloading  a  storage  cask  would  likely 
result  in  licensees  learning  lessons  that 
could  result  in  additional  enhancements 
to  imloading  procedures,  the  staff  does 
not  agree  that  an  actual  demonstration 
of  the  unloading  procedure  at  Prairie 
Island  is  warranted.  In  addition  to  the 
staff's  review  of  the  procedure  for 
unloading  a  TN-40  cask  at  Prairie 
Island,  reasonable  assurance  that  the 
TN-40  casks  can  be  safely  unloaded  is 
provided  by  a  variety  of  experiences 
related  to  the  use  and  storage  of 
radioactive  materials.  These  experiences 
include  the  dry-run  exercises  that  were 
performed  to  verify  key  aspects  of 
unloading  procedures  for  the  TN-40 
cask;  related  research  sponsored  by  the 
commercial  nuclear  industry,  the  U.S. 
Department  of  Energy,  and  the  NRC; 
actual  loading  and  unloading  of 
transportation  casks;  loading  of  storage 
casks;  handling  of  spent  fuel  assemblies 
under  various  conditions;  and 
performing  relevant  maintenance  and 
engineering  activities  associated  with 
reactor  facilities. 

Regarding  the  Petitioners'  concerns 
pertaining  to  the  dates  of  the  submittal 


of  preoperational  tests  and  the  approval 
of  the  licensee's  unloading  procedure, 
the  NRC  staff  identified  this  discrepancy 
in  Inspection  Report  50-282/95002;  50- 
306/95002;  72-10/95002(DRP).  The 
administrative  controls  included  in  the 
TS  for  the  Prairie  Island  ISFSI  require 
that  the  Operations  Committee  review 
and  approve  procedures  and  changes 
thereto.  The  approval  of  the  Operations 
Committee  is  usually  the  last  step  in  the 
process  for  preparing  or  revising  a 
procedure.  The  fact  that  the  Operations 
Committee  approved  the  procedure 
shortly  after  submittal  of  the 
preoperational  test  results  and  before 
fuel  loading  satisged  the  preoperational 
license  condition  to  implement  written 
procedures  before  loading  spent  nuclear 
fuel  into  a  TN-40  cask.  This  matter  does 
not.  therefore,  represent  a  violation  of 
NRC  requirements  or  introduce 
concerns  pertaining  to  the  technical 
adequacy  of  the  unloading  procedure. 

-The  Petitioners  identified  several 
concerns  pertaining  to  the  lack  of 
specific  guidance  in  the  imloading 
procedure  to  address  a  scenario  in 
which  significant  fuel  degradation 
occurs  during  storage.  The  NRC  staff 
agrees  with  the  Petitioners  that  such  a 
scenario  would  complicate  the 
imloading  process  by  requiring 
additional  measures  and  precautions  to 
limit  the  release  of  radioactive  materials 
from  the  cask  into  parts  of  the  reactor 
facility  and  nearby  environs.  The 
licensee's  unloading  procedure  includes 
a  step  to  sample  the  atmosphere  within 
the  cask  cavity  to  test  for  radioactive 
and  flammable  gases  before  venting  the 
cask  cavity  and  loosening  the  bolts 
securing  the  cask  lid.  Following  the 
analysis  of  the  gas  sample,  the  licensee's 
unloading  procedure  includes  a  hold 
point  to  sdlow  personnel  to  determine 
whether  additional  steps  or  precautions 
are  warranted.  While  acknowledging 
many  of  the  Petitioners'  legitimate 
concerns  regarding  the  potential 
difficulties  in  retrieving  failed  fuel  from 
dry  storage  casks,  the  NRC  staff  has 
concluded  that  licensees  need  not  be 
required  to  incorporate  specific 
guidance  into  the  normal  unloading 
procedure  to  address  this  imlikely 
situation.  The  staff's  conclusion  is 
based,  in  part,  on  the  fact  that  the 
required  compensatory  actions  and 
precautions  needed  to  address  such 
situations  may  vary  significantly, 
depending  on  the  actual  results  from  the 
analysis  of  the  gas  sample.  Requiring  the 
licensee  to  include  contingencies  or 
steps  in  the  unloading  procedure  to 
address  the  unlikely  event  of  failed  fuel 
may  imnecessarily  complicate  and  delay 
the  imloading  of  fuel  assemblies  that 
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have  remained  intact  during  storage.  On 
the  basis  of  licensees'  experiences  in 
developing  and  implementing  plans  to 
address  the  problem  of  fuel  assemblies 
damaged  during  reactor  operations,  in 
handling  radioactive  wastes  of  various 
forms,  and  in  resolving  other 
comparable  problems,  the  NRC  staff  has 
confidence  that  licensees  could,  if 
necessary,  develop  a  plan  to  retrieve 
damaged  fuel  from  a  storage  cask  while 
minimizing  the  radiological 
consequences  to  plant  workers  and  the 
general  public.  In  addition  to  the 
general  confidence  of  the  NRC  staff  that 
the  technical  problems  associated  with 
retrieving  failed  fuel  could  be  overcome, 
requirements  for  plaiming  and 
executing  such  an  activity  are  contained 
in  the  licenses  issued  for  the  Prairie 
Island  ISFSI  and  the  Prairie  Island 
Nuclear  Generating  Plant,  and  NRC 
regulations  in  10  CFR  Parts  20,  50,  and 
72.  The  NRC  staff  has,  therefore, 
accepted  gas  sampling  and  deBned  hold 
or  decision  points  before  breaching  the 
cask  confinement  boundary  as  an 
adequate  means  to  address  concerns 
pertaining  to  the  unlikely  degradation  of 
fuel  assemblies  during  storage. 

The  specific  issues  raised  Dy  the 
Petitioners  to  support  their  claim  that 
the  licensee's  unloading  procedure  is 
deficient  are  addressed  below. 

(a)  Failed  Fuel  Considerations 

As  previously  discussed,  the  NRC 
staff  has  accepted  that  procedures 
developed  by  licensees  to  support 
unloading  of  dry  storage  casks  do  not 
need  to  address  the  retrieval  of  failed 
fuel  provided  that  measures  to  detect 
possible  fuel  degradation  and  a  defined 
hold  point  for  determination  of  possible 
compensatory  actions  are  appropriately 
placed  within  the  subject  procedures. 
As  documented  in  NRC  Inspection 
Report  50-282/95002;  50-306/95002; 
72-10/95002(DRP),  the  licensee  had 
originally  failed  to  incorporate  a  step  in 
the  unloading  procedure  for  taking  a 
gaseous  sample  from  the  cask  in  order 
to  ensure  that  fuel  degradation  had  not 
occurred  during  storage.  However,  in 
response  to  the  findings  of  the  NRC 
inspectors,  the  licensee  incorporated 
sampling  of  the  cask  atmosphere  and  a 
hold  point  for  deliberation  into  the 
unloading  procedure  and  the  revised 
procedure  was  in  place  before  spent 
nuclear  fuel  was  loaded  into  a  TN-40 
cask.  The  NRC  staff  has  found  that  this 
action,  in  combination  with  the 
requirement  that  spent  fuel  assemblies 
loaded  into  TN-40  casks  be  free  of  gross 
cladding  defects,  provides  reasonable 
assurance  that  the  licensee  will  not 
unknowingly  breach  the  confinement 
boundary  of  a  cask  containing  failed 


fuel.  In  the  unlikely  event  that  the 
gaseous  sample  indicates  that  spent  fuel 
assemblies  have  degraded  during 
storage,  the  unloading  procedure 
instructs  the  licensee's  Operations 
Committee  to  add  steps  or  precautions 
to  the  procedure  in  order  to  minimize 
the  radiological  consequences  of 
retrieving  the  failed  fuel.  The  NRC  staff 
has  found  this  approach  to  be 
acceptable  and  does  not  require  the 
licensee's  normal  unloading  procedure 
to  include  contingency  actions  to 
address  the  possible  release  of 
radioactive  materials  to  parts  of  the 
reactor  facility,  including  the  spent  fuel 
pool,  that  may  occur  if  fuel  assemblies 
degrade  during  storage.  The  NRC  staff 
believes,  however,  that  the  Petitioners 
have  identified  valid  concerns  regarding 
the  potential  recovery  of  fuel  assemblies 
that  have  unexpectedly  degraded  during 
storage.  As  previously  mentioned,  the 
staff  believes  that  the  regulations  and 
licenses  issued  by  the  NRC  require  the 
licensee  to  address  these  and  other 
problems  that  may  occur  in  the  unlikely 
event  that  fuel  assemblies  that  have 
degraded  during  storage  need  to  be 
unloaded  from  dry  storage  casks. 

(b)  Venting  of  Radioactive  Gases 

The  possible  need  to  vent  radioactive 
gases  from  a  cask  is  among  the  issues 
that  the  licensee  would  need  to  address 
if  the  required  sampling  of  the 
atmosphere  within  a  cask  indicates  that 
the  spent  fuel  assemblies  have 
experienced  unanticipated  degradation 
during  storage.  As  with  the  concern 
regarding  the  contamination  of  the  spent 
fuel  pool,  the  need  to  vent  the  cask 
while  minimizing  the  radiological 
consequences  of  unloading  a  cask 
containing  failed  fuel  is  an  issue  that  the 
licensee  would  need  to  address  before 
revising  the  procedure  and  proceeding 
with  the  unloading  process.  In  addition 
to  ensuring  that  the  unloading  activity 
results  in  occupational  doses  and  doses 
to  members  of  the  public  that  are  as  low 
as  is  reasonably  achievable  (see  10  CFR 
20.1101),  the  licensee  would  need  to 
perform  the  venting  of  a  cask  containing 
failed  fuel  in  accordance  with  the 
Prairie  Island  Nuclear  Generating  Plant 
Facility  Operating  Licenses,  associated 
TS,  and  applicable  regulations. 

(c)  Radiation  Monitors 

The  Petitioners  contend  that  the 
unloading  procedure  must  include  a 
"stop-check"  to  verify  that  ventilation 
systems  and  radiation  monitors  are 
functioning  before  the  venting  of  a  cask 
is  performed.  Although  agreeing  with 
the  Petitioners'  general  premise  that 
prerequisites  to  preforming  procedures 
should  include  establishing  confidence 


in  the  tools  and  equipment  being  used, 
the  NRC  staff  notes  that  during  the 
anticipated  unloading  of  spent  nuclear 
fuel  that  has  not  degraded  during 
storage,  special  ventilation  or  radiation 
monitoring  equipment  beyond  that 
specified  in  the  licensee's  unloading 
procedure  and  radiation  protection 
program  is  not  required.  The  unloading 
procedure  requires  the  involvement  of 
radiation  protection  personnel  and  the 
activity  must  be  controlled  in 
accordance  with  the  licensee's  radiation 
protection  program,  which  includes 
provisions  for  the  maintenance  and 
calibration  of  radiation  detectors. 
Although  the  venting  process  is  not 
expected  to  need  ventilation  systems 
equipped  with  filters  and  radiation 
monitors,  the  spent  fuel  pool  special 
ventilation  system  could  be  used  if 
necessary.  The  spent  fuel  pool  special 
ventilation  system  is  required  to  be 
operable  during  subsequent  steps  in  the 
procedure  if  spent  fuel  assemblies  are 
being  moved  and  the  system  must  be 
tested  and  maintained  in  accordance 
with  the  TS  for  the  Prairie  Island 
Nuclear  Generating  Plant.  In  the 
unlikely  event  that  the  licensee  needs  to 
unload  a  cask  containing  degraded  fuel 
assemblies,  confirming  the  operability 
of  those  ventilation  systems  and 
additional  radiation  monitoring 
equipment  being  used  to  minimize  the 
release  of  radioactive  materials  is  an 
activity  that  the  licensee  would  need  to 
address  before  revising  the  procedure 
and  proceeding  with  the  unloading 
process. 

(d)  Steam  Build-up 

The  Petitioners  expressed  concerns 
regarding  the  reaction  of  the  cask  and 
stored  fuel  assemblies  to  the 
introduction  of  spent  fuel  pool  water 
during  the  execution  of  the  unloading 
procedure.  The  unloading  procedure 
includes  the  partial  immersion  of  the 
TN-40  cask  into  the  spent  fuel  pool, 
connection  of  hoses  to  the  vent  and 
drain  connections,  and  the  slow 
introduction  of  spent  fuel  pool  water  to 
the  cask  cavity  and  stored  fuel 
assemblies.  The  procedure  instructs 
personnel  to  continuously  monitor  the 
temperature  and  pressure 
instrumentation  installed  on  the  vent 
connection  and  to  stop  pumping  water 
if  the  pressure  exceeds  10  psig  or  the 
temperature  exceeds  240  "F.  In  the 
staff's  judgment,  the  cooling  process 
imposed  by  these  limitations  on 
temperatures  and  pressures  at  the  vent 
port  of  the  cask  will  adequately  ensure 
that  the  cooling  of  the  cask  and  spent 
fuel  is  gradual  and,  thereby,  prevent 
safety  problems  that  could 
hypothetically  result  from  damage  to  the 
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cask  or  the  fuel  assemblies  because  of 
stresses  induced  by  a  poorly  controlled 
addition  of  cooling  water  bom  the  spent 
fuel  pool. 

The  Petitioners  expressed  concerns 
pertaining  to  the  range  of  the 
instrumentation  used  during  the  venting 
of  a  TN-40  cask  and  stated  that  higher 
ranges  for  temperature  and  pressure  are 
necessary.  The  instrumentation  ranges 
specified  in  the  unloading  procedure's 
drawing  of  the  cask  vent  port  adapter 
are  50-300  "F  for  temperature  and  0-30 
psig  for  pressure.  While  not  judging  if 
these  are  the  optimum  ranges  for  the 
instrumentation,  the  NRC  staff  finds  that 
the  ranges  are  adequate  to  support  the 
administrative  limits  of  240  °F  and  10 
psig  established  in  the  procedure  and 
the  related  response  action  of  stopping 
the  addition  of  water  to  the  cask  if  these 
administrative  limits  are  exceeded. 
Regarding  the  Petitioners'  concern 
regarding  the  need  to  post  hazard 
warnings  during  the  refilling  of  a  cask, 
the  unloading  procedure  does  include 
several  notes  and  precautions  to  remind 
personnel  that  the  fluid  exiting  the  vent 
port  may  present  radiological  and 
thermal  hazards. 

In  summary,  many  of  the  Petitioners' 
concerns  pertain  to  potential  problems 
with  unloading  spent  fuel  from  a  TN- 
40  cask  if  the  fuel  cladding  has 
degraded  during  storage.  While  "" 

acknowledging  that  such  concerns 
regarding  the  potential  difficulties  in 
retrieving  failed  fuel  from  dry  storage 
casks  are  legitimate,  the  NRC  staff  has 
concluded  that  licensees  need  not  be 
required  to  incorporate  specific 
guidance  into  the  normal  unloading 
procedure  to  address  this  unlikely 
situation.  On  the  basis  of  its  review  of 
the  information  provided  by  the 
Petitioners  and  its  reviews  of  the 
licensee's  procedure  for  unloading  TN- 
40  casks  at  Prairie  Island,  the  NRC  staff 
has  not  identified  violations  of  10  CFR 
72.122(1)  or  other  regulatory 
requirements  pertaining  to  the  content 
or  quality  of  the  licensee's  unloading 
procedure. 

Item  2:  Suspend  Materials  License  No. 
SNM-2506 

On  the  basis  of  the  contention  that  the 
licensee's  unloading  procedure  was 
inadequate,  the  Petitioners  requested 
that  Materials  License  No.  SNM-2506 
be  suspended  until  such  time  as  the 
significant  issues  in  the  unloading 
process  have  been  resolved,  the 
unloading  process  has  been 
demonstrated,  and  an  independent 
third-party  review  of  the  TN-40 


unloading  procedure  has  been  ■ 
conducted. ' 

As  previously  stated,  the  NRC  staff 
has  performed  a  review  of  the  procedure 
for  unloading  a  TN-40  cask  at  Prairie 
Island.  The  review,  including 
verification  that  the  licensee's 
unloading  procedure  was  revised  to 
address  deficiencies  identified  by  the 
NRC  inspectors,  is  documented  in  NRC 
Inspection  Report  50-282/95002;  50- 
306/95002;  72-10/95002(DRP).  The 
review  performed  during  the  NRC 
inspection,  subsequent  evaluations 
performed  by  the  NRC  staff  as  part  of 
the  activities  associated  with  the  dry 
cask  storage  action  plan  and  the  review 
of  this  Petition,  and  the  required  control 
of  the  procedure  in  accordance  with 
licensee  programs  developed  in 
accordance  with  NRC  regulations, 
facility  licenses,  and  f<IRC-approved 
quality  assurance  programs  provide 
reasonable  confidence  that  the  licensee 
could,  if  necessary,  safely  imload  a  TN- 
40  cask. 

Regarding  a  third-party  review,  the 
NRC  staffs  concern  about  the  quality  of 
licensees'  unloading  procedures  led  it  to 
include  the  issue  in  the  dry  cask  storage 
action  plan.  The  action  plan  provided  a 
framework  for  the  identification  and 
resolution  of  various  technical  and 
administrative  issues  related  to  the  use 
of  dry  storage  casks.  The  previously 
mentioned  actions  taken  by  the  NRC 
staff  and  licensees  adequately  resolved 
the  identified  issues  pertaining  to  cask 
unloading  procedures.  In  the  specific 
case  of  the  unloading  procedure  at 
Prairie  Island,  the  licensee  revised  the 
procedure  to  address  the  problems 
identified  by  the  staff  during  its 
inspection.  On  the  basis  of  &e  actions 
it  has  already  taken,  the  NRC  staff  does 
not  believe  that  the  situation  warrants 
additional  review  of  the  licensee's 
unloading  procedure  by  an  independent 
third  party. 

Item  3:  Allow  Petitioners  to  Review 
Procedure,  and  for  NRC  to  Hold 
Hearings  and  Allow  Petitioners  to 
Participate  in  the  Proceedings 

The  licensee  has  provided  the  NRC 
with  the  unloading  procedure, 
including  Revision  2,  dated  November 
8,  1996,  for  placement  into  the  public 
record,  and  the  Petitioners  have  been 
supplied  with  or  have  obtained  copies 


of  the  procedure  from  the  NRC's 
document  control  system.  Accordingly, 
Petitioners  have  had  the  opportimity  to 
review  a  recent  revision  of  the 
unloading  procedure.  For  the  reasons 
previously  discussed  in  this  decision, 
the  NRC  staff  sees  no  reason  to 
imdertake  additional  reviews  of  the 
procedure  or  to  initiate  a  formal 
proceeding  in  which  the  Petitioners 
could  participate.  Although  die  NRC  has 
decided  not  to  initiate  a  hearing  in 
response  to  this  Petition,  the  Petitioners 
are  encouraged  to  continue  their 
interactions  with  the  NRC  staff 
regarding  concerns  or  questions  about 
the  operation  of  the  Prairie  Island 
Nuclear  Generating  Plant  or  the  Prairie 
Island  ISFSI. 

Item  4:  Update  the  Technical 
Specifications  for  the  Prairie  Island 
ISFSI  to  Incorporate  Mandatory 
Unloading  Procedure  Requirements 

The  TS  for  ISFSIs  are  required,  by  10 
CFR  72.44,  to  include  requirements  in 
the  following  categories: 

(1)  Functional  and  operating  limits 
and  monitoring  instruments  and 
limiting  control  settings; 

(2)  Limiting  conditions; 

(3)  Surveillance  requirements; 

(4)  Design  features;  and 

(5)  Administrative  controls- 
Although  the  TS  for  the  Prairie  Island 

ISFSI  requires  that  TN-40  casks  be 
unloaded  if  certain  events  or  conditions 
defined  in  the  TS  are  satisfied,  the  TS 
do  not  include  specific  requirements  for 
the  imloading  process.  The  content  of 
the  TS  for  the  Prairie  Island  ISFSI  is 
typical  in  this  respect  since  neither  10 
CFR  72.44  nor  the  associated  regulatory 
guidance  documents  specify  that 
technical  specifications  should  include 
special  requirements  for  the  unloading 
procedure.2  Instead,  the  functional  and 
operating  limits,  limiting  conditions, 
administrative  controls,  and  other 
requirements  included  in  the  TS  for  the 
Prairie  Island  ISFSI  are  intended  to 
maintain  the  cask  and  stored  spent  fuel 
assemblies  within  the  limits  established 
for  safe  operation  during  storage  within 
the  ISFSI  and  activities  such  as  loading 
and  unloading  of  the  casks.  For  example 
TS  2.3  limits  the  allowable  lifting 
heights  during  movement  of  the  cask   . 


'  The  Petitioners  request  that  Materials  License 
No.  SNM-2506  be  suspended  for  cause  in 
accordance  with  10  CFR  50.100.  Provisions  for  the 
modificatioQ.  revocation,  or  suspension  of  the 
licenses  for  ISFSI  facilities  are  contained  in  10  CFR 
72.60.  The  possible  reasons  for  suspending  licenses 
for  ISFSIs  in  accordance  with  10  CFR  72,60  are 
similar  to  the  corresponding  reasons  for  suspending 
licenses  for  production  and  utilization  tacilities  in 
accordance  with  10  CFR  50.100. 


2  Recent  NRC  staff  guidance  pertaining  to  the 
appropriate  content  of  technical  specifications  is 
provided  in  NUREG-1536.  "Standard  Review  Plan 
for  Dry  Cask  Storage  Systems,"  published  in 
January  1997.  Similar  guidance  is  provided  by  NRC 
Regulatory  Guide  3.61.  "Standard  Format  and 
Content  for  a  Topical  Safety  Analysis  Report  for  a 
Spent  Fuel  Dry  Storage  Cask,"  issued  in  February 
1989,  and  NRC  Regulatory  Guide  3.48,  "Standard 
Format  and  Content  for  the  Safety  Analysis  Report 
for  an  Independent  Spent  Fuel  Storage  Installation 
(Dry  Storage). '  issued  in  October  1981. 
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from  the  ISFSI  and  TS  3/4.2  requires  a 
measurement  of  the  boron  concentration 
of  the  water  in  the  spent  fuel  pool  before 
water  is  introduced  to  the  cask  during 
the  unloading  process. 

The  absence  of  specific  requirements 
in  the  TS  to  control  the  unloading 
process  does  not  diminish  the 
importance  that  the  NRC  staff  places  on 
this  activity  or  the  validity  of  the 
Petitioners'  concerns.  The  NRC  staff 
believes  that  other  regulatory 
requirements  provide  an  equivalent 
level  of  protection  to  the  Petitioners' 
request  to  include  specific  requirements 
in  the  TS  to  control  the  unloading  of  a 
TN-40  cask.  The  administrative  controls 
in  the  TS  for  the  Prairie  Island  ISFSI 
require  that  the  associated  procedures, 
including  the  unloading  procedure,  be 
prepared,  reviewed,  and  maintained  in 
accordance  with  the  requirements  of  the 
Prairie  Island  Nuclear  Generating  Plant 
Facility  Operating  Licenses  and 
associated  TS.  In  addition,  under 
existing  NRC  requirements,  the  licensee 
must  adequately  implement  procedures 
to  control  loading,  maintaining,  and 
unloading  of  dry  storage  casks  (see  10 
CFR  72.122, 10  CFR  72.150,  and  10  CFR 
72.152).  For  example,  the  NRC 
inspection  documented  in  Inspection 
Report  50-282/95002;  50-306/95002; 
72-10/95002(DRP)  resulted  in  a  Notice 
of  Violation  issued  to  the  licensee 
because  the  licensee  failed  to  satisfy  the 
NRC's  requirements  in  Criterion  V  of 
Appendix  B  to  10  CFR  Part  50  by  not 
having  incorporated  appropriate  steps 
and  precautions  into  the  original 
procedure  developed  to  control 
unloading  of  a  TN-40  cask.  As 
demonstrated  by  the  example,  no 
changes  to  the  TS  or  the  Safety  Analysis 
Report  (SAR)  are  needed  to  ensure  that 
enforceable  operating  controls  and 
limits  are  in  place  to  address  the 
unloading  of  a  cask. 

In  reganl  to  another  concern  raised  by 
the  Petitioners,  the  Prairie  Island  ISFSI 
SAR  and  other  docketed 
correspondence  do  state  that  unloading 
a  TN-40  cask  would  be  performed  using 
a  procedure  that  is  basically  the  reverse 
of  the  procedure  used  to  load  the  cask. 
Although  this  statement,  in  a  general 
sense,  is  true,  the  NRC  staff  agrees  with 
the  Petitioners  that  such  statements  may 
be  misleading  in  that  they  oversimplify 
the  description  of  the  unloading 
activity.  For  this  reason,  the  NRC  staff 
included  an  item  related  to  unloading 
procedures  in  its  dry  cask  storage  action 
plan  to  ensure  that  actual  unloading 
procedures  did  not  reflect  such  an 
oversimplified  representation.  The 
unloading  procedure  for  the  dry  storage 
casks  at  Prairie  Island  was  inspected  by 
the  NRC  staff  and,  as  previously 


discussed,  was  ultimately  foimd  to 
provide  adequate  guidance  to  control 
the  unloading  process. 

IV.  Conclusion 

For  the  reasons  described  above,  the 
NRC  has  determined  that  no  adequate 
basis  exists  for  granting  the  Petitioners' 
request  for  suspension  of  Northern 
States  Power  Company's  license  for  dry 
cask  storage  of  spent  nuclear  fuel  at 
Prairie  Island  or  for  taking  the  other 
actions  requested  by  the  Petitioners. 
While  acknowledging  that  the 
Petitioners'  concerns  regarding  the 
potential  difficulties  in  retrieving  failed 
fuel  from  dry  storage  casks  are 
legitimate,  the  NRC  staff  has  concluded 
that  licensees  need  not  be  required  to 
incorporate  specific  guidance  into  the 
normal  unloading  procedure  to  address 
this  unlikely  situation. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission  to  review  in 
accordance  with  10  CFR  2.206(c). 

As  provided  by  this  regulation,  this 
decision  will  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Coaunission. 
Samuel  J.  Collins. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-23696  Filed  9-5-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  3.70,  "Use  of  Fixed 
Neutron  Absorbers  at  Fuels  and 
Materials  Facilities,"  provides  guidance 
that  is  acceptable  to  the  NRC  staff  on 
procedures  for  preventing  criticality 
accidents  by  using  fixed  neutron 
absorbers  in  operations  involving 
handling,  storing,  and  transporting 


special  nuclear  fuels  at  fuels  and 
materials  facilities. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Single  copies  of 
regulatory  guides,  both  active  and  draft 
guides,  may  be  obtained  free  of  charge 
by  writing  the  Office  of  Administration. 
Attn:  Printing,  Graphics  and 
Distribution  Branch,  USNRC, 
Washington,  DC  20555-0001,  or  by  fax 
at  (301)  415-5272.  Issued  guides  may 
also  be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp. 

Acting  Director,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  97-23698  Filed  9-5-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  August  29, 
1097 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2862. 

Date  Filed:  August  27, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  0049  dated  August  26. 
1997  rl-3.  PTCl  0050  dated  August  26, 
1997  r4-7.  Expedited  TCl  Resolutions 
(Summaries  attached.)  Intended 
effective  date:  October  1,  1997. 

Docket  Number:  OST-97-2861. 

Date  Filed:  August  27. 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  0048  dated  August  26, 
1997  rl-4.  Expedited  TCl  Longhaul 
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Resos  (Summary  attached.)  Intended 
effective  date:  October  1. 1997. 

Docket  Number:  OST-97-2868. 

Date  Filed:  August  29, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PAC/Re8o/394  dated  July  11. 
1997.  Finally  Adopted  Resolutions  rl- 
19.  Minutes— PAC/Meet/148  dated  July 
11. 1997.  (Summary  attached.)  Intended 
effective  date:  November  1. 1997. 
Paillette  V.  Twine. 
Chief,  Documentary  Services. 
(FR  Doc.  97-23702  Filed  9-5-97;  8:45  am) 
■UMQ  COM  4*10-a2-l> 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

Notification  of  Rscal  Year  1996 
Certification  Reviews  of  ttte 
Metropolitan  Planning  Process  in 
Transportation  Management  Areas 

AQENOES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA).  DOT. 
ACTION:  Notice;  request  for  comments. 

summary:  Under  section  134  of  title  23. 
United  States  Code  (title  23.  U.S.C).  and 
section  5303  of  title  49.  United  States 
Code  (title  49.  U.S.C),  meti-opolitan 
planning  organizations  (MPOs),  in 
cooperation  with  States,  shall  develop 
transportation  plans  and  improvement 
programs  for  urbanized  areas  (urban 
areas  of  50,000  or  more  in  population). 
In  a  transportation  management  area 
(TMA).  which  is  an  urbanized  area  over 
200.000  in  population  or  other 
urbanized  areas  designated  by  the 
Secretary  of  Transportation  (the 
Secretary),  the  Seoetaty  is  responsible 
for  certifying,  at  least  once  every  three 
years,  that  the  metropolitan 
transportation  planning  process  in  the 
TMA  is  being  carried  out  under 
applicable  provisions  of  Federal  law. 
This  notice  announces  the  metropolitan 
transportation  planning  processes  that 
will  be  jointly  reviewed  by  the  FHWA 
and  the  FTA  during  Federal  fiscal  year 
(FY)  1998  (October  1,  1997  through 
September  30, 1998),  as  known  at  this 
time.  Interested  parties  are  invited  to 
submit  comments  on  the  individual 
planning  processes  to  be  reviewed. 
DATES:  Comments  on  metropolitan 
transportation  planning  processes  under 


review  must  be  received  viritfain  sixty 
(60)  days  of  the  scheduled  site  review  in 
order  to  be  considered  during  the 
certification  review  process.  The  dates 
for  site  visits  in  specific  TMAs  to  be 
reviewed  may  be  obtained  by  contacting 
the  appropriate  FHWA  or  FTA  Regional 
office  shown  below. 

ADDRESSES:  Signed,  written  comments 
should  identify  the  metropolitan  area 
that  the  comments  pertain  to  and  should 
be  submitted  to  the  appropriate  FHWA 
or  the  FTA  regional  office  identified 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  Mr.  Sheldpn  Edner.  FHWA 
Metropolitan  Plaiining  Division  (HEP- 
20).  202-366-4066  or  Mr.  Reid  Alsop. 
FHWA  Office  of  the  Chief  Counsel 
(HCC-31).  202-366-1371.  For  the  FTA: 
Mr.  Charles  Goodman,  FTA 
Metropolitan  Planning  Division  (TPL- 
12).  202-366-1944  or  Mr.  Scott  Biehl. 
FTA  Office  of  the  Chief  Counsel  (TCC- 
30).  202-366-4063.  Both  agencies  are 
located  at  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  for 
the  FHWA  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  and  for  the  FTA  are  from  8:30 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
134  of  title  23.  U.S.C.  and  section  5303 
of  title  49,  U.S.C.  require  a  continuing, 
comprehensive,  and  coordinated 
transportation  planning  process  in 
urbanized  areas  over  50.000  in 
population.  In  accordance  with  these 
statutes,  the  Secretary  is  responsiSle  for 
certifying,  at  least  once  every  three 
years,  that  the  metropolitan  planning 
processes  in  TMAs  are  being  carried  out 
under  applicable  provisions  of  Federal 
law.  These  requirements  are  included  in 
the  joint  FHWA  and  FTA  metropolitan 
transportation  planning  regulation  (at  23 
CFR  part  450.  subpart  C  and  49  CFR  part 
613,  subpart  A)  which  was  published  on 
October  28, 1993  (58  FR  58040).  Under 
the  regulation,  the  FHWA  and  the  FTA 
will  jointly  review  and  evaluate  the 
planning  process  in  each  TMA  as  the 
basis  for  the  certification  by  the 
Secretary. 

Public  Involvement  in  Certification 
Process 

The  FHWA  and  the  FTA  are  soliciting 
public  comment  on  the  metropolitan 
transportation  planning  processes  in 
TMAs  that  will  be  reviewed  during  FY 
1998.  Both  agencies  are  particularly 
interested  in  receiving  information 


regarding  the  strengths  and  weaknesses 
of  various  components  of  the  planning 
processes  identified  at  23  CFR  part  450. 
subpart  C,  Metropolitan  Transportation 
Planning  and  Programming.  - 1 

Additionally,  the  views  of  local  officials 
and  the  public  are  welcomed  regarding 
the  overall  effectiveness  of  the  planning 
process  in  making  transportation 
investment  decisions. 

Schedule  of  FY  1998  Certification 
Reviews 

The  specific  dates  for  site  visits  for 
the  TMAs  to  be  reviewed  during  FY 
1998  may  be  obtained  by  contacting  the 
appropriate  FHWA  or  FTA  regional 
office  at  the  telephone  numbns  or 
addresses  shown  below.  Parties 
interested  in  providing  comments  on 
the  metropolitan  transportation 
planning  processes  for  the  identified 
areas  should  submit  them  to  either  the 
FHWA  or  the  FTA  field  office  identified 
for  the  specific  TMA  that  the  comments 
pertain  to.  AU  comments  should  clearly 
identify  the  metropolitan  area  that  the 
comments  address  and  should  be 
submitted  within  60  days  of  the 
scheduled  review  in  order  to  be 
considered  during  the  certification 
review  process.  Where  specific  dates  for 
a  planned  certification  review  have  not 
yet  been  established,  the  appropriat^ 
FHWA  or  FTA  field  office  will  advise 
parties  that  request  the  information 
when  the  dates  have  been  set 

The  site  visits  are  intended  to  provide 
an  opportunity  for  the  joint  FHWA  and 
FTA  review  team  to  soUdt  information 
from  the  MPO,  the  State  transportation 
agency,  and  the  transit  agency(s) 
regarding  the  implementation  of  the 
planning  process.  In  addition,  the  learn 
will  utilize  various  mecl^nisms  for 
soliciting  public  and  local  official  input. 
The  relevant  MPO  is  being  asked  to 
provide  public  notice,  through  its 
regular  public  notice  procedures,  of  the 
review  and  the  opportunity  to  provide 
public  input  to  the  review  team.  Public 
officials  should  contact  the  appropriate 
MPO  to  identify  processes  set  up  to 
solicit  local  government  input. 

The  results  of  the  certification  reviews 
will  be  made  public  through  the  regular 
MPO  public  information  process  at  a 
time  to  be  set  by  the  MPO  pohcy  board 
after  receipt  of  the  joint  FHWA/FTA 
report. 

The  areas  to  be  reviewed  in  FY  1998 
and  Regional  office  contacts  and 
addresses  are  in  Table  1 . 
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Table  i  .—Metropolitan  Transportation  Planning  Processes  Scheduled  for  Review 


FEDERAL  REGION  1 

Springfield,  MA,  Lawrence-Haverhill.  MA.  HaiHonJ.  CT,  New  Haven,  CT  »        ,  »  ^__    .  ».  ^  „    ^  o. ..^ 

FHVVA  Contact  Alicia  E.  N.  Nolan.  518-431-4224  ext  236,  Leo  W.  O'Brien  Federal  Bulking,  Room  719.  CInton  &  North  Pearl  Streets.  Afcany. 

NY  12207. 
FTA  Contact  R.  Max  Vig«.  617-494-2055.  55  BroadKWy,  Suite  920,  Kendall  Square,  Cambridge,  MA  02142-1093. 

-^  FEDERAL  REGION  2 

FhmAContact  Alicia  E.  N.  Nolan,  518-431-4224  exL  236.  Leo  W.  O'Brien  Federal  Bulking,  Room  719.  CInton  &  No*  Pearl  Streets.  Al»ny, 

NY  12207. 
FTA  Contact  Anthony  Cart,  212-264-8162,  26  Federal  Plaza,  Suite  2940.  New  Yorti.  NY  10278-0194. 

FEDERAL  REGION  3 

Lehigh  Va»ey,  PA.  Scranton,  PA.  Philadelphia,  PA.  Hampton  Roads,  VA.  Petersberg.  VA.  Baltimore.  MD 
FHWA  Contact  Stephen  K.  Rapley,  410-962-3647,  10  S.  Howard  St.,  Suite  4000,  Baltimore.  MD  21201. 
FTA  Contact  Michele  Destra,  21&-S56-6S00,  1760  Market  Street.  Suite  500.  PhUadephia.  PA  19103^124. 

FEDERAL  REGION  4 
Montgomery.  AL,  Colun*us.  GA/AL,  Attanta.  GA.  Augusta.  GA  Ft  Lauderdale,  FL,  Miami.  FL,  Pensacola,  FL.  Jackson.  MS.  Chartolte.  NC.  Dw- 

ham,  NC.  Raleigh.  HC,  Greenvilte,  SC,  KnoxviHe.  TN 
FHWA  Contact  John  S.  Humeston.  404-562-3667,  61  Forsyth  St.,  SW,  Suite  17T26,  Atlanta,  GA  30303-3104. 
FTA  Contoct  Roger  KraW,  404-662-3500.  61  Forsyth  SL.  SW,  Suite  17T50.  Atlanta.  GA  30303-3104. 

FEDERAL  REGION  5 

Peoria.  IL.  South  Bend,  IN,  Grand  RapkJs,  Ml.  Cleveland.  OH.  Toledo.  OH.  Youngstown.  OH.  Milwaukee,  Wl,  MInneapolis/St  Paul,  MN 
FHWA  Contact  W»am  M.  Brownell,  708-283-3549,  19900  Governors  Hwy,  Suite  301 ,  Olympia  FieWs,  IL  60461 . 
FTA  Contact  Paul  Fish.  312-353-2789.  55  E.  Monroe  Street.  Suite  1415.  Chkago.  IL  60603-5704. 

FEDERAL  REGION  6 

Litlte  Rock,  AR,  Shreveport  LA,  Oklahoma  City.  OK.  Austin,  TX,  El  Paso,  TX,  Mc  Allen,  TX 
FHWA  Contact  Martin  F.  Kelly,  817-978-2994,  819  Taylor  Street  Room  8A00.  Fort  Worth,  Texas  76102. 
FTA  Contact  Peggy  Crist  817-860-9663.  524  East  Lamar  Blvd.,  Suite  175,  Arlington.  TX  7601 1-3900. 

FEDERAL  REGKM  7 

Davenport.  lA.  St  Louis.  MO 

FHWA  Contact  John  Cater,  816-276-2753,  P.O.  Box  419715,  Kansas  City,  MO  64141-9715. 

FTA  Contact  Joan  Roeseler,  816-623-0204,  6301  Rockhi  Road,  Suite  303.  Kansas  City,  MO  64131-1117. 

ip     .   ■'  FEDERAL  REGION  8 

Denver,  CO 

FHWA  Contact  Robin  K.  Smith.  303-969-6712  ext  327.  555  Zang  Street.  Room  400,  Lakewood,  Cokxado  80228. 

FTA  Contact  Don  Cover.  303-844-3242.  Cohjmbine  Pbce.  Suite  660.  Denver.  CO  80202-6120. 

FEDERAL  REGION  9 

Phoenix,  AZ.  Tucson,  A2,  Los  Angeles.  CA.  Fresno.  CA,  Stockton.  CA 

FHWA  Contact  Bob  OToughlin.  415-744-3823.  201  Misskxi  Street  Suite  2100.  San  Francisco,  CA  94105. 

FTA  Contact  Bob  Horn.  415-744-3116.  201  Mission  St.  Suite  2210.  San  Francisco.  CA  94106-1800. 

FEDERAL  REGION  10 

PorttondT^/ancouver,  OR/WA 

FHWA  Contact  Lisa  Hanf,  503-326-2061 ,  222  SW  Columbia— Suite  600.  Portland.  OR  97201 . 

FTA  Contmt:  Theresa  Morse,  206-220-7954.  3142  Federal  Bulking.  915  Second  Ave.. 

Seattle.  WA  98174. 


Guidance  and  Responsibility 

The  FHWA  and  the  FTA  published 
guidance  on  the  certification  of 
planning  processes  on  August  19. 1994. 
at  59  FR  42873.  The  guidance  indicated 
that  the  primary  responsibility  for  the 
certification  process  rests  with  the 
respective  regional  offices  of  the  FHWA 
and  the  FTA.  The  preparatory  work  and 
analysis  will  be  conducted  by  the 
appropriate  FHWA  division  office,  in 
cooperation  with  the  FTA  regional 
office,  as  a  prelude  to  a  site  visit  by 
Federal  representatives  to  the 
metropolitan  planning  area  to  be 
reviewed.  During  the  site  visit,  the 
Federal  representatives  will,  in  addition 
to  meeting  with  representatives  of  the 
MPO.  the  State  transportation  agency. 


and  the  transit  agency(s)  serving  the 
metropolitan  plaiming  area,  also 
provide  an  opportunity  to  meet  with 
elected  officials  of  the  principal  local 
governments  in  the  area,  other  local  and 
regional  agencies  involved  in  the 
metropolitan  transportation  plaiming 
process,  citizens,  and  other  interested 
parties.  The  purpose  of  these  meetings 
is  to  afford  the  officials,  citizens,  and 
other  interested  parties  an  opportunity 
to  provide  input  to  the  certification 
decision  in  terms  of  the  performance  of 
the  plaiming  process. 

As  indicated  above,  the  MPO,  the 
State  transportation  agency,  or  the 
transit  operator(s)  may  make 
arrangements  for  these  meetings  through 
their  normal  procedures.  Other 


alternatives  are  acceptable  based  on 
arrangements  between  the  Federal 
agencies  and  the  appropriate 
transportation  planning  agencies. 
Officials,  citizens,  and  other  interested 
parties  wishing  to  obtain  information 
regarding  the  process  of  providing  input 
should  contact  the  MPOs  for  the 
metropolitan  planning  areas  or 
appropriate  FHWA  or  FTA  regional 
office. 

Authority:  23  U.S.C.  134  and  315;  49 
U.S.C  5305;  49  CFR  1.48. 

Issued  on:  August  21, 1997. 
Gloria  J.  Jeff, 

Acting  Administrator.  Federal  Highway 
Administration. 

Authority:  23  U.S.C.  134  and  315;  49 
U.S.C  5305;  49  CFR  1.48. 
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Issued  on:  August  28, 1997. 
Gordon  J.  Linton, 

Administrator  Federal  Transit 
Administration. 

(FR  Doc.  97-23700  Filed  9-5-97;  8:45  am] 

MUJNQ  CODE  4t10-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Mailtlme  Administration 
[Docket  No.  M-039] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  November  7. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crawford  EUerbe.  Office  of  Maritime 
Labor,  Training  and  Safety,  Maritime 
Administration.  MAR-250.  Room  7302. 
400  Seventh  Street,  S.W..  Washington. 
D.C.  20590.  Telephone  202-366-5755  or 
FAX  202-493-2288.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  U.S.  Merchant 
Marine  Academy  Application  for 
Admission  and  Pre-Candidate 
Application. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OAfB  Control  Number:  2133-0010. 

Fonn  Number:  KP  3-4,  and  KP  2-65. 

Expiration  Date  of  Approval:  March 
31, 1998. 

Summary  of  Collection  of 
Information:  The  collection  consists  of 
form  KP  3-4  (Pre-Candidate 
Application),  and  KP  2-65  (U.S. 
Merchant  Marine  Academy  Application 
for  Admission).  These  forms  are 
completed  by  individuals  wishing  to  be 
admitted  as  students  to  the  U.S. 
Merchant  Marine  Academy  and  are 
reviewed  by  staff  members  of  the 
Academy. 

Need  and  Use  of  the  Information:  The 
collected  information  is  liecessary  to 
select  the  best  qualified  candidates  for 
the  U.S.  Merchant  Marine  Academy. 

Description  of  Respondents: 
Individuals  desiring  to  become  students 
at  the  U.S.  Merchant  Marine  Academy. 


Annual  Responses:  2.500. 

Annual  Burden:  5  hours. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation.  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street.  S.W..  Washington. 
D.C.  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

By  Order  of  the  Maritime  Administrator. 

Dated:  September  3. 1997. 
Joel  C  Ridiard, 
Secretory. 
[FR  Doc.  97-23723  Filed  9-5-97;  8:45  am] 

BILUNQ  COOC  4I1(M1-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

PfX)posed  information  Collection; 
Comment  Request 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  corresponding  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  a  proposed 
revision  to  an  existing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  is 
soliciting  comment  concerning  a 
proposed  revision  to  an  information 
collection  titled  Examination 
Questionnaire. 

DATES:  Written  comments  should  be 
submitted  November  7, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  the  Commimications  Division, 
Attention:  1557-0199.  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274.  or  by 
electronic  mail  to 

REGS.COMMENTSeOCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting  Jessie  Gates,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division  (1557-0199),  Office 


of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW.,  Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Title:  Examination  Questionnaire. 

OMB  Number:  1557-0199. 

Fonn  Number:  CC-2000-01(Rev)  and 
CC-2000-02. 

Abstract:  This  notice  covers  a 
proposed  revision  of  a  currently 
approved  collection  of  information 
titled  Examination  Questionnaire. 
Completed  examination  questionnaires 
provide  the  OCC  with  information 
needed  to  properly  evaluate  the 
effectiveness  of  the  examination  process 
and  agency  communications.  The  OCC 
will  use  the  information  to  identify 
problems  or  trends  that  may  impair  the 
effectiveness  of  the  examination 
process,  to  identify  ways  to  improve  its 
service  to  the  banking  industry,  and  to 
analyze  staff  and  training  needs. 

The  OCC  has  developed  two  versions 
of  the  questionnaire:  one  for  Community 
and  Mid-size  Banks,  and  one  for  Large 
Banks.  Community  and  Mid-size  Banks 
will  receive  the  questionnaire  as  part  of 
each  examination.  Large  Banks  will  be 
invited  to  provide  comments  annually. 

Type  of  Review:  Revision. 

Affected  Public:  Businesses  or  other 
for-profit 

Number  of  Respondents:  2.800. 
Total  Annual  Responses:  2,660. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden:  665  hours. 
Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;      ^ 

■  (4)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
•techniques  or  other  forms  of  information 
technology;  and 

(5)  Estimates  of  capital  or  startup 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  August  20. 1997.  i  " 

Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  &  Regulatory 
Activities  Division. 

IFR  Doc.  97-23724  Filed  9-5-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  edKoriai  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Regi^er.  Agency  prepared  corrections  are 
issued  as  sigrted  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  tfie  issue. 


DEPARTMEm-  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-460-00(q 

Norttiwsst  PIpeilne  Corporation;  Notice 
of  Proposed  Cliangss  in  FERC  Qas 
Tariff 

Correction 

In  notice  document  97-23155 
appearing  on  page  46250  in  the  issue  of 
Tuesday.  September  2, 1997.  the  docket 
number  is  corrected  to  read  as  set  forth 
above. 

BILUNQ  COOC  1S06-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6884-«] 

Availat>liity  of  Guidance  for  Utilization 
of  Small.  Minority  and  Women's 
Business  Enterprises  in  Procurement 
Under  Assistance  Agreements 

Correction 

In  notice  document  97-22946 
appearing  on  page  45645  in  the  issue  of 
Thursday,  August  28, 1997,  make  the 
following  coirection: 

On  page  45645.  in  the  third  column, 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section,  in  the  sixth  line. 
"(703)  305-5030."  should  read  "(703) 
305-5023.". 

BIUJNQ  CODE  1SO»-ei-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 
FCC  97-163] 

Implementation  of  Section  254(k)  of  ttte 
Communications  Act  of  1934.  as 
Amended 

Correction 

In  rule  document  97-22937  beginning 
on  page  45587  in  the  issue  of  Thursday, 
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Monday.  September  8.  1997 


August  28, 1997,  make  the  following 
correction: 

On  page  45587,  in  the  second  column, 
in  the  EFFECTIVE  DATE:  section, 
"September  29, 1997"  should  read 
"August  28, 1997". 
BtLUNQ  CODE  1Se»-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  416 

IBPO-878-Fq 

RINO038-AH55 

Msdicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1998 
Rates 

Correction 

In  rule  doctmient  97-22890  beginning 
on  page  45966  in  the  issue  of  Friday, 
August  29, 1997.  make  the  following 
correction: 

On  page  46032,  in  the  first  column,  in 
the  part  heading,  "PART  416"  should 
read  "PART  413". 
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DEPARTMENT  OF  COMMERCE 

^4ational  Institute  of  Standards  and 
Tachnology 

15  CFR  Part  280 

[Docket  No:  970724177-7177-01) 

Procedures  for  Implemeniatten  of  tlte 
Fastener  Quality  Act 

AGENCY:  National  Institute  of  Standards 
and  Technology.  United  States 
Department  of  Commerce. 

ACnOH:  Notice  of  proposed  rulemaking; 
request  for  comments. 

summary:  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  United  States  Department  of 
Conunerce,  and  the  Under  Secretary  of 
the  Bureau  of  Export  Administration, 
United  States  Department  of  Commerce, 
request  comments  on  proposed  changes 
to  the  regulations  found  at  15  CFR  part 
280  pertaining  to  implementation  of  the 
Fastener  Quality  Act  (the  Act).  The 
proposed  changes  allow  accreditation  of 
in-process  inspection  activities  of 
qualifying  statistical  process  control 
manufacturing  facilities,  address  the 
issue  of  passing  laboratory  inspection 
and  testing  reports  along  the  supply 
chain  to  the  fastener  manufacturer, 
address  the  issue  of  significant 
alteration  by  removal  of  manufacturer  or 
grade  identification  markings  for 
decorative  purposes  at  the  customer's 
request,  address  the  issue  of 
grandfathering  fasteners,  and  revise 
definitions  and  related  sections  for 
clarity  and  to  correct  editorial  error.  The 
proposed  changes  will  facilitate  the 
implementation  of  the  Act  and 
regulations  and  will  better 
accommodate  modem  industry 
practices  by  incorporating  them  into  the 
Fastener  Quality  Act  certification 
process. 

DATES:  Comments  must  be  received  no 
later  than  November  7, 1997. 

ADDRESSES:  Comments  on  the  proposed 
revisions  must  be  submitted  to:  Dr. 
Subhas  G.  Malghan,  FQA  Program 
Manager,  Technology  Services,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  306,  Gaithersburg, 
MD  20899,  telephone  number  (301) 
975-5120. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhas  G.  Malghan.  FQA  Program 
Manager,  Technology  Services,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  306,  Gaithersburg, 
MD  20899,  telephone  number  (301) 
975-5120. 


SUPPLEMENTARY  INFORMATKM: 

Background 

The  Fastener  Quality  Act  (the  Act) 
protects  the  public  safety  by:  (1) 
Requiring  that  certain  fasteners  which 
are  sold  in  conunerce  conform  to  the 
specifications  to  which  they  are 
represented  to  be  manufactured.  (2) 
providing  for  accreditation  of 
laboratories  engaged  in  fastener  testing: 
and  (3)  requiring  inspection,  testing  and 
certification,  in  accordance  with 
standardized  methods,  of  fasteners 
covered  by  the  Act. 

The  Secretary  of  Commerce,  acting 
through  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  published  final  implementing 
regulations  on  September  26,  1996, 
establishing  procedures,  under  which: 
(1)  laboratories  in  compliance  with  the 
Act  may  be  listed:  (2)  laboratories  may 
apply  to  NIST  for  accreditation;  (3) 
private  lat)oratory  accreditation  entities 
(bodies)  may  apply  to  NIST  for  approval 
to  accredit  laboratories;  and  (4)  foreign 
laboratories  accredited  by  their 
governments  or  by  organizations 
recognized  by  the  NIST  Director  under 
section  6(a)(1)(C)  of  the  Act  can  be 
deemed  to  satisfy  the  laboratory 
accreditation  requirements  of  the  Act 
The  regulation  also  established,  within 
the  Patent  and  Trademark  Office  (PTO), 
a  recordation  system  to  identify  the 
manufacturers  or  distributors  of  covered 
fosteners  to  ensure  that  the  fasteners 
may  be  traced  to  their  manufactiuers  or 
private  label  distributors.  In  addition, 
the  regulations  contained  provisions  on 
testing  and  certification  of  fasteners, 
sale  of  fasteners  subsequent  to 
manufact\u«,  record  keeping, 
appUcability  of  the  Act,  enforcement, 
dvil  penalties,  and  hearing  and  appeal 
procedures. 

Those  regulations  became  effective  on 
November  25, 1996,  and  were  to  apply 
to  fasteners  manufactured  on  or  a^er 
May  27, 1997^  the  "implementation 
date".  On  April  18, 1997,  pursuant  to 
Section  15  of  the  Fastener  Quality  Act, 
NIST  announced  a  one  year  extension  in 
the  implementation  date  of  the 
regulations  on  grounds  that  there  were 
an  insufficient  number  of  accredited 
laboratories  to  conduct  the  volume  of 
inspection  and  testing  required  by  the 
Act  and  regulations  (62  Fed.  Reg.  19041 
(1997)).  NIST  believes  that  it  will  have 
completed  the  approval/accreditation  of 
a  sufficient  number  of  accreditation 
bodies/laboratories  to  implement  the 
Act  by  May  26, 1998. 

Following  issuance  of  the  final 
regulations  on  September  26,  1996,  the 
automobile  industry  approached  the 
Department  and  expressed  its  concerns 


that  the  Act  and  implementing 
regulations  do  not  recognize  the  use  of 
modem  manufacturing  methods  using 
prevention-based  quality  assurance 
systems  employing  statistical  process 
controls  (SPC).  During  the  period  of 
September  1996  to  January  1997,  the 
Department  worked  with  the  automobile 
industry  (domestic  and  foreign)  to 
develop  further  information  about  the 
extent  of  the  problem.  On  Februarj'  4. 
1997,  a  Public  Workshop  was  held  at 
the  National  Institute  of  Standards  and 
Technology  (NIST)  to  solicit 
information  from  the  automobile, 
aerospace,  construction,  and  fastener 
industries  on  the  use  of  prevention- 
based  quality  assurance  systems 
employing  SPC  in  the  manufacture  of 
fasteners.  On  the  basis  of  this  meeting 
and  many  discussions  with  the 
concerned  industries,  the  Department  is 
proposing  amendments  to  the 
implementing  regulations  that  will 
recognize  the  use  of  prevention-based 
quality  assurance  systems  under  the  Act 
and  regulations.  These  amendments  are 
discussed  in  detail  in  Part  1  of  this 
proposed  rule. 

In  addition  to  the  above,  the 
Department  collaborated  with  industry 
in  conducting  eleven  Fastener  Quality 
Act  Workshops  in  various  parts  of  the 
United  States.  Europe,  and  Asia  during 
the  period  fit>m  September  1996  to 
February  1997.  The  workshops  attracted 
over  2,500  industry  participants  who 
asked  hundreds  of  questions  of  the 
Department  on  the  Act  and  regulations. 
As  a  result  of  those  workshops  and  the 
great  deal  of  information  provided  by 
the  industry  participants  on  the  impact 
of  the  Act  and  regulations,  the 
Department  assembled  evidence  of  need 
for  several  possible  amendments  to  the 
regulations.  These  amendments  are 
discussed  in  detail  in  Part  2  of  this 
proposed  rule. 

Part  1:  Summary  of  Proposed 
Amendments  on  Statistical  Process 
Control 

Background  Sr  Definition  of  the  Issue 

Ford,  General  Motors,  and  Chrysler 
Corporation  established  a  Supplier 
Quality  Requirements  Task  Force  in  the 
1980s  to  develop  quality  system 
requirements  (QS-9000)  for  their 
suppliers  of  materials  and  parts. 
Initially,  each  company  developed  its 
own  expectations  for  supplier  quaUty 
systems.  In  1988,  emphasis  was  placed 
on  standardizing  the  requirements,  and 
in  1992  this  was  largely  accompUshed. 
The  goal  of  QS-9000  is  the  development 
of  fundamental  quality  assurance 
systems  (QAS)  that  provide  for 
continuous  improvement,  emphasizing 
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defect  prevention  and  the  reduction  in 
variation  and  waste  in  the  supply  chain. 

QS-9000  employs  statistical  process 
control  (SPC)  in  ensuring  the  quality  of 
I>arts.  Suppliers  must  demonstrate 
process  capabilities  which  will  yield  a 
given  quantity  of  parts  with  a  minimum 
specified  number  of  defects.  Depending 
upon  the  festener  type  and  auto  maker, 
the  maximum  allowable  defective  Parts 
Per  Million  (PPM)  ranges  between  15 
and  125  PPM. 

The  heart  of  the  QS-9000  system  is 
the  Control  Plan  which  each  company 
must  develop  atid  have  approved  by 
Ford.  GM,  or  Chrysler  as  part  of  their 
adherence  to  QS-9000.  The  Control 
Plan  is  a  comprehensive  docujnentation 
of  product/process  characteristics, 
process  controls,  tests,  and 
measurement  systems  that  will  occiir 
during  mass  production.  It  will 
normally  also  specify  how  much  in- 
process  or  final  testing  and  inspection 
will  be  carried  out  by  the  supplier 
company.  This  determination  is  based 
upon  demonstrated  process  capabilities, 
experience  with  the  suppUer,  etc.  QS- 
9000  implies  that,  through  continuous 
improvement,  a  supplier  company  may 
ultimately  be  able  to  demonstrate  a 
capability  of  producing  millions  of  parts 
with  zero  defects  by  continuously 
monitoring  and  controlling  the 
production  process  rather  than  relying 
upon  the  inspection  and  testing  of  the 
physical  attrUiutes  of  the  manufactured 
product.  Given  the  above,  the 
automotive  industry  asserts  that  the 
Fastener  Quality  Act's  reliance  on  lot 
control  and  final  inspection  of  fasteners 
does  not  recognize  the  reality  of  modem 
mass  production  using  statistical 
process  control. 

As  present,  the  FQA  and 
implementing  regulations,  rely  on  the 
use  of  accredited  laboratories  for 
inspection,  testing,  and  certification  of 
fasteners  to  appUcable  standards  and 
specifications.  Sections  5  of  the  Act  and 
280.5  of  the  regulations  are  very  specific 
that  a  manufacturer  of  a  lot  of  fosteners 
shall  cause  a  representative  sample  of 
the  fasteners  in  the  lot  to  be  inspected 
and  tested  by  an  accredited  laboratory, 
and  a  test  report  must  be  produced 
which  indicates  that  the  fasteners  tested 
are  in  conformance  with  all  of  the 
provisions  of  the  standards  and 
specifications  used  by  the  manufacturer 
in  the  production  of  the  fasteners.  The 
end  residt.  and  the  cornerstone  on 
which  the  Act  is  based,  is  that  every  lot 
of  fasteners  is  certified  by  the 
manufactiuer  as  conforming  to  a  given 
standard  and  specification,  and  the 
paperwork  relating  to  such  certification 
(e.g..  certificates  of  conformance  and 


test  reports)  is  maintained  on  file  and 
available  at  the  purchaser's  request. 

In  the  case  of  fastener  manufacturers 
supplying  the  automobile  industry. 
Ford.  GM.  and  Chrysler,  as  major  end 
users  of  the  fasteners,  have  established 
QS-9000  as  a  means  of  achieving  the 
same  end.  Their  suppliers  are  required 
to:  (1)  EstabUsh  a  control  plan  under 
which  they  will  produce  fasteners  to  the 
auto  industries  standards  and 
specifications;  (2)  submit  evidence  in 
the  form  of  production  data  that  they 
can  produce  fasteners  imder  a  specified 
defect  rate;  and  (3)  perform  continuous 
monitoring  and  tests  to  maintain  control 
of  the  production  process  and  to  assure 
that  the  final  product  will  be  in 
conformance  with  fastener  standards 
and  specifications.  The  difference 
between  the  previously  published 
regulation  and  the  QS-9000  approach  is 
that  the  regiUation  assures  end  users 
that  fasteners  meet  standards  and 
sp)ecifications  by  relying  upon  the 
inspection  and  testing  of  fasteners  by 
accredited  laboratories.  Under  QS-9000, 
the  end  users  (Ford,  GM.  and  Chrysler) 
recognize  the  fastener  manufacturer's 
entire  production  process  as  a  means  of 
ensuring  conformance  to  these  end 
users  standards  and  specifications. 
Consequently,  ensuring  adherence  to 
standards  and  specifications,  is 
equivalent  under  the  QS-9000  approach 
to  end  product  testing.  However,  the 
automobile  industry  believes  that 
reliance  on  QS-9000.  which  is  based 
upon  continuous  monitoring  and 
improvement  of  the  manufacturing 
process,  is  more  efficient  and  cost 
effective  than  traditional  manufacturing 
regimens  of  final  inspection  and  testing 
of  the  end  product,  and  represents  the 
direction  in  which  manufacturing 
technology  is  evolving  in  this  country 
and  abroad. 

Parallels  to  QS-9000  are  being  used  in 
other  countries  including  Japan,  and  in 
other  industries.  For  example,  the  U.S. 
aerospace  industry  employs  statistical 
process  control  in  much  the  same  way 
that  the  automobile  industry  does.  That 
is,  major  end  users  of  aerospace 
fasteners  are  beginning  to  require  their 
fastener  supphers  to  comply  with 
comparable  quality  assurance  programs 
as  a  condition  to  supplying  them. 

When  the  Fastener  Quality  Act  was 
signed  into  law  in  1990,  QS-9000  was 
in  the  early  stages  of  development,  and 
its  full  implication  for  the  industry  was 
not  well  known.  There  is  some  evidence 
in  the  history  of  the  Act  that  Congress 
was  informed  of  the  need  to  consider 
OEM  based  quality  assurance  systems 
for  procuring  fasteners  (e.g.,  Statement 
of  Donald  Keil,  Assistant  Director  of 
Quality,  Caterpillar  Inc.,  during  the 


Hearing  on  H.R.  3000  before  the 
Committee  on  Commerce,  Science,  and 
TranspOTtation.  United  States  Senate. 
S.Hrg.  101-509.  November  20, 1989). 
However,  the  Act  did  not  directly 
recognize  major  end  user  quality  system 
requirements  for  satisfying  testing, 
inspecting  and  certification  provisions 
under  section  5  of  the  Act.  Similarly,  in 
August  1992,  NIST  pubhshed  draft 
implementing  regulations  for  public 
comment.  As  a  result  of  the  public 
conunent  process,  letters  were  received 
from  General  Motors  and  Nissan 
Corporation  calling  attention  to  quality 
assurance  programs  they  had  in  place  to 
qualify  fastener  suppliers;  they 
indicated  that  the  Act  would  require 
some  redimdant  testing.  However,  no 
recommendations  were  made  at  that 
time  to  permit  recognition  of  QS-9000 
type  systems. 

The  discussions  about  the  use  of 
statistical  process  control  within  the 
automobile  industry,  did  not  lead  to 
specific  recommendations  for  treating 
SPC  under  the  Act  or  regulations. 
However,  the  issue  was  raised  at  a 
meeting  of  the  Fastener  Advisory 
Committee  in  May  1996.  At  that  meeting 
a  member  of  the  Advisory  Committee 
raised  the  issue  of  problems  that 
fastener  suppliers  would  face  in  meeting 
the  ins]>ection,  testing,  and  certification 
requiremmts  of  the  Act  and  regulations. 
Accordingly,  a  proposal  was  introduced 
to  exempt  from  the  regulations  the 
automotive  fasteners  produced  to  the 
standards  of  a  major  end  user  such  as 
GM,  Ford,  and  Chrysler.  Since  May  of 
1996,  the  Department  has  had  many 
discussions  of  these  issues  with 
representatives  of  the  automobile 
industry  (U.S.  and  foreign)  and  with 
fastener  manufacturers  who  supply  such 
industries.  On  February  4, 1997.  NIST 
held  an  open  meeting  to  solicit  industry 
views  on  the  use  of  SPC  in  the 
manufacture  of  fasteners  imder  the  Act. 
The  purpose  of  the  meeting,  attended  by 
some  ISO  industry  representatives  and 
Department  officials,  was  to  determine 
the  impact  that  inspection,  testing,  and 
certification  requirements  of  the  Act  and 
regulations  would  have  on  fastener 
manufacturers  who  use  SPC  and  to 
identify  ways  in  which  the  requirements 
of  the  Act  and  regulations  might  be  met 
by  prevention-based  QAS  using  SPC. 

A  report  of  the  meeting  was  published 
in  April  1997.  NISTIR  6001— "Summary 
of  Public  Meeting,  Use  of  Quality 
Assurance  Systems  in  the  Fastener 
Industry,"  and  may  be  obtained  from 
NIST.  'The  report  included  proposed 
regulatory  language  .being  considered  at 
that  time  by  the  Department  for 
resolving  the  issues  identified  during 
the  meeting.  As  part  of  the  report,  the 
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Department  invited  industry  to  provide 
input  on  the  suggested  regulatory 
approach.  Some  30  letters  were  received 
l^  NIST.  commenting  on  the  report  and 
the  proposed  regulatory  lang\iage.  The 
vast  majority  of  these  focused  on  the 
SPC  issue,  suggesting  solutions  ranging 
from  exempting  the  automobile  industry 
from  the  Act  and  regulations  to 
incorporating  SPC  in  the  regulatory 
scheme.  Many  proposed  specific 
amendments  to  the  regulations  that 
would  incorporate  SPC.  The  Department 
appreciates  die  spirit  with  which  the 
automobile  industry  has  responded  and 
had  considered  aU  comments  received. 
It  is  believed  that  the  amendments 
proposed  in  this  notice  best  achieve  the 
incorporation  of  SPC  in  the  regulatory 
scheme. 

The  Proposed  Solution  to  the  QAS/SPC 
Issue 

The  Director  of  NIST  is  today 
proposing  that  a  fastener  maniifacturing 
facility  employing  a  fastener  quality 
assurance  system  (QAS)  as  defined  in 
the  regulations  may  be  deemed  to  be  an 
accredited  laboratory  for  purposes  of  the 
Act  and  regulations  if  such  faciUty  has 
been  formally  registered  by  a  NIST- 
recognized  quality  systems  registrar. 

NIST  wishes  to  make  it  clear  that 
recognition  of  facilities  that  employ 
fastener  QAS  as  accredited  laboratories 
within  the  meaning  of  the  Act  and 
regulations  is  an  alternative  to  final 
inspection  and  testing  of  fasteners  that 
is  still  carried  out  by  many  fastener 
manufacturers.  Both  approaches  to 
meeting  the  requirements  of  the  Act  and 
regulations  are  equally  valid.  Adoption 
of  these  proposed  amendments  will 
enable  the  use  of  QAS  in  fastener 
manufacturing  in  a  manner  consistent 
with  the  requirements  of  the  Act  by 
ensuring  that  every  lot  of  fasteners  is 
sampled  emd  examined  to  ensure 
conformance  with  applicable  standards 
and  specifications.  Manufacturers  must 
follow  the  requirements  of  the  fastener 
standards  and  specifications,  as 
published  by  a  consensus  standards 
organization  or  a  major  end  user.  For 
example,  a  fastener  manufacturer  cannot 
unilaterally  decide  to  replace  final 
inspection  and  testing  with  a  QAS 
unless  the  designated  standards  or 
specifications  provide  for  this  as  an 
alternative  to  final  inspection  and 
testing. 

A  definition  of  "Fastener  Quality 
Assurance  System  (QAS)"  is  proposed 
as  part  of  the  amendments.  In 
developing  the  QAS  definition,  NIST 
feels  it  is  important  to  provide  guidance 
to  the  industry  as  to  the  minimimi 
elements  a  fastener  manufacturer's  QAS 
should  contain  to  be  eligible  for 


recognition  as  an  accredited  laboratory 
within  the  meaning  of  the  Act  and 
regulations.  These  elements  have  been 
included  in  the  definition. 

The  Department  believes  that  the 
proposed  amendments  resolve 
industry's  concerns  that  the  Act  and 
regulations  should  recognize  the  use  of 
modem  manufacturing  methods. 
Proposed  procedures  for  applying  for 
NIST/ABEP  recognition  of  registrar 
accreditation  bodies  that  accredit 
quality  systems  registrars,  which  are 
based  upon  international  standards,  are 
included  as  subparts  I  through  L. 

Part  2:  Somniary  of  All  Other  PropoMd 
Amendments 

Since  September  1996,  eleven 
Fastener  QuaUty  Act  Workshops  have 
been  conducted  in  seven  cities  in  the 
U.S.  (Chicago  (2).  Qeveland,  Colmnbus, 
Houston.  Newaii:.  Atlanta,  and  Los 
Angeles),  and  in  Taiwan  and  the  U.K. 
(two  were  held  in  London).  Over  2,500 
industry  participants  attended  the 
workshops.  These  included  fastener 
manufacturers,  distributora,  and 
importers,  and  representatives  of 
industries  such  as  automotive, 
aerospace,  construction,  heavy 
machinery,  etc.,  that  purchase  and  use 
high  strength  fasteners.  At  the 
workshops,  representatives  of  BXA, 
NIST,  and  the  Patent  and  Trademark 
Office  (PTO)  presented  information  on 
the  Act  and  implementing  regulations. 
In  addition,  members  of  the  Public  Law 
Task  Force  (PLTF),  a  nine  member 
industry  committee  representing 
fastener  manufecturers,  distributora,  and 
importera,  provided  an  industry 
perspective  on  the  impact  of  the  Act  and 
regulations.  Over  the  course  of  the 
workshops  some  450  questions  from  the 
participants  were  dociunented  by  the 
Department,  with  the  understanding 
that  answers  would  be  published  as 
interpretive  opinions  of  the  Department 
as  soon  as  practicable. 

During  tne  course  of  the  workshops  a 
great  deal  of  practical  information  Was 
exchanged  among  the  participants  on 
the  impact  of  the  Act  and  regulations  on 
daily  commerce  in  fasteners.  This 
information  has  been  analyzed  by  the 
Department  and  translated  into 
proposed  amendments  which  are 
discussed  below.  Comments  from  the 
public  are  requested  on  these  proposed 
amendments. 

1.  Significant  Alterations  of  Fasteners 

Under  section  280.2  of  the 
regulations,  "significantly  alter"  means 
to  alter  a  fastener  in  a  manner  which 
could  weaken  or  otherwise  materially 
affect  the  performance  or  capabilities  of 
the  fastener  as  it  was  originally 


manufactured,  grade  or  property  class 
marked,  tested  or  represented.  'The  term 
does  not  include  the  application  of 
adhesives  or  sealants,  locking  elements, 
provisions  for  lock  wires,  coatings  and 
platings  of  parts  having  a  specified 
Rockwell  C  hardness  of  less  than  32,  or 
cutting  off  of  fasteners.  In  the  reference 
to  Rockwell  C  hardness,  an  editorial 
error  was  made  in  the  September  26. 
1996  issuance  of  the  final  regulations  in 
that  the  word  "minimum"  was  to 
appear  before  the  word  "specified"  so 
that  it  reads  "minimum  specified 
Rockwell  C  hardness  of  less  than  32 
*  *  *  "  in  section  280.2  and  in  section 
280.11  (b)  of  the  regulations.  The 
Department  proposes  amendments  to 
these  sections  to  correct  this  error. 

2.  Removal  of  Head  Markings 

Questions  were  raised  during  each  of 
the  workshops  about  specialty  fasteners 
and  the  practice  of  shaving  or  polishing 
of  fastener  heads  to  remove  all  markings 
for  decorative  purposes.  The  cases 
mentioned  were  of  manufacturera  of 
motorcycles  and  pianos  which 
frequently  special  order  fastenera  that 
will  be  subject  to  the  Act  and 
regulations  without  any  head  markings 
on  them  because  they  do  not  want  the 
markings  to  show  in  the  final  product. 
However,  the  Department  also  recently 
received  a  letter  from  the  Association  of 
International  Automobile  Manufactiuers 
(AIAM)  indicating  that  some  of  its 
membere  produce  company  standards 
which  may  reference  consensus 
standards  for  certain  requirements  for 
fastenera  but  which  do  not  reference 
requirements  for  including  the 
manufacturer's  insignia  on  the  head  of 
the  fostener.  AIAM  asserts  that  such 
practice  is  consistent  with  the  Act  and 
regulations  and  that  the  manufactiuer  of 
the  fastener  may  supply  the  fastenera  to 
these  automobile  manufacturera  without 
any  head  markings.  The  issue  is 
whether  a  fastener  manufacturer  is  in 
violation  of  the  Act  and  regulations  if 
he/she  fills  such  an  order  from  a 
customer.  Put  another  way,  how  much 
flexibility  does  a  customer  have  in 
requesting  that  covered  fastenera  be 
supplied  to  them  without  the  required 
headmarkings  if  they  are  going  to  use 
the  fastenera  in  their  products  and 
possibly  even  sell  them  for  repair  and 
replacement  parts? 

The  Department  has  studied  this  issue 
and  is  proposing  to  amend  the 
regulations  by  adding  a  new  section 
280.11(c)  to  allow  a  fastener  user  or 
purchaser  to  special  order  fastenera 
covered  under  the  Act  and  regulations 
without  the  required  manufactiu«r  or 
grade  identification  markings  under 
certain  conditions.  The  existing  sections 
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280.11(c)  and  (d)  are  proposed  to  be 
redesignated  as  sections  280.11(d)  and 
(e).  The  new  section  280.11(c)  requires 
that:  (1)  The  fastenera  be  manufactured 
to  an  OEM  or  major  end-user  standard 
which  does  not  require  such  markings: 
or  (2)  the  customer  request  in  writing 
that  manufacturer  or  grade 
identification  markings  be  removed  for 
decorative  purposes  and  certifies  that 
such  fastenera  will  not  be  held  out  or 
sold  as  meeting  the  requirements  of  a 
consensus  standard  which  requires 
manufacturer  or  grade  identification 
markings. 

3.  Supplying  Originals  vs  Copies  of  Test 
Reports 

In  all  of  the  workshops,  esi>ecially 
those  held  in  Asia  and  in  Eiut>pe, 
concerns  were  expressed  about  the 
potential  paperwork  burden  on  raw 
materials  manufacturera  in  meeting  the 
requirements  of  section  280.15  of  the 
regulations.  Raw  materials 
manufacturera  (domestic  and  foreign) 
assert  that  the  requirement  for 
"originally  signed"  test  reports  to 
accompany  shipments  of  raw  materials 
and  finished  fastenera  will  be  a 
significant  burden  to  them. 

In  the  case  of  raw  material  suppliere, 
the  raw  material  purchased  by  the 
fastener  manufactuirer  typically  goes 
through  as  many  as  four  processore, 
each  performing  a  different  operation 
that  does  not  affect  the  steel's  chemical 
characteristics.  In  addition,  distributora 
may  be  involved  in  these  transactions. 
Under  one  scenario,  the  followring 
successive  processors/distributora 
transform  the  ingot/bloom  to  &stenere: 

Steel  mill  or  melter  or  ingot  producer  c>rod 
producer*  wire  or  rod  producer* 
distributor*  fastener  producer 

Current  industry  practice  is  that  the 
steel  mill  is  the  primary  source  at  which 
the  chemical  characteristic  certification 
is  produced  and  passed  down  to  the 
first  processor  or  distributor  to  whom  it 
sells  the  steel.  All  other  subsequent 
processora,  distributora  and  fastener 
manufacturera  in  the  above  mentioned 
chain,  produce  their  own  certification 
based  on  the  results  contained  in  the 
original  chemical  certificate  of  the  steel 
mill.  This  certificate  consists  of  relevant 
information  such  as  the  name  of  steel 
melter.  steel  mill  identification,  heat 
number,  and  chemical  analysis  data. 
Therefore,  current  industry  practice  is 
for  everyone  in  the  chain  except  the 
original  steel  melter  to  reference  the 
original  chemical  certification  data 
instead  of  passing  on  a  certified  copy  of 
the  chemical  characteristics  certificate  ' 
down  the  chain  to  the  fastener 
manufacturer.  The  primary  reason  for 


this  practice  is  that  from  a  single  heat 
number  of  steel,  thousands  of  lots  of 
fastenera  can  be  manufactured  by  an 
unknown  number  of  fastener 
manufacturera.  Moreover,  the  steel  mill 
would  not  know  in  advance  the  name  of 
fastener  manufacturera  who  would 
purchase  steel  from  a  given  heat  number 
or  the  number  of  certificates  required 
from  a  heat  number  of  the  steel. 

To  comply  with  the  Act  and  current 
regulations,  either  copies  of  the 
laboratory  report  of  chemical 
characteristics,  certified  by  the 
laboratory,  must  be  passed  down  the 
supply  chain  "through  the  metal 
manufacttu^r"  or  the  fastener 
manufacturer  must  be  responsible  for 
contacting  the  laboratory  that  performed 
the  chemical  tests  to  obtain  a  certified 
copy  directly.  Since  the  metal 
manufacturera  do  not  know  how  many 
fastener  manufacturera  will  acquire  part 
of  a  partictilar  heat  or  coil,  they  do  not 
know  how  many  certified  copies  to 
request  from  the  laboratory  at  the  time 
they  obtain  the  original  test  report.  The 
fastener  manufocturera  feel  it  is 
burdensome  for  them  to  obtain  certified 
copies  from  the  laboratories,  and  it  is 
extremely  burdensome  for  the 
laboratories  to  have  to  retrieve  reports 
and  create  certified  copies  whenever 
requested  by  fastener  manufacturera. 

A  solution  that  works  for  both 
fastenera  of  foreign  origin  and 
domestically-produced  fiastenera  is  to 
allow  copies  of  laboratory  testing 
reports  of  chemical  characteristics  only 
to  be  certified  by  either  the  laboratory  or 
the  metal  manufacturer.  The  definition 
of  "original  laboratory  testing  report"  in 
section  280.2  is  proposed  to  be  amended 
to  allow  metal  manufacturera,  as  well  as 
laboratories,  to  certify  copies  of 
laboratory  testing  reports  of  chemical 
characteristics. 

4.  Laboratory  Test  Reports 

Several  steel  producera  raised  another 
issue  with  respect  to  the  chemistry 
certificate  during  the  workshops.  It 
deals  with  a  discrepancy  in  the  language 
used  in  reporting  of  alternative  chemical 
characteristics,  as  follows: 

1.  Section  5(d)(3)of  the  Act  requires 
reporting  the.  "chemical  characteristics 
of  such  coil  or  heat  niunber;" 

2.  Section  280.6(b)(5)(ii)  of  the 
regulations  requires,  "test  results  for 
each  sample;"  and 

3.  Section  280.15(b)  retiuns  to  the 
requirement  for  reporting,  "chemical 
characteristics  of  such  coil  or  heat 
number." 

The  chemical  characteristics  data 
required  to  be  reported  in  section 
280.6(b){5)(ii)  is  not  the  same  as  the 
other  two  sections  mentioned  above. 


Currently,  steel  manufacturera  use  test 
reporting  methods  that  conform  to 
section  5(d)  of  the  Act,  and  section 
280.15  of  the  regulations.  The  reporting 
of  the  "heat  nimiber  analysis"  is  well 
defined  in  existing  steel  making 
practices  and  consensus  stand^tls.  A 
"heat  number  analysis"  consists  of 
derived  values  for  each  element  from 
one  or  more  samples  taken  from  either 
molten  metal  or  solid  steel.  Overall,  this 
method  best  describes  the  chemical 
characteristics  of  the  steel. 

If  section  280.6(b)(5)(ii)  is  not 
changed  to  make  it  in  agreement  with 
other  sections  of  the  Act  and 
regulations,  several  problems  may 
occur: 

1.  Steel  suppliere  will  be  forced  to  use 
their  best  judgement  in  interpreting  the 
Act,  and  proper  methods  of  reporting  of 
chemical  analysis; 

2.  Variations  in  interpretations  will 
lead  to  serious  disputes  between  steel 
suppliera  and  their  customere;  and 

3.  Steel  suppliera  will  be  forced  to 
change  reporting  methods  to  those 
described  in  section  280.6(b)(5)(ii), 
which  vfiU  result  in  imnecessary  costs 
to  the  industry. 

Accordingly,  the  Department  is 
proposing  for  public  comment  an 
amendment  to  section  280.6(b),  which  is 
proposed  to  be  redesignated  as  section 
280.6(c),  which  requires  the  reporting  of 
test  results  for  such  coil  or  heat  nimiber 
chemical  analysis. 

5.  New  Definition  of  "Lot  Number" 

It  was  pointed  out  during  the 
workshops  that  "lot  number"  as  defined 
in  section  280.2  of  the  definitions  means 
a  niunber  assigned  to  the  lot  by  a 
manufacturer,  and  that  it  is  fairly 
common  for  distributora  and  importera 
to  assign  their  own  imique  lot  number 
to  fastenera  in  addition  to  the  number 
assigned  by  the  manufacturer.  Further, 
section  280.11  of  the  regulations  dealing 
with  significant  alterations  requires  that 
significant  alterora  assign  their  lot 
nimibera  to  significantly  altered 
fastenera.  Accordingly,  the  Department 
is  proposing  to  amend  the  definition  of 
lot  number  foimd  in  section  280.2  to 
include  a  niunber  assigned  by  a 
manufacturer,  importer,  distributor,  or 
significant  alterer  to  the  lot.  The 
amendment  further  stipulates  that  a  lot 
number  assigned  by  an  importer, 
distributor,  or  significant  alterer  shall  be 
traceable  to  a  manufacturer's  single, 
unique  lot  number. 

6.  Grandfathered  Fasteners  Issue 

Section  15  of  the  Act  provides  that  the 
Act  is  applicable  only  to  fastenera 
manufactured  after  the  implementation 
date  of  the  Act  Section  280.12(c)  of  the 
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regulations  further  states  that  nothing  in 
the  Act  or  in  the  regulations  prohibits 
selling  finished  fasteners  manufactured 
prior  to  the  implementation  date  of  the 
Act.  or  representing  that  such  fasteners 
meet  standards  and  specifications  of  a 
consensus  standards  organization  or  a 
government  agency.  Additionally,  this 
section  of  the  regulations  states  diat 
tasteners  manufactured  prior  to  the 
implementation  date  of  the  Act  may  not 
he  represented  as  being  in  conformance 
with  the  Act  or  the  regulations. 

It  is  clear  that  Congress,  in  enacting 
section  15  of  the  Act.  intended  only  to 
cover  those  fasteners  produced  after  the 
implementation  date  of  the  Act  so  as  not 
to  impose  a  hardship  on  the  industry  by 
having  existing  product  retested  and 
certified.  However,  representatives  of 
the  fastener  industry  met  in  January 
1997  writh  representatives  of  NflST  and 
proposed  that  section  280.12(c)  of  the 
regulations  be  amended  by  moving  the 
last  sentence  of  the  section,  which  states 
that  fasteners  manufactiired  prior  to  the 
implementation  date  of  the  Act  may  not 
be  represented  as  being  in  conformance 
with  the  Act  or  the  regulations,  to 
section  280.602.  Violations.  This 
sentence  is  moved  to  the  violations 
section  because  as  a  prohibition  on 
certain  specific  conduct,  it  more 
appropriately  belongs  there. 

Request  for  Public  Comment:  Persons 
interested  in  commenting  on  the 
proposed  regulations  should  submit 
their  comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Central 
Reference  and  Records  Inspection 
facility,  room  6228.  Hoover  Building, 
Washington.  DC  20230. 

Additional  Infonnatioii 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Executive  Order  12612 

This  ride  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

Regulatory  Flexibility  Analysis  of 
Procedures  for  Implementation  of  the 
Fastener  Quality  Act 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 


The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy,  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities  as 
follows: 

The  proposed  rule  includes  changes 
that  allow  accreditation  of  in-process 
inspection  activities  of  qualifying 
statistical  process  control  (SPC) 
manufacturing  facilities,  address  the 
issue  of  passing  laboratory  inspection 
and  testing  reports  along  the  supply 
chain  to  the  fastener  manufacturer, 
address  the  issue  of  significant 
alteration  by  removal  of  manufacturer  or 
grade  identification  markings  for 
decorative  purposes  at  the  ctistomer's 
request,  address  the  issue  of 
grandfathering  fasteners,  and  revise 
definitions  and  related  sections  for 
clarity  and  to  correct  editorial  error.  The 
proposed  changes  will  facilitate  the 
implementation  of  the  Fastener  Quality 
Act  (FQA)  and  regulations  and  will 
better  accommodate  modem  industry 
practices  by  incorporating  them  into  the 
FQA  certification  process.  However,  of 
all  these  proposed  changes,  the  major 
change  covered  here  is  that  which 
allows  accreditation  of  in-process 
inspection  activities  of  qualifying 
statistical  process  control  manufacturing 
facilities.  The  remaining  chimges  are 
relevant  to  the  existing  regulations  that 
became  efiiective  on  November  25,  1996, 
and  their  impact  on  the  fastener 
industry  already  has  been  presented. 
Therefore,  in  this  analysis,  the  issues 
relevant  to  manufacturing  of  fasteners 
using  only  SPC  or  quality  assurance 
systems  (QAS)  are  covered. 

As  presently  constructed,  the  FQA 
and  implementing  regulations,  rely  on 
the  use  of  accredited  laboratories  for 
inspection,  testing,  and  certification  of 
fasteners  to  applicable  standards  and 
specifications.  Sections  5  of  the  Act  and 
280.5  of  the  regtilations  are  very  specific 
that  a  manufactiirer  of  a  lot  of  fasteners 
shall  cause  to  be  inspected  and  tested  a 
representative  sample  of  the  fasteners  in 
the  lot  by  an  accredited  laboratory,  and 
a  test  report  must  be  produced  which 
indicates  that  the  fasteners  tested  are  in 
conformance  with  all  of  the  provisions 
of  the  standards  and  specifications  used 
by  the  manufacturer  in  the  production 
of  fasteners.  The  end  result,  and  the 
cornerstone  on  which  the  law  is  based, 
is  that  every  lot  of  fasteners  is  certified 
by  the  manufacturer  as  conforming  to  a 
given  standard  and  specification,  and 
the  paperwork  relating  to  such 
certification  (e.g.,  a  certificate  of 
conformance  and  test  reports)  is 


maintained  on  file  and  available  at  the 
purchaser's  request. 

In  the  case  of  fastener  manufacttirers 
supplying  the  automobile  industry,  the 
industry  has  established  QS-9000  as  a 
means  of  achieving  the  same  end.  That 
is,  they  qualify  their  suppliers  by 
requiring  them  to:  (1)  Establish  a  control 
plan  under  which  they  will  produce 
fasteners  to  their  standards  and 
specifications;  (2)  submit  evidence  in 
the  form  of  production  data  that  they 
can  produce  fasteners  ujider  a  specified 
defect  rate;  and  (3)  perform  continuous 
monitoring  and  tests  of  the  production 
process  to  maintain  control  of  the 
process  and  to  assure  that  the  final 
product  will  be  in  conformance  with 
fastener  standards  and  specifications. 
The  difference  between  the  regulation  as 
it  exists  and  the  QS-9000  approach  is 
that  the  regulation  assures  end  users 
that  fasteners  meet  standards  and 
specifications  by  relying  upon  the 
inspection  and  testing  of  fasteners  by 
accredited  laboratories.  Under  QS-9000, 
the  end  users  (Ford,  CM,  and  Chrysler) 
recognize  the  fastener  manufacturer's 
entire  production  process  as  a  means  of 
assuring  conformance  to  their  standards 
and  specifications.  The  end  result,  that 
of  assuring  adherence  to  standards  and 
specifications,  is  the  same  under  the 
QS-9000  approach  as  with  end  product 
testing.  However,  the  automobile 
industry  believes  that  reliance  on  QS- 
9000,  which  is  based  upon  continuous 
monitoring  and  improvement  of  the 
manufacturing  process,  is  more  efficient 
and  cost  effective  than  traditional 
manufacturing  regimens  of  final 
inspection  and  testing  of  the  end 
product,  and  represents  the  direction  in 
which  manufactiiring  technology  is 
evolving  in  this  country  and  abroad. 

To  the  extent  the  FQA  permits 
flexibilify  in  developing  these  draft 
regulations,  the  Department  has  sought 
advice  firom  the  fastener  and  end-user 
industries  (automotive,  aerosptace,  etc.) 
to  maximize  the  cost -effectiveness  of  the 
proposed  rule.  Those  recommendations 
presented  by  the  industry  at  the 
February  4, 1997  meeting  and  at  site 
visits  to  industry  have  beien 
incorporated  in  this  proposed  rule  to 
assist  industry  in  implementing  this^ 
rule,  if  accepted,  in  a  cost-effective 
manner. 

It  is  difficult  to  estimate  the  total 
number  of  fastener  manufacturers  in  the 
U.S.  because  there  are  too  many  that  do 
not  belong  to  any  professional 
organization  and  operate  very  small 
shops.  Some  estimate  this  number  to  be 
in  excess  of  one  thousand.  However, 
based  on  an  estimate  fit>m  the  Industrial 
Fastener  Institute,  80%  of  the  U.S. 
fastener  production  capacity  is  served 
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by  approximately  120  major 
manufacturers.  Of  these,  nearly  50%,  or 
60  manufacturers,  supplying  fasteners  to 
the  auto  and  aerospace  industries  could 
be  using  the  QAS  included  in  this  rule. 
A  large  majority  of  these  60 
manufacturers  could  be  classified  as 
small  businesses  employing  less  than 
750  employees  (as  defined  at  13  CFR 
121.201). 

We  believe  the  overall  effect  on  the 
festener  industry  of  adopting  this  proposed 
rule  will  be  highly  beneficial,  ^o  negat.ve 
effiects  are  envisioned  at  this  time.  In  fact,  as 
we  look  into  the  future,  we  believe  market 
forces  (improved  quality  and  decreased  cost) 
will  push  the  remaining  manufacturers  not 
currently  using  QAS  to  adopt  the  QAS 
standards.  This  proposed  rule,  if  adopted, 
would  allow  these  manufacturers  to  do  so 
without  incurring  additional  costs  to  comply 
with  the  FQA.  We  believe  this  proposed  rule, 
if  adopted,  would  benefit  the  industry  in.  at 
least,  the  following  ways: 

1.  Ability  to  use  modem  manufacturing 
technology  to  conform  with  the  law  %nthout 
a  need  to  make  any  changes; 

2.  Ability  to  use  just-in-time  delivery  and 
other  advancements  to  avoid  production 
delays  and  reduce  inventory  costs;  and 

3.  Overall  improvement  in  the  fastener 
quality  at  a  lower  production  cost 

Registration  cost  per  facility  will  vaiy  with 
scope  (the  number  of  procedures  and 
products,  the  nimiber  of  sampling  locations, 
etc.)  as  in  the  case  of  laboratory  accreditation. 
Based  on  the  laboratory  accreditation  carried 
out  by  NVLAP  during  the  past  nine  months, 
we  estimate  the  annual  cost  of  registration 
will  run  between  $5,000  and  $15,000  per 
facility  which  is  the  same  as  the  cost  of 
laboratory  accreditation.  Since  most  facilities 
are  likely  to  adopt  one  of  the  approaches,  this 
will  not  be  an  additional  cost.  Moreover, 
most  facilities  seeking  registration  have 
already  obtained  registration  under  either 
ISO-9000  or  QS-9000.  Therefore,  additional 
cost  savings  may  result  because  fastener 
manufacturers  do  not  have  to  spend 
resources  solely  for  conforming  with  the 
FQA. 

It  is  not  expected  that  any  manufocturing 
bcility  practicing  QAS  will  cease  to  operate; 
suffer  a  significant  loss  in  gross  revenue:  or 
have  increased  compliance  costs  because  of 
this  proposed  rule,  if  adopted. 

We  seek  public  comment  providing  data  on 
impact  for  use  in  determining  the 
appropriateness  of  this  certification  for 
purposes  of  a  final  rule.  Moreovw,  within 
one  to  two  yean  of  the  initial 
implementation  period,  if  adopted,  we 
should  have  sufficient  data  to  assess  impact 
for  purposes  of  determining  the  necessity  for 
review  under  5  U.S.C  §  610(c).     ' 

The  requirements  for  laboratory 
accreditation  and  registration  of 
manufacturing  facilities  under  this  rule  are  in 
accordance  with  the  established  international 
standards,  thus  promoting  uniformity  in  the 
evaluation  [>roce8s.  The  rule  allows  the 
fastener  manufacturer  and  testing 
lalmratories  to  decide  which  approach  to 
choose  for  seeking  accreditation. 


This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  However,  that 
requirement  involves  paperwork  already 
being  produced  by  fostener  manufacturers. 
The  only  additional  requirement  is  to  prepare 
a  synopsis  of  the  testing  and  inspection 
results  in  the  form  of  a  test  report.  This 
requirement  is  proposed  to  facilitate 
enforcement  actions  of  the  Bureau  Of  Export 
Administration  (BXA),  which  has  the 
enforcement  authority  granted  under  the 
Fastener  Quality  Act. 

As  a  result,  no  initial  regulatory  flexibility 
analysis  has  been  prepared. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  Act,  no  person  is  reqiured  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalfy  for  failure  to  comply 
with  a  collection-of-information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
unless  that  collection  of  information 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number. 

This  proposed  rule  revises  an  existing 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  that  was  previously 
approved  by  the  Office  of  Management 
and  Budget  under  the  control  number 
0693-0015.  The  revision  is  applicable  to 
persons  requiring  approval  of  the 
Accreditation  Body  Evaluation  Program 
(ABEP)  at  NIST  to  register  qualify 
system  registrars  who  woiUd  in  turn 
register  fastener  manufacturing 
fiacilities. 

The  collection  of  information 
requirement  is  applicable  to  persons 
requiring  approval  of  the  Accreditation 
Body  Evaluation  F*rogram  (ABEP)  at 
NIS*!  to  accredit  qualify  system 
registrars  who  would  register  fastener 
manufacturing  facilities.  The  public 
reporting  burden  per  respondent  for  the 
collection  of  information  contained  in 
this  rule  is  estimated  to  average  4  hours 
anntially.  This  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  information, 
gathering  and  maintaining  the 
information  needed,  and  completing 
and  reviewing  the  collection  of 
information. 

Comments  are  requested  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilify; 

(b)  the  accuracy  of  NIST's  burden 
estimate;  (c)  ways  to  enhance  the 
qualify,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budg^. 
Washington,  D.C.  20503;  and  to  NIST 
(Attii.:  ABEP  Program  Manager,  NIST, 
Building  820,  Room  306,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD  20899). 

Nationa}  Environmental  Policy  Act 

This  rule  will  not  significantiy  afiiact 
the  qualify  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subiects  in  15  CFR  Fart  280 

Business  and  industry.  Fastener 
industry.  Imports. 

Dated:  August  13, 1997. 
Robert  E.  IMmer, 

Acting  Director,  National  batitute  of 
Standards  and  Technology. 

Dated:  August  21, 1997. 
WilUaB  A.  KaiaMk, 
Under  Secretary  for  Export  Adminstration. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  Title  15  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

PART  280-FASTENER  QUALITY 

1.  The  authorify  for  part  280 
continues  to  read  as  follows: 

Audiority:  Section  13  of  the  Fastener 
Quality  Act  (Pub.L  101-592,  as  amended  by 
Pub.L.  104-113). 

2.  Section  280.1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


f  280.1 


I  of  rule. 


(d)  Delegations  of  authorify.  Tba 
Secretary  of  Commerce  has  delegated 
authority  to  the  Director,  National 
Institute  of  Standards  and  Technology 
to  promulgate  regidations  in  this  part 
under  sections  5  through  8  of  the 
Fastener  Qualify  Act  (15  U.S.C.  5404- 
5407).  In  addition,  the  Secretary  of 
Commerce  has  delegated  concurrent 
authority  to  the  Under  Secretary  for 
Export  Administration  to  amend  the 
regulations  issued  under  sections  5 
through  7  of  the  Act.  regarding 
enforcement.  The  Secretary  of 
Commerce  had  also  delegated 
concurrent  authority  to  amend  the 
regulations  issued  imder  section  8  of  the 
Act.  regarding  recordal  of  insignias.  to 
the  Assistant  Secretary  and 
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Commissioner  of  Patents  and 
Trademarks. 

3.  Section  280.2  is  amended  by 
revising  the  definitions  for 
accreditation,  lot  number,  original 
laboratory  testing  report,  and 
significantly  alter  and  adding  the 
remaining  definitions  as  set  forth  below: 

52802    Oafmttlons. 

•  •        •        •        * 

Accreditation  for  purposes  of  the  Act 
and  this  part  means  accreditation  of  a 
testing  laboratory  or  the  registration  of 
a  fastener  manufacturing  facility 
employing  a  quality  assurance  system  (a 
Facility). 

•  •        «        •        • 

Accreditor  means  a  registrar 
accreditation  body  that  meets  the 
requirements  of  subpart  K  of  this  part, 
is  recognized  by  NIST.  and  appears  on 
the  Accreditors  List  described  in 
§  280.810(a). 
***** 

Facility  means  a  fastener 
manufacturing  facility  implementing  a 
quality  assurance  system  as  defined  in 
this  part,  that  has  been  registered  by  a 
Registrar  and  appears  on  the  Facilities 
List  described  in  §  280.810(c). 

•  •        •        •        * 

Fastener  Quality  Assurance  System 
(QAS).  (1)  Fastener  Quality  Assurance 
System  (QAS)  means  a  fastener 
manufacturing  system  that  has  as  a 
stated  goal  the  prevention  of  defects 
through  continuous  improvement,  and 
which  seeks  to  attain  that  goal  by 
incorporating: 

(i)  Advanced  quaUty  planning; 

(ii)  Monitoring  and  control  of  the 
manufacturing  process; 

(iii)  Process  inspection  embodied  in  a 
comprehensive  and  written  control  plan 
for  product/process  characteristics, 
process  controls  (including  statistical 
process  control),  tests,  and  measurement 
systems  that  will  occur  during  mass 
production;  and 

(iv)  The  creation,  maintenance,  and 
retention  of  electronic,  photographic,  or 
paper  records,  available  for  inspection 
during  the  periods  required  by  section 
10  of  the  Act  and  §  280.7  of  this  part, 
regarding  the  inspections,  tests,  and 
measurements  required  by  or  performed 
pursuant  to  the  control  plan. 

(2)  A  Fastener  Quality  Assurance 
System  contains  the  following  elements 
at  a  minimum: 

(i)  A  documented  quality  management 
system  that  satisfies  the  requirements  of 
ISO-9001  "Quality  Systems— Model  for 
quahty  assurance  in  design, 
development,  production,  installation 
and  servicing,"  ISO-9002  "QuaUty 
Systems — Model  for  quahty  assurance 


in  production,  installation  and 
servicing,"  or  other  quality  system 
standards  that  incorporate  ISO-9001  or 
ISO-9002  (e.g.  QS-9000,  ARD-9000, 
etc.); 

(ii)  A  requirement  that  raw  material 
certification  supplied  to  the  fastener 
manufacturer  shall  be  traceable  to  that 
of  a  mill  heat  of  material  that  has  been 
tested  by  a  laboratory  on  the  Accredited 
Laboratory  List; 

(iii)  A  requirement  that  subcontracted 
processes,  including  plating  and  heat 
treating,  are  controlled  by  the 
manufacturer,  and  performed  by  a 
Facility  on  the  Facilities  List  described 
in  §  280.810  or  tested  by  a  Laboratory  on 
the  Laboratories  List  described  in 
§  280.101,  to  avoid  product  lot 
contamination,  and  that  finished  lots  of 
fasteners  shall  be  traceable  to 
subcontracted  processes; 

(iv)  A  QAS  plan,  requiring  that  the 
fastener  manuifacturer  fully  document 
fastener  sampling  and  inspection  points 
and  an  in-process  control  plan  that 
emphasizes  defect  prevention,  relates 
frequency  of  inspection,  corrective 
action  for  nonconforming 
characteristics,  and  sampling  frequency 
and  sample  size;  a  requirement  that  the 
control  plan  be  mad»  available  to  the 
customer  upon  request  and  shall 
identify  those  standards  and 
specifications  upon  which  the  plan  is 
based:  and 

(v)  A  requirement  that  the  in-process 
control  plan  include  those 
characteristics  specified  by  the  QAS 
standard,  characteristics  specifically 
indicated  by  applicable  fastener 
standards  or  specifications  (consensus 
or  major  end-user  standards  as  defined 
by  the  Act  and  this  part),  or  those 
characteristics  appropriate  for 
evaluating  product  functionality. 
•        *        •        •        • 

Lot  number  means  a  niunber  assigned 
by  a  manufacturer,  importer,  distributor. 
or  significant  alterer  to  the  lot.  A  lot 
nimiber  assigned  by  an  importer, 
distributor,  or  significant  alterer  shall  be 
traceable  to  a  manufacturer's  single, 
imique  lot  number. 

Original  laboratory  testing  report 
means: 

(1)  In  general,  a  laboratory  testing 
report  which  is  originally  signed  by  an 
approved  signatory  or  is  a  copy  thereof, 
certified  by  the  laboratory  that 
conducted  the  test;  or 

(2)  For  purposes  of  the  alternative 
procedures  for  chemical  characteristics 
described  in  section  5(d)  of  the  Act  and 
§  280.15  of  this  part  only,  a  laboratory 
testing  report  which  is  originally  signed 
by  an  approved  signatory  or  is  a  copy 


thereof,  certified  by  the  laboratory  that 
conducted  the  test  or  by  the  metal 
manufacturer. 

***** 

Registrar  means  a  quality  systems 
registrar  that  meets  the  requirements  of 
subpart  L  of  this  part,  is  accredited  by 
an  Accreditor  as  defined  in  this  part, 
and  appears  on  the  Registrars  List 
described  in  §  280.810(b). 

*  •        •        •        • 

Registration  means  evaluation  and 
certification«ef  a  manufacturing  facility 
as  competent  to  carry  out  and 
conforming  to  the  applicable 
requirements  of  a  Fastener  Quality 
Assurance  System  when  such 
evaluation  and  certification  is 
performed  by  a  Registrar  as  defined  in 
this  part. 

*  *        •        •        • 

Significantly  alter  means  to  alter  or 
take  any  other  action  which  could 
weaken  or  otherwise  materially  a^ect 
the  performance  or  capabilities  of  the 
fastener  as  it  was  originally 
manufactured,  grade  or  property  class 
marked,  tested,  or  represented.  The  term 
does  not  include  the  application  of 
adhesives  or  sealants,  locking  elements, 
provisions  for  lock  wires,  coatings  and 
platings  of  parts  having  a  minimum 
specified  Rockwell  C  hardness  of  less 
than  32,  or  cutting  oH  of  fasteners.  The 
cutting  of  finished  threaded  rods,  bars 
or  studs  to  produce  individual  smaller 
length  threaded  studs  for  resale  is  not  a 
significant  alteration.  However,  cut 
threaded  studs,  rods,  and  bars  offered 
for  sale  shall  be  individually  marked 
with  the  grade  or  property  class 
identification  marking  appearing  on  or 
accompanying  the  original  threaded 
studs,  rods,  and  bars  from  which  the 
fasteners  were  cut. 
***** 

4.  Section  280.6  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d)  respectively, 
adding  new  paragraphs  (b)  and  (e),  and 
revising  redesignated  paragraf^  (c)(5)(ii) 
to  read  as  follows: 

S  280.6    Laboratory  Test  Reporta. 

*  •        •        •        • 

(b)  When  performing  tests  for  which 
they  are  registered  under  this  part,  each 
facility  registered  under  Subpart  I  or )  of 
these  regulations  and  currently  listed  in 
the  Facilities  List  shall  issue  test  reports 
of  its  work  which  accurately,  clearly, 
and  unambiguously  present  a  synopsis 
of  test  results,  and  all  information 
required  by  this  section.  In  addition,  the 
facilities  shall  attach  reports  of  chemical 
characteristics  and  any  report  of  the 
tests  conducted  in  a  laboratory  under 
the  accredited  laboratories  Ust.  AH 
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reports  must  be  in  English  or  be 
translated  into  English,  must  be  signed 
by  an  approved  signatory,  must  be 
protected  by  a  tamp>er  resistant  system, 
and  contain  the  following  information: 

(1)  Name  and  address  of  the  facility; 

(2)  Unique  identification  of  the  test 
report  including  date  of  issue  and  serial 
number,  or  other  appropriate  means; 

(3)  Name  and  address  of  client,  if 
applicable; 

(4)  Fastener  Description,  including: 
(i)  Manufacturer  (name  and  address); 
(ii)  Product  family  (screw,  nut,  bolt, 

washer,  or  stud),  drive  and/or  head 
configurations  as  applicable; 

(iii)Date  of  manufacture; 

(iv)  Head  markings  (describe  or  draw 
manufacturer's  recorded  insignia  and 
grade  identification  or  property  class 
symbols); 

(v)  Nominal  dimensions  (diameter, 
length  of  bolt,  screw  or  stud;  thickness 
of  load  bearing  washer);  thread  form  and 
class  of  fit; 

(vi)  Product  standards  and 
specifications,  if  any,  related  to  the 
facility  in  writing  by  the  manu&ctiuer, 
importer  or  distributee; 

(vii)  Lot  niunber;      , 

(viii)  Specification  md  grade  of 
material; 

(ix)  Coating  material  and  standard  and 
specification  as  appUcable; 

(5)  Sampling  information: 

(i)  Standards  and  specifications  or 
reference  for  sampling  scheme; 

(ii)  Production  Iqt  size  and  the 
number  sampled; 

(iii)  Name(s)  and  affiliation  of  person 
performing  the  lot  sampling; 

(6)  Test  Results: 

(i)  Actual  tests  required  by  the 
standard  and  specification; 

(ii)  Test  results; 

(iii)  All  deviations  from  the  test 
method; 

(iv)  All  other  items  required  on  test 
reports  according  to  the  test  method; 

(v)  Where  the  report  contains  results 
of  tests  performed  by  sub-contractors, 
these  results  shall  be  clearly  identified 
along  with  the  name  of  the  laboratory/ 
faciUty  and  accreditatioo/'registration 
information  listed  in  paragraph  (b)(10) 
of  this  section. 

(vi)  A  statement  that  the  samples 
tested  either  conform  or  do  not  conform 
to  the  fastener  standfutls  and 
specifications  or  standards  and 
identification  of  any  nonconformance; 

(7)  A  statement  that  the  report  must 
not  be  reproduced  except  in  full; 

(8)  A  statement  to  the  effect  that  the 
test  report  relates  only  to  the  item(8) 
tested; 

(9)  Name,  title  and  signatiire  of 
approved  signatory  accepting  technical 
responsibiUty  for  the  tests  and  test 
report: 


(10)  The  name  of  the  registrar  which 
registered  the  facility,  and  code  number 
assigned  to  the  facility  by  the  registrar, 
and  the  expiration  of  registration. 

(c)*  *  * 

(5)*  *  • 

(ii)  Test  results  for  such  coil  or  heat 
number  chemical  characteristics; 
***** 

(e)  For  tests  carried  out  by  a  Facility 
registered  pursuant  to  subpart  I  or  J,  the 
faciUty  shall  maintain  laboratory  test 
reports  in  the  forms  of  electronic, 
photographic,  or  paper  records, 
avail^le  for  inspection  during  the 
periods  required  by  section  10  of  the 
Act  and  §  280.7,  regarding  the 
inspections,  tests,  and  measurements 
required  or  performed  pursuant  to  the 
QAS  control  plan. 

5.  Section  280.7  is  amended  by 
revising  paragraph  (a)to  read  as  follows: 

9  280.7    ReoocdkeepinQ  ReQuirwnenta. 

(a)  Each  laboratory  accredited  under 
subparts  C,  D,  or  E  or  §  280.104  of  this 
part  shall  retain  for  5  years  after  the 
performance  of  a  test  all  records 
pertaining  to  that  test  concerning  the 
inspection  and  testing,  and  certification, 
of  fasteners  under  the  Act  and  this  part. 
The  final  test  report  or  the  test  records 
maintained  by  the  laboratory  shall 
'  contain  sufficient  information  to  permit 
the  test  to  be  repeated  at  a  later  time  if 
a  retest  ie  necessary.  The  laboratory 
shall  maintain  the  test  report  and  a 
record  of  all  original  observations, 
calculations,  and  derived  data.  The 
records  shall  include  the  identity  of 
personnel  involved  in  sample 
preparation  and  testing.  Procedures  for 
storage  and  retrieval  of  records  must  be 
documented  and  maintained  in  the 
laborati»y's  quahty  manual. 
•        •  _    •        •        • 

6.  Section  280.10  is  revised  to  read  as 
follows: 

{280.10    Sampling. 

In  the  event  that  the  standard  or 
specification  to  which  a  manufacturer 
represents  the  fasteners  in  a  particular 
sample  to  have  been  manufactiued  does 
not  provide  for  the  size,  selection  or 
integrity  of  the  sample  to  be  insi}ected 
and  tested,  inspections  and  tests  under 
section  5  of  the  Act  shall  be  carried  out 
using  ASME/ANSI  B18.18.2M. 
Inspection  and  Quality  Assurance  For 
High-Volume  Machine  Assembly 
Fasteners:  ASME/ANSI  B18.18.3M. 
Inspection  and  Quality  Assurance  for 
Special  Purpose  Fasteners;  or  ASME/ 
ANSI  B18.18.4M.  Inspection  and 
Quality  Assurance  for  Highly 
Specialized  Engineering  Applications — 
Fasteners,  or  a  sampling  plan  provided 
by  a  Fastener  QuaUty  Assiu'ance  System 


or  by  standards  and  specifications 
intended  for  use  vdth  a  Fastener  Quality 
Assurance  System,  as  appropriate. 
7.  Section  280.11  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e)  respectively, 
adding  new  paragraph  (c),  and  revising 
paragraph  (b)  and  redesignated 
paragraph  (d)  to  read  as  follows: 

1280.11    SignmcantAlteralkmaor 


(b)  If  the  significant  alteration  is  only 
electroplating  of  fasteners  having  a 
minimum  specified  Rockwell  C 
hardness  of  32  or  above,  the 
requirements  set  forth  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section  shall  not 
apply,  but  the  alterer  shall  assign  a  new 
lot  number  as  set  forth  in  paragraph 
(a)(1)  of  this  section  and  shall  test  the 
electroplated  fasteners  as  required  by 
the  plating  standards  and  specifications. 

(cj  If  the  significant  alteration  is  only 
the  removal  of  manufacturer  or  grade 
identification  maiidn^  for  decorative 
purposes  at  the  customer's  request,  the 
requirements  set  forth  in  paragraph 
(a)(2)  of  this  section  shall  not  apply,  but 
the  alterer  shall  assign  a  new  lot  number 
as  set  forth  in  paragraph  (a)(1)  of  this 
section  and  shall  either  test  the  fasteners 
or  provide  a  written  statement 
disclosing  the  alteration  as  set  forth  in 
paragraph  (a)(3)  of  this  section.  Along 
with  such  an  order  the  fastener 
manufacturer  must  require  a  written 
certification  from  the  customer  stating 
that  fasteners  from  the  altered  lot  will 
not  be  held  or  sold  as  meeting  the 
requirements  of  a  consensus  standard 
which  requires  manufacturer  or  grade 
identification  markings. 

(d)  Any  person  who  knowingly  sells 
a  significanUy  altered  fastener  as 
described  in  paragraph  (a)  of  this 
section,  and  who  did  not  alter  such 
fastener,  shall  provide  to  the  purchaser 
a  copy  of  the  statement  required  by 
paragraph  (a)(3)  of  this  section;  imless 
the  significant  alteration  is  only 
electroplating  of  the  fastener,  as 
described  in  paragraph  (b)  of  this 
section  or  removal  of  manu&cturer  or 
grade  identification  markings,  as 
described  in  paragraph  (c)  of  this 
section. 
*        *        •        •        * 

6.  Section  280.12  is  revised  to  reed  as 
follows: 

f  280.12    AppitcabUity. 

(a)  The  requirements  of  the  Fastener 
QuaUty  Act  and  this  part  shall  be 
appUcable  only  to  fasteners 
manufactured  on  or  after  May  26.  1998. 

(b)  Metal  manufactured  prior  to  May 
26. 1998  may  not  be  used  to 
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manufacture  fasteners  subject  to  the  Act 
and  this  part  unless  the  metal  has  been 
tested  for  chemistry  pursuant  to 
§  280.15  of  this  part  by  a  laboratory 
accredited  under  the  Act  and  this  part 
and  the  chemical  characteristics  of  the 
metal  conform  to  those  required  by  the 
standards  and  specifications. 

(c)  Nothing  in  the  Act  and  this  part 
prohibits  selling  finished  fasteners 
manufactured  prior  to  May  26, 1998  at 
representing  that  such  fasteners  meet 
standards  and  specifications  of  a 
consensus  standards  organization  or  a 
government  agency. 

9.  Section  280.104  is  added  to  subpart 
B  to  read  as  follows: 

f28ai04    Accrwiltaaon  or  Certain 
Manutocturtoig  FadNtlM  m  LaboratoriM 

(a)  Subiect  to  the  limitations 
contained  in  paragraphs  (b),  (c),  and  (d) 
of  this  section,  registration  of  a  fastener 
manufacturing  facility  employing  a 
fastener  quality  assurance  system  shall 
be  deemed  to  meet  the  requirements  of 
accreditation  of  a  laboratory  for 
purpoaes  of  the  Act  and  this  part.  The 
independent  third-party  registrar 
registering  such  facility  under  this 
section  shall  comply  with  all 
procedures  set  forth  in  subparts  I 
through  L  of  this  part.  Records 
docujnenting  the  inspection  and  testing 
of  a  lot  of  fasteners  performed  by  such 
an  accredited  laboratory  shall  be 
maintained  by  the  fecility  in  accordance 
with  the  requirements  of  §§  280.6  and 
280.7. 

(b)  In  any  instance  where  a  Facility 
accomplishes  any  in-process  inspection 
and  testing  by  performing  laboratory 
tests  on  a  sample  of  fasteners  at  any 
stage  in  the  manufacturing  process, 
those  tests  must  be  conducted  by  a 
laboratory  on  the  Accredited  Laboratory 
List.  Such  a  laboratory  may  be  located 
on  the  same  premises  as  a  fastener 
manufacturing  facility  if  the  laboratory 
is  separately  accredited  pursuant  to  a 
provision  of  this  part  other  than 

§  280.104(a). 

(c)  Any  laboratory  tests  performed 
outside  the  Facihty's  in-process 
inspection  and  testing  must  be 
conducted  by  a  laboratory  on  the 
Accredited  Laboratory  List. 

(d)  Chemical  testing  and  raw  material 
testing  must  be  performed  by  a 
laboratory  on  the  Accredited  Laboratory 
List. 

10.  Section  280.602  is  amended  by 
revising  paragraphs  (e)(2),  (h),  and  (j) 
and  adding  paragraphs  (k),  (1),  (m).  and 
(n)  to  read  as  follows: 

i28a602    Vlotabons. 

•        •        •        •        • 


(e)  Misrepresentation  and 
concealment  of  facts  •  •   • 

(2)  In  coiuection  with  the 
preparation,  submission,  use, 
maintenance  of  a  laboratory  test  report, 
certificate  of  conformance  as  described 
in  §§  280.5  and  280.6  of  this  part  or  any 
quahty  assurance  system  document 
required  by  this  part  or; 
•        •        •        •        • 

(h)  Falsification  of  Documents 
Relating  to  Accreditation  of  Laboratories 
or  Registrars  or  Approval  or  Recogrution 
of  Accreditors  or  Accreditation  Bodies. 
No  person  shall  falsify  or  make  any  false 
or  misleading  statement  on  or  in 
connection  with  any  docimient  relating 
to  laboratory  accreditation  or  approval 
or  recognition  of  accreditation  bodies. 
Accreditors  or  Registrars  as  required  by 
section  6(a)  or  6(b)  of  the  Act  or  this 
part. 
***** 

(j)  Falsification  of  Laboratory^'- 
Accreditation,  Accreditation  Body  or 
Accreditor.  No  person  shall  falsely 
claim  to  be  an  accredited  laboratory  or 
approved  or  recognized  accreditation 
body  or  Accreditor  as  described  in 
section  6  of  the  Act  or  subparts  B,  C,  D, 
E,  I  and  J  of  this  part. 

(k)  Sale  of  fasteners  manufactured 
prior  to  the  implementation  date  as 
compliant  with  the  Act.  No  person  shall 
represent,  sell,  or  offer  for  sale  fasteners 
manufactured  prior  to  May  26, 1998  as 
being  in  conformance  with  the  Act  or 
this  part. 

(1)  Failure  to  Assign  lot  number 
traceable  to  Manufacturer's  single, 
unique  lot  number:  No  importer, 
distributor,  or  significant  alterer  shall 
assign  a  lot  number  unless  the  assigned 
lot  number  is  traceable  to  a 
manufacturer's  single,  unique  lot 
number. 

(m)  Falsification  of  Documents 
relating  to  the  registration  of  Fastener 
Manufacturing  Facilities  as  accredited 
laboratories,  accreditation  of  Registrars 
or  recognition  of  Accreditors.  No  person 
shall  falsify  or  make  any  false  or 
misleading  statement  on  or  in 
connection  with  any  document  relating 
to  the  registration  of  Fastener 
Manufacturing  Facilities  as  accredited 
laboratories,  accreditation  of  Registrars 
or  recognition  of  Accreditors  as  required 
by  Subparts  I,  J,  K,  and  L  of  this  part. 

(n)  False  claim  of  registration  of 
Fastener  Manufacturing  Facilities  as 
accredited  laboratories,  accreditation  of 
Registrars,  and  recognition  of 
Accreditors.  No  person  shall  falsely 
claim  to  be  a  registered  Fastener 
Manufactiiring  FaciUty,  an  accredited 
Registrar,  or  a  recognized  Accreditor  as 


described  by  Subparts  I, ),  K,  and  L  of 
this  part. 

11.  Subparts  I  through  L  are  added  to 
read  as  follows: 

Subpart  I— Special  Rule  for  the 
Accreditation  of  Certain  Fastener 
Manufacturing  Facilities,  Whose 
Implemented  Fastener  Quality 
Assurance  Systems  Meet  Defined 
Requirements,  as  Laboratories 

280.800  Introduction. 

280.801  Application. 

280.802  Review  and  decision  procsu. 

280.803  Criteria  for  recognition. 

280.804  Maintaining  recognized  status. 

280.805  Voluntary  termination  of 
recognition. 

280.806  Involuntary  tennination  of 
recognition  by  ^^ST. 

280.807  Subcontracting. 

280.808  Reports. 

280.809  Recordkeeping. 

280.810  Listing  of  recognized  accreditors, 
accredited  registrars,  and  registered 
facilities. 

280.811  Removal  from  a  list 

280.812  Appeal. 

§280.800    Introduction.* 

(a)  This  special  rule  applies  to  those 
fastener  manufacturers,  employing  a 
fastener  quality  assurance  system  (QAS) 
as  defined  in  this  part,  who  wish  to  seek 
accreditation  of  the  particular 
manufacturing  facility  employing  the 
QAS  as  a  laboratory  within  the  meaning 
of  the  Act.  This  rule  consists  of  this 
subpart,  and  subparts  ),  K,  and  L.  The 
rule  adopts  the  view  that  a  fastener 
manufacturing  facility  is  deemed  to  be 
an  accredited  laboratory  for  purposes  of 
the  Act  and  this  part  if  such  facility 
employs  a  fastener  quality  assurance 
system  (QAS)  that  has  been  formally 
registered  by  a  NIST-recognized  quality 
systems  registrar.  The  rule  applies  only 
to  facilities  manufacturing  fasteners; 
raw  materials  for  fastener  manufacture 
must  be  tested  and  certified  by  a 
laboratory  listed  on  the  Accredited 
Laboratory  List.  This  subpart  sets  out 
the  full  process  that  NIST  requires  for 
the  accreditation  of  a  festener 
manufacturing  facility  employing  a  QAS 
in  the  United  States:  a  fastener 
manufacturing  facility  employing  a  QAS 
(a  "Facility")  will  be  deemed  to  be  an 
accredited  laboratory  if  it  is  registered 
by  a  Quality  Systems  Registrar  (a 
"Registrar")  that  in  turn  has  been 
accredited  by  a  Registrar  Accreditation 
Body  (an  "Accreditor")  that  has  been 
recognized  by  NIST.  Subpart  J  provides 
for  foreign  Accreditors  to  be  recognized 
and  to  recognize  Registrars  under  the 
same  procedures. 

(b)  A  chain  is  thus  established  to 
assure  the  proper  regulation  of 
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Facilities:  NIST  recognizes  Accreditors 
that  meet  the  requirements  of  subpart  K, 
which  is  based  upon  ISO  Guide  61;  the 
NIST-recognized  Accreditors  may,  in 
turn,  accredit  Registrars  that  meet  the 
requirements  of  Subpart  L,  which  is 
based  upon  ISO  Guide  62.  The 
Registrars,  in  turn,  may  register 
Facilities  that  satisfy  the  elements  of  a 
fastener  quaUty  assurance  system 
(QAS),  as  defined  in  this  part. 

(c)  Within  Uiis  subpart,  §§  280.801 
through  280.809  contain  the  procedures 
that  NIST  uses  to  process  requests  from 
Accreditors  for  recognition  by  NIST. 
Section  280.810  establishes  three  lists 
that  NIST  will  maintain:  §  280.810(a) 
provides  for  a  list  of  Accreditors  that 
have  been  recognized  by  NIST; 
§  280.810(b)  provides  for  a  list  of 
Registrars  that  have  been  accredited  by 
Accreditors  listed  according  to 
§  280.810(a);  and  §  280.810(c)  provides 
for  a  list  of  FaciUties  that  have  been 
registered  by  Registrars  listed  according 
to  §  280.810(b).  The  remainder  of  this 
subpart,  §§280.811  and  280.812, 
contain  procedural  provisions  related  to 
the  lists  established  by  §  280.810. 

(a)  Application  must  be  made  by 
Accreditors  to  NIST  for  recognition  to 
accredit  Registrars  under  the  Act.  Upon 
request,  NIST  will  provide  application 
forms  and  instructions.  The  applicant 
shall  ccMnplete  the  application  in 
English  and  may  provide  whatever 
additional  enclosures,  attachments  or 
exhibits  the  applicant  deems 
aporopriate. 

(b)  Application  packages  may  be 
obtained  from:  Manager,  FQA 
Accreditation  Body  Evaluation  Program, 
NIST.  Bldg.  820.  Room  282. 
Gaith0rsburg,  Maryland,  20899. 
Requests  may  be  made  by  mail  or  by 
FAX  to:  (301)  963-2871. 

(c)  The  applicant  shall  reimburse 
NIST  for  all  costs  incurred  in  the 
evaluation  of  its  accreditation  program 
and  subsequent  costs  incurred  in 
ensuring  the  continued  compUance  of 
its  program.  Reimbursement  shall  be  in 
accordance  with  the  fee  schedule 
established  by  NIST  for  this  purpose. 

(d)  An  application  may  be  revised  by 
an  applicant  at  any  time  prior  to  the 
final  decision  by  NIST.  An  application 
may  be  withdrawn  by  an  applicant, 
widiout  prejudice,  at  any  time  prior  to 
the  final  decision  by  NIST. 

S  280.802    Review  and  decision  process. 

(a)  Applications  submitted  by 
Accreditors  will  be  accepted  by  NIST 
and  their  receipt  acknowledged  in 
writing.  The  applications  will  be 
reviewed  by  NIST  against  the  criteria 


specified  in  this  subpart  and  in  subpart 
K  of  this  part.  NIST  may  request 
additional  information  as  needed  fit>m 
the  applicant. 

(b)  NIST  shall  conduct  on-site 
assessments  of  the  facilities  of  the 
applicant  including  all  of  the 
applicant's  organizational  units  and 
locations  covered  by  the  application. 

(c)  If  the  apphcant's  program  is 
deemed  by  NIST  to  have  met  the 
requirements  for  recognition,  the 
applicant  shall  be  notified  by  NIST  in 
writing.  The  recognition  notice  shall 
include  the  date  when  the  recc^nition 
begins  and  the  scope  of  the  recognition. 
The  recognition  period  shall  be  for  as 
long  as  the  Accreditor  continues  to 
satisfy  the  requirements  of  §  280.803.  As 
part  of  maintaining  its  approved  status, 
each  Accreditor  shall  agree  to  be 
reassessed  by  NIST  every  two  years 
following  its  Initial  notice  of 
recognition.  NIST  will  maintain  and 
make  available  to  the  public  a  list  of 
recognized  Accreditors. 

(d)  If  the  applicant  does  not  meet  the 
requirements  for  recognition,  the 
applicant  shall  be  notified  in  writing, 
listing  the  specific  requirements  bom 
this  subpart  and  subpart  K  of  this  part 
which  the  applicant's  program  has  not 
met.  After  receipt  of  such  a  notification, 
and  within  the  response  p>eriod 
provided  by  NIST,  the  applicant  may: 

(1)  Submit  additional  information  for 
further  review.  Reviewing  the  new 
submission  may  involve  additional  on- 
site  visits  by  NIST  personnel. 
Additional  fees  may  be  required.  Or, 

(2)  Submit  a  request  that  the  original 
application  be  reconsidered,  including  a 
statement  of  reasons  why  the  applicant 
should  have  been  recognized. 

f280J03    Criteria  for  recognitton. 

An  applicant  for  NIST  recognition 
must  demonstrate  the  ability  to  operate 
a  registrar  accreditation  program 
consistent  with  the  requirements  of  this 
subpart  and  subparts  A  and  K  of  this 
part,  and  accredit  registrars  of  Facilities 
to  requirements  set  out  in  subpart  L  of 
this  part. 

f280J04    Maintaining  racognized  status. 

(a)  Accreditors  shall  continue  to 
satisfy  all  the  requirements  of 
recognition  during  the  recognition 
period. 

(b)  Upon  request,  recognized 
Accreditors  shall  make  available  to 
NIST  and/or  BXA  all  records  and 
materials  pertaining  to  the  program. 

-  (c)  NIS'T  has  the  right  to  participate  as 
an  observer  during  any  on-site  visit  to 
a  Registrar  being  audited  by  a  NIST- 
recc^nized  Accreditor,  or  a  FaciUty 
being  audited  by  an  accredited 


Registrar,  or  it  may  perform  its  own 
surveillance  visit  of  such  bodies  at  its 
discretion. 

(d)  Neither  the  Accreditor,  nw  any 
Registrar  it  accredits,  nor  any  Facility 
registered  imder  the  Act  and  this  part 
shall  take  any  action  which  states  or 
implies  the  approval,  or  endorsement  by 
NIST  or  any  other  agency  of  the  U.S. 
Federal  Government  of  any  product  or 
report  pertaining  to  a  product  associated 
with  any  activities  carried  out  imder  the 
recognition.  None  of  these  entities  may 
take  any  action  which  states  or  implies 
that  they  are  recognized  or  authorized 
by  NIST  to  act  or  perform  in  any  area(s) 
beyond  that  which  was  specified  in 
their  recognition  under  this  part. 

1280.805    Voluntary  tarmlnatlon  of 
recognition. 

An  Accreditor  may  voluntarily 
terminate  its  recognition  by  giving 
written  notice  to  NIST  and  to  all 
Registrars  accredited  by  that  body  imder 
its  accreditation  program.  The  written 
notice  shall  state  the  date  on  which  the 
tennination  will  take  effect 

§280.806    Involuntary  termination  of 
reoognlUon  by  NIST. 

(a)  NIST  may  terminate  or  suspend  its 
recognition  of  an  Accreditor  if  such  an 
action  is  deemed  to  be  in  the  public 
interest. 

(b)  Before  terminating  the  recognition 
of  an  Accreditor,  NIST  will  notify  the 
Accreditor  in  writing,  giving  it  the 
opportimity  to  rebut  or  correct  the 
stated  reasons  for  the  proposed 
termination.  If  the  problems  are  not 
corrected  or  reconciled  within  30  days, 
or  such  longer  time  as  NIST  in  its  sole 
discretion  may  grant,  the  termination 
shall  become  effective. 

(c)  An  Accreditor  may  appeal  a 
termination  to  the  Director  by 
submitting  a  statement  of  reasons  why 
the  recognition  should  not  be 
terminated.  NIST  may,  at  its  discretion, 
hold  in  abeyance  the  termination  action 
pending  a  final  decision  by  the  Director. 
Within  60  days  following  receipt  of  the 
appeal,  the  Director  shall  inform  the 
Accreditor  in  writing  of  his  or  her 
decision. 

(d)  Registrars  and  registered 
organizations  which  have  been  Usted  by 
NIST  in  accordance  with  this  subpart, 
based  on  their  accreditation  by  an 
Accreditor  whose  recognition  has  been 
terminated,  shall  be  removed  from  the 
list,  unless  an  exception  is  granted  by 
NIST. 

§280.807    Subcontracting. 

If  a  recognized  Accreditor,  an 
accredited  Registrar,  or  a  registered 
Facility  subcontracts  any  of  its  functions 
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to  another  entity  it  must  place  the  work 
with  another  recognized  Accreditor, 
accredited  Registrar,  or  registered 
Facility;  inform  the  client,  before  the 
fact,  that  subcontracting  will  be 
necessary,  and  clearly  indicate  in  all 
appropriate  records,  and  reports  to  the 
client,  specifically  what  functions  were 
subcontracted. 

§  280.806    Reports. 

Reports  and  records  shall  be 
maintained  in  such  a  maimer  to 
preserve  original  data,  and  be  collected 
as  required  into  a  final  form,  sufficient 
to  satisfy  customer  ci;:d  legal 
requirements.  Such  reports  shall  be 
provided  upon  request  to  the  Bureau  of 
Export  Administration,  to  the  National 
Institute  of  Standards  and  Technology, 
or  to  any  other  agency  of  the  federal 
government  authorized  to  obtain  such 
records  under  this  part. 

S28a8O0    rtaeordkaapins. 

Each  recognized  Accreditor, 
accredited  Registrar,  or  fastener 
manufacturer  whose  FadUty  has  been 
registered  shall  retain  all  applicable 
records  reqiiired  under  the  Act  and  this 
part  for  5  years.  All  records  are  subject 
to  the  requirements  in  §  280.7  of  this 
part. 

1280810    Usdng  of  r*cogniZMl 
accradltors,  accredltMl  raglslrara,  wid 
raglsttrvd  facilWM. 

(a)  List  of  Accreditors.  NIST  shall 
prepare  and  maintain  a  fist  of 
Accreditors  recognized  imder  this 
subpart  and  subpart  J. 

(b)  List  of  Registrars.  NIST  shall 
prepare  and  maintain  a  list  of  Registrars 
accredited  by  Accreditors  listed  in 
accordance  with  §  280.810(a). 

(1)  Names  and  information  regarding 
accredited  Registrars  may  only  be 
included  on  the  Ust  from  information 
submitted  to  NIST  by  an  Accreditor 
listed  in  accordance  with  §  280.810(a) 
that  submits  the  Usting  fee  established 
by  NIST  and  the  following  information, 
in  English: 

(i)  The  name  of  the  Accreditor  which 
granted  the  accreditation  ; 

(ii)  The  name  and  address  of  the 
Registrar  afl^ected  by  the  accreditation 
action; 

(iii)  The  nature  of  the  accreditation 
action  (e.g.,  initial  accreditation, 
renewal  of  accreditation,  etc.); 

(iv)  A  copy  of  the  Registrar's 
accreditation  certificate  and  a  scope  of 
accreditation  which  states  the  quality 
system  standard(s)  for  which  the 
Registrar  has  been  accredited  for 
purposes  of  assessing  and  registering  a 
fastener  manufacturer's  Facility;  and 

(v)  The  name  and  telephone  number 
of  the  accredited  Registrar's  authorized 


representative(s),  and  information 
concerning  the  physical  locations  of  all 
organizational  ujiits  involved  in  the 
accreditation  activities. 

(2)  All  Accreditors  listed  by  NIST  in 
accordance  with  §  280.810(a)  shall 
promptly  notify  NIST  of  each 
accreditation  action  taken. 
Accreditation  actions  include  initial 
accreditations,  denials  of  accreditatim, 
renewals,  suspensions,  terminations, 
and  changes  in  scope.  Notifications 
shall  be  filed  with:  Fastener  QuaUty  Act 
Program  Manager,  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899. 

(c)  List  of  facilities.  NIST  shall 
prepare  and  maintain  a  list  of  Facilities 
registered  by  Registrars  listed  in 
accordance  with  §  280.810(b). 

(1)  Names  and  information  regarding 
registered  Facihties  may  only  be 
included  on  the  list  from  information 
submitted  to  NIST  by  accredited 
Registrars  listed  in  accordance  with 

§  280.810(b)  that  submit  the  listing  fee 
established  by  NIST,  through  their 
Accreditors,  and  the  following 
information: 

(i)  The  name  of  the  fastener 
manufacturer  and  the  address  of  the 
registered  Facility; 

(ii)  The  name  of  the  authorized 
representative  of  the  fastener 
manufacturer  whose  Facility  is 
registered; 

(iii)  The  scope  of  registration,  stating 
the  quality  system  standard(s)  to  which 
the  FaciUty  has  been  registered;  and 

(iv)  The  effective  dates  of  the 
registration. 

(2)  All  Registrare  listed  by  NIST  in 
accordance  with  §  280.810(b)  shall 
promptly  notify  NIST  of  each 
registration  action.  Registration  actions 
include  initial  registrations,  denials  of 
registration,  renewals,  suspensions, 
terminations,  and  changes  in  scope. 
Notifications  shall  be  filed  with: 
Fastener  Quality  Act  Program  Manager, 
Office  of  Standards  Services,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899. 

(d)  These  lists  will  be  readily 
accessible  to  the  public.  Only  entities 
listed  by  NIST  are  authorized  to  offer 
services  which  comply  with  the  Act  and 
this  part.  NIST  shall  revise  as 
appropriate  all  U stings  when  notified  of 
applicable  actions  and  shall  take 
appropriate  steps  to  make  changes 
promptly  available  to  the  pubUc. 

{280811    Removal  from  a  list 

NIST  may  remove  &t>m  a  list  any 
listed  entity  if  NIST  deems  such  action 
to  be  in  the  public  interest.  An  entity 
may  appeal  the  removal  or  proposed 


removal  from  a  list  to  the  Director  by 
submitting  a  statement  of  reasons  why 
it  should  remain  on  the  list.  NIST  may, 
at  its  discretion,  hold  in  abeyance  a 
removal  action  pending  a  final  decision 
by  the  Director.  The  Director  shall 
inform  the  entity  in  writing  of  the 
decision  within  sixty  days  following 
receipt  of  the  appeal. 

f280812    Appeal. 

An  applicant  Accreditor,  Registrar,  or 
fastener  manufacturer  whose  Facility 
has  been  registered  may  appeal  the 
removal  or  proposed  removal  bom  the 
Accreditors  list,  the  Registrars  list,  or 
the  Facilities  list,  to  the  Director. 

Subpart  J — Recognition  of  Foreign 
Registrar  Accreditation  Bodies 

Sec. 

280.900  Introduction. 

280.901  Racognition  of  foreign  entities. 

1280900    Introduction. 

In  accordance  with  section  6(a)(1)(C) 
of  the  Act,  this  subpart  sets  forth  the 
conditions  under  which  the  recognition 
of  foreign  entities  by  their  governments, 
by  organizations  acting  on  behalf  of 
their  governments,  or  by  organizations 
recognized  by  the  Director  shall  be 
deemed  to  meet  the  requirements  of  the 
Act. 

f  280.901  Recognition  of  foreign  entities. 

Foreign  Accreditors  wishing  to  be 
recognized  to  accredit  Registrars  must 
submit  an  application  for  evaluation  to 
NIST  according  to  subpart  I.  NIST 
recognition  is  limited  to  bodies  that 
accredit  Registrars  which  register 
Facilities  producing  fasteners  covered 
by  the  Act.  To  be  recognized  by  NIST, 
Accreditors  must  meet  conditions  set 
out  in  subparts  I  and  K  and  accredit 
Registrars  of  Facilities  to  conditions  set 
out  in  subpart  L. 

Subpart  K — Requirements  for 
Registrar  Accreditation  Bodies 
(Accreditors) 


Sec. 
General 

280.1000 
280.1001 


Intnxiuction. 
Scof>e. 


RequimBents  htr  Accraditors 

280.1010  Accreditors. 

280.1011  Accreditor  personnel. 

280.1012  Decision  on  accreditation. 

280.1013  References  to  accredited  status. 

280.1014  Change  in  the  accreditation. 

280.1015  Appeals,  complaints  and 
disputes. 

280.1016  Access  to  records  of  appeals, 
complaints  and  disputes. 

Raquirementa  for  AsaeaMMint 
280.1020  Application  for  accreditation. 
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280.1021  Preparation  for  assessment. 

280.1022  Assessment. 

280.1023  Assessment  re[)ort. 

280.1024  Surveillance  and  reassessment 
procedures. 

General 

§2801000    Introduction. 

This  subpart  sets  out  organizational, 
operational  and  other  requirements  that 
must  be  met  by  all  Accreditors 
recognized  by  NIST  under  subpart  I  or 
J  of  this  part.  This  subpart  also  sets  out 
the  requirements  against  which  an 
Accreditor  assesses  the  competence  of 
an  applicant  Registrar. 

§280.1001  Scope.      > 

These  are  general  requirements  for  an 
Accreditor  to  follow  if  it  is  to  be 
recognized  as  competent  and  reliable  in 
assessing  and  subsequently  accrediting 
Registrars. 

Requirements  for  Accreditors 

§280.1010    Accreditors. 

(a)  General  provisions.  (1)  The 
policies  and  procedures  under  which 
the  Accreditor  operates  shall  be  non- 
discriminatory, and  they  shall  be 
administered  in  a  non-discriminatory 
manner.  Procedures  shall  not  be  used  to 
impede  or  inhibit  access  by  applicant 
bodies  other  than  as  specified  in  this 
part. 

(2)  The  Accreditor  shall  make  its 
services  accessible  to  all  applicantsi. 
whose  activities  fall  within  its  declared 
field  of  operation.  There  shall  not  be 
undue  financial  or  other  conditions. 
Access  shall  not  be  conditional  upon 
the  size  of  the  applicant  body  or 
membership  of  any  association  or  group, 
nor  shall  accreditation  be  conditional 
upon  the  number  of  bodies  already 
accredited. 

(3)  The  accreditation  criteria  against 
which  the  competence  of  a  registrar  is 
assessed  shall  be  those  outlined  in 
subpart  L  of  this  part.  If  an  explanation 
is  required  as  to  the  application  of  these 
documents  to  a  specific  accreditation 
program,  it  shall  be  formulated  by 
relevant  and  impartial  committees  or 
peraons  possessing  the  necessary 
technical  competence,  and  published  by 
the  Accreditor. 

(4)  The  Accreditor  shall  confine  its 
requirements,  assessment  and  decisions 
on  accreditation  to  those^matters 
specifically  related  to  the  scope  of  the 
accreditation  being  considered. 

(b)  Organization  of  a  recognized 
Accreditor.  The  structure  of  the 
Accreditor  shall  be  such  as  to  give 
confidence  in  its  accreditations.  In 
particular,  the  Accreditor  shall: 

(1)  Be  impartial; 


(2)  Be  responsible  for  its  decisions 
relating  to  the  granting,  maintaining, 
extending,  reducing,  suspending  and 
withdrawing  of  accreditation; 

(3)  Identity  the  management 
(committee,  group  or  person)  which  will 
have  overall  responsibility  for  all  of  the 
following: 

(i)  Performance  of  assessment  and 
accreditation  as  defined  in  this  part; 

(ii)  Formulation  of  policy  matters 
relating  to  the  operation  of  the 
Accreditor; 

(iii)  Decisions  on  accreditation; 

(iv)  Supervision  of  the 
implementation  of  its  policies; 

(v)  Supervision  of  the  finance  of  the 
Accreditor;  and 

(vi)  Delegation  of  authority  to 
committees  or  individuals,  as  required, 
to  undertake  defined  activities  on  its 
behalf. 

(4)  Have  documents  which 
demonstrate  that  it  is  a  legal  entity; 

(5)  Have  a  documented  structure 
which  safeguards  impartiality, 
including  provisions  to  assure  the 
impartiality  of  the  operations  of  the 
Accreditor;  this  structure  shall  enable 
the  participation  of  all  parties 
significantly  concerned  in  the 
development  of  policies  and  principles 
regarding  the  content  and  fuiurtioning  of 
the  accreditation  system; 

(6)  Ensure  that  each  decision  on 
accreditation  is  taken  by  a  person  or 
persons  different  from  Uiose  who 
carried  out  the  assessment; 

(7)  Have  rights  and  responsibilities 
relevant  to  its  accreditation  activities; 

(8)  Have  adequate  arrangements  to 
cover  liabilities  arising  from  its 
operations  and/oc  activities; 

(9)  Have  financial  stability  and 
resources  required  for  the  operation  of 
an  accreditation  system; 

(10)  Employ  a  sufBcient  number  of 
personnel  having  the  necessary 
education,  training,  technical 
knowledge  and  experience  for 
performing  accreditation  functions 
relating  to  the  type,  range  and  volume 
of  work  performed,  under  a  responsible 
senior  executive; 

(11)  Have  a  quality  system,  as 
outlined  in  §  280.1010(d),  giving 
confidence  in  its  ability  to  operate  an 
accreditation  system  for  registration 
bodies; 

(12)  Have  policies  and  procedures 
that  distinguish  between  accreditation 
and  any  other  activities  in  which  the 
Accreditor  is  engaged; 

(13)  Together  with  its  senior  executive 
and  staff,  be  free  from  any  commercial, 
financial  and  other  pressures  which 
might  influence  the  results  of  the 
accreditation  process; 

(14)  Have  formal  rules  and  structiu^ 
for  the  appointment  and  operation  of 


any  committees  which  are  involved  in 
the  accreditation  process;  such 
committees  shall  be  free  &t)m  any- 
commercial,  financial  and  other 
pressures  that  might  influence 
decisions; 

(15)  Ensure  that  activities  of  related 
bodies  do  not  affect  the  confidentiality, 
objectivity  or  impartiality  of  its 
accreditations  and  shall  not  offer  or 
provide,  directly  or  indirectly,  those 
services  that  accredit  others  to  perform, 
consulting  services  to  obtain  or 
maintain  accreditation,  or  services  to 
design,  implement  or  maintain  a 
certification  scheme; 

(16)  Have  policies  and  procedures  for 
the  resolution  of  complaints,  appeals 
and  disputes  received  bora  bodies  or 
other  parties  about  the  handling  of 
accreditation  of  any  related  matters; 

(17)  Have  a  structure  where  members 
are  chosen  to  provide  a  balance- of 
interest,  where  no  single  interest 
predominates;  and 

(18)  Assure  that  other  products, 
processes  or  services  that  may  be 
offered,  directly  or  indirectly,  do  not 
compromise  confidentiality  or  the 
objectivity  or  impartiality  of  its 
accreditation  process  and  decisions. 

(c)  Subcontracting.  (1)  When  an 
Accreditor  decides  to  subcontract  work 
related  to  accreditation  (e.g.  audits)  to 
an  external  body  or  person,  a  properly 
documented  agreement  covering  the 
arrangements,  including  confidentiality 
and  conflict  of  interest,  shall  be  drawn 
up.  The  Accreditor  shall: 

(i)  Take  full  responsibility  for  such 
subcontracted  work  and  maintain  its 
responsibility  for  granting,  maintaining, 
extending,  reducing,  suspending  m 
withdrawing  accreditation 

(ii)  Ensure  that  the  subcontracted 
body  or  person  is  competent  and 
complies  with  the  applicable  provisions 
of  this  part,  including  §  280.807,  and  is 
not  involved,  either  directly  or  through 
its  employer,  with  the  design, 
implementation  or  maintenance  of  a 
registration  scheme  in  such  a  way  that 
imjpartiality  could  be  compromised;  and 

(iii)  obtain  the  consent  of  the 
applicant  or  accredited  body. 

(2)  Requirements  in  paragraphs  (c)(1) 
(i)  and  (ii)  of  this  section  are  also 
relevant,  by  extension,  when  an 
Accreditor  uses,  for  granting  its  own 
accreditation,  work  provided  by  another 
Accreditor  with  which  it  has  signed  an 
agreement. 

(d)  Quality  system.  (1)  The 
management  of  the  Accreditor  with 
executive  responsibihty  for  quafity  shaU 
define  and  document  its  policy  for 
quality,  including  objectives  for  quality 
and  its  commitment  to  quality.  The 
management  shall  ensure  that  this 
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policy  is  understood,  implemented  and 
maintained  at  all  levels  of  the 
organization. 

(2)  The  Accreditor  shall  operate  a 
quality  system  in  accordance  with  the 
relevant  elements  of  this  part  and 
appropriate  to  the  type,  range  and 
volume  of  work  performed.  This  quality 
system  shall  be  documented,  and  the 
docimientation  shall  be  available  for  use 
by  the  staff  of  the  Accreditor. 

(3)  The  Accreditor  shall  ensure 
effective  implementation  of  the 
docimiented  quality  system  procedures 
and  instructions. 

(4)  The  Accreditor  shall  designate  a 
person  with  direct  access  to  its  highest 
executive  level  who,  irrespective  of 
other  responsibilities,  shall  have 
defined  authority  to  ensure  that  a 
quality  system  is  established, 
implemented  and  maintained  in 
accordance  with  this  part,  and  report  on 
the  performance  of  the  quality  system  to 
the  management  of  the  Accreditor  for 
review  and  as  a  basis  for  improvement 
of  the  quality  system. 

(5)  The  quality  system  shall  be 
dociunented  in  a  quality  manual  and 
associated  quahty  procedures,  and  the 
quality  manual  shall  ccmtain  or  refer  to 
at  least  the  following: : 

(i)  A  Quality  policy  statement: 

(ii)  A  Drief  description  of  the  legal 
status  of  the  Accreditor,  including  the 
names  of  its  owners,  if  applicable,  and, 
if  different,  the  names  of  the  persons 
who  control  it; 

(iii)  The  names,  quahfications, 
experience  and  terms  of  reference  of  the 
senior  executive  and  other  accreditation 
personnel  influencing  the  quality  of  the 
accreditation  function: 

(iv)  An  organization  chart  showing 
lines  of  authority,  responsibility  and 
allocation  of  functions  stemming  firom 
the  senior  executive  and.  in  particular, 
the  relationship  between  those 
responsible  for  the  assessment  and  those 
making  decisions  regarding 
accreditation; 

(v)  A  description  of  the  organization 
of  the  Accreditor,  including  details  of 
the  management  (committee,  group  or 
person),  its  constitution,  terms  of 
reference  and  rules  of  procedure; 

(vi)  The  policy  and  procedures  for 
conducting  management  reviews; 

(vii)  Administrative  procedures 
including  dociunent  control; 

(viii)  Tne  operational  and  functional 
duties  and  service  pertaining  to  qiiality, 
so  that  the  extent  and  limits  of  each 
person's  responsibility  are  knowii  to  all 
concerned; 

(ix)  The  policy  and  procedures  for  the 
recruitment  and  training  of  Accreditor 
personnel  (including  auditors]  and 
monitoring  their  performance; 


(x)  A  list  of  its  subcontractors  and 
details  of  the  procedures  for  assessing, 
recording  and  monitoring  their 
competence; 

(xi)  Its  procedures  for  handling 
nonconformities  and  for  assuring  the 
effectiveness  of  any  corrective  actions 
taken: 

(xii)  The  poUcy  and  procedures  for 
implementing  the  accreditation  process, 
including: 

(A)  The  conditions  for  issue,  retention 
and  withdrawal  of  accreditation 
documents 

(B)  Checks  of  the  use  and  appHcation 
of  docimients  used  in  the  accreditation 

(C)  The  procedures  for  assessing  and 
accrediting  applicants:  and 

(D)  The  procedures  for  surveillance 
and  reassessment  of  accredited  bodies. 

(xiii)  The  policy  and  procedures  for 
dealing  with  ap{>eals,  complaints  and 
disputes;  and 

(xiv)  The  procedures  for  conducting 
internal  audits  based  on  appropriate 
international  docimientation. 

(e)  Conditions  for  granting, 
maintaining,  extending,  reducing, 
suspending  and  withthvwing 
accreditation.  (1)  The  Accreditor  shall 
specify  the  conditions  for  granting, 
maintaining,  extending  and  reducing 
accreditation,  and  the  conditions  under 
which  accreditation  may  be  suspended 
or  withdrawn,  partially  or  in  total,  for 
all  or  part  of  the  accredited  body's  scope 
of  accreditation.  In  particular,  the 
Accreditor  shall  require  the  accredited 
body  to  notify  it  promptly  of  any 
intended  changes  to  the  quality  system 
or  other  changes  which  may  affect 
conformity. 

(2)  The  Accreditor  shall  have 
procedures  to  grant,  maintain,  withdraw 
and  suspend  accreditation;  to  extend  or 
reduce  the  scope  of  accreditation;  and  to 
conduct  reassessment  in  the  event  of 
changes  significantly  affecting  the 
activity  and  operation  of  the  accredited 
body  (such  as  change  of  ownership, 
changes  in  personnel  or  equipment),  or 
if  analysis  of  a  complaint  or  any  other 
information  indicates  that  the 
accredited  body  no  longer  complies 
with  the  requirements  of  the  Accreditor. 

(f)  Interna]  audits  and  management 
reviews.  (1)  The  Accreditor  shall 
conduct  periodic  internal  audits 
covering  all  procedures  in  a  planned 
and  systematic  manner,  to  verify  that 
the  quality  system  is  being  implemented 
and  is  effective.  The  Accreditor  shiill 
ensure  that  personnel  responsible  for 
the  area  audited  are  informed  of  the 
outcome  of  the  audit;  corrective  action 
is  taken  in  a  timely  and  appropriate 
manner;  and  the  results  of  the  audit  are 
documented. 


(2)  The  top  management  of  the 
Accreditor  shall  review  its  quality 
system  at  defined  intervals  sufficient  to 
ensure  its  continuing  suitability  and 
effectiveness  in  satisfying  the 
requirements  of  this  part  and  the  stated 
quality  policy  and  ob)ectives.  Records  of 
such  reviews  shall  be  maintained. 

(g)  Documentation.  (1)  The  Accreditor 
shall  docujnent,  update  at  regular 
intervals,  and  make  available  (through 
publications,  electronic  media  or  other 
means),  on  request: 

(i)  Information  about  the  authority 
under  which  the  Accreditor  operates; 

(ii)  A  documented  statement  of  its 
accreditation  system,  including  its  rules 
and  procedures  for  Ranting, 
maintaining,  extending,  reducing, 
suspending  and  withdrawing 
accreditation; 

(iii)  Information  about  the  assessment 
and  accreditation  process: 

(iv)  A  description  of  the  means  by 
which  the  Accreditor  obtains  financial 
support,  and  general  information  on  the 
fees  charged  to  applicantS'«nd 
accredited  bodies; 

(v)  A  description  of  the  rights  and 
duties  of  applicants  and  accredited 
bodies,  as  specified,  including 
requirements,  restrictions  or  Umitations 
on  the  use  of  the  Accreditor's  logo  and 
on  the  ways  of  referring  to  the 
accreditation  granted,  in  conformance 
with  §  280.804(d):  and 

(vi)  Information  on  procedures  for 
handling  complaints,  describing  the 
scope  of  accreditation  granted  to  each. 

(2)  The  Accreditor  shall  establish  and 
maintain  procedures  to  control  all 
docimients  and  data  that  relate  to  its 
accreditation  functions.  These 
documents  shall  be  reviewed  and 
approved  for  adequacy  by  appropriately 
authorized  and  competent  personnel  - 
prior  to  issuing  any  documents 
following  initial  development  or  any 
subsequent  amendment  or  change  being 
made.  A  fisting  of  all  appropriate 
documents  with  the  respective  issue 
and/or  amendment  status  identified 
shall  be  maintained.  The  distribution  of 
all  such  documents  shall  be  controlled 
to  ensure  that  the  appropriate 
documentation  is  made  available  to 
personnel  of  the  Accreditor,  or 
applicants  and  accredited  bodies,  when 
required  to  perform  any  function 
relating  to  the  activities  of  appUcants 
and  accredited  bodies. 

(h)  Records.  (1)  The  Accreditor  shall 
maintain  a  record  system  to  suit  its 
particular  circumstances  and  to  comply 
with  this  part.  The  records  shall 
demonstrate  that  accreditation 
procedures  have  been  effectively 
fulfilled,  particularly  with  respect  to 
application  forms,  assessment  reports, 
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and  other  documents  relating  to 
granting,  maintaining,  extending, 
reducing,  suspending  or  withdrawing 
accreditation.  Tlie  records  shall  be 
identified,  managed  and  disposed  of  in 
such  a  way  as  to  ensure  the  integrity  of 
the  process  and  confidentiaUty  of  the 
infOTmation.  The  records  shall  be  kept 
for  a  period  of  five  years. 

(2)  The  Accreditor  shall  have  a  policy 
and  procedures  for  retaining  records  for 
a  period  of  five  years.  The  Accreditor 
shall  have  a  policy  and  procedures 
concerning  access  to  these  records 
consistent  with  paragraph  (h)(1)  of  this 
section. 

(i)  Confidentiality.  (1)  The  Accreditor 
shall  have  adequate  arrangements, 
consistent  with  appUcable  laws,  to 
safeguard  confidentiality  of  the 
information  obtained  in  the  course  of  its 
accreditation  activities  at  all  levels  of  its 
organization,  including  committees  and 
external  bodies  or  individuals  acting  on 
its  behalf. 

(2)  Except  as  required  in  this  part, 
information  about  a  particular  body 
shall  not  be  disclosed  to  a  third  party 
■  without  the  written  consent  of  the  body. 

1280.1011    Accredttor  personnel. 

(a)  General  provisions.  (1)  The 
personnel  of  the  Accreditor  involved  in 
accreditation  shall  be  competent  for  the 
functions  they  perform. 

(2)  Information  on  the  relevant 
quahfications,  training  and  experience 
of  each  member  of  the  personnel 
involved  in  the  accreditation  process 
shall  be  maintained  by  the  Accreditor. 
Records  of  training  and  experience  shall 
be  kept  up  to  date. 

(3)  Clearly  documented  instructions 
shall  be  available  to  the  personnel 
describing  their  duties  and 
responsibilities.  These  instructions  shall 
be  maintained  up  to  date. 

(b)  Qualification  criteria  for  auditors 
and  technical  experts.  (1)  In  order  to 
ensure  that  assessments  are  carried  out 
effectively  and  uniformly,  the  minimiim 
relevant  criteria  for  competence  shall  be 
defined  by  the  Accreditor. 

(2)  Auditors  shall  meet  the 
requirements  of  the  appropriate 
international  documentation. 

(3)  Technical  experts  are  not  required 
to  comply  with  the  requirements  for 
auditors,  and  guidance  on  their  personal 
attributes  may  be  obtained  fiom 
appropriate  international 
documentation. 

(c)  Selection  procedure.  (1)  The 
Accreditor  shall  have  a  procedure  for 
selecting  auditors  and,  if  applicable, 
technical  experts  on  the  basis  of  their 
competence,  training,  qualifications  and 
experience,  and  for  initially  assessing 
the  conduct  of  auditcvs  and  technical 


experts  during  assessments,  and 
subsequently  monitoring  the 
performance  of  auditors  and  technical 
e^qierts.  « 

(2)  When  selecting  the  audit  team  to 
be  appointed  for  a  specific  assessment,    , 
the  Accreditor  shall  ensure  that  the 
skills  brought  to  each  assignment  are 
appropriate.  The  team  shall: 

(i)  Be  familiar  with  the  Fastener 
Quality  Act  and  its  implementing 
regulations,  accreditation  procedures 
and  accreditation  requirements; 

(ii)  Have  a  thorou^  knowledge  of  the 
relevant  assessment  method  and 
assessment  dociunents; 

(iii)  Have  appropriate  technical 
knowledge  of  the  fastener  technology  for 
which  accreditation  is  sought  and, 
where  relevant  with  associated 
procedures  and  their  potential  for 
failure  (technical  experts  who  are  not 
auditors  may  fulfil  this  function); 

(iv)  Have  a  degree  of  understanding 
sufficient  to  make  a  reliable  assessment 
of  the  competence  of  the  accredited 
body  to  operate  within  its  scope; 

(v)  Be  aole  to  communicate 
effectively,  both  in  writing  and  orally,  in 
the  required  languages; 

(vi)  Be  free  from  any  interest  that 
might  cause  team  members  to  act  in 
other  than  an  impartial  or  non- 
discriminatory manner,  for  example, 

(A)  Audit  team  members  or  their 
organization  shall  not  have  provided 
consulting  services  to  the  applicant  or 
accredited  body  which  compromise  the 
accreditation  process  and  decision;  and 

(B)  Injuxoroance  with  the  directives 
of  the  Accreditor,  the  audit  team 
members  shall  inform  the  Accreditor, 
prior  to  the  assessment,  about  any 
existing,  former  or  envisaged  link 
between  themselves  or  their 
organization  and  the  body  to  be 
assessed. 

(d)  Contracting  of  assessment 
personnel.  The  Accreditor  shall  require 
the  personnel  involved  in  the 
assessment  to  sign  a  contract  or  other 
document  by  which  they  commit 
themselves  to  comply  with  the  rules 
defined  by  the  Accreditor,  including 
those  relating  to  cohfidentiality  and 
those  relating  to  independence  from 
commercial  and  other  interest,  and  any 
prior  and/ or  present  link  with  the 
bodies  to  be  assessed.  The  Accreditor 
shall  ensure  that,  and  document  how, 
any  subcontracted  assessment  personnel 
satisfy  all  the  requirements  for 
personnel  outlined  in  this  subpart. 

(e)  Assessment  personnel  records.  (1) 
The  Accreditor  shall  possess  and 
maintain  up-to-date  records  on 
personnel  conducting  assessments, 
consisting  of: 

(i)  Name  and  address; 


(ii)  AffiUation  and  positicm  held  in 
the  organization: 

(iii)  Educational  qualifications  and 
professional  status; 

(iv)  Experience  and  training  in  each 
field  of  competence  of  the  Accreditor: 

(v)  Date  of  most  recent  updating  of 
record:  and 

(vi)  Performance  appraisal. 

(2)  The  Accreditor  shall  ensure,  and 
verify,  that  any  subcontracted  body 
maintains  records,  which  satisfy  the 
requirements  of  this  part,  of  assessment 
personnel  who  are  subcontracted  to  the 
Accreditor. 

(f)  Procedures  for  assessment  teams. 
Assessment  teams  shall  be  provided 
with  up-to-date  assessment  instructions 
and  all  relevant  information  on 
accreditation  arrangements  and 
procedures. 

f28ai012    Decision  on  accrwmalton. 

(a)  The  decision  whether  or  not  to 
accredit  a  body  shall  be  made  on  the 
basis  of  the  information  gathered  during 
the  accreditation  process  and  any  other 
relevant  information.  Those  who  make 
the  accreditation  decision  shall  not  have 
participated  in  the  audit 

(b)  Ine  Accreditor  shall  not  delegate 
authority  for  granting,  maintaining, 
extending,  reducing,  suspending  or 
withdrawing  accreditation  to  an  outside 
person  or  body. 

(c)  The  Accreditor  shall  provide  to 
each  of  its  accredited  bodies 
accreditation  documents  such  as  a  letter 
outlining  the  scope  of  accreditation  and 
a  certificate  signed  by  an  officer  who 
has  been  assigned  such  responsibihty. 
These  accreditation  documents  shall 
identify,  for  the  body  and  each  of  its 
sites  covered  by  the  accreditation: 

(1)  The  name  and  address; 

(2)  The  scopie  of  the  accreditation 
granted,  including  as  appropriate: 

(i)  The  type  of  registration  scheme; 

(ii)  The  standards  and/or  other 
normative  documents  and  regulatory 
requirements  against  which  products, 
services  or  systems  are  registered;  and 

(iii)  Product  categories. 

(3)  The  effective  date  of  accreditation 
and.  as  applicable,  the  term  for  which 
the  accreditation  is  vafid. 

(d)  In  response  to  an  application  for 
an  amendment  to  the  scope  of  an 
accreditation  already  granted,  the 
Accreditor  shall  decide  what,  if  any, 
assessment  procedure  is  appropriate  to 
determine  whether  or  not  the 
amendment  should  be  granted  and  shall 
act  accordingly. 

f28ai013    References  to  accrsditad 


(a)  An  Accreditor  which  is  proprietor 
or  Ucensee  of  a  symbol  or  logo,  intended 
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for  use  under  its  accreditation  program, 
shall  have  a  policy  governing  its  use.  It 
shall  normally  allow  an  accradited  body 
to  refer  to  its  accreditation  in 
certificates,  reports,  and  stationery  and 
publicity  material  relating  to  accredited   i 
activities. 

(b)  The  Accreditor  shall  not  allow  use 
of  its  mark  or  logo  in  any  way  which 
implies  that  the  Accreditor  itself 
approved  a  product,  service  or«ystem 
registered  by  an  accredited  body.  Where 
a  Facility  is  registered  only  with  respect 
to  its  quality  assurance  system,  the 
symbol  or  logo  shall  not  be  used  on  a 
product  or  in  any  other  way  that  may  be 
interpreted  as  denoting  product 
conformance,  as  required  by 

§  280.804(d). 

(c)  The  Accreditor  shall  take  suitable 
action  to  deal  with  incorrect  reference  to 
the  accreditation  system,  or  misleading 
use  of  accreditation  logos  found  in 
advertisements,  catalogues,  etc.  Such 
action  could  include  corrective  action, 
withdrawal  of  certificate,  publication  of 
the  transgression  and,  il  necessary,  other 
legal  action. 

S28ai014    Change  in  the  accfwMtatlon. 

The  Accreditor  shall  give  due  notice 
of  any  changes  it  intends  to  make  in  its 
requirements  for  accreditation.  It  shall 
take  account  of  views  expressed  by 
interested  parties  before  deciding  on  the 
precise  form  and  efl^ective  date  of  the 
changes.  Following  a  decision  on,  and 
pubUcation  of,  the  changed 
requirements,  it  shall  verify  that  each 
accredited  Registrar  carries  out  any 
necessary  adjustments  to  its  procedures 
within  such  time  as,  in  the  opinion  of 
the  Accreditor,  is  reasonable. 

S  280. 1 01 5    Appeals,  comptaints  and 
disputes. 

The  Accreditor  shall  keep  a  record  of 
all  appeals,  complaints  and  disputes, 
and  remedial  actions  relative  to 
accreditation;  take  appropriate 
corrective  and  preventive  action;  and 
document  the  actions  taken  and  assess 
their  effectiveness. 

$280.1016    Access  to  records  of  appeais, 
comptaints  and  disputes. 

The  Accreditor  shall  require  each 
applicant  and  accredited  Registrar  to 
make  available  to  it,  when  requested, 
the  records  of  all  complaints,  appeals 
and  disputes,  and  subsequent  actions. 

Requirements  for  Assessment 

f28ai020    Application  (or  accreditation. 
(a)(1)  The  Accreditor  shall  maintain 
up-to-date  as  specified  in 
§  280.1010(g)(1).  detailed  description  of 
the  assessment  and  accreditation 
procedure,  the  documents  containing 


the  requirements  for  accreditation,  and 
documents  describing  the  rights  and 
duties  of  accredited  Registrars,  and  shall 
provide  them  to  applicants  and 
accredited  Registrars.  The  Accreditor 
kshall  require  that  an  accredited 
Registrar: 

0)  Always  complies  with  the  relevant 
provisions  of  thi?  part; 

(iij  Makes  all  necessary  arrangements 
for  the  conduct  of  the  assessment, 
including  provision  for  examining 
docimientation  and  the  access  to  all 
areas,  records  (including  internal  audit 
reports)  and  personnel  for  the  purposes 
of  assessment,  surveillance, 
reassessment  and  resolution  of 
complaints; 

(iii)  Only  claims  that  it  is  accredited 
with  respect  to  those  activities  for 
which  it  has  been  granted  accreditation; 

(iv)  £)oes  not  use  its  accreditation  in 
such  a  manner  as  to  bring  the  Accreditor 
into  disrepute,  and  does  not  make  any 
statement  regarding  its  accreditation 
which  the  Accreditor  may  consider 
misleading  or  unauthorized; 

(v)  Upon  suspension  or  withdrawal  of 
its  accreditation,  discontinues  use  of  all 
advertising  matter  that  contains  any 
reference  thereto  and  returns  any 
accreditation  documents  as  required  by 
the  Accreditor: 

(vi)  E)oes  not  allow  the  fact  of  its 
accreditation  to  be  used  to  imply  that  a 
product,  process,  system,  or  person  is 
approved  by  the  Accreditor,  as  required 
by  §  280.804(d); 

(vii)  Ensures  that  no  accreditation 
docimient,  mark  or  report,  or  any  part 
thereof,  is  used  in  a  misleading  manner, 
and 

(viii)  In  making  reference  to  its 
accreditation  status  in  communication 
media  such  as  documents,  brochures  or 
advertising,  complies  with  the 
requirements  of  the  Accreditor. 

(2)  When  the  desired  scope  of 
accreditation  is  related  to  a  specific 
program  any  necessary  explanation 
shall  be  provided  to  the  applicant.  If 
requested,  additional  application 
information  shall  be  provided  to  the 
body. 

(b)  The  Accreditor  shall  require  an 
official  application  form,  duly 
completed  and  signed  by  a  duly 
authorized  representative  of  the 
applicant,  in  which  or  attached  to 
which: 

(1)  The  scopw  of  the  desired 
accreditation  is  defined:  and 

(2)  The  applicant  agrees  to  comply 
with  the  requirements  for  accreditation 
and  to  supply  any  information  needed 
for  its  evaluation. 

(c)  At  least  the  following  shall  be 
provided  by  the  applicant  prior  to  the 
on-site  assessment: 


(1)  The  general  features  of  the 
applicant  body,  such  as  corporate  entity, 
name,  address,  legal  stattis  and,  where 
relevant,  human  and  technical 
resoiut»s; 

(2)  General  information  concerning 
the  body  covered  by  the  application, 
such  as  its  functions,  and  its 
relationship  in  a  larger  corporate  entity, 
and  its  physical  locations: 

(3)  A  description  of  the  systems  or 
products  it  registers  and  the  standards 
or  other  normative  docimients 
applicable  to  each;  and 

(4)  A  copy  of  its  quality  manual  and, 
where  required,  the  associated 
documentation. 

$280.1021    Preparation  for  assessment 

(a)  Before  proceeding  with  the 
assessment,  the  Accreditor  shall 
conduct,  and  maintain  records  of.  a 
review  of  the  request  for  accreditation  to 
ensure  that: 

(1)  The  requirements  for  accreditation 
are  clearly  defined  and  documented; 

(2)  Any  difference  in  understanding 
between  the  Accreditor  and  the 
applicant  is  resolved;  and 

l3)  The  Accreditor  has  the  capability 
to  perform  the  accreditation  service 
with  respect  to  the  scope  of  the 
accreditation  sought,  the  location  of  the 
applicant's  operations,  and  any  special 
requirements  such  as  the  language  used 
by  the  applicant. 

(b)  The  Accreditor  shall  prepare  a 
plan  for  its  assessment  activities  to 
allow  for  the  necessary  arrangements  to 
be  made. 

(c)  The  Accreditor  shall  nominate  a 
qualified  audit  team  to  evaluate  all 
material  collected  from  the  applicant 
and  to  conduct  the  audit  on  its  behalf. 
Experts  in  the  areas  to  be  assessed  may 
be  attached  to  the  Accreditor's  team  as 
advisers. 

(d)  The  applicant  shall  be  informed  of 
the  names  of  the  members  of  the  audit 
team  who  will  carry  out  the  assessment, 
with  sufficient  notice  to  appeal  against 
the  appointment  of  any  particular 
auditors  or  experts. 

(e)  The  audit  team  shall  be  formally 
appointed  and  provided  with  the 
appropriate  working  documents.  The 
plan  for  and  the  date  of  the  audit  shall 
be  agreed  upon  with  the  applicant.  The 
mandate  given  to  the  audit  team  shall  be 
clearly  defined  and  made  known  to  the 
applicant,  and  shall  require  the  audit 
team  to  examine  the  structure,  policies 
and  procedures  of  the  applicant,  and 
confirm  that  these  meet  all  the 
requirements  relevant  to  the  scope  of 
accreditation,  and  that  the  procedures 
are  implemented  and  are  such  as  to  give 
confidence  in  the  registrations  of  the 
applicant. 
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$280.1022 

(a)  The  audit  team  shall  assess  all 
services  of  the  applicant  covered  by  the 
defined  scope  against  all  applicable 
accreditation  reouirements. 

(b)  The  Accreditor  shall  witness  fully 
the  on-site  activities  of  one  or  more 
assessments  or  audits  conducted  by  an 
applicant  before  an  initial  accreditation 
is  granted  for  any  function  requiring  on- 
site  activity  by  the  applicant. 


$28ai023    Asseesment report 

(a)  The  Accreditor  may  adopt 
reporting  procedures  that  suit  its  needs 
but,  as  a  minimum,  these  procedures 
shall  ensure  that: 

(1)  A  meeting  takes  place  between  the 
audit  team  and  the  applicant's 
management  prior  to  leaving  the 
premises,  at  which  the  audit  team 
provides  a  written  or  oral  indication  on 
the  conformity  of  the  applicant  with  the 
particular  accreditation  requiranents 
and  provides  an  opportunity  for  the 
applicant  to  ask  questions  about  the 
findings  and  their  basis; 

(2)  llie  audit  team  provides  the 
Accreditor  with  a  report  of  its  findings 
as  to  the  applicant's  conformity  to  all  of 
the  accreditation  requirements; 

(3)  A  report  on  the  outcome  of  the 
asse8sm«it  is  promptly  brought  to  the 
applicant's  attention  by  the  Accreditor, 
identifying  any  nonconformity  to  be 
discharged  in  order  to  comply  with  all 
of  the  accreditation  requirements; 

(4)  The  Accreditor  shall  invite  the 
applicant  to  comment  on  the  report  and 
to  describe  the  specific  actions  taken,  or 
planned  to  be  taken  within  a  defined 
time,  to  remedy  any  nonconformity  with 
the  accreditation  requirements 
identified  during  the  assessment,  and 
shall  inform  the  applicant  of  the  need 
for  full  or  partial  reassessment  or 
whether  a  written  declaration  to  be 
confirmed  during  surveillance  will  be 
considered  adequate; 

(5)  The  report  shall  contain  as  a  . 

miniTTiiiTTf 

(i)  The  date(s)  of  the  audit(s); 

(ii)  The  name(s)  of  the  person(8) 
responsible  for  the  report; 

(iii)  The  names  and  addresses  of  all 
sites  audited; 

(iv)  The  assessed  scope  of 
accreditation  or  reference  thereto; 

(v)  Comments  on  the  conformity  of 
the  appUcant  with  the  accreditation 
requirements  and,  where  applicable, 
any  useful  comparisons  with  the  results 
of  previous  assessment  of  the  applicant; 
and 

(vi)  An  explanation  of  any  differences 
from  the  information  presented  to  the 
applicant  at  the  closing  meeting. 

(b)  If  the  final  report  authori;^  by  the 
AccreditCH'  differs  from  the  report 


referred  to  in  paragraphs  (b)  (3)  and  (5) 
of  this  section,  it  shall  be  submitted  to 
the  applicant  with  an  explanation  of  any 
differences  from  the  previous  report. 
The  report  shall  take  into  consideration: 

(1)  'The  qualification,  experience  and 
authority  of  the  staff  encountered; 

(2)  The  adequacy  of  the  internal ' 
organization  and  procedures  adopted  by 
the  applicant  to  give  confidence  in  the 
quality  of  its  services:  and 

(3)  'The  actions  taken  to  correct 
identified  nonconformities  including, 
where  applicable,  those  identified  at 
previous  assessments. 

$28ai024    Surveillance  and  reaaseesment 
prooedufea. 

(a)  The  Accreditor  shall  have  an 
established  documented  program, 
consistent  with  the  accreditation 
granted,  for  carrying  out  periodic 
siuveillance  and  reassessment  at 
sufficiently  close  intervals  to  verify  that 
its  accredited  Registrar  continues  to 
comply  with  the  accreditation 
reouirements. 

(b)  Surveillance  and  reassessment 
procedures  shall  be  consistent  with 
those  concerning  the  assessment  of  the 
applicant  as  described  in  this  part 

(c)(1)  The  Accreditor  shall  l^ve 
arrangements  to  ensure  that  an 
accredited  Registrar  informs  it  without 
delay  of  changes  in  any  aspects  of  its 
status  or  operation  that  affect  its: 

(i)  Legal,  commercial  or 
organizational  status; 

(ii)  Organization  and  management,  for 
example  key  managerial  staff; 

(iii)  Policies  or  prooediu^s,  where 
appropriate; 

fiv)  Premises;  and 

(v)  Personnel,  equipment,  fricilities, 
woridng  environment  or  other 
resources,  where  significant. 

(2)  The  accredited  Registrar  shall  also 
inform  the  Accreditor  of  other  such 
matters  that  may  affiect  activities,  or 
conformanee  mth  the  requirements,  or 
any  other  relevant  criteria  of 
competence  specified  by  the  Accreditor. 

Subpart  L— Raqtiirements  for 
Registrars 

GflBsral 

280.1100  Introduction. 

280.1101  Scope. 

Eaquiraments  fbr  Registrart 

280.1110  Registrars. 

280. 1 1 1 1  Registrar  personnel. 

280. 1 1 1 2  Changes  in  the  registration 
requirements. 

280.1113  Appeals,  complaints  and 
disputes. 

RequirementB  fbr  Registration 

280. 1 1 20    Application  for  registration. 


280. 1 1 2 1  Preparation  for  assessment 

280.1122  Assessment 

280. 1 1 23  Assessment  report 

280.1124  Decision  on  registration. 

280.1125  Surveillance  and  reassessment 
procedures. 

280.1126  Use  of  certificates  and  logos. 

280.1127  Access  to  records  of  complaints  to 
fastener  manufacturers. 

Geoeral 

$28ai100    Introduction. 

This  subpart  sets  out  organizational, 
operational  and  other  requirements  that 
must  be  met  by  all  Registrars  accredited 
under  subparts  I  or  J  of  this  part 

$28ai101    Scope. 

These  are  genmal  requirements  that 
must  be  met  by  a  third-party  body 
registering  Facilities. 

Note:  In  some  countries,  the  bodies  which 
verify  conformity  of  quality  systems  to 
specified  standards  are  called  "certification 
bodies,"  in  others  "registration  bodies,"  in 
others  "assessment  and  registration  bodies" 
or  "certification/registration  bodies,"  and  in 
still  others  "registrars."  Refisrance  to  such 
bodies  as  "Registrars"  should  not  be 
understood  to  be  limiting 

Requirements  for  Registrars 

$28ai110    Registrars. 

(a)  General  provisions.  (1)  The 
policies  and  procedures  under  which 
the  Registrar  operates  shall  be  non- 
discriminatory, and  they  shall  be 
administered  in  a  non-discriminatory 
manner.  Procedures  shall  not  be  used  to 
impede  or  inhibit  access  by  applicants 
other  than  as  specified  in  this  part 

(2)  The  Registrar  shall  make  its 
services  accessible  to  all  applicants. 
There  shall  not  be  undue  financial  or 
other  conditions.  Access  shall  not  be 
conditional  upon  the  size  of  the 
applicant  body  or  membership  of  any 
association  or  group,  nor  shall 
registration  be  conditional  upon  the 
number  of  Facilities  already  registered. 

(3)  The  criteria  against  wnich  the 
quality  assurance  system  of  an  applicant 
is  assessed  shall  be  those  outlined  in  the 
quality  system  standards  or  other 
normative  docimients  relevant  to  the 
function  performed.  If  an  explanation  is 
required  as  to  the  application  of  these 
documents  to  a  specific  registration 
program,  it  shall  be  formulated  by 
relevant  and  impartial  committees  or 
persons  possessing  the  necessary 
technical  competence,  and  published  by 
the  Registrar. 

(4)  'Tne  Registrar  shall  confine  its 
requirements,  assessment,  and  decision 
on  registration  to  those  matters 
specifically  related  to  the  scope  of  the 
reastration  being  considered. 

(b)  Organization  of  a  Registrar.  The 
structure  of  the  Registrar  shall  be  such 
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as  to  give  confidence  in  its  registrations. 
In  particular,  the  Registrar  shall: 

(1)  Be  impartial: 

(2)  Be  responsible  for  its  decisions 
relating  to  the  granting,  maintaining, 
extending,  reducing,  suspending  and 
withdrawing  of  registration; 

(3)  Identi^  the  management 
(committee,  group,  or  person)  which 
will  have  overall  responsibility  for  each 
of  the  following: 

(i)  Performance  of  assessment  and 
registration  as  defined  in  this  part; 

(ii)  Formulation  of  policy  matters 
relating  to  the  operation  of  the  Registrar; 

(iii)  Decisions  on  registration; 

(iv)  Supervision  of  the 
implementation  of  its  policies; 

(v)  Supervision  of  the  finances  of  the 
Registrar;  and 

(vi)  Delegation  of  authority  to 
committees  or  individuals,  as  required, 
to  undertake  defined  activities  on  its 
behall 

(4)  Have  documents  which 
demonstrate  that  it  is  a  legal  entity; 

(5)  Have  a  dociunented  structure 
which  safeguards  impartiality, 
including  provisions  to  assure  the 
im{>artiality  of  the  operations  of  the 
Registrar.  This  structure  shall  enable  the 
participation  of  all  parties  significantly 
concerned  in  the  development  of 
policies  and  principles  regarding  the 
content  and  functioning  of  the 
registration  system; 

(6)  Ensure  that  each  decision  on 
registration  is  taken  by  a  person  or    . 
persons  different  from  those  who 
carried  out  the  assessment; 

(7)  Have  rights  and  responsibilities 
relevant  to  its  registration  activities; 

(8)  Have  adequate  arrangements  to 
cover  liabilities  arising  from  its 
operations  and/or  activities; 

(9)  Have  the  financial  stability  and 
resources  required  for  the  operation  of 
a  registration  system; 

(10)  Employ  a  sufficient  number  of 
personnel  having  the  necessary 
education,  training,  technical 
knowledge,  and  experience  for 
performing  registration  functions 
relating  to  the  type,  range,  and  volume 
of  work  performed,  under  a  responsible 
senior  executive; 

(11)  Have  a  quality  system,  as 
outlined  in  §  280.1110(d),  giving 
confidence  in  its  ability  to  operate  a 
registration  system  for  Facilities; 

(12)  Have  policies  and  procedures 
that  distinguish  between  registration 
and  any  other  activities  in  which  the 
Registrar  is  engaged; 

(13)  Together  with  its  senior  executive 
and  staff,  be  free  from  any  conmiercial, 
financial,  and  other  pressures  which 
might  influence  the  results  of  the 
registration  process; 


(14)  Have  formal  rules  and  structures 
for  the  appointment  and  operation  of 
any  committee»which  are  involved  in 
the  registration  process;  such 
committees  shall  be  bee  from  any 
commercial,  financial,  and  other 
pressure  that  might  influence  decisions; 

(15)  Ensure  that  activities  of  related 
bodies  do  not  affect  the  confidentiality, 
objectivity,  or  impartiality  of  its 
registrations  and  shall  not  offer  or 
provide,  directly  or  indirectly,  those 
services  that  it  registers  others  to 
perform,  consulting  services  to  obtain  or 
maintain  registration,  or  services  to 
design,  implement,  or  maintain  qtiality 
systems; 

(16)  Have  policies  and  procedures  for 
the  resolution  of  complaints,  appeals, 
and  disputes  veceived  from  fastener 
manufacturers  or  other  parties  about  the 
handling  of  registration  or  any  other 
related  matters; 

(17)  Have  a  structure  where  members 
are  chosen  to  provide  a  balance  of 
interests,  where  no  single  interest 
predominates;  and 

(18)  Assure  that  other  products, 
processes,  or  services  that  may  be 
offered,  directly  or  indirectly,  do  not 
compromise  confidentiality  or  the 
objectivity  or  impartiality  of  its 
registration  process  and  decisions. 

(c)  Subcontracting.  (1)  When  a 
Registrar  decides  to  subcontract  work 
related  to  registration  (e.g.  audits)  to  an 
external  body  or  person,  a  properly 
documented  agreement  covering  the 
arrangements,  including  confidentiality 
and  confbcts  of  interest,  shall  be  drawn 
up.  The  Registrar  shall: 

,     (i)  Take  mil  responsibility  for  such 
subcontracted  work  and  maintain  its 
responsibility  for  granting,  maintaining, 
extending,  reducing,  suspending,  or 
withdrawing  registration; 

(ii)  Ensure  that  the  subcontracted 
body  or  person  is  competent  and 
complies  with  the  applicable  provisions 
of  this  part,  includiiig  section  280.7,  and 
is  not  involved,  either  directly  or 
through  its  employer,  with  the  design, 
implementation,  or  maintenance  of  a 
quality  system  in  such  a  way  that 
impartiality  could  be  compromised;  and 

(lii)  Obtain  the  consent  of  the 
applicant  or  fastener  manufacturer 
whose  Facility  is  registered. 

(2)  Requirements  in  paragrphs  (c)  (1) 
and  (2)  of  this  section  are  also  relevant, 
by  extension,  when  a  Registrar  uses,  for 
granting  its  own  registration,  work 
provided  by  another  Registrar  with 
which  it  has  signed  an  agreement. 

(d)  Quality  system.  (1)  The 
management  of  the  Registrar  with 
executive  responsibility  for  quality  shall 
define  and  document  its  policy  for 
quality,  including  objectives  for  quality 


and  its  commitment  to  quality.  The 
management  shall  ensure  that  this 
poUcy  is  understood,  implemented,  and 
maintained  at  all  levels  of  the 
organization. 

(2)  The  Registrar  shall  operate  a 
quality  system  in  accordance  with  the 
relevant  elements  of  this  part  and 
appropriate  to  the  type,  range,  and 
volume  of  work  performed.  This  quality 
system  shall  be  documented  and  the 
documentation  shall  be  available  for  use 
by  the  staff  of  the  Registrar. 

(3)  The  Registrar  shall  ensiire  effective 
implementation  of  the  documented 
quality  system  procedures  and 
instructions. 

(4)  Tlie  Registrar  shall  designate  a 
person  with  direct  access  to  its  highest 
executive  level  who,  irrespective  of 
other  responsibilities,  shall  have 
defined  authority  to  ensure  that  a 
quality  Systran  is  established,  im 
plemented,  and  maintained  in 
accordance  with  this  part,  and  report  on 
the  performance  of  the  quality  system  to 
the  management  of  the  Registrar  for 
review  and  as  a  basis  for  improvement 
of  the  quality  system. 

(5)  The  quality  system  shall  be 
documented  in  a  qiiality  manual  and 
associated  quality  procedures  and  the 
quality  manual  shall  contain  or  refer  to 
at  least  the  following: 

(i)  A  Quality  policy  statement; 

(ii)  A  brief  description  of  the  legal 
status  of  the  Registrar,  including  the 
names  of  its  owners,  if  applicable,  and. 
if  different,  the  names  of  the  persons 
who  control  it; 

(iii)  The  names  and  qualifications, 
experience,  and  terms  of  reference  of  the 
senior  executive  and  otl^er  certification/ 
registration  personnel,  affecting  the 
quality  of  the  certification/registration 
function; 

(iv)  An  organization  chart  showing 
lines  of  authority,  responsibility,  and 
allocation  of  functions  stemming  from 
the  senior  executive  and,  in  particular, 
the  relationship  between  those 
responsible  for  the  assessment  and  those 
taking  decisions  regarding  registration; 

(v)  A  description  of  the  organization 
of  the  registration  body,  including 
details  of  the  management  (committee, 
group,  or  person),  its  constitution,  terms 
of  reference  and  rules  of  procedure; 

(vi)  The  policy  and  procedures  for 
conducting  management  reviews; 

(vii)  Administrative  procedures 
including  document  control; 

(viii)  Tne  operational  and  functional 
duties  and  services  pertaining  to 
quality,  so  that  the  extent  and  limits  of 
each  person's  responsibility  are  known 
to  all  concerned; 

(ix)  The  policy  and  procedures  for  the 
recruitment  and  training  of  registration 
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body  personnel  (including  auditors)  and 
monitoring  their  performance;    ■ 

(x)  A  list  of  its  subcontractors  and 
details  of  the  procedure  for  assessing, 
recording,  and  monitoring  their 
competence; 

(xi)  Its  procedures  for  handling 
nonconformities  and  for  assuring  the 
effectiveness  of  any  corrective  actions 
taken; 

(xii)  The  policy  and  procedures  for 
implementing  the  registration  process, 
including: 

(A)  The  conditions  for  issue, 
retention,  and  withdrawal  of  registration 
documents; 

(B)  Checks  of  the  use  and  application 
of  documents  used  in  the  registration  of 
quality  systems; 

(C)  The  procedures  for  assessing  and 
registering  fastener  manufacturers' 
quality  systems  as  employed  in 
particular  Facilities:  and 

(D)  The  procedures  for  surveillance 
and  reassessment  of  registered 
Facilities. 

(xiii)  The  policy  and  procedures  for 
dealing  with  appeals,  complaints,  and 
disputes;  and 

(xiv)  llie  procedures  for  conducting 
internal  audits  based  on  the  provisions 
described  in  appropriate  international 
documentation. 

(e)  Conditions  for  panting, 
maintaining,  extending,  reducing, 
suspending,  and  withdrawing 
registration.  (1)  The  Registrar  shall 
specify  the  conditions  for  granting, 
maintaining,  reducing,  and  extending 
registration  and  the  conditions  under 
which  registration  may  be  suspended  or 
withdrawn,  partially  or  in  total,  for  all 
or  part  of  the  Facility's  scope  of 
registration.  In  particular,  the  Registrar 
shall  require  the  fastener  manufacturer 
to  notify  it  prompUy  of  any  intended 
changes  to  the  quality  assurance  system 
or  other  changes  which  may  affect 
conformify. 

(2)  The  Registrar  shall  require  the 
fastener  manufacturer  to  have  a 
documented  quality  system  which 
conforms  to  applicable  quality  system 
standards  or  other  normative 
documents. 

(3)  The  Registrar  shall  have 
procedures  to  grant,  maintain,  withdraw 
and,  if  applicable,  suspend  registration; 
to  extend  or  reduce  the  scope  of 
registration:  and  to  conduct 
reassessment  in  the  event  of  changes 
significantly  affecting  the  activity  and 
operation  of  the  Facility  (such  as  change 
of  ownership,  changes  in  persoimel  or 
equipment),  or  if  analysis  of  a  complaint 
or  any  other  information  indicates  that 
the  registered  fastener  Facility  no  longer 
complies  with  the  requirements  of  the 
Registrar. 


(4)  The  Registrar  shall  have 
documented  procedures  which  shall  be 
made  available  on  request  for: 

(i)  Initial  assessment  and  for  the 
surveillance  and  reassessment  of  a 
fastener  manufacturer's  quality 
assurance  system  as  employed  in  a 
particular  Facility 

(ii)  Continuing  conformity  wiib 
relevant  requirements;  and  for  verifying 
and  recording  that  a  fastener 
manufacturer  takes  corrective  action  on 
a  timely  basis  to  correct  all 
nonconformities;  and 

(iii)  Identifying  and  recording 
nonconformities  and  the  need  for 
corrective  action  by  fastener 
manufacturers  on  a  timely  basis  for  such 
items  as  incorrect  references  to  the 
registration  or  misleading  use  of 
registration  information. 

(f)  Internal  audits  and  management 
reviews.  (1)  The  Registrar  shall  conduct 
periodic  internal  audits  covering  all 
procedures  in  a  planned  and  systematic 
manner,  to  verify  that  the  quality 
assurance  system  is  implemented  and  is 
effective.  The  Registrar  shall  ensure  that 
personnel  responsible  for  the  area 
audited  are  informed  of  the  outcome  of 
the  audit;  corrective  action  is  taken  in 

a  timely  and  appropriate  manner;  and 
the  results  of  the  audit  are  recorded. 

(2)  The  top  management  of  the 
Registrar  shall  review  its  quality  system 
at  defined  intervals  sufficient  to  ensure 
its  continuing  suitabiUty  and 
effectiveness  in  satisfying  the 
requirements  of  this  part  and  the  stated 
quality  policy  and  objectives.  Records  of 
such  reviews  shall  be  maintained. 

(g)  Documentation.  (1)  The  Registrar 
shall  document,  update  at  regular 
intervals,  and  make  available  through 
publications,  electronic  media,  or  other 
means,  on  request 

(i)  Information  about  the  authority 
imder  which  the  Registrar  operates; 

(ii)  A  docimien ted  statement  of  its 
registration  system  including  its  rules 
and  procediues  for  granting, 
maintaining,  extending,  reducing, 
suspending,  and  withdrawing 
registration; 

(iii)  Information  about  the  assessment 
and  registration  process; 

(iv)  A  description  of  the  means  by 
which  the  Registrar  obtains  financial 
support,  and  general  information  on  the 
fees  charged  to  applicants  and  fastener 
manufacturers  whose  Facilities  have 
been  registered; 

(v)  A  description  of  the  rights  and 
duties  of  applicants  and  fastener 
manufacturers  whose  Facilities  have 
been  registered,  including  requirements, 
restrictions,  or  limitations  on  the  use  of 
the  Registrar's  logo  and  on  the  ways  of 
reftarring  to  the  registration  granted; 


(vi)  Information  on  procedures  for 
handling  complaints,  appeals  and 
disputes;  and 

(vii)  A  directory  of  registered 
Facilities,  including  their  locations, 
describing  the  scope  of  registration 
granted  to  each. 

(2)  The  Registrar  shall  establish  and 
maintain  procedures  to  control  all 
documents  and  data  that  relate  to  its 
registration  functions.  These  documents 
shall  be  reviewed  and  approved  for 
adequacy  by  appropriately  authorized 
and  competent  persoimel  prior  to 
issuing  any  documents  following  initial 
development  or  any  subsequent 
amendment  or  change  being  made.  A 
listing  of  all  appropriate  docimients 
with  the  respective  issue  and/or 
amendment  stattis  identified  shall  be 
maintained.  The  distribution  of  all  such 
documents  shall  be  controlled  to  ensure 
that  the  appropriate  documentation  is 
made  available  to  personnel  of  the 
Registrar  or  of  the  fastener  manufacturar 
whose  Facility  is  registered,  when 
required  to  perform  any  function 
relating  to  the  activities  of  an  applicant 
or  registered  Facility. 

(h)  Records.  (1)  Toe  Registrar  shall 
maintain  a  record  system  to  suit  its 
particular  circiunstances  and  to  comply 
with  this  part.  The  records  shall 
demonstrate  that  the  registration 
procedures  have  been  effectively 
fulfilled,  particularly  with  respect  to 
application  forms,  assessment  reports, 
and  other  docummts  relating  to 
granting,  maintaining,  extending, 
reducing,  suspending,  or  withdrawing 
registration,  "rhe  records  shaU  be 
identified,  managed  and  disposed  of  hi 
such  a  way  as  to  ensure  the  integrity  of 
the  process  and  confidentiality  of  the 
information.  The  records  shall  be  kept 
for  a  Period  of  five  years. 

(2)  The  Registrar  shall  have  a  policy 
and  procedures  for  retaining  records  for 
a  period  of  five  years.  The  Registrar 
shall  have  a  poUcy  and  procedures 
concerning  access  to  these  records 
consistent  with  paragraph  (h)(1)  of  this 
section. 

(i)  Confidentiality.  (1)  The  Registrar 
shall  have  adequate  arrangements, 
consistent  with  applicable  laws  to 
safegiiard  confidentiality  of  the 
information  obtained  in  the  course  of  its 
registration  activities  at  all  levels  of  its 
organization,  including  committees  and 
external  bodies  or  individuals,  acting  on 
its  behalf. 

(2)  Except  as  required  in  this  part, 
information  about  a  ftarticular  product, 
quality  assurance  system.  Facility,  or 
fastener  manufacturer  shall  not  be  dis 
closed  to  a  third  party  without  the 
written  consent  of  the  fastener 
manufacturer. 
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§280.1111    Registrar  personfMl. 

(a)  General  provisions.  (1)  The    ' 
personnel  of  the  Registrar  involved  in 
registration  shall  be  competent  for  the 
functions  they  perform. 

(2)  Information  on  the  relevant 
qualifications,  training  and  experience 
of  each  member  of  the  personnel 
involved  in  the  registration  process 
shall  be  maintained  by  the  Registrar. 
Records  of  training  and  experience  shall 
be  kept  up  to  date. 

(3)  Clearly  documented  instructions 
shall  be  available  to  the  personnel 
describing  their  duties  and 
responsibilities.  These  instructions  shall 
be  maintained  up  to  date. 

(b)  Qualification  criteria  for  auditors 
and  technical  experts.  (1)  In  order  to 
ensure  that  assessments  are  carried  out 
effiectively  and  uniformly,  the  minimum 
relevant  criteria  for  competence  shall  be 
defined  by  the  Registrar. 

(2)  Auditors  shall  meet  the 
requirements  of  the  appropriate 
international  docxunentation.  For  the 
assessment  of  a  quality  system,  the 
relevant  guidelines  for  auditing  and  the 
criteria  for  auditors  are  those  defined  in 
the  appropriate  international 
docimientation. 

(3)  Technical  experts  are  not  required 
to  comply  with  the  requirements  for 
auditors,  and  guidance  on  their  personal 
attributes  may  be  obtained  the 
appropriate  international 
docuimentation. 

(c)  Selection  procedure.  (1)  The 
Registrar  shall  have  a  procedure  for 
selecting  auditors  and,  if  applicable, 
technical  experts  on  the  basis  of  their 
competence,  training,  qualifications, 
and  experience,  and  for  initially 
assessing  the  conduct  of  auditors  and 
technical  experts  diuing  assessment  and 
subsequently  monitoring  the 
performance  of  auditors  and  technical 
experts. 

(2)  When  selecting  the  audit  team  to 
be  appointed  for  a  specific  assessment, 
the  Registrar  shall  ensure  that  the  skills 
brought  to  each  assignment  are 
appropriate.  The  team  shall: 

(i)  Be  famihar  with  the  Fastener 
Quality  Act  and  its  implementing 
regulations,  registraticm  procedures  and 
registration  requirements; 

(ii)  Have  a  thorough  knowledge  of  the 
relevant  assessment  method  and 
assessment  documents; 

(iii)  Have  appropriate  technical 
knowledge  of  the  fastener  technology  for 
which  registration  is  sought  and  where 
relevant  with  associated  procedures  and 
their  potential  for  failure  (technical 
experts  who  are  not  auditors  may  fulfill 
this  function); 

(iv)  Have  a  degree  of  understanding 
sufficient  to  make  a  reliable  assessment 


of  the  competence  of  the  Facility  to 
provide  products,  processes  or  services 
in  its  registered  scope; 

(v)  Be  able  to  communicate 
effectively,  both  in  writing  and  orally,  in 
the  required  languages; 

(vi)  Be  free  from  any  interest  that 
might  cause  team  members  to  act  in 
other  than  an  impartial  or  non- 
discriminatory manner,  for  example: 

(A)  Audit  team  members  or  their 
organization  shall  not  have  provided 
consulting  services  to  the  applicant  or 
fastener  manufactiuvr  whose  Facility  is 
registered  which  compromise  the 
registration  process  and  decision;  and 

(B)  In  accordance  with  the  directives 
of  the  Registrar,  the  audit  team  members 
shall  inform  the  Registrar,  prior  to  the 
assessment,  about  any  existing,  former 
or  envisaged  link  between  themselves  or 
their  organization  and  the  fastener 
manufacturer  whose  Facility  is  to  be 
assessed. 

(d)  Contracting  of  assessment 
personnel.  The  Registrar  shall  require 
the  personnel  involved  in  the 
assessment  to  sign  a  contract  or  other 
document  by  which  they  commit 
themselves  to  comply  with  the  rules 
defined  by  the  Registrar,  including  those 
relating  to  confidentiality  and  those 
relating  to  independence  from 
commercial  and  other  interests,  and  any 
prior  and/or  present  link  with  the 
fastener  manufacturers  whose  Facilities 
are  to  be  assessed.  The  Registrar  shall 
ensure  that,  and  document  how,  any 
subcontracted  assessment  personnel 
satisfy  all  the  requirements  for 
assessment  personnel  outlined  in  this 
subpart. 

(e)  Assessment  personnel  records.  (1) 
The  Registrar  shall  possess  and 
maintain  up-to-date  records  on 
assessment  personnel,  consisting  of: 

(i)  Name  and  address; 

(ii)  Affiliation  and  position  held  in 
the  organization, 

(iii)  Educational  qualifications  and 
professional  status; 

(iv)  Experience  and  training  in  each 
field  of  competence  of  the  Registrar; 

(v)  Date  of  most  recent  updating  of 
records:  and 

(vi)  Performance  appraisal. 

(2)  The  Registrar  shall  ensure  and 
verify  that  any  subcontracted  body 
maintains  records  which  satisfy  the 
requirements  of  this  part,  of  assessment 
personnel  who  are  subcontracted  to  the 
Registrar. 

(f)  Procedures  for  audit  teams.  Audit 
teams  shall  be  provided  with  up-to-date 
assessment  instructions  and  all  relevant 
information  on  registration 
arrangements  and  procedures. 


S  280.1 112    Changes  In  the  registration 
requirements. 

The  Registrar  shall  give  due  notice  of 
any  changes  it  intends  to  make  in  its 
requirements  for  registration.  It  shall 
take  account  of  views  expressed  by  the 
interested  parties  before  deciding  on  the 
precise  form  and  effective  date  of  the 
changes.  Following  a  decision  on,  and 
pubUcation  of,  the  changed 
requirements,  it  shall  verify  that  each 
fastener  manufacturer  whose  Facility  is 
registered  carries  out  any  necessary 
adjustments  to  its  proceduj^s  within 
such  time  as,  in  the  opinion  of  the 
Registrar,  is  reasonable. 

928ai113    Appeals,  complaints  and 
disputes. 

Appeals,  complaints  and  disputes 
brought  before  the  Registrar  by  fastener 
manufacturers  or  other  parties  shall  be 
subject  to  the  procedures  of  the 
Registrar.  The  Registrar  shall  keep  a 
record  of  all  appeals,  complaints  and 
disputes,  and  remedial  actions  relative 
to  registration;  take  appropriate 
corrective  and  preventive  action;  and 
document  the  actions  taken  and  assess 
their  effectiveness. 

Requirements  for  Registration 

f28ai120    AppNcalion  for  registration. 

(a)(1)  The  Registrar  shall  maintain  up- 
to-date  as  specified  in  §  280.1110(g)(1), 
a  detailed  description  of  the  assessment 
and  registration  procedure,  the 
docimients  containing  the  requirements 
for  registration  and  dociunents 
describing  the  rights  and  duties  of 
fastener  manufactiuers  whose  Facilities 
are  registered,  and  shall  provide  them  to 
applicants  and  those  fastener 
manufacturers.  The  Registrar  shall 
require  that  a  fastener  manufacturer 
whose  Facility  is  roistered: 

(i)  Always  complies  with  the  relevant 
provisions  of  this  part; 

(ii)  Makes  all  necessary  arrangements 
for  the  conduct  of  the  assessment, 
including  provision  for  examining 
documentation  and  the  access  to  all 
areas,  records  (including  internal  audit 
reports)  and  personnel  for  the  purposes 
of  assessment,  surveillance, 
reassessment,  and  resolution  of 
complaints: 

(iii)  Only  claims  that  its  Facility  is 
registered  with  respect  to  those 
activities  for  which  it  has  been  granted 
registration; 

(iv)  Does  not  use  the  registration  in 
such  a  manner  as  to  bring  the  Registrar 
into  disrepute,  and  does  not  make  any 
statement  regarding  its  registration 
which  the  Registrar  may  consider 
misleading  or  unauthorized: 

(v)  U{>on  suspension  or  vtrithdrawal  of 
the  registration  (however  determined), 
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discontinues  use  of  all  advertising 
matter  that  contains  any  reference 
thereto  and  returns  any  registration 
documents  as  required  by  the  Registrar; 

(vi)  Uses  registration  only  to  indicate 
that  the  quality  assurance  system  as 
employed  in  its  FaciUty  is  in  conformity 
with  specified  standards  or  other 
normative  documents,  and  does  not  use 
the  registration  to  imply  that  a  product 
or  service  is  approved  by  the  Registrar, 
as  required  by  section  280.804; 

(vii)  Ensures  that  no  registration 
document,  mark  or  report,  or  any  part 
thereof,  is  used  in  a  misleading  manner; 
and 

(viii)  In  making  reference  to  the 
registration  in  communication  media 
such  as  dociunents,  brochiues,  or 
advertising,  complies  with  the 
requirements  of  the  Registrar. 

(2)  When  the  desired  scope  of 
registration  is  related  to  a  specific 
program,  any  necessary  explanation 
shall  be  provided  to  the  fastener 
manufacturer.  If  requested,  additional 
application  information  shall  be 
provided  to  the  fastener  manufacturer. 

(b)  The  Registrar  shall  require  an 
official  apphcation  form,  duly 
completed  and  signed  by  a  duly  , 

authorized  representative  of  the 
applicant  fastener  manufacturer  in 
which  or  attached  to  which: 

(1)  The  scope  of  the  desired 
registration  is  defined;  ahd 

(2)  The  applicant  agrees  to  comply 
with  the  requirements  for  registration 
and  to  supply  any  information  needed 
for  its  evaluation. 

(c)(1)  At  least  the  following 
information  shall  be  provided  by  the 
applicant  prior  to  the  on-site 
assessment: 

(i)  The  general  featiues  of  the 
applicant,  such  as  corporate  entity, 
name,  addresses,  legal  status  and,  where 
relevant,  human  and  technical 
resources; 

(ii)  General  information  concerning 
the  quality  system  and  the  activities  it 
covers; 

(iii)  A  description  of  the  systems  to  be 
registered  and  the  standards  or  other 
normative  documents  applicable  to 
each;  and 

(iv)  A  copy  of  its  quality  manual  and, 
where  required,  the  associated 
documentation. 

(2)  The  information  gathered  from  the 
application  documentation  and  the 
quality  manual  review  may  be  used  for 
the  preparation  of  the  on-site 
assessment  and  shall  be  treated  with 
appropriate  confidentiaUty. 

§280.1121    Preparation  lor  asaessment 

(a)  Before  proceeding  with  the 
assessment  the  Registrar  shall  conduct. 


and  maintain  records  of,  a  review  of  the 
request  for  registration  to  ensure  that: 

(1)  The  requirements  for  registration 
are  clearly  defined,  documented,  and 
understood; 

(2)  Any  difference  in  understanding 
between  the  Registrar  and  the  applicant 
is  resolved;  and 

(3)  The  Registrar  has  the  capability  to 
perform  the  registration  service  with 
respect  to  the  scope  of  the  registration 
sought,  the  location  of  the  applicant's 
operations,  and  any  special 
requirements  such  as  the  language  used 
by  the  applicant. 

(b)  The  Registrar  shall  prepare  a  plan 
for  its  assessment  activities  to  allow  for 
the  necessary  arrangements  to  be  made. 

(c)  The  Registrai  shall  nominate  a 
qualified  audit  team  to  evaluate  all 
material  collected  from  the  applicant 
and  to  conduct  the  audit  on  its  behalf. 
Experts  in  the  areas  to  be  assessed  may 
be  attached  to  the  Registrar's  team  as 
advisers. 

(d)  The  festener  manufacturer  shall  be 
informed  of  the  names  of  the  members 
of  the  audit  team  who  will  carry  out  the 
assessment,  with  sufficient  notice  to 
appeal  against  the  appointment  of  any 
particular  auditore  or  experts. 

(e)  The  audit  team  shall  be  formally 
appointed  and  provided  with  the 
appropriate  working  documents.  The 
plan  for  and  the  date  of  the  audit  shall 
be  agreed  to  by  the  fastener 
manufactiuer.  The  mandate  given  to  the 
audit  team  shall  be  clearly  defined  and 
made  known  to  the  fastener 
manufacturer,  and  shall  require  the 
audit  team  to  examine  the  structure, 
pohcies,  and  procedures  of  the  Facility 
and  the  quahty  assurance  system  it 
employs,  and  confirm  that  these  meet 
all  the  requirements  relevant  to  the 
scope  of  registration,  and  that  the 
procedures  are  implemented  and  are 
such  as  to  give  confidence  in  the 
products,  processes,  or  services  of  the 
Facility  being  evaluated. 

§28ai122    Assessment 

The  audit  team  shall  assess  the 
quality  assurance  system,  employed  in 
the  Facility  being  evaluated,  covered  by 
the  defined  scope  against  all  applicable 
registration  requirements. 

§280.1123    Assessment  report 

(a)  The  Registrar  may  adopt  reporting 
procedures  that  suit  its  needs  but,  as  a 
minimum,  these  procediues  shall 
ensure  that: 

(1)  A  meeting  takes  place  between  the 
audit  team  and  the  fastener 
manufactiuer's  management  prior  to 
leaving  the  premises,  at  which  the  audit 
team  provides  a  written  or  oral 
indication  r^arding  the  conformity  of 


the  qxiality  assurance  system,  as 
employed  in  particular  Facihty,  with 
the  particular  registration  requirements 
and  provides  an  opportunity  for  the 
fastener  manufacturer  to  ask  questions 
about  the  findings  and  their  basis; 

(2)  The  audit  team  provides  the 
Registrar  with  a  report  of  its  findings  as 
to  the  conformity  of  the  quality 
assurance  system,  as  employed  in  the 
particidar  FaciUty,  with  all  of  the 
registration  requirements; 

(3)  A  report  on  the  outcome  of  the 
assessment  is  promptly  brought  to  the 
fastener  manufacturer's  attention  by  the 
Registrar,  identifying  any 
nonconformity  to  be  discharged  in  (wder 
to  comply  with  all  of  the  registration 
requirements; 

(4)  The  Registrar  shall  invite  the 
fastener  manufacturer  to  comment  on 
the  report  and  to  describe  the  specific 
actions  taken,  or  planned  to  be  taken 
within  a  defined  time,  to  remedy  any 
nonconformity  with  the  registration 
requirements  identified  during  the 
assessment  of  its  quality  assurance 
system,  as  employed  in  the  particular 
Facility,  and  shall  Inform  the  fastener 
manufectiirer  of  the  need  for  full  or 
partial  reassessment  of  its  quahty 
assurance  system  or  whether  a  written 
declaration  to  be  confirmed  during 
surveillance  will  be  considered 
adequate; 

(5)  The  report  shall  contain  as  a 

minimnTn; 

(I)  The  dateCs)  of  the  audit(s); 

(II)  The  name(s)  of  the  per8on(s) 
responsible  for  the  report; 

(iii)  The  names  and  addresses  of  the 
Facility  audited; 

(iv)  The  assessed  scope  of  registration 
or  reference  thereto,  including  reference 
to  the  standard(s)  applied; 

(v)  Comments  on  the  conformity  of 
the  quality  assurance  system,  as 
employed  in  the  particular  FaciUty, 
with  the  registration  requirements,  with 
a  clear  statement  of  nonconformity  and. 
where  appUcable,  any  useful 
comparison  with  the  results  of  previous 
assessments  of  the  quality  assurance 
system,  as  employed  in  that  particular 
FaciUty;  and 

(vi)  An  explanation  of  any  diSsrenoes 
from  the  information  presented  to  the 
body  at  the  closing  meeting. 

(b)  If  the  final  report  authorized  by  the 
Registrar  differs  from  the  report  refeored 
to  in  paragraphs  (a)  (3)  and  (5)  of  this 
section,  it  shall  be  submitted  to  the 
fastener  manufacturer  with  an 
explanation  of  any  differences  from  the 
previous  report.  "The  report  shaU  take 
into  consideration: 

(1)  The  quaUfication,  experience,  and 
authority  of  the  staff  encountered: 
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(2)  The  adeqiiacy  of  the  internal 
organization  and  procedures  adopted  by 
the  applicant  body  to  give  confidence  in 
the  quality  assurance  system,  as 
employed  in  the  particular  Facility;  and 

(3)  The  actions  taken  to  correct 
identified  nonconformities  including, 
where  applicable,  those  identified  at 
previous  assessments. 

§280.1124    DecWoo  on  rsgtatrMlon. 

(a)  The  decision  whether  or  not  to 
register  a  fastener  Facility  shall  be  taken 
by  the  Registrar  on  the  basis  of  the 
information  gathered  during  the 
registration  process  and  any  other 
relevant  information.  Those  who  make 
the  registration  decision  shall  not  have 
participated  in  the  audit. 

(b)  The  Registrar  shall  not  delegate 
authority  for  granting,  maintaining, 
extending,  reducing,  suspending,  or 
withdrawing  registration  to  an  outside 
person  or  body. 

(c)  The  Registrar  shall  provide  to  each 
fastener  manufacturer  whose  Facility  is 
registered,  registration  docimients  such 
as  a  letter  or  a  certificate  signed  by  an 
officer  who  has  been  assigned  such 
responsibility.  These  documents  shall 
identify,  for  the  fastener  manufacturer 
and  the  paiticular  Facility  covered  by 
the  registration: 

(1)  The  name  and  addresses; 

(2)  The  scope  of  registration  granted, 
including  as  appropriate: 


(i)  The  quality  system  standards  and/ 
or  other  normative  documents  to  which 
quality  systems  are  registered; 

(ii)  The  product,  process,  or  service 
categories:  and,  if  appropriate, 

(iii)  Regulatory  requirements,  product 
standards,  or  other  normative 
docuiments  against  which  products  are 
supplied. 

(3)  The  effective  date  of  registration 
and  the  term  for  which  the  registration 
is  valid. 

(d)  Any  application  for  amendment  to 
the  scope  of  a  previously  granted 
registration  shall  be  processed  by  the 
Registrar.  The  Registrar  shall  decide 
what,  if  any,  assessment  procedure  is 
appropriate  to  determine  whether  or  not 
the  amendment  should  be  granted  and 
shall  act  accordingly. 

1 2S0.1 12S    SurveiUanoe  and  reaseessment 

(a)  The  Registrar  shall  carry  out    .^ 
periodic  surveillance  and  reassessment 
at  siifficiently  close  intervals  to  verify 
that  its  registered  Facilities  continue  to 
comply  with  the  registration 
requirements.  The  period  involved 
cannot  be  greater  than  one  year. 

(b)  Surveillance  and  reassessment 
procedures  shall  be  consistent  with 
those  concerning  the  assessment  of  the 
Facility  as  described  in  this  part. 

f28ai12e    Uae  of  cerlHIcalM  and  logos. 

(a)  The  Registrar  shall  exercise  proper 
control  over  ownership,  use  and  display 


of  its  quality  system  registration  mark 
and  logos. 

(b)  If  the  Registrar  confers  the  right  to 
use  a  symbol  or  logo  to  indicate 
registration  of  a  Facility,  the  fastener 
manufacturer  may  use  the  specified 
symbol  or  logo  only  as  authorized  in 
writing  by  the  Registrar.  This  symbol  or 
logo  shall  not  be  used  on  a  product  or 
in  a  way  that  may  be  interpreted  as 
denoting  product  conformity. 

(c)  The  Registrar  shall  take  suitable 
action  to  deal  writh  incorrect  references 
to  the  registration  system  or  misleading 
xise  of  certificates  and  logos  found  in 
advertisements,  catalogs,  etc.  Such 
action  could  include  corrective  action, 
withdrawal  of  certificate,  publication  of 
the  transgression  and,  if  necessary,  other 
legal  action. 

f28ai127    Accaaa  to  racorda  of 
complaints  to  fastsnsr  manufacturers. 

The  Registrar  shall  require  each 
fastener  manufacturer  whose  Facility  is 
registered  to  make  available  to  the 
Registrar,  when  requested,  the  records 
of  all  complaints  and  corrective  acti<Mi 
taken  in  accordance  with  the 
requirements  of  the  quality  system 
standards  or  other  normative 
docimients. 

IFR  Doc.  97-23613  Filed  »-5-97:  8:45  ami 
WLUNO  cooc  sei»-i»-F 


Monday 
September  8,  1997 


Part  III 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2560 

Ciaims  Procedures  for  Employee  Benefit 

Plans;  Proposed  Rule 


47282  Federal  Register  /  Vol.  62,  No.  173  /  Monday,  September  8,  1997  /  Proposed  Rules 


DEPARTMENT  OF  LABOR    « 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2560 

Claims  Procedures  for  Employea 
Benefit  Plans 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTKM:  Request  for  information. 

SUMMARY:  This  document  requests 
information  from  the  public  concerning 
the  advisability  of  amending  the 
existing  regulation  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  that  establishes  minimum 
requirements  for  employee  benefit  plan 
claims  procedures.  The  term  "claims 
procediue"  refers  to  the  process  that 
employee  benefit  plans  must  provide  for 
participants  and  beneficiaries  who  seek 
to  obtain  pension  or  welfare  plan 
benefits,  including  requests  for  medical 
treatment  or  services,  consideration  of 
claims,  and  review  of  denials  of  claims 
by  plans.  The  primary  purpose  of  this 
notice  is  to  obtain  information  to  assist 
the  Department  of  Labor  (the 
Etepartment)  in  evaluating  (1)  The  extent 
to  which  the  current  claims  procedure 
regulation  assures  that  group  health 
plan  participants  and  beneficiaries  are 
provided  with  effective  and  timely 
means  to  file  amd  resolve  claims  for 
health  care  benefits,  and  (2)  whether 
and  in  what  way  the  existing  minimum 
requirements  should  be  amended  with 
respect  to  group  health  plans  covered  by 
ERISA.  The  furnished  information  also 
will  assist  the  Department  in 
determining  whether  the  regulation 
should  be  amended  with  respect  to 
pension  plans  covered  by  ERISA  and  in 
developing  legislative  proposals  to 
address  any  identified  deficiencies 
relating  to  the  claims  procedures  that 
cannot  be  addressed  by  amending  the 
current  regulation. 
DATES:  Written  conmients  must  be 
submitted  to  the  Department  of  Labor  on 
or  before  November  7,  1997. 

ADDRESSES:  Comments  (preferably,  at 
least  six  copies]  should  be  addressed  to 
the  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20210.  Attention:  Claims  Procedure 
RFI.  All  comments  received  will  be 
available  for  public  inspection  at  the 
Public  Disclosure  Room,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Ave.,  N.W.. 
Washington,  D.C.  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 
]eBiey  J.  Turner  or  Susan  G.  Lahne, 
Office  of  Regulations  and 
Interpretations.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210,  telephone  (202)  219-7461,  or 
Cynthia  Caldwell  Weglicki,  Plan 
Benefits  Security  Division.  Office  of  the 
Solicitor,  U.S.  Department  of  Labor, 
Washington,  D.C,  telephone  (202)  219- 
4600,  ext.  106.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department's  regulation, 
published  in  1977,  was  drafted  in 
response  to  concerns  about  plan 
practices  prior  to  the  enactment  of 
ERISA,  particularly  with  respect  to 
participants'  lack  of  information  about 
claims  procedures  generally.  This 
regulation  makes  no  distinction  between 
pension  and  health  care  plans.  In  the 
intervening  years,  dramatic  changes  in 
health  care  delivery  have  raised  many 
issues  concerning  access,  coverage,  and 
quality  of  care  and  have  resulted  in 
various  legislative  responses.  In 
addition  to  numerous  initiatives  at  the 
State  government  level,  a  number  of 
Federal  laws  have  been  enacted  to 
address  these  issues.  The  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  the 
Newborns  and  Mothers  Health 
Protection  Act  of  1996,  and  the  Mental 
Health  Parity  Act  of  1996  are  recent 
examples.  In  addition,  on  September  5, 
1996.  President  Clinton  signed 
Executive  Order  13017  establishing  the 
Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industry.  More  recently,  the 
Balanced  Budget  Act  of  1997  (P.L.  105- 
33)  contains  a  number  of  provisions 
relating  to  managed  care  in  connection 
with  the  Medicare  and  Medicaid 
programs. 

One  of  the  most  important  changes  to 
occiu-  has  been  the  growth  of  managed 
health  care  delivery  systems.'  These 
arrangements  adopt  various  measures  to 
control  costs  and  increase  efficiency. 
For  example,  they  may  impose  limits  or 
conditions  on  an  individual's  choice  of. 
physicians  and  often  require  prior 
approval  before  an  individual  can 
obtain,  or  obtain  reimbursement  for, 
hospital  care  or  medical  services 
provided  by  a  specialist.  Both  fee-for- 
service  and  health  maintenance 


organizations  (HMOs),  as  well  as 
preferred  provider  and  other  types  of 
delivery  systems,  may  rely  on  managed 
care  measures.  As  a  result  of  the 
prevalence  of  managed  care  measures, 
fair  and  expeditious  resolution  of 
benefits  disputes  has  become  an 
increasingly  important  issue.  Managed 
care  measures  magnify  the  significance 
of  the  procedures  that  surround  the 
decision  whether  medical  services  will 
be  made  available  to  a  participant  or 
beneficiary,  and  suggest  that  the 
Department  should  consider  whether  its 
current  regulatory  minimum  standards 
for  such  procediires  are  sufficient  to 
ensure  that  decisions  on  the  availability 
of  medical  care  are  made  in  a  maimer 
that  adequately  protects  the  interests  of 
the  individual  seeking  benefits. 

At  the  same  time,  technological 
advances  in  business  communications 
in  the  last  twenty  years  facilitate  more 
rapid  conununications  and  decision- 
making by  plans  and  participants.  The 
Department's  regulation  may  no  longer 
reflect  current  phn  practices  with 
respect  to  these  aspects  of  filing  and 
reviewing  benefit  claims.  The 
Department  seeks  information  about 
current  practices  in  this  area.  Along  the 
same  lines,  market  practices  such  as 
accreditation  by  various  professional 
and  consumer  groups  have  become 
important  private  regulatory  forces  in 
the  managed  care  arena.  Publication  of 
model  acts,  such  as  the  Utilization 
Review  Model  Act  and  the  Health 
Carrier  Grievance  Procedure  Model  Act 
developed  by  the  National  Association 
of  Insurance  Commissioners  (NAIC), 
reflect  the  importance  of  time-sensitive 
review  procedures.  The  NAIC  model 
acts  have  served  as  the  basis  for  State 
legislation  to  provide  procedural 
protections,  including  expedited  review 
of  claims,  to  individuals  who  receive 
medical  benefits  through  health 
insurance  contracts  that  incorporate 
managed  care  arrangements. 

The  Department  is  not  alone  in  its 
concern  for  timely  resolution  of  requests 
for  medical  treatment  bom  group  health 
plans.  The  Health  Care  Financing 
Administration  (HCFA)  has  recently 
published  a  final  regulation  establishing 
an  expedited  process  in  certain 
circumstances  for  Medicare 
beneficiaries  enrolled  in  managed  care 
entities  such  as  health  maintenance 
organizations.  ^  The  HCFA  regvilation 
requires  that  managed  care  entities 
establish  an  expedited  review  process  in 
situations  where  the  time,  required  for 


■  As  used  in  this  document,  the  term  "managed 
care  delivery  systems"  includes  any  measures  taken 
by  medical  practitioners,  insurers,  or  group  health 
plans  to  control  coats  by  limiting  access  to  medical 


3  This  regulation  was  published  as  a  Rnal  rule 
with  a  request  for  comments,  62  FR  23368  (April 
30, 1997).  The  regulation  amends  a  prior  regulation 
codified  at  42  CFR  §417.600-620. 
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the  standard  review  process  could 
seriously  jeopardize  the  life  or  health  of 
the  Medicare  beneficiary  or  the 
beneficiary's  ability  to  regain  maximum 
function.  The  rule  eilso  provides  that  a 
decision  to  discontinue  services  that  are 
currenUy  being  provided  may  also  be 
subject  to  the  expedited  review  process. 
In  the  preamble  to  the  regulation,  HCFA 
indicates  that  it  has  drawn  on  the  NAIC 
model  grievance  act  in  developing  the 
provisions  of  the  review  procedure.  As 
discussed  below  in  section  C,  Issues 
Under  Consideration,  the  Department 
believes  that  the  HCFA  regulation  and 
the  NAIC  model  acts  may  serve  as  the 
basis  for  considering  whether,  and  in 
what  respects,  the  minimum  standards 
set  forth  in  the  ERISA  benefit  claims 
procedure  regulation  should  be 
amended. 

B.  Current  ERISA  Regulation 

Section  503  of  ERISA,  29  U.S.C. 
§  1133,  provides  that,  in  accordance 
with  regulations  promulgated  by  the 
Secretary  of  Labor  (the  Secretary),  each 
employee  benefit  plan  must  prbvide 
"adequate  notice  in  writing  to  any 
participant  or  beneficiary  whose  claim 
for  benefits  under  the  plan  has  been 
denied."  The  notice  must  set  forth  the 
specific  reasons  for  the  denial  and  must 
be  written  in  a  manner  calculated  to  be 
understood  by  the  claimant.  Each  plan 
must  also  afford  "a  reasonable 
opportunity"  for  any  participant  or 
beneficiary  whose  claim  has  been 
denied  to  obtain  "a  full  and  fair  review" 
of  the  denial  by  the  appropriate  named 
fiduciary  of  the  plan. 

The  Department  has  issued  a 
regulation  pursuant  to  the  above 
authority  that  establishes  "certain 
minimum  requirements  for  employee 
benefit  plan  procedures  pertaining  to 
claims."  29  CFR  §  2560.503-l(a). 
Generally  speaking,  the  following 
requirements  apply.  The  claims 
procedure  of  an  employee  benefit  plan 
covered  by  ERISA  (hereinafter  referred 
to  as  an  ERISA  plan)  must  be  described 
in  the  plan's  summary  plan  description. 
The  procedure  must  not  contain  any 
provision  or  be  administered  in  any  way 
that  would  imdiUy  inhibit  the  initiation 
or  processing  of  claims.  Participants    ' 
must  be  informed  in  writing  and  in  a 
timely  fashion  of  applicable  time  limits 
for  appeals  and  responses. 

More  specifically,  the  regulation 
provides  that  claimants  must  be 
informed  in  vmting  "within  a 
reasonable  period  of  time"  if  a  claim  is 
partially  or  wholly  denied.  29  CFR 
S  2560.503-l{e)(l).  For  this  purpose,  the 
regulation  defines  a  period  of  time  in 
excess  of  90  days  after  receipt  of  the 
claim  as  unreasonable,  unless  "special 


circumstances"  require  an  extension  of 
time  for  processing.  In  that  case,  an 
extension  of  an  additional  90-day  period 
is  available  provided  that  the  claimant 
receives  notice  of  the  extension  ^ 

describing  the  special  circumstances 
prior  to  the  end  of  the  original  90-day 
period.  The  notice  of  a  denial  of  a  claim 
for  benefits  must  be  written  in  a  manner 
calculated  to  be  understood  by  the 
claimant  and  must  contain  (1)  specific 
reason(s)  for  the  denial,  (2)  reference  to 
plan  provisions  on  which  the  denial  is 
based,  (3)  a  description  of  any 
additional  material  necessary  to  perfect 
the  claim  and  why  it  is  necessary,  and 
(4)  information  about  how  to  submit  the 
claim  for  review.  If  the  notice  is  not 
provided  in  this  manner,  the  claim  for 
benefits  is  deemed  to  be  denied. 

The  regulation  also  requires  that  every 
plan  establish  a  review  prt>cedure 
providing  a  "reasonable  opportunity"  to 
appeal  denied  claims  to  an  appropriate 
named  fiduciary  or  designee.  The 
appeal  must  afford  "a  full  and  fair 
review  of  the  claim  and  its  denial."  29 
CFR  §  2560.503-l(g)(l).  Minimum 
requirements  for  the  review  procedure 
include  the  right  to  request  a  review  by 
a  written  application  from  the  claimant, 
the  right  to  review  pertinent  doctmients, 
and  the  right  to  submit  issues  and 
conunents  in  writing.  A  claimant  must 
have  at  least  60  days  after  receipt  of  the 
denial  in  which  to  request  a  review.  A 
decision  on  the  review  must  ordinarily 
be  made  within  60  days  after  the  request 
for  a  review,  unless  special 
circimistances  (such  as  the  need  to  hold 
a  hearing  if  the  plan  provides  for  a 
hearing)  require  an  extension  of  time. 
However,  the  decision  may  not  be 
delayed  more  than  120  days  after  receipt 
of  the  request  for  review.  Special  rules 
provide  longer  periods  of  time  for  plans 
whose  named  fiduciary  is  a  group,  such 
as  a  board  of  trustees,  that  holds 
regularly  scheduled  meetings  at  least 
quarterly.  In  that  case,  the  review 
decision  must  be  made  by  the  scheduled 
time  of  the  next  meeting,  unless  the 
request  for  review  is  received  within  30 
days  prior  to  that  scheduled  meeting,  in 
which  case  the  decision  is  due  no  later 
than  the  date  of  the  group's  second 
successive  meeting,  with  a  possible 
extmsion  to  the  date  of  the  third 
meeting  if  there  are  special 
circumstances.  29  CFR  §  2560.503- 
l(h)(l)(ii).  As  with  the  initial  denial,  the 
decision  on  review  must  be  in  writing, 
include  specific  reasons  for  the  decision 
and  references  to  plan  provisions  on 
which  the  decision  is  based,  and  be 
written  in  a  manner  calculated  to  be 
imderstood  by  the  claimant.  If  no  review 
decision  is  provided  within  the  time 


fi-ames  specified,  the  claim  is  deemed 
denied. 

Under  the  regulations,  plans 
established  pursuant  to  collective 
bargaining  agreements  are  not  treated 
differenUy  from  other  plans,  except  that 
they  are  deemed  to  comply  with  the 
regulatory  standards  for  reviewing 
denied  claims  if  the  collective 
bargaining  agreement  pursuant  to  which 
the  plan  is  established  either  contains  or 
incorporates  by  reference  provisions 
concerning  the  filing  and  disposition  of 
benefit  claims  and  a  grievance  and 
arbitration  procediue  for  handling 
denied  claims.  Participants  in  plans 
under  which  benefits  are  provided  or 
administered  by  State-regulated 
insurance  organizations  may  file  claims 
for  benefits,  obtain  decisions  and  obtain 
review  of  denials  through  those 
organizations,  but  the  minimum 
standards  otherwise  remain  the  same. 
The  regulation  excludes  from  its  scope 
employee  benefit  plans  providing  oaly 
apprenticeship  training  benefits. 

Claims  procedures  with  respect  to 
benefits  provided  through  a  qualified 
HMO,  as  defined  in  the  Public  Health 
Service  Act,  42  U.S.C.  §  300e-9(d),  are 
deemed  to  satisfy  the  minimum  ^ISA 
regulatory  requirements  if  they  satisfy 
section  1301  of  the  Public  Health 
Service  Act  (42  U.S.C.  §  3tX)e)  and  the 
regulations  thereunder.  29  CFR 
§  2560.503-l(j).  The  regulation 
addressing  claims  procedures  for 
federally  qualified  HMOs  is  codified  in 
42  CFR  §417.124.3  The  pertinent 
provisions  of  the  Public  Health  Service 
Act  regulations  require  that  each 
qualified  HMO  prepare  a  written 
description  of,  among  other  things,  the 
procedures  to  be  followed  in  obtaining 
benefits,  a  description  of  circumstances 
imder  which  benefits  may  be  denied, 
and  grievance  procedures.  42  CFR 
§  417.124(b).  Grievance  procedures  must 
be  "meaningful"  and  must  ensure  that 
complaints  are  transmitted  in  a  timely 
maimer  to  appropriate  decision  makers 
who  have  authority  to  take  corrective 
action.  Appropriate  action  in  response 
to  grievances  is  to  l>e  taken  promptiy, 
with  notice  to  concerned  puties  of  the 


^42  CFR  §417.124  doM  net  relate  to  the 
requirements  HMOs  must  meet  in  order  to  w^«i»s>f<n 
a  contract  with  the  Health  Care  Financing 
Administration  through  which  health  care  benefits 
are  provided  to  Medicare  beneficiaries.  Section 
1876  of  title  XVm  of  the  Social  Security  Act  (42 
U.S.C.  139Snun)  lists  those  requirements. 
Regulations  implementing  the  benefit  request  and 
benefit  review  rights  of  Medicare  beneficiaries  who 
participate  in  managed  care  delivery  systems  are 
found  at  42  CFR  §417.600  through  §417.638.  Thia 
RFI  does  not  involve  benefit  review  procedures  for 
Medicare  beneficiaries. 
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results  of  the  HMO's  investigation.  42 
CFR§  41 7.124(g). 

C  Issues  Under  Consideration 

Questions  have  been  raised  with 
respect  to  whether  the  minimum 
standards  provided  in  the  Department's 
regulation  adequately  assure  timely  and 
appropriate  recourse  for  employee 
benetit  plan  participants  and 
beneficiaries  making  requests  for 
benefits,  or  seeking  review  of  benefit 
claims  that  have  been  denied  in  whole 
or  in  part.  Although  issues  that  have 
arisen  in  the  context  of  group  health 
plans  have  provided  the  primary 
impetus  to  these  questions,  section  503 
of  ERISA  and  the  Department's 
regulation  at  29  CFR  §2560.503-1  apply 
to  both  employee  welfare  benefit  plans 
(the  category  that  includes  group  health 
plans)  and  employee  pension  benefit 
plans.  The  Department  is  seeking 
comments  concerning  the  nature  of 
existing  benefit  determination  and 
review  practices  of  plans  and  whether 
the  Department's  current  regulation  is 
adequate  to  protect  the  interests  of  both 
pension  and  welfare  benefit  plan 
participants  and  beneficiaries. 

The  Department  is  aware  that,  under 
current  practices,  entities  that  are 
involved  in  providing  health  care 
employ  a  variety  of  terms  to  describe  the 
process  by  which  an  individual  eligible 
for  health  care  services  seeks  benefits  or 
seeks  review  of  a  decision  ta  limit  or 
deny  health  care  treatment  or  services. 
Even  where  the  procedural  steps  are 
similar,  entities  may  use  different 
terminology  for  the  same  procedural 
step.*  As  part  of  this  RFI,  the 


*The  Public  Health  Service  Act  regulations 
applicable  to  federally  qualified  HMOs  require 
written  descriptions  of  circumstances  under  which 
benefits  may  be  denied  and  written  grievance 
procedures  42  CFR  §417.124.  Regulations 
promulgated  by  the  Office  of  Personnel 
Management  relating  to  both  fee-fbr-service  and 
managed  care  providers  participating  in  the  Federal 
Employees  Health  Benefits  Plan  (FEHBP)  use  terms 
such  as  filing  claims  for  payment  or  services, 
reconsideration  of  claims  that  have  been  denied, 
and  review  of  decisions  to  deny  claims.  5  CFR 
$890,105.  HCFA's  Medicare  regulations  provide  an 
appeals  procedure  for  Medicare  beneficiaries 
contesting  an  "organization  determination,"  which, 
generally  speaking,  is  a  decision  by  a  health  care 
provider  to  deny,  terminate,  or  not  pay  for  medical 
services  that  the  beneficiary  believes  are  covered 
under  the  plan.  A  "reconsidered  determination"  is 
the  result  of  a  review  of  the  organization 
determination.  The  NAIC  Health  Carrier  Grievance 
Model  Act  (October  1966)  uses  the  term  "adverse 
determination"  for  a  carrier's  decision  that  medical 
services  will  be  denied,  reduced  or  terminated.  The 
Model  Act  provides  for  an  appeals  procedure  to 
review  an  adverse  determination.  The  term 
grievance  is  defined  as  a  written  complaint  about 
the  availability  or  quality  of  health  care  services, 
including,  but  not  limited  to  adverse 
determinations.  State  insurance  laws  and 
regulations  dealing  with  health  care  insurance 
carriers  display  a  similar  variety  of  terms. 


Department  is  seeking  information  as  to 
whether  and  how  it  should  address  the 
diversity  in  terminology  that  is  used  to 
describe  the  procedural  protections 
affo|[led  individuals. 

In  order  to  assist  interested  parties  in 
responding,  this  document  contains  a 
list  of  specific  questions  designed  to 
elicit  information  that  the  Department 
believes  would  be  especially  helpful  in 
determining  whether  and  how  to 
develop  a  notice  of  proposed 
rulemaking.  The  E)epartment  requests 
that,  in  addressing  the  specific 
questions  in  this  document,  responses 
refer  to  the  question  number  as  listed  in 
the  RFI.  The  questions  listed  by  the 
Department  may  not  address  all  issues 
relevant  to  claims  procedures.  The 
Department  further  invites  interested 
parties  to  submit  comments  on  other 
aspects  of  the  claims  process  that  they 
believe  are  pertinent  to  the 
Department's  consideration  of  claims 
procedures  in  employee  benefit  plans 
covered  by  title  I  of  ERISA. 

In  the  individual  questions  below,  the 
following  terms  have  specific  meanings. 
A  "claim"  is  a  request  for  a  plan  benefit 
by  a  participant  or  beneficiary.  A 
"claimant"  is  a  [>articipant  or 
beneficiary  who  has  or  intends  to  file  a 
claim.  A  "claims  prcx:edure"  is  the  set 
of  rules  or  requirements  by  which  a 
claim  is  filed  and  resolved  under  the 
plan.  A  "review"  or  "appeal"  is  the  next 
level  or  levels  of  claims  resolution 
under  the  plan  after  the  initial  decision 
occurs  or  is  deemed  to  have  occurred. 

Request  for  Information 

Current  Practices 

1 .  What  information  is  provided  to 
claimants  when  requests  for  services  are 
denied?  What  are  plan  practices 
generally  where  the  plan  or  a  service 
provider  must  give  prior  approval  before 
a  participant  or  beneficiary  can  obtain 
certain  types  of  medical  treatment? 

2.  What  time  frames  are  typical  in 
ERISA  plan  claims  processes  for  initial 
determination  and  for  review  of  a 
denied  claim?  Do  plans  have  different 
time  frames  for  health  care  benefits  that 
require  prior  approval?  Do  plans 
maintain  special  procedures  for 
processing  such  claims  if  they  involve 
"urgent"  or  emergency  care? 

3.  When  and  under  what 
circumstances  do  plans  hire  physicians 
who  are  not  affiliated  with  the  plan  to 
provide  independent  opinions  in 
connection  with  a  benefit  claim?  What 
weight  do  plans  give  to  the  outside 
opinion? 

4.  Do  plans  provide  claims  reviewers 
financial  incentives  based  on  the 
percentage  of  claims  denied?  Are  there 


compensation  arrangements  that  might 
influence  the  reviewers'  conclusions?  If 
yes,  what  are  they? 

5.  The  Department's  ERISA  claims 
procedure  regulation  provides  that  a 
claimant  seeking  review  of  a  denial 
"may  review  pertinent  documents."  29 
CFR  §  2560.503-l(g)(ii).  The  preamble 
to  the  regulation  explains  that  "[a]s  part 
of  the  review  the  participant  must  be 
allowed  to  see  all  plan  documents  and 
other  papers  which  affect  the  claim."  42 
FR  27426  (May  27, 1977).  What  do  plans 
consider  to  be  examples  of  pertinent 
documents  or  other  papers  that  might 
affect  a  ciaim  for  benefits?  Is  there  some 
utility  to  permitting  participants  to 
review  pertinent  documents  prior  to 
filing  a  claim?  Would  it  reduce  claims 

if  a  potential  claimant  could  examine 
documents  before  filing  a  claim?  What 
additional  costs,  if  any,  would  such  a 
requirement  impose  on  plans? 

6.  When  and  under  what 
circumstances  do  plans  utilize 
alternative  dispute  resolution, 
arbitration,  or  similar  processes  with  an 
outside,  independent  decision-maker  for 
review  of  claims  denials?  Are  there  any 
conditions  or  requirements  for  electing 
such  processes? 

7.  Are  claimants  being  asked  to  pay 
anything  to  the  plan  in  order  to  pursue 
or  perfect  their  claims  review  rights?  If 
so,  under  what  circumstances  does  this 
occur?  Note:  The  preamble  to  29  CFR 
§2560.503-1,  Part  II— Technical 
Explanation  of  the  Regulation,  provides 
that  an  otherwise  reasoiuble  claims 
procedure  may  be  deemed  to  be  "not 
reasonable  if  it  contains  other 
provisions  which  unduly  inhibit  or 
hamper  the  initiation  or  processing  of 
plan  claims.  For  example,  a  claims 
procedure  may  be  deemed  unreasonable 
if  it  requires  the  payment  of  a  fee  as  a 
condition  for  filing  a  claim  or  obtaining 
review  of  a  denied  claim."  42  FR  27426 
(May  27, 1977). 

8.  Are  there  problems  making  claims 
processing  procedures  accessible  to  plan 
participants  who  do  not  speak  English? 
Should  the  Department  address  these 
problems  in  a  regiilation?  If  so,  how? 

9.  What  limits  do  plans  impose  on  the 
time  within  which  a  participant  or 
beneficiary  may  file  a  claim  for  benefits 
or  may  request  review?  Should  the 
Department  adopt  minimum  standards 
for  filing  claims  and  new  minimum 
standards  for  requesting  review? 

10.  To  what  extent  are  electronic 
media  used  to  receive  or  communicate 
benefit  claims  information  or  to  pnx:ess 
claims?  What  if  any  changes  to  the 
regulation  are  necessary  to 
accommodate  this?  • 
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Expedited  Claims  Procedures 

Recently  HCFA  published  a  final  rule 
requiring  that  managed  care 
organizations  such  as  HMOs  establish 
an  expedited  procedure  for  Medicare 
beneficiaries  in  situations  where  the 
longer  time  frames  in  the  standard 
review  process  "could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function."  42  CFR 
§  471.617(b).  Expedited  review  must  be 
completed  as  quickly  as  the 
beneficiary's  medical  condition 
requires,  i.e.,  within  24  or  48  hours  as 
appropriate,  but  in  no  case  longer  than 
72  hours,  absent  special  circumstances. 
The  Medicare  beneficiary,  a 
representative  of  the  beneficiary,  or  a 
physician  may  request  expedited  review 
both  for  the  initial  request  for  benefits 
and  for  review  of  decisions  to  deny  or 
terminate  benefits.  Any  physician, 
including  one  who  is  not  affiliated  with 
the  plan,  may  request  expedited  review 
on  behalf  of  a  Medicare  beneficiary,  and 
the  plan  must  accept  the  physician's 
decision  that  expedited  review  is 
necessary. 

It  is  the  responsibility  of  the  managed 
care  organization  to  ensure  that  all 
Medicare  beneficiaries  have  a  complete 
written  explanation  of  their  benefit 
review  rights,  of  the  availability  of 
expedited  reviews,  of  the  steps  to 
follow,  and  of  the  time  limits  for  each 
step  of  the  procedures.  When  a  request 
for  benefits  is  being  reviewed  after  an 
initial  denial,  HCFA's  regulation 
requires  that  managed  care 
organizations  provide  Medicare 
beneficiaries  with  a  reasonable 
opportunity  to  present  evidence  and 
allegations  of  fact  or  law  related  to  the 
issues  in  dispute,  in  person  as  well  as 
in  writing.  Where  the  review  is 
expedited,  involving  a  shorter  time  for 
decision,  the  plan  miist  inform 
Medicare  beneficiaries  of  the  conditions 
for  submitting  evidence.  Medicare 
regulations  provide  several  levels  of 
review  by  entities  outside  the  managed 
care  organization.  An  outside  peer 
review  organization  provides  immediate 
review  of  contested  decisions  to 
discharge  a  Medicare  beneficiary  from 
the  hospital,  and  if,  after  the  benefit 
review  process  is  completed,  the  initial 
decision  to  deny  the  benefit  is  upheld, 
an  appeal  is  automatically  sent  to  an 
independent  reviewer  under  contract 
with  HCFA.  In  the  preamble  to  the 
regulation,  HCFA  also  asks  for 
comments  concerning  (1)  guidelines  for 
notice  and  benefit  review  rights  when 
the  level  of  services  currenUy  being 
provided  to  Medicare  beneficiaries  is 
being  reduced,  and  (2)  when  review  of 


a  reduction  in  the  level  of  services 
should  be  expedited. 

11.  Should  the  Department's 
regulation  require  ERISA  plans  to 
provide  expedited  review?  If  yes,  under 
what  circumstances  should  an 
expedited  review  procedure  be 
available? 

12.  Would  the  HCFA  regulation's 
expedited  review  procedure  provide  an 
appropriate  maximum  time  frame  if 
ERISA  plans  were  required  to  adopt 
expedited  review  procedures? 

13.  If  ERISA  plans  were  required  to 
adopt  an  expedited  review  procedure, 
how  should  terms  such  as  "medical 
urgency"  be  defined?  Should  the 
definition  of  medical  urgency  for 
purposes  of  an  expedited  procedure  be 
limited  to  sitiiations  where  delay  could 
jeopardize  life  or  health  or  the  ability  to 
regain  maximum  function,  as  in  the 
HCFA  regulation,  or  should  there  be 
some  lesser  standard,  such  as  intractable 
pain  or  temporary  inability  to  perform 
major  life  fiinctions  such  as 
employment? 

14.  What  additional  costs,  if  any, 
would  be  imposed  on  plans  if  an 
expedited  claims  procedure  along  the 
lines  of  the  HCFA  regulation  or  the 
NAIC  model  acts  were  required? 

15.  The  HCTA  expedited  review 
procedure  permits  a  Medicare 
beneficiary,  a  representative  of  the 
Medicare  beneficiary,  or  a  physician  to 
request  expedited  review  both  for  initial 
benefit  requests  and  for  reconsideration 
of  requests  that  have  been  denied.  The 
managed  care  organization  decides  if 
the  request  meets  the  criteria  for 
expedited  treatment  However,  any 
physician,  such  as  a  non-plan 
physician,  may  request  expedited 
review  on  behalf  of  a  Medicare 
beneficiary,  and  the  managed  care 
organization  must  accept  the 
physician's  decision  that  expedited 
review  is  necessary.  If  ERISA  plans  were 
required  to  adopt  some  form  of 
expedited  review,  whose  request  should 
initiate  the  process?  Should  this 
authority  be  restricted  to  a  physician 
affiliated  with  the  plan,  or  any 
physician? 

16.  Should  some  claims,  such  as 
emergency  hospital  admissions  or 
hospital  (tischarges,  always  have 
expedited  review  as  a  matter  of  course? 

17.  If  some  form  of  expedited  review 
is  adopted  for  ERISA  plans,  and  under 
the  terms  of  the  regulation  a  claimant  is 
entitled  to  an  expedited  review,  should 
the  plan  administrator  be  subject  to 
penalties  for  noncompliance  with  the 
procedure? 

18.  Would  cm  expedited  process  be 
subject  to  overuse  or  abuse  by  claimants 


or  physicians?  If  so,  how  can  this  be 
avoided? 

Other  Aspects  of  Reviewing  Claims 

19.  Would  die  HCFA  regulation's 
system  of  permitting  Medicare 
beneficiaries  or  their  representatives  to 
present  new  evidence  throughout  the 
benefit  review  process  work  for  ERISA 
plans?  Should  ERISA  claimants  be 
allowed  to  appear  and  present  evidence 
in  person  at  some  levels  of  the  claims 
review  process?  What  additional  costs, 
if  any,  would  such  requirements  impose 
on  plans? 

20.  In  what,  if  any,  situations  should 
an  ERISA  plan  service  provider  be 
required  to  continue  services  at  the 
previous  level  pending  reconsideration 
of  a  decision  to  reduce  or  terminate 
services?  Should  any  such  requirement 
affect  the  maximum  time  fi^mes  for 
resolution  of  claims  involving  such 
decisions? 

21.  In  contrast  to  HCFA's  Medicare 
regulation  that  provides  several  levels  of 
review  by  entities  outside  the  managed 
care  organization.  ERISA  §  503  provides 
that  every  plan  shall  provide  "a  full  and 
fair  review  by  an  appropriate  named 
fiduciary"  of  a  decision  denying  a 
claim.  Cto  the  Department's  minimum 
regulatory  standards  that  implement 
this  requirement  provide  sufficient 
assurance  of  a  disinterested  hearing?  If 
not,  what  changes  to  the  existing 
regulation  would  assure  adequate 
impartiality  in  the  review  process? 

22.  The  Department's  regulations  at 
29  CFR  §  2560.503-1(0  require  that 
upon  denial,  the  plan  shall  provide 
"[ajppropriate  information  as  to  the 
steps  to  be  taken  if  the  participant  or 
beneficiary  wishes  to  submit  his  or  her 
claim  for  review."  The  plan's  decision 
on  review  must  include  specific  written 
reasons  for  the  decision  as  well  as 
references  to  the  pertinent  plan 
provisions  on  which  the  decision  is 
based.  Should  plans  be  required  to 
provide  claimants  with  more 
information  concerning  the  claims 
review  process  than  is  currentiy 
required  by  the  regulation?  Should  a 
plan  be  required  to  inform  participants 
about  the  need  to  exhaust  the  plan's 
review  process,  as  suggested  by  Kinkead 
V.  Southwestern  Bell  Corporation 
Sickness  &■  Accident  Disability  Benefit 
Plan,  No.  96-2282, 1997  U.S.  App. 
LEXIS  6532  at  "5  (8th  Or.  April  9, 
1997),  or  about  judicial  recourse?  If  so, 
what  information  should  be  provided  to 
participants? 

23.  Would  it  be  helpful  in  reducing 
claims  and  claims  review  requests  to 
require  plans  to  provide  definitions  of 
terms  about  which  there  may  be 
controversy  or  that  may  generate  a 
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number  of  appeals,  such  as  "emergency 
services"  or  "urgently  needed  services," 
as  some  States  have  done? 

24.  Health  care  plans  subject  to 
ERISA's  claim  procedure  regulation  use 
certain  terms  to  describe  the  process  by 
which  participants  emd  beneHciaries 
seek  beneSts  or  seek  review  of  decisions 
to  deny,  reduce,  or  limit  benefits  under 
the  plan.  Other  regulators,  such  as 
HCFA,  and  FEHBP,  as  well  as  the  NAIC 
model  Grievance  Act  and  State 
insurance  laws,  utilize  different  terms  to 
describe  similar  procedures.  Should  the 
Department  attempt  to  conform  or  cross- 
reference  its  claims  procedure 
terminology  to  that  of  other  regulatory 
schemes?  If  so,  which  one? 

Differences  Among  ERISA  Plans 

25.  Is  there  a  need  to  establish 
uniform  minimum  standards  for  all 
ERISA  plan  claims  procedures, 
including  plans  providing  benefits 
through  federally  qualified  HMOs? 
Note:  Under  the  ciurent  regulation, 
federally  qualified  HMOs  are  now 
subject  to  a  different  set  of  regulations 
under  the  Public  Health  Service  Act.  29 
CFR  §  2560.503-l(j);  42  CFR  §  417.1 
through  417.169.  What  would  be  the 
impact  and  additional  costs,  if  any,  of 
requiring  a  uniform  standard? 

26.  Under  the  Department's  current 
regulation,  certain  plans  established  or 
maintained  pursuant  to  collective 
bargaining  agreements  are  deemed  to 
comply  with  the  existing  regulation 
provided  that  provisions  concerning 
filing  claims,  the  initial  disposition  of 
claims,  and  a  grievance  and  arbitration 
procedure  to  which  denied  claims  are 
subject  are  referenced  in  the  collective 
bargaining  agreement.  29  CFR 
§2560.503-l(b)(2).  Should  claimants  in 
such  plans  be  subject  to  differing  claims 
procedures  depending  on  the  terms  of 


the  collective  bargaining  agreement,  or 
should  there  be  a  uniform  claims 
procedure  for  all  ERISA  plans?  What 
costs,  if  any,  would  a  uniform 
requirement  impose? 

State  Laws 

28.  Should  any  new  regulation  take 
into  consideration  State  regulatory 
requirements?  If  so,  which 
requirements? 

Data 

29.  Do  ERISA  plans  and  insurers 
maintain  statistics  on  pre-authorization 
requests,  patient  requests  for  referrals, 
claims  approvals,  denials,  appeals  and 
court  challenges?  What  information  is 
collected,  how  is  it  used,  and  to  whom 
is  it  disclosed? 

30.  What  proportion  of  pre- 
authorization  requests,  patient  requests 
for  referrals,  and  requests  for  benefits 
are  denied?  What  proportion  of  denials 
are  appealed?  What  proportion  of 
appeals  are  successful?  What  proportion 
of  denied  appeals  are  challenged  in 
court  by  those  seeking  benefits,  and 
what  proportion  of  court  challenges  are 
successful? 

31.  What  proportion  of  pre- 
authorization  requests,  patient  requests 
for  referrals  emd  benefits,  and  what 
proportion  of  denials,  appeals,  and 
court  challenges  are  associated  with 
questions  of  medical  necessity,  benefit 
coverage,  out-of-network  care,  or  the 
participants'  insured  status? 

32.  What  dollar  amounts  are 
associated  with  pre-authorization 
requests,  patient  requests  for  referrals, 
claims,  denials,  appeals,  and  court 
challenges? 

33.  What  is  the  usual  timing 
associated  with  pre-authorization 
requests,  patient  requests  for  referrals, 
claims,  denials,  appieals,  and  court 
challenges? 


34.  Under  Medicare,  HCFA  has  broad 
authority  to  require  reporting  of 
information.  Information  concerning 
appeals  and  grievances  from  enroUees 
in  Medicare  managed  care  arrangements 
are  collected  by  the  reconsideration 
contractor  that  performs  reviews  for 
HCFA,  and  are  reported  to  HCFA  by 
provider  and  by  type  of  complaint  (i.e., 
non-plan  practitioner,  mental  health, 
emergency  room,  inpatient  hospital, 
etc.).  Should  ERISA  plans  be  required  to 
maintain  a  written  log  of  benefit  denials 
and  benefit  reviews  for  examination  by 
prospective  enrollees?  In  the  alternative, 
should  ERISA  plans  be  required  to 
record  and  make  available  to  claimants 
and  the  Secretary  the  number  of 
requests  for  review  or  appeals  by 
claimants  and  whether  the  resolution 
was  favorable  or  unfavorable  to  the 
claimant?  What  costs,  if  any,  would 
either  requirement  impose  on  plans? 
Would  it  be  useful  and  less  burdensome 
to  have  uniform  reporting  requirements 
for  Medicare.  ERISA  and  State 
purposes? 

Impact  on  Small  Entities 

In  responding  to  the  questions  above, 
please  address  the  anticipated  annual 
impact  of  any  proposals  on  small 
businesses  and  small  plans  (plans  with 
fewer  than  100  participants). 

All  submitted  comments  will  be  made 
a  part  of  the  record  of  proceeding 
referred  to  herein  and  will  be  available 
for  public  inspection. 

Signed  at  Washington,  D.C.  this  27th  day 
of  August,  1997. 
Olena  Berg. 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits,  U.S.  Department  of  Labor. 

[FR  Doc.  97-23483  Filed  9-5-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

RIN  3150-AF75 

Definition  of  Safety-Reiated  Structures, 
Systems,  and  Components;  Technicei 
Amendment 

agency:  Nuclear  Regulatory 

Commission. 

ACnOM:  Ehrect  final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  correct  an  error  in  the  language  of 
several  sections  in  the  regulations 
governing  nuclear  power  plant  licensing 
that  define  the  term,  "safety-related 
structures,  systems,  and  components." 
These  definitions  are  inconsistent  with 
the  definition  in  regulations  applicable 
to  the  siting  of  nuclear  power  plants  and 
the  Commission's  longstanding  practice 
and  interpretation  of  that  term. 
EFFECTIVE  DATE:  This  direct  final  rule  is 
effective  November  7, 1997,  unless 
significant  adverse  comments  are 
received  by  October  8,  1997.  If 
significant  adverse  comments  are 
received,  the  effective  date  will  be 
delayed  and  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regxilatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Maryland,  between  7:30  am  and  4:15 
pm  on  Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  Section. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW 
(Lower  Level).  Washington,  DC. 
FOR  FURTHERINFORMATION  CONTACT: 
Geary  S.  Mizujio,  Office  of  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001.  telephone  (301)  415-1639,;  e-mail 
GSM@nrc.gov,  or  Clark  Prichard.  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-6203;  e-mail  CWP©nrc.gov. 
SUPPLEMENTARY  INFORMATION:  This 
direct  final  rule  corrects  an  error  in  the 
language  of  several  regulations  in  10 
CFR  Part  50  defining  the  term,  "safety- 
related  structures,  systems,  and 
components,"  which  is  inconsistent 
with  the  concept  of  "safety-related 


structures,  systems,  and  components"  in 
10  CFR  Part  100.  Appendix  A. 

Currently,  "safety -related  structures, 
systems,  and  components"  in  10  CFR 
50.2  (Definitions)  and  10  CFR  50.65 
(Maintenance  Rule),  and  "safety-related 
electrical  equipment"  in  10  CFR  50.49 
(Environmental  Qualifications  Rule)  are 
defined  as  those  structures,  systems  and 
components  that  are  reUed  upon  to 
remain  functional  during  and  following 
design  basis  events  to  ensure: 

(1)  The  integrity  of  the  reactor  coolant 
pressiue  boundary, 

(2)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safie 
shutdown  condition,  and 

(3)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
whidi  could  result  in  potential  o^ite 
exposures  comparable  to  the  applicable 
giiideline  exposures  set  forth  in 

1 50.34(a)(1)  or  §  100.11  of  this  chaffi^. 
as  applicable,  (emphasis  added)      rv, ,  > 

The  corrections  would  replace  the 
conjimctive  word,  "and."  by  the 
disjxmctive  word,  "or."  in  these 
regulations,  thereby  clarifying  that  a 
structure,  system,  or  component  which 
falls  into  any  one  (or  more)  of  the  three 
categories  set  forth  in  the  definition 
shall  be  regarded  as  "safety-r^ted." 
The  correction  would  also  delete  the 
word,  "postulated."  in  the  definition  of 
safety-related  structures,  systems,  and 
components'  in  10  CFR  50.2.  The 
corrections  do  not  constitute  a  change  in 
Commission  poUcy  with  respect  to  the 
scope  of  structures,  systems,  and 
components  to  be  regarded  as  "safety- 
related."  Rather,  the  corrections  will 
conform  the  language  in  10  CFR  50.2, 
50.49  and  50.65  to  &e  language  in  10 
CFR  Part  100,  Appendix  A,  where  the 
concept  of  "safety-related  structiues, 
systems  and  components"  was  first 
incorporated  into  the  Commission's 
regulations. 

In  10  CFR  Part  100,  Appendix  A, 
which  sets  forth  the  seismic  design 
requirements  for  nuclear  power  plants, 
the  nuclear  power  plant  applicant  must 
determine  the  design  basis  for  vibratory 
ground  motion  fit>m  the  "Safe 
Shutdown  Earthquake"  (SSE).  Once  the 
SSE  is  determined,  the  nuclear  power 
plant  must  be  designed  such  that  "if  a 
Safe  Shutdown  Earthquake  occurs, 
certain  structures,  systems  and 
components  will  remain  functional." 
Id..  Subparagraph  VI.(a)(l).  The 
regulation  then  defines  these  structures, 
systems  and  components  whidi  must  be 
designed  to  withstand  the  SSE  as  those 
necessary  to  assure: 

(i)  The  integrity  of  the  reactor  coolant 
pressure  boundary. 


(ii)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition,  or 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  potential  offsite 
exposures  comparable  to  the  guideline 
exposures  of  this  part."  (emphasis 
added). 

Id.,  see  also  10  CFR  Part  100. 
Appendix  A,  Section  HI,  definition  of 
"safe  shutdown  earthquake."  The 
regulation  then  denotes  these  structuires. 
systems  and  components  as  "safety- 
related."  10  CFR  Part  100,  Appendix  A, 
Subparagraph  VI.(a)(l)(second  textual 
paragraph).'  

The  first  regulation  in  10  CFR  Part  50 
utilizing  the  term,  "safety-related"  was 
10  CFR  Part  50.  Appendix  B,  the 
introduction  of  which  stated  that  the 
requirements  of  the  appendix  applied  to 
the  "safety-related  functions"  of 
structures,  systems,  and  components 
which  prevent  or  mitigate  the 
consequences  of  postulated  accidents. 
HcMvever,  Appendix  B  did  not  actually 
include  a  definition  of  "safety-related". 
The  first  regulation  in  10  CFR  Part  50 
to  include  a  definition  of  "safety-related 
structures,  systems,  and  components" 
was  10  CFR  50.49.  As  originally 
promulgated.  $50.49((b)(l)  defined 
"safety-related  equipment"  as  those 
necessary  "to  ensure: 

(i)  The  integrity  of  the  reactor  coolant 
pressure  boundary, 

(ii)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
condition,  and 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
wfaidi  could  result  in  potential  oCbite 
exposures  comparable  to  the  10  CFR 
Part  100  guidelines."  (emphasis  added) 
(48  FR  2729;  January  21,  1983). 

Thus,  the  core  definition  of  "safety- 
related  equipment"  in  10  CFR  50.49  was 
essentially  the  same  as  the  definition  of 
"safety-related  structures,  systems,  and 
components"  in  10  CFR  Part  100, 
Appendix  A.  However,  nothing  in  the 
statements  of  considerations  for  the 
proposed  or  final  10  CFR  50.49  explains 
why  the  "or"  in  the  core  definition  of 
"safety  related"  was  changed  to  "and." 
See  47  FR  2876;  January  20, 1982— 
proposed  rule  and  48  FTl  2729;  January 
21. 1983 — final  rule.  Nor  was  there  any 
discussion  in  the  statements  of 


<  Sm  also  38  FR  31279  at  31280  (November  13. 
1973)  (middle  column)  noting  that  Paragraph 
VI(a)(l)  of  the  final  rule  was  changed  to  "eliminate' 
the  requirement  that  safety-related  stnictures. 
systems,  and  components  also  be  designed  to 
withstand  the  effects  of  vibratory  motion  of  fifty 
percent  of  the  Safe  Shutdown  Earthquake  in 
combination  with  other  appropriate  loads  well 
vnthin  elasUc  limits."  (emphasis  added). 
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considerations  which  would  suggest 
that  the  Commission  intended  to  narrow 
the  scope  of  structures,  systems  and 
components  that  would  be  considered 
"safety-related."  Indeed,  language  in 
Revision  1  to  Regulatory  Guide  (RG) 
1.89,  "Environmental  Qualification  of 
Certain  Electrical  Equipment  Important 
to  Safety  for  Nuclear  Power  Plants" 
(June  1984)  strongly  suggests  that  the 
use  of  the  conjunctive  word,  "and"  was 
an  error  and  was  not  intended  to  change 
the  fundamental  scope  of  safety-related 
structures,  systems  and  components. 
Appendix  A  to  RG  1.89,  "Typical 
Safety-Related  Electrical  Equipment  or 
System,"  purports  to  list  systems  and 
equipment  that  are  "safety-related." 
However,  none  of  the  equipment  and 
systems  actually  listed  as  being  "safety- 
related"  would  meet  the  definition  of 
safety- related  structures,  systems  and 
components  if  the  conjunctive  "and" 
were  interpreted  to  require  all  three 
criteria  in  the  "safety-related"  definition 
to  be  satisfied.  Moreover,  a  footnote  to 
Appwndix  A  of  RG  1.89  states: 

Paragraph  50.49(b)(1)  identifies  safety- 
related  electrical  equipment  as  a  subaet  of 
electrical  equipment  important  to  safety  and 
defines  it  as  the  equipment  that  is  relied 
upon  to  remain  functional  during  and 
following  design  basis  events  to  ensure  (1) 
the  integrity  of  the  reactor  coolant  pressure 
Iwundary,  (2)  the  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe  condition, 
or  (3)  the  capability  to  prevent  or  mitigate  the 
conaequences  of  accidents  which  could- 
result  in  potential  ofbite  exposures 
comparable  to  the  10  CFR  Part  100 
guidelines,  (emphasis  added) 

That  the  RG  uses  the  disjimctive  "or" 
when  describing  the  imderlying 
regulatory  requirranent  of  10  CFR  50.49 
is  a  strong  indication  that  the  NRC  did 
not  intend  to  change  the  scope  of 
structures,  systems,  and  components 
deemed  to  be  "safety-related,"  and  that 
the  use  of  the  conjunctive  word,  "and," 
was  a  grammatical  error. 

The  conjunctive  word,  "and,"  was 
subsequently  used  in  the  Maintenance 
Rule,  10  CFR  50.65,  to  describe  the 
structures,  systems,  and  components 
subject  to  the  rule,  as  well  as  in  the 
definition  of  "safety-related  structures, 
systems,  and  components"  contained  in 
10  CFR  50.2,  which  was  added  by  a 
1996  rulemaking  amending  Parts  50  and 
100.  Because  the  statements  of 
considerations  for  the  proposed  And 
final  rules  did  not  contain  any 
discussion  of  the  "safety-related" 
definition,  the  Commission  concludes 
that  the  subsequent  rules  simply 
repeated  the  definition  used  in  10  CFR 
50.49  without  intending  any  change  in 
the  scope  of  safety-related  structures,, 
systems,  and  components.  See  53  FR 


47822  (November  28, 1988 — proposed 
Maintenance  Rule);  56  FR  31324  (July 
10, 1991 — final  Maintenance  Rule);  57 
FR  47802  (October  20,  1992— first 
proposed  rule  amending  parts  50  and 
100);  59  FR  52255  (October  17. 1994— 
second  proposed  rule  amending  parts  50 
and  100);  and  61  FR  65171  (December 
11, 1996 — final  rule  amending  parts  50 
and  100). 

The  final  rule  amending  10  CFR  Parts 
50  and  100,  which  inter  alia  added  the 
definition  of  "safety-related  structtires, 
systems,  and  components  to  10  CFR 
50.2.  also  added  the  word,  "postulated," 
to  the  term,  "design  basis  events,"  so 
that  the  term  reads,  "design  basis 
(postulated)  events."  Nothing  in  the 
statements  of  consideration  for  the  first 
or  second  proposed  rules,  or  the  final 
rule,  explains  the  addition  of  the  word, 
"postulated,"  in  the  Section  50.2 
definition  of  "safety-related  structures, 
systems,  and  components  while  leaving 
it  out  of  the  definitions  of  "safety- 
related  structures,  systems,  and 
components"  in  10  CFR  50.65  and  10 
CFR  Part  100,  Appendix  A,  and  "safety- 
related  electrical  equipment"  in  10  CFR 
50.49.  Therefore,  the  Commission  also 
concludes  that  the  addition  of  the  word, 
"postulated"  was  an  error  and  should  be 
removed  to  conform  the  definition  of 
"safety-related  structures,  systems,  and 
components"  to  the  long-standing 
wording  of  that  term. 

For  these  reasons,  the  Commission 
has  determined  that  the  amendments  to 
10  CFR  50.2,  50.49,  and  50.65  are  of  a 
corrective  nature,  and  do  not  involve 
any  change  in  existing  policy  or 
otherwise  constitute  a  new  policy  with, 
respect  to  the  scope  of  structiues, 
systems,  and  components  considered  to 
be  "safety-related."  Furthermore,  since 
these  amendments  clarify  the  original 
intent  of  the  Commission,  they  can  be 
considered  to  be  an  interpretation  of 
existing  regulations.  Accordingly,  the 
Commission  finds  that  public  notice 
and  opportunity  for  comment  are 
imnecessary  pursuant  to  10  U.S.C 
553(bK3)(A)  and  (B),  and  the 
Commission  is  publishing  this  rule  in 
final  form  without  first  seeking  public 
comments  on  the  amendment  in  a 
proposed  rule.  However,  if  the  NRC 
receives  significant  adverse  comment  by 
[30  days  after  publication),  the  NRC  will 
publish  a  notice  in  the  Federal  Register 
that  wltfadrawe  this  action,  and  virul 
address  the  comments  received  in 
response  to  this  direct  final  rule  as 
comments  on  a  proposed  rule  (identical 
to  this  direct  finial  rule)  that  is  being 
concurrently  published  in  the  proposed 
rules  section  of  this  Federal  Register. 
Any  significant  adverse  comments  will 
be  deemed  to  be  comments  on  the 


proposed  rule  and  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 

Criminal  Penalties 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  the  Commission  is  issuing  the 
direct  final  rule  under  one  or  more  of 
sections  161b,  161i,  or  161o  of  the  AEA. 
Willful  violations  of  the  direct  final  rule 
are  subject  to  criminal  enforcement. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
Word  Perfect  format  (version  5.1),  by 
calling  the  NRC  Electronic  Bulletin 
Board  on  FedWorld  or  connecting  to  the 
NRC  interactive  rulemaking  web  site, 
"Rulemaking  Forum."  The  bulletin 
board  may  be  accessed  using  a  personal 
computer,  a  modem,  and  one  of  the 
commonly  available  communications 
software  packages,  or  directly  via 
Internet.  Backgroimd  documents  on  the 
rulemaking  are  also  available  for 
downloading  and  viewing  on  the 
bulletin  board. 

If  using  a  personal  compruter  and 
modem,  the  NRC  subsystem  on 
FedWorid  can  be  accessed  directly  by 
dialing  the  toll-firee  number:  1-800- 
303-9672.  Communications  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystems  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
fiirthn  information  about  options 
available  for  NRC  at  FedWorld,  consult 
the  "Help/Information  Center"  from  the 
"NRC  Main  Menu."  Users  virill  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpfuL  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Clenter"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct-dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-3339;  Telnet  via  Internet 
fedworld.gov  (192.239.93.3);  File 
Transfer  Protocol  (FTP)  via 
Intemet:ftp:fedworldgov 
(192.239.92.205);  and  Worid  Wide  Web 
using:  http://wrww.fsdworld.gov  (this  is 
the  Uniform  Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll- 
free  number  to  contact  FedWorld,  access 
the  NRC  subsystem  from  the  main 
FedWorld  menu  by  selecting  "F — 
Regulatory,  Government  Administration 
and  State  Systems,"  then  selecting  "A — 
Regulatory  Information  Mall."  At  that 
point,  a  menu  will  be  displayed  that  has 
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an  option  "A — U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  Main  Menu.  You  can  also 
go  directly  to  the  NRC  Online  area  by 
typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  you  access  NRC  from 
FedWorld's  Main  Menu,  then  you  may 
return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  then  you  will 
have  full  access  to  all  NRC  systems,  but 
you  will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
docimients  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

You  may  also  access  the  NRC's 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
same  access  as  the  FedWorld  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  more  information  on  NRC  bulletin 
boards,  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Telephone:  301-415-5780;  e-mail: 
AXD3@nrc.gov.  For  information  about 
the  interactive  rulemaking  site,  contact 
Ms.  Carol  Gallagher.  (301)  415-6215;  e- 
mail  CAG9nrc.gov. 

Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  direct  final  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2),  since  this  direct  final 
rule  makes  amendments  to  the 
regulations  which  are  corrective  and 
nonpolicy  in  nature.  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Redaction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  significantly  amended 


information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501,  et  seq.). 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0011. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  has  not  prepared  a 
regulatory  analysis  for  this  action 
because  this  direct  final  rule  does  not 
present  new  or  revised  positions, 
impose  a  new  requirement,  or 
reconmiend  new  action. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  small  entities.  This  rule 
affects  only  the  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  Call  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  small  business  size  standards 
adopted  by  the  NRCJlO  CFR  2.810). 
Since  these  companies  are  dominant  in 
their  service  areas,  this  rule  does  not  Call 
within  the  purview  of  the  Act. 

Backfit  Analjrsis 

The  direct  final  rule  does  not  impose 
any  change  on  licensees  with  respect  to 
the  term,  "safety-related  structures, 
systems  and  components."  Rather,  it 
provides  a  definition  of  "safety-related 
structiues,  systems  and  components" 
throughout  10  CFR  Part  50  that  is 
identical  to  the  definition  contained  in 
10  CFR  Part  100,  Appendix  A,  the 
NRC's  first  regulation  defining  "safety- 
related  structures,  systems  and 
components,"  which  provides  that 
"safety-related"  structures,  systems  and 
components  are  those  that  possess  any 
one  of  the  three  numbered  attributes 
listed  in  the  definition.  This  definition 
is  consistent  with  both  the  NRC's  and 
nuclear  power  plant  licensees' 
longstanding  understanding  that  the 
term,  "safety-related  structures,  systems 
and  components"  includes  those 
structures,  systems  and  components  that 
possess  any  one  of  the  three  listed 
attributes.  Therefore,  the  NRC  has 
determined  that  the  Backfit  Rule,  10 
CFR  50.109,  does  not  apply  to  this 
direct  final  rule  because  it  does  not 
impose  any  backfits  as  defined  in  10 
CFR  50.109(a)(l],  and  a  backfit  analysis 


has  not  been  prepared  for  this  direct 
final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Afiairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust.  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements, 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  50. 

PART  5(V-00MESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FAaLITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Aathority:  Sees.  102, 103.  104. 105,  161, 
182.  183.  186.  189.  68  Stat.  936.  937,  938. 
948.  953.  954,  955.  956.  as  amended,  sec. 
234,  83  Stat.  1244,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135.  2201.  2232.  2233. 
2236.  2239.  2282);  sees.  201.  as  amended. 
202.  206.  88  Stat  1242.  as  amended.  1244. 
1246  (42  U.S.C.  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185. 68  Stat.  955  as  amended  (42  U.S.C.  2131. 
2235),  sec.  102.  Pub.  L  91-190,  83  Stat.  853 
(42  U.S.C  4332).  Sections  50.13,  and 
50.54(dd),  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939.  as  amended  (42  U.S.C. 
2138).  Sections  50.23.  50.35.  50.55.  and  50.56 
also  issued  under  sec.  185.  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a.  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.^b. 
L  91-190.  83  Stat.  853  (42  U.S.C.  4332).   . 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58.  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80 — 50.81  also  issued  under  sec. 
184. 68  Stat.  934.  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  sec. 
187.  68  Stat.  955  (42  U.S.C  2237). 

2.  In  §  50.2,  the  definition  of  safety- 
related  structures,  systems  and 
components  is  revised  to  read  as 
follows: 
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§50.2    Definitions. 

***** 

Safety-related  structures,  systems  and 
components  means  those  structures, 
systems  and  components  that  are  relied 
upon  to  remain  functional  during  and 
following  design  basis  events  to  assure: 

(1)  The  integrity  of  the  reactor  coolant 
pressure  boundary 

(2)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  or 

(3)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  potential  offsite 
exposures  comparable  to  the  applicable 
guideline  exposures  set  forth  in 

S  50.34(a)(1)  or  §  100.11  of  this  chapter, 
as  applicable. 


3.  In  §  50.49,  paragraph  (b)(l)(i)(B)  is 
revised  to  read  as  follows: 

$  50.49    Environmental  qualification  of 
electric  equipment  important  to  safety  for 
nuclear  power  plants. 

*  *        *        •        • 

(b)*  *  * 

(1)  •  *  * 

(i)  *  •  • 

(B)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  or 
***** 

4.  hi  §  50.65,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

f  50.65    Requirements  for  monitoring  tlw 
effectiveness  of  maintenance  at  nuciev 
power  plants. 

•  *        •        *        • 


(1)  Safety-related  structures,  systems 
and  components  that  are  relied  upon  to 
remain  functional  during  and  following 
design  basis  events  to  ensure  the 
integrity  of  the  reactor  coolant  pressure 
boundary,  the  capability  to  shut  down 
the  reactor  and  maintain  it  in  a  safe 
shutdown  condition,  or  the  capability  to 
prevent  or  mitigate  the  consequences  of 
accidents  that  could  result  in  potential 
o%ite  exposure  comparable  to  the 
guidelines  in  §  50.34(a)(1)  or  §  100.11  of 
this  chapter,  as  applicable. 
•        •        •        •        * 

Dated  at  Rockville.  MD.  this  5th  day  of 
August.  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joasph  Callan, 
Executive  Director  for  Operations. 
(FR  Doc.  97-23611  Filed  9-5-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

RIN3150-AF7S 

Definition  of  Safety-Related  Structures, 
Systems,  and  Components;  Technical 
Amendment 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SIMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  correct  an  error  in  the  language  of 
several  sections  in  the  regulations 
governing  nuclear  power  plant  licensing 
that  define  the  term,  "safety-related 
structures,  systems,  and  components." 
These  definitions  are  inconsistent  with 
the  definition  in  regulations  applicable 
to  the  siting  of  nuclear  power  plants  and 
the  Commission's  longstanding  practice 
and  interpretation  of  that  term. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
8,  1997. 

AfWRESSES:  Mail  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Maryland,  between  7:30  am  and  4:15 
pm  on  Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  Section. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW 
(Lower  Level),  Washington,  DC. 
FOB  FURTHER  INFORMATION  CONTACT: 
Geary  S.  Mizuno,  Office  of  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-1639;  e-mail 
GSM®nrc.gov,  or  Clark  Prichard,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6203;  e-mail  CWP®nrc.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  Rules  and 
Regulations  Section  of  this  Federal 
Register. 

Procedural  Background 

Because  the  NRC  considers  these 
amendments  to  be  of  a  corrective  nature, 
do  not  involve  any  change  in  existing 
policy  or  otherwise  constitute  a  new 
policy,  clarify  the  original  intent  of  the 
Commission  and  therefore  can  be 


considered  to  be  interpretive,  the 
proposed  rule  is  being  published 
concurrently  as  a  direct  final  rule.  The 
direct  final  rule  will  become  efi^ective  on 
November  7, 1997.  However,  if  the  NRC 
receives  significant  adverse  comments 
on  the  direct  final  rule  by  October  8, 
1997,  the  NRC  will  publish  a  document 
that  withdraws  the  direct  final  rule.  If 
the  direct  final  rule  is  withdrawn,  the 
NRC  will  address  the  comments 
received  in  response  to  the  proposed 
revisions  in  a  subsequent  final  rule.  The 
NRC  will  not  initiate  a  second  comment 
period  on  this  action  in  the  event  the 
direct  final  rule  is  withdrawn. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
Word  Perfect  format  (version  5.1),  by 
calling  the  NRC  Electronic  Bulletin 
Board  on  FedWorld  or  connecting  to  the 
NRC  interactive  rulemaking  web  site, 
"Rulemaking  Forum."  The  bulletin 
board  may  be  accessed  using  a  personal 
computer,  a  modem,  and  one  of  the 
commonly  available  communications 
software  packages,  or  directly  via 
Internet.  Background  documents  on  the 
rulemaking  are  also  available  for 
downloading  and  viewing  on  the 
bulletin  board.  .^. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll-fi«e  number:  1-800- 
303-9672.  Communications  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystems  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
further  information  about  options 
available  for  NRC  at  FedWorld,  consult 
the  "Help/Information  Center"  firom  the 
"NRC  Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct-dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-3339;  Telnet  via  Internet: 
fedworld.gov  (192.239.93.3);  File 
Transfer  Protocol  (FTP)  via 
Intemet:ftp:fedworld.gov 
(192.239.92.205);  and  World  Wide  Web 
using:  http://www.fedworld.gov  (this  is 
the  Uniform  Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll- 
free  number  to  contact  FedWorld,  access 
the  NRC  subsystem  from  the  main 
FedWorld  menu  by  selecting  "F — 
Regulatory,  Govemment  Administration 


and  State  Systems,"  then  selecting  "A — 
Regulatory  Information  Mall."  At  that 
point,  a  menu  will  be  displayed  that  has 
an  option  "A — U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  Main  Menu.  You  can  also 
go  directiy  to  the  NRC  Online  area  by 
typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  you  access  NRC  from 
FedWorld's  Main  Menu,  then  you  may 
return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  then  you  will 
have  full  access  to  all  NRC  systems,  but 
you  will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
■  documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display  . 
the  NRC  Rules  menu. 

You  may  also  access  the  NRC's 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
same  access  as  the  FedWorld  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  more  information  on  NRC  bulletin 
boards,  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Telephone:  301-415-5780;  e-mail: 
AXD3@nrc.gov.  For  information  about 
the  interactive  rulemaking  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-6215;  e- 
mail  CAG@nrc.gov. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties,  Fire  protection, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
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proposes  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Aothoritjr:  Sees.  102, 103, 104, 105, 161, 
182,  183,  186,  189,  68  Stat.  936.  937,  938, 
948,  953,  954.  955.  956.  as  amended,  sec. 
234, 83  SUt.  1244,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232,  2233. 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat  1242.  as  amended.  1244. 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S  C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185.  68  Stat.  955  as  amended  (42  U.S.C.  2131, 
2235),  see.  102,  Pub.  L.  91-190,  83  Stat  853 
(42  U.S.C.  4332).  SecUons  50.13,  and 
50.54(dd).  and  50.103  also  issued  under  sec. 
108.  68  Stat  939.  as  amended  (42  U.S.C. 
2138).  Sections  50.23.  50.35.  50.55,  and  50.56 
also  issued  under  sec.  185,  68  Stat  955  (42 
U.S.C.  2235).  Sections  50.33a.  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L  91-190.  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat  1245  (42  U.S.C.  5844). 
Sections  50.58.  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
see.  122,  68  Stat  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184.  68  Stat  954.  as  amended  (42  U.S.C 


2234).  Appendix  F  also  issued  under  sec 
187,  68  Stat  955  (42  U.S.C.  2237). 

2.  In  §  50.2,  the  definition  of  safety- 
related  structures,  systems,  and 
components  is  revised  to  read  as 
follows: 

1 50^    Definitions. 

•  •        •        •        • 

Safety-related  structures,  systems,  and 
components  means  those  structures, 
systems,  and  components  that  are  relied 
upon  to  remain  fimctional  during  and 
following  design  basis  events  to  assure: 

(1)  The  integrity  of  the  reactor  coolant 
pressure  boundary; 

(2)  The  capabihty  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  or 

(3)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  potential  ofEsite 
exposures  comparable  to  the  applicable 
guideline  exposures  set  forth  in 

§  50.34(a)(1)  or  §  100.11  of  this  chapter, 
as  applicable. 

•  •        *        •        * 

3,  In  S  50.49,  paragraph  (b)(l)(i)(B)  is 
revised  to  read  as  follows: 

S  50.49    Environmental  qualification  of 
electric  equipment  important  to  safety  for 
nudaar  power  plants. 

•  •        •        *        * 

(b)  *  •  • 
(1)  •  •  ♦ 


(B)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safie 
shutdown  condition;  or 

•  •        *        »        • 

4.  In  §  50.65,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

S  50.65    Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuciaar 
power  plants. 

•  •        •        •        * 

(b)*** 

(1)  Safety-related  structures,  systems, 
and  components  that  are  relied  upon  to 
remain  functional  ddring  and  following 
design  basis  events  to  ensure  the 
integrity  of  the  reactor  coolant  pressure 
boundary,  the  capability  to  shut  down 
the  reactor  and  maintain  it  in  a  safie 
shutdown  condition,  or  the  capability  to 
prevent  or  mitigate  the  consequences  of 
accidents  that  could  result  in  potential 
ofEsite  exposure  comparable  to  the 
guidelines  in  §  50.34(a)(1)  or  §  100.11  of 
this  chapter,  as  applicable. 

•  »        •        •        » 

Dated  at  Rockville,  MD,  this  5th  day  of 
August  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joaeph  Cailan, 
Executive  Director  for  Operations. 
(FR  Doe.  97-23598  Filed  9-5-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guideline  for  Infection  Control  In 
Health  Care  Personnel,  1997 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
ACnOW:  Notice. 

SUMMARY:  This  notice  is  a  request  for 
review  of  and  comment  on  the  Draft 
Guideline  for  Infection  Control  in 
Health  Care  Personnel,  1997.  The 
guideline  consists  of  two  parts:  Part  1. 
"Infection  Control  Issues  for  Health  Care 
Personnel,  an  Overview"  and  Part  2. 
"Recommendations  for  Prevention  of 
Infections  in  Health  Care  Personnel", 
and  was  prepared  by  the  Hospital 
Infection  Control  Practices  Advisory 
Committee  (HKPAC),  the  National 
Center  for  Infectious  Diseases  (NCID), 
the  National  Inununizations  Program, 
and  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH).  CDC. 

DATES:  Written  comments  on  the  draft 
document  must  be  received  on  or  before 
October  17. 1997. 
A0ORE8SE8:  Comments  on  this 
docximent  should  be  submitted  in 
%vriting  to  the  CDC.  Attention:  PHG 
Information  Center.  Mailstop  E-6a.  1600 
Clifton  Road.  N.E.,  Atlanta,  Georgia 
30333.  To  order  copies  of  the  Federal 
RegistBr  containing  the  document, 
contact  the  U.S.  Govenmient  Printing 
Office.  Order  and  Information  Desk, 
Washington.  DC  20402-9329,  telephone 
(202)  512-1800.  In  addition,  the  Federal 
Register  containing  this  draft  docxunent 
may  be  viewed  and  photocopied  at  most 
libraries  designated  as  U.S.  Government 
Expository  Libraries  and  at  many  other 
public  and  academic  libraries  that 
receive  the  Fednal  Register  throughout 
the  country.  Addresses  and  telephone 
numbers  of  the  U.S.  Government 
Depository  Libraries  are  available  by  fax 
by  calling  U.S.  Fax  Watch  at  (202)  512- 
1716  and  selecting  option  5  from  the 
main  menu.  The  Federal  Register  is  also 
available  online  on  the  Superintendent 
of  Documents  home  page  at:  http:// 

www.access.gpo.gov/su docs. 

FOR  FURTHER  INFORMATKM  CONTACT:  The 
CDC  Fax  Information  Center,  telephone 
(888)  232-3299  and  order  docimient 
nimiber  370160  or.  for  voice 
information,  call  the  PH  Guideline 
Information  Center,  telephone  (888) 
232-3228.  then  press  2.  2.  3.  2,  2. 1,  5 
to  go  directly  to  the  guideline 
informadon. 


SUPPLEMENTARY  INFORMATION:  This  2- 
part  document  updates  and  replaces  the 
previously  published  CDC  Guideline  for 
Infection  Control  in  Hospital  Peisonnel 
(Infect  Control  1983  [Special 
Supplement):  4  [Supplj:  326-349).  Part 
1.  "Infection  Control  Issues  for  Health 
Care  Personnel,  an  Overview"  serves  as 
the  background  for  the  consensus 
recommendations  of  the  Hospital 
Infection  Control  Practices  Advisory 
Committee  (HICPAC)  that  are  contained 
in  Part  2.  "Recommendations  for 
Prevention  of  Infections  in  Health  Care 
Personnel". 

HICPAC  was  established  in  1991  to 
provide  advice  and  guidance  to  the 
Secretary  and  the  Assistant  Secretary  for 
Health,  DHHS;  the  Director,  CDC.  and 
the  Director.  NCID  regarding  the 
practice  of  hospital  infection  control 
and  strategies  for  surveillance, 
prevention,  and  control  of  nosocomial 
infections  in  U.S.  hospitals.  The 
committee  also  advises  CDC  on  periodic 
updating  of  guidelines  and  other  policy 
statements  regarding  prevention  of 
nosocomial  infections. 

The  Guideline  for  Infection  Control  in 
Hospital  Personnel,  1997  is  the  fourth  in 
a  series  of  CDC  guidelines  being  revised 
by  HICPAC  and  NOD,  CDC 

Dated:  September  2, 1997. 
JoMph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Opemtions.  Centarsfar  Disease  Control 
and  Prevention  (CDC). 

Draft  Guideline  for  InfiBction  Coatrel  in 
Health  Care  Personnel,  1997 

Executive  Summary 

This  guideline  updates  and  replaces 
the  previous  edition  of  the  CDC 
Guideline  for  Infection  Control  in 
Hospital  Personnel  published  in  1983. 
The  revised  guideline,  designed  to 
provide  methods  for  reducing  the 
transmission  of  iniiections  from  patients 
to  health  care  personnel  and  from 
personnel  to  patients,  also  provides  an 
overview  of  the  evidence  for 
recommendations  considered  prudent 
by  consensus  of  the  Hospital  Infection 
Control  Practices  Advisory  Committee 
members.  A  working  draft  of  this 
guideline  was  also  reviewed  by  experts 
in  infection  control,  occupational 
health,  and  infectious  diseases: 
however,  all  recommendations 
contained  in  the  guideline  may  not 
reflect  the  opinion  of  all  reviewers. 

This  document  focutses  on  the 
epidemiology  of  and  preventive 
strategies  for  infections  known  to  be 
transmitted  in  health  care  settings  and 
those  for  which  there  are  adequate 
scientific  data  on  which  to  base 
recommendations  for  prevention.  The 


prevention  strategies  addressed  in  this 
document  include  immunizations  for 
vaccine  preventable  diseases;  isolation 
precautions  to  prevent  exposures  to 
infectious  agents;  management  of  health 
care  personnel  exposures  to  infected 
persons,  including  postexposure 
prophylaxis;  and  work  restrictions  for 
exposed  or  infected  health  care 
personnel.  In  addition,  because  latex 
barriers  are  firequenUy  used  to  protect 
persormel  against  transmission  of 
infectious  agents,  this  guideline  also 
addresses  issues  related  to  latex 
hypersensitivity  and  provides 
recommendations  to  prevent 
sensitization  and  reactions  among 
health  care  personnel. 

Part  I.  Infection  Control  Issues  fi>r 
Health  Care  Personnel,  an  Overview 

A.  Introduction 

In  the  United  States,  there  are  an 
estimated  8.8  million  persons  who  work 
in  health  care  professions  and  about  6 
million  persons  work  in  more  than 
6,000  hospitals.  However,  health  care  is 
increasingly  being  provided  outside  of 
hospitals  in  facilities  such  as  nursing 
homes,  freestanding  surgical  and 
outpatient  centers,  emergency  care 
clinics,  and  in  patients,  homes  or  during 
pre-hospital  emergency  care.  Hospital- 
based  personnel  and  personnel  who 
provide  health  care  outside  of  hospitals 
may  acquire  infections  from  or  transmit 
infections  to  patients  or  other  personnel, 
household  members.-or  other 
community  contacts. 

In  this  document,  the  term  health  care 
personnel  refers  to  all  paid  and  unpaid 
persons  working  in  health  caie  settings 
who  have  the  potential  for  exposure  to 
infectious  materials,  including  body 
substances,  contaminated  medicid 
supplies  and  equipment,  contaminated 
environmental  surfaces,  or 
contaminated  air.  These  personnel  may 
include,  but  are  not  limited  to, 
emergency  medical  service  fwrsonnel, 
dental  personnel,  laboratory  personnel, 
mortuary  personnel,  nurses,  nursing 
assistants,  physicians,  technicians, 
students  and  trainees,  contractual  staff 
not  employed  by  the  health  care  facility, 
and  persons  not  direcUy  involved  in 
patient  care  (e.g..  clerical,  dietary, 
housekeeping,  maintenance,  and 
volimteer  personnel)  but  potentially 
exposed  to  infectious  agents.  In  general, 
health  care  personnel,  in  or  outside  of 
hospitals,  who  have  contact  with 
patients,  body  fluids,  or  specimens  have 
a  higher  risk  of  acquiring  or  transmitting 
infections  than  do  other  health  care 
personnel  who  have  only  brief  casual 
contact  with  patients  and  their 
environment. 
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Throughout  this  document  terms  are 
used  to  describe  routes  of  transmission 
of  infections.  These  terms  have  been 
fully  described  in  the  Guideline  for 
Isolation  Precautions  in  Hospitals  (1). 
They  are  summarized  as  follows:  direct 
contact  refers  to  body  surface-to-body 
surface  contact  and  physical  tranflfbr  of 
microorganisms  between  a  susceptible 
host  and  an  infected  or  colonized 
person  (e.g.,  while  bathing,  performing 
procedures);  indirect  contact  refers  to 
contact  of  a  susceptible  host  with  a 
contaminated  object  (e.g. ,  instruments, 
hands);  droplet  contact  refers  to 
conjunctival,  nasal,  or  oral  mucosa 
contact  with  droplets  containing 
microorganisms  generated  from  an 
infected  person  (by  coughing,  sneezing, 
and  talking  or  during  certain  procedures 
such  as  suctioning  and  bronchoscopy) 
that  are  propelled  a  short  distance; 
airborne  transmission  refers  to  contact 
with  droplet  nuclei  containing 
microorganisms  that  can  remain 
suspended  in  the  air  for  long  periods  of 
time  or  dust  particles  containing  an 
infectious  agent  that  can  be  widely 
disseminated  by  air  currents;  and 
finally,  common  vehicle  transmission 
refers  to  contact  with  contaminated 
items  such  as  food,  water,  medications, 
devices,  and  equipment. 

In  1983,  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  published 
the  Guideline  for  Infection  Control  in 
Hospital  Personnel  (2).  The  document 
focused  on  the  prevention  of  infections 
known  to  be  transmitted  to  and  from 
health  care  personnel.  This  revision  of 
the  Guideline  has  been  expanded  to 
include  (a)  recommendations  for  non- 
patient  care  personnel,  both  in  and 
outside  of  hospitals;  (b)  management  of 
exposures;  (c)  prevention  of 
transmission  of  infections  in 
microbiologic  and  biomedical 
laboratories;  and,  (d)  because  of  the 
common  use  of  latex  barriers  to  prevent 
infections,  prevention  of  latex 
hypersensitivity  reactions.  As  in  the 
1982  Guideline,  readers  are  frequently 
referred  to  the  Guideline  for  Isolation 
Precautions  in  Hospitals  (1)  and  other 
published  guidelines  and 
recommendations  for  precautions  that 
health  care  personnel  may  use  when 
caring  for  patients,  or  handling  patient 
equipment  or  specimens  (3. 4). 

B.  Infection  Control  Objectives  for  a 
Personnel  Health  Service 

The  infection  control  objectives  of  the 
personnel  health  service  shoidd  be  an 
integral  part  of  a  health  care 
organization's  general  program  for 
infection  control.  The  objectives  usually 
include  the  following:  (a)  Educating 
personnel  about  the  principles  of 


infection  control  and  stressing 
individual  responsibility  for  infection 
control;  (b)  collaborating  with  the 
infection  control  department  in 
monitoring  and  investigating  potentially 
harmful  infectious  exposures  and 
outbreaks  among  persoimel;  (c) 
providing  care  to  personnel  for  work- 
related  illnesses  or  exposures;  (d) 
identifying  work-related  infection  risks 
and  instituting  appropriate  preventive 
measures;  and  (e)  containing  costs  by 
preventing  infectious. diseases  that 
result  in  absenteeism  and  disability. 
These  objectives  cannot  be  met  without 
the  support  of  the  health  care 
organization's  administration,  medical 
staff,  and  other  health  care  personnel. 

C.  Elements  of  a  Personnel  Health 
Service  for  Infection  Control 

Certain  elements  are  necessary  to 
attain  the  infection  control  goals  of  a 
personnel  health  service:  (a) 
Coordination  with  other  departments; 
(b)  medical  evaluations;  (c)  health  and 
safety  education;  (d)  immunization 
programs;  (e)  management  of  job-related 
illnesses  and  exposures  to  infectious 
diseases,  including  policies  for  work 
restrictions  for  infected  or  exposed 
personnel;  (f)  counseling  services  for 
personnel  on  infection  risks  related  to 
employment  or  special  conditions;  and 
(g)  maintenance  and  confidentiality  of 
personnel  health  records. 

The  organization  of  a  personnel 
health  service  may  be  influenced  by  the 
size  of  the  institution,  the  number  of 
persoimel,  and  the  services  offered. 
Personnel  with  specialized  training  and 
qualifications  in  occupational  health 
can  facilitate  the  provision  of  effective 
services. 

1.  Coordination  With  Other 
Departments 

For  infection  control  objectives  to  be 
achieved,  the  activities  of  the  persoimel 
health  service  must  be  coordinated  with 
infection  control  and  other 
departmental  personnel.  This 
coordination  will  help  ensure  adequate 
surveillance  of  infections  in  personnel 
and  provision  of  preventive  services. 
Coordinating  activities  will  also  help  to 
ensure  that  investigations  of  exposures 
and  outbreaks  are  conducted  efilcienUy 
and  preventive  measures  implemented 
prompUy. 

2.  Medical  Evaluations 

Medical  evaluations  before  placement 
can  ensure  that  personnel  are  not  placed 
in  jobs  that  would  pose  undue  risk  of 
infection  to  them,  other  personnel, 
patients,  or  visitors.  An  important 
component  of  the  placement  evaluation 
is  a  health  inventory.  This  usually 


includes  determining  immunization 
status  and  obtaining  histories  of  any 
conditions  that  might  predispose 
personnel  to  acquiring  or  transmitting 
communicable  diseases,  e.g..  history  of 
chickenpox,  rubella,  measles,  mumps, 
hepatitis,  immunodeficiency, 
dermatologic  conditions  (including 
chronic  draining  or  open  wounds),  and 
risk  factors  or  treatment  for  tuberculosis. 
This  information  will  assist  in  decisions 
about  immunizations  or  postexposure 
management 

A  physical  examination,  another 
component  of  the  medical  evaluation, 
can  be  used  to  screen  personnel  for 
conditions  that  might  increase  the  risk 
of  transmitting  or  acquiring  work  related 
diseases  and  can  serve  as  a  baseline  for 
determining  whether  future  diseases  are 
work  related.  However,  the  cost- 
effectiveness  of  routine  physical 
examinations,  including  laboratory 
testing  (such  as  complete  blood  coimts, 
serologic  tests  for  syphilis,  urinalysis, 
chest  x-rays)  or  screening  for  enteric  or 
other  pathogens  for  infection  control 
purposes,  has  not  been  demonstrated. 
Conversely,  screening  for  some  vaccine- 
preventable  diseases,  such  as  hejMtitis 
B,  measles,  mumps,  rubella,  or  varicella, 
may  be  cost-effective.  In  general,  the 
health  inventory  can  be  used  to  guide 
decisions  regarding  physical 
examinations  or  laboratory  tests. 
However,  some  local  public  health 
ordinances  may  mandate  that  certain 
screening  procedures  be  used. 

Periodic  evaluations  may  be  done  as 
indicated  for  job  reassignment,  ongoing 
programs  (e.g..  tuberculosis  screening), 
or  for  evaluation  of  work-related 
problems. 

3.  Personnel  Health  and  Safety 
Education 

Personnel  are  more  likely  to  comply 
with  an  infection  control  program  if 
they  understand  its  rationale.  Thus, 
personnel  education  is  a  cardinal 
element  of  an  efiiective  infection  control 
program.  Clearly  written  policies, 
guidelines,  and  procedures  ensure 
uniformity,  efficiency,  and  effective 
coordination  of  activities.  However, 
since  the  risk  of  infection  varies  by  job 
category,  infection  control  education 
should  be  modified  accordingly.  In 
addition,  some  personnel  may  need 
specialized  education  on  infection  risks 
related  to  their  employment,  and  of 
preventive  measures  diat  will  reduce 
those  risks.  Furthermore,  educational 
materials  need  to  be  appropriate  in 
content  and  vocabulary  to  the 
educational  level,  literacy,  and  language 
of  the  employee.  All  health  care 
personnel  ncied  to  be  educated  about  the 
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organization's  infection  control  policies 
and  procedures. 

4.  Immunization  Programs 

Enstuing  that  personnel  are  immune 
to  vaccine-preventable  diseases  is  an 
essential  part  of  successful  personnel 
health  programs.  Optimal  use  of 
vaccines  can  prevent  transmission  of 
vaccine-preventable  diseases  and 
eliminate  unnecessary  work  restriction. 
Preventing  illness  through 
comprehensive  personnel  immunization 
programs  is  far  more  cost-effective  than 
case  management  and  outbreak  control. 
Mandatory  immunization  programs, 
which  include  both  newly  hired  and 
currently  employed  persons,  are  more 
effective  than  voluntary  programs  in 
ensuring  that  susceptible  persons  are 
vaccinated  (5).  Also,  programs  in  which 
the  employer  bears  the  cost  of 
vaccination  have  had  higher  personnel 
vaccination  rates  than  have  programs 
without  such  support. 

National  guidelines  for  immunization 
of  and  postexposure  prophylaxis  for 
health  care  personnel  are  provided  by 
the  U.S.  Public  Health  Service's 
Advisory  Committee  on  Immunization 
Practices  (AdP)  (Table  1)  (6,  7).  ACIP 
guidelines  also  contain  (a)  detailed 
information  on  the  epidemiology  of 
vaccine-preventable  diseases;  (b)  data 
on  the  safety  and  efficacy  of  vaccines 
and  immiine  globulin  preparations  (6— 
20);  and  (c)  recommendations  for 
immunization  of  immunocompromised 
persons  (Table  2)  (14.  21).  The 
recommendations  in  this  guideline  have 
been  adapted  from  the  AOP 
recommendations  (7).  In  addition, 
individual  states  and  professional 
organizations  have  regulations  or 
recommendations  on  the  vaccination  of 
health  care  personnel  (22). 

Decisions  about  which  vaccines  to 
include  in  immiinization  programs  have 
been  made  by  considering  (a)  the 
likelihood  of  personnel  exposure  to 
vaccine-preventable  diseases  and  the 
potential  consequences  of  not 
vaccinating  personnel;  (b)  the  nature  of 
employment  (i.e.,  type  of  contact  with 
patients  and  their  environment);  and  (c) 
the  characteristics  of  the  patient 
population  within  the  health  care 
organization.  Immimization  of 
persoimel  before  they  enter  high-risk 
situations  is  the  most  efficient  and 
effective  use  of  vaccines  in  health  care 
settings. 

Screening  tests  are  available  to 
determine  susceptibility  to  certain 
vaccine-preventable  diseases  (e.g. , 
hepatitis  B,  measles,  mumps,  rubella, 
and  varicella).  Such  screening  programs 
need  to  be  combined  with  tracking 
systems  to  ensure  acc\irate  maintenance 


of  personnel  immunization  records. 
Accurate  immunization  records  ensure 
that  susceptible  persoimel  are  promptiy 
identified  and  appropriately  vaccinated. 

5.  Management  of  Job-Related  Illnesses 
and  Exposures 

Primary  functions  of  the  personnel 
health  service  are  to  arrange  for  prompt 
diagnosis  and  management  of  job- 
related  illnesses  and  to  provide 
appropriate  postexposure  prophylaxis 
following  job-related  exposures. 

It  is  the  responsibility  of  the  health 
care  organization  to  implement 
measures  to  prevent  further 
transmission  of  infection,  which 
sometimes  warrants  exclusion  of 
personnel  from  work  or  patient  contact. 
Decisions  on  work  restrictions  are  based 
on  the  mode  of  transmission  and  the 
epidemiology  of  the  disease  (Table  3). 
Exclusion  policies  should  include  a 
statement  of  authority  defining  who 
may  exclude  personnel.  The  policies 
also  need  to  be  designed  to  encourage 
personnel  to  report  their  illnesses  or 
exposures  and  not  to  penalize  them 
with  loss  of  wages,  benefits,  or  job 
status.  In  addition,  exclusion  policies 
must  be  enforceable,  and  all  persoimel, 
especially  department  heads, 
supervisors,  and  nurse  managers. 
should  know  which  infections  may 
warrant  exclusion  and  where  to  report 
the  illnesses  24  hours  a  day.  Health  care 
personnel  who  have  contact  with 
infectious  patients  outside  of  hospitals 
also  need  to  be  included  in  the 
postexposure  program.  Notification  of 
emergency  response  personnel  possibly 
exposed  to  selected  infectious  disease  is 
mandatory  (1990  Ryan  White  Act, 
Subtitle  B,  42  U.S.C  300ff-«0). 

6.  Health  Counseling 

Access  to  adequate  health  counseling 
for  personnel  is  another  crucial  element 
of  an  effective  personnel  healttv**ervice. 
Health  counseling  allows  personnel  to 
receive  individualized  information 
regarding  (a)  the  risk  and  prevention  of 
occupationally  acquired  infections;  (b) 
the  risk  of  illness  or  other  adverse 
outcome  following  exposures;  (c) 
management  of  exposures,  including  the 
risks  and  benefits  of  postexposure 
prophylaxis  regimens;  (d)  the  potential 
consequences  of  exposures  or 
communicable  diseases  for  family 
members,  patients,  or  other  personnel, 
both  inside  and  outside  the  health  care 
facility. 

7.  Maintenance  of  Records.  Data 
Management,  and  Confidentiality 

Maintenance  of  records  on  medical 
evaluations,  immunizations,  exposures, 
postexposure  prophylaxis,  and 


screening  tests  in  a  retrievable, 
preferably  computerized,  data  base 
allows  efficient  monitoring  of  the  health 
status  of  personnel.  Such  record  keeping 
also  helps  to  ensure  that  the 
organization  will  provide  consistentand 
appropriate  services  to  health  care 
personnel. 

Individual  records  for  all  personnel 
should  be  maintained  in  accordance 
with  the  Occupational  Safety  and 
Health  Administration  (OSHA)  record- 
keeping requirements  for  occupational 
injuries  and  illnesses  (23).  In  addition, 
the  1991  OSHA  Occupational  Exposure 
to  Bloodbome  Pathogens;  Final  Rule 
(24)  requires  employers,  including 
health  care  facilities,  to  establish  and 
maintain  an  accurate  record  for  each 
employee  with  occupational  exposure  to 
bloodbome  pathogens.  The  standard 
also  requires  that  each  employer  ensure 
that  the  employee  medical  records  are 
(a)  kept  confidential;  (b)  not  disclosed  or 
reported  without  the  employee's  express 
written  consent  to  any  person  within  or 
outside  the  workplace  except  as 
required  by  law;  and  (c)  maintained  by 
the  employer  for  at  least  the  duration  of 
the  worker's  employment  plus  30  years. 

More  recently.  OSHA  developed 
enforcement  policies  that  require  the 
recording  and  reporting  of  positive 
tuberculin  skin  test  results  (25).  It 
would  be  beneficial  to  health  care 
organizations  and  personnel  if  the 
principles  of  record  keeping  and 
confidentiality  mandated  by  OSHA 
were  expanded  to  other  work-related 
exposures  and  incidents, 
immunizations,  tuberculosis  screening, 
and  investigation  and  management  of 
nosocomial  outbreaks. 

D.  Epidemiology  and  Control  of  Selected 
Infections  Transmitted  Among  Health 
Care  Personnel  and  Patients 

Almost  any  transmissible  infection 
may  occur  in  the  community  at  large  or 
witiiin  health  care  organizations  and 
can  affect  both  personnel  and  fmtients. 
However,  only  those  infectious  diseases 
that  occur  frequenUy  in  the  health  care 
setting  or  are  most  important  to 
personnel  are  discussed  below. 

1.  Bloodbome  Pathogens 

a.  Overview.  Assessment  of  the  risk 
and  prevention  of  transmission  of 
bloodbome  pathogens,  such  as  hepatitis 
B  vims  (HBV).  hepatitis  C  virus  (HCV). 
and  human  immunodeficiency  virus 
(HIV)  in  health  care  settings  is  based 
upon  information  from  a  variety  of 
sources,  including  surveillance  and 
investigation  of  suspected  cases  of 
transmission  to  health  care  personnel 
and  patients,  seroprevalence  surveys  of 
health  care  personnel  and  patients,  and 
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studies  of  the  risk  of  seroconversion 
after  exposure  to  blood  or  other  body 
fluids  from  infected  persons.  In  this 
document,  the  emphasis  of  the 
discussion  of  bloodbome  pathogens  will 
be  on  patient-to-personnel  transmission. 

CDC  has  periodically  issued  and 
updated  recommendations  for 
prevention  of  transmission  of 
bloodbome  pathogens  in  health  care 
settings  that  provide  detailed 
information  and  guidance  (26-36).  Also, 
in  1991,  OSHA  published  a  bloodbome 
pathogen  standard,  based  on  the 
concept  of  Universal  Precautions,  to 
prevent  occupational  exposure  to 
bloodbome  pathogens  (24).  In  essence, 
the  use  of  Standard  Precautions  (which 
incorporates  Universal  Precautions), 
including  appropriate  handwashing  and 
barrier  precautions  to  prevent  contact 
with  blood  and  body  fluids  and  using 
techniques  and  devices  that  reduce 
percutaneous  injury,  will  reduce  the 
risk  of  transmission  of  bloodbome 
pathogens  (1,  27,  37-42). 

The  risk  posed  to  patients  from  health 
care  personnel  infected  with  bloodbome 
pathogens  such  as  HBV  and  HIV  has 
been  the  subject  of  much  concern  and 
debate.  There  are  no  data  to  indicate 
that  infected  workers  who  do  not 
perform  invasive  procedures  pose  a  risk 
to  patients.  Consequently,  work 
restrictions  for  these  workers  are  not 
appropriate.  However,  the  extent  to 
which  infected  workers  who  perform 
certain  types  of  invasive  procedures 
pose  a  risk  to  patients  and  the 
restrictions  that  should  be  imposed  on 
these  workers  have  been  much  more 
controversial.  In  1991,  CDC 
recommendations  on  this  issue  were 
published  (43).  Subsequently.  Congress 
mandated  that  each  state  implement  the 
CDC  guidelines  or  equivalent  as  a 
condition  for  continued  federal  public 
health  funding  to  that  state.  While  all 
states  have  complied  with  this  mandate, 
there  is  a  fair  degree  of  state-to-state 
variation  regarding  specific  provisions. 
Local  or  state  public  health  officials 
should  be  contacted  to  determine  the 
regulations  or  recommendations 
applicable  in  a  given  area.  CDC  is 
currenUy  in  the  process  of  reviewing 
relevant  data  residing  health  care 
personnel  to  patient  transmission  of 
bloodbome  pathogens. 

b.  Hepatitis  B.  Nosocomial 
transmission  of  HBV  is  a  serious  risk  for 
health  care  personnel  (44-48). 
Approximately  1 ,000  health  care 
personnel  were  estimated  to  have 
become  infected  with  HBV  in  1994.  This 
is  a  90%  decline  since  1985,  attributable 
to  the  use  of  vaccine  and  adherence  to 
other  preventive  measures  (e.g.. 
Standard  Precautions)  (49).  During  the 


past  decade,  an  estimated  100  to  200 
health  care  personnel  have  died 
annually  from  HBV  infection  (49).  The 
risk  of  acquiring  HBV  infection  from 
occupational  exposure  is  dependent  on 
the  nature  and  frequency  of  exposure  to 
blood  or  body  fluids  containing  blood 
(44. 48).  The  risk  of  infection  is  at  least 
30%  after  a  percutaneous  exposure  to 
blood  from  a  hepatitis  B  e  antigen- 
positive  source  (49). 

HBV  is  transmitted  by  percutaneous 
or  mucosal  exposure  to  blood  and 
serum-derived  body  fluids  from  persons 
who  either  are  have  acute  or  chronic 
HBV  infection.  The  incubation  period  is 
45  to  180  days.  Any  person  with  blood 
positive  for  hepatitis  B  surface  antigen 
(HBsAg)  is  potentially  infectious. 

Hepatitis  B  vaccination  of  health  care 
personnel  who  have  contact  with  blood 
and  body  fluids  can  prevent 
transmission  of  HBV  and  is  strongly 
recommended  (7,  8.  36).  The  OSHA 
bloodbome  pathogen  standard  mandates 
that  hepatitis  B  vaccine  be  made 
available,  at  the  employer's  expense,  to 
all  health  care  personnel  with 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  (24). 
Provision  of  vaccine  during  training  for 
health  care  professions  before  such 
blood  exposure  occurs  may  increase  the 
vaccination  rates  among  personnel  and 
prevent  infection  among  trainees  who 
are  at  increased  risk  of  unintentional 
injuries  while  leamine  techniques. 

Prevaccination  serologic  screening  for 
susceptibility  to  HBV  infection  is  not 
indicated  for  persons  being  vaccinated, 
unless  the  health  care  organization 
considers  screening  to  be  cost-effective. 
Postvaccination  screening  for  antibody 
to  HBsAg  (anti-HBs)  is  advised  for 
personnel  at  ongoing  risk  of  blood 
exposure,  to  determine  if  response  to 
vaccinations  has  occurred  and  to  aid  in 
determining  the  appropriate 
postexposure  prophylaxis  or  the  need 
for  revaccination.  Personnel  who  do  not 
respond  to  or  do  not  complete  the 
primary  vaccination  series  should  be 
revaccinated  with  a  second  three-dose 
vaccine  series  or  be  evaluated  to 
determine  if  they  are  HBsAg  positive. 
Revaccinated  persons  should  be  tested 
for  anti-HBs  at  the  completion  of  the 
second  vaccine  series  (7).  If  they  do  not 
respond,  no  futlher  vaccination  series 
should  be  given  and  they  should  be 
evaluated  for  the  presence  of  HBsAg 
(e.g..  possible  chronic  HBV  infection). 
Vaccine-induced  antibodies  decline 
gradually  over  time,  and  up  to  60%  of 
those  who  initially  respond  to 
vaccination  will  lose  detectable  anti- 
HBs  over  12  years  (50).  Booster  doses  of 
vaccine  are  not  recommended  because 
persons  who  respond  to  the  initial 


vaccine  series  remain  protected  against 
clinical  hepatitis  and  chronic  infection 
even  when  their  anti-HBs  levels  become 
low  or  undetectable  (51). 

The  need  for  postexposure 
prophylaxis  and/or  vaccination  depends 
on  the  HBsAg  status  of  the  source  of  the 
exposure  as  well  as  the  immunization 
status  of  the  person  exposed  (Table  4) 
(36).  Vaccine  should  be  offered 
following  any  exposure  in  an 
unvaccinated  person,  and.  if  the  source 
is  known  to  be  HBsAg  positive,  hepatitis 
B  immune  globulin  (HBIG)  should  be 
given,  preferably  within  24  hours.  The 
effectiveness  of  HBIG  given  >7  days 
after  HBV  exposure  is  unknown  (6,  8. 
36).  If  the  exposed  person  is  known  not 
to  have  responded  to  a  3  dose  vaccine 
series,  a  single  dose  of  HBIG  and  a  dose 
of  hepatitis  B  vaccine  needs  to  be  given 
as  soon  as  possible  after  the  exposure. 
If  the  exposed  person  is  known  not  to 
have  responded  to  a  3  dose  vaccine   . 
series  or  to  revaccination,  two  doses  of 
HBIG  need  to  be  given,  one  doses  as 
soon  as  possible  after  exposure  and  the 
second  dose  1  month  later. 

c.  Hepatitis  C.  HCV  is  the  etiologic 
agent  in  most  cases  of  parenterally 
transmitted  non-A,  non-B  hepatitis  in 
the  United  States  (52.53).  During  the 
past  decade,  the  annual  number  of 
newly  acquired  HCV  infections  has 
ranged  from  an  estimated  180,000  in 
1984  to  an  estimated  28,000  in  1995.  Of 
these,  an  estimated  2%-4%  occurred 
among  health  care  personnel  who  were 
occupationally  exposed  to  blood  (53). 

A  case-control  study  of  patients  with 
acute  non-A,  non-B  hepatitis,  conducted 
before  the  identification  of  HCV, 
showed  a  significant  association 
between  acquiring  disease  and  health 
care  employment,  specifically,  patient 
care  or  laboratory  work  (54). 
Seroprevalence  studies  among  hospital- 
based  health  care  personnel  have  shown 
anti-HCV  seroprevalence  rates  of  1%  to 
2%  (55-58).  In  a  study  that  assessed  risk 
factors  for  infection  in  health  care 
personnel,  a  history  of  accidental 
needlesticks  was  independentiy 
associated  with  anti-HCV  positivity  (55j. 
Several  case  reports  have  documented 
transmission  of  HCV  infection  from 
anti-HCV-positive  patients  to  health 
care  personnel  as  a  result  of  accidental 
needlesticks  or  cuts  with  sharp 
instruments  (59,  60).  In  follow-up 
studies  of  health  care  personnel  who  ^ 
sustained  percutaneous  exposures  to 
blood  from  anti-HCV  positive  patients, 
the  incidence  of  anti-HCV 
seroconversion  averaged  1.8%  (range, 
0%-7%)  (61-64).  In  a  study  in  which 
HCV  RNA  polymerase  chain  reaction 
methods  were  used  to  measure  HCV 
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infBction,  the  incidence  of  HCV 
infection  was  10%  (64). 

The  incubation  period  for  hepatitis  C 
is  8-7  weeks,  amd  nearly  all  persons 
with  acute  infection  develop  chronic 
HCV  infection  with  persistent  viremia 
and  have  the  potential  for  transmission 
of  HCV  to  others. 

Serologic  assays  to  detect  antibody  to 
HCV  (anti-HCV)  are  commercially 
available.  The  interpretation  of  anti- 
HCV  test  results  is  limited  by  several 
factors:  (a)  These  assays  will  not  detect 
anti-HCV  in  approximately  5%  of 
persons  infected  with  HCV;  (b)  these 
assays  do  not  distinguish  between  acute, 
chronic,  or  past  infection;  (c)  there  may 
be  a  prolonged  interval  between  the 
onset  of  acute  illness  with  HCV  and 
seroconversion;  and  (d)  when  the  assays 
are  used  in  populations  with  a  low 
prevalence  of  HCV  infection, 
commercial  screening  assays  for  anti- 
HCV  yield  a  high  proportion  (up  to 
50%)  of  ^se-positive  results  (30,  53). 
Although  no  true  confirmatory  test  has 
been  developed,  supplemental  tests  for 
specificity  are  available  and  should  be 
used  to  judge  the  validity  of  repeatedly 
reactive  results  by  screening  assays. 

Although  the  value  of  immune 
globulin  (IG)  for  postexposure 
prophylaxis  after  occupational  exposure 
to  hepatitis  C  virus  has  been  difficult  to 
assess  (65-67),  postexposure 
prophylaxis  with  IG  does  not  appear  to 
be  effective  in  preventing  HCV 
infection.  Current  IG  preparations  are 
manufact\ired  from  plasma  that  has 
been  screened  for  HCV  antibody; 
positive  lots  are  excluded  from  use.  An 
experimental  study  in  chimpanzees 
found  that  IG  manufactured  from  anti- 
HCV-screened  plasma  and  administered 
one  hour  after  exposure  to  HCV  did  not 
prevent  infection  or  disease  (68).  Thus, 
available  data  do  not  support  the  use  of 
IG  for  postexposure  prophylaxis  of 
hepatitis  C  and  its  use  is  not 
recommended.  There  is  no  information 
regarding  the  use  of  antiviral  agents, 
such  as  alpha  interferon,  in  the 
postexposure  setting,  and  such 
prophylaxis  is  not  recommended  (33, 
69). 

Health  care  institutions  should 
consider  implementing  recommended 
policies  and  procedures  for  follow-up 
for  HCV  infection  after  percutaneous  or 
mucosal  exposures  to  blood  (69). 

d.  Human  Immunodeficiency  Virus. 
Nosocomial  transmission  of  HTV 
infection  frtsm  patients  to  health  care 
personnel  may  occur  following 
percutaneous  or.  infrequently, 
mucocutaneous,  exposure  to  blood  or 
body  fluids  containing  blood.  Based  on 
prospective  studies  of  health  care 
personnel  percutaneously  exposed  to 


HIV-infected  blood,  the  average  risk  for 
HIV  infection  has  been  estimated  to  be 
0.3%  (70-74).  A  retrospective  case- 
control  study  to  identify  risk  factors  for 
HIV  seroconversion  among  health  care 
personnel  after  a  percutaneous  exposure 
to  HIV-infected  blood  found  that  they 
were  more  likely  to  become  infected  if 
they  were  exposed  to  a  larger  quantity 
of  blood,  represented  in  the  study  as 
presence  of  visible  blood  on  the  device 
prior  to  injury;  a  procedure  that 
involved  a  needle  placed  directly  in  the 
patient's  vein  or  artery;  or  deep  injury. 
Transmission  of  HIV  infection  also  was 
associated  with  injuries  in  which  the 
source  patient  was  terminally  ill  with 
acquired  immunodeficiency  syndrome 
(AIDS);  this  may  be  attributable  to  the 
increased  titer  of  HIV  in  blood  that  is 
known  to  accompany  late  stages  of 
illness,  or  possibly  other  factors,  such  as 
the  presence  of  syncytia-inducing 
strains  of  HTV  in  these  patients.  In 
addition,  the  findings  of  this  study 
suggested  that  the  use  of  zidovudine 
postexposure  may  be  protective  for 
health  care  personnel  (71). 

Factors  that  determine  health  care 
personnel's  risk  of  iqfection  with  HTV 
include  the  prevalence  of  infection 
among  patients,  the  risk  of  infection 
transmission  after  an  exposure,  and  the 
frequency  and  nature  of  exposures  (75). 
Most  personnel  who  acquire  infection 
following  percutaneous  exposure 
develop  HIV  antibody  within  6  months 
of  exposure.  HIV-infected  persons  are 
likely  to  transmit  virus  from  the  time  of 
early  infection  throughout  life. 

In  1990,  CDC  published  guidelines  for 
postexposure  management  of 
occupational  exposure  to  HIV  (29).  In 
1996,  provisional  recommendations  for 
postexposure  chemoprophylaxis  were 
published,  reflecting  current  scientific 
knowledge  on  the  efficacy  of 
postexposure  prophylaxis  and  the  use  of 
antiretroviral  therapies  (76).  The  U.S. 
Public  Health  Service  will  periodically 
review  scientific  information  on 
antiretroviral  therapies  and  will  publish 
updated  recommendations  for  their  use 
as  postexposure  prophylaxis  as 
necessary. 

2.  Conjunctivitis 

Conjunctivitis  can  be  caused  by  a 
variety  of  bacteria  and  viruses. 
However,  adenovirus  has  been  the 
primary  cause  of  nosocomial  outbreaks 
of  conjunctivitis.  Nosocomial  outbreaks 
of  conjunctivitis  caused  by  other 
pathogens  are  rare. 

Adenoviruses,  which  can  cause 
respiratory,  ocular,  genitourinary,  and 
gastrointestinal  infections,  are  a  major 
cause  of  epidemic  keratoconjunctivitis 
(EKC)  in  the  community  and  health  care 


settings.  Nosocomial  outbreaks  have 
primarily  occurred  in  eye  clinics  or 
offices,  but  have  also  been  reported  in 
newborn  intensive  care  units  and  long 
term  care  facilities  (77-81).  Patients  and 
health  care  personnel  have  acquired  and 
transmitted  EKC  during  these  outbreaks. 
The  incubation  period  ranges  frt>m  5  to 
12  days  and  shedding  of  virus  occurs 
from  late  in  the  incubation  period  up  to 
14  days  after  onset  of  disease  (78). 
Adenovirus  survives  for  long  periods  on 
environmental  surfaces;  ophthalmologic 
instruments  and  equipment  can  become 
contaminated  and  transmit  infection. 
Contaminated  hands  are  also  a  major 
source  of  person-to-person  transmission 
of  adenovirus,  both  from  patients  to 
health  care  personnel  and  from  health 
care  personnel  to  patients. 
Handwashing,  glove  use,  and 
disinfection  of  instruments  can  prevent 
the  transmission  of  adenovirus  {77,  78). 
Infected  personnel  should  not  provide 
patient  care  for  the  duration  of 
symptoms  following  onset  of  EKC  {77, 
78)  or  purulent  conjimctivitis  caused  by 
other  pathogens. 

3.  Cytomegalovirus 

There  are  two  principal  reservoirs  of 
cytomegalovirus  (CMV)  in  health  care 
institutions:  (a)  Infants  and  young 
children  infected  with  CMV,  and  (b) 
immunocompromised  patients,  such  as 
those  undergoing  solid-organ  or  bone- 
marrow  transplantation  or  persons  with 
AIDS  (82-88).  However,  personnel  who 
provide  care  to  such  high-risk  patients 
have  a  rate  of  primary  CMV  infection 
that  is  no  higher  than  that  among 
personnel  without  such  patient  contact 
(3%  versus  2%)  (89-95).  In  areas  where 
there  are  patient  populations  with  high 
prevalence  of  CMV,  seroprevalence 
studies  and  epidemiologic 
investigations  have  also  demonstrated 
that  personnel  who  care  for  patients 
have  no  greater  risk  of  acquiring  CMV 
than  do  personnel  who  have  no  patient 
contact  (87,  89-92,  94,  96-99).  In 
addition,  epidemiologic  studies  that 
included  DNA  testing  of  viral  strains 
have  demonstrated  that  personnel  who 
acquired  CMV  infection  while  providing 
care  to  CMV-infected  infents  did  not 
acquire  their  infection  from  the  CMV- 
infected  patients  (83,  87,  90,  100-102). 

CMV  transmission  appears  to  occur 
directly  either  through  close,  intimate 
contact  with  an  excreter  of  CMV  or 
through  contact  with  contaminated     ' 
secretions  or  excretions,  especially 
saliva  or  urine  (95, 103-106). 
Transmission  via  the  hands  of  personnel 
or  infected  per8on(8)  also  has  been 
suggested  (87,  107).  The  incubation 
period  for  person-to-person 
transmission  is  not  known.  Although 
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CMV  can  survive  on  environmental 
surfaces  and  other  objects  for  short 
periods  of  time  (108),  there  is  no 
evidence  that  the  environment  plays  a 
role  in  the  transmission  of  infection 
(87). 

Because  infection  with  CMV  during 
pregnancy  may  have  adverse  efiiects  on 
the  fetus,  protecting  women  of 
childbearing  age  from  persons  who  are 
excreting  the  virus  is  of  primary 
concern.  However,  the  risk  of 
occupational  transmission  to  female 
health  care  personnel  is  no  greater  than 
the  risk  among  the  general  public  (89, 
96, 109).  While  a  majority  of  fetal 
infections  follow  primary  maternal 
infection,  fetal  infection  may  follow 
maternal  reinfection  or  reactivation. 
Serologic  or  virologic  screening 
programs  to  identify  CMV-infected 
patients  or  seron^ative  female 
personnel  of  childbearing  age  are 
impractical  and  costly  for  the  following 
reasons:  (a)  The  virus  can  be 
intermittently  shed  (110);  repeated 
screening  tests  may  be  needed  to 
identify  shedders;  (b)  seropositivity  for 
CMV  does  not  offer  complete  protection 
against  maternal  reinfection  or 
reactivation  and  subsequent  fetal 
infiaction  (109,  111);  (c)  no  currently 
available  vaccines  (112-115)  or 
prophylactic  therapy  (116-120)  can 
provide  protection  against  primary 
infection;  and  (d)  no  studies  clearly 
indicate  that  personnel  may  be 
protected  by  transfer  to  areas  with  less 
contact  with  patients  likely  to  be 
reservoirs  for  CMV  infection  (83,  87,  89- 
91. 96. 99, 121).  Counseling  of  female 
persoimel  of  childbearing  age  on  the 
risk  of  transmission  of  CMV  in  both 
nonoccupational  and  occupational 
enviroimients  may  help  allay  their  fears 
(122). 

Work  restrictions  for  personnel  who 
contract  CMV  illnesses  are  not 
necessary;  the  risk  of  transmission  of 
CMV  can  be  reduced  by  careful 
adherence  to  handwashing  and 
Standard  Precautions.  (1, 109. 123). 

4.  Diphtheria 

Nosocomial  transmission  of 
diphtheria  among  patients  and 
personnel  has  been  reported  (124-126). 
Diphtheria  is  currently  a  rare  disease  in 
the  United  States;  during  1980-1994 
only  41  diphtheria  cases  were  reported 
(127),  however,  community  outbreaks  of 
diphtheria  have  occurred  in  the  past 
(128),  and  clusters  of  infection  may 
occur  in  communities  where  diphtheria 
was  previously  endemic  (129).  In 
addition  diphtheria  epidemics  have 
been  occurring  since  1990  in  the  New 
Independent  States  of  the  former  Soviet 
Union  (130-132)  and  in  Thailand  (133). 


At  least  20  imported  cases  of  diphtheria 
have  been  reported  in  countries  in 
Europe  (132, 134)  and  two  cases 
occurred  in  U.S.  citizens  visiting  or 
working  in  the  Russian  Federation  and 
Ukraine  (135).  Health  care  personnel  are 
not  at  substantially  higher  risk  than  the 
general  adult  population  for  acquiring 
diphtheria;  however,  there  is  the 
potential  for  sporadic  or  imported  cases 
to  require  medical  care  in  the  United 
States. 

Diphtheria,  caused  by 
Corynebacterium  diphtheriae,  is 
transmitted  by  contact  with  respiratory 
droplets  or  contact  with  skin  lesions  of 
infected  patients.  The  incubation  period 
is  usually  2-5  days.  Patients  with 
diphtheria  are  usually  infiectious  for  ^ 
weeks,  but  communicability  can  persist 
for  several  months  (136).  Droplet 
precautions  are  recommended  for 
patients  with  pharyngeal  symptoms, 
and  contact  precautions  are 
recommended  for  patients  with 
cutaneous  lesions.  Precautions  need  to 
be  maintained  until  antibiotic  therapy  is 
completed  and  two  cultures  taken  ^24 
hours  apart  are  negative  (1). 

Limited  serosurveys  conducted  since 
1977  in  the  United  States  indicate  that 
22%-62%  of  adults  18:t39  years  of  age 
may  lack  protective  diphtheria  antibody 
levels  (137-141).  Prevention  of 
diphtheria  is  best  accomplished  by 
maintaining  high  levels  of  diphtheria 
immunity  among  children  and  adults 
(17, 130, 131).  Immunization  with 
tetanus  and  diphtheria  toxoid  (Td)  is 
recommended  every  10  years  for  all 
adults  who  have  completed  the  primary 
immunization  series  (7, 17)  (Table  1). 
Health  care  personnel  need  to  consider 
obtaining  Td  inununization  from  their 
health  care  providers  (7). 

To  determine  if  health  care  personhisl 
directly  exposed  to  oral  secretions  of 
patients  infected  with  toxigenic  strains 
of  C.  diphtheriae  are  carriers,  cultures  of 
the  nasopharynx  may  be  obtained. 
Exposed  personnel  need  to  be  evaluated 
for  evidence  of  disease  daily  for  1  week 
(142).  Although  the  efficacy  of 
antimicrobial  prophylaxis  in  preventing 
secondary  disease  has  not  been  proven, 
prophylaxis  with  either  a  single  IM 
injection  of  benzathine  penicillin  (1.2 
million  units)  or  oral  erythromycin  (1  g/ 
day)  for  7  days  has  been  recommended 
(l7).  Follow-up  nasopharyngeal  cultures 
for  C.  diphtheriae  need  to  be  obtained 
after  antimicrobial  therapy  is 
completed.  If  the  organism  has  not  been 
eradicated,  a  10-day  course  of 
erythromycin  needs  to  be  given  (142).  In 
addition,  previously  immunized, 
exposed  persoimel  need  to  receive  a 
dose  of  Td  if  they  have  not  been 


vaccinated  within  the  previous  5  years 
(17). 

Exclusion  from  duty  is  indicated  for 
personnel  with  C.  diphtheriae  infection 
or  those  identified  as  asymptomatic 
carriers  until  antimicrobial  therapy  is 
completed  and  nasopharyngeal  cultures 
are  negative. 

5.  Gastrointestinal  Infections 

Acute  gastrointestinal  infections  may 
be  caused  by  a  variety  of  agents, 
including  bacteria,  viruses,  and 
protozoa.  However,  only  a  few  agents 
have  been  documented  in  nosocomial 
transmission  (Table  5)  (143-161). 
Nosocomial  transmission  of  agents  that 
cause  gastrointestinal  infections  usually 
results  from  contact  with  infected 
individuals  (143, 154, 156, 162);  from 
consumption  of  contaminated  food, 
water,  or  other  beverages  (143,  159, 
162);  or  from  exposure  to  contaminated 
objects  or  environmental  surfaces  (145, 
146, 163).  Airborne  transmission  of 
small  round-structured  viruses 
(Norwalk-like  viruses)  has  been 
postulated  but  not  proven  (157, 158, 
164-167).  Inadequate  handwashing  by 
health  care  personnel  (168)  and 
inadequate  sterilization  or  disinfection 
of  patient-care  equipment  and 
environmental  surfaces  increase  the 
likelihood  of  transmission  of  agents  that 
cause  gastrointestinal  infections. 
Generally,  adherence  to  good  personal 
hygiene  by  personnel  before  and  after 
all  contacts  with  patients  or  food  tmd  to 
either  Standard  or  Contact  Precautions 
(1)  will  minimize  the  risk  of 
transmitting  enteric  pathogens  (160, 
169). 

Laboratory  personnel  who  handle 
infectious  materials  may  also  be  at  risk 
for  occupational  acquisition  of 
gastrointestinal  infections,  most 
commonly  v>rjth  Salmonella  typhi. 
Although  the  incidence  of  laboratory- 
acquired  S.  typhi  infiection  has 
decreased  substantially  since  1955, 
infections  continue  to  occur  among 
laboratory  workers,  particularly  those 
performing  proficiency  exercises  or 
research  tests  (144. 155).  Several 
typhoid  vaccines  are  available  for  use  in 
laboratory  workers  who  regularly  work 
with  cultiues  or  clinical  materials 
containing  S.  typhi  (170).  The  oral  live- 
attenuated  Ty21a  vaccine,  the  IM  Vi 
capsular  polysaccharide  (ViCPS) 
vaccine,  or  the  subcutaneous  inactivated 
vaccine  may  be  given  (170)  (Table  1). 
Booster  doses  of  vaccine  are  required  at 
2-  to  5-year  intervals,  depending  on  the 
preparation  used.  The  live-attenuated 
Ty21a  vaccine  should  not  be  used  for 
immunocompromised  persons, 
including  those  known  to  be  infected 
with  HIV(170). 
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Personnel  who  develop  an  acute 
gastrointestinal  illness,  defined  as 
vonoiting  and/or  diarrhea  (i.e.,  >3  loose 
stools  in  a  24-hour  period)  with  or 
without  associated  symptoms  such  as 
fever,  nausea,  and  abdominal  pain,  are 
likely  to  have  high  concentrations  of  the 
infecting  agent  in  their  feces  (bacteria, 
viruses,  and  pwrasites)  or  vomitus 
(viruses  and  parasites)  (158. 171, 172). 
It  is  important  to  determine  the  etiology 
of  gastrointestinal  illness  in  health  care 
personnel  who  care  for  patients  at  high 
risk  for  severe  disease  (e.g..  newborns, 
the  elderly,  and  immunocompromised 
patients).  The  initial  evaluation  of 
personnel  with  gastroenteritis  needs  to 
include  a  thorough  history  and 
determination  of  the  need  for  specific 
laboratory  tests  such  as  stool  or  blood 
cultures,  staining  procedures,  and 
serologic  or  antigen/antibody  tests  (155, 
163,  173, 174). 

After  resolution  of  some  acute 
bacterial  gastrointestinal  illnesses,  some 
personnel  may  have  persistent  carriage 
of  the  infectious  agent.  However,  once 
the  person  has  clinically  recovered  and 
is  having  formed  stools,  the  risk  of 
transmission  of  enteric  pathogens  is 
minimal  when  there  is  adherence  to 
Standard  Precautions  (1,  160).  In 
addition,  appropriate  antimicrobial 
therapy  may  eradicate  fecal  carriage  of 
Shigella  (175)  or  Campylobacter  [176]. 
However,  antimicrobial  or  antiparasitic 
therapy  may  not  eliminate  carriage  of 
Salmonella  (177)  or  Cryptosporidium. 
Moreover,  antimicrobials  may  prolong 
excretion  of  Salmonella  (178)  and  lead 
to  emergence  of  resistant  strains  (179). 
However,  transmission  of  Salmonella  to 
patients  from  personnel  who  are 
as3rmptomatic  carriers  of  Salmonella  has 
not  been  well  documented  (160).  In 
general,  antimicrobial  therapy  is  not 
recommended  unless  the  person  is  at 
high  risk  for  severe  disease  (180).  When 
antibiotics  are  given,  stool  cultures 
should  be  obtained  >48  hours  after 
completion  of  antib''^tic  therapy. 

Restriction  from  patient  care  or  food- 
handling  is  indicated  for  personnel  with 
diarrhea  or  acute  gastrointestinal 
symptoms,  regardless  of  the  causative 
agent  (1, 163).  Some  local  and  state 
agencies  have  regulations  that  require 
work  exclusion  for  health  care 
personnel  and/or  food  handlers  who 
have  gastrointestinal  infections  caused 
by  Salmonella  or  Shigella.  These 
regulations  may  require  that  such 
personnel  be  restricted  from  duty  until 
^2  consecutive  stool  cultures  obtained 
>24  hours  apart  are  negative. 

6.  He{>atitis  A 

Nosocomial  hepatitis  A  occurs 
infrequently  and  transmission  to 


personnel  usually  occurs  when  the 
source  patient  has  unrecognized 
hepatitis  and  is  fecally  incontinent  or 
has  diarrhea  (181-190).  Other  risk 
factors  for  hepatitis  A  virus  (HAV) 
transmission  to  p>ersonnel  include 
activities  that  increase  the  risk  of  fecal- 
oral  contamination,  such  as  (a)  eating  or 
drinking  in  patient-care  areas  (181, 183, 
185, 191);  (b)  not  washing  hands  after 
handling  an  infected  infant  (183,  191, 
192)  and  (c)  sharing  food,  beverages,  or 
cigarettes  with  patients,  their  families, 
or  other  staff  (181,  183);. 

HAV  is  transmitted  primarily  by  the 
fecal-oral  route.  It  has  not  been  reported 
to  occur  after  inadvertent  needlesticks 
or  other  contact  with  blood,  but  has 
rarely  been  reported  to  be  transmitted 
by  transfusion  of  blood  products  (185, 
193,  194).  The  incubation  period  for 
HAV  is  15-50  days.  Fecal  excretion  of 
HAV  is  greatest  during  the  incubation 
period  of  disease  before  the  onset  of 
jaundice  (195).  Once  disease  is 
clinically  obvious,  the  risk  of 
transmitting  infection  is  decreased. 
However,  some  patients  admitted  to  the 
hospital  with  HAV,  particularly 
inununocompromised  patients,  may  still 
be  shedding  virus  because  of  prolonged 
or  relapsing  disease  and  they  are 
potentially  infective  (182,  195).  Fecal 
shedding  of  HAV,  formerly  believed  to 
continue  only  for  up  to  2  weeks  after 
onset  of  dark  urine  (195),  has  been 
shown  to  occur  for  up  to  6  months  after 
diagnosis  of  infection  in  premature 
infants  (181).  Anicteric  infection  is 
typical  in  young  children  and  infants 
(196). 

Personnel  can  protect  themselves  and 
others  from  infection  with  HAV  by 
following  Standard  Precautions  (1). 
Foodbome  transmission  of  hepatitis  A  is 
not  discussed  in  this  guideline,  but  has 
occurred  in  health  care  settings  (197, 
198). 

Two  inactivated  hepatitis  A  vaccines, 
HAVRDC*  and  VAQTA*.  are  now 
available  and  provide  long-term 
preexposure  protection  against  clinical 
infection  with  >94%  efficacy  (196). 
Serologic  surveys  among  health  care 
personnel  have  not  shown  an  elevated 
prevalence  of  HAV  infection  compared 
with  control  populations  (47,  184,  199, 
200);  therefore,  routine  administration 
of  vaccine  in  health  care  personnel  is 
not  recommended.  Vaccine  may  be 
useful  for  personnel  working  in  areas 
where  HAV  is  highly  endemic  and  is 
indicated  for  personnel  who  handle 
HAV  infected  primates  or  are  exposed  to 
HAV  in  a  research  lat)oratory.  The  role 
of  hepatitis  A  vaccine  in  controlling 
outbreaks  has  not  been  adequately 
investigated  (7).  Immune  globulin  (IG) 
given  within  2  weeks  following  an  HAV 


exposure  is  >85%  effective  in 
preventing  hepatitis  A  virus  infection 
(196)  and  may  be  advisable  in  some 
outbreak  situations  (7,  196). 

Restriction  from  patient  care  or  food- 
handling  is  indicated  for  personnel  with 
HAV  infection.  They  may  return  to 
regular  duties  1  week  following  onset  of 
illness  (7). 

7.  Herpes  Simplex 

Nosocomial  transmission  of  herpes 
simplex  viruses  (HSV)  is  rare. 
Nosocomial  transmission  has  been 
reported  in  nurseries  (201-203)  and 
intensive  care  units  (204,  205)  where 
high-risk  patients  (e.g.,  neonates, 
patients  with  severe  malnutrition, 
patients  with  severe  bums  or  eczema, 
and  immunocompromised  patients)  are 
located.  Nosocomial  transmission  of 
HSV  occurs  primarily  through  contact 
with  either  primary  or  recurrent  lesions 
or  from  virus-containing  secretions, 
such  as  saliva,  vaginal  secretions,  or 
amniotic  fluid  (202,  204,  206).  Exposed 
areas  of  skin  are  the  most  likely  sites  of 
nosocomial  infection,  particularly  when 
minor  cuts,  abrasions,  or  other  skin 
lesions  are  present  (205).  The 
incubation  period  of  HSV  is  2-14  days 
(207).  The  duration  of  viral  shedding 
has  not  been  well  defined  (208). 

Personnel  may  develop  an  herpetic 
infection  of  the  fingers  (herpetic 
whitiow  or  paronychia)  from  exposure 
to  contaminated  oral  secretions  (205, 
206).  Such  exposures  are  a  distinct 
hazard  for  nurses,  anesthesiologists, 
dentists,  respiratory  care  personnel,  and 
other  personnel  who  have  direct 
(usually  hand)  contact  with  either  oral 
lesions  or  respiratory  secretions  from 
patients  (205).  Lass  frequenUy, 
personnel  may  develop  mucocutaneous 
infection  on  other  body  sites  from 
contact  w^ith  infectious  body  ^bcretions 
(209). 

Personnel  with  active  infection  of  the 
hands  (herpetic  whitiow)  can 
potentially  transmit  HSV  infection  to 
patients  with  whom  they  have  contact 
(206).  Transmission  of  HSV  from 
personnel  with  orofacial  HSV  infection 
to  patients  has  also  been  infrequently 
documented  (201);  however,  the 
magnitude  of  the  risk  is  unknown  (203, 
210).  Although  asymptomatic  infected 
persons  can  shed  the  virus,  they  are  less 
infectious  than  persons  with  active 
lesions  (208,  211). 

Personnel  can  protect  themselves 
from  acquiring  HSV  by  adhering  to 
Standard  Precautions  (1).  The  risk  of 
transmission  of  HSV  from  personnel 
with  orofacial  infections  to  patients  can 
be  reduced  by  handwashing  before  all 
patient  care  and  by  the  use  of 
appropriate  barriers,  such  as  a  mask  or 
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gauze  dressing,  to  prevent  hand  contact 
with  the  lesion. 

Because  persomiel  with  orofecial 
lesions  may  touch  their  lesions  and 
potentially  transmit  infections, 
excluding  them  from  the  care  of  patients 
at  high  risk  for  serious  disease  (e.g., 
neonates,  patients  with  severe 
malnutrition,  patients  with  severe  bums 
or  eczema,  and  immunocompromised 
patients)  should  be  considered. 
Personnel  with  HSV  infections  of  the 
fingers  or  hands  can  more  easily 
transmit  infection  and,  therefore,  need 
to  be  excluded  from  patient  care  until 
their  lesions  have  crusted.  In  addition, 
herpetic  lesions  may  be  secondarily 
infected  by  Staphylococcus  and 
Streptococcus  and  personnel  with  such 
infections  should  be  evaluated  to 
determine  if  they  need  to  be  excluded 
from  patient  contact  until  the  secondary 
infection  has  resolved.  There  have  been 
no  reports  that  personnel  with  genital 
HSV  infections  have  transmitted  HSV  to 
patients;  therefore,  work  restrictions  for 
personnel  with  genital  herpes  are  not 
indicated. 

8.  Measles 

Nosocomial  transmission  of  measles 
virus  (sporadic  and  epidemic)  has  been 
well  described  (212-221).  From  1985 
through  1991,  approximately  3.000  (4%) 
of  all  reported  episodes  of  measles  in 
the  United  States  were  probably 
acquired  in  a  medical  facility;  of  these, 
>700  (25%)  occurred  in  health  care 
personnel,  many  of  whom  were  not 
vaccinated  (7).  Data  have  suggested  that 
health  care  personnel  have  a  13-fold 
greater  risk  of  measles  compared  with 
the  general  population  (7).  Of  the  2,765 
episodes  of  measles  reported  during 
1992-95,  385  (13.9%)  occurred  in 
health  care  settings  (213,  222). 

Measles  is  transmitted  both  by  large 
droplets  during  close  contact  between 
infected  and  susceptible  persons  and  by 
the  airborne  route  (221,  223).  Measles  is 
highly  transmissible  and  frequentiy 
misdiagnosed  during  the  prodromal 
stage.  The  incubation  period  for  measles 
is  5-21  days.  Immunocompetent 
persons  with  measles  shed  the  virus 
from  the  nasopharynx,  beginning  with 
the  prodrome  until  3-^  days  after  rash 
onset;  immunocompromised  persons 
with  measles  may  shed  virus  for 
extended  periods  of  time  (224). 

Strategies  to  prevent  nosocomial 
transmission  of  measles  include  (a) 
documentation  of  measles  immunity  in 
health  care  personnel;  (b)  prompt 
identification  and  isolation  of  persons 
with  fever  and  rash;  (c)  adherence  to 
airborne  precautions  for  suspected  and 
proven  cases  of  measles  (1);  and  (d) 


vaccination  of  patients  in  medical 
settings,  especially  emergency  rooms. 

It  is  essential  that  all  personnel  have 
documentation  of  measles  immunity 
regardless  of  their  length  of  employment 
or  whether  they  are  involved  in  patient 
care.  Furthermore,  some  states  have 
regulations  requiring  measles  immunity 
for  health  care  personnel.  Although 
persons  bom  before  1957  are  generally 
considered  to  be  immune  to  measles, 
serologic  studies  indicate  that  5%-9%  of 
health  care  personnel  bom  before  1957 
may  not  be  immune  (225,  226). 
Furthermore,  during  1985-1989,  29%  of 
all  measles  cases  in  U.S.  health  care 
personnel  occurred  in  those  bom  before 
1957  (213).  Consideration  should  be 
given  to  recommending  a  dose  of 
measles-mumps-rubella  trivalent 
vaccine  (MMR)  to  personnel  bom  before 
1957  who  are  unvaccinated  and  who 
lack  (a)  a  history  of  prior  measles 
disease;  (b)  documentation  of  receipt  of 
one  dose  of  live  measles  vaccine;  or  (c) 
serologic  evidence  of  measles  immunity 
(7).  Health  care  personnel  bom  during 
or  after  1957  should  be  considered 
immune  to  measles  when  they  have  (a) 
documentation  of  physician-diagnosed 
measles;  (b)  documentation  of  two  doses 
of  live  measles  vaccine  on  or  after  their 
first  birthday:  or  (c)  serologic  evidence 
of  measles  immunity  (persons  with  an 
"indeterminate"  level  of  immunity 
upon  testing  should  be  considered 
susceptible).  Persons  bora  between  1957 
and  1984  who  received  childhood 
measles  immunization  were  given  only 
one  dose  of  vaccine  in  their  infancy  and 
may  require  a  second  dose  of  vaccine 
(6). 

Serologic  screening  for  measles 
immunity  is  not  necessary  prior  to 
administering  measles  vaccine  unless 
the  medical  facility  considers  it  cost- 
effective  or  the  person  to  be  vaccinated 
requests  it  (227-229).  When  serologic 
screening  before  vaccination  is  done, 
tracking  systems  are  needed  to  ensure 
that  those  identified  as  susceptibles  are 
subsequenUy  vaccinated  in  a  timely 
maimer  (229).  During  measles 
outbreaks,  serologic  screening  before 
vaccination  is  not  necessary.  In  outbreak 
situations,  prompt  administration  of 
vaccine  is  necessary  to  halt  disease 
transmission. 

Work  restrictions  are  necessary  for . 
personnel  who  develop  measles;  they 
need  to  be  excluded  from  duty  for  4 
days  after  the  rash  appeare.  Likewise, 
pereonnel  nonimmune  to  measles  need 
to  be  excluded  from  duty  for  5  days  after 
the  first  exposure  to  21  days  following 
the  last  exposure  to  measles. 


9.  Meningococcal  Disease 

Community-acquired  meningococcal 
disease  typically  is  caused  by  a  variety 
of  serogroups  of  Neisseria  meningitidis: 
Serogroups  B  and  C  cause  46%  and  45% 
of  the  endemic  cases,  respectively. 
Serogroups  A,  Y,  and  W-135  account 
for  nearly  all  the  remaining  endemic 
cases  (13).  In  contrast,  epidemic 
meningococcal  disease  has,  since  the 
early  1990s,  been  caused  increasingly  by 
Serogroup  C  (13,  230,  231). 

Nosocomial  transmission  of  N. 
meningitidis  is  uncommon.  In  rare 
instances,  when  proper  precautions 
were  not  used,  N.  meningitidis  has  been 
transmitted  from  patient  to  personnel, 
through  contact  with  the  respiratory 
secretions  of  patients  with 
meningococcemia  or  meningococcal 
meningitis  (1,  232-234)  or  through 
handling  laboratory  specimens  (235). 
Lower  respiratory  infections  caused  by 
N.  meningitidis  may  present  a  greater 
risk  of  transmission  than  either 
meningococcemia  or  meningitis  (234. 
236),  especially  if  the  patient  has  an 
active,  productive  cough  (236).  The  risk 
of  personnel  acquiring  meningococcal 
disease  from  casual  contact  (e.g., 
cleaning  rooms  or  delivering  food  trays) 
appears  to  be  negligible  (236). 

N.  meningitidis  infection  is  likely 
transmitted  by  large  droplets;  the 
incubation  period  is  fitim  2-10  days  and 
patients  infected  with  N.  meningitidis 
are  rendered  noninfectious  by  2<  hours 
of  effective  therapy.  Personnel  who  care 
for  patients  with  suspected  N. 
meningitidis  infection  can  decrease 
their  risk  of  infection  by  adhering  to 
Droplet  Precautions  (1). 

Postexposure  prophylaxis  is  advised 
for  persons  who  have  had  intensive, 
unprotected  contact  (i.e..  without 
wearing  a  mask)  with  infected  patients 
(e.g.,  intubating,  resuscitating,  or  closely 
examining  the  oropharynx  of  patients) 
(13).  Antimicrobial  prophylaxis  can 
eradicate  carriage  of  N.  meningitidis  and 
prevent  infections  in  personnel  who 
have  unprotected  exposure  to  patients 
with  meningococcal  infections 
(237,238). 

Because  secondary  cases  of  N. 
meninigitidis  occur  rapidly  (within  the 
first  week)  following  exposure  to 
persons  with  meningococcal  disease 
(239),  it  is  important  to  begin 
prophylactic  therapy  immediately  after 
an  intensive,  unprotected  exposure, 
often  before  results  of  antimicrobial 
testing  are  available.  Prophylaxis 
administered  >14  days  after  exposure  is 
probably  of  limited  or  no  value  (13). 
Rifampin  (600  mg  orally  every  12  hours 
for  2  days)  is  effective  in  eradiicating 
nasopharyngeal  carriage  of  N. 
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meningitidis  (237).  Ciprofloxacin  (  500 
mg  orally)  and  ceftriaxone  (250  mg  IM) 
in  single-dose  regimens  are  also 
effective  in  reducing  nasopharyngeal 
carriage  of  N.  meningitidis  and  are 
reasonable  alternatives  to  the  multidose 
rifampin  regimen  (13,  238).  These 
antimicrobials  may  be  useful  in 
situations  where  infections  are  caused 
by  rifampin-resistant  meningococci  or 
when  riiiampin  is  contraindicated. 
Rifampin  and  ciprofloxacin  are  not 
recommended  for  pregnant  women  (13, 
240.  241). 

The  quadrivalent  A.C.Y.W-135 
polysaccharide  vaccine  has  been  used 
successfully  to  control  community 
outbreaks  caused  by  Serogroup  C  (13, 
230,  231.  240).  but  its  use  is  not 
recommended  for  postexposure 
prophylaxis  in  health  care  settings  (13). 
However,  preexposure  vaccination  may 
be  considered  for  laboratory  personnel 
who  routinely  handle  soluble 
preparations  of  N.  meningitidis  (13, 
235). 

In  the  absence  of  exposures  to 
patients  with  N.  meningitidis  infection, 
personnel  who  are  asymptomatic 
carriers  need  not  be  identified,  treated, 
or  removed  from  patient-care  activities. 
Healthy  persons  may  have 
nasopharyngeal  carriage  of  N. 
meningitidis  (237.  242-244). 
Nosocomial  transmission  from  carriers 
to  personnel  has  not  tieen  reported. 

10.  Mumps 

Mumps  transmission  has  occurred  in 
hospitals  and  long-term-care  facilities 
housing  adolescents  and  young  adults 
(245,  246).  Most  cases  of  mumps  in 
health  care  personnel  have  been 
community  acquired. 

Mumps  IS  transmitted  by  contact  with 
virus-containing  respiratory  secretions, 
including  saliva;  the  portals  of  entry  are 
the  nose  and  mouth.  The  incubation 
period  varies  from  12  to  25  days  and  is 
usually  16-18  days.  The  virus  may  be 
present  in  saliva  for  6-7  days  before 
parotitis  and  may  persist  for  up  to  9 
days  after  onset  of  disease.  Exposed 
personnel  may  be  infectious  for  12-25 
days  after  their  exposure  and  many 
infected  persons  remain  asymptomatic 
(247).  Droplet  precautions  are 
recommended  for  patients  with  mumps; 
such  precautions  should  be  continued 
for  9  days  after  the  onset  of  parotitis  (1). 

An  effective  vaccination  program  is 
the  best  approach  to  preventing 
nosocomial  mumps  transmission  (10). 
Vaccination  with  mumps  virus  vaccine 
is  recommended,  unless  otherwise 
contraindicated,  for  all  those  who  are 
susceptible  to  mumps  (10,  248); 
combined  MMR  vaccine  is  the  vaccine 
of  choice  (249),  especially  when  the 


recipient  also  is  likely  to  be  susceptible 
to  measles,  rubella,  or  both. 

Personnel  should  be  considered 
immune  to  mumps  if  they  have:  (a) 
Documentation  of  physician-diagnosed 
mumps;  (b)  documentation  of  receipt  of 
one  dose  of  live  mumps  vaccine  on  or 
after  their  first  birthday;  or  (c)  serologic 
evidence  of  immunity  (individuals  who 
have  an  "indeterminate"  antitK)dy  level 
should  be  considered  susceptible)  (10). 
Most  persons  bom  before  1957  are  likely 
to  have  been  infected  naturally  and  may 
be  considered  to  be  immune,  even  if 
they  may  not  have  had  clinically 
recognized  mumps.  Outbreaks  among 
highly  vaccinated  populations  have 
occurred  and  have  been  attributed  to 
primary  vaccine  failure  (250). 

Work  restrictions  are  necessary  for 
personnel  who  develop  mumps:  such 
restrictions  should  be  imposed  fot  9 
days  after  the  onset  of  parotitis. 
Likewise,  susceptible  personnel  who  are 
exposed  to  mumps  need  to  be  excluded 
from  duty  from  the  12th  day  alter  the 
first  exposure  until  the  26th  day  after 
the  last  exposure. 

11.  Parvovirus 

Human  parvovirus  B19  (Bl9)  is  the 
cause  of  erythema  infsctiosiun  (fifth 
disease),  a  common  rash  illness  that  is 
usually  acquired  in  childhood. 
Immunocompetent  persons  infected 
with  B19  may  develop  an  acute,  self- 
limited  arthropathy  with  or  without  a 
rash  or  anemia  of  short  duration. 
However,  patients  with  preexisting 
anemia  (e.g..  patients  with  sickle  cell 
anemia  or  thalassemia)  may  develop 
aplastic  crisis.  Immunodeficient 
patients  (e.g..  patients  with  leukemia  or 
AIDS)  may  become  chronically  infacted 
with  B19  and  develop  chronic  anemia 
(251.  252). 

Transmission  of  819  to  health  care 
personnel  from  infected  patients 
appears  to  be  rare.  In  two  investigations 
of  health  care  personnel  exposures  to 
B19,  the  rate  of  infection  among 
exposed  nurses  was  not  higher  than  the 
rate  among  unexposed  controls  (253, 
254).  In  another  investigation  of  health 
care  personnel  exposed  to  an 
undetected  patient  with  chronic  B19 
infection,  none  of  the  susceptible 
employees  became  infected  (255). 
Personnel  have  acquired  infection  while 
working  in  laboratories  or  during  the 
care  of  patients  with  Bl9-associated 
sickle  cell  aplastic  crises  (256-261). 

B19  may  be  transmitted  via  contact 
with  infected  persons,  fomites.  or  large 
droplets  (253.  262.  263).  The  incubation 
period  is  variable,  depending  on  the 
clinical  manifestation  of  disease,  and 
ranges  fttim  6-10  days  (252).  The  period 
of  infectivity  also  varies  depending  on 


the  clinical  presentation  or  stage  of 
disease.  Persons  with  erythema 
infectiosum  are  infectious  before  the 
appearance  of  the  rash;  those  with 
infection  and  aplastic  crises,  up  to  7 
days  after  onset  of  illness;  and  persons 
with  chronic  infection,  for  years. 

Pregnant  personnel  are  at  no  greater 
risk  of  acquiring  Bl9  infection  than  are 
nonpregnant  personnel;  however,  if  a 
pregnant  woman  does  acquire  B19 
infection  during  the  firat  half  of 
pregnancy,  the  risk  of  fetal  death  (fetal 
hydrops,  spontaneous  abortion,  and 
stillbirth)  is  increased  (264,  265). 
Because  of  the  seriousness  of 
consequences  for  the  fetus,  female 
personnel  of  childbearing  age  need  to  be 
counseled  regarding  the  risk  of 
transmission  of  B19  and  appropriate 
infection  control  precautions  (1). 

Isolation  precautions  are  not 
indicated  for  most  patients  with 
erythema  infectiousum  because  they  are 
past  their  period  of  infectiousness  at  the 
time  of  clinical  Ulness  (259,  264). 
However,  patients  in  aplastic  crisis  due 
to  B19  or  patients  with  chronic  819 
infection  may  transmit  the  virus  to 
susceptible  health  care  personnel  or 
other  patients;  therefore,  patients  with 
preexisting  anemia  who  are  admitted  to 
the  hospital  with  febrile  illness  and 
transient  aplastic  crises  should  remain 
on  Droplet  Precautions  for  7  days  and 
patients  known  or  suspected  to  be 
chronically  infected  with  819  should  be 
placed  on  Droplet  Precautions  on 
admission  and  for  the  duration  of 
hospitalization  (1,  256).  Work 
restrictions  are  not  necessary  for 
personnel  exposed  to  B19. 

12.  Pertussis 

Nosocomial  transmission  of 
Bordetella  pertussis  has  involved  both 
patients  ard  personnel;  unimmunized 
children  are  at  greatest  risk  (266-270). 
Serologic  studies  of  health  care 
personnel  indicate  that  persoimel  may 
be  exposed  to  and  infected  with 
pertussis  much  more  frequenUy  than 
indicated  by  the  occurrence  of 
recognized  clinical  illness  (267,  269, 
271,  272).  In  one  such  study,  the  level 
of  pertussis  agglutination  antibodies 
was  found  to  correlate  with  the  degree 
of  patient  contact;  the  prevalence  of 
such  antibody  was  highest  in  pediatric 
housestaff  (82%)  and  ward  nurses  (71%) 
and  lowest  in  nurses  with 
administrative  responsibilities  (35%) 
(267). 

Pertussis  is  highly  contagious: 
Secondary  attack  rates  exceed  80%  in 
susceptible  household  contacts  (273- 
275).  B.  pertussis  transmission  occurs  by 
contact  with  respiratory  secretions  or 
large  aerosol  droplets  from  the 
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respiratory  tract  of  infected  persons.  The 
incubation  period  is  usually  7-10  days. 
The  period  of  communicability  starts  at 
the  onset  of  the  catarrhal  stage  and 
extends  into  the  paroxysmal  stage. 
Preventing  secondary  transmission  of 
pertussis  is  especially  difficult  during 
the  early  stages  of  the  disease  because 
pertussis  is  highly  communicable  in  the 
catarrhal  stage  when  the  symptoms  are 
nonspecific  and  the  diagnosis  is 
uncertain. 

During  nosocomial  pertussis 
outbreaks,  the  risk  of  acquiring  infection 
among  patients  or  personnel  is  often 
difficult  to  quantify  because  exposure  is 
not  easily  determined.  Furthermore, 
clinical  symptoms  in  adults  are  less 
severe  than  in  children  and  may  not  be 
recognized  as  pertussis.  Pertussis 
should  be  considered  for  any  person 
presenting  with  an  acute  cough  lasting 
>7  days,  particularly  if  accompanied  by 
paroxysms  of  coughing,  inspiratory 
whoop,  or  post-tussive  vomiting  (270, 
271). 

Prevention  of  transmission  of  5. 
pertussis  in  health  care  settings  involves 
(a)  early  diagnosis  and  treatment  of 
patients  with  clinical  infection;  (b) 
implementation  of  Droplet  Precautions 
for  infectious  patients  (1);  (c)  exclusion 
of  infectious  personnel  from  work;  and 
(d)  administration  of  postexposure 
prophylaxis  to  persons  exposed  to 
infectious  patients  (269).  Patients  with 
suspected  ot  confirmed  pertussis  who 
are  admitted  to  the  hospital  need  to  be 
placed  on  Droplet  Precautions  until  they 
improve  clinically  and  have  received 
antimicrobial  therapy  for  at  least  5  days. 

Vaccination  of  adolescents  and  adults 
with  whole-cell  B.  pertussis  vaccine  is 
not  recommended  (17)  because  local 
and  systemic  reactions  have  been 
observed  more  frequentiy  in  these 
groups  than  in  children.  Acellular 
pertussis  vaccine  is  immunogenic  in 
adults  and  has  a  lower  risk  of  adverse 
events  than  does  whole-cell  vaccine 
(270,  276).  However,  the  acellular 
vaccine  has  not  been  licensed  for  use  in 
persons  >7  years  old.  Because  immunity 
among  vaccine  recipients  wanes  5-10 
years  after  the  last  vaccine  dose  (usually 
given  at  4-6  years  of  age),  personnel 
may  play  an  important  role  in 
transmitting  pertussis  to  susceptible 
infants.  However,  additional  studies  are 
needed  to  assess  whether  booster  doses 
of  acellular  vaccines  are  indicated  for 
adults. 

Postexposure  prophylaxis  is  indicated 
for  personnel  exposed  to  pertussis;  a  14 
-day  course  of  either  erythromycin  (500 
mg  qid  po)  or  trimethoprim- 
sulfamethoxazole  (1  tablet  bid)  has  been 
used  for  this  purpose.  The  efficacy  of 
such  prophylaxis  has  not  been  well 


docimiented,  but  studies  suggest  that  it 
may  minimize  transmission  (17,  269, 
277,  278).  There  are  no  data  on  the 
efficacy  of  newer  macrolides 
(clarithomycin  or  azithromycin)  for 
prophylaxis  of  persons  exposed  to 
perttissis. 

Restriction  from  duty  is  indicated  for 
personnel  with  pertussis,  from  the 
beginning  of  the  catarrhal  stage  through 
the  third  week  after  onset  of  paroxysms 
or  until  5  days  after  the  start  of  effective 
antimicrobied  therapy.  Exposed 
personnel  do  not  need  to  be  excluded 
from  duty. 

13.  Poliomyelitis 

The  last  case  of  indigenously  acqtiired 
wild-virus  poliomyelitis  occurred  in  the 
United  States  in  1979.  Since  then,  all  of 
the  cases  of  endemic  poliomyelitis 
reported  in  the  United  States  (5-10 
endemic  cases/year)  have  been  related 
to  the  administration  of  oral  polio 
vaccine  (OPV)  (19).  Although,  the  risk  of 
transmission  of  poliovirus  in  the  United 
States  is  very  low,  wild  poliovirus  may 
potentially  be  introduced  into 
susceptible  populations  with  low 
immunization  levels. 

Poliovirus  is  transmitted  through 
contact  with  feces  or  urine  of  infected 
persons,  but  can  be  spread  by  contact 
with  respiratory  secretions  and,  in  rare 
instances,  through  items  contaminated 
with  feces.  The  incubation  period  for 
nonparalytic  poliomyelitis  is  3  to  6 
days,  and  usually  7  to  21  days  for 
paralytic  polio  (279).  Communicability 
is  greatest  immediately  before  and  after 
the  onset  of  symptoms,  when  the  virus 
is  in  the  throat  and  excreted  in  high 
concentration  in  feces.  The  virus  can  be 
recovered  from  the  throat  for  1  week 
and  frtim  feces  for  several  weeks  to 
months  following  onset  of  symptoms. 

Vaccine-associated  poliomyelitis  may 
occur  in  the  recipient  (7-21  days  after 
vaccine  administration)  or  susceptible 
contacts  of  the  vaccine  recipient  (20-29 
days  after  vaccine  administration)  (280). 
Adults  have  a  slightly  increased  risk  of 
vaccine-associated  paralytic  polio  after 
receipt  of  OPV;  therefore,  inactivated 
poliovirus  vaccine  (IPV)  should  be  used 
when  adult  immunization  is  wturanted 
(6, 14. 19).  Also,  because 
immunocompromised  persons  may  be  at 
greater  risk  for  developing  polio  after 
exposure  to  vaccine  virus.  IPV,  rather 
than  OPV,  is  recommended  when 
vaccinating  pregnant  or 
immunocompromised  personnel  or 
personnel  who  may  have  contact  with 
immunocompromised  patients  (6, 14, 
19,  279). 

Health  care  personnel  who  may  have 
contact  with  patients  excreting  wild 
virus  (e.g.,  imported  poliomyelitis  case) 


and  laboratory  pereonnel  handling 
specimens  containing  poliovirus  should 
receive  a  complete  series  of  polio 
vaccine,  or  if  previously  vaccinated, 
they  may  require  a  booster  dose  of  either 
IPV  or  OPV  (6, 19).  For  situations  where 
immediate  protection  is  necessary  (e.g., 
an  imported  case  of  wild-virus 
poliomyelitis  requiring  care),  additional 
doses  of  OPV  should  bB  given  to  adults 
if  they  have  previously  completed  a 
polio  vaccine  series  (19). 

14.  Rabies 

Human  rabies  cases  occur  primarily 
from  exposure  to  rabid  animals.  Cases  of 
human  rabies  have  increased  in  the 
United  States  during  the  1990s  (281). 
Laboratory  and  animal  care  i>ersonnel 
who  are  exposed  to  infected  animals, 
their  tissues  and  excretions  are  at  risk 
for  the  disease.  Also,  rabies 
transmission  to  laboratory  personnel  hat 
been  reported  in  vaccine  production 
and  research  facilities  following 
exposure  to  high-Utered  infectious 
aerosols  (282,  283).  Theoretically,  rabies 
may  be  transmitted  to  health  care 
personnel  from  exposures  (bite  and  non- 
bite)  to  saliva  bom  infected  patients,  but 
no  cases  have  been  documented 
following  these  types  of  exposures 
(284). 

It  is  also  possible  that  rabies  can  be 
transmitted  when  other  potentially 
infectious  material  (such  as  brain  tissue) 
comes  in  contact  with  nonintact  skin  or 
mucous  membranes.  Bites  that  penetrate 
the  skin,  especially  bites  to  the  face  and 
hands,  pose  the  greatest  risk  of 
transmission  of  rabies  virus  from 
animals  to  hiunans  (20).  The  incubation 
period  for  rabies  is  usually  1  to  3 
months  but  longer  periods  have  been 
reported  (285). 

Exposures  to  rabies  can  be  minimized 
by  adhering  to  Standard  Precautions 
when  caring  for  persons  with  suspected 
or  confirmed  rabies  (1)  and  by  using 
proper  biosafety  precautions  in 
laboratories  (3).  Preexposure 
vaccination  has  been  recommended  for 
all  personnel  who  (a)  work  with  rabies 
virus  or  infected  animals;  or  (b)  engage 
in  diagnostic,  production,  or  research 
activities  with  rabies  virus  (3,  20). 
Consideration  also  may  be  given  to 
providing  preexposure  vaccination  to 
animal  handlers  when  research  animals 
are  obtained  from  the  wild,  rather  than 
from  a  known  supplier  who  breeds  the 
animals. 

Postexposure  prophylaxis  has  been 
administered  to  health  care  personnel 
following  exposures  to  patients  with 
rabies  (285-287)  (Table  1)  but  decisions 
regarding  postexposure  prophylaxis 
should  be  made  on  a  case-by-case  basis 
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after  discussion  with  public  health 
authorities  (20). 

15.  Rubella 

Nosocomial  transmission  of  rubella 
has  occurred  from  both  male  and  female 
personnel  to  other  susceptible  personnel 
and  patients  as  well  as  from  patients  to 
susceptible  persormel  and  other  patients 
(288-295). 

Rubella  is  transmitted  by  contact  with 
nasopharyngeal  droplets  from  infected 
persons.  The  incubation  period  is 
variable  but  may  range  from  12  to  23 
days;  most  persons  develop  the  rash  14- 
16  days  after  exposure.  The  disease  is 
most  contagious  when  the  rash  is 
erupting,  but  virus  may  be  shed  from  1 
week  before  to  5-7  days  after  the  onset 
of  the  rash  (296).  Rubella  in  adults  is 
usually  a  mild  disease,  lasting  only  a 
few  days;  30%  to  50%  of  cases  may  be 
subclinical  or  inapparent. 

Droplet  Precautions  are  used  to 
prevent  transmission  of  rubella.  Infants 
with  congenital  rubella  may  excrete 
virus  for  months  to  years;  therefore, 
when  caring  for  such  patients  it  is 
advisable  to  use  Contact  Precautions  for 
the  first  year  of  life,  unless 
nasopharyngeal  and  urine  cultures  are 
negative  for  rubella  virus  after  3  months 
of  age  (1). 

Ensuring  immunity  among  all  health 
care  personnel  (male  and  female)  is  the 
most  effective  way  to  eliminate 
nosocomial  transmission  of  rubella  (6,  7, 
12,  248.  297).  Persons  should  be 
considered  susceptible  to  rubella  if  they 
lack  (a)  documentation  of  one  dose  of 
live  rubella  vaccine  on  or  after  their  first 
birthday;  or  (b)  laboratory  evidence  of 
immunity  (persons  with  indeterminate 
levels  are  considered  susceptible).  A 
history  of  past  rubella  infection  is 
unreliable  and  should  not  be  considered 
indicative  of  immunity  to  rubella. 
Although  birth  before  1957  is  generally 
considered  acceptable  evidence  of 
rubella  immunity,  a  dose  of  MMR  has 
been  recommended  for  those  health  care 
personnel  that  do  not  have  laboratory 
evidence  of  immunity  (7).  In  addition, 
birth  before  1957  is  not  considered 
acceptible  evidence  of  rubella  immiuiity 
for  women  of  childbearing  age  (7). 
Voluntary  immunization  programs  are 
usually  inadequate  to  ensure  personnel 
protection  (298,  299).  Because  many 
health  departments  mandate  rubella 
immunity  for  health  care  personnel, 
personnel  health  programs  should 
consult  with  their  local  or  state  health 
departments  before  establishing  policies 
for  their  facilities. 

Serologic  screening  of  personnel  for 
immunity  to  rubella  need  not  be  done 
before  vaccinating  against  rubella  unless 
the  medical  focility  considers  it  cost- 


effective  or  the  person  getting 
vaccinated  requests  it  (227-229).  When 
serologic  screening  before  vaccination  is 
done,  tracking  systems  are  needed  to 
ensure  that  those  identified  as 
susceptible  are  subsequently  vaccinated 
in  a  timely  manner  (229).  Likewise, 
during  rubella  outbreaks,  serologic 
screening  is  not  necessary.  The  ACIP 
states  that  rubella  vaccination  is 
contraindicated  among  pregnant 
women,  but  administering  rubella 
vaccine  to  women  not  known  to  be 
pregnant  is  justifiable  without 
prevaccination  screening  (12);  pregnant 
women  who  are  already  immune  to 
rubella  are  not  at  increased  risk  for 
adverse  advents  (300).  MMR  trivalent 
vaccine  is  the  vaccine  of  choice  for 
rubella,  especially  when  the  recipient 
also  is  likely  to  be  susceptible  to 
measles  and/or  mumps  (Table  2). 

Work  restrictions  are  necessary  for 
personnel  who  develop  rubella;  ill 
personnel  need  to  be  excluded  from 
duty  for  5  days  after  the  rash  appears. 
Likewise,  personnel  susceptible  to 
rubella  require  exclusion  from  duty 
from  the  7th  day  after  the  first  exposure 
through  the  21st  day  after  the  last 
exposure  (Table  3). 

16.  Scabies  and  Pediculosis 

a.  Scabies.  Scabies  is  caused  by 
infestation  with  the  mite  Sarcoptes 
scabiei.  The  conventional  (typical) 
clinical  presentation  of  scabies  includes 
intense  pruritus  and  cutaneous  tracks, 
where  mites  have  burrowed  into  the 
skin.  Crusted  or  "Norwegian"  scabies 
may  develop  among 
immunocompromised  and  elderly 
individuals  because  their  skin  may 
become  hyperkeratotic,  and  pruritus 
may  not  be  present,  which  also  makes 
diagnosis  difficult.  In  conventional 
scabies  10-15  mites  are  present,  while 
in  crusted  scabies  thousands  of  mites 
are  harbored  in  the  skin,  increasing  the 
potential  for  transmission  (301,  302). 

Nosocomial  outbreaks  of  scabies  have 
occurred  in  a  variety  of  health  care 
settings  including  intensive  care  units 
(303),  rehabilitation  centers  (304),  long- 
term  care  facilities  (305-307),  hospital 
wards  (308,  309),  and  a  health  care 
laundry  (310).  In  recent  years  there  has 
been  an  increase  in  the  occurrence  of 
crusted  scabies  among 
immunocompromised  patients, 
particularly  persons  with  HIV,  which 
has  led  to  the  transmission  of  scabies 
among  personnel,  patients  and  their 
families  (303,  304,  306-308,  310-315). 

Nosocomial  transmission  of  scabies 
occurs  primarily  through  skin-to-skin 
contact  with  an  infested  person  (301, 
316,  317).  Personnel  have  acquired 
scabies  while  performing  patient-care 


duties  such  as  sponge-bathing,  lifting,  or 
applying  body  lotions  (301.  302.  312, 
318).  Transmission  by  casual  contact. 
such  as  by  holding  hands,  or  via 
innaminate  objects,  such  as  infested 
bedding,  clothes,  or  other  fomites.  has 
been  reported  infrequently  (310.  319, 
320). 

The  use  of  Contact  Precautions  when 
taking  care  of  infested  patients  prior  to 
application  of  scabicides  can  decrease 
the  risk  of  transmission  to  personnel  (1, 
302).  Routine  cleaning  of  the 
environment  of  patients  with  typical 
scabies,  especially  bed  linens  and 
upholstered  furniture,  will  aid  in 
eliminating  the  mites.  Additional 
environmental  cleaning  procedures  may 
be  warranted  for  crusted  scabies  (301, 
302,321,322). 

Recommendations  for  treatment  and. 
control  of  scabies  in  health  care 
institutions  have  been  published 
previously  (301,  302,  321-325).  The 
recommended  topical  scabicides 
include  permethrin  cream  (5%), 
crotamiton  (10%),  or  lindane  (1%) 
lotion;  resistance  to  lindane  has  been 
reported  (321,  324).  Single-dose  oral 
ivermectin  has  recently  been  shown  to 
be  an  effective  therapy  for  scabies  (313, 
325,  326),  but  has  not  received  Federal 
Drug  Administration  approval  for  this 
purpose. 

Most  infested  health  care  workers 
have  typical  scabies  with  low  mite  loads 
(311,  327);  a  single  correct  application 
of  a  scabicide  is  adequate  and 
immediately  decreases  the  risk  of 
transmission  (316-318,  328-331).  If 
personnel  remain  symptomatic  after 
initial  treatment,  a  repeat  application  of 
scabicide  may  be  needed  in  7-10  days. 
Persistent  symptoms  likely  represent 
newly  hatched  mites  rather  than  new 
infestation.  Patients  with  crusted 
scabies  may  require  repeated  treatments 
and  should  be  observed  for  recurrence 
of  the  mite  infestation  (301,  302,  306, 
321).  Personnel  who  are  exposed  to 
scabies,  but  lack  signs  of  infestation,  do 
not  require  prophylactic  treatment  with 
scabicides. 

Restrictions  frt>m  patient  care  are 
indicated  for  personnel  infested  with 
scabies  until  after  they  receive  initial 
treatment.  They  should  be  adrised  to 
report  for  further  evaluation  if 
symptoms  do  not  subside. 

b.  Pediculosis.  Pediculosis  infestation 
is  caused  by  three  species  of  lice: 
Pediculus  humanus  capitus  (human 
head  louse),  Pediculus  humanus 
corporis  (human  body  louse),  or 
Phthirus  pubis  (pubic  or  crab  louse). 

Head  lice  are  transmitted  by  head-to- 
head  contact  or  by  contact  with  infested 
fomites  such  as  hats,  combs,  or  brushes. 
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Nosocomial  transmission,  while  not 
common,  has  occurred  (301). 

Body  lice  are  usually  associated  with 
poor  hygiene  and  overcrowded 
conditions.  Transmission  occurs  by 
contact  with  the  skin  or  clothing  of  an 
infested  person.  Nosocomial 
transmission  is  unlikely. 

Pubic  lice  are  primarily  found  ib  the 
pubic  hair  but  can  be  foimd  in  the 
axilla,  eyelashes  or  eyebrows. 
Transmission  occurs  primarily  through 
intimate  physical  or  sexual  contact. 
Transmission  by  fomites,  such  as  toilet 
seats  or  bedding,  is  uncommon. 
Nosocomial  transmission  is  very 
unlikely. 

Recommendations  for  control  of 
pediculosis  have  been  published 
previously  (301.  322,  332).  The  drugs 
recommended  for  treatment  include 
permethrin  cream  1%,  pyrethrins  with 
piperonyl  butoxide,  malathion  0.5%,  or 
lindane  1%  (323-325,  332).  Health  care 
personnel  exposed  to  patients  with 
pediculosis  do  not  require  treatment 
unless  they  show  evidence  of 
infestation. 

Restriction  frttm  patient  care  is 
indicated  for  personnel  infested  with 
pediculosis  until  after  they  receive 
initial  treatment.  If  symptoms  do  not 
subside  following  initial  treatment,  they 
should  be  advised  to  report  for  furtber 
evaluation. 

17.  Staphylococgus  aureus  Infection  and 
Carriage 

Staphylococcal  carriage  and  infection 
occur  frequently  in  humans.  In  hospitals 
the  most  important  sources  of  S.  aureus 
are  infected  and  colonized  patients. 
Previously,  methicillin-susceptible  (but 
p>enicillin-resistant)  S.  aureus  (MSSA) 
accounted  for  most  staphylococcal 
infections.  However,  in  recent  years, 
methicillin-resistant  S.  aureus  (MRSA) 
has  accounted  for  approximately  80%  of 
all  S.  aureus  isolates  reported  to  the 
National  Nosocomial  Surveillance 
System  (333-335).  The  epidemiology  of 
MRSA  does  not  appear  to  differ  bom 
that  of  MSSA,  except  that  outbreaks  of 
MRSA  tend  to  occur  more  frequently 
among  elderly  or  immunocompromised 
patients  or  among  patients  with  severe 
underlying  conditions  (333,  336). 

Nosocomial  transmission  of  S.  aureus 
occurs  primarily  via  the  hands  of 
personnel,  which  can  become 
contaminated  by  contact  with  the 
colonized  or  infected  body  sites  of 
patients  (333,  337).  Hospital  personnel 
who  are  infected  or  colonized  with  S. 
aureus  also  can  serve  as  reservoirs  and 
disseminators  of  S.  aureus  (338-341) 
and  infected  dietary  personnel  have 
been  implicated  in  staphylococcal  food 
poisoning  (342).  The  role  of 


contaminated  environmental  surfaces  in 
transmission  of  S.  aureus  remains 
controversial,  although  heavy 
contamination  of  fomites  may  facilitate 
transmission  to  patients  via  personnel 
hands  (333). 

The  incubation  period  for  S.  aureus 
infections  varies  by  type  of  disease: 
foodbome  illness  is  30  minutes  to  6 
hours;  bullous  impetigo  is  1-10  days; 
toxic-shock  syndrome  is  usually  2  days; 
and  other  types  of  infections  it  is 
variable  (343). 

Carriage  of  5.  aureus  is  most  common 
in  the  anterior  nares,  but  other  sites, 
such  as  the  hands,  axilla,  perineum, 
nasopharynx  and  oropharynx  may  also 
be  involved  (333).  The  frequency  of 
nasal  carriage  of  S.  aQreus  among  health 
care  personnel  ranges  between  20%  and 
90%,  but  fewer  than  10%  of  healthy 
nasal  carriers  disperse  the  organisms 
into  the  air  (339).  Nasal  carriers  with 
upper  respiratory  symptoms  can 
disseminate  the  organism  more 
effectively  (339).  Carriage  of  S.  aureus  in 
the  nares  has  been  shown  to  correspond 
to  hand  carriage  (334)  and  persons  with 
skin  lesions  caused  by  S.  aureus  are 
more  likely  than  asymptomatic  nasal 
carriers  to  disseminate  the  organism. 

Culture  surveys  of  personnel  can 
detect  carriers  of  S.  aureus  but  do  not 
indicate  which  carriers  are  likely  to 
disseminate  organisms.  Thus,  such 
surveys  are  not  cost-effective  and  may 
subject  personnel  with  positive  cultures 
to  unnecessary  treatment  and  removal 
from  duty.  A  more  reasonable  approach 
is  to  conduct  active  surveillance  for 
nosocomial  S.  aureus  infections.  Culture 
surveys  may  be  indicated  if,  after  a 
thorough  epidemiologic  investigation, 
personnel  are  linked  to  infections.  Such 
implicated  personnel  can  then  be 
removed  from  clinical  duties  until 
carriage  is  eradicated  (333.  338.  344- 
346). 

Several  antimicrobial  regimens  have 
been  used  successfully  to  eradicate 
staphylococcal  carriage  in  health  care 
personnel.  These  regimens  include 
orally  administered  antimicrobial  agents 
(e.g.,  rifampin,  clindamycin,  or 
ciprofloxacin)  alone  or  in  combination 
with  another  oral  (e.g.,  trimethoprim 
sulfamethoxazole)  or  topical 
(mupirocin)  antimicrobial  (345.  347- 
358).  Resistant  S.  aureus  strains  have 
emerged  following  the  use  of  the  above 
oral  or  topical  antimicrobial  agents  for 
eradication  of  S.  aureus  colonization 
(16,  202,  345,  349,  359-361).  Thus, 
antimicrobial  treatment  to  eradicate 
carriage  may  be  best  if  limited  to 
personnel  carriers  who  are 
epidemiologically  linked  to  disease 
transmission.  Nosocomial  transmission 
of  S.  aureus  can  be  prevented  by 


adherence  to  Standard  Precautions  and 
other  forms  of  transmission  based 
precautions,  as  needed  (1). 

Restriction  frt)m  patient-care  activities 
or  food-handling  is  indicated  for 
personnel  who  have  draining  skin 
lesions  that  are  infected  with  S.  aureus 
until  they  have  received  appropriate 
therapy  and  the  infection  has  resolved. 
No  work  restrictions  are  necessary  for 
personnel  who  are  colonized  with  S. 
aureus,  imless  they  have  been 
epidemiologically  implicated  in  S. 
aureus  transmission  within  the  facility. 

18.  Streptococcus,  Group  A 

Croup  A  Streptococcus  (GAS)  has 
been  transmitted  bom  infected  patients 
to  health  care  personnel  following 
contact  with  infected  secretions  (362- 
364),  and  the  infected  personnel  have 
subsequently  developed  a  variety  of 
GAS-related  illnesses  (e.g..  toxic-shock- 
like syndrome,  cellulitis,  lymphangitis, 
and  phttyngitis).  Health  care  personnel 
who  were  GAS  carriers  have 
infrequently  been  linked  to  sporadic 
outbreaks  of  surgiqal  site,  postpartum  or 
bum  wound  infections  (365-371)  and 
foodbome  transmission  of  GAS  causing 
pharyngitis  (372).  In  these  outbreaks     . 
GAS  carriage  was  documented  in  the 
pharynx  (364,  367,  373),  the  skin  (364, 
365),  the  rectum  (364,  370).  and  the 
female  genital  tract  of  the  infected 
personnel  (364,  369,  374). 

The  incubation  period  for  GAS 
pharyngitis  is  2-5  days,  and  is  7-10 
days  for  impetigo.  The  incubation 
period  is  variable  for  other  GAS 
infections  (375). 

Culture  surveys  to  detect  GAS 
carriage  among  personnel  are  not 
warranted  unless  personnel  are 
epidemiologically  linked  to  cases  of 
nosocomial  infection  (373).  In  instances 
where  thorough  epidemiologic 
investigation  has  implicated  personnel 
in  nosocomial  transmission,  cultures 
may  be  obtained  from  skin  lesions,  the 
pharynx,  rectum,  and  vagina;  GAS 
isolates  obtained  from  personnel  and 
patients  can  be  serotyped  to  determine 
strain  relatedness  (368).  Treatment  of 
personnel  carriers  needs  to  be 
individualized  because  (a)  experience  is 
limited  regarding  the  treatment  of 
personnel  carriers  implicated  in  GAS 
outbreaks;  and  (b)  carriage  of  the 
organism  by  personnel  may  be  recurrent 
over  long  periods  of  time  (364-366, 
369).  Contact  is  the  major  mode  of 
transmission  of  GAS  in  these  health  care 
settings.  Airborne  transmission  during 
outbreaks  has  been  suggested  by  several 
investigators,  and  some  have 
demonstrated  that  exercising  and 
changing  of  clothing  can  lead  to 
airborne  dissemination  of  GAS  frt>m 
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rectal  and  vaginal  carriage  (364,  369. 
370.  374).  Nosocomial  transmission  of 
GAS  to  personnel  can  be  prevented  by 
adherence  to  Standard  Precautions  or 
other  transmission- twsed  precautions  as 
needed  (1). 

Restriction  from  patient-care  activities 
and  food- handling  is  indicated  for 
personnel  with  GAS  infections  until  24 
hours  after  they  have  received 
appropriate  therapy.  However,  no  work 
restrictions  are  necessary  for  personnel 
who  are  colonized  with  GAS.  unless 
they  have  been  epidemiologically  linked 
to  transmission  of  infection  within  the 
facility. 

19.  Tuberculosis 

Nosocomial  transmission  of 
tuberculosis  (TB)  is  well  documented, 
but  such  transmission  in  the  United 
States  is  generally  low.  However,  the 
risk  may  be  increased  in  health  care 
facilities  located  in  communities  with 
(a)  high  rates  of  HIV;  (b)  high  numbers 
of  persons  from  TB-endemic  countries; 
and  (c)  communities  with  a  high 
prevalence  of  TB  infection  (376.  377).  In 
some  areas  in  the  USA,  the  incidence 
and  prevalence  of  multidrug-resistant 
^4ycobacterium  tuberculosis  (MDR-TB) 
also  have  increased,  and  nosocomial 
MDR-TB  outbreaks  have  occurred  (378- 
384).  The  increased  risk  of  occupational 
acquisition  of  TB  by  health  care 
personnel  has  been  reported  for  decades 
and  it  dramatically  decreased  following 
the  introduction  of  effective 
antituberculous  drugs  (385.  386).  Skin- 
test  conversion  rates  among  health  care 
personnel  following  routine  skin  testing 
have  ranged  from  0.11  %  to  10%. 
Among  health  care  personnel  with 
known  exposure  to  an  infectious  TB 
patient  or  involved  in  prolonged 
nosocomial  outbreaks  of  TB,  the  skin- 
test  conversion  rates  have  ranged  from 
18%  to  55%  (378-380.  383.  384.  386- 
393). 

The  transmission  of  TB  in  health  care 
facilities  has  been  primarily  caused  by 
incomplete  implementation  of 
recommended  TB  infection  control 
measures  (388).  In  1994.  CDC  published 
.  detailed  recommendations  for  the 
prevention  of  transmission  of  TB  in 
health  care  settings.  Guidelines  for 
Preventing  the  Traii'>mi8sion  of 
Mycobacterium  tuberculosis  in  Health 
Care  Facilities,  1994  (377).  A  summary 
of  the  recommendations  pertaining  to 
personnel  health  follow. 

a.  Strategies  for  prevention  of 
transmission  of  TB.  The  risk  of 
transmission  of  TB  to  or  from  personnel 
in  a  health  care  facility  varies  according 
to  the  type  and  size  of  the  facility,  the 
prevalence  of  TB  in  the  community,  the 
patient  population  served  by  the 


facility,  the  occupational  group  the 
person  represents,  the  area  of  the  facility 
where  the  person  works,  and  the 
effectiveness  of  the  facility's  TB-control 
program.  A  detailed  risk  assessment  is 
essential  in  identifying  the  nature  of  TB 
control  measures  that  are  appropriate 
for  a  particular  facility  as  well  as  for 
specific  areas  and  occupational  groups 
within  a  facility  (377,  394).  A  risk 
assessment  should  include  the 
following:  (a)  Review  of  the  community 
TB  profile:  (b)  review  of  the  number  of 
TB  patients  who  were  treated  in  each 
area  of  the  facility;  (c)  review  of  the 
drug-susceptibility  patterns  of  TB 
isolates  from  patients  treated  in  the 
facility;  (d)  an  analysis  of  purified 
protein  derivative iPPD)  skin-test  results 
of  health  care  personnel  by  work  area  or 
occupational  group;  (e)  an  evaluation  of 
infection  control  parameters  including 
isofation  policies,  laboratory  diagnostic 
capabilities,  and  antitubercular  therapy 
regimens;  (f)  an  observational  review  of 
TB  infection  control  practices;  and  (g) 
evaluation  of  the  function  and 
maintenance  of  environmental  controls 
(377). 

Transmission  of  TB  can  be  minimized 
by  developing  and  implementing  an 
effective  TB-control  program  based  on  a 
hierarchy  of  controls,  namely,  (a) 
administrative  controls,  (b)  engineering 
controls,  and  (c)  personal  respiratory 
protection  (377.  379.  381,  386,  388.  394. 
395). 

b.  TB  screening  program.  A 
tuberculosis  screening  program  for 
personnel  is  an  integral  p>art  of  a  health 
care  facility's  comprehensive  TB  control 
program.  The  screening  program  should 
be  based  on  the  facility  specific  risk 
assessment. 

Baseline  PPD  testing  of  all  personnel 
[including  personnel  with  a  history  of 
Bacille  Calmette-Guerin  vaccination 
(BCG)l  during  their  pre-employment 
physical  examination  or  when  applying 
for  hospital  privileges  will  identify 
personnel  who  have  been  previously 
infected.  For  the  baseline  testing  a  two- 
step  procedure  can  be  used  to  minimize 
the  likelihood  of  confusing  reactivity 
bom  au  old  infection  (boosting)  with 
reactivity  from  a  recent  infection 
(conversion).  Criteria  used  for 
interpretatioa  of  a  PPD  test  reaction  may 
vary  depending  on  the  (a)  purpose 
(diagnostic  or  epidemiologic]  of  the  test; 
(b)  prevalence  of  TB  infection  in  the 
population  being  tested;  (c)  immune 
status  of  the  host;  and  (d)  previous 
receipt  of  TB  immunization.  Detailed 
recommendations  have  been  published 
for  performing  and  interpreting  skin 
tests  (377.  396.  397). 

c.  Follow-up  evaluation.  The  risk 
assessment  will  identify  which  health 


care  personnel  have  the  potential  for 
exposure  to  M.  tuberculosis  and 
determine  how  frequently  they  should 
receive  PPD  testing.  At  minimum, 
annual  PPD  testing  is  indicated  for 
personnel  with  the  potential  for 
exposure  to  TB. 

ft  is  also  important  to  obtain  an  initial 
chest  x-ray  on  personnel  with  positive 
PPD-test  reactions,  documented  PPD- 
test  conversions,  or  pulmonary 
symptoms  suggestive  of  TB.  There  are 
no  data  to  support  the  use  of  routine 
chest  x-ray  examinations  on 
asymptomatic  PPD  test-negative 
personnel.  In  addition,  personnel  who 
have  positive  PPD-test  reactions  but  also 
received  adequate  preventive  treatment 
do  not  need  repeat  chest  films  unless 
they  have  pulmonary  symptoms 
suggestive  of  TB.  Repeat  chest  x-ray 
examinations  of  such  persons  have  not 
been  shown  to  be  beneficial  or  cost- 
effective  in  monitoring  persons  for 
development  of  disease.  However,  more 
frequent  monitoring  for  symptoms  of  TB 
may  be  considered  for  personnel  who 
convert  their  PPD  test;  those  persons,  if 
infected,  are  at  increased  risk  of 
developing  active  TB  (e.g..  HIV-infected 
or  otherwise  severely 
immunocompromised  persons). 

d.  Management  of  personnel  after 
exposure  to  TB.  It  is  important  to 
perform  PPD  tests  on  personnel  as  soon 
as  possible  after  TB  exposures  are 
recognized.  Such  immediate  PPD  testing 
establishes  a  baseline  by  which  to 
monitor  subsequent  PPD  tests.  A  PPD 
test,  performed  12  weeks  after  the  last 
exposure,  will  indicate  if  infection  has 
occurred.  Persons  already  known  to 
have  reactive  PPD  tests  need  not  be 
retested.  Personnel  with  evidence  of 
new  infection  (i.e.,  PPD-test 
conversions)  need  to  be  evaluated  for 
active  TB.  If  active  TB  is  not  diagnosed, 
preventive  therapy  should  be 
considered  (377). 

e.  Preventive  therapy.  For  workers 
with  positive  PPD  tests  who  were  likely 
exposed  to  drug-susceptible  TB, 
preventive  therapy  with  isoniazid  is 
indicated,  unless  there  are 
contraindications  to  such  therapy  (377, 
397).  Alternative  preventive  regimens 
have  l>een  proposed  for  persons  who 
have  positive  PPD  tests  following 
exposure  to  drug-resistant  TB  (398). 

/.  Work  restrictions.  Personnel  writh 
active  pulmonary  or  laryngeal  TB  may 
be  highly  infectious;  exclusion  from 
duty  is  indicated  until  they  are 
noninfectious.  If  peraonnel  are  excluded 
bom  duty  because  of  active  TB.  the 
facility  should  have  documentation 
from  their  health  care  providers  that 
penonnel  are  noninfectious  before  they 
are  allowed  to  return  to  dufy.  The 
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documentation  needs  to  include 
evidence  that  (a)  adequate  therapy  is 
being  received;  (b)  the  cough  has 
resolved;  and  (c)  three  consecutive 
sputum  acid-fast-bacilli  (AFB)  smears, 
collected  on  different  days,  are  negative. 
After  personnel  resume  duty  and  while 
they  remain  on  anti-TB  therapy, 
periodic  documentation  from  their 
health  care  providers  is  needed  to  show 
that  effective  drug  therapy  is  being 
maintained  for  the  recommended  time 
period  and  that  their  sputum  AFB 
smeara  continue  to  be  negative. 

Work  restrictions  are  not  necessary  for 
personnel  receiving  preventive 
treatment  for  latent  TB  (positive  PPD 
test  without  active  disease)  or  for 
personnel  with  latent  TB  who  do  not 
accept  preventive  therapy.  However, 
these  personnel  should  be  instructed  to 
seek  evaluation  promptly  if  they 
develop  symptoms  suggestive  of  TB. 

g.  Considerations  for  Bacille  Calmette- 
Guerin  Vaccine.  BCG  has  not  been 
routinely  used  in  the  United  States  to 
protect  health  care  personnel. 
Nevertheless,  because  of  the  resurgence 
of  TB  in  the  United  States  and  new 
information  about  the  protective  effect 
of  BCG  (399.  400),  the  role  of  BCG 
vaccination  in  the  prevention  and 
control  of  TB  in  the  country  has  been  re- 
evaluated (401).  The  following  is  a 
summary  of  the  (oint  statement  by  the 
Advisory  Council  for  the  Elimination  of 
Tubercuilosis  and  ACIP  regarding  the 
use  of  BCG  in  health  care  personnel. 

Two  recent  meta-analyses  of  18  and 
26  BCG  studies,  respectively,  indicate 
that  the  efficacy  of  BCG  vaccine  in 
preventing  serious  TB  in  children  is 
high  (>80%)  and  suggested  50%  efficacy 
in  adults  (399,  400);  however,  the 
protective  efficacy  of  tHe  vaccine  in 
adolescents  and  adults,  including  health 
care  personnel  and  HIV-infected 
children  and  adults,  has  not  been 
determined  (401). 

BCG  vaccination  may  be  indicated  for 
health  care  personnel  in  a  few 
geographic  areas  where  the  prevalence 
of  MDR-TB  is  high,  transmission  of  TB 
is  likely,  and  TB  infection  control 
measures^have  not  been  successful  in 
controlling  nosocomial  transmission 
(401).  BCG  vaccination  often  results  in 
local  adverse  effects  (such  as  muscular 
soreness,  erythema,  purulent  drainage, 
axillary  or  cervical  lymphadenopathy 
for  as  long  as  3  months  after 
vaccination);  serious  long-term 
complications  (such  as  musculoskeletal 
lesions,  multiple  lymphadenitis,  and 
disseminated  BCG  disease)  are 
infrequent  (402-404).  The  safety  of  BCG 
vaccination  in  immunocompromised 
populations  (i.e..  immimocompromised 
from  immune  deficiency  diseases.  HTV 


infection,  leukemia,  lymphoma,  or 
generalized  malignancy,  or 
immunosuppressed  as  a  result  of 
therapy  with  corticosteroids,  alkylating 
drugs,  antimetabolites,  or  radiation)  has 
not  been  determined  by  adequate 
epidemiologic  studies.  However, 
because  of  the  possibility  of 
disseminated  BCG  infection  in  such 
persons  (405-408),  BCG  vaccination  is 
not  recommended  for 
immunocompromised  personnel  (401). 
PPD  testing  is  not  contraindicated  for 
persons  who  have  received  BCG  vaccine 
and  can  be  used  to  support  or  exclude 
the  diagnosis  of  infection  with  M. 
tuberculosis  (401).  PPD-test  reactivity 
caused  by  BCG  vaccination  wanes  with 
time  (409-411)  and  is  imlikely  to  persist 
>10  years  after  vaccination  in  the 
absence  of  infection  with  M. 
tuberculosis  (409,  410).  After  a  p>erson 
has  been  vaccinated  with  BCG,  the 
presence  or  size  of  a  PPD-test  reaction 
caimot  be  used  as  a  predictor  of  BCG 
vaccine  efficacy  in  the  vaccine  recipient 
(412,  413).  or  as  a  determinant  as  to 
whether  the  reaction  is  caused  by 
infection  with  M.  tuberculosis  or  the 
prior  BCG  vaccination  (414).  However,  a 
BCG-vaccinated  person  who  has  a  PPD 
test  reaction  of  >10  mm  induration  is 
considered  infected  with  TB,  especially 
if  the  vaccinae  is  a  contact  of  a  pmson 
with  infectious  TB,  is  from  a  country 
with  high  prevalence  of  TB,  or  is 
continually  exposed  to  populations  in 
which  the  prevalence  of  TB  is  high 
(401). 

20.  Vaccinia  (Smallpox) 

Because  of  the  effective  uae  of 
smallpox  vaccine  (vaccinia  virus 
vaccine),  the  World  Health  Organization 
declared  the  world  free  of  smallpox  in 
1980.  The  smallpox  vaccine  licensed  for 
use  in  the  United  States  is  derived  bom 
infectious  vaccinia  virus.  After 
vaccination,  the  virus  can  be  cultured 
bom  the  vaccination  site  until  the  scab 
has  separated  from  the  skin  (2-21  days 
after  vaccination);  thus,  susceptible 
persons  may  acquire  vaccinia  from  a 
recenUy  vaccinated  person  (415-418). 
Covering  the  vaccination  site  and 
washing  hands  following  contact  with 
the  vaccination  site  (including 
bandages)  will  prevent  transmission. 
Recentiy,  recombinant  vaccinia  viruses 
have  been  engineered.  There  is  a 
theoretical  risk  that  transmission  could 
occur  bom  contact  with  contaminated 
dressings  or  by  contact  with 
recombinant  vaccine,  but  no  such 
transmission  has  been  reported  among 
personnel  who  provide  care  to  the 
recombinant  vaccine  recipients. 
Infections  also  have  been  reported 
among  laboratory  personnel  who  handle 


viral  cultures  or  materials  contaminated 
with  vaccinia  or  recombinant  viruses 
(16. 155). 

Smallpox  vaccination  is  indicated  for 
personnel  who  work  direcdy  with 
orthopox  viruses  (e.g.,  monkeypox, 
vaccinia,  variola)  or  in  animal-care  areas 
where  orthopox-viruses  are  studied.  In 
selected  instances,  vaccination  may  be 
considered  for  personnel  who  provide 
care  to  recipients  of  recombinant 
vaccinia  vaccine  (7,  16).  Personnel  who 
receive  the  vaccine  may-continue  ta 
have  contact  with  patients  if  the 
vaccination  site  is  covered  and 
handwashing  is  maintained  (16). 

21.  Varicella 

Nosocomial  transmission  of  varicella- 
zoster  virus  (VZV)  is  well  recognized 
(419-430).  Sources  for  nosocomial 
exposures  have  included  patients, 
health  care  personnel,  and  visitors 
(including  the  children  of  personnel) 
with  either  varicella  or  herpes  zoster. 

All  susceptible  adults  in  nealth  care 
settings  are  at  risk  for  varicella  and  its 
complications.  However,  certain 
persons  are  at  higher  risk  for  severe 
disease  and  secondary  complications; 
they  include  pregnant  women, 
premature  infants  bom  to  varicella- 
susceptible  mothers;  infants  bom  at  <28 
weeks  gestation  or  weighing  1000 
grams,  regardless  of  maternal  immime 
status;  and  immunocompromised 
patients  (11).  During  1990-1994,  while 
<5%  of  varicella  cases  occurred  among 
adidts  20  years  old,  they  accounted  for 
55%  of  varicella-related  deaths. 

The  incubation  period  for  varicella  is 
ustially  14  to  16  days,  but  may  be  from 
10  to  21  days  after  exposure.  In  persons 
who  receive  postexposure  varicella- 
zoster  immune  globulin  the  incubation 
period  may  be  up  to  28  days  after 
exposure.  Transmission  of  infection 
may  occur  fix>m  2  days  before  onset  of 
rash  and  usually  up  to  5  days  after  rash 
onset,  although,  in 

immunocompromised  persons  ^ 

transmission  may  occur  during  the 
period  of  eruption  of  lesions  (431). 

It  is  generally  advisable  to  allow  only 
personnel  who  are  immune  to  varicella 
to  take  care  of  patients  with  VZV. 
Because  of  the  possibilify  of 
transmission  to  and  development  of 
severe  illness  in  high-risk  patients, 
personnel  with  localized  zoster  should 
not  take  care  of  such  patients  until  all 
lesions  are  dry  and  crusted  (11, 432). 
Personnel  with  localized  zoster  may  not 
transmit  infection  to  immunocompetent 
patients  if  their  lesions  can  be  covered. 
However,  some  institutions  may 
exclude  personnel  with  zoster  from 
work  until  their  lesions  dry  and  crust 
(428). 
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VZV  is  transmitted  by  the  contact 
with  infected  lesions  and,  in  hospitals, 
airborne  transmission  from  patients 
with  varicella  or  zoster  to  susceptible 
persons  who  had  no  direct  contact  with 
the  infected  patient  has  occurred  (432- 
436).  Adherence  to  Airborne  and 
Standard  Precautions  when  caring  for 
patients  with  known  or  suspected  VZV 
infection  can  reduce  the  risk  of 
transmission  to  personnel  (1). 
Management  of  clusters  of  VZV 
infection  in  health  care  settings  also 
generally  includes  (a)  isolation  of 
patients  with  varicella  and  of  exposed 
susceptible  patients  (1);  and  (b)  control 
of  air  flow  (negative  pressure)  in 
isolation  rooms  (435—437). 

a.  Varicella  screening  and 
vaccination.  Serologic  tests  have  been 
used  to  assess  the  accuracy  of  reported 
histories  of  chickenpox  (299,  429,  438- 
440).  In  adults,  a  history  of  varicella  is 
highly  predictive  of  serologic  immunity 
(97%  to  99%  seropositive).  The  majority 
of  adults  who  have  negative  or 
uncertain  histories  of  varicella  are  also 
seropositive  (71%  to  93%).  In  health 
care  institutions,  serologic  screening  of 
personnel  who  have  negative  or 
uncertain  histories  is  likely  to  be  cost 
effective,  depending  on  the  relative 
costs  of  the  test  and  vaccine  (7, 11). 

A  variety  of  methods  have  been  used 
for  detecting  of  varicella  antibody,  but  a 
commercially  available  latex 
agglutination  test  will  provide  prompt, 
sensitive  and  specific  serologic  results 
at  a  reasonable  cost.  Routine  testing  for 
varicella  immunity  following 
vaccination  is  not  necessary  because 
99%  of  persons  are  seropositive  after  the 
second  dose.  Moreover,  seroconversion 
does  not  always  result  in  full  protection 
against  disease.  However,  testing 
vaccinees  following  exposures  may  be 
warranted.  In  addition,  vaccinated 
persons  who  are  exposed  to  varicella 
but  lack  antibody  may  be  retested  in  5- 
6  days  to  determine  if  they  are  antibody 
positive  after  the  second  test  and, 
therefore,  unlikely  to  develop  varicella 

(11). 

In  March  1995,  a  live  attenuated 
varicella  vaccine  was  licensed  for  use  in 
the  United  States.  Administration  of 
varicella  vaccine  is  recommended  for  all 
susceptible  health  care  personnel, 
especially  those  who  will  have  close 
contact  with  persons  at  high  risk  for 
serious  complications  (11,  293,  441, 
442).  Effective  varicella  vaccination 
programs  require  two  doses  of  vaccine 
to  achieve  high  seroconversion  rates  in 
adults  (441);  the  need  for  and  response 
to  booster  doses  of  vaccine  are 
unknown.  Vaccination  provides 
approximately  70%  protection  against 
infection  and  95%  protection  against 


severe  disease  in  follow-up  from  7-10 
years  after  vaccination  (11).  Cases  of 
varicella  have  occurred  among 
vaccinees  following  exposure  to  wild- 
type  virus  ("breakthrough  infection"). 
Data  ftt>m  vaccine  trials  indicate  that 
1%  to  4%  of  vaccine  recipients  per  year 
develop  chickenpox,  depending  on  the 
vaccine  lot  and  interval  following 
vaccination  (7,  11).  However,  vaccinated 
persons  have  milder  disease  (e.g., 
afebrile;  a  mean  of  50  skin  lesions 
which  are  often  not  vesicular;  and 
shorter  duration  of  illness)  compared 
with  unvaccinated  individuals  (e.g., 
febrile  with  several  hundred  vesicular 
lesions)  (443,  444),  and  are  less  likely  to 
transmit  disease  than  unvaccinated 
persons. 

The  rate  of  transmission  of  disease 
from  vaccinees  who  contract  varicella  is 
low  for  vaccinated  children,  but  has  not 
been  studied  in  adults.  Active 
surveillance  for  1  to  8  years  following 
vaccination  of  2141  children  between 
1981  and  1989  in  10  different  trials  (7) 
resulted  in  reports  of  breakthrough 
infections  in  78  children,  which  further 
resulted  in  secondary  cases  in  12.2% 
(11/90)  of  vaccinated  siblings.  Illness 
was  mild  in  both  index  and  secondary 
cases.  There  also  has  been  a  report  of 
transmission  from  a  vaccinated  child,  in 
whom  breakthrough  disease  occurred,  to 
a  susceptible  mother  (7). 

All  information  currently  available  on 
vaccine  efficacy  and  the  persistence  of 
antibody  in  vaccinees  is  based  on 
research  conducted  in  settings  where 
infection  is  highly  prevalent  and  not 
affected  by  the  wide  use  of  vaccine. 
Thus,  the  extent  to  which  the  protection 
provided  by  vaccination  has  been 
increased  by  boosting  from  exposure  to 
natural  virus  and  whether  longer  term 
immunity  may  wane  as  the  prevalence 
of  natural  VZV  decreases  are  unknown. 

b.  Transmission  of  vaccine  virus.  In 
clinical  trials,  3.8%  of  children  and 
5.5%  of  adolescents  and  adults 
developed  a  non-localized  rash  (median, 
5  lesions)  after  the  first  injection,  and 
0.9%  of  adolescents  and  adults 
developed  a  non-localized  rash  after  the 
second  injection.  Available  data  suggest 
that  healthy  children  have  limited 
potential  to  transmit  vaccine  virus  to 
susceptible  contacts  (estimated  to  be 
<1%),  but  that  the  risk  oj  transmission 
from  immunocompromised  vaccinees  is 
higher  and  possibly  related  to  the 
occurrence  of  rash  following 
vaccination  (445,  446).  Tertiary 
transmission  of  vaccine  virus  to  a 
second  healthy  sibling  of  a  vaccinated 
leukemic  child  has  also  occurred  (99). 
These  data  suggest  that  healthy 
vaccinated  individuals  have  a  very 
small  risk  of  transmitting  vaccine  virus 


to  their  contacts;  this  risk  may  be  higher 
in  those  who  develop  a  varicella-like 
rash  following  vaccination. 

Although  the  risk  of  transmission  of 
vaccine  virus  from  vaccinees  is  not 
known,  the  risk,  if  any,  appears  to  be 
very  low  and  the  benefits  of  vaccinating 
susceptible  health  care  personnel 
clearly  outweigh  this  potential  risk.  As 
a  safeguard,  institutions  may  wish  to 
consider  precautions  for  vaccinated 
personnel  who  develop  a  rash  or  who 
will  have  contact  with  susceptible 
persons  at  high  risk  for  serious 
complications. 

c.  Management  of  health  care 
personnel  exposed  to  varicella.  When 
unvaccinated  susceptible  personnel  are 
exposed  to  varicella,  they  are  potentially 
infective  10  to  21  days  alter  exposure 
and  exclusion  from  duty  is  indicated 
from  the  10th  day  after  the  first 
exposure  through  the  21st  day  after  the 
last  exposure,  or  if  varicella  occurs, 
until  all  lesions  dry  and  crust  (Table  3) 
(248). 

If  vaccinated  health  care  personnel 
are  exposed  to  varicella,  they  may  be 
serotested  immediately  after  exposure  to 
assess  the  presence  of  antibody  (442).  If 
they  are  seronegative  they  may  be 
excluded  ftt>m  duty  or  monitored  daily 
for  development  of  symptoms. 
Exclusion  frtim  duty  is  indicated  if 
symptoms  (fever,  upper  respiratory, 
and/or  rash)  develop. 

Vaccination  should  be  considered  for 
exposed  unvaccinated  health  care 
personnel  without  documented 
immunity  (430,  442).  However,  because 
the  efficacy  of  postexposure  vaccination 
is  unknown,  persons  vaccinated 
following  an  exposure  should  be 
managed  as  previously  recommended 
for  unvaccinated  persons. 

The  use  of  postexposure  varicella 
zoster  immune  globulin  (VZIG)  is  not 
recommended  for  routine  use  among 
immunocompetent  health  care 
personnel  (11).  VZIG  can  be  costly,  does 
not  necessarily  prevent  varicella,  and 
may  prolong  the  incubation  period  by  a 
week  or  more,  thus  extending  the  time 
that  personnel  will  be  restricted  ftx>m 
duty.  The  use  of  VZIG  may  be 
considered  for  immunocompromised 
(e.g.,  HIV-infected)  or  pregnant  health 
care  personnel  (11,  447).  Postexposure 
use  of  acyclovir  may  be  eftective  and 
less  costly  than  the  use  of  VZIG  in  some 
susceptible  persons  (447).  However, 
additional  data  concerning  the  efficacy 
of  acyclovir  for  postexposure 
prophylaxis  are  needed  before  such  use 
can  be  recommended  (7, 11. 430. 448). 

22.  Viral  Respiratory  Infections 

Viral  respiratory  infections  are 
common  problems  in  health  care 
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settings.  Nosocomial  respiratory 
infections  can  be  caused  by  a  number  of 
viruses,  including  adenoviruses, 
influenza  virus,  parainfluenza  viruses, 
respiratory  syncytial  virus  (RSV),  and 
rhinoviruses.  Because  influenza  and 
RSV  substantially  contribute  to  the 
morbidity  and  mortality  associated  with 
viral  pneumonia  and  both  have  been 
well  studied  epidemiologically,  this 
section  focuses  on  prevention  of  these 
two  viral  infections  among  personnel. 
Additional  information  on  influenza 
and  RSV  can  be  found  in  the  Guideline 
for  Prevention  of  Nosocomial 
Pneumonia  (449). 

a.  Influenza.  Nosocomial  transmission 
of  influenza  has  been  reported  in  acute 
and  long-term  care  facilities  (450—455). 
Transmission  has  occurred  bom 
patients  to  health  care  personnel  (452, 
454),  bom  health  care  personnel  to 
patients  (456),  and  among  health  care 
persoiwel  (455,  457-462) . 

Influenza  is  believed  to  be  transmitted 
from  person  to  person  by  direct 
deposition  of  virus  laden  large  droplets 
onto  the  mucosal  surfaces  of  the  upper 
respiratory  tract  of  an  individual  diuing 
close  contact  with  an  infected  person,  as 
well  as  by  droplet  nuclei  or  small- 
particle  aerosols  (19,  279,  463).  While 
the  extent  of  transmission  by  virus- 
contaminated  hands  or  fomites  is  not 
known,  it  is  not  the  primary  mode  of 
transmission  (463). 

The  incubation  period  of  influenza  is 
usually  1-5  ^ys,  and  the  period  of 
greatest  communicability  is  during  the 
first  3  days  of  illness.  However,  virus 
can  be  shed  before  the  onset  of 
symptoms  and  up  to  7  days  after  illness 
onset  (464—466).  Persons  at  greatest  risk 
for  influenza-related  complications 
include  (a)  persons  ^5  years  of  age;  (b) 
residents  of  nursing  homes  and  other 
chronic-care  facilities;  (c)  persons  with 
chronic  pulmonary  or  cardiovascular 
conditions;  and  (d)  persons  with 
diabetes  mellitus  (15).  Adherence  to 
Droplet  Precautions  may  prevent 
nosocomial  transmission  (1). 

Administration  of  influenza  vaccine 
to  health  care  personnel,  including 
pregnant  women  (7),  before  the 
beginning  of  each  influenza  season  can 
help  to  (a)  reduce  the  risk  of  influenza 
infection  to  health  care  personnel;  (b) 
prevent  transmission  of  influenza  from 
personnel  to  persons  at  high  risk  of 
complications;  and  (c)  reduce  personnel 
absenteeism  during  community 
outbreaks.  Innovative  methods  may  be 
needed  to  increase  influenza 
immunization  rates  among  health  care 
persoimel  (467).  Immunization  rates 
may  also  be  increased  by  (iroviding  data 
to  health  care  personnel  on  the  low  rates 


of  systemic  reactions  to  influenza 
vaccine  among  healthy  adults  (468). 

Ehiring  institutional  outbreaks  of 
influenza,  prophylactic  antiviral  agents 
(e.g.,  amantadine  and  rimantadine)  may 
be  used  in  conjunction  with  influenza 
vaccine  to  reduce  the  severity  and 
duration  of  illness  among  unvaccinated 
health  care  personnel.  Amantadine  and 
rimantadine  may  be  administered  for  2 
weeks  following  personneWaccination 
or,  in  unvaccinated  personnel,  for  the 
duration  of  influenza  activity  in  the 
community  (15,  449.  469,  470). 

b.  Respiratory  Syncytial  Virus  (RSV). 
Nosocomial  transmission  of  RSV  is 
greatest  during  the  early  winter  when 
community  RSV  outbreaks  occur; 
patients,  visitors,  and  health  care 
personnel  may  transmit  the  virus  in  the 
health  care  setting.  RSV  infection  is 
most  common  among  infants  and 
children,  who  are  likely  to  develop 
more  severe  disease.  Because  RSV 
infection  can  also  occur  simultaneously 
with  other  respiratory  viruses,  it  may  go 
unrecognized  (471. 472).  Nosocomial 
transmission  has  been  reported  most 
frequently  among  newborn  and 
pediatric  patients  (473.  474),  but 
outbreaks  associated  with  substantial 
morbidity  and  mortality  have  been 
reported  among  adults  in  bone  marrow 
transplant  centers  (475),  intensive  care 
units  (476),  and  long-tram  care  fiacilities 
(477,  478). 

RSV  is  present  in  large  numbers  in  the 
respiratory  secretions  of  symptomatic 
persons  infected  with  the  vims  and  can 
be  transmitted  directly  via  large  droplets 
during  close  contact  with  such  persons, 
or  indirectly  via  hands  or  fomites  that 
are  contaminated  with  RSV.  Piands  can 
become  contaminated  through  handling 
of  infected  persons'  respiratory 
secretions  or  contaminated  fomites,  and 
transmit  RSV  by  touching  the  eyes  or 
nose  (449).  The  incubation  period 
ranges  bom  2-8  days;  4-6  days  is  most 
common.  In  general,  infected  persons 
shed  the  virus  for  3-8  days,  but  young 
infants  may  shed  virus  for  as  long  as  3- 
4  weeks.  Adherence  to  Contact 
Precautions  effectively  prevents 
nosocomial  transmission. 

c.  Woric  restrictions.  Because  large 
numbers  of  personnel  may  have  viral 
respiratory  illnesses  during  the  winter, 
it  may  not  be  possible  to  restrict 
infected  personnel  from  all  patient-care 
duties.  Nevertheless,  it  may  be  prudent 
to  restrict  persoimel  with  acute  viral 
respiratory  infections  from  the  care  of 
high-risk  patients  during  community 
outbreaks  of  RSV  and  influenza  (479, 
480). 


E.  Pregnant  Personnel 

Immunologic  changes  occur  during  . 
pregnancy,  primarily  depression  of 
certain  aspects  of  cell-mediated 
immunity  such  as  decreased  levels  of 
helper  T  cells.  These  changes  permit 
fetal  development  without  rejection  but 
generally  do  not  increase  maternal 
susceptibility  to  infectious  diseases. 
Occupational  acquisition  of  infections  is 
of  special  concern  to  female  health  care 
personnel  of  childbearing  age  for  several 
reasons.  Some  infections,  such  as 
varicella,  may  be  more  severe  during 
pregnancy.  Transplacental  infection 
with  viruses  such  as  parvovirus, 
varicella,  and  rubella  has  been 
associated  with  abortion,  congenital 
anomaly,  and  mental  retardation.  Other 
diseases  in  which  the  infectious  agent 
may  be  transmitted  to  the  fetus  iitclude 
cytomegalovirus,  hepatitis  B,  herpes 
simplex,  influenza,  and  measles.  In 
addition,  certain  drugs  used  to  treat  or 
prevent  some  infections,  for  example 
tuberculosis,  may  be  contraindicated 
during  pregnancy. 

In  general,  pregnant  health  care 
personnel  do  not  have  an  increased  risk 
of  acquiring  infections  in  the  workplace. 
The  risks  to  pregnant  personnel  and 
methods  for  prevention  are  discussed  in 
the  various  sections  of  this  document 
and  are  summarized  in  Table  6.  Female 
personnel  of  childbearing  age  should  be 
strongly  encouraged  to  receive 
immunizations  for  vaccine-preventable 
diseases  prior  to  pregnancy.  Such 
personnel  may  also  decrease  their  risk 
of  acquiring  infection  by  adhering  to 
appropriate  infection  control  practices, 
including  Standard  Precautions  when 
caring  for  all  patients.  Additional 
information  on  occupational  risks  for 
pregnant  health  care  personnel  has  been 
published  elsewhere  (480-482). 

F.  Laboratory  Personnel 

Despite  the  availability  of  improved 
engineering  controls,  work  practices, 
and  personal  protective  equipment, 
laboratory  personnel  remain  at  risk  for 
occupational  acquisition  of  infectious 
agents  (3. 16,  48, 144. 155.  235.  483. 
484).  Furthermore,  newer  technologies 
that  require  the  use  of  large  and/or 
concentrated  specimens  may  further 
increase  the  risk  of  occupationally 
acquired  infections  among  laboratory 
personnel  (485). 

In  a  review  of  laboratory-acquired 
infections  bom  1950-1974  >4000 
laboratory  associated  infections  were 
documented  in  the  United  States  (483) 
the  10  most  commonly  reported 
infections  were  brucellosis,  Q  Fever, 
hepatitis,  especially  hepatitis  B,  typhoid 
fever,  tularemia,  tuberculosis. 
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dennatomycosis,  Venezuelan  equine 
encephalitis,  psittacosis,  and 
coccidioidomycosis.  However, 
laboratory-associated  infections  also 
have  been  due  to  a  wide  variety  of  other 
pathogens  (155,  483,  484).  More 
recently,  viral  agents  have  accounted  for 
a  larger  proportion  of  laboratory 
associated  infections  than  have  bacterial 
infiections  (484-489). 

Laboratory  personnel  may  acquire 
infisction  by  aerosolization  of 
specimens,  mouth  pipetting,  or 
percutaneous  injury.  Information  on  the 
risks  of  laboratory-associated  infections 
and  appropriate  biosafety  procedures 
and  precautions  for  laboratories  have 
been  published  (3,  4,  485,  490-492). 

In  addition  to  biosafety  precautions, 
preventive  measures  (e.g., 
immunizations  and  postexposure 
prophylaxis)  also  may  be  indicated  for 
laboratory  personnel  who  handle 
infectious  agents.  In  this  document, 
disease  specific  information  and 
guidance  are  provided  for  prevention  of 
laboratory-associated  infections  and  for 
management  of  laboratory  personnel 
exposed  to  infectious  agents.  Health 
care  institutions  need  to  ensure  that 
laboratory  personnel  who  may  be 
exposed  to  infectious  agents  are  well 
informed  about  the  risks  of  acquiring 
infections  and  biosafety  procedures  to 
prevent  transmission  of  infectious 
agents. 

G.  Emergency  Response  Personnel 

Emergency  medical  technicians, 
firemen,  policemen,  and  others  who 
attend  to  and  transport  patients  to  the 
hospital  may  be  exposed  to  recognized 
or  undiagnosed  transmissible  infectious 
diseases  in  the  patients  with  whom  they 
come  in  contact.  SubtiUe  B  (42  U.S.C. 
300ff-80)  of  the  1990  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  requires  the 
establishment  of  notification  systems  in 
each  State  to  ensure  that  emergency 
response  employees  (including 
emergency  medical  technicians, 
firefighters,  and  the  like)  are  informed 
when  they  have  been  exposed  to  an 
emergency  medical  patient  with  an 
infectious,  potentially  fatal  disease  such 
as  HIV  or  meningococcemia.  CDC 
published  a  list  of  diseases  for  which 
emergency  response  employees  must  be 
informed  of  an  exposure  (493). 

H.  Latex  Hypersensitivity 

Since  the  introduction  of  Universal 
Precautions,  the  use  of  latex  gloves  has 
become  commonplace  in  health  care 
settings  (494,  495).  The  increased  use  of 
latex  gloves  has  been  accompanied  by 
increasing  reports  of  allergic  reactions  to 


natvu^l  rubber  latex  among  health  care 
personnel  (496-501). 

Natural  rubber  latex  is  a  combination 
of  heat  and  water-soluble  proteins 
derived  from  the  tree  Hevea  braziliensis. 
However,  total  protein  concentrations 
and  allergenicity  are  not  always  direcUy 
correlated  (502),  suggesting  that  total 
protein  concentrations  are  not 
necessarily  a  measure  of  the  allergenic 
properties  of,latex  gloves.  Latex  gloves 
may  be  labeled  "hypoallergenic",  but 
this  designation  refers  to  nonlatex 
additives  in  gloves  and  does  not  reflect 
reduced  allergenicity  to  latex  (503).  In 
one  study,  nearly  50%  (11/24)  of  the 
lots  of  hypoallergenic  gloves  tested  had 
measurable  latex  allergen  (504).  The 
FDA  has  proposed  labeling  of  all  the 
medical  devices  that  contain  natural 
rubber  latex  (505).  Also,  the  total 
protein  content  of  latex  gloves  may  vary 
considerably  from  brand  to  brand  and 
lot  to  lot  (502,  504).  Currentiy,  the 
amount  of  latex  allergen  exposure 
required  to  produce  sensitization  or  to 
elicit  reactions  in  previously  sensitized 
persons  is  unknown. 

Another  recognized  contributor  to 
latex  sensitization  and  reactions  is  the 
powder  or  cornstarch  used  as  a 
lubricant  for  gloves.  Levels  of 
extractable  protein  and  allergen  in  a 
given  glove  have  been  shown  to  be 
correlated  with  the  presence  of  powder. 
Powdered  gloves  have  higher  levels  of 
these  proteins  than  powder-free  gloves. 
Also,  investigators  have  demonstrated 
that  latex  proteins  adhere  to  the  powder 
on  gloves  and  that  aerosolized  latex 
protein-powder  particles  can  provoke 
allergic  respiratory  symptoms  if  inhaled 
by  a  latex-sensitive  individuals  (506); 
similar  adherence  has  not  been  detected 
with  powdered  vinyl  gloves.  In  one 
study,  personnel  wearing  powdered 
latex  gloves  had  a  significantly  higher 
rate  of  reaction  than  did  workers  who 
wore  washed  latex  gloves,  from  which 
the  powder  had  been  removed  (60%  vs 
28%);  none  of  these  workers  had 
positive  skin-test  reactions  to  industrial 
or  commercial  cornstarch  or  powder 
(497).  Although  many  health  care 
personnel  or  clinicians  may  implicate 
the  powder  or  cornstarch  on  gloves  as 
the  cause  of  their  reactions,  documented 
reactions  to  cornstarch  powder  are  rare. 

Reactions  to  latex  gloves  may  be 
localized  or  systemic  and  include 
dermatitis,  conjunctivitis,  rhinitis, 
urticaria,  angioedema.  asthma,  and 
anaphylaxis  (507-510).  The  majority  of 
local  reactions  associated  with  latex 
glove  use  are  not  immunologically 
mediated  and  result  from  chemicals 
(e.g..  thiurams,  carbamates, 
mercaptobenzothiazole, 
phenylenediamine),  accelerants  or 


antioxidants  added  to  gloves  during 
manufacturing  (495,  500,  511-513).  It 
may  be  difficult  to  differentiate  irritant 
reactions  from  allergic  contact 
dermatitis  reactions.  Both  may  be 
manifiested  by  itching,  dryness, 
erythema,  bleeding,  or  scaling  of  the 
hands.  Nevertheless,  neither  of  the  types 
of  local  reactions  to  latex  gloves  are 
good  predictors  of  latex  allergy  (496. 
514):  only  a  subset  of  health  care 
personnel  reporting  glove-associated 
skin  irritation  will  have 
immunoglobulin  E  (IgE)  antibodies 
specific  for  latex  (511,  515-517). 

In  contrast,  systemic  reactions  to 
natural  rubber  latex,  including  urticaria, 
are  mediated  by  anti-latex  IgE 
antibodies  (507,  518,  519]  and  may 
result  from  direct  skin  contact  or  from 
exposure  to  airborne  latex  allergen 
adsorbed  to  glove  powder.  Occupational 
asthma  from  latex  is  becoming 
increasingly  recognized  (518,  520-522). 
Asthmatic  responses  to  latex  may  occur 
early  (<8  hours)  or  late  (>8  hours) 
following  exposure  (523-525). 

Local  reactions  (i.e.,  irritant  or  allergic 
contact  dermatitis)  account  for  the 
majority  of  reported  reactions  among 
health  c»re  personnel  (496,  499).  The 
risk  of  progression  from  localized  to 
systemic  reactions  is  unknown. 

a.  Prevalence  and  risk  factors.  In 
studies  of  health  care  personnel,  tiie 
reported  prevalence  of  IgE-mediated 
allergy  to  latex  vary  considerable 
ranging  from  2.9%-17%.  The  broad 
range  of  prevalence  rates  reported  likely 
represent  differences  in  the  personnel 
groups  studied  and  the  methods  used 
for  estimating  sensitization  or  allergy 
(516,  517,  520,  526,  527).  The 
prevalence  detected  in  some  studies 
also  has  been  biased  by  enrollment  or 
testing  of  only  symptomatic  personnel 
(497,  501).  However,  it  is  estimated  that 
a  minority  of  health  care  personnel, 
even  if  symptomatic,  seek  medical 
evaluation  or  treatment  for  latex-allergic 
conditions.  Thus,  the  true  prevalence  of 
these  reactions  among  health  care 
personnel  is  unknown. 

The  prevalence  of  sensitization  to 
latex  among  health  care  personnel  has 
been  shown  to  vary  by  job  category  and 
by  location  within  a  facility  (499,  527). 
In  one  study  of  224  health  care 
personnel,  the  overall  prevalence  of 
skin-prick  reactivity  to  latex  was  17%, 
but  ranged  from  0%  (0/17)  among 
housekeepers/clerical  workers  to  38% 
(5/13)  among  dental  residents/assistants 
(499).  In  another  survey  of  512  health 
care  personnel,  the  prevalence  among 
physicians  (6.5%  [7/108])  was  greater 
than  that  among  nurses  (2.2%  [7/325]) 
or  other  hospital  personnel  (1.3%  [1/ 
79]).  Also,  operating  room  personnel 
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(6.2%  [9/145])  were  significanUy  more 
likely  to  be  sensitized  than  were 
personnel  assigned  to  general  wards  or 
laboratories  (1.6%  [6/367]);  operating 
room  nurses  had  a  four  fold  Ugher 
prevalence  than  did  general  ward  nurses 
(5.6%  vs  1.2%)  (527).  Measurable  levels 
of  latex  aeroallergen  have  been  detected 
in  the  breathing  zones  of  operating  room 
personnel  and  may  vary  as  much  as  100- 
fold,  depending  on  the  invasiveness  of 
the  procedure  and  frequency  of  glove 
changes  (528). 

Several  factors  have  been  linked  with 
latex  sensitization  among  health  care 
personnel,  including  the  presence  of 
Dther  allergic  conditions  (e.g.,  asthma, 
eczema,  hay  fiaver)  (496.  514,  516.  517, 
520.  526.  527),  nonwhite  race  (79,  S26), 
elevated  total  IgE  levels  (517),  allergy  to 
cosmetic  powders  or  foods  (529),  years 
or  status  (full  vs  part-time)  of 
employment,  and  frequency  and/or 
duration  of  glove  use  (496,  514,  520, 
527).  Coexistent  allergy  to  certain  fruits 
(e.g..  bananas  [(530.  531)].  avocados 
[(532,  533),  pears,  and  chestnuts  (534)) 
also  has  been  described  in  latex-allergic 
health  care  personnel. 

Skin  irritation,  eczematous  dermatitis 
(514.  527)  (conditions  that  may  allow 
passage  of  latex  proteins  through  the 
skin),  and  use  of  other  latex  products 
(e.g..  condoms,  diaphragms)  have  not 
been  consistentiy  linked  to  latex 
sensitization  in  health  care  perspnnel. 

b.  Diagnosis/identification.  Diagnosis  , 
of  personnel  with  latex  allergy  relies 
largely  on  a  clinical  history  of 
symptoms  elicited  by  exposure  to  latex 
products  (e.g.,  balloons,  gloves).  Clinical 
symptoms,  such  as  urticaria,  may  be 
good  predictors  of  IgE-medicated  allergy 
(514.517). 

A  variety  of  methods  have  been  used 
to  aid  in  the  identification  of  latex- 
allergic  persons;  most  are  experimental 
and  have  not  been  approved  for  clinical 
use.  Skin-prick  testing  (SPT)  may  be  the 
most  sensitive  method  for  diagnosis  of 
IgE-mediated  allergy,  but  no 
standardized  FDA-approved  antigen  is 
currentiy  available  in  the  United  States 
for  detection  of  latex-specific  IgE 
antibodies.  Moreover,  the  use  of  some 
skin  test  reagents  in  highly  sensitized 
persons  have  been  associated  with 
adverse  outcomes  (535),  suggesting  that 
these  nonstandardized  reagents  may  not 
be  safe  for  routine  use.  In  Europe,  where 
a  standardized  SPTallergen  has  been 
developed,  SPT  has  been  used 
successfully. 

Currentiy,  only  one  immunoassay  has 
been  FDA  approved  for  detection  of 
latex-specific  IgE  antibodies  in  blood. 
The  FDA  has  recommended  that  this 
assay  be  used  as  a  confirmatory  test, 
rather  than  screening,  for  persons  in 


whom  latex  allergy  is  suspected,  based 
on  clinical  history  and  findings.  Levels 
of  detectable  antibody  appear  to  be 
associated  with  symptoms  (497,  517), 
but,  as  with  other  allergens,  the 
correlation  between  serum 
concentrations  of  latex-specific  IgE 
antibodies  and  symptom  severity  is 
unpredictable  (497, 514).  Clinical 
screening,  in  which  the  worker  is 
questioned  about  allergy  to  latex 
products  and  risk  factors  for  latex 
allergy,  may  help  to  identify  those  in 
whom  further  diagnostic  testing  should 
be  considered. 

c.  Prevention  strategies.  Avoiding 
latex  products  remains  the  eomerstone 
of  preventing  sensitization  (primary 
prevention)  and  reactions  (secondary 
prevention)  to  natural  rubber  latex 
products.  Proposed  strategies  to  reduce 
the  risk  of  reactions  to  natural  rubber 
latex  have  included  the  use  of  the 
following:  (a)  nonlatex  (e.g.,  vinyl) 
products  alone  or  in  combination  (with 
vinyl  or  cloth  liners)  with  latex  gloves; 
(b)  powder-free  latex  gloves;  (c) 
powdered  latex  gloves  washed  to 
remove  powder;  and  (d)"low  protein" 
latex  gloves.  However,  none  of  these 
interventions  has  been  prospectively 
studied  in  controlled  trials  to  assess  its 
cost-eSectiveness  or  efficacy  in 
preventing  sensitization  or  reactions. 

Because  latex  proteins  can  be 
aerosolized  when  powdered  gloves  are 
donned  or  removed,  systemic  symptoms 
caused  by  latex  aeroallergens  may  not 
be  alleviated  by  simply  avoiding  latex 
products,  particularly  if  co-workers  of 
the  affected  worker  continue  to  use 
powdered  latex  gloves.  Aldiough  the 
risk  of  a  worker's  exposure  is  greatest 
when  gloves  are  donned  or  removed, 
allergenic  proteins  also  may  settie  on 
environmental  sur&ces,  surgical  gowns, 
or  other  clothing  and  become 
resuspended.  The  use  of  powder-free  or 
low  protein  gloves  appears  to  more 
effective  and  less  costly  than  either 
laminar  ilow  or  hi^-efficiency 
particulate  air-filtered  glove-changing 
stations  in  reducing  latex  aeroallergens 
(528).  For  personnel  with  systemic 
manifestations  to  latex,  workplace 
restriction  or  reassignment  may  be 
necessary.  ^■ 

/.  The  Americans  With  Disabilities  Act 

The  Americans  with  Disabilities  Act 
(ADA)  provides  guidelines  for  hiring 
and  placing  employees  with  disabilities 
as  defined  in  the  Act  (536-539).  In 
general,  employers  must  assess 
applicants  for  their  qualificatiotis  to 
perform  the  tasks  inherent  to  the  job  for 
which  the  employee  is  being 
considered.  Applicants  may  be  asked 
about  their  ability  to  perform  specific 


job  functions,  but  may  not  be  asked 
about  the  existence,  nature,  or  severity 
of  a  disability.  Employers  must  make  a 
"reasonable  accommodation"  to  allow 
an  individual  to  perform  the  essential 
functions  of  a  job  unless  the  employer 
can  prove  this  would  create  undue 
hardship  t)ecause  of  significant 
difficulty  or  expense. 

The  provisions  of  the  ADA  need  to  be 
incorporated  into  infection  control 
policies  for  health  care  personnel.  For 
example,  applicants  with  a 
communicable  disease  spread  by  aerosol 
could  justifiably  be  denied  employment 
(until  they  are  no  longer  infectious) 
because  they  could  pose  a  direct  threat 
to  others.  On  the  other  hand,  applicants 
who  are  immunocompromised  may  not 
necessarily  be  excluded  because  of  an 
increased  risk  of  acquiring  an  infection 
in  the  hospital  if  the  employer  can  make 
reasonable  accommodations  that 
prevent  exposure.  Health  care  (>ersonnel 
who  are  known  to  be 
immunocompromised  need  to  be 
referred  to  personnel  health 
professionals  who  can  individually 
counsel  the  employees  on  their  risk  for 
infection.  Upon  the  request  of  the 
immunocompromised  health  care 
personnel,  employers  should  ofiisr.  but 
not  compel,  a  work  setting  in  which 
health  care  personnel  would  have  the 
lowest  possible  risk  for  occupational 
exposure  to  infectious  .agents. 
Evaluation  of  individual  situations  need 
also  to  include  consideration  of  the 
provisions  of  other  applicable  fsdetal. 
state,  and  local  laws. 

Part  n.  Recommendations  for 
Prevention  of  Infisctions  in  Health  Care 
Personnel 

A.  Introduction 

In  this  document,  the  term  health  care 
personnel  refers  to  all  the  paid  and 
unpaid  persons  working  in  health  care 
settings  who  have  the  potential  for 
exposure  to  infectious  materials 
including  body  substances, 
contaminated  medical  supplies  and 
equipment,  contaminated 
environmental  surfaces,  or 
contaminated  air.  These  personnel  may 
include,  but  are  not  limited  to, 
physicians,  nurses,  technicians,  nursing 
assistants,  laboratory  personnel, 
mortuary  personnel,  emergency  medical 
service  personnel,  dental  personnel, 
students  and  trainees,  contractual  staff 
not  employed  by  the  health  care  facility, 
and  persons  not  directiy  involved  in 
patient  care  (e.g. ,  volunteer,  dietary, 
housekeeping,  maintenance,  and 
clerical  personnel)  but  potentially 
exposed  to  infectious  agents. 
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As  in  previous  CDC  guidelines,  each 
recommendation  is  categorized  on  the 
basis  of  existing  scientiHc  data,' 
theoretical  rationale,  applicability,  and 
economic  impact.  The  system  for 
categorizing  recommendations  is  as 
follows: 

Category  LA.  Strongly  reconunended 
for  all  hospitals  and  strongly  supported 
by  well-designed  experimental  or 
epidemiologic  studies. 

Category  IB.  Strongly  recommended 
for  all  hospitals  and  reviewed  as 
effective  by  experts  in  the  field  and  a 
consensus  of  Hospital  Infection  Control 
Practices  Advisory  Committee  members 
based  on  strong  rationale  and  suggestive 
evidence,  even  though  definitive 
scientific  studies  have  not  been  done. 

Category  U.  Suggested  for 
implementation  in  many  hospitals. 
Recommendations  may  be  supported  by 
suggestive  clinical  or  epidemiologic 
studies,  a  strong  theoretical  rationale,  or 
definitive  studies  applicable  to  some, 
but  not  all,  hospitals. 

No  Recommendation,  Unresolved 
Issue.  Practices  for  which  insufficient 
evidence  or  consensus  regarding 
efficacy  exists. 

B.  Elements  of  a  Personnel  Health 
Service  for  Infection  Control 

1.  Coordinated  Planning  and 
Administration 

a.  Coordinate  policy-making  and 
planning  among  the  hospital 
administration,  personnel  health 
service,  infection  control  personnel, 
clinical  services  and  various  other 
hospital  departments,  and  relevant 
external  agencies.  Include  paid  and 
nonpaid  personnel  (e.g.,  volunteers, 
trainees,  physicians,  out-of-hospital  and 
contractual  persoimel.  and  emergency 
res  ponders)  in  the  plan.  Category  IB 

b.  Establish  an  active  system  and 
develop  a  written  policy  for  notifying 
infection  control  persoimel  of  (1) 
infections  in  persoimel  (including 
volunteera,  trainees,  contractual 
persoimel,  and  out-of-hospital 
personnel)  that  require  work  restrictions 
or  exclusion  from  work;  (2)  clearance  for 
work  after  an  infectious  illness  that 
required  work  restrictions  or  exclusion; 
(3)  other  work-related  infections  and 
exposures;  and  (4)  when  appropriate, 
results  of  epidemiologic  investigations. 
Category  IB 

c.  Develop  protocols  to  assure 
coordination  between  the  personnel 
health  program  and  the  infection  control 
program  of  the  institution.  Category  IB 

2.  Placement  evaluation 

a.  Before  personnel  begin  duty  or  are 
given  a  new  work  assignment,' obtain 


their  health  inventories.  Include  in  the 
inventories  the  following:  (1) 
immunization  status  or  history  of 
vaccine  preventable  diseases  (e.g., 
chickenpox,  measles,  mumps,  rubella, 
hepatitis  B);  (2)  history  of  any 
conditions  that  may  predispose 
p>ersonnel  to  acquiring  or  transmitting 
infectious  diseases  (e.g., 
immunosuppressive  condition  or 
therapy,  tuberculosis,  dermatologic 
conditions,  chronic  draining  infections 
or  open  wounds,  or  chronic  infections). 
Category  IB 

b.  For  infection  control,  perform 
directed  physical  and  laboratory 
examinations  on  personnel,  as  may  be 
determined  from  the  results  of  the 
health  inventory.  Include  examinations 
to  detect  conditions  that  might  increase 
the  likelihood>of  transmitting  disease  to 
patients,  or  unusual  susceptibility  to 
infection,  and  to  serve  as  a  baseline  for 
determining  whether  any  futm« 
problems  are  work  related.  Category  IB 

c.  Conduct  personnel  health 
assessments  other  than  placement 
evaluations  on  an  as-needed  basis  for 
example,  as  required  to  evaluate  work- 
related  illness  or  exposures  to  infectious 
diseases.  Category  IB 

d.  Do  not  perform  routine  cultures  on 
personnel  (e.g.,  cultures  of  the  nose, 
throat,  or  stool)  as  part  of  the  placement 
evaluation  (540).  Category  IB 

e.  Conduct  routine  screening  for 
tuberculosis  by  using  the  intradermal 
(Mantoux),  intermediate  strength  (5  TU) 
PPD  test  on  personnel  who  have 
potential  for  exposure  to  TB.  Category  II 

f.  Conduct  routine  serologic  screening 
for  some  vaccine-preventable  diseases, 
such  as  hepatitis  B,  measles,  mumps, 
rubella,  or  varicella,  if  deemed  to  be 
cost-effective  to  the  hospital  and 
beneficial  to  the  health  care  personnel. 
Category  U 

3.  Personnel  Health  and  Safety 
Education 

a.  Include  the  infection  control 
aspects.of  personnel  health  and  the 
proper  use  of  the  personnel  health 
service  in  the  init^l  job  orientation  and 
ongoing  in-service  education  of 
personnel.  Category  IB 

(1)  Ensure  that  the  following  topics 
are  included  in  the  initial  training  on 
infection  control:  (a)  handwashing;  (b) 
modes  of  transmission  of  infection  and 
importance  of  complying  with  standard 
and  isolation  precautions;  (c) 
importance  of  reporting  certain  illnesses 
or  conditions  (whether  work  related  or 
acquired  outside  the  hospital),  such  as 
generalized  rash  or  skin  lesions  that  are 
vesicular,  pustular,  or  weeping; 
jaundice;  illnesses  that  do  not  reyolve 
within  a  designated  period  of  time  (e.g.. 


a  cough  that  persists  for  >2  weeks, 
gastrointestinal  illness,  or  febrile  illness 
with  fever  of  >103  "F  lasting  more  than 
2  days)  and  hospitalizations  resulting 
from  febrile  or  other  contagious 
diseases;  (d)  tuberculosis  control;  (e) 
importance  of  complying  with  Standard 
Precautions  and  reporting  exposure  to 
blood  and  body  fluids  to  prevent 
transmission  of  bloodbome  pathogens; 
(g)  importance  of  cooperating  with 
infection  control  personnel  during 
outbreak  investigations;  and  (h) 
importance  of  personnel  screening  and 
immunization  proerams.  Category  IB 
(2)  Ensure  that  all  personnel  know 
that  if  they  have  medical  conditions 
(e.g.,  immunosuppression)  or  receive 
medical  treatment  that  render  them 
more  susceptible  to  or  more  likely  to 
transmit  infections,  they  can  follow 
recommendations  to  greatly  reduce  their 
risk  for  transmitting  or  acquiring 
infections,  e.g.,  request  for  vrotk 
reassignment.  Category  IB 

b.  Make  specific  written  policies  and 
procedures  for  control  of  infections  in 
health  care  personnel  readily  available. 
Category  IB 

c.  Provide  personnel,  annually,  and 
whenever  the  need  arises,  with  in- 
service  training  and  education  on 
infection  control  that  are  appropriate 
and  specific  for  their  work  assignments 
so  that  personnel  can  maintain  accurate 
and  up-to-date  knowledge  about  the 
essential  elements  of  infection  controL 
Category  IB 

d.  Provide  educational  information 
appropriate,  in  content  and  vocabulary, 
to  the  educational  level,  literacy,  and 
language  of  the  employee.  Category  IB 

4.  Job-Related  Illnesses  and  Exposures 

a.  Maintain  a  record  on  health  care 
personnel  that  includes  information 
obtained  during  the  medical  evaluation, 
immunization  records,  results  of  tests 
obtained  in  any  screening  or  control 
programs,  and  reports  of  work-related 
illnesses  or  exposures  in  accordance 
with  state  and  federal  regulatory 
requirements.  Category  B 

D.  Establish  a  readily  available 
mechanism  for  personnel  to  obtain 
advice  about  illnesses  they  may  acquire 
from  or  transmit  to  patients.  Category  IB 

c  Evaluate  job-related  and 
community-acquired  illnesses  or 
important  exposures  and  postexposure 
prophylaxis,  when  indicated.  Category 
IB 

d.  Develop  written  protocols  for 
handling  job-related  and  community- 
acquired  infectious  diseases  or 
important  exposures.  Record  the 
occurrences  of  job-related  infectious 
diseases  or  important  exposures  in  the 
person's  record  and,  when  applicable, 
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notify  appropriate  infection  control 
personnel  and  members  of  the 
peraonnel  health  service.  Category  IB 

5.  Record-Keeping,  Data  Management, 
and  Confidentiality 

a.  Establish  and  keep  an  updated 
record  for  all  personnel  and  maintain 
the  confidentiality  of  their  records  while 
ensuring  that  they  receive  appropriate 
therapeutic  or  prophylactic  management 
for  ilbiesses  caused  by  or  following 
exposures  to  transmissible  infections. 
Ensure  that  individual  records  for 
volimteers,  trainees,  contractual 
peraonnel,  and  peraonnel  who  provide 
care  outside  of  hospitals  are  similarly 
kept  and  maintained.  Category  IB 

b.  Ensure  that  when  data  on  peraonnel 
health  are  made  public,  the  individual's 
confidentiality  is  maintained,  for 
example,  by  releasing  only  aggregate 
numbera.  Category  IB 

c.  Maintain  a  personnel  data  base, 
preferably  computerized,  that  allows 
tracking  of  personnel  immunizations, 
screening  tests,  and  assessment  of 
trends  of  infections  and  diseases  in 
personnel.  Copies  of  these  records  are  to 
be  available  to  the  individual.  Category 
IB 

d.  Periodically  review  and  assess  data 
gathmed  on  peraonnel  health  (e.g.,  rates 
of  PPD-test  converaion)  to  determine  the 
need  for  action.  Category  IB 

e.  Ensure  that  all  federal,  state,  local, 
and  community  standards  on  medical 
record  keeping  and  confidentiality  are 
met  (23,  24).  Category  IB 

C.  Protection  of  Personnel  aiui  Other 
Patients  Prom  Patients  With  Infections 

Apply  precautions  described  in  the 
current  Guideline  for  Isolation 
Precautions  in  Hospitals  (1)  and  other 
guidelines  (377).  Category  IB 

D.  Immunization  of  Health  Care 
Personnel,  General  Recommendations 

1.  Ensure  that  {>ersons  administering 
immunizing  agents  are:  (a)  familiar  with 
the  general  AQP  recommendations  and 
recommendations  on  immnniging 
adults;  (b)  well  informed  about 
indications,  storage,  dosage, 
preparation,  side  effects,  and 
contraindications  for  each  of  the 
vaccines,  toxoids,  and  immune 
globulins  used  (6,  7,  22);  and  (c)  kept 
updated  on  profassional  oiganization 
recommendations  regarding  vaccination 
of  health  care  peraonnel  (Tables  1  and 
2].  Category  IB 

2.  Ensure  that  immunization  product 
information  is  available  at  all  times  and 
that  a  pertinent  health  history, 
especially  a  history  of  allergy  and 
potential  vaccine  contraindications,  is 


obtained  from  each  peraon  before  an 
agent  is  given  (Table  2).  Category  IB 

3.  Ensure  that  peraons  administering 
immimizing  agents  are  familiar  with 
state  and  local  regulations  regarding 
vaccinations  for  health  care  peraonnel. 
Category  IB 

4.  Formulate  a  written  comprehensive 
policy  on  immunizing  health  care 
peraonnel.  Category  IB 

5.  Develop  a  aata  base  of  employee 
specific  information  on  history  of 
vaccine  preventable  diseases  and  status 
of  vaccine  administration.  Category  IB 

6.  Develop  a  list  of  needed 
immunizations  for  each  employee 
during  screening  and  an  individual  plan 
to  provide  the  necessary  vaccines. 
Category  IB 

7.  In  Uie  absence  of  a  known 
occupational  exposure,  provide 
peraonnel  with  on-site  service  or  refer 
peraonnel  to  their  own  health  care 
providen  for  routine  non-occupation- 
related  immunizations  against 
diphtheria,  pneumococoil  disease, 
hepatitis  A,  or  tetanus  (Table  1). 
Category  IB 

8.  Provide  vaccine  to  peraonnel  who 
may  have  occupational  exposure  to 
uncommon  diseases  such  as  plague, 
typhus,  or  yellow  fever,  or  refer  them  to 
their  own  health  care  providen. 
Category  IB 

E.  Prophylaxis  and  Fottow-Up  After 
Exposure,  General  Recommendations 

1.  Ensure  that  when  personnel  are 
offered  necessary  prophylactic 
treatment  with  drugs,  vaccines,  or 
immune  globulins,  they  are  infonned  of 
(a)  options  for  prophylaxis;  (b)  the  risk 
(if  known)  of  infection  when  treatment 
is  not  accepted;  (c)  the  degree  of 
protection  provided  by  the  therapy;  and 
(d)  the  potential  side  effects  of  the 
therapy.  Category  IB 

2.  Ensure  that  when  peraonnel  are 
exposed  to  particular  infectious  agents, 
they  are  infonned  of  (a)  the 
recommended  follow-up  based  on 
ciirrent  knowledge  about  the 
epidemiology  of  the  infection;  (b)  the 
risk  (if  known)  of  transmitting  the 
infection  to  patients,  other  personnel,  or 
other  contacts;  and  (c)  the  methods  of 
preventing  transmission  of  the  infection 
to  other  persons.  Category  IB 

F.  Persoimel  Restriction  Because  of 
Infectious  Illnesses  or  Special 
Conditions,  General  Recommendations 

1.  Develop  well-defined  policies 
concerning  contact  of  personnel  with 
patients  when  peraonnel  have 
potentially  transmissible  conditions. 
These  policies  should  govern  (a) 
personnel  responsibility  in  using  the 
health  service  and  reporting  iUiwss;  (b) 


removal  of  peraonnel  from  contact  with 
patients;  and  (c)  clearance  for  work  after 
an  infectious  disease  that  required  work 
restriction.  Category  IB 

2.  Identify  the  peraons  with  authority 
to  relieve  peraonnel  of  duties.  Category 
IB 

3.  Develop  work-exclusion  policies 
that  encourage  personnel  to  report  their 
illnesses  or  exposures  and  that  do  not 
penalize  them  with  loss  of  wages, 
benefits,  or  job  status.  Category  IB 

4.  Educate  and  encourage  peraonnel 
who  have  signs  and  symptoms  of  a 
transmissible  infectious  disease  to 
report  their  condition  promptly  to  their 
supervisor  and  occupational  health. 
Category  IB 

5.  Provide  appropriate  education  for 
peraonnel  on  the  importance  of  good 
hygienic  practices,  especially 
handwashing  and  covering  the  nose  and 
mouth  when  coughing  and  sneezing. 
CategoryW 

G,  Prevention  of  Nosocomial 
Transmission  of  Selected  Infections 

1.  Bloodbome  Pathogens.  General 
Recommendation 

a.  Ensure  that  health  care  personnel 
are  bmiliar  with  precautions  to  prevent 
occupational  transmission  of 
bloodbome  pathogens  (1, 4,  26,  27, 35). 
Category  lA 

b.  Follow  state  and  federal  guidelines 
and  strategies  for  determining  the  need 
for  work  restrictions  for  health  care 
personnel  infected  with  bloodbome 
pathogens  (43).  Category  IB 

a.  Hepatitis  B.  (1)  Administer 
hepatitis  B  vaccine  to  personnel  who 
perform  tasks  involving  routine  and 
inadvertent  (e.g.,  as  with  housekeepen) 
contact  with  blood,  other  body  fluids 
(including  blood-contaminateid  fluids), 
and  sharp  medical  instruments  or  other 
sharp  objects  (7,  8,  36).  Category  lA 

(2)  Before  vaccinating  personnel,  do 
not  routinely  perform  serologic 
screening  for  hepatitis  B  vaccine  unless 
the  health  care  organization  considera 
screening  cost-eSective  or  the  potential 
vaccinae  requests  it  (7).  Category  lA 

(3)  Conduct  post  vaccination 
screening  for  immunity  to  hepatitis  B 
within  1  to  2  months  aifter  the 
administration  of  the  third  vaccine  dose 
to  persoimel  who  perform  tasks 
involving  contact  with  blood,  othor 
body  fluids  (including  blood- 
contaminated  fluids),  and  sharp  medical 
instruments  or  other  sharp  objects. 
Category  lA 

(4)  Revaccinate  peraons  not  found  to 
have  an  antibody  response  after  the 
initial  hepatitis  B  vaccine  series  with  a 
second  three  dose  vaccine  series.  If 
persons  still  do  not  lespcmd  titer 
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revaccination,  refer  them  for  evaluation 
for  lack  of  response,  (e.g., possible 
chronic  HBV  infection)  (7)  (Tables  1  and 
4).  Category  IB 

(5)  Test  staff  in  chronic  dialysis 
centers  who  do  not  respond  to  the 
hepatitis  B  vaccine  for  hepatitis  B 
surface  antigen  (HBsAg)  and  antibody  to 
hepatitis  B  surface  antigen  (anti-HBs) 
semi-annually  (541).  Category  lA 

(6)  Use  both  passive  immunization 
with  hepatitis  B  immune  globulin  and 
active  immunization  with  hepatitis  B 
vaccine  for  postexposure  prophylaxis  in 
susceptible  personnel  who  have  had  a 
needlestick,  percutaneous,  or  mucous 
membrane  exposure  to  blood  known  or 
suspected  to  be  at  high  risk  for  being 
HBsAg  positive  (Table  6).  Category  LA 

(7)  Follow  current  recommendations 
for  postexposure  prophylaxis  following 
percutaneous  or  mucous  membrane 
exposure  to  blood  and  body  fluids  that 
is  known  or  suspected  to  be  at  high  risk 
for  being  HBsAg-positive  (Table  4)  (36). 
Category  LA 

b.  Hepatitis  C.  (1)  Do  not  administer 
immune  globulin  (IG)  to  personnel  who 
have  exposure  to  blood  or  body  fluids 
positive  for  antibody  to  hepatitis  C  virus 
(33.69).  Category  IB 

(2)  Consider  implementing  policies 
for  postexposure  follow-up  for  health 
care  personnel  who  have  had  a 
percutaneous  or  mucosal  exposure  to 
blood  containing  antibody  to  hepatitis  C 
virus  at  baseline  and  6  months  (69). 
Category  IB 

c.  Human  Immunodeficiency  Virus 
(HIV).  Follow  current  recommendations 
for  postexposure  prophylaxis  following 
percutaneous  or  mucocutaneous 
exposure  to  suspected  or  known  HTV- 
infected  blood  or  body  fluids  containing 
blood  (29,  76).  Category  IB 

2.  Conjunctivitis 

Restrict  personnel  with  epidemic 
keratoconjunctivitis  caused  by 
adenovirus  or  purulent  conjunctivitis 
caused  by  other  microorganisms  from 
patient  care  for  the  duration  of 
symptoms.  If  symptoms  persist  >5-7 
days,  refer  personnel  to  an 
ophthalmologist  for  evaluation  of 
continued  infectiousness.  Category  IB 

3.  Cytomegalovirus  (CMV) 

a.  Do  not  restrict  personnel  from  work 
who  contract  illnesses  suspected  or 
proven  to  be  due  to  CMV  (109).  Category 
IB 

b.  Educate  all  patient-care  persoimel 
about  careful  handwashing  and 
exercising  care  to  prevent  their  body 
fluids  from  contacting  other  persons  to 
reduce  their  risk  of  transmitting 
infections  such  as  CMV  to  patients  or 
other  personnel  (89. 123).  Category  LA 


c.  Ensure  that  pregnant  personnel  are 
aware  of  the  risks  associated  with  CMV 
infection  and  infection  control 
procedures  to  prevent  transmission 
when  working  with  high-risk  patient 
groups  (Table  6).  Category  lA 

4.  Diphtheria 

a.  Encourage  vaccination  with  tetanus 
and  diphtheria  toxoid  (Td)  every  10 
years  for  health  care  personnel  (7, 17) 
(Table  1).  Category  IB 

b.  Obtain  nasopharyngeal  cultures 
&t>m  exposed  persoimel  and  monitor  for 
signs  and  symptoms  of  diphtheria  for  7 
days  (156).  Category  IB 

c.  Administer  antimicrobial 
prophylaxis  to  personnel  who  have 
contact  with  respiratory  droplets  or 
cutaneous  lesions  of  patients  infected 
with  diphtheria.  Also  administer  a  dose 
of  Td  to  previously  immunized 
persoimel  who  have  not  been 
vaccinated  within  the  previous  5  years 
(17, 156)  (Table  1).  CategorvIB 

d.  Repeat  nasopharyngeal  cultuires  of 
personnel  found  to  have  positive 
cultures  at  >2  weeks  following 
completion  of  antimicrobial  therapy. 
Repeat  antimicrobial  therapy  if 
personnel  remain  culture  positive  (156). 
Category  IB 

e.  Exclude  exposed  personnel  and 
those  identified  as  asymptomatic 
carriers  from  duty  until  antimicrobial 
therapy  is  completed  and  two 
nasopharyngeal  cultures  obtained  >24 
hours  apart  are  negative  (156)  (Table  3). 
Category  IB 

5.  Gastroenteritis 

a.  Vaccinate  and  provide  booster 
doses  of  vaccine,  following  published 
guidelines,  to  microbiology  laboratory 
personnel  who  work  vfith  Salmonella 
typhi  on  a  regular  basis  (144, 155). 
Category  II 

b.  Pending  their  evaluation,  exclude 
personnel  with  acute  gastrointestinal 
illnesses  (vomiting  or  diarrhea,  with  or 
without  other  symptoms  such  as  nausea, 
fever,  or  abdominal  pain)  that  may  be 
accompanied  by  other  symptoms  (such 
as  fever,  abdominal  cramps,  or  bloody 
stools),  from  contact  with  patients  or 
food-handling  (1, 163)  (Table  3). 
Category  IB 

c.  Consult  local  and  state  health 
authorities  regarding  regulations  for  the 
exclusion  of  patient-care  personnel  or 
food-handlers  with  enteric  infections 
from  contact  with  patients  or  food- 
handling,  respectively.  Category  IB 

d.  Determine  the  etiology  of 
gastrointestinal  illness  among  personnel 
who  care  for  patients  at  high  risk  of 
severe  disease.  Category  IB 

e.  Allow  personnel  infected  with 
enteric  pathogens  to  return  to  work  after 


their  symptoms  resolve  if  local 
regulations  do  not  require  exclusion 
from  duty  for  designated  pathogens  for 
specified  time  periods  or  until  negative 
cultures  are  available.  Category  U 

f.  Ensure  that  personnel,  including 
those  who  are  immunocompromised, 
returning  to  work  after  a  gastrointestinal 
ilhiess  practice  good  hygienic  practices, 
especiallv  handwashing,  to  reduce  or 
eliminate  the  risk  of  transmission  of  the 
infecting  agents  (160,  542).  Category  IB 

g.  Do  not  routinely  perform  follow-up 
cultures  or  examinations  of  stool  for 
enteric  pathogens  other  than  Salmonella 
to  determine  when  the  stool  is  free  of 
the  infecting  organism,  unless  local 
regulations  require  such  procedures. 
Category  IB 

h.  Do  not  perform  routine  stool 
cultures  on  asymptomatic  health  care 
personnel  unless  required  by  state  and 
local  regulations.  Category  IB 

6.  Hepatitis  A  (HAV) 

a.  Do  not  routinely  administer 
inactivated  hepatitis  A  vaccine  to  health 
care  personnel.  Susceptible  personnel 
working  in  areas  where  hepatitis  A  is 
highly  endemic  should  be  vaccinated  to 
prevent  acquisition  of  community 
acquired  infection  (7, 196).  Category  IB 

b.  Do  not  routinely  administer 
immune  globulin  (IG)  as  prophylaxis  for 
personnel  providing  care  or  who  are 
exposed  to  a  patient  with  hepatitis  A 
(196).  Category  IB 

c.  Administer  IG  (0.02  ml/kg)  to 
personnel  who  have  had  oral  exposure 
to  fecal  excretions  from  a  person  acutely 
infected  with  hepatitis  A  virus  (196) 
(Table  1).  Category  lA 

d.  In  documented  outbreaks  involving 
transmission  of  HAV  from  patient  to 
patient  or  from  patient  to  health  care 
worker,  use  of  IG  in  persons  with  close 
contact  with  infected  persons  may  be 
indicated.  Contact  the  local  health 
department  regarding  control  measures 
(Table  1).  Category /B 

e.  Exclude  personnel  who  have  acute 
hepatitis  A  from  work  until  1  week  after 
the  onset  of  jaundice  (Table  3).  Category 
lA 

7.  Herpes  Simplex  Virus 

a.  Exclude  personnel  with  primary  or 
recurrent  orofacial  herpes  simplex 
infections  from  the  care  of  high-risk 
patients,  including  newborns,  intensive 
care  unit  patients,  patients  with  severe 
bums  or  eczema,  or  severely 
immimocompromised  patients,  until  the 
lesions  are  crusted  (201,  210)  (Table  3). 
Category  IB 

b.  Exclude  personnel  with  herpes 
simplex  infiections  of  the  fingers  or 
hands  (herpetic  whiUow)  from  contact 


Federal  Register  /  Vol.  62,  No.  173  /  Monday,  September  8,  1997  /  Notices 


47297 


with  patients  until  their  lesions  are 
healed  (206).  Category  IB 

8.  Measles 

a.  Ensure  that  all  personnel  have 
documented  immunity  to  measles. 

(1)  Consider  administering  measles 
vaccine*  to  persons  bom  in  1957  or 
later  unless  they  have  evidence  of 
measles  immunity.  Category  LA 

(2)  Administer  measles  vaccine*  to 
personnel  bom  before  1957  if  they  do 
not  have  evidence  of  measles  immunity 
and  are  at  risk  of  occupational  exposure 
to  measles  (6,  213,  225,  226)  (Table  1). 
Category  LA 

(3)  Do  not  routinely  perform  serologic 
screening  for  measles  before 
administering  measles  vaccine  *  to 
personnel  imless  the  health  care 
employer  considers  screening  cost- 
effective  or  the  potential  vaccinae 
requests  it  (6,  9,  227-229,  543).  Category 
lA 

(4)  Administer  postexposure  measles 
vaccine*  to  measles-susceptible 
personnel  who  have  contact  with 
persons  with  measles,  within  72  hours 
after  the  exposure.  During  the  period  5 
days  after  the  first  exposure  until  21 
days  after  the  last  exposure,  exclude 
exposed,  vaccinated  personnel  from 
duty  (6)  (Tables  1-3).  Category  LA 

b.  Exclude  exposed  unvaccinated 
personnel  bom  duty  bom  the  5th  day 
after  the  first  exposure  until  the  21st  day 
after  the  last  exposure  to  measles, 
regardless  of  whether  they  receive 
postexposure  vaccine,  if  they  do  not 
have  documented  immunity  to  measles 
(9,  229)  (Table  3).  Category  LB 

c.  Exclude  personnel  wno  develop 
measles  from  patient  contact  for  4  days 
after  rash  develops  or  for  the  duration 
of  their  acute  illness,  whichever  is 
longer  (9,  229)  (Table  3).  Category  IB 

9.  Meningococcal  Disease 

a.  Do  not  administer  routinely 
meningococcal  vaccine  to  health  care 
personnel  (13).  Category  IB 

b.  Consider  vaccination  of  laboratory 
personnel  who  are  routinely  exposed  to 
Neisseria  meninigitidis  in  solutions  that 
may  be  aerosolized  (13)  (Table  1). 
Category  IB 

c.  Immediately  offer  antimicrobial 
prophylaxis  to  personnel  who  have  had 
any  of  the  following  types  of  contact 
with  a  patient  with  meningococcal 
disease  prior  to  administration  of 
antibiotics:  (a)  Intensive,  unprotected 
(i.e.,  without  ^e  use  of  proper 
precautions),  close,  Cace-to-fiace  contact 


with  a  patient  with  meningococcal 
disease;  (b)  contact  with  the  patient's 
oropharyngeal  secretions;  or  (c)  9 
needlestick  from  a  patient  with 
meningococcal  disease  (13)  (Table  1). 
Category  IB 

d.  Do  not  routinely  give  quadrivalent 
A,C,Y.  W-135  meningococcal  vaccines 
for  postexposure  prophylaxis  (13)  (Table 
1).  Category  II 

e.  Administer  meningococcal  vaccine 
to  personnel  (and  other  persons  likely  to 
have  contact  with  infected  persons)  to 
control  Serogroup  C  outbreaks  following 
consultation  with  public  health 
authorities  (13).  Category  IB 

f.  Consider  preexposure  vaccination 
of  personnel  who  routinely  handle 
soluble  preparations  in  N.  meningitidis 
(13).  Category  II 

10.  Mumps 

a.  Administer  mimips  vaccine*  to  all 
personnel  without  documented 
evidence  of  mumps  immunity  unless 
otherwise  contraindicated  (7.  250) 
(Table  1).  Category  LA 

b.  Before  vaccinating  personnel  with 
mumps  vaccine.*  do  not  routinely 
perform  serologic  screening  for  mimips 
unless  the  health  care  employer 
considers  screening  cost-effective  or  it  is 
requested  by  the  potential  vaccinae  (10). 
Category  IB 

c.  Exclude  susceptible  personnel  who 
are  exposed  to  mumps  from  duty  from 
the  12th  day  after  the  first  exposure 
through  the  26th  day  after  the  last 
exposure  or  if  symptoms  develop,  until 
9  days  after  the  onset  of  parotitis  (7, 
544)  (Table  3).  Category  IB 

11.  Parvovirus 

a.  Ensure  that  pregnant  personnel  are 
aware  of  the  risks  associated  with 
parvovirus  infection  and  of  infection 
control  procedures  to  prevent 
transmission  when  working  with  high- 
risk  patient  groups  (264,  265)  (Table  6). 
Category  IB 

h.  Do  not  routinely  exclude  pregnant 
personnel  from  caring  for  patients  with 
parvovirus  B19.  Category  IB 

12.  Pertussis 

a.  Do  not  administer  whole-cell 
pertussis  vaccine  to  personnel  (Table  1). 
Category  IB 

b.  No  Recommendation  for  routine 
administration  of  an  acellular  pertussis 
vaccine  to  health  care  personnel. 
Unresolved  Issue 

c.  Immediately  offer  antimicrobial 
prophylaxis  against  pertussis  to 


*  (Measles-muropv-rubella  (MMR)  trivabnt 
vaccina  is  the  vaccine  of  choice.  If  the  recipient  i< 
known  to  be  immune  to  one  or  more  of  the 
components,  monovalent  or  bivalent  vaccines  may 
beiued.) 


*  (Maasles-mumps-rubella  [MMR]  trivalent 
vaccine  is  the  vaccine  of  choice.  If  the  recipient  is 
known  to  be  immune  to  one  or  more  of  the 
components,  monovalent  or  bivalent  vaccines  may 
be  used.)  » 


personnel  who  have  had  improtected 
(i.e.,  without  the  use  of  proper 
precautions),  intensive  (i.e.,  close,  face- 
to-face)  contact  with  a  patient  who  has 
a  clinical  syndrome  highly  suggestive  of 
pertussis  and  whose  cultures  are 
pending;  discontinue  prophylaxis  if 
cultures  or  other  tests  are  negative  for 
pertussis  and  the  clinical  course  is 
suggestive  of  an  alternate  diagnosis 
(277,  278)  (Table  1).  Category  D 

d.  Exclude  personnel  who  develop 
symptoms  (e.g.,  unexplained  rhinitis  or 
acute  cough)  following  known  exposure 
to  pertussis  from  patient  care  until  5 
days  after  the  start  of  appropriate 
therapy  (Table  3).  Category  IB 

13.  Poliomyelitis 

a.  Determine  whether  the  following 
personnel  have  completed  a  primary 
vaccination  series:  (1)  Persons  who  may 
have  contact  with  patients  or  the 
secretions  of  patients  who  may  be 
excreting  vdld  polioviruses;  or  (2) 
laboratory  personnel  who  handle 
specimens  that  might  contain  wild  . 
polioviruses  or  who  do  cultiires  to 
amplify  vims  (19)  (Table  1).  Category  lA 

b.  For  personnel  above,  including 
pregnant  personnel  or  personnel  with 
an  immunodeficiency,  who  have  no 
pr(X)f  of  having  completed  a  primary 
series  of  polio  immunization, 
administer  the  enhanced  inactivated 
poliovirus  vaccine  (IPV)  rather  than  oral 
polio  vaccine  (OPV)  for  completion  of 
the  series  (19)  (Table  1).  Category  IB 

c.  When  a  case  of  wild-type 
poliomyelitis  infection  is  detected  or  an 
outbre^  of  poliomyelitis  occurs, 
contact  the  CDC  through  the  state  health 
department  Category  IB 

14.  Rabies 

a.  Provide  pre-exposure  vaccination  to 
personnel  who  work  with  rabies  virus  or 
infected  animals  in  rabies  diagnostic  or 
research  activities  v^th  rabies  virus  (3, 
20)  (Table  1 ).  Category  lA 

b.  After  consultation  with  public 
health  authorities,  give  a  full  course  of 
anti-rabies  treatment  to  personnel  who 
either  have  been  bitten  by  a  human  with 
rabies  or  have  scratches,  abrasions,  open 
wounds,  or  mucous  membranes 
contaminated  with  saliva  or  other 
potentially  infective  material  from  a 
human  with  rabies.  In  those  previously 
vaccinated  individuals,  postexposure 
therapy  is  abbreviated  to  only  include  a 
single  dose  of  vaccine  on  days  0  and  3 
(285-287)  (Table  1).  Category  IB 

15.  Rubella 

a.  Vaccinate  all  personnel  without 
docimiented  immunity  to  rubella  with 
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rubella  vaccine.*  (7.  300)  (Table  1) 
Category  LA 

b.  Consult  local  and  state  health 
departments  regarding  regulations  for 
rubella  immunity  in  health  care 
personnel.  Category  lA 

c.  Do  not  perform  serologic  screening 
for  rubella  before  vaccinating  personnel 
with  rubella  vaccine,*  unless  the  health 
care  employer  considers  it  cost-effective 
or  the  potential  vaccinee  requests  it 
(229).  Category  IB 

d.  Do  not  administer  rubella  vaccine* 
to  susceptible  personnel  who  are 
pregnant  or  might  become  pregnant 
within  3  months  of  vaccination  (7) 
{JMe  \).  Category  lA 

e.  Administer  rubella  vaccine*  in  the 
postpartum  period  to  female  personnel 
not  known  to  be  immime.  Category  LA 

{.  Exclude  persoimel  who  are  exposed 
to  rubella  from  duty  from  the  7di  day 
after  the  first  exposure  through  the  21st 
day  after  the  last  exposure  (Table  3). 
Category  IB 

g.  Exclude  personnel  who  develop 
rubella  from  duty  until  7  days  after  the 
beginning  of  the  rash  (Table  3).  Category 
IB 

16.  Scabies  and  Pediculosis 

a.  Evaluate  exposed  personnel  for 
signs  and  symptoms  of  mite  infestation 
and  provide  appropriate  therapy  for 
confirmed  or  suspected  scabies  (302). 
Category  lA 

b.  Evaluate  exposed  personnel  for 
louse  infestation  and  provide 
appropriate  therapy  for  confirmed 
pediculosis  (325).  Category  lA 

c.  Do  not  routinely  provide 
prophylacti*  scabicide  treatment  of 
personnel  who  have  had  contact  with 
patients  or  other  persons  with  scabies 
(301,  302.  308.  321.  329)  (Table  1). 
Category  n 

d.  Do  not  routinely  provide 
prophylactic  pediculicide  treatment  of 
personnel  who  have  had  contact  with 
patients  or  other  persons  with 
pediculosis.  Category  11 

e.  Exclude  personnel  wi\h  either 
confirmed  or  suspected  scabies  or  lice 
infestation  from  contact  with  patients 
until  after  they  receive  appropriate 
initial  treatment  or  are  found  not  to 
have  scabies  or  pediculosis,  respectively 
(302)  (Table  3).  Exclude  personnel  with 
confirmed  scabies  from  the  care  of 
immunocompromised  patients  until 
after  the  second  treatment,  unless  they 
wear  gowns  and  gloves  for  patient 
contact.  Category  IB 


*  (Measles-mumps-nibella  [MMR}  trivalent 
vaccine  is  the  vaccine  of  choice.  If  the  recipient  is 
known  to  be  immune  to  one  or  more  of  the 
components,  monovalent  or  bivalent  vacdnss  may 
be  used.) 


17.  Staphylococcal  Disease  or  Carriage 

a.  Obtain  appropriate  cultures  and 
exclude  personnel  from  patient  care  or 
food  handling  if  they  have  a  draining 
lesion  suspected  to  be  due  to 
Staphylococcus  aureus,  imtil  the 
infections  have  been  ruled  out  or 
personnel  have  received  adequate 
therapy  and  their  infections  have 
resolved  (Table  3).  Category  IB 

b.  Do  not  routinely  exclude  personnel 
with  suspected  or  confirmed  carriage  of 
S.  aureus  (on  nose,  hand,  or  other  body 
site),  from  patient  care  or  food-handling 
imless  it  is  shown  epidemiologically 
that  the  person  is  responsible  for 
disseminating  the  organism  in  the 
health  care  setting  (Table  3).  Category  IB 

18.  Group  A  Streptococcal  Disease  or 
Carriage 

a.  Obtain  appropriate  cultures,  and 
exclude  personnel  from  patient  care  or 
food  handling  if  they  have  draining 
lesions  that  are  suspected  to  be  due  to 
Streptococcus,  tmtil  streptococcal 
infection  has  been  ruled  out  or  the 
worker  has  received  adequate  therapy 
for  24  hours  (364-366,  369)  (Table  3). 
Category  IB 

b.  Do  not  routinely  exclude  personnel 
with  suspected  or  confirmed  carriage  of 
group  A  Streptococcus  from  patient  care 
or  foodhandling  imless  it  is  shown 
epidemiologically  that  the  person  is 
responsible  for  disseminating  the 
organism  in  the  health  care  setting 
(Table  3).  Category  IB 

19.  Tuberculosis 

a.  General  Recommendations.  (1) 
Educate  all  health  care  personnel 
regarding  the  recognition,  transmission, 
and  prevention  of  TB.  Category  IB 

(  2)  Follow  current  recommendations 
outlined  in  the  Guidelines  for 
Preventing  the  Transmission  of 
Mycobacterium  tuberculosis  in  Health- 
Care  Facilities,  1994  (377).  Category  IB 

b.  TB  Screening  Program.  (1)  Include 
all  health  care  personnel  who  have 
potential  for  exposure  to  M.  tuberculosis 
in  a  purified  protein  derivative  (PPD) 
skin-test  program  (377).  Category  lA 

(2)  Maintain  confidentiality  regarding 
the  medical  condition  of  personnel. 
Category  lA 

(3)  Administer  PPD  tests  by  using  the 
intracutaneous  (Mantoux)  method  of 
administration  of  5  tuberculin  units  (0.1 
ml)  of  purified  protein  derivative  (377. 
397).  Category  iB 

(4)  Do  not  use  the  Tine  or  other  tests 
to  administer  PPD  (397).  Category  IB 

(5)  Test  personnel  known  to  have 
conditions  that  cause  severe 
suppression  of  cell-mediated  immunity 
(such  as  HIV-infected  persons  with 


lowered  CD4-t-  counts  and  organ- 
transplant  recipients  receiving 
immunosuppressive  therapy)  for 
cutaneous  anergy  at  the  time  of  PPD 
testing  (377).  Category  IB 

(6)  Ensure  that  the  administration, 
reading,  and  interpretation  of  PPD  tests 
are  performed  by  specified  trained 
personnel.  Category  lA 

c.  Baseline  PPD.  (1)  Perform  baseline 
PPD  tests  on  health  care  personnel  who 
are  new  to  a  facility  and  who  have 
potential  for  exposure  to  M. 
tuberculosis.  Include  those  with  a 
history  of  BCG  vaccination  (377). 
Category  IB 

(2)  Perform  two-step,  baseline  PPD 
tests  on  newly  employed  health  care 
personnel  who  are  negative  on  initial 
PPD  testing  and  have  not  had  a 
documented  negative  PPD-test  result 
during  the  preceding  12  months,  unless 
the  institution  has  determined  that  two- 
step  testing  is  not  warranted  in  their 
facility  (377).  Category  U 

(3)  Interpret  baseline  PPD-test  results 
as  outlined  in  the  Guidelines  for 
Preventing  the  Transmission  of 
Mycobacterium  tuberculosis  in  Health- 
Care  Facilities,  1994  (377).  Category  IB 

d.  Follow-up  (Repeat)  PPD.  (1) 
Perform  periodic  follow-up  PPD  tests  on 
all  health  care  persoimel  (with  negative 
baseline  PPD  test  result)  who  have  the 
potential  for  exposure  to  M.  tuberculosis 
[377).  Category  lA 

(2)  Base  the  frequency  of  repeat  PPD 
testing  on  the  hospital's  risk  assessment, 
as  described  in  the  Guidelines  for 
Preventing  the  Transmission  of 
Mycobacterium  tuberculosis  in  Health- 
Care  Facilities,  1994  and  as  provided  by 
federal,  state,  and  local  regulations 
[377).  Category  IB 

(3)  Exempt  bom  foUow-up-PPD  tests: 
personnel  with  documented  history  of 
positive  baseline  PPD  test  result  or 
adequate  treatment  for  tuberculosis 
(377).  Category  IB 

(4)  Interpret  follow-up-PPD  test 
results  as  outlined  in  the  Guidelines  for 
Preventing  the  Transmission  of 
Mycobacterium  tuberculosis  in  Health- 
Care  Facilities,  1994  (377).  Category  IB 

(5)  Management  of  PPD-positive 
personnel. 

(a)  Promptly  evaluate  personnel  with 
positive  PPD  test  results  for  active 
disease  and  obtain  an  adequate  history 
on  TB  exposure  to  help  determine 
whether  the  infection  is  occupational  or 
community  acquired  [377).  Category  IB 

(b)  Perform  chest  x-ray  examinations 
on  personnel  with  a  positive  PPD-test 
result  as  part  of  the  evaluation  for  active 
TB(377).  Cdtego/y/B 

(c)  Do  not  repeat  chest  x-rays  unless 
symptoms  suggestive  of  TB  develop,  if 
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the  initial  chest  x-ray  examination  is 
negative  (377).  Category  IB 

(d)  Periodically  remind  all  personnel, 
especially  those  with  positive  PPD-test 
results,  about  the  symptoms  of  TB  and 
the  need  for  prompt  evaluation  of  any 
pulmonary  symptoms  suggestive  of  TB 
[377).  Category  IB 

(e)  Do  not  require  routine  chest  x-rays 
for  asymptomatic.  PPD-negative  workers 
(377).  Category  IB 

e.  Preventive  therapy.  1)  Ofiisr 
preventive  therapy  to  the  following 
personnel,  regardless  of  age,  who 
convert  their  PPD  test  (a)  recent 
converters:  (b)  close  contacts  of  persons 
with  active  TB;  (c)  those  with  medical 
conditions  that  increase  their  risk  for 
active  TB;  (d)  those  with  HTV  infection; 
or  (e)  in)ecting-drug  users  (377,  397), 
Category  IB 

(2)  Offer  preventive  therapy  to 
personnel  with  positive  PPD  reactions 
who  do  not  have  the  above  risk  Cactors, 
if  they  are  <35  years  of  age  (397). 
Category  lA 

(3)  Provide  preventive  therapy  to 
personnel  through  the  occupational 
health  service  or  refer  them  to  the  health 
department  or  other  health  care 
provider,  as  appropriate.  Category  IB 

f.  Postexposure  management  of 
personnel.  1)  As  soon  as  possible  after 
an  exposure  to  TB  (i.e..  exposure  to  a 
person  with  pulmonary  or  laryngeal  TB 
for  whom  proper  isolation  precautions 
were  not  implemented),  conduct  PPD 
testing  on  personnel  who  are  known  to 
have  negative  PPD-skin  test  results. 
When  the  result  of  this  PPD  test  is 
negative,  administer  a  second  test  12 
weeks  after  the  exposure  (377).  Category 
IB 

(2)  Do  not  perform  PPD  tests  or  chest 
x-rays  on  personnel  with  prior  positive 
n'D-test  results  unless  they  have 
symptoms  suggestive  of  active  TB  (377). 
Category  IB 

(3)  Consider  retesting 
immimocompromised  health  care 
personnel  who  are  potentially  exposed 
to  M.  tuberculosis  at  least  every  6 
moifths  (377).  Category  II 

g.  Workplace  restrictions.  (1)  Exclude 
personnel  with  infectious  pulmonary  or 
laryngeal  TB  from  the  workplace  until 
the  facility  has  docimientation  frtim 
their  health  care  provider  that  they  are 
receiving  adequate  therapy,  their  coughs 
have  resolved,  and  that  there  have  been 
three  consecutive  sputimi  smears 
collected  on  different  days  negative  for 
acid-fast  bacilli  (AFB).  Aiter  personnel 
return  to  work,  obtain  periodic 
docimientation  finm  their  health  care 
provider  that  effective  drug  therapy  has 
been  maintained  for  the  recommended 
time  period  and  that  sputum  smears 


remain  AFB  negative  (377)  (Table  3). 
Category  IB 

(2)  Promptly  evaluate  for 
infectiousness,  those  persoimel  with 
active  TB  who  discoi^inue  treatment 
before  they  are  cured.  Exclude  from 
duty  those  who  are  found  to  remain 
infectious  until  (a)  treatment  is 
resumed;  (b)  an  adequate  response  to 
therapy  is  documented;  and  (c)  sputum 
smears  are  AFB  negative  (377).  Category 
IB  ' 

(3)  Consider  directly  observed  therapy 
for  personnel  with  active  TB  who  have 
not  been  compliant  with  drug  regimens. 
Category  IB 

(4)  Do  not  exclude  personnel  from  the 
woiiLplace  who  have  TB  only  at  sites 
other  than  the  lung  and/or  larynx. 
Category  IB 

(5)  Ek)  not  restrict  personiiel  from 
their  usual  work  activities  if  they  are 
receiving  preventive  therapy  because  of 
positive  PPD  tests  (377).  Category  IB 

(6)  Do  not  exclude  p>ersonnel  Dom  the 
workplace  who  have  positive  PPD-test 
results  and  cannot  take  or  do  not  accept 
or  complete  a  full  course  of  preventive 
therapy.  Instruct  them  to  seek  prompt 
evaluation  if  symptoms  suggestive  of  TB 
develop  (377).  Category  IB 

h.  bnmunocompromiaed  personnel. 

(1)  Refer  personnel  who  are  known  to  be 
immunocompromised  to  persoimel 
health  professionals  who  can 
individually  counsel  them  regarding 
their  risk  for  TB  (377).  Category  n 

(2)  Upon  the  request  of 
immunocompromised  persoimel.  offisr, 
but  do  not  compel,  reasonable 
accommodations  for  woric  settings  in 
which  they  would  have  the  lowest 
possible  risk  for  occupational  exposure 
to  M.  tuberculosis.  Consider  the 
provisions  of  the  Americans  With 
Disabilities  Act  of  1990  and  other 
federal,  state  and  local  regul^ons  in 
evaluating  these  situations  (377). 
Category  n 

i.  BCG  vaccination.  1)  In  settings 
associated  with  high  risk  for  M. 
tuberculosis  transmission: 

(a)  Consider  BCG  vaccination  of 
personnel  on  an  individual  basis,  and 
only  in  settings  where  1)  a  high 
proportion  of  isolates  of  M.  tuberculosis 
are  resistant  to  isoniazid  and  rifampin; 

(2)  there  is  a  strong  likelihood  of 
transmission  and  infection  with  such 
drug-resistant  organisms;  and  (3) 
comprehensive  infection  control 
precautions  have  been  implemented  and 
have  failed  to  halt  nosocomial 
transmission  of  TB  (401).  Consult  with 
the  local  and  state  health  departments 
in  making  this  determination.  Category 

n 

(b)  Do  not  require  BCG  vaccination  for 
employment  or  for  assignment  of 


personnel  in  specific  work  areas  (401). 
Category  n 

(2)  Counsel  health  care  personnel  who 
are  being  considered  to  receive  BCG 
vaccination  about  the  risks  and  benefits 
of  both  BCG  vaccination  and  preventive 
therapy,  including  (a)  the  variable  data 
«!  the  efficacy  of  BOG  vaccination;  (b) 
the  potentially  serious  complications  of 
BCG  vaccine  in  immunocompromised 
individuals,  such  as  those  with  HIV 
infection;  (c)  the  lack  of  information  on 
chemoprophylaxis  for  multi-drug 
resistant  TO  infections;  (d)  the  risks  of 
drug  toxicity  with  multi-drug 
prophylactic  regimens;  and  (e)  the  feet 
that  BCG  vaccination  interferes  with  the 
diagnosis  of  newly  acquired  TB 
infection  (401).  Cdtego/y  IB     . 

(3)  Do  not  administer  BCG  vaccine  to 
personnel  in  settings  associated  with  a 
low  risk  for  M.  tuberculosis 
transmission.  Category  IB 

(4)  Do  not  administer  BCG  vaccine  to 
pregnant  or  immimocompromised 
persons  with  negative  baseline  PPD  test 
results.  Category  n 

20.  Vaccinia 

a.  Ensure  that  smallpox  vaccination  is 
current  to  within  10  years  for  persoimel 
who  directiy  handle  cultures  of  or 
animals  contaminated  or  infected  with 
vaccinia,  recombinant  vaccinia  viruses, 
or  other  orthopox-viruses  (e.g.. 
monkeypox,  cowpox)  that  inlact 
humans  (7. 16)  (Table  1).  Category  IB 

b.  Consider  administering  vaccinia 
vaccine  to  personnel  who  provide 
clinical  care  to  recipients  of 
recombinant  vaccinia  virus  vaccines  (7, 
16)  (Table  1).  Category  U 

c.  Do  not  administer  vaccinia  vaccine 
to  personnel  with  immunosuppression 
or  eczema,  or  who  are  pregnant  (Tables 
land  2).  Category  IB 

d.  Do  not  exclude  from  duty, 
personnel  who  receive  the  vaccine,  if 
they  keep  the  vaccination  site  covered 
and  they  follow  handwashing  practices 
(16).  Cate^oiyiB 

21.  Varicella 

a.  Administer  varicella  vaccine  to 
susceptible  persoimel,  especially  those 
that  will  have  contact  with  persons  at 
high  risk  for  serious  complications  (7, 
11)  (Table  1).  Category  lA 

b.  Before  vaccinating  personnel  with 
varicella  vaccine,  do  not  perform 
serologic  screening  for  varicella  of 
persons  with  negative  or  uncertain 
history  of  varicella,  unless  the 
institution  considers  it  cost-effective  (7). 
Category  IB 

c.  Do  not  routinely  perform  post 
vaccination  testing  of  personnel  for 
antibodies  to  varicella  (133).  Category  IB 
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d.  No  Recommendation  for 
administering  postexposure  varicella 
vaccination  for  the  protection  of 
exposed,  susceptible  personnel  (7). 
Unresolved  Issue 

e.  Develop  guidelines  for  managing 
health  care  personnel  who  receive 
varicella  vaccine,  e.g.,  consider 
precautions  for  personnel  who  develop 

a  rash  following  their  receipt  of  varicella 
vaccine  and  for  other  health  care 
personnel  who  receive  varicella  vaccine 
and  will  have  contact  with  susceptible 
persons  at  high  risk  for  serious 
complications  from  varicella.  Category 
IB 

f.  Develop  written  guidelines  for 
postexposure  management  of  vaccinated 
or  susceptible  personnel  who  are 
exposed  to  wild-type  varicella  (7). 
Category  IB 

g.  Exclude  personnel  from  work  who 
have  onset  of  varicella  or  zoster  at  least 
until  all  lesions  have  dried  and  crusted 
(1)  (Table  3).  Category  IB 

h.  Exclude  personnel  from  duty, 
following  exposure  to  varicella  or 
zoster,  who  are  not  known  to  be 
immune  to  varicella  (by  history  or 
serology),  beginning  on  the  10th  day 
after  the  first  exposure  until  the  21st  day 
after  the  last  exposure  (7)  (Table  3). 
Category  IB 

i.  Perform  serologic  screening  for 
immunity  to  varicella  on  exposed 
personnd  who  have  not  had  varicella  or 
are  unvaccinated  against  varicella  (7, 
16).  Category  IB 

j.  Consider  performing  serologic 
screening  for  immuni^  to  varicella  on 
exposed,  vaccinated  personnel  whose 
antibody  status  is  not  known.  If  the  test 
is  negative,  retest  5-6  days  following 
exposure  for  anamnestic  response. 
Category  IB 

k.  Consider  excluding  vaccinated 
personnel  from  work,  beginning  on  the 
10th  day  after  the  first  exposure  through 
the  21st  day  after  the  last  exposure,  if 
they  do  not  have  detectable  antibodies 
to  varicella,  or  screen  daily  for 
symptoms  of  varicella  (7)  (Table  3). 
Category  IB 

1.  Do  not  routinely  give  varicella- 
zoster  immune  globulin  [VZIG]  to 
exposed  personnel  unless 
immunosuppressed,  HFV  infected,  or 
pregnant.  If  VZIG  is  given,  exclude 
personnel  from  duty  from  the  10th  day 
after  the  first  exposure  through  the 
twenty-eighth  day  after  the  last 
exposure  (7, 16)  (Tables  1  and  3). 
Category  IB 

22.  Viral  Respiratory  Inflections 

a.  Administer  influenza  vaccine  • 
annually  to  all  personnel,  including 
pregnant  women,  before  the  influenza 
season,  unless  otherwise 


contraindicated  (7, 15)  (Table  1). 
Category  IB 

b.  Consider  the  use  of  antiviral 
postexposure  prophylaxis  for 
unvaccinated  health  care  personnel 
during  institutional  or  community 
outbreaks  of  influenza  for  the  duration 
of  influenza  activity,  and  vaccination  of 
personnel  who  did  not  receive  vaccine 
prior  to  influenza  infections  in  the 
community  in  conjunction  with 
antiviral  postexposure  prophylaxis  for  2 
weeks  following  vaccination  (1 ,  449) 
(Table  l).Qitegoiy/B 

c.  Consider  excluding  personnel  with 
acute  febrile  respiratory  infections,  or 
with  laboratory  evidence  of 
epidemiologically  significant  viruses 
from  the  care  of  high-risk  patients  (e.g., 
neonates,  young  infants,  patients  with 
chronic  obstructive  lung  disease,  and 
immunocompromised  patients)  during 
community  outbreaks  of  influenza  or 
RSV  infections  (1)  (Table  3).  Category  IB 

H.  Special  Issues 

1.  Pregnancy 

a.  Counsel  pregnant  women  and 
women  of  childbearing  age  regarding 
the  risk  of  transmission  of  particular 
infectious  diseases  (e.g.,  CMV,  hepatitis, 
herpes  simplex,  HTV.  parvovirus, 
rubella)  that,  if  acquired  during 
pregnancy,  may  have  adverse  effects  on 
the  fetus,  whether  the  infection  is 
acquired  in  non-occupational  or 
occupational  enviionments  (122). 
Provide  such  women  with  information 
on  Standard  and  Transmission-Based 
Precautions  appropriate  for  each 
infection  (1, 123)  (Table  6).  Category  IB 

b.  Do  not  routinely  exclude  women, 
on  the  basis  only  of  their  pregnancy  or 
intent  to  be  pregnant,  from  the  care  of 
patients  with  particular  infections  that 
have  potential  to  harm  the  fetus,  (e.g., 
CMV,  HIV,  hepatitis,  herpes  simplex, 
parvovirus,  rubella,  and  varicella)  (480- 
482)  (Table  6).  Category  IB 

2.  Emergency  Response  Employees 

Ensure  that  emergency  response 
employees  are  routinely  notified  of 
infectious  diseases  in  patients  they  have 
cared  for  or  transported,  in  accordance 
with  the  mandates  of  the  1990  Ryan 
White  Comprehensive  AIDS  Resources 
Emergency  Act  (Subtitle  B  42  U.S.C. 
300ff-80).  Category  lA 

3.  Personnel  Linked  to  Chitbreaks  of 
Bacterial  Infection 

a.  Perform  cultures  and  organism 
typing  only  on  personnel  who  are 
linked  epidecaiologically  to  an  increase 
in  bacterial  infections  caused  by  a 
pathogen  associated  with  a  carrier  state: 
if  cultures  are  positive,  exclude 


personnel  from  patient  contact  imtil 
carriage  is  eradicated  or  the  risk  of 
disease  transmission  is  eliminated. 
Category  IB 

b.  Do  not  perform  routine  surveillance 
cultures  of  health  care  personnel  for 
bacteria  or  multidrug-resistant 
organisms  in  the  absence  of  a  cluster  or 
epidemic  of  bacterial  infections  in 
which  personnel  are  implicated. 
Category  lA 

c.  Do  not  exclude  personnel  from  duty 
who  are  colonized  by  bacteria," 
including  multidrug-resistant  bacteria, 
who  are  not  epidemiologically  linked  to 
an  increase  in  infections.  Category  IB 

4.  Latex  Hypersensitivity 

a.  Develop  an  institutional  protocol 
for  (1)  evaluating  and  managing 
personnel  with  suspected  or  known 
latex  allergy;  (2)  establishing 
surveillance  for  latex  reactions  within 
the  facility;  and  (3)  measuring  the 
impact  of  preventive  measures. 
Educational  materials  and  activities 
should  be  provided  to  inform  personnel 
about  the  manifestations  and  potential 
risk  of  latex  allergy.  Category  IB 

b.  Purchasers  should  consider  barrier 
effectiveness  and  worker  acceptance 
(e.g.,  comfort,  fit)  when  selecting  gloves 
for  use  in  the  health  care  organization. 
When  nonlatex  gloves  are  selected,  they 
should  have  comparable  barrier 
effectiveness  to  Utex  gloves  (494). 
Category  IB 

c.  Provide  workers  with  a  list  of 
nonlatex  glove  alternatives  or,  if 
possible,  low-allergen  latex  gloves  that 
are  available  within  the  organization. 
Category  IB 

d.  Question  all  personnel  for 
symptoms  suggestive  of  latex  allergy 
(e.g.,  localized  dermatitis,  workplace- 
related  asthma)  during  preemployment 
and  periodic  evaluations  (520).  Use 
serologic  tests  only  for  confirmation  in 
those  who,  based  on  clinical  history,  are 
suspected  to  be  latex  allergic.  Category 
IB 

e.  Avoid  the  tise  of  all  latex  products 
in  personnel  with  a  history  of  systeimc 
reactions  to  latex.  Category  IB 

f.  Use  nonlatex  gloves  or  powder-free 
latex  gloves,  or  double-glove  with  cloth 
or  vinyl  glove&  beneath  latex  gloves  for 
personnel  with  localized  reactions  to 
latex  (e.g.,  irritant  or  allergic  contact 
dermatitis).  Category  IB 

g.  Consider  targeted  substitution  of 
nonlatex  gloves  and/or  powder-fr«e 
latex  gloves  in  areas  of  the  facility  or 
among  groups  where  glove  use  is  high 
(e.g.,  operative  suite,  nursing)  or  in  areas 
where  large  numbers  of  personnel  have 
developed  latex  allergy  (499,  527,  528). 
Category  IB 
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h.  Ato  Recommendation  for 
institution-wide  substitution  of  nonlatex 
products  in  health  care  facilities  tb 
prevent  sensitization  to  latex  among 
4iealth  care  persoimel.  Unresolved  Issue 

i.  No  Recommendation  for  the  routine 
use  of  environmental  abatement 
interventions  such  as  laminar  flow  to 
reduce  latex  aeroallergens.  Unresolved 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  100 

RIN  1219-AA49 

Criteria  and  ProcadurM  for  Proposed 
Assessment  of  Civil  Penalties 

AQENCY:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises  the 
Mine  Safety  and  Health 
Administration's  (MSHA's)  existing 
civil  penalty  assessment  amounts  luider 
part  100.  The  proposal  also  adds  a  new 
provision  which  would  codify  the  civil 
penalty  amounts  that  may  be  assessed 
imder  Sections  110(a).  110(b),  and 
110(g)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act).  These 
changes  are  made  as  a  result  of  a 
mandate  by  Congress  in  the  Debt 
Collection  Improvement  Act  of  1996, 
which  requires  that  all  civil  penalties  be 
increased  by  up  to  10  percent,  and  that 
they  be  adjusted  at  least  once  every  four 
years  thereafter  according  to  the  formula 
specified  in  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990 
(Inflation  Adjustment  Act). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  7, 
1997. 

ADDRESSES:  Comments  on  the  proposed 
rule  may  be  transmitted  by  electronic 
mail,  fax,  or  mail.  Comments  by 
electronic  mail  must  be  clearly 
identified  as  such  and  sent  to  this  e-mail 
address:  psilvey@msha.gov.  Comments 
by  fax  must  be  clearly  identified  as  such 
and  sent  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances,  Room  621.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203- 
1984.  Interested  persons  are  encouraged 
to  supplement  written  comments  with 
computer  files  or  disks;  please  contact 
the  Agency  with  any  questions  about 
format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director;  Office  of 
Standards.  Regulations  and  Variances, 
MSHA;  703-235-1910  (voice),  703-235- 
5551  (facsimile),  psilvey@msha.gov 
(Internet  e-mail). 

SUPPt£MENTARY  INFORMATION: 

I.  Rulemaking  Background 

Under  Sections  105(a)  and  110  of  the 
Mine  Act,  MSHA  is  required  to  assess 


a  civil  penalty  for  each  violation  of  the 
Mine  Act  and  the  mandatory  safety  and 
health  standards  promulgated  by  the 
Agency.  The  Mine  Act  originally 
provided  in  1977  that  the  penalty  for 
each  violation  would  not  exceed 
$10,000,  and  that  the  maximum  penahy 
for  failure  to  correct  a  violation  cited 
under  Section  104(a)  within  the  period 
permitted  for  its  correction  would  not 
exceed  $1,000  for  each  day  that  the 
violation  continued.  Miners  who 
willfully  violated  the  mandatory  safety 
standards  relating  to  smoking  or  the 
carrying  of  smoking  materials  into  a 
mine  would  be  assessed  a  civil  penalty 
of  not  more  than  S250  for  each 
violation. 

MSHA  promulgated  its  first 
regulations  relating  to  civil  penalty 
assessments  under  the  Mine  Act  on  May 
30,  1978  (43  FR  23514).  This  rule 
included  a  penalty  conversion  table  for 
regular  assessments  based  on  the  six 
criteria  enumerated  in  30  CFR  100.3(a). 
On  May  21,  1982  (47  FR  22286).  MSHA 
promulgated  a  rule  that  revised  its 
regular  assessment  civil  penalty  table, 
further  defined  the  criteria  for  issuing 
special  assessments,  and  created  a  $20 
single  penalty  assessment  for  those 
violations  that  were  not  reasonably 
likely  to  result  in  reasonably  serious 
injury  or  illness  and  which  were  abated 
in  a  timely  manner.  There  was  no 
provision  in  either  rule  relating  to  civil 
penalties  assessed  for  failing  to  abate 
violations  of  the  Mine  Act  or  for 
smoking  or  carrying  smoking  materials 
into  a  mine,  as  these  penalty  amounts 
were  set  by  the  Mine  Act. 

On  November  5, 1990,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(Budget  Act),  Pub.L.  101-508,  was 
signed  into  law.  Section  3102  of  the 
Budget  Act  amended  the  Mine  Act  and 
raised  the  maximum  MSHA  civil 
penalty  per  violation  fix)m  $10,000  to 
$50,000.  The  $1 .000  per  day  civil 
penalty  for  failure  to  correct  a  violation 
under  Section  104(a)  was  raised  to 
$5,000  per  day.  The  miner  smoking 
penalty  remained  at  $250.  Following  the 
passage  of  the  Budget  Act.  MSHA 
published  a  final  rule  on  January  24, 
1992  (57  FR  2968),  as  amended 
December  21,  1992  (57  FR  60690), 
which  implemented  the  penalty 
increases  prescribed  by  the  Budget  Act 
and  accounted  for  infiation  since  1982. 
A  new  civil  penalty  conversion  table 
was  published  and  the  single  penalty 
assessment  was  also  raised  to  S50  by 
this  final  rule. 

Also  in  1990,  Congress  passed  P.L. 
101—410,  the  Inflation  Adjustment  Act. 
On  April  26, 1996,  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (OCRAA), 


Pub.L.  104-131,  was  passed.  Chapter  10 
of  the  OCRAA,  titled  as  the  "Debt 
Collection  Improvement  Act  of  1996" 
(DCIA),  modifies  the  Inflation 
Adjustment  Act  and  requires  that  the 
head  of  each  agency  adjust  by  regulation 
each  civil  monetary  penalty  provided 
for  by  law  within  its  jurisdiction 
pursuant  to  the  inflation  adjustment 
described  under  Section  5  of  the  DCIA. 
The  first  adjustment  of  a  civil  monetary 
penalty  may  not  exceed  10  percent  of 
the  existing  penalty.  The  revised  civil    . 
penalties  will  apply  only  to  those 
violations  occurring  after  the  date  the 
final  rule  takes  effect. 

n.  Discussion  and  Summary  of  die 
Proposed  Rule 

A.  General  Discussion 

MSHA  is  required  by  law  to  assess  a 
civil  penalty  for  each  violation  of  the 
Mine  Act  or  its  regulations.  The  civil 
penalties  are  intended  to  serve  as  a 
means  of  encouraging  mine  operatora  to 
comply  with  the  law  and  to  deter  them 
from  allowing  hazardous  or  unhealthy 
conditions  to  exist  in  their  mines.  In 
1990.  the  maximum  civil  penalty  that 
could  be  assessed  for  each  violation  of 
the  Mine  Act  was  raised  firom  $10,000 
to  $50,000  under  the  Budget  Act.  MSHA 
issued  regulations  reflecting  this 
increase  on  January  24, 1992  (57  FR 
2968).  as  amended  December  21, 1992 
(57  FR  60690). 

When  Congress  originally  passed  the 
Inflation  Adjustment  Act  in  1990,  the 
legislative  history  stated: 

In  the  past  60  years,  Init  most  notably  in 
the  last  25  years.  Congress  has  enacted 
numerous  statutes  intended  to  regulate 
conduct  deemed  harmful  to  the  health  and 
welfore  of  the  U.S.  citizenry.  Typically,  such 
statutes  include  provision  for  civil  fines 
("civil  monetary  penalties")  to  be  used  both 
to  punish  and  to  deter  violations  of  the 
statute. 

Recent  studies,  however,  suggest  that  the 
desired  impact  of  these  penalties  has  eroded 
over  time  due  to  the  failure  to  adjust  civil 
penalties  to  keep  pace  with  inflation.  Thus, 
for  example,  where  penalties  to  enforce 
workplace  safety  have  remained  unchanged 
since  the  enactment  of  the  Occupational 
Health  and  Safety  Act  in  1970,  such  penalties 
have  been  effectively  reduced  to  one-third  of 
their  original  value  if  one  takes  into  account 
the  intervening  rate  of  inflation. 

In  passing  the  DCIA,  Congress  again 
demonstrated  its  concern  that  civil 
penalties  continue  to  have  the  same 
impact  as  was  originally  intended. 
MSHA  is  increasing  its  civil  penalties  in 
order  to  comply  with  Congress'  mandate 
that  agencies  make  inflation 
adjustments  in  their  civil  penalties. 

Under  the  DCIA,  MSHA  is  required  to 
increase  these  civil  penalties  by  an 


amoimt  not  to  exceed  10  percent.  The 
amount  of  the  increase  is  determined  by 
the  formula  found  in  Section  5  of  the 
Inflation  Adjustment  Act.  Under  Section 
5,  civil  monetary  penalties  are  to  be 
increased  by  a  cost-of-living  adjustment. 
The  statute  defines  "cost-of-living 
adjustment"  ps  the  percentage  by  which 
the  Consumer  Price  Index  for  the  month 
of  June  of  the  calendar  year  preceding 
the  adjustment  exceeds  the  Consumer 
Price  Index  for  the  month  of  June  of  the 
calendar  year  in  which  the  amoimt  of 
such  civil  monetary  penalty  was  last  set 
or  adjusted.  The  term  "Consumer  Price 
Index"  (CPI)  means  the  Consumer  Price 
Index  for  all-urban  consumers 
published  by  the  Department  of  Labor. 

In  order  to  determine  the  current  cost- 
of-living  adjustment  for  MSHA's  civil 
penalties,  MSHA  made  the  following 
calculations: 

469.5     (the  CPI  for  the  month  of  June 
1996,  the  calendar  year  preceding 
the  current  adjustment.) 
419.9    (the  CPI  for  the  month  of  June 
1992,  the  calendar  year  in  which 
the  MSHA  civil  penalties  were  last 
adjusted) 
469.5/419.9  =  1.12     (inflaUon 
adjustment  factor) 
By  using  the  1.12  inflation  adjustment 
fector,  MSHA  would  in  effect  increase 
its  civil  pen^ty  assessments  by  12 
percent.  However,  because  Congress  has 
imposed  a  cap  on  the  maximum 
increase  of  10  percent,  the  increases 
contained  within  this  rule  would  not 
exceed  10  percent 

In  order  to  determine  the  current  cost- 
of-living  adjustment  for  the  miner 
smoking  penalty,  MSHA  made  the 
following  calculations: 
469.5    (the  CPI  for  the  month  of  June 
1996,  the  calendar  year  preceding 
the  current  adjustment.)      , 
195.3    (the  CPI  for  the  month  of  June 
1978,  the  calendar  year  in  which 
the  civil  penalty  was  last  adjusted) 
469.5/195.3  =  2.4     (inflation  adjustment 
factor) 
Using  the  inflation  adjustment  fiactor 
of  2.4,  MSHA  would  have  to  increase 
the  miner  smoking  penalty  140  percent. 
However,  as  stated  above.  Congress  has 
imposed  a  10  percent  cap  on  civil 
penalty  increases.  Therefore,  all  civil 
penalties  under  this  proposal  have  been 
adjusted  by  multiplying  each  penalty  by 
1.10  (a  10  percent  increase)  and 
roimding  to  the  nearest  dollar. 

B.  Section-by-Section  Analysis 

The  following  section-by-section 
analysis  explains  the  proposed  rule  and 
its  effect  on  existing  standards.  The 
standards  in  part  100  apply  to  all  mine 
operators. 


Section  100.3    Determination  of 
Penalty  Amount;  Regular  Assessment 

Paragraph  (a)  of  this  standard  would 
be  amended  to  codify  Section  110(a)  of 
the  Mine  Act.  This  revision  would  also 
reflect  the  increase  of  the  maximimi 
civil  penalty  to  $55,000  per  violation. 
Paragraph  (g)  of  this  standard  would  set 
forth  a  revised  penalty  conversion  table 
in  which  points  assigned  for  each  of  the 
criteria  enumerated  in  this  section  are 
totaled  and  a  correlating  civil  penalty  is 
assessed.  Using  the  10  percent 
maximum  penalty  increase  prescribed 
by  the  IX]IA,  the  civil  penalty 
conversion  table  found  in  this  section 
would  be  adjusted  to  reflect  civil 
penalties  ranging  from  $66  to  $55,000. 

Section  100.4    Determination  of 
Penalty;  Single  Penalty  Assessment 

The  single  penalty  assessment  under 
this  section  would  increase  from  $50  to 
$55,  which  reflects  a  10  percent 
maximum  increase. 

Section  100.5    Determination  of 
Penalty;  Special  Assessment 

This  section  pertains  to  violations 
which  are  of  such  a  nature  or 
seriousness  that  MSHA  cannot 
determine  an  appropriate  penalty  using 
the  regular  assessment  formula  or  the 
single  assessment  provision.  This 
section  also  addresses  penalties  which 
may  be  assessed  to  an  operator  for 
failing  to  correct  a  violation  within  the 
period  required.  Finally,  this  section 
addresses  penalties  which  may  be 
assessed  for  miners  who  willfully  use  or 
cany  smoking  materials  imdersroimd. 

The  specifu  assessment  penalty  is 
determined  by  experienced  Agency 
mine  safety  and  health  specialists,  based 
on  the  facts  and  circumstances  of  each 
case.  Prior  to  a  special  assessment, 
Agency  field  personnel  review  certain 
categories  of  violations  for  special 
assessment. 

The  civil  penalty  provisions  found  in 
Sections  110(b)  and  110(g)  of  the  Mine 
Act  would  be  codified  under  this 
section.  The  maximum  civil  penalty  for 
failure  to  correct  a  violation  for  which 
a  citation  has  been  issued  under  Section 
104(a)  of  the  Mine  Act  would  be 
increased  to  $5,500  per  violation  per 
day.  The  maximum  civil  penalty  for 
willful  violation  of  mandatory  standards 
pertaining  to  smoking  or  carrying  of 
smoking  materials  into  a  mine  by  any 
miner  would  be  raised  to  $275  per 
violation. 

IV.  Executive  Order  12866 

In  accordance  with  Executive  Order 
12866,  MSHA  has  prepared  a 
preliminary  Regulatory  Impact  Analysis 
(RIA)  of  the  estimated  costs  and  benefits 


associated  with  the  proposed  revisions 
of  the  criteria  and  procedures  for 
proposed  assessment  of  civil  penalties. 

The  preliminary  RIA  containing  this 
analysis  is  available  from  MSHA.  MSHA 
welcomes  conunents  on  its  analysis  and 
methodology.  The  Agency  estimates  that 
the  proposal  would  cost  the  mining 
industry  slightly  more  than  $3  million 
annually.  All  penalties  collected  by 
MSHA  are  deposited  in  the  U.S. 
Treasury. 

Based  upon  the  RIA,  MSHA  has 
determined  that  this  rule  is  not  an 
economically  significant  regulatory 
action  pursuant  to  section  3(f)tl)  of 
Executive  Order  1K866. 

V.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995. 

VI.  Regulatory  Flexibility  Act 

In  accordance  with  §  605  of  the 
Regulatory  Flexibility  Act  (RFA),  MSHA 
certifies  that  the  civil  penalty  proposal 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  regulation  does 
no  more  than  to  codify  existing  law  and 
to  mechanically  increase  certain  civil 
money  penalties  to  account  for  inflation, 
pursuant  to  specific  directions  set  forth 
in  the  Federal  Civil  Penalties  Inflation 
Adjustment  Act,  as  amended.  The 
statute  specifies  the  procedure  for 
calculating  the  adjusted  civil  money 
penalties  and  does  not  allow  the 
Department  to  vary  the-calc\Uation  to 
minimize  the  effect  on  small  entities. 
Moreover,  the  actual  amount  of  the 
increase  in  penalties  would  not  meet  the 
threshold  set  forth  in  the  Regulatory 
Flexibility  Act  MSHA  discusses  its 
quantitative  analysis  warranting  this 
conclusion  below. 

In  the  past  MSHA  considered  small 
mines  to  be  mines  with  Gswer  than  20 
employees.  However,  for  the  purposes 
of  the  RFA  and  this  certification,  MSHA 
has  also  evaluated  the  impact  of  the 
proposal  on  mines  with  500  employees 
or  fewer.  No  small  governmental 
jurisdictions  or  nonprofit  organizations 
are  significantly  or  uniquely  affected. 
Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA,  MSHA  must 
include  in  the  proposal  a  factual  basis 
for  this  certification.  The  Agency  also 
must  publish  the  regulatory  flexibility 
certification  statement  in  the  Federal 
Register,  along  with  the  factual  basis, 
followed  by  an  opportunity  ftjr 
comment  by  the  public. 
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MSHA  specifically  solicits  comment 
on  the  Agency's  determination  in  this 
regulatory  flexibility  certification 
statement,  including  cost  data  and  data 
sources.  To  facilitate  the  public 
participation  in  the  rulemaking  process. 
MSHA  will  mail  a  copy  of  the  proposed 
rule,  including  the  preamble  and 
regulatory  flexibility  certification 
statement,  to  mine  operators  and 
miners'  representatives. 

Factual  oasis  for  certification.  MSHA 
explains  below  the  Agency's 
quantitative  approach  in  reaching  its 
conclusion  on  the  impact  of  the 
statutory  provisions,  as  implemented  by 
the  rule.  The  Agency  g^rformed  its 
analysis  separately  for  two  groups  of 
mines:  the  coal  mining  sector  as  a 
whole,  and  the  metal  and  nonmetal 
mining  sector  as  a  whole.  Based  on  a 
review  of  available  sources  of  public 


data  on  the  mining  industry,  the  Agency 
believes  that  a  quantitative  analysis  of 
the  impacts  on  various  mining 
subsectors  may  not  be  feasible.  The 
Agency  requests  comments,  however, 
on  whether  there  are  special 
circumstances  that  warrant  separate 
quantification  of  the  impact  of  this 
proposal  on  any  mining  subsector.  and 
information  on  how  it  might  readily 
obtain  the  data  necessary  to  conduct 
such  a  quantitative  analysis.  The 
Agency  is  fully  cognizant  of  the 
diversity  of  mining  operations  in  each 
sector,  and  has  applied  that  knowledge 
as  it  developed  the  proposal. 

Under  the  SBREFA  amendments  to 
the  RFA,  MSHA  must  use  the  SEA 
definition  for  a  small  mine  of  500 
employees  or  fewer  or.  after 
consultation  with  the  SBA  Office  of 
Advocacy,  establish  an  alternative 


definition  for  the  mining  industry  by 
publishing  that  definition  in  the  Federal 
Register  fbr  notice  and  comment.  The 
alternative  definition  could  be  the 
Agency's  traditional  definition  of  "fewer 
than  20  miners."  or  some  other 
definition.  As  reflected  in  the 
certification,  MSHA  analyzed  the  costs 
of  this  proposal  for  small  and  large 
mines  using  both  the  traditional  Agency 
definition,  and  SBA's  definition,  as 
required  by  RFA,  of  a  small  mine.  The 
Agency  compved  the  costs  of  the 
proposal  for  small  mines  in  each  sector 
to  the  revenues  for  each  sector  for  every 
size  category  analyzed.  In  each  case,  the 
results  indicated  that  the  costs  as  a 
percent  of  revenue  are  less  than  1 
percent. 

The  following  table  summarizes  the 
results  of  this  analysis. 


Small  Mines:  Costs  Compared  to  Revenues 


CoaJ  Mines: 

Small  <20 

Large  >-20  .. 

Small  <500  ... 

Large  >-500 

All  Mines  

M/NM  Mines: 

Small  <20 

Large  >>20  .. 

SmalKSOO... 

Large  >>500 
AM  Mines  


Number  of 
mines 

Estimated  cost 
of  proposal 

Estimated 
revenue 
(millions) 

Estimated 

cost  per 

mine 

Cost  as  per- 
cent of  rev- 
enue 

1601 

SI  .392.900 

$836 

$870 

.17 

1043 

907,500 

18,672 

870 

.005 

2633 

2.290,800 

18,689 

870 

.01 

11 

9,600 

819 

870 

.002 

2644 

2.300.400 

19.506 

870 

.01 

9195 

631.700 

11.929 

70 

00$ 

1540 

105.800 

26.071 

70 

.000 

10706 

735.500 

32.134 

70 

.002 

29 

2.000 

5,866 

70 

.000 

10735 

737.500 

38,000 

70 

.002 

Vn.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
was  enacted  in  1995.  While  much  of  the 
Act  is  designed  to  assist  the  Congress  in 
determining  whether  its  actions  will 
impose  costly  new  mandates  on  State, 
local,  and  tribal  governments,  the  Act 
also  includes  requirements  to  assist 
Federal  agencies  to  make  this  same 
determination  with  respect  to  regulatory 
actions. 

MSHA  has  determined  that,  for 
purposes  of  §  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this 
proposal  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  State,  local,  or  tribal 
governments  in  the  aggregate  of  more 


than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  SlOO  million.  Moreover,  the 
Agency  has  determined  that  for 
purposes  of  §  203  of  that  Act,  this 
proposed  rule  does  not  significantly  or 
uniquely  affect  small  governments. 

Analysis.  Based  on  the  analysis  in  the 
Agency's  preliminary  Regulatory  Impact 
Statement,  the  cost  of  this  proposed  rule 
for  the  entire  mining  industry  is  less 
than  SlOO  million.  Accordingly,  there  is 
no  need  for  further  analysis  under  §  202 
of  the  Unfunded  Mandates  Reform  Act 

MSHA  has  concluded  that  small 
governmental  entities  are  not 
significantly  or  uniquely  impacted  by 
the  proposed  regulation.  The  proposed 
rule  will  impact  approximately  2.545 


coal  and  10.563  metal  and  nonmetal 
-mining  operations. 

When  MSHA  issues  the  proposed 
rule,  the  Agency  will  affirmatively  seek 
input  of  any  state,  local,  and  tribal 
government  which  may  be  affected  by 
the  civil  penalty  ruleinaking.  This 
would  include  state  and  local 
governmental  entities  who  operate  sand 
and  gravel  mines  in  the  construction 
and  repair  of  highways  and  roads. 
MSHA  will  mail  a  copy  of  the  proposed 
rule  to  approximately  350  such  entities. 

Following  is  a  state-by-state  listing  of 
sand  and  gravel  mines  owned  or 
operated  by  state  or  local  governments 
according  to  MSHA  records.  The 
Agency  welcomes  any  comments  or 
corrections. 


State/County  Owned/Operated  Sand  and  Gravel  Operations 

(As  of  12A)8/95] 


SWe 


ARIZONA „ ».. 


State 
owned 


County 
owned 


City  owned 
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State/County  Owned/Operated  Sand  and  Gravel  Operations— Continued 

[As  of  12/08/95] 


State 


ARKANSAS  .. 
CALIFORNIA 
COLORADO  . 

IDAHO  

ILLINOIS 

INDIANA  

IOWA  


KANSAS  

MAINE  

MARYLAND  .. 
MICHIGAN  .... 
MISSISSIPPI 
MISSOURI  .... 
MONTANA  .... 
NEBRASKA  .. 
NEVADA  


NEW  MEXICO 
NEW  YORK  .... 
OKLAHOMA  .„ 
OREGON  


PENNSYLVANIA  

SOUTH  CAROLINA 
SOUTH  DAKOTA. .„ 

TENNESSEE  

TEXAS  

UTAH  


VERMOhrr 

WASHINGTON 
WISCONSIN  .... 
WYOMING 


TOTAL  (346) 


List  of  Subfects  in  30  CFR  Part  100 

Mine  safety  and  health,  Penalties. 

Dated:  September  2, 1997. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  amend  part  100, 
subchapter  P,  chapter  I,  title  30  of  the 
Code  of  Federal  Regulations  as  follows:' 

PART  100— CRITERIA  AND 
PROCEDURES  FOR  PROPOSED 
ASSESSMENT  OF  CIVIL  PENALTIES 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815.  820  and  957. 

2.  Section  100.3  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  revising  paragraph  (g) 
to  read  as  follows: 

§100.3    Detennination  of  penalty  amount; 
regular  assessment 

(a)  General.  The  operator  of  any  mine 
in  which  a  violation  occurs  of  a 
mandatory  health  or  safety  standard  or 
who  violates  any  other  provision  of  the 
Mine  Act.  shall  be  assessed  a  civil 
penalty  of  not  more  than  S55,000.  Each 
occurrence  of  a  violation  of  a  mandatory 


safety  or  health  standard  may  constitute 
a  separate  offense.  The  amount  of  the 
civil  penalty  proposed  shall  be  based 
upon  the  formula  set  forth  in  this 
section.  The  formula  is  based  on  the 
general  criteria  described  in  sections 
105(b)  and  llO(i)  of  the  Act.  These 
criteria  are: 
»        *        *        »        • 

(g)  Penalty  conversion  table.  The 
following  penalty  conversion  table  shall 
be  used  to  convert  the  accumulation  of 
penalty  points  to  the  appropriate 
proposed  monetary  assessment. 

PENALTY  CONVERSION  TABLE 


Points 

Penalty 

20  or  fewer 

66 

21  

73 

22 

79 

23. . 

86 

24 

25  .. 

••■••••••••■■•■••a 

92 
99 

26  ... „ 

109 

27  

119 

28  ..„ „ „„ 

29 

129 
139 

30 

149 

31  .. . 

162 

32 ........ 

- 

175 

••••.M...M.H». 

188 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43. 

44  . 

45. 

46  . 

47  . 
48. 
49. 
50. 
51  . 
52. 

53  . 

54  . 

55  . 

56  . 

57  . 
58. 
59  . 
60. 
61  .. 
62.. 


State 
owned 


County 
owned 


5 
4 
27 
13 
2 
S 
2 
2 


20 


8 
5 
8 

34 
2 
1 

4 
15 

2 
11 


City  owned 


1 

15 
3 
6 
5 


9 

20 

1 


95 


11 
..... 


212 


114 


Penalty  Conversion  Table 
Continued 


Points 


Penalty 


201 

215 

231 

248 

264 

281 

297 

321 

347 

371 

396 

420 

453 

486 

570 

679 

796 

936 

1.066 

1,247 

1,419 

1,603 

1315 

2.041 

2.279 

2,531 

2.796 

3,098 

3.416 
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Penalty  Conversion  Table— 
Continued 


Points 


63 
64 
66 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
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Penatty 

94  
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36,750 
38,500 
41,250 
-  44,000 
46,750 

99 

49,500 

1 00 

55,000 

Penalty 

3,748 

4,096 

4.400 

4,620 

4,840 

5.060 

5,280 

5.500 

5,775  *         •         •         •         • 

6.050  3.  Section  100.4  is  amended  by 

f '^  revising  paragraph  (a)  to  read  as  follows: 
6,600 

6.875  §100.4    Determination  of  penalty:  sbigto 

7.150  penalty  assessmont 

ftpsn  ^^^  '^°  assessment  of  $55  may  be 

o  gQQ  imposed  as  the  civil  penalty  where  the 

9350  violation  is  not  reasonably  likely  to 

10I450  result  in  a  reasonably  serious  injury  or 

1 1 1550  illness  (non-S&S)  and  is  abated  within 

12,650  the  time  set  by  the  inspector.  If  the 

13,750  violation  is  not  abated  within  the  time 

14,850  set  by  the  inspector,  the  violation  will 

iRTnn  °°*      eligible  for  the  $55  single  penalty 

Ir-I^  and  will  he  processed  through  either  the 

23  100  ^8^^  assessment  provision  (§  100.3)  or 

25  300  sp^<^i^  assessment  provision  (§  100.5).  If 

27^500  ^8  violation  meets  the  criteria  for 

30,250  excessive  history  under  §  100.4(b).  the 

33.000  violation  will  not  be  eligible  for  the  $55 


single  penalty  and  will  be  processed 
through  the  regular  assessment 
provision  (§  100.3). 

***** 

4.  Section  100.5  is  amended  by 
redesignating  the  introductory  text  as 
paragraph  (a);  paragraphs  (a)  through  (h) 
as  paragraphs  (a)  (1)  through  (8); 
concluding  text  as  paragraph  (b);  and  by 
adding  new  paragraphs  (c).  and  (d)  to 
read  as  follows: 

S  100.5    Detwmination  of  penalty;  special 


•        •        *        •    ^  • 

(c)  Any  operator  who  fails  to  correct 

a  violation  for  which  a  citation  has  been 
issued  under  Section  104(a)  of  the  Mine 
Act  within  the  period  permitted  for  its 
correction  may  be  assessed  a  civil 
penalty  of  not  more  than  $5,500  for  each 
day  during  which  such  failure  or 
violation  continues. 

(d)  Any  miner  who  willfully  violates 
the  mandatory  safety  standards  relating 
to  smoking  or  the  carrying  of  smoking 
materials,  matches,  or  lighters  shall  be 
subject  to  a  civil  penalty  which  shall  not 
be  more  than  $275  for  each  occurrence 
of  such  violation. 

(FR  Doc.  97-23731  Filed  9-5-97;  8:45  am] 
SILUNa  COOC  4510-43-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6888-6] 

Regulatory  Reinvention  (XL)  Pilot 
Pro)«cts 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Ihiblication  of  proposed  Project 

XL  Final  Project  Agreement  (FPA)  for 

Vandenberg  Air  Force  Base  and  related 

documents. 

SUMMARY:  EPA  is  annoimcing  the 
publication  of  the  Project  XL  Final 
Project  Agreement  (FPA)  for 
Vandenberg  Air  Force  Base  in  Santa 
Barbara  County.  California.  The  FPA  is 
a  voluntary  agreement  developed 
collaboratively  by  the  Department  of 
Defense,  Vanderberg  Air  Force  Base,  the 
Santa  Barbara  Air  Pollution  Control 
District,  local  community  members  and 
EPA.  Project  XL,  announced  in  the 
Federal  Register  on  May  23, 1995  (FRL- 
5197-9),  gives  regulated  sources  the 
flexibility  to  develop  alternative 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements  on  the 
condition  that  they  produce  greater 
environmental  benefits.  EPA  has  set  a 
goal  of  implementing  a  total  of  fifty 
projects  undertaken  in  full  partnership 
with  the  states. 

FOR  FURTHER  INFORMATION:  To  obtain  a 
copy  of  the  Proposed  Final  Project 
Agreement  or  Supporting  Dociiments 
contact:  John  Walser  (415)  744-1257; 
US  EPA  Region  DC;  Vandenberg  Project 
XL  Lead,  AIR-3;  75  Hawthorne  Street. 
San  Francisco,  Ca.  These  docmnents  are 
also  available  via  the  internet  at  the 
following  location:  "http:// 
www.epa.gov/ProjectXL".  To  be 
included  on  the  Vandenberg  Project  XL 
mailing  list  to  receive  information  about 
future  public  meetings,  XL  progress 
reports,  and  other  mailings  from 
Vandenberg  on  the  XL  project,  or  for 
questions  about  the  Proposed  FPA 
contact  John  Walser  at  (415)  744-1257. 
DATES:  Comments.  All  pubhc  comments 
must  be  received  on  or  before  October 
8, 1997. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  in 
duplicate  to:  John  Walser;  US  EPA; 
Vandenberg  Project  XL  Lead,  AIR-3;  75 
Hawthorne  Street,  San  Francisco,  Ca. 

Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  rulemaking,  including 
the  draft  FPA  and  supporting  materials, 
is  available  for  public  inspection  and 
copying  at  U.S.  EPA.  Region  IX,  AIR-3; 
75  Havrthome  Street,  San  Francisco, 
Ca.,  during  normal  business  hours,  and 


at  EPA's  Water  Docket  (Docket  name 
"XL/Envest- Vandenberg  AFB"); 
Mailcode  4101, 401  M  Street,  SW, 
Washington,  DC  20460.  For  access  to  the 
Water  docket  materials,  call  (202)  260- 
3027. 

For  information  on  all  other  aspects  of 
Project  XL  contact  Christopher  Knope« 
at  the  following  address:  Emerging 
Sectors  and  Strategies  Division;  United 
States  Environmental  Protection 
Agency;  3202  Mall;  401  M  Street.  S.W.; 
Mail  Code  2129;  Washington,  DC  20460. 
The  telephone  number  for  the  Division 
is  (202)  260-5754.  The  facsimile 
number  is  (202)  401-6637.  Additional 
information  on  Project  XL,  including 
dociunents  referenced  in  this  notice, 
other  EPA  policy  dociunents  related  to 
Project  XL,  regional  XL  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  internet  at 
"http://www.epa.gov/ProjoctXL"  and 
via  an  automated  fax-on-demand  menu 
at  (202)  260-8590. 

Dated:  September  2. 1997. 
Cliristopher  Knopes, 

Acting  Director,  Emerging  Sectors  and 
Strategies  Division. 
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Preamble 

This  Final  Project  Agreement  (FPA  or 
"Agreement")  is  part  of  President 
Clinton's  Reinventing  Environmental 
Regulation  Initiative  to  test  innovative 
approaches  to  environmental  protection. 
Under  this  Agreement,  Vandenberg  Air 
Force  Base  will  go  beyond  what  is 
required  by  regulation  and  achieve 
superior  environmental  performance  at 
a  lower  cost.  By  30  November,  2002.  the 
Base  will  reduce  its  annual  emissions  of 
ozone  precursors  into  the  air  by  10  tons 
or  more.  As  a  resuh  of  this  initiative. 
Vandenberg  will  no  longer  be  a 
potential  major  source  of  air  pollution 
imder  Title  V  of  the  Clean  Air  Act. 

This  Agreement  states  the  intention  of 
the  United  States  Environmental 
Protection  Agency  ("EPA"),  the  30th 
Space  Wing  at  Vandenberg  Air  Force 
Base,  Cahfomia  ("Vandenberg"),  and 
the  Santa  Barbara  County  Air  PoUution 
Control  District  ("District")  (collectively 
hereinafter  referred  to  as  "the  parties") 
to  carry  out  a  pilot  project  pursuant  to 
the  1995  Memorandimi  of  Agreement 
between  the  Department  of  Defense 
("DOD")  and  EPA  on  Regulatory 
Reinvention  Projects  '  testing  irmovative 
approaches  to  environmental  protection. 
The  program  resulting  from  the  MOA  is 
called  Project  XL/EhfWEST  and 
represents  an  initiative  to  develop  new 
approaches  for  meeting  DOD  and  EPA 
responsibilities  while  achieving  better 
overall  environmental  performance  at 
lower  cost  than  expected  under  existing 
regulatory  approach«s.  The  ENWEST 
program  mirrors  and  supports  EPA's 
regulatory  relief  efforts  imder  Project 
XL. 

The  Vandenberg  proposal  follows 
President  Clinton's  mandate  that 
regulatory  reinvention  under  Project 


XL/ENWEST  put  the  focus  on  progress 
rather  than  process.  Vandenberg 
proposes  a  phased  emissions  reduction 
program.  In  the  short-term,  the  focus 
will  be  on  emission  reductions  from 
boilers,  furnaces,  and  process  heaters.  In 
the  long-term,  the  focxis  will  be  on 
opporttmities  for  emission  reductions 
from  internal  combustion  engines, 
solvent  and  surface  coating  applications 
or  other  suitable  sources  of  ozone 
precursors. 

The  District  and  EPA,  in  return  for  the 
effort  by  Vandenberg,  will  allow 
Vandenberg  to  use  innovative  ways  to 
comply  with  District  Rule  370  ^  and  the 
District's  Title  V  Federal  Operating 
Permit  Program. 

The  commitment  by  Vandenberg  to 
achieve  significant  and  superior 
environmental  benefits,  as  detailed  in 
this  Agreement,  will  be  formally 
submitted  by  the  District  to  EPA  for 
approval  into  the  Santa  Barbara  Coimty 
portion  of  the  California  State 
Implementation  Plan  ("SEP").  The 
District  will  also  oversee  the  execution 
of  the  plan  and  provide  technical 
assistance. 

L  Overview — Purpose  of  This 
Agreement 

This  Agreement  is  a  joint  statement  of 
the  parties'  intentions  with  regard  to  the 
Vandenberg  Air  Quality  Project  XL/ 
ENWEST  Initiative.  This  Agreement  is 
not  intended  to  create  legal  rights  or  to 
be  a  contract  or  a  regulatory  action,  such 
as  a  permit  or  rule.  While  it  does  not 
give  rise  to  any  rights  enforceable  in  a 
legal  action  either  to  compel 
performance  of  the  Agreement  or  for 
damages,  it  is  intended  to  clearly  state 
the  plans  of  the  parties  and  to  represent 
the  firm  commitment  of  each  party  to 
carry  out  the  project 

•     n.  Description  (^the  Project 

A.  General  Project  Description 

The  30th  Space  Wing  at  Vandenberg 
Air  Force  Base  is  located  on  the  central 
coast  of  California  about  150  miles 
northwest  of  Los  Angeles.  Covering 
more  than  98,000  acres,  it  is  the  third 
largest  Air  Force  installation,  and  is  the 
only  point  in  the  United  States  from 
which  unmanned  government  and 
commercial  satellites  are  launched  into 
polar  orbit  and  &t>m  which 
intercontinental  ballistic  missiles  are 
laimched  to  verify  weapon  system 
performance. 


The  mission  of  the  30th  Space  Wing 
is  to:  (1)  Conduct  and  support  space  and 
missile  launches;  (2)  operate  the 
Western  Test  Range;  (3)  respond  to 
world-wide  military  contingencies;  and 
(4)  host  the  Vandenberg  community. 
Vandenberg,  like  other  military 
installations,  differs  from  civilian 
stationary  sources  in  that  the  base  hosts 
and  supports  a  unique  and  wide  variety 
of  functions  and  activities.  These 
activities  include  residential  housing, 
schools,  recreational  parks,  wildlife 
reserves,  shopping  centers,  industrial 
maintenance,  airfield  operations,  and 
various  other  mission  related  activities. 
As  such,  base  activities  create  criteria 
pollutants  normally  associated  with 
residential,  commercial,  and  light 
industrial  operations.  Most  of  the 
stationary  source  ozone  precursor 
emissions  at  the  base  are  generated  by 
boilers,  furnaces,  process  heaters,  and 
internal  combustion  engines. 

Vandenberg  views  environmental 
compliance  as  integral  to  its  mission 
and,  therefore,  directs  significant 
resources  to  ensure  compliance  with  all 
environmental  laws  and  regulations. 
With  the  advent  of  regulatory 
reinvention  and  the  creation  of  Project 
XL/ENWEST,  Vandenberg  saw  the 
opportimity  to  test  alternative  ways  of 
achieving  environmental  compUance. 
Vandenberg  evaluated  its  environmental 
compliance  obligations  and  identified 
areas  where  regulatory  relief  would 
likely  result  in  greater  environmental 
benefits.  As  a  result  of  this  evaluation, 
Vandenberg  submitted  a  Project  XL/ 
ENWEST  proposal  requesting  relief 
fit)m  District  Regulation  XIII,  Part  70 
Operating  Permit  Program.  Under  this 
proposal,  Vandenberg  proposed  to  use 
resources  allocated  for  environmental 
compliance  purposes  to  implement 
pollution  prevention  activities  that 
would  ultimately  have  a  greater 
environmental  banefit  than  compliance 
with  District  Regulation  XHl. 

Regtdation  XIII  is  an  EPA  approved 
and  federally  enforceable  stationary 
source  operating  permit  program, 
implementing  Title  V  of  the  Clean  Air 
Act  ("Title  V")  and  40  CFR  Part  70 
("Part  70"),  Tide  V  supporting 
regulations.  Regulation  XID  requires 
major  stationary  sources  ^  to  apply  for 


'  See  Attachment  1,  "Memorandum  of  Agreement 
between  the  Department  of  Defense  and  the  U.S. 
Environmental  Protection  Agency  on  Regulatory 
Reinvention  Pilot  Project."  November  2, 1995. 


'Rule  370  it  based  on  a  model  Title  V  prohibitory 
rule  that  was  developed  cooperatively  between  EPA 
Region  IX  and  the  California  Air  Resources  Board. 
Pursuant  to  the  applicability  section  of  Rule  370, 
only  sources  with  actual  emissions  less  than  50% 
of  a  major  source  threshold  are  eligible  for  coverage 
(See  Rule  370  at  Attachment  2). 


'To  be  classified  as  a  "major  stationary  source" 
in  Santa  Barbara  County,  a  source  must  emit,  or 
have  the  potential  to  emit,  100  tons  per  year  of  any 
regulated  air  pollutant  or  10  tons  per  year  of  any 
hazardous  air  pollutant  (as  defined  in  section  112 
(b)  of  the  Clean  Air  Act) .  or  25  tons  per  year  of 
a  combination  of  any  hazardous  air  pollutants. 
Ozone  nonattainment  areas  were  classi^ed 
according  to  the  severity  of  the  nonattamment 
based  on  the  design  value  of  a  particular  Air 
Quality  Control  Region  at  the  time  of  the  passage 
of  the  Clean  Air  Act  AmendmenU  of  1900  (Pub.  L. 


and  obtain  a  Part  70  operating  permit. 
The  objective  of  such  permits  is  to 
create  a  comprehensive  doomient 
clearly  spelling  out  all  of  a  source's 
Clean  Air  Act  obligations.  While 
Regulation  Xm  generally  does  not 
impose  new  substantive  requirements 
on  sources,  it  does  enhance 
environmental  compUance  with  existing 
requirements. 

Under  the  District  Rules  in  effect  in 
1996,  Vandenberg  was  a  "major 
stationary  source"  for  purposes  of  Part 
70  and  subject  to  the  permitting 
requirements  of  Regulation  XUI.  Thi« 
classification  was  based  on 
Vandenberg's  potential  to  emit  at  least 
100  tons  per  year  of  oxides  of  nitrogen 
("NOx").  Actual  emissions  of  NOx  at 
Vandenberg,  however,  are 
approximately  50  tons  per  yew. 
Vandenberg,  in  cooperation  with  the 
District  and  R^<hi  IX,  reahzed  that  if 
actual  emissions  used  to  make  a  Title  V 
applicability  determination  coidd  be 
reduced  and  if  the  Distnct  exercised  its 
regulatory  discretion,  then  the  facility 
would  be  eligible  to  comply  with 
District  Rule  370,  Potential  to  Emit — 
Limitations  for  Part  70  Sotuces.  a  rule 
that  exempts  a  source  from  Title  V  if  the 
actual  emissions  bom  the  source  are 
less  than  half  of  the  potential  to  emit 
threshold  for  Regulation  XID.  A  source 
that  complies  with  Rvde  370  by  not 
exceeding  actual  emissions  of  50  tons 
per  year  is  not  subject  to  Regulation  XHl 
and,  therefore,  is  not  required  to  obtain 
a  Part  70  permit. 

The  District  is  currently  classified  as 
a  "moderate"  nonattainment  area  for  the 
federal  one-hour  ozone  standard.  For 
such  areas,  a  "major  stationary  source" 
subject  to  the  permitting  requirements 
of  Title  V  is  one  whose  potential  to  emit 
equals  or  exceeds  100  tons  per  year  of 
any  regulated  pollutant.  In  1996, 
however,  the  District  experienced  a 
number  of  federal  ozone  standard 
violations  that  may  require  EPA  to 
reclassify  the  District  as  a  "serious" 
nonattainment  area.  If  this  occurs,  the 
applicable  definition  of  major  stationary 
source  for  Part  70  purposes  under 
Regulation  Xni  and  Rule  370  will  be 
lowered  to  50  tons  potential  to  emit  or 
25  tons  actual  emissions  of  an  ozone 
precursor. 

Tlie  Parties  acknowledge  that  EPA  has 
adopted  new  federal  standards  for  ozone 
and  particulate  matter.  It  is  unclear  how 
these  new  standards  will  affect  Santa 


101-549).  In  the  case  of  the  Santa  Maria-SenU 
Barfaara-Lompoc  area,  that  area  was  classified  as  a 
"Moderate"  nonattainment  area  for  ozone  under  the 
provisions  of  42  U.S.C.A.  section  7511(a)  (Clean  Air 
Act  §  181(a)l.  All  moderate  areas  were  required  to 
meet  the  ozone  National  Ambient  Air  Quality 
Standards  by  15  November  1996. 
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Barbara  County's  nonattainment  status. 
In  light  of  the  above,  the  parties 
recognize  the  likelihood  that  the 
applicable  thresholds  for  the  District's 
Regulation  XIII  and  Rule  370  may  be 
lowered  to  meet  the  requirements  for 
serious  ozone  nonattainment  areas. 
Therefore,  this  Agreement  has  been 
structured  to  allow  the  Vandenberg 
Project  XL/ENWEST  Initiative  to 
proceed  while  meeting  the  new  more 
stringent  definition  of  major  stationary 
source. 

Together,  Region  IX,  the  District,  and 
Vandenberg  identified  areas  of 
regulatory  flexibility  that  allow  the 
District  to  determine  that  Vandenberg 
may  be  classified  as  a  non- major  or 
minor  source  pursuant  to  Rule  370.' 
First,  the  District  amended  Rule  1301 ' 
to  allow  Vandenberg  to  exclude  from  its 
Title  V  major  source  applicability 
determination,  emissions  from  tactical 
support  equipment,  infrastructure 
maintenance  eqmpment.  and  building 
maintenance  equipment  that  meet  the 
EPA  definition  of  "nonroad  engine." 

Second,  the  District  will  use  its 
discretion  to  modify  Rule  1301  to  allow 
Vandenberg  to  group  certain  sources  at 
the  base  for  the  purposes  of  Title  V 
applicability  by  the  methods  set  forth  in 
the  EPA  2  August  1996  policy  entitled 
"Major  Source  Determinations  for 
Military  Installations  under  the  Air 
Toxics,  New  Source  Review,  and  Title  V 
Operating  Permit  Programs  of  the  Clean 
Air  Act"  ("Act"). 

The  rule  changes  are  contingent  upon 
Vandenberg  obtaining  approval  of  and 
implementing  a  plan  that  achieves  a 
reductiCHi  in  aimual  emissions  of  ozone 
precursors  by  at  least  10  tons  by  30 
November  2002.  The  rule  changes  and 
this  Agreement  wrill  not  aifact 
Vandenberg's  major  stationary  source 
designation  for  programs  other  than 
Title  V,  (e.g..  Prevention  of  Significant 
Deterioration/New  Source  Review  (PSD/ 
NSR)). 

B.  Conformity  to  the  \femorandum  of 
Agreement 

The  following  section  addresses 
criteria  for  consideration  under  the 
DOD/EPA  Memorandum  of  Agreement. 

1.  Regulatory  Flexibility 

Information  pertaining  to 
conformance  with  this  criterion  is 
contained  in  the  preceding  section. 


'See  Anachment  3.  "Interim  Agreement  On 
Implenienution  Of  The  ENWEST  Title  V  Initiative. 

'  See  Attachment  4,  Sante  Baibara  County  Air 
Pollution  Control  District  Rule  1301,  PART  70 
OPERATING  PERMITS— GENERAL 
INFORMATION. 


2.  Cost  Savings  and  Paperwork 
Reduction 

Vandenberg  expects  to  realize  cost 
savings  and  paperwork  reduction  by 
being  able  to  comply  with  Rule  370  in 
lieu  of  Regulation  XIII  and  complying 
with  the  (^ligations  to  obtain  a  Title  V 
permit. 

Administrative  and  enforcement  costs 
inciured  by  the  District,  for  the 
development  and  implementation  of 
this  initiative,  will  be  dociunented  and 
made  available  to  the  public.  Costs  that 
qualify  as  "reimbursable  costs"  under 
District  Rule  210.I.C.  will  be  accounted 
for  separately  and  will  be  reimbursed  by 
Vandenberg  from  DOD  ENWEST  funds. 
In  consultation  with  Vandenberg,  the 
District  will  establish  an  operating 
budget  to  ensure  maximum  availability 
of  fiwds  for  emission  reduction  projects. 

3.  Description  of  Stakeholder 
Involvement 

The  base  has  consulted  with  the 
Vandenberg  Commimity  Advisory 
Board  ("CAB"),  and  the  District 
Community  Advisory  Council  ("CAC") 
in  formulating  this  Agreement.  The 
mission  of  the  CAB  is  to  promote 
community  awareness  and  to  review  the 
remedial  cleanup  process  at 
Vandenberg.  This  mission  has  now  been 
expanded  to  address  the  Vandenberg 
Project  XL/ENWEST  initiative.  The 
CAC  provides  advice  regarding  air 
quality  issues  to  the  Air  Pollution 
Control  District  Board  of  Directors. 
Pursuant  to  guidance  from  the  Board,  a 
subcommittee  was  created  to  participate 
in  this  initiative.  Each  body  has  met 
twice  to  receive  briefings,  discuss  the 
initiative,  and  provide  input. 

The  parties  have  and  will  continue  to 
issue  press  releases,  run  informational 
notices  in  the  newspaper  and  sponsor 
public  meetings,  beginning  with  the 
initial  meeting  in  October  1996,  and 
every  6  months  after  execution  of  this 
Agreement,  to  advise  interested 
members  of  the  public  on  the  progress 
being  made  toward  meeting  the  FPA 
goals.  The  meetings  shall  inform  the 
public  of  the  steps  taken  to  reduce 
pollution,  include  information  on 
proposed  steps  to  meet  the  goals  of  the 
FPA  and  solicit  comment  firom  the 
public  on  the  progress  made  towards 
meeting  the  goals  of  the  Agreement,  or 
any  other  matter  relevant  to  the 
execution  of  the  Agreement.  These 
meetings  will  be  held  in  locations  in 
Santa  Barlura  County  that  are  accessible 
to  the  public  and  at  a  time  and  place 
agreed  to  by  the  parties  to  this 
Agreement.  ^ 


*  See  Attachment  5,  "Pioiact  XIVENWEST 
PUBLIC  PARTICIPATION  PROCESS 


4.  Environmental  Results:  Innovation/ 
Pollution  Prevention 

a.  Background.  Through  the  process 
outlined  in  this  FPA,  Vandenberg 
proposes  to  implement  innovative 
strategies  in  the  selection  and 
application  of  advanced  emission 
reduction  technologies  to  reduce 
emissions  below  levels  they  would  have 
been  at  if  the  project  were  not  being 
undertaken.  Additionally,  Vandenberg 
proposes  to  categorize  the  emission 
reduction  potential  of  the  available 
equipment  to  apply  the  most  efficient 
and  cost-effective  technologies 
appropriate  to  the  pollution  generating 
equipment. 

During  the  initial  phase  of  this 
initiative,  Vandenberg  will  focus  on 
boilers,  which  are  the  single  largest 
stationary  source  of  ozone  precursor 
emissions.  Vandenberg  operates  over 
200  boilers  rated  between  100.000  Btu/ 
hr  and  5  MMBtu/hr.  These  units  are 
operated  for  spatial  heating  and  heated 
water  applications  throughout  the  base 
and  are  typically  fired  on  natural  gas. 
Vandenberg  has  recently  researched  the 
feasibility  of  modifying  boilers  rated 
between  2  MMBtu/hr  and  5  MMBtii/hr 
in  order  to  obtain  emission  reductions. 
Throughout  the  course  of  this  initiative, 
Vandent)erg  will  assess  the  emission 
reduction  potential  from  a  variety  of 
sources,  including  but  not  limited  to 
internal  combustion  engines  and  solvent 
and  surface  coating  applications. 

b.  Investigation  Ana  Application  Of 
Innovative  Control  Strategies.  In  order 
to  apply  the  most  appropriate  and  cost 
effective  emission  control  technologies 
to  boilers,  Vandenberg  is  in  the  process 
of  categorizing  these  emission  imits  by 
process  type  and  by  annual  operating 
capacity.  Once  segregated,  Vandenberg 
proposes  to  apply  advanced  emission 
control  technologies  (<15  ppmvd  NOx  ® 
3%  O2)  to  those  units  capable  of 
providing  the  greatest  emission 
reduction.  Also.  Vandenberg  proposes 
to  apply  somewhat  less  advanced 
emissicMi  control  technologies  (<30 
ppmvd  NOx  0  3%  O2)  to  those  units 
which  provide  fewer  potential  emission 
reductions.  Finally,  the  units  that 
operate  the  least  are  proposed  to  be 
tuned  and/or  modified  to  meet  or 
exceed  an  emission  standard  of  >30 
ppmvd  NOx  ®3%  Oz. 

Advanced  boiler  emission  control 
technologies  available  for  these 
applications  include  lean  pre-mix 
combustion  techniques,  integral  flue  gas 
recirciilation  burners,  spark-ignited 
pulse  combustion  boilers,  and 
oscillating  gas  control  valves.  Through 
the  implementation  of  these 
technologies,  Vandenberg  will  be 
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demonstrating  advanced  emission 
reduction  methods  emerging  into  the 
marketplace  for  these  sized  units. 
Through  the  demonstration  of  these 
emerging  technologies,  Vandenberg  will 
be  advancing  the  technologies  beyond 
the  research  and  development  phases 
and  into  the  commercialization  stages  of 
burner  development. 

c.  Pollution  Prevention.  Through  the 
investigation  and  implementation  of  the 
advanced  emission  reduction 
technologies,  Vandenberg  will  be 
demonstrating  the  effectiveness  of 
pollution  prevention  methods  for 
control  of  environmental  pollution. 
Classic  emission  control  strategies  foctis 
on  the  ability  to  capture  and  destroy 
pollution,  once  generated  from 
industrial  processes.  These  control 
techniques  often  relied  on  the  use  of 
scrubbing  media  or  catalytic  exhaust 
treatment  (including  ammonia  injection) 
to  achieve  ultra-low  emissions 
thresholds  (<20  ppmvd  NOx  @  3%  O2). 

Through  the  initiatives  outlined  in 
this  FPA,  Vandenberg  is  proi>osing  to 
apply  innovative  pollution  prevention 
techniques  in  reducing  emissions  from 
their  facilities.  Advanced  burner 
development  provides  for  the  reduction 
of  NOx  throu^  alterations  in  the  burner 
configuration,  eliminating  the  need  for 
post  exhaust  controls.  By  working 
directly  with  technology  vendors, 
Vandenberg  has  the  ability  to  apply 
advanced  ultra-low  emission 
technologies. 

d.  Emission  Reductions.  Vandenberg 
is  committed  to  achieving  through  this 
initiative  a  reduction  in  aimual 
emissions  of  ozone  precursors  by  at 
least  10  tpy  by  30  November  2002. 
These  reductions,  attained  by  the  use  of 
innovative  technology,  will  be 
permanent  and  will  not  be  used  as 
bankable  emission  credits  for  further 
growth  at  Vandenberg  or  any  other 
facility.  Sources  selected  for  the 
Vandenberg  Air  Quality  Project  XL/ 
ENWEST  Initiative  will  not  afiiBct  the 
calculation  of  the  Vandenberg  Net 
Emission  Increase.  This  does  not 
prohibit  futiue  Net  Emission  Increases 
at  Vandenberg.  However,  if  Vandenberg 
is  required  to  undergo  a  mission  change 
or  additional  missions  are  added  to  the 
facility  and  growth  offsets  are  required 
to  accommodate  these  mission  changes, 
then  such  offsets  must  be  obtained 
through  projects  which  are  not  part  of 
the  air  initiative,  or  must  be  acquired  by 
the  Air  Force  from  qualified  areas  of 
sources  outside  Vandenberg. 

5.  Transferability,  Feasibility, 
Monitoring,  Reporting,  and  Evaluation 

These  criteria  are  addressed  further  in 
section  III  of  this  FPA. 


a.  Transferability.  Transferability  is 
envisioned  in  both  a  procedural  and 
technical  context.  Procediually. 
reallocating  fimding  for  pollution 
prevention  rather  than  for  compliance 
can  result  in  regulatory  requirements  no 
longer  being  applicable.  This  funding 
trade  off  is  a  transferable  mechanism. 
The  technical  transferability 
encompasses  boiler  demonstration 
projects  testing  new  burner  technologies 
that  can  be  replicated  at  industrial  and 
military  facilities. 

b.  Feasibility.  Feasibility,  which  is 
achievement  of  technical  objectives 
within  applicable  cost  constraints,  is 
inherent  within  this  process. 

c.  Monitoring  And  Reporting. 
Monitoring  and  Reporting  relates  to  the 
collection  of  data  necessary  to  proceed 
on  to  the  next  step  whk^h  will  validate 
the  achievement  of  defined  objectives. 
In  this  instance,  adequate  data  regarding 
emissions  reductions  related  to  selected 
technology  applications  will  be 
collected  to  allow  for  a  meaningful 
evaluation  of  the  progress  being  made  to 
achieve  specified  milestones. 

d.  Evaluation.  Evaluation  will 
interpret  the  data  gathered  in  the 
previous  phase  and  make  possible  a 
determination  of  whether  the 
appropriate  milestone  has  been 
accomplished.  This  will  invc^ve  a 
public  participation  component  and 
should  take  place  within  30  days  of  the 
completion  date  of  any  milestone. 

6.  Worker  Safety  and  Environmental 
Justice 

The  base  is  committed  to 
implementing  Project  XL/ENWEST, 
complying  with  Executive  Order  12898 
and.  ptirsuant  to  Executive  Order  12196, 
complying  writh  Air  Force  Office  of 
Safety  and  Health  standards.  The 
Vandenberg  Project  XL/ENWEST 
initiative  will  not  create  worker  safety 
hazards  or  any  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  on  minority 
populations  and  low-income 
populations. 

m.  Implementation  of  the  Vandenberg 
InitiatiTe 

A.  Vandenberg  Responsibilities; 
Emission  Reductions 

Vandenberg  will  implement  a  phased 
program  to  reduce  annual  emissions  of 
ozone  precursors  by  at  least  10  tons  by 
30  November  2002.  The  initial  effort 
will  be  accomplished  through  emission 
reductions  from  boilers,  furnaces,  or 
process  heaters.  Details  of  the  program 
will  be  specified  and  made  enforceable 
in  the  Rule  1301  Plan.  The  Plan  shall 
consist  of  source  selection  criteria. 


technology  options,  baseline  emission 
protocols,  emission  measurement 
protocols,  and  emission  reduction 
reporting  protocols.  Vandenberg  will 
work  in  conjunction  with  the  District 
Innovative  'ref:hnology  Group.  This  Plan 
will  be  submitted  to  the  Air  Pollution 
Control  Officer  ("Control  Officer  ")  no 
later  than  30  November,  1997,  to 
include  and  execute  the  following 
agreed  upon  milestones.  Other  emission 
reduction  efforts,  supporting  the 
attainment  of  the  10  ton  reduction  goal, 
will  be  initiated  for  other  sources,  such 
as  internal  combustion  engines  and 
solvmit  and  surface  coating 
applications.  Details  of  potential 
additional  emission  reduction  efforts 
will  be  in  the  Plan.  The  Control  Officer 
will  approve,  conditionally  approve,  or 
disapprove  the  Plan  within  60  days  of 
submittal. 

The  agreed  upon  milestones  are  as 
follows: 

1.  Within  30  days  of  execution  of  this 
Agreement,  Vandenberg  shall  complete  the 
initial  assessment  and  cost  feasibility  study. 

2.  By  30  April  1999,  30  percent  of 
candidate  boilers  identificKi  in  milestone  #1 
are  being  retrofitted. '' 

3.  By  30  April  2000,  2  tons  per  year  of 
emission  reductions  shall  have  been 
accomplished. 

4.  By  30  April  2001,  70  percent  of 
candidate  boilers  identified  in  milestone  #1 
are  being  retrofitted. 

5.  By  30  November  2002.  Vandenberg  shall 
achieve  a  reduction  in  annual  emissions  of 
ozone  precursors  by  10  tons  or  more. 

If  any  of  the  milestones  are  not  met. 
this  Agreement  will  .terminate  as 
provided  in  Section  IV  and  Vandenberg 
will  be  required  to  comply  with  the 
requirements  of  Title  V  of  the  1990 
Clean  Air  Act  Amendments,  consistent 
with  applicable  rules  and  statutes. 
Compliance  with  milestones  will  be 
determined  by  the  Control  Officer  and 
will  be  based  upon  data  submitted  by 
Vandenberg  pursuant  to  agreed  upon 
protocols.  At  the  time  of  the  execution 
of  the  FPA,  the  governing  federal  rule« 
requires  a  source  to  submit  a  compliant 
permit  application  v«rithin  one  year  of 
the  time  at  which  the  source  becomes 
subject  to  the  permit  program. 

B.  District  Responsibilities 

1.  Rule  Submission  to  EPA 

The  District  will  submit  to  Region  DC, 
for  inclusicMi  into  the  California  State 
Implementation  Plan  ("SIP"),  the 
relevant  portions  of  District  Rule  1301 
which  allow  for  the  implementation  of 
the  Project  XL/ENWEST  program. 


'  The  term  "being  retrofitted"  ancompasaas 
construction,  testing,  and  monitoring  of  emiMion 
reductions. 

»  40  CFR  Part  70,  §  70.S  (aM  1  )(>). 
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2.  Technical  Assistance/Plan  Review 
and  Submission  to  EPA 

The  District  will  provide  technical 
assistance  to  Vandenberg  regarding 
opportunities  for  emission  reductions  at 
Vandenberg.  Vandenberg  may  use  such 
assistance  when  preparing  the  emission 
reduction  Plan.  The  District  will 
formally  review  the  Plan  that 
Vandenberg  submits  pursuant  to  Rule 
1301  and  approve  the  Plan  if  it  meets 
the  requirements  of  District  rules.  The 
District  will  submit  to  EPA  for  inclusion 
into  the  SIP  the  Vandenberg  emission 
reduction  Plan  the  Control  OCBcot 
approves  pursuant  to  Rule  1301. 

C.  EPA  Responsibilities 

EPA  %vill  review  District  Rule  370  and 
portions  of  Rule  1301  that  allow  for 
implementation  of  the  Vandenberg 
Project  XL/ENWEST  initiative  for 
inclusion  in  the  SIP,  and  approve  those 
rules  if  the  appUcable  statutory  and 
regulatory  criteria  are  met.  EPA  %vill  also 
approve  incorporation  of  amended 
District  Ride  1301  into  the  District's  Part 
70  program  if  statutory  and  regidatory 
criteria  are  met. 

D.  EPA  Approval  of  Rule  1301 

All  parties  recognize  and  agree  that 
imtil  such  time  as  IDistrict  Rule  1301,  as 
amended  to  implement  this  Agreement, 
is  approved  by  EPA,  the  basis  upon 
which  the  Control  Officer  intends  to 
exercise  his  discretion  to  find 
Vandenberg  a  non-major  source  is  not 
complete  and  Vandenberg  is  still  subject 
to  regulation  under  Title  V.  If  EPA  does 
not  approve'  the  amended  Rule  1301  as 
part  of  the  District's  Part  70  program  by 
1  January  1998  then  this  Agreement  will 
terminate. 

IV.  Administration  of  the  Agreement 

A.  Duration  and  Termination/Renewal 
of  Agreement 

This  Agreement  is  effective  until  30 
November  2002.  If,  prior  to  expiration 
on  30  November,  2002,  additional 
emission  reduction  opportimities  are 
identified,  the  parties  may  elect  to 
revise  the  reduction  goals  and  extend 
the  Agreement. 

B.  Termination 

1.  Parties'  Termination  Rights 

Any  party  may  terminate  this 
Agreement  any  time  prior  to  Control 
Officer's  approval  of  the  emission 
reduction  Plan  submitted  to  the  District 
pursuant  to  Rule  1301.  Such  notice  will 
be  in  writing  and  sent  to  the  other 
parties.  After  such  approval  any  party 


*  Approval  for  this  paragraph  means  a  latter 
signed  by  EPA. 


may  terminate  its  participation  in  the 
Agreement  by  providing  30  days  notice 
to  the  other  parties.  Termination  of  this 
Agreement  will  not  terminate 
Vandenberg's  obligations  under  District 
Rules  1301  and  370  as  discussed  in 
subsections  rV.B.2  and  IV.B.4  below. 

2.  Termination  of  Plan 

If  this  Agreement  is  terminated, 
achieved  emission  reductions  will 
remain  in  place  in  accordance  with 
applicable  rules.  There  will  be  no 
obligation  to  perform  any  unachieved 
reductions  that  have  not  been 
completed  if  any  of  the  following  events 
occur,  and  Vandenberg's  status  vis-a-vis 
Regulation  XIII  will  be  reassessed  as  set 
forth  in  Section  FV-B  above. 

Vandenberg  may  withdraw  from  the 
approved  flan  if^y  of  the  following 
occxu-: 

(a)  It  becomes  subject  to  pennit  under  Title 
V  of  the  CAA  as  applied  by  fMleral,  state,  or 
local  regulation. 

(b)  It  does  not  achieve  the  amissions 
reductions  required  by  Rule  1301  pursuant  to 
the  schedule  of  milestones  included  in  the 
Plan  approved  by  the  District. 

(c)  IJSEPA  does  not  approve  the  Plan  for 
inclusion  in  the  SIP  within  one  year  of 
approval  by  the  District. 

3.  Stationary  Source  Redesignation 

If  the  Plan  is  terminated  in  whole  or 
in  part  for  any  reason,  the  Title  V 
stationary  source  designation  for 
Vandenberg  will  be  reevaluated  by  EPA 
and  the  District  consistent  with 
applicable  federal  and  state  laws,  rules, 
and  regulations  at  the  time  of  such 
termination  or  withdrawal  of  the  plan. 
Such  reevaluation  will  include  all 
equipment  on  the  facility.  If  such 
inclusion  subjects  Vandenberg  to  the 
permitting  reqiiirements  of  Regulation 
Xin,  Vandenberg  will  apply  for  and 
obtain  a  permit  in  accordance  with 
Regulation  Xm  and  applicable  federal 
regulations. 

4.  Achieved  Emission  Reductions 

Notwithstanding  any  other  provision 
in  this  Agreement,  the  portion  of  a  Plan 
approved  pursuant  to  Rule  1301  will  not 
expire  for  any  emission  reductions  that 
have  been  implemented  or  any 
equipment  that  has  been  or  is  being 
retrofitted-  Such  emission  reductions 
will  remain  in  effect  and  will  be 
enforceable  as  part  of  the  SIP  and 
District  Rules  and  Regulations. 

C.  Funding 

Upon  execution  of  the  interim 
Agreement  in  Jime  1996,  Vandenberg 
redirected  all  remaining  Fiscal  Year 
1996  Title  V  compliance  funds 
($163,000)  to  implement  program 
emission  reduction  projects.  The  Fiscal 


Year  1997  commitment  is  $465,000  for 
follow-on  projects.  At  this  time 
Vandenberg  has  requested,  through  the 
normal  DOD  budgeting  process,  funds 
for  the  following  periods  for  Title  V 
compliance  purposes: 

FY  '98  $550,000 

FY  "99  500,000 

FY  'GO  „..  450,000 

FY  '01  400,000 

Total  2.528.000 

All  funding  ccHnmitments  by 
Vandenberg  will  be  in  accordance  with 
the  Anti  Deficiency  Act  (31  U.S.C. 
1341). 

Emission  reduction  projects  will  be 
funded  fix>m  the  fimds  estimated  to  be 
available  in  the  totals  identified  above. 
Failure  to  achieve  the  milestones  will 
result  in  these  funds  being  withdrawn 
from  this  initiative  and  their  utilization 
to  comply  with  the  requirements  of  Title 
V  of  the  1990  Clean  Air  Act 
Amendments.  Costs  attributable  to 
complying  with  District  Rule  370  will 
not  be  supported  from  those  funds.  All 
parties  agree  that  administrative  costs 
should  be  minimized  to  enhance  the 
benefits  of  pursuing  this  initiative. 

D.  Events  Preventing  Implementation  of 
Agreement 

If  at  any  time  during  implementation 
of  this  FPA,  Vandenberg  reasonably 
determines  and  EPA  and  the  District 
concur  that  any  requirement  of  such 
Agreement  cannot  be  met  due  to 
circxunstances  beyond  the  control  of 
Vandenberg  (including,  but  not  limited 
to.  materially  changed  site  conditions 
that  could  not  reasonably  have  been 
anticipated,  insufficient  availability  of 
appropriated  funds  or  the  significant 
friilure  of  an  innovative  technology) 
EPA.  District,  and  Vandenberg  will 
attempt  to  negotiate  mutually  acceptable 
changes  to  the  FPA. 

E.  Dispute  Resolution 

Any  dispute  that  arises  with  respect 
to  the  meaning,  application, 
implementation,  interpretation,  • 
amendment,  termination,  or 
modification  of  the  FPA.  or  with  respect 
to  the  Vandenberg  implementation  of 
the  FPA,  the  resolution  of  which  is  not 
expressly  provided  for  in  the  FPA.  will 
in  the  fint  instance,  be  the  subject  of 
informal  negotiations,  except  with 
respect  to  Section  IV.G.  (Enforcement). 
To  initiate  informal  negotiations,  any 
signatory  which  believes  it  has  a  dispute 
with  any  other  party  will 
simultaneously  notify  all  of  the  parties, 
in  writing,  setting  forth  the  matter(s)  in 
dispute.  If  the  dispute  cannot  be 
resolved  by  the  parties  within  35  days 
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of  receipt  of  such  notice,  then  one  or 
both  parties  may  invoke  non-binding 
mediation  by  setting  forth  the  nature  of 
the  dispute,  with  a  proposal  for  its 
resolution,  in  a  letter  and  submit  it  to  a 
three  person  dispute  resolution 
committee  consisting  of  one  member 
designated  by  each  party. 

F.  Public  Records  and  the 
Administrative  Record 

Vandenberg  will  issue,  within  30  days 
of  execution  of  this  Agreement,  and 
every  6  months  thereafter  until 
completion  of  the  Air  Quality  initiative, 
progress  reports  which  docimient 
progress  toward  goals  established  by 
this  Agreement.  The  reports  will 
document  equipment  changes  and 
replacements,  process  changes,  and 
other  relevant  facts  which  support  any 
assertions  of  actual  emission  reductions 
or  the  progress  thereof.  The  reports  will 
be  providod  to  District.  Region  IX.  and 
any  interested  party  that  requests  such 
reports.  In  addition.  Vandenberg  shall 
maintain  the  reports  in  local  public 
libraries.  Vandenberg  will  also  develop 
and  maintain  an  Administrative  Record 
of  all  formal  documents,  records,  and 
correspondence  necessary  as  a  basis  for 
decision  making  regarding  this 
initiative. 

G.  Enforcement 

While  this  Agreement  is  not  legally 
binding,  the  requirements  of  District 
Rule  370,  Potential  to  Emit— Limitations 
for  Part  70  Sources;  District  Rule  1301. 
Part  70  Operating  Permits,  definition  of 


"Stationary  Source";  and  the 
Vandenberg  emission  reduction  Plan 
approved  by  the  Control  Officer, '°  are 
binding  and  legally  enforceable  by  the 
District,  after  all  rule  changes  are  final. 
Upon  EPA  approval  of  these 
requirements  into  the  SIP,  they  will  also 
be  enforceable  by  EPA  and  citizens 
imder  the  Clean  Air  Act.  District  and 
federal  enforceability  of  the  above 
provisions  will  remain  in  effect  until 
such  provisions  are  modified  or 
rescinded  by  the  District  and  approved 
by  EPA. 

These  enforcement  measures  make 
Vandenberg  accountable  for  achieving 
the  milestones  set  out  in  this  FPA  and 
the  Plan  submitted  pursuant  to  Rule 
1301. 

H.  Periodic  Review  and  Evaluation 
Activities 

Each  party  will  review  this 
Agreement,  pursuant  to  the  above 
mentioned  milestones  in  Section  in.A. 
The  review  will  be  an  evaluation  of  the 
progress  towards  achieving  the 
objectives  of  this  Agreement. 

/.  Means  of  Giving  Notice 

When  giving  notice  with  regard  to 
FPA  modification  or  termination,  the 
parties  will  contact  the  FPA  signatories 
in  writing.  Informal  commimication 
may  be  given  by  phone  or  in  writing  to 
the  following  contact  offices: 


■°Upon  approval  by  the  Control  OBicar,  the  Plan 
will  be  appended  to  this  Agreement  as  AtUchment 
6. 


Environmental  Management  Office,  (SOS) 

734-8232  (x-61921),  Vandenborg  Air  FoiGe 

Base 
Office  of  Strategic  Planning  and  Emerging 

Issues.  (415)  744-2390,  U.S.  Environmental 

Protection  Agency,  Region  IX 
Manager  of  Major  Source  Division,  (805) 

961-8800,  Santa  Barbara  Cotmty  Air 

Pollution  Control  District 

/.  Effective  Date 

This  Agreement  is  effective  upon  the 
date  of  the  last  signatvire  by  the  parties. 
Felicia  Marcus, 

Regional  Administrator,  United  States 
Environmental  Protection  Agency,  Region  DC. 
C  Robert  Kehler, 

Colonel,  USAF.  Commander,  30th  Space 
Wing,  Vandenberg  Air  Force  Base. 
Douglas  W.  Allud, 

Air  Pollution  Contrt^  Officer.  Santa  Barbara 
County  Air  Pollution  Control  District. 

List  of  Attachments 

1.  Memorandum  Of  Agreement  Between 
The  Department  Of  Defense  And  The  U.S. 
Environmental  Protection  Agency  On 
Regulatory  Reinvention  Pilot  Projects. 

2.  Santa  Barbara  County  Air  Pollution 
Control  District  Rule  370,  Potential  To  Emit. 
Limitations  For  Part  70  Sources. 

3.  Interim  Agreement  On  The 
Implementation  Of  The  Project  XL/Enwest 
"Title  V"  Initiative. 

4.  Santa  Barbara  County  Air  Pollution 
Control  District  Rule  1301,  Part  70  Operating 
Permits — General  Information. 

5.  Public  Participation  Process. 

6.  Rule  1301  Plan  (Will  Be  Appended  To 
FPA  Upon  Approval  By  TTie  Control  Officer). 

[FR  Doc.  97-23692  Filed  9-5-97;  8:45  am) 
BUXMO  COOS  mo  M  u 
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Monday 
September  8,  1997 


Part  VIII 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Chapter  V 

HUD  Disaster  Recovery  Initiative;  Final 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Chapter  V 

IPoekm  No.  FR-4254-N-011 

HUD  Disaster  Recovery  InitUtUv* 

agency:  Office  of  Ck)mniunity  Planning 
and  Development,  HUD. 
ACTION:  Notice  of  disaster  recovery 
funds  availability  and  waivers. 

SUMMARY:  The  1997  Emergency 
Supplemental  Appropriations  Act  for 
Recovery  from  Natiual  Disasters,  with 
respect  to  the  HUD  Disaster  Recovery 
Initiative  grant  funds,  requires  the 
publication  of  a  Notice  governing  the 
use  of  such  funds  in  conjimction  with 
any  program  administered  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  for  buyouts  of  structures  in 
disaster  areas.  This  Notice  addresses 
that  requirement  and  provides  other 
gmdance  on  the  use  of  those  funds. 
EFFECTIVE  DATE:  June  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
C  Opper,  Senior  Program  Officer,  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Url}an  Development, 
Room  7286.  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  numbers  are  not  toll-free.) 

SUPPI.EMENTARY  INFORMATION: 

I.  Empowering  Communities  for 
Recovery 

A.  Purpose  ' 

1.  This  Notice  describes  policies  and 
procedures  applicable  to  the  HUD 
Disaster  Recovery  Initiative. 

2.  When  a  community  is  hit  hard  by 
a  natural  disaster,  there  is  often  a  long, 
difficult  process  of  recovery.  Most 
impacted  areas  never  fully  recover 
because  of  limited  resources.  HUD  is 
uniquely  positioned  to  assist  States  and 
commimities  with  disaster  recovery, 
because  of  its  mission  and  experience  as 
the  Federal  Government's  agency  for 
addressing  a  broad  spectrum  of  needs 
related  to  commiuiity  viability  (e.g., 
housing,  economic  and  community 
development). 

3.  HUD's  Disaster  Recovery  Initiative 
helps  communities  impacted  by 
disasters  receiving  Presidential 
declarations.  When  other  agencies 
cannot  assist,  HUD  steps  in  with  gap 


funding  for  recovery  activities — 
providing  the  glue  that  holds  together 
the  sometimes  disconnected  pieces  of 
disaster  recovery.  Because  Federal 
government  resources  will  never  be 
sufficient  to  cover  costs  of  total 
recovery,  HUD's  program  requires  a 
partnership  of  Federal,  State  and  local 
governments,  the  business  community 
and  citizens. 

4.  HUD  Disaster  Recovery  funds  are 
intended  to  support  the  activities  of 
other  Federal  agencies  and  cannot  be 
used  for  activities  reimbursable  or  for 
which  funds  are  made  available  by  the 
Federal  Emergency  Management  Agency 
(FEMA),  the  Small  Business 
Administration  (SB A),  or  the  U.S.  Army 
Corps  of  Engineers  (USAGE). 

B.  Benefiting  Persons  of  Low  and 
Moderate  Income 

1.  An  objective  of  the  program  is  the 
redevelopment  of  viable  urban 
communities,  by  providing  decent 
housing  and  a  sxiitable  living 
environment  and  expanding  economic 
opportunities,  especially  for  persons  of 
low  and  moderate  income. 

2.  A  grantee  must  use  at  least  50 
percent  of  its  HUD  Disaster  Recovery 
funds  for  activities  that  benefit  persons 
of  low  and  moderate  income.  The 
Secretary  may  waive  this  requirement 
only  on  a  case-by-case  basis.  HUD  will 
consider  such  a  waiver  after  receiving  a 
request  from  a  grantee  that  includes  a 
justification  that  establishes  good  cause 
for  the  waiver  and  reflects  a  public 
purpose. 

C.  Definitions 

Regulatory  references  are  in  title  24  of 
the  Code  of  Federal  Regulations  (CFR), 
unless  otherwise  cited. 

Act  means  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.). 

Buildings  for  the  general  conduct  of 
government  means  city  halls,  county 
administrative  buildings,  State  capitol 
or  office  buildings  or  other  faciUties  in 
which  the  legislative,  judicial  or  general 
administrative  affairs  of  the  government 
are  conducted.  Such  term  does  not 
include  such  facilities  as  neighborhood 
service  centers  or  special  purpose 
buildings  located  in  low  and  moderate 
income  areas  that  house  various 
nonlegislative  functions  or  services 
provided  by  government  at 
decentralized  locations. 

Chief  Executive  Officer  of  a  State  or 
unit  of  general  local  government  means 
the  elected  official  or  the  legally 
designated  official,  who  has  the  primary 
responsibility  for  the  conduct  of  that 
entity's  governmental  affairs.  Examples 
of  the  "chief  executive  officer"  of  a  unit 


of  general  local  government  are:  the 
elected  mayor  of  a  municipality:  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  and  the  official 
designated  piusuant  to  law  by  the 
governing  body  of  a  imit  of  general  local 
government. 
City  means  the  following: 

a.  Any  unit  of  general  local 
government  that  is  classified  as  a 
municipality  by  the  United  States 
Bureau  of  the  Census,  or 

b.  Any  other  imit  of  general  local 
government  that  is  a  town  or  township 
and  that,  in  the  determination  of  the 
Secretary: 

i.  Possesses  powers  and  performs 
functions  comparable  to  those 
associated  with  municipalities; 

ii.  Is  closely  settled;  and 

iii.  Contains  within  its  boundaries  no 
incorporated  places  as  defined  by  the 
United  States  Bureau  of  the  Census  that 
have  not  entered  into  cooperation 
agreements  with  the  town  or  township 
for  a  period  covering  at  least  3  yean  to 
luidertake  or  assist  in  the  undertaking  of 
essential  community  development  and 
housing  assistance  activities.  The      * 
determination  of  eligibility  of  a  town  or 
township  to  qualify  as  a  city  will  be 
based  on  information  available  from  the 
United  States  Bureau  of  the  Census  and 
information  provided  by  the  town  or 
township  and  its  included  units  of 
general  local  government. 

Grantee  means: 

a.  A  Qty  that  receives  no  less  than 
$200,000  under  the  disaster  formula 
allocation,  has  the  capacity  to  carry  out 
this  program,  and  remaining  disaster 
recovery  needs;  or  that  is  in  a  State  in 
which  HUD  administers  its  community 
development  program. 

b.  A  Coimty  that  receives  no  less  than 
$200,000  under  the  disaster  formula 
allocation,  has  the  capacity  to  cany  out 
this  program,  and  remaining  disaster 
recovery  needs;  or  that  is  in  a  State  in 
which  HUD  administers  its  community 
development  program.  The  county  may 
designate  a  local  government  or 
governments  to  carry  out  the  program 
on  its  behalf. 

c.  A  State  government  that  receives  a 
HUD  Disaster  Recovery  grant  allocation 
that  includes  funds  calculated  for  places 
that  would  have  received  an  allocation 
below  the  minimum  grant  size. 

Household  means  all  the  persons  who 
occupy  a  housing  unit.  The  occupants 
may  be  a  single  family,  one  person 
Uving  alone,  two  or  more  families  living 
together,  or  any  other  group  of  related 
or  unrelated  persons  who  share  living 
arrangements. 


Federal  Register  /  Vol.  62.  No.  173  /  Monday,  September  8,  1997  /  Rules  and  Regulations     47345 


HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Income.  For  the  purpose  of  city  and 
coimty  grantees  determining  whether  a 
family  or  household  is  low-  and 
moderate-income,  grantees  may  select 
any  of  the  three  definitions  listed  below 
for  each  activity,  except  that  integrally 
related  activities  of  the  same  type  and 
qualifying  under  the  same  paragraph  of 
§  570.208(a)  shall  use  the  same 
definition  of  income.  The  option  to 
choose  a  definition  does  not  apply  to 
activities  that  qualify  under 
§  570.208(a)(1)  (Area  benefit  activities), 
except  when  the  recipient  carries  out  a 
survey  under  §  570.208(a)(l)(vi). 
Activities  qualifying  under 
§  570.208(a)(1)  generally  must  use  the 
area  income  data  supplied  to  recipients 
by  HUD. 

a.  The  three  definitions  are  as  follows: 
i.^finual  income  as  defined  under 

the  Section  8  Housing  Assistance 
Payments  program  at  §  813.106  (except 
that  if  the  HUD  Disaster  Recovery 
Initiative  assistance  being  provided  is 
homeovmer  rehabilitation,  the  value  of 
the  homeowner's  primary  residence 
may  be  excluded  from  any  calculation 
of  Net  Family  Assets);  or 

ii.  Aimual  Income  as  reported  under 
the  Census  long-form  for  die  most  recent 
available  decennial  Census.  This 
definition  includes: 

(1)  Wages,  salaries,  tips,  commissions, 
etc.; 

(2)  Self-employment  income  &t>m 
own  non-farm  business,  including 
proprietorships  and  partnerships; 

(3)  Farm  self-employment  income; 

(4)  Interest,  diviaends,  net  rental 
income,  or  income  from  estates  or  trusts; 

(5)  Social  Security  or  railroad 
retirement; 

(6)  Supplemental  Security  Income, 
Aid  to  Families  with  Dependent 
Children,  or  other  public  assistance  or 
public  welfare  programs; 

(7)  Retirement,  survivor,  or  disability 
pensions;  {md 

(8)  Any  other  sources  of  income 
received  regularly,  including  Veterans' 
(VA)  payments,  imemployment 
compensation,  and  alimony;  or 

iii.  Adjusted  gross  income  as  defined 
for  purposes  of  reporting  imder  Internal 
Revenue  Service  (IRS)  Form  1040  for 
individual  Federal  annual  income  tax 
purposes. 

b.  Estimate  the  annual  income  of  a 
family  or  household  by  projecting  the 
prevailing  rate  of  income  of  each  person 
at  the  time  assistance  is  provided  for  the 
individual,  family,  or  household  (as 
applicable).  Estimated  annual  income 
shall  include  income  from  all  family  or 
household  members,  as  applicable. 
Income  or  asset  enhancement  derived 


from  the  HUD  Disaster  Recovery  grant- 
assisted  activity  shall  not  be  considered 
in  calculating  estimated  annual  income. 

Indian  tribe  means  any  Indian  tribe, 
band,  group,  and  nation,  including 
Alaska  Indians,  Aleuts,  and  Eskimos 
and  any  Alaska  Native  Village,  of  the 
United  States  that  is  considered  an 
eligible  recipient  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638)  or 
under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (Pub.  L  92-512). 

Low-  and  moderate-income  household 
means  a  household  having  an  income 
equal  to  or  less  than  the  Section  8  low- 
income  limit  established  by  HUD. 

Low-  and  moderate-income  person 
means  a  member  of  a  family  having  an 
income  equal  to  or  less  than  the  Section 
8  low-income  limit  established  by  HUD. 
Unrelated  individuals  will  be 
considered  as  one-person  families  for 
this  purpose. 

Low-income  household  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  very  low-income 
limit  established  by  HUD. 

Low-income  person  means  a  member 
of  a  family  that  has  an  income  equal  to 
or  less  than  the  Section  8  very  low- 
income  limit  established  by  HUD. 
Unrelated  individuals  shall  be 
considered  as  one-person  families  for 
this  piupose. 

Moderate-income  household  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  low-income  limit 
and  greater  than  the  Section  8  very  low- 
income  limit,  established  by  HUD. 

Moderate-income  person  means  a 
member  of  a  family  that  has  an  income 
equal  to  or  less  than  the  Section  8  low- 
income  limit  and  greatOT  than  the 
Section  8  very  low-income  limit, 
established  by  HUD.  Unrelated 
individuals  shall  be  considered  as  one- 
person  families  for  this  purpose. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Small  business  means  a  business  that 
meets  the  criteria  set  forth  in  section 
3(a)  of  the  Small  Business  Act  (15  U.S.C. 
631,636,637). 

State  means  any  State  of  the  United 
States,  or  an  instrumentality  thereof 
approved  by  the  Governor,  and  the 
Commonwealth  of  Puerto  Rico. 

Unit  of  general  local  government 
means  any  city,  county,  town,  township, 
parish,  village  or  other  general  purpose 
political  subdivision  of  a  State;  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  and  American  Samoa  or  a 
general  purpose  political  subdivision 
thereof;  a  combination  of  such  political 
subdivisions  recognized  by  the 
Secretary;  and  the  District  of  Columbia. 


D.  Allocation  of  Funds 

1.  $500  million  has  been  appropriated 
for  the  HUD  Disaster  Recovery  Initiative 
imder  Title  n.  Chapter  10  of  the  1997   « 
Emergency  Supplemental 
Appropriations  Act  for  Recovery  bom 
Natiual  Disasters  (Pub.  L.  105-18; 
approved  June  12, 1997)  (the  1997 
Supplemental  Appropriations  Act). 

2.  HUD  will  generally  allocate  funds 
to  grantees  based  on  a  formula  that 
reflects  disaster  recovery  needs  that  are 
not  met  by  other  Federal  programs 
provided  that  the  grantee  has  the 
capacity  to  carry  out  this  program,  and 
on  remaining  needs. 

E.  Submission  Requirements 

1.  Prereq\usites  to  a  grantee's  receipt 
of  a  HUD  Disaster  Recovery  grant 
include  a  citizen  participation  plan; 
publication  of  Plan  proposals  by 
grantees;  notice  and  comment:  and 
submissicHi  of  an  Action  Plan  for 
Disaster  Recovery. 

2.  Each  city  or  county  grantee  must 
submit  to  HUD,  for  approval,  an  Action 
Plan  for  Disaster  Recovery  that 
describes: 

a.  The  recovery  needs  resulting  fix>m 
the  covered  disaster, 

b.  The  grantee's  overall  plan  for 
recovery; 

c.  Expected  Federal,  non-Federal 
public,  and  private  resources,  and  their 
relationship,  if  any,  to  activities  to  be 
funded  wddi  HUD  Disaster  Recovery 
funds; 

d.  The  projected  uses  for  the  HUD 
Disaster  Recovery  funds;  and 

e.  In  the  case  of  a  new  HUD  grantee, 
it  should  describe  how  expenctiture  of 
its  funds  fits  within  a  current  local  or 
State  recovery  plan. 

3.  The  city  or  coimty  grantee  must 
describe  monitoring  standards  and 
procedures  pursuant  to  S  91.230  and 
include  certifications  pursuant  to: 

a.  §  91.225(a)(1),  affirmatively 
furthering  fair  housing; 

b.  %  91.225(a)(3),  drug-free  woriiplace: 

c.  §gi.225(a)(4),anti-lobbying; 

d.  §  91.225(a)(7),  acquisition  and 
relocation,  except  as  waived; 

e.  §  91.225(b)(1),  citizen  participation, 
except  as  waived; 

f.  §  91.225(b)(5).  excessive  force; 

g.  §  91.225(b)(6),  compliance  with 
anti-discrimination  laws; 

h.  §  91.225(b)(7),  compliance  with 
lead-based  paint  procedures;  and 

i.  S  91.225(b)(8).  compliance  with 
applicable  laws. 

4.  Each  State  grantee  must  submit  to 
HUD,  for  approval,  an  Action  Plan  for 
Disaster  Recovery  that  describes: 

a.  The  recovery  needs  resulting  from 
the  covered  disaster; 
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b.  The  grantee's  overall  plan  for 
recovery; 

c.  Expected  Federal,  non-Federal 
public,  and  private  resources,  and  their 
relationship,  if  any,  to  activities  to  be 
funded  with  HUD  Disaster  Recovery 
funds:  and 

d.  The  State's  method  of  distribution. 

5.  A  State  grantee  may  distribute  HUD 
Disaster  Recovery  funds  to  units  of 
general  local  government,  including  city 
and  county  grantees  that  otherwise 
receive  HUD  Disaster  Recovery  funds, 
and  to  Indian  tribes. 

6.  The  State  grantee  must  describe 
monitoring  standards  and  procedures 
pursuant  to  §  91.330  and  include 
certifications  pursuant  to: 

a.  §91.32S(a)(l),  affirmatively 
furthering  fair  housing: 

b.  §  91.325(a)(3),  drug-free  workplace; 

c.  891.325(a)(4).  anti-lobbying; 

d.  §  91.325(a)(5).  authority  of  the  State 
to  carry  out  the  program; 

e.  §  91.325(a)(7),  acquisition  and 
relocation,  except  as  waived; 

f.  §  91.325(b)(1),  citizen  participation, 
except  as  waived; 

g.  §91. 325(b)(2),  consultaUon  widi 
looal  governments: 

h.  §  91.325(b)(5).  compliance  with 
antidiscrimination  laws; 

i.  §  91.325(b)(6),  excessive  force; 

j.  §  91.325(b)(7),  compliance  with 
applicable  laws. 

7.  Qtizen  participation 

a.  In  order  to  permit  public 
examination  and  appraisal  of  the  Action 
Plan  for  Disaster  Recovery,  to  enhance 
the  public  accountability  of  grantees, 
and  to  facilitate  coordination  of 
activities  with  different  levels  of 
government,  the  grantee  (or  unit  of 
general  local  government  receiving  a 
grant  from  a  State)  siiall  in  a  timely 
manner — 

i.  Furnish  citizens  or,  as  appropriate, 
units  of  general  local  government 
information  concerning  the  amount  of 
funds  available  for  proposed  HUD 
Disaster  Recovery  grant  activities  and 
the  range  of  activities  that  may  be 
undertaken,  including  the  estimated 
amount  proposed  to  be  used  for 
activities  that  will  benefit  persons  of 
low  and  moderate  income: 

ii.  Publish  a  proposed  Action  Plan  for 
Disaster  Recovery  in  such  manner  to 
afford  affected  citizens  or,  as 
appropriate,  imits  of  general  local 
government  an  opportunity  to  examine 
its  content  and  to  submit  comments  on 
the  proposed  disaster  recovery 
performance  and  on  the  community 
development  performance  of  the 
grantee;  and 

iii.  Provide  citizens  or,  as  appropriate, 
units  of  general  local  government  with 
reasonable  notice  of.  and  opportimity  to 


comment  on,  any  substantial  change 
proposed  to  be  made  in  the  use  of  funds 
received  imder  this  grant  from  one 
eligible  activity  to  another  or  in  the 
method  of  distribution  of  such  funds. 

In  preparing  the  Action  Plan  for 
Disaster  Recovery,  the  grantee  shall 
consider  any  such  comments  and  views 
and  may,  if  deemed  appropriate  by  the 
grantee,  modify  the  proposed  Action 
Plan  for  Disaster  Recovery.  The  Action 
Plan  for  Disaster  Recovery  shall  be  made 
available  to  the  pubUc,  and  a  copy  shall 
be  furnished  to  the  Secretary  together 
with  the  certifications  required  imder 
sections  3.  and  5.  above.  Any  Action 
Plan  for  Disaster  Recovery  may  be 
modified  or  amended  from  lime  to  time 
by  the  grantee  in  accordance  with  the 
same  procedures  required  in  this 
paragraph  for  the  preparation  and 
submission  of  such  Action  Plan  for 
Disaster  Recovery. 

b.  A  HUD  Disaster  Recovery  grant 
may  be  made  only  if  the  grantee  certifies 
that  it  is  following  a  detailed  citizen 
participation  plan  that: 

i.  Provides  for  and  encourages  citizen 
participation,  with  particular  emphasis 
on  areas  in  which  HUD  Disaster 
Recovery  funds  are  proposed  to  be  used; 

ii.  Provides  citizens  with  information 
and  records  relating  to  the  grantee's 
proposed  use  of  funds,  and  relating  to 
the  actual  use  of  HUD  Disaster  Recovery 
funds;  and 

iii.  Identifies  how  the  needs  of  non- 
English  speaking  residents  will  be  met 
in  the  case  of  public  hearings  where  a 
significant  number  of  non-English 
speaking  residents  can  be  reasonably 
expected  to  participate. 

This  paragraph  may  not  be  construed 
to  restrict  the  responsibility  or  authority 
of  the  grantee  for  the  development  and 
execution  of  its  HUD  Disaster  Recovery 
Initiative. 

F.  Eligible  Activities 

1.  Grantees  may  not  use  HUD  Disaster 
Recovery  funds  fotr  activities 
reimbiirsable  or  for  which  funds  are 
made  available  by  the  Federal 
Emergency  Management  Agency 
(FEMA),  the  Small  Business 
Administration  (SBA),  or  the  U.S.  Army 
Corps  of  Engineers  (USAGE). 

2.  Disaster  Recovery  funds  may  be 
used  for  activities  that  are  relevant  to 
disaster  recovery,  as  described  in  this 
Notice.  Grantees  must  use  funds 
appropriated  under  Title  II,  Chapter  10 
of  the  1997  Emergency  Supplemental 
Appropriations  Act  for  Recovery  from 
Natiiral  Disasters  (Pub.  L.  105-18)  for 
buyouts,  relocation,  long-term  recovery, 
and  mitigation  related  to  a  covered 
disaster.  These  funds  will  supplement, 
not  replace.  Federal  Emergency 


Management  Agency  (FEMA)  and  other 
Federal  funds.  Those  activities  include: 

a.  Acquisition  of  real  property 
(including  the  buying  out  of  properties 
in  a  flood  plain  and  the  acquisition  of 
relocation  property): 

b.  Relocation  payments  and  assistance 
for  displaced  persons,  businesses, 
organizations,  and  farm  operations; 

c.  Debris  removal,  clearance,  and 
demolition; 

d.  Rehabilitation  or  reconstruction  of 
residential  and  non-residential 
structures; 

e.  Acquisition,  construction, 
reconstruction,  or  installation  of  public 
facilities  and  improvements,  such  as 
water  and  sewer  facilities,  streets, 
neighborhood  centers,  and  the 
conversion  of  school  buildings  for 
eligible  purposes: 

t.  Code  enforcement  in  deteriorated  or 
deteriorating  areas,  e.g.,  disaster  awas; 

g.  Assistance  to  facilitate 
homeownership  among  low  and 
moderate  income  persons,  e.g., 
downpayment  assistance,  interest  rate 
subsidies,  loan  guarantees: 

h.  Provision  of  public  services, 
limiting  costs  to  no  more  than  25 
percent  of  the  grant  amount: 

i.  Activities  relating  to  energy 
conservation  and  renewable  energy 
resources,  incorporated  into  recovery; 

j.  Provision  of^  assistance  to  profit- 
motivated  businesses  to  carry  out 
economic  development  or  recovery 
activities  that  benefit  the  public  tlmiugh 
job  creation/retention;  and 

k.  Planning  and  administration  costs 
up  to  20  percent  of  the  grant  (e.g.. 
planning,  urban  environmental  design 
and  policy-planning-management- 
capacity  building  activities  and 
payment  of  reasonable  program 
administration  costs  for  general 
management,  oversight  and 
coordination;  public  information;  fair 
housing  activities:  indirect  costs 
charged  to  the  HUD  Disaster  Recovery 
Initiative  under  a  cost  allocation  plan 
prepared  in  accordance  with  OMB 
Circulars  A-21,  A-87,  or  A-122  as 
applicable;  and  submission  of 
applications  for  Federal  programs:  as 
well  as, 

1.  Acquisition,  construction,  or 
reconstruction  of  buildings  for  the 
general  conduct  of  government  damaged 
or  destroyed  as  a  direct  result  of  a 
Presidentially  declared  disaster:  and 

m.  Construction  of  new  replacement 
housing  by  units  of  general  local 
govenunent  damaged  or  destroyed  as  a 
direct  result  of  a  Presidentially  declared 
disaster. 

3.  Determination  of  eligibility.  An 
activity  may  be  assisted  in  whole  or  in 
part  with  HUD  Disaster  Recovery  funds 
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only  if  all  of  the  following  requirements 
are  met: 

a.  Compliance  with  section  F.  Each 
activity  must  meet  the  eligibility 
requirements  of  section  F  of  this  notice. 

b.  Compliance  with  national 
objectives.  Grant  recipients  under  the 
HUD  Disaster  Recovery  Initiative  must 
certify  that  their  projected  use  of  funds 
has  been  developed  so  as  to  give 
maximum  feasible  priority  to  activities 
that  will  carry  out  one  of  the  national 
objectives  of  benefit  to  low-  and 
moderate-income  families  or  aid  in  the 
prevention  or  elimination  of  sliuns  or 
blight;  the  projected  use  of  funds  may 
also  include  activities  that  the  recipient 
certifies  are  designed  to  meet  other 
conununity  development  needs  having  a 
particular  urgency  because  existing 
conditions  pose  a  serious  and 
inunediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
meet  such  needs.  Consistent  with  the 
foregoing,  each  recipient  must  ensure, 
and  maintain  evidence,  that  each  of  its 
activities  assisted  with  HUD  Disaster 
Recovery  funds  meets  one  of  the  three 
national  objectives  as  contained  in  its 
certification.  Criteria  for  determining 
whether  an  activity  addresses  one  or 
more  of  these  objectives  are  contained  at 
§570.208. 

c.  Compliance  with  the  primary 
objective.  The  primary  objective  of  the 
HUD  Disaster  Recovery  Initiative  is  the 
redevelopment  of  viable  urban 
communities,  by  providing  decent 
housing  and  a  suitable  living 
enviroimient  and  expanding  economic 
opportunities,  especially  for  persons  of 
low  and  moderate  income.  In 
determining  the  percentage  of  funds 
expended  for  such  activities: 

i.  Costs  of  administration  and 
planning  eligible  under  section  F.l.  of 
this  notice  will  be  assumed  to  benefit 
low-  and  moderate-income  persons  in 
the  same  proportion  as  the  remainder  of 
the  HUD  Disaster  Recovery  funds  and, 
accordingly,  shall  be  excluded  from  the 
calculation; 

ii.  Funds  expended  for  the 
acquisition,  new  construction  or 
rehabilitation  of  propwrty  for  housing 
that  qualifies  under  §  570.208(a)(3)  must 
be  counted  for  this  purpose  but  shall  be 
limited  to  an  amoimt  determined  by 
multiplying  the  total  cost  (including 
HUD  Disaster  Recovery  grant  and  non- 
HUD  Disaster  Recovery  grant  costs)  of 
the  acquisition,  construction  or 
rehabilitation  by  the  percent  of  units  in 
such  housing  to  be  occupied  by  low- 
and  moderate-income  persons. 

iii.  Funds  expended  for  any  other 
activities  qualifying  under  §  570.208(a) 


must  be  coimted  for  this  purpose  in 
their  entirety. 

d.  Compliance  with  environmental 
review  procedures.  The  environmental 
review  procedures  set  forth  at  24  CFR 
part  58  must  be  completed  for  each 
activity  (or  project  as  defined  in  24  CFR 
part  58),  as  applicable. 

4.  Special  policies  governing  facilities. 
The  following  special  policies  apply  to: 

a.  Facilities  containing  both  etigiole 
and  ineligible  uses.  A  public  faciUty 
otherwise  eligible  for  assistance  under 
the  HUD  Disaster  Recovery  Initiative 
may  be  provided  with  HUD  Disaster 
Recovery  funds  even  if  it  is  part  of  a 
multiple  use  bmlding  containing 
ineli^ble  uses,  if: 

i.  ine  facility  that  is  otherwise 
eligible  and  proposed  for  assistance  vtrill 
occupy  a  designated  and  discrete  area 
within  the  larger  facility;  and 

ii.  The  recipient  can  determine  the 
costs  attributable  to  the  facility 
proposed  for  assistance  as  separate  and 
distinct  from  the  overall  costs  of  the 
multiple-use  building  and/or  facility. 

Allowable  costs  are  limited  to  those 
attributable  to  the  eligible  portion  of  the 
building  or  facility. 

b.  Fees  for  use  of  facilities.  Reasonable 
fees  may  be  charged  for  the  use  of  the 
facilities  assisted  with  HUD  Disaster 
Recovery  funds,  but  charges  such  as 
excessive  membership  fees,  which  will 
have  the  effect  of  precluding  low-  and 
moderate-income  persons  from  using 
the  facilities,  are  not  permitted. 

5.  Special  assessments  under  the  HUD 
Disaster  Recovery  Initiative.  The 
following  policies  relate  to  special 
assessments  imder  the  HUD  Disaster 
Recovery  Initiative: 

a.  Definition  of  special  assessment. 
The  term  "special  assessment"  means 
the  recovery  of  the  capital  costs  of  a 
public  improvement,  such  as  streets, 
water  or  sewer  lines,  curbs,  and  gutters, 
through  a  fee  or  charge  levied  or  filed 
as  a  lien  against  a  parcel  of  real  estate 
as  a  direct  result  of  benefit  derived  bom 
the  installation  of  a  public 
improvement,  or  a  one-time  charge 
made  as  a  condition  of  access  to  a 
public  improvement.  This  term  does  not 
relate  to  taxes,  or  the  establishment  of 
the  value  of  real  estate  for  the  purpose 
of  levying  real  estate,  property,  or  ad 
valorem  taxes,  and  does  not  include 
periodic  charges  based  on  the  use  of  a 
public  improvement,  such  as  water  or 
sewer  user  charges,  even  if  such  charges 
include  the  recovery  of  all  or  some 
portion  of  the  capital  costs  of  the  public 
improvement. 

b.  Special  assessments  to  recover 
capital  costs.  Where  HUD  Disaster 
Recovery  funds  are  used  to  pay  all  or 
part  of  the  cost  of  a  public 


improvement,  special  assessments  may 
be  imposed  as  follows: 

i.  Special  assessments  to  recover  the 
HUD  Disaster  Recovery  funds  may  be 
made  only  against  properties  owned  and 
occupied  by  persons  not  of  low  and 
moderate  income.  Such  assessments 
constitute  program  income. 

ii.  Special  assessments  to  recover  the 
non-HUD  Disaster  Recovery  grant 
portion  may  be  made  provided  that 
HUD  Disaster  Recovery  funds  are  used 
to  pay  the  special  assessment  in  behalf 
of  all  properties  owned  and  occupied  by 
low  and  moderate  income  persons; 
except  that  HUD  Disaster  Itecovery 
funds  need  not  be  used  to  pay  the 
special  assessments  in  behalf  of 
properties  owned  and  occupied  by 
moderate-income  persons  if  the  grant 
recipient  certifies  that  it  does  not  have 
sufficient  HUD  Disaster  Recovery  funds 
to  pay  the  assessments  in  behalf  of  all 
of  the  low-  and  moderate-income 
owner-occupant  pnsons.  Funds 
collected  through  such  special 
assessments  are  not  program  income. 

c.  Public  improvements  not  initially 
assisted  with  HUD  Disaster  Recovery 
funds.  The  payment  of  special 
assessments  with  HUD  Disaster 
Recovery  funds  constitutes  HUD 
Disaster  Recovery  assistance  to  the 
public  improvement.  Therefore.  HUD 
Disaster  Recovery  funds  may  be  used  to 
pay  special  assessments  provided: 

1.  Tne  installation  of  the  public 
improvements  was  carried  out  in 
compliance  with  requirements 
applicable  to  activities  assisted  under 
this  initiative,  including  environmental, 
citizen  participation,  and  Davis-Bacon 
requirements; 

ii.  The  installation  of  the  public 
improvement  meets  a  criterion  for 
national  objectives  in  §  570.208  (a)(1). 
(b),  or  (c);  and 

iii.  The  requirements  of 
§  570.200(c)(2)(ii)  are  met. 

6.  Limitation  on  planning  and 
administrative  costs. 

a.  No  more  than  20  percent  of  the  sum 
of  any  grant,  plus  program  income,  shall 
be  expended  for  planning  and  program 
administrative  costs,  paragraph  F.l.k. 
HUD  will  consider  requests  for  waiver 
and  modification  of  this  limitation 
under  extraordinary  disaster  recovery 
circimistances  on  a  case-by-case  basis. 

b.  State  administrative  costs.  The 
State  is  responsible  for  the 
administration  of  its  HUD  Disaster 
Recovery  Initiative.  The  amoimt  of  HUD 
Disaster  Recovery  funds  used  to  pay 
administrative  costs  incurred  by  the 
State  in  carrying  out  its  responsibilities 
under  this  program  shall  not  exceed  2 
percent  of  the  aggregate  of  the  State's 
grant. 
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7.  Reimbursement  for  pre-award  costs. 
The  effective  date  of  the  grant  agreement 
is  the  program  year  start  date. 

a.  Prior  to  the  effective  date  of  the 
grant  agreement,  a  recipient  may  incur 
costs  beginning  on  or  after  the  incident 
date  of  the  Presidentially  declared 
disaster,  and  then  after  the  effective  date 
of  the  grant  agreement  pay  for  those 
costs  using  its  HUD  Disaster  Recovery 
funds,  provided  that  for  city  and  county 
grantees: 

i.  The  activity  for  which  the  costs  are 
being  inciirred  is  included  in  its  Action 
Plan  for  Disaster  Recovery  prior  to  the 
costs  being  paid; 

ii.  Citizens  are  advised  of  the  extent 
to  which  these  pre-award  costs  will 
affect  the  HUD  Disaster  Recovery  funds; 

iii.  The  costs  and  activities  funded  are 
in  compliance  with  the  requirements  of 
this  initiative  and  with  the 
Environmental  Review  Procedures 
stated  in  24  CFR  part  58; 

iv.  HUD  Disaster  Recovery  grant 
payments  for  pre-award  costs  will  be 
made  during  a  time  no  longer  than  the 
next  24  months  folloMring  the  effective 
date  of  the  grant  agreement  or 
amendment  in  which  the  activity  is  first 
included;  and 

V.  The  total  amount  of  pre-award  costs 
to  be  paid  during  any  program  year 
pursuant  to  this  provision  is  no  more 
than  the  greater  of  25  percent  of  the 
amount  of  the  grant  made  for  that  year 
or  $300,000. 

b.  Upon  the  written  request  of  the 
recipient,  HUD  may  authorize  payment 
of  pre-award  costs  for  activities  that  do 
not  meet  the  criteria  at  paragraphs  7.a.iv 
or  7.a.v.  of  this  section,  if  HUD 
determines,  in  writing,  that  there  is 
good  cause  for  granting  an  exception 
upon  consideration  of  the  following 
factors,  as  applicable: 

i.  Whether  granting  the  authority 
would  result  in  a  significant 
contribution  to  the  goals  and  purposes 
of  the  HUD  Disaster  Recovery  Initiative; 

ii.  Whether  failure  to  grant  the 
authority  would  result  in  imdue 
hardship  to  the  recipient  or 
beneficiaries  of  the  activity; 

iii.  Whether  granting  the  authority 
would  not  result  in  a  violation  of  a 
statutory  provision; 

iv.  Whether  circumstances  are  clearly 
beyond  the  recipient's  control;  or 

V.  Any  other  relevant  considerations. 

8.  Activities  outside  the  jurisdiction  of 
the  unit  ofgenerul  local  government. 
HUD  Disaster  Recovery  funds  may  assist 
an  activity  located  outside  the 
jiuisdiction  of  the  unit  of  general  local 
government  that  receives  the  HUD 
Disaster  Recovery  funds,  provided  the 
unit  of  general  local  government 
determines  that  the  activity  is  meeting 


its  disaster  recovery  needs  and 
reasonable  benefits  accrue  to  residents 

of  the  jurisdiction. 

G.  Guidelines  for  Evaluating  and 
Selecting  Economic  Development 
Projects 

HUD  provides  guidelines  to  assist  the 
recipient  to  evaluate  and  select 
activities  to  be  carried  out  for  economic 
development  purposes.  These 
guidelines  are  composed  of  two 
components:  guidelines  for  evaluating 
pro)ect  costs  and  financial  requirements; 
and  standards  for  evaluating  public 
benefit.  The  standards  for  evaluating 
public  benefit  are  mandatory,  but  the 
guidelines  for  evaluating  projects  costs 
and  financial  requirements  are  not. 
They  may  be  found  at  §  570.482  (e)  and 
(0  for  States  and  at  §  570.209  for  cities 
and  counties.  HUD  may  consider  the 
waiver  of  such  standards  on  a  case-by- 
case  basis  upon  submission  of  a  written 
justification  as  to  why  the  recipient 
cannot  meet  the  requirement  aind  a 
proposed  alternative  that  assures  at  least 
a  minimum  level  of  public  benefit 

H.  Ineligible  Activities 

1.  General  government  expenses. 
Except  as  otherwise  specifically 
authorized  in  this  Notice,  or  under  OMB 
Circxdar  A-87,  expenses  required  to 
carry  out  the  regular  responsibilities  of 
the  unit  of  general  local  government  are 
not  eligible  for  assistance. 

2.  The  following  activities  may  not  be 
assisted  with  HUD  Disaster  Recovery 
funds  unless  authorized  under 
provisions  of  section  105(a)(15)  of  the 
Act. 

a.  Purchase  of  equipment.  The 
purchase  of  equipment  with  HUD 
Disaster  Recovery  funds  is  generally 
ineligible. 

i.  Construction  equipment.  The 
purchase  of  construction  equipment  is 
ineligible,  but  compensation  for  the  use 
of  such  equipment  through  leasing, 
depreciation,  or  use  allowances 
pursuant  to  OMB  Circulars  A-21,  A-87 
or  A-122  as  applicable  for  an  otherwise 
eligible  activity  is  an  eligible  use  of 
HUD  E)isaster  Recovery  funds.  However, 
the  piuchase  of  construction  equipment 
for  use  as  part  of  a  solid  waste  disposal 
facility  is  eligible. 

ii.  Fire  protection  equipment.  Fire 
protection  equipment  is  considered  for 
this  purpose  to  be  an  integral  part  of  a 
public  facility  and  thus,  purchase  of 
such  equipment  would  be  eligible. 

iii.  Furnishings  and  personal 
property.  The  piut^ase  of  equipment, 
fixtures,  motor  vehicles,  furnishings,  or 
other  personal  property  not  an  integral 
structural  fixture  is  generally  ineligible. 
HUD  Disaster  Recovery  funds  may  be 


used,  however,  to  purchase  or  to  pay 
depreciation  or  use  allowances  (in 
accordance  with  OMB  Circulars  A-21, 
A-87  or  A-122.  as  applicable)  for  such 
items  when  necessary  for  use  by  a 
recipient  or  its  subrecipients  in  the 
administration  of  activities  assisted  with 
HUD  Disaster  Recovery  funds,  or  when 
eligible  as  fire  fighting  equipment,  or 
when  such  items  constitute  all  or  part 
of  a  public  service. 

b.  Operating  and  maintenance 
expenses.  The  general  rule  is  that  any 
expense  associated  with  repairing, 
operating  or  maintaining  public 
facilities,  improvements  and  services  is 
ineligible.  Specific  exceptions  to  this 
general  rule  are  operating  and 
maintenance  expenses  associated  with 
public  service  activities,  interim 
assistance,  and  office  space  for  program 
staff  employed  in  carrying  out  the  HUD 
Disaster  Recovery  Initiative.  For 
example,  the  use  of  HUD  Disaster 
Recovery  funds  to  pay  the  allocable 
costs  of  operating  and  maintaining  a 
facility  used  in  providing  a  public 
service  would  be  eligible,  even  if  no 
other  costs  of  provicUng  such  a  service 
are  assisted  with  such  funds.  Examples 
of  ineligible  operating  and  maintenance 
expenses  are: 

i.  Maintenance  and  repair  of  publicly 
owned  streets,  parks,  playgrounds, 
water  and  sewer  facilities,  neighborhood 
&cilities,  senior  centera,  centera  for 
persons  with  disabilities,  parking  and 
other  public  facilities  and 
improvements.  Examples  of 
maintenance  and  repair  activities  for 
which  HUD  Disaster  Recovery  funds 
may  not  be  used  include  the  filling  of 
pot  holes  in  streets,  repairing  of  cracks 
in  sidewalks,  the  mowing  of  recreational 
areas,  and  the  replacement  of  expended 
street  light  bulbs;  and 

ii.  Payment  of  salaries  for  staff,  utility 
costs  and  similar  expenses  necessary  for 
the  operation  of  public  works  and 
facilities. 

c.  Income  payments.  The  general  rule 
is  that  HUD  Disaster  Recovery  funds 
may  not  be  used  for  income  payments. 
For  purposes  of  the  HUD  Disaster 
Recovery  Initiative,  "income  payments" 
means  a  series  of  subsistence-type  grant 
payments  made  to  an  individual  or 
family  for  items  such  as  food,  clothing, 
housing  (rent  or  mortgage),  or  utilities, 
but  excludes  emergency  grant  payments 
made  over  a  p>eriod  of  up  to  three 
consecutive  months  to  the  provider  of 
such  items  or  services  on  behalf  of  an 
individual  or  family.  HUD  may  consider 
a  waiver  request  for  exceptional 
circumstances  on  a  case-by-case  basis. 
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/.  Criteria  for  National  Objectives 

The  criteria  at  §  570.483  and  §  570.208 
shall  be  used  for  States  and  for  cities 
and  counties,  respectively,  to  determine 
whether  a  HUD  Disaster  Recovery 
Initiative-assisted  activity  complies  with 
one  or  more  of  the  national  objectives. 

/.  Treatment  of  Program  Income 

For  cities  and  counties,  program 
income  generated  by  HUD  Disaster 
Recovery  Initiative  becomes  program 
income  to  the  grantee's  CDBG  program, 
not  to  its  HUD  Disaster  Recovery  grant. 
(For  new  grantees,  not  participating  in 
the  CDBG  program,  program  income  is 
governed  by  the  provisions  of 
S  570.426).  Therefore,  any  program 
income  generated  by  HUD  Disaster 
Recovery  funds  is  to  be  included  in  cost 
cap  calculations  and  program 
requirements  for  use  of  the  CDBG  funds. 
However,  for  States,  the  program 
income  shall  be  returned  to  the  State  as 
program  income  for  the  year  in  which 
the  State  redistributes  those  funds. 

K.  Acquisition  (Buyouts)  of  Flood- 
Damaged  Properties 

1.  Payment  ofPre-flood  Values  for 
Buyouts.  HUD  Disaster  Recovery 
Initiative  grantees  have  the  discretion  to 
pay  pre-flood  or  post-flood  values  for 
the  acquisition  of  properties  located  in 
a  flood  way  or  flood  plain.  In  using 
HUD  Disaster  Recovery  funds  for  such 
acquisitions,  the  grantee  must  imifoimly 
apply  whichever  valuation  method  it 
chooses. 

2.  Duplication  of  Benefits  and 
Optional  Relocation  Payments  witii 
Buyouts,  a.  Optional  relocation 
assistance  should  only  be  provided  to 
the  extent  necessary  for  displaced 
persons  to  relocate  in  a  "comparable 
replacement  dwelling,"  as  defined  in  42 
U.S.C.  4601(10)  and  49  CFR  24.2(d). 
except  as  provided  by  HUD  writh  prior 
approval  on  a  case  by  case  basis  when 
sufficient  cause  exists  due  to 
extraordinary  erosive  economic  impact 
of  relocation,  and  shall  not  exceed  the 
difference  between  the  housing 
replacement  cost  and  the  sum  of: 

i.  The  net  proceeds  from  any  flood 
insurance  payment  (proceeds  net  of  the 
cost  of  documented  repairs  of  flood 
damage), 

ii.  Personal  tax  savings  that  result 
bom  an  owner's  tax  deduction  of  capital 
loss  on  displacement  property, 

iii.  FEMA  Hazard  Mitigation  Grant 
Program  acquisition  proceeds,  and 

iv.  SBA  disaster  loan  assistance. 

3.  Buyout  of  Undamaged  Properties. 
a.  Many  buyout  projects  contain  some 
properties  that  were  undamaged  by  the 
floods.  Local  administrators  sometimes 
seek  to  offer  buyouts  to  owners  of 


undamaged  properties  to  maximize 
clearance  of  the  floodplain.  Purchase  of 
such  properties  with  HUD  Disaster 
Recovery  funding  is  permitted  if  the 
properties  are  incidental  to  the  project 
as  a  whole. 

4.  Ownership  and  Maintenance  of 
Acquired  Property,  a.  Any  property 
acquired  with  HUD  Disaster  Recovery 
funds  being  used  to  match  FEMA 
Section  404  Hazard  Mitigation  Grant 
Program  funds  is  subject  to  section 
4D4(b)(2)  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emeigency 
Assistance  Act,  as  amended,  which 
requires  that  such  property  will  be 
dedicated  and  maintained  in  perpetuity 
for  a  use  that  is  compatible  with  open 
space,  recreational,  or  wetlands 
management  practices.  In  addition,  with 
minor  exceptions,  no  new  structxue  may 
be  erected  on  the  property  and  no 
subsequent  application  for  Federal 
disaster  assistance  may  be  made  for  any 
purpose.  The  acquiring  entity  may  want 
to  lease  such  property  to  adjacent 
property  owners  or  other  parties  for 
compatible  uses  in  return  for  a 
maintenance  agreement.  Although 
Federal  policy  encourages  leasing  rather 
than  selling  such  property,  the  property 
may  be  sold.  In  all  cases,  a  deed 
restriction  must  require  that  the 
property  be  dedicated  and  maintained 
for  compatible  uses  in  perpetuity. 

5.  Future  Federal  Assistance  to 
Owners  Remaining  in  Floodplain. 

a.  Section  582  of  the  National  Flood 
Insurance  Reform  Act  of  1994  (in  Title 
V  of  Pub.  L.  103-325)  (42  U.S.C.  5154a) 
prohibits  flood  disaster  assistance  in 
certain  circumstances.  In  general,  it 
provides  that  no  Federal  disaster  relief 
assistance  made  available  in  a  flood 
disaster  area  may  be  used  to  make  a 
payment  (including  any  loan  assistance 
payment)  to  a  person  for  repair, 
replacement,  or  restoration  for  damage 
to  any  personal,  residential,  or 
commercial  property,  if  that  person  at 
any  time  has  received  flood  disaster 
assistance  that  was  conditional  on  the 
person  firet  having  obtained  flood 
insurance  imder  applicable  Federal  law 
and  the  person  has  subsequently  failed 
to  obtain  and  maintain  flood  insurance 
as  required  imder  applicable  Federal 
law  on  such  property.  (Section  582  is 
self-implementing  without  regulations.) 
This  means  that  a  grantee  may  not 
provide  disaster  assistance  for  the 
above-mentioned  repair,  replacement,  or 
restoration  to  a  person  that  has  failed  to 
meet  this  requirement. 

b.  Section  582  also  implies  a 
responsibility  for  a  grantee  that  receives 
HinJ  Disaster  Recovery  funds  or  that, 
under  section  122  of  the  Act,  designates 
annually  appropriated  CDBG  funds  for 


disaster  recovery.  That  responsibility  is 
to  inform  property  owners  receiving 
disaster  assistance  that  triggers  the  flood 
insurance  purchase  requirement  that 
they  have  a  statutory  responsibility  to 
notify  any  transferee  of  the  requirement 
to  obtain  and  maintain  flood  insurance, 
and  that  the  transferring  owner  may  be 
liable  if  he  or  she  fails  to  do  so.  These 
requirements  are  described  below. 

c.  Duty  To  Notify.  In  the  event  of  the 
transfer  of  any  property  described  in 
paragraph  e,  the  transferor  shall,  not 
later  than  the  date  on  which  sudi 
transfer  occurs,  notify  the  transferee  in 
writing  of  the  requirements  to: 

i.  Obtain  flood  insurance  in 
accordance  with  applicable  Federal  law 
with  respect  to  such  property,  if  the 
property  is  not  so  insured  as  of  the  date 
on  which  the  property  is  transferred; 
and 

ii.  Maintain  flood  insurance  in 
accordance  with  applicable  Federal  law 
with  respect  to  such  property. 

Such  written  notification  shall  be 
contained  in  documents  evidencing  the 
transfer  of  ownerahip  of  the  property. 

d.  Failure  To  Notify.  If  a  transferor 
fails  to  make  notification  and, 
subsequent  to  the  transfer  of  tbe 
property: 

i.  The  transferee  fails  to  obtain  or 
maintain  flood  insurance,  in  accordance 
with  applicable  Federal  law,  with 
respect  to  the  property; 

ii.  The  property  is  damaged  by  a  flood 
disaster;  and 

iii.  Federal  disaster  relief  assistance  is 
provided  for  the  repair,  replacement,  or 
restoration  of  the  property  as  a  result  of 
such  damage, 

the  transferor  must  reimburse  the 
Federal  Government  in  an  amount  equal 
to  the  amoimt  of  the  Federal  disaster 
relief  assistance  provided  with  respect 
to  the  property. 

e.  The  notification  requirements  apply 
to  personal,  commercial,  or  residentiid 
property  for  which  Federal  disaster 
relief  assistance  made  available  in  a 
flood  disaster  area  has  been  provided, 
prior  to  the  date  on  which  the  property 
is  transferred,  for  repair,  replacement,  or 
restoration  of  the  property,  if  such 
assistance  was  conditioned  upon 
obtaining  flood  insurance  in  accordance 
with  applicable  Federal  law  with 
respect  to  such  property. 

f.  The  term  "Federal  disaster  relief 
assistance"  applies  to  HUD  or  other 
Federal  assistance  for  disaster  relief  in 
"flood  disaster  areas."  This  prohibition 
applies  only  to  when  the  new  disaster 
relief  assistance  was  given  for  a  loss 
caused  by  flooding.  It  does  not  apply  to 
disaster  assistance  caused  by  other 
soiuces  (i.e.,  earthquakes,  fire,  wind, 
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etc.).  The  term  "flood  disaster  aiea"  is 
defiiied  in  section  582(d)(2)  to  mean  an 
area  receiving  a  Presidential  declaration 
of  a  major  disaster  or  emergency  as  a 
result  of  flood  conditions. 

L  Other  Program  Requirements 

1.  General.  This  section  L.  enumerates 
laws  that  the  Secretary  will  treat  as 
applicable  to  the  HUD  Disaster  Recovery 
Initiative  grants  to  cities  and  counties, 
including  statutes  expressly  made 
applicable  by  the  Act  and  certain  other 
statutes  and  Executive  Orders  for  which 
the  Secretary  has  enforcement 
responsibility.  The  absence  of  mention 
herein  of  any  other  statute  for  which  the 
Secretary  does  not  have  direct 
enforcement  responsibility  is  not 
intended  to  be  taken  as  an  indication 
that,  in  the  Secretary's  opinion,  such 
statute  or  Executive  Order  is  not 
applicable  to  activities  assisted  under 
the  Act.  States  are  governed  by 
applicable  laws. 

2.  Labor  standards. 

In  part  because  Davis-Bacon 
requirements  are  not  applicable  to 
Federal  Emergency  Management  Agency 
(FEMA)  disaster  grants,  it  is  necessary  to 
clarify  the  applicability  of  Davis-Bacon 
requirements  in  relationship  to  the  use 
of  HUD  Disaster  Recovery  funds  in 
disaster  recovery  efforts.  This  section  of 
this  Notice  addresses  Davis-Bacon 
applicability  to  use  of  HUD  Disaster 
Recovery  funds  to  reimburse  property 
owners  for  construction  work  either 
completed  or  in  process  at  the  time  use 
of  those  funds  is  contemplated. 

In  accordance  with  Section  110(a)  of 
the  Act,  construction  work  financed  in 
whole  or  in  part  with  HUD  Disaster 
Recovery  funds  is  subject  to  Federal 
labor  standards  provisions  including  the 
payment  of  Davis-Bacon  Act  prevaiUng 
wage  rates.  Additionally,  such  work  is 
subject  to  the  requirements  of  the 
Copeland  Act  governing  the  certification 
and  sulMnission  of  weekly  payroll 
reports  and  prohibiting  kick-backs  and 
other  impermissible  deductions  from 
wages,  and  the  overtime  requirements  of 
the  Contract  Work  Hoiu«  and  Safety 
Standards  Act.  The  requirements  found 
in  Etepartment  of  Labor  (DOL) 
regulations  for  Davis-Bacon 
administration  and  enforcement  (29 
CFR  parts  1,  3,  5, 6.  and  7)  also  apply. 

a.  Applicability.  HUD  Disaster 
Recovery  activities  are  subject  to 
program  policies  and  parameters  for 
Federal  labor  standards  applicability  at 
§  570.603.  The  labor  provisions  apply  to 
rehabilitation  of  residential  property 
only  if  such  property  contains  8  or  more 
units. 

b.  Volunteers.  Section  110(b)  of  the 
Act  provides  for  the  use  of  volunteer 


labor  on  construction  work  subject  to 
Federal  labor  standards.  Volunteers  may 
be  utilized  to  the  extent  permitted  under 
the  regulations  in  24  CFR  part  70. 

c.  Work  in  progress.  In  accordance 
with  29  CFR  1.6^.  if  HUD  Disaster 
Recovery  funds  are  approved  after  start 
of  construction  (e.g.,  rehabilitation), 
Davis-Bacon  requirements  apply  to  the 
construction  work.  In  such  cases,  the 
appropriate  Davis-Bacon  wage  decision 
and  contract  standards  must  be 
incorporated  into  the  contract 
specifications  retroactively  to  the  date  of 
award  or  start  of  construction, 
whichever  was  first.  However,  HUD 
may  request  and  the  DOL  may  approve 

a  wage  determination  effective  on  the 
date  the  Disaster  Recovery  funding  is 
approved  (i.e.,  not  retroactively  to  the 
start  of  construction),  provided  that 
HUD  considers  and  DOL  agrees  that  it 
is  necessary  and  proper  in  the  public 
interest  to  prevent  injustice  or  undue 
hardship,  and  provided  further  that 
there  is  no  evidence  of  intent  to  apply 
for  Federal  funding  or  assistance  prior 
to  contract  award  or  start  of 
construction,  as  appropriate. 

d.  Reimbursement  for  completed 
construction  vmiic.  When  HUD  Disaster 
Recovery  funds  are  proposed  to 
reimburse  property  owners  for 
construction  work  performed  and  ftdly 
completed  as  disaster  damage 
rehabilitation.  Federal  labor  standards 
provisions  (i.e..  Davis-Bacon  wage  rates 
and  related  requirements)  are  not 
applicable  to  the  completed  work 
provided  that: 

i.  Neither  the  owner  nor  the  city  or 
coimty  grantee,  or  for  States,  the  unit  of 
general  local  government,  contemplated 
use  of  or  reimbursement  by  HUD 
Disaster  Recovery  funds  for  the 
rehabilitation(s)  before  or  during  the 
time  construction  work  was  underway: 
and 

ii.  No  other  Federal  funding  requiring 
the  payment  of  Davis-Bacon  wage  rates 
was  used  to  carry  out  the  work. 

In  these  cases,  the  use  of  HUD 
Disaster  Recovery  funds  to  reimbiuse 
owners  for  completed  rehabilitation 
does  not  constitute  financing  of 
construction  work  within  the  meaning 
of  the  labor  standards  provisions  of 
Section  110  of  the  Act. 

e.  Davis-Bacon  Streamlining.  The 
HUD  Office  of  Labor  Relations  has 
instituted  a  number  of  streamlining 
measiues  that  significtmtly  reduce  the 
paperwork/recordkeeping  burdens 
commonly  attributed  to  Davis-Bacon 
projects.  In  addition.  Labor  Relations 
headquarters  and  field  staff  are 
committed  to  providing  expedited 
processing  on  all  matters  related  to  HUD 
Disaster  Recovery  activities. 


Note  that  most  forms  of  HUD  Disaster 
Recovery  assistance  to  homeowners 
would  not  trigger  Davis-Bacon 
requirements.  Grantees  should  contact 
Richard  S.  Allan,  Assistant  to  the 
Secretary  for  Labor  Relations  (Acting), 
or  Jade  M.  Banks  at  (202)708-0370  for 
assistance  in  determining  whether  and 
to  what  extent  Davis-Bacon 
requirements  apply  to  specific  activities 
undertaken  wiUi  HUD  Disaster  Recovery 
funds.  Information  about  Federal  labor 
standards  provisions  and  HUD  programs 
is  also  available  on  the  HUD  Homepage 
at:  http://www.hud.gov/olr/ 
olr_int2.html. 

3.  National  Flood  Insurance  Program. 
a.  Cities  and  counties  may  not  use  HUD 
Disaster  Recovery  Initiative  funding  in 
flood  hazard  areas  for  acquisition  or 
construction  projects  in  communities 
that  have  been  identified  by  FEMA  as 
nonparticipating,  noncompliant 
communities  under  the  National  Flood 
Insurance  Program.  Specific  gmdance 
can  be  found  in  the  references  in 
paragraph  3.b.  for  cities  and  counties. 
Though  State-administered  formula 
programs  are  statutorily  exempt  irom 
flood  insurance  purchase  requirements, 
HUD  strongly  encourages  States  to 
adopt  a  similar  policy  if  they  have  the 
authority  to  do  so.  Listings  of 
participating,  nonparticipating,  and 
suspended  communities  are  in  the 
FEMA  Federal  Insurance 
Administration's  "National  Flood 
Insiu-ance  Program  Community  Status 
Book."  available  on  the  World  Wide 
Web  at  http://www.fema.gov/home/ 
fema/csb.htm  for  viewing  or 
downloading.  FEMA's  revised 
publication,  "Mandatory  Purchase  of 
Flood  Insurance  Guidelines,"  reflecting 
new  provisions  of  the  National  Flood 
Insurance  Reform  Act  of  1994  is  also 
available  on  the  World  Wide  Web  at 
http://www/fema.gov/nfip/mpurfi.htm. 

b.  Section  202(aji  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4106) 
provides  that  no  Federal  officer  or 
agency  shall  approve  any  financial 
assistance  for  acquisition  or 
construction  purposes  (as  defined  imder 
section  3(a)  of  said  Act  (42  U.S.C. 
4003(a)),  one  year  after  a  community  has 
been  formally  notified  of  its 
identification  as  a  community 
containing  an  area  of  special  flood 
hazard,  for  use  in  any  area  that  has  been 
identified  by  the  Director  of  the  Federal 
Emergency  Meinagement  Agency  as  an 
area  having  special  flood  hazards  imless 
the  community  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insurance  Program. 
Notwithstanding  the  date  of  HUD 
approval  of  a  city's  or  coimty's  Action 
Plan  for  Disaster  Recovery  funds  shall 
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not  be  expended  for  acquisition  or 
construction  purposes  in  an  area  that 
has  been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless  the  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  44  CFR  parts  59-79,  or 
less  than  a  year  has  passed  since  FEMA 
notification  to  the  community  regarding 
such  hazards;  and,  where  the 
community  is  participating,  flood 
insurance  is  obtained  in  accordance 
with  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012(a).) 

Af.  IVoiver  of  Statutory  and  Regulatory 
Requirements  That  Would  Otherwise 
Apply  to  the  HUD  Disaster  Recovery 
Initiative 

1.  Title  n.  Chapter  10  of  the  1997 
Supplemental  Appropriations  Act 
provides  that  in  administering  these 
amounts,  the  Secretary  may  waive,  or 
specify  alternative  requirements  for,  any 
provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in 
connection  with  the  obligation  by  the 
Secretary  or  the  use  by  the  recipient  of 
these  funds,  except  for  statutory 
requirements  related  to  dvil  rights,  fair 
housing  and  nondiscrimination,  the 
enviroiunent,  and  labor  standards,  upon 
a  finding  that  such  waiver  is  required  to 
facilitate  the  use  of  such  funds,  and 
would  not  be  inconsistent  with  the 
ovwall  purpose  of  the  statute.  As  noted, 
the  Secretary  may  not  waive  statutory 
requirements  related  to  civil  rights,  fair 
housing  and  nondiscrimination,  the 
environment,  or  \ahoi  standards.  The 
procedures  set  forth  in  this  notice  reflect 
the  waiver  of  the  statutory  and 
regulatory  requirements  that  the 
Secretary  considered  necessary  for  the 
implementation  of  the  HUD  Disaster 
Recovery  Initiative,  and  that  are 
authorized  to  be  waived  under  Title  n. 
Chapter  10  of  the  1997  Supplemental 
Appropriations  Act.  The  statutory  and 
regulatory  requirements  that  have  been 
waived  pertain  to  requirements 
governing  consolidated  planning 
submissions,  CDBG  program 
requirements,  acquisition  and  relocation 
requirements,  and  other  program  related 
requirements.  Appendix  A  to  this  notice 
lists  the  specific  statutory  and 
regulatory  requirements  that  have  been 
waived  and  sets  forth  the  reasons  for  the 
waivers.  With  respect  to  the  waivers  of 
these  statutory  and  regulatory 
requirements,  no  further  action  need  be 
taken  bythe  grantees. 

2.  HUD  may  issue  additional  waivers 
(beyond  those  already  waived  by  the 
Secretary  in  the  implementation  of  this 


initiative)  deemed  appropriate  under 
this  authority.  HUD  will  consider 
additional  waivers  on  a  case-by-case 
basis,  as  requested  by  grantees.  Such 
waivers  will  receive  expedited  review. 

3.  Grantees  should  give  priority  to 
projects  that  benefit  low-and  moderate- 
income  individuals  to  the  maximum 
extent  possible. 

n.  Ensuring  the  Public  Trust 

A.  Program  Administrative, 
Recordkeeping  and  Reporting 
Requirements 

The  program  administrative 
requirements  at  §§  570.489-570.492  for 
States  and  at  §§  570.50O-5 70.513' for 
cities  and  counties,  which  {ue  not 
otherwise  waived,  shall  apply,  except 
that,  with  respect  to  reporting: 

1.  States  must  submit  a  Performance 
Evaluation  Report  (PER)  piusiiant  to  24 
CFR  91.520.  separately  for  the  HUD 
Disaster  Recovery  Initiative,  similar  in 
all  other  respects  to  that  which  is 
required  for  the  CDBG  program 
regulated  at  24  CFR  part  570.  The  first 
PER  for  the  HUD  Disaster  Recovery 
Initiative  will  be  due  ninety  (90)  days 
after  the  12-month  period  following  the 
effective  date  of  the  grant  and  each  12- 
month  period  thereaifter  until  all  funds 
are  spent.  The  PER  must  include  a 
special  narrative  that  discusses  how  the 
State  assured  that  activities  met  the 
requirements  of  this  Notice  with  respect 
to  the  buyout  of  structiues  in  a  disaster 
area. 

2.  Gties  and  counties  must  submit  a 
Performance  Report  for  the  HUD 
Disaster  Recovery  Initiative  in 
accordance  with  24  CFR  91.520.  The 
Performance  Report  will  be  due  ninety 
(90)  days  after  each  12-month  period 
following  the  effective  date  of  the  grant 
each  year  until  all  funds  are  spent.  The 
final  Performance  Report  will  be  due 
ninety  (90)  days  after  all  funds  are 
spent.  It  also  must  include  a  special 
narrative  that  disciisses  how  the  city  or 
county  assured  that  activities  met  the 
requirements  of  this  Notice  with  respect 
to  the  buyout  of  structures  in  a  disaster 
area. 

3.  In  addition,  Congress  has  required 
that  quarterly  reports  be  submitteid  on 
all  disbursements  and  use  of  funds  for 
or  associated  vnth  buyouts.  Therefore, 
each  grantee  must  submit  a  quarterly 
report,  as  HUD  will  prescribe,  no  later 
than  30  days  following  each  calendar 
quarter,  beginning  after  the  first  fiiU 
calendar  quarter  after  grant  award.  That 
report  will  include  information  on  the 
project  name,  activity,  location,  national 
objective,  funds  budgeted  and 
expended,  non-HUD  Disaster  Recovery 
Initiative  Federal  source  and  funds, 


numbers  of  properties  and  housing 
units,  and  numbere  of  low-  and 
moderate-income  households.  HUD  will 
seek  approval  from  OMB  for  any  new 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

B.  Cost  Principles 

1.  Direct  and  Indirect  Cost  principles. 
Costs  incurred,  whether  charged  on  a 
direct  or  an  indirect  basis,  must  be  in 
conformance  with  OMB  Circvdars  A-*7, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Governments";  A-122, 
"Cost  Principles  for  Non-profit 
Organizations";  or  A-21,  "Cost 
Principles  for  Educational  Institutions." 
as  applicable.  ■  All  items  of  cost  listed 
in  Attachment  B  of  these  Circulars  that 
require  prior  Federal  agency  approval 
are  allowable  without  prior  approval  of 
HUD  to  the  extent  they  comply  with  the 
general  policies  and  principles  stated  in 
Attachment  A  of  such  circulare  and  are 
otherwise  eligible  imder  the  HUD 
Disaster  Recovery  Initiative,  except  for 
the  following: 

i.  Depredation  methods  for  fixed 
assets  shall  not  be  changed  without 
HUD's  specific  approval  or,  if  charged 
through  a  cost  allocation  plan,  the 
Federal  cognizant  agency. 

ii.  Fines  and  penalties  (induding 
punitive  damages)  are  unallowable  costs 
to  the  HUD  Disaster  Recovery  Initiative. 

iii.  Pre-award  costs  for  dty  and 
county  grantees  are  limited  to  those 
authorized  under  §  570.200(h). 

2.  Uniform  administrative 
requirements  and  cost  principles.  The 
dty  or  cotmty  grantee,  its  agendes  or 
instnmientalities,  and  subredpients 
shall  comply  with  the  policies, 
guidelines,  and  requirements  of  24  CFR 
part  85  and  OMB  Circulars  A-87.  A-110 
(implemented  at  24  CFR  part  84).  A- 
122.  A-133  (implemented  at  24  CFR 
part  45),  as  applicable,  as  they  relate  to 
the  acceptance  and  use  of  Federal  funds, 
HUD  Disaster  Recovery  grants.  The 
applicable  sections  of  24  CFR  parts  84 
and  85  are  set  forth  at  §  570.502.  States 
shall  comply  with  the  applicable 
requirements  of  §  570.489  that  are  not 
otherwise  waived. 

3.  Consultant  activities.  Consulting 
services  are  eligible  for  assistance  for 
professional  assistance  in  program 
planning,  development  of  community 
development  objectives,  and  other 
general  professional  guidance  relating  to 
program  execution.  Tlie  use  of 


■  Hmm  circulars  are  availatile  firom  th«  Amarican 
Communitiet  Center  by  calling  the  following  toll- 
frw  numbers:  (800)  99S-9999  or  (800)  483-2209 
(TTY). 
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consultants  is  governed  by  the       •;• 
following: 

a.  Employer-employee  type  of 
relationship.  No  person  providing 
consultant  services  in  an  employer- 
employee  type  of  relationship  shall 
receive  more  than  a  reasonable  rate  of 
compensation  for  personal  services  paid 
with  HUD  Disaster  Recovery  funds.  In 
no  event,  however,  shall  such 
compensation  exceed  the  equivalent  of 
the  daily  rate  paid  for  Level  FV  of  the 
Executive  Schedule.  Such  services  shall 
be  evidenced  by  written  agreements 
between  the  parties  that  detail  the 
responsibilities,  standards,  and 
compensation. 

b.  Independent  contractor 
relationship.  Consultant  services 
provided  under  an  independent 
contractor  relationship  are  governed  by 
the  procurement  requirements  in  24 
CFR  85.36  and  are  not  subject  to  the 
Level  IV  limitation. 

C.  Public  Law  88-352  and  Public  Law 
90-284;  Affirmatively  Furthering  Fair 
Housing:  Executive  Order  1 1063 

1.  The  following  requirements  apply 
to  HUD  Disaster  Recovery  Initiative: 

a.  Public  Law  88-352,  which  is  title 
VI  of  the  Qvil  Rights  Act  of  1964  (42 
U.S.C.  2000d  et  seq.),  and  implementing 

Tlations  in  24  CFR  part  1. 
Public  Law  90-284,  which  is  the 
Fair  Housing  Act  (42  U.S.C.  3601-3620). 
In  accordance  with  the  Fair  Housing 
Act,  the  Secretary  requires  that  grantees 
administer  all  programs  and  activities 
related  to  housing  and  community 
development  in  a  manner  to 
affirmatively  further  the  policies  of  the 
Fair  Housing  Act.  Fiuthermore,  for  each 
grantee  receiving  a  HUD  Disaster 
Recovery  grant,  the  certificaUon  that  the 
grantee  will  affirmatively  further  fair 
housing  shall  specifically  require  the 
grantee  to  assume  the  responsibility  of 
fair  housing  planning  by  conducting  an 
analysis  to  identify  impediments  to  fair 
housing  choice  within  its  jiuisdictlon, 
taking  appropriate  actions  to  overcome 
the  effects  of  any  impediments 
identified  through  that  analysis,  and 
maintaining  records  reflecting  the 
analysis  and  actions  in  this  regard. 

2.  Executive  Order  11063,  as  amended 
by  Executive  Order  12259  (3  CFR.  1959- 
1963  Comp..  p.  652;  3  CFR,  1980  Comp., 
p.  307)(Equal  Opportimity  in  Housing), 
and  implementing  regulations  in  24  CFR 
part  107,  also  apply. 

D.  Section  109  of  the  Act 

1.  No  person  in  the  United  States 
shall  on  the  groimd  of  race,  color. 
reUgion.  national  origin  or  sex,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 


to  discrimination  under,  any  program  or 
activity  funded  in  whole  or  in  part  with 
HUD  Disaster  Recovery  funds  made 
available  pursuant  to  the  Act.  For 
purposes  of  this  requirement,  "program 
or  activity"  is  defined  as  any  function 
conducted  by  an  identifiable 
administrative  unit  of  the  recipient,  or 
by  any  unit  of  government,  subrecipient, 
or  private  contractor  receiving  HUD 
Disaster  Recovery  grant  funds  or  loans 
from  the  recipient.  "Funded  in  whole  or 
in  part  with  HUD  conunimity 
development  funds"  means  that  HUD 
Disaster  Recovery  funds  have  been 
transferred  by  the  recipient  or  a 
subrecipient  to  an  identifiable 
administrative  unit  and  disbursed  in  a 
program  or  activity.  The  term 
"recipient"  means  recipient  as  defined 
in  S  1.2(f). 

2.  Specific  discriminatory  actions 
prohibited  and  corrective  actions,  a.  A 
recipient  may  not,  under  any  program  or 
activity,  directly  or  through  contractual 
or  other  arrangements,  on  the  ground  of 
race,  color,  religion,  national  origin,  or 
sex: 

i.  Deny  any  individual  any  facilities, 
services,  financial  aid  or  other  benefits 
provided  under  the  program  or  activity. 

ii.  Provide  any  facilities,  services, 
financial  aid  or  other  benefits  that  are 
different,  or  are  provided  in  a  different 
form,  fit>m  that  provided  to  others  under 
the  program  or  activity. 

ui.  Subject  an  individual  to  segregated 
or  separate  treatment  in  any  facility  in. 
or  in  any  matter  of  process  related  to 
receipt  of  any  service  or  benefit  under 
the  program  or  activity. 

iv.  Restrict  an  individual  in  any  way 
in  access  to.  or  in  the  enjoyment  of,  any 
advantage  or  privilege  enjoyed  by  others 
in  connection  with  facilities,  services, 
financial  aid  or  other  benefits  under  the 
program  or  activity. 

V.  Treat  an  individual  differently  from 
others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  condition  that  the 
individual  must  meet  in  order  to  be 
provided  any  facilities,  services  or  other 
benefit  provided  under  the  program  or 
activity. 

vi.  Deny  an  individual  an  opportunity 
to  participate  in  a  program  or  activity  as 
an  employee. 

b.  A  recipient  may  not  use  criteria  or 
methods  of  administration  that  have  the 
effect  of  subjecting  persons  to 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  or  sex.  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  or 
activity  with  respect  to  persons  of  a 


particular  race,  color,  religion,  national 
origin,  or  sex. 

c.  A  recipient,  in  determining  the  site 
or  location  of  housing  or  facilities 
provided  in  whole  or  in  part  with  funds, 
may  not  make  selections  of  such  site  or 
location  that  have  the  effect  of 
excluding  persons  frt>m.  denjring  them 
the  benefits  of,  or  subjecting  them  to 
discrimination  on  the  ground  of  race, 
color,  rehgion,  national  origin,  or  sex;  or 
that  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act. 

d.  i.  In  administering  a  program  or 
activity  funded  in  whole  or  in  part  with 
HUD  Disaster  Recovery  funds  regarding 
which  the  recipient  has  previously 
discriminated  against  persons  on  the 
ground  of  race,  color,  religion,  national 
origin  or  sex.  or  if  there  is  sufficient 
evidence  to  conclude  that  such 
discrimination  existed,  the  recipient 
must  take  remedial  affirmative  action  to 
overcome  the  effects  of  prior 
discrimination.  The  word  "previously" 
does  not  exclude  current  discriminatory 
practices. 

ii.  In  the  absence  of  discrimination,  a 
recipient,  in  administering  a  program  or 
activity  funded  in  whole  or  in  part  with 
HUD  Disaster  Recovery  funds,  may  take 
any  nondiscriminatory  affirmative 
action  necessary  to  ensiu%  that  the 
program  or  activity  is  open  to  all 
without  regard  to  race,  color,  religion, 
national  origin  or  sex. 

iii.  After  a  finding  of  noncompliance 
or  after  a  recipient  has  a  firm  basis  to 
conclude  that  discrimination  has 
occiured,  a  recipient  shall  not  be 
prohibited  frvm  taking  any  eligible 
action  to  amefiorate  an  imbalance  in 
services  or  facilities  provided  to  any 
geographic  area  or  specific  group  of 
persons  within  its  jurisdiction,  where 
the  purpose  of  such  action  is  to  remedy 
prior  discriminatory  practice  or  usage. 

e.  Notwithstanding  anything  to  the 
contrary,  nothing  contained  herein  shall 
be  construed  to  prohibit  any  recipient 
from  maintaining  or  constructing 
separate  living  facilities  or  rest  room 
facilities  for  the  different  sexes. 
Furthermore,  selectivity  on  the  basis  of 
sex  is  not  prohibited  when  institutional 
or  custodial  services  can  properly  be 
performed  only  by  a  member  of  the 
same  sex  as  the  recipients  of  the 
services. 

3.  Any  prohibition  against 
discrimination  on.  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101  et  seq.)  or  with  respect  to 
an  otherwise  qualified  handicapped 
person  as  provided  in  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  shall  also  apply  to  any  program  or 
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activity  funded  in  whole  or  in  part  with 
HUD  Disaster  Recovery  funds.  HUD 
regulations  implementing  the  Age 
Discrimination  Act  are  contained  in  24 
CFR  part  146  and  the  regulations 
implementing  section  504  are  contained 
in  24  CFR  part  8. 

E.  Environmental  Review  Requirements 

1.  Prior  to  the  commitment  of  any 
HUD  Disaster  Recovery  funds,  grantees 
must  comply  with  the  regulations  in  24 
CFR  part  58.  These  regulations  require: 
the  analysis  of  potential  environmental 
impacts;  consultation  with  interested 
parties;  and  public  notification  of  the 
results  of  the  analysis  and  intent  to 
request  release  of  funds  from  HUD. 
Also,  they  require  that  the  State  or  local 
govenunent  assume  compliance  with 
these  rules  by  execution  of  the  grant 
agreement  with  HUD,  and  a  State  or 
local  government  certification  that  it 
will  comply  with  all  the  applicable 
Federal  environmental  rules. 

2.  Disaster  Recovery  Assistance  in  a 
Flood  Plain,  a.  Grantees  must  follow  the 
eight-step  decision-maldng  process 
required  by  Executive  Order  11988, 
Flood  Plain  Management,  codified  for 
HUD  programs  at  §  55.20.  The  Order 
covers  the  proposed  acquisition, 
construction,  improvement,  disposition, 
financing,  and  use  of  property  in  a  flood 
plain.  Odier  related  Federal 
environmental  laws  and  authorities 
noted  at  §  58.5  may  also  apply. 

b.  The  Office  of  Management  and 
Budget  (OMB)  and  the  Council  on 
Environmental  Quality  (CEQ)  jointly 
issued  a  memorandum  on  February  18, 
1997  entitled  "Floodplain  Management 
and  Procedures  For  Evaluation  and 
Review  of  Levee  and  Associated 
Restoration  Projects,"  which 
emphasizes  the  need  to  consider 
nonstructural  alternatives,  e.g., 
"buyouts."  in  flood  disaster  recovery 
activities  and  the  need  for  coordination 
among  all  levels  of  government. 

3.  Environmental  assessments  and 
reviews  may  be  tiered  to  eliminate 
duplication  and  to  save  time  and 
resources.  For  other  Federal  programs, 
environmental  assessments  and  reviews 
are  not  carried  out  by  grantees  as  they 
are  for  the  HUD  Disaster  Recovery 
Initiative,  but  are  usually  undertaJcen  by 
Federal  staff  or  contractors.  Therefore, 
grantees  must  coordinate  with  other 
Federal  agencies,  e.g.,  FEMA,  to  tier 
environmental  assessments  and  reviews 
for  activities  funded  by  programs  of 
both  Federal  agencies. 

4.  foint  Envirorunental  Assessments 
between  HUD  and  Other  Federal 
Agencies,  a.  In  addition  to  the 
provisions  of  §  58.33,  the  following 
special  procedures  may  be  employed 


when  a  project  related  to  recovery  from 
a  covered  disaster  is  jointly  funded  by 
HUD  and  other  Federal  agencies. 

b.  A  State  or  local  government 
administering  Federal  environmental 
requirements  for  the  HUD  EHsaster 
Recovery  Initiative  may  enter  into 
cooperating  agreements  with  other 
Federal  agencies  to  prepare  an 
environmental  assessment  for  a  HUD 
Disaster  Recovery  Initiative-funded 
project.  The  cooperating  agreement  will 
identify  the  project,  all  Federal  agencies 
party  to  the  agreement  (including  State 
and  local  governments  acting  for  HUD 
under  the  provisions  of  24  CFR  part  58). 
which  agency  will  be  the  lead  agency 
and  prepare  the  environment 
assessment,  and  the  scope  of  the 
assessment,  including  the  size  and  area 
of  potential  impact.  Tlie  lead  agency 
will  prepare  the  assessment,  using  its 
own  CEQ-approved  procedures,  and 
conduct  all  required  reviews, 
consultations  and  public  notifications 
under  applicable  related  laws  and 
authorities. 

c.  The  provisions  of  24  CFR  part  58 
would  apply  if  a  State  or  local 
government  administering  a  HUD- 
funded  program  that  is  subject  to  part  58 
(e.g.,  the  HUD  Disaster  Recovery 
Initiative)  is  the  lead  agency. 

d.  If  the  State  or  local  govenunent  that 
assumes  the  HUD  environmental  review 
responsibilities  is  not  the  lead  agency, 
then  that  government  must  review  the 
completed  environmental  assessment 
that  was  prepared  by  a  lead  agency 
imder  the  cooperating  agreement.  If  the 
review  of  the  dociunent  determines  that 
the  information  is  not  accurate  or 
complete  or  does  not  meet  the  * 
requirements  of  24  CFR  part  58,  a  State 
or  local  government  administering  the 
provisions  of  24  CFR  part  58  must  reject 

.  the  assessment  and  prepare  its  own 
independent  assessment  as  required  in 
24  CFR  part  58.  A  State  or  local 
government  acting  as  a  cooperating 
agency  remains  responsible  for  review 
under  authorities  that  may  be  unique  to 
HUD-assisted  projects  under  part  58, 
i.e.,  HUD  environmental  standards  in  24 
CFR  part  51  and  HUD  policy  regarding 
toxic  or  hazardous  materials.  However, 
if  a  lead  agency's  assessment  meets  the 
requirements  of  part  58,  except  for  a 
lack  of  coverage  of  these  particular 
areas,  the  cooperating  agency  need  not 
reject  the  assessment.  In  these  cases,  the 
cooperating  agency  may  add  its  own 
review  of  these  areas  and  its  own 
findings  regarding  the  overall 
envirorunental  impact  of  the  project 

e.  If  an  assessment  showing  no 
significant  environmental  impact  is 
adopted  by  a  State  or  local  government 
administering  the  provisions  of  24  CFR 


part  58.  it  must  formally  record  its 
adoption  pursuant  to  §  58.38.  prepare  a 
statement  that  the  proposed  HUD 
funding  of  the  proposed  project 
produces  no  significant  environmental 
impact  (FONSI).  and  follow  the 
provisions  for  release  of  funds  as  stated 
in  subpart  H  of  24  CFR  part  58, 
including  notice  to  the  pi^lic  and  the 
statutory  waiting  period. 

F.  Displacement,  Relocation, 
Acquisition,  and  Replacement  of 
Housing 

1.  Genwal  poUc}^or  minimizing 
displacement.  Conastent  vtrith  the  other 
goals  and  objectives  of  the  HUD  Disaster 
Recovery  Initiative,  grantees  (or  States 
or  State  recipients,  as  applicable)  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of 
activities  assisted  under  this  program. 

2.  Relocation  assistance  for  displaced 
persons  at  URA  levels,  a.  A  displaced 
person  shall  be  provided  with  relocation 
assistance  at  the  levels  described  in,  and 
in  accordance  with  the  requirements  of, 
49  CFR  part  24,  which  omtains  the 
government-wide  regulations 
implementing  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4601-4655). 

b.  Displaced  person,  i.  For  purposes  of 
paragraph  2.  of  this  section,  the  term 
"displaced  person"  means  any  person 
(family,  individual,  business,  nonprofit 
orgaiuzation,  or  farm)  that  moves  from 
real  property,  or  moves  his  or  her 
personal  property  irom  real  property, 
permanenUy  and  involuntarily,  as  a 
direct  result  of  rehabiUtation, 
demolition,  or  acquisition  for  an  activity 
assisted  imder  this  initiative.  A 
permanent,  involuntary  move  for  an 
assisted  activity  includes  a  permanent 
move  from  real  property  that  is  made: 

(1)  After  notice  by  the  grantee  (or  the 
State  recipient,  if  applicable)  to  move 
permanently  from  the  property,  if  the 
move  OCCULTS  after  the  initial  official 
submission  to  HUD  (or  the  State,  as 
appUcable)  for  grant,  loan,  or  loan 
gxiarantee  funds  under  this  initiative 
that  are  later  provided  or  granted. 

(2)  After  notice  by  the  property  owner 
to  move  permanently  from  the  property, 
if  the  move  occurs  after  the  date  of  the 
submission  of  a  request  for  financial 
assistance  by  the  property  owner  (or 
person  in  control  of  the  site)  that  is  later 
approved  for  the  requested  activity. 

(3)  Before  the  date  described  in 
paragraph  2.b.i.(l)  or  (2),  if  either  HUD 
or  the  grantee  (or  State,  as  applicable) 
determines  that  the  displacement 
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directly  resulted  from  acquisition, 
rehabilitation,  or  demolition  for  the 
requested  activity. 

(4)  If  the  person  is  the  tenant- 
occupant  of  a  dwelling  unit  and  any  one 
of  the  following  two  situations  occurs: 

(a)  The  tenant  is  required  to  relocate 
temporarily  for  the  activity  but  the 
tenant  is  not  ofiiered  payment  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  coimection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporary 
location  and  any  increased  housing 
costs,  or  other  conditions  of  the 
temporary  relocation  are  not  reasonable; 
and  the  tenant  does  not  return  to  the 
building/complex;  or 

(b)  The  tenant  is  required  to  move  to 
another  unit  in  the  building/complex, 
but  is  not  offered  reimbursement  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the  move. 

ii.  Notwithstanding  the  provisions  of 
paragraph  2.b.i..  the  term  "displaced 
person"  does  not  include: 

(1)  A  person  who  is  evicted  for  cause 
based  upon  serious  or  repeated 
violations  of  material  terms  of  the  lease 
or  occupancy  agreement.  To  exclude  a 
person  on  this  basis,  the  grantee  (or 
State  or  State  recipient,  as  applicable) 
must  determine  that  the  eviction  was 
not  undertaken  for  the  purpose  of 
evading  the  obUgation  to  provide 
relocation  assistance  under  this  section; 

(2)  A  person  who  moves  into  the 
property  after  the  date  of  the  notice 
described  in  paragraph  2.b.i.  (1)  or  (2)  of 
this  section,  but  who  received  a  written 
notice  of  the  expected  displacement 
before  occupancy. 

(3)  A  person  who  is  not  displaced  as 
described  in  49  CFR  24.2(g)(2). 

(4)  A  person  who  the  grantee  (or  State, 
as  applicable)  determines  is  not 
displaced  as  a  direct  result  of  the 
acquisition,  rehabilitation,  or 
demoUtion  for  an  assisted  activity.  To 
exclude  a  person  on  this  basis,  HUD 
must  concxir  in  that  determination. 

iii.  A  grantee  (or  State  or  State 
recipient,  as  applicable)  may,  at  any 
time,  request  HUD  to  determine  whether 
a  person  is  a  displaced  person  under 
this  section. 

3.  Optional  relocation  assistance.  In 
connection  with  the  use  of  HUD 
Disaster  Recovery  funds  for  buyouts,  a 
grantee  may  provide  (or  the  State  may 
permit  the  State  recipient  to  provide,  as 
applicable)  relocation  payments  and 
c^er  relocation  assistance  to  persons 
displaced  by  activities  that  are  not 
subject  to  paragraphs  2.  or  3.  The 
grantee  may  also  provide  (or  the  State 
may  also  permit  the  State  recipient  to 
provide,  as  applicable)  relocation 
assistance  to  persons  receiving 


assistance  under  paragraphs  2.  or  3.  of 
this  section  at  levels  in  excess  of  those 
required  by  these  paragraphs.  Unless 
such  assistance  is  provided  under  State 
or  local  law,  the  grantee  (or  State 
recipient,  as  applicable)  shall  provide 
such  assistance  only  upon  the  basis  of 
a  written  determination  that  the 
assistance  is  appropriate.  The  grantee 
(or  State  recipient,  as  applicable)  must 
adopt  a  written  policy  available  to  the 
public  that  describes  the  relocation 
assistance  that  the  grantee  (or  State 
recipient,  as  applicable)  has  elected  to 
provide  and  that  provides  for  equal 
relocation  assistance  within  each  class 
of  displaced  persons. 

4.  Acquisition  of  real  property.  The 
acquisition  of  real  property  for  an 
assisted  activity  is  subject  to  49  CFR 
part  24.  subpart  B. 

5.  Appeals.  If  a  person  disagrees  with 
the  determination  of  the  grantee  (or  the 
State  recipient,  as  applicable) 
concerning  the  person's  eligibility  for. 
or  the  amount  of.  a  relocation  payment 
under  this  section,  the  person  may  file 
a  written  appeal  of  that  determination 
with  the  grantee  (or  the  State  recipient, 
as  appUcable).  The  appeal  procedures  to 
be  followed  are  described  in  49  CFR 
24.10.  In  addition,  a  low-  or  moderate- 
income  household  that  has  been 
displaced  from  a  dwelling  may  file  a 
written  request  for  review  of  the 
grantee's  decision  to  the  HUD  Field 
Office.  For  purposes  of  State  HUD 
Disaster  Recovery  funds,  a  low-  or 
moderate-income  household  may  file  a 
written  request  for  review  of  the  State 
recipient's  decision  with  the  State. 

0.  Responsibility  of  grantee  or  State,  a. 
The  grantee  (or  State,  if  applicable)  is 
responsible  for  ensuring  compliance 
with  these  requirements, 
notwithstanding  any  third  party's 
contractual  obligation  to  the  grantee  to 
comply  with  the  provisions  of  this 
section.  For  purposes  of  State  HUD 
Disaster  Recovery  funds,  the  State  shall 
require  State  recipients  to  certify  that 
they  will  comply  with  the  requirements 
of  this  section. 

b.  The  cost  of  assistance  required 
under  this  section  may  be  paid  from 
local  public  funds,  funds  provided 
under  this  initiative,  or  funds  available 
from  other  sources. 

c.  The  grantee  (or  State  and  State 
recipient,  as  appUcable)  must  maintain 
records  in  sufficient  detail  to 
demonstrate  compliance  with  the 
provisions  of  this  section. 

G.  Employment  and  Contracting 

Opportunities 

1.  Grantees  shall  comply  with 
Executive  Order  11246.  as  amended  by 
Executive  Orders  11375. 11478. 12086, 


and  12107  (3  CFR,  1964-1965  Comp..  p. 
339;  3  CFR,  1966-1970  Comp.,  p.  684; 
3  CFR,  1966-1970  Comp..  p.  803;  3  CFR, 
1978  Comp..  p  230;  and  3  CFR.  1978 
Comp.,  p.  264)  (Equal  Employment 
Opportunity)  and  the  impl«nenting 
regulations  at  41  CFR  chapter  60;  and 

2.  Though  requirements  of  Section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and 
implementing  regulation^  at  24  CFR  part 
135.  are  waived,  HUD  encoiu^ges  each 
grantee  to  give  priority  to  the  hiring  of 
local  low  and  moderate  income  persons 
and  contractors  in  carrying  out  its 
disaster  recovery  activities. 

3.  Contractii^g  with  small  and 
minority  firms,  women's  business 
enterprises  and  labor  surplus  area  firms. 
a.  The  grantee  and  subgrantee  must  take 
all  necessary  affirmative  steps  to  assure 
that  minority  firms,  women's  business 
enterprises,  and  labor  surplus  area  firms 
are  used  when  possible. 

b.  Affirmative  steps  include: 

i.  Placing  qualified  small  and 
minority  businesses  and  women's 
business  enterprises  on  soUcitation  lists; 

ii.  Assiuing  that  small  and  minority 
businesses  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources; 

iii.  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  small  and  minority 
businesses,  and  women's  business 
enterprises; 

iv.  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  businesses,  and  women's 
business  enterprises; 

v.  Using  the  services  and  assistance  of 
SBA  and  the  Minority  Business 
Development  Agency  of  the  U.S. 
Department  of  Commerce;  and 

vi.  Requiring  the  prime  contractor,  if 
subcx)ntracts  are  to  be  let.  to  take  the 
affirmative  steps  listed  in  subparagraphs 
(1)  through  (5)  above. 

Lead-Based  Paint 

1.  Requirements  for  city  and  county 
grantees.  City  and  coimty  grantees  shall 
comply  with  the  requirements  of 
§570.608. 

2.  Requirements  for  State  grantees. 
States  shall  comply  with  the  provisions 
of  §  570.487(c). 

Architectural  Barriers  Act  and  the 
Americans  With  Disabilities  Act 

I.  The  Architectural  Barriers  Act  of 
1968  (42  U.S.C  4151-4157)  requires 
certain  Federal  and  Federally  funded 
buildings  and  other  facilities  to  be 
designed,  constructed,  or  altered  in 
accordance  with  standards  that  insure 
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accessibility  to,  and  use  by.  physically 
handicapped  people.  A  building  or 
facility  designed,  constructed,  or  altered 
with  funds  allocated  or  reallocated 
under  this  initiative  after  December  11. 
1995,  and  that  meets  the  definition  of 
"residential  structure"  as  defined  in  24 
CFR  40.2  or  the  definition  of  "building" 
as  defined  in  41  CFR  101-19.602(a)  is 
subject  to  the  requirements  of  the 
Architectural  Barriers  Act  of  1968  (42 
U.S.C.  4151-4157)  and  shall  comply 
with  the  Uniform  Federal  Accessibility 
Standards  (Appendix  A  to  24  CFR  part 
40  for  residential  structures,  and 
Appendix  A  to  41  CFR  part  101-19, 
subftart  101-19.6,  for  general  type 
buildings). 

2.  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12131;  47  U.S.C.  155, 
201,  218  and  225)  (ADA)  provides 
comprehensive  civil  rights  to 
individuals  with  disabilities  in  the  areas 
of  employment,  public 
accommodations.  State  and  local 
government  services,  and 
telecommimications.  It  further  provides 
that  discrimination  includes  a  failure  to 
design  and  construct  facilities  for  first 
occupancy  no  later  than  January  26, 
1993  that  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
Further,  the  ADA  requires  the  removal 
of  architectural  barriers  and 
communication  barriers  that  are 
structural  in  nature  in  existing  facilities, 
where  such  removal  is  readily 
achievable — that  is,  easily 
accomplishable  and  able  to  be  carried 
out  without  much  diffic\ilty  or  expense. 

/.  Constitutional  Prohibition 

1.  In  accOTdance  with  First 
Amendment  church/state  principles,  as 
a  general  rule.  HUD  Disaster  Recovery 
Grant  assistance  may  not  be  used  for 
religious  activities  or  provided  to 
primarily  religious  entities  for  any 
activities,  including  secular  activities. 

2.  The  following  restrictions  and 
limitations  therefore  apply  to  the  use  of 
HUD  Disaster  Recovery  funds. 

a.  HUD  Disaster  Recovery  funds  may 
not  be  used  for  the  acquisition  of 
prof>erty  or  the  construction  or 
rehabiUtation  (including  historic 
preservation  and  removal  of 
architectural  barriers)  of  structures  to  be 
used  for  religious  purposes  or  purposes 
that  will  otherwise  promote  religious 
interests.  This  limitation  includes  the 
acquisition  of  property  for  ownership  by 
primarily  religious  entities  and  the 
construction  or  rehabilitation  (including 
historic  preservation  and  removal  of 
architectural  barriers)  of  structures 
owned  by  such  entities  (except  as 
permitted  imder  paragraph  2.b.  of  this 
section  with  respect  to  rehabilitation 


and  under  paragraph  2.d.  of  this  section 
with  respect  to  repairs  undertaken  in 
connection  with  public  services) 
regardless  of  the  use  to  be  made  of  the 
property  or  structure.  Property  owned 
by  primarily  religious  entities  may  be 
acquired  with  HUD  Disaster  Recovery 
funds  at  no  more  than  fair  market  value 
for  a  non-religious  use. 

b.  HUD  Disaster  Recovery  funds  may 
be  used  to  rehabilitate  buildings  owned 
by  primarily  religious  entities  to  be  used 
for  a  wholly  secular  purpose  imder  the 
following  conditions: 

i.  The  building  (or  portion  thereof) 
that  is  to  be  improved  with  the  HUD 
Disaster  Recovery  Initiative  assistance 
has  been  leased  to  an  existing  or  newly 
established  wholly  seculw  entity  (u^iich 
may  be  an  entity  established  by  the 
religious  entity); 

ii.  The  HUD  Disaster  Recovery 
Initiative  assistance  is  provided  to  the 
lessee  (and  not  the  lessor)  to  make  the 
improvements; 

iii.  The  leased  premises  will  be  used 
exclusively  for  secular  purposes 
available  to  persons  regardless  of 
religion; 

iv.  The  lease  payments  do  not  exceed 
the  fair  market  rent  of  the  premises  as 
they  were  before  the  improvements  are 
made; 

V.  The  portion  of  the  cost  of  any 
improvements  that  also  serve  a  non- 
leased  part  of  the  building  will  be 
allocated  to  and  paid  for  by  the  lessor; 

vi.  The  lessor  enters  into  a  binding 
agreement  that  unless  the  lessee,  or  a 
qualified  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  at  least  the  useful 
life  of  the  improvements,  the  lessor  will 
pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements; 

yii.  The  lessee  must  remit  the  amoimt 
received  bom  the  lessor  under 
paragraph  b.vi.  of  this  section  to  the 
recipient  or  subredpient  fit)m  which  the 
HUD  Disaster  Recovery  funds  were 
derived. 

viii.  The  lessee  can  also  enter  into  a 
management  contract  authorizing  the 
lessor  religious  entity  to  use  the 
building  for  its  intended  secular 
purpose,  e.g.,  homeless  shelter, 
provision  of  public  services.  In  such 
case,  the  religious  entity  must  agree  in 
the  management  contract  to  carry  out 
the  secular  purpose  in  a  manner  free 
from  religious  influences  in  accordance 
with  the  principles  set  forth  in 
paragraph  c. 

c.  As  a  general  rule,  HUD  Disaster 
Recovery  funds  may  be  used  for  eligible 
pubUc  services  to  be  provided  through 
a  primarily  religious  entity,  where  the 
religious  entity  enters  into  an  agreement 
with  the  recipient  or  subrecipient  from 


which  the  HUD  Disaster  Recovery  funds 
are  derived  that,  in  connection  with  the 
provision  of  such  services: 

i.  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  the  basis  of  religion  and  will  not 
limit  employment  or  give  preference  in 
employment  to  i>ersons  on  the  basis  of 
religion; 

ii.  It  will  not  discriminate  against  any 
person  applying  for  such  public  services 
on  the  basis  of  religion  and  will  not 
limit  such  services  or  give  preference  to 
persons  on  the  basis  of  religion; 

iii.  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  in  the 
provision  of  such  public  services; 

iv.  Where  the  public  services 
provided  under  paragraph  2.c.  are 
carried  out  on  property  owned  by  the 
primarily  religious  entity,  HUD  Disaster 
Recovery  funds  may  also  be  used  for 
minor  repairs  to  such  property  that  are 
directly  related  to  carrying  out  the 
pubUc  services  where  the  cost 
constitutes  in  dollar  terms  only  an 
incidental  portion  of  the  HUD  Disaster 
Recovery  grant  expenditure  for  the 
public  services. 

K.  Political  Activities 

HUD  Disaster  Recovery  funds  may  not 
be  used  to  finance  the  use  of  facilities 
or  equipment  for  political  purposes  or  to 
engage  in  other  partisan  political 
activities,  such  as  candidate  fonuns. 
voter  transportation,  or  voter 
registration.  However,  a  facility 
originally  assisted  with  HUD  Disaster 
Recovery  funds  may  be  used  on  an 
incidental  basis  to  hold  poUtical 
meetings,  candidate  forums,  or  voter 
registration  campaigns,  provided  that  all 
parties  and  organizations  have  access  to 
the  facility  on  an  equal  basis,  and  are 
assessed  equal  rent  or  use  charges,  if 
any. 

L  Use  of  Debarred.  Suspended,  or 
Ineligible  Contractors  or  Subrecipients 

The  requirements  set  forth  in  24  CFR 
part  24  apply  to  this  program. 

Af.  Conflict  of  Interest 

1.  In  the  procurement  of  supplies, 
equipment,  construction,  and  services 
by  city  and  county  grantees  and  by  their 
subrecipients.  the  conflict  of  interest 
provisions  in  §§  85.36  and  84.42. 
respectively,  shall  apply.  States  and 
their  recipients  shall  be  governed  by  the 
provisions  of  §  570.489(g). 

2.  In  all  cases  not  governed  by  24  CFR 
85.36  and  84.42.  the  following 
provisions  shall  apply.  Such  cases 
include  the  acquisition  and  disposition 
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of  real  property  and  the  provision  of 
assistance  by  the  recipient  or  by  its 
subrecipients  to  individuals,  businesses, 
and  other  private  entities  under  eligible 
activities  diat  authorize  such  assistance 
(e.g.,  rehabilitation,  preservation,  and 
other  improvements  of  private 
properties  or  facilities  pursuant  to 
1 570.202;  or  grants,  loans,  and  other 
assistance  to  businesses,  individuals, 
and  other  private  entities  pursuant  to 
§§570.203.  570.204.  or  570.703(i)). 

3.  Conflicts  prohibited.  The  general 
rule  is  that  no  persons  described  in 
paragraph  4.  who  exercise  or  have 
exercised  any  functions  or 
responsibilities  with  respect  to  HUD 
Disaster  Recovery  Initiative  activities,  or 
who  are  in  a  position  to  participate  in 

a  decisionmaking  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  financial  interest 
or  benefit  from  a  HUD  Disaster  Recovery 
grant,  or  have  a  financial  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  to  a  HUD  Disaster  Recovery 
grant,  or  with  respect  to  the  proceeds  of 
the  HUD  Disaster  Recovery  Initiative- 
assisted  activity,  either  for  themselves 
or  those  with  whom  they  have  business 
or  immediate  family  ties,  dtiring  their 
tenure  or  for  one  year  thereafter. 

4.  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  2.  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  official  or  appointed  official 
of  the  recipient,  or  of  any  designated 
public  agencies,  or  of  subrecipients  that 
are  receiving  HUD  Disaster  Recovery 
funds. 

5.  Exceptions.  Upon  the  written 
request  of  a  dty  or  county  grantee,  HUD 
may  grant  an  exception  to  the 
provisions  of  paragraph  2.  of  this 
section  on  a  case-by-case  basis  when  it 
has  satisfactorily  met  the  threshold 
requirements  of  paragraph  5. a.,  taking 
into  accoimt  the  cimiulative  effects  of 
paragraph  5.b.  State  grantees  shall 
follow  the  provisions  of  §  570.489(h) 
covering  exceptions  to  the  provisions  of 
para^aph  2. 

a.  Threshold  requirements.  HUD  will 
consider  an  exception  only  after  the 
recipient  has  provided  the  following 
documentation: 

i.  A  disclosure  of  the  nature  of  the 
conflict,  accompanied  by  an  assurance 
that  there  has  been  public  disclosure  of 
the  conflict  and  a  description  of  how  the 
pubUc  disclosure  was  made;  and 

ii.  An  opinion  of  the  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  law. 

b.  Factors  to  be  considered  for 
exceptions.  In  determining  whether  to 
grant  a  requested  exception  after  the 


recipient  has  satisfactorily  met  the 
requirements  of  paragraph  5. a.,  HUD 
shall  conclude  that  such  an  exception 
will  serve  to  further  the  purposes  of  the 
HUD  Disaster  Recovery  Initiative  and 
the  effective  and  efficient 
administration  of  the  recipient's 
program  or  project,  taking  into  accotmt 
the  cumulative  effect  of  the  following 
factors,  as  appficable: 

i.  Whether  the  exception  woidd 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the 
program  or  project  that  would  otherwise 
not  be  available; 

ii.  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

iii.  Whether  the  person  affected  is  a 
member  of  a  group  or  class  of  low-or 
moderate-income  persons  intended  to 
be  the  beneficiaries  of  the  assisted 
activity,  and  the  exception  will  permit 
such  person  to  receive  generally  the 
same  interests  or  benefits  as  are  being 
made  available  or  provided  to  the  group 
or  class; 

iv.  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process  with  respect  to  the  specific 
assisted  activity  in  question; 

V.  Whether  the  interest  or  benefit  was 
present  before  the  affected  person  was 
in  a  position  as  described  m  paragraph 
b.  of  this  section; 

vi.  Whether  undue  hardship  will 
result  either  to  the  recipient  or  the 
person  affiected  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict;  and 

vii.  Any  other  relevant  considerations. 

N.  Performance  Reviews  and  Dispute 
Resolution  and  Enforcement  Actions 

The  provisions  of  24  CFR  subparts  I 
and  O  apply  to  States  and  to  cities  and 
coimties,  respectively,  regarding  HUD's 
review  of  grantee  performance, 
resolution  of  disputes  regarding  grantee 
performance,  and  adjudicative,  remedial 
and  enforcement  actions  that  HUD  may 
take  to  resolve  noncompliance  matters. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  E)omestic 
Assistance  numbers  for  the  HUD 
Disaster  Recovery  Initiative  are  as 
follows:  14.218;  14.219;  14.228. 


Dated:  September  3, 1997. 
Jacquie  M.  Lawing, 
General  Deputy  Assistant  Secretary  for 
Conununity  Planning  and  Development. 

Appendix  A— Waiver  of  Requiremenls  for 
Community  Development  Block  Grant  Funds 
Under  the  1997  Emergency  Supplemental 
Appropriations  Act  for  Recovery  From 
Natural  Disasters  (PubUc  Law  105-lS) 

Title  II,  Chapter  10  of  the  1997  Emergency 
Supplemental  Appropriations  Act  for 
Recovery  from  Natural  Disasters  (the  Act), 
appropriates  $500  million  in  Conununity 
Development  Block  Grant  (CDBG)  hmds  to 
use  for  buyouts,  relocation,  long-term 
recovery,  and  mitigation  in  communities 
affected  by  the  flooding  in  the  upper 
Midwest  and  other  covered  natural  disasters. 

With  respect  to  tiiese  supplemental  funds, 
the  Act  authorizes  the  Secretary  of  HUD  to 
"waive,  or  specify  alternative  requirements 
for,  any  provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in  connection 
with  the  obligation  by  the  Secretary  or  the 
use  by  the  recipient  of  these  funds,  except  for 
statutory  requirements  related  to  civil  rights, 
&ir  housing  and  nondiscrimination,  the 
environment,  and  labor  standards,  upon  a 
finding  that  such  waiver  is  required  to 
fiacilitate  the  use  of  such  funds,  and  would 
not  be  inconsistent  with  the  overall  purpose 
of  the  statute." 

In  conjimction  with  this  ttstutory 
provision  and  pursuant  to  24  CFR  5.110,  the 
Department  has  determined  that  it  has  good 
cause  to  waive  certain  regulatory  provisions 
governing  the  use  of  Disaster  Recovery 
Initiative  funds.  Therefore,  to  facilitate  the 
use  of  the  Disaster  Recovery  Initiative  funds 
appropriated  under  Chapter  10  of  the  Act,  the 
following  provisions  have  been  waived  for 
the  reasons  set  forth  below.  These  waivers 
apply  to  activities  funded  under  the  Act  with 
Disaster  Recovery  Initiative  funds. 

ConaoUdated  Submiaaioiis  for  Conununity 
PUnning  and  DeveiopnMnt  Prognuna 


Description  of  Requirements  Waived 

•  Citizen  participation  requirements  at  42 
U.S.C  5304(a).  42  U.S.C  5306(d)(5)(C),  24 
CFR  91.105(c)  and  91.115(c),  to  the  extent 
that  expedited  amendment  of  the  grantee's 
Consolidated  Plan  is  necessary  to  ensure 
timely  delivery  of  assistance,  except  that 
grantees  must  provide  alternative  procedures 
for  public  notice  of  funding  availability,  as 
approved  by  HUD. 

Justification:  To  provide  the  flexibility  to 
expedite  the  availability  of  disaster  recovery 
assistance,  if  necessary. 

•  The  requirements  at  42  U.S.C. 
12705(a)(2).  42  U.S.C  5304(a)(1),  42  U.S.C 
5304(m),  24  CFR  91.220.  24  CFR  91.235,  24 
CFR  31.320  and  24  CFR  57a420(d). 

Justification:  To  provide  the  flexibility  to 
expedite  the  availability  of  disaster  recovery 
assistance,  if  necessary.  These  requirements 
concern  the  submission  of  an  Annual  Action 
Plan  (for  cities,  counties  and  states  receiving 
annual  allocations  of  regular  CDBG  funding); 
24  CFR  91.235  contains  the  requirements  for 
Abbreviated  Consolidated  Plans  (for  non- 
entitled  units  of  general  local  government  not 
receiving  CDBG  funding  through  a  state).  42 
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U.S.C  5304(m)  contains  the  requirement  for 
submission  of  a  Community  Development 
Plan  describing  a  grantee's  priority  non- 
housing  community  development  needs. 
Paragraph  I.  E.  of  the  Federal  Register  Notice 
implementing  the  Disaster  Recovery 
Initiative  establishes  streamlined,  alternative 
planning  and  submission  requirements  for 
Disaster  Recovery  Initiative  hmding  which 
meet  the  intent  of  the  National  Affordable 
Housing  Act  and  the  Housing  and 
Community  Development  Act.  All  city, 
county  and  state  grantees  which  receive 
formula  allocations  of  CDBG  funding  have 
already  met  the  statutory  and  regulatory 
requirements  for  the  five-year  strategic  plan 
in  the  Consolidated  Plan. 

•  Citizen  participation  requirements  at  42 
U.S.C  5304(aX2)  and  (a)(3)  (A)  through  (E), 
24  CFR  91.100  through  91.115,  24  CFR 
570.405(h),  24  CFR  570.431  and  24  CFR 
570. 486(a). 

Justification:  To  provide  the  flexibility  to 
expedite  the  availability  of  disaster  recovery 
assistance,  if  necessary.  Paragraph  I.  E.  of  the 
Federal  Kagtster  Notice  implementing  the 
Disaster  Recovery  Initiative  establishes 
streamlined,  alternative  citizen  participation 
requirements  for  Disaster  Recovery  Initiative 
funding  which  meet  the  intent  of  the 
National  Affordable  Housing  Act  and  the 
Housing  and  Community  Development  Act. 

Conununity  Derelepment  Block  Grant 
Prograni 

Description  of  Requir&ments  Waived 

•  The  definition  of  a  "unit  of  general  local 
government"  at  42  U.S.C.  5302(a)(l]  and  24 
CFR  570.3. 

Justification:  The  statutory  and  regulatory 
definitions  of  a  unit  of  general  local 
government  have,  over  time,  become 
outdated.  The  definition  includes  the  Trust 
Territory  of  the  Pacific  Islands.  Since  this 
definition  was  first  enacted,  all  jurisdictions 
within  the  Trust  Territory  of  the  Pacific  have 
become  independent  nations.  The  definition 
of  a  imit  of  general  local  government 
included  in  the  Federal  Register  Notice 
implementing  the  Disaster  Recovery 
Initiative  excludes  the  Trust  Territory  of  the 
Pacific. 

•  Requirements  at  42  U.S.C.  5301(c),  42 
U.S.C  5304(bK3)(A).  24  CFR  570.200(a)(3) 
(for  cities  and  counties)  and  24  CFR  570.484 
(for  States)  that  70  percent  of  funds,  over  a 
period  not  to  exceed  three  years,  are  for 
activities  that  benefit  low  and  moderate 
income  persons. 

•  Justification:  Because  the  damage  to 
community  development  and  housing  is 
without  regard  to  income,  it  is  important  to 
give  grantees  maximum  flexibility  to  carrying 
activities  within  the  confines  of  the  CDBG 
program  national  objectives.  Paragraph  I.B.2 
of  the  Federal  Register  Notice  implementing 
the  Disaster  Recovery  Initiative  establishes 
alternative  requirements  for  complying  with 
the  statutory  mandate  that  each  grantee's 
program  principally  (at  least  50%)  benefit 
low-  and  moderate-income  persons. 

•  Requirements  at  42  U.S.C.  5301(c),  42 
U.S.C.  5304(b)(3)(A),  24  CFR  570.200(a)(3)  for 
the  CDBG  entitlement  program  and  570.484 
for  the  State  CDBG  program  that  70  percent 
of  funds,  over  a  period  not  to  exceed  three 


years,  are  for  activities  that  benefit  low  and 
moderate  income  persons. 

Justification:  Because  the  damage  to 
community  development  and  housing  is 
without  regard  to  income,  it  is  important  to 
give  grantees  maximum  flexibility  to  carrying 
activities  within  the  confines  of  the  CDBG 
program  national  objectives. 

•  Requirements  at  42  U.S.C  S305(a],  24 
CFR  570.200  (a)(1)  and  (e)  through  (h),  24 
CFR  570.201  through  570.207,  and  24  CFR 
570.482  (a)  through  (d),  concerning  activities 
eligible  for  funding  under  the  Disaster 
Recovery  Initiative. 

Justification:  To  give  maximimi  flexibiUty 
to  grantees  in  addrmsing  the  wide  variety  of 
needs  resulting  &t)m  natural  disasters,  the 
Department  has  established  alternative 
requirements  for  eligible  activities  at 
paragraph  I.F.l  of  the  Federal  Register  Notice 
implementing  the  Disaster  Recovery 
Initiative.  These  requirements  will  ensure 
compliance  with  the  eligibility  requirements 
of  Title  II,  Chapter  10  of  Public  Law  105-18, 
and  will  ensure  accountability  in  the  use  of 
funds. 

•  Prohibitions  on  new  housing 
construction  at  24  CFR  570.207(b)(3)  and 
modifying  42  U.S.C.  5305(a)  to  provide  for 
the  use  of  such  designated  fundis  for  new 
housing  construction. 

24  CFR  570.207(b)(3)  prohibits  use  of  fund* 
for  new  housing  construction  except  for 
assisted  housing  under  section  17  of  the 
United  States  Housing  Act  of  1937,  housing 
constructed  by  a  special  subrecipient, 
pursuant  to  $  570.204(a),  and  last  resort 
housing  under  the  Uniform  Relocation  Act 
pursuant  to  49  CFR  Part  24. 

Justification:  If  a  large  number  of  housing 
units  are  destroyed  as  a  result  of  the  disaster, 
the  flexibility  to  permit  grantees  to  direcUy 
provide  new  construction  assistance  would 
be  essential  in  furthering  the  purposes  of 
disaster  recovery. 

•  Restrictions  on  the  repair  or 
reconstruction  of  buildings  used  for  the  - 
general  conduct  of  government  at  42  U.S.C 
5305  (a)(2)  and  (aHl4),  and  24  CFR 
570.207(a)(1). 

Justification:  Required  if  there  is  significant 
damage  to  public  buildings.  Waiver  of  this 
provision  would  peraut  repair  and 
reconstruction. 

•  The  50  percent  of  downpayment 
limitation  on  direct  homeownership 
assistance  for  low  or  moderate  income 
homebuyers  at  42  U.S.C  5305(a)(24MD). 

Justification:  Required  to  provide 
additional  assistance  to  low/moderate 
income  disaster  victims  in  instances  in 
which  direct  homeownership  assistance  with 
50  percent  of  a  downpayment  is  insufficient. 

•  The  limitation  on  the  amount  of  funds 
used  for  public  services  at  42  U.S.C 
5305(a)(8)  and  24  CFR  570201  (e)(1)  or  (2), 
as  applicable  to  the  affected  grantee,  to 
hereby  modify  those  provisions  to  allow  an 
increase  of  10  percent  above  the  previous 
limitation. 

Justification:  Disaster  response  may  require 
additional  level  of  public  services  and  public 
services  not  previously  provided  by  grantees 
during  emergency  and  recovery  periods,  e.g., 
day  care,  housing  counseling,  legal  services, 
health  services,  safety  services. 


•  Provisions  of  42  U.S.C  Chapter  69— 
Conununity  Development  and  24  CFR  part 
570  that  would  prohibit  States  electing  to 
receive  CDBG  funds  from  distributing  such 
funds  to  units  of  general  local  government  ia 
entitlement  communities  and  to  Indian 
tribes,  including  42  U.S.C  5306(d)  (1)  and 
(2XA)  and  24  CFR  570.480(a),  to  the  extent 
that  such  provisions  limit  the  distribution  of 
funds  to  units  of  general  local  government 
located  in  nonentiUement  areas  and  to  Indian 
tribes. 

Justification:  This  provides  the  State  the 
flexibility  necessary  to  meet  a  wide  range  of 
recovery  needs  in  any  areas  of  the  State, 
including  those  in  entitiement  conununities 
and  on  Indian  reservations,  that  have  been 
affected  by  the  disaster. 

•  Requirements  that  the  State  grantees 
must  match  the  amount  of  CDBG  funds  used 
for  the  administration  of  the  State's  CDBG 
program  at  42  U.S.C  5306(d)(3)(A)  and  24 
CFR  570.489(a)(1)  with  respect  to  hmds 
designated  for  disaster  recovery  under  42 
U.S.C  5321. 

Justification:  Waiving  these  provisions 
would  prevent  imdue  hardship  on  the  Sute 
and  further  the  purposes  of  disaster  recovery. 

•  Requiremente  at  24  CFR  570.480(a). 
570.481(a)  and  570.486(b). 

Justification:  These  provisions  describe 
requirements  which  are  specific  to  States' 
administration  of  CDBG  funding  for  non- 
entitlement  areas.  24  CFR  570.480(a) 
indicates  that  other  subparts  of  Part  570  are 
generally  not  applicable  to  the  State  CDBG 
program;  24  CFR  570.481(a)  indicates  that 
HUD  will  defer  to  States'  interpretations  of 
the  definitions  of  terms  contained  in  42 
U.S.C  5300  et.  seq.;  24  CFR  570.486(b) 
governs  activities  serving  beneficiaries 
outside  the  jurisdiction  of  the  unit  of  general 
local  government.  HUD  is  waiving  a  number 
of  statutory  definitions  for  purposes  of  the 
Disaster  Recovery  Initiative.  HUD  has 
determined  that  it  is  necessary  to  apply 
certain  program  requirements  of  the  Disaster 
Recovery  Initiative  unifiHmly  to  city,  county 
and  State  grantees.  Where  possible,  the 
Federal  Register  Notice  implementing  the 
Disaster  Recovery  Initiative  retains  the 
administrative  flexibility  provided  to  States 
in  the  State  CDBG  program. 

•  Requirements  of  42  U.S.C  5306(dK3)(A) 
and  24  CFR  570.489(a)  concerning  the  use  of 
Disaster  Recovery  Initiative  funds  for  State 
administrative  costs,  including  matching 
funds  requirements. 

Justification:  Waiving  these  provisions 
would  prevent  undue  hardship  on  States  and 
would  further  the  purposes  of  disaster 
recovery,  by  eliminating  the  requirement  that 
Disaster  Recovery  Initiative  funds  spent  on 
State  administrative  costs  be  matched  with 
State  funding.  Paragraph  I.F.6.b  of  the 
Federal  Register  Notice  implementing  the 
Disaster  Recovery  Initiative  establishes 
alternative  requirements  for  States'  use  of 
funds  for  costs  incurred  in  administering  this 
ftmriing 

•  The  provisions  at  42  U.S.C  5304(j)  and 
24  CFR  570.489(e),  for  the  State  CDBG 
program,  that  require  States  to  allow  units  of 
local  government  to  retain  program  income. 
All  program  income  will  be  returned  to  the 
State  and  will  become  program  income  for 
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the  y«ar  in  which  the  State  redistributes 
those  funds. 

Justification:  Waiver  of  this  provision  will 
also  allow  States  to  quickly  utilize  all 
program  income  for  other  eligible  activities. 

•  Requirements  of  42  U.S.C 
5306(d)(2)(C)(iii)  concerning  restrictions  on  a 
State's  ability  to  limit  activities  eligible  for 
funding. 

Justification:  Waiving  these  requirements 
will  increase  State  grantees'  flexibility  in 
prioritizing  and  responding  to  disaster 
recovery  needs. 

Aoquisitkui  and  Retocation  RequirenMnls 
for  COBG  DiaaatM-  Supplemental  Funds 

Description  of  Requirements  Waived 

•  One-for-one  replacement  requirements  at 
42  U.S.C  5304(d)(2)  and  24  CFR 
570.606(c)(1),  for  low  and  moderate  income 
dwelling  units  (1)  damaged  by  the  disaster. 
(2)  for  which  CDBG  funds  are  used  for 
demolition,  and  (3)  which  are  not  suitable  for 
rehabilitation. 

Requires  that  all  occupied  and  vacant 
occupiable  low/moderate  income  dwelling 
units  that  are  demolished  or  converted  to  a 
use  other  than  as  low/moderate  income 
d%velling  units  in  connection  with  a  CDBG 
activity  must  be  replaced  with  low/moderate 
income  dwelling  units. 

Justification:  Not  waiving  this  provision 
would  discourage  grantees  from  demolition 
and  clearance  of  dwelling  units  that  would 
otherwise  be  appropriate  for  CDBG 
assistance.  Such  inaction  would  inhibit 
recovery  efforts  and  add  to  health  and  safety 
problems. 

•  Relocation  requirements  at  42  U.S.C 
5304(d)(2)(iii)  and  (iv)  and  24  CFR 
570.606(c)(2),  in  order  to  permit  a  grantee  to 
meet  all  or  part  of  its  obligation  to  provide 
relocation  benefits  to  displaced  persons 
under  sections  204  and  205  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as  amended 
(42  use.  4601  et.  seq)  (URA). 

The  statutory  requirements  of  the  URA  are 
also  applicable  to'the  administration  of 
FEMA's  assistance,  and  disparities  in  rental 
assistance  payments  for  activities  funds  by 
HUD  and  that  agency  will  thus  be  eliminated. 

Justification:  FEMA  is  subject  te  the 
requirements  of  the  URA.  I^lrsuant  to  this 
authority,  FEMA  requires  that  rental 
assistance  payments  be  calculated  on  the 
basis  of  the  amount  necessary  to  lease  or  rent 
comp>arable  housing  for  a  period  of  42 
months.  HUD  is  also  subject  to  these 
requirements,  but  is  also  covered  by 
alternative  relocation  provisions  authorized 
under  42  U.S.C  5304(d)(2)(iii)  and  (iv)  and 
implementing  regulations  at  24  CFR 
S70.606(c)(2).  These  alternative  relocation 
benefits,  available  to  low-  and  moderate- 
income  displacees  opting  to  receive  them  in 


certain  HUD  programs,  require  the 
calculation  of  similar  rental  assistance 
payments  on  the  basis  of  60  months,  rather 
than  42  months,  thereby  creating  a  disparity 
between  the  available  benefits  offered  by 
HUD  and  FEMA,  respectively.  The  waiver 
assures  uniform  and  equitable  treatment  for 
all  such  tenants  under  the  URA,  as  qualified 
by  this  waiver. 

•  Requirements  at  49  CFR  24.2(d)(8)(ii). 
24.402(b)(2)  and  24.404.  to  the  extent  that 
they  require  grantees  to  provide  URA 
financial  assistance  sufficient  to  reduce  the 
displaced  person's  post-displacement  rent/ 
utiUty  cost  to  30  percent  of  household 
income. 

Justification:  The  failure  to  suspend  these 
requirements  would  impede  disaster 
recovery.  To  the  extent  that  a  tenant  has  been 
paying  rents  in  excess  of  30  percent  of 
household  income  without  demonstrable 
hardship,  rental  assistance  payments  to 
reduce  tenant  costs  to  30  percent  would  not 
be  required. 

•  Requirements  of  Sections  204  and  205  of 
the  URA,  and  49  CFR  Part  24.  to  the  extent 
necessary  to  permit  a  grantee  to  meet  all  or 

a  portion  of  a  grantee's  replacement  housing 
financial  assistance  obligation  to  a  displaced 
renter  who  elects  to  relocate  to  rental  housing 
through  a  tenant-based  rental  assistance 
(TBRA)  housing  program  subsidy  (e.g.. 
Section  8  rental  voucher  or  certificate) 
provided  that  the  renter  is  also  provided 
referrals  to  suitable,  available  rental 
replacement  dwellings  where  the  owner  is 
willing  to  participate  in  the  TBRA  program, 
and  the  period  of  authorized  assistance  is  at    - 
least  42  months. 

Justification:  Failure  to  grant  the  waiver 
would  impede  disaster  recovery  whenever 
TBRA  program  subsidies  are  available  but 
funds  for  cash  relocation  assistance  are 
limited.  The  change  conforms  URA  policy 
with  Section  104(d)  relocation  assistance. 

•  Requirements  of  Section  202(b)  of  the 
URA  and  49  CFR  24.302.  to  the  extent  that 
they  require  a  grantee  to  offer  a  p)erson 
displaced  fit>m  a  dwelling  unit  the  option  to 
receive  a  "moving  expense  and  dislocation 
allowance"  based  on  the  current  schedule  of 
allowances  prepared  by  the  Federal  Highway 
Administration,  provided  that  the  grantee 
establishes  and  offers  the  person  a  moving 
expense  and  dislocation  allowance  under  a 
schedule  of  allowances  that  are  reasonable 
for  the  jurisdiction  and  take  into  account  the 
number  of  rooms  in  the  displacement 
dwelling,  whether  the  person  owns  and  must 
move  the  furniture,  and,  at  a  minimum,  the 
kinds  of  expenses  described  in  49  CFR 
24.303(a)(1). 

Justification:  Failure  to  suspend  this 
provision  would  impede  disaster  recovery  by 
requiring  grantees  to  offer  allowances  that  do 
not  reflect  local  labor  and  transportation 
costs.  Persons  displaced  from  a  dwelling 


remain  entitled  to  choose  a  payment  for 
actual  reasonable  moving  and  related 
expenses  if  they  find  that  approach 
preferable  to  the  locally  established  moving 
expense  and  dislocation  allowance. 

•  Requirements  of  Section  414  of  the 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5181)  so  that 
Uniform  Relocation  Act  provisions  do  not 
apply  when  a  homeowner  displaced  by  the 
disaster  is  assisted. 

Section  414  states:  "Notwithstanding  any 
other  provision  of  law,  no  person  otherwise 
eligible  for  any  kind  of  replacement  housing 
payment  under  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  shall  be 
denied  such  eligibility  as  a  result  of  his  being 
unable,  because  of  a  major  disaster  as 
determined  by  the  President,  to  meet  the 
occupancy  requirements  set  by  such  Act." 

Justification:  Failure  to  waive  Section  414 
would  impede  disaster  recovery, 
discouraging  grantees  from  the  acquisition, 
demolition  or  rehabilitation  of  disaster- 
damaged  housing  because  of  excessive  costs 
that  would  result  from  replacement  housing 
pwyments  made  to  former  homeowners 
displaced  by  the  disaster.  Homeowners 
actually  displaced  by  a  HUD-assisted  disaster 
recovery  project  will  continue  to  receive 
URA  assistance.  Homeowners  displaced  by 
the  disaster  may  apply  for  assistance  under 
available  disaster  recovery  programs. 

Other  Applicable  RaquireBMnls 

•  Requirements  of  12  U.S.C  1701u.  24 
CFR  570.607(b)  and  24  CFR  part  135. 
concerning  the  requirements  of  Section  3  of 
the  Housing  and  Urban  Development  Act  of 
1968. 

Justification:  Waiving  these  requirements 
vrill  increase  grantees'  flexibility  in 
responding  to  disaster  recovery  needs  and 
will  increase  the  efficiency  with  which 
activities  may  be  implemented  to  meet  those 
needs.  However,  in  the  Federal  Register 
Notice  implementing  the  Disaster  Recovery 
Initiative  funding,  HUD  encourages  grantees 
to  give  priority  to  the  hiring  of  local  low-and 
moderate-income  persons  and  contractors  in 
carrying  out  its  activities. 

•  Requirements  of  24  CFR  570.612  and  24 
CFR  part  52,  concerning  applicability  of 
Executive  Order  12372  regarding 
intergovernmental  consultation  and  review  of 
activities  proposed  for  Federal  funding. 

Justification:  Waiving  these  requirements 
will  increase  grantees'  flexibility  in 
responding  to  disaster  recovery  needs  and 
will  increase  the  efficiency  %inth  which 
activities  may  be  implemented  to  meet  those 
needs. 

|FR  Doc.  97-23752  Filed  0  4  07;  11:50  am) 
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REMINDERS 

The  items  in  this  fist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exduston  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  8. 
1997 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Securities: 
Customer  funds  held  in 
segregated  accounts  by 
futures  commission 
merchants;  investment; 
published  8-7-97 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Cost  principle  provisions; 
implementation 
Correction;  published  9-8- 
97 
Textile  fibers  and  yams 
used  in  synthetic  and 
coated  synthetic  fabric; 
Berry  Amendment 
restnctions  application; 
put)llshed  9-8-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
lor  designated  facilities  and 
pollutants: 

Oregon;  published  7-10-97 
Federal  contracts,  grants,  and 
loans;  suspension  arxJ 
debarment  under 
nonprocurement  programs; 
technical  amerxlments; 
pHiblished  9-8-97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update:  published  8-7- 
97 
Toxic  substances: 
Significant  new  uses— 
Fluorene;  published  8-8- 
97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Michigan;  published  7-31-97 
Pennsylvania;  published  7- 

31-97 
Tennessee;  published  7-31- 

97 
Wyoming;  putdished  7-31-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Disaster  recovery  initiative; 
use  of  grant  funds; 
published  9-8-97 


INTERIOR  DEPARTMENT 
FMi  and  WHdllfo  Service 

Endangered  and  threatened 

species: 

CataNna  IslarKl  mountain- 
mahogany,  etc.  (three 
plants  from  Channel 
Islands,  CA;  FHiblished  8- 
8-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil. 
gas,  and  sulphur  operations: 
Safety  and  pollution 
prevention  equipment 
quality  assurance; 
published  8^97 
INTERIOR  DEPARTMENT 
Surface  Mirting  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut)mission8: 

Indiana;  published  9-8-97 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Absent  ineiigitile  spouses 
or  parents  in  active 
military  service, 
eligibility  and  benefit 
amounts  affected; 
putriished  8-7-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  8-1-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martwting 
Service 

Pears  (winter)  grown  in 
Oregon  et  at.;  comments 
due  by  9-19-97;  published 
8-20-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  catUe— 
State  and  area 
classifications; 
comments  due  by  9-16- 
97;  published  7-18-97 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Export  programs: 


Payment  guarantees; 
exparxJing  export 
transactions;  comments 
due  by  9-15-97;  published 
8-15-97 

AGRICULTURE 

DEPARTMBIT 

Food  Safety  and  Inapectiofi 

Service 

Meat  and  poultry  inspection: 
Natural  or  regenerated 

collagen  sausage  casings; 

labeling  requirements; 

comments  due  by  9-15- 

97;  published  7-17-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosptieric  Administration 
Endangered  and  threateried 

SpoCIGSl 

Coho  salmorv- 
Southern  Oregon/Northern 
California  coast; 
comments  due  by  9-16- 
97;  published  7-18-97 
Fishery  conservation  and 
management: 
Alastca;  fisheries  of 
Exclusive  EcorK>mic 
Zone— 

Crab;  comments  due  t>y 
9-1547;  published  7-15- 
97 
Magnuson  Act  provisions 
National  standard 
guidelines;  comments 
due  by  9-18-97; 
published  8-4-97     .. 
Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  9-15- 
97;  published  8-27-97 
West  Coast  States  and 
Westem  Pacific 
fisheries- 
Northern  anchovy; 
comments  due  t>y  9-15- 
97;  published  8-21-97 
Ocean  and  coastal  resource 
management: 
Marine  sarx:tuaries — 
Thunder  Bay  National 
Marine  Sanctuary.  Ml; 
designation;  conrunents 
due  by  9-18-97; 
published  6-23-97 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Management  and  operating 
contracts— 
Performance-t>ased 
management 
contracting,  fines, 
penalties,  etc.; 
comments  due  t>y  9-19- 
97;  published  8-20-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Property  and  oil  pipeline  units 
accounting  regutaiions; 


comments  due  by  9-15-07; 
published  7-31-97 

ENVIRONMB4TAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 
CaUfomia;  comments  due  by 

9-15-97;  published  8-15- 

97 
kma;  comments  due  by  9- 

15-97;  published  8-15-97 
Missouri;  comments  due  by 

9-15-97;  published  8-15- 

97 

Pennsylvanta;  comments 

due  by  9-17-97;  published 

8-18-97 
South  Carolina;  comments 

due  by  9-1947;  published 

8-20-97 
Tennessee;  comments  due 

by  9-1547;  published  8- 

15-97 
Wisconsin;  comments  due 

by  9-15-97;  published  7- 

10-97 
Air  quality  implementation 
plans;  VAVapproval  arxl 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Texas;  comments  due  by  9- 

1847;  published  8-19-97 
Pesticides;  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Com  gluten;  comments  due 

by  9-16-97;  published  7- 

18-97 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update;  comments  due 
by  9-15-97;  published 
8-15-97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Short-  arxl  intermediate- 
term  credit;  System  and 
non-System  lerxlers; 
comments  due  by  9-15- 
97;  published  7-17-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Unauthorized  changes  of 
consumer's  long  distance 
carriers  (slamming); 
policies  arxj  rules; 
comments  due  by  9-15- 
97;  published  8-14-97 
Frequerx:y  allocations  arxl 
radio  treaty  matters: 


IV 
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Television  channeis  60—69; 
746—806  MHz  band; 
comments  due  by  9-15- 
97;  published  7-31-97 
Radio  services,  speciai: 
Maritime  services- 
Licensing  process 
simplification  and 
flexibility  for  public 
coast  stations; 
comments  due  by  9-15- 
97;  published  9-2-97 
Radio  statiora;  table  of 
assignments: 

Kar^sas;  commerrts  due  by 
9-15-97;  published  7-31- 
97 
Pennsytvania  el  aL; 
comments  due  by  9-15- 
97;  published  7-31-97 

FEDERAL  OEPOSfT 
MSURANCE  CORPORATION 

International  banking 
regulations;  consolidation 
and  strnpHfication;  comments 
due  by  9-15^7;  published 
7-15-97 

FEDERAL  TRADE 

Trade  regulation  rules: 
Lealqxtwf.  guaranteed 
(eakprtwf,  etc.;  deceptive 
use  as  descriptive  of  dry 
cell  battenes;  comments 
due  by  9-18-97;  publishad 
8-19-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

MedicaJ  devices: 
Class  III  preamerxJment 
devices;  hing  water 
monitor,  powered  vaginal 


muscle  stimulator  for 
therapeutic  use.  and  stair- 
dimbtng  wt>eelchair, 
comments  due  by  9-16- 
97;  published  6-13-97 

INTERIOR  DEPARTMENT 
FWi  and  WIMIHe  Service 
Endangered  and  threatened 
species: 

h4ewcomb's  snail;  comments 
due  by  9-19-97;  published 
7-21-97 
INTERIOR  DEPARTMENT 
Mineraia  Managentant 
Sarvica 

Outer  Continental  Shelf,  oil, 
gas,  and  sulphur  operations: 
Drilling  and  completion 
operations;  blowout 
preverrter  testing 
requirements;  comments 
due  by  9-15-97;  published 
7-15-97 

INTERIOR  DEPARTMENT 
Surface  Mlnlr>g  naclamMlon 
arKi  Enforcement  Offica 
Permanent  program  and 

atMTXJoned  mine  land 

redamatton  plan 

submissions: 

North  Dakota;  comments 
due  by  9-19-97;  published 
»-4-97 

SOCIAL  SECURITY 
AOMMISTRATION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  9-15-97;  published 
8-14-97 

TRANSPORTATION 

DEPARTMerr 

Coast  Quard 

Anchorage  regulationa: 


New  York;  comments  due 
by  9-16-97;  putilished  7- 
18-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  earner  certilication  arid 

operations: 

Digital  flight  data  recorder 
upgrade  requirements; 
comments  due  by  9-15- 
97;  published  7-17-97 

Airworthiness  directives: 
Aerospatiale;  comments  due 

by  9-15-97;  published  7- 

15-97 
Airbus;  comments  due  by  9- 

16-97;  published  8-7-97 
Boeing;  comments  due  by 

9-15-97;  published  7-16- 

97 
Bombardier,  comments  due 

by  9-15-97;  published  7- 

17-97 
British  Aerospace; 

comments  due  by  9-15- 

97;  published  7-16-97 
Const  rucciones 

Aeronautxas;  comments 

due  by  9-16-97;  published 

8-7-97 
Dassault;  commerts  due  t>y 

9-15-97;  published  8-6-97 

McDonnell  Douglas; 
comments  due  t>y  9-16- 
97;  published  7-18-97 
Airworthiness  standards: 
Special  conditiona— 
Boeing  model  747  series 
airplanes;  comments 
due  by  9-17-07; 
published  8-28-97 


TRANSPORTATION 
DEPARTMENT 

Federal  RaUroad 
Administration 

Track  safety  standards: 

Miscellaneous  amendments; 
comments  due  by  9-15- 
97;  published  7-3-97 

VETERANS  AFFAIRS 
DEPARTMBTT 

Loan  guaranty: 

AutomatK  processing 
authority,  k>an  reporting, 
and  retention 
requirements;  comments 
due  by  9-15-97;  published 
7-15«7 


LIST  OF  PUBLIC  LAWS 


No  public  bills  whk:h 
have  become  law  were 
received  by  the  Offk»  of  the 
Federal  Register  for  inchisfon 
in  today's  Llat  of  Public 
Laws 

Last  List  AogMt  19,  ISt? 


Public  Laws  Electronic 
Notmcadon  Service 


Free  etoctronfc  mail 
noMicaion  of  newly  enacted 
PuMe  Laes  is  now  available. 
To  sutsacrtM,  send  E-mail  to 
PENS9QP0.Q0V  with  the 
message: 

SUBSCRIBE  P&iS^. 
FIRSTNAME  LASTNAA4E. 
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CFR  CHECkUSt 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeldy.  It  is  an-anged  in  the  order  of  CFR  titles,  stock 
numtjers,  phces,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  "•"  precedes  each  entry  ttiat  is  now  available  on-line  through 
the  Qovamment  Printing  Office's  GPO  Access  service  at  http-7/ 
www.accass.gpo.gov/nara/cfr.  For  information  about  GPO  Access 
call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  vokjmes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut)scriptk>n  to  all  revised  volumes  is  $951.00 
domestic,  $237.75  additk)nal  for  foreign  maling. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-22S0. 

TNto  Stock  Number  Price      RwiWonOsto 


•1. 2  (2  Resented) (869-032-00001 -8) ... 

•3  (1996  Compiotion 
and  Ports  100  and 
>01) (86WJ32-O00Oa-6) 20.00 

•♦  (869-032-00003^ 700 

SParts: 

•1-699  (86W)32-0004-2)  MM 

•700-1 199 (86^032-00005-1) 26A) 

•1200-End,  6  (6 
Resenred) (869-032-00006-9) 33J)0 


$5.00       Feb.  I,  1997 


•0-26  (869-032-00007-7) 26A) 

•27-52 (869-032-00008-5) 30i» 

•53-209 (86W)32-00009-3) 224)0 

•210-299 (869^)32-00010-7) UJOO 

•300-399 (869-032-0001 1-5) 22J)0 

•400-699 (869-032-00012-3) 2BJ0O 


SIA) 
40.00 
45A) 
33A) 
53A) 
\9J0O 


•700-899 (86W)3M0013-1) 

•900-999 (869-032-00014-0) 

•1000-1199  „ (869-03^)0015-8) 

•1200-1499  (869-032-00016-6) 

•1500-1899  (869-032-00017-4) 

•1900-1939  (869-032-00018-2) 

•1940-1949  (86W)32-00019-1) 40A) 

•1950-1999  . — (869-032-0002(M) 4Z00 

•2000-€nd (869-032-00021-2) 20A) 

••  ~ (869-032-00022-1)  ..„ 

OParls: 

•1-199  (869-032-00023-9) .... 

•200-€nd (869^)32-00024-7)  .... 


'Jan.  1.1997 
Jan.  1,  1997 

Jan.  1, 1997 
Jan.  1,  1997 

Jon.  1,  1997 

Jon.  1,  1997 
Jon.  1. 1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1. 1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jon.  I,  1997 
Jan.  1, 1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1.  1997 
Jon.  1.  1997 

XJOO       Jon.  1,  1997 


39JaO 
33.00 

10  Parts: 

•O-50  (869-032-00025-5) 39O0 

•51-199 .„ (869-032-00026-3) 31O0 

•20(W99 (869032-00027-1) 30.00 

•500**! „ (869-032-00028-0) 42.00 

•11  ~ (869-032O0029-8) 20M 

12  Paris: 

•1-199  (869O32-00030-1) 16A) 

•200-219 (869-032^)0031-0) 2000 

•220-299 (869-032O0032-8) 3AJB0 

•30O-499  . — (869-032-00033-6) 27  JO 

•500-599 (869-032-0003*^) ......  24J)0 

•600-End (86W)32-00035-2) 4OJ0O 

•13 .. (869-032O0036-1) 2100 


Jan.  1. 1997 
Jan.  1, 1997 

Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jon.  1,  1997 

Jan.  1, 1997 

Jan.  1,  1997 
Jon.  1. 1997 
Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1, 1997 
Jan.  1, 1997 

Jan.  1. 1997 


TWs 
14 


•1-59  (869032-00037-^ 

•60-139 (869-032-00038-7) 38i)0 

140-199 (869-O32-00039-5) 16O0 

•20O-1 199 (869-032-00040-9) 30O0 

•1200-€nd „ (869-032O0041-7) 2]J0O 

ISParta: 

0-299  _. (869-032-00042-5) 21A) 

300-799 (869^)32-00043-3) 32«) 

•800-End „ (869-032-00044-1) 22J0 


16  Parts: 

•0-999  (869-032-00045-0) 

•1000-End _ (869-032-00046-8) 

17  Parts: 

•1-199  

•200-239 

•240-End 


30A) 
UJOO 


181 

•1-399 

•400-End 

19 


.  (869-032-00048^) 21  A) 

.  (869032-00049^2) 32J0O 

.  (86^O32-000S&4) 40A) 

(869-032-00051-4) ......  46M 

.  (869-032-00052-2) 14J10 


•1-140  _....  (869O32-00053-1) 

•141-199 (869^)32-00054-^ 

•200-End (869-032O0065-7) 

20Paria: 
•1—399  ..,........„., 

•50(«nd _. 


3100 
30O0 

\6jao 


(869-032^)0056-5) 26A) 

(869O32-00057-3) 46O0 

(869O32-00058-1) 42J0O 

21  Parts: 

•1-99  (869-032-00059-0) 21.00 

•100-169 (869032-00060^) 27i)0 

•170-199 (869-032-00061-1) 28A) 

•200-299 (869-032-00062-0) 9JO0 

•300-499 (869-032-00063-8) 50.00 

500-599 (86W)3^O0064-6) 28X)0 

•600-799 (869032-00065^) 9.00 

•eOO-1299 (86W)32-00066-2) i}J0O 

•1300-€nd (869-032-00067-1) ......  1100 


22 

1-299  (869-032-00068^ 

•300-End (869-032-00069^7) 

•23 


42JB0 
31J)0 


241 
•0-199  ..... 

200-499  

50(W99.™ 

•700-1699 

•1700-End 

•25 


.  (869-032-00071-9) 32i)0 

.  (86W)32-00072-7) 29« 

.  (86W)32-00073-5) 180)0 

.  (869-032-00074-3) 42J0D 

.  (869-032-00075-1) MJOO 

(869-032-00076-0) 42O0 


Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1,  1997 

Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1, 1997 

Jon.  1. 1997 
Jan.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1, 1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  19^ 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1.  1997 
Apr.  1,  1997 


(869-032-00070-1) 26X0       Apr.  1,  1997 


26  Parts: 

•§§  1.0-1-1.60  (869O32O0077-8) 2\J0O 

•§§  1.61-1.169 (86W)32-00078^) 44.00 

•§§  1.170-1.300 (869-032-00079^) 31O0 

•§§  1.301-1.400 (869-032-000800) 22.00 

•§§1.401-1.440 (869O32O0081-6) 39.00 

•§§1.441-1.500  (869-032-00082-4)  22.00 

•§§  1.501-1.640 (869^)32-00083-2) 28.00 

•§§  1.641-1  J50 (86W)32-00084-l) 33.00 

•§§  1.851-1.907 (869-032-00085-9) 34.00 

•§§  1.908-1.1000  (869-032-00066-7) MJOO 

•§§  1.1001-1.1400  (869-032-00087-5) 35.00 

§§1.1401-End  (869^)32-00088-3) 45.00 

2-29 (869-032^)0089-1) 36O0 


30^  (869-032-00090-5) 

40-49  (869-032-0009W) 

50-299 (869-032O0092-1) 

300-499 (869-032O0093-0) 

500-599 (869^)32-000940) 


600-End 

27  Parta: 
1-199  


2SA) 

UJOO 

-18O0 

iiJOO 

6J00 


(869-032-00095-3) 9JS0 


Apr.  1,  1997 

Apr.  1,  1997 

.  Apr.  1,  1997 

Apr.l,  1997 

Apr.  1,  1997 

May  1, 1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
«Apr.  1,  1990 
Apr.  1,  1997 


.(869O32O0096-4) 


48j00       Apr.  1, 1997 
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TNto 
200-End 


Slock  Nunibsf 
.  (869-03^<M097-2) .._., 


174)0 


28  PwtK _ 

1^     (86W)2a-00106-«) 35.00 

43-«nd - (869-028-00107-*)  3a00 

29  Parts: 

•0J99    (869-032-00106-5) 27.00 

100^499 „ (869-O32-00101-4) 12.00 

500-499 _ (869-028-001 10-6) 48.00 

900-1899 (869-028-001 1 1-4) 2a00 

1900-1910  (§§  1900  to 

1910.999)  (869^)28-001 12-2) 43JJ0 

1910  (§§1910.1000  to 

end)  (869-028-00113-1) 27.00 

•191 1-1925 (869-032-001 16-5) 1900 

1926 (869^028^)01 15-7) 3000 

1927-End (869-02W)01 16-5) 38O0 

aOParts: 

1-199  -....„ (869-028-00117-3) .. 

200-699 (869-028^)01 1»-1) .. 

70(«nd  (869^)28-00119-0).. 


33O0 
26O0 
38.00 


31 
(J-199  .... 
200-End 


.  (869-032-001 1 2-0) 2000 

.  (869^)28-0012M)  —     3100 


32  Parts: 

1-39,  Vol  I _ ••  15J)0 

1-39,  Vol.  n '900 

1-39,  Vol.  Ill - IMO 

1-190  (869-02M)0122-0) 42.00 

191-399 (869-028-00123-8) 50J» 

400-629 (869-028-00124-6) 34O0 

63(W99 (869^)28-00125-4) 14.00 

700-799 _ (869-028-00126-2) 28.00 

800-€nd  - (86WI2W)0127-1) 2UXi 

33  Parts: 

1-124 (869-02^O012W) 26O0 

125-199  ..._ - (869-028-00129-7) 35O0 

200-Bxl  „(86W)28-00130-1)  ......  3200 

34  Parts: 

1-299  „ - (869^)28-00131-9) 2700 

300-399  „ (869-028-00132-7) 27.00 

400-End  (869-028-00133-5) 46.00 

as ™ (869-028-00134-3) 15O0 


38  Parts 

1-199  

200-€nd 

37 


(869-028^)0135-1) 20.00 

(869^)28-00136-0) ._...     48.00 

(869-028-00137-8) 2AJ0O 


38PartR 

0-17  (869-O28-00138-6) 34O0 

18.6)d  - ™. (869-028-00139-4) 38O0 


RcvMofi  Oflls 
Apr.  1,  1997 

July  1.1996 
July  1,1996 

July  1,  1997 
Jiiy  1.  1997 
July  1.1996 
July  1,1996 

July],  1996 

July  1,1996 

July  1,  1997 

July  1,  1996 

July  1.1996 

July  1,  1996 
July  1,  1996 
July  1.1996 

July  1.1997 
July  1,1996 

zjuly  1,  1964 

2July  1,  1964 

>July  1.1964 

July  1,1996 

July  1,1996 

July  1,  1996 

»July  1,  1991 

July  1,  1996 

July  1.1996 

July  1,  1996 
July  1,  1996 
July  1, 1996 

July  1.1996 
July  1,1996 
July  1.  1996 

July  1.  1996 

July  1,1996 
Jiiy  1.1996 

Jiiy  1,1996 

July  1,1996 
J(iy  1,1996 


38 - (869^)2M)0140-8) 23J)0  July  1,  1996 

•1-Sl (869-028-00141-6) 50.00  July  1,  1996 

•62 (869-028-00142-4) 51O0  July  1,  1996 

•63-59  (869-028-00143-2) 14.00  Jiiy  1,  1996 

60  (869-028-00144-1) 47.00  July  1.  1996 

61-62  (869^)32-0014(W) 1900  J»iy  1,  1997 

•61-71   (869-028-00145-9) 4700  July  1,  1996 

•72-80  (869-028-00146-7) 34O0  Wy  1.  1996 

•61-65  (869-028^)0147-6) 31O0  Jiiy  1.  1996 

86  (869-028-00146-3) 46.00  July  1,  1996 

•87-135 (869-028-00149-1) 35.00  July  1.  1996 

•136-149 (869-028-00150-5) 35.00  July  1.  1996 

•150-189 (86»-028-00151-3) 33.00  July  1,  1996 

•190-259 .•....(869-028-00152-1) 22.00  July  1,  1996 

•260-299 (869^)28^)0153-0) 53O0  July  1,  1996 

•300-399 (869^)28-00154-6) 28O0  July  1.  1996 

•400-424 (869-032-00152-9) 33.00  'July  1,  1996 

•425-699 (869^)3W)0153-7) 40O0  Jliy  1.  1997 

•700-789 (869-028-00157-2) —  3300  July  1.  1996 


•790-End 


StockNumtMr  Pries 

.  (869-028-00158-7) 19.00 


41Clwptsrs: 

1, 1-1  to  1-10 -....  13.00 

1 , 1-1 1  to  Appendn,  2  (2  Reseived) 1 3.00 

3-6 - 14.00 

■                                                             4.50 

9 13.00 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Pols  6-19 13O0 

18,  Vol.  Ill,  Ports  20-52 13O0 

19^100  - - 13O0 

1-100  (869^)28-00159-9) 12.00 

101  _ (869-02M)0160-2) 36.00 

102-200 (869-028-00161-1) 17O0 

201-€nd  „ (869-028-00162-9) ......  17O0 

42Psrts: 

•1-399  (869-028-00163-7) 32.00 

•400-429 {869-02W)0l64-5) HOO 

•430-End (869-028-00165-3) 44.00 


43 

•1^999  „ (869-028-00166-1) 30O0 

•1000-end  _....  (869-028-00 167-0) 45.00 

(869-028-00166-8) 31.00 


45  Parts: 

•1-199  _ (869-028-00169-6) 28.00 

•200-499 (869-028-00170-0) 14.00 

•500-1 199  (869-028-O0171-8) 30.00 

•1200-End (869-028-00172-6) 36.00 

•1-40  (86W)28-O0173-4) 26.00 

•41-69  (869-028^)0174-2) 2100 

•70-89  (869-028-00175-1) 11.00 

•90-139 (869-028-00176-9) 26O0 

•140-155 (86W)»-O0177-7) 15.00 

•156-165 »...  (869-028-00178-5) 20.00 

•166-199 (869^)28-00179-3) 22.00 

•200-499 (869-028-00180-7) 21.00 

•500-€nd {869-028-00181-6)  —  17.00 

•0-19  (869-028-00182-3) 35O0 

•20-39  .„ (869-028^)0183-1) ......  26J0O 

•40-69  (869-028^184-0) 16O0 

•70-79  . (869-028-00185-8) 33O0 

•60-€nd  (869-028-00)86-6) 39O0 

46  Chapters: 

•1  (Ports  1-51)  (869-028-00187-4) 45O0 

•1  (Ports  52-99J  (869-O28-00188-2J 29O0 

•2  (Ports  201-251)  (869-028-00189-1) 22.00 

•2  (P«»ts  252-299) (869-028-00190-4) 16.00 

•3-6  (86W)28-00191-2) 30O0 

•7-14  (869-028-00192-1) 29.00 

•15-26  (869-0280)191-9) 36O0 

•29^€nd  — (669^)26-00194-7) 25O0 

48  Parts: 

•1-99  

•100-165 

•186-199 

•200-399 

•400-999 -„. 

•1000-1199  

•1200-End 


.„ (66W)2d-00195-5) .._..  32.00 

_._ (669^)28-00196-3) 50.00 

(869-028-00197-1) ...._  14.00 

(869-028-00198-0) 39O0 

(869^)26-00199-8) 49.00 

(869^028-00200-4) 23O0 

.._ (869-028-00201-3)  —  \SJ0O 

50  Parts: 

•1-199  „ (86W)28^)02Q2-1) 34.00 

•200-599 (869^)26-00203-0) 22i)0 

•60(Knd  . (869-028-00204-8) 26.00 


July  1,1996 

JJuly  1,1984 

iJulyl,  1964 

JJuly  1.  1964 

iJuly  1,1984 

3July  1.  1984 

ijuly  1.1964 

^July  1,  1984 

iJuly  1.1964 

iMf  1,  1964 

^July  1.  1964 

ijuly  1,  1964 

July  1,  1996 

Julyl,  1996 

July  1,1996 

July  1,1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1.  1996 

Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1.  1996 

Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 


CFR  Index  and  FflKings 
Aids (869-032-00047-6) 45O0        Jon.  1.  1997 


Compiate  1997  CFS  sat 
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TM  StocfcNumlMr 

Mtorofiche  CFR  EdWon: 

Subscription  (moled  OS  issued)  247O0  1997 

Mmckxil  copies _ lOO  1997 

Comptele  set  (one-time  moinQ) 264J)0  1996 

Complete  set  (one-lime  moing) ...,  264O0  1995 

>  Becoim  rilte  3  is  an  annual  (»nrplalian,  ttiis  velum*  and  al  prmious  voiuniM 
tfwuld  be  retained  OS  a  pwmonant  r*terenc«  source. 

>nw  Ji4y  I.  1906  e(iNon  of  32  CFB  Parts  1-189  conlains  a  note  crty  tor 
Ports  1-39  inchaive.  For  the  U  text  of  the  Oeiense  AcquiMon  Regiiolions 
intartol-^,  consult  itie  tlvee  (78  voiunies  issued  as  of  July  1. 1964.  containing 
KiOM  ports. 

'Dw  July  1.  1965  edWon  of  41  cn  Ocpters  I-IOO  contains  a  note  ortfy 
for  Chapters  I  to  49  jncfcaive.  For  the  U  text  of  procurement  regiiolions 
In  Chapters  I  to  49,  consiM  me  eleven  cn  vohmes  issued  as  of  Ji4y  I. 
1964  containing  those  chopters. 

<No  omendnnenls  to  this  voiune  were  promulgated  during  the  period  Apr. 
1.  1990  lo  Mar.  31.  1997.  The  CfK  volume  issued  Apr!  1.  1990,  should  be 
retained. 

»No  amendments  to  this  volume  wtn  promiigaled  during  Ihe  period  Ji4y 
1, 1991  to  June  3a  1996.  The  CFR  volume  iaued  Ji4y  1. 1991.  should  be  retofeted. 


*No  omenanenb  were  promulgated  during  tw  period  October  1,  1995  to 
September  3a  I99&  The  CFR  volume  issued  October  1,  1995  «KM4d  be  rvtohed. 

'No  amendments  to  INs  volume  were  promigated  dtfing  Ihe  period  Jiiy 
1.  1996  to  Jim  3a  1997.  Ihe  volume  issued  July  I.  1996.  Swuld  be  retained. 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 
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Documents 


Presidential 
Documents 


TTiis  unique  aervtce  providM  up-to-date 
iiilbfimaoo  on  PrwidenBai  pofcaes 
WKt  Mvwunoemenls.  It  contains  the 
Ml  teoct  of  the  Preaidenrs  public 
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Briefiogi  on  kow  to  ■•■  the  Fadval  ■■.„ 

For  information  on  briefings  in  Washington,  DC  and 
Boston,  MA,  see  the  announcement  on  the  inside  cover 
of  this  issue. 
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Code  of  Federal  Reguiadons 
GPO  Access 

^    (Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
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Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
incrementally  tttfoughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
(rfTicial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

bttp://www.access.gpo.gov/nara/cfr 

For  additiona]  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

ir    Phone:  toll-free:  I-«88-293-6498 
**-    Emeil:  gpoaccessOgpo.gov 
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Assistance  with  public  subscriptions  512-1806 

General  ooUim  inlbnnation  202-512-1530;  1-88S-293-0498 

Single  copiaa^back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  KEGISTEK  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Faderal  Register  and  Code  of  Fedatal 

Regulations 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Ragiiter  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Faderal  Register 

documeots. 

4.  An  inlroductioa  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  ioformation  necessary  to 

iBiuarch  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATICmS: 


BOSTON,  MA 

September  23.  1997  at  9:00  am. 
John  F.  Kennedy  Library 
Smith  HaU 
Columbia  Point 
Boston,  MA  02125 
1-80O-688-9889  xO 
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Agency  for  International  Development 

RUI.ES 

Acquisition  regulations: 
Miscellaneous  amendments 
Correction.  47532 

Agriculture  Department 

See  Farm  Service  Agency 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act,  47418 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Rhode  Island.  47418 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 
Nonces 

Cotton,  wool,  and  man-made  textiles: 
Macedonia,  47471-47472 

Defense  Department 

PnOPOSEO  RULES 

Federal  Acquisition  Regulation  (FAR): 
Buy  American  Act  exception  for  information  technology 
products,  47407-47411 

Education  Department 

NOTICES 

Meetings: 
Foreign  Medical  Education  and  Accreditation  National 
Committee,  47472 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 

CoEnergy  Trading  Co.,  47472 

ProMark  Energy,  Inc.,  47472-47473 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Consumer  products;  energy  conservation  program: 
Refrigerators  and  refrigerator-freezers,  externally  vented; 
test  procedures,  47536-47541 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  47369 


PROPOSED  RULES 
Air  programs: 
Fuel  and  fuel  additives — 
Methyl  tertiary  butyl  ether,  etc.;  baseline  gasoline  and 
oxygenated  gasoline  categories;  tier  2  requirement 
alternatives,  47400-47401 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  47399 
Hazardous  waste: 
Hazardous  waste  management  system — 
Mercury-containing  lamps  (light-bulbs);  data 
availability,  47401-47402 
Pesticide  programs: 
Worker  protection  standards — 
Glove  requirements,  47544—47550 
Solid  waste: 
Hazardous  waste  combustors,  etc.;  maximtim  achievable 
control  technelogies  performance  standards,  47402- 
47404 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Children's  Health  Protection  Advisory  Committee,  47494 
Grants  and  cooperative  agreements;  availability,  etc.: 
Investigator-initiated  grants  program  (1998  FY).  47494- 

47495 
Science  to  Achieve  Results  (STAR)  fellowships  for 
graduate  environmental  studyprogram  (1998  FY), 
47495 
Reports  and  guidance  documents;  availability,  etc.: 
Superfimd  memoranda  of  agreement  development; 
language  concerning  State  voluntary  cleanup 
programs,  47495-47506 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  47506 

Farm  Service  Agency 

PROPOSED  RULES 

Program  regulations: 
Loan  security  servicing;  use  of  subordinations  to  move 
direct  farm  credit  program  borrowers  to  private 
sector.  47384-47388 

FedersI  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  47364-47366 

Bombardier,  47359-47360 

British  Aerospace,  47362-47364 

Empresa  Brasileira  de  Aeronautica  S.A.,  47360-47362 
Class  E  airspace,  47366-47367 
NOTICES 
Passenger  facility  charges;  applications,  etc.: 

Central  Wisconsin  Airport.  WI,  47528 

Port  Columbus  Intamational  Airport.  OH  et  al.,  47528- 
47529 


Printed  on  recycled  paper  containiag  100%  post  consumer  waste 
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Fedeial  Communicattons  Commission 

RULES 

Common  carrier  services: 

Telecommunications  Act  of  1996;  implementation — 
National  Exchange  Carrier  Association,  Inc.,  and 

Federal-State  Board  on  Universal  Service;  Board  of 
Directors;  changes,  47369-47371 
Terminal  equipment,  connection  to  telephone  network — 
Pay  telephone  equipment  grandfathering,  47371 
Radio  stations:  table  of  assignments: 

Arizona  et  al.,  47371-47372  * 

PROPOSED  RULES 
Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation — 
National  Exchange  Carrier  Association,  Inc.,  and 

Federal-State  Board  on  Universal  Service;  Board  of 
Directors;  changes.  47404-47406 
Radio  stations;  table  of  assignments: 
Hawaii.  47406-47407 

Federal  Emergency  RAanagement  Agency 

NOTICES 
Meetings: 
National  Urban  Search  and  Rescue  Response  System 
Advisory  Cc     mittee,  47506-47507 

Federai  Enargy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Aubumdale  Power  Partners,  et  al.,  47486-47489 

Southwestern  Electric  Power  Co.  et  al..  47489-47492 
Meetings;  Sunshine  Act.  47492-47494 
Applications,  hearings,  determinations,  etc.: 

Allegheny  Power  Service  Corp..  47473 

ANR  Pipeline  Co.,  47473 

ANR  Storage  Co.,  47474 

Blue  Lake  Gas  Storage  Co..  47474 

CNG  Transmission  Corp..  47474 

Colorado  Interstate  Gas  Co..  47474-47475 

Columbia  Gas  Transmission  Corp.,  47475-47476 

Commonwealth  Electric  Co.-,  47476 

Eastern  Shore  Natural  Gas  Co.,  47476 

El  Paso  Natural  Gas  Co..  47477 

Garden  Banks  Gas  Pipeline,  LL.C..  47477 

Granite  State  Gas  Transmission  Inc..  47477 

Great  Lakes  Gas  Transmission  Limited  Partnership. 
47477-47478 

Griffin  Energy  Marketing.  LL.C..  47478 

KN  Interstate  Gas  Transmission  Co..  47478-47479 

Koch  Gateway  Pipeline  Co.,  47479 

Michigan  Gas  Storage  Co..  47479 

Mississippi  River  Transmission  Corp.,  47479 

National  Fuel  Gas  Supply  Corp.,  47479-47480 

New  York  State  Electric  ft  Gas  Corp.,  47480 

Northern  Natural  Gas  Co.,  47480 

Pacific  Interstate  Offshore  Co.,  47480 

Paiute  Pipeline  Co..  47480-47481 

Panhandle  Eastern  Pipe  Line  Co.,  47481 

PPM  Five  LLC.  47481 

PPM  One  LLC.  47481 

PPM  Six  LLC.  47481-47482 

PPM  Three  LLC.  47482 

PPM  Two  LLC.  47482 

Sabine  Pipe  Line  Co..  47482 

Southern  Natural  Gas  Co..  47482-47483 

Steuben  Gas  Storage  Co.,  47483 

Texas  Gas  Transmission  Corp.,  47483—47484 

Texas-Ohio  Pipeline,  Inc..  47484 


Trailblazer  Pipeline  Co..  47484-47485 
Viking  Gas  Transmission  Co..  47485 
Williams  Natural  Gas  Co..  47485 
Wyoming  Interstate  Co.,  47486 
Wyoming  Interstate  Co.,  Ltd.,  47485-47486 
Young  Gas  Storage  Co.,  Ltd..  47486 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  47507 

Hsh  and  Wlkflife  Service 

RULES 

Hunting  and  fishing: 
Refuge-specific  regulations.  47372-47383 

Food  and  Drug  Administration 

PROPOSED  RULES 
Human  drugs: 
Laxative  products  (OTC);  tentative  final  monograph 
Correction.  47532 

General  Services  Administration 

NOTICES 

Meetings: 
General  Post  Office  (Tariff  Commission  building), 
Washington,  D.C.;  adaptive  use  concepts;  public 
fbnun.  47507 

Qeological  Survey 

NOTICES 

Federal  Geographic  Data  Conunittee: 
Environmental  hazards  geospatial  data  content  standard; 
comment  request.  47513—47514 

Health  and  Human  Sarvlcea  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  47510- 
47513 
Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  for  Public  and  Indian  Housing,  47513 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Montserrat;  correction,  47532 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Chitimacha  Tribe  of  Louisiana,  47514-47515 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 


international  Trade  Administration 

NOTICES 
Antidumping: 
Cold-rolled  and  corrosion-resistant  carbon  steel  flat 
products  from — 
Korea.  47422-47429 
Netherlands.  47418-47422 
Corrosion-resistant  carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate  from — 
Canada,  47429-47436 
Cut-to-length  carbon  steel  plate  from — 

Brazil,  47436-47440 
Fresh  kiwifiniit  from — 

New  Zealand,  47440-47441 
Silicon  metal  from — 

Brazil.  47441-47446 
Small  diameter  circular  seamless  carbon  and  alloy  steel 
standard,  line,  and  pressure  pipe  frt)m — 
Germany,  47446-^7452 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Japan,  47452-^7460 
Welded  stainless  steel  pipe  frt>m — 
Korea,  47460 
Countervailing  duties: 
Live  swine  from — 
Canada,  47460-47470 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Montana,  47516 
Environmental  statements;  availability,  etc.: 

Olinghouse  Mine  Project,  NV,  47516 

Worland  District,  WY,  certified  noxious  weed-free  forage; 
correction,  47517 
Realty  actions;  sales,  leases,  etc.: 

Utah,  47517-47518 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  47519-47520 

UtKarias  and  Information  Science,  National  Commiaslon 

See  National  Commission  on  Libraries  and  Information 
Science 

NARA      . 

Nonces 

Nixon  Presidential  historical  materials  from  Cabinet  Room 
files;  opening  of  matwials  [Editorial  Note:  The  entry 
for  this  docimient,  published  at  page  46380  in  the 
Federal  Register  of  September  2,  1997,  was  incorrect  It 
should  have  read  as  it  does  here.] 

National  Commission  on  LHirariaa  and  Information 
Science 

NOTICES 

Meetings;  Simshine  Act,  47520 


National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Motorcycle  headlighting  systems;  asjrmmetrical 
headlamp  beams,  47414—47416 

National  institutas  Of  Health 

NOTICES 
Meetings: 

National  Cancer  Institute,  47507 

National  Human  Genome  Research  Institute,  47508 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases,  47508 

National  Library  of  Medicine,  47508-47509 

Research  Grants  Division  special  emphasis  panels,  47509 
Organization,  functions,  and  authority  del^ations: 

Intramural  Research  Office,  47509 

Research  Grants  Division,  47509-47510 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management 

Atlantic  swordfish.  47416-47417 
Space-based  data  collection  systems;  policies  and 

procedures,  47388-47393 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Elkhom  Slough  National  Estuarine  Research  Reserve,  CA; 
boundary  expansion,  47470 
Meetings: 

Mid-Atlantic  Fishery  Management  Council,  47470-47471 
Permits: 
Marine  mammals,  47471 

National  Parti  Sarvfca 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  47518-^7519 

NatkNiai  Tranaportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  47520 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northern  States  Power  Co.,  47520-47521 

South  Carolina  Electric  ft  Gas  Co.,  47521-47522 
Meetings;  Sunshine  Act.  47522-47523 
Petitions;  Director's  decisions: 

Connecticut  Yankee  Atomic  Power  Co.,  47523-47525 
Privacy  Act 

Sjrstems  of  records,  47525-47527 

Occupationai  Salaty  and  Health  AdmbiiatrBlion 
Nonccs 

Meetings: 
Fire  Protection  for  Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee.  47519 

Personnel  Management  Offica 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  47527 


VI 
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Postal  Service 

PROPOSED  RULES 
International  Mail  Manual: 
International  surface  air  lift  service;  postage  rates 

adjustment  and  miscellaneous  changes,  47394-47399 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  47529 

Rural  Business-Cooperative  Sendee 

PROPOSED  RULES 
Program  regulations: 
Loan  security  servicing;  use  of  subordinations  to  move 

direct  farm  credit  program  borrowers  to  private 

sector,  47384-47388 

Rural  Housing  Service 

PROPOSED  RULES 

Program  regulations: 
Loan  security  servicing;  use  of  subosdinations  to  move 
direct  farm  credit  program  borrowers  to  private 
sector,  47384-47388 

Rural  Utilities  Service 

PROPOSED  RULES 

Program  regulations: 
Loan  security  servicing;  use  of  subordinations  to  move 
direct  fann  credit  program  borrowers  to  private 
sector,  47384-47388 

Saint  Lawrence  Seaway  Oevelopmont  Corporation 

NOTICES 
Meetings: 
Advisory  Board.  47529-47530 

Securities  and  Exchange  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Regional  Directors  et  al.,  47367-47369 


Meetings;  Sunshine  Act,  47527-47528 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development  Corporation 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Servicemen's  and  veterans'  group  life  insurance; 
amendments 
Correction,  47532-47533 
PROPOSED  RULES 
Acquisition  regulations: 

Duplicative  provisions  elimination,  etc.,  47411-47414 
NOTICES 
Meetings: 
Medical  Research  Service  Merit  Review  Committee, 

4753Q-47531 
Research  and  Development  Cooperative  Studies 
Evaluation  Committee,  47531 


Separate  Parts  in  This  Issue 

Part  II 

Department  of  Energy,  Energy  Efficieny  and  Renewable 
Energy  OfBce.  47536-47541 

PartlU 

Environmental  Protection  Agency,  47544-47550 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  ttw  end  of  this  issue. 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  BulletiB  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


PubNc  Laws  Electronic  Notification  Sarvloa 

Free  electronic  mail  notification  of  newly  enacted  Public 
Law  is  now  avaiUd)le.  To  subecribe.  send  E-mail  to 
FENS9GPO.GOV  with  the  message:  SUBSCRIBE  PENS-L . 
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Rules  and  Regulations 


Fedaral  Ragiitar 

Vol.  62.  No.  174 

Tuesday,  September  9,  1097 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txxiks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DockM  No.  96-NM-«71-AO;  AmandmMit 
39-10120;  AD  97-18-10] 

RiN2120^AAe4 

Airwortiiiness  Directives;  Bombardier 
Model  CL-60O-^19  (Regional  Jet 
Series  100)  Airplanes 

AOOiCY:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CLr^OO-2Bl9  (Regional  Jet  Series  100) 
airplanes  that  requires  a  one-time 
inspection  of  the  direct  current  (DC) 
power  distribution  system  for  reliability, 
and  correction  or  repair,  of  any  fuse 
holders  and  associated  electrical  wiring, 
if  necessary.  This  amendment  is 
prompted  by  a  report  indicating  that  a 
loose  fuse  Imlder  caused  the  DC  power 
distribution  system  to  short  circuit  on 
one  of  the  affected  airplanes,  which 
resulted  in  a  burnt  wire  between  circuit 
breaker  panel  CBP-2  and  junction  box 
JB7.  The  actions  specified  by  this  AD 
are  intended  to  prevent  such  short 
circuiting,  which  could  result  in  a  burnt 
wire,  smoke  entering  the  cockpit  area, 
and  consequent  pcusenger  injury  due  to 
smoke  inhalation. 

DATES:  Effective  October  14, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Renter  as  of  October  14. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Caniuinir 
Aerospace  Group,  P.O.  Box  6087. 
Station  Centre-ville,  Quebec  H3C  3G9, 


Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
I^OR  fURTHER  MFORMATKM  CONTACT: 
Balram  Rambrich,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7507;  £bx 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CLr^00-2Bl9  (Regional  Jet 
Series  100)  airplanes  was  published  in 
the  Federal  Register  on  Jime  4, 1997  (62 
FR  30481).  That  action  proposed  to 
require  a  one-time  inspection  of  the 
direct  current  (DC)  power  distribution 
system  for  reliability,  and  correction  or 
repair,  of  any  fuse  holders  and 
associated  electrical  wiring,  if 
necessary. 

No  comments  were  submitted  in 
response  to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  this  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  41 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  airplanes  of  ' 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U^.  operators  is  estimated  to  be 
$34,440,  or  $840  per  airplane. 

The  cost  impact  hgaie  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  fiiml  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  detained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  3S 

Air  transportation.  Aircraft,  Aviation 
safety,  Inccwporation  by  reference. 
Safety. 

Afloption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

ABtheiity:  49  U.S.C  106(g),  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-lS-ie  BonArdiT,  Inc.  (Fni»wly 
Canadair):  Amendment  39-10120. 
DockBt  96-NM-271-AD. 

Applicability:  Model  CL-600-2B19 
(R^onal  Jet  Series  100)  aiiplanes,  nrial 
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numbers  7003  through  7105  incluaive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aHiected,  the 
o%<a>er/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  direct  current  (DC)  po%ver 
distribution  system  from  short  circuiting, 
which  could  result  in  a  burnt  wire,  smoke 
entering  the  cockpit  area,  and  consequent 
passenger  injury  due  to  smoke  inhalation, 
accomplish  the  following: 

(a)  Within  600  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a  one- 
time inspection  of  the  DC  power  distribution 
system  for  reliability  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
S.B.  A601R-24-056.  Revision  'A,'  dated  July 
9. 1996.  Prior  to  further  flight,  correct  or 
repair  any  discrepant  fuse  holders  and 
associated  electrical  wiring,  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  ttrtbe  Manager.  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  pmrmits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  ins{}ection  shall  be  done  in 
accordance  with  Canadair  Regional  )et  Alait 
Service  Bulletin  SB.  A601R-24-056, 
Revision  "A,"  dated  July  9,  1996.  This 
incorporation  by  refwence  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Canadair  Aerospace  Group, 
P.O.  Box  6087,  Station  Centre-ville,  Quebec 
H3C  3G9,  Canada.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW  .  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street,  Third 
Floor.  Valley  Stream,  New  York;  or  at  the 
Office  of  tbe  Federal  Register,  800  North 


Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  14,  1997. 

Issued  in  Renton,  Washington,  on  August 
28, 1997. 

Darrall  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-23465  Filed  9-8-97;  8:45  am] 
MJJNO  COOe  4»10-1*-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatratlon 
14  CFR  Part  39 

[Docfcat  No.  97  HM  gtl-AD;  AnMndmant 
39-10124;  AO  97-1»-04] 

RIN2120-AA64 

Alrworthlneaa  Oirectivas;  Emprasa 
BraslMra  de  A«ronautlca  S.A. 
(EMBRAER)  Model  BiB-145  Serlea 
Aliplanas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  EMBRAER  Model 
EMB— 145  series  airplanes.  This  action 
requires  repetitive  visual  inspections  to 
detect  cracks  in  the  firewall  of  the 
auxiliary  power  unit  (APU).  and  repair, 
if  necessary.  This  AD  also  requires 
installation  of  a  visco-elastic  damper 
blanket  on  the  firewall,  which 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements.  This 
amendment  is  prompted  by  reports 
indicating  that  cracks  were  found  in  the 
firewall  of  the  APU  due  to  vibration  of 
the  firewall.  The  actions  specified  in 
this  AD  are  intended  to  prevent  such 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage  and 
empennage  in  the  event  that  a  fire 
penetrates  through  the  firewall  of  the 
APU. 
DATES:  Efiiective  September  24, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rc^ster  as  of  September 
24. 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  9, 1997. 

ADDRESSES:  Submit  comments  in 

triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 


221-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  imormation  referenced  in 
this  AD  may  he  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP.  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Ofiice.  1895  Phoenix 
Boulevard.  Suite  450,  AUanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson.  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  the  FAA,  Small  Airplane 
Directorate.  Atianta  Aircraft 
Certification  Office.  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6083;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  The 
Departamento  de  Aviacao  Qvil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  FAA  thiat  an 
luisafe  condition  may  exist  on  certain 
EMBRAER  Model  EMB-145  series 
airplanes.  The  CTA  advises  that  it  has 
received  reports  indicating  that,  during 
a  routine  inspection.  crackJs  were  foimd 
in  the  firewall  of  the  atixiliary  power 
unit  (APU).  In  one  incident,  the  crack 
was  24  inches  in  length.  The  cause  of 
such  cracking  has  been  attributed  to 
vibration  of  the  firewall  in  the  location 
where  the  recessed  area  of  the  shell  is 
spot  welded  to  the  firewall.  Cracking  in 
the  firewall  of  the  APU.  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  fuselage  and  empennage 
in  the  event  that  a  fire  penetrates 
through  the  firewall  of  the  APU. 

Explanation  of  RoleTaiit  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-53-0004,  dated  July  28,  1997. 
which  describes  procedures  for 
repetitive  visual  inspections  to  detect 
cracks  in  the  firewall  of  the  APU.  The 
service  bulletin  also  describes 
procedures  for  installation  of  a  visco- 
elastic  damper  blanket  on  the  firewall, 
which  eliminates  the  need  for  the 
repetitive  inspections.  The  DAC  issued 
Brazilian  airworthiness  directive  NPR/ 
AD-97-145-02,  dated  July  30, 1997.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil. 

FAA's  Conclosions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 


operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Role 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  cracking  in  the  firewall  of  the 
APU,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage  and 
empenage  in  the  event  that  a  fire 
penetrates  through  the  firewall  of  the 
APU.  This  AD  requires  repetitive  visual 
inspections  to  detect  cracks  in  the 
firewall  of  the  APU,  and  repair,  if 
necessary.  This  AD  also  requires 
installation  of  a  visco-elastic  damper 
blanket  on  the  firewall,  which 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements.  The 
inspections  and  installation  are  required 
to  be  accomplished  in  accortiance  with 
the  service  bulletin  described 
previously. 

Difbrences  Between  the  AD  and  the 
Relevant  Service  Information 

Operators  should  note  that,  although 
the  referenced  service  bulletin  specifies 
that  the  manufacturer  must  be  contacted 
for  disposition  of  certain  conditions, 
this  AD  requires  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Determination  of  Ride's  Effisctive  Date 

Since  a  situation  exists  that  reqiures 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  nde  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  nde  by 
submitting  such  written  data,  views,  or 
aiguments  as  they  may  desire. 


Communications  shall  identify.the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  Mrith  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  nde  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-221-AD."  The 
postcard  will  be  date  stamped  and 
rettuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  detemuned  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircaaft, 
and  that  it  is  not  a  "significant 
regidatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulatio9otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  wall  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  folloMrs: 

AotlMirtty:  49  U.S.Q  106(g),  40113. 44701. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-l»-04    EMPRESA  BRASILEIRA  IK 
AERONAUTIdA  SjV.:  Amendment  39- 
10124.  Docket  97-NM-221-AO. 

Applicability:  Model  EMB-145  series 
airplanes,  serial  numbers  145004 
through  145019  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pracading  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
acccunplished  previously. 

To  prevent  cracking  in  the  firewall  of  the 
auxiliary  power  unit  (APU).  which  could 
result  in  reduced  structural  integrity  of  the 
fuselage  and  emptennage  in  the  event  that  a 
fire  penetrates  through  the  firewall  of  the 
APU,  accomplish  the  following: 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
to  detect  cracks  in  the  firewall  of  the  APU, 
in  accordance  with  EMBRAER  Service 
Bulletin  145-53-0004.  dated  July  28. 1997. 

(1)  If  no  crack  is  detected,  repeat  the  visual 
inspection  thereafter  at  intervals  not  to 
exceed  100  flight  hours. 

(2)  If  any  crack  is  detected,  prior  to 
operation  of  the  APU,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager. 
AtlanU  Aircraft  Certification  Office  (AGO), 
FAA.  Small  Airplane  Directorate. 
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(b)  Within  200  flight  hours  after  the 
eCfective  date  of  this  AO,  install  the  visco- 
elastic  damper  blanket  on  the  Rrewall  in 
accordance  with  EMBRAER  Service  Bulletin 
145-53-0004.  dated  July  28.  1997. 
Accomplishment  of  the  installation 
constitutes  tenninating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACX3),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  %vith  this  AD,  if  any,  may  be 
obtained  &om  the  Atlanta  ACX3. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  installation  shall  be 
done  in  accordance  with  EMBRAER  Service 
Bulletin  145-53-0004.  dated  July  28. 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  thie  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  1895  Phoenix  Boulevard,  Suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
I^W..  suite  700.  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
September  24, 1997. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  NPR/ 
AD-97-14S-02,  dated  July  30,  1997. 

Issued  in  Renton,  Washington,  on 
September  3, 1997. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-23860  FUed  9-8-97;  8:45  am] 
HLLMG  COOE  4»I0-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Fwleral  Aviation  Administration 

.jq6.j  9  -• 

14CFRPar139 

[Dodwt  No.  97-NM-194-AO;  Amandment 
39-10122;  AD  97-19-02] 

RiN2120-AA64 

Alrworttilness  Directivas;  British 
Aarospace  (Jatstraam)  Modal  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Admimstration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
(Jetstream)  Model  4101  airplanes.  This 
action  requires  repetitive  functional 
testing  of  the  main  entrance  door, 
cleaning  and  lubricating  of  the  "speed" 
lock  and  "G"  lock  systems,  and  repair, 
if  necessary.  This  amendment  is 
prompted  by  reports  of  flight  crews  and 
ground  crews  being  unable  to  open  the 
main  entrance  door.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  inability  of  the  main  entrance 
door  to  open,  which  could  delay  or 
impede  passengers  exiting  the  airplane, 
or  rescue  personnel  from  entering  the 
airplane  diuing  an  emergency. 
DATES:  Effective  September  24, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
24. 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  9, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  A>fM-103, 
Attention:  Rules  Docket  No.  97-NM- 
164-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AO  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  600  North  Capitol 
Street,  NW.,  suite  700,  Washii^on,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospac^Jigineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2148;  fax  (425)  227-1149. 


SUPPLBNENTARY  INFORMATION:  The  FAA 
has  received  several  reports  indicating 
that  flight  crews  and/or  ground  crews 
were  unable  to  open  the  main  entrance 
door  from  either  the  inside  or  outside  of 
British  Aerospace  (Jetstream)  Model 
4101  airplanes.  Investigation  revealed 
excessive  friction  in  the  main  entrance 
door  "speed"  lock  and  "G"  lock  systems 
due  to  impurities  (dirt)  at  mechanical 
linkage  points  of  movement  in  these 
locking  systems.  Additionally,  excessive 
friction  in  the  "speed"  lock  and  "G" 
lock  systems  has  been  attributed  to  the 
use  of  a  certain  type  of  lubricant 
currently  specified  by  the  airplane 
manufacturer.  Such  excessive  friction,  if 
not  corrected,  could  result  in  the  main 
entrance  door  being  "stuck,"  and 
consequently,  unable  to  be  opened  from 
the  inside  or  the  outside  of  the  airplane. 
The  FAA  has  reviewed  the  available 
information  and  has  determined  that  the 
inability  to  open  the  main  entrance  door 
during  an  emergency  may  cause  delay 
or  impede  passengers  exiting  the 
airplane,  or  rescue  personnel  from 
entering  the  airplane  dtiring  an 
emergency. 

Explanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Service  Bulletin 
J41-52-058,  dated  July  14, 1997,  which 
describes  procedures  for  performing 
repetitive  functional  checks  of  the  main 
entrance  door,  and  cleaning  and 
lubricating  of  "speed"  lock  and  "G" 
lock  systems. 

Accomplishment  of  these  actions  will 
ensure  that  the  "speed"  lock  and  "G" 
lock  systems  will  not  prevent  the  main 
entrance  door  from  being  opened  when 
the  airplane  is  on  the  groimd. 

U.S.  Tjrpe  Certification  of  the  Airplane 

This  airplane  model  is  manufactiu^d 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  excessive  friction  in  the  main 
entrance  door  "speed"  lock  and  "G" 
lock  systems,  which  could  prohibit  the 
door  from  being  opened,  and 
consequently  delay  or  impede 
passengers  when  exiting  the  airplane,  or 
rescue  persoimel  from  entering  the 
airplane  during  an  emergency.  This  AD 
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requires  initial  functional  testing  of  the 
main  entrance  door  and  "speed"  lock 
system,  cleaning,  and  lubrication  of  the 
"speed"  lock  and  "G"  lock  systems  of 
the  main  entrance  door,  and  repair,  if 
necessary.  This  AD  also  requires  follow- 
on  repetitive  cleaning,  lubrication,  and 
functional  testing  of  the  "speed"  lock 
and  "G"  lock  systems  of  the  main 
entrance  door.  The  initial  functional  test 
of  the  main  entrance  door  is  required  to 
be  accomplished  in  accordance  with  the 
Jetstream  Model  4101  Airplane 
Maintenance  Manual.  Other  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Interim  Action 

This  action  is  considered  to  he 
interim  action  until  final  action  is 
identified,  at  which  time  the  FAA  may 
consider  further  rulemaking. 

Determination  of  Rule's  ECEactive  Date 

Since  a  situation  exists  that  reqtiires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efCactive  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpfol  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nde  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-164-AD."  "Ae 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Inqiact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiaderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regtUation  otherwise  wotild  be 
sigiuficant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
tmder  the  caption  ADDRESSES. 

List  of  Su^ecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safiafy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation   , 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AmWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Antkorify:  49  U.S.C  106(g),  40113. 44701. 


139.13 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-19-02    British  Aaroapaca  Kegioiial 
Aircraft  (Formerij  Jelstreani  Aircraft 
Limitad,  Brittsii  Aaroapaca  (ConuBercial 
Aircraft)  Limited]:  Amendment  39- 
10122.  Dockat  97-NM-164-AD. 
Applicability:  All  Model  Jetstream  4101 
airpianes,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  pTsceding  applicability 
proviaion,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
■ub)ect  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsaiiB  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  of  the  main  entrance 
door  to  open,  which  could  delay  or  impede 
passengers  exiting  the  airplane,  or  rescue 
personnel  from  entering  the  airplane  during 
an  emergency,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  functional  test  to  verify 
proper  operation  of  the  main  entrance  door 
(including  the  "G"  lock  system)  and  the 
"speed"  lock  system  of  the  main  entrance 
door,  in  accordance  with  Section  52-10-05 
of  BAe  letstream  Series  4101  Maintenance 
Manual  (MM). 

(1)  If  the  -speed"  lock  and  the  "G"  lode 
function  satisfactorily:  Within  60  days  after 
the  effisctive  date  of  the  AD,  perform  the 
actions  specified  in  paragraphs  (a)(lHi)  and 
(aKl)(ii)ofthisAO. 

(i)  Clean  (remove  existing  contaminents 
and  lulfficant)  and  re-lubricate  (with  a  dry 
lubricant)  the  "speed"  lock  and  main 
entrance  door  "G"  lock  systems  in 
accordance  with  )etstream  Swvioe  Bulletin 
J41-52-058,  dated  July  14, 1997.  And, 

(ii)  Following  accomplishment  of 
paragraph  (a)(l)(i)  of  this  AD,  and  prior  to 
further  flight,  repeat  the  functional  test 
specified  in  paragraph  (a)  of  this  AD. 

(A)  If  the  "G"  lock  and  the  "speed"  lock 
fonction  satisfoctorily  in  the  functional  test 
required  by  paragraph  (a)(l)(ii)  of  this  AD, 
accomplish  the  requirements  af  paragraph  (b) 
of  this  AD. 

(B)  If  the  "G"  lock  and  the  "speed"  lock 
do  not  fimction  satisfactorily  in  the 
functional  test  required  by  paragraph 
(a)(l)(ii)  of  this  AD:  Prior  to  further  flight 
repair  the  "G"  lock  and  the  "speed"  lock  in 
ac(»rdance  with  a  metliod  approved  by  tlte 
Manager,  Standardization  Bnmch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 

(2)  If  either  the  "speed"  lock  and/ or  the 
"G"  lock  do  not  function  conectiy:  Prior  to 
fufthar  flight,  perfonn  the  actions  specified 
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in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
AD. 

(i)  Clean  (remove  existing  contaminenU 
and  lubricant)  and  re-lubricate  (with  a  dry 
lubricant)  the  main  entrance  door  "speed" 
lock  and  "G"  lock  systems  in  accordance 
with  JeUtream  Service  Bulletin  )41-52-058. 
dated  July  14, 1997.  And. 

(ii)  Following  accomplishment  of 
paragraph  (a)(2)(i)  of  this  AD,  and  prior  to 
further  flight,  repeat  the  functional  test  of  the 
main  entrance  door  (Including  the  "C"  lock 
system)  and  the  "speed"  lock  system,  in 
accordance  with  the  MM. 

(A)  If  the  "G"  lock  and  speed  lock  function 
satisfactorily  in  the  functional  test  required 
by  paragraph  (8)(2)  of  this  AD,  accomplish 
the  requirements  of  paragraph  (b)  of  this  AD. 

(B)  ^the  "G"  lock  and  speed  lock  do  not 
function  satisfactorily  in  the  functional  tests 
required  by  paragraph  (a)(2)  of  this  AD:  Prior 
to  further  flight,  repair  the  "C"  lock  and 
speed  lock  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113. 

(b)  Perform  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  within 
1,500  hours  time-in-service  following 
accomplishment  of  the  initial  functional  test 
of  the  main  entrance  door  required  by 
paragraph  (a)  of  this  AD.  Repeat  the  actions 
specifieid  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD,  (hereafter,  at  intervals  not  to  exceed 
1,500  hours  time- in-service. 

(1)  Clean  (remove  contaminants  and  dry 
lubricant)  and  re-lubricate  (with  dry 
lubricant)  the  main  entrance  door  "speed" 
lock  and  "G"  lock  systems  in  accordance 
with  Jetstream  Service  Bulletin  ]41-52-0S8, 
dated  )uly  14. 1997. 

(2)  Following  accomplishment  of 
paragraph  (b)(1)  of  this  AD  and  prior  to 
further  flight,  perform  a  functional  test  of  the 
main  entrance  door  (including  the  "C"  lock 
system)  and  the  "speed"  lock  system,  in 
accordance  with  the  MM.  If  the  "G"  lock  or 
"speed"  lock  system  do  not  perform 
satisfactorily:  Prior  to  further  flight,  repair 
the  "G"  lock  or  "speed"  lock  system  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Opentora  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Mali  2:  InlonBatioo  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Certain  actions  shall  be  dona  in 
accordance  with  letstream  Service  Bulletin 
J41-52-058.  dated  July  14, 1997.  This 
incorporation  by  refiBranca  was  approved  by 


the  Director  of  the  Fadaral  BogiatBr  in 
accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  Mclearen 
Road.  Hemdon.  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

(fTThis  amendment  becomes  effective  on 
September  24,  1997. 

Issued  in  Renton.  Washington,  oq 
September  3, 1997. 
Darrell  M.  Pedenon, 
Acting  Mantiger,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-23861  Filed  »-8-97:  8:45  am] 
MLLMQ  CODE  4atO-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-Nli-168-AO;  AnMndment 
9»-10123:  AO  97-19-Oq 

RIN  2120-AA64 

Airworttviness  Diractivas;  Boeing 
Modal  737  Series  Airpianas  Equipped 
With  Manual 

IPECO  Captain  and  FIrat  Offlcar  Seats 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
an  inspection  to  determine  whether  the 
bearings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  secure,  modification  of  loose 
bearings,  and  marking  of  the  seat 
identification  labels.  This  AD  requires  a 
visual  inspection  to  determine  whether 
the  modification  and  marking  of  the 
crew  seats  were  accomplished;  and,  if 
not,  accomplishment  of  these  actions, 
which  constitutes  terminating  action  for 
the  requirements  of  this  AD.  This 
amendment  is  prompted  by  a  report 
indicating  that  a  first  ofBcer's  crew  seat 
on  an  in-service  airplane  biled  to  lock 
horizontally.  The  actions  specified  in 
this  AD  are  intended  to  prevent  the 
captain  and  first  officer  crew  seats  from 
sliding  freely  on  the  track,  which  could 
result  in  uncommanded  movement  of 
the  seats  and  reduced  controllability  of 
the  airplane. 

DATES:  Efiioctive  September  24. 1997. 

The  incorporation  by  reference  of 

IPECQ^Service  Bulletin  AOOl-25-92, 


Issue  1,  dated  June  2, 1997,  as  listed  in 
the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  24, 1997. 

The  incorporation  by  reference  of 
IPECO  Service  Bulletin  AOOl-25-74, 
Issue  2,  dated  May  6,  1993,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the 
Federal  Register  as  of  August  24, 1993 
(58  FR  42192,  August  9,  1993). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  10, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
168-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  IPECO, 
Inc.,  3882  Del  Amo  Boulevard,  suite 
604,  Torrance,  California  90503.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
Monica  L.  Nemecek,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S; 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office 
(ACO),  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  telephone  (425)  227-2773; 
fax  (425)  227-1181. 

SUPPLai»ITARV  arORMATION:  On  August 
2, 1993,  the  FAA  issued  AD  93-15-08, 
amendment  39-8654  (58  FR  42192, 
August  9,  1993),  applicable  to  certain 
Boeing  Model  737  airplanes,  to  require 
an  inspection  to  determine  whether  the 
bearings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  seciue,  modification  of  loose 
bearings,  and  marking  of  the  seat 
identification  label.  (A  correction  of  the 
rule  was  published  in  the  Federal 
Register  on  September  14, 1993  (58  FR 
47986).]  That  action  was  prompted  by 
reports  of  pilot  seats  failing  to  lock 
horizontally  due  to  the  tracklock  pin 
bearing  becoming  detached  iroia  its 
housing  and  we<^;ed  in  the  mechanism. 
The  actions  required  by  that  AD  are 
intended  to  prevent  the  pilot  and  co- 
pilot seats  from  sliding  finely  on  the 
track,  which  could  lead  to  the  inability 
of  the  pilots  to  control  the  airplane. 

Actions  Since  Issuance  af  Prerious  Rule 

Since  the  issuance  of  AD  93-15-08 
Rl,  the  FAA  has  received  a  report 
indicating  that  a  first  officer's  crew  seat 
on  a  Boeing  Model  737  series  airplane. 


which  had  been  inspected  previously  in 
accordance  with  IPECO  Service  Bulletin 
AOOl-25-74,  Issue  2,  dated  May  6, 
1993,  failed  to  lock  horizontally  because 
the  tracklock  pin  bearing  of  the 
tracklock  bracket  assembly  detached 
from  its  housing  and  wedged  in  the 
tracklock  mechanism.  In  addition,  four 
reports  were  received  of  captain  and 
first  officer  crew  seats  becoming  lo(Me 
after  being  inspected  previously.     I 
Migration  of  the  trackJock  bearing  from 
the  tracklock  bracket  assemblies,  if  not 
corrected,  could  cause  the  crew  seats  to 
slide  horizontally  on  the  track  during 
acceleration  and  takeoff  of  the  airplane, 
which  could  result  in  uncommanded 
movement  of  the  seats  and  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Serrice 
InfiDimation 

Since  the  issuance  of  the  previous 
rule,  the  FAA  has  reviewed  and 
approved  IPECO  Service  Bulletin  AOOl- 
25-92,  Issue  1.  dated  June  2, 1997, 
which  specifies  procedures  for  a  visual 
inspection  of  the  seat  identification 
label  to  determine  whether  the 
modification  and  marking  of  the  captain 
and  first  officer  crew  seats  were 
accomplished  in  accordance  with  the 
previously  referenced  IPECO^  service 
bulletin  (AOOl-25-74);  and,  if  not, 
procedures  for  such  modification  and 
marking  to  ensure  that  the  seats  are 
secure.  Modification  of  the  crew  seats 
requires  the  installation  of  a  bearing 
retaining  pin  in  the  tracklock  bracket 
assemblies  of  the  captain  and  first 
officer  crew  seats  to  ensure  that  these 
seats  remain  in  a  secure  position  during 
acceleration  and  takeoff  of  the  airplane. 
Marking  of  the  crew  seats  is 
accomplished  by  vibro  etch  or  a  similar 
method  on  the  seat  pan  structure, 
beneath  the  pin  cushion,  or  on  the  aft 
face  of  the  seat  base  structure,  following 
installation  of  the  retaining  pin. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  scune 
type  design,  this  AD  supersedes  AD  93- 
15-08  Rl  to  require  a  visual  inspection 
to  determine  whether  the  modification 
and  marking  of  crew  seats  have  been 
accomplished;  and,  if  not, 
accomplishment  of  such  modification 
and  marking  to  ensure  that  the  seats  are 
secure,  which  constitutes  terminating 
action  for  the  requirements  of  this  AD. 
These  actions  are  to  be  done  in 
accordance  with  the  IPECO  service 
bulletins  referenced  previously. 


Detarmination  of  Rule's  Efiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Altbough  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rides  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evEiluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-168-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  bnpact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Oder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
ftirther  that  this  action  involves  an 
emergency  regulation  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Put  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113, 44701. 

§38.13    [Anwndscq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8686  (58  FR 
47986,  September  14, 1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10123,  to  read  as 
follows: 

•7-l»-03  BOEING:  Amendment  39-10123. 
Docket  97-^4M-168-AD.  Supersedes  AD 
93-15-08  Rl,  Amendment  39-8686. 

Applicability:  Model  737  series  airpianas 
equipped  with  TPECO  Model  093  captain  and 
first  officer  crew  seats,  having  seat  serial 
numbers  up  to  and  including  21121; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subfect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  [lerforniance 
of  the  requirements  of  this  AD  is  affected,  tha 
owner/operatcr  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  incliide  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condiUon  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  captain  and  first  officer 
crew  seats  from  sliding  freely  on  the  track, 
which  could  result  in  uncommanded 
movement  of  the  seats  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AO,  perform  a  visual  inspection  of  the 
seat  identification  labels  of  the  captain  and 
first  officer  crew  seats  to  determine  whether 
these  seats  were  modified  by  installing  a 
bearing  retaining  pin  in  the  tracklock  bracket 
assembly  of  the  seats,  and  whether  the  seats 
were  marked  by  an  identification  label,  in 
accordance  wiih  IPECO  Service  Bulletin 
AOOl-25-74.  Issue  2.  dated  May  6. 1993.  or 
IPECO  Service  Bulletin  AOOl-25-92,  lasue  1, 
dated  June  2, 1997. 

(i)  If  the  modification  and  marking  of  the 
crew  seats  were  accomplished  in  accordance 
with  service  bulletin  AOOl-25-74  or  AOOl- 
25-92,  no  further  action  is  required  by  this 
AD. 

(ii)  If  the  modification  and  marking  were 
not  accomplished  in  accordance  with  either 
service  bulletin,  within  90  days  after  the 
e£Fective  date  of  this  AO,  accomplish  the 
modification  (installation  of  a  bearing 
retaining  pin  in  the  tracklock  bracket 
assembly  of  the  captain  and  first  officer  crew 
seats),  and  the  marking  of  the  seat 
identification  label;  in  accordance  with 
IPECX3  Service  Bulletin  AOOl-25-92,  Issue  1, 
dated  June  2,  1997. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  pilot/ 
co-pilot  (captain/first  officer)  crew  seat  that 
does  not  bmr  the  marking  "AOOl-25-74"  or 
"AOOl-25-92"  on  the  seat  identification 
label. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  A(X). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative 
methods  of  compliance  with  this  AD,  if 
any,  may  be  obtained  from  the  Seattle 
ACX). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  raquiisments  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  IPECO  Service  Bulletin  AOOl-25-92, 
Issue  1,  dated  June  2,  1997;  or  IPECO  Service 
Bulletin  AOOl-25-74,  Issue  2,  dated  May  6, 
1993. 

(1)  The  iiKX>rporetion  by  reference  of 
IPECO  Service  Bulletin  AOOl-25-92.  saue  1, 
dated  June  2.  1997,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C  S52(a)  and  1  CFR  part  51. 


(2)  The  incorporation  by  referanca  of 
IPECO  Service  Bulletin  AOOl-25-74,  Issue  2. 
dated  May  6, 1993,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
August  24, 1993  (58  FR  42192,  August  9, 
1993). 

(3)  Copies  may  be  obtained  finm  IPECO, 
Inc.,  3882  Del  Amo  Boulevard,  suite  604, 
Torrance.  California  90503.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,%uite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
September  24. 1997. 

Issued  in  Renton,  Washington,  on 
September  3, 1997. 
DamOM.  Padenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  CertificaUon  Service. 
(FR  Doc.  97-23862  Filed  9-8-97;  8:45  am] 
MUJNQ  OOK  4*1»-43-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrapwM  Ooctol  No.  No.  87-A80-6] 

AmendHMnt  to  Claaa  E  Airspace; 
TItusvilie,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Titiisville,  PL. 
Global  PosiUoning  System  (GPS) 
Rimway  (RWY)  15  and  RWY  33 
Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  for  the  Arthur  Dunn  Air  Park. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  l>evel  (AGL)  is  needed  to 
accommodate  the  SIAPs.  The  operating 
status  of  the  airp>ort  will  change  from 
Visual  Flight  Rules  (VFR)  to  include 
Instrumental  Flight  Rules  (IFR) 
operations  concurrent  with  publication 
of  the  SIAPs 

EFFECTIVE  DATE:  0901  UTC.  November  6. 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  B.  Sbelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5576. 

SUPPt^MBITARY  MFORMATKM: 

History 

On  April  14, 1997,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
modifying  Qaas  E  airspace  at  Titusville, 


FL  (62  FR  18067).  This  action  would 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  the  Arthur  Dunn  Air 
Park.  Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
Part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  mvited  to 
participate  in  this  rulemaking 
prtx»eding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  was  received  objecting  to 
the  proposal.  The  United  States  Air 
Force  objected  to  the  proposed  Class  E 
airspace  citing  general  safety  concerns 
over  parachute  jumping  activity  and 
radar  coverage  in  the  vicinity  of  Arthur 
Dium  Air  Park. 

This  FAA  response  action  will 
enhance  safety  by  lowering  the  floor  of 
existing  Class  E  airspace  firom  1200  feet 
AGL  to  700  feet  AGL  within  6.3  miles 
of  the  Arthur  Dunn  Air  Park  to 
Accommodate  2  GPS  SIAPs  which  have 
been  developed  for  the  airport.  The 
airspace  modification  as  proposed  is 
required  in  order  to  provide  adequate 
controlled  airspace  for  the  GPS  SIAPs 
into  the  Arthur  Dunn  Air  PariL 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  modifies  Class  E  airspace  at 
Titusville,  FL.  Global  Positioning 
System  RWY  15  and  RWY  33  SL\P8 
have  been  developed  for  the  Ajthur 
Dunn  Air  Park.  Additional  controlled 
airspace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAPs.  The  operating  status  of  the 
airport  will  change  &om  VFR  to  include 
IFR  operations  concurrent  with  the 
publication  of  the  SIAPs. 

The  FAA  has  determined  that  this 
regtdation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operatioiudly 
ciirrent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sul^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  TI^AMENOEO] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Audiarity:  49  U.S.Q  106(g).  40103,  40113, 
40120;  EO  10854.  24  FRgSSS.  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [AiiMndwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  600S  Class  E  airspace  areas 
extending  upward  firom  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

ASO  FL  E9  ntuTilla,  FL  (RerkMl) 

Titusville.  Space  Coast  Regional  Airpoit,  FL 

(Ut  28°30'50"  N,  long.  80*47'58"  W) 
NASA  Shuttle  Landing  Facility 

(Lat  28*36'54"  N,  long.  80»41'40"  W) 
Arthur  Dunn  Air  Park 

(Lat.  28*37'21"  N,  long.  80»50'11"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wi^in  a  6.S-mile 
radius  of  Space  Coast  Regional  Airport,  and 
within  a  7.2-mile  radius  of  NASA  Shuttle 
Landing  Facility  and  within  a  6.3-mile  radius 
of  Arthur  Dunn  Air  ParlL  ^  ~ 

•  *         •         *         • 

Issued  in  College  Park,  Georgia,  on  August 
11. 1997. 

Nancy  B.  Slielton, 

Manager,  Air  Traffic  Division,  Southern 
Region. 

(FR  Doc.  97-23734  Filed  9-8-97;  8:45  am] 

BtLUNQ  COOE  4MO-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200  ^ 

[Retoasa  No.  33-7445] 

Amendment  of  Rules  Governing  the 
Delegation  of  Authority  to  Regional 
Directors  and  the  Director  of  the 
Division  of  Corporation  Finance 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 


StIMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  revisions  to  its 
rules  of  general  organization  to   - 
eliminate  outdated  provisions  that 
delegate  authority  to  the  Regional 
Directors  and  the  Director  of  the 
Division  of  Corporation  Finance. 

DATES:  The  rule  revisions  are  effective 
September  9, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Elliot  Staifin.  Attorney-Advisor, 
Division  of  Corporation  Finance,  (202) 
942-2829,  U.S.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 

SUPPI.EMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  eliminating  the 
following  "delegated  authority" 
provisions  in  its  rules  of  general 
organization:'  Rule  30-6(a),2  which 
delegates  authority  to  its  Regional 
Directors  regarding  Regulation  S-B;^ 
Rule  30-6(b),'»  which  delegates  authority 
to  its  Regional  Directors  regarding 
Regulation  A;'  Rule  30-6(c),«  which 
delegates  authority  to  its  Regional 
Directors  regarding  Regulation  F;''  Rule 
30-l(b),«  which  delegates  authority  to 
the  Director  of  Corporation  Finance 
regarding  Regulation  B;'  and  Rule  30- 
l(g)(2),'°  which  grants  the  same 
authority  to  the  Director  of  Corporation 
Finance  as  that  delegated  to  each 
Regional  Director  under  Rule  30-6(a) 
and  (c). 

L  DISCUSSI(»4 

A.  Revision  of  Regional  Director 
"Delegation  of  Authority"  Rules 

The  Commission  has  delegated 
authority  to  its  Regional  Directors  to 
perform  several  fimctions  under  the 
statutes  that  it  administers.  Rules  30- 
6(a),  (b)  and  (c)  govern  the  delegation  of 
authority  to  Regional  Directors  to 
perform  functions  under  the  Securities 
Act  of  1933  ("Securities  Act")."  In 
particular.  Ride  30-6(a)  grants  authority 
to  each  Regional  Director  to  perform 
functions  regarding  Forms  SB-1  '^  and 
SB-2,<'  the  registration  statements  for 


■  17  CFR  200.10  through  200.30-18. 

>17  CFR  200.30-6(8). 

>17  CFR  22S.10  through  22S.702. 

*17  CFR  200.30-6(b). 

>17  CFR  230.251  through  230.263. 

•17  CFR  200.30-6(c). 

^17  CFR  230.651  through  230.656.  rescinded  in 
Release  No.  33-7300  (May  31. 1906)  (61  FR  30397). 

»17CFR200.30-l(b). 

*17  CFR  230.300  through  230.346,  reacindMl  in 
Release  No.  33-7300. 

'017  CFR  200.30-1  (gM2). 

"15  U.S.C  77a  through  77aa. 

'»17  CFR  239.9. 

"17  CFR  239.10. 


small  business  issuers,  and  related 
documents  ffled  under  Regulation  S-B. 

Rule  30-6(b)  grants  to  each  Regional 
Director  the  authority  to  perform  certain 
functions  imder  Regulation  A. 
Regulation  A  provides  a  limited 
exemption  from  the  registration 
requirements  of  the  Securities  Act  for  a 
securities  offering  by  certain  domestic 
and  Canadian  companies  that  meet  the 
specific  conditions  of  the  exemption. 
Under  Rule  30-6(b),  each  Regional 
Director  possesses  the  same  authority 
regarding  Regulation  A  offering 
statements  as  that  delegated  to  the 
Director  of  the  Division  of  Ckirporation 
Finance  under  Rules  30-l(c)(2)  and 
(3).i*This  authority  includes  issuing 
orders  that  qualify  offering  statements  Of 
that  declare  them  withdrawn  or 
abandoned. 

This  del^ation  of  authority  to 
Regional  Directors  regarding 
R^ulations  S-B  and  A  documents  was 
necessary  because,  until  recentiy,  a 
small  business  issuer  conducting  an 
initial  public  offering  and  a  Regulation 
A  issuer  had  the  option  of  filing, 
respectively,  its  Regulation  S-B 
registration  statement  and  Form  1-A 
offering  statement  either  at  the 
Commission's  Headquarters  in 
Washington,  D.C  or  in  the  Regional  or 
District  Office  for  the  region  closest  to 
the  registrant's  principal  place  of 
business.  However,  in  December  1996, 
the  Commission  revised  Forms  SB-1, 
SB-2  and  1-A  to  eliminate  the  Regional 
OfBce  filing  option  and  to  require  these 
forms  to  be  filed  at  the  Commission's 
Headquarters  in  Washington,  D.C." 
These  revisions  were  part  of  a  broader 
Commission  initiative  to  improve 
generally  the  regulatory  conditions  for 
small  business  by  creating  a  new 
Headquarters  operations  unit  that^ 
speciadizes  in  small  company  filings  and 
addressing  the  concerns  of  small 
businesses.  Since  the  Regional  and 
District  (Dffices  no  longer  perform  any 
role  in  administering  Regulation  S-B 
and  Regulation  A  filings,  the 
corresponding  Regional  Director 
"delegation  of  audiority"  provisions 
have  ceased  to  serve  a  useful  purpose. 
Accordingly,  the  Commission  is 
rescinding  Rule  30-6(a)  and  (b)  in  their 
entirety. 

Rule  30-6(c)  governs  the  delegation  of 
authority  to  Regional  Directors 
concerning  Regulation  F  documents. 
Until  recently,  Regulation  F  provided  a 
conditional  limited  exemption  from 
Securities  Act  registration  for 
assessments  levied  on  assessable  stock 


J«17  CFR  200.30-l(c)(2)  and  (3). 
"Release  No.  33-7373  (December  16, 1906}  [61 
FR  67200]. 
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and  for  resales  of  forfiBited  assessable 
stock.  However,  in  May  1996,  the 
Commission  rescinded  Regulation  F  in 
its  entirety  and  accompanying  Form  1- 
F  after  determining  that  the  availability 
of  other  exemptions,  such  as  the  limited 
offering  exemptions  from  registration  set 
forth  in  Regulation  D  '*  or  the  private 
placement  exemption  under  Securities 
Act  Section  4(2).'''  have  rendered  the 
Regulation  F  exemption  obsolete." 
Since  Regulation  F  do  longer  exists,  the 
corresponding  Regional  Director 
"delegation  of  authority"  provision 
regarding  Regulation  F  has  become 
unnecessary  as  well.  Therefore,  the 
Commission  is  rescinding  Rule  30-6(c) 
in  its  entirety. 

B.  Revision  of  Rules  Governing 
Delegation  of  Authority  To  Director  of 
Corporation  Finance 

Rule  30-1  governs  the  Commission's 
delegation  of  authority  to  the  Director  of 
the  Division  of  Corporation  Finance 
("Director")."  Rule  30-l(b)  concerns 
the  Director's  delegated  authority 
regarding  Regulation  B  documents. 
Until  recently.  Regulation  B  provided  a 
conditional  limited  exemption  from 
Securities  Act  registration  for  offerings 
of  "fractional  undivided  interests"  in  oil 
or  gas  rights  of  up  to  $250,000  per 
offering.™  However,  the  Commission 
rescinded  Regulation  B  and  all 
accompanying  forms  and  schedules  in 
May  1996  for  reasons  substantially 
similar  to  those  justifying  the  rescinding 
of  Regulation  F.^'  Since  Regulation  B  no 
longer  exists,  the  corresponding  Director 
"delegation  of  authority"  provision  has 
become  obsolete.  Therefore,  the 
Commission  is  rescinding  Rule  30-1  (b) 
in  its  entirety. 

Rule  30-l(g)(2)  grants  to  the  Director 
the  same  authority  as  that  delegated  to 
each  Regional  Director  under  Rule  30- 
6(a)  and  (c).  As  previously  explained, 
these  latter  provisions  govern  the 
delegation  of  authority  to  Regional 
Directors  concerning  Regulation  S-B 
and  Regulation  F  docimients.  Since  the 
Commission  is  today  rescinding  Rule 
30-6(a)  and  (c).  it  is  rescinding  Rule  30- 
1(g)(2)  as  well.  The  Director  will 
continue  to  have  authority  to  administer 
the  Regulation  S-B  registration  regimen 
under  the  Commission's  rule  of 
organization  that  delegates  authority  to 
the  Director  to  perform  functions 


'•17  CFR  23aS01  through  230.508. 

"15U.S.C77d(2). 

■■Release  No.  33-7300  |61  FR  at  30398). 

'» 17  CFR  200.30-1. 

»  Former  17  CFR  230.302(a). 

"  Release  No.  33-7300  |6I  FR  at  30398). 


regarding  the  registration  of  securities 
under  the  Securities  Act^ 

n.  EfEsctive  Date 

These  revisions  are  effisctive  on 
September  9,  1997. 

m.  Certain  Findings 

Because  the  revisions  to  the  Director 
and  Regional  Director  "delegation  of 
authority"  rules  relate  solely  to  agency 
organization,  procedure,  or  practice, 
publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  Act."  Therefore,  the 
requirements  of  the  Regulatory 
Flexibility  Act^*  are  inapplicable." 

These  "delegation  of  authority"  rule 
revisions  are  effective  upon  publication 
in  the  Federal  Register.  The 
Commission  finds  that  there  is  good 
cause  to  dispense  with  the  30  day  delay 
between  publication  and  effectiveness 
normally  required  by  the  Administrative 
Procedure  Act.^  Because  the  revisions 
relate  solely  to  agency  organization, 
procedure,  or  practice,  there  will  be  no 
hardship  imposed  on  filers  by  their 
immediate  implementation.  Rather,  the 
public  will  indirectly  benefit  by  their 
immediate  implementation  since  the 
primary  purpose  of  the  revisions  is  to 
conform  the  Commission's  "delegation 
of  authority"  rules  of  organization  with 
previously  adopted  revisions  to 
Securities  Act  regulations,  which  it  has 
already  determined  to  be  of  beneSt  to 
the  public.  Furthermore,  by  eliminating 
organizational  or  procedural  rules  that 
have  become  obsolete,  the  "delegation 
of  authority"  revisions  will  reduce 
confusion  and  promote  simplicity  and 
efficiency  in  the  Commission's 
regulatory  framework.  Balancing  these 
benefits  against  the  possible  confusion 
and  harm  to  filers  and  investors  of 
leaving  intact  obsolete  organizational  or 
procedural  rules,  the  Commission  finds 
good  cause  for  making  these  rules 
immediately  effective. 

These  "delegation  of  authority" 
revisions  fail  to  fall  within  the  scope  of 
the  Paperwork  Reduction  Act  of  1995  ^ 
because  they  do  not  constitute  a 
substantive  or  material  change  to  a 
collection  of  information. 

Under  5  U.S.C.  804.  these  rule 
revisions  are  exempt  from  the  definition 
of  the  term  "rule"  for  purposes  of 
Chapter  8.  entiUed  "Congressional 
Review  of  Agency  Rulemaking."  since 
they  constitute  rules  of  agency 


iiRuieSO-Ka). 

"5  U.S.C  553(b). 

MS  U.S.C  601  through  612. 

"5  U.S.C  603(a). 

»5U.S.C  553(d). 

2^44  U.S.C  3501  through  3S2a 


organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties.^ 

IV.  Cost-Benefit  Analysis 

Because  these  revisions  relate  to 
organizational  or  procedural  rules, 
which  will  substantially  impact  the 
Commissiqn  rather  than  any  filer  or 
investor,  a  traditional  cost-benefit 
analysis  appears  unnecessary.  As 
previously  mentioned,  the  revisions  will 
indirecUy  benefit  filers  and  investors  by 
eliminating  the  possibility  oif  confusion 
caused  by  leaving  intact  obsolete 
organizational  or  procedural  rules. 
There  do  not  appear  to  be  any 
significant  costs  to  the  public  as  a  result 
of  enacting  these  revisions. 

V.  SUtntory  Baais 

The  Commission  is  adopting  these 
"delegated  authority"  rule  revisions 
pursuant  to  Section  19(a)  of  the 
Securities  Act.^ 

List  of  Subjects  in  17  CFR  Part  200 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Text  of  the  Amendmenta 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  n  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20&-ORGANIZAT1ON;  ^ 

CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A — Organization  and  ProgFam 
Manay  anient 

1.  The  authority  citation  for  part  200, 
Subpart  A  continues  to  read  in  part  as 
follows: 

Anthority:  15  U.S.C.  77s,  78d-l,  78d-2. 
78w,  78/Ad),  79t,  77tss,  80tt-^7,  80b-ll, 
iinleM  otherwise  noted. 


2.  Section  200.30-1  is  amended  by 
removing  paragraphs  (b)  and  (g)(2); 
redesignating  paragraphs  (c)  through  (f) 
as  paragraphs  (b)  through  (e),  paragraph 
(g)(3)  as  paragraph  (g)(2)  and  paragraphs 
(g)  through  (1)  as  paragraphs  (f)  through 
(k). 

9.  Section  200.30-6  is  amended  by 
removing  paragraphs  (a),  (b)  and  (c)  and 
redesignating  paragraphs  (d)  through  (h) 
as  paragraphs  (a)  through  (e). 

Dated:  September  3. 1997. 


»5U.S.C.  804(3KQ. 
»l5U.S.C77s(«). 


Federal  Register  /  Vol.  62.  No.  174  /  Tuesday,  September  9,  1997  /  Rules  and  Regulations    47369 


By  the  Commission. 
Margarat  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  97-23830  Filed  9-»-fl7;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  179-0051;  FRL-68Q0-7] 

Withdrawal  of  Diract  Rnal  Rule  for 
Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  direct  final  rule 
for  the  approval  of  revisions  to  the 
Califomia  State  Implementation  Plan. 
EPA  published  the  direct  final  rule  on 
August  4, 1997  at  62  FR  41865, 
approving  revisions  to  rules  from  the 
Bay  Area  Air  Quality  Management 
District  (BAAQMD).  As  stated  in  that 
Federal  Regiater  document,  if  adverse 
or  critical  comments  were  received  by 
September  3,  1997,  the  effective  date 
would  be  delayed  and  notice  would  be 
published  in  the  Federal  Register.  EPA 
subsequently  received  adverse 
comments  on  that  direct  final  rule.  EPA 
will  address  the  comments  received  in 
a  subsequent  final  action  in  the  near 
future.  EPA  will  not  institute  a  second 
comment  period  on  this  document. 
DATES:  The  direct  final  rule  published  at 
62  FR  41865  is  withdrawn  as  of 
September  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTAHY  MFOMNATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  Aupist  4, 1997  Federal  R^iatar, 
and  in  the  short  informational  notice 
located  in  the  proposed  rule  section  of 
the  August  4, 1997  Federal  Repater. 

Uat  of  Sobjecti  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
compounds. 

Dated:  August  27, 1997. 
John  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  97-23834  Filed  9-8-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54, 64.  and  69 

[CC  Docket  Noa.  9»-46;  97-21;  FCC  87- 
292] 

Changes  to  ttie  Board  of  Directors  of 
ttw  National  Exchange  Carrier 
Association,  Inc.  and  Federal-State 
Joint  Board  on  Universal  Sarvica 

AOENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Order  released  August 
15, 1997  directs  NECA  to  assume  the 
duties  of  USAC  pertaining  to  the 
distribution,  receipt,  and  processing  of 
the  Universal  Service  Worksheet  until 
such  time  as  USAC  is  prepared  to  begin 
its  operations  and  assume  these  duties. 
The  Order  also  authorizes  NECA  to 
perform  certain  ministerial  functions  on 
behalf  of  the  Schools  and  Libraries  and 
Rural  Health  Care  Corporation  to  the 
extent  that  the  performance  of  those 
functions  is  necessary  to  meet  the 
January  1, 1998  starting  date  established 
by  the  Commission  for  implementing 
the  universal  service  support 
mechanisms  set  forth  in  47  U.S.C.  §  254. 
Additionally,  the  Order  authorizes 
NECA,  in  its  capacity  as  the 
Administrator  of  the  TRS  Fund,  to  make 
available  to  USAC,  to  NECA,  to  the 
extent  that  it  is  acting  on  behalf  of 
USAC,  and  to  the  entity  selected  to  be 
the  permanent  universal  service 
Administrator,  certain  TRS  Fund 
information  consisting  of  the  names, 
addresses,  contact  persons,  type  of 
business,  and  other  non-financial, 
identifying  information  relating  to  TRS 
Fund  contributors.  Hnally,  the  Order 
instructs  entities  that  currentiy  are 
imable.  without  substantial  difficulty,  to 
distinguish  their  intrastate,  interstate,  or 
international  revenues  or  are  unable  to 
provide  specific,  line-by-Kne  revenue 
totals  for  certain  categories  of  revenues, 
to  provide  good  Caith  estimates  of  such 
revenues  in  the  Universal  Service 
Worksheet  that  must  be  completed  by 
September  1, 1997. 
DATES  EFFECTIVE:  August  15, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Valerie  Yates,  Legal  Counsel,  Common 


Carrier  Bureau.  (202)  418-1500  or 
Sheryl  Todd,  Common  Carrier  Bureau, 
(202)  418-7400. 

8Uf>PLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  and  Second  Report  and 
Order  adopted  and  released  on  August 
15, 1997.  The  full  text  is  available  for 
inspection  and  copying  during  normal 
business  houra  in  the  FCC  Reference 
Center  (Room  239),  1919  M  SL,  N.W., 
Washington.  D.C.  Pureuant  to  the 
Telecommunications  Act  of  1996,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  and  Order 
Establishing  a  Joint  Board,  Federal-State 
Joint  Board  on  Universal  Service,  CC 
Docket  No.  96-45,  on  March  8, 1996  (61 
FR  10499  (March  14. 1996)).  a 
Recommended  Decision  on  November  8, 
1996  (61  FR  63778  (December  2, 1996)), 
a  Public  Notice  seeking  comment  on 
rules  to  implement  §§  254  and  214(e)  of 
the  Communications  Act  of  1934,  as 
amended,  relating  to  universal  service 
on  November  18, 1996  (61  FR  63778 
(December  2,  1996)),  a  Notice  of 
PropKMed  Rulemaking  in  Changes  to  the 
Boaird  of  Directors  of  the  National 
Exchange  Carrier  Association,  Inc.  in  OC 
Docket  No.  97-21,  on  January  10, 1997 
(62  FR  2636  (January  17,  1997)),  a 
Report  and  Order  in  Federal-State  Joint 
Board  on  Univeisal  Service.  CC  Docket 
No.  96-45,  on  May  8. 1997  (62  FR  32862 
(June  17, 1997)).  and  a  Report  and  Order 
and  Second  Order  on  Reconsideration 
in  Changes  to  the  Board  of  Directora  of 
the  National  Exchange  Carrier 
Association,  Inc.  and  Federal-State  Joint 
Board  on  Universal  Service,  CC  Docket 
Nos.  97-21  and  96-45,  on  July  18, 1997 
(62  FR  41294  (Auguat  1. 1997)). 

Sunuaarjr  of  Repert  and  Order 

/.  Universal  Setyice  Implementation 
Issues 

A.  Authorization  for  NECA  to  Perform 
Functions  Relating  to  Distribution  and 
Processing  of  the  Universal  Service 
Worksheet  on  Behalf  of  USAC 

We  direct  NECA  to  assume  the  duties 
assigned  to  USAC.  as  set  forth  in  the 
NECA  Order,  relating  to  the 
distribution,  receipt,  and  processing  of 
the  Universal  Service  Worksheet  until 
USAC  is  prepared  to  assume  these 
duties.  In  making  this  determination,  we 
reconsider  on  our  own  motion  our 
decision  in  the  NECA  Order 
immediately  to  assign  these  duties  to 
USAC.  In  order  to  ensure  timely 
distribution  of  the  Universal  Service 
Woiicsheet,  we  conclude  that  it  ia 
critical  that  we  authorize  NECA  to  b^n 
distributing  the  Worksheet  immediately 
to  potential  contributors  so  that  entities 
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have  sufficient  time  to  complete  and 
submit  the  Worksheet  by  the  September 
1  1997  deadline. 

We  also  agree  with  NECA  that  USAC's 
ability  to  meet  the  January  1.  1998  target 
implementation  deadline  may  be 
jeopardized  unless  NECA  begins  work 
immediately  on  establishing  the  systems 
that  are  necessary  to  process  the 
revenue  information  provided  on  the 
Universal  Service  Worksheet  and  on 
processing  the  Worksheet  information 
that  is  received,  until  the  USAC  Board 
of  Directors  is  in  place  and  is  prepared 
to  assume  these  responsibilities.  It  is  our 
expectation,  however,  that,  as  soon  as 
possible  following  its  establishment,  the 
USAC  Board  of  Directors  will  provide 
direction  to  NECA  with  respect  to  any 
developmental  work  already  begun  by 
NECA  and,  when  it  is  prepared  to  do  so, 
will  assume  responsibility  for  these 
functions. 

B.  Authorization  for  NECA  to  Perform 
Certain  Functions  on  Behalf  of  Schools 
and  Libraries  Corporation  and  Rural 
Health  Caie  Corporation 

We  authorize  NECA  to  perform 
certain  ministerial  functions  on  behalf 
of  the  Schools  and  Libraries  and  Rural 
Health  Care  Corporations  to  the  extent 
that  the  performance  of  those  functions 
is  necessary  to  meet  the  January  1,  1998 
deadline.  For  example,  we  anticipate 
that  NECA  will  begin  developmental 
work  relating  to  the  creation  of  websites 
for  the  posting  of  applications  submitted 
on  behalf  of  schools,  libraries,  and  rural 
health  care  providers.  We  also 
anticipate  that  NECA  will  begin 
assigning  identification  nimibers  to 
eligible  schools,  libraries,  and  rural 
health  care  providers  and  taking  steps  to 
create  a  database  containing  this 
information,  in  making  these 
determinations,  we  reconsider  on  our 
own  motion  our  decision  in  the  NECA 
Ordw  immediately  to  assign  these 
duties  to  the  Schools  and  Libraries  and 
Riual  Health  Care  Corporations.  It  is  our 
expectation,  however,  that,  as  soon  as 
possible  following  their  establishment, 
the  Schools  and  Libraries  and  Rural 
Health  Care  Corporation  Boards  of 
Directors  will  provide  direction  to 
NECA  Mrith  respect  to  any 
developmental  work  already  begun  by 
NECA  and,  when  they  are  prepared  to 
do  so,  will  assume  responsibility  for 
these  functions. 

C  Mechanism  for  Recovery  of 
Administrative  Expenses  Incurred  by 
NECA 

We  also  establish  a  mechanism  by 
which  NECA  will  receive 
reimbursement  for  administrative 
expenses  associated  with  its 


performance  of  the  incorporation  and 
other  start-up  functions  that  have  been 
assigned  to  it.  We  conclude  that  NECA 
should  be  entitled  to  recover  from  the 
new  universal  service  support 
mechanisms  in  1998  all  reasonable 
administrative  costs,  including  interest 
on  funds  advanced  for  start-up 
activities,  that  NECA  incura  in  1997  in 
performing  the  duties  assigned  to  it 
pursuant  to  this  Order  and  the  NECA 
Order.  We  direct  NECA  to  keep  a 
separate  accounting  of  all 
implementation  expenses  that  it  incurs 
in  performing  the  incorporation  and 
other  start-up  functions  that  we  have 
directed  it  to  perform  on  behalf  of  USAC 
and  the  Schools  and  Libraries  and  Rural 
Health  Care  Corporations. 

D.  Use  of  TRS  Fund  Carrier 
Identification  Information  Data  by  the 
Universal  Service  Administrator 

We  also  authorize  NECA,  in  its 
capacity  as  the  Administrator  of  the  TRS 
Fund,  to  make  available  to  USAC,  to 
NECA  to  the  extent  that  it  is  acting  on 
behalf  of  USAC,  and  to  the  entity 
selected  to  be  the  permanent  universal 
service  Administrator,  certain  TRS  Fund 
information  consisting  of  the  names, 
addresses,  contact  persons,  type  of 
business,  and  other  non-financial, 
identifying  information  relating  to  TRS 
Fund  contributors.  Such  information 
shall  be  used  by  these  entities  solely  for 
the  purpose  of  identifying  contributors 
to  the  universal  service  support 
mechanisms  and  for  the  related  purpose 
of  identifying  entities  engaged  in  certain 
types  of  business. 

As  a  separate  matter,  we  propose  to 
amend  §  64.604(c)(4)(iii)(I)  of  the 
Commission's  rules  specifically  to 
permit  the  use  of  TRS  Fimd  revenue 
data  by  USAC  or  NECA,  to  the  extent 
that  it  is  acting  on  behalf  of  USAC,  and 
the  permanent  universal  service 
Administrator,  for  purposes  of  verifying 
revenue  information  reported  on  the 
Universal  Service  Worksheet.  We  seek 
comment  on  this  proposal  in  a  Further 
Notice  of  Proposed  Rulemaking,  as 
described  below. 

E.  Other  Implementation  Issues 

In  the  Universal  Service  and  NECA 
Orders,  the  Conunission  adopted 
detailed  rules  governing  the 
implementation  and  operation  of  the 
new  universal  service  support 
mechanisms.  As  in  the  case  of  any  new 
program,  implementation  of  the  support 
mechanisms  will  require  the 
administering  corporations  to  exercise 
judgment  and  discretion  in  interpreting 
the  governing  rules.  USAC,  the  Schools 
and  Libraries  Corporation,  or  the  Rural 
Health  Care  Corporation  may  encounter 


complex  issues  that  require  expeditious 
resolution  in  order  to  avoid  undue 
prejudice  to  individual  applicants  for 
support  or  in  order  to  prevent  delayed 
implementation  of  the  universal  service 
program  generally,  but  with  respect  to 
which  our  rules  do  not  provide  specific 
guidance.  We  anticipate  that  USAC  and 
the  Corporations  will  exercise  sound 
judgment  and  discretion  in  such 
circumstances,  in  a  manner  that  is 
consistent  with  the  Commission's 
overall  policies  and  rules  governing  the 
universal  service  programs.  Of  course, 
acknowledging  the  need  for  such 
discretion  in  no  way  diminishes  our 
commitment  to  the  impartial  allocation 
of  funds  to  individual  applicants  by 
entities  administering  the  universal 
service  support  mechanisms. 

n.  Reporting  End-User 
Telecommunications  Revenue  Data  and 
Other  Revenue  Data  on  the  Universal 
Service  Worksheet 

We  recognize  that  some  contributors 
to  the  universal  service  support 
mechanisms  may  not  be  able,  without 
substantial  difficulty,  to  derive  from 
their  existing  books  of  account  the 
revenue  information  required  by  the 
Worksheet  Furthermore,  we  recognize 
that  some  non-common  carrier 
contributors  to  the  universal  service 
support  mechanisms  will  face  similar 
difficulties  identiiying  their  revenues  by 
the  specific  line-by-line  categories  listed 
on  the  Worksheet.  In  light  of  the 
Worksheet's  September  1,  1997  due 
date,  however,  we  must  provide 
immediate  guidance  to  these 
contributors.  Therefore,  on  an  interim 
basis,  until  such  time  as  the 
Conunission  takes  action  on  the  pending 
petitions  for  reconsideration, 
contributors  that  cannot  derive 
interstate  revenues  from  their  books  of 
account  or  cannot  derive  the  line-by- 
line revenue  breakdowns  fivm  their 
books  of  account  may  provide  on  the 
Worksheet  good  faith  estimates  of  these 
figures.  Contributors  may  derive  their 
estimates  using  a  method  that  they,  in 
good  faith,  believe  will  yield  a 
reasonably  acciuate  result.  Contributors 
must  document  how  they  calculated 
their  estimates  and  make  such 
information  available  to  the 
Commission  or  Administrator  upon 
request. 

We  conclude  for  good  cause  that 
compliance  with  the  notice  and  public 
comment  provisions  of  the  APA  is 
impracticable  and  is  not  required  at  this 
time  with  respect  to  our  interim 
decision  to  permit  contributors  to  make 
good  £aith  estimates  of  their  end-user 
telecommunications  and  other  revenues 
as  described  above  for  purposes  of 
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completing  the  Universal  Service 
Worksheet.  In  order  to  facilitate  the 
timely  filing  of  Universal  Service 
Worksheets  and  implementation  of  the 
universal  service  support  mechanisms, 
and  because  the  action  we  take 
represents  an  interim  solution  to  a 
problem  that  will  be  addressed  more 
comprehensively  in  a  forthcoming  order 
on  reconsideration  of  the  Universal 
Service  Order,  in  CC  Docket  No.  96-45. 
we  find  that  compliance  with  the  notice 
and  comment  provisions  of  the  APA  is 
impracticable  at  this  time. 

m.  Procedural  Matters 


Effective  Date 

We  find  that  the  conclusions  adopted 
herein  should  become  effective 
immediately  upon  release  of  the  Order. 

IV.  Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
sections  1-4,  254  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  151-154,  and 
254  that  the  Order  on  Reconsideration 
of  the  Report  and  Order  and  Second 
Order  on  Reconsideration  in  (XPocket 
Nos.  97-21  and  96-45,  FCC  97^3,  is 
adopted. 

It  is  further  ordered,  purauant  to 
sections  1-4,  254  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151-154,  and 
254  that  the  Second  Report  and  Order 
in  CC  Docket  No.  96-45  is  adopted. 

It  is  further  ordered  that  the 
conclusions  adopted  in  this  order  shall 
become  effective  immediately  upon 
release  of  this  Order. 

List  of  Subjects 

47  CFR  Part  54 

Universal  Service. 
47  CFR  Part  64 

Communications  common  carriers. 
47  CFR  Part  69 

Communications  common  carriers. 
Federal  Communications  Commission.    ''^ 
%«^Iliam  F.  CatoB, 
Acting  Secretary. 
(FR  Doc.  97-23829  Filed  9-8-97;  8:45  am] 

BIUJNQ  cow  S71»-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  68 

[CC  Ooctol  Nos.  96-128  and  91-35;  DA  97- 
179q 

Pay  Telephone  Equipment 
Grandfathering 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Memorandum  Opinion  and 
Order. 

SUMMARY:  The  Federal  Communications 
Commission  (Commission)  amends  its 
rules  concerning  the  connection  of 
terminal  equipment  to  the  telephone 
network.  The  amendments  allow  certain 
terminal  equipment  presentiy  connected 
to  a  central-office-implemented 
payphone  to  remain  connected  without 
registration.  Registration  is  required, 
however,  if  such  equipment  is  modified. 
EFFECTIVE  DATE:  October  5, 1997 
ADDRESSES:  This  docimient  may  be 
viewed  at  the  Federal  Commimications 
Commission,  Reference  Center,  Room 
239. 1919  M  Stieet  NW,  Washington.  DC 
20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  William  Von 
Alven, 202-418-2342. 

Legal  Information:  Alan  Thomas.  202- 
418-2338. 

SUPPLEMENTARY  INFORMATION:  The 
adopted  rules  are  part  of  the 
Commission's  efforts  to  ensure  that 
competition  among  payphone  providers 
exists  by  enabling  independent 
payphone  providers  to  use  central- 
office-implemented  coin  pay  telephones 
as  well  as  instrument-implemented 
payphones.  The  adopted  rules  provide 
that  terminal  equipment,  including 
premises  wiring,  that  is  directly 
connected  to  a  central-office- 
impiemented  telephone  on  or  before 
October  8, 1997,  does  not  have  to  be 
registered,  imless  subsequently 
modified.  Modifications  are  any  changes 
that  affect  the  Part-68  related 
characteristics  of  that  equipment  at  the 
network  interface.  Additionally,  new 
installations  of  terminal  equipment, 
including  premises  wiring,  may  occur 
until  April  8, 1999,  without  registration 
of  any  central-office-implemented 
telephone  equipment  involved, 
provided  that  the  terminal  equipment  is 
of  a  type  directiy  connected  to  a  cential- 
office-implemented  telephone  as  of 
October  8, 1997. 

List  of  Subjects  in  47  CFR  Part  68 

Communications  common  carriers, 
Communications  equipment.  Reporting 
and  recordkeeping  requirements. 


Federal  Communicatioiu  Conunission. 
William  F.  Catoo, 
Acting  Secretaiy. 

Rule  Changes 

Part  68  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  Part  68 
continues  to  read: 

Antiioiity:  47  U.S.C  154, 155. 

2.  Section  68.2  is  amended  by  adding 
a  new  paragraph  (1)  before  the 
concluding  paragraph  to  read  as  follows: 

168.2   Scopei 


(1)  Grandfathered  central  office 
implemented  payphone  equipment.  (1) 
Terminal  equipment,  including  its 
premises  wiring,  that  is  directiy 
connected  to  a  central-office- 
implemented  telephone  on  or  before 
October  8, 1997,  may  remain  for  service 
life  without  registration,  unless 
subsequentiy  modified.  Service  life 
means  that  life  of  the  equipment  until 
retired  from  service.  Modification 
means  changes  to  the  equipment  that 
affect  the  Part  68-related  characteristics 
of  that  equipment  at  the  network 
interface. 

(2)  New  installation  of  terminal 
equipment,  including  its  premises 
Mdring,  may  occiir  until  April  8, 1999, 
without  registration  of  any  central- 
office-implemented  telephone 
equipment  involved,  provided  that  the 
terminal  equipment  is  of  a  type  directiy 
connected  to  a  central-office- 
implemented  telephone  as  of  October  8. 
1997.  This  terminal  equipment  may 
remain  connected  and  be  reconnected  to 
a  central-office-implemented  telephone. 

[FR  Doc.  97-23528  Filed  9-8-97;  8:45  am] 
BIUJNO  cooc  sriz-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
LocMons 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
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classes  of  channels  allotted  to  various 
conununities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  RuJes 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1969),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades}  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  202)  418-2180. 
SUPPLEMENTARY  MFORMATKM:  This  is  a 
sununary  of  the  Commission's  Report 
and  Order,  adopted  August  20, 1997, 
and  released  August  29,  1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  ^AV..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Coounlssion's  copy  contractors. 
International  Transcription  Service, 
Inc.,  1231  20th  Street..  NW. 
Washington.  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aattortty:  Sees.  303. 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

|79b2Q8    [AnMndadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  250C3  and  adding 
Channel  250C1  at  Tuba  City. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Colorado,  is  amended 
by  removing  Channel  245C2  and  adding 
Channel  245A  at  Steamboat  Springs. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  removing  Channel  224C2  and  adding 
Channel  224A  at  Hilo. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Maine,  is  amended  by 
removing  Channel  269A  and  adding 
Channel  270C2  at  Presque  Isle. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 


by  removing  Chaimel  251C3  and  adding 
Channel  251C2  at  Glen  Arbor. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  removing  Channel  292C2  and  adding 
Channel  292C  at  Kalispell. 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Tennessee,  is 
amended  by  removing  Channel  240C3 
and  adding  Channel  240C2  at 
Livingston. 

9.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  237A 
and  adding  Channel  237C3  at  Hoquiam. 
Federal  Communications  Commission. 

Jokn  A.  KaraaatM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[PR  Doc.  97-23826  Filed  9-8-97;  8:45  am) 
BNJJNO  COW  sna-ei-p 


DEPARTMENT  OF  THE  HfTERIOR 

Fish  and  Wlldlif*  Smvic* 

50  CFR  Parts  25  and  32 
RM  101»-AE18 

1907-08  Refuge-Specific  Hunting  and 
Sport  Rshing  Regulations 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


This  rule  adds  additional 
national  wildlife  refuges  to  the  list  of 
areas  open  for  hunting  and/or  sport 
fishing,  along  with  pertinent  refuge- 
specific  regulations  for  such  activities; 
and  amends  certain  regulations  on  other 
refuges  that  pertain  to  migratory  game 
bird  hunting,  upland  game  hunting,  big 
game  hunting  and  sport  fishing. 
DATES:  This  rule  is  effective  September 
9, 1997. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Stephen  R.  Vehrs.  (703)  358-2397. 
SUPPI-EMBfTARY  INFORMATION:  Refuge 
hunting  and  fishing  programs  are 
reviewed  annually  to  determine 
whether  additional  refuges  should  be 
added  or  whether  individual  refuge 
regulations  governing  existing  programs 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
environmental  conditions.  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications 
ensuring  continued  compatibility  of 
himting  and  fishing  with  the  purposes 
for  which  individual  refuges,  and  the 
National  Wildlife  Refuge  System 
(S^tem)  were  established.  , 

The  Fish  and  Wildlife  Service 
(Sendee)  has  determined  uses  in  this 


final  rule  are  compatible  with  the 
purposes  for  which  these  refuges  were 
established.  The  Service  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  fish  and  wildlife 
management,  helps  implement 
Executive  Orders  12996  (Management 
and  Public  Use  of  the  National  Wildlife 
Refuge  System)  and  12962  (Recreational 
Fisheries)  and  is  otherwise  in  the  public 
interest  by  providing  additional 
recreational  opportimities  at  national 
wildlife  refuges.  Sufficient  funds  will  be 
available  within  the  refuge  budgets  to 
operate  the  hunting  and  sport  fishing 
programs. 

Tne  Service  generally  closes  national 
wildlife  refuges  to  hunting  and  sport 
fishing  until  opened  by  rulemaking.  The 
Secretary  of  the  Interior  (Secretary)  may 
open  refiige  areas  to  hunting  and/or 
fishing  upon  a  determination  that  such 
uses  are  compatible  with  the  purpose(s) 
for  which  the  refuge  was  established. 
The  action  also  must  be  in  accordance 
with  provisions  of  all  laws  applicable  to 
the  areas,  must  be  consistent  with  the 
principles  of  sound  fish  and  wildlife 
management,  and  otherwise  must  be  in 
the  puMIc  interest 

50  CFR  parts  25  and  32  contain 
administrative  provisions  and  other 
provisions  governing  hunting  and 
fishing  on  national  wildlife  refuges. 
Hunting  and  fishing  are  regulated  on 
refuges  to: 

•  Ensure  compatibility  with  refuge 
and  System  purposes; 

•  Properly  manage  the  fish  and 
wildlife  resource; 

•  Protect  other  refuge  values;  and 

•  Ensxire  refuge  user  safety. 

On  many  refuges,  the  Service  policy 
of  adopting  State  hunting  and  fishing 
regulations  is  adequate  in  meeting  these 
objectives.  On  other  refuges,  it  is 
necessary  to  supplement  State 
regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  the 
Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Statutory  Authority." 
The  Service  issues  refuge-specific 
hunting  and  fishing  regulations  when 
opening  a  national  wildlife  refuge  to 
either  migratory  game  bird  hunting, 
upland  game  hunting,  big  game  hunting 
or  ^>ort  fishing.  These  r^ulations  list 
the  wildlife  species  that  may  be  hunted 
or  are  subject  to  sport  fishing,  seasons, 
bag  limits,  methods  of  hunting  or 
fishing,  descriptions  of  open  areas,  and 
other  provisions  as  appropriate. 
Previously  issued  refikge-specific 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
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promulgated  to  standardize  and  clarify 
the  existing  language  of  these 
regulations. 

With  the  passage  of  Public  Law  102- 
402,  the  Rock]^  Mountain  Arsenal 
National  Wildlife  Refuge  Act  of  1992 
(Act),  the  Service  will  establish  a  refuge 
over  what  was  previously  a  Department 
of  Defense  (Army)  military  installation, 
but  only  following  toxic  substances 
cleanup. 

Public  Law  102-402  specifies  that  the 
Service  shall  manage  the  area  as  if  it 
were  a  unit  of  the  National  Wildlife 
Refuge  System  during  cleanup  activities 
on  the  Rocky  Mountain  Arsenal 
(Arsenal).  The  Service  amends  these 
regulations  to  establish  regulatory 
authority  for  these  lands,  before 
establishment  as  a  refuge  and  inclusion 
in  the  System,  in  accordance  with 
Public  Law  102-402.  These  regulations 
will  provide  appropriate  authority  and 
jurisdiction  to  conduct  necessary 
management  actions,  including  law 
enforcement,  at  the  Arsenal. 

In  the  July  21,  1997,  issue  of  the 
Federal  Register  (62  FR  38959-38969) 
the  Service  published  a  proposed 
rulemaking  identifying  the  refuges,  their 
proposed  hunting  and/or  fishing 
programs  and  invited  public  comment. 
The  Service  received  die  following 
comments  based  on  the  proposed  rule: 

The  Animal  Protection  Institute,  a 
national  animal  advocacy  organization 
with  more  than  75,000  members, 
submitted  the  following  comments: 
Refuges  were  established  by  Theodore 
Roosevelt  in  1903  to  protect  wildlife 
and  their  habitats.  As  sanctuaries  for 
rare,  threatened  and  endangered 
species,  the  System  provides  some  of 
the  last  undisturbed  habitat  for  recovery 
of  endangered  species.  Hunting  is 
incompatible  with  these  goals,  as  it  is 
both  disruptive  and  poses  a  danger  to 
non-target  wildlife.  The  System  harbors 
168  threatened  or  endangered  species, 
although  60  p>ercent  of  refuges  support 
activities  harmful  to  wildlife,  according 
to  siuveys  conducted  by  the  Service  and 
the  General  Accounting  Office. 

The  comments  went  on  to  state:  The 
majority  of  people  who  visit  refuges  do 
so  to  observe  wildlife  and  enjoy  nature. 
According  to  the  Service,  of  the  30 
million  people  who  visited  refuges  last 
year,  21  million  visited  for  wildlife 
observation  and  "just  to  experience 
nature,"  while  only  1.4  million  visited 
to  hunt.  Clearly,  non-consumptive  users 
of  the  System  far  outweigh  consiunptive 
users.  Hunters  already  have  access  to 
millions  of  acres  of  public  lands  outside 
the  refuges  for  their  activities.  Hikers, 
bird  watchers,  campers  and 
photographers  should  not  have  to  fear 
the  dangers  of  a  stray  bullet  as  they 


enjoy  our  public  lands  or  witness  the 
maiming  of  the  very  wildlife  they  have 
come  to  see.  The  Service  should  manage 
the  System  to  carry  out  its  stated 
mission — to  protect  wildlife  and 
wildlife  habitat  and  to  offer  people  an 
opportunity  to  enjoy  nature  and 
disallow  hunting  on  all  refuges  as  the 
practice  runs  contrary  to  these  goeds. 

The  Service  received  over  2,300 
signed  resolutions  and  fourteen 
additional  letters  with  similar  concerns 
as  those  expressed  by  the  Animal 
Protection  Institute,  and  one  individual 
letter  in  support  of  hunting  on  refuges. 

The  Service  reviewed  the  above 
comments  regarding  a  proposed  closure 
to  hunting,  trapping  and/or  fishing  on 
refuges.  Throughout  its  history,  the 
System  has  experienced  misconceptions 
about  the  purpose,  mission,  statutory 
authorities  and  appropriate  public  uses. 
The  Service  considers  annually  a  wide 
range  of  alternatives  at  each  refuge 
while  trying  to  improve  upon 
consumptive  use  programs  with  a 
minimum  impact  to  bird  watchers, 
photographers,  sportsmen,  and  general 
refuge  users. 

In  accordance  with  Executive  Order 
12996  (Management  and  Public  Use  of 
the  National  Wildlife  Refuge  System), 
the  conservation  mission  and  first 
obligation  of  the  System  is  to  preserve 
a  national  network  of  lands  and  waters 
for  the  conservation  and  management  of 
fish,  wildlife,  and  plant  resources  of  the 
United  States  for  the  benefit  of  present 
and  future  generations.  However,  the 
Service  recognizes  wildlife-dependent 
recreational  activities,  when  compatible 
with  the  purposes  for  which  a  rehige 
was  established,  as  priority  general 
public  uses  within  the  System.  In 
particular,  the  Service  especially 
recognizes  compatible  hunting,  fishing, 
wildlife  observation,  photography,  and 
environmental  education  and 
interpretation. 

Himting  and  fishing  on  refuges  is 
specifically  authorized  by  the  National 
Wildlife  Refuge  System  Administration 
Act  and  is  an  acceptable,  traditional 
form  of  wildlife-dependent  recreation 
that  is  used  as  a  management  tool  to 
manipulate  wildlife  population  levels. 
We  conduct  recreational  hunting  and 
fishing  today  within  limits  purposefully 
developed  to  ensure  the  long-term 
welfare  and  status  of  several  animal 
populations.  Harvests  on  refuges 
constitute  a  very  small  part  of  the 
overall  harvest  of  aninials  in  the  United 
States.  In  the  case  of  waterfowl,  the 
annual  refuge  harvest  is  about  2-5 
percent  of  the  national  total  harvest 
Sport  harvest  management  has  achieved 
a  high  degree  of  scientific  rigor  and 
people  throughout  the  world  regard  the 


Refuge  System  as  a  leader  in  scientific 
harvest  management. 

Refuges  provide  free  or  low  cost 
hunting  opportunity  to  hunters  luiable 
to  afford  the  escalating  costs  to  hunt  on 
private  lands.  Hunters  alone,  have 
bought  more  than  $400  million  in 
Federal  "Duck  Stamps"  since  1934, 
sufficient  to  purchase  nearly  one-third 
of  all  refuges  outside  Alaska — some  4 
million  acres.  Refuges  also  serve  as  a 
focal  point  for  sportsmen  education  and 
the  development  of  ethical  behavior. 

The  Service  also  received  a  request  on 
the  behalf  of  The  Fund  for  Animals  to 
extend  the  comment  period  on  the 
proposal  to  permit  bison  hunting  on  the 
National  Elk  Refuge.  The  Service  has 
agreed  to  extend  the  comment  period  to 
Sieptember  19,  1997  on  that  particular 
issue  and  has  deleted  that  amendment 
from  these  regulations. 

This  rule  is  effective  upon 
publication.  The  Service  has  determined 
that  any  further  delay  in  implementing 
these  refuge-specific  hunting  and  sport 
fishing  regulations  would  not  be  in  the 
public  interest  in  that  it  would  hinder 
the  effective  planning  and 
administration  of  the  hunting  and 
fishing  programs.  Tbe  Service  received 
public  conunent  on  these  proposals 
during  the  30-day  comment  period.  An 
additional  30  day  delay  would 
jeopardize  holding  the  hunting  and/or 
fishing  programs  this  year,  or  shorten 
their  duration  and  thereby  lessen  the 
management  effectiveness  of  this 
regulation.  Therefore,  the  Service  finds 
good  cause  to  make  this  rule  effective 
upon  publication  (5  U.S.C.  553(d)(3)). 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  section  4(d)(lXA) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  System  for 
any  purpose,  including  but  not  limited 
to,  hunting,  fishing  and  public 
recreation,  accommodations  and  access, 
when  he  determines  that  uses  are 
compatible  with  the  major  purpose(s) 
for  which  the  area  was  established. 

The  Refuge  Recreation  Act  (RRA) 
authorizes  the  Secretary  to  administer 
areas  within  the  System  for  public 
recreation  as  an  appropriate  incidental 
or  secondary  use  only  to  the  extent  that 
it  is  practicable  and  not  inconsistent 
with  the  primary  purpose(s)  for  which 
the  areas  were  established.  The 
NWRSAA  and  the  RRA  also  authorize 
the  Secretary  to  issue  regulations  to 
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cany  out  the  purposes  of  the  Acts  and 
regulate  uses. 

The  Service  develops  hunting  and 
sport  fishing  plans  for  each  existing 
refuge  before  opening  it  to  hunting  or 
fishing.  In  many  cases,  we  develop 
lefuge-specific  regulations  to  ensure  the 
compatibility  of  the  programs  with  the 
purposes  for  which  the  refuge  was 
established.  Initial  compliance  with  the 
NWRSAA  and  the  RRA  has  been 
ensured  for  hunting  and  sport  fishing  on 
newly  acquired  refiiges  through  an 
interim  determination  of  compatibility 
made  at  the  time  of  acquisition.  This  has 
ensured  that  the  determinations 
required  by  these  acts  have  been  made 
before  the  addition  of  refuges  to  the  lists 
of  areas  open  to  himting  and  fishing  in 
50  CFR  part  32.  Continued  compliance 
is  ensured  by  the  development  of  long- 
term  hunting  and  sport  fishing  plans 
and  by  anmial  review  of  hunting  and 
sport  fishing  programs  and  regulations. 

In  preparation  Tor  these  openings,  the 
following  documents  are  included  in 
die  refuge's  "openings  package"  for 
Regional  review  and  approval  fixim  the 
Washington  Office:  an  interim  hunting 
and  fishing  management  plan;  an 
environmental  action  memorandum  and 
categorical  exclusion  certification;  a 
Section  7  determination  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  will  have  no  effect,  or  are  not 
likely  to  have  an  adverse  effect,  on 
listed  species  or  critical  habitats;  a  letter 
of  concurrence  bom  the  affected  State; 
interim  compatibility  determination; 
and  refuge-specific  regulations  to 
administer  the  hunting  and/or  fishing 
programs.  Upon  review  of  these 
documents,  the  Service,  acting  for  the 
Secretary,  has  determined  that  the 
opening  of  these  National  Wildlife 
Refuges  to  hunting  and  fishing  is 
compatible  with  the  principles  of  sound 
fish  and  wildlife  management  and 
otherwise  will  be  in  the  public  interest. 

The  following  refuges  establish  new 
hunting  and/or  fishing  openings:  Rocky 
Mountain  Arsenal.  Colorado;  Ten 
Thousand  Islands  National  Wildlife 
Refuge,  Florida;  Black  Bayou  Lake 
National  Wildlife  Refuge,  Louisiana; 
Fort  Niobrara  National  Wildlife  Refuge, 
Nebraska;  and  Balcones  Canyonlands 
National  Wildlife  Refuge,  Texas.  The 
remaining  regulations  represent 
revisions  to  existing  refuge  specific 
regulations. 

m  accordance  with  the  NWRSAA  and 
the  RRA,  the  Service  has  determined 
that  these  openings  are  compatible  and 
consistent  with  the  primary  piuposes 
for  which  the  refuge  was  established. 
The  Service  also  has  determined  that 
funds  are  available  to  administer  the 
program. 


Paperwork  Reduction  Act 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Ecanomic  Efiect 

Service  review  has  revealed  that  this 
rulemaking  will  increase  hunter  and 
angler  visitation  to  the  surrounding  area 
of  the  refuges  before,  during  or  after  the 
recreational  uses,  compared  to  the 
refuge  being  closed  to  these  recreational 
uses. 

These  refuges  generally  are  located 
away  bom  large  metropolitan  areas. 
Businesses  in  the  area  of  the  refuges 
consist  primarily  of  small  family-owned 
stores,  restaurants,  gas  stations  and 
other  small  commercial  enterprises.  In 
addition,  there  are  several  small, 
conunercial  recreational  fishing  and 
himting  camps  and  marinas  in  the 
general  areas.  This  final  rule  will  have 
a  positive  effect  on  such  entities; 
however,  the  amount  of  revenue 
generated  is  not  large. 

Many  area  residents  en)oy  a  rural 
lifestyle  that  includes  frequent 
recreational  use  of  the  atHindant  natural 
resources  of  the  area.  A  high  percentage 
of  the  households  enjoy  hnnting. 
fishing,  and  boating  in  area  wetlands, 
rivers  and  lakes.  Refuge  lands  generally 
were  not  available  for  general  public  use 
before  government  acquisition; 
however,  they  were  fished  and  hunted 
upon  by  friends  and  relatives  of  the 
landowners,  and  some  were  under 
commercial  hunting  and  fishing  leases. 
Many  nearby  residents  also  participate 
in  odier  forms  of  non-consumptive 
outdoor  recreation,  such  as  biking, 
hiking,  camping,  birdwatching, 
canoeing,  and  other  outdoor  sports. 

Economic  impacts  of  refuge  fishing 
and  hunting  programs  on  local 
communities  are  calciUated  bom 
average  expenditures  in  the  "1996 
National  Survey  of  Fishing,  Htmting, 
and  Wildlife- Associated  Recreation".  In 
1996,  39  million  U.S.  residents  16  years 
old  and  older  hunted  and/or  fished. 
More  specifically,  35.2  million  fished 
and  14  million  hunted.  Those  who  both 
fished  and  hunted  account  for  the  10.2 
million  overage.  Nationwide 
expenditures  by  sportsmen  totaled  $72 
billion.  Trip-related  expenditures  for 
food,  lodging,  and  transportation  were 
$14  billion  or  19.4  percent  of  all  fishing 
and  hunting  expenditures;  equipment 
expenditiues  amounted  to  $44.2  billion, 
or  61.4  percent  of  the  total;  other 
expendittues  such  as  those  for 
magazines,  membership  dues, 
contributions,  land  leasing,  ownership, 


licenses,  stamps,  tags,  and  {>ennits 
accounted  for  $13.8  billion,  or  19.2 
percent  of  all  expenditures.  Overall, 
anglers  spent  an  average  of  $41  per  day. 
For  each  day  of  hunting,  migratory  bird 
hunters  spent  an  average  of  $33,  upland 
game  hunters  an  average  of  $20,  and  big 
game  hunters  averaged  spending  $40. 

At  these  72  National  Wildlife  Refuges 
included  in  this  final  regulation, 
776,000  anglers  are  estimated  to  spend 
$31.8  million  annually  in  pursuit  of 
their  sport,  while  approximately 
380,000  hunters  will  spend  $12.5 
million  annually  hunting  on  the  refuges. 
While  many  of  diese  anglers  and 
hunters  already  make  such  expenditures 
before  the  refuge  opening,  some  of  these 
additional  expenditures  directly  are  due 
to  the  land  now  being  open  to  the 
general  public. 

This  rulemaking  will  have  a  small  but 
positive  impact  on  local  economies  by 
increasing  visitation  and  expenditures 
in  the  surrounding  area  of  the  refuges. 
The  Service  has  determined  that  this 
rulemaking  would  not  have  a  significant 
effisct  on  a  substantial  number  of  small 
entities  in  the  area,  such  as  businesses, 
organizations  and  governmental 
jurisdictions,  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.).  This  rulemaking  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

QTil  Justice  Reform 

The  Department  has  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Environmental  Considerations 

The  Service  ensures  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4332(C)) 
when  developing  hunting  and  sport 
fishing  plans,  and  the  determinations 
required  by  ^lEPA  are  made  before  the 
addition  of  refuges  to  the  lists  of  areas 
open  to  hunting  and  fishing  in  50  CFR 
part  32.  The  changes  in  hunting  and 
fishing  herein  were  reviewed  with 
regard  to  Section  7  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543)  and  found  to  either  have  no  affect 
on  or  are  not  likely  to  adversely  affect 
listed  species  or  critical  habitat  The 
amendment  of  refuge-specific  hunting 
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and  fishing  regulations  are  subject  to  a 
categorical  exclusion  from  the  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  a  particular  national 
wildlife  refuge.  The  Service  exclusion 
fbimd  at  516  DM  6,  App.  1.4B(5)  is 
employed  here  as  these  amendments  are 
considered  "[m]inor  changes  in  the 
amoimts  or  types  of  public  use  on  FWS 
or  State-managed  lands,  in  accordance 
with  regulations,  management  plans, 
and  procedures."  These  refuge-specific 
hunting  and  fishing  regtilations  simply 
qualify  or  otherwise  define  a  hunting  or 
fishing  activity,  for  purposes  of  resource 
management  These  documents  are  on 
file  in  Sorvice  offices  and  may  be 
viewed  by  contacting  the  primary 
author  noted  below.  Individual  refuge 
headquarters  also  retain  information 
regarding  hunting  and  fishing  permits 
and  the  conditions  that  apply  to  refuge 
hunts,  sport  fishing  activities,  and  maps 
of  their  respective  areas.  You  may  also 
obtain  information  bom  the  regional 
offices  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  WUdlife,  U.S.  Fish  and  Wildlife 
Service.  Eastside  Federal  Complex, 
Suite  1692,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
Telephone  (503) 231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director — ^Refuges  and  Wildlife 
U.S.  Fish  and  Wildlife  Service.  Box 
1306,  Albuquerque,  New  Mexico  87103; 
Telephone  (505)  766-1829. 

Re^on  3 — Illinois,  Indiana.  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111;  Telephone  (612)  725- 
3507. 

Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  Tennessee, 
South  Carolina,  Pu«lo  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345;  Telephone  (404)  679-7152. 

Region  5--Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director — 
Refuges  and  Wildlife,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  Telephone  (413)  253-8550. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota. 


South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  WildUfe,  U.S.  Fish  and  Wildlife 
Service,  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303) 236-8145. 

Region  7 — Alaska.  Assistant  Regional 
Directoi^-Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Primary  Author  Stephen  R.  Vehrs, 
Division  of  Refuges,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
20240,  is  the  primary  author  of  this 
rulemaking  dociunent 

List  of  Subjects 

50  CFR  Part  25 

Administrative  practice  and 
procedure.  Concessions,  Reporting  and 
recordkeeping  requirements,  Safety, 
Wildlife  refuges. 

50  CFB  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges.  * 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  amends  Title  50, 
Chapter  I,  subchapter  C  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  2&-(AMENDED] 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Aothoritjr:  5  U.S.C  301;  16  U.S.C  460k. 
664,  668dd,  and  715i,  3901  et  seq.;  and  Pub. 
L.  102-402,  106  SUt  1961. 

2.  Amend  §  25.11  by  revising 
paragraph  (a)  to  read  as  follows: 

f2S.11    PucpoM  of  regulatkNis. 

(a)  The  regulations  in  this  subchapter 
govern  general  administration  of  imits 
of  the  National  Wildlife  Refuge  System, 
public  notice  of  changes  in  U.S.  Fish 
and  Wildlife  Service  policy  regarding 
Refuge  System  imits,  issuance  of 
permits  required  on  Refuge  System 
units  and  other  administrative  aspects 
involving  the  management  of  various 
units  of  the  National  Wildlife  Refuge 
System.  The  regidations  in  this 
subchapter  apply  to  areas  of  land  and 
water  held  by  the  United  States  in  fee 
title  and  to  property  interests  in  such 
land  and  water  in  less  than  fee, 
including  but  not  limited  to  easements. 
For  areas  held  in  less  than  fee,  the 
regulations  in  this  subchapter  apply 
only  to  the  extent  that  the  property 
interest  held  by  the  United  States  may 
be  affected.  The  regulations  in  this 
subchapter  also  apply  to  and  govern 
those  areas  of  the  Rocky  Mountain 
Arsenal  over  which  management 


responsibility  has  been  transferred  to 
the  U.S.  Fish  and  Wildlife  Service  under 
the  Rocky  Mountain  Arsenal  Act  of 
1992  (Pub.  L.  102-402, 106  Stat  1961), 
before  their  establishment  as  a  refuge 
and  inclusion  in  the  National  Wildlife 
Refuge  System. 


PART  32— [AMENDED] 

3.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Anthortty:  5  U.S.C  301;  16  U.S.C  460k. 
664,  668dd.  and  715L 

132.7    [Amandwq 

4.  Amend  §  32.7  by  removing  the 
listing  of  "Kesterson  National  Wildlife 
Refuge"  from  the  State  of  California;  by 
adding  the  alphabetical  listings  of 
"Rocli^  Mountain  Arsenal"  to  the  State 
of  Colorado,  "Ten  Thousand  Islands 
National  Wildlife  Refuge"  to  the  State  of 
Florida,  "Black  Bayou  Lake  National 
Wildlife  Refuge"  to  the  State  of 
Louisiana,  "Fort  Niobrara  National 
Wildlife  Refuge"  to  the  State  of 
Nebraska,  "Balcones  Canyonlands 
National  Wildlife  Refuge"  to  the  State  of 
Texas,  "Leopold  Wetland  Management 
District"  to  the  State  of  Wisconsin;  and 
by  revising  the  listing  of  "Wauby 
National  Wildlife  Refuge"  under  the 
State  of  South  Dakota  to  read  "Waubay 
National  Wildlife  Refuge". 

5.  Amend  §  32.20  Alabama  by 
revising  paragraphs  B.  and  D.  of  Eufeula 
National  Wildlife  Refuge  to  read  as 
follows: 


132.20 


Eu£auU  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  Hunters 
may  hiut  rabbit  and  squirrel  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 
*        •        •        •        * 

D.  Sport  Fishing.  Anglers  may  fish, 
frog  and  trap  turtles  on  designated  areas 
of  the  refuge  subject  to  State  fishing 
regulations  and  the  following 
conditions: 

1.  Fishing,  frogging  and  tiulle 
tr^ping  open  year-round  in  all  waters 
contiguous  with  the  Walter  F.  George 
Reservoir.  Bank  fishing  permitted 
during  daylight  hours  only. 

2.  Fishing,  including  bow  fishing, 
permitted  in  impounded  refuge  waters 
from  March  1  tluough  October  31, 
during  daylight  hours. 
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3.  Creel,  possession,  and  size  limit  for 
Walter  F.  George  Reservoir  apply  to  all 
impounded  refuge  waters. 

•  •         •        •        • 

6.  Amend  §  32.22  Arizona  by  revising 
paragraphs  A.4.,  A.6.,  A.9.  and  A.13.,  by 
removing  paragraph  B.3.,  redesignating 
paragraphs  B.4.,  B.5.  and  B.6.  as 
paragraphs  B.3..  B.4..  B.5.  respectively, 
and  revising  them,  by  revising 
paragraph  D.l.  and  removing  paragraph 
D.2.  of  Cibola  National  Wildlife  Refuge 
to  read  as  follows:  -•- 

132.22    Arizoiw. 

•  •         •         •         • 

CiboU  Natioiud  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 


4.  Hunters  must  pay  a  hunt  fse  in  a 

portion  of  the  refuge.  Consult  refuge 
hunting  leaflet  for  location. 

6.  Himting  in  a  portion  of  farm  unit 
2  closes  at  12  p.m.  each  day.  Consult 
refuge  hunting  leaflet  for  location. 

•  •         •        •        • 

9.  Waterfowl  hunting  requires  the  use 
of  decoys  on  form  unit  2.  liaily  removal 
of  decoys  from  the  refuge  required. 

•  •        •        •        • 

13.  The  Hart  Mine  Marsh  Area  opens 
to  hunting  only  between  10  a.m.  and  3 
p.m.  daily,  during  goose  season. 

B.  Upland  Game  Hunting.  •  •  • 

3.  Hunters  may  himt  cottontail  rabbit 
from  September  1  through  the  last  day 
of  the  respective  State's  quail  season. 

4.  During  the  Arizona  waterfowl 
season,  hiuiters  may  not  hunt  quail  and 
rabbit  in  Farm  Unit  2  until  12  p.m.  each 
day. 

5.  Hunters  may  not  hunt  within  50 
yards  of  any  road  or  levee. 

•  •         *         •        • 

D.  Sport  Fishirte.'  *  * 

1.  Anglers  may  nsh  and  frog  in  Cibola 
Lake  only  from  March  1 5  through  Labor 
Day. 

•  •         *        •        • 

7.  Amend  §32.23  Arkansas  by  adding 
paragraph  D.3.  of  Holla  Bend  National 
Wildlife  Refuge  to  read  as  follows: 

$32.23    Arliansar 


HoUa  Bend  National  Wildlife  Refuge 

•        •        •        •        • 

D.  Sport  Fishing.  •  *  * 

3.  Anglers  may  Dowfish  only  from 
August  1  through  August  31  subject  to 
State  bowfishing  regulations.  Only 
bowfishing  equipment  permitted. 
Anglers  may  not  use  broad  heads,  field 
points,  or  metal  arrows. 


8.  Amend  §  32.24  California  by 
removing  Kesterson  National  WUdlife 
Refuge:  by  revising  paragraphs  A.I., 
A.2..  A.3.,  A.4.,  and  by  adding 
paragraphs  A.6.,  A.7.  and  A.8.  of  San 
Luis  National  Wildlife  Refuge  to  read  as 
follows: 

$32.24    CatifomiA 

•  •         •        •        • 

San  Lois  National  WildliiiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  •  • 

1.  Himters  may  use  only  portable 
blinds  and  temporary  blinds 
constructed  of  natural  materials  in  the 
free-roam  hunting  area. 

2.  Hunters  must  remove  all  portable 
blinds,  decoys,  and  other  personal 
equipment  from  the  refuge  following 
each  day's  hunt. 

3.  Hunters  may  snipe  hunt  only 
within  the  free-roam  portion  of  the  San 
Luis  unit's  waterfowl  hunting  area. 
Snipe  hunters  may  only  possess  and  use 
nontoxic  shot. 

4.  In  areas  whdre  the  refuge  limits 
hunter  numbers  through  a  daily  permit 
process,  hunters  may  not  possess  more 
than  25  shells  while  in  the  field. 


6.  Hunters  may  not  transport  loaded 
firearms.  This  includes  walking  or 
bicycling  between  parking  areas  and 
spaced  blind  areas,  or  while  traveling  in 
a  boat  under  power. 

7.  Refuge  restricts  hunters,  in  the 
spaced  blind  area,  to  their  original 
assigned  blind  except  when  they  are 
placing  decoys,  traveling  to  and  from 
the  parking  area,  retrieving  downed 
birds,  or  when  shooting  to  retrieve 
crippled  birds. 

8.  Access  to  Salt  Slough  Unit  free- 
roam  hunting  area  is  by  boat  only  with 
a  maximum  speed  limit  of  5  mph. 
Prohibited  boats  include  air-thrust  and/ 
or  inboard  water-thrust  types. 

•  •      ^«        •        • 

9.  Amend  §  32.25  Colorado  by 
removing  and  reserving  the  text  of 
paragraph  D.  of  Alamosa  National 
Wildlife  Refuge;  by  revising  paragraph  D 
of  Arapaho  National  Wildlife  Refuge;  by 
revising  paragraphs  A.,  B.,  C,  and  D.  of 
Browns  Park  National  Wildlife  Refuge; 
by  adding  the  alphabetical  listing  of 
Riixicy  Mountain  Arsenal  to  read  as 
follows: 

$32.25    Colorada 

•  •        •        •        • 

Alamosa  National  Wildlife  Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  [Reserved) 


Arapaho  Natimul  WUdlife  Refuge 

•        •        •        •        • 

D.  Sport  Fishing.  Anglers  may  fish  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Anglers  may  not  fish  between  Jime 
1  and  July  31  each  year. 

2.  Anglers  may  fish  only  during 
daylight  hours. 

Browns  Park  National  Wildlife  Refuge 

A.  Htxnting  of  Migratory  Game  Birds. 
Huntera  may  hunt  geese,  ducks,  coots, 
and  mourning  doves  only  in  designated 
areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  cottontail  rabbits  only  in 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  mule  deer  and  elk  only  in 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Anglers  may  fish 
only  in  designated  areas  of  the  refuge. 

Rocky  Mountain  Arsonal 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  Anglers  may  fish 
only  in  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Refuge  fishing  permit  required. 

2.  Fishing  permitted  only  from 
sunrise  to  sunset  bom  April  15  through 
October  15  aimually. 

3.  Catch  and  release  only  fishing. 

4.  Additional  refuge  regulations  listed 
in  refuge  fishing  regulations  leaflet  and 
fishing  permits. 

10.  Amend  §  32.28  Florida  by  revising 
paragraph  D.  of  Cedar  Keys  National 
Wildlife;  by  revising  paragraph  D.  of  ).N. 
"Ding"  Darling  National  Wildlife 
Refuge;  by  revising  paragraph  D.  of 
Lower  Suwannee  National  Wildlife 
Refuge;  by  revising  paragraph  A.  of  St. 
Maries  National  WildlifiB  Refuge;  and  by 
adding  the  alphabetical  listing  of  Ten 
Thousand  Islands  National  Wildlifia 
Refuge  to  read  as  follows: 

$32.28    Florida. 


Cedar  Keys  National  Wildlife  Refuge 

•        •        •        •        • 

D.  Sport  Fishing.  Anglen  may  fish  in 
salt  water  year  roiud  in  accordance 
with  State  regulations  subject  to  the 
following  condition: 

1.  A  300  foot  buffer  zone  beginning  at 
mean  high  tide  line  and  extending  into 
the  waters  around  Seahorse  Key  will  be 
closed  to  all  public  entry  frxun  March  1 
through  Jime  30. 
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J.  N.  "Ding"  Darling  National  WUdlife 
Refuge 

•         •         •         *         • 

D.  Sport  Fishing.  Anglera  may  fish 
and  crab  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Fishing  permitted  in  refuge  waters 
except  in  areas  designated  as  "closed  to 
public  entry,"  and  the  Mangrove  Head 
Pond,  Tower  Pond,  and  Tarpon  Bay 
Slough  at  the  Bailey  Tract. 

2.  Crabbing  permitted  in  refuge  waters 
except  in  areas  designated  as  "closed  to 
public  entry." 

3.  Anglers  may  not  take  horseshoe 
crabs,  stone  crabs,  or  spider  crabs. 

4.  Anglers  may  not  take  blue  crabs  for 
commercial  purposes. 

5.  Anglers  may  take  blue  crabs  along 
the  Wildlife  Drive  only  with  the  use  of 
dip  nets.  Anglers  may  not  use  lines, 
traps,  or  bait  on  or  within  150  feet  of  the 
Wildlife  Drive. 

6.  Anglers  may  use  baited  lines  and 
traps  within  refuge  waters  if  such 
devises  are  continuously  attended/ 
monitored  and  removed  at  the  end  of 
each  day.  Attended/monitored  means 
that  all  devices  used  in  the  capture  of 
blue  crabs  must  be  within  the 
immediate  view  of  the  sport  crabber. 

7.  E)aily  limit  of  blue  crabs  is  20  per 
person  of  which  no  more  that  10  shall 
be  females. 


Lower  Suwannee  National  WUdlife 
Refuge 

•  •        •        •        • 

D.  Sport  Fishii^.  Anglers  may  fish  in 
accordance  with  State  regulations 
subject  to  the  foUowing  conditions: 

1.  Anglen  may  take  game  and 
nongame  fish  only  with  pole  and  line  or 
rod  and  reel. 

2.  Anglers  may  not  take  turties  and 
frogs. 

3.  Anglers  may  not  use  boats  in  refuge 
ponds.  Boats  may  not  be  left  on  the 
refuge  overnight 

•  •        •        •        • 

SL  Marks  Natimial  WUdlife  Reftige 

A.  Hunting  ofMig^xtory  Game  Birds. 
Hunters  may  hunt  ducks  and  coots  in 
designated  areas  of  the  refiige  subject  to 
the  following  condition:  Permits 
required. 

•  •        •        •        • 

Tea  Thousand  Islands  National 
WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits 
required. 


B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

11.  Amend  §  32.29  Georgia  by  revising 
paragraph  D.l.  of  Blackboard  Island 
National  Wildlife  Refuge;  by  revising 
paragraphs  D.l.  and  D.3.  of  Harris  Neck 
National  Wildlife  Refuge;  and  by 
revising  paragraph  C.  of  Piedmont 
National  Wildlife  Refuge  to  read  as 
follows: 

$32,29    Qaorgia. 


Blackbeard  Island  National  WUdlife 
Refuge 


D.  Sport  Fishing.  *  *  • 

1.  Anglen  may  fish  in  freshwater 
year-round  from  sunrise  to  sunset, 
except  during  managed  deer  hunts. 

•        *        *        •        • 

Harris  Neck  National  WUdlife  Refuge 


D.  Sport  Fishing.  •  •  • 

1.  Anglen  may  fish  in  freshwater 
year-rotmd  from  sunrise  to  sunset, 
except  during  managed  deer  hunts. 

*  •        •        *        * 

3.  Anglen  may  use  the  Barbour  River 
public  boat  ramp  as  public  access  year- 
round  from  4:00  a.m.  to  12:00 
p.m.(midnight),  daily.  However,  anglen 
may  not  use  the  Barbour  River  public 
boat  ramp  as  access  from  12:00 
p.m.(midnight)  to  4:00  a.m.,  daUy. 

Piedmmrt  National  WUdlife  Refiige 

*  *        •        •        • 

C.  Big  Game  Hunting.  Hunten  may 
hunt  white-tailed  deer  and  turkey  on 
designated  areas  of  the  refuge  subject  to 
the  foUowing  condition:  Permits 
required. 

12.  Amend  §  32.30  Hawaii  by  revising 
paragraph  C.  of  Hakalau  Forest  National 
WUdlife  Refuge  to  read  as  foUows: 

$32.30    Hawai. 

*  •        •        •        • 

HakalMi  Forest  NatiMul  WiMUfe 


C.  Big  Gam6  Hunting.  Hunten  may 
hunt  feral  pigs  and  feral  cattle  on 
designated  areas  of  the  refuge  sul^ect  to 
the  foUowing  condition: 

1.  Hunten  must  have  reservations  or 
permits  to  access  the  refuge  from 
Keanakolu  Road. 
•        •        •        •        * 

13.  Amend  §  32.32  Illinois  by  revising 
paragraphs  A.  and  B.,  by  revising  the 
introductory  text  of  paragraph  C4)y 


revising  paragraph  C.  3.  by  adding 
paragraph  C.5.,  by  revising  the 
introductory  text  of  paragraph  D.  and 
paragraphs  D.l.,  D.2.,  D.3.,  D.4.  and  D.5. 
of  Crab  Orchard  National  WUdlife 
Refuge;  by  revising  paragraphs  A.I., 
A.2.,  A.3.  and  the  introductory  text  of 
paragraph  B.  of  Cypress  Creek  National 
WUdlife  Refuge;  by  adding  paragraphs 
A.I.,  A.2.,  Cl..  and  D.4.  of  Emiquon 
National  Wildlife  Refuge  to  read  as 
follows: 

$32.32    Illinois. 

•  '*••• 

Crab  Orchard  National  WUdlife  Refuge 

•  •        •        •        • 

A.  Hunting  of  Migratory  Birds. 
Hunten  may  hunt  waterfowl  on 
designated  areas  of  the  refuge  in 
accordance  with  posted  regulations  and 
subject  to  the  foUowing  conditions. 

1.  Hunten  may  hunt  waterfowl,  by 
daUy  permit  drawing,  on  the  controlled 
areas  of  Grassy  Point,  CartervUle,  and 
Greenbriar  land  areas,  plus  Orchard, 
SawmiU,  Turkey,  and  Grassy  islands, 
from  one-half  hour  before  sunrise  to 
posted  closing  times  each  day  during 
the  goose  season.  Huntera  may  hunt 
waterfowl  in  these  areas,  including  the 
lake  shoreline,  only  bom  existing  refuge 
blinds  during  the  goose  season. 

2.  Waterfowl  huntws  outside  the 
controUed  goose  hunting  areas  may  use 
only  portable  or  temporary  blinds. 
Biinc^  must  be  a  nrinimnm  of  200  yards 
apart  and  removed  or  dismantied  at  the 
end  of  each  day's  himt 

3.  Goose  huntera  outside  the 
controUed  goose  hunting  area  on  Crab 
Orchard  Lake  must  hunt  bom  a  blind 
that  is  on  shore  or  anchored  a  minimum 
of  200  yards  away  from  any  shoreline. 

4.  Hunten  may  possess  and  use  only 
nontoxic  shot  whUe  hunting  migratory 
game  bird  species. 

B.  Upland  Game  Hunting.  Hunten 
may  hunt  upland  game  on  designated 
areas  of  the  refrige  in  accordance  with 
posted  regulations  and  subject  to  the 
foUowing  conditions: 

1.  Upland  game  hunting  prohibited  in 
the  controlled  goose  hunting  areas 
during  the  goose  hunting  season,  except 
furbearer  hunting  permitted  from  sunset 
to  sunrise. 

2.  Hunten  may  not  use  rifles  or 
handguns  with  ammunition  larger  than 
.22  caliber  rim  fire,  except  they  may  use 
black  powder  firearms  up  to  and 
including  .40  caliber. 

3.  Hunten  may  possess  and  use  only 
nontoxic  shot  while  hunting  aU 
permitted  species  except  wild  tiukey. 
Himters  may  possess  and  use  lead  shot 
for  hunting  wild  turkey. 
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C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  in  accordance  with 
posted  regulations  and  subject  to  the 
following  conditions: 

•  •        •        •        • 

3.  Hunters  may  iK>t  hunt  deer  in  the 
controlled  goose  hunting  areas  during 
the  goose  hunting  season. 

•  *        *        •        • 

5.  Permitted  hunters  may  use  center 
fire  ammunition  for  handgun  deer 
hunting  during  the  handgun  deer 
season. 

D.  Sport  Fishing.  Anglers  may  fish  on 
designated  areas  of  the  refuge  in 
accordance  with  posted  regulations  and 
subject  to  the  following  conditions: 

1.  Crab  Orchard  Lake— west  of  Wolf 
Creek  Road — Anglers  may  fish  from 
boats  all  year.  Anglers  must  remove  trot- 
lines/jugs  from  siuirise  until  sunset  from 
Memorial  Day  through  Labor  Day;  east 
of  Wolf  Creek  Road,  and  anglers  may 
fish  from  boats  March  15  through 
September  30.  Anglers  may  fish  all  year 
at  the  Wolf  Creek  and  Route  148 
causeviray  areas.  Anglers  must  check  and 
remove  fish  bom  all  jugs  and  trot  lines 
daily.  It  is  illegal  to  use  stakes  to  anchor 
any  trot-lines;  they  must  be  tagged  with 
angler's  name  and  address.  Anglers  may 
use  all  noncommercial  fishing  methods 
except  they  may  not  use  underwater 
breathing  apparatus.  Anglers  may  not 
use  jugs  or  trot-lines  %vith  any  flotation 
device  that  has  previously  contained 
any  petroleum-based  materials  or  toxic 
substances.  Anglers  must  attach  a 
buoyed  device  that  is  visible  on  the 
water's  surface  to  all  trot-lines. 

2.  A-41,  Bluegill,  Blue  Heron. 
Managers,  Honkers,  and  Visitors  Ponds: 
Anglers  may  fish  only  from  sunrise  to 
sunset  March  15  through  September  30. 
Anglers  may  not  use  boats  or  flotation 
devices. 

3.  Anglers  may  not  submerge  any  pole 
or  similar  object  to  take  or  locate  any 
fish. 

4.  Organizers  of  all  fishing  events 
must  possess  a  refuge-issued  permit. 

5.  Anglers  may  not  fish  within  250 
yards  of  an  occupied  waterfowl  himting 
blind. 


CyprvM  Creek  National  WildKfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  •  • 

1.  Site  specific  regulations  apply  to 
dove  hunting  on  sunflower  fields. 

2.  Duck  huntNs  may  not  hunt  on  the 
Bellrose  Waterfowl  Reserve. 

3.  Only  goose  hunters  allowed  in 
Bellrose  Waterfowl  Reserve  following 
the  closure  of  the  regular  duck  hunting 
season.  Special  site  regulations  apply. 


B.  Upland  Game  Hunting.  Himters 
may  hunt  bob-white  quail,  rabbit, 
squirrel,  raccoon,  opossum,  coyote,  red 
fox,  grey  fox  and  turkey  (spring]  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

•  •        •        •        • 

Emiquon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  •    • 

1.  Only  temporary  structures  or  blinds 
constructed  of  native  materials  are 
permitted. 

2.  Hunters  must  remove  boats,  decoys, 
and  portable  blinds  at  the  end  of  each 
day's  hunt. 

•  •        •        •        • 

C.  Big  Game  Hunting.  *   •  • 

1.  Hunters  must  remove  hunting 
stands  at  the  end  of  each  day's  himt. 

D.  Spori  Fishing.  *  *  * 

•  •        •        •        • 

4.  Anglers  may  not  sportfish  in  areas 
open  to  hunting  during  hunting  seasons. 

14.  Amend  §  32.35  Kansas  by 
removing  paragraph  C.2.,  and  by 
revising  paragraph  D.  of  Flint  Hills 
National  Wildlife  Refuge;  by  revising 
paragraph  D.,  of  Kirwin  National 
Wildlife  Refuge;  and  by  revising 
paragraph  D.,  of  Quivira  National 
Wildlife  Refuge  to  read  as  follows: 


S32^ 


Flint  mils  National  Wildlife  Rafiige 

•  *        *        ■        • 

D.  Sport  Fishing.  Anglers  may 
sportfish  on  designated  portions  of  the 
refuge  subject  to  State  r^ulations  and 
any  refuge  specific  regulations  as  listed 
in  the  refuge  brochure. 

Kirwin  National  Wildlife  Refuge 

•  •        •        •        * 

D.  Sport  Fishing.  Anglers  may 
sportfish  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Anglers  may  fish  in  accordance 
with  the  Kirwin  National  Wildlife 
Refuge  Visitor's  Map  and  Guide. 

2.  Anglers  may  not  use  motorized 
vehicles  on  the  ice. 

QaMn  National  WUdlife  Refuge 


Bayou  Lake  National  Wildlife  Refuge;  by 
revising  paragraph  D.3.,  of  Catahoula 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.,  B.,  and  C.  of  D'Arbonne 
Nation^  Wildlife  Refuge;  and  by 
revising  the  introductory  text  of 
paragraphs  A.,  B..  and  C.  of  Upper 
Oiiachita  National  Wildlife  Refuge  to 
read  as  follows: 

S32.37    Loutoiana. 


D.  Sport  Fishing.  Anglers  may 
sportfish  on  designated  portions  of  the 
refuge  subject  to  State  regulations  and 
any  refuge  specific  regulations  as  listed 
in  the  refuge  brochure. 

IS.  Amend  §  32.37  Louisiana  by 
adding  the  alphabetical  listing  of  Black 


Black  Bayou  Lake  National  WUdlife 
Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Anglers  may  fish  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Anglers  may  fish  fit>m  sunrise  to 
sunset. 

2.  Anglers  may  not  leave  boats  or 
other  personal  equipment  on  the  rafiige 
overnight  Anglers  may  latrnch  boats 
only  at  designated  sites.  Anglers  may 
not  use  boat  motors  greater  that  50 
horsepower. 

3.  Anglers  may  not  use  trotlines,  limb 
lines,  yo-yos,  traps  or  nets. 

4.  Aiiglers  may  not  take  frogs,  turtles 
and  moUusks. 


Catahoula  National  Wildlife  Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  *  •  • 

•  •        •        •        • 

3.  Cowrpen  Bayou  and  the  HWY  28 
borrow  pits  open  to  fishing  all  year. 

•  •        •        •        • 

D'Arbonne  National  WfldUfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  may  hunt  ducks,  coots,  and 
woodcock  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 

B.  Upland  Game  Hunting.  Himters 
may  hunt  quail,  squirrel,  rabbit,  raccoon 
and  opossum  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 
«        •        *        •        • 

Upper  Ouachita  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots,  and 
woodcock  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 
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B.  Upland  Game  Hunting.  Hunters 
may  hunt  quail,  squirrel,  rabbit,  raccoon 
and  opossum  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 

•  •        •        •        • 

C  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 

•  •        •        *        • 

16.  Amend  §  32.42  Minnesota  by 
revising  paragraphs  A..  B..  and  adding 
paragraph  C.4.  of  Minnesota  Valley 
National  Wildlife  Refuge;  by  revising 
paragraphs  A..  B..  C,  and  D.  of  Morris 
WeUand  Management  District;  by 
removing  paragraph  C.3.  and 
redesignating  paragraphs  C.4.  and  C.5. 
as  paragraphs  C.3.  and  C.4., 
respectively,  and  revising  them  of 
Rydell  National  Wildlife  Refuge  to  read 
as  follows: 


f  32.42 


Minnesota  Valley  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge. 
Permits  are  required  for  special  hunts. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game,  except  for 
fiirbearers  and  crows,  on  designated 
areas  of  the  refuge  consistent  with  state 
regulations,  subject  to  the  following 
conditions: 

1.  Hunters  may  only  use  shotguns  and 
bows  and  arrows  in  designated  areas. 

2.  Hunters  may  only  use  or  possess 
non-toxic  shot. 

C.  Big  Game  Hunting.  •  •  • 
•        •        •        •        • 

4.  Hunters  may  not  use  or  possess 
single  shot  projectiles  (shotgun  slugs,  or 
bullets)  on  the  Soberg  Waterfowl 
Production  Area. 


Morris  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is 
permitted  throughout  the  district  subject 
to  the  following  condition: 

1.  Huntera  may  not  hunt  on 
designated  portions  of  the  Edwards- 
Long  Lake  Waterfowl  Production  Area 
in  Stevens  County. 

B.  Upland  Game  Hunting.  Upland 
game  hunting  is  permitted  throughout 
the  district  subject  to  the  following 
condition: 

1.  Hunters  may  not  hunt  on 
designated  portions  of  the  Edwards- 
Long  Lake  Waterfowl  Production  Area 
in  Stevens  County. 


C.  Big  Game  Hunting.  Big  game 
hunting  is  permitted  throughout  the 
district  subject  to  the  following 
condition: 

1.  Hunters  may  not  hunt  on 
designated  portions  of  the  Edwards- 
Long  Lake  Waterfowl  Production  Area 
in  Stevens  County. 

D.  Sport  Fishing.  Sport  fishing  is 
permitted  throughout  the  district  subject 
to  the  following  condition: 

1.  Anglers  may  not  fish  on  designated 
portions  of  the  Edwards-Long  Lake 
Waterfowl  Production  Area  in  Stevens 
County. 

•  •        *        •        • 

RydeU  National  WUdlife  Refuge 

•  •        •        •        • 

C.  Big  Game  Huntiitg.  •  *  • 

•  •        *        •        • 

3.  Hunters  may  not  construct  or  use 
permanent  blinds,  permanent  platforms, 
or  permanent  ladders.  Hunters  may  use 
portable  stands,  but  must  remove  tiiem 
bom  the  refuge  at  the  end  of  each  day's 
hunt. 

4.  Huntera  who  harvest  deer  in  the 
Special  Permit  Area  must  take  their  deer 
to  the  refuge  check  station. 

•  •        •        •        • 

17.  Amend  §  32.43  Mississippi  by 
revising  paragraphs  A.,  B.,  C,  and  D.,  of 
Noxubee  National  Wildlife  Refuge;  by 
revising  paragraph  A.  of  St.  Catherine 
Creek  National  Wildlife  Refuge;  by 
revising  paragraphs  A.,  B.,  and  C.  of 
Tallahatchie  National  Wildlife  Refuge; 
and  by  revising  paragraph  A.  of  Yazoo 
National  WUdlife  Refuge  to  read  as 
follows: 

132.43    Misslssippt. 


Noxubee  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  may  hunt  waterfowl,  coots,  and 
woodcock  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  quail,  squirrel,  rabbit,  beaver, 
raccoon  and  opossum  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 

C  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  and  turkey  on 
designated  areas  of  the  refuge  subject  to 
the  foUowing  condition:  Permits 
required. 

D.  Sport  Fishing.  Anglers  may  fish  on 
designated  areas  of  the  refuge  subject  to 
the  foUowdng  condition:  Permits 
required. 


SL  Catherine  Creek  National  WUdlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  geese  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  required. 

•  •        •        •        • 

Tallahatchie  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  mourning  doves, 
migratory  waterfowl,  coots,  snipe  and 
woodcock  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  quail,  squirrel,  rabbit,  beaver, 
raccoon  and  opossum  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 

C.  Big  Game  Hunting.  Huntera  may 
hunt  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the 
foUowing  condition:  Permits  required. 

•  •        •        •        • 

Yazoo  National  WUdlife  Refuge 

A.  Hunting  of  Minatory  Game  Birds. 
Hunters  may  hunt  mourning  doves  and 
waterfowl  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Permits  required. 
***** 

18.  Amend  §  32.45  Montana  by 
revising  paragraphs  A.,  B.,  and  D.,  of 
Charles  M.  RusseU  National  WUdlife 
Refuge;  by  revising  paragraph  B.  of 
Hailstone  National  Wildlife  Refuge;  by 
removing  and  reserving  the  text  of 
paragraphs  A.,  B.,  and  C.  of  Halfbreed 
Lake  National  Wildlife  Refuge;  by 
revising  paragraph  C.  of  Lake  Mason 
National  Wildlife  Refuge;  by  revising 
paragraph  D.  of  Swan  River  National 
Wildlife  Refuge;  by  revising  paragraph 
B.  of  UL  Bend  National  Wildlife  Refuge; 
and  by  revising  paragraph  D.  of  War 
Horae  National  WUdlife  Refuge  to  read 
as  foUows: 

132.45    Montana. 


Charles  M.  RusseU  National  WUdlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Refuge  open  to  hunting  of  migratory 
game  birds  in  accordance  with  state  law. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds,  turkey  and  coyote  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition: 

1.  Coyote  hunting  allowed  from  the 
firet  day  of  antelope  rifle  season  through 
March  1  annually. 
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D.  Sport  fishing.  Refuge  open  to  sport 
fishing  in  accordance  with  state  law, 
and  as  specifically  designated  in  refuge 
publications. 

Hailstone  National  Wildlife  Refuge 

•  •        *        •        • 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  birds  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot 

•  •        •        •        • 

Halfbreed  Lake  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 
«        •        •        •        • 

Lake  Mason  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Refuge  open  to 
big  game  hunting  in  accordance  with 
state  law. 


Swan  River  National  Wildlifis  Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  Refuge  open  to  sport 
fishing  in  accordance  with  state  law, 
and  as  specifically  designated  in  refuge 
publications. 

UL  Bend  National  WUdlife  Refuge 

•  *        •        *        • 

B.  Upland  Game  Hunting.  Refuge  is 
open  to  upland  game  hunting  in 
accordance  with  state  laws,  regulations 
and  subject  to  the  following  condition: 

1.  Coyote  hunting  allowed  from  the 
first  day  of  antelope  rifle  season  through 
March  1  annually. 

•  •        •        *        • 

War  Horse  National  WUdlifis  Refuge 

•  •        •        •        * 

D.  Sport  Fishing.  Refuge  open  to  sport 
fishing  in  accordance  with  state  law, 
and  as  specifically  designated  in  refuge 
publications. 

19.  Amend  §  32.46  Nebraska  by 
revising  paragraph  C.  of  Crescent  Lake 
National  Wildlife  Refuge;  by  adding 
alphabetically  Fort  Niobrara  National 
Wildlife  Refuge;  by  revising  paragraph 
D.  of  Valentine  National  Wildlife  Refuge 
to  read  as  follows: 

132.46    Nebraska. 


C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  and  mule  deer  on 
designated  areas  of  the  refuge  pursuant 
to  State  law. 


Fort  Niobrara  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish  on 
designated  portions  of  the  refuge  subject 
to  state  regulations  and  any  specific 
regulations  as  listed  in  refuge 
publications. 

Valentine  National  Wildlife  Refuge 

*        •        •        •        • 

D.  Sport  Fishing.  Anglers  may  fish  on 
designated  portions  of  the  refuge  subject 
to  state  regulations  and  any  specific 
regulations  as  listed  in  refuge 
publications. 

20.  Amend  §  32.47  Nevada  by  revising 
paragraphs  D.l.  D.2.,  and  removing 
paragraph  D.3.,  of  Sheldon  National 
Wildlife  Refuge  to  read  as  follows: 


§32.47    Nevada 


Sheldon  National  WUdlife  Refuge 


Crescent  Lake  National  WUdlife  Refuge 


D.  Sport  Fishing.  •  *  * 

1.  Anglers  may  only  bank  fish,  fish  by 
wading,  use  noiunotorized  boats,  float 
tubes  and  similar  floatation  devices  in 
Big  Springs  Reservoir,  Dufurrena  Ponds, 
and  Catnip  Reservoir.  Anglers  may  not 
fish  from  motorized  boats. 

2.  Only  individuals  12  years  of  age  or 
under,  or  65  years  of  age  or  older,  or 
individuals  who  are  disabled  are 
permitted  to  fish  in  McGee  Pond. 

•        •        •        •        • 

21.  Amend  §  32.49  New/ersey  by 
revising  paragraphs  A.,  C,  and  D.  of 
Wallkill  River  National  Wildlife  Refuge 
to  read  as  follows: 

§32.40    NawJaraay. 


WaUkiU  River  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refuge  subject 
to  the  foUowing  conditions: 

1.  Himters  must  be  in  possession  of 
signed  refuge  hunting  permits  at  all 
times  while  hunting  on  the  refuge. 

2.  Refuge  hunting  regulations,  as 
listed  in  the  hunting  Iraflet  for  Wallkill 
River  National  Wildlife  Refuge,  will  be 
in  affect 


3.  Shotgun  hunters  may  use  or 
possess  only  nontoxic  shot  while 
hunting  migratory  game  birds. 

•  •        •        •        •     , 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  and  wild  turkeys 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  Hunters  must  sign  and  be  in 
possession  of  refuge  hiuiting  permits  at 
all  times  while  hunting  on  the  refuge. 

2.  Refuge  hunting  regulations,  as 
listed  in  die  hunting  leaflet  for  WallkiU 
River  National  Wildlife  Refuge,  will  be 
in  effect 

D.  Sport  Fishing.  Anglers  may 
sportfish  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Anglers  may  fish  from  canoes  or 
cartop  boats  on  the  Wallkill  River. 

2.  Anglers  must  park  in  designated 
parking  areas  if  accessing  the  Wallkill 
River  through  refuge  land. 

3.  Anglers  may  not  take  fit>g8  and/or 
turtles. 

4.  Anglers  may  fish  irova  sunrise  to 
sunset. 

22.  Amend  §  32.55  Oklahoma  by 
revising  paragraph  B.  of  Deep  Fork 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.,  B.,  and  C.  of  Little  River 
National  Wildlife  Refuge;  by  removing 
paragraph  B.3.  of  Optima  National 
Wildlife  Refuge;  by  revising  the 
introductory  text  of  paragraph  B.,  by 
adding  paragraph  B.4.,  by  removing 
paragraphs  C3.and  C.4.,  and 
redesignating  paragraph  C.5.  as 
paragraph  C.3.  of  Tishomingo  National 
Wildlife  Refuge;  by  removing  paragraph 
B.2.,  by  revising  paragraphs  D.l.,  D.2., 
by  removing  paragraph  D.4.,  and 
redesignating  paragraph  D.5.  as 
paragraph  D.4.  of  Washita  National 
Wildlife  Refuge:  and  by  removing 
paragraph  D.4.,  and  redesignating 
paragraphs  D.5.  and  D.6.  as  paragraphs 
D.4.  and  D.5.  of  Wichita  Mountains 
National  Wildlife  Refuge  to  read  as 
follows: 

$32.55    Oklatrama. 

•  *         •         •        • 

Deep  Fork  National  %^dlife  Refuge 

•  •        •        *       .• 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  rabbits  and  squirrels  on 
portions  of  the  refuge  in  accordance 
with  state  hunting  r^ulations  subject  to 
the  following  exceptions  and 
conditions: 

1.  Hunters  may  hunt  squirrels  on 
portions  of  Deep  Fork  National  WUdlife 
Refuge  during  the  state  season  except  it 
is  closed  during  the  first  half  of  archery 
deer  season. 
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2.  Hunters  may  hunt  rabbits  on 
portions  of  Deep  Fork  National  Wildlife 
Refuge  during  the  state  season  except  it 
is  closed  &x)m  the  begirming  of  the 
archery  deer  season  until  after  rifle  deer 
season. 

3.  Hunters  may  only  use  shotguns 
with  non-toxic  shot. 

4.  The  refuge  leaflet  designates  all 
hunting  and  parking  areas. 

•        •        •        •        • 

Utde  River  Natimial  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hiuit  waterfowl  (ducks)  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Prohibited  off-road  vehicle  use. 

2.  Hunters  may  not  build  permanent 
blinds. 

3.  Hunters  may  hunt  only  from  one- 
half  hour  before  sunrise  untU  noon  each 
day. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  squirrel,  rabbit,  tiu-key  and 
raccoon  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Turkey  hunters  must  obtain  permits 
and  pay  fees. 

2.  Prohibited  off-road  vehicle  use. 

3.  Hiuiters  may  hunt  raccoons  only 
during  designated  refuge  seasons. 

4.  Snotgun  hunters  may  not  possess  or 
use  lead  shot. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Hunters  must  obtain  permits  and 
pay  fees. 

2.  ProhibitedLoff-road  vehicle  use. 


Tishomingo  National  WUdlife  Refuge 

•  *        •        •        • 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  quail,  squirrel,  turkey  and 
rabbits  on  the  Tishomingo  Wildlife 
Management  Unit  of  the  refuge  subject 
to  the  following  conditions: 

•  •        •        •        • 

4.  Turkey  hunters  may  only  himt 
during  the  statev«ride  spring  shotgun 
season  and  during  the  tail  archery 
season. 

•  •        •        •        • 

WashiU  National  WUdlife  Refuge 

»        •        •        •        • 

D.  Sport  Fishing.  •  •  • 

1.  Anglers  may  fish  and  frog  only 
fit>m  March  15  through  October  14  on 
the  Washita  River  and  Foss  Reservoir. 
Anglers  may  bank  fish  from  the 
Lakeview  Recreation  Area  to  the  Pitts 
Creek  Recreation  Area  all  year. 

2.  Access  to  fishing  and  frt)gging  is 
permitted  only  from  the  McClure, 


Riverside,  Turkey  Flat,  Owl  Cove,  Pitts 
Creek  and  Lakeview  Recreation  Areas 
and  by  boat  firom  Foss  Reservoir. 

23.  Amend  §  32.56  Oregon  by  adding 
paragraph  A.6.  of  Cold  Springs  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.2.,  B.I..  B.2.,  B.3.,  and  D.l.  of  Malheur 
National  Wildlife  Refuge;  by  adding 
paragraph  A.7.  of  McKay  Creek  National 
Wildlife  Refuge:  by  adding  paragraph 
A.6.  and  revising  paragraph  C.  of 
Umatilla  National  Wildlife  Refuge  to 
read  as  foUows: 

§32.56    Oregon. 


Cold  Springs  National  WUdlife  Refuge 

A.  Hunting  ofMiffutory  Game  Birds. 


6.  Snipe  hunters  shall  possess  and 
use.  while  in  the  field,  only  iu)ntoxic 
shot 


Malheur  Natitmal  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


UmatiUa  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


2.  Hunters  shall  possess  and  use, 

while  in  the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  •  •  • 

1.  Hunters  may  hunt  pheasant,  quaU, 
partridge,  and  rabbit  from  the  third 
Saturday  in  November  to  the  end  of  the 
pheasant  season  in  designated  areas  of 
the  Blitzen  Valley  east  of  Highway  205, 
and  on  designated  areas  open  to 
waterfowl  hunting. 

2.  Hunters  may  nunt  all  upland  game 
species  during  authorized  State  seasons 
on  the  refuge  area  west  of  Highway  205 
and  south  of  Foster  Flat  Road. 

3.  Hunters  shall  possess  and  use, 
whUe  in  the  field,  only  nontoxic  shot 
when  hunting  on  designated  areas  east 
of  Highway  205. 

•        •        •        •        • 

D.  Sport  Fishing.  *  •  • 

1.  Anglers  may  fish  year-roimd  in  the 
Blitzen  River,  East  Canal,  and  Mud 
Creek  upstream  from  and  including 
Bridge  Creek.  Anglers  may  fish  in 
Krumbo  Reservoir  during  the  State 
season  frt)m  the  fourth  Saturday  in  AprU 
to  the  end  of  October. 


McKay  Creek  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


7.  Snipe  himters  shall  possess  and 
use,  whUe  in  the  field,  only  nontoxic 
shot 


6.  Snipe  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic 
shot 

•        •        •        *        • 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition: 

1.  Hunting  by  permit  only. 

24.  Amend  §  32.57  Permsytvania  by 
adding  paragraph  A.3.,  by  revising  the 
introductory  text  of  paragraph  B.,  by 
revising  i>aragraph8  B.3.and  B.5.,  and  by 
revising  paragraphs  Cl.,  C.2.,  and  C.3. 
of  Erie  National  Wildlife  Refuge  to  read 
asfbUows: 

§32.67    Peonaytvanta. 


Erie  Natiimal  WUdlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 


3.  No  dog  training. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  grouse,  squirrel,  rabbit, 
woodchuck,  pheasant  quaU,  raccoon, 
fox,  skunk,  opossum  and  coyote  on 
designated  areas  of  the  refuge  subject  to 
the  foUowing  conditions: 

«        •        •        •        • 

3.  Upland  game  hunters  must  wear  on 
head,  chest  and  back,  a  fninimnm  of  400 
square  inches  of  blaze  orange  material. 

5.  Dog  trainers  must  obtain  permits. 

C.  Big  Game  Hunting.  •   *   • 

1.  Hunters  may  hunt  only  bom 
September  1  through  February  28  except 
for  spring  turkey  season. 

2.  Hunters  must  remove  blinds, 
platforms,  scaffolds,  and/or  tree  stands 
from  the  refuge  daily. 

3.  All  deer  hunters  must  wear  on 
head,  chest  and  back,  a  minimum  of  400 
square  inches  of  blaze  orange  material 
during  anUered,  anterless  and 
muzzleloader  seasons. 

•  •        •        •        • 

25.  Amend  §  32.61  South  Dakota  by 
revising  paragraph  D.  of  Waubay 
National  WUdlife  Refuge  to  read  as 
follows: 

§32.61    Soutti  Dakota. 

•  •        •        •        • 

Waubay  National  WUdlife  Refuge 

•  •        *        •        • 

D.  Sport  Fishing.  Anglers  may  fish  on 
the  refoge  in  accordance  with  state  law. 
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and  as  specifically  designated  in  refuge 
publications. 

26.  Amend  §32.62  Tennessee  by 
revising  paragraphs  A.,  and  D.2.,  and 
adding  paragraph  D.3.  of  Chickasaw 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.  and  O.  of  Lower  Hatchie 
National  Wildlife  Refuge  to  read  as 
follows: 


132.62    T( 


Chickasaw  National  WUdlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducii^,  coots, 
mourning  doves,  woodcock,  and  snipe 
on  designated  areas  of  the  refuge  subject 
to  the  following  condition:  Pennits 
required. 

D.  Sport  Fishing.*  •  * 

•  •        •        •        * 

2.  Anglers  may  fish  only  firam  sunrise 
to  sunset 

3.  Anglers  may  not  frog  or  turtle  on 
the  refuge. 

Lower  Hatchie  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots, 
mourning  doves,  woodcock,  and  snipe 
on  designated  areas  of  the  refuge  subject 
to  the  following  condition:  Permits 
required. 

D.  Sport  Fishing.  Anglers  may  fish  on 
designated  areas  of  the  refuge  and  Sunk 
Lake  Public  Use  Natural  Area  subject  to 
the  following  conditions: 

1.  Only  with  pole  and  line  or  rod  and 
reel. 

2.  Only  from  sunrise  to  sunset. 

3.  Anglers  may  not  frog  or  turtle. 

4.  Anglers  may  not  fish  in  the 
sanctuary  areas  or  Sunk  Lake  Public  Use 
Natural  Area  from  November  15  through 
March  15  annually. 

•  •        •        •        • 

27.  Amend  §32.63  Texas  by  revising 
paragraphs  A.I.,  A.2.,  A.4.,  removing 
paragraph  A.6  and  redesignating 
paragraph  A.7.  as  paragraph  A.6.  of 
Anahuac  National  Wildlife  Refuge;  by 
adding  alphabetically  the  listing  of 
Balcones  Canyonlands  National  Wildlife 
Refuge;  by  revising  paragraphs  B.2.,  B.3, 
and  C.  of  Hagerman  National  Wildlife 
Refuge;  by  revising  paragraphs  A.I., 
A.2.,  A.6.  and  adding  paragraph  A.7.  of 
McFaddin  National  Wildlife  Refuge;  and 
by  revising  paragraphs  A.1.,A.2..  A.5., 
and  adding  paragraph  A.6.  of  Texas 
Point  National  Wildlife  Refuge  to  read 
as  follows: 

132.63    Texas. 


Anahuac  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  •  • 

1.  Pennits  and  payment  of  a  fee 
required  to  hunt  on  portions  of  the 

reftige- 

2.  Hunters  may  hunt  only  on 
designated  days  of  the  week  and  on 
designated  areas  during  the  general 
waterfowl  hunting  season.  Hunters  may 
hunt  on  designated  areas  during  all  days 
of  the  September  teal  season.  Notice  of 
hunting  days  and  maps  depicting  areas 
open  to  hunting  are  issued  annually  in 
the  refuge  hunting  brochure. 

4.  Hunters  must  use  and  be  in 
possession  of  Federally-approved  non- 
toxic shot  only. 

Balconea  Canyonlands  National 
Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  turkey  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  will  take  place  in 
December  and/or  January. 

2.  Huntera  must  check  in  and  out  of 
a  hunt  area. 

3.  Himters  may  use  only  bows  and 
arrows  or  shotguns  and  rifles. 

4.  Hiuiters  snail  be  at  least  12  years 
of  age.  Himters  between  the  ages  of  12 
and  17  (inclusive)  must  hunt  under  the 
supervision  of  an  adult  21  years  of  age 
or  older. 

5.  Bag  limit  must  be  in  accordance 
with  annual  state  reflations. 

6.  Hunters  must  visibly  wear  400 
square  inches  of  hunter  orange  above 
the  waist.  Wearing  a  hunter  orange  hat 
or  cap  mandatory. 

7.  Hunters  must  obtain  a  refuge 
permit  and  pay  a  hunt  fee. 

C.  Big  Game  Hunting.  Himters  may 
hunt  white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  will  take  place  in 
December  and/or  January. 

2.  Hunters  must  check  in  and  out  of 
a  hunt  area. 

3.  Hunters  may  use  only  bows  and 
arrows,  or  shotguns  and  rifles. 

4.  Hunters  shall  be  at  least  12  years 
of  age.  Hunters  between  the  ages  of  12 
and  17  (inclusive)  must  hunt  under  the 
supervision  of  an  adult  21  years  of  age 
or  older. 

5.  Bag  limit  must  be  in  accordance 
with  annual  state  regulations. 

6.  Hunters  must  visibly  wear  400 
square  inches  of  hunter  orange  above 
the  waist.  Wearing  a  hunter  orange  hat 
or  cap  mandatory. 


7.  Hunters  must  obtain  a  refuge 
permit  and  pay  a  hunt  fee. 
D.  Sport  Fishing.  [Reserved] 

•  •        •        •        • 

Hagsmian  National  Wildlife  Refuge 

•  •        •        •        • 

B.  Upland  Game  Hunting.  •  *  • 

•  •        •        *        • 

2.  Only  shotguns  permitted. 

3.  No  shot  larger  than  No.  4  shot  may 
be  brought  onto  the  area. 

C  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  may  archery  hunt  as  listed 
in  the  refuge  hunt  information  sheet 
Hunters  must  obtain  a  refuge  permit  and 
pay  a  hunt  fee. 

2.  Firearms  hunting  utilizing 
shotguns,  20  gauge  or  larger,  loaded 
with  rifled  slug,  permitted  during  a 
special  youth  hunt  as  listed  in  the 
refuge  hunt  information  sheet.  Permits 
required. 

•  •        •        •        * 

McFaddin  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  •  • 

1.  Hunters  must  obtain  a  refuge 
permit  and  pay  a  hunt  fee  to  hunt  on 
portions  of  the  refuge. 

2.  Hunters  may  hunt  only  on 
designated  days  of  the  week  and  on 
designated  areas  during  the  general 
watOTfowl  hunting  season.  Hunters  may 
hunt  on  designated  areas  during  all  days 
of  the  September  teal  season.  Notice  of 
hunting  days  and  maps  depicting  areas 
open  to  hunting  issued  annually  in  the 
refuge  hunting  brochure. 

•  •        •        •        • 

6.  Hunters  must  use  and  be  in 
possession  of  Federally-approved  non- 
toxic shot  only. 

7.  Hunters  may  use  airboats  in 
accordance  with  guidelines  issued  in 
the  refuge  hunting  brochure. 

•  •        •        •        • 

Texas  Point  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  •  • 

1.  Hunters  may  hunt  only  on 
designated  days  of  the  week  and  on 
designated  areas  during  the  general 
watOTfowl  hunting  season  and  the 
September  teal  season.  Notice  of 
hunting  days  and  maps  depicting  areas 
open  to  hunting  are  issued  annually  in 
the  refuge  hunting  brochure. 

2.  Hunting  permitted  until  .noon. 
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5.  Hunters  must  use  and  be  in 
possession  of  Federally-approved  non- 
toxic shot  only. 

6.  Hunters  may  use  airboats  in 
accordance  with  guidelines  issued  in 
the  refuge  hunting  brochure. 

•        •        •        •        • 

28.  Amend  §  32.64  Utah  by  revising 
paragraph  D.  of  Ouray  National  Wildlife 
Refuge  to  read  as  follows: 

§32.64    Utah. 


Ouray  National  Wildlife  Refuge 

D.  Sport  Fishing.  The  refuge  is  open 
to  sport  fishing  in  accordance  with  state 
law,  and  as  specifically  designated  in 
refuge  publications. 

29.  Amend  §  32.66  Virginia  by 
revising  paragraph  C.6.  and  adding 
paragraph  C.7.  of  Great  Dismal  Swamp 
Nationd  Wildlife  Refuge  to  read  as 
follows: 

132.66    Virginia. 


Great  Dismal  Swamp  National  WUdlife 
Refuge 


C.  Big  Game  Hunting.  •  •  • 

»        •        *        •        • 

6.  Hunters  may  not  possess  a  loaded 
firearm  (ammunition  in  the  chamber, 
magazine,  or  clip),  or  loaded  bow  on  or 
within  50  feet  of  a  refuge  road, 
including  roads  closed  to  vehicles. 

7.  Hunters  may  not  shoot  onto  or 
across  a  refuge  road,  including  roads 
closed  to  vehicles. 

•  •        *        •        • 

30.  Amend  §  32.67  Washington  by 
revising  paragraphs  A.I.,  A.3.  A.4.,  A.5., 
A.6.  and  removing  paragraph  A.7.  of 
McNary  National  Wildlife  Refuge;  and 
by  adding  paragraph  A.5.,  and  revising 
paragraph  B.l.  of  Toppenish  National 
Wildlife  Refuge;  by  adding  paragraph 
A.6.,  by  removing  and  reserving  the  text 
of  paragraph  C.  of  Umatilla  National 
Wildlife  Refuge  to  read  as  follows: 

f  32.67    Wasliington. 

•  •        *        •        • 


McNary  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 

*  •  • 

1.  Hunting  is  by  permit  only  on  the 
McNary  Division. 

»        *         *        *        * 

3.  Snipe  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic 
shot. 

4.  Hunters  may  not  possess  more  than 
25  shells  while  in  the  field. 

5.  On  the  first  Saturday  in  December, 
only  youth  aged  10-17  and  an 
accompanying  adult  aged  18  or  over 
may  hunt. 

6.  The  furthest  downstream  island 
(Columbia  River  mile  341-343)  in  the 
Hanford  Islands  Division  closed  to 
hunting. 


Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


5.  Snipe  hunters  will  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 
B.  Upland  Game  Hunting.  *   *   * 
1.  Hunters  may  not  hunt  upland  game 
birds  until  noon  of  each  hunt  day. 

Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


6.  Snipe  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic 
shot 

•  *        •        •        • 

C.  Big  Game  Hunting.  [Reserved] 

*  •        •        •        • 

31.  Amend  §  32.69  Wisconsin  by 
adding  the  alphabetical  listing  of 
Leopold  Wetland  Management  District 
to  read  as  follows: 

132.60    Wisconsin. 


Leopold  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
throughout  the  District  except  that 
hunters  may  not  hunt  on  designated 
portions  of  the  Blue-wing  Waterfowl 
Production  Area  in  Ozaukee  County  or 


the  Wilcox  Waterfowl  Production  Area 
in  Waushara  County. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  throughout  the 
district  except  that  hunters  may  not 
hunt  on  designated  portions  of  the  Blue- 
wing  Waterfowl  Production  Area  in 
Ozaukee  County  or  the  Wilcox 
Waterfowl  Production  Area  in  Waushara 
County. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  throughout  the  District 
except  that  hunters  may  not  hunt  on 
designated  portions  of  the  Blue-wing 
Waterfowl  Production  Area  in  Ozaukee 
County  or  the  Wilcox  Waterfowl 
Production  Area  in  Waushara  County. 

D.  Sport  Fishing.  [Reserved] 
•        •        •        »        • 

32.  Amend  §  32.70  Wyoming  by 
revising  paragraph  D.  of  National  Elk 
Refuge;  and  by  revising  paragraphs  A., 
C,  and  D.  of  Seedskadee  National 
Wildlife  Refuge  to  read  as  follows: 

S32.70    Wyomins. 

National  Elk  Refuge 

»        •        *        *        • 

D.  Sport  Fishing.  Anglers  may  sport 
fish  on  the  refuge  in  accordance  with 
state  law,  as  specifically  designated  in 
refuge  publications. 

Seedskadee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
only  on  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  pronghorn  antelope,  mule  deer  and 
moose  only  on  designated  areas  of  the 
refuge. 

D.  Sport  Fishing.  Anglers  may 
sportfish  on  the  refuge  only  in 
accordance  with  State  law,  and  as 
specifically  designated  in  refuge 
publications. 

Dated:  August  29, 1997. 
Donald  Bury, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  97-23730  Filed  9-»-97;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  62.  No.  174 

Tuesday,  September  9.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1962. 1965  and  1980 
RIN  0560-AE92 

Sut)ordination  of  Direct  Loan  Basic 
Security  to  Secure  a  Guaranteed  Line 
of  Credit 

AGENOES:  Rural  Housing  Service,  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  Farm  Service  Agency, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  proposes  to  revise  its  regulations 
regarding  loan  security  servicing  to 
allow  the  Agency  to  enhance  the  use  of 
subordinations  to  move  direct  farm 
credit  program  borrowers  to  the  private 
sector.  The  first  change  is  to  allow 
subordinations  of  direct  loan  basic 
chattel  and  real  estate  security  if 
necessary  to  secure  a  guaranteed 
operating  line  of  credit.  This  action  is 
intended  to  encoui^ge  the  making  of 
guaranteed  lines  of  credit  as  opposed  to 
direct  annual  operating  loans  or 
subordinations.  Secondly,  this  rule  also 
proposes  to  revise  FCP  regulations  to 
allow  subordination  of  Agency  loan 
security  so  another  lender  may 
refinance  a  borrower's  debt.  This  change 
is  needed  because  recent  legislation 
places  restrictions  on  the  uses  of  direct 
loans  for  refinancing.  The  proposal  is 
intended  to  allow  the  Agency  to  transfer 
a  portion  of  a  direct  loan  borrower's 
government  debt  to  commercial  credit. 
DATES:  Comments  on  the  proposed  rule, 
comments  on  alternatives  to  this 
proposal,  and  the  information  collection 
requirements  of  this  rule  must  be 
received  on  or  before  November  10, 
1997  to  be  assured  consideration. 
ADDRESSES:  Send  comments  on,  and 
alternatives  to,  the  proposed  rule  to: 


Director,  Farm  Credit  Programs  Loan 
Servicing  and  Property  Management 
Division  (LSPMD).  Farm  Service  Agency 
(FSA).  U.S.  Department  of  Agriculture 
(USDA),  room  5449-S.  1400 
Independence  Avenue,  SW,  STOP  0523, 
Washington,  D.C.  20013-0523. 
Comments  on  the  information  collection 
requirements  of  this  proposed  rule  must 
be  sent  to  the  Office  of  Management  and 
Budget  (OMB)  at  the  address  listed  in 
the  Paperwork  Reduction  Act  section  of 
this  preamble  or  sent  to  the  Department 
address  listed  after  the  OMB  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Nehls,  Branch  Chief,  USDA,  FSA, 
Farm  Credit  Programs  Loan  Servicing 
Division,  1400  Independence  Avenue, 
SW,  STOP  0523,  Washington,  D.C. 
20013-0523,  telephone  (202) 720-1984. 

SUPPLfMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  has  been  reviewed  under 
E.O.  12866  and  has  been  determined  to 
be  a  significant  regulatory  action  and 
has  been  reviewed  by  OMB. 

Executive  Order  12372 

1.  For  the  reasons  set  forth  in  the 
Notice  related  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
Farm  Ownership  Loans,  Farm  Operating 
Loans  and  Emergency  Loans  are 
excluded  from  the  scope  of  E.O.  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  and  has  met  the  provisions 
of  E.O.  12372. 

Federal  Assistance  Program 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

It  is  the  determination  of  the  issuing 
agency  that  this  action  is  not  a  major 
Federal  action  significantiy  affecting  the 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L  91-190,  and  7  CFR 
part  1940  subpart  G,  an  Environmental 
Impact  Statement  is  not  required. 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  E.O.  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule;  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  1 1  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601—602).  the 
undetrsigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  does 
not  involve  a  new  or  expanded  program 
and  new  provisions  included  in  this 
rule  will  not  impact  a  substantial 
number  of  small  entities  to  a  greater 
extent  than  large  entities.  Although  it  is 
the  intent  of  this  rule  to  move  direct 
loans  to  guaranteed  loans,  participation 
is  voluntary  and  requires  no  action  on 
the  part  of  small  entities.  Thus,  large 
entities  are  subject  to  these  rules  to  the 
same  extent  as  small  entities.  Therefore, 
a  regulatory  flexibility  analysis  was  not 
performed. 

Unfunded  Mandates 

Tide  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  or  the  private  sector. 
Agencies  generally  must  prepare  a 
written  statement,  including  a  cost 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  of  $100  million  or 
more  in  any  1  year  for  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector.  UMRA  generally 
requires  agencies  to  consider 
alternatives  and  adopt  the  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

The  rule  contains  no  Federal 
mandates,  as  defined  under  title  II  of  the 
UMRA,  for  State,  local,  and  Uibal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 


requirements  of  sections  202  and  205  of 
UMRA. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1962, 
1965  and  1980  set  forth  in  this  proposed 
rule  require  no  revisions  to  the 
information  collection  requirements  that 
were  previously  approved  by  OMB 
under  the  provisions  of  44  U.S.C. 
chapter  35.  Comments  regarding  the 
following  issues  should  be  sent  to  the 
Desk  Officer  for  Agricultiue,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Craig 
Nehls.  Branch  Chief.  USDA.  FSA,  Farm 
Credit  Programs  Loan  Servicing 
Division,  Farm  Service  Agency,  USDA, 
1400  Independence  Avenue,  SW,  STOP 
0523,  Washington,  D.C.  20013-0523:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  vadidity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological   . 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
regarding  paperwork  burden  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  of  the  information 
collection.  All  comments  will  also 
become  a  matter  of  public  record. 

Title:  7  CFR  1980-B.  Farmer  Program 
Loans. 
OMB  Control  Number:  0560-0155. 
Expiration  Date:  March  31, 1998. 
Type  of  Request:  Request  for 
Comments. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0155, 
as  identified  above,  is  needed  in  order 
for  FSA  to  effectively  administer  the 
regulation  relating  to  the  subordination 
of  direct  loan  security  to  secure  a 
guaranteed  loan  line  of  credit.  The 
information  is  collected  by  the  loan 
official  in  consultation  with  the  lender. 
The  basic  objective  of  the  guaranteed 
loan  program  is  to  provide  credit  to 
applicants  who  are  imable  to  obtain 
credit  from  lending  institutions  without 
a  guarantee.  The  reporting  requirements 
imposed  on  the  public  by  the 
regulations  set  out  in  7  CFR  part  1980- 
B  are  necessary  to  administer  the 
guaranteed  loan  program  in  accordance 
with  statutory  requirements  listed  above 
and  are  consistent  with  commonly 


performed  lending  practices.  Collection 
of  information  after  loans  are  made  is 
necessary  to  protect  the  Government's 
financial  interest. 

This  rule — to  allow  for  subordinations 
of  direct  loan  security  to  secure  a 
guaranteed  line  of  credit — is  expected  to 
result  in  the  substitution  of  guaranteed 
loans  in  several  cases  where  direct 
Operating  Loans  (OL)  or  subordinations 
are  being  used  to  fund  annual  farm 
operating  needs.  This  is  expected  to 
result  in  a  slight  increase  in  the  number 
of  guaranteed  lines  of  credit,  a  decrease 
in  the  niunber  of  OL's  and  an  increase 
in  the  number  of  subordinations.  The 
respective  requirements  of 
subordinations  and  OL  loans  will  not 
change.  The  Agency  has  determined 
that  the  currently  approved  information 
collection  requirements  contain 
sufficient  estimates  to  absorb  this 
proposed  change  since  the  first  part  of 
this  rule  will  affect  the  current  burden 
.  of  these  regulations  by  only  0.3  percent, 
if  at  all.  Therefore,  no  request  for 
revision  is  being  made.  Subordinations 
of  direct  loan  security  (subordinations) 
are  governed  by  7  CFR  1962.30  and 
1965.12.  Guaranteed  Operating  loans 
(OL)  are  governed  by  7  CFR  1980.175. 
Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .71  hoius  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
23,150. 

Estimated  Number  of  Responses  per 
Respondent:  1.  •» 

Estimated  Total  Annual  Burden  on 
Respondents:  193,343. 

Title:  7  CFR  1962-A.  has  no 
information  collection  requirements  and 
does  not  have  an  OMB  Control  Number. 
Title:  7  CFR  1965-A.  Servicing  of  Real 
Estate  Security  for  Farmer  Program 
Loans  and  Certain  Note-Only  Cases. 
OMB  Control  Number:  0560-0158. 
Expiration  Date:  April  30,  1998. 
Type  of  Request:  Revision  and 
Extension  of  a  CurrenUy  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0158, 
as  identified  above,  is  collected  by  the 
loan  servicing  official  in  consultation 
with  the  borrower,  another  creditor,  or 
other  appropriate  individuals  from 
whom  information  is  necessary.  The 
information  is  used  in  order  to  process 
subordination  request  and  effectively 
administer  program  policies  and 
procedures  in  a  way  that  maximize 
benefits  to  borrowers  and  maintains  the 
Government's  financial  interest 


Section  331  of  the  Consolidated  Farm 
and  Rural  Development  Act,  as 
amended,  authorizes  the  Secretary  of 
Agriculture  to  grant  releases  from 
personal  liability  where  security 
property  is  transferred  to  approved 
applicants  who,  under  agreement, 
assume  the  outstanding  secured 
indebtedness.  That  section  also 
authorizes  the  Secretary  of  Agriculture 
to  grant  partial  releases  and 
subordinations  of  mortgages  subject  to 
certain  conditions  and  to  consent  to 
leases  of  security  and  transfers  of 
security  property.  FSA  county  offices 
must  collect  information  from  borrowers 
requesting  subordinations  in  order  to 
assure  that  the  program  is  carried  out  in 
accordance  with  the  applicable  laws 
and  authorities. 

The  1996  Act  modified  the  authorized 
loan  purposes  for  direct  Farm 
Ownership  Loans  (FO)  by  eliminating 
the  refinancing  of  existing  indebtedness 
as  well  as  placing  a  limit  on  the  number 
of  times  a  direct  Farm  Operating  Loan 
(OL)  may  be  used  for  refinancing.  This 
has  unintentionally  restricted  the 
Agency's  ability  to  subordinate  security 
since  7  CFR  1965.12  allows 
subordination  for  "authorized  loan 
purposes."  This  causes  problems  in 
cases  where  subordinations  are 
necessary  for  graduating  direct  loan 
borrowers  to  commercial  credit. 
Graduation  to  commercial  credit  is  one 
of  the  Agency's  basic  goals.  The  second 
part  of  this  rule — to  allow  for 
subordinations  for  refinancing  debt — ^is 
intended  to  allow  the  Agency  to  meet 
the  need  for  refinancing  created  by  the 
Federal  Agriculture  Improvement  Act  of 
1996  (1996  Act).  It  will  have  no  effect 
on  currenUy  approved  information 
collection  requirements.  The  public 
reporting  burden  under  the 
requirements  of  the  regulation  are 
shown  in  the  following  estimates: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .64  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
29,516. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  18.971. 

Discussion  of  Proposed  Rule 

These  changes  involve  the  Farm 
Credit  Programs  (FCP)  loans  of  FSA 
formerly  administered  by  the  Farmers 
Home  Administration  (FmHA)  as 
Farmer  Programs  loans. 
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Section  1980.108  (a)(iii)  of  Title  7  of 
the  Code  of  Federal  Regulations  states 
that  when  a  borrower  is  involved  with 
both  a  direct  and  guaranteed  loan  with 
the  Agency,  the  Agency  may 
suboidinate  its  lien  position  on/yon 
crops,  feeder  livestock  or  livestock 
products  in  order  to  secure  a  guaranteed 
loan  and  in  other  limited  cases.  FCP 
loan  servicing  regulations  (7  CFR  part 
1962,  subpart  A  and  part  1965,  subpart 
A),  provide  conditions  for  the 
subordination  of  Agency  lien  position 
on  basic  chattel  and  real  estate  security 
to  another  lender  without  mention  of 
when  the  Agency  will  be  providing  the 
lender  a  guarantee  on  the  loan  to  be 
made. 

This  proposed  role  will  allow  FSA  to 
grant  a  subordination  of  basic  chattel 
and  real  estate  security  in  connection 
with  a  guaranteed  line  of  credit.  Such 
subordinations  will  be  subject  to  the 
applicable  requirements  of  7  CFR 
1962.30  and  1965.12  as  referenced  in  7 
CFR  1980.108  in  addition  to  conditions 
sjjecific  to  granting  a  subordination  in 
conjunction  with  a  guaranteed  loan.  The 
Agency  currendy  offers  subordinations 
of  basic  chattel  and  real  estate  security 
under  7  CFR  1980.108  (a)(l)(iii)  up  to  an 
amount  necessary  to  collateralize  a  crop 
loan  or  a  guarantee  of  up  to  90  percent 
of  principal  and  accrued  interest  on  an 
operating  loan.  However,  some 
commercial  lenders  and  Congressional 
representatives  have  expressed  concerns 
that  this  policy  is  too  restrictive  in  areas 
where  commercial  lenders  do  not 
normally  make  loans  to  farm  producers 
secured  only  by  crops,  or  livestock 
products.  Real  estate  and  basic- chattel 
seciuity  is  desired.  The  Agency  does  not 
feel  that  this  is  a  widespread  problem. 
Furthermore,  since  the  Government  will 
be  assuming  nearly  all  of  the  risk  for 
these  combination  subordination  and 
guaranteed  loans,  conditions  are 
proposed  to  ensure  that  these  loans  are 
made  only  in  those  areas  that  can 
document  problems  with  credit 
availability.  In  addition,  the  loans  will 
only  be  made  where  the  Agency  will 
have  an  extra  25  percent  in  security 
value  to  cover  its  loan  after  the 
subordination  to  protect  the 
Government  from  an  undue  risk  of  loss. 

This  rule  is  also  proposing  revisions 
to  FCP  loan  servicing  regulations  to 
allow  subordinaUon  of  Agency  loan 
security  so  another  lender  may 
reHnance  a  borrower's  debt.  This  is 
necessary  as  a  result  of  a  recent 
modification  to  Agency  loan  eligibility 
criteria  made  by  the  1996  Act.  Section 
602  of  the  1996  Act  does  not  include 
refinancing  as  an  authorized  loan 
purpose  for  direct  Farm  Ownership 
loans  (FO).  Section  312  of  the  1996  Act 


also  places  a  limit  on  the  niunber  of 
times  a  direct  Farm  Operating  loan  (OL) 
may  be  used  for  refinancing.  This  has 
unintentionally  restricted  the  Agency's 
ability  to  subordinate  security  since  7 
CFR  1962.30  and  1965.12  allow  a 
subordination  only  for  "authorized  loan 
purposes."  This  language  is  not  required 
by  statute.  The  legislation  has  also 
caused  problems  in  cases  where  a 
subordination  is  necessary  for 
graduations  of  direct  loan  borrowers  to 
commercial  credit  on  some  of  their 
loans.  Graduation  is  one  of  the  Agency's 
basic  goals. 

To  address  these  problems,  the 
Agency  proposes  to  allow 
subordinations  for  loans  to  refinance  a 
borrower's  debts.  Subordinations  for 
such  purposes  are  not  in  conflict  with 
the  language  or  the  intent  of  the  1996 
Act.  The  1996  Act  did  not  restrict  the 
use  of  guaranteed  FO's  and  OL's  for 
refinancing  purposes,  so  it  is  clear  that 
Congress  did  not  intend  to  prohibit  all 
refinancing. 

The  Agency  also  proposes  to  revise 
the  provision  concerning  the 
relationship  between  direct  and 
guaranteed  loans  in  7  CFR  1980.108  to 
delete  the  requirement  limiting 
combined  direct  and  guaranteed  to 
$650,000  when  an  Economic  Emergency 
loan  is  involved.  This  requirement  of 
the  Emergency  Agricultural  Credit 
Adjustment  Act  of  1978  was  repealed  by 
§1851  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(Pub.  L.  101-624). 

This  rule  also  removes  administrative 
provisions  from  some  of  the  affected 
sections,  leaving  only  regulatory  actions 
which  impact  the  public  in  the  Federal 
Register.  Matters  involving  internal 
operating  procedures  and  requirements 
will  be  contained  in  the  Agency's 
instructions  and  handbooks.  This 
streamlining  makes  the  regulation  more 
concise  and  easier  to  read  and 
understand.  Handbooks  and 
instructions  are  available  to  the  public 
upon  request  from  an  FSA  ofBce.  Daily 
management  of  existing  programs  will 
not  be  affected  by  these  administrative 
deletions. 

Also,  this  rule  makes  minor  wording 
changes,  redesignates  some  numbered 
paragraphs  and  revises  references  to 
"FmHA"  to  reference  "FSA"  or 
"Agency." 

Accordingly,  it  is  proposed  that  7  CFR 
chapter  XVIII  be  amended  as  follows: 

List  of  Subjects 

7  CFR  Part  1962 

Crops.  Government  property. 
Livestock,  Loan  programs — Agriculture, 
Rural  areas 


7  CFR  Part  1965 

Real  Property — Foreclosure,  Loan 
programs — Agriculture.  Rural  areas 

7  CFR  Part  1980 

General — Agricultiu^,  Loan 
programs — Agriculture.  EM 

PART  1962— PERSONAL  PROPERTY 

1.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  7  U.S.C  1989;  42 
U.S.C.  1480. 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

2.  Section  1962.30  is  revised  to  read 
as  follows: 

§1962.30    Subordination  and  waiver  of 
liens  on  chattel  security. 

(a)  Purposes.  Subject  to  the 
limitations  set  out  in  paragraph  (b)  of 
this  section,  the  Agency  chattel  liens 
may  be  subordinated  to  a  lien  of  another 
creditor  in  any  of  the  following 
situations: 

(1)  The  prior  lien  will  soon  mature  or 
has  matured  and  the  prior  lienholder 
desires  to  extend  or  renew  the 
obligation,  or  the  obligation  can  be 
refinanced.  The  relative  lien  position  of 
the  Agency  must  be  maintained. 

(2)  The  subordination  will  permit 
another  creditor  to  refinance  other  debt 
or  lend  for  an  authorized  direct  loan 
purpose. 

(3)  The  subordination  is  necessary  to 
obtain  crop  insurance.  The  creditor  to 
whom  a  subordination  is  given  must 
consent  in  writing  to  payment  of  the 
insurance  premiums  irom  the  crop  or 
insurance  proceeds.  When  a 
subordination  is  executed  to  enable  the 
borrower  to  obtain  crop  insurance  on 
Agency  security,  the  borrower  will 
assign  the  insurance  proceeds  to  the 
Agency  or  name  the  Agency  in  the  loss- 
payable  clause  of  the  policy. 

(b)  Conditions.  Agency  chattel  liens 
may  be  subordinated  to  a  lien  of  another 
creditor  if  all  of  the  following 
conditions  are  met: 

(1)  The  lien  to  be  subordinated  is  on 
crops,  livestock  increase,  feeder 
livestock,  and  other  normal  income 
security.  If  the  lien  is  on  basic  chattel 
security,  the  Agency  will  subordinate 
only  to  the  extent  necessary  to  provide 
the  lender  with  the  security  it  requires 
to  make  the  loan. 

(2)  The  subordination  is  limited  to  a 
specific  amount. 

(3)  Only  one  subordination  to  one 
creditor  may  be  outstanding  at  any  one 
time  in  connection  with  the  same 
security. 
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(4)  The  borrower  has  not  been 
convicted  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  under 
Federal  or  State  law.  "Borrower"  for 
purposes  of  this  provision,  specifically 
includes  an  individual  or  entity 
borrower  and  any  member  stockholder, 
partner,  or  joint  operator,  of  an  entity 
boVrower  and  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
borrower.  "Controlled  substance"  is 
defined  at  21  CFR  part  1308.  The 
borrower  will  be  ineligible  for  a 
subordination  for  the  crop  year  in  which 
the  conviction  occurred  and  the  4 
succeeding  crop  years.  Applicants  must 
attest  on  the  Agency  application  form 
that  it  and  its  members,  if  an  entity, 
have  not  been  convicted  of  such  a 
crime. 

(5)  The  loan  funds  will  not  be  used  in 
such  a  way  that  will  contribute  to 
erosion  of  highly  erodible  land  or 
conversion  of  wetiands  for  the 
production  of  an  agricultural 
commodity  according  to  subpart  G  of 
part  1940  of  this  chapter. 

(6)  Subordinations  will  not  be  granted 
to  another  USDA  agency. 

(c)  Subordination  to  make  a 
guaranteed  loan.  Notwithstanding  the 
requirements  of  diis  section 
subordinations  on  chattel  security  to 
make  a  guaranteed  loan  will  be 
approved  in  accordance  with  §  1980.108 
of  subpart  B  of  part  1980  of  this  chapter. 

(d)  Forms.  Suoordinations  will  be 
executed  on  Agency  forms  available  in 
any  FSA  office  or  on  another  form 
approved  by  the  Agency. 

PART  196S— REAL  PROPERTY 

3.  The  authority  citation  for  7  CFR 
part  1965  continues  to  read  as  follows: 

Anthority:  5  U.S.C  301;  7  U.S.C  1989  and 
42  U.S.C.  1480. 

Sut)part  A— Servicing  of  Real  Estate 
Security  for  Farmer  Program  Loans 
and  Certain  Note-Only  Cases 

4.  Section  1965.12  is  revised  to  read 
as  follows: 

§1965.12    Sut>ordinstion  of  an  Agency 
mortgage. 

(a)  A  subordination  may  be  granted  if 
all  of  the  following  conditions  are  met: 

(1)  The  subordination  is  to  refinance 
debt  or  for  any  other  authorized  loan 
purpose. 

(2)  The  Agency  debt  cannot  be 
refinanced  without  a  subordination. 

(3)  The  subordination  will  further  the 
purposes  for  which  the  Agency  loans 
were  originally  made. 

(4)  Any  cooperative  stock  required  in 
connection  with  the  loan  secured  by  the 


subordinated  security  will  be  assigned 
to  the  Agency. 

(5)  If  ue  unpaid  principal  and 
accrued  interest  balance  of  the  Agency 
loan  exceeds  the  value  of  the  loan 
security,  a  subordination  may  be 
granted  only  if  the  value  of  the  security 
will  be  increased  by  at  least  the  amount 
of  the  advances  to  be  made. 

(6)  The  Agency  loan  is  still  adequately 
seciired  after  the  subordination. 

(7)  The  borrower  can  document  the 
ability  to  repay  the  total  amount  due 
imder  subordination  and  pay  all  other 
debt  payments  scheduled  for  the  subject 
operating  cycle. 

(8)  The  loan  funds  will  not  be  used  in 
such  a  way  that  will  contribute  to 
erosion  of  highly  erodible  land  or 
conversion  of  wetlands  for  the 
production  of  an  agricultural 
commodity  according  to  part  1940. 
subpart  G  of  this  chapter. 

(9)  When  a  non-farm  tract  secures  a 
single  &mily  housing  (SFH)  loan,  the 
other  lender's  funds  will  only  be  used 
for  the  same  purposes  and  with  the 
same  limitations  that  would  be 
applicable  if  a  SFH  loan  were  made. 

llO)  When  the  subordination  will  be 
used  to  acquire  land,  the  FSA  county 
committee  has  made  a  favorable 
recommendation. 

(11)  Any  plaimed  development 
performed  in  a  manner  directed  by  the 
creditor  and  agreed  to  by  the  Agency 
which  reasonably  attains  the  objectives 
of  part  1924,  subpart  A  of  this  chapter. 

(12)  Funds  to  be  used  to  develop  or 
to  acquire  land  will  be  deposited  in  a 
supervised  bank  account  that  is  subject 
to  signature  by  the  Agency  and  the 
borrower  or  in  a  similar  arrangement  to 
ensure  that  funds  will  be  spent  for  the 
planned  purposes. 

(13)  In  cases  of  land  purchase  or 
exchange  of  property,  the  Agency  will 
obtain  a  valid  mortgage  on  the  acquired 
land.  Tide  clearance  and  loan  closing 
will  be  required  as  for  an  initial  or 
subsequent  FO  loan,  as  appropriate. 

(14)  The  borrower  has  not  been 
convicted  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  under 
Federal  or  State  law.  "Borrower"  for 
purposes  of  this  provision,  specifically 
includes  an  individual  or  entity 
borrower  and  any  member  stockholder, 
partner,  or  joint  operator,  of  an  entity 
borrower  and  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
borrower.  "Controlled  substance"  is 
defined  at  21  CFR  part  1308.  The 
borrower  will  be  ineligible  for  a 
subordination  for  the  crop  year  in  which 
the  conviction  occurred  and  the  four 
succeeding  crop  years.  Applicants  must 
attest  on  the  Agency  application  form 


that  it  and  its  members,  if  an  entity, 
have  not  been  convicted  of  such  a 
crime. 

(b)  Subordination  on  real  estate 
ownedjjy  an  entity  member.  When  the 
borrower  is  an  entity  and  the  Agency 
has  taken  real  estate  as  additional 
security  on  property  owned  by  an  entity 
member,  a  subordination  for  any 
authorized  Farm  Credit  Programs  loan 
purpose  may  be  approved  when  it  is 
needed  for  the  entity  member  to  finance 
a  separate  op>eraUon.  The  subordination, 
however,  may  be  approved  only  if  it 
does  not  cause  the  unpaid  principal  and 
accrued  interest  balance  of  the  Agency 
loan  to  exceed  the  value  of  the  loan 
security  or  otherwise  adversely  afCact 
the  security. 

(c)  Request  for  subordination.  A 
boirower  must  complete  an  application 
provided  by  the  Agency  to  receive 
consideration  for  a  subordination. 

(d)  Notice  of  foreclosure.  The 
lienholder  requesting  the  subordination 
will  agree  to  give  notice  of  foreclosure 
as  required  by  the  Agency. 

(e)  Reamortizing  existing  Agency 
debts.  The  Agency  may  consent  to  a 
reamortization  of  an  existing  Agency 
debt,  other  than  an  SFH  debt,  when  a 
subordination  is  granted  to  the  debt  of 
another  lender.  The  reamortization  will 
be  allowed  only  when  the  borrower 
cannot  reasonably  be  expected  to  meet 
all  currenUy  scheduled  installments 
when  due  and  the  conditions  of  part 
1951.  subpart  S,  of  this  chapter  are  met 

(g)  Subordination  to  maioe  a 
guaranteed  loan.  Notwithstanding  the 
requirements  of  this  section, 
subordinations  of  liens  on  real  estate 
security  to  make  a  guaranteed  loan  will 
be  in  accordance  with  §  1980.108  of  this 
chapter. 

PART  1980-GENERAL 

5.  The  authority  citation  for  7  CFR 
part  1980  continues  to  read  as  follows: 

Authority:  5  U.Sil  301;  7  U.S.C  1989  and 
42  U.S.C  1480. 

Subftart  &— Famtar  Programs  Loans 

6.  Section  1980.108  is  amended  to 
add  paragraphs  (a)(l)(v)  and  (vi)  and  to 
revise  paragraphs  (a)(l)(iii)  and  (d)  to 
read  as  follows: 

§1960.106    Generel  provisions, 
(a)  "• 

(I)*** 

(v)  The  Agency  may  subordinate  its 
security  interest  on  a  direct  loan  when 
a  guaranteed  loan  is  involved  in  any  of 
the  following  circumstances: 

(A)  To  permit  a  guaranteed  lender  to 
advance  funds  and  perfect  a  security 
interest  in  crops,  feeder  livestock,  or 
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livestock  products,  (milk,  eggs,  wool, 
etc.). 

(B)  When  the  lender  requesting  the 
guarantee  needs  the  subordination  of 
the  Agency's  lien  position  to  maintain 
its  lien  position  when  servicing  or 
restructuring. 

(C)  When  the  lender  requesting  the 
guarantee  is  refinancing  the  debt  of 
another  lender  and  the  Agency's 
position  on  real  estate  security  will  not 
be  adversely  affected. 

(vi)  The  Agency  may  subordinate  its 
security  interest  in  chattels  and  real 
estate,  or  both  to  permit  a  Contract  of 
Guarantee — Line  of  Credit  to  be 
advanced  for  annual  operating  needs  in 
accordance  with  §1980.175  (c)(2)  only 
when  the  following  conditions  are  met: 

(A)  The  value  of  the  total  security  for 
the  direct  loan  or  loans  exceeds  the  total 
unpaid  balance  of  the  direct  loan  that  it 
seciues  by  at  least  25  percent  of  the 
amoimt  of  the  proposed  line  of  credit 
after  the  subordination. 

(B)  The  applicant  cannot  obtain 
sufficient  credit  through  a  conventional 
guaranteed  loan. 

(C)  The  subordination  is  limited  to  a 
specific  amount. 

(D)  The  loan  funds  will  not  be  used 
in  such  a  way  that  will  contribute  to 
erosion  of  highly  erodible  land  or 
conversion  of  wetlands  for  the 
production  of  an  agricultiual 
commodity  according  to  part  1940, 
subpart  G  of  this  chapter. 

(b)  The  borrower  has  not  been 
convicted  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  under 
Federal  or  State  law.  "Borrower"  for 
purposes  of  this  provision,  specifically 
includes  an  individual  or  entity 
borrower  and  any  member  stockholder, 
partner,  or  joint  operator,  of  an  entity 
borrower  and  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
borrower.  "Controlled  substance"  is 
defined  at  21  CFR  part  1308.  The 
borrower  will  be  ineligible  for  a 
subordination  for  the  crop  year  in  which 
the  conviction  occurred  and  the  4 
succeeding  crop  years.  Applicants  must 
-attest  on  the  Agency  application  form 
that  it  and  its  members,  if  an  entity, 
have  not  been  convicted  of  such  a 
crime. 

(F)  No  subordination  will  exist  in 
favor  of  another  creditor  on  the  same 
sectirity. 

(G)  llie  subordination  is  not  in  £avor 
of  another  USDA  agency. 

(H)  Any  stock  required  in  connection 
with  the  loan  secured  by  the 
subordinated  security  will  be  assigned 
to  the  Agency. 

(I)  The  borrower  can  dociunent  the 
ability  to  repay  the  total  amount  due 


under  subordination  and  pay  all  other 
debt  payments  scheduled  for  the  subject 
operating  cycle. 

(J)  The  borrower  will  complete  an 
application  provided  by  the  Agency  to 
receive  consideration  for  a 
subordination,  and 

(K)  The  lienholder  requesting  the 
subordination  will  agree  to  give  notice 
of  foreclosure  as  required  by  the 
Agency. 

(d)  Relationship  between  Agency 
loans,  direct  and  guaranteed.  A 
guaranteed  FO  or  OL  loan  may  be  made 
to  an  insiued  borrower  with  the  same 
type  of  direct  loan  provided: 

(1)  The  outstanding  combined  direct 
and  guaranteed  FO  or  OL  principal 
balance  owned  by  the  loan  applicant  or 
owed  by  anyone  who  will  sign  the  note 
as  cosigner  may  not  exceed  the 
authorized  guaranteed  loan  limit  for  that 
type  of  loan. 

(2)  Chattel  and  real  estate  collateral 
must  be  separate  and  identifiable  so  as 
to  be  discernible  from  the  collateral 
pledged  to  the  Agency  for  a  direct  loan. 
Different  lien  positions  on  real  estate  are 
considered  se{>arate  and  identifiable 
collateral. 

7.  Section  1980.175  is  amended  to 
add  paragraph  (h)(3)  as  follows: 

$198ai75    Operating  Loans. 


(h)  Special  security  requirements.  (1) 

•   *  * 

(3)  Subject  to  the  requirements  of  this 
section,  the  Agency  may  approve  a 
Contract  of  Guarantee  for  a  line  of  credit 
to  be  secured  by  basic  chattel  or  real 
estate  security  in  which  the  Agency  has 
subordinated  its  lien  position  in 
accordance  with  §  1980.ldb. 

Signed  in  Washington.  DC,  on  September 
2.  1997. 
Dallas  Smith. 

Acting  Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

Jill  Long  Thompson. 

Under  Secretary  for  Rural  Development. 
(PR  Doc.  97-23750  Filed  9-a-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  911 

[Docket  No.  970725178-7178-01] 

Policies  and  Procedures  Regarding 
Use  of  the  NOAA  Space-Based  Data* 
Collection  Systems 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
proposes  regulations  revising  its 
policies  and  procedures  for  authorizing 
the  use  of  its  space-based  Data 
Collection  Systems  which  operate  on 
NOAA's  Geostationary  Operational 
Environmental  Satellites  (GOES)  and 
Polar-orbiting  Operational 
Environmental  Satellites  (FOES).  These 
proposed  regulations  revise  the  current 
policy  on  the  use  of  the  GOES  Data 
Collection  System  (DCS),  and  formalize 
a  new  policy  for  the  use  of  the  Argos 
Data  Collection  and  Location  System 
(Argos  DCS)  which  flies  on  the  FOES. 
The  regulations  are  intended  to 
harmonize,  as  much  as  practicable,  the 
system  use  policies  for  the  two  systems 
which  in  the  past  have  been  disparate. 
The  fundamental  principle  imderlying 
these  regulations  is  that  the  Govenunent 
will  not  allow  its  space-based  data 
collection  systems  to  be  used  where 
there  are  commercial  services  available 
that  fulfill  users'  requirements. 
DATES:  Comments  must  be  received  by 
November  10,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  Dane  Clark,  NOAA  National 
Environmental  Satellite,  Data,  and 
Information  Service.  Direct  Services 
Division  (E/SP3).  4700  Silver  Hill  Road, 
Stop  9909,  Room  0158,  Washington, 
D.C. 20233-9909. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dane  Clark  at  (301)  457-5678.  e-mail: 
satinfo®nesdis.  noaa.gov  or  Kira  Alvarez 
at  (301)  713-0053,  e-mail: 
Kira.Alvarez@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NOAA 
operates  environmental  data  collection 
systems  on  its  GOES  and  on  its  FOES. 

The  GOES  DCS  consists  of:  U.S. 
Government  instruments  on  NOAA 
geostationary  satellites;  user  Data 
Collection  Platforms  (DCP):  data  receipt 
and  data  dissemination  systems.  With 
the  exception  of  the  DCF,  which  are 
managed  by  the  individual  users,  the 
GOES  DCS  is  managed  by  NOAA.  The 
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data  collection  system  on  the  FOES  is 
provided  through  a  cooperative  program 
with  the  Centre  National  d'Etudes 
Spatiales  (CNES),  the  French  national 
space  agency.  This  system,  which  is 
known  as  the  Argos  Data  Collection  and 
Location  Syi>tem  (Argos  DCS),  is 
managed  by  NOAA  and  CNES  jointly 
and  consists  of:  Instruments  provided 
by  CNES,  which  are  flown  aboard 
NOAA  polar-orbiting  satellites;  user 
platform  transmitter  terminals;  and 
global  data  receipt  and  data  processing 
centers.  Argos  instruments  are  also 
scheduled  to  fly  on  Japanese  and 
European  polar-orbiting  satellites. 

Both  the  GOES  DCS  and  the  Argos 
DCS  are  operated  to  support 
environmental  applications,  e.g., 
meteorology,  oceanography,  hydrology, 
ecology,  and  remote  sensing  of  Earth 
resources.  In  addition,  the  Argos  DCS 
currently  supports  applications  related 
to  protection  of  the  environment,  e.g.. 
hazardous  material  tracking,  fishing 
vessel  tracking  for  treaty  enforcement, 
animal  tracking,  and  oil  and  gas 
pipeline  monitoring  to  prevent  leakage. 
Presently,  the  majority  of  users  of  these 
systems  are  government  agencies  and 
researchers  and,  in  fact,  much  of  the 
data  collected  by  both  the  GOES  DCS 
and  the  Argos  DCS  are  provided  to  the 
World  Meteorological  Organization  via 
the  Global  Telecommunications  System 
for  inclusion  in  the  World  Weather 
Watch  Program. 

The  GOES  DCS  was  established  in 
1974  to  obtain  data  from  remote 
locations  which  were  required  for  the 
effective  management  of  programs  by 
the  NOAA.  Given  that  the  capacity  of 
this  system  could  more  than  provide  for 
all  of  NOAA's  requirements,  NOAA, 
through  its  regulations,  currently  in 
effect,  made  the  excess  capacity  of  the 
GOES  DCS  available  to  non-NOAA 
users  (46  F.R.  48634,  as  amended  at  51 
F.R.  3465).  These  non-NOAA  users 
include  Federal  and  state  agencies  or 
local  govenunents.  as  well  as  private 
persons  and  firms  and  foreign 
government  agencies  whose  use  of  the 
system  supports  a  program  of  a  U.S. 
agency. 

While  no  similar  regulations  were 
published  concerning  the  Argos  DCS,  in 
March  1992,  NOAA  made  a  small 
portion,  i.e.,  less  than  five  percent  of 
system  capacity,  available  for  non- 
environmental  use.  This  pralicy  was 
announced  in  the  Commerce  Business 
Daily  on  March  2, 1992,  and  was 
consistent  with  the  U.S.  Commercial 
Space  Guidelines  of  1991  which 
encouraged  government  agencies  to 
promote  commercial  entities'  access  to 
excess  U.S.  space-based  assets  in  order 
to  facilitate  the  growth  of  the  emerging 


U.S.  commercial  sp>ace  industry.  This 
policy  of  allowing  the  non- 
environmental  use  of  up  to  five  percent 
of  the  system's  capacity  successfully 
allowed  commercial  developers  of 
space-based  data  collection  systems  to 
access  an  operational  space-based 
system  to  help  develop,  but  not 
implement,  their  nascent  services. 

In  1996,  NOAA  recognized  that  a 
commercial  industry  was  starting  to 
emerge  in  the  area  of  data  collection  and 
location  services  (e.g..  Mobile  Space 
Services).  Guided  by  the  U.S. 
Government's  long-standing  policy 
against  competing  with  the  private 
sector,  NOAA  in  October  1996  (61  Fed. 
Reg.  52775)  aimounced  that  it  would  no 
longer  promote  the  use  of  the  Argos  DCS 
for  commercial  non-environmental 
applications. 

NOAA,  moreover,  has  been  eager  to 
explore  new  opportunities  for  meeting 
mission  requirements  that  are  presented 
by  the  development  of  private  space- 
based  data  collection  systems.  To 
explore  these  opportunities,  NOAA 
initiated  a  dialogue  between  users  of  the 
systems  and  both  public  and  private 
sector  service  providers  by  hosting  a 
public  meeting  in  December  1996.  This 
meeting  brought  together  more  than  100 
individuals  representing  current  and 
planned  space-based  data  collection 
service  providers  and  users  to  present, 
discuss  and  document  pertinent 
information  necessary  to  reevaluate  and 
reexamine  government  practice  and 
policy. 

As  demonstrated  at  the  public 
meeting,  there  are  operational  and  soon- 
to-be  operational  commercial  data 
collection  systems.  However,  the 
government  users  of  the  current  NOAA- 
provided  systems  require  a 
demonstrated  operational  capability 
from  the  private  sector  service  providers 
before  contemplating  a  change  away 
from  these  government-provided 
systems.  Based  on  the  presentations, 
both  oral  and  written,  made  at  the 
public  meeting,  the  commercial 
providers  are  currently  unable  to 
provide  such  a  capability  to  the  vast 
majority  of  government  users. 
Consequently,  there  is  still  a  need  for 
the  government  to  provide  a  data 
collection  system  for  government  use 
until  such  a  time  as  the  government's 
requirements  can  be  met  by  the 
commercial  sector.  However,  given  the 
evolving  state  of  the  conunercial 
industry,  government  users  must  take 
into  account  the  progress  and 
development  of  these  commercial 
systems.  As  a  residt,  any  new  system 
use  policy  should  be  focused  oh 
meeting  the  requirements  of  the 
govenunent  users,  while  also 


encouraging  them  to  canvass  the 
commercial  marke^>lace  on  a  pwiodic 
basis. 

The  participants  expressed  interest  in 
the  issuance  of  new  consolidated 
regulations  that  clarify  the  system  use 
policies  for  the  Argos  DCS  and  the 
GOES  DCS.  The  participants  indicated 
that  new  regulations  establishing  a  clear 
set  of  criteria  for  allowing  access  to  the 
government  systems  woidd  accord  them 
the  predictability  and  transparency 
necessary  to  make  rational  business 
decisions. 

Major  Revisions 

These  proposed  regulations  would 
revise  the  existing  r^ulations  to  include 
the  Argos  DCS  under  the  regulatory 
regime  that  previously  only  governed 
the  GOES  DCS.  To  the  greatest  extent 
possible,  the  proposed  regulations 
would  treat  the  two  systems  the  same. 
However,  due  to  the  distinct  natiue  of 
each  system  and  its  uses,  it  was  not 
possible  to  harmonize  every  aspect  of 
system  regulation.  In  particular,  the 
system  priorities  are  separate  and 
distinct  for  the  two  systems.  Also,  the 
authorized  users  and  uses  are  different 
For  both  systems  an  important 
prerequisite  in  reviewing  applications 
for  use  is  that  there  be  no  commercial 
space-based  services  available  which 
meet  the  users'  requirements  in  terms  of 
satellite  coverage,  accuracy,  data 
throughput,  platform  power 
consumption,  size  and  weight,  service 
continuity  and  reliability,  platform 
compatibility  and,  in  the  case  of 
government  agencies,  cost-effectiveness. 

The  GOES  DCS  can  only  be  used  for 
enviroiunental  purposes  while  the 
Aigos  DCS  can  be  used  for 
environmental  and  some  very  limited 
non-environmental  pvuposes.  The  non- 
environmental  use  of  the  Argos  system 
is  primarily  authorized  for  government 
users,  for  such  applications  as 
humanitarian  cargo  tracking,  or  for 
national  security  purposes.  Non- 
governmental use  of  the  Argos  system 
would  be  ciutailed,  and  a  prerequisite 
that  there  be  a  government  interest  in 
the  collection  of  the  data  would  be 
added.  This  prerequisite  is  similar,  but 
not  the  same,  as  the  current  GOES 
sponsorship  requirement  In  addition  to 
government  users  only  non-profit  users 
may  be  allowed  to  use  the  Argos  DCS 
for  non-environmental  uses,  except  in 
cases  where  there  is  a  significant 
possibility  of  the  loss  of  life.  However, 
at  no  time  will  non-environmental  use 
of  the  Argos  DCS  exceed  five  percent  of 
the  system's  total  use.  This  is  a 
reduction  from  current  practice  which 
allows  up  to  five  percent  of  the  system's 
capacity  to  be  used  for  non- 
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environmental  data  collection.  Tying 
the  upper  limit  for  non-environmental 
use  of  the  system  to  a  percentage  of 
actual  system  use  rather  than  'system 
capacity'  substantially  reduces  the 
allowance  for  such  use  of  the  system. 
The  term  of  system  use  agreements 
would  has  be  shortened:  For  use  of  the 
GOES  system,  the  term  would  be 
reduced  from  10  years  to  5  years;  for  use 
of  the  Argos  System,  the  term  would  be 
reduced  from  a  maximum  of  5  years  to 
a  maximum  of  3  years.  This  would  be 
done  to  ensure  that  users  will 
periodically  canvass  the  marketplace  to 
determine  whether  commercial  services 
have  developed  the  capabilities  to  meet 
their  requirements.  The  chart  in  Annex 
1  to  this  proposed  regulation  maps  out 
the  system  use  policy  for  the  Argos  IXIS 
and  has  been  included  to  help  users 
understand  these  regulations. 

Another  major  revision  to  the  existing 
regulations  is  that  the  former 
complicated  proprietary  information 
section  would  be  eliminated.  Protection 
of  proprietary  information  would  be  in 
accordance  with  the  Freedom  of 
Information  Act  5  U.S.C.  §  552.  and  the 
Departmental  procedures  for 
compliance  with  that  statute  [see  15 
CFR  4).  The  existing  provisions  were 
promulgated  in  1981  when  the  GOES 
DCS  was  first  opened  up  to  private 
users.  At  the  time,  it  was  anticipated 
that  these  private  users  might  be 
transmitting  proprietary  data  to  which 
they  would  not  want  their  competitors 
to  have  access.  However,  these 
procedures  were  rarely  used.  NOAA 
believes  that  adequate  protection  for 
proprietary  information  is  contained  in 
the  Freedom  of  Information  Act. 

As  a  result  of  revising  the  GOES  DCS 
regulations  to  encompass  use  of  the 
Argos  DCS,  a  definition  section  was 
added  for  the  purpose  of  clarity.  This 
section  defines  most  of  the  relevant 
terms  used  in  the  regulations,  such  as 
government  user,  non-profit  user, 
platform  user,  and  government  interest 

Classification 

A.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

This  proposed  rule  establishes  a- 
process  intended  to  promote  the 
development  of  the  industry  while  at 
the  same  time  minimizing,  as  much  as 
practicable,  any  adverse  impact  on  any 
entity,  large  or  small,  which  may  seek 
to  operate  data  collection  platforms. 
Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  nde. 


if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  ReducUon  Act  of  1980  (44 
U.S.C.  35) 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA).  The  proposed  rule  revises 
collection-of-information  requirements 
that  were  previously  approved  by  the 
OMB  under  control  number  0648-0157. 
Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  72  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information  to  Dane 
Clark,  NOAA.  National  Environmental 
Satellite,  Data,  and  Information  Service. 
Direct  Services  Division  (E/SP3),  4700 
Silver  Hill  Road,  Stop  9909,  Room  0158, 
Washington,  D.C.  20223-9909  and  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503  (Attention:  NOAA  Desk 
Officer).  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to.  nor  shall  any 
person  be  subject  to  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currenUy  valid 
OMB  control  nimiber. 

C.  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.) 

Publication  of  the  proposed 
regulations  does  not  constitute  a  major 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required. 


List  of  Subjects  in  15  CFR  Part  Oil 

Scientific  equipment.  Space 
transportation  and  exploration. 

Dated:  September  3. 1997. 
Robert  S.  Winokur. 
Assistant  Administrator. 

Accordingly,  for  the  reasons  set  forth 
above  Part  911  of  Tide  15  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
revised  to  read  as  follows: 

PART  911— POLICIES  AND 
PROCEDURES  CONCERNING  USE  OF 
THE  NOAA  SPACE-BASED  DATA 
COLLECTION  SYSTEMS 

911.1  Purpose. 

911.2  Scope. 

911.3  Definitions. 

91 1.4  Use  of  the  NOAA  Data  Collection 
Systems. 

911.5  NOAA  Data  Collection  Systems  Use 
Agreements. 

911.6  Treatment  of  Data. 

911.7  Continuation  of  the  NOAA  Data 
Collection  Systems. 

911.8  Technical  Requirements. 

Appendix  A  to  Pari  911— Argus  System  Use 
PoUcy  Diagram  , 

Autiiority:  15  U.S.C  313.  49  U.S.C.  44720; 
15  U.S.C.  1525;  7  U.S.C.  450b;  5  U.S.C.  552. 

f911.1    PurpoM. 

These  regulations  set  forth  the 
procedural,  informational  and  technical 
requirements  to  use  the  NOAA  Data 
Collection  Systems.  In  addition,  they 
establish  the  criteria  NOAA  will  employ 
when  making  determinations  as  to 
whether  to  authorize  the  use  of  its 
space-based  data  collection  systems. 
The  regulations  are  intended  to  facilitate 
the  collection  of  environmental  data  as 
well  as  other  such  data  which  the 
Government  is  interested  in  collecting, 
while  at  the  same  time  not 
disadvantaging  the  development  of  the 
commercial  space-based  services  in  this 
sector.  Obtaining  a  system  use 
agreement  to  operate  data  collection 
platforms  pursuant  to  these  regidations 
does  not  affect  related  licensing 
requirements  of  other  Federal  agencies 
such  as  the  Federal  Communications 
Commission. 

1911.2    Scop*. 

(a)  These  regulations  apply  to  any 
person  subject  to  the  jurisdiction  or 
control  of  the  United  States  who 
operates  or  proposes  to  operate  data 
collection  platforms  to  be  used  with  the 
NOAA  data  collection  systems  either 
direcUy  or  through  an  affiliate  or 
subsidiary.  For  the  purposes  of  these 
regulations  a  person  is  subject  to  the 
jurisdiction  or  control  of  the  United 
States  if  such  person  is: 


■'^■f^^^i^r: 
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(1)  An  individual  who  is  a  United 
States  citizen;  or 

(2)  A  corporation,  partnership, 
association,  or  other  entity  organized  or 
existing  under  the  laws  of  any  state, 
territory,  or  possession  of  the  United 
States. 

(b)  These  regulations  apply  to  all 
existing  GOES  and  Argos  DCS  users  as 
well  as  all  tuture  applications  for  DCS 
use. 

f  91 1.3    Definitions. 
'  For  purposes  of  this  part: 

Approving  authority  means  NOAA  for 
the  GOES  DCS;  and  it  means  the  Argos 
Participating  Agencies,  via  the  Argos 
Operations  Committee,  for  the  Argos 
DCS. 

Argos  DCS  means  the  system  which 
collects  data  from  fixed  and  moving 
platforms  and  provides  platform 
location  data.  This  system  consists  of 
platforms,  the  Argos  French  instrument 
on  POES  (and  plaimed  to  fly  on-board 
the  ADEOS  D  Japanese  spacecraft  and 
the  EUMETSAT  METOP  spacecraft);  a 
ground  processing  system;  and 
telemetry  ground  stations. 

Argos  participating  agencies  are  a 
combination  of  joint  effort  between 
NOAA;  the  Centre  National  d'Etudes 
Spatiales  (CNES)  of  France;  the  National 
Space  Development  Agency  (NASDA)  of 
Japan;  and  the  European  Oi^ganization 
for  the  Exploitation  of  Meteorological 
Satellites  (EUMETSAT). 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Satellite  and 
Information  Services  or  his/her 
designee. 

Environmental  data  means 
environmental  measurement  data  for  the 
purpose  of  using  of  the  GOES  DCS;  and 
it  means  environmental  measurement 
and  environmental  protection  data  for 
the  purpose  of  using  the  Argos  DCS. 

Environmental  measurement  data 
means  data  that  relate  to  the 
characteristics  of  the  Earth  and  its 
natural  phenomena  by  helping  to  better 
understand,  evaluate,  or  monitor  its 
natural  resources. 

Environmental  protection  data  means 
data  that  relate  to  the  characteristics  of 
the  Earth  and  its  environment 
(including  its  ecosystems  and  the 
species  which  inhabit  them)  by  helping 
to  protect  against  any  uiueasonable 
adverse  effects  thereto. 

Episodic  use  means  the  use  of  the 
system  for  short  events  where  the 
possibility  of  loss  of  life  is  high. 

Experimental  use  means  the  use  of  the 
GOES  DCS  by  equipment  manufactiuers 
for  the  purposes  of  testing  and  assessing 
new  equipment  that  is  to  be  used  in 
conjunction  with  the  GOES  DCS.         "^ 

Government  interest  means  relating  to 
the  mission  of  a  U.S.  Federal  agency  or 


the  mission  of  one  of  the  Argos 
participating  agencies,  or  also,  in  the 
case  of  the  GOES  DCS.  a  state  or  local 
government. 

Government  user  means  agencies  of 
Federal,  state,  or  local  governments  or 
any  of  those  agencies'  contractors  or 
grantees,  so  long  as  the  contractor  is 
using  the  data  collected  by  the  NOAA 
DCS  to  fulfill  its  contractiial  obligations 
to  the  Government  agency  or  in  the  case 
of  a  grantee  that  these  data  are  being 
used  in  accordance  with  the  statement 
of  work  for  the  award. 

NOAA  data  collection  systems  means 
the  GOES  and  Argos  space-based  data 
collection  systems. 

Non-profit  user  means  a  not-for-profit 
academic,  research,  or  other  non- 
governmental organization  which  is 
using  these  data  for  education  and/or 
scientific,  non-commercial  purposes. 

Operational  use  means  the  use  of  data 
in  a  situation  where  the  utility  of  the 
data  is  significantly  reduced  if  not 
collected  or  delivered  in  a  sp^ific  time 
window.  This  includes  situations  where 
extensive  preparation  work  is  in  place 
and  a  delay  in  acquisition  of  data  would 
jeopardize  the  project. 

User  means  me  entity  and/or 
organization  which  owns  or  operates 
.user  platforms  for  ihe  purpose  of 
collecting  and  transmitting  data  through 
the  NOAA  DCS. 

User  platform  means  devices, 
designed  in  accordance  with  the 
specifications  delineated  and  approved 
by  the  Approving  Authority,  used  for 
the  in-situ  collection  and  subsequent 
transmission  of  data  via  the  NOAA  data 
collection  systems.  Those  devices  which 
arc  used  in  conjunction  with  the  GOES 
DCS  are  referred  to  as  DCP  and  those 
which  are  used  in  conjimction  with  the 
Argos  DCS  are  referred  to  as  Platform 
Transmitter  Terminals  (PTT).  For 
purposes  of  these  regulations,  the  terms 
"user  platform."  "DCP"  and  "PTT"  are 
interchangeable. 

User  requirement  means  the 
requirement  expressed  and  explained  in 
the  System  Use  Agreement. 

f  911^  Um  of  ttw  NOAA  Data  Collection 

(a)  Use  of  the  NOAA  Data  Collection 
Systems  will  only  be  authorized  in 
accordance  with  the  conditions  and 
requirements  set  forth  in  paragraphs  (b). 
(c).  (d).  (e).  and  (f)  of  this  section. 

(b)  NOAA  Data  Collection  Systems 
will  only  be  authorized  where  there  are 
no  commercial  services  available  that 
meet  the  user's  requirements. 

(c)  (1)  Except  as  provided  in 
paragraphs  (2),  (3)  and  (4)  of  this 
section,  NOAA  DCS  shall  only  be  used 
for  the  collection  of  environmental  data. 


(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  non-environmental 
use  of  the  Argos  DCS  is  only  authorized 
for  government  use  and  non-profit  users 
where  there  is  a  government  interest. 
Non-environmental  use  of  the  system 
shall  not  exceed  five  percent  of  the 
system's  total  use. 

(3)  Episodic,  non-environmental  use 
of  the  Argos  DCS  may  also  be 
authorized  in  specific  instances  when 
there  is  a  significant  possibility  for  loss 
of  life.  Such  use  shall  be  closely 
monitored. 

(4)  Experimental  use  of  the  GOES  DCS 
is  only  authorized  for  manufacturers  of 
GOES  E)CS  compatible  equipment,  such 
as  platforms,  that  require  access  to  the 
system  in  order  to  test  and  assess  the 
compatibility  of  their  new  products. 

(d)  Non-governmental  use  of  the 
NOAA  DCS  will  only  be  authorized 
where  there  is  a  government  interest  in 
the  collection  and/or  receipt  of  the  data. 

(e)  Because  of  capacity  limitations  on 
the  GOES  DCS.  system  applicants  will 
be  admitted  to  use  the  GOES  system  in 
accordemce  with  the  following  priority: 

(1)  NOAA  programs  or  users  whose 
data  are  required  for  implementation  of 
NOAA  programs,  as  determined  by  the 
Assistant  Administrator,  will  be 
accorded  first  priority. 

(2)  Users  whose  data  are  desired  to 
support  NOAA  programs  will  be 
accorded  second  priority. 

(3)  Users  whose  data  and/or  use  of  the 
GOES  DCS  Mtill  further  a  program  of  an 
agency  or  department  of  the  U.S. 
Government,  other  than  NOAA.  will  be 
accorded  third  priority. 

(4)  Users  whose  data  are  required  by 

a  state  or  local  government  of  the  United 
States  will  be  accorded  fourth  priority. 

(5)  Experimental  users  of  the  system 
will  be  accorded  fifth  priority. 

(6)  No  other  usage  will  be  authorized 
for  the  GOES  DCS. 

(f)  In  the  event  that  Argos  DCS 
capacity  limitations  require  that  priority 
determinations  be  made,  priority  will  be 
given  to  those  platforms  that  provide 
environmental  data  of  broad 
international  interest,  especially  of  an 
operational  nature,  and  to  those 
requiring  the  unique  capabilities  of  the 
Argos  DCS.  such  as  platiorm  location  or 
polar  coverage. 

f  911.5    NOAA  Data  Collection  Systems 
Um  Agraements. 

(a)  In  order  to  use  a  NOAA  IXIS.  each 
user  must  have  an  agreement  with  the 
approving  authority  for  tbat  system. 

(b)  These  agreements  will  address,  but 
will  not  be  limited  to.  the  following 
matters: 

(1)  The  period  of  time  the  agreement 
is  valid  and  procedures  for  its 
termination. 
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(2)  The  authorized  use(s).  and  its 
priorities  for  use, 

(3)  The  extent  of  the  availability  of 
commercial  services  which  meet  the 
user's  requirements  and  the  reasons  for 
choosing  the  Government  system, 

(4)  Any  applicable  government 
interest  in  the  data, 

(5)  Required  equipment  standards, 

(6)  Standards  of  operation, 

(7)  Conformance  with  applicable  ITU 
and  FCC  agreements  and  regulations, 

(8)  Reporting  time  and  frequencies, 

(9)  data  formats, 

(10)  Data  delivery  systems  and 
schedules,  and 

(11)  User-bome  costs. 

(c)  The  Director,  Office  of  Satellite 
Data  Processing  and  Distribution  for  the 
National  Environmental  Satellite,  Data, 
and  Information  Service  shall  evaluate 
user  requests  and  conclude  agreements 
for  use  of  the  NOAA  Data  Collection 
systems. 

(d)(1)  Agreements  for  the  collection 
via  the  Argos  DCS  of  environmental 
data  by  government  agencies  or  non- 
profit institutions  shall  be  valid  for  3 
years  from  the  date  of  initial  in-situ 
deployment  of  the  platforms,  and  may 
be  renewed. 

(2) -Agreements  for  the  collection  of 
environmental  data  via  the  Argos  DCS 
by  for-profit  users  shall  be  valid  for  1 
year  from  the  date  of  initial  in-situ 
deployment  of  the  platforms,  and  may 
be  renewed  annually  thereafter  but  only 


for  so  long  as  there  exists  a 
governmental  interest  in  the  receipt  of 
these  data. 

(3)  Agreements  for  the  collection  of 
non-environmental  data  via  the  Argos 
DCS  by  government  agencies  or 
nonprofit  institutions  shall  be  valid  for 
1  year  from  the  date  of  initial  in-situ 
deployment  of  the  platforms  and  may  be 
renewed  annually. 

(4)  Agreements  for  episodic  collection 
of  non-environmental  data  via  the  Argos 
DCS  under  911.4(c)(3)  shall  be  of  short, 
finite  duration  not  to  exceed  1  year 
without  exception,  and  usually  shall  not 
exceed  6  months.  These  agreements 
shall  be  closely  monitored  and  shall  not 
be  renewed. 

(e)  (1)  Agreements  for  the  collection  of 
data  by  the  GOES  DCS  shall  be  valid  for 
5  years  &t>m  the  date  of  initial  in-situ 
deployment,  and  may  be  renewed. 

(2)  Agreements  for  the  experimental 
use  of  the  GOES  DCS  by  equipment 
manufacturers  shall  be  valid  for  2  years 
from  the  date  of  initial  in-situ 
deployment,  and  may  be  renewed. 

§911.6    Treatment  of  Data. 

(a)  All  NOAA  DCS  users  must  agree 
to  permit  NOAA  auid  other  agencies  of 
the  U.S.  Government  the  full,  open  and 
timely  use  of  all  data  collected  from 
their  platforms.  Any  proprietary  data 
will  be  protected  in  accordance  with 
applicable  laws. 


§911.7    Continuation  Of  ttM  NOAA  Data 
Collection  Systems. 

(a)  NOAA  expects  to  continue  to 
operate  satellite-based  data  collection 
systems  on  its  geostationary  and  polar- 
orbiting  satellites,  subject  to  the 
availability  of  future  appropriations. 

(b)  As  use  of  the  system  in  support  of 
NOAA  programs  increases,  it  eventually 
may  be  necessary  to  further  restrict 
system  usage  by  other  users.  If  such 
restrictions  on  use  become  necessary,  or 
in  the  event  that  NOAA  discontinues 
operation  of  GOES  and/or  POES.  NOAA 
will  provide,  to  the  maximum  extent 
practicable,  advance  notice  to  the 
affected  users. 

(c)  NOAA  will  not  be  responsible  for 
any  losses  resulting  from  the 
nonavailability  of  the  NOAA  DCS. 

§911.8    Technical  Requirements. 

(a)  All  platform  operators  of  the 
NOAA  DCS  must  use  a  data  collection 
platform  radio  set  whose  technical  and 
design  characteristics  conform  to 
applicable  specifications  and 
regulations. 

(b)  All  platform  operators  are 
responsible  for  all  costs  associated  with 
the  procurement  and  o]}eration  of  the 
platforms,  and  for  the  acquisition  of 
data  from  those  platforms  either  direcUy 
from  the  satellite  or  from  the  applicable 
data  processing  center. 

BtLUNQCOOE  3610-06-P 
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Appendix  A  to  Part  911— Argoe  System  Use  Policy  Diagram 
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POSTAL  SERVICE 

39  CFR  part  20 

International  Surface  Air  Lift  Service; 
Proposed  Changes 

AGEF4CY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  change  the  postage  rates  and 
conditions  of  service  for  International 
Surface  Air  Lift  Service  (ISAL).  In 
addition  to  adjusting  fates,  the  Postal 
Service  proposes  to  establish  a 
minimum  weight  for  direct  country 
saclis,  establish  separate  direct  shipment 
rates,  implement  new  sortation 
requirements,  and  impose  a  maximum 
on  the  amount  of  unsorted  mail 
contained  in  an  ISAL  mailing.  There 
will  no  longer  be  a  restricted  number  of 
acceptance  offices.  ISAL  mailings  may 
be  deposited  at  any  post  office  where 
bulk  mail  is  accepted. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  on  or  before 
October  9,  1997. 

ADDRESSES:  Written  comments  should 
be  directed  to  the  Manager, 
International  Pricing,  Costing,  and 
Classification,  Room  370-IBU, 
International  Business  Unit,  U.S.  Postal 
Service,  Washington,  DC  20260-6500. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  in  the  International  Business 
Unit,  10th  Floor,  901  D  Street  SW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Michelson,  (202)  268-5731. 

SUPPt-EMENTARY  INFORMATION: 

International  Surface  Air  Lift  (ISAL)  is 
a  bulk  mailing  service  for  international 
shipment  of  publications,  advertising 
mail,  catalogs,  directories,  books,  other 
printed  matter,  and  small  packets.  The 
service  is  available  to  approximately 
125  countries.  To  use  ISAL,  a  mailer 
must  send  at  least  50  pounds  of  these 
items  at  one  time,  presorted  by  country 
of  destination.  Identical  piece  mailings 
are  not  required  to  qualify.  Postage  for 
ISAL  is  calculated  according  to  a  rate 
structiire  including  both  per-piece  and 
per-pound  elements  with  destination 
countries  separated  into  four  rate 
groups.  A  discount  is  given  to  ISAL  mail 
tendered  at  the  Dropship  ISAL  Service 
Centers  (Dropship  ISC)  (formerly  called 
gateway  airport  mail  facilities)  at  New 
York  (JFK),  San  Francisco,  Chicago,  and 
Miami,  or  when  direct  shipment  (750 
pounds  or  more  to  a  single  destination) 
can  be  arranged  from  the  acceptance 
city.  An  additional  discount  is  available 


for  M-bags  (printed  matter  to  a  single 
addressee). 

The  Postal  Service  reviewed  the 
current  ISAL  service  and  is  making 
changes  to  ISAL  preparation 
requirements  that  will  reduce  operating 
costs.  The  Postal  Service  also  proposes 
rate  discounts  based  on  the  place  of 
mailing,  the  availability  of 
transportation,  and  the  volume  of  mail. 
The  Postal  Service  believes  these 
changes  make  the  service  available  to 
more  users  at  more  convenient  locations 
and  still  will  cover  the  cost  of  providing 
the  service  with  a  reasonable 
contribution  to  institutional  costs.  The 
Postal  Service  proposed  the  change  to 
ISAL  as  described  below. 

Minimum  Weight 

Currently  there  is  no  required 
minimum  amount  of  mail  per  sack 
prepared  by  the  mailer.  The  mailer 
merely  places  the  mail  for  a  particular 
country  in  a  mail  sack  and  labels  the 
sack  to  that  country.  This  has  resulted 
in  an  unacceptable  number  of  sacks 
containing  small  amounts  of  mail.  In 
some  cases  the  sack  itself  weighed  more 
than  the  mail  in  the  sack.  This  resulted 
in  an  excessive  number  of  sacks,  higher 
transportation  costs,  and  complaints 
from  other  postal  administrations. 
Therefore,  the  Postal  Service  proposes  a 
minimum  weight  of  11  pounds  (5 
kilograms)  for  direct  country  sacks 
prepared  by  mailers.  When  there  is  less 
than  11  pounds  but  10  or  more  pieces 
(a  package)  the  mailer  will  prepare  this 
mail  in  a  mixed  country  package  rate 
group  sack.  This  mail  will  be  entitled  to 
the  ISAL  rate  as  if  it  had  been  placed  in 
the  direct  country  sack.  Generally,  when 
there  are  less  than  10  pieces  to  a 
country,  this  mail  will  be  prepared  in 
"residual"  sacks  by  rate  group.  Residual 
mail  caimot  exceed  10%,  by  weight,  of 
the  rest  of  the  mailing. 

Acceptance  Cities 

Since  the  inception  of  ISAL,  the 
Postal  Service  has  limited  the  number  of 
cities  where  ISAL  mailings  could  be 
deposited.  This  was  intended  to  reduce 
the  cost  of  maintaining  an  extensive 
transportation  network,  but  many 
customers  not  located  near  an 
acceptance  point  could  not  use  ISAL. 
The  Postal  Service  proposes  a  Full 
Service  rate  that  will  be  available  from 
all  post  offices  where  bulk  mail  is 
accepted  and  will  make  ISAL  accessible 
to  all  customers.  Mailers  may  still  mail 
at  the  lower  Dropship  ISC  Rate  by 
tendering  their  mail  to  a  Dropship  ISC. 

Volume  Discount 

The  Postal  Service  proposes  discounts 
based  on  the  amount  of  postage  spent  by 


a  mailer  in  the  preceding  postal  fiscal 
year.  For  example,  a  mailer  spending  $2 
million  or  more  for  ISAL  during  postal 
fiscal  year  1996  (September  16,  1995 — 
September  13,  1996)  will  receive  a  5 
percent  discount  on  ISAL  mailings 
made  during  the  next  fiscal  year,  1997 
(September  14. 1996— September  12, 
1997).  Mailers  spending  over  $5  million 
receive  a  10  percent  discount  and  a  15% 
discount  for  over  $10  million.  These 
discounts  apply  to  Full  Service,  Direct 
Shipment,  and  Dropship  ISC  Rates.  The 
discount  is  calculated  on  the  mailing 
statement. 

Direct  Shipment  Rates 

Direct  Shipment  rates  are  still 
available  for  mailers  tendering  750 
pounds  or  more  to  one  country  at  any 
office  from  which  the  Postal  Service  can 
obtain  direct  transportation  to  the 
destination  country.  However,  a  new 
rate  schedule  has  been  developed  for 
this  service  to  reflect  current  costs. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
at  the  above  address. 

The  Postal  Service  proposes  to  amend 
part  246  of  the  International  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations,  Incorporation  by 
reference.  International  postal  services. 

PART  20— {AIMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  S52(a);  39  U.S.C.  401, 
407.  408. 

2.  The  International  Mail  Manual  will 
be  amended  to  incorporate  part  246, 
International  Surface  Air  Lift  Service  as 
follows: 

246     International  Surface  Air  Lift 
(ISAL)  Service 

246.1     Definition 

International  Surface  Air  Lift  (ISAL)  is 
a  bulk  mailing  system  that  provides  fast, 
economical  international  delivery  of 
publications,  advertising  mail,  catalogs, 
directories,  books,  other  printed  matter, 
and  small  packets.  The  cost  is  lower 
than  airmail  and  the  service  is  faster 
than  surface  mail.  ISAL  shipments  are 
flown  to  the  foreign  destinations  and 
entered  into  that  country's  surface  or 
non-priority  mail  system  for  delivery. 
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246.2    Qualiiyiiig  Mail  and  Minimum 
Quantity  Requirements 

Only  printed  matter  as  defined  in  241 
and  small  packets  as  defined  in  260  that 
meet  all  applicable  mailing  standards 
may  be  sent  in  this  service.  There  is  a 
minimum  volume  requirement  of  50 
pounds  per  mailing  except  for  the  Direct 
Shipment  option,  which  requires  a 
minimum  750  pounds  to  a  single 
country  destination.  Small  packets  may 
not  be  enclosed  in  M-bags  and  do  not 
qualify  for  the  Full  Service,  Direct 
Shipment,  or  Dropship  ISC  M-bag  Rates. 
Mail  is  prepared  as  (1)  direct  country 
sacks  when  there  are  11  pounds  or  more 
to  a  single  coiuitry  or  required  country 
separation;  (2)  mixed  coiuitry  package 
sacks  when  there  are  10  or  more  pieces 
to  a  single  country,  but  less  than  11 
pounds;  and  (3)  residual  mail  when 
there  is  less  than  10  pieces  to  a  single 
country.  Residual  mail  not  exceeding 
10%,  by  weight,  of  the  mail  presented 
in  direct  country  sacks  and  mixed 
country  package  sacks  qualifies  for  the 
appropriate  ISAL  rate  (Full  Service. 
Etirect  Shipment,  or  Dropship  ISC). 


246.3    Service  Options 

246.31  Availability 

ISAL  service  is  available  to  the  foreign 
countries  listed  in  exhibit  246.71  from 
all  post  offices  where  bidk  mail  is 
accepted  and  bom  the  Dropship  ISCs 
listed  in  246.32. 

246.32  Dropship  ISAL  International 
Service  Centers 

ISAL  deposited  at  the  following 
Dropship  liSAL  International  Services 
Centers  qualify  for  the  Dropship  ISC 
rates  shown  in  246.71: 
AMC  JFK  BUILDING  250,  JFK 

INTERNATIONAL  AIRPORT, 

JAMAICA  NY  11430-9998 
SAN  FRANCISCO  P&DC,  1300  EVANS 

AVE.  SAN  FRANQSCO  CA  94188 
AMC  SAN  FRANCISCO*.  BLDG  660  RD 

6,  SAN  FRANCISCO  CA  94158-9998 
ML\MI  P&DC,  2200  NORTHWEST  72 

AVE,  ML\MI  FL  33152 
AMC  MIAMI* ,  MIAMI 

INTERNATIONAL  AIRPORT,  MIAMI 

FL  33159-9998 
CHICAGO  O'HARE  DROPSHIP  ISAL 

SERVICE  CENTER, 


INTERNATIONAL  PROCESSING 
CENTER  ANNEX,  3333  N  MOUNT 
PROSPECT  RD,  FRANKLIN  PARK  IL 
60131. 

*  Plant  verified  mail  is  taken  directly  to 
these  Cacilities  by  the  mailer. 

246.4  Special  Services 

The  special  services  described  in 
Chapter  3  are  not  available  for  items 
sent  by  ISAL. 

246.5  Customs  Documentation 

See  244.6  and  264.5  for  the 
requirements  for  customs  forms. 

246.6  Permits 

Mailers  depositing  mail  at  a  Dropship 
ISC  must  maintain  an  advance  deposit 
account  at  that  cify  if  postage  is  paid  by 
advance  deposit  account 

246.7  Postage 
246.71    Rates 


Rate  group 

Per  piece 

Full  service  per  lb. 

Direct  shipment  per  K>. 

DrofMhip  ISC  per  K>. 

Regular 

M-bag* 

Regular 

M-bag* 

Regular 

M4)ao* 

1  

2  

3  

$.25 

.10 
.10 
.10 

$3.10 
4.10 
3.95 
6.25 

$2.50 
2.70 
3.00 
4.25 

$2.35 
3.35 
3.20 
5.50 

$1.75 
1.95 
2.25 
3.50 

$2.10 
3.10 
2.95 
5.25 

$1.50 
1.70 
2.00 
3.25 

4  „ 

'Small  packets  may  not  be  mailed  at  these  rates. 


See  exhibit  246.71  for  network 
countries  and  individual  rates. 

246.711  Full  Service  Rates 

ISAL  mailings  presented  at  any  i>ost 
office  which  accepts  bulk  mail,  other 
than  a  Dropship  ISC  listed  in  246.32, 
and  not  eligible  for  the  direct  shipment 
rate  are  paid  at  the  Full  Service  rates. 
Postage  for  regular  ISAL  is  paid  on  a  per 
piece  and  a  per  pound  basis.  M-bags  are 
subject  to  the  M-bag  poimd  rate  only. 
Small  packets  are  ineligible  for  the  M- 
bag  rates  and  may  not  be  included  in  M- 
bags. 

246.712  Direct  Shipment  Rates 

Mailers  are  eligible  for  the  direct 
shipment  rates  from  the  acceptance  post 
office  (except  Dropship  ISCs)  when  the 
Postal  Service  is  able  to  arrange  direct 


transportation  from  the  origin  office  to 
the  destination  country.  To  qualify, 
mailers  must  present  a  minimum  of  750 
pounds  to  each  destination  country. 
Mailers  must  contact  the  post  office  of 
mailing  at  least  14  days  before  the  first 
desired  mailing  date.  A  postal  employee 
must  complete  PS  Form  3655  and  Cax  it 
to  the  distribution  network  office  (DNO) 
to  obtain  a  contract  for  transportation.  If 
the  DNO  cannot  arrange  direct 
transportation,  the  direct  shipment  rate 
does  not  apply.  The  Postal  Service  may 
cancel  direct  shipment  rates  and  service 
when  direct  transportation  is  no  longer 
available. 

246.713    Dropship  ISC  Rates 

ISAL  mailings  transported  by  the 
mailer  to  the  Dropship  ISC's  listed  in 


246.32  are  eligible  for  the  Dropship  ISC 
rate. 

246.714    Volume  Disconiit 

Mailers  who  spend  $2  million  or  more 
on  ISAL  in  the  preceding  postal  fiscal 
year  may  receive  discoimts  off  the  rates 
shown  in  246.71,  as  follows: 

a.  $2  million  to  $5  million:  5% 
discoimt 

b.  over  $5  million  to  $10  million:  10% 
discoimt 

c.  over  $10  million:  15%  discount 

Mailers  entitied  to  these  discounts 
must  place  the  full  per  piece  rate  on 
each  piece  of  mail  if  payment  is  by 
postage  meter  or  mailer-precanceled 
stamps:.  The  discount  is  calculated  on 
the  statement  of  mailing.- 


EXHIBIT  246.71.— INTERNATIONAL  SURFACE  AlR  LIFT  SERVICE  NETWORK  COUNTRIES  AND  RATES 


Country 


Att>ania  ... 
Algeria  .... 
Angola  .... 
Argentir>a 


City 


Tirana  

Algiers .._ 

Luarxla 

Bueixw  Aires 


Code 


TIA 
ALG 
LAD 
BUE 


Rate  group 


1 

4 
4 
2 


47396  Federal  Register  /  Vol.  62,  No.  174  /  Tuesday.  September  9,  1997  /  Proposed  Rules 


Exhibit  246.71 .— irjTERNATiONAL  Surface  Air  Lift  Service  Network  Countries  and  Rates— Ck)ntinued 


Country 


Aruba 

Australia  

Austria  

Bahrain  

Bangladesh 

Belgium  

Belize — 

Benin  

Bolivia 

Brazil  , 

Bulgaria 


Buriuna  Faso 

Burundi '  

Cameroon 

Central  African  RepuMc 

Chile  

China «... 

Colombia  

Congo,  Dem.  Rep.  of 

Congo.  Rep.  of '  

Costa  Rica — 

Cote  d'lvoire  (Ivory)  ... 

Cuba «. 

Czech  Republic 

Denmark 

Dominican  Republic 

Ecuador „ 

Egypt - 

El  Salvador 

F* 

RnlarKl 

France  

Frerxrfi  Guiara  

Gabon 

Germany 

Ghana  

Great  Bntain 

Greece 

Guatemala 

Guyana 

Haiti  

hlonduras 

Hong  Kong  ....._...^..>.. 

Hungary 

Iceland „„_.„........ 

India — 

Indonesia 

Iran  

Ireland  

Israel _ 

Italy 

voITIqH^B    •■«■■■■••••••>•••«••■■■>• 

Japan 2  

Japan 2  


Kenya  

Korea.  Rep.  of  (South) 

Kuwait 

Lebanon  

Liechtenstein  

Luxembourg  

Madagascar ^.. 

Malaysia  

kAali ~ 

Mauritania 

Mauritius 

Mexico  

Morocco 

Mozambique 

Netherlands  

Netherlands  Antilles 


City 


Oranjestad „ 

Sydney  

Vienna  

Bahrain  

Dhaka  

Brussels ~. 

Belize  City  

Cotonou 

La  Paz  

Rio  de  Janeiro  „ 

Sofia  ~ 

Ouagadougou  ... 

Bujumbara  

Douala  

Bangui  

Santiago  

Beijing  (Peking) 

Bogota  

Kinshasa „. 

Brazzaville  

San  Jose 

Abidjan a 

Havana  

Prague  

Copenhagen  

Santo  Domingo . 

Guayaquil  

Cairo 

San  Salvador  .... 

Addis  Ababa 

HacH  

Helsinki 

Paris  

Cayenne  

Libreville  

Frankfurt  .» 

Accra  

London  

Athens  

Guatemala  City . 

Georgetown 

Port-au-Prince  . 
Tegucigalpa  . — 

Hong  Kong  

Budapest  

Reykiavik  _.. 

Mumt)ai . 

Jakarta „. 

Tehran  

Dublin  

Tel  Aviv 

Rome 

Kingston „„ 

Tokyo  

Amman  „.. 

Nairot>i  .... 

Seoul  

Kuwait  City  

Beirut 


Luxembourg  ... 
Antananariva  . 
Kuala  Lumpur 

Bamako  

Nouakchott  .... 

Port  Louis  

Mexico  City  .... 
Casablanca .... 

Maputo 

Amsterdam  .... 
Curacao 


Code 

Rate  group 

AUA 

2 

9YD 

3 

VIE 

1 

BAH 

4 

DAC 

4 

BRU 

-        1 

bze 

2 

COO 

4 

LPS 

2 

RK) 

2 

SOF 

1 

OUA 

4 

bjm 

4 

DLA 

4 

BGF 

4 

SCL 

2 

pek 

3 

BOG 

2 

FIH 

4 

BZV 

4 

SJO 

2 

ABJ 

4 

HAV 

2 

PRG 

1 

CPH 

1 

SDQ 

2 

GYE 

2 

CAI 

4 

SAL 

2 

ADO 

4 

NAN 

3 

hel 

1 

PAR 

1 

CAY 

2 

LBV 

4 

FRA 

1 

ACC 

4 

LON 

1 

ATH 

1 

GUA 

2 

GEO 

2 

PAP 

2 

TGU 

2 

HKG 

3 

BUD 

1 

REK 

1 

BOM 

4 

JKT 

3 

THR 

4 

DUB 

1 

TLV 

4 

ROM 

1 

KIN 

2 

TYO 

3 

OSA 

3 

AMM 

4 

NBO 

4 

SEL 

3 

KW1 

4 

BEY 

4 

BSL 

1 

LUX 

t 

TNR 

4 

KUL 

3 

BKO 

4 

NKC 

4 

MRU 

4 

MEX 

2 

CAS 

4 

MPM 

4 

AMS 

1 

CUR 

2 
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EXHIBIT  246.71.— INTERNATIONAL  SURFACE  AlR  UFT  SERVICE  NETWORK  COUNTRIES  AND  RATES— Continued 


Country 


New  Zealand 

Nkaragua 

Niger 

Norway  „„ ..... 

Oman « . 

Pakistan 

Panama 

Papua  New  Guinea  . 

Paraguay 

Pern 

Poland  ..._ 

Portugal ». 

Qatar  

Reunkxi  Island 

Romania 

Russia  

San  Marirx) 

Saudi  Arabia 

Senegal „ 

Sertiia-Montenegro  ^ 

Sierra  Leone '   

Singapore 

Somalia'  

South  Afrca  ..„„__ 

Spain  3 

Sri  Lanka  .............. 

Sudan 

Suriname  . ........... 

wWBoen  ......••M.....M*.< 

Switzerland 

Syria  

Taiwan 

Tanzania 

Thailand _ 

Togo 


Trinklad  and  Tobago  . 

Tunisia ^ 

Turkey  

Uganda  

United  Arab  Emirates 

Uruguay 

Venezuela  

Yemen 

Zambia  

Zimbabwe 


City 


Auckland 

Managua » 

Niamey  

Lagos  ..•••»....» 

Oslo 

Muscat 

Karachi  

Panama  C^  .. 
Port  Morest^  . 

Asunaon  

Lima _ 

Manila 

Warsaw 

Lisbon „. 

Doha 

St  Denis 

Bucharest  

Moscow  

Rome 

Dtwhran „. 

Dakar 

Belgrade 

Freetown 

Singapore  

Mogad»hu  ..... 
Johannesburg 

Madrid  

Cokxnbo  .._...., 

Khartoum 

Paramaribo  ...., 
Stockhokn  ...... 


Damascus 

Taipei 

Dares  Salaam 

Bangkok  

Lome „.. 

Port  of  Spain  „. 

Tunis 

Istanbul 

Kampala  „„ 

Dubai 

Montevideo  ...... 

Caracas „. 

Sanaa 

Ndola 

Harare 


Code 


AKL 

MQA 

NIM 

LOS 

OSL 

MCT 

KHI 

PTY 

POM 

ASU 

UM 

MNL 

WAW 

US 

DOH 

RUN 

BUH 

MOW 

ROM 

DHA 

DKR 

BEG 

FNA 

SIN 

MEQ 

JNB 

MAO 

CMS 

KRT 

PBM 

STO 

BSL 

DAM 

TPE 

OAR 

BKK 

LFW 

POS 

TUN 

1ST 

KLA 

DXB 

MVO 

CCS 

SAH 

NLA 

HRE 


Rale  group 


3 
2 


2 

3 

2 
2 
3 
1 
1 


'  Servk:e  currently  suspended. 
«'T°  ?iS?*P  *®'vk».  Japan  Post  has  requested  that  ISAL  shipments  to  Japan  be  separated  by  two  destination  delivery  zones  as  fotow: 
Osaka  (OSA)  lor  postal  codes  52-79.  91.  and  Tokyo  (TYO)  for  all  other  postal  codes.      ^^ 

3  Indudbig  the  Canary  Islands. 


246.72    Paymmt  Methods 

246.721  Postage  Meter,  Permit 
Imprint,  or  Precanceied  Stamps 

Postage  must  be  paid  by  postage 
meter,  pennit  imprint,  or  mailer- 
precanceled  stamps.  Postage  is 
computed  on  PS  Form  3650.  Statement 
of  Mailing — International  Surface  Air 
Lift.  PS  Form  3650  is  required  for  all 
ISAL  mailings. 

246.722  Piece  Rate 

The  applicable  per  piece  postage  must 
be  affixed  to  each  piece  (except  M-bags, 
see  246.723)  by  meter  or  mailer- 


precanceled  stamps,  unless  postage  is 
paid  by  permit  imprint.  Mailers  may  use 
a  pennit  imprint  only  with  identical 
weight  pieces  unless  authorized  \mder 
the  postage  mailing  systems  in  DMM 
P710,  P720.  or  P730.  Any  of  the  permit 
imprints  for  printed  matter  shown  in 
exhibit  152.3  are  acceptable. 

246.723    Pound  Rate 

Postage  for  the  pound  rate  portion 
must  be  paid  either  by  meter  stamp(s) 
attached  to  the  finance  copy  of  the 
mailing  statement  or  from  the  mailer's 
advance  deposit  account 


246.8  Weight  and  Size  Limits 

Any  item  sent  by  ISAL  must  conform 
to  the  weight  and  size  limits  for  the 
tjrpes  of  printed  matter  described  in  243 
or  for  small  packets  in  263. 

246.9  Preparation  Requirements 

246.91  Addressing 
See  122. 

246.92  Maridng 

Items  must  be  endorsed  with  the 
appropriate  markings  as  shown  in  244.2 
for  printed  matter  and  in  264.2  for  small 
packets.  For  publishers'  periodicals 
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(Periodicals  Mail),  the  imprint 
authorized  under  244.211c(2)  or 
244.21  lc(3)  may  be  used  in  place  of  the 
"PRINTED  MATTER—"  PERIODICALS" 
endorsement.  Individual  items  paid  by 
meter  postage  or  mailer-precanceled 
stamps  must  be  endorsed  "International 
Surface  Air  Uft"  or  "ISAL." 

246.93  Sealing  and  Packaging 

Printed  matter  must  be  prepared  to 
protect  the  contents  and  permit  easy 
inspection.  If  not  contained  in 
envelop>es  or  wrappers,  folded  items 
must  have  the  open  edges  secured  by 
tape,  tabs,  or  wafer  seals  of  sufficient 
quantity  and  strength  to  keep  the  items 
from  opening  during  prastal  handling. 

246.94  Makeup  Requirements  for 
ISAL 

246.941     Packaging 

All  ISAL  mail  must  be  prepared  in 
packages  within  sacks  as  appropriate. 
Packages  and  sacks  must  be  prepared 
and  labeled  as  described  below.  All  mail 
pieces  in  a  package  must  be  "faced"  in 
the  same  direction  (i.e.,  arranged  so  that 
the  addresses  read  in  the  same 
direction,  with  an  address  visible  on  the 
top  piece).  Pieces  that  cannot  be 
bundled  because  of  their  physical 
characteristics  may  be  placed  loose  in 
the  sack. 

Packages  of  letter-size  mail  should  be 
no  thicker  than  approximately  a  handful 
of  mail  (4  to  6  inches).  Packages  of  flat- 
size  mail  may  be  thicker  than  6  inches 
but  should  not  weigh  more  than  20 
pounds.  Each  package  must  be  securely 
tied.  Placing  rubber  bands  around  the 
length  and  then  the  girth  is  the  preferred 
method  of  securing  packages  of  letter- 
size  mail.  Plastic  strapping  placed 
around  the  length  and  then  the  girth  is 
the  preferred  method  of  securing 
packages  of  flat-size  mail. 

a.  Direct  Country  Packages.  When 
there  are  10  or  more  pieces  to  the  same 
country,  such  pieces  must  be  prepared 
as  a  direct  country  package.  If  there  are 
less  than  1 1  pounds  of  mail  to  the  same 
country,  then  the  direct  coiuitry  package 
must  be  labeled  with  a  facing  slip 
showing  the  destination  country  or 
country  separation.  The  facing  slip  must 
be  placed  on  the  address  side  of  the  top 
piece  of  each  package  in  such  a  manner 
that  it  will  not  become  separated  from 
the  package.  (The  pressure-sensitive 
labels  and  optional  endorsement  lines 
used  domestically  for  presort  mail  are 
prohibited  for  International  Surface 
Airlift  Mail.) 

b.  Residual  Packages.  If  there  is  not 
enough  mail  to  prepare  a  direct  country 
package  (less  than  10  pieces),  the  mail 
is  considered  residual  mail.  When  there 


are  less  than  10  pieces  to  the  same 
country,  then  such  pieces  should  be 
combined  in  packages  with  other  mail 
for  coimtries  within  the  same  rate  group 
that  similarly  have  fewer  than  10  pieces. 
Such  mixed  country  packages  must  be 
labeled  with  a  facing  slip  marked 

"Residual— Rate  Group ".  The 

designated  rate  group  (1,2,3,  or  4)  must 
be  inserted  as  appropriate.  The  facing 
slip  must  be  placed  on  the  address  side 
of  the  top  piece  of  each  package  in  such 
a  manner  that  it  will  not  become 
separated  from  the  package.  The 
pressure-sensitive  labels  and  optional 
endorsement  lines  used  domestically  for 
presort  mail  are  prohibited  for 
-  International  Surface  Airlift  Mail. 

Exception:  When  there  are  fewer  than 

10  pieces  to  the  same  country  which 
combined  weigh  more  than  11  pounds, 
the  pieces  should  be  packaged  together 
as  a  direct  country  package  and  placed 
in  a  direct  country  sack.  This  mail  is  not 
considered  "residual."  Pieces  that 
cannot  be  bundled  because  of  their 
physical  characteristics  may  be  placed 
loose  in  the  sack. 

Sacking. 

Once  packages  of  ISAL  mail  are 
prepared,  the  packages  are  then  placed 
into  one  of  three  types  of  designated 
sacks  as  follows: 

a.  Direct  Country  Sack.  Prepare  a 
direct  country  sack  if  there  are  at  least 

11  pounds  of  mail  to  the  same  coimtry. 
The  mail  must  be  packaged  and 
enclosed  in  a  gray  plastic  ISAL  sack  and 
labeled  to  the  coimtry  with  Tag  155, 
Surface  Airlift  Mail.  The  maximum 
weight  of  a  direct  country  sack  must  not 
exceed  66  pounds. 

b.  Mixed  Coimtry  Package  Sack. 
Prepare  a  mixed  country  package  sack 
for  direct  country  packages  where  there 
is  less  than  11  pounds  of  mail  to  the 
same  country.  The  mail  must  be 
packaged  as  direct  country  packages, 
identified  with  a  facing  slip  showing  the 
destination  country  or  country 
separation,  and  enclosed  in  a  green 
pouch  appropriately  labeled  to  the 
dropship  ISAL  service  center.  Tag  155, 
Surface  Airlift  Mail,  must  also  be 
attached  to  the  sack.  Prepare  a  mixed 
country  package  sack  for  each  of  the 
respective  rate  groups  for  which  there  is 
a  direct  country  package  and  label  as 
follows: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3 — AMC  San  Francisco  941 
Rate  group  4— AMC  Keimedy— JFK  003 

c.  Residual  Sack.  Prepare  a  residual 
sack  for  those  packages  of  mail  that 
contain  less  than  10  pieces  to  any  one 
country  (residual  packages).  The  mail 
must  be  packaged  as  residual  packages. 


appropriately  identified  with  a  facing 
slip,  and  enclosed  in  a  green  pouch 
appropriately  labeled  to  the  dropship 
ISAL  service  center.  Tag  155,  Surface 
Airlift  Mail,  must  also  be  attached  to  the 
sack.  You  must  prepare  a  residual  sack 
for  each  of  the  respective  rate  groups  for 
which  there  is  a  residual  package  and 
label  it  as  follows: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3 — AMC  San  Francisco  941 
Rate  group  4— AMC  Kennedy— JFK  003 

246.943    Sack  Labeling 

a.  Direct  Country  Sack.  For  a  direct 
country  sack,  use  a  gray  plastic  ISAL 
sack.  Use  Tag  155,  Surface  Airlift  Mail, 
to  label  each  sack  with  the  destination 
country's  name.  Mailers  must  complete 
four  blocks  on  Tag  155: 

1.  To  (Pour)  Block:  enter  the  name  of 
the  ISAL  country  foreign  exchange 
office,  its  three-letter  exchange  office 
code,  and  the  country's  name.  See 
Exhibit  A  for  the  name  of  the  foreign 
excha^e  office  and  its  three-letter 
exchange  office  code.  As  an  example, 
for  Japan,  this  block  will  be  one  of  two 
options,  as  follows: 

Osaka    OAS    Japan    [iot  postal  codes 

52-79  and  91) 
Tokyo    TYO    Japan    (for  all  other 

postal  codes) 

2.  Customer  Permit  No.  Block:  Enter 
your  10-digit  ISAL  (wrmit  or  customer 
identification  number. 

3.  Kg.  Block:  Enter  the  combined 
weight  of  the  sack  and  its  contents  in 
kilograms  (1  pound  =  0.4536  kilogram). 

4.  Date  Block:  Enter  date  as  shown  on 
PS  Form  3650,  Statement  of  Mailing — 
International  Surface  Air  Lift. 

After  completing  the  above  items  on 
Tag  155,  attach  it  to  the  neck  of  the  sack. 

b.  Mixed  Country  Package  Sack.  For  a 
mixed  country  package  sack,  use  a 
domestic  green  nylon  pouch  and  label  it 
to  the  appropriate  dropship  ISAL 
service  center  as  follows: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3 — AMC  San  Francisco  941 
Rate  group  4— AMC  Kennedy— JFK  003 

Labels  are  prepared  as  follows: 

Content: 
Line  1:  Dropship  ISAL  Service  Center 
Line  2:  ISAL  DRX 
Line  3:  Mailer,  Mailer  Location 

Example: 
AMC  KENNEDY— JFK  003 
ISAL  DRX 
ABC  COMPANY,  NEW  YORK,  NY 

For  the  mixed  country  package  sack 
label,  use  Content  Identification 
Number  (CDM)  753. 

In  addition,  use  Tag  155,  Surface 
Airlift  Mail,  to  label  each  sack  with  the 
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appropriate  dropship  ISAL  service 
center.  Mailers  must  complete  four 
blocks  on  Tag  155: 

To  (Pour)  Block:  enter  the  name  of  the 
dropship  ISAL  service  center  and  rate 
group: 

AMC  Kennedy— JFK  003 
Rate  Group  1 
AMC  Miami  33159 
Rate  Group  2 
AMC  San  Francisco  941 
Rate  Group  3 
AMC  Keimedy— JFK  003 
Rate  Group  4 

2.  Customer  Permit  No.  Block:  Enter 
your  10-digit  ISAL  permit  or  customer 
identification  number. 

3.  Kg.  Block:  Enter  the  combined 
weight  of  the  sack  and  its  contents  in 
kilograms  (1  pound  =  0.4536  kilogram). 

4.  Date  Block:  Enter  date  as  shown  on 
PS  Form  3650,  Statement  of  Mailing- 
International  Surface  Air  Lift. 

After  completing  the  above  items  on 
Tag  155,  attach  it  to  the  sack. 

Residual  Sack.  For  a  residual  sack, 
use  a  domestic  green  nylon  pouch  and 
label  it  to  the  appropriate  dropship 
ISAL  service  center  as  follows: 
Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2 — AMC  Miami  33159 
Rate  group  3 — AMC  San  Francisco  941 
Rate  group  4 — AMC  Kennedy— JFK  003 

Labels  are  prepared  as  follows: 

Content: 

Line  1:  Dropship  ISAL  Service  Center 

Une  2:  ISAL  WKG 

Line  3:  Mailer,  Mailer  Location 

Example: 
AMC  KENNEDY— JFK  003 
ISAL  WKG 
ABC  COMPANY,  NEW  YORK,  NY 

For  the  residual  sack  label,  use 
Content  Identification  Number  (CIN) 
754. 

In  addition,  use  Tag  155,  Surface 
Airlift  Mail,  to  label  each  sack  with  the 
appropriate  dropship  ISAL  service 
center.  Mailers  must  complete  three 
blocks  on  Tag  155: 

To  (Pour)  Block:  enter  the  name  of  the 
dropship  ISAL  service  center  and  rate 
group: 

AMC  Kennedy— JFK  003 
Rate  Group  1 
AMC  Miami  33159 
Rate  Group  2 
AMC  San  Francisco  941 
Rate  Group  3 
AMC  Kennedy— JFK  003 
Rate  Group  4 

2.  Customer  Permit  No.  Block:  Enter 
your  10-digit  ISAL  permit  or  customer 
identification  number. 

3.  Kg.  Block:  Enter  the  combined 
weight  of  the  sack  and  its  contents  in 
kilograms  (1  pound  =  0.4536  kilogram). 


4.  Date  Block:  Enter  date  as  shown  on 
PS  Form  3650,  Statement  of  Mailing — 
International  Surface  Air  Lift. 

After  completing  the  above  items  on 
Tag  155.  attach  it  to  the  sack. 

246.944  Sack  Separation 

When  presenting  an  ISAL  shipment  to 
the  Postal  Service,  the  mailer  must 
physically  separate  the  sacks  of  mail  by 
type  (direct,  mixed,  residual)  and  rate 
group  (1,  2,  3, 4)  at  time  of  mailing. 

246.945  Direct  Sacks  to  One 
Addressee  (M-bags)  for  ISAL 

M-bags  may  be  sent  in  the  ISAL 
service  to  all  ISAL  destination 
countries.  Weight,  makeup,  sacking,  and 
sorting  requirements  must  conform  to 
part  245.  "Tag  158  must  show  the 
complete  address  of  the  addressee  and 
the  sender  and  be  attached  securely  to 
the  neck  of  each  sack  in  addition  to  Tag 
155.  M-bags  may  not  contain  small 
packets. 

246.95    Mailer  Niotification 

Mailers  who  wish  to  mail  shipments 
that  weigh  over  750  pounds  but  who  are 
not  eligible  for  direct  shipment  rates 
must  notify  the  ISAL  coordinator  at  the 
office  of  mailing  at  least  4  days  before 
the  plaimed  date  of  mailing.  Specific 
country  information  and  weight  per 
country  must  be  provided.  No  prior 
notification  is  required  for  mailers  with 
750  pounds  or  less. 
Stanley  F.  Miras, 
Chief  Counsel,  Lsgishtive. 
[FR  Doc.  97-23738  Filed  9-8-97;  8:45  am] 
BiUJNQ  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL145-2,  IL152-2;  FRL-S890-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
public  comment  period. 

SUMMARY:  On  July  22. 1997.  the  EPA 
published  a  proposed  rule  (62  FR 
39199)  proposing  limited  approval  and 
limited  disapproval  of  the  Granite  City 
portion  of  a  State  Implementation  Plan 
(SIP)  revision  request  which  was 
submitted  by  the  State  of  Illinois  on 
November  14, 1995,  May  9, 1996,  June 
14,  1996,  and  February  3, 1997,  to  meet 
commitments  related  to  the  conditional 


approval  of  Illinois'  May  15,  1992,  SIP 
submittal  for  the  Lake  Calumet  (SE 
Chicago),  McCook,  and  Granite  City, 
Illinois,  Particulate  Matter  (PM) 
nonattaiiunent  areas.  The  proposed 
limited  approval  and  limited 
disapproval  action  entails  approval  of 
the  submitted  regulations  into  the 
Illinois  SIP  for  their  strengthening 
effect,  and  disapproval  of  the  submittal 
for  not  meeting  tdl  of  the  commitments 
of  the  conditional  approval.  All  of  the 
deficiencies  were  corrected,  except  that 
Illinois  failed  to  provide  an  opacity 
limit  for  coke  oven  combustion  stacks 
which  is  reflective  of  their  mass  limits. 
In  the  same  notice,  the  EPA  also 
proposed  to  disapprove  Illinois'  March 

19. 1996,  and  October  15, 1996,  request 
to  redesignate  the  Granite  City  area  to 
attainment  for  PM  because  the  area  does 
not  have  a  fahy  approved 
implementation  plan.  The  EPA  is 
announcing  a  60-day  extension  of  the 
public  comment  period  on  the  July  22, 
1997,  proposed  rule. 

DATES:  Written  comments  on  the  July 

22. 1997,  proposed  rule  must  be 
received  on  or  before  October  20. 1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  Wesl  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at: 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  MFORMATiON  CONTACT: 
David  Pohlman,  Environmental 
Scientist,  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 

Dated:  August  IS,  1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
(FR  Doa  97-23842  Filed  9-8-97;  8:45  am) 
BIUJNQ  CODE  saee  w  p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart79 
[FRL-6890-4] 

Proposed  Alternative  Tier  2 
Requirements  for  Baseline  Gasoline 
and  the  Oxygenated  Gasoline 
Categories  of  Methyl  Tertiary  Butyl 
Ether,  Ethyl  Tertiary  Butyl  Ether,  Ethyl 
Alcohol,  Tertiary  Amy!  Methyl  Ether, 
Diisopropyl  Ether,  and  Tertiary  Butyl 
Alcohol 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

requirements. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Environmental 
Protection  Agency  (EPA)  has  notified 
the  American  Petroleum  Institute  (API) 
test  group  consortium  (hereinafter  API 
Test  Group  Consortium)  for  baseline 
gasoline  and  gasolines  containing 
methyl  tertiary  butyl  ether  (MTBE)  and 
other  oxygenates,  of  the  proposed 
Alternative  Tier  2  testing  requirements 
under  the  fuel  and  fuel  additive  (F/FAs) 
registration  testing  requirements  of  40 
CFR  part  79,  subpart  F,  and  to  request 
public  comment  on  these  proposed 
requirements. 

The  Agency  notified  the  API  Test 
Croup  Consortium,  by  certified  letter 
dated  August  20. 1997.  of  the  specific 
tests  which  the  Agency  is  proposing  to 
require  under  the  Alternative  Tier  2 
provisions  for  baseline  gasoline  emd 
gasolines  containing  MTBE,  and  other 
oxygenates,  and  the  proposed  schedide 
for  completion  and  submission  of  such 
tests.  A  copy  of  the  letter  as  well  as  the 
proposed  tests  and  schedule  under  the 
Alternative  Tier  2  provisions  have  been 
placed  in  the  public  record. 
DATES:  Comments  on  these  proposed 
Alternative  Tier  2  provisions  must  be 
received  from  the  public  by  November 
10,  1997.  Comments  on  the  proposed 
Altranative  Tier  2  provisions  must  be 
received  firom  the  API  Test  Group 
Consortium  within  60  days  of  their 
receipt  of  the  notification  letter. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-96-16.  Waterside 
Mall  (Room  M-1500),  Environmental 
Protection  Agency,  Air  Docket  Section. 
401  M  Street,  S.W..  Washington,  D.C 
20460.  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
A-96-16.  Documents  may  be  inspected 
between  the  hours  of  8:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Brophy,  Environmental  Scientist,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  (202)  233- 
9068. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Entities  potentially  regulated 
by  this  action  are  those  that 
manufactiue  gasoline  with  or  without 
the  fuel  additives  MTBE,  ethyl  tertiary 
butyl  ether  (ETBE),  ethyl  alcohol 
(EtOH),  tertiary  amyl  methyl  ether 
(TAME),  diisopropyl  ether  (DIPE),  and 
tertiary  butyl  alcohol  (TBA)  and 
manufacturers  of  these  oxygenates  and 
other  gasoline  additives.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated  entities 

Industry  .... 

Oil  refiners,  gasoline  importers, 
oxygenate   blenders,   oxygerv 
ate  and  fuel  additive  manutac- 
turers. 

This  table  is  not  intended  to  be 
exhaustive,  but.  rather  illustrates  the 
types  of  entities  that  EPA  is  currentiy 
aware  of  that  are  likely  to  be  regulated 
by  this  action.  Other  types  of  entities 
not  listed  in  this  table  could  also  be 
regulated.  To  determine  whether  an 
entity  not  described  by  the  examples 
listed  in  the  table  is  subject  to  these 
requirements,  refer  to  the  applicability 
criteria  in  §  79  of  tide  40  of  the  Code  of 
Federal  Regulations.  If  questions  remain 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

In  accordance  with  40  CFR  79.56(a), 
manufacturers  of  F/FAs  may  satisfy  the 
subpart  F  testing  requirements  on  a 
group  basis,  e.g.  the  API  Test  Group 
Consortium.  Each  individual 
manu&ctiuvr  that  is  a  member  of  such 
a  group,  however,  continues  to  be 
individually  subject  to  the  testing  and 
data  submission  requirements. 

This  notice  serves  as  a  notice  to  all 
manufactvuers  of  the  subject  F/FAs.  that 
are  not  exempted  from  these 
requirements  under  the  small  business 
provisions  of  40  CFR  79.58(d).  that  they 
are  subject  to  these  requirements. 

L  Introduction 

The  Clean  Air  Act  (CAA)  required  the 
Administrator  of  EPA  to  promulgate 
requirements  providing  for  industry 
testing  of  the  health  effects  of  emissions 
of  F/FAs.  The  final  rule,  promulgated  on 
May  27, 1994.  established  new  health 
effects  testing  requirements  for  the 
registration  of  designated  F/FAs  as 
authori2»d  by  sections  211(b)(2)  and 
211(e)  of  die  CAA. 


The  registration  requirements  are 
organized  within  a  three-tier  structure. 
Tier  1  reqiures  F/FAs  manufacturers  to 
supply  to  EPA  (1)  the  identity  and 
concentration  of  certain  emission 
products  of  designated  F/FAs  and  an 
analysis  of  potential  emission 
exposures,  and  (2)  any  available 
information  regarding  the  health  and 
welfare  effects  of  the  whole  and 
speciated  emissions.  40  CFR  79.52.  Tier 
2  requires  that  combustion  emissions  of 
each  F/FAs  subject  to  the  testing 
requirements  be  tested  for  subchronic 
systemic  and  organ  toxicity,  as  well  as 
the  assessment  of  specific  health  effects 
endpoints.  40  CFR  79.53.  Tier  3  testing 
may  be  required,  at  EPA's  discretion, 
when  remaining  uncertainties  as  to  the 
significance  of  observed  health  or 
welfare  effects,  or  emissions  exposures 
interfere  with  EPA's  abflity  to 
reasonably  assess  the  potential  risks 
posed  by  emissions  from  a  F/FAs.  40 
CFR  79.54.  EPA's  regulations  permit 
submission  of  adequate  existing  test 
data  in  lieu  of  conducting  new 
duplicative  tests.  40  CFR  79.53(b).  The 
regulations  also  include  provisions  for 
small  businesses  and  certain  types  of 
products,  and  a  grouping  system  which 
permits  manufacturers  of  similar  F/FAs 
products  to  share  the  costs  of 
compliance.  40  CFR  79.58. 

The  regulations  also  permit  EPA  to 
modify  the  standard  Tier  2  health  effects 
testing  requirements  for  a  F/FAs  (or 
group  thereof).  EPA  may  modify  the 
standard  Tier  2  requirements  by 
substituting,  adding,  or  deleting  testing 
requirements;  or  changing  the 
underlying  vehicle/engine 
specifications.  EPA  will  not,  however, 
delete  a  testing  requirement  for  a 
specific  endpoint  in  the  absence  of 
existing  adequate  information,  or  an 
alternative  testing  requirement  for  that 
endpoint.  40  CFR  79.58(c).  When  EPA 
exercises  its  authority  under  this  special 
provision,  it  will  allow  an  appropriate 
time  for  completion  of  the  prescribed 
alternative  tests. 

n.  Proposed  Alternative  Tier  2 
Requirements  for  Baseline  Gasoline 
and  Oxygenated  Gasolines 

The  purpose  of  this  notice  is  to 
announce  that  the  Environmental 
Protection  Agency  (EPA)  has  notified 
the  API  Test  Group  Consortium  of  the 
proposed  Alternative  Tier  2  testing 
requirements  under  40  CFR  79.58(c)  and 
to  request  public  comment  on  the 
proposed  requirements. 

Tne  Agency  notified  the  API  Test 
Group  Consortium,  by  certified  letter 
dated  September  20, 1997,  of  the 
specific  tests  which  the  Agency  is 
proposing  to  require  under  the 
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Alternative  Tier  2  provisions  for 
baseline  gasoline  and  oxygenated 
gasolines,  and  the  proposed  schedule 
for  completion  and  submission  of  such 
tests.  A  copy  of  the  letter  as  well  as  the 
proposed  tests  and  schedule  under  the 
Alternative  Tier  2  provisions  have  been 
placed  in  the  Public  Docket  No.  A-96- 
16,  Waterside  Mall  (Room  M-1500), 
Environmental  Protection  Agency,  Air 
Docket  Section,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  The 
notification  letter  is  also  available  on 
the  internet  via  the  EPA's  Mobile 
Sources  home  page  at  http:// 
www.epa.gov/OMSWWW/.  The  Agency 
is  requesting  public  comment  on  these 
proposed  requirements. 

m.  Environmental  Impact 

This  proposal  will  result  in  no 
immediate  environmental  impact,  but 
may  provide  a  basis  for  further 
regulatory  action,  should  the  collected 
data  indicate  that  health  risks  exist 

IV.  Economic  Impact 

This  proposed  Alternative  Tier  2 
notification  for  baseline  gasoline  and 
gasolines  containing  the  specified 
oxygenates  will  have  a  significant 
impact  on  oil  refiners  and 
manufacturers  whose  total  annual  sales 
are  more  than  $50  million.  The  F/FAs 
regulations  at  40  CFR  79.58(d)  contain 
provisions  for  those  fuel  or  fuel  additive 
manufactiuers  whose  total  annual  sales 
are  less  than  $50  million,  and  therefore 
these  parties  are  not  subject  to  the 
requirements  in  this  notice. 

List  of  Sulqects  in  40  CFR  Part  79 

Environmental  Protection,  Air 
Pollution  Control,  Gasoline, 
Conventional  Gasoline,  Oxygenates, 
Methyl  Tertiary  Bufyl  Ether,  and  Motor 
Vehicle  Pollution. 

Dated:  September  2, 1997. 
Richard  D.  WUaoo, 

Acting  Assistant  Administrator,  Office  of  Air 

and  Radiation. 

[PR  Doc.  97-23845  Filed  9-8-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 261.  and  273 
[SWH-FRL-6889-2] 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program;  Mercury-Containing 
Lamps;  Notice  of  Data  Availability; 
Notice  of  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  notice  of  data 

availabilify;  notice  of  extension  of 

comment  period. 

SUMMARY:  The  comment  period  for  the 
Mercury  Emissions  study  relating  to  the 
management  of  spent  mennuy- 
containing  lamps  under  the  Resource 
Conservation  and  Recovery  Act  Subtitle 
C  hazardous  waste  management  system 
which  was  announced  in  the  Federal 
Register  on  July  11, 1997  (62  FR  37183) 
is  extended  from  August  25, 1997  to 
October  9, 1997. 

DATES:  EPA  will  accept  public 
comments  on  this  Notice  of  Data 
Availability  until  close  of  business  on 
October  9,  1997. 

ADDRESSES:  Commenters  must  send  an 
original  afld  two  copies  of  their 
comments  referencing  docket  number 
F-97-FLEA-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HCy,  401  M  Stieei,  SW,  Washington, 
D.C.  20460.  Hand  deliveries  of 
comments  should  be  made  to  the 
Arlington,  VA,  address  listed  below. 
Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
FLEA-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If 
comments  are  not  submitted 
electronically,  EPA  is  asking 
prospective  commenters  to  volimtarily 
submit  one  additional  copy  of  their 
comments  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  that  can  be 
converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
name.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  by  the 


Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  EPA  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenter. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street,  SW, 
Washington.  D.C.  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefierson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  cha^e. 
Additional  copies  cost  $0.15/page.  For 
information  on  accessing  paper  and/or 
electronic  copies  of  the  document,  see 
the  "Supplementary  Information" 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
HoUine  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C.  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  information  on  specific 
aspects  of  the  report,  contact  Mr.  Lyn 
Luben,  Office  of  Solid  Waste  (5307W), 
U.S.  Enviroiunental  Protection  Agency, 
401  M  Street,  SW,  Washington,  D.C. 
20460,  phone  (703) 308-0508. 
SUPPLEMENTARY  INFORMATION:  On  July 
11, 1997  EPA  published  a  Notice  of  Data 
Availabilify  (NODA)  (62  FR  37183) 
announcing  the  availabilify  of  its 
merciu7  emissions  study.  The  Mercury 
Emissions  study  contains  information 
relating  to  the  July  1994  proposed  rule 
addressing  the  management  of  spent 
mercury-containing  lamps.  The  Agency 
established  a  45-day  comment  period  in 
the  NODA  and  indicated  that  comments 
on  the  study  would  be  accepted  until 
August  25,  1997.  EPA  has  received 
several  written  requests  to  extend  the 
comment  period.  The  additional  time 
requested  ranged  from  45  to  90  days.  As 
justification  for  the  time  extension, 
stakeholders  noted  the  large  amount  of 
information  contained  in  the  report  and 
the  complexify  of  the  study.  The  Agency 
has  decided  to  grant  an  additional  45 
days  beyond  the  initial  45-day  comment 
period  to  allow  stakeholders  additional 
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time  to  review  the  study  and  formulate 
comments  for  the  Agency's 
consideration.  The  Agency  does  not 
believe  that  more  than  a  45-day 
extension  is  necessary.  Stakeholders 
were  aware  of  the  types  of  issues  that 
would  be  discussed  in  the  study  and 
have  had,  therefore,  adequate  time  to 
prepare  comments  to  the  Agency  on  the 
general  issues.  As  for  specific 
information  presented  in  the  study,  90 
days  provides  adequate  time  to  respond. 
The  Agency  wishes  to  move  forward 
with  the  mercury-containing  lamps 
rulemaking  and  believes  that  an 
extension  beyond  45  days  would  cause 
unnecessary  delay.  See  62  FR  37183 
Quly  11, 1997)  for  a  more  detailed 
explanation  of  the  study.  Accordingly, 
the  Agency  is  extending  the  comment 
period  45  days  to  Octobisr  9, 1997  to 
provide  for  a  90-day  comment  period. 

Dated:  August  25. 1997. 
EUzabeth  A.  Comrartk, 

Acting  Director  Office  of  Solid  Waste. 

[FR  Doc.  97-23839  Filed  9-6-97;  8:45  ua] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-«890-2] 

Revised  Technical  Standards  for 
Hazardous  Waste  Combustion 
Facilities 

AGENCY:  Environmental  Protection 
Agency  fEPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  This  document  is  a  notice  of 
data  availability  and  invitation  for 
comment  on  the  following  information 
pertaining  to  the  proposed  revised 
standards  for  hazardous  waste 
combustors  (61  FR  17358  (April  19. 
1996)):  additional  data  on  various  fuel 
oils  to  he  used  to  establish  a  total 
halogen  specification  to  exclude 
comparable  fuels  from  the  definition  of 
solid  waste. 

Readers  should  note  that  only 
comments  about  new  information 
discussed  in  this  notice  will  be 
considered  during  the  comment  period. 
Issues  related  to  the  April  19,  1996 
proposed  rule  and  other  subsequent 
notices  that  are  not  direcUy  affected  by 
the  dociunents  or  data  referenced  in 
today's  Notice  of  Data  Availability  are 
not  open  for  further  comment. 

DATES:  Written  comments  must  be 
submitted  by  September  24, 1997.' 


ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-CS5A-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street,  S.W.,  Washington. 
DC  20460.  Deliveries  of  comments 
should  be  made  to  the  Arlington, 
Virginia  address  listed  below. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcra-docket©epamail. epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-97-CS5A-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
For  other  information  regarding 
submitting  comments  electronically  or 
viewing  the  comments  received  or 
supporting  information,  please  refer  to 
the  proposed  rule  (61FR17358  (April 
19, 1996)). 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  RCRA  CBI 
Document  Control  Officer,  Office  of 
Solid  Waste  (5305W),  U.S.  EPA,  401  M 
Street,  S.W.,  Washington.  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  Virginia.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  tluDugh 
Friday,  except  for  Federal  holidays.  To 
review  docket  materials,  the  public 
must  make  an  appointment  by  calling 
703-603-9230.  'The  public  may  copy  a 
maximiun  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hodine  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (bearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9810  or  TDD  703-412-3323. 
The  RCRA  Hotline  is  open  Monday- 
Friday,  9:00  a.m.  to  6:00  p.m.,  Eastern 
Standard  Time.  The  RCRA  Hotline  can 
also  provide  directions  on  how  to  access 
electronically  some  of  the  documents 
and  data  referred  to  in  this  notice  via 
EPA's  Cleanup  Information  Bulletin 
Board  System  (CLU-IN).  The  CLU-IN 
modem  access  phone  number  is  301- 
589-8366  or  Telnet  to  clu-in.epa.gov  for 
Internet  access.  The  files  posted  on 
CLU-IN  are  in  Portable  Document 
Format  (PDF)  and  can  be  viewed  and 
printed  using  Acrobat  Reader. 


For  more  detailed  information  on 
specific  aspects  of  this  notice,  contact 
Mary  )o  Krolewski,  Office  of  Solid 
Waste  (5302W),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC  20460,  703-308-7754, 
e-mail  address: 

krolewski.maryjo@epamail.epa.gov. 
SUPPLEMBTTARY  INFORMATION:  On  April 
19,  1996,  EPA  proposed  revised 
standards  for  hazardous  waste 
combustors  (i.e..  incinerators  and 
cement  and  lightweight  aggregate  kilns) 
that  bum  hazardous  waste.  See  61  FR 
17358.  After  an  extension,  the  comment 
period  closed  on  August  19.  1996.  In 
that  proposal,  EPA  included  a 
comparable  fuels  provision  under  which 
EPA  used  a  benchmark  approach  to 
develop  a  series  of  technical 
specifications  that  would  allow 
hazardous  waste  similar  in  composition 
to  a  commercially  available  fossil  fuel  to 
be  excluded  under  RCRA  when  burned. 
One  of  the  specifications  for  comparable 
fuels  was  a  limit  on  total  halogens  in 
comparable  fuels.  Although  total 
halogens  are  not  listed  in  Appendix 
VIII.  Part  261 .  EPA  proposed  a  total 
halogen  specification  to  ensure  that 
halogenated  products  of  incomplete 
combustion  (PICs)  and  HCl  and  Ch 
generated  from  burning  a  comparable 
fuel  would  not  be  emitted  at  higher 
levels  than  from  burning  a  benchmark 
fossil  fuel.  See  proposal  (61  FR  at 
17461)  and  a  subsequent  notice  of  data 
availability  (61  FR  43501  (August  23. 
1996)).  PICs  resulting  bom  the  burning 
of  halogenated  compounds  can  pose  a 
particular  hazard  to  human  health  and 
the  environment. 

Using  the  benchmark  approach.  EPA 
initially  proposed  total  halogen  * 
specifications  ranging  from  10  ppmw  to 
25  ppmw.  These  initial  total  halogen 
specifications  included  both  organic 
and  inorganic  halogens.  However,  the 
total  halogen  data  used  by  EPA  in  the 
proposed  rule  for  its  No.  4  and  No.  6 
fiiel  oils  were  based  on  analytical 
methods  measiuing  only  total  organic 
halogens,  not  both  organic  and 
inorganic  halogens.  EPA's  decision  to 
use  a  method  that  measured  only 
organic  halogens  for  No.  4  and  No.  6 
fiiel  oils  was  based  on  two  factors.  First. 
EPA  was  concerned  about  possible 
method  interferences  and  poor  matrix 
recovery  when  measiuing  total  halogen 
in  No.  4  and  No.  6  fuel  oils  and  used 
a  method  that  measures  only  total 
organic  halogen. ^  Second.  EPA  was 
concerned  that  No.  4  and  No.  6  fuel  oils 


*  Exprenad  a*  chlorine. 

'  The  Agency  haa  since  determined  thai  EPA 
Method  325.3  for  total  halogens  should  not  result 
in  poor  matrix  recovery. 


>» 
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can  contain  widely  varying  levels  of 
inorganic  chlorides  from  contamination 
with  emulsified  brine  during  the  oil 
extraction  or  transportation  process  and 
used  a  method  that  avoided  measuring 
these  inorganic  chlorides. 

Commenters  disagreed  with  EPA's 
decision  not  to  include  inorganic 
halogens  in  its  total  halogen  analyses  for 
No.  4  and  No.  6  fuel  oils.  Conmienters 
argued  that  inorganic  halogens  are 
normally  found  in  fuel  oil  and  that 
EPA's  analysis  was  not  representative  of 
the  total  halogen  levels  in  fuel  oil.^ 
Furthermore,  commenters  argued  that 
comparable  fuel  specifications  should 
be  set  at  levels  that  commercial  fuels 
could  consistenUy  pass,  and  should  be 
based  on  levels  of  constituents  actually 
observed  in  commercial  fuels,  regardless 
of  their  derivation.  One  commenter 
submitted  additional  data  on  total 
halogen  content  for  No.  6  fuel  oil.^ 

EPA  is  persuaded  by  commenters' 
arguments  and  is  inclined  to  use  data 
that  refiect  measurement  of  both  organic 
and  inorganic  halogens  to  establish  the 
total  halogen  specification.  These  data 
better  represent  the  typical  total  halogen 
content  found  in  benchmark  fuels.  To 
set  a  total  halogen  limit  that  includes 
both  organic  and  inorganic  halogens. 
EPA  has  gathered  data  fit)m  its  own 
database  (i.e.,  for  Certifications  of 
Compliance  required  by  the  Boiler  and 
Industrial  Furnace  Rule)  and  included 
data  submitted  by  one  commenter'  (see 
Table  1).  In  addition,  EPA  will  continue 
to  use  its  original  gasoline  and  No.  2 
fiiel  oil  halogen  data,  which  include 
both  organic  and  inorganic  halogens 
(see  Table  2).  EPA  invites  comment  on 
the  appropriateness  of  these  data  for  use 
in  determining  a  total  halogen 
specification. 

As  in  the  proposed  rule,  EPA  has  used 
a  nonparametric  rank  order  statistical 
approach  to  determine  the  total  halogen 
specification.  See  61  FR  at  17463.  Using 
this  methodology  under  the  composite 


fuel  approach,  the  total  halogen 
specification  would  be  25  ppmw  for  the 
50th  percentile  composite.  260  ppmw 
for  the  90th  percentile  composite,  and 
500  ppmw  for  the  99th  percentile 
composite.  The  Agency  is  not  inviting 
additional  comment  on  the  various 
percentiles  in  this  notice.  Rather,  this 
information  is  provided  to  enable 
interested  persons  to  inspect  EPA's  use 
of  the  total  halogen  data  and  to 
comment  thereon,  including  the 
practical  impacts  of  a  total  halogen 
specification  of  25,  260,  or  500  ppmw. 

In  addition  to  new  total  halogen  data, 
EPA  received  comment  on  an 
equivalency  determination  to  qualify  for 
the  comparable  fuels  exemption.  One 
commenter  argued  that  the  Agency 
should  consider  the  commenter's 
candidate  comparable  fuel  as  a 
comparable  fuel  even  though  it  cannot 
meet  the  comparable  fuel  specification 
for  total  halogens  (see  Fina  Oil 
comments,  docket  number  RCSP- 
00204).  The  commenter's  candidate 
comparable  fuel  has  an  average  halogen 
content  of  1145  ppmw,  with  a  standard 
deviation  of  2400  ppmw.  The 
commenter  submitted  the  results  of  an 
emissions  testing  program  to 
demonstrate  that  emissions  of  toxic. 
Appendix  Vm,  Part  261 ,  compounds 
from  burning  its  candidate  comparable 
fuel  are  similar  or  lower  than  emissions 
from  this  same  facility  when  burning 
No.  2  fuel  oil. 

The  Agency  considered  this  situation 
and  the  attendant  test  data  carefully,  but 
continues  to  maintain  that  an  emissions- 
based  equivalency  determination  to  the 
total  halogen  specification  on  a  national 
regulatory  basis  would  be  inappropriate 
and  infeasible  at  this  time.  EPA  has 
consistendy  declined  to  adopt  an 
alternative  national  approach  that  is 
based  on  an  extensive  comparison  of 
either  emissions  or  the  risk  frtim 
emissions  because  of  the  inherent 
technical  complexity  and  our  ciurent 


inability  to  adequately  model  the  risks 
from  all  potential  burners  of  an 
unregidated  hazardous  waste  fuel.  EPA 
also  expects  that  other  commenters  may 
well  ask  EPA  to  create  emissions-based 
equivalency  determinations  for  other 
individual  and  less  problematic 
compounds.  This  would  again  put  EPA 
administratively  in  the  position  of 
attempting  to  create,  on  a  national  level, 
a  defensible  and  consistent  set  of 
equivalency  determinations  based  on 
considerations  of  comparative  emissions 
and  risk,  a  position  that  EPA  has 
indicated  is  infeasible  at  this  time. 

Finally,  if  the  Agency  were  to  develop 
an  equivalency  determination  for  total 
halogens,  the  implementation  details 
needed  in  a  national  regulation  to 
ensure  proper  combustion  of 
halogenated  wastes  would  be  numerous 
including,  for  example,  provisions  on 
operating  parameters,  performance 
testing,  and  monitoring.  These  details 
would  almost  certainly  result  in  a 
complicated  conditional  exclusion  from 
the  definition  of  solid  waste.  This 
eventuality  is  viewed  as  both  potentially 
unworkable  and  very  difficult  to 
implement  and  enforce  on  a  national 
basis.  However,  there  remains  some 
discretion  for  EPA,  through  a  separate 
rulemaking,  to  classify  individual  fuels 
as  non-wastes  based  on  individual 
circumstances.^ 

Therefore,  EPA  is  not  inclined  at  this 
time  to  consider  developing  any 
national  equivalency  determination  to 
the  total  halogen  specification  as  part  of 
its  final  deliberations  on  the  comparable 
fuel  exclusion.  At  some  futiu«  point, 
periiaps  as  our  understanding  of  cause- 
and-effect  relationships  regarding 
emissions  from  a  wider  variety  of 
sources  grows,  EPA  may  be  able  to 
address  aspects  of  the  commenter's 
recommendations  if  appropriate  and 
feasible. 


Table  1:  ADDmo^4AL  Total  Halogen  Data 


Fuel  type 


Facility 


Total  Halogen 
(ppmw) 

16  

429 

481 

470  

490  

523  

93  .. 

137  

<45  (norKletect)  .. 


Heat  Value 
(Btu/K^ 


No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  0*1 
No.  2  fuel  oil 
No.  6  fuel  oil 


Dupont,  Wilmington  „ 

Dupont.  Wilmington  

Dupont.  Wilmington  

Dupont.  Wilmington  

Dupont.  Wilmington  

Dupont,  Wilmington  

Dow  Chem.,  Gales  Ferry  

Dow  Chem.,  Gales  Ferry  

Dow  Chem.,  Gales  Ferry  ..... 
American  Cyan..  Kalamazoo 


19.200 
19,200 
19,200 
19,200 
19,200 
19,200 
19,587 
19,587 
19,380 
18.571 


'See.  e.g..  RCRA  Docket  F-97CS5A-FFFFF, 
number  SOOOl,  Chemical  Manufacturers 
Association  letter  dated  June  27,  1997. 


'See  RCRA  Docket  F-fl7-CS5A-FFFFF,  number 
S0002.  Rohm  &  Haas  letter  dated  April  14, 1997. 

'Commenter's  data  include  6  data  points  on  total 
halogen  in  No.  6  fuel  oil.  EPA  screened  out  one  of 


the  data  points  as  an  outlier  because  it  was  170% 
greater  than  any  data  point  in  the  total  halogen 
database. 
«See  61  FR  9396-47  (March  8. 1996). 
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Table  1 :  Additional  Total  Halogen  Data— Continued 


Fuel  type 


Facility 


Total  Halogen 
(ppmw) 

<45  (non-detect)  .. 
<45  (norxJetect)  .. 
<100  (norvdetect) 
<100  (non-detect) 
<100  (non-detect) 
<1(X)  (non-detect) 
<100  (nonKJetect) 
<100  (non-detect) 

109  

110  

171  „. 

180  .- 

840  

840  

o60  •••■•••••« ••••••« 

1000  


Heat  Value 
(Btu/lb) 


No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 
No.  6 


fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil 
fuel  oil  . 
fuel  oil . 
fuel  oil. 
fuel  oil  . 
fuel  OH  . 


American  Cyan 
Amencan  Cyan 
Huntsman  Poly 
Huntsman  Poly 
Huntsman  Poly, 
Huntsman  Poly, 
Huntsman  Poly, 
Huntsman  Poly, 
Rohm  &  Haas, 
Rohm  &  Haas, 
Rohm  &  Haas. 
Rohm  &  Haas, 
Rohm  &  Haas, 
Rohm  &  Haas, 
Rohm  &  Haas, 
Rohm  &  Haas, 
Rohm  &  Haas. 


Kalamazoo 

Kalamazoo 

,  Woodbury  .. 

Woodtxjry  .. 

Woodbury  .. 

Woodbury  .. 

Woodtxjry  .. 

Woodbury  .. 
Philadelphia  . 
Philadelphia  . 
Philadelphia  . 

Bnstol „ 

Philadelphia  . 
Philadelphia  . 
Philadelphia  . 
Philadelphia  . 
Philadeiphia  . 


18,571 
18,571 
18,500 
18.500 
18.500 
18.500 
18.500 
18.500 
18.967 
18.881 
18.976 
18.400 
18,300 
18,600 
18,400 
18,300 
18.400 


Table  2:  Total  Halogen  Data  From  Proposed  Rule 


No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  o« 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 
No.  2  fuel  oil 

Gasoline  

Gasoline  

Gasoline  , 

Gasoline 

Gasoline 

Gasoline 

Gasoline 

Gasoline 


EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  samjjle 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 
EPA  sample 


8835-001 
8835-002 
8835-003 
8835-004 
8835-005 
8835-006 
8835-007 
8835-008 
8835-009 
8835-010 
8835-011 
8835-001 
8835-002 
8835-003 
8835-004 
8835-005 
8835-006 
8836-007 
8835-008 


<25  (non-detect) 
<25  (non-detect) 
<25  (norvdetect) 
<25  (non-detect) 
<25  (non-detect) 
<25  (norvdetect) 
<25  (non-detect) 
<25  (norvdetect) 
<25  (norvdetect) 
<25  (norvdetect) 
<25  (non-detect) 
<25  (norvdetect) 
<25  (norvdetect) 
<25  (non-detect) 
<25  (non-detect) 
<25  (non-detect) 
<25  (non-detect) 
<25  (non-detect) 
<25  (norvdetect) 


19.583 
19,610 
19,823 
19,755 
19.763 
19,891 
19.570 
19.866 
19,942 
20.000 
19.745 
19,506 
19,394 
19.687 
19.420 
19.189 
19.924 
19,373 
19.552 


Dated:  August  25. 1997. 
EUzabath  A.  Cotsworth. 

Acting  Director  Office  of  Solid  Waste. 
[FR  Doc.  97-23843  Filed  9-8-97;  8:45  am] 

BILUNQ  COOE  SSaO-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  64 

[CC  Docket  Nos.  96-45;  97-21;  FCC  97- 
292] 

Changes  to  ttie  Board  of  Directors  of 
tt>e  National  Exchange  Carrier 
Association,  Inc.  and  Federal-State 
Joint  Board  on  Universal  Service 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 


SUMMARY:  The  Further  Notice  of 
Proposed  Rulemaking  released  Augiist 
15. 1997  proposes  to  amend  the 
Commission's  rules  regarding  revenue 
information  submitted  to  NECA  by  TRS 
contributors.  The  proposed  rules  would 
permit  USAC,  NECA,  to  the  extent  that 
it  is  acting  on  behalf  of  USAC,  and  the 
permanent  universal  service 
Administrator,  to  use  revenue  data 
submitted  to  the  TRS  Administrator  by 
TRS  contributors  in  order  to  verify 
revenue  information  provided  on  the 
Universal  Service  Worksheet  by 
contributors  to  the  universal  service 
support  mechanisms. 

DATES:  Comments  are  to  be  filed  on  or 
before  September  11.  1997.  Reply 
comments  are  to  be  filed  on  or  before 
September  26.  1997. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 


1919  M  Street,  NW..  Room  222. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Yates,  Legal  Counsel,  Common 
Carrier  Bureau.  (202)  418-1500  or 
Sheryl  Todd,  Common  Carrier  Biueau, 
(202) 418-7400. 

SUPPLEMENTARY  INFORMATKM:  This  is  a     ' 

summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  adopted 
and  released  on  August  15,  1997.  The 
full  text  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  St.,  N.W..  Washington, 
D.C.  Pursuant  to  the 
Telecommunications  Act  of  1996,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  and  Order 
Establishing  a  )oint  Board,  Federal-State 
Joint  Board  on  Universal  Service,  CC 
Docket  No.  96-^5,  on  March  8. 1996  (61 
FR  10499  (March  14,  1996)),  a 
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Recommended  Decision  on  November  8, 
1996  (61  FR  63778  (December  2,  1996)), 
a  Public  Notice  seeking  conunent  on 
rules  to  implement  §  §  254  and  214(e)  of 
the  Communications  Act  of  1934,  as 
amended,  relating  to  universal  service 
on  November  18.  1996  (61  FR  63778 
(December  2,  1996)),  a  Notice  of 
Proposed  Rulemaking  in  Changes  to  the 
Board  of  Directors  of  the  National 
Exchange  Carrier  Association,  Inc.  in  CC 
Docket  No.  97-21,  on  )anuary  10,  1997 
(62  FR  2636  (January  17. 1997)),  a 
Report  and  Order  in  Federal-State  Joint 
Board  on  Universal  Service,  CC  Docket 
No.  96-45,  on  May  8.  1997  (62  FR  32862 
(June  17. 1997)).  and  a  Report  and  Order 
and  Second  Order  on  Reconsideration 
in  Changes  to  the  Board  of  Directors  of 
the  National  Exchange  Carrier 
Association,  Inc.  and  Federal-State  Joint 
Board  on  Universal  Service,  CC  Docket 
Nos.  97-21  and  96-45,  on  July  18, 1997 
(62  FR  41294  (August  1, 1997)).  The 
Further  Notice  of  Proprased  Rulemaking 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (RFA), 
that  the  proposed  rule  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  seeks  comment  on  this 
tentative  conclusion. 

Summary  of  Furtlier  Notice  of  Proposed 

Rulemaking 

/.  Further  Notice  of  Proposed 
Rulemaking 

In  this  Further  Notice  of  Proposed 
Rulemaking  (FNPRM)  we  propose  to 
amend  §  64.604(c)(4)(iii)(I)  of  die 
Commission's  rules  to  permit  the  use  of 
TRS  Fund  revenue  data  by  USAC, 
NECA,  to  the  extent  that  it  is  acting  on 
behalf  of  USAC,  and  the  permanent 
universal  service  Administrator  to 
enable  those  entities  to  verify  revenue 
information  provided  by  contributors 
pursuant  to  the  Universal  Service 
Worksheet.  Although 
§  64.604(c)(4)(iii)(I)  specifically  provides 
that  the  Commission  may  order  the 
disclosure  of  the  underlying  revenue 
data  contained  in  the  TRS  Fund 
database,  we  note  that  the  rule  also 
imposes  limitations  regarding 
permissible  use  of  the  data.  Therefore, 
in  light  of  the  limitations  imposed  on 
NECA  by  §64.604(c)(4)(iii)(I)  regarding 
permissible  use  of  the  data,  and 
consistent  with  our  prior  practice,  we 
propose  to  amend  the  rule  rather  than 
directing  NECA.  in  its  capacity  as  TRS 
Administrator,  to  disclose  the  data  to 
the  universal  service  Administrator. 
Accordingly,  we  propose  to  amend  the 
rule  to  state  that  the  TRS  Fund  data  also 
may  be  used  by  USAC,  NECA,  to  the 
extent  that  it  is  acting  on  behalf  of 


USAC,  and  the  permanent  universal 
service  Administrator,  for  the  purpose 
of  verifying  revenue  information 
provided  by  contributors  to  the 
universal  service  support  mechanisms. 
We  further  propose^o  amend 
§  54.711(b)  to  clarify  that,  except  as 
specified  here,  the  dufy  of  NECA, 
USAC,  and  the  permanent 
Administrator  to  keep  confidential  all 
data  obtained  from  universal  service 
contributors,  not  to  use  such  data  except 
as  provided  in  the  proposed  rule 
amendment,  and  not  to  disclose  the 
information  in  company-specific  form 
unless  directed  to  do  so  by  the 
Commission  extends  to  data  obtained 
from  the  TRS  Fund  as  well, 

We  tentatively  conclude  that  these 
proposed  amendments  are  sufficient  to 
maintain  the  confidentiality  of  the  TRS 
Fund  revenue  data  disclosed  to  the 
universal  service  Administrator  in  light 
of  the  restrictions  we  propose  to  impose 
upon  their  use.  We  seek  comment  on 
this  tentative  conclusion  and  the 
proposed  rule  amendments  set  forth 
below. 

n.  Procedural  Matters 


A.  Ex  Parte 

The  FNPRM  is  a  permit-but-disclose 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 
Commission's  rules. 

B.  Regulatory  Flexibility 

Section  603  of  the  Regulatory 
Flexibility  Act  (RFA).  as  amended, 
requires  an  Initial  Regulatory  Flexibility 
Analysis  in  notice  and  comment 
rulemaking  proceedings,  unless  the 
head  of  the  agency  certifies  that  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  FNPRM  portion  of  this  proceeding 
applies  only  to  NECA's  obligation  to 
disclose  certain  TRS  Fund  data  to  the 
universal  service  Administrator. 

For  the  purposes  of  this  FNPRM,  the 
RFA  defines  a  "small  business"  to  be 
the  same  as  a  "small  business  concern" 
under  the  Small  Business  Act,  uidess 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to 
its  activities.  Under  the  Small  Business 
Act,  a  "small  business  concern" 
includes  a  small  organization,  which  is 
defined  as  a  non-profit  enterprise  that  is 
independently  owfted  and  operated  euid 
is  not  dominant  in  its  field.  NECA  is  a 
non-profit,  quasi-governmental 
association  that  was  created  to 
administer  the  Commission's  interstate 


access  tariff  and  revenue  distribution 
processes.  Therefore,  NECA  is  not  a 
small  organization  within  the  meaning 
of  the  RFA.  Furthermore,  this  FNPRM 
does  not  apply  to  other  "small  business 
concerns"  because  it  proposes  to  modify 
a  rule  that  applies  only  to  NECA.  For 
this  reason,  we  tentatively  conclude  that 
these  proposals  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

We  therefore  certify,  pursuant  to 
section  605(b)  of  the  RFA,  that  the 
proposed  rule  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  seek  comment  on  this  tentative 
conclusion.  The-Commission  shall 
publish  this  certification  in  the  Federal 
Register,  and  shall  provide  a  copy  of 
this  FNPRM,  including  this 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

C.  Effective  Date 

We  find  that  the  conclusions  adopted 
herein  should  become  effective 
inunediately  upon  release  of  the  Order. 

D.  Procedures  for  Filing  Conunents 

We  invite  comment  on  the  proposed 
rule  amendments,  issues,  and  tentative 
conclusion  set  forth  in  the  Further 
Notice  of  Proposed  Rulemaking. 
Piu^uant  to  applicable  proceduures  set 
forth  in  §§1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  FNPRM  comments  on  or  before 
September  11, 1997  and  reply 
conunents  on  or  before  September  26, 
1997.  To  file  formally  in  tiiis 
proceeding,  parties  must  file  an  original 
and  six  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
Parties  that  want  each  Ck)mmissioner  to 
receive  a  personal  copy,  must  file  an 
original  plus  eleven  copies.  Parties 
should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Sti^t,  N.W.,  Room  222. 
Washington,  D.C.  20554.  Five  coiutesy 
copies  should  also  be  sent  to  Sheryl 
Todd  at  2100  M  Stiwt,  N.W.,  Room 
8611,  Washington,  D.C  20554.  Parties 
should  also  file  one  copy  of  any 
document  filed  in  this  docket  with  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
hic.  (ITS),  2100  M  Street,  N.W.,  Suite 
140.  Washington,  D.C.  20037.  ITS's 
telephone  number  is  202-857-3800. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FOC 
Reference  Center,  Room  239. 1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
Comiments  and  reply  comments  must 
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include  a  concise  summary  of  the 
substantive  argiunents  raised  in  the 
pleading. 

Parties  are  also  asked  to  submit 
comments  on  diskette.  Diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd  at  2100  M  Street, 
N.W.,  Room  8611,  Washington,  D.C. 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  software  in  a  "read  only" 
mode.  The  diskette  should  be 
accompanied  by  a  cover  letter.  For 
further  information  concerning  this 
proceeding,  contact  Sheryl  Todd, 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau  at  202-418- 
7400. 

ni.  Ordering  Clauses 

It  is  further  ordered,  pursuant  to 
sections  1-4,  254  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  §  151-154.  and 
254  that  notice  is  hereby  given  of 
proposed  amendments  to  parts  64  and 
54  of  the  Commission's  Rules,  47  CFR 
parts  64  and  54,  as  described  in  the 
further  notice  of  proposed  rulemaking 
in  CC  Docket  No.  97-21  and  comments 
are  requested  as  described  above. 

List  of  Sub)ects 

47  CFR  part  54 

Universal  service. 
47  CFR  part  64 

Communications  common  carriers. 
Federal  Communicatioiu  Commiuion. 
William  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Parts  54  and  64  of  title  47  of  the  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  follows: 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sees.  1.  4(i),  201,  214, 
and  254,  unless  otherwise  noted. 

2.  Section  54.711  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

Section  54.711  Contributor  reporting 
requirements. 
•        *        •        •        • 

(b)  The  Commission  shall  have  access 
to  all  data  reported  to  the  Administrator, 
Schools  and  Libraries  Corporation,  and 
Rural  Health  Care  Corporation. 
Contributors  may  make  requests  for 


Commission  nondisclosure  of  company- 
specific  information  under  §0.459  of 
this  chapter  at  the  time  that  the  subject 
'data  are  submitted  to  the  Administrator. 
The  Commission  shall  make  all 
decisions  regarding  nondisclosure  of 
company-specific  information.  The 
Administrator,  Schools  and  Libraries 
Corporation,  and  Rural  Health  Care 
Corporation  shall  keep  confidential  all 
data  obtained  from  contributors, 
including  all  data  obtained  from  the 
Administrator  of  the 
Telecommunications  Relay  Service 
Fund,  shall  not  use  such  data  except  for 
purposes  of  administering  the  universal 
service  support  programs,  and  shall  not 
disclose  such  data  in  company-specific 
form  unless  directed  to  do  so  by  the 
Commission. 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C  Sec.  154  unles* 
otherwise  noted. 

2.  Section  64.604  is  amended  by 
revising  paragraph  (c)(4)(iii)(I)  to  read  as 
follows: 

Section  64.604  Mandatory  minimum 
standards. 


(c)  •  •  • 
(4)  •  •  * 
(ill)  •  •  • 

(I)  Information  filed  with  the 
administrator.  The  administrator  shall 
keep  all  data  obtained  from  contributors 
and  TRS  providers  confidential  and 
shall  not  disclose  such  data  in 
company-specific  form  unless  directed 
to  do  so  by  the  Commission.  The 
administrator  shall  not  use  such  data 
except  for  purposes  of  administering  the 
TRS  Fund,  enabling  the  universal 
service  Administrator  to  verify  revenue 
information  provided  by  contributors  to 
the  universal  service  support 
mechanisms,  calculating  the  regulatory 
fees  of  interstate  conunon  carriers,  and 
aggregating  such  fee  payments  for 
submission  to  the  Commission.  The 
Commission  shall  have  access  to  all  data 
reported  to  the  administrator,  and 
authority  to  audit  TRS  providers. 
•        •        •        •        • 

[FR  Doc.  97-23828  Filed  9-8-97;  8:45  am] 
8IUJNQ  CODE  (Tia-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

\UM  Docket  No.  97-193,  RM-9125] 

Radio  Broadcasting  Services; 
Kaunakakai,  HI 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Native  Hawaiian 
Broadcasting  seeking  the  allotment  of 
FM  Channel  272C  to  Kaunakakai, 
Hawaii,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  21-05-30  and 
157-01-24. 

DATES:  Comments  must  be  filed  on  or 
before  October  20,  1997,  and  reply 
comments  on  or  before  November  4, 
1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dan  ]. 
Alpert,  Esq. ,  The  Law  Office  of  Dan  J. 
Alport,  2120  N.  21st  Rd.,  Suite  400. 
Arlington,  VA  22201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  202) 
418-2180. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-193,  adopted  August  20, 1997,  and 
released  August  29, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Menlbers  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karouao*, 

Chief,  Allocations  Branch,  PoUcy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Ooc.  97-23823  Filed  9-8-97;  8:45  am] 
HUMG  cooc  e712-ei-l> 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  225,  and  252 
[DFARSCaae7-D022 

Defense  Federal  Acquisition 
Regulation  Supplement;  Buy  American 
Act  Exception  for  information 
Tactinology  Products 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Prociu^ment  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement  the 
determination  by  the  Under  Secretary  of 
Defense  (Acquisition  8t  Technology)  that 
it  is  not  in  the  public  interest  to  apply 
the  restrictions  of  the  Buy  American  Act 
to  U.S.  made  information  technology 
products,  in  acquisition  subject  to  the 
Trade  Agreements  Act 

DATES:  Conunent  date:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  November  10, 1997,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  cormnents  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  97-D022  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  rule  adds  a  provision 
at  DFARS  252.225-7020.  Trade 
Agreements  Certificate,  and  a  clause  at 
DFARS  252.225-7021,  Trade 
Agreements,  and  makes  other  necessary 
amendments  in  DFARS  Parts  212  and 
225  to  implement  the  determination, 
signed  by  the  Under  Secretary  of 


Defense  (Acquisition  &  Technology) 
(USD  (A4T))  on  May  16, 1997,  that  it  is 
not  in  the  public  intraest,  in 
acquisitions  subject  to  the  Trade 
Agreements  Act,  to  apply  the 
restrictions  of  the  Buy  American  Act  to 
U.S.  made  information  technology 
products  in  Federal  Supply  Group  70  or 
74.  Federal  Supply  Group  70  includes 
general  purpose  automatic  data 
processing  equipment,  software 
(including  firmware),  supplies,  and 
support  equipment.  Federal  Supply 
Group  74  includes  office  machines  and 
visible  record  equipment 

In  the  determination  and  finding, 
USD  (A&T)  explains  how  the  different 
rules  of  origin  under  the  Trade 
Agreements  Act  and  the  Buy  American 
Act  result  in  evaluating  products 
substantially  transformed  in  the  United 
States  less  favorably  than  if  the  product 
were  substantially  transformed  in  an 
eligible  country.  UDS  (A&T)  also  finds 
that  the  different  rules  of  origin  place  a 
disproportionately  burdensome 
recordkeeping  requirement  on  United 
States  firms  offering  information 
technology  products.  Because 
manufacturers  of  information 
technology  products  conunonly  use 
worldwide  sources  for  components, 
requiring  manufiactiuers  to  distinguish 
between  foreign  and  domestic 
components  represents  a  signfficant 
deterrent  to  the  acquisition  of  both 
commercial  and  state-of-the-art 
information  technology  products  by 
DoD. 

Regarding  the  certification 
requirements  of  this  rule,  for  acquisition 
of  information  technology  products 
subject  to  the  Trade  Agreements  Act,  the 
certification  requirement  in  paragraph 
(c)  of  the  proposed  provision  at 
252.225-7020,  Trade  Agreements 
Certificate,  replaces  and  simplifies  the 
existing  certification  requirement  in 
.  paragraph  (c)  of  the  provision  at  DFARS 
252.225-7006,  Buy  American  Act- 
Trade  Agreements — Balance  of 
Payments  Program  Certificate. 
Therefore,  for  the  piuposes  of  Section 
2d  of  the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  425),  this  rule 
does  not  impose  a  new  certification 
requirement 

B.  Regulatory  Flexibility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.  An  Initial 
Regulatory  Flexibility  Analysis  has  beAi 
prepared  and  is  summarized  as  follows: 
The  rule  will  apply  to  all  offerors/ 
contractors  offering  information 
technology  products  in  Federal  Supply 


Group  70  or  74  to  E)oD,  in  acquisitions 
valued  at  $190,000  or  more.  The  rule 
will  particularly  benefit  offerors  of  U.S. 
made  information  technology  end 
products  that  do  not  qualify  as  domestic 
end  products.  However,  suppliers  of 
domestic  information  technology 
products  will  also  benefit  to  the  extent 
that  they  no  longer  need  to  track  the 
source  of  components.  The  rule  will 
also  affect  suppliers  of  components  for 
such  information  technology  products, 
to  the  extent  that  suppliers  of  domestic 
components  may  face  increased 
competition  from  suppliers  of  foreign 
components. 

With  regard  to  the  provision  at 
252.225-7003,  Information  for  Dufy- 
Free  Entry  Evaluation,  the  rule  will  have 
a  positive  impact  on  small  entities, 
because  the  nile  prescribes  use  of  the 
provision  in  solicitation  that  include  the 
clause  FAR  52.225-10,  Duty-Free  Entry, 
rather  than  all  solicitations  that  include 
the  clause  at  252.225-7001,  Buy 
American  Act  and  Balance  of  Payments 
Program.  This  will  reduce  the  number  of 
respondents  by  about  100,000,  of  which 
it  is  estimated  that  35  percent  may  be 
small  businesses,  as  it  is  generally  the 
acquisitions  of  less  than  $100,000  that 
will  no  longer  include  the  provision.  In 
addition,  responses  to  the  questions  in 
paragraph  (b)  of  the  provision  are  no 
longer  required  for  eligible  products 
under  a  trade  agreement,  or  for 
nonqualifying  country  components  of 
domestic  end  products  (U.S.  made  end 
products  if  Alternate  I  is  used)  unless 
the  offeror  plans  to  request  dufy-free 
entry. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained 
from  the  address  specified  herein. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subfmrts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  97-D022  in 
correspondence. 

C.  Paperwork  Reduction  Act 

This  rule  will  result  in  a  reduction  of 
paperwork  burden  on  offerors.  The 
existing  certification  requirement  at 
DFARS  252.225-7006.  Buy  American 
Act-Trade  Agreements-Balance  of 
Payments  Program  Certificate,  has  an 
approved  information  collection 
requirement  imder  Office  of 
Management  and  Budget  (OMB) 
Clearance  Number  0704-0259.  This  rule 
creates  a  certificate  for  use  when  the 
Trade  Agreements  Act,  but  neither  the 
Buy  American  Act  nor  the  Balance  of 
Payments  Program,  applies.  This 
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certificate  is  shorter  than  the  Buy 
American  Act-Trade  Agreements- 
Balance  of  Payments  Program  Certificate 
and,  therefore,  reduces  the  burden  on 
offerors. 

In  addition,  the  information  collection 
requirements  contained  in  the  clause  at 
DFARS  252.225-7003,  Information  for 
Ehity-Free  Entry  Evaluation,  are 
approved  under  ONfB  Clearance 
Number  0704-0187.  It  is  estimated  that 
by  narrowing  the  clause  prescription, 
limiting  the  requirement  to  respond 
when  supplying  domestic  end  products, 
and  providing  an  alternate  applicable  to 
acquisitions  of  information  technology 
products  subject  to  the  Trade 
Agreements  Act,  the  amendments  in 
this  rtile  will  result  in  an  annual 
reduction  of  more  than  486,000  hours  in 
the  paperwork  burden. 

List  of  Subjects  in  48  CFR  Part  212,  225. 
and  2S2 

Government  procuirement 
Michele  P.  Peterson. 

Executive  Editor  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  212,  225.  and 
252  are  proposed  to  be  amended  as 
follows:  

1.  The  authority  citation  for  48  CFR 
Parts  212.  225,  and  252  continues  to 
read  as  follows: 

Anthoritjr.  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  212— ACQUISITION  OF 
COMMERaAL  ITEMS 

2.  Section  212.301  is  amended  by 
redesignating  paragraph  (f)(i](C)  as 
(f)(i)(D),  and  by  adding  a  new  paragraph 
(0(iHC)  to  read  as  follows: 

212.301     Solicitation  provisions  and 
C4inliact  clauses  for  ttw  acquisition  of 
cominarciai  items. 

(C)  252.22S-7020,  Trade  Agreements 
Certificate. 


PART  225— FOREIGN  ACQUISfTION 

3.  Section  225.000-70  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

22S.000-70    OelMttons. 

•         •         •         *         • 

(m)  U.S.  made  end  product  is  defined 
in  the  clauses  at  252.225-7007,  Buy 
American  Act-Trade  Agreements- 
Balance  of  Payments  Program,  and 
252.225-7021,  Trade  Agreements. 

4.  Section  225.000-71  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

228,000-71    Qanaral  guidalinea. 


c)* 


(2)  If  the  product  is  an  eligible 
product  under  subpart  225.4,  evaluate 
the  offer  under  FAR  25.402,  225.105, 
and  225.402. 

•         •         •        •        • 

5.  Section  225.102  is  amended  by 
revising  paragraph  (a)(3)(A). 
redesignating  paragraphs  (a)(3)(B)  and 
(a)(3)(C)  as  paragraphs  (a)(3)(C)  and 
(a)(3)(D)  respectively,  and  by  adding  a 
new  paragraph  (a)(3)(B)  to  read  as 
follows: 

225.102    Policy. 

(a)*   •  * 

(3)(A)  Specific  public  interest 
exceptions  for  DoD  for  certain  countries 
are  in  225.872. 

(B)  The  Under  Secretary  of  Defense 
(Acquisition  &  Technology)  has 
determined  that,  for  prociuements 
subject  to  the  Trade  Agreements  Act,  it 
is  inconsistent  with  the  public  interest 
to  apply  the  Buy  American  Act  to 
information  technology  products  in 
Federal  Supply  Group  70  or  74  that  are 
substantially  transformed  in  the  United 
States. 


6.  Section  225.105  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (1).  (2).  and  (3)  to  read  as 
follows: 

225.105    Evaluating  offers. 

Use  the  following  procedures  instead 
of  those  in  FAR  25.105.  These 
evaluation  procedures  do  not  apply  to 
acquisitions  of  information  technology 
end  products  in  Federal  Supply  Croup 
70  or  74  that  are  subject  to  die  Trade 
Agreements  Act. 

(1)  Treat  offers  of  eligible  products 
under  acquisitions  subject  to  trade 
agreements  as  qualifying  country  offers. 
Treat  all  other  offers,  except  domestic 
offers,  as  nonqualifying  coimtry  offers 
(see  Example  4  in  Table  25-1. 
Evaluation). 

(2)  Except  as  provided  in  paragraph 
(3)  of  this  section,  evaluate  offers  by 
adding  a  50  percent  factor  to  the  price 
(including  duty)  of  each  nonqualifying 
country  offer  (see  Example  1  in  Table 
25-1.  Evaluation). 

(i)  Nonqualifying  country  offers 
include  dufy  in  the  offered  price.  When 
applying  the  factor,  evaluate  based  on 
the  inclusion  of  duty,  whether  or  not 
duty  is  to  be  exempted.  If  award  is  made 
on  the  nonqualifying  country  offer  and 
duty  is  to  be  exempted  through 
inclusion  of  the  clause  at  FAR  52.225- 
10,  Duty-Free  Entry,  award  at  the 
ofrered  price  minus  the  amoimt  of  duty 
identified  in  the  provision  at  252.225- 
7003,  Information  for  Duty-Free  Entry 
Evaluation.  See  Example  1.  Alternate  U, 
in  Table  25-1.  Evaluation. 


(ii)  When  a  nonqualifying  country 
offer  includes  more  than  one  line  item, 
apply  the  50  percent  factor — 

(A)  On  an  item-by-item  basis;  or 

(B)  On  a  group  of  items,  if  the 
solicitation  specifically  provides  for 
award  on  a  group  basis. 

(3)  When  application  of  the  factor 
would  not  result  in  the  award  of  a 
domestic  end  product,  i.e.,  when  no 
domestic  offers  are  received  (see 
Example  3  of  Table  25-1,  Evaluation)  or 
when  a  qualifying  country  offier  is  lower 
than  the  domestic  offer  (see  Example  2 
of  Table  25-1,  Evaluation),  evaluate 
nonqualifying  coimtry  offers  without 
the  50  percent  factor. 

(i)  If  duty  is  to  be  exempted  through 
inclusion  of  the  clause  at  FAR  52.225- 
10,  Duty-Free  Entry,  evaluate  the 
nonqualifying  country  offer  exclusive  of 
duty  by  reducing  the  offered  price  by 
the  amount  of  dufy  identified  in  the 
clause  at  252.225-7003,  Information  for 
Ehity-Free  Entry  Evaluation  (see 
Examples  2  and  3,.  Alternate  II,  of  Table 
25-1,  Evaluation).  If  award  is  made  on 
the  nonqualifying  country  offer,  award 
at  the  offered  price  minus  dufy. 

(ii)  If  dufy  is  not  to  be  exempted, 
evaluate  the  nonqualifying  country  offier 
inclusive  of  dufy  (see  Examples  2  and 
3.  Alternate  I,  of  Table  25-1, 
Evaluation). 
•        •        *        • 

7.  Section  225.109  is  amended  by 
revising  paragraphs  (a)  and  (d)(i)  to  read 
as  follows: 

S22S.10e    Solicitation  provtaiona and 


(a)  Use  the  provision  at  252.225-7000. 
Buy  American  Act-Balance  of  Payments 
Program  Certificate,  instead  of  the 
provisions  at  FAR  52.225-1,  Buy 
American  Certificate,  and  FAR  52.225- 
6,  Balance  of  Payments  Program 
Certificate.  Use  the  provision  in  any 
solicitation  which  includes  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  unless 
the  solicitation  includes  either  the 
clause  at  252.225-7007,  Buy  American 
Act-Trade  Agreements-Balance  of 
Payments  Program,  or  the  clause  at 
252.225-7036,  North  American  Free 
Trade  Agreement  Implementation  Act. 

•  *         *        •        • 

(d)-  •   • 

(i)  Do  not  use  the  clause  if  an 
exception  to  the  Buy  American  Act  or 
Balance  of  Payments  Program  is  known 
to  apply.  Do  not  use  the  clause  when  the 
clause  at  252.225-7021.  Trade 
Agreements,  is  used. 

•  •        •        •        • 

8.  Section  225.109-70  is  revised  to 
read  as  follows: 


§225.109-70    Additional  provisions  and 
clauses. 

(a)  Use  the  clause  at  252.225-7002, 
Qualifying  Country  Sources  as 
Subcontractors,  in  all  solicitations  and 
contracts  that  include  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  or  the 
clause  at  252.225-7021,  Trade 
Agreements. 

(b)  When  only  domestic  ends 
products  are  acceptable,  the  solicitation 
must  make  a  statement  to  that  effect. 

9.  Section  225.302  is  amended  by 
revising  paragraphs  (a)(iii)  and  (a)(iv), 
and  by  adding  a  new  piaragraph  (a)(v)  to 
read  as  follows: 

§225.302    Policy. 

(a)*  •  • 

(iii)  Do  not  apply  to  qualifying  end 
products; 

(iv)  Do  not  apply  to  articles,  materials, 
or  supplies  produced  or  manufactured 
in  Panama  when  purchased  by  and  for 
the  use  of  U.S.  forces  in  Panama;  and 

(v)  For  acquisitions  subject  to  the 
Trade  Agreements  Act,  do  not  apply  to 
information  technology  products  in 
Federal  Supply  Group  70  or  74  that  are 
substantially  transformed  in  the  United 
States. 

•  •        •        *        • 

10.  Section  225.402  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§225.402    Policy. 

(a)*  *  * 

(1)  See  225.105  for  evaluation  of 
eligible  products  and  U.S.  made  end 
products,  except  when  acquiring 
information  technology  end  products  in 
Federal  Supply  Group  70  or  74  that  are 
subject  to  the  Trade  Agreements  Act. 

•  •         •        •        • 

11.  Section  225.408  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2).  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(5)  and  (a)(6) 
respectively,  and  by  adding  new 
paragraphs  (a)(3)  and  (a)(4)  to  read  as 
follows: 

§225.406    Solicitation  provisions  and 
contract  clauses: 

(a)(1)  Use  the  provision  at  252.225- 
7006.  Buy  American  Act-Trade 
Agreements-Balance  of  Payments 
Program  Certificate,  instead  of  the 
provision  at  FAR  52.225-8,  Buy 
American  Act-Trade  Agreements- 
Balance  of  Pa3rments  Program 
Certificate,  in  all  solicitations  that 
include  the  clause  at  252.225-7007,  Buy 
American  Act-Trade  Agreements- 
Balance  of  Payments  Program. 

(2)  Except  as  provided  in 
225.408(a)(4),  use  the  clause  at  252.225- 


7007,  Buy  American  Act-Trade 
Agreements-Balance  of  Payments 
Program,  instead  of  the  clause  at  FAR 
52.225-9.  Buy  American  Act-Trade 
Agreements-Balance  of  Payments 
Program.  The  clause  need  not  be  used 
where  purchase  from  foreign  sources  is 
restricted  (see  225.403(d)(1)(B)).  The 
clause  may  be  used  where  the 
contracting  officer  anticipates  a  waiver 
of  the  restriction.  For  procurements  by 
the  U.S.  Army  Corps  of  Engineers,  use 
the  clause  with  its  Alternate  I. 

(3)  Use  the  provision  at  252.225-7020. 
Trade  Agreements  Certificate,  in  all 
solicitations  that  include  the  clause  at 
252.225-7021,  Trade  Agreements. 

(4)  Use  the  clause  at  252.225-7021. 
Trade  Agreements,  instead  of  the  clause 
at  FAR  52.225-9,  Buy  American  Act — 
Trade  Agreements — Balance  of 
Payments  Program,  when  acquiring 
information  technology  products  in 
Federal  Supply  Group  70  or  74.  For 
procurements  by  the  U.S.  Army  Corps  of 
Engineers,  use  the  clause  with  its 
Alternate  I. 

•        *        •        •        • 

12.  Section  225.603  is  amended  by 
revising  paragraph  (5)  to  read  as  follows: 

225.603    Procedures. 

***** 

(5)  Exclude  fitim  the  evaluation  of 
domestic  end  products,  or  information 
technology  end  products  in  Federal 
Supply  Group  70  or  74  in  acquisitions 
subject  to  the  Trade  Agreements  Act, 
any  dufy  for  nonqualifying  country 
components  listed  in  the  provision  at 
252.225-7003,  Information  for  Dufy- 
Free  Entry  Evaluation,  for  which  duty- 
free entry  will  be  granted.  Except  for 
acquisitions  of  information  technology 
end  products  in  Federal  Supply  Group 
70  or  74  subject  to  the  Trade 
Agreements  Act,  apply  the  evaluation 
procedures  for  the  Buy  American  Act  in 
accordance  with  225.105. 


13.  Section  225.605-70  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

225.605-70    Additional  soilcitation 
provisions  and  contract  clauses. 

•        •         *         •         * 

(e)  Use  the  provision  at  252.225-7003, 
Information  for  Duty-Free  Entry 
Evaluation,  in  all  solicitations  that 
include  the  clause  at  FAR  52.225-10, 
Duty-Free  Entry.  Use  the  provision  with 
its  Alternate  I  when  the  clause  at 
252.225-7021,  Trade  Agreements,  is 
used. 

14.  Section  225.872-4  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 


225  J72-4    Evaluation  of  offers. 

•        •        *        *        • 

(c)  Evaluate  offers  of  end  products 
from  the  qualifying  country  sources  in 
225.872-1  (b)  without  application  of  the 
50  percent  Buy  American  Act  or 
Balance  of  Payments  Program 
evaluation  factor.  If  the  offer,  as 
evaluated,  is  low  or  otherwise  eligible 
for  award,  the  contracting  officer  shall 
request  an  exemption  of  the  Buy 
American  Act/Balance  of  Payments 
Program  as  inconsistent  with  the  public 
interest,  unless  another  exception  such 
as  the  Trade  Agreements  Act  applies. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

15.  Section  252.212-7001  is  amended 
by  revising  the  clause  date;  in  paragraph 

(b)  by  removing  the  entry  " 

252.225-7007  Trade  Agreements  (10 
U.S.C.  2502-2582)";  and  in  paragraph 
(b)  by  adding  entries,  in  numerical 
order,  to  read  as  follows: 

252.21 2-7001    Contract  terms  and 
condntona  required  to  implement  statutes 
or  Exocutiva  Orders  applicable  to  Defense 
acquisitions  of  comntercial  items. 


Contract  Tenns  and  Conditioiis  Raqoirad  to 
implement  statutes  or  Execmtive  Orders 
Applicable  to  Defisnse  Acqoisitioiis  of 
Comawrdal  Items  ( !• ) 

•         •         •         •         • 

(b)*  •  • 

252.225-7007  Buy  American 

Act — ^Trade  Agreements — Balance  of 
Payments  Programs. 

( Alternate  I)  (41  U.&C  lOa-lOd, 

19  U.S.C  2501-2518,  and  19  U.S.C  3301 
note) 


252.225-7021  Trade 


Agreements 

( Alternate  I)  (19  U.S.C 

2501-2518  and  19  U.S.C.  3301  note) 

***** 

16.  Section  252.225-7003  is  amended 
by  revising  the  introductory  text,  the 
clause  date,  and  paragraph  (a);  by 
removing  paragraph  (d);  and  by  adding 
Alternate  I.  The  revised  and  added  text 
reads  as  follows: 

252.225-7003    information  for  duty-free 
entry  evaluation. 

As  prescribed  in  225.605-70(e).  use 
the  following  provision: 

Information  for  Dnty-Free  Entry  Evalnation 
(xxxlSxx) 


(a)  Does  the  offeror  propose  to  furnish — 
(1)  A  domestic  end  product  with 
nonquahfying  country  components  for  which 
the  offeror  requests  duty-free  entry;  or 
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(2)  A  foreign  end  product  consisting  of  end 
items,  components,  or  material  of  foreign 
origin  other  than  those  that  will  be  accorded 
duty-bee  entry  as  qualifying  country  end 
products  or  components,  or  eligible  products 
under  a  trade  agreement? 
Yes(    ) 
No(    ) 


(insert  country  of  origin) 


ALTERNATE  I  (xxx  19xx).  As  prescribed  in 
225.605-70(e).  substitute  the  following 
paragraph  (a)  for  paragraph  (a)  of  the  basic 
clause: 

(a)  Does  the  offeror  propose  to  furnish  a 
U.S.  made  end  product  with  nonqualifying 
country  components  for  which  the  offeror 
requests  duty-free  entry? 
YesC     ) 
No(    ) 

17.  Section  252.225-7007  is  amended 
by  revising  the  section  heading,  and  the 
clause  title  and  date  to  read  as  follows: 

252,225-7007    Buy  Anwiican  Act— Trade 
agreenwms— eaicnoa  oi  payments 
program. 


Buy  American  Act — Trade 
Agreements — Balance  of  Payments 
Program 

(xxx  19xx) 

•  •  •  •  • 

18.  Section  252.225-7020  is  added  to 
read  as  follows: 

252.225-7020    Trade  Agreements 


As  prescribed  in  225.408(a)(3),  use  the 
following  provision: 

Trade  Agreements  Certificate  (xxx  19xx) 

(a)  Definitions. 

"Caribl>ean  Basin  country  end  product," 
"designated  country  end  product,"  "NAFTA 
country  end  product,"  "nondesignated 
country  end  product,"  "qualifying  country 
end  product,"  and  "U.S.  made  end  product" 
have  the  meanings  given  in  the  Trade 
Agreements  clause  of  this  solicitation. 

(b)  Evaluation. 

Offers  will  be  evaluated  in  accordance  with 
the  policies  and  procedures  of  Part  225  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement.  OfCers  of  foreign  end  products 
that  are  not  U.S.  made,  qualifying  country, 
designated  country,  Caribbean  Basin  country, 
or  NAFTA  country  end  products  will  not  t» 
considered  for  award,  unless  the  Contracting 
Officer  determines  that  there  are  no  offers  of 
such  end  products;  or  the  offiers  of  such  end 
products  are  insufficient  to  fulfill  the 
requirements:  or  a  national  interest  exception 
to  the  Trade  Agreements  Act  is  granted. 

(c)  Certifications. 

(1)  The  Ofieror  certifies  that  each  end 
product  to  he  delivered  under  this  contract, 
except  those  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  U.S.  made,  qualifying  country, 
designated  country,  Caribbean  Basin  country, 
or  NAFTA  country  end  product. 

(2)  The  following  supplies  are  other 
nondesignated  country  end  products: 
(insert  line  item  number) 


(End  of  provision) 

19.  Section  252.225-7021  is  added  to 
read  as  follows: 

^2.225-7021    Trade  Agraamants. 

As  prescribed  in  225.408(a)(4),  insert 
the  following  clause: 

Trade  Agreements  (xxx  19xx) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Caribbean  Basin  country  means — 
Antigua  and  Barbuda 

Aruba 

Bahamas 

Bart>ados 

Belize 

British  Virgin  islands 

Costa  Rica 

Dominica 

Dominican  Republic 

El  Salvador 

Grenada 

Guatemala 

Guyana 

Haiti 

Honduras 

Jamaica 

Montserrat 

Netherlands  Antilles 

Nicaragua 

Panama 

St.  Kitts-Nevis 

St.  I^cia 

St.  Vincent  and  the  Grenadines 

Trinidad  and  Toltago 

(2)  Caribbean  Basin  country  end  product. — 
(i)  Means  an  article  that — 

(A)  Is  wholly  the  growth,  product,  or 
manufocture  of  a  Caribt>ean  Basin  country;  or 

(B)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  Caribbean 
Basin  counUy  into  a  new  and  diffisrant  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refera  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  vahie  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(ii)  Excludes  products,  other  than 
petroleum  and  any  product  derived  from 
petroleum,  that  are  not  granted  dufy-free 
treatment  under  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C  2703(b)). 
These  exclusions  presently  consist  of — 

(A)  Textiles  and  apparel  articles  that  are 
subject  to  textile  agreements; 

(B)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible  articles  for 
the  purpose  of  the  Generalized  System  of 
Preferences  under  Title  V  of  the  Trade  Act  of 
1974: 

(C)  Tuna,  prepared  or  preserved  in  any 
maimer  in  airtight  containen;  and 


(D)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps)  of  whatever  type, 
including,  but  not  limited  to,  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
that  is  the  product  of  any  country  to  which 
Harmonized  Tariff  Schedule  column  2  rates 
of  duty  apply. 

(3)  Components  means  those  articles, 
materials,  and  supplies  directly  incorporated 
into  end  products. 

(4)  Designated  country  means — 
Aruba 

Austria 

Bangladesh 

Belgium 

Benin 

Bhutan 

Botswana 

Burkina  Faso 

Burundi 

Canada 

Cape  Verde 

Central  African  Republic 

Chad 

Comoros 

Deimiark 

Djibouti 

Equatorial  Guinea 

Finland 

France 

Gambia 

Germany 

Greece 

Guinea 

Guinea-Bissau 

Haiti 

Hong  Kong 

Ireland 

Israel 

Italy 

Japan 

iGribati 

Lesotho 

Liechtenstein 

Luxembourg 

Malawi 

Maldives 

Mah 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Republic  of  Korea 

Rwanda 

Sao  Tome  and  Principe 

Sierra  Leone 

Singapore 

Somalia  • 

Spain 

Sweden 

Switzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  Kingdom 

Vanuatu 

Western  Samoa 

Yemen 

(5)  Designated  country  end  product  means 
an  article  tiiat — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  designated  country;  or 


(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentalify,  has  been 
sut>stantially  transformed  in  a  designated 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(6)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(7)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  NAFTA  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refera  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(8)  Nondesignated  country  end  product 
means  any  end  product  that  is  not  a  U.S. 
made  end  product  or  a  designated  country 
end  product. 

(9)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

(10)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
(FAR)  Supplement. 

(11)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the 
components  mined,  produced,  or 
manufactured  in  the  qualifying  country  and 
its  components  mined,  produced,  or 
manufoctured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its  components. 

(12)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdiction,  but  does  not 
include  leased  bases  or  trust  territories. 

(13)  U.S.  made  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  United  States;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 


country  or  instrumentalify,  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed. 

(b)  Unless  otherwise  specified,  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  2501  et 
seq.),  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993  (19 
U.S.C.  3301  note),  and  the  Caribbean  Basin 
Initiative  apply  to  all  items  in  the  Schedule. 

(c)  (1)  The  Contractor  agrees  to  deliver 
under  this  contract  only  U.S.  made, 
qualifying  country,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products  unless,  in  its  offer,  it  specified 
delivery  of  other  nondesignated  country  end 
products  in  the  Trade  Agreements  Certificate 
provision  of  the  solicitation. 

(2)  The  Contractor  may  not  supply  a 
nondesignated  country  end  product  other 
than  a  qualifying  coimtry  end  product,  a 
Caribbean  Basin  country  end  product,  or  a 
NAFTA  country  end  product,  unless — 

(i)  The  Contracting  Officer  has  determined 
that  offere  of  U.S.  made  end  products  or 
qualifying,  designated,  Caribbean  Basin,  or 
NAFTA  country  end  products  from 
responsive,  responsible  offerore  are  either  not 
received  or  are  insufficient  to  fill  the 
Government's  requirements;  or 

(ii)  A  national  interest  waiver  has  been 
granted  under  section  302  of  the  Trade 
Agreements  Act  of  1979  (see  FAR  25.402(c)). 

(d)  The  ofiered  price  of  end  products  listed 
imder  paragraph  (c)(2)  of  the  Trade 
Agreements  Certificate  provision  of  the 
solicitation  must  include  all  applicable  dufy, 
whether  or  not  a  dufy-free  entry  certificate 
will  be  granted.  The  offiered  price  of 
qualifying  country,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products  for  line  items  subject  to  the 
Trade  Agreements  Act,  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
custom  fees  or  dufy.  The  offered  price  of  U.S. 
made  end  prpducts  should  not  include  dufy 
for  qualifying  country  components. 

(End  of  clause) 

ALTERNATIVE  I  (XXX  19XX).  As 
described  in  225.408(a)(4),  delete  Singapore 
bom  the  list  of  designated  countries  in 
paragraph  (a)(4)  of  the  basic  clause. 

252.225-7035    [Amended] 

20.  Section  252.225-7035  is  amended 
in  the  introductory  text  by  revising  the 
reference''225.408(a)(3)"  to  read 
"225.408(a)(5)". 

252.225-7036    [Amended] 

21.  Section  252.225-7036  is  amended 
in  the  introductory  text  by  revising  the 
reference  "225.408(a)(4)"  to  read 
"225.408(a)(6)". 

[FR  Doc.  97-23656  Filed  9-»-g7:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  833  and  852 
RIN  2900-AI51 

VA  Acquisition  Regulation: 
Department  Protests 

AGENCY:  Department  of  Veterans  AlTairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  Acquisition  Regulations 
(VAAR)  to  delete  coverage  which 
duplicates  or  conflicts  v«rith  the  Federal 
Acquisition  Regulation;  to  delete 
internal  agency  guidance  to  contracting 
ofRcers;  to  delete  obsolete  references  to 
the  General  Services  Administration 
Board  of  Contract  Appeals;  to 
incorporate  changes  made  by  Federal 
Acquisition  Circular  (FAC)  90-40,  Item 
Xm  and  FAC  90-45,  Item  XII;  to  publish 
VA  policy  regarding  the  availability  of 
staff  of  the  VA  Board  of  Contradt 
Appeals  to  serve  as  third  party  neutrals 
in  alternative  dispute  resolution 
proceedings;  and  to  update  clauses  and 
references.  These  changes  will 
impliement  VA  policy  and  are  required 
to  ensure  that  the  VAAR  corresponds 
with  the  requirements  of  the  Federal 
Acquisition  Regulation  and  public  law. 
DATES:  Comments  must  be  received  on 
or  before  November  10, 1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN:  290(>-AI51."  All 
written  comments  vtrill  be  available  for 
public  inspection  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kaliher;  Acquisition  Policy  Team  (95A), 
Office  of  Acquisition  and  Materiel 
Management,  Etepartmenf'of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington  DC  20420,  (202)  273-8819. 
SUPPLEMENTARY  INFORMATION:  As 
provided  by  Public  Law  104-106,  the 
Clinger-Cohen  Act  of  1996,  the  General 
Services  Administration  Board  of 
Contract  Appeals  (GSBCA)  no  longer 
hears  bid  protests.  Therefore,  obsolete 
references  to  the  GSBCA  would  be 
removed  from  the  VAAR. 

This  proposed  rule  would  clarify  an 
existing  VA  procedure  in  833.103(a), 
which  allows  an  interested  party  to  file 
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an  initial  protest  at  a  level  above  the 
contracting  officer,  and,  as  required  by 
FAR  33.103(d)(4),  would  add  new 
clause  852.233-71,  Alternate  Protest 
Procedure,  to  inform  bidders/offerors  of 
the  availability  of  this  alternate  protest 
procedure.  This  is  one  of  the  two 
methods  discussed  in  FAR  33.103(d)(4) 
for  providing  an  independent  review  of 
a  protest.  In  addition,  existing 
Department  procedures  for  appealing  a 
contracting  officer's  protest  decision, 
which  is  the  other  method  discussed  in 
FAR  33.103(d)(4)  for  providing  an 
independent  review  of  a  protest,  would 
be  clarified  and  relocated  from 
833.103(c)  to  new  paragraph  833.103(f). 
Material  in  833.103(c)  which  is  inteillal 
agency  guidance  to  contracting  officers 
would  be  removed  from  the  VAAR. 

It  is  ciirrent  VA  practice  to  make 
available  the  administrative  judges  and 
hearing  examiners  of  the  VA  Board  of 
Contract  Appeals  (VABCA)  to  serve  as 
neutral  third  parties  when  alternative 
dispute  resolution  (ADR)  methods  are 
used  to  resolve  potential  or  actual 
contract  disputes  and  appeals.  This 
practice  would  be  codified  in  VAAR  at 
833.214.  In  addition,  as  provided  at  FAR 
33.103(c).  this  practice  would  be 
extended  to  bid  protests  at  833.103(b) 
and  would  make  the  administrative 
judges  and  hearing  examiners  of 
VABCA  available  to  serve  as  neutral 
third  parties  when  ADR  is  used  to 
resolve  bid  protests. 

This  proposed  rule  would  renumber 
current  paragraph  833.103(b)  as 
833.103(c)  and  would  make  changes  to 
the  paragraph  to  comply  with  the 
requirements  of  FAR  33.103  (f)(1)  and 
(f)(3).  FAR  paragraphs  33.103  (f)(1)  and 
(f)(3)  require  that  a  justification  or 
determination  to  award  a  contract  or  to 
continue  contract  performance  after 
receipt  of  a  protest  shall  be  approved  at 
a  level  above  the  contracting  officer  or 
by  another  official  pursuant  to  agency 
procedures.  Proposed  paragraph 
833.103(c)  would  revise  and  clarify  who 
that  approving  official  is  within  VA. 

Paragraph  833.103(e)  currenUy 
provides  guidance  to  contracting 
officers  on  actions  to  take  upon  receipt 
of  a  protest  after  a  contract  has  been 
awarded.  FAR  33.103(f)(3)  was  recently 
revised  to  provide  new  guidelines  on 
when  a  contract  must  be  suspended 
upon  receipt  o*^a  protest.  This  proposed 
rule  would  revise  833.103(e)  to  conform 
VAAR  to,  and  comply  with,  these  new 
requirements  of  FAR  33.103(0(3). 

VA  provision  852.233-70,  Protest 
Content,  would  be  updated  to  conform 
to  FAR  33.103(d)(2);  VA  clause 
852.233-71,  Alternate  Protest 
Procedure,  would  be  added  to  comply 
with  the  requirements  of  FAR 


33.103(d)(4);  and  VA  clause  852.236-73. 
Bonds,  which  duplicates  new  FAR 
clause  52.228-15,  Performance  and 
Payment  Bonds,  Construction,  would  be 
deleted. 

This  proposed  rule  would  also  update 
or  change  names  and  titles  and  make 
other  minor  clarifications. 

The  Secretary  hereby  certifies  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  proposed  rule  would  have  a 
minuscule  effect,  if  any.  on  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  §§  603  and  604. 

List  of  Subjects 

48  CFR  Part  833 

Administrative  practices  and 
procedure,  Government  prociuement. 

48  CFR  Part  852 

Government  procurement.  Reporting 
and  recordkeeping. 

Approved:  August  27, 1997. 
Hershd  W.  Gober. 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  46  CFR  parts  833  and  852  are 
proposed  to  be  amended  as  follows: 

PART  833— PROTESTS,  DISPUTES, 
APPEALS 

Subpart  833.1— Protests 

1.  The  authority  citation  for  parts  833 
and  852  continue  to  read  as  follows: 

Anthority.  38  U.S.C  501  and  40  U.S.C 

486(c). 

§833.102    [Amended] 

2.  Section  833.102  introductory  text  is 
amended  by  removing  "852.233-2"  and 
adding,  in  its  place,  "FAR  provision 
52.233-2".  It  is  further  amended  by 
removing  "or  the  GSA  Board  of  Contract 
Appeals  (GSBCA)";  and  paragraph  (b)  is 
amended  by  removing  "(956)"  and 
adding,  in  its  place.  ".  Acquisition 
Administration  Team". 

1833.103    [Amended]  * 

3.  In  §833.103.  paragraph  (a)(1)  is 
amended  by  removing  ","  immediately 
following  "contracting  officer"  and 
adding,  in  its  place,  "or,  as  an 
alternative,  may  request  an  independent 
review  by  filing  a  protest  with";  by 
removing  "Review  Division,  or"  and 
adding,  in  its  place.  "Administration 
Team.  or.  for  solicitations  issued  by  the 
Office  of  Facilities  Management,";  by 


removing  ".  as  appropriate";  and  by 
adding  at  the  end  of  the  paragraph  "A 
protest  filed  with  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  or  the  Chief  Facilities 
Management  Officer  will  not  be 
considered  if  the  interested  party  has  a 
protest  on  the  same  or  similar  issues 
pending  with  the  contracting  officer." 

4.  In  §833.103.  paragraph  (a)(2)(ii)  is 
amended  by  removing  "Review 
Division"  and  adding,  in  its  place. 
"Administration  Team";  paragraphs 
(a)(3)  and  (a)(4)  are  removed;  paragraph 
(a)(S)  is  redesignated  as  paragraph  (a)(3); 
newly  redesignated  paragraph  (aH3)(vi) 
is  removed;  paragraphs  (a)(3)(vii) 
through  (a)(3)(ix)  are  redesignated  as 
paragraphs  (a)(3)(vi).  through  (a)(3)(vili), 
respectively. 

5.  In  §  833.103.  paragraph  (c)  is 
removed;  paragraph  (b)  is  redesignated 
as  a  new  paragraph  (c)  and  is  revised 
and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 

S833.103    Protests  to  ttie  Department 

***** 

(b)  Where  appropriate,  alternative 
dispute  resolution  (ADR)  procedures 
may  be  used  to  resolve  protests  at  any 
stage  in  the  protest  process.  The 
Department  of  Veterans  Affairs  Board  of 
Contract  Appeals  (VABCA)  is  an 
independent  and  neutral  entity  within 
the  Department  of  Veterans  Affairs  and 
is  available  to  serve  as  the  third  party 
neutral  (Neutral)  for  bid  protests.  If  ADR 
is  used,  the  Department  of  Veterans 
Affiairs  will  not  furnish  any 
documentation  in  an  ADR  proceeding 
beyond  what  is  allowed  by  the  Federal 
Acquisition  Regulation. 

(c)  Action  upon  receipt  of  protest.  For 
protests  filed  with  the  contracting 
officer,  the  head  of  the  contracting 
activity  (HCA)  shall  be  the  approving 
official  for  the  determinations  identified 
in  FAR  33.103(f)(1)  and  (f)(3).  If  die 
HCA  is  also  the  contracting  officer,  the 
approving  official  shall  be  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management.  For  protests  filed 
with  the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management, 
Acquisition  Administration  Team,  or 
the  Chief  Facilities  Management  Officer, 
Office  of  Facilities  Management,  those 
individuals  shall  be  the  approving 
officials  for  the  determinations 
identified  in  FAR  33.103(f)(1)  and  (f)(3). 
***** 

6.  In  §833.103,  paragraph  (d)  is 
amended  by  removing  "lodged"  and 
adding,  in  its  place,  "filed";  by 
removing  "he/she"  each  time  it  appears 
and  adding,  in  its  place,  "the 
contracting  officer";  by  removing 
"Review  Division"  and  adding,  in  its 


place,  "Administradon  Team";  and  by 
removing  "officer  will"  and  adding,  in 
its  place,  "officer  shall". 

7.  In  §  833.103.  paragraph  (e)  is 
revised  and  paragraph  (f)  is  added  to 
read  as  follows: 

1833.103    Protests  to  the  Department 

***** 

(e)  Protest  after  award.  When  a 
written  protest  is  filed  with  the 
contracting  officer  after  contract  award: 

(1)  If  FAR  33.103(f)(3)  requires 
suspension  of  contract  performance,  the 
contracting  officer  shall  seek  to  obtain  a 
mutual  agreement  with  the  contractor  to 
suspend  performance  on  a  no-cost  basis 
and.  if  successful,  shall  document  the 
suspension  with  a  supplemental 
agreement.  If  unsuccessful,  the 
contracting  officer  shall  issue  a  stop- 
work  order  in  accordance  with  contract 
clause  FAR  52.233-3,  Protest  After 
Award. 

(2)  If  suspension  of  contract 
performance  is  not  required  by  FAR 
33.103(f)(3)  and  if  the  contracting  officer 
determines  that  the  award  was  proper, 
the  contracting  officer  shall  furnish  the 
protester  a  written  explanation  of  the 
basis  for  the  award  which  is  responsive 
to  the  allegations  of  the  protest.  The 
contracting  officer  shall  advise  the 
protester  that  the  protester  may  appeal 
the  determination  to  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management,  Acquisition 
Administration  Team,  or  the  Chief 
Facilities  Management  Officer,  Office  of 
Facilities  Management,  in  the  case  of  a 
contract  awarded  by  the  Office  of 
Facilities  Management,  or  the 
Comptroller  General,  as  specified  in 
internal  Department  gmdance. 

(3)  If  suspension  of  contract 
performance  is  not  required  by  FAR 
33.103(0(3)  but  the  contracting  officer 
determines  that  the  award  is 
questionable,  the  contracting  officer 
may  consult  with  the  Office  of  the 
General  Counsel  (025)  and  shall  advise 
the  contractor  of  the  protest  and  invite 
the  contractor  to  submit  comments  and 
relevant  information.  The  contracting 
officer  shall  submit  the  case  prompUy  to 
the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management, 
Acquisition  Administration  Team,  or 
the  Chief  Facilities  Management  Officer. 
Office  of  Facilities  Management,  in  the 
case  of  a  contract  awarded  by  the  Office 
of  Facilities  Management,  who  may 
consult  with  the  Office  of  the  General 
Counsel  (025)  and  who  shall  either 
advise  the  contracting  officer  of  the 
appropriate  action  to  take,  or  submit  the 
case  to  the  Comptroller  General  for  a 
decision.  The  contracting  officer  shall 


provide  interested  parties  with  a  copy  of 
the  final  decision. 

(f)  Agency  appellate  review  of 
contacting  officer's  protest  decision.  An 
interested  party  may  request  an 
independent  review  of  a  contacting 
officer's  protest  decision  by  filing  an 
appeal  with  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  or.  for  solicitations  issued 
by  the  Office  of  Facilities  Management, 
with  the  Chief  Facilities  Management 
Officer,  Office  of  Facilities  Management 
To  be  considered  timely,  the  appeal 
must  be  received  by  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  or,  for 
solicitations  issued  by  the  Office  of 
Facilities  Management,  by  the  Chief 
Facilities  Management  Officer,  Office  of 
Facilities  Management,  within  10 
calendar  days  of  the  date  the  interested 
party  knew,  or  should  have  known, 
whichever  is  earlier,  of  the  basis  for  the 
appeal.  Appeals  shall  be  addressed  as 
provided  in  paragraphs  (a)(2)(ii)  or  (iii) 
of  this  section.  Appeals  shall  not  extend 
GAO's  timeliness  requirements  for 
appeals  to  GAO.  By  filing  an  appeal  as 
provided  herein,  an  interested  party 
may  waive  its  rights  to  further  appeal  to 
the  Comptroller  General  at  a  later  date. 
Agency  responses  to  appeals  submitted 
to  the  agency  shall  be  reviewed  and 
concurred  in  by  the  Office  of  the 
General  Counsel  (025). 

$833,105    [Removed] 

8.  Section  833.105  is  removed. 

9.  Section  833.106  is  revised  to  read 
as  follows: 

§833.106    Solicitation  provision. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  852.233-70.  Protest 
Content,  in  each  solicitation  where  the 
total  value  of  all  contract  awards  under 
the  solicitation  is  expected  to  exceed  the 
simplified  acquisition  threshold. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  852.233-71,  Alternate 
Protest  Procedure,  in  each  solicitation 
where  the  total  value  of  all  contract 
awards  imder  the  solicitation  is 
expected  to  exceed  the  simplified 
acquisition  threshold. 

Subpart  833-2— Disputes  and  Appeals 

10.  Section  833.214  is  added  to  fead 
as  fellows: 

§  833.21 4    AKemative  dispute  resolution 
(ADR). 

(a)  Contracting  officers  and 
contractors  are  encouraged  to  use 
alternative  dispute  resolution  (ADR) 
procedures  to  resolve  contract  disputes 
before  they  become  appealable  disputes 


by  using  the  Department  of  Veterans 
Affairs'  ADR  Program. 

(b)  Under  the  Department's  ADR 
Program,  the  Department  of  Veterans 
Affairs  Board  of  Contract  Appeals 
(VABCA  or  Board)  Chair,  who  is  the 
Department's  Dispute  Resolution 
Specialist,  will  appoint  a  Board  ibember 
or  hearing  examiner  (at  no  cost  to  either 
party)  to  serve  as  a  Neutral  to  aid  in 
resolving  matters  before  they  become 
appealable  disputes.  The  administrative 
judges  and  hearing  examiners  are 
trained  Neutrals  and  are  available  to 
assist  in  ADR  proceedings. 

(c)  Under  the  ADR  Program,  the 
parties  are  able  to  select  the  ADR 
process  they  believe  will  help  resolve 
the  matter.  Everything  discussed  during 
the  ADR  meeting  is  confidential.  In  the 
event  a  Board  member  serves  as  a 
Neutral  in  a  matter  that  is  not  resolved 
using  ADR,  that  Board  member  shall 
keep  all  discussions  confidential  and 
shall  have  no  further  input  or  contact 
with  the  parties  or  other  Board  members 
in  subsequent  Board  activities  (ref.  the 
Administrative  Dispute  Resolution  Act, 
5  U.S.C.  571-583;  and.  Federal 
Acquisition  Regulation,  Subpart  33.2). 

(d)  The  E>epartment  of  Veterans 
Affairs  and  contractors  are  also 
encouraged  to  use  ADR  in  disputes 
appealed  to  the  VABCA. 

PART  85^-SOUCrrATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  852.2— Texts  of  Provisions 

and  Clauses 

11.  Section  852.233-70  is  revised  to 
read  as  follow: 

§852.233-70    Protest  content 

As  prescribed  in  833.106,  insert  the 
following  provision  in  each  solicitation 
where  the  total  value  of  all  contract 
awards  under  the  solicitation  is 
expected  to  exceed  the  simplified 
acquisition  threshold: 
PROTEST  CONTENT  (XXX  1997) 

(a)  Any  protest  filed  by  an  interested  party 
shall: 

(1)  Include  the  name,  address,  fax  number, 
and  telephone  number  of  the  protester, 

(2)  Identify  the  solicitation  and/or  contract 
number; 

(3)  Include  an  original  signed  by  the 
protester  or  the  protester's  representative, 
and  at  least  one  copy; 

(4)  Set  forth  a  detailed  statement  of  the 
legal  and  factual  grounds  of  the  protest, 
including  a  description  of  resulting  prejudice 
to  the  protester,  and  provide  copies  of 
relevant  documents; 

(5)  Sp>ecificaUy  request  a  ruling  of  the 
individual  upon  whom  the  protest  is  served; 

(6)  State  the  form  of  relief  requested;  and 
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(7)  Provide  all  infonnation  establishing  the 
timeliness  of  the  protest. 

(b)  Failure  to  comply  with  the  above  may 
result  in  dismissal  of  the  protest  without 
further  consideration. 
(End  of  Provision) 

12.  Section  852.233-71  is  added  to 
read  as  follows: 

S  852.233-71    Altamato  Protest  Procedure. 

As  prescribed  in  833.106,  insert  the 
following  provision  in  each  solicitation 
where  the  total  value  of  all  contract 
awards  under  the  solicitation  is 
expected  to  exceed  the  simplified 
acquisition  threshold: 

ALTERNATE  PROTEST  PROCEDURE  (XXX 
1997) 

As  an  alternative  to  filing  a  protest  with  the 
contracting  officer,  an  interested  party  may 
file  a  protest  with  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management.  Acquisition  Administration 
Team,  Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC, 
20420.  or.  for  solicitations  issued  by  the 
Office  of  Facilities  Management,  the  Chief 
Facilities  Management  Officer,  Office  of 
Facilities  Management,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  The  protest  will 
not  be  considered  if  the  interested  party  has 
a  protest  on  the  same  or  similar  issues 
pending  with  the  contracting  officer. 

§862.236-73    [RemovMq 

13.  Section  852.236-73  is  removed. 
(FR  Doc.  97-23753  Filed  9-8-97;^45  am) 

BiUJNO  CODE  S32IMH-U 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodwt  No.  97-45;  Notice  1] 

Rm  21Z7-AQ84 

Federal  Motor  Vehicle  Safety 
Standards;  i^mps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Federal  motor  vehicle  safety 
standard  on  lighting  to  permit 
asymmetrical  headlamp  beams  on 
motorcycle  headlighting  systems.  An 
amendment  of  this  nature  would  allow 
upper  and  lower  beams  to  be  emitted  by 
separate  dedicated  headlamps  on  either 
side  of  a  motorcycle's  vertical  centerline 
or  by  separate  off  center  light  sources 
within  a  single  headlamp  that  is  located 
on  the  vertical  centerline.  This  action 
implements  the  grant  of  a  rulemaking 


petition  from  Kawasaki  Motors 
Corp.U.S.A.  and  represents  a  further 
step  towards  harmonization  of  Standard 
No.  108  with  the  lighting  standards  of 
other  nations. 

DATES:  Comments  are  due  October  24, 
1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  must  be  submitted  to:  Docket 
Section,  Room  5109,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4:00  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT:  Jere 
Medlin,  Office  of  Safety  Performance 
Standards,  NHTSA  (Phone:  202-366- 
5276). 

SUPPt.EMENTARY  INFORMATION:  Table  IV 
of  Motor  Vehicle  Safety  Standard  No. 
108  specifies  where  motorcycle 
headlighting  systems  are  to  be  located. 
If  a  motorcycle  has  a  single  headlamp, 
the  headlamp  must  be  mounted  on  the 
vehicle's  vertical  centerline.  If  two 
headlamps  are  provided,  they  must  be 
symmetrically  disposed  around  the 
vertical  centerline.  Under  Standard  No. 
108,  a  center-mounted  headlamp  must 
provide  upper  and  lower  beams  with  a 
single  light  source,  and  each  headlamp 
in  a  two-headlamp  motorcycle 
headlighting  system  must  provide  both 
an  upper  and  a  lower  beam  with  a  single 
light  source.  In  interpretation  letters  in 
1994  and  1995,  NHTSA  advised 
Kawasaki  Motors  Corp.  U.S.A.. 
(Kawasaki)  that  a  single-lamp 
headlighting  system  in  which  an  upper 
beam  or  lower  beam  is  provided  by  a 
single  light  source  that  is  not  on  the 
vertical  centerline  is  not  permitted  by 
Standard  No.  108. 

Kawasaki  has  developed  a  projector 
beam  headlighting  system  which  it 
wishes  to  offer  on  motorcycles  that  it 
sells  in  the  United  States.  The  system 
incorporates  light  sources  that  are  not 
on  the  vertical  centerline  and  that  will 
typically  be  illtmiinated  singly.  The 
consequence  is  that  the  motorcycle  will 
have  a  single-off  center  light  source. 
Under  the  Kawasaki  system,  separate 
headlamps  provide  the  upper  and  lower 
beam  respectively,  or  separate  light 
sources  in  a  single  headlamp,  which  lie 
on  either  side  of  the  vertical  centerline 
even  if  the  headlamp  itself  is  centered 
on  it.  Accordingly,  Kawasaki  has 
petitioned  the  agency  for  rulemaking  to 
amend  Standard  No.  108  in  a  manner 
that  would  allow  its  asymmetrical 
headlighting  system. 

The  agency  nas  granted  this  petition. 
At  the  time  that  Standard  No.  108  was 
issued,  the  predominant  concern  was 
that  the  headlighting  system  clearly 
identify  a  motorcycle  as  such  when  the 
vehicle  was  being  operated  at  night. 


Thus,  the  location  of  a  single  headlamp 
on  the  vertical  centerline  was  justifiable 
to  distinguish  the  motorcycle  from  an 
approaching  passenger  car  whose  left 
headlamp  was  inoperative.  To  assist 
oncoming  drivers  in  detecting  the 
nature  of  an  approaching  vehicle. 
Standard  No.  108  also  requires 
passenger  cars  and  light  trucks  to  have 
parking  lamps,  and  requires  the  parking 
lamps  to  be  illuminated  when  the 
headlamps  are  on.  Motorcycles  are  not 
required  to  have  parking  lamps,  and 
their  appearance  at  night  will  difi^er  in 
this  respect  from  that  of  a  four-wheeled 
motor  vehicle.  Kawasaki  has  assured  the 
agency  that,  in  markets  where  projector 
beam  headlamps  are  common,  there  has 
been  no  increase  in  crashes  because  of 
misiudgment  of  a  motorcycle's  presence. 

Tnis  assurance  allows  the  agency  to 
contemplate  the  advisability  of  allowing 
a  single  beam  to  be  projected 
somewhere  other  than  on  the  vertical 
centerline.  Kawasaki  has  brought  the 
agency's  attention  to  the  Official  Journal 
of  the  European  Communities,  Council 
Directive  93/92/EEC  dated  29  October 
1993.  This  Directive  allows  separate 
upper  and  lower  beam  headlamps,  but 
specifies  that  their  "reference  centers 
must  be  symmetrical  in  relation  to  the 
median  longitudinal  plane  of  the 
vehicle",  and  that  the  distance  between 
the  edges  of  the  illuminating  surfaces  of 
the  two  headlamps  must  not  exceed  200 
mm.,  i.e.,  approximately  8  inches. 
Adoption  of  this  maximum  separation 
distance  should  ensure  that 
asymmetrical  beams  remain  relatively 
close  to  the  vertical  centerline  of  the 
vehicle  and  do  not  mislead  oncoming 
drivers.  It  will  also  ensure  that  NHTSA's 
amendment  of  Standard  No.  108  would 
be  consistent  with  regulations  of  other 
nations  concerning  the  same  lighting 
specification. 

The  agency  is  therefore  proposing  that 
Standard  No.  108  be  amended  in  a 
manner  that  would  allow  Kawasaki  to 
use  the  projector  beam  headlighting 
system.  Although  traditionally 
motorcycle  headlighting  requirements 
have  been  contained  in  Tables  III  and 
rV,  paragraph  S7.9  Motorcycles  has  been 
added  to  Standard  No.  108  to  contain 
and  set  apait  all  motorcycle  lighting 
performance  requirements  for  ease  of 
reference.  This  purpose  will  be 
enhanced  by  specifying  headlighting 
location  requirements  as  well. 
Accordingly  NHTSA  proposes  that  a 
new  paragraph  S7.9.6  be  added  which 
will  contain  the  previous  location 
requirements  specified  in  Table  FV  as 
modified  by  the  proposed  changes  to 
accommodate  Kawasaki's  request,  and 
as  discussed  above.  A  two-headlamp 
system  in  which  each  headlamp 


provides  an  upper  and  lower  beam 
would  continue  to  be  mounted 
s)rmmetrically  disposed  about  the 
vertical  centerline.  The  new  paragraph 
would  permit  a  two-headlamp  system  in 
which  one  headlamp  provides  an  upper 
beam  and  the  other  a  lower  beam  and 
which  would  have  to  be  horizontally 
disposed  and  mounted  at  the  same 
height,  which  is  to  say,  with  their  center 
point  at  90  degrees  to  either  side  of 
vertical,  or  vertically  disposed,  which  is 
to  say,  placed  one  above  the  other  on 
the  vertical  centerline.  Similarly,  the 
light  sources  in  a  single  lamp  providing 
difierent  beams  would  have  to  be 
horizontally  disposed  and  moimted  at 
the  same  height,  or  vertically  disposed. 
Table  IV  would  be  amended  to  delete 
the  material  which  would  be  covered  by 
S7.9.6.2  relating  to  mounting  of 
headlamps,  and  a  reference  to  S7.9 
substituted. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fiashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiedity,  three  copies  of  the 
complete  submission,  including 
pur[)ortedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fit)m  which  the  purportedly  confidential 
infonnation  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accom[>anied  by  a  cover  letter  setting 
forth  the  infonnation  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  infonnation  as  it 


becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Efiective  Date 

Since  the  final  rule  would  not  impose 
any  additional  burden  and  is  intended 
to  afford  an  alternative  to  existing 
requirements,  it  is  hereby  tentatively 
found  that  an  effective  date  earlier  than 
180  days  after  issuance  of  the  final  rule 
is  in  the  public  interest  The  final  rule 
would  be  effective  45  days  after  its 
publication  in  the  Federal  Register. 

Rulemaldng  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  has  not  been 
reviewed  imder  Executive  Order  12866. 
It  has  been  determined  that  the 
rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
effect  of  the  rulemaking  action  would  be 
to  allow  a  motorcycle  manufacturer  a 
wider  choice  of  headlighting  systems 
with  which  to  equip  its  vehicles.  The 
final  rule  would  not  impose  any 
additional  biuden  upon  any  person. 
Impacts  of  the  rule  are  so  minimal  as 
not  to  warrant  preparation  of  a  full 
regulatory  evaluation. 

adulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effiect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle 
manufacturers  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  would  not  be  significanUy 
affected  since  the  price  of  new  motor 
vehicles  should  not  be  impacted.  As 
noted  above,  the  final  rule  would  afford 
an  option  to  existing  requirements,  so 
that  there  are  no  mandatory  cost 
impacts  to  this  proposal.  Accordingly, 
no  Regulatory  Flexibilify  Analysis  has 
been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environftent 
as  it  does  not  affect  the  present  method 
of  manufacturing  motorcycle 
headlamps. 

Civil  Justice  Reform 

This  rulemaking  action  would  not 
have  any  retroactive  effect.  Under  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safefy  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Under  49  U.S.C 
30163,  a  procedure  is  set  forth  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  sedety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  SubjocU  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

t 

1.  The  authorify  section  would 
continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

$571,108    [Amended] 

2.  Section  571.108  would  be  amended 
by  adding  new  paragraph  S7.9.6  and  by 
amending  Table  IV  by  revising  the  entry 
for  headlamps,  to  read  as  set  forth 
below: 

§571.108    Standard  No.  108;  i-amps, 
reflective  devices,  and  associated 

equipment 


S7.9.6  A  headlamp  system  shall  be 
installed  on  a  motorcycle  in  accordance 
with  the  requirements  of  this  paragraph. 

S7.9.6.1  The  headlamp  system  sball 
be  located  on  the  frtmt  of  tbe 
motorcycle,  with  each  headlamp  not 
less  than  22  inches  (55.9  cm),  nor  more 
than  54  inches  (137.2  cm)  above  the 
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road  surface  measured  bom  the  center 
of  the  headlamp  on  the  motorcycle  at 
curb  weight. 

S7.9.6.2  (a)  If  the  system  consists  of  a 
single  headlamp,  it  shall  be  mounted  on 
the  vertical  centerline  of  the  motorcycle. 
If  the  headlamp  contains  more  than  one 
light  source,  each  light  source  shall  be 
moimted  on  the  vertical  centerline  or 
horizontally  disposed  about  the  vertical 
centerline  and  mounted  at  the  same 
height.  If  the  light  sources  are 
horizontally  disposed  about  the  vertical 
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centerline,  the  distance  between  the 
closest  edges  of  the  effective  projected 
luminous  lens  area  in  front  of  the  light 
sources  shall  not  be  greater  than  200 
mm  (8  in.). 

(b)  If  the  system  consists  of  two 
headlamps,  each  of  which  provides  both 
an  upper  and  lower  beam,  the 
headlamps  shall  be  mounted  at  the  same 
height  and  symmetrically  disposed 
about  the  vertical  centerline. 

(c)  If  the  system  consists  of  two 
headlamps,  one  of  which  provides  an 


upper  beam  and  one  of  which  provides 
the  lower  beam,  the  headlamps  shall  be 
located  on  the  vertical  centerline,  or 
horizontally  disposed  about  the  vertical 
centerline  and  mounted  at  the  same 
height.  If  the  headlamps  are  horizontally 
disposed  about  the  vertical  centerline, 
the  distance  between  the  closest  edges 
of  the  effective  projected  luminous  lens 
area  of  the  headlamps  shall  not  be 
greater  than  200  mm  (8  in.). 


Table  IV— Location  of  Required  Equipment 

(AJI  Passenger  Cars  and  Motorcycles,  and  Multipurpose  Passenger  Vetiicles,  Trucks,  Trailers,  and  Buses  of  Less  than  80  (2032)  Inches  (MM) 

Overall  Width] 

Location  on— 


Head-tamps 


Passenger  cars,  tnultipurpose  passenger  vehicles, 
truck,  trailers,  and  busses 


On  ttie  front,  each  headlamp  providing  ttie  upper 
beam,  at  the  same  height,  1  on  each  side  of  the  ver- 
tical centerline,  each  headlamp  providing  the  lowe 
beam,  at  the  same  height,  1  on  each  side  of  ttie  ver- 
tical centerline,  as  far  apart  as  practicable.  See  also 
S7.. 


Motorcycles 


See  S7.9 


Height  above  road  surface  measured  from  center  of 
item  on  vehicle  at  curt)  weigfit 


Not  less  ttian  22  inches  (55.9  cm)  nor  more  than  54 
iTKhes  (137.2  cm). 


Issued  on:  August  28, 1997. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  97-23512  Filed  9-8-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  Ito.  97062921 8-721  ft-OI;  IJ>. 
Oe0697E] 

^  RiN  0648-AK39 

Options  for  Banning  the  Sale  of 
Undersized  Atlantic  Swordfish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advanced  notice  of  proposed 

rulemaking  (ANPR);  request  for 

comments. 

SUMMARY:  NMFS  is  requesting 
comments  on  the  necessity  of  and 
options  for  rulemaking  to  impose  a  ban 
on  the  sale  of  all  imdersized  swordfish, 
regardless  of  origin,  in  order  to 
implement  an  International  Convention 
for  the  Conservation  of  Atlantic 
Timas(ICCAT)  recommendation  to  ban 
the  sale  of  Atlantic  swordfish  less  than 


the  adopted  minimum  size  (73  cm 
measured  cleithrum  to  keel  (CK)  or  33 
lb  dressed  weight  (dw)). 
DATES:  Written  comments  on  this  ANPR 
must  be  received  on  or  before  October 
6. 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Rebecca  Lent,  Chief, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway.  Silver  Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson,  301-713-2347  or  Buck  Sutter 
(813) 570-5447. 
SUPPLEMBITARY  INFORMATION: 

Background 

The  fishable  biomass  of  the  north 
Atlantic  swordfish  stock  is  estimated  to 
have  declined  68  percent  between  1963 
and  1996.  Prior  to  the  early  1960s,  the 
stock's  biomass  is  estimated  to  have 
been  nearly  two  times  the  level  needed 
to  produce  MSY.  By  the  beginning  of 
1996,  its  biomass  was  estimated  to  be  58 
percent  of  the  level  needed  to  produce 
maximum  sustainable  yield  (MSY). 
Similarly,  the  South  Atlantic  swordfish 
stock  has  been  imder  increased  fishing 
pressure. 

ICCAT  has  adopted  measures  to 
reduce  fishing  mortality  in  the  entire 
Atlantic  Ocean.  A  1991  ICCAT 
recommendation  had  established  a 
minimum  size  for  Atlantic  swordfish  of 
79  cm  CK  (125  cm  lower  jaw  fork 
length)  with  a  discretionary  15-percent- 


per-trip  (by  number)  tolerance.  Even 
with  the  provision  for  tolerance, 
however,  U.S.  fishermen  have 
continued  to  catch  and  discard  many  . 
undersized  fish. 

In  1995,  in  order  to  protect  small 
Atlantic  swordfish,  ICCAT  adopted  an 
alternative  minimum  size  measure, 
recommending  that  each  contracting 
party  take  necessary  steps  to  prohibit 
the  taking  of  swordfish  in  the  Atlantic 
Ocean,  as  well  as  the  landing  and  sale 
in  each  party's  jurisdiction,  of  swordfish 
and  swordfish  parts  less  than  119  cm 
lower  jaw  fork  length  (73  cm  or  29 
inches  CK)or  the  equivalent  in  weight 
(33  lb  dw),  provided  that  no  tolerance 
of  Atlantic  swordfish  smaller  than  this 
alternative  minimum  size  was  allowed. 

According  to  the  Standing  Committee 
on  Research  and  Statistics  of  ICCAT,  the 
fishing  mortality  associated  with  the 
lower  minimum  size  and  zero  tolerance 
is  roughly  equivalent  to  that  with  the 
higher  minimum  size  and  15-percent 
tolerance.  This  same  ICCAT  alternative 
minimum  size  recommendation 
provided  for  a  ban  on  the  sale  of  fish 
less  than  the  absolute  ininir"'""  size. 

In  1996,  the  United  States 
implemented  this  lower  minimum  size 
limit  in  order  to  facilitate  enforcement 
and  reduce  discards  of  juvenile  fish, 
since  most  of  the  small  swordfish 
brought  in  under  the  15— percent 
tolerance  were  greater  than  the 
alternative  minimum  size.  Having 
adopted  the  alternative,  U.S.  vessels 
operating  in  the  North  Atlantic.  Gulf  of 


Mexico,  and  Caribbean  Sea  were  no 
longer  permitted  to  land  any  swordfish 
less  than  the  minimum  size. 

However,  given  the  considerable 
volume  of  domestic  swordfish  of  Pacific 
Ocean  origin  and  imported  swordfish 
from  all  ocean  areas  that  is  entered  into 
commerce,  NMFS  is  considering 
whether  it  is  necessary  to  prohibit  the 
sale  in  the  United  States  of  all 
undersized  swordfish,  regardless  of 
origin,  in  order  to  enforce  the  ICCAT 
recommendation  regarding  Atlantic 
swordfish. 

CompUcating  Factors 

Since  the  implementation  of  the 
alternative  minimum  size  (61  FR  27304, 
May  31,  1996),  NMFS  has  been 
researching  the  necessity  of  and  options 
for  implementing  a  ban  on  the  sale  of 
undersized  swordfish.  Many 
complicating  factors  make  this  ban  a 
particular  challenge. 

The  United  States  imports  as  much 
swordfish  as  it  produces  from  both  its 
Atlantic  and  Pacific  fisheries.  From 
1975—1996,  U.S.  businesses  imported  an 
annual  average  of  3,167,093  kg 
(6,967,605  lb)  of  swordfish  from  83 
different  countries.  In  the  last  5  years 
(1992-1996),  an  annual  average  of 
5,384.143  kg  (11,845,114  lb)  of 
swordfish  has  been  imported  into  the 
United  States  bom  51  countries  with 
imports  bom  Brazil,  Canada,  and  Chile 
comprising  61  percent  of  the  1992-1996 
imports.  It  is  not  known  what 
proportion  of  these  landings  is 
comprised  of  imdersized  fish.  Further,  it 
is  not  currentiy  known  how  many 
businesses  import  swordfish  or  process 
imported  swordfish. 

"The  ICCAT  recommendation 
considers  only  Atlantic  swordfish, 
however,  domestic  landings  and 


imports  of  Pacific  swordfish  complicate 
monitoring  and  enforcement  activities 
since  genetic  testing  to  distinguish  the 
two  stocks  is  complex  and  cosUy.  NMFS 
intends  to  work  with  the  Fishery 
Management  Councils  in  the  Pacific  to 
assess  the  feasibility  of  applying  the 
minimum  size  for  AUantic  swordfish  to 
Pacific  and  imported  swordfish.  Finally, 
it  is  not  known  what  impact  regulations 
that  ban  the  possession  of  small 
swordfish  or  swordfish  parts  would 
have  on  foreign  exporters  and 
processors. 

Alternatives 

Should  it  be  determined  that 
rulemaking  is  necessary,  NMFS  is 
considering  several  alternatives  to 
implement  a  ban  on  the  sale  of 
imdersized  swordfish,  regardless  of 
origin: 

(1)  A  requirement  that  all  swordfish 
importers  obtain  a  valid  dealer  permit 
and  that  permitted  dealers  be  prohibited 
from  possessing  swordfish  or  swordfish 
parts  less  than  the  minimum  size. 

This  strategy  may  have  a  significant 
impact  on  those  importers  who  also 
process  swordfish,  as  well  as  countries 
that  export  processed  swordfish  (steaks, 
fillets).  Furthermore,  NMFS  would  need 
assistance  on  estimating  the 
approximate  number  of  businesses 
affected,  both  domestic  and  foreign. 

(2)  A  ban  on  the  possession  of  small 
swordfish  by  dealers  unless  the 
imported  shipment  were  accompanied 
by  a  validated  document  from  the 
country  of  origin  that  states  that  the 
swordfish  or  swordfish  parts  were 
obtained  in  a  manner  consistent  with 
ICCAT  recommendations. 

While  this  is  a  very  thorough  strategy 
in  tracking  swordfish  shipments,  this 
documentation  framework  could  be 
extremely  cumbersome,  cosUy,  and  a 


significant  reporting  burden  to  a  large 
number  of  businesses.  It  would, 
however,  identify  the  size  of  the  whole 
fish,  regardless  of  the  product  form(e.g., 
steaks,  fillets)  as  well  as  its  origin  (flag 
country,  ocean  area  of  catch). 

(3)  A  designation  restricted  ports  of 
entry  for  Atlantic  swordfish  in  order  to 
effect  inspection  of  shipments. 

While  this  would  Cscilitate 
enforcement  of  regulations,  it  would 
still  require  restrictions  on  imports 
(whole  swordfish  or  pieces  thereof 
weighing  greater  than  33  lb)  and  could 
be  cosUy  and  burdensome  to 
implement 

Request  for  Comments 

NMFS  solicits  comments  on  possible 
implementation  strategies  of  a  ban  on 
sale  of  swordfish  less  than  the  minimum 
size,  regardless  of  origin,  including  any 
information  that  would  enable  NMFS  to 
analyze  the  economic  impacts  (e.g., 
number  of  businesses),  as  well  as  to 
estimate  any  applicable  reporting 
burden.  Comments  received  on  this 
ANPR  will  assist  NMFS  in  determining 
the  necessity  of  and  options  for 
rulemaking  to  impose  a  ban  on  the  sale 
of  undersized  swordfish,  regardless  of 
origin. 

QaaeificatioB 

This  advanced  notice  of  proposed 
rulemaking  has  been  determined  to  be 
not  significant  for  purpK>ses  of  EJJ. 
12866. 

ABthorit]^  16  U.S.C  971  et  teq. 

Dated:  Septen^ier  3. 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  97-23775  Filed  9-4-97;  2:28  pm] 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATES:  September  17. 1997. 
PLACE:  ARRB,  600  E  STREET,  NW.. 
WASHINGTON,  DC. 
STATUS:  CLOSED.  OPEN:  1:30  PJfL 

MATTERS  TO  BE  CONSIOERB): 

Closed  Meeting: 

1.  Review  and  Accept  Minutes  of 
Closed  Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 
Open  Meeting: 

1.  Selection  of  New  Executive 
Director 

2.  Review  and  Accept  Minutes  of 
April  24  Open  Meeting 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Eileen  Sullivan,  Press  Officer,  600  E 
Street,  NW,  Second  Floor.  Washington. 
DC  20530.  Telephone:  (202)  724-0088; 
Fax:  (202)  724-0457. 
T.  Jeremy  Gaim, 
General  Counsel. 

[PR  Doc.  97-23939  Filed  9-5-97;  10:18  am) 
MUMG  CODE  611*-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put>lic  Meeting 
of  the  Rhode  Island  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  8:30  a.m. 
and  adjourn  at  12:00  p.m.  on  Monday. 
September  22, 1997.  at  the  Providence 
Marriott.  One  Orms  Street.  Providence. 
Rhode  Island  02904.  The  purpose  of  the 
meeting  is  to  conduct  a  briefing  session 
on  the  effects  of  welfare  reform  on  legal 


immigrants  in  Rhode  Island,  and  to  plan 
futiire  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Robert  Lee. 
401-863-1693.  or  Ki-Taek  Chun. 
Director  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  26. 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-23747  Filed  9-»-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-804] 

Cold-Rolled  Cartwn  Steel  Rat 
Products  From  ttie  Netherlands: 
Preliminary  Results  of  Antidumpirtg 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioners  and  respondent,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  cold-rolled 
carbon  steel  flat  products  from  the 
Netherlands.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  August  1,  1995  through  July 
31,1996. 

We  have  preliminarily  determined 
that  respondent  has  made  sales  below 
normal  value  during  the  period  of 
review.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  September  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  M.  Kramer  or  Linda  Ludwig. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone  (202)  482-0405  or 
482-3833.  respectively. 

APPLICABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  Trade  and 
Tariff  Act  of  1930,  as  amended  (the  Act) 
are  references  to  the  provigions  effective 
January  1, 1995,  the  effectivb  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act  of  1994 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  part  353 
of  19CFR.  (1997). 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce 
published  an  antidumping  duty  order 
on  cold-rolled  carbon  steel  flat  products 
from  the  Netherlands  on  August  19, 
1993  (58  FR  44172).  The  Department 
published  a  notice  of  "Op  ortunity  To 
Request  Administrative  Review"  of  the 
antidumping  duty  order  for  the  1995/ 
1996  review  period  oOi  August  12, 1996 
(61  FR  41768).  On  August  23, 1996,  the 
respondent.  Hoogovens  Staal  BV,  filed  a 
request  for  review.  On  August  30. 1996, 
the  petitioners  filed  a  similar  request. 
We  published  a  notice  of  initiation  of 
the  review  on  September  17, 1996  (61 
FR  48882). 

Due  to  the  complexity  of  issues 
involved  in  this  case,  the  Department 
extended  the  time  limit  for  completion 
of  the  preliminary  results  until 
September  2, 1997,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675  (a)(3)(A)).  The  deadline  for 
the  final  results  of  this  review  will 
continue  to  be  120  days  after  the  date  of 
publication  of  this  notice.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act, 
as  amended. 
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Scope  of  the  Review 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thiclmess  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measiu*es  at  least  twice 
the  thickness,  as  currenUy  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7209.15.0000, 
7209.16.0030,  7209.16.0060. 
7209.16.0090,  7209.17.0030, 
7209.17.0060,  7209.17.0090, 
7209.18.1530,  7209.18.1560, 
7209.18.2550,  7209.18.6000, 
7209.25.0000,  7209.26.0000, 
7209.27.0000.  7209.28.0000. 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.23.1500, 
7211.23.2000,  7211.23.3000, 
7211.23.4500.  7211.23.6030, 
7211.23.6060,  7211.23.6085. 
7211.29.2030,  7211.29.2090. 
7211.29.4500.  7211.29.6030. 
7211.29.6080.  7211.90.0000, 
7212.40.1000. 7212.40.5000.       . 
7212.50.0000.  7'215.50.0015. 
7215.50.0060.  7215.50.0090. 
7215.90.5000.  7217.10.1000. 
7217.10.2000.  7217.10.3000. 
7217.10.7000.  7217.90.1000. 
7217.90.5030.  7217.90.5060.  and 
7217.90.5090.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e.. 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotjopic  surface.  These  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  information  provided 
by  Hoogovens  at  its  headquarters  in 
IJmuiden.  the  Netherlands,  using 


standard  verification  procedures, 
including  inspection  of  the 
manufacturing  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  We 
also  verified  information  provided  by 
Hoogovens  Steel  USA,  Inc.  at  its  office 
in  Scarsdale,  New  York. 

United  States  Price  (US?) 

In  calculating  USP.  the  Department 
treated  respondent's  sales  as  export 
price  (EP)  sales,  as  defined  in  section 
772(a)  of  the  Act,  when  Hoogovens  first 
sold  the  merchandise  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation.  The  E>epartment  treated 
respondent's  sales  as  constructed  export 
price  (CEP)  sales,  as  defined  in  section 
772(b)  of  the  Act,  when  the  merchandise 
was  first  sold  to  unrelated  U.S. 
purchasers  after  importation  by  an 
affiliated  seller  in  the  United  States.  All 
of  the  CEP  sales  of  prime  merchandise 
were  further  manufactured  in  the 
United  States.  A  small  number  of  CEP 
sal^  of  secondary  merchandise  were 
sold  "as  is." 

We  calculated  EP  based  on  the 
delivered,  duty-paid  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  foreign  inland  freight, 
post-sale  warehousing,  ocean  freight 
and  marine  insurance,  brokerage  and 
handling.  U.S.  inland  freight,  U.S. 
customs  duties,  early  payment 
discounts  and  post-sale  price 
adjustments  in  accordance  with  section 
772(c)  of  the  Act. 

We  based  CEP  on  the  delivered  price 
to  unaffiliated  customers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  ocean  fi^ight  and  marine 
insurance,  brokerage  and  handling,  U.S. 
inland  freight,  and  U.S.  customs  duties. 
In  accordance  with  section  772(d)(1)  of 
the  Act,  we  calculated  the  CEP  by 
deducting  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including  credit 
expenses,  indirect  selling  expenses, 
inventoiy  carrying  costs  and  where 
applicable,  commissions  and  post-sale 
price  adjustments.  We  split  the  reported 
indirect  selling  expenses  into  tw6 
groups:  one  consisting  of  the  expenses 
of  the  New  York  office  plus  warranty 
and  technical  service  expenses  for  U.S. 
sales,  and  the  other  consisting  of  - 
indirect  selling  expenses  incurred  in  the 
Netherlands  and  allocated  to  U.S.  sales 
of  subject  merchandise.  We  deducted 
the  first  group  from  the  CEP.  but  we  did 
not  deduct  the  second  group  or 
inventory  carrying  costs  incurred  in  the 
home  market  for  U.S.  sales,  because 
these  expenses  did  not  relate  to 


economic  activities  in  the  United  States. 
In  accordance  with  section  772(d)(2)  of 
the  Act,  we  also  deducted  the  cost  of 
further  manufacturing,  including 
repacking  expenses.  We  added  general. 
administrative  and  interest  expenses  to 
the  reported  furthRr  manufacturing  costs 
for  certain  sales  involving  additional 
processing  by  an  unaffiliated  contractor. 
Finally,  we  made  an  adjustment  for  an 
amotmt  of  profit  allocated  to  these 
expenses  in  accordance  with  section 
772(d)(3)  of  the  Act,  using  information 
from  respondent's  audited  Rfwinriwl 
statement. 

Hoogovens  also  claimed  an  oSwtting 
adjustment  to  U.S.  indirect  selling 
expenses  for  CEP  sales  to  account  for 
the  cost  of  financing  cash  deposits 
during  the  POR.  In  recent 
determinations  in  the  bearings  cases,  we 
accepted  such  an  adjustment,  mainly  to 
account  for  the  opportunity  cost 
associated  with  making  a  deposit  (i.e., 
the  cost  of  having  money  unavailable  for 
a  period  of  time).  See  e.g..  Tapered 
Roller  Bearings  and  Parts  Therecrf, 
Finished  and  Unfinished,  From  Japan, 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and 
Termination  in  Part.  62  FR  11825, 
11826-30  (March  13, 1997);  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  thereof  From 
France,  et  al.;  Final  Result  of 
Antidumping  Duty  Administaxitive 
Review,  62  FR  2081,  2104  (January  15. 
1997).  However,  we  have  preliminarily 
det«mined  to  change  our  practice  of 
accepting  such  an  adjustment. 

We  are  not  convinced  that  there  are 
such  opportunity  costs  associated  with 
paying  deposits.  Moreover,  while  it  may 
be  true  that  importers  sometimes  incur 
an  expense  if  they  borrow  money  in 
order  to  pay  antidumping  duty  cash 
deposits,  it  is  a  fundamental  principle 
that  money  is  fungible  within  a 
corporate  entity.  'Thus,  if  an  importer 
acquires  a  loan  to  cover  one  operating 
cost,  that  may  simply  mean  that  it  will 
not  be  necessary  to  borrow  money  to 
cover  a  different  operating  cost.  We  find 
that  the  calculation  of  the  dumping 
margin  should  not  vary  depending  on 
whether  a  party  has  funds  available  to 
pay  cash  deposits  or  requires  additional 
funds  in  the  fcum  of  loans. 

Therefore,  we  find  that  an  adjustment 
to  indirect  selling  expenses  where 
parties  have  claimed  financing  costs  for 
cash  deposits  is  inappropriate  and  we 
have  denied  such  adjustments  for  the 
preliminary  results  of  this  review.  (See 
Antifriction  Bearings  [Other  Than 
Tapered  Roller  Bearings)  and  Parts 
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Thereof  from  France,  et.  al;  Preliminary 
Resuits  of  Antidumping  Administrative 
Review.  62  FR  31568  (June  10,  1997).) 
We  invite  interested  parties  to  comment 
on  this  issue. 

Normal  Value  (NV) 

In  order  to  determine  whether  sales  of 
the  foreign  like  product  in  the  home 
market  are  a  viable  basis  for  calculating 
^4V,  we  compared  the  voliune  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  subject  merchandise 
sold  in  the  United  States,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Hoogovens'  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise. 
Therefore,  we  have  based  NV  on  home 
market  sales. 

Hoogovens  made  sales  to  both 
afBliated  and  unaffiliated  customers  in 
the  home  market  during  the  period  of 
review.  We  included  sales  to  affiliated 
customers  when  we  determined  those 
sales  to  be  at  arms  length  (i.e.,  at 
weighted  average  prices  that  were  99.5 
percent  or  more  of  weighted  average 
prices  for  identical  products  sold  to 
unaffiliated  customers  in  the  home 
market).  When  the  weighted  average 
price  to  an  affiliated  customer  was  less 
than  99.5  percent  of  the  weighted 
average  price  to  unaffiliated  customers, 
or  there  were  no  sales  of  identical 
merchandise  to  unaffiliated  customers, 
we  excluded  sales  to  that  affiliated 
customer  firom  our  calculation  of  ^4V. 
See  e.g..  Rules  and  Regulations, 
Antidumping  Duties;  Countervailing 
Duties  62  FR  27296,  27355  (May  19, 
1997):  "The  Department's  current  policy 
is  to  consider  transactions  between 
affiliated  parties  as  'arm's  length'  if  the 
prices  to  affiliated  purchasers  are  on 
average  at  least  99.5  percent  of  the 
prices  charged  to  unaffiliated 
purchasers." 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  customers.  We  made 
deductions  to  NV  for  inland  freight  and 
insurance,  early  payment  discoimts, 
rebates,  credit  expenses,  and  packing. 
We  made  deductions  or  additions,  as 
appropriate,  for  post-sale  price 
adjustments. 

Level  of  Trade  (LOT) 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  and  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA  (at 
pages  829-831),  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
LOT  as  the  U.S.  sale  (either  EP  or  CEP). 


When  there  are  no  sales  in  the 
comparison  market  at  the  same  LOT  as 
the  U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  a  different  LOT,  and  adjust 
NV  if  appropriate.  The  NV  LOT  is  that 
of  the  starting  price  of  sales  in  the  home 
market.  (See  e.g..  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Taiwan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  31070  (June  6,  1997)). 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  (Cement 
from  Mexico)  62  FR  17148, 17156  (April 
9, 1997),  for  both  EP  and  CEP,  the 
relevant  transaction  for  the  LOT 
analysis  is  the  sale  fitim  the  exporter  to 
the  importer.  While  the  starting  price  for 
CEP  is  that  of  a  subsequent  resale  to  an 
unaffiliated  buyer,  the  construction  of 
the  CEP  results  in  a  price  that  would 
have  been  charged  if  the  importer  had 
not  been  affiliated.  Because  the 
expenses  deducted  under  section  772(d) 
represent  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
may  yield  a  different  LOT  for  the  CEP 
than  for  the  later  resale  (which  we  use 
for  the  starting  price). 

To  determine  whether  home  market 
sales  were  at  a  different  LOT  than  U.S. 
sales,  we  examine  whether  the  home 
market  sales  were  at  different  stages  in 
the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  The  chain  of  distribution 
betMreen  the  producer  and  the  final  user 
may  have  many  or  few  links,  and  each 
respondent's  sales  occur  somewhere 
along  this  chain.  In  the  United  States, 
the  respondent's  sales  are  generally  to 
an  importer,  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  market 
and  the  United  States,  including  selling 
functions,  class  of  customer,  and  the 
extent  and  level  of  selling  expenses  for 
each  claimed  LOT.  Customer  categories 
such  as  distributor,  retailers  or  end- 
users  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
LOT  is  valid.  An  analysis  of  the  chain 
of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 


necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  of  marketing  or  their  equivalent, 
which  may  be  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  different 
functions  in  selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  LOT,  we 
make  a  LOT  adjustment  if  the  difference 
in  LOT  affiects  price  comparability.  We 
determine  any  effect  on  price 
comparability  by  examining  sales  at 
different  levels  of  trade  in  the  home 
market  (or  the  third-country  market) 
used  to  calculate  NV.  Any  price  effect 
must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home  market  (or  third-country)  sales 
used  for  comparison  and  sales  at  the 
equivalent  LOT  of  the  export 
transaction.  (See,  e.g.  Granular 
Polytetrafluorethylene  Resin  from  Italy; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
26283,  26285  (May  13, 1997);  Cement 
from  Mexico,  at  17148.)  To  quantify  the 
price  differences,  we  calculate  the 
difference  in  the  weighted  average  of  the 
net  prices  of  the  same  models  sold  at 
difiierent  levels  of  trade  in  the  home 
market  Net  prices  are  used  because  any 
difference  will  be  due  to.  differences  in 
LOT  rather  than  other  factors.  We  use 
the  average  percentage  difference 
between  these  weighted  averages  to 
adjust  NV  when  the  LOT  of  NV  is 
different  fi^m  that  of  the  export  sale,  ff 
there  is  a  pattern  of  no  price  differences, 
then  the  difference  in  LOT  does  not 
have  a  price  effect  and  no  adjustment  is 
necessary.  

In  the  case  of  CEP  sales,  section  773 
of  the  statute  also  provides  for  an 
adjustment  to  NV  if  it  is  compared  to 
U.S.  sales  at  a  different  LOT,  provided 
the  NV  is  more  remote  from  the  fiactory 
than  the  CEP  sales  and  we  are  unable  to 
determine  whether  the  difference  in 
levels  of  trade  between  CEP  and  NV 
affects  the  comparability  of  their  prices. 
This  latter  situation  might  occur  when 
there  is  no  home  market  (or  third- 
country)  LOT  equivalent  to  the  U.S. 
sales  level,  or  where  there  is  an 
equivalent  home  market  (or  third- 
country)  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect.  (See  e.g..  Certain  Corrosion 
Resistant  Carbon  Steel  Flat  Products 
and  Cut-to-Length  Carbon  Steel  Plate 
from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  18448, 18466  (April  15, 
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1997)).  This  adjustment,  the  CEP  offset, 
is  identified  in  section  773(a)(7)(B)  and 
is  the  lower  of  the  (1)  indirect  selling 
expenses  of  the  home  market  (or  third- 
country)  sale;  or  (2)  indirect  selling 
expenses  deducted  from  the  starting 
price  used  to  calculate  CEP.  The  CEP 
of&et  is  not  automatic  each  time  we  use 
CEP.  (See  Mechanical  Transfer  Presses 
from  Japan,  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  17148. 17156  (October  9. 1996)).  Tfie 
CEP  offset  is  made  only  when  the  LOT 
of  the  home  market  (or  third  country) 
sale  is  more  advanced  than  the  LOT  of 
the  U.S.  CEP  sale  and  there  is  not  an 
appropriate  basis  for  determining 
whether  there  is  an  effect  on  price 
comparability.  (See  e.g..  Cement  from 
Mexico,  at  17156.) 

In  implementing  this  principle  in  this 
review,  we  requested  information 
concerning  the  selling  functions 
associated  with  each  phase  of 
marketing,  or  the  equivalent,  in  each  of 
Hoogovens'  markets.  In  its  response, 
Hoogovens  stated  that  it  cannot 
differentiate  among  the  selling  functions 
performed  and  services  offered  to 
different  classes  of  home  market  and 
export  price  customers.  Further,  at 
verification,  the  senior  sales  executive 
stated  that  the  same  services  are 
provided  to  all  customers,  including  the 
U.S.  affiliated  companies. 

In  this  review,  the  affiliated  importer 
of  record  did  not  take  title  to  or 
possession  of  the  merchandise,  which 
was  shipped  direcUy  by  the 
manufacturer  to  affiliated  steel  service 
centers  in  the  United  States.  We 
calculated  the  CEP  by  removing  from 
the  first  resale  to  an  independent  U.S. 
customer  the  expenses  under  section 
772(d)  of  the  Act  and  the  profit 
associated  with  these  expenses.  These 
expenses  represent  activities  undertaken 
by  the  affiliated  service  centers,  which 
further  process  the  merchandise. 
Hoogovens  claimed  it  had  no  home 
market  sales  at  a  LOT  equivalent  to  the 
CEP  LOT.  The  company  argued  that  the 
CEP  price  is  adjusted  to  the  equivalent 
of  an  ex-£actory  LOT,  but  the  starting 
price  of  its  home  market  sales  includes 
selling  expenses  not  reflected  in  the 
adjusted  CEP  price,  such  as  indirect 
selling  activities,  indirect  warranty  and 
technical  service  expenses,  and 
inventory  carrying  costs.  Hoogovens 
therefore  claimed  that  the  home  market 
LOT  is  a  more  advanced  LOT  than  the 
adjusted  CEP  LOT,  and  requested  that 
the  Department  make  an  adjustment  to 
normal  value  for  indirect  selling 
expenses  up  to  the  amount  of  indirect 
selling  expenses  deducted  from  CEP. 

In  reviewing  the  selling  functions 
reported  by  Hoogovens,  we  considered 


the  selling  functions  performed  in  the 
home  market  for  domestic  sales  and  the 
selling  functions  performed  in  the  home 
market  for  sales  to  the  affiliated  resellers 
in  the  United  States  (functions 
associated  with  allocated  indirect 
expenses  that  we  did  not  deduct  from 
CEP).  For  this  review,  we  determined 
that  the  following  selling  functions  and 
activities  occur  in  relation  to 
Hoogovens'  sales  of  subject  merchandise 
in  the  domestic  and  U.S.  markets:  (1) 
Carrying  inventory,  and  (2)  maintaining 
a  sales  office  and  Quality  Assurance 
Department  in  IJmuiden.  We  did  not 
consider  packing  arrangements  to  be  a 
selling  function,  since  packing  is 
accounted  for  in  the  Department's 
calculations  as  a  separate  adjustment 

We  examined  the  selling  functions 
performed  by  Hoogovens  with  respect  to 
both  markets  to  determine  whether  U.S. 
sales  can  be  matched  to  home  market 
sales  at  the  same  LOT.  Hoogovens'  sales 
office  in  IJmuiden  made  EP  sales 
directly  to  two  categories  of  customers: 
end  users  and  service  centers.  These  are 
the  same  categories  as  in  the  home 
market,  and  in  both  markets  there  was 
only  one  channel  of  distribution,  i.e., 
direct  sales.  In  addition,  Hoogovens 
reported  the  same  types  of  selling 
activities  in  both  markets.  Therefore,  the 
EP  sales  are  at  the  same  LOT  as  the 
comparison  market  sales. 

For  the  sales  made  by  Hoogovens' 
affiliated  companies,  Rafferty-Brown 
Steel  Company,  Inc.  of  Connecticut 
(RBC)  and  Rafferty-Brown  Steel 
Company  of  North  Carolina  (RBN),  the 
LOT  of  the  U.S.  sales  is  determined  for 
the  CEP  rather  than  for  the  starting  price 
to  unaffiliated  purchasers.  In  the  current 
review,  the  CEP  sales  reflect  certain 
selling  functions,  such  as  carrying 
inventory  from  the  time  between 
production  at  IJmuiden  and  Customs 
clearance  at  the  U.S.  port  of  entry,  at 
which  time  the  merchandise  entered  the 
inventory  of  either  RBC  or  RBN,  and 
maintaining  a  sales  office  in  IJmuiden. 
Although  delivery  times  are  shorter  for 
domestic  sales,  Hoogovens  also  carries 
inventory  for  these  sales  and  operates 
the  sales  office.  Therefore,  we  have 
determined  that  there  are  no  diffierences 
in  LOT  and  neither  a  LOT  adjustment 
nor  a  CEP  oBset  is  warranted  in  this 
review. 

Sales  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  carbon  steel  flat  products  in  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  USP  to  the  NV, 
as  described  in  the  "United  States 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777(A)  of  the  Act,  we  calculated 


monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transactions.  When  there  were  no 
contemporaneous  home  market  sales  of 
the  foreign  like  product,  we  used 
constructed  value  (CV)  as  the  basis  for 
normal  value,  in  accordance  with 
section  773(a)(4)  of  the  Act  All  the  sales 
to  which  CV  was  applied  were  CEP 
sales  of  secondary  merchandise.  We 
calcidated  CV  in  accordance  with 
section  773(e)  of  the  Act  and  the 
methodology  enunciated  in  the 
Memorandum  of  April  19, 1995,  entitled 
"Treatment  of  Non-Prime  Merchandise 
for  the  First  Administrative  Review  of 
Certain  Carbon  Steel  Flat  Products."  We 
included  the  cost  of  manufacture,  and 
selling,  general  and  administrative 
expenses  (SG&A).  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  expenses  on  the  amounts 
incurred  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  home  market  For 
selling  expenses,  we  used  the  weighted 
average  home  market  selling  expenses. 
For  profits  we  used  the  audited  1995 
Profit  and  Loss  Statement  for  Hoogovens 
Staalbedrijf  (Steel  Division)  to 
determine  the  ratio  of  profit  to  expenses 
for  merchandise  in  the  same  general 
category 'of  products  as  the  subject 
merchandise,  in  accordance  with 
section  773(e)(2)(B)(i)  of  the  Act.  We 
adjusted  CV  for  credit  expenses. 

Reimbunement 

Section  353.26  of  the  antidumping 
regulations  requires  the  Department  to 
deduct  from  USP  the  amount  of  any 
antidumping  duty  that  is  reimbursed  to 
the  importer.  Based  on  verified  evidence 
on  the  record  in  this  review,  including 
the  revised  agency  agreement  between 
Hoogovens  and  Hoogovens  Steel  USA, 
the  Department  has  preliminarily 
determined  that  Hoogovens  Steel  USA, 
the  importer  of  record,  is  solely 
responsible  for  the  payment  of 
antidumping  duties.  Therefore,  for  this 
period  of  review,  we  have  determined 
that  Hoogovens  has  not  reimbursed 
Hoogovens  Steel  USA  for  antidumping 
duties  to  be  assessed.  See  the  public 
version  of  the  proprietary  memorandum 
on  Reimbursement  dated  August  29, 
1997,  in  Import  Administration's 
Central  Records  Unit 

Duty  Absorption 

On  October  15, 1996,  the  petitioners 
requested,  pursuant  to  section  751(aK4) 
of  the  Act,  that  the  Department 
determine  whether  antidimiping  duties 
had  been  absorbed  by  respondent 
during  the  POR.  Section  751(aK4) 
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provides  for  the  Department,  if 
requested,  to  determine,  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order,  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  Section  751(a)(4)  was  added 
to  the  Act  by  the  URAA.  The 
Department's  current  regulations  do  not 
address  this  provision  of  the  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act.  j.e., 
orders  in  effect  as  of  January  1,  1995. 
§351.213(jX2)  of  the  Department's  new 
antidumping  regulations  provides  that 
the  Department  will  make  a  duty 
absorption  determination,  if  requested, 
in  any  administrative  review  initiated  in 
1996  or  1998.  See  19  CFR 
§351.213(jX2).  62  FR  27394  (May  19. 
1997).  While  the  new  regulations  are  not 
binding  on  the  Department  in  the 
instant  reviews,  which  were  initiated 
under  the  interim  regulations,  they 
nevertheless  serve  as  a  statement  of 
departmental  policy.  Because  the  order 
on  certain  cold-rolled  carbon  steel  flat 
products  from  the  Netherlands  has  been 
in  effect  since  1993.  it  is  a  transition 
order  in  accordance  with  section 
751(c)(6XC)  of  the  Act.  Since  this  review 
was  initiated  in  1996  and  a  request  for 
a  duty-absorption  inquiry  was  made,  the 
Department  mil  undertake  a  duty 
absorption  inquiry  as  part  of  this 
administrative  review. 

The  Act  provides  for  a  determination 
on  duty  absorption  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  affiliated  importer.  In  this 
case,  the  reviewed  firm  sold  through  an 
importer  of  record,  Hoogovens  Steel 
USA,  Inc.,  that  is  "affiliated"  within  the 
meaning  of  section  751(a)(4)  of  the  Act. 
Furthermore,  we  have  preliminarily 
determined  that  there  are  dumping 
margins  for  respondent  with  respect  to 
18.50  percent  of  its  U.S.  sales,  by 
quantity. 

We  presume  that  the  duties  will  be 
absorbed  for  those  sales  which  were 
dumped.  This  presumption  can  be 
rebutted  with  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  However,  there  is  no  such 
evidence  on  the  record.  Under  these 
circumstances,  we  preliminarily  find 
that  antidumping  duties  have  been 
absorbed  by  Hoogovens  Steel  BV  on  the 
percentages  of  U.S.  sales  indicated.  If 
interested  parties  wish  to  submit 
evidence  that  the  imaffili^ted 
purchasers  in  the  United  States  will  pay 
the  ultimately  assessed  duty,  they  must 


do  so  no  later  than  15  days  after 
publication  of  these  preliminary  results. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margin  exists  for  the  period 
August  1,  1995  through  July  31,  1996: 


Company 

Margin 
(percent) 

Hoooovens  Steel  BV  

1.95 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
conoments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 

The  E)epartment  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  cold-rolled  carbon  steel  flat  products 
from  the  Netherlands  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  firm  will 
be  the  rate  established  in  the  final 
results  of  administrative  review,  except 
if  the  rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  353.6,  in  which  case 
the  cash  deposit  rate  will  be  zero;  (2)  if 
the  exporter  is  not  a  firm  covered  in  this 
review  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  die 
manufactiuer  of  the  merchandise  in  the 
final  results  of  this  review;  and  (3)  if 


neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  or  the  original  fair 
value  investigation,  the  cash  deposit 
rate  will  be  19.32  percent. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  September  2, 1997. 
Robert  S.  LaRuasa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-23849  Filed  9-6-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-815  A  A-S80-816] 

Certain  Cold-Rolled  and  Corrosion- 
Resistant  CaitxMi  Steel  Flat  Products 
From  Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidimiping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  from 
three  respondents  and  from  the 
petitioners  in  the  original  investigation, 
the  Department  of  Commerce  ("the 
Departinent")  is  conducting 
administrative  reviews  of  the 
antidiunping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  fiat  products  from  Korea. 
These  reviews  cover  three 
manufacturers  and  exporters  of  the 
subject  merchandise.  The  period  of 
review  ("POR")  is  August  1,  1995. 
through  July  31, 1996. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
("NV").  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  reviews,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  based  on  the  difiierence  between 
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export  price  ("EP")  or  constructed 
export  price  ("CEP")  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issue;  and  (2)  a  brief  siunmary  of  the 
argument. 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  Fred 
Baker  (Dongbu),  Steve  Bezirganian 
(POSCO),  Thomas  Killiam  or  Alain 
Letort  (Union),  or  John  Kugelman, 
Enforcement  Group  IH — Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  7866,  Washington, 
DC  20230;  telephone  (202)  482-2924 
(Baker),  -1395  (Bezirganian),  -2704 
(Killiam),  -4243  (Letort).  or  -0649 
(Kugelman). 

SUPPI.EMENTARY  INFORMATION: 

Applicable  Statute 

Unless  oth^-wise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  353  (April  1997).  Although 
the  Department's  new  regulations, 
codified  at  19  CFR  part  351  (62  FR 
27296 — May  19, 1997),  do  not  govern 
these  proceedings,  citations  to  those 
regulations  are  provided,  where 
appropriate,  to  explain  current 
departmental  practice. 

Background 

The  Departmmt  published 
antidumping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  bom  Korea  on 
August  19, 1993  (58  FR  44159).  The 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  orders  for  the  1995/ 
96  review  period  on  August  12, 1996  (61 
FR  41768).  On  August  31, 1996, 
respondents  Dongbu  Steel  Co.,  Ltd.  . 
("Dongbu").  Union  Steel  Manufacturing 
Co.,  Ltd.  ("Union"),  and  Pohang  Iron 
and  Steel  Co.,  Ltd.  ("POSCO  "), 
requested  that  the  Department  conduct 
administrative  reviews  of  the 
antidumping  duty  orders  on  cold-rolled 
and  corrosion-resistant  carbon  steel  flat 
products  from  Korea.  On  the  same  day, 
the  petitioners  in  the  original  less-than- 
fair-value  ("LTFV")  investigations  (AK 


Steel  Corporation;  Bethlehem  Steel 
Corporation;  Inland  Steel  Industries, 
Inc.;  LTV  Steel  Co.,  Inc.;  National  Steel 
Corporation;  and  U.S.  Steel  Group,  a 
unit  of  USX  Corporation)  filed  a  similar 
request.  We  initiated  these  reviews  on 
September  13, 1996  (61  FR  48882— 
September  17, 1996). 

On  October  7,  1996,  the  petitioners 
requested,  pursuant  to  section  751(a)(4) 
of  the  Act,  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  by  the  respondents 
during  the  POR.  Section  751(a)(4) 
provides  for  the  Department,  if 
requested,  to  determine,  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order,  whether  antidimiping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  Section  751(a)(4)  was  added 
to  die  Act  by  the  URAA. 

The  regulations  governing  these 
reviews  do  not  address  this  provision  of 
the  Act.  However,  for  transition  orders 
as  defined  in  section  751(cK6KC)  of  the 
Act,  i.e.,  orders  in  effect  as  of  January  1, 
1995,  section  351.213(j)(2)  of  the 
Department's  new  antidumping 
regulations  provides  tha^the 
Department  will  make  a'duty-absorption 
determination,  if  requested,  in  any 
administrative  review  initiated  in  1996 
or  1998.  See  19  CFR  351.213(j)(2),  62  FR 
at  27394.  As  noted  above,  while  the  new 
regulations  do  not  govern  the  instant 
reviews,  they  nevertheless  serve  as  a 
statement  of  departmental  policy. 
Because  the  orders  on  certain  cold- 
rolled  and  corrosion-resistant  carbon 
steel  flat  products  from  Korea  have  been 
in  effect  since  1993,  they  are  transition 
orders  in  accordance  with  section 
751(c)(6)(C)  of  the  Act.  Since  these 
reviews  were  initiated  in  1996  and  a 
request  for  a  duty-absorption  inquiry 
was  made,  the  Department  will 
undertake  a  duty-absorption  inquiry  as 
part  of  these  administrative  reviews. 

The  Act  provides  for  a  determination 
on  duty  absorption  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  affiliated  importer.  In  these 
cases,  all  reviewed  firms  sold  through 
importers  that  are  "affiliated"  within 
the  meaning  of  section  751(a)(4)  of  the 
Act  Furthermore,  we  have  preliminarily 
determined  that  there  are  dumping 
margins  for  the  following  fihns  with 
respect  to  the  percentages  of  their  U.S. 
sales,  by  quantity,  indicated  below: 


Percentage  of 

Class  or  kind 

U.S.  affiliate's 

Name  of  firm 

of  merchan- 

sales with 

dise 

dumping  mar- 
gins 

Dongbu  

CoW-Roned.. 

0.00%. 

Con-osJon- 

5.98% 

Resistant. 

POSCO  .. 

Cold-Rolled  .. 

10.07% 

Corrosion- 

10.63%. 

Resistant. 

Union  

Cold-Rolled.. 

^4o  U.S.  sales 
in  POR. 

CorrosKXV 

7.88%. 

ResistanL 

We  presume  that  the  duties  will  be 
absorbed  for  those  sales  which  were 
dumped.  This  presumption  can  be 
rebutted  with  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  However,  there  is  no  such 
evidence  on  the  record.  Under  these 
circumstances,  we  preliminarily  find 
that  antidimiping  duties  have  been 
absorbed  by  the  above-listed  firms  on 
the  percentages  of  U.S.  sales  indicated. 
If  interested  parties  wish  to  subnut 
evidence  that  the  unaffiliated 
purchasers  in  the  United  States  will  pay 
the  ultimately  assessed  duty,  they  must 
do  so  no  later  than  15  days  after 
publication  of  these  preliminary  results. 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  February  18, 1997,  and 
again  on  July  18, 1997,  the  Department 
extended  the  time  limits  for  the 
preliminary  results  in  these  cases.  See 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea;  Extension  of  Time  Limits 
for  Antidumping  Duty  Administrative 
Reviews,  62  FR  40333  (July  28,  1997). 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Act 

Scope  of  the  Reviews 

The  review  of  "certain  cold-rolled 
carbon  steel  flat  products"  covers  cold- 
rolled  (cold-reduced)  carbon  steel  flat- 
rolled  products,  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  norunetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
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millimeters  and  measures  at  least  tMrice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule 
("HTS")  under  item  numbers 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090.  7209.18.1530. 
7209.18.1560.  7209.18.2550, 
7209.18.6000,  7209.25.0000. 
7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500.  7211.23.2000, 
7211.23.3000.  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030. 
7211.29.2090.  7211.29.4500, 
7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7215.50.0015,  7215.50.0060, 
7215.50.0090,  7215.90.5000, 
7217.10.1000,  7217.10.2000, 
7217.10.3000,  7217.10.7000, 
7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface. 

The  review  of  "certain  corrosion- 
resistant  carbon  steel  flat  products" 
covers  flat-rolled  carbon  steel  products, 
of  rectangular  shape,  either  clad,  plated, 
or  coated  with  corrosion-resistant 
metals  such  as  zinc,  aluminum,  or  zinc- 
,  aluminum-,  nickel-  or  iron-based 
alloys,  whether  or  not  corrugated  or 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000.  7210.49.0030. 
7210.49.0090,  7210.61.0000, 


7210.69.0000.  7210.70.6030. 
7210.70.6060.  7210.70.6090. 
7210.90.1000.  7210.90.6000, 
7210.90.9000.  7212.20.0000, 
7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000, 
7212.40.1000.  7212.40.5000, 
7212.50.0000.  7212.60.0000, 
7215.90.1000,  7215.90.3000, 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 
7217.90.1000.  7217.90.5030. 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  are 
flat-rolled  steel  products  either  plated  or 
coated  with  tin.  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  from 
this  review  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  from  this  review  are 
certain  clad  staSkless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

These  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  descriptions 
remain  dispositive. 

The  POR  is  August  1, 1995  through 
July  31, 1996.  These  reviews  cover  sales 
of  certain  cold-rolled  and  corrosion- 
resistant  carbon  steel  flat  products  by 
Dongbu,  Union,  and  POSCO. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act.  we  verified  information  provided 
by  the  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports. 


Transactions  Reviewed 

In  accordance  with  section  751  of  the 
Act.  the  Department  is  required  to 
determine  the  EP  (or  CEP)  and  NV  of 
each  entry  of  subject  merchandise. 

In  determining  NV,  based  on  our 
review  of  the  submissions  by  Dongbu 
and  Union,  the  Department  deterinined 
that  Dongbu  and  Union  need  not  report 
"downstream"  sales  by  affiliated 
resellers  in  the  home  market  because  of 
their  small  quantity.  With  respect  to 
POSCO,  based  on  our  review  of  the 
respondent's  submissions,  the 
Department  determined  that  POSCO 
need  not  report  the  home  market 
downstream  sales  of  the  service  centers 
in  which  it  owns  a  minority  stake 
because  it  appears  that  they  would  have 
a  minimal  effect  upon  the  calculation  of 
NV,  and  such  reporting  would 
constitute  an  enormous  biuden.  See 
Memorandum  to  Richard  O.  Weible 
from  Steve  Bezirganian  (August  29, 
1997). 

For  purposes  of  these  reviews,  we  are 
treating  POSCO.  Pohang  Coated  Steel 
Co.,  Ltd.  ("POCOS"),  and  Pohang  Steel 
Industries  Co.,  Ltd.  ("PSI")  as  affiliated 
parties  and  have  "collapsed"  them  as  a 
single  producer  of  certain  cold-rolled 
carbon  steel  flat  products  (POSCO  and 
PSI)  and  certain  corrosion-resistant 
carbon  steel  flat  products  (POSCO. 
POCOS,  and  PSI).  POSCO,  POCOS,  and 
PSI  were  already  collapsed  in  previous 
segments  of  these  proceedings.  See,  e.g.. 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-BoUed 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Korea, 
58  FR  37176  (July  9,  1993).  The  POSCO 
group  has  submitted  no  information 
which  would  cause  us  to  change  that 
treatment. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  cold-rolled 
carbon  steel  flat  products  produced  by 
the  respondents,  covered  by  the 
descriptions  in  the  "Scope  of  the 
Reviews"  section  of  this  notice,  supra. 
and  sold  in  the  home  market  during  the 
POR,  to  be  foreign  like  products  for  the 
purpose  of  determining  appropriate 
product  comparisons  to  U.S.  sales  of 
cold-rolled  carbon  steel  flat  products. 
Likewise,  we  considered  all  corrosion- 
resistant  carbon  steel  flat  products 
produced  by  the  respondents  and  sold 
in  the  home  market  during  the  POR  to 
be  foreign  like  products  for  the  purpose 
of  determining  appropriate  product 
comparisons  to  corrosion-resistant 


carbon  steel  flat  products  sold  in  the 
United  States.  Where  \hen  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
V  of  the  Department's  September  19. 
1996  antidumping  questionnaire.  In 
making  the  product  comparisons,  we 
matched  foreign  like  products  based  on 
the  physical  <:baracteristics  reported  by 
the  respondent  and  verified  by  the 
Department.  Where  sales  were  made  in 
the  home  market  on  a  different  weight 
basis  from  the  U.S.  market  (theoretical 
versus  actual  weight),  we  converted  all 
quantities  to  the  same  weight  basis, 
using  the  conversion  factors  supplied  by 
the  respondents,  before  making  our  fiair- 
value  comparisons. 

Fair- Value  Comparisons 

To  determine  whether  sales  of  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  by  the 
respondents  to  the  United  States  were 
made  at  less  than  fiair  value,  we 
compared  EP  (or  CEP)  to  NV,  as 
described  in  the  "Export  Price  (or 
Constructed  Export  Price)"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2)  of 
the  Act,  we  calculated  monthly 
weighted -average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Use  of  Home^arket  Sales 

Section  773(a)(l)(CMHi)  of  the  Act 
provides  that  the  Department  will  use 
third-country  sales  as  the  basis  for 
normal  value  if  "the  particular  market 
situation  in  the  exporting  country  does 
not  permit  a  proper  comparison  with 
the  export  price  or  the  constructed 
export  price."  Section  B.2.a(l)  of  the 
Statement  of  Administrative  Action, 
which  accompanied  the  passage  of  the 
URAA  (H.R.  Doc.  No.  3106.  103rd 
Cong.,  2nd  Sess.  829-831  (1994)) 
("SAA"),  further  states  that  "Commerce 
may  determine  that  home  market  sales 
are  inappropriate  as  a  basis  for 
determining  normal  value  if  the 
particular  market  situation  would  not 
permit  a  proper  comparison."  SAA  at 
822.  The  statute  does  not  define 
"particular  market  situation,"  but  the 
SAA  indicates  that  "such  a  situation 
might  exist  where  a  single  sale  in  the 
home  market  constitutes  five  percent  of 
sales  to  the  United  States  or  where  there 
is  government  control  over  pricing  to 
such  an  extent  that  home  market  prices 
cannot  be  considered  to  be 
competitively  set."  Id. 

On  October  24  and  November  22, 
1996,  and  again  on  March  17, 1997,  the 


petitioners  alleged  that  the  Government 
of  Korea  controls  steel  prices  in  Korea 
and  that  the  home-market  prices 
reported  by  respondents  are  therefore 
not  true  market  prices.  Claiming  that  the 
home  market  could  not  be  used,  the 
petitioners  requested  that  the 
Department  collect  third-country  sales 
information  for  each  of  the  Korean 
respondents,  and  use  the  respondents' 
sales  of  subject  merchandise  to  third 
coimtries  for  purposes  of  comparison 
with  prices  in  the  U.S.  market 

On  April  15, 1997,  the  Department 
published  in  the  Federal  RegistBr  its 
notice  of  final  results  of  administrative 
reviews  in  the  previous  segment  of  these 
proceedings.  In  that  notice  the 
Department  foimd  that  "while  there 
(was)  some  evidence  of  a  substantial 
level  of  Korean  government 
involvement  in  domestic  steel  pricing, 
there  was  not  "convincing"  evidence 
that  the  Korean  government  controlled 
domestic  steel  prices  "to  such  an  extent 
that  home  market  prices  caimot  be 
considered  to  be  competitively  set' "  In 
other  words,  petitioners  failed  to  meet 
the  burden  of  demonstrating  that  there 
is  a  "reasonable  basis  for  believing  that 
a  "particular  market  situation"  exists." 
See  "Explanation  to  the  Final  Rules," 
section  351.404,  in  the  new  regulations 
at  62  FR  27357  (May  19, 1997).  We 
determined,  therefore,  that  the  Korean 
home  market  was  viable  and 
appropriate  as  a  basis  for  NV.  No  factual 
information  has  been  subniitted  in  the 
record  of  these  proceeding  that  v^ould 
lead  us  to  modify  this  decision.  We 
determine,  therefore,  that  the  Korean 
home  market  still  provides  an 
appropriate  basis  for  calcidating  NV. 

Date  of  Sale 

It  is  the  Department's  current  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale;  we  may.  however,  use  a 
date  other  than  the  invoice  date  if  we 
are  satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1)  (62 
FR  at  27411). 

The  questionnaire  we  sent  to  the 
respondents  on  September  19, 1997 
instructed  them  to  report  the  date  of 
invoice  as  the  date  of  sale;  it  also  stated, 
however,  that  "(tjhe  date  of  sale  cannot 
occur  after  the  date  of  shipment." 
Because  in  these  reviews  the  date  of 
shipment  in  many  instances  preceded 
the  date  of  invoice,  we  cannot  use  the 
date  of  invoice  as  the  new  regulations 
prescribe.  Accordingly,  as  allowed  by 
the  exception  set  forth  in  §  351.401(i)  of 
the  new  regulations,  we  used  the  dates 
of  sale  described  below.  These  sale 


dates  reflect  the  dates  on  which  the 
exporter  or  producer  established  the 
material  terms  of  sale. 

A.  Dongbu 

Rather  than  the  date  of  invoice,  we 
used  the  date  of  shipment  as  the  date  of 
sale  for  home-market  sales  by  Dongbu. 
and  the  contract  date  as  the  date  of  sale 
for  Donf^'s  U.S.  sales.  We  based  the 
date  of  sale  on  those  dates  because  the 
material  terms  of  sale  could,  and  did, 
change  until  those  dates. 

B.  POSCO 

Rather  than  the  date  of  invoice,  we 
used  the  date  of  shipment  as  the  date  of 
sale  for  all  sales  by  the  POSCO  group. 
We  based  the  date  of  sale  on  this  date 
because  the  material  terms  of  sale  could, 
and  did.  change  until  that  date. 

C.  Union 

Rather  than  the  date  of  invoice,  we 
used  the  date  of  shipment  as  the  date  of 
sale  for  home-market  sales  by  Union, 
and  the  contract  date  as  the  date  of  sale 
for  Union's  U.S.  sales.  We  based  the 
date  of  sale  on  those  dates  because  the 
material  terms  of  sale  could,  and  did, 
change  luitil  those  dates. 

Export  Price  (or  Constructed  Export 
Price) 

We  calculated  the  price  of  United 
States  sales  based  on  EP,  in  accordance 
with  section  772(a)  of  tlus  Act,  when  the 
subject  merchandise  was  sold  to 
unafflliated  purchasers  in  the  United 
States  prior  to  the  date  of  importation. 
In  certain  instances,  however,  we 
determined  that  C3SP,  as  defined  in 
section  772(b)  of  the  Act,  was  a  more 
appropriate  basis  for  comparison  with 
NV. 

We  determined  that  some  of  the  sales 
Dongbu  reported  as  EP  sales  were 
actiially  CEP  sales  because  they  were 
sold  to  the  first  unaffiliated  customer  in 
the  U.S.  after  importation  into  U.S. 
customs  territory.  We  also  determined 
that  some  of  those  sales  were  made 
outside  the  period  of  review.  We  wiU 
review  these  sales  in  the  review 
covering  the  period  during  which  those 
sales  were  made.  With  regard  to  Union, 
we  used  CEP  as  the  basis  for  comparison 
with  NV  in  certain  instances  where 
sales  were  made  prior  to  importation 
and  Union's  U.S.  afflliate  had 
substantial  involvement  in  the  U.S.  sale. 
In  these  cases,  our  determination  was 
based  on  the  following  facts:  (a)  Union 
America  ("UA")  and  later  Dongkuk 
International  ("DKA"),  Union's  sales 
office  in  the  United  States,  was  the 
importer  of  record  and  took  title  to  the 
merchandise;  (b)  UA  or  DKA  financed 
the  relevant  sales  transactions:  (c)  UA 
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arranged  to  have  the  merchandise 
further  processed  by  an  outside 
contractor  in  the  United  States  on  a  fee- 
for-service  basis  and  paid  for  the  further 
processing;  and  (d)  UA  or  DKA  assumed 
the  seller's  risk. 

Although  these  are  the  only  sales  we 
are  reclassifying  as  CEP,  for  the  final 
review  results  we  will  consider  whether 
other  sales  claimed  by  respondents  to  be 
indirect  EP  sales  should  in  fact  be 
reclassified  as  CEP  sales.  We  will 
reexamine  the  issues  surrounding  the 
affiliate's  selling  activities  and  sales 
operations  in  the  United  States  in 
determining  whether  a  particular  sale 
should  be  considered  indirect  EP  or 
CEP. 

For  all  three  respondents,  we 
calculated  EP  based  on  packed  prices  to 
unaffiliated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  international  freight, 
marine  insurance,  U.S.  inland  freight, 
U.S.  brokerage  and  handling,  U.S. 
Customs  duties,  and  that  portion  of 
markups  by  affiliated  trading  companies 
categorized  as  movement  expenses;  we 
also  added  duty  drawback  to  the  starting 
price.  

We  calculated  CEP  based  on  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  foreign  inland  freight,  foreign 
brokerage  and  handling,  international 
freight,  marine  insurance.  U.S.  inland 
freight.  U.S.  brokerage  and  handling. 
U.S.  Customs  duties,  commissions, 
credit  expenses,  warranty  expenses, 
indirect  selling  expenses,  and  further 
processing  in  the  United  States;  we  also 
added  du^  drawback  to  the  starting 
price.  Finally,  we  made  an  adjustment 
for  profit  in  accordance  with  section 
772(d)(3)  of  the  Act. 

Normal  Value 

Baaed  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade.  We  excluded 
certain  "overrun"  sales  in  the  home 
market  from  our  sales  comparisons 
because  these  sales  were  outside  the 
ordinary  course  of  trade. 


Where  appropriate,  we  deducted 
rebates,  discounts,  inland  freight  (oSiset, 
where  applicable,  by  freight  revenue), 
inland  insurance,  and  packing.  We  also 
deducted  value-added  tax  ("VAT") 
since  the  reported  gross  unit  price 
included  VAT.  Baaed  on  our  verification 
of  home-market  sales  responses,  we 
made  adjustments  to  NV,  where 
appropriate,  for  differences  in  credit 
expenses  (offset,  where  applicable,  by 
interest  income),  warranty  expenses, 
post-sale  warehousing,  and  for 
differences  in  weight  basis.  We  also 
made  adjustments,  where  appropriate, 
for  home-market  indirect  selling 
expenses  to  offset  U.S.  commissions  in 
EP  and  CEP  comparisons.     

In  comparisons  to  EP  and  CEP  sales, 
we  also  increased  NV  by  U.S.  packing 
costs  in  accordance  with  section 
773(a)(6)(A)  of  the  Act  We  made 
adjustments  to  NV  for  differences  in 
cost  attributable  to  differences  in 
physical  characteristics  of  the 
merchandise,  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act. 

Differences  inLevels  of  Trade 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act  and  the  SAA  at 
829-831,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  ("LOT") 
as  the  U.S.  sale  (either  EP  or  CEP). 
When  there  are  no  sales  in  the 
comparison  market  at  the  same  LOT  as 
the  U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  a  different  LOT,  and  adjust 
NV  if  appropriate.  The  NV  LOT  is  that 
of  the  starting  price  of  sales  in  the  home 
market.  See,  e.g..  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Taiwan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  31070  Qune  6, 1997). 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  ["Cement 
from  Mexico")  (62  FR  17148. 17156— 
April  9,  1997),  for  both  EP  and  CEP,  the 
relevant  transaction  for  the  LOT 
analysis  is  the  sale  from  the  exporter  to 
the  importer.  While  the  starting  price  for 
CEP  is  that  of  a  subsequent  resale  to  an 
unaffiliated  buyer,  the  construction  of 
the  CEP  results  in  a  price  that  would 
have  been  charged  if  the  importer  had 
not  been  affiliated.  Because  the 
expenses  deducted  under  section  772(d) 
represent  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
may  yield  a  different  LOT  for  the  CEP 
than  for  the  later  resale  (which  we  use 
for  the  starting  price). 

To  determine  whether  home-market 
sales  were  at  a  different  LOT  than  U.S. 


sales,  we  examine  whether  the  home- 
market  sales  were  at  different  stages  in 
the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  The  chain  of  distribution 
between  the  producer  and  the  final  user 
may  have  many  or  few  links,  and  each 
respondent's  sales  occur  somewhere 
along  this  chain.  In  the  United  States, 
the  respondent's  sales  are  generally  to 
an  importer,  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  market 
and  the  United  States,  including  selling 
functions,  class  of  customer,  and  the 
extent  and  level  of  selling  expenses  for 
each  claimed  LOT.  Customer  categories 
such  as  distributor,  retailers  or  end- 
users  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
LOT  is  valid.  An  analysis  of  the  chain 
of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  of  marketing  or  their  equivalent, 
which  may  be  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home- 
market  sales  at  a  different  LOT,  we 
make  a  LOT  adjustment  if  the  difference 
in  LOT  affects  price  comparability.  We 
determine  any  effect  on  price 
comparability  by  examining  sales  at 
different  levels  of  trade  in  the  home 
market  (or  the  third-country  market) 
used  to  calculate  NV.  Any  price  effect 
must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home-market  (or  third-country)  sales 
used  for  comparison  and  sales  at  the 
equivalent  LOT  of  the  export 
transaction.  See,  e.g.  Granular 
Polytetrafluorethylene  Resin  from  Italy; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
26283,  26285  (May  13, 1997);  Cement 
from  Mexico  at  17148.)  To  quantify  the 
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price  differences,  we  calculate  the 
diffierence  in  the  weighted  average  of  the 
net  prices  of  the  same  models  sold  at 
different  levels  of  trade  in  the  home 
market.  Net  prices  are  used  because  any 
difference  will  be  due  to  differences  in 
LOT  rather  than  other  factors.  We  use 
the  average  percentage  difference 
between  these  weighted  averages  to 
adjust  NV  when  the  LOT  of  NV  is 
different  from  that  of  the  export  sale.  If 
there  is  a  pattern  of  no  price  differences, 
then  the  (Terence  in  LOT  does  not 
have  a  price  effect  and  no  adjustment  is 

necessary.  

In  the  case  of  CEP  sales,  section  773 
of  the  statute  also  provides  for  an 
adjustment  to  NV  if  it  is  compared  to 
U.S.  sales  at  a  diffsrent  LOT,  provided 
the  NV  is  more  remote  fit>m  the  factory 
than  the  CEP  sales  and  we  are  unable  to 
determine  whether  the  difference  in 
levels  of  trade  between  CEP  and  NV 
affects  the  comparability  of  their  prices. 
This  latter  situation  might  occiu-  when 
there  is  no  home-market  (or  third- 
country)  LOT  equivalent  to  the  U.S. 
sales  level,  or  where  there  is  an 
equivalent  home-market  (or  third- 
country)  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on. 
price  effect.  See,  e.g..  Certain  Corrosion 
Resistant  Carbon  Steel  Flat  Products 
and  Cut-to-Length  Carbon  Steel  Plate 
from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  18448, 18466  (April  15, 
1997).  This  adjustment,  the  CEP  offset, 
is  identified  in  section  773(a)(7)(B)  and 
is  the  lower  of  the  (1)  indirect  selling 
expenses  of  the  home-market  (or  third- 
country)  sale;  or  (2)  indirect  selling 
expenses  deducted  from  the  starting 
price  used  to  calculate  CEP.  The  CEP 
offset  is  not  automatic  each  time  we  use 
CEP.  See  Mechanical  Transfer  Presses 
from  Japan,  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  17148,  17156  (October  9, 1996).  The 
CEP  of&et  is  made  only  when  the  LOT 
of  the  home-market  (or  third  country) 
sale  is  more  advanced  than  the  LOT  of 
the  U.S.  CEP  sale  and  there  is  not  an 
appropriate  basis  for  determining 
whether  there  is  an  effect  on  price 
comparability.  See.  e.g..  Cement  from 
Mexico,  at  17156. 

A.  Don^u 

In  its  questionnaire  responses, 
Dongbu  stated  that  there  were  no 
differences  in  its  selling  activities  by 
customer  categories  within  each  market. 
In  order  independentiy  to  confirm  the 
absence  of  separate  levels  of  trade 
within  or  between  the  U.S.  and  home- 
markets,  we  examined  Dongbu's 
questionnaire  responses  for  indications 
that  Dongbu's  functions  as  a  seller 


differed  qualitatively  and  quantitatively 
among  customer  categories.  See 
commentary  to  §  351.412  of  the 
Department's  new  regulations  (62  FR  at 
27371). 

Dongbu  sold  to  local  distributors  and 
end-users  in  the  U.S.  market.  In  the 
home  market.  Dongbu  also  sold  to  local 
distributors  and  end-users.  At  both 
stages  of  distribution,  Dongbu 
performed  the  seune  selling  and 
marketing  functions  for  all  its  home- 
market  and  U.S.  customers.  In 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  consider  the  selling 
functions  reflected  in  the  starting  price 
of  home-market  sales  before  any 
adjustments.  Our  analysis  of  the 
questionnaire  response  leads  us  to 
conclude  that  sales  within  or  between 
each  market  are  not  made  at  different 
levels  of  trade.  Accordingly,  vre 
preliminarily  find  that  ati  sales  in  the 
home  market  and  the  U.S.  maricet  were 
made  at  the  same  level  of  trade. 
Therefore,  all  price  comparisons  are  at 
the  same  level  of  trade  and  any 
adjiistment  pursuant  to  section  773(a)(7) 
of  the  Act  is  unwarranted. 

B.POSCO 

In  its  questionnaire  responses,  POSCO 
stated  that  its  home-market  sales  by 
affiliated  service  centers  were  at  a 
difiierent  level  of  trade  than  its  other 
home-market  sales  and  its  U.S.  sales 
(regardless  of  the  customer  category). 
The  respondent  indicated  that  the 
service  centers  provide  certain  selling 
functions  to  all  of  their  customers,  while 
POSCO  and  its  selling  arms  (e.g., 
POCOS  or  PSI)  provide  a  differenfielTrf 
selling  functions  to  all  of  their 
customers  (including  the  service 
centers). 

In  order  indepfendentiy  to  confirm  the 
presence  of  separate  levels  of  trade 
within  or  between  the  U.S.  and  home 
markets,  we  examined  POSCO's 
questionnaire  responses  for  indications 
of  substantive  differences  in  selling  and 
marketing  functions,  and  reviewed  this 
issue  during  the  sales  verification  in 
Korea.  See  commentary  to  §  351.412  of 
the  Department's  new  regulations  (62 
FR  at  27371). 

The  POSCO  group  did  not  provide 
evidence  of  differences  in  selling 
functions  to  support  its  characterization 
of  its  home-market  service-center  sales 
as  a  different  level  of  trade  from  its  U.S. 
sales  and  its  other  home-market  sales. 
The  POSCO  group  indicated  at 
verification  that  selling  functions  were 
unchanged  from  the  second 
administrative  review  period,  and  for 
that  segment  of  these  proceedings  the 
Department  treated  all  POSCO  group 
sales  in  both  markets  as  having  been  at 


the  same  level  of  trade.  Accordingly,  we 
preliminarily  find  that  all  sales  in  the 
home  market  and  the  U.S.  market  were 
made  at  the  same  level  of  trade. 
Therefore,  all  price  comparisons  are  at 
the  same  level  of  trade  and  any 
adjustment  pursuant  to  section  773(a)(7) 
of  the  Act  is  unwarranted. 

C.  Union 

In  its  questionnaire  responses.  Union 
stated  that  there  were  no  differences  in 
its  selling  activities  by  customer 
categories  within  each  market,  in  order 
independentiy  to  confirm  the  absence  of 
separate  levels  of  trade  within  or 
between  the  U.S.  and  home  markets,  we 
examined  Union's  questionnaire 
responses  for  indications  that  Union's 
functions  as  a  seller  differed, 
qualitatively  and  quantitatively,  among 
customer  categories.  See  commentary  to 
§  351.412  of  the  Department's  new 

TJations  (62  FR  at  2>(371). 
nion  sold  to  unrelated  distributors 
and  end-users  in  the  U.S.  market  In  the 
home  market  Union  sold  to  unrelated 
distributors  and  end-users  and  to  related 
distributors  for  sale  to  unrelated  end- 
users.  At  both  stages  o£  distribution. 
Union  performed  the  same  selling  and 
marketing  functions  for  sales  to  all  its 
home-market  and  UJi.  sales.  In 
identifying  the  lev^i  of  trade  for  CEP 
sales,  we  considered  only  the  selling 
activities  reflected  in  the  U.S.  price  after 
deduction  of  expenses  and  profit  under 
section  772(d)  of  the  Act  In  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  consider  the  selling  functions 
reflected  in  the  starting  price  of  honm* 
market  sales  before  any  adjustments. 
Our  analysis  of  the  questionnaire 
response  leads  us  to  conclude  that  sales 
within  and  between  each  market  are  not 
made  at  different  levels  of  trade. 
Accordingly,  we  preliminarily  find  that 
all  sales  in  the  home  market  and  the 
U.S.  market  were  made  at  the  same  level 
of  trade.  Therefore,  all  price 
comparisons  are  at  the  same  level  of 
trade  and  any  adjustment  pursuant  to 
section  773(a)(7)  of  the  Act  is 
unwarranted. 

Cost-of-Prodoction  Analysis 

At  the  time  the  questionnaires  were 
issued  in  these  reviews,  the  LTFV 
investigations  were  the  most  recently 
completed  segments  of  these 
proceedings  in  which  POSCO  had 
participated.  Because  we  disregarded 
certain  below-cost  sales  by  POSCO  in 
the  investigations,  we  found  reasonable 
grounds  in  these  reviews,  in  accordance 
wnth  section  773(b)(2)(A)(ii)  of  the  Act, 
to  believe  or  suspect  that  POSCO  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise. 
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Furthermore,  based  on  the  fact  that  we 
had  disregarded  certain  sales  by  Dongbu 
and  Union  in  the  first  administrative 
review  of  the  antidumping  duty  order 
on  certain  corrosion-resistant  flat 
products  because  they  were  made  below 
the  COP,  we  found  reasonable  grounds 
in  these  reviews,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act.  to 
believe  or  suspect  that  Dongbu  and 
Union  made  sales  of  certain  corrosion- 
resistant  flat  products  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise.  Finally, 
petitioners  alleged,  on  January  8. 1997, 
that  Dongbu  sold  certain  cold-rolled 
carbon  steel  flat  products  in  the  home 
market  at  prices  below  COP.  Based  on 
these  allegations,  the  Department 
determined,  on  April  9,  1997,  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  Dongbu  had  sold  the  subject 
merchandise  in  the  home  market  at 
prices  below  the  COP.  We  therefore 
initiated  cost  investigations  with  regard 
to  Dongbu,  POSCO,  and  Union  in  order 
to  determine  whether  the  respondents 
made  home-market  sales  during  the 
POR  at  prices  below  their  COP  within 
the  meaning  of  section  773(b)  of  the  Act. 

Before  making  any  fair-value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amoimts  for  home- 
market  selling,  general,  and 
administrative  expenses  ("SG&A"),  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act. 

For  certain  POCOS  and  POSCO 
control  numbers,  we  revised  the  cost  of 
manufacturing  ("COM")  to  reflect 
differences  in  production  costs 
associated  with  differences  in  quality, 
thickness,  and  coating  weight. 

B.  Test  of  Home-Market  Prices 

We  used  the  respondents'  weighted- 
average  COP,  as  adjusted  (see  above),  for 
the  period  July  1995  to  June  1996.  We 
compared  the  weighted-average  COP 
figures  to  home-market  sales  of  the 
foreign  like  product  as  required  imder 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home-market  sales 
made  at  prices  below  the  COP,  we 
examined  whether  (1)  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home-market 
prices  (not  including  VAT),  less  any 


applicable  movement  charges, 
discounts,  and  rebates. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we  found 
that  sales  of  that  model  were  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act,  and  were  not  at  prices  which 
would  permit  recovery  of  all  costs 
within  an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  When  we  found  that  below-cost 
sales  had  been  made  in  "substantial 
quantities"  and  were  not  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
we  disregarded  the  below-cost  sales  in 
accordance  with  section  773(b)(1)  of  the 
Act.  Where  all  contemporaneous  sales 
of  a  specific  comparison  product  were  at 
prices  below  the  COP,  we  calculated  NV 
based  on  CV. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
simi  of  respondents'  cost  of  materials, 
fabrication,  SG&A,  U.S.  packing  costs, 
interest  expenses,  and  profit.  In 
accordance  with  sections  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home-market  selling 
expenses.  Based  on  our  verification  of 
the  cost  responses  submitted  by  POSCO, 
we  adjusted  that  respondent's  reported 
CV  to  reflect  adjustments  to  COM  and 
C&A,  as  detailed  in  the  "Calculation  of 
COP"  section  of  this  notice.  We  also 
made  adjustments,  where  appropriate, 
for  home-market  indirect  selling 
expenses  to  oSaei  U.S.  commissions  in 
EP  and  CEP  comparisons. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 


in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  the  Department's  practice,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  8915,  8918— March  6, 
1996).  The  benchmark  is  defined  as  the 
rolling  average  of  rates  for  the  past  40 
business  days.  When  we  determined  a 
fluctuation  existed,  we  substituted  the 
benchmark  for  the  daily  rate. 

Preliminary  Results  of  the  Reviewrs 

As  a  result  of  these  reviews,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Producer/manufacturer/ex- 
porter 

Weighted-av- 
erage margin 
(percent) 

Certain  Col6-Roiled  Cartwn 

SteeJ  Flat  Products: 

Dongbu  

POSCO  

Certain  CorroskxvResistant 

Cartxjn  Steel  Flat  Prod- 
ucts: 

Dongbu  

POSCOO  „ 

Union  

0.00 
3.40 

0.09 
0.32 
0.63 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
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751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  each  respondent  will  be  the  rate 
established  in  the  final  results  of  these 
administrative  reviews  (except  that  no 
deposit  will  be  required  for  firms  with 
zero  or  de  minimis  margins,  i.e.. 
margins  lower  than  0.5  percent);  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  a 
prior  review,  or  the  original  LTFV 
investigations,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufecturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiuvr  is  a  firm 
covered  in  these  or  any  prior  reviews, 
the  cash  deposit  rate  will  be  14.44 
percent  (for  certain  cold-rolled  carbon 
steel  flat  products)  and  17.70  percent 
(for  certain  corrosion-resistant  carbon 
steel  flat  products),  the  "all  others"  rate 
established  in  the  LTFV  investigations. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  September  2, 1997. 
Robert  S.  LaRuasa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-23857  Filed  9-8-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 

[A-1 22-822,  A-1 22-823] 

Certain  Corrosion-Resistant  Cart)on 
Steel  Fiat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Canada:  Preiiminary  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 

Intemationai  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidimiping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  These 
reviews  cover  five  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  and  the  period  August 
1. 1995  through  July  31,  1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  ("NV")  by  various  companies 
subject  to  these  reviews.  U  these 
preliminary  results  are  adopted  in  our 
final  results  of  these  administrative 
reviews,  we  will  instruct  U.S.  Customs 
to  assess  antidumping  duties  based  on 
the  difference  between  the  export  price 
("EP")  and  the  NV. 
EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Baranowski  (Dofasco  Inc.  and  Sorevco 
Inc.  ("Dofasco")),  Carrie  Blozy 
(Continuous  Colour  Coat  ("CCC")),  Greg 
Weber  (Algoma,  Inc.  ("Algoma"))  and 
Gerdau  MRM  Steel  ("MRM")),  N.  Gerard 
Zapiain  (Stelco,  Inc.  ("Stelco")),  or  Rick 
Johnson.  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Stotute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Urfliguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 


Part  353,  as  they  existed  on  April  1, 
1996. 

Background 

On  Augxist  19, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  44162)  the  antidumping  duty  orders 
on  certain  corrosion-resistant  carbon 
steel  flat  products  and  certain  cut-to- 
length  carbon  steel  plate  from  Canada. 
On  Augiist  16,  1996,  Algoma  (cut-to- 
length  steel  plate)  requested  a  review  of 
its  exports  of  subject  merchandise.  On 
August  21, 1996,  MRM  (cut-to-length 
steel  plate)  requested  a  review  of  its 
exports  of  subject  merchandise.  On 
August  30. 1996,  the  following 
companies  also  requested  reviews  for 
their  exports  of  subject  merchandise: 
CCC  (corrosion-resistant  steel),  Dofasco 
(corrosion-resistant  steel),  and  Stelco 
(corrosion-resistant  steel  and  cut-to- 
length  steel  plate).  On  August  30, 1996, 
Bethlehem  Steel  Corporation,  U.S.  Steel 
Group  (a  Unit  of  USX  Corporation), 
Inland  Steel  Industries  Inc.,  Gulf  States 
Steel  Inc.  of  Alabama,  Sharon  Steel 
Corporation,  Geneva  Steel,  and  Lukens 
Steel  Com{>any,  petitionere,  requested 
reviews  of  Algoma,  CCC,  Dofasco,  MRM. 
and  Stelco  on  both  classes  or  kinds  of 
merchandise.  On  September  17, 1996,  in 
accordance  with  19  CFR  353.22(c),  we 
published  a  notice  of  initiation  of 
administrative  reviews  of  these  orders 
for  the  i>eriod  August  1, 1995,  through 
July  31, 1996  (61  FR  51892). 

On  October  10,  1996,  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  by  Algoma.  CCC, 
Dofasco,  MRM,  Sorevco,  and  Stelco 
diuing  the  POR,  pursuant  to  section 
751(a)(4)  of  the  Act  Section  751(a)(4) 
provides  that  the  Department,  ff 
requested,  will  determine  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
ff  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  Section  751(a)(4)  was  added 
to  die  Act  by  the  URAA.  The 
Department's  interim  regulations  do  not 
address  this  provision  of  the  Act 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  effect  as  of  January  1, 1995, 
§  351.213(j)(2)  of  the  Departinent's  May 
19, 1997  regulations  provides  that  the 
Department  will  make  a  duty  absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  Antidumping  Duties; 
Countervailing  Duties:  Final  Rule,  62  FR 
27296,  27394  ("new  regulations"). 
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Although  these  new  regulations  do  not 
govern  these  administrative  reviews, 
they  do  constitute  a  public  statement  of 
how  the  Department  will  proceed  in 
construing  section  751(a)(4)  of  the  Act. 
This  approach  assures  that  interested 
parties  will  have  the  opportunity  to 
request  a  duty  absorption  determination 
on  entries  for  which  the  second  and 
fourth  years  following  an  order  have 
already  passed,  prior  to  the  time  for 
sunset  review  of  the  order  under  section 
751(c).  Because  the  orders  on  corrosion- 
resistant  carbon  steel  flat  products  and 
cut-to-length  carbon  steel  plate  from 
Canada  have  been  in  effect  since  1993, 
these  are  transition  orders  in  accordance 
with  section  751(c)(6)(C)  of  the  Act; 
therefore,  based  on  the  policy  stated 
above,  the  Department  will  consider  a 
request  for  an  absorption  determination 
during  a  review  initiated  in  1996,  This 
being  a  review  initiated  in  1996  and  a 
request  having  been  made,  we  are 
making  a  duty-absorption  determination 
as  part  of  these  administrative  reviews. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  For  all  respondents,  these 
companies  are  themselves  the  importers 
of  record  for  either  some  (Algoma, 
Stelco,  and  Dofasco)  or  all  (CCC  and 
MRM)  of  their  respective  sales  to  the 
U.S.  (i.e.,  the  exporter  and  the  importer 
are  the  same  entity).  In  addition,  some 
of  Dofosco's  U.S.  sales  are  made  through 
a  U.S.  affiliate.  Therefore,  the  importer 
and  the  exporter  are  "affiliated"  within 
the  meaning  of  751(a)(4)  for  all  Dofosco, 
MRM  and  CCC  transactions,  and  for 
some  Algoma  and  Stelco  transactions. 

With  respect  to  CCC,  we  have 
preliminarily  determined  that  there  is  a 
dumping  margin  on  7.39  percent  of  its 
U.S.  sales  during  the  POR.  For  Dofasco, 
we  have  preliminarily  determined  that 
there  is  a  dumping  margin  on  28.91 
percent  of  its  U.S.  sales.  For  Algoma, 
MRM,  and  Stelco,  we  have  preliminarily 
determined  that  there  are  zero  or  de 
minimis  dimiping  margins  on  these 
companies'  U.S.  sales  during  the  POR. 

In  addition,  for  CCC  and  Dofasco,  we 
cannot  conclude  from  the  record  that 
the  unaffiliated  purchaser  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  Under  these  circimistances, 
therefore,  we  preliminarily  find  that 
antidumping  duties  have  been  absorbed 
by  Dofasco  on  28.91  percent  of  its  U.S. 
sales  and  by  CCC  on  7.39  percent  of  its 
U.S.  sales.  For  Algoma,  MRM,  and 
Stelco,  because  there  are  no  dumping 
margins,  we  preliminarily  find  that 
antidiunping  duties  have  not  been 
absorbed  by  Algoma,  MRM,  and  Stelco 
on  their  U.S.  sales. 


Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  March  13.  1997,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to 
September  2, 1997.  See  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Reviews.  62  FR  11813. 

The  Department  is  conducting  these 
reviews  in  accordance  with  section 
751(a)  of  the  Act 

Scope  of  Reviews 

The  products  covered  by  these 
administrative  reviews  constitute  two 
separate  "classes  or  kinds"  of 
merchandise:  (1)  Certain  corrosion- 
resistant  steel  and  (2)  certain  cut-to- 
length  plate. 

The  nrst  class  or  kind,  certain 
corrosion-resistant  steel,  includes  flat- 
rolled  carbon  steel  products  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  ciirrently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.60.0000.  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 
7212.30.5000,  7212.40.1000,  i 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215.90.5000.  7217.12.1000. 
7217.13.1000.  7217.19.1000, 
7217.19.5000.  7217.22.5000, 
7217.23.5000.  7217.29.1000, 
7217.29.5000,  7217.32.5000. 
7217.33.5000,  7217.39.1000,  and 
7217.39.5000.  Included  are  flat»rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 


process  (i.e.,  products  which  have  been 
worked  after  rolling) — for  example, 
products  which  have  been  beveled  or 
roimded  at  the  edges.  Excluded  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
chromiimi  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness.  Also  excluded  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive.  33 

The  second  class  or  kind,  certain  cut- 
to-length  plate,  includes  hot-rolled 
carbon  steel  universal  mill  plates  (i.e.. 
flat-rolled  products  rolled  on  four  hces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1 ,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  cvurently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000.  7208.32.0000, 
7208.33.1000.  7208.33.5000. 
7208.41.0000.  7208.42.0000. 
7208.43.0000.  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
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have  been  worked  after  rolling) — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  is  grade  X-70  plate.  These 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  Algoma  (cost),  Do£asco  (cost),  Stelco 
(cost),  and  MRM  (sales  and  cost),  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  dociunentation  containing 
relevant  information.  Our  verification 
results  are  oudined  in  the  public 
versions  of  the  verification  reports. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of  the 
Review  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  l>ke  product  on  the 
basis  of  the  characteristics  listed  in 
Appendix  HI  of  the  Department's 
September  19,  1996,  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondent. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2),  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  U.S.  transactions. 

Export  Price 

For  calculation  of  the  price  to  the 
United  States,  we  used  EP,  in 
accordance  with  subsections  772(a)  and 
(c)  of  the  Act  because  the  subject 
merchandise  was  sold  directly  or 
indirectly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  was  not  otherwise 
warranted  based  on  the  facts  of  record. 


We  will  also  examine  for  the  final 
results  whether  certain  sales  claimed  by 
respondents  to  be  indirect  EP  shoiUd  in 
fact  be  considered  CEP.  We  will 
reexamine  the  issues  surrounding  the 
affiliate's  selling  activities  in  the  United 
States  in  determining  whether  a 
partiaUar  sale  should  be  considered 
indirect  EP  or  CEP. 

Algoma 

The  Department  calculated  EP  for 
Algoma  based  on  packed,  prepaid  or 
delivered  prices  to  customers  in  the 
United  States.  We  made  adjustments  to 
the  starting  price  for  movement 
expenses  (foreign  and  U.S.  movement, 
brokerage  and  handling,  and  U.S. 
Customs  duties),  in  accordance  with 
section  772(c)(2)  of  the  Act. 

We  used  Algoma's  date  of  invoice  as 
the  date  of  sale  for  both  U.S.  sales  and 
home  mari^et  sales  in  accordance  with 
the  E)epartment's  standard  practice.  See, 
e.g.,  Porcelain-on-Stee!  Cookwarefrom 
Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  4723.  4725  (January  31. 
1997).  For  a  discussion  of  the 
Department's  position  with  respect  to 
the  normal  use  of  invoice  date  as  date 
of  sale,  see  Antidumping  Duties; 
Countervailing  Duties;  Proposed  Rule 
{"Proposed  Regulations"),  61  FR  7308. 
7381  (February  27. 1996). 

CCC 

The  Department  calculated  EP  for 
CCC  based  on  packed,  prepaid  or 
delivered  prices  to  customers  in  the 
United  States. 

We  made  deductions  to  the  starting 
price  for  movement  expenses  (foreign 
and  U.S.  movement,  brokerage  and 
handling,  and  U.S.  Customs  duties)  in 
accordance  with  section  772(c)f7l.  and 
for  discounts  and  rebates. 

Wb  used  CCC's  date  of  invoice  as  the 
date  of  sale  for  U.S.  sales  in  accordance 
with  the  Department's  standard 
practice. 

Dofasco 

For  purposes  of  these  reviojvs,  we 
treated  Dofasco,  Inc.  and  Sorevco,  Inc. 
as  one  respondent,  as  we  have  done  in 
prior  segments  of  the  proceeding.  See, 
e.g..  Certain  Coirosion-Resistant  Carbon 
Steel  Flat  Products  from  Canada:  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  58  FR  37099  (1993),  and 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
42511  (1995)).  The  Department 
calculated  EP  for  Dofasco  based  on 
packed  prices  to  customers  in  the 
United  States. 

We  made  deductions  to  the  starting 
price  fo»  discounts,  a  rebate,  and,  in 


accordance  with  section  772(c)(2), 
movement  expenses  (foreign  and  U.S. 
movement,  U.S.  Customs  duty  and 
brokerage,  and  post-sale  warehousing). 
As  in  the  prior  review,  U.S.  further 
processing  expenses  for  certain  sales 
have  not  been  treated  as  part  of  the 
export  price. 

It  is  the  Department's  current  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale;  we  may,  however,  use  a 
date  other  than  the  invoice  date  if  we 
are  satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1)  (62 
FR  at  27411). 

The  questionnaire  we  sent  to  the 
respondents  on  September  19. 1996 
instructed  them  to  report  the  date  of 
invoice  as  the  date  of  sale;  it  also  stated, 
however,  that  "(t)he  date  of  sale  cannot 
occur  after  the  date  of  shipment"  In  this 
review,  Dofasco's  date  of  shipment  in 
many  instances  preceded  the  date  of 
invoice,  and  therefore  we  cannot  use  the 
date  of  invoice  as  the  new  regulations 
prescribe.  Accordingly,  as  allowed  by 
the  exception  set  forth  in  §  351. 401  (i)  of 
the  new  regulations,  we  used  the  dates 
of  sale  described  below.  These  sale 
dates  reflect  the  dates  on  which  the 
exporter  or  producer  established  the 
material  terms  of  sale. 

We  used  the  (kte  of  order 
acknowledgment  as  date  of  sale,  as 
reported  by  Dofasco,  Inc.,  for  all 
Dofasco,  Inc.  sales  in  both  the  U.S.  and 
the  home  market  (except  sales  made 
pursuant  to  long-term  contracts).  For 
Dofasco,  Inc's  sales  made  pursuant  to 
long-term  contracts,  we  used  date  of  the 
contract  as  date  of  sale. 

We  used  the  date  of  order 
confirmation  as  the  date  of  sale,  as 
reported  by  Sorevco,  Inc.,  for  all 
Sorevco,  Inc.  sales  in  the  U.S.  and  the 
home  market,  except  that  when  Sorevco 
shipped  more  merchandise  than  the 
CTistomer  originally  ordered,  and  such 
ovwages  were  in  excess  of  accepted 
industry  tolerances,  we  used  date  of 
shipment  as  date  of  sale  for  the  excess 
merchandise. 

MRM 

The  Department  calculated  EP  for 
MRM  based  on  packed,  prepaid  or 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions  to 
the  starting  price  for  movement 
expenses  (foreign  and  U.S.  movement, 
brokerage  and  handling,  and  U.S. 
Customs  duties)  pursuant  to  section 
772(c)(2)  of  the  Act 

We  used  MRM's  date  of  invoice  as  the 
date  of  sale  for  its  U.S.  sales  in 
accordance  with  the  Department's 
standard  practice.  . 
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Conxtsion-resistant  products:  We 
calculated  EP  based  on  the  packed  price 
to  unaffiliated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
made  deductions  to  the  starting  price  for 
movement  expenses  including  foreign 
and  U.S.  fteight.  brokerage  and 
handling,  U.S.  Customs  duties,  and 
post-sale  warehousing,  in  accordance 
with  section  772(c)(2)  of  the  Act. 

We  used  Stelco's  date  of  invoice  as 
the  date  of  sale  for  EP  corrosion- 
resistant  sales  in  accordance  with  the 
Department's  standard  practice. 

Plate:  We  calculated  EP  based  on  the 
packed  price  to  unaffiliated  purchasers 
in,  or  for  exportation,  to  the  United 
States.  We  made  deductions  for 
movement  expenses  including  foreign 
and  U.S.  movement,  brokerage  and 
handling,  U.S.  Customs  duty  and 
warehousing,  in  accordance  with 
section  772(c)(2)  of  the  Act.  We  made  no 
other  adjustments  for  EP. 

We  used  the  date  of  invoice  as  the 
date  of  sale  for  plate  sales  in  accordance 
with  the  Departoaent's  standard 
practice. 

Normal  Value 

The  Department  determines  the 
viability  of  the  home  market  as  the 
comparison  market  by  comparing  the 
aggregate  quantity  of  home  market  and 
U.S.  sales.  We  found  that  each 
company's  quantity  of  sales  in  its  home 
market  exceeded  five  percent  of  its  sales 
to  the  U.S.  Moreover,  there  is  no 
evidence  on  the  record  supporting  a 
particular  market  situation  in  the 
exporting  country  that  would  not  permit 
a  proper  comparison  of  home  market 
and  U.S.  prices.  We,  therefore,  have 
determined  that  each  company's  home 
market  sales  are  viable  for  purposes  of 
comparison  Mrith  sales  of  the  subject 
merchandise  to  the  United  States, 
pursuant  to  section  773(a)(1)(C)  of  the 
Act.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade,  at  the  same 
level  of  trade  as  the  export  price. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e..  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unaffiliated  customers. 

Considering  first  all  respondents 
except  MRM.  for  both  classes  or  kinds 
of  merchandise  under  review,  the 
Department  disregarded  sales  below  the 
cost  of  production  ("COP")  in  the  last 


completed  review  (see  Certain 
Conosion-Besistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Cartxjn  Steel  Plate  from  Canada:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  62,  FR  18448 
(April  15,  1997)).  We  therefore  had 
reasonable  grounds  to  believe  or 
suspect,  pursuant  to  section 
773(bK2)(A)(ii)  of  the  Act,  that  sales  of 
the  foreign  like  product  under 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  COP.  With  respect 
to  MRM.  we  note  that  Manitoba  Rolling 
Mills  participated  in  the  first 
administrative  review  of  plate  from 
Canada  (See  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  (61  FR 
13815  (March  28.  1996)).  However,  on 
June  1. 1995.  Manitoba  Rolling  Mills 
was  acquired  by  Metalurgica  Gerdau 
S.A.,  with  the  new  corporate  entity 
named  Gerdau  MRM  Steel,  Inc.  Based 
on  information  on  the  record,  there  is  no 
indication  that  Gerdau  MRM  Steel.  Inc. 
operates  in  a  maiuier  substantively 
different  from  that  of  its  predecessor, 
with  respect  to  either  management, 
production,  suppliers,  or  customer  base. 
Therefore,  the  Department  finds  that, 
with  respect  to  initiation  of  a  cost 
investigation,  the  disregarding  of  MRM 
sales  in  the  first  administrative  review 
provides  sufficient  grounds  to  believe  or 
suspect  that  sales  by  Gerdau  MRM  Steel, 
Inc.  of  the  foreign  like  product  under 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  COP.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  COP  investigations  of  sales 
by  all  respondents  in  the  home  market. 

We  compared  sales  of  the  foreign  like 
product  in  the  home  market  with  the 
model-specific  cost  of  production  figure 
for  the  POR  ("COP").  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calculated  the  COP  based  on  the  sum  of 
the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SG&A)  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
packed  and  ready  for  shipment.  In  our 
COP  analysis,  we  used  home  market 
sales  and  COP  information  provided  by 
each  respondent  in  its  questionnaire 
responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  subject 
merchandise  were  made  at  prices  below 
COP  and,  if  so,  whether  the  below-cost 
sales  were  made  within  an  extei^ed 
period  of  time  in  substantial  quantities 


and  at  prices  that  did  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  Because  each  individual 

f>rice  was  compared  against  the  POR- 
ong  average  COP.  any  sales  that  were 
below  cost  were  also  not  at  prices  which 
permitted  cost  recovery  wittiin  a 
reasonable  period  of  time.  We  compared 
model-specific  COPs  to  the  reported 
home  market  prices  less  any  applicable 
movement  charges,  discounts,  and 
rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time. 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POR  were  at  prices  less  than 
the  weighted-average  COPs  for  the  POR, 
we  disregarded  the  below-cost  sales 
because  they  were  made  within  an 
extended  period  of  time  in  substemtial 
quantities  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and 
were  at  prictas  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(2)(D)  of  the  Act.  Based  on 
this  test,  we  disregarded  below-cost 
sales  with  respect  to  all  companies  and 
classes  or  kinds  of  merchandise. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  sales  at  the  same  level  of  trade 
("LOT")  as  the  EP.  If  NV  was  calculated 
at  a  different  level  of  trade,  we  made  an 
additional  adjustment,  if  appropriate 
and  if  possible,  in  accordance  with 
section  773(a)(7)  of  the  Act.  (See  Level 
of  Trade  section  below.) 

In  accordance  with  section  773(a)(4) 
of  the  Act.  we  used  CV  as  the  basis  for 
NV  when  there  were  no  usable  sales  of 
the  foreign  like  product  in  the 
comp>arison  market.  We  calculated  CV 
in  accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  SG&A  expenses,  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  coimection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 

Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
353.56  for  circimistance  of  sale  (COS) 
differences.  For  comparisons  to  EP,  we 
made  COS  adjustments  by  deducting 
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home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
We  also  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  EP  comparisons 
pursuant  to  19  CFR  section  353.56(b). 

Algoma 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP.  we  based  NV  on  home 
market  prices  to  unaffiliated  purchasers 
(Algoma  made  no  home  market  sales  to 
affiliated  parties),  in  accordance  with  19 
CFR  353.45(a).  Home  market  prices 
were  based  on  the  packed,  ex-factory  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market. 

We  deducted  discounts  and  rebates. 
We  made  adjustments,  where 
applicable,  for  packing  and  movement 
expenses  in  accordance  with  sections 
773(a)(6)  (A)  and  (B)  of  the  Act.  We  also 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(Cnii)  of 
the  Act  and  for  differences  in  COS  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  353.56.  For  comparison 
to  EP,  we  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  These  included  direct  selling 
expenses  (credit  and  warranty)  in  the 
home  market  and  credit  and  warranty 
expenses  in  the  U.S.  market.  When 
comparisons  were  made  to  EP  sales  on 
which  commissions  were  paid,  we  made 
adjustments  for  home  market  indirect 
selling  expenses  to  offset  these  U.S. 
commissions  pursuant  to  19  CFR 
section  353.56(b). 

CCC 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  parties,  in 
accordance  with  19  CFR  353.45(a). 
Home  market  prices  were  based  on  the 
packed,  ex-factory  or  delivered  prices  to 
affiliated  (when  made  at  prices 
determined  to  be  arm's-length)  or 
unaffiliated  purchasers  in  the  home 
market.  We  adjusted  for  discounts  and 
rebates.  We  made  adjustments,  where 
applicable,  for  packing  and  movement 
expenses  in  accordance  with  sections 
773(a)(6)  (A)  and  (B)  of  the  Act.  We  also 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise  ^ 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  for  COS  differences  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  353.56.  For  comparison 
to  EP,  we  made  COS  adjustments  by 


deducting  home  market  direct  selling 
expenses  (credit)  and  adding  U.S.  direct 
selling  expenses  (credit).  When 
comparisons  were  made  where 
conmiissions  were  paid  on  EP  sales,  we 
made  adjustments  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  pursuant  to  19  CFR 
section  353.56(b). 

Dofasco 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  affiliated  (when  made 
at  prices  determined  to  be  arm's-length) 
or  unaffiliated  parties,  in  accordance 
with  19  CFR  353.45(a)-  Home  market 
prices  were  based  on  the  packed,  ex- 
factory  or  delivered  prices  to  affiliated 
or  unaffiliated  purchasers  in  the  home 
market.  We  deducted  discounts  and 
rebates.  We  made  adjustments,  where 
^plicable,  for  packing  and  movement 
expenses  in  accordance  with  sections 
773(a)(6)  (A)  and  (B)  of  the  Act.  We  also 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6){C)(ii)  of 
the  Act  and  for  COS  differences  in 
accordance  with.773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  353.56.  For  comparison 
to  EP,  we  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  (credit,  royalties  and  warranty 
expenses)  and  adding  U.S.  direct  selling 
expenses  (credit,  royalties  and  warranty 
expenses).  When  comparisons  were 
made  where  commissions  were  paid  on 
EP  sales,  we  made  adjustments  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  pursuant  to 
§  353.56(b). 

MRAf 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  purchasers 
(MRM  made  no  home  market  sales  to 
affiliated  parties),  in  accordance  v^ith  19 
CFR  353.45(a).  Home  market  prices 
were  based  on  the  packed,  ex-factory  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market. 

We  deducted  discounts  and  rebates. 
We  made  adjustments,  where 
applicable,  for  packing  and  movement 
expenses  in  accordance  with  sections 
773(a)(6)  (A)  and  (B)  of  the  Act-  We  also 
made  adjustments  for  differences  in 
circimistances  of  sale  ("COS")  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  353.56.  For  comparison 
to  EP,  we  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  These  included  credit 


expenses  in  the  home  market  and  credit 
expenses  in  the  U.S.  market.  When 
comparisons  were  made  to  EP  sales  on 
which  commissions  were  paid,  we  made 
adjustments  for  home  market  indirect 
selling  expenses  to  oBset  these  U.S. 
commissions  pursuant  to  19  CFR 
353.56(b). 

Steico 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP.  we  based  NV  on  home 
market  prices  to  affiliated  or  imaffiliated 
parties,  in  accordance  with  19  CFR 
353.45(a).  Home  market  prices  were 
based  on  the  packed,  ex-factory  or 
delivered  prices  to  affiliated  or 
unaffiliated  purchasers  in  the  home 
market.  We  made  deductions  for 
discounts  and  rebates.  We  made 
adjustments,  where  applicable,  fat 
packing  and  movement  expenses,  in 
accordance  with  sections  773(a)(6)  (A) 
and  (B)  of  the  Act.  We  also  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  for  COS  differences  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  353.56. 

Corrosion  resistant  steel:  We  adjusted 
home  maii:et  prices  for  interest  revenue 
on  certain  sales.  For  comparison  to  EP, 
we  made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses 
(credit,  warranties,  technical  services) 
and  adding  U.S.  direct  selling  expenses 
(credit  and  technical  services). 

Plate:  For  comparison  to  EP,  we  made 
COS  adjustments  by  deducting  home 
market  direct  selling  expenses  (credit, 
warranties,  technical  services)  and 
adding  U.S.  direct  selling  expenses 
(credit  and  technical  services).  When 
comparisons  were  made  to  EP  sales  on 
which  commissions  were  paid,  we  made 
adjustments  for  home  market  indirect 
selling  expenses  to  ofiiset  the  U.S. 
commissions  pursuant  to  19  CFR 
353.56(b). 

Level  of  Trade  ("LOn 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  export 
price  (EP)  or  constructed  export  price 
(CEP)).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home  market  (or.  if  appropriate, 
third-country)  sales  at  a  different  level 
of  trade.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the  home 
market.  When  NV  is  based  on  CV,  the 
level  of  trade  is  that  of  the  sales  from 
which  we  derive  selling,  general,  and 
administrative  expenses  (SG&A)  and 
profit 
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For  both  EP  and  CEP.  the  relevant 
transaction  for  the  level  of  trade  analysis 
is  the  sale  (or  constructed  sale)  from  the 
exporter  to  the  importer. 

To  determine  wnether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufactiu^r  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  Different 
levels  of  trade  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even 
substantial  ones,  are  not  alone  sufficient 
to  establish  a  difference  in  the  levels  of 
trade.  Different  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 


that  of  the  export  sale.  If  there  is  a 
pattern  of  no  price  differences,  the 
difference  in  levels  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  for  level  of  trade  is 
necessary. 

In  the  present  review,  none  of  the 
respondents  requested  a  level  of  trade 
(LOT)  adjustment.  To  ensure  that  no 
such  adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
Canadian  markets,  including  the  selling 
functions,  classes  of  customer,  and 
selling  expenses  for  each  respondent. 

Algoma 

In  both  the  home  market  and  the 
United  States.  Algoma  reported  one 
LOT  and  one  distribution  system  with 
two  classes  of  customers:  end-users  and 
steel  service  centers  (SSCs).  We 
analyzed  the  selling  functions  and 
activities  performed  for  both  classes  of 
customers  in  both  markets.  We 
preliminarily  determine  that  Algoma's 
selling  functions  and  activities  are 
substantially  similar  for  both  classes  of 
customers  for  sales  of  subject 
merchandise  and,  therefore,  warrant  one 
level  of  trade  in  both  markets.  Finally, 
we  compared  the  selling  functions 
performed  at  the  home  market  LOT  and 
the  LOT  in  the  United  States  and  found 
them  substantially  similar.  Thus,  no 
adjustment  is  appropriate.  For  a  further 
discussion  of  the  Department's  LOT 
analysis  with  respect  to  Algoma,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review  for  Algoma.  pg.  2. 
September  2. 1997. 

ccx: 

CCC  reported  three  different  LOTs  in 
the  home  market  based  on  class  of 
customer  original  equipment 
manufoctiirers  (OEMs),  steel  service 
centers,  and  scrap  merchants.  However, 
we  examined  the  reported  selling 
functions  and  found  that  CCC  provides 
the  same  selling  functions  to  its  home 
market  customers  regardless  of 
distribution  level,  marketing  phase,  or 
the  equivalent.  Overall,  we 
preliminarily  determine  that  the  selling 
functions  between  the  reported  LOTs 
are  sufficiently  similar  to  consider  them 
as  one  LCfT  in  the  comparison  market. 

CCC  stated  that  it  sells  to  two  LOTs 
in  the  United  States:  OEMs  and  steel 
service  centers.  Again,  we  examined  the 
selling  functions  at  both  claimed  levels, 
and  found  they  were  the  same. 
Therefore,  we  preliminarily  determine 
that  the  selling  functions  between  the 
reported  LOTs  are  sufficiently  similar  to 


consider  them  as  one  LOT  in  the  United 
States  market.  Finally,  we  compared  the 
selling  functions  performed  at  the  home 
market  LOT  and  the  LOT  in  the  United 
States  and  found  them  substantially 
similar.  Therefore,  no  adjustment  is 
appropriate.  For  a  further  discussion  of 
the  Department's  LOT  analysis  with 
respect  to  CCC.  see  Memomndum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  CCC, 
pg.  2,  September  2, 1997. 

Dofasco 

Dofasco  reported  three  LOTs  in  the 
home  market.  Dofasco  defined  its  LOT 
categories  by  customer  category:  service 
center,  automotive,  and  construction 
and  converters/manufacturers 
("construction").  We  examined  the 
selling  functions  performed  at  each 
claimed  level  and  found  that  there  was 
a  significant  difference  in  selling 
fimctions  offered  between  the 
automotive  and  service  center  sales 
levels.  Moreover.  Dofasco  has 
established  a  separate  sales  division  for 
its  automotive  sales.  Additionally,  sales 
to  automotive  customers  are  sales  to  end 
usera.  while  sales  to  service  centers  are 
sales  to  resellera.  In  sum,  these  sales 
were  made  at  different  stages  of 
marketing.  Therefore,  we  preliminarily 
conclude  that  the  automotive  and 
service  center  classes  of  customer 
constitute  separate  levels  of  trade. 

Between  the  automotive  and 
construction  sales  channels,  although 
Do&sco  sales  to  both  of  these  classes  of 
customer  are  sales  to  OEMs,  we  note 
that  both  quantitatively  and 
qualitatively,  the  selling  functions 
ofiiered  to  automotive  customers  involve 
significantly  greater  resources  and  thus 
represent  a  distinct  stage  of  marketing. 
Specifically.  Dofasco  performed  only 
five  of  the  same  or  similar  selling 
functions  between  these  LOTs. 
Dofasco's  functions  for  these  two 
channels  differed  with  respect  to 
numerous  other  activities.  Therefore, 
given  these  differences,  we 
preliminarily  conclude  that  automotive 
and  construction  constitute  separate 
levels  of  trade. 

Between  the  construction  and  service 
center  sales  chaimels,  we  note  that  sales 
to  construction  customers  are  sales  to 
end  users,  while  sales  to  service  centers 
are  sales  to  resellers.  Furthermore,  there 
were  numerous  differences  in  selling 
functions  between  these  two  channels. 
We  fbimd  that  these  difiiorences 
suggested  distinct  stages  of  marketing. 
Therefore,  we  preliminarily  conclude 
that  construction  and  service  centers 
constitute  different  levels  of  trade. 

Overall,  we  determine  that  the  selling 
functions  between  the  automotive. 
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service  center,  and  construction 
customer  categories  are  substantially 
dissimilar  to  one  another.  Furthermore, 
sales  to  service  centers  are  made  at  a 
different  stage  of  marketing  than  sales  to 
automotive  and  construction  customers. 
Therefore,  we  preliminarily  determine 
that  the  automotive,  service  center,  and 
construction  customer  categories  should 
be  treated  as  three  LOTs  in  the 
comparison  market. 

Respondents  reported  the  same  three 
LOTs  in  the  U.S.  market:  automotive, 
service  center,  and  construction  and 
converters/manufacturers 
("construction").  We  preliminarily 
determine  that  the  results  of  our 
analysis  of  U.S.  LOTs  are  identical  to 
those  of  the  comparison  market.  There 
were  only  insignificant  differences  in 
selling  functions  at  each  LOT  between 
the  comparison  market  and  the  U.S. 
market. 

The  Department  did  not  find  that 
there  existed  a  pattern  of  consistent 
price  differences  between  the  three 
levels  of  trade.  Therefore,  we  did  not 
make  LOT  adjustments  when 
calculating  the  final  margins  for 
Dofasco.  For  a  further  discussion  of  the 
Department's  LOT  analysis  with  respect 
to  Dofasco,  see  Memorandum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for 
Dofasco.  pp.  2-3,  September  2, 1997. 

MRM 

In  both  the  home  market  and  the 
United  States,  MRM  reported  one  LOT 
and  one  distribution  system  with  two 
classes  of  customers:  distributors  and 
original  equipment  manufacturers 
(OEMs).  We  analyzed  the  selling 
functions  and  activities  performed  for 
both  classes  of  customers  in  both 
markets.  We  found  that  MRM's  selling 
functions  and  activities  were 
substantially  similar  for  both  classes  of 
customers  for  sales  of  subject 
merchandise  and,  therefore,  constitute 
one  level  of  trade  in  both  markets. 
Finally,  we  compared  the  selling 
functions  performed  at  the  home  market 
LOT  and  the  LOT  in  the  United  States 
and  found  them  substantially  similar. 
Thus,  no  adjustment  was  appropriate. 
For  a  further  discussion  of  the 
Department's  LOT  analysis  with  respect 
to  MRM.  see  Memorandum  to  the  File: 
Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  MRM, 
pp.  1-2,  September  2, 1997. 

Stelco 

Stelco  identified  one  level  of  trade 
and  two  classes  of  customers  (end-users 
and  resellers)  in  the  home  market  for 
each  class  or  kind  of  merchandise.  We 
examined  the  selling  functions 


performed  for  each  class  of  ctistomer 
and  foimd  that  Stelco  provided  many  of 
the  same  or  similar  selling  functions  in 
each,  including:  persoimel  training, 
engineering  services,  and  technical 
advice.  We  found  few  differences 
between  selling  functions  for 
transactions  made  through  the  two 
classes  of  customers  and  that  Stelco's 
prices  did  not  vary  consistently  based 
on  the  type  of  customer.  Overall,  we 
determine  that  the  selling  functions 
between  the  two  classes  of  customers 
are  sufficiently  similar  to  consider  them 
one  LOT  in  the  comparison  market  for 
sales  of  both  corrosion-resistant 
products  and  plate  products. 

In  the  United  States.  Stelco  sold 
corrosion-resistant  products  through 
one  distribution  system  and  to  end  users 
only.  Stelco's  U.S.  sales  of  plate 
products  were  made  to  end  users  and 
service  centers.  We  preliminarily 
determine  that  the  results  of  our 
analysis  of  U.S.  LOTs  are  identical  to 
those  of  the  comparison  market:  the 
selling  functions  performed  for  sales  to 
the  United  States  are  sufficiently  similar 
to  consider  them  one  LOT  for  both 
corrosion-resistant  products  and  plate 
products.  Additionally,  we  consider  this 
LOT  to  be  the  same  as  that  identified  in 
the  comparison  market.  Therefore,  no 
adjustment  is  appropriate.  For  a  further 
discussion  of  the  Department's  LOT 
analysis  with  respect  to  Stelco,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review  for  Stelco.  pg.  2, 
September  2, 1997. 

Preliininary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  percent) 
for  the  period  August  1,  1995,  through 
July  31, 1996  to  be  as  follows: 


Manufacturer/exporter 

Margin 
(pen^) 

Corrosion-Resistant  Steel: 
Dofasco 

302 

CCC 

1  16 

Steico  

Cut-to-Lengtti  Plate: 
Algoma 

0.22 
0  37 

MRM 

Stelco . 

0.00 
0.24 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 


the  date  of  publication.  Rebuttal  briefs, 
limited  to  issues  raised  in  those  briefs, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication  of  this  notice. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  Because  the 
inability  to  link  sales  with  spyecific 
entries  prevents  calculation  of  duties  on 
an  entry-by-entry  basis,  we  will 
calculate  an  imp>orter-specific  ad 
valorem  duty  assessment  rate  for  each 
class  or  kind  of  merchandise  based  on 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  This  rate  will 
be  assessed  uniformly  on  all  entries  of 
that  particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties. 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP,  by  the  total  statutory  EP 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
difference  between  EP  and  customs 
value  for  all  merchandise  examined 
during  the  POR). 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a}  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  each  reviewed  company 
will  be  that  established  in  the  final 
results  of  review  (except  that  no  deposit 
will  be  required  for  firms  with  zero  or 
de  minimis  margins,  i.e.,  margins  less 
than  0.5  percent);  (2)  for  exporters  not 
covered  in  this  review,  but  covered  in 
the  LTFV  investigation  or  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manu&cturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
othera"  rates  made  effective  by  the 
LTFV  investigations,  which  were  18.71 
percent  for  corrosion-resistant  steel 
products  and  61.88  percent  for  plate 
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(see  Amended  Final  Determination,  60 
FR  49582  (September  26. 1995)).  These 
requirements,  when  imfKJsed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notices  are  published  in  accordance 
with  section  751(a)(1)  of  the  Act  and  19 
CFR  353.22. 

Dated:  September  2, 1997. 
Roberts.  UJIihh, 
Assittant  Secretary  for  Import 
Administration. 
[FR  Doc.  97-23848  Filed  9-8-97:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Intsmational  Trade  Administration  A- 
351-«17 

Cartain  Cut-to-l.ength  Cart)on  Steei 
Plata  From  Brazil:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
the  respondent.  Usinas  Siderurgicas  de 
Minas  Gerais  ("USIMINAS"),  and  from 
petitioners  (Bethlehem  Steel 
Corporation;  U.S.  Steel  Company,  a  Unit 
of  USX  Corporation;  Inland  Steel 
Industries,  Inc.;  Geneva  Steel;  Gulf 
States  Steel  Inc.  of  Alabama;  Sharon 
Steel  Corporation;  and  Lukens  Steel 
Company),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Brazil.  This  review  covers  the  above 
manufiacturer/exporter  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  (POR)  is  August  1, 
1995.  through  July  31. 1996. 

We  preliminarily  determine  the 
dumping  margin  for  USIMINAS  and  its 


affiliate  Companhia  Siderurgica  Paulista 
("COSIPA")  to  be  10.49  percent  during 
the  POR.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  should  also  submit  with  the 
argument  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Samantha  Denenberg  or  Linda  Ludwig, 
Enforcement  Group  m.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20230; 
telephone:  (202)  482-0413  or  (202)  482- 
3833,  respectively. 

8UPP(.EMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  Part  353 
(1997). 

Background 

On  July  9. 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  37062)  the  final  affirmative 
antidumping  duty  determination  on 
certain  cut-to-length  carbon  steel  plate 
from  Brazil.  We  published  an 
antidumping  duty  order  on  August  19, 
1993  (58  Fed.  Reg.  44164).  On  August 
12. 1996,  the  Department  published  the 
Opportunity  to  Request  an 
Administrative  Review  of  this  order  for 
the  period  August  1. 1995-July  31,  1996 
(61  FR  41768).  The  Department  received 
requests  for  an  administrative  review  of 
USIMINAS"  exports  from  USIMINAS 
itself,  a  producer/exporter  of  the  subject 
merchandise,  and  from  the  petitioners. 
We  published  a  notice  of  initiation  of 
the  review  on  September  17, 1996  (61 
FR  48882). 

Significant  inflation  was  an  issue  in 
the  previous  segments  of  this 
proceeding.  The  Department  required 
that  USIMINAS  report  monthly  inflation 
rates  for  1995-1996.  The  Department's 
analysis  of  the  inflation  rates 
determined  that  inflation  did  not  exceed 
15%  during  the  POR.  The  Department 
did  not  require  USIMINAS  to  report 
monthly  costs,  as  it  was  determined  that 
inflation  was  not  significant  during  the 
period  of  review.  See  the  Department's 
letter  from  Linda  Ludwig  to  Christopher 


S.  Stokes,  dated  October  22, 1996.  We 
are  not  using  the  Department's 
inflationary  methodology  in  these 
preliminary  results  of  the  review. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  Issuing  a  preliminary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  March  21. 1997,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to  385 
days  after  the  last  day  of  the  month  in 
which  the  aiuiiversary  date  of  the  order 
occurred.  See  Extension  of  Time  Limit 
for  Antidumping  Duty  Administrative 
Reviews,  62  FR  13596  (March  21. 1997). 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act 


Affiliated  Respondents 

Punuant  to  section  771  (33)  of  the 
Act.  the  Department  considers  the 
following  persons  or  parties  to  be 
affiliated: 

A.  Members  of  a  family,  including 
brothers  and  sisters  (whether  by  the 
whole  or  half  blood),  spouse,  ancestors, 
and  lineal  descendants. 

B.  Any  officer  or  director  of  an 
organizadon  and  such  organization. 

C  Partners* 

D.  Employer  and  employee. 

E.  Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  five  percent  or  more  of 
the  outstanding  voting  stock  or  shares  of 
any  organization  and  such  organization. 

F.  Two  or  more  persons  directly  or 
indirectly  controlling,  controlled  by.  or 
under  conunon  control  with,  any 
person. 

G.  Any  person  who  controls  any  other 
person  and  such  other  person. 

For  the  purposes  of  this  paragraph,  a 
person  shall  be  considered  to  control 
another  person  if  the  person  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
peraon. 

USIMINAS  acknowledges  that 
COSIPA  is  affiliated  with  it  under  the 
antidumping  statute  because,  during  the 
POR,  as  indicated  by  publicly  available 
information  on  the  record,  USIMINAS 
owned  49  percent  of  the  voting  stock  of 
COSIPA.  See  Section  A  Response  at  3. 

It  is  the  Department's  practice  to 
collapse  affiliated  producers  for 
purposes  of  calculating  a  margin  when 
the  facts  demonstrate  that  the 
relationship  is  such  that  there  is  a  strong 
possibility  of  manipulation  of  prices 
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and  production  decisions  that  would 
result  in  circiunvention  of  the 
antidumping  law.  See  the  Department's 
internal  memorandum  from  Richard 
Weible  to  Joseph  A.  Spetrini,  dated 
March  21, 1997.  Although  the 
Department's  new  regulations  published 
May  19, 1997  (62  FR  27410)  do  not 
govern  this  review,  they  do  codify  the 
Department's  ciurent  practice.  Current 
practice  calls  for  the  Department  to  treat 
two  or  more  affiliated  producers  as  a 
single  entity  (i.e.,  "collapse"  the  firms) 
for  purposes  of  calculating  a  dumping 
margin  when  the  following  three  criteria 
are  met: 

1.  The  producers  must  be  affiliated; 

2.  The  producers  must  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructvire 
manufacturing  priorities;  and 

3.  There  must  be  a  significant 
potential  for  the  manipulation  of  price 
or  production.  See  19  CFR  Pari  351  et. 
al..  Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296,  27410. 

As  indicated  above,  USIMINAS  and 
COSIPA  are  considered  affiliated. 
Fusther,  based  on  publicly  available 
information,  it  was  determined  that 
USIMINAS  and  COSIPA  have 
production  fiacilities  for  identical . 
products  and  that  no  substantial 
retooling  would  be  required  for 
USIMINAS  and  COSIPA  to  restructure 
their  production  priorities  with  respect 
to  production  of  subject  merchandise.  In 
identifying  whether  there  is  a  significant 
potential  for  the  manipulation  of  price 
or  production,  the  factors  the 
Department  considers  include:  the  level 
of  common  ownership;  whether 
managerial  employees  or  board 
members  of  one  of  the  affiliated 
producers  sit  on  the  board(s)  of  directors 
of  the  other  affiliated  parties;  and 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  the  affiliated 
producers.  The  following  factors 
support  a  conclusion  that  the 
relationship  between  USIMINAS  and 
COSIPA  has  significant  potential  for 
manipulation  of  price  or  production:  a 
large  share  of  COSIPA 's  stock  is  held  by 
USIMINAS  and  related  parties,  there  is 
cross-representation  on  the  governing 
bodies  of  the  two  companies  and  both 
companies  are  making  at  least  a  portion 
of  their  home  market  sales  of  subject 
merchandise  through  the  same  channels 
of  distribution  (distributors  affiliated 
with  USIMINAS).  Thus,  the  Department 
has  determined  to  collapse  USIMINAS 


and  COSIPA  and  to  treat  them  as  a 
single  producer  of  cut-to-length  carbon 
steel  plate  for  purpose  of  this 
antidumping  duty  review.  See  the 
Department's  internal  memorandum 
from  Richard  Weible  to  Joseph  A. 
Spetrini,  dated  March  21, 1997 
("Collapsing  Memorandum"). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  or  kind"  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  {i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  thaa  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
imder  item  numbers  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000. 
7208.90.0000.  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 

These  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  Included  are  flat- 
rolled  products  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  is  grade 
X-70  plate. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including  (m- 
site  inspection  of  the  manufacturing 
faciliUes  of  USIMINAS  and  COSIPA,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 


original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  verification 
reports,  the  public  versions  of  which  are 
available  at  the  Department  of 
Commerce,  in  the  Central  Records  Unit 
(CRU),  Room  B099. 

Transactions  Reviewed 

In  accordance  with  section  751(a)(2) 
of  the  Act,  the  Department  is  required 
to  determine  the  normal  value  (NV)  and 
export  price  (EP)  of  each  entry  of  subject 
merchandise. 

The  Department  granted  respondent's 
request  for  limited  time  reporting  of 
sales  data.  USIMINAS/COSIPA  was 
only  required  to  report  home  market 
sales  during  a  window  of  February  1995 
through  September  1995.  See  Letter  to 
Respondent's  Counsel  (Willkie  Farr  & 
Gallagher)  from  Linda  Ludwig,  October 
22,  1996. 

Based  on  a  review  of  USIMINAS/ 
COSIPA 's  submissions  and  verification 
findings,  the  Department  determined 
Uiat  USIMINAS/COSIPA  need  not 
report  its  home  market  downstream 
sales  because  the  total  voluune  and  value 
of  home  market  sales  to  affiliated  parties 
constitutes  a  relatively  small  percentage 
of  USIMINAS/COSIPAs  total  home 
market  sales.  See  Decision 
Memorandum  on  Reporting 
Downstream  Sales,  April  1, 1997. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of  the 
Review  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
cut-to-length  carbon  steel  plate  by 
USIMINAS/  COSIPA  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  EP  to  the  NV.  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  77  7A  (d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Export  Price 

We  used  EP  as  defined  in  section 
772(a)  of  the  Act.  We  calculated  EP 
based  on  prices  to  unaffiliated 
customers  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  inland  freight, 
brokerage  and  handling,  and 
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international  freight.  See  USINflNAS 
and  COSIPA  Sales  Verification  Reports. 
August  12. 1997.  Based  on  verification 
of  Ae  U.S.  sales  response,  we  made 
adjustments  to  the  gross  unit  price  from 
a  theoretical  metric  ton  basis  to  an 
actual  metric  ton  basis  in  order  to 
convert  all  fields  to  the  same  weight 
basis. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act  Therefore,  in  accordance 
with  secUon  773(a)(l)(B)(i)  of  the  Act, 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consiunption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade,  at  the  same 
level  of  trade  as  the  export  price.  See 
"Level  of  Trade"  section  below. 

Where  appropriate,  we  deducted 
rebates,  discounts,  packing  costs,  credit 
expenses,  movement  expenses,  pre-sale 
warehousing,  inland  insurance.  We 
added  interest  revenue.  We  also 
deducted  IPI  tax  and  the  ICMS  tax  bom 
the  reported  gross  unit  price,  since  the 
reported  price  included  those  taxes. 
Based  on  our  verification  of  USIMINAS/ 
COSIPA 's  home  maricet  sales  response, 
>ve  made  adjustments  on  certain  sales  to 
reported  imputed  credit  expenses. 

Further,  we  added  U.S.  Commissions 
and  U.S.  credit  expenses  to  ^4V;  because 
there  were  no  home  market 
commissions,  we  deducted  from  NV  the 
lesser  of  either  (1)  the  amount  of 
commission  paid  on  a  U.S.  sale  for  a 
particular  product,  or  (2)  the  amount  of 
indirect  selling  expenses  inctirred  on 
the  home  market  sales  for  a  particular 
product. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(BKi)  of  the  Act  and  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA,  to  the 
extent  practicable,  the  Department  will 
calculate  normal  values  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales  (either  EP  or  CEP).  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale(s),  the  Department 
may  compare  sales  in  the  U.S.  and 
foreign  markets  at  different  levels  of 
trade,  and  adjust  NV  if  appropriate.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  home  market.  As  the 
Department  explained  in  Gray  Portland 


Cement  and  Oinker  From  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  ("Cement  from 
Mexico"),  62  Fed.  Reg.  17148, 17156 
(April  9. 1997).  for  both  EP  and  CEP.  the 
relevant  transaction  for  the  level  of  trade 
analysis  is  the  sale  from  the  exporter  to 
the  importer. 

To  oetermine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  the  good  being  sold 
by  the  producer  and  extends  to  the  sale 
to  the  final  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  the  United  States, 
including  selling  functions,  class  of 
customer,  and  the  extent  and  level  of 
selling  expenses  for  each  claimed  level 
of  trade.  Customer  categories  such  as 
distributor,  retailer  or  end-user  are 
commonly  used  by  respondents  to 
describe  level  of  trade,  but  without 
substantiation,  they  are  insufficient  to 
establish  that  a  claimed  level  of  trade  is 
valid.  An  analysis  of  the  chain  of 
distribution  and  of  the  selling  functions 
substantiates  or  invalidates  the  claimed 
customer  categorization  levels.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  customer  levels  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Ehfferent  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  level  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market  (or  the  third-country  market 
used  to  calculate  NV  when  the  home 
market  is  not  viable  or  otherwise 
inappropriate  as  a  basis  for  NV).  Any 
price  effect  must  be  manifested  in  a 
pattern  of  consistent  price  differences 


between  home  market  (or  third-country) 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  See  Gmnular 
Polytetrafluorethylene  Resin  from  Italy:  _ 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  Fed. 
Reg.  26283,  26285  (May  13, 1997); 
Cement  from  Mexico.  To  quantify  the 
price  differences,  we  calculate  the 
difference  in  the  average  of  the  net 
prices  of  the  same  models  sold  at 
different  levels  of  trade.  We  use  the 
average  percentage  difference  between 
these  net  prices  to  adjust  NV  when  the 
level  of  trade  of  NV  is  different  bom 
that  of  the  export  sale.  If  there  is  a 
pattern  of  no  price  differences,  then  the 
difference  in  level  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  is  necessary. 

USIMINAS/COSIPA  sold  to  a  single 
customer  in  the  U.S.  market  (a  trading 
company).  In  the  home  market. 
USIMINAS/COSIPA  sold  to  two 
categories  of  customers  (wholesalers/ 
distributors  and  end-users)  and 
performed  the  same  selling  functions  for 
all  sales  to  all  its  U.S.  and  home  market 
customers.  Originally,  respondents   ^ 
claimed  and  reported  two  levels  of 
trade:  sales  directly  from  the  producer 
to  the  customer  and  sales  from  the 
producer  to  an  affiliated  distributor  for 
resale.  However,  since  the  Department 
determined  that  respondents  need  not 
report  downstream  sales  by  affiliated 
distributors,  respondent  is  no  longer 
claiming  two  levels  of  trade.  See 
Transactions  Reviewed  section  above. 
Our  analysis  of  the  questionnaire 
response  and  information  collected  at 
verification  lead  us  to  conclude  that 
sales  within  each  market  and  between 
markets  are  not  made  at  different  levels 
of  trade.  Accordingly,  we  preliminarily 
find  that  all  sales  in  the  home  market 
utilized  by  the  Department  and  all  sales 
to  the  U.S.  markut  are  made  at  the  same 
level  of  trade.  Therefore,  all  price 
comparisons  are  at  the  same  level  of 
trade  and  no  adjustment  pursuant  to 
section  773(a)(7)(A)  is  warranted. 

Cost  of  Production  Analysis 

Petitioners  alleged  on  January  15. 
1997  that  USIMINAS  sold  cut-to-length 
carbon  steel  plate  in  the  home  market  at 
prices  below  the  cost  of  production 
("COP").  Based  on  this  allegation,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  determined,  on 
March  20,  1997,  that  it  had  reasonable 
grounds  to  believe  or  suspect  that 
USIMINAS  had  sold  the  subject 
merchandise  in  the  home  market  below 
the  COP.  See  Decision  Memorandum 
from  Linda  Ludwig  to  Richard  O. 
Weible  (March  20, 1997).  As  a  result. 
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the  Department  initiated  an 
investigation  to  determine  whether 
USIMINAS  made  home  market  sales 
during  this  POR  at  prices  below  their 
COP  within  the  meaning  of  section 
773(b)  of  the  Act.  After  determining  that 
USIMINAS  and  COSIPA  should  be 
collapsed,  the  Department  extended  the 
COP  investigation  to  include  COSIPA. 
Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  USIMINAS/GOSIPA's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general  and 
administrative  expenses  and  packing 
costs  in  accordance  with  section 
773(b)(3)  of  the  Act  Based  on  findings 
made  at  verification,  we  have 
recalculated  USIMINAS/COSIPA's 
general  and  administrative  expenses 
and  interest.  See  Analysis  Memorandum 
for  The  File  from  Samantha  Denenberg, 
September  2, 1997. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondent's  weighted- 
average  COP,  as  adjusted  (see  above),  for 
the  period  1/1/95-12/31/95.  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home-market  sales 
made  at  prices  below  the  COP,  we 
examined  whether  (1)  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 


On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates,  and  discounts. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act,  and  not  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act 
Therefore,  we  disregarded  such  below- 
cost  sales.  Where  all  contemporaneous 
sales  of  a  comparison  product  were 
disregarded,  we  calculated  NV  based  on 
CV. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  based  on  the 
stun  of  USIMINAS/COSIPA's  cost  of 
materials,  fabrication,  SG&A.  U.S. 
packing  costs,  interest  expenses  as 
reported  in  the  U.S.  sales  database  and 
profit.  As  noted  above,  we  recalculated 
USIMINAS/COSIPA'S  general  and 
administrative  expenses  and  interest 
expenses  based  on  our  verification 
results.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 


realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the  ' 

ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 
Where  we  compared  CV  to  EP,  we 
added  U.S.  commissions  to  CV,  and 
then  we  deducted  from  CV  the  lesser  of 
either  (1)  the  amount  of  commission 
paid  on  a  U.S.  sale  for  a  particular 
product,  or  (2)  the  amount  of  indirect 
selling  expenses  incurred  on  the  home 
market  sales  for  a  particular  product 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effiect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  difiiers 
from  a  benchmark  by  2.25  f)ereent  The 
benchmark  is  defincKl  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  for 
the  daily  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufacturer/Exporter 


Usinas  Sidenjrgicas  de  Mines  Gerais.  S  A 
Companhia  Skterurgica  Paulista 


Period 


8/1/95-7/31/96 
8/1/95-7/31/96 


Margin 
(percent) 


10.49 
10.49 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefe 
bom  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefis, 
limited  to  issues  raised  in  those  briefs, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication  of  this  notice. 
The  Department  will  publish  the  final 
results  of  this  administrative  review. 


including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  antidumping  duty 
review  for  all  shipments  of  certain  cut- 
to-length  carbon  steel  plate  frtjm  Brazil, 
entered,  or  withdrawn  fit>m  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rate  for  the  review^ed  company 
will  be  that  established  in  the  final 
results  of  review;  (2)  for  exporters  not 


covered  in  this  review,  but  covered  in 
the  LTFV  investigation  or  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
frt>m  the  LTFV  investigation  or  the  most 
recent  previous  review;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufecturers  or 
exporters  will  continue  to  be  75.54 
percent,  the  "All  Others"  rate  in  the 
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LTFV  investigation.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 

Dated:  September  2, 1997. 
Robnrt  S.  LaRmsa. 
Assistant  Secretary,  for  Import 
Administration. 
(FR  Doc.  97-23855  Filed  9-6-97;  8:45  am) 

aiLUNO  C006  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-614--801] 

Fresh  KIwtfruit  From  New  Zealand; 
Amended  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

summary:  On  September  3, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand.  On 
December  27, 1996.  the  Department 
published  amended  final  results  of  this 
review.  The  review  covers  one  exporter, 
the  New  Zealand  Kiwifruit  Marketing 
Board  (NZKMB).  and  the  period  bom 
June  1, 1994,  through  May  31, 1995. 
Based  on  the  correction  of  ministerial 
errors  made  with  respect  to  the 
amended  final  results  of  December  27, 
1996,  we  are  amending  the  final  results 
a  second  time. 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Stolz  or  Thomas  F.  Futtner, 
Import  Administration,  International 


Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
ex:  20230;  telephone  (202)  482-4474  or 
482-3814,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 

indicated,  all  citations  to  the  

Departments  regulations  are  to  19  CFR 
part  353  (1997). 

Background 

On  September  3, 1996,  the 
Department  published  the  final  results 
(61  FR  46438)  of  its  administrative 
review  of  the  antidumping  duty  order 
on  fresh  kiwifruit  from  New  Zealand  (57 
FR  23203  (June  2,  1992)).  On  December 
27,  1996  the  Department  published 
amended  final  results  of  this  review. 
The  review  covered  one  exporter,  the 
NZKMB.  The  Department  has  now 
amended  the  final  results  of  this 
administrative  review  a  second  time  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  the  order 
under  review  is  fresh  kiwifruit. 
Processed  kiwifruit,  including  fruit 
jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  from  or 
containing  kiwifruit,  are  not  covered 
under  the  scope  of  the  order.  The 
subject  merchandise  is  currently 
classifiable  imder  subheading 
0810.90.20  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
number  is  provided  for  convenience  and 
customs  purposes,  our  written   ^ 
description  of  the  scope  of  this  review 
is  dispositive. 

Amended  Final  Results 

After  publication  of  our  amended 
final  results,  we  received  timely 
allegations  of  ministerial  errors  from  the 
respondent,  NZKMB,  and  the  petitioner, 
the  California  Kiwifruit  Commission. 

Allegation  1 :  NZKMB  alleges  that  the 
Department  failed  to  properly  initialize 
the  variable  for  home  market  pallet 
expenses,  PALEXPH,  in  the  computer 
program.  The  petitioner  agrees  with 
NZKMB's  allegation.  The  Department 
agrees  with  both  respondent  and 
petitioner  and  has  adjusted  the 
computer  program  to  properly  initialize 
the  variable. 

Allegation  2:  NZKMB  alleges  that  the 
Department  incorrectly  added  imputed 


credit  and  inventory  carrying  costs  into 
the  computation  of  constructed  value 
(CV).  Since  these  costs  are  already 
included  in  CV,  as  elements  of  selling, 
general  and  administrative  exf>enses, 
respondent  asserts  that  adding  them 
would  result  in  double-counting.  We 
agree  and  have  revised  the  program 
accordingly. 

Allegation  3:  NZKMB  argues  that 
imputed  credit  expenses  should  be 
deducted  frt>m  CV  and  inventory 
carrying  costs  should  be  deducted  up  to 
the  CEP  offset  cap.  We  agree  regarding 
the  deduction  of  credit  and  inventory 
carrying  costs  and  have  revised  the 
program  accordingly. 

AllegaUon  4:  NZKMB  alleges  that  the 
Department  treated  the  sum  of  the  cost 
of  manufacturing  (COM)  and  G&A  as  the 
COM.  and  then  double-counted  G&A  by 
adding  it  again  in  the  calculation  of 
COP.  We  agree  and  have  corrected  the 
computer  program  as  appropriate. 

Allegation  5:  NZKMB  alleges  that  the 
Department  converted  normal  value  for 
price-to-price  comparisons  into  U.S. 
dollars  by  erroneously  multiplying, 
instead  of  dividing,  the  NV  by  the 
exchange  rate.  We  agree  and  have 
corrected  the  computer  program  as 
appropriate. 

Allegation  6:  Petitioner  alleges  that 
the  Department's  program  applies  the 
New  Zealand  rate  of  exchange  twice  to 
the  United  States  packing  cost  used  to 
create  the  variable  "FUPDOL".  We  agree 
and  have  corrected  the  program  as 
appropriate. 

For  a  description  of  allegations  we  did 
not  agree  were  clerical  errors,  see  the 
memorandum  from  Tom  Futtner, 
Program  Manager,  to  Holly  Kuga,  Senior 
Office  Director,  dated  July  25, 1997. 

Upon  correction  of  the  error  described 
above  as  allegation  1,  the  Department 
has  determined  that  all  home  market 
sales  were  below  the  cost  of  production, 
thus  requiring  the  calculation  of 
constructed  value.  Section  773(e)(2)(B) 
of  the  Act  states  that  in  the  absence  of 
above  cost  sales,  selling  expenses  and 
profit  shall  be  based  on  (i)  expenses  and 
profit  of  the  respondent's  other 
products,  or  (ii)  the  expenses  and  profit 
of  other  producers  subject  to  the 
antidumping  investigation  or  review,  or 
(iii)  any  other  reasonable  method.  The 
first  two  alternatives  and  not  available 
in  this  case,  since  NZKMB  sells  no  other 
products  and  since  there  are  no  other 
New  Zealand  exporters  subject  to  this 
review.  Therefore  we  must  rely  on 
"other  reasonable"  methods.  In  this 
case,  since  NZKMB  earned  no  profits  on 
home  market  sales  and  we  have  no  other 
information  on  the  record  with  respect 
to  profit  earned  in  the  home  market,  as 
facts  available  we  used  the  profits 
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realized  at  the  grower  level.  In  this 
instance,  we  used  the  average  profit  of 
the  twenty  sampled  growers  as  the 
profit  figure  in  our  margin  calculations. 
With  respect  to  selling  expenses,  we 
have  used  the  selling  expenses 
associated  with  the  home  market  sales. 
See  Final  Results  of  Administrative 
Review,  Fermsilicon  from  Bmzil,  (61  FR 
59407),  dated  November  22, 1996. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
ministerial  errors,  we  have  determined 
the  following  margin  exists  for  the 
period  June  1,  1994,  through  May  31, 
1995: 


Manutacturer/exporier 

Margin  (percent) 

New  Zealand  Kiwifruit 
Marketing  Board „.. 

0.00 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  NV  may  vary  frt)m  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiiective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed  firm 
will  be  0.00  percent;  and  (2)  the  cash 
deposit  rate  for  merchandise  exported 
by  all  other  manufactiuers  and  exporters 
will  be  the  "all  others"  rate  of  98.60 
percent  established  in  the  less-than-fair- 
value  investigation;  in  accordance  with 
the  Department  practice.  See  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (1993),  and  Federal  Mogul 
Corporation,  822  F.  Supp.  782  (1993). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  edso  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiu«  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  tiie  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Elated:  August  27. 1997. 

Robert  S.  LaRnaaa. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-23851  Filed  »-«-47: 8:45  am] 

BIUJNG  OOOE  3610-08-W 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-351-«0e] 

Silicon  Metal  From  Brazil:  Amended 
Rnal  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY;  The  Department  of  Commerce 
(the  Department)  is  amending  its  final 
results  of  review,  published  on 
September  5. 1996,  of  the  antidumping 
duty  order  on  silicon  metal  irom  Brazil, 
to  reflect  the  correction  of  ministerial 
errors  in  those  final  results. 

EFFECTIVE  DATE:  September  9. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker,  Alain  Letort,  or  John  Kugelman, 
AD/CVD  Enforcement  Group  III — Office 
8.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC.  20230,  telephone  202/ 
482-2924  (Baker),  202/482-4243 
(Letort),  or  202/482-0649  (Kugelman), 
fiax  202/482-1388. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 


Background 

The  Department  published  the  final 
results  of  the  second  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  fit)m  Brazil  on 
September  5,  1996  (61  FR  46763) 
[Second  Review  Final  Results),  covering 
the  period  July  1, 1992  throu^  June  30. 
1993.  The  respondents  are  Companhia 
Brasileira  Carbureto  de  Calcio  (CBCC), 
Companhia  Ferroligas  Mines  Cerais — 
Minasligas  (Minasligas),  Eletroila,  S.A. 
(currently  known  as  Eletrosilex  Belo 
Horizonte  (Eletrosilex)),  and  Rima 
Industiial  S.A.  (RIMA).  The  petitioners 
are  American  Alloys.  Inc.,  Elken  Metals, 
Co.,  Globe  Metallurgical,  Inc.,  SMI 
Group,  and  SKW  Metals  &  Alloys. 

On  September  20,  1996,  the 
petitioners  filed  clerical  error 
allegations  with  respect  to  each  of  the 
four  respondents  in  the  review.  The 
same  day  we  received  clerical  error 
allegations  from  respondent  CBCC.  On 
September  27,  1996,  we  received 
rebuttal  comments  bom  the  petitioners, 
CBCC,  and  Minasligas.  On  September 
30, 1996.  we  received  rebuttal 
comments  from  Eletrosilex.  The 
I3epartment  agreed  that  certain  of  the 
allegations  constituted  ministerial 
errors,  but  the  Department  was  unable 
to  issue  a  determination  correcting  these 
errors  before  the  petitioners  filed  a 
complaint  with  the  Court  of 
International  Trade  (OT)  challenging 
the  final  results  of  review.  Therefore, 
the  Department  requested  leave  frt>m  the 
err  to  correct  these  errors.  On  July  9. 
1997,  the  OT  granted  the  Department 
leave  to  correct  the  errors.  See  American 
Silicon  Technologies  et  al.,  v.  United 
States,  Slip  Op.  97-94,  July  9, 1997. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  bom  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight 
Also  covered  by  this  review  is  silicon 
metal  bom  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminum  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  Silicon  metal  is  ciutenUy 
provided  for  imder  subheadings 
2804.69.10  and  2804.50  of  Uie 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
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Ctistoms  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  product  coverage. 

Clerical  Error  Allegations 

Comment  1 

Petitioners  argue  that  the  Department 
used  the  wrong  cost  of  manufacture 
(COM)  in  the  computation  of 
constructed  value  (CV)  for  one  of 
CBCC's  U.S.  sales.  We  reviewed  the  sale 
at  issue  in  the  first  (91-92) 
administrative  review  of  the  order,  but 
reviewed  it  again  in  the  second  review 
of  the  order  because,  after  issuing  the 
final  results  of  the  first  review,  we 
determined  that  the  importer  of  the  sale 
had  no  entries  during  the  first  review 
period.  In  our  analysis  of  this  sale  in  the 
first  review,  we  made  an  upward 
adjustment  to  CBCC's  reported  COM  in 
order  to  account  far  costs  that  the 
Department  determined  at  verification 
to  have  been  understated.  However,  in 
its  analysis  of  this  sale  for  the  second 
review,  the  De{>artment  used  the  COM 
as  CBCC  originally  reported  it. 
Petitioners  argue  that  this  use  of  the 
unadjusted  COM  constitutes  a  clerical 
error. 

CBCC  argues  that  the  Department 
erred  by  using  CV,  rather  than  third- 
country  sales,  as  the  basis  for  foreign 
market  value  (FMV)  for  comparison  to 
the  U.S.  sale  at  issue.  In  its  final  results 
analysis  memorandum  for  the  second 
review,  the  Department  stated  that  it 
used  CV  as  the  basis  for  FMV  because 
there  were  no  )apanese  sales 
contemporaneous  with  this  sale.  (See 
the  Department's  September  12, 1996 
final  results  analysis  memorandum,  at 
4.)  CBCC  argues  that  this  stated 
rationale  for  using  CV  is  fallacious 
because,  in  the  first  review,  the 
Department  used  third-country  sales  to 
Japan  as  the  basis  of  FMV  for  that  sale. 
Thus,  CBCC  argues,  there  must  have 
been  contemporaneous  sales. 
Furthermore,  CBCC  argues  that  because 
the  Department  performed  a  sales-based 
comparison  for  this  sale  in  the  first 
review,  and  never  indicated  to  CBCC 
that  it  intended  to  review  the  sale  again 
in  the  second  review,  the  Department's 
decision  to  use  CV  in  the  margin 
calculation  for  the  sale  in  the  second 
review  violated  its  due-process  rights 
because  CBCC  never  had  an  opportunity 
to  comment  on  it.  It  may  also  be  illegal, 
CBCC  argues,  because  only  the  CIT  can 
require  the  Department  to  re-of>en  and 
re-analyze  a  determination  which  is 
final  under  the  statute. 

Finally.  CBCC  argues  that  the 
Department's  failure  to  use  the  adjusted 
COM  for  the  sale  at  issue  is  more  than 
offset  by  a  clerical  error  it  made  in  its 


calculation  of  CBCC's  interest  expenses. 
In  its  calculation  of  interest  expenses, 
the  Department,  CBCC  alleges,  used  the 
interest  expense  ratio  for  1993,  rather 
than  the  interest  expense  ratio  for  1992. 

Department's  Position: 

We  agree  with  petitioners  that  the 
Department's  failure  to  use  the  adjusted 
COM  for  the  sale  at  issue  constituted  a 
clerical  error.  In  these  amended  final 
results  of  review,  we  have  used  the 
adjusted  COM  for  this  sale  as  given  in 
the  firat  review  final  results  analysis 
memorandum  dated  February  2, 1994. 
The  Department  made  this 
memorandiun  part  of  the  record  of  the 
second  review.  See  the  Department's 
Jime  12, 1996  letter  to  CBCC. 

We  disagree  with  CBCC's  argument 
that  its  due-process  rights  were  violated 
by  our  decision  to  perform  a  CV-based, 
rather  than  a  sales-based,  comparison 
for  the  sale  at  issue.  In  the  first  review 
the  Department  made  a  sales-based 
comparison  only  in  the  preliminary 
results  of  review,  not  the  final  results  of 
review.  In  the  final  results  of  the  first 
review  the  Department  lised  CV  as  the 
FMV.  See  the  final  results  analysis 
memorandum  dated  August  13. 1994,  at 

1. 

We  also  disagree  with  CBCC's 
argument  that  there  were 
contemporaneous  sales  which  could 
serve  as  the  FMV  in  the  margin 
calculation  for  the  sale  at  issue.  In  the 
final  results  analysis  memorandum,  we 
stated  explicitly  that  there  were  no 
above-cost  third-country  sales.  (See  the 
first  review  final  results  analysis 
memorandum  dated  August  13, 1994.  at 
1.)  Thus,  the  Department's  September 
12, 1996  analysis  memorandum  that 
states  that  there  were  no 
contemporaneous  third-country  sales 
should  be  amended  to  read  that  there 
were  no  above-cost  contemporaneous 
third-country  sales.  Therefore,  in  these 
amended  final  resxilts  of  review  we  have 
continued  to  use  CV  as  the  FMV. 

We  agree  with  CBCC  that  the 
Department  used  the  wrong  interest 
expense  ratio  to  calculate  interest  for  the 
sale  at  isstie.  We  have  corrected  this 
error  in  these  amended  final  results  of 
review. 

Cbiiunent  2: 

Petitionera  argue  that  the  Department 
made  a  ministerial  error  by  foiling  to 
include  IPI  taxes  in  the  computation  of 
CV  for  one  of  CBCC's  U.S.  sales.  They 
argue  that  the  final  results  notice  states 
that  the  Department  intended  to  include 
these  taxes  in  CV.  See  Second  Review 
Final  Results  at  46769. 

CBCC  argues  that  petitioners' 
comments  regarding  IPI  taxes  are 


irrelevant  because  the  Department  acted 
illegally  in  re-analyzing  this  U.S.  sale 
using  a  methodology  different  from  that 
supporting  its  final  results  in  the  firat 
review.  It  refers  the  reader  to  its 
comments  sununarized  under  comment 
1  (above). 

Department's  Position: 

We  agree  with  petitioners  that  in 
omitting  IPI  taxes  from  the  computation 
of  CV  for  the  sale  at  issue  we  made  a 
ministerial  error.  In  these  amended  final 
results  of  review,  we  have  included  IPI 
taxes  in  CV.  We  obtained  the  value  of 
these  taxes  from  CBCC's  May  29, 1996 
submission. 

We  disagree  with  CBCC  that  we  acted 
illegally  in  our  treatment  of  this  sale.  As 
explained  in  response  to  comment  1 
(above),  we  used  CV  for  this  sale  in  the 
final  results  of  the  firat  review,  as  well 
as  in  the  final  results  of  the  second 
review. 

Comment  3 

Petitionera  argue  that  the  Department 
made  a  clerical  error  by  using  an 
incorrect  exchange  rate  for  converting 
some  of  CBCC's  and  Eletrosilex's 
expenses  from  Brazilian  currency  into 
U.S.  dollan.  This  error  occiirred. 
petitionera  argue,  because  the 
Department  incorrectly  believed  that 
these  expenses  were  denominated  in 
cruzeiros,  rather  thein  in  cruzeiros  reals. 
The  expenses  at  issue  are  CBCC's 
brokerage,  warehousing,  and  foreign 
inland  freight,  and  Eletrosilex's 
brokerage,  foreign  inland  freight,  ocean 
freight,  packing,  and  warehousing  costs. 

CSCC  argues  that  there  is  no  evidence 
on  the  record  that  any  of  the  charges  it 
reported  are  in  a  currency  other  than 
cruzeiros. 

Eletrosilex  argues  that  tke 
determination  of  the  correct  exchange 
rate  is  a  factual  and  judgmental 
determination,  and  not  a  clerical  error. 
By  raising  the  issue  at  this  stage  of  the 
proceeding,  Eletrosilex  argues, 
petitionera  are  misusing  the  ministerial 
errore  correction  process.  For  this 
reason.  Eletrosilex  argues,  petitionera' 
argiunent  should  be  rejected. 

Department's  Position 

We  agree  with  petitionera.  With 
respect  to  CBCC,  we  note  that  exhibit  6 
of  CBCC's  March  17, 1994  supplemental 
questionnaire  response  demonstrates 
the  ciurency  converaion.  That 
demonstration  indicates  that  the 
expenses  in  question  were  in  fact 
denominated  in  cruzeiros  reals,  and  not 
cruzeiros.  With  respect  to  Eletrosilex, 
we  find  that  Eletrosilex  demonstrated 
the  correct  currency  converaion  for  the 
charges  at  issue  in  exhibit  9  of  its  March 


21, 1994  submission  and  on  pages  3  and 
4  of  its  September  12, 1994  submission. 
These  demonstrations  indicate  that  the 
charges  at  issue  were  reported  in 
cruzeiros  reals,  and  not  cruzeiros.  Thus, 
for  the  charges  at  issue,  in  these 
amended  final  results  of  review  we  have 
used  the  exchange  rates  for  converting 
cruzeiros  reais  into  U.S.  dollara,  rather 
than  for  converting  cruzeiros  into  U.S. 
dollan. 

We  do  not  agree  with  Eletrosilex's 
argument  that  petitioners  are  misusing 
the  ministerial  error  corrections  process. 
Our  use  of  incorrect  exchange  rates  is  an 
"unintentional  error"  within  the 
meaning  of  19  C.F.R.  §  353.28(d). 


Comment  4 

Petitionera  argue  that  the  Department 
made  a  ministerial  error  by  failing  to 
deduct  fixjm  one  of  CBCC's  U.S.  sales  an 
unspecified  charge  that  CBCC  reported 
as  "other  expenses."  Petitionera  argue 
that  these  "other  expenses"  should  be 
deducted  from  U.S.  price  in  accordance 
with  section  772(d)(2)(A)  of  the  Tariff 
Act  of  1930,  as  amended. 

CBCC  argues  that  if  the  Department 
decides  to  deduct  the  "other  expenses" 
(which,  it  states,  are  movement 
expenses)  from  the  U.S.  price,  it  should 
note  that  CBCC  mislabeled  the  ciurency 
as  U.S.  dollara.  In  fact,  CBCC  states,  it 
reported  them  in  cruzeiros,  and  they 
must  be  converted  into  U.S.  dollara  for 
the  margin  calculation. 

Department's  Position 

We  agree  that  we  made  a  ministerial 
error  by  failing  to  deduct  the  "other 
expenses"  from  U.S.  price  for  the  sale  at 
issue.  In  these  amended  final  results  of 
review  we  have  corrected  this  error.  We 
have  converted  them  into  dollara 
because  the  amount  of  these  expenses 
relative  to  other  reported  expenses 
indicates  that  they  were  incurred  in 
cruzeiros.  See  CBCC's  March  17, 1994 
submission,  exhibit  3. 

Comment  5 

CBCC  argues  that  the  Department 
made  a  ministerial  error  in  its 
calculation  of  CV  by  using  the  same 
interest  ratio  in  the  calculation  of  CV  as 
it  used  in  the  calculation  of  cost  of 
production  (COP).  CBCC  argues  that 
doing  so  was  an  error  because  CV 
includes  imputed  credit,  whereas  COP 
does  not.  The  Department's 
methodology,  CBCC  argues,  double- 
counts  the  interest  expenses  included  in 
financial  expenses.  Thus,  CBCC  argues 
the  Department  should  calculate 
financial  expenses  for  CV  net  of  the 
amount  attributable  to  trade  accounts 
receivables.  To  correct  the  error,  CBCC 
states  that  the  Department  should 


multiply  the  CV  interest  expenses  by  the 
formula:  (1 -accounts  receivable/total 
assets). 

Petitionera  argue  that  the  Department 
made  this  error  in  only  one  of  CBCC's 
U.S.  sales.  For  CBCC's  other  U.S.  sales, 
petitioners  argue,  the  Department  made 
an  offset  to  the  interest  expenses 
included  in  CV  for  home-markf  t 
imputed  credit  expenses.  Thus, 
petitionera  argue,  CBCC's  allegation  is 
not  applicable  to  all  of  CBCC's  U.S. 
sales. 

Department's  Position 

We  agree  with  CBCC  that  the 
Department  normally  allows  an  offset  to 
CV  interest  expenses.  However,  we  did 
not  offset  CV  financing  costs  for  CBCC 
in  this  review  because  it  did  not  submit 
the  offsetting  figure,  nor  did  it  submit 
the  accounts  receivable  and  total  asset 
figures  necessary  to  perform  the 
calculation  as  it  suggests.  Therefore,  the 
Department  did  not  make  a  ministerial 
error  by  not  allowing  an  offiset  to  CV 
interest  expense  in  this  case  because  the 
necessary  information  was  not  on  the 
record.  Accordingly,  we  have  not  made 
an  offset  to  CBCC's  financing  costs  in 
these  amended  final  results. 

Comment  6 

CBCC  argues  that  the  Department 
made  two  clerical  errora  in  its 
calculation  of  interest  expenses.  Firat, 
CBCC  alleges  that  the  Department 
calculated  different  monthly  financial 
expense  ratios  for  each  month  of  the 
period  of  review  (POR),  and  applied 
these  differing  ratios  to  the  COM  to 
calculate  financial  expenses.  CBCC 
argues  that  calculating  a  different 
financial  expense  ratio  for  each  month 
of  the  POR  was  an  error,  and  that  the 
Department  intended  to  calculate  an 
annual  weighted-average  rate  in  order  to 
calciilate  a  single  weighted-average 
COP/CV  for  the  POR.  CBCC  bases  its 
argument  on  the  fact  that  the 
Department  allegedly  calculated  general 
and  administrative  (G&A)  expenses  by 
multiplying  the  COM  by  a  single  annual 
rate.  Second,  CBCC  argues  that  the 
Department  made  a  clerical  error  by 
applying  the  calculated  interest  expense 
ratio  to  the  replacement  cost  COM, 
rather  than  the  historical  cost  COM.  It 
argues  that  this  was  an  error  because  the 
Department  calculated  the  interest 
expense  ratio  based  on  historical  costs, 
and  not  replacement  costs.  Thus,  CBCC 
aigues,  the  Department  should  have 
either  calculated  the  interest  expenses 
on  a  replacement  cost  basis  and  applied 
the  resulting  ratio  to  the  replacement 
cost  COMs  (as  it  did  for  G&A  expenses), 
or  calculated  the  interest  expense  ratio 


on  historical  costs  and  applied  it  to  the 
historical  cost  COMs. 

Petitionera  argue  that  CBCC  is 
incorrect  in  asserting  that  the 
Department  calculated  different  interest 
expense  ratios  for  different  months  of 
the  POR.  In  fact,  petitionera  argue,  the 
Department  calculated  one  interest 
expense  ratio  for  1992,  which  it  applied 
to  the  months  July  through  I>ecember 
1992,  and  one  interest  expense  ratio 
which  it  applied  to  the  months  January 
through  Jime  1993.  Furthermore, 
petitioners  argue  that  CBCC  is  incorrect 
in  saying  that  the  Department  intended 
to  calculate  a  single  COP/CV  for  the 
POR.  The  Department's  practice  in 
h)rperinflationary-economy  cases, 
petitionera  argue,' is  to  calciilate 
monthly  COPs  and  CVs,  and  to  make 
comparisons  for  both  the  cost  test  and 
the  margin  calculation  on  a  monthly 
basis.  Finally,  petitionera  argue  that 
CBCC  is  incorrect  in  stating  that  the 
Department  made  a  clerical  error  by 
applying  the  interest  expense  ratios  to 
replacement  costs  in  calculating  COP 
and  CV.  In  &ct,  petitionera  argue,  the 
Department  specifically  addresseid  this 
issue  in  the  final  results.  It  said,  "We  do 
not  have  the  necessary  information  on 
the  record  to  index  monthly  interest 
costs.  Therefore,  we  calcidated  financial 
expenses  based  on  our  established 
practice  prior  to  the  CIT  decision 
because  it  is  still  a  viable  method  (see 
Comment  27  for  details)."  See  Second 
Review  Final  Results  at  46773.  Thus, 
petitionera  argue,  the  Department's 
method  of  calculating  interest  expenses 
does  not  constitute  a  clerical  error. 

Department's  Position 

We  disagree  vrith  CBCC  that  we 
intended  to  calculate  a  single  weighted 
average  interest  rate  for  the  POR.  In  the 
case  of  G&A  costs,  we  computed  a  single 
weighted-average  rate  because  the 
monthly  G&A  information  was 
available.  The  monthly  information 
required  for  the  interest  expense  rate 
caloilation,  however,  was  not  available. 
Therefore,  as  a  reasonable  alternative, 
we  used  available  information  to 
calculate  separate  interest  expense  rates 
for  1992  and  1993.  Moreover,  because 
all  data  needed  to  compute  the 
appropriate  interest  expense  ratio  was 
not  available,  as  a  reasonable  estimate  of 
the  interest  expense,  we  applied  the 
computed  rate  to  replacement  cost 
COMs.  This  is  the  method  we  intended 
to  employ  in  the  final  results,  and 
therefore  does  not  constitute  a  clerical 
error. 

Comment  7 

Petitionera  argue  the  Department 
made  a  clerical  error  in  its  computation 
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of  the  profit  used  in  calculating  CV  for 
RIMA,  Eletrosilex,  and  CBCC. 
Petitioners  state  that  the  Department 
calculated  profit  as  the  difference 
between  COP  and  home-market  selling 
prices  from  which  the  Department  had 
subtracted  imputed  credit.  Petitioners 
argue  that  because  COP  includes 
interest  (which  by  definition  includes 
the  cost  of  financing  receivables),  it  is 
incorrect  and  a  ministerial  error  to 
calc\ilate  profit  by  com{>aring  COP  to 
home-market  prices  from  which  the  cost 
of  finfincing  receivables  has  already 
been  deducted. 

Eletrosilex  argues  that  the  exclusion 
of  imputed  credit  was  not  a  ministerial 
error,  and  that  therefore  the  petitioners' 
contention  should  be  rejected  from 
consideration  at  this  stage  of  the 
proceeding. 

Depaitment's  Position 

We  agree  with  petitioners.  It  was  not 
our  intent  to  understate  profit  by 
including  imputed  credit  in  COP  but 
excluding  it  from  revenue.  Furthermore, 
we  reviewed  this  issue  in  the  final 
results  of  the  third  review  of  this  order, 
and  determined  there  too  that  in  the 
profit  calculation  the  home-market 
prices  should  not  be  net  of  imputed 
credit.  See  Silicon  Metal  from  Brazil; 
Final  Results  of  Review  and 
Detennination  Not  to  Revoke  in  Part;  62 
FR  1954. 1967  (January  14. 1997)  (Third 
Review  Final  Results).  In  these  amended 
final  results  of  review,  we  have 
continued  to  include  interest  expenses 
in  the  calculation  of  COP,  but  have 
adjusted  home-market  prices  so  as  not 
to  deduct  imputed  credit  from  such 
prices  in  the  computation  of  revenue. 

Comment  8 

Petitioners  argue  that  the  Department 
made  a  clerical  error  when  it  calculated 
the  percentage  of  overhead  allocated  to 
RIMA's  silicon  metal  production  by 
using  imadjusted  direct  material  costs. 
The  Department  calculated  the 
percentage  of  overhead  allocated  to 
RIMA's  silicon  metal  production  by 
averaging  ratios  for  direct  labor, 
electricity,  and  direct  materials 
calculated  by  comparing  the  usage  of 
each  item  for  silicon  metal  production 
to  the  usage  for  overall  production.  In 
calculating  the  ratio  for  direct  materials, 
the  Department,  petitioners  allege,  used 
the  unadjusted  direct  materials  costs  for 
silicon  metal  production  that  RIMA 
reported  in  verification  exhibit  15. 
rather  than  the  adjusted  material  costs 
that  the  Department  calculated 
following  the  verification. 


Department's  Position 

We  disagree  with  petitioners  that  it 
was  a  ministerial  error  not  to  adjust 
RIMA's  primary  direct  material  costs 
used  in  allocating  the  company's 
overhead.  For  the  final  results,  we 
allocated  RIMA's  overhead  costs  based 
on  the  relation  between  RIMA's  primary 
direct  material  consumed  in  the  silicon 
production  (numerator)  and  its  total 
primary  direct  material  consumed  in  the 
furnaces  (denominator).  These  figures 
are  unadjusted  for  RIMA's 
understatement  of  its  direct  material 
costs.  Therefore,  if  we  adjust  the 
numerator  as  suggested  by  the 
petitioner,  we  must  also  adjust  the 
denominator,  which  (like  the 
numerator)  was  unadjusted  in  the  final 
results  calculations.  UF,  however,  we 
adjust  both  the  numerator  and  the 
denominator,  the  allocation  factor  does 
not  change.  Therefore,  the  Department 
did  not  err  in  concluding  that  it  was 
unnecessary  to  adjust  these  figures. 

Comment  9 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculation 
of  the  direct  selling  expenses  to  include 
in  Eletrosilex's  CV.  Eletrosilex  reported 
its  direct  selling  expenses  inclusive  of 
inland  freight  However,  because  inland 
freight  is  a  movement  expense,  and  not 
a  selling  expense,  the  Department 
subtracted  inland  freight  from 
Eletrosilex's  total  direct  selling  expenses 
in  its  calculation  of  the  direct  selling 
expenses  to  be  included  in  CV. 
Petitioners  argue  that  the  value  for 
inland  freight  that  the  Department  used 
in  performing  this  subtraction  was  an 
aggregate  amount,  and  not  a  per-unit 
amount.  Using  this  aggregate  amount 
was  an  error,  petitioners  argue,  because 
all  the  other  elements  of  Eletrosilex's 
reported  direct  selling  expenses  were 
per-unit  amounts. 

Eletrosilex  argues  that  if  the 
Department  determines  that  it 
subtracted  aggregate  inland  freight  costs 
from  the  reported  direct  selling 
expenses,  rather  than  per-unit  inland 
freight  costs,  and  therefore  makes  the 
correction  requested  by  petitioners,  it 
should  also  ascertain  that  it  correctiy 
applies  the  inflation  rate  for  30  days 
after  the  invoice,  as  discussed  on  page 
4  of  its  March  21, 1994  submission. 

Department's  Position 

We  agree  with  petitioners  that  we 
inadvertentiy  used  aggregate  inland 
freight  costs  rather  than  per-unit  inland 
freight  costs.  We  have  corrected  this 
error  in  these  amended  final  results  of 
review.  With  regard  to  Eletrosilex's 
argument  that  we  apply  the  correct 


inflation  rate,  we  have  determined  that 
because  the  reported  inland  freight  costs 
already  include  an  inflation  adjustment, 
no  further  inflation  adjustment  is 
necessary.  Moreover,  Eletrosilex's 
citation  to  the  discussion  on  page  4  of 
its  March  21, 1994  submission  is 
inapposite  because  that  discussion 
concerns  the  conversion  from  Brazilian 
currency  into  U.S.  dollars,  and  the 
calculations  at  issue  here  do  not  include 
a  currency  conversion.  Therefore, 
because  no  further  inflation  adjustment 
is  required,  we  used  the  invoiced  inland 
freight  costs  as  Eletrosilex  reported 
them. 

Comment  10 

Petitioners  argue  that  the  Department 
made  a  clerical  error  by  failing  to 
include  duty  drawback  in  Eletrosilex's 
CV.  In  the  Second  Review  Final  Results 
the  Department  stated,  "n  order  to  make 
an  'apples-to-apples'  comparison 
between  USP  (United  States  Price]  and 
CV,  we  need  to  add  to  CV  the  full 
amount  of  the  duty  drawback  that  we 
added  to  USP  in  accordance  with 
section  772(d)(1)(B)  of  the  Tariff  Act 
We  have  done  so  in  these  final  results 
of  review."  See  Second  Review  Final 
Results  at  46770.  Petitioners  argue  that 
in  fact  the  Department  added  duty 
drawback  to  CV  for  some  of  Eletrosilex's 
U.S.  sales,  but  not  for  all  of  them. 

Department's  Position 

We  agree  with  petitioners  that  we 
failed  to  add  duty  drawback  to  CV  for 
some  of  Eletrosilex's  sales,  but  we 
believe  that  the  petitioners  incorrecUy 
identified  the  set  of  sales  for  which  we 
made  this  error.  In  these  amended  final 
results  of  review  we  have  corrected  the 
final  results  programs  to  ensure  that 
duty  drawback  was  added  to  CV. 

Comment  1 1 

Petitioners  argue  that  the  Department 
erred  with  respect  to  Eletrosilex  by 
failing  to  deduct  home-market 
commissions  from  the  gross  home- 
market  price  in  computing  the  net 
home-market  price  (variable  name 
NPRICOP)  to  be  compared  to  COP  in  the 
sales-below-cost  test.  They  argue,  based 
on  Policy  Bulletin  94.6,  that  this  failure 
was  a  violation  of  the  Department's 
established  practice. 

Eletrosilex  argues  that  this  was  not  a 
clerical  error  because  Eletrosilex  pays 
no  commissions  on  its  home-market 
sales. 

Department's  Position 

We  disagree  with  Eletrosilex  and 
agree  with  petitionera  in  part. 
Eletrosilex's  home-market  sales  listing 
indicates  that  it  did  pay  a  commission 
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on  some  of  its  home-market  sales.  See 
page  14  of  Eletrosilex's  November  12, 
1992  submission,  and  the  home-market 
sales  listing  contained  therein.  We  agree 
with  petitioners  that  we  made  no 
adjustment  for  these  commissions  in  the 
calculation  of  NPRICOP,  but  we 
disagree  with  petitioners'  argimient  that 
our  failure  to  do  so  was  an  error.  In  this 
review  we  included  in  COP  the  direct 
and  indirect  selling  expenses  Eletrosilex 
reported  in  section  D  of  its 
questionnaire  response,  as  intended, 
and  made  no  adjustment  for  selling 
expenses  in  the  calculation  of  NPRICOP, 
also  as  intended.  Thus,  because  both 
COP  and  NPRICOP  contained  selling 
expenses,  the  cost  test  was  proper  and 
not  distorted.  Furthermore,  this 
treatment  of  Eletrosilex's  selling 
expenses  in  the  cost  test  is  identical  to 
our  treatment  of  selling  expenses  in  the 
cost  test  for  all  other  respondents  in  this 


review. 


Comment  12 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculation 
of  Eletrosilex's  CV  by  subtracting  home- 
market  packing  expenses  from  CV 
before  adding  U.S.  packing  expenses  to 
CV.  This  was  an  error,  petitioners  argue, 
because  the  calculated  CV  did  not 
include  home-market  packing. 

Eletrosilex  argues  that  the  inclusion 
or  exclusion  of  variables  in  an  analysis 
is  not  a  ministerial  act,  but  an  act  of 
judgment.  Thus.  Eletrosilex  argues,  the 
Department  should  reject  petitioners' 
argument  at  this  stage  of  the  proceeding. 

Department's  Position 

The  inclusion  or  exclusion  of 
variables  in  an  analysis  can  be 
intentional  or  unintentional.  Here,  the 
Department  inadvertentiy  omitted 
home-market  packing  from  CV  in  the 
computer  program  used  to  calculate  the 
margin  for  some  of  Eletrosilex's  U.S. 
sales.  Therefore,  because  the  omission 
was  unintentional,  it  is  properly 
considered  a  ministerial  error.  In  these 
amended  final  results  of  review  we  have 
corrected  this  error. 

Comment  13 

Petitioners  argu^  that  the  Department 
made  a  clerical  error  in  its  margin 
calculation  for  Minasligas  by  converting 
the  cruzeiro  value  of  its  U.S.  sales  into 
dollars,  rather  than  using  the  actvial  U.S. 
dollar  value  of  the  sales.  Petitioners 
argue  that  this  was  an  error  because  the 
selling  price  of  the  U.S.  sales  was 
denominated  in  U.S.  dollars.  Petitioners 
argue  that  the  E)epartment  should  have 
used  the  dollar-denominated  price, 
rather  than  the  cruzeiro-denominated 
price,  for  Minasligas'  U.S.  sales. 


Minasligas  argues  that  it  reported  its 
U.S.  sales  in  cruzeiros  (as  recorded  in  its 
books),  and  that  the  Department 
correctly  converted  them  into  dollars 
using  the  average  exchange  rate  of  the 
month  of  shipment.  This  methodology, 
Minasligas  argues,  is  in  accordance  with 
the  Department's  practice  of  comparing 
the  U.S.  price  to  die  CV  or  FMV  of  the 
month  of  shipment.  Minasligas  also 
argues  that  the  dollar  value  tiiat  the 
petitioners  urge  the  Department  to  use 
is  from  the  section  of  its  questionnaire 
response  where  it  reported  its  total 
home-market,  third-country,  and  U.S. 
sales  volumes  and  values  for  the 
purpose  of  the  viability  test.  This 
information,  Minasligas  states,  did  not 
relate  to  the  information  Minasligas 
provided  in  its  U.S.  sales  listing. 

Department's  Position 

We  agree  with  petitioners.  Our 
practice  is  to  use  the  actual  U.S.  price 
in  the  currency  in  which  it  was 
originally  denominated.  We  also  seek  to 
avoid  any  unnecessary  currency 
conversions.  In  this  case,  we  did  not 
intend  to  convert  currencies  twice. 
Therefore,  in  these  amended  final 
results  of  review  we  have  used  the 
actual  sales  prices  in  the  currency  in 
which  they  were  originally 
denominated.  This  is  the  same 
methodology  we  employed  in  the  fiiud 
results  of  the  third  review  of  this  order. 
See  Third  Review  Final  Results  at  1961. 

Comment  14 

Petitionera  argue  that  the  Department 
made  a  clerical  error  in  its  computation 
of  Minasligas'  imputed  U.S.  credit  by 
using  the  date  of  shipment  frtim  the  U.S. 
port  as  the  start  of  the  credit  period, 
rather  than  the  date  of  shipment  from 
Minasligas'  plant. 

Minasligas  argues  the  Department  did 
in  fact  use  the  date  of  shipment  frtim 
Minasligas'  plant  as  the  start  of  the 
credit  period  in  the  computation  of  U.S. 
imputed  credit. 

Department's  Position 

We  agree  with  Minasligas.  The 
variable  SHIPDTPM  used  in  the 
imputed  credit  calculation  (line  730  of 
the  final  results  margin  calculation)  is 
the  date  of  shipment  from  Minasligas' 
plant.  See  exhibit  VII-1  of  Minasligas' 
November  1, 1993  submission. 

Comment  15 

Petitioners  argue  that  the  Department 
used  an  incorrect  exchange  rate  in  the 
currency  conversion  for  Minasligas' 
warehousing  expenses.  In  its  final 
results  margin  calculation,  the 
Department,  petitionera  allege,  used  the 
exchange  rate  of  the  date  of  shipment 


from  the  Brazilian  port.  Petitionera 
argue  that  the  Department's  practice  in 
hyperinflationary  economies  is  to 
convert  U.S.  movement  expenses  using 
the  exchange  rate  on  the  date  such 
expenses  were  incurred,  or,  in  the 
absence  of  such  information,  on  the  date 
on  which  the  respondent  shipped  the 
merchandise  from  its  plant.  Here, 
petitioners  argue,  the  record  contains  no 
information  on  when  Minasligas 
inciirred  the  warehousing  expenses. 
Thus,  petitionera  argue,  the  Department 
should  have  used  the  exchange  rate  on 
the  date  of  shipment  from  Minasligas' 
plant  in  converting  warehousing 
expenses,  rather  than  the  exchange  rate 
of  the  date  of  shipment  from  the 
Brazilian  port 

Minasligas  argues  that  the 
Department's  use  of  the  exchange  rate 
for  the  date  of  shipment  from  the  port 
is  not  a  clerical  error,  and  is  supported 
by  substantial  evidence  on  the  record.  It 
argues  that  although  the  record  does  not 
indicate  when  Minasligas  paid  the 
warehousing  expenses,  it  does  indicate 
that  the  expenses  were  inciirred  at  the 
port  prior  to  loading  on  the  ship. 
Accordingly,  it  was  proper,  Minasligas 
argues,  for  the  Department  to  use  the 
exchange  rate  for  the  month  of  shipment 
from  the  port  as  being  the  closest  in 
time  to  the  date  on  which  Minasligas 
incurred  the  warehousing  expenses. 

Department's  Position 

We  agree  with  Minasligas.  For  the 
final  results  we  intended  to  use  the 
exchange  rate  of  the  date  of  shipment 
fitim  the  port.  Where  the  record  does 
not  contain  the  actual  dates  of  payment 
for  export  sale  movement  expenses,  and 
where  the  Department  did  not 
specifically  solicit  the  information,  it  is 
reasonable  to  use  the  date  of  shipment 
from  the  port  in  making  the  currency 
converaion  because  it  is  the  closest  date 
on  record  to  the  date  on  which  the 
expenses  were  incurred.  Therefore,  in 
these  amended  final  results  of  review, 
we  have  continued  to  use  the  exchange 
rate  of  the  date  of  shipment  in  malring 
currency  converaions.  This  is  the  same 
methodology  we  applied  in  a  similar 
situation  in  the  final  results  of  the  third 
administrative  review  of  this  order.  See 
Third  Review  Final  Results  at  1962. 

Amended  Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  July  1,  1992  through 
June  30, 1993: 
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Producer/mamrtacturer/exponef 


cBcx; 

MInasiigas 
Eletrosilex 
RIMA 


Weighled- 
average 
margin 
cent) 


18.71 

0.00 

25.46 

31.60 


The  E)epartment  shall  determine,  and 
the  U.  S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  silicon  metal  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rates  for  the  reviewed  companies  named 
above  will  be  the  rates  published  in  the 
final  results  of  review  for  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil  for  the  period  July  1 , 
1994  through  Jime  30,  1995  [see  Silicon 
Metal  from  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part  62  FR  1970  (January  14. 
1997)  [Fourth  Review  Final  Results);  (2) 
for  previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  or 
the  original  less-than-fair-value  (LTFV) 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  will  continue  to  be  91.06 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  from  Brazil.  56 
FR  26977  (June  12, 1991). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  xetumy destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of  review 
and  notice  are  in  accordance  with 
section  751(aMl)  of  the  Act  (19  U.S.C 
§  1675(a)(1))  and  section  353.28(c)  of  the 
Department's  regulations. 

Dated:  September  2. 1997. 
RolMrt  S.  LaKiMH, 
Assistant  Secretary  fw  Import 
Administration. 

(FR  Doc.  97-23853  Filed  9-8-97;  8:45  am) 
aiLUNQ  cooc  aeio-os-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-428-a20] 

Smalt  Diameter  Circular  Seamless 
Cart>on  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  From  Germany: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration , 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  bom 
the  respondent,  Maimesmaiuiroehren- 
Werke  AG  ("MRW")  and  Maimesmann 
Pipe  &  Steel  Corporation  ("MPS") 
(collectively,  "Mannesmann"),  the 
Department  of  Conunerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  small 
diameter  circular  seamless  carbon  and 
alloy  steel  standard,  line  and  pressure 
pipe  from  Germany.  This  review  covers 
the  above  manufacturer/exporter  of  the 
subject  mertihandise  to  the  United 
States.  The  period  of  review  (POR)  is 
January  27,  1995,  through  July  31,  1996. 

We  preliminarily  determine  the 
dumping  margin  for  Mannesmann  to  be 
28.69  percent  during  the  POR. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  should  also  submit  Mrith 
their  arguments  (1 )  a  statement  of  the 


issues,  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Decider  or  Linda  Ludwig. 
Enforcement  Group  HI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-1324  or  (202)  482- 
3833,  respectively. 

SUPPLEMENTARY  IKTORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  part  353,  as 
amended  by  the  Department's  interim 
regulations  (April  1, 1997).  Where 
appropriate,  we  have  cited  the 
CVepartment's  new  regulations,  codified 
at  19  CFR  part  351  (May  19,  1997—62 
FR  27296).  While  not  binding  on  this 
review,  the  new  regulations  serve  as  a 
restatement  of  the  Department's 
policies. 

Background 

On  June  19,  1995.  the  Department 
published  in  the  Federal  Register  (60 
Fed.  Reg.  31974)  the  final  affirmative 
antidumping  duty  determination  on 
small  diameter  circular  seamless  carbon 
and  alloy  steel  standard,  line  and 
pressure  pipe  from  Germany.  We 
published  an  antidumping  duty  order 
and  amended  final  determination  on 
August  3, 1995  (60  FR  39704).  On 
August  12,  1996.  the  Department 
published  the  Opportunity  to  Request 
an  Administrative  Review  of  this  order 
for  the  period  January  27, 1995  through 
July  31, 1996  (61  FR  41768).  The 
Department  received  a  request  for  an 
administrative  review  of  Mannesmann's 
exports  from  Mannesmann  itself,  a 
producer/exporter  of  the  subject 
merchandise.  We  published  a  notice  of  ^ 
initiation  of  the  review  on  September 
17. 1996  (61  FR  48882). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  March  5.  1997,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case.  See 
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Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review.  62  FR  10025  (March  5, 1997). 
The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

The  scope  of  this  review  includes 
small  diameter  seamless  carbon  and 
alloy  standard,  line  and  pressure  pipes 
(seamless  pipes)  produced  to  the 
American  Society  for  Testing  and 
Materials  (ASTM)  standards  A-335,  A- 
106,  A-53  and  American  Petroleum 
Institute  (API)  standard  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this  review 
also  includes  all  products  used  in 
standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  review,  seamless 
pipes  are  seamless  carbon  and  alloy 
(other  than  stainless)  steel  pi[>es,  of 
circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
beveled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicltnesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  this 
review  are  currently  classifiable  under 
subheadings  7304.10.10.20. 
7304.10.50.20,  7304.31.60.50. 
7304.39.00.16.  7304.39.00.20. 
7304.39.00.24.  7304.39.00.28, 
7304.39.00.32.  7304.51.50.05, 
7304.51.50.60.  7304.59.60.00, 
7304.59.80.10.  7304.59.80.15. 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  review,  which 
covers  pipes  meeting  the  physical 
parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  ASTM 
standard  A-106  may  be  used  in 


temperatures  of  up  to  1000  degrees 
Fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Secimless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  tjrpe  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification.  • 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  ASTM  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A— 53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 

specification.  To  avoid  maintaining 

separate  production  runs  and  separate 
inventories,  manufacturers  triple-certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  Ihey  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM 
A-106  pressure  pipes  and  triple- 
certified  pipes  is  in  pressure  piping 
systems  by  refineries,  petrochemical 
plants  and  chemical  plants.  Other 
applications  are  in  power  generation 
plants  (electrical-fossil  fuel  or  nuclear), 
and  in  some  oil  field  uses  (on  shore  and 
off  shore)  such  as  for  separator  lines, 
gathering  lines  and  metering  runs.  A 
minor  application  of  this  product  is  for 
use  as  oil  and  gas  distribution  lines  for 
commercial  applications.  These 
applications  constitute  the  majority  of 
the  market  for  the  subject  seamless 
pipes.  However, 

A^106  pipes  may  be  used  in  some  boUer 
applications. 


The  scope  of  this  review  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 
produced  to  one  of  the  specificaticms 
listed  above,  regardless  of  application, 
and  whether  or  not  also  certified  to  a 
non-covered  specification.  Standard, 
line  and  pressure  applications  and  the 
above-listed  specifications  are  defining 
characteristics  of  the  scope  of  this 
review.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-335, 
ASTM  A-106,  ASTM  A-53,  or  API  5L 
standards  shall  be  covered  if  used  in  a 
standard,  line  or  pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192.  A-210, 
A-333.  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this  review. 

Specifically  excluded  from  this 
review  are  boiler  tubing  and  mechanical 
tubing,  if  such  products  are  not 
produced  to  ASTM  A-335.  ASTM  A- 
106.  ASTM  A-53  or  API  5L 
specifications  and  are  not  used  in 
standard,  line  or  pressure  applications. 
In  addition,  finished  and  unfinished  oil 
country  tubular  goods  (OCTG)  are 
excluded  from  the  scope  of  this  review, 
if  covered  by  the  scope  of  another 
antidumping  duty  order  bom  the  same 
country.  U  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  standard,  line  or  presstire 
applications.  Finally,  also  excluded 
boia  this  review  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  docimientation 
containing  relevant  information.  Our 
verification  results  are  ouUined  in  the 
verification  reports,  the  public  versions 
of  which  are  available  at  the  Department 
of  Commerce,  in  Central  Recon^  Unit 
(CRU),  Room  B099. 
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Transactions  Reviewed 

The  IDepartment  determined  the 
normal  value  (NV)  and  constructed 
export  price  (CEP)  of  each  sale  to  the 
first  unaffiliated  customer  in  the  United 
States  during  the  POR. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  "Scope  of  the 
Review"  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product  on  the 
basis  of  the  characteristics  listed  in 
Appendix  V  of  the  Department's 
antidumping  questionnaire. 

Fair  Value  Cinnpariflona 

To  determine  whether  sales  of  small 
diameter  circular  seamless  carbon  and 
alloy  steel  standard,  line  and  pressure 
pipe  by  Mannesmann  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  CEP  to  the  NV,  as 
described  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(2)  of  the  Act.  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transactions. 

Date  of  Sale 

The  Department's  current  policy  is 
normally  to  use  the  date  of  invoice  as 
recorded  in  the  exporter  or  producer's 
records  kept  in  the  ordinary  course  of 
business  as  the  date  of  sale.  However, 
we  may  use  a  date  other  than  the  date 
of  invoice  where  appropriate. 

For  Mannesmann 's  home-market 
sales,  the  company  reported  and  we 
used  invoice  date  (which  is  also 
shipment  date)  as  the  date  of  sale.  For 
Mannesmann's  U.S.  sales,  the  company 
reported  the  date  of  order  confirmation 
as  the  date  of  sale.  In  the  Department's 
September  18, 1996  questionnaire  to 
Mannesmann  at  Appendix  I,  the 
Department  stated  that  in  no  case  could 
the  date  of  sale  be  later  than  the  date  of 
shipment.  Because  the  date  of  shipment 
for  Mannesmann's  U.S.  sales  was  in  all 
cases  earlier  than  the  date  of  invoice 
(and  thus  not  reported  as  date  of  sale), 
we  have  used  the  shipment  date  of  U.S. 
sales  as  date  of  sale.  Since  there  can  be 
several  months  between  order 
confirmation  and  shipment,  using 
shipment  date  in  both  markets  puts 


home  market  and  U.S.  sales  on  the  same 
basis  for  date  of  sale. 

Constructed  Export  Price 

We  have  preliminarily  determined 
that  Maimesmann's  U.S.  sales  reported 
as  export  price  (EP)  sales  were  CEP 
sales.  Our  determination  is  based  on  the 
evidence  in  the  record  of  this  review 
establishing  that  U.S.  sales  were  made 
through  Maimesmann's  affiliated  sales 
agent,  MPS,  who,  as  shown  below,  was 
more  than  a  mere  conduit,  performing 
only  clerical  functions,  for  the 
producer/exporter. 

The  Department  determines  U.S.  sales 
through  aiffiliated  sales  agents  to  be  EP 
only  if:  (1)  The  merchandise  was 
shipped  direcUy  to  the  unaffiliated 
buyer,  without  being  introduced  into 
the  affiliated  selling  agent's  inventory; 
(2)  this  procedure  is  the  customary  sales 
chaimel  between  the  parties;  and  (3)  the 
affiliated  selling  agent  located  in  the 
United  States  acts  only  as  a  processor  of 
documentation  and  a  communication 
link  between  the  foreign  producer  and 
the  imaffiliated  buyer.  See,  e.g..  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
18390. 18389-18391  (April  15, 1997); 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  Fmm 
Germany.  61  FR  38166,  38174-5  (July 
23, 1996);  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  18547, 
18551  (April  26,  1996).  This  test  has 
been  approved  by  the  CIT.  Independent 
Radionic  Workers  of  America  v.  United 
States.  Slip  Op.  95-45  at  2-3  (OT  1995); 
PQ  Corp.  V.  United  States,  652  F.  Supp. 
724,  733-35  (CIT  1987). 

In  applying  the  first  two  criteria  to  the 
present  review,  we  found  that  for  the 
majority  of  sales,  the  merchandise  was 
shipped  directiy  to  the  ttnaffiliated  U.S. 
customer  without  being  introduced  into 
MPS's  inventory.  We  found  that  MPS 
occasionally  buys  for  its  own  inventory, 
but  we  did  not  find  any  subject 
merchandise  purchased  for  inventory 
during  the  POR.  In  addition,  several 
sales  were  warehoused  upon  arrival  in 
the  U.S.  when  the  original  customer 
canceled  its  order.  MPS  could  not  find 
a  new  customer  and  subsequentiy  sold 
the  merchandise  to  the  original 
customer.  The  Department  verified  that 
the  terms  of  sale  during  the  POR  were 
CIF,  duty  paid  to  a  port  of  entry  near  the 
customer's  plant,  and  that  MPS  did  not 
take  physical  possession  of  the 


shipment,  except  in  the  unusual 
instance  described  above. 

Concerning  the  third  criterion, 
however,  the  Department  has 
determined  that  MPS  did  act  as  more 
than  a  processor  of  sales  documents  and 
a  communications  link  between  the 
unaffiliated  U.S.  customer  and  MRW, 
the  producer  in  Germany.  Although  the 
MRW  participates  with  MPS  in 
meetings  with  U.S.  customers  once  or 
twice  a  year  and  claims  to  reserve  the 
right  to  approve  all  orders,  MPS 
negotiates  each  of  the  sales  with  the 
customers,  aiming  to  get  the  best  price 
the  market  will  allow.  MPS  admitted  it 
had  a  small  say  in  the  price  negotiated 
but  claimed  that  it  is  very  limited.  The 
Department  determined  that  MPS 
essentially  negotiates  all  sales.  We 
found  no  evidence  to  support 
Maimesmann's  claim  that  MRW 
approved  of  or  knew  of  the  final  prices 
on  individual  sales  to  U.S.  customers. 
To  the  contrary,  regardless  of  whether 
MRW  has  final  approval  rights,  the 
record  indicated  that  MPS  has 
significant  involvement  in  the  sales 
process.  Further,  while  MPS  admitted 
that  it  is  allowed  to  make  a  small  profit 
on  the  U.S.  sales,  we  found  the  price 
differential  between  the  price  from  the 
German  sales  agent  (Mannesmann 
Handel,  a  go-between  for  MRW  and 
MPS)  to  MPS  and  the  price  from  MPS 
to  the  customer  to  be  unexplained  by 
the  small  commissions  or  profits 
referenced  by  MPS  at  verification,  nor 
by  the  U.S.  duties  and  cash  deposits  on 
antidumping  duties,  which  MPS  pays  as 
importer  of  record  (see  Sales 
Verification  Report).  Therefore,  based 
on  an  analysis  of  all  the  facts,  we  find 
that  the  selling  activities  of  MPS  extend 
beyond  those  of  a  processor  of 
documents  or  a  communications  link. 

We  calculated  CEP  based  on  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  discounts,  foreign  inland  frei^t, 
international  fireight,  marine  insurance, 
other  transportation  expenses,  U.S. 
Customs  duties,  warranties,  credit 
expense,  and  other  selling  expenses  that 
were  associated  with  economic 
activities  occuiring  in  the  United  States. 
Finally,  we  made  an  adjustment  for  CEP 
profit  in  accordance  with  section 
772(d)(3)  of  die  Act. 

Based  on  our  verification  of 
Mannesmann's  sales  responses,  we 
made  adjustments  to  credit,  quantity, 
gross  unit  price,  shipment  date,  and 
sales  date  on  certain  sales,  and  we  also 
increased  other  transportation  expenses 
on  certain  sales  to  account  for 
unreported  unloading  expenses.  We  also 
rejected  as  unverifiable  reported  U.S. 


duty,  foreign  inland  freight  and 
international  freight.  Accordingly, 
pursuant  to  section  776(a)  of  the  Act,  we 
used  partial  facts  available.  For  U.S. 
duty  and  foreign  inland  freight,  we  used 
the  highest  reported  U.S.  duty  and 
foreign  inland  freight,  respectively,  on 
any  individual  U.S.  sale.  For  < 

international  freight,  we  added  the 
highest  differential  between  the  actual 
and  the  reported  international  freight 
(from  the  sales  examined  at  verification) 
to  reported  international  freight  on 
every  U.S.  sale. 

Mannesmann's  response  indicated 
that  U.S.  credit  expense  was  calculated 
using  the  U.S.  sales  agent's  interest  rate 
on  inter-company  loans  from  its  parent. 
We  compared  this  to  the  U.S.  prime 
rate.  Since  the  company  did  not  indicate 
that  it  has  external  borrowings  and  the 
prime  rate  was  always  higher  than  the 
inter-com[>any  rate,  we  recalculated 
credit  expense  using  the  U.S.  prime  rate. 

At  verification,  the  respondent 
indicated  that  it  had  not  reported  any 
U.S.  sales  of  ASTM  A-333  (although  it 
had  reported  home  market  sales  of  this 
specification)  to  the  Department  because 
it  believed  the  scope  definitively 
excluded  this  specification  (as  low 
temperature  service  steels).  We  note  that 
the  scope  discussion  indicates  A-333 
(along  with  several  other  specifications) 
is  covered  by  the  scope  of  this  review 
if  it  is  used  in  a  standard,  line,  or 
pressure  pipe  application.  The 
respondent  did  not  address  the 
a^lications  of  the  A-333  sales  during 
verification.  Therefore,  as  facts 
available,  we  are  assuming  all 
unreported  low  temperature  steel  sales 
(sourced  from  the  German  producer)  by 
MPS  to  be  A-333  and,  therefore,  subject 
merchandise.  We  summed  the  total 
quantity  of  these  sales  from  verification 
documents  and  applied  Mannesmann's 
rate  from  the  original  investigation  as 
facts  otherwise  available  [see  "Use  of 
Facts  Otherwise  Available"  section 
below). 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  countiy  was  sufficient 
to  permit  a  "fair"  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act. 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade,  at  the  same 


level  of  trade  as  the  export  price.  See 
"Level  of  Trade"  section  below. 

We  excluded  from  our  analysis 
negative  quantity  observations  reported 
in  the  database,  while  leaving  in  the 
database  the  positive  quantity 
observations  on  the  same  orders  with 
the  negative  quantity  observations.  We 
found  that  the  products  in  question 
would  not  likely  be  used  in  matching  to 
U.S.  sales.  We  also  excluded  frtim  our 
analysis  NV  sales  to  affiliated  home 
market  customers  where  the  weighted- 
average  sales  prices  to  the  affiliated 
ptuties  were  less  than  99.5  i}ercent  of 
the  weighted-average  sales  prices  to 
unaffiliated  parties.  See  Usinor  Sacilor 
V.  United  States,  872  F.  Supp.  1000. 
1004  (CIT  1994). 

On  May  5,  1997,  Mannesmann 
requested  to  be  excused  from  reporting 
all  "downstream  sales"  (sales  by 
affiliated  resellers  to  unaffiliated 
customers).  It  based  its  request  on  the 
fact  that  the  sales  to  the  affiliated 
resellers  would  pass  the  arm's-length 
test  or  would  not  be  used  in  the 
Departinent's  analysis.  On  May  14. 
1997,  the  Department  informed 
Mannesmann  that,  based  on 
Mannesmann's  portrayal  of  the 
information  submitted,  it  did  not  have 
to  report  downstream  sales  at  that  time. 
We  preliminarily  find  that  sales  to  one 
affiliated  reseller  pass  the  arm's-length 
test,  while  sales  to  the  other  affiliated 
resellers  do  not  pass  the  arm's-length 
test  but  would  not  be  used  for  matching 
purposes. 

Where  appropriate,  we  deducted 
credit  expenses,  warranties,  packing, 
and  certain  discounts,  and  we  added 
interest  revenue.  We  rejected  as 
unverifiable  inland  freight,  "other 
adjustments,"  and  certain  rebates  and 
discounts  (see  Sales  Verification 
Report).  We  denied  deductions  from  the 
reported  price  for  each  of  these  items. 

The  respondent  reported  credit 
expense  based  on  a  POR-average  days 
outstanding  for  receivables  (all 
customers)  on  all  sales  (including  non- 
subject  merchandise),  since  it  indicated 
that  it  could  only  manually  provide 
payment  date  information  on  all  sales. 
We  compared  this  overall  average  days 
of  outstanding  payment  to  the  actual 
days  payment  was  outstanding  on  the 
sales  examined  at  verification.  We 
found  the  actual  days  between  shipment 
and  payment  to  be  consistenUy  lower 
than  the  average  days  used.  Therefore, 
we  calculated  a  simple  average  days 
outstanding  using  actual  shipment  and 
payment  dates  from  the  sales  examined 
at  verification,  and  we  recalculated 
credit  expense  using  this  avera^  figure. 

We  foimd  that  respondent  paid 
commissions  in  the  home  market  on  the 


foreign  like  product  to  affiliated  parties. 
Since  there  is  no  benchmark  which  can 
be  used  to  determine  whether  affiliated 
party  commissions  are  arm's-length 
values  (i.e.,  the  producer  does  not  use 
an  unaffiliated  selling  agent  for  sales  of 
the  foreign  like  product),  we  have 
assumed  that  affiliated  party 
commissions  were  not  paid  on  an  arm's- 
length  basis.  As  a  result,  we  did  not 
make  a  circumstance-of-sale  adjustment 
for  affiliated  party  commissions  in  the 

home  market  

For  comparison  to  CEP,  we  increased 
NV  by  U.S.  packing  costs  in  accordance 
with  section  773(a)(6)(A)  of  the  Act.  We 
made  adjustments  to  NV  for  differences 
in  cost  attributable  to  differences  in 
physical  characteristics  of  the 
merchandise,  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act  and  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA,  to  the 
extent  practicable,  the  Department  will 
calculate  normal  values  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales  (either  EP  or  CEP).  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sales,  the  Department 
may  compare  sales  in  the  U.S.  and       <^ 
foreign  markets  at  different  levels  of     ' 
trade,  and  adjust  NV  if  appropriate.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  home  market.  When 
NV  is  based  on  CV,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
expenses,  and  profit 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  From 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17148. 17156  (April  9, 1997)  {"Cement 
From  Mexico"),  for  both  EP  and  CEP. 
the  relevant  transaction  for  the  level  of 
trade  analysis  is  the  sale  from  the 
exporter  to  the  importer.  While  the 
starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  EP  results 
in  a  price  that  woidd  have  been  chai^ged 
if  the  importer  had  not  been  affiliated. 
We  calculate  the  CEP  by  removing  from 
the  first  resale  to  an  independent  U.S. 
customer  the  expenses  specified  in 
section  772(d)  of  the  Act  and  the  profit 
associated  with  these  expenses.  'These 
expenses  represent  activities  undertaken 
by.  or  on  behalf  of.  the  affiliated  ^ 

importer.  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
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for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 

To  determine  whether  home  market 
sales  are  at  a  difierent  level  of  trade  than 
U.S.  stdes,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  the  good  being  sold 
by  the  producer  and  extends  to  the  sale 
to  the  final  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
luoks,  and  each  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  the  Uniteid  States, 
including  selling  functions,  class  of 
customer,  and  the  extent  and  level  of 
selling  expenses  for  each  claimed  level 
of  trade.  Customer  categories  such  as 
distributor,  retailer  or  end-user  are 
conuionly  used  by  respondents  to 
describe  level  of  trade,  but  without 
substantiation,  they  are  insufficient  to 
establish  that  a  claimed  level  of  trade  is 
valid.  An  analysis  of  the  chain  of 
distribution  and  of  the  selling  functions 
substantiates  or  invalidates  the  claimed 
customer  categorization  levels.  Different 
levels  of  trade  necessarily  involve 
difierences  in  selling  functions,  but 
difierences  in  selling  functions,  even 
substantial  ones,  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
trade.  Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment 
only  if  the  difference  in  level  of  trade 
affects  price  comparability.  We 
determine  any  effect  on  price 
comparability  by  examining  sales  at 
diffenrent  levels  of  trade  in  a  single 
market,  the  home  market.  Any  price 
effect  must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home  market  sales  used  for  comparison 
and  sales  at  the  equivalent  level  of  trade 
of  the  export  transaction.  See  Granular 
Polytetrafluorethylene  Resin  from  Italy: 
PreUminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
26283.  26285  (May  13. 1997)-,  Cement 
From  Mexico  at  17156.  To  quantify  the 
price  differences,  we  calculate  the 
difforence  in  the  average  of  the  net 
pfices  of  the  same  models  sold  at 
different  levels  of  trade.  We  use  the 
average  percentage  difference  between 
these  net  prices  to  adjust  NV  when  the 
level  of  trade  of  ^4V  is  different  from 
that  of  the  export  sale.  If  there  is  a 


pattern  of  no  price  differences,  then  the 
difference  in  level  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  is  necessary. 

Mannesmaim  sold  to  end-users  and 
distributors  in  the  U.S.  market  and  in 
the  home  market.  Mannesmann  claimed 
that  sales  to  end-users  and  distributors 
were  at  separate  levels  of  trade.  While 
Mannesmann's  questionnaire  response 
indicated  that  it  provided  higher  levels 
of  support  to  end-users  than  to 
distributors,  Mannesmann  did  not 
explain  what  distinguished  high  from 
low  support  or  supp<ut  these  claims  at 
verification.  At  verification,  when  asked 
about  levels  of  trade,  Mannesmann 
merely  provided  an  MWR  organization 
chart,  which  showed  that  there  was  a 
different  sales  group  for  sales  to  end- 
users  than  for  sales  to  distributors.  This 
chart  did  not  indicate  a  separate 
subdivision  for  U.S.  sales.  The 
respondent  provided  no  support  or 
information,  as  requested  in  the  sales 
verification  outline,  regarding 
difforences  in  selling  functions  for  sales 
to  end-users  versus  distributors  and 
between  sales  to  its  home  market 
customers  and  the  CEP  level  of  trade. 
Thus,  our  analysis  of  the  information  in 
this  case  leads  us  to  conclude  that  sales 
within  each  market  and  between 
markets  are  not  made  at  different  levels 
of  trade.  Accordingly,  we  preliminarily 
find  that  all  sales  in  the  home  market 
and  the  U.S.  market  are  made  at  the 
same  level  of  trade.  Therefore,  all  price 
comparisons  are  at  the  same  level  of 
trade  and  no  adjustment  pursuant  to 
section  773(a)(7)  is  warranted. 

Use  of  Facts  Otherwise  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  that  the  use  of  facts  available  is 
appropriate  for  certain  aspects  of 
Mannesmann's  response  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  above.  We  find 
that  we  were  unable  to  verify  certain 
information  and  that  the  respondent  did 
not  provide  the  information  necessary  to 
make  a  decision  on  whether  certain 
unreported  U.S.  sales  should  have  been 
reported  under  the  scope  of  this  review. 

Furthermore,  we  determine  that, 
pursuant  to  section  776(b)  of  the  Act,  it 
is  appropriate  to  make  an  inference 
adverse  to  the  interests  of  this  company 
because  it  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  in 
providing  the  Department  with 
information.  We  found  that 
Mannesmann  did  not  act  to  the  best  of 
its  abilify  by  not  providing  information 
on  the  uses  of  certain  U.S.  sales  (A-333 
sales).  Also,  Mannesmann  did  not 
provide  us  with  the  majority  of  sales 


trace  verification  packages  until  late  on 
the  final  day  of  the  home  market 
verification.  These  packages  did  not 
include  any  supporting  documentation 
for  numerous  adjustments  (as  discussed 
under  the  "Normal  Value"  section 
above).  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  In  this 
case,  as  described  above,  we  have  used 
as  facts  available  Mannesmann's  rate 
from  the  original  investigation,  which 
was  based  on  information  from  the 
petition.  Although  we  have  not  fully 
corroborated  this  information  in 
accordance  with  section  776  (c)  of  the 
Act.  we  will  do  so  for  the  final  results. 

Cost  of  ProductioB  Analysis 

Petitioners  alleged,  on  December  20, 
1996,  that  Mannesmann  sold  small 
diameter  circular  seamless  carbon  and 
alloy  steel  standard,  line  and  pressure 
pipe  in  the  home  market  at  prices  below 
cost  of  production  (COP).  Based  on  this 
allegation,  in  accordance  with  Section 
773(b)  of  the  Act,  the  Department 
determined,  on  January  31,  1997,  that  it 
had  reasonable  grouncU  to  believe  or 
suspect  that  Maimesmann  had  sold  the 
subject  merchandise  in  the  home  market 
at  prices  below  COP.  See  Letter  to 
Mannesmann  and  Decision 
Memorandum  (January  31,  1997).  We 
therefore  initiated  a  cost  investigation 
with  regard  to  Maimesmann  in  order  to 
determine  whether  the  respondent  made 
home-market  sales  at  prices  below  its 
CC^  within  the  meaning  of  section 
773(b)  of  the  Act.  Before  making  any  foir 
value  comparisons,  we  conducted  the 
COP  analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  respondent's  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  home  market 
selling,  general,  and  administrative 
expenses  (SG&A)  and  packing  costs  in 
accordance  with  section  773(bK3)  of  the 
Act.  Based  on  our  verification  of 
Maimesmann's  cost  response,  we 
adjusted  Mannesmann's  reported  COP 
to  reflect  certain  adjustments  to  cost  of 
manufacturing  and  interest  expense  as 
described  below.  We  also  have  denied  a 
claimed  start-up  adjustment  (as 
described  below)  and  used  reported 
costs  without  the  start-up  adjustment. 

1 .  Major  Inputs 

Mannesmann  purchased  the  majority 
of  its  major  inputs,  billet  rounds,  for 
seamless  pipe,  from  an  affiliated  party. 


Sections  773(f)(2)  and  (3)  of  the  Act 
specify  the  treatment  of  transactions 
between  affiliated  parties  for  purposes 
of  reporting  cost  data  (for  use  in 
determining  both  COP  and  CV)  to  the 
Department  Section  773(f)(2)  indicates 
that  the  Department  may  disregard  such 
transactions  if  the  amount  representing 
that  element  (the  transfer  price)  does  not 
fairly  reflect  the  amoimt  usually 
reflected  (typically  the  market  price)  in 
the  market  under  consideration  (where 
the  production  takes  place).  Under  these 
circumstances,  the  Department  may  rely 
on  the  market  price  to  value  inputs 
purchased  from  affiliated  parties. 

Section  773(f)(3)  indicates  that,  if 
transactions  between  affiliated  parties 
involve  a  major  input,  then  the 
Department  may  value  the  major  input 
based  on  the  COP  if  the  cost  is  greater 
than  the  amount  (higher  of  transfer  price 
or  market  price)  that  would  be 
determined  under  773(f)(2).  Section 
773(f)(3)  applies  if  the  Department  "has 
reasonable  grounds  to  believe  or  suspect 
that  an  amount  represented  as  the  v^ue 
of  such  input  is  less  than  the  COP  of 
such  input"  The  Department  generally 
finds  that  such  "reasonable  grounds" 
exist  where  it  has  initiated  a  COP 
investigation  of  the  subject 
merchandise. 

Because  a  COP  investigation  is  being 
conducted  in  this  case,  the  Department 
requested  in  its  supplemental  Section  D 
questionnaire  that  Mannesmann  provide 
cost  of  production  information  for  the 
billet  rounds.  That  cost  information  was 
provided  by  the  affiliated  party  and  was 
verified.  In  accordance  with  sections 
773(f)  (2)  and  (3),  wq  used  the  highest 
of  transfer  price,  cost  of  production  or 
market  value  to  value  the  billets.  To 
determine  the  market  value,  we 
compared  information  on  one  grade  of 
billets  which  was  obtained  from  both 
affiliated  and  unaffiliated  parties  during 
the  POR.  We  applied  the  percentage 
price  increase  paid  to  unaffiliated 
parties  to  affiliated  party  purchases  to 
reflect  market  value  (see  E)epartment's 
September  2,  1997  Analysis 
Memorandum). 

2.  Financial  (Interest)  Expense 

In  calculating  net  financial  expense  in 
its  response,  respondent  subtracted 
what  it  claimed  to  be  financial  income 
from  short-term  sources.  At  verification, 
however,  respondent  failed  to  provide 
support  that  the  income  was,  in  tiact 
short  term  in  nature  [see  Cost 
Verification  Report).  The  Department 
considers  financial  iiu:ome  from  long- 
term  investments  as  not  being  related  to 
the  production  activities  of  the  company 
and,  therefore,  does  not  allow  financial 
income  frtim  long-term  investments  as 


offsets  to  financial  expense  in 
calculating  COP  and  CV.  The 
Department  only  allows  financial 
expense  to  be  offset  by  interest  incmne 
from  short-term  sources  (i.e.,  working 
capital).  We  have  therefore  disallowed 
respondent's  claimed  offsets. 

3.  Start-Up  Costs 

Respondent  claimed  a  start-up 
adjustment  for  operations  at  the 
Zeithain  plant  during  the  first  half  of 
1996.  Specifically,  these  start-up 
operations  were  associated  with  the 
complete  rebuilding  and  modernization 
of  certain  production  equipment 
Respondent  claims  that  it  is  eligible  for 
this  adjustment  because  the  project 
represented  a  major  change  in  the 
production  process  and  because  output 
was  adversely  affected  by  the  start-up 
operations  in  a  manner  imrelated  to  the 
pressures  of  market  demand  and 
seasonal  factors. 

Under  section  773(f)(l)(C)(ii)  of  the 
Act,  Commerce  may  make  an 
adjustment  for  start-up  costs  only  if  the 
following  two  conditions  are  satisfied: 
(1)  A  company  is  using  new  production 
facilities  or  producing  a  new  product 
that  requires  substantial  additional 
investment,  and  (2)  production  levels 
are  limited  by  technical  factors 
associated  with  the  initial  phase  of 
commercial  production. 

The  SAA  at  166  states  that  "new 
production  facilities"  includes  the 
substantially  complete  retooling  of  an 
existing  plant.  Substantially  complete 
retooling  involves  the  replacement  of 
nearly  all  production  machinery  or  the 
equivalent  rebuilding  of  existing 
machinery.  The  production  machinery 
which  was  replaced  represents  only  one 
process  in  multiple  processes  according 
to  Maimesmann's  internal 
documentation  describing  the 
production  process  [see  Department's 
September  2, 1997  Analysis 
Memorandum).  Thus,  it  does  not  meet 
the  requirement  that  nearly  all 
production  machinery  be  replaced,  and 
does  not  represent  a  substantial  portion 
of  the  overall  assets  in  the  fecilify. 

Furthermore,  Mannesmann  did  not 
demonstrate  that  production  levels  were 
limited  by  technical  factors  associated 
with  the  initial  phase  of  commercial 
production.  Company  records  indicate 
that  production  and  manufacturing 
activity  levels  were  substantially  the 
same  during  the  January  to  Jime  1995 
time  period  as  during  the  alleged  start- 
up period  of  Janiiaiy  to  Jime  1996. 

Accordingly,  we  reject  Mannesmann's 
claim  for  a  start-up  adjustment  because 
it  did  not  demonstrate  that  they  were 
using  new  production  facilities, 
including  substantially  complete 


retooling;  nor  did  they  demonstrate  that 
production  levels  were  limited  by 
technical  factors  associated  with  the 
initial  plhse  of  commercial  production. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondent's  weighted- 
average  COP,  as  adjusted  (see  above),  ffa 
the  period  January  1, 1995  to  July  31, 
1996.  We  compared  the  weighted- 
average  COP  figures  to  home  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act 
In  determining  whether  to  disregard 
home-market  sales  made  at  prices  below 
the  COP,  we  examined  whether  (1) 
Within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  such  sales  were  made 
at  prices  which  permitted  the  recovery 
of  all  costs  withLa  a  reasonable  period 
of  time.  On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates,  and  discoimts. 

CReaultsofCQPTest 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of 
Mannesmann's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  qiiantities."  Where  20  ' 
percent  or  more  of  respondent's  sales  of 
a  given  product  during  the  POR  were  at 
prices  less  than  the  COP,  we  determined 
such  sales  to  have  been  made  in 
"substantial  quantities"  within  an 
extended  period  of  time  in  accordance 
vrith  section  773(bK2)(B)  of  the  Act  We 
also  determined  that  such  sales  were 
also  not  made  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act  and 
therefore,  we  disregarded  the  below-cost 
sales.  Where  all  contemporaneous  sales 
of  a  specific  comparison  product  were  at 
prices  below  the  COP,  we  calculated  NV 
based  on  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  Mannesmann's  cost  of  materials, 
&brication,  SG&A,  U.S.  packing  costs, 
and  interest  expenses  as  reported  and  a 
calculated  profit.  As  noted  above,  we     . 
recalculated  Mannesmann's  cost  of 
manufacturing,  SG&A,  and  interest 
expense  t>ased  on  our  verification 
results.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act.  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
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ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  ciurency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 


New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
ciurencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 


average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  for 
the  daily  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufacturer/exportef 


Mannesmannroehren-Wefke  AG 


Period 


1/27/95-7/31/96 


Margin 
(percent) 


28.69 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
bom  interested  parties  may  be 
submitted  not  later  than  30  da^s  after 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  issues  raised  in  those  briefs, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication  of  this  notice. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  antidimiping  duty 
review  for  all  shipments  of  small 
diameter  circular  se<iiiiless  carbon  and 
alloy  steel  standard,  line  and  pressure 
pipe,  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)  of  the  Tariff  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  review;  (2)  for  exporters 
not  covered  in  this  review,  but  covered 
in  the  LTFV  investigation  or  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  57.72 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effiect  until  publication 


of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administraHve  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 

Dated:  September  2, 1997. 
Robert  S.  1  sBiwis, 
Assistant  SecnUuyfor  Import 
Administration. 

[FR  Doc.  97-23856  Filed  9-6-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-688-054,  A-688-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  l.ess  in 
Outside  Diameter,  and  Components 
Ttiereof,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Reviews. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  one  respondent,  the 
Department  of  Commerce  (the 


Department)  is  conducting 
administrative  reviews  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  tTRBs)  and  parts  thereof, 
finished  and  unfinished,  fitim  Japan  (A- 
588-604),  and  of  the  antidumping 
finding  on  TRBs,  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  bom  Japan  (A-588-054).  The 
review  of  the  A-588-054  finding  covers 
two  manufacturers/exporters  and  two 
resellers/exporters  of  the  subject 
merchandise  to  the  United  States  during 
the  period  October  1, 1995  through 
September  30, 1996.  The  review  of  the 
A-588-604  order  covers  three 
manufactiu^rs/exporters  and  two 
resellers/exporters,  and  the  period 
October  1, 1995  through  September  30, ' 
1996. 

We  preliminarily  determine  that  sales 
of  TRBs  have  been  made  below  the 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  reviews,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  United  States  price 
and  the  NV.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argimient  in  these  proceedings  are 
requested  to  submit  with  the  argiunent 
(1)  a  statement  of  the  issues  and  (2)  A 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  September  9, 1997. 
R>R  FURTHER  INFORMATION  CONTACT: 
Charles  Ranado,  Stephanie  Arthur,  or 
Valerie  Owenby,  AD/CVD  Enforcement, 
Group  in.  Import  Administration, 
International  Trade  Administration, 
U.S.  Defiartment  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-3518,  6312,  or  0145.  respectively. 
APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  effisctive  January  1, 1995,  the 


effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  are  to 
the  Department's  regulations,  19  CFR 
part  353  (1997J. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  18, 1976,  the  Treasury 
Department  published  in  the  Federal 
Register  (41  FR  34974)  the  antidumping 
finding  on  TRBs  from  Japan,  and  on 
October  6, 1987,  the  Department 
published  the  antidumping  duty  order 
on  TRBs  from  Japan  (52  FR  37352).  On 
October  1. 1996,  the  Department 
published  the  notice  of  "Opportunity  to 
Request  Administrative  Review"  for 
both  TRBs  cases  covering  the  period 
October  1,  1995  through  September  30, 
1996  (61  FR  51529). 

In  accordance  with  19  CFR  353.22 
(a)(1),  on  October  31, 1996,  the 
petitioner,  the  Timken  Company 
(Timken),  requested  that  we  conduct  a 
review  of  Fuji  Heavy  Industries  (Fuji), 
Koyo  Seiko  Co.,  Ltd.  (Koyo),  MC 
International  (MC),  and  NSK  Ltd.  (NSK) 
in  both  the  A-588-054  and  A-588-604 
cases.  In  addition,  Timken  requested 
that  we  conduct  a  review  of  NTN 
Corporation  (NTN)  in  the  A-58&-604 
TRBs  case.  On  October  28, 1996.  NSK 
requested  that  we  conduct  a  review  of 
its  sales  in  both  TRBs  cases.  On 
November  15, 1996,  we  published  in  the 
Federal  Register  a  notice  of  initiation  of 
these  antidumping  duty  administrative 
reviews  covering  the  period  October  1, 
1995  through  September  30, 1996  (61 
FR  58513). 

Because  it  was  not  practicable  to 
complete  these  reviews  within  the 
normal  time  frame,  on  March  5. 1997. 
we  published  in  the  Federal  Register 
our  notice  of  the  extension  of  the  time 
limits  for  both  the  A-588-054  and  A- 
588-604  1994-95  reviews  (62  FR 
10025).  As  a  result  of  this  extension,  we 
extended  the  deadline  for  these 
preliminary  results  to  September  2, 
1997. 

Scope  of  the  Reviews 

Imports  covered  by  the  A-588-054 
finding  are  sales  or  entries  of  TRBs,  four 
inches  or  less  in  outside  diameter  when 
assembled,  including  inner  race  or  cone 
assemblies  and  outer  races  or  cups,  sold 
either  as  a  unit  or  separately.  This 
merchandise  is  classified  under 
Harmonized  Tariff  Schedule  (HTS)  item 
niunbers  8482.20.00  and  8482.99.30. 

Imports  covered  by  the  A-588-604 
order  include  TRBs  and  parts  thereof, 
finished  and  unfinished,  which  are 
flange,  take-up  cartridge,  and  hanger 


units  incorporating  TRBs,  and  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the 
A-588-054  finding  are  not  included 
within  the  scope  of  the  A-588-604 
order,  except  those  manufactured  by 
NTN.  This  merchandise  is  currenUy 
classifiable  imder  HTS  item  numbers 
8482.99.30,  8483.20.40,  8482.20.20. 
8483.20.80,  8482.91.00,  8483.30.80, 
8483.90.20,  8483.90.30,  and  8483.90.60. 
The  HTS  item  numbers  listed  above  for 
both  the  A-588-054  finding  and  the  A- 
586-604  order  are  provided  for 
convenience  and  Customs  purposes. 
The  written  descriptions  remain 
dispositive. 

line  period  for  each  review  is  October 
1, 1995  through  September  30, 1996. 
The  review  of  the  A-588-054  finding 
covers  TRBs  sales  by  two 
manufacturers/exporters  (Koyo  and 
NSK)  and  two  resellers/exporters  (Fuji 
and  MC).  The  review  of  the  A-588-604 
order  covers  TRBs  sales  by  three 
manufacturers/exporters  (Koyo.  NTN. 
and  NSK)  and  two  resellers/exporters 
(Fuji  and  MC). 

No  Shipments 

Fuji  and  MC  made  no  shipments  of 
A-588-604  merchandise  during  the 
period  of  review  (POR).  In  addition, 
neither  Fuji  nor  MC  was  a  party  to  the 
A-586-604  less-than-fair-value  (LTFV) 
investigation  and  neither  of  these  firms 
has  been  assigned  rates  from  any  prior 
segment  of  this  proceeding.  Because 
Fuji's  and  MC's  shipments  have  never 
been  reviewed  individually,  we  have 
not  assigned  a  rate  to  either  firm  for  the 
A-588-604  case,  ff  Fuji  or  MC  begins 
shipping  merchandise  subject  to  the  A- 
588-604  order  at  some  futine  date,  the 
entries  will  be  subject  to  cash  deposit 
rates  attributable  to  the  manu&cturer(s} 
of  the  subject  merchandise. 

Duty  Absorption 

On  December  11. 1996,  Timken 
requested  that  the  Department 
determine,  with  respect  to  all 
respondents,  whether  antidumping 
duties  had  been  absorbed  during  the 
POR.  Section  751(a)(4)  of  the  Act 
provides  for  the  Department,  if 
requested,  to  determine  during  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter.  The  Department's  interim 
regulations  do  not  address  this 
provision  of  the  Tariff  Act 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Tariff  Act, 
i.e.,  orders  in  effect  as  of  January  1, 


1995,  §351.213(j)(2)  of  the  Department's 
new  antidumping  regulations  provides 
that  the  Department  will  make  a  duty- 
absorption  determination,  if  requested, 
for  any  administrative  review  initiated 
in  1996  or  1998.  See  62  FR  27394  (May 
19.  1997).  Because  the  finding  and  order 
on  TRBs  have  been  in  effect  since  1976 
and  1987,  respectively,  they  are 
transition  orders  in  accordance  with 
section  751(c)(6)(C)  of  the  Tariff  Act 
(See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.;  Preliminary 
Results  of  Antidumping  Administrative 
Review.  62  FR  31568  (June  10,  1997). 
The  preamble  to  the  new  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year  (62  FR 
27317,  May  19,  1997).  This  approach 
ensiues  that  interested  parties  will  have 
the  opportunity  to  request  a  duty- 
absorption  determination  prior  to  the 
time  for  simset  review  of  the  order 
under  section  751(c)  of  the  Act  on 
entries  for  which  the  second  and  fourth 
years  following  an  order  have  already 
passed.  Since  these  reviews  were 
initiated  in  1996,  and  a  request  was 
made  for  a  determination,  we  are 
making  duty-absorption  determinations 
as  part  of  these  administrative  reviews. 

'The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  these  cases,  NTN,  Koyo, 
NSK,  and  Fuji  sold  through  importers 
that  are  affiliated  within  the  meaning  of 
section  751(a)(4)  of  the  Act 
Furthermore,  we  have  preliminarily 
determined  that  each  firm  listed  below 
has  margins  on  the  noted  percentage  of 
its  U.S.  sales: 


Manufacturer/Exporter/Reseiler 


For  the  A-588-054  Case: 
KoyoSeio  

Fm* ™ 

NSK  

For  the  A-588-604  Case: 

Koyo  Seiko  

Fifli'  

NTN 


Pe 

of  U.S.  aflHH 
ates'  sales 

with  dump- 
ing margins 


13.11 

4.45 

22.78 

97.26 

56!S 
64.47 


■  No  Shipments  or  sales  subject  to  this  re- 
view. 

In  the  case  of  Koyo,  the  firm  did  not 
respond  to  our  request  for  further- 
manufactuxing  information  and  we 
determined  the  dumping  margins  for 
these  further-manufactured  sales  on  the 


47454  Federal  Register  /  Vol.  62.  No.  174  /  Tuesday,  September  9.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  174  /  Tuesday,  September  9,  1997  /  Notices  47455 


basis  of  adverse  facts  available.  Lacking 
other  information,  we  find  duty 
absorption  on  all  such  sales  of  further- 
processed  TRBs.  {See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et.  al;  Preliminary  Results  of 
Antidumping  Administrative  Review.  62 
FR  31568  (June  10,  1997).]  Where 
Koyo's  margins  were  not  determined  on 
the  basis  of  adverse  facts  available  (i.e.. 
for  non-further-manufactured  sales),  we 
must  presume  that  duties  will  be 
absorbed  for  those  sales  which  were 
dumped. 

With  respect  to  other  respondents 
with  affiliated  importers  (NSK,  NTN, 
and  Fuji),  for  which  we  did  not  apply 
adverse  facts  available,  we  must 
presume  that  the  duties  will  be  absorbed 
for  those  sales  which  were  dumped. 
(See  Antifriction  Bebrings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et.  al.;  Preliminary 
Results  of  Antidumping  Administrative 
Review.  62  FR  31568  (June  10.  1997).) 
Our  duty-absorption  presumptions  can 
be  rebutted  with  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  However,  there  is  no  such 
evidence  on  the  record.  Under  these 
circumstances,  we  preliminarily  find 
that  antidumping  duties  have  been 
absorbed  by  Koyo,  NTN.  NSK,  and  Fuji 
on  the  percentages  of  U.S.  sales 
indicated.  If  interested  parties  wish  to 
submit  evidence  that  the  unaffiliated 
purchasers  in  the  United  States  will  pay 
the  ultimately  assessed  duties,  they 
must  do  so  no  later  than  15  days  after 
publication  of  these  preliminary  results. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act.  we  verified  information 
provided  by  certain  respondents,  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufactiu^r's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  docimientation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Use  of  Facts  Available 

In  accordance  with  section  776(a)  of 
the  Act,  in  these  preliminary  results  we 
have  found  it  necessary  to  use  partial 
facts  available  in  those  instances  where 
a  respondent  did  not  provide  us  with 
certain  information  necessary  to 
conduct  our  analysis.  This  occurred 
with  respect  to  certain  model-match  and 
constructed  value  (CV)  information 
omitted  from  MC's  response  and  certain 
sales  and  cost  information  Koyo 


declined  to  report  for  its  sales  of  U.S. 
further-manufactured  merchandise 
subject  to  the  A-588-604  order. 

MC's  questionnaire  response 
contained  only  limited  model  match 
information,  which  prevented  us  bora 
finding  contemporaneous  sales  of  the 
foreign  like  product  for  comparison  to  a 
small  number  of  U.S.  sales  of  subject 
merchandise.  As  a  result  of  MC's  failure 
to  provide  certain  information  necessary 
for  our  determination,  in  accordance 
with  section  776(a)  of  the  Act.  we  have 
resorted  to  facts  available.  Because  MC 
was  not  afforded  the  opportunity  to 
remedy  or  explain  its  deficiencies  in 
accordance  with  section  782(d)  of  the 
Act,  for  these  preliminary  results,  as 
partial  facts  available,  we  have  applied 
to  each  unmatched  U.S.  sale  a 
percentage  dumping  margin  equal  to  the 
overall  weighted-average  percentage 
margin  we  calculated  for  those  U.S. 
transactions  reported  by  MC  for  which 
we  were  able  to  calculate  a  margin. 
However,  for  our  final  results,  we  will 
provide  MC  with  an  opportunity  to 
remedy  or  explain  its  deficiencies  in 
accordance  with  section  782(d)  of  the 
Act. 

On  January  28. 1997,  Koyo  wrote  to 
the  Department  requesting  a 
determination  that  it  not  be  required  to 
submit  a  response  to  Section  E  of  our 
questionnaire  regarding  its  U.S.  further- 
manufactured  sales.  We  informed  Koyo 
in  a  letter  dated  February  18.  1997,  that 
it  was  not  required  at  that  time  to 
supply  further-manufacturing  data,  but 
that  we  may  require  such  information  at 
a  later  date  based  on  additional  analysis 
of  the  company's  response.  After  further 
review  of  Koyo's  response,  we 
concluded  that  we  woidd  require  more 
information  concerning  its  U.S.  further- 
manufactured  sales,  and  notified  Koyo 
on  April  10, 1997.  that  we  required  a 
response  to  Section  E  of  our 
questionnaire  by  May  1, 1997.  In 
response  to  Koyo's  April  29,  1997, 
request,  we  subsequently  extended  the 
response  deadline  until  June  9, 1997. 
However,  Koyo  telephonically  notified 
us  on  June  9  and  in  a  letter  dated  Jime 
10,  1997,  that  it  would  not  file  a  further- 
manufacturing  response.  As  a  result  of 
Koyo's  refusal  to  file  a  further- 
manufactiiring  response,  the 
Department  lacks  data  necessary  for  its 
analysis.  Therefore,  in  accordance  with 
section  776(a)  of  the  Act.  we  resorted  to 
the  use  of  facts  otherwise  available  in 
the  absence  of  the  necessary  further- 
manufacturing  data  Koyo  failed  to 
provide.  The  Department  is  authorized, 
under  section  776(b)  of  the  Act,  to  use 
an  inference  that  is  adverse  to  the 
interest  of  a  party  if  we  find  that  the 
party  has  failed  to  cooperate  by  not 


acting  to  the  best  of  its  ability  to  comply 
with  our  request  for  information.  By 
refusing  our  information  request,  Koyo 
failed  to  act  to  the  best  of  its  ability  in 
declining  to  provide  the  data  we 
requested.  As  a  result,  in  accordance 
with  section  776(b)  of  the  Act.  we 
determined  that  it  is  appropriate  to 
make  an  adverse  inference  with  respect 
to  Koyo,  and  have  used  the  highest  rate 
calculated  for  Koyo  in  any  prior 
segment  of  the  A-588-604  proceeding 
as  partial  adverse  facts  available,  which 
is  secondary  information  within  the 
meaning  of  section  776(c)  of  the  Act. 

Sklion  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  as  facts  available  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  lised  has 
probative  value  (See  HJl.  Doc.  316.  Vol. 
1, 103d  Cong.,  2d  sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  Irrelevant.  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin  [see  Fresh  Cut  Flowers  from 
Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  60  FR  49567  (February  22, 
1996),  where  we  disregarded  die  highest 
margin  in  the  case  as  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  residting  in  an 
extremely  high  margin). 

For  these  preliminary  results,  we  have 
examined  the  history  of  the  A-588-604 
case  and  have  determined  that  36.21 
percent,  the  rate  we  calculated  for  Koyo 
in  the  less-than-fair-value 


determination,  is  the  highest  calculated 
rate  for  Koyo  in  any  prior  segment  of  the 
A-588-604  order  (see  Amendment  to 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value  and  Amendment  to 
Antidumping  Duty  Order;  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from  Japan. 
52  FR  47955  (December  17,  1987)).  In 
addition,  we  have  examined  the 
circumstances  surrounding  the 
calculation  of  this  rate  and  have 
determined  that  there  is  no  reliable 
evidence  on  the  records  for  the  reviews 
in  which  this  rate  was  calculated  which 
indicates  that  this  margin  is  irrelevant 
or  inappropriate.  As  a  result,  for  these 
preliminary  results  we  have  applied,  as 
adverse  facts  available,  a  margin  of 
36.21  percent  to  Koyo's  further- 
manufactured  U.S.  sales. 

Export  Price  and  Constructed  Export 
Price 

Because  all  of  Koyo's  and  NSK's  sales 
and  certain  of  Fuji's  and  NTN's  sales  of 
subject  merchandise  were  first  sold  to 
unaffiliated  purchasers  after  importation 
into  the  United  States,  in  calcidating 
U.S.  price  we  used  constructed  ex{>ort 
price  (CEP)  for  all  of  Koyo's  and  NSK's 
sales  and  certain  of  Fuji's  and  NTN's 
sales,  as  defined  in  section  772(b)  of  the 
Act  We  based  CEP  on  the  packed, 
delivered  price  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  discounts,  billing  adjustments, 
freight  tdlowances.  and  rebates. 
Pursuant  to  section  772(c)(2)(A)  of  the 
Act.  we  reduced  this  price  for 
movement  expenses  Qapanese  pre-sale 
inland  freight,  Japanese  post-sale  inland 
freight,  international  air  and/or  ocean 
freight,  marine  insurance.  Japanese 
brokerage  and  handling.  U.S.  inland 
freight  from  the  port  to  the  warehouse, 
U.S.  inland  freight  frttm  the  warehouse 
to  the  customer,  U.S.  duty,  and  U.S. 
brokerage  and  handling).  We  also 
reduced  the  price,  where  applicable,  by 
an  amount  for  the  following  expenses 
incurred  in  the  selling  of  the 
merchandise  in  the  United  States 
pursuant  to  section  772(d)(1): 
Commissions  to  unaffiliated  parties, 
U.S.  credit,  payments  to  third  parties, 
U.S.  repacking  Expenses,  and  indirect 
selling  expenses  (which  included, 
where  applicable,  inventory  carrying 
costs,  indirect  warehouse  expenses, 
indirect  advertising  expenses,  indirect 
technical  services  expenses,  pre-sale 
warehousing  expenses,  and  other  U.S.- 
incurred  indirect  selling  expenses). 
Finally,  pursuant  to  section  772(d)(3)  of 
the  Act,  we  further  reduced  U.S.  price 
by  an  amount  for  profit  to  arrive  at  CEP. 


Koyo  originally  claimed  an  offsetting 
adjustment  to  its  U.S.  indirect  selling 
expenses  for  interest  incurred  when 
financing  cash  deposits,  but  during 
verification  retracted  its  claim.  NTN 
also  claimed  an  offsetting  adjustment  to 
U.S.  indirect  selling  expenses  to  accoimt 
for  the  cost  of  financing  cash  deposits 
during  the  POR.  In  past  reviews  we  have 
accepted  such  an  adjustment,  mainly  to 
account  for  the  opportunity  cost 
associated  with  making  a  deposit  (i.e., 
the  cost  of  having  money  unavailable  for 
a  period  of  time).  However,  we  have 
preliminarily  determined  to  change  our 
practice  of  accepting  such  an 
adjustment. 

We  are  not  convinced  that  there  are 
such  opportunity  costs  associated  with 
paying  deposits.  Moreover,  while  it  may 
be  true  that  importers  sometimes  incur 
an  expense  if  they  borrow  money  in 
order  to  pay  antidumping  duty  cash 
deposits,  it  is  a  fundamental  principle 
that  money  is  fungible.  If  an  importer 
acquires  a  loan  to  cover  one  operating 
cost,  that  may  simply  mean  that  it  will 
not  be  necessary  to  borrow  money  to 
cover  a  different  operating  cost.  We  find 
that  the  calculation  of  the  dumping 
margin  should  not  vary  depending  on 
whether  a  party  has  funds  available  to 
pay  cash  deposits  or  requires  additional 
funds  in  the  form  of  loans. 

Therefore,  we  find  that  an  adjustment 
to  indirect  selling  expenses  where 
parties  have  claimed  financing  costs  is 
inappropriate  and  we  have  denied  such 
adjustments  for  the  preliminary  residts 
of  these  reviews  (see  Antifriction 
Bearing  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et.  al.;  Preliminary  Results  of 
Antidumping  Administrative  Review.  62 
FR  31568  (June  10.  1997)). 

Because  certain  of  Fuji's  and  NTN's 
sales  of  subject  merchandise,  and  all  of 
MC's  sales  of  subject  merchandise,  were 
made  to  unaffiliated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  the  constructed 
export  price  methodology  was  not 
indicated  by  the  facts  of  retJord,  in 
accordance  with  section  772(a)  of  the 
Act,  we  used  export  price  (EP)  for  these 
sales.  We  calculated  EP  as  the  packed, 
delivered  price  to  unaffiliated 
purchasers  in  the  United  States.  In 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  we  reduced  this  price,  where 
applicable,  by  Japanese  pre-sale  iidand 
freight,  Japanese  post-sale  inland 
freight,  international  air  and/or  ocean 
freight,  marine  insurance,  Japanese 
brokerage  and  handling,  U.S.  brokerage 
and  handling,  U.S.  duty,  and  U.S. 
inland  freight. 

Where  appropriate,  in  accordance 
with  section  772(d)(2)  of  the  Act,  the 


Department  also  deducts  from  CEP  the 
cost  of  any  further  manufacture  or 
assembly  in  the  United  States,  except 
where  the  special  rule  provided  in 
section  772(e)  of  the  Act  is  applied. 
Section  772(e)  of  the  Act  provides  that, 
where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  CEP.  See  Sections  772(e)(1) 
and  (2)  of  the  Act 

In  judging  whether  the  use  of 
identical  or  other  subject  merchandise  is 
appropriate,  the  Department  must 
consider  several  factors,  including 
whether  it  is  more  appropriate  to  use 
another  "reasonable  basis."  Under  some 
circumstances,  we  may  use  the  standard 
methodology  as  a  reasonable  alternative 
to  the  methods  described  in  paragraphs 
772(e)(1)  and  (2)  of  the  Act  In  decicUng 
whether  it  is  more  appropriate  to  use 
the  standard  methodology  we  have 
considered  and  weighed  the  burden  to 
the  Department  of  applying  the  standard 
methodology  as  a  reasonaole  alternative 
and  the  extent  to  which  application  of 
the  standard  methodology  will  lead  to 
more  accurate  results.  The  burden  of 
using  the  standard  methodology  may 
vary  from  case  to  case  depending  on 
factors  such  as  the  nature  of  the  further- 
manufacturing  process  and  the  finished 
products.  The  increased  accuracy 
gained  by  applying  the  standard 
methodology  vvill  vary  significantly 
itom  case  to  case,  depending  upon  such 
factors  as  the  amount  of  value  added  in 
the  United  States  and  the  proportion  of 
total  U.S.  sales  that  involve  further 
manufacturing.  In  cases  where  the 
burden  is  high,  it  is  more  likely  that  the 
Department  will  determine  that 
potential  gains  in  accuracy  do  not 
outweigh  the  burden  of  applying  the 
standard  methodology.  Thus,  the 
Department  will  likely  determine  that 
application  of  the  standard  methodology 
is  not  more  appropriate  than  application 
of  paragraphs  772(e)(1)  and  (2),  or  some 
other  reasonable  alternative 
methodology.  By  contrast,  if  the  bxuden 
is  relatively  low  and  there  is  reason  to 
believe  the  standard  methodology  is 
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likely  to  be  more  accurate,  the 
Department  is  more  likely  to  determine 
that  it  is  nof  Appropriate  to  apply  the 
methods  described  in  paragraphs 
772(e)(1)  or  (2)  in  lieu  of  the  standard 
methodology. 

Fuji's  two  U.S.  affiliates,  Subaru  of 
America  (SOA)  and  Subaru-Isuzu 
Automotive  (SIA),  both  imported  TRBs 
into  the  United  States  which  were  first 
purchased  by  Fuji  from  Japanese 
producers  in  Japan.  While  SOA 
imported  TRBs  during  the  review  period 
for  the  sole  purpose  of  reselling  the 
bearings  as  replacement  parts  for  Subaru 
automobiles  in  the  United  States,  SIA 
imported  TRBs  for  the  sole  purpose  of 
using  them  in  its  production  of  Subaru 
automobiles  in  the  United  .Stales,  the 
final  product  sold  by  SIA  to  the  first 
unaffiliated  customer  in  the  United 
States 

To  determine  whether  the  value 
added  in  the  United  States  by  SIA  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
diffierences  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
U.S.  customer  for  the  final  merchandise 
sold  (the  automobiles)  and  the  averages 
of  the  prices  paid  for  the  subject 
merchandise  (the  imported  TRBs)  by  the 
affiliated  party.  Based  on  this  analysis 
and  information  on  the  record,  we 
determined  that  the  value  of  the  TRBs 
further  processed  by  SIA  in  the  United 
States  was  a  minuscule  amount  of  the 
price  charged  by  SIA  to  the  first 
unaffiliated  ci^tomer  for  the 
automobiles  it  sold  in  the  United  States. 
Therefore,  we  determined  that  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise. 

Next,  we  examined  whether  sales  of 
non-further-manufactured  merchandise 
were  made  in  sufficient  quantity.  They 
were.  Finally,  we  considered  whether  it 
would  be  appropriate  to  apply 
alternatives  provided  in  paragraphs 
772(e)  (1)  and  (2)  of  the  Act  with  respect 
to  those  TRBs  imported  by  SIA.  As 
indicated  above,  because  SIA  further 
manufactures  TRBs  into  finished 
automobiles,  the  value  of  the  imported 
TRBs  is  a  miniscule  amount  of  the  price 
SIA  charges  for  the  finished  automobile 
and,  therefore,  also  a  miniscule  amount 
of  the  value  added  by  SLA  to  the 
imported  TRBs.  In  light  of  this,  a 
calculation  of  the  diunping  margins  for 
TRBs  imported  by  SLA  using  our 
standard  methodology  would  require 
the  actual  calculation  of  the  enormous 
value  added  by  SIA  and  the  deduction 
of  these  costs,  plus  an  apportioned 
profit,  finm  the  price  charged  by  SLA  for 
a  finished  automobile.  Not  only  would 
such  a  calculation  be  overwhelmingly 


burdensome  to  the  Department,  but  the 
extent  and  complexity  of  the  calculation 
would  most  likely  generate  inaccurate 
results.  The  legislativeJiistory  of  the 
URAA  and  the  SAA  make  it  clear  that 
the  special  rule  provision  is  intended  to 
reduce  just  such  a  burden  on  the 
Department  Given  this,  along  with  the 
relatively  low  proportion  of  Fuji's 
further-manufactirred  U.S.  merchandise 
to  its  non-further-manufactured  U.S. 
merchandise,  we  have  preliminarily 
determined  that  it  is  appropriate  to 
apply  the  altenfltives  under  paragraphs 
772(e)(1)  and  (2)  with  respect  to  SLA's 
imports  of  TRBs.  Therefore,  in 
accordance  with  section  772(e)  of  the 
Act,  for  the  purpose  of  determining 
dumping  margins  for  the  TRBs  entered 
by  SLA  and  used  in  the  production  of 
automobiles,  we  have  used  the 
weighted-average  dumping  margins  we 
calculated  on  ssJes  of  identical  or  other 
subject  merchandise  sold  by  SOA  as 
replacement  TRBs  to  unaffiliated 
persons  in  the  United  States. 

NTN  and  Koyo  also  imported  subject 
merchandise  (TRBs  parts)  which  was 
further  processed  in  the  United  States. 
However,  both  companies  further 
manufactiu^d  the  imported  scope 
merchandise  into  merchandise  of  the 
same  class  or  kind  as  merchandise 
within  the  scope  of  the  A-588-604 
order  and  A-588-054  finding  (finished 
TRBs).  Based  on  information  provided 
by  both  firms,  we  first  determined 
whether  the  value  added  in  the  United 
States  was  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise. 
We  estimated  the  value  added  based  on 
the  differences  between  the  averages  of 
the  prices  charged  to  the  first 
unaffiliated  U.S.  customer  for  the  final 
merchandise  sold  (finished  TRBs)  and 
the  averages  of  the  prices  paid  for  the 
subject  merchandise  (imported  TRBs 
parts)  by  the  affiliated  party  and 
determined  that,  for  both  firms,  the 
value  added  wasdikely  to  exceed 
substantially  the  value  of  the  imported 
TRBS  parts. 

We  men  examined  whether  it  would 
be  appropriate  to  use  sales  of  non- 
fiirther-manufactured  merchandise  as  a 
basis  for  comparison,  under  paragraphs 
772(e)(1)  and  (2)  of  the  Act,  with  respect 
to  NTN's  and  Koyo's  imported  TRBs 
parts.  In  contrast  to  Fuji,  the  finished 
merchandise  sold  by  NTN  and  Koyo  to 
the  first  unrelated  U.S.  customer  was  of 
the  same  class  or  kind  as  merchandise 
within  the  scope  of  the  TRBS  order  and 
finding.  Moreover,  the  Department  has 
experience  in  calculating  dumping 
margins  for  Koyo's  and  NTN's  further- 
manufactured  TRBs  numerous  times  in 
past  reviews  using  our  standard 
methodology.  These  facts  indicate  that 


the  use  of  the  standard  calculation  with 
respect  to  NTN  or  Koyo  would  not  be 
unduly  burdensome  to  the  Department 
However,  based  on  the  information 
provided  by  NTN,  we  determined  that 
the  proportion  of  its  further- 
manufactured  merchandise  to  its  total 
imports  of  subject  merchandise  was 
relatively  low.  Therefore,  we  have 
preliminarily  determined  that,  in  NTN's 
case,  any  potential  gains  in  accuracy 
bom  examining  NTN's  further- 
manufactured  sales  are  outweighed  by 
the  burden  of  the  applying  the  standard 
methodology  and  that  it  would  be 
appropriate  to  apply  one  of  the 
methodologies  specified  in  the  statute 
with  respect  to  NTN's  imported  TRBS 
parts.  Furthermore,  other  sales  are  in 
sufficient  quantity.  Therefore,  for  the 
purpose  of  determining  dumping 
margins  for  NTN's  imported  TRBs 
which  were  further  manufactured  in  the 
United  States  prior  to  resale,  we  have 
used  the  weighted-average  diunping 
mnrgiim  we  calculated  on  NTN's  sales  of 
non-further-manufactured  TRBs. 

In  contrast  to  NTN,  information  on 
the  record  establishes  that  Koyo's 
imported  and  further-manufactiired 
merchandise  is  a  relatively  high 
proportion  of  its  total  imports  of  subject 
merchandise.  In  addition,  as  noted 
above,  the  calculation  of  Koyo's 
imported  TRBs  parts  using  our  standard 
methodology  would  not  pose  an  imdue 
burden.  For  these  reasons  we 
determined  that  the  potential  gains  in 
accuracy  did  outweigh  the  burden  of 
applying  the  standard  methodology. 
Therefore,  it  was  not  appropriate  to 
apply  the  methodologies  enumerated  in 
the  statute  to  Koyo's  imported  TRBs 
parts  in  this  review.  Therefore,  we 
requested  that  Koyo  respond  to  the 
further-manufacturing  section  of  our 
questionnaire.  (For  further  explanation 
of  Koyo's  further  manufacturing,  refer  to 
"Facts  Available"  section.)  No  other 
adjustments  were  claimed  or  allowed. 
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Normal  Value 

A.  Viability 

Based  on  (1)  our  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  (2)  the  absence  of  any 
information  that  a  particular  market 
situation  in  the  exporting  country  does 
not  permit  a  proper  comparison,  and  (3) 
the  fact  that  each  company's  quantity  of 
sales  in  the  home  market  was  greater 
than  five  percent  of  its  sales  to  the  U.S. 
market,  we  determined  that  the  quantity 
of  the  foreign  like  product,  for  all 
respondents  except  MC,  sold  in  the 
exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  subject  merchandise  to  the 


United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(aKl)(B)(i)  of  the  Act. 
we  based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
consumption  in  the  exporting  county. 

MC  is  an  exporter  ofTRBs  which  did 
not  sell  TRBs  in  the  exporting  country. 
Rather.  MC  only  sold  TRBs  in  the  U.S. 
market  and  in  three  third-country 
markets:  the  United  Kingdom  (UK). 
Germany,  and  Canada.  In  order  to 
determine  which  third-country  market 
provided  the  proper  basis  for 
comparison,  in  accordance  with  section 
773(a)(1)(C)  of  the  Act,  we  compared  the 
quantity  of  MC's  sales  in  the  United 
States  to  the  quantity  in  the  UK  and 
Germany.  Absent  any  information  that  a 
particular  market  situation  does  not 
permit  a  proper  comparison,  we 
determined  that  the  aggregate  quantity 
of  MC's  sales  of  the  foreign  like  product 
in  the  UK  and  Germany  were  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  subject  merchandise  in  the 
United  States  because  the  quantity  of 
MC's  sales  in  the  U.K.  and  Germany  was 
greater  than  5  percent  of  the  aggregate 
quantity  of  MC's  sales  of  subject 
merchaindise  in  the  United  States. 

Because  both  the  UK  and  German 
markets  were  viable,  we  next  examined 
whether  the  merchandise  sold  in  either 
one  of  these  two  markets,  in  comparison 
to  the  other  market,  was  more  similar  to 
the  merchandise  sold  in  the  United 
States.  Our  examination  revealed  that 
the  identical  foreign  like  products  were 
sold  in  both  markets  such  that  neither 
market,  in  comparison  to  the  other,  had 
sales  of  subject  merchandise  more 
similar  to  the  U.S.  merchandise. 
Therefore,  we  compared  the  volume  of 
sales  of  the  foreign  like  product  in  the 
UK  and  German  markets  and  found  that 
the  UK  market  had  a  greater  aggregate 
volume  of  sales  of  the  foreign  like 
product.  As  a  result,  we  based  NV  on 
the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consiunption  in  the  United  Kingdom. 

B.  Ann's-Length  Sales 

For  NTN,  Koyo,  NSK,  and  Fuji  we 
have  excluded  from  our  analysis  those 
sales  made  to  affiliated  customers  in  the 
home  market  which  were  not  at  arm's 
length.  See  Section  773(a)(1)(B)  of  the 
Act.  We  determined  the  arm's-length 
nature  of  home  market  sales  to  affiliated 
parties  by  means  of  our  99.5  percent 
arm's-length  test  in  which  we 
calculated,  for  each  model,  the 
percentage  difference  between  the 
weighted-average  prices  to  the  affiliated 
customer  and  all  unaffiliated  customers 
and  then  calculated,  for  each  affiliated 
customer,  the  overall  weighted-average 


percentage  difference  in  prices  for  all 
models  purchased  by  the  customer.  If 
the  overall  weighted-average  price  ratio 
for  the  affiliated  customer  was  equal  to 
or  greater  than  99.5  percent,  we 
determined  that  all  sales  to  this 
affiliated  customer  were  at  arm's  length. 
Conversely,  if  the  ratio  for  a  customer 
was  less  than  99.5  percent,  we 
determined  that  all  sales  to  the  affiliated 
customer  were  not  at  arm's  length 
because,  on  average,  the  affiliated 
customer  paid  less  than  unaffiliated 
customers  for  the  same  merchandise. 
Therefore,  we  excluded  all  sales  to  the 
affiliated  customer  from  our  analysis. 
Where  we  were  unable  to  calculate  an 
affiliated  customer  ratio  because 
identical  merchandise  was  not  sold  to 
both  affiliated  and  unaffiliated 
ctistoners,  we  were  unable  to  detennine 
if  these  sales  were  at  aim's  length  and.' 
therefore,  excluded  them  from  our 
analysis  [see  Stainless  Steel  Wire  Rod 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  [61  FR  8915  (March  6. 1996)). 

C  Caet-of-Prodnctkm  Analyris 

Because  we  disregarded  sales  below 
the  cost  of  production  (COP)  in  our  last 
completed  A'-588-054  review  for  Koyo 
and  NSK,  and  in  our  last  completed  A- 
588-604  review  for  NTN,  Koyo,  and 
NSK.  we  have  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  NV  in  this 
review  may  have  been  made  at  prices 
below  the  COP,  as  provided  by  section 
773(bM2)(A)(ii)  of  the  Act  [see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews;  Tapered  Roller 
Bearings  and  Farts  Thereof,  Finished 
and  Unfinished,  From  Japan  and 
Taperwi  Roller  Bearings.  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan,  62  FR 
11840  (March  13. 1997)).  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act. 
we  initiated  a  COP  investigation  of  sales 
by  Koyo  and  NSK  in  both  TRBs  cases 
and  for  NTN  in  the  A-588-604  case. 

In  accordance  with  section  773(bK3) 
of  the  Act.  we  calculated  COP  based  on 
the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general,  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information 
provided  by  Koyo,  NTN,  and  NSK 
except  in  those  instances  where  the  data 
was  not  appropriately  quantified  or 
valued  [see  the  company-specific  COP/ 
CV  preliminary  results  memoranda). 


After  calculating  COP,  we  tested 
whether  home  market  sales  ofTRBs 
were  made  at  prices  below  OOP  within 
an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges, 
discounts,  and  rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  COP. 
we  do  not  disregard  any  below-cost 
sales  of  that  model  because  we 
detennine  that  the  below-cost  sales  were 
not  made  within  an  extended  period  of 
time  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respond«it's 
home  market  sales  of  a  given  model  are 
at  prices  less  than  COP,  we  disregard 
the  below-cost  sales  because  they  are  1) 
made  within  an  extended  period  of  time 
in  substantial  quantities  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act,  and  2)  based  on  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR.  were  at  prices  which  would  not 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time  in 
accordance  with  section  773(bM2)(D)  of 
the  Act 

The  results  of  our  cost  tests  for  Koyo. 
NTN,  and  NSK  indicated  that  for  certain 
home  market  models,  less  than  20 
percent  of  the  sales  of  the  model  were 
at  prices  below  COP.  We  therefore 
retained  all  sales  of  the  model  in  our 
analysis  and  used  them  as  the  basis  for 
determining  NV.  Oiu*  cost  test  for  these 
respondents  also  indicated  that,  within 
an  extended  period  of  time  (one  year,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act),  for  certain  home  market 
models  more  than  20  percent  of  the 
home  market  sales  were  sold  at  prices 
below  COP.  In  accordance  with  section 
773(b)(l )  of  the  Act,  we  therefore 
excluded  these  below-cost  sales  fimn 
our  analysis  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  NV. 

D.  Product  Comparisons 

For  all  respondents  except  MC  we 

compared  U.S.  sales  with 
contemporaneous  sales  of  the  foreign 
like  product  in  the  home  market  We 
considered  bearings  identical  on  the 
basis  of  nomenclature  emd  determined 
most  similar  TRBs  using  a\a  sum-of-the- 
deviations  model-match  methodology 
which  compares  TRBs  according  to  the 
following  five  physical  criteria:  inside 
diameter,  outside  diameter,  width,  load 
rating,  and  Y2  factor.  For  Koyo,  NTN. 
and  NSK  we  used  a  20  percent 
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difference-in-merchandise  (difimer)  cost 
deviation  cap  as  the  maximum 
difference  in  cost  allowable  for  similar 
merchandise,  which  we  calculated  as 
the  absolute  value  of  the  difference 
between  the  U.S.  and  home  market 
variable  costs  of  manufacturing  divided 
by  the  U.S.  total  cost  of  manu£Bcturing. 
Because  Fuji,  a  reseller,  was  unable  to 
provide  the  variable  and  total  costs  of 
manufoctiuing  for  the  TRBs  it 
purchased  from  Japanese  producers,  it 
instead  provided  its  acquisition  cost  for 
each  TRB  model  purchased  from 
Japanese  producers.  As  a  result, 
consistent  with  our  practice  in  past 
TRBs  reviews  for  Fuji,  we  used  these 
acquisition  costs  as  the  basis  for  our  20- 
percent  difmer  cap  (see,  e.g..  Tapered 
Roller  Bearings  and  Part  Thereof. 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan: 
Preliminary  Results  cf  Administrative 
Reviews  and  Termination  in  Part,  61  FR 
25200  (May  20, 1996)).  For  MC.  we 
compared  U.S.  sales  with 
contemporaneous  sales  of  the  foreign 
like  product  in  the  UK,  a  third-country 
market.  Because  MC  provided  us  with 
limited  model-match  information,  we 
were  unable  to  find  matches  for  a  small 
number  of  U.S.  sales.  Therefore,  for 
those  sales  for  which  we  were  unable  to 
find  matches  due  to  MC's  failure  to 
provide  necessary  information,  we 
resorted  to  facts  available  (refer  to  the 
"Facts  Available"  section  above). 

E.  Level  of  Trade 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  See  Section  773(a)(l)(B)(i)  of  the 
Act.  When  there  are  no  sales  at  the  same 
level  of  trade,  we  compare  U.S.  sales  to 
home  market  (or,  if  appropriate,  third- 
country)  sales  to  a  different  level  of 
trade.  The  NV  level  of  trade  is  that  of 
the  starting-price  sales  in  the  home 
market.  When  NV  is  based  on  CV,  the 
level  of  trade  is  that  of  the  sales  bom 
which  we  derive  SG&A  and  profit.  (See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Frartce,  et.  al.;  Preliminary 
Results  of  Antidumping  Administrative 
Review,  62  FR  31571  (June  10,  1997).) 

For  both  EP  and  CEP.  the  relevant 
transaction  for  the  level-of-tiade 
analysis  is  the  sale  (or  constructed  sale) 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP     ■ 
results  in  a  price  that  would  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 


removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  section  772(d)  of  the 
Act  and  the  profit  associated  with  these 
expenses.  These  expenses  represent 
activities  undertaken  by  the  affiliated 
importer.  Because  the  expenses 
deducted  under  section  772(d)  of  the 
Act  represent  selling  activities  in  the 
United  States,  the  deduction  of  these 
expenses  normally  yields  a  different 
level  of  trade  for  the  CEP  than  for  the 
later  resale  (which  we  use  for  starting 
price).  Movement  charges,  duties,  and 
taxes  deducted  under  section  772(c)  of 
the  Act  do  not  represent  activities  of  the 
affiliated  importer,  and  we  do  not 
remove  them  to  obtain  the  CEP  level  of 
trade. 

To  determine  whether  home  market 
s^les  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States  the  respondents'  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  system  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturers  (OEM) ,  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
normally  the  same,  the  selling  functions 
performed  should  also  be  the  same. 
Different  levels  of  trade  necessarily 
involve  differences  in  selling  functions, 
but  differences  in  selling  functions, 
even  substantial  ones,  are  not  alone 
sufficient  to  establish  a  difference  in  the 
levels  of  trade.  Different  levels  of  trade 
are  characterized  by  purchasers  at 
different  stages  in  the  chain  of 
distribution  and  sellers  performing 


qualitatively  or  quantitatively  different 
fimctions  in  selling  to  them.  (See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et.  al.;  Preliminary 
Results  of  Antidumping  Administrative 
Review,  62  FR  31571  (June  10,  199:^.) 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level  of  trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  compiuability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  difiiarentials  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  bom 
that  of  the  U.S.  sale.  If  there  is  a  pattern 
of  no  price  differences,  the  difference  in 
levels  of  trade  does  not  affect  price  and, 
therefore,  no  adjustment  is  necessary. 

Section  773  of  the  Act  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  different  from  that  of  the 
CEP  if  the  NV  level  is  more  remote  from 
the  factory  than  the  CEP  and  if  we  are 
unable  to  determine  whether  the 
difference  in  levels  of  trade  between  the 
CEP  and  NV  affects  the  comparability  of 
their  prices.  This  later  situation  can 
occur  when  there  is  no  home  market 
level  of  trade  equivalent  to  the  U.S. 
sales  level  or  where  there  is  an 
equivalent  home  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(aK7)(B)  of  the  Act  and  is 
the  lower  of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  used  to 
calculate  CEP. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEP.  The  CEP  offset  is 
made  only  when  the  level  of  trade  of  the 
home  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability. 

We  determined  that  for  respondents 
Koyo  and  NSK,  there  were  two  home 
market  levels  of  trade  and  one  U.S.  level 
of  trade  (i.e.,  the  CEP  level  of  trade).  For 
Fuji,  we  determined  that  one  level  of 
trade  existed  in  the  home  market  and 
three  distinct  levels  of  trade  existed  in 
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the  U«S.  market  (the  CEP  level  of  trade, 
and  two  EP  levels  of  trade).  Because 
there  was  no  home  market  level  of  trade 
equivalent  to  the  U.S.  level  of  trade  for 
Fuji,  NSK,  and  Koyo,  and  because  NV 
for  these  firms  was  more  remote  from 
the  factory  than  the  CEP,  we  made  a 
CEP  offset  adjustment  to  NV. 

We  determined  that  for  MC,  a  single 
level  of  trade  existed  in  the  third- 
country  market,  and  that  a  single  EP 
level  of  trade  existed  in  the  U.S.  market. 
Based  on  our  comparison  of  the  U.S.  EP 
level  of  trade  to  the  third-country  level 
of  trade,  we  have  determined  that  the 
third-country  level  of  trade  was  the 
same  as  the  EP  level  of  trade. 

For  NTN  we  found  that  there  were 
three  home  market  levels  of  trade  and 
two  (EP  and  CEP)  levels  of  trade  in  the 
U.S.  Because  there  were  no  home 
market  levels  of  trade  equivalent  to 
NTN's  CEP  level  of  trade,  and  because 
NV  for  NTN  was  more  remote  from  the 
Cactory  than  the  CEP,  we  made  a  C£P 
offiset  adjustment  to  NV.  We  also 
determined  that  NTN's  EP  level  of  trade 
was  equivalent  to  one  of  its  levels  of 
trade  in  the  home  market.  Because  we 
determined  that  there  was  a  pattern  of 
consistent  price  differences,  we  made  a 
level-of-trade  adjustment  to  NV  for 
NTN.  For  a  company-specific 
description  of  our  level-of-trade 
analysis,  see  the  preliminary  analysis 
memoranda  to  John  Kugelman,  on  file  in 
Import  Administration's  Central 
Records  Unit,  Room  B-099  of  the  Main 
Conunerce  building. 

F.  Home  Maricet  Price 

While  we  disregarded  below-cost 
home  market  sales  for  Koyo,  NTN,  and 
NSK,  these  respondents'  remaining 
home  ntarket  sales  were  sufficient  to 
serve  as  the  basis  for  NV. 

For  all  respondents  except  MC  we 
based  home  market  prices  on  the 
packed,  ex-factory  or  delivered  prices  to 
affiliated  purchasers  (where  an  arm's- 
length  relationship  was  demonstrated) 
and  unaffiliated  purchasers  in  the  home 
mailcet  For  MC,  we  based  NV  on  the 
prices  at  which  the  foreign  like  products 
were  first  sold  for  consumption  in  the 
United  Kingdom,  a  third-country 
market.  We  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the  Act. 
In  addition,  we  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act,  and  for 
differences  in  circiunstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56.  For  comparison  to  EP  we  made 


COS  adjustments  by  deducting  home 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses.  For 
comparisons  to  CEP,  we  made  COS 
adjustments  to  NV  by  deducting  home 
market  direct  selling  expenses  and, 
where  applicable,  adding  U.S.  direct 
selling  expenses,  except  those  deducted 
bom  the  starting  price  in  calculating 
CEP  pursuant  to  section  772(d)  of  the 
Act.  We  also  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  of&et  U.S. 
commissions  in  EP  and  CEP 
calculations.  No  other  adjustments  were 
claimed  or  allowed. 

In  accordance  with  section  773(aK4) 
of  the  Act,  we  based  NV  on  CV  if  1)  sale 
of  a  U.S.  model  matched  to  a  home 
market  model  for  which  no  sales  were 
above  cost,  or  2)  we  were  unable  to  find 
a  contemporaneous  home  market  match 
for  the  U.S.  sale.  We  calculated  CV 
based  on  the  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchuidise,  SG&A,  and  profit. 
In  accordance  with  772(e)(2)(A)  of  the 
Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  coimtry.  For 
selling  expenses,  we  used  the  wei^ted- 
average  home  market  selling  expenses. 
To  the  extent  possible,  we  calculated  CV 
by  level  of  trade,  using  the  selling 
expenses  and  profit  determined  for  each 
level  of  trade  in  the  comparison  market 
Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
353.56  for  COS  adjustments  and  level- 
of-trade  differences.  For  comparisons  to 
EP,  we  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  For  comparisons  to  CEP,  we 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses. 
We  also  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  offset  commissions 
in  EP  and  CEP  comparisons. 

Prriiminary  Results  of  Review 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margins 
exist  for  the  period  October  1,  1995 
through  September  30, 1996: 


Manufacturer  /  Exporter  /  Re- 
setler 


Manufacturer  /  Exporter  /  Re- 
seller 


For  the  A-588-054  Case: 
Koyo  Seiko 


Margin 
(peroent) 


NSK 

MC  International  

For  the  A-586-^04  Case: 

Fuji 

MC  International  

Koyo  Seiko 

NTN  ...„.......„„...„>_.„_.„.. 

NSK....„ 


Margin 
(perwnt) 


1.85 
1.05 

n 

V) 

2326 

27.80 

9.70 


8.78 
.34 


^  No  shipments  or  sales  subject  to  this  re- 
view. These  firms  have  no  rate  from  any  prior 
segment  of  this  proceeding. 

Parties  to  these  proceedings  may 
request  disclosure  within  five  days  of 
the  date  of  publication  of  this  notice  and 
may  request  a  hearing  within  ten  days 
of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  business 
day  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  no  later  than 
30  days  aftiar  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  brie&  and  comments,  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice.  Parties  who 
submit  argument  in  these  proceedings 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issues 
and  (2)  a  brief  summary  of  the 
argument  The  Department  will  issue 
final  results  of  these  administrative 
reviews,  including  the  results  of  our 
analysis  of  the  issues  in  any  such 
written  comments  or  at  a  hearing, 
within  120  days  of  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  We  will  calculate  importer- 
specific  ad  valorem  duty-assessment 
rates  for  the  merchandise  based  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calcidated  for  the  examined  sales 
made  during  the  POR  to  the  total 
customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  NV  and  U.S.  price, 
by  the  total  U.S.  price  value  of  the  sales 
compared  and  adjusting  the  result  by 
the  average  difference  between  U.S. 
price  and  customs  value  for  all 
merchandise  examined  during  the  POR.) 
While  the  Department  is  aware  that  the 
entered  value  of  sales  during  the  POR  is 
not  necessarily  equal  to  the  entered 
value  of  entries  during  the  POR,  use  of 
entered  value  of  sales  as  basis  of  the 
assessment  rate  permits  the  Department 
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to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
POR.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  the  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  if  these 
administrative  reviews  for  all  shipments 
of  TRBs  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  these 
reviews; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  these  reviews,  a  prior  review, 
or  the  LTFV  investigations,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  these 
or  any  previous  reviews  conducted  by 
the  Diepartment,  the  cash  deposit  rate  for 
the  A-588-054  case  will  be  18.07 
percent,  and  36.52  percent  for  the  A- 
588-604  case  (see  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews;  Tapered  Roller  Bearings, 
Finished  and  Unfinished,  and  Parts 
Thereof,  from  Japan  and  Tapered  Roller 
Bearings^  Four  Inches  or  less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan,  58  FR  51061  (September 
30, 1993)). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  p)eriod.  Failore  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties.  These 
administrative  reviews  and  this  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 


Dated:  September  2. 1997. 
Robnt  S.  I  ■»!!—■. 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-23852  Filed  9-8-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trad*  Administration 
[A-S80-S1<q 

Cartain  Waldad  Stainless  Steel  Pipe 
From  Korea;  Termination  of 
Antidumping  Duty  Administrativa 


AQENCf :  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
petitioners,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (62  FR  9413, 
March  3, 1997)  the  notice  of  initiation 
of  the  administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  stainless  steel  pipe  frt>m  Korea, 
for  the  period  December  1,  1995  through 
November  30, 1996.  On  May  6,  1997,  we 
received  a  request  for  withdrawal  of  this 
review  from  petitioners.  Because  this 
request  was  timely  submitted  and 
because  no  other  interested  party 
requested  a  review,  we  are  terminating 
this  review. 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  G. 
Leon  McNeill  or  Maureen  Flannery,  AD/ 
CVD  Enforcement,  International  Trade 
Administration,  U.S.  Department  of 
Comment,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

Applicable  Regulations:  Unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  353 
(April  1, 1997). 

SUPP1.EMENTARY  INFORMATION: 

Background 

On  December  31, 1996,  petitioners  ' 
requested  an  administrative  review 
pursuant  to  19  CFR  353.22(a)  with 
respect  to  the  following  manufactui^rs/ 
exporters:  Hyundai  Pipe  Co.,  Ltd.;  L.G. 
Metals;  Pusan  Steel  Pipe  Co.,  Ltd.; 
Sammi  Metal  Products  Co.,  Ltd.;  and 


'  Avesta  Sheffield  Inc.:  Bristol  Metals:  Damaacu* 
Tuba  [hvision.  Damascus-Bishop  Tube  Co.:  Trent 
Tube  Division.  Crucible  Materials  Corporation:  and 
United  Steelworkers  of  America  (AFL-aO/CLC). 


SEAH  Steel  Corporation.  On  March  3. 
1997,  in  accordance  with  19  CFR 
353.22(c),  we  initiated  an  administrative 
review  of  this  order.  On  May  6,  1997, 
we  received  a  timely  withdrawal  of 
request  for  review  from  petitioners. 

Pursuant  to  19  CFR  353.22(a)(5)  of  the 
Department's  regulations,  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review. 

Because  petitioners'  request  for 
termination  vtras  submitted  within  the 
90-day  time  limit  and  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  terminating  this  review. 

This  termination  of  administrative 
review  and  notice  are  in  accordance 
with  19  CFR  353.22(a)(5). 

Dated:  September  3, 1997. 
Roland  L.  MacDonald. 
Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  m. 
[FR  Doc.  97-23854  Filed  9-S-97;  8:45  ami 
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DEPARTMEHT  OF  COMMERCE 
International  Trade  Administration 

[C-122-404] 

Lhre  Swine  From  Canada;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Coimtervailing  Duty  Administrative 

Review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  for  the  period  April  1. 
1995  through  March  31. 1996.  For 
information  on  the  net  subsidy  for  all 
producers  covered  by  this  order,  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  See  Public  Comm^pt  section  of 
this  notice. 

EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Lorenza  Olivas.  Office 
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CVD/ AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

8UPn.EMB«TARY  affK)RMATION: 

Background 

On  August  15, 1985,  the  Department 
published  in  the  Federal  Reg^rter  (50 
FR  32880)  the  coimtervailing  duty  order 
on  live  swine  from  Canada.  On  August 
12, 1996,  the  Department  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (61  FR  41768) 
of  this  countervailing  duty  order.  We 
received  timely  requests  for  review  and 
we  initiated  the  review,  covering  the 
period  April  1, 1995  through  March  31, 
1996,  on  September  17. 1996  (61  FR 
48884). 

The  Department  has  determined  that 
it  is  not  practicable  to  conduct  a 
company-specific  review  of  this  order 
because  a  large  number  of  producers 
and  exporters  requested  the  review. 
Therefore,  pursuant  to  section 
777A(e)(2)(B)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  we  are 
conducting  a  review  of  all  producers 
and  ex[>orter8  of  subject  merchandise 
covered  by  this  order  on  the  basis  of 
aggregate  data.  This  review  covers  26 
programs. 

On  April  28, 1997,  we  extended  the 
period  for  completion  of  the  preliminary 
results  purauant  to  section  751(a)(3)  of 
the  Act.  See  Live  Swine  from  Canada; 
Extension  of  Time  Limit  for 
Countervailing  Duty  Administrative 
Review,  62  FR  23220.  Therefore,  the 
deadline  for  these  preliminary  results  is 
no  later  than  September  2,  1997,  and  the 
deadline  for  the  final  results  of  this 
review  is  no  later  than  120  days  from 
the  date  on  which  these  preliminary 
results  are  published  in  the  Federal 
Register. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effiactive 
January  1. 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act 

Scope  of  the  Review 

The  merchandise  covered  by  this 
order  is  live  swine,  except  U.S. 
Department  of  Agriculture  (USDA) 
certified  purebred  breeding  swine, 
slaughter  sows  and  boars,  and 
weanlings,  (weanlings  are  swine 
weighing  up  to  27  kilograms  or  59.5 


pounds)  from  Canada.  The  merchandise 
subject  to  the  order  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  0103.91.00  and 
0103.92.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  (Customs)  purposes. 
The  written  description  of  the  scope 
remains  dispositive. 

VerificatiaB 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  submitted 
by  the  Government  of  Canada  (GOC) 
and  the  Government  of  Quebec  (GOQ) 
related  to  their  claim  for  "green  box" 
treatment  pursuant  to  section  771(5B)(F) 
of  the  Act,  of  the  programs  covered  by 
the  Canada/Quebec  Subsidiary 
Agreement  on  Agri-Food  Development 
(Agri-Food)  (see  discussion  under 
"Analysis  of  Programs"  section  below). 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  officials  and  examining 
relevant  accoimting  and  financial 
records  and  other  original  source 
dociunents.  Our  verification  results  are 
outlined  in  the  public  veraion  of  the 
Verification  Report,  dated  August  27, 
1997,  which  is  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Analysis  of  Programs 

Allocation  Methodology 

In  British  Steel  pic.  v.  United  States, 
879  F.  Supp.  1254  (February  9, 1995) 
{British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  period 
methodology  for  non-recurring 
subsidies  that  the  Department  has 
employed  for  the  past  decade,  a 
methodology  that  was  articulated  in  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (General  Issues  Appendix), 
58  FR  37217,  37226  (July  9, 1993) 
{General  Issues  Appendix).  In 
accordance  %vith  the  Court's  decision  on 
remand,  the  Department  determined 
that  the  most  reasonable  method  of 
deriving  the  allocation  period  for  non- 
recurring subsidies  is  a  company- 
specific  average  useful  life  (AUL).  This 
remand  determination  was  affirmed  by 
the  Court  on  Jime  4,  1996.  British  Steel, 
929  F.  Supp.  426,  439  (dT  1996). 
Accordingly,  the  Department  has 
decided  to  acquiesce  to  the  British  Steel 
decision  where  reasonable  and 
practicable.  In  Live  Swine  from  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (62  FR 
52426;  October  7, 1996)  and  Live  Swine 
from  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 


Review  (62  FR  18087;  April  14, 1997) 
(Swine  Tenth  Review  Results),  the 
Department  determined  that  it  is  not 
reasonable  and  practicable  to  allocate 
non-recurring  subsidies  using  company- 
specific  AUL  data  because  it  is  not 
possible  to  apply  a  company-specific 
AUL  in  an  aggregate  case  (such  as  the 
case  at  hand).  Accordingly,  in  this 
review,  the  Department  has  continued 
to  use  as  the  allocation  period  the 
average  useful  life  of  depreciable  assets 
used  in  the  swine  industry,  as  set  forth 
in  the  U.S.  Internal  Revenue  Service 
(IRS)  Class  Life  Asset  Depreciation 
Range  System  [see  Swine  Tenth  Review 
Results).  We  invite  the  parties  to 
comment  on  the  selection  of  this 
methodology  and  to  provide  any  other 
reasonable  and  practicable  approaches 
for  complying  with  the  Court's  ruling. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

For  the  period  of  review  (POR),  we 
calcidated  the  net  subsidy  on  a  country- 
wide basis  by  determining  the  subsidy 
rate  for  each  program  subject  to  the 
administrative  review  in  the  following 
maimer.  We  first  calculated  the  subsidy 
rate  on  a  province  by  province  basis;  we 
then  weight-averaged  the  rate  received 
by  each  province  using  the  province's 
share  of  total  Canadian  exports  to  the 
United  States  of  marii^et  bogs  (which 
excludes  slaughter  sovra  and  boara).  We 
then  summed  the  individual  provinces' 
weight-averaged  rates  to  determine  the 
subsidy  rate  of  each  program.  To  obtain 
the  country-wide  rate,  we  then  summed 
the  subsidy  rates  from  all  programs. 

Respondents'  Claim  for  "Green  Box" 
Treatment  of  the  Canada/Qu^tec 
Subsidiary  Agreement  on  Agri-Food 
Development  (Agri-Food  Agreement) 

On  November  5, 1996.  the  GOQ  made 
a  submission  pursuant  to  section 
771(5B)(F)  of  the  Act  claiming  tliat  the 
Agri-Food  Agreement  met  the  criteria 
for  "green  box"  treatment  under  Annex 
2  of  the  Agreement  on  Agriculture  of  the 
World  Trade  Organization  (WTO).  On 
January  21, 1997,  the  GOQ  indicated 
that  the  GOC  also  supported  the  green 
box  claim. 

Under  section  771(5B)(F)  of  the  Act. 
the  domestic  support  measures 
provided  with  respect  to  the  agricultural 
products  listed  in  Annex  1  to  the  1994 
WTO  Agreement  on  Agriculture  shall  be 
treated  as  non-coimtervailable  if  the 
Department  determines  that  the 
measures  conform  fully  with  the 
provisions  of  Annex  2.  Accordingly,  the 
GOQ  and  the  GOC  posited  that  funding 
under  the  Agri-Food  Agreement  should 
be  noncoimtervailable  pursuant  to 
section  771(SB)(F)  of  the  Act 
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The  initial  Agri-Food  Agreement  was 
signed  on  February  17, 1987  and 
remained  in  effect  from  1987  to  1991. 
On  August  26.  1993,  a  new  Agri-Food 
Agreement  was  enacted  by  the 
governments  of  Canada  and  Quebec 
covering  the  period  April  1, 1993 
through  March  31. 1998.  Funding  for 
this  agreement  is  shared  50/50  by  the 
federal  and  provincial  governments. 
Through  this  Agreement,  grants  are 
made  to  private  businesses  and 
academic  organizations  to  fund  projects 
under  the  following  program  areas: 

(1)  Research:  The  purpose  of  this 
program  area  is  to  increase  and  diversify 
scientific  and  technical  expertise,  in 
both  the  area  of  industrial  production 
and  in  university-based  studies.  Specific 
areas  of  expertise  to  be  covered  include: 
food  production,  processing,  storage  and 
marketing. 

(2)  Tech/io/ogy/nnovotion.The 
purpose  of  this  program  area  is  to  speed 
up  the  rate  of  adoption  and 
dissemination  of  technologies  and 
innovation  and  the  development  of  new 
products.  This  program  operates 
through  awardijig  financial  assistance 
and  technical  support  to  groups  wishing 
to  carry  out  testing  projects  or  develop 
new  technologies  to  promote  agri-food 
development 

(3)  Support  for  Strategic  Alliances: 
The  purpose  of  this  program  area  is  to 
stimulate  cooperation  and  promote 
strategic  activities  intended  to  improve 
competitiveness  in  domestic  and  foreign 
markets.  Funding  for  projects  is  made 
available  to  an  "industry  network" 
(which  includes  all  stakeholders  in  an 
agri-food  industry,  from  the  producer  of 
the  raw  material  to  the  final  processor), 
through  an  application  and  approval 
process. 

The  Department  has  previously 
examined  each  of  the  three  components 
under  the  Agri-Food  Agreement 
(Research,  Technology  Innovation,  and 
Support  for  Strategic  Alliances)  as  three 
separate  programs.  See  Swine  Tenth 
Review  Results  (62  FR  52433).  No  new 
information  or  evidence  of  changed 
circvunstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  that  finding. 

With  regard  to  the  GOQ's  and  the 
GOC's  claim  from  green  box  treatment, 
we  preliminarily  determine  that  it  is  not 
necessary  to  reach  a  decision  on 
whether  the  Agri-Food  Agreement  and 
its  component  programs  qualify  for 
green  box  status,  and  are,  therefore,  non- 
countervailable  because  none  of  the 
component  programs  has  any  impact  on 
the  overall  subsidy  rate  attributable  to 
the  subject  merchandise  during  the 
POR. 


Specifically,  with  regard  to  the 
Research  program  under  the  Agri-Food 
Agreement,  as  discussed  below  in  the 
section  II.  A.,  we  have  preliminarily 
determined  that  this  program  does  not 
confer  countervailable  subsidies 
because  the  results  of  the  research  are 
publicly  available.  As  such,  there  is  no 
need  to  address  whether  it  is  non- 
countervailable  in  the  context  of  section 
771(5B)(F).  Further,  with  regard  to  the 
Technology  Innovation  program, 
although  we  found  this  program  to  be 
specific  in  the  last  administrative 
review  (see  section  I.A.2.C.  below),  the 
benefit  under  this  program  is  so  small 
(Cans  0.  00000045  per  kilogram)  that  it 
has  no  impact  en  the  overall  subsidy 
rate  calculated  for  this  POR.  Similarly, 
even  though  we  have  never  made  a 
decision  with  regard  to  the  specificity  of 
the  Support  for  Strategic  Alliance  (SSA) 
program  (see  section  II.B.  below),  any 
benefit  to  the  subject  merchandise 
under  the  SSA  program  would  be  so 
small  (Can$  0.00000055  per  kilogram) 
that  there  would  be  no  impact  on  the 
overall  subsidy  rate.  Because  neither  the 
Technology  Innovations  program  nor 
the  Support  for  Strategic  Alliances 
program  (either  separately  or 
collectively)  aSect  the  overall  subsidy 
rate  calculated  for  this  review,  there  is 
no  reason  to  consider  whether  these  two 
programs  meet  the  green  box  criteria 
pursuant  to  section  771(5B)(F). 

Under  these  circumstances,  an 
analysis  of  whether  the  programs  under 
the  Agri-Food  Agreement  qualify  for 
green  box  treatment  is  not  warranted 
because  any  decision  we  would  render 
would  not  change  the  overall  subsidy 
rate.  (See,  e.g..  Certain  Carbon  Steel 
Products  from  Sweden;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (61  FR  64062, 
64065;  December  3, 1996)  and  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (62  FR  16549; 
April  7. 1997);  Final  Negative 
Countervailing  Duty  Determination: 
Certain  Laminated  Hardwood  Trailer 
Flooring  ("LHF")  From  Canada  (62  FR 
5201;  February  4, 1997);  Industrial 
Phosphoric  Acid  From  Israel; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (61  FR 
28845;  Jime  6. 1996)  and  Industrial 
Phosphoric  Acid  From  Israel;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (61  FR  53351; 
October  11. 1996). 


I.  Programs  ConfiBiring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Federal  Program:  Feed  Freight 
Assistance  Program 

The  Feed  Freight  Assistance  Program 
(FFA)  is  administered  by  the  Livestock 
Feed  Board  of  Canada  (the  Board)  under 
the  Livestock  Feed  Assistance  Act  of 
1966  (LFA).  The  Board  acts  to  ensure: 
(1)  The  availability  of  feed  grain  to  meet 
the  needs  of  livestock  feeders;  (2)  the 
availability  of  adequate  storage  space  in 
Eastern  Canada  to  meet  the  needs  of 
livestock  feeders;  (3)  reasonable  stability 
in  the  price  of  feed  grain  in  Eastern 
Canada  to  meet  the  needs  of  livestock 
feeders;  and  (4)  equalization  of  feed 
grain  prices  to  livestock  feeders  in 
Eastern  Canada,  British  Columbia,  the 
Yukon  Territory  and  the  Northwest 
Territories.  Although  this  program  is 
clearly  designed  to  benefit  livestock 
feeders,  FFA  payments  are  also  made  to 
grain  mills  that  transform  the  feed  grain 
into  livestock  feed  whenever  these  mills 
are  the  first  purchasers  of  this  grain.  The 
Board  makes  payments  related  to  the 
cost  of  feed  grain  storage  in  Eastern 
Canada,  and  payments  related  to  the 
cost  of  feed  grain  transportation  to.  or 
for  the  benefit  of,  livestock  feeders  in 
Eastern  Canada,  British  Columbia,  the 
Yukon  Territory  and  the  Northwest 
Territories,  in  accordance  with  the 

Tlations  of  the  LFA. 
Live  Swine  from  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (55  FR 
20812;  May  21. 1990)  and  Live  Swine 
from  Canada:  Final  Results  of 
Countervailing  Duty  Administrative 
fleview(56  FR  10410;  March  12, 1991) 
(Swine  Second  and  Third  Review 
Results),  the  Department  found  this 
program  dejure  specific,  and  thus 
countervailable,  because,  based  on  the 
language  of  the  LFA,  benefits  are  only 
available  to  a  specific  group  of 
enterprises  or  industries  (livestock 
feeders  and  feed  mills).  Subsequently,  a 
U.S.-Canada  Free  Trade  Agreement 
binational  {)anel  (see  In  the  Matter  of 
Live  Swine  From  Canada,  USA-91- 
1904-03  (June  11. 1993)  at  33-36) 
affirmed  the  Department's 
determination  in  Live  Swine  from 
Canada;  Preliminary  Results  of 
Countervailing  Duty  Administiative 
Review  (56  FR  29224;  June  26,  1991), 
and  Live  Swine  from  Canada;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  50560; 
October  7, 1991)  (Swine  Fifth  Review 
Results),  regarding  the 
coimtervailability  of  this  program.  No 
new  information  or  evidence  of  changed 
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circtunstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  determine  the  FFA  benefit  in  the 
POR,  we  first  calculated  a  benefit  per 
kilogram  of  live  swine  within  each 
province  eligible  for  FFA  assistance 
using  each  province's  total  production. 
Next,  we  adjusted  each  province's  rate 
per  kilogram  based  on  each  province's 
share  of  total  Canadian  exports  of 
marked  hogs  to  the  United  States  during 
the  POR.  Finally,  these  individual 
provincial  rates  were  sunmied  to  obtain 
a  total  rate  for  the  FFA  program.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  for  this  program  to  be  less 
than  CanSO.OOOl  per  kilogram  for  the 
POR. 

The  FAA  was  terminated  effective 
January  9. 1996.  The  last  date  for  which 
a  producer  could  claim  benefits  was 
February  15. 1996,  and  the  last  date  by 
which  payments  could  be  received  was 
March  31,  1996.  Therefore,  we  consider 
this  program  terminated.  Moreover, 
there  is  no  evidence  on  the  record 
which  would  indicate  that  residual 
benefits  are  being  bestowed  or  that  a 
substitute  program  has  been 
implemented.  Accordingly,  because  of 
this  program-wide  change,  the  cash 
deposit  rate  will  be  adjusted  to  zero  for 
this  program.  See  e.g..  Swine  Tenth 
Review  Results  at  18098  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  from 
Turkey,  61  FR  30366,  30370;  June  14. 
1996  (Pasta  from  Turkey). 

2.  Federal/Provincial  Programs 

a.  National  Tripartite  Stabilization 
Scheme  for  Hogs 

The  National  Tripartite  Stabilization 
Program  (NTSP)  was  created  in  1985  by 
an  amendment  to  the  Agricultural 
Stabilization  Act  (ASA).  This 
amendment,  codified  at  sectioii  10.1  of 
the  ASA,  provides  for  the  introduction 
of  cost-sharing  tripartite  or  bipartite 
stabilization  schemes  involving  the 
producer,  the  federal  government,  and 
the  provinces.  Purauant  to  this 
amendment,  federal  and  provincial 
ministers  signed  NTSP  agreements 
covering  specific  commodities. 

The  general  terms  of  the  NTSP  for 
Hogs  are  as  follows:  all  participating  hog 
producers  receive  the  same  level  of 
support  per  market-hog  unit;  the  cost  of 
the  scheme  is  shared  equally  between 
the  federal  government,  the  provincial 
government,  and  the  producers; 
producer  participation  in  the  scheme  is 
voluntary;  the  provinces  may  not  offer 
separate  stabilization  plans  or  other  ad 
hoc  assistance  for  hogs  (with  the 
exception  of  Quebec's  Farm  Income 


Stabilization  Insiuance  Program);  the 
federal  government  may  not  offer 
compensation  to  swine  producers  in  a 
province  not  party  to  an  agreement;  and 
the  scheme  must  operate  at  a  level  that 
limits  losses  but  does  not  stimulate 
over-production. 

Staoilization  payments  are  made 
when  the  market  price  falls  below  the 
calculated  support  price.  The  difference 
between  the  support  price  and  the 
market  price  is  the  amount  of  the 
stabilization  payment.  Hogs  eligible  for 
stabilization  payments  under  NTSP 
must  index  above  80  on  a  hog  carcass 
grading  scale. 

In  Live  Swine  From  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (58  FR 
54112;  October  20, 1993  )  and  Live 
Swine  From  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (59  FR  12243;  March  16, 1994) 
(Swine  Sixth  Review  Results],  the 
Department  determined  that  NTSP  was 
de  facto  specific.  No  new  information  or 
evidence  of  changed  circuimstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

NTSP  Agreement  Amendment  No.  3 
terminated  the  plan  as  of  July  2, 1994, 
but  allowed  provinces  to  terminate  their 
participation  in  the  plan  effective  April 
2, 1994.  The  plan  ended  with  a  surplus. 
Under  the  terms  of  the  NTSP,  this 
surplus  was  to  be  distributed  in  equal 
shares  (33.3  percent)  among  the  federal 
and  provincial  governments  and  the 
producers,  because  each  was  to  have 
contributed  one-third  of  the  funds. 

In  Swine  Tenth  Review  Results,  we 
examined  the  NTSP — Hogs  Schedule  of 
Operations  (Schedule  of  Operations) 
which  showed  the  fsderal  and 
provincial  governments'  and  the 
producers'  contributions  to  the  NTSP 
Hog  Plan  for  the  period  January  1986 
through  May  29, 1996.  This  Schedule  of 
Operations  showed  that  the  federal 
government  contributed  36.6  percent 
and  the  producers  and  provinces 
contributed  31.7  percent  each,  of  the 
total  tripartite  contributions  during  this 
ten-year  period.  Thus,  the  producers 
received  a  share  of  the  Surplus  which  is 
in  excess  of  their  actual  contributions  to 
the  plan. 

Accordingly,  the  E)epartment  found 
that  the  retroactive  surplus  payments 
constitute  a  benefit  conferred  imder 
NTSP  in  the  form  of  a  grant  to  producers 
in  the  amount  of  the  difference  between 
what  the  producers  actually  are 
receiving,  33.3  percent  of  the  surplus, 
and  what  they  should  have  received, 
31.7  percent  of  the  surplus  (the 
percentage  producers  actually 
contributed  to  NTSP).  No  new 
information  or  evidence  of  changed 


circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding.  During 
the  POR,  producers  received  NTSP 
surplus  payments  in  the  following 
provinces  which  exported  live  swine: 
Alberta,  Manitoba,  and  Quebec. 

To  calculate  the  subsidy,  we  used  the 
methodology  applied  in  Swine  Tenth 
Review  Results  (61  FR  52426).  We 
subtracted  the  amount  that  the  producer 
should  have  received  (31.7  f)ercent) 
from  the  amount  that  they  actually 
received  (33.3  percent).  The  difference 
is  the  amount  of  the  grant.  The 
Department's  policy  with  respect  to 
grants  is  (1)  to  expense  recurring  grants 
in  the  year  of  receipt,  or  (2)  to  allocate 
non-recurring  grants  over  the  average 
useful  life  of  assets  in  the  industry, 
unless  the  sum  of  grants  provided  under 
a  particular  program  is  less  than  0.50 
percent  of  a  firm's  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grants  were  received. 
(See  General  Issues  Appendix  at  37226). 
In  determining  whether  a  grant  is 
recurring  or  non-recurring,  we  apply  a 
test  set  out  in  the  General  Issues 
Appendix  at  37226.  We  consider  grants 
to  be  non-recurring  if  the  benefits  are 
exceptional,  the  recipient  cannot  expect 
to  receive  benefits  on  an  ongoing  basis 
from  POR  to  POR,  and  the  provision  of 
funds  by  the  government  must  be 
approved  every  ^tear.  In  Swine  Tenth 
Review  Results,  the  Department  found 
that  this  grant  is  non-recurring  because 
the  benefit  is  exceptional,  and  the 
recipient  cannot  expect  to  receive 
benefits  on  an  ongoing  basis.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

During  this  review,  the  benefit 
received  from  this  program  was  less 
than  0.50  percent  of  the  value  of  total 
live  swine  sales  in  those  provinces 
receiving  benefits  under  this  program. 
On  this  basis,  we  are  allocating  the 
benefit  to  the  year  of  receipt  (See 
General  Issues  Appendix  58  FR  37226). 
We  divided  each  province's  benefit  by 
the  total  weight  of  market  hogs 
produced  in  that  province.  We  used 
only  the  weight  of  market  hogs  because 
only  market  hogs  were  eligible  to 
receive  NTSP  payments.  We  fhen 
•weight-averaged  the  benefits  by  each 
province's  share  of  total  Canac^an 
exports  of  market  hogs  to  the  United 
States  during  the  POR  and  then  summed 
the  weighted  averages.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  less  than 
CanSO.OOOl  per  kilogram  for  the  POR. 
Because  the  NTSP  program  has  been 
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terminated,  there  is  no  evidence  on  the 
record  which  would  indicate  that 
residual  beneBts  continue  to  be 
provided  or  received,  and  there  is  no 
evidence  that  a  substitute  program  has 
been  implemented,  the  cash  deposit  rate 
will  continue  to  be  zero  for  this 
program. 

b.  National  Transition  Scheme  for  Hogs 

After  termination  of  the  NTSP  for 
Hogs  in  July  1994,  hog  producers 
became  eligible  to  participate  in  the 
National  Transition  Scheme  for  Hogs 
(Transition  Scheme),  which  provided 
for  one-time  payments  to  producers  of 
hogs  marketed  between  April  3, 1994 
through  December  31, 1994.  The 
Transition  Scheme  provided  payments 
to  hog  producers  of  Can5l.50  per  hog 
from  the  federal  government  and  a 
matching  CanSl.SO  from  the  provincial 
government. 

In  Swine  Tenth  Review  Results,  the 
Department  found  this  program  to  be  de 
jure  specific,  and  thus  countervailable, 
because  the  Transition  Scheme 
Agreement  expressly  limits  its 
availability  to  a  specific  industry 
(swine).  We  determined  that  the 
amounts  provided  by  both  the  federal 
and  provincial  governments  to  the  hog 
producers  during  the  POR  under  the 
Transition  Scheme  represent  a  grant.  No 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

During  the  POR,  the  following 
provinces  received  benefits  under  this 
program:  Alberta,  Manitoba,  New 
Bnmswick,  Ontario,  Quebec,  and 
Saskatchewan.  In  Swine  Tenth  Review 
Results,  the  Department  found  that 
these  grants  are  non-recurring  because 
the  transitional  payments  are 
exceptional,  the  recipient  cannot  expect 
to  receive  benefits  on  an  ongoing  basis 
bom  POR  to  POR,  and  the  government 
has  approved  funding  under  the 
Transition  Scheme  for  one  year  only. 
During  this  review,  the  amount  received 
imder  this  program  by  live  swine 
producers  was  greater  than  0.50  percent 
of  the  value  of  total  live  swine  sales  in 
the  provinces  receiving  benefits  under 
this  program.  On  this  basis,  we  allocated 
the  benefit  bom  this  grant  over  three 
years,  which  is  the  average  useful  life  of 
depreciable  assets  used  in  the  swine 
industry,  as  set  out  in  the  IRS  Class  Life 
Asset  Depreciation  Range  System.  For 
purposes  of  this  review,  we  are 
continuing  to  calcidate  the  discount  rate 
using  the  same  methodology  applied  in 
Swine  7,8.9  Review  Results.  We  used,  as 
a  discount  rate,  the  simple  average  of 
the  monthly  medium-term  corporate 
bond  rates  (for  the  eleventh  POR,  during 


which  the  write-off  occurred)  from  the 
Bank  of  Canada  Review  Autumn  (1996), 
published  by  the  Bank  of  Canada.  We 
applied  our  standard  grant  methodology 
to  calculate  each  province's  benefit.  We 
then  calculated  each  province's  total 
weight  of  market  hogs  produced,  and 
calculated  a  benefit  per  kilogram  for 
each  province.  We  used  only  the  weight 
of  market  hogs  because  only  market 
hogs  were  eligible  to  receive  NTSP 
benefits.  We  then  weight  averaged  the 
benefits  by  each  province's  share  of  total 
Canadian  exports  of  market  hogs  to  the 
United  States  during  the  POR  and 
summed  the  weighted  averages.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  for  this  program  to  be 
CanSO.0047  per  kilo^am  for  the  POR. 

For  the  province  of  Quebec,  both  the 
GOC  and  die  GOQ  paid  the  portion  of 
the  benefits  accrued  under  the  National 
Transition  Scheme  for  Quebec 
producers  enrolled  in  FISI  to  the  Regie 
des  Assurances  Agricoles  du  Quebec 
(Regie) ,  as  instructed  by  the  producers. 
The  GOC  also  paid  the  portion  of  the 
benefits  accrued  to  producers  not 
enrolled  in  FISI  direcUy  to  the 
producers.  The  payments  to  the  Regie 
involved  monies  that  were  due  to 
producers  according  to  the  provisions  of 
the  NTSP  agreement  (See  Questionnaire 
Response  of  the  GOC  (December  23. 
1996),  Appendix  27).  As  the  record 
indicates,  the  producers  simply  chose  to 
devolve  these  payments  directly  to  the 
Regie  rather  than  receive  cash 
payments.  Therefore,  we  have 
countervailed  these  payments  as 
payments  attributable  to  producers. 

■Phe  Transition  Scheme  program  has 
been  terminated.  This  termination  does 
not  constitute  a  program-wide  change, 
however,  because  residual  benefits  may 
continue  to  accrue.  Therefore,  the  cash 
deposit  rate  will  not  be  adjusted  as  a 
result  of  the  termination  of  this 
program. 

c.  Technology  Innovation  Program 
Under  the  Agri-Food  Agreement 

In  Swine  Tenth  Review  Results,  we 
determined  that  the  federal 
contributions  to  this  program  are 
specific  because  this  assistance  is 
provided  to  industries  located  within  a 
designated  geographical  region  of 
Canada  (i.e.,  Quebec).  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

In  Swine  Tenth  Review  Results,  we 
also  determined  that  the  grants  received 
under  this  program  are  non-recurring 
because  they  are  exceptional,  the 
government  must  approve  the  grants 
every  year,  and  the  recipient  cannot 


expect  to  receive  benefits  on  an  ongoing 
basis.  However,  because  the  amount 
received  by  live  swine  producers  in  this 
POR  is  less  than  0.50  percent  of  the 
value  of  live  swine  sales  in  this 
province,  we  are  allocating  the  benefit 
to  the  year  of  receipt  (See  General  Issues 
Appendix  58  FR  37226).  We  divided  the 
total  grant  amount  provided  to  swine 
producers  during  the  POR  by  the  total 
weight  of  live  swine  produced  ii\ 
Quebec  during  the  POR.  We  then 
weight-averaged  the  results  by  Quebec's 
share  of  Canadian  exports  of  market 
hogs  to  the  United  States  during  the 
POR.  On  this  basis,  we  preliminarily 
determine  that  the  subsidy  rate  is  less 
than  CanSO.OOOl  per  kilogram  for  this 
program  for  the  POR. 

3.  Provincial  Income  Stabilization 
Programs 

a.  Saskatchewan  Hog  Assured  Returns 
Program  (SHARP) 

SHARP  was  established  in  1976. 
pursuant  to  the  Saskatchewan 
Agricultural  Returns  Stabilization  Act 
which  authorized  provincial 
governments  to  establish  stabilization 
plans  for  any  agricultural  commodity. 
SHARP  provided  income  stabilization 
payments  to  hog  producers  in 
Saskatchewan  when  market  prices  fell 
below  a  designated  "floor  price," 
calcxUated  quarterly.  The  program  was 
administered  by  the  Saskatchewan  Pork 
Producers'  Marketing  Board  (the  Board) 
on  behalf  of  the  Saskatchewan 
Department  of  Agriculture.  The  program 
was  funded  by  levies  fit>m  participating 
producers  on  the  sale  of  hogs  and  were 
matched  by  the  provincial  government 
When  the  balance  in  the  SHARP 
account  was  insufficient  to  cover 
payments  to  producers,  the  provincial 
government  provided  financing  on 
commercial  terms.  The  principal  and 
interest  on  these  loans  was  to  be  repaid 
by  the  Board  from  the  producer  and 
provincial  contributions.  After  the 
NTSP  for  Hogs  was  implemented  on 
July  1, 1986,  SHARP  payments  were 
reduced  by  the  amoimt  of  the  NTSP 
payments. 

In  Live  Swine  From  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (53  FR 
22192;  June  14, 1988)  and  Live  Swine 
From  Canada:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  651;  January  9,  1989) 
(Swine  First  Review  Results),  the 
Department  found  the  SHARP  program 
to  be  de  jure  specific,  and  thus 
countervailable,  because  the  legislation 
expressly  made  the  program  available 
only  to  a  single  industry  (hog 
producers).  No  new  information  or 


Federal  Register  /  Vol.  62.  No.  174  /  Tuesday,  September  9.  1997  /  Notices 


47465 


evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

In  accordance  with  the  NTSP 
agreement,  SHARP  was  terminated  on 
March  31, 1991.  At  the  time  of 
termination,  the  SHARP  fund  had  a 
sizeable  deficit  because  of  the 
cumulation  over  the  operating  years  of 
loans  bom  the  provincial  government. 
Diuing  the  1993-94  POR,  the 
government  canceled  the  outstanding 
SHARP  deficit.  To  calculate  the  t)enefit 
from  the  loan  forgiveness,  we  treated 
one-half  of  the  amount  written  off,  plus 
interest  accrued  during  the  1993-94 
POR,  as  a  grant.  See  Swine  7,8,9  Review 
Results  (61  FR  26879,  26884;  May  29, 
1996).  We  took  into  account  only  half  of 
the  amount  because  this  was  the  share 
of  the  outstanding  loans  that  the 
producers  were  responsible  for 
repaying. 

In  Swine  7,8,9  Review  Results,  the 
Department  determined  that  the  write- 
off of  the  SHARP  deficit  is  a  non- 
recurring grant  because  debt  forgiveness 
is  exceptional,  and  it  is  a  one-time 
event.  On  this  basis,  we  allocated  the 
benefit  from  this  grant  over  three  years, 
which  is  the  average  useful  life  of 
depreciable  assets  used  in  the  swine 
industry,  as  set  out  in  the  IRS  Class  Life 
Asset  DNepreciation  Range  System.  We 
used,  as  a  discount  rate,  the  simple 
average  of  the  monthly  medium-term 
corporate  bond  rates  (for  the  ninth  POR, 
the  POR  during  which  the  write-off 
occurred)  from  the  Bank  of  Canada 
Review  (1993-1994),  published  by  the 
Bank  of  Canada. 

To  calculate  the  benefit  for  the  POR. 
we  divided  the  benefit  amount  allocated 
to  the  POR  under  the  grant  allocation 
methodology  by  the  total  weight  of 
market  hogs  produced  in  Saskatchewan 
during  the  P*OR  to  obtain  the  average 
benefit  per  kilogram.  We  then  weight 
averaged  the  per  kilogram  benefit  by 
Saskatchewan's  share  of  total  Canadian 
exports  of  market  hogs  to  the  United 
States  during  the  POR.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  CanSO.OOlS  per  kilogram  for  the 
POR. 

Because  the  SHARP  program  has  been 
terminated,  there  is  no  evidence  on  the 
record  which  would  indicate  that   • 
residual  benefits  continue  to  be 
provided  or  received,  and  there  is  no 
evidence  that  a  substitute  program  has 
been  implemented,  the  cash  deposit  rate 
will  continue  to  be  zero  for  this 
program.  (See  Swine  Tenth  Review 
Results). 


b.  Quebec  Farm  Income  Stabilization 
Insurance  Program  (FISI) 

FISI  was  established  in  1976  under 
the  "Loi  sur  I'assurance-stabilisation  des 
revenues  agricoles."  The  program  is 
administered  by  the  Regie.  The  purpose 
of  the  program  is  to  guarantee  a  positive 
net  annual  income  to  participants  when 
their  income  falls  below  the  stabilized 
net  annual  income.  Since  Quebec  joined 
the  federal  government's  NTSP  for  Hogs 
in  February  1989,  the  FISI  scheme  for 
hogs  has  been  covering  only  the 
difference  between  payments  made 
under  the  NTSP  for  Hogs  and  what  FISI 
payments  would  have  been  in  the 
absence  of  the  NTSP.  There  are  two  FISI 
schemes  which  provide  payments  to  the 
subject  merchandise,  the  FISI  scheme 
for  Hogs  and  the  FISI  scheme  for  Piglets. 

Two-thirds  of  the  funding  for  the  FISI 
program  is  provided  by  the  provincial 
government  and  one-third  by  producer 
assessments.  Participation  in  FISI  is 
volimtary.  However,  once  enrolled  in 
the  program,  a  producer  must  make  a 
five-year  commitment.  Each  farmer  may 
insure  a  maximum  of  5,000  feeder  hogs 
and  400  sows.  Whenever  the  balance  in 
the  FISI  account  is  insufficient  to  make 
payments  to  participants,  the  provincial 
government  lends  the  needed  funds  to 
the  program  at  market  rates.  The 
principal  and  interest  on  these  loans  are 
repaid  by  the  Regie  using  the  producer 
and  provincial  contributions. 

In  Swine  Sixth  Review  Results  (58  FR 
54112),  we  determined  FISI  to  be  de 
facto  specific,  and  thus  coimtervailable. 
Moreover,  in  Swine  7,8,9  Review 
Results,  we  found  that  the  FISI  program 
is  not  integrally  linked  to  the  crop 
insurance  and  supply  management 
programs.  No  new  iiiformation  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  these 
findings. 

Duruig  the  POR,  the  GOQ  contiibuted 
additional  funds  to  the  FISI  program  for 
the  swine  plans.  The  GOQ  did  not 
stipulate  any  conditions  of  repayment 
regarding  these  funds.  This  additional 
infiision  of  frmds  by  the  GOQ  changes 
the  two-to-one  provincial  to  producer 
ratio  of  the  contribution  of  funds  to  the 
FISI  program.  Therefore,  any  future 
payouts  to  producers  bom  the  FISI 
program  for  the  hog  sector  will  reflect  a 
provincial  contribution  of  more  than 
two  thirds.  We  preliminarily  determine 
that  this  additional  infusion  of  funds  to 
the  FISI  program  by  the  GOQ  is  a  grant 
and  is  de  jure  specific,  and  thus 
countervailable,  because  benefits  are 
only  available  to  a  specific  group  of 
enterprises  or  industries  (swine 
producers).  Furthermore,  we 


preliminarily  determine  that  it  is  a  non- 
recurring grant  because  the  availability 
of  these  additional  provincial  funds  to 
FISI  is  exceptional,  and  it  is  a  one-time 
event.  (See  General  Issues  Appendix  at 
37226.)  Since  this  amount  was  greater 
than  0.50  percent  of  the  value  of  total 
live  swine  sales  in  Quebec  during  the 
POR,  we  are  allocating  the  benefit  from 
this  grant  over  three  years,  which  is  the 
average  useful  life  of  depreciable  assets 
used  in  the  swine  industry,  as  set  out  in 
the  IRS  Class  Life  Asset  Depreciation 
Range  System.  We  used,  as  a  discount 
rate,  the  simple  average  of  the  monthly 
medium-term  corporate  bond  rates  [fat 
the  eleventh  POR,  during  which  the 
write-off  occurred)  from  the  Bank  of 
Canada  Review  Autumn  (1996), 
published  by  the  Bank  of  Canada. 

Using  our  standard  grant 
methodology,  we  calculated  the  benefit 
amount  bom  this  grant  during  the  POR. 
To  this  amoimt,  we  added  the  benefit 
received  by  swine  producers  from 
standard  FISI  payments  during  the  POR. 
To  calculate  the  benefit  from  standard 
FISI  payments,  we  used  the 
methodology  applied  in  Swine  Sixt/i 
Review  Results  and  subsequent  reviews. 
We  multiplied  the  total  payments  made 
under  both  the  piglet  and  feeder  hog 
schemes  during  the  POR  by  two  thirds 
(representing  the  provincial 
contribution).  We  then  divided  the  total 
benefit  amount  by  the  total  weight  of 
market  hogs  and  sows  produced  in 
Quebec  during  the  POR,  to  get  the 
average  benefit  per  kilogram.  We  then 
weight-averaged  the  benefit  by  Quebec's 
share  of  total  Canadian  exports  of 
market  hogs  to  the  United  States  during 
the  POR.  On  this  basis,  we  preliminarily 
determine  the  .benefit  bom  this  program 
to  be  CanSO.OOOS  per  kilogram  for  the 
POR. 

4.  Other  Provincial  Programs 

* 

a.  Alberta  Crow  Benefit  Ofbet  Program 
(ACBOP) 

This  program,  administered  by  the 
Alberta  Department  of  Agriculture,  is 
designed  to  compensate  producers  and 
users  of  feed  grain  for  market  distortions 
in  feed  grain  prices,  created  by  the 
federal  government's  policy  on  grain 
transportation.  Assistance  is  provided 
for  feed  grain  produced  in  Alberta,  feed 
grain  produced  outside  Alberta  but  sold 
in  Alberta,  and  feed  grain  produced  in 
Alberta  to  be  fed  to  livestock  on  the 
same  farm.  The  government  provides 
"A"  certificates  to  registered  feed  grain 
users  and  "B"  certificates  to  registered 
feed  grain  merchants  to  use  as  partial 
pa)rments  for  grain  purchased  from 
grain  producers.  Feed  grain  producers 
who  feed  their  grain  to  their  own 
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livestock  submit  a  Farm  Fed  Claim 
directly  to  the  government  for  payment. 

Hog  producers  receive  benefits  in  one 
of  three  ways:  hog  producers  who  do 
not  grow  any  of  their  own  feed  grain 
receive  "A"  certificates  which  are  used 
to  cover  part  of  the  cost  of  purchasing 
grain;  hog  producers  who  grow  all  of 
their  own  grain  submit  a  Feinn  Fed 
Qaim  to  the  government  of  Alberta  for 
direct  payment;  and  hog  producers  who 
grow  part  of  their  own  grain  but  also 
purchase  grain  receive  both  "A" 
certificates  and  direct  payments. 

In  Swine  Second  ana  Third  Review 
Results  (56  FR  10412),  the  Department 
found  this  program  to  be  de  jure 
specific,  and  thus  countervailable, 
because  the  legislation  expressly  makes 
it  available  only  to  a  specific  group  of 
enterprises  or  industries  (producers  and 
users  of  feed  grain).  No  new  information 
or  evidence  of  changed  circumstances 
has  been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

To  determine  the  benefit  to  swine 
producers  &om  this  program,  we 
followed  the  methodology  used  in 
Swine  Tenth  Review  Results.  Using  the 
Alberta  Supply  and  Disposition  Tables. 
we  first  estimated  the  quantity  of  grain 
consumed  by  livestock  in  Alberta 
during  the  FOR.  Then  we  multiplied  the 
number  of  swine  produced  in  Alberta 
daring  the  POR  by  the  estimated  average 
grain  consumption  per  hog,  and  divided 
the  result  by  the  amount  of  total  grains 
used  to  feed  livestock  during  the  POR. 
We  thus  calculated  the  percentage  of 
total  livestock  consumption  of  all  grains 
in  Alberta  attributable  to  live  swine 
during  the  POR.  We  then  multiplied  this 
percentage  by  the  total  value  of  "A" 
certificates  and  farm-fed  claim 
payments  received  by  producers  during 
the  POR.  We  divided  this  amount  by  the 
total  weight  of  live  swine  produced  in 
Alberta  during  the  POR.  We  then 
weight-averaged  this  per-kilo  benefit  by 
Alberta's  share  of  total  Canadian  exports 
of  market  hogs  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  to  be  less  than  CanSO.OOOl 
per  kilogram  for  the  POR. 

ACBOP  was  terminated  on  March  31, 
1994.  Benefits  for  "A"  certificates  had  to 
be  claimed  by  June  30, 1994,  and 
benefits  tied  to  farm-fed  grains  had  to  be 
claimed  by  August  31,  1994.  The 
original  deadline  for  any  payment  of 
benefits  under  the  program  was  March 
31, 1996.  however,  producers  could 
receive  payments  until  May  17,  1996. 
Since  no  payments  could  be  received 
after  the  publication  of  these 
preliminary  results,  we  consider  this 
program  terminated.  Moreover,  there  is 
no  evidence  on  the  record  which  would 
indicate  that  residual  benefits  are  being 


provided  or  received  or  that  a  substitute 
program  has  been  implemented. 
Accordingly,  because  of  this  program- 
wide  change,  the  cash  deposit  rate  will 
be  adjusted  to  zero  for  this  program. 

b.  Ontario  Livestock  and  Poultry  and 
Honeybee  Compensation  Program 

This  program,  administered  by  the 
Farm  Assistance  Programs  Branch  of  the 
Ontario  Ministry  of  Agriculture,  Food, 
and  Rural  Afhirs,  provides  assistance  in 
the  form  of  grants  which  compensate 
producers  for  livestock  and  poultry 
injured  or  killed  by  wolves,  coyotes,  or 
dogs.  Swine  producers  apply  for  and 
receive  compensation  through  the  local 
municipal  government.  The  Ontario 
Ministry  of  Agricultiire,  Food,  and  Rural 
Affairs  reimburses  the  municipality. 

In  Swine  Fifth  Review  Results  (56  FR 
29227),  the  Department  found  this 
program  to  be  de  jure  specific,  and  thus 
countervailable,  because  the  legislation 
expressly  makes  it  available  only  to  a 
specific  group  of  enterprises  or 
industries  (livestock,  poultry  farmers, 
and  beekeepers).  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  used  the 
methodology  applied  in  Swine  Sixth 
Review  Results  (58  FR  54119)  and 
subsequent  reviews.  We  divided  the 
total  payment  to  hog  producers  during 
the  POR  by  the  total  weight  of  live 
swine  produced  in  Ontario.  We  then 
weight-averaged  the  result  by  Ontario's 
share  of  Canadian  exports  of  market 
hogs  to  the  United  States  during  the 
POR.  On  this  basis,  we  preliminarily 
determine  the  benefit  &om  this  program 
to  be  less  than  CanSO.OOOl  per  kilogram 
for  the  POR. 

c.  Ontario  Bear  Damage  to  Livestock 
Compensation  Program 

This  program,  administered  by  the 
Farm  Assistance  Programs  Branch  of  the 
Ontario  Ministry  of  Agricxdture,  Food, 
and  Rural  Affairs,  provides 
compensation  for  the  destruction  of,  or 
injiuy  to,  certain  types  of  livestock  by 
bears.  Swine  producers  apply  for 
compensation  through  their  local 
Ontario  Ministry  of  Agriculture,  Food, 
and  Rural  Affairs  office.  Local  personnel 
then  evaluate  the  damage  and  prepare  a 
report.  Based  on  this  report  and  the 
fanner's  application,  the  Livestock 
Commissioner  may  pay  a  grant  to 
compensate  for  the  amount  of  damage. 
Grants  for  damage  to  liv»  swine  cannot 
exceed  CanS200  per  head. 

In  Swine  Tenth  Review  Results,  we 
found  this  program  to  be  de  jure 
specific,  and  thus  countervailable, 
because  the  legislation  expressly  makes 


it  available  only  to  livestock  produc««, 
a  specific  group  of  enterprises  or 
industries  (cattle,  goats,  horses,  sheep, 
swine,  and  poultry).  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  divided 
the  total  payment  to  hog  producers 
during  the  POR  by  the  total  weight  of 
live  swine  produced  in  Ontario.  We 
then  weight-averaged  the  result  by 
Ontario's  share  of  Canadian  exports  of 
market  hogs  to  the  United  States  during 
the  POR.  On  this  basis,  we  preliminarily 
determine  the  benefit  firom  this  program 
to  be  less  than  CanSO.OOOl  per  kilogram 
for  the  POR. 

d.  Saskatchewan  Livestock  Investment 
Tax  Credit 

Saskatchewan's  1984  Livestock  Tax 
Credit  Act  provides  tax  credits  to 
individuals,  partnerships,  cooperatives, 
and  corporations  who  owned  and  fed 
livestock  marketed  or  slaughtered  by 
December  31, 1989.  Claimants  had  to  be 
residents  of  Saskatchewan  and  pay 
Saskatchewan  income  taxes.  Eligible 
claimants  received  credits  of  Can$3  for 
each  hog.  Although  this  program  was 
terminated  on  December  31, 1989,  tax 
credits  are  carried  forward  for  up  to 
seven  years.  In  Swine  First  Review 
Results  (53  FR  22198),  the  Department 
found  this  program  to  be  de  jure 
specific,  and  thus  countervailable, 
because  the  program's  legislation 
expressly  made  it  available  only  to 
livestock  producers.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit  for  the  POR, 
we  used  the  methodology  applied  in 
Swine  Sixth  Review  Results  (58  FR 
54120)  and  subsequent  reviews  (see 
Swine  Tenth  Review  Results).  In  the 
questionnaire  responses,  the  GOG 
provided  estimates  of  the  amount  of  tax 
credits  used  by  hog  producers  in 
Saskatchewan  during  the  POR,  since  the 
actual  amounts  cannot  be  determined. 
We  divided  the  amount  of  benefit  by  the 
total  weight  of  live  swine  produced  in 
Saskatchewan  during  the  POR.  We  then 
weight-averaged  the  result  by 
Saskatchewan's  share  of  total  exports  of 
market  hogs  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be 
CanSO.OOOl  per  kilogram  for  the  POR. 

The  Saskatchewan  Livestock 
Investment  Tax  Credit  was  terminated 
on  December  31,  1989  and  the  last  year 
for  disbursement  of  benefits  was  fiscal 
year  1996  ( that  is,  April  1, 1995  through 
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March  31,  1996).  Therefore,  we  consider 
this  program  terminated.  Moreover, 
there  is  no  evidence  on  the  record 
which  would  indicate  that  residual 
benefits  are  being  provided  or  received 
or  that  a  substitute  program  has  been 
implemented.  Accordingly,  because  of 
this  program- wide  change,  the  cash 
deposit  rate  will  be  adjusted  to  zero  for 
this  program. 

e.  Saskatchewan  Livestock  Facilities 
Tax  Credit 

This  program,  which  was  terminated 
on  December  31, 1989,  provided  tax 
credits  to  livestock  producers  based  on 
their  investments  in  livestock 
production  facilities.  The  tax  credits  can 
only  be  used  to  offset  provincial  taxes 
and  may  be  carried  forward  for  up  to 
seven  yeara  or  until  no  later  than  fiscal 
year  1996  (that  is,  April  1,  1995  through 
March  31,  1996).  Livestock  covered  by 
this  program  includes  cattie,  horses, 
sheep,  swine,  goats,  poultry,  bees,  fiiir- 
bearing  animals  raised  in  captivity,  or 
any  other  designated  animals:  covered 
livestock  can  be  raised  for  either 
breeding  or  slaughter.  Investments 
covered  under  the  program  include  new 
buildings,  improvements  to  existing 
livestock  facilities,  and  any  stationary 
equipment  related  to  livestock  focilities. 
The  program  pays  15  percent  of  95 
percent  of  project  costs,  or  14.25  percent 
of  total  costs. 

In  Swine  Second  and  Third  Review 
Results  (55  FR  20820),  the  Department 
found  this  program  to  be  de  jure 
specific,  and  thus  countervailable, 
because  the  program's  legislation 
expressly  made  it  available  only  to 
livestock  producers.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  used  the 
methodology  applied  in  Swine  Sixth 
Review  Results  (58  FR  54121)  and 
subsequent  reviews  {see  Swine  Tenth 
Review  Results).  In  the  questionnaire 
responses,  the  GOC  provided  estimates 
of  the  amount  of  tax  credits  used  by  hog 
producers  in  Saskatchewan,  since  the 
actual  amounts  cannot  be  determined. 
We  divided  the  amount  of  benefit  by  the 
total  weight  of  live  svirine  produced  in 
Saskatchewan  during  the  POR.  We  then 
weight-averaged  the  result  by 
Saskatchewan's  share  of  total  exports  of 
market  hogs  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  less 
than  CanSO.OOOl  per  kilogram  for  the 
POR. 

The  Saskatchewan  Livestock 
Facilities  Tax  Credit  was  terminated  on 
December  31. 1989  and  the  last  year  for 


use  of  tax  credits  was  fiscal  year  1996 
(that  is,  April  1,  1995  through  March  31, 
1996).  Therefore,  we  consider  this 
program  terminated.  Moreover,  there  is 
no  evidence  on  the  record  which  would 
indicate  that  residual  benefits  are  being 
provided  or  received  or  that  a  substitute 
program  has  been  implemented. 
Accordingly,  because  of  this  program- 
wide  change,  the  cash  deposit  rate  will 
be  adjusted  to  zero  for  this  program. 

f.  New  Brunswick  Livestock  Incentives 
Program 

This  program,  which  ojperates  under 
the  Livestock  Incentives  Act,  provides 
loan  guarantees  to  livestock  producers 
ptirchasing  cattie,  sheep,  swine,  foxes, 
and  mink  for  breeding  purposes,  and  for 
feeding  and  finishing  livestock  for 
slaughter.  Loans,  in  amounts  ranging 
from  CanSl,000  to  CanS90,000,  are 
granted  by  commercial  banks  or  credit 
unions  and  guaranteed  by  the 
Government  of  New  Brunswick  (GONE) 
to  an  individual,  partnership, 
corporation  or  incorporated  co-operative 
association  engaged  in  forming  in  New 
Brunswick.  Swine  producers  submit  an 
application  for  a  loan  under  this 
program  to  a  bank.  The  bank  evaluates 
the  loan  application  based  upon 
standard  loan  criteria  and  either 
approves  or  rejects  the  application.  A 
consideration  for  obtaining  the  loan  is 
the  presentation  to  the  GONB  of  a  farm 
plan  established  at  the  time  the  loan  is 
taken  out.  For  loans  given  for  the     - 
purchase  of  animals  for  breeding 
purposes,  the  term  of  the  loan  is  not 
more  than  seven  years  and  the  first 
payment  of  the  principal  is  due  two 
years  after  the  diate  on  which  the  loan 
was  given.  For  loans  given  for  the 
purchase  of  animals  for  feeding 
purposes,  the  loan  is  due  when  the 
animals  have  been  sold  which  shall  not 
exceed  a  period  of  eighteen  months.  The 
interest  rate  for  these  loans  is  set  at  the 
prime  rate  plus  one  |>ercentase  point. 

At  the  end  of  three  years  alter  loans 
are  issued,  the  GONB  may  give  20 
percent  of  the  loan  amount  to  the  farmer 
in  the  form  of  a  grant.  To  be  eligible  for 
this  grant,  the  farmer  had  to  have 
implemented,  in  a  satisfactory  manner, 
the  farm  plan  established  at  the  time  the 
loan  was  taken  out.  The  grant  portion  of 
this  program  was  terminated  for  loans 
issued  after  July  15, 1992.  However, 
grants  were  stiU  being  provided  during 
Uie  POR. 

In  Swine  Second  and  Third  Review 
Results  (55  FR  20817),  the  Department 
foimd  this  program  to  be  de  yure 
specific,  and  therefore  countervailable, 
because  the  program's  legislation 
expressly  made  it  available  only  to 
livestock  producers.  No  new 


information  or  evidence  of  changed 
circimistances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

In  accordance  with  section 
771(5)(E)(iii)  of  the  Act.  a  benefit  from 
a  loan  obtained  with  a  government 
guarantee  shall  normally  be  treated  as 
conferred  "if  there  is  a  difiierence,  after 
adjusting  for  any  difiierence  in  guarantee 
fees,  between  the  amount  the  recipient 
of  the  guarantee  pays  on  the  guaranteed 
loan  and  the  amount  the  recipient 
would  pay  for  a  comparable  commercial 
loan  if  there  were  no  guarantee  by  the 
authority."  While  there  are  no  guarantee 
fees,  the  recipients  are  paying  interest  at 
the  rate  of  prime  rate  plus  one 
percentage  point.  In  Swine  Tenth 
Review  Results,  we  found  that  the 
predominant  lending  rates  in  Canada  for 
comparable  long-term  variable-rate 
loans  are  based  on  the  prime  rate  plus 
a  one  or  two-point  spread.  Therefore,  in 
accordance  with  the  Swine  Tenth 
Review  Results  methodology,  as  our 
benchmark  during  the  POR,  we  used  the 
prime  rate  as  published  by  the  Bank  of 
Canada  in  the  fionJc  of  Canada  Review 
Autumn,  (1996)  plus  one  and  one-half 
percentage  points.  This  rate  represents 
the  simple  average  of  the  spread  above 
prime  chai;ged  by  commercial  banks  on 
comparable  loans.  Comparing  the 
benchmark  interest  rate  to  the  interest 
rate  charged  on  these  loans,  we 
preliminarily  determine  that  the  amount 
the  recipient  paid  on  these  loans  is  less 
than  the  recipient  would  have  paid  on 
a  comparable  commercial  loan. 

We  calculated  the  benefit  from  the 
loan  portion  of  this  program  as  follows. 
For  loans  outstanding  during  the  POR, 
either  without  repayments  or  paid  off 
during  the  POR,  we  followed  the 
methodology  outiined  in  Swine  Tenth 
Review  Results.  Specifically,  for  loans 
outstanding  during  the  POR,  we 
determined  the  amount  of  the  benefit 
attributable  to  the  POR  by  calculating 
the  difference  between  what  the 
recipient  paid  during  the  POR  under 
loans  guaranteed  by  the  GONB  and  what 
the  recipient  would  have  paid  during 
the  POR  tmder  the  benchmark  loan.  We 
divided  the  benefit  from  all  outstanding 
loans  and  loans  paid  off  during  the  POR 
by  the  total  wei^t  of  live  swine 
produced  in  New  Brunswick  during  the 
POR.  We  then  weight-averaged  the 
benefit  by  New  Bnmswick's  share  of 
Canadian  exports  of  market  hogs  to  the 
United  States  during  the  POR. 

During  the  POR,  loans  to  live  swine 
producers  were  written-off  by  the  GONB 
under  this  program.  We  have  added  to 
the  total  amount  of  written-off  loans,  the 
amount  of  interest  accrued  from  the 
beginning  of  the  POR  until  the  date  on 
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which  the  loans  were  written-off.>tfee 
Swine  Tenth  Review  Results.)  The 
Department  determines  that  the  amount 
written  off  and  interest  accrued  during 
the  POR  is  a  non-recuning  grant 
because  debt  forgiveness  is  exceptional, 
and  it  is  a  one-time  event.  (See  General 
Issues  Appendix.  58  FR  at  37226  and 
Swine  Tenth  Review  Results). 

In  addition,  swine  producers  received 
grants  under  the  grant  portion  of  this 
program.  We  determine  that  the  grants 
received  imder  this  program  are  non- 
recurring because  the  recipient  cannot 
expect  to  receive  benefits  on  an  ongoing 
basis  from  year  to  year.  (See  General 
Issues  Appendix  at  37226  and  Swine 
Tenth  Review  Results).  We  summed  the 
amount  of  the  wrritten-off  loans  and  the 
amount  of  the  grants.  Because  the  result 
is  less  than  0.50  percent  of  the  value  of 
live  swine  sales  from  this  province,  we 
are  allocating  the  benefit  to  the  year  of 
receipt.  (See  General  Issues  Appendix  at 
37226.)  Therefore,  we  divided  the  total 
amount  of  the  grants  and  forgiven  loans 
provided  during  the  POR  by  the  total 
weight  of  live  swine  sold  in  New 
Brunswick  during  the  POR.  We  then 
weight-averaged  the  result  by  the  New 
Bnmswick's  share  of  total  exports  of 
market  hogs  to  the  United  States  during 
the  POR. 

To  calculate  the  total  benefit  to  live 
swine  producers  under  this  program,  we 
summed  the  weight-averaged  benefit 
calculated  for  the  loans  and  grants.  On 
this  basis,  we  preliminarily  determine 
the  net  subsidy  from  this  program  to  be 
less  than  CanSO.OOOl  per  kilogram. 

h.  New  Brunswick  Swrine  Industry 
Financial  Restructuring  and 
Agricidtural  Development  Act — Swine 
Assistance  Program 

The  Swine  Assistance  program  was 
established  in  fiscal  year  1981-82,  by 
the  Farm  Adjustment  Board,  under  the 
Farm  Adjustment  Act,  to  provide 
interest  subsidies  on  medium-term 
loans  to  hog  producers.  The  program 
was  available  only  to  hog  producers 
who  entered  production  or  underwent 
expansion  after  1979.  In  1985,  the  Farm 
Adjustment  Act  changed  to  the 
Agricultural  Development  Act.  In  1984- 
85,  this  program  was  combined  with  the 
Swine  Industry  Financial  Restructuring 
program  under  the  New  Brunsmck 
Regulation  85-19.  At  that  time,  all 
obligations  and  outstanding  loans  under 
the  Swine  Assistance  program  were 
rolled  over  into  the  Swine  Industry 
Financial  Restructuring  program. 

The  Swine  Industry  Financial 
Restructuiring  program  was  created  by 
the  Farm  Adjustment  Act  (OC  85-98) 
and  became  effective  April  1,  1985. 
Under  this  program  the  Government  of 


New  Brunswick  granted  hog  producers 
indebted  to  the  Board  a  rebate  of  the 
interest  on  that  portion  of  their  total 
debt  (the  residual  debt)  that,  on  March 
31,  1984,  exceeded  the  "standard  debt 
load."  The  standard  debt  load  is  defined 
in  the  program's  regulations  as  the 
amoimt  of  debt  which  the  farmer,  in  the 
opinion  of  the  Board,  can  reasonably  be 
expected  to  service.  The  residual  debt 
does  not  begin  to  accrue  interest  again 
until  the  debt  load  is  no  longer 
"excessive." 

In  Swine  Second  and  Third  Review 
Results  (55  FR  20816.  20817).  the 
Department  examined  these  two 
programs  separately.  The  Department 
found:  (1)  The  Swine  Assistance 
program  to  be  countervailable  because 
loans  were  provided  to  a  specific 
industry  on  terms  inconsistent  with 
commercial  considerations,  and  (2)  the 
New  Brunswick  Swine  Industry 
Financial  Restructuring  program  to  be 
countervailable  because  it  was  limited 
to  a  specific  industry  and  the 
government's  rebate  of  interest  and  the 
interest  repayment  holiday  were  loan 
terms  inconsistent  with  commercial 
considerations.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

In  S¥nne  Tenth  Review  Results,  we 
found  that  no  new  loans  were  provided 
for  the  past  ten  years,  and  that  there  was 
no  recent  activity  on  the  outstanding 
loans.  The  loans  given  to  producers 
were  "set  aside"  in  a  provincial  account 
and  were  not  accruing  any  interest.  The 
Department  found  that  interest  not 
accruing  on  the  outstanding  loan 
balance  constituted  a  benefit  to  live 
swine  producers.  No  changes  to  this 
program  were  reported  in  the  instant 
review. 

To  calcidate  the  benefit  from  this 
program,  we  multiplied  the  total 
outstanding  debt  at  the  beginning  of  the 
POR  by  the  benchmark  interest  rate.  We 
used,  as  a  benchmark  interest  rate,  the 
prime  rate,  as  published  by  the  Bank  of 
nar\aHn  in  the  Bank  of  Canada  Review 
Autumn  (1996),  plus  one  and  one-half 
percenta^  points.  This  rate  represents 
the  simple  average  of  the  commercially 
available  rates  for  comparable  loans. 
(See  Swine  Tenth  Review  Results).  Next. 
we  divided  the  benefit  by  the  total 
weight  of  live  swine  produced  in  New 
Brunswick  during  the  POR.  We  then 
weight-averaged  the  benefit  by  New 
Brunswick's  share  of  Canadian  exports 
of  mari^et  hogs  to  the  United  States 
during  the  POR.  On  this  basis,  we 
preliminarily  determine  the  benefit  to 
be  less  than  CanSO.OOOl  per  kilogram 
for  the  POR. 


i.  New  Brunswick  Swine  Assistance     ■ 
Policy  on  Boars 

The  New  Brunswick  Swine 
Assistance  Policy  on  Boars  program  is 
administered  by  the  New  Brunswick 
Department  of  Agriculture  and  Rural 
Development,  Animal  Industry  Branch, 
for  the  purpose  of  encouraging  breeding 
stock  producers  to  produce  quality 
boars  at  reasonable  prices  for  use  in 
conunercial  swine  herds.  This  program 
provides  assistance  in  the  form  of  grants 
to  swine  producers  for  the  purchases  of 
boars.  Eligible  producers  are  entitled  to 
receive  up  to  CanSllO  for  the  purchase 
of  boars. 

In  Swine  Second  and  Third  Review 
Results  (55  FR  20817),  the  Department 
found  this  piogiam  to  be  specific.  No 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

To  calculate  the  benefit,  we  used  the 
grant  methodology  applied  in  Swine 
Sixth  Review  Results  (58  FR  541 19)  and 
Swine  Tenth  Review  Results  (61  FR 
52426).  In  Swine  Tenth  Review  Results, 
the  Department  found  that  the  grants 
received  under  this  program  are  non- 
recurring because  the  recipient  cannot 
expect  to  receive  benefits  on  an  ongoing 
basis  from  review  period  to  review 
period.  In  the  prior  review,  grants  were 
less  than  0.50  percent,  therefore,  they 
were  allocated  to  the  years  of  receipt 
[See  Swine  Tenth  Review  Results) 
During  this  POR,  the  amount  received 
by  live  swine  producers  is  also  less  than 
0.50  percent  of  the  value  of  live  swine 
sales  in  this  province  as  such,  we  are 
allocating  the  grant  to  the  year  of 
receipt.  (See  General  Issues  Appendix  at 
37226).  We  divided  the  total  payment  to 
hog  producers  during  the  POR  by  the 
total  weight  of  live  swine  produced  in 
New  Brunswick  during  the  POR.  We 
then  weight-averaged  the  result  by  New 
Brunswick's  share  of  Canadian  exports 
of  market  hogs  to  the  United  States 
during  the  POR.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  less  than  CanSO.OOOl 
per  kilogram  for  the  POR. 

].  Nova  Scotia  Improved  Sire  Policy 

This  program  is  administered  by  the 
Nova  Scotia  Department  of  Agriculture 
and  Marketing  Livestock  Services 
Branch,  for  the  purpose  of  improving 
the  quality  of  hog  production.  The 
program  provides  grants  to  purebred 
and  commercial  swine  producers  for  the 
purchase  of  boars.  Qualifying  animals 
measure  at  least  90  on  an  Estimated 
Breeding  Value  Index  (this  index 
estimates  growth,  back  fat  thickness  and 
days  to  market  weight).  Qualifying 
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animals  must  be  used  for  breeding  stock 
purposes.  Producers  file  an  application 
on  prescribed  forms  with  the 
Department  of  Agriculture  and 
Marketing.  The  boars  are  then  inspected 
and.  if  approved,  assistance  is  provided 
in  the  form  of  a  premium.  The  higher 
the  Estimated  Breeding  Value  Index,  the 
higher  the  premium.  In  Swine  Second 
and  Third  Review  Results  (55  FR 
20817),  the  Department  found  this 
program  to  be  countervailable  because 
this  program  is  limited  to  a  specific 
industry.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 
To  calculate  the  benefit,  we  dividetf 
the  total  payment  to  hog  producers 
during  the  POR  by  the  total  weight  of 
live  swine  produced  in  Nova  Scotia.  We 
then  weight-averaged  the  result  by  Nova 
Scotia's  share  of  Canadian  exports  of 
market  hogs  to  the  United  States  during 
the  POR.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  less  than  CanSO.OOOl  per  kilogram 
for  the  POR. 

k.  Nova  Scotia  Swine  Herd  Health 
Policy 

The  Nova  Scotia  Department  of 
Agriculture  and  Marketing  administers  a 
heni  health  program  whereby  it 
reimburses  veterinarians  for  house  calls 
made  to  producers  of  commercial  and 
purebred  breeding  livestock.  The 
purpose  of  this  program  is  to  upgrade 
herd  health  through  the  use  of  herd 
inspection,  prevention  and  eradication 
techniques.  All  farmers  registered  under 
the  Farm  Registration  Act  may 
participate  in  the  program.  Once 
approved  for  the  program,  fanners  are 
required  to  follow  specified  health 
practices  and  to  maintain  health  records 
of  all  their  hogs.  The  government 
designates  a  veterinarian  to  oversee  the 
enrolled  herd  and  the  veterinarian  is 
responsible  for  making  at  least  six  visits 
annually,  performing  any  and  all 
necessary  examinations  and  informing 
the  farmera  of  their  findings.  The 
veterinarian  is  paid  by  the  farmer  for 
each  visit,  and  also  receives  payment 
from  the  government.  During  the  POR. 
veterinarians  were  paid  by  the 
government  for  services  provided  under 
the  program. 

In  Swine  Second  and  Third  Review 
Results  (55  FR  20817).  the  Department 
found  this  program  not  to  be 
countervailable  because  this  program  is 
limited  to  producers  of  commercialand/ 
or  purebred  breeding  livestock.  At  that 
time,  we  determined  that  breeding 
livestock  were  not  covered  by  the  order 
on  live  swine.  Since  these  reviews,  the 
scope  of  the  order  has  been  clarified  to 


exclude  only  USDA-certified  purebred 
breeding  swine  (See,  e.g..  Swine  Tenth 
Review  Results.)  Commercial  breeding 
swine  are  covered  by  the  order. 

During  the  POR.  producers  of  the 
subject  merchandise  used  this  program. 
Because  the  legislation  for  this  program 
indicates  that  it  is  only  available  to  live 
swine  producers,  we  preliminarily 
determine  this  program  to  be  de  jure 
specific  within  the  meaning  of  section 
771(5A)(D)(i)oftheAct. 

To  calculate  the  benefit,  we  divided 
the  total  payment  to  hog  producera 
during  the  POR  by  the  total  weight  of 
live  swine  produced  in  Nova  Scotia.  We 
then  weight-averaged  the  result  by  Nova 
Scotia's  share  of  Canadian  exports  of 
market  hogs  to  the  United  States  during 
the  POR.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  less  than  CanSO.OOOl  per  kilogram 
for  the  POR. 

The  Nova  Scotia  Swine  Herd  Health 
Policy  was  terminated  on  March  31, 
1996,  however,  benefits  under  the 
program  will  continue  until  March  31. 
1998.  Because  benefits  will  continue  to 
be  bestowed  under  this  program,  the 
cash  deposit  rate  will  not  be  adjusted. 

n.  Programs  Preliminarily  Oetemiiiied 
Not  To  Confier  Sobsidiee 

A.  Research  Program  Under  the  Agri- 
Food  Agreement 

In  Swine  Tenth  Review  Results,  we 
found  that  none  of  the  research  projects 
funded  under  this  program  had  been 
completed.  We  were  therefore  unable  to 
determine  whether  or  not  the  results  of 
the  research  were  publicly  available  due 
to  their  incomplete  status.  At 
verification,  we  found  that  five  projects 
related  to  live  swine  were  completed 
during  the  POR.  We  examined  official 
documentation  from  the  GOQ  that 
indicates  that  the  results  of  these 
research  projects  were  made  publicly 
available.  (See  Verification  Report, 
dated  August  27, 1997).  Because  the 
research  results  are  publicly  available, 
we  preliminarily  determine  that  the 
Research  program  did  not  confer 
countervailable  subsidies  to  live  swine 
during  the  POR.  (See  e.g..  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  51683  (October  3. 1998) 
at  51683  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Sweden;  Final 
Results  of  Countervailing  Duty 
Administrative  Review.  62  FR  16551 
(April  7, 1997). 


B.  Support  for  Strategic  Alliances 
Program  Under  the  Agri-Food 
Agreement 

The  Support  for  Strategic  Alliances 
(SSA)  program  is  administered  by  the 
GOC.  "The  objective  of  this  program  is  to 
stimulate  cooperation  and  strategic 
alliance  among  the  various  stakeholders 
in  an  agri-food  "industry  network" 
through  activities  intended  to  improve 
efficiency  and  competitiveness  in 
domestic  and  foreign  markets.  The  GOC 
indicated  in  its  questionnaire  response 
that  no  payments  were  made  to 
producera  under  this  program  [See 
Response  of  the  Government  of  Canada, 
May  13. 1997,  at  p.  16).  However,  we 
found  at  verification  that  some 
payments  had  been  made  under  this 
program  during  the  POR  for  projects 
that  benefitted  the  swine  industry  as  a 
whole  (See  Verification  Report,  (August 
27, 1997)  at  p.  6).  Therefore,  we  have 
determined  that  this  program  was  used 
during  the  POR.  However,  we 
preliminarily  determine  that  any  l)enefit 
provided  by  this  program  during  the 
POR  is  so  small  as  to  have  no 
measurable  impact  on  the  overall 
subsidy  rate  for  the  POR.  Therefore,  we 
need  not  reach  a  decision  on  the 
countervailability  of  this  program  in  this 
review. 

m.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  also  examined  the  following 
programs  and  preliminarily  determined 
that  the  producers  and/or  exportera  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  these 
programs  during  the  POR: 

A.  Western  Diversification  Program; 

B.  Federal  Atlantic  Livestock  Feed 
Initiative; 

C.  Agricultural  Products  Board 
Program; 

D.  Ontario  Export  Sales  Aid  Program; 

E.  Ontario  Rabies  Indemnification 
Program; 

F.  Ontario  Swine  Sales  Assistance 
Policy; 

G.  Newfoundland  Hog  Price  Support 
Program; 

H.  Newfoundland  Weanling  Bonus 
Incentive  Policy; 

I.  Newfoimdland  Hog  Price 
Stabilization  Program. 

IV.  Programs  Prelimiiiarily  Determined 
To  Be  Terminated 

We  have  examined  the  following 
programs  and  preliminarily  determine 
they  were  terminated  prior  to  the 
beginning  of  the  POR  (April  1, 1995), 
and  there  is  no  evidence  on  the  record 
which  would  indicate  that  residual 
benefits  are  being  bestowed  or  that  a 
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substitute  program  has  been 
implemented: 

A.  Prince  Edward  Island  Hog  Price 
Stabilization  Program 

B.  Canada/British  Columbia  Agri- 
Food  Regional  Development  Subsidiary 
Agreement: 

C.  Canada/Manitoba  Agri-Food 
Development  Agreement; 

D.  New  Brunswick  Agricultural 
Development  Act-Swine  Assistance 
Program. 

Preliminary  Results  of  Reriew 

We  preliminarily  determine  the  total 
net  subsidy  on  live  swine  from  Canada 
to  be  Can$0.0071  per  kilogram  for  the 
period  April  1, 1995  through  March  31. 
1996.  If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  to  assess 
countervailing  duties  as  indicated 
above. 

Due  to  the  program-wide  changes 
noted  above,  the  cash  deposit  rate  will 
be  Can$O.0O55  per  kilogram  which  is  de 
minimis.  Accordingly,  for  all  shipments 
of  the  subject  merchandise  from  Canada, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review,  the  cash  deposits  of  estimated 
countervailing  duties  will  be  zero. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  hhek  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  die  case  briefs,  under  19 
CFR  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 


administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 
This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  September  2.  1997. 
Robert  S.  LaRuM. 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  97-23850  Filed  9  8  07;  8:45  am) 
BOJJNOCOOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Nattonai  Ocaanic  and  Atmospheric 
Administration 

National  Estuarina  Rasarve  Systam 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  proposed  boundary 
expansion  for  the  Elkhom  Slough 
National  Estuarine  Research  Reserve. 

SUMMARY:  The  Sanctuaries  and  Reserves 
Division  of  OCRM  is  considering  a 
request  by  the  California  Department  of 
Fish  and  Game  to  include  a  54.56  acre 
parcel  that  is  adjacent  to  the  current 
northern  boimdary  of  the  Elkhom 
Slough  National  Estuarine  Research 
Reserve  (ESNERR)  within  the  ESNERR 
boundary.  The  parcel,  currently  in  state 
ownership  and  located  in  the 
unincorporated  area  of  Elkhom  in 
Monterey  County,  California,  is 
primarily  salt  marsh  habitat  (90%)  with 
a  small  amount  of  upland  habitat  (10%). 
This  parcel  of  land  supports  important 
foraging,  roosting,  and  nesting  habitat 
for  wetland-dependent  birds. 
FOR  FURTHER  ViFORMATION  CONTACT: 
Becky  Christianson,  Acting  Manager, 
Elkhom  Slough  National  Estuarine 
Research  Reserve,  1700  Elkhom  Road, 
Watsonville,  CA  95076;  Phone  (408) 
728-2822  or  Nina  Garfield,  Sanctuaries 
and  Reserves  Division,  National  Oceanic 
and  Atmospheric  Administration, 
SSMC4, 11th  Floor,  Silver  Spring,  MD 
20910;  Phone  (301)  713-3141  ext.  171. 
TEXT:  SUPPLEMENTARY  INFORMATION:  The 
Elkhom  Slough  National  Estuarine 
Research  Reserve  (ESNERR)  was 
designated  in  1979  pursuant  to  section 
315  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  16  U.S.C. 
1461.  The  ESNERR  includes  more  than 
1400  acres  including  oak  woodland,  salt 
marah,  grassland,  mudflats,  freshwater 
ponds,  Monterey  pine  groves  and 
coastal  scrub. 


The  State  of  California  requested 
NOAA  approval  to  amend  the  ESNERR's 
boundary  to  include  the  state-owned 
parcel  adjacent  to  the  northern 
boundary  of  the  ESNERR.  The  land  was 
purchased  by  the  state  in  1993  for 
inclusion  in  the  Moss  Landing  Wildlife 
Area.  However,  the  state  now  believes 
that  this  parcel  is  better  suited  for 
inclusion  in  the  ESNERR. 

The  ESNERR  expansion  would 
enhance  the  opportunities  for  research, 
monitoring,  and  education,  as  well  as 
enhancing  the  State's  resource 
protection  efforts  in  the  Elkhom  Slough 
watershed. 

The  expansion  proposes  inclusion  of 
54.56  acres  of  land  at  the  northern  end 
of  the  ESNERR  boundary.  This  property 
is  dominated  by  saltmarsh  (90%)  and 
some  upland  habitat  (10%). 

Any  person  wishing  to  comment  on 
the  proposed  boundary  expansion  may 
forward  written  comments  to  Ms.  Nina 
Garfield,  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  1305  East  West 
Highway,  SSMC4, 11th  Floor,  Silver 
Spring,  MD  20910.  Comments  must  be 
submitted  no  later  than  thirty  (30) 
calendar  days  frtim  issuance  of  this 
notice. 

Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management) 
Research  Reserves. 

Dated:  August  28, 1997. 
Nancy  Foatsr, 

Assistant  Administrator,  NOS. 
|FR  Doc.  97-23782  Filed  9-8-97;  8:45  am] 
aauNO  cooc  3S1O-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

P.D.  0M297B] 

Mid-Atlantic  Fishary  Managemant 
Council;  Maatlngs 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Executive  tmd  Information  and 
Education  Committees  will  hold  a 
public  meetings. 

DATES:  The  meetings  will  be  held  on 
September  23-25, 1997.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
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ADDRESSES:  These  meetings  will  be  held 
at  the  Radisson  Hotel  Philadelphia 
Airport,  500  Stevens  Drive, 
Philadelphia,  PA;  telephone:  610-521- 
5900. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  September  23, 1997,  the 
Information  and  Education  Committee 
will  meet  bom  8:00  a.m.  until  9:30  a.m.; 
the  Council  will  meet  bom  9:30  a.m. 
until  4:00  p.m.  jointly  with  the  Atlantic 
States  Marine  Fisheries  Commission 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Board  and  the  Executive 
Conmiittee  will  meet  from  4:00  p.m. 
imtil  6:00  p.m.  On  Wednesday, 
September  24, 1997,  the  Council  will 
meet  from  8:00  a.m.  until  noon  jointly 
with  the  Atlantic  States  Marine 
Fisheries  Commission  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Board;  the  fuU  Council  will  meet  from 
1:00  p.m.  to  5:00  p.m.,  and  there  will  be 
a  scoping  meeting  for  the  Dogfish 
Fishery  Management  Plan  beginning  at 
7:00  p.m.  On  Thursday,  September  25, 
1997,  the  full  Coimcil  will  begin 
meeting  at  8:00  a.m.  and  is  scheduled  to 
adjourn  at  approximately  noon. 

The  purpose  of  these  meetings  is  to 
review  the  Council's  information  and 
education  program;  to  adopt 
recommended  recreeational  harvest 
limits,  commercial  quotas,  and  other 
commercial  fishery  management 
measures  for  1998  for  summer  floimder, 
scup,  and  black  sea  bass;  to  review  and 
possibly  revise  the  Council's  surfclam 
quota  recommendation  for  1998;  adopt 
the  Council's  budget  request  for  1998; 
possibly  adopt  a  Council  policy  for 
adopting  quota  recommendations; 
possibly  adopt  interim  management 
measures  for  the  monkfish  fishery;  hold 
a  scoping  meeting  for  the  dogfish  fishery 
management  plan;  and  other  fishery 
management  matters. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  are  subject  to  change  as  necesstiry; 
other  items  may  be  added.  This  meeting 
may  also  be  closed  at  any  time  to 
discuss  employment  or  other  internal 
administrative  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 


formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 
Special  Accommodations 
These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Coimcil  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  Septembeca.  1997. 
Brace  C  Morahaad, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-23735  FUed  9-8-97;  8:45  ami 
BtUMQ  CODE  2S736-a2-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

p.D.  080697C] 

Marina  Mammals;  Scientific  Rasaarch 
Permit  PHFt  782-1384 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

c 

SUMMARY:  Notice  is  hereby  given  that 
National  Marine  Fisheries  Service, 
Alaska  Fisheries  Science  Center, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way,  NE.,  Seattle,  WA 
98115  (Principal  Investigator:  Dr. 
Howard  Braham;  Co  Investigators:  Dr. 
Thomas  R.  Loughlin  and  Mr.  E)avid  E. 
Withrow),  has  been  issued  a  permit  to 
take  gray  whales  [Eschrichtius  robustus) 
for  purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  131^0, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way,  NE.,  Seattle,  WA  98115  (tel: 
206/526-6150). 

SUPPt.EMB4TARY  INFORMATION:  On  June 
30, 1997,  notice  was  published  in  the 
Federal  Register  (62  FR  35156)  that  a 
request  for  a  scientific  research  permit 
to  take  gray  whales  had  been  submitted 
by  the  above-named  oi^ganization.  The 
requested  permit  has  been  issued  imder 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 


U.S.C  1361  et  seq.).  and  the  Regxilations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Dated:  September  4, 1997. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-23776  Filed  »-S-97:  8:45  am) 
MLLMQCOOE  2Sm-a-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)ustmant  of  Import  Limits  for  Cartain 
Wool  Textile  Products  Producad  or 
Manufactured  in  the  Formar  Yugoslav 
Rapublic  of  Macedonia 

September  3, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Comitierce, 
(202)  482-4212.  For  information  on  the 
quota  statiis  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Aathority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1958,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryforward  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  48889,  published  on 
September  17, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  purauant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral,  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  its 

provisions. 

TrajrlLCribb. 

Chaiman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

w  the  iMptomwifrtoH  of  T«dik 


September  3. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  1 1 ,  1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufoctured  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  period  which  began  on 
October  1. 1996  and  extends  through 
December  31, 1997. 

Effective  on  September  9, 1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  in  the  agreement 
between  the  Governments  of  the  United 
States  and  the  Former  Yugoslav  Republic  of 
Macedonia  dated  August  6. 1996: 


Category 

Adjusted  fifleen-montti 
limits 

433 

434 ". 

435 _. 

443 

448  " '.". !...'.!Z 

23,876  dozen. 
13,250  dozen. 
37,150  dozen. 
228.938  nunit}ers. 
65,861  dozen. 

'Th4  Nmils  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Septem- 
ber 30.  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  tall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(aHl). 

Sincerely, 

Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(Doc97-23847  Filed  9-8-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Nationai  Committee  of  Foreign  Medical 
Education  and  Accreditatton 

ACTION:  Notice  of  meeting. 

DATE  AND  THE:  Thursday,  October  9, 
1997,  8:30  a.m.  until  5:30  p.m.,  Friday. 
October  10. 1997,  8:30  a.m.  tmtil  5:30 
p.m. 

PLACE:  The  Embassy  Suites  Hotel.  1250 
22nd  Street.  N.W..  Washington.  D.C. 
20037.  The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  accommodation  to  ptirticipate 
in  the  meeting  (e.g.,  interpreting  service. 


assistive  listening  device,  or  materials  in 
an  alternate  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  the  E)epartment 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested 
accommodations  may  not  be  available 
because  of  insufficient  time  to  arrange 
it 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  Part  of  this  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The 
standards  of  accreditation  applied  to 
medical  schools  by  a  niunber  of  foreign 
countries  and  the  comparability  of  those 
standards  to  the  standards  of 
accreditation  applied  to  United  States 
medical  schools.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision. 

SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  section  481  of  the  Higher  Education 
Act  of  1965,  as  amended  in  1992  (20 
U.S.C.  §  1088),  the  Secretary  esUblished 
within  the  Department  of  Education  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  The 
Committee's  responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicant  foreign  medical 
schools;  and  (2)  determined  the 
comparability  of  those  standards  for 
accreditation  applied  to  United  States 
medical  schools. 

FOR  FURTHER  MFORMATION  CONTACT: 

Carol  F.  Sperry,  Executive  Director, 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation,  7th  and  D 
Streets,  S.W..  Room  3082.  ROB  «3, 
Washington.  D.C.  20202-7563. 
Telephone:  (202)  260-3636.  Beginning 
September  22,  1997,  you  may  call  to 
obtain  the  identity  of  the  coimtries 
whose  standards  are  to  be  evaluated 
during  this  meeting. 

Dated:  September  2, 1997. 
David  A.  Longanerkw, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  97-23733  FUed  9-8-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  Of  Fossil  Er>ergy 

[FE  DockM  No.  07-40-NG] 

Coenargy  Trading  Company;  Order 
Granting  Long-Term  Auttwrization  to 
Import  Natural  Gaa  from  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
CoEnergy  Trading  Company  (CoEnergy) 
long-term  authorization  to  import  up  to 
80,000  Mcf  per  day  (29.9  Bcf  annually) 
of  natural  gas  from  Canada.  The  term  of 
the  authorization  is  for  a  period  of  10 
years  commencing  November  1, 1998.  or 
for  10  years  after  the  commencement  of 
deliveries  if  deliveries  begin  after 
November  1. 1998.  This  gas  may  be 
imported  bom  Canada  at  the  proposed 
interconnection  of  the  Trans  Quebec 
and  Maritimes  Pipeline  and  the 
Portiand  Natural  Gas  Transmission 
System  near  Pittsburg,  New  Hampshire, 
or  the  existing  interconnection  of 
TransCanada  Pipelines  Limited  and 
Great  Lakes  Gas  Transmission  Limited 
Partnership  located  near  Noyes, 
Minnesota. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities  docket  room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  August  12, 
1997. 

GUfrTomasxewiki. 

Director,  Office  of  Natural  Gas,  Office  of 
Fossil  Energy. 

[FR  Doc.  97-23824  Filed  9-8-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

[Doctot  No*.  EA-lsq 

Application  to  Export  Electric  Energy 
to  Canada;  ProMarfc  Energy,  Inc. 

AGENCY:  Office  of  Fossil  Energy.  DOE 
ACTION:  Notice  of  Application. 

SUMMARY:  ProMark  Energy,  Inc. 
(ProMark),  a  power  marketer,  has 
submitted  an  application  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 


DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  9, 1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATKW:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtiy  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  S824a(e)). 

On  August  27. 1997.  ProMark.  a 
wholly-owned  subsidiary  of  The 
Consolidated  Edison  Company  of  New 
York,  Inc.,  applied  to  the  Office  of  Fossil 
Energy  (FE)  of  the  E)ep>artment  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy,  as  a  power  marketer,  to 
Canada,  pursuant  to  section  202(e)  of 
the  FPA.  Specifically,  ProMark  has 
proposed  to  transmit  to  Canada  electric 
energy  purchased  from  electric  utilities 
and  other  suppliers  within  the  U.S. 

ProMark  would  arrange  for  the 
exported  energy  to  be  transmitted  to 
Canada  over  the  international  facilities 
owned  by  Citizens  Utilities,  Detroit 
Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  New  York  Power  Authority, 
Niagara  Mohawk  Power  Corporation, 
and  Vermont  Electric  Transmission 
Company.  Each  of  the  transmission 
facilities,  as  more  fully  described  in 
these  applications,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  beard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214). Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  are  to  be  filed  direcUy  with 
Kenneth  Bekman,  ProMark  Energy,  Inc.. 
555  Theodore  Fremd  Avenue.  Suite  B- 
100,  Rye.  New  York,  10580  AND  Steven 


J.  Ross,  Steptoe  &  Johnson  LLP,  1330 
Connecticut  Avenue.  NW.  Washington, 
DC  200361-1795. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  September  2, 
1997. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  and  Power  Im/Ex,  Office  of  Coal  and 
Power  Systems,  Office  of  Fossil  Energy. 
(FR  Doc.  97-23825  Filed  9-8-97;  8:45  am] 
BIUJNQ  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER97-2701-00a] 

Allegheny  Power  Service  Corporation; 
Notice  of  Filing 

September  3, 1997. 

Take  notice  that  on  Atigust  7, 1997, 
Allegheny  Power  Service  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  16, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b«:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 
[FR  Doc.  97-23760  Filed  9-8-97;  8:45  am] 

BILUNO  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP97-4O4-O001 

ANR  Plpelir>e  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to 
become  effective  September  1, 1997: 

Twenty-fifth  Revised  Sheet  No.  8 
Twenty-seventh  Revised  Sheet  No.  9 
Twenty-sixth  Revised  Sheet  No.  13 
Twenty-seventh  Revised  Sheet  No.  16 
Thirty-second  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.5  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  also  advises  that  the 
proposed  changes  would  increase 
current  quarterly  Above-Market  Dakota 
Cost  recoveries  from  $2.0  million  to  $2.5 
million  based  upon  higher  net  costs 
incurred  from  May,  1997  through  July. 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  CashelL 
Secretary. 
[FR  Doc.  97-23799  FUed  9-8-97;  8:45  am) 

BIUJNG  CODE  triT-ei-M 


47474 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-405-000] 

ANR  Storage  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1  and 
Original  Volume  No.  2,  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  September  1, 1997. 

ANR  Storage  states  that  this  filing  is 
being  made  to  implement  changes  to  its 
Volume  1  and  Volume  2  tariff  to 
conform  Mrith  the  revisions  made  to  Part 
154  of  the  Commission's  regulations 
pursuant  to  Order  Nos.  582  and  582-A. 
ANR  has  requested  a  waiver  of  the  thirty 
(30)  day  notice  period  to  allow  the  tariff 
sheet  to  become  effective  on  September 
1, 1997. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jiuisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD-CMhell, 
Secretary. 

(FR  Doc  97-23800  Filed  9-8-97;  8:45  am] 
BMJJNQ  COOC  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-602-000] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  29,  1997, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  as  part  of  its 
FERC  GAs  Tariff,  First  Revised  Volume 
No.  1,  Title  Page  and  Original  Sheet  No. 
2A.  to  be  effective  September  1,  1997. 

Blue  Lake  states  that  this  filing  is 
being  made  to  implement  changes  to  its 
tariff  to  conform  with  the  revisions 
made  to  Part  154  of  the  Commission's 
regulations  pursuant  to  Order  Nos.  582 
and  582-A.  Blue  Lake  has  requested  a 
waiver  of  the  thirty  (30)  day  notice 
period  to  allow  the  tariff  sheets  to 
become  effective  on  September  1,  1997. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23807  Filed  9-8-97;  8:45  am] 
HLLMG  OOOC  CMT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

(Docket  No.  RP97-499-000| 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets: 

2nd  Revised  14th  Revised  Sheet  No.  31 
Thirtieth  Revised  Sheet  No.  32 
Thirtieth  Revised  Sheet  No.  33 
2nd  Revised  15th  Revised  Sheet  No.  35 
2nd  Revised  15th  Revised  Sheet  No.  36 

CNG  requests  an  effective  date  of 
October  1,  1997,  for  its  proposed  tariff 
sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  enable  CNG  to  recover  the 
costs  assbciated  with  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  Rate  Schedule  FT-l/N.C,  as 
permitted  by  the  June  1995  Stipulation 
and  Agreement,  in  light  of  the 
Commission's  March  i3,  1997  "Order 
on  Remand  and  Reconsideration"  in  the 
instant  proceeding. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  b^ 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LokD.CaaheU, 
Secretary. 

[FR  Doc.  97-23804  Filed  9-8-97;  8:45  am] 
BIUMG  COOE  «717-<»1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-485-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Compliance  Rling 

September  3, 1997. 

Take  notice  that  on  August  27, 1997. 
Colorado  Interstate  Gas  Company 
("QG").  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80944.  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 
Third  Revised  Sheet  No.  270  and  First 
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Revised  Sheet  No.  271  to  be  effective 
September  26.  1997. 

QG  states  it  is  making  this  filing  to 
comply  with  the  Order  No.  6i6-C  (78 
FERC  161,186)  issued  February  26, 1997 
(Order).  Specifically  CIG  states  these 
sheets  are  filed  to  comply  with  ordering 
paragraph  (B)  of  the  Order  which  states 
"Within  180  days  of  the  issuance  of  this 
order,  any  pipeline  with  a  right  of  first 
refusal  tariff  provision  containing  a 
contract  term  cap  longer  than  five  years 
must  revise  its  tariff  consistent  with  the 
new  cap  adopted  herein." 

QG  further  states  that  copies  of  this 
filing  have  been  served  on  QG's 
jurisdictional  customers  and  public 
bodies  and  that  the  filing  is  available  for 
public  inspection  at  CIG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Reg\ilatory  Commission,  888  First 
Street.  N.E.,  Washington,  DC  20426,  in 
accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
■  Public  Reference  Room. 
Lok  D.  Cachell. 
Secretary. 

[FR  Doc.  97-23791  Filed  9-S-97;  S:45  am) 
MUJNQ  COOC  «n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-488-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  In  ^RC 
Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Revised  Sheet  No.  325  to 
be  effective  September  30. 1997. 

CIG  states  it  is  TnaUng  this  filing  to 
modify  Section  9.6  of  the  General  Terms 
and  Conditions  of  its  tariff  to  allow  it  to 
increase  the  acceptable  range  of  its 
"input  factor"  (BTU  divided  by  the 
square  root  of  specific  gravity)  to  6.2% 


on  a  daily  basis  and  to  7.8%  on  an 
hourly  basis. 

CIG  further  states  its  Watkins  Station 
is  a  major  pipeline  junction  on  CIG's 
System  and  the  point  where  gas  fit}m 
CIG's  Northern.  Central  and  Southern 
Systems,  as  well  as  gas  from  Fort 
Morgan  Storage  is  blended.  Air  injection 
facilities  were  Installed  at  Watkins 
Station  for  the  thermal  control  required 
to  maintain  the  input  factor  within  the 
limit  of  plus  or  minus  6%  to  satisfy 
customer  orifice  requirements  on  CIG's 
Valley  Line  which  supplies  gas  to  the 
City  of  Denver,  the  Qty  of  Colorado 
Springs  and  other  towns  along 
Colorado's  Frout  Range.  Valley  Lme 
customers  are  also  required  to  purchase 
certain  low  BTU  gas  on  the  southern 
part  of  CIG's  System  in  order  for  CIG  to 
meet  the  input  factor  conditions 

CIG  states  that  for  the  last  several 
years  it  has  been  having  an  increasingly 
difficult  time  in  meeting  input  factor 
requirements  as  the  low  Btu  volumes 
are  depleting  on  the  southern  part  of  its 
system. 

CIG  states  it  has  had  meetings  with 
Valley  Line  customers  over  a  long 
period  of  time  to  reach  a  consensus  on 
the  long  term  actions  needing  to  be 
taken  to  meet  orifice  requirements  on 
the  Valley  Line.  As  part  of  this  process, 
and  as  a  interim  solution,  CIG's 
customers  have  agreed  to  increase  the 
limits  to  the  input  factor.  Therefore,  QG 
is  requesting  herein  to  change  the  limit 
of  the  input  factor  to  plus  or  mimis 
6.2%  on  a  daily  basis,  and  to  plus  or 
minus  7.8%  on  an  hourly  basis. 

QG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdictiontd  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-23794  Filed  9-8-97;  8:4S  am] 

BiujNO  COOE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  RP96-140-006  and  RPt7-491- 
0001 

Columbia  Gas  Transmission 
Corporatton;  Notice  of  Proposed 
Changes  in  F^RC  Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
Columbia  Gas  Transmission  Corporation 
(Coliunbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  following  original 
tariff  sheets  to  become  effective  October 
1, 1997: 

Original  Sheet  No.  99M 
Original  Sheet  No.  99N 

Pursuant  to  the  prior  agreements  of 
the  parties  following  Colimibia's  first 
filing  to  recover  Accrued-But-Not-Paid 
Gas  Costs,  this  filing  should  be  sub- 
docketed  under  the  RP96-140  docket 
number. 

Columbia  states  that  the  instant  filing 
is  being  submitted  pursuant  to  Article 
Vn,  Section  C,  Accrued-But-Not-Paid 
Gas  Costs,  of  the  "Customer  Settiement" 
in  Docket  No.  GP94-02,  et  aL,  approved 
by  the  Commission  on  Jime  15, 1995  (71 
FERC  1 61,337  (1995)).  The  Customer 
SetUement  became  effective  on 
November  28, 1995,  when  the 
Bankruptcy  Court's  November  1, 1995 
order  approving  Columbia's  Plan  of 
Reorganization  became  final.  Under  the 
terms  of  Article  VII,  Section  C, 
Columbia  is  entiUed  to  recover  amounts 
for  Accrued-But-Not-Paid  Gas  Costs.  As 
directed  by  Article  VII,  Section  C,  the 
tariff  sheets  contained  herein  are  being 
filed  in  accordance  with  Section.  39  of 
the  General  Terms  and  Conditions  of  the 
Tariff,  to  direct  bill  the  Accrued-But- 
Not-Paid  Gas  Costs  that  have  been  paid 
subsequent  to  November  28, 1995.  The 
instant  filing  reflects  Accrued-But-Not- 
Paid  Gas  Costs  in  the  amount  of 
$179,316.85  plus  applicable  FERC 
interest  of  $3,324.29.  This  is  Columbia's 
sixth  filing  pursuant  to  Article  vn. 
Section  C,  and  Columbia  reserves  the 
right  to  make  the  appropriate  additional 
filings  pursuant  to  that  provision.  The 
allocation  factors  on  Appendix  F  of  die 
Customer  Settlement  were  used  as 
prescribed  by  Article  VII,  Section  C 
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Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  Commission's  service  list  in  Docket 
No.  RP96-140  and  RP96-140-002.  and 
to  each  of  Columbia's  6rm  customers, 
interruptible  customers,  and  affected 
state  commissions.  Columbia  also  agrees 
to  make  available  for  this  filing  the  data 
that  it  was  required  to  provide  in  its 
June  13,  1996  compliance  filing  in 
Docket  No.  RP96-14O-002  pursuant  to  a 
protective  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N£..  Washington.  U.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  fuch  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken;  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  A 
copy  of  this  filing  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell. 
Secwtaiy. 
(FR  Doc.  97-23788  Filed  9-8-97:  8:45  am] 

MJJMO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Podwt  No.  ER97-3914-000] 

Cofmnonweaitti  Electric  Company; 
Notice  of  Rling 

September  3,  1997. 

Take  notice  that  on  August  26, 1997, 
Commonwealth  Electric  Company 
tendered  for  filing  its  quarterly  report  of 
transactions,  for  the  period  April  1, 1997 
through  June  30.  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regvilatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  16, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcNDome  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Caabell, 

Secretary. 

|FR  Doc.  97-23762  Filed  9-8-97:  8:45  am) 

BtLLMQ  COOC  tTir-OI-M 

DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commission 

[Dodiet  No.  TM9e-1 -23-000] 

Eastern  Stiore  Natural  Gas  Company; 
Notice  o(  Proposed  Changes  in  FERC 
Gas  Term 

September  3, 1997. 

Take  notice  that  Eastern  Shore 
Natiual  Gas  Company  (E5NG)  tendered 
for  filing  on  August  28, 1997  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effiective  date  of  October  1, 
1997. 

The  revised  tariff  sheets  included 
herein  are  being  filed  pursuant  to 
Section  25  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  reflect  an  increase  of  the  ACA  charges 
to  $0.0022  per  MMBtu  (currently 
effective  ACA  surcharge  is  $0.0019) 
based  on  the  Commission's  Annual 
Charge  Billing  for  Fiscal  Year  1997  (as 
corrected  on  August  20, 1997  by  the 
Conunission). 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Regulations. 
Protests  will  be  considered  by  the 
Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caskell, 
Secretary. 

(FR  Doc.  97-23770  Filed  9-8-97;  8:45  am] 
BRXMQ  COOE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  TM98-2-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Ctianges  In  FERC 
Gas  Tariff 

SeptemtMf  3, 1997. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (Eastern  Shore) 
tendered  for  filing  on  August  28, 1997 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  October  1, 
1997. 

The  purpose  of  tie  instant  filing  is  to 
revise  Eastern  Shore's  Rate  Schedule 
CWS  and  CFSS  Demand  Rates, 
respectively,  to  track  the  cost  of  storage 
service  purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
imder  their  Rate  Schedules  FSS  and 
SST.  the  costs  of  which  are  included  in 
the  rates  payable  under  Eastern  Shore's 
Rate  Schedule  CWS  and  CFSS. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  . 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fije  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CMhell, 
Secretary. 

(FR  Doc.  97-23771  Filed  9-ft-«7;  8:45  am) 
BUUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-36»-00q 

El  Paso  Natural  Gas  Company;  Notice 
of  Subsequent  Technical  Confefvnce 

September  3, 1997. 

Pursuant  to  an  order  issued  June  20. 
1997.  in  Docket  No.  RP95-363-006. 
concerning  El  Paso  Natural  Gas 
Company's  (El  Paso)  fuel  charges  a 
technical  conference  was  held  on 
Thursday.  July  10. 1997.  At  that 
conference  it  was  agreed  that,  if 
necessary,  another  technical  conference 
would  be  held  after  certain  data  was 
received. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
September  10, 1997,  at  10:00  a.m.  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  DC.  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
Loia  D.  CMhell. 
Secretary. 

(FR  Doc.  97-23786  Filed  9-8-97;  8:45  am] 
MUJNQ  CODE  tn7-«1-M 


DEPARTMENT  OF  ENERGY 

federal  Energy  Regulatory  ' 
Commission 

{Docket  No.  RP97-487-000) 

Garden  Banks  Gas  Pipeline.  LLC; 
Notice  of  Filing 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Garden  Banks  Gas  Pipeline,  LLC 
("GBCP")  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  revised  tariff  sheet  nos.  89  and 
90,  to  become  effective  July  1, 1997. 

GBGP  states  that  the  purpose  of  this 
filing  is  to  update  the  tariff  to  reflect  an 
accurate  index  listing,  since  Natural  Gas 
Intelligence  Gas  Price  Index  for  "South 
Louisiana  Region,  Interstate  Avg.  (Off)" 
has  been  discontinued.  The  tariff  has 
been  changed  to  state  a  posting  of 
"South  Louisiana  Region,  Tennessee 
Line  500"  effiBCtive  July  1, 1997. 

GBGP  submits  that  tne  Commission 
should  grant  it  all  waivers  necessary  to 
change  this  index  effective  July  1,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 


385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mrith  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Casiidl. 
Secretary.        ',    .  ■',.  ,^ 
[FR  Doc.  97-23793  Piled  9-8-97;  8:45  am] 

BILUNQ  COOE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9»-1-4-000] 

Granite  State  Gas  Transmission  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  October  1, 1998: 

Fourth  Sub.  Eighth  Revised  Sheet  No.  21 
Fourth  Sub.  Ninth  Revised  Sheet  No.  22 
Second  Sub.  Eighth  Revised  Sheet  No.  23 

According  to  Granite  State,  the 
revised  tariff  sheets  reflect  two  tracking 
adjustments  to  its  rates  for 
transportation  services:  the  Power  Cost 
Adjustment  (PCA)  and  the  Annual 
Charges  Adjustment  (ACA)  for  the  fiscal 
year  1998.  Granite  State  further  states, 
that  through  the  PCA,  it  receives 
recovery  for  certain  incremental  electric 
power  costs  for  which  it  is  billed  by 
Portland  Pipe  Line  Corporation 
pursuant  to  the  terms  of  a  lease  of 
pipeline  owned  by  Portland  Pipe  Line. 
Granite  State  states  that  the  PCA 
tracking  procedure  which  was  approved 
by  the  Commission  in  Docket  No.  RP97- 
300  provides  for  quarterly  adjustments 
to  recover  the  incremental  electric  costs. 
It  is  also  stated  the  Commission  has 
notified  interstate  pipelines  that  the 
ACA  charge  effective  during  fiscal  1998 
is  $0.0022  per  dekatherm.  which  is 
shown  on  the  revised  tariff  sheets. 

Granite  State  further  states  that  copies 
of  iti  filing  have  been  served  on  its  firm 
and  interruptible  customers,  and  on  the 


regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  intervene  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  NE.  Washington.  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such   ' 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Granite  State's  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
LoisCCasheil. 
Secrelaiy. 
(FR  Doc.  97-23769  FUed  9-8-97;  8:45  am] 

BttJJMO  OOOE  STir-Ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ^ 

Commission 

[Docket  Na  RP91-14»-043] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Revenue 
Sharing  Report — Past  Period  Charges 

September  3, 1997. 

Take  notice  that  on  August  27, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  its 
Fourth  Interruptible/Overrun  (I/O) 
Revenue  Sharing  Report  related  to  past 
period  charges  vidth  the  Federal  Energy 
Regulatory  Commission  (Conunission), 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24,  1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000,  et  al. 

Great  Lakes  states  that  this  report  was 
prepared  and  submitted  in  accordance 
with  Article  IV  of  the  SetUement,  as 
modified  by  Commission  order  issued 
in  Great  Lakes'  restructuring  proceedings 
in  Docket  No.  RS92-63  on  October  1. 
1993.  This  fourth  report  reflects 
application  of  the  revenue  sharing 
mechanism  and  further  remittances 
made  to  firm  shippers  for  I/O  revenue 
related  to  past  period  charges  collected 
fiom  I/O  shippers  resulting  bom  the 
return  to  rollmi-in  pricing  for  the  period 
November  1, 1991  through  September 
30. 1995.  Such  remittances  were  made 


* 
*■ 
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to  Great  Lakes'  firm  shippers  on  July  30, 
1997. 

Great  Lakes  states  that  copies  of  this 
fourth  report  were  sent  to  its  firm 
customers,  parties  to  this  proceeding 
and  the  Public  Service  Commissions  of 
the  States  of  Minnesota,  Wisconsin  and 
Michigan. 

Any  p>erson  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Lois  D.  CMhell. 
Secietaiy. 
[PR  Doc.  97-23818  Filed  9-8-97;  8:45  am) 

BNJJNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-41 68-000] 

Griffin  Energy  Martteting,  LLC,  Notice 
of  Rling  » 

September  3, 1997. 

Take  notice  that  on  August  12, 1997, 
Griffin  Energy  Marketing,  L.L.C. 
tendered  for  filing  an  original  Market 
Rate  Sales  and  Resale  Transmission 
Tariff  and  Code  of  Conduct  and 
requested  the  standard  authorizations 
and  waivers  to  operate  as  a  power 
marketer.  Griffin  requested  waiver  of 
any  regulations  that  may  be  required  to 
permit  this  tariff  to  become  effective  on 
October  12, 1997.  Sixty  (60)  days  from 
the  date  of  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
2046,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  16.  1997.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.CMhril. 

Secniory. 

(FR  Doc.  97-23768  FUed  9-8-97;  8:45  am] 

MULMQ  COM  •n7-»1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  GTS7-6&-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Hiing 

Septemlwr  3. 1997. 

Take  notice  that  on  August  28, 1997, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  an  original  and 
five  copies  of  the  following  tariff  sheets, 
to  be  efCactive  September  28, 1997: 

Third  Revised  Volmne  No.  1-A 

First  Revised  Sheet  No.  0 
First  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  3. 

These  tariff  sheets  are  being  filed 
pursuant  to  part  154.204  of  the  Federal 
Energy  Regulatory  Conunission's 
regulations.  ICNI  is  submitting  changes 
to  the  Preliminary  Statement  and  Map 
sections  of  the  tariff  to  include  the  Pony 
Express  Pipeline. 

Copies  of  the  filing  were  served  upon 
KNI's  jiuisdictional  customers, 
interested  public  bodies  and  all  parties 
to  the  pr(x:eeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-23785  Filed  9-8-97;  8:45  am) 

BNJJNQ  COOC  •717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-81-004] 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Tviff  Rling 

September  3, 1997. 

Take  notice  that  on  August  28, 1997 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  an  original  and 
six  copies  of  the  following  revised  tariff 
sheets,  to  be  effective  September  1, 
1997,  and  October  1, 1997,  respectively: 

Third  Revised  Volume  No.  1-A 

Second  Revised  Sheet  No.  4— G 
Third  Revised  Sheet  No.  4-G 

Second  Revised  Sheet  No.  4-G, 
effective  September  1, 1997,  reflects  a 
negotiated  rate  contract  for  September, 
1997.  Third  Revised  Sheet  No.  4-G, 
effective  October  1, 1997,  reflects  the 
removal  of  September  specific 
negotiated  rate  information  and  reserves 
the  tariff  sheet  for  futiue  use.  The  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  Third  Revised  Volume  No. 
1-B.  Section  36  of  KNI's  FERC  Gas 
Tariff,  and  the  procedures  prescribed  by 
the  Commission  in  its  December  31, 
1996  "Order  Accepting  Tariff  Filing 
Subject  to  Conditions",  in  Docket  Nos. 
RP97-81  {77  FERC  1  61.350)  and  the 
Commission's  Letter  Order  dated  March 
28, 1997  in  Docket  No.  RP97-81-001. 

Copies  of  the  filing  were  served  upon 
KNI's  mainline  jurisdictional  custdmers. 
interested  public  bodies,  and  all  parties 
to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Conunission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 


the  Commission's  Rules.  Copies  of  this 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  CasheU. 

Secretary. 

|FR  Doc.  97-23787  Filed  9-8-97;  8:45  am) 

eajjNQ  COOC  a7i7-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP-97-487-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
GAs  Tariff 

Septemlwr  3, 1997. 

Take  notice  that  on  August  29, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  October  1, 1997. 

2nd  Rev  Nineteenth  Revised  Sheet  No.  20 
3rd  Rev  Sixteenth  Revised  Sheet  No.^1 
3rd  Rev  Seventeenth  Revised  Sheet  No.  22 
2nd  Rev  Nineteenth  Revised  Sheet  No.  24 

Koch  states  that  the  above  listed  tariff 
sheets  are  being  submitted  to  reflect  the 
removal  of  its  Sea  Robin  Pipeline 
Company  Account  No.  858  surcharges 
bom  its  currently  effective  tariff  sheets. 
Koch  is  requesting  an  Octol>er  1. 1997 
effective  date,  which  corresponds  with 
the  end  of  the  approved  two  year 
collection  period. 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  affected 
customer,  state  commission,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  by 
Section  154.210  of  the  Commission's 
rules  and  regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ps^ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell, 
Secretary. 
[FR  Doc.  97-23802  Filed  9-8-97;  8:45  am) 

BNJJNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    ^ 
Commission 

[DockM  No.  TM98-1-124-000] 

Michigan  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Michigan  Gas  Storage  Company  (MGS) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  Sixth  Revised  Sheet  No.  5,  to  be 
effective  October  1, 1997.  MGS  states 
that  the  purpose  of  this  filing,  which  is 
made  in  accordance  with  Section 
154.402  of  the  Commission's 
Regulations,  is  to  reflect  the  Federal 
Energy  Regulatory  Conunission's  change 
in  the  imit  rate  for  the  Annual  Charge 
Adjustment  surcharge  to  t>e  applied  to 
rates  in  FY  1996  for  recovery  of  Aimual 
Charges  piu^uant  to  Order  No.  472  in 
Docket  No.  RM87-3-000.  The  new 
surcharge  is  $0.0021  per  Dt.  of  natural 
gas  transported. 

MGS  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies  as  well  as  on  those 
on  the  official  service  list  in  RP96-290- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-23816  Filed  9-8-97;  8:45  am] 

BILLMQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9e-1-2S-O00I 

Mississippi  River  Transmission 
Corporation;  Notice  of  1997  ACA  Rata 

September  3. 1997. 

Take  notice  that  on  August  28, 1997, 
Mississippi  River  Transmission 
Corporation  ("MRT").  tendered  for 
filing  Twelfth  Revised  Sheet  No.  10  to 
its  FERC  Gas  Tariff  Third  Revised 
Voliune  No.  1. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  place  into  effect  the 
new  FERC  approved  ACA  surcharge  of 
$0.0022  per  MMBtu,  effective  October  1. 
1997  in  accordance  with  Section  23  of 
MRT's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Regulations.  All  such 
motions  and  protests  should  be  filed  in 
accordance  with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretaiy. 
[FR  Doc.  97-23811  Filed  9-8-97;  8:45  am) 

BHJJNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-48»-0001 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Voliune  No.  1,  Second  Revised  Sheet 
No.  8,  with  a  proposed  effective  date  of 
October  1.1997. 

National  states  that  this  filing  reflects 
the  quarterly  adjustment  to  the 
reservation  component  of  the  EFT  rate 
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pursuant  to  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  O.  CasheU. 
Secntary. 
IFR  Doc.  97-23795  Filed  9-8-97;  8:45  am] 

BAiJNQ  COOe  S717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doctot  No.  ER96-309S-000] 

New  York  State  Electric  &  Gas 
Corporation;  Notice  of  Filing 

September  3,  1997. 

Take  notice  that  on  August  22, 1997, 
New  York  State  Electric  &  Gas 
Corporation  tendered  for  filing  a  letter 
requesting  withdrawal  of  its  September 
11,  1996  filing  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  moUons  or 
protests  should  be  filed  on  or  before 
September  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Coahell, 

Secretary. 

(FR  Doc.  97-23761  Filed  »-8-97:  8:45  am] 

BauNO  COOE  tm-m-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  RP97-496-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

September  3.  1997. 

Take  notice  that  on  August  29.  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
with  an  effective  date  of  October  1 , 
1997: 

Thirty-Seventh  Revised  Sheet  No.  SO 
Thirty-Seventh  Revised  Sheet  No.  51 
Thirty-Six  Revised  Sheet  No.  53 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Accovmt  No.  858-Reverse 
Auction  surcharges,  which  are  designed 
to  recover  costs  incurred  by  Northern 
related  to  its  contracts  with  third-party 
pipelines. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Loi>  D.  CaslieU. 
Secretary. 

IFR  Doc.  97-23801  Filed  9-8-97;  8:45  am] 
MUJNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM  98-1-«4-000] 

Pacific  Interstate  Offshore  Company, 
Notice  of  Change  In  Rate 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Pacific  Interstate  Offshore  Company 
("PIOC")  submitted  for  filing,  to  be  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheet: 

Second  Reriaed  Volume  No.  1 

Fourth  Revised  Sheet  No.  6 

PIOC  states  the  purpose  of  this  filing 
is  to  set  forth  the  applicable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.21  cents  per  Dth,  effective  October  1, 
1997. 

A  copy  of  this  filing  has  been  served 
on  PIOC's  sole  customer,  the  Southern 
California  Gas  Company  and  the  Public 
Utilities  Commission  of  the  State  of 
California  and  other  interested  parties. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  97-23813  Filed  9-8-97;  8:45  am] 
BMJJNG  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9e-1-41-000] 

Paiute  Pipeline  Company;  Notice  of 
Change  in  Annual  Charge  Adjustment 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet,  to 
become  effective  October  1, 1997: 
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Seventh  Revised  Sheet  No.  10 

Paiute  states  that  the  purpose  of  this 
filing  is  to  revise  its  aimual  charge 
adjustment  surcharge  in  order  to  recover 
the  Commission's  annual  charges  for  the 
1997  fiscal  year. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vnll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caakall. 
Secretory. 
[FR  Doc.  97-23812  Filed  9-8-97;  8:45  am] 

■LUNQ  OOOe  6717-Ot-M 


DEPARTMENT  OF  ENERGY 


■e 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-600-0001 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 


September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  October  1, 1997. 

Panhandle  states  that  this  filing 
removes  from  Panhandle's  currently 
effective  rates  the  Miscellaneous 
Stranded  Cost  Reservation  Surcharge 
applicable  to  Rate  Schedules  FT,  EFT, 
SCT  and  LFT,  and  the  Miscellaneous 
Stranded  Cost  Volumetric  Surcharge 
applicable  to  Rate  Schedules  IT  and  ETT 
established  by  Section  18.14  of  the 
General  Terms  and  Conditions  of 
Panhandle's  tariff  which  was  the  subject 
of  Panhandle's  filing  in  Docket  No. 
RP94-384-000. 


Panhandle  states  that  copies  of  its 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference  4 
Room. 

LoisD-CMhriL 
Sscretoiy. 
[FR  Doc.  97-23805  Filed  9-8-97;  8:45  am] 

■HOMO  CODE  •717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-393(M)0(q 
PPM  Five  LLC;  Notice  of  HIing 

September  3, 1997. 

Take  notice  that  on  July  25, 1997, 
PPM  Five  LLC  tendered  for  filing  FERC 
Rate  Schedule  No.  1  in  the  above- 
referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  bef(H« 
September  15, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  aie  available  for  public 
inspection, 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  97-23766  Filed  9-8-97;  8:45  am] 
HUMQ  oooE  enr-oi^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3926-00(q 
PPM  One  LLC;  Notice  of  FHing 

September  3, 1997. 

Take  notice  that  on  Jtily  25, 1997. 
PFM  One  LLC  tendered  for  filing  FERC 
Rate  Schedule  No.  1  in  the  above- 
referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  Mddi  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  Ift 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasliriL 
Seaetary. 

(FR  Doc  97-23763  Filed  9-8-97;  8:45  am] 
■LUNG  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  flegulatofy 
Commission 

(Docket  Na  ER97-3931-000] 
PPM  Six  LLC;  Notice  of  Filing 

Septemlier  3, 1997. 

Take  notice  that  on  July  25, 1997, 
PPM  Six  LLC  tendered  for  filing  FERC 
Rate  Schedule  No.  1  in  the  above- 
referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoH  D.  CaslMll. 

Secretary. 

(FR  Doc.  97-23767  Filed  9-6-97:  8:45  am] 

■LUNG  COOe  STIT-OI-M 

DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Conmiission 

[Docket  No.  ER97-3928-000] 
PPM  Tliree  LLC;  Notice  Of  Rling 

September  3, 1997. 

Take  notice  tliat  on  July  25, 1997. 
PPM  Three  LLC  tendered  for  filing 
FERC  Rate  Schedule  No.  1  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  Cashell,  ,         ... 

Secretary. 
(FR  Doc  97-23765  Filed  9-6-97;  8:45  am) 

MLUNG  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER97-3927-000] 
PPM  Two  LLC;  Notice  of  HIing 

Septemlwr  3, 1997. 

Take  notice  that  on  July  25. 1997. 
PPM  Two  LLC  tendered  for  filing  FERC 
Rate  Schedule  No.  1  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 


and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CashcU, 
Secretary.  " 

(FR  Doc^97-23764  Filed  9-«-97;  8:45  am] 
aiujNQ  coo«  ariT-ei-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9e-1 -79-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Proposed  Changes  in  FERC  QAs  Tariff 

Septemtwr  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Sabine  Pipeline  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet 
proposed  to  be  effective  October  1, 
1997: 

Fifth  Revised  Sheet  No.  20 

Sabine  state  that  its  filing  reflects  an 
Annual  Charge  Adjustment  (ACA)  unit 
charge  of  $.0022/Dth  to  be  applied  to 
rates  for  the  annual  period  commencing 
October  1.1997. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
coounissions  and  other  interested 
parties.  In  accordance  with  the 
provisions  of  §  154.2(d)  of  the 
Commission's  Regulations,  copies  of 
thifi  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place 
at  Sabine's  offices  at  1111  Bagby  Street 
in  Houston.  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Section  385.214  and 
385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  paity 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  0.  CasheU, 

Secretary. 

[FR  Doc.  97-23814  Filed  9-8-97;  8:45  am] 

MUJNQ  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-403-OOOI 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

September  3, 1997. 

Take  notice  that  on  August  29. 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Voliune  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
September  1.  1997: 

Tariff  Sheets  Applicable  to  Contesting  Parties 

Thirtieth  Revised  Sheet  No.  14 
Fifty-First  Revised  Sheet  No.  15 
Thirtieth  Revised  Sheet  No.  16 
Fifty-First  Revised  Sheet  No.  17 
Thirty-Fourth  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Seventh 
Revised  Volume  No.  1 ,  to  reflect  a 
change  in  its  FT/FT^4N  GSR  Surcharge, 
due  to  an  increase  in  GSR  billing  imits 
efiisctive  September  1. 1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  those  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  Iwicome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashelli 

Secietary. 

(FR  Doc.  97-23798  Filed  »-8-97;  8:45  am] 

aiLUNa  oooE  stit-oi-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-604-t00<q 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Cost  Recovery  Rling 

'»  September  3. 1997. 

Take  notice  that  on  August  29. 1997. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
October  1.1997. 

Tariff  Sheets  Applicable  to  Contesting  Potties 

Thirty-Second  Revised  Sheet  No.  14 
Fifty-Third  Revised  Sheet  No.  15 
Thirty-Second  Revised  Sheet  No.  16 
Fifty-Third  Revised  Sheet  No.  17 
Twenty-Ninth  Revised  Sheet  No.  18 
Thirty-Fifth  Revised  Sheet  No.  29 

Tariff  She^s  Applicable  to  Supporting 
Parties 

Seventeenth  Revised  Sheet  No.  14a 
Twenty-Third  Revised  Sheet  No.  15a 
Seventeenth  Revised  Sheet  No.  16a 
Twenty-Third  Revised  Sheet  No.  17a 

Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  and  revised 
interruptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  payment  of 
price  differential  costs  under 
unrealigned  gas  supply  contracts  as  well 
as  sales  function  costs  during  the  period 
May  1. 1997  through  July  31, 1997. 
These  GSR  costs  have  arisen  as  adirect 
result  of  customers'  elections  during 
restructiuing  to  terminate  their  sales 
entitlements  under  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  Southern's  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  97-23809  Filed  »-8-g7;  8:45  am] 

MUJUn  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  f^ulatory 
Commission 


(Docket  No.  RP97-48e-OO0I 

Steuben  Gas  Storage-Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  3. 1997. 

Take  notice  that  on  August  29. 1997, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Voliune  No.  1  and 
Original  Volume  No.  2.  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  September  1. 1997. 

Steuben  states  that  this  filing  is  being 
made  to  implem«it  changes  to  its 
Volume  1  and  Volume  2  tariff  to 
conform  with  the  revisions  made  to  Part 
154  of  the  Commissions  regulations 
pursuant  to  Order  Nos.  582  and  582-A. 
Steuben  has  requested  a  waiver  of  the 
thirty  (30)  day  notice  period  to  allow  the 
tariff  sheet  to  become  effective  on 
September  1, 1997. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
juri^ctional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Conunission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Loia  D.  CaslieU, 

Secretary. 

(FR  Doc.  97-23803  Filed  9-8-97;  8:45  am] 

BILUNG  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-402-OO(q 

Texas  Gas  Transmission  Corporation; 
Notice  of  RHng  of  Tariff  Sheets 

Septemlier  3, 1997. 

Take  notice  that  on  August  29, 1997. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1  the  following  tariff  sheet: 

First  Revised  Sheet  No.  221 

Texas  Gas  states  that  the  puipose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  No.  636-C  issued 
February  27, 1997,  in  Docket  No.  RM91- 
11-006,  el  al.  Texas  Gas  states  that  it  has 
revised  its  right-of-first-refusal  tariff 
provisions  to  reduce  the  term  cap  for 
matching  a  competitive  bid  firom  twenty 
(20)  years  to  five,  (5)  years. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  served  upon  Texas 
Gas  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedeisl 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules, 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.    . 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  97-23797  Filed  9-8-97;  8:45  am] 
aaiJNO  COOE  stit-oi-m 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctol  Na  TM8S-1-18-000I 

Texas  Qas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1997.  '  ^ 

Take  notice  that  on  August  28, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  iU  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  l^^the  revised  tariff  sheets 
contained  in  Appendix  A  of  the  filing. 

The  revised  tariff  sheets  are  being 
filed  pursuant  to  Section  23  of  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  which  affords  Texas  Gas 
the  right  to  recover  the  costs  billed  to 
Texas  Gas  by  the  Federal  Energy 
Regulatory  Commission  via  the  FERC 
ACA  Unit  Charge  method.  That  unit 
charge,  as  determined  by  the 
Commission,  is  S.0022/MMBtu  as  set 
forth  on  Texas  Gas's  Annual  Charges 
Bill  for  fiscal  year  1997,  to  be  effiactive 
October  1. 1997. 

Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sees.  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 
(PR  Doc  97-23810  Filed  9-8-97;  8:45  am) 

BNJJNQ  COOC  •717-«t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dodiet  No.  TMoe-a-is-onq 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  28, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 

Fifth  Revised  Sheet  Na  14 

The  tariff  sheet  is  being  filed  to 
establish  a  revised  Effective  Fuel 
Retention  Percentage  (EFRP)  under  the 
provisions  of  Section  16  "Fuel 
Retention"  as  found  in  the  General 
Terms  and  Conditions  of  Texas  Gas    ■ 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  The  revised  EFRP  may  be  in 
effect  for  the  annual  period  November  1, 
1997,  through  October  31. 1998.  The 
instant  filing  generally  results  in  net 
reductions  of  fuel  retention  percentages 
versus  the  percentages  for  the  aiuiual 
period  beginning  November  1, 1996. 

Texas  Gas  Requests  an  effective  date 
of  November  1,  1997.  for  the  proposed 
tariff  sheet 

Copies  of  the  tariff  sheet  are  being 
mailed  to  Texas  Gas  affected  customers 
and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fiR  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washingtan,  DC  20426, 
in  accordance  with  Sees  385.214  and 
385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.       '•■  ^ 

LoiaaCaihril, 
Secrrtaiy. 

(FR  Doc.  97-23817  Filed  9-8-97;  8:45  am) 
aiUJNQ  COOC  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatocy 
Commission 

[Docket  No.  RP97-SO1-O00] 

Texas-Ohio  Pipeline,  Inc.;  Notice  of 
Proposed  Clwngas  in  FERC  Gas  Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
Texas-Ohio  Pipeline,  Inc.  (TOP), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
First  Revised  Sheet  No.  66,  with  a 
proposed  effiactive  date  of  October  1. 
1997. 

TOP  states  that  the  purpose  of  this 
filing  is  to  comply  wiUi  the 
Commission's  Order  No.  636-C.  issued 
February  27, 1997  in  Docket  No.  RM91- 
11-006.  et  al.  TOP  states  that  it  has 
revised  its  right  of  first  refusal  tariff 
provisions  to  reduce  the  contract  term 
for  matching  a  competitive  bid  from 
twenty  years  to  five  years. 

TOP  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers. 

Any  (>erson  desiring  to  be  heard  or  to  , 
protest  this  filing  should  file  a  motion 
to  inte.rvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  97-23806  Filed  9-8-97;  8:45  am] 
atLLMG  COOC  «717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

PHMAet  No.  RP97-4M-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  3, 1997. 

Take  notice  that  on  August  29, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
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of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Revised  Sheet  Nos. 
112  and  113,  to  be  effective  October  1, 
1997. 

Trailblazer  states  that  the  filing  was 
made  to  modify  the  provisions  in 
Trailblazer's  Tariff  relating  to  its 
allocation  and  scheduling  of  capacity 
for  firm  service  at  secondary  points 
when  there  is  a  constraint  on  the 
secondary  path  as  opposed  to  the 
secondary  point. 

Trailblazer  requested  whatever 
waivers  are  necessary  to  permit  the  tariff 
sheets  to  become  effective  October  1, 
1997. 

Trailblazer  states  that  a  copy  of  the 
filing  has  been  mailed  to  its  customers 
and  interested  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Caahell. 
Secretary. 

[FR  Doc.  97-23796  FUed  9-8-97;  8:45  am] 
BIUJNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  TM9e-1-82-000] 

Viking  Gas  Transmission  Company; 
Notlca  of  Rling 

September  3, 1997. 

Take  notice  that  on  August  27, 1997, 
Viking  Gas  Transmission  Company 
("Viking")  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  following  tariff  sheets 
to  become  effective  October  1. 1997: 

Ninth  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  6A 

The  purpose  of  this  filing  is  to 
increase  Viking's  Annual  Charge 
Adjustment  ("ACA")  from  $0.0020  per 
dekatherm  to  $0.0022  per  dekatherm  as 


permitted  by  Sections  154.204  and 
154.402  of  the  Commission's  Rules  and 
Regulations,  18  CFR  §§  154.205, 154.402 
(1997).  Viking's  authority  to  make  this 
filing  is  set  forth  in  Article  XIX  of  the 
General  Terms  and  Conditions  of 
Viking's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  the 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  214  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
witii  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  Caahell, 
Secretaiy. 
(FR  Doc.  97-23815  Filed  9-8-97;  8:45  am] 

BILUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENEflbY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No  RP97-484-O00] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Cfiangas  in  FERC  Gas 
Tariff 

September  3, 1997. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  August  27, 1997. 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Second  Revised  Sheet  No.  214. 
Fourth  Revised  Sheet  No.  254  and 
Second  Revised  Sheet  No.  255.  to  be 
effective  September  25,  1997. 

WNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  Order  No.  636- 
C,  issued  February  27, 1997.  Paragraph 
(B)  of  the  order  directed  that  witldn  180 
days  of  the  issuance  of  the  order,  any 
pipeline  with  a  right-of-first-refusal 
tariff  provision  containing  a  contract 
term  longer  than  five  years  must  revise 
its  tariff  consistent  with  the  new  cap 
therein.  Ordering  Paragraph  (C)  directed 
pipelines  which  have  filed  to  recover 
GSR  costs  before  the  date  of  the  order. 


and  whose  GSR  recovery  proceedings 
have  not  been  resolved  by  settiement  or 
final  and  non-appealable  Commission 
order,  to  file  a  proposed  allocation  of 
GSR  costs  to  its  interruptible  customers. 
WNG  has  proposed  a  5%  allocation  of 
GSR  costs  to  interruptible  customers. 
The  above  listed  tariff  sheets  are  being 
filed  in  compliance  with  the  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  S^tions 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell. 
Secretary. 

(FR  Doc.  97-23790  FUed  9-8-97;  8:45  am) 
aaxMO  oooc  ttm-t-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-483-00q 

Wyoming  Interstate  Company  Ltd.; 
Notice  of  Tariff  Complianca  Rilng 

September  3, 1997. 

Take  notice  that  on  August  27. 1997, 
Wyoming  Interstate  Company  Ltd. 
("WIC"),  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80944,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Voliune  No.  2, 
First  Revised  Sheet  No.  61  and  First 
Revised  Sheet  No.  62  to  be  effective 
September  26,  1997. 

WIC  states  is  it  making  this  filing  to 
comply  with  the  Order  No.  636-6  (78 
FERC  1 61,186)  issued  February  26, 
1997  (Order).  Specifically  WIC  states 
these  sheets  are  filed  to  comply  with 
ordering  paragraph  (B)  of  the  Order 
which  states  "Within  180  days  of  the 
issuance  of  this  order,  any  pipeline  with 
a  right  of  first  refusal  tariff  provision 
containing  a  contract  term  cap  longer 


47486 


Federal  Register  /  Vol.  6^2.  No.  174  /  Tuesday.  September  9,  1997  /Notices 


than  five  years  must  revise  its  tariff 
consistent  with  the  new  cap  adopted 
herein." 

WIC  further  states  that  copies  of  this 
filing  have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies  and  that  the  filing  is  available  for 
public  inspection  at  WIC's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CMhdl. 
Secretary. 
[FR  Doc.  97-23789  Filed  9-8-97;  8:45  am) 

BMJJNQ  CODE  aT17-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-603-000] 

Wyoming  Interstate  Company;  Notice 
of  Tariff  HIIng 

September  3. 1997. 

Take  notice  that  on  August  29, 1997. 
Wyoming  Interstate  Company  (WIC), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Second  Revised  Volimie  No. 
2  tariff,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
October  1,  1997. 

WIC  states  as  a  result  of  implementing 
a  posted  fuel  percentage  retention  for 
quantities  received  a  WIC's  transmission 
system  coupled  with  the  current  tariff 
requirement  of  billing  on  receipt 
quantities,  shippers  can  be  billed 
overrun  charges  on  the  FLAU 
percentage.  This  can  occur  if  the 
shippers  nominate  to  deliver  their  full 
contract  entitlement  at  the  delivery 
point(s).  Therefore  WIC  is  proposing  to 
modify  its  tariff  to  base  entitlements  and 
invoice  shippers  based  on  Point  of 
Delivery  Quantities.  This  will  simplify 
the  administration  of  WIC's  firm 
contracts  and  will  make  WIC's  tariff 


consistent  with  the  tariff  of  Colorado 
Interstate  Gas  Company  which  acts  as 
operator  of  WIC. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-23808  Filed  9-8-97;  8:45  am) 
BiujNa  cooE  tnj-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-488-000] 

Young  Gas  Storage  Company  Ltd.; 
Notice  of  Tariff^ompilance  Rling 

September  3,  1997. 

Take  notice  that  on  August  27, 1997, 
Young  Gas  Storage  Company  Ltd. 
("Young"),  Post  Office  Box  1087, 
Colorado  Springs,  Colorado  80944, 
tendered  for  filing  to  become  part  of  its 
FERC  gas  tariff.  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  71  to  be 
effective  September  26,  1997. 

Young  states  it  is  making  this  filing  to 
comply  with  the  Order  No.  636-C  (78 
FERC  i  61,186)  issued  February  26, 
1997  (Order).  Specifically  Young  states 
that  sheet  is  filed  to  comply  with 
ordering  paragraph  (B)  of  the  Order 
which  states  "Within  180  days  of  the 
issuance  of  this  order,  any  pipeline  with 
a  right  of  first  refusal  tariff  provision 
containing  a  contract  term  cap  longer 
than  five  years  must  revise  its  tariff 
consistent  with  the  new  cap  adopted 
herein." 

Young  further  states  that  copies  of 
this  filing  have  been  served  on  Young's 
jurisdictional  customers  and  public 
bodies  and  that  this  filing  is  available 
for  public  inspection  at  Young's  offices 
in  Colorado  Springs,  Colorado. 

Any  person  desuing  to  protest  this 
filing  should  file  a  motion  to  intervene 


or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Section  385.214  and 
Sections  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  97-23792  Filed  »-e-97;  8:45  am] 

BNXING  COCC  «717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EQ97-82-000,  et  aL] 

Aubumdale  Power  Partners,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  3,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Aubumdale  Power  Partners,  Limited 
Partnership 

[Docket  No.  EG97-82-0001 

On  August  22,  1997,  Aubumdale 
Power  Partners,  Limited  Partnership, 
Suite  200,  12500  Fair  Lakes  Circle, 
Fairfax,  Virginia  22033,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  added  by  section  711  of  the 
Energy  Policy  Act  of  1992. 

The  applicant  is  a  corporation  that  is 
engaged  directly  and  exclusively  in 
owning  and  operating  an  eligible  facility 
located  in  Polk  County,  Florida,  near  the 
town  of  Aubumdale.  "The  facility 
consists  of  a  158.8  MW  (net)  topping- 
cycle  cogeneration  facility  fiieled  by 
natural  gas. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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2.  Sierra  Pacific  Power  Company 

(Docket  No.  ER9 7-4 156-000] 

Take  notice  that  on  August  11, 1997, 
Sierra  Pacific  Power  Company 
("Sierra"),  tendered  for  filing  Service 
Agreements  ("Service  Agreements") 
%vith  the  following  entities  for  Non-Firm 
Point-to-Point  Transmission  Service 
under  Sierra's  Open  Access 
Transmission  Tariff  ("Tariff"): 

1.  Western  Resources 

2.  Pacific  Gas  &  Electric  Company 
Sierra  filed  the  executed  Service 

Agreements  with  the  Commission  in 
compliance  with  Section  14.4  of  the 
Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  Nos.  148  and  148A 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  ciurent  subscribers. 
Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  August  11. 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Ftiblic  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-4157-O00] 

Take  notice  that  on  August  11, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the 
PSE&G(Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9. 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
July  29, 1997  for  the  PSE&G  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  September  17. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-4159-000] 

Take  notice  that  on  August  12, 1997, 
Wisconsin  Electric  Power  Company 
("Wisconsin  Electric"),  tendered  for 
filing  two  Transmission  Service 
Agreement  between  itself  and  National 
Gas  &  Electric  L.P.("NG&E"),  and 


between  Wisconsin  Electric  and 
Allegheny  Power  System.  The  first 
Transmission  Service  Agreement  allows 
NG&E  to  receive  short  term  firm 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Volume 
No.  7,  which  is  pending  Commission 
acceptance  in  Docket  No.  OA97-578. 
The  second  Transmission  Service 
Agreement  allows  APS  to  receive  non- 
firm  transmission  service  under  the 
same  tariff 

Wisconsin  Electric  requests  an 
efiiactive  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
NG&E,  APS,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Conunission. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-416O-000] 

Take  notice  that  on  August  12, 1997, 
Central  Illinois  Public  Service  Company 
("OPS"),  submitted  two  umbrella  short- 
term  firm  transmission  service 
agreements,  dated  April  1,  1997,  July  11, 
1997  and  July  21, 1997,  establishing  the 
following  as  customers  under  the  terms 
of  CIPS'  Open  Access  Transmission 
Tariff:  Cinergy  Services.  Inc..  The  Power 
Company  of  America.  L.P.,  and  New 
York  State  Electric  &  Gas  Corporation. 

CIPS  requests  an  effective  date  of  July 
21, 1997  for  the  service  agreements. 
Accordingly,  OPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on  the 
three  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-4161-000] 

Take  notice  that  on  August  12, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Market  Responsive 
Energy.  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Market 
Responsive  Energy.  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 


Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA9&-47-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  July  14,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Interstate  Power  Company 

[Docket  No.  ER97-4162-000] 

Take  notice  that  on  Augtist  12, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Wisconsin  Power  and  Light  (WPL). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  firm 
point-to-point  transmission  service  to 
WPL. 

Comment  date:  September  17. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Conqiany 

[Docket  No.  ERg7-4163-000) 

Take  notice  that  on  August  12, 1997. 
Northeast  Utilities  Service  Company 
("NUSCO"),  tendered  for  filing,  a 
Service  Agreement  with  Market 
Responsive  Energy  Inc.,  under  the  NU 
System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Market 
Responsive  Energy,  Incorporated. 

NUSCO  requests  that  the  Service ' 
Agreement  become  effective  July  24, 
1997. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  The  Detroit  Edison  Cmnpany 

[Docket  No.  ER9 7-4 164-000) 

Take  notice  that  on  August  12, 1997, 
The  Detroit  Edison  Company  tendered 
for  filing  its  report  of  transactions  for 
the  second  calendar  quarter  of  1997. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-4165-0001 

Take  notice  that  on  August  12. 1997, 
Northeast  Utilities  Service  Company 
("NUSCO"),  tendered  for  filing,  a 
Service  Agreement  with  the  Public 
Service  Electric  and  Gas  Company 
under  the  NU  System  Companies'  Sale 
for  Resale,  Tariff  No.  7. 
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NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Public  Service 
Electric  and  Gas. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  July  25, 
1997. 

Comment  date:  September  17. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Southern  Company  Energy 
Marketing,  LP. 

(Docket  No.  ER97-4166-O00J 

Take  notice  that  on  August  12, 1997, 
Southern  Company  Energy  Marketing 
L.P.  {"SCEM").  filed  an  application 
requesting  acceptance  of  its  proposed 
Market  Rate  Tariff,  waiver  of  certain 
regulations,  and  blanket  approvals.  The 
proposed  tariff  would  authorize  SCEM 
to  engage  in  sales  of  capacity  and  energy 
to  eligible  customers  at  market-based 
rates  as  a  power  marketer. 

Ck>mment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

(Docket  No.  ER97-4167-0001 

Take  notice  that  on  August  12, 1997, 
Central  Power  and  Light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  "CSW  Operating 
Companies")  submitted  for  filing  a 
service  agreement  under  which  the  CSW 
Operating  Companies  will  provide  firm 
point-to-point  transmission  service  to 
SWEPCO  in  accordance  with  the  CSW 
Operating  Companies'  open  access 
transmission  service  tariff. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  New  York  Slate  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-4169-000] 

Take  notice  that  on  August  12, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and  Engage 
Energy  US,  LP.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  NYSEG  open 
access  transmission  tariff  filed  and 
effective  on  May  28, 1997,  in  docket  No. 
OA97-571-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  15, 1997  for  the  Engage  Energy  US. 


L.P.  Service  Agreement.  NYSEG  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  New  York  State  Electric  k  Gas 
Corporation 

(Docket  No.  ER97-4170-O001 

Take  notice  that  on  August  12, 1997. 
New  York  State  Electiic  &  Gas 
Corporation  ("NYSEG"),  filed  a  Service 
Agreement  between  NYSEG  and 
ENRON  Power  Marketing,  Inc. 
("Customer").  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  and  effective  on  May  28,  1997  with 
revised  sheets  effective  on  June  1 1 , 
1997,  in  Docket  No.  OA97-571-000  and 
OA96-195-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  14, 1997  for  the  ENRON  Power 
Marketing,  Inc.  Service  Agreement. 
NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  September  17,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  New  York  SUte  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-4171-0001 

Take  notice  that  on  August  12, 1997, 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG"),  filed  a  Service 
Agreement  between  NYSEG  and  NP 
Energy  Inc.  ("Customer").  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  and  effective  on 
May  28, 1997  with  revised  sheets 
effective  on  Jime  11, 1997,  in  Docket  No. 
OA97-571-000  and  OA96-195-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  25. 1997  for  the  NP  Energy  hic. 
Service  Agreement.  NYSEG  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-4172-OO0I 

Take  notice  that  on  August  12, 1997, 
Southern  Company  Services,  Inc. 
("SCS"),  acting  on  behalf  of  Alabama 


Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Companies")  filed  four  (4)  service 
agreements  for  firm  point-to-point 
transmission  service  and  fouir  (4)  service 
agreements  for  non-firm  point-to-point 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  of 
Southern  Companies.  Two  (2)  of  the 
agreements  for  firm  transmission  service 
are  between  SCS,  as  agent  for  Southern 
Companies,  and  Electric  Clearinghouse, 
Inc.,  and  the  other  two  agreements  for 
firm  service  are  between  SCS,  as  agent 
for  Southern  Companies,  and  (i)  Aquila 
Power  Corporation,  and  (ii)  Vitol  Gas  ft 
Electric  LLC.  The  four  (4)  non-firm 
transmission  service  agreements  are 
between  SCS,  as  agent  for  Southern 
Companies,  and  (i)  The  Energy 
Authority,  Inc.,  (ii)  New  York  State 
Electric  and  Gas  Corporation,  (iii) 
Minnesota  Power  and  Light  Company, 
and  (iv)  Pennsylvania  Power  and  Li^t 
Company. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4174-000I 

Take  notice  that  on  August  13, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  GPU  Energy  (GPU). 

Cinergy  and  GPU  are  requesting  an 
effective  date  of  August  1, 1997. 

Comment  date:  September  17,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-41 75-000) 

Take  notice  that  on  August  13, 1997, 
Cinergy  Services,  Inc.  (Qnergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Seminole  Electric 
Cooperative,  Inc.  (Seminole). 

Cinergy  and  Seminole  are  requesting 
an  effective  date  of  July  15,  1997. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-4 176-000) 

Take  notice  that  on  August  13, 1997, 
Qnergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
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entered  into  between  Cinergy  and 
Southern  Company  Services,  Inc. 
(Southern). 

Cinergy  and  Southern  are  requesting 
an  effective  date  of  August  15,  1997. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


20.  New  England  Power  Pool 

(Docket  No.  ER97^1 77-000) 

Take  notice  that  on  August  13, 1997, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  ProMark 
Energy,  Inc.  ("ProMark"').  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  Would 
permit  ProMark  to  join  the  over  120 
Participants  that  already  participate  in 
the  Pool.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  ProMark  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
September  1, 1997,  or  as  soon  as 
possible  thereafter  for  commencement 
of  participation  in  the  Pool  by  ProMark. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER97-417ft-000l 

Take  notice  that  on  August  13, 1997, 
Central  Vermont  Public  Service 
Corporation  ("Central  Vermont"), 
tendered  for  filing  a  Service  Agreement 
with  Virginia  Power  Company  under  its 
FERC  Electric  Tariff  No.  5.  The  tariff 
provides  for  the  sale  by  Central  Vermont 
of  power,  energy,  and/or  reeold 
transmission  capacity>  at  or  below 
Central  Vermont's  fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  August  11, 1997. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Montaup  Electric  Company 

(Docket  No.  ERg7-4179-000) 

Take  notice  that  on  August  13, 1997, 
Montaup  Electric  Company,  tendered 
for  filing  a  form  of  service  agreement 
providing  for  Short-Term  Firm  Point-to- 
Point  Tnmsmission  Service  to  itself 
under  its  open  access  tariff. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


23.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-4180-000] 

Take  notice  that  on  August  13, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC"),  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and'itself. 
The  Agreement  provides  for 
transmission. service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  1 1 . 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Iowa  Power  Partners  I,  LLC 

[Docket  No.  ER97-4222-000] 

On  August  15, 1997,  Iowa  Power 
Partners  I,  LLC  ("Iowa  PoWer  Partnere"), 
organized  under  the  laws  of  the  State  of 
Iowa,  submitted  for  filing,  pursuant  to 
Rule  207  of  the  Conunission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.207, 
an  initial  rate  schedule  for  sales  to  lES 
Utilities  Inc.  and  a  request  for  waivers 
and  pre-approvals  under  the  Federal 
Power  Act 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Duquesne  Light  Conq»any 

(Docket  No.  OA9&-56-001I 

Take  notice  that  on  August  14, 1997, 
Duquesne  Light  Company  (DLC) 
tendered  for  filing  an  index  of 
ctistomers  served  under  the  DLC  Open 
Access  Transmission  Tariff  since  July  9, 
1996. 

Comment  date:  September  17, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediue  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  molion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-23783  Filed  9-8-97;  8:45  ami 

ntUNQ  OOOE  6717-01<» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER97-413»-000,  at  aL] 

Souttiwestem  Electric  Power 
Company,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Rlings 

September  2, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Electric  Power 
Company,  West  Texas  Utilities 
Company 

{Docket  No.  ER97-4133-000I 

Take  notice  that  on  August  8, 1997, 
Southwestern  Electric  Power  Company 
(SWEPCO)  and  West  Texas  Utilities 
Company  (WTU)  tendered  for  filing:  (1) 
Amendment  No.  1,  dated  July  31, 1997, 
to  the  Service  Agreement  between  WTU 
and  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  (Tex-La),  dated  August  2, 
1993:  (2)  Amendment  No.  1,  dated  July 
31,  1997,  to  the  Power  Supply 
Agreement  between  SWEPCO  and  East 
Texas  Electric  Cooperative,  Inc.  (ETEC), 
dated  February  10,  1993;  and  (3)  a  new 
ERGOT  Power  Supply  Agreement 
between  SWEPCO  and  Tex-La,  dated 
July  31, 1997. 

SWEPCO  and  WTU  state  that  a  copy 
of  this  filing  has  been  served  on  ETEC. 
Tex-La  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Ariaona  Public  Service  Conqiany 

(Docket  No.  ER97-4134-000J 

Take  notice  that  on  August  11, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Service  Agreements 
under  APS"  FERC  Electric  Tariff, 
Original  Voliune  No.  3  with  LGftE 
Energy  Marketing,  Inc.  (LG&E),  Rocky 
Mountain  Generation  Cooperative,  Inc. 
(Rocky  Mtn),  Entergy  Power  Marketing 
Corp.  (Entergy),  Idaho  Power  Company 
("Idaho"),  The  Power  Company  of 
America  (The  Power  Co.),  e  prime,  inc. 
(e  prime),  and  Cinergy  Services,  Inc. 
(Cinergy). 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission,  LG&E,  Rocky  Mtn, 


47490 


Federal  Register  /  Vol.  62.  No.  174  /  Tuesday.  September  9,  1997  /  Notices 


Entergy,  Idaho,  The  Power  Co.,  e  prime, 
and  Cinergy. 

Comment  date:  September  15. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Madison  Gas  and  Electric  Cimipany 

[Docket  No.  ER97-413S-000) 

Take  notice  that  on  August  11, 1997. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with: 

•  American  Electric  Power  Service 
Corporation. 

•  AYP  Energy.  Inc. 

•  Electric  Qearinghouse.  Inc. 

•  Engage  Energy  US.  L.P. 

•  Minnesota  Power  and  Light 
Company. 

•  Northern  Indiana  Public  Service 
Company. 

•  Rainbow  Energy  Marketing 
Corporation. 

MGE  requests  an  effective  date  of 
August  11, 1997. 

Comment  date:  September  15. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  New  Englaad  Power  Company 

[Docket  No.  ER97-4136-000I 

Take  notice  that  on  August  11. 1997. 
New  England  Power  Company  (NEF) 
filed  a  Service  Agreement  with  NP 
Energy.  Inc.  for  non-firm,  point-to-point 
transmission  service  under  NEP's  open 
access  transmission  tariff.  FERC  Electric 
Tariff.  Original  Volume  No.  9. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Florida  Power  k  Light  Company 
[Docket  No.  ER97-4137-000I 

Take  notice  that  on  Augvist  11, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Equitable  Power 
Services  Company  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  21. 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Union  Ele(±ric  Company 

[Docket  No.  ER97-4138-000I 

Take  notice  that  on  August  11, 1997, 
Union  Electric  Company  (UE).  tendered 
for  filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Services 


between  UE  and  Central  Illinois  Public 
Service  Company,  Rainbow  Energy 
Marketing  Corporation,  Sikeston  Board 
of  Municipal  Utilities  and  Sonat  Power 
Marketing  L.P.  UE  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
UE  to  provide  transmission  service  to 
the  parties  pursuant  to  UE's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA96-50. 

Comment  date:  September  15, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-4139-^)00| 

Taka  notice  that  on  August  11, 1997, 
UtiliCorp  United  Inc.  (UtiliCorpj  filed 
service  agreements  with  Northern 
Indiana  Public  Service  Company  for 
service  under  its  ncm-firm  point-to-point 
open  access  service  tariff  for  its 
operating  divisions  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  Saeptember  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  md  of  this  notice. 

8.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Ediaon 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER9  7-4 140-000) 

Take  notice  that  on  August  11, 1997. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  31  to  add  one  (1)  new 
customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  August  8, 1997. 
to  Constellation  Power  Source.  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  September  15. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


9.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-^141-000] 

Take  notice  that  on  August  11, 1997. 
Jersey  Central  Power  &  Light  Coinpany. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (dA)/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Delmarva  Power  &  Light  Company 
(DPL),  dated  August  7, 1997.  This 
Service  Agreement  specifies  that  DPL 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &■  Ught  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  Energy  and  DPL  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  August  7, 1997  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  September  15,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Allegheny  Power  Service, 
Corporation,  on  Behalf  of  Mcmongahela 
Power  Company,  The  Potomac  Edison 
Company,  mad  West  Penn  Powrer 
Company  (Allegheny  Power) 

(Docket  No.  ER97-4142-000J 

Take  notice  that  on  August  11, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  23  to  add  Engage 
Energy  US,  L.P.,  Virginia  Electric  and 
Power  Company  and  Vitol  Gas  & 
Electric  LLC  to  Allegheny  Power  Open 
Access  Transmission  Service  Tariff 
which  has  been  submitted  for  filing  by 
the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-18- 
000.  The  proposed  effective  date  under 
the  Service  Agreements  is  August  8, 
1997  for  Engage  Energy  US,  L.P.  and 
Virginia  Electric  and  Power  Company, 
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and  July  17, 1997  for  Vitol  Gas  & 
Electric  LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  September  15. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-4143-000] 

Take  notice  that  on  August  11. 1997,. 
American  Electric  Power  Service 
Corporation  (AEPSC),  on  behalf  of 
Appalachian  Power  Company. 
Columbus  Southern  Power  Company. 
Indiana  Michigan  Power  Company. 
Kentucky  Power  Company,  Kingsport 
Power  Company.  Ohio  Power  Company, 
and  Wheeling  Power  Company 
(collectively,  the  AEP  Operating 
Companies)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  Wholesale  Market  Tariff,  FERC 
Electric  Tariff.  Under  the  tariff,  the  AEP 
Operating  Companies  may  enter  into 
service  agreements  for  the  sale  at 
wholesale  of  electric  capacity  and/or 
energy  at  negotiated  rates  and  may 
conduct  transactions  pursuant  to  such 
service  agreements. 

AEPSC  requests  an  effective  date  of 
October  10. 1997.  or  the  date  of 
approval  by  the  Conunission.  whichever 
comes  earlier. 

AEPSC  has  served  its  filing  on  the 
Public  Service  Commission  of  West 
Virginia,  the  Tennessee  Public  Service 
Commission,  the  Kentucky  Public 
Service  Commission,  the  Michigan 
Public  Service  Commission,  the  Indiana 
Utility  Regulatory  Commission,  the 
Virginia  State  Corporation  Conunission. 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  September  15, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-4144-000] 

Take  notice  that  on  August  11. 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  Williams  Energy 
Services  Company  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9. 1996 
in  Docket  No.  OA9&-141-000. 


RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  1. 1997  for  the  Williams  Energy 
Services  Company  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Sigma  Energy,  Inc. 

[Docket  No.  ER97-4145-000] 

Take  notice  that  on  August  11, 1997, 
Sigma  Energy,  Inc.  (Sigma)  petitioned 
the  Commission  for  acceptance  of  Sigma 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Sigma  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Sigma  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Sigma  is  a 
wholly-owned  Corporation  by  its  two 
principals,  Mario  Martini  and  Raymond 
M.  Cooper,  and  is  also  engaged  in  utility 
contract  analysis  for  its  clients. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

[Docket  No.  ER97-4146-000] 

Take  notice  that  on  August  11, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decattir, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
tmder  which  New  York  State  Electric 
and  Gas  Corporation  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  4, 1997. 

Comment  date:  September  15,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Tucson  Electric  Power  Company 

[Docket  No.  ER97-4147-0001 

Take  notice  that  on  August  11, 1997, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  two  (2)  service 
agreements  for  firm  point-to-point 
transmission  service  under  Part  II  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-140-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreements  to  become  effective 
as  of  the  earliest  date  service 
commenced  imder  any  of  these 


agreements.  The  service  agreements  are 
as  follows: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated  July 
28. 1997. 

2.  Service  Agreement  for  Finn  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated  July 
21, 1997. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Illinois  Power  Company 

(Docket  No.  ER97-4148-000] 

Take  notice  that  on  August  11, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  Constellation  Power  Source.  Inc. 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1.  1997. 

Comment  date:  September  15. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Illinois  Power  Company 

[Docket  No.  ER97-4149-000) 

Take  notice  that  on  August  11, 1997, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur, 
Illinois  62526.  tendered  for  filing  firm 
transmission  agreements  under  which 
Archer  Daniels  Midland  Company  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1,  1997. 

Comment  date:  September  15. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Illinois  Power  Company 

[Docket  No.  ER97-4150-000J 

Take  notice  that  on  August  11. 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  Northern  Indiana  Public  Service 
Company  will  take  transmission  service 
pursuant  to  its  o{}en  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1, 1997. 
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Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Entei:gy  Senrices,  Inc. 

[Docket  No.  ER97-4151-OO0I 

Take  notice  that  on  August  11, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Louisiana,  Inc.  (Entergy  Louisiana), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Gulf  States,  Inc.  and  PanEnergy 
Lake  Charles  Generation. 

Comment  date:  September  15,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  WisconsiB  Power  and  Light 
Company 

(Docket  No.  ER97-4152-0O01 

Take  notice  that  on  August  11. 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  PECO  Energy 
Company — Power  Team  as  a  point-to- 
point  transmission  customer  under  the 
terms  of  WPflkL's  transmission  tariff. 

WPftL  requests  an  effective  date  of 
July  15,1997,  and;  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  PECX)  Energy  Company 

(Docket  No.  ER97-41 53-000) 

Take  notice  that  on  August  11, 1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  August  4, 1997 
with  NP  Energy,  Inc.  (NP  ENERGY) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  NP  ENERGY  as 
a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
August  4, 1997,  for  the  Service 
Agreement 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NP  ENERGY  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  PECO  Energy  Company 

[Docket  No.  ER97^154-000l 

Take  notice  that  on  August  11, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  August  5, 1997 
with  Tenaska  Power  Services  Co. 
(TENASKA)  under  PECOs  FERC 


Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
TENASKA  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
August  5, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TENASKA  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER97-415&-0001 

Take  notice  that  on  August  11, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  PacifiCorp  as  a 
point-to-point  transmission  customer 
under  the  terms  of  WP&L's  transmission 
tariff. 

WP&L  requests  an  effective  date  of 
July  15,1997,  and;  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  tbe  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  15, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-23784  Filed  9-»-97:  8:45  am] 
BIUJNO  COOE  e717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commission 

Notics 

September  3, 1997. 

The  foUovdng  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 

Agency  Holding  Meeting:  Federal  Energy 
Regulatory  Commission. 

Date  and  Time:  September  10, 1997, 10:00 
a.m. 

Place:  Room  2C,  888  First  Street,  N.E., 
Washington,  D.C  20426. 

Status:  Open. 

Matters  to  be  Considered:  Agmda. 

*  Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

Contact  Person  for  More  Information:  Lois 
D.  Cashell  secretary  telephone  (202)  208- 
0400  for  a  Recording  listing  items  stricken 
from  or  added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be  considered 
by  the  Commission.  It  doei  not  include  a 
listing  of  all  papers  relevant  to  the  items  on 
the  agenda:  However,  all  public  documents 
may  be  examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— HYDRO 

681  St  Meeting— September  10, 1997 

Regular  Meeting  (10:00  a.m.) 

CAH-1. 
Docket#  P-2113,  064.  Wisconsin  Valley 
Improvement  Company 
CAH-2. 

Docket*  P-271,  049,  Entergy  Corporation 
CAH-3. 

Docket*  P-2381.  037,  Pacificorp 
CAH-4. 
Docket*  P-2570, 026,  Ohio  Power 
Company 
CAH-5. 
Docket*  P-9974, 029,  Rough  and  Ready 
HYDRO  Company 

CAH-6. 

Docket*  P-7115,  013,  Municipal  Electric 

Authority  of  Georgia 
Other*S  P-7115,  019,  Municipal  Electric 

Authority  of  Georgia; 
P-7115, 022,  Municipal  Electric  Authority 

of  Georgia; 
P-7115,  023,  Municipal  Electric  Authority 

of  Georgia; 
P-7115,  026,  Municipal  Electric  Authority 

of  Georgia; 
P-7115,  027,  Municipal  Electric  Authority 

of  Georgia 

Consent  Agenda — Electric 

CAE-1. 
Docket*  ER97-3561.  000,  Virginia  Electric 
and  Power  COMPANY 
CAE-2. 
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Docket*  EC97-39, 000,  Boston  Edision 
Company  and  BEC  Energy 
CAE-3. 
Docket*  ER97-2822, 000,  Washington 
Water  Power  Company 
CAB-4. 
Docket*  ER97-3200. 000,  Montaup  Electric 
Company 
CAE-5. 
Docket*  ER97-3299. 000,  Wisconsin 
Electric  Power  Company 
CAE-6. 
Docket*  ER97-3553,  000,  Rochester  Gas 

and  Electric  Corporation 
Othet«S  ER97-3556, 000,  Roxdel 
CAE-7. 
Docket*  ER97-964, 000,  Consumers  Energy 
Company 
CAE-8. 
Docket*  EC97-42, 000.  Boston  Edison 
Company 
CAE-9.  Docket*  ER95-760, 000,  Duke  Power 

Company 
Other*S  ER96-110,  000,  Duke  Power 

Company 
CAE-10.  Docket*  ER96-929, 000,  Potomac 

Electric  Power  Company 
CAE-1 1.  Docket*  EL96-38,  000, 
MidAmerican  Energy  Company 
Other. *S  OA96-42.  000,  MidAmerican 
Energy  Company 
CAE-12. 
Docket  *  ER91-150, 000,  Southern 

Company  Services,  Inc. 
Other  *S  ER91-326,  000,  Southern 

Com|}any  Services,  Inc.; 
ER91-570,  000.  Southern  Company 
Services,  Inc. 
CAE-13. 
Docket  *  TX96-6, 001,  Montana  Power 
Company 
CAE-14. 
Docket  «  ER97-2220, 001,  Boston  Edison 
Company 
CAE-15. 
Docket  *  EL95-33,  001,  Louisiana  Public 
Service  Commission  versus  Entergy 
Services,  Inc. 
CAE-16. 
Docket  *  ER96-360,  001,  Utilicorp  United, 
Inc. 
CAE-17. 
Docket  *  ER97-963,  001,  Consumers  Power 
Company  D/B/A  Consumers  Energy 
Company 
Other  *S  ERg7-1386,  001.  Consumers 
Energy  Company 
CAE-18. 
Docket «  EL93-35,  001,  City  of  Cleveland, 
Ohio  versus  Cleveland  Electric 
Illuminating  Company 
Other  «S  EL96-9, 001,  Cleveland  Electric 

Illuminating  Company; 
ELe6-21, 001,  Cleveland  Public  Power  of 
the  City  of  Cleveland,  Ohio  versus 
Cleveland  Electric  Illuminating  Company 
ER9&-501,  001.  Ohio  Power  Company 
CAE-19. 
Docket  *  EL97-34,  001,  Long  Island 
Lighting  Company  versus  Northeast 
Utilities  Service  Company 
Other  *S  ER97-2746,  001,  Northeast 
Utilities  Service  Company 
CAE-20. 


Docket «  AI96-2. 001,  Accotmting 
requirements  under  open  access 
transmission  tari% 
CAE-21. 
Docket  *  FA92-9, 002,  Central  Louisiana 
Electric  Company,  Inc. 
CAE-22. 
Docket  «  ER96-2571, 002,  Delmarva  Power 
ft  Light  Company 
CAE-23. 
Docket  *  EG97-80. 000.  CEA  Bhilai  Energy 
Company  Ltd. 
CAE-24. 
Docket  *  SC97-4, 000,  Qty  of  Ahna, 
Michigan  .< 
CAE-25. 
Docket  •  EL97-26,  000,  Louisiana  Public 
Service  Commission  versus  Entergy 
Services,  Inc. 
CAE-26. 
Docket  *  EL96-62, 000,  Rochester  Gas  and 
Electric  Corporation  versus  Niagara 
Mohawk  Power  Corporation 
CAE-27. 
Docket  *  EL94-77, 000,  Old  Dominion 
Electric  Cooperative 
CAE-28. 
Docket  #  EL95-43,  000,  California 
Department  of  Water  Resources  versus 
NEVADA  Power  Company 
CAE-29. 
Docket  *  EL9&-45,  000.  MODESTO 
IRRIGATI(»4  District 
CAE-30. 

Omitted 
CAE-31. 
Docket  *  EL97-41,  000,  Madison  Gas  and 
Electric  Company  versus  Wisconsin 
Power  Br  Light  Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
Docket  *  RP97-429,  001,  Ozari^  Gas 
Transmission  System 
CAG-2. 
Docket  *  RP97-447, 000,  Ncnthem  Natural 
Gas  Company 
CAG-3. 

Docket  *  RP97-451,  000,  QUESTAR 
Pipeline  Company 
CAG-4. 
Docket  *  PR97-10, 000,  Red  River  Pipeline, 
L.P. 

c:ag-5. 

Docket  *  PR96-2, 000.  Transok.  Inc. 
Other  *S  PR96-2,  001,  Transok,  Inc. 
CAG-^. 
Docket  *  PR97-4, 000,  Pontchartrain 
Natural  Gas  System 
CAG-7. 
Docket  *  RP93-166,  002,  Teimessee  Gas 

Pipeline  Company 
Other  *S  RP93-166, 003.  Teimessee  Gas 
Pipeline  Company 
CAG-8. 
Docket  «  RP94-203,  002,  Teimessee  Gas 

Pipeline  Company 
Other  *S  RP94-203,  001,  Tennessee  Gas 
Pipeline  Company 
CAG-9. 
Docket  *  RP97-58, 006,  East  Tennessee 
Natural  Gas-Com'pany 
CAG-10. 
Docket  *  RP97-59,  007,  Midwestern  Gas 
Transmission  Company 
CAG-11. 


Docket  •  RP97-60. 007.  Tennessee  Gai 
Pipeline  Company 
CAG-12. 
Docket  *  RP97-181.  005,  CNG 
Transmission  Corporation 
CAG-13. 
Docket  *  RP97-207, 001,  Distrigas  of 
Massachusetts  Corporation 
CAG-14. 
Docket  *  RP97-346, 001,  Equitrans,  LP. 
Other  *S  RP97-346. 002.  Equitrans.  LJ>. 
CAG-15. 
Docket  *  RP97-359, 001,  Texas  Eastern 

Transmission  Corporation 
Other  *S  RP97-35g.  002,  Texas  Eastern 
Transmission  Corporation 
CAG-16. 
Docket  *  RPg7-3g5, 001,  Texas  Eastern 
Transmission  Corporation 
CAG-17. 
Docket  *  RP97-435, 000,  Southern  Natural 
Gas  Company 
CAG-18. 
Docket  *  GT95-11, 000,  Williams  Natural 

Gas  Compan> 
Other  *S  GT95-11, 001,  Williams  Natural 
Gas  Company 
CAG-19. 
Docket  *  RP96-51, 004,  Panhandle  Eastern 
Pipe  Line  Company 
CAC-20. 
Docket  *  RP96-189, 001.  Ozark  Gas 
Transmission  System 
CAG-21. 
Docket  *  RP96-225, 000,  Natural  Gas 
Pipeline  Com{}any  of  America 
CAG-22. 
Docket  *  RP97-116, 005,  Koch  Gateway 
Pipeline  Company 
CAG-23. 

Omitted 
CAG-24. 

Omitted 
CAG-25. 
Docket  *  RP97-313, 000,  Ozark  Gas 
Transmission  System 
CAG-26. 
Docket  #  RP97-336,  001,  Trailbbzer 

Pipeline  Comftany 
Other  *s  RP97-336.  002,  Trailblazer 
Pipeline  Company 
CAG-27. 
Docket  *  RP97-427, 000,  Williams  Natural 
Gas  Company 
CAG-28. 

Omitted 
CAG-29. 
Docket  *  RP97-275, 006,  Northern  Natural 

Gas  Company 
Other  *S  TM97-2-59, 004.  Northern 
Natural  Gas  Company 
CAG-30. 
Docket  *  RPg6-388, 001,  Brooklyn  Union 
Gas  Company  versiu  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-3 1. 

Omitted 
CAG-32. 
Docket «  RP97-161, 006,  Iroquois  Gas 

Transmission  System,  L.P. 
Other  *S  RP97-329, 003.  Iroquois  Gas 
Transmission  System,  L.P. 
CAG-33. 
Docket  *  CP9&-492, 004,  CNG 
Transmission  Corporation 
CAG-34. 
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Docket  9  CP96-583.  001.  Midcon  Texas 
Pipeline  Operator,  Inc. 
CAG-35. 
Docket  «  CP97-675,  000,  U.S.  General 
Services  Administration 
CAG-36. 

Omitted 
CAG-37. 
Docket  «  CP96-268.  000,  Mississippi  River 
Transmission  Corporation 
CAG-38. 
Docket  •  CP87-132. 015.  Tennessee  Gas 

Pipeline  Company 
Other  tS  CP88-171.  032.  Tennessee  Gas 
Pipeline  Company:  CP89-629,  033, 
Tennessee  Gas  Pipeline  Company 
CAG-39. 

Docket  #  CP97-279,  000.  Warren 

Transportation,  Inc. 
Other  «S  CP97-280,  000,  Warren 
Transportation,  Inc.;  CP97-281. 000, 
Warren  Transportation,  Inc. 
CAG-40. 
Docket  *  CP97-313,  000.  Columbia  Gas 
Transniissioa  Corporation 
CAG-*1. 
Docket «  CP97-359, 000.  National  Fuel  Gas 
Supply  Corporation 
CAG-42. 
Docket  •  CP97-538. 000,  Koch  Gateway 
Pipeline  Company 
CAG-*3. 

Docket  #  CP96-495.  000.  GPM  Gas 
Corporation  versus  Continental  Natural 
Gas,  Inc. 
CAG-44. 
Docket  •  CP96-577,  000,  Plant  Owners 
versiu  Continental  Natural  Gas,  Inc. 
CAG-45. 
Docket  t  CP97-509,  000.  Barnes 
Transportation  Company.  Inc. 
CAG-46. 
Docket  «  MG9&-14.  001,  K  N  Wattenberg 
Transmission.  L.L.C 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 

Docket  *  EL97-36. 000.  Southern 
California  Edison  Company 

Declaratory  order  on  request  for 
jurisdictional  interpretation  concerning  sales 
through  the  California  Power  Exchange. 

Oil  and  Gas  Agenda 

L  Pipeline  Rate  Matters 
PR-1. 

Docket  «  RP97-369.  000,  Public  Service 
Company  of  Colorado  and  Cheyenne 
Light  Fuel  and  Power  Company 
Other  ts  GP97-3, 000.  Amoco  Production 
Company,  Anadarko  Petroleum 
Corporation,  Mobil  Oil  Corp>oration  and 
Oxy  USA.  Inc.,  et  al.;  GP97^.  000. 
Kansas  Small  Producer  Group;  GP97-5, 
000,  Mesa  Operating  Company 
Order  on  requests  for  adjustment  and 
refunds. 

n. 

Pipeline  Certificate  Mattan 
PC-1. 


Omitted 
Lois  D.  Caafaeil. 
Secretory. 

(FR  Doc.  97-23908  Filed  »-4-97;  5.-07  pm] 
BILUNO  CODE  STIT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6800-9] 

Establishment  of  the  Children's  Health 
Protection  Advisory  Committee 

AQBICY:  Environmental  Protection 
Agency  CEPA). 

ACTION:  Establishment  of  Federal 
Advisory  Committee. 

summary:  As  required  by  section  9(a)(2l 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.n.  section  9(a)(2),  we  are 
giving  notice  that  the  Environmental 
Protection  Agency  is  establishing  the 
Children's  Health  Protection  Advisory 
Committee.  The  purpose  of  this 
balanced,  broad-based  committee  is  to 
advise  the  Agency  on  children's 
environmental  health  issues  as  it 
develops  regulations,  guidance  and 
policies;  communicates  with  the  public; 
and  conducts  research. 

Copies  of  the  Committee  Charter  will 
be  filed  with  the  appropriate 
committees  of  Congress  and  the  Library 
of  Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information 
should  contact  Paula  R.  Goode,  OfBce  of 
Children's  Health  Protection,  USEPA  (G 
50),  401  M  Street  SW.,  Washington.  DC 
20460.  (202)  260-3356. 
goode.paula@epamail.epa.gov. 
SUPPlfMENTARY  INFORMATION: 
Backgroimd:  Children  face  significant 
and  unique  health  threats  from  a  range 
of  environmental  hazards.  They  are 
often  more  heavily  exposed  and  more 
vulnerable  than  adults  to  toxins  in  the 
environment,  from  asthma-exacerbating 
air  pollution  and  lead-based  paint  in 
older  homes,  to  treatment-resistant 
microbes  in  drinking  water,  and  to 
persistent  chemicals  that  may  cause 
cancer  or  induce  developmental 
changes,  or  may  affect  an  individual's 
ability  to  reproduce  as  a  healthy  adult. 
Children's  developing  immime  and 
nervous  systems  can  be  highly 
vidnerable  to  disruption  by  toxins  in  the 
environment  and  the  consequences  may 
be  lifelong. 

The  Environmental  Protection  Agency 
has  created  a  new  Office  of  Children's 
Health  Protection  (OCHP)  and  its 
mission  is  to  make  the  protection  of 
children's  health  a  fundamental  goal  of 
public  health  and  environmental 


protection  in  the  United  States.  This 
goal  will  be  achieved  by  setting  strong 
standards  to  protect  children's  health, 
conducting  scientific  research  to  twtter 
understand  environmental  threats  to 
children's  health,  and  by  increasing 
public  education  and  community 
outreach  on  children's  issues.  This 
Office  will  help  implement  the 
President's  Executive  Order  to  Protect 
Children  from  Environmental  Health 
and  Safety  Threats,  which  was  signed 
on  April  21, 1997. 

The  creation  of  an  advisory  committee 
on  children's  environmental  health  will 
provide  the  structured  environment  for 
meaningful  information  exchanges  and 
consensus  building  discussions. 

The  Committee  will  be  composed  of 
approximately  25  members.  OCHP  will 
ensure  that  there  is  a  balanced,  broad- 
based  representation  among  the 
membership  of  this  advisory  committee. 
PARTICIPANTS:  EPA  anticipates  that  the 
committee  will  include  representatives 
of  public  health  and  health  practitioner 
communities,  academia.  State  and  local 
government,  other  Federal  agencies, 
environmental  and  public  interest 
groups,  industry,  and  the  general  public. 

Dated:  September  2, 1997. 
E.  Ramona  Trovato, 
Director,  Office  of  Children's  Health 
Protection. 

[FR  Doc.  97-23844  Filed  9-8-97;  8:45  am] 
BILUNO  cooE  asao-ae-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6889-7] 

Investigator-Initiated  Grants:  Request 
for  Applications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  the 
fiscal  year  1998  investigator-initiated 
grants  program  announcements,  in 
which  the  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grants  will  be 
competitively  awarded  following  pew 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  below. 
FOR  FU^ER  INFORMATION  CONTACT*. 
U.S.  Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R),  401  M  Street  SW.,  Washington, 
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DC  20460,  telephone  (800)  490-9194. 
The  complete  announcement  can  be 
accessed  on  the  Internet  firom  the  EPA 
home  page:  http:/Avww.epa.gov/ncerqa. 
SUPPLEMENTARY  INFORMATKM:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 
Ebcploratory  Research,  (2)  Indicators  of 
Global  Climate  Change,  and  (3) 
Interindividual  Variation  in  Himian 
Susceptibility  to  Environmentally- 
caused  Disease.  Applications  must  be 
received  as  follows:  December  16, 1997, 
for  the  human  health  and  environmental 
chemistry  areas  of  exploratory  research; 
February  12, 1998,  for  Indicators  of 
Global  Climate  Change  and 
Interindividual  Variation  in  Human 
Susceptibility  to  Environmentally- 
caused  Disease;  March  12, 1998,  for  the 
physics  and  environmental  engineering 
areas  of  exploratory  research;  and  March 
31, 1998.  for  the  environmental  biology 
area  of  exploratory  research. 

The  RFAs  provide  relevant 
background  information,  sunmiarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  person  for  the  Exploratory 
Research  RFA  is  Clyde  Bishop 
(bishop.clyde@epamail.epa.gov), 
telephone  202-564-6914;  for  Indicators 
of  Global  Change,  Barbara  Levinson 
(levinson.barbara@epamail.epa.gov), 
telephone  202-564-6911;  and  for 
Interindividual  Variation  in  Human 
Susceptibility  to  Environmentally- 
caused  Disease,  Etavid  Reese 
(reese.david@epamail.epa.gov), 
telephone  202-564-6919. 

Dated:  August  28, 1997. 

Approved  for  publication: 

HSDiy  I*.  LOD^BSt  U, 

Acting  Assistant  Administrator  for  Research 
and  Development 

(FR  Doc.  97-23838  Filed'  9-8-97;  8:45  am] 
BRiJNQ  oooE  esso-ao-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-688»-«l 

Fellowships  for  Graduate 
Environmental  Study 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  the 
fiscal  year  1998  Science  to  Achieve 


Results  (STAR)  Fellowships  for 
Graduate  Environmental  Study  Program 
announcement,  in  which  the  scientific 
disciplines  of  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedule 
are  set  forth.  Fellowships  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Closing  date  for  receipt  of  pre- 
applications  is  November  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R),  401  M  Street  SW,  Washington 
DC  20460,  telephone  (800)  49(K9194. 
The  complete  announcement  can  be 
accessed  on  the  Internet  bom  the  EPA 
home  page:  http://www.epa.gov/ncerqa. 

SUPPLEMENTARY  INFORMATION:  In  its 
annoimcement  for  the  STAR 
Fellowships  for  Graduate 
Environmental  Study  Program  the 
Environmental  Protection  Agency  (EPA) 
invites  fellowship  pre-applications  the 
advance  education  (masters  and 
doctoral  levels)  in  27  fields  of  study 
relevant  to  environmental  science  and 
policy.  Pre-applications  must  be 
received  no  later  than  4:00  p.m.  on 
November  14, 1997. 

The  annoimcement  provides  relevant 
background  information,  identifies 
eligible  fields  of  study,  and  describes 
the  application  and  review  process. 

The  contact  person  for  the  STAR 
Fellowships  Program  is 
Virginia  Broadway 

(broadway.virginia@epamail.epa.gov), 
telephone  202-564-6923. 

Dated:  August  29, 1997. 

Approved  for  publication: 
Houy  L.  Loogeat,  n. 

Acting  Assistant  Administrator  for  Reaeardi 
and  Development 
(FR  Doc.  97-23837  Filed  9-8-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6890-6] 

Notice  of  AvailabHIty  of  Final  Draft 
Guidance  for  Developing  Superfund 
Memoranda  of  Agreement  (MOi^ 
Language  Concerning  State  Voluntary 
Cleanup  Programs 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  annoimces  the 
availability  of  the  document  "Final 


Draft  Guidance  for  Developing 
Superfund  Memoranda  of  Agreement 
(MOA)  Language  Concerning  State 
Voluntary  Cleanup  Programs"  and  the 
Agfflicy's  request  for  stakeholder 
comment  on  both  aspects  of  the 
doctunent,  i.e.,  the  final  draft  guidance 
and  the  site  screening  or  designation 
process.  In  this  docimient,  the  U.S. 
Environmental  Protection  Agency  is 
encouraging  its  Regions  to  develop 
partnerships  with  States  by  negotiating 
MOAs  that  delineate  roles  and 
responsibilities  for  the  cleanup  of 
hazardous  substance  sites,  such  as 
Bvownfields,  that  do  not  pose  the  type 
of  risk  usually  addressed  by  Federal 
Superfimd  National  Priorities  List  (NPL) 
cleanups.  These  MOAs  are  designed  to 
facilitate  the  expeditious  cleanup  of 
these  lower  risk  sites  under  State 
voluntary  cleanup  prtigrams.  This 
docim[ient  sets  out  baseline  criteria  that 
EPA  will  use  to  evaluate  State  voluntary 
cleanup  programs.  This  evaluation  will 
be  part  of  the  negotiation  of  an  MOA,  or 
work  planning  doctmient  As  explained 
more  fully  in  the  draft  guidance,  for 
those  sites  included  within  the  scope  of 
the  MOA,  EPA  will  not  exercise  cost 
xecovery  authority  and  does  not 
generally  anticipate  taking  removal  or 
remedial  actions  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA  or  Superfund)  at 
these  sites  except  under  the  limited 
circumstances  detailed  in  the  draft 
guidance. 

DATES:  Written  comments  must  be 
postmarked  or  submitted  by  hand  or 
electronically  by  October  24, 1997.  Due 
to  the  previous  stakeholder  discussions 
on  this  guidance,  including  the 
Felmiary  27, 1997  open  meeting  noticed 
in  the  February  13, 1997  Federal 
RegiBter,  this  comment  period  is  not 
expected  to  be  extended,  and  thus,  this 
is  likely  to  be  the  final  opporttmity  for 
public  comment  on  this  guidance. 
ADDRESSES:  To  submit  comments,  the 
public  must  send  an  original  and  two 
copies  to  Docket  Number  SFMOA, 
located  at  the  Superfund  Docket  The 
official  address  is:  U.S.  EPA,  Superfund 
Docket  (MC5202G),  401  M  Street,  N.W.. 
Washington,  D.C.  20460.  Hand- 
delivered  comments  should  be  taken  to: 
U.S.  EPA,  Superfund  Docket,  1235 
Jefferson  Davis  Highway,  Crystal 
Gateway  1,  First  Floor,  Arlington,  VA 
22202.  (Also,  see  the  sectfon  imdar 
"Supplementary  Information"  regarding 
the  paperless  office  effort  for  submitting 
public  comments.)  The  Superfund 
Docket  is  open  for  public  inspection  and 
copying  of  supporting  information  from 
9:00  a.m.-4:00  p.m..  Eastern  Time, 
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except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  703-603- 
9232.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 
document  at  no  cost.  Additional  copies 
cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Garczynski,  Director,  Outreach 
and  Special  Projects  Staff,  Office  of 
Solid  Waste  and  Emergency  Response, 
U.S.  Environmental  Protection  Agency, 
Mail  Stop  5101,  401  M  Street,  N.W., 
Washington,  O.C.  20460,  phone:  (202) 
260—4039,  or  Linda  Boomazian,  Policy 
and  Program  Evaluation  Division,  Office 
of  Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  Mail  Stop  2273A, 
401  M  Street,  N.W.,  Washington.  D.C. 
20460,  phone:  (202)  564-5144. 
AVAILABILITY  OF  DOCUMENT:  The  Final 
Draft  Guidance  for  Developing 
Superfund  Memoranda  of  Agreement 
(MOA)  Language  Concerning  State 
Voluntary  Cleanup  Programs  follows 
this  notice.  In  adcUtion,  the  document 
can  be  accessed  electronically  through 
the  U.S.  Environmental  Protection 
Agency's  homepage  at  http:// 
www.epa.gov/brownfields.  ~ 

BACKGROUND  MFORMATKM:  States  are 
developing  voluntary  cleanup  programs 
to  speed  up  the  cleanup  of  non-National 
Priorities  List  sites,  which,  generally 
speaking,  pose  a  lower  risk  than  those 
sites  listed  on  the  National  Priorities 
List  (NPL).  These  voluntary  cleanup 
programs  pose  an  alternative  to  the 
conventional  CERCLA  or  State 
Superfund-llke  enforcement  approach  to 
cleaning  up  contaminated  sites. 
Through  State  voluntary  cleanup 
programs,  site  owners  and  developers 
identify  and  clean  up  sites  by  using  less 
extensive  administrative  procedures. 
The  site  owners  and  developers  may 
then  obtain  some  relief  &om  future  state 
liability  for  past  contamination.  This 
approach  encourages  cleanup  of  sites, 
such  as  Brownfields,  that  might 
otherwise  not  be  cleaned  up  because  of 
limited  Federal  and  State  resources. 

In  addition,  financial  and  real  estate 
sectors  are  sometimes  reluctant  to 
support  the  redevelopment  of 
brownfields  and  lower  risk  sites  because 
they  are  concerned  about  potential 
liability  under  CERCLA.  Some 
developers  have  also  expressed  concern 
that  the  uncertainty  that  can  arise  from 
potentially  overlapping  Federal/State 
cleanup  authorities  can  become  a 
disincentive  to  cleanup  and 
redevelopment  of  these  sites.  This 
guidance  addresses  this  concern  by 
clarifying  EPA  and  State  roles  and 
responsibilities,  which  helps  reduce 


such  uncertainty  and  promotes  the 
cleanup  and  redevelopment  of  lower 
risk  sites  such  as  Brownfields.  As  of 
August  1997,  eleven  States  and  EPA 
Regions  have  signed  Memoranda  of 
Agreement  clarifying  their  respective 
roles  at  certain  sites  being  addressed 
under  State  voluntary  cleanup 
programs. 

This  draft  guidance  includes  a  draft 
site  designation  or  screening  process 
and  proposes  that  this  new  process  be 
used  in  conjunction  with  the  guidance 
to  designate  sites  as  either  Tier  U  (lower 
risk  sites  that  are  eligible  for  inclusion 
within  the  scope  of  an  MOA  concerning 
a  State  voluntary  cleanup  program)  or 
Tier  I  (higher  risk  sites  of  the  type  that 
historically  have  been  listed  on  the 
National  Priorities  List).  Tier  I  sites  are 
not  eligible  for  inclusion  within  the 
scope  of  an  MOA  concerning  a  State 
voluntary  cleanup  program. 

The  Agency  is  requesting  comment  on 
both  the  draft  guidance  and  the  site 
designation  or  screening  process.  EPA 
would  like  to  receive  comments  of  both 
a  general  nature,  e.g.,  on  the  usefulness 
of  the  MOA  approach  to  clarifying  roles 
and  responsibilities;  the  feasibilify  and 
ease  of  implementation  of  the  site 
designation  or  screening  process;  as 
well  as  specific  suggestions  as  to  how 
the  giiidance  or  site  tiering  process 
could  be  improved.  In  particular,  EPA 
would  appreciate  feedback  and 
comment  in  the  following  areas: 

Draft  Guidance 

1.  Does  the  final  draft  guidance 
represent  an  appropriate  balance  among 
assuring  protective  site  cleanups;  the 
appropriate  level  of  State,  Federal  and 
community  involvement  at  voluntary 
cleanup  sites;  and,  encouraging  cleanup 
and  redevelopment  of  these  sites, 
particularly  in  the  following  areas? 

a.  Universe  of  sites  eligible  for 
inclusion  within  scope  of  MOA 

b.  Criteria  for  evaluating  State 
voluntary  cleanup  programs 

c.  Level  of  Federal  involvement 
(including  provision  of  technical  or 
financial  assistance),  if  any,  in  State 
voluntary  cleanup  programs 

d.  Level  of  Federal  involvement,  if 
any,  in  specific  sites  being  addressed 
under  State  voluntary  cleanup  programs 

e.  Methods  for  determining  the 
protectiveness  of  voluntary  cleanups  at 
lower  risk  sites. 

f.  Role  of  the  communify  in  voluntary 
cleanups 

Site  Designation  and  Screening  Process 

2.  What  type  and  amount  of 
information  is  needed  at  each  stage  in 
the  decision  process  to  reach  a  Tier  I  or 
Tier  II  decision? 


3.  Are  the  screening  steps  in  the  best 
logical  sequence? 

4.  If  there  are  nearby  populations  or 
sensitive  environments,  how  could  EPA 
ensure  that  private  parties  would 
evaluate  them  to  account  for  changes  in 
land  use  in  the  near  or  long-term? 

5.  What  information/ tools  (e.g., 
software)  are  currently  available  to  the 
public  that  would  allow  them  to  collect 
the  requested  information? 

6.  What  are  the  resource  implications 
for  stakeholders  who  use  these  tools  at 
each  step  of  the  process,  i.e.,  how  much 
is  the  estimated  cost  (in  dollars  and 
time)  of  conducting  each  step  of  the 
process? 

7.  Are  there  preferred  alternative 
mechanisms  for  screening  sites?  If  so, 
please  describe  briefly. 

SUPPt-EMENTARY  INFORMATION: 

PaperlesB  Office  Effort 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ACSII  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  name  of  the  commenter. 
This  will  allow  EPA  to  convert  the 
comments  into  one  of  the  word 
processing  formats  utilized  by  the 
Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  EPA  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenter.  Rather,  EPA  is 
experimenting  with  this  procedure  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  in  conjunction 
with  the  Agency's  "Paperless  Office" 
campaign. 

Dated:  August  29, 1997. 
Timothy  Fielib.  fr., 

Acting  Assistant  Administrator,  Ofpca  of 
Solid  Waste  and  Emergency  Response. 
StSTCT  A.  Hmnui. 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
Oswer  Directive  


Guidance  for  Developing  Superfund 
Memoranda  of  Agreement  (MOA) 
Language  Concerning  State  Voluntary 
Qeanup  Programs 

This  document  give*  guidance  to  EPA  staff 
on  how  to  draft  MOAs  with  States  on  State 
voluntary  cleanup  programs.  It  is  not  a 
regulation,  and  does  not  create  legally 
binding  obligations  on  any  person,  including 
Sutes  and  EPA.  Whether  or  not  EPA  follows 
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the  guidance  in  any  particular  case  will 
depend  on  the  circumstances.  EPA  may 
change  the  guidance  in  the  future. 

L  Purpose 

This  guidance  will  assist  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Regions  and  States  in  developing 
or  amending  Memoranda  of  Agreement 
(MOA)  ■  regarding  EPA/State 
relationships  with  respect  to  sites  being 
addressed  by  State  voluntary  cleanup 
progranos.  Regions  should  use  this 
guidance  in  determining  whether  to 
acknowledge  the  adequacy  of  a  State 
voluntary  cleanup  program  through  an 
MOA.  For  those  sites  included  within 
the  scope  of  the  MOA,  Regions  and 
States  can  agree  that  EPA  will  not 
exercise  cost  recovery  authorify  and 
does  not  generally  anticipate  taking  a 
removal  or  remedial  action  ^  at  certain 
sites  being  addressed  by  a  State's 
voluntary  cleanup  program  except 
under  limited  circumstances.  The 
decision  to  sign  an  MOA  is 
discretionary  upon  the  part  of  the 
Regional  Administrator. 

n.  Introduction 

State  Voluntary  Cleanup  Programs 

A  State  voluntary  cleanup  program  is 
an  alternative  to  the  conventional 
CERCLA  or  State  Superfund-like 
enforcement  approach  to  cleaning  up 
contaminated  sites.  States  are 
developing  voluntary  cleanup  programs 
to  speed  up  the  cleanup  of  non-National 
Priorities  List  sites,  which,  generally 
speaking,  pose  a  lower  risk  than  those 
sites  listed  on  the  National  Priorities 
List  (NPL).  3  These  volimtary  cleanup 
programs  are  designed  to  achieve  residts 
that  are  acceptable  to  the  State  in  terms 
of  costs  and  protection  of  the 
environment  and  human  health. 

Many  States  have  established 
voluntary  cleanup  programs.  The  key 
ingredients  of  a  documented  State 
voluntary  cleanup  program  include 
established  authority,  investigative  and 


■  These  MOAs  are  developed  under  the  National 
Contingency  Plan  definition  of  a  Superfund 
Memorandum  of  Agreement  (SMOA),  which  is  a 
nonbinding,  written  document  executed  by  an  EPA 
Regional  Administrator  and  the  head  of  a  State 
agency  to  establish  the  nature  and  extent  of  EPA 
and  State  interaction  during  the  removal,  pre- 
remedial.  remedial,  and/or  enforcement  response 
process.  The  SMOA  generally  defines  roles  and 
responsibilities;  it  is  not  a  site-specific  document 
although  attachments  may  address  specific  sites. 

2  EPA  may  obtain  access,  conduct  site  assessment 
or  information  gathering  as  necasaaiy  to  detennine 
whether  an  imminent  and  substantial 
endangerment  exists. 

'The  NPL  means  the  list,  compiled  l>y  EPA 
pursuant  to  CERCLA  section  105,  of  uncontrolled 
hazardous  substance  releases  in  the  United  States 
that  are  prioritiea  for  long-term  remedial  evaluation 
and  leaponae. 


remedial  procedures,  cleanup  targets 
appropriate  to  sites.  State  sign-off 
conditions  and  procedures,  and  liability 
provisions.  These  volimtary  cleanup 
programs  allow  volimteers,  such  as  site 
owners  and  developers,  to  identify  and 
clean  up  sites,  to  use  less  extensive 
administrative  procedures,  and  to  obtain 
some  relief  from  future  state  liability  for 
past  contamination.  These  sites  mi^t 
otherwise  not  be  cleaned  up  because  of 
their  relatively  low  priority,  and 
because  these  sites  are  too  numerous  for 
other  State  or  Federal  cleanup  programs 
to  address  within  a  reasonable  time 
frame. 

State-established  volimtary  cleanup 
programs  allow  private  parties  to 
initiate  and  proceed  widi  a  cleanup 
with  varying  levels  of  State  oversight 
and  enforcement  conditions.  This 
guidance  is  intended  to  be  flexible 
enough  to  accommodate  variability 
among  State  voluntary  cleanup 
programs;  however,  the  guidance  does 
describe  a  minimum  set  of  criteria  that 
a  State  voluntary  cleanup  program 
should  meet  before  EPA  signs  an  MOA 
with  the  State  concerning  its  voluntary 
cleanup  program. 

In  this  guidance,  EPA  uses  the  term 
"voluntary"  to  mean  "private  party- 
initiated."  It  does  not  imply  a  lack  of 
State  oversight  and/or  approval  of 
cleanup  activities.  Some  State  voluntary 
cleanup  programs  require  the 
"voluntary"  party  to  enter  into  an 
enforceable  consent  agreement. 

m.  Implementation 

A.  Scope  and  Applicability 

The  principles  outlined  in  this  policy 
may  apply  to  all  sites,  except  as 
specified  below. 

1.  Those  sites  designated  as  Higher 
Risk  (or  Tier  I)  sites,*  either  under  the 
screening  process  described  in  the 
Attachment  to  this  guidance,  or  under 
an  alternative  screening  process  or 
mechanism  proposed  by  the  State  and 
approved  by  EPA  Headquarters,  are  not 
eligible  for  inclusion  within  the  scope  of 
an  MOA. 

2.  Those  sites  proposed  for  or  listed 
on  the  National  Priorities  List  (NPL);  or, 
those  sites  where  ranking  packages 
proposing  their  inclusion  on  the 
National  Priorities  List  (NPL)  are 
submitted  to  EPA  Headquarters,  are  not 
eligible  for  inclusion  within  the  scope  of 
Uie  MOA. 

3.  Those  sites  for  which  an  order  or 
other  enforcement  action  is  issued  or 
entered  under  CERCLA  or  sections 


'Higher  Risk  (or  Tier  I]  sites  are  sites  that,  while 
not  currently  proposed  for  listing  on  the  NPL,  have 
greater  potential  lor  being  addressed  under  CERCLA 
authorities. 


3008(h).  3013(a),  or  7003(a)  of  RCRA, 
and  is  still  in  effect,  are  not  eligible  fbr 
inclusion  within  the  scope  of  an  MOA. 

4.  Those  sites  undergoing  RCRA 
corrective  action  pursuant  to  RCRA 
sections  3004(u),  3004(v)  or  3008(h)  are 
not  eligible  for  inclusion  within  the 
scope  of  an  MOA.  (However,  see  below 
for  details  on  certain  situations  where 
exceptions  may  be  made  to  this 
restriction  for  facilities  or  portions  of 
facilities  where  correction  action  has 
not  yet  been  initiated  under  an  order  or 
permit.) 

The  Region  and  the  State  may  agree 
to  apply  the  principles  of  the  MOA  to 
voluntary  cleanups  that  have  already 
begun  if  the  State's  voluntary  cleanup 
program  met  the  requirements  of  this 
guidance  at  the  time  those  voluntary 
cleanups  commenced.  The  MOA  should 
clarify  that  EPA  is  not  waiving  its 
claims  for  past  costs  under  CERCLA  or 
other  relevant  authorify  (to  the  extent 
EPA  has  incurred  such  costs),  and  the 
MOA  does  not  affect  EPA's  ability  to 
recover  these  costs. 

B.  Site  Designation 

Generally,  sites  that  are  included 
within  the  scope  of  the  MOA  will  be 
those  types  of  sites  that  are  often  less- 
contaminated  or  that  pose  lower  risk  to 
public  health,  welfare  or  the 
environment;  these  types  of  sites  are  not 
typically  addressed  by  EPA  CERCLA 
cleanup  actions.  For  purposes  of  this 
guidance,  EPA  will  designate  these  sites 
as  Lower  Risk  (or  Tier  n)  sites.  EPA's 
expectation  for  Lower  Risk  (Tier  II)  sites 
covered  by  an  EPA/State  MOA 
concerning  State  voluntary  cleanup 
programs  is  that  EPA  cleanup  actions 
should  be  necessary  only  under  very 
limited  circumstances,  and  that  the 
contact  for  cleanup  of  Lower  Risk  (or 
Tier  II)  sites  is  the  State. 

EPA  has  developed  a  site  designation 
and  screening  mechanism  that 
distinguishes  Higher  Risk  (or  Tier  I)  and 
Lower  Risk  (or  Tier  n)  sites  (See 
Attachment).  The  MOA  should  explain 
that  States  or  volunteering  pttrties  will 
use  this  screening  mechanism,  which  is 
attached,  to  designate  a  site  as  Higher 
Risk  (Tier  I)  or  Lower  Risk  (Tier  II).  A 
State  may  propose  to  EPA  Headquarters 
an  alternative  screening  process  or 
mechanism  for  designating  sites  as 
Higher  Risk  (or  Tier  I)  or  Lower  Risk  (or 
Tier  Q).  The  State  should  demonstrate 
that  the  proposed  alternative  screening 
mechanism  achieves  results  consistent 
with  the  results  of  the  process  described 
in  the  Attachment  If  EPA  Headquarters 
approves  the  alternative  site  tiering 
process,  the  MOA  should  attach  the 
deseription  of  the  alternative  screening 
process.  The  MOA  should  also 
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recognize  that  alternative  method  as  a 
way  to  designate  sites  as  Higher  Risk  (or 
Tier  I)  or  Lower  Risk  (or  Tier  II). 

The  MOA  should  state  that 
doounentation  of  the  decision 
designating  a  site  as  Higher  Risk  (or  Tier 
I)  or  Lower  Risk  (or  Tier  II)  should  be 
kept  in  the  file  maintained  by  the  State 
voluntary  cleanup  program,  and  be 
made  available  to  EPA  upon  request. 
The  MOA  should  also  specify  that  the 
State  is  responsible  for  die  site 
designations.  If  EPA  subsequently 
determines  that  a  site  was  improperly 
designated  as  Lower  Risk  (Tier  II),  the 
provisions  of  section  III.  D.  "EPA 
CERCLA  Action"  do  not  apply  to  that 
site.  The  sites  addressed  through  a  State 
voliuitary  cleanup  program  that  do  not 
have  documentation  establishing  a  site 
as  Lower  Risk  (Tier  II),  should  not  be 
eligible  for  inclusion  within  the  scope  of 
an  MOA  concemiiig  EPA  CERCLA 
cleanup  actions. 

C.  Applicability  to  Facilities  subject  to 
RCRA  Requirements 

This  guidance  is  also  applicable  to 
CERCLA  actions  at  sites  subject  to 
RCRA  requirements,  subject  to  the 
restrictions  in  section  III.  A.,  above,  and 
as  discussed  below.  Generally,  this 
guidance  could  apply  to  two  types  of 
sites  subject  to  RCRA:  (1)  sites  at  which 
there  are  only  generators  of  hazardous 
waste;  and  (2)  hazardous  waste 
treatment,  storage  or  disposal  facilities 
(TSDFs). 

Generators 

Sites  at  which  there  are  only 
generators  of  hazardous  waste  are 
typically  cleaned  up  by  State  cleanup 
programs  (or,  in  some  cases,  the  Federal 
CERCLA  program)  and  are  within  the 
scope  of  the  MOA  unless  otherwise 
excluded  by  the  restrictions  in  Section 
m. A.,  above. 

TSDFs  »  • 

Hazardous  waste  treatment,  storage  or 
disposal  facilities  (TSDFs)  are  typically 
cleaned  up  by  EPA  or  authorized  States 
under  the  RCRA  corrective  action 
provisions  (See,  RCRA  sections  30O4(u) 
and  (v)  and  3008(h)).  TSDFs  or  portions 
of  TSDFs  where  corrective  action  has 
not  yet  been  initiated  under  an  order  or 
permit  may  be  included  within  the 
scope  of  the  MOA  on  a  case-by-case 
basis.  At  the  Federal  level,  the  CERCLA 
program  has  already  generally  deferred 
cleanups  of  RCRA  TSDFs,  including 
those  RCRA  TSDFs  currenUy  being 
addressed  in  authorized  States  under 
order  or  permit,  to  the  RCRA  program 
(see,  60  FR  14641;  March  20, 1995). 


Effect  of  RCRA  Authorization 

Under  RCRA  section  3006,  EPA  may 
authorize  States  to  cany  out  the  RCRA 
program  (including  corrective  action 
requirements),  subject  to  EPA  oversight. 
In  a  State  authorized  to  implement 
RCRA  corrective  action,  EPA  expects 
the  State  to  be  the  primary  implementor 
of  RCRA  requirements  at  all  facilities 
subject  to  corrective  action,  including 
facilities  that  have,  have  had,  or  should 
have  had.  RCRA  interim  status. 
Authorized  States  may,  at  their 
discretion,  allow  cleanup  of  TSDFs  or 
portions  of  TSDFs  under  a  State 
voluntary  program.  In  an  authorized 
State.  TSDFs  or  portions  of  TSDFs 
where  corrective  action  has  not  yet  been 
initiated  under  an  order  or  permit  may 
be  addressed  by  the  policy  discussed  in 
section  m.  D.  of  this  guidance  on  a  case- 
by-case  basis. 

Efiiect  of  Cleanup  Under  a  State 
Voluntfuy  Program  on  RCRA  Permitting 
Requirements 

In  authorized  and  non-authorized 
States,  a  voluntary  cleanup  at  a  TSDF 
does  not  avoid  the  requirements  that 
TSDFs  obtain  RCRA  permits  and  that 
RCRA  permits  address  corrective  action. 
In  cases  where  voluntary  cleanups  occur 
prior  to  permit  issuance,  EPA  or  the 
authorized  State,  at  the  time  of  permit 
issuance,  must  determine  whether  or 
not  a  voluntary  cleanup  satisfied  all 
corrective  action  requirements  or 
whether  additional  corrective  action 
activities  are  needed  (e.g.,  if  the 
voluntary  cleanup  addressed  only  a 
portion  of  the  focility  subject  to 
corrective  action).  Voluntary  cleanups 
can  substantially  accelerate  the 
corrective  action  process  by,  for 
example,  allowing  it  to  proceed  before 
permit  issuance  or,  where  a  permit  has 
been  issued,  by  allowing  more 
immediate  remediation  of  certain  areas 
which  are  not  covered  by  the  permit, 
luiless  otherwise  excluded  by  the 
restrictions  in  section  m.A.,  above. 

D.  EPA  CERCLA  Action 

The  Regions  should  state  in  the 
Memorandum  of  Agreement  the 
following: 

For  sites  being  investigated  or  cleaned 
up  consistent  with  the  practices  and 
procedures  of  a  State  voluntary  cleanup 
program  that  meets  the  criteria 
discussed  in  this  guidance,  EPA  will  not 
exercise  its  cost  recovery  authority 
unless: 

a.  The  Administrator  determined  that 
the  release  or  threat  of  release  may 
present  an  imminent  and  substantial 
endangerment  to  public  health  or 
welfare  or  the  environment;  or. 


b.  The  State  requests  the 
Administrator  to  take  action;  or. 

c.  Conditions  at  the  site,  that  were 
unknown  to  the  State  at  the  time  the 
response  action  plan  was  approved,  are 
discovered,  and  such  conditions 
indicate,  as  determined  by  the 
Administrator  or  the  State,  that  the 
response  action  is  not  protective  of 
human  health  or  the  environment;  or. 

d.  The  cleanup  of  the  site  is  no  longer 
protective  of  human  health  or  the 
environment,  as  determined  by  the 
Administrator  or  the  State,  because  of  a 
change  or  a  proposed  change  in  the  use 
of  the  site. 

Except  as  provided  in  (a)  through  (d) 
above,  EPA  does  not  generally 
anticipate  taking  removal  or  remedial 
action  at  sites  involved  in  State 
Voluntary  Cleanup  Programs  addressed 
by  a  signed  EPA/State  Superfund 
Memorandum  of  Agreement. 

E.  EPA/State  Coordination 

The  outcome  of  these  MOAs  is  EPA 
acknowledgment  of  the  adequacy  of  a 
State  voluntary  cleanup  program,  and 
EPA's  intention  to  rely  on  States  to  be 
responsible  for  addressing  sites 
included  within  the  scope  of  MOAs 
concerning  these  State  voliuitary 
cleanup  programs.  EPA  and  States 
should  be  developing  MOAs  in  the 
context  of  the  new  finamework  for  the 
State/EPA  partnership,  which  EPA  and 
State  Environmental  Managers  endorsed 
in  July  1994.  A  key  principle  governing 
the  EPA/State  relationship  is  that  each 
State/EPA  relationship  must  be  based 
on  an  understanding  of — and  consent 
for — a  clear  assignment  of  roles  and 
responsibilities.  This  principle 
envisions  utilization  of  the  comparative 
advantages  and  inherent  strengths  that 
each  party  brings  to  the  relationship. 
Adherence  to  this  principle  should  help 
avoid  duplication  of  effort,  and 
maximize  the  number  of  sites  cleaned 
up  through  the  efficient  use  of  EPA  and 
State  resources. 

Prior  to  signing  an  MOA  concerning 
a  State  voluntary  cleanup  program,  the 
Region  should  review  all  relevant 
documents  concerning  the  voluntary 
cleanup  program  to  determine  if  the 
State  voluntary  cleanup  program  meets 
the  six  criteria  discussed  below.  A 
Region  may  wish  to  conduct  a  State  visit 
to  review  the  State  voluntary  cleanup 
projpam  prior  to  signing  an  MOA. 

Tne  MOAs  concerning  State  voluntary 
cleanup  programs  should  include  a 
provision  that  EPA  will  review  the 
MOA  upon  significant  changes  to  the 
State  voluntary  cleanup  program,  and 
that  the  State  will  provide  EPA  with 
prompt  notice  of  changes  to  their  laws, 
regulations,  resource  levels,  guidance. 


policies  and  practices  governing  such 
programs.  The  MOA  should  also  state 
that  EPA  will  periodically  conduct 
reviews  of  State  Voluntary  Cleanup 
Programs  where  EPA  has  signed  MOAs 
with  States  for  the  purpose  of  assessing 
how  effectively  EPA  and  the  States  are 
meeting  the  goals  and  expectations 
described  in  the  MOA. 

These  reviews  of  signed  MOAs  should 
be  conducted  on  a  staggered  basis  so 
that  all  MOAs  signed  in  a  Region  are  not 
up  for  review  at  the  same  time.  At  a 
minimum,  the  initial  review  of  an  MOA 
should  be  conducted  three  years  after 
the  date  EPA  signs  an  MOA;  at  a 
minimum,  subsequent  reviews  of  MOAs 
should  be  conducted  every  five  years 
thereafter.  While  this  guidance  does  not 
invalidate  MOAs  signed  by  EPA  and 
States  before  the  effective  date  of  this 
guidance,  an  EPA  Region  should  begin 
its  staggered  reviews  by  starting  with 
those  MOAs.  Reviews  of  existing 
voluntary  cleanup  MOAs  should  be 
conducted  to  assess  the  consistency  of 
State  voluntary  cleanup  programs  with 
this  guidance. 

When  an  interested  party  expresses 
concern  to  EPA  about  a  specific  site 
covered  under  the  MOA,  EPA  may 
contact  the  State,  which  would  be 
responsible  for  providing 
documentation  to  EPA  that  designates 
the  site  as  a  Lower  Risk  (Tier  n)  site. 
EPA  and  the  State  should  discuss  the 
party's  concern  as  well  as  the  status  of 
the  site  under  the  State  voluntary 
cleanup  program.  If  the  public  expresses 
significant  concerns  to  EPA  about  any 
aspect  of  the  State  voluntary  cleanup 
program,  EPA  and  the  State  will  discuss 
how  the  MOA  is  being  implemented, 
and  whether  the  State's  voluntary 
cleanup  program  continues  to  meet  the 
requirements  set  forth  in  this  guidance. 

Prior  to  EPA  deciding  to  sign  an  MOA 
concerning  State  voluntary  cleanup 
programs,  the  Region  will  discuss  with 
the  State  its  views  and  record  on  NPL 
listing,  and  will  consider  that 
information  as  a  factor  in  deciding 
whether  to  sign  an  MOA.  EPA  will 
include  the  State's  views  a38  record  on 
NPL  listing  as  part  of  its  periodic 
reviews  of  how  effectively  the  MOA  is 
being  implemented. 

F.  Criteria  for  a  State  Voluntary  Cleanup 
Program 

Before  a  Region  and  State  sign  an 
AfOA  that  acknowledges  the  adequacy 
r  of  a  State  voluntary  cleanup  program, 
<^  the  Region  should  ensure  that  the  State 
voluntary  cleanup  program  meets  the 
criteria  described  below.  The  MOA 
should  make  clear  to  any  private  party 
that  recovery  of  response  costs  under 
CERCLA  will  require  that  the  cleanup 


action  meet  the  requirements  outlined 
in  the  National  Contingency  Plan  (See 
40  CFR  300.700  et  seq.). 

1.  Community  Involvement 

Public  involvement  activities  ensure 
that  the  public  is  both  informed  of  and, 
if  interested,  involved  in  planning  for 
response  actions.  Under  voluntary 
cleanup  programs,  the  State  and/or  the 
private  sector  may  provide  the 
opportunity  for  community  involvement 
activities.  General  methods  of  providing 
the  opportunity  for  meaningful 
community  involvement  may  include 
practices,  policies,  guidance,  or 
regulations  on  conducting  community 
involvement  on  a  site-by-site  basis. 

The  State  volimtary  cleanup  program 
should  provide  opportunities  for 
meaningful  community  involvement 
that  are  responsive  to  the  risk  posed  by 
the  site  contamination  and  the  level  of 
public  interest  While  States  should  be 
afforded  discretion  in  how  their 
program  provides  such  opportunities. 
State  programs  should,  at  a  minimum, 
provide  for  adequate  notification  of  the 
proposed  voluntary  cleanup  plan  to 
affected  parties.  The  community 
involvement  criterion  can  be 
substantively  met,  on  a  site-by-site 
basis,  by  the  State  voluntary  cleanup 
program  through  any  of  the  methods 
suggested  below.  At  sites  where  a 
significant  segment  of  the  community 
does  not  speak  English  as  a  first 
language,  there  should  be  provisions  for 
providing  site  information  in  languages 
other  than  English. 

a.  Notifications  about  voluntary 
response  actions  to  local  government 
officials  and  community  groups; 

b.  Publication  of  legal  notices  about 
volimtary  response  actions  in  city  or 
community  newspapers  (or  other  media, 
such  as  radio,  church  organizations  and 
community  newsletters)  at  key 
milestones  in  the  response  action 
process; 

c.  Other  forms  of  notification  about 
voluntary  response  actions; 

Where  the  public  has  been  involved 
in  site  activities  and  demonstrates  an 
interest  in  participating  in  response 
action  planning  and  implementation, 
additional  meaningful  public 
involvement  opportunities  may  include: 

d.  Preparation  of  a  public 
involvement  plan  that  establishes 
opportunities  for  public  involvement. 
Such  a  plan  may  provide  background 
about  the  site,  response  actions  already 
conducted,  and  the  history  of  public 
involvement  at  the  site;  identify  die 
specific  opportunities  for  public 
participation  in  cleanup  decisions  that 
will  take  place;  and,  describe  activities 
that  will  be  undertaken  to  address  and 


incorporate  public  concerns  in  the 
cleanup. 

e.  Involvement  of  the  public  in 
imderstanding  the  risk  reduction 
aspects  of  the  voluntary  cleanup. 

I.  The  publication  and  distribution  of 
site  fact  sheets. 

g.  Conduct  of  community  interviews, 
including  interviews  through 
notification  and  communication  with 
community  organization  officials, 
environmental  justice  groups,  civic 
groups,  environmental  interest 
organizations,  and  church  organizations. 

h.  Numerous  other  methods  to  solicit 
public  participation  and  comment. 

i.  Public  meetings  or  hearings,  either 
formal  or  informal. 

j.  Local  land  use  planning  activities 
on  current  and/or  future  uses  of  sites. 

2.  Protectiveness 

A  State  voluntary  cleanup  program 
should  ensure  that  voluntary  response 
actions  are  protective  of  human  health, 
welfare,  and  the  environment 
Reasonably  anticipated  future  land  uses 
should  be  considered  in  establishing 
protective  contaminant  concentrations. 
All  voluntary  response  actions  must 
comply  with  any  Federal.  State  or  local 
laws  that  apply  to  that  site.  Ways  to 
determine  protectiveness  may  include, 
but  are  not  limited  to: 

a.  Background  contaminant 
concentrations; 

b.  Site  specific  risk  assessments, 
based  on  U.S.  EPA's  Risk  Assessment 
Guidance  for  Superfund,  part  A  and  B, 
and  associated  policy  updates,  e.g.,  soil 
screening  guidance,  or  on  State 
regulations  and  guidance; 

c.  Contaminant-specific  models  such 
as  the  biokinetic  uptake  model  for  lead; 

d.  Applicable  and/or  Relevant  and 
Appropriate  Requirements,  such  as 
Maximum  Contaminant  Levels  (MCXs) 
for  groundwater; 

e.  Consistency  with  a  human  health 
risk  range,  as  defined  in  40  CFR 
300.430(e)(2)(i)(A)(2)  for  known  or 
suspected  carcinogens,  or  a  hazard 
index  for  threshold  contaminants,  as 
defined  in  40  CFR  300.430(e)(2)(i)(A)(l); 
or, 

f.  Risk-based  corrective  action 
assessment 

2 A.  Response  selection.  Response 
actions  shoiUd  be  conducted  cost- 
effectively,  consistent  with  projected 
future  uses  at  the  site.  All  response 
actions  must  comply  with  any  Federal, 
State  and  local  laws  that  apply  to  the 
site.  Long-term  reliability  should  also  be 
a  goal  when  selecting  response  actions. 
Response  actions  may  include  one  or 
more  of  the  following: 

a.  Treatment  (active  or  passive)  that 
eliminates  or  reduces  the  toxicity. 
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mobility,  or  volume  of  hazardous 
substances,  pollutants,  or  contaminants; 

b.  Containment  of  contaminated 
media  to  acceptable  exposure  levels; 

c.  Transport  to  off-site  treatment; 

d.  Restricted  access  to  and/or  use  of 
the  site  through  institutional  controls 
that  are  enforceable  over  time. 

3.  Resources/Technical  Assistance 

The  State  should  demonstrate  that  its 
voluntary  cleanup  program  has 
adequate  resources,  including  financial, 
legal  and  technical,  to  ensure  that 
voluntary  response  actions  are 
conducted  in  an  appropriate  and  timely 
manner,  and  that  meaningful  outreach 
efforts  are  made  to  the  affected 
community.  The  State  agency  should 
make  available  both  technical 
assistance,  and  streamlined  procedures 
where  appropriate,  to  ensure 
expeditious  voluntary  response  actions. 

4.  Certification  of  Response  Action 
Completion 

A  State  Voluntary  cleanup  program 
should  provide  adequate  mechanisms 
for  the  written  approval  of  response 
action  plans  and  a  certification  or 
similar  documentation  indicating  that 
the  response  actions  are  complete.  In 
situations  where  a  State  uses  alternative 
mechanisms  to  approve  cleanup 
decisions,  all  approval  determinations 
will  be  considered  the  same  as  the  State 
making  the  determinations,  and  as  such, 
the  State  will  be  viewed  as  responsible 
for  such  decisions. 

5.  Oversight  Authorities 

A  State  voluntary  cleanup  program 
should  provide  adequate  oversight  to 
ensure  that  voliuitary  response  actions, 
including  site  assessments/ 
characterizations,  are  conducted  in  such 
a  manner  to  assure  protection  of  hiunan 
health,  welfare  and  the  environment,  as 
described  above.  For  sites  with 
nonpermanent  remedies,  especially 
nonpermanent  remedies  premised  on 
the  restricted  use  of  the  land,  the  State 
voliuitary  cleanup  program  should  meet 
this  criterion  by  including  a 
requirement  that  the  State  program 
receives  progress  reports  on  site 
conditions,  or  by  reserving  the  State 
program's  right  to  conduct  site 
inspections.  If  the  State  voluntary 
cleanup  program  does  not  require  the 
State  to  monitor  a  site  after  the  final 
cleanup  report  is  approved,  then  the 
State  voluntary  cleanup  program  could 
meet  this  criterion  by  reserving  the 
State's  authority  to  remove  the  cleanup 
certification  under  certain 
circiunstances,  such  as  a  change  in  the 
site's  use,  a  failure  of  institutional 


controls,  or  the  discovery  of  additional 
contamination. 

6.  Enforcement  Authorities 

The  State  voluntary  cleanup  program 
should  show  the  capability,  through 
enforcement  or  other  state  authorities,  of 
ensuring  completion  of  response  actions 
if  the  volunteering  party(ies)  conducting 
the  response  action  £ail(s)  or  refuse(s)  to 
complete  the  necessary  response 
activities,  including  operation  and 
maintenance  or  long-term  monitoring 
activities. 

G.  Reporting  Requirements 

The  Region  and  the  State  should 
negotiate  the  need  for  reporting  site 
names  and  the  status  of  the  sites  by 
name  to  best  suit  the  needs  of  that 
Region  and  State.  The  MOA  should 
state,  however,  that  the  State  agrees  to 
maintain  a  list  of  site  names  (and 
locations)  covered  by  the  MOA  and  to 
make  such  list  available  to  EPA  and  the 
public  upon  request.  The  State  Agency 
should  report,  at  a  minimum,  the 
following  information  to  the  Region  on 
an  annusd  basis. 

a.  Number  of  sites  in  each  stage  of  the 
State  voluntary  cleanup  program; 

b.  Number  of  sites  entering  the 
voluntary  cleanup  program  the  previous 
year;  and, 

c.  Number  of  sites  having  received 
State  agency  approvals  of  full  or  partial 
completions  in  the  previous  year. 

EPA  should  state  in  the  MOA  that  it 
will  conduct  selective  audits  of  sites 
within  the  scope  of  the  MOA  for  the 
purpose  of  assessing  how  the  site 
designation  methodology  attached  to 
this  guidance,  or  an  alternative  site 
designation  mechanism  approved  by 
EPA  Headquarters,  is  being 
implemented  by  either  the  State  or  the 
volunteering  party.  Regions  and  States 
should  discuss  the  status  of  CERCLIS  * 
sites  covered  by  the  MOA  at  least  semi- 
aimually  to  ensure  EPA/State 
coordination  on  sites  covered  by  the 
MOA.  This  is  especially  important  since 
EPA  decides  which  sites  are  removed 
from  CERCLIS. 

IV.  Financial  Aseutance  to  States  To 
Support  Volimtaiy  Cleanup  Program 
Activities 

EPA  recognizes  that  most  State 
voluntary  cleanup  programs  are 
intended  to  be  self-sustaining.  Most  of 
the  volimtary  programs  with  active  State 
oversight  require  the  private  party  to 
pay  an  hourly  oversight  charge  to  the 
State  environmental  agency  in  addition 


'  CERCUS  is  the  abbreviation  of  the  CERCLA 
Infonnation  System.  EPA's  comprehensive  data 
base  and  management  system. 


to  all  cleanup  costs.  Some  States  require 
application  fees  that  can  be  applied 
against  oversight  costs. 

However,  EPA  does  recognize  that 
States  may  need  financial  assistance  to 
help  establish  new  State  voluntary 
cleanup  programs  and  to  help  enhance 
existing  State  voluntary  cleanup 
programs.  To  accomplish  this,  the 
Region  may  enter  into  cooperative 
agreements  with  the  State  to  provide 
funding  to  the  State  for  certain 
pun)oses. 

Tne  Region  may  provide  Fimd  money 
to  States  for  development  and 
enhancement  of  voluntary  cleanup 
programs  through  core  program 
cooperative  agreements.  OSWER  has 
developed  guidance  for  use  of  core 
program  cooperative  agreement  fimding 
of  State  voluntary  cleanup  program 
infrastructxue.  (See  May  1, 1997 
memorandiun  from  Timothy  Fields.  Jr., 
Acting  Assistant  Administrator, 
OSWER,  enUtled  "Approach  for 
Regional  Fimding  of  State  Voluntary 
Cleanup  Programs.")  If  the  Region 
intends  to  provide  hinds  to  the  State  for 
voluntary  programs,  the  Region  should 
identify  its  resource  needs  for  State 
volimtary  cleanup  programs  in  its 
aimual  budget  development  process. 

V.  Technical  Assistance  to  States  to 
Support  Voluataiy  Cleanup  Program 
Activities 

EPA  will  also  provide  technical 
assistance  to  States  to  support  voluntary 
cleanups.  EPA  will  share  with  States 
information  contained  in  publicly 
available  national  databases.  EPA  will 
share  any  lessons  learned  or  national 
expertise  it  has  gained  through  the 
CERCLA  program  with  States  who  face 
similar  assessment  and  cleanup 
problems  at  voluntary  cleanup  sites. 

Tier  I/D  Designation  and  Screening 
Process  Sununary 

Introduction/Purpose 

This  document  summarizes  EPA's 
Tier  I  and  Tier  n  definitions  and 
screening  process  for  sites  being 
addressed  through  voluntary  cleanup 
programs.  Tier  I  sites  are  among  those 
where  EPA  has  historically  taken 
cleanup  actions  under  the  Federal 
Superfund  program.  Tier  II  sites  are 
generally  representative  of  those  where 
EPA  has  not  historically  taken  Federal 
Superfund  cleanup  actions.  EPA  intends 
that  any  party  can  use  the  process 
outlined  below  to  make  Tier  VU 
designations.  Understanding  the 
potential  for  Superfund  involvement 
enables  stakeholders  to  make  more 
informed  property  cleanup,  transfer, 
and  redevelopment  decisions. 
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Defining  Tier  I  and  Tier  II  Sites 

Tier  I  sites  are  those  that  have  greater 
potential  to  require  long-term  or 
emergency  cleanup  work  under  the 
Federal  Superfund  program.  These  are 
sites  which  have  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  that  has  caused,  or  is  likely 
to  cause,  human  exposure  or 
contamination  of  a  sensitive 
environment.  These  sites  typically 
involve  contamination  of  drinking 
water,  surface  water,  air,  or  soils  which 
has  either  caused,  or  is  likely  to  cause, 
exposure  to  nearby  populations,  or  has 
contaminated,  or  is  likely  to 
contaminate,  sensitive  environments 
(such  as  wetlands,  national  parks,  and 
habitats  of  endangered  species,  etc).  Tier 
n  sites  are  those  that  have  less  potential 
to  require  long-term  or  emergency 
cleanup  work  under  the  Federal 


Superfund  program.  This  includes  sites 
which:  (1)  Do  not  qualify  for  response 
under  Superfund  (e.g.,  CERCLA 
petroleum  exclusion  sites);  (2)  score 
below  28.5  based  on  EPA's  Hazard 
Ranking  System  (HRS),  55  FR  51532;  (3) 
are  being  adequately  addressed  under 
other  Federal  statutes,  subject  to  the 
restrictions  specified  in  Section  m.  A. 
"Scope  and  Applicability"  of  the  MOA/ 
VCP  guidance  document;  or  (4) 
otherwise  do  not  meet  the  criteria  given 
above  for  Tier  I  sites. 

Screening  Process 

To  conserve  resources,  EPA  has 
employed  a  phased,  progressively  more 
detailed  screening  process  to  identify 
Federal  Superfund  sites.  Key  factors  in 
making  decisions  about  sites  include 
whether  a  release  of  hazardous 
substances  has  occurred  or  is  likely  to 
occur  and  determining  whether  people 


or  sensitive  environments  have  been  or 
are  likely  to  be  impacted  by  the  release. 
Only  about  15  percent  of  the  sites 
screened  by  Superfund  to  date  have 
required  removal  or  remedial  actions — 
most  are  screened  out.  The  Superfund 
screening  process  dlETers  from  the 
private  sector  site  evaluation  approach 
which  typically  is  interested  in  what 
environmental  liabilities  and 
remediation  costs  are  associated  with  a 
site  or  property.  Consequently,  the 
private  sector  assessments  focus  on 
collecting  information  on  the  property, 
not  o&ite  impacts.  The  Tier  I/n 
screening  process  outlined  below  uses 
common  elements  of  both  approaches 
and  incorporates,  when  necessary,  the 
data  needed  for  EPA  to  ensure  human 
health  and  environmental  issues  are 
addressed. 

■njJNQ  CODE  asae-ao-p 
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rm^^ir^  The  five  major  steps  in  making  a  Tier  I/II  determination 

Tier  H 

include:  1)  Exclusions;  2)  Phase  I;  3)  Expanded  Phase  I;  4) 


Limited  -Sampling;  and  5)  Extensive  Sampling.  Each  step  in  the 
process  involves  gathering  sufficient  information  about  a  site 
and/or  it's  environs  to  determine  whether  the  site  should  be 
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classified  as  Her  n  or  continue  on  to  the  next  step  for  additional 
information.  Sites  continuing  in  the  process  may  tiltimately 
reach  the  final  step,  Extensive  Sampling,  >^ch  results  in  ei&er 
a  Tier  I  or  Tier  11  determination;  however,  a  site  should  be 
classified  as  Her  I  at  any  step  in  this  process  if  information 
indicates  a  release  of  a  hazardous  substance,  pollutant,  or 
contaminant  has  caused,  or  is  likely  to  cause,  human  exposure  or 
contamination  of  a  sensitive  environment 


BHJJNO  cooE  asao-ao-c 


EPA's  HRS  model  can  also  be  applied 
at  any  point  in  the  assessment  process 
to  assist  parties  in  determining  the 
likelihood  of  Federal  Superfund 


interest.  Sites  with  an  HRS  score  below 
28.5  are  considered  Tier  II  by  the 
Agency  and  account  for  most  of  the  sites 
assessed  under  Superfimd. 


The  steps  involved  in  making  a  Tiw 
I/n  determination  are  further  described 
in  the  Screening  Process  section  of  the 
Tier  I/n  Designation  and  Screening 
Process  document. 
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Conclusion 

EPA  believes  the  screening  process 
described  above  can  by  used  by  any 
party  to  determine  whether  a  site,  in 
most  cases,  would  t>e  Tier  I  or  Tier  II. 
It  enables  parties  to  make  many  Tier  I 
or  Tier  n  designations  based  on 
information  collected  as  part  of  the 
private  due  diligence  process. 
Additional  detail  can  be  found  in  the 
attachment  entitled  "Tier  VU 
Designation  and  Screening  Process." 

Tier  I/U  Designation  and  Screening 
Process 

Purpose 

The  purpose  of  this  guidance  is  to 
provide  definitions  of  Tier  I  and  Tier  n 
sites  %vithin  the  context  of  MOAs 
covering  State  VCPs.  The  guidance  also 
describes  a  process  that  can  be  used  by 
any  party,  e.g.,  site  owners.  State 
Agencies,  etc.,  to  decide  whether  a  site 
should  be  classified  as  Tier  I  or  Tier  II 
for  the  purpose  of  determining  status 
under  the  MOA.  The  overall  goal  of  this 
guidance  is  to  assist  users  in  reaching 
consistent  decisions  regarding  Tier  VU 
designations. 

Scope 

EPA  intends  that  this  approach  be 
used  by  states  and/or  private  parties, 
including,  for  example,  site  owners,  to 
assist  them  in  making  decisions 
regarding  their  status  under  a  State 
VCP/MOA.  EPA  believes  that  in  most 
instances  private  parties  can  use  the 
following  definitions  and  screening 
process  to  make  accurate  determinations 
on  whether  sites  are  Tier  I  or  Tier  II. 
Although  the  volxinteering  party  may 
conduct  the  assessment  on  which  the 
tiering  decision  is  based,  the  State  is 
ultimately  responsible  for  tiering 
decisions.  If  the  EPA  subsequently 
determines  that  a  site  was  improperly 
classified  as  "Tier  II",  the  provisions  of 
section  m.  D.  "EPA  CERCLA  Actions" 
of  the  MOAA^CP  guidance  document 
will  not  apply. 

The  Agency  anticipates  that  some  of 
the  sites  addressed  through  voluntary 
cleanup  programs  may  be  included  in 
EPA's  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Information  System  (CERCLIS) 
inventory.  EPA  removes  sites  from 
CERCLIS  after  assessment  and  any 
necessary  Superfund  response  and 
enforcement  actions  are  completed. 
Approximately  75  percent  of  the  sites 
addressed  under  the  Federal  Superfund 
program  to  date  have  been  removed 
from  the  CERCLIS  inventory.  With 
respect  to  voluntary  cleanup  programs, 
EPA  will  continue  to  decide  which  sites 
are  removed  from  CERCLIS  tMtsed  on  the 


same  criteria  that  are  applied  to  sites  not 
covered  under  these  programs. 

Background 

The  Federal  Superfund  program 
evaluates  sites  brought  to  the  Agency's 
attention  to  identify  those  sites  posing 
the  most  serious  threats  to  human 
health  and  the  environment.  Generally, 
EPA  employs  a  multi-phase  evaluation 
process  to  identify  which  sites  are 
among  the  highest  priorify  for  response, 
includii^  whether  they  need  removal 
actions,  and  to  determine  what  response 
actions  are  appropriate.  Results  of  the 
evaluations  are  used  to  determine 
whether  involvement  by  the  Federal 
Superfund  program,  e.g.,  remedial 
actions  at  National  Priorities  List  (NPL) 
sites,  performing  time  critical  removal 
actions  by  the  Federal  Superfund 
program,  etc.,  is  warranted. 

These  evaluations,  including 
identifying  hazardous  substances, 
exposure  pathways,  and  receptors/ 
tai^ets,  seek  to  identify  sites  that  have 
caused,  or  are  likely  to  cause,  human 
exposure  or  contamination  of  sensitive 
environments.  The  definition  of  Tier  I 
sites  is  directed  towards  delineating 
these  sites.  Sites  that  do  not  meet  these 
criteria,  which  the  Agency  expects  to  be 
the  majority  of  sites  brought  to  the 
Agency's  attention,  are  defined  as  Tier 
n  sites.  Specifics  of  these  definitions  are 
addressed  below. 

Tier  I  Definition 

The  Federal  Superfund  Program  will 
generally  classify  a  site  as  Tier  I  if  a 
release  from  that  site  has  caused,  or  is 
likely  to  cause,  human  exposure  to  the 
release  or  contamination  of  a  sensitive 
environment,  and  the  release  can  be 
addressed  under  CERCLA  authorities, 
and  cleanup  of  the  release  has  not  been 
generally  deferred  to  another  Federal 
cleanup  program.  This  includes,  but  is 
not  limited  to,  sites  where: 

•  Drinking  water  supplies  have  been, 
or  are  likely  to  become,  contaminated 
with  a  hazardous  substance  (as  defined 
in  HRS);  or 

•  Soils  on  or  in  close  proximity  to 
school,  day  care  center,  or  residential 
properties  have  been  contaminated  by  a 
hazardous  substance  three  times  above 
background  levels;  or 

•  Toxic  substances  that 
bioaccumulate  have  been  discharged 
into  sur&ce  waters;  or 

•  Air  releases  of  hazardous 
substances  have  been  identified  in  a 
populated  area;  or 

•  Sensitive  environments  have  been 
contaminated;  or 

•  Releases  would  require  inmiediate 
action  from  EPA  (e.g.,  fire,  explosions). 


Note:  Italicized  terms  are  defined  in  the 
Tier  I/U  Screeoing  Mechanism  Definitions 
section  at  the  end  of  this  document 

Tier  II  Definition 

Tier  II  sites  are  those  that  would  be 
unlikely  to  warrant  Federal  remedial 
actions,  i.e.,  those  that  do  not  meet  the 
definition  for  Tier  I  sites.  Tier  II  sites 
would  also  include  sites  that  score 
below  28.5,  based  on  the  Hazard 
Ranking  System  (HRS),  55  FR  51532. 
and  do  not  meet  any  of  the 
characteristics  of  Tier  I  sites  identified 
above.  The  majority  of  sites  brought  to 
the  Agency's  attention  over  the  course 
of  the  Superfund  program  have  scored 
below  28.5  and  are  considered  Tier  IL 

Screening  Process 

The  screening  process  below 
represents  an  approach  to  determine 
whether  a  site  is  Tier  I  or  Tier  n.  The 
process  consists  of  multiple  steps  in 
which  each  successive  step  involves 
more  detailed  information  about  a  site 
and  its  environs.  Information  needed  at 
each  step  is  used  to  determine  whether 
a  site  is  Tier  I,  Tier  II,  or  if  further 
evaluation  is  necessary  to  make  a  Tier 
I/n  decision.  EPA's  HRS  model  can  be 
applied  at  any  point  in  the  process  to 
assess  a  site.  Those  sites  which  score 
below  28.5  at  any  step  in  the  proceM 
and  do  not  meet  any  of  the 
characteristics  of  Tier  I  sites  identified 
above  are  defined  as  Tier  n.  The  HRS 
model  is  backed  by  a  substantial  body 
of  guidance  available  to  assist  users  in 
making  decisions  consistent  with  those 
of  EPA.  On  the  other  hand,  if  the 
reviewer  identifies  conditions 
consistent  with  any  of  the  elements  that 
make  up  a  Tier  I  site,  no  further 
investigation  would  be  needed  to 
classify  the  site  as  Tier  I.  Given  that 
each  step  in  the  process  builds  upon 
information  collected  in  previous  stages, 
the  process  may  be  entered  at  any  point 
based  on  the  amount  of  knowledge  and 
data  available  regarding  site  conditions 
and  its  environs. 

The  iterative  nature  of  assessing  sites 
by  collecting  more  detailed  information 
and  reaching  conclusions  in  successive 
evaluation  stages  is  similar  to  both  the 
public  sector  approach  (e.g.,  preliminary 
assessment  followed  by  a  site  inspection 
if  warranted)  and  the  private  sector 
approach  (e.g.,  phase  I  assessment  based 
on  ASTM  Standard  Practice  E  1527. 
fblloMred  by  a  phase  II  if  warranted  and 
requested). 

"Tier  I/n  status  reflects  site  conditions 
at  the  time  the  assessment  data  are 
collected  and  a  decision  is  made.  As 
such,  a  Tier  I/n  decision  could  become 
invalid,  if  site  conditions  chai^.  new 
information  is  discovered,  or  site 
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characteristics  change  (e.g..  a  new 
residential  development  is  built  on  a 
site). 

The  five  major  steps  in  making  a  Tier 
I/II  determination  include:  (1) 
Exclusions:  (2)  Phase  I;  (3)  Expanded 
Phase  I;  (4)  Limited  Sampling;  and  (5) 
Extensive  Sampling.  Each  of  these  steps 
is  described  in  detail  below. 

Exclusions.  The  first  step  in 
determining  whether  a  site  is  Tier  I  or 
Tier  II  involves  determining  whether  the 
site  is  eligible  for  cleanup  under 
CERCLA  authorities  or  if  the  site  is 
being  adequately  addressed  under 
another  federal  statute  such  as  the 
Resource,  Conservation  and  Recovery 
Act  (RCRA).  Sites  that  are  ineligible  for 
CERCLA  response  or  are  being 
addressed  under  another  federal  statute 
instead  of  CERCLA  should  receive  a 
Tier  11  designation. 

A.  Statutory  restrictions.  Some 
substances  are  excluded  under  CERCLA, 
and  sites  that  contain  only  those 
substances  are  ineligible  for  CERCLA 
response  actions.  Similarly,  Section 
104(a)3  of  CERCLA  lists  other 
limitations  on  CERCLA  response.  In 
general,  a  CERCLA  response  may  be 
taken  at  a  site  if  there  is  a  release  or 
threat  of  a  release  of  a  hazardous 
substance,  pollutant  or  contaminant,  or 
if  the  site  poses  an  imminent  or 
substantial  danger  to  public  health, 
welfare,  or  the  environment). 

Section  101(14)  of  CERCLA  defines 
hazardous  substances  by  referencing 
substances  specifically  listed  under 
other  Federal  laws.  A  "hazardous 
substance"  is  any  element,  compound, 
mixture,  solution  orsubstance 
specifically  designated  as  a  "hazardous 
substance"  or  is  regulated  under  the 
Resource  Conservation  and  Recovery 
Act,  the  Clean  Air  Act,  Clean  Water  Act. 
or  Toxic  Substances  Control  Act. 
SecUon  101(33)  of  CERCLA  broadly 
defines  the  term  "pollutant  or 
contaminant"  which  could  include  any 
substance  known  or  reasonably 
anticipated  to  be  harmful  to  human 
health  or  ecological  health.  Because  no 
substances  are  actually  listed  as 
pollutants  or  contaminants  in  CERCLA, 
the  Agency  determines  on  a  case-by- 
case  basis  which  substances  fall  within 
the  definition. 

There  are  specific  statutory  exclusions 
that  could  cause  a  site  to  be  ineligible 
for  CERCLA  response.  For  example, 
hazardous  substances,  as  defined  under 
CERCLA,  specifically  exclude 
petroleum  and  natxiral  gas,  and  therefore 
CERCLA  authority  may  not  be  used  to 
respond  to  releases  of  these  substances 
unless  they  are  specifically  listed  or 
designated  under  CERCLA.  The 
exclusion  applies  to  petroleum. 


including  crude  oil  or  any  fraction 
thereof  (if  the  fraction  is  not  specifically 
listed  nor  designated  a  hazardous 
substance  by  other  listed  federal  acts), 
natvu^  gas,  natural  gas  liquids, 
liquefied  natural  gas,  and  synthetic  gas 
usable  for  fuel.  Sites  are  excluded  if 
they  contain  only  excluded  petroleum 
products.  EPA  expects  that  most 
releases  from  petroleum  underground 
storage  tanks  (USTs)  at  gasoline  filling 
stations,  for  example,  would  qualify  for 
this  exemption. 

On  the  other  hand,  releases  of 
petroleimi  products  that  are 
contaminated  with  hazardous 
substances  (i.e.,  used  oil/waste  oil 
contaminated  with  metals  or  PCBs)  may 
fall  within  CERCLA  response 
authorities,  if  the  hazardous  sul>stances 
caimot  be  separated  frtim  the  petroleum, 
or  if  plumes  of  exempted  substances  are 
commingled  with  plumes  of  non- 
exempted  substances. 

In  addition,  section  101(22)  of 
CERCLA  excludes  a  limited  category  of  ■ 
radioactive  materials  from  the  statutory 
definition  of  "release,"  making  a  site 
ineligible  for  CERCLA  response.  The 
excluded  categories  of  radioactive 
materials  are: 

1.  Releases  of  source,  by-product,  or 
special  nuclear  material  (not  including 
source  material)  subject  to  section  170 
of  the  Atomic  Energy  Act;  ^  and 

2.  Any  release  of  source,  by-product, 
or  special  nuclear  material  firom  any 
processing  site  specifically  designated 
under  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978. 

Parties  should  consult  with  State  and/ 
or  Federal  contacts  and  consult 
appropriate  case  law  to  determine 
whether  the  site  is  excluded  from 
CERCLA  consideration  due  to  statutory 
restrictions. 

B.  Other  federal  statutes.  In  addition 
to  statutory  restrictions,  sites  being 
adequately  addressed  under  other 
federal  statutes,  such  as  RCRA.  may  also 
qualify  for  a  Tier  II  designation,  but 
refer  to  Section  m.  A.  "Scope  and 
Applicability"  of  the  MOA/VCP 
guidance  doaiment  to  determine 
whether  a  specific  site  is  eligible  for 
inclusion  under  the  MOA/VCP.  RCRA  is 
EPA's  other  central  authority  for 
cleaning  up  releases  of  hazardous 
substances,  and  has  roughly  parallel 
procedures  to  CERCLA  in  responding  to  . 


'Under  this  act,  "aource"  means  uranium  or 
thorium,  or  any  combination  of  the  two,  in  any 
physical  or  chemical  form,  "by-product"  means  any 
radioactive  material  that  was  made  radioactive  by 
exposure  to  radiation  bt>m  the  process  of  using  or 
producing  special  nuclear  material,  and  "special 
nuclear  material"  is  plutonium,  uranium-233. 
enriched  uranium-233  or — 235,  or  any  material  that 
the  NRC  determines  to  be  special  nuclear  material 
not  including  source  material. 


releases  of  hazardous  substances.  The 
Agency  has  adopted  a  policy  to  use 
RCRA  Subtitle  C  (hazardous  waste) 
authorify  to  respond  to  sites  that  can  be 
addressed  under  RCRA  Subtitle  C 
corrective  action  authority  (see  54  FR 
41000,  October  4, 1989). 

Types  of  sites  covered  luder  the 
policy  include  hazardous  waste 
treatment,  storage  and  disposal  facilities 
(TSDFs)  that  qualify  under  EPA's 
National  Priorities  List/RCRA  deferral 
policy  (see  51  FR  21057,  53  FR  23980. 
and  54  FR  41004).  Parties  should 
consult  with  State  and  Federal  contacts 
to  determine  whether  a  site  is  being 
addressed  under  another  federal  statute, 
and  therefore,  whether  a  Tier  n 
designation  is  appropriate.  Again, 
parties  must  still  refer  to  Section  m.  A. 
"Scope  and  Applicabilify"  of  die  MOA/ 
VCP  guidance  document  to  determine 
whether  a  specific  site  is  eligible  for 
inclusion  under  the  MOA/VCP. 

Parties  should  consult  with  State  and/ 
or  Federal  contacts  aiid  consult 
appropriate  case  law  to  answer  the 
following  questions: 

Question  lA:  Is  the  site  eligible  for 
response  imder  CERCLA  authorities? 

It  NO,  the  site  should  be  classified  as 
Tier  11  and  no  further  work  imder  this 
prodbss  is  necessary; 

If  YES.  refer  to  Question  IB: 

Question  IB:  b  the  EPA  or  the  State 
addressing  the  site  imder  another 
federal  statute  instead  of  CERCLA? 

If  NO.  proceed  to  the  Phase  I  step  (or 
other  appropriate  step  depending  on  site 
information  available); 

If  YES,  the  site  shotild  be  classified  as 
Tier  n  and  no  further  work  under  this 
process  is  necessary. 

Phase  I 

The  Phase  I  step  within  this  process 
is  quite  similar  to  the  methods 
prescribed  by  ASTM  Standard  Practice 
E  1527,  although  it  is  limited  to 
hazardous  substances  as  defined  under 
CERCLA.  The  primary  purpose  of  the 
Phase  I  step  is  to  gather  readily  available 
information  about  a  site  to  identify  the 
presence  or  likely  presence  of  an 
existing  or  past  release  of  a  hazardous 
substance  into  the  ground  (i.e.,  soil), 
groimd  water,  surface  water,  or  air.  This 
step  determines  whether  there  is 
evidence  or  an  indication  that 
hazardous  substances,  pollutants,  or 
contaminants  were  ever  handled  or 
disposed  at  the  site  either  currendy  or 
in  the  past 

The  Phase  I  step  in  this  process 
consists  of  a  review  of  records  and 
related  environmental  reports  pertaining 
to  the  site  and  a  site  visit  to  observe  site 
conditions.  Types  of  information 
collected  during  this  step  include  a 


r^ 
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general  site  description,  current  and 
past  site  use  (e.g.,  nature  and  type  of 
industrial  use),  topography,  and  waste 
characteristics,  including  an  estimation 
of  the  type  and  quantity  of  hazardous 
substances  at  the  site.  Visual 
observations  should  consider  stressed 
vegetation,  discolored  soils,  oily  ponds, 
and  similar  signs  of  contamination.  No 
sampling  is  involved  in  this  step. 
Geologic,  hydrogeologic,  and  hydrologic 
data  wall  prove  useful  along  with 
topographic  maps  to  determine  whether 
migration  of  hazardous  substances  is 
likely.  Data  collected  should  help 
identify  the  potential  distribution  and 
mobility  of  hazardous  substances  in 
soil,  ground  water,  surface  water,  and 
air. 

Observations  should  also  identify  any 
site  conditions  warranting  immediate  or 
emergency  actions.  Examples  of  these 
include  the  threat  of  fire  and/ or 
explosion  Erom  unstable  or  reactive 
hazardous  materials,  the  threat  of  direct 
contact  with  a  hazardous  substance,  the 
threat  of  a  continuing  release  of  a 
hazardous  substance,  and  the  threat  of 
contaminating  surface  waters  or 
drinking  water  supplies. 

The  collection  and  review  of  readily 
available  information  at  this  step  should 
be  sufficient  to  answer  the  following 
question: 

Question  2:  Is  it  reasonable  to  expect 
that  hazardous  substances  are  present  at 
the  site? 

If  NO,  the  site  should  be  classified  as 
Tier  n  and  no  further  work  under  this 
process  is  necessary; 

If  YES,  proceed  to  the  Expanded 
Phase  I  step  (or  other  appropriate  step 
depending  on  site  information 
available). 

Note:  The  site  should  be  classified  as  Tier 
I  if  information  indicates  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  has  caused,  or  is  likely  to  cause, 
human  exposure  or  contamination  of  a 
sensitive  environment,  or  if  the  site 
otherwise  exhibits  conditions  such  as  those 
described  under  the  Tier  I  definition  above. 

Expanded  Phase  I 

If  the  Phase  I  indicates  a  reasonable 
expectation  that  hazardous  substances 
are  present  at  the  site,  the  next  step  in 
this  process  involves  gathering  environs 
data  to  determine  what  could  be 
impacted  by  a  release  from  the  site. 
Therefore,  the  purpose  of  the  Expanded 
Phase  I  step  is  to  identify  and  verify  the 
existence  and  locations  of  nearby  people 
(or  pathways  of  human  exposure,  e.g., 
water  intakes  or  wells)  and  sensitive 
environments  that  might  be  threatened 
by  a  release  from  the  site. 

Examples  of  data  collected  at  this 
stage  include  nearby  residential,  worker. 


and  student  population  estimates, 
nearby  municipal,  private,  and  other 
drinking  water  supplies,  drinking  water 
wells  and  intakes,  fisheries  (including 
sport  and  subsistence  fishing),  and 
sensitive  environments  such  as 
wetlands,  national  parks,  wildlife 
refuges,  and  habitats  of  threatened  or 
endangered  species.  This  information  is 
collected  to  determine  whether  a  release 
of  hazardous  substances  at  the  site 
could  lead  to  human  exposure  or 
contamination  of  sensitive 
environments. 

Data  collected  under  the  Expanded 
Phase  I  step  should  be  sufficient  to 
answer  the  following  question: 

Question  3:  Could  nearby  populations 
or  sensitive  environments  be  at  risk 
from  the  site? 

If  NO,  the  site  should  be  classified  as 
Tier  n  and  no  further  work  under  this 
process  is  necessary; 

If  YES,  proceed  to  the  Limited 
Sampling  step  (or  other  appropriate  step 
depending  on  site  information 
available). 

Note:  The  site  should  be  classified  as  Tier 
I  if  information  indicates  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  has  caused,  or  is  likely  to  cause, 
human  exposure  or  contamination  of  a 
sensitive  environment,  or  if  the  site 
otherwise  exhibits  conditions  such  as  those 
described  under  the  Tier  I  definition  above. 

Limited  Sampling 

If  the  Phase  I  investigation  indicates 
a  reasonable  expectation  that  hazardous 
substances  have  been  present  at  the  site 
and  the  Expanded  Phase  I  indicates  that 
human  populations  or  sensitive 
environments  may  be  threatened  by  a 
release  from  the  site,  sampling  should 
be  conducted  to  confirm  the  presence  of 
hazardous  substances  on  the  site.  The 
purpose  of  the  Limited  Sampling  step  is 
to  collect  and  analyze  waste  and 
environmental  samples,  using  field 
screening  and  analytical  techniques 
where  appropriate,  to  determine  the 
hazardous  substances  present  at  a  site 
and  whether  they  are  being  released  to 
the  environment 

The  Limited  Sampling  step  is  not 
intended  to  be  an  exhaustive  assessment 
of  environmental  conditions  at  a  site. 
Rather  investigators  should  obtain 
enough  information  to  confirm  whether 
hazardous  substances  are  present.  As  in 
the  Phase  I  step,  investigations  should 
identify  site  conditions  posing 
immediate  health  or  environmental 
threats  which  require  emergency 
response. 

Site  sampling  typically  requires 
developing  a  work  plan,  along  with 
sampling  and  health  and  safefy  plans. 
Sampling  and  analysis  should  comply 


with  a  screening  level  quality  of  data 
following  adequate  qualify  assurance 
and  qualify  control  (QAyQC)  procedures 
(40  CFR  31.45).  The  sampling  plan 
should  employ  sound,  scientific  and 
professional  judgment  in  identifying 
sampling  locations. 

The  sampling  data  must  be  sufBcient 
to  answer  the  following  question: 

Question  4:  Does  site  specific 
sampling  confirm  the  presence  of 
hazardous  substances  at  the  site? 

If  NO,  the  site  should  be  classified  as 
Tier  11  and  no  further  work  under  this 
process  is  necessary; 

If  YES,  proceed  to  the  Extended 
Sampling  step  (or  other  appropriate  step 
depending  on  site  information 
available). 

Note:  The  site  should  be  classified  as  Tier 
I  if  information  indicates  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  has  caused,  or  is  likely  to  cause, 
human  exposure  or  contamination  of  a 
sensitive  environment,  or  if  the  site 
otherwise  exhibits  conditions  such  as  those 
described  under  the  Tier  I  definition  above. 

Extensive  Sampling 

If  the  Limited  Sampling  step  confirms 
the  presence  of  hazardous  substances  at 
the  site,  more  extensive  sampling  may 
be  required  to  determine  whether  the 
site  is  Tier  I  or  Tier  II.  The  purpose  of 
the  Extensive  Sampling  step  is  to  further 
evaluate  the  degree  to  which  a  site 
presents  a  threat  to  human  health  or 
welfare  or  the  environment  by  collecting 
and  analyzing  waste  and  envirotunental 
media  samples.  This  step  is 
implemented  to  document  releases  and 
exposure/contamination  on-site  and  off- 
site.  Off-site  sampling  is  needed  to 
provide  background  samples,  and  where 
appropriate,  identify  human  exposure  or 
environmental  contamination. 

Backgroimd  samples  are  needed  to 
determine  whether  contamination  at  the 
site  is  at  least  three  times  higher  than 
backgroimd  levels.  Sampling  conducted 
under  this  step  should  comply  with  a 
definitive  data  level  of  QA/QC  (40  CFR 
31.45).  The  detection  limits  used  in  the 
analysis  of  both  the  background  and 
site-related  contamination  samples 
should  be  quantitatively  consistent  with 
sample  quantitation  limits  as  specified 
under  the  Superfund  Contract 
Laboratory  Program.  Quantification  of 
on-site  and  off-site  threats  should  be 
sufficient  to  answer  the  following: 

Question  5:  Do  on-site  and  off-site 
sampling  data  show  exposure,  or  likely 
exposure,  of  nearby  populations,  and/or 
contamination,  or  likely  contamination 
of  sensitive  environments  at  a  minimum 
of  three  times  above  background  levels 
or  above  EPA  standard  sample 
quantification  limits? 
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If  NO.  the  site  should  be  classified  as 
Tier  n  and  no  further  woric  under  this 
process  is  necessary; 

If  YES,  the  site  should  be  classified  as 
Tier  L 

Note:  The  site  should  also  be  classified  as 
Tier  I  if  the  site  otherwise  exhibits  conditions 
such  as  those  described  under  the  Tier  I 
definition  above. 

Request  for  Comments-. 

The  Agency  is  requesting  comment  on 
the  criteria  and  screening  process.  EPA 
would  like  to  receive  comments  on  the 
screening  mechanism,  both  how  it 
works  in  general  (for  example, 
feasibility  and  ease  of  implementation), 
and  specific  suggestions  for  how  the 
process  could  be  improved.  In 
particular,  EPA  would  appreciate 
feedback  and  comment  on  the  followong 
questions: 

1.  What  type  and  amoimt  of 
information  is  needed  each  stage  in  the 
decision  process  to  reach  a  Tier  I  or  Tier 
n  decision? 

la.  Would  collecting  the  suggested 
information  allow  a  parfy  to  move 
forward  through  the  decision-making 
process  efficiently  and  expeditiously? 

lb.  What  can  be  done  with  the 
process  to  guard  against  inaccurate 
assessments? 

Ic.  How  well  will  this  process  work 
within  established  State  progran's? 

2.  Are  the  screening  steps  in  the  best 
logical  sequence? 

2a.  At  what  point  it  is  useful  to  have 
information  on  exposure  targets  (i.e.. 
nearby  populations  and  sensitive 
environments). 

2b.  Woidd  it  be  more  useful  to  have 
information  about  exposed/potentially 
exposed  targets  before  or  after  limited 
sampling  is  performed? 

2c.  When  would  information  on  target 
access  to  contamination  be  collected? 

3.  If  there  are  nearby  populations  or 
sensitive  environments,  how  could  EPA 
ensure  that  private  parties  would 
evaluate  them  to  account  for  changes  in 
land  use  in  the  near  or  long-term? 

4.  What  tools  are  currently  available 
to  the  public  that  would  allow  them  to 
collect  the  requested  information? 

4a.  How  would  these  tools  work  to 
support  a  parfy's  decision  fitim  a  cost 
effectiveness  and  timeliness  standpoint. 

Tier  I/n  Screening  Mechanism 
Definitions 

The  following  definitions  support 
terms  identified  in  the  Tier  I.  Tier  II. 
and  Process  sections  above: 

Background:  the  level  of  a  hazardous 
substance  that  provides  a  defensible 
reference  point  that  can  be  used  to 
evaluate  whether  or  not  a  release  from 
the  site  has  occurred.  The  background 


level  should  refleqt  the  concentration  of 
the  hazardous  substance  in  the  medium 
of  concern  for  the  environmental  setting 
on  or  near  a  site.  Background  level  does 
not  necessarily  represent  pre-release 
conditions,  nor  conditions  in  the 
absence  of  influence  from  the  source(s) 
at  the  site.  A  background  level  may  or 
may  not  be  less  than  the  detection  limit 
(DL).  bift  if  it  is  greater  than  the  DL.  it 
should  accoimt  for  variabilify  in  local 
concentrations.  A  background  level 
need  not  be  established  by  chemical 
analysis.  Hazard  Ranking  System 
Guidance  Manual.  Interim  Final,  pp.  55 
and  57. 

Bioaccumulation:  the  tendency  of  a 
hazardous  substance  to  be  taken  up  and 
accumulated  in  the  tissue  of  aquatic 
organisms,  either  from  water  directly  or 
through  consumption  of  food  containing 
the  hazardous  substance.  Hazard 
Ranking  System  Guidance  Manual, 
Interim  Final,  p.  294;  Rand.  Gary  M.. 
and  Sam  R.  Petrtx:elli,  Fundamentals  of 
Aquatic  Toxicology,  1985,  p.  652. 

Definitive  Data:  data  that  are 
documented  as  appropriate  for  rigorous 
uses  that  require  both  hazardous 
substance  identification  and 
concentration.  Definitive  data  are  often 
used  to  quantify  the  types  and  extent  of 
releases  of  hazardous  substances. 
Guidance  for  Performing  Site 
Inspections  Under  CERCLA,  Interim 
Final,  p.  99;  Guidance  for  Data 
UseabUify  in  Site  Assessment.  Draft,  pp. 
13  and  14. 

Drinking  Water  Supply:  any  source  of 
water  (sur&ce  or  ground)  that  is 
currentiy  used  or  could  be  used  to 
supply  potable  water.  Guidance  for 
Performing  Site  Inspections  Under 
CERCLA.  Interim  Final,  p.118;  Hazard 
Ranking  System  Guidance  Manual, 
Interim  Final,  p.  116. 

Facility:  any  building,  structure, 
installation,  equipment,  pipe  or  pipeline 
(including  any  pipe  into  a  sewer  or 
publicly  owned  treatment  works),  well, 
pit,  pond,  lagoon,  impoundment,  ditch, 
landBll,  storage  container,  motor 
vehicle,  felling  stock,  or  aircraft,  or  any 
site  or  area  where  a  hazardous  substance 
has  been  deposited,  stored,  disposed  of. 
or  placed,  or  otherwise  come  to  be 
located;  but  does  not  include  any 
consumer  product  in  consumer  use  or 
any  vessel.  CERCLA  section  101(9). 

Ground  Water:  water  in  a  satiunted 
zone  or  stratimi  beneath  the  surface  of 
land  or  water.  CERCLA  section  101(12). 

Hazard  Ranking  System:  scoring 
system  used  by  EPA's  Superfund 
program  to  assess  the  relative  threat 
between  sites  associated  with  actual  or 
potential  releases  of  hazardous 
substances.  It  is  a  screening  tool  for 
determining  whether  a  site  is  to  be 


included  on  the  National  Priorities  List 
Hazard  Ranking  System  Guidance 
Manual,  Interim  Final,  p.l^^ 

Hazardous  Substance:  CERCLA 
hazardous  substances,  pollutants,  and 
contaminants  as  defined  in  CEIRCLA 
section  101(14)  and  101(33),  except 
where  otherwise  specifically  noted  in 
the  HRS.  40  CFR  300,  Appendix  A 
(Hazard  Ranking  System).  Section  1.0. 

Human  Exposure:  any  exposure  of 
hvunans  to  a  release  of  one  or  more 
hazardous  substances  via  inhalation, 
ingestion,  or  dermal  contact.  Amdur. 
Mary  O.,  John  Doull.  and  Curtis  D. 
Klaaissen,  Toxicology.  Hw  Basic  Science 
of  Poisons,  Fourth  Edition,  1991,  p.  14; 
Hazard  Ranking  System  Guidance 
Manual,  Interim  Final,  pp.  153.  259, 
293,  317,  363.  and  411. 

Nearby  Populations:  regularly  present 
residents,  workers,  and  students  and 
sensitive  environments  located  on  or 
within  1  mile  from  the  boundaries  of  a 
hazardous  substance  release.  40  CFR 
300,  Appendix  A  (Hazard  Ranking 
System),  section  5.2. 

Populated  Area:  any  area  occupied  by 
a  regularly  present  resident,  student,  or 
worker  and/or  sensitive  environment 
Populated  areas  do  not  include  transient 
populations  such  as  business  patrons  or 
.travelers  passing  through  the  area. 
Hazard  Ranking  System  Guidance 
Manual,  Interim  Final,  p.  412;  40  CFR 
300,  Appendix  A  (Hazaid  Ranking 
System),  section  3.3.2. 

Ae7ease:  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping  or  disposing  into  the 
environment  (including  the 
abandonment  or  discharging  of  barrels, 
containers,  and  other  closed  receptacles 
containing  any  hazardous  substance  or 
pollutant  or  contaminant).  CERCLA 
section  101(22). 

Screening  Data:  data  that  are 
appropriate  for  applications  that  only 
require  determination  of  gross 
contamination  areas  and/or  for  site 
characterization  decisions  that  do  not 
require  quantitative  data.  Screening  data 
are  often  used  to  specify  which  areas  to 
sample  to  collect  definitive  data. 
Guidance  for  Performing  Site 
Inspections  Under  CERCLA,  Interim 
Final,  pp.  99  and  100;  Guidance  for  E)ata 
Useabilify  in  Site  Assessment,  Draft,  p. 
15. 

Sensitive  Environments:  consist  of 
environmental  receptors  recognized  in 
40  CFR  300,  Appendix  A  (Hazard 
Ranking  System),  Table  4-23,  Table  5- 
5,  and  wetlands  as  defined  by  40  CFR       ^ 
230.3. 

Site:  area(s)  where  a  hazardous 
substance  has  been  deposited,  stored, 
disposed,  or  placed,  or  has  otherwise 
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come  to  be  located.  Such  areas  may 
include  m\iltiple  sources  and  may 
include  the  area  between  sources  40 
CFR  300,  Appendix  A  (Hazard  Ranking 
System),  S^tion  1.0.  The  site  is  neither 
equal  to  nor  confined  by  the  boundaries 
of  any  specific  property  that  may  give 
the  site  its  name.  60  FR  190,  p.  51391. 

Surface  Waters:  water  present  at  the 
earth's  surface.  Surface  water  includes 
rivers,  lakes,  oceans,  ocean-like  water 
bodies,  wetlands,  and  coastal  tidal 
waters,  which  include  embayments, 
harbors,  sounds,  estuaries,  back  bays, 
lagoons,  wetlands,  etc.  seaward  from 
mouths  of  rivers  and  landward  from  the 
baseline  of  the  Territorial  Sea.  40  CFR 
300,  Appendix  A  (Hazard  Ranking 
System),  section  4.0.2. 

Wetlands:  a  type  of  sensitive 
environment  defined  in  40  CFR  230.3  as 
"*  *   •  those  areas  that  are  inundated  or 
saturated  by  surface  or  ground  water  at 
a  frequency  and  duration  sufficient  to 
support,  and  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions."  Wetlands 
can  be  natural  or  man-made.  Wetlands 
generally  include  swamps,  marshes, 
bogs,  and  similar  areas.  Hazard  Ranking 
System  Guidance  Manual,  Interim  Final, 
p.  A-20. 

(PR  Doc.  97-23831  Filed  9-ft-97:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-680O-S] 

SES  Perfonnance  Raviaw  Board; 
Moniberehip 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
membership  of  the  EPA  Performance 
Review  Board. 

FOR  FURTHER  MFORMATION  CONTACT: 
Zandra  Kern,  Executive  Resources  and 
Special  Programs  Division.  Office  of 
Himian  Resources  and  Organizational 
Services,  Office  of  Administration  and 
Resources  Management,  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460  (202)  260-2975. 
SUPPI.EMENTARY  INFORMATION:  Section 
4314  (c)(1)  through  (5)  of  Title  5.  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  This  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 


supervisor,  along  with  any 
recommendations  to  the  appointment 
authority  relative  to  the  performance  of 
the  senior  executive.   • 

Members  of  the  EPA  Performance 
Review  Board  are: 
William  A.  Spratlin  (Chair),  Director, 

Air,  RCRA  and  Toxics  Division, 

Region  7 
Devereaux  Barnes,  Director,  Of^ce  of 

Program  Management,  Office  of  Solid 

Waste  and  Emergency  Response 
Samuel  Coleman,  Director,  Compliance 

Assurance  and  Enforcement,  Region  6 
Alexander  Cristofaro,  Deputy  Director, 

Office  of  Policy  Development,  Office 

of  Policy,  Planning,  and  Evaluation 
Deborah  Y.  Dietrich,  Director,  Office  of 

Resources  Management  and 

Administration,  Office  of  Research 

and  Envelopment 
William  Finister,  Deputy  Chief  of  Staff. 

Office  of  the  Administrator 
Phyllis  Harris,  Regional  Counsel.  Office 

of  Enforcement  and  Compliance 

Assurance 
William  M.  Henderson,  Director,  Office 

of  Administration  and  Resources 

Management — Cincinnati,  Office  of 

Administration  and  Resources 

Management 
Kenneth  A.  Konz,  Assistant  Inspector 

General  for  Audits,  Office  of  Inspector 

General 
Dr.  Hugh  McKinnon,  Associate  Director 

for  Health,  Office  of  Research  and 

Development 
John  W.  Meagher,  Director,  Wetlands 

Division,  (5ffice  of  Water 
Joseph  J.  Merenda,  Director,  Health  and 

Environmental  Review  Division, 

Office  of  Prevention,  Pesticides  and 

Toxic  Substances 
James  C.  Nelson,  Associate  General 

Counsel  (Pesticides  and  Toxics 

Substances).  Office  of  General 

Counsel 
John  B.  Rasnic.  Director,  Manufacturing, 

Energy  and  Transportation  Division, 

Office  of  Enforcement  and 

Compliance  Assuirance 
Carol  Rushin,  Director,  Enforcement, 

Compliance  and  Environmental 

Justice  Division,  Region  8 
Alan  B.  Sielen,  Deputy  Assistant 

Administrator  for  International 

Activities,  Office  of  International 

Activities 
Mary  Smith.  Director,  Indoor 

Environments  Division,  Office  of  Air 

and  Radiation 
David  J.  O'Connor  (Executive  Secretary), 

Director,  Office  of  Human  Resources 

and  Organizational  Services,  Office  of 

Administration  and  Resources 

Management 

Members  of  the  Inspector  General 
Subcommittee  to  the  EPA  Performance 
Review  Board  are: 


Donald  Mancuso,  Assistant  Inspector 

General  for  Investigations, 

Department  of  Defense 
Everett  L.  Mosley,  Deputy  Inspector 

General,  Agency  for  International 

Development 
Thomas  D.  Roslewicz,  Deputy  Inspector 

General  for  Audit  Services, 

Department  of  Health  and  Human 

Services 

Dated:  August  15, 1997. 
Ahrin  M.  PeMchowritz, 
Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 
(FR  Doc.  97-23832  Filed  9-8-97;  8:45  am) 

BILUNQ  CODE  ««-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Advisory  Committee  for 
the  National  Urt>an  Search  and  Rescue 
Response  System 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 


In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  5  U.S.C. 
App.),  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Advisory  Committee  for  the 
National  Urt>an  Search  and  Rescue 
Response  System. 

Date  of  Meeting:  September  15-16, 
1997. 

Place:  FEMA  Mt.  Weather  Emergency 
Assistance  Center,  The  Conference  and 
Training  Center,  Building  430. 19844 
Blue  Ridge  Mountain  Road.  State  Route 
601.  Benyville,  VA  20135. 

Tune;  September  15th:  9:00  a.m.-5:00 
p.m.,  September  16th:  9:00  a.m.-5:00 
p.m. 

Proposed  Agenda:  The  Committee 
will  be  provided  with  a  program  update 
that  will  address  the  status  of  ongoing 
audits  and  program  reviews,  functional 
training  and  program  support  efforts, 
and  Fiscal  Year  1997  through  1999 
budgets  for  the  Urban  Search  and 
Rescue  Program.  The  committee  will 
review,  discuss,  and  develop  final 
recommendations  for  the  organization  of 
the  Advisory  Committee  working  group 
structure  and  the  decision  making 
process.  Other  items  for  discussion  may 
include  sponsoring  agency  head 
involvement,  authorizing  legislation, 
functional  training  methodologies,  and 
program  strategic  planning  and 
budgeting. 

The  meeting  will  be  open  to  the 
public,  with  approximately  20  seats 
available  on  a  first-come,  first-served 
basis.  All  members  of  the  public 
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interested  in  attending  should  contact 
Mark  R.  Russo,  at  202-646-2701. 
Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  at  the  Federal 
Emergency  Management  Agency, 
Operations  and  Planning  Division, 
Response  and  Recovery  Directorate,  500 
C  Street,  SW,  Washington,  DC  20472. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  September  5, 1997. 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  &■ 
Recovery  Directorate. 

(PR  Doc.  97-23819  Filed  9-8-97;  8:45  am) 
BiujNQ  CODE  ans-az-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

September  25, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  ^Ist  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,   ... 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting.  t 

Dated:  September  5, 1997. 
JennifBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-24011  Filed  9-5-97;  3:16  pm] 
■ILLMQ  CODC  SnO-OI-P 


GENERAL  SERVICES 
ADMINISTRATION 

Adaptive  Use  of  an  Historic  ' 
Resource— Opening  of  Public 
Comment  Period  and  Public  Forum 

The  U.S.  General  Services 
Administration  (GSA)  aimounces  the 
Thursday,  September  4, 1997  invitation 
for  public  comment  on  Adaptive  Use 


Concepts  developed  fbr  the  General  Post 
Office,  a  mid-nineteenth  century 
historic  property  also  known  as  the 
Tariff  Commission  building  located  on 
Square  430,  the  city  block  between  7th 
&  8th  Streets  and  E  and  F  Streets,  NW 
in  Washington,  District  of  Columbia. 
Copies  of  the  Adaptive  Use  Concepts  are 
available  for  public  review  at  the 
following  locations:  (1)  National  Capital 
Planning  Commission,  801 
Pennsylvania  Avenue,  N.W.,  Sidte  301, 
Washington,  DC  (202-482-7200);  (2) 
U.S.  General  Services  Administration, 
National  Capital  Region,  Portfolio 
Management,  Suite  7600,  7th  &  D  Sts., 
SW,  Washington,  DC  20407  (202-708- 
5334);  (3)  M^tin  Luther  King  Memorial 
Library,  901  G  St.,  NW,  Washington,  DC 
(202-727-1111);  and  (4)  Advisory 
Covincil  on  Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW,  Room  809, 
Washington,  DC  20004.  Direct 
comments  on  the  Adaptive  use  concepts 
by  Thursday.  October  2, 1997  to: 
Elizabeth  Gibson,  Project  Coordinator, 
GSA  Portfolio  Management,  Suite  7600, 
7th  &  D  Sts.,  SW,  Washington,  DC  20407 
(202-708-5334). 

Accordingly,  the  U.S.  General 
Services  Administration  invites  the 
public  to  a  general  information  meeting 
at  6:00  p.m.,  Tuesday,  September  9, 
1997.  The  second  in  a  series  of  Public 
Forums  concerning  adaptive  use  of  the 
historic  resource  will  convene  at  the 

.  National  Building  Museum, 
Auditorium,  401  F  St. .  N.W., 
Washington,  DC  20001.  The  National 
Building  Museimi  is  located  adjacent  to 
the  Judiciary  Square  Metro  Station — ^Red 
Line.  The  purpose  of  the  Public  Forum 
is  to  continue  to  solicit  public 
participation  and  comment  in  the 
identification  of  viable  adaptive  use 

>  concepts  for  the  public  building.  GSA  is 
seekiiig  private  investment  to  restore 
and  reuse  an  important  historic  property 
that  no  longer  has  a  viable  Federal  use. 
Adaptive  use  concepts  must  be 
financially  viable  and  generate  long 
term  revenues  for  the  federal 
government.  GSA  intends  to  retain 
ov^rnership  of  the  property  for 
safekeeping  while  creating  the 
opportunity  for  the  private  sector  to 
change  use  of  the  property  and  keep  it 
accessible  for  the  public.  The  following 
adaptive  use  concepts  Mrere  submitted  to 
GSA  and  are  under  review  fbr  feasibility 
and  viability:  A.  2    Housing;  A.4 
Housing;  B.7    Mixed  use—bousing, 
retail,  entertainment;  B.9    Mixed  use — 
housing  retail,  civic  use;  C.5    Hotel — 
limited  service;  C.8    Hotel — limited 
service;  D.3     International  trade — retail, 
wholesale;  E.6    Institutional  use — 
Crossroads  Washington,  a  museum  for 
the  city  of  Washington. 


For  additional  information  on  the 
federal  undertaking  see  the  Internet  Web 
Page  http://www-gsa.gov/regions/rll/ 
projects/8q430.htm.  For  additional 
information  on  the  historic  property  see 
the  Historic  American  Building  Survey 
No.  DC-219  and  U.S.  Department  of 
Interior  National  Register  No.  69000311. 

Dated:  September  5, 1997. 

Arthur  M.  Torowiki, 

Director,  Portfolio  Management  IXvision, 
WFT. 

[FR  Doc.  97-24064  Filed  9-8-97;  10:06  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  lD(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting. 

Name  of  SEP:  Preclinical  Toxicology  and 
Pharmacology  of  Drugs  Developed  for 
Cancer.  AIDS  and  AIDS-Related  Illnesses. 

Date:  October  6-7. 1997. 

Time:  9:00  a.m.  to  5HW  p.m. 

Place:  Holiday  Inn,  2  Montgomery  Villagi 
Avenue,  Gaithersbuig,  MD  20879. 

Contact  Person:  LaliU  Palekar,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NTH,  Executive  Plaza  North, 
Room  622, 6130  Executive  Boulevard.  MSC 
7410,  Bethesda,  MD  20892-7410:  Telephone: 
301/496-7575. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  [wrsonal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research:  93.397,  Cancer  Centus 
Support;  93.398.  Cancer  Research  Manponrar; 
93.399,  Cancer  Control) 

Dated:  September  2, 1997. 
LaVema  Y.  StringfieU, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-23740  Filed  9-8-97;  8:45  am) 
■HXMO  cone  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Human  Qenome  Research 
Institute  and  National  Action  Plan  on 
Breast  Cancer;  Notice  of  Jointly 
Sponsored  Workshop 

Notice  is  hereby  given  of  the 
Workshop  on  Privacy  and 
Confidentiality  in  Genetics  Research 
sponsored  jointly  by  the  National 
Action  Plan  on  Breast  Cancer  and  the 
National  Human  Genome  Research 
Institute  (NHGRI),  September  16-17, 
1997.  8:00  a.m.  to  5:00  p.m.  The  session 
on  September  16  will  be  held  in  the 
Natcher  Building,  Room  E1/E2.  on  the 
NIH  campus.  On  September  17  the 
meeting  will  be  held  at  the  Bethesda 
Holiday  Inn,  Bethesda.  Maryland. 
Registration  is  required. 

To  register  and  for  further 
information,  contact  Kinmi  Malone. 
NHGRI  OfGce  of  Policy  Coordination, 
301  402-0955.  Ms.  Malone,  will  furnish 
the  meeting  agenda,  and  substantive 
program  information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistaJace,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Malone,  301  402-0955,  two 
weeks  in  advance  of  the  meeting. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research.) 

Dated:  September  2. 1997. 
Katfay  Hndaon, 

Assistant  Director  for  Policy  Coordination, 
NHGRI. 

|FR  Doc.  97-23743  Filed  9-8-97:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Hsalth 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  of  Pub.  L.  92—463.  notice  is 
hereby  given  of  meetings  of  the  Diabetes 
and  CKgestive  and  Kidney  Diseases 
Special  Grant  Review  Committee, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK), 
for  October  1997.  These  meetings  will 
be  open  to  the  public  as  indicated 
below,  to  discuss  Council  decisions  on 
training  matters  and  updates  on  NIH 
training  policy.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  rooms  will  be 
posted  in  the  hotel  lobby. 


These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Denise  Manouelian,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases.  National  Institutes  of  Healdi. 
Natcher  Building,  Room  6AS-37J. 
Bethesda.  Maryland  20892.  (301)  594- 
8892.  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members  upon  request.  Other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  contact  person. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  at  least  two 
weeks  prior  to  the  meeting. 

Name  of  Committee:  Diabetes. 
Endocrinology  and  Metabolic  B 
Subcommittee. 

Date:  October  23-24.  1997. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814, 
Telephone:  (301)  652-2000. 

Contact  Perton:  Ned  Feder.  M.D.,  Scientific 
Review  Administrator,  Natcher  Building, 
Room  6AS-25S,  Nationai  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600;  Phone: 
301-594-8890. 

Open:  October  23.  5:30  p.m.-7:00  p.m. 

Closed:  October  24.  8:00  a.in.- 
Adjoummant 

Name  of  Committee:  Digestive  Diinaaea 
and  Nutrition  C  Subcommittee 

Date:  October  23-24.  1997. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814, 
Telephone:  (301)  652-2000. 

Open:  October  23.  5:30  p.m.-7:00  p.m. 

Qosed:  October  24, 8:00  a-m.- 
Adjoununent 

Contact  Person:  Daniql  Matsumoto.  Ph.D.. 
Scientific  Review  Administrator.  Natcher 
Building.  Room  6AS-37B.  National  Institutes 
of  Health.  Bethesda.  Maryland  20892-6600; 
Phone:  301-594-8894. 

Name  of  Committee:  Kidney.  Urologic  and 
Hematologic  Diseases  D  Subcommittee 

Date;  October  23-24, 1997. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814; 
Telephone:  (301)  652-2000. 

Contact  Person:  Ann  A.  Hagan.  Ph.D.. 
Scientific  Review  Administrator,  Natcher 
Building,  Room  6AS-37F,  National  Institutes 


of  Health.  Bethesda,  Maryland  20892-6600; 
Phone:  301-594-8886. 

Open:  October  23,  5:30  p.m.-700  p.m. 

Closed: October  24. 8:00 a  m- 
Ad)oumment 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  September  2. 1997. 
UVenie  Y.  Stringfield. 

Committee  h4anagement  Officer.  NIH. 
(FR  Doc.  97-23739  Filed  0  8-97;  8:45  am) 

BNJJNQ  COOE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Ubrary  of  Medicine;  Notice  of 
Closed  Meeting  of  the  Board  of 
Scientific  Counselors.  National  Center 
for  Biotechnology  Information, 
Nationai  Ubrary  of  Medicine 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
National  Center  for  Biotechnology 
Information.  National  Library  of 
Medicine,  on  September  22-23. 1997. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5  U.S.C, 
and  sec.  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
September  22,  from  7  p.m.  to 
approximately  10  p.m.,  at  the  Bethesda 
Hyatt  Hotel,  and  on  September  23.  from 
8:30  a.m.  to  approximately  2  p.m..  in  the 
Eighth-Floor  Conference  Room  of  the 
Lister  Hill  Center  Building,  National 
Library  of  Medicine.  8600  Rockville 
Pike.  Bethesda,  Maryland,  for  the 
consideration  of  persoimel 
qualifications  and  performance  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

The  Executive  Secretary.  Dr.  David  J. 
Lipman.  Director.  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine.  8600  Rockville 
Pike.  Bethesda.  Maryland  20894, 
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telephone  (301)  496-2475,  will  furnish 
simimaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

Dated:  September  2, 1997. 
LaVema  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-23742  Filed  9-8-fl7;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physioloffcal 
Sciences. 

Date:  October  5. 1997. 

Time:  3:00  p.m. 

Place:  Holiday  fam,  Bethesda.  MD. 

Contact  Person:  Dr.  Soo)a  Kim.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4120.  Bethesda,  Maryland  20892.  (301) 
435-1780. 

Name  of  SEP:  MuMdisciplinaiy  Sciences. 

Date:  October  22-24. 1997. 

Time:  6:00  p.m. 

Place:  Omni  Dallas  Hotel-Park  West. 
Dallas.  TX. 

Contact  Person:  Dr.  Bill  Bunnag.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5215,  Bethesda,  Maryland  20892,  (301) 
435-1177. 

Name  of  SEP:  Multidisciplinaiy  Sciences. 

Date:  October  27-28. 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Iim.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5206,  Bethesda. 
Maryland  20892.  (301)  435-1174. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  29. 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  520-6.  Bethesda. 
Maryland  20892.  (301)  435-1174. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  10. 1997: 

Time:  7:00  a.m. 

P7ace;  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4110.  Bethesda. 
Maryland  20892.  (301)  435-1784. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Titie  5.  U.S.C 


Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892. 93.893.  National  Institutes  of  Health. 
HHS.) 

Dated:  September  2. 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-23741  Filed  9-8-«7;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27, 
1975,  as  amended  most  recently  at  62 
FR  37587,  July  14, 1997,  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56606,  November  9,  1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  Office  of 
Intramural  Research  (OIR).  Office  of  the 
Director,  NIH.  as  follows:  (1)  Abolish 
the  Office  of  Intramural  Affairs.  OIR. 
and  transfer  its  fimctions  to  the  OIR  and 
(2)  revise  the  fimctional  statement  of  the 
OIR. 

Section  N-B,  Organization  and 
Functions,  under  the  heading  Office  of 
the  Director  (NA,  formerly  HNA),  Office 
of  Intramural  ResearxJi  (NA4,  formerly 
HNA4)  is  amended  as  follows: 

(1)  The  title  and  functional  statement 
of  the  Office  of  Intramural  Affairs 
(NA43,  formerly  HNA43)  are  abolished 
in  their  entirety. 

(2)  The  functional  statement  for  the 
Office  of  Intramural  Research  (NA4. 
formerly  HNA4)  is  replaced  with  the 
following: 

Office  of  Intramural  Research  (NA4. 
formerly  HNA4).  (1)  Coordinates, 
implements  and  provides  scientific 
direction  and  authority  over  trans-NIH 
intramural  research  policy  and 
programs,  and  (2)  advises  the  Director, 
NIH,  and  executive  staff  on  issues 
relating  to  the  management  nf  the  NIH 
Intramural  Research  Program. 


Dated:  August  28. 1997. 
Harold  Vaimus, 

Director,  National  Institutes  of  Heatth. 
(FR  Doc.  97-23745  Filed  9-8-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegation  of  Author!^ 

Part  N.  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services.  (40  FR  22859,  May  27, 
1975.  as  amended  most  recenUy  at  62 
FR  37587,  July  14. 1997.  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605.  November  9, 1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  Division  of 
Research  Grants  as  follows:  (1)  The 
name  of  the  Division  of  Research  Grants 
is  changed  to  the  Center  for  Sciec^fic 
Review  and  the  functional  statement  is 
revised;  (2)  the  functional  statement  of 
the  Office  of  the  Director  (OD)  is 
revised;  (3)  within  the  OD,  the  Office  of 
Policy  and  Analysis  and  the  Office  of 
Planning  and  Outreach  are  established; 
(4)  the  following  division  are 
established:  Division  of  Molecular  and 
Cellular  Mechanisms,  Division  of 
Physiological  Systems.  Division  of 
Clinical  and  Population-based  Studies, 
Division  of  Receipt  and  Referral,  and 
Division  of  Management  Services;  (5) 
the  following  organizations  are 
abolished:  Advanced  Technology 
Branch,  Referral  and  Review  Branch, 
Office  of  Committee  Management  and 
Office  of  Administrative  Management 

Section  N-B,  Organization  and 
Functions,  under  the  heading  Division 
of  Research  Grants  (NG,  formerly  HNG), 
is  revised  as  follows: 

Center  for  Scientific  Review  (NG, 
formerly  HNG).  (1)  Provides  staff 
support  to  the  Office  of  the  Director, 
NDi,  in  the  formulation  of  grant  and 
award  policies  and  procedures;  (2) 
provides  central  receipt  of  all  PHS 
applications  for  research  and  research 
training  sup{}ort.  and  makes  initial 
referral  to  PHS  components;  (3)  assigns 
NIH  applications  to  supporting 
institutes,  center,  and  divisions  and  to 
CSR  initial  review  groups;  and  (4) 
provides  for  scientific  review  of  NIH 
research  grants.  National  Research 
Service  Award,  and  research  career 
development  applications. 

C^ce  of  the  Director  (NGl .  formerly 
HNGl).  (1)  Plans,  directs,  and 
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coordinates  the  work  of  the  Center,  (2) 
provides  advisory  and  consultative 
services  on  NIH  grant  and  award 
programs  to  NIH  components,  advisory 
councils,  and  grantee  institutions;  (3) 
directs  the  evaluation  of  the  status  of 
support  and  accomplishments  in 
selected  research  areas:  (4)  directs  the 
development  of  the  scientific  review 
mission  of  the  Center,  (5)  directs  the 
search  for  the  most  qualified  and 
representative  individuals  to  serve  as 
members  of  initial  review  groups;  and 
(6)  directs  the  Center's  program  to 
provide  equal  employment 
opportunities,  upward  mobility,  and 
employee  training. 

Office  of  Policy  and  Analysis  (NG12, 
formerly  HNGl  2).  (1)  Serves  as  principal 
advisor  to  the  Center  Director,  IC 
Associate  Director  for  Extramural 
Programs,  and  the  NIH  Deputy  Director 
for  Extramural  Research  on  matters 
pertaining  to  the  disposition  of 
applications  for  research  grants  and 
manpower  development  programs;  (2) 
participates  in  and  contributes  to  NIH 
top  level  policy  planning,  development 
and  coordination  of  policy  and 
procedures  for  the  extramural  programs 
of  NIH;  (3)  monitors  broad  policy  issues 
surrounding  the  field  of  scientific 
review;  (4)  develops  and  analyzes 
scientific  review  policy  of  significance 
to  the  NIH;  (5)  conducts  legislative 
analyses;  and  (6)  prepares  repnirts  and 
develops  responses  to  congressional 
inquires. 

Office  of  Planning  and  Outreach 
(NG13,  formerly  HNG13).  (1)  Formulates 
and  coordinates  the  Center's  strategic 
plaiming  activities  and  participates  in 
the  development  of  Center-wide  goals 
and  program  plans;  (2)  analyzes  Center 
goals  and  program  plans  and 
recommends  appropriate  allocation  of 
resources  to  realize  these  goals:  (3) 
conducts  relevant  public  afiiairs 
activities,  deals  with  the  press,  media, 
and  other  communications 
organizations,  collaborates  with  a 
variety  of  entities  (within  and  outside 
NIH)  to  enhance  knowledge  and 
awareness  of  CSR's  mission;  (4) 
provides  liaison  with  other  IC  staff, 
other  Federal  agencies,  and  scientific 
and  professional  groups  within  the 
extramural  research  community;  and  (5) 
provides  liaison  with  international 
groups  and  develops  requested  training 
programs  for  them. 

Division  of  Molecular  and  Cellular 
Mechanisms  (NG2,  formerly  HNG2).  (1) 
Conducts  the  scientific  merit  review  of 
biochemistry,  biophysics,  chemistry, 
cell  development  and  function,  genetics, 
immunology,  infectious  diseases,  and 
microbiology  research  grant 
applications  submitted  to  NIH;  (2) 


coordinates  with  the  Division  of  Receipt 
and  Referral  to  assure  the  appropriate 
assignment  of  applications  to  the  Initial 
Review  Groups  of  the  Division:  (3) 
administers  the  scientific  review  groups 
that  provide  scientific  review  of 
research  grant,  fellowship,  and  research 
career  development  applications;  (4) 
recommends  policies  and  procedures 
governing  NIH  extramural  activities 
related  to  the  scientific  and  technical 
review  of  applications  within  the 
purview  of  the  Division:  (5)  provides 
recommendations  on  each  application 
to  the  appropriate  Institute  and/or 
National  Advisory  Council;  (6)  reviews 
the  state-of-the-art  and  identifies 
research  needs  in  the  scientific 
disciplines  represented  by  the  Division; 
and  (7)  performs  on-site  assessments  of 
the  research  capabilities  of  applicants. 

Division  of  Physiological  Systems 
ING4.  formerly  HNG4).  (1)  Conducts  the 
scientific  merit  review  of 
cardiovascular,  endocrinology  and 
reproductive,  musculoskeletal  and 
dental,  nutritional  and  metabolic, 
neurological,  pathophysiological,  and 
sensory  sciences  research  grant 
applications  submitted  to  NIH;  (2) 
coordinates  with  the  Division  of  Receipt 
and  Referral  to  assure  the  appropriate 
assignment  of  applications  to  the  Initial 
Review  Croups  of  the  Division;  (3) 
administers  the  scientific  review  groups 
that  provide  scientific  review  of 
research  grant,  fellowship,  and  research 
career  development  applications:  (4) 
recommends  policies  and  procediues 
governing  NIH  extramural  activities 
related  to  the  scientific  and  technical 
review  of  applications  within  the 
purview  of  the  Division;  (5)  provides 
recommendations  on  each  application 
to  the  appropriate  Institute  and/or 
National  Advisory  Council;  (6)  reviews 
the  state-of-the-art  and  identifies 
research  needs  in  the  scientific 
disciplines  represented  by  the  Division; 
and  (7)  performs  on-site  assessments  of 
the  research  capabilities  of  applicants. 

Division  of  Clinical  and  Population- 
Based  Studies  (NG5.  formerly  HNG5). 
(1)  Conducts  the  scientific  merit  review 
of  AIDS  and  related  research, 
biobehavioral  and  social  sciences, 
health  promotion  and  disease 
prevention,  oncology,  surgery,  radiology 
and  bioengineering  research  grant 
applications  submitted  to  NIH;  (2) 
coordinates  with  the  Division  of  Receipt 
and  Referral  to  assure  the  appropriate 
assignment  of  applications  to  the  Initial 
Review  Groups  of  the  Division;  (3) 
administers  the  scientific  review  groups 
that  provide  scientific  review  of 
research  grant,  fellowship,  and  research 
career  development  applications:  (4) 
recommends  policies  and  procedures 


governing  NIH  extramural  activities 
related  to  the  scientific  and  technical 
review  of  applications  within  the 
purview  of  the  Division:  (5)  providra 
recommendations  on  each  application 
to  the  appropriate  Institute  and/or 
National  Advisory  Council;  (6)  reviews 
the  state-of-the-art  and  identifies 
research  needs  in  the  scientific 
disciplines  represented  by  the  Division; 
and  (7)  performs  on-site  assessments  of 
the  resmrch  capabilities  of  applicants. 

Division  of  Receipt  and  Referral  (NG7. 
formerly  HNG7).  (1)  Receives  and 
reviews  applications  for  PHS  research 
and  training  support  to  determine 
referral  to  the  appropriate  PHS  health 
agencies  and  to  the  appropriate  NIH 
initial  review  groups;  (2)  develops 
criteria  for  determining  appropriate 
assignment  of  grant  applications  within 
the  PHS  by  program  areas  and  by 
competencies  of  review  groups;  (3) 
proposes  uniform  instructions  to 
applicants  for  proper  preparation  of 
applications:  and  (4)  extracts  and 
records  preliminary  data  from  such 
applications  and  serves  as  information 
center  for  applications  pending  review. 

Division  of  Management  Services 
(NG8.  formerly  HNG8).  (1)  Advises  the 
Director.  CSR,  on  administrative 
matters;  (2)  plans  and  directs 
management  functions  of  the  Center 
including  administrative  services, 
personnel  management,  financial 
management,  committee  management, 
information  technology  services, 
procurement,  management  analysis,  and 
preparation  of  reports  and  statistics 
related  to  Center  activities;  (3)  evaluates 
developments  in  administrative 
management  and  their  implications  on 
the  Center's  mission;  (4)  develops 
policies  on  administrative  management 
and  prepares  and  issues  procedures  and 
guidelines  for  implementation  of 
administrative  policies;  and  (5)  serves  as 
the  Center  focal  point  for  coordination 
of  activities  with  NIH  and  DHHS  offices 
and  other  Federal  agencies. 

Dated:  August  25, 1M7. 
Harold  Varmns, 

LHrector,  National  Institutes  of  Health. 
{FR  Doc.  97-23744  Filed  »-8-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR-42t3-N-22] 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  9, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
OfBcer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-2374.  This  is  not  a 
toll-fi«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Ms.  Weaver. 


SUPPLEMBfTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.Q  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
aSscied  by  the  proposal;  (7)  how 
frequendy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fi^uency  of 
response,  an  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Anthoritjr:  Section  3507  of  the  Papeiworic 
Reduction  Act  of  1995, 44  U.S.C.  35.  as 
amended. 


Dated:  September  2, 1997. 

David  S.  Criaty, 

Director,  Information  Resounxs,  Managoment 
Policy  and  Management  Division. 

Title  of  Proposal:  Previous 
Participation  Certificate. 

Office:  Housing. 

OMB  Approval  Number  2502-0118. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
injformation  collection  is  used  for 
protecting  HUD's  Multi&mily  Housing 
programs  by  ensuring  only  responsible 
individuals  and  organizations 
participate.  HUD  will  use  this  form  to 
evaluate  the  performance  of  applicants 
in  handling  their  financial,  legal,  and 
administrative,  obligations,  i.e.  their 
timeliness  and  satisfactory  response. 
Respondents  such  as  owners,  managers, 
consultants,  general  contractors  and 
nursing  home  operators  and 
administrators  will  be  subject  to  review. 

Form  Number:  HUD-2530  and  USDA 
Farmer's  Home  1944-37. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
and  not-for-profit  Institutions. 

Fretjuence  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hour  per 
response 


Burden 
hours 


Information  CoOection 


4.300 


1 


.50 


2,150 


Total  Estimated  Burden  Hours:  2,150. 

Status:  Extension,  changes. 

Contact:  Rick  Young,  HUD,  (202)  708- 
3776  X2084;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)395-7316. 

Dated:  September  2, 1997. 

(FR  Doc.  97-23756  Filed  *-8-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-^«263-N-21] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Conmients  due  date:  October  9, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  and/or  OMB 
approval  number  and  shoidd  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  COrrTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  dociiments 
submitted  to  OMB  may  be  obtained 
firom  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  The  tide  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information  (3)  the  OMB  approval 
nimiber,  if  applicable;  (4)  me 
description  of  the  need  for  the 
information  and  it  proposed  use:  (5)  the 
agency  form  number,  if  applicable:  (6) 
what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequendy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
ntimber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirements; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
vtrith  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

AothoritT:  Section  3507  of  the  Paperwoik 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 
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Dated:  September  2. 1997. 
David  S.  Crkty. 

Acting  Director,  Information  Resources. 
Management  Policy  and  Management 
Division. 

Title  of  Proposal:  Congregate  Housing 
Services  Progpram. 

Office:  Housing. 

OMB  Approval  Number:  2502-0485. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  802  (iKl)(A)  and  (d)(7)  of  the 


CHSP  Applicatton  . 
Progress  Reports  . 
Grant  Amerxjment 


National  Affordable  Housing  Act 
authorizes  the  Congregate  Housing 
Services  Program  (CHSP)  to  provide 
assistance  in  the  form  of  supportive 
services  to  elderly  persons  and  persons 
with  disabilities.  Applications  will  be 
submitted  by  non-profit  housing 
sponsors,  State,  local,  and  Tribal 
governments  and  Public  Housing 
Authorities  applying  for  funding.  The 
information  collected  will  be  used  to 
evaluate  the  program,  monitor  use  of 


grant  funds,  and  ensure  that  these 
grantees  are  meeting  statutory  and 
regulatory  program  requirements. 

Form  Number:  HUD-90006,  90198, 
91178,  91178A.  91179,  91180.  91180A, 
91180B.  91183A,  and  SF-269. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  Semi- 
annually and  Annually. 

Reporting  Burden: 


Number  of 
respondents 


Frecyjency  o( 
response 


Hours  per 
response 


Burden 
hours 


111 

6 

4.00 

7.664 

111 

12 

2.17 

2.886 

10 

1 

2.00 

20 

Total  Estimated  Burden  Hours:  5.570. 

Status:  Reinstatement,  with  changes. 

Contact:  Carissa  Janis,  HUD,  (202) 
708-3291  X2487:  Joseph  F.  Lackey.  Jr.. 
OMB,  (202)  395-7316. 

Dated:  September  2, 1997. 

[FR  Doc.  97-23757  Filed  9-»-97;  8:45  am) 
aajJNQ  CODE  4ai«-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-20] 

Submission  for  OMB  Ravtowr 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  9, 
1997. 

AOOnESSES:  Interested  p>ersons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 


Officer.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tiUe  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  fbr  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequentiy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Dated:  August  27, 1997. 
David  S.  Cristy. 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Title  of  Proposal:  Application  for 
Mortgage  Insurance. 

Office:  Housing. 

OMB  Approval  Number:  2502-0141. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  authorized  by 
Sections  213.  221.  and  234  of  the 
National  Housing  Act  The  information 
collection  is  submitted  by  the  project 
sponsors  seeking  feasibility 
determination.  HUD  must  analyze 
specific  information,  including  financial 
data,  cost  data,  and  drawings  and 
specifications  before  determining 
whether  a  cooperative  or  condominium 
project  mortgage  should  be  ins\ired. 
This  information  collection  is  also 
submitted  by  mortgagees  applying  for 
conditional  or  firm  commitment  for 
mortgage  insurance. 

Form  Number:  HUD-93210. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Frequency  of  Submission: 
Recordkeeping  and  on  occasion. 

Reporting  Burden: 


• 

. 

Nuniberol 
respondents 

Frequency  of 
response 

X 

Hours  per 
response 

Burden 
hours 

HUQ-93201 

15 

1 

1 

4     - 
2 

et 

Recordkeeping  

15 

30 
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roto7  Estimate  Burden  Hours:  91 
Status:  Reinstatement,  without 

changes. 

Contact:  Jane  Luten,  HUD.  (202)  708- 

2556  X2537.  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316 

Dated:  August  27. 1997 
(FR  Doc.  97-23758  Filed  9-8-97;  8:45  am] 

HUMQ  COM  4310-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

{Docket  No.  FR-4Z7»-D-01] 

Delegation  of  Authority 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

summary:  This  notice  delegates  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  (PIH)  the  authority  of 
the  Secretary  regarding  the  HOPE  VI 
Program  (also  referred  to  as  the  urban 
revitalization  demonstration  program; 
and  the  revitalization  of  severely 
distressed  public  housing). 
EFFECTIVE  DATE:  August  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Reardon,  Assistant  General 
Counsel,  Assisted  Housing  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
8166,  Washington,  DC  20410;  telephone 
(202)  708-0470  (this  is  not  a  toll-free 
number.)  This  number  may  also  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-6399. 

SUPPtEMENTARY  INFORMATION:  The  HOPE 
VI  program  is  an  urban  revitalization 
program  involving  major  reconstruction 
of  severely  distressed  or  obsolete  public 
housing.  In  order  to  address  the  needs 
of  this  program,  the  authority  to 
administer  it  is  being  delegated  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  fbr  PIH  the  authority  of  the 
Secretary  regarding  the  HOPE  VI 
program,  including  the  signing  of  grant 
agreements.  The  HOPE  VI  program  (also 
referred  to  as  the  urban  revitalization 
demonstration  program;  and  the 
revitalization  of  severely  distressed 
public  housing)  was  originally 
authorized  under  the  1993  HUD 
Appropriations  Act.  Public  Law  102- 
389  (October  6.  1992)  and  has  continued 


to  be  authorized  under  succeeding 
appropriations  acts  for  the  Department 

Section  B.  Authority  Reserved 

The  authority  delegated  does  not 
include  the  authority  to  sue  and  be 
sued. 

Section  C.  Authority  To  Redelegate 

The  authority  delegated  includes  the 
authority  to  redelegate. 

Dated:  August  28, 1997. 
Andraw  Cnomo, 
Secretary  of  Housing  and  Urban 
Development. 
(FR  Doc.  97-23759  Filed  9-8-97;  8:4S  am] 

■aUNaCOOE  4210-«-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Federal  Geographic  Data  Committaa 
(FQDC);  PutHic  Comment  on  the 
Proposal  To  Develop  the 
"Environmental  Hazards  Geospatlal 
Data  Content  Standard"  as  a  Federal 
Geographic  Data  Committee  Standard 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  FGDC  is  soliciting  public 
comments  on  the  proposal  to  develop  a 
"Environmental  Hazards  Geospatial 
Data  Content  Standard."  If  the  proposal 
is  approved,  the  standard  will  be 
developed  following  the  FGDC 
standards  development  and  approval 
process.  If  the  standard  is  adopted  by 
the  FGDC.  it  must  be  followed  by  all 
Federal  agencies  collecting 
environmental  hazards  geospatial  data 
directly  or  indirectiy,  through  grants, 
partner^ps,  or  contracts. 

In  its  assigned  Federal  leadership  in 
the  development  of  the  National  Spatial 
Data  Infrastructure  (NSDI),  the  FGDC 
recognizes  that  FGDC  standards  must 
also  meet  the  needs  and  recognize  the 
views  of  State  and  local  governments, 
academia,  industry,  and  the  public.  The 
purpose  of  this  notice  is  to  solicit  such 
views.  The  FGIX^  invites  the  community 
to  review  the  proposal  and  comment  on 
the  objectives,  scope,  approach, 
usability  of  the  proposed  standard; 
identify  existing  related  standards;  and 
indicate  their  participating  in  the 
development  of  the  standard. 
DATES:  Comments  must  be  received  on 
or  before  October  3, 1997. 
CONTACT  AND  ADDRESSES:  The  complete 
proposal  is  included  in  this  notice.  It  is 
also  posted  at  Internet  address:  http:// 
www .  fgdc.gov/pub/standards/Hazards/ 
envhzpro.txt 

Comments  may  be  submitted  via 
Internet  mail  or  by  submitting  an 


electronic  copy  on  diskette.  Send 
comments  via  Internet  to:  gdc- 
liazards@www.fgdc.gov.  Comments  e- 
mailed  as  attachments  must  be  in  ASCII 
format 

A  soft  copy  version  may  be  submitted 
on  a  3.5x3.5  diskette  in  WordPerfect  5.0 
or  6.0/6.1  format,  along  with  one 
hardcopy  version  of  the  comments,  to 
the  FGDC  Secretariat  (attn:  Jennifer  Fox) 
at  U.S.  Geological  Survey,  590  National 
Center,  12201  Sunrise  Valley  Drive. 
Reston.  Virginia.  20192. 
8UPPLEMBITARY INFOMNATION:  Following 
is  the  complete  proposal  for  the 
Environmental  Haards  Geospatial  Data 
Content  Standard. 

Date  of  Proposal:  May  1997. 

Submitting  Organization:  FGDC 
Facilities  Working  Group  (FWG). 

Point  of  Contact:  Nancy  Blyler  (202) 
761-8893. 

Objectives:  To  develop  a  nationally 
focused  Environmental  Hazards 
Geospatial  Data  Content  Standard 
(hereafter  called  Environmental  Hazards 
Standard)  that  will  establish  a 
consistent  approach  to  sharing 
information  about  natural  and  manmade 
substances,  materials,  and  conditions 
that  are,  or  have  the  potential  to  be, 
detrimental  to  ecosystems  on  the  earth. 

Goals:  1.  To  compile  common 
definitions  for  environmental  hazard 
data  that  will  fiacilitate  the  effective,  use, 
understanding,  and  automation  of 
geospatial  information. 

2.  To  standardize  entities,  attributes, 
and  domain  values  that  will  improve 
the  creation,  management  and  data 
sharing  of  environmental  hazard  data. 

3.  To  resolve  discrepancies  related  to 
the  use  of  similar  terms,  thereby 
minimizing  duplication  within  and 
among  systems. 

Scope:  The  environmental  hazards 
standard  will  address  data  concerning 
the  evaluation  and  investigation  of  the 
existence  of  environmental  hazards, 
monitoring  the  presence  of  hazards, 
preparedness  and  protection  from 
ha^rds,  and  remediation  of  their 
efiiects.  This  standard  will  include  the 
management  of  information  about 
chemical  and  biological  substances, 
hazardous  materials,  and  physical 
conditions  that  affect  the  earth's 
ecosystems,  including  air,  soil,  and 
water  systems  (both  surface  water  and 
ground  water).  This  standard  will  not 
address  natural  disasters  (e.g., 
volcanoes,  earthquakes). 

justification/Benefits:  There  is  no 
national  geospatial  data  content 
standard  for  environmental  hazards.  A 
comprehensive  data  content  standard 
supporting  the  study,  management,  and 
remediation  of  enviroiunental  hazards 
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would  be  beneficial  to  hazardous 
materials  managers,  solid  waste 
engineers,  and  public  works  officers. 
Benefits  would  also  be  realized  in 
emergency  situations,  when  efficient 
management  and  data  sharing  between 
Federal  and  local  agencies  is  imperative 
to  containing  hazardous  materials  and 
protecting  the  environment. 

Development  of  Environmental 
Hazard  Standards  through  the  FGOC 
will  provide  an  opportunity  for  broad 
participation  &om  national,  state,  and 
local  governments,  municipalities, 
professional  societies,  and  private 
industry.  Environmental  Hazard 
Standards  will  also  support  the  FGDC's 
integrated  standard  database  project  and 
will  provide  new  data  sharing 
opportimities  for  the  National  Spatial 
Data  Infrastructiire  (NSDI)  (i.e.,  Federal, 
state,  and  local  governments,  as  well  as 
the  private  sector.) 

Approach:  The  FWG  will  establish  an 
Environmental  Hazards  project  team  to 
develop  this  Environmental  Hazards 
Standard.  The  project  team  will  begin 
development  of  this  Environment 
Hazards  Standard  using  tbe 
Environmental  Hazards  information 
contained  in  the  Tri  Service  Spatial  Data 
Standard  (TSSDS).  However,  the  project 
team  or  the  resulting  standard  will  not 
be  constrained  to  the  content  extracted 
from  the  TSSDS.  The  entity  classes, 
entity  types,  etc.  may  be  enhanced  and 
modified  to  create  a  comprehensive 
Environmental  Hazard  Data  Content 
standard  that  meets  the  diverse 
requirements  of  Federal,  state,  and 
community  environmental  data  users. 
The  project  team  will  solicit  input  from 
a  broad  range  of  agencies  and 
environmental  groups  for  development 
of  the  standard. 

The  FWG  will  also  maintain  an 
Environmental  Hazards  database 
containing  the  entity/attribute/domain 
information  that  can  be  used  to  support 
the  Standards  Working  Group  (SWG) 
integrated  fisature  registry  project 

Related  Standards:  As  mentioned  in 
the  approach  paragraph,  the  TSSDS  is  a 
related  standard  that  includes 
Environmental  Hazards  information. 
Additional  content  added  to  the 
Environmental  Hazard  standard  (beyond 
what  is  available  from  the  TSSDS)  will 
be  closely  coordinated  with  the  Tri- 
Service  CADD/GIS  Technology  Center 
so  that  later  versions  of  the  TSSDS  may 
potentially  incorporate  this  additional 
information.  This  project  will  also  be 
coordinated  with  the  Facilities 
Identification  project. 

Other  related  standards  (relevant  to 
domain  values)  are:  EPA  Order  2180.1, 
June  26. 1987  standard  for  Chemical 
Abstracts  Service  Registry  Niimber  Data 


Standard  for  using  CAS  Registry 
Number  for  identification  of  chemical 
substances. 

ANSI  X3.50-1986,  American  National 
Standard  for  information  systems — 
represnetations  for  U.S.  customary,  SI. 
and  other  units  to  be  used  in  systems 
with  limited  character  sets.  NIST 
Special  Publication  811, 1995  Edition, 
Guide  for  the  Use  of  the  International 
System  of  Units  (SI)  for  standardizing 
units  of  measure. 

Schedule:  The  FWG  has  formed  an 
Environmental  Hazards  project  team  to 
begin  work  on  the  development  of  this 
standard.  The  development  of  a  working 
draft  Environmental  Hazards  Standard 
is  expected  to  take  9-12  months.  Once 
the  FWG  is  satisfied  with  the  content  of 
this  Environmental  Hazards  Standard  it 
will  be  forwarded  to  the  SWG  for 
consideration  to  go  out  for  public 
review.  The  FWG  expects  to  have  a 
completed,  approved  Environmental 
Hazard  standard  in  24  months. 

Resources:  The  FWG  has  adequate 
resources  to  accomplish  the  initial 
development  of  this  Environmental 
Hazards  Standard.  If  after  review  and 
comment  from  other  Federal  Agencies 
and  the  non-Federal  sector  there  is 
considerable  additional  content  need, 
then  additional  resources  may  be 
required. 

Potential  Participants:  Tbe  primary 
participants  will  be  the  members  of  the 
FWG  which  includes  representatives 
from  Federal  agencies,  municipalities, 
professional  associations,  and  private 
industry. 

Target  Authorization  Body:  The  FWG 
proposes  pursing  the  development  of 
this  Environmental  Hazards  Standard  as 
an  FGDC  standard.  The  FWG  may 
consider  pursuing  (at  a  later  date)  the 
development  of  the  Environmental 
Hazards  Standard  as  an  ANSI  (American 
National  Standards  Institute)  Standard 
within  ANSI's  technical  committee  for 
GIS,  NdTS  LI.  FGDC  would  serve  as 
the  Target  Authorization  Body  until  this 
Environmental  Hazards  Standard 
becomes  an  ANSI  Standard. 

Dated:  September  2, 1997. 
John  Fiacher, 

Acting  Chief,  National  Mapping  Division. 
(PR  Doc.  97-23748  Filed  9-8-97;  8:45  am) 
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DEPARTMEHT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Chitimacha  Tribe  of  luHiisiana  Liquor 
Ordinanca 

AGENCY:  Bureau  of  Indian  Affaire. 


action:  Notice. 


summary:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary-Indian  Affaire  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  §  1161,  as  interpreted  by  the 
Supreme  Court  in.  Rice  v.  Rehner,  463 
U.S.  713  (1983).  I  certify  that  the 
Chitimacha  Tribe  of  Louisiana  Liquor 
Ordinance  was  duly  adopted  by 
Resolution  No.  CHI-TC  #  3-97  of  tiie 
Chitimacha  Tribe  of  Louisiana  Tribal 
Council  on  January  2, 1997.  The 
ordinance  provides  for  the  regulation, 
sale,  possession  and  use  of  alcholic 
liquor  within  the  Tribe's  jurisdiction. 
DATES:  This  ordinance  is  effective  as  of 
September  9,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Cordova,  Office  of  Tribal  Services,  1849 
C  Street,  N.W.,  MS  4641  MIB, 
Washington,  D.C.  20240-4001; 
telephone  (202)208-4401. 
SUPPLEMENTARY  INFORMATION:  The 
Chitimacha  Tribe  of  Louisiana  Liquor 
Ordinance  shall  read  as  follows: 

Title  XIV— Tribal  Licenses  and  Permits 

Chapter  1.  Liquor  Licenses  and  Permits 

Sec.  101.  Conformity  with  State  Law 
and  This  Ordinance 

The  introduction,  possession, 
transportation,  and  sale  of  intoxicating 
beverages  shall  be  lawful  within  the 
Indian  coimtry  under  the  jurisdiction  of 
the  Tribe,  provided  that  such 
introduction  and  sale  are  in  conformity 
with  the  laws  of  the  State  of  Louisiana 
and  with  the  provisions  of  this 
ordinance. 

Sec.  102.  Tribal  License  or  Permit 
Required 

No  peraon  shall  engage  in  the  sale  of 
intoxicating  beverages  within  the  Indian 
country  under  the  jurisdiction  of  the 
Tribe,  unless  duly  licensed  or  permitted 
to  do  so  by  tbe  Tribe  in  accordance  with 
the  terms  of  this  Ordinance  and  the     . 
State  of  Louisiana. 

Sec.  103.  Application  for  Tribal  Liquor 
License;  Requirements 

No  tribal  license  shall  issue  under  this 
Ordinance  except  upon  a  sworn 
application  filed  with  the  Council 
containing  a  full  and  complete  showing 
of  the  following: 

(a)  Satisfactory  proof  that  the 
applicant  is  or  will  be  duly  licensed  by 
the  State  of  Louisiana. 

(b)  Satisfactory  proof  that  the 
applicant  is  of  good  character  and 
reputation  among  the  people  of  the 
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Reservation  and  that  the  applicant  is 
financially  responsible. 

(c)  Tbe  description  of  the  premises  in 
which  the  intoxicating  beverages  are  to 
be  sold,  proof  that  the  applicant  is  the 
owner  of  such  premises,  or  lessee  of 
such  premises,  for  at  least  the  term  of 
the  license. 

(d)  Agreement  by  the  applicant  to 
accept  and  abide  by  all  conditions  of  the 
tribal  license. 

(e)  Payment  of  a  $250.00  fee,  is 
prescribed  by  the  Council. 

(f)  Satisfactory  proof  that  neither  the 
applicant  nor  the  applicant's  spouse  has 
ever  been  convicted  of  a  felony. 

(g)  Satisfactory  proof  that  notice  of  the 
application  has  been  posted  in  a 
prominent,  noticeable  place  on  the 
premises  where  intoxicating  beverages 
are  to  be  sold  for  at  least  30  days  prior 
to  consideration  by  the  Council  and  has 
been  published  at  least  twice  in  such 
local  newspaper  serving  the  community 
that  may  be  affected  by  the  license  as 
the  Tribal  Chairman  or  Secretary  may 
authorize.  The  notice  shall  state  the 
date,  time  and  place  when  the 
application  sh^  be  considered  by  the 
Council  pureuant  to  Section  104  of  this 
Ordinance. 

Sec.  104.  Hearing  on  Application  for 
Tribal  Liquor  License 

All  applications  for  a  tribal  liquor 
license  shall  be  considered  by  the 
Council  in  open  session  at  which  the 
applicant,  his  attorney  and  any  pereon 
protesting  the  application  shall  have  the 
right  to  be  present,  and  to  offer  sworn 
oral  or  documentary  evidence  relevant 
to  the  application.  After  the  hearing,  the 
Coimcil,  by  secret  ballot,  shall 
determine  whether  to  grant  or  deny  the 
application,  based  on: 

(1)  Whether  the  requirements  of 
Section  103  have  been  met  and; 

(2)  Whether  the  Council,  in  its 
discretion,  determines  that  granting  the 
license  is  in  the  best  interests  of  the 
Tribe. 

In  the  event  that  the  applicant  is  a 
member  of  the  Tribal  Council,  or  a 
member  of  the  immediate  family  of  a 
Council  member,  such  member  shall  not 
vote  on  the  application  or  participate  in 
the  hearings  as  a  Council  member. 

Sec.  105.  Temporary  Permits 

The  Council  or  their  designee  may 
grant  a  temporary  permit  for  the  sale  of 
intoxicating  beverages  for  a  period  not 
to  exceed  three  (3)  days  to  any  person 
applying  for  the  same  in  connection 
with  a  tribal  or  community  activity, 
provided  that  the  conditions  prescribed 
in  Sections  106(b),  106(c),  106(d), 
106(h),  and  106(i)  of  this  Ordinance 
shall  be  observed  by  the  permittee.  Each 


permit  issued  shall  specify  the  types  of 
intoxicating  beverages  to  be  sold. 
Further,  a  fee  of  $25.00  will  be  assessed 
on  temporary  permits. 

Sec.  106.  Conditions  of  the  Tribal 
License 

Any  tribal  license  issued  under  this 
Tide  shall  be  subject  to  such  reasonable 
conditions  as  the  Council  shall  fix, 
including,  but  not  limited  to  the 
following: 

(a)  The  license  shall  be  for  a  term  of 
one  year. 

(b)  The  license  shall  at  all  times 
maintain  an  orderly,  clean,  and  neat 
establishment,  both  inside  and  outside 
the  licensed  premises. 

(c)  The  licensed  premises  shall  be 
subject  to  patrol  by  the  Tribal  Police 
Department,  and  such  other  law 
enforcement  officials  as  may  be 
authorized  under  federal  or  tribal  law. 

(d)  The  licensed  premises  shall  be 
open  to  inspection  by  duly  authorized 
tribal  officials  at  all  times  during  the 
regular  business  houre. 

(e)  Subject  to  the  provisions  of 
subsection  "f  of  this  section,  no 
intoxicating  beverages  shall  be  sold, 
served,  disposed  of,  delivered,  or  given 
to  any  person,  or  consumed  on  the 
licensed  premises  except  in  conformity 
with  the  houre  and  days  prescribed  by 
the  laws  of  the  State  of  Louisiana,  and 
in  accordance  with  the  houre  fixed  by 
the  Council,  provided  that  the  licensed 
premises  shall  not  operate  or  open 
earlier  or  operate  or  close  later  than  is 
permitted  by  the  laws  of  the  State  of 
Louisiana. 

(f)  No  liquor  shall  be  sold  within  200 
fiaet  of  a  polling  place  on  tribal  election 
days,  or  when  a  referendum  is  held  of 
the  people  of  the  Tribe,  and  including 
special  days  of  observance  as  designated 
by  the  Council. 

(g)  All  acts  and  transactions  under 
authority  of  the  tribal  liquor  license 
shall  be  in  conformity  with  the  laws  of 
the  State  of  Louisiana,  and  shall  be  in 
accordance  with  this  Ordinance  and  cmy 
tribal  license  issued  pureuant  to  this 
Ordinance. 

(h)  No  peraon  under  the  age  permitted 
under  the  law  of  the  State  of  Louisiana 
shall  be  sold,  served,  delivered,  given  or 
allowed  to  consume  alcoholic  beverages 
in  the  licensed  establishment  and/or 
area. 

(i)  There  shall  be  no  discrimination  in 
the  operations  under  the  tribal  license 
by  reason  of  race,  color  or  creed. 
Ptovided,  that  the  Coimcil  shall  not 
grant  to  the  licensee,  by  way  of  a 
condition  of  the  license,  or  otherwise, 
any  privilege  or  benefit  relating  to  the 
houre  and  days  of  operation  of  the 
licensed  premises,  greater  than  those 


permitted  by  the  laws  of  the  State  of 
Louisiana. 

Sec.  107.  License  Not  a  Property  Right 

Notwithstanding  any  other  provision 
of  this  Ordinance,  a  tribal  liquor  license 
is  a  mere  permit  for  a  fixed  duration  of 
time.  A  tribal  license  shall  not  be 
deemed  a  property  right  or  vested  right 
of  any  kind,  nor  shall  the  granting  of  a 
tribal  liquor  license  give  rise  to  a 
presumptive  or  legal  entitiement  to  the 
granting  of  such  license  for  a  subsequent 
time  period. 

Sec.  108.  Assignment  or  Transfer 

No  tribal  license  issued  under  this 
Ordinance  shall  be  assigned  or 
transferred  without  the  written  approval 
of  the  Council  expressed  by  formal 
resolution. 

Sec.  109.  Cancellation  and  Suspension 

Any  license  issued  hereunder  may  be 
suspended  or  cancelled  by  the  Council 
for  the  breach  of  any  of  the  provisions 
of  this  Ordinance,  or  of  the  tribal  license 
upon  hearing  before  the  Council  after  10 
days  notice  to  the  licensee.  The  decision 
of  the  Council  shall  be  final. 

Sec.  110.  Allocation  of  Fees 

Any  and  all  License  and/or  Permit 
fees  collected  pureuant  to  Chapter  1 
shall  be  utilized  for  public  works. 

Sec.  111.  Limitation  of  Liability  for  Loss 
Connected  With  Sale,  Serving,  or 
Furnishing  of  Alcoholic  Beverages 

Neither  the  Tribe  nor  any  person  or 
entity,  nor  any  agent,  servant,  or 
employee  of  such  a  pereon  or  entity 
who,  on  the  Reservation,  pureuant  to 
appropriate  licensure,  sells  or  serves 
intoxicating  beverages  of  either  high  or 
low  alcoholic  content  to  a  pereon  over 
the  age  for  the  lawful  purchase  thereof, 
shall  be  liable  to  such  person  or  to  any 
other  pereon  or  to  the  estate,  successore. 
or  survivore  of  either  for  any  injury 
suffered  on  or  off  the  premises, 
including  wrongful  death  and  property 
damage,  because  of  tbe  intoxication  of 
the  person  to  whom  the  intoxicating 
beverages  were  sold  or  served. 

Dated:  August  29, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairt. 
(FR  Doc.  97-23732  Filed  9-8-97;  8:45  am] 
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DEPAFnUIENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
IlfT-070-*7-1 220-001 

Emergency  Closure  of  Put>lic  Road  in 
Baaverttaad  County,  Montana 

AGBiCY:  Butte  District  Office,  Bureau  of 
Land  Management,  DOT. 
ACTION:  Notice  of  emergency  closiue  of 
a  public  road  segment  in  Beaverhead 
County,  Montana. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately  a  segment  of  the 
Sawlog  Gulch  road  beginning  at  the 
west  side  of  the  Big  Hole  River  ford  and 
then  proceeding  south  up  Sawlog  Gulch 
for  about  V*  miles  to  the  Forest  Service 
boundary  will  be  closed  during  wet  and 
high  nmoff  periods  of  the  year.  This 
closure  is  made  under  the  authority  of 
43  CFR  8364.1. 

Signs  will  be  posted  at  both 
extremities  of  the  road  informing  the 
public  when  the  road  closure  is  in 
effiscL  This  closure  when  in  effect  will 
apply  to  all  motorized  vehicles. 

The  purpose  of  this  emergency 
closure  is  to  minimize  public  safety 
concerns  associated  with  crossing  the 
Big  Hole  River  during  high  water  levels; 
reduce  road  maintenance  costs;  and, 
prevent  soil  erosion  and  water  quality 
deterioration  due  to  inadequate  drainage 
conditions  along  the  roadbed. 
DATES:  This  closure  will  be  effective 
immediately  and  shjill  remain  in  effect 
pending  periods  of  improved  weather 
conditions,  until  further  notice. 
ADDRESSES:  Copies  of  this  closure  order 
and  maps  showing  the  location  of  the 
road  segment  are  available  at  the 
Headwaters  Resource  Area  Office,  106 
N.  Parkmont.  Butte,  MT  59702. 
FOR  njRTMER  MFORMATKM  OOMTACT: 
Merle  Good,  Headwaters  Resource  Area 
Manager,  at  406-494-5059. 

Dated:  August  28. 1997. 
Jaan  R.  OwingB. 

District  h4anager. 

[FR  Doc.  97-23746  Filed  9-9-97;  8:45  un) 

MLLMQ  OOOC  4»t0-0IMI 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land.ManaganMnt 
(NV-030-1992-02] 

Notica  of  Availability  for  the 
Olinghouae  Mine  Project  Draft 
Environmental  Impact  Statement  and 
Notice  of  Comment  Period  and  Public 
Open-Houses 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 


COOPERATING  AGENCIES:  U.S.  Fish  & 
Wildlife  Service,  U.S.  Army  Corps  of 
Engineers,  U.S.  Bureau  of  Indian  AfEairs, 
Washoe  Coimty,  Pyramid  Lake  Paiute 
Tribe,  Lyon  County-Town  of  Femley. 
ACTION:  Notice  of  availability  for  the 
OUnghouse  Mine  Project  Draft 
Environmental  Impact  Statement  (EIS), 
Washoe  County,  Nevada;  and  Notice  of 
Comment  Period  and  Public  Open- 
Houses. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act,  40  CFR  parts  1500-1508,  and  43 
CFR  part  3809,  notice  is  given  that  the 
Bureau  of  Land  Management  (BLM)  has 
prepared,  with  the  assistance  of  a  third- 
party  consultant,  a  Draft  EIS  on  the 
proposed  Olinghouse  Mine  Project,  and 
has  made  copies  available  for  public 
and  agency  review. 
DATES:  Written  comments  on  the  Draft 
EIS  must  be  submitted  or  postmarked  to 
the  BLM  no  later  than  November  14, 
1997.  Oral  and/or  written  comments 
may  sdso  be  presented  at  two  public 
open-houses,  to  be  held: 
October  20, 1997.  5:00-8:00  p.m., 

Washoe  Co.  Commissioners 

Chambers — Reno,  NV 
October  21, 1997  5:00-8:00  p.m., 

Femley  Town  Complex — Femley,  NV 
ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  addressed  to: 
Bureau  of  Land  Management.  Carson 
City  Field  Office,  5665  Morgan  MiU 
Road.  Carson  City,  NV  89701.  Attn.: 
Terri  Knutson.  Olinghouse  Mine  EIS 
Project  Manager.  A  limited  number  of 
copies  of  the  Draft  EIS  and  supporting 
documentation  may  be  obtained  at  the 
same  address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Terri  Knutson,  Olinghouse  Mine  EIS 
Project  Manager,  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road, 
Carson  Qty,  NV  89701,  (702)  885-6156. 
SUPPI^MENTARY  INFORMATION:  Alta  Gold 
Company  has  submitted  a  Plan  of 
Operations  for  the  development  of  the 
Olinghouse  Mine  located  approximately 
6  miles  west  of  Wadsworth,  NV  and  33 
miles  east  of  Reno,  NV.  The  proposed 
operation  includes:  development  and 
condemnation  drilling  necessary  for 
development  of  future  operations; 
development  of  two  open-pits  and  a 
waste  rock  disposal  area;  construction  of 
a  heap  leach  pad  and  plant  for  ore 
processing;  constmction  of  a  haul  road 
and  other  mine  facilities.  The  proposal 
would  disturb  a  total  of  503  acres  of 
public  and  private  land. 

This  Draft  EIS  analyzes  the 
environmental  impacts  associated  with 
the  proposed  development  of  the 
Olinghouse  Mine,  an  alternate  access 


alternative,  and  the  no  action 
alternative.  Issues  analyzed  in  the  Draft 
EIS  include  geology  and  minerals,  water 
resources,  soils,  vegetation,  wildlife  and 
fisheries,  range  resources, 
paleontological  resources,  cultiiral 
resources  and  Native  American 
concerns,  air  quality,  access  and  land 
use,  recreation  and  wilderness,  social 
and  economic  values,  visual  resources, 
noise,  and  hazardous  materials. 

A  copy  of  the  Draft  EIS  has  been  sent 
to  all  individuals,  agencies,  and  groups 
who  have  expressed  interest  in  the 
project  or  as  mandated  by  regulation  or 
policy.  A  limited  number  of  copies  are 
available  upon  request  from  the  BLM  at 
the  address  listed  above. 

Public  participation  has  occurred 
during  the  EIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
on  June  13. 1996,  and  an  open  scoping 
period  was  held  until  August  23,  1996. 
Two  public  scoping  open-houses  to 
solicit  comments  and  ideas  were  held 
on  July  3,  1996  in  Reno,  NV  and  August 
8. 1996  in  Femley,  NV.  All  conunents 
presented  to  the  BLM  throughout  the 
EIS  process  have  been  considered. 

To  assist  the  BLM  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action  and  alternatives, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  in  the  document.  Comments 
may  address  the  adequacy  of  the  Draft 
EIS  and/or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
document.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
After  the  comment  period  ends  on  the 
Draft  EIS,  conunents  will  be  analyzed 
and  considered  by  the  BLM  in  preparing 
the  Final  EIS. 

Dated:  August  29. 1997. 
John  O.  SingUab. 

District  Manager. 

(FR  Doc.  97-23751  Filed  9-8-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-9e6-0777-6e) 

Supplementary  Rule  Requiring  the  Use 
of  Certified  Noxious  Weed-Free  Forage 
on  Public  Lands  in  the  Bighorn  Basin, 
Wyoming  and  the  Availability  of  the 
,  Environmental  Assessment,  Decision 
Record,  and  Finding  of  No  Significant 
Impact  for  Implementation  of 
Raiiqulrements  for  Weed-Free  Forage 
on  Public  Lartds  In  the  Bureau  of  Land 
Managen>enf  s  Worland  District, 
Wyoming:  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  document  contains 
corrections  relating  to  the  decision 
record  for  environmental  assessment 
(EA)  WY-018-EA7-131, 
"Supplementary  Rule  Requiring  the  Use 
of  Certified  Noxious  Weed-Free  Forage 
on  Public  Lands  in  the  Bighorn  Basin, 
Wyoming"  which  was  published  on 
Friday,  August  15, 1997  (62  FR  43745- 
43746).  The  effective  dates  for 
implementation  of  the  decision  is 
corrected  and  procedures  for  filing  an 
appeal  are  added. 

EFFECTIVE  DATES:  On  page  43745  of  the 
Federal  Register  (Vol.  62,  No.  158, 
August  15, 1997)  the  effective  date  was 
listed  as  September  1, 1997.  This  should 
be  changed  to  read:  The  rule  will 
become  efi^ective  October  9, 1997  and 
will  remain  in  effect  until  modified  or 
rescinded  by  the  Authorized  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Worland 
District  Office,  Roger  Inman,  Resource 
Advisor.  P.O.  Box  119, 101  South  23rd 
Street,  Worland  Wyoming  82401-0119, 
or  telephone  (307)  347-5292. 

SUPPlfMENTARY  INFORMATION: 

Background: 

The  District  Manager  of  the  Bureau  of 
Land  Management's  (BLM's)  Worland 
District  has  issued  a  decision  record  that 
the  EA's  proposed  action  and 
supplemental  rule  will  not  have  any 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 
Therefore,  the  District  Manager  is 
reqidring  that  all  public  land  users, 
including  permittees  and  local,  state,  or 
federal  government  agents  conducting 
administrative  activities,  use  certified 
noxious  weed-fr-ee  forage  on  BLM- 
administered  public  lands  in  the 
Worland  District,  Wyoming.  In  addition 
to  certified  weed-free  forage,  the  use  of 


any  palletized  feeds  and  grain  products 
is  still  allowed. 

Correction:  The  following  should  be 
added  to  the  SUPPI^MENTARY 
INFORMATION  section  on  page  43746 
Federal  Register  Vol.  62,  No.  158, 
August  15,  1997) 

This  decision  may  be  appealed  to  the 
Interior  Board  of  Land  Appeals,  Office 
of  the  Secretary,  in  accordance  with  the 
regulations  contained  in  43  CFR,  Part  4 
and  Form  1842-1,  "Information  on 
Taking  Appeals  to  the  Board  of  Land 
Appeals."  Form  1842-1  may  be 
obtained  at  any  BLM  office.  If  an  appeal 
is  taken,  your  notice  of  appeal  must  be 
filed  in  this  office  (at  the  above  address) 
within  30  days  bora  receipt  of  this 
decision.  The  appellant  has  the  burden 
of  showing  that  the  decision  appealed 
from  is  in  error. 

If  you  wish  to  file  a  petition  (pursuant 
to  regulation  43  CFR  4.21  (58  FR  4939, 
January  19, 1993))  (request)  for  a  stay 
(suspension)  of  the  effectiveness  of  this 
decision  during  the  time  that  your 
appeal  is  being  reviewed  by  the  Board, 
the  petition  for  a  stay  must  accompany 
your  notice  of  appeal.  A  petition  for  a 
stay  is  required  to  show  sufficient 
justification  based  on  the  standards 
listed  below.  Copies  of  the  notice  of 
appeal  and  petition  for  a  stay  must  also 
be  submitted  to  each  party  named  in 
this  decision  and  to  the  Interior  Board 
of  Land  Appeals  and  to  the  appropriate 
Office  of  the  Solicitor  (see  43  CFR  4.413) 
at  the  same  time  the  original  documents 
are  filed  with  this  office.  If  you  request 
a  stay,  you  have  the  burden  of  proof  to 
demonstrate  that  a  stay  should  be 
granted. 

Dated:  August  29. 1997. 
Danell  Barnes, 
District  h4anager. 
[FR  Doc.  97-23749  Filed  9-8-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(UT-030-07-1320-00) 

Notice  of  Public  Hearing  and  Call  for 
Public  Comment  on  Fair  Market  Value 
and  Maximum  Economic  Recovery; 
Coal  Lease  Application  UTU-74804 

AGENCY:  Bureau  of  Land  Management, 
Utah 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  a  public 
hearing  on  the  Environmental 
Assessment  (EA)  for  a  proposed  coal 
lease  sale  and  requests  public  comment 
on  the  fair  market  value  of  certain  coal 
resources  it  proposes  to  offer  for 


competitive  lease  sale.  The  lands 
included  in  coal  lease  application  UTU- 
74804  are  located  in  Carbon  County, 
Utah,  approximately  15  miles  northwest 
of  Price,  Utah  on  public  land  and  are 
described  as  follows: 

T.  13  S.,  R.  8  E.,  SLM 
Section  6:  SEV4SWV4,  SV^SEVi, 

NVVVtSEVi; 
Section  7:  Lots  1-3.  EVi.  EViW'/i; 
Section  8:  NWy«NWV«.  S'/iNWV4, 

SWy«NEV4.  NV.SWV4.  WViSEVi 

SWV4SWV«; 
Section  17:NViNWV4,  SWV4NEV4; 
Section  18:  NEV4?4EV4. 
Containing  1,288.49  acres. 

Two  potentially  minable  coal  beds, 
the  Castiegate  "A"  and  Hiawatha  seams 
are  found  in  this  tract  Because  of  rock 
splits  in  the  Castiegate  "A"  bed, 
essentially  all  of  the  potential  reserves 
are  in  the  Hiawatha  bed.  The  minable 
portions  of  the  seams  in  this  area  are 
from  7  to  8.5  feet  in  thickness.  This  tract 
contains  an  estimated  6-7  million  tons 
of  recoverable  high-volatile  B 
bituminous  cotd.  The  range  of  coal 
quality  in  the  seams  on  an  as  received 
basis  is  as  follows:  11,800-12,000  BTU/ 
lb.,  0.4-0.5  percent  sulfur,  6-7  percent 
ash.  The  public  is  invited  to  the  hearing 
to  make  public  or  written  comments  on 
the  EA  concerning  the  proposal  to  lease 
the  Beaver  Creek  Tract,  and  also  to 
submit  comments  on  the  fair  market 
value  (FMV)  and  the  maximum 
economic  recovery  (MER)  of  the  tract. 
SUPPLEMBITARY  MFORMAIKM:  In 
accordance  with  Federal  coal 
management  regtdations  43  CFR  part 
4322  and  4325,  a  public  hearing  shall  be 
held  on  the  proposed  sale  to  allow 
public  comment  on  and  discussion  of 
the  potential  efiiscts  of  mining  and 
proposed  lease.  Not  less  than  30  days 
prior  to  the  publication  of  the  notice  of 
sale,  the  Secretary  shall  solicit  public 
comments  on  fair  market  value 
appraisal  and  maximiun  economic 
recovery  and  on  factors  that  may  affect 
these  two  determinations.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  Bureau  of  Land 
Management,  Utah  State  Office  during 
regular  business  hours  (8:00  a.m.  to  4:00 
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pjn.)  Monday  through  Friday. 
Comments  on  £air  market  value  and 
maximum  economic  recovery  should  be 
sent  to  the  Bureau  of  Land  Management 
and  should  address,  but  not  necessarily 
be  limited  to,  the  following  information: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal, 
including  specifications  of  seams  to  be 
mined  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  quantity  of  coal. 

4.  If  this  tract  is  likely  to  be  mined  as 
part  of  an  existing  mine  and  therefore  be 
evaluated  on  a  realistic  incremental 
basis,  in  relation  to  the  existing  mine  to 
which  it  has  the  greatest  value. 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  larger  mining  unit 
and  evaluated  as  a  portion  of  a  new 
potential  mine  (i.e..  a  tract  which  does 
not  in  itself  form  a  logical  mining  unit). 

6.  The  configuration  of  any  larger 
mining  imit  of  which  the  tract  may  be 
apart. 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery. 

8.  The  price  that  the  mined  coal 
would  bring  when  sold. 

9.  Costs,  including  mining  and 
reclamation,  of  producing  the  coal  and 
the  time  of  production. 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which  case 
the  anticipated  rate  of  inflation  should 
be  given. 

11.  Depreciation  and  other  tax 
accounting  factors. 

12.  The  value  of  any  surface  estate 
where  held  privately. 

13.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area. 

14.  Any  comparable  sales  data  of 
similar  coal  lands. 

Coal  quantities  and  the  FMV  of  the 
coal  developed  by  BLM  may  or  may  not 
change  as  a  result  of  comments  received 
from  the  public  and  changes  in  market 
conditions  between  now  and  when  final 
economic  evaluations  are  completed. 
DATES:  The  public  hearing  will  be  held 
at  the  BLM  Price  OfBce  Conference 
Room.  125  South  600  West,  Price  Utah, 
at  7:00  p.m.  on  October  9, 1997. 
Comments  on  fair  market  value  and 
maximum  economic  recovery  must  be 
received  at  the  Bureau  of  Land 
Management,  Utah  State  OfRce.  by 
October  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Max 
Nielson.  801-539-4038.  Bureau  of  I^and 


Mfuiagement.  Utah  State  Office. 
Division  of  Natural  Resources.  P.O.  Box 
45155.  Salt  Lake  City.  Utah.  84145- 
0155.  Copies  of  the  Willow  Creek  EA 
may  be  obtained  by  contacting  Dick 
Manus  at  the  Price  BLM  Office  at  801- 
63&-3600. 

Dated:  September  3, 1997. 
DottgiM  M.  Kma, 
DSD.  Satural  Resources.  Utah. 
IFR  Doc.  97-23772  Filed  9-8-97;  8:45  am] 
MUNaOOOC  4310-0O-# 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

National  Register  of  Historic  Placas; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  30,  1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
Septeml)er  24, 1997. 
Carol  D.  ShnU. 
Keeper  of  the  Natioruil  Register. 

ALABAMA 

Calhoun  County 

Henry.  Charles  B..  Bam.  0.5  mi.  W  of  AL  21, 
S  of  Branscomb  Dr.  and  N  of  Henry  Rd., 
Jacksonville  vicinity.  97001168 

Etowah  County 

Gadsden  Downtown  Historic  District,  Along 
Broad  St.  roughly  boimded  by  Locust,  3rd, 
S.  5th,  Chestnut,  and  7th  Sts..  Gadsden, 
97001165 

Lauderdale  County 

Forks  of  Cypress,  Jaclcson  Rd.,  roughly  1.5 
mi.  NW  of  jet  of  Cox  Creek  Pkwy  and 
lackson  Rd.,  Florence  vicinity,  97001166 

Limestone  County 

Athens  Courthouse  Square  Commercial 
Historic  District,  Roughly  bounded  by 
Clinton,  Hobbs,  Madison,  and  Green  SU.. 
Athens,  97001164 

Marshall  County 

Whitman,  Edward  Fenns,  House,  200 
Thomas  Ave.,  Boaz,  97001163 

COLORADO 

Denver  County 

Emerson  School,  1420  Ogden  St.,  Denver, 

97001169 
Oriental  Theater.  4329-39  W.  44th  Ave., 

Denver.  97001167 


FLORIDA 
Broward  County 

St.  Anthony  School,  820  NE.  3rd  SL,  Foit 
Uuderdale.  97001171 

Handry  County 

Clawiston  Historic  Schools,  325  E.  Circle  Dr. 
and  475  E.  Osceola  Ave..  Clewiston, 
97001172 

Sarasota  County 

Schueler.  George,  House,  78  S.  Washington 
Dr.,  Sarasota.  97001170 

ILLINOIS 

Pulaski  County 

Mound  City  National  Cemetery  (Civil  War 
National  Cemeteries  MPS),  )ct  of  IL  37  and 
US  51,  Mound  Qty,  97001174 

INDIANA 

Elkhart  County 

ElldMit  Downtowm  Commercial  Historic 
District,  Roughly  along  Main  St.,  roughly 
bounded  by  E.  Jackson,  and  Second  Sts., 
Water&ll  Dr..  and  Tyler  Ave.,  Elkhart, 
97001178 

Lawience  County 

Mitchell  Downto«vn  Historic  District, 
Rotighly  bounded  by  Tenth,  Oak.  Fifth,  and 
N.  Mississippi  SU..  Mitchell.  97001175 

Madison  County 

To%ver  Hotel,  1109  Jackson  St.  Anderson, 
97001180 

Marion  County 

Corbin,  Roy  and  Iris.  Lustron  House.  1728  N. 

Leland  Ave.,  Indianapolis.  97001173 
Washington  Street — Monument  Circle 

Historic  District.  Roughly  bounded  by 

Dela%«rare,  Ohio,  Capitol,  and  W.  Maryland 

Sts..  Indianapolis,  97001179 

Vigo  County 

Greenwood  Elementary  School.  145  E. 
Voorfaees  Ave.,  Terre  Haute,  97001177 

Washii^ion  County 

Salem  Downtown  Historic  District,  Roughly 
bounded  by  Mulberry.  Hackberry,  and 
Hayes  SU.,  CSX  RR  Uacks,  and  Brock  Cr.. 
Salem,  97001181 

LOUISIANA 

Rapides  Parish 

McNuU  School,  720  Millrace  Rd.,  Boyca 
vicinity,  97001182 

MARYLAND 

AUegany  County 

Cumberland  YMCA.  205  Baltimore  Ave., 
Cumberland.  97001184 

Washington  County 

Hoffman  Farm.  18651  Keedysville  Rd.. 
Keedysville  vicinity,  97001183 

SOUTH  CAROLINA 

Charleston  County 

Hampton  Parle  Terrace  Historic  District, 
Roughly  bounded  by  Hagood.  and  Rutledge 
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Aves..  and  Moltrie,  and  Congress  Sts.. 
Charleston.  97001186 

Pickwe  County 

Hagood— Mauldin  House.  104  N.  Lewis  St. 
Pickens.  97001185 

TEXAS 

Dallas  County 

Stanard— Tilton  Flour  Mill.  2400  S.  Ervay  St. 
Dallas.  97001187 

[FR  Doc.  97-23773  Filed  9-8-07;  8:45  am] 

HXMQ  OOOC  4S10-7S-U 

DEPARTMENT  OF  LABOR 

Occt^Mtionai  Safety  and  Health 
Administration 

Flra  Protection  for  Stiipyard 
Employment  Nagotiatad  Rulemaking 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTKM:  Fire  protection  for  Shipyard 
Employment  Negotiated  Rulemaking 
Advisory  Committee;  Notice  of  open 
meeting. 

SUMMARY:  The  Occupational  Safisty  and 
Health  Administration  aimoimces  a 
meeting  of  the  Negotiated  Rulemaking 
Advisory  Committee  for  Fire  Protection 
for  Shipyard  Employment  OSHA 
invites  all  interested  persons  to  attend. 
The  members  represent  groups 
interested  in.  or  significantly  affected 
by,  the  outcome  of  the  rulemaking:  They 
come  from  shipyards,  labor  unions, 
professional  associations,  and 
government  agencies.  The  committee 
will  continue  its  discussions  on  scope 
and  application,  administrative, 
engineering,  and  work  practice  controls, 
fire  brigades,  written  fire  plans, 
technological  advances,  costs  of  fire 
protection,  and  the  content  of 
appendices  for  a  proposed  standard  to 
protect  workers  from  hazards  in 
shipyard  employment  The  committee's 
goal  is  toTecommend  to  the  Assistant 
Secretary  a  safety  standard  and 
explanatory  preamble  that  the  members 
support. 

DATES:  The  meeting  dates  are  Tuesday, 
October  7, 1997  through  Thursday, 
October  9. 1997  firom  9:00  a.m.  to  about 
5:00  p.m.  daily.  Submit  comments, 
requests  for  oral  presentation,  and 
requests  for  disability  accommodations 
by  September  19,  1997. 
ADDRESSES:  The  meeting  will  take  place 
at  Walker  Boat  Yard.  Inc.,  4040  Claries 
River  Road,  Paducah,  KY  42002-1400, 
telephone  (502)  444-4040.  Mail 
comments  and  requests  for  oral 
presentations  to  Ms.  Odet  Shaw,  U.S. 


Department  of  Labor.  OSHA  Office  of 
Mwitime  Standards,  200  Constitution 
Avenue,  NW,  Room  N-3647, 
Washington.  D.C.  20210. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  V.  Daddura,  Project  Officer. 
Office  of  Maritime  Standards.  OSHA 
(202-219-7234  ext.  123).  For  disability 
accommodations  contact  Theda  Kenney 
(202-219-8061  ext  100;  FAX  202-219- 
7477). 
SUPPLEMENTARY  MFORMATION: 

Meeting  Agenda.  The  Committee  will 
focus  its  discussion  on  fire  brigades  and 
current  rules. 

Public  Participation.  Interested 
persons  may  send  written  comments, 
data,  views  or  statements  for 
consideration  by  the  Fire  Protection  for 
Shipyard  Employment  Negotiated 
Rulemaking  Committee  to  Odet  Shaw. 
Interested  persons  may  also  submit 
requests  for  presentations  by  providing 
to  Ms.  Shaw  a  summary  of  the  proposed 
presentation,  an  estimate  of  the  time 
desired,  and  a  statement  of  the  interest 
that  the  person  represents. 

Andiority:  OSHA  prepared  this  document 
pursuant  to  Section  3  of  the  Negotiated 
Rulemaking  Act  of  1990  (104  SUt.  4969;  Title 
5  U.S.C.  561  et  seq.)  and  Section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(84  SUt  1597;  Tide  29  U.S.C.  656). 

Signed  at  Washington.  DC.  this  3rd  day  of 
September  1997. 

Greg  Watchman, 

Acting  Assistant  Secrstaiy  of  Labor. 

[FR  Doc.  97-23846  FUed  9-8-97;  8:45  am] 

aiujNa  cooe  46ie-M-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  September  20. 1997.  The 
meeting  will  begin  at  8:30  a.m.  and 
continue  until  conclusion  of  the  Board's 
agenda. 

LX>CATK>N:  Legal  Services  Corporation, 
750  First  Street  NE.— 10th  Floor, 
Washington,  DC  20002. 
STATUS  OF  MEETWQ:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  the 
Corporation's  General  Coimsel  will 
report  to  the  Board  on  litigation  to 
which  the  Corporation  is  or  may  become 
a  party,  and  the  Board  may  act  on  the 
matters  reported.  The  closing  is 
authorized  by  the  relevant  provision  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(c)(10)]  and  the 


corresponding  regulation  of  the  Legal 

Services  Corporation  [45  CFR 

§  1622.5(h)].  A  copy  of  the  General 

Counsel's  Certification  that  the  dosing 

is  authorized  by  law  will  be  available 

uponrequesL 

MATTERS  TO  BE  OONSOERED: 

Open  Se$sion 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  Board's 

meeting  of  July  14, 1997. 

3.  Approval  of  minutes  of  the  Board's 

executive  session  meeting  of  Jtdy 
14, 1997. 

4.  Approval  of  minutes  of  the  July  13, 

1997,  meeting  of  the  Ad  Hoc 
Committee  on  Grievances. 

5.  Chairman's  and  Members'  Reports. 

6.  President's  Report. 

7.  Inspector  General's  Report 

8.  Consider  and  act  on  the  report  of  the 

Board's  Operations  and  Regulations 
Committee. 

9.  Consider  and  act  on  the  report  of  the 

Board's  Finance  Committee. 

10.  Report  on  the  development  of  a 

strategic  planning  process. 

Closed  Session 

11.  Briefing '  by  the  Inspector  General 

on  the  activities  of  the  OIG. 

12.  Consider  and  act  on  the  General 

Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

Open  Session 

13.  Public  comment 

14.  Consider  and  act  on  other  business. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortune,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-6810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
acconunodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  September  5, 1997. 
Victor  M.  Fortune. 
General  Counsel. 
[FR  Doc.  97-23965  FUed  9-5-97;  12:34  pm] 

BtUJNQ  CODE  TWe-OI-P 


■  Any  portion  of  th«  cloMd  teuioo  consistiog 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  definition  of  the  term  "meeting" 
and.  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  S  U.S.C.  SS2(b)(aX2)  and  (b).  Sm  alao  45 
CFR  S  1622.2  a  1622.3. 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Operations  and  Regulations 
Committee 

TIME  AND  DATE:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation's  Board  of 
Directors  will  meet  on  September  19, 
1997.  The  meeting  will  begin  at  9:30 
a.m.  and  continue  until  the  committee 
concludes  its  agenda. 
LOCATION:  Legal  Services  Corporation, 
750  First  Street  NE.— 10th  Floor. 
Washington.  DC  20002. 
STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the 

committee's  meeting  of  July  13. 
1997. 

3.  Consider  and  act  on  proposed  rule,  to 

be  codified  at  45  CFR  Part  1643. 
restricting  LSC  grantees' 
involvement  in  assisted  suicide, 
euthanasia,  and  mercy  killing. 

4.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno.  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
33&-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  September  5  ,  1997. 
Victor  M.  Fortuno, 
General  Counsel. 
[FR  Doc.  97-23966  Filed  9-5-97;  12:33  pmj 

BIUJNQOOOE  7060-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Finance  Committee 

TIME  AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corporation's 
Board  of  Directors  will  meet  on 
September  19, 1997.  The  meeting  will 
begin  at  9:30  a.m.  and  continue  until 
conclusion  of  the  conmiittee's  agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street  NE.— 10th  Floor, 
Washington,  DC  20002. 

STATUS  OF  MEET1NQ:  Open. 
MATTERS  TO  BE  CONSIDERED: 
1.  Approval  of  agenda. 


2.  Approval  of  the  minutes  of  the 

committee's  meeting  of  July  13, 
1997. 

3.  Review  of  Corporation's  FY  '97 

budget  and  expenses  through  July 
31. 1997. 

4.  Review  projected  expenses  for  the 

remainder  of  FY  '97  and  act  on  the 
Corporation  President's  and 
Inspector  General's 
recommendations  for: 

a.  Internal  budgetary  adjustments. 

b.  Consolidated  Operating  Budget 
("COB")  reallocations. 

5.  Consider  and  act  on  temporary  COB 

for  FY  '98. 

6.  Consider  and  act  on  an  LSC  budget 

mark  for  FY  '99. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  September  5, 1997. 
Victor  M.  Fortono, 
General  Counsel. 

[FR  Doc.  97-23967  Filed  9-5-97;  12:38  pmj 
bujjng  code  toso-oi-p 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SaENCE 

Sunshine  Act  Meeting 

TME,  DATE,  AND  PLACE:  October  29, 1997, 
10:30  a.m.— 3:30  p.m.  The  Westin,  1400 
M  Street,  NW.,  Washington,  DC. 
MATTERS  TO  BE  DISCUSSED:  NCUS 
Business  Meeting. 
Portion  Closed  to  the  Public: 

October  28, 1997.  9:00  a.m.— 4:45 
p.m. 

October  29. 1997.  9:00  a.m.— 10:30 
a.m. 
To  discuss  staff  support 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  September  3. 1997. 
JuM  Williams, 
Acting  Executive  Director. 
[FR  Doc.  97-23992  Filed  9-5-97;  2:39  pm] 
aiLlJNQ  CODE  7827-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME:  9:30  a.m.,  Tuesday,  September  16. 

1997. 

Pt>CE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Pla2a.  S.W..  Washington.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

6743A — Marine  Accident  Report:  Fire 
On  Board  the  Panamanian 
Passenger  Ship  UNIVERSE 
EXPLORER,  in  Lynn  Canal  Near 
Juneau.  Alaska.  July  27. 1996. 
6873 — Aviation  Briefs  of  Accidents; 
1996  Files: 
No.  749— Bethalto.  Illinois.  06/19/96 
No.  6001— Miami.  Florida.  01/23/96 
News  Media  Contact:  Telephone: 
(202) 314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty.  (202)  314-6065. 

Dated:  September  5. 1997. 
Bea  Hardesty. 

Federal  Register  Liaison  Officw. 
(FR  Doc.  97-23964  Filed  9-5-97;  12:05  pmj 
BIUJNQ  COOE  783»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Northern  States  Power  Company; 
Monticello  Nuclear  Generating  Plant, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

P>ocket  No.  50-263] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  ^Panting  an  exemption  from 
the  requirements  of  10  CFR  Part  50, 
Appendix  E.  Section  IV.F.2.C.  to 
Northern  States  Power  Company,  (the 
licensee),  in  connection  with  the 
operation  of  the  Monticello  Nuclear 
Generating  Plant,  located  in  Wright 
County.  Minnesota,  under  Facility 
Operating  License  No.  DPR-22. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  August  18. 1997.  the 
licensee  requested  an  exemption  to  Title 
10.  Code  of  Federal  Regulations,  Part  50, 
Appendix  E,  Section  IV.F.2.C.  The 
proposed  exemption  woidd  allow  the 
licensee  to  exercise  only  the  onsite 
portion  of  the  Monticello  Nuclear 
Generating  Plant's  emergency 
preparedness  plans  during  the 
scheduled  1997  biennial  exercise.  The 
licensee  requested  the  exemption 
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because  the  State  and  local  counties 
within  the  emergency  planning  zone 
have  requested  relief  from  the  Federal 
Emergency  Management  Agency 
(FEMA)  from  participation  in  the  ofEsite 
portion  of  the  scheduled  1997  exercise 
due  to  hardships  caused  by  recent 
natural  disasters. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  deemed 
necessary  since  the  requirement  for  the 
State  and  local  counties  to  participate  in 
the  ofiisite  portion  of  the  exercise  is 
beyond  the  licensee's  control.  The 
licensee  requested  this  one-time 
exemption  in  support  of  the  State  of 
Minnesota's  request  for  relief  from 
FEMA  requirements  in  10  CFR  Part  44 
to  biennially  exercise  ofkite  emergency 
plans.  The  State  and  local  coimties 
requested  relief  bom  FEMA 
requirements  (in  accordance  v^th 
Section  350. 9.C  of  10  CFR  Part  44)  due 
to  the  hardships  caused  by  recent 
natural  disasters.  In  a  letter  dated 
August  12, 1997,  to  FEMA  Region  V,  the 
State  of  Miimesota  provided  the  specific 
justifications  for  its  relief  request. 

Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  Appendix  E  to 
10  CFR  Part  50.  Section  IV.F.2.C  of 
Appendix  E  requires  that  offsite  plans 
for  each  site  shall  be  exercised 
biennially  with  full  participation  by 
each  ofEsite  authority  having  a  role 
under  the  plan.  The  NRC  may,  however, 
grant  exemptions  from  the  requirements 
of  the  regulations  which,  pursuant  to  10 
CFR  50.12(a),  are  (1)  Authorized  by  law, 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  are 
consistent  with  the  common  defense 
and  security,  and  (2)  present  special 
dicumstances. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  involves 
administrative  activities  unrelated  to 
plant  operation.  The  pi-oposed  action 
will  not  increase  the  types  or  amounts 
of  effluents  that  may  be  released  offsite. 
nor  increase  occupational  or  offsite 
radiation  exposure.  The  proposed  action 
will  not  increase  the  probability  or 
consequences  of  accidents.  Therefore, 
the  Commission  concludes  that  there 
are  no  radiological  environmental 
imp(u:ts  associated  with  the  proposed 
action.  The  proposed  action  will  not 
result  in  a  change  in  nonradiological 
plant  effluents  and  will  have  no  other 
nonradiological  environmental  impact 
Accordingly,  the  Conunission  concludes 


that  there  are  no  nonradiological 
environmental  impacts  associated  with 
the  proposed  action.  The  Commission 
concludes  that  granting  this  one-time 
exemption  would  not  result  in  any 
significant  environmental  impact. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measmrable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Monticello  Nuclear 
Generating  Plant  dated  November  22, 
1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  3, 1997,  the  staff 
consulted  with  the  Minnesota  State 
official.  Mr.  Michael  McCarthy  of  the 
Department  of  Public  Services, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  Of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  wall  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  18. 1997.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Minnesota  55401. 


Dated  at  Rockville.  MaiyUnd.  this  3rd  day 
of  September  1997. 

For  The  Nuclear  RegnlaUny  CommteioB. 
Beth  A.  WetnL 

Senior  Project  Manager,  Project  Directorate 
ni-1 ,  Division  of  Reactor  Projects — m/IV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-23822  Filed  0-«-97;  8:45  am] 

BIUJNQ  CODE  7Sa»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-385] 

South  Carolina  Elactric  and  Gas 
Company  (Virgil  C.  Summer  Nuclaar 
Station,  Unit  No.  1);  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  NPF-12.  issued  to  South 
Carolina  Electric  and  Gas  Company  (the 
licensee),  for  operation  of  the  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
located  in  Fairfield  County,  South 
Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24,  which  requires  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  criticality  occurs  in 
each  area  in  which  special  nuclear 
material  (SNM)  is  handled,  used,  or 
stored.  The  proposed  action  would  also 
exempt  the  licensee  from  the 
requirements  to  maintain  emergency 
procedures  for  each  area  in  which  this 
licensed  SNM  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm,  to  familiarize 
personnel  with  the  evacuation  plan,  and 
to  designate  responsible  individuals  for 
determining  the  cause  of  the  alarm,  and 
to  place  radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  July  17,  1997.  as 
supplemented  Aug\ist  6.  1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  Sh^.  personnel 
would  be  alerted  to  that  fiact  and  would 
take  appropriate  action.  At  a 
conunercial  nuclear  power  plant,  the 
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inadvertent  criticality  with  which  10 
CFR  70.24  is  concerned  could  occur 
during  fuel  handling  operations.  The 
SNM  that  could  be  assembled  into  a 
critical  mass  at  a  commercial  nuclear 
power  plant  is  in  the  form  of  nuclear 
fuel;  the  quantity  of  other  forms  of  SNM 
that  is  stored  on  site  in  any  given 
location  is  small  enough  to  preclude 
achieving  a  critical  mass.  Because  the 
fuel  is  not  enriched  beyond  5.0  weight 
percent  Uranium-235  and  because 
commercial  nuclear  plant  licensees  have 
procedures  and  features  designed  to 
prevent  inadvertent  criticality,  the  staff 
has  determined  that  it  is  extremely 
unlikely  that  an  inadvertent  criticality 
could  occur  due  to  the  handling  of  SNM 
at  a  commercial  power  reactor.  The 
requirements  of  10  CFR  70.24.  therefore, 
are  not  necessary  to  ensure  the  safety  of 
personnel  during  the  handling  of  SNM 
at  commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  likely  be  precluded 
through  compliance  with  the  Virgil  C. 
Summer  Nuclear  Station,  Unit  1, 
Technical  Specifications  (TS),  the 
design  of  the  fuel  storage  racks 
providing  geometric  spacing  of  fuel 
assemblies  in  their  storage  locations, 
and  administrative  controls  imposed  on 
fuel  handling  procedures.  TS 
requirements  specify  reactivity  limits 
for  the  fuel  storage  racks  and  minimum 
spacing  between  the  fuel  assemblies  in 
the  storage  racks. 

Appendix  A  of  10  CFR  Fart  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Cxiterion  62,  requires 
that  criticality  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 
configurations.  This  is  met  at  Virgil  C. 
Summer  Nuclear  Station,  Unit  1,  as 
identified  in  the  TS.  The  Virgil  C. 
Summer  Nuclear  Station,  Unit  1,  TS 
Section  5.6.1.2  states  that  the  new  fuel 
storage  racks  are  designed  for  dry 
storage  of  fuel  assemblies  having  a  U- 
235  enrichment  less  than  or  equal  to  5.0 
weight  percent,  while  maintaining  a  k- 
effective  of  less  than  or  equal  to  0.95  if 
Hooded  with  unborated  water  and  less 
than  or  equal  to  0.98  for  low  density 
optimum  moderation  conditions.  FSAR 
Section  9.1.1.1,  New  Fuel  Storage, 
specifies  that  the  fuel  racks  are  designed 
to  provide  sufficient  spacing  between 
fuel  assemblies  to  maintain  a  subcritical 
array  assuming  the  most  reactive 


condition,  and  under  all  design  loadings 
including  the  safe  shutdown 
earthquake.  FSAR  Section  9.1.1.3  also 
specifies  that  the  new  fuel  racks  are 
designed  to  preclude  the  insertion  of  a 
new  fuel  assembly  between  cavities. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  afi^ect  radiological  plant 
effluent  nor  cause  any  significant 
occupational  exposures  since  the  TS 
design  controls  (including  geometric 
spacing  of  fuel  assembly  storage  spaces) 
and  administrative  controls  designed  to 
preclude  inadvertent  criticality.  The 
amount  of  radioactive  waste  would  not 
be  changed  by  the  proposed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1," 
dated  January  1973,  and  "Final 
Environmental  Statement  Related  to  the 
Operation  of  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,"  dated  May 
1981. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  26, 1997,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Virgil  Autry  of  the  Bureau  of  Solid 
and  Hazardous  Waste  Management. 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 


action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  )uly  17,  1997,  and  supplemental 
letter  dated  August  6, 1997,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
The  Cehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Fairfield  County  Library,  300 
Washington  Striaet,  Winnsboro,  SC. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August  1997. 

For  the  Nuclear  Regulatory  Conunission. 
Vernon  L.  Rooney, 

Acting  Director,  Project  Directorate  B-1 , 
Division  of  Reactor  Projects — I/n,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-23984  Filed  9-d-97:  8:45  am] 
BtLUNQCOOC  7S«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETINQ:  Nucleer 
Regulatory  Commission. 
DATE:  Weeks  of  September  8, 15,  22,  and 
29,  1997. 

PUUX:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed.  ' 

MATTERS  TO  BE  CONSIOEREO: 

Week  of  September  8 

There  are  no  meetings  scheduled  for 
the  week  of  September  8. 

Week  of  September  15 — Tenative 

Wednesday,  September  17 

9:00  a.m.     Briefing  by  DOE  on  Strategy 
for  MOX  Fuel  Fabrication  and 
Irradiation  Services  (PUBLIC 
MEETING)  (Contact:  Ted  Sherr. 
301-415-7218) 

10:30  a.m.     Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

Friday,  September  19 

10:00  a.m.     Briefing  on  Improvements 
in  Senior  Management  Assessment 
Process  for  Operating  Reactors 
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(PUBUC  MEETING)  (Contact:  BiU 
Borchardt,  301-415-1257) 
1:30  p.m.     Briefing  by  DOE  and  NRC  on 
Regulatory  Oversight  of  DOE 
Nuclear  Facilities  (Public  Meeting) 
(Contact:  John  Austin,  301-415- 
7275) 

Week  of  September  22 — Tentative 

There  are  no  meetings  schedided  for 
the  week  of  September  22. 

Week  of  September  29 — Tentative 

There  are  no  meetings  schedtded  for 
the  week  of  September  29. 

THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON 
SHORT  NOTICE.  TO  VERIFY  THE  STATUS 
OF  MEETINGS  CALL  (RECORDING)— (301) 
415-1292.  CONTACT  PERSON  FOR  MORE 
INFORMATION:  BiU  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/8mj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhdnrc.gov  or 
dkw@nrc.gov. 

Dated:  September  5, 1997. 
William  M.  HUL  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  97-23993  Filed  9-5-97;  3:00  pm| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company;  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
March  11, 1997,  filed  by  Ms.  Rosemary 
Bassilakis  pursuant  to  Title  10  of  the 
Code  of  Federal  Regulations  Section 
2.206  (10  CFR  2.206)  on  behalf  of  the 
Citizens  Awareness  Network  and  the 
Nuclear  Information  and  Resource 
Service  (Petitioners).  The  petition 
requests  that,  on  the  basis  of  the 
repeated  failures  of  the  radiation 


protection  program  at  the  plant,  the 
NRC  (1)  commence  enforcement  action 
against  the  Connecticut  Yankee  Atomic 
Power  Company  (CY)  by  means  of  a 
large  civil  penalty  to  ensure  compliance 
with  safety-based  radiological  control 
routines.  (2)  modify  CY's  license  for  the 
Haddam  Neck  plant  pursuant  to  10  CFR 
2.202  to  prohibit  any  decommissioning 
activity,  which  woidd  include 
decontamination  or  dismantling,  until 
CY  manages  to  conduct  routine 
maintenance  at  the  facility  without  any 
contamination  events  for  at  least  6 
months,  and  (3)  place  the  Haddam  Neck 
plant  on  the  NRC  Watch  List. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  has  determined  that 
the  Petition  should  be  deferred  in  part 
and  denied  in  part  for  the  reasons  stated 
in  the  "Director's  Decision  Under  10 
CFR  2.206"  (DD-97-19),  the  complete 
text  of  which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Stiwt,  NW..  Washington,  DC, 
and  at  the  Local  Public  Document  Room 
for  the  Haddam  Neck  Plant  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Cormecticut. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review.  As 
provided  by  10  CFR  2.206(c),  this 
decision  will  become  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  a  review  of  the 
decision  vtrithin  that  time. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September  1997. 

For  The  Nuclear  Regulatory  Commission. 
Samuel  J.  CoUins. 

Director,  Ofpce  of  Nuclear  Reactor 
Regulation. 

Nuclear  Regulatory  Commission 

(Docket  No.  50-213  (10  CFR  2.206)1 

In  the  Matter  of  Connecticut  Yankee 
Atomic  Power  Company,  (Haddam  Neck 
Plant) 

Partial  Director's  Decision  Under  10 
CFR  2.206 

/.  Introduction 

On  March  11, 1997,  Ms.  Rosemary 
Bassilakis  submitted  a  petition  pursuant 
to  Title  10  of  the  Code  of  Federal 
Regulations  Section  2.206  (10  CFR 
2.206)  on  behalf  of  the  Citizens 
Awareness  Network  and  the  Nuclear 
Information  and  Resource  Service 
(Petitioners)  requesting  that  the  NRC  (1) 
commence  enforcement  action  against 
the  Connecticut  Yankee  Atomic  Power 
Company  (CY)  by  means  of  a  large  civil 
penalty  to  assure  compliance  with 
safety-based  radiological  control 


routines,  (2)  modify  CY's  license  for  the 
Haddam  Neck  plant,  pursuant  to  10  CFR 
2.202,  to  prohibit  any  decommissioning 
activity,  which  would  include 
decontamination  or  dismantling,  until 
CY  manages  to  conduct  routine 
maintenance  at  the  facility  without  any 
contamination  events  occurring  for  at 
least  6  months,  and  (3)  place  the 
Haddam  Neck  plant  on  the  NRC  Watch 
List 

In  support  of  their  requests,  the 
Petitioners  claimed  that  of  particular 
concern  was  Northeast  Utilities' 
inability  to  maintain  proper  radiological 
controls  at  the  Connecticut  Yankee 
(Haddam  Neck)  nuclear  reactor.  The 
Petitioners  quoted  an  NRC  press  release 
describing  continuing  problems  at  the 
Haddam  Neck  facility,  and  stated  that  in 
their  view  the  facility's  management 
was  making  empty  verbal  assurances  to 
the  NRC  that  contamination  problems 
were  being  properly  controlled.  The 
Petitioners  also  alleged  that  the  NRC 
Confirmatory  Action  Letter  (CAL)  of 
March  4, 1997,  discussing  radiological 
controls  at  the  Haddam  Neck  plant,  is 
clearly  insufficient 

n.  Background 

The  NRC  staff  shares  the  Petitioners' 
concerns  regarding  the  failures  of  the 
Haddam  Neck  radiological  controls 
program  and  has  detailed  these 
concerns  in  Inspection  Reports  50-213/ 
96-12  (December  19,  1996)  and  50-213/ 
97-02  (March  21, 1997),  and  in  the 
aforementioned  CAL  (discussed  in  more 
detail  below).  In  summary,  these 
failures  resulted  in  the  unpltumed 
exposure  of  two  individuals, 
longstanding  discrepancies  in  the 
calibration  of  several  radiation  monitors 
that  are  used  to  monitor  and  control 
radiological  effluent  releases,  and  the 
inadequate  control  of  radioactive 
material  that  resulted  in  the  imdetected 
release  of  contaminated  equipment  to  a 
non-licensed  vendor. 

In  response,  the  NRC  has  taken 
comprehensive  and  significant  actions 
to  resolve  its  concerns  in  the  area  of 
radiological  controls,  including  the 
aforementioned  CAL,  a  required 
licensee  response  to  the  findings  in 
Inspection  Reports  96-12  and  97-02,  a 
management  meeting  with  the  former 
CY  management  held  at  the  NRC  Region 
1  office,  and  a  second  management 
meeting  with  the  new  CY  management 
held  on  May  28, 1907,  in  the  NRC 
Region  I  offices  on  these  same  issues. 
This  second  management  meeting  gave 
NRC  regional  and  headquarters  staff  an 
opportunity  to  meet  the  new  Haddam 
Neck  management  and  confirm  their 
commitment  to  resolve  the  above 
problems.  The  meetings  were  open  to 
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public  observation.  As  indicated  by  the 
CAL,  another  meeting  between  the 
Region  I  Administrator  and  CY 
management  will  be  held  before  any 
NRC  determination  that  the  issues  noted 
in  the  CAL  have  been  resolved. 
Meanwhile,  under  the  CAL,  the  licensee 
has  agreed  not  to  perform  any 
radiological  work  except  that  required 
to  maintain  the  plant  in  a  safe 
configuration. 

The  CAL  identifies  four  significant 
activities  to  which  the  licensee  has 
committed  to  bring  its  management  and 
implementation  of  radiation  control 
programs  up  to  a  standard  acceptable  to 
the  NRC,  as  follows: 

(1)  Identify,  in  writing,  specific 
compensatory  measures  that  CY  will  put 
in  place  to  ensure  sufficient 
management  control  and  oversight  of 
ongoing  or  planned  activities  that 
require  radiological  controls. 

(2)  Hire  an  independent  assessor  to 
assess  the  quality  and  performance  of 
the  CY  radiological  control  programs 
and  their  implementation. 

(3)  By  May  30, 1997,  on  the  basis  of 
the  results  of  the  independent 
assessment,  (a)  identify  problems, 
determine  root  causes,  and  develop 
broad-based  and  specific  corrective 
actions;  (b)  identify  performance 
measures  that  may  be  used  to  determine 
the  effectiveness  of  radiological  control 
programs;  and  (c)  submit  a  plan  and 
schedule  to  the  Regional  Administrator, 
NRC  Region  I,  for  implementing 
improvements  in  the  radiological 
control  programs. 

(4)  Before  eliminating  any  interim 
compensatory  measures  (as  committed 
to  in  the  response  to  Item  1,  above), 
meet  with  the  Region  I  Administrator  to 
describe  program  implementation  and 
performance  improvements  achieved  or 
plaimed. 

With  regard  to  CAL  Item  1,  above,  the 
licensee  has  identified  and 
implemented  compensatory  measures 
(a)  by  limiting  work  in  radiologically 
controlled  areas  to  only  work  that  is 
considered  necessary,  (b)  requiring 
specific  radiation  work  permits  (RWPs) 
for  more  limited  ranges  of  radiological 
work,  and  (c)  placing  additional 
controls  on  work  requiring  a  specific 
RWP.  CY  also  hired  an  independent 
assessor.  Millennium  Services 
Incorporated,  to  perform  the  required 
assessments,  therefore  completing  CAL 
Item  2.  The  licensee  has  most  recently 
submitted  a  response  in  accordance 
with  CAL  Item  3,  regarding 
improvements  to  its  radiation  protection 
proeram. 

Tne  primary  objective  of  the 
licensee's  Radiation  Protection 
Improvement  Plan  is  to  institute  near 


and  long-term  permanent  improvements 
to  the  site  Radiation  Protection  Program 
by  establishing  processes  to: 

•  Identify  problems,  root  causes, 
improvement  items/initiatives  and 
associated  corrective  actions  using  site 
programs  and  processes; 

•  Establish  responsibility  for 
corrective  action  implementation; 

•  Prioritize  and  implement  corrective 
actions  using  a  logic  scheme  based  on 
potential  risk  and/or  critical  facility 
decommissioning  milestones  (e.g. 
reactor  coolant  system  decontamination, 
major  component  removal); 

•  Track,  trend  and  report  corrective 
action  implementation  using  site 
programs  and  processes; 

•  Verify  corrective  action  adequacy 
and  completeness  in  addressing  the 
initial  improvement  initiative  through 
monitoring  and  feedback; 

•  Verify  that  completion  of  one  or 
more  identified  corrective  actions 
resolves  the  identified  root  cause;  and 

•  Document  problem  resolution,  from 
identification  through  corrective  action 
closure,  using  site  programs  and 
process. 

The  licensee  has  scheduled  completioo 
of  its  Plan  to  occur  by  the  end  of  1997. 

A  meeting  with  the  Regional 
Administrator  (CAL  Item  4)  is  expected 
to  occur  before  the  end  of  1997. 

in.  Discussion  of  Petitioners'  Requests 

The  first  request  was  for  a  large  civil 
penalty  to  assure  compliance  with 
safefy-based  radiological  control 
routines. 

The  NRC  is  currently  considering 
enforcement  action  in  regard  to  failed 
radiation  program  controls  at  the 
Haddam  Neck  plant  Therefore,  this 
request  is  deferred  pending  a  decision 
on  NRC  action  in  this  area.  ■  After  the 
NRC  resolves  these  issues,  you  will  be 
informed  through  a  future  Director's 
Decision. 

The  Petitioners  also  requested  that  the 
NRC  impose  a  6-month  moratorium  on 
any  decommissioning  activities  at 
Haddam  Neck  until  the  licensee 
demonstrated  its  competence  in 
avoiding  contamination  events  while 
conducting  necessary  maintenance.  This 
request  is  denied  for  the  following 
reasons.  Although  contamination  events 


■  In  a  lener  dated  May  12. 1997.  the  NRC 
proposed  a  S6SO.0OO  civil  penalty  against  CY  (EA- 
96-001  et  al.)  for  violations  found  during 
inspections  conducted  between  November  21,  1995. 
and  November  22,  1996:  the  licensee  paid  the  civil 
penalty  on  June  11.  1997.  Although  the  violations 
on  which  this  civil  penalty  were  based  do  not 
involve  radiological  controls,  the  May  12  action 
clearly  demonstrates  the  NRC's  resolve  to  impoae 
significant  civil  penalties  on  a  licensee  when 
appropriate. 


may  occur  in  the  future,  there  is  no 
reason  to  believe,  based  on  previous 
semiannual  environmental  reports  and 
annual  exposure  reports  of  plant 
workers,  that  10  CFR  Pari  20  dose  limits 
will  be  exceeded  at  the  Haddam  Neck 
plant.  Additionally,  an  NRC  Senior 
Resident  Inspector  is  currently  on  site  to 
monitor  and  inspect  the  licensee's  day- 
to-day  performance.  Furthermore,  the 
CAL  addresses  the  radiation  protection 
program  at  Haddam  Neck  by  focusing 
on  the  needed  improvements  in  the 
licensee's  radiation  control  program  and 
by  ensuring  NRC  approval  before  any  of 
the  interim  measures  in  Item  1  of  the 
CAL  are  withdrawn. 

The  Petitioner's  third  request  was  that 
the  NRC  place  Haddam  Neck  on  the 
NRC  Watch  List.  As  a  general  policy,  an 
operating  plant  is  placed  on  the  Watch 
List  when  a  licensee's  performance 
warrants  NRC  monitoring  beyond  that 
normally  required  by  the  NRC 
inspection  program.  In  this  case,  the 
Haddam  Neck  plant  is  permanently  shut 
down  and  will  not  be  returning  to 
operation.  Additionally,  the  NRC's 
inspection  program  has  led  to  several 
actions  being  taken  to  respond  to  the 
deficiencies  identified  at  Haddam  Neck. 
As  described  above,  these  actions 
include  the  confirmatory  action  letter, 
meetings  with  licensee  management  to 
emphasize  NRC  expectations,  a 
requirement  to  improve  the  radiation 
protection  program,  and  retention  of  an 
onsite  senior  inspector  to  monitor 
licensee  performance  The  NRC  believes 
that,  under  these  circumstances,  the 
actions  taken  adequately  protect  public 
health  and  safety  and  that  the  current 
inspection  program  can  appropriately 
monitor  licensee  performance. 
Therefore,  this  request  is  denied. 

m.  Decision 

For  the  reasons  stated  above,  the 
Petition  is  deferred  in  pari  and  denied 
in  part.  The  decision  and  the  documents 
cited  in  the  decision  are  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2210  L  Street 
NW.,  Washington,  DC. 

In  accordance  with  10  CFR  2.206(c), 
a  copy  of  the  decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  As  provided  by 
this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September  1997. 


Federal  Register  /  Vol.  62,  No.  174  /  Tuesday,  September  9,  1997  /  Notices 47525 


For  the  Nuclear  Regulatory  Commission. 

Samuel }.  CoUins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  97-23821  Filed  9-8-97;  8:45  am) 

BILLING  CODE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Privacy  Act  of  1974,  As  Amended; 
Revisions  to  Existing  System  of 
Records 

AGENCY:  Nuclear  Regulatory 
Commission. 

~ACTKM:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended 
(Privacy  Act),  the  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  public 
notice  of  its  intent  to  modify  an  existing 
system  of  records  (system),  NRC-21, 
"Payroll  Accounting  Records — NRC,"  to 
add  four  new  routine  uses  and  update 
other  sections  of  the  system  notice. 
EFFECTIVE  DATE:  The  revised  system  of 
records  will  become  effective  without 
further  notice  on  October  9,  1997, 
unless  comments  received  on  or  before 
that  date  cause  a  contrary  decision.  If 
changes  are  made  based  on  NRC's 
review  of  comments  received,  NRC  will 
publish  a  new  final  notice. 
ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Service  Section.  Hand 
deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  Federal  workdays. 
Copies  of  comments  may  be  examined, 
or  copied  for  a  fee,  at  the  NRC  Public 
Document  Room  at  2120  L  Street,  NW., 
Lower  Level,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Freedom  of  Information/ 
Local  Public  Document  Room  Branch, 
Office  of  Information  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  301-415-7170. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  proposing  to  amend  the  System  notice 
for  NRC-21,  "Payroll  Accounting 
Records — ^NRC,"  to  add  three  new 
routine  use  disclosures  pursuant  to  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(Act).  NRC  will  disclose  data  from  NRC- 
21  to  the  Office  of  Child  Support 
Enforcement  (OCSE),  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  (DHHS)  for 
use  in  its  Federal  Parent  Locator  System 


(FPLS)  and  Federal  Tax  Offset  System, 
DHHS/OCSE  No.  0^90-0074,  last 
published  in  the  Federal  Register  on 
July  25, 1996  (61  FR  38754). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  Effective  October  1, 
1997,  the  FPLS  will  be  enlarged  to 
include  the  National  Directory  of  New 
Hires,  a  database  containing  information 
on  employees  commencing 
employment,  quarterly  wage  data  on 
private  and  public  sector  employees, 
and  information  on  unemployment 
compensation  benefits. 

Effective  October  1, 1998,  the  FPLS 
will  be  expanded  to  include  a  Federal 
Case  Registry.  The  Federal  Case  Registry 
will  contain  abstracts  on  all  participants 
involved  in  child  support  eniforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1,  1998. 

The  data  to  be  disclosed  by  NRC  to 
the  FPLS  includes  employees  names, 
social  security  ^umbers,  home 
addresses,  wage  amounts,  reporting 
periods,  and  employers  names  and 
addresses.  Names  and  social  security 
numbers  submitted  by  NRC  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct. 

The  data  disclosed  by  NRC  to  the 
FPLS  will  also  be  disclosed  by  the 
Office  of  Child  Support  Enforcement  to 
the  Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  emplo)rment  on 
a  tax  return. 

A  new  routine  use  permitting 
disclosures  to  the  National  Archives  and 
Records  Administration  and  the  General 
Services  Administration  for  records 
management  inspections  conducted 
under  44  U.S.C.  2904  and  2906  is  also 
being  added  to  the  system  notice  at  this 
time. 

In  addition,  NRC  is  updating  the 
following  sections  of  the  system  notice: 
System  Location;  Authority  for 


Maintenance  of  the  System;  Policies  and 
Practices  for  Storing,  Retrieving, 
Accessing,  Retaining,  and  Disposing  of 
Records  in  the  System;  System 
Manager(s)  and  Address;  Notification 
Procedure;  Record  Access  Procedure; 
Contesting  Record  Procedure;  and 
Record  Source  Categories. 

A  report  on  the  proposed  revisions  to 
this  system  of  records,  required  by  5 
U.S.C.  552a(r)  and  the  Office  of 
Management  and  Budget  (0MB) 
Circular  No.  A-130,  Appendix  I, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  is  being  sent  to  the 
Committee  on  Governmental  ACEairs  of 
the  U.S.  Senate,  the  Committee  on 
Govranment  Reform  and  Oversight  of 
the  U.S.  House  of  Representatives,  and 
OMB. 

Accordingly,  the  NRC  proposes  to 
amend  NRC-21  in  its  entirety  to  read  as 
follows: 

NRC-21 

SYSTBI  NAME: 

Payroll  Accounting  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of 
Accounting  and  Finance,  Office  of  the 
Controller,  NRC.  11545  Rockville  Pike, 
Rockville,  Maryland. 

Duplicate  systems — ^Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  L  Parts  1 
and  2. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  TME 
SYSTBN: 

Current  and  former  NRC  employees, 
special  Government  Employees,  and 
consultants. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Pay,  leave,  and  allowance  histories, 
which  includes,  but  is  not  limited  to, 
individuals'  names  and  social  security 
numbers. 

AUTHORnY  FOR  MAWTENANCE  OF  TNE  SYSTEM: 

Pub.  L.  104-193,  Personal 
Responsibility  and  Work  Opportimify 
Reconciliation  Act  of  1996;  5  U.S.C. 
6334  (1994);  31  U.S.C.  716, 1104, 1108, 
1114, 3325, 3511, 3512, 3701, 3711, 
3717,  3718  (1994);  Executive  Order 
9397,  November  22,  1943. 

ROUTINE  USES  OF  RECORDS  MAWTAINB)  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the   . 
Privacy  Act,  the  NRC  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
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the  record  was  collected  under  the 
following  routine  uses: 

a.  For  transmittal  of  data  to  U.S. 
Treasury  to  effect  issuance  of  paychecks 
to  employees  and  consultants  and 
distribution  of  pay  according  to 
employee  directions  for  savings  bonds, 
allotments,  financial  institutions,  and 
other  authorized  purposes  including  the 
withholding  and  reporting  of  Thrift 
Savings  Plan  deductions  to  the 
Department  of  Agriculture's  National 
Finance  Center, 

b.  For  reporting  tax  withholding  to  the 
Internal  Revenue  Service  and 
appropriate  State  and  local  taxing 
authorities: 

c.  For  FICA  deductions  to  the  Social 
Security  Administration; 

d.  For  dues  deductions  to  labor 
unions; 

e.  For  withholding  for  health 
insurance  to  the  insurance  carriers  and 
the  Office  of  Persoimel  Management; 

f.  For  charity  contribution  deductions 
to  agents  of  charitable  institutions; 

g.  For  annual  W-2  statements  to 
taidng  authorities  and  the  individual; 

h.  For  transmittal  to  the  Office  of 
Management  and  Budget  for  review  of 
budget  requests: 

i.  For  withholding  and  reporting  of 
retirement,  reemployed  annuitants,  and 
life  insurance  information  to  the  Office 
of  Personnel  Management; 

j.  For  transmittal  of  information  to 
State  agencies  for  unemployment 
purposes; 

k.  For  transmittal  to  the  Office  of 
Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Hiunan  Services  Federal  Parent  Locator 
System  and  Federal  Tax  Offset  System 
for  use  in  locating  individuals  and 
identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support,  and  for  enforcement 
action. 

1.  For  transmittal  to  the  Office  of  Child 
Support  Enforcement  for  release  to  the 
Social  Security  Administration  for 
verifying  social  security  numbers  in 
connection  with  the  operation  of  the 
Federal  Parent  Locator  System  by  the 
Office  of  Child  Support  Enforcement; 

m.  For  transmittal  to  the  Office  of 
Child  Support  Enforcement  for  release 
to  the  Department  of  Treasury  for 
purposes  of  administering  the  Earned 
Income  Tax  Credit  Program  (Section  32, 
Internal  Revenue  Code  of  1986)  and 
verifying  a  claim  with  respect  to 
employment  in  a  tax  return; 

n.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 


conducted  under  44  U.S.C.  2904  and 
2906; 

o.  For  any  of  the  routine  uses 
s{>ecified  in  the  Prefatory  Statement  of 
General  Routine  uses. 

DISCLOSURE  TO  CONSUMER  REPORTWIQ 
AGENaES: 

Disclosure  pursuant  to  5  U.S.C. 
552A(BXl2):  Disclosures  of  information 
to  a  consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "constmier  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended  (31  U.S.C  3701(a)(3)). 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINQ,  ACCESStNQ,  RETAWMG,  AND 
DtSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in 
computerized  form,  on  microfiche,  and 
in  paper  copy.  Computerized  form 
includes  information  stored  in  memory, 
on  disk  and  magnetic  tape,  and  on 
computer  printouts. 

retrievabiuty: 

Information  is  accessed  by  name  and 
social  security  number. 

SAFEGUARDS: 

Records  in  the  primary  system  of 
records  are  maintained  in  buildings 
where  access  is  controlled  by  a  security 
guard  force.  File  folders,  microfiche, 
tapes,  and  disks,  including  backup  data, 
are  maintained  in  secured  locked  rooms 
after  working  hours.  An  records  are  in 
areas  where  access  is  controlled  by 
keycard  and  is  limited  to  NRC  and 
contractor  personnel  and  to  others  who 
need  the  iiiformation  to  perform  their 
official  duties.  Access  to  computerized 
records  requires  use  of  proper 
passwords  and  user  identification 
codes. 

retention  AND  DISf>OSAL: 

a.  Individual  employee  pay  record  for 
each  employee  and  consultant 
maintained  in  the  electronic  PAY/PERS 
system  is  updated  as  required  in 
accordance  with  General  Records 
Schedule  (GRS)  2-1. a. 

b.  Individual  employee  pay  records 
containing  pay  data  on  each  employee 
and  consultant  maintained  in  the 
Annual  and  Quarterly  Employee  History 
Records  on  microfiche  are  transferred  to 
the  National  Persoimel  Records  Center 
and  destroyed  when  56  years  old. 

c.  Copies  of  non-current  payroll  data 
maintained  on  microfiche  are  destroyed 
15  years  after  close  of  pay  year  in  which 
generated  in  accordance  with  GRS  2-2. 


d.  Employee  and  consultant  payroll 
records: 

1.  U.S.  savings  bond  authorizations 
are  destroyed  when  superseded  or  after 
separation  of  employee  in  accordance 
with  GRS  2-14.a. 

2.  Combined  Federal  Campaign 
allotment  authorizations  are  destroyed 
after  Government  Accounting  Office 
(GAO)  audit  or  when  3  years  old, 
whichever  is  sooner,  in  accordance  with 
GRS  2-15.a. 

3.  Union  dues  and  savings  allotment 
authorizations  are  destroyed  after  GAO 
audit  or  when  3  years  old,  whichever  is 
sooner,  in  accordance  with  GRS  2.15.b. 

4.  Payroll  Change  Files  consisting  of 
records  used  to  change  or  correct  an     " 
individual's  pay  transaction  are 
destroyed  after  GAO  audit  or  when  3 
years  old,  whichever  is  sooner,  in 
accordance  with  GRS  2-23.a. 

5.  Tax  Files  consisting  of  State  and 
Federal  withholding  tax  exemption 
certificates,  such  as  Internal  Revenue 
Service  (IRS)  Form  W-4  and  the 
equivalent  State  form  are  destroyed  4 
years  after  form  is  superseded  or 
obsolete  or  upon  separation  of  employee 
in  accordance  with  GRS  2-13.a. 

6.  Agency  copy  of  employee  wages 
and  tax  statements,  such  as  IRS  Form 
W-2  and  State  equivalents,  are 
destroyed  when  4  years  old  in 
accordance  with  GRS  2-1 3.b. 

7.  Leave  record  prepared  upon 
transfer  or  separation  of  employee 
maintained  in  the  Payroll  office  is 
destroyed  when  3  years  old  in 
accordance  with  GRS  2-9.b. 

e.  Time  and  attendance  source  records 
maintained  by  Time  and  Attendance 
clerks  and  certifying  officials  are 
destroyed  after  GAO  audit  or  when  6 
years  old,  whichever  is  sooner,  in 
accordance  with  GRS  2.7. 

f.  Electronic  time  and  attendance 
input  records  maintained  in  the  PAY/ 
PERS  system  are  destroyed  after  GAO 
audit  or  when  6  years  old,  whichever  is 
sooner,  in  accordance  with  GRS  2-8. 

g.  Payroll  system  reports  providing 
fiscal  information  on  agency  payroll 
consisting  of  hardcopy  and  microfiche 
reports  generated  by  the  PAY/PERS 
system  are  destroyed  when  3  years  old, 
excluding  the  long-term  Employee 
History  Reports,  in  accordance  with 
GRS  2-22.C. 

h.  Payroll  system  reports  serving  as 
error  reports,  ticklers,  system  operation 
reports  are  destroyed  when  related 
actions  are  completed  or  when  no 
longer  needed,  not  to  exceed  2  years,  in 
accordance  with  GRS  2-22.a. 

i.  Official  notice  of  levy  or 
garnishment  (IRS  Form  668A  or 
equivalent),  change  slip,  work  papers, 
correspondence,  release  and  other 


forms,  and  other  records  relating  to 
charge  against  retirement  funds  or 
attachment  of  salary  for  payment  of  back 
income  taxes  or  other  debts  of  Federal 
employees  are  destroyed  3  years  after 
garnishment  is  terminated  in 
accordance  with  GRS  2-18. 

SVSTBI  MANAOER(8)  AND  AOOMtt: 

Chief,  Financial  Operations  Branch, 
Division  of  Accounthog  and  Finance, 
Office  of  the  Controller,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

NOHRCATKIN  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Chief,  Freedom  of 
Information/Local  Public  Doomient 
Room  Branch,  Office  of  Information 
Resources  Management,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001  and  comply  with  NRC's 
Privacy  Act  regulations  regarding 
verification  of  identity  contained  in  10 
CFRpartO. 


Same  as  "Notification  Procedure"  and 
comply  with  NRC's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  record  access  procedures 
contained  in  10  CFR  part  9. 

CONTESTMQ  RECORD  PROCEDURE: 

Same  as  "Notification  Procedure"  and 
comply  with  NRC's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  contesting  record 
procedures  contained  in  10  CFR  part  9. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  sources,  including  but 
not  limited  to  the  individual  to  whom 
it  pertains,  the  Office  of  Human 
RMOurces  and  other  NRC  officials,  and 
Other  ^encies  and  entities. 

FOR  THE  SVSTBI: 


None. 

Dated  at  Rockville,  MD,  this  3rd  day  of 
September,  1997. 

For  the  Nuclear  Regulatoiy  CommiMioo. 
A.J.GaIaBt8, 
Chief  Information  Officer. 
[FR  Doc.  97-23985  Filed  9-6-97;  B:4S  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Sutxnission  for  OMB  Review; 
ComnMnt  and  RaquMt  Fonn  0PM- 
1386B 

agency:  Office  of  Personnel 

Management 

ACTION:  Notice. 


:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506-3507),  the  Office  of 
Personnel  Management  is  submitting  to 
the  Office  of  Management  and  Budget 
an  emergency  request  to  extend  its 
approval  of  form  OPM-1386B, 
Applicant  Race  and  National  Origin 
Questionnaire.  The  form  gathers 
information  concerning  the  race  and 
national  origin  of  applicants  for 
employment  under  the  Outstanding 
Scholax  provision  of  the  Luevano 
Consent  Decree,  93  FJtD.  68  (1981). 

OPM  originally  published  in  the 
Federal  Eagister  Notices  of  Intent  to 
continue  form  OPM-1386B  on  October 
27, 1995.  and  February  21. 1996.  The 
process  for  continuation  was  not 
completed  in  time,  thus  the  request  for 
an  emergency  continuation. 

Under  the  terms  of  44  U.S.C.  3507,  the 
public  is  invited  to  comment  on  the 
need  for  this  information,  its  practical 
utility,  the  accuracy  of  OPM's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  biudm. 

DATES:  Comments  will  be  considered  if 
received  on  or  before  September  16, 
1997. 

ADDRESSES:  Send  or  deliver  written 
conunents  to  Mary  Lou  Lindholm, 
Associate  Director  for  Employment,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  6F08,  Washington, 
DC  20415,  and  Joseph  Lackey.  OPM 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Eudget.  New 
Executive  Office  Building,  NW..  Room 
10235,  Washington,  DC  20503. 

Fon  FoirmER  mformation  contact:  For 
copies  of  the  form,  and  further 
information,  contact  Christina  Gonzales 
Vay  on  202-606-0830,  FAX  202-606- 
2329,  ore-mail  address 
CMVAY«OPM.GOV. 

8UPPI.EMENTARY  mformation: 

Purpoae  of  Form  OI^f-1386B 

A  Federal  court  decree,  issued  in  1981 
and  still  binding,  requires 
recordkeeping  on  Federal  employment 
selection  proceduyres,  including  race  and 
national  origin  (RNO)  data,  to  determine 
the  "relative  impact  of  the  procedure 
upon  Blacks  and  upon  Hispanics  as 


compared  with  non-Hispanic  whites." 
OPM  and  other  agencies  use  form  OPM- 
1386B  to  collect  the  RNO  data  from 
applicants  being  considered  for 
selection  under  the  Outstanding  Scholar 
provisfon  of  the  decree.  Using  the 
standardized  form  makes  it  easier  to 
collect  and  consolidate  the  required 
data  for  use  by  the  Federal  Government 
and  by  the  plaintiffs.  OPM  and  agencies 
do  not  need  to  use  form  OPM-1386B  to 
collect  data  on  applicants  being 
considered  throu^  traditional 
examining  processes;  coiut-required 
data  on  those  applicants  are  collected  as 
part  of  an  application  process  not 
required  for  Outstanding  Scholars. 

The  form  OPM-1386B  is  not 
considered  in  the  selection  process,  but 
is  used  only  to  collect  statistical  data. 

Annual  Reporting  Borden 

Appoximately  100,000  forms  will  be 
processed  aimually.  The  average 
estimated  response  time  is  5  minutes  tot 
a  total  public  burden  of  8,333  houis. 

Office  of  Persomiel  Management 

Janice  R.  Lachano. 

Deputy  Director. 

[FR  Doc.  97-23891  Filwi  9-8-07;  •:4S  am) 


SECURITIES  AND  EXCHANOE 
COMMISSION 

Sunshin*  Act  KlMtlng 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  8, 1997. 

A  closed  meeting  will  be  held  on 
Tuesday,  September  9, 1997,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Conunissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  hat,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)  (4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  schedided  far  Tuesday, 
September  9, 1997,  at  10:00  a.m.,  will 
be: 
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Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  4, 1997. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-23951  Filed  9-5-97;  11:10  a.in.1 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Central  Wisconsin  Airport.  Mosinee,  Wl 

AGB4CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  firom  a  PFC  at  Central 
Wisconsin  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATE:  Conmients  must  be  received  on  or 
before  October  9, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office.  6020  28th  Avenue  South,  Room 
102,  Minneapolis.  Minnesota  55450.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  James  Hansford. 
Manager  oT  the  Central  Wisconsin 
Airport  at  the  following  address:  Central 
Wisconsin  Airport,  200  CWA  Drive, 
Suite  201,  Mosinee,  Wisconsin  54455. 
Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Coimties  of 
Marathon  and  Portage  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  M.  Nistler,  Assistant  Manager, 
Airports  EHstrict  Office.  6020  28th 
Avenue  South.  Room  102,  Minneapolis, 


MN  54450;  612-713-4361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPlfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Central  Wisconsin  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  25, 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Counties  of  Marathon  and 
Portage  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  12, 
1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-03-C- 
00-CWA. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  2012. 

Proposed  charge  expiration  date: 
November  1.  2021. 

Toto7  estimated  PFC  revenue: 
$3,529,500. 

Brief  description  of  proposed 
project(s):  Extend  Runway  17  and 
parallel  taxiway  by  800". 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  air 
taxi  operators  with  less  than  20  seats. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  peraon  at  the  Central 
Wisconsin  Airport 

Issued  in  Des  Plaines,  IL,  on  September  2. 
1997. 

Benito  D«  Lsoo, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[FR  Doc.  97-23777  Filed  9-«-97;  8:45  am) 
BILUNO  OOOC  4ei»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Port  Columbus  Intemational 
Airport  and  Use  the  Revenue  at  Port 
Columbus  Intemational  and  Bolton 
Field  Airports,  Columtnis,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Port 
Columbus  Intemational  and  tise  the 
revenue  at  Port  Coliunbus  Intemational 
and  Bolton  Field  Airports  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  9,  1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry 
Hedrick,  Executive  Director  of  the 
Columbus  Municipal  Airport  Authority 
at  the  following  address:  Port  Columbus 
Intemational  Airport,  4600  Intemational 
Gateway,  Columbus,  Ohio  43219. 

Air  carriers  and  foreign  air  carriera 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Municipal  Airport  Authority  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  W.  Jagiello,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport.  East.  8820  Beck  Road, 
Belleville.  Michigan  48111,  (313)  487- 
7296.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Port  Columbus  Intemational 
and  use  the  revenue  at  Port  Columbus 
Intemational  and  Bolton  Field  Airports 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 


101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CS^R  part  158). 

On  August  14, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Columbus  Municipal 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  13, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-06-C- 
00-CMH. 

Level  of  the  proposed  PFC:  $3.00. 

Current  charge  effective  date:  October 
1, 1992. 

Proposed  revised  charge  expiration 
date:  Febmary  13,  2004. 

Total  estimated  PFC  revenue: 
$42,077,911. 

Brief  description  of  proposed  projects: 

Port  Columbus  Intemational  Projects 

North  Airfield  Improvements,  Skycap 
Baggage  Improvements,  Chiller    ~ 
Replacement/Purge  Equipment, 
Structure  Removal  from  Rtmway  28L 
BRL,  Digital  Image  Acquisition  and  ID 
Card  Production  System,  Terminal  (Sate 
Alterations/Consolidation,  Satellite 
Landing  System,  Rimway  10R-28L 
Centerline  Improvements,  Development 
and  Enhancement  Study,  Tree  Removal, 
Terminal  Exit  Door  Modifications, 
Multi-User  Flight  Information  Display 
System,  ARFF  Rapid  Intervention 
Vehicle,  Terminal  Modernization 
Program,  Taxiway  "E"  Lighting, 
Intemational  C^teway/Stelzer  Rd., 
Interchange  Jtistification  Study, 
Terminal  Ramp  Aircraft  Parking  Pads, 
Lane  Apron  and  Connector/Taxiway  C- 
1  Overlay,  Terminal  Apron 
Rehabilitation:  Planning  and  Design. 
Intemational  C^teway  Improvements, 
Residential  Soimdproofing  Phases  II-IV, 
Ticket  Counter/Baggage  Claim 
Expansion  Study,  Addendum  to  1993 
Part  150  NEM  and  NCP,  West  Sanitary 
Pumping  Station  and  8"  Force  Main, 
Landside  Building  Program:  Scope 
Definition  and  Design  Standards, 
Reconfigure  Post  Office  on  the  Air 
Operations  Area,  Terminal  Entrance 
Improvements,  Public  Address  System, 
Terminal  Directional  Signage.  Signage 
Standards  Manual,  Rimway  Distance 
Measuring  Equipment,  RW  10L-28R 
NAVAIDS.  North  Airfield  T-Hangar 
Apron,  Airport  Economic  Impact 
Analysis,  Wetiand  Delineation  Study. 
Signage  and  Graphics  Consulting 
Services,  Airfield  Lighting  Electric 
Vault.  South  Ramp  SetUement  Study 
Safety  and  Security  Equipment, 
Concourse  "B"  Renovations,  Relocation 


of  Taxiway  "G"  Lighting,  Landside 
Building  Program:  Design  and 
Construction,  East  Sanitary  Lift  Station 
Replacement,  PFC  Application 
Formulation  Expenses,  Backflow 
Prevention  Valves  Terminal  Heating 
Piping  Replacement 

Bolton  Field  Projects 

Airport  Layout  Plan  and  Exhibit  "A". 
Automated  Weather  Observation 
System,  Drainage  Improvements, 
Terminal  Restrooms/ADA 
Requirements,  Engineering  and 
Consulting  SMvices,  RW  4  End 
Centerline  Rehabilitation,  Tree 
Removal.  Class  or  classes  of  air  carriers 
which  the  public  agency  has  requested 
not  be  reqiiired  to  collect  PFCs:  Air 
Taxi/Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
MFORMATKXI  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doctmients  germane  to  the 
application  at  the  Columbus  Municipal 
Airport  Authority. 

Issued  in  Des  Plaines,  HI.  on  September  2, 
1997. 

Benito  Da  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(FR  Doc.  97-23778  Filed  9-8-97;  8:45  am] 
eaXMO  CODE  4»1»-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.  S7-«] 

Notice  of  Information  Collection 
Approval 

AQBICY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  information  collection 
approval 

SUMMARY:  This  notice  announces  OMB 
approval  of  a  request  for  extension  of 
approval  of  an  information  collection, 
OMB  No.  2137-0595,  entiUed 
"Hazardous  Materials:  Cargo  Tank 
Motor  Vehicles  in  Liquefied 
Compressed  C^as  Service".  The 
information  collection  has  been 
extended  until  February  28, 1998. 
DATES:  The  expiration  date  for 
information  collection  OMB  No.  2137- 
0595  is  February  28, 1998. 
ADDRESSES:  Requests  for  a  copy  of  the 
information  collection  should  be 
directed  to  Deborah  Boothe,  Office  of 
Hazardous  Materials  Standards  (DHM- 


10),  Research  and  Special  Programs 
Administration,  Room  8102, 400 
Seventh  Street,  SW,  Washington.  DC 
20590-0001. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Boothe.  Office  of  Hazardous 
Materials  Standards  (DHM-10). 
Research  and  Special  Programs 
Administration,  Room  8102,  400 
Seventh  Street,  SW.  Washington.  DC 
20590-0001,  Telephone  (202)  366-8553. 
8UPPI.EMBaARY  INFORMATION:  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320) 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(s)  and  specify  that  no  person  is 
required  to  respond  to  an  information 
collection  unless  it  displays  a  valid 
OMB  control  number.  RSPA  published 
a  final  rule  in  the  Federal  RegMer  (62 
FR  44038)  an  August  18,  1997,  entitled 
"Hazardous  Materials:  Cargo  Tank 
Motor  Vehicles  in  Liquefictd 
Ckimpressed  Gas  Service".  RSPA  has 
received  approval  from  OMB  for  the 
information  collection  contained  in  that 
final  mle  under  OMB  No.  2137-0595. 
The  approval  expires  on  February  28, 
1998 

RSPA  published  Notice  No.  97-4  (62 
FR  44169)  on  August  19, 1997, 
requesting  conunents  on  this 
information  collection.  The  comment 
period  on  Notice  No.  97-4  closes  on 
September  18. 1997.  Based  on 
comments  received  on  Notice  97-4, 
RSPA  will  submit  a  request  to  OMB  for 
extension  of  the  information  collection 
approval  imtil  March  1, 1999,  which  is 
the  expiration  date  for  requirements  in 
the  fiiml  rule.  RSPA  vtrill  then  publish 
notice  of  OMB's  action  in  the  Federal 
Register. 

Issued  in  Washington,  DC,  on  September  3, 
1997. 

Edward  T«MazzaIlo, 
Director,  Office  of  Hazardous  Materiaia 
Standards. 

(FR  Doc.  97-23780  Filed  9-8-97;  8:45  am] 
■ujNQ  cooe  4eifr4o-p 

DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation  Advisory  Board;  Notice  of 
Maattng 

Purstiant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
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Seaway  Development  Corporation 
(SLSDC).  to  be  held  at  10:00  a.m., 
September  17, 1997,  in  the  Associate 
Administrator's  Conference  Room, 
SLSDC  Administration  Building,  180 
Andrews  Street,  Massena,  New  York. 
The  agenda  for  this  meeting  will  be  as 
follows:  Opening  Remarks; 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  New 
Business;  and  Qosing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 


the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  September  12,  1997,  Marc  C. 
Owen,  Advisory  Board  Liaison.  Sadnt 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW., 
Washington,  DC  20590;  202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC.  on  September  4, 
1997. 

Marc  C  Owm. 

Advisory  Board  Liaison. 

IFR  Doc.  97-23781  Filed  9-8-97;  8:45  am] 

MJJNO  CODE  4aiO-«1-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Servica  Merit  Review 
Committee,  Notice  of  Meetings 

The  Depcutment  of  Veterans  ACEairs 
gives  notice  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.,  of  the 
following  meetings  to  be  held  from  8 
a.m.  to  5  p.m.  as  indicated  below: 


Suboommrttee  for 


Nephrology  _ 

Metal  HeaWi  flvid  Behavigrai  Sctsnces 


Surgery 

Aging  and  Clinical  Geriatrics „.... 

lrnmurK)logy  „ 

Neurobiology  

Hematology  „ „.^_ 

Respiration  

Endocrinology „ _ 

Alcoholism  arxl  Drug  Dependence 

Ger>eral  Medical  Scierx»  

Gastroenterology  

Cardiovascular  Studies  

OrKX)logy  _ 

Infectious  Diseases  

Medical  Research  Service  Merit  Review  Committee 


Dale 


September 

2S,  1997. 
September 

29-30. 

1997. 
OdotMr  4, 

1907. 
October  6. 

1997. 
October  6, 

1997. 
October  fr-7, 

1997. 
October  7, 

1997. 
October  9, 

1997. 
October  9- 

10,  1997. 
October  14, 

1997. 
October  1&- 

17.  1997. 
October  20- 

21,  1997. 
October  20- 

21,  1997. 
October  23- 

24,  1997. 
October  23- 

24,  1997. 
December  4, 

1997. 


Locatton 


Washington  Plaza  Hotel. 
Holiday  Inn  Central. 

Washington  Plaza  Hotel. 
Holiday  kin  Ccmtral. 
Holiday  Inn  Central. 
Washington  Plaza  Hotel 
Washington  Plaza  Hotel. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Hotel  Washington. 
Hotel  Washington. 
Holiday  Inn  Central. 
Holiday  Inn  Central. 
Washington  Plaza  Hotel. 


meetings  and  rosters  of  the  members  of 
the  Subcommittees  may  be  obtained 
from  this  source. 

Dated:  August  26, 1997. 

By  Direction  of  the  Secretary-Designate. 
He3rward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  97-23754  Filed  9-8-97;  8:45  am] 

BHJJNQ  COOE  S32IM)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Resaarch  and  Devalopmant 
Cooparathra  Studiaa  Evaluation 
Commlttaa  Notica  of  Maating 

The  Department  of  Veterans  Afbirs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94—409,  that  a  meeting  of  the  Research 
and  Development  Cooperative  Studies 
Evaluation  Committee  will  be  held  at 
the  Marriott  Residence  Inn,  550  Army 
Navy  Drive.  Arlington,  VA  22202. 
October  8-9, 1997.  The  session  on 
October  8  is  scheduled  to  begin  at  7:30 


a.m.  and  end  at  5:15  p.m.  and  on 
October  9  from  7:30  a.m.  to  1:00  p.m. 
The  meeting  will  be  for  the  purpose  of 
reviewing  one  new  protocol  for  multi- 
hospital  clinical  trial  on  prophylaxis  of 
medical  patients  for  thromboembolism 
and  the  progress  of  five  on-going 
cooperative  studies  on  treatment  of 
alcoholic  liver  fibrosis,  betablocker  for 
heart  failure,  cancer  intervention  versus 
observation  trial,  treatment  of  unstable 
angina  and  evaluation  of  geriatric  cares. 

The  Committee  advises  the  Chief 
Research  and  Development  OfGcer 
through  the  Chief  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subiects. 

Tne  meeting  will  be  open  to  the 
public  from  7:30  a.m.  to  8:CK)  a.m.  on 
both  days  to  discuss  the  general  status 
of  the  program.  Those  who  plan  to 
attend  should  contact  Dr.  Piag  Huang, 
Coordinator,  Medical  Research  Service 
Cooperative  Studies  Evaluation 
Committee,  Department  of  Veterans 


A&irs,  Washington.  DC.  (202-273- 
8295),  prior  to  October  3, 1997. 

The  meeting  will  be  closed  from  8:00 
a.m.  to  5:00  p.m.  on  October  8, 1997," 
and  from  8:00  a.m.  to  1:00  p.m.,  on 
October  9, 1997,  for  consideration  of 
specific  proposals  in  accordance  with 
provisions  set  forth  in  section  10(d)  of 
Public  Law  92-463,  as  amended  by 
section  5(c)  of  Public  Law  94—409,  and 
5  U.S.C.  552b(cK6).  During  this  portion 
of  the  meeting,  discussions  and 
recommendations  will  deal  with 
quaMfications  of  personnel  conducting 
the  studies,  staff  and  consultant 
critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosures  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  August  26, 1997. 

By  Direction  of  the  Seeretary-Designate. 
Hayward  Bannister. 
Committee  Management  Officm'. 
IFR  Doc.  97-23755  Filed  9-8-97;  8:45  am) 


Holiday  Inn  Central.  1501  Rhode  Island 
Avenue.  NW,  Washington.  DC  20005 

Hotel  Washington.  5 15-1 5th  Street.  NW, 
Washington.  DC  20004 

Washington  Plaza  Hotel,  10  Thomas  Circle, 
NW,  Washington,  DC  20005 

These  meetings  will  be  for  the 
purpose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
specialty  by  Department  of  Veterans 
Affairs  (VA)  investigators  working  in 
VA  Medical  Centers  and  Clinics. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  All  of  the  Merit  Review 


Subcommittee  meetings  will  be  closed 
to  the  public  after  approximately  one 
hour  from  the  start  for  the  review, 
discussion,  and  evaluation  of  initial  and 
renewal  projects. 

The  closed  portion  of  the  meeting 
involves  discussion,  examination, 
reference  to,  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 


research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significanUy  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Public  law  92-463. 
as  amended  by  Public  law  94—409, 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  552b(c)  (6) 
and  (9)(B).  Because  of  the  limited 
seating  capacity  of  the  rooms,  those  who 
plan  to  attend  should  contact  Dr.  LeRoy 
Frey,  Chief,  Program  Review  Division, 
Medical  Research  Service,  Department 
of  Veterans  Affairs,  Washington,  1X3, 
(202)  275-6634.  at  least  five  days  prior 
to  each  meeting.  Minutes  of  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  editoriaJ  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Olfice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue.  % 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
[Doctot  No.  78N-036L] 
RIN  0910-AA01 

Laxative  Drug  Products  for  Over-the- 
Countar  Human  Usa;  Proposed 
Amendment  to  the  Tentative  Rnai 
Monograph 

Ck)tTection 

In  proposed  mle  document  97-23122, 
beginning  on  page  46223,  in  the  issue  of 
Tuesday,  September  2, 1997,  make  the 
following  correction: 

§310.545    [CorrwtMl] 

On  page  46227.  in  the  second  column, 
in  §310.545  (d)(29),  in  the  first  line, 
"September  2,  1997"  should  read  "(Date 
of  publication  in  the  Federal  Register). 
aiujNOCooE  iao6«i-o 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Parts  704. 715,  726, 750.  752 

[AJOAR  Notice  97-1] 

RIN0412-AA30 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

Correction 

In  rule  dociunent  97-18603, 
beginning  on  page  40464,  in  the  issue  of 
Tuesday,  July  29,  1997,  make  the 
following  corrections: 

1.  On  page  40464,  in  the  third 
coliunn,  in  the  fourth  line,  "752.255-70" 
should  read  "752.225-70". 

2.  On  page  40465,  in  the  third 
column,  in  the  first  line,  "752.7070" 
should  read  "752.7010". 


3.  On  page  40467,  in  the  first  column, 
the  heading  for  Part  704  should  read  as 
follows: 

PART  704— ADMINISTRATIVE 
MATTERS 

4.  On  page  40467,  in  the  third 
column,  amendatory  instruction  31.  and 
the  section  heading  above  it  are 
corrected  to  read  as  follows: 

715.413-2    [AmwKtod] 

31.  Section  715.413-2  is  amended  by 
removing  paragraph  (c),  introductory 
text;  by  removing  paragraph  (2)  at  the 
end  of  the  section;  and  by  revising 
paragraph  (b)  to  read  as  follows: 

715.613-71    [Corrsctad] 

5.  On  page  40468,  in  the  first  column, 
715.613-71(c)(2)  is  corrected  to  read  as 
follows: 

(2)  Based  upon  this  preliminary 
finding,  the  cognizant  technical  office 
shall  establish  an  evaluation  panel 
consisting  of  a  representative  of  the 
cognizant  technical  office  as  chairman, 
a  representative  of  the  contracting 
officer,  and  any  other  representatives 
considered  appropriate  by  the  chairman 
to  review  the  proposed  activity  for  its 
appropriateness  under  the  collaborative 
assistance  method. 

726.7007    [Corrsdad] 

6.  On  page  40468.  in  the  third 
column,  in  amendatory  instruction  46., 
in  the  last  line,  "716.7005"  should  read 
"726.7005". 

7Sa7110-5    (CoTTMlMq 

7.  On  page  40469,  in  the  third 
column,  in  750.7110-5,  in  the  fifth  line, 
"approval"  should  read  "approved". 

752.225-71    (Conectad] 

9.  On  page  40470,  in  the  second 
coliunn,  in  752.225-71(b),  in  the  fourth 
line  "238"  should  read  "228". 

752.7001    [Corradwl] 

10.  On  page  40470,  in  the  third 
colimm,  in  752.7001,  in  the  clause,  in 
the  second  line  "and"  should  read  "on". 

aaUNQ  CODE  1«0»«1-0 


DEPARTMENT  OF  JUSTICE 
immigration  and  Naturaliiation  Service 

PNS  No.  1878-97;  AG  Ontor  No.  2112-97] 

RIN1115-AE20 

Designation  of  Montserrat;  Under 
Temporary  Protected  Status 

Cbrrectio/i 

In  notice  document  97-23118, 
beginning  on  page  45685.  in  the  issue  of 
Thursday,  August  28,  1997,  make  the 
following  correction: 

On  page  25686,  in  the  second  column, 
in  the  22nd  line  from  the  bottom, 
"August  28,  1977"  should  read  "August 
28, 1997". 

MLUNQCOOe  i90Hn-O 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  1,3.  and  9 

mN2900-AI73 

Servicemen's  and  Veterans'  Group  Life 
Insurance 

Correction 

In  rule  document  97-17412. 
beginning  on  page  35969.  in  the  issue  of 
Thursday,  July  3, 1997,  make  the 
following  corrections: 

1.  On  page  35969,  in  the  third 
column,  in  the  SUMMARY  section,  in  the 
14th  line,  "Servicemembers"  should 
read  "Servicemembers'  ". 

2.  On  the  same  page,  in  the 
SUPPtBMENTARY  MFORMATKM  section,  in 
the  fourth  line  from  the  bottom, 
"Servicemembers"  should  read 
'Servicemembers'  ". 

PART  1— [CORRECTED] 

3.  On  page  35970,  in  the  first  column, 
in  amendatory  instruction  2.,  in  the 
fourth  line,  "Servicemembers"  should 
read  "Servicemembers'  ". 

PART  3— [CORRECTED] 

4.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  4., 
"Servicemembers"  should  read 
"Servicemembers'  ". 

PART  9— [CORRECTED] 
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5.  On  the  same  page,  in  the  second 
cohnmi.  in  the  part  heading,  ^,^ 
"VETEKANS"  "should  read 
**VEraLANS'  ". 

6.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruation  8.,  in 
the  last  line.  "Servicemembers"  should 
read  "Servicemembers'  ". 

loooe  im&«nt 


Tuesday 
September  9,  1997 


Part  II 

Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

to  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures  for 
Externally  Vented  Refrigerators  and 
Refrigerator-Freezers;  Final  Rule 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFRPai1430 
Rmi904-AA93 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures 
for  Externally  Vented  Refrigerators  and 
Refrigerator-Freeiars 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Final  rule. 

SUMMARY:  The  E)epartment  of  Energy 
(Department  or  DOE)  today  promulgates 
test  procedures  for  measuring  the  energy 
consumption  of  an  externally  vented 
refrigerator  and  externally  vented 
refrigerator-freezer,  a  technological 
innovation  which  is  not  covered  by  the 
existing  test  procedures.  Today's  final 
rule  does  not  change  the  test  procedures 
applicable  to  refrigerator  and 
refrigerator-freezer  designs  without 
external  venting. 
EFFECTIVE  DATE:  October  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.,  20585-0121,  (202) 
586-9611 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Biiilding,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585-0103, 
(202) 586-9507 

8UPPI.EMENTARY  MFORMATION: 

L  Introduction 

A.  Authority 

Part  B  of  Title  HI  of  the  Energy  Policy 
and  Conservation  Act  of  1975,  Public 
Law  94-163,  as  amended,  established 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles  (Program). '  The  products 
currently  subject  to  this  Program 
(referred  to  hereafter  as  "covered 
products")  include  electric  refrigerators 
and  electric  refrigerator-freezers. 

Under  the  Act,  the  Program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  the  Federal  energy 
conservation  standards.  This  final  rule 


'  Part  B  of  Title  HI  of  Enefgy  Policy  and 
Conservation  Act.  aa  amended,  is  refeired  to  in  thia 
Goal  rule  as  "EPCA"  or  the  "Act"  Part  B  of  TiUe 
m  U  codified  at  42  U.S.C  6291-6309. 


concerns  the  testing  aspect  of  this 
program.  EPCA,  §  323,  42  U.S.C.  6293. 
The  purpose  of  the  test  procedures  is  to 
produce  test  results  that  measure  energy 
efficiency,  energy  use,  water  use  (in  the 
case  of  showerheads,  faucets,  water 
closets  and  urinals),  or  estimated  annnnj 
operating  cost  of  a  covered  product 
during  a  representative  average  use 
cycle  or  period  of  use.  The  test 
procedures  shall  not  be  unduly 
burdensome  to  conduct.  42  U.S.C. 
6293(b)(3).  One  himdred  and  eighty 
days  after  a  test  procediu^  for  a  product 
is  adopted,  no  manufacturer  may  make 
representations  with  respect  to  energy 
use,  efficiency  or  water  use  of  such 
product,  or  the  cost  of  energy  consumed 
by  such  product,  except  as  reflected  in 
tests  conducted  according  to  the  DOE 
procedure.  42  U.S.C.  6293(c)(2).  The 
Department,  with  assistance  from  the 
National  Institute  of  Standards  and 
Technology,  may  amend  or  establish 
new  test  procedures,  as  appropriate,  for 
any  covered  product. 

Test  procedures  promulgated  by  DOE 
appear  at  10  CFR  Part  430,  Subpart  B. 
The  "Uniform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Electric  Refrigerators  and  Electric 
Refrigerator-Freezers"  appears  at 
Appendix  Al  to  Subpart  B. 

Section  323(e)  of  tne  Act  requires 
DOE  to  determine  to  what  extent,  if  any, 
a  proposed  test  procedure  would  alter 
the  measured  energy  efficiency, 
measured  energy  use  or  measured  water 
use  of  any  covered  product  as 
determined  luider  the  existing  test 
procedure.  If  DOE  determines  that  an 
amended  test  procedure  would  alter  the 
meastued  efficiency  or  measured  use  of 
a  covered  product,  DOE  is  required  to 
amend  the  applicable  energy 
conservation  standard  accordingly.  In 
determining  the  amended  energy 
conservation  standard,  DOE  is  required 
to  measure  the  energy  efficiency  or 
energy  use  of  a  representative  sample  of 
covered  products  that  minimally 
comply  with  the  existing  standard.  The 
average  energy  use  of  this  representative 
sample,  determined  luider  the  amended 
test  procedure,  constitutes  the  amended 
standard.  EPCA,  §  323(e)(2).  42  U.S.C. 
6293(e)(2). 

B.  Background 

On  March  14. 1995,  Edward  Schulak 
Equities,  Inc.  ("ESE")  submitted  a  letter 
to  the  Department  regarding  the 
inapplicability  of  existing  test 
procediuBS  in  Appendix  Al  to 
externally  vented  refrigerators.  ESE 
submitted  a  description  of  an  externally 
vented  refrigerator  from  a  recently 
granted  patent.  ESE  claimed  that 
allowing  cooler  outside  air  to  be  passed 


over  the  condenser/compressor  of  a 
refrigerator  would  reduce  energy 
consiunption  of  the  refrigerator.  ESE 
explained  that  the  existing  test 
procedures  address  only  a  closed  system 
without  the  possibility  of  transfer  of 
exterior  air  cooler  than  the  ambient 
room  teniperatiuv. 

While  bSE's  letter  was  submitted  as  a 
petition  for  waiver,  the  Department 
concluded  that  its  waiver  process  was 
not  appropriate  because  waivers  apply 
to  "basic  models."  and  no  models  are 
currenUy  being  manufactured 
incorporating  this  invention,  nor  is  the 
invention  being  produced  for 
retrofitting.  Therefore,  the  Department 
published  ESE's  letter  and  issued  a 
Notice  of  Inquiry  inviting  public 
comment  on  several  issues  relating  to 
externally  vented  refrigerators.  60  FR 
37603,  37604  (July  21, 1995).  No  public 
comments  were  received  in  response  to 
this  Notice  of  Inquiry. 

On  November  13,  1995,  acting  upon 
the  Department's  suggestion,  ESE 
submitted  a  draft  of  proposed 
amendments  to  the  test  procedures  for 
refrigerators  and  refrigerator-freezers. 
The  Department  referred  this  submittal 
to  the  National  Institute  of  Standards 
and  Technology  (NIST).  NIST,  the 
Department  and  ESE  representatives 
extensively  discussed  the  requirements 
for  test  procediues  for  externally  vented 
refrigerators  and  refrigerator-freezers. 

On  April  8, 1997,  DOE  published  a 
Notice  of  Proposed  Rulemaking  (NOPR), 
to  amend  the  test  procedures  for 
refrigerators  and  refrigerator-freezers.  62 
FR  16739.  DOE  proposed  to  add  test 
procedvue  amendments  specific  to 
externally  vented  refrigerators  and 
externally  vented  refrigerator-freezers. 
The  ciurent  test  procedures  for 
refrigerators  and  refrigerator-freezers, 
found  at  10  CFR  Part  430,  Appendix  Al 
of  Subpart  B,  do  not  address  testing  of 
externally  vented  refrigerators  and 
refrigerator-freezers.  The  existing  test 
procedures  apply  to  a  refrigerator 
system  to  which  cool  outside  air  cannot 
be  introduced  for  purposes  of  heat 
transfer.  Externally  vented  refrige^tors 
would  be  designed  to  permit  outside  air 
to  be  introduced  across  the  refrigerator's 
condenser  and  compressor  and,  in  some 
cases,  throughout  the  walls  of  the 
refrigerator.  The  introduction  of  outside 
air  at  temfwratiues  lower  than  the 
ambient  room  air  temperature  permits 
more  efficient  heat  transfer,  potentially 
resulting  in  energy  savings. 

The  Etepartment  has  therefore  revised 
the  test  procedures  to  include 
provisions  tailored  to  measuring  the 
energy  consumption  of  externally 
vented  refrigerators  and  refrigerator- 
freezers.  These  provisions  add  to,  rather 


than  replace,  the  existing  test 
procedures,  which  remain  fully 
applicable  to  both  externally  vented 
vented  refrigerators  and  refrigerator- 
freezere  and  refrigerators  and 
refrigerator- freezers  that  are  not 
externally  vented.  The  amendments 
provide  a  method  for  accurately 
measuring  the  energy  consumption  of 
an  enclosed,  externally  vented 
refrigerator  or  refrigerator-freezer  imit 
and  take  account  of  design  featiu^s  (e.g.. 
enclosed  condenser,  outside  air 
conduits,  dampers)  peculiar  to  an 
externally  vented  refrigerator  or 
refrigerator-freezer  that  circulates 
outside  air  aroimd  its  condenser.  With 
these  amendments,  the  test  procedures 
provide  a  basis  for  making  comparable 
measurements  of  energy  consumption 
for  both  externally  vented  vented 
refrigeratora  and  refrigerator-freezers 
and  refrigerators  and  refrigerator^ 
freezers  that  are  not  externally  vented. 
More  information  about  these  test 
procedure  amendments  may  be  fbiuid  in 
ths  NOPR.  62  FR  16739  (April  8. 1997). 

Today's  rule  amends  the  test 
procediues  for  electric  refrigerators  and 
electric  refrigerator-freezers  appearing 
in  10  CFR  Part  430,  Subpart  B. 
Appendix  Al  by:  (1)  adding  a  definition 
of  externally  vented  refrigerators  and 
refrigerator-freezers  to  which  the 
revisions  are  applicable,  (2)  prescribing 
test  conditions  for  externally  vented 
refrigeratora  and  refrigerator-freezera,  (3) 
specifying  energy  consumption 
measurement  tests  for  externally  vented 
refrigeratora  and  refiigerator-freezera. 
and  (4)  including  calculation  methods 
for  deriving  residts  from  test 
measurements. 

These  test  procedure  amendments 
apply  only  to  this  product  design  and 
do  not  apply  to  existing  product  designs 
of  refrigeratora  and  refrigerator-freezera 
Mrithout  this  feature.  Existing  test 
procedures  for  non-extemally  vented 
refrigeratora  and  refrigerator-freezera 
remain  unchanged.  The  energy 
conservation  standards  for  refrigeratora 
and  refrigerator-freezera  are  unaffected 
by  the  adoption  or  use  of  the  new  test 
procedures  because  the  new  test 
procediira  amendments  do  not  apply  to 
any  refiigerator  or  refrigerator-freezer 
that  is  currentiy  manufactured. 

n.  Discussion 

In  response  to  the  April  8. 1997, 
NOPR,  the  Department  received  one 
comment,  which  was  from  Mark  L. 
Perils,  counsel  to  ESE,  luging  the 
adoption  of  the  test  procedures  in  the 
NOPR.  The  Department  believes  it  is 
appropriate  to  proceed  to  a  final  rule 
promulgating  the  test  procedures  as 
proposed.  The  Department  today 


amends  the  test  procedures  applicable 
to  electric  refrigeratora  and  electric 
refrigerator-freezera  (10  CFR  Part  430, 
Subpart  B,  Appendix  Al),  as  follows: 
1.  Definitions  and  applicability  of 
amended  test  procedures.  The 
Department  defines  "externally  vented 
refrigerator  or  refrigerator-freezer"  as  a 
refrigerator  or  refrigerator-freezer  with 
an  enclosed  condenser  or  an  enclosed 
condenser/compressor  compartment, 
and  a  set  of  air  ducts  for  transferring 
exterior  air  from  outside  the  building 
envelope  into,  through,  and  out  of  the 
refrigerator  or  refrigerator-freezer 
condenser  or  condenser/compressor 
compartment  (section  1.12).  Energy 
consumption  savings  from  an  externally 
vented  refrigerator  or  refrigerator-freezer 
should  be  achievable  for  outside  air 
temperatiires  between  60  *'F  and  80  "F. 
Above  80  "F,  outside  air  may  be  warmer 
than  ambient  room  air,  making  heat 
transfer  in  the  wrong  direction  for 
energy  savings.  Below  60  "F,  outside  air 
may  too  cool  for  optimal  operation  of 
the  imit.  The  amendments  to  the  test 
procedures  are  generally  predicated 
upon  a  design  that  permits  the 
exclusion  and/or  mixing  of  outside  air 
that  is  either  above  80  "F  or  below  60 
"F.  (In  the  case  that  the  mixing  control 
is  not  able  to  maintain  an  inlet 
temperattire  of  60  *F,  section  5.4.2.4  is 
invoked,  and  energy  performance  with 
inlet  temperatures  of  50  °F  and  30  "F  are 
measured.)  Accordingly,  the 
amendments  to  the  test  procedures  will 
apply  only  under  conditions  where  the 
externally  vented  refrigerator  or 
refrigerator-freezer  design  is  capable  of 
mixing  the  exterior  air  drawn  in  from 
outside  the  building  envelope  with  the 
ambient  room  afr.  The  modification 
includes  thermostatically  controlled 
dampera  or  controls  that:  (1)  enable  the 
pn^>er  mixing  of  outside  and  ambient 
room  air  when  the  outside  air 
temperatiu^  is  lower  than  60  °F,  and  (2) 
exclude  outside  air  warmer  than  80  *F. 
or  warmer  than  room  air  temperatiue 
(section  1.12).  Externally  vented  units 
could  have  temperature  controls  that 
exclude  outside  air  either  at  a  pre-set 
temperatiUB  no  lower  than  80  *F  or 
when  the  outside  air  temperature 
exceeds  the  ambient  room  air 
temperature  (section  1.12).  The  test 
procedures  require  that  prior  to 
conducting  energy  consumption  tests, 
the  operability  of  thermostatic  controls 
be  verified  (section  5.4.1).  All  tests  must 
generally  be  conducted  with  the 
thermostatic  controls  operable.  A 
special  rule  is  provided  for  testing 
energy  consvunption  when  mixing 
controls  do  not  operate  properly 
(section  5.4.2.4).  The  energy 


consiunption  of  any  exterior  air  fan  that 
draws  air  to  the  refrigerator  cabinet  will 
be  included  in  the  total  energy 
consumption  measurements  specified  in 
section  5.2.1. 

2.  Exterior  air  source.  The  Department 
recognizes  that  actual  testing  should 
take  place  under  conditions  of  variable 
exterior  air  temperatures  and,  therefore, 
requires  that  prescribed  test  conditions 
include  the  provision  of  an  external  air 
source  that  provides  air  at  adjustable 
temperature  and  pressure  capabilities 
(section  2.6).  The  test  procedures 
prescribe  the  location  of  temperature 
sensors  for  measuring  the  air 
temperature  at  the  inlet  to  the 
condenser/compressor  compartment 
(section  2.6.2).  Air  temperature  will  also 
be  measured  at  the  exterior  air  source. 
Temperature  measurements  are  to  be 
made  at  prescribed  intervals. 

3.  Air  ducts.  Externally  vented 
refrigeratora  and  refrigerator/freezers 
depend  upon  air  ducts  to  transfer 
exterior  air  to  the  refrigerator  cabinet 
Rather  than  specifying  the  length, 
diameter,  shape  and  material  of  the 
duct,  the  Department  specifies  air 
pressure  requirements  as  a  uniform  test 
condition  (section  2.6.3).  Specifically, 
the  test  procedures  require  exterior  air 
pressure  at  the  inlet  to  the  refrigerator 
unit  be  maintained  at  a  negative 
pressure  of  0.20"  ±  0.05"  water  column 
(62  Pa  ±  12.5  Pa).  The  test  procedures 
also  specify  location  distances  for  the 
pressure  sensora,  relative  to  the  exterior 
air  source  (i.e.,  the  inlet  to  the  building 
envelope)  and  to  the  condenser  inlet 

4.  Applicability  of  general  test  method 
conditions.  The  amendments  to  the  test 
procedures  are  not  intended  to  supplant 
existing  test  methods  applicable  to  all 
other  refrigeratora  and  refrigerator- 
freezera.  Accordingly,  the  amendments 
provide  that,  except  as  expressly 
modified,  the  test  conditions  and 
specifications  included  in  the  existrog 
test  procedures  also  apply  to  extemaUy 
vented  refiigeratore  and  refiigerator- 
fireezera  (section  5.4). 

5.  Energy  consumption  correction 
factor  for  test  measurements.  The 
Department  prescribes  a  series  of 
formulas  for  determining  energy 
consumption  from  test  measurements. 
Firat,  the  Department  recognizes  that 
energy  consumption  of  any  refrigerator 
will  be  difiiarent  with  and  without  door 
openings.  Under  the  existing  test 
procedure,  refrigeratora  are  tested  at  90 
"F  without  door  openings  to  simulate 
the  energy  consumption  they  would 
have  at  normal  room  temperature  with 
door  openings.  Normal  room 
temperature  for  the  refrigerator  test 
procedure  is  considered  to  be  80  "F.  the 
typical  temperature  of  the  ambient  air 
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surrounding  the  refrigerator's 
condenser.  An  externally  vented 
refrigerator  will  show  an  artificially  low 
energy  consumption  compared  to  an 
imvented  refrigerator  when  tested  at  90 
"F  room  air  temperature,  because  90  °F 
is  warmer  than  normal  room 
temperatiire.  The  Department  therefore 
requires  calculation  of  a  correction 
factor  for  each  basic  model  of  externally 
vented  refrigerator.  The  correction  factor 
is  the  ratio  of  the  energy  consumption 
of  an  externally  vented  refrigerator  (%vith 
external  venting  disabled)  at  90  "F  inlet 
air  temperatiu^  to  the  energy 
consumption  of  the  unit  at  80  "F  inlet 
air  temperature  (sections  5.4.2.1  and 
6.3.1). 

6.  Energy  consimiption  test 
measurements  and  calculations.  Based 
on  analysis  by  MIST  and  its  derivation 
of  an  algebraic  equation  for  determining 
enei^  consumption  over  a  range  of 
outside  air  temperatures,  the 
Department  has  determined  that  test 
measurements  of  energy  consumption 
need  be  taken  at  only  two  outside  air 
temperatures,  90  "F  and  60  *F  (sections 
5.4.2.2  and  5.4.2.3).  If  the  outside  air 
temperature  is  not  in  this  range,  mixing 
controls  and  dampers  will  keep  the 
condenser  inlet  temperature  within  the 
range.  Accordingly,  the  Department 
prescribes  an  energy  profile  equation 
that  will  allow  for  the  interpolation  of 
energy  consumption  at  outside  air 
temperatures  within  this  range  (section 
6.3.4).  The  parameters  of  the  energy 
profile  equation  are  determined  for  each 
basic  model  of  externally  vented 
refrigerator  that  is  tested,  based  on  the 
measured  energy  consumption  during 
testing  at  90  "F  and  60  "F. 

Once  the  parameters  of  the  energy 
profile  equation  are  determined,  the  test 
procedures  provide  a  basis  for 
calculating  energy  consumption  at 
various  temperatures.  Because 
temperatures  vary  across  the  country, 
throughout  a  day,  and  throughout  the 
year,  the  test  procedures  specify  an 
energy  consumption  formula  that 
determines  a  unit's  total  energy 
consumption  based  on  weighted 
averaging  of  the  unit's  energy 
consumption  at  difiiarent  exterior  air 
temperatures.  The  test  procedures 
provide  weighting  factors  for  a  national 
average  energy  consumption  (section 
6.3.6)  and  weighting  factors  for  four 
different  regions  of  the  country,  which 
are  identified  on  a  map.  This  procedure 
was  based  on  the  test  procedure  for  heat 
piunps,  for  which  energy  savings  are 
also  a  function  of  climate.  The  regional 
map  is  the  same  as  that  used  in  the  heat 
pump  test  procedure,  except  Regions  I 
and  II  from  the  heat  pump  test 
procedure  are  combined  and  called 


Region  I.  Externally  vented  refrigerators 
need  only  be  tested  at  90  °F  and  60  "F, 
and  from  such  measurements, 
application  of  the  correction  factor,  and 
application  of  the  energy  profile 
equation,  the  unit's  average  per  cycle 
energy  consumption  can  be  determined 
for  the  nation  as  a  whole  and  for  each 
of  the  four  regions  of  the  coimtry. 

7.  Reporting  requirements. 
Refrigerators  and  refrigerator-freezers 
are  required  to  report  annual  enei;gy 
consumption.  For  externally  vented 
products,  the  annual  energy 
consumption  will  depend  on  climate. 
The  annual  energy  consumption 
reported  for  externally  vented  products 
shall  be  the  national  average  annnB) 
energy  use.  Separate  reporting  of 
regional  enei^  use  is  not  required. 

m.  Review  Under  the  Natkmal 
EnviroiiiMiBlal  Policy  Act  oflMt 

In  this  rule,  the  Department 
promulgates  amendments  to  the  test 
procedures  for  refrigerators  and 
refrigerator-freezers  to  include 
extemalfy  vented  refrigeratore  and 
refrigerator-freezere.  The  Department 
has  determined  that  this  rule  is  covered 
under  the  Categorical  Exclusion  found 
at  paragraph  A.5  of  Appendix  A  to 
Subpart  D,  10  CFR  Part  1021,  which 
applies  to  the  amendment  of  an  existing 
rule  that  does  not  change  the 
environmental  effect  of  the  rule. 
Implementation  of  this  final  rule  will 
not  affect  the  quality  or  distribution  of 
energy  usage  and  therefore  will  not 
result  in  any  environmental  impacts. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

IV.  Regulatory  Review 

Today's  final  rule  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735.  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

V.  Regulatory  Flexibility  Review 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354  (42  U.S.C.  601-612)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  would  not  have  significant 
economic  impact  on  manufacturers  of 
externally  vented  refrigerators  and 
refrigerator-freezera  (there  are  presently 
no  such  manufacturere).  This  rule 
modifies  the  testing  methods  to  provide 


a  testing  procedure  for  a  new  design 
featiue  of  refrigerators  and  refrigerator- 
freezers.  DOE  accordingly  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

VL  'Takings"  Assessment  Review 

It  has  been  determined  pursuant  to 
Executive  Order  12630  (52  FR  8859, 
March  18, 1988)  that  this  final  rule  will 
not  result  in  any  takings  which  might 
require  compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

Vn.  Federalism  Review 

Executive  Order  12612  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  the  Executive 
Order  12612  requires  the  preparation  of 
a  Federalism  assessment  to  be  used  in 
decisions  by  senior  policy  makers  in 
promulgating  or  implementing  the 
regulation. 

This  final  rule  will  not  alter  the 
distribution  of  authority  and 
responsibility  to  regulate  in  this  area. 
This  rule  will  only  revise  a  currenUy 
applicable  DOE  test  procedure  to 
accommodate  a  technological 
development  in  the  manufacture  of 
refrigerators  and  refrigerator-freezers. 
Accordingly,  EXDE  has  determined  that 
preparation  of  a  federalism  assessment 
is  unnecessary. 

VOL  Paperwork  Reduction  Act  Review 

This  rule  contains  no  new  collections 
of  information  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

DC.  Review  Umler  Unfunded  Mandates 
ReibnnActofl995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Department  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  budgetary  impact  statement  must 
include:  (1)  identification  of  the  Federal 
law  under  which  the  rule  is 
promulgated;  (2)  a  qualitative  and 
quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 


mandate  and  an  analysis  of  the  extent  to 
which  such  costs  to  state,  local,  and 
tribal  governments  may  be  paid  with 
Federsd  financial  assistance;  (3)  if 
feasible,  estimates  of  the  future 
compliance  costs  and  of  any 
disproportionate  budgetary  effects  the 
mandate  has  on  particular  regions, 
conununities,  non-Federal  units  of 
government,  or  sectora  of  the  economy; 
(4)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (5)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  state,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 
concerns  presented. 

The  Department  has  determined  that 
this  action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  SlOO  million  or  more  to  state, 
local  or  to  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 
Therefore,  the  requirements  of  Sections 
203  and  204  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

X.  Review  Under  Executive  Order 
IZOM,  "Qvil  lustice  Refarm" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations.  Section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burdon  reduction.  With  regard  to 
the  review  required  by  Section  3(a), 
Section  3(b)  of  the  Executive  Order 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  anjr; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  the  Executive  Order  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  Section 
3(a)  and  Section  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonaUe  to  meet  one  or  more  of 
them.  DOE  reviewed  today's  rulemaking 
under  the  standards  of  Section  3  of  the 


Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law,  they  meet 
the  requirements  of  those  standards. 

XI.  Congressional  Notification 

Consistent  with  the  Small  Biisiness 
Regulatory  Enforcement  Act  of  1996, 
EXDE  will  submit  to  Congress  a  report 
regarding  the  issuance  of  today's  final 
rule  prior  to  the  effiective  date  set  forth 
at  the  outset  of  this  notice.  The  report 
will  note  the  Office  of  Management  and 
Budget's  determination  that  this  rule 
does  not  constitute  a  "ma|or  nUe"  under 
that  Act  5  U.S.C  801,  804. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washiogtcm,  D.C.,  on  August  1, 
1997. 

Joaaph  J.  Rsmm. 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  chapter  II  of  tide 
10,  Code  of  Federal  Regiilations  is 
amended  as  follows: 

PART  430— BIERQ  Y  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  fat  part  430 
continues  to  read  as  follows: 

Aiitlioritr>  42  U.S.C  6291-6309. 

2.  Section  430.23(a)  is  amended  by 
adding  the  p>arenthetical  phrase  "(6.3.6 
for  externally  vented  units)"  after 
"determined  according  to  6.2"  in  the 
following  locations:  paragraph  (a)(l)(ii); 
paragraph  (a)(2)(ii);  paragraph  (a)(3)(ii); 
paragraph  (a)(4)(i)(B);  paragraph 
(a)(4)(u)(B);  paragraph  (a)(5). 

3.  Section  430.23(a)  is  further 
amended  by  adding  paragraphs  (a)(7), 
(a)(8),  and  (a)(9)  to  read  as  follows: 

1430.23    Test  procedures  for  meaaures  of 
anargy  consumption. 

(a)  •  •  * 

(7)  The  estimated  regional  annual 
operating  cost  for  externally  vented 
electric  refrigerators  and  externally 
vented  electric  refrigerator-freezers 
without  an  anti-sweat  heater  switch 
shall  be  the  product  of  the  following 
three  factors: 

(i)  The  representative  average-use 
cycle  of  365  cycles  per  year, 

(ii)  The  regional  average  per-cycle 
energy  consumption  for  the  standard 
cycle  in  kilowatt-hours  per  cycle, 
determined  according  to  6.3.7  of 
appendix  Al  of  this  subpart  and 

(iii)  The  representative  average  unit 
cost  of  electricity  in  dollars  per 


kilowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

(8)  The  estimated  regional  annual 
operating  cost  for  externally  vented 
electric  refrigerators  and  externally 
vented  electric  refrigerator-freezns  with 
an  anti-sweat  heater  switch  shall  be  the 
product  of  the  following  three  factors: 

(i)  The  representative  average-use 
cycle  of  365  cycles  per  year, 

(ii)  Half  the  sum  of  the  average  per- 
cycle  energy  consimiption  for  the 
standard  cycle  and  the  regional  average 
per-cycle  energy  consumption  for  a  test 
cycle  with  the  anti-sweat  heater  switch 
in  the  position  set  at  the  factory  just 
prior  to  shipping,  each  in  kilowatt-hours 
per  cycle,  determined  according  to  6.3.7 
of  appendix  Al  of  this  subpart,  and 

(iii)  The  representative  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  prodded  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

(9)  The  estimated  regional  annual 
operating  cost  for  any  other  specified 
cycle  for  externally  vented  electric 
refrigerators  and  externally  vented 
electric  refrigerator-freezers  shall  be  the 
product  of  the  following  three  fectors: 

(i)  The  representative  average-use 
cycle  of  365  cycles  per  year, 

(ii)  The  regional  average  per-cycle 
-energy  consimiption  for  the  specified 
cycle,  in  kilowatt-hours  per  cycle, 
determined  according  to  6.3.7  of 
appendix  Al  of  this  subpart,  and 

(iii)  The  representative  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

•  •        •        •        • 

4.  Section  1  of  Appendix  Al  to 
subpart  B  is  amended  by  adding  the 
following  definition  1.12: 

Appendix  Al  to  Subpart  B  of  Part  430— 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Electric 
Refrigerators  and  Electric  Refrigerator- 
Freezers 

1.  Definittoru 

•  •         •         •         • 

1.12    "Externally  vented  refrigerator  or 
refrigerator-freezer"  means  an  electric 
refrigerator  or  electric  refrigerator-freezer 
that  has  an  enclosed  condenser  or  an 
enclosed  condenser/compressor 
compartment  and  a  set  of  air  ducts  for 
transferring  the  exterior  air  from  outside  the  ■ 
building  envelope  into,  through  and  out  of 
the  refrigerator  or  refrigerator-freezer  cabinet; 
is  capable  of  mixing  exterior  air  with  the 
room  air  before  discharging  into,  through. 
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and  out  of  the  condenser  or  condenser/ 
compressor  compartment;  includes 
thermostatically  controlled  dainp>er8  or 
controls  that  enable  the  mixing  of  the  exterior 
and  room  air  at  low  outdoor  temperatures, 
and  the  exclusion  of  exterior  air  when  the 
outdoor  air  temperature  is  above  80  *F  or  the 
room  air  temperature:  and  may  have  a 
thermostatically  actuated  exterior  air  fan. 

5.  Section  2  of  Appendix  Al  is 
amended  by  adding  the  following  new 
sections  2.6  throu^  2.6.3: 

2.  Test  Conditions 

•         •         •         •         * 

2.6    Exterior  air  for  externally  vented 
refrigerator  or  refrigerator- freezer.  An  exterior 
air  source  shall  be  provided  with  adjustable 
temperature  and  pressure  capabilities.  The 
exterior  air  temperature  shall  be  adjustable 
from  35±1  'F  (1.7±0.6  "C)  to  90±1  'F  (32.210.6 
•C). 

2.6.1  Air  duct  The  exterior  air  shall  pass 
from  the  exterior  air  source  to  the  test  unit 
through  an  insulated  air  duct. 

2.6.2  Air  temperature  measurement.  The 
air  tem{}erature  entering  the  condenser  or 
condenser/compressor  compartment  shall  be 
maintained  to  ±3  "F  (1.7  ^C)  during  the 
stabilization  and  test  periods  and  shall  be 
measured  at  the  inlet  point  of  the  condenser 
or  condenser/compressor  compartment 
("condenser  inlet").  Temperature 
measurements  shall  be  taken  from  at  least 
three  temperature  sensors  or  one  sensor  per 

4  square  inches  of  the  air  duct  cross  sectional 
area,  whichever  is  greater,  and  shall  be 
averaged.  For  a  unit  that  has  a  condenser  air 
fan.  a  minimum  of  three  temperature  sensors 
at  the  condenser  fan  discharge  shall  be 
required.  Temperature  sensors  shall  be 
arranged  to  be  at  the  centers  of  equally 
divided  cross  sectional  areas.  The  exterior  air 
temperature,  at  its  source,  shall  be  measured 
and  maintained  to  ±1  *F  (0.6  °C)  during  the 
test  period.  The  temperature  measuring 
devices  shall  have  an  error  not  greater  than 
±0.5  'F  (±0.3  °C).  Measurements  of  the  air 
temperature  during  the  test  period  shall  be 
taken  at  regular  intervals  not  to  exceed  four 
minutes. 

2.6.3  Exterior  air  static  pressure.  The 
exterior  air  static  pressure  at  the  inlet  point 
of  the  unit  shall  be  adjusted  to  maintain  a 
negative  pressure  of  0.20"±0.05"  water 
column  (62  Pa±12.5  Pa)  for  all  air  flow  rates 
supplied  to  the  unit  The  pressure  sensor 
shall  be  located  on  a  straight  duct  with  a 
distance  of  at  least  7.5  times  the  diameter  of 
the  duct  upstream  and  a  distance  of  at  least 

3  times  the  diameter  of  the  duct  downstream. 
There  shall  be  four  static  pressure  taps  at  90* 
angles  apart.  The  four  pressures  shall  be 
averaged  by  interconnecting  the  four  pressure 
taps.  The  air  pressure  measuring  instrument 
shall  have  an  error  not  greater  than  0.01" 
water  column  (2.5  Pa). 

6.  Section  5  of  Appendix  Al  is 
amended  by  adding  the  following  new 
sections  5.4  through  5.4.2.4: 

5.  Test  Measurements 


measurements  for  the  externally  vented 
refrigerator  or  refrigerator-freezer  shall  be 
made  in  accordance  with  the  requirements  of 
other  sections  of  this  appendix,  except  as 
modified  in  this  section  5.4  or  other  sections 
expressly  applicable  to  externally  vented 
refrigerators  or  refrigerator- freezers. 

5.4.1  Operability  of  thermostatic  and 
mixing  of  air  controls.  Prior  to  conducting 
energy  consumptioh  tests,  the  operability  of 
thermostatic  controls  that  permit  the  mixing 
of  exterior  and  ambient  air  when  exterior  air 
temperatures  are  less  than  60  °F  must  be 
verified.  The  operability  of  such  controls 
shall  be  verified  by  operating  the  unit  under 
ambient  air  temfierature  of  90  *F  and  exterior 
air  temperature  of  45  'F.  If  the  inlet  air 
entering  the  condenser  or  condenser/ 
compressor  compartment  is  maintained  at  60 
*F,  plus  or  minus  three  degrees,  energy 
consumption  of  the  unit  shall  be  measured 
under  5.4.2.2  and  5.4.2.3.  If  the  inlet  air 
entering  the  condenser  or  condenser/ 
compressor  compartment  is  not  maintained 
at  60  "F,  plus  or  minus  three  degrees,  energy 
consumption  of  the  unit  shall  also  be 
meastired  under  5.4.2.4. 

5.4.2  Energy  consumption  tests. 

5.4.2.1  Correction  factor  test.  To  enable 
calculation  of  a  correction  foctor,  K,  two  full 
cycle  tests  shall  be  conducted  to  measure 
energy  consumption  of  the  unit  with  air 
mixing  controls  disabled  and  the  condenser 
inlet  air  temperatures  set  at  90  "F  (32.2  *C) 
and  80  "F  (26.7  "C).  Both  tests  shall  be 
conducted  with  all  compartment  temperature 
controls  set  at  the  position  midway  between 
their  wannest  and  coldest  settings  and  the 
anti-sweat  heater  switch  off.  Record  the 
energy  consumptions  ecw  and  ecao.  in  kWh/ 
day. 

5.4.2.2  Energy  consumption  at  90  "F.  The 
unit  shall  be  tested  at  90  *F  (32.2  "C)  exterior 
air  temperature  to  record  the  energy 
consumptions  [ev))i  in  kWh/day.  For  a  given 
setting  of  the  anti-sweat  heater,  i  corresponds 
to  each  of  the  two  states  of  the  compartment 
temperature  control  positions. 

5.4.2.3  Energy  consumption  at  60  *F.  The 
unit  shall  be  tested  at  60  "F  (26.7  "C)  exterior 
air  temperature  to  record  the  energy 
consumptions  (e«o)i  in  kWh/day.  For  a  given 
setting  of  the  anti-sweat  heater,  i  corresponds 
to  each  of  the  two  states  of  the  compartment 
temperature  control  positions. 

5.4.2.4  Energy  consumption  if  mixing 
controls  do  not  operate  properly.  If  the 
operability  of  temperature  and  mixing 
controls  has  not  been  verified  as  required 
under  5.4.1,  the  unit  shall  be  tested  at  50  *F 
(10.0  "C)  and  30  "F  ( - 1.1  •€)  exterior  air 
temperatures  to  record  the  energy 
consumptions  (em)^  and  (e3o)i-  For  a  giyen 
setting  of  the  anti-sweat  heater,  i  corresponds 
to  each  of  the  two  states  of  the  compartment 
temperature  control  positions. 

7.  Section  6  of  Appendix  Al  is 
amended  by  adding  the  following  new 
sections  6.3  throu^  6.3.7,  table  A  and 
figure  1: 

6.  Calculation  of  Derived  Results  From  Test 
Measurements 


5.4    Externally  vented  refrigerator  or 
refrigerator-freezer  units.  All  test 


6.3    Externally  vented  refrigerator  or 
refrigerator-freezers.  Per-cycle  energy 


consumption  measurements  for  the 
externally  vented  refrigerator  or  refrigerator- 
freezer  shall  be  calculated  in  accordance  with 
the  requirements  of  this  Appendix,  as 
modified  in  sections  6.3.1-6.3.7. 

6.3.1  Correction  factor.  A  correction 
(actor,  K,  shall  be  calculated  as: 

K  =  ecw/ecio 

where  ecw  and  ecso  =  the  energy 
consumption  test  results  as  determined 
under  5.4.2.1. 

6.3.2  Combining  test  results  of  diEfiBrent 
settings  of  compartment  temperature 
controls.  For  a  given  setting  of  the  anti-sweat 
heater,  follow  the  calculation  procedures  of 
6.2  to  combine  the  test  results  for  energy 
consumption  of  the  unit  at  different 
temperature  control  settings  for  each 
condenser  inlet  air  temperature  tested  under 
5.4.2.2,  5.4.2.3,  and  5.4.2.4,  where  applicable, 
(ewli.  (e«o)i,  (esoli.  and  (e3o)i.  The  combined 
values  are  ew.  e«o.  Cjo.  and  tx,  where 
applicable,  in  kWh/day. 

6.3.3  Energy  consumption  corrections. 
For  a  given  setting  of  the  anti-sweat  heater, 
the  energy  consumptions  tn,  Ua,  Ejo.  and  ejo 
calculated  in  6.3.2  shall  be  adjusted  by 
multiplying  the  correction  factor  K  to  obtain 
the  corrected  eneigy  consumptions  per  day, 
in  kWh/day: 

E90  =  K  xt«o, 

E<io  =  Kxe«o 

Ejo  =  K  X  E)o.  and 

Em  »  K  X  ejo 

where. 

K  is  determined  under  section  6.3.1,  and  Ew. 

e«o,  E50,  and  tm  are  determined  under 

section  6.3.2. 

6.3.4  Eneigy  profile  equation.  For  a  given 
setting  of  the  anti-sweat  heater,  the  energy 
consumption  Ex,  in  kWh/day,  at  a  sp)ecific 
exterior  air  temperatiire  between  80  "F  (26.7 
■C)  and  60  *F  (26.7  "C)  shall  be  calculated  by 
the  following  equation: 

Ex  =  a  +  bTx. 

where. 

Tx  =  exterior  air  temperature  in  'F; 

a  =  3E«>  -  2E90.  in  kWh^day : 

b  =  (Ew-E«o)/30,  in  kWh/day  per  'F. 

6.3.5  Energy  consumption  at  80  *F  (26.7 
•C),  75  'F  (23.9  -C)  and  65  "F  (18.3  "Q.  For 
a  given  setting  of  the  anti-sweat  heater, 
calculate  the  energy  consumptions  at  80  'F 
(26.7  °C),  75  'F  (23.9  "C)  and  65  'F  (18.3  "C) 
exterior  air  tem(>eratures.  En,  Ets  and  E^s, 
respectively,  in  kWh/day.  using  the  equation 
in  6.3>4. 

6.3.6  National  average  per  cycle  eneigy 
consumption.  For  a  given  setting  of  the  anti- 
sweat  heater,  calculate  the  national  average 
energy  consumption.  En,  in  kWh/day,  using 
one  of  the  following  equations: 

En  =  0.523  X  E«o -t- 0.165  X  E«3  4  0.181  X  E75 

■•■  0.131  X  E«o.  for  units  not  tested  under 

5.4.2.4, 
En  =  0.257  x  Em  -^  0.266  x  Ejo  -^  0.165  x  E«s 

•*■  0.181  X  E7S  ■•■  0.131  X  E«o.  for  uniU 

tested  under  5.4.2.4, 
where, 

Ejo.  Ejo.  and  E«o  are  defined  in  6.3.3, 
E6S.  £75.  and  Eio  are  defined  in  6.3.5,  and 
the  coeRicients  are  weather  associated 
weighting  factors. 
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6.3.7    RegicMial  average  f>er  cycle  eneigy 
oooaumption.  If  regional  average  per  cycle 
energy  consimiption  is  required  to  be 
oakslated.  for  a  given  setting  of  the  onti- 
-sweat  beater,  calculate  the  regional  average 
per  cycle  energy  consumption,  Er,  in  kWh/ 
day,  for  the  regions  in  figure  1  using  one  of 


tlw  feUoidng  equations  and  the  coefficients 

in  the  table  A: 

Sr  »  ai  xEm -•■  c  xEm -t- d  X  E73  •»■  •  X  fiw, 

for  a  unit  that  is  not  required  to  be  tested 

under  5.4.2.4, 
E||saxE3o-fbxE3o-*'CxE«s-*-dxE73 

>  e  X  Eao,  iat  a  unit  tested  under  5.4.2.4. 


where; 

830.  Em,  aad  E«o  are  xlefinad  in  &3.3. 
Eu.  Ets.  and  Ew  an  defined  in  S.33.  and 
ai.  a.  b,  c,  d,  e  are  wreather  associated 

wreighting  foctofs  for  the  Regions,  as 

specified  in  Table  A: 


Tabi^  a.— Coefficients  for  Calculatinq  Regional  Average  per  Cycle  Energy  Consumption 

»*■-  '-ill  tin  n    P^i-^na^l 

[woiyiiiiny  ranofsj 


Regions 

81 

a 

b 

c 

d 

e 

1 ^ 

H          , 

0282 
a486 
0584 
0.664 

0.039 

ai04 

0.302 
0.420 

0.244 
0293 
0282 
0.244 

0194 
0191 
0178 
0161 

0326 
0193 
0156 
0121 

0198 
0.129 

Ill „.   ^    > 

IV  ._„ _.           .._ 
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FIGURE  1.  WcirflicrRecioiisliDr  the  United  Stetcs 


AbdoL    Region  IV 
Hawaii    Region  I 

143062    [AHWndMQ 

8.  Section  430.62(a)(2)  is  amended  by  inserting  after  "(for  lefirigerators,  refrigerator-freezers,  and  freezers),"  in  the 
first  sentence,  the  following:  "the  national  average  anniml  eneigy  use  and  adjusted  volume  (for  externally  vented  refrig- 
erators and  refrigerator-freezeis).". 
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ENVmONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  170 
(OPP-2S0120;  FWL  WW  9\ 
RM207O-AC93] 

rvsuCKiv  woniar  i'iumcikni 
Qlov  Raqniramanta 

agency:  EnTironmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  two  changes 
to  the  Worker  ProtBction  Standard 
(WPS)  for  agricultural  pesticides.  First, 
EPA  proposes  to  allow  separable  glove 
liners  to  be  worn  beneath  chemical- 
resistant  gloves.  Second,  EPA  proposes 
to  delete  the  requirement  that  pilots 
must  wear  chemical-resistant  gloves 
when  entering  aud  exiting  airoaft  used 
to  apply  pesticides.  All  other  WPS 
provisions  about  glove  liners  and 
chemical-resistant  gloves  are  unaffected 
by  this  proposal.  EPA  believes  that  these 
changes  will  reduce  the  costs  of 
compliance  and  will  increase  regulatory 
flexibility  without  increasing  potential 
risks. 

DATES:  Written  commmts,  identified  by 
docket  control  number  OPP-250120, 
must  be  received  on  or  before  October 
9. 1997. 

ADDRESSES:  By  mail,  submit  written 
conmients  to:  Public  Information  and 
Records  Integrity  Branch .  Information 
Resources  aiul  Services  Division 
(7506C),  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
CM  «2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  follovring 
the  instructions  under  Unit  VII.  of  this 
preamble.  No  confidential  business 
information  should  be  submitted 
through  e-mail. 

Infumation  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procediires  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witbout  prior  notice.  All  vrritten 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.in.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

ROM  nmrnei  MFOOMATOM  CONTACT: 
)oshua  First,  Certification  and 
Occupational  Safety  Branch  (7506C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Telephone:  703/305-7437,  e-mail: 
firsL)oshua^pamail.epa.gov. 
SUPPLEMENTARY  MFORMATKM:  Entities 
potentially  regulated  by  this  action  are 
agricultural  employers  who  use 
pesticides  that  are  regulated  by  the 
Worker  Protection  Standard. 


Category 

Reguiated  Enmea 

Industry 

Agricultural  ainptoy- 
ers  (farms,  greon- 
houses.  rwraeries, 
torartry) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  be  a  guide  for 
readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  or  not  you  are  subject  to 
regulation  by  tltis  action,  you  shoiild 
carefully  examine  40  CFR  part  170. 

L  Statntory  Authority 

This  proposal  is  issued  under  the 
authority  of  section  25(a)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  7  U.S.C  section  136-136y. 
Under  FIFRA,  EPA  must  regulate 
pesticides  so  that  they  do  not  cause 
unreasonable  adverse  effects  to  man  or 
the  environment,  taking  into  account 
the  economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide.  In  deciding  how  to  regulate 
pesticidas,  FIFRA  requires  EPA  to 
balance  the  risks  to  human  health  and 
the  environment  associated  with 
pesticide  exposure  and  the  benefits  of 
ftettidde  use  to  society  and  the 
economy. 

IL  Background  of  die  Worker 
Protection  Standard 

On  August  21. 1992,  EPA  revised  the 
Worker  Protection  Standard  (WPS)  (40 
CFR  part  170)  which  is  intended  to 
protect  agricultural  workers  from  risks 
associated  with  agricultural  p>esticides.- 
The  1992  WPS  expanded  the  scope  of 
the  original  WPS  to  include  not  only 
wtMrkers  performing  band  labor 
activities  in  fields  treated  with 
pesticides,  but  also  workers  in  or  on 
farms,  fcwests,  nurseries,  and 
greenhouses.  It  included  pesticide 
handlers  who  mix,  load,  apply,  or 
otherwise  handle  pesticides  for  use  at 
these  locations  in  the  production  of 


agricultural  commodities.  The  WPS 
requires  that  workers  receive  training, 
be  notified  of  pesticide  applications, 
and  be  instrucled  in  the  use  of  personal 
protective  equipment  (PPE),  which 
includes  chemical-resistant  gloves.  The 
WPS  also  established  restricted  entry 
intervals  (REIs)  after  pesticides  are 
applied,  and  required  employers  to 
provide  decontamination  supplies  for 
workers  to  clean  pesticide  residues  from 
themselves,  and  emergency  medical 
assistance. 

This  proposed  WPS  amendment  is 
one  of  a  series  of  Agency  actions  in 
response  to  concerns  raised  by  persons 
affacted  by  the  WPS  since  its 
promulgation  in  1992.  This  proposal 
addresses  the  prohibition  on  the  use  of 
absorbent  glove  liners  and  the 
requirement  that  aerial  pesticide 
application  pilots  wear  chemical- 
resistant  gloves  when  entering  or  exiting 
aircraft  contaminated  by  pesticides.  The 
changes  in  this  proposal  would  increase 
the  flexibility  of  the  WPS  without 
increasing  potential  risks,  and  would 
reduce  the  costs  of  compliance. 

IIL  Cuiieat  Glove  Raqnireinente 

Expoaure  of  hands  and  forearms  to 

pesticide  residues  and  mixes  is  an 
important  route  of  occupationally- 
related  exposure  to  (lesticides.  Studies 
have  demonstrated  that  the  appropriate 
use  of  chemical-resistant  gloves  can 
greatly  reduce  the  potential  exposure  of 
workers'  hands  to  pesticides. 

PPE  requirements,  such  as  chemical- 
resistant  gloves,  are  specific  to  the 
particular  pesticide  label.  Pesticide 
labels  may  require  that  chemical- 
resistant  gloves  be  worn  in  situations 
when  there  is  a  risk  of  dermal  exposure 
to  pesticide  mixes  or  residues  that  pose 
a  hazard. 

The  WPS  defines  and  sets  minimal 
standards  for  the  tjrpes  of  PPE  that  are 
required  on  pesticide  labels.  For 
example,  the  WPS  generally  prohibits 
glove  liners  made  of  absorbent  material 
from  being  used  under  chemical- 
resistut  gloves,  unless  a  pesticide  label 
specifically  permits  them.  While  this 
prohibition  is  intended  to  stop  the  use 
of  flocked  gloves  (where  the  liner 
material  is  an  integral  part  of  the  glove), 
it  technically  includes  separable  liners 
as  well.  For  field  workers,  PPE  is  only 
required  during  eariy  entry  into  an  area 
under  an  REI;  workers  may  choose  to 
wear  PPE  after  the  REI  has  expired,  if 
they  wish. 

The  parts  of  the  WPS  that  affect  the 
types  of  gloves  and  glove  liners  that 
^icult\iral  workers  must  wear,  which 
the  Agency  is  proposing  to  change,  are 
described  below. 
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1.  Agricultural  workers.  Section 
170.112(c)(4)(vii),  contains  provisions 
governing  the  use  of  gloves  by 
agricultural  workers  entering  any 
pesticide  treated  area  during  an  REI, 
generally  referred  to  as  early  entry.  This 
provision  states:  "Gloves  shall  be  of  the 
type  specified  on  the  [pesticide]  product 
labeling.  Gloves  or  glove  linings  made  of 
leather,  cotton  or  other  absorbent 
materials  must  not  be  worn  for  early- 
entry  activities  unless  these  materials 
are  listed  on  the  product  labeling  as 
acceptable. ..." 

2.  Pesticide  handlers.  Section 
170.240(c)(5)(i)  contains  similar 
provisions  for  pesticide  handlers;  it 
states:  "Gloves  shall  be  of  the  type 
specified  by  the  (pesticide]  product 
labeling.  Gloves  or  glove  linings  made  of 
leather,  cotton  or  other  absorbent 
material  shall  not  be  worn  for  handling 
activities  unless  such  materials  are 
listed  on  the  product  labeling  as 
acceptable. ..." 

3.  Aerial  applicators.  Section 
170.240(d)(6).  applies  to  people  who 
apply  pesticides  by  air,  and  specifies: 
"Chemical-resistant  gloves  sluU  be 
worn  when  entering  or  leaving  an 
aircraft  contaminated  by  pesticide 
residues." 

For  the  purposes  of  this  proposal,  a 
glove  liner  is  defined  as  a  separate 
glove-like  hand  covering  made  from  a 
light  weight  material,  with  or  without 
fingers.  Flocking,  which  consists  of 
closely  placed  small  tufts  of  soft 
material  glued  or  bonded  onto  the 
inside  of  gloves,  is  not  defined  as  a 
glove  liner.  Flocked  gloves  are 
prohibited  by  the  WPS  because  they  are 
nearly  impossible  to  adequately 
decontaminate,  and  EPA  believes  that 
they  are  unlikely  to  be  disposed  of  after 
they  are  used. 

IV.  Glove  Uneri 

A.  Reasons  for  This  Pmposal 

EPA  has  received  %vritten  comments 
and  held  discussions  on  this  subject 
with  Congressional  staff,  grower  groups, 
forestry  groups,  a  group  representing 
farmworkers,  and  sugar  and  pineapple 
growers  fixim  Hawaii.  These  groups 
maintain  that  the  general  WPS 
prohibition  against  separable,  absorbent 
glove  liners  is  problematic  for  both  field 
workers  and  pesticide  handlers. 

Conunenters  reported  that  workers 
who  wear  chemical-resistant  gloves 
without  absorbent  liners  frequentiy 
develop  irritated  skin  from  continuous 
contact  with  the  non-breathable  inside 
of  the  gloves.  They  said  that  this  occurs 
primarily  diuing  hot  weather. 
Commenters  also  stated  that,  rather  than 
warming  hands  during  cold  weather. 


imlined  rubber  and  vinyl  gloves  quickly 
chill  workers'  hands  and  can  exacerbate 
skin  conditions  or  dermatitis. 
Apparentiy,  health  and  comfort 
problems  limit  workers'  efficiency  and 
ability  to  complete  their  tasks.  As  a 
result,  workers  often  avoid  properly 
wearing  the  unlined  chemical-resistant 
gloves,  thus  increasing  their  chances  of 
exposure  to  pesticide  residues.  These 
problems  have  been  documented  in  the 
past,  and  even  though  hygiene  may  play 
a  role  ua  some  of  the  discomfort  workers 
experience,  the  gloves  are 
fundamentally  the  cause  of  the 
problems. 

EPA  believes  these  reports  are  true.  At 
the  very  least,  compliance  with  glove 
requirements  may  not  be  good  under 
extreme  weather  conditions.  Allowing 
workers  to  wear  separable  liners 
underneath  their  chemical-resistant 
gloves  would  most  likely  improve 
compliance  significanUy  and  therefore 
result  in  decreased  exposure  to 
pesticides.  EPA  believes  the  costs  are 
low  enough  and  the  potential  risks  from 
exposure  are  high  enough  to  provide 
strong  support  for  proposing  this 
refinement  of  the  existing  rule. 

EPA  is  concerned  about  reports  from 
growers  that  support  earlier 
documentation  of  the  same  problems  by 
academia  (like  R.  A.  Fenske,  1988, 
whose  work  was  based  on  clinical  study 
and  fiel()  observations  and  was  used  in 
understanding  the  problem  of  heat 
stress  in  the  1992  WPS)  and  government 
researchers  like  Schneider,  F.A.,  et-al., 
California  Department  of  Food  and 
Agriculture  Report  HS-1462,  1988.  In 
that  study  the  workers  objected  to 
wearing  chemical-resistant  gloves 
because  of  extreme  heat-based 
discomfort,  and  the  researchers  had  to 
modify  their  study  because  the  workers 
would  not  wear  the  gloves  for  more  than 
2  hours  at  a  time.  The  problem  being 
documented  is  that  many  workers 
experience  severe  discomfort  and 
dermal  health  problems  from  wearing 
unlined  chemical-resistant  gloves  and 
that  they  will  not  wear  the  ^oves 
properly  as  a  result  of  their  discomfort. 
Based  on  their  experience  and  field 
observations,  growers  have  stated  to 
EPA  that  workers  should  be  allowed  to 
wear  cotton  liners  or  liners  with 
properties  similar  to  cotton,  underneath 
their  chemical-resistant  gloves,  and 
thereby  reduce  or  eliminate  their 
discomfort  and  promote  the  use  of  the 
protective  equipment. 

These  concerns  about  heat  stress  and 
PPE  are  not  new;  the  Agency  raised 
these  same  concerns  in  its  1992  official 
Response  to  Comments  (which 
dociunents  EPA's  approach  to 


developing  the  1992  WPS)  after  the 
WPS  was  published  in  1992: 

The  Agency  has  studied  the  issue  of  PPE 
for  agricultuial  6eld  workers  who  are 
performing  routine  hand  labor  tasks  and  has 
concluded  that  routine  use  of  PPE,  such  as 
chemical-resistant  gloves.. .for  such  field 
workers  is,  in  general,  not  only  impractical, 
but  also  may  be  risk-inducing  due  to  heat 
stress  concerns.  The  Agency  has  determined 
that  hired  agricultural  workers,  especially 
harvesters,  have  a  disincentive  to  wear  PPE. 

The  Response  to  Comments  also  states 
"the  Agency  recognizes  that  the  use  of 
personal  protective  equipment  in  hot, 
humid,  working  conditions  may  lead  to 
heat  stress  and  discomfort,  "  and  the 
"Agency  has  determined  that  multiple- 
use  cotton  gloves  and  cotton-lined 
gloves  are  not  acceptable  for  use  in 
pesticide  handling  or  early  entry 
because  they  are  difficult  to 
decontaminate  after  use  and  are  too 
expensive  to  be  disposable." 

But  in  1992,  EPA  s  concern  about 
"glove  linexs"  was  only  about  cotton- 
lined  (flocked)  chemical-resistant 
gloves,  where  the  soft  lining  is 
permanentiy  attached  to  the  inside  of 
the  glove.  The  Agency  was  not 
concerned  about  separable  liners,  which 
were  not  widely  available  at  the  time. 
The  regulatory  text  in  40  CFR  170.112 
and  170.240  clearly  reflects  this 
intention  because  it  refers  to  glove 
"linings",  which  are  permanentiy 
attached,  as  opposed  to  "liners"  which 
are  removable  from  the  chemical-  ' 

resistant  glove.  In  sum,  EPA  did  not 
originally  intend  to  eliminate  separable 
glove  liners  from  use  and  EPA  believes 
that  the  WPS  is  written  too  broadly  in 
this  respect. 

EPA's  concerns  about  flocked  liners 
are  still  justified,  as  flocked  gloves  are 
quite  difficult  if  not  impossible  to 
decontaminate;  they  are  also  expensive 
enough  that  their  relative  high  cost 
(from  $2.00  to  $10.00  per  pair,  and  more 
for  specialized  materials)  and  long 
durability  (sevwal  weeks  to  several 
months)  is  a  considerable  disincentive 
for  their  disposal  after  one  or  two  uses. 

EPA  is  not  proposing  to  change  the 
prohibition  against  flocked  gloves, 
because  its  concerns  about  them  have 
not  changed.  In  this  proposal  EPA  is 
distinguishing  removable  (separable) 
glove  liners  from  floclLed  gloves.  Unlike 
in  1992,  separable  glove  liners  made 
from  cotton  or  similar  material  are  now 
quite  inexpensive  (39  cents  per  pair  and 
less)  and  widely  available.  EPA  believes 
that  their  low  cost  is  a  strong  incentive 
to  comply  with  WPS  and  dispose  of  the 
liners  after  they  are  used.  Aldiough 
separable  glove  liners  stand  a  far  better 
chance  of  being  decontaminated  than 
non-removable  flocking,  EPA  believes 
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that  most  attempts  to  decontaminate 
separable  liners  will  not  be  adequate.  It 
is  for  this  reason  that  EPA  is  proposing 
that  the  liners  be  thrown  away  after  a 
single  use. 

Q>A  believes  that  by  not  wearing 
gloves,  workers  are  at  greater  risk  of 
pesticide  exposure  than  if  they 
temporarily  wear  absorbent  liners  with 
some  pesticide  residues  on  them. 

B.  Options  Considered 

In  considering  the  requests  to  change 
the  prohibidon  on  glove  liners,  EPA  in 
part  reassessed  the  initial  analysis  used 
to  establish  the  restriction.  This 
reassessment  is  based  on  discussions 
with  stakeholders,  internal  exposure 
assessments  by  EPA,  and  weighing  the 
risks  and  benefits  of  possible  measures. 
After  considering  this  information,  the 
Agency  has  decided  to  propose  changes 
to  the  WPS  limitations  on  absorbent 
giove  liners.  EPA  considers  the 
proposed  change  to  be  a  refinement  of 
the  current  rule  and  not  a  substantive 
risk-based  decision. 

As  previously  stated,  although  the 
Agency  remains  concerned  about 
workers'  possible  exposure  to  potential 
pesticide  residues  retained  in  absorbent 
separable  glove  liners,  it  is  willing  to 
propose  changes  to  the  current 
limitations  and  requirements  listed 
above.  EPA's  initial  and  primary 
concern  about  glove  liners  stemmed 
from  the  inability  to  decontaminate 
flocked  gloves  and  the  unlikelihood  that 
flocked  chemical-resistant  gloves  would 
be  throvm  away  after  oidy  one  or  two 
uses.  The  prohibition,  as  worded,  is  too 
broad  for  die  narrow  class  of  glove  liner 
EPA  meant  to  prohibit  By  proposing  the 
change,  EPA  is  seeking  to  darify  its 
position.  Given  that  separable  glove 
liners  are  inexpensive  (39  cents  per  pair 
or  less),  EPA  believes  that  it  is  likely 
that  the  used  liners  will  be  properly 
thrown  avray  after  use. 

EPA  believes  that,  under  certain 
conditions,  the  benefits  of  allowing  the 
use  of  separable  atisorbent  glove  liners 
under  chemical-resistant  gloves 
outweigh  the  risk  of  potential  pesticide 
exposure  associated  with  the  use  of  the 
liners.  EPA  believes  that  the  potential 
but  unquantified  exposure  scenarios 
associated  with  contaminated  glove 
liners  are  lower  than  the  known 
exposure  and  risks  associated  with  not 
wearing  the  gloves.  Certain  meastues 
can  reduce  the  potential  exposure 
associated  with  wearing  liners 
contaminated  with  pesticide  residues; 
these  measures  are  discussed  below. 

1.  EPA  considered  the  option  of 
allowing  absorbent  liners  to  be  worn 
beneath  chemical-resistant  gloves  only 
during  certain  weather  conditions.  For 


example,  at)sorbent  glove  liners  could 
be  used  when  the  weather  is  too  hot  or 
too  cold  to  comfortably  use  chemical- 
resistant  gloves  without  the  liners.  The 
determination  of  when  to  wear  the 
liners  would  be  made  by  the  workers 
themselves  and  would  not  involve 
monitoring  for  specific  temperatures  or 
humidity  levels. 

The  Agency  believes  that  this  option 
coidd  prtHnote  the  use  of  chemical- 
resistant  gloves  among  those  workers 
who  need  to  wear  them  the  most.  In  hot 
and  cold  weather,  workers  wearing 
chemical-resistant  gloves  often 
experience  discomfort  and  skin 
irritation,  due  to  the  skin  of  their  hands 
continuously  contacting  the  sur&ce  of 
the  glove,  which  traps  moistiue  against 
the  skin.  In  hot  weather,  hands  sweat 
but  the  sweat  cannot  evaporate  and  is 
trapped  against  the  skin.  In  cold 
weather,  the  uniined  chemical-resistant 
gloves  immediately  transfer  the  cold  to 
the  workers'  hands.  The  efiiacts  of 
uniined  gloves  from  heat  and  cold 
results  in  workers  rarely  wearing 
chemical-resistant  gloves  or  not  wearing 
them  at  all.  But  if  workers  are  allowed 
to  wear  absorbent  liners,  both  problems 
can  be  alleviated. 

2.  EPA  considered  the  option  of 
allowing  absorbent  liners  when  the 
weather  reaches  specific  temperatures 
(or  humidity  levels).  EPA  considered 
the  low  temperature  of  50  degrees 
Fahrenheit  and  the  high  of  78  degrees 
Fahrenheit  to  be  the  two  thresholds 
beyond  which  workers  coiUd  wear 
absorbent  liners  beneath  their  chemical- 
resistant  gloves.  Specifying 
temperatures  could  provide  a  concrete 
way  to  monitor  compliance.  However, 
EPA  is  unsure  of  the  potential  for 
enforcement  of  temperature-based 
limits,  and  actual  temperature  readings 
would  not  take  into  account  the  relative 
humidity  in  a  given  area,  which  cotUd 
dramatically  aiigment  the  discomfort 
posed  by  extreme  temperatures  at  either 
end  of  the  thermometer.  Moreover, 
temperatures  may  differ  significanUy 
within  small  areas,  such  that  workers  at 
one  end  of  a  field  could  wear  the  liners 
and  workers  at  the  other  end  could  not. 
For  these  reasons,  EPA  believes  that  this 
option  is  not  practical. 

3.  EPA  considered  the  option  to  allow 
the  use  of  absorbent  liners  but  require 
those  workers  using  the  liners  to 
frequentiy  wash  their  hands.  This  coiUd 
alleviate  concerns  about  exposure  to 
residues  in  the  liners.  However,  EPA 
believes  that  requiring  this  measure 
would  run  counter  to  the  goal  of 
regulatory  flexibility  and  simplicity. 
Moreover,  both  WPS  and  the 
Occupational  Safety  and  Health 
Administration  already  require  that 


workers  be  trained  about  the  need  for 
washing  because  of  hygiene  and 
pesticide  residue  risk  concerns.  This 
training  also  includes  cautions  for 
washing  before  eating,  smoking,  and 
usingtoilets. 

4.  EPA  considered  allowing  workers 
unlimited  reuse  of  liners,  or  to  reuse 
absorbent  liners  several  times  before 
disposing  of  them,  so  long  as  the  liners 
%vere  thoroughly  laundered  daily  or  after 
each  use.  Laundering  would  have  to  be 
done  with  appropriate  amounts  of  clean 
tap  water  and  detergent.  EPA  is  not 
proposing  this  option  because  of 
concerns  (raised  in  previous  Fedaral 
RegistBr  Notices,  including  the  WPS 
itself),  based  on  studies,  that  laimdering 
will  not  adequately  remove  residues 
from  liners.  More  important,  it  is  likely 
that  this  measure  cannot  be  monitored, 
and  its  potential  for  being  enforced  is 
unknown. 

Along  with  allo%ving  the  re-use  of 
liners,  EPA  considered  requiring  that 
chemical-resistant  gloves  be  tapied  dovm 
when  sefMrable  liners  are  worn  beneath 
them.  This  measure  was  rejected 
because,  although  it  may  be  suitable  in 
some  climates,  in  many  climates  it  will 
trap  moisture  inside  the  glove  and 
create  discomfort  It  would  thereby 
defeat  the  very  piupose  of  allowing 
glove  liners  in  the  first  place.  For  this 
reason  it  was  rejected  for  all  scenarios 
where  liners  would  be  used. 

C.  Proposal 

EPA  is  {Htiposing  to  allow  all 
agricultural  workers,  including 
pesticide  handlers,  to  wear  separable 
glove  liners  made  from  absorbent 
materials  beneath  the  chemical-resistant 
gloves  whenever  chemical-resistant 
gloves  are  required,  unless  the  label 
specifically  states  that  such  liners  are 
not  allowed. 

Under  this  proposal,  used  liaen  must 
be  discarded  after  a  total  of  8  hours  of 
use  or  at  the  end  of  every  24-hour 
period  during  which  they  were  used, 
whichever  comes  first  Each  8-hour  and 
24-hour  period  would  begin  when  the 
liners  were  first  donned  by  the  worker. 
The  liners  could  be  worn  several  times 
during  the  24-hour  period  to  a  total  of 
8  hours,  but  they  would  have  to  be 
disposed  of  immediately  at  the  end  of 
the  24-hoiu  period  or  replaced 
immediately  if  directiy  contacted  by 
pesticides  (in  keeping  with  40  CFR 
170.240(f)). 

EPA  also  proposes  that  the  liners 
must  \m  no  longer  than  the  chemical- 
resistant  glove  under  which  they  are 
worn,  and  that  they  may  not  protrude 
beyond  the  edge  of  the  glove.  The 
Agency  is  proposing  this  length 
restriction  because,  when  exposed  to 
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quantities  of  pesticides,  absort)ent  glove 
liners  can  act  as  a  "wick"  and  conduct 
pesticide  residues  inside  the  glove, 
where  they  may  contact  the  worker's 
hands. 

Although  EPA  is  proposing  to  allow 
employers  more  flexibility  by  letting 
them  dioose  when  to  allow  workers  to 
use  absorbent  glove  liners,  employers 
must  be  aware  that  §  170.240(f)  would 
still  apply.  Section  170.240(f)  requires 
that  all  PPE  be  used,  cleaned, 
maintained  and  stored  properly.  This 
would  apply  to  any  glove  liners  that  are 
worn  by  employees.  For  example,  a 
glove  liner  upon  which  a  pesticide  is 
directiy  splashed  or  poured  would  have 
to  be  inunediately  removed,  disposed  of, 
and  replaced  by  a  new  one. 

EPA  has  proposed  the  8/24-hoiu' 
period  for  wearing  the  liners  because 
the  Agency  believes  that  any  potential 
pesticide  residues  that  contact  the  liners 
will  be  mitigated  by  having  the  liners 
disposed  of  at  the  end  of  the  24-hour 
period.  Moreover,  EPA  believes  that  an 
early-entry  worker  wearing  the  liners 
will  work  only  one  or  two  shifts  during 
the  entire  24-hour  period.  By  ciurent 
law,  a  worker's  early-entry  time  cannot 
exceed  more  than  8  hours  total  in  a  24- 
hour  period.  During  early-entry  work, 
the  chances  for  serious  contamination  of 
the  liner  during  this  period  is  low.  A 
direct  spill  or  splash  is  more  likely  to 
pose  significant  risks,  but  oidy  some 
mixers  and  loaders  might  be  at  risk  from 
a  direct  splash  or  spill.  The  WPS 
requires  that  all  PPE  thus  exposed  to 
pesticides  be  removed,  replaced 
immediately  with  clean  PPE,  and  be 
decontaminated  or  disposed  of. 
For  pesticide  handlers,  a  1995 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  study 
("Difty  Bird."  HETA  95-0248-2562) 
demonstrated  that  pesticide  exposure  to 
and  contamination  of  mixer/loaders' 
removable  glove  liners  over  8  to  9-hour 
work  days  can  run  frt)m  non-detectable 
to  substantial.  In  that  study,  NIOSH 
concluded  that  the  insides  of  mixer/ 
loaders'  protective  (chemical -resistant) 
gloves  generally  become  contaminated 
over  time,  especially  when  the  liners  are 
reused.  NIOSH  concluded  that  reusing 
the  liners  in  mixer/loaders'  chemical- 
resistant  gloves  "increases  skin 
exposure  [to  pesticide  residues]."  EPA 
believes  that  these  data  support  the 
proposed  prohibition  against  reusing 
glove  liners,  es(>ecially  those  used  by 
pesticide  handlers.  Two  other  NIOSH 
studies  on  chemical-resistant  gloves  and 
pesticide  residues  (HETA  92-0022-2327 
and  HETA  94-0096-2433)  demonstrate 
that  disposing  of  either  the  chemical- 
resistant  liners  or  the  gloves  themselves 
will  significantly  reduce  potential 


exposure  to  pesticide  residues.  The 
studies  also  provide  strong  support  for 
the  8-hour  limit. 

In  sum,  EPA  is  proposing  this 
measure  because  the  Agency  believes 
that  it  will  reduce  workers'  exposure  to 
pesticides.  EPA  wants  to  reduce 
exposure  that  results  from  workers  not 
wearing  chemical-resistant  gloves  they 
are  required  to  wear  because  of  the 
discoinfbrt  they  experience  while 
wearing  the  gloves  in  both  hot  and  cold 
weather.  The  Agency  believes  that  the 
separable  liners  will  alleviate  that 
discomfort  and  will  lead  more  workers 
to  wear  chemical-resistant  gloves.  EPA 
believes  that  the  potential,  but  low  and 
unquantified,  exposures  posed  by 
pesticide  residues  penetrating  the  liners 
is  £ar  less  than  the  very  real  risk  of 
exposure  from  workers  not  wearing  the 
protective  gloves  at  all. 

EPA  has  changed  its  previous 
determination  that  no  glove  liners 
whatsoever  should  be  allowed  because 
flocked  gloves  alone  posed 
insurmountable  problems.  EPA  now 
recognizes  that  its  previous  prohibition 
against  any  and  all  glove  liners  was  too 
broad.  EPA  intends  to  maintain  the 
narrow  prohibition  against  flocked 
gloves  and  the  use  of  cotton  gloves 
alone. 

D.  Glove  Liner  Requirement:  Comments 
Solicited 

Public  comments  will  assist  EPA  in 
determining  whether  the  conditions 
resulting  from  the  proposed  change  to 
the  WPS  could  pose  unreasonable  risks 
to  workers.  EPA  desires  comments  on 
the  proposal,  the  options  it  considered, 
and  on  any  other  appropriate 
considerations. 

Specifically,  EPA  would  like  to 
receive  comments  on  the  following 
issues: 

1.  The  feasibility  and  valbe  of 
requiring  peeticide  handlers  and 
workers  engaged  in  re-entry  work  to 
frequentiy  wash  their  hands  when  using 
glove  liners. 

2.  The  need  or  value  of  further 
dociunentation  of  the  extent  and 
severity  of  the  reported  problems  with 
skin  irritation  resulting  from  wearing 
uniined  chemical-resistant  gloves. 

3.  The  fieasibility  of  launoering  the 
liners. 

4.  The  feasibility  of  requiring  liners  to 
be  changed  during  a  work  day  that  is 
less  than  24  hours,  such  as  after  every 
shift,  including  ones  less  than  8  hours. 

5.  The  extent  to  which  workers  need 
and  wear  chemical-resistant  gloves. 

6.  The  feasibility  of  allowing  glove 
liners  only  under  certain  weather 
conditions  (such  as  specified  cold  and 
hot  temperatures). 


7.  The  possible  requirement  that 
liners  be  changed  every  "n"  days,  where 
"n"  =  1.  2,  3  ... ;  or  every  "n"  hours. 

8.  The  feasibility  of  allowing  glove 
liners  only  when  workers  could 
potentially  contact  certain  classes  of 
pesticides,  such  as  Toxicology  Category 
I  or  n,  where  the  result  of  a  worker  not 
wearing  chemical-resistant  gloves  at  all 
may  be  much  more  severe. 

9.  The  cost  of  liners,  if  disposal  and 
regular  replacement  are  reqiured. 

10.  The  feasibility  and  value  of 
specifying  which  types  of  materials  can 
be  used  to  make  glove  liners. 

11.  Whether  or  not  oidy  workers 
engaged  in  early-entry  shoidd  be  able  to 
wear  glove  liners,  or  if  pesticide 
handlers  should  be  allowed  as  well,  as 
EPA  is  proposing. 

V.  Chemical-Reaastant  Gloves 
Requirement  for  Aerial  Applicators 

A.  Reasons  for  This  Proposal 

In  1992,  EPA  believed  that 
agricultural  pilots  wOTe  at  substantial 
risk  frt>m  exposure  to  pesticide  residues 
when  entering  and  exiting  aircraft  used 
to  apply  pesticides.  EPA  implmnented 
the  current  requirement  of  chonical- 
resistant  gloves  to  counter  potential 
risks  of  exposure.  After  reviewing 
relevant  studies  and  considering  field 
demonstrations,  EPA  no  longer  believes 
that  the  required  chemical-resistant 
gloves  are  necessary  to  protect 
agricultiuBl  pilots  from  potential 
pesticide  residues  when  entering  and 
exiting  their  cockpits. 

The  National  ^ricultural  Aviation 
Association  (NAAA)  represents  the 
interests  of  airplane  and  helicopter 
pilots  who  apply  agricultural  pesticides. 
The  NAAA  opposed  the  glove 
requirement  in  1992  before  the  WPS 
was  finalized;  NAAA  and  EPA  met 
again  in  1995  and  1996  to  further 
discuss  and  evaluate  the  WPS 
requirement  that  chemical-resistant 
gloves  must  be  worn  when  people  enter 
or  exit  aircraft  contaminated  by 
pesticide  residues. 

The  NAAA  has  stated  that  many  of 
the  PPE  requirements  for  agricultural 
aircraft  pilots  lack  merit,  and  they 
believe  that  this  is  especially  true  with 
the  gloves  requirement.  NAAA  objects 
to  the  requirement  not  just  because  they 
believe  it  is  superfluous,  but  because  it 
can  itself  represent  an  imnecessary 
burden  on  pilots.  For  example,  the 
chemical -resistant  gloves  may  afiect 
pilot  dexterity,  may  add  a  superfluous 
package  to  the  cockpit,  and  they  could 
possibly  contaminate  items  in  the 
coclcpit  and  the  cockpit  itself. 

NAAA  noted  that  studies  done  on  the 
relative  health  of  agricultural  pilots 
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indicate  that  pilots  do  not  su^er  from 
chronic  or  long-term  risks  associated 
with  the  pesticides  they  apply  any 
differently  than  the  U.S.  population 
does.  EPA  was  not  sure  that  those 
studies  were  comprehensive.  But  taking 
into  consideration  the  results  of 
agricultural  pilot  health  surveys  and  the 
required  nnmml  Federal  Aviation 
Administration  (FAA)  medical 
examinations  of  pilots,  EPA  believes 
that  current  pilot  work  practices 
certainly  appeared  to  satisfy  the  intent 
of  the  WPS  gloves  requirement,  and  may 
therefore  render  the  requirement 
unnecessary. 

After  meeting  with  NAAA,  KPA 
sought  answers  to  its  remaining 
concerns.  EPA  subsequentiy  evaluated 
pilot  incident  data  from  California  and 
the  FAA,  pesticide  exposure  scenarios 
for  pilots  who  do  not  mix  or  load 
pesticides,  pilot  work  practices,  and 
spray  drift  studies  using  colored  dyes. 
EPA  also  considered  technical 
developments  such  as  modem 
agricultiual  aircraft  construction, 
satellite-based  aircraft  guidance 
systems,  and  pesticide  application 
methods  and  equipment.  A  discussion 
of  the  most  pertinent  considerations 
follows. 

First,  data  submitted  and  used  (Deere 
Co.)  for  development  of  the  1992  WPS 
indicated  that  p>esticide-contaminated 
clothing,  such  as  gloves,  is  the  largest 
contributor  of  pesticides  contamination 
into  a  tractor  cab.  EPA  acted  on  these 
data  when  forming  the  WPS 
requirements  for  enclosed  cabs,  by 
requiring  that  the  contaminated  PPE  be 
removed  before  entry  into  the  cab.  EPA 
believes  that  the  same  principle  holds 
true  for  aircraft,  that  is,  the  presence  of 
the  chemical-resistant  gloves,  if  they 
were  in  fact  contaminated  by  pesticide 
residues  from  the  outside  of  the  aircraft, 
would  most  probably  contaminate  the 
cockpit  Pilots'  chemical-resistant  gloves 
may  not  necessarily  get  contaminated 
from  the  outside  of  the  aircraft,  but  frtim 
the  general  enviroiunent  in  which  pilots 
work. 

Additionally,  the  Agency  reviewed 
FAA  pilot  and  aircraft  safety  records. 
FAA  pilot  medical  records  and  crash 
data.  As  a  result  of  the  data  reviews, 
both  EPA  and  FAA  concluded  that  there 
was  no  evidence  supporting  the  general 
requirement  that  chemical-resistant 
gloves  be  worn  when  people  enter  or 
exit  aircraft.  The  very  small  number  of 
pesticide-related  accidents  were 
determined  to  be  related  to  gross 
exposure  to  large  amounts  of  highly 
toxic  pesticides,  which  were  imrelated 
to  entering  and  exiting  the  cockpit.  Both 
agencies  determined  that  the  chemical- 
resistant  gloves  would  not  have 


mitigated  any  accidents,  nor  would  the 
gloves  be  at  all  likely  to  affect  pilots' 
hecdth,  which  is  closely  monitored  by 
FAA. 

Finally,  a  1995  NIOSH  study  ("Dirty 
Bird,"  HETA  95-0248-2562)  of  an  aerial 
applicator  business  in  Arkansas 
included  an  assessment  of  the  pilots' 
potential  exposure  to  pesticides  and  the 
value  of  some  of  the  WPS  PPE 
requirements  for  pilots.  The  NIOSH 
study  found  that,  imless  they  also  mix 
and  load  pesticides,  agricultural  pilots 
are  exposed  to  "low,  or  less  than 
detectable,  levels  of  surface  [pesticide] 
contamination"  and  "negligible  airborne 
[pesticide]  exposures"  inside  their 
aircraft  This  description  includes 
surface  wipe  samples  of  pesticide 
residues  that  were  taken  from  around 
the  cockpit  entrance. 

This  NIOSH  study,  though  not  a  large 
random  sample  of  the  aerial  applicator 
industry,  provides  strong  support  for  the 
reassessment  of  the  chemical-resistant 
gloves  requirement  for  pilots  because  it 
reinforces  what  EPA  has  heard  and 
observed.  Potentially  at  greater  risk  from 
exposure  to  incremental  amounts  of 
residues,  those  pilots  who  do  mix  and 
load  the  pesticides  they  apply  must  still 
wear  the  PPE  required  for  mixing  and 
loading;  however,  there  is  evidence  that 
few  aerial  applicators  do  mix  and  load 
the  pesticides  that  they  apply. 

B.  Options  Considered 

Because  there  is  no  WPS  definition  of 
a  contaminated  aircraft,  and  based  on 
the  determination  that  not  all  aircraft 
used  to  apply  pesticides  are 
contaminated,  EPA  considered  the 
option  to  keep  the  chemical-resistant 
glove  requirement  and  define  how 
contaminated  aircraft  could  be 
identified.  THbs,  chemical-resistant 
gloves  would  not  alwajrs  have  to  be 
worn  when  entering  and  exiting  aircraft 
that  had  applied  pesticides.  Chemical- 
resistant  gloves  would  be  required  only 
when  a  clear  determination  had  been 
made  that  the  gloves  would,  in  fact,  be 
protecting  the  wearer  from  exposure  to 
pesticide  residues. 

EPA  did  not  propose  this  option  for 
two  reasons.  First,  EPA  believes  that 
there  is  substantial  merit  to  the  concerns 
about  pilot  dexterity,  complicated 
working  environment,  and  possible 
contamination  of  cockpits.  Second  and 
more  important,  the  Agency  refected 
this  option  due  to  a  lack  of  objective 
criteria  available  which  would  enable 
both  pilots  and  EPA  enforcement 
personnel  to  consistentiy  identify 
contaminated  aircraft 


C.  Proposal 

EPA  believes  it  is  highly  imlikely  that, 
as  a  result  of  pesticide  application, 
significant  pesticide  residues  will  occur 
in  areas  commonly  touched  by  people 
accessing  the  cockpit  Those  areas  on  an 
aircraft  which  are  usually  exposed  to 
pesticides,  such  as  places  immediately 
behind  and  around  the  nozzles,  must 
always  be  handled  with  PPE,  as  they  are 
part  of  the  application  equipment.  EPA 
believes  that  chemical-resistant  gloves 
would  not  add  any  appreciable 
protection  against  the  minimal  pesticide 
residues  that  might  be  encoimtered 
around  the  cockpit  of  an  aircraft  In 
sum,  there  is  low  risk  of  exposiue  from 
entering  and  exiting  the  cockpit,  and  a 
low  benefit  from  the  chemical-resistant 
gloves. 

EPA  also  believes  that,  as  much  as 
possible,  the  WPS  should  regulate 
similar  situations  consistentiy.  The  WPS 
requirements  for  exiting  an  enclosed  cab 
to  contact  treated  surfaces  state  that  PPE 
must  be  removed  before  reentering  the 
cab.  The  same  approach  should  apply  to 
pilots,  whose  cockpits  are  much  smaller 
than  ground  cabs  and  are  more 
susceptible  to  contamination. 

Therefore,  EPA  is  proposing  to 
eliminate  the  current  WPS  requirement 
that  chemical-resistant  gloves  must  be 
worn  when  pilots  enter  and  exit  aircraft 
that  have  been  used  to  apply  pesticides. 

D.  Aerial  Applicator  Glove  Requirement: 
Comments  Solicited 

The  Agency  seeks  comments  on  this 
proposal  and  the  considered  options. 
EPA  wants  comments  on  whether  or  not 
chemical-resistant  gloves  could  still 
provide  a  measurable,  useful,  amount  of 
protection  to  pilots.  EPA  is  also 
especially  interested  in  receiving 
comments  and  suggestions  on  other 
ways  to  identify  contaminated  aircraft 
that  will  meet  the  needs  of  pilots  and  of 
enforcement  personnel. 

VI.  Statutory  Requirements 

As  required  by  FIFRA  section  25.  this 
proposed  rule  was  provided  for  review 
to  the  U.S.  Department  of  Agriculture 
and  to  the  Conunittee  on  Agriculture  of 
the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate.  No 
comments  were  received  from  USDA  or 
Congress.  The  FIFRA  Scientific 
Advisory  Panel  waived  its  review. 

Vn.  Public  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  "OPP-250120"  (including 
comments  and  data  submitted 
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electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fit>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at 

opp-aocketOepaiDail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-250120. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

Vm.  Regulatory  Requirements 

A.  Executive  Order  12866  and  13045 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  that  requires  review 
under  Executive  Order  1 2866,  entitied 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4. 1993)  or  Executive 
Order  13045,  entitied  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997).  This  action  proposes  to 
amend  existing  regulations  and  does  not 
contain  any  new  requirements  that 
would  increase  the  cost  of  compliance 
to  any  person.  Any  changes 
implemented  as  a  result  of  this  proposal 
would  reduce  the  regulatory  burden  and 
lower  costs. 

B.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

This  proposed  action  does  not  contain 
any  new  requirements  or  impose  any 
additional  burden.  In  proposing  to 
amend  existing  requirements  to  provide 
flexibility  or  relief  in  the  specific 
situations  involved,  this  action  will 
result  in  savings  and  burden  relief  for 
affected  parties,  including  States,  local 
or  tribal  governments  and  the  private 
sector,  and  will  not  result  in  any 
unfunded  federal  mandates  as  defined 
by  Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  This 
action  does  not  contain  any  federal 
mandates  on  States,  localities  or  tribes, 
and  is  not  subject  to  the  requirements  of 
Executive  Order  12875,  entitied 
Enhancing  the  Intergovernmental 


Partnership  (58  FR  58093,  October  28, 
1993). 

C.  Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Agency  certifies  that  this 
regulatory  action  does  not  have  any 
significant  adverse  economic  impacts  on 
a  substantial  number  of  small  entities. 
This  proposed  action  provides 
regulatory  relief  and  regulatory 
flexibility.  In  accordance  with  Small 
Business  Administration  (SBA)  policy, 
this  determination  will  be  provided  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA  upon  request.  Any  comments 
regarding  the  economic  impacts  that 
this  regulatory  action  may  impose  on 
small  entities  should  be  submitted  to 
the  Agency  at  the  address  listed  in 
ADDRESSES. 

D.  Paperwork  Reduction  Act 

This  proposed  action  does  not  contain 
any  new  iiiformation  collection 
requirements  that  would  need  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  contained  in  the 
existing  Worker  Protection  Standards 
were  approved  by  OMB  under  control 
number  2070-0148.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  niunber. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9. 

The  Agency  is  interested  in  any 
comments  on  whether  or  not  this  action 
will  impact  existing  burden  estimates, 
including  the  acciuacy  of  the  estimates, 
and  any  suggested  methods  for 
minimizing  respondent  burden, 
including  throu^  the  use  of  automated 
collection  techniques.  The  final  rule 
will  respond  to  any  comments  received. 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898, 
entitied  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  and 
health  conditions  in  low-income  and 
minorify  communities  and  has 
determined  that  this  proposed  change 
will  not  adversely  a^ct  environmental 
justice. 


List  of  Subjects  in  Part  170 

Environmental  protection. 
Intergovernmental  relations. 
Occupational  safety  and  health. 
Pesticides  and  pests,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  September  2, 1997. 
Carol  M.  Brownar, 
Administiator. 

Therefore,  it  is  proposed  that  40  CFR 
part  170  be  amended  as  foUovra: 

PART  17CMAMENDED] 

1.  The  authority  citation  for  part  170 
would  continue  to  read  as  follows: 

Authority.  7  U.S.C  136w. 

2.  Section  170.112  is  amended  by 
revising  paragraph  (c)(4)(vii)  to  read  as 
follows: 

1170.112    Entry  raetrlctions. 

(c)    •    •    * 

(4)     •     •     • 

(vii)  Gloves  shall  be  of  the  tjrpe 
specified  on  the  pesticide  product 
labeling.  Gloves  made  of  leather,  cotton, 
or  other  absorbent  materials  must  not  be 
worn  for  early-entry  activities,  unless 
those  materials  are  listed  as  acceptable 
on  the  product  labeling.  If  chemical- 
resistant  gloves  with  sufficient 
durability  and  suppleness  are  not 
obtainable  for  tasks  with  roses  or  other 
plants  with  sharp  thorns,  leather  gloves 
may  be  worn  over  chemical-resistant 
gloves  or  chemical-resistant  glove  liiiers 
(if  available).  Once  leather  gloves  have 
been  used  this  way,  they  shall  not  be 
worn  thereafter  for  any  other  purpose, 
and  they  shall  only  be  worn  over 
chemical-resistant  gloves  or  chemical- 
resistant  glove  liners. 

(A)  Separable  glove  liners  may  be 
worn  beneath  chemical-resistant  gloves, 
unless  the  pesticide  product  labeling 
specifically  prohibits  their  use.  The 
liners  may  be  made  of  cotton  or  other 
absorbent  materials.  Glove  liners  are 
defined  as  a  separate  glove-like  hand 
covering  made  from  a  light  weight 
material,  with  or  without  fingers.  YloA 
gloves  made  from  light  cotton  or  poly- 
type  material  are  considered  to  be  a 
glove  liner  if  woro  beneath  a  chemical- 
resistant  glove.  Liners  may  not  be  longer 
than  the  glove  under  which  they  are 
worn.  Chemical-resistant  gloves  with 
flocking  and  other  non-separable  soft 
lining  materials  are  prohibited. 

(B)  Used  glove  liners  must  be 
discarded  immediately  after  a  total  of  8 
hours  of  use  or  at  the  end  of  the  24-hour 
period  during  which  they  were  used, 
whichever  comes  fint  llie  8-hour  and 
24-hour  periods  begin  when  the  liners 
are  first  donned.  The  liners  must  be 
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replaced  immediately  if  directly 
contacted  by  pesticide  solution  (in 
keeping  with  170.240(f)).  Used  glove 

liners  may  not  be  cleaned  and  re-used. 

•        •        •        •        • 

3.  Section  170.240  is  amended  by 
revising  paragraph  (c)(5)  and  removing 
(dK6Mi)  sod  redesignating  (d)(ii)  and 
(d)(iii)  as  (d)(i)  and  (dKii).  respectively 
to  read  as  follows: 


1170.240 


prolscttve  wniipmsfiL 


(c)    *    •    * 

(5)  Gloves  shall  be  of  the  type 
spedfisd  on  the  pesticide  product 
labeling.  Gloves  made  of  leather,  cotton, 
or  other  absorbent  materials  may  not  be 


worn  while  mixing,  loading,  applying, 
or  otherwise  handling  pesticides,  unless 
those  materials  are  listed  as  acceptable 
on  the  product  labeling. 

(i)  Separable  glove  liners  may  be  worn 
beneath  chemical-resistant  gloves, 
unless  the  pesticide  product  labeling 
specifically  prohibits  their  use.  The 
liners  may  be  made  of  cotton  or  other 
absorbent  materials.  Glove  liners  are 
defined  as  a  separate  glove-like  hand 
covering  made  from  a  light  weight 
material,  with  or  without  fingers.  Woiii 
gloves  made  from  light  cotton  or  poly- 
type  material  are  considered  to  be  a 
^ove  liner  if  worn  beneath  a  chemical- 
resistant  glove.  Liners  may  not  be  longer 
than  the  glove  under  which  they  are 


worn.  Chemical-resistant  gloves  with 
flocking  and  other  non-separable  soft 
lining  materials  are  prohibited. 

(ii)  Used  glove  liners  must  be 
discarded  immediately  after  a  total  of  8 
hours  of  use  or  at  the  end  of  the  24-hour 
period  during  which  they  were  used, 
whichever  comes  first.  The  8-hour  and 
24-hour  periods  begin  when  the  liners 
are  first  donned.  The  liners  must  be 
replaced  immediately  if  directly 
contacted  by  pesticide  solution.  Used 
glove  liners  may  not  be  cleaned  and  re- 
used. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  lagai 
significarK». 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  9. 
1987 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptemerrtation 

plans;  approval  arxl 

promulgation;  various 

States: 

California;  published  9-9.97 
FEDERAL 
COMMUNICATIONS 

Radio  stations;  table  of 
assignments: 

Arizona  et  at.;  published  9- 
9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdminMration 

Animal  drugs,  feeds,  and 
related  products: 
Feed  arxj  drinking  vrater  of 
animals — 

Selenium  supplementation; 
published  8-25-97 

INTERIOR  DEPARTMENT 
Fish  aitd  Wildlife  Sarvlca 

Hunting  and  fishing: 
Refuge-specific  regulations; 
published  9-9-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions; 
Loan  interest  rates; 
published  7-31-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Regional  Directors  et  al.; 
published  9-9-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatlofi 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  published 
8-25-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgricuRurai  MarfcaUng 
Sarvios 

Pears  (winter)  grown  in 
Oregon  et  al.;  comments 


due  by  9-19-97;  published 
8-20«7 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Haallh 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucetiosis  in  cattle— 
State  and  area 
classifications: 
comments  due  by  9-16- 
97;  published  7-18-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Export  programs: 

Payment  guarantees; 
expanding  export 
transactions;  comments 
due  by  9-15-97;  published 
8-15-97 

AGRICULTURE 
DEPARTMENT 
Food  Safely  artd  Inspection 
Service 

Meat  and  poultry  inspection: 
Natural  or  regenerated 

collagen  sausage  casings; 

labeling  requirements; 

comments  due  by  9-15- 

97;  published  7-17-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Coho  salmon — 
Souttiem  Oregon/l^orttiem 
California  coast; 
comofents  due  by  9-16- 
97;  published  7-18-97 
Fishery  conservation  and 
management 
Alaska;  Tisheries  of 
Exclusive  Economic 
Zone- 
Crab;  comments  due  by 
9-15-97;  published  7-15- 
97 
Magnuson  Act  provisions 
National  standard 
guklelines;  comments 
due  by  9-18-97; 
published  8<4-97 
Northeastern  United  States 
fisheries- 
Northeast  multispecies; 
comments  due  by  9-15- 
97;  published  8-27-97 
West  Coast  States  and 
Western  Pacific 
fisheries— 
f'torthem  anchovy; 
comments  due  by  9-15- 
97;  published  8-21-97 
Ocean  and  coastal  resource 
management: 


Marine  sanctuaries- 
Thunder  Bay  National 
Marine  Sanctuary,  Ml; 
designation;  comments 
due  by  9-18^7; 
published  6-23-97 

ENERGY  DEPARTMBfT 

Acquisition  regulations: 
Management  and  operating 
contracts — 

Performance-t>ased 
management 
contracting,  fines, 
penalties,  etc.; 
comments  due  by  9-19- 
97;  published  8-20-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Property  and  oil  pipeline  units 
accounting  regulations; 
comments  due  by  9-15-07; 
published  7-31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-15-97;  published  8-15- 

97 
Iowa;  comments  due  by  9- 

15-97;  published  S-15-97 
Missouri;  comments  due  t>y 

9-15-97;  published  8-15- 

97 

Pennsylvania;  comments 

due  by  9-17-97;  published 

8-18-97 
South  Carolina;  comments 

due  by  9-19-97;  published 

8-20-97 

Tennessee;  convnents  due 
by  9-15-97;  published  8- 
15-97 

Wisconsin;  comments  due 

by  9-15-97;  published  7- 

10-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Texas;  comments  due  by  9- 

18-97;  published  8-19-97 
Pesticides;  tolerarx^s  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Com  gluten;  comments  due 

by  9-16-97;  published  7- 

18-97 

Superfund  program: 
NatkHial  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-15-97;  published 
8-15-97 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations— 
Short-  and  intermediate- 
term  credit;  Sy^em  and 
rxxvSystem  lerxJers; 
comments  due  by  9-15- 
97;  published  7-17-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

,  Common  carrier  services: 
Unauttx>rized  changes  of 
consumer's  tong  distance 
carriers  (slamming); 
policies  arxl  rules; 
comments  due  by  9-15- 
97;  published  8-14-97 
Frequency  allocations  and 
radio  treaty  matters: 
Television  channels  60—69; 
746—806  MHz  band; 
comments  due  by  9-15- 
97;  published  7-31-97 
F^adio  services,  special: 


Licensing  process 
simplificatkx)  and 
flexit>Hity  for  public 
coast  statxxis; 
comments  due  t>y  9-15- 
97;  published  9-2-97 
Radio  stations;  table  of 
assignments: 

Kansas;  comments  due  by 
9-15-97;  published  7-31- 
97 
Pennsylvania  el  al.; 
comments  due  by  9-15- 
97;  published  7-31-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

International  t)anldng 
regulations;  cortsolidation 
and  simplification;  comments 
due  by  9-15-97;  published 
7-15.97 

FEDERAL  TRADE 


Trade  regulation  rules: 
Leakproof,  guaranteed 
leakproof,  etc.;  deceptive 
use  as  descriptive  of  dry 
ceil  batteries;  comments 
due  by  9-18-97;  published 
8-19-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMen* 
Food  and  Drug 
Administration 

Medical  devices: 

Class  III  preamendment 
devices;  lung  water 
monitor,  powered  vaginal 
muscle  stimulator  for 
ttierapeutic  use,  and  stair- 
ciimt)ing  wrtieelchair, 
comments  due  by  9-16- 
97;  published  6-18-97 


IV 
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MTEfVOR  DEPARTMENT 
Fish  snd  WHdNIs  Ssrvtcs 
Endangered  and  ttweatened 


Nawcomb's  snail;  oonunents 
due  by  9-19-97;  puMshed 
7-21-97 
INTERIOR  DEPARTMENT 


Outer  Continental  Shert;  oil, 
gas,  and  sulphur  operations: 
Drilling  and  completion 
operations;  blowout 
preventer  testing 
requirements;  comments 
due  by  9-15-97;  published 
7-15-97 
MTERIOR  DEPARTMENT 
tHMTaoe  Mining  necnnwMin 
and  Entof  cement  Oflloa 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Nortti  Dakota;  comments 
due  by  9-19-97;  published 
9-4-97 
SOCIAL  SECURTTY 
AOMMUTRATKM 
Freedom  o(  Informalion  Act; 
implementation;  comments 


due  by  9-15-97;  puUished 
8-14-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

ArK:horage  regulations: 
New  Yorli;  comments  due 
by  9-16-97;  published  7- 
18-97 

TRANSPORTATION 
DEPARTMENT 


Air  carrier  certification  and 


Digital  flight  data  recorder 
upgrade  requirements; 
US—SI  lU  due  by  9-1S- 
97;  pubiahed  7-17-97 
AirwofttMness  dtoecUves: 

AsreapaHaie;  ii.iiiiiiiei'<i  due 
by  9-1547;  publiahed  7- 
15-97 

Airbus;  unnments  due  by  9- 
16-97;  published  8-7-97 

Boeing;  comments  due  by 

9-1547;  published  7-16- 

97 
BombardMT  comments  due 

by  9-15-07;  pubiahed  7- 

17-97 


British  Aaroapace; 
comments  due  by  9-15- 
97;  published  7-16-97 
Construcciones 
Aeronauticas;  comments 
due  by  9-16-97;  published 
8-7-97 
Dassault;  comments  due  by 
9-15-97;  published  8-5-97 
McOonneM  Douglas; 
comments  due  by  9-16- 
97;  pubished  7-18-97 
Airworthiness  standards: 
Special  conditions— 
Boeing  model  747  aeries 
airplanes;  comments 
due  by  9-17-97; 
publiahed  8-2ft47 

TRANSPORTATION 
DEPARTMBfr 

FedersI  RaUroad        -^ 

Administration 

Trade  safety  starxtards: 

amendments; 
due  by  9-15- 
97;  pubiahed  7-3-97 

VETERANS  AFFAIM 
DEPARTMENT 

Loan  guaranty: 
Automatic  procasaing 
authority, 


and  retention 
requirements;  comments 
due  by  9-15-97;  published 
7-15-97 
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interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
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1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Ragisterand  Code  of  Federal 

Raguiations 
WHO:       Sponsoted  by  the  Office  of  the  Federal  Ragister. 
WHAT:     Free  pubUc  briefings  (approximately  3  houn)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  letatioBship  between  tbe  Federal  Register  and  Coda 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  tbe  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 
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1-800-668-0889  xO 
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judgments: 
USA  Waste  Services,  Inc.,  et  al.,  47680-47689 
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Submission  for  0MB  review;  comment  request,  47651 

Comptroller  of  tlie  Currency 

RULES 

Riegle-Neal  Interstate  Banking  and  Branching  E£Bciency 
Act;  implementation: 
Interstate  branches  used  primarily  for  deposit  production; 
prohibition.  47728-47738 
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Advisory  Board,  47651 

Defense  Nuclear  Facilities  Safety  Board 
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See  Federal  Energy  Regulatory  Commission 
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See  Management  and  Budget  Office 
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Vol.  62.  No.  175 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  trtles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Doctwt  No.  97-073-2] 

Oriental  Fruit  Fly;  Designation  of 
Quarantined  Area 

AOBCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oiental 
fruit  fly  regulations  by  quarantining  an 
additional  area  in  Los  Angeles  County, 
CA,  and  restricting  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  into  noninfested  areas  of  the  United 
States. 

DATES:  This  interim  rule  is  effective 
September  4, 1997.  Consideration  will 
be  given  only  to  comments  received  on 
or  before  November  10, 1997. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-073-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-073-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., ' 
Washington.  E)C,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 


Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefan@aphis.usda.gov. 

SUPPlEMBfTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
and  vegetables.  The  short  life  cycle  of 
the  Oriental  fruit  fly  allows  rapid 
development  of  serious  outbreaks  and 
can  cause  severe  economic  losses. 
Heavy  infestations  can  cause  complete 
loss  of  crops. 

The  Oriental  fruit  fly  regulaticms, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fruit  fly  into 
noninfested  areas  of  the  United  States. 
Section  301.93-3(a)  provides  that  the 
Administrator  will  list  as  a  quarantined 
area  each  State,  or  each  portion  of  a 
State,  in  which  the  Oriental  fruit  fly  has 
been  foimd  by  an  inspector,  by  which 
the  Administrator  has  reason  to  believe 
that  the  Oriental  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Oriental  fruit  fly  or  its 
localities  in  which  the  Oriental  fruit  fly 
has  been  found.  The  regulations  also 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas.  Quarantined  areas 
are  Usted  in  §  301.93-3(c). 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
on  the  interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  qtiarantined  area 
will  prevent  the  interstate  spread  of  the 
Oriental  fruit  fly. 

An  interim  rule  effective  on  August 
20, 1997,  and  published  in  the  Federal 
Register  on  August  26, 1997  (62  FR 
45141-45142,  Docket  No.  97-073-1), 
quarantined  a  portion  of  Los  Angeles 
County,  CA.  and  restricted  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
reveal  that  an  additional  portion  of  Los 


Angeles  County,  CA,  is  infested  with  the 
Oriental  fruit  fly.  The  Oriental  fruit  fly 
is  not  known  to  exist  anywhere  else  in 
the  continental  United  States. 

Officials  of  State  agencies  of 
California  have  begun  an  intensive 
Oriental  fruit  fly  eradication  program  in 
the  quarantined  area  in  California.  Also, 
California  has  taken  action  to  restrict  the 
intrastate  movement  of  certain  articles . 
from  the  quarantined  area. 

Accordingly,  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  other  States, 
we  are  amending  the  regulations  in 
§  301.93-3  by  adding  a  new  area  of  Los 
Angeles  County,  CA,  to  the  list  of 
quarantined  areas.  The-quarantined 
areas  of  Los  Angeles  County,  CA.  are 
described  in  the  rule  portion  of  this 
dociunent.  The  area  quarantined  by  this 
interim  rule  is  the  second  area 
described. 

Emei^gency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  pubUcation  of  this  interim 
rule  without  prior  opportimity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Oriental  fruit 
fly  from  spreading  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signatiu^.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  Oriental  fruit 
fly  regulations  by  adding  an  additional 
area  of  Los  Angeles  Coimty,  CA,  to  the 
Ust  of  quarantined  areas.  The 
regiilations  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas. 
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Within  the  quarantined  portion  of  Los 
Angeles  County,  there  are 
approximately  301  entities  that  will  be 
affected  by  this  rule.  All  would  be 
considered  small  entities.  These  include 
4  farmers'  markets,  69  growers,  1 
community  garden,  2  distributors,  183 
fruit  sellers.  41  nurseries,  and  1  swap 
meet.  These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  these 
small  entities  sell  regulated  articles 
primarily  for  local  intrastate,  not 
interstate,  movement  so  the  effect,  if 
any.  of  this  reflation  on  these  entities 
appears  to  be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Oriental  fiiiit  fiy 
regulatory  program.  The  site  specific 
enviroiunental  assessment  provides  a 
basis  for  the  conclusion  that 
implementation  of  integrated  pest 
management  to  achieve  eradication  of 
the  Oriental  fruit  fly  will  not  have  a 
significant  impact  on  hiunan  health  and 
the  natural  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 


The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.]. 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  147a.  ISObb,  ISOdd, 
150ee.  tSOff.  161, 162.  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §  301.93-3,  paragraph  (c).  the 
entry  for  California  is  amended  by 
revising  the  entry  for  Los  Angeles 
County  to  read  as  follows: 

$301.93-3    Quarantined  areas. 

(0*  •  • 

CALIFORNIA 

Los  Angeles  County.  That  portion  of 
Los  Angeles  County  beginning  at  the 
intersection  of  Arrow  Highway  and 
Interstate  Highway  605;  then  west  along 
Arrow  Hi^way  to  Buena  Vista  Street; 
then  north  along  Buena  Vista  Street  to 
Huntington  Drive;  then  east  along 


Huntington  Drive  to  Foothill  Boulevard: 
then  east  along  Foothill  Boulevard  to 
the  shoreline  of  the  San  Gabriel  River; 
then  northeast  along  the  shoreline  of  the 
San  Gabriel  River  to  State  Highway  39 
(San  Gabriel  Canyon  Road);  then 
southeast  along  an  imaginary  line  to  the 
intersection  of  Sierra  Madre  Avenue  and 
Glendora  Avenue;  then  south  along 
Glendora  Avenue  to  Alosta  Avenue; 
then  east  along  Alosta  Avenue  to  Lone 
Hill  Avenue;  then  south  along  Lone  Hill 
Avenue  to  Cypress  Street;  then  west 
along  Cypress  Street  to  Badillo  Street; 
then  southwest  along  Badillo  Street  to 
Reeder  Avenue;  then  south  along  Reeder 
Avenue  to  Puente  Street;  then  southeast 
along  Puente  Street  to  Via  Verde;  then 
southwest  along  Via  Verde  to  The  Mall; 
then  south  along  The  Mall  to  Interstate 
Highway  10;  then  west  along  Interstate 
Highway  10  to  Grand  Avenue;  then 
southeast  along  Grand  Avenue  to  Amar 
Road;  then  west  and  northwest  along 
Amar  Road  to  Baldwin  Park  Boulevaird; 
then  northeast  along  Baldwin  Park 
Boulevard  to  Francisquito  Avenue;  then 
northwest  along  Francisquito  Avenue  to 
Ramona  Boulevard;  then  west  along 
Ramona  Boulevard  to  Interstate 
Highway  605;  then  northeast  along 
Interstate  Highway  605  to  the  point  of 
beginning. 

Also,  that  portion  of  Los  Angeles 
County  beginning  at  the  intersection  of 
Interstate  Highway  10  and  Gateway 
Boulevard;  then  east  along  Interatate 
Highway  10  to  its  second  intersection 
with  National  Boulevard;  then  east 
along  National  Boulevard  to  Jefferson 
Boulevard;  then  east  along  Jefferson 
Boulevard  to  La  Cienega  Boulevard; 
then  south  along  La  Cienega  Boulevard 
to  Rodeo  Road;  then  east  along  Rodeo 
Road  to  Martin  Luther  King  Jr. 
Boulevard;  then  southeast  along  Martin 
Luther  King  Jr.  Boulevard  to  Crenshaw 
Boulevard;  then  south  along  Crenshaw 
Boulevard  to  Slauson  Avenue;  then  east 
along  Slauson  Avenue  to  Van  Ness 
Avenue;  then  south  along  Van  Ness 
Avenue  to  Rosecrans  Avenue;  then  west 
along  Rosecrans  Avenue  to  Inglewood 
Avenue;  then  south  along  Inglewood 
Avenue  to  Manhattan  Beach  Boulevard; 
then  west  along  Manhattan  Beach 
Boulevard  to  the  Manhattan  Beach 
Mimicipal  Pier;  then  west  along  the 
Manhattan  Beach  Municipal  Pier  to  the 
Pacific  Ocean  coastline;  then  northwest 
along  the  Pacific  Ocean  coastline  to  a 
point  due  west  of  the  west  end  of  Ocean 
Park  Boulevard:  then  east  along  an 
imaginary  line  drawn  from  that  point  to 
the  west  end  of  Ocean  Park  Boulevard; 
then  northeast  along  Ocean  Pai^ 
Boulevard  to  Gateway  Boulevard;  then 


northeast  along  Gateway  Boulevard  to 
the  point  of  beginning. 

Done  in  Washington.  DC,  this  4th  day  of 
September  1997. 

draig  A.  Reed. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  97-23949  Filed  »-9-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  97-05«-6] 

Mediterranean  Fruit  Fly;  Additions  to 
Quarantined  Areas  and  Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTKM:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  frvit  fly  regulations  by 
adding  a  portion  of  Sarasota  County.  FL, 
to  the  list  of  quarantined  areas  and  by 
expanding  the  boundaries  of  the 
quarantined  area  in  Polk  County,  FL, 
due  to  the  detection  of  Mediterranean 
fruit  fly  infestations  in  those  new  areas. 
This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fiiiit  fly  into 
noninfested  areas  of  the  United  States. 
We  are  also  amending  the  regulations  to 
provide  for  the  use  of  irradiation  as  a 
treatment  for  berries,  fiiiits,  nuts,  and 
vegetables  that  are  regulated  articles. 
This  action  will  provide  an  additional 
option  for  qualifying  those  regulated 
articles  for  movement  fit>m  quarantined 
areas. 

DATES:  This  interim  rule  is  effective 
September  4, 1997.  Consideration  will 
be  given  only  to  comments  received  on 
or  before  November  10. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-5,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
•  Please  state  that  your  comments  refer  to 
Docket  No.  97-056-5.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer. 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefan@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

ThyMediterranean  fruit  fly.  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fhiit  fly 
regulations  (7  CFR  301.78  through 
301.78-10.  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States. 

In  an  interim  rule  effective  on  June 
16, 1997,  and  published  in  the  Federal 
Register  on  Jime  20, 1997  (62  FR  33537- 
33539,  Docket  No.  97-056-2),  we  added 
a  portion  of  Hillsborough  County.  FL.  to 
the  list  of  quarantined  areas  and 
restricted  the  interstate  movement  of 
^regulated  articles  from  that  quarantined 
area,  and  added  eggplant,  other  than 
commerciaUy  produced  eggplant,  to  the 
list  of  regulated  articles.  In  a  second 
interim  rule  effective  on  July  3, 1997, 
and  published  in  the  Federal  Register 
on  July  10. 1997  (62  FR  36976-36978, 
Docket  No.  97-056-3),  we  expanded  the 
quarantined  area  in  Hillsborough 
County,  FL,  and  added  areas  in  Manatee 
.and  Polk  Counties,  FL.  to  the  list  of 
quarantined  areas.  In  a  third  interim 
rule  effective  on  August  7, 1997,  and 
published  in  the  Federal  Register  on 
August  13, 1997 (62  FR  43269-43272, 
Docket  No.  97-056-4),  we  further 
expanded  the  quarantined  area  by 
adding  new  areas  of  Hillsborough 
County,  FL,  and  an  area  in  Orange 
County,  FL,  to  the  list  of  quarantined 
areas.  In  that  third  interim  rule,  we  also 
revised  the  entry  for  Manatee  County, 
FL,  to  make  the  boundary  lines  of  the 
quarantined  area  more  accurate. 

Recent  trapping  surveys  by  inspectors 
of  Florida  State  and  county  agencies  and 
by  inspectors  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  have 
revealed  that  infestations  of  Medfly 
have  occiured  in  an  additional  area  in 
Polk  Coimty  and  in  a  portion  of  Sarasota 
County,  FL. 


The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  Ust 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  foimd  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
beUeve  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Medfly.  The  boimdary  lines  for  a 
portion  of  a  State  being  designated  as 
quarantined  are  set  up  approximately 
4.5  miles  from  the  detection  sites.  The 
boundary  lines  may  vary  due  to  factors 
such  as  the  location  of  Medfly  host 
material,  the  location  of  transportation 
centers  such  as  bus  stations  and 
airports,  the  pattern  of  persons  moving 
in  that  State,  the  number  and  patterns 
of  distribution  of  the  Medfly,  and  the 
use  of  clearly  identifiable  lines  for  the 
boundaries. 

In  accordance  with  those  criteria  and 
thS  recent  Medfly  findings  described 
above,  we  are  quarantining  a  new  area 
in  Polk  County,  FL.  and  an  area  in 
Sarasota  County,  FL.  Those  new  areas 
are  included  in  the  description  of 
quarantined  areas  contained  in 
§  301.78-3  in  the  rule  portion  fjf  this 
document.  We  have  also  changed  the 
maimer  in  which  the  previously 
quarantined  areas  in  Hillsborough  and 
Polk  Counties  are  described.  Those 
areas  had  been  described  in  two  entries, 
one  for  "Hillsborough  County"  and  one 
for  "Hillsborough  and  Polk  Counties." 
The  joint  "Hillsborough  and  Polk 
Counties"  entry  has  been  eliminated 
and  the  quarantined  areas  that  had  been 
described  in  that  entry  have  been 
incorporated  into  the  appropriate  entry 
for  Hillsborough  County  or  Polk  County. 

Irradiation  Treatment 

We  are  also  amending  the  Medfly 
regulations  to  include  irradiation  as  a 
treatment  for  those  berries,  fruits,  nuts, 
and  vegetables  that  are  listed  as 
regulated  articles  in  §301.78-2(a)  of  the 
regulations.  Without  irradiation,  the 
only  treatments  made  available  by  the 
regulations  have  been  vapor  heat  for  bell 
peppera.  fumigation  or  vapor  heat  for 
tomatoes,  and  fumigation,  fumigation 
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plus  refrigeration,  or  cold  treatment  for 
regulated  citrus  fruit  that  has  been 
harvested.  The  addition  of  irradiation 
provides  a  treatment  option  for  use  on 
those  commodities  as  well  as  all  other 
regulated  berries,  fruits,  nuts,  and 
vegetables  grown  in  a  quarantined  area. 

To  accommodate  the  inclusion  of 
irradiation  as  an  authorized  treatment 
under  the  Medfly  regulations,  we  are 
amending  §301.78-10,  "Treatments," 
by  redesignating  paragraphs  (c)  and  (d) 
of  that  section,  which  pertain  to  treating 
premises  and  soil,  respectively,  as 
paragraphs  (d)  and  (e),  and  adding  the 
irradiation  provisions  as  a  new 
paragraph  (c). 

The  provisions  we  are  adding  to  the 
Medfly  regulations  for  the  use  of 
irradiation  as  a  treatment  are,  for  all 
practical  purposes,  the  same  as  those 
provided  in  §  318.13-4f  of  "Subpart— 
Hawaiian  Fruits  and  Vegetables"  (7  CFR 
318.13  through  318.13-17),  which 
provides  for  the  use  of  irradiation  as  a 
treatment  for  carambola,  litchi,  and 
papaya  grown  in  Hawaii.  The 
irradiation  provisions  we  have  added  to 
the  Medfly  regulations  differ  from  those 
of  §  318.13-4f  in  only  three  substantive 
respects:  (1)  The  number  of 
commodities  and  pests  for  which 
irradiation  is  an  approved  treatment,  (2) 
the  prescribed  irradiation  dose  rate,  and 
(3)  the  location  of  approved  facilities 
and  the  conditions  governing  the 
interstate  movement  of  treated  and 
untreated  commodities.  These  three  . 
differences  are  discussed  below. 

With  respect  to  the  first  difference 
cited  above — the  number  of 
commodities  and  pests  for  which  the 
Medlfy  regulations  authorize  irradiation 
as  a  treatment — the  irradiation 
provision  of  the  Medlfy  regulations 
expand  the  number  of  commodities 
from  the  3  listed  in  §  318.13-4f  (i.e., 
carambola,  litchi,  and  papaya]  to  the  54 
berries,  fruits,  nuts,  and  vegetables 
listed  as  regulated  articles  in  §  301.78- 
2(a).  As  discussed  above,  the  Medlfy 
regulations  did  not  provide  treatments 
for  commodities  other  than  bell  pepper, 
tomato,  and  harvested  citrus  fruit.  As 
noted  in  APHIS'  f>olicy  statement 
regarding  the  application  of  irradiation 
to  phytosanitary  problems  (published  in 
the  Federal  Register  on  May  15. 1996. 
61  FR  24433-24439,  Docket  No.  95- 
08»-l),  the  U.S.  Department  of 
Agriculture's  (USDA's)  Agricultvual 
Research  Service  (ARS)  conducted 
exhaustive  research  to  determine 
commodity-generic  irradiation  dose 
rates  that  will  provide  an  acceptable 
level  of  quarantine  security  with  regard 
to  certain  pests.  Given  that  a 
commodity-generic  dose  rate  has  been 
established  for  Medfly,  we  believe  that 


it  is  appropriate  to  provide  the 
prescribed  irradiation  treatment  as  an 
option  for  growers  of  any  of  the  54 
different  berries,  fruits,  nuts,  and 
vegetables  listed  as  regulated  articles 
who  wish  to  obtain  certiHcation  for  the 
interstate  movement  of  their 
commodities  on  the  basis  of  treatment. 

The  second  difference  cited  above 
pertains  to  the  prescribed  irradiation 
dose  rate.  The  commodity-generic  dose 
rate  established  by  ARS  for  Medfly  is 
225  Gray  (22.5  krad),  so  we  have 
established  225  Gray  as  the  prescribed 
dose  rate  in  the  Medfly  regulations, 
rather  than  the  250  Gray  (25  krad) 
prescribed  in  §  318.13-4f  of  "Subpart— 
Hawaiian  Fruits  and  Vegetables." 
Although  Medlfy  is  among  the  pests  of 
concern  in  Hawaii,  the  focus  of  the 
treatments  in  §  318.13— 4f  is  on  what  is 
referred  to  as  the  "Trifly  complex," 
which  consists  of  Medfly,  Oriental  fruit 
fly  [Bactrocera  dorsalis),  and  the  melon 
fly  [Bactrocera  cucurbitae).  Of  the  three, 
the  Oriental  fruit  fly  is  the  species  most 
resistant  to  irradiation,  requiring  a  dose 
rate  of  250  Gray,  so  it  was  necessary  for 
the  irradiation  protocol  prescribed  in 
§  318.13— 4f  to  require  that  higher  dose 
rate  in  order  to  provide  quarantine 
security  against  all  three  pests  of  the 
Trifly  complex.  Because  the  Oriental 
fruit  fly  is  not  a  pest  of  concern  in  the 
Medfly  regulations,  we  have  set  225 
Gray  as  the  prescribed  dose  rate  in 
§301.78-10. 

The  third  and  final  difference  cited 
above  pertains  to  the  location  of 
approved  facilities  and  the  conditions 
governing  the  interstate  movement  of 
treated  and  imtreated  commodities. 
Section  318.13-4f  of  "Subpart— 
Hawaiian  Fruits  and  Vegetables" 
provides  for  interstate  movement  of 
carambola,  litchi,  and  papaya  from 
Hawaii  and  the  application  of 
irradiation  treatment  either  in  Hawaii 
or,  under  certain  conditions,  at 
approved  facilities  on  the  mainland, 
lliose  provisions  relate  to  treatment  in 
Hawaii,  the  movement  of  treated  and 
untreated  fruits  and  vegetables  to  the 
mainland,  and  restrictions  on  the 
mainland  States  where  an  approved 
facility  for  the  treatment  of  carambola, 
litchi,  and  papaya  from  Hawaii  may  be 
located,  as  well  as  a  prohibition  against 
the  movement  of  litchi  into  Florida.  The 
regulations  pertaining  to  the  location  of 
approved  facilities  in  Hawaii  and  the 
mainland,  as  well  as  the  restrictions  on 
the  movement  of  litchi,  are  not  relevant 
to  the  Medlfy  regulations  and  were, 
therefore,  not  included.  Further,  in 
adding  irradiation  as  a  treatment  in  the 
Medfly  regulations,  we  did  not  believe 
it  was  necessary  to  include  similar 
interstate  movement  conditions  in  the 


section  describing  the  treatment 
(§  301.78-10)  because  the  Medlfy 
regulations  in  §  301.78-4  already 
address  the  conditions  governing  the 
interstate  movement  of  regulated 
articles  from  a  quarantined  area, 
including  regulated  articles  that  have 
been  treated  in  accordance  with 
§301.78-10. 

The  remaining  provisions  of  §  318.13- 
4f  of  "Subpart — Hawaiian  Fruits  and 
Vegetables" — i.e.,  those  provisions 
regarding  approved  facilities,  treatment 
monitoring,  packaging,  dosimetry 
systems,  certification  based  on 
treatment,  recordkeeping,  requests  for 
approval  and  inspection  of  facilities, 
denial  and  withdrawal  of  approval,  and 
the  USDA's  non-responsibility  for  loss 
or  damage  resulting  from  treatment — 
have  been  reproduced  in  the  Medfly 
regulations  and  serve  the  same  piupose 
asin§318.13-4f. 

Miscellaneous 

We  have  amended  the  introductory 
text  of  §  310.78-10  to  remove  an 
outdated  reference  to  the  kinds  of 
regulated  articles  for  which  treatments 
are  provided  in  that  section.  The  last 
sentence  of  that  introductory  text, 
which  stated  "The  following  treatment 
may  be  used  for  bell  pepper,  tomato, 
and  soil,"  should  have  been  updated 
previously  to  reflect  the  inclusion  in  the 
regulations  of  treatments  for  regulated 
citrus  fruit  that  has  been  harvested  and 
for  premises  within  a  quarantined  area. 
To  correct  that  omission,  and  to  reflect 
the  inclusion  of  the  irradiation 
treatments  discussed  above,  we  have 
changed  that  final  sentence  to  read  "The 
following  treatments  may  be  used  for 
the  regulated  articles  indicated." 

We  nave  amended  §  301.78-1  to  add 
a  definition  of  the  term  "core  area." 
That  term  is  used  in  §  301.78-10  with 
regard  to  the  treatment  of  premises  in  a 
quarantined  area,  but  is  not  defined.  We 
have  defined  "core  area"  as  "The  1 
square  mile  area  surrounding  each 
property  where  Mediterranean  fruit  fly 
has  been  detected."  Except  for  the 
specific  reference  to  Medfly,  the 
definition  is  the  same  as  the  definition 
provided  for  the  same  term  in  our 
domestic  quarantine  regulations  for 
Mexican  fruit  fly  (7  CFR  301.64  through 
301.64-10)  and  Oriental  fruit  fly  (7  CFR 
301.93  through  301.93-10).  We  have 
also  made  a  minor  editorial  correction 
in  two  places  in  the  regulations. 

Emei^gency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
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public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  pubUcation 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  conunents. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  adding  a  portion  of 
Sarasota  County.  FL.  to  the  list  of 
quarantined  areas  and  by  expanding  the 
boundaries  of  the  quarantined  area  in 
Polk  County,  FL,  due  to  the  detection  of 
Mediterranean  fruit  fly  infestations  in 
those  new  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States.  This  interim  rule  also 
amends  the  regulations  to  provide  for 
the  use  of  irradiation  as  a  treatment  for 
berries,  fruits,  nuts,  and  vegetables  that 
are  regulated  articles.  This  action  will 
provide  an  additional  option  for 
qualifying  those  regulated  articles  for 
movement  from  quarantined  areas. 

This  interim  rme  is  the  fourth  in  a 
series  of  interim  rules  that  have 
designated  certain  areas  of  Florida  as 
quarantined  areas  for  Medfly.  The  three 
previous  interim  rules  were  published 
in  the  Federal  Register  on  June  20,  1997 
(62  FR  33537-33539,  Docket  No.  97- 
056-2).  July  10,  1997  (62  FR  36976- 
36978,  Docket  No.  97-056-3),  and 
August  13,  1997  (62  FR  43269-43272, 
Docket  No.  97-056-4).  In  each  of  those 
interim  rules,  we  stated  that  the 
emergency  situation  with  respect  to 
Medfly  made  compliance  with  section 

603  and  timely  compliance  with  section 

604  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  impracticable.  We 
further  stated  that,  if  we  determined  that 
those  rules  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  would 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 


Final  Regulatory  Flexibility  Analysis. 
For  this  interim  rule,  we  have  prepared 
a  regulatory  flexibility  analysis  that 
examines  the  potential  economic 
impacts  on  small  entities  of  this  interim 
rule,  as  well  as  of  the  three  previous 
interim  rules. 

We  estimate  that  there  are  1,062 
entities  in  the  quarantined  areas  of 
Hillsborough,  Manatee,  Polk,  Orange, 
and  Sarasota  Counties  that  sell,  process, 
handle,  or  move  regulated  articles;  that 
estimate  considers  13  transportation 
terminals,  295  fruit  stands,  64  flea 
markets,  4  processing  plants,  64  farmers 
markets.  189  nurseries  (primarily  retail), 
149  mobile  produce  vendors,  256  food 
stores,  2  fruit  shipp«:s,  3  ccnnmercial 
growers,  21  garbage  service  firms,  1 
vegetable  packinghouse,  and  1  hauler/ 
harvester.  The  number  of  these  entities 
that  meet  the  U.S.  Small  Business 
Administration's  (SBA's)  definition  of  a 
small  entity  is  unknown,  since  the 
information  needed  to  make  that 
determination  (i.e.,  each  entity's  gross 
receipts  or  number  of  employees)  is  not 
ciurently  available.  However,  it  is 
reasonable  to  assume  that  most  of  the 
1,062  entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
central  Florida,  as  well  as  the  rest  of  the 
United  States,  are  small  entities  by  SBA 
standards.  As  an  example,  there  were 
1.099  grocery  stores  in  the  Tampa 
metropolitan  area  in  1992.  The  per-store 
average  sales  for  all  1,099  stores  was 
$2.9  million,  well  below  the  SBA's 
cturent  small  entity  size  standard  of 
$20.0  million  for  those  types  of  stores. 
Similarly,  the  1992  per-store  average 
sales  for  all  115  retail  nursery  and  lawn 
and  garden  supply  stores  in  the  Tampa 
metropolitan  area  was  $0.5  million,  well 
below  the  SBA's  current  small  entity 
size  standard  of  $5.0  milUon  for  those 
types  of  stores. 

Few,  if  any,  of  the  1,062  entities  wall 
be  significantly  affected  by  the 
quarantine  actions  taken  in  the  four 
interim  rules  because  virtually  all  of 
those  entities  do  not  typically  move 
regulated  articles  outside  the  State  of 
Florida  during  the  normal  course  of 
their  business.  Nor  do  consumers  of 
products  purchased  from  those  entities 
generally  move  those  products 
interstate.  Fruit  stands,  f!ea  markets, 
farmers  markets,  retail  nurseries,  mobile 
produce  vendors,  and  food  stores 
comprise,  on  a  combined  basis,  1,017 
(or  about  96  percent)  of  the  1,062 
entities  in  the  quaremtined  area  that  sell 
or  handle  regulated  articles,  and  the 
operations  of  those  entities  are 
essentially  local  in  nature.  The  fruits 
and  vegetables  sold  by  grocery  stores 
and  other  retail  food  outlets  are 
generally  sold  locally  for  local 


consumption.  Retail  nurseries  also 
market  their  products  locally,  for  local 
consumption.  The  interim  rules, 
because  they  restrict  the  interstate 
movement  of  regulated  articles,  will 
have  Uttle  or  no  impact  on  the  vast 
majority  of  entities  in  the  quarantined 
area. 

The  12  transportation  terminals,  4 
processing  plants,  and  2  fruit  shippers 
comprise  the  remaining  4  percent  of  the 
1,062  entities  in  the  quarantined  area 
who  sell  or  handle  regulated  articles. 
The  processors  will  be  largely 
imaffected  by  the  rule  change  because 
any  regulated  articles  they  might  use  are 
typically  used  to  produce  fruit  juices 
and  fruit  parts,  products  that  are  not 
regulated  articles  and,  as  a  consequence, 
are  not  restricted  as  to  their  interstate 
movement.  The  transportation  terminals 
are  comprised  primarily  of  airports  and 
distribution  centers  sudi  as  U.S.  Postal 
Service  facilities  and  package  delivery 
centers.  Most  of  the  terminals  derive  the 
bulk  of  their  revenues  from  activities 
other  than  the  interstate  movement  of 
regulated  articles,  so  the  impact  of  the 
interim  rules  on  them  should  be 
minimal.  The  two  fruit  shipi}ers  have 
the  potential  to  be  significantly  affected, 
since  they  would  be  expected  to 
generate  at  least  some  of  their  revenues 
from  the  interstate  shipment  of  fruit 
The  commercial  growers,  garbage 
service  firms,  vegetable  packinghouse, 
and  hauler/harvester  also  have  the 
potential  to  be  significantly  affected. 
However,  the  effect  on  those  few  small 
entities  that  do  move  regiilated  articles 
interstate  from  the  quarantined  areas 
will  be  minimized  by  the  availability  of 
various  treatments  that,  in  most  cases, 
will  allow  those  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost.  Also,  many  of 
those  small  entities  sell  other  items  in 
addition  to  regulated  articles,  so  the 
effect,  if  any,  of  the  interim  rules  should 
be  minimal. 

Finally,  the  addition  of 
noncommercial  eggplant  to  the  list  of 
articles  regulated  for  the  Medfly  should 
have  minimal  impact  on  small  entities. 
This  is  because  small  entities  are 
comprised  primarily  of  small 
businesses,  and  most  small  businesses 
in  the  regulated  area  sell  or  handle  only 
commercially  produced  eggplant. 

Under  these  circiunstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
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under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Enviroiunental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  hiunan 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969.  as  amended  (NEPA)  (42  U.S.C 
4321  et  seq.),  (2)  Regulations  of  the 
Giuncil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  F*rocedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
imjwct  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


List  of  Subiects  in  7  CFR  Part  301 

Agricuhural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  Citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISObb.  ISOdd. 
tSOee,  150ff.  161. 162,  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

2.  In  §  301.78-1.  the  defined  term 
Commercially-produced  is  revised  to 
read  Commercially  produced,  and  a 
definition  of  Core  area  is  added,  in 
alphabetical  order,  to  read  as  follows: 

S  301 .78-1 


DeflnitkNM. 

•         •        • 


Core  area.  The  1  square  mile  area 
surrounding  each  property  where 
Mediterranean  fruit  fly  has  been 
detected. 


§301.78-2    [Amended] 

3.  In  §  301.78-2.  paragraph  (a),  the 
entry  "Eggplant  [Solanum  melongena 
L.).  other  than  commercially-produced 
eggplant"  is  amended  by  removing  the 
words  "commercially-produced  "  and 
adding  the  words  "commercially 
produced"  in  their  place. 

4.  In  §  301.78-3.  paragraph  (c).  the 
entry  for  Florida  is  amended  by 
removing  the  entry  for  Hillsborough  and 
Polk  Counties,  and  by  revising  the  entry 
for  Hillsborough  County  and  adding 
entries  for  Polk  County  and  Sarasota 
County  to  read  as  follows: 

§301.78-^    Quarantined  areas. 

•        •        •        *        • 

(c)*  •  • 

FLORIDA 

Hillsborough  County.  Beginning  at  the 
intersection  of  the  Hillsborough/Polk 
County  line  and  the  section  line 
dividing  sees.  25  and  36.  T.  27  S..  R  22 
E.;  then  west  along  the  section  line 
dividing  sees.  2S  and  36,  T.  27  S..  R.  22 
E.  to  the  Hillsborough  River,  then  west 
along  the  Hillsborough  River  to  1-75; 
then  north  along  1-75  to  the 
Hillsborough/Pasco  County  line;  then 
west  along  the  Hillsborough/Pasco 
County  line  to  the  section  line  dividing 
sees.  5  and  6.  T.  27  S..  R.  18  E.;  then 
south  along  the  section  line  dividing 
sees.  5  and  6.  T.  27  S..  R  18  E..  to 
Veterans  Expressway;  then  south  along 
Veterans  Expressway  to  Erhlich  Road; 


then  west  along  Erhlich  Road  to  Gunn 
Highway;  then  north  along  Gunn 
Highway  to  Mobley  Road;  then  west 
along  Mobley  Road  to  Racetrack  Road; 
then  south  and  west  along  Racetrack 
Road  to  the  Hillsborough  County  line; 
then  south  along  the  Hillsborough 
County  fine  to  1-275;  then  east  along  I- 
275  to  the  westernmost  land  mass  at  the 
eastern  end  of  the  Howard  Franklin 
Bridge;  then  south,  east,  and  north  along 
the  shoreline  of  Old  Tampa  Bay,  Tampa 
Bay,  and  Hillsborough  Bay  (including 
the  Interbay  Peninsula,  Davis  Island, 
Harbour  Island.  Hooker's  Point,  and  Port 
Sutton)  to  the  shoreline  of  the  Alafia 
River's  extension;  then  east  along  the 
shoreline  of  the  Alafia  River's  extension 
to  U.S.  Highway  301;  then  south  along 
U.S.  Highway  301  to  Balm-Riverview 
Road;  then  south  and  east  along  Balm- 
Riverview  Road  to  Rhodine  Road;  then 
east  along  Rhodine  Road  to  Boyette 
Road;  then  south,  east,  and  north  along 
Boyette  Road  to  Dorman  Road;  then  east 
along  Dorman  Road  to  Browning  Road; 
then  north  along  Browning  Road  to 
Lithia-Pineerest  Road;  then  east  along 
Lithia-Pinecrest  Road  to  Bryant  Road; 
then  north  along  Bryant  Road  to  the 
Alafia  River;  then  east  along  the  Alafia 
River  to  the  North  Prong  Alafia  River, 
then  north  and  west  along  the  North 
Prong  Alafia  River  to  Foley  Creek;  then 
east  and  north  along  Foley  Creek  to 
Hillsborough  County  line;  then  north 
along  the  county  line  to  the  point  of 
beginning. 

The  following  portion  of  Hillsborough 
County  is  also  a  quarantined  area: 
Beginning  at  the  mouth  of  Cockroach 
Creek  in  Cockroach  Bay;  then  south 
along  the  shoreline  of  the  Cockroach 
Creek  to  Valroy  Road;  then  east  along 
Valroy  Road  to  1-75;  then  north  along  I- 
75  to  the  Little  Manatee  River,  then  east 
along  the  shoreline  of  the  Little  Manatee 
River  to  the  section  line  dividing  sees. 
26  and  27,  T.  32  S.,  R  19  E.;  then  north 
along  the  section  line  dividing  sees.  26 
and  27.  T.  32  S.,  R.  19  E..  to  the  section 
line  dividing  sees.  22  and  23,  T.  32  S., 
R.  19  E.  (also  known  as  SE.  36th  Street); 
then  north  along  the  section  line 
dividing  sees.  22  and  23,  T.  32  S.,  R.  19 
E.,  (also  known  as  SE.  36th  Street)to  the 
section  line  dividing  sees.  14  and  15,  T. 
32  S..  R.  19  E.;  then  north  along  the 
section  line  dividing  sees.  14  and  15,  T. 
32  S.,  R.  19  E.  to  1-75;  then  north  along 
1-75  to  NE.  19th  Avenue;  then  west 
along  NE.  19th  Avenue  to  the  section 
line  dividing  sees.  34  and  35,  T.  31  S., 
R  19  E.;  then  north  along  the  section 
line  dividing  sees.  34  and  35.  T.  31  S., 
R.  19  E..  through  sections  26  and  27, 
sees.  22  and  23,  and  sees.  14  and  15,  T. 
31  S..  R  19  E.,  to  U.S.  Highway  41;  then 


north  along  U.S.  Highway  41  to  Big 
Bend  Road  (State  Road  672);  then  west 
along  Big  Bend  Road  (State  Road  672)  to 
its  end;  then  west  along  an  imaginary 
line  to  the  shoreline  of  Tampa  Bay;  then 
south  and  west  along  the  shoreline  of 
Tampa  Bay  (including  all  land  masses  to 
the  east  of  Tampa  Bay)  to  the  shoreline 
of  Cockroach  Bay;  then  south  and  east 
along  the  shoreline  of  Cockroach  Bay  to 
the  point  of  beginning. 
•        •        •        •        • 

Pqlk  County.  Beginning  at  the 
Hillsborough/Polk  County  line  and 
Foley  Creek;  then  northeast  on  Foley 
Creek  to  State  Highway  60;  then  east 
along  State  Highway  60  until  it  becomes 
Van  Fleet  Drive  in  the  city  of  Bartow; 
then  east  along  Van  Fleet  Drive  to  its 
intersection  with  U.S.  Highway  17;  then 
north  along  U.S.  Highway  17  to  the 
section  line  dividing  sees.  27  and  28  of 
T.  29  S..  R  25  E.;  then  north  along  the 
section  line  dividing  sees.  27  and  28  of 
T.  29  S..  R  25  E.  to  Thomhill  Road;  then 
north  along  Thomhill  Road  to  State 
Highway  540;  then  west  along  State 
Highway  540  to  the  section  l^e 
dividing  sees.  31  and  32  of  T.  28  S.,  R. 
25  E;  then  north  on  the  section  line 
dividing  sees.  31  and  32  of  T.  28  S.,  R 
25  E..  to  the  section  Une  dividing  sees. 
30  and  31  of  T.  27  S.,  R  25  E.;  then  west 
along  the  section  line  dividing  sees.  30 
and  31  of  T.  27  S..  R  25  E.,  to  the 
intersection  of  1-4  and  Highway  582; 
then  southwest  along  1—4  to  the  section 
line  dividing  sees.  9  and  16.  T.  28  S.,  R 
23  E.  (comer  of  Swindell  Road  and 
Sutton  Road);  then  west  along  the 
section  line  dividing  sees.  9  aad  16,  T. 
28  S..  R.  23  E.,  to  the  Hillsborough/Polk 
County  line  (County  Line  Road);  then 
south  along  the  county  line  to  the  point 
of  beginning. 
•        •        •        *        * 

Samsota  County.  Beginning  at  the 
water's  edge  of  Sarasota  Bay  and 
Virginia  EMve;  then  west  on  Virginia 
Drive  to  U.S.  Highway  41  (Tamiami 
Trail);  then  east  across  U.S.  41  on 
Martin  Luthn  King  Drive  and  27th 
Street  (Highway  683)  to  Lockwood 
Ridge  Road;  then  south  along  Lockwood 
Ridge  Road  to  17th  Street;  then  east 
along  17th  Street  to  Honore  Avenue; 
then  south  along  Honore  Avenue  to 
State  Highway  780  (Fraitville  Road); 
then  east  along  State  Highway  780  to  I- 
75;  then  south  along  1-75  to  State 
Highway  72  (Qark  Road);  then  west 
along  State  Highway  72  to  State 
Highway  773  (Beneva  Road);  then  south 
along  State  Highway  773  to  U.S. 
Highway  41  (Tamiami  Trail);  then  south 
across  U.S.  Highway  41  along  Vamo 
Road  to  Livingstone  Street:  then  west 
along  Livingstone  Street  to  the  water's 


edge  of  Little  Sarasota  Bay:  then  north 
along  the  shoreline  to  the  point  of 
beginning.  In  addition,  all  islands  and 
keys  of  Sarasota  County  from  New  Pass 
south  to  the  point  where  Turtle  Beach 
Drive  meets  Midnight  Pass  Road  are  part 
of  the  area  regulated  for  Medfly  in 
Sarasota  County. 

5.  In  §  301.78-10.  in  the  introductory 
text  of  the  section,  the  last  sentence  is 
amended  by  removing  the  words 
"treatment  may  be  used  for  bell  pepper, 
tomato,  and  soil"  and  by  adding  in  their 
place  the  words  "treatments  may  be 
used  for  the  regulated  articles 
indicated". 

6.  In  $  301.78-10,  paragraphs  (c)  and 
(d)  are  redesignated  as  paragraphs  (d) 
and  (e),  respectively,  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

f30l.7»-l0   TrMtmMita. 


(c)  Approved  irradiation  treatment. 
Irradiation,  carried  out  in  accordance 
with  the  provisions  of  this  paragraph,  is 
approved  as  a  treatment  for  any  berry, 
fruit,  nut,  or  vegetable  listed  as  a 
regulated  article  in  §  301.78-2(a)  of  this 
subpart. 

(1)  Approved  facility.  The  irradiation 
treatment  facility  and  treatment  protocol 
must  be  approved  by  the  Animal  and 
Plant  Health  Inspection  Service.  In 
order  to  be  approved,  a  facility  must: 

(i)  Be  capaDle  of  administering  a 
minimiun  absorbed  ionizing  radiation 
dose  of  225  Gray  (22.5  krad)  to  the  fruits 
and  vegetables;  * 

(ii)  Be  constmeted  so  as  to  provide 
physically  separate  locations  for  treated 
and  untreated  fruits  and  vegetables, 
except  that  fruits  and  vegetables 
traveling  by  conveyor  directly  into  the 
irradiation  chamber  may  pass  through 
an  area  that  would  othn^se  be 
separated.  The  locations  must  be 
separated  by  a  permanent  physical 
barrier  such  as  a  wall  or  chain  link  fence 
6  or  more  feet  high  to  prevent  transfer 
of  cartons; 

(iii)  Complete  a  compliance 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service  as  provided 
in  §  301.78-6  of  this  subpart;  and 

(iv)  Be  certified  by  Plant  Protection 
and  (^arantine  for  initial  use  and 
annually  for  subsequent  use. 
Recertification  is  required  in  the  event 
that  an  increase  or  decrease  in 
radioisotope  or  a  major  modification  to 
equipment  that  affects  the  delivered 
dose.  Recertification  may  be  required  in 
cases  where  a  significant  variance  in 
dose  delivery  is  indicated. 


(2)  Treatment  monitoring.  Treatment 
must  be  carried  out  under  the 
monitoring  of  an  inspector.  This 
monitoring  must  include  inspection  of 
treatment  records  and  unannounced 
inspection  visits  to  the  facility  by  an 
inspector.  Facilities  that  carry  out 
continual  irradiation  operations  must 
notify  an  inspector  at  least  24  hours 
before  the  date  of  operations.  Facilities 
that  carry  out  periodic  irradiation 
operations  must  notify  an  inspector  of 
scheduled  operations  at  least  24  houra 
before  scheduled  operations.' 

(3)  Packaging.  Emits  and  vegetables 
that  are  treated  within  a  quarantined 
area  must  be  packaged  in  the  following 
manner 

(i)  The  cartons  must  have  no  openings 
that  will  allow  the  entry  of  fruit  flies 
and  must  be  sealed  with  seals  that  will 
visually  indicate  if  the  cartons  have 
been  opened.  They  may  be  constructed 
of  any  material  that  prevents  the  entry 
of  fivit  flies  and  prevents  oviposition  by 
fruit  flies  into  the  fmit  in  the  carton,  'o 

(ii)  The  pallet-load  of  cartons  must  be 
wrapped  before  it  leaves  the  irradiation 
facility  in  one  of  the  following  ways: 

(A)  With  polyethylene  sheet  wrap; 

(B)  With  net  wrapping;  or 

(C)  With  strapping  so  that  each  carton 
on  an  outside  row  of  the  pallet  load  is 
constrained  by  a  metal  or  plastic  strap. 

(iii)  Packaging  must  be  labeled  witn 
treatment  lot  niunbers.  packing  and 
treatment  facility  identification  and 
location,  and  dates  of  packing  and 
treatment. 

(4)  Dosage.  The  fruits  and  vegetables 
must  receive  a  minimum  absorbed 
ionizing  radiation  dose  of  225  Gray 
(22.5  krad)." 

(5)  Dosimetry  systems,  (i)  Dosimetry 
must  demonstrate  that  the  absorbed 
dose,  including  areas  of  minitniifn  and 
maximiun  dose,  is  mapped,  controlled, 
and  recorded. 

(ii)  Absorbed  dose  must  be  measiired 
using  a  dosimeter  that  can  accurately 
measure  an  absorbed  dose  of  225  Gray 
(22.5  krad). 

(iii)  The  number  and  placement  of 
dosimeters  used  must  be  in  accordance 
with  American  Society  for  Testing  and 
Materials  (ASTM)  standards.  >2 


*The  maximum  absorbed  ionizing  radiation  dose 
and  the  irradiation  of  food  is  regulated  by  the  Food 
and  Drug  Adminictiatioo  nnder  21  CFR  part  179. 


*Inapactors  are  assigned  to  local  ofBcas  of  the 
Animal  and  Plant  Health  Inspection  Service,  which 
are  listed  in  telephone  directories. 

^0  If  there  is  a  question  as  to  the  adequacy  of  a 
carton,  send  a  request  for  approval  of  the  carton, 
together  with  a  sample  carton,  to  the  Animal  and 
Plant  Health  Inspection  Service.  Plant  Protection 
and  Quarantine,  Pbytosanitary  Issues  Management 
Team,  4700  River  Road  Unit  140.  Riverdale, 
Maryland  20737-1236. 

■ '  See  footnote  8. 

■^Designation  E  1261,  "Standard  Guide  for 
Selection  and  Calibration  of  Dosimetry  Systems  for 
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(6)  Records.  Records  or  invoices  for 
each  treated  lot  must  be  made  available 
for  inspection  by  an  inspector  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
holidays).  An  irradiation  processor  must 
maintain  records  as  specified  in  this 
section  for  a  period  of  time  that  exceeds 
the  shelf  life  of  the  irradiated  food 
product  by  1  year,  and  must  make  these 
records  available  for  inspection  by  an 
inspector.  These  records  must  include 
the  lot  identification,  scheduled 
process,  evidence  of  compliance  with 
the  scheduled  process,  ionizing  energy 
source,  source  calibration,  dosimetry, 
dose  distribution  in  the  product,  and  the 
date  of  irradiation.  . 

(7)  Bequest  for  approval  and 
inspection  of  facility.  Persons  requesting 
approval  of  an  irradiation  treatment 
facility  and  treatment  protocol  must 
submit  the  request  for  approval  in 
writing  to  the  Animal  and  Plant  Health 
Inspection  Service.  Plant  Protection  and 
Quarantine.  Oxford  Plant  Protection 
Center,  901  Hillsboro  St..  Oxford.  NC 
27565.  Before  the  Administrator 
determines  whether  an  irradiation 
facility  is  eligible  for  approval,  an 
inspector  will  make  a  personal 
inspection  of  the  facility  to  determine 
whether  it  complies  with  the  standards 
of  paragraph  (c)(1)  of  this  section. 

(8)  Denial  and  withdrawal  of 
approval,  (i)  The  Administrator  will 
withdraw  the  approval  of  any 
irradiation  treatment  facility  when  the 
irradiation  processor  requests  in  writing 
the  withdrawal  of  approval. 

(ii)  The  Administrator  will  deny  or 
withdraw  approval  of  an  irradiation 
treatment  facility  when  any  provision  of 
this  section  is  not  met.  Before 
withdrawing  or  denying  approval,  the 
Administrator  will  inform  the 
irradiation  processor  in  writing  of  the 
reasons  for  the  proposed  action  and 
provide  the  irradiation  processor  with 
an  opportunity  to  respond.  The 
Administrator  will  give  the  irradiation 
processor  an  opportunity  for  a  hearing 
regarding  any  dispute  of  a  material  fact, 
in  accordance  wiUi  rules  of  practice  that 
will  be  adopted  for  the  proceeding. 
However,  the  Administrator  will 
suspend  approval  pending  final 
determination  in  the  proceeding,  if  he  or 
she  determines  that  suspension  is 
necessary  to  prevent  the  spread  of  any 
dangerous  insect  infestation.  The 
suspension  will  be  effective  upon  oral 
or  written  notification,  whichever  is 
earlier,  to  the  irradiation  processor.  In 
the  event  of  oral  notification,  written 


Radiation  Processing."  American  Society  for 
Testing  and  Materials.  Annual  Book  of  ASTM 
Standards. 


confirmation  will  be  given  to  the 
irradiation  processor  within  10  days  of 
the  oral  notification.  The  suspension 
will  continue  in  effect  pending 
completion  of  the  proceeding  and  any 
judicial  review  of  the  proceeding. 

(9)  Department  not  responsible  for 
damage.  This  treatment  is  approved  to 
assure  quarantine  security  against 
Mediterranean  fruit  fly.  From  the 
literature  available,  the  fruits  and 
vegetables  authorized  for  treatment 
under  this  section  are  believed  tolerant 
to  the  treatment;  however,  the  facility 
operator  and  shipper  are  responsible  for 
determination  of  tolerance.  The 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from  any 
treatment  prescribed  or  supervised. 
Additionally,  the  Nuclear  Regulatory 
Commission  is  responsible  for  ensuring 
that  irradiation  facilities  are  constructed 
and  operated  in  a  safe  manner.  Further, 
the  Food  and  Drug  Administration  is 
responsible  for  ensuring  that  irradiated 
foods  are  safe  and  wholesome  for 
human  consumption. 

Done  in  Washington,  DC,  this  4th  day  of 
September  1997. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
HealUi  Inspection  Service. 
(PR  Doc.  97-23948  Filed  9-9-97;  8:45  ami 
MLUNQ  CODE  M10-34-P 


POSTAL  SERVICE 

39  CFR  Part  20 

Implementation  of  GIoImI  Package  Link 
Service 

agency:  Postal  Service. 

action:  Interim  rules  with  request  for 

comments. 

summary:  Global  Package  Link  is  an 
international  mail  service  designed  for 
companies  sending  merchandise  to 
other  countries.  To  implement  an 
agreement  previously  entered  into  with 
the  postal  administration  of  France,  that 
country  is  now  being  added  as  a 
destination  coimtry.  This  action  is 
consistent  with  the  Postal  Service's 
original  plan  to  add  destination 
coimtries  as  customer  needs  dictate  (59 
FR  65961;  December  22, 1994).  Global 
Package  Link  Service  has  previously 
been  made  available  to  Brazil.  Canada, 
Chile,  China,  Germany,  Japan,  Mexico, 
Singap>ore,  and  the  United  Kingdom.  To 
use  Global  Package  Link  (GPL)  service, 
a  customer  must  mail  at  least  10,000 
GPL  packages  a  year  and  agree  to  link 
its  information  systems  with  those  of 


the  Postal  Service,  so  that  the  Postal 
Service  can  extract  certain  information 
about  the  contents  of  the  customer's 
packages  for  customs  clearance  and 
other  purposes.  Initially,  the  Postal 
Service  will  offer  one  Standard  delivery 
option  in  France.  A  second.  Premium 
Service,  is  under  development  and  will 
be  available  in  the  next  year.  Interim 
regulations  have  been  developed,  and 
are  set  forth  below  for  comment  and 
suggested  revision  prior  to  adoption  in 
final  form. 

DATES:  The  interim  regulations  take  * 
effect  September  10,  1997.  Comments 
must  be  received  on  or  before  October 
10. 1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  dr'ivered  to  Global 
Package  Link  Service,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW,  Room 
370  IBU.  Washington,  DC  20260-6500. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  above  address 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson  at  the  above  address. 
Telephone:  (202)  268-5731. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

One  of  the  most  important  goals  of  the 
Postal  Service's  international  mission  is 
the  development  of  servic.es  that 
enhance  the  ability  of  U.S.  companies  to 
do  business  in  other  countries.  This 
responsibility  was  delineated  in  39 
U.S.C.  403(b)(2),  which  makes  it  the 
obligation  of  the  Postal  Service  "to 
provide  types  of  mail  service  to  meet  the 
needs  of  different  categories  of  mail  and 
mail  users."  Global  Package  Link  is 
designed  to  more  closely  meet  the  needs 
of  customers  who  send  merchandise 
packages  from  the  United  States  to 
multiple  international  addresses  by 
simplifying  the  process  companies  use 
to  prepare  their  packages  for  mailing 
and  by  reducing  the  costs  those 
companies  incur  in  mailing 
merchandise  to  other  countries.  Global 
Package  Link  makes  it  easier  and  more 
economical  for  businesses  in  the  United 
States  to  export  their  products  to 
international  markets. 

In  late  1994,  with  implementation  of 
International  Package  Consignment 
Service,  later  renamed  Global  Package 
Link,  to  Japan  (59  FR  65961;  December 
22,  1994),  the  Postal  Service  announced 
that,  when  feasible,  it  would  expand  the 
service  to  other  destination  countries 
based  on  customer  requests.  The  Postal 
Service  later  expanded  GPL  by  adding 
Canada,  the  United  Kingdom,  Brazil, 
Chile,  China,  Germany,  Mexico,  and 
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Singapore  as  destination  countries  for 
qualifying  customers  (61  FR  13765, 
March  28,  1996;  62  FR  17072,  April  9, 
1997;  62  FR  25515,  May  9, 1997;  62  FR 
45160,  August  26, 1997),  and  is  hereby 
further  expanding  GPL  by  adding 
France  as  a  destination  country  for 
qualifying  customers.  This  action 
implements  an  agreement  previously 
entered  into  with  the  postal 
administration  of  France  on  June  30, 
1997,  and  is  described  below. 

II.  GPL  to  France 

A.  Qualifying  Criteria 

A  customer  who  wants  to  use  GPL  to 
France  will  be  required  to  enter  into  a 
service  agreement  with  the  Postal 
Service  agreeing  to  meet  each  of  the 
requirements  for  using  GPL  service. 
First,  the  customer  must  mail  at  least 
10,000  GPL  packages  a  year.  (Volumes 
to  all  GPL  countries  may  be  counted 
toivard  this  minimum.  See  part  IV 
below.)  Second,  the  customer  must 
designate  the  Postal  Service  as  its  carrier 
of  choice  to  each  country  for  which  it 
uses  GPL  service.  Third,  the  customer 
must  link  its  information  systems  with 
the  Postal  Service's  so  that  the  Postal 
Service  and  the  customer  can  exchange 
data  transmissions  concerning  the 
customer's  packages,  and  the  Postal 
Service  can  extract,  on  an  as-needed 
basis,  certain  information  about  the 
package  by  scanning  the  customer- 
provided  barcode  on  each  package. 

In  general,  the  information  that  must 
be  made  available  to  the  Postal  Service 
includes:  The  order  number;  the 
package  identification  number;  the 
buyer's  name  and  address;  the 
recipient's  name  and  address;  the  total 
weight  of  the  package;  the  total  value  of 
the  package  contents;  the  number  of 
items  in  the  package;  and,  for  each  item 
in  the  package,  its  SKU  number,  its 
value,  postage  and  handling  charge,  and 
its  country  of  origin.  In  practice,  this 
requirement  means  that  the  customer 
wall  have  to  begin  the  necessary  systems 
work  by  the  time  it  begins  using  GPL, 
and  then  will  have  to  assist  the  Postal 
Service  in  completing  and  maintaining 
the  information  systems  linkages.  The 
Postal  Service  will  use  the  extracted 
information  to  prepare  the  necessary 
customs  forms  and  f>ackage  labels  and 
to  provide  user-friendly  tracking  and 
tracing. 

Arrangements  between  the  Postal 
Service  and  the  customer  that  are 
technical  in  nature  also  may  appear  in 
the  GPL  service  agreement.  For  instance, 
the  service  agreement  may  describe  the 
electronic  data  interface  (EDI)  or 
proprietary  file  format  that  will  be  used 
to  transmit  data  between  the  customer 


and  the  Postal  Service,  as  well  as  the 
frequency  and  schedule  of 
transmissions.  Similarly,  the  service 
agreement  may  describe  the  formats  and 
frequencies  for  any  exception  and 
performance  reports  that  the  Postal 
Service  will  provide  to  the  customer. 

B.  Customs  Forms 

Normally,  all  necessary  Customs 
forms  will  be  automatically  generated 
by  the  Postal  Service  computer 
workstations.  Packages  mailed  to  France 
through  a  GPL  facility  vsrill  not  be 
required  to  bear  Customs  forms  when 
they  are  tendered  to  the  Postal  Service. 
The  Postal  Service  will  verify,  accept, 
and  transport  these  packages  to  a 
designated  GPL  processing  facility. 
After  scanning  the  customer-printed 
barcode  on  each  package  and  correlating 
it  with  the  package-speciHc  information 
traiismitted  by  the  customer,  the  Postal 
Service  will  print  the  necessary 
Customs  forms  and  then  affix  diem  to 
the  customer's  packages  as  part  of  the 
processing  operation  at  the  GPL 
Processing  Facility. 

C.  Customs  Clearance 

The  Postal  Service  has  developed  the 
Customs  Pre-Advisory  System  (CPAS) 
as  part  of  GPL  processing.  This 
electronic  system  collects  package- 
specific  data  to  satisfy  Customs 
requirements  as  packages  are  processed 
using  the  USPS  computer  workstations 
located  at  a  GPL  facility.  The  system 
electronically  advises  the  USPS  delivery 
agent  and  Customs  of  the  contents  of 
each  package  mailed.  Since  this 
advisory  information  arrives  before  the 
mail,  CPAS  facilitates  and  simplifies 
Customs  clearance.  To  use  CPAS, 
recipients  of  merchandise  must 
designate  the  Postal  Service  and  its 
Customs  broker  as  their  agents  for 
Customs  clearance. 

D.  Delivery  Options 

The  Postal  Service  will  initially  offer 
one  deUvery  option  in  France.  This 
Standard  Service  will  include  home 
delivery  throughout  France  within  two 
to  three  days  after  clearing  Customs. 

Premium  Service  is  imofer 
development  and  will  be  available  in 
the  next  year.  It  will  include  track  and 
trace  for  individual  packages  and 
delivery  throughout  France  within  one 
to  two  days  after  clearing  Customs. 

E.  Rates 

The  base  rates  for  GPL  service  to 
France  are  set  forth  below.  The  Postal 
Service  will  charge  the  base  rates,  in  one 
pound  increments,  for  the  first  100,000 
packages  mailed  by  a  customer  in  a  12- 
month  period.  Once  the  customer  has 


mailed  100,000  packages  to  a  country, 
postage  for  the  rest  of  the  customer's 
packages  to  that  country  in  the 
remainder  of  that  12-month  period  will 
be  reduced  by  3%  from  the  base  rates. 

in.  Minimum  Volumes 

Minimum  volumes  to  all  GPL 
countries  are  set  at  a  uniform  level  of 
10,000  packages  during  a  12-month  time 
period.  Volumes  to  all  GPL  destination 
countries  will  be  applied  toward 
fulfillment  of  this  minimum. 

IV.  Conclusion 

Accordingly,  the  Postal  Service 
hereby  adopts  the  following  interim 
regulations  for  GPL  service  to  France. 
Although  39  U.S.C.  407  does  not  require 
advance  notice  and  opportunity  for 
submission  of  comments,  and  the  Postal 
Service  is  exempted  by  39  U.S.C.  410(a) 
from  the  advance  notice  requirements  of 
the  Administrative  Procedure  Act 
regarding  proposed  rulemaking  (5 
U.S.C.  553),  the  Postal  Service  invites 
interested  persons  to  su6mit  vmtten 
data,  views,  or  arguments  concerning 
this  interim  rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  401, 
404.  407,  408. 

2.  Effective  September  10, 1997, 
subchapter  620  of  the  International  Mail 
Manual,  Issue  18.  is  amended  as 
follows: 

6    Special  Programs 


620    Global  Package  Link 


621.3    Availability 

Global  Package  Link  service  is  • 
available  only  to  Brazil,  Canada,  Chile, 
China  (People's  Repubhc  of),  France, 
Germany,  Japan,  Mexico,  Singapore,  and 
the  United  Kingdom. 


623    General 
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3.  Effective  September  10, 1997,  the 
Individual  Coiuitry  Listing  for  France  in 
the  International  Mail  Manual,  Issue  18, 
is  amended  by  adding  the  following 
information,  concerning  Global  Package 
Link,  to  the  end  of  the  listing. 


623.2  Customs  Documentadon 

Customs  documentation  will  be 
produced  by  the  Postal  Service  from 
data  transmitted  by  the  mailer. 

623.3  Size  and  Weight  Limits 

The  weight  limits  for  Global  Package  France 

Unk  service  are  70  pounds  for  Chile,  Qjoi,fjj  package  Link 

China,  and  Germany;  66  pounds  for  

Brazil.  Canada,  France.  Singapore,  and 

the  United  Kingdom;  64  pounds  for  Wetoht  not  over 

Mexico;  and  44  pounds  for  Japan.  (pounds) 

The  maximum  length  of  GPL  packages 

is  60  inches  and  the  maximum  length  

and  girth  combined  is  108  inches  with  1  - 

exceptions:  Maximum  sia»  for  Germany  2 

is  length  47  inches,  height  23  inches,  ^  .. 

width  23  inches;  maximum  size  for  

China  for  any  one  dimension  is  59  g 

inches;  the  sum  of  the  length  and  the  j  !!"!"!!!!!!""!!"" 

greatest  drciunference  measiu«d  in  a  s ! 

direction  other  than  the  length  shall  not  9 

exceed  118  inches;  )ap>an  Standard  10 

packages  weighing  less  than  1  pound.  1 1  

the  maximiun  length  is  24  inches  with  ^^  — — 

a  height  and  depth  and  length  combined  Vz  — 

maximum  of  36  inches.  All  packages  ^g  

must  be  large  enough  to  accommodate  ^g  !!!!!!!.!™!!!I!!!! 

the  necessary  labels  and  customs  forms  17 Z~.~.Z. 

on  the  address  side.  I8 

•        •        *        •        •  19 ~ 

20 

626    Services  Available  21  

23 „., 

626.11  Premium  Service  24  

25 

Premiiun  service  is  available  to  all  26 

countries  (Air  Courier  for  Canada)  27 

except  France.  Packages  sent  through  28 

premium  service  are  transported  to  the  ^ "~" 

destination  country  by  air  where  they  ^ 

receive  special  handling  and  expedited  -g 

delivery.  The  mailer  can  track  premium  33  1™]™""™™" 

service  packages  through  delivery.  34  ...J .".....1 

Reports  of  delivery  performance  are  35 

furnished  to  the  mailer  in  the  formats  36 

and  at  the  frequencies  agreed  upon  by  37 

the  Postal  Service  and  the  mailer.  ^8 

626.12  Standard  Service  40 

Standard  service  is  available  to  Japan,  42  iil™™I™"~!! 

Canada  (Ground  Courier  for  Canada).  43 

France,  Mexico.  Singapore,  and  the  44  

United  Kingdom.  Packages  sent  through  45 

standard  service  are  transported  to  the  *®  

destination  coimtry  by  air  (or  a  ^^ — 

combination  of  air/ground  to  Canada)  71 

for  delivery.  The  mailer  can  track  jq 

standard  service  packages  through  51 

dispatch  from  the  Global  Package  Link  52 

processing  facility  for  Japan  and  France  53 

and  through  delivery  for  Canada  and  the  54 

United  Kingdom.  In  Mexico.  Standard  ^ 
Service  provides  for  customer  pickup  of 
parcels  at  selected,  seoned.  customer 
service  centers  with  tracking  to  pickup. 


thresholds  are  reached  during  a  12- 
month  period: 


Price  per  piece  standard 

service 

<1 00.000 

>100.000 

pieces 

pieces 

S6.75 

$6.55 

8.75 

8.49 

10.75 

10.43 

1Z75 

12.37 

14.75 

14.31 

16.75 

16.25 

ia75 

18.19 

2a75 

20.13 

22.75 

22.07 

24.75 

24.01 

26.75 

25.95 

28.75 

27.89 

30.75 

29.83 

32.75 

31.77 

34.75 

33.71 

36.75 

35.65 

38.75 

37.59 

40.75 

39.53 

.  42.75 

41.47 

44.75 

43.41 

46.75 

45.35 

48.75 

47.29 

50.75 

49.23 

52.75 

51.17 

54.75 

53.11 

56.75 

56.06 

58.75 

56.99 

60.75 

58.93 

62.75 

60.87 

64.75 

6^81 

66.75 

64.75 

68.75 

66.69 

70.75 

68.63 

72.75 

70.57 

7A.n 

72.51 

76.75 

74.45 

7a75 

76.39 

80.TO 

78.33 

82.75 

80.27 

84.75 

82.21 

86.75 

84.15 

88.75 

86.09 

90.75 

88.03 

92.75 

89.97 

94.75 

91.91 

96.75 

93.86 

98.75 

95.79 

100.75 

97.73 

102.75 

99.67 

104.^ 

101.61 

106.75 

103.56 

108.75 

106.49 

110.75 

107.43 

112.75 

109.37 

114.75 

111.31 

Numt>«f  of  packages  mailed 

Discount 

Over  100.000 

3% 

Discounts 


Postage  is  reduced  by  the  following 
discounts  once  the  appUcable  volume 


Stanley  F.  Mirea, 

Chief  Counsel  Legislative. 

(FR  Doc.  97-23836  Filed  9-9-97;  8:45  am] 

BMJJNQ  CODE  771»-ia-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-300513A;  FRL-6742-4] 
RIN  2070-AB78 

Dinwttiofnorph;  Pesttclde  Tol«rar>c«s 
for  Emergency  Exemptions;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  issued  a  dociunent  (FR 
Doc.  97-19672)  estabUshing  time- 
Umited  tolerances  for  comUned 
residues  of  the  pesticide  dimethomorph 
in  or  on  tomatoes,  tomato  puree,  and 
tomato  paste.  Section  180.493(b)  was 
incorrectly  revised.  This  document 
corrects  §  180.493(b). 
DATES:  This  correction  is  effective  July 
25. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Crystal  Mall  «2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA,  703-308-9364.  e- . 
mail:  pemberton.libbyOepamail.epa.gov. 
SUPPt-BUMMTARY  INFORMATION:  EPA 
issued  a  document  (FR  Doc.  97-19672), 
July  25, 1997  (62  FR  39956)  (FRL-5730- 
3),  incorrectly  revising  paragraph  (b)  of 
§  180.493.  This  document  correctly 
states  the  amendatory  language. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agriciiltural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  27, 1997. 

Janm  Jones, 

Acting  Dinctor,  Registration  Division,  Office 
of  Pesticide  Programs. 

In  FR  Doc.  97-19672  published  on 
July  25, 1997  (62  FR  39961),  make  the 
following  corrections: 
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1180.498    CCorrectad] 

1.  On  page  39961,  amendatory 
instruction  2  is  corrected  to  read  as 
follows: 

"2.  Section  180.493  is  amended  in 
paragraph  (b)  by  revising  the 
introductory  text  and  alphabetically 
adding  the  following  tolerances  to  the 
table  to  read  as  follows:." 

2.  Correct  the  table  by  adding  in 
paragraph  (b).  five  stars  at  the  beginning 
of  the  table. 

(FR  Doc.  97-?3974  Filed  9-9-97;  8:45  am) 

BILUNQ  CODE  asa»-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185  and  186 
[OPP-300549;  FRL-6743-q 
RIN2070-AB78 

Triadimefon;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
triadimefon  in  or  on  asparagus  and  in  or 
on  artichokes.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  asparagus  and  artichokes. 
This  regulation  establishes  maximiun 
permissible  levels  for  residues  of 
triadimefon  in  these  food  commodities 
piusuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  are  revoked  on 
September  1, 1999. 
DATES:  This  regulation  is  effective 
September  10. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  10, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-300549), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 


by  the  docket  control  number,  [OPP- 
300549],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  Ibpy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300549].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-9363,  e-mail: 
odiott.olga@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  residues  of  the  fungicide 
trj^dimefon,  in  or  on  asparagus  at  0.15 
part  per  million  (ppm),  and  in  or  on 
artichokes  at  0.6  ppm.  These  tolerances 
will  expire  and  are  revoked  on 
September  1. 1999.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 


FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRI^5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFE>CA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food]  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frt>m  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-hmited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  frtim  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  pubUc 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 
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n.  Emergency  Exemption  for 
Triadimefon  on  Asparagus  and 
Artichokes  and  FFDCA  Tolerances 

The  state  of  Michigan  availed  itself  of 
the  authority  to  declare  a  crisis 
exemption  to  use  triadimefon  to  control 
the  asparagus  rust  [Puccinia  asparagi)- 
EBDC  fungicides  are  available  and  are 
effective  against  the  asparagus  rust  but 
processors  in  Michigan  will  not  accept 
asparagus  treated  with  EBDCs,  leaving 
the  Michigan  growers  with  no 
alternative  for  control  of  the  disease. 
Yield  declines  of  20  to  50%  are  possible 
without  the  use  of  triadimefon. 

The  state  of  California  stated  that 
powdery  mildew,  caused  by  the  fungus 
Leveilluh  taurica  Lev.,  is  a  relatively 
new  disease  of  artichokes  that  was  first 
detected  by  growers  in  California  during 
the  summer  of  1985.  It  is  now  endemic 
in  most  artichoke  growing  districts, 
affecting  more  than  65%  of  the 
artichoke  acreage.  Currently,  there  are 
no  registered  fungicides  or  alternative 
practices  available  that  will  control 
powdery  mildew  on  artichokes.  If 
triadimefon  is  not  available  for  use, 
yield  losses  of  30  to  50%  are  expected. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  triadimefon  on 
asparagus  and  artichokes  for  control  of 
rust  in  Michigan  and  powdery  mildew 
in  California.  After  having  reviewed 
their  submissions,  EPA  concurs  that 
emergency  conditions  exist  for  these 
states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
triadimefon  in  or  on  asparagus  and  in  or 
on  artichokes.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  September  1 , 
1999,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specitied  in  the 
tolerance  remaining  in  or  on  asparagus 
and  in  or  on  artichokes  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 


on,  or  other  relevant  information  on  this 
{>esticide  indicate  that  the  residues  are 
not  safe.  - 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  triadimefon  meets  EPA's 
registration  requirements  for  use  on 
asparagus  and  artichokes  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circumstances.  EPA  does  not  belief 
that  these  tolerances  serves  as  a  basis  for 
registration  of  triadimefon  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than 
Michigan  and  California  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  triadimefon,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

in.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiu«  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exp>osures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relatioitfthip  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  efliect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RID). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 


times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
diffbrent  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
fronr  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 
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Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposing,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  soiures 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assimiptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  s{>ecific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covere  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  frtim  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 


pesticide  use  in  gardens,  lawns,  or 
buildings  (residential'and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  in&nts  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  grou]}s,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <  1  year  old)  was 
not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  triadimefon  and  to  make  a 
determination  on  aggregate  exposiue, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerances  for  residues  of 
triadimefon  in  or  on  asparagus  at  0.15 
ppm  and  in  or  on  artichokes  at  0.6  ppm. 


EPA's  assessment  of  the  dietary 
exposiu«s  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicoloffcal  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consimiers.  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  triadimefon  are 
discussed  below.  Triadimenol  is  a 
metabolite  of  triadimefon  and  is  also  an 
active  ingredient  in  pesticide  products 
(ex.  Baytan).  Toxicological  endpoints  for 
^adimefon  and  triadimenol  are 
presented  below. 

1.  i4cute  toxicity.  The  NOEL  of  20  mg/ 
kg/day  from  a  rabbit  developmental 
study  was  selected  for  assessing  acute 
dietary  risk  from  residues  of 
triadimefon.  The  risk  assessment  will 
evaluate  acute  dietary  risks  for  females 
13-t-  years  old. 

The  Agency  has  determined  that  an 
acute  dietary  risk  assessment  is  not 
required  for  triadimenol.  This  decision 
was  based  on  the  lack  of  developmental 
effects  at  a  maternally  toxic  dose  of 
triadimenol  in  a  rabbit  developmental 
study. 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  Agency  determined  that 
the  NOEL  of  20  mg/kg/day  from  the 
developmental  toxicity  study  in  rabbits 
should  be  used  to  assess  risks  from  short 
and  intermediate-term  exposures  to 
residues  of  triadimefon. 

The  Agency  determined  that  the 
NOEL  of  250  mg/kg/day  (highest  dose 
tested)  from  a  21-(lay  dermal  toxicity 
study  in  rabbits  should  be  used  to  assess 
risks  from  short-  and  intermediate-term 
exposures  to  residues  of  triadimenol. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  triadimefon  at 
0.04  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  2-year  dog 
feeding  study.  The  NOEL  for  systemic 
toxicity  in  dogs  of  either  sex  was  11.4 
mg/kg/day  and  the  LOEL  was  33.7  mg/ 
kg/day  based  on  decreased  food  intake, 
depression  in  weight  gain,  and 
significantly  (p  <  0.05)  increased 
alkaline  phosphatase  activity  in  both 
sexes.  An  uncertainty  factor  (UF)  of  300 
was  applied  to  account  for  inter-species 
extrapolation  (10),  intra-spedes 
variability  (10)  and  the  lack  of  an 
adequate  reproductive  toxicity  study  in 
rats  (3). 

The  RfD  for  triadimenol  was 
established  at  0.038  mg/kg/day.  This 
RfD  is  based  on  2-year  and  6-month 
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feeding  studies  in  dogs  with  a  NOEL  of 
3.75  mg/kg/day  and  an  uncertainty 
factor  of  100  based  on  changes  in 
enzyme  levels  at  the  LOEL  of  15.0  mg/ 
kg/ day. 

4.  Carcinogenicity.  The  Agency's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  triadimefon  as  a 
Group  C  (possible  human  carcinogen) 
chemical  without  a  Qi*  and 
recommended  using  the  RfD  approach 
to  assess  dietary  cancer  risk.  The 
classification  was  based  on  an  increase 
in  thyroid  adenomas  in  male  rats  and  an 
increase  in  hepatocellular  adenomas, 
with  a  positive  dose-related  trend,  in 
both  male  and  female  mice. 

The  CPRC  classified  triadimenol  as  a 
Group  C  (possible  human  carcinogen) 
chemical  based  on  liver  tumors  in 
female  mice.  The  Committee 
recommended  using  the  RfD  approach 
to  assess  dietary  cancer  risk. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.410)  for  the  combined  residues 
of  triadimefon  and  its  metabolites 
containing  chlorophenoxy  and  thazole 
moieties  (expressed  as  triadimefon),  in 
or  on  a  variety  of  raw  agricultural 
commodities  ranging  from  0.04  ppra  in 
poultry  meat  to  145  ppm  in  grass  seed 
cleanings. 

Tolerances  have  been  established  (40 
CFR  180.450(a))  for  the  combined 
residues  of  the  fungicide  triadimenol 
(K\VG-0519,^-{4-chlorophenoxy)-a-(l.l- 
dimethylethyl)-lH-l,2,4-triazol-l- 
ethanol)  and  its  butanediol  metabolite 
(KWG-1342;  4-(4-chlorophenoxy)-2,2- 
dimethyl-4-(lH-1.2,4-triazol-l-yl)-1.3- 
butanediol),  calculated  as  triadimenol, 
in  or  on  various  conunodities  including 
barley,  oats  and  wheat  grain  at  0.05 
ppm;  barley,  oats  and  wheat  forage  at 
2.5  ppm;  and  barley,  oats  and  wheat 
straw  at  0.1  ppm.  Tolerances  have  been 
established  (40  CFR  180.450(b))  for  the 
combined  residues  of  triadimenol  and 
its  metabolites  containing  the 
chlorophenoxy  moiety  (calculated  as 
triadimenol)  in  or  on  the  fat,  meat,  and 
meat  by-products  of  cattle,  goats,  hogs, 
horses  and  sheep  at  0.1  ppm;  milk  at 
0.01  ppm;  the  fat,  meat,  and  meat  by- 
products of  poultry  at  0.01  ppm;  and 
eggs  at  0.01  ppm.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  triadimefon 
and  triadimenol  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  for 


triadimefon  used  tolerance  level 
residues  and  assumed  100%  crop 
treated.  For  the  population  subgroup  of 
concern,  females  13+  years  old.  the 
resulting  high-end  exposure  estimate  of 
0.05  mg/kg/day  results  in  a  dietary  (food 
only)  MOE  of  400.  This  MOE  should  be 
viewed  as  a  conservative  risk  estimate. 
Refinement  of  the  risk  assessment  using 
anticipated  residue  values  and  percent 
crop-treated  data  would  result  in  a 
lower  acute  dietary  exposure  estimate. 

Acute  dietary  endpoints  were  not 
identified  for  triadimenol,  so  this  risk 
assessment  was  not  conducted. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  risk  assessment  for 
triadimefon  assumed  that  100%  of 
asparagus  and  artichokes  and  all  other 
commodities  having  established  and 
pending  triadimefon  tolerances  will 
contain  triadimefon  residues  and  those 
residues  will  be  at  tolerance  level, 
which  result  in  an  overestimate  of 
human  dietary  exposure.  The  existing 
triadimefon  tolerances  (published, 
p>ending,  and  including  the  necessary  . 
Section  18  tolerances)  result  in  a  TMRC 
that  is  equivalent  to  percentages  of  the 
RfD  that  range  from  18%  for  the  U.S. 
population  to  75%  for  non-nursing 
infants  <  1  year  old. 

The  chronic  dietary  risk  assessment 
for  triadimenol  assumed  that  all 
commodities  having  established  and 
pending  triadimenol  tolerances  will 
contain  triadimenol  residues  and  those 
residues  will  be  at  the  level  of  the 
tolerance,  which  result  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  triadimenol,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment.  The  existing 
triadimenol  tolerances  (published  and 
pending)  result  in  a  TMRC  that  is 
equivalent  to  percentages  of  the  RfD  that 
range  from  1%  for  the  U.S.  population 
to  3%  for  non-nursing  infants  <  1  year 
old. 

2.  From  drinking  water.  Based  on 
available  data  used  in  EPA's  assessment 
of  environmental  risk,  triadimefon  and 
triadimenol  are  mobile  and  have  the 
potential  to  leach  into  ground  water. 
There  are  no  established  Maximum 
Contaminant  Levels  for  residues  of 
triadimefon  or  triadimenol  in  drinking 
water,  and  no  Health  Advisory  levels  for 
triadimefon  or  triadimenol  in  drinking 
water  have  been  established.  According 
to  the  "Pesticides  in  Groundwater 
Database",  EPA  734-12-92-001,  Sept 
1992, 14  wells  in  California  were 
sampled  for  triadimefon  from  1984- 
1989.  No  wells  had  detectable  residues. 
There  was  no  entry  for  triadimenol. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 


a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  triadimefon  and 
triadimenol  to  exceed  the  RfD  if  the 
tolerances  being  considered  in  this 
document  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exp>osures  associated  with 
triadimefon  and  triadimenol  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerances  are  granted. 

3.  From  non-dietary  exposure. 
Triadimefon  is  currently  registered  for 
use  on  non-food  sites  such  as 
ornamentals  and  turfgrass.  Triadimenol 
is  currently  registered  for  use  on 
turfgrass.  Based  on  the  nature  of  the 
outdoor  residential  uses,  the  EPA 
concludes  that  chronic  residential 
exposure  scenarios  do  not  exist  for 
triadimefon.  Short  and/or  intermediate 
term  exposure  scenarios  may  exist. 
However,  the  Agency  currently  lacks 
sufficient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for  many 
pesticides,  including  triadimefon. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
poUcies  and  methodologies  for 
imderstanding  common  mechanisms  of 
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toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  ihat  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assimied). 

Triadimefon  and  triadimenol  are 
members  of  the  triazole  class  of 
pesticides.  Other  members  of  this  class 
include  tebuconazole,  propiconazole. 
cyproconazole,  penconazole, 
myclobutanil,  and  difenoconazole.  At 
this  time,  the  Agency  has  not  made  a 
determination  that  triadimefon  and 
other  substances  that  may  have  a 
common  mode  of  toxicity  would  have 
ctmiulative  effects,  with  the  exception 
of  triadimenol.  A  regulated  metabolite 
of  triadimefon,  triadimenol  is  itself  a 
fungicide  active  ingredient  registered  for 
use  on  several  crops.  In  plants,  the 
re«due  of  concern  for  triadimenol  is 
triadimenol  and  its  butanediol 
metabolite.  In  animal  commodities,  the 
residue  of  concern  for  triadimenol  is 
triadimenol  and  its  metabolites 
containing  the  chlorophenoxy  moiety. 


To  estimate  the  cumulative 
(triadimefon  -t-  triadimenol]  aggregate 
dietary  exposures,  estimates  for 
triadimenol  on  its  regulated 
commodities  were  added  to  estimates 
for  triadimefon. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13+  years, 
the  calculated  MOE  value  for 
triadimefon  dietary  (food)  exposure  is 
400.  Although  there  is  potential  for 
exposure  to  triadimefon  in  drinking 
water,  the  Agency  does  not  expect  the 
aggregate  exposure  (food  plus  water)  to 
exceed  the  Agency's  level  of  concern. 

No  acute  toxicity  endpoints  were 
identified  for  triactimenol,  therefore  an 
acute  aggregate  risk  assessment  was  not 
conducted. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  triadimefon  and  triadimenol 
from  food  will  utilize  19%  of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-nursing 
infants  <  1  year  old.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfiD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  triadimefon  and 
triadimenol  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  triadimefon  and 
triadimenol  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposing. 

Based  on  the  registered  uses  of 
fenarimol  short  and/ or  intermediate 
term  exposure  scenarios  may  exist 
However,  the  Agency  currently  lacks 
sufficient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for  many 
pesticides,  including  triadimefon. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  Agency's  CPRC  recommended  the 
RfD  approach  for  assessment  of  dietary 
cancer  risk.  Dietary  risk  concerns  due  to 
long-term  exposures  to  triadimefon  and 
triadimenol  residues  are  adequately 


addressed  by  the  aggregate  chronic 
dietary  risk  assessment. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children,  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
triadimefon  and  triadimenol,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  fiY>m 
exposure  to  the  pesticide  on  the 
reproductive  ca(}ability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100-fold 
safety  factor  (for  combined  inter-  and 
intra-species  variability)  and  not  the 
additional  tenfold  safety  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infents  or 
children  or  the  potency  or  unusual  toxic 
prop^ties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  safety  factor. 

ii.  Developmental  toxicity  studies —  a. 
Rats.  For  triadimefon,  the  maternal 
systemic  NOEL  was  30  mg/kg/day  and 
the  LOEL  was  90  mg/kg/day.  Effects 
seen  at  the  LOEL  include  statistically 
significant  body  weight  gain  decremoit 
during  gestational  days  6-15.  The 
developmental  NOEL  was  30  mg/kg/day 
and  the  developmental  LOEL  was  90 
mg/kg/day,  based  on  the  increased 
incidence  of  skeletal  variations, 
unossified  and  incompletely  ossified 
hyoid.  and  full  and  rudimentary  ribs. 

For  triadimenol,  the  maternal 
(systemic)  NOEL  was  25  mg/kg/day, 
based  on  decreased  body  wei^t  ^d 
food  consumption  at  the  LOEL  of  125 
mg/kg/day.  llie  developmental  (fetal) 
NOEL  was  125  mg/kg/day  (highest  dose 
tested  (HDD). 
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b.  Rabbits.  For  triadimefon,  the 
maternal  (systemic)  NOEL  was  50  mg/ 
kg/day  and  the  LOEL  was  120  mg/kg/ 
day.  The  maternal  LOEL  was  based  on 
increased  clinical  signs  such  as 
increased  hyperactivity,  reddish 
discharge,  and  decreased  body  weight 
gain  during  gestational  days  6-10.  The 
developmental  NOEL  was  20  mg/kg/day 
and  the  LOEL  was  50  mg/kg/day,  based 
on  irregular  spinous  process  and 
incomplete  ossification  of  various 
bones. 

For  triadimenol,  the  maternal 
(systemic)  NOEL  was  8  mg/kg/day, 
based  on  decreased  body  weight  and 
food  consumption  at  the  LOEL  of  40 
mg/kg/day.  llie  developmental  (fetal) 
NOEL  was  40  mg/kg/day,  based  on  post- 
implantation  loss,  decreased  fetal  body 
weight,  and  skeletal  anomalies  at  the 
LOEL  of  200  mg/kg/day. 

iii.  Reproductive  toxicity  study.  An 
acceptable  reproductive  toxicity  study  is 
not  available  for  triadimefon. 

For  triadimenol.  the  maternal 
(systemic)  NOEL  from  a  2-generation 
reproductive  toxicity  study  in  rats  was 
5.0  rag/kg/day.  The  NOEL  was  based  on 
decreased  body  weight  at  the  LOEL  of 
25  mg/kg/day.  The  developmental  (pup) 
NOEL  was  5.0  mg/kg/day,  based  on 
decreased  body  weight  at  the  LOEL  of 
25  mg/kg/day.  The  reproductive  NOEL 
was  25  mg/kg/day  (HDT). 

iv.  Pre-  ana  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
triadimefon  is  not  complete  with  respect 
to  current  data  requirements.  However, 
in  calculating  the  RfD,  an  uncertainty 
factor  (UF)  of  300  was  applied  to 
account  for  inter-species  extrapolation 
(10),  intra-species  variability  (10),  and 
the  lack  of  an  adequate  reproductive 
toxicity  study  in  rats  (3).  The  Agency 
notes  that  there  is  approximately  a  two- 
fold diffierence  between  the 
developmental  NOEL  of  20  mg/kg/day 
from  the  rabbit  developmental  toxicity 
study  and  the  NOEL  of  11.4  mg/kg/day 
from  the  2-year  dog  feeding  study  which 
was  the  basis  of  the  RfD.  It  is  further 
noted  that  in  the  rabbit  developmental 
toxicity  study,  the  developmental  NOEL 
of  20  mg/kg/day  (on  which  the  MOE 
calculations  for  acute  dietary  risks  are 
based)  is  lower  than  the  maternal 
systemic  NOEL  of  50  mg/kg/day  from 
the  same  rabbit  developmental  study. 
The  Agency  believes  that  the  additional 
3X  uncertainty  factor,  together  with  the 
very  conservative  assumptions  made  for 
the  exposure  assessment,  provide 
adequate  protection  to  infants  and 
children  from  the  risks  associated  with 
exposures  to  triadimefon  residues. 

The  toxicological  data  base  for 
evaluating  pre-  and  post-natal  toxicity 


for  triadimenol  is  complete  with  respect 
to  current  data  requirements.  There  are 
no  pre-  or  post-natal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  rat  reproductive  toxicity 
study.  The  rat  developmental  study  had 
no  developmental  e^cts  up  to  the 
highest  dose  tested,  which  produced 
maternal  toxicity.  The  rabbit 
developmental  toxicity  study 
demonstrated  maternal  toxicity  at  a  dose 
at  which  no  developmental  toxicity  was 
apparent.  In  the  rat  reproductive 
toxicity  study,  the  parental  and  pup 
eRiects  occur  at  the  NOELs  and  LOELs 
and  the  same  effect  (decreased  body 
weight)  occurred  in  both  pups  and 
parental  animals. 

V.  Conclusion.  Based  on  the  above 
considerations  and  in  EPA's  best 
scientific  judgment,  the  application  of  a 
margin  of  exposure/uncertainty  factor  of 
300  provides  adequate  protection  for 
infants  and  children  from  the  risks 
associated  with  exposures  to 
triadimefon  residues. 

The  EPA  also  concludes  that,  for 
triadimenol.  reliable  data  support  use  of 
the  standard  100- fold  margin  of 
exposure/  uncertainty  factor  and  that  an 
additional  margin/factor  is  not  needed 
to  protect  infants  and  children. 

2.  Acute  risk.  For  triadimefon.  the 
acute  dietary  (food  only)  MOE  was 
calculated  to  be  400  for  females  13+ 
years  old  (accovmts  for  both  maternal 
and  fetal  exposure),  the  population 
subgroup  of  concern.  This  risk 
assessment  for  triadimefon  used 
tolerance  level  residues  and  assumed 
100%  crop  treated.  This  MOE  should  be 
viewed  as  a  conservative  risk  estimate; 
further  refinement  using  anticipated 
residue  values  and  percent  crop-treated 
data  would  result  in  a  lower  acute 
dietary  exposure  estimate.  The  large 
acute  dietary  MOE  calculated  for 
females  13+  years  provides  assurance 
that  there  is  a  reasonable  certainty  of  no 
harm  for  both  females  13+  years  and  the 
pre-natal  development  of  infants. 
Despite  the  potential  for  exposure  to 
triadimefon  in  drinking  water,  the 
Agency  does  not  expect  the  aggregate 
exposure  (food  +  water)  to  exceed  the 
Agency's  level  of  concern  for  acute 
dietary  exposure. 

No  acute  toxicity  endpoints  were 
identified  for  triadimenol.  so  an  acute 
aggregate  risk  assesment  was  not 
conducted. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  triadimefon 
and  triadimenol  from  food  will  utilize 
percentages  of  the  RfD  that  range  from 


28%  for  children  7-12  years  old,  up  to 
78%  for  non-nursing  infants  less  than  1 
year  old.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  Rfl) 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health, 
ciespite  the  potential  for  exposure  to 
triadimefon  and  triadimenol  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  in£uits  and  children 
from  aggregate  exposure  to  triadimefon 
and  triadimenol  residues. 

4.  Short-  or  intermediate-term  risk. 
Based  on  the  registered  uses  of 
fenarimol  short  and/or  intermediate 
term  exposure  scenarios  may  exist. 
However,  the  Agency  currently  lacks 
sufficient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for  many 
pesticides. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  triadimefon  residues  in 
plants  is  adequately  understood.  The 
Agency's  Metabolism  Committee 
determined  that  the  residues  of  concern 
are  triadimefon  and  its  metabolites 
containing  chlorophenoxy  and  triazole 
moieties,  expressed  as  triadimefon.  The 
nature  of  triadimefon  residues  in 
animals  is  not  germane  to  these 
tolerances  as  no  livestock  feed  items  are 
involved. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  (GC/ 
MS)  are  published  in  the  Pesticide 
Analytical  Manual.  Volume  11,  Pesticide 
Reg.  Sec.  180.410.  as  Methods  I  and  U. 
In  addition.  Mobay  Method  No.  80488 
has  undergone  a  successful  method  trial 
and  has  been  validated  for 
determination  of  triadimefon  and  its 
metabolites  relevant  to  40  CFR  180.410 
on  plant  conunodities. 

C.  Magnitude  of  Residues 

Regulable  residues  of  triadimefon  are 
not  expected  to  exceed  0.15  ppm  in/on 
asparagus  and  0.6  ppm  in/on  globe 
artichokes  as  a  result  of  these  section  18 
uses.  Secondary  residues  are  not 
expected  in  animal  commodities  as  no 
feed  items  are  associated  with  these 
section  18  uses. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  established  for  residues  of 
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triadimefon  in/on  asparagus  or  in/on 
artichokes. 

VI.  Conclusion 

Therefore,  Urae-limited  tolerances  are 
established  for  the  regulable  residues  of 
triadimefon  in  asparagus  at  0.15  ppm 
and  in  artichokes  at  0.6  ppm.  In 
addition,  because  the  FQPA  eliminated 
the  distinctions  between  processed 
food,  feed  and  raw  agricultural 
commodities.  OPP  is  transferring  the 
tolerances  for  residues  of  triadimefon  in 
§§  185.800  and  186.800  to  the  table. in 
paragraph  (a)  of  §  180.410  and  removing 
the  remainder  of  §§  185.800  and 
186.800. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  10, 
1997.  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deem^  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  nodce. 

Vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300549)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at; 

opp-aocket9epamaU^pa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
wrill  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408(d  1)(6).  The  Office  of  Management 


and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4. 1993).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28. 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  fiom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408(1)(6).  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whetha" 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 
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Listof  Subiects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  August  29. 1997. 

Junes  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autbority:  21  U.S.C  346a  and  371. 

b.  By  amending  §  180.410  as  follows: 
i.  By  revising  the  section  heading. 

ii.  By  adding  a  subject  heading  to 
paragraph  (a). 

iii.  By  revising  paragraphs  (b)  and  (c). 

iv.  By  adding  and  reserving  paragraph 
(d)  with  a  subject  heading. 

f  160.410    Triadknefon;  loterenc—  for 


(a)  General .  * 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  the 
fungicide  triadimefon,  l-(4- 
chlorophenoxy)-3,3-dimethyl-l(lW- 
l,2.4-triazol-l-yl)-2-butanone  and  its 
metabolites  containing  chlorophenoxy 
and  triazole  moieties  (expressed  as  the 
fungicide)  in  connection  with  use  of  the 
pesticide  under  the  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table: 


Commodity 

Parts 

m*- 
lion 

Expiration/rev- 
ocation date 

Aitichokes 

Aspevagus  . — 

Chit  peppers 

0.6 

0.15 

0.5 

September  1. 

1999 
Sep(emt>er  1, 

1999 
Novembers, 

1997 

registration  are  estabUshed  for  the 
combined  residues  of  the  fungicide  l-(4- 
chlorophenoxy  )-3 .3-dimethy  1- 1  ( 1 H- 
l,2,4-triazol-l-yl)-2-butanone  and  its 
metabolites  containing  chlorophenoxy 
and  triazole  moieties  (expressed  as  the 
fungicide)  in  or  oi)  the  following  raw 
agricultural  commodities: 


Commodity 


Raspberries 


Parts 
per  mil- 
lion 


2.0 


(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

PART  185— {AMENDEiq 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  348. 

S  185.800  [Ramoved] 

b.  In  §  185.800  by  transferring  the 
entries  in  the  table  and  alphabetically 
adding  them  to  the  table  in  paragraph 
(a)  of  §  180.410.  and  by  removing  the 
remainder  of  §  185.800. 

PART  186— (AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  348,  and  701. 

§  186.800  (Removwf] 

b.  In  §  186.800  by  transferring  the 
entries  in  the  table  and  alphabetically 
adding  them  to  the  table  in  paragraph 
(a)  of  §  180.410,  and  by  removing  the 
remainder  of  §  186.800. 

(FR  Doc  97-23975  Filed  9-9-97;  8:45  am) 


(c)  Tolerances  with  re^onal 
registrations.  Tolerances  with  regional 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  at  Land  Managamant 
43  CFR  Part  1810 
[WO-'420-1060-0O-24-1A] 
RIN  1004-^081 
Public  Land  Racorda 

AOEMCY;  Bureau  of  Land  Management. 

Interior. 

ACTION:  Final  rulemaking. 

SUMIARY:  This  final  rule  amends  Part 
1810  of  Title  43  of  the  Code  of  Federal 
Regulations  (CFR)  by  completely 
removing  Subpart  1813.  That  subpart 
contains  general  information  about 
public  land  records  and  explains  Bureau 


of  Land  Management  (BLM)  practices. 

Instead,  we  will  place  these  internal 

procedures  in  information  brochures 

and  BLM'S  manual  system,  which  is 

appropriate  given  the  administrative 

nature  of  Subpart  1813. 

EFFECTIVE  DATE:  October  10. 1997. 

ADDRESSES:  You  may  send  inquiries  or 

suggestions  to:  Director  (630),  Bureau  of 

Land  Management,  1849  C  Street,  NW, 

Washington,  DC.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Watson,  Telephone:  202-452- 

5006  (Commercial  or  FTS). 

SUPPLBMBfTARY  INFORMATION: 

1.  Background 

n.  Final  Rule  as  Adopted 

m.  Responses  to  Comments 

rv.  Procedural  Matters 

L  Background 

One  of  the  obfectives  of  President 
Clinton's  regulatory  reform  initiative  is 
to  eliminate  uimecessary  regulations 
from  the  CFR.  To  meet  that  objective, 
BLM  is  removing  &om  the  CFR  material 
that  provides  general  information  about 
public  land  records  and  explains  BLM 
practices.  Instead,  BLM  will  provide 
this  information  in  public  information 
releases  and  the  BLM  Manual,  both  of 
which  are  available  to  the  public,  are 
more  detailed,  and  can  be  more  easily 
updated.  Removing  this  material  from 
the  CFR  will  not  deprive  the  public  of 
any  notice,  right,  acbninistrative  process 
or  information  required  by  law. 

The  final  rule  published  today  is  a 
stage  of  the  rulemaking  process  that  will 
cuhninate  in  the  removal  of  the 
regulations  in  43  CFR  Subpart  1813. 
This  rule  was  preceded  by  a  proposed 
rule  that  was  published  in  the  Federal 
Register  on  December  23. 1996  (61  FR 
67517).  The  BLM  invited  public 
comments  for  60  days,  and  received 
three  comments — one  from  a  petroleimi 
association,  one  from  a  county 
government  agenqy,  and  one  from  a  law 
firm. 

n.  Final  Rule  as  Adopted 

The  final  rule  completely  removes  43 
CFR  subpart  1813,  which  contains  BLM 
prooeduies  on  maintaining  the  public 
land  records.  Removing  this  material  is 
appropriate  since  it  will  continue  to  be 
available  to  the  public  through  other 
means — informati(»ial  brochures  and 
the  BLM  manual  system.  The  final  rule 
is  being  published  without  change  from 
the  December  23.  1996,  proposed  rule. 

m.  Responses  to  Comments 

The  three  comments  that  we  received 
on  the  proposed  rule  expressed  concern 
about  removing  43  CFR  subpart  1813. 
The  commenters  interpreted  the 
regulation  to  mean  that  BLM  will  no 
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longer  maintain  the  public  land  records 
and  that  those  records  will  no  longer  be 
available  for  public  access  in  BLM  field 
offices. 

In  reality.  BLM  is  required  by  law  and 
administrative  practice  to  maintain  the 
official  public  land  records.  This 
regulation  will  neither  change  our 
recordkeeping  responsibility  nor  change 
public  access  to  -those  records  in  BLM 
held  offices.  This  regulation  will  merely 
remove  procedural  material  from  the 
CFR  and  place  it  in  more  appropriate 
alternative  sources — public  information 
releases  and  the  BLM  manual  system. 
For  these  reasons,  the  final  rule  is  being 
published  unchanged  from  the  proposed 
rule. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act  of 
1969 

BLM  has  prepared  an  environmental 
assessment  (EA).  and  has  found  that  the 
final  rule  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969^2 
U.S.C.  4332(2)(C).  BLM  has  placedthe 
EA  and  the  Finding  of  No  Significant 
Impact  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  BLM  invites  the 
public  to  review  these  documents  by 
contacting  us  at  the  address  listed  above 
(see  ADDRESSES). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  44  U.S.C.  3501  et 
seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  5  U.S.C. 
601  et  seq.,  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
Based  on  the  discussion  in  the  preamble 
above,  that  the  regulation  will  remove 
unnecessary  material  from  the  CFR, 
BLM  anticipates  that  this  final  rule  will 
have  no  impact  on  the  public  at  lai^. 
Therefore,  BLM  has  determined  under 
the  RFA  that  this  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

Removal  of  43  CFR  1813  will  not 
result  in  any  unfunded  mandate  to 


State,  local,  or  tribal  governments  in  tbo 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  12612 

The  final  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
BLM  has  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  final  rule  does  not  represent  a 
Government  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action.  As 
such  the  final  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12988 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform. 

Author:  The  principal  author  of  this 
rule  is  Frances  Watson.  Bureau  of  Land 
Management,  1849  C  Street,  NW, 
Washington,  D.C.  20240;  Telephone: 
202-452-5006  (Commercial  or  FTS). 

List  of  Subjects  in  43  CFR  Part  1810 

Administrative  practice  and 
procedure.  Archives  and  records. 

Dated:  September  4, 1997. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  part  1810  of  Title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  1810— irfTRODUCTION  AND 
GENERAL  GUIDANCE 

1.  The  authority  for  Part  1810  is 
revised  to  read: 


Authority:  43  U.S.C  1740. 

Subpart  1813— {Ramovad] 

2.  Subpart  1813  is  removed. 
[FR  Doc.  97-23935  Filed  9-9-97;  8:45  ami 

BILUNO  COOE  4t10-M-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Parts  1602. 1603. 1604, 1615, 
1616, 1629. 1631, 1643, 1644, 1645. 
1649. 1652,  and  1653 

RIN3206-AH45 

Fadaral  Employees  Health  Benefits 
Program  Acquisition  Regulation;  Truth 
in  Negotiations  Act  and  Related 
Ciianges 

aqency:  Office  of  Personnel 

Management. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
regulation  amending  the  Federal 
Employees  Health  Benefits  Acquisition 
Regulation  (FEHBAR)  to  implement 
those  portions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA)  that  impact  on  the  FEHB 
Program. 

EFFECTIVE  DATE:  October  10.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Mercer,  (202)  606-0004. 
SUPPLBMBITARY  INFORMATION:  On  Jime 
24. 1996,  OPM  issued  a  proposed 
regulation  in  the  Federal  Register  [61 
FR  32401]  to  inform  Federal  Employees 
Health  Benefits  (FEHB)  Program 
carriera.  Federal  agencies,  and  the 
public  how  it  intends  to  implement 
those  portions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA),  Public  Law  103-355,  effiective 
October  13, 1994.  affecting  the  FEHB 
Program.  The  changes  proposed  also 
reflect  how  OPM  intends  to  implement 
sections  4201  through  4204  of  the 
Federal  Acquisition  Reform  Act  of  1996 
(FARA).  Public  Law  104-106.  enacted 
on  February  10. 1996. 

OPM  received  comments  from  one 
private  citizen  and  five  organizations: 
Two  FEHBP  carriera,  a  trade  association 
representing  health  maintenance 
organizations  (HMOs),  preferred 
provider  organizations  (PPOs).  and 
other  network  plans,  an  association  that 
represents  FEHB  Program  fee-for-service 
carriers,  and  a  contract  law  group.  We 
appreciate  the  observations  and 
suggestions  offered  and  have  taken  them 
into  consideration  in  these  regulations. 

The  majority  of  the  comments  were 
favorable  toward  OPM's  efforts  to 
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implement  the  provisions  of  the  Truth 
in  Negotiations  Act  (TINA)  as  amended 
by  FASA  to  the  extent  that  the 
regulation  brings  the  FEHBAR  into 
conformance  with  the  Federal 
Acquisition  Regulation  (FAR). 
Nevertheless,  there  were  a  number  of 
concerns  regarding  provisions  on  the 
submission  of  cost  or  pricing  data,  as 
well  as  those  concerning  Similarly 
Sized  Subscriber  Groups  (SSSGs). 
These,  as  well  as  other  comments,  are 
addressed  as  follows. 

Effiective  Date  of  the  Regulation 

One  of  the  comments  concerned  a 
perceived  inconsistency  in  the  proposed 
effective  date  and  the  application  of  the 
regulation  with  regard  to  SSSGs.  The 
regulation  will  be  applicable  to  the  rate 
instructions  issued  for  the  1998  FEHB 
contract  year.  In  the  opinion  of  the 
commenter.  however,  it  appeared  that 
OFM  had  already  implemented  many  of 
the  changes  administratively  through 
the  rate  instructions  for  the  1997 
contract  year.  We  would  like  to  clarify 
any  misconception  that  OPM  issues 
poUcy  material  in  the  FEHBP  rate 
instructions.  The  rate  instructions 
contain  guidance,  clarifying  information 
and  examples  that  elaborate  on  and 
describe  how  the  policy  in  existing 
regulations  is  to  be  implemented.  The 
regulations  introduce  no  changes  in 
OPM's  policy  with  respect  to  SSSGs. 
The  treatment  of  multi-year  contracts 
and  the  requirement  that  groups  with 
point  of  service  (POS)  plans  and 
separate  lines  of  business  be  included 
for  consideration  as  SSSGs  have  been 
the  long  standing  practice  under  the 
SSSG  concept. 

Intent  of  FASA/TINA 

Two  commenters  believe  OPM  has 
overlooked  the  intent  of  FASA  to 
minimize  burdensome  requirements, 
such  as  the  requirement  to  submit  cost 
or  pricing  data,  placed  on  Federal 
contractors.  OPM  understands  the 
commenters'  concerns;  however,  we 
believe  they  overlook  the  fact  that 
Congress  continues  to  recognize  the 
need  for  cost  or  pricing  data  where 
necessary  to  determine  reasonableness 
of  a  price.  Accordingly,  when  the 
Government  purchases  a  product  or 
service  that  is  not  a  commercial  item 
offered  to  the  Government  without 
modiHcation  and  in  the  same  form  in 
which  it  is  sold  in  the  commercial 
marketplace,  it  is  appropriate  under  the 
FAR  and  TINA  to  require  cost  or  pricing 
data  to  establish  price  reasonableness. 
As  we  stated  in  the  preamble  to  the 
proposed  rule,  with  the  complexities  of 
the  FEHB  Program  carriers'  rating 
systems,  it  is  inaccurate  to  say  that  OPM 


is  buying  a  commercial  off-the-shelf 
item  or  that  the  product  that  OPM 
purchases  is  purchased  at  a  market  or 
catalog  price.  Thus,  the  FEHB  Program 
community  rated  contracts  are  neither 
contracts  for  commercial  items,  nor  are 
they  catalog  or  market  price  contracts  as 
those  terms  are  intended  by  FASA. 
FARA.  and  the  FAR. 

One  commenter  noted  that  the 
purchase  of  insurance  and  HMO 
services  is  typically  governed  by  State 
insurance  regulators  and  that  OPM.  in 
obtaining  cost  or  pricing  data,  is  not 
only  acting  as  a  purchasing  agent,  but  is 
also  performing  a  regulatory  hmction 
akin  to  that  of  a  State  insurance 
regulator.  The  commenter  believes  that 
the  application  of  the  principles 
embodied  in  the  proposed  regulation  to 
the  FEHB  Program  contracts  is  the 
minimum  that  OPM  should  require  of 
contractors  given  the  substantial 
responsibilities  placed  upon  OPM  to 
obtain  the  best  possible  terms, 
conditions,  price  and  value  for  the 
Government  and  enrollees  ir^  the  FEHB 
Program.  *■ 

Cost  or  Pricing  Data 

Prior  to  the  enactment  of  Public  Law 
100-517,  the  Health  Maintenance 
Organization  Amendments  of  1988. 
community  rated  contracts  resembled 
market  price  contracts.  Consequently, 
for  lack  of  a  more  precise  flt  with  any 
other  contract  type,  OPM  identified  the 
community  rated  contracts  as  market 
price  contracts  when  it  initially 
published  regulations  to  implefhent  the 
Act.  These  regulations  were  effective 
January  1, 1990,  before  OPM  had  been 
able  to  assess  the  impact  of  the  1988 
amendments. 

Historically,  a  conununity  rate  was 
more  analogous  to  a  market  price  and 
services  under  FEHB  Program  contracts 
were  more  commonly  thought  of  as 
commercial  items,  because  the 
community  rate  was  often  a  single  rate 
that  an  HMO  charged  all  of  its  groups. 
This  is  no  longer  true  today.  The  1988 
HMO  amendments  introduced  a  new 
level  of  complexity  into  the  conununity 
rating  process.  The  1988  HMO 
amendments  authorized  community 
rated  plans  to  use  a  new  rating  method 
called  Adjusted  Community  Rating 
(ACR).  In  spite  of  its  name,  ACR  is 
actually  a  form  of  experience  rating,  that 
is,  prospective  experience  rating. 

Determining  the  reasonableness  of  the 
rates  under  ACR  requires  cost  or  pricing 
data.  Moreover,  cost  or  pricing  data  is 
fundamental  to  the  development  of  the 
FEHB  Program  premiums.  OPM  has  a 
responsibility  under  the  FEHB  law  to 
ensure  that  the  FEHB  Program 
premiums  "reasonably  and  equitably 


reflect  the  cost  of  benefits  provided"  (5 
U.S.C.  8902(i)j.  In  carrying  out  this 
statutory  mandate,  OPM  needs  cost  or 
pricing  data  to  achieve  a  fair  and 
reasonable  premium  rate  for  Federal 
enrollees.  There  are  almost  400  plans  in 
the  Program,  and  the  premium  is 
divided,  with  an  average  of  28%  being 
paid  by  enrollees  and  72%  being  paid 
from  Government  funds.  Thus,  both 
parties  have  a  major  financial  interest  in 
the  reasonableness  of  the  rates. 

Furthermore,  we  would  like  to  point 
out  that  the  FEHB  Program  premiums, 
once  transmitted  to  OPM,  are  placed  in 
a  trust  and  are  trust  fund  monies  which 
OPM  has  a  statutory  mandate  to  protect. 
OPM  places  the  premium  monies 
collected  in  the  U.S.  Treasury  for 
payment  to  the  FEHB  Program  carriers. 
The  FEHB  law  authorizes  the  Secretary 
of  the  Treasury  to  invest  and  reinvest 
the  monies,  as  well  as  the  interest 
earned  on  their  investments.  Because  of 
the  nature  of  these  monies,  OPM  has  a 
fiduciary  responsibility  to  ensure  a 
reasonable  and  equitable  rate  for  Federal 
enrollees  as  well  as  for  the  Government. 
One  Q^  the  ways  OPM  accomplishes  this 
is  to  require  the  same  discoiints  for  the 
FEHB  Program  that  are  enjoyed  by  the 
SSSGs;  and  analyzing  cost  or  pricing 
data  is  the  only  way  OPM  can  achieve 
accountability.  The  practice  of 
requesting  the  data  is  widely  accepted 
in  the  insurance  industry  and,  although 
we  have  requested  this  data  for  over  20 
years,  no  FEHB  Program  carrier  has 
advised  us  that  it  was  burdensome. 

By  these  regulations,  we  are 
implementing  FASA.  FARA.  and  the 
FAR  in  the  manner  which  best  enables 
us  to  comply  with  the  responsibility 
that  the  FEHB  law  places  on  OPM.  One 
has  only  to  trace  the  FEHBAR 
amendments  over  the  years  to 
understand  that  OPM  has  been  trying,  to 
the  maximum  extent  it  could,  to 
reconcile  the  Congressional  intent 
behind  the  HMO  amendments  with  the 
FEHB  law.  OPM  has  attempted  to  fit 
FEHB  Program  contracts  into  existing 
contract  types  under  the  FAR,  which 
lists  contract  types  that  were  never 
entirely  appropriate  to  our  situation. 
Accordingly,  because  of  the  unique 
nature  of  the  FEHB  Program  contracts, 
we  are  categorizing  them  as  negotiated 
benefits  contracts  to  reflect  more 
accurately  their  actual  nature. 

One  commenter  suggested  that  OPM 
require  pricing  data  only,  and  that  cost 
analysis  is  not  an  aspect  of  establishing 
the  price  of  health  benefits  coverage 
with  large  group  purchasers.  We 
disagree.  Cost  data,  the  most 
fundamental  of  which  is  claims  data, 
prescription  drug,  hospital,  and  office 
visit  benefits  utilization  data,  and  trend 
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data,  are  essential  in  evaluating  the  rate 
under  ACR  (experience  rating).  The 
same  commenter  believes  that, 
traditionally,  when  OPM  has  asked  for 
cost  information  it  has  generally  been  to 
examine  the  derivation  of  the  price  for 
a  specific  benefit  or  loading.  Prior  to  the 
1988  HMO  amendments,  this  was  true. 
To  a  certain  extent,  OPM's  rate  review 
was  fairly  straightforward  before  the 
1988  HMO  amendments  authorized 
alternative  methods  of  community 
rating.  Before  1981,  community  rating 
was  relatively  simple,  in  that  a  group's 
rates  were  normally  based  on  the  same 
underlying  capitation  rate  (i.e.,  per 
member  per  month  rate).  But,  even 
under  this  early  version  of  community 
rating,  a  group's  rates  could  not 
properly  be  thought  of  as  a  market  price. 
This  is  because,  from  the  enactment  of 
the  HMO  Act  of  1973  onward,  the 
commimity  rating  theory  has  always 
allowed  for  various  demographic 
adjustments  that  caused  each  group's 
rates  to  be  uniquely  related  to  the 
characteristics  of  the  group. 

In  1981,  when  the  HMO  Act  of  1973 
was  amended  to  allow  Federally 
qualified  plans  to  use  Community 
Rating  by  Class  (CRC),  the  situation 
became  much  more  complex.  Under 
CRC,  the  plan  could  adjust  the 
community  rates  by  a  CRC  factor  which 
was  derived  by  partitioning  the  group 
into  classes  and  applying  so-called 
utilization  factors,  which  predicted 
differences  in  the  use  of  Ifl^O  services 
by  individuals  or  families  in  each  class. 

But,  in  1988,  the  1988  HMO 
amendments  radically  altered  the  nature 
of  community  rating  by  allowing 
Federally  qualified  plans  to  use 
Adjusted  Community  Rating  (ACR).  In 
retrospect,  we  have  come  to  realize  that 
no  rate  based  on  ACR  can  possibly  be 
construed  to  be  a  market  price.  After  the 
legislation  was  enacted  and  OPM's  1990 
regulations  were  published,  OPM  began 
to  experience  difficulties  in  verifying 
the  carriers'  community  rate.  We 
continue  to  ask  for  cost  and  pricing  data 
for  computing  the  rates  under 
Traditional  Community  Rating  (TCR) 
and  CRC.  And.  for  ACR,  we  ask  for  all 
of  the  data  developed  for  both  the  FEHB 
Program  «md  the  SSSGs,  which  includes 
cost  data. 

Contrary  to  the  conunenter's  beliefs, 
these  carriers  using  ACR  do  not  derive 
their  rates  from  a  single  rate.  Rather, 
these  carriers  base  their  rate  directly  on 
the  past  experience  of  the  Federal 
group.  In  no  sense  can  such  a  rate  be 
considered  a  market  price.  The  Act 
stated  that,  under  ACR,  the  rate  for  a 
particular  group  could  be  based  on  the 
organization's  revenue  requirements  for 
providing  service  to  the  group.  This 


means  that  ACR  is  a  form  of  experience 
rating  and,  as  such,  requires  cost  data. 
Thirty-five  percent  of  Uie  FEHB  plans 
use  ACR  to  rate  the  Federal  group,  and 
the  number  of  these  plans  is  increasing 
each  year.  Approximately  thirty  percent 
of  the  plans  currently  in  the  FEHB 
Program  use  CRC  to  rate  the  Federal 
group. 

Two  commenters  were  concerned  that 
proposed  FEHBAR  1602.170-5  does  not 
define  cost  or  pricing  data,  but  simply 
refers  to  the  rate  instruction  package. 
One  of  these  commenters  believes  that 
the  list  of  cost  or  pricing  data  should  be 
identified  in  regulation  because  the  FAR 
does  not  give  agencies  authority  to  set 
price  guidelines  outside  the  scope  of  the 

Tlation. 
placing  clarifying  details  in  the  rate 
instructions,  OPM  was  simply 
conforming  to  the  principles  of  the 
Administration's  National  Performance 
Review  (NPR).  A  key  element  of  the 
NPR  is  the  replacing  of  agency  rules 
with  policy  directives  and  instructions, 
where  appropriate.  Nevertheless,  to 
assist  the  carriers  in  understanding  what 
OPM  considers  cost  or  pricing  data,  we 
have  decided  to  cite  in  the  regulation 
some  examples  of  the  types  of  data  that 
OPM  considers  to  be  cost  or  pricing 
data.  Like  the  examples  listed  in  the 
FAR,  the  list  is  illustrative  and  is  not 
exhaustive.  Additional  data  may  be 
requested  in  the  rate  instructions  as 
deemed  necessary  by  OPM  for  a 
particular  contract  year.  Again,  this  type 
of  detail  is  merely  clarifying  information 
and  does  not  represent  policy  change.  It 
conforms  to  the  definition  of  cost  or 
pricing  data  in  TINA  and  is  information 
that  OPM  has  frequently  requested  in 
the  past. 

One  commenter  noted  that  in  the 
Supplementary  Information  to  the 
proposed  rule  OPM  included  actuarial 
estimates  in  its  description  of  cost  or 
pricing  data.  The  commenter  stated  that 
actuarial  estimates  are  judgmental  and 
not  factual  and  suggested  that  OPM 
remove  these  &x>m  consideration  as  cost 
or  pricing  data.  We  are  aware  that  FAR 
15.801  defines  "cost  or  pricing  data"  as 
factual  and  not  judgmental,  and  we 
believe  that  we  are  in  compliance  with 
the  definition.  OPM  uses  actuarial 
estimates  not  to  question  what  judgment 
the  carrier  used  in  its  actuarial 
estimates,  but  to  verify,  for  example, 
that  if  an  actuarial  estimate  of  10% 
increase  in  claims  was  used  for  the 
FEHBP  group,  the  methodology  used  to 
establish  that  estimate  was  also  used  in 
setting  the  SSSGs  rates.  In  other  words, 
OPM  is  not  questioning  what  judgment 
the  carrier  has  applied  in  its  projections, 
but  the  facts  upon  which  its  projections 
are  based. 


One  commenter  is  concerned  that  the 
regulation  will  authorize  OPM  to  collect 
data  that  are  difficult  to  collect  and 
submit  and  that  are  not  directly  related 
to  OPM's  responsibility  to  evaluate  the 
reasonableness  of  the  prices  given  to  the 
SSSGs.  The  respondent  noted  that  the 
FAR  authorizes  agencies  to  obtain 
"other  than  cost  or  pricing  data,"  which 
the  commenter  believes  is  sufficient  to 
verify  prices.  We  would  like  to  reiterate 
that  OPM  will  not  ask  for  different  data 
than  it  currently  requests  in  the  rate 
setting  process.  However,  the  kind  of 
data  that  we  ask  for  will  be  determined 
by  the  plan  with  regard  to^iow  it 
chooses  to  rate  its  SSSGs.  We  look  only 
at  data  directly  related  to  oxu- 
responsibility  under  the  FEHB  law  to 
evaluate  a  proposed  rate  in  order  to 
ensure  that  the  FEHBP  rates  accurately 
reflect  the  cost  of  benefits  provided. 
OPM  neither  requests  nor  desires 
information  that  is  irrelevant  to  this 
objective.  Further,  OPM  disagrees  with 
the  commenter  that  data  other  than  cost 
or  pricing  data  are  sufficient  to  verify 
prices. 

SSSGs 

One  conunenter  is  concerned  that  the 
legitimacy  of  a  loading  can  be  based  on 
non-SSSG  rating  practices.  The 
commenter  believes  that  this  is 
inconsistent  with  the  SSSG  concept.  As 
stated  in  the  OPM  Reconciliation 
Guidelines,  the  OPM  audit  staff  may 
examine  the  rates  and  benefit  loadings 
of  non-SSSG  groups.  The  purpose  of 
such  analysis  is  to  make  certain  that  the 
Federal  group  rates  are  fair  in  relation 
to  the  SSSG  rates.  As  one  example 
(given  in  the  guidelines),  if  an  SSSG  had 
a  special  benefit  not  included  in  the 
Federal  group  benefit  package,  OPM 
would  compare  what  die  plan  charged 
the  SSSG  with  what  it  charged  non- 
SSSG  groups  for  the  benefit.  Only  by 
examining  the  non-SSSG  groups  would 
we  be  able  to  determine  if  the  SSSG  had 
been  given  a  discount  to  its  overall  rates 
via  a  discount  to  the  special  loading.  We 
do,  however,  agree  with  the  commenter 
that  another  example  given  in  the 
guidelines  pertaining  to  late  payment 
loadings  is  not  a  good  example  to  justify 
the  principle  of  examining  non-SSSG 
groups.  We  will  remove  this  example 
fit>m  future  guideline  docvmients. 

Another  commenter  believes  that 
OPM  fails  to  consider  the  contract 
requirement  that  the  FEHB  rate  be 
reconciled  to  the  SSSG  rates  after  the 
contract  period  has  begun.  As  part  of  the 
reconciliation  process,  the  contractor 
must  provide  information  related  to  the 
rates  offered  to  the  five  groups  closest  in 
size  to  the  Federal  group.  The 
commenter  believes  that  requiring  cost 
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or  pricing  data  for  these  contracts  is 
entirely  inconsistent  with  the  purpose 
of  the  reconciliation  process. 

For  non-SSSGs,  OPM  simply  asks  the 
carriers  to  list  the  plans  they  did  not 
select  as  SSSGs.  However,  OPM  may  ask 
the  carrier  to  explain  why  it  did  not 
select  one  or  more  as  an  SSSG.  OPM  has 
stated  over  the  years  that  it  reserves  the 
right  to  examine  the  rate  development  of 
non-SSSG  groups.  OPM  looks  at  a 
carrier's  other  groups  only  if  all  the 
necessary  information  is  not  in  the 
SSSG.  For  example,  verifying  that  there 
is  no  group  closer  in  size  to  the  Federal 
group  than  thfe  plan's  chosen  SSSGs 
could  require  analysis  of  non-SSSG 
groups.  OPM  will  verify  such  things  as 
differences  in  loading  and  whether  the 
carrier  has  hidden  a  discount  in  a 
loading.  We  want  to  emphasize  that  the 
sole  purpose  of  such  analysis  is  to  make 
certain  that  the  Federal  group's  rates  are 
equivalent  to  the  SSSGs'  rates.  However, 
if  we  find  that  the  SSSG  is  not  closest 
in  size  or  if  an  SSSG  had  a  special 
benefit  (e.g.,  dental  l>enent)  not 
included  in  the  Federal  group  benefit 
package,  we  would  compare  what  the 
carrier  charged  the  SSSG  with  what  it 
charged  other  groups  for  this  benefit. 
The  purpose  would  be  to  verify  that  the 
SSSG  received  no  discount.  Carriers 
need  not  be  concerned  that  an  OPM 
review  of  a  non-SSSG  commercial  group 
makes  it  a  potential  SSSG.  We  would 
like  to  point  out,  though,  that  such 
comparisons  with  non-SSSGs  could 
work  to  the  carrier's  advantage  as  well 
as  to  its  disadvantage  if  a  non-SSSG  was 
not  given  a  discount. 

SSSGs/Regional  Rating  Areas 

One  of  the  commenters  noted  that  a 
carrier  may  have  to  select  an  SSSG  from 
an  entirely  different  area  within  a  State 
even  if  that  group  has  no  Federal 
employees  in  the  rating  area.  This 
concerned  the  commenter  since  the 
group  rates  in  one  regional  rating  area 
may  be  significantly  different  than  the 
rates  in  another  area.  The  commenter 
stated  that  it  is  unclear  how  OPM  would 
adjust  the  rates  of  an  SSSG  in  one  area 
to  measure  the  Federal  group  in  another 
area  and  suggests  that  OPM  limit  its 
SSSG  analysis  to  groups  within  a  single 
FEHBP  rating  area.  This  type  of 
situation  is  not  new  to  us.  In  such  cases, 
we  focus  on  whether  the  carrier  gave  the 
groups  a  discount  and  whether  it  is 
applying  the  rating  method  consistently. 
The  rating  method  or  benefit  structure 
may  be  entirely  different  and  is,  in  fact, 
irrelevant. 

SSSGs/Purchasing  Alliances 

One  commenter  suggested  that  OPM 
either  remove  the  limitation  on  the 


maximum  number  of  employees 
allowable  in  a  purchasing  alliance,  or 
increase  the  number  to  200,  because 
some  States  offer  voluntary  alliances  in 
which  the  State  may  also  dictate  the 
rates.  In  addition,  two  commenters 
believe  that  no  State  mandated 
purchasing  alliance  should  be  treated  as 
an  SSSG  because  the  alliances  are  not 
voluntary  and  are  usually  a  condition  of 
doing  business  in  the  State,  which 
distinguishes  them  from  the  carriers' 
normal  lines  of  business.  After 
considering  the  comments,  we  have 
adopted  the  suggestion  that  all  alliances 
be  excluded  from  consideration  as 
SSSGs  where  the  State  mandates  how 
the  rate  is  set. 

We  are  also  confirming  that  POS 
plans  whose  rate-setting  is  mandated  by 
the  State  may  be  excluded  from 
consideration  as  SSSGs.  However,  a 
POS  plan  whose  rate-setting  is  not  State- 
mandated  must  be  considered  as  an 
SSSG,  even  though  it  is  primarily 
experience  rated.  Usually  the  plan  uses 
ACR  and  should  not  be  excluded, 
regardless  of  the  portion  of  its  services 
provided  out  of  plan.  We  have  had 
comparable  experience  with  ACR  plans 
since  1988,  and  the  rate  setting  for  POS 
plans  with  a  large  percentage  of  out-of- 
plan  services  is  no  more  difficult  to 
accomplish  than  ACR.  As  we  have  said 
before,  experience  shows  that  we  have 
to  be  inclusive  in  considering  plans  as 
SSSGs.  OPM  has  always  recognized  that 
the  rating  method  for  the  Federal  group 
is  not  necessarily  the  same  as  its  SSSGs. 

OPM  received  a  few  plan-specific 
questions  about  SSSGs,  which  we  are 
reluctant  to  answer  without  more 
information.  We  will  answer  these  types 
of  questions  on  an  individual  basis  at 
the  time  of  the  rate  reconciliation. 

One  commenter  believes  that  the 
regulations  should  establish  audit 
standards  that  restrict  OPM's  Inspector 
General  (IG)  auditors  to  comparing  the 
prices  charged  to  the  SSSGs  and  to 
reviewing  the  information  necessary  to 
verify  that  the  SSSGs  are  appropriate. 
By  statute,  OPM's  Inspector  General 
operates  independently  of  OPM,  and 
OPM  is  not  authorized  to  regulate  to 
restrict  its  authority.  We  would  like  to 
point  out.  however,  that  the  IG  looks 
only  at  data  directly  related  to  OPM's 
responsibility  under  the  FEHB  law  to 
evaluate  a  proposed  rate  in  order  to 
ensure  that  the  rates  accurately  reflect 
the  cost  of  benefits  provided.  "The  kind 
of  data  that  the  auditors  would  look  at 
will  be  determined  by  the  plan  with 
respect  to  how  it  chooses  to  rate  its 
SSSGs. 


SSSGs/Multi-year  contracts 

One  commenter  believes  OPM  should 
not  be  allowed  to  isolate  a  specific  year 
in  a  multi-year  contract  to  determine 
that  a  discount  occurred.  Our  intent  is 
that  if  a  plan's  rates  are  affected  by  the 
length  of  time  the  group  signs  up  with 
the  plan,  then  we  simply  want  to  be  able 
to  capture  that  data.  If  the  rates  are 
affected,  then  we  have  to  make  our 
analysis  based  on  all  the  years  that 
affect  the  rate. 

A  commenter  asked  that  OPM  confirm 
its  understanding  that  if  the  aggregate 
revenues  on  a  per  member  per  month 
(PMPM)  basis  for  the  Federal  group  are 
equivalent  to  or  less  than  the 
corresponding  aggregate  revenues  for 
the  SSSG,  the  carrier  will  be  in 
compliance  with  its  community  rating 
requirements  with  respect  to  that  SSSG. 
OPM  confirms  that  under  this  scenario 
the  carrier  would  be  in  compliance  with 
its  community  rating  requirements. 

The  same  commenter  would  also  like 
clarification  of  OPM's  policy  with 
regard  to  multi-year  contracts  in  which 
the  group  has  the  option  of  renewing  the 
agreement  in  any  given  year  and  does 
not  renew.  OPM  considers  the  contracts 
to  be  single-year  agreements  if  the  group 
terminates  the  contract. 

Miscellaneous 

We  converted  FAR  clauses  52.229-6, 
Taxes — Foreign  Fixed-Price  Contracts. 
52.243-1,  Changes — Fixed  Price, 
52.245-2,  Government  Property  (Fixed- 
Price  Contracts),  52.249-2,  Termination 
for  Convenience  of  the  Government 
(Fixed-Price),  and  52.249-8,  Default 
(Fixed-Price  Supply  and  Service)  to 
FEHBAR  clauses  and  have  deleted 
language  that  does  not  apply  to 
negotiated  benefits  contracts. 

We  have  clarified  the  cost  principle  at 
1631.205-75(b)  pertaining  to  selling 
costs  to  provide  that  personnel  and 
related  travel  costs  are  allowable  for 
attendance  at  Open  Season  Health  Fairs 
and  other  similar  activities  where 
carriers  give  enroUees  information  about 
their  choices  among  health  plans.  Such 
events  are  not  limited  to  those 
sponsored  by  Government  agencies,  but 
may  be  sponsored  by  other  groups  as 
well. 

One  comment  concerned  1652.215- 
70(b)(l)(iii),  which  states  that  if  the 
contracting  officer  determines  that  a 
price  or  cost  reduction  should  be  made, 
the  carrier  may  not  raise  as  a  defense  the 
argument  that  the  contract  was  based  on 
an  agreement  about  the  total  cost  of  the 
contract  and  there  was  no  agreement 
about  the  cost  of  each  item  procured 
under  the  contract.  The  commenter 
states  that  community  rated  contracts 
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are  based  on  price,  not  cost,  analysis 
and  cites  FAR  15.803(c),  which  provides 
that  price  negotiation  does  not  require 
that  agreement  be  reached  on  every 
element  of  cost.  The  commenter 
believes,  therefore,  that  individual 
components  of  cost  should  not  be 
subject  to  revision  on  audit.  OPM 
classified  its  review  as  price  analysis 
pursuant  to  the  HMO  amendments 
because  it  had  been  working  with  a 
simplified  form  of  price  analysis  up  to 
that  point,  although  technically  even 
these  community  rated  contracts 
included  an  element  of  cost.  But,  after 
we  gained  some  experience  with  ACR 
(experience  rating),  we  began  to  look  not 
only  at  special  benefits  loadings,  but 
also  at  elements  of  the  basic  community 
rate,  such  as  demographic  factors.  Our 
approach  has  been  consistent  with  the 
FAR  definition  of  "price,"  which  states 
that  price  is  cost  plus  any  fee  or  profit 
applicable  to  the  contract  type.  For  the 
reasons  stated  earlier,  OPM  is  no  longer 
classifying  FEHB  contracts  as  market 
price,  and  OPM  will  collect  both  cost 
and  pricing  data.  The  new  regulations 
reflect  this  fact  by  clarifying  that 
community  rated  contracts  are  based  on 
a  combination  of  cost  and  price 
analysis.  FEHBAR  1652.216-70(b)(l)(iii) 
is  taken  verbatim  from  FAR  52.215- 
22(c)(l)(iii)  and  is  appropriate  when 
both  cost  and  pricing  data  are  required. 

The  same  commenter  took  exception 
to  the  requirement  in  1652.215- 
70(b)(2)(ii)(A),  which  restricts  a  carrier's 
right  to  claim  an  offset  to  an  audit 
finding  when  the  imderstated  data  was 
known  by  the  carrier  to  be  understated 
at  the  time  the  certificate  of  oirrent  cost 
or  pricing  data  was  signed.  The 
commenter  believes  this  provision  is 
inconsistent  with  FEHBAR  1652.215- 
70(b)(2)(i)(B)  which  allows  a  carrier  to 
revise  a  price  following  an  audit  finding 
if  it  proves  that  the  cost  or  pricing  data 
were  available  before  the  date  of 
agreement  on  the  price  of  the  contract 
and  that  the  data  were  not  submitted 
before  such  date.  We  would  like  to  point 
out  that  these  provisions  are  not 
inconsistent  with  the  FAR.  In  fact,  they 
are  repeated  verbatim  from  the  FAR 
Section  1652.215-70(b)(2)(ii)(A) 
prohibits  an  offiset  if  the  carrier 
deliberately  understated  the  data  at  the 
time  the  certificate  of  current  cost  or 
pricing  data  was  signed.  OPM  would 
not  allow  an  offset  under  these 
circumstances.  In  FEHBAR  1652.215- 
70(b)(2)(i)(B),  however,  the  carrier  is 
allowed  to  prove  that  the  data  were  not 
submitted  before  the  date  of  agreement 
on  the  price  because  of  a  mistake  on  its 
part.  OPM  would  allow  the  offset  if  the 


proof  offered  by  the  carrier  was  clear 
and  convincing. 

One  conmienter  suggested  that  OPM 
increase  the  threshold  for  preapproval 
of  subcontracts  to  $200,000  to  account 
for  inflation  since  the  FEHBAR  was  first 
published  in  1987.  OPM  has  decided 
not  to  increase  the  threshold  at  this 
time,  but  will  consider  doing  so  in  a 
future  amendment  to  the  FEHBAR. 

We  are  vtrithdrawing  our  proposal  to 
insert  FAR  52.222-25,  Affirmative 
Action  Compliance,  in  the  Matrix 
because  the  clause  is  a  preaward  clause 
that  is  intended  to  be  inserted  in 
solicitations.  FEHB  Program  contracts, 
by  law,  are  exempted  fi^om  competitive 
bidding  requirements,  and  OPM  uses 
alternative  methods  of  inviting  health 
benefits  carriers  to  apply  for 
participation  in  the  FEHB  Program. 

We  are  withdrawing  our  proposal  to 
add  a  requirement  in  1652.222-70, 
Notice  of  Significant  Events,  that 
carriers  should  inform  OPM  at  the  time 
of  a  novation  or  change  of  name,  rather 
than  after  the  novation  or  change  of 
name  occurs.  OPM  has  determined  that 
FEHBAR  1642.1204  and  1642.1205 
sufficiently  address  OPM's  cdhcems 
that  carriers  are  required  to  notify  OPM 
of  a  novation  and/or  a  change  of  name 
in  a  timely  manner. 

We  have  made  a  technical  correction 
to  1652.232-71(c)  that  was 
inadvertently  omitted  from  OPM's 
interim  regulation  of  April  20,  1992,  and 
published  as  a  final  rule  on  November 
16. 1992  (57  FR  53981].  That  is.  we  have 
removed  from  the  regulation  the 
reference  to  the  ability  of  underwriters 
to  make  drawdowns  from  carriers'  letter 
of  credit  (LOC)  accounts.  OPM 
guidelines  allow  a  carrier  to  delegate  its 
authority  to  make  drawdowns  from  its 
LOC  account  to  the  imderwriter  of  its 
plan. 

We  have  also  included  in  the  final 
regulations  minor  technical  and 
editorial  changes  and  minor  changes  to 
the  definitions  of  "Carrier"  and  "Hetdth 
benefits  plan"  to  more  closely  align 
them  with  the  definitions  contained  in 
the  National  Association  of  Insurance 
Commissioners  (NAIC)  guidelines. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  all  of  the  small  plan  FEHB 
Program  contracts  fall  below  the 
threshold  for  submitting  cost  or  pricing 
data. 


List  of  Subjects  in  48  CFR  Parts  1602, 
1603, 1604, 1615, 1616,  1629, 1631, 
1643, 1644, 1645, 1649, 1652,  and  1653 

Administrative  practice  and 
procedure,  Government  employees, 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

Office  of  Personnel  Management 
funes  B.  King, 
Director. 

Accordingly,  OPM  is  amending 
Chapter  16  of  Title  48,  Code  of  Federal 
Regulations,  as  follows: 

CHAPTER  16-OFRCE  OF 
PERSONNEL  MANAGEMENT 
FEDERAL  EMPLOYEES  HEALTH 
BENEFITS  ACQUISITION  REGULATION 

1.  The  authority  citation  for  48  CFR 
Parts  1602, 1603, 1604. 1615. 1616. 
1631. 1644. 1649.  1652.  and  1653 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  40  U.S.C.  486(c): 
48  CFR  1.301. 

PART  1602— OEHNmONS  OF  WORDS 
AND  TERMS 

2.  Section  1602.170-1  is  revised  to 
read  as  follows: 

1602.170-1    Carrier. 

Carrier  means  a  voluntary  association, 
corporation,  partnership,  or  other 
nongovernmental  organization  which  is 
lawftilly  engaged  in  providing, 
delivering,  paying  for,  or  reimbursing 
the  cost  of  health  care  services  under 
group  insiu-ance  policies  or  contracts, 
medical  or  hospital  service  agreements, 
membership  or  subscription  contracts, 
including  a  health  maintenance 
organization,  a  nonprofit  hospital  and 
health  service  corporation,  or  any  other 
entity  providing  a  plan  of  health 
insurance,  health  benefits  or  health 
services,  in  consideration  of  premiums 
or  other  periodic  charges  payable  to  the 
carrier. 

3.  In  §  1602.170-2,  paragraph  (a)  is 
revised  to  read  as  follows: 

1602.170-2    Community  rate. 

(a)  Community  rate  means  a  rate  of 
payment  based  on  a  ]>er  member  per 
month  capitation  rate  or  its  equivalent 
that  applies  to  a  combination  of  the 
subscriber  groups  for  a  comprehensive 
medical  p\an  carrier.  References  in  this 
subchapter  to  "a  combination  of  cost 
and  price  analysis"  relating  to  the 
applicabiUty  of  poHcy  and  contract 
clauses  refer  to  comprehensive  medical 
plan  carriers  using  community  rates. 
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4.  Sections  1602.170-10  through 
1602.170-12  are  redesignated  as 
§§  1602.170-12  through  1602.170-14 
respectively.  §§  1602.170-5  through 
1602.170-9  are  redesignated  as 
§§  1602.170-6  through  1602.170-10. 
new  §§  1602.170-5  and  1602^70-11  are 
added,  and  newly  redesignated 
§§  1602.170-9  and  1602.170-13  are 
revised  to  read  as  follows: 

1602.170-6    Cost  or  pricing  data 

(a)  Experience  rated  carriers.  Cost  or 
pricing  data  for  experience  rated  carriers 
includes  information  such  as  claims 
data;  actual  or  negotiated  benefits 
payments  made  to  providers  of  medical 
services  for  the  provision  of  health  care 
such  as  capitation  not  adjusted  for 
specific  groups,  per  dienis,  and 
[diagnostic  Rglated  Group  (DRG) 
payments;  cost  data;  utilization  data; 
and  administrative  expenses  and 
retentions. 

(b)  Community  rated  carriers.  Cost  or 
pricing  data  for  community  rated 
carriers  is  the  specialized  rating  data 
used  by  carriers  in  computing  a  rate  that 
is  appropriate  for  the  Federal  group  and 
the  similarly  sized  subscriber  groups 
(SSSGs).  Such  data  include,  but  are  not 
limited  to,  capitation  rates;  prescription 
drug,  hospital,  and  office  visit  benefits 
utilization  data;  trend  data;  actuarial 
data;  rating  methodologies  for  other 
groups;  standardized  presentation  of  the 
carrier's  rating  method  (age,  sex.  etc.) 
showing  that  the  factor  predicts 
utilization;  tiered  rates  information; 
"step-up"  factors  information; 
demographics  such  as  family  size; 
special  benefit  loading  capitations;  and 
adjustment  factors  for  capitation. 


1602.170-0    Health  benefits  plan. 

Health  benefits  plan  means  a  group 
insurance  policy,  contract,  medical  or 
hospital  service  agreement,  membership 
or  subscription  contract,  or  similar 
group  arrangements  provided  by  a 
carrier  for  the  purpose  of  providing, 
arranging  for,  delivering,  paying  for,  or 
reimbursing  any  of  the  costs  of  health 
care  services. 


1602.170-11    Negotiated  benefits 
contracts. 

Negotiated  benefits  contracts  are 
FEHBP  contracts  in  which  benefits 
provided  and  subscription  income  are 
based  on  either  community  rating  or 
experience  rating. 


1 602. 1 70-1 3    Similarly  sized  subscriber 
groups. 

(a)  Similarly  sized  subscriber  groups 
(SSSGs)  are  a  comprehensive  medical 
plan  carrier's  two  employer  groups  that: 

(1)  As  of  the  date  specified  by  0PM 
in  the  rate  instructions,  have  a 
subscriber  enrollment  closest  to  the 
FEHBP  subscriber  enrollment;  and, 

(2)  Use  any  rating  method  other  than 
retrospective  experience  rating;  and, 

(3)  Meet  the  criteria  specified  in  the 
rate  instructions  issued  by  OPM. 

(b)  Any  group  with  which  an  FEHB 
carrier  entere  into  an  agreement  to 
provide  health  care  services  is  a 
potential  SSSG  (including  separate  lines 
of  business,  government  entities,  groups 
that  have  multi-year  contracts,  and 
groups  having  point-of-service 
products). 

(c)  Exceptions  to  the  general  rule 
stated  in  paragraph  (b)  of  this  section 
are  (and  the  following  groups  must  be 
excluded  from  SSSG  consideration): 

(1)  Groups  the  carrier  rates  by  the 
method  of  retrospective  experience 
rating; 

(2)  Groups  consisting  of  the  carrier's 
own  emplpyees; 

(3)  Medicaid  groups.  Medicare 
groups,  and  groups  that  have  only  a 
stand  alone  benefit  (such  as  dental 
only); 

(4)  A  purchasing  alliance  whose  rate- 
setting  is  mandated  by  the  State  or  local 
government. 

(d)  OPM  shall  determine  the  FEHBP 
rate  by  selecting  the  lower  of  the  two 
rates  derived  by  using  rating  methods 
consistent  with  those  used  to  derive  the 
SSSG  rates. 

PART  1603— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

Subpart  1603.70  [Amended] 

5.  In  subpart  1603.70,  sections 
1603.701, 1603.702,  and  1603.703  are 
redesignated  as  sections  1603.7001, 
1603.7002,  and  1603.7003  respectively. 

PART  1604— ADMINISTRATIVE 
MATTERS 

1604.706    [Amended] 

6.  In  subpart  1604.7,  section  1604.705 
is  amended  by  removing  the  words 
"Audit — Negotiation,"  and  adding  in  its 
place  "Audit  &  Records — Negotiation." 

PART  1615— CONTRACTING  BY 
NEGOTIATION 

7.  Section  1615.802  is  revised  to  read 
as  follows: 


1615.802    Policy. 

Pricing  of  FEHB  contracts  is  governed 
by  5  U.S.C.  8902(i),  5  U.S.C.  8906,  and 
other  applicable  law.  FAR  subpart  15.8 
shall  be  implemented  by  applying  the 
policies  and  procedures — to  the  extent 
practicable — as  follows: 

(a)  For  both  experience  rated  and  ' 
community  rated  contracts  for  which 
the  FEHBP  premiums  for  the  contract 
term  will  be  less  than  $500,000,  OPM 
shall  not  require  the  carrier  to  provide 
cost  or  pricing  data  in  the  rate  proposal 
for  the  following  contract  term. 

(b)  Cost  analysis  shall  be  used  for 
contracts  where  premiums  and 
subscription  income  are  determined  on 
the  basis  of  experience  rating. 

(c)(1)  A  comoination  of  cost  and  price 
analysis  shall  be  used  for  contracts 
where  premiums  and  subscription 
income  are  based  on  community  rates. 
For  contracts  for  which  the  FEHBP 

[>remiums  for  the  contract  term  will  be 
ess  than  $500,000.  OPM  shall  not 
require  the  carrier  to  provide  cost  or 
pricing  data.  The  carrier  must  submit 
only  a  rate  proposal  and  abbreviated 
utilization  data  for  the  applicable 
contract  year.  OPM  will  evaluate  the 
proposed  rates  by  performing  a  basic 
reasonableness  test  on  the  information 
submitted.  Rates  failing  this  test  will  be 
subject  to  further  review. 

(2)  For  contracts  with  fewer  than 
1,500  enrollee  contracts  for  which  the 
FEHBP  premiums  for  the  contract  term 
will  be  $500,000  or  more,  OPM  shall 
require  the  carrier  to  submit  its  rate 
proposal,  utilization  data,  and  the 
certificate  of  accurate  cost  or  pricing 
data  required  in  1615.804-70.  In 
addition,  OPM  shall  require  the  carrier 
to  complete  the  proposed  rates  form 
containing  cost  and  pricing  data,  and 
the  Community  Rate  Questionnaire,  but 
shall  not  require  the  carrier  to  send 
these  docimients  to  OPM.  The  carrier 
shall  keep  the  documents  on  file  for 
periodic  auditor  and  actuarial  review  in 
accordance  with  1652.204-70.  OPM 
shall  perform  a  basic  reasonableness  test 
on  the  data  submitted.  Rates  that  do  not 
pass  this  test  shall  be  subject  to  further 
OPM  review. 

(3)  For  contracts  with  1,500  or  more 
enrollee  contracts  for  which  the  FEHBP 
premiums  for  the  contract  term  will  be 
at  least  $500,000.  OPM  shall  require  the 
carrier  to  provide  the  data  and 
methodology  used  to  determine  the 
FEHBP  rates.  OPM  shall  also  require  the 
data  and  methodology  used  to 
determine  the  rates  for  the  carrier's 
similarly  sized  subscriber  groups.  The 
carrier  shall  provide  cost  or  pricing  data 
required  by  OPM  in  its  rate  instructions 
for  the  applicable  contract  period.  OPM 
shall  evaluate  the  data  to  ensure  that  the 


rate  is  reasonable  and  consistent  with 
the  requirements  in  this  chapter.  If 
necessary,  OPM  may  require  the  carrier 
to  provide  additional  dociunentation. 

(4)  Contracts  shall  be  subject  to  a 
downward  price  adjustment  if  OPM 
determines  that  the  Federal  group  was 
charged  more  than  it  would  have  been 
charged  using  a  methodology  consistent 
with  that  used  for  the  SSSGs.  Such 
adjustments  shall  be  based  on  the  lower 
of  the  two  rates  determined  by  using  the 
methodology  (including  discounts)  the 
Carrier  used  for  the  two  SSSGs. 

(5)  FEHBP  community  rated  carriers 
shall  comply  with  SSSG  criteria 
provided  by  OPM  in  the  rate 
instructions  for  the  applicable  contract 
period. 

(d)  The  application  of  FAR 
15.802(b)(2)  should  not  be  construed  to 
prohibit  the  consideration  of  preceding 
year  surpluses  or  deficits  in  carrier-held 
reserves  in  the  rate  adjustments  for 
subsequent  year  renewals  of  contracts 
based,  in  whole  or  in  part,  on  cost 
analysis. 

8.  Section  1615.804-70  is  revised  to 
read  as  follows: 

1 61 5.804-70    Certificate  of  cost  or  pricing 
data  for  community  rated  carriers. 

The  contracting  officer  shall  require  a 
carrier  with  a  contract  meeting  the 
requirements  in  1615.802(c)(2)  or 
1615.802(c)(3)  to  execute  the  Certificate 
of  Acciuate  Cost  or  Pricing  Data 
contained  in  this  section.  A  carrier  with 
a  contract  meeting  the  requirements  in 
1615.802(c)(2)  shall  complete  the 
Certificate  and  keep  it  on  file  at  the 
carrier's  place  of  business  in  accordance 
with  1652.204-70.  A  carrier  with  a 
contract  meeting  the  requirements  in 
1615.802(c)(3)  shall  submit  the 
Certificate  to  OPM  along  vtrith  its  rate 
reconciliation,  which  is  submitted 
during  the  first  quarter  of  the  applicable 
contract  year. 

Certificate  of  Accurate  Cost  or  Pricing  Data 
for  Connnimity  Rated  Carriers 

This  is  to  certify  that,  to  the  best  of  my 
knowledge  and  belief:  (1)  The  cost  or  pricing 
data  submitted  (or,  if  not  submitted, 
maintained  and  identified  by  the  carrier  as 
supporting  documentation)  to  the 
Contracting  Officer  or  the  Contracting 
Officer's  representative  or  designee,  in 

support  of  the •  FEHBP  rates  were 

developed  in  accordance  with  the 
requirements  of  48  CFR  Chapter  16  and  the 
FEHBP  contract  and  are  accurate,  complete, 
and  ctirrent  as  of  the  date  this  certificate  is 
executed;  and  (2)  the  methodology  used  to 
determine  the  FEHBP  rates  is  consistent  with 
the  methodology  used  to  determine  the  rates 
for  the  carrier's  Similarly  Sized  Subscriber 
Groups. 

Firm: 

Name:    


Signature: 

Date  of  Execution:  

*  Insert  the  year  for  which  the  rates  apply. 
Normally,  this  will  be  the  year  for  which  the 
rates  are  being  reconciled. 
(End  of  Certificate) 

161 5.804-7    [Removed  and  reserved] 

9.  Section  1615.804-71  is  removed 
and  reserved. 

10.  Section  1615.804-72  is  revised  to 
read  as  follows: 

1615.804-72    Rate  reduction  for  defective 
pricing  or  defective  cost  or  pricing  data. 

The  clause  set  forth  in  section 
1652.215-70  shall  be  inserted  in  FEHBP 
contracts  for  $500,000  or  more  that  are 
based  on  a  combination  of  cost  and 
price  analysis  (community  rated). 

11.  Paragraph  (a)  of  section  1615.805- 
70  is  revised  to  read  as  follows: 

1615.805-70    Carrier  investment  of  FEHB 
funds. 

(a)  This  paragraph  does  not  apply  to 
contracts  based  on  a  combination  of  cost 
and  price  analysis  (community  rated). 


PART  1616— TYPES  OF  CONTRACTS 

12.  Section  1616.102,  is  revised  to 
read  as  follows: 

1616.102    PoNcies. 

All  FEHBP  contracts  shall  be 
negotiated  benefits  contracts. 

Subpart  1616.2    [Ramoved] 

13.  Subpart  1616.2  is  removed  and 
subpart  1616.70  is  added  to  read  as 
follows: 

Subpart  1616.70— Megotiated  Benefits 
Contracts 

1616.7001  Clause— contracts  based  on  s 
combination  of  cost  and  price  analysis 
(community  rated). 

The  clause  at  section  1652.216-70 
shall  be  inserted  in  all  FEHBP  contracts 
based  on  a  combination  of  cost  and 
price  analysis  (community  rated). 

1616.7002  Clause— contracts  based  on 
cost  analysis  (experience  rated). 

The  clause  at  section  1652.216-71 
shall  be  inserted  in  all  FEHBP  contracts 
based  on  cost  analysis  (experience 
rated). 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

14.  In  Subchapter  E,  part  1629  is 
added  to  read  as  follows: 

PART  1629— TAXES 

Sulipart  1629.4— Contract  Clauses 

1629.402    Foreign  contracts. 


Authority:  5  U.S.C  8913;  40  U.S.C  486(c); 
48  CFR  1.301, 

Sut>part  1629.4 — Contract  Clauses 

1629.402    Foreign  contracts. 

The  clause  set  forth  in  section 
1652.229-70  shall  be  inserted  in  all 
FEHBP  contracts  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico.  *— 

PART  1631— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

15.  In  subpart  1631. 2r  section 
1631.205-75,  paragraph  (b),  is  revised  to 
read  as  follows: 

1631.206-75    Sailing  costs. 

(b)  Selling  costs  are  allowable  costs  to 
FEHBP  contracts  to  the  extent  that  they 
are  necessary  for  conducting  annual 
contract  negotiations  writh  the 
Government  and  for  liaison  activities 
necessary  for  ongoing  contract 
administration.  Personnel  and  related 
travel  costs  are  allowable  for  attendance 
at  Open  Season  Health  fairs  and  other 
similar  activities  at  which  carriers  give 
enrollees  information  about  their 
choices  among  health  plans  (but  see 
FAR  31.205-1  "Public  relations  and 
advertising  costs",  and  The  Federal 
Employees  Health  Benefits  Handbook 
for  Personnel  and  Payroll  Offices, 
Subchapter  S2-3(f)  "Contit)lling 
contacts  between  employees  and 
carriere"). 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

16.  In  Subchapter  G,  part  1643  is 
added  to  read  as  follows: 

PART  1643-CONTRACT 
MOOIHCATION8 

Subpart  1643.2— Changes 

1643.205-70    Contract  clause. 

Authority:  5  U.S.C.  8913;  40  U.S.C  466(c): 
48  CFR  1.301. 

Subpart  1643.2— Changaa 


1643.206-70    Contract  < 

The  clause  set  forth  in  section 
1652.243-70  shall  be  inserted  in  all 
FEHB  Program  contracts. 

PART  1644— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

17.  In  Subpart  1644.1,  section 
1644.170  is  revised  to  read  as  follows: 

1644.170    Policy  for  FEHBP  subcontracting 
consent. 

For  all  experience  rated  FEHBP 
contracts,  advance  approval  shall  be 


47576  Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  September  10.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  September  10.  1997  /  Rules  and  Regulations  47577 


required  on  subcontracts  or 
modifications  to  subcontracts  when  the 
amount  charged  against  the  FEHBP 
contract  exceeds  $100,000  and  is  at  least 
25  percent  of  the  total  cost  of  the 
subcontract. 

18.  In  Subpart  1644.2,  section 
1644.270  is  revised  to  read  as  follows: 

1644.270    FEHBP  contract  clause. 

The  clause  set  forth  at  section 
1652.244-70  shall  be  inserted  in  all 
experience  rated  FEHBP  contracts. 

19.  Part  1645  is  added  to  read  as 
follows: 

PART  1645— GOVERNMENT 
PROPERTY 

Subpart  1645.3— ProvMing  Equipment 

1645.303-70    Contract  clause. 

Authority:  5  U.S.C.  8913;  40  U.S.C  486(c): 
48  C3TI  1.301. 

Subpart  1645.3— Providing  Equipment 

1645.303-70    Contract  clauae. 

The  clause  set  forth  in  section 
1652.245-70  shall  be  inserted  in  all 
FEHB  Program  contracts. 

PART  1649— TERMINATION  OF 
CONTRACTS 

20.  In  subpart  1649.1,  sections 
1649.101-71  and  1649.101-72  are 
added  to  read  as  follows: 

1 649. 101-71     FEHBP  termination  for 
convenience  clause. 

The  clause  set  forth  in  1652.249-71 
shall  be  inserted  in  all  FEHBP  contracts. 

1 64S.  1 01  -72    FEHBP  termination  for 
default  clause. 

The  clause  set  forth  in  1652.249-72 
shall  be  inserted  in  all  FEHBP  contracts. 

SUBCHAPTER  H— CLAUSES  AND 
FORMS 

PART  1652— CONTRACT  CLAUSES 

21.  In  part  1652.  section  1652.000  is 
revised  to  read  as  follows: 


1662.000    Applicable  claut 

The  clauses  of  FAR  subpart  52.2  shall 
be  applicable  to  FEHBP  contracts  as 
specified  in  the  FEHBAR  Clause  Matrix 
in  subpart  1652.3. 
Section  and  Clause  Title 

52.202-1     Definitions. 

52.203-3    Gratuities. 

52.203-5    Covenant  Against  Contingent 

Fees. 
52.203-7    Anti-iCickback  Procedures. 
52.203-12     Limitation  on  Payments  to 

Influence  Certain  Federal  Transactions. 


52.259-6     Protecting  the  Government's 

Interest  When  Subcontracting  With 

Contractors  Debarred,  Suspended,  or 

Proposed  for  Debarment. 
52.215-2    Audit  and  Records — Negotiation. 
52.215-22     Price  Reduction  for  Defective 

Cost  or  Pricing  Data. 
52.215-24    Subcontractor  Cost  or  Pricing 

Data. 
52.215-27    Termination  of  Defined  Benefit 

Pension  Plans. 
52.215-30    Facilities  Capital  Cost  of  Money. 
52.215-31     Waiver  of  Facilities  Capital  Cost 

of  Money. 
52.215-39    Reversion  or  Adjustment  of 

Plans  for  Postretiremen!  Benefits  Other 

Than  Pensions  (PRB). 
52.219-8    Utilization  of  Small.  Small 

Disadvantaged  and  Women-Owned 

Small  Business  Concerns. 
52.222-1     Notice  to  the  Government  of 

Labor  Disputes. 
52.222-3    Convict  Labor. 
52.222-4    Contract  Work  Hours  and  Safety 

Standards  Act — Overtime 

Compensation — General. 
52.222-21    Certification  of  Nonsegregated 

Facilities. 
52.222-26    Equal  Opportimity. 
52.222-28    Equal  Opportunity  Preaward 

Clearance  of  Subcontracts. 
52.222-29    Notification  of  Visa  Denial. 
52.222-35    Affirmative  Action  for  Special 

Disabled  and  Vietnam  Era  Veterans. 
52.222-36    Affirmative  Action  for 

Handicapped  Workers. 
52.222-37    Employment  Reports  on  Special 

Disabled  Veterans  and  Veterans  of  the 

Vietnam  Era. 
52.223-2    Qean  Air  and  Water. 
52.223-6    Drug-Free  Workplace. 
52.227-1     Authorization  and  Consent. 
52.227-2    Notice  and  Assistance  Regarding 

Patent  and  Copyright  Infringement. 
52.229-3    Federal,  SUte^nd  Local  Taxes. 
52.229-4     Federal,  State,  and  Local  Taxes 

(Noncompetitive  Contract). 
52.229-5    Taxes — Contracts  Performed  in 

U.S.  Possessions  or  Puerto  Rico. 
52.230-2    Cost  Accounting  Standards. 
52.230-3    Disclosure  and  Consistency  of 

Cost  Accounting  Practices. 
52.230-5    Administration  of  Cost 

Accounting  Standards. 
52.232-8    Discounts  for  Prompt  Payment. 
52.232-17    Interest. 
52.232-23    Assignment  of  Qaims. 
52.232-33     Mandatory  Information  For 

Electronic  Funds  Transfer  Payment. 
52.233-1     Disputes. 

52.242-1    Notice  of  Intent  to  Disallow  Costs. 
52.242-3    Penalties  for  Unallowable  Costs. 
52.242-13    Bankruptcy. 
52.244-5    Competition  in  Subcontracting. 
52.244-6    Subcontracts  for  Commercial 

Items  and  Commercial  Components. 
52.246-25    Limitation  of  Liability — Services. 
52.247-63    Preference  for  U.S.-Flag  Air 

Carriers. 
52.251-1    Government  Supply  Sources. 
52.232-2    Qauses  Incorporated  by 

Refierence. 
52.252-4    Alterations  in  Contract 
52.252-6    Authorized  Deviations  in  Clauses. 

22.  In  subpart  1652.2,  section 
1652.203-70  is  amended  by  removing 


the  reference  "1603.703"  and  adding  in 
its  place  "1603.7003."  sectionS 
1652.204-70  and  1652.215-70  are 
revised,  section  1652.204-72  is 
amended  by  adding  a  date  in  the  clause 
title. 

1652.204-70    Contractor  records  retention. 

As  prescribed  in  1604.705,  the 
following  clause  shall  be  inserted  in  all 
FEHBP  contracts. 
Contractor  Records  Retention  (Jan  1998) 

Notwithstanding  the  provisions  of  section 
5.7  (FAR  52.21 5-2(f))  "Audit  and  Records- 
Negotiation,"  the  Carrier  shall  retain  and 
make  available  all  records  applicable  to  a 
contract  term  that  supfwrt  the  annual 
statement  of  operations  and,  for  contracts 
that  exceed  the  threshold  at  FAR  15.804- 
2(a)(1).  the  rate  submission  for  that  contract 
term  for  a  period  of  5  years  after  the  end  of 
the  contract  term  to  which  the  records  relate, 
except  that  enrollee  and/or  patient  claim 
records  shall  be  maintained  for  3  years  after 
the  end  of  the  contract  term  to  which  the 
claim  records  relate. 
(End  of  Clause) 


#1652.204-72    Rling  Health  Benefit 
Claims/Court  of  Disputed  aaims 


Filing  Health  Benefit  Qaims/Court  Review  of 
Disputed  Claims  (Mar  1995) 


1 652.21 5-70    Rate  Reduction  for  Defective 
Pricing  or  Defective  Cost  or  Pricing  Data. 

As  prescribed  in  1615.804-72.  the 
following  clause  shall  be  inserted  in 
FEHBP  contracts  exceeding  the 
threshold  at  FAR  15.804-2(a)(l)  that  are 
based  on  a  combination  of  cost  and 
price  analysis  (community  rated): 

Rate  Reduction  for  Defective  Pricing  or 
Defective  Cost  or  Pricing  Data  (]an  1998) 

(a)  If  any  rate  established  in  connection 
with  this  contract  was  increased  because  (1) 
the  Carrier  submitted,  or  Icept  in  its  files  in 
support  of  the  FEHBP  rate,  cost  or  pricing 
data  that  were  not  complete,  acciuate,  or 
current  as  certified  in  the  Certificate  of 
Accurate  Cost  or  Pricing  Data  (FEHBAR 
1615.804-70);  (2)  the  Carrier  submitted,  or 
kept  in  its  files  in  support  of  the  FEHBP  rate, 
cost  or  pricing  data  that  were  not  accurate  fis 
represented  in  the  rate  proposal  documents; 
(3)  the  Carrier  developed  FEHBP  rates  with 
a  rating  methodology  and  structure 
inconsistent  with  tnat  used  to  develop  rates 
for  similarly  sized  subscriber  groups  (see 
FEHBAR  1602.170-13)  as  certified  in  the 
Certificate  of  Accurate  Cost  or  Pricing  Data 
for  Community  l^ted  Carriers:  or  (4)  the 
Carrier  submitted  or,  or  kept  in  its  files  in 
support  of  the  FEHBP  rate,  data  or 
information  of  any  description  that  were  not 
complete,  accurate,  and  current — then,  the 
rate  shall  be  reduced  in  the  amount  by  which 
the  price  was  increased  because  of  the 
defective  data  or  information. 

(b)(1)  If  the  Contracting  Officer  determines 
under  paragraph  (a)  of  this  clause  that  a  price 


or  cost  reduction  should  be  made,  the  Carrier 
agrees  not  to  raise  the  following  matters  as 
a  defense: 

(i)  The  Carrier  was  a  sole  source  supplier 
or  otherwise  was  in  a  su{>erior  bargaining 
position  and  thus  the  price  of  the  contract 
would  not  have  been  modified  even  if 
accurate,  complete,  and  current  cost  or 
pricing  data  had  been  submitted  or 
maintained  and  identified. 

(ii)  The  Contracting  Officer  should  have 
known  that  the  cost  or  pricing  data  in  issue 
were  defective  even  though  the  Carrier  took 
no  affirmative  action  to  bring  the  character  of 
the  data  to  the  attention  of  the  Contracting 
Officer. 

(iii)  The  contract  was  based  on  an 
agreement  about  the  total  cost  of  the  contract 
and  there  was  no  agreement  about  the  cost 
of  each  item  procured  under  the  contract. 

(iv)  The  Cairrier  did  not  submit  or  keep  in 
its  files  a  Certificate  of  Current  Cost  or 
Pricing  Data. 

(2)(i)  Except  as  prohibited  by  subdivision 
(b)(2)(ii)  of  this  clause,  an  offset  in  an  amount 
determined  appropriate  by  the  Contracting 
Officer  based  upon  the  facts  shall  be  allowed 
against  the  amount  of  a  contract  price 
reduction  if — 

(A)  The  Carrier  certifies  to  the  Contracting 
Officer  that,  to  the  best  of  the  Carrier's 
knowledge  and  belief,  the  Carrier  is  entitled 
to  the  offset  in  the  amount  requested;  and 

(B)  The  Carrier  proves  that  the  cost  or 
pricing  data  were  available  before  the  date  of 
agreement  on  the  price  of  the  contract  (or 
price  of  the  modification)  and  that  the  data 
were  not  submitted  before  such  date. 

(ii)  An  of^t  shall  not  be  allowed  if— 

(A)  The  understated  data  was  known  by 
the  Carrier  to  be  understated  when  the 
Certificate  of  Current  Cost  or  Pricing  Data 
was  signed;  or 

(B)  The  Government  proves  that  the  facts 
demonstrate  that  the  contract  price  would 
not  have  increased  in  the  amount  to  be  offset 
even  if  the  available  data  had  been  submitted 
before  the  date  of  agreement  on  price. 

(c)  When  the  ConU^cting  Officer 
determines  that  the  rates  shall  be  reduced 
and  the  Government  is  thereby  entitled  to  a 
refund,  the  Carrier  shall  be  liable  to  and  shall 
pay  the  FEHB  Fund  at  the  time  the 
overpayment  is  repaid — 

(1)  Simple  interest  on  the  amount  of  the 
overpayment  from  the  date  the  overpayment 
was  paid  from  the  FEHB  Fund  to  the  Carrier 
until  the  date  the  overcharge  is  liquidated.  In 
calculating  the  amount  of  interest  due,  the 
quarterly  rate  determinations  by  the 
Secretary  of  the  Treasury  under  the  authority 
of  26  U.S.C  6621(a)(2)  applicable  to  the 
periods  the  overcharge  was  retained  by  the 
Carrier  shall  be  used;  and, 

(2)  A  penalty  equal  to  the  amount  of 
overpayment,  if  the  Carrier  knowingly 
submitted  cost  or  pricing  data  whidh  was 
incomplete,  inaccurate,  or  noncurrent 
(End  of  Clause) 

23.  Section  1652.215-71  is  amended 
by  removing  "(Jan  1991)"  firom  the  title 
Investment  Income  and  adding  in  its 
place  "(Jan  1998)"  and  by  revising 
paragraph  (f)  to  read  as  follows: 


1652.215-71    inveatment  Income. 

(f)  The  Carrier  shall  credit  the  Special 
Reserve  for  income  due  in  accordance  with 
this  clause.  All  lost  investment  income 
payable  shall  bear  simple  interest  at  the 
quarterly  rate  determined  by  the  Secretary  of 
the  Treasury  under  the  authority  of  26  U.S.C. 
6621(a)(2)  applicable  to  the  periods  in  which 
the  amount  becomes  due.  as  provided  in 
paragraphs  (d)  and  (e)  of  this  clause. 
•         •         *         •         • 

24.  Section  1652.216-70  is  ^vised  to 
read  as  follows: 


1652.216-70 
adjustment 


Accounting  and  price 


As  prescribed  in  section  1616.7001. 
the  fallowing  clause  shall  be  inserted  in 
all  FEHBP  contracts  based  on  a 
combination  of  cost  and  price  analysis 
(community  rated). 

Accounting  and  Price  Adjustment  (JAN  1998) 

(a)  Annual  Accounting  Statement.  The 
Carrier,  not  later  than  90  days  after  the  end 
of  each  contract  period,  shall  furnish  to  OPM 
for  that  contract  period  an  accounting  of  its 
operations  under  the  contract.  The 
accounting  shall  be  in  the  form  prescribed  by 
OPM. 

(b)  Adjustment.  (1)  This  contract  is 
community  rated  as  defined  in  FEHBAR 
1602.170-2. 

(2)  The  subscription  rates  agreed  to  in  this 
coatract  shall  be  equivalent  to  the 
subscription  rates  given  to  the  carrier's 
similarly  sized  subscriber  groups  (SSSGs)  as 
defined  in  FEHBAR  1602.170-13. 

(3)  If.  at  the  time  of  the  rate  reconciliation, 
the  subscription  rates  are  found  to  be  lower 
than  the  equivalent  rates  for  the  lower  of  the 
two  SSSGs.  the  carrier  may  include  an 
adjustment  to  the  Federal  group's  rates  for 
the  next  contract  period. 

(4)  If.  at  the  time  of  the  rate  reconciliation, 
the  subscription  rates  are  found  to  be  higher 
than  the  equivalent  rates  for  the  lower  of  the 
two  SSSGs,  the  Carrier  shall  reimburse  the 
Fund,  for  example,  by  reducing  the  FEHB 
rates  for  the  next  contract  term  to  reflect  the 
difference  between  the  estimated  rates  and 
the  rates  which  are  derived  using  the 
methodology  of  the  lower  rated  SSSG. 

(5)  No  upward  adjustment  in  the  rate 
established  for  this  contract  will  be  allowed 
or  considered  by  the  Government  or  will  be 
made  by  the  Carrier  in  this  or  in  any  other 
contract  period  on  the  basis  of  actual  costs 
incurred,  actual  benefits  provided,  or  actual 
size  or  composition  of  the  FEHBP  group 
during  this  contract  p)eriod. 

(6)  In  the  event  this  contract  is  not 
renewed,  neither  the  Government  nor  the 
Carrier  shall  be  entitled  to  any  adjustment  or 
claim  for  the  diSierence  between  the 
subscription  rates  prior  to  rate  reconciliation 
and  the  actual  subscription  rates. 

(End  of  Clause) 

25.  In  section  1652.216-71.  the 
introductory  sentence  is  revised  to  read 
as  follows: 


1652.216-71    Accounting  and  Allowat>le 
Cost 

As  prescribed  in  section  1616.7002, 
the  following  clause  shall  be  inserted  in 
all  FEHBP  contracts  based  on  cost 
analysis  (experience  rated). 

26.  Section  1652.229-70  is  added  to 
read  as  follows: 

1652.229-70    Taxes— Foreign  Negotiated 
benefita  contraeta. 

As  prescribed  in  section  1629.402,  the 
following  clause  shall  be  inserted  in  all 
FEHBP  contracts  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico: 

Taxes — Foreign  Negotiated  Benefits  Contracts 
(Jan  1098) 

(a)  To  the  extent  that  this  contract  provides 
for  performing  services  outside  the  United 
States,  its  possessions,  and  Puerto  Rico,  this 
clause  applies  in  lieu  of  any  Federal,  State, 
and  local  taxes  clause  of  the  contract 

(b)  "Contract  date,"  as  used  in  this  clause, 
means  the  effiective  date  of  this  contract  ac 
modification. 

"Country  concerned,"  as  used  in  this 
clause,  means  any  country,  other  than  the 
United  States,  its  possessions,  and  Puerto 
Rico,  in  which  expenditures  under  this 
contract  are  made. 

"Tax"  and  "taxes,"  as  used  in  this  clause, 
include  fees  and  charges  for  doing  business 
that  are  levied  by  the  government  of  the 
country  concerned  or  by  its  political 
subdivisions. 

"All  applicable  taxes  and  duties."  as  used 
in  this  clause,  means  all  taxes  and  duties,  in 
effect  on  the  contract  date,  that  the  taxing 
authority  is  imposing  and  collecting  on  the 
transactions  covered  by  this  contract, 
pursuant  to  written  ruling  or  regulation  in 
effect  on  the  contract  date. 

"After-imposed  tax,"  as  used  in  this  clause, 
means  any  new  or  increased  tax  or  duty,  or 
tax  that  was  exempted  or  excluded  on  the 
contract  date  but  whose  exemption  was  later 
revoked  or  reduced  during  the  contract 
period,  other  than  excepted  tax,  on  the 
transactions  covered  by  this  contract  that  the 
Carrier  is  required  to  pay  or  bear  as  the  result 
of  legislative,  judicial,  or  administrative 
action  taking  effect  after  the  contract  date. 

"After-relieved  tax,"  as  used  in  this  clause, 
means  any  amount  of  tax  or  duty,  other  than 
an  excepted  tax,  that  would  otherwise  have 
been  payable  on  the  transactions  covered  by 
this  contract,  but  which  the  Carrier  is  not 
required  to  pay  or  bear,  or  for  which  the 
Carrier  obtains  a  refund,  as  the  result  of 
legislative,  judicial,  or  administrative  action 
taking  eff<ect  after  the  contract  date. 

"Excepted  tax,"  as  used  in  this  clause, 
means  social  security  or  other  employment 
taxes,  net  income  and  franchise  taxes,  excess 
profits  taxes,  capital  stock  taxes, 
transportation  taxes,  unemployment 
compensation  taxes,  and  property  taxes. 
"Excepted  tax"  does  not  include  gross 
income  taxes  levied  on  or  measured  by  sales 
or  receipts  from  sales  covered  by  this 
contract,  or  any  tax  assessed  on  the  Carrier's 
possession  of.  interest  in,  or  use  of  property, 
title  to  which  is  in  the  U.S.  Government 
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•     (c)  Unless  otherwise  provided  in  this 
contract,  the  contract  price  includes  all 
applicable  taxes  and  duties,  except  taxes  and 
duties  that  the  Government  of  the  United 
States  and  the  government  of  the  country 
concerned  have  agreed  shall  not  be 
applicable  to  expenditures  in  such  country 
by  or  on  behalf  of  the  United  States. 

(d)  The  contract  price  shall  be  increased  by 
the  amount  of  any  after-imposed  tax  or  of  any 
tax  or  duty  specifically  excluded  from  the 
contract  price  by  a  provision  of  this  contract 
that  the  Carrier  is  required  to  pay  or  bear, 
including  any  interest  or  penalty,  if  the 
Carrier  states  in  writing  that  the  contract 
price  does  not  include  any  contingency  for 
such  tax  and  if  liability  for  such  tax,  interest, 
or  penalty  was  not  incurred  through  the 
Carrier's  fault,  negligence,  or  failure  to  follow 
instructions  of  the  Contracting  Officer  or  to 
comply  with  the  provisions  of  paragraph  (i) 
below. 

(e)  The  contract  price  shall  be  decreased  by 
the  amount  of  any  after-relieved  tax, 
including  any  interest  or  penalty.  The 
Government  of  the  United  States  shall  he 
entitled  to  interest  received  by  the  Carrier 
incident  to  a  refund  of  taxes  to  the  extent  that 
such  interest  was  earned  after  the  Carrier  was 
paid  by  the  Government  of  the  United  States 
for  such  taxes.  The  Government  of  the  United 
States  shall  be  entitled  to  repayment  of  any 
{lenalty  refunded  to  the  Carrier  to  the  extent 
that  the  penalty  was  paid  by  the  Government. 

(f)  The  contract  price  shall  be  decreased  by  ♦ 
the  amount  of  any  tax  or  duty,  other  than  an 
excepted  tax,  that  was  included  in  the 
contract  and  that  the  Carrier  is  required  to 
pay  or  bear,  or  does  not  obtain  a  refund  of, 
through  the  Carrier's  fault,  negligence,  or 
foilure  to  follow  instructions  of  the 
Contracting  Officer  or  to  comply  with  the 
provisions  of  paragraph  (i)  below. 

(g)  No  adjustment  shall  be  made  in  the 
contract  price  under  this  clause  unless  the 
amount  of  the  adjustment  exceeds  S250. 

Ch)  If  the  Carrier  obtains  a  reduction  in  tax 
liability  under  the  United  States  Internal 
Revenue  Code  (Title  26,  U.S.  Code)  because 
of  the  payment  of  any  tax  or  duty  that  either 
was  included  in  the  contract  price  or  was  the 
basis  of  an  increase  in  the  contract  price,  the 
amount  of  the  reduction  shall  be  paid  or 
credited  to  the  Government  of  the  United 
States  as  the  Contracting  Officer  directs. 

(i)  The  Carrier  shall  take  all  reasonable 
action  to  obtain  exemption  from  or  refund  of 
any  taxes  or  duties,  including  interest  or 
penalty,  from  which  the  United  States 
Government,  the  Carrier,  any  subcontractor, 
or  the  transactions  covered  by  this  contract 
are  exempt  under  the  laws  of  the  country 
concerned  or  its  political  subdivisions  or 
which  the  governments  of  the  United  States 
and  of  the  country  concerned  have  agreed 
shall  not  be  applicable  to  expenditures  in 
such  country  by  or  on  behalf  of  the  United 
States. 

(j)  The  Carrier  shall  promptly  notify  the 
Contracting  Officer  of  all  matters  relating  to 
taxes  or  duties  that  reasonably  may  be 
expected  to  result  in  either  an  increase  or 
decrease  in  the  contract  price  and  shall  take 
appropriate  action  as  the  Contracting  Officer 
directs.  The  contract  price  shall  be  equitably 
adjusted  to  cover  the  costs  of  action  taken  by 


the  Carrier  at  the  direction  of  the  Contracting 
Officer,  including  any  interest,  penalty,  and 
reasonable  attorneys'  fees. 
(End  of  clause) 

27.  Section  1652.232-70  is  amended 
by  adding  a  date  in  the  clause  title  to 
read  as  follows: 

1062.232-70    Payment*— community  rated 
contracts. 


Payments  (Jan  1989) 

***** 

28.  In  section  1652.232-71,  paragraph 
(c)  is  amended  by  removing  "and/or 
underwriter"  and  the  clause  title  is 
amended  by  adding  a  date  to  read  as 
follows: 

1662.232-71    Paynwnts— exparienca  rated 
contracts. 

***** 

Payments  (May  1992) 

***** 

29.  Section  1652.243-70  is  added  to 
read  as  follows: 

1662.243-70    Changes— Nagotiatad 
banaflts  contracts. 

As  prescribed  in  section  1643.205-70, 
the  following  clause  shall  be  inserted  in 
all  FEHBP  contracts. 

Changes 
1998) 


-Negotiated  Benefits  Contracts  (Jan 


(a)  The  Contracting  Officer  may  at  any 
time,  by  written  order,  and  without  notice  to 
the  sureties,  if  any,  make  changes  within  the 
general  scope  of  this  contract  in  any  one  or 
more  of  the  following: 

(1)  Description  of  services  to  be  performed. 

(2)  Time  of  performance  (i.e.,  hours  of  the 
day,  days  of  the  week,  etc.). 

(3)  Place  of  performance  of  the  services. 

(b)  If  any  such  change  causes  an  increase 
or  decrease  in  the  cost  of,  or  the  time 
required  for,  performance  of  any  part  of  the 
work  under  this  contract,  whether  or  not 
changed  by  the  order,  the  Contracting  Officer 
shall  make  an  equitable  adjustment  in  the 
contract  price,  the  delivery  schedule,  or  both, 
and  shall  modify  the  contract. 

(c)  The  Carrier  must  assert  its  right  to  an 
adjustment  under  this  clause  within  30  days 
from  the  date  of  receipt  of  the  written  order. 
However,  if  the  Contracting  Officer  decides 
that  the  facts  justify  it,  the  Contracting 
Officer  may  receive  and  act  upon  a  proposal 
submitted  before  final  {>ayment  of  the 
contract. 

(d)  Failure  to  agree  to  any  adjustment  shall 
be  a  dispute  under  the  Disputes  clause. 
However,  nothing  in  this  clause  shall  excuse 
the  Carrier  frtim  proceediog  with  the  contract 
as  changed. 

(End  of  clause) 

30.  Section  1652.244-70  is  amended 
by  revising  the  introductory  paragraph, 
clause  date,  and  paragraph  (a)  of  the 
clause  to  read  as  follows: 


1652.244-70    SuiKontracts. 

As  prescribed  by  1644.270,  the 
following  clause  shall  be  inserted  in  all 
FEHBP  contracts  based  on  cost  analysis 
(experience  rated): 
Subcontracts  (Jan  1998) 

(a)  The  Carrier  shall  notify  the  Contracting 
Officer  reasonably  in  advance  of  entering  into 
any  subcontract,  or  any  subcontract 
modification,  or  as  otherwise  specified  by 
this  contract,  if  both  the  amount  of  the 
subcontract  or  modification  charged  to  the 
FEHB  Program  exceeds  $100,000  and  is  at 
least  25  percent  of  the  total  cost  of  the 
subcontract. 
•   •   •   *   * 

31.  Section  1652.245-70  is  added  to 
read  as  follows: 

1662.246-70    Oovammant  property 
(negotiated  benefits  contracts). 

As  prescribed  in  section  1645.303-70, 
the  following  clause  shall  be  inserted  in 
all  FEHBP  contracts. 

Government  Property  (Negotiated  Benefits 
Contracts)  (Jan  1998) 

(a)  Government-furnished  property.  (1)  The 
Government  shall  deliver  to  the  Carrier,  for 
use  in  connection  with  and  under  the  terms 
of  this  contract,  the  Govemment-fumished 
property  described  in  this  contract  together 
with  any  related  data  and  information  that 
the  Carrier  may  request  and  is  reasonably 
required  for  the  intended  use  of  the  property 
(hereinafter  referred  to  as  "Govenunent- 
fumished  property"). 

(2)  The  delivery  or  performance  dates  for 
this  contract  are  based  up>on  the  expectation 
that  Govemment-fumished  property  suitable 
for  use  (except  for  projjerty  furnished  "as-is") 
will  be  delivered  to  the  Carrier  at  the  times 
stated  in  this  contract  or,  if  not  so  stated,  in 
sufficient  time  to  enable  the  Carrier  to  meet 
the  contract's  performance  dates. 

(3)  If  Govemment-fumished  property  is 
received  by  the  Carrier  in  a  condition  not 
suitable  for  the  intended  use.  the  Carrier 
shall,  upon  receipt  of  it,  notify  the 
Contracting  Officer,  detailing  the  facts,  and. 
as  directed  by  the  Contracting  Officer  and  at 
Govenmient  expense,  either  repair,  modify, 
return,  or  otherwise  dispose  of  the  proper^. 
After  completing  the  directed  action  and 
upon  written  request  of  the  Carrier,  the 
Contracting  Officer  shall  make  an  equitable 
adjustment  as  provided  in  paragraph  (h)  of 
this  clause. 

(b)  Changes  in  Government-furnished 
property.  (1)  The  Contracting  Officer  may,  by 
written  notice,  (i)  decrease  the  Govemment- 
fumished  property  provided  or  to  be 
provided  under  this  contract,  or  (ii) 
substitute  other  Govemment-fumished 
property  for  the  property  to  be  provided  by 
the  Government,  or  to  be  acquired  by  the 
Carrier  for  the  Govemment.  under  this 
contract.  The  Carrier  shall  promptly  take 
such  action  as  the  Contracting  Officer  may 
direct  regarding  the  removal,  shipment,  or 
disposal  of  the  property  covered  by  such 
notice. 

(2)  Upon  the  Carrier's  written  request,  the 
Contracting  Officer  shall  make  an  equitable 


adjustment  to  the  contract  in  accordance 
with  paragraph  (h)  of  this  clause,  if  the 
Govemment  has  agreed  in  this  contract  to 
make  the  property  available  for  performing 
this  contract  and  there  is  any — 

(i)  Decrease  or  substitution  in  this  property 
pursuant  to  sub]>aragraph  (b)(1)  above;  or 

(ii)  Withdrawal  of  authority  to  use  this 
property,  if  provided  under  any  other 
contract  or  lease. 

(c)  Title  in  Government  property.  (l)  The 
Govemment  shall  retain  title  to  all 
Govemment-fumished  projjerty. 

(2)  All  Govemment-fumished  projjerty  and 
all  property  acquired  by  the  Carrier,  title  to 
which  vests  in  the  Govemment  under  this 
paragraph  (collectively  referred  to  as 
"Govemment  property"),  are  subject  to  the 
provisions  of  this  clause.  Title  to  Govemment 
property  shall  not  be  affected  by  its 
incorporation  into  or  attachment  to  any 
property  not  owned  by  the  Govemment,  nor 
shall  Govemment  property  become  a  fixture 
or  lose  its  identity  as  j)ersonal  property  by 
being  attached  to  any  real  property. 

(d)  Use  of  Govemment  property.  The 
Govemment  property  shall  be  used  only  for 
performing  this  contract,  unless  otherwise 
provided  in  this  contract  or  approved  by  the 
Contracting  Officer. 

(e)  Property  administration.  (1)  The  Carrier 
shall  be  resp>onsible  and  accountable  for  all 
Govemment  property  provided  under  this 
contract  and  shall  comply  with  Federal 
Acquisition  Regulation  (FAR)  subpart  45.S, 
as  in  effect  on  the  date  of  this  contract 

(2)  The  Carrier  shall  establish  and  maintain 
a  program  for  the  use,  maintenance,  repair, 
protection,  and  preservation  of  Govenunent 
property  in  accordance  with  sound  industrial 
practice  and  the  applicable  provisions  of 
subpart  45.5  of  the  FAR 

(3)  if  damage  occurs  to  Govemment 
property,  the  risk  of  which  has  been  assumed 
by  the  Govemment  under  this  contract,  the 
Govemment  shall  replace  the  items  or  the 
Carrier  shall  make  such  repairs  as  the 
Govenunent  directs.  However,  if  the  Carrier 
cannot  effect  such  repairs  within  the  time 
required,  the  Carrier  shall  dispose  of  the 
property  as  directed  by  the  Contracting 
Officer.  When  any  property  for  which  the 
Govemment  is  responsible  is  replaced  or 
repaired,  the  Contracting  Officer  shall  make 
an  equitable  adjustment  in  accordance  with 
paragraph  (h)  of  this  clause. 

(4)  The  Carrier  represents  that  the  contract 
price  does  not  include  any  amount  for  repairs 
or  replacement  for  which  the  Govemment  is 
responsible.  Repair  or  replacement  of 
property  for  which  the  Carrier  is  responsible 
shall  be  accomplished  by  the  Carrier  at  its 
own  expense. 

(0  Access.  The  Govemment  and  all  its 
designees  shall  have  access  at  all  reasonable 
times  to  the  premises  in  which  any 
Govemment  property  is  located  for  the 
purpose  of  inspeicting  the  Govemment 
property. 

(g)  Risk  of  loss.  Unless  otherwise  provided 
in  this  contract,  the  Carrier  assumes  the  risk 
of,  and  shall  be  responsible  for,  any  loss  or 
destruction  of,  or  damage  to,  Govemment 
property  upon  its  delivery  to  the  Carrier. 
However,  the  Carrier  is  not  responsible  for 
reasonable  wear  and  tear  to  Govemment 


property  or  ftjr  Govemment  property 
properly  consumed  in  performing  this 
contract. 

(h)  Equitable  adjustment  When  this  clause 
specifies  an  equitable  adjustment,  it  shall  be 
made  to  any  affected  contract  provision  in 
accordance  with  the  procedures  of  the 
Changes  clause.  When  appropriate,  the 
Contracting  Officer  may  initiate  an  equitable 
adjustment  in  favor  of  the  Govemment.  The 
right  to  an  equitable  adjustment  shall  be  the 
Carrier's  exclusive  remedy.  The  Govemment 
shall  not  he  liable  to  suit  for  breach  of 
contract  for — 

(1)  Any  delay  in  delivery  of  Govemment- 
fumished  property; 

(2)  Delivery  of  Govemment-fumished 
property  in  a  condition  not  suitable  for  its 
intended  use; 

(3)  A  decrease  in  or  substitution  of 
Govemment-fumished  property;  or 

(4)  Failure  to  repair  or  replace  Govenunent 
property  for  which  the  Govemment  is 
responsible. 

(i)  Final  accounting  and  disposition  of 
Govemment  property.  Upon  completing  this 
contract,  or  at  such  earlier  dates  as  may  be 
fixed  by  the  Contracting  Officer,  the  Carrier 
shall  submit,  in  a  form  acceptable  to  the 
Contracting  Officer,  inventory  schedules 
covering  all  items  of  Govemment  property 
(including  any  resulting  scrap)  not  consume^ 
in  performing  this  contract  or  delivered  to 
the  Govemment.  The  Carrier  shall  prepare  for 
shipment,  deliver  f.o.b.  origin,  or  disp>ose  of 
the  Govemment  property  as  may  be  directed 
or  authorized  by  the  Contracting  Officer.  The 
net  proceeds  of  any  such  disposal  shall  be 
credited  to  the  contract  price  or  shall  be  paid 
to  the  Govemment  as  the  Contracting  Officer 
directs. 

(j)  Abandonment  and  restoration  of 
Carrier's  premises.  Unless  otherwise 
provided  herein,  the  Govemment — 

(1)  May  abandon  any  Govemment  property 
in  place,  at  which  time  all  obligations  of  the 
Govemment  regarding  such  abandoned 
property  shall  cease;  and 

(2)  Has  no  obligation  to  restore  or 
rehabilitate  the  Carrier's  premises  under  any 
circumstances  (e.g.,  abandonment, 
disposition  upon  completion  of  need,  or 
upon  contract  completion).  However,  if  the 
Govemment-fumished  property  is 
withdrawn  or  is  unsuitable  for  the  intended 
use,  or  if  other  Govemment  property  is 
substituted,  then  the  equitable  adjustment 
under  paragraph  (h)  of  this  clause  may 
properly  include  restoration  or  rehabilitation 
costs. 

(k)  Communications.  All  communications 
under  this  clause  shall  be  in  writing. 

(1)  Overseas  contracts.  If  this  contract  is  to 
be  performed  outside  of  the  United  States  of 
America,  its  territories,  or  possessions,  the 
words  "Govemment"  and  "Govenunent- 
fumished"  (wherever  they  appear  in  this 
clause)  shall  be  constmed  as  "United  States 
Govemment"  and  "United  States 
Govenunent-fumished",  respectively. 
(End  of  clause] 

32.  In  Subpart  1652.2,  new  sections 
1652.249-71  and  1652.249-72  are 
added  to  read  as  follows: 


1652.249-71    FEHBP  termination  for 
convanlanca  of  ttte  government- 
negotiated  benefits  contracts. 

As  prescribed  in  section  1649.101-71, 
the  foUowii^  clause  shall  be  inserted  in 
all  FEHBP  contracts. 

FEHBP  Termination  for  Convenience  of  the 
Govemment — Negotiated  Benefits  Contracts 
(Jan  1998) 

(a)  The  Govemment  may  terminate 
performance  of  work  under  this  contract  in 
whole  or.  fix)m  time  to  time,  in  part  if  the 
Contracting  Officer  determines  that  a 
termination  is  in  the  Government's  interest 
The  Contracting  Officer  shall  terminate  by 
delivering  to  the  Carrier  a  Notice  of 
Termination  specifying  the  extent  of 
terminating  and  the  e^ctive  date. 

(b)  After  receipt  of  a  Notice  of  Termination, 
and  except  as  directed  by  the  Contracting 
Officer,  the  Carrier  shall  immediately 
proceed  with  the  following  obligations, 
regardless  of  any  delay  in  determining  or 
adjusting  any  amounts  due  under  this  clause: 

(1)  Stop  work  as  specified  in  the  notice. 

(2)  Place  no  further  subcontracts  except  as 
necessary  to  complete  the  continued  portion 
of  the  contract. 

(3)  Terminate  all  subcontracts  to  the  extent 
they  relate  to  the  work  terminated. 

(4)  Assign  to  the  Govemment,  as  directed 
by  the  Contracting  Officer,  all  right,  title,  and 
interest  of  the  Carrier  under  the  subcontracts 
terminated,  in  which  case  the  Govemment 
shall  have  the  right  to  settle  or-  to  pay  any 
termination  settlement  proposal  arising  out 
of  those  terminations. 

(5)  With  aiif>roval  or  ratification  to  the 
extent  required  by  the  Contracting  Officer, 
settle  all  outstanding  liabilities  and 
termination  settlement  prop>osals  arising  frvm 
the  termination  of  subcontracts;  the  approval 
or  ratification  will  be  final  for  purposes  of 
this  clause. 

(6)  As  directed  by  the  Contracting  Officer, 
deliver  to  the  Govemment  any  data,  reports, 
or  studies  that,  if  the  contract  had  been 
completed,  would  he  required  to  he 
fiunished  to  the  Govemment. 

(7)  Complete  performance  of  the  work  not 
terminated. 

(c)  After  termination,  the  Carrier  shall 
submit  a  final  termination  settlement 
proposal  to  the  Contracting  Officer  in  the 
form  and  with  the  certification  prescribed  by 
the  Contracting  Officer.  The  Carrier  shall 
submit  the  proposal  promptly,  but  no  later 
than  1  year  from  the  effective  date  of 
termination,  unless  extended  in  writing  by 
the  Contracting  Officer  upon  written  request 
of  the  Carrier  within  this  1-year  pieriod. 
However,  if  the  Contracting  Officer 
determines  that  the  facts  justify  it,  a 
termination  settlement  proposal  may  be 
received  and  acted  on  after  1  year  or  any 
extension.  If  the  Carrier  tails  to  submit  the 
proposal  within  the  time  allowed,  the 
Contracting  Officer  may  determine,  on  the 
t>asis  of  information  available,  the  amount  if 
any,  due  the  Carrier  because  of  the 
termination  and  shall  pay  the  amount 
determined. 

(d)  Subject  to  p>aragraph  (c)  of  this  clause, 
the  Carrier  and  the  Contracting  Officer  may 
agree  upon  the  whole  or  any  part  of  the 
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amount  to  be  paid  or  remaining  to  be  paid 
because  of  the  termination.  The  amount  may 
include  a  reasonable  allowance  for  profit  on 
work  done.  However,  the  agreed  amount, 
whether  under  this  paragraph  (d)  or 
paragraph  (e)  of  this  clause,  exclusive  of  costs 
shown  in  subparagraph  (e)(3)  of  this  clause, 
may  not  exceed  the  total  contract  price  as 
reduced  by  (1)  the  amount  of  payments 
previously  made  and  (2)  the  contract  price  of 
work  not  terminated.  The  contract  shall  be 
modified,  and  the  Carrier  paid  the  agreed 
amount.  Paragraph  (e)  of  this  clause  shall  not 
limit,  restrict,  or  affect  the  amount  that  may 
be  agreed  upon  to  be  paid  under  this 
paragraph. 

(e)  If  the  Carrier  and  the  Contracting 
Officer  fail  to  agree  on  the  whole  amount  to 
be  paid  because  of  the  termination  of  work, 
the  Contracting  Officer  shall  pay  the  Carrier 
the  amounts  determined  by  the  Contracting 
Officer  as  follows,  but  without  duplication  of 
any  amounts  agreed  on  under  paragraph  (d) 
above: 

(1)  The  contract  price  for  completed 
services  accepted  by  the  Government  not 
previously  paid  for. 

(2)  The  total  of— 

(i)  The  costs  incurred  in  the  p>erformance 
of  the  work  terminated,  including  initial 
costs  and  preparatory  expense  allocable 
thereto,  but  excluding  any  costs  attributable 
to  services  paid  or  to  be  paid  under 
paragraph  (e)(1)  of  this  clause: 

(ii)  The  cost  pf  settling  and  paying 
termination  settlement  profrasals  under 
terminated  subcontracts  that  are  properly 
chargeable  to  the  terminated  pc^tion  of  the 
contract  if  not  included  in  subdivision 
(e)(2)(i)  of  this  clause;  and 

(iii)  A  sum,  as  profit  on  subdivision 
(e)(2)(i)  of  this  clause,  determined  by  the 
Contracting  Officer  under  49.202  of  the 
Federal  Acquisition  Regulation,  in  effect  on 
the  date  of  this  contract,  to  be  foir  and 
reasonable. 

(3)  The  reasonable  costs  of  settlement  of 
the  work  terminated,  including — 

(i)  Accounting,  legal,  clerical,  and  other 
expenses  reasonably  necessary  for  the 
preparation  of  termination  settlement 
proposals  and  supporting  data: 

(ii)  The  termination  and  settlement  of 
subcontracts  (excluding  the  amounts  of  such 
settlements):  and 

(f)  The  cost  principles  and  procedures  of 
part  31  of  the  Federal  Acquisition  Regulation, 
in  effect  on  the  date  of  this  contract,  shall 
govern  all  costs  claimed,  agreed  to,  or 
determined  under  this  clause. 

(g)  The  Carrier  shall  have  the  right  of 
appeal,  under  the  Disputes  clause,  from  any 
determination  made  by  the  Contracting 
Officer  under  paragraph  (c),  (e).  or  (i)  of  this 
clause,  except  that  if  the  Carrier  failed  to 
submit  the  termination  settlement  proposal 
or  request  for  equitable  adjustment  within 
the  time  provided  in  paragraph  (c)  or  (i). 
respectively,  and  failed  to  request  a  time 
extension,  there  is  no  right  of  ap{>eal. 

(h)  In  arriving  at  the  amount  due  the 
Carrier  under  this  clause,  there  shall  be 
deducted — 


(1)  All  unliquidated  advance  or  other 
payments  to  the  Carrier  under  the  terminated 
portion  of  this  contract: 

(2)  Any  claim  which  the  Government  has 
against  the  Carrier  under  this  contract;  and 

(i)  If  the  termination  is  partial,  the  Carrier 
may  file  a  proposal  with  the  Contracting 
Officer  for  an  equitable  adjustment  of  the 
price(s)  of  the  continued  portion  of  the 
contract.  The  Contracting  Officer  shall  make 
any  equitable  adjustment  agreed  upon.  Any 
proposal  by  the  Carrier  for  an  equitable 
adjustment  under  this  clause  shall  be 
requested  within  90  days  from  the  effective 
date  of  termination  unless  extended  in 
writing  by  the  Contracting  Officer. 

(j)(l)  The  Government  may.  under  the 
terms  and  conditions  it  prescribes,  make 
partial  payments  and  payments  against  costs 
incurred  by  the  Carrier  for  the  terminated 
jjortion  of  the  contract,  if  the  Contracting 
Officer  believes  the  total  of  these  payments 
will  not  exceed  the  amount  to  which  the 
Carrier  will  be  entitled. 

(2)  If  the  total  payments  exceed  the  amount 
finally  determined  to  be  due,  the  Carrier  shall 
repay  the  excess  to  the  Government  up)on 
demand,  together  with  interest  computed  at 
the  rate  established  by  the  Secretary  of  the 
Treasury  under  50  U.S.C.  App.  1215(b)(2). 
Interest  shall  be  computed  for  the  fteriod 
from  the  date  the  excess  payment  is  received 
by  the  Carrier  to  the  date  the  excess  is  repaid. 

(k)  Unless  otherwise  provided  in  this 
contract  or  by  statute,  the  Carrier  shall 
maintain  all  records  and  documents  relating 
to  the  terminated  portion  of  this  contract  for 
3  years  after  final  settlement.  This  includes 
all  books  and  other  evidence  bearing  on  the 
Carrier's  costs  and  expenses  under  this 
contract.  The  Carrier  shall  make  these 
records  and  documents  available  to  the 
Government,  at  the  Carrier's  office,  at  all 
reasonable  times,  without  any  direct  charge. 
If  approved  by  the  Contracting  Officer, 
photographs,  microphotographs,  or  other 
authentic  reproductions  may  be  maintained 
instead  of  original  records  and  documents. 
(End  of  clause) 

1652.249-72    FEHBP  tannination  for 
default — rtegoUsted  benefits  contracts. 

As  prescribed  in  §  1649.101-72.  the 
following  clause  shall  be  inserted  in  all 
FEHBP  contracts. 

FEHBP  Termination  for  Default — Negotiated 
Benefits  Contracts  ()an  1998) 

(a)  (1)  The  Covenunent  may.  subject  to 
paragraphs  (c)  and  (d)  below,  by  written 
notice  of  default  to  the  Carrier,  terminate  this 
contract  in  whole  or  in  part  if  the  Carrier  fails 
to— 

(i)  Perform  the  services  within  the  time 
specified  in  this  contract  or  any  extension; 

(ii)  Make  progress,  so  as  to  endanger 
performance  of  this  contract  (but  see 
subparagraph  (a)(2)  below);  or 

(iii)  Perform  any  of  the  other  provisions  of 
this  contract  (but  see  subparagraph  (a)(2) 
below). 

(2)  The  Government's  right  to  terminate 
this  contract  under  subdivisions  (l)(ii)  and 
(l)(iii)  above,  may  be  exercised  if  the  Carrier 


does  not  cure  such  failure  within  10  days  (or 
more  if  authorized  in  writing  by  the 
Contracting  Officer)  after  receipt  of  the  notice 
from  the  Contracting  Officer  specifying  the 
failure. 

(b)  If  the  Government  terminates  this 
contract  in  whole  or  in  part,  it  may  acquire, 
under  the  terms  and  in  the  manner  the 
Contracting  Officer  considers  appropriate, 
supplies  or  service  similar  to  those 
terminated,  and  the  Carrier  will  be  liable  to 
the  Government  for  any  excess  costs  for  those 
supplies  or  services.  However,  the  Carrier 
shall  continue  the  work  not  terminated. 

(c)  Except  for  defaults  of  subcontractors  at 
any  tier,  the  Carrier  shall  not  be  liable  for  any 
excess  costs  if  the  failure  to  perform  the 
contract  arises  from  causes  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Carrier.  Examples  of  such  causes  include 
(1)  acts  of  God  or  of  the  public  enemy.  (2) 
acts  of  the  Goverrunent  in  either  its  sovereign 
or  contractual  capacity,  (3)  fires,  (4)  floods. 
(5)  epidemics.  (6)  quarantine  restrictions,  (7) 
strikes,  (8)  freight  embargoes,  and  (9) 
unusually  severe  weather.  In  each  instance 
the  failure  to  perform  must  be  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Carrier. 

(d)  If  the  failure  to  perform  is  caused  by  the 
default  of  a  subcontractor  at  any  tier,  and  if 
the  cause  of  the  default  is  beyond  the  control 
of  both  the  Carrier  and  subcontractor,  and 
without  the  feult  or  negligence  of  either,  the 
Carrier  shall  not  be  liable  for  any  excess  costs 
for  failure  to  perform,  unless  the 
subcontracted  supplies  or  services  were 
obtainable  from  other  sources  in  sufficient 
time  for  the  Carrier  to  meet  the  required 
delivery  schedule. 

(e)  If  this  contract  is  terminated  for  default, 
the  Government  may  require  the  Carrier  to 
transfer  title  and  deliver  to  the  Govenmient. 
as  directed  by  the  Contracting  Officer,  any 
completed  or  partially  completed 
information  and  contract  rights  that  the 
Carrier  has  specifically  produced  or  acquired 
for  the  terminated  portion  of  this  contract. 

(f)  If,  after  termination,  it  is  determined 
that  the  Carrier  was  not  in  default,  or  that  the 
defeult  was  excusable,  the  rights  and 
obligations  of  the  parties  shall  be  the  same 
as  if  the  termination  had  been  issued  for  the 
convenience  of  the  Government. 

(g)  The  rights  and  remedies  of  the 
Government  in  this  clause  are  in  addition  to 
any  other  rights  and  remedies  provided  by 
law  or  under  this  contract. 

(End  of  clause) 

Subpart  1652.3— FEHBP  Clause  Matrix 

33.  In  subpart  1652.3,  §  1652.370 
paragraph  (a)  is  amended  by  removing 
the  words  "established  catalog  or 
market  price"  in  the  first  sentence  and 
adding  in  its  place  the  words  "a 
combination  of  cost  and  price  analysis;" 
and  by  revising  the  FEHBP  Clause 
Matrix  to  read  as  follows: 

1S5Z370    Use  of  ttte  matrix. 


FEHBP  Clause  Matrix 


Clause  No. 


FAR  52.202-1 
FAR  52.203-3 
FAR  52.203-5 

FAR  52.203-7 
FAR  52.203-12 

1652.203-70  ... 

1652.204-70  ... 

1652.204-71  ... 
1652.204-72  ... 

FAR  52.209-6  . 


FAR  52.215-2 


FAR  52.215-22 


FAR  52.215-24 
FAR  52.21 5-27 
FAR  52.215-30 
FAR  52.215-31 


FAR  52.215-39 


FAR  52.215-70 


1652.215-71  . 
1652.216-70  . 

1652.216-71  . 

FAR  52.219-8 

FAR  52.222-1 

FAR  52.222-3 
FAR  52.222-4 


FAR  52.222-21 

FAR  52.222-26 
FAR  52.222-28 

FAR  52.222-29 
FAR  52.222-35 


Text  reference 


FAR  2.2  

FAR  3.202  ... 
FAR  3.404(c) 

FAR  3.502-3 
FAR  3.808  ... 


1603.703 

1604.705 

1604.7001  .... 
1604.7101  .... 

FAR  9.409(b) 


FAR  15.105-2(b) 
FAR  15.804-8(8) 


FAR  15.804-8(c) 
FAR  15.804-8(e) 


FAR  15.904(a) 
FAR  15.904(b) 


FAR  15.804-8(f) 


1615.804-72 


1615.805-71 
1616.7001  ..„ 


1616.7002 


FAR  19.708(a) 


FAR  22.10^-5(8) 


FAR  22.202  .... 
FAR  22.305(a) 


FAR  22.810(a)(1) 


FAR  22.810(a) 
FAR  22.810(g) 


FAR  22.810(h)  .. 
FAR  22.1308(8) 


TltJe 


Definitions 

Gratuities  „... 

Covenant  Against  Contin- 
gent Fees. 

Anti-Kickback  Procedures 

Limitation  on  Payments  to 
Influence  Certain  Fed- 
eral Transactions. 

Misleading,  Deceptive,  or 
Unfair  Advertising. 

Contractor  Records  Re- 
tention. 

Coordination  of  Benefits  „ 

Filing  Health  Benefit 
Claims/Court  Review  of 
Disputed  Claims. 

Protecting  the  Govern- 
ment's Interest  When 
Sutxx>ntracting  With 
Contractors  Debarred, 
Suspended,  or  Pro- 
posed for  Debarment 

Audit  &  Records — Nego- 
tiations. 

Price  Reduction  for  De- 
fective Cost  or  Pricing 
Data. 

Sutxxmtractor  Cost  or 
Pricing  Data. 

Terminatkxi  of  Defined 
Benefit  Pension  Plans. 

Facilities  Capital  Cost  of 
Money. 

Waiver  of  Facilities  Cap- 
ital Cost  of  Money. 

Reverskm  or  Adjustment 
of  F>lans  for  Post  Re- 
tirement Benefits  Other 
Than  Pensions  (PRB). 

Rate  Reduction  for  Defec- 
tive Pricing  or  Defective 
Cost  or  Pricing  Data. 

Investment  Income 

Accounting  and  Price  Ad- 
justment. 

Accounting  and  Allowat)te 
Cost. 

Utitizatkxi  of  Small,  Small 
Disadvantaged  and 
Women-Owned  SmaH 
Business  Concerns. 

Notice  to  the  Govemment 
of  Labor  Disputes. 

Convk:t  Labor  

Contract  Work  Hours  and 
Safety  Standards  Act- 
Overtime  Compensa- 
tion— Qef)eral. 

Certification  of  Nonseg- 
regated  Facilities. 

Equal  Opportunity 

Equal  Op|X>rtunlty 
Preaward  Clearance  of 
SutxxKitracts. 
Notification  of  Visa  Denial 
Affirmative  Actton  for 
Special  DIsjibled  and 
Vietnam  Era  Veterans. 


Use  status 


M 
M 
M 

M 
M 


M 
M 

M 

M 


M 


M 


M 


M 


M 


M 


M 


M 


M 
M 

M 

M 


M 

M 
M 


M 

M 

M 


Use  with  ex- 
perience 
rated  con- 
tracts 


T 
T 

T 
T 
T 
T 
T 


Use  with 
community 
rated  con- 
tracts 
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Clause  No. 


FAR  52.222-36 
FAR  52.222-37 

1652.222-70  ... 

FAR  52.223-2 
FAR  52.223-6 
1652.224-70  ... 
FAR  52.227-1 

FAR  52.227-2  . 

FAR  52.229-3  , 
FAR  52.229-4  . 

FAR  52.229-5  . 

1652229-70 

FAR  52.230-2  . 
FAR  52.230-3- 

FAR  52.230-6  . 

FAR  52.232-8  . 

FAR  52.232-17 
FAR  52.232-23 
FAR  52.232-33 

1652232-70  .... 

1652.323-71  .... 

1652232-72  .... 

1652232-73  .... 

FAR  52.23^-1  . 
FAR  52242-1   . 

FAR  52.242-3  . 

FAR  52  242-13 
1652243-70  .... 

FARS2244-5  . 

FAR  52244-6  . 

1652244-70  .... 
1652245-70  .... 


Text  reference 


FAR  22.1408(a) 
FAR  22.1308(b) 

1622.103-70 


FAR  23.106(b)  .... 
FAR  23.505(b)  .... 

1624.104 

FAR  27.201-2(3) 

FAR  27202-2  .... 


FAR  29.401-3  

FAR  29.401-4  

FAR  29.401-6  

FEHBAR  1629.402  . 

FAR  30.201-4(a)(1) 
FAR  30.201-4(b)(1) 

FAR  30.201-4(d)(1) 
FAR  32.111(C)(1)  .... 


FAR  32.617(a)  Modification:  1632.617 

FAR  32.806(a)(1) 

FAR  32.1103(a)&(c)  


1632.171 


1632.172 


1632.772 

1632.806-70 

FAR  33215  . 
FAR  42.802  . 


FAR  42.709-6 


FAR  42.903  . 
1643.205-70 


FAR  44204(e) 
FAR  44.403  .... 


1644.270 

FAR  1645.303-70 


TWe 


Affirmative  Action  for 
Handicapped  Workers. 

Employment  Reports  on 
Speoal  Disability  Veter- 
ans of  the  Vietnam  Era. 

r^ice  of  Significant 
Events. 

Clean  Air  and  Water 

Drug-Free  Workplace  

Confidentiality  of  Records 

Authorizatkxi  and  Corv 
sent. 

Notk:e  and  Assistance 
Regarding  Patent  and 
Copyright  Infringement. 

Federal,  State  and  Local 
Taxes. 

Federal.  State  and  Local 
Taxes  (Noncompetrtive 
Contract). 

Taxes — Contracts  Per- 
formed in  U.S.  Posses- 
sions or  Puerto  Rico. 

Taxes — Foreign  Nego- 
tiated Benefits  Corv 
tracts. 

Cost  Accounting  Starxj- 
ards. 

Disclosure  and  Consist- 
ency of  Cost  Account- 
ing Practices. 

Administratkxi  of  Cost  Ac- 
counting Standards. 

Discounts  for  Prompt 
Payment. 

Interest 

Assignment  of  Claims  

Mandatory  Information  for 
Electronic  Funds  Trans- 
fer Payment. 

Payments — Contracts 
Without  Letter  of  Credit 
Payment  Arrangements. 

Payments — Contracts 
With  Letter  of  Credit 
Payment  Arrangements. 

Non-Commingling  of 
FEHBP  Funds. 

Approval  for  Assignment 
of  Claims. 

Disputes 

(Notice  of  Intent  to  Dis- 
allow Costs. 

Penalties  for  UnaNowat>le 
Costs. 

Bankruptcy 

Ctianges — Negotiated 
Benefits  Contracts. 

Competiton  in  Sub- 
contracting. 

Sut)Contracts  for  Conv 
mercial  Items  and 
Commercial  Compo- 
nents. 

Subcontracts 

Government  Property 
(Negotiated  Benefits 
Contracts). 


Use  status 


M 
M 

M 

A 
A 
M 
M 

M 

M 
M 


A 
A 

A 
M 

M 

A 
M 


M 

M 

M 
M 

M 

M 

M 

M 

M 


Use  with  ex- 
perience 
rated  corv 
tracts 


Use  with 
community 
rated  con- 
tracts 


FEHBP  CLAUSE  Matrix— Continued 


Clausal^. 

Text  reference 

Title 

Use  status 

Use  with  ex- 
perience 
rated  corv 
tracts 

1 

Use  with 

community 

rated  corv 

tracts 

FAR  52.246-25  

FAR  46.805(a)(4) 

Limitation  of  Liability- 
Services. 

FEHB  Inspection  

Preference  for  U.S.-Flag 
Carriers. 

Renewal  and  Withdrawal 
of  Approval. 

FEHBP  Termination  for 
Convenience  of  ttie 
Government— Nego- 
tiated Benefits  Con- 
tracts. 

FEHBP  Temiination  for 
DefauK— Negotiated 
Benefits  Contracts. 

Government  Supply 
Sources. 

Alterations  in  Contract 

AuttKyized  Deviations  in 
Clauses. 

M 

M 
M 

M 

M 

M 

M 

M 
M 

T 

T 
T 

T 

T 

T 

T 

T 
T 

1652246-70 

1646.301  „_ 

T 
T 

T 

T 

T 

FAR  52.247-63  

FAR  47.405  

1 649. 1 01-70 _ 

1 649. 1 01-71  ,. _ 

1649.101-72 

FAR  51.107  

1652249-70 

1652249-71  

1652249-72 „ 

FAR  52.251-1   

FAR  52.252-4 

FAR  52.252-6  

FAR  52.107(d) 

FAR  52.107(f)  

T 
T 

T 

T  T 

T  T 

T  T 

T 

T  T 

T  T 

T 

T 

T 

T  T 


PART  1653— FORMS  [AMENDED] 

34.  Part  1653  is  amended  by  removing 
all  references  to  §  53.215-2(b).  §  53.301- 
1412,  and  SF-1412  in  the  chart. 

(FR  Doc.  97-23883  Filed  9-9-97;  8:45  am) 

BILUNQ  CbOC  a32fr-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1121  and  1150 
[STB  Ex  Parte  No.  502] 

Acquisition  of  Rail  Lines  Under  49 
U.S.C.  10901  and  10902;  Advance 
Notice  of  Proposed  Transaction 

MENCy.  Surface  Transportation  Board. 
ACTKM:  Final  rule. 

summary:  The  Surface  Transportation 
Board  (Board),  after  reviewing  public 
comments  filed  pursuant  to  the  notice  of 
proposed  rulemaking,  adopts  a  60-day 
notice  requirement  for  certain 
transactions  in  which  rail  lines  are 
transferred  to  a  new  owner  or  operator 
under  49  U.S.C.  10901  and  10902.  Final 
regulations  implementing  the  notice 
requirement  are  set  forth  below. 
EFFECTIVE  DATE:  October  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPI.EMENTARY  INFORMATION:  By  notice 
of  proposed  rulemaking  served  and 
pubUshed  in  the  Fedend  Rmpt^^r  on 
May  1,  1997  (62  FR  23742-44),  we 


sought  public  comments  on  our 
proposal  to  amend  our  exemption 
procedures  to  establish  a  60-day  notice 
to  rail  employees  who  work  on  rail  lines 
undergoing  transfer  to  a  new  owner  or 
operator.  We  proposed  that  the  notice 
requirement  would  apply  to 
transactions  processed  pursuant  to  the 
Board's  exemption  authority  from:  (1) 
49  U.S.C.  10902  for  Class  U  rail  carriers 
to  acquire  or  operate  additional  lines; 

(2)  49  U.S.C.  10902  for  Class  m  rail 
carriers  to  acquire  or  operate  additional 
rail  lines  where  the  lines  to  be  acquired 
or  operated,  together  with  the  acqiiiring 
carrier's  existing  lines,  would  produce 
annual  revenue  exceeding  $5  million;  or 

(3)  49  U.S.C.  10901  for  noncarriers  to 
acquire  or  operate  rail  lines  where  the 
lines  to  be  acquired  or  operated  woiild 
produce  aimual  revenue  exceeding  $5 
million.  A  number  of  comments  were 
filed  by  interested  parties,  including 
comments  from  railroads,  railroad 
associations,  rail  employee  unions,  and 
members  of  both  Houses  of  Congress. 
Upon  reviewing  the  comments,  the 
Board  is  adopting  the  proposal  with 
some  modifications  and  clarifications 
based  on  the  public  comments  received.' 
Additional  inJFormation  is  contained  in 
the  Board's  decision  served  on  [date  of 
service].  To  purchase  a  copy  of  the 
decision,  write  to,  call,  or  pick  up  in 
person  from:  DC  News  &  Data,  Inc.  (202) 
289-4357, 1925  K  Stiwt,  N.W.,  Room 
210,  Washington,  D.C.  20006. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
565-1695.) 


ListofSubiects 

49  CFR  Part  1121 

Administrative  practice  and 
procedure,  Railroads. 

49  CFR  Part  1150 

Administrative  practice  and 
procedure.  Railroads. 

Decided:  September  2, 1997. 

By  the  Board,  Qiaiiman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  WiUiams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  title  49, 
Chapter  X,  parts  1121  and  1150  of  the 
Code  of  Federal  Regulations,  to  read  as 
follows: 

PART  1121— RAIL  EXEMPTION 
PROCEDURES 

1.  The  authority  citation  for  part  1121 
continues  to  read  as  follows: 

AuduMity.  5  U.S.C  553;  49  U.S.C  10502 
and  10704. 

2.  Section  1121.4  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

f  1121.4    Procedures. 


(h)  In  transactions  for  the  acquisition 
or  operation  of  rail  lines  by  Class  n  rail 
carriers  imder  49  U.S.C.  10902,  the 
exemption  may  not  become  effective 
until  60  days  after  applicant  certifies  to 
the  Board  that  it  has  posted  at  the 
workplace  of  the  employees  on  the 
afiacted  line(s)  and  served  a  notice  of 
the  transaction  on  the  national  offices  of 
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the  labor  unions  with  employees  on  the 
affected  line(s).  setting  forth  the  types 
and  numbers  of  jobs  expected  to  be 
available,  the  terms  of  employment  and 
principles  of  employee  selection,  and 
the  lines  that  are  to  be  transferred. 

PART  1150— CERTIFICATE  TO 
CONSTRUCT,  ACQUIRE.  OR  OPERATE 
RAILROAD  UNES 

3.  The  authority  citation  for  part  1150 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  559:  49  U.S.C 
721(a).  10502. 10901  and  10902. 

4.  Section  1150.32  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1 150.32    Procedures  and  relevant  dates- 
transactions  that  Involve  creation  of  Class 
III  carriers. 

***** 

(e)  If  the  projected  annual  revenue  of 
the  carrier  to  be  created  by  a  transaction 
under  this  exemption  exceeds  $5 
million,  applicant  must,  at  least  60  days 
before  the  exemption  becomes  effective, 
post  a  notice  of  intent  to  undertake  the 
proposed  transaction  at  the  workplace 
of  the  employees  on  the  affected  line(s) 
and  serve  a  copy  of  the  notice  on  the 
national  offices  of  the  labor  unions  with 
employees  on  the  affected  line(s), 
setting  forth  the  types  and  numbers  of 
jobs  expected  to  be  available,  the  terms 
of  employment  and  principles  of 
employee  selection,  and  the  lines  that 
are  to  be  transferred,  and  certify  to  the 
Board  that  it  has  done  so. 

5.  Section  1150.35  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S 1 1 50.35    Procedures  and  relevant  dates- 
transactions  that  involve  creation  of  Class 
I  or  Class  11  carriers. 

(a)  To  qualify  for  this  exemption, 
applicant  must  serve  a  notice  of  intent 
to  nie  a  notice  of  exemption  no  later 
than  14  days  before  the  notice  of 
exemption  is  filed  with  the  Board,  and 
applicant  must  comply  with  the  notice 
requirement  of  §  1150.32(e). 

6.  Section  1150.42  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

f  1 1 50.42    Procedures  and  relevant  dates 
for  small  line  acquisitions. 

***** 

(e)  If  the  projected  annual  revenue  of 
the  rail  lines  to  be  acquired  or  operated, 
together  with  the  acquiring  carrier's 
projected  annual  revenue,  exceeds  $5 
million,  the  applicant  must,  at  least  60 
days  before  the  exemption  becomes 
effective,  post  a  notice  of  applicant's 
intent  to  undertake  the  proposed 
transaction  at  the  workplace  of  the 


employees  on  the  affected  line(s)  and 
serve  a  copy  of  the  notice  on  the 
national  offices  of  the  labor  unions  with 
employees  on  the  afl^ected  line(s), 
setting  forth  the  types  and  numbers  of 
jobs  expected  to  be  available,  the  terms 
of  employment  and  principles  of 
employee  selection,  and  the  lines  that 
are  to  be  transferred,  and  certify  to  the 
Board  that  it  has  done  so. 

7.  Section  1150.45  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 1 50.45    Procedures  and  relevant  datea- 
transactlons  under  section  10902  ttiat 
involve  creation  of  Class  I  or  Class  II  raH 
carriers. 

(a)  To  qualify  for  this  exemption, 
applicant  must  serve  a  notice  of  intent 
to  file  a  notice  of  exemption  no  later 
than  14  days  before  the  notice  of 
exemption  is  filed  with  the  Board,  and 
applicant  must  comply  with  the  notice 
requirement  of  §  1150.42(e). 

[FR  Doc.  97-23827  Filed  9-9-97;  8:45  am] 
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IMagnuson  Act  Provisions; 
Appointment  of  Regional  Fishery 
Management  Council  Members 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
amend  the  regulations  governing  the 
nomination  and  appointment  of 
members  of  regional  fishery 
management  councils  to  establish  the 
procedures  applicable  to  the  nomination 
and  appointment  to  the  Pacific  Fishery 
Management  Council  of  a  representative 
of  an  Indian  tribe  with  federally 
recognized  fishing  rights  from 
California.  Oregon,  Washington,  or 
Idaho.  The  purpose  of  this  rule  is  to 
implement  certain  sections  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA) 
which  require  such  an  appointment. 
EFFECTIVE  DATE:  September  5,  1997. 


ADDRESSES:  Comments  on  the  collection 
of  information  aspects  of  this  rule 
should  be  sent  to  Mr.  William  Stelle,  Jr., 
Administrator.  Northwest  Region. 
NMFS,  76000  Sand  Point  Way.  BIN 
C15700,  Seattle.  WA  98115-0070;  or  to 
Mr.  William  Hogarth,  Acting 
Administrator.  Southwest  Region. 
NMFS.  501  West  Ocean  Boulevard. 
Suite  4200.  Long  Beach,  CA  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6142 
or  Rodney  Mclnnis  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION:  On 
October  11, 1996,  President  Clinton 
signed  into  law  the  Sustainable 
Fisheries  Act.  which,  in  pertinent  part, 
amended  the  Magnuson-Stevens  Act  to 
add  a  seat  on  the  Pacific  Fishery 
Management  Coimcil  (Pacific  Council) 
exclusively  for  a  representative  of  an 
Indian  tribe  with  federally  recognized 
fishing  rights: 

The  Secretary  shall  appoint  to  the  Pacific 
Council  one  representative  of  an  Indian  tiihe 
with  Federally  recognized  fishing  rights  from 
California,  Oregon,  Washington,  or  Idaho 
from  a  list  of  not  less  than  3  individuals 
submitted  by  the  tribal  governments.  The 
Secretary,  in  consultation  with  the  Secretary 
of  the  Interior  and  tribal  governments,  shall 
establish  by  regulation  the  procedure  for 
submitting  a  list  under  this  subparagraph 
(section  302(b)(5)(A)). 

Sections  302(b)(5)(B)(i),  (ii),  and  (iii) 
of  the  Magnuson-Stevens  Act  require 
that  representation  be  rotated  among  the 
tribes  taking  into  consideration  the 
qualifications  of  the  individuals  on  the 
list,  the  various  rights  of  the  Indian 
tribes  involved  and  judicial  cases  that 
set  out  how  those  rights  are  to  be 
exercised,  and  the  geographic  area  in 
which  the  tribe  of  the  representative  is 
located. 

NMFS  published  a  proposed  rule  to 
implement  these  provisions  of  the 
Magnuson-Stevens  Act  with  a  30-day 
comment  period  on  July  1, 1997  (62  FR 
35468).  The  comment  period  was 
subsequently  extended  through  August 
11. 1997.  at  the  request  of  the  Quileute 
Tribal  Council. 

As  in  the  proposed  rule,  the  final  rule 
requires  the  Secretary  of  Commerce 
(Secretary)  to  consult  with  the  Bureau  of 
Indian  Affairs  (BIA),  Etepartment  of  the 
Interior,  to  determine  from  which 
Indian  tribes  to  solicit  nominations  for 
the  Council  seat.  By  statute.  NMFS  must 
solicit  nominees  from  those  Indian 
tribes  with  federally  recognized  fishing 
rights  from  California.  Oregon. 
Washington,  or  Idaho.  The  rule  requires 
the  Secretary  to  solicit  written 
nominations  from  each  tribal 
government  and  produce  a  list  of  not 
less  than  three  individuals  who  are 


knowledgeable  and  experienced 
regarding  the  fishery  resoiuces  affected 
by  the  recommendations  of  the  Pacific 
Council.  The  Secretary  will  appoint  one 
individual  from  this  list  to  the  Pacific 
Council  for  a  term  of  3  years.  Under  the 
rule,  prior  service  on  the  Council  in  a 
diffarent  capacity  will  not  disqualify  a 
nominee  proposed  by  a  tribal 
government.  Also,  if  any  tribal 
representative  appointed  to  the  Council 
vacates  the  Council  seat  prior  to  the 
expiration  of  any  term,  the  Secretary 
may  ap|}oint  a  replacement  for  the 
remainder  of  the  vacant  term  firom  the 
original  list  of  nominees  or  may  solicit 
a  new  set  of  nominees  following  the 
process  described  above.  Under  the  rule, 
no  tribal  representative  may  serve  more 
than  three  consecutive  terms  in  the 
Indian  tribal  seat 

The  rule  requires  the  Secretary  to 
rotate  the  appointment  of  a  tribal 
representative  to  the  Pacific  Council 
among  the  tribes,  taking  into 
consideration  the  qualifications  of  the 
individuals  nominated,  the  various 
rights  of  the  Indian  tribes  involved  and 
judicial  cases  that  set  out  how  those 
rights  are  to  be  exercised,  and  the 
geographic  area  in  which  the  tribe  of  the 
representative  is  located. 

Comments  and  Responses 

NMFS  received  five  letters  from  tribal 
oi<ganizations  commenting  on  the 
proposed  rule.  Two  letters  were 
received  from  the  Quileute  Tribal 
Council  and  one  letter  each  from  the    - 
Hoh  Tribe,  the  Quinault  Indian  Nation 
and  the  Columbia  River  Inter-Tribal 
Fish  Commission  (CRTTFC)  representing 
the  four  Columbia  River  Treaty  Tribes 
(Yakama,  Warm  Springs.  Umatilla  and 
Nez  Perce).  These  comments  and  NMFS' 
responses  are  stunmarized  below. 

Comment  1:  NMFS  did  not  adequately 
consult  with  tribal  governments,  as 
required  by  the  Magnuson-Stevens  Act, 
before  preparing  the  proposed  rule.  The 
CRTTFC  suggested  that  final  regulations 
not  be  implemented  until  that 
deficiency  is  cured  by  NMFS. 

Response:  NMFS  needed  to  act 
quickly  to  implement  procedures  to 
appoint  a  tribal  member  to  the  Council 
in  order  to  have  a  tribal  representative 
appointed  and  seated  on  the  Council  for 
the  very  important  September  and 
November  1997  Council  meetings.  At 
these  Council  meetings,  decisions  will 
be  made  regarding  harvestable  amoimts 
of  Pacific  groundfish  that  will  directly 
affect  tribal  harvests.  NMFS  staff 
consuhed  informally  with  the  staffs  of 
the  CRTTFC,  Northwest  Indian  Fisheries 
Commission  (NWIFC),  and  the  Yurok 
and  Hoopa  Valley  Tribes  prior  to 
publication  of  the  proposed  rule.  NMFS 


did  not  formally  send  the  proposed  rule 
to  each  individual  tribal  government 
tmtil  after  the  rule  was  published  for 
public  comment.  After  the  rule  was 
published,  it  was  sent  to  each 
individual  tribal  government  to  solicit 
comment  during  the  comment  period. 
At  the  request  of  the  Quileute  Tribe,  the 
comment  period  was  extended  until 
August  11. 1997,  to  provide  additional 
time  for  tribal  governments  to  comment. 
NMFS  is  publishing  the  final  rule 
without  further  delay  in  order  to 
implement  the  new  provisions  for  the 
appointment  of  a  tribal  member  to  the 
Ciouncil  before  the  September  Pacific 
Coimcil  meeting. 

Comment  2:  Both  the  CRTTFC  and 
Quileute  Tribal  Council  commented  that 
the  appointment  of  a  tribal  member  to 
the  Coimcil  should  be  rotated  among  the 
three  tribal  regions  (U.S.  v.  Washington 
tribes,  the  Columbia  River-t/.S.  v. 
Oregon  and  Idaho  tribes,  and  the 
Cahfomia  tribes).  The  Quileute  stated 
that  the  Secretary  "shall"  rotate  the 
appointment  every  three  years,  and 
proposed  that  no  tribal  representative 
may  serve  more  than  one  term.  CRITFC 
commented  only  that  it  was  their 
expectation  that  the  "appointments 
would  rotate  among  the  three  Regions." 
The  Quinault  opposed  the  required 
rotation  among  the  three  areas  every 
three  years  and  the  one-term  limit. 

Response:  The  Magnuson-Stevens 
Act,  section  302(b)(5)(B),  states  only  that 
"Representation  shall  be  rotated  among 
the  tribes  taking  into  consideration — {i) 
the  qualifications  of  the  individuals  on 
the  list  referred  to  in  subparagraph  (A), 
(ii)  the  various  rights  of  the  Indian  tribes 
involved  and  judicial  cases  that  set  forth 
how  those  rights  are  to  be  exercised,  and 
(iii)  the  geographic  area  in  which  the 
tribe  of  the  representative  is  located." 
Although  not  specifically  identifying 
the  areas/regions  or  tribes  among  which 
the  appointment  shall  be  rotated,  the 
statute  provides  the  Secretary  with  the 
discretion  to  rotate  the  appointment 
among  the  three  regions  identified  by 
the  two  commentators.  In  addition,  as 
pointed  out  by  the  Quinault  Indian 
Nation,  requiring  rotation  of  the  Council 
seat  each  3  years  and  limiting  the  tribal 
representative  to  one  term  appears 
inconsistent  with  the  provision  of  the 
Act  that  limits  the  number  of  times  a 
single  individual  can  hold  a  Council 
seat  to  three  consecutive  terms.  The 
three  term  limitation  impUcitly 
recognizes  the  value  of  experience 
gained  by  longer  term  service.  In 
addition,  the  statute  lists  two  additional 
criteria  the  Secretary  must  take  into 
account  when  rotating  the  seat:  The 
qualifications  of  the  nominees  and  the 
rights  of  the  tribes.  Therefore,  the 


regulations  use  the  plain  language  of  the 
statute  in  the  belief  that  Congress 
wanted  the  Secretary  to  have  some 
discretion  in  rotating  the  appointments 
consistent  with  the  guidance  contained 
in  the  statute.  If  Congress  had  intended 
the  appointment  to  rotate  among  three 
specific  regions  without  exception,  the 
statutory  language  would  have  been 
more  specific.  Comment  3:  Both  the 
CRnrC  and  the  Quileute  Tribal  Council 
proposed  modification  of  the  NMFS- 
proposed  process  for  appointing  a  tribal 
member  to  the  Council.  This 
modification  would  add  an  additional 
step  to  the  process  where,  after  NMFS 
has  solicited  initial  nominations  from 
each  individual  tribal  government. 
NMFS  would  send  the  list  of  nominees 
back  to  each  tribal  government  so  that 
the  tribes  could  select  a  preferred 
nominee  from  each  of  the  three  regions. 
The  Quileute  proposal  suggested  that 
each  tribe  would  vote  for  one  of  the 
nominees  in  its  area.  The  Secretary 
would  be  required  to  make  the  Council 
appointment  from  a  list  of  the  three 
nominees  with  the  most  votes  from  each 
area.  The  nominees  with  the  most  votes 
from  the  other  two  areas  would  serve  as 
alternates.  The  CRITFC  proposal  was 
similar  to  the  Quileute  proposal  but  not 
as  detailed.  CRTTFC  suggested  the  same 
process  by  which  NMFS  would  return 
the  list  of  nominees  to  the  tribal 
governments  for  them  to  choose  a 
preferred  nominee  from  each  area,  but 
CRTTFC  would  expect  the  Secretary  to 
"defer  to  the  tribes  in  each  respective 
area  where  there  is  a  consensus  on  their 
nominee."  CRTTFC  also  suggested  that 
the  BIA  should  provide  to  the  NMFS  a 
list  of  tribes  with  federally  recognized 
rights  and  contacts  at  that  tribe,  and  that 
the  list  be  provided  to  each  tribe  on  the 
list. 

Response:  NMFS  believes  the  idea  of 
providing  the  list  of  nominees  to  the 
affected  hidian  tribes  is  worth  further 
consideration  and  intends  to  consult 
further  with  the  tribes  regarding  a 
process  by  which  all  of  the  a^rcted 
Indian  tribes  might  have  an  opportunity 
to  comment  on  the  list  of  nominees. 
NMFS  notes,  however,  that  the  tribes 
have  the  ability  to  consult  among 
themselves  primarily  through  the  Inter- 
Tribal  fish  commissions  (Northwest 
Indian  Fish  Commission  and  CRITFC)  at 
the  time  that  nominations  are  initially 
solicited.  Thus,  the  tribes  from  each  area 
initially  could  coordinate  the 
nomination  of  a  single  individual 
without  the  need  for  coordination 
through  NMFS.  While  NMFS  believes 
this  is  a  suggestion  worth  exploring  for 
the  long  term,  its  consideration  should 
not  hold  up  the  promulgation  of  a  final 
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rule  governing  the  appointment  for  the 
upcoming  term  while  NMFS  further 
explores  this  proposal.  Consequently, 
NMFS  is  adopting  the  process  as 
proposed  in  die  proposed  rule  but  will 
formally  consult  with  each  Indian  tribe 
with  federally  recognized  fishing  rights, 
from  which  nominations  were  initially 
solicited,  regarding  the  consultation 
process  proposed  by  the  Quileute  and 
CRITFC.  If,  after  consultation  with  all  of 
the  tribes.  NMFS  determines  that  a 
different  process  should  be  adopted  for 
the  future,  NMFS  will  amend  this 
regulation.  Regardless  of  what  process  is 
selected  for  consulting  with  the  tribes, 
NMFS  caimot  adopt  a  rule  whereby  the 
Secretary  would  be  bound  by  a  vote 
among  the  tribes,  as  suggested  by  the 
Quileute  comments.  Such  a  rule  would 
eliminate  the  Secretary's  discretion  in 
making  appointments  and  the 
Secretary's  ability  to  take  into  account 
the  statutory  criteria  discussed  above  in 
response  to  comment  2.  The  Secretary 
will,  however,  take  into  account  the 
breadth  of  support  from  other  tribes 
when  selecting  the  tribal  Council 
member. 

Comment  4:  The  Quileute,  the  Hoh, 
and  CRITFC  all  suggested  that  the 
regulations  should  provide  for  regional 
"alternates"  or  "designees."  The 
designees  would  be  allowed  to  occupy 
the  Council  seat  and  vote  on  matters 
primarily  affecting  the  region  that  they 
represent.  The  Quinault  agreed  this  was 
a  good  idea,  but  acknowledged  the 
statute  probably  does  hot  permit  this. 

Response:  The  Magnuson-Stevens  Act 
includes  as  voting  members  of  Council 
the  state  director  or  designee  and  the 
NMFS  Regional  Director  or  designee. 
For  all  other  council  members,  the 
statute  does  not  authorize  voting  by 
designees.  Without  statutory 
authorization  NMFS  cannot  provide  the 
ability  for  "des^ees"  to  vote. 

Comment  5:  The  Quileute  Tribe 
commented  that  prior  service  by  a  tribal 
member  who  has  served  three 
consecutive  terms  on  the  Council,  in  a 
position  where  the  tribal  member  was 
nominated  by  a  State  Governor  to  fill 
one  of  the  State  Council  seats,  should 
disqualify  the  individual  for 
appointment  to  the  Tribal  Council  seat. 
The  Quinault  Indian  Nation  commented 
that  the  three-term  prohibition  applies 
to  three  terms  in  the  same  Council  seat 
and  that  the  proposed  rule  correctly 
interprets  the  SFA. 

Response:  NMFS  agrees  with  the 
Quinault  Indian  Nation  comment.  In  the 
proposed  rule  NMFS  states  that  prior 
service  will  not  disqualify  a  nominee 
proposed  by  a  tribal  government  from 
serving  in  the  newly-created  tribal  seat. 
Thus,  the  three-term  consecutive  limit 


prohibition  applies  to  service  time  in 
the  new  Council  seat  that  Congress 
estabUshed  specifically  to  represent 
tribal  governments.  Prior  service  in  a 
state  governor-nominated  Council  seat 
does  not  disqualify  a  tribal 
government's  nominee  for  the  newly 
established  tribal  Council  seat. 

Qassifica^on 

Since  this  rule  is  procedural  or 
interpretative  in  its  entirety,  under  5 
U.S.C.  553(d)  it  is  not  siib)ect  to  a  30- 
day  delay  in  effectiveness  date. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.G. 
12866. 

Because  prior  notice  and  opportimity 
for  public  comment  is  not  required  for 
this  rule  by  5  U.S.C.  553  or  by  any  other 
law,  under  5  U.S.C.  603(a)  and  604(a) 
this  rule  is  not  subject  to  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
reporting  burden  for  Indian  tribal 
government  nominations  for  the  Council 
appointments  is  estimated  to  average 
120  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection-of-information. 

Notwithstanding  any  other  provision 
of  the  law,  na  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  PRA,  unless  that  collection-of- 
information  displays  a  currently  valid 
0MB  control  number.  The  collection  of 
this  information  has  been  approved  by 
the  OMB  under  Control  Number  0648- 
0314.  Send  comments  on  the  collection 
of  information  aspects  of  this  rule  to  the 
NMFS  Northwest  or  Southwest  Regional 
Administrators  (see  ADDRESSES)  or  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

List  of  Subjects  in  SO  CFR  Part  600 

Administrative  practice  and 
procedure.  Fisheries.  Fishing. 
Intergovernmental  relations. 

Dated:  September  4, 1997. 
David  L.  Evans. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  600  is  amended 
as  follows: 


PART  600— MAQNUSON  ACT 
PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C  1801 
etseq. 

2.  In  §  600.215,  the  introductory  text 
is  removed,  paragraphs  (a)  through  (g) 
are  redesignated  as  paragraphs  (a)(1) 
through  {a)(7)  respectively,  paragraphs 
(c)(1)  through  (c)(6)  are  redesignated  as 
paragraphs  (a)(3)(i)  through  (a)(3)(vi) 
resoectively,  paragraphs  (0(1)  and  (f)(2) 
are  redesignated  (a)(6)(i)  and  (a)(6)(ii) 
respectively,  paragraphs  (g)(1)  through 
(g)(6)  are  redesignated  (a)(7)(i)  through 
(a)(7)(vi)  respectively,  and  paragraphs 
(a)  introductory  text  and  (b)  are  added 
to  read  as  follows: 

S  600.21 5    Appdntmcnts. 

(a)  Members  appointed  fmm 
Governors'  lists.  This  paragraph  applies 
to  council  members  selected  by  the 
Secretary  from  lists  submitted  by 
Governors  pursuant  to  section 
302(b)(2)(C)  of  the  Magnuson-Stevens 
Act. 

•        •        •        •        • 

(b)  Tribal  Member.  This  paragraph 
applies  to  the  selection  of  the  Pacific 
Fishery  Management  Council's  tribal 
member  as  required  by  section  302(b)(5) 
of  the  Magnuson-Stevens  Act. 

(1)  The  Secretary  shall  appoint  to  the 
Pacific  Fishery  Management  Council 
one  representative  of  an  Indian  tribe 
with  federally  recognized  fishing  rights 
from  California.  Oregon.  Washington,  or 
Idaho  from  a  list  of  not  less  than  three 
individuals  submitted  by  the  tribal 
Governments. 
.  (2)  The  Secretary  shall  solicit 
nominations  of  individuals  for  the  list 
referred  to  in  paragraph  (b)(1)  of  this 
section  only  from  those  Indian  trities 
with  federally  recognized  fishing  rights 
from  California.  Oregon.  Washington,  or 
Idaho.  The  Secretary  will  consult  with 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  determine 
which  Indian  tribes  may  submit 
nominations. 

(3)  To  assist  in  assessing  the 
qualifications  of  each  nominee,  each 
tribal  government  must  furnish  to  the 
NMFS  Office  of  Sustainable  Fisheries  a 
current  resume,  or  equivalent, 
describing  the  nominee's  qualifications 
with  emphasis  on  knowledge  and 
experience  related  to  the  fishery 
resources  affected  by  recommendations 
of  the  Pacific  Council.  Prior  service  on 
the  Coimcil  in  a  different  capacity  will 
not  disqualify  nominees  proposed  by 
tribal  governments. 

(4)  Nominations  must  be  provided  to 
NMFS  by  March  15  of  the  year  in  which 


the  term  of  the  current  tribal  member         ACTION:  Correcting  amendment, 
expires. 

15)  The  Secretary  shall  rotate  the 
appointment  among  the  tribes  taking 
into  consideration: 

(i)  The  qualifications  of  the 
individuals  on  the  list  referred  to  in 


paragraph  (b)(1)  of  this  section. 

(ii)  The  various  rights  of  the  Indian 
tribes  involved  and  judicial  cases  that 
set  out  how  those  rights  are  to  be 
exercised. 

(iii)  The  geographic  area  in  which  the 
tribe  of  the  representative  is  located. 

(iv)  No  tribal  representative  shall 
serve  more  than  three  consecutive  terms 
in  the  Indian  tribal  seat. 

(6)  Any  vacancy  occurring  prior  to  the 
expiration  of  any  term  shall  be  filled  in 
the  same  manner  as  described  above 
except  that  the  Secretary  may  use  the 
list  referred  to  in  paragraph  (b)(1)  of  this 
section  from  which  the  vacating 
member  was  chosen. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphertc 
Administration 

50CFR  Part  660 

[DoekM  Numbw;  970903221-7221-01;  I.D. 
081297q 

RIN0648-XX89 

Fisheries  off  West  Coast  dtates  and  In 
the  Western  Pacific;  Precious  Corals 
Fisheries;  Technical  Amendment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


StJMMARY:  This  document  contains  a 
correction  to  the  regulations 
implementing  the  Fishery  Management 
Plan  for  Precious  Corals  Fisheries  of  the 
Western  Pacific  Region  (FMP)  which 
were  published  in  the  Federal  Register 
on  July  2. 1996.  This  amendment 
corrects  the  coordinates  for  the  location 
of  the  Makapuu  bed  of  precious  corals 
appearing  under  the  category  of 
"Established  beds"  in  the  definition  of 
"Precious  coral  permit  area". 
DATES:  Effective  September  10.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner.  562-986-4034;  or  Alvin 
Katekaru,  808-973-2985. 
SUPPLEMENTARY  INFORMATION:  In  the 
original  FMP  the  coordinates  for  the 
center  of  the  Makapuu  bed  contained  a 
typographical  error.  Instead  of  the 
longitude  being  listed  as  157°  32.5'  W. 
it  was  incorrectly  Usted  as  157°  35.5'  W. 
longitude.  This  error  placed  the  location 
of  the  bed  approximately  three  miles 
away  from  its  actual  location. 

There  has  been  almost  no  fishing 
under  the  FMP  since  its 
implementation,  and  this  error  was  oidy 
recently  discovered.  This  technical 
amendment  corrects  the  regulations 
implementing  the  FMP  (August  30. 
1983.  48  FR  3923;  consolidated  by  July 
2, 1996.  61  FR  34570)  to  list  the 
coordinates  for  the  center  of  the 
Makapuu  bed. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  under  5  U.S.C. 
553(b)(B)  finds  that  providing  prior 
notice  and  an  opportunity  for  public 
comment  on  this  rule  is  uimecessary. 
because  the  rule  merely  corrects 
coordinates  for  the  location  of  a 


resource,  and  such  notice  and 
opportunity  for  comment  would  serve 
no  useful  purpose.  Similarly,  the  AA, 
under  5  U.S.C.  553  (d)(3)  finds  that 
delaying  the  effective  date  of  the 
correction  for  30  days  is  unnecessary 
because  the  location  of  the  bed  is  fixed. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  by  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inappficable.  This  rule  is 
exempt  from  review  under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  660 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 
Administrative  practice  and  procedure, 
American  Samoa,  Guam,  Hawaiian 
Natives.  Northern  Mariana  Islands. 

Dated:  September  4, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for 
Fishaies,National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  THE  WESTERN 

PAanc 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.12,  the  category  for" 
Established  beds  "imder  the  definition 
of  "ftecjous  coral  permit  area"  is 
corrected  by  revising  the  coordinates  of 
the  point  specified  therein  to  read  "21* 
18.0*  N.  lat.  157*  32.5'  W.  long." 

[FR  Doc.  97-23941  Filed  9-9-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  50 


RIN  3150-AF41 


Financial  Assurance  Requirements  for 
Decommissioning  Nuclear  Power 
Reactors 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  on  Hnancial 
assurance  requirements  for  the 
decommissioning  of  nuclear  power 
^    plants.  The  proposed  amendments  are 
in  response  to  the  potential  deregulation 
of  the  power  generating  industry  and 
respond  to  questions  on  whether  current 
NRC  regulations  concerning 
decommissioning  funds  and  their 
financial  mechanisms  will  need  to  be 
modified.  The  proposed  action  would 
require  power  reactor  licensees  to  report 
periodically  on  the  status  of  their 
decommissioning  funds  and  on  the 
.changes  in  their  external  trust 
agreements.  Also,  the  proposed 
amendment  would  allow  licensees  to 
take  credit  for  the  earning  on 
decommissioning  trust  funds. 
DATES:  Submit  comments  by  November 
24, 1997.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm.  Federal  workdays. 

Examine  copies  of  comments  received 
at:  The  NRC  Pliblic  Document  Room, 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Richter,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6221,  e-mail  bjr@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  published  an  advance  notice 
of  proposed  rulemaking  (ANPR)  for 
"Financial  Assurance  Requirements  for 
Decommissioning  Nuclear  Power 
Reactors"  on  April  8.  1996  (61  FR 
15427).  The  NRC  was  seelcing  comments 
on  its  proposal  to  amend  10  CFR  50.2, 
50.75,  and  50.82  to  require  that  electric 
utility  reactor  licensees  provide 
assurance  that  the  fiill  estimated  cost  of 
decommissioning  their  reactors  will  be 
available  through  an  acceptable 
guarantee  mechanism  if  the  licensees 
are  no  longer  subject  to  rate  regulation 
by  State  public  utility  commissions 
(PUCs)  or  the  Federal  Energy  Regulatory 
Commission  (FERC)  and  do  not  have  a 
guaranteed  source  of  income.  The 
proposed  amendments  would  also  allow 
licensees  to  assume  a  positive  real  rate 
of  return  on  decommissioning  funds 
during  the  safe  storage  period.  Lastly,  a 
periodic  reporting  requirement  would 
be  established. 

The  ANPR  specifically  requested 
comments  on  Uie  above  amendments 
and  on  six  areas  of  consideration  for 
decommissioning: 

1 .  The  timing  and  extent  of 
deregulation  of  the  electric  utility 
industry; 

2.  Stranded  costs; 

3.  Financial  qualifications  and 
decommissioning  funding  assurance  for 
nuclear  power  plants; 

4.  Decommissioning  funding 
assurance  for  a  Federal  Government 
licensee; 

5.  The  status  of  decommissioning 
trust  funds  during  the  safe  storage 
period;  and 

6.  Reporting  on  the  status  of 
decommissioning  funds. 

In  response,  the  NRC  received  650 
comments  h-om  42  commenters,  and  the 
commenters  have  been  classiHed  into  4 
groups.  The  largest  group  of 
respondents  was  utilities  and  utility 
groups  (28  commenters),  followed  by 
public  utility  commissions  and  related 
organizations  (9  commenters).  Two 
public  interest  groups  submitted 


comments,  as  did  a  group  of  3 
commenters  referred  to  as  "other." 
The  discussion  of  the  comments 
received  is  presented  by  general 
comment  area  and  speciHc  questions 
posed  within  each  area.  The  questions 
appear  in  the  order  as  presented  in  the 
ANPR,  followed  by  the  Commission's 
responses. 

Discussion  of  Comments 

A.  Timing  and  Extent  of  Electric  Utility 
Industry  Deregulation 

A.l    Likely  Timetable 

On  the  issue  of  the  timing  and  extent 
of  deregulation,  most  commenters 
addressed  only  the  timing  question.  If 
commenters  also  discussed  the  question 
of  extent,  they  generally  only 
distinguished  between  deregulation  of 
the  wholesale  market  and  deregulation 
of  retail  power  sales,  although  timing 
estimates  usually  referred  to  retail 
deregulation.  Almost  half  of  the 
commenters  did  not  take  a  position  on 
the  timing  issue.  Seven  commenters 
stated  that  the  timing  of  deregulation 
could  not  be  predicted. 

Several  commenters  stated  only  that 
they  took  the  same  position  as  the 
Nuclear  Energy  Institute  (NEI),  an 
organi^tion  that  represents  many 
nuclear  utilities.  NEI  estimated  that 
about  ten  years  would  be  necessary  to 
bring  about  restructuring  and 
deregulation.  A  few  commenters 
suggested  that  from  five  to  ten  years 
would  be  sufficient.  Two  commenters 
pointed  to  events  in  States  that  were 
scheduled  to  occur  as  early  as  1998  and 
others  predicted  significant  deregulation 
within  five  years  or  less  or  "rapidly." 
Two  commenters  suggested  that 
deregulation  would  take  place  slowly 
and  require  a  considerable  time  to 
complete. 

A.2    Restructuring  or  Deregulation 
Scenario 

Phases  of  Deregulation.  Several 
commenters  stated  that  an  initial  phase 
of  deregulation  of  the  generation  or 
wholesale  electricity  market  has  already 
begun  and  is  likely  to  continue.  Utilities 
are  now  preparing  for  deregulation  by 
undertaking  cost  reductions  (e.g., 
workforce  reductions,  contract 
renegotiations,  regulatory  asset 
reductions,  operating  cost  reductions), 
strategic  alliances  and  mergers,  and 
expansion  into  unregulated  venues.  Five 
commenters  expressed  their  belief  that  a 


second  deregulatory  phase  would  follow 
and  lead  to  the  restructuring  of  the 
transmission  sector  and  to  retail 
competition.  However,  many 
commenters  noted  that  significant 
uncertainty  exists  regarding  the  breadth, 
timing,  and  implementation  of  the  new 
competitive  electricity  business. 

The  pace  of  deregulation,  according  to 
one  commenter,  will  be  set  by  Federal 
and  State  regulation.  One  commenter 
stated  that  competition  would  be 
phased  in  slowly  with  existing 
generation  assets  being  "kept  whole" 
through  standard  regulated  rates. 

Ultimate  Extent  of  Rate  Regulation  or 
Deregulation.  Four  commenters  expect 
that  electricity  prices  firom  generators 
will  ultimately  be  largely  deregulated  or 
luiregulated.  One  commenter  stated  that 
generation  of  electricity  will  become 
partially  deregulated,  but  may  not  be 
fully  deregulated  if  reliance  on  market 
forces  does  not  adequately  ensure  safe 
and  reliable  generation  supplies. 

Nine  commenters  expect  that 
transmission  rates  will  remain  subject  to 
Federal  Energy  Regulatory  Commission 
jurisdiction.  Regional  power  markets 
(RPM)  and  independent  system 
operators  (ISO)  (discussed  below)  would 
also  fall  imder  FERC  jurisdiction, 
according  to  one  commenter.  Ten 
commenters  anticipate  that  distribution 
(retail)  rates  are  likely  to  remain  subject 
to  State  jurisdiction.  One  of  these 
commenters  stated  that  distribution 
rates  may  be  regulated  under  a  price  cap 
or  incentive-based  regulation. 

Retail  wheeling  and  pool-based 
pricing  >  will  provide  market  pricing  at 
all  levels,  including  the  retail  level, 
according  to  one  commenter.  Three 
commenters  believe  that  retail  wheeling 
will  become  vddespread. 

One  commenter  indicated  that 
nuclear  power  plants  and  non-utility 
generators,  even  if  released  from  rate 
regulation  by  States  or  FERC,  may 
remain  under  some  forms  of  regulation, 
including  State  and  Federal  siting  and 
environmental  regulation. 

Resulting  Rusiness  and  Industry 
Structure.  Although  one  commenter 
stated  that  NRC  should  abandon  any 
attempt  to  anticipate  market  structure, 
other  commenters  suggested  that  the 
foUovdng  features  might  characterize 
the  industry  subsequent  to  deregulation 
and  restructuring: 

•  Functional  unbundling  which  is  the 
divestiture  of  generation,  transmission, 
or  distribution  systems. 


■  Retail  wheeling  refers  to  the  selling  of  bulk 
power  to  a  retail  customer  by  way  of  a  third  party's 
transmission  system.  Pool-tnsed  pricing  is  a 
pooling  of  electricity  produced  by  various 
generators  for  rvsale  to  consumers. 


•  Many,  and  perhaps  all, 
transmission  systems  operated  on  a 
State-wide  or  region-wide  basis.  An  ISO 
will  operate  the  system,  coordinating 
energy  production  and  delivery  with 
demand  and  provide  a  pool-based  spot 
market  price  for  energy.  RPMs  or  power 
market  exchanges  (PN&s)  for 
competitive  generation  will  accept  bids 
from  all  generators  that  want  to 
participate  in  the  market,  establish  the 
clearing  price,  and  determine  the 
sequence  of  generator  dispatch.  Bilateral 
contracts  for  the  direct  purchase  of 
power  will  also  be  allowed. 

•  Different  treatment  for  nuclear 
generation  than  for  other  types  of 
utiMty-ovtmed  generation.  Even  if 
nuclear  generation  is  permitted  to 
compete  in  an  open  market,  some 
regulatory  mechanisms  may  remain  in 
place  to  ensure  that  nuclear-related 
costs  (safety,  security,  waste  disposal, 
decommissioning)  are  recovered  by 
some  means  other  than  the  market  price 
of  power.  One  of  these  commenters 
stated  that  regulated  local  distribution 
companies  would  end  up  owning 
nuclear  generating  plants. 

•  Continued  economic  viability  for 
nuclear  generation  for  many  years  as  a 
result  of  marginal  costs  that  are  quite    . 
low.  Another  commenter  argued, 
however,  that  there  is  no  obvious 
deregulated  market  for  many  or  most 
existing  nuclear  power  plants  because  of 
the  uncertainty  of  the  costs  of 
decommissioning  and  the  disposal  of 
high-level  nuclear  wastes.  This 
commenter  stated  that  neither  NRC 
rulemakings  nor  short-term  passage  of 
time  will  resolve  these  issues.  A  third 
commenter  asserted  that  competitive 
pressures  will  lead  to  the  early 
retirement  of  some  nuclear  plants. 

One  commenter  argued  that,  given  the 
changes  imder  consideration  and 
already  under  way,  it  is  no  longer 
credible  to  assume  that  utilities  can 
always  raise  rates  or  otherwise  recover 
whatever  costs  are  needed  to  safely 
operate  and  decommission  nuclear 
plants.  Another  commenter  suggested 
that  if  the  NRC  chooses  to  proceed  with 
a  rulemaking,  the  rule  should 
accommodate  both  nuclear  units  subject 
to  traditional  regulation  and  nuclear 
units  in  the  competitive  markets. 

A.3    Differences  in  State  Policies  and 
Implications 

Commenters  expressed  viewpoints  on 
the  likely  di  Terences  in  State 
deregulatory  efforts  and  policies.  One 
commenter  declared  that  all  States  will 
ultimately  undergo  restructuring  and 
deregulation  in  some  form.  Nine 
commenters,  however,  suggested  that 
some  States  may  reject  restructuring 


entirely,  regardless  of  what  other  States 
do. 

Four  commenters  feel  that  States  virill 
possibly  or  probably  be  compelled  by 
competitive  forces  to  deregulate, 
particularly  if  neighboring  States  do  so. 
One  of  these  commenters  added  that 
States  within  a  geographic  region 
(where  there  are  no  physical  barriers  to 
electric  transmission)  are  likely  to 
migrate  to  a  similar  industry  structure, 
either  as  a  result  of  Federal  legislation 
or  market  pressures.  Two  other 
commenters  provided  examples  of 
market  or  political  pressures  that  could 
affect  neighboring  States'  decisions  to 
deregulate. 

One  commenter  stated  that  some 
regulators  in  States  that  already  enjoy 
low-cost  electric  service  appear 
reluctant  to  endorse  competition 
because  of  concerns  that  indigenous 
utilities  will  seek  to  sell  power  to  the 
external  market  where  profit  margins 
could  be  greater.  Should  market  factors 
provide  an  advantage  to  States  that 
foster  competition  (by  allowing 
indigenous  utilities  to  gain  strength  by 
acquiring  market  share).  States  that 
resist  competition  could  put  their 
utilities  at  a  disadvantage.  While  State 
regulators  may  elect  to  defer  the 
decision  on  competition,  economic  or 
social  pressures  could  influence  that 
decision. 

Another  commenter  indicated  that 
States  implementing  retail  competition 
may  face  the  risk  that  a  utility  in  a 
neighboring  State  could  obtain  open 
access  without  reciprocal  access  being 
provided  to  in-State  utilities  seeking  to 
enter  the  State  that  does  not  provide 
competition. 

Three  commenters  remarked  that 
reform  may  proceed  at  different  speeds 
in  different  States  because  of  local 
market  and  political  pressures.  One  of 
these  commenters  recommended  that 
NRC  accommodate  the  varied  pace  to 
avoid  hindering  or  forcing  transitions. 

In  response  to  the  ANPR's  query 
regarding  "hybrid"  systems,  one 
commenter  believes  that  a  hybrid 
system  of  regulation  is  likely  to  emerge 
as  States  deal  with  economic  issues  in 
a  variety  of  ways.  Another  commenter 
stated  that  a  hybrid  system  could  exist 
for  some  time.  A  third  commenter 
reported  that,  while  a  hybrid  system 
could  probably  exist,  it  may  not  result 
in  the  least  expensive  electricity.  Under 
a  hybrid  system,  industry  structure  may 
vary  from  region  to  region.  Other 
commenters,  however,  felt  that  a  hybrid 
system  is  unlikely  to  prevail.  They 
stated  that  a  hybrid  may  be 
operationally  cumbersome  or  even 
imworkable  because  the  markets  are  not 
defined  by  State  boundaries  and 
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because  the  grid  is  highly  integrated  and 
interdependent.  One  of  these 
commenters  also  stated  that  a 
patchwork  or  hybrid  system  may  reduce 
the  opportunities  to  market  some 
nuclear  generation.  Three  commenters 
said  they  could  not  predict  whether  a 
hybrid  system  can  exist  or  how  one 
State's  policies  will  affect  its  neighbors. 

One  commenter  expressed  concern 
that  deregulation  and  reduced  oversight 
at  the  State  level  may  reduce  the 
certainty  that  out-of-State  partial  owners 
of  nuclear-facilities  will  collect  and 
expend  decommissioning  funds. 

Response.  The  above  questions  were 
posed  for  comment  so  the  NRC  could 
obtain  estimates  on  the  timing  of 
deregulation,  phases,  and  possible 
different  approaches  that  may  be  used 
in  how  States  would  address 
deregulation.  These  comments  are  being 
grouped  under  one  response  as  they  all 
contribute  to  whether  the  Commission 
should  proceed  with  a  proposed  rule 
now.  While  the  responses  to  this,  set  of 
questions  ran  the  gamut  of  opinion  on 
this  issue,  the  comments  have  not 
caused  the  Commission  to  change  its 
position  that  it  must  act  now  to  be  in  a 
position  to  respond  to  the  upcoming 
changes  in  the  electric  utility 
environment  that  could  affect  protection 
of  public  health  and  safety.  Increased 
competition  could  result  in  economic 
pressures  that  affect  how  licensees 
address  maintenance  and  safety  in 
nuclear  power  plant  operations,  as  well 
as  the  availability  of  adequate  funds  for 
decommissioning.  The  comments 
received  and  the  NRC  staffs 
independent  review  of  deregulation 
activities  also  indicate  that  NRC  power 
reactor  licensees  are  likely  to  have 
sufficient  notice  of  changes  in  their 
regulatory  regimes  so  as  to  be  able  to 
secure  necessary  financial  assurance  for 
decommissioning  should  they  no  longer 
qualify,  in  whole  or  in  part,  as  electric 
utilities.  (The  staff  notes  that  most,  if 
not  all,  PUCs  and  FERC  are  addressing 
decommissioning  funding  assurance  in 
their  deregulatory  initiatives.)  Hence, 
these  comments  reinforce  the 
Commission's  position  that  a  rule  is 
necessary  and  timely,  given  electric 
utility  restructuring  and  the 
deregulation  legislation  being  proposed 
or  enacted  in  several  States  and  by 
Congress. 

B.  Stranded  Costs 

Many  commenters  expressed  the  view 
that  regulators  are  likely  to  allow 
prudently  incurred  stranded  costs  to  be 
recovered  in  some  manner.  Many  of 
these  commenters  felt  this  was 
particularly  true  for  prudently  incurred 


decommissioning  costs.  Following  are 
viewpoints  typical  of  these  comments. 

The  probability  is  high  that  regulatory 
mechanisms  will  be  developed  to 
replace  cost  recovery  procedures 
established  through  "traditional" 
regulatory  procedures.  These 
mechanisms  (e.g..  wire  charges,  non- 
bypassable  customer  fees,  including 
securitization,  exit  fees)  may  be 
different  from  current  mechanisms,  but 
the  probability  of  recoverability  under 
these  mechanisms  is  no  less  than  it 
would  have  been  under  conventional 
regulation.  The  mechanism  chosen,  and 
its  associated  equitable  allocation  of 
cost  responsibility  between  customers 
and  shareholders,  wall  be  determined 
through  the  inevitable  give  and  take  of 
the  restructuring  process,  if  one  is 
implemented. 

FERC.  in  Order  888.  April  24, 1996. 
effectively  established  a  precedent  that, 
for  electric  sales  under  FERC 
jurisdiction,  there  will  be  full  recovery 
of  all  costs  that  were  prudently 
incurred,  based  on  an  expectation  of 
serving  customers  in  the  future,  but 
have  or  may  become  stranded  as  a  result 
of  moving  to  a  competitive  market. 
Although  the  FERC  order  pertains  to 
wholesale  markets,  most  believe  the 
precedent  has  been  set  and  the  same 
standard  will  apply  to  stranded  costs 
that  result  from  retail  competition.  It  is 
reasonable  to  assume  that  legislators 
and  generators  will  take  distinct 
precautions  in  relation  to  nuclear 
generation.  Even  if  nuclear  plants  are 
permitted  to  compete  on  the  same  basis 
as  other  baseload  generation,  regulatory 
mechanisms  must  be  in  place  to  ensure 
that  certain  costs  (safety,  security,  waste 
disposal,  and  plant  decommissioning] 
are  recovered  by  some  means  other  than 
the  market  price  of  power.  Plausible 
mechanisms  that  regulators  could  use  to 
recover  costs  include  competition 
transition  charges  and  non-bypassable 
charges.  One  utility  fully  ex{>ects  that 
there  would  be  100  percent  recovery  of 
nuclear  stranded  costs  in  a  restructured 
electric  industry. 

However,  other  commenters 
expressed  some  uncertainty.  Some 
commenters  thought  cost  recovery  was 
appropriate,  but  did  not  address  its 
likelihood.  In  some  cases,  commenters 
advocated  specific  NRC  action  to 
address  the  situation. 

One  commenter  stated  it  is  premature 
to  speculate  as  to  who  will  ultimately 
bear  the  responsibility  for  stranded  costs 
(estimated  between  $7  and  $17  billion 
in  New  Jersey  alone).  While  FERC  Order 
388  addresses  this  issue  for  the 
wholesale  market,  that  decision  remains 
op)en  to  legal  challenges  that  may  affect 
its  final  outcome.  Moreover,  because 


potential  retail  stranded  costs  are  orders 
of  magnitude  larger  than  wholesale 
stranded  costs,  a  different  solution  to 
this  issue  for  retail  competition  may 
ultimately  be  deemed  appropriate. 
Where  stranded  costs  may  be 
determined  to  be  recoverable,  it  is 
conceivable  that  those  costs  will  be 
recovered  through  some  form  of  non- 
bypassable  "wire"  charge. 

The  commenter  further  stated  that  it 
is  not  clear  how  construction  costs  will 
be  treated  as  State  PUCs  define  policy 
for  restructuring.  FERC  and  some  State 
PUCs  already  have  proceedings  under 
way  to  determine  the  amount  and 
means  of  sti'anded  cost  recovery.  There 
is  also  the  possibility  of  Congressional 
action.  NRC  should  take  a  proactive 
position  with  FERC  and  State  regulators 
that  potential  stranded  costs,  including 
those  that  may  be  related  to  specific 
decommissioning  cost  obligations, 
should  be  recovered  by  the  electric 
utility  as  part  of  their  rates.  (Several 
other  commenters  also  suggested  that 
NRC  should  aggressively  lobby  FERC 
and/or  PUCs  to  allow  utilities  to  recover 
stranded  decommissioning  costs.) 

One  PUC  does  not  accept  that  any 
source  of  electrical  generation  is  "non- 
competitive" per  se,  and  thus  does  not 
accept  that  nuclear  plants  are  non- 
competitive because  of  high 
construction  costs.  It  is  premature,  an 
oversimplification  of  a  complex  issue, 
and  a  potential  disincentive  to  mitigate 
costs  to  label  any  type  of  generation 
non-competitive  at  this  early  stage  in 
restructuring.  Even  if  nuclear  generation 
is  sold  at  less  than  current  combined 
fixed  and  variable  costs,  the  market 
price  will  probably  exceed  the  variable 
component,  so  there  will  be  som'e 
recovery  of  fixed  costs.  Costs  that  are 
not  recoverable  could  be  the  subject  of 
Federal  or  State  stranded  cost 
proceedings.  Federal  and  State 
authorities  must  inquire  whether  the 
unit  is  necessary  to  the  continued  safe 
and  reliable  operation  of  the 
interconnected  grid,  and  if  the  answer  is 
yes,  a  proration  of  the  costs  may  be 
necessary  among  all  customer  classes 
that  benefit  from  the  continued 
operation  of  the  unit.  If  the  unit  is  not 
necessary,  it  should  be  removed  from 
service.  The  individual  State 
commissions  will  have  to  decide  who 
should  bear  the  cost  to  prematurely  shut 
down,  as  opposed  to  decommission,  an 
uneconomic  plant. 

A  commenter  stated  that  the  treatment 
accorded  stranded  investment  or  costs 
may  vary  from  jurisdiction  to 
jurisdiction  and  few  generalizations  are 
possible.  The  NRC  should  not  become 
embroiled  in  individual  rate 
proceedings  or  debates  about  particular 
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cost  recovery  mechanisms,  but  should 
instead  define  a  clear  policy  that,  from 
a  public  health  and  safety  perspective, 
licensees  must  be  allowed  to  maintain 
an  adequate  financial  posture  to  support 
ongoing  safe  operation  and 
decommissioning.  The  NRC's  policy 
statement  ^  should  be  a  strong  statement 
of  its  expectations.  NRC  should 
participate  in  the  NARUC  subcommittee 
addressing  restructuring. 

Some  commenters  stated  that 
decommissioning  obligations  are 
qualitatively  different  from  other 
stranded  costs.  FERC  has  not  yet 
adopted  a  mechanism  that  provides  for 
recovery  of  decommissioning  costs. 
Order  888  provides  for  recovery  of 
wholesale  stranded  costs  through  the 
"revenues  lost"  approach.  However,  this 
approach  only  accounts  for  and  allows 
recovery  of  fixed  costs  already  incurred 
by  utilities  and  does  not  address  costs 
that  must  be  collected  in  the  future.  A 
better  solution  is  for  the  Federal 
Government  to  assure  the  continuing 
recovery  of  decommissioning  costs  in 
utility  rates,  through  non-bypassable 
fees  to  be  paid  by  utility  customers 
leaving  the  system,  or  through  other 
surcharges  tied  to  the  use  of 
transmission  facilities.  The  NRC  should 
support  cost  recovery  initiatives  and 
help  educate  State  commissions  on  the 
importance  of  ensuring  continued  full 
collection  of  decommissioning  costs. 

Another  commenter  noted  mat  the 
best  ultimate  assurance  of  the  collection 
of  the  cost  of  decommissioning  is  the 
ability  of  the  plant  to  operate  at 
sufficiently  low  marginal  costs  to  collect 
decommissioning  costs  in  gross 
margins.  The  NRC  could  improve  the 
likelihood  of  this  outcome  by  (1) 
encouraging  the  IRS  to  allow  payments 
for  decommissioning  costs  to  be 
generally  deductible  rather  than 
deductible  only  if  they  are  ordered  by  a 
regulatory  agency  and  (2)  strengthening 
utilities'  efforts  to  recover  stranded 
costs.  As  plants  are  further  depreciated 
and  the  cost  of  nonnuclear  generation 
escalates,  existing  plants  will  become 
more  competitive. 

Some  commenters  asserted  that  in  the 
process  of  identifying  well-nm  plants 
and  seeking  the  sale  or  closing  of  the 
not-well-nm  plants,  the  problem  of  who 
should  pay  for  unrecovered  costs  must 
be  addressed.  To  the  extent  that  the 
nonsalability  is  caused  by  problems 
created  by  poor  management,  the  seller 
is  responsible.  If  the  NRC  or  another 
agency  would  undertake  a  program  to 
address  the  problem  of  poorly 


'  See  Draft  Policy  Statement  on  the  Restructuring 
and  Economic  Deregulation  of  the  Electric  Utility 
Industry.  (61  FR  49711:  September  23,  19M). 


performing  nuclear  plants  and 
encourage  continued  maintenance  of 
efficiently  operated  plants,  many  of  the 
questions  asked  by  the  ANPR  might  find 
answers.  Timeliness  in  identifying 
poorly  performing  plants  is  critical 
because  while  the  industry  is  reforming 
itself,  the  ability  to  affect  the  inventory 
of  nuclear  plants  is  at  its  highest  level. 
Once  plants  have  been  evaluated,  the 
NRC  should  be  prepared  with  a  task 
force  to  recommend  an  orderly  plan  for 
the  disposition  of  those  few  plants  and 
operators  who  will  not  be  recommended 
for  further  operations. 

A  few  commenters  believed  that  the 
full  burden  of  covering  the  costs, 
including  decommissioning  costs,  of 
imeconomic  nuclear  plants  should  fall 
on  utility  shareholders  rather  than 
customers  unless  there  is  a  compelling 
case  otherwise. 

Response.  The  Commission  does  not 
see  a  need  to  modify  its  position  that  its 
regulations  need  to  be  modified  at  this 
time  to  address  the  changing  regulatory 
situation  for  power  reactor  licensees 
because  of  the  comments  received. 
Specifically,  the  Commission  agrees 
with  the  commenters  who  hold  the  view 
that  regulators  are  likely  to  allow 
prudently  incurred  stranded  costs  to  be 
recovered  in  some  manner  and  do  not 
see  a  need  to  interfere  in  the  financial 
regulation  of  nuclear  power  plants  with 
respect  to  the  question  of  stranded  costs. 
Some  of  the  comments,  in  which  actions 
were  proposed  for  the  NRC's 
involvement  with  respect  to  stranded 
costs,  were  beyond  the  NRC's  sphere  of 
regulation.  Examples  include  having  the 
NRC  identify  poorly  run  plants, 
requiring  the  plants  to  be  sold  and  for 
the  Federal  Government  to  be  the 
piuchaser  of  last  resort  and  even  run  the 
plants  if  necessary. 

The  NRC  has  addressed  the  issue  of 
stranded  decommissioning  costs 
elsewhere  in  this  notice.  However,  the 
NRC  is  aware  that  stranded  costs, 
insofar  as  their  recovery  affects  a 
licensee's  ability  to  obtain  sufficient 
fimds  to  protect  pubUc  health  and 
safety,  must  be  addressed  to  ensure  that 
they  are  being  adequately  handled. 
Further,  States  are  considering  a  nimiber 
of  options  for  assessing  non-bypassable 
charges  to  recover  decommissioning 
costs,  as  well  as  other  stranded  costs. 
One  such  option  is  "securitization," 
which  entails  financing  the  recovery  of 
stranded  costs  through  issuance  of 
bonds  whose  principal  and  interest 
would  be  repaid  by  an  irrevocable,  non- 
bypassable  charge  set  by  State  statute  on 
an  electric  utility's  distribution 
customers.  Because  the  income  stream 
to  repay  the  bonds  would  be  securitized 
by  the  irrevocable,  non-bypassable 


charge,  the  bonds  would  be  highly  rated 
and  would  thus  require  a  lower  interest 
rate  than  riskier  debt.  Also,  these 
securitized  bonds  would  not  be  part  of 
the  utility's  capital  structure,  and  so 
would  not  reflect  the  higher  cost  of 
equity  capital.  The  spread  in  interest 
cost  between  highly  rated  securitized 
debt  and  lower  rated  utility  capital  that 
includes  both  debt  and  equity  makes 
securitization  attractive  to  many  states. 
The  NRC  believes  that  securitization  has 
the  potential  to  provide  an  acceptable 
method  of  decommissioning  funding 
assurance,  although  other  mechanisms 
that  involve  non-bypassable  charges 
provide  comparable  levels  of  assurance 
and  should  not  be  excluded  fit)m 
consideration  by  State  authorities. 

As  stated  in  tbe  NRC's  "Draft  Policy 
Statement  on  the  Restructuring  and 
Economic  Deregulation  of  the  Electric 
Utility  Industry"  September  23. 1996 
(61  FR  49711):  "Notwithstanding  the 
primary  role  of  economic  regulators  in 
rate  matters,  the  NRC  has  authority 
under  the  Atomic  Energy  Act  of  1954, 
as  amended,  (AEA)  to  take  actions  that 
may  affect  a  licensee's  financial 
situation  when  these  actions  are 
warranted  to  protect  public  health  and 
safety."  The  policy  also  goes  on  to 
explain  that  the  NRC  will  work  and 
consult  more  closely  in  the  future  with 
the  National  Association  of  Regulatory 
Utility  Commissioners  (NARUC),  FERC, 
and  the  Securities  and  Exchange 
Commission  (SEC)  so  that  the  NRC  may 
express  its  positions  on  safety  and 
encourage  the  various  regulatory  bodies 
to  continue  their  allowances  of  adequate 
expenditures  for  plant  safety.  Lastly,  the 
proposed  reporting  requirements  of  this 
rulemaking  are  seen  by  the  NRC  as  a 
vehicle  for  the  Commission  to  monitor 
this  potential  concern. 

C  Nuclear  Financial  Qualifications  and 
Decommissioning  Funding  Assurance 

C.l    Funding  Assurance  if  Plants  Shut 
Down  Prematurely 

Most  cbmmenters  accepted  the 
premise  of  the  question,  whether  costs 
of  a  shortfall  in  decommissioning 
funding  of  a  prematurely  shut  down 
plant  could  be  passed  along  to 
ratepayers.  This  conclusion  was  based 
in  part  on  past  experience  and  in  part 
on  a  belief  that  State  PUCs  will  develop 
methods  to  ensure  that 
decommissioning  costs  are  covered. 
Several  commenters  said  that  recovery 
irom  ratepayers  or  shareholders  would 
depend  on  the  plant  management's 
responsibility  for  the  premature 
shutdown.  If  management  were  deemed 
responsible,  efforts  would  be  made  to 
have  the  shareholders  )iay  for 
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decommissioning;  but  if  tbe 
management  were  not  deemed 
responsible.  State  PUCs  would  find 
methods  to  have  the  ratepayers  provide 
the  funds.  Conunenters  noted  that,  in 
the  past,  decommissioning  costs  had 
been  recovered  for  prematurely  closed 
reactors  (e.g.,  Dresden  1,  Fort  St.  Vrain, 
San  Onofre  Unit  1,  Trojan,  Yankee 
Rowe).  In  a  transition  from  full 
regulation  to  full  competition,  one 
commenter  suggested  a  window  to 
allow  continued  or  possibly  accelerated 
recovery.  Another  commenter  said  that 
a  surcharge  might  be  placed  on 
customers.  Under  competition,  recovery 
could  be  made  through  other  revenue 
streams  of  the  licensee,  a  non- 
bypassable  fee,  or  debt  or  equity  of  the 
licensee.  Two  other  commenters 
suggested  that  transmission  charges 
would  be  the  most  likely  source  of 
funding.  Retained  earnings  of  the  utility 
were  suggested  as  a  source  of  funds. 
Two  commenters  expected  shareholders 
to  be  responsible  for  providing 
decommissioning  funds  in  cases  of 
premature  shutdown. 

Two  commenters.  including  one  PUC, 
conceded  that  PUCs  might  not  have 
jurisdiction  to  require  funding  from 
ratepayers.  Under  such  circxunstances, 
one  PUC  stated,  funding  of 
decommissioning  would  be  greatly 
dependent  on  the  financial  viability  of 
the  regulated  firm.  The  risk  of  recovery 
would  rest  squarely  on  its  shareholders. 
If  the  shareholders  could  not  pay,  the 
liability  would  then  transfer  to 
taxpayers.  For  this  reason,  the 
commenter  suggested,  decommissioning 
might  be  accorded  special  treatment. 

One  commenter  argued  that  the 
solution  to  premature  shutdown  was  for 
NRC  to  require  assurance  for 
decommissioning  costs  prior  to 
approving  reorganizations  or  license 
transfers.  Potential  funding  shortfalls 
should  be  addressed,  another  argued,  on 
a  case-by-case  basis,  and  might  be 
avoided  by  sale  of  the  nuclear  plant  to 
an  entity  better  able  to  manage  it 
effectively.  Two  others  suggested  that  a 
proper  funding  mechanism  would  have 
to  be  identified  and  put  into  place  at 
shutdown,  without  further  specifying 
what  that  mechanism  could  be.  In  the 
opinion  of  one  of  these  commenters, 
such  funding  could  be  a  difficult 
problem  because  ciurently,  on  an 
aggregate  basis,  utilities* 
decommissioning  costs  are  only  about 
25  percent  funded  (about  $9  billion  out 
of  S35  billion),  although  plants  are  at 
about  43  percent  of  their  aggregate 
service  lives.  Early  underfunding  could 
force  high  back-end  funding,  making  the 
plants  uncompetitive. 


A  commenter  stated  that,  contrary  to 
the  planned  40-year  operating  life  of 
nuclear  power  plants,  material  and 
operating  evidence  suggests  plants' 
operating  lives  are  closer  to  15-25  years. 
Hence,  the  plan  to  recoup 
decommissioning  costs  of  over  a  40-year 
operating  life  may  be  unrealistic. 

N£I  took  the  position  that  the  source 
of  funds  to  shut  down  a  plant 
prematurely  would  be  different  from 
company  to  company  and  would  have 
to  come  from  other  ongoing  revenue 
streams  of  the  company  or  from 
alternative  sources  such  as  transmission 
or  distribution  charges,  exit  fees  charged 
customers  leaving  the  system,  or  other 
regulatory  charges.  NEI  also  supported 
NRC  requirements  for  financial 
assurance,  such  as  those  currently  found 
in  10  CFR  50.75.  Five  commenters 
stated  that  they  explicitly  adopted  the 
NEI  position. 

Response.  The  Commission 
recognizes  the  importance  of 
decommissioning  funding  assurance  for 

Erematurely  shutdown  plants  and 
alieves  that  its  current  case-specific 
approach,  outlined  in  §  50.82,  strikes 
the  best  balance  between  level  of 
assurance  and  cost.  The  alternative  of 
requiring  accelerated  funding  for  all 
plants  over  a  defined  period,  to  cover 
the  possibility  of  premature  shutdown 
at  some  plants,  would  be  too  arbitrary 
and  would  lead  to  wide  variations  in 
impacts  on  licensees.  Accelerated 
funding  results  in  the  inequitable  inter- 
generational  problem  of  the  present 
generation  paying  for  the 
decommissioning  costs,  while  the  future 
generation  may  receive  the  benefits  of 
future  electricity  generation  without 
incurring  the  costs  of  decommissioning. 
Although  the  Commission  is  not 
proposing  to  expressly  require 
accelerated  funding  to  address 
premature  shutdowns,  to  the  extent  that 
licensees  no  longer  qualify,  in  whole  or 
in  part,  as  electric  utilities,  they  will,  in 
effect,  have  to  "accelerate"  funding  by 
getting  "up-front"  forms  of  financial 
assurance.  The  staff  expects,  however, 
that  PUCs  and  FERC  will  address 
decommissioning  funding  through  cost 
recovery  mechanisms.  The  Commission 
is  aware  that  some  plants  have  not 
operated  for  the  full  40  years.  However, 
it  is  likely  that  some  plants  will 
continue  operating  for  the  full  40  years 
and  beyond.  Therefore,  the  Commission 
does  not  believe  any  change  is  required 
for  the  planned  40-year  life. 

C.2    When  Does  an  Operator  Cease  To 
Be  a  Utility 

On  the  question  of  when  an  operator 
of  a  nuclear  power  plant  ceases  to  be  a 
"utility"  as  defined  in  10  CFR  50.2, 


seven  commenters  interpreted  the 
definition  strictly  and  concluded  that,  if 
an  operator  ceases  to  satisfy  the  terms  of 
the  definition,  the  operator  is  no  longer 
a  "utility."  Several  commenters  used 
almost  the  same  formula:  an  operator 
would  cease  to  be  a  "utility"  when  it 
ceases  to  provide  service  to  retail  or 
wholesale  customers  at  rates  set  by  a 
separate  regulatory  authority.  One 
commenter  supported  a  clarification  of 
NRC's  regulations  that  would  establish 
its  continued  ability  to  require  the 
proper  accumulation  of 
decommissioning  funds,  while  two 
argued  that  the  NRC  should  relax  its 
definition  to  cover  entities  that  piutihase 
electricity  and  recover  the  costs  from 
rates  charged  customers  or  from  other 
revenue  guarantees.  Another  commenter 
argued  that  NRC  should  seek  additional 
assurance  in  advance  of  deregulation. 

NEI  stated  the  contrary  argument, 
noting  that  it  is  not  apparent  that  any 
licensee  will  fall  outside  the  definition 
of  "utility"  in  the  near  future,  even  after 
restructuring.  NEI  argued  that  as  long  as 
a  licensee  has  adequate  cost-recovery 
mechanisms  under  the  authority  of  State 
or  Federal  regulations,  it  should 
continue  to  be  considered  a  utility. 

Other  commenters  argued  that  even 
after  deregulation  the  price  charged  for 
electricity  will  be  established  by  the 
regulatory  process  or  in  other  ways  that 
will  mean  a  nuclear  plant  will  continue 
to  be  an  "electric  utility."  One  stated 
that  the  term  "electric  utility"  should  be 
construed  to  include  all  entities  that 
have  been  authorized  by  a  State  PUC, 
FERC,  or  other  governing  entity  to 
recover  decommissioning  costs  bom 
custCHners.  Two  commenters  expected 
plants  to  remain  subject  to  State  PUC 
jurisdiction,  and  therefore  to  satisfy  the 
regulatory  definition.  Another  argued 
that  if  a  portion  of  a  vertically  integrated 
company  is  subject  to  cost  recovery 
pricing,  the  definition  is  satisfied.  Two 
said  that  if  a  plant  sets  its  ov«i  rates  for 
electricity,  the  definition  is  satisfied. 

One  conunenter  rejected  the  NRC's 
emphasis  on  an  operator's  satisfying  the 
definition  of  utility,  and  argued  that  the 
emphasis  should  be  on  tbe  financial 
viability  of  the  entity  responsible  for 
decommissioning  the  unit. 

Response.  Consistent  with  the 
position  taken  in  the  ANPR,  the  NRC  is 
proposing  to  revise  its  definition  of 
"electric  utility"  to  introduce  additional 
flexibility  to  address  potential  impacts 
of  electric  industry  deregulation.  The 
Commission  notes  that  the  key 
component  of  the  revised  definition  is  a 
licensee's  rates  being  established  either 
through  cost-of-service  mechanisms  or 
through  other  non-bypassable  charge 
mechanisms,  such  as  wire  charges,  non- 
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bypassable  customer  fees,  including 
securitization  or  exit  fees,  by  a  rate- 
regulating  authority.  Several  States  are 
considering  deregulation  of  future 
operations  of  nuclear  power  plants  so 
that  revenues  will  not  be  determined  by 
cost-of-service  but  by  market-set  prices. 
Should  a  licensee  be  under  the 
jurisdiction  of  a  rate-regulating 
authority  for  only  a  portion  of  the 
licensee's  cost  of  operation,  covering 
only  a  corresponding  portion  of  the 
decommissioning  costs  that  are    . 
recoverable  by  rates  set  by  a  rate- 
regulating  authority,  the  licensee  will  be 
considered  to  be  an  "electric  utility" 
only  for  that  part  of  the  Commission's 
regulations  to  which  those  portions  of 
costs  pertain.  For  example,  if  a  licensee 
were  able  to  collect  40  percent  of  its 
decommissioning  costs  through  rate- 
regulated  activities,  such  as  traditional 
cost  of  service  regulation  or  use  of  non- 
bypassable  charges,  the  remaining  60 
percent  of  the  costs  would  need  to  be 
accounted  for  in  a  manner  consistent 
vkrith  methods  acceptable  for  a  licensee 
other  than  an  electric  utility.  In  this 
proposed  rule,  the  definitions  of  several 
relevant  terms  are  also  provided  for  the 
first  time  in  §  50.2.  It  is  noted  that  some 
commenters  misinterpreted  the  intent  of 
the  existing  definition  of  "electric 
utility"  with  respect  to  entities  that 
establish  rates  themselves.  As  stated  in 
the  proposed  definition,  those  entities 
include  only  public  utility  districts, 
municipalities,  rural  electric 
cooperatives,  and  State  and  Federal 
agencies.  Therefore,  the  proposed 
definition  is  being  proffered  as 
clarification  and  to  show  the  continued 
importance  the  NRC  places  on  the  role 
of  regulatory  authorities  in  the  setting  of 
electric  utilities'  rates  with  respect  to 
the  collection  of  funds  for 
decommissioning  and  other  costs.  This 
is  consistent  with  the  NRC's  draft  policy 
statement. 

C.3    Assurance  Options 

The  following  topics  were  discussed 
by  commenters  in  response  to  the 
iWPR's  questions  relating  to  the  options 
to  be  considered  if  an  electric  utility 
found  itself  operating  a  reactor  that  was 
no  longer  regulated  by  a  rate-setting 
State  or  Federal  body. 

Full  Up-Front  Assurance.  Most 
commenters  opposed  requiring  all 
nuclear  plants  to  provide  full  up-front 
assurance,  often  arguing  that  it  is 
unnecessary  or  that  it  is  overly 
burdensome  to  nuclear  plant  ovtmers. 
Many  commenters  reminded  NRC  that 
deregulation  does  not  inherently  mean  a 
total  lack  of  regulation  or  a  lack  of  cost 
recovery.  One  commenter  believed  NRC 
should,  at  the  time  of  restructuring, 


require  only  an  assurance  level 
commensurate  with  the  completed 
percentage  of  the  operating  life  of  the 
plant.  One  commenter  opposes  advance 
funding  on  the  grounds  that  doing  so 
would  incorrectly  view  all  properly 
executed  reorganizations  as  resulting  in 
•  successor  operators  being  unqualified  to 
ensure  decommissioning  compliance. 

One  commenter  believes  that 
assurance  should  be  provided  before 
licensees  are  exposed  to  the  full 
pressures  of  competition  (3-5  years). 
Two  commenters  supported  the  idea  of 
requiring  assurance  prior  to  NRC's 
approval  of  reorganizations  that  transfer 
control  of  a  nuclear  plant. 

Many  commenters  favor  requiring 
reasonable  financial  assurance  for 
entities  that  cease  to  be  rate-regulated 
utilities.  Many  of  these  commenters, 
and  others,  view  NRC's  current 
regulations  as  basically  adequate  to 
address  these  situations,  although  the 
regulations  might  expand  upon  the 
allowable  methods  of  assurance. 

Additional  Financial  Assumnce 
Methods.  Additional  financial  assurance 
methods  suggested  include  continued 
rate-regulating  entity  determinations,  an 
appropriate  charge  for  decommissioning 
in  contracts  for  the  plant's  output  or  in 
the  transmission  or  distribution  charges 
of  the  licensee  or  its  affiliate  if  the 
charges  are  assigned  to  the  licensee  or 
its  decommissioning  fund,  and  exit  fees 
charged  against  customers  leaving  the 
system.  A  few  commenters  would 
include  any  insurance  for  premature 
decommissioning  caused  by  an 
accident.  One  commenter  would  allow 
utilities  to  establish  any  method  that 
may  be  developed,  including  methods 
requiring  approval  of  PUCs  or  FERC. 
Two  others  would  allow  assurance 
through  a  plan  for  gradually  recovering 
deconrunissioning  fimds  via  rates  and 
prices,  even  for  deregulated  entities. 
Others  argued  that  NRC  should  offer  the 
utilities  flexibility  and  that  each 
situation  should  be  assessed  on  a  case- 
by-case  basis  if  and  when  it  occurs. 

Timing  of  Rulemaking.  With  regard  to 
the  timing  of  the  rulemaking,  a  few 
commenters  support  prompt  NRC 
regulatory  action  to  ensure  that 
adequate  financial  assurance  is  in  place 
prior  to  restructuring,  before  waiting 
further  to  learn  exactly  how  the  industry 
will  develop.  Several  other  commenters, 
however,  believe  that  rulemaking  is 
premature  until  more  is  known  about 
restructuring.  Several  commenters 
suggested  that  NRC  already  has  the 
authority  to  approve  or  disapprove  any 
transfer  of  license  related  to  a  merger  or 
reorganization.  Two  commenters  stated 
that  NRC  should  evaluate  the 
regulations  only  after  further  studies 


that  (1)  identify  those  nuclear  plants 
that  are  not  likely  to  survive  the 
imposition  of  competitive  forces  (i.e., 
those  plants  that  are  not  run  efficiently 
or  that  cannot  be  made  to  run  well),  or 
(2)  develop  quantitative  measures  for 
assessing  the  adequacy  of 
decommissioning  funds  and  rates  of 
accrual.  New  rules,  according  to  one 
commenter,  should  be  timed  to  enable 
utilities  to  take  advantage  of  stranded 
cost  recovery. 

Added  Assurances  for  Safe  Operation 
and  Decommissioning.  Many 
commenters  voiced  opposition  to  the 
ANPR's  query  regarding  whether  the 
NRC  should  require  additional 
assurance  for  adequate  funds  for  safe 
operation  and  decommissioning  in 
anticipation  of  deregulation.  One 
commenter  argued  that  additional 
assurances  in  this  area  may  not  add  to 
or  strengthen  the  obligation  already 
imposed  by  the  terms  and  conditions  of 
the  license.  Others  reasoned  it 
imnecessary,  given  other  existing  NRC 
requirements  and  FERC's  framework  for 
recovery  of  stranded  costs,  including 
decommissioning. 

Only  one  commenter  supported 
additional  assurance  for  safe  operation 
and  decommissioning  in  anticipation  of 
deregulation. 

Joint  Liability. '  In  response  to  the 
ANPR's  query  regarding  newly  created 
organizations  or  holding  companies 
being  held  jointly  liable  for 
decommissioning  costs,  four 
commenters  supported  the  idea  because 
of  the  added  assurance  it  would 
provide.  Three  commenters  would 
consider  requiring  joint  liability  on  a 
pro  rata  basis,  possibly  taking  into 
account  the  remaining  years  of  licensed 
life.  One  commenter  cautioned  that 
jointly  liable  parties  may  disagree  on 
decommissioning  methods  (e.g.,  prompt 
vs.  deferred)  because  of  the  cash  flow 
implications. 

Numerous  other  conunenters  opposed 
the  idea  of  joint  liability,  arguing  that  it 
was  unnecessary,  would  inhibit 
flexibility,  would  weaken  competitive 
position,  or  would  undermine  the 
separate  corporate  identity  or  the 
responsibility  of  the  individual  entities. 
Some  of  these  commenters  suggested 
that  joint  liability  could  be  acgpptable  if 
it  were  an  optional  method  of  financial 
assurance. 

One  commenter  stated  that  new 
owners  and  operators  should  have  to 
assume  the  responsibilities  and 


'  The  concept  (d  yoint  liability  is  defined  in 
Black's  Law  Dictionary  (4th  Ed.)  as: 

One  wherein  joint  obligor  has  right  to  insist  that 
co-obligor  be  joined  as  a  codefendant  with  him.  that 
is,  that  they  be  sued  jointly. 


47594       Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  September  10,  1997  /  Proposed  Rules 


liabilities  of  tbe  previous  owners  and 
operators.  Another  stated  that  the 
financial  assurance  obligation  should 
follow  the  owners  and  operators, 
whether  regulated  or  unregulated,  who 
have  incentives  to  properly  manage  and 
operate  the  units. 

Impacts.  Many  commenters  claimed 
that  requiring  full  up- front  assurance 
would  be  overly  burdensome  to  nuclear 
plant  owners.  Others  argued  that 
additional  assurances  could  inhibit 
competitiveness  relative  to  nonnuclear 
facilities,  impede  reorganization, 
aggravate  potential  stranded  investment, 
or  create  additional  problems  for 
utilities,  ratepayers,  or  taxpayers  at  a 
time  when  competitive  forces  are 
already  causing  economic  concerns. 
Examples  of  such  problems  would 
include  the  difficulty  for  affiliated 
businesses  to  raise  capital,  or  the  need 
for  affiliated  entities  to  charge  more  for 
its  services  reducing  its  competitive 
position  in  the  industry.  Some 
commenters  argued  these  effects  could 
reduce  the  likelihood  that 
decommissioning  will  be  fully  funded 
or  could  increase  the  Ukelihood  of 
premat\ire  shutdown. 

Response.  The  Commission  is 
addressing  most  of  these  comments  by 
revising  the  definition  of  "electric 
utility"  and  by  instituting  a  reporting 
requirement.  As  to  the  issue  of  requiring 
full  up-front  funding  in  advance  of 
deregulation,  the  Commission  agrees 
with  the  commenters  that  such  a  , 
requirement  would  be  overly 
burdensome  if  applied  to  all  licensees. 
However,  given  the  proposed  change  to 
the  definition  of  "electric  utility"  in  this 
action,  any  licensee  no  longer  overseen 
by  a  rate-setting  regulatory  authority, 
i.e.,  a  licensee  other  than  an  electric 
utility,  would  need  to  comply  with  the 
decommissioning  funding  assurance 
requirements  of  §50. 75(e)(2)  unless  that 
licensee  can  otherwise  conclusively 
demonstrate  a  government-mandated, 
guaranteed  revenue  stream  for  all 
unfunded  decommissioning  obligations. 
The  options  contained  in  that  section 
include  prepayment;  an  external  sinking 
fund  coupled  with  a  surety  method  or 
insurance  for  any  unfunded  balance;  or 
a  surety  method,  insurance,  or  other 
guarantee  method. 

The  Cosunission  emphasizes  that  the 
changes  to  the  definition  of  "electric 
utility"  introduce  additional  flexibility 
to  address  deregulatory  developments. 
Thus,  the  NRC  would  expect  licensees 
to  be  more  likely  to  continue  to  qualify, 
in  whole  or  in  part,  as  electric  utilities 
under  the  revised  definition.  Although 
licensees  who  no  longer  qualify,  in 
whole  or  in  part,  as  electric  utilities 
could  encounter  difficulties  in  securing 


alternative  decommissioning  funding, 
experience  to  date  indicates  that  PUCs 
and  FERC  are  addressing 
decommissioning  costs  through  various 
recovery  mechanisms. 

The  timing  of  the  rulemaking  was 
addressed  in  the  response  to  comments 
in  section  A  of  this  notice.  Any 
additional  rulemaking  in  this  area 
would  result  from  experience  gained 
fit>ra  industry  and  regulatory  actions.  As 
several  of  the  commenters  stated,  the 
NRC  has  the  authority  to  approve  or 
disapprove  any  transfer  of  license 
related  to  a  merger  or  reorganization. 
Section  184  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  10  CFR  50.80 
provide  that  control  over  a  license  may 
not  be  transferred,  directly  or  indirectly, 
unless  the  Commission  consents  to  such 
transfer  in  writing. 

The  regulations  do  not  explicitly 
impose  joint  liability  on  co-owners  and 
co-licensees.  As  stated  by  some 
commenters,  joint  liability  may  create 
problems  with  respect  to  potential 
disagreement  on  decommissioning 
methods,  the  inhibition  of  flexibility, 
the  weakening  of  competitive  position, 
and  the  difficulty  in  implementation. 
Also,  as  some  noted,  joint  liability  may 
not  be  needed.  The  new  owners  and 
operators  should  assume  the  obligation 
to  safely  operate  the  facility  and  assure 
adequate  hmding  for  decommissioning, 
as  they  have  the  incentives  to  properly 
manage  and  operate  the  units.  More 
importantly,  however,  is  the  fact  that 
with  the  proposed  modified  definition 
of  "electric  utility,"  restructured  entities 
would  either  have  to  have  adequate 
coverage  of  decommissioning  funding 
obligations  through  some  non- 
bypassable  cost  recovery  mechanism  or 
would  be  required  to  provide  the  types 
pf  up-front  assurance  described  in 
§  50.75(e)(2).  Those  Hcensees  who 
remain  utifities  would  have  the  funding 
assurance  provided  through  being  rate- 
regulated  under  §  50.75(e)(3).  The 
Commission  considers  this  level  of 
assurance  to  be  adequate  and  therefore 
sees  no  need  to  impose  an  additional 
regulatory  obligation  of  joint  liability  on 
co-owners  or  co-Ucensees. 

Lastly,  with  respect  to  the  question  of 
impacts,  the  Commission  has 
considered  the  comments  relating  to 
potential  impacts  in  arriving  at  the 
positions  taken.  The  Commission 
imderstands  that  financial  assurance 
would  place  a  burden  on  licensees  that 
may  affect  their  competitiveness  in  a 
deregulated  environment.  The 
Commission  has  chosen  to  take  an 
approach  that  would  create  no 
additional  financial  impact  over  present 
regulations  for  electric  utilities  and  has 
also  expanded  the  definition  of  electric 


utility  to  accommodate  types  of  rate 
regulation  not  previously  anticipated. 
There  are  also  sufficient  existing  options 
to  demonstrate  financial  assurance  for 
non-electric  utilities.  Entities  without 
adequate  financial  capital  may  find  it 
difficult  to  both  finance  up-front 
decommissioning  funding  and  operate  a 
nuclear  power  plant  safely.  These  newly 
formed  companies  may  not  be  good 
candidates  for  nuclear  power  plant 
ownership. 

C.4    Financial  Test  Qualifications 

About  half  the  commenters  flatly 
opposed  requiring  licensees  to 
demonstrate  financial  assurance  by 
satisfying  minimum  standards  of  net 
worth,  cash  flow,  or  other  financial 
measures. 

Many  of  the  commenters,  including 
NEI  and  four  commenters  who  adopted 
the  NEI  position,  argued  that  such  a  test 
was  not  necessary  or  appropriate.  If 
NRC  is  concerned  about  the  financial 
condition  of  a  particular  licensee,  three 
commenters  said,  an  individualized 
case-by-case  review  would  be  more 
appropriate.  Some  commenters  said  that 
financial  measures  appropriate  for 
investor-owned  utihties  would  not  be 
useful  for  cooperatives,  or  for  utilities 
that  do  not  have  parent  companies. 
Because  generation  and  transmission 
companies  typically  are  highly 
leveraged,  with  many  of  their  assets  in 
the  nuclear  generating  facility,  they 
cannot  meet  a  test  with  a  tangible  net 
worth  requirement  of  ten  times  the 
current  decommissioning  costs,  but  this 
does  not  mean  that  they  cannot  satisfy 
their  financial  obligations.  A  non- 
bypassable  charge  was  suggested  as  an 
alternative. 

Some  commenters  suggested  that  NRC 
should  adopt  more  than  one  alternative 
test,  none  of  which  would  be 
mandatory.  Any  alternative  adopted 
should  be  consistent  among  owners,  and 
should  not  discriminate  against  (me 
class  of  owners,  and  should  not  be 
applied  as  a  static  one-time 
requirement.  Other  suggestions 
included  a  requirement  that  a  firm 
demonstrate  that  it  had  "ample  margins, 
subsequent  to  restructuring"  to  cover 
funding  contributions  or  to  cover 
decommissioning  costs  in  the  event  of  a 
premature  shutdown.  Another  suggested 
disclosure  standards,  developed  through 
the  Financial  Accounting  Standards 
Board,  for  use  in  annual  reports  and 
10-K  filings,  that  would  be  reviewed  by 
Federal  regulators.  Still  another  argued 
that  measures  of  market  value  and  cash 
flow,  rather  than  net  worth,  were 
appropriate  in  a  competitive 
environment,  and  that  the  ratio  of 
available  cash  and  cash  equivalents  to 
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unfunded  decommissioning 
requirements  would  be  the  best  measure 
of  ability  to  support  decommissioning, 
along  with  an  assessment  of  the  utility's 
competitive  situation.  Determining 
whether  a  utility  had  minimum  cash 
flow  sufficient  to  maintain  its  plants  in 
a  non-operating,  interim  stage  prior  to 
decommissioning,  and  the  period  of 
time  the  utility  could  sustain  such  cash 
flows,  was  suggested  by  one  commenter. 

One  commenter  suggested  using  a 
financial  test  as  an  indicator,  from 
which  a  Federal  agency  could  determine 
that  the  utility  needed  assurance  of 
continued  rate  recovery  of  the 
decommissioning  obligation. 

Only  two  commenters  endorsed  a  test 
of  financial  stability  as  a  financial  test 
qualification.  One  pointed  to  assets 
sufficient  to  fund  an  immediate 
decommissioning,  or  a  minimum  level 
of  financial  stability  (measured  through 
investment  grade  secvirities)  or 
insurance,  or  a  surety  to  cover 
decommissioning  costs  as  three 
potentially  acceptable  mechanisms.  The 
other  approved  of  parent  or  self- 
guarantees,  but  noted  that  generators 
with  nuclear  facilities  might  have 
difficulty  meeting  the  financial  test 
criteria,  including  the  investment  grade 
bond  rating  requirement. 

Response.  With  the  proposed  revision 
of  the  definition  of  "electric  utility," 
licensees  who  no  longer  meet  the  new 
definition  will  need  to  comply  with  the 
requirements  of  §  50.75(e)(2),  which 
describes  the  acceptable  methods  of 
financial  assurance  for 
decommissioning  for  a  licensee  other 
than  an  electric  utility.  These  methods 
are  flexible  and  contain  at  least  four 
major  categories  of  acceptable  methods 
to  ensure  funding  for  decommissioning 
as  identified  in  the  previous  response. 
Few  commenters  offered  insights  on 
other  potential  test  quaUfications, 
although  several  stated  that  the  financial 
structure  of  utilities  means  that  meeting 
the  criteria  in  10  CFR  Part  30  could  be 
problematic.  The  NRC  would  need  to 
conduct  additional  research  and 
analysis  to  determine  which  additional 
financial  measures  would  be  most 
useful  and  appropriate  if  a  financial  test 
requirement  for  parent  or  self-guarantee 
were  pursued.  Criteria  could  be 
identified  and  thresholds  developed, 
but  evolution  of  the  industry  might 
mean  that  the  criteria  would  become 
outdated  and  misleading  relatively 
quickly.  Hence,  the  Commission  will 
continue  to  evaluate  this  issue,  but  is 
not  presently  offering  any  changes  to  its 
financial  test  criteria. 


C.5    PUC/FERC  Certification 

Only  two  commenters  gave 
unequivocal  support  to  the  idea  of 
requiring  PUC/FERC  certification.  One 
encouraged  NRC  to  undertake  direct 
dialogue  on  certifications  with  the 
appropriate  PUCs  and  FERC;  the  other 
stated  that  PUCs  and  FERC  must 
undertake  such  certifications  and  that 
NRC  should  impress  upon  them  the 
importance  of  doing  so.  A,few  PUCs,  in 
the  opinion  of  this  commenter,  such  as 
California  and  New  York,  had  already 
recognized  the  need  to  provide  this 
assurance  during  restructuring.  Two 
other  commenters  expressed  optimism 
that  State  regulators  would  resolve  the 
decommissioning  funding  problem  in 
the  transition  to  competition,  with  or 
without  certification,  but  one  went  on  to 
say  that  certification  would  probably  be 
unnecessary.  Of  these,  six  adopted  the 
NEI  position,  which  was  that  without 
new  Federal  legislation  it  would  be 
difficult  to  require  legally  binding 
certification  from  PUCs  or  FERC. 
Requiring  a  licensee  to  obtain  such 
certification  would  place  it  in 
noncompliance,  with  no  way  of 
actiieving  compliance.  If  a  Ucensee  did 
obtain  certification,  however,  NEI 
suggested  that  it  be  allowed  to  satisfy 
the  financial  assurance  requirements 
using  that  mechanism. 

Two  commenters  opposed  to 
certification  argued  that  it  would  be 
counter-productive  because  the  utility 
would  have  no  incentive  to  maintain 
adequate  decommissioning  funds. 
NARUC  and  several  PUCs  either 
opposed  the  idea  or  expressed  strong 
reservations  about  it  NARUC  noted  first 
that  no  ciurent  commission  can  bind  a 
future  commission  at  either  the  Federal 
or  State  level.  However,  NARUC  was 
confident  that  State  PUCs  would 
examine  the  causes  of  underfunding,  if 
it  occurred,  and  seek  remedies.  A  PUC 
stated  that  it  might  not  have  the 
authority  to  certify  that  nuclear  plant 
licensees  under  its  jurisdiction  would 
be  allowed  to  collect  decommissioning 
funds  through  rates  after  restructuring, 
and  another  PUC  similarly  stated  that  it 
could  not  give  a  blanket  guarantee  that 
all  licensees  would  be  allowed  to  collect 
revenues  to  complete  decommissioning 
funding.  A  third  PUC  stated  that  no 
current  commission  could  legally  bind  a 
future  commission,  so  it  could  not 
identify  an  effective  form  of 
certification.  Another  PUC  also 
expressed  doubt  about  how  certification 
would  change  current  procedures,  in 
which  PUCs  can  adjust  rates  based  on 
the  cause  for  and  the  prudence  of  the 
underfunding.  A  different  PUC  noted 
that,  in  the  past,  ratemaking  authorities 


had  allowed  recovery  and  expected 
them  to  act  in  the  future  in  the  same 
way,  but  could  not  be  certain  that  they 
would  issue  certifications.  Another  PUC 
stated  that  it  already  has  and  would 
maintain  authority  to  ensure  that 
utilities  collect  sufficient  funds  for 
decommissioning.  One  commenter 
pointed  out  that  FERC  has  jurisdiction 
only  over  rates  for  wholesale  sales  of 
power.  Over  80  percent  of 
decommissioning  costs  are  recovered 
through  rates  for  retail  power  sales,  over 
which  PUCs  have  jurisdiction.  Relying 
on  State  regulators  would  be 
particularly  problematic  for  muhi-State 
utilities.  Another  commenter  stated  that 
within  five  years  the  issue  would 
become  moot  and  certification  would 
become  impractical  because  of 
competition  and  evolving  antitrust  law. 
A  public  interest  group  had  questions 
about  whether  PUCs  and  FERC  could 
certify,  but  in  any  case  thought  NRC 
should  concentrate  instead  on  the 
licensees.  Another  coihmenter  noted 
that  since  a  significant  portion  of 
nuclear  licensees'  business  are  not 
FERC-regulated,  FERC  certification 
would  have  no  relevance  to  them. 

One  commenter  suggested  procedures 
through  which  NRC  could  interact  with 
State  PUCs  and  FERC;  the  NRC  could 
determine  that  a  utihty's  rate  of 
recovery  for  decommissioning  was 
insufficient,  and  that  determination 
could  be  the  basis  of  an  action  by  a  PUC 
to  modify  the  rates. 

The  final  set  of  commenters  argued 
that  the  question  of  certification  was 
one  that  the  PUCs  and  FERC  shotild 
determine. 

Response.  The  Commission  does  not 
plan  to  implement  certification  by  the 
State  PUCs  or  FERC  because  of  the 
reasons  given  in  many  of  the  comments 
outlined  above.  Although  "certification" 
initially  appeared  to  the  NRC  to  be  an 
option  meriting  further  consideration, 
since  experience  to  date  has  indicated 
that  PUCs  and  FERC  are  addressing 
decommissioning  funding  assurance 
through  more  viable  mechanisms,  the 
NRC  is  not  pursuing  this  option  further. 

C.6    Impact  of  Accelerated  Funding 

Only  a  small  number  of  commenters 
supported  the  idea  of  accelerating 
funding  of  decommissioning  costs.  Two 
expressed  general  support.  Two 
provided  quantitative  analyses  that 
suggested  that  the  impact  of  accelerated 
funding  would  not  create  a  large 
financial  burden  on  either  licensees  or 
ratepayers.  The  PubUc  Utility 
Commission  of  Texas  reported  analysis 
for  three  Texas  plants  that  suggested 
that,  for  a  ten-year  recovery  period, 
electric  base  rates  would  need  to  be 
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increased  by  about  0.5  percent  and  the 
fund  earnings  would  be  increased  by 
about  50  percent.  For  a  five-year 
recovery  period,  rates  would  increase  by 
about  1  percent;  total  life-of-facility 
contributions  by  customers  would  be 
decreased  by  about  55  percent.  In 
addition  to  arguments  that  the  burden 
would  not  be  great,  another  argument 
made  in  support  of  accelerated  funding 
was  that,  after  funding  was  completed, 
the  licensees  who  had  paid  up  their 
decommissioning  funds  would  be  in  a 
better  competitive  position. 
Commenters  also  argued  that  earnings 
from  the  accelerated  funding,  because 
they  would  have  a  longer  time  to  earn 
interest,  would  grow  substantially  and 
provide  a  gain  to  the  licensees  that  they 
would  not  otherwise  obtain. 

Licensees  both  supporting  and 
opposing  accelerated  funding  noted  that 
unless  the  Internal  Revenue  Service 
changed  its  rule  on  the  deductibility  of 
payments  into  the  decommissioning 
trust  fund,  the  accelerated  payments 
would  not  be  deductible.  The  NRC  was 
urged  to  encourage  the  IRS  to  change 
the  rule. 

Almost  three-quarters  of  the 
commenters  opposed  accelerated 
funding  of  decommissioning.  Their 
arguments  against  the  idea  stressed  (1) 
that  it  would  adversely  impact  the 
competitive  situation  of  nuclear 
licensees  and  (2)  that  it  would  be 
inequitable  because  the  amount  that 
each  plant  would  have  to  supply  in  an 
accelerated  payment  would  depend  on 
the  age  of  the  plant  and  the  amount  it 
had  previously  paid  in  the  its 
decommissioning  fund.  The  financial 
marketplace,  rather  than  regulation, 
should  determine  the  speed  with  which 
funding  is  provided.  "Accelerated 
funding,  jp  the  view  of  some 
commenters,  could  not  be  accomplished 
through  rate  increases  and  would  have 
to  be  paid  by  licensees'  stockholders. 
One  commenter  argued  that  utility 
shareholders  should  bear  the  burden  of 
decommissioning  costs,  but  would  not 
do  so  under  accelerated  funding.  Other 
commenters  argued  that  accelerated 
funding  would  shift  the  costs  of 
decommissioning  onto  current 
ratepayers  from  fiiture  ratepayers. 
Commenters  believed  accelerated 
funding  would  lead  to  cash  flow 
problems  for  licensees  and  could  result 
in  increased  borrowing  to  cover  cash 
outlays.  Accelerated  funding  could  lead 
to  the  shutdown  of  marginal  facilities, 
which  would  be  contrary  to  the  intent 
of  the  policy  and  lead  to  additional 
shortfalls  of  decommissioning  funding. 
One  commenter  argued  that  the  amount 
of  decommissioning  funding  that  will 
ultimately  be  required  is  too  uncertain 


to  be  collected  through  accelerated 
funding. 

Response.  The  Commission  continues 
to  be  concerned  with  the  availability 
and  efficacy  of  financial  assurance 
mechanisms  for  decommissioning  for 
those  licensees  whose  rate  regulatory 
oversight  by  FERC  or  the  State  PUC's  is 
substantially  reduced  or  eliminated. 
Under  the  ^4RC's  ciurent  regulations 
(and  as  proposed  to  be  modified  in  this 
rule),  licensees  who  no  longer  meet  the 
definition  of  "electric  utility"  may  use 
financial  Assurance  mechanisms  for 
decommissioning  as  defined  in  10  CFR 
50.75(e)(2),  including  (i)  prepayment; 
(ii)  an  external  sinking  fund  coupled 
with  a  surety  method  or  insurance;  (iii) 
a  surety  method,  insurance,  or  other 
guarantee  method,  including  parent 
company  guarantees  and  self  guarantees 
coupled  with  financial  tests;  and  (iv),  in 
the  case  of  Federal.  State,  or  local 
licensees,  a  statement  of  intent. 

The  Commission  is  concerned  that 
these  financial  assurance  mechanisms 
may  not  be  available  to  some  licensees 
and  is  thus  asking  for  additional 
comment  on  alternative  methods  of 
financial  assurance  that  would  provide 
assurance  equivalent  to  that  already 
provided  under  the  Commission's 
regulations.  For  example,  in  the  advance 
notice  of  proposed  rulemaking,  the 
Commission  raised  the  issue  of  whether 
requiring  the  acceleration  of 
decommissioning  funding  over  a  shorter 
period  of  time  (e.g.,  10  years)  than  the 
period  of  the  operating  license  would 
provide  an  equivalent  level  of  assurance 
to  current  allowed  mechanisms.  As 
discussed  above,  most  commenters 
stated  their  opposition  to  accelerated 
decommissioning  funding.  However, 
this  opposition  appeared  to  be 
predicated  oh  the  assumption  that  the 
NRC  would  require  accelerated  funding 
for  all  power  reactor  licensees,  and  not 
only  those  who  no  longer  met  the 
definition  of  "electric  utility."  Thus,  the 
Commission  is  asking  for  additional 
comments  on  whether  this,  or  some 
other  equivalent  assurance  mechanism, 
should  receive  additional  consideration 
in  this  rulemaking  for  those  entities 
which  would  not  be  classified  as 
"electric  utilities." 

C.7    Potential  Shortfalls  From 
Underestimates  of  Costs 

Commenters  suggested  a  range  of 
responses  to  decommissioning  shortfalls 
occurring  as  many  as  50  years  into  the 
future,  after  a  period  of  safe  storage. 
None,  however,  clearly  identified  a 
source  of  funding  to  make  up  the 
shortfall. 

NEI  and  eight  additional  commenters 
argued  that  there  is  a  reasonable 


probability  that  future  cost  estimates 
could  decrease  rather  than  increase 
because  of  several  factors,  including 
accumulated  industry  experience, 
application  of  new  technologies,  and 
reductions  in  the  ultimate  disposal 
volumes  of  decommissioning  wastes. 
They  also  suggested  that  periodic  re- 
estimates  of  decommissioning  costs  and 
adjustments  to  the  rate  of  collection  to 
reflect  these  re-estimates,  both  during 
operation  and  in  the  post -operation 
phase,  could  resolve  the  problem. 

Several  other  conunenters 
emphasized  solutions  that  involved  cost 
estimates.  One  PUC  suggested  that  the 
NRC  should  allow  utilities  to  use  State- 
required  facility-specific  cost  estimates 
if  they  were  higher  than  NRC  estimates. 
Two  others  suggested  that  NRC  should 
review  cost  estimates  every  five  years, 
with  more  frequent  reviews  as  license 
termination  approaches.  The  Utility 
E)ecommissioning  Group  predicted  that 
shortfalls  would  be  unlikely  to  ari^ 
suddenly  or  to  be  drastic.  Two  utilities 
also  suggested  that  periodic  reviews  of 
cost  estimates,  coupled  with  increased 
collections  as  necessary,  would  remedy 
underfunding.  Two  other  commenters 
made  only  the  general  statement  that 
current  procedures  would  be  adequate, 
and  any  shortfalls  should  be  bandied 
through  appropriate  funding 
mechanisms. 

Some  commenters  recognized  that  the 
problem  of  underfunding  arising  after 
the  safe  storage  period  could  be  serious- 
One  pubUc  interest  group  did  not 
suggest  any  remedy,  stating  only  that 
NRC  could  be  virtually  certain  that  the 
funds  accumulated  for 
decommissioning  would  be  insufficient. 
A  utility  suggested  that  the  only 
solution  would  be  to  delay 
decommissioning  activities  to  allow  the 
decommissioning  fund  to  acciunulate 
additional  earnings  and  to  modify  the 
decommissioning  plans  to  reduce  cash 
flow  needs.  Another  suggestion  was  that 
NRC  could  require  every  licensee  to 
adopt  an  investment  strategy  that  would 
ensure  that  the  decommissioning  fund 
earned  at  least  the  rate  of  inflation 
measured  by  the  consumer  price  index 
(CPI).  and  that  NRC  could  require  the 
utility  to  place  additional  money  into 
the  fund  if  necessary. 

Several  commenters  recommended 
approaches  to  the  problem  that  involved 
PUCs.  Two  suggested  that  underfunding 
would  be  remedied  by  application  to  the 
PUC.  One  suggested  such  PUC 
involvement  would  occur  after  the 
shortfall  was  identified,  the  other 
suggested  that  PUCs  would  take 
potential  shortfalls  into  account  prior  to 
utility  restructiuing  and  that  the 
shortfall  would  not  occur  until  after 
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several  years  of  competition.  This 
commenter  suggested  that  a  wires 
charge  could  be  used  to  ensure  that  such 
shortfalls  did  not  occur.  Three 
commenters  said  that  NRC  should 
intervene  with  State  PUCs  to  ensure  that 
shortfalls  do  not  occur,  either 
immediately  or  when  the  underfunding 
was  recognized.  A  few  commenters 
argued  that  the  causes  of  the  shortfall 
should  be  identified.  If  the  plant's 
management  was  responsible,  the 
additional  decommissioning  costs 
should  be  recovered  from  stockholders. 
NRC  could  require  additional 
contributions  if  the  invested 
decommissioning  funds  are  insufficient. 
Alternatively,  if  the  utifity  management 
is  not  responsible,  customers  should 
bear  the  additional  cost.  However,  as 
one  PUC  noted,  underestimates  that  are 
not  identified  imtil  far  into  the  future 
could  become  a  social  problem.  If  the 
underestimate  is  not  identified  until 
after  the  plant  is  removed  from  service, 
no  ratepayers  will  be  required  to 
provide  additional  funding.  If  the 
company  still  exists  and  is  solvent, 
shareholders  may  be  held  accountable, 
but  only  to  the  point  of  insolvency. 
Gross  underestimates  could  very  well 
bankrupt  the  company  and  place  a 
significant  burden  on  regulators  and 
legislators  to  step  in  to  hind  completion 
of  the  decommissioning. 

None  of  the  commenters 
recommended  increasing  contingency 
factors  to  provide  for  potential  shortfalls 
far  in  the  future.  Several  argued  that 
contingency  factors  are  intended  to 
address  "imforeseeable  cost  elements" 
or  that  contingencies  are  inappropriate 
for  some  other  reason.  The  size  of  such 
contingencies  would  be  too  arbitrary.  In 
addition,  some  State  PUCs  would  not 
apply  larger  contingencies,  particularly 
since  the  current  cost  estimates  already 
contain  a  significant  contingency  factor. 
Finally,  one  commenter  argued  that 
larger  contingencies  would  lead  to  over- 
collection  and  distortion  of  prices  for 
electricity.  Seven  commenters  joined 
NEI  in  taking  a  position  against  the  use 
of  contingencies  to  address  the  problem 
of  potential  shortfalls  occurring  far  in 
the  future. 

Response.  The  Commission  sees  its 
proposed  reporting  requirement  as  a 
way  to  keep  informed  of  licensees' 
decommissioning  funding  status  and 
potential  underestimates  of  cost. 
However,  the  Commission  has 
undertaken  a  study  to  analyze  the  actual 
costs  incurred  by  the  power  reactor 
licensees  that  are  in  the  process  of 
decommissioning,  and  the  Commission 
will  act  accordingly  after  studying  those 
results.  Further,  the  Conunission  has  the 
authority  to  require  power  reactor 


licensees  to  submit  their  current 
financial  assiu-ance  mechanisms  for 
NRC  review,  revision  as  necessary,  and 
approval.  The  Commission  reserves  the 
right  to  take  the  following  steps  in  order 
to  assure  a  licensee's  adequate 
accimiulation  of  decommissioning 
funds:  review,  as  needed,  the  rate  of 
accumulation  of  decommissioning 
funds;  and  either  independently  or  in 
cooperation  with  either  the  FERC  and 
the  State  PUC's,  take  addidonal  actions 
as  appropriate  on  a  case-by-case  basis, 
including  modification  of  a  licensee's 
schedule  for  accumulation  of 
decommissioning  funds. 

C.8    Captive  Insurance  Pool 

The  idea  of  setting  up  a  captive 
insurance  pool  to  pay  unfunded 
decommissioning  cogts  did  not  obtain 
strong  support.  A  few  commenters 
endorsed  it,  with  qualifications.  One 
said  that,  in  fact,  the  mechanism  would 
more  nearly  resemble  a  mutual 
insurance  pool,  and  listed  a  niunber  of 
factors,  including  the  size  of  premiums, 
when  deregulation  occurred,  Federal 
mandates,  the  ability  to  recover  costs, 
and  the  attitude  of  participants,  that 
would  determine  success.  Several    ' 
commenters  responded  that  if  such  a 
pool  could  be  developed,  it  would  be  a 
useful  or  constructive  mechanism. 

NEI  and  six  commenters  taking  the 
same  position  expressed  doubts  about 
the  usefulness  of  such  a  pool,  but 
suggested  that  the  industry  should 
examine  it.  They  argued  that  in  addition 
to  an  insurance  pool,  NRC  should  also 
consider  approving  self-insurance  as  an 
option. 

Almost  half  the  commenters 
expressed  strong  doubts  about  the 
insurance  concept.  No  such  product 
culrently  exists,  and  insuring  against 
shortfalls  in  funding  a  known  and 
planned  event  would  be  a  novel 
concept,  open  to  problems  of  adverse 
selection  and  moral  hazard.'*  Some 
commenters  said  it  would  be  difficult  to 
underwrite,  and  wondered  whether  in  a 
competitive  environment  one  company 


*  "If  the  risk  of  the  insurable  event  varies  between 
potential  buyers,  if  the  buyers  know  their  risk  level 
better  than  the  insurer,  and  if  the  coverage  is  not 
mandatory,  then  the  worst  risks  will  tend  to  buy  the 
most  insurance.  As  a  result,  the  loss  experience  will 
tend  to  be  higher  than  ex|>ected,  premiums  will 
increase,  the  best  risks  will  leave  the  programs,  and 
the  process  can  cycle  on  itself  until  only  the  worst 
risks  are  left."  This  phenomenon  is  known  as 
adverse  selection.  Moral  hazard  is  defined  as  a 
general  laxity  in  loss  prevention,  laxity  in  cost 
control,  once  a  loss  has  occurred,  and  the 
intentional  destruction  of  property.  U.S.  Nuclear 
Regulatory  Commission.  "Design,  Costs,  and 
Acceptability  of  an  Electric  Utility  Self-Insurance 
Pool  for  Assuring  the  Adequacy  of  Funds  for 
Nuclear  Power  Plant  Decommissioning  Expeiue," 
NUREG/CR-2370,  December  1981. 


would  be  interested  in  supporting  the 
financial  obligations  of  its  competitors. 
A  cross-subsidy  of  this  sort,  one  said, 
was  what  deregulation  was  being 
undertaken  to  eliminate.  Participation 
also  might  be  affected  by  the  policies  of 
individual  State  PUCs.  Premium  setting 
would  be  difficult  because  of  the 
possibility  that  utilities  that  had  been 
prepared  to  pay  their  decommissioning 
costs  would  be  reluctant  to  subsidize 
utilities  that  had  not,  and  because 
premiums,  to  provide  sufficient 
coverage,  might  need  to  be  large.  The 
pool  could  face  the  problem  of 
motivating  utilities  to  close  plants  when 
it  would  otherwise  not  be  economic  to 
do  so.  or  motivating  State  PUCs  to 
disallow  the  recovery  of 
decommissioning  costs  through  rates  in 
reliance  on  the  pool.  Some  utilities 
might  underestimate  their 
decommissioning  costs,  to  keep  their 
premiums  low.  A  pool  would  increase 
costs  of  electricity  because,  in  addition 
to  decommissioning  costs,  insurance 
premiums  would  need  to  be  recovered. 
Finally,  one  serious  decommissioning 
shortfall  might  deplete  the  pool. 

Other  commenters  stated  flatly  that 
they  opposed  the  concept.  Several  said 
that  it  raised  the  problem  of  insuring 
against  an  event  that  a  facility  could 
choose  to  create  (the  moral  hazard 
problem).  An  insurance  pool  would 
create,  at  the  least,  an  incentive  for  less 
responsible  utilities  to  underfund  their 
decommissioning  assurance,  burdening 
responsible  utilities  with  high  insurance 
premiums.  Some  commenters  argued 
that  licensees  demonstrating  strong 
financial  capability  should  not  be 
required  to  participate.  Reinsurance  and 
diversification  to  larger  pools  woidd 
make  better  policy,  in  the  view  of  one 
commenter. 

Response.  The  Commission 
recognizes  the  problems  associated  with 
the  concept  of  a  captive  insurance  pool 
as  identified  by  the  above  commenters. 
and  believes  that  they  are  serious 
enough  to  eliminate  this  option  fi^m 
further  consideration.  The  Commission 
is  also  of  the  opinion  that  those  in  favor 
of  this  option  do  not  offer  sufficient 
evidence  that  the  identified  problems 
can  be  overcome. 

C.9    Other  Options  for  NRC  in  Case  ofc 
Limited  Role  for  PUC  or  FERC 

Commenters  suggested  a  wide  variety 
of  financial  assurance  options  for  NRC 
to  consider  if  PUC  or  FERC  oversight  is 
limited  or  eliminated.  One  utility 
suggested  that  financial  assurance 
requirements  should  be  focused  on  the 
financial  viability  of  the  responsible 
entity.  Other  utilities  suggested,  as 
nonregulatory  showings,  self-guaranti 
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or  other  tests  of  financial  strength  such 
as  ownership  of  other  revenue- 
producing  assets  (e.g.,  electricity 
transmission  and/or  distribution  and/or 
natural  gas  operations).  Another 
relevant  factor  could  be  whether  the 
licensee  has  insurance  for  premature 
decommissioning  caused  by  an 
accident.  One  commenter  stated  its 
op{X)sition  to  the  use  of  surety  bonds 
and  insurance  because  of  cost  and 
limited  availability. 

Two  utility  commenters  suggested 
that  regulatory  approaches  include 
mandated  or  allowed  stranded  cost 
recovery  through  a  charge  on 
distribution  or  transmission  or  some 
other  charge  on  all  electric  power  or 
energy  sales,  regulatory  certification  that 
such  costs  will  be  recovered,  and  other 
arrangements  involving  regulatory 
control  such  as  priority  dispatch  for 
nuclear  units.  Another  commenter 
suggested  that  NRC  could  request  FERC 
to  clarify  Order  No.  888  to  make  certain 
that  competitive  access  or  other 
transmission  charges  intended  to 
recover  stranded  costs  also  include  a 
load-proportionate  contribution  to  fund 
decommissioning  costs.  Another 
commenter  stated  that  NRC  and  FERC 
should  urge  Congress  to  adopt  stranded 
cost  legislation  that  will  ensure  recovery 
of  decommissioning  costs  as  the  most 
prudent  solution.  The  commenter 
specifically  advocates  a  wires  charge 
that  would  include  decommissioning 
costs. 

One  commenter  asked  NRC  to 
consider  its  actions  in  the  event  that  a 
licensee  enters  into  bankruptcy.  In  such 
a  case,  the  NRC  could  enter  the 
proceeding  and  argue  that  full  funding 
for  decommissioning  must  be  fulfilled 
as  the  first  priority.  The  commenter  also 
asked  NRC  to  consider  proposing 
legislation  that  would  amend  the 
Bankruptcy  Code  to  give  first  priority  to 
nuclear  decommissioning  costs,  as  the 
Supreme  Court  has  already  held  for 
hazardous  waste  cleanup  costs. 

NEI  and  several  other  commenters 
raised  the  possibility  that  NRC  could 
rely  on  the  Financial  Accoimting 
Standards  Board's*  (FASB)  financial 
disclosures  for  information  in  assessing 
the  nature,  timing,  and  extent  of  the 
company's  commitment  of  its  future 
resources. 

According  to  one  commenter,  NRC 
should  evaluate  each  utility's  particular 
situation  on  a  case-by-case  basis  to 
determine  the  degree  of  assurance 
needed  depending  on  the  financial 


'Th«  Financial  Accounting  Standards  Board  is  a 
private  body  that  establishes  authoritative  financial 
accounting  and  reporting  standard*  io  the  Unitad 
Sutes. 


Strength  of  the  utility,  the  size  of  the 
remaining  unfunded  obligation,  the  age 
of  the  plant,  and  other  factors  as  may  be 
appropriate  to  the  specific  situation. 
Another  believes  NRC  could  retain 
control  through  licensing  constraints 
and  financial  evaluations  made  when 
NRC  approves  transfers  of  assets  and 
licenses. 

A  number  of  utilities  commented  that 
NRC  need  not  identify  all  options 
immediately,  but  could  ultimately 
authorize  a  number  of  alternative 
approaches,  either  based  on  10  CFR 
50.75  or  on  options  that  have  not  yet 
been  recognized.  A  PUC  commenter 
asked  NRC  to  work  collaboratively  with 
States  to  explore,  as  necessary, 
alternative  financial  assurance 
mechanisms  in  the  event  that  privately 
owned  nuclear  generators  are  no  longer 
regulated. 

One  commenter  suggested  that  NRC's 
support  for  existing  Federal  obligations 
to  provide  a  national  nuclear  fuel 
repository  would  also  contribute  to  the 
financial  assurance  of  responsible 
nuclear  decommissioning.  Another 
called  for  financial  assurance  to  be 
mandated  at  the  Federal  level,  and  a 
third  said  NRC  should  consider  whether 
DOE  responsibility  can  be  developed  for 
providing  solutions  to 
decommissioning. 

Four  commenters  said  no  other 
options  were  necessary.  They  reasoned 
that  current  options  are  sufficient 
irrespective  of  PUC  or  FERC  oversight, 
regulatory  oversight  is  unlikely  to  be 
curtailed,  and  FASB  standards  and 
comp>etitive  pressures  will  provide 
sufficient  assurance. 

Response.  The  Commission  believes 
that  additional  consideration  of 
accelerated  decommissioning  funding  or 
other  alternative  financial  assurance 
mechanisms  may  be  warranted,  as 
discussed  in  its  response  at  C.6.  In 
addition,  it  should  be  pointed  out  that 
the  Commission  enters  bankruptcy 
proceedings  to  protect  the  integrity  of 
the  decommissioning  funding,  as 
suggested  by  a  commenter.  Also,  the 
Commission  is  proposing  use  of  the 
FASB  standard  as  a  means  for  the 
reporting  decommissioning  obligations. 
Further,  the  Commission  believes  that 
the  proposed  change  to  the  definition  of 
"electric  utility"  v^ll  be  adequate  to 
address  all  contingencies  wim  respect  to 
financial  assurance  for 
decommissioning  under  deregulation. 
Further,  the  proposed  reporting 
requirement  will  provide  the  NRC  with 
the  opportunity  to  be  informed  on  the 
status  of  licensees'  financial  assurance 
for  decommissioning. 


D.  Federal  Government  Licensee  Use  of 
Statement  of  Intent 

Slightly  fewer  than  half  of  the 
commenters  (20  commenters)  expressed 
an  opinion  on  this  question.  Almost  all 
commenters  took  the  position  that 
Federal  licensees  should  be  treated  in 
the  same  way  as  non-Federal  licensees. 
NEI  argued  that  regardless  of  who  owns 
the  plant,  a  number  of  options  for 
financial  assurance  should  be  allowed, 
and  the  current  options  should  continue 
to  be  permitted.  One  commenter  stated 
clearly  that  because  Federal  licensees 
were  expected  to  face  the  same 
problems  as  other  licensees,  they  should 
be  required  to  set  aside  funds  rather 
than  rely  on  statements  of  intent. 
Several  commenters  pointed  out  that 
different  treatment  for  Federal  licensees 
could  create  competitive  Advantages  for 
the  Federal  licensees.  NRC  should 
ensure  that  the  playing  field  remained 
level.  One  licensee  argued  that  if  a 
financial  assurance  option,  such  as  a 
statement  of  intent,  meets  NRC's 
criteria,  it  should  be  available  for  use  by 
all  licensees.  Others  took  the  position 
that  the  statement  of  intent  should  not 
be  allowed,  because  it  does  not  provide 
any  assurance.  Its  use  by  Federal 
licensees  means  that  the  taxpayers  are 
providing  the  assurance.  One  licensee 
questioned  the  long-term  financial 
condition  of  the  Tennessee  Valley 
Authority  (TVA).  One  commenter 
argued  that  use  of  tax  exempt  bonds 
provides  a  similar  competitive 
advantage  to  those  licensees  who  can 
issue  them. 

Only  TVA  took  the  position  that 
ample  reasons  exist  for  continuing  the 
use  of  statements  of  intent  as  provided 
under  the  current  regulations.  However, 
TVA  also  provided  an  extended 
description  of  the  steps  it  has  taken  to 
use  an  external  trust,  "all  requirements" 
contracts,  and  its  power  to  issue 
indebtedness  to  ensure  its 
decommissioning  costs. 

Response.  The  NRC's  Office  of  the 
Inspector  General  published  an  Audit 
Report,  "NRC's  Decommissioning 
Financial  Assurance  Requirements  for 
Federal  Licensees  May  Not  be 
Sufficient."  OIG/95A-20.  dated  April  3, 
1996.  The  report  found  that 
"•  •  *  NRC's  decision  to  allow  Federal 
licensees  to  use  a  statement  of 
intent  *  *  *  was  based  primarily  on 
the  assumption  that  the  Federal 
Government  would  pay  the  financial 
obligations  of  the  lone  Federal 
licensee.  *  *  *  should  it  be  unable  to 
do  so.  However,  based  on  our  review  of 
the  U.S.  Code  and  discussions  with 
officials  from  the  Departiaent  of  the 
Treasury,  the  Office  of  Management  and 
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Budget  and  TVA,  we  believe  NRC's 
assumption  is  questionable."  The  report 
also  found"*   *   *  that.'although  not 
required,  TVA  has  established  a  fund 
dedicated  to  meet  its  decommissioning 
obligations.  However,  because  this  is  an 
internal  fund  it  can  be  used  for  other 
purposes.  In  fact,  TVA  had  at  one  time 
temporarily  depleted  its 
decommissioning  fund." 

The  majority  of  those  who 
commented  were  opposed  to  allowing 
the  TVA's  use  of  a  statement  of  intent, 
their  reason  basically  being  that  all 
licensees  should  have  the  same  "level 
playing  field."  The  Commission, 
however,  does  not  believe  that  the 
elimination  of  the  statement  of  intent 
option  for  a  Federal  licensee  can  be 
justified  on  a  public  health  and  safety 
basis.  The  Commission  believes  that  the 
risk  of  a  Federal  licensee  not  being  able 
to  fund  its  decommissioning  expenses  is 
remote,  as  the  Commission  is  proposing 
to  define  a  "Federal  licensee"  as  having 
the  full  faith  and  credit  backing  of  the 
Federal  Government.  The  Commission 
considers  the  issue  of  whether  TVA 
qualifies  for  the  use  of  a  statement  of 
intent  to  be  distinguishable  from  the 
question  of  whether  other  "Federal 
licensees"  should  have  this  option. 
Further,  the  Commission  does  not 
believe  it  to  be  in  the  public  interest  to 
foreclose  the  possibility  of  a  future 
licensee  with  the  full  faith  and  credit 
backing  of  the  Federal  Government 
using  a  statement  of  intent.  Hence,  the 
Commission  does  not  propose  to 
eliminate  the  statement  of  intent  as  an 
option  for  Federal  licensees,  but  realizes 
that  this  proposed  definition  may  result 
in  the  TVA  no  longer  being  able  to  meet 
NRC's  definition  of  "Federal  licensee." 

E.  Trust  Fund  Earnings  Credit  for 
Extended  Safe  Storage  Period 

Two  commenters  opposed  credits  for 
earnings  during  extended  safe  storage, 
arguing  that  earnings  assumptions  could 
be  manipulated  and  that  earnings  could 
otherwise  act  as  a  hedge  against 
increases  in  the  cost  of 
decommissioning.  Seventeen 
commenters,  however,  supported 
allowing  credit  for  earnings  on  funds 
during  extended  storage  periods.  Some 
of  these  commenters  argued  that  if 
credits  for  earnings  are  not  allowed, 
more  funds  than  necessary  would  be 
collected,  thereby  generating 
imwarranted  expense  for  licensees  and 
customers  and  possibly 
intergenerational  inequities. 

An  additional  eight  commenters 
supported  allowing  earnings  credits,  not 
only  for  the  extended  safe  storage 
period,  but  also  for  other  periods: 


•  The  period  before  safe  storage, 
when  funds  are  accumulated; 

•  The  deconunissioning  period,  when 
funds  flow  out  of  the  trusts;  and 

•  Both  the  accimiulation  and  outflow 
periods. 

Three  commenters  expressed  the 
opinion  that  States  should  decide 
whether  or  not  to  allow  credit  for 
projected  earnings. 

One  group  of  commenters  imderstood 
that  NRC's  ANPR  considered  a  net 
positive  rate  of  return  when  assessing 
the  status  of  decommissioning  funding 
during  a  SAFSTOR  period,  and  not  that 
a  licensee  would  be  allowed  to  consider 
prospectively  during  the  license  term 
the  possibility  of  a  net  positive  rate  of 
return  over  some  extended  period 
following  shutdown  and  prior  to  actual 
decommissioning.  These  commenters 
felt  that  it  would  be  largely  irrelevant  to 
start  considering  positive  earnings 
during  a  SAFSTOR  period  because,  by 
the  time  of  termination  of  operations, 
licensees  should  have  already 
accumulated  sufficient  funds  Jo  pay  for 
decommissioning. 

Another  commenter  disagreed  with 
the  position  that  excludes  the  benefit  of 
future  tax  deductions  (i.e.,  in  "non- 
qualified" trust  accounts)  in 
determining  the  adequacy  of  a  licensee's 
decommissioning  funding  program 
because  the  deductions  will  have  value 
for  those  who  assimie  the  responsibility 
for  decommissioning. 

Response.  The  Commission  is 
proposing  to  allow  credit  for  earnings 
and  believes  that  its  existing  implicit 
assumption  of  a  zero  rate  of  return  is  too 
conservative  and  not  borne  out  by  the 
data.  The  Commission  is  proposing 
licensees  may  take  credit  using  a  2 
percent  real  rate  of  return  fi-om  the  time 
of  the  funds'  collection  through  the 
decommissioning  period.  As  stated 
below,  this  proposed  action  provides 
licensees  relief  from  current 
requirements  with  no  adverse  impact  on 
public  health  and  safety,  licensees,  or 
NRC  resources,  arid  the  proposed 
reporting  requirements  would  allow  the 
licensees'  decommissioning  funds  to  be 
monitored  by  the  Conunission. 

E.l  Real  Rate  of  Return 

Five  commenters  took  the  position 
that  NRC  should  not  specify  a  single 
allowable  rate  of  return,  but  should 
allow  licensees  to  take  credit  for  any 
rate  they  can  justify  given  their  specific 
situation.  Some  of  these  commenters 
supported  their  positions  by  stating  that 
licensees  employ  diffierent  investment 
strategies  depending  on  factors  such  as 
the  number  of  plants,  when  they  expect 
to  begin  decommissioning,  applicable 
State  taxes,  and  whether  the  funds  are 


in  a  qualified  or  nonqualified  trust. 
Another  commenter  suggested  that 
plant-specific  annualized  rates  could  be 
justified  based  on  historical  data. 
Considerable  judgment  will  be  needed 
to  develop  the  rate,  argued  one  utility 
group,  but  no  more  judgment  than  is 
needed  in  developing  decommissioning 
cost  estimates. 

Three  commenters  suggested  that 
NRC  use  long-term,  historical  rates  for 
the  asset  allocation  employed,  adjusted 
by  the  Icmg-term,  historical  inflation 
rate. 

Six  commenters  stated  that  NRC 
should  not  specify  a  single  allowable 
rate  of  return,  but  should  define  the 
basis  on  which  licensees  may  select  an 
appropriate  positive  real  rate. 

Four  commenters  expressed  the  view 
that  States  should  decide  the  rate,  and 
a  fifth  commenter  thought  either  States 
or  FERC  should  decide  the  rate.  Another 
commenter  thought  the  rate  should  be 
determined  by  an  (unidentified) 
"acceptable  third  party." 

One  commenter  suggested  an  after-tax 
rate  of  3  percent  as  reasonable  and 
achievable  with  acceptable  levels  of 
investment  risk  (e.g..  50  percent  equity, 
50  percent  fixed  income).  Another 
commenter  proposed  a  rate  of  3  percent 
because  that  rate  is  the  historicalreal 
return  on  Treasury  bonds.  One 
commenter  felt  NRC  should  float  the 
values  based  on  contemporary  30-year 
Treasuries. 

Two  commenters  opposed  the  use  of 
a  positive  rate  assumption  for  earnings 
during  extended  safe  storage,  arguing 
that  earnings  assumptions  could  be 
manipulated  and  that  earnings  could 
otherwise  act  as  a  hedge  against 
increases  in  the  cost  of 
decommissioning. 

Response.  Based  on  the  NRC  review 
of  historical  data,  real  (i.e.,  inflation 
adjusted,  after  tax)  rates  of  return  using 
U.S.  Treasury  issues  have  been  on  the 
order  of  2  percent.  Therefore,  the 
Commission  proposes  to  use  a  2  percent 
real  rate  of  return  throughout  the 
decommissioning  collection  periodiis  a 
default  earnings  amount  and  in  the  safis 
storage  period  as  a  specified  amount. 
The  NRC  acknowledges  that  the 
historical  data  is  subject  to  some  degree 
of  interpretation,  and  that  a  3  percent 
real  rate  may  be  viewed  by  some  as  a 
"reasonable"  measure  for  this 
parameter.  While  some  may  propose  use 
of  higher  values  based  on  other  types  of 
investments,  the  Commission  believes 
the  proposed  value  represents  as  close 
to  a  "risk  bee"  return  as  possible  and 
has  increased  confidence  that  the  2 
percent  value  can  be  consistently 
achieved.  Higher  earnings  amounts  will 
be  allowed  diuing  the  period  of  reactor 
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operation  if  specifically  approved  by  a 
rate-setting  authority.  To  the  extent  that 
earnings  in  a  given  year  prove  to  be 
greater  than  2  percent,  the  balance  of  the 
fund  will  be  greater  than  anticipated. 
Licensees  may  take  this  higher  balance 
into  account  in  calculating  subsequent 
contributions  to  their  sinking  funds. 
This  means  the  size  of  subsequent 
contributions  will  decrease,  even 
though  these  subsequent  contributions 
will  still  be  based  on  a  2  percent 
earnings  assumption.  If  rates  turn  out  to 
be  lower  than  this.  10  CFR  50.82  already 
provides  that  licensees  are  to  adjust 
decommissioning  funds  during  safe 
storage  to  reflect  changes  in  cost 
estimates.  Thus,  there  is  little  risk  that 
there  will  be  major  shortfalls  in 
decommissioning  funds.  Further,  the 
proposed  reporting  requirements  will 
allow  the  licensees'  decommissioning 
funds  to  be  monitored  by  the 
Commission. 

E.2  Appropriate  Time  Period 

Twelve  commenters  expressed  the 
view  that  credit  for  projected  earnings 
should  be  allowed  over  the  full  length 
of  the  extended  safe  storage  period.  An 
additional  eight  commenters  also 
thought  credit  should  be  allowed  for 
earnings  projected  over  additional 
periods: 

•  The  period  before  safe  storage, 
when  funds  are  accimiulated. 

•  The  decommissioning  period,  when 
funds  flow  out  of  the  trusts. 

•  Both  the  accumulation  and  outflow 
periods. 

Two  more  would  allow 
commensurate  credit  for  a  period  with 
site-specific  schedules  for  funding  and 
decommissioning.  Another  commenter 
noted  that  considerable  judgment  would 
be  needed  to  determine  the  appropriate 
time  period,  but  no  more  than  would  be 
needed  to  develop  the  decommissioning 
cost  estimate.  Four  commenters,  all 
PUCs  or  PUC  groups,  felt  NRC  should 
leave  the  issue  of  the  length  of  the 
period  to  the  States. 

Only  two  commenters  suggested  that 
credit  be  limited  to  a  fixed  number  of 
years.  One  of  these  suggested  10  years. 
The  other  proposed  a  maximum  of  20 
years,  and  a  minimum  of  3  years. 

Two  commenters  opposed  the  use  of 
positive  earnings  assumptions  during 
any  period,  arguing  that  earnings 
assumptions  could  be  manipulated  and 
that  earnings  could  otherwise  act  as  a 
hedge  against  increases  in  the  cost  of 
decommissioning. 

Response.  The  Commission  proposes 
to  allow  licensees  to  take  credit  for 
earnings  on  external  sinking  funds  from 
the  time  of  the  funds'  collection  through 
the  decommissioning  period.  Because 


the  NRC  is  requiring  the  funding,  it  is 
reasonable  for  the  NRC  to  provide  for  a 
positive  rate  of  return  on  the  collected 
funds,  where  justified.  Further,  the  NRC 
is  proposing  a  longer  period  in  which 
credit  should  be  allowed  for  earnings 
because  the  justification  for  allowing  a 
positive  rate  of  return  over  the  safe 
storage  period  also  holds  for  allowing 
credit  from  the  time  of  fund  collection 
through  the  decommissioning  period. 
Again,  the  proposed  reporting 
requirement  provides  the  NRC  with  the 
ability  to  monitor  licensees' 
decommissioning  funds.  Lastly,  this 
proposed  action  provides  licensees 
relief  from  current  requirements  with  no 
adverse  impact  on  public  health  and 
safety,  licensees,  or  NRC  resources. 

F.  Reporting  on  the  Status  of 
Decommissioning  Funds 

Many  commenters  supported  a 
reporting  requirement  in  light  of 
concerns  about  decommissioning 
funding.  Some  of  these  felt  that  NRC 
should  require  relatively  comprehensive 
refwrts  because  NRC's  authority  extends 
beyond  that  of  FERC  and  the  States,  and 
because  FERC  and  the  States  do  not 
always  require  uniiorm  information  to 
be  submitted  at  regular  intervals.  One 
commenter  stated  that  an  NRC 
regulatory  amendment  is  needed  even 
in  the  absence  of  deregulation  to  correct 
the  flawed  assumption  that  PUCs  and 
FERC  actively  monitor 
deconunissioning  funds.  The 
commenter  stated  that  PUC  and  FERC 
monitoring  efforts  are.  in  most  cases, 
limited  in  scope  and  may  take  place 
infrequently  (i.e..  when  a  rate  case  is 
filed).  Each  PUC  is  generally  cbncemed 
only  about  its  jurisdictional  portion  of 
the  decommissioning  funds,  and  FERC's 
jurisdiction  is  limited  to  only  the 
wholesale  portion  of  a  company's  sales. 
Moreover,  many  States  do  not  have 
jurisdiction  over  municipal  and 
cooperative  agencies,  some  of  which  are 
owners  or  partial  owners  of  nuclear 
plants.  Therefore,  the  NRC  may  be  the 
only  regulating  agency  that  can  provide 
an  effiective  and  timely  monitoring 
function  for  all  the  funds  required  for 
decommissioning. 

Three  commenters  opposed  a 
reporting  requirement  as  uimecessary. 
while  two  others  believed  such  a 
requirement  was  premature  and  could 
conflict  with  or  be  duplicative  of 
information  that  may  be  required  by 
forthcoming  FASB  standards.  Two 
commenters  stated  that  NRC 
requirements  should  not  duplicate 
requirements  of  States  or  FASB.  Lastly, 
a  commenter  stated  that  if  PUC 
oversight  is  limited  or  eliminated,  NRC 


should  assume  oversight  of 
decommissioning  funds. 

Response.  The  Commission  is 
proposing  that  a  i}eriodic  reporting 
requirement  be  implemented  so  that  the 
Commission  has  appropriate  assurance 
that  licensees  are  collecting  their 
required  decommissioning  funds.  The 
benefits  of  obtaining  this  information 
through  a  reporting  requirement,  in 
terms  of  both  determining  licensee 
compliance  with  NRC  decommissioning 
funding  regulations  and  responding  to 
Congressional  and  other  requests, 
outweigh  the  minimal  impact  of  the 
requirement  and  would  be  less 
burdensome  to  licensees  and  the  NRC 
than  relying  on  the  existing  NRC 
inspection  process. 

F.l    Contents 

Three  commenters  stated  that 
reporting  requirements  would  be* 
unobjectionable  if  they  were  minimal 
and  limited  to  material  of  the  nature 
historically  provided  to  State  regulators 
or  in  other  financial  reports.  Similarly, 
others  stated  that  NRC  should  rely  on 
the  same  information  as  will  be  required 
by  the  proposed  FASB  statement 
regarding  accounting  for  certain 
liabilities  related  to  closure  or  removal 
of  long-lived  assets.  Five  commenters 
agreed  with  the  NEI  that  reports  should 
be  kept  as  simple  as  possible.  One 
commenter  stated  that  comprehensive 
reports  should  be  prepared  for  each 
facility,  integrating  information  for  all 
owners.  Thus,  if  a  facility  has  multiple 
owners,  one  consolidated  report  would 
be  prepared  with  separate  data  for  each 
owner  attached.  On  the  other  hand,  one 
commenter  argued  that  reports  should 
be  based  on  the  licensee's  interest  in  the 
nuclear  unit  and  not  on  a  total  unit 
basis. 

One  group  of  commenters  stated  that 
NRC  could  make  the  annual  reports 
fit)m  plant  operators  available  to  the 
public,  which  would  be  consistent  with 
the  availability  of  information  required 
under  proposed  FASB  standards. 

A  PUC  stated  that  New  Jersey's 
reporting  rules  may  be  adequate  for 
NRC's  purposes. 

Suggested  contents  for  the  reports 
included  50  items  under  the  following 
general  headings:  E)ecommissioning 
Costs  and  Activities,  Contributions, 
Trust  Status  and  Activity,  Other 
Financial  Information,  and  several 
Miscellaneous  Items. 

Response.  The  Commission  is  in  the 
process  of  issuing  a  draft  regulatory 
guide  on  this  proposed  requirement 
which  would  endorse  FASB  draft 
standard  No.  158-B,  "Accoimting  for 
Certain  Liabilities  Related  to  Closure  or 
Removal  of  Long-Lived  Assets."  The 
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NRC  is  endorsing  this  draft  FASB 
standard  as  a  means  of  providing 
guidance  for  licensees  to  comply  with 
those  portions  of  the  NRC's  regulations 
regarding  a  Ucensee's  reporting  on  the 
status  of  its  decommissioning  funding. 
Licensees  would  comply  with  the  FASB 
standard  once  it  becomes  final  in  order 
to  remain  consistent  with  generally 
accepted  accounting  principles.  The 
NRC  believes  that  the  FASB  standard 
would,  if  adopted,  provide  the  required 
information.  However,  because  of  the 
ambiguity  in  the  FASB  standard  with 
respect  to  whether  the  required 
information  will  be  reported  on  a  per- 
unit  basis,  the  NRC  has  defined  its 
reporting  requirement  to  include  such 
per-unit  information.  The  NRC  has 
reviewed  the  proposed  contents  of  the 
reports  on  decommissioning  funds  to 
ensure  that  the  needs  of  the  agency  are 
balanced  versus  the  time  constraints  of 
the  licensees  in  assembling  the  reports. 
The  Commission  is  also  proposing  to 
require  that  any  modifications  to  a 
licensee's  external  trust  agreement  also 
be  reported. 

F.2  Frequency 

Several  commenters  stated  that 
licensees  should  report  on  the  status  of 
decommissioning  funds  on  an  annual 
basis.  Others  believed  reports  should  be 
required  no  more  frequently  than 
annually.  NEI  stated  that  NRC  should 
not  require  licensees  to  report  on  the 
status  of  their  decommissioning  fimds 
any  more  fi«quently  than  every  3  to  5 
years.  NEI  noted  that  SEC  rules  and 
proposed  FASB  standards  require 
utilities  to  disclose  the 
decommissioning  costs  in  financial 
statements. 

Two  commenters  suggested  reporting 
at  5-year  intervals.  One  of  these 
suggested  that  interim  status  reports 
could  be  required  on  an  annual  basis. 

One  conunenter  stated  that  NRC 
should  require  no  more  frequent 
reporting  beyond  FASB  requirements. 
Another  commenter  stated  that  reports 
should  be  no  less  frequent  than 
specified  by  the  Securities  and 
Exchange  Act  of  1934. 

One  commenter  suggested  that  NRC 
consider  more  frequent  reporting  for 
plants  approaching  the  end  of 
commercial  operation  and  for  plants 
experiencing  operating  problems.  One 
commenter  stated  that  the  timing  of 
required  reports  should  parallel  that  of 
other  reports  such  as  FERC  Form  1,  SEC 
10-K.  and  annual  financial  reports. 
Similarly,  two  commenters  felt  that 
annual  reports  should  be  caused  by  NRC 
by  September  30  of  the  following  year. 
Two  commenters  stated  that  interim 
reports  could  be  required  for  significant 


events  (e.g.,  merger,  acquisition, 
financial  deterioration).  This  commenter 
also  suggested  that  limited  or  negative 
growth  of  the  fund  in  a  given  year  due 
to  overall  market  conditions  should  not 
automatically  trigger  adjustments  to 
funding  levels  but  rather  that  a  3-  to  5- 
year  time  frame  should  be  used. 
Response.  The  Commission  is 
proposing  that  every  licensee  submit  its 
initial  report  on  the  status  of 
decommissioning  funds  to  the  NRC 
within  9  months  after  the  effective  date 
of  this  rule,  and  at  least  once  every  2 
years  thereafter.  Annual  submission  is 
not  being  proposed  as  an  option  because 
the  NRC  believes  it  can  adequately 
review  licensee  financial  assiu^nce 
status  for  decommissioning  biennially 
while  reducing  licensee  reporting 
burden.  However,  the  licensee(s)  of  any 
plant  that  is  within  5  years  of  its 
planned  end  of  operation  would  be 
required  to  submit  its  report  annually. 

G.  Comments  on  Topics  Not  Specifically 
Raised  in  the  ANPR 

Commenters  suggested  several  actions 
that  NRC  had  not  asked  about 
specifically  in  the  ANPR.  First,  a 
commenter  stated  that  NRC  should 
require  sites  to  be  decommissioned  to 
"green  field"  status,  consistent  with 
FERC  guidelines. 

Response.  The  Commission's  position 
is  that  once  radioactive  contamination 
of  the  reactor  facility  is  removed  to  a 
level  acceptable  to  the  NRC,  there  is  no 
longer  a  health  and  safety  concern 
preventing  the  NRC  license  from  being 
terminated. 

A  commenter  suggested  the 
imposition  of  a  mandatory  insurance 
requirement  for  licensees  to  cover  fund 
shortfalls  at  the  time  of  premature 
decommissioning  in  States  where 
accelerated  collection  frt>m  ratepayers 
and  intergenerational  subsidies  are  not 
allowed. 

Response.  The  Commission  does  not 
agree  with  the  commenter  on  the  need 
for  mandatory  insurance.  As  stated  in 
the  response  to  comments  on  Stranded 
Costs,  Section  B,  the  previously 
referenced  "Draft  Pohcy  Statement  on 
the  Restructuring  and  Economic 
Deregulation  of  the  Electric  Utility 
Industry"  stated  that  the  NRC  has  the 
authority  "to  take  actions  that  may 
affect  a  Ucensee's  financial  situation 
when  these  actions  are  warranted  to 
protect  pubUc  health  and  safety."  The 
Commission  believes  that  there  are 
enough  alternatives  available  to  address 
the  potential  problems  caused  by 
premature  decommissioning  so  that 
mandatory  insurance  would  not  be 
required. 


One  commenter  stated  that  the 
requirements  for  subaccounts  should  be 
waived.  Their  position  is  that  licensees 
that  have  contributed  monies  to  a  single 
trust  fund  for  multiple 
decommissioning-related  purposes  be 
required  simply  to  demonstrate  to  the 
NRC  that  there  are  or  will  be  sufficient 
assets  in  the  trust  fund,  in  the  aggregate, 
to  pay  for  the  NRC-defined 
decommissioning  cost  of  the  nuclear 
unit  and  for  any  other 
decommissioning-related  purposes 
identified  in  the  trust  agreement. 

Response.  The  Commission^  is  not 
concerned  with  the  details  of  how  a 
licensee  keeps  accounts  for 
decommissioning  as  long  as  a  licensee 
is  able  to  demonstrate,  on  a  per-unit 
basis,  the  amount  of  funds  identified 
and  available  for  the  required 
decommissioning  purposes.  Thus,  the 
Commission  accepts  the  commenter.'s 
position  in  general,  although  it  notes 
that  there  is  no  current  requirement, 
only  guidance,  relating  to  the  use  of 
subaccounts. 

A  commenter  stated  that  NRC  should 
undertake  as  a  priority  task  the 
identification  of  nuclear  plants  that  do    - 
not  perform  well.  For  plants  with 
performance  problems,  NRC  should  take 
aggressive  steps  to  persuade  the 
operator  to  sell  the  plant  to  another 
operator  at  a  price  that  recognizes  its 
market  value  or  to  terminate  the  license. 
In  some  cases,  particularly  when  plants 
were  financed  with  bond  indentures  or 
other  instruments  that  limit  the  owner's 
ability  to  sell  the  plant  or  impose 
conditions  on  such  sales,  these 
restrictions  would  need  to  be  identified 
in  the  process  of  identifying  well-run 
plants.  Further,  the  commenter  states 
that  if  the  plant  does  not  produce  a 
price  acceptable  to  the  operator,  the 
Federal  Government  will  offer  a  price 
that  will  provide  the  operator  with  some 
fraction  of  the  purchase  price  and  take 
over  control  and  ownership,  including 
any  decommissioning  fees  that  have 
been  collected.  The  Federal  Government 
would  restart  any  plant  it  beUeves  can 
continue  as  a  source  of  power  and  will 
decommission  the  others  from  public 
funds. 

Response.  The  Commission  does  not 
see  its  position  as  one  to  force  a  licensee 
to  sell  its  plant.  While  the  NRC  does 
aggressively  attempt  to  identify  poorly 
performing  plants  through  such 
processes  as  the  "Watch  List,"  the 
decision  as  to  whether  another  entity 
should  become  the  operator  of  a  facility 
is  for  the  owners  of  that  facility  to  make. 
Although  the  NRC  would  have  to 
approve  any  transfer  of  control  over  any 
power  plant  license  under  Section  184 
of  the  Atomic  Energy  Act  and  10  CFR 
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50.80,  the  NRC  is  reluctant  to  become 
involved  in  the  business  decision- 
making processes  of  the  licensees  on 
such  matters.  As  to  the  NRC  taking  over 
poorly  performing  plants,  the  Atomic 
Energy  Act  confers  "takeover"  authority 
on  the  NRC  only  in  extremely  limited 
circumstances.  See  Section  108  of  the 
Atomic  Energy  Act  (42  U.S.C.  2138) 
limiting  such  authority  to  circumstances 
where  "•  •  •  the  Congress  declares  that 
a  state  of  war  or  national  emergency 
exists*  *  *." 

A  commenter  stated  that  the  NRC 
should  develop  a  reliable,  sound 
estimate  (or  method  of  estimating) 
decommissioning  costs,  and  should 
update  the  estimates  on  a  regular  basis 
to  incorporate  technological  and  other 
changes. 

Response.  The  Commission  is 
planning  to  revise  its  estimates  of 
decommissioning  costs  after  it  obtains 
actual  plant-specific  data  from  ongoing 
decommissioning  projects. 

Another  commenter  stated  that  NRC 
should  sponsor  technical  conferences 
on  decommissioning  so  the  pace  of 
technological  resolutions  for  cleaning 
up  and  decommissioning  plants  could 
be  increased. 

Response.  While  the  proposed  action 
is  not  a  suggested  rulemaking,  the 
Commission  is  taking  the  suggestion 
under  consideration.  However,  the 
Commission  is  aware  of  a  number  of 
deregulation  and  decommissioning 
conferences  that  have  been  held  or  are 
being  planned. 

A  commenter  stated  that  the  NRC 
should  ask  separately  about  other 
financial  issues  because  changes  to  the 
definition  of  "electric  utility"  could 
have  implications  in  contexts  other  than 
decommissioning,  such  as  general 
financial  qualifications  reviews  for 
initial  licensing  and  related  license 
amendments,  from  which  utilities  are 
now  exempted. 

Response.  While  the  Commission  is 
not  presently  asking  questions  on  other 
financial  issues,  it  is  attempting  to 
address  the  concerns  by  proposing 
revisions  to  Part  50  to  be  consistent  with 
the  proposed  change  in  the  definition  of 
"electric  utility." 

A  commenter  stated  that  NRC  should 
delay  action  as  the  Texas  PUC  has 
initiated  three  regulatory  investigation 
projects  focusing  on  the  restructuring 
and  partial  deregulation  of  the  electric 
industry  in  that  State.  Further,  the  State 
has  not  developed  a  formal  policy  on 
many  of  the  issues  set  forth  in  the 
ANPR. 

Response.  It  is  because  of  the  number 
and  variety  of  State  actions  being 
proposed  in  the  areas  of  deregulation 
and  restructuring  that  the  Commission 


is  proposing  this  rulemaking  now.  The 
Commission  wishes  to  prepare  for  any 
new  types  of  nuclear  power  generating 
licensees  resulting  from  the  States' 
actions.  However,  the  Commission  is 
well  aware  that  this  proposed 
rulemaking  may  not  be  the  last  action 
for  it  to  undertake  in  this  area. 

One  commenter  stated  that  the 
Commission  should  support  revisions  to 
Internal  Revenue  Code  Section  468A 
regarding  deductibility  for  contributions 
to  an  external  fund. 

Response.  The  commenter  does  not 
make  a  suggestion  as  to  what  should  be 
done  in  this  rulemaking.  Rather,  the 
suggestion  goes  to  questions  regarding 
consideration  of  whether  any  changes  to 
the  U.S.  Code  are  needed  to  address 
decommissioning  financial  assurance, 
in  particular  any  changes  to  the  Bank- 
ruptcy Code.  This  matter  will  be 
addressed  separately  by  the  NRC  as  part 
of  its  input  to  an  inter-agency  review 
process  for  the  development  of 
proposed  legislation. 

Lastly,  a  commenter  stated  that  the 
NRC  should  hold  all  licensees  to  the 
same  high  standard  for  assurance  of 
decommissioning  funds.  Previously,  the 
NRC  had  one  standard  for  non-utility 
licensees  and  a  much  more  lenient 
standard  for  rate- regulated  utilities.  NRC 
must  establish  strict  and  thorough 
standards  for  the  collection,  investment, 
segregation,  and  reporting  of 
decommissioning  funds  and  those 
standards  must  apply  to  all  licensees, 
including  those  that  have  traditionally 
been  considered  regulated  utilities. 

Response.  The  Commission  position 
is  that  it  is  not  necessary  to  impose  any 
additional  decommissioning  funding 
requirements  on  those  entities  that  meet 
the  proposed  definition  of  "electric 
utility."  However,  as  explained  above, 
the  Conunission  believes  that  those 
entities  that  no  longer  meet  the 
proposed  definition  should  be  required 
to  meet  the  more  "strict"  standards.  The 
Commission  also  believes  that  most 
power  reactor  licensees  would  be 
allowed  to  fund  decommissioning  costs 
through  non-bypassable  charges. 

To  summarize,  the  Commission's 
underlying  philosophy  of  financial 
assurance  for  decommissioning  is 
unchanged.  Basically,  those  licensees 
that  remain  "electric  utilities"  by  the 
Commission's  revised  definition  should 
follow  the  same  financial  assurance 
regulations  as  before.  However,  the 
Commission  believes  that  this  proposed 
rulemaking  provides  for  adequate 
protection  in  the  face  of  a  changing 
environment  that  was  not  envisioned 
when  the  existing  rule  was  originally 
written.  Further,  with  deregulation,  the 
Commission  does  not  believe  that  it 


would  be  able  to  identify  all  the 
potential  types  of  licensees  to  which  it 
will  be  exposed.  Therefore,  new  and 
unique  restructuring  proposals  will 
necessarily  involve  ad  hoc  reviews  by 
the  NRC  Further,  the  Commission  will 
exercise  direct  oversight  of  such  reviews 
to  maintain  consistent  NRC  policy 
toward  new  entities.  In  addition  to  the 
proposed  definition  revisions,  the 
Commission  is  proposing  two  other 
modifications.  The  first  is  to  require 
power  reactor  licensees  to  perioidically 
report  on  the  status  of  their 
decommissioning  funds  and  changes  to 
their  external  trust  agreements.  Second, 
the  Commission  is  proposing  to  allow 
licensees  to  take  credit  for  the  earnings 
on  decommissioning  trust  funds.  The 
Commission  does  not  see  the  need  to 
take  actions  proposed  by  some 
commenters  that  would,  in  its  view, 
strain  licensees  unnecessarily,  because 
of  licensees'  competing  needs. 

Section-By-Section  Description  of 
Changes 

WCFRPartSO 

Section  50.2  is  amended  to  revise  the 
definition  of  "electric  utility"  in 
response  to  deregulation  of  the  electric 
generating  industry.  The  section  also  is 
amended  by  the  insertion  of  definitions 
of  previously  undefined  terms  that  aid 
in  the  understanding  of  the  NRC's 
rulemaking  position.  Further,  "Federal 
licensee"  is  defined,  so  that  the 
characteristics  of  a  licensee  that  may 
make  use  of  a  statement  of  intent  as  a 
mechanism  to  satisfy  financial 
assurance  requirements  for 
deconunissioning  is  clarified.  Sections 
50.43,  50.54,  50.63,  50.73.  and  50.75  are 
amended  to  replace  the  term  "licensees" 
or  a  similar  term  depending  on  the 
context  for  the  term  "electric  utility"  to 
be  consistent  with  the  proposed  changes 
to  10  CFR  50.2. 

Section  50.43  is  amended  so  States 
are  added  to  regulatory  agencies  as 
those  entities  to  which  the  Commission 
will  give  notice  of  application  for  a  class 
103  license  for  a  conmiercial  power 
generation  facility. 

Section  50.54(w)  is  amended  by 
requiring  that  power  reactors,  as 
opposed  to  electric  utilities,  obtain 
insurance  in  the  manner  prescribed. 

Section  50.63  is  amended  so  that 
licensees,  as  opposed  to  the  originally 
used  term  utilities,  are  required  to 
provide  specific  material  for  NRC 
review  relating  to  reactor  core  and 
associated  systems. 

Section  50.73  is  amended  to  refer  to 
"licensee"  rather  than  "utility" 
personnel  in  stating  the  information 
required  to  be  reported  regarding 
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personnel  errors  related  to  matters 
requiring  a  Licensee  Event  Report. 

Section  50.75  is  amended  in  three 
paragraphs  to  include  the  defiiutional 
change  in  the  reporting  and 
recordkeeping  for  decommissioning 
planning. 

Section  50.75  also  is  amended  to 
allow  licensees  to  take  2  percent  credit 
on  earnings  for  prepaid  trust  funds  and 
external  sinking  funds,  to  institute  a 
reporting  requirement  for  licensees  on 
the  status  of  their  decommissioning 
funding  and  on  changes  to  licensees' 
external  trust  agreements. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
commimications  software  packages,  or 
directly  via  Internet.  Background 
doctmients  on  the  advance  notice  of 
proposed  rulemaking  are  also  available, 
as  practical,  for  downloading  and 
viewing  on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  l-(800) 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC Main  Menu." 
Users  will  find  the  "FedWorld  Online 
User's  Guides"  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
(703)  321-3339,  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  from  th^ 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Conunission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  fix)m  FedWorld*s  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 


"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorid  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP  that  mode  only  provides  access 
for  downloading  files  and  does  not 
display  the  NRC  Rules  Menu. 

You  may  also  access  the  NRC's 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
same  access  as  the  FedWorld  bulletin 
■  board,  including  the  facility  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555,  telephone 
(301)  415-5780;  e-mail  AXD3enrc.gov. 
For  information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher,  (301)  415-6215;  e-mail 
CAG@nrc.gov. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  is  proposing  to  amend  its 
regulations  on  financial  assurance 
requirements  for  the  decommissioning 
of  nuclear  power  plants.  The  proposed 
amendments  are  in  response  to  the 
likelihood  of  deregulation  of  the  power 
generating  industry  and  resulting 
questions  on  whether  current  NRC 
regulations  concerning 
decommissioning  funds  and  their 
financial  mechanisms  will  need  to  be 
modified.  The  proposed  action  would 
revise  the  definition  of  "electric  utility" 
contained  in  10  CFR  50.2,  would  add  a 
definition  of  "Federal  licensee"  to 
address  the  issue  of  which  licensees 
may  use  statements  of  intent,  and  would 
require  power  reactor  licensees  to  report 
periodically  on  the  status  of  their 
decommissioning  funds  and  on  the 
changes  in  their  external  trust 
agreements.  Also,  the  proposed 


amendments  would  allow  licensees  to 
take  credit  for  the  earning  on 
decommissioning  trust  funds. 

These  proposed  changes  could  have 
the  following  effects  on  nuclear  power 
reactor  licensees:  (1)  Potentially 
requiring  licensees  who  have  been 
"deregulated"  to  secure 
decommissioning  financial  assurance 
instruments  that  provide  full  current 
coverage  of  projected  decommissioning 
costs,  (2)  limiting  the  types  of  licensees 
that  can  qualify  for  the  use  of 
Statements  of  Intent  to  satisfy 
decommissioning  financial  assurance 
requirements,  (3)  requiring  periodic 
reporting  on  the  status  of  their 
accumulation  of  decommissioning 
funds,  thus  leading  to  the  potential  for 
the  NRC  to  require  some  remedial  action 
if  the  licensee's  actions  are  inadequate, 
and  (4)  permitting  licensees  to  assume 
a  real  rate  of  return  of  two  percent  per 
annum,  or  such  other  rate  as  is 
permitted  by  a  Public  Utility 
Commission  or  the  Federal  Energy 
Regulatory  Commission,  on  their 
accumulated  funds.  These  actions  are  of 
the  type  focused  upon  financial 
assiu^nces  and  mechanisms  to  assure 
funding  for  decommissioning  and  are 
hot  actions  that  would  have  any  effect 
upon  the  human  environment.  Neither 
this  acticMi  nor  the  alternatives 
considered  in  the  Regulatory  Analysis 
supporting  the  proposed  rule  would 
lead  to  any  increase  in  the  effect  on  the 
environment  of  the  decommissioning 
activities  considered  in  the  final  rule 
published  on  June  27, 1988  (53  FR 
24018),  as  analyzed  in  the  Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 
(NUREG-0586,  August  1988).6 

Promulgation  of  Uiese  rule  changes 
would  not  introduce  any  impacts  on  the 
environment  not  previously  considered 
by  the  NRC.  Therefore,  the  Conunission 
has  determined,  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Commission's 
regulations  in  subpart  A  of  10  CFR  Part 
51,  that  this  rule,  if  adopted,  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  No  other  agencies  or  persons 
were  contacted  in  reaching  this 


•Copies  of  hnjREG-0586  are  available  for 
inspection  or  copying  for  a  fee  from  the  NRC  Public 
Document  Room  at  2120  L  Street  NfW.  (Lower 
Level)  Washington.  DC  20555-0001;  telephone 
(202)  634-3273:  fax  (202)  634-3343.  Copies  may  be 
purchased  at  current  rates  from  the  U.S. 
Goverrunent  Printing  Office,  P.O.  Box  370892, 
Washington.  DC  20402-9328:  telephone  (202)  512- 
2249:  or  from  the  National  Technical  Information 
Service  by  wrriting  NTIS  at  5285  Port  Royal  Road. 
Springfield.  VA  22161. 
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detemiination,  and  the  NRC  staff  is  not 
aware  of  any  other  documents  related  to 
consideration  of  whether  there  would  be 
any  environmental  impacts  of  the 
proposed  action.  The  foregoing 
constitutes  the  environmental 
assessment  and  finding  of  no  significant 
impact  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  information  collection 
necessary  for  the  proper  performance  of  the 
functions  of  the  NRC,  including  whether  the 
information  will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to  be 
collected? 

4.  How  can  the  tnirden  of  the  information 
collection  be  minimized,  including  the  use  of 
automated  collection  techniques? 

Send  conunents  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0011),  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  October  10, 
1997.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  an  information  collection  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Brian  J. 
Richter,  Office  of  Nucleeu-  Regulatory 
Resettrch,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  telephone  (301)  415-6221.  e-mail 
bjr©n  rc.gov. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
imder  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)) 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  Public  Law  104-121  (March  29, 
1996),  the  Commission  certifies  that  this 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing,  operation,  and 
decommissioning  of  nuclear  power 
plants.  The  companies  that  own  these 
plants  do  not  fall  in  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  NRC's  size  standards  (10  CFR  2.810). 

Backfit  Analysis 

The  regulatory  analysis  for  the 
proposed  rvle  also  constitutes  the 
documentation  for  the  evaluation  of 
backfit  requirements,  and  no  separate 
backfit  analysis  has  been  prepared.  As 
defined  in  10  CFR  50.109,  the  backfit 
rule  applies  to 

*   *   *  modification  of  or  addition  to 
systems,  structures,  components,  or  design  of 
a  facility;  or  the  design  approval  of 
manufacturing  license  for  a  facility,  or  the 
procedures  or  organization  required  to 
design,  construct,  or  operate  a  facility:  any  of 
which  may  result  from  a  new  or  amended 
provision  in  the  Commission  rules  or  the 
imposition  of  a  regulatory  staff  position 
interpreting  the  Commission  rules  that  is 
either  new  or  different  from  a  previously 
applicable  staff  position  *  *  *. 

The  proposed  amendments  to  NRC's 
requirements  for  the  financial  assurance 
of  decommissioning  of  nuclear  power 
plants  would  revise  the  definition  of 
"electric  utility,"  define  "Federal 
licensee."  and  add  several  associated 


definitions:  add  new  reporting 
requirements  pertaining  to  the  use  of 
prepayment  and  external  sinking  funds; 
impose  new  reporting  requirements  for 
power  reactor  licensees  on  the  status  of 
decommissioning  funding  that  specify 
the  timing  and  contents  of  such  reports; 
and  permit  power  reactor  licensees  to 
take  credit  for  a  2  percent  armual  real 
rate  of  return  on  hinds  set  aside  for 
decommissioning  from  the  time  the 
funds  are  set  aside  through  the  end  of 
the  decommissioning  period.  These 
proposed  actions  are  necessary  to 
ensure  that  nuclear  power  reactors 
provide  for  adequate  protection  of  the 
health  and  safety  of  the  public  in  the 
face  of  a  changing  environment  not 
envisioned  when  the  reactor 
decommissioning  funding  regulations 
were  promulgated. 

Although  some  of  the  changes 
proposed  to  the  regulations  are 
reporting  requirements,  which  are  not 
covered  by  the  backfit  rule,  other 
elements  in  the  proposed  changes  could 
be  considered  backfits  because  they 
would  modify  or  clarify  procedures 
with  respect  to  (1)  acceptable 
decommissioning  funding  options 
under  various  scenarios,  (2)  what 
licensees  may  use  statements  of  intent, 
and  (3)  permitted  credit  for  real  rates  of 
return  on  funds  set  aside  for 
decommissioning.  The  NRC  has 
determined  to  treat  this  action  as  an 
adequate  protection  backfit.  because  the 
action  is  necessary  for  the  NRC  to 
maintain  assurance  of  adequate  funding 
for  power  plant  decommissioning, 
particularly  in  the  face  of  the 
uncertainties  associated  with  electric 
utility  restructuring  and  deregulation. 
Accordingly,  these  proposed  changes  to 
the  regulations  are  required  to  satisfy  10 
CFR  50.109(a)(5)  and  a  hill  backfit 
analysis  is  not  required  pursuant  to  10 
CFR  50.109(a)(4)(ii). 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Firr  nrotection, 
Inteigovemmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 
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PART  50— DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FAaLITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161. 
182, 183, 186,  189.  68  Stat.  936,  937,  938. 
048,  953,  954,  955,  956,  as  amended,  sec. 
234,  83  SUt.  1244,  as  amended  (42  U.S.C. 
2132,  2133.  2134.  2135.  2201.  2232.  2233. 
2236,  2239,  2282);  sees.  201,  as  amended. 
202.  206.  88  Stat.  1242.  as  amended.  1244. 
1246  (42  U.S.C.  5841,  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  SUt.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185,  68  SUt.  955  as  amended  (42  U.S.C.  2131. 
2235),  MC.  102.  Pub.  L  91-190.  83  SUt  853 
(42  U.S.C  4332).  Sections  50.13,  and 
50.S4(dd).  and  50.103  also  issued  under  see. 
108.  68  SUt.  939,  as  amended  (42  U.S.C 
2138).  Sections  50.23.  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185,  68  SUt.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L  91-190,  83  SUt.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  SUt  1245  (42  U.S.C  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415,  96  SUt  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  SUt  939  (42  U.S.C.  2152). 
Sections  50.80 — 50.81  also  issued  under  see. 
184.  68  SUt.  954.  as  amended  [42  U.S.C 
2234).  Appendix  F  also  issued  under  sec. 
187.  68  SUt  955  (42  U.S.C  2237). 

2.  In  §  50.2  the  definition  of  Electric 
Utility,  is  revised  and  the  definitions  of 
Ck>st  of  service  regulation.  Federal 
licensee,  and  Non-bypassable  charges 
are  added  in  alphabetical  order  to  read 
as  follows: 

fStU    Definitions.  _ 

•  •        *        •        • 

Cost  of  service  regulation  means  the 
traditional  system  of  rate  regulation  in 
which  a  rate  regulatory  authority  allows 
an  electric  utility  to  charge  its  customers 
all  reasonable  and  prudent  costs  of 
providing  electricity  services,  including 
a  return  on  the  investment  required  to 
provide  such  services. 

•  •        •        •        • 

Electric  utility  means  any  entity  that 
generates,  transmits,  or  distributes 
electricity  and  that  recovers  the  cost  of 
this  electricity  through  rates  established 
by  a  regulatory  authority,  such  that  the 
rates  are  sufficient  for  the  licensee  to 
operate,  maintain,  and  deconmiission  its 
nuclear  plant  safely.  Rates  must  be 
established  by  a  regulatory  authority 
either  directiy  through  traditional  cost 
of  service  regulation  or  indirectiy 
through  another  non-bypassable  charge 
mechanism.  An  entity  whose  rates  are 
established  by  a  regulatory  authority  by 
mechanisms  that  cover  only  a  portion  of 
its  cosU  will  be  considered  to  be  an 


"electric  utility"  only  for  that  portion  of 
the  costs  that  are  collected  in  this 
manner.  Public  utility  districts, 
municipalities,  rural  electric 
cooperatives,  and  State  and  Federal 
agencies,  including  associations  of  any 
of  the  foregoing,  that  establish  their  own 
rates  are  included  within  the  meaning  of 
"electric  utility." 

Federal  licensee  means  any  NRC 
licensee  that  has  the  full  faith  and  credit 
backing  of  the  United  States 
Government. 

*  *        •        •        • 

Non-bypassable  charges  means  those 
charges  imposed  by  a  governmental 
authority  which  affected  persons  or 
entities  are  required  to  pay  to  cover 
costs  associateid  with  operation, 
maintenance,  and  decommissioning  of  a 
nuclear  power  plant  Affected 
individuals  and  entities  would  be 
required  to  pay  those  charges  over  an 
established  time  period. 

•  *        •        »        * 

3.  In  §  50.43,  paragraph  (a)  is  revised 
to  read  as  follows: 


f5a43    Additional  I 

provisions  affecting  daas  103  licsnsas  for 


(a)  The  Commission  will  give  notice 
in  writing  of  each  application  to  such 
regulatory  agency  or  State  as  may  have 
jurisdiction  over  the  rates  and  services 
incident  to  the  proposed  activity;  will 
publish  notice  of  the  application  in  such 
trade  or  news  publications  as  it  deems 
appropriate  to  give  reasonable  notice  to 
municipalities,  private  utilities,  public 
bodies,  and  cooperatives  which  might 
have  a  potential  interest  in  such 
utilization  or  production  facility;  and 
will  publish  notice  of  the  application 
once  each  week  for  4  consecutive  weeks 
in  the  Fedraral  Register.  No  license  will 
be  issued  by  the  Commission  prior  to 
the  giving  of  such  notices  and  until  4 
weeks  after  the  last  publication  in  the 
Federal  Register. 
•        *        *        •        » 

4.  In  S  50.54,  the  introductbry  text  of 
para^aph  (w)  is  revised  to  read  as 
follows: 


S5a54    Conditions  of 


(w)  Each  power  reactor  licensee  imder 
this  part  for  a  production  or  utilization 
facility  of  the  type  described  in 
§§  50.21(b)  or  50.22  shall  take 
reasonable  steps  to  obtain  insurance 
available  at  reasonable  costs  and  on 
reasonable  terms  from  private  sources  or 
to  demonstrate  to  the  satisfoction  of  the 
Commission  that  it  possesses  an 


equivalent  amount  of  protection 
covering  the  licensee's  obligation,  in  the 
event  of  an  accident  at  the  licensee's 
reactor,  to  stabilize  and  decontaminate 
the  reactor  and  the  reactor  station  site  at 
which  the  reactor  experiencing  the 
accident  is  located,  provided  that: 

•  *        •        *        • 

5.  In  §  50.63,  paragraph  (aH2)  is 
revised  to  read  as  follows: 

150.63    LossofahsmaUngeurrsntpowsr. 

(a)  •  •  * 

(2)  The  reactor  core  and  associated 
coolant,  control,  and  protection  systems, 
including  station  batteries  and  any  other 
necessary  support  systems,  must 
provide  sufficient  capacity  and 
capability  to  ensure  that  the  core  is 
cooled  and  appropriate  containment 
integrity  is  maintained  in  the  event  of  a 
station  blackout  for  the  specified 
duration.  The  capability  for  coping  with 
a  station  blackout  of  specified  duration 
shall  be  determined  by  an  appropriate 
coping  analysis.  Licensees  are  expected 
to  have  the  baseline  assumptions, 
analyses,  and  related  information  used 
in  their  coping  evaluations  available  for 
NRC  review. 

•  •        •        •        • 

6.  In  §50.73,  paragraph 
(b)(2)(ii)(J)(2)(ivj  is  revised  to  read  as 
follows: 

fSaTS    Uosnses  event  report  syslsni. 

•  •        •        •        • 

(2)  •  *  * 
(ii)  •  •  • 

0)**' 
(2)  •  •  • 

(iv)  The  tj^  of  personnel  involved 
(i.e.,  contractor  personnel,  licensed 
operator,  nonlicensed  operator,  other 
licensee  personnel.) 


7.  In  §  50.75.  paragraphs  (a),  (b),  (d), 
(eKl)(i).  (e)(l)(U),  and  (e)(3)  introductoiy 
text  are  revised  and  paragraphs  (f)(1), 
(2),  and  (3)  are  redesignated  as 
paragraph  Cf)(2),  (3),  and  (4)  and  a  new 
paragraph  (f)(1)  is  added  to  read  as 
follows: 

fsars    Reporting  and  recordkoaping  for 
decommissioning  planning. 

(a)  This  section  establishes 
requirements  for  indicating  to  NRC  how 
reasonable  assurance  will  be  provided 
that  funds  will  be  available  for 
decommissioning.  For  power  reactor 
licensees  it  consists  of  a  step-wise 
procedure  as  provided  in  paragraphs  (b), 
(c),  (e),  and  (f)  of  this  section.  Funding 
for  decommissioning  of  electric  utilities 
is  also  subject  to  the  regulation  of 
agencies  (e.g..  Federal  Energy 
Regulatory  Commission  (FERC)  and 
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State  Public  Utility  Commissions) 
having  jurisdiction  over  rate  regulation. 
The  requirements  of  this  section,  in 
particular  paragraph  (c),  are  in  addition 
to.  and  not  substitution  for,  other 
requirements,  and  are  not  intended  to  be 
used,  by  themselves,  by  other  agencies 
to  establish  rates. 

(b)  Each  power  reactor  applicant  for 
or  holder  of  an  operating  license  for  a 
production  or  utilization  facility  of  the 
type  and  power  level  specified  in 
paragraph  (c)  of  this  section  shall 
submit  a  decommissioning  report,  as 
required  by  10  CFR  50.33(k)  of  this  part 
containing  a  certification  that  financial 
assurance  for  decommissioning  will  be 
provided  in  an  amount  which  may  be 
more  but  not  less  than  the  amount 
stated  in  the  table  in  paragraph  (c)(1)  of 
this  section,  adjusted  annually  using  a 
rate  at  least  equal  to  that  stated  in 
paragraph  {c)(2j  of  this  section,  by  one 
or  more  of  the  methods  described  in 
paragraph  (e)  of  this  section  as 
acceptable  to  the  Commission.  The 
amount  stated  in  the  applicant's  or 
licensee's  certification  may  be  based  on 
a  cost  estimate  for  decommissioning  the 
facility.  As  part  of  the  certification,  a 
copy  of  the  financial  instrument 
obtained  to  satisfy  the  requirements  of 
paragraph  (e)  of  this  section  is  to  be 
submitted  to  NRC. 
***** 

(d)  Each  non-power  reactor  applicant 
for  or  holder  of  an  operating  license  for 
a  production  or  utilization  facility  shall 
submit  a  decommissioning  report  as 
required  by  10  CFR  50.33(k)  of  this  part 
containing  a  cost  estimate  for 
decommissioning  the  facility,  an 
indication  of  which  method  or  methods 
described  in  paragraph  (e)  of  this 
section  as  acceptable  to  the  Commission 
will  be  used  to  provide  funds  for 
decommissioning,  and  a  description  of 
the  means  of  adjusting  the  cost  estimate 
and  associated  funding  level 
periodically  over  the  life  of  the  facility. 

(e)(1)  *  •  * 

(i)  Prepayment.  Prepayment  is  the 
deposit  prior  to  the  start  of  operation 
into  an  account  segregated  from  licensee 
assets  and  outside  the  licensee's 
administrative  control  of  cash  or  liquid 
assets  such  that  the  amount  of  funds 
would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  tnist,  escrow 
account,  government  fund,  certificate  of 
deposit,  or  deposit  of  government 
securities.  A  licensee  may  take  credit  on 
earnings  on  the  prepaid 
decommissioning  trust  funds  using  a  2 
percent  annual  real  rate  of  return  from 
the  time  of  the  funds'  collection  through 
the  decommissioning  period,  if  the 


licensee's  rate-setting  authority  does  not 
authorize  the  use  of  another  rate. 

(ii)  External  sinking  fund.  An  external 
sinking  fund  is  a  fund  established  and 
maintained  by  setting  funds  aside 
periodically  in  an  account  segregated 
from  licensee  assets  and  outside  the 
licensee's  administrative  control  in 
which  the  total  amount  of  funds  would 
be  sufficient  to  pay  decommissioning 
costs  at  the  time  termination  of 
operation  is  expected.  An  external 
sinking  fund  may  be  in  the  form  of  a 
trust,  escrow  account,  government  fund, 
certificate  of  deposit,  or  deposit  of 
government  securities.  A  licensee  may 
take  credit  for  earnings  on  the  external 
sinking  funds  using  a  2  percent  annual 
real  rate  of  return  from  the  time  of  the 
funds'  collection  through  the 
deconmiissioning  period,  if  the 
licensee's  rate-setting  authority  does  not 
authorize  the  use  of  another  rate. 


(3)  For  an  electric  utility,  its  rates 
must  be  sufficient  to  recover  the  cost  of 
the  electricity  it  generates,  transmits,  or 
distributes.  These  rates  must  be 
established  by  a  regulatory  authority 
such  that  they  are  sufficient  for  the 
licensee  to  operate,  maintain,  and 
decommission  its  plant  safely.  The 
Commission  reserves  the  right  to  take 
the  following  steps  in  order  to  assure  a 
licensee's  adequate  accumulation  of 
decommissioning  funds:  review,  as 
needed,  the  rate  of  accimiulation  of 
decommissioning  funds;  and  either 
independently  or  in  cooperation  with 
either  the  FERC  and  the  State  PUC's, 
take  additional  actions  as  appropriate 
on  a  case-by-case  basis,  including 
modification  of  a  licensee's  schedule  for 
acciunulation  of  decommissioning 
funds.  Acceptable  methods  of  providing 
financial  assurance  for 
decommissioning  for  an  electric  utility 
are — 
*        •        •        •        * 

(f)(1)  Each  power  reactor  licensee 
shall  report  to  the  NRC  within  9  months 
after  (the  effective  date  of  the  final  rule], 
and  at  least  once  every  2  years  thereafter 
on  the  status  of  its  decommissioning 
funding  for  each  reactor  facility  or  part 
of  a  reactor  facility  that  it  owns.  The 
information  in  this  report  must  include, 
at  a  minimum:  the  amount  of 
decommissioning  funds  estimated  to  be 
required  pursuant  to  10  CFR  50.75(b) 
and  (c):  the  amount  accumulated  to  the 
date  of  the  report;  a  schedule  of  the 
annual  amounts  remaining  to  be 
collected;  the  assumptions  used 
regarding  rates  of  escalation  in 
decommissioning  costs,  rates  of 
earnings  in  deconunissioning  trust 
funds,  and  rates  of  other  factors  (e.g., 


discount  rates)  used  in  funding 
projections:  and  any  modifications 
occurring  to  a  licensee's  current  trust 
agreement  since  the  last  submitted 
report.  Any  licensee  for  a  plant  that  is 
within  5  years  of  the  projected  end  of 
its  operation  shall  submit  such  a  report 
annually. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September.  1997. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyb, 

Secretary  of  the  Commission. 

|FR  Doc.  97-23962  Filed  9-9-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Offic«  of  the  Secretary 

14  CFR  Pan  255 

[Docket  Na  08T-97-2881;  Notice  Na 

RIN  21(»-AC86 

Computer  Reservations  System  (CRS) 
Regulations 

agency:  Office  of  the  Secretary. 

Transportation 

ACTION:  Advance  notice  of  proposed 

rulemaking 

summary:  The  Department  is  initiating 
this  rulemaking  to  determine  whether  it 
should  continue  or  modify  its  existing 
rules  governing  airline  computer 
reservations  systems  (CRSs).  Unless 
extended  by  the  Department,  the 
existing  rules  (14  CFR  part  255)  will 
expire  on  December  31. 1997.  It  is  the 
Department's  preliminary  position  that 
the  rules  should  be  continued,  probably 
with  revisions. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10. 1997.  Reply 
comments  must  be  submitted  on  or 
before  December  9,  1997.  >, 

ADDRESSES:  Comments  must  be  filed  in 
Room  PL-401.  Docket  49812,  U.S. 
Department  of  Transportation.  400  7th 
St.  S.W..  Washington  ,  D.C.  20590.  Late 
filed  comments  will  be  considered  to 
the  extent  possible.  To  facilitate 
consideration  of  comments,  each 
commenter  should  file  six  copies  of  its 
comments. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW.. 
Washington.  DC  20590,  (202)  366-4731. 
SUPPt-EMENTARY  INFORMATION:  The 
Department  adopted  its  rules  governing 
CRS  operatioixs— 14  C.FJL  part  255— 
because  CRSs  had  become  essential  for 
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the  marketing  of  airline  services  for 
almost  all  airlines  operating  in  this 
country.  We  found  that  the  rules  were 
necessary  to  ensure  that  the  owners  of 
the  systems — all  of  which  were  airlines 
or  airline  affiliates — did  not  use  them  to 
unreasonably  prejudice  the  competitive 
position  of  other  airlines  or  to  provide 
misleading  or  inaccurate  information  to 
travel  agents  and  their  customers.  Oui 
rules  include  a  simset  date,  December 
31,  1997,  so  they  will  expire  unless  we 
readopt  them  a^er  examining  whether  . 
they  are  still  necessary.  We  are 
beginning  this  proceeding  to  determine 
whether  we  should  readopt  the  rules 
and,  if  so,  with  what  modifications. 

The  CRS  Business 

A  CRS  consists  of  a  periodically- 
updated  central  database  that  contains 
information  on  the  travel  services  sold 
through  the  system.  Subscribers  (mainly 
travel  agents)  access  the  CRS  through 
computer  terminals,  which  are  usually 
leased  bom  the  system.  Consiuners  may 
also  access  a  CRS  through  an  on-line 
computer  service  or  the  Internet. 

The  most  important  service  sold 
through  a  system  is  airline 
transportation,  but  a  system  user  can 
also  obtain  information  and  conduct 
transactions  for  rental  cars,  hotels,  and 
other  travel  services. 

A  CRS  enables  users  to  find  out  what 
airline  seats  and  fares  are  available,  to 
book  a  seat,  and  to  issue  a  ticket  on  each 
airline  that  "participates"  in  the  system, 
that  is,  that  makes  its  services  saleable 
through  the  CRS.  Airlines  participating 
in  a  system  pay  a  fee  whenever  someone 
uses  the  system  to  make  a  booking  on 
that  airline  (most  of  the  systems  also 
charge  fees  for  related  transactions,  such 
as  booking  changes  and  cancellations). 
Other  travel  suppliers  pay  similar  types 
of  fees.  The  systems  also  charge  many 
travel  agency  subscribers  for  using  a 
CRS,  although  subscriber  fees,  unlike 
airline  fees,  are  disciplined  by 
competition  and  typically  have  been 
relatively  small  (and  even  offset  by  large 
bonuses  for  using  a  system).  In  the  past 
each  airline  owning  a  system  also 
benefited  when  travel  agencies  used  its 
system,  because  those  agencies  made 
more  bookings  on  that  airline  than  they 
would  have  made  if  they  had  used  a 
system  that  was  not  affiliated  with  that 
airline  (this  is  the  "halo  effect").  The 
size  of  the  halo  effect  has  apparently 
shrunk  in  recent  years,  in  large  part 
because  the  functionality  offered  by  the 
systems  for  the  owner  airlines  and  other 
participating  airlines  has  become  more 
equal. 

Four  CRSs — each  affiliated  with  one 
or  more  U.S.  airlines — operate  in  the 
United  States.  The  largest  system.  Sabre, 


is  primarily  owned  by  the  parent 
corporation  of  American  Airlines. 
Apollo,  the  second  largest  system,  is 
operated  by  Galileo  International,  whose 
airline  owners  are  United  Air  Lines,  US 
Airways,  Air  Canada,  and  several 
European  airlines.  Both  Sabre  and 
Galileo  International  have  public 
shareholders.  Worldspan  is  owned  by 
Delta  Air  Lines,  Northwest  Airlines, 
Trans  World  Airlines,  and  Abacus,  a 
group  of  Asian  airlines.  The  fourth 
system  is  Amadeus,  a  major  European 
system  primarily  owned  by  Lufthansa, 
Air  France,  Iberia,  and  Continental  Air 
Lines;  Amadeus  acquired  System  One,  a 
system  formerly  controlled  by  an 
affiliate  of  Continental. 

We  found  in  our  last  major  CRS 
rulemaking,  completed  in  1992,  that 
CRSs  had  become  essential  for  the 
marketing  of  the  services  of  virtually  all 
airlines.  With  the  exception  of 
Southwest  Airlines  and  a  few  other  low- 
fare  carriers,  all  U.S.  airlines  had  found 
it  essential  to  distribute  their  services 
through  each  of  the  four  CRSs  operating 
in  the  United  States  because  of  me 
importance  of  travel  agencies  in  the 
distribution  of  airline  services  and  each 
travel  agency's  predominant  use  of  a 
single  system.  57  FR  43780,  43783- 
43784  (September  22, 1992). 

In  recent  years  seventy  percent  of  all 
airline  bookings  in  the  United  States 
have  been  made  by  travel  agencies,  and 
travel  agencies  rely  almost  entirely  on 
CRSs  to  determine  what  airline  services 
are  available  and  to  make  reservations 
for  their  customers.  Travel  agencies  rely 
so  much  on  CRSs  because  of  their 
efficiency.  57  FR  at  43782.  If  travel 
agency  offices  commonly  used  several 
CRSs,  travel  agents  would  be  able  to 
obtain  information  and  make  bookings 
on  a  carrier  even  if  the  carrier 
participated  in  only  some  of  the  fouj 
systems.  Each  travel  agency  office, 
however,  generally  uses  only  one 
system  for  the  great  majority  of  its 
bookings.  57  FR  at  43783. 

An  airline's  ability  to  sell  its  services 
will  be  significantly  impaired  if  its 
services  are  not  displayed  and  offered 
for  sale  in  each  CRS  used  by  a 
significant  number  of  travel  agents.  If 
the  airline  does  not  participate  in  one 
system,  the  travel  agents  using  that 
system  must  call  the  airline  to  obtain 
information  and  make  bookings,  which 
is  substantially  less  efficient  than  using 
a  CRS.  Travel  agents  are  less  likely  to 
book  an  airline  when  doing  so  is 
significantly  more  difficult  than  booking 
another  airline  that  does  participate  in 
the  agents'  CRS.  As  a  result,  the  non- 
participating  airline  will  receive  fewer 
bookings  than  it  would  have  obtained  if 
it  participated  in  the  agents'  system. 


Because  of  the  importance  of  marginal 
revenues  in  the  airline  industry,  a  loss 
of  a  few  bookings  on  each  flight  is  likely 
to  substantially  reduce  the  airline's 
profitability.  57  FR  at  43783-43784. 

An  airline  can  try  to  mitigate  the  loss 
of  bookings  caused  by  non- participation 
in  a  system  by  establishing  a  direct 
electronic  link  between  the  travel 
agencies  using  that  system  and  its  own 
internal  reservations  system,  but  doing 
so  is  expensive  and  potentially  less 
convenient  for  travel  agents.  An  airline 
cannot  create  its  own  CRS,  for  entry  into 
the  CRS  business  would  be  extremely 
costly  and  the  airline  would  have 
difficulty  obtaining  a  significant  market 
share.  57  FR  at  43782-43784. 

Airlines  could  exert  some  competitive 
pressure  on  the  systems  if  they  could 
encourage  travel  agencies  to  use  one 
system  instead  of  another,  but  that  has 
appeared  to  be  impracticable. 

More  recently,  as  explained  below, 
airlines,  travel  agencies,  and  some 
systems  have  created  new  booking 
services  that  are  accessible  directly  by 
consiuners  through  thejntemet.  While 
the  use  of  these  services  is  growing 
rapidly,  consumers  make  relatively  few 
bookings  through  these  services. 
Moreover,  these  services,  except  for  the 
websites  offered  by  individual  airlines, 
use  a  CRS  as  their  booking  engine,  so 
the  growth  in  Internet  bookings  may  not 
necessarily  reduce  airline  dependence 
on  CRSs. 

History  of  the  Department's  Regulaticm 
ofCRSs 

CRSs  became  essential  for  airline 
distribution  in  the  early  1980s.  Each 
system's  owner  airline  used  its  system 
to  prejudice  airline  competition  and 
give  consimiers  misleading  or 
incomplete  information  in  order  to 
obtain  more  bookings.  These  factors 
caused  the  agency  formerly  responsible 
for  the  economic  regulation  of  airlines, 
the  Civil  Aeronautics  Board  ("the 
Board"),  to  adopt  rules  governing  the 
operations  of  airline-affiliated  CRSs.  49 
FR  32540  (August  15,  1984).  The  Board 
based  its  CRS  regulations  primarily  on 
its  authority  imder  section  411  of  the 
Federal  Aviation  Act,  later  recodified  as 
49  U.S.C.  41712.  to  prevent  unfair 
methods  of  competition  and  unfair  and 
deceptive  practices  in  air  transportation 
and  the  marketing  of  airline 
transportation.  On  review  the  Seventh 
Circuit  upheld  the  Board's  rules.  United 
Air  Lines  v.  CAB.  766  F.2d  1107  (7th  dr. 
1985). 

The  Board's  major  rules  required  each 
system  to  make  participation  available 
to  all  airlines  on  non-discriminatory 
terms,  to  offer  at  least  one  unbiased 
display,  and  to  make  available  to  each   . 
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airline  participant  any  marketing  and 
booking  data  from  bookings  for 
domestic  travel  that  it  chose  to  generate 
ht>m  its  system.  The  Board's  rules  also 
prohibited  certain  contract  terms  that 
restricted  the  travel  agencies'  ability  to 
choose  between  systems.  For  example, 
the  Board  fixed  the  maximum  term  for 
travel  agency  contracts  at  five  years. 

After  the  Board's  sunset  on  December 
31. 1984,  we  assumed  the  Board's 
responsibilities  for  airline  regulation, 
including  its  regulation  of  CRSs. 

The  Board  included  a  sunset  date  of 
December  31, 1990,  in  its  rules  to  ensure 
that  we  would  reexamine  the  need  for 
the  rules  and  the  rules"  effects.  We 
initially  conducted  a  study  of  the  rules 
and  the  CRS  business  as  part  of  the 
Secretary's  study  of  domestic  airline 
competition.  Secretary's  Task  Force  on 
Competition  in  the  U.S.  Domestic 
Airline  Industry,  Airline  Marketing 
Practices:  Travel  Agencies,  Frequent- 
Flyer  Programs,  and  Computer 
Reservation  Systems  (February  1990). 

We  then  conducted  a  rulemaking 
proceeding  to  reexamine  the  rules.  54 
FR  38870  (September  21, 1989) 
(advance  notice  of  proposed 
rulemaking);  56  FR  12586  (March  26. 
1991)  (notice  of  proposed  rulemaking); 
and  57  FR  43780  (September  22.  1992) 
(the  final  rule).  While  we  were 
completing  our  rulemalung,  we 
extended  the  expiration  date  of  the 
Board's  rules  so  that  they  remained  in 
effect  until  we  adopted  revised  rules.  55 
FR  53149  (December  27.  1990);  56  FR 
60915  (November  29,  1991);  57  FR 
22643  (May  29.  1992). 

In  finding  that  CRS  rules  remained 
necessary  to  promote  airline 
competition,  we  determined  that  market 
forces  still  did  not  discipline  the  price 
or  level  of  service  offered  participating 
airlines  by  the  systems,  that  CRS  owners 
would  still  use  their  control  of  the 
systems  to  prejudice  airline  competition 
if  there  were  no  rules,  and  that  systems 
could  still  bias  their  displays  of  airline 
services  if  there  were  no  rules  requiring 
unbiased  displays.  57  FR  at  43783- 
43787. 

We  therefore  maintained  the  Board's 
rules,  which  we  strengthened  in  some 
respects.  In  determining  which  rules  to 
adopt,  we  attempted  to  adopt  rules  that 
would  promote  competition  in  the  CRS 
business  and  thereby  make  detailed 
regulation  less  necessary.  In  particular, 
we  adopted  rules  (i)  giving  travel 
agencies  the  right  to  use  third-party 
equipment  and  software  in  conjunction 
with  a  CRS  (each  vendor  generally  had 
required  its  subscribers  to  lease 
equipment  from  itself  and  limited  their 
ability  to  use  programs  produced  by 
independent  firms),  and  (ii)  giving 


agencies  the  right  to  use  their  CRS 
terminals  (unless  owned  by  the  vendor) 
to  access  other  CRSs  and  sources  of 
airline  information.  Sections  255.9.  We 
adopted  these  rules  because  vendors 
had  barred  travel  agencies  from  using 
their  terminals  to  access  any  other 
system  or  database,  a  restriction  which 
discouraged  agencies  from  using 
multiple  systems.  We  hoped  that  the 
rules  would  make  it  likely  that  travel 
agencies  would  begin  using  multiple 
systems  and  databases,  which  would 
give  airlines  alternate  electronic 
methods  for  providing  travel  agencies 
with  information  and  booking 
capabilities  and  thereby  create  some 
competition  for  the  systems.  57  FR  at 
43797.  We  similarly  prohibited  certain 
types  of  travel  agency  contracts  that 
unreasonably  limited  an  agency's  ability 
to  use  more  than  one  system.  Section 
255.8. 

We  also  adopted  rules  (i)  requiring 
each  airline  with  a  significant  CRS 
ownership  interest  to  participate  in  each 
other  system  at  a  level  equal  to  its  level 
of  participation  in  its  own  system,  if  the 
other  system's  participation  terms  were 
commercially  reasonable,  (ii)  requiring 
systems  to  oher  participating  airlines 
functionality  that  was  more  comparable 
to  that  offered  owner  airlines,  and  (iii) 
requiring  systems  to  make  marketing 
and  booking  data  derived  from  bookings 
for  international  travel  available  to 
participating  airlines.  Sections  255.5, 
255.7,  and  255.10. 

However,  our  rules  did  not  address  all 
of  the  complaints  made  by  non-vendor 
carriers,  the  smaller  CRSs,  and  the  travel 
agencies.  Some  of  the  complaints  were 
not  valid.  Others  were  valid,  but  neither 
we  nor  the  commenters  could  devise 
workable  and  cost-effective  rules  that 
would  solve  the  problems.  For  example, 
we  adopted  no  rule  limiting  the  level  of 
booking  fees,  even  though  we  found  that 
they  were  not  disciplined  by 
competition,  because  each  of  the  parties' 
suggested  rules  on  limiting  booking  fee 
levels  had  serious  flaws.  57  FR  at 
43816-43817. 

To  ensure  that  we  would  reexamine 
the  need  for  our  rules  and  their 
effectiveness,  we  included  a  sunset  date, 
December  31, 1997,  in  our  rules.  14 
C.F.R.  255.12;  57  FR  at  43829-43830 
(September  22. 1992).  If  we  do  not 
readopt  the  rules  or  extend  their 
expiration  date,  the  rules  will  end  on 
that  date. 

Our  sta^  has  begim  a  study  of  the  CRS 
business  and  airline  marketing 
practices.  See  Order  94  9  35 
(September  26, 1994). 


Industry  Developments 

There  have  been  changes  in  the  CRS 
business  and  airline  marketing  practices 
since  our  last  major  CRS  rulemaking. 
We  are  examining  those  developments 
in  our  study,  and  we  will  take  our 
study's  findings  into  consideration  in 
this  rulemaking.  '' 

One  important  development  is  the 
creation  of  booking  sites  on  the  Internet 
for  use  by  consumers.  A  number  of 
airlines  have  created  websites,  as  have 
many  travel  agencies  and  some  CRSs. 
Although  several  on-line  computer 
services  have  been  offering  electronic 
booking  capabilities  to  consumers  for 
some  time,  the  Internet  sites  have 
created  new  avenues  for  direct  bookings 
by  consumers.  Moreover,  several  of  the 
airline  websites  offer  consumers 
discount  fares  that  are  not  available 
through  other  distribution  channels. 
Some  industry  experts  believe  that  the 
Internet  will  in  time  significantly  reduce 
the  importance  of  CRSs. 

Another  development — electronic 
ticketing — has  made  direct  bookings  by 
consumers  more  attractive  and 
economical  for  both  travellers  and 
airlines.  Travellers  using  electronic 
tickets  no  longer  need  paper  tickets. 
Before  the  development  of  electronic 
ticketing,  travellers  making  bookings 
electronically  still  needed  to  obtain  a 
ticket  either  by  mail  or  in  person  from 
a  travel  agent,  an  airline  sales  office,  or 
the  check-in  counter  at  the  airport.  The 
need  to  obtain  a  paper  ticket  limited  the 
efficiency  advantages  for  consumers — 
and  airlines — of  making  bookings 
electronically. 

In  addition,  several  new  low-cost 
airlines  began  operations  without 
participating  in  any  CRS.  Those  airlines 
believed  that  avoiding  CRS 
participation — and  the  payment  of 
booking  fees — would  help  lower  their 
distribution  costs  and  thereby  improve 
their  ability  to  offer  fares  lower  than 
those  offered  by  the  more  established 
airlines,  which  relied  on  travel  agencies 
and  CRSs  for  distributing  their  services. 
The  low-cost  airlines'  strategy  of 
avoiding  CRS  participation  initially 
suggested  that  airlines  might  be  able  to 
develop  alternative  distribution 
methods  that  might  discipline  the  prices 
and  quality  of  service  offered  by  the 
systems.  However,  this  may  not  occur. 
Some  of  these  low-cost  airUnes — 
Western  Pacific  and  Valujet,  for 
example-^have  announced  plans  to 
make  their  services  available  through 
CRSs,  and  other  low-cost  airlines — Reno 
and  Frontier,  for  example — have  always 
relied  on  CRS  participation  in  their 
marketing. 


Regulatory  Developments  Since  Our 
Adoption  of  Revised  Rules 

In  view  of  the  continuing  changes  in 
the  CRS  business  and  airline  marketing 
practices  and  of  requests  by  some  airline 
and  travel  agency  firms  for  further 
revisions  in  our  rules,  we  began  a  study 
of  CRSs  and  airline  marketing.  Order 
94-»-35  (September  26, 1994).  We 
intend  to  complete  the  study  later  this 
year  and  to  use  it  as  a  basis  for  o\a 
analysis  of  the  issues  in  this  proceeding. 
We  will  place  a  copy  of  the  study  in  the 
docket  for  this  rulemaking  when  we 
publish  it. 

We  have  begun  two  rulemakings  on 
specific  CRS  issues.  We  have  proposed 
a  rule  prohibiting  each  system  from 
imposing  contract  terms  on 
participating  airlines  that  require  an 
airline  to  participate  in  a  system  at  at 
least  as  high  a  level  as  the  airline 
participates  in  any  other  system.  We 
tentatively  concluded  that  such  "parity" 
clauses  unreasonably  reduce 
competition  in  the  CRS  and  airline 
industries.  We  asked,  however,  whether 
we  should  allow  a  system  to  enforce 
such  a  clause  against  an  airline  that 
owns  or  markets  a  competing  system.  61 
FR  42197  (August  14, 1996). 

We  also  proposed  revisions  to  our 
rules  on  CRS  displays  to  promote  airline 
competition  and  ensure  that  travel 
agents  and  their  customers  can  obtain  a 
reasonable  display  of  airline  services. 
Our  proposals  would  require  each 
system  to  offer  at  least  one  display 
without  an  on-line  preference,  require 
every  display  to  be  based  on  criteria 
raticHially  related  to  consumer 
preferences,  and  bar  systems  from 
creating  displays  that  neither  use 
elapsed  time  as  a  significant  factor  in 
selecting  flights  fitim  the  database  uot 
give  single-plane  flights  a  preference 
over  connecting  flights  in  ranking 
flights.  61  FR  42208  (August  14. 1996). 

We  have  been  analyzing  the 
comments  filed  in  response  to  these  two 
notices  of  proposed  rulemaking  and 
intend  to  issue  a  final  decision  soon  in 
those  two  rulemakings. 

In  addition,  pending  before  us  is  an 
enforcement  proceeding  resulting  fit)m  a 
third-party  complaint  filed  by 
Northwest  against  American  and  Sabre 
Travel  Information  Network.  Docket 
OST-95— 430.  The  case  involves 
American's  distribution  to  Sabre  travel 
agencies  of  a  program  developed  by 
Sabre  that  causes  American  flights  to  be 
given  a  preferential  display  position. 
Northwest  and  our  enforcement  office 
argue  that  American's  distribution  of 
this  program  violates  oiu-  CRS  rules  and 
49  U.S.C.  41712  and  have  asked  us  to 
reverse  an  administrative  law  judge's 


decision  that  held  that  American's 
conduct  was  lawful. 

We  are  aware  that  other  CRS  practices 
trouble  many  airlines  and  travel 
agencies  and  some  CRS  firmr  For 
example,  a  number  of  airlines  object  to 
the  continuing  increases  in  booking  fees 
and  the  airlines'  inability  to  exert  any 
check  on  those  increases.  A  related 
matter  concerns  the  dispute  between 
some  participating  airlines  and  one  or 
more  systems  over  the  systems' 
imposition  of  booking  fees  on 
transactions  that  participating  airlines 
believe  are  of  no  benefit  to  them.  See, 
e.g.,  Travel  Distribution  Report  (April 
24, 1997),  at  1.  Many  travel  agencies  and 
some  systems  believe  that  the  airline 
owners  of  some  systems  imfairly  tie  an 
agency's  access  to  attractive  discount 
fares  offered  by  the  airline  to  the 
agency's  subscription  to  the  airline's 
CRS.  The  growth  of  Internet  booking 
sites  has  led  to  requests  that  we  extend 
the  coverage  of  at  least  some  of  our  rules 
to  such  booking  sites.  See,  e.g.,  the 
comments  filed  by  Amadeus  in  the 
parity  clause  rulemaking  docket.  Docket 
OST-96-1145.  In  addition,  American 
and  TWA  have  filed  petitions  for  a  rule 
prohibiting  the  multiple  listing  of  a 
single  flight  under  different  airline 
codes  as  a  residt  of  code-sharing 
agreements.  Dockets  49620  and  49622. 

Request  for  Conunents 

We  are  issuing  this  advance  notice  of 
proposed  rulemaking  to  invite 
comments  on  whether  we  should 
readopt  the  rules  and,  if  so.  with  which 
changes.  Despite  the  developments  in 
airline  distribution  and  the  CRS 
business,  we  tentatively  believe  that 
each  of  the  systems  continues  to  have 
market  power  over  airline  participants 
and  that  the  terms  of  airline 
participation  are  not  affected  by  market 
forces.  See.  e.g..  61  FR  at  42198.  As  in 
oiur  last  major  CRS  rulemaking,  the 
principal  statutory  authority  fat  this 
rulemaking  is  49  U.S.C.  41712.  which 
authorizes  us  to  define  and  prohibit 
unfair  methods  of  competition  and 
unfair  and  deceptive  practices  in  air 
transportation  and  the  marketing  of  air 
transportation. 

We  will  examine  whether  the 
regulation  of  CRS  operations  remains 
necessary.  We  also  intend  to  review 
whether  our  rules  have  been  effective  in 
promoting  competition  in  the  airline 
and  CRS  businesses  and  in  enabling 
consumers  and  their  travel  agents  to 
obtain  accurate  and  complete 
information  and,  if  not,  why  not  and 
whether  they  cmi  be  revised  to  make 
them  effective. 

In  determining  which,  if  any.  CRS 
rules  should  be  adopted,  we  intend  to 


focus  as  much  as  possible  on  rule 
proposals  that  will  increase  competitive 
mancet  forces  in  the  CRS  industry  rather 
than  on  proposals  for  detailed 
regulation  of  CRS  practices.  We  took 
this  approach  in  our  last  major  CRS 
nilemakine.  See,  e.g.,  57  FR  at  43781. 

We  ask  tne  commenters  to  addrns  the 
following  issues: 

1.  Should  the  rules  be  continued?  If 
so,  for  how  long?  Should  another  review 
be  required  and,  if  so,  when? 
Commenters  who  recommend  that  the 
rules  should  not  be  continued  should 
address  the  consequences  of  that 
recommendation  on  airlines, 
competition  among  the  systems,  travel 
agencies,  and  the  public. 

2.  Have  the  rules  been  effiective?  Are 
the  rules  adequate  and  appropriate  in 
light  of  technological  changes,  changes 
in  business  conditions  in  the  airline  and 
travel  industries,  and  the  rise  of  Internet 
and  on-line  computer  services  that 
enable  consiuners  to  make  bookings? 

3.  In  those  areas  where  commenters 
believe  that  the  rules  have  not  been 
effective,  should  provisions  be  deleted 
or  modified  and,  if  modified,  how? 
Commenters  shoidd  address  how  the 
rules  have  been  effisctive  or  inefCBctive 
in  detail. 

4.  Do  the  changes  in  ownership  of  the 
systems  (all  now  have  multiple  owners 
and  at  least  one  is  owned  in  part  by  the 
public)  require  changes  in  our  approach 
to  regulation  or  in  individual  rules? 
Should  we  reexamine  our  jurisdictional 
and  analytical  bases  for  regulating  CRSs. 
which  rely  on  the  o%vnership  of  each 
system  by  one  or  more  airlines  and 
airline  affiliates?  Do  the  decisions  by 
some  airline  owners  to  reduce  their  CRS 
ownership  interests  indicate  that  there 
is  less  need  for  CRS  regulation? 

5.  Have  the  rules  allowing  travel 
agencies  to  use  third-party  hardware 
and  software  and  to  use  terminals  not 
owned  by  a  system  to  access  other  travel 
databases  had  any  impact?  Should  the 
rules  be  changed  to  make  it  easier  for 
travel  agencies  to  use  third-party 
hardware  and  software  and  to  access 
other  databases?  For  example,  should 
the  exception  allowing  vendors  to 
restrict  the  use  of  vendor-owned 
equipment  be  eliminated?  Do  one  or 
more  dominant  airlines  affiliated  with  a 
CRS  use  their  market  power  in  any 
regional  airline  market  to  deter  or  block 
agencies  from  exercising  their  rights 
imder  these  rules?  Do  systems  otherwise 
impose  contract  terms  that  unreasonably 
deter  agencies  from  acquiring  their  own 
equipment  or  otherwise  using  multiple 
databases  or  systems? 

6.  Does  the  mandatory  partidpation 
rule  (section  255.7)  strengthen  or 
weaken  competition  in  the  airline  and 
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CRS  businesses?  Should  the  rule  be 
modi  Red  to  create  areas  where  airlines 
with  CRS  ownership  interests  would 
have  some  ability  to  choose  which 
services  to  buy  from  other  systems? 
Should  the  rule  instead  be  extended  to 
cover  airlines  that  market  a  system? 
Should  the  rule  be  extended  to  include 
matters  like  access  to  corporate  discount 
fares? 

7.  In  the  parity  clause  rulemaking. 
Delta  Air  Lines  has  contended  that  we 
should  bar  systems  from  requiring 
participation  in  the  booking  services 
offered  through  Internet  sites  as  a 
condition  to  participation  in  the 
services  offered  travel  agency 
subscribers.  What  impact  would  Delta's 
proposal  have  on  airline  and  CRS 
competition?  Does  the  use  of  CRSs  as 
booking  engines  by  many  Internet 
websites  raise  other  issues  that  should 
be  addressed  in  the  rules? 

8.  Do  the  systems'  display  algorithms 
injure  airline  competition  and,  if  so, 
how?  If  so,  how  could  we  prevent  those 
injuries  without  engaging  in  a  detailed 
regulation  of  the  systems'  criteria  for 
editing  and  ranking  their  displays? 

9.  Does  our  rule  requiring  each  system 
to  make  available  to  participating 
airlines  all  of  the  marketing  and  booking 
data  generated  by  the  system  from 
bookings  (section  255.10)  benefit  airline 
competition?  Are  system  owners  or 
other  airlines  using  the  data  in  ways 
that  may  prejudice  airline  comp>etition? 
If  so,  how  should  the  rule  be  changed? 

10.  We  adopted  a  rule  that  generally 
requires  each  system  to  make  available 
to  participating  airlines  the  same 
functionality  used  by  its  owner  airlines 
(section  255.5).  Has  this  rule  been 
effective?  Are  there  any  remaining 
signiBcant  differences  in  functionality 
that  affect  airline  competition? 

11.  Should  we  address  the  issues  of 
booking  fee  levels  and  the  structure  of 
booking  fees?  If  so,  is  there  a  practicable 
method  for  regulating  the  level  of 
booking  fees?  Is  there  a  way  to  bring 
market  forces  to  bear  on  the  terms  on 
which  airlines  participate  in  CRSs? 

12.  Do  the  systems  inappropriately 
charge  airlines  for  agency  transactions 
that  are  unnecessary  or  valueless  for 
airline  participants?  Do  the  systems  use 
subscriber  contract  terms,  such  as 
productivity  pricing,  that  may 
encourage  unnecessary  transactions  by 
some  agencies  and  lead  to  increased 
booking  fee  costs  for  airline 
participants?  If  such  problems  exist, 
should  we  adopt  rules  in  this  area? 
Parties  commenting  on  this  issue  should 
explain  why  airlines  can  or  cannot  stop 
illegitiiiiate  or  unnecessary  travel 
t^ncy  transactions  by  taking  action 


against  travel  agencies  that  choose  to 
conduct  such  transactions. 

13.  In  the  past  we  have  reasoned  that 
promoting  the  systems'  competition  for 
subscribers^hould  usually  promote 
airline  competition,  although  increased 
competition  for  subscribers  may  lead  to 
increased  CRS  costs  for  participating 
{lirlines.  Does  such  competition  among 
the  systems  benefit  airline  participants? 
Do  systems  use  subscriber  contract 
terms  that  adversely  affect  competition 
in  the  CRS  or  airline  industries?  If  so, 
how  could  the  rules  be  changed  to 
eliminate  such  adverse  effects? 

14.  Some  industry  participants  have 
asserted  that  some  of  the  major  airlines 
with  CRS  ownership  interests  coerce 
travel  agencies  at  their  hubs  into  using 
their  systems  and  thereby  unreasonably 
limit  competition  in  both  the  CRS  and 
airline  industries.  Are  these  assertions 
true?  If  they  are,  are  there  any 
practicable  rules  that  could  be  adopted 
that  would  limit  or  eliminate  such 
practices? 

15.  The  overseas  marketing  efforts  of 
some  CRSs  have  been  fhistrated  by 
discriminatory  conduct  by  foreign 
airlines  and  other  travel  suppliers  that 
own  er  market  a  competing  CRS  in  their 
home  countries.  Section  255.11(b)  of  our 
rules  already  exempts  a  CRS  from 
complying  with  certain  rule 
requirements  in  response  to  some  types 
of  discriminatory  conduct  by  a  foreign 
CRS.  Should  our  rules  be  revised  to 
strengthen  a  U.S.  system's  ability  to  take 
countermeasures  against  such 
discrimination? 

We  vdll,  of  course,  consider  all  of  the 
factual  and  legal  issues  presented  by  the 
commenters  that  relate  to  our  decision 
on  whether  to  readopt  or  revise  the 
rules.  We  do  not  intend  our  Ust  of 
questions  to  foreclose  commenters  from 
raising  other  issues,  and  we  will 
consider  all  proposals  suggested  by  the 
parties  in  this  proceeding. 

We  anticipate  that  soae  parties  will 
urge  us  to  extend  the  coverage  of  at  least 
some  of  our  CRS  rules  to  airline 
information  and  booking  services 
available  to  consumers  through  the 
Internet.  If  such  requests  are  made,  the 
parties  should  discuss  them  in  light  of 
the  differences  between  the  way  CRSs 
and  Internet  services  are  typically  used 
by  consumers.  While  consumers  can 
directly  use  Internet  sites,  consumers 
relying  on  travel  agencies  for 
information  and  advice  do  not  see  the 
CRS  displays  used  by  the  travel  agent. 
Travel  agencies  hold  themselves  out  as 
unbiased  sources  of  information,  while 
many  websites  do  not.  In  finding  a  need 
for  CRS  regulation  we  have  cited  such 
factors  as  the  usual  practice  of  travel 
agencies  of  using  only  one  system,  the 


difficulties  for  travel  agencies  of 
switching  systems  or  using  more  than 
one  system,  and  the  time  pressures  on 
travel  agents  that  tend  to  cause  them  to 
book  one  of  the  first  flights  shown  on  a 
display,  even  if  flights  displayed  later 
may  better  suit  the  traveller's  needs.  57 
Fed.  Reg.  at  43783,  43785-43786.  These 
factors  seem  unlikely  to  be  true  for 
consumer  use  of  Internet  booking  sites. 
Parties  who  want  iis  to  regulate  Internet 
services,  whether  or  not  they  exclude 
sites  created  by  a  single  airline,  should 
explain  why  we  should  take  such 
action,  given  these  differences.  Parties 
who  object  to  such  proposals  should 
also  address  these  differences  and  any 
other  relevant  differences  between  CRSs 
and  Internet  booking  sites. 

Similarly,  parties  arguing  that  our 
rules  should  either  be  cut  back  or 
extended  to  Internet  sites  in  order  to 
equalize  the  competitive  biuden  should 
explain  why  the  regulations  governing 
CRSs  used  by  travel  agencies  place  the 
systems  at  a  competitive  disadvantage 
compared  to  booking  services  offered 
through  the  Internet. 

We  plan  to  resolve  the  issues 
presented  by  our  notices  of  proposed 
rulemaking  on  parity  clauses,  Docket 
OST-96-1145,  and  on  CRS  displays, 
Docket  OST-96-1639.  in  those 
proceedings.  We  are  aware,  of  course, 
that  the  commenters  on  those  proposals 
have  asserted  that  we  should  adopt 
additional  rules  that  were  not  proposed 
in  our  notices  of  proposed  rulemaJung, 
such  as,  for  example,  possible  changes 
to  the  mandatory  participation  rule. 
Those  rule  proposab  should  be  raised  in 
this  proceeding. 

In  addition,  any  party  that  wishes  to 
propose  rules  affecting  the  display  of 
code-sharing  services  is  free  to  do  so  in 
this  docket. 

Finally,  we  do  not  intend  to  consider 
in  this  proceeding  air  transportation 
issues  that  are  not  closely  related  to  CRS 
practices.  While  our  major  goal  in 
regulating  CRS  practices  has  been  the 
promotion  of  airline  competition,  we 
will  not  consider  all  airline  competition 
issues  in  this  docket.  As  a  result,  we  do 
not  plan  to  focus  in  this  proceeding  on 
such  issues  as  the  competitive  effects  of 
override  commissions  or  code-sharing, 
notwithstanding  the  potential 
importance  of  those  issues. 

Timetable  for  Proceeding 

As  noted  above,  our  current  rules  will 
expire  on  December  31, 1997,  if  we  do 
not  extend  them  before  that  expiration 
date.  Given  the  time  required  for 
completing  this  rulemaking,  including 
the  need  to  give  parties  an  adequate 
opportunity  to  file  comments  and  reply 
comments  in  response  to  this  notice  and 


to  our  future  notice  of  proposed 
rulemaking,  we  will  not  be  able  to 
complete  this  rulemaking  by  the  current 
expiration  date  of  oiu-  rules.  We 
therefore  intend  to  issue  a  notice  of 
proposed  rulemaking  to  extend  the 
existing  rules  while  we  complete  this 
rulemaking. 

We  currently  intend  to  complete  our 
pending  study  of  the  CRS  business  and 
airline  marketing  practices  before  we 
issue  a  notice  of  proposed  rulemaking  in 
this  proceeding.  We  note  that  we 
followed  a  similar  procedure  in  our  last 
major  CRS  rulemaking. 

Regulatory  Process  Matters 

Regulatory  Assessment 

Our  CRS  rules  were  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  were 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  As 
required  by  section  6(a)(3)  of  that 
Executive  Order,  we  prepared  an 
assessment  of  the  rules'  costs  and 
benefits.  The  rules  were  also  significant 
under  the  regulatory  policies  and 
procedures  of  the  Etepartment  of 
Transportation,  44  FR  11034. 

At  this  point,  we  do  not  know 
whether  we  will  propose  new  rules  that 
would  have  a  substantial  impact  and 
would  thus  be  considered  significant 
under  the  Executive  Order. 

The  comments  submitted  in  response 
to  this  notice  should  address  the 
potential  effects  any  changes  would 
have  on  the  economy,  costs  or  prices  for 
consumers  and  the  government,  and 
adverse  effects  on  competition. 

We  do  not  expect  that  this  rulemaking 
will  im{X}se  unfunded  mandates  or 
requirements  that  will  have  any  impact 
on  the  quality  of  the  human 
environment. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq.,  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
smaller  U.S.  and  foreign  airlines  and 
smaller  travel  agpncies. 

Any  rules  adopted  by  us  regulating 
CRS  operations  are  likely  to  affect  the 
operations  of  many  small  entities, 
primarily  travel  agencies,  ef^n  though 
they  would  not  be  regulated  direcUy  if 
we  readopted  the  existing  rules.  When 
we  publish  a  notice  of  proposed 


rulemaking  in  this  proceeding,  we  will 
include  an  initial  regulatory  flexibility 
analysis  as  required  by  the  Regulatory 
Flexibility  Act. 

That  act  also  requires  each  agency  to 
periodically  review  rules  which  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.  5 
U.S.C.  610.  This  rulemaking  will 
constitute  the  required  review  of  our 
CRS  rules. 

Paperwork  Reduction  Act 

The  ourent  rules  contain  no 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act, 
Public  Law  No.  96-511.  44  U.S.C. 
Chapter  35.  See  57  F.R.  at  43834. 

Federalism  Implications 

This  request  for  comments  will  have 
no  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812, 
we  have  determined  that  it  does  not 
present  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  255 

Air  carriers.  Antitrust,  Consumer 
protection,  Reporting  and  recordkeeping 
requirements.  Travel  agents. 

Issued  in  Washington,  DC  on  August  28, 
1997. 

Rodney  E.  Slater, 

Secretary  of  Transportation. 

[FR  Doc.  97-23944  Filed  9-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Doclwt  No.  970404078-7078-01] 

RIN  0648-AE41 

Proposed  Thunder  Bay  National 
Marine  Sanctuary 

AQBiICY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTKM:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration's 


Sanctuaries  and  Reserves  Division 
(NOAA/SRD)  issued  a  proposed  rule  on 
June  23, 1997  (62  FR  33768)  to  designate 
an  approximately  808  square-mile  area 
of  Great  Lakes  waters  on  Lake  Huron, 
Michigan,  over  and  surrounding 
Thunder  Bay,  and  the  submerged  lands 
thereimder,  off  the  northeastern  coast  of 
the  State  of  Michigan,  as  a  National 
Marine  Sanctuary.  The  original  public 
comment  period  on  this  proposal  was  to 
close  on  September  22. 1997.  During 
July  1997,  representatives  of  a  variety  of 
interests  in  the  communities  adjoining 
the  proposal  area  formed  a  group  to 
work  v«th  NOAA  and  the  State  of 
Michigan  on  completion  of  the  process 
to  consider  the  designation  of  Thunder 
Bay  as  a  National  Marine  Sanctuary. 
Those  communities  requested 
additional  time  to  review  the  proposal 
and  to  develop  recommendations  for 
NOAA  and  the  State.  On  July  23, 1997, 
NOAA  extended  the  public  comment 
period  through  October  31, 1997  (62  FR 
39494).  Pursuant  to  requests  from 
community  representatives,  a  Sanctuary 
Advisory  Council  (SAC)  has  been 
established  to  fedlitate  public  review 
and  discussion  of  the  proposal,  and  to 
make  written  recommendations  to 
NOAA  and  the  State  of  Michigan 
regarding  various  alternatives,  and  other 
comments  on  the  Draft  Environmental 
Im{>act  Statement/Draft  Management 
Plan  by  October  3, 1997.  The  SAC 
conducted  its  first  meeting  on  August 
26, 1997,  and  has  recommended  an 
additional  extension  to  the  comment 
period,  to  allow  time  for  completion  of 
the  SAC'S  responsibilities.  NOAA  has 
adopted  this  recommendation.  This 
notice  extends  the  comment  period 
through  November  14, 1997. 

DATES:  Comments  on  the  DEIS/DMP 
must  be  received  by  November  14, 1997. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ellen  L.  Brody.  On-Site 
Liaison.  Thimder  Bay  Project. 
Sanctuaries  and  Reserves  Divisicm, 
National  Oceanic  and  Atmospheric 
Administration,  Great  Lakes 
Environmental  Research  Laboratory 
(GLERL).  2205  Commonwealth 
Boulevard.  Ann  Arbor.  Michigan 
48105-2945.  Comments  will  be 
available  for  public  inspection  at  the 
GLERL  offices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Brubeck  at  (616)  526-8434,  Ellen 
Brody  at  (313)  741-2270.  or  Sherrard 
Foster  at  (301)  713-3137,  ext.  151. 
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Dated:  September  4, 1997. 
Nancy  Foster. 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

IFR  Doc.  97-23982  Filed  9-9-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,  30,  33  and  190 

Distribution  of  Risk  Disclosure 
Statements  by  Futures  Commission 
Merchants  and  Introducing  Brokers 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  proposing  to  amend 
its  Rule  1.55  in  order  Uiat  futures 
commission  merchants  ("FCMs")  or 
introducing  brokers  ("IBs")  would  no 
longer  be  required  to  furnish  the 
specified  written  risk  disclosure 
statement  to  certain  categories  of 
financially  accredited  customers  or  to 
obtain  from  these  customers  written 
acknowledgments  of  receipt  of  the  risk 
disclosure  statement  before  opening  a 
commodity  futures  account  for  such 
customers.  In  addition,  the  Commission 
is  proposing  amendments  to  relieve 
FCMs  and  IBs  from  requirements  to 
furnish  disclosure  statements  to  these 
customers  pursuant  to  Rule  30.6(a)  (risk 
disclosure  pertaining  to  foreign  futures 
or  foreign  options),  Rule  33.7(a)  (risk 
disclosure  pertaining  to  domestic 
exchange-traded  commodity  options), 
Rule  1.65(a)(3)  (risk  disclosure  for 
customers  whose  accounts  are 
transferred  other  than  at  the  customer's 
request  to  another  FCM  or  IB)  and  Rule 
190.10(c)  (disclosure  pertaining  to 
treatment  in  bankruptcy  of  non-cash 
margin  held  by  an  FCM). 
DATES:  Comments  must  be  received  on 
or  before  November  10.  1997. 
ADDRESSES:  Comments  on  the  proposed 
amendments  should  be  sent  to  Jean  A. 
Webb.  Secretary  of  the  Commission, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5221,  or  by  electronic  mail  to 
secTetary@cftc.gov.  Reference  should  be 
made  to  "FCM/IB  Risk  Disclosure 
Amendments." 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Joseph.  Attorney-Adviser, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 


Commission,  1155  21st  Street,  NW., 
Washington  EX:  20581.  Telephone  (202) 
418-5450. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

CFTC  rules  require  FCMs  and  IBs  to 
provide  customers  with  Commission- 
approved  disclosure  statements 
describing  the  risks  of  trading  in 
domestic  (and.  as  applicable,  foreign) 
commodity  futures  and  options  and  to 
receive  written  acknowledgment  of 
receipt  of  such  statements  prior  to 
opening  an  account  for  the  customer.  > 
In  addition.  Commission  Rule  190.10(c) 
requires  an  FCM  to  provide  a  customer 
with  a  disclosure  statement  concerning 
the  treatment  in  bankruptcy  of  any  non- 
cash property  deposited  as  margin  at  the 
FCM  by  a  customer  before  the  FCM  may 
accept  non-cash  property  from  the 
customer  to  margin,  guarantee  or  secure 
any  commodity  contract. ^ 

In  1993  and  1994,  the  Commission 
amended  its  rules  to  simplify  these 
disclosure  requirements,  reduce  the 
potential  for  duplicative  disclosure 
requirements  and  ease  administrative 
burdens  on  FCMs  and  IBs  without 
sacrificing  the  important  customer 
protection  purposes  served  by  these 
regulations.  In  this  regard,  the 
Commission  adopted  amendments  to 
consolidate  the  risk  disclosures  required 
by  Rules  1.55(a)  and  30.6(a)  into  a 
single,  generic  statement  set  forth  in 
CFTC  Rule  1.55(b)  satisfying  risk 
disclosure  obligations  with  respect  to 
domestic  futures  transactions  and 
foreign  futures  and  options 
transactions.^  In  addition,  the 
Commission  amended  its  rules  to 
include  the  generic  risk  disclosure 
statement  set  forth  in  Appendix  A  to 
CFTC  Rule  1.55,  which  may  be  used  to 
satisfy  the  risk  disclosure  obligations 
under  Commission  Rules  1.55(a),  30.6(a) 
and  33.7(a)  for  domestic  futures  and 
commodity  options  transactions,  foreign 
futures  and  commodity  options 
transactions  and  the  CFTC  Rule  190.10 
disclosure  concerning  non-cash 
property  used  to  margin  futures 
transactions,  as  well  as  to  satisfy  the  risk 


'  See  Rule  1.S5(a)  (risk  disclosure  requirement 
concerning  trading  domestic  conunodity  futures): 
rule  30.B(a)  (risk  disclosure  requirement  concerning 
non-United  States  commodity  futures  or  options 
contracts):  and  rule  33.7(a)  (risk  disclosure 
requirement  concerning  domestic,  exchange-traded 
commodity  options). 

'Commission  rule  190.10  does  not  require  an 
FCM  to  otxain  a  customer's  written 
acknowledgment  of  receipt  of  this  statement. 

^See  58  FR  17495  (April  5.  1993)  (amending  rules 
to  consolidate  foreign  futures  and  foreign 
commodity  options  risk  disclosure  statement 
required  by  Rule  30.6(a)  with  the  domestic  futures 
risk  disclosure  statement  required  by  Rule  1.55(a)). 


disclosure  requirements  of  certain 
foreign  jurisdictions.* 

When  adopting  the  generic  risk 
disclosure  statement  set  forth  in 
Appendix  A  to  Rule  1.55  and  the  related 
rule  amendments,  the  Commission 
noted  that  one  commenter  on  the 
proposed  rule  amendments  had 
suggested  that  the  Commission 
eliminate  the  requirement  of  receipt  of 
a  written  acknowledgment  of  disclosure 
with  respect  to  sophisticated  investors.^ 
The  Commission  determined  not  to 
address  the  issues  raised  by  that 
comment  at  that  time.  However,  since 
adopting  the  Rule  1.55  Apptendix  A  risk 
disclosure  statement,  the  Commission 
has  assessed  the  results  of  efforts  in 
other  contexts  to  reduce  disclosure 
requirements  and  other  regulatory 
burdens  on  Commission  registrants 
without  undermining  consumer 
protection  safeguards.  For  example,  the 
Commission  has  acquired  substantial 
experience  with  the  simpliBed 
disclosure  regime  for  sophisticated 
commodity  pool  investors  and  clients  of 
commodity  trading  advisors  ("CTAs") 
established  in  1992  in  Rule  4.7.«  Under 
Rule  4.7,  CPOs  offering  pool 
participations  to  qualified  participants 
and  CTAs  offering  managed  account 
programs  to  qualifying  clients  may  be 
exempted  from  the  requirement  to 
deliver  a  disclosure  document 
containing  the  disclosures  specified  in 
Rules  4.24  and  4.25  for  CPOs  and  4.34 
and  4.35  for  CTAs.  However,  they 
remain  subject  to  statutory  and 
regulatory  antifraud  prohibitions  and 


«  See  59  FR  34376  (July  5.  1994)  (amending  rules 
so  that  single  risk  disclosure  statement  set  forth  in 
Appendix  A  of  Rule  1.55  would  satisfy  risk 
disclosure  obligations  under  Rules  1.55(a).  30.6(a) 
and  33.7(a)  as  well  as  disclosure  required  pursuant 
to  Rule  190.10(c)).  The  risk  disclosure  statement  set 
forth  at  Appendix  A  to  Rule  1.55  also  fulfills  risk 
disclosure  requirements  in  the  United  Kingdom  and 
Ireland  for  certain  specified  instruments.  The  rules 
proposed  herein  would  not  alter  an  FCM's  or  IB's 
disclosure  obligations  under  the  laws  or  regulations 
of  any  foreign  jurisdiction.  Further,  as  the 
Commission  has  previously  emphasized, 
compliance  with  the  risk  disclosure  obligations 
speciTied  in  CFTC  Rules  1.55,  30.6  and  33.7  does 
not  relieve  FCMs  and  IBs  of  obligations  under  the 
Conunodity  Exchange  Act  ("Act"),  state  and 
common  law,  or  Commission  rule  1.55(f)  to  disclose 
to  customers  all  material  information  concerning  a 
transaction.  See,  e.g..  it.  at  34378.  Nor  does 
compliance  with  these  Conunission  rules  fulfill 
individual  exchange  particularized  risk  disclosure 
requirements  related  to  linkage  arrangeroaat  and 
other  special  product*. 

'W.  at  34378. 

■Rule  4.7  became  effective  September  8. 1992.  57 
FR  34853  (August  7.  1992)  (adopting  release  for 
Rule  4.7).  Among  other  things.  Rule  4.7  relieves 
commodity  pool  operators  ("CPOs")  and  CTAs  from 
most  specified  t«p>orting  and  disclosure  obligations, 
including  risk  disclosure  obligations,  with  respect 
to  certain  qualified  eligible  participants  ("QEPs)  in 
rule  4.7  pools  or  qualified  eligible  clients  ("QECs") 
of  a  CTA.  a«  defined  in  the  rule. 


are  thus  required  to  disclose  all  material 
information.  In  addition,  the 
Commission  has  been  able  to  assess 
more  fully  its  previous  efforts  to 
consolidate  and  simplify  risk  disclosure 
obligations  for  FCMs  and  IBs.  Based 
upon  this  experience,  the  Commission 
believes  that  it  is  appropriate  to  provide 
FCMs  and  IBs  with  relief  from  certain 
risk  disclosure  and  bankruptcy 
statement  requirements  in  the  context  of 
accounts  for  specified  sophisticated 
customers  and  is  thus  proposing  these 
rule  amendments. 

n.  Discussion 

The  amendments  proposed  herein 
would  eliminate  the  requirement  that 
FCMs  and  IBs  provide  specified, 
financially  accredited  customers  with 
the  Commission-mandated  risk 
disclosure  statements  pursuant  to  CFTC 
Rules  1.55(a),  1.65(a)(3),  30.6(a),  and 
33.7(a)  and  obtain  from  such  customers 
a  written  acknowledgment  of  receipt  of 
the  risk  disclosure  statement  before 
opening  a  commodity  futures  or  options 
account  for  such  customers. 
Additionally,  the  amendments  would 
relieve  FCMs  of  the  obligation  to  furnish 
these  financially  accredited  customers 
with  the  bankruptcy  disclosure 
statement  required  by  Rule  190.10(c) 
before  accepting  non-cash  property  from 
such  customers  to  margin  a  futures 
contract.  While  the  proposed 
amendments  would  relieve  an  FCM  or 
IB  of  the  specific  disclosure  obligations 
discussed  above  in  connection  with 
futures  or  options  transactions  by 
specified  customers,  these  amendments 
make  clear  that  an  FCM  and  IB  would 
remain  obligated  to  provide  such 
customers  with  all  cUsclosures  that  are 
material  in  light  of  the  circumstances  of 
the  transaction  in  question.  Under  the 
proposed  amendments,  FCMs  or  IBs 
would  remain  free  to  provide  customers 
specified  in  proposed  Rule  1.55(f)  with 
the  Commission-approved  risk  and 
bankruptcy  disclosure  statements 
without  obtaining  a  written 
acknowledgment  of  receipt  of  these 
statements  from  such  qualified 
customers. 

A.  Customers  For  Whom  Relief  May  Be 
Claimed 

The  categories  of  customers  specified 
in  proposed  Rule  1.55(f)  for  whom  an 
FQA  or  IB  may  claim  the  relief 
proposed  herein  are  based  substantially 
upon  the  categories  of  ehgible  swap 
participants  in  Part  35  of  the 
Commission  rules  '  and  eligible 


participants  in  Part  36  of  the 
Commission  rules.^  The  Commission 
believes  that  the  definitions  of  eligible 
swap  participants  and  eligible  part  36 
participants  are  appropriate  models  for 
the  definitions  set  forth  in  proposed 
Rule  1.5S(f)  inasmuch  as  the  Part  35  and 
36  rules  exempt  parties  from  providing 
mandatory  risk  disclosure  statements  (as 
well  as  compliance  with  other 
requirements)  in  connection  with 
transactions  covered  by  those  rules.* 
However,  certain  minor  differences 
between  the  proposed  categories  of 
qualified  customera  in  proposed  Rule 
1.55(f)  and  the  lists  of  eligible  swap 
participants  and  eligible  participants  in 
parts  35  and  36,  respectively,  exist. 

First,  proposed  Rule  1.55(fi  does  not 
require  a  pool  to  have  a  minimum  asset 
level  in  order  to  qualify  for  the  proposed 
relief.  Such  a  minimum  asset  test  for 
pools  is  unnecessary  in  light  of  current 
Rule  1.55,^°  which  already  relieves  an 
FCM  or  IB  from  the  obligation  to 
provide  a  Rule  1.55  risk  disclosure 
statement  to  a  commodity  pool  operated 
by  a  CPO  registered  imder  the  Act  or 
exempt  from  such  r^istration.^^  The 


'  Sm  CFTC  Rule  35.l(bX2).  Part  35  of  the 
Commisaion  rules  axampti  certain  swap  agreements 


from  most  provisions  of  the  Act  and  Commission 
rules. 

•  See  CFTC  Rule  36.l(cM2).  Part  36  of  the 
Commission  rules  exempts  certain  contract  market 
transactions  from  specified  provisions  of  the  Act 
and  Conunission  regulations  thereunder.  Parts  35 
and  36  of  the  Commission  rules  were  adopted 
pursuant  to  authority  set  forth  in  Section  4(c)  of  the 
Act.  7  U.S.C  6(c).  See  58  FR  5587  (January  22. 
1993)  (adopting  part  35)  and  60  FR  51323  (October 
2. 1995)  (adopting  part  36).  Section  4(c)(2)  of  the 
Act.  7  U.S.C.  6(c)(2).  requires  that,  among  other 
conditions,  any  agreement,  contract  or  transaction 
exempted  from  any  provision  of  the  Act  pursuant 
to  Section  4(c)  of  the  Act  must  "be  entered  into 
solely  between  appropriate  persons."  who  are 
defined  in  Section  4(c)(3)  (A)  through  ())  of  the  Act. 
7  U.S.C  6(c)(3)  (A)-0).  Thus,  the  lists  of  eligible 
swap  participants  and  eligible  participants  «vere,  in 
turn  modeled  closely  on  the  list  of  appropriate 
persons  provided  in  Section  4(c]  of  the  Act 

*Part  35  exempts  any  eligible  swap  transaction 
bt>m  all  provisions  of  the  Act,  except  Sections 
2(aKl)(B),  4b.  and  4o  of  the  Act,  7  U.S.C  2a,  6b, 
and  6o.  Rule  32.9  and  Sections  6(c)  and  9(a)(2)  of 
the  Act,  7  U.S.C.  9  and  13(a)(2).  to  the  extent  these 
provisions  prohibit  manipulation  of  the  market 
price  of  any  commodity  in  interstate  comment  or 
for  future  delivery  on  or  subject  to  the  rules  of  any 
contract  market.  Rule  36.7  relieves  an  FCM  or  IB 
from  the  requirement  to  provide  an  eligible 
participant  with  a  risk  disclosure  statement 
pursuant  to  Commission  Rules  1.55, 1.65,  33.7  or 
190.10  in  connection  with  Section  4(c)  contract 
market  transactions  as  defined  in  Rule  36.1(cKl)- 

'•SaeCFTC  Rule  1.55(aXl)(IU). 

"  Commmission  Rule  4.13  exempts  a  party  from 
registration  as  a  CPO  where:  (1)  the  pool  operator 
receives  no  compensation  for  operating  the  pool, 
other  than  reimbursement  of  administrative 
expenses,  operates  only  one  pool,  is  not  otherwise 
required  to  register  under  the  Ad  and  is  not 
affiliated  with  any  person  required  to  register  under 
the  Aa,  and  no  person  involved  with  the  pool 
advertises  in  cormection  with  the  pool;  or  (2)  the 
total  gross  capital  contributions  for  all  pools  a 
person  operates  or  intends  to  operate  do  not  exceed 
S200,000,  and  none  of  the  pool*  operated  by  such 


Commission  believes  that  it  is 
appropriate  to  extend  this  relief  to  the 
comparable  risk  disclosure  obligations 
set  forth  in  CFTC  Rules  1.65(a)(3), 
30.6(a),  33.7(a)  and  190.10(c).  In  . 
addition,  proposed  new  Rule  1.55(f) 
(imlike  Parts  35  and  36)  would  not 
restrict  relief  to  entities  not  formed  for 
the  specific  piupose  of  eligibility  for  the 
relief,  since  it  is  highly  unlikely  that  any 
entity  would  be  formed  specifically  for 
the  purpose  of  avoiding  receipt  of  a  risk 
disclosure  statement. 

As  under  Parts  35  and  36,  an 
investment  company  for  which  the 
proposed  relief  may  be  claimed  is 
defined  as  one  "subject  to  regulation 
under  the  Investment  Company  Act" 
This  provision  will  (>ermit  FCMs  and 
IBs  to  apply  the  proposed  relief  to  hedge 
funds  which,  although  subject  to  the 
Investment  Company  Act,  generally  are 
not  regulated  under  it.'^  Similarly, 
prop(»ed  Rule  1.55(f)(10)  would  allow 
an  FCM  or  IB  to  claim  relief  with 
respect  to  a  customer  who  is  a  "futures 
commission  merchant  *  •  •  subject  to 
regulation  imder  the  Act."  Thus.  FCMs 
exempt  from  registration  purauant  to 
Commission  Rule  3.10(c)  would 
nonetheless  be  qualifying  customers 
within  the  meaning  of  proposed  Rule 
1.55(f)(10)  since  such  FCMs  remain 
subtect  to  regulation  under  the  Act.^' 

Tne  categories  of  customers  for  whom 
an  FCM  or  IB  would  be  able  to  claim  the 
propKJsed  disclosure  relief  include:  (1) 
Regulated  financial  intermediaries,  such 
as  banks,  trust  companies,  savings 
associations,  credit  unions,  and 
insurance  companies;  (2)  registered 
securities  and  futiues  entities,  such  as 
broker-dealers  regulated  tmder  the 
Securities  Exchange  Act  of  1934, 
investment  companies  with  assets 
exceeding  $5,000,000  and  subject  to 
regulation  under  the  Investment 
Company  Act,  pools  formed  and 
operated  by  a  CPO  registered  under  the 
Act  or  exempt  from  such  registration, 
and  FCMs,  floor  brokers  or  floor  traders 
regulated  under  the  Act;  (3)  other 
financially  sophisticated  persons,  such 
as  employee  benefit  plans  with  assets  in 


pwson  has  more  than  IS  participants  at  any  time. 
Persons  who  wish  to  claim  registration  relief  unAm 
Rule  4.13  must  file  a  statement  of  intent  with  the 
Commission  before  accepting  funds  or  soliciting 
customers  for  any  pool  operated  by  it  and  fulfill 
other  requirements  specified  in  the  rule. 

"C/.  60  FR  at  51329-51330  (discussiag  "subject 
to  regulation"  criteria  as  applied  to  investment 
companies  in  definition  of  eligible  ptartici pants  in 
Part  36  and  eligible  swap  participants  in  Part  35). 

''Rule  XlO(c)  exempts  frtnn  registration  an  FCM 
which  is  "trading  solely  for  proprietary  accounts,  w 
defined  in  (Commission  Rule]  1.3(y)  *  *  *."Rui* 
3.10(c)  states  that  such  FCMs,  although  exempt 
from  registration,  remain  "subject  to  all  other 
provisions  of  the  Act.  and  of  the  rules,  regulation! 
and  order*  thereunder." 


47614       Federal  Register  /  Vol.  62,  No.  175  /  Wednesday.  September  10,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  September  10,  1997  /  Proposed  Rules       47615 


excess  of  $5,000,000  and  subject  to  the 
Employee  Retirement  Income  Security 
Act  of  1974.  corporations,  partnerships, 
proprietorships  and  other  entities  with 
total  assets  exceeding  $10,000,000  or  a 
net  worth  of  at  least  $1,000,000,  and 
natural  persons  with  assets  in  excess  of 
$10,000,000;  and  (4)  any  governmental 
entity,  including  the  United  States,  any 
state  or  foreign  government,  or  any 
political  subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency  or 
department  of  any  of  the  foregoing. 

Like  the  definitions  of  Fart  35  eligible 
swap  participant  and  Part  36  eligible 
participant,  the  categories  of  customers 
specified  in  proposed  Rule  1.55(f) 
would  include  certain  regulated  foreign 
entities  that  perform  roles  or  functions 
similar  to  those  performed  by  one  of  the 
enumerated,  regulated  United  States 
entities.  These  foreign  entities  must 
satisfy  the  same  minimum  asset  or  net 
worth  criteria  as  their  United  States 
coimterparts  and.  although  not  required 
to  be  subject  to  regulation  under 
specified  United  States  laws,  they  must 
be  subject  to  regulation  in  their  home 
jurisdiction.'*  Thus,  an  FCM  or  IB 
would  be  able  to  claim  the  proposed 
relief  in  connection  with  opening  a 
futures  or  commodity  option  account  for 
a  foreign  employee  benefit  plan  subject 
to  applicable  foreign  regulations,  a 
commodity  pool  operated  by  a  foreign 
person  performing  a  function  similar  to 
that  of  a  CPO  and  subject  to  foreign 
regulation  as  such,  or  a  foreign- 
regulated  entity  performing  a  function 
similar  to  that  of  a  United  States 
investment  company,  broker-dealer, 
FCM,  floor  broker  or  floor  trader,  if  such 
customers  satisfy  applicable  minimum 
asset  or  net  worth  criteria. 

As  proposed,  these  amendments 
require  that  a  customer  satisfy  the 
criteria  set  forth  in  proposed  Rule 
1.55(0  only  at  the  time  an  accoimt  is 
opened.  An  FCM  or  IB  would  be  under 
no  obligation  to  monitor  a  customer's 
status  to  assure  that  the  customer 
continues  to  satisfy  the  Rule  1.55(f) 
criteria  throughout  the  time  an  account 
remains  open.  Moreover,  the  proposed 
amendment  to  Rule  1.65(a)(3),  which 
addresses  accounts  transferred  other 
than  at  a  customer's  request,  allows  the 
FCM  or  IB  to  whom  such  an  account  is 
transferred  to  claim  the  proposed 


disclosure  relief  with  respect  to  a 
customer  who  either:  (1)  as  clearly 
evidenced  by  information  available  to 
the  transferee  firm,  satisfied  the 
proposed  1.55(f)  criteria  at  the  time  the 
accoimt  was  first  opened  with  the 
transferring  FCM  or  IB;  or  (2)  satisfies 
such  criteria  at  the  time  the  account  is 
transferred. 

Proposed  Rule  1 .55(f)  will  provide 
FCMs  and  IBs  with  clear,  objective 
criteria  for  identifying  the  customers  to 
whom  dehvery  of  the  Commission- 
approved  disclosure  statements 
pursuant  to  CFTC  Rules  1.55(a). 
1.65(a)(3),  30.6(a),  33.7(a)  and  190.10(c) 
is  not  required.  These  criteria  should 
serve  to  minimize  any  administrative 
burdens  associated  with  implementing 
the  proposed  relief.  In  this  regard,  the 
Commission  notes  that  the  proposed 
rule  contains  no  specific  requirement 
that  FCMs  and  IBs  maintain  with  their 
books  and  records  any  information  in 
addition  to  that  already  required  by 
other  Commission  rules  in  order  to 
identify  a  particular  customer's 
eligibility  for  the  relief  provided  by  the 
proposed  amendments.^'  However, 
FCMs  and  IBs  are  required  to  assure  that 
mandated  disclosure  statements  are 
provided  to  customers  other  than  those 
to  whom  this  relief  applies.  In  order  to 
substantiate  compliance  with  such 
disclosure  requirements  and  exercise 
meaningful  sup>ervision  over  customer 
accounts,  FCMs  and  IBs  should  assure 
that  adequate  records  are  maintained 
and  reviewed  on  a  regular  basis.  >•  Thus, 
FCMs  and  IBs  should  maintain 
documentation  relevant  to  the 
qualifications  of  the  customers  for 
whom  the  relief  proposed  herein  will  be 
claimed  and  to  confirm  the  identities  of 
customers  to  whom  specified  risk 
disclosures  have  been  made  and  from 
whom  acknowledgments  have  been 
obtained. 

B.  Relief 

The  proposed  amendments  will 
relieve  FC^  and  IBs  fixjm  the 
requirements  to  deUver  disclosure 
statements  pursuant  to  Commission 
Rules  1.55(a),  1.65(a)(3),  30.6(a),  and 
33.7(a)  to  customers  who,  at  the  time  of 
accoimt  opening,  are  within  the 
categories  specified  in  proposed  Rule 
1.55(f). »'  FCMs  and  IBs  also  would  no 
longer  be  required  to  obtain  and  retain 


a  signed  statement  fivm  such  customers 
acknowledging  that  the  customer 
received  and  understood  the  required 
risk  disclosure  statement. 

Further,  the  Commission  believes  that 
it  is  appropriate  to  relieve  FCMs  of  the 
obligation  to  provide  disclosure 
statements  to  these  specified  customers 
pursuant  to  Rule  190.10(c).  However, 
the  Commission  requests  comment " 
concerning  the  proposed  relief  with 
respect  to  Rule  190.10(c),  which 
requires  that  the  disclosure  statement 
specified  therein  be  given  only  when 
customers  deposit  non-cash  property  as 
margin.'^  The  Commission  also  notes 
that  the  proposed  rule  amendments  do 
not  provide  FCMs  with  relief  with 
respect  to  the  subordination  agreement 
required  by  Financial  and  Seg^ation 
Interpretation  No.  12  to  be  executed  by 
a  customer  whose  funds  are  held  by  an 
FCM  in  foreign  depositories,  which  may 
be  incorporated  in  the  Rule  190.10(c) 
bankruptcy  statement. » 

C  Continuing  Disclosure  Obligations 

The  proposed  amendments  make 
clear  that  despite  relief  from  the  specific 
disclosure  obligations  of  CFTC  Rules 
1.55(a),  1.65(a)(3),  30.6(a),  33.7(a)  or 
190.10(c),  FCMs  and  IBs  remain 
obligated  under  other  statutory  and 
regulatory  provisions,  including  Section 
4b  of  the  Act  2°  and  current  CFTC  Rule 
1.55(f),**  to  provide  customers  with  all 
material  information  relating  to  a 
transaction,  including  information 
relating  to  the  risks  involved  in  entering 
a  particular  transaction.  As  the 
Commission  stated  when  it  adopted 
current  Rule  1.55(f),  these  minimum 
disclosure  obligations  arise  under  the 
Act,  under  state  law  and  under  common 
law.22  However,  the  required 


'*  In  this  regard,  the  Coininission  intends  that  the 
foreign  entity  be  subiect  to  regulation  based  upon 
actrvities  or  functions  similar  to  those  performed  by 
a  United  States  entity  specified  in  proposed  Rule 
1.55(f).  For  example,  to  be  within  the  meaning  of 
proposed  Rule  1.55(f)(10).  the  activities  of  a  foreign 
FCM  should  be  governed  by  regulations  dealing 
with  its  business  as  an  FCM  and  not  by  an  unrelated 
regulatory  regime. 


"For  example.  FCMs  and  IBs  would  be  required 
to  obtain  and  maintain  the  information  required  by 
CFTC  Rule  1.37  concerning  all  customers,  including 
customers  listed  in  proposed  Rule  1.55(f). 

<*Rule  166.3  requires  FCMs  and  IBs  to  supervise 
diligently  the  handling  of  commodity  interest 
accounts. 

"The  Commission  also  proposes  to  redesignate 
cuiTsnt  Rule  l.S5(f)  as  l.5S(g}. 


**The  commodity  broker  provisions  of  the 
Bankruptcy  Code,  which  mandate  pro  rata 
distribution  of  cash  and  non-cash  customer 
property,  including  property  specifically 
identifiable  to  a  customer,  have  been  in  effect  for 
approximately  nineteen  years,  and  the 
Commission's  bankruptcy  rules  for  fourteen  years. 

"•53  FR  46911  (November  21.  1988)  (stating 
conditions  under  which  an  FCM  may  hold  funds  of 
its  United  States  domiciled  customers  in  a  foreign 
depository).  The  Commission  has  stated  that  the 
subordination  agreement  discussed  in  Financial 
and  S<>gregation  Interpretation  No.  12  may  be 
incorporated  in  the  Rule  190.10(c)  bankruptcy 
disclosure  document  or  separately  executed.  Id.  at 
46914. 

»7  U.S.C.  6b. 

"Current  Conunission  Rule  1.55(f).  which  would 
be  redesignated  as  Rule  1.55(g]  under  the  proposed 
amendments,  states  that  compliance  with  Rule  1.5S 
does  not  relieve  an  FCM  or  IB  of  any  other 
disclosure  obligations  it  may  have  under  applicable 
law.  See  50  FR  5380  (February  8, 1985)  (adopting 
Rule  1.5S(d).  since  redesignated  as  Rule  1.55(f).  and 
explaining  FCMs'  and  IBs'  disclosure  obligations 
under  the  Act). 

"  Id.  at  5381.  Further,  as  the  Conunission  noted 
when  it  adopted  Rule  l.S5(d)  "the  prescribed 


disclosures  may  differ  in  particular 
cases,  d^ponding  upon  the  nature  of  the 
relationship  between  the  FCM  or  IB  and 
its  customer  and  such  fiactors  as  whether 
the  FCM  or  IB  has  discretionary 
authority  over  an  account  or  is  merely 
executing  trades  according  to  a 
customer's  instructions.^ 

nL  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-611.  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rules  discussed  herein 
v«rill  affect  FCMs  and  IBs.  The 
Commission  has  already  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.  FCMs  have  been  determined 
not  to  be  small  entities  under  the  RFA. 

With  respect  to  IBs,  the  Commission 
has  stated  that  it  is  appropriate  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  some 
or  all  IBs  should  be  considered  to  be 
small  entities  and,  if  so,  to  analyze  the 
economic  impact  on  such  entities  at  that 
time.  The  proposed  rule  amendments 
would  not  require  any  IB  to  alter  its 
current  method  of  doing  business. 
Instead  the  proposed  amendments 
would  provide  IBs  with  relief  from 
certain  disclosure  and  recordkeeping 
requirements  with  respect  to  certain 
identified  customers.  Presumably,  an  IB 
would  only  choose  to  make  use  of  such 
relief  if  it  were  cost-effective  to  do  so. 
Further,  these  rule  amendments  as 
proposed  should  impose  no  additional 
burden  or  requirements  on  IBs  and. 


disclosure  statement  (of  Rule  1.55)  was  not  meant 
to  be  an  exhaustive  explanation  of  the  mechanics 
and  risks  of  futures  trading  or  of  particular 
transactions,  but  rathe/  was  designed  to  highlight 
some  of  the  inherent  risks  of  futures  trading  for  new 
cusMmers."  Id.  at  5382. 

"  See,  e.g.,  Yameen  v.  Madda  Tjroding  Company, 
[1980-1982  Transfer  Binder]  Comm.  Fut.  L.  Rep. 
(CCH)  121,125  (CFTC  1980)  (FCM  and  iu  associated 
person  ("AP")  breached  duty  to  customer  by  not 
disclosing  limitations  of  stop  loss  orders  after 
having  discussed  favorable  features  of  these  orders); 
Ruddy  V.  First  Commodity  Corp.  of  Boston,  (1980- 
1962  Transfer  Binder]  Comm.  Fut  U  Rep.  (CCH) 
121,435  (CFTC:  1981)  (FCM  and  AP  breached  duty 
to  customer  for  whom  they  had  discretionary 
authority  by  failing  either  to  contact  him  promptly 
or  to  remove  the  hedges  entered  for  him  once  the  . 
strategy  under  which  the  hedges  had  been 
recommended  and  placed  and  failed),  affd  sub 
nom.  First  Commodity  Corp.  of  Boston  v.  CF7TC,  676 
F.2d  1  (1st  Qr.  1982);  In  the  Matter  of  ICC,  Inc.. 
[1992-1994  Transfer  Binder)  Comm.  FuL  L.  Rep. 
(CCH)  126.080  (CFTC  1994)  (omission  and 
misrepresentation  of  material  information  about  a 
trading  program,  including  information  concerning 
applicable  fees  and  potential  risks,  violated 
antifraud  provisions  of  Act),  affd  sub  nom.  JCC, 
Inc.  V.  CFTC.  63  F.3d  1557  (11th  Or.  1995). 


thus,  if  adopted  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  IBs. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995  ^*  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the 
Paperwork  Reduction  Act 

There  is  no  burden  associated  with 
the  proposed  rule  amendments  to  Rule 
1.55  or  Rule  1.65.  While  these  proposed 
rule  amendments  have  no  burden,  the 
group  of  rules  (3038-0024)  of  which 
these  rules  are  a  part  has  the  following 
burden: 

Average  burden  hours  per  response    128 
Number  of  Respondents    3,148 
Frequency  of  retpoose    36 

Three  OMB  approved  collections 
would  be  a£EiBcted  by  the  adoption  of 
these  proposed  rule  amendments.  In 
compliance  with  the  Paperwork 
Reduction  Act,  the  Commission, 
through  this  rule  proposal,  solicits 
comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  the  validity  of  the 
methodology  and  assumptions  used;  (2) 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and  assumptions 
used;  (3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
fbnns  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

The  Commission  has  submitted  this 
proposed  rule  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
Three  OMB  approved  collections  would 
be  affected  by  the  adoption  of  this  rule. 
These  are: 

3038-0007 — ^Regulation  of  Domestic 
Exchange-Traded  Commodity  Options.  The 
burden  associated  with  collection  3038- 
0007,  including  this  proposed  rule,  is  as 
follows: 

Average  burden  hours  per  response    50.57 
Number  of  Respondents    190,422 
Frequency  of  response    1,111 

The  burden  associated  with  this 
specific  proposed  rule,  is  as  follows: 

Average  burden  hours  per  response    0.08 
Number  of  Respondents    175 


MPnb;  L.  104-13  (May  13. 1995). 


Frequency  of  response    115 

3038-0021 — Regulations  Governing 
Bankruptcies  of  Commodity  Brokers.  The 
burden  associated  with  collection  3038- 
0021,  including  this  proposed  rule,  is  as 
follows: 

Average  burden  hours  per  response    0.35 
Number  of  Respondents    472 
Frequency  of  response    34 

The  burden  associated  with  this 
specific  proposed  rule,  is  as  follows: 

Average  burden  hours  per  response    O.OS 
Number  of  Respondents    235 
Frequency  of  response    8 

3038-0035— Rules  Relating  to  the  Offer 
and  Sale  of  Foreign  Futures  and  Options.  The 
burden  associated  with  collection  3038- 
0035.  including  this  proposed  rule,  is  as 
foUovn: 

Average  burden  hours  per  response    15.70 
Number  of  Respondents    2332 
Frequency  of  response    48 

The  burden  associated  with  this 
specific  proposed  rule,  is  as  follows: 

Average  burden  hours  per  response    0.60 
Number  of  Respondents    360 
Frequency  of  response    4 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  this  proposed/amended  rule  should 
contact  the  Desk  Officer,  CFTC,  Office  of 
Management  and  Budget,  Room  10202, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW., 
Washington,  DC  20581,  202)  418-5160. 

ListofSubiectB 

17  CFR  Parti 

Customer  protection,  Risk  disclosure 
statements.  Commodity  futures. 

17  CFR  Part  30 

-  Foreign  fotures  and  options 
transactions,  Customer  protection.  Risk 
disclosure  statements. 

17  CFR  Part  33 

Domestic  exchange-traded  commodity 
options  transactions. 

17  CFR  Part  190 

Bankruptcy. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular  sections  2(a)(1),  4b,  4c,  4d,  4f. 
4g  and  8a  of  the  Act,  as  amended,  7 
U.S.C.  2. 6b,  6c,  6d.  6f,  6g  and  12a.  the 
Commission  hereby  propwses  to  amend 
Chapter  I  of  titie  17  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6,  6a, 
6b.  6c,  6d.  6e.  6f.  6g,  6h.  61,  6j,  6k,  61.  6m, 
6n,  6o,  6p.  7.  7a.  7b,  8,  9. 12. 12a,  12c.  13a. 
13a-l,  16, 16a.  19,  21,  23,  24. 

2.  Section  1.55  is  amended  by  revising 
paragraph  (a)(1),  by  removing  paragraph 
(a)(l)(iii),  by  redesignating  paragraph  (f) 
as  paragraph  (g),  and  by  adding  new 
paragraph  (f)  to  read  as  follows: 

$1.55    Distribution  of  "Risk  Disclosura 
Statement"  by  futures  commission 
merchants  and  introducing  brolcers. 

(a)(1)  Except  as  provided  in  §  1.65,  no 
futures  commission  merchant,  or  in  the 
case  of  an  introduced  account  no 
introducing  broker,  may  open  a 
commodity  futures  account  for  a 
customer,  other  than  for  a  customer 
speciRed  in  paragraph  (f)  of  this  section, 
unless  the  futures  commission  merchant 
or  introducing  broker  first: 

(f)  A  futures  commission  merchant  or, 
in  the  case  of  an  introduced  account  an 
introducing  broker,  may  open  a 
commodity  futures  account  for  a 
customer  without  furnishing  such 
customer  the  disclosure  statements  or 
obtaining  the  acknowledgments 
required  under  paragraph  (a)  of  this 
section,  §  1.65(a)(3),  and  §  30.6(a), 
§  33.7(a),  and  §  190.10(c)  of  this  chapter, 
provided  that  the  futures  commission 
merchant  or,  in  the  case  of  an 
introduced  accoimt  the  introducing 
broker,  provides  such  customer  with 
such  disclosure  as  is  material  in  the 
circumstances  and  the  customer  is,  at 
the  time  at  which  the  account  is  opened: 

(1)  A  bank  or  trust  company; 

(2)  A  savings  assocration  or  credit 
union; 

(3)  An  insurance  company; 

(4)  An  investment  company  subject  to 
regulation  under  the  hivestment 
Company  Act  of  1940  (15  U.S.C.  Sec. 
80a-l,  et  seq.)  or  a  foreign  entity 
performing  a  similar  role  or  function 
subject  as  such  to  foreign  regulation, 
provided  that  such  investment  company 
has  total  assets  exceeding  $5,000,000; 

(5)  A  pool  operafted  by  a  commodity 
pool  operator  registered  under  the 
Commodity  Exchange  Act  or  exempt 
from  such  registration  or  by  a  foreign 
person  performing  a  similar  function  to 
that  of  a  commodity  pool  operator  and 
subject  as  such  to  foreign  regulation; 

(6)  A  corporation,  partnership, 
proprietorship,  organization,  trust,  or 
other  entity:  (A)  which  has  total  assets 


exceeding  $10,000,000;  or  (B)  which  has 
a  net  worth  of  $1,000,000; 

(7)  An  employee  benefit  plan  subject 
to  the  Employee  Retirement  Income 
Security  Act  of  1974,  or  a  foreign  person 
performing  a  similar  role  or  function 
and  subject  as  such  to  foreign 
regulation,  with  total  assets  exceeding 
$5,000,000  or  whose  investment 
decisions  are  made  by  a  bank,  trust 
company,  insurance  company, 
investment  adviser  subject  to  regulation 
under  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-l,  et  seq.).  or  a 
commodity  trading  advisor  subject  to 
regulation  under  the  Commodity 
Exchange  Act; 

(8)  Any  governmental  entity 
(including  the  United  States,  any  state, 
or  any  foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

(9)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a,  et 
seq.)  or  a  foreign  person  performing  a 
similar  role  or  function  subject  as  such 
to  foreign  regulation,  acting  on  its  own 
behalf:  provided,  however,  that  if  such 
broker-dealer  is  a  natural  person  or 
proprietorship,  the  broker-dealer  must 
also  meet  the  requirements  of 
paragraphs  (f)(6)  or  (f)(ll)  of  this 
section; 

(10)  A  futures  commission  merchant, 
floor  broker,  or  floor  trader  subject  to 
regulation  under  the  Commodity 
Exchange  Act  or  a  foreign  person 
performing  a  similar  role  or  function 
subject  as  such  to  foreign  regulation;  or 

(11)  Any  natural  person  with  total 
assets  exceeding  $10,000,000. 

•        •        *        *        * 

3.  Section  1.65  is  amended  by 
redesignating  paragraph  (a)(3)(ii)  as 
(a)(3)(iii)  and  adding  new  paragraph 
(a)(3)(ii)  to  read  as  follows: 

S 1 .65    Notice  of  built  transfers  and 
disclosure  obligations  to  customers. 

(a)  •  •  • 

(3)  *  *  * 

(ii)  As  to  customers  for  which  the 
transferee  futures  commission  merchant 
or  introducing  broker  has  clear  evidence 
that  such  customer  was  at  the  time  the 
account  was  opened  by  the  transferring 
futures  commission  merchant  or 
introducing  broker,  or  is  at  the  time  the 
account  is  being  transferred,  a  customer 
listed  in  section  1.55(f)  of  this  chapter; 
or 


PART  30— FOREIGN  FUTURES  OR 
FOREIGN  OPTIONS  TRANSACIJONS 

4.  The  authority  citation  for  Part  30 
continues  to  read: 

Authority:  7  U.S.C.  la,  2, 4, 6, 6c  and  12a, 

unless  otherwise  noted. 

5.  Section  30.6  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§30.6    Disclosura. 

(a)  Futures  commission  merchants 
and  introducing  brokers.  Except  as 
provided  in  §  1.65  of  this  chapter,  no 
futures  commission  merchant,  or  in  the 
case  of  an  introduced  account  no 
introducing  broker,  may  open  a  foreign 
futures  or  option  account  for  a  foreign 
futures  or  option  customer,  other  than 
for  a  customer  specified  in  §  1.55(0  of 
this  chapter,  unless  the  futures 
commission  merchant  or  introducing 
broker  first  furnishes  the  customer  with 
a  separate  written  disclosure  statement 
containing  only  the  language  set  forth  in 
§  1.55(b)  of  this  chapter  or  as  otherwise 
approved  under  §  1.55(c)  of  this  chapter 
(except  for  nonsubstantive  additions 
such  as  captions),  which  has  been 
acknowledged  in  accordance  with  §  1.55 
of  this  chapter;  Provided,  however,  that 
the  risk  disclosure  statement  may  be 
attached  to  other  documents  as  the 
cover  page  or  the  first  page  of  such 
docimients  and  as  the  only  material  on 
such  page. 


PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

6.  The  authority  citation  for  Fart  33 
continues  to  read: 

Authority:  7  U.S.C.  la,  2.  4,  6,  6a,  6b,  6c, 
6d.  6e.  6f.  6g,  6h,  6i,  6j,  6k,  61.  6m,  6n,  6o. 
7,  7a,  7b,  8,  9. 11, 12a,  12c.  13a,  13a-l,  13b, 
19,  and  21,  unless  otherwise  noted. 

7.  Section  33.7  is  amended  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

$  33.7    Disclosure. 

(a)(1)  Except  as  prsvided  in  §  1.65  of 
this  chapter,  no  futures  commission 
merchant,  or  in  the  case  of  an 
introduced  account  no  introducing 
broker,  may  open  or  cause  the  opening 
of  a  commodity  option  account  for  an 
option  customer,  other  than  for  a 
customer  specified  in  §  1.55(f)  of  this 
chapter,  unless  the  futures  commission 
merchant  or  introducing  broker  first: 


PART  190— BANKRUPTCY 

8.  The  authority  citation  for  Part  190 
continues  to  read: 


Authority:  7  U.S.C.  la.  2. 4a.  6c,  6d.  6g,  7a, 
12, 19,  and  24,  and  11  U.S.C  362,  546,  548, 
556  and  761-766,  unless  otherwise  noted. 

9.  Section  190.10  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

1190.10    Qensral. 

•        *        *        *        « 

(c)  Disclosure  statement  for  non-cash, 
margin.  (1)  Except  as  provided  in  §  1.65, 
no  commodity  broker  (other  than  a 
clearing  organization)  may  accept 
property  other  than  cash  from  or  for  the 
account  of  a  customer,  other  than  a 
customer  specified  in  §  1.5S(f)  of  this 
chapter,  to  margin,  guarantee,  or  secure 
a  commodity  contract  unless  the 
commodity  broker  first  furnishes  the 
customer  with  the  disclosure  statement 
set  forth  in  paragraph  (c)(2)  of  this 
section  in  boldface  print  in  at  least  10 
point  type  which  may  be  provided  as 
either  a  separate,  written  document  or 
incorporated  into  the  customer 
agreement,  or  with  another  statement 
approved  imder  §  1.55(c)  of  this  chapter 
and  set  forth  in  appendix  A  to  §  1.55 
which  the  Commission  finds  satisfies 
this  requirement. 

Issued  in  Washington,  DC  on  September  3, 
1997  by  the  Commission. 
)■■■  A.  Wsob, 

Secretary  of  the  Commission. 
(FR  Doc  97-23882  Filed  »-4-97;  8:45  am] 

SIXMO  CODE  tK1-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surtece  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  773 
RtN102»-AB80 

Notification  artd  Permit  Procaaaing 

AQB4CY:  Office  of  Surface  Mining 
ReclamaticHi  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  After  reviewing  comments 
received  during  the  public  comment 
period,  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
withdrawing  the  proposed  Notification 
and  Permit  Processing  rule  published  in 
the  Federal  Register  on  October  26, 
1994  (59  FR  53884). 

DATES:  This  withdrawal  is  effective 
September  10, 1997. 
FOf)  FUfTTHER  INFOfMATION  CONTACT: 
Scott  Boyce,  1951  Constitution  Avenue, 
N.W.,  Washington,  DC  20240; 
Telephone:  (202)  208-2986  commercial 
or  FTS.  E-mail:  sboycedosmre.gov. 


SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  September  29, 1992,  Mr.  Jim  B. 
Wyant  of  Vincennes,  Indiana,  presented 
a  petition  for  rulemaking  to  OSM.  The 
"Notice  of  availability  of  a  petition  to 
initiate  rulemaking  and  request  for 
comment"  was  published  in  the  Federal 
Register  on  November  12. 1992  (57  FR 
53670).  On  August  24,  1993  (58  FR 
44630),  the  Director  of  OSM  published 
his  "Notice  of  decision  on  petition  for 
rulemaking"  and  stated  that  OSM  would 
initiate  Federal  rulemaking.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  October  26, 1994 
(59  FR  53884),  and  would  have  revised 
the  permit  notification  provisions  of  30 
CFR  773.15  and  the  permit  processing 
provisions  of  30  CFR  773.15(c)  and 
773.17.  On  December  23. 1994  (59  FR 
66287),  OSM  extended  the  comment 
period  for  the  proposed  rule  xmtil 
February  ^7, 1995.  In  order  to 
accommodate  requests  for  a  public 
hearing  the  comment  period  was 
reopened  on  March  10, 1995,  and 
extended  until  March  23, 1995.  A  public 
hearing  was  held  on  March  16, 1995,  in 
Vincennes,  Indiana. 

Comments  on  the  proposed 
rulemaking  reveal  that  there  are  no 
widespread  problems  with  the  existing 
rules  that  warrant  a  national 
rulemaking.  Accordingly,  the  proposed 
rule  published  on  October  26, 1994  (59 
FR  53884),  is  withdrawn. 

Dated:  September  4, 1997. 
JBim  AiuutroD^ 

Assistant  Secretary,  Land  and  Mineral§ 
Management. 
(FR  Doc.  97-23957  Filed  9-9-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  870 
RiN1029-ABt3 

Aiiandoned  Mine  Land  Reclamation 
Fund  Reauthorization  Implementation 

AOaiCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
proposing  to  remove  its  regulation  at  30 
CFR  870.17.  The  regulation  governs  the 
sc(^  of  audits  conducted  in  connection 
with  OSM's  abandoned  mine  land 
reclamation  program. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 


proposed  rule  until  5  p.m..  Eastern  time, 
on  November  10. 1997. 

Public  hearings:  Upon  request,  OSM 
will  hold  public  hearings  on  the 

firoposed  rule  at  dates,  times  and 
ocations  to  be  announced  in  the 
Federal  Register  prior  to  the  hearings. 
OSM  will  accept  requests  for  public 
hearings  until  5  p.m..  Eastern  time,  on 
October  1, 1997.  Individuals  wishing  to 
attend,  but  not  testify,  at  any  hearing 
should  contact  the  person  identified 
under  FOR  FURTHER  CONTACT  before  the 
hearing  date  to  verify  that  the  hearing 
will  be  held. 

ADDRESSES:  Written  comments:  Hand- 
deliver  or  mail  to  the  Office  of  Surfece 
Mining  Reclamation  and  Enforcement, 
Administrative  Record,  Room  117,  1951 
Constitution  Avenue,  NW.,  Washington, 
D.C  20240. 

Electronic  Moi'/;  You  may  send 
comments  through  the  Internet  to 
OSM's  Administrative  Record  at: 
osmrulesOosmre.gov.  Copies  of  any 
messages  received  electronically  will  be 
Y  filed  with  the  Administrative  Record. 

Public  hearings:  You  may  submit  a 
request  for  a  public  hearing  orally  or  in 
writing  to  the  person  and  address 
specified  under  FOR  FURTHB) 
INFORMATION  CONTACT.  The  address,  date 
and  time  for  any  public  iiearing  held 
will  be  announced  prior  to  the  hearing 
Any  individual  who  requires  special 
accommodation  to  attend  a  public 
hearing  should  also  contact  the  person 
listed  under  FOR  FURTHBt  MFORMATKM 
OONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Krawchyk.  Division  of  Compliance 
Maiugement,  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement.  3 
Parkway  Center,  Pittsburgh,  PA  15220. 
Telephone  412-921-2676.  E-mail: 

)krawchy®osmre.gov. 

■ 
SUPPLBCNTARY  INFORMATION: 

■  L  Public  Comment  Procedures 
n.  Bacl^ground 
ID.  Discussion  of  Pn^xised  Rule  and 

Guidelines 
IV.  Procedural  Matters 

L  Public  Comment  Procedores 

Written  Comments:  Written  or 
electronic  comments  submitted  on  the 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rule,  and  should 
explain  the  reason  for  any 
recommended  change.  Where 
practicable,  conunenters  should  submit 
three  copies  of  their  conmients. 
Comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES),  may  not 
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be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  hearings:  OSM  will  hold  a 
public  hearing  on  the  proposed  rule 
upon  request  only.  The  time,  date  and 
address  for  any  hearing  will  be 
announced  in  the  Federal  Register  at 
least  7  days  prior  to  the  hearing. 

Any  person  interested  in  participating 
at  a  hearing  should  inform  Mr. 
Krawchyk  (see  FOR  FURTHER 
INFORMATION  CONTACT),  either  orally  or 
in  writing,  of  the  desired  hearing 
location  by  5:00  p.m.,  Eastern  time,  on 
October  1, 1997.  If  no  one  has  contacted 
Mr.  Krawchyk  to  express  an  interest  in 
participating  in  a  hearing  by  that  date, 
a  hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 
held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearir^  will  be 
transcribed.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  OSM 
requests  that  each  person  who  testifies 
at  a  hearing  provide  the  transcriber  with 
a  written  copy  of  his  or  her  testimony. 
To  assist  us  in  preparing  appropriate 
questions,  we  also  request,  if  possible, 
that  each  person  who  plans  to  testify 
submit  to  us  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  ADDRESSES)  an  advance 
copy  of  his  or  her  testimony. 

n.  Background 

On  November  5, 1990,  the  President 
signed  into  law  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508.  Included  in  that  law  was  the 
Abandoned  Mine  Reclamation  Act  of 
1990  (AMRA)  which  amended  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  30 
U.S.C.  1201  et  seq.  On  May  31, 1994, 
OSM  published  final  reguladons  in  the 
Federal  Register  (59  PR  28136) 
implementing  the  provisions  of  AMRA. 
The  final  regulations  included  a  version 
of  30  CFR  870.17  which  specifies  who 
may  conduct  audits  and  whose  records 
may  be  examined.  The  revision, 
utilizing  the  authority  in  sections 
201(c),  402(d)(2)  and  413(a)  of  SMCRA, 
expanded  the  scope  of  section  870.17  to 
cover  the  records  of  all  persons  involved 
in  a  coal  transaction,  including 
permittees,  operators,  brokers, 
purchasers,  and  persons  operating 
preparation  plants  and  tipples,  and  any 
recipient  of  royalty  payments  from  the 
coal  mining  operation. 

In  July  1994,  the  National  Coal 
Association  and  the  American  Mining 
Congress,  predecessor  organizations  of 
the  National  Mining  Association  (NMA), 


filed  suit  challenging  the  regulations 
promulgated  by  OSM,  specifically  the 
scope  of  30  CFR  870.17.  On  July  23, 
1996,  In  National  Mining  Ass'n  v.  U.S. 
Department  of  the  Interior,  No.  94-1642 
(D.D.C.),  the  United  States  District  Court 
for  the  District  of  Columbia  ruled  in 
favor  of  OSM.  NMA  appealed  the 
district  court's  decision  to  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia.  After  the  parties  engaged 
in  court-ordered  mediation,  the 
Def>artment  of  Justice,  upon  OSM's 
request,  filed  a  motion  to  hold  the  case 
in  abeyance  pending  new  rulemaking  to 
resolve  the  issues  in  dispute  and  the 
U.S.  Court  of  Appeals  granted  the 
motion. 

On  June  3.  1997,  OSM  published  in 
the  Federal  Register  a  notice  that  it  was 
suspending  this  rule  (See  62  FR  30232). 
During  the  period  of  suspension,  OSM 
continued  to  conduct  audits  ofoperators 
of  surface  coal  mining  operations,  as 
necessary,  under  the  provisions  of 
section  402(d)(2)  of  SMCRA,  and  30 
CFR  870.16. 

ni.  Discussion  of  Proposed  Rule 

OSM  is  not  proposing  to  move  section 
870.17.  In  the  litigation  discussed 
above,  the  NMA  raised  concerns  over 
the  scope  of  this  regulation.  The  District 
Court  upheld  OSM's  final  rule  and 
granted  summary  judgment  in  favor  of 
defendants.  While  the  District  Court 
acknowledged  that  "Section  1232(d)(2) 
does  not  provide  authority  for  audits  or 
inspections  of  those  not  directly 
regulated  under  SMCRA,"  it 
nevertheless  upheld  OSM's  rule  on  the 
ground  that  the  agency  has  authority 
under  SMCRA's  general  rulemaking 
provisions  to  authorize  "broader  audits 
and  record  inspections"  than  those 
permitted  by  Section  1232(d)(2). 

NMA  claims  that  the  court  erred  and 
appealed.  The  NMA  states  that  both 
OSM  and  the  District  Court  are  required 
to  give  effect  to  Congress'  clearly 
expressed  intent  to  limit  the  Secretary's 
audit  authority  to  persons  already 
"subject  to  "  TiUe  IV  of  SMCRA— i.e., 
coal  mine  operators.  The  NMA  alleges 
further  that  SMCRA's  general 
rulemaking  provisions  do  not  give  OSM 
authority  to  assert  audit  jurisdiction 
broader  in  scope  than  that  expressly 
provided  for  in  the  Act. 

The  NMA  also  alleges  that  OSM's 
interpretation  contravenes  the  Fourth 
Amendment  of  the  Constitution  by 
subjecting  persons  other  than  surface 
coal  mining  operators  to  warrantless 
searches  of  "all  books,  papers,  and  other 
dociunents." 

Although  OSM  does  not  agree  with 
the  arguments  made  by  the  NMA,  it 
does  recognize  the  serious  nature  of  the 


issues  raised.  Given  these  concerns 
OSM  is  proposing  to  remove  this 
specific  rule.  OSM  does  not  believe  that 
the  removal  will  hinder  its  audit  or 
collection  efforts,  however.  OSM  still 
possesses  significant  administrative 
authority,  as  well  as  the  general  audit 
authority  in  SMCRA  section  402(d)(2). 
30  U.S.C.  1232(d)(2).  and  30  CFR  870.16 
of  the  Secretary's  regulations.  OSM 
believes  that  Congress  specifically 
directed  the  agency  to  "conduct  such 
audits  of  coal  production  and  the 
payment  of  fees  under  (Title  IVj  as  may 
be  necessary  to  ensure  full  compliance 
with  the  provisions  of  this  title."  The 
agency  will  continue  to  carry  out  this 
legislative  mandate. 

IV.  Procedural  Matters 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
collections  of  information  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
rule  under  the  criteria  of  Executive 
Order  12866  and  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  Bt  seq.,  certifies  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
the  promulgation  of  the  rule  in  1994  did 
not  have  such  an  impact.  The  particuleu 
provision  being  suspended  governs  the 
scope  of  audits  conducted  by  OSM  and 
will  have  no  economic  impact  on  small 
entities. 

Executive  Order  12988  on  Civil  Justice 
Refotm 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
requirements  of  sections  (3)(a)  and 
(3)(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

Unfunded  Mandates  Reform  Act 

The  removal  action  will  not  impose  a 
cost  of  $100  milbon  or  more  in  any 
given  year  on  any  governmental  entity 
or  the  private  sector. 

National  Environmental  Policy  Act 

This  proposed  rule  has  been  reviewed 
by  OSM,  and  it  has  been  determined  to 
be  categorically  excluded  from  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  the 
Departmental  Manual  516  DM  2, 
Appendix  1.10. 


Author:  The  principal  author  of  this 
rule  is  Jim  Krawchyk,  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
3  Parkway  Center,  Pittsburgh,  PA  15220. 

List  of  Sub)ects  in  30  CFR  Part  870 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Surface  mining,  Underground  mining. 

Dated:  September  4, 1997. 
Bob  Armstrong 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

Accordingly,  30  CFR  part  870  would 
be  amended  as  set  forth  below. 

PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

1.  The  authority  citation  for  Part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  and  Pub.  L.  100-34. 

§870.17    [Ramoved] 

2.  Section  870.17  is  removed. 

|FR  Doc.  97-23958  Filed  »-9-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
FRi-6886-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingancy 
Plan;  National  Priorltlas  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Bowers  Landfill  Superfimd  Site  from 
the  national  priorities  list;  request  for 
comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  annoimces  its  intent  to 
delete  the  Bowers  Landfill  Site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  U.S. 
EPA  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  all  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  U.S.  EPA.  in 


consultation  with  the  State  of  Ohio,  has 
determined  that  no  further  response  is 
appropriate.  Moreover,  U.S.  EPA  and 
the  State  have  determined  that  remedial 
activities  conducted  at  the  site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 
DATES:  Conunents  concerning  the 
proposed  deletion  of  the  site  from  the 
NPL  may  be  submitted  on  or  before 
October  10, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Superfund  EHvision, 
U.S.  EPA,  Region  V,  77  W.  Jackson  Blvd. 
(SR-6J),  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Pickaway  County 
District  Public  Library  165  E.  Main  St., 
Circleville,  OH  43113.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  niunber  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J), 
U.S.  EPA,  Region  V,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604.  (312)  353- 
5821. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Gladys  Beard  (SR-6J),  Associate 
Remedial  Project  Manager,  Superfund 
Division.  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604.  (312) 
886-7253  or  Leo  Resales  (P-19J),  Office 
of  Public  Affairs,  U.S.  EPA,  Region  V.  77 
W.  Jackson  Blvd..  Chicago,  IL  60604, 
(312)  353-6198. 

8UPPt.ByiENTARY  INFORMATION: 
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n.  NPL  DeleUon  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Bowers  Landfill  Site 
from  the  National  Priorities  List  (NPL), 
which  constitutes  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  and 
requests  comments  on  the  proposed 
deletion.  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pureuant  to  §  300.425(e)(3)  of  the  NCP. 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  the  conditions  at  the  site 
warrant  such  action. 


The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Rfsister. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites'  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
.  Fvulhermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NPL  Del^on  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  fittm 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  considere,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

in.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred.  This  Federal  Register 
notice,  and  a  conciurent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
site,  annoimce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Siunmary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
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obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

Bowers  Landfill  is  located  in  rural 
Pickaway  County.  Ohio,  approximately 
2.5  miles  north  of  the  City  of  Circleville. 
The  site  is  just  northwest  of  the 
intersection  of  Circleville-Florence 
Chapel  Road  and  Island  Road,  on  the 
east  side  of  the  Scioto  River  Valley.  The 
landfill  lies  within  the  Scioto  River 
floodpiain,  and  its  northwestern  and 
southern  most  points  abut  the  Scioto 
River.  The  north  side  of  the  landfill  is 
bordered  by  an  agricultural  field.  The 
field  to  the  west  of  the  landfill  is  now 
a  wetlands  area.  ' 

The  landfill  occupies  about  12  acres 
of  a  202-acre  tract  originally  owned  by 
the  estate  of  Dr.  John  M.  Bowers.  Much 
of  this  tract  is  still  owned  by  the 
Bowers'  estate,  but  portions  have  been 
sold  to  other  owners.  The  landfill  was 
constructed  as  a  berm  approximately 
3,50Q  feet  long  with  an  average  width  of 
125  feet  and  a  top  height  approximately 
10  feet  above  grade.  The  reported  waste 
volume  of  the  landfill  was 
approximately  130,000  cubic  yards.  Site 
records,  although  limited,  indicated  that 
some  of  the  waste  disposed  in  the 
landfill  was  hazardous.  The  landfill  is 
no  longer  overtopped  by  flood  waters. 
During  construction,  the  height  of  the 
landfill  was  raised  to  prevent  the 
overtopping  of  the  landfill.  The  area 
around  the  landfill,  including  the  field 
north  of  the  landfill  and  the  wetlands  to 
the  west  are  flooded  several  times  per 
year.  Drainage  is  still  to  the  west  and 
south  towards  the  Scioto  River. 

The  site  area  is  rural,  with  15  houses 
located  within  a  "^h.  mile  radius  of  the 
landfill.  Houses  in  the  area  largely 
depended  on  private  wells  for  water 
supply.  No  down  gradient  wells  were 
within  1000  feet  of  the  site.  The  City  of 
Circleville's  water  supply  wells  are 
located  about  1'/^  miles  south  of  the  site. 
The  domestic  wells  have  been  sampled 
and  no  contamination  has  been  found. 

Dr.  Bowers  began  operating  the 
landfill  in  1958.  Little  information  is 
available  on  the  types  and  quantities  of 
wastes  disposed  of  at  Bowers  Landfill. 
However,  information  from  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  files  indicates  that  general 
domestic  waste  and  industrial  refuse, 
collected  by  private  haulers  in  and 
around  Circleville,  account  for  most  of 
the  material  in  the  landfill.  Between 
1963  and  1968,  the  site  also  received 
chemical  wastes  originating  fix)m  local 


industries,  including  E.I.  Du  Pont  de 
Nemours  (Du  pont)  and  Pittsburgh  Plate 
Glass,  Inc.,  now  PPG  Industries,  Inc., 
(PPG).  Du  pont  and  PPG  reported 
sending  6,000  and  1,700  tons  of  waste, 
respectively,  to  Bowers  Landfill 
between  1965  and  1968.  Both 
companies  were  considered  potentially 
responsible  parties  (PRP)  for 
contamination  at  the  landfill.  Waste 
disposal  practices  consisted  largely  of 
dumping  waste  directly  onto  the  ground 
and  covering  it  with  soil.  However,  the 
southern  end  of  the  landfill  may  have 
been  excavated  for  waste  disposal. 
Waste  also  was  burned  at  the  site,  but 
the  extent  and  dates  of  waste  burning 
were  not  known.  Landfilling  at  the  site 
ended  around  1968.  The  site  was  not 
secured  when  landfilling  ended,  and  the 
cover  material  of  sand,  gravel,  and  some 
topsoil  was  characterized  as  not 
sufficient  during  a  1971  inspection  by 
the  Pickaway  County  Health 
Department. 

Between  1980  and  1982,  U.S.  EPA, 
OEPA  and  an  engineering  firm  (Burgess 
&  Niple,  Limited,  Columbus,  Ohio) 
collected  ground-water  and  surface 
water  samples  at  Bowers  Landfill. 
Results  from  these  early  samples 
showed  that  contaminants  were  being 
released  fit)m  the  landfill.  Volatile 
organic  compounds  (VOC),  including 
ethylbenzene,  toluene,  and  xylene,  were 
detected  in  monitoring  wells  and  in 
surface  water  samples  collected 
immediately  west  of  the  landfill. 
Groundwater  concentrations  as  high  as 
86  mg/L  (xylene)  and  surface  water 
concentrations  as  high  as  48  mgA^ 
(toluene]  were  found.  Based  on  these 
results,  OEPA  requested  in  1982,  that 
Bowers  Landfill  be  placed  on  the 
National  Priorities  List  (NPL)  of 
Superfund  sites,  the  site  was  proposed 
December  30,  1982,  and  the  site  was 
added  to  the  NPL  on  September  8,  1983. 

In  1985,  U.S.  EPA  and  OEPA  signed 
a  consent  order  with  Du  Pont  and  PPG, 
allowing  the  companies  to  conduct  the 
remedial  Investigation  (RI)  and 
feasibility  study  (FS).  After  reviewing 
the  results  of  these  studies  and  of  the 
endangerment  assessment  (EA),  U.S. 
EPA  issued  a  Record  of  Decision  (ROD) 
for  Bowers  Landfill  on  March  31, 1989. 

The  U.S.  EPA  ROD  selected  capping 
of  the  landfill  as  the  remedial  action  for 
Bowers  Landfill.  This  action  included 
six  major  components: 

1.  Removing  surface  debris  and 
vegetation  from  the  landfill. 

2.  Installing  a  low-permeability  clay 
cover  on  the  landfill. 

3.  Constructing  erosion  control 
measures  and  drainage  improvements. 

4.  Restricting  site  access  and  use. 


5.  Maintaining  the  clay  cover  after 
construction. 

6.  Monitoring  ground  water  and 
surface  water. 

In  addition  to  the  above  components, 
a  seventh  component,  a  gas  venting 
system  was  a  part  of  the  remedial 
design.  The  gas  venting  system  was 
added  to  the  remedial  design  because 
methane  gas  was  detected  during  a  pre- 
design  soil  gas  survey  at  Bowers 
Landfill.  U.S.  EPA  issued  a  work 
assignment  to  PRC  (government 
contractors)  on  January  22, 1990,  to 
perform  the  Remedial  Design  at  the 
Bowers  Landfill  Site.  The  Design  was 
completed  in  August  1991.  PRC 
received  the  work  assignment  to 
perform  the  Remedial  Action  in 
September  1991.  Remedial  Action 
construction  started  in  March  1992.  As 
required  by  the  ROD,  the  cover  system 
for  the  Bowers  Landfill  was  constructed 
to: 

1.  Minimize  risk  to  public  health  and 
environmental  ftt)m  direct  contact  with 
contaminated  material. 

2.  Minimize  the  migration  of  liquids 
tbrough  the  closed  landfill. 

3.  Minimize  maintenance  of  the 
landfill  site. 

4.  Promote  drainage  and  minimize 
erosion  of  the  cover. 

5.  Provide  a  maximum  permeability  of 
1x10-7  cm/sec. 

The  first  year  of  operation  and 
maintenance  (O&M)  was  overseen/ 
conducted  by  U.S.  EPA.  The  PRPs 
agreed  to  do  the  groundwater 
monitoring  for  the  first  year,  with  U.  S. 
EPA's  contractor,  PRC,  responsible  for 
conducting  the  remaining  tasks. 

The  specific  tasks  that  were  listed  for 
the  30  years  of  operation  and 
maintenance  are  as  follows:  (1)  Gas 
monitoring,  (2)  ground  and  surface 
water  monitoring,  (3)  maintenance  of 
the  landfill  cap,  (4)  site  inspections,  and 
(5)  repairs. 

Beginning  with  the  second  year  of 
O&M.  the  PRPs  signed  a  consent  decree 
with  the  State  of  Ohio  in  September 
1996  to  do  all  post-construction 
activities  at  the  site.  Early  in  the  second 
year,  the  PRP's  contractor  abandoned 
Monitoring  Well  P15B.  A  bailer  was 
caught  at  ^e  bottom  of  the  well.  This 
well  was  replaced  by  Monitoring  Well 
P15BR. 

Groundwater  sampling  has  been 
conducted  on  a  quarterly  basis.  Gas 
monitoring  has  been  done  on  a  quarterly 
basis  for  methane  and  on  a  semi-annual 
basis  for  VOCs.  Surface  water  is 
sampled  a  minimum  of  twice  a  year  in 
the  southern  end  of  the  ditch  and  once 
per  year  in  each  of  the  two  wetlands 
ponds. 


Based  on  the  observations  and 
inspections  made  during  construction, 
the  final  siuvey  data,  photographic 
documentation,  and  quality  assurance 
testing,  PRC  was  able  to  certify  that  the 
landfill  cover  and  all  associated 
remedial  construction  had  been 
completed  in  accordance  with  the 
design  drawings  and  specifications,  and 
is  in  compliance  with  the  ROD  signed 
by  the  Regional  Administrator  for 
Region  5  dated  March  31, 1989. 

Ground  and  surface  water  quality  has 
not  been  diminished.  No  VOCs  or  semi- 
volatile  organic  compounds  (SVOCs) 
have  been  detected  in  the  first  three 
sampling  events  of  the  second  year  of 
groundwater  sampling.  Barium 
continues  to  be  detected  in  Monitoring 
Well  P-5B,  and  sometime  is  above  the 
MCL  (maximum  contaminant  level). 
Nine  downgradient  monitoring  wells 


contain  one  or  more  metals  that  are 
statistically  significant. 

Analytical  data  has  been  entered  into 
the  GRTTS/STAT  computer  program  and 
a  statistical  analysis  was  completed 
using  a  non-parametric  analysis  of 
variance  (ANOVA)  using  the  Kruskal- 
Wallace  Test.  Results  from  upgradient 
monitoring  wells  are  compared  to  the 
results  in  downgradient  monitorii^ 
wells  to  determine  which  downgradient 
wells  show  evidence  of  statistically 
simificant  levels  of  analytes. 

The  results  of  the  comparison  at 
Bowers  Landfill  indicated  that  several 
inorganic  parameters  are  reported  by 
GRTTS/STAT  as  being  statistically 
elevated  with  respect  to  background. 
Most  of  these  parameters  do  not  have 
primary  MCLs.  Barium  has  exceeded  its 
MCL  during  some  sampling  events. 

The  nine  monitoring  wefls  with 
statistically  significant  sampling  results 


have  had  comparable  results  in  the  past. 
No  action  is  needed  because  no 
apparent  threat  exists. 

There  have  been  no  significant  surface 
water  detections. 

EPA,  with  concurrence  from  the  State 
of  Ohio,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Bowers  Landfill 
Superfund  Site  have  been  completed, 
and  no  further  CERCLA  response  is 
appropriate  in  order  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  EPA  proposes 
to  delete  the  site  from  the  NPL. 

Dated:  August  21. 1997. 

Michelle  D.  Jordan, 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 

[PR  Doc  97-23691  Filed  9-9-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  the  Secretary 

Privacy  Act  of  1974;  Revlaion  of 
System  of  Records 

AQENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  revision  of  an  existing 
Privacy  Act  system  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
USDA  proposes  to  redesignate  its 
Privacy  Act  system  of  records,  USDA/ 
OFM-3,  entitled  "Administrative 
Billings  and  Collections,  USDAyOFM" 
to  USDA/(XTO-3,  "Administrative 
Billings  and  Collections,  USDA/OCFO" 
to  reflect  reorganization  in  the  USDA; 
and  to  add  a  new  routine  use  to  the 
system. 

EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  November  10, 
1997,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments 
received  from  the  public.  Comments 
must  be  received  by  the  contact  person 
listed  below  on  or  before  October  10, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
W.  Hall,  Director,  National  Finance 
Center,  OCFO,  USDA,  New  Orleans. 
Louisiana  70160. 

SUPPt-EMENTARY  INFORMATKM:  Pursuant 
to  the  Privacy  Act,  5  U.S.C.  552a,  USDA 
is  redesignating  this  system  as  USDAS/ 
OCFO-3,  "Administrative  Billings  and 
Collections.  USDA/OCFO"  and  adding  a 
new  routine  use  implementing  the 
Treasury  Offset  provisions  of  the  Debt 
Collection  Improvements  Act  of  1996 
("DOA"),  Public  Uw  No.  10+-134.  The 
DQA  requires  Federal  agencies  to 
forward  debts  over  180  days  delinquent 
to  the  Secretary  of  the  Treasury  or  to 
other  Federal  agencies  designated  by  the 
Secretary  of  the  Treasury  for  the 
purpose  of  offsetting  Federal  payments 
to  collect  delinquent  debts  owed  to  the 
Federal  Government  This  system  of 
records  is  maintained  by  the  National 


Finance  Center  (NFC).  The  purpose  of 
this  notice  is  to  announce  the  creation 
and  character  of  this  new  routine  use  of 
records  maintained  by  the  NFC.  The 
system  contains  data  on  debtor's  name, 
address.  Social  Security  Number  or 
assigned  vendor  number,  amount  of 
indebtedness,  amount  of  current 
collection,  and  amount  of  total  billing. 
Eventually,  these  records  are  transferred 
to  a  history  file  for  inquiry  use. 

A  "Report  on  New  System."  required 
by  5  U.S.C.  552a(o),  as  implemented  by 
Transmittal  Memoranda  1  and  3  to  OMB 
Circular  A-108.  was  sent  to  the 
Chairman.  Committee  on  Governmental 
ACEoirs.  United  States  Senate,  the 
Chairman,  Committee  on  Government 
Reform  and  Oversight,  House  of 
Representatives,  and  the  Administrator. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  August  29. 1997. 

Signed  at  Washington.  DC.  on  August  29, 
1997. 

Dan  GUckman. 

Secretary  of  Agriculture. 

USDA/OCFO-3 
SVSTBINAME: 

Billings  and  Collections  Systems, 
USDA/OCFO. 

SYSTBI  location: 

National  Finance  Center.  OCFO. 
USDA.  New  Orleans,  Louisiana  70160. 

CATEQOMES  OF  M0IV1DUAL8  COVERED  BY  THE 
SYSTBI: 

Individtials  who  are  indebted  to  the 
Federal  Government  and  whose  debts 
are  serviced  by  the  National  Finance 
Center. 

CATEOOnES  OF  RECORDS  M  THE  SYSTBI: 

This  automated  system  established  a 
master  file  containing  the  debtor's 
name,  address.  Social  Security  Number 
or  assigned  vendor  number,  amount  of 
indebtedness,  amount  of  current 
collection,  and  amount  of  total  billing. 
Eventually,  these  records  are  transferred 
to  a  history  file  for  inquiry  use. 
Information  regarding  debts  subject  to 
IRS  offset,  claims  on  travel  advances, 
and  delinquent  debtor  names  and  Social 
Security  Ntunbers  used  in  computer 
matches  with  the  Department  of  Defense 
and  the  United  States  Postal  Service  are 
kept  separate  from  the'administrative 
billings  and  collections  data  base  in  a 
manually  updated  claims  data  base. 


AUTHORITY  FOR  MASITENANCE  OF  THE  SYSTBI: 

31  U.S.C  3711  through  3719. 

The  records  in  this  system  are  used  to 
issue  bills  and  collect  funds  due  to  the 
Government  in  compliance  with  the 
Debt  Collection  Act  of  1982,  Public  Law 
97-365.  96  Stat  1749.  as  amended  by 
PubUc  Law  98-167,  97  Stat.  1104,  and 
the  Debt  Collection  Improvements  Act 
of  1996,  Public  Law  104-134, 110  Stat 
1321. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  M  THE 
SYSTEM,  tICLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Referral  to  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law.  or  of  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation  or  order  issued  purauant 
thereto. 

(2)  Referral  to  the  Department  of 
Justice  when  (a)  the  agency,  or  any 
component,  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity;  or  (c)  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  (d) 
the  United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  the  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  providing,  however,  that 
in  each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(3)  Disclosure  in  a  proceeding  before 
a  court  or  adjudicative  body  before 
which  the  agency  is  authorized  to 
appear,  when  (a)  the  agency,  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity;  or  (c)  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  (d) 
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the  United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  the  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  providing,  however,  that 
in  each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(4)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  on 
behalf  of  the  individual. 

(5)  Information  will  be  forwarded  to 
another  Federal  agency  when  a  Federal 
employee  accepts  employment  with 
another  Federal  agency. 

(6)  Referral  of  information  regarding 
indebtedness  to  the  Defense  Manpower 
Data  Center,  Etepartment  of  E)efense,  and 
the  United  States  Postal  Service  for  the 
purpose  of  conducting  computer 
matching  programs  to  identify  and 
locate  individuals  receiving  Federal 
salary  or  benefit  payments  and  who  are 
delinquent  in  their  payments  of  debts 
owed  to  the  U.S.  Government  in  order 
to  collect  debts  by  voluntary  repayment, 
administrative,  or  salary  offset 
procedures  under  the  provisions  of  5 
U.S.C.  5514  or  through  collection 
agencies  under  the  provisions  of  31 
U.S.C.  3718. 

(7)  Information  contained  in  this 
system  of  records  may  be  disclosed  to  a 
debt  collection  agency  when  USDA 
determines  such  referral  is  appropriate 
for  collecting  the  debtor's  account  as 
provided  for  in  U.S.  Government 
contracts  with  collection  agencies 
executed  pursuant  to  31  U.S.C.  3718. 

(8)  Where  prior  collection  efforts  have 
failed,  the  USDA  will  refer  to  the 
Department  of  the  Treasury  information 
from  this  system  of  records  concerning 
past-due  legally  enforceable  debts  for 
offset  against  tax  refunds  that  may 
become  due  the  debtora  for  the  tax  year 
in  which  referral  is  made  in  accortlance 
with  IRS  regulation  at  26  CFR  301.6402- 
6T.  offset  of  Past-due  Legally 
Enforceable  Debt  Against  Overpayment, 
and  imder  the  authority  contained  in  31 
U.S.C.  3720A. 

(9)  Information  contained  in  this 
system  of  records  may  be  disclosed  to  a 
consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(f). 

(lOj  Information  contained  in  tfads 
system  of  records,  related  to  non-tax 
debts  or  claims  that  are  delinquent  for 
180  days,  will  be  sent  to  the  Secretary 


of  the  Treasury  or  to  other  Federal 
agencies  designated  by  the  Secretary  of 
the  Treasury  for  the  purpose  of 
offsetting  Federal  payments  to  collect 
delinquent  debts,  owed  to  the  Federal 
Government.  Records  will  be  matched 
by  Taxpayer  Identification  Number 
(TIN)  and  name.  For  an  individual,  the 
TIN  is  the  Social  Security  Number.  For 
a  business,  the  TIN  is  the  Employer 
Identification  Number.  The  release  of 
this  information  is  in  accordance  with 
31  U.S.C.  3716  and  4  CFR  part  102. 

POUCIES  AND  PRACTICES  FOR  STRONG, 
RETRIEVMQ,  ACCESSING,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tape  files,  disk  files,  and  in  folders  at  the 
National  Finance  Center. 

RETRKVABIUTY: 

Records  in  the  administrative  billings 
and  collections  data  base  are  retrieved 
by  Social  Security  Number  and  by  name 
of  individual  or  equivalent  identifying 
number.  Records  in  the  claims  data  base 
are  retrieved  by  the  claim  niunber.  by 
Social  Security  Niunber  and  name  of 
individual,  or  by  equivalent  identifying 
ntuaber. 

SAFEGUARDS: 

Magnetic  tape  files  and  disk  files  are 
kept  in  a  locked  computer  room  and 
tape  library  which  can  be  accessed  by 
authorized  personnel  only.  File  folders 
are  maintained  in  secured  areas  with 
access  by  authorized  personnel  only. 
Disk  files  are  password  protected  to. 
limit  access  to  authorized  personnel 
only.  Online  access  by  National  Finaiyw 
Center  and  other  agency  personnel  is 
password  protected. 

RETBITION  AND  disposal: 

Master  history  magnetic  tapes  are 
retained  in  accordance  with  a  taf>e 
library  management  schedule.  Manual 
records  are  transferred  to  the  Federal 
Records  Center  for  storage  and 
disposition  in  accordance  with  General 
Services  Administration  regulations. 

SYSTEM  MANAGER<8)  AND  ADDRESS: 

Director,  National  Finance  Center, 
OCFO,  USDA.  PO  Box  60000,  New 
Orleans,  Louisiana  70160. 

NOTIFICATION  procedure: 

Any  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
him/her  from  the  System  Manager.  A 
request  for  information  pertaining  to  an 
individual  should  be  in  writing  and 
should  contain:  name,  address.  Social 
Securify  Number,  and  particulars 


involved  (i.e.,  dates  of  claims,  copies  of 
correspondence,  etc.). 

RECORD  ACCESS  PROCBXMa: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  a  record  in  the  system 
which  pertains  to  him/her  by  submitting 
a  written  request  to  the  System 
Manager. 

CONTESTING  RECORD  PROCSMRES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
contesting  a  record  in  the  system  which 
pertain  to  him/her  by  submitting  a 
written  request  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  USDA  employees, 
former  USDA  employees,  non-USDA 
employees,  agency  claimants,  and 
USDA  or  other  investigative  personneL 

(PR  Doc.  97-23903  Filed  9-«-97;  B:4S  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Servloa 

Notice  Of  Extension  for  Availability  of 
Funding  and  Requests  for  Proposals 
for  ttM  Section  538  Rural  Rental 
Housing  Quarantoed  Loan 
Demonstration  Program 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Notice. 


The  Rural  Housing  Service 
(RHS)  announces  the  extension  of  the 
application  deadline  to  September  22, 
1997.  Applications  for  the  program  wiU 
be  processed  as  they  are  received,  until 
the  funds  are  exhausted. 

RHS  previously  aimounced  the 
availabilify  of  the  section  538  Rural 
Rental  Housing  Guaranteed  Loan 
program  on  a  demonstration  basis  on 
July  2. 1997,  62  FR  35782.  The 
application  closing  date  is  extended 
from  August  18. 1997,  to  September  22, 
1997. 

DATES:  The  deadline  for  receipt  of 
applications  is  4:00  p.m.,  Eastern 
Daylight  Savings  Time  on  September  22, 
1997.  Applications  received  after  such 
date  and  time  will  be  returned.  Lenders 
are  encouraged  to  submit  applications 
prior  to  September  22, 1997.  as 
applications  will  be  reviewed  as  they 
are  received.  If  there  are  diffOTences 
between  any  previously  distributed 
guidelines  and  this  notice,  the 
requirements  of  this  notice  shall  prevail. 
If  RHS  is  unable  to  obligate  section  538 
funds  for  guaranteed  loans  by 


47624  Federal  Register  /  Vol.  62,  No.  175  /  Wednesday.  September  10,  1997  /  Notices 


September  26, 1997,  any  remaining 
section  538  funds  will  be  transferred  for 
use  under  the  section  515  program. 
Qualified  lenders  may  call  the  office  of 
the  Multi-Family  Housing  Processing 
Division  of  the  Rural  Housing  Service, 
at  202-720-1604  for  a  copy  of  the 
application  package.  This  is  not  a  toll- 
free  numbef.  Hearing-  or  speech- 
impaired  persons  may  access  that 
number  by  calling  toU-free  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

Dated:  August  28. 1997. 
Jan  E.  ShadbuB, 

Administrator,  Rural  Housing  Service. 
|FR  Doc.  97-23905  Filed  9-9-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilltias  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  'RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  firom  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  November  10, 1997. 
FOR  RXrmER  MFORMATKM  CONTACT:  F. 
Lamont  Hepp>e,  Jr.,  Director,  Program 
Support  and  Regulatory  Analysis,  Rural 
UtUities  Service.  U.S.  Department  of 
Agricultiire.  1400  Independence  Ave.. 
SW.,  STOP  1522,  Washington,  DC 
20250-1522.  Telephone  (202)  720-0736. 

SUPPt^MENTARY  MFORMATION: 

Title:  RUS  Form  793.  Request  for 
Release  of  Lien  and/or  Approval  of  Sale. 

OMB  Control  Number:  0572-0041. 

Type  of  request:  Reinstatement  of  an 
information  collection. 

Abstract:  The  R^ral  Utilities  Service 
(RUS)  makes  mortgage  loans  and  loan 
guarantees  to  electric  and 
telecommunications  systems  to  provide 
and  improve  electric  and 
telecommunications  service  in  rural 
areas  pursuant  to  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C  901  et  seq.,)  (RE  Act).  All 
current  and  future  capital  assets  of  RUS 
borrowers  are  ordinarily  mortg^ed  or 
pledged  to  the  Federal  Government  as 
security  for  RUS  loans.  Assets  include 
tangible  and  intangible  utility  plant. 


non-utility  property,  construction  in 
progress,  and  materials,  supplies,  and 
equipment  normally  used  in  a 
telecommunications  system.  The  RE  Act 
and  the  various  security  instruments, 
e.g.,  the  RUS  mortgage,  limit  the  rights 
of  an  RUS  borrower  to  dispose  of  its 
capital  assets. 

The  RUS  Form  793,  Request  for 
Release  of  Lien  and/or  Approval  of  Sale, 
allows  the  telecommunications  program 
borrower  to  seek  agency  permission  to 
sell  some  of  their  assets.  The  form 
collects  detailed  information  regarding 
the  proposed  sale  of  a  portion  of  the 
borrower's  systems.  RUS 
telecommunications  borrowers  fill  out 
the  form  to  request  RUS  approval  in 
order  to  sell  capital  assets. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.84  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  213. 

Copies  of  this  information  collection, 
and  related  form  and  instructions,  can 
be  obtained  from  Dawn  Wolfgang, 
Program  Support  and  Regulatory 
Analysis,  at  (202)  720-0812. 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  prop)er  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuoracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  fonns  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  )r..  Director,  Program 
Support  and  Regulatory  Analysis,  Rural 
UtUities  Service,  U.S.  Department  of 
Agriculture,  STOP  1522. 1400 
Independence  Avenue.,  SW., 
Washington,  DC  20250-1522.  FAX: 
(202)  720-4120. 

All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  4. 1997. 
Adam  Golodim-, 

Actiitg  Administrator,  Rural  Utilities  Service. 
[PR  Doc.  97-23947  Filed  9-9-97;  8:45  am) 
■UJNO  cooc  a4ia-i8-p 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  2000  Dress  Rehearsal 
Integrated  Coverage  Measurement 
OCM)  Person  Interview  and  Outmover 
Tracing  Activities 

ACTKM:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
resfNindent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  10, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(8)  and  instructions  should 
be  directed  to  Magdalene  Ramos,  Staff 
Group  Leader  for  ICM  Operations, 
Bureau  of  the  Census,  Room  3770, 
Washington,  DC  20233,  (301)457-4295. 

SUPPLEMENTARY  INFORMATION: 

LAlMtract 

The  Bureau  of  the  Census  developed 
the  Integrated  Coverage  Measurement 
(ICM)  approach  for  measuring  coverage 
of  housing  units  and  {>opulations  during 
the  decennial  census.  In  the  Census 
2000  Dress  Rehearsal,  we  are  interested 
in  conducting  a  rehearsal  of  our  ICM 
approach  to  measuring  the  coverage  of 
the  census  for  housing  units  and  people. 
The  Census  2000  Dress  Rehearsal  will 
be  conducted  in  an  urban  site 
(Sacramento,  California),  a  nonurban 
site  (Columbia,  South  Carolina,  and 
surrounding  area),  and  one  American 
Indian  Reservation  (Menominee 
Reservation,  Wisconsin). 

The  first  phase  of  the  ICM  consists  of 
the  Independent  Listing  and  the 
Hotising  Unit  Follow-up  operations. 
During  the  Independent  Listing,  the 
Bureau  of  the  Census  will  obtain  a 
complete  housing  inventory  of  all 
addi«sses  within  the  Census  2000  Dress 
Rehearsal  sites  just  before  the  dress 
rehearsal  commences.  The  ICM  listing 
will  be  matched  to  the  census  list  of 
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addresses;  the  unmatched  cases  will  be 
sent  to  the  field  for  reconciliation 
during  the  Housing  Unit  Follow-up 
operation.  The  resultant  address  listing 
will  be  used  in  the  ICM  Person 
Interview  phase.  The  materials  for  the 
independent  listing  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  and  the  Bureau  of 
the  Census  has  received  approval  for  the 
materials.  The  materials  for  the  Housing 
Unit  Follow-up  operation  will  be 
submitted  shortiy  to  the  OMB. 

During  the  second  phase  of  the  ICM, 
the  ICM  Person  Interview,  the  Bureau  of 
the  Census  will  target  ICM  sample  cases 
for  telephone  interviews;  these  cases 
will  consist  of  households  in  ICM  areas 
that  retiuned  their  census 
questionnaires  and  provided  their 
telephone  numbers.  After  the 
conclusion  of  the  Nonresponse  Follow- 
up  operation  for  a  cluster,  all  remaining 
ICM  sample  cases  will  be  interviewed 
using  a  person-to-person  approach. 
Telephone  interviews  may  also  be  used 
later  in  the  process  for  hard  to 
enumerate  areas  or  situations. 

Intensive  probing  techniques  will  be 
used  to  reconstruct  a  roster  of  the 
residents  of  the  housing  unit.  The 
interviewing  instrument  will  examine 
all  the  people  mentioned  diuing  the 
interview  and  determine  if  they  should 
be  enumerated  at  the  housing  unit  in 
question  according  to  census  residency 
rules.  The  interviewer  will  ask  probing 
questions  to  determine  the  status  of  the 
units  and  their  occupants  on  census 
day,  April  4,  1998.  For  households 
where  the  census  day  residents  have 
moved  out,  we  will  attempt  to  obtain  an 
ICM  proxy  interview  from  the  current 
residents  or  another  reliable  proxy.  We 
will  use  the  proxy  information  in  the 
estimates.  When  combined  with  our 
efforts  to  match  responses  to  the  results 
of  the  initial  count,  the  interview  data 
will  identify  persons  missed  or 
incorrecdy  included  in  the  census  as 
well  as  persons  correcUy  enumerated. 

An  Outmover  Tracing  Evaluation  will 
be  conducted  during  the  time  when  the 
ICM  Person  Interviews  are  being 
completed.  For  census  day  residents 
that  have  moved  (outmovers),  we  will 
attempt  to  obtain  their  current  address 
and/or  telephone  number.  We  will 
interview  the  "outmovers"  at  their  new 
address  by  telephone  or  in  person.  For 
the  telephone  interviews,  we  will  use  a 
computer  assisted  telephone 
interviewing  (CATI)  instrument  and  for 
the  personal  visit  interviews,  a  paper 
questionnaire.  Form  DT-1340. 

For  outmover  households  where  we 
successfully  trace  and  interview  a 
member  of  the  Census  day  household, 
the  information  obtained  in  this 


interview  will  be  used  in  the  evaluation. 
For  households  where  we  are  unable  to 
locate  the  Censuf  day  residents  or 
obtain  an  interview  from  them,  we  will 
use  the  information  from  the  proxy 
interview  in  the  evaluation. 

For  quality  assurance,  at  maximimi,  a 
20  percent  random  sample  of 
respondents  in  the  ICM  sample  will  be 
reinterviewed  using  the  CAPI 
instrument. 

After  the  person  interview,  person 
matching  for  Dual  System  Estimation 
(DSE)  will  be  conducted.  Unresolved 
cases  will  he  reconciled  in  the  field 
during  the  ICM  Person  Follow-up 
interview.  The  materials  to  be  used  in 
the  Person  Follow-up  interview  will  be 
submitted  later  this  year. 

n.  Method  of  Collection 

Telephone  and  person-to-person 
interviews. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  CAPI  Person  Interview 
(no  form  number),  CAPI  Person  Quality 
Assurance  Interview  (no  form  number), 
CATI  Outmover  Tracing  Interview  (no 
form  number),  and  Form  DT-1340,  ICM 
Outmover  Tracing  Questionnaire. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
31,000  housing  uinits. 

Estimated  Time  Per  Response:  20 
minutes  (CAPI  Person  Interview  and 
CATI/Paper  Outmover  Tracing 
Interview)  and  10  minutes  (CAPI  Person 
QA  Interview). 

Estimated  Total  Annual  Burden 
Hours:  Total  =  12,199  Hours. 

Person  Interview  =  10,333  Hours 
(31,000x20  minutes). 

Person  QA  Interview  =  1,033  Hours 
(6,200x10  minutes). 

Outmover  Tracing  Evaluation  =  833 
Hoiu^  (2,500x20  mkiutes). 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  except  for  their 
time  to  respond. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Tide  13.  U.S.  Code. 
Sections  141. 193,  and  221. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  4, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(PR  Doc.  97-23981  Filed  0-9-97;  8:45  a.m.] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Dodwt  70-07] 

Foreign-Trade  Zone  27'-Boston,  MA; 
Application  for  Subzor>e  Status; 
Massachusetts  Heevy  Industries,  Inc. 
(Shipbuilding) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Massachusetts  Port 
Authority,  grantee  of  FTZ  27,  requesting 
special-purpose  subzone  status  for  the 
shipbuilding  facility  of  Massachusetts 
Heavy  Industries,  Inc.  (MHI),  in  Quincy, 
Massachusetts  (formerly,  General 
Dynamics-Quincy  shipyard,  the  site  of 
former  FTZ  Subzone  27B).  The 
application  was  submitted  pursuant  to 
the  provisions'  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  4, 1997. 

The  MHI  shipyard  (104  acres,  up  to 
1,000  employees)  is  located  at  115  East 
Howard  Street  in  the  City  of  Quincy,  on 
the  Weymouth  Fore  River.  Currentiy 
undergoing  extensive  renovation,  the 
facility  will  be  used  for  the 
construction,  repair,  and  conversion  of 
commercial  vessels  for  domestic  and 
international  customers.  Foreign 
components  expected  to  be  used  at  the 
MHI  shipyard  (up  to  30%  of  total) 
include  propulsion  units,  main  engines 
and  control  systems,  profile  steel, 
casting  plates,  bow  tiirusters,  pumps, 
tank  level  and  alarm  systems,  diesel 
generators,  navigation  equipment,  radio 
communications,  deck  machinery, 
rudder  systems,  heating/ ventilation 
systems,  valves,  gauges,  boilers,  pumps, 
condensers,  propellers  and  shafts, 
anchor  systems,  incinerators,  inert  gas 
plants,  lifeboats/davits,  hydraulic  power 
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racks,  emergency  generators,  p>anels  and 
consoles  (1997  duty  rate  range:  firee — 
5.2%,  ad  valorem). 

FTZ  procedures  would  exempt  MHI 
from  Customs  duty  payments  on  the 
foreign  components  (except  steel  mill 
products)  used  in  export  activity  (up  to 
100%  of  total  production).  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  oceangoing  vessels  (duty 
free)  for  the  foreign-origin  components 
noted  above.  The  manufacturing  activity 
conducted  under  FTZ  procedures  would 
be  subject  to  the  "standard  shipyard 
restriction"  applicable  to  foreign-origin 
steel  mill  products  (e.g.,  pipe,  plate), 
which  requires  that  Customs  duties  be 
paid  on  such  items.  The  application 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
facility's  international  competitiveness. 

In  accordance  with  the  Board's  * 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  10,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  diiring  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  24, 1997). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  World  Trade 
Center,  Suite  307, 164  Northern 
Avenue,  Boston.  MA  02210 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington.  DC  20230 

Dated:  September  4, 1997. 
John  ).  De  Ponte,  Jr., 
Executive  Secretary. 
IFR  Doc  97-23997  Filed  9-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-8021 

Preliminary  ResuNs  of  Antidumping 
Duty  Administrative  Review  Gray 
Portland  Cement  and  ainlter  From 
Mexico 

AGENCY:  hitemational  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

antidimiping  duty  administrative 

review. 

summary:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  exports  of 
subject  merchandise  to  the  United 
States  during  the  period  August  1,  1995, 
through  July  31, 1996,  and  one  firm, 
CEMEX,  S.A.,  and  its  affiliated  party 
Cementos  de  Chihuahua,  S.A.  de  C.V. 
The  results  of  this  review  indicate  the 
existence  of  dumping  margins  for  the 
period. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  September  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Presing,  Kristen  Smith  or  Kristen 
Stevens,  Office  VD,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-3793. 

SUPPt^MENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  eSiactive  date  of  the  amenchnents 
made  to  <he  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
relations  at  19  CFR  part  353  (April 
1997). 

Background 

On  August  12, 1996,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
Notice  of  Opportunity  to  Request 


Administrative  Review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  frxim 
Mexico  for  the  above-referenced  period 
(61  FR  156.  August  12, 1996).  In 
accordance  wiA  19  CFR  353.22. 
CEMEX,  S.A.  (CEMEX)  and  the 
Petitioner,  the  Southern  Tier  Cement 
Committee,  requested  a  review  of 
CEMEX.  On  October  17, 1996,  the 
Department  published  a  Notice  of 
Initiation  of  Antidumping  Review  (61 
FR  181.  September  17,  1996).  The 
Department  is  now  conducting  a  review 
of  this  Respondent  pursuant  to  section 
751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manu&cturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29  and  cement  clinker  is 
currently  classifiable  under  numbw 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  number  2523.90  as 
"other  hydraulic  cements."  The  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
(the  Customs  Service)  purposes  only. 
The  Department's  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  Respondent  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in 
verification  reports  in  the  official  file  for 
this  case  (public  veraions  of  these 
reports  are  on  file  in  room  B-099  of  the 
Department's  main  building). 

CoUapsing 

On  May  19, 1997,  the  Department 
published  new  regulations  (62  FR 
27296,  May  19,  1997).  Although  this 
proceeding  is  not  governed  by  those 
regulations,  they  are  instructive  where  ■ 
they  describe  current  Department 
practice  and  policy.  Section  351.401(0 
of  the  new  regulations,  62  FR  at  27410, 
describes  the  Department's  current 
policy  regarding  when  it  will  treat  two 
or  more  producera  as  a  single  entity  (i.e.. 
"collapse"  the  firms)  for  purposes  of 
calculating  a  diunping  margin.  See  also 
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Gray  PorUand  Cement  and  Clinker  from 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (62  FR 
17148. 17154.  April  9. 1997).  The 
regulations  provide  that  the  E)epartment 
will  treat  two  or  more  producers  as  a 
single  entity  where  (1)  the  producers  are 
affiliated;  (2)  the  producers  have 
production  facilities  that  are  sufficientiy 
similar  so  that  a  shift  in  production 
would  not  require  substantial  retooling; 
and  (3)  there  is  a  significant  potential 
for  the  manipulation  of  price.  For  this 
last  criterion,  the  Departinent  may 
consider  (a)  the  level  of  common 
ownership;  (b)  whether  managerial 
employees  or  board  members  of  one  of 
the  affiliated  producers  sit  on  the  board 
of  the  other  affiliated  producer;  and  (c) 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  affiliated 
producers.  In  the.current  review. 
CEMEX  had  equity  ownership  of  over  5 
percent  in  Cementos  de  Chihuahua.  S.A. 
de  C.V.  (CDC);  therefore,  we  have 
preliminarily  found  that  the  two  parties 
are  affiliated.  In  addition.  CDC  and 
CEMEX  have  similar  production 
processes  and  facilities.  Therefore,  a 
shift  in  production  would  not  require 
substantial  retooling.  Finally,  in  regards 
to  the  last  criterion,  the  Department 
reviewed  levels  of  common  ownership, 
shared  board  members,  and  intertwined 
business  relations,  and  found  a 
significant  potential  for  the 
manipulation  of  price.  As  a  result,  the 
Department  has  preliminarily 
concluded  that  these  affiliated 
producers  should  be  treated  as  a  single 
entity  and  that  a  single,  weighted- 
average  margin  should  be  calculated  for 
these  companies.  (A  complete  analysis 
of  this  issue  is  contained  in  a 
memorandum  frt>m  Roland  L. 
MacDonald  to  Joseph  A.  Spetrini,  dated 
September  2,  1997,  located  in  the 
official  file  of  this  case.) 

Duty  AlMorption 

On  September  30,  1996,  Petitioner 
requested  that  the  Department 
determine  whether  Respondent  had 
absorbed  antidumping  duties  during  the 
POR.  Section  751(a)(4)  of  the  Act 
provides  for  the  Etepartment.  if 
requested,  to  determine  during  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter.  The  Department's  interim 
regulations  do  not  address  this 
provision  of  the  Act 


For  transition  orders  as  definedin 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  effect' as  of  January  1, 1995, 
section  351.213(j)(2)  of  the  Department's 
new  antidumping  regulations  provides 
that  the  Department  will  make  a  duty- 
absorption  determination,  if  requested, 
for  any  administrative  review  initiated 
in  1996  or  1998.  See  62  FR  27394  (May 
19,  1997).  Because  the  antidumping 
duty  order  on  Mexican  cement  has  been 
in  effect  since  1990,  this  order  is  a 
transition  order  in  accordance  with 
section  751(c)(6)(C)  of  the  Act  (See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  irom  France,  et.  al,:  Preliminary 
Results  of  Antidumping  Administrative 
Review"(62  FR  31568,  June  10. 1997). 
The  preamble  to  the  new  antidmnping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year,  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year  (62  FR 
27317.  May  19. 1997).  This  approach 
ensures  that  interested  parties  will  have 
the  opportunity  to  request  a  duty- 
absorption  determination  prior  to  the 
time  for  a  sunset  review  of  the  order 
under  section  751(c)  of  the  Act  on 
entries  for  which  the  second  and  fourth 
years  following  an  order  have  already 
passed.  Since  this  review  was  initiated 
in  1996.  and  a  request  was  made  for  a 
determination,  we  are  making  a  duty- 
absorption  determination  as  part  of  this 
administrative  review. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  Respondent  sold 
through  importers  that  are  affiliated 
within  the  meaning  of  section  751(a)(4) 
of  the  Act.  Furthermore,  we  have 
preliminarily  determined  that  CEMEX 
has  margins  on  92.59  percent  of  its  U.S. 
sales. 

We  presume  that  duties  will  be 
absorbed  for  sales  which  were  dimiped. 
See  Antifiiction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  eLal,:  Preliminary 
Results  of  Antidumping  Administrative 
Review  (62  FR  31568,  Jxme  10,  1997). 
Our  duty-absorption  presumption  can 
be  rebutted  with  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  However,  there  is  no  such 
evidence  on  the  record.  Under  these 
circumstances,  we  preliminarily  find 
that  antidumping  duties  have  been 
absorbed  by  CEMEX  on  the  percentage 
of  U.S.  sales  indicated. 


Transactiona  Reviewed 

In  accordance  with  section  751  of  the 
Act,  the  Department  is  required  to 
determine  the  normal  value  (NV)  and 
export  price  (EP)  or  constructed  export 
price  (CEP)  of  each  entry  of  subject 
merchandise.  Because  there  can  be  a 
significant  lag  between  entry  date  and 
sale  date  for  CEP  sales,  it  has  been  the 
Department's  practice  to  examine  U.S. 
CEP  sales  during  the  period  of  review. 
See  Gray  Portiand  Cement  and  Clinker 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (58  FR  48826, 1993) 
(Departinent  did  not  consider  ESP  (now 
CEP)  entries  which  were  sold  after  the 
POR).  The  Court  of  International  Trade 
has  upheld  the  Def>artment's  practice  in 
this  regard.  See  The  Ad  Hoc  Committee 
of  Southern  California  Producers  of 
Gray  Poztland  Cement  v.  United  States, 
Slip  Op.  95-195  (OT  1995.) 

Fair  Value  Comparisons 

To  determine  whether  sales  of  gray 
portiand  cement  by  Respondent  to  the 
Uiuted  States  were  made  at  less  than 
fair  value,  we  compared  the  EP  or  CEP 
to  the  NV  as  described  in  the  "Export 
Price  and  Constructed  Export  Price"  and 
"Normal  Value"  sections  oithis  notice. 
In  accordance  with  section  777A(d)(2). 
we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions, 
during  the  same  month  and  at  the  same 
level  of  trade. 

Export  Price  and  Constmcted  Export 
Price 

We  used  EP,  in  accordance  with 
subsections  772  (a)  and  (c)  of  the  Act, 
where  the  subject  merchandise  was  sold 
directiy  or  indirectiy  to  the  first 
unaffiliated  purchaser  in  the  Uiuted 
States  prior  to  importation  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  the  record.  In  addition,  we  used 
CEP  in  accordance  with  subsections  772 
(b),  (c),  and  (d)  of  the  Act,  for  those  sales 
to  the  first  unaffiliated  purchaser  that 
took  place  after  importation  into  the 
United  States. 

We  calculated  EP  based  on  delivered 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  adjustments  from  the  starting 
price  for  early  payment  discounts, 
foreign  inland  freight,  foreign  brokerage 
and  handling,  international  freight,  U.S. 
inland  freight,  U.S.  brokerage  and 
handling,  and  U.S.  customs  duties.  We 
also  adjusted  the  starting  price  for 
billing  adjustments  to  the  invoice  price. 
We  calculated  CEP  based  on  delivered 
prices  to  unaffiliated  customers.  Where 
appropriate,  we  made  adjustments  for 
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early  payment  discounts  and  corrections 
for  billing  errors.  We  deducted  direct 
and  indirect  selling  expenses,  including 
imputed  credit  expenses  and  inventory 
carrying  costs,  that  related  to 
commercial  activity  in  the  United  States 
in  accordance  with  section  772(d)  of  the 
Act  We  also  made  deductions  for 
foreign  brokerage  and  handling,  foreign 
inland  freight.  Lntemational  freight.  U.S. 
inland  freight.  U.S.  brokerage  and 
hanf^ling.  and  U.S.  duty  in  accordance 
with  section  772(c)(2)  of  the  Act 
Finally,  we  made  an  adjustment  for  CEP 
profit  in  accordance  with  section  772 
(dX3)oftheAct 

Further  hikmufacturing 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers  {e.g..  cement  that  was 
imported  and  further  processed  into 
finished  concrete  by  U.S.  affiliates  of 
foreign  exporters),  we  determined  that 
the  special  rule  for  merchandise  with 
value  added  after  importation  under 
section  772(e)  of  the  Act  was  applicable. 

Section  772(e)  of  the  Act  provides 
that,  where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchmdise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difforence  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  subject  merchandise  by 
the  affiliated  person.  Based  on  this 
analysis,  we  estimated  that  the  value 
added  was  at  least  65  percent  of  the 
price  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States.  Therefore,  we 
preliminarily  determine  the  value  added 
is  likely  to  exceed  substantially  the 
value  of  the  subject  merchandise.  In 
addition,  sales  of  identical  and  other 
subject  merchandise  were  made  in 
sufficient  quantities  to  serve  as  a  basis 
for  comparison.  Accordingly,  for 


purposes  of  determining  diunping 
margins  for  these  sales,  we  have  used 
the  weighted-average  CEP  calculated  on 
sales  of  identical  or  other  subject 
mwchandise  sold  to  unaffiliated 
persons.  ^^ 

No  other  adjustmente  to  EP  or  CEP 
were  claimed  or  allowed. 

NonnalVahM 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  HV,  we  compared 
Respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volimae  of  U.S.  sales  of  die  subject 
merchandise  in  accordance  with  section 
773(aHlMC)  of  the  Act.  Since 
Respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  (woduct 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined  the 
home  maricet  was  viable.  Therefore,  we 
have  based  NV  on  home  market  sales. 

In  particular,  we  based  NV  on  home 
maricet  sales  of  Type  I  cement  by 
CEMEX  and  CEXl  The  statute  expresses 
a  preference  for  matching  U.S.  sales  to 
identical  merchandise  in  the  home 
market.  However,  in  situations  where 
identical  product  types  cannot  be 
matched,  the  statute  expresses  a 
preference  for  basing  NV  on  sales  of 
similar  nmchandise.  See  section 
773(a)(1)(B)  and  771(16)  of  tiie  Act  The 
history  of  this  order  demonstrates  (and 
no  party  disputes)  that,  of  the  various 
types  of  cement  subject  to  the  order  on 
Mexican  cement.  Type  I  cement  is  most 
similar  to  Type  n  and  Type  V  cement, 
and  pozzolanic  cement  is  the  least 
similar. 

During  the  POR.  CDC  only  sold  one 
type  of  cement  in  Mexico  subject  to  the 
antidumping  order-Type  I  cement 
CEMEX,  on  the  other  hand,  sold  four 
basic  types  of  cement  in  Mexico  during 
the  POR— Type  I,  Type  n.  Type  V  and 
pozzolanic.  However,  at  verification  the 
Department  discovered  that  all  of  the 
merchandise  produced  at  the  Yaqui  and 
Campana  plants  was  either  Type  V  or 
pozzolanic.  In  other  words,  cement  sold 
as  Type  I  and  Type  II  from  these  plants 
was  actually  Type  V.  Since  we  received 
this  information  at  such  a  late  date,  the 
Department  was  not  able  to  determine 
whether  these  sales  of  Type  I  cement 
provide  an  appropriate  basis  for 
calculating  NV.  For  example,  the 
Department  does  not  know  whether 
these  sales  were  made  above  cost  or 
within  the  ordinary  course  of  trade.  In 
short,  our  sales  and  cost  data  base  for 
these  sales  of  T3rpe  I  cement  (produced 
at  either  Yaqui  or  Campana)  is 
extremely  flawed.  Therefore,  as  facts 


available,  the  Department  finds  these 
sales  to  be  an  inappropriate  basis  for  NV 
and  is  excluding  them  from  its 
calculations. 

As  for  CEMEX's  home  market  sales  of 
Type  n  and  Type  V  cement  during  the 
POR,  the  Department  has  preliminarily 
determined  that  they  are  outside  the 
ordinary  course  of  trade.  As  more  fully 
described  in  the  "Ordinary  Course  of 
Trade"  section  of  this  notice,  these  sales 
are  not  representative  of  CEMEX's  home 
maricet  sales. 

Where  appropriate,  we  adjusted  home 
market  sales  of  Type  I  cement  for 
discounts,  credit  expenses,  inland 
freight,  and  inland  insurance.  We  also 
adjusted  the  starting  price  for  billing 
adjustments  to  the  invoice  price.  In 
addition,  in  accordance  with  section 
773(a)(6).  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
merchandise  (DIFMER)  in  accordance 
%vith  section  773  (aM6)(C)(ii)  of  the  Act 
For  CDC's  sales,  we  calculated  a 
DIFMER  adjustment  using  plant  specific 
coat  data  reported  by  CDC.  For  sales 
made  by  C^4EX,  we  preliminarily 
determine,  in  accordance  with  section 
776  of  the  Act.  that  the  use  of  partial 
facts  available  for  a  DIFMER  adjustment 
is  appropriate,  and  that  such  partial 
bets  available  should  be  based  on  an 
adverse  inference.  Accordingly,  we  have 
applied  a  twenty  percent  upward 
adjustment  (the  Tnii-ifiTniiin  usually 
permitted  by  the  Department)  as  adverse 
facts  available. 

Section  776(a)  of  the  Act  requires  that 
the  Department  use  fects  otherwise 
available  when  necessary  information  is 
not  on  the  record,  or  an  interested  party 
withholds  requested  information,  fails 
to  provide  such  information  in  a  timely 
manner,  significantiy  impedes  a 
proceeding,  or  provides  information  that 
cannot  be  verified.  Section  776(b)  of  the 
Act  authorizes  the  Department  to  use  an 
adverse  inference  in  determining  the 
facts  otherwise  available  whenever  an- 
interested  party  has  failed  to  cooperate 
with  the  Department  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information.  Section  776(b) 
authorizes  the  Department  to  base 
adverse  fects  available  on  information 
derived  from  the  petition,  the  final 
determination  in  the  investigation,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 

At  verification,  the  Department  found 
that  the  DIFMER  reported  by  CEMEX 
was  based  not  on  physical  differences, 
but  an  allocation  of  costs  between  Type 
I  and  Type  II  cement  sales  for  what  was 
in  fact  die  same  physical  product — ^Type 
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V  cement  (see  below).  This  information 
could  not  be  used  for  purposes  of  the 
DIFMER  calculation,  and  other 
information  on  the  record  is  not 
appropriate  for  this  piupose.  Thus, 
pursuant  to  section  776(b)  and  782(e)  of 
the  Act,  the  Department  had  to  rely  on 
fects  available  for  the  DIFMER 
adjustment.  In  addition,  we  determined 
that  CEMEX  significantly  impeded  the 
review  by  not  informing  the  Department 
until  verification  that  there  were  no 
physical  differences  in  any  cement 
(other  than  pozzolanic)  produced  at 
Yaqui.  As  explained  below,  this  failure 
prevented  the  Department  from 
collecting  and  analyzing  other 
information  that  could  have  been  used 
to  calculate  the  DIFMER  adjustment. 

The  Department  first  requested 
DIFMER  information  from  CEMEX  on 
September  23, 1996.  CEMEX  was  asked 
to  base  its  DIFMER  calculations  on 
difierences  in  physical  characteristics 
between  Type  I  cement  sold  in  Mexico 
and  the  type  of  cement  being  exported 
to  the  United  States.  CEMEX  did  not 
supply  DIFMER  information  in  response 
to  this  request.  On  December  24,  1996, 
in  a  supplemental  questionnaire,  the 
Department  requested  for  the  second 
time  that  CEMEX  submit  DIFMER 
information.  On  February  14, 1997, 
CEMEX  reported  variable  cost 
information  for  Type  I  cement  at  11 
plants,  including  the  Yaqui  facility,  and 
information  for  Type  0  cement  for  the 
Campana  and  Yaqui  fecilities.  On  March 
10,  1997  the  Department  sent  another 
supplemental  questionnaire  requesting 
that  CEMEX  quantify  the  DIFMER.  In 
response,  CEMEX  stated  that 
"differences  in  VCOM  (variable  cost  of 
manufectvuing)  reflect  differences  in 
physical  characteristics  for  Type  I  and 
Type  n  cement."  In  other  words, 
C^«fEX  asserted  that  the  Campana  and 
Yaqui  facilities  produced  different  types 
of  cement  (Tjrpe  I  and  Type  II  at  Yaqui 
and  Type  II  and  Type  V  at  Campana), 
each  having  different  physical 
characteristics.  At  verification,  the 
Department  found  that  the  VCOM 
reported  by  CEMEX  for  the  Yaqui  and 
Campana  fecilities  was  based  on  sales 
allocations,  not  physical  differences.  In 
feet,  only  one  type  of  cement  (other  than 
pozzolanic)  is  produced  at  these 
plants— Type  V.  Although  CEMEX 
produces  only  Type  V  at  Yaqui,  it  sells 
this  Tjrpe  V  cement  sometimes  as  Type 
I  and  sometimes  as  Type  II.  In  other 
words,  CEMEX  sold  Type  V  cement  to 
customers  only  requiring  Type  I  or  Type 
n  cement.  These  fects  rendered  the 
reported  DIFMER  data  imusable. 

Furthermore,  it  is  not  appropriate  to 
use  other  information  on  the  record  as 
a  basis  for  a  DIFMER  adjustment  We 


determined  in  the  last  administrative 
review  that  it  is  not  appropriate  to  use 
the  weighted-average  VCOM  of  all 
plants  producing  Type  I  and  the  VCOM 
of  the  U.S.  merchandise  due  to 
efficiency  diffisrences  between  plants. 
Thus,  we  relied  in  that  review  on  the 
purported  VCOM  differences  for 
merchandise  produced  at  Yaqui. 
Because  we  did  not  learn  until 
verification  in  the  instant  review  that  in 
feet  only  one  type  of  cement  was 
produced  at  Yaqui  and  thus  there  were 
no  cost  differences,  we  were  precluded 
from  properly  considering  other 
appropriate  alternatives  for  a  DIFMER 
adjustment.  For  example,  we  did  not 
have  an  opportunity  to  solicit  comments 
and  obtain  information  about 
differences  in  production  processes, 
plant  efficiencies,  and  material  inputs 
that  may  have  provided  an  appropriate 
basis  for  a  DIFMER  adjustment. 

Therefore,  we  have  applied  to  CDC's 
home  market  sales  a  calculated  DIFMER 
based  upon  plant-specific  reported  dafe. 
and  as  adverse  facts  available,  applied  a 
twenty  percent  upward  adjustment  for 
CEMEX's  sales  in  the  home  market  See 
CEA4EXSj\.  v.  United  States,  Slip  Op. 
96-132  at  9  (OT  1996),  appeal  pending. 
Appeal  No.  97-1151  (Fed.  Cir.) 
(upholding  the  use  of  20%  adverse 
DIFMER  under  similar  circumstances). 

A.  Arm's-Length  Sales 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
were  excluded  from  our  analysis.  To  test 
whether  these  sales  were  made  at  arm's 
length,  we  compared  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers,  net  of  all  movement  charges, 
direct  and  indirect  selling  expenses, 
discounts  and  packing.  Where  the  price 
to  the  affiliated  party  was  on  average 
99.5  percent  or  more  of  the  price  to  the 
unaffiliated  parties,  we  determined  that 
the  sales  made  to  the  affiliated  party 
were  at  arm's  length. 

B.  Cost  of  Production  Analysis 

Petitioner  alleged,  on  December  12. 
1996,  that  CEMEX  and  its  affiliate,  CDC. 
sold  gray  portland  cement  and  clinker 
in  the  home  market  at  prices  below  their 
cost  of  production  (COP.)  Based  on 
these  allegations,  the  Department 
determined,  on  January  3.  1997,  that  it 
had  reasonable  grounds  to  believe  or 
suspect  that  CEMEX  had  sold  the 
subject  merchandise  in  the  home  market 
at  prices  below  the  COP.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  in 
order  to  determine  whether  CEMEX  and 
CDC  made  home  market  sales  during  the 
POR  at  prices  below  their  COP. 


In  accordance  with  section  773(bK3) 
of  the  Act,  we  calculated  an  average 
monthly  COP  based  on  the  sum  of  the 
costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SG&A)  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
ready  for  shipment  In  our  COP  analysis, 
we  liised  the  home  market  sales  and  COP 
information  provided  by  the* 
Respondent  in  its  questionnaire 
responses. 

After  calculating  an  average  monthly 
OOP,  we  tested  whether  home  market 
sales  of  cement  were  made  at  prices 
below  COP  within  an  extended  period 
of  time  in  substantial  quantities  and 
whether  such  prices  permit  recovery  of 
all  costs  within  a  reasonable  pwiod  of 
time.  We  compared  model-specific 
average  monthly  COPs  to  the  reported 
home  market  prices  less  any  applicable 
movement  chaiges,  discounts  and 
rebates.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  average  COP,  we 
examined  (1)  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  "whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
all  costs  withhi  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  because  less  than  20  percent  of  the 
Respondent's  sales  of  the  foreign  like 
product  under  consideration  for  the 
determination  of  NV  were  at  prices  less 
than  COP,  we  did  not  disregard  any 
below-cost  sales  of  the  product 

C.  Inflation 

Mexico  experienced  sigmficant 
inflation  during  the  POR,  as  measured 
by  the  consumer  price  index  published 
in  International  Financial  Statistics  and 
the  consumer  price  index  from  the  Bank 
of  Mexico.  This  data  indicated  that  the 
annual  inflation  rate  in  Mexico  during 
the  POR  exceeded  40  percent.  In 
accordance  with  our  practice,  to  avoid 
the  distortions  caused  by  the  efiiects  of 
this  level  of  inflation  in  prices,  we 
limited  our  comparisons  to  sales  in  the 
same  month.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey  ( 62  FR 
9738,  March  4,  1997).  When  the  rate  of 
home  market  inflation  is  significant,  as 
it  is  in  this  case,  it  is  important  that  we 
use  as  a  basis  for  NV  home  market 
prices  that  are  as  contemporaneous  as 
possible  with  the  date  of  the  U.S.  sale. 
This  is  to  minimize  the  extent  to  which 
calculated  dumping  mnrgips  are 
overstated  or  underatated  solely  due  to 
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price  inflation  that  occurred  in  the 
intervening  time  period  between  the 
U.S.  and  home  market  sales.  We  have 
also  used  monthly  cost  of  production 
data  for  this  reason. 

D.  Currency  Conversion 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  For  purposes  of  the 
preliminary  results,  we  made  ciirrency 
conversion!  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  of  New  York  pursuant  to 
section  773(a)  of  the  Act. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  ignoring  any 
"fluctuations."  We  determine  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differa  from  a  bench  mark 
rate  by  2.25  percent  or  more.  The 
benchmark  rate  is  defined  as  the  rolling 
average  of  the  rates  for  the  past  40 
business  days  as  reported  by  the  Federal 
Reserve  Bank  of  New  York.  When  we 
determine  that  a  fluctuation  existed,  we 
substitute  the  benchmark  rate  for  the 
daily  rate.  For  a  complete  discussion  of 
the  Department's  exchange  rate 
methodology,  see  "Change  in  FoUcy 
Regarding  Currency  Conversions"  (61 
FR  9434,  March  8,  1996). 

E.  Ordinary  Course  of  Trade 

Section  773(a)(1)(B)  of  the  Act 
requires  the  Department  to  base  NV  on 
"the  price  at  which  the  foreign  like 
product  is  first  sold  (or  in  the  absence 
of  sales,  offered  for  sale)  for 
consimiption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade." 
Ordinary  course  of  trade  is  defined  as 
"the  conditions  and  practices  which,  for 
a  reasonable  time  prior  to  the 
exportation  of  the  subject  merchandise, 
have  been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind." 

The  purpose  of  the  ordinary  course  of 
trade  provision  "is  to  prevent  dumping 
margins  from  being  based  on  sales 
which  are  not  representative"  of  the 
home  market.  Monsanto  Co.  v.  United 
States.  698  F.  Supp.  275.  278  (OT 
1988).  By  basing  the  determination  of 
NV  upon  representative  sales,  the 
provision  helps  to  ensure  that  the 
comparison  between  NV  and  U.S.  sales 
is  done  on  an  "apples  to  apples"  basis. 

Apart  from  identifying  certain  sales 
that  are  below  cost  (Section  773(b)(1))  or 
between  affiliated  persons  (section 
773(f)(2)).  Congress  has  not  specified 
any  criteria  that  the  Department  should 
use  in  determining  the  appropriate 


"conditions  and  practices"  which  are 
"normal  in  the  trade  under 
consideration."  Therefore.  "Commerce, 
in  its  discretion,  chooses  how  best  to 
analyze  the  many -factors  involved  in  a 
determination  of  whether  sales  are  made 
within  the  ordinary  course  of  trade." 
Thai  Pineapple  Public  Co.  v.  United 
States.  946  F.  Supp.  11. 14-17  (CIT 
1996). 

The  Department's  ordinary  course-of 
trade  inquiry  is  far-reaching.  It  evaluates 
not  just "  'one  bctor  taken  in  isolation 
but  rather  ...  all  the  circumstances 
particular  to  the  sales  in  question.' " 
Murata  Mfg.  Co.  v.  United  States.  820  F. 
Supp.  603.  607  (OT  1993).  In  short,  we 
examine  the  totality  of  the  facts  in  each 
case  to  determine  if  sales  are  being 
made  for  "unusual  reasons"  or  under 
"unusual  circumstances."  Electrolytic 
Manganese  Dioxide  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  28551. 
28552.  1993). 

In  the  second  administrative  review  of 
this  order,  the  Department  determined 
that  CEMEX's  sales  of  Type  II  and  Type 
V  cement  were  outside  (he  ordinary 
course  of  trade  and,  therefore,  could  not 
be  used  in  the  calculation  of  NV  (then 
referred  to  as  "foreign  market  value"). 
See  Gray  Portiand  Cement  and  Clinker 
from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (58  FR  47253,  27254,  Sept.  8, 
1993).  In  making  this  determination,  the 
Department  considered,  inter  alia. 
shipping  distances  and  costs,  sales 
volume,  profit  levels,  sales  history, 
home  market  demand  and  the 
promotional  aspect  of  sales.  See 
Decision  Memorandtun  to  Joseph  A. 
Spetrini,  August  31, 1994;  see  also 
Memorandum  bora  Holly  A.  Kuga  to 
Joseph  A  Spetrini.  August  31, 1993 
(public  versions  of  these  memoranda  are 
on  file  in  Room  B-099  of  the 
Department's  main  building).  Based 
upon  similar  facts  and  using  a  similar 
analysis,  the  Department  reached  the 
same  conclusion  in  the  final  results  of 
the  fifth  administrative  review  for 
certain  sales  of  Type  11  cement  by 
CEMEX  in  Mexico.  Gray  Portland 
Cement  and  Clinker  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (62  FR  17148. 
17151,  April  9  1997). 

In  the  instant  review.  Petitioner 
alleged,  as  it  did  in  the  second  review, 
that  CEMEX's  sales  of  Type  II  cement  in 
Mexico  were  outside  the  ordinary 
course  of  trade.  Based  on  this  allegation 
and  the  relevant  findings  in  the  prior 
review,  the  Department  determined  that 
it  had  reasonable  grounds  to  believe  or 
suspect  that  CEMEX's  home  market 
sales  of  Type  n  cement  were  outside  the 


ordinary  course  of  trade.  Therefore,  , 
pursuant  to  section  773(a)(1)(B)  of  the 
Act.  the  Department  has  examined  the 
totality  of  the  circiunstances 
surrounding  CEMEX's  sales  of  cement 
in  Mexico  that  are  marketed  as  Type  n 
cement  (which  are  identical  in  physical 
characteristics  to  the  cement  that 
CEMEX  sells  in  the  United  States). 

A  full  discussion  of  our  preliminary 
conclusions,  requiring  reference  to 
proprietary  information,  is  contained  in 
a  Departmental  memorandum  in  the 
official  file  for  this  case  (a  public 
version  of  this  memorandum  is  on  file 
in  room  B-099  of  the  Department's  main 
building).  Generally,  however,  we  have 
found:  (i)  The  volume  of  Type  II  home 
market  sales  is  extremely  small 
compared  to  sales  of  other  cement  types, 
(ii)  the  number  and  type  of  customera 
purchasing  Type  II  cement  is 
substantially  different  bcm  other 
cement  types,  (iii)  shipping  distances 
and  freight  costs  for  Type  fi  home 
market  sales  is  significantly  greater  than 
for  sales  of  other  cement  types,  and  (iv) 
CEMEX's  profit  on  Type  n  sales  is  small 
in  comparison  to  its  profits  on  all 
cement  types. 

There  are  two  other  factors,  historical 
sales  trends  and  the  "promotional 
quality"  of  Type  II  cement  sales,  which 
were  considered  in  the  second  review 
ordinary-course-of-trade  analysis.  On 
March  10, 1997,  the  Department  issued 
a  questionnaire  requesting  CEMEX  to 
support  its  position  that  home  market 
sales  of  Type  II  cement  were  in  the 
ordinary  course  of  trade  by  addressing, 
among  other  things,  "historical  sales 
trends"  and  "marketing  reasons  for  sales 
other  than  profit."  CEMEX's  response 
(copies  of  its  submission  from  the  fifth 
administrative  review),  failed  to  address 
these  two  items.  Thus,  as  facts  available, 
the  Department  finds  that  the  facts 
regarding  these  items  have  not  changed 
since  the  second  review  and  that:  (i) 
CEMEX  did  not  sell  Type  II  cement 
imtil  it  began  production  for  export  in 
the  mid-eighties,  despite  the  fact  that  a 
small  domestic  demand  for  such  existed 
prior  to  that  time;  and,  (ii)  sales  of  Type 
II  cement  continue  to  exhibit  a 
promotional  quality  that  is  not 
evidenced  in  CEMEX's  ordinary  sales  of 
cement  (see  memorandum  from  Holy  A. 
Kuga  to  Joseph  A.  Sp>etrini,  dated 
August  31, 1993).  (A  public  version  of 
this  memorandum  is  on  file  in  room  B- 
099  of  the  Department's  main  building.) 

For  the  reasons  stated  above,  the 
Department  has  preliminarily 
determined  that  CEMEX's  home  market 
sales  of  Type  II  cement  during  the 
review  period  were  outside  the  ordinary 
course  of  trade.  We  note  that  the  facts 
established  in  the  record  of  this  review 
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are  very  similar  to  the  facts  which  led 
the  Department  to  determine  in  the 
second  and  fifth  reviews  that  home 
market  sales  of  Type  II  cement  were 
outside  the  ordinary  course  of  trade. 
The  determination  involving  the  second 
review,  as  noted  above,  was  affirmed  by 
the  err  in  the  CEMEYcase.  Slip  Op.  95- 
72  at  14. 

We  have  also  preliminarily 
determined  that  home  market  sales  of 
Type  V  cement  by  CEMEX  during  the 
POR  are  also  outside  the  ordinary 
course  of  trade.  As  more  fully  described 
in  the  above-mentioned  agency 
memorandum,  these  sales  share  many 
ahributes  with  CEMEX's  sales  of  Type  II 
cement.  First,  the  volume  of  these  sales, 
either  individually  or  in  combination 
with  sales  of  Tjrpe  II  cement,  is 
extremely  small  compared  to  sales  of 
Type  I  cement.  Second,  shipping 
distances  and  freight  costs  for  sales  of 
Type  V  cement  are  sigiuficanUy  greater 
than  for  sales  of  Type  I.  Third,  the 
number  and  type  of  customers 
purchasing  Type  V  cement  is 
substantially  different  from  those 
purchasing  Type  I. 

As  part  of  tnis  analysis,  we  have  also 
determined,  based  upon  the  facts 
otherwise  available,  that:  (i)  CEMEX  did 
not  seU  Type  V  cement  in  Mexico  until 
it  began  production  for  export  in  the 
mid-eighties,  despite  the  fact  that  a 
small  domestic  demand  for  such  existed 
prior  to  that  time;  and,  (ii)  sales  of  Type 
V  cement  continue  to  exhibit  (as  they 
did  in  the  second  review)  a  promotional 
quality  that  is  not  evidenced  in 
CEMEX's  ordinary  sales  of  cement  We 
believe  that  this  use  of  facts  available  is 
warranted  and  appropriate.  First,  the 
Department  did  not  learn  until 
verification  that  these  sales  of  Type  V 
involved  cement  physically  identical  to 
the  cement  that  CEMEX  sold  in  Mexico 
(and  the  United  States)  as  Type  II.  Had 
Respondent  disclosed  this  fact  earlier  in 
the  review,  we  could  have  expanded  our 
ordinary-course-of-trade  inquiry  for 
T)rpe  n  sales,  including  the  scope  of 
verification  and  our  questionnaires,  to 
include  home  market  sales  of  the 
physically  identical  Type  V  cement. 
Second,  as  noted  above,  the  Type  V  and 
Type  II  sales  involve  physically 
identical  merchandise  marketed  under 
similar  conditions  and  circumstances 
[e.g.,  low  sales  volume  shipped 
imusually  long  distances).  Therefore,  it 
is  reasonable,  as  facts  available,  to 
extend  the  results  of  our  inquiry 
concerning  the  history  of  Type  n  sales 
and  their  promotional  nature  to  the 
Type  V  sales  as  well.  We  also  note  that 
those  results  are  consistent  with  our 
findings  in  the  second  review 
concerning  sales  of  Type  V  cement. 


In  conclusion,  the  decision  to  exclude 
sales  of  Type  II  and  Type  V  cement  from 
the  calculation  of  NV  centers  around  the 
unusual  nature  and  characteristics  of 
these  sales  compared  to  the  vast 
majority  of  CEMEX's  other  home  market 
sales.  Based  upon  these  differences,  the 
Department  has  preliminarily 
determined  that  they  are  not 
representative  of  CEMEX's  home  market 
sales.  Stated  differenUy,  these  sales 
were  not  within  CEMEX's  ordinary 
course  of  trade. 

F.  Fictitious  Market 

Petitioner  has  also  claimed  that 
CEMEX  established  a  fictitious  market 
in  Mexico  for  its  sales  of  "Type  II" 
cement.  Since  the  sales  in  question  have 
preliminarily  been  found  to  be  outside 
the  ordinary  course  of  trade  and, 
accordingly,  will  not  be  used  in  the 
calculation  of  NV.  it  is  not  necessary  for 
us  to  address  this  issue  for  these 
preliminary  results. 

G.  Level  of  Trade 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home  market  (or,  if  appropriate, 
third-country)  sales  at  a  different  level 
of  trade.  The  NV  level  of  trade  is  that 
of  the  starting  price  sales  in  the  home 
market.  When  NV  is  based  on 
constructed  value  (CV),  the  level  of 
trade  is  that  of  the  sales  from  which  we 
derive  selling,  general,  and 
administrative  expenses  (SG&A)  and 
profit 

For  both  EP  and  CEP,  the  relevant 
transaction  for  the  level  of  trade  analysis 
is  the  sale  (or  constructed  sale)  from  the 
exporter  to  the  importer.  While  the 
starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  imaffUiated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calculate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  section  772(d)  of  the 
Act  and  the  profit  associated  with  these 
expenses.  These  expenses  represent 
activities  undertaken  by  the  affiliated 
importer.  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  CEP  than  for  the  later  resale  (which 
we  use  lot  the  starting  price).  Movement 
charges,  duties  and  taxes  deducted 
under  section  772(c)  do  not  represent' 
activities  of  the  .affiliated  importer,  and 


we  do  not  remove  them  to  obtain  the 
CEP  level  of  trade. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marirating  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  tiser.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  resf>ondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent's  sales  are 
generally  to  an  iinporter.  whether 
independent  or  affiliated.  We  review 
and  comp>are  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM)  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  Difiierent 
levels  of  trade  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even 
substantial  ones,  are  not  alone  sufficient 
to  establish  a  difference  in  the  levels  of 
trade.  Different  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  di&rent  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  diffierent  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  afiiects 
price  comparability.  We  determine  any 
effiect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transactioiL  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  If  there  is  a 
pattern  of  no  price  differences,  the 


47632  Federal  Register  /  Vol.  62.  No.  175  /  Wednesday,  September  10.  1997  /  Notices 


difference  in  levels  of  trade  does  not 
have  a  price  effect  and.  therefore,  no 
adjustment  is  necessary. 

The  statute  also  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  different  from  that  of  the 
CEP  if  the  NV  is  more  remote  from  the 
factory  than  the  CEP  and  if  we  are 
unable  to  determine  whether  the 
difference  in  levels  of  trade  between 
CEP  level  and  NV  level  affects  the 
comparability  of  their  prices.  This  latter 
situation  can  occur  where  there  is  no 
home  market  level  of  trade  equivalent  to 
the  U.S.  sales  level  or  where  there  is  an 
eqmvalent  home  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effiect.  This 
adjustment,  the  "CEP  of&et."  is 
identified  in  section  773(a)(7)(B)  of  the 
Act  and  is  the  lower  of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  used  to 
calculate  CEP. 

The  CEP  ofEset  is  not  automatic  each 
time  we  use  CEP.  The  CEP  ofbet  is 
made  only  when  the  level  of  trade  of  the 
home  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability. 

To  determine  whether  an  level-of- 
tiade  adjustment  was  appropriate,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
the  Mexican  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses  for  CEMEX  and 
CDC.  Upon  consideration  of  these 
{actors,  the  Department  determined  that 
there  is  one  level-of-trade  in  the  home 
market — sales  of  cement  shipped  to  end- 
users  and  ready-mixers  in  bulk  and 
bagged  form — and  a  different  level-of- 
trade  in  the  U.S.  market — sales  to 
affiliated  importers.  Because  there  was 
only  one  level  of  trade  in  the  home 
market,  we  were  unable  to  perform  the 
analysis  for  a  level  of  trade  adjustment. 
We  further  determined  that 
Respondent's  sales  to  end  users  and 
ready-mixers  in  the  home  market  are  at 
a  more  advanced  level  of  trade  than 
sales  to  affiliated  importers  in  the 
United  States  because  CEMEX  and  CDC 
perform  more  selling  functions  for  sales 
to  end-users  and  ready-mixers  in  the 
home  market  than  for  sales  to  affiliated 
importers  in  the  United  States.  As  a 
result,  the  Department  has  preliminarily 
determined  to  gfant  Respondent  an 
adjustment  to  normal  value  in  the  form 
of  a  CEP  offset 


Preliminary  Resulta  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  for  CEMEX  for  the  period 
August  1. 1995.  through  July  31. 1996. 
to  be  35.88  percent. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
andL/or  other  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  publish  its  final  results 
of  this  administrative  review,  including 
its  analysis  of  issues  raised  in  any 
written  comments  or  at  a  hearing,  not 
later  than  180  days  after  the  date  of 
publication  of  this  notice. 

Upon  completion  of  this  review,  the 
Department  shall  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries. 

The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requireminits  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
review,  as  provided  by  taction  751(a)(1) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  will  be  the  rate 
determined  in  the  final  results  of 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  mentioned 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  in  the 
original  LTFV  investigation,  but  the 
manu&cturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacture  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturera  or 
exporters  will  be  61.85  percent,  the  all 
others  rate  from  the  LTFV  investigation. 

These  deposit  requirements,  wlwn 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  restUts  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 


their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
dumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  the  Act  (19 
U.S.C.  1675  (a)(1))  and  19  CFR  353.22. 

Ctated:  September  2. 1997. 
Robert  S.  LaRwea,  »• 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-24000  Filed  9-9-97;  8:45  am] 

aiLUNO  cooc  asio-M-p 


DEPARTMENT  OF  COMMERCE 
Intomationai  Trad*  Administration 

[A-63S-S02] 

C«rtain  Welded  Carlxm  Standard  Steel 
Pipes  and  Tulies  From  India;  Hnai 
Results  of  New  Shippers  Antidumping 
Duty  Administrative  Review 

AQBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of  new 
shippers  antidmnping  duty 
administrative  review. 

summary:  On  May  1 ,  1997,  the 
Department  of  Commerce  published  the 
preliminary  residts  of  a  new  shippers 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  from  India.  The  review  covera  two 
manufacturers/exporten.  The  period  of 
review  is  May  1, 1995  through  April  30, 
1996. 

Based  on  our  analysis  of  the 
conmients  received,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  in  the  margin  calculations  for 
Rajinder  Pipes  Ltd.  and  Lloyd's  Metals 
&  Engineers  Ltd.  The  final  weighted- 
average  dumping  margins  for  the 
reviewed  firms  are  listed  below  in  the 
section  entitied  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  September  10, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Davina  Hashmi  or  Kristie  Strecker,  at 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230: 
Telephone:  (202)  482-4733. 
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SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citatiotis  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1 , 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  May  1,  1997,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  a  new 
shippers  administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  from  India  (62  FR  23760) 
(Preliminary  Results).  On  May  30,  1997, 
we  received  briefs  on  behalf  of  Allied 
Tube  &  Conduit  Corp.,  Sawhill  Tubular 
Division  of  Armco,  Inc.,  WheaUand 
Tube  Co.,  and  Laclede  Steel  Co. 
(petitioners),  and  Rajinder  Pipes  Ltd. 
(Rajinder).  We  received  rebuttal  briefs 
bom  petitioners,  Rajinder  Pipes  Ltd.. 
and  Lloyd's  Metals  &  Engineera 
(Lloyd's)  on  June  6, 1997.  The 
Department  has  conducted  this  new 
shippers  administrative  review  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act. 

This  review  covers  Rajinder  Pipes 
Ltd.  (Rajinder)  and  Lloyd's  Metals  and 
Engineers  (Lloyd's),  and  the  period  of 
review  is  May  1, 1995  throu^  April  30, 
1996. 

Scope  of  Review 

The  products  covered  by  this  review 
include  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  inch  or  more  but  not  more  than 
406.4  millimeters  (16  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
surface  finish  (black,  galvanized,  or 
painted),  or  end  finish  (plain  end, 
beveled  end,  threaded,  or  threaded  and 
coupled).  These  pipes  and  tubes  are 
generally  known  as  standard  pipe, 
though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low-pressure 
conveyance  of  water,  steam,  natural  gas. 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  of 


mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon-steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-country  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit 

Imports  of  the  products  covered  by 
this  review  are  currently  classified 
imder  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.30.10.00.  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40. 
7306.30.50.55.  7306.30.50.85,  and 
7306.30.50.90.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Changes  Since  the  Preliminaiy  Results 

Based  on  our  analysis  of  coounents 
received,  we  have  made  certain 
corrections  that  changed  our  results.  We 
have  corrected  certain  progranmiing  and 
clerical  errore  in  our  Preliminary 
Results,  where  applicable;  they  are 
discussed  in  the  relevant  comment 
sections  below. 

Comment  1 

Petitionera  contend  that,  based  on  the 
record  developed  in  this  new  shippen 
review,  Rajinder  is  not  entitied  to  a 
duty-drawback  adjustment  to 
constructed  export  price  (CEP). 
Petitioners  state  that  there  is  littie 
supporting  documentation  on  the  record 
with  respect  to  the  duty-drawback 
program  to  which  Rajinder  subscribes 
and  that  the  information  that  is  on  the 
record  is  vague.  Petitioners  also  argue 
that  the  record  is  void  of  evidence  that 
Rajinder  applied  for  or  received  duty 
drawback  irom  the  government  for 
materials  imported  and  used  as  inputs 
for  the  finished  product  exported  to  the 
United  States.  Petitioners  state  that  the    , 
only  evidence  on  the  record  supporting 
Rajinder's  claimed  duty  drawback  is  a 
statement  by  Rajinder  that  it  received  a 
duty-drawback  license. 

In  addition,  petitioners  contend  that 
the  Department  applies  a  two-part  test 
for  determining  whether  an  adjustment 
for  duty  drawback  is  appropriate,  which 
petitioners  contend  Rajinder  did  not 
meet.  First,  petitioners  maintain  that  the 
record  does  not  indicate  that  import 
duties  and  rebates  were  direcUy  linked 
to  and  dependent  on  one  another. 
Second,  petitioners  also  maintain  that 
the  record  does  not  demonstrate  that 
there  were  sufficient  imports  of  raw 
materials  (citing  Far  East  Machinery  Co. 
V  United  States,  699  F.  Supp  309,  311 


(CIT  1988);  Carlisle  Tire  6-  Rubber  Co.  v 
United  States,  657  F.  Supp.  1287  (OT 
1987)). 

Petitioners  further  contend  that  the 
Advanced  License  program  at  issue  is 
an  export-incentive  program  rather  than 
a  duty-drawback  program.  Petitioners 
argue  that,  under  the  Indian  Advanced 
License  program  to  which  Rajinder 
subscribed,  eligibility  for  the  benefit 
was  based  on  the  act  of  exporting  rather 
than  the  act  of  importing.  Petitioners 
indicate  that,  in  its  supplemental 
questionnaire  response,  Rajinder  termed 
the  duty-drawback  program  as  an 
"export  incentive"  program  and  that 
Rajinder  stated  that  payment  was 
carried  in  its  financial  books  as  an 
export-incentive  program.  Petitioners 
assert  that  the  Advanced  License 
program  operates  in  a  maimer  similar  to 
export-restitution  payments.  Petitioners 
maintain  that,  as  in  Sorbitol  From 
France:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  47  FR  6459,  6460 
(February  12, 1982),  the  Department 
found  that  export-restitution  payments 
did  not  constitute  a  proper  duty- 
drawback  program  and  that  the  Court  of 
International  Trade  (OT)  upheld  the 
Department's  decision  denying 
drawback  in  the  case  where  exportere  of 
sorbitol  were  eligible  for  an  export 
payment  whether  or  not  any  import 
duties  were  paid. 

Petitionera  also  contend  that 
Rajinder's  export-incentive  program 
does  not  meet  the  requirement  for  an 
adjustment  under  the  statute.  Citing 
Huffy  V.  United  States,  632  F.  Supp.  50, 
53  (CIT  1986),  petitioners  argue  Uiat  the 
payment  of  duties  on  imp>orted  material 
must  be  a  prerequisite  to  receipt  of  the 
export  rebate  in  order  to  qualify  for  a 
duty-drawback  adjustment. 

Rajinder  maintains  that,  in  its 
questionnaire  response,  it  stated  that  its 
claimed  duty  drawback  is  "on  the 
record".  Rajinder  further  states  that,  not 
only  is  there  information  on  the  record 
that  a  duty-drawback  program  exists  in 
India,  but  the  Department  examined 
such  information  when  it  conducted  a 
verification  of  Lloyds'  claimed  duty 
drawback.  Rajinder  also  states  that, 
despite  the  absence  of  "documentary 
evidence"  on  the  record,  it  was  ready 
and  willing  to  provide  evidence  of  its 
duty-drawback  program  at  verificatioiL 
Rajinder  deems  petitioners'  comment 
meaningless  that  eligibility  for  the 
benefit  was  based  on  the  act  of 
exporting  a  finished  product,  not  on  the 
act  of  importing  a  dutiable  product. 
Rajinder  maintains  that,  under  the 
Advanced  License  program,  the 
drawback  benefit  never  accrues  unless 
the  product  is  exported.  If  a  company 
imports  raw  materials  duty-&«e  and 
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then  fails  to  meet  its  export  obligation, 
the  company  would  be  required  to  pay 
the  duty  on  the  imported  material. 
Rajinder  also  states  that,  under  the 
Advanced  License  program,  there  is  a 
direct  link  between  the  imported 
material  and  the  exported  finished 
product  because  duty-free  materials  that 
may  be  imported  are  specified  in  the 
license  and  the  materials  imported  must 
conform  to  the  materials  used  in  the 
finished  export  product.  Rajinder  points 
out  that  the  Department  granted 
adjustments  for  duty  drawback  in 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cart)on 
Steel  Butt-Weld  Pipe  Fittings  From 
India,  60  FR  10545. 10547  (February  27. 
1995).  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Stainless  Steel  Bar  from  India.  59 
FR  66915.  6691»-20  (December  28. 
1994).  although  in  these  cases 
adjustments  were  made  to  constructed 
value  (CV). 

Rajinder  contends  that  the  Advanced 
License  program  is  different  from  cases 
which  generally  relate  to  export- 
restitution  payments.  Rajinder 
maint<»'"«  that  the  Department  affirmed 
that  the  Advanced  License  scheme  is 
equivalent  to  a  duty-drawback  system  in 
Certain  Iron-Metal  Castings  from  India: 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  64687 
(December  6. 1996). 

Department's  Position 

Although  we  allowed  it  for  the 
preliminary  results,  we  have  denied 
Rajinder's  claimed  duty  drawback  for 
these  final  results  of  review.  In  our 
supplemental  questionnaire,  we 
requested  Rajinder  to  provide 
information  demonstrating  that  it  met 
our  two-part  test.  In  using  this  test,  we 
consider  (a)  whether  the  import  duty 
and  rebate  are  directly  linked  to.  and 
dependent  upon,  one  another,  and  (b) 
whether  the  company  claiming  the 
adjustment  can  show  that  there  were 
sufficient  imports  of  the  imported  raw 
materials  to  account  for  the  drawback 
received  on  the  exported  product.  This 
test  has  been  upheld  consistently  by  the 
Court  of  International  Trade  (QT).  See. 
e.g..  Federal-Mogul  Corp.  v.  United 
States.  862  F.  Supp.  384,  409  (OT  1994) 
(Federal-Mogul).  Although  we  have 
recognized  India's  Advanced  License 
program  in  other  cases  involving  Indian 
companies  exporting  merchandise  to  the 
United  States.  Rajinder  responded 
inadequately  to  our  requests  for  further 
information  regarding  this  claimed 
adjustment  because  its  response  did  not 
contain  the  information  we  requested  in 
our  supplemental  questionnaire. 
Rajinder  only  supplied  a  narrative 


description  of  the  Advanced  License 
program  and  a  worksheet  showing  its 
duty-drawback  calculations.  Rajinder 
did  not  supply  a  copy  of  the  Advanced 
License  nor  any  evidence  that  a  duty- 
drawback  transaction  occurred. 
Therefore,  the  record  lacks  any  evidence 
supporting  Rajinder's  claimed  duty 
drawtmck.  Rajinder  only  stated  that  it 
applied  for  the  license  for  duty 
drawback  after  the  period  of  review 
(POR).  Rajinder  argued  that  we 
reviewed  duty  drawback  at  Lloyd's  and. 
therefore,  the  adjustment  should  be 
granted  to  Rajinder.  The  program  we 
reviewed  at  Lloyd's  was  the  Passbook 
system,  while  Rajinder  uses  the 
Advanced  License  program  and. 
therefore,  this  arg\unent  is  not  relevant 

Because  we  have  denied  Rajinder's 
claimed  duty  drawback  on  this  basis,  we 
have  not  addressed  the  other  arguments 
concerning  the  program  which 
petitioners  raised. 

Comment  2 

Petitioners  contend  that  Lloyd's  is  not 
entitled  to  a  duty-drawback  adjustment 
for  its  export  price  sales.  Petitionera 
assert  that  Lloyd's  failed  to  meet  the 
Department's  two-part  test  for  a  duty- 
drawback  adjustment.  Petitioners  argue 
that  the  record  fails  to  demonstrate  diat 
the  payment  of  import  duties  was 
directly  linked  to  and  dependent  upon 
receipt  of  the  export  rebate.  Petitionera 
argue,  in  {>articular,  that  the  payment  of 
duties  on  imported  material  nuist  be  a 
prerequisite  to  receipt  of  the  export 
rebate  in  order  to  qualify  for  a  duty- 
drawback  adjustment  (citing  Huffy  v. 
United  States).  Petitionera  maintain 
that,  under  India's  Passbook  system  (a 
duty-drawlMck  program),  Lloyd's  can 
apply  for  the  export  incentive  even 
though  it  did  not  previously  import  raw 
material  used  in  the  production  of  the 
exported  merchandise.  According  to 
petitionera,  under  the  Passbook  system. 
Lloyd's  fint  exports  products  and  then 
receives  credit  based  on  its  volume  of 
exports.  Petitionera  point  out  that,  in  its 
supplemental  questionnaire  response, 
Lloyd's  states  that  the  credit  received 
may  not  be  limited  to  the  raw  material 
used  in  the  production  of  exported 
merchandise  for  which  it  received 
credit 

Petitionera  assert  that  Lloyd's  was  free 
to  import  any  type  of  hot-rolled  steel 
product  regardless  of  whether  it  was  an 
input  used  in  the  production  of  the 
exported  subject  merchandise. 
Petitionera  refer  to  the  Input-Output  (I- 
O)  Norms,  which  identify  on  a  product- 
specific  basis  the  amount  of  raw 
material  which  may  be  imported 
compared  to  the  amount  of  finished 
product  which  may  be  exported  under 


the  drawback  program.  Petitionera  argue 
that  Lloyds'  response  indicates  that 
these  norms  allow  for  the  importation  of 
steel  material  that  may  not  be  used  to 
produce  the  exported  product 
Petitionera  contend  that  the 
verification  exhibit  and  Lloyds' 
supplemental  questionnaire  response 
demonstrate  that,  ratber  than  operating 
as  a  duty-drawback  system,  the 
Passbook  system  is  an  export-incentive 
program.  Petitionera  state  that  the 
Passbook  program  is  similar  to  that  in 
Sorbitol  From  France,  47  FR  6459,  6460 
(1982),  in  which  the  Department  denied 
a  duty-drawback  adjustment  because 
exporters  of  sorbitol  were  eligible  for  an 
export  payment  whether  or  not  any 
import  duties  were  paid,  and  the  CTT 
upheld  the  Department's  determination 
in  Roquette  Fwres  v.  United  States.  583 
F.  Supp.  599.  602  (1984).  Petitionera 
conclude  that,  as  in  Roquette  Freres, 
there  is  no  evidence  on  the  record  in 
this  case  that  accrual  of  the  benefit  is 
determined  on  the  importation  of  an 
input  product  that  could  be  used  in  the 
production  of  the  exported  merchandise 
bom  which  the  export  benefit  was 
calculated.  Therefore,  petitionera  argue 
that  the  drawback  adjustment  should  be 
denied. 

Lloyd's  responds  that  petitionera' 
arguments  are  baseless.  Lloyd's 
contends  that  it  has  met  both  parts  of 
the  Department's  two-part  test. 
Specifically,  Lloyd's  argues  that  under 
the  Passbook  system  there  is  a  direct 
link  between  the  import  duty  and  the 
rebate  of  duties.  Lloyd's  explains  that 
the  credits  recorded  in  the  Passbook  can 
only  be  given  to  the  exporter  upon 
exportation  of  certain  items  and  the 
credit  can  only  be  used  by  the  e}g>orter 
to  pay  import  duties.  Lloyd's  argues 
that,  if  a  sufficient  amount  of  credits 
exist  in  the  Passbook,  the  Indian 
Customs  Service  does  not  collect  duties. 
Lloyd's  points  out  that  the  credit 
received  is  limited  to  the  payment  of 
customs  duties  by  the  exporter  and  that 
these  credits  are  otherwise  rendered 
useless.  Lloyd's  states  that,  in  the 
instant  case,  it  accrued  benefits  for 
import  duties.  Lloyd's  further  asserts 
that  the  verification  documents  provide 
evidence  that  there  were  sufficient  raw 
materials  on  which  Lloyd's  paid  duty 
and  which  were  used  in  the  production 
and  subsequent  export  of  subject 
merchandise. 

Lloyd's  states  that  the  Passbook 
system  is  an  international-trade 
incentive  because  it  encourages  and 
requires  both  imports  and  exports. 
Lloyd's  states  that  the  PassbcMDk  system 
requires  the  credits  accrued  to  be 
applied  toward  import  duties  and  the 
refund  can  be  used  for  any  purpose. 
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Lloyd's  also  indicates  that  the  Passbook 
system  allows  Indian  companies  to 
select  the  most  advantageous  raw 
materials  without  regard  to  duties, 
which  results  in  a  savings  in  costs  and 
sales  prices. 

Lloyd's  argues  that  petitionera 
incorrectly  characterize  the  Passbook 
program  as  an  expiort-incentive  program 
Lloyd's  explains  that  the  Indian 
government  changed  its  former  system, 
the  International  Price  Reimbursement 
Scheme,  to  its  current  Passbook  system 
because  it  determined  that  the  old 
scheme  did  not  comport  with  the  U.S. 
fair-trade  statute.  Lloyd's  indicates  that, 
under  the  new  program,  eligible  export 
items  and  their  corresponding  import 
items  are  identified. 

Lloyd's  also  rebuts  petitionera'  claim 
that  Lloyd's  l-O  Norms  allow  for  the 
importation  of  steel  products  that  are 
not  used  in  the  production  of  the  final 
exported  merchandise.  Lloyd's 
maintains  that  the  products  identified 
are  steel  products  that  are  both 
authorized  as  qualifying  goods  and 
envisioned  for  use  in  the  production  of 
pipe  and  tube.  Lloyd's  asserts  that  it  met 
the  requirements  that  imports  be 
sufficient  to  cover  the  amount  of  exports 
which  Lloyd's  ai^es  it  demonstrated  at 
verification. 

Lloyd's  contends  that  the  Passbook 
program  can  be  easily  distinguished 
from  the  program  cited  in  Roquette 
Freres.  In  Roquette  Freres.  Lloyd's 
asserts,  the  Department  denied  the 
claimed  drawback  because  the  export 
credits  were  received  regardless  of 
whether  the  recipient  had  imported  raw 
materials.  Lloyd's  maintains  that,  unlike 
the  program  cited  in  Roquette  Freres, 
the  credit  Lloyd's  received  is  dependent 
upon  the  identify  and  quantify  of 
exported  goods.  Lloyd's  further 
contends  that,  under  the  drawback 
program  in  Roquette  Freres,  imports 
were  not  required,  whereas  under  the 
Passbook  program,  receipt  of  benefits 
are  contingent  upon  the  importation  of 
materials. 

Lloyd's  maintains  that  the  Passbook 
program  meets  the  requirements  under 
section  772(c)(lKB)  of  the  statute. 
Lloyd's  states  that  this  provision  of  the 
law  applies  to  both  rebates  and  the  non- 
collection  of  duties.  Lloyd's  argues  that 
there  is  no  requirement  in  the  statute 
that  duties  must  firat  be  paid  and  then 
rebated. 


Department's  Position 

We  disagree  with  petitionera.  Section 
772(c)(1)(B)  of  die  Act  provides  that 
export  price  (or  constructed  export 
price)  shall  be  increased  by  "the  amotmt 
of  any  import  duties  imposed  by  the 
country  of  exportation  which  have  been 


rebated,  or  which  have  not  been 
collected,  by  reason  of  the  exportation 
of  the  subject  merchandise  to  the  United 
States'  (emphasis  added).  As  described 
in  response  to  comment  1  above,  we 
determine  whether  an  adjustment  to 
U.S.  price  for  a  respondent's  claimed 
duty  drawback  is  appropriate  when  the 
respondent  can  demonstrate  that  it 
meets  both  parts  of  our  two-part  test 
There  must  be:  (1)  a  sufficient  link 
between  the  import  duty  and  the  rebate, 
and  (2)  a  sufficient  amount  of  raw 
materials  imported  and  used  in  the 
production  of  the  final  exported 
product.  Petitionera  have  not  challenged 
the  Department's  determination 
regarding  the  second  part  of  the  test, 
that  Lloyd's  has  demonstrated  that  it 
imported  a  sufficient  amount  of  raw 
materials,  or  hot-rolled  (HR)  coils,  used 
in  the  production  of  the  final  exported 
product.  See  Lloyds'  Home-market 
Verification  Report,  at  11  (May  9, 1997). 
As  for  the  firat  part  of  the  test,  which 
petitionera  have  challenged,  the  Indian 
Passbook  System  presents  the  rare 
situation  in  which,  rather  than  being 
rebated  as  is  usually  the  case,  the  import 
duties  were  actually  "not  collected,  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States."  This 
type  of  program  falls  within  the  express 
language  of  section  772(c)(1)(B).  As 
described  below,  Lloyd's  has 
demonstrated  to  our  satisfaction  that  it 
met  both  parts  of  our  two-part  test 

The  Indian  Passbook  system 
constitutes  a  proper  drawback  program. 
At  verification,  we  examined  Lloyd's 
claimed  duty  drawback  and  certain 
aspects  of  the  Indian  law  which  govern 
the  application  of  the  Passbook  system. 
The  system  requires  that  the  input  used 
in  the  production  of  the  final  exported 
product  be  imported  in  order  to  obtain 
the  drawback  benefit.  Under  the 
program,  the  Indian  government  records 
all  imports  and  exports  in  a  "passbook". 
The  government  reduces  the  amount  of 
duties  owed  on  futiu^  imports,  provided 
the  final  exported  merchandise 
incorporates  an  amount  of  the  input 
product  equivalent  to  that  which  was 
previously  imported  and  an  equivalent 
amount  of  duties  were  previously 
suspended.  As  explained  in  our 
verification  report,  "Lloyd's  must  show 
to  the  govenmient  that  the  exported 
product  includes  imported  inputs  in 
order  to  be  credited  the  percentage 
charged  for  the  imported  goods' 
(emphasis  added).  Lloyds'  Verification 
Report  at  12. 

We  disagree  with  petitioners  that 
payment  of  duties  on  the  imported 
material  is  a  prerequisite  to  receipt  of 
benefits.  As  noted,  section  772(c)(1)(B) 
requires  either  that  the  import  duties  be 


rebated  or  that  they  not  be  collected  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States. 
ConsequenUy,  the  Department  has  never 
established  a  strict  prerequisite  that 
import  duties  must  actually  be  paid  and 
subsequently  rebated  in  order  for  there 
to  be  the  necessary  link  justifying  an 
adjustment  to  U.S.  price.  Nor  have  the 
courts  established  such  a  requirement  It 
is  true,  as  petitionera  note,  that  the  OT 
stated  in  Far  East  Machinery  that 
payment  of  import  duties  is  a 
"prerequisite  to  receipt  of  an  export 
rebate"  to  qualify  for  an  adjustment.  699 
F.  Supp.  at  313.  However,  petitionera 
have  taken  the  CIT's  discussion  of  this 
issue  out  of  context  In  Far  East 
Machinery,  as  in  other  cases,  the 
respondent  had  actually  paid  duties     ^ 
upon  importing  the  input  and  had 
received  some  amount  of  rebate  upon 
exporting  the  subject  merchandise.  The 
question  concerned  only  whether  the 
government  drawback  program  at  issue 
established  the  necessary  link  between 
actual  payment  of  the  duties  and  receipt 
of  the  rebate.  See  id.;  see  also  E.I. 
DuPont  de  Nemours  &■  Co.  v.  United 
States,  841  F.  Supp.  1237, 1242-43  (OT 
1993);  Hu^  Corp..  supra.  632  F.  Supp. 
at  53.  The  Department  is  not  aware  of 
any  case  in  which  the  CIT  has  ruled 
upon  a  government  drawback  program, 
such  as  the  Indian  Passbook  system, 
under  which  duties  are  suspended  on 
imported  inputs,  provided  the  company 
subsequentiy  exports  merchandise 
containing  an  equivalent  amount  of  the 
input  as  was  imported,  all  of  which  is 
monitored  by  way  of  a  credit-debit 
system.  Therefore,  these  cases  do  not 
address  the  Department's  present 
determination. 

In  this  case,  the  Indian  government 
has  effectively  suspended  collection  of 
duties  on  imported  steel  contingent 
upon  the  same  company  later  exporting 
pipe  containing  an  equivalent  amount  of 
steel.  The  Department  has  reviewed  this 
tjrpe  of  program  before.  For  instance,  in 
Silicon  Metal  From  Brazil;  Final  Results 
of  Antidumping  Dufy  Administrative 
Review,  62  FR  1970.  1976  Qanuary  7, 
1997),  the  Department  found  that  a 
certain  Brazilian  dufy-drawback 
program  suspended  die  payment  of 
taxes  or  duties  that  ordinarily  would 
have  been  due  upon  importation.  The 
Department  granted  a  duty-drav>rback 
adjustment  to  export  price  purauant  to 
section  771(c)(1)(B)  of  the  Act.  In 
Extruded  Rubber  Thread  From 
Malaysia;  Final  Results  of  Antidumping 
Duty  Administrative  Jleview,  62  FR 
33588.  33598-99  (June  20. 1997).  a  duty 
was  imposed  upon  imported  goods  sold 
in  the  home  market  but  not  collected 
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when  the  subject  merchandise 
incorporating  those  imported  goods  was 
exported.  The  Department  "add(ed]  the 
amount  of  the  uncollected  duty  to  the 
U.S.  price." 

Therefore,  the  issue  in  this  review 
remains  whether  Lloyd's  has  established 
the  necessary  link  between  the 
government's  collection — or.  in  this 
case,  suspension — of  import  duties  and 
the  rebate,  which  in  this  case  is  a  credit. 
The  Department  is  satisfied  that  this 
link  exists. 

Further,  we  disagree  with  petitioners' 
contention  that  the  Passbook  system 
constitutes  an  export-restitution 
program  rather  than  a  duty-drawback 
program.  For  instance,  the  Passbook 
program  differs  from  the  export- 
substitution  program  administered  by 
the  European  Community  in  Sorbitol 
From  France.  There,  the  Department 
denied  the  claimed  drawback  because 
export-restitution  payments  were 
received  by  exporters  regardless  of 
whether  they  used  inputs  that  were 
imported  or  sourced  domestically.  The 
C3T  upheld  this  determination  in 
Roquette  Freres.  supra,  583  F.  Supp.  at 
602-03.  By  contrast,  the  bidian 
Passbook  program  requires  that  the  final 
exported  product  contain  an  equivalent 
amount  of  the  input  as  was  imported.  At 
our  verification  of  Lloyd's,  we  examined 
the  provision  of  the  Indian  law 
requiring  that  a  company  "show  to  the 
government  that  the  exported  product 
includes  imported  inputs."  The  raw 
materials  referred  to  in  this  provision  of 
the  Indian  law  are  the  ".  .  .  imports  of 
the  input  used  in  the  exported  product." 
Lloyds'  Verification  Report  at  11. 

CoaunentS 

Petitioners  argue  that  the  Department 
should  reject  Rajinder's  reported  steel 
costs,  which  petitioners  contend  contain 
numerous  problems  and  deficiencies. 
Petitioners  allege  that  (1)  Rajinder's 
reported  steel  prices  may  not  include 
freight  costs:  (2)  althou^  Rajinder  made 
purchases  from  other  suppliers,  it 
reported  its  steel  prices  only  on  the 
prices  based  from  the  Steel  Authority  of 
India  (SAIL)  and  the  Department  was 
not  able  to  verify  purchases  made  from 
other  suppliers  because  Rajinder  did  not 
provide  invoices  for  other  suppliers;  (3) 
the  cost  of  steel  reported  in  Rajinder's 
1996  annual  report  is  higher  than  the 
rates  listed  on  the  invoices  at 
verification;  (4)  Rajinder  never  provided 
supporting  documentation  for  its 
assumed  scrap  rate  and,  based  on  the 
verification  report,  it  appears  that  the 
Department  never  verified  the  actual 
scrap  rate;  and  (5)  Rajinder  grossly 
overstated  the  scrap  value  of  steel.  For 
these  reasons,  petitioners  urge  the 


Department  to  value  scrap  based  on  the 
ratio  of  the  reported  scrap  price  per 
metric  ton  to  the  average  price  of  steel 
consumed  and  apply  this  ratio  to  the 
price  of  steel  reported  in  the  cost 
response. 

Rajinder  argues  that  its  cost  response 
indicates  that  transportation  costs,  along 
with  other  selling  expenses,  were 
included  in  the  steel  price.  Rajinder  also 
mnintnina  that  the  Department  verified 
its  freight  costs  and  found  no 
discrepancies. 

Witn  respect  to  the  issue  of  Rajinder's 
other  suppliers,  Rajinder  argues  that, 
although  the  verification  report 
indicates  that  "on  rare  occasions" 
Rajinder  purchased  from  other 
suppliers,  it  is  unlikely  that  these  rare 
purchases  were  made  at  prices  higher 
than  those  made  from  SAIL.  Rajinder 
also  points  out  that  not  every  invoice  is 
required  to  be  provided  at  verification. 
Rajinder  iruMntnino  that  the  Department, 
nonetheless,  found  no  discrepancies 
with  R^inder's  reported  steel  costs. 

Rajinder  contends  that  petitionen 
have  used  an  invalid  approach  to 
conclude  that,  on  average,  the  cost  of 
steel  reported  in  Rajinder's  annual 
report  is  higher  than  the  price  it 
reported.  Rajinder  also  argues  that  there 
is  nothing  on  the  record  or  in  the 
verification  report  that  suggests  that 
Rajinder's  scrap  rate  is  unreasonable  or 
should  not  have  been  used.  Rajinder 
states  that  the  scrap  value  was  verified 
and,  therefore,  should  be  accepted  fat 
the  final  results  of  review. 

Department's  Position 

We  agree  with  petitioners  that  freight 
costs  are  not  included  in  the  cost  of 
steel,  and  we  have  added  freight  costs 
to  Rajinder's  reported  steel  costs  for 
these  final  results  of  review.  Although 
Rajinder  reported  the  correct  amount  for 
steel  costs,  it  neglected  to  include  the 
amounts  for  freight  which  are  clearly 
indicated  on  its  invoices.  Therefore,  we 
have  adjusted  Rajinder's  reported  steel 
prices  fbr  freight  costs.  See  Section  B 
response,  October  7, 1996,  page  B-7: 
Section  D  Supplemental  Questionnaire 
response.  March  18,  1997,  page  8;  and 
verification  exhibit  22. 

Concerning  Rajinder's  reported  steel 
prices,  we  have  accepted  them  for  these 
final  results  of  review.  See  Memo  to  the 
File,  August  29, 1997. 

Petitioners  are  incorrect  that  the  cost 
of  steel  reported  in  Rajinder's  1996 
Annual  report  is  higher  than  the  rates 
listed  on  the  invoices  at  verification. 
Petitioners  compared  the  average  cost  of 
steel  consumed  for  year-end  1996  to 
individual  steel  invoice  prices. 
Petitioners  determined  an  average  cost 
of  steel  consumed  by  dividing  the  total 


value,  in  rupees,  of  iron  and  steel 
consiuned  by  the  total  quantity  of  iron 
and  steel  consumed.  This  equation 
contains  general  values  that  are 
comprised  of  both  steel  and  iron. 
However,  iron  is  not  a  material  used  in 
the  production  of  merchandise  covered 
by  the  scope  of  this  order.  Ftirther.  the 
steel  inputs  in  the  numerator  are  not 
limited  to  the  production  of  subject 
merchandise.  Therefore,  petitioners 
have  incorrectly  made  a  comparison 
between  a  broad  spectrum  of 
merchandise  reported  in  Rajinder's 
financial  statements  and  the  individual 
steel  invoice  prices  that  are  materials 
Rajinder  used  to  produce  merchandise 
subject  to  this  review. 

Petitionen'  argument  that  the  scrap 
value  is  too  high,  as  well  as  petitionen' 
suggested  alternative  method  for 
calculating  the  scrap  value,  are  equally 
misplaced.  Petitionen  determined  that 
the  scrap  value  was  too  high  by  dividing 
a  scrap  resale  value  by  the  invoice  value 
of  a  single  transaction.  This  method  is 
incorrect  because  the  numerator  is 
based  on  both  subject  and  non-subject 
mert:handise.  whereas  the  denominator 
reflects  subject  merchandise  only. 
However,  scr^  value  can  be  easily  and 
correctly  derivisd  by  dividing  the 
quantity  of  merchandise  (i.e.,  iron  and 
steel)  by  the  value  of  sucb  merchandise 
(j.e.,  iron  and  steel).  Based  on  this 
method,  the  scrap  value  fbr  either 
category  of  merchandise  in  the  financial 
statement  (i.e..  material  consimied  or 
ending  inventory)  provides  reasonable 
values  upon  which  we  can  rely. 
Moreover,  we  verified  these  amooats 
and  found  no  discrepancies.  Therefore, 
there  is  no  reason  to  suspect  the 
reported  scrap  rate. 

Comment  4 

Petitionen  argue  that  the  Department 
should  reject  Rajinder's  reported  zinc 
costs.  Petitionen  argue  that  the  rinc 
price  and  zinc  scrap  value  Rajinder 
reported  in  its  questionnaire  response 
were  underatated  and  oventated. 
respectively,  compared  with  the  zinc 
price  and  zinc  scrap  value  Rajinder 
reported  in  its  annual  report.  Petitionen 
contend  that,  for  the  final  results  of 
review,  the  Department  should  make  the 
necessary  changes  to  the  reported  zinc 
price  and  zinc  scrap  value. 

Rajinder  states  that,  with  respect  to 
zinc  costs,  there  is  no  reason  to  suspect 
that  Rajinder  overvalued  its  scrap 
adjustment.  Rajinder  states  that  virtually 
all  cost  data  were  verified  and  the 
Department  found  no  discrepancies 
with  the  zinc  cost  data.  Rajinder  further 
mnintnin*  that  the  difference  between 
amounts  reported  by  Rajinder  and  the 
average  cost  for  zinc  that  the 


Department  and  the  petitioners 
calculated  can  be  attributed  to  the 
adjustments  for  excise  and  sales  tax,  as 
noted  in  the  Department's  verification 
report. 

Department's  Position 

We  disagree  with  petitionen. 
Reference  to  the  amounts  in  the 
financial  statement  is  not  necessary  here 
because  we  verified  the  reported 
amounts  and  are  satisfied  that  use  of 
these  amounts  is  appropriate. 

Rajinder  also  confuses  the  issue  by 
arguing  that  the  difference  between  the 
amount  of  zinc  it  reported  and  the 
average  cost  of  zinc  that  the  Department 
and  peiitionera  calculated  can  be 
explained  by  an  adjustment  for  excise 
and  sales  tax.  As  we  stated  in  the 
verification  report,  excise  and  sales  tax 
account  for  the  difference  between  the 
cost  per  metric  ton,  reported  in  Indian 
rupees,  and  the  average  cost  per  metric 
ton  of  zinc  purchased  during  the  period 
of  review  (POR),  also  reported  in  Indian 
rupees.  The  comparison  of  these  zinc 
costs  to  which  Rajinder  referred  in  its 
reply  brief  is  different  from  the 
comparison  of  zinc  costs  that  petitionen 
made,  which  focused  on  the  figures 
reported  for  zinc  price,  zinc  scrap  value, 
and  zinc  consiuned. 

In  conclusion,  we  are  satisfied  that 
the  reported  amounts  were  verified  and 
accurately  reflect  Rajinder's  costs.  For 
the  final  results,  we  have  accepted 
Rajinder's  reported  zinc  price  and  scrap 
value. 

Comment  5 

Petitionen  argue  that  the  Department 
should  reject  Rajinder's  reported 
variable,  labor,  and  fixed  overhead 
costs.  Petitionen  also  contend  that  the 
Department  should  disregard  Rajinder's 
response  and  apply  adverse  facts 
available  because  Rajinder  refiised  to 
comply  with  the  Department's  request 
to  provide  labor  and  overhead  costs  on 
a  product-specific  basis.  Petitionen 
point  out  that  Rajinder  stated  in  its 
supplemental  questionnaire  response 
that  it  could  not  provide  the  requested 
product-specific  information  because  it 
does  not  maintain  costs  in  the  manner 
requested  by  the  Department. 
Petitionen  assert  that,  because  Rajinder 
did  not  provide  the  requested 
information,  costs  for  products  with 
difiierent  physical  characteristics  were 
not  differentiated.  Petitionen  further 
state  that  labor  and  overhead  costs  will 
be  affected  because  pipes  with  different 
sizes  and  finish  have  different 
processing  times  and  the  number  of 
pieces  to  handle  will  also  be  diffierent 
Petitionen  also  maintain  that 
galvanized  pipe  will  have  higher  labor 


and  overhead  costs  than  black  pipe  as 
a  result  of  the  pipe  undergoing  an 
additional  galvanizing  process. 

Petitioners  argue  that  respondents  are 
often  required  to  provide  information  in 
an  antidumping  proceeding  that  is 
different  fix)m  the  mannerin  which  they 
maintain  their  records  in  the  ordinary 
couree  of  business.  Petitioners  also  state 
that,  because  Rajinder  requested  this 
review,  it  should  be  held  to  the  standard 
of  providing  information  that  conforms 
to  the  maimer  in  which  the  Department 
calculates  dumping  margins.  Petitionen 
maintain  that,  without  the  product- 
specific  labor,  variable,  and  overhead 
costs,  the  Department  cannot  perform 
accurate  cost-of-production  (COP)  and 
CV  analyses  ai^d  difference-in- 
merchandise  (difiner)  adjustments. 

Petitionen  contend  that,  with  respect 
to  steel  prices,  steel  scrap  prices,  zinc 
values,  and  zinc  scrap  values,  the 
Department  was  unable  to  reconcile 
with  Rajinder's  financial  statements 
information  that  was  collected  at 
verification.  Petitionen  argue  that  this 
provides  additional  grounds,  in  addition 
to  Rajinder's  refusal  to  provide  labor, 
variable,  and  overhead  cost  information 
on  a  product-specific  basis,  for 
disregarding  Rajinder's  response  and 
applying  advene  facts  available. 

Rajinder  states  that  it  did  not  refuse 
to  comply  with  the  Department's 
request  to  report  its  labor,  variable,  and 
fixed  overhead  costs  on  a  product- 
specific  basis.  Rather,  Rajinder  states,  it 
did  not  have  the  necessary  data  in  its 
cost  system.  Rajinder  states  that  the 
verification  report  further  supports  its 
inability  to  provide  the  information  as 
requested  by  the  Department.  For 
instance,  Rajinder  states  that  the 
verification  report  notes  that  labor  and 
overhead  costs  were  reported  for  one 
type  of  pipe;  it  also  notes  that  Rajinder 
allocated  costs  on  a  mill-specific  basis 
which  Rajinder  believes  is  more 
reasonable  than  if  it  had  allocated  the 
costs  over  all  production  fitim  the 
various  mills.  Further,  Rajinder 
contends  that  petitionen  erroneously 
suggest  that  black  pipe  was  used  in~ 
Rajinder's  calculations  because 
galvanized  pipe  will  have  higher  labor 
and  overhead  costs.  Rajinder  maintains 
that  its  labor  and  overhead  costs  were 
calctilated  for  galvanized  pipe  only. 

Rajinder  maintains  that  it  cooperated 
fully  in  this  review,  that  it  provided 
information  based  on  its  available 
records,  and  that  the  Department  should 
accept  its  response.  Rajinder  concludes 
that  it  makes  no  sense  for  the 
Department  to  verily  Rajinder's  costs, 
find  no  discrepancies,  use  the 
information  for  the  preliminary  results 
of  review,  and  then  disregard  the  entire 


response  because  petitionen  fsel  these 
costs  should  have  been  calculated 
differently. 

Department's  Position 

We  have  determined  that  Rajinder's 
allocation  of  its  reported  labor  and 
overhead  costs  (variable  and  fixed)  was 
reasonable.  The  Department  generally 
prefen  that  respondents  report  costs  on 
a  product-specific  basis.  However,  in 
accordance  with  section  773(0(l)(A)  of 
the  Act,  our  practice  is  to  adhere  to  an 
individual  firm's  recording  of  costs, 
provided  we  are  satisfied  that  such  costs 
reasonably  reflect  the  costs  of  producing 
the  subject  merchandise  and  are  in 
accordance  with  the  generally  accepted 
accounting  principles  (GAAP)  of  the 
firm's  home  country.  See,  e.g..  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Japan,  61  FR  38139. 
38154  (July  23. 1996). 

Rajinder  provided  its  labor  and 
overhead  costs  on  a  mill -specific  basis. 
Rajinder  used  this  methodology  to 
record  and  allocate  these  costs  in  the 
company's  ordinary  coune  of  business 
during  the  POR.  See  Rajinder's 
Supplemental  Cost  Response  at  12,  26 
(Mareh  18,  1997).  As  we  noted  in  the 
verification  report.  Rajinder  produces 
merchandise  at  several  mills.  Black  and 
galvanized  pipe,  merchandise  subject  to 
this  review,  were  produced  at  two  of 
these  mills.  Moreover,  as  stated  in  the 
verification  report,  black  and  galvanized 
pipe  were  also  produced  at  separate 
mills.  See  Rajinder's  Cost  Verification 
Report,  at  7  (May  9,  1997).  The  three 
home-market  models  of  pipe  that 
proved  to  be  the  most  comparable 
matches  to  the  models  sold  in  the 
United  States  were  all  galvanized  pipe. 
Each  of  these  models  passed  the  sales- 
below-cost  test  and  were  within  the 
Department's  twenty-percent  difrner 
threshold.  The  record  demonstrates  that 
all  of  these  comparable  models  were 
produced  at  the  same  mill.  See 
Rajinder's  Cost  Questionnaire  Response 
at  5  (January  22, 1997);  Rajinder's 
Section  B  Questionnaire  Response, 
Exhibit  B-1  and  B-2  (October  7, 1996); 
and  Rajinder's  Cost  Verification  Report 
at  7.  In  addition,  all  of  the  pipe  exported 
to  the  United  States  was  produced  in 
the  same  mill.  See  id.  Therefore, 
because  we  matched  galvanized  pipe 
sold  in  the  United  States  to  galvanized 
pipe  of  comparable  size  sold  in  the 
home  market  and  because  black  pipe 
was  not  produced  at  the  same  mill  at 
which  the  comparable  models  were 
produced,  our  calculations  do  not  rely 
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on  any  averaging  of  costs  for  galvanized 
and  black  pipe. 

Therefore,  we  have  accepted 
Rajinder's  allocation  of  its  reported 
labor  and  overhead  costs.  We  are 
satisfied  that  Rajinder's  allocation 
methodology  reasonably  reflects  its 
costs  of  producing  the  subject 
merchandise  and  it  is  in  accordance 
with  Indian  GAAP. 

Comment  6 

Petitidners  aigue  that  the  Department 
foiled  to  include  any  sales  from 
Rajinder's  affiliate.  Rajinder  Steels  Ltd. 
(RSL).  in  the  preliminary  margin 
calculations.  Petitioners  maintain  that, 
for  the  final  results  of  review,  the 
Department  should  include  RSL's  sales 
in  the  price  comparison  because  RSL 
manufactured  and  sold  subject 
merchandise  during  the  POR  and  RSL's 
reported  sales  transactions  had  control 
numbers  that  matched  Rajinder's 
reported  U.S.  sales. 

Rajinder  responds  that  the 
Department  properly  excluded  RSL's 
sales  transactions  from  the  margin 
calculation.  Rajinder  contends  that  only 
Rajinder  sold  subject  merchandise  to  the 
United  States.  Rajinder  also  argues  that 
its  sales  in  the  United  States  were 
comparable  in  size  to  home-market 
sales.  Rajinder  maintains  that  the 
Department  is  not  required  to  use  RSL's 
sales  in  the  price  comparisons  or  cost 
test  because,  as  verified,  the  facilities  of 
Rajinder  and  RSL  are  separate.  Further. 
Rajinder  states  that  there  is  no 
indication  of  price  manipulation. 

Department's  Position 

For  purposes  of  the  final  results,  we 
have  treated  RPL  and  RSL  as  a  single 
entity,  as  described  below. 

As  a  precondition  to  "collapsing"  two 
companies  in  an  antidumping  analysis, 
the  Department  must  determine  that  the 
parties  are  "affiliated"  within  the 
meaning  of  section  771(33)  of  the  Act. 
Section  771(33)  provides  several  bases 
for  finding  affiliation.  Subsection  (F)  of 
section  771(33)  is  applicable  here.  It 
provides  that  the  definition  of 
"affiliated  persons"  includes  "(tlwo  or 
more  persons  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with,  any  person." 
Section  771(33)  further  explains  that 
control  exists  when  one  person  is 
"legally  or  operationally  in  a  position  to 
exercise  restraint  or  direction  over 
another  person." 

The  Department's  final  regulations 
implementing  the  URAA  elaborate  upon 
the  meaning  of  "control"  under  section 
771(33).  See  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296.  27380  (May  19, 1997) 


(§  351.102(b))  (Final  Regulations);  see 
also  Statement  of  Administrative  Action 
(SAA),  H.R.  Doc.  103-316,  at  838  (1994). 
The  final  regulations  are  not  directly 
applicable  to  this  review  because  the 
review  was  initiated  prior  to  the  date 
the  regulations  took  effect.  However, 
these  new  regulations  do  provide  a 
concise  and  accurate  statement  of  the 
Department's  practice  and  the  type  of 
evidentiary  criteria  the  Department  has 
determined  are  relevant  to  a  collapsing 
determination. 

Section  351.102(b)  of  the  Final 
Regulations  provides  that,  in 
determining  whether  control  exists  for 
the  purpose  of  finding  affiliation,  the 
Department  will  consider,  among  other 
things,  corporate  or  family  groupings, 
franchise  or  joint-venture  agreements, 
debt  financing,  and  close  supplier 
relationships.  See  also  SAA  at  838. 
Rajinder  refers  to  RPL  and  RSL  as 
"affiliated"  but  also  claims  that  they  are 
"independent"  companies,  with  their 
operational  responsibilities  managed  by 
different  sets  of  people.  Rajinder  argues 
that  this  is  because  the  two  companies 
have  separate  shareholders  and  separate 
operations — including  accounts. 
commercial,  manufactiuing,  and  sales 
activities.  As  explained  below,  however, 
we  find  that  these  are  immaterial 
differences  and  that  RPL  and  RSL  are 
affiliated  on  the  basis  of  control. 

The  record  demonstrates  that  RPL  and 
RSL  are  "manufacturing  units"  within 
the  "Rajinder  Group."  See  Rajinder's 
Supplemental  Section  A  Response.  Nov. 
13.  1996.  at  2-6  &  Appendix  1  (Section 
A  Supplemental);  Rajinder's  Section  A 
Response,  Aug.  20, 1996,  at  10  (Section 
A  Response).  The  two  companies  share 
four  members  of  their  boards  of 
directors  out  of  a  total  of  seven  board 
members  for  RPL  and  nine  for  RSL.  RPL 
and  RSL  also  share  the  same  top-level 
management.  Respondent  also 
identified  numerous  other  management 
and  operational  functions  performed 
jointly  on  behalf  of  the  entire  Rajinder 
Group.  Therefore,  we  determine  that 
RPL  and  RSL,  and  the  Rajinder  Group 
as  a  whole,  constitute  a  single 
"corporate  grouping,"  as  contemplated 
in  our  final  regulations  and  the  SAA, 
which  is  under  the  common  control, 
directly  or  indirectly,  of  the  same 
person  or  persons,  who  are  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  entire 
Rajinder  Group.  Furthermore,  we  find 
that  this  "relationship  has  the  potential 
to  impact  decisions  concerning  the 
production,  pricing,  or  cost  of  the 
subject  merchandise  of  foreign  like 
product."  Final  Regulations.  62  FR  at 
27380  (§  351.102(b)).  On  this  basis,  we 
determine  that  RPL  and  RSL  are 


affiliated  pursuant  to  section  771(33)(F) 
of  the  Act. 

Section  351.401(f)(1)  of  the  final 
regulations  provides  that,  consistent 
with  the  Department's  practice,  the 
Department  will  collapse  two  or  more 
affiliated  producers  (1)  which  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities  and  (2)  the 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 
See  Final  Regulations.  62  FR  at  27410 
(§  351.401(f)).  Regarding  the  first 
requirement,  Rajinder  acknowledges 
that,  like  RPL.  RSL  produces  and  sells 
subject  merchandise  in  the  home 
market.  Section  A  Supplemental  at  2 
and  6.  According  to  Rajinder.  this 
merchandise  is  "similar"  to  that 
exported  by  RPL  to  the  U  Ited  States. 
On  this  basis,  we  determine  that  RPL 
and  RSL  have  production  facilities  for 
similar  or  identical  products  that  would 
not  require  substantial  retooling  of 
either  facility  in  order  to  restructure 
manufacturing  priorities. 

Regarding  the  second  requirement, 
whether  "there  is  a  significant  potential 
for  the  manipulation  of  price  or 
production."  section  351.401(f)  explains 
that  the  factors  the  Department  may 
consider  include  (1)  the  level  of 
common  ownership;  (2)  whether 
managerial  employees  or  board 
members  of  one  of  the  affiliated 
producers  sit  on  the  board  of  directors 
of  the  other  affiliated  person;  and  (3) 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  the  affiliated 
producers.  See  also  FAG  Kugelfischerv. 
United  States.  932  F.  Supp.  315  (GIT 
1996);  Certain  Fresh  Cut  Flowers  From 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
42833,  42853  (August  19, 1996).  Not  all 
of  these  criteria  must  be  met  in  a 
particular  case;  the  requirement  is  that 
the  Department  determine  that  the 
affiliated  companies  are  sufficiently 
related  to  create  the  potential  of  price  or 
production  manipulation.  See.  e.g.. 
Final  Regulations.  62  FR  at  27346 
(preamble):  Flowers  From  Colombia,  61 
FR  at  42853. 

We  note  that  when  affiliation  is  based 
upon  control,  as  in  the  present  review, 
there  may  be  substantial!  overlap 
between  the  evidence  relied  upon  to 
determine  affiliation  and  that  relied 
upon  to  determine  whether  there  is  a 
significant  potential  for  the 
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manipulation  of  price  or  production. 
The  decision  of  whether  to  collapse  is 
normally  dependent  to  one  extent  or 
another  upon  the  potential  of  one  or 
more  persons  or  a  part  of  a  company  to 
contrql  another.  As  we  have  often 
stated,  in  collapsing,  we  look  at  the 
"level  of  Inter-relatedness  between 
parties"  or  the  "type  and^egree"  of  the 
parties"  relationship  or  affiliation.  See, 
e.g.,  Sulfanilic  Acid  from  the  PRC:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  ER  53,711, 
53,712  (1996)  (citing  Nihon  Cement  y. 
United  States.  17  CTT  400,  426  (1993)); 
Final  Results  of  Antidimiping  Duty 
Administrative  Review;  Iron 
Construction  Castings  From  Canada,  59 
FR  25,603,  25.603-04  (1994);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifiiction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  bom  the  Federal  Republic  of 
Germany,  54  FR  18,992, 19,089  (1989). 

We  determine  that  this  requirement  is 
met  as  well.  For  the  most  part,  we  have 
based  this  determination  upon  the  same 
evidence  upon  which  we  relied  to 
determine  that  the  two  companies  are 
affiliated.  We  consider  the  evidence 
regarding  control  and  the  overlap 
between  the  two  companies'  boards  of 
directors  and  management  sufficient  to 
warrant  concluding  that  RPL  and  RSL 
pose  a  significant  potential  for  the 
manipulation  of  price  or  production.  As 
detailed  above,  the  boards  of  directors  of 
the  two  companies  broadly  overlap. 
Moreover,  three  of  the  four  overlapping 
directors  also  jointly  manage  the  two 
affiliated  companies.  Along  with  the 
other  evidence  of  control  in  the  record, 
this  evidence  supports  a  finding  that  the 
two  companies  essentially  function  or 
have  a  significant  potential  to  function 
as  a  single  entity.  There  is  also 
proprietary  information  on  the  record  of 
common  ownership  and  inter-company 
transactions  within  the  Rajinder  Group. 
This  evidence  is  not  complete,  however, 
and  we  have  not  relied  upon  it  in 
reaching  our  determination. 

Based  upon  our  analysis  of  the 
evidence  on  the  record,  we  determine 
that  RPL  and  RSL  are  affiliated  pursuant 
to  section  771(33)(F)  of  the  Act:  the  two 
companies  have  production  facilities  for 
similar  or  identical  products  that  would 
not  require  substantial  retooling  of 
either  facility  in  order  to  restructure 
manufactiuing  priorities:  and,  because 
of  the  extent  of  common  control 
between  the  two  companies,  RPL  and 
RSL  poae  a  significant  potential  for 
manipulation  of  price  or  production. 
Therefore,  we  have  collapsed  and 
treated  RPL  and  RSL  as  a  single  entity 
for  purposes  of  calculating  the 


appropriate  dumping  margin  in  these 
final  results  of  review. 

Comment  7 

Petitioners  requested  that  the 
Department  conduct  sales  and  cost 
verifications  of  the  responses  submitted 
by  Lloyd's  and  Rajinder.  Petitioners 
contend  that  the  Department's  failure  to 
verify  Lloyds'  cost  response  and 
Rajinder's  sales  response  is  contrary  to 
law.  Petitioners  state  that,  while  the 
Department  enjoys  "a  degree  of  latitude 
in  implementing  its  verification 
procedures,"  these  procedures  must  be 
reasonable. 

Petitioners  state  that,  given  the  large 
number  of  inaccuracies  in  Lloyds'  sales 
response  presented  to  the  Department 
officials  at  the  outset  of  verification  and 
the  fact  that  Lloyd's  is  a  first-time 
participant,  it  is  plausible  that  Lloyds' 
cost  response  also  contains  numerous 
deficiencies.  Petitioners  assert  that 
Lloyd's  did  not  provide  corrections  to 
its  cost  response  knowing  that  its  cost 
response  would  not  be  verified. 
Petitioners  conclude  that  the 
Department  should  either  verify  Lloyds' 
cost  response  prior  to  the  final  results  of 
-  review  or  apply  facts  available. 

As  for  Ra)inaer,  petitioners  argue  that 
the  company's  failure  to  provide 
supporting  documentation  of  price 
adjustments,  its  failure  to  allocate  costs 
on  a  product-specific  basis,  and 
inaccuracies  found  at  verification 
should  have  compelled  the  Department 
to  conduct  a  more  complete  verification 
and  are  groimds  to  base  the  final  results 
on  adverse  facts  available. 

Lloyd's  states  that  the  Department 
conducted  a  thorough  five-day 
verification  of  Lloyds'  response  and 
there  was  no  reason  to  suspect  or  find 
inadequate  the  verified  information. 
Lloyd's  argues  that  the  Department's 
verification  report  is  filled  with 
conclusions  of  "no  discrepancies".     . 
Lloyd's  also  asserts  that  it  is 
unreasonable  to  throw  out  Lloyds'  cost 
response  because  it  presented  minor 
corrections  of  its  sales  response  at  the 
outset  of  verification. 

Lloyd's  responds  that  the  law  does 
not  require  the  Department  to  verify 
every  aspect  of  a  response.  Lloyd's 
maintiiin*  that  the  Department  has  the 
discretion  to  determine  which  items  it 
wishes  to  examine  at  verification. 
Further,  Lloyd's  asserts  that  it  is 
common  practice  for  a  respondent  to 
present  corrections  to  its  response  that 
were  discovered  during  the  preparation 
for  verification.  Lloyd's  also  asserts  that 
the  corrections  presented  at  verification 
were  minor  and  did  not  vmdermine  the 
reliabilify  of  Lloyd's  response.  Lloyd's 
adds  that,  as  far  as  it  knew,  the 


Department  intended  to  conduct  a  cost 
verification  since  the  v«ification 
outline  contained  procedures  for  a  cost 
verification.  Lloyd's  further  states  that 
its  cost  information  was  accessible  for 
examination  during  the  verification. 

Rajinder  respon(&  that  no  verification 
is  required  in  a  new  shipper  review. 
Rajinder  also  states  that  me 
Department's  decision  to  conduct  only  a 
cost  verification  of  Rajinder's  response 
is  not  contrary  to  law  because  no 
verification  was  required.  Rajinder  also 
argues  that,  because  there  were  no 
discrepancies  found  vrith  the  verified 
data,  there  is  no  reason  to  assume  that 
discrepancies  would  be  found  with  non- 
verified  data. 

Department's  Position 

We  have  conducted  this  new  shippers 
review  in  accordance  with  section 
751(a)(2)  of  the  Act  and  our  regulations. 
Although  a  verification  was  not  required 
by  statute,  the  Department  decided  to 
voify  the  accuracy  of  both  parties' 
submissions. 

The  courts  have  long  agreed  that 
verification  is  a  selective  procedure  and 
the  Department's  abilify  to  verify 
complete  responses  is  constrained  by 
limitations  on  time  and  resources.  See, 
e.g.,  Bomont  Indus,  v.  United  States,  733 
F.  Supp.  1507,  1508  (CTT  1990).  As  in 
this  case,  it  is  not  always  practicable  for 
the  Department  to  conduct  both  sales 
and  cost  verifications  of  every  company 
during  every  review.  The  Department 
has  considerable  latitude  in  picking  and 
choosing  which  items  it  will  examine  in 
detail.  See  Monsanto  Co.  v.  United 
States,  698  F.  Supp.  275,  281  (CTT  1988) 
(citing  Hercules,  Inc.  v.  United  States, 
673  F.  Supp.  454,  469  (CTT  1987)).  It  is 
enough  for  the  Department  "to  receive 
and  verify  sufficient  information  to 
reasonably  and  properly  make  its 
determination."  Hercules,  673  F.  Supp. 
at  471;  see  also  Certain  Internal- 
Combustion  Industrial  Forklift  Trucks 
From  Japan:  Final  Results  of  ^, 

Antidumping  Duty  Administrative 
Review,  62  FR  5992, 5602  (February  6, 
1997). 

Therefore,  contrary  to  petitioners' 
assertions,  the  fact  that  the  Department 
could  not  devote  the  resources 
necessary  to  verify  Rajinder  and  Lloyds' 
entire  responses  does  not,  standing 
alone,  call  those  responses  into 
question.  Moreover,  to  the  extent  we 
found  problems  with  those  portions  of 
the  responses  that  we  did  verify,  these 
problems  were  relatively  minor  and  did 
not  seriously  call  the  responses  into 
question,  neither  with  respect  to  the 
portions  we  did  verify  nor  those  which 
we  did  not  See  ForkUft  Trucks  From 
Japan,  62  FR  at  5602.  For  these  reasons. 
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we  have  continued  to  rely  upon  Ixjth 
respondents'  complete  responses, 
except  where  indicated. 

Comment  8 

Rajinder  contends  that,  for  the  final 
results  of  review,  the  Department 
should  make  a  level-of-trade  adjustment 
for  the  Channel  One  sales  that  were 
compared  to  U.S.  sales  because  a  pattern 
of  price  differences  exists  at  the 
difiisrent  levels  of  trade.  Rajinder  also 
contends  that  the  Department  should 
use  the  weighted-average  price 
differences  provided  in  Rajinder's 
questionnaire  response.  Rajinder  states 
that  the  Department's  inability  to 
determine  a  pattern  of  consistent  price 
differences  should  not  work  to  the 
disadvantage  of  respondents, 
particularly  since  the  information  has 
already  been  provided  on  the  record. 
Further,  Rajinder  maintains  that,  until 
the  Department  formulates  a  satisfactory 
methodology  of  determining  consistent 
price  differences,  the  pricing  differences 
presented  by  a  respondent  should  t)e 
valid  indicators  that  such  differences 
exist  at  the  different  levels  of  trade  and 
shoidd  be  used  by  the  Department  as  the 
pricing  differences  between  the  different 
levels  of  trade. 

Petitioners  respond  that  the 
Department  should  not  grant  a  level-of- 
trade  adjustment.  Petitioners  claim  that 
Rajinder  has  not  demonstrated  that  a 
pattern  of  different  price  levels  exists. 
Petitioners  assert  that  Rajinder's 
calculation  of  the  price  differential  is 
flawed  and  that  the  statute  requires 
more  than  the  comparison  of  two 
average  prices.  According  to  petitioners, 
the  statute  requires  that  prices  be 
reviewed  on  a  product-specific  basis. 
Petitioners  also  argue  that  the  difference 
in  prices  must  be  measured  against  net 
prices,  exclusive  of  all  statutory 
adjustments,  in  order  to  ensure  no 
double  counting  occurs.  Citing  Certain 
Carbon  Steel  Pipe  and  Tube  From 
Turiwy,  61  FR  69,067  (December  31, 
1996),  petitioners  maintain  that  the 
Department  has  applied  these  minimum 
standards  in  other  cases. 

Department's  Position 

Rajinder  reported  two  channels  of 
distribution  in  the  home  market:  (1) 
Sales  to  government  agencies,  original 
equipment  manufacturers,  and  end- 
users  (Channel  One);  and  (2)  sales  to 
local  distributors  and  trading  companies 
(Channel  Two).  In  our  preliminary 
residts,  we  determined,  based  on  an 
analysis  of  the  selling  functions 
performed  and  the  point  in  the  chain  of 
distribution  where  the  sale  takes  place, 
that  these  two  channels  constituted  two 


different  levels  of  trade  in  the  home 
market. 

With  respect  to  the  U.S.  maricet, 
Rajinder  reported  that  all  sales  were 
made  through  one  channel  of 
distribution,  a  local  distributor.  For  our 
preliminary  results,  we  determined  that 
the  CEP  sales  constituted  a  single  level 
of  trade.  Further,  we  found  that, 
although  there  were  differences  in  terms 
of  selling  activities  performed  in 
Channel  Two  in  the  home  market  and 
the  CEP  sales  in  the  United  States,  these 
differences  in  selling  functions  were  not 
alone  sufficient  to  establish  a  difference 
in  the  level  of  trade.  We  did  find  that 
a  difference  in  the  level  of  trade  existed 
between  Rajinder's  CEP  sales  and 
Channel  One  sales  in  the  home  market. 
For  certain  CEP  sales  where  we  found 
that  sales  of  identical  matches  took 
place  only  at  the  Chaimel  One  level  of 
trade,  we  matched  these  sales  to  sales  at 
the  Channel  One  level  of  trade. 
However,  because  we  were  unable  to 
determine  the  extent  of  any  pattern  of 
consistent  price  differences  between  the 
two  home-market  channels  of 
distribution,  we  did  not  make  a  level-of- 
trade  adjustment.  We  did,  however, 
apply  a  CEP-offset  adjustment  in  the 
preliminary  results. 

As  we  stated  in  the  preliminary 
results,  we  continued  to  examine  the 
issue  of  level  of  trade  in  this  review. 
After  a  more  in-depth  analysis,  we 
confirm  our  preliminary  findings  that 
there  are  two  different  levels  of  trade  in 
the  home  market  and  that  sales  to 
Channel  Two  are  made  at  the  same  level 
as  the  sales  to  the  United  States.  Since 
some  products  did  not  have  a  match  at 
the  same  level  of  trade,  we  reexamined 
the  issue  of  whether  we  should  have 
granted  Rajinder  a  level-of-trade 
adjustment 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  If  we  find  a  pattern  of  consistent 
price  differences,  we  use  the  average 
difference  in  net  prices  to  adjust  normal 
value  when  normal  value  is  based  on  a 
level  of  trade  different  from  that  of  the 
export  sale.  If  there  is  no  pattern  of 


consistent  price  differences,  the 
difference  in  levels  of  trade  does  not 
have  a  price  effect  and,  therefore,  no^ 
adjustment  is  necessary.  See 
Preliminary  Results  of  Antidumping 
Administrative  Review:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  &t)m 
France.  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden  and  the  United 
Kingdom,  62  FR  31566  (June  10, 1997). 

In  its  October  7, 1996.  submission 
Rajinder  presented  its  calculations  of  a 
level-of-trade  adjustment.  However, 
Rajinder  provided  no  evidence  that  the 
prices  it  used  for  its  analysis  were  net 
prices  or  that  the  calculations  were  done 
on  a  model-specific  basis. 

Therefore,  we  determined  whether 
there  was  a  pattern  of  consistent  price 
differences  between  the  different  levels 
of  trade  in  the  home  market.  We  made 
this  determination  by  comparing,  for 
each  model  sold  at  both  levels,  the 
average  net  price  of  sales  made  in  the 
ordinary  course  of  trade  at  the  two 
levels  of  trade.  If  the  average  prices  were 
higher  at  one  of  the  levels  of  trade  for 
a  preponderance  of  the  models,  we 
considered  this  to  demonstrate  a  pattern 
of  consistent  price  differences.  We  also 
considered  whether  the  average  prices 
were  higher  at  one  of  the  levels  of  trade 
for  a  preponderance  of  sales,  based  on 
the  quantities  of  each  model  sold,  in 
making  this  determination.  For 
Rajinder,  we  found  a  pattern  of 
consistent  price  differences.  We  applied 
the  average  percentage  difference  to  the 
adjusted  normal  value  as  the  level-of- 
trade  adjustment.  See  Final  Results  of 
Antidumping  Administrative  Review: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Singapore,  and  the  United 
Kingdom,  62  FR  2081,  2105  (January  15. 
1997). 

Comment  9 

Rajinder  argues  that,  if  the 
Department  uses  a  CEP-offiset 
adjustment  for  the  final  results  of 
review,  it  must  correct  the  home-market 
indirect  selling  expenses  figure  the 
Department  used  in  this  calculation. 
Rajinder  explains  that,  while  the 
Department's  CEP-offset  amount  is 
intended  to  represent  home  market 
indirect  selling  expenses  in  doUara  per 
metric  ton,  it  did  not  calculate  it 
QQP^ctly.  Rajinder  states  that  the 
Department  divided  the  total  reported 
indirect  selling  expenses  by  the  total 
sales  quantity  to  obtain  the  numerator  in 
rupees  per  metric  ton.  However, 
Rajinder  notes  that  the  total  indirect 
selling  expenses  were  already  reported 
on  a  per-metric-ton  basis,  causing  the 
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Department  to  make  a  lower  CEP-offset 
adjustment  Rajinder  states  that  record 
evidence  shows  that  the  rupee  figure  is 
already  reported  on  a  per-metric-ton 
basis  and  that  the  Department  should 
correct  this  error  for  the  final  results  of 
review. 

Petitionere  respond  that,  shoidd  the 
Department  change  the  calculation  of 
home-market  indirect  selling  expenses 
as  Rajinder  requests,  it  must  make 
several  other  changes  to  the  calculations 
as  well.  Petitionere  repeat  their 
comment  concerning  commissions 
(discussed  in  comment  13,  below). 
Petitioners  assert  that  the  Department 
must  ensure  that  deductions  from 
normal  value  for  indirect  selling 
expenses  are  also  deducted  from  the 
home-market  price  in  the  below-cost- 
sales  analysis. 

Department's  Position 

We  agree  with  Rajinder  that  the 
amount  it  reported  for  indirect  selling 
expenses  was  already  on  a  metric-ton 
basis.  We  have  corrected  this  clerical 
error  for  the  final  results. 

Further,  in  conducting  the  cost  test, 
we  adjust  normal  value  and  do  not 
include  all  deductions  that  we  make  to 
the  weighted-averaged  normal  value.  In 
doing  this  we  adjust  normal  value  to  a 
level  comparable  to  the  reported  COP, 
not  to  a  level  comparable  to  U.S.  sales. 
In  particular,  although  adjusted  normal 
value  reflects  all  actual  deductions,  it 
does  not  include  deductions  for 
expenses  such  as  credit  or  inventory 
carrying  cost  Moreover,  both  parties' 
comments  concerning  commissions  and 
appropriate  CEP  offset  are  irrelevant 
since  the  Department  has  determined 
not  to  use  a  CEP  offset  as  described  in 
response  to  commmit  8.  above. 

Finally,  we  have  addressed 
petitioners'  argument  concerning 
commissions  and  the  appropriate  CEP 
offset  in  response  to  comment  13, 
below. 

Comment  10 

Petitioners  state  that,  for  Rajinder's 
U.S.  sales,  the  Department  inovrectly 
calculated  gross  unit  price  on  a  metric- 
ton  basis.  Further,  they  state  that  the 
Department  used  the  incorrect 
conversion  factor  to  translate  net-ton 
gross  unit  prices  into  metric-ton  gross 
unit  prices  which,  according  to 
petitioners,  resulted  in  an  overstatement 
of  gross  unit  prices.  Petitioners  provide 
instructions  on  how  to  calculate  gross 
unit  price  properly  on  a  metric-ton  basis 
for  the  final  results  of  review. 

Rajinder  agrees  that  the  Department 
applied  the  incorrect  converaion  factor 
to  translate  net-ton  gross  unit  prices  into 
metric-ton  gross  unit  prices.  Rajinder 


also  claims,  however,  that,  aside  from 
the  gross  unit  price,  many  other 
deductions  were  overstated  because  the 
Department  used  the  incorrect 
converaion  fector  to  convert  all  U.S. 
expenses  to  a  metric-ton  basis.  Rajinder 
recommends  that  the  Department 
correct  all  deductions,  in  addition  to  the 
gross  unit  price,  that  were  affected  by 
this  converaion  error.  Rajinder  states 
that  the  Department  also  incorrectly 
converted  the  adjustment  for  "Inland 
Freight-Plant  to  Distribution 
Warehouse"  into  metric  tons  because  it 
had  reported  this  adjustment  on  a 
metric-ton  basis. 

Department's  Position 

We  agree  Mrith  both  petitionere  and 
Rajinder  that  we  converted  the  gross 
unit  price  and  selling  expenses 
incorrectly  for  the  preliminary  residts. 
We  have  examined  all  converaions, 
including  Inland  Freight-Plant  to 
Distribution  Warehouse,  as 
recommended  by  Rajinder  and 
petitionere  and  have  corrected  them  for 
the  final  results. 

Comment  1 1 

Petitionere  state  that,  although  the 
preliminary  analysis  memo  indicated  a 
deduction,  the  Department  failed  to 
deduct  Rajinder's  U.S.  commissions 
from  CEP.  Petitioners  request  that  the 
Department  make  this  deduction  for  the 
final  results  of  review. 

Rajinder  agrees  that  the  Department 
failed  to  deduct  U.S.  commissions  from 
CEP.  Rajinder  explains  that  the 
Department's  failure  to  make  this 
deduction  has  no  effect  on  the  margins, 
however,  because  the  Department 
inadvertently  did  not  make  the 
deduction  for  commissions  in 
calculating  normal  value.  Rajinder 
suggests  that,  if  the  Department  makes 
a  deduction  from  CEP  starting  price  for 
U.S.  commissions,  it  must  offset  that 
deduction  with  a  corresponding 
deduction  bom  normal  value  for 
commissions  or,  as  appropriate,  indirect 
selling  expenses,  in  accordance  with  19 
CFR  353.56(b)(1).  Thus,  Rajinder  claims, 
the  net  effect  of  this  adjustment  would 
be  zero. 

Department's  Position 

The  Department  agrees  with  both 
parties.  In  the  preliminary  residts,  we 
neglected  to  deduct  commissions  from 
either  CEP  or  normal  value.  In 
accordance  with  19  CFR  353.56(a)(2), 
the  Department  makes  reasonable 
allowances  for  differences  in 
circumstance  of  sale,  including 
commissions.  For  the  final  results,  we 
have  deducted  commissions  from  both 
CEP  and  normal  value,  using  the 


amounts  reported  in  the  response. 
Where  Rajinder  has  a  commission  on 
the  U.S.  sale  but  no  home-market 
commission,  we  have  adjusted  normal 
value  by  using  home-market  indirect 
selling  expenses  as  an  offsetting 
commission  to  the  commission  in  the 
U.S.  market  See  our  response  to 
comment  13. 

Comment  12 

Petitionere  claim  that  the  Department 
incorrecUy  calculated  the  CEP-profit 
ratio  by  dividing  the  total  selling 
expenses  reported  by  Rajinder  and  RSL 
in  their  financial  statements  by  the 
profit  reported  in  the  financial 
statements.  Petitionere  state  that,  to 
calculate  total  expenses  in  accordance 
with  section  772(f)(2)(C)  of  the  Act,  the 
Department  should  use  the  expenses 
incurred  in  order  of  preference  (1)  on 
subject  merchandise  sold  in  the  home 
and  U.S.  markets,  (2)  the^arrowest 
category  of  merchandise  sold  in  the 
United  States  and  home  market  that 
contains  the  subject  merchandise,  or  (3) 
the  narrowest  category  of  merchandise 
sold  in  all  countries  that  contains  the 
subject  merchandise.  Petitioners  claim 
that  the  Department  shoidd  have  used 
the  sales  and  profit  data  for  the  foreign 
like  product  as  a  basis  for  the  CEP-profit 
calculation,  as  required  by  the  statute, 
instead  of  relying  on  data  at  the  overall 
sales  level  from  the  financial  statements, 
which  is  the  third  choice  under  section 
772(f)(2)(C)  of  the  Act. 

Additionally,  petitionere  claim  that 
the  CEP  ratio  used  by  the  Elepartment  in 
the  preliminary  margin  calculation 
contained  a  misplaced  decimal  point 
which  should  be  corrected.  Petitionere 
also  contend  that  the  E)epartment  must 
include  commissions  in  the  U.S.  selling 
expenses  when  it  calculates  CEP  profit 
for  the  final  results  of  review. 

Rajinder  states  that,  because  the 
Department  made  a  clerical  error  in 
applying  the  calculated  CEP-profit  ratio, 
the  ratio  the  Department  applied  is 
grossly  different  than  the  CEP  ratio  that;* 
the  Department  actually  calculated. 
Provided  the  CEP  ratio  for  the  final 
results  of  review  does  not  change, 
Rajinder  contends  that  the  Department 
should  use  the  ratio  that  it  actually 
calculated.  Rajinder  explains  that  any 
change  the  Department  makes  to  the 
calculation  of  the  CEP  ratio  may 
produce  lower,  if  not  de  minimis,  CEP- 
profit  figures  than  the  ratio  that  the 
Department  actually  calculated  for  the 
preliminary  results  of  review. 

Department's  Position 

We  agree  with  the  petitionere  in  part. 
We  used  information  &t>m  the  financial 
statements  to  determine  CEP  profit  in , 
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our  preliminary  results,  which  is  the 
third  preference  under  section 
772(0(2)(C)  of  the  Act.  Because  COP 
infbnnation  was  reported  ^r  only  an 
extraordinarily  small  portion  of  its  pipe 
sales  in  the  home  market,  in  this  case, 
we  have  continued  to  use  profit  levels 
which  we  calculated  from  the  financial 
statements. 

We  agree  that  there  were  several 
ministerial  errors  in  the  calculation  of 
CEP  profit  which  caused  us  to 
understate  CEP  profit  We  have       "**" 
reexamined  Rajinder's  financial 
statements  and  have  made  several 
changes  to  the  profit  calculation.  We 
added  the  amounts  listed  as  "variation 
in  stock"  to  the  total  revenue  amoimts. 
We  added  interest  expense  and 
depreciation  expense  to  total  cost  and 
then  subtracted  an  amount  for  change  in 
inventory  from  total  cost.  We  divided 
total  revenue  by  total  cost  to  arrive  at 
the  CEP-profit  figure.  Additionally, 
when  applying  this  percentage  to  U.S. 
expenses,  no  change  is  necessary  as 
petitioners  suggest  because  we  have 
already  included  conunissions  in  the 
denominator. 

Comment  13 

Petitioners  state  that,  according  to  the 
analysis  memorandum  prepared  for 
Rajinder  for  the  preliminary  results,  the 
Department  deducted  both  the  indirect 
selling  expenses  emd  the  CEP  offset  frxim 
normal  value  and,  as  a  result,  some 
indirect  selling  expenses  were  deducted 
twice.  Petitioners  claim  that  indirect 
selling  expenses  should  not  be  deducted 
from  the  home-market  gross  unit  price 
to  calculate  net  home-market  price 
because  these  expenses  can  only  be 
deducted  as  a  CEP  oSset  when 
comparing  sales  at  different  levels  of 
trade.  Petitioners  state,  that  as  a 
circumstance-of-sale  (COS)  adjustment, 
commissions  and  indirect  selling 
expenses  may  be  deducted  from  net 
home-market  price  up  to  the  amount  of 
U.S.  commissions.  Petitioners  contend 
that,  when  a  COS  adjustment  is  based 
on  the  amount  of  home-market  indirect 
selling  expenses  (limited  by  the  U.S. 
conmiission  amount),  the  CEP  offset 
cannot  include  those  expenses  that  were 
already  deducted  from  the  net  home- 
market  price  through  the  commission- 
ofiiset  step. 

Rajinder  responds  that,  contrary  to 
petitioners'  assertion,  the  preliminary 
calciilations  demonstrate  that  home- 
market  indirect  selling  expenses  were 
not  deducted  from  net  home- market 
price.  Therefore,  these  expenses  were 
not  double  counted.  Rajinder  states  that 
home-market  inventory  carrying  costs 
were  not  deducted  from  normal  value 
and,  since  they  are  post-sale  expenses. 


they  are  direct  costs  and  normal  value 
should  be  adjusted  to  account  for  these 
costs. 

Department's  Position 

Since  the  Department  has  determined 
that  a  CEP-offset  adjustment  is  not 
appropriate,  both  petitioners'  and 
Rajinder's  comments  are  moot  See  our 
response  to  conunent  8  above. 

Comment  14 

The  petitioners  state  that  the 
Department  must  apply  a  difrner 
adjustment  because  the  products  sold  in 
the  United  States  and  home  market  are 
not  identical. 

Rajinder  claims  that  the  petitioners' 
assertion  that  the  Department  should 
have  adjusted  normal  value  upward  is 
incorrect.  Rajinder  states  that  evidence 
on  the  record  indicates  that  the  total 
cost  of  manufacture  for  pipe  sold  in  the 
United  States  is  less  than  the  cost  of 
manufocture  for  the  comparable  pipe 
sold  in  India.  Rajinder  adds  that,  if  the 
Department  adjusts  for  difmer,  the 
adjustment  should  be  a  deduction  from, 
not  an  addition,  to  normal  value. 

Department's  Position 

We  agree  with  the  petitioners  that  a 
difrner  adjustment  should  be  applied 
because  the  products  are  not  identical. 
The  third  matching  characteristic,  wall 
thickness,  varies  slightly  for  the  subject 
merchandise  sold  in  the  United  States. 
Therefore,  in  accordance  with  section 
773  (a)(6)(C)(iii),  a  difrner  adjustment  is 
appropriate  to  account  for  this 
difference. 

We  have  calctilated  the  difmer 
adjustment  by  subtracting  the  variable 
cost  of  manu&cture  for  the  closest 
model  match  in  the  home  market  from 
the  variable  cost  of  manufacture  for  each 
U.S.  sale.  We  thm  added  the  difrner 
amount  to  normal  value. 

Comment  15 

Petitioners  state  that  the  Department 
incorrectly  calculated  Rajinder's  interest 
expense  in  the  COP  calculation. 
Petitioners  claim  that  it  not  clear  where 
the  Department  obtained  the  figures  it 
used  to  calculate  COP.  According  to 
petitioners,  the  COP  figures  the 
Department  used  were  different  from 
those  which  Rajinder  reported  in  its 
supplemental  cost-questionnaire 
response.  Petitioners  recommend  that 
the  Department  correct  its  COP  analysis 
based  on  the  more  recent  supplemental 
cost-questionnaire  response  Rajinder 
submitted. 

Rajinder  disagrees  with  petitioners. 
Rajinder  explains  that  the  Department's 
COP  calculation  is  different  from  the 
COP  reported  by  Rajinder  in  its 


supplemental  cost-questionnaire 
response  because  the  reported  HM  grots 
unit  prices  do  not  include  taxes, 
whereas  the  data  reported  in  the 
supplemental  cost-questionnaire 
response  do  include  taxes.  Rajinder 
claims  that  the  Department  properly 
calculated  COP  b^ause  the  taxes 
excluded  from  gross  unit  price  must 
also  be  excluded  from  tihe  cost 
calculation  for  comparison  purposes. 

Department's  Position 

We  disagree  with  both  parties.  In  its 
supplemental  cost  response.  Rajinder 
reported  separate  interest-expense 
calculations  for  Rajinder  and  its 
affiliated  party,  RSL.  In  situations 
involving  affiliated  parties,  it  is 
sometimes  appropriate  for  the 
Department  to  calculate  the  interest    " 
expense  based  on  the  operations  of  the 
consolidated  corporation.  See 
Ferrosilicon  From  Brazil:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  61  FR  59407,  59412  (Nov.  22, 
1996);  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  18547, 
18567  (April  26, 1996).  This  is  because 
"debt  is  fungible  and  corporations  can 
shift  debt  and  its  related  expenses 
toward  or  away  from  subsidiaries  in 
order  to  manage  profit"  Ferrosilicon 
From  Brazil.  61  FR  at  59412.  Therefore, 
the  Department  calculates  COP  using 
the  consolidated  financing  expenses  of 
the  corporation  or  the  affiliated  parties 
whenever  the  p«uent  or  the  controlling 
entities  have  "the  power  to  determine 
the  capital  structure  of  each  member 
company  within  the  group."  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  New  Minivans  From  Japan,  57 
FR  21937.  21946  (May  26, 1992).  This 
is  particularly  the  case  when  the 
Department  determines  to  collapse  two 
or  more  affiliated  parties,  as  here.  See 
our  response  to  comment  6,  above. 

Therefore,  jn  this  case,  we  used  the 
combined  financial  statements  of 
Rajinder  and  RSL  to  recalculate  the 
interest  expense  by  dividing  the 
reported  interest  expense  by  the  sum  of 
the  cost  of  goods  sold  plus  the 
depreciation.  This  yields  an  applicable 
ratio  representative  of  the  interest 
expenses  of  both  companies  combined. 
Contrary  to  petitioners' 
recommendation  to  use  the  reported 
amounts  in  the  supplemental  response, 
the  Department  has  used  the 
recalculated  amounts  that  it  used  in  the 
preliminary  results.  Rajinder's  argument 
that  taxes  were  excluded  from  this 
calculation  is  irrelevant 
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Comment  16 

Petitioners  claim  that  there  were 
serious  deficiencies  in  Lloyds'  cost 
response  which  the  Departtnent  never 
examined.  Petitioners  claim  that  Lloyd's 
purchased  coils  from  an  affiliated  party 
and,  while  Lloyd's  claims  the  purchases 
were  at  arm's  length,  the  transfer  price 
of  coils  from  unaffiliates  were  on 
average  seven  percent  higher  than  prices 
from  the  affiliate.  Petitioners 
recoomiend.that  the  Department 
disregard  the  steel  prices  from  Lloyds' 
affiliate  and  use  the  average  from 
unaffiliated  parties. 

Additionally,  petitioners  assert  that 
Lloyd's  did  not  report  labor  and 
overhead  costs  to  accoimt  for 
differences  in  physical  characteristics. 
Petitioners  explahi  that  Lloyd's 
allocated  all  costs  by  tonnage  which 
failed  to  differentiate  the  costs  for 
products  with  different  physical 
characteristics.  Petitioners  state  that 
pipes  with  different  sizes  and  finish 
have  different  processing  times  and  the 
number  of  pieces  to  handle  will  be 
different  which  ultimately  affects  labor 
and  overhead  costs.  Petitioners  explain 
that,  since  Lloyds'  COP  and  CV 
calculations  are  based  on  inherently 
flawed  and  distorted  data,  the 
Department  is  unable  to  perform  an 
accurate  COP  analysis.  Petitioners 
reason  that  respondents  are  often 
required  to  provide  information  in  an 
antid\miping  review  that  is  difiierent 
from  the  manner  in  which  they 
maintain  their  records  in  the  ordinary 
course  of  business.  Petitionera  claim 
that,  since  Lloyd's  requested  this 
review.  Lloyd's  should  be  held  to  the 
standard  of  providing  information  that 
conforms  to  the  manner  in  which  the 
Department  calculates  dumping 
margins.  Petitioners  remark  that  the 
Department  requested  that  Lloyd's 
provide  information  on  a  product- 
specific  basis  and  declined  to  do  so; 
therefore,  Lloyd's  has  withheld 
information  and  impeded  this  review 
which  is  grounds  for  applying  facts 
available.  Petitioners  state  that,  absent 
this  information,  the  Department  cannot 
perform  accurate  COP  and  CV  analyses 
and  difrner  adjustments. 

Lloyd's  responds  that  petitioners  have 
no  basis  to  question  that  purchases  from 
affiliated  suppliers  were  priced  lower 
than  purchases  from  unaffiliated 
suppliera.  Lloyd's  argues  that 
petitioners  merely  make  an  observation 
from  one  exhibit  on  the  record  which 
demonstrates  price  fluctuation.  Lloyd's 
points  out  that  prices  from  affiliated 
suppliers  were  not  consistently  higher 
or  lower  than  prices  from  unaffiliated 
suppliers.  Lloyd's  claims  that,  in  £act, 


several  purchases  from  affiliated 
suppliers  were  priced  lower  than 
ptirchases  from  unaffiliated  suppliers. 
Lloyd's  states  further  that  these 
fluctuations  in  price  are  indicative  of 
price  negotiation  and  that  seven  percent 
is  not  a  meaningful  difference  in  price. 

Lloyd's  states  that,  contrary  to 
petitionera'  claim,  it  properly  reported 
labor  and  overhead  costs.  Lloyd's  claims 
that  it  sold  only  one  type  of  pipe  in  the 
United  States  and  that  the  variable  costs 
for  producing  pipe  do  not  vary 
significantly  depending  on  the  type  of 
steel  pipe  reported.  Lloyd's  nmintiiiTm 
that,  since  the  Department  agreed  with 
Lloyds'  choice  of  home-market  sales  to 
report  (black,  plain  end,  non-galvanized 
pipe),  there  were  no  significant 
difiierences  in  physical  characteristics 
such  as  size,  surface  finish  or  end  finish 
and,  accordingly,  no  significant 
differences  in  labor  and  overhead  costs 
to  report.  Lloyd's  explains  that  it 
differentiates  and  allocates  its  costs  in 
the  normal  course  of  business,  a 
methodology  the  Department  accepts 
when  the  allocation  of  costs  is 
reasonable  (citing  Final  Determination 
of  Sale  at  Less  Than  Fair  Value:  Fresh 
Cut  Roses  From  Colombia,  60  FR  6980, 
7015  (Feb.  6, 1995)).  Lloyd's  claims  that 
petitioners  make  reference  to  the  higher 
costs  associated  with  galvanizing  steel 
pipe  and  manufacturing  threaded  and 
coupled  pipe,  but  that  petitionera  fell  to 
take  into  account  that  Lloyds'  reported 
sales  did  not  included  galvanized, 
threaded  or  coupled  pipe.  Additionally, 
Lloyd's  explains  that  it  did  report  a 
difference  in  U.S.  packing  costs  which 
were  approximately  30  percent  higher 
than  home-market  packing  costs,  due  to 
extra  costs  associated  with  packing  for 
international  shipment 

Department's  Position 

We  agree  in  part  with  both  parties. 
Concerning  the  costs  of  hot-rolled  coil, 
we  have  used  the  average  price  listed  for 
other  home-market  suppliers  from 
Exhibit  3  of  the  March  17, 1997 
submission.  We  fbimd  that  the 
purchases  from  Lloyd's  Steel  Industries 
Ltd.  (LSIL),  Lloyds'  affiliated  supplier, 
were  nearly  all  lower  in  price  than  those 
from  the  other  home-maricet  suppliera. 
While  Lloyd's  claims  that  its  purchases 
of  hot-rolled  coil  from  LSIL  were  at 
arm's-length  prices,  the  evidence  on  the 
record  indicates  otherwise.  When,  as 
here,  the  transfer  price  between 
affiliated  parties  is  significantly  lower 
than  the  price  from  unaffiliated 
suppliera,  the  respondent  bears  the 
burden  to  provide  evidence  that  the 
affiliated-party's  transfer  prices  were  at 
arm's-length.  See  section  773(f)(2)  of  the 
Act  Lloyd's  failed  to  provide. such 


evidence.  Therefore,  we  have  not  relied 
upon  Lloyds'  steel  prices  from  LSIL  and 
have  instead  relied  entirely  upon  the 
price  from  the  unaffiliated  home-market 
suppliera  in  our  calculations  of  steel 
material  values. 

Concerning  the  reporting  of  labor  and 
overiiead  costs,  we  agree  with  Lloyd's. 
We  found  that  Lloyds'  allocation  of  its 
labor  and  overhead  costs  was 
reasonable.  Because  Lloyds'  U.S.  sales 
consisted  of  only  one  type  of  pipe 
(black,  plain-end  pipe),  the  Department 
permitted  Lloyd's  to  limit  its  home 
market  data  base  to  those  sales  which 
Lloyd's  considered  most  sunilar  to  the 
sale  made  in  the  United  States, 
conditioned  upon  the  Department 
agreeing  with  Lloyds'  model-match 
selections.  The  appropriate  model 
matches  submitted  by  Lloyd's  were  all 
black,  plain-end  pipe.  Therefore, 
contrary  to  petitionera'  assertion, 
Lloyd's  was  not  required  to  differentiate 
costs  for  products  with  different 
physical  characteristics:  such  products 
were  simply  not  used  for  matdiing     . 
purposes. 

Lloyd's  reported  its  costs  for  the  home 
market,  including  labor,  on  a  product- 
specific  basis.  This  reflects  Lloyd's  cost- 
recording  methodology  used  in  its 
ordinary  course  of  business.  See  Section 
D  Questionnaire,  January  22, 1997,  page 
21.  Furthermore,  petitionera  incorrectly 
claim  that  Lloyd's  allocated  its  costs  by 
tormage.  Lloyd's  explained  that  it 
allocated  the  product-specific  costs 
associated  with  the  production  of  the 
subject  merchandise  on  the  basis  of  the 
quantity  and  time  required  in  the  miU  .st 
to  produce  the  product.  See  Section  P  ~ 
Supplemental  Response,  March  17, 
1996.  page  8. 

•V 

Comment  17 

Petitionera  state  that  the  Department 
should  deduct  U.S.  customs  duties 
indicated  in  verification  exhibit  10  from 
export  price.  Petitionera  claim  that, 
because  Lloyd's  is  the  importer  of 
record,  it  is  responsible  for  the  payment 
of  the  duties. 

Lloyd's  responds  that  it  did  not  pay 
the  U.S.  customs  duties.  Lloyd's 
explains  that,  with  respect  to  most 
commercial  imports,  the  buyer  typically 
pays  U.S.  customs  duties  and  then  seekis 
reimbursement  from  the  party 
contractually  responsible.  Lloyd's 
points  to  its  supplemental  questionnaire 
response  which  states  that  in  this  case, 
the  buyer  of  Lloyds'  merchandise  was 
responsible  for  paying  the  U.S.  customs 
duties.  Lloyd's  concludes^at  the 
Department  should  not  deduct  import 
duties  from  export  price. 
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Department's  Position 

We  agree  with  petitioners.  Lloyd's  is 
the  importer  of  record  and,  therefore, 
ultimately  responsible  for  the  payment 
of  duties.  Although  record  evidence 
indicates  that  Lloyd's  sent  a  letter  to  the 
U.S.  buyer  making  the  buyer  responsible 
for  paying  the  U.S.  customs  duties,  we 
have  no  evidence  that  the  customer 
either  accepted  these  terms  or  paid  the 
duties.  We,  therefore,  determine  that 
Lloyd's  was  responsible  for  the  payment 
of  the  U.S.  duties,  and  we  have 
deducted  the  regular  duties  from  the 
export  price. 

Comment  18 

Rajinder  contends  that  the 
Department  improperly  &iled  to  deduct 
certain  expenses  htim  home-market 
sales  prices.  Rajinder  maintains  that  the 
Department's  preliminary  analysis 
memorandum  states  tliat  the 
Department  intended  to  deduct,  among 
other  things,  commissions,  advertising 
and  inventory  carrying  costs  in  the 
calculation  of  normal  value.  However, 
Rajinder  argues,  the  printouts  released 
at  disclosure  indicate  that  the 
Department  failed  to  make  these 
deductions,  and  Rajinder  requests  that 
the  Department  correct  this  error  for  the 
final  results  of  review. 

Petitioners  respond  that  the 
Department  may  deduct  from  normal 
value  commissions  and  advertising 
expenses  as  circumstance-of-sale 
adjustments.  Petitioners  also  respond 
that  the  Department  may  deduct  from 
normal  value  indirect  selling  expenses, 
such  as  inventory  carrying  costs,  as  a 
CEP  offset  where  two  mari»ts  are  being 
compared  at  different  levels  of  trade. 

Department's  Position 

We  agree  with  both  parties  that  we 
should  have  adjusted  home-market 
prices  for  advertising  and  commission 
expenses.  With  respect  to  advertising 
expenses,  Rajinder  reported  these 
expenses  as  direct  in  nature  although  it 
was  not  able  to  tie  these  expenses  to  the 
specific  models  of  merchandise  under 
review.  Rajinder  states  in  its  response 
that,  "advertising  expenses  are  incurred 
only  to  advertise  the  merchandise  to 
small  formers,  retailers,  and 
households."  Hence,  the  advertising 
expenditures  are  aimed  at  the  Rajinder's 
customer's  customer  and,  therefore,  the 
reported  expenses  are  direct. 

We  agree  with  Rajinder  that 
commissions  should  be  treated  as  direct 
expenses  which  we  have  deducted  from 
normal  value.  Where  Rajinder  reported 
commissions^  only  the  U.S.  market, 
we  have  oRset  this  expense  by 
deducting  the  home-market  indirect 


selling  expenses  by  an  equivalent 
amount. 

Because  we  have  not  applied  a  CEP 
ofiiset  to  normal  value,  the  inclusion  of 
inventory  carrying  costs  in  Rajinder's 
indirect  selling  expenses  pool  is 
irrelevant. 

Comment  19 

Rajinder  states  that  the  Department 
improperly  deducted  inland  freight 
from  U.S.  prices  for  the  distance  from 
the  plant  to  the  warehouse  in  India. 
Rajinder  explains  that  the  Etepartment 
incorrectly  converted  the  inland  freight 
expense  into  rupees  per  metric  ton, 
thereby  overstating  the  deduction  of 
inland  freight  from  U.S.  price. 
According  to  Rajinder,  the  record 
provides  evidence  that  this  expense  was 
already  reported  on  a  per-metric-ton 
basis.  Rajinder  states  that  the 
Department  should  correct  this  error  for 
the  final  results. 

Petitioners  respond  that  the 
Department  should  ensure  that  all 
adjustments  are  properly  converted  on  a 
per-metric-ton  basis  for  both  the  price- 
to-price  and  below-cost-sales  analyses. 

Depfutment's  Position 

We  agree  with  Rajinder  that  by 
making  the  wrong  conversion  we 
improperly  calculated  the  deduction  of 
inland  freight  from  plant  to  warehouse. 
We  have  corrected  this  error  for  these 
final  results.  Additionally,  as  suggested 
by  petitioners,  we  have  reexamined  all 
of  the  adjustments  for  normal  value, 
U.S.  price,  and  the  below-cost-sales 
analysis  to  ensure  that  we  have 
converted  them  to  the  correct  units. 

Final  Raratta  of  Review 

As  a  result  of  our  analysis,  we  have 
determined  that  the  following  weighted- 
average  margins  exist  for  the  period  May 
1, 1994.  through  April  31, 1995: 


Manutocturer/exporter 

Margin 
(percent) 

Rajinder 

Uoytfs 

25.45 
0.00 

The  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  these  final  results  and  for 
future  deposits  of  estimated  duties.  The 
posting  of  a  bond  or  security  in  lieu  of 
a  cash  deposit,  pursuant  to  section 
751{a){2)(B)(iii)  of  the  Act  and  section 
353.22(h)(4)  of  the  Department's 
regulations,  will  no  longer  be  permitted 
for  these  firms. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  exporter/ 


importer-specific  assessment  rate  for 
both  companies.  For  each  respondent 
we  have  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales.  We  will  direct  Customs  to  assess 
the  resulting  percentage  margin  against 
the  entered  Customs  values  for  the 
subject  merchandise  on  each  of 
respondents'  entries  during  the  review 
period.  While  the  Department  is  aware 
that  the  entered  value  of  sales  during 
the  POR  is  not  necessarily  equal  to  the 
entered  value  of  entries  during  the  POR, 
use  of  entered  value  of  sales  as  the  basis 
of  the  assessment  rate  permits  the 
Department  to  collect  a  reasonable 
approximation  of  the  antidumping 
duties  which  would  have  been 
determined  if  the  Department  had 
reviewed  those  sales  of  merchandise 
actually  entered  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  Indian  pipe  and  tube 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the  less 
than  foir  value  investigation,  but  the 
manufocturer  is,  the  cash  de{>osit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufocturer  of 
the  merchandise.  In  accordance  with  the 
CIT's  decisions  in  Floral  Trade  Council 
V.  United  States,  Slip  Op.  93-79,  and 
Federal-Mogul  v.  United  States,  Slip  Op. 
93-83,  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  7.08 
percent,  the  rate  determined  in  the 
original  less  than  fair  value 
investigation  (51  FR  9089,  March  17, 
1986). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
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subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  wiUi  19  CFR  353.34(d)(1). 
Timely  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terbis  of  an 
APO  is  a  sanctionable  violation.  Failure 
to  comply  is  a  violation  of  the  APO. 

This  aoministrative  review  and  this 
notice  are  in  accordance  with  section 
751(b)  of  tiie  Act  (19  U.S.C.  1675(b)(1)) 
and  19  CFR  353.22(hXl997). 

Dated:  August  29, 1997. 
Joseph  A.  Spetrini, 

Acting  Assistant  SeaeUuyfor  Import 

Administration. 

(FR  Doc.  97-23994  Filed  9-9-97;  8:45  ami 

■LUNO  CODE  ]81»-OS-» 


DEPAFITMENT  OF  COMMERCE 

International  Trade  Administration 

Appilcationa  for  Duty-Fraa  Entry  of 
Scientific  Instrunienis 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  r^ulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitutfon 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number.  97-073.  Applicant: 
Research  Foundation  of  The  City 
University  of  New  York,  79  Fifth 
Avenue,  New  York,  NY  10003. 
Instrument:  Electron  Paramagnetic 
Resonance  Spectrometer,  EMX  Series. 
Manufocturer  Brulcer  Instruments, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  Lithiimi- 
transition  metal  insertion  compounds; 
prefluorinated  polymers  prepared  by 
chemical  or  radiation  crosslinking. 
Investigations  will  be  conducted  to 


determine  the  correlation  between  EPR 
spectroscopic  parametera  and  electrical 
properties  of  the  materials,  the  goal  of 
which  is  to  better  underatand  the 
atomic/molecular  level  processes 
associated  with  electrical  conductivity. 
Application  accepted  by  Commissioner 
of  Customs:  August  21, 1997. 

Docket  Number  97-074.  Applicant- 
Case  Western  Reserve  University, 
School  of  Medicine,  Department  of 
Biochemistry,  10900  Euclid  Avenue, 
Cleveland,  OH  44106.  Instrument: 
Stopped-Flow  Spectrometer,  Modal 
SX.18MV.  Manufocturer  Applied 
Photophysics  Ltd.,  United  IChigdom. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  the  Idnetics  of  the 
interaction  between  biological 
macromolecules  and  ligands  in 
experiments  conducted  to:  (1)  Momtor 
the  interaction  between  RNA 
polymerase  and  double  stranded  DNA, 
(2)  monitor  the  interaction  of 
cirmamoyl-CoA  substrates  with  enc^l- 
CoA  hydratase  and  (3)  monitor  the 
interaction  of  transcription  foctois  with 
ribosomes.  Application  accepted  by 
Commissioner  of  Customs:  August  22. 
1997. 

Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-23996  FUed  9-9-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admbtlatratlon 

[C-SOe-605] 

Industrial  Phosphoric  Acid  From 
Israel:  Preliminary  Reaults  and  Partial 
Reciasion  of  Countervailing  Duty 
Administrative  Review 

AOBICV:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
coimtervailing  duty  order  on  industrial 
phosphoric  acid  from  Israel  for  the 
period  January  1, 1995  through 
December  31, 1995.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  as  well  as  for  all  non- 
reviewed  companies,  please  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 


Preliminary  Results  of  Review. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
See  Public  Comment  section  of  this 
notice. 

EFFECTIVE  DATE:  September  10, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  Cassel  or  Lorenza  Olivas, 
Office  CVD/AD  Enforcement  VI,  Import 
Administration.  International  Trade 
Administration,  U.S.  Departmentof 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4847  or  (202)  482- 
2786, 

SUPPLBOfTARY  MRMMATKM:    . 
Background 

On  August  19, 1987,  the  Depmrtment 
published  in  the  Federal  tiagMer  (52 
FH  31057)  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from 
Israel.  On  August  12,  1996,  the 
Department  published  a  notice  of 
"Oipportunity  to  Request  Administntive 
Review"  (61  FR  41768)  of  Ihis 
countervailing  duty  order.  We  received 
a  timely  request  for  review,  and  we 
initiated  the  review,  covering  the  period 
January  1, 1995  through  December  31. 
1995,  on  September  17, 1996  (61  FK 
48882). 

In  accordance  with  19  CF.R. 
355.22(a),  this  review  covere  only  those 
producers  or  exporters  of  the  subject 
merchandise  for  which  a  review  was 
specifidlilly  requested.  Accordingly,  this 
review  covers  Rotem-Amfert  Negev  Ltd. 
(Rotem)  and  Haifo  Chemicals  Ltd.  '' 

(Haifo).  Haifo  did  not  export  the  subject 
merchandise  during  the  period  of 
review.  Therefore,  we  are  rescinding  the 
review  with  respect  to  Haifo.  This 
review  also  covers  nine  programs. 

Pursuant  to  section  751(a)(3)  of  the 
Tariff  Act  of  1930,  as  amended,  we 
extended  the  preliminary  results  to  no 
later  than  September  2. 1997.  and  the 
final  results  to  120  days  from  the  date 
on  which  these  preliminary  results  are 
published.  See  Certain  Industrial 
Phosphoric  Acid  from  Israel;  Extension 
of  Time  Limit  for  Couintervailing  Duty 
Administrative  Review,  62  FH,  23220. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act 


47646  Federal  Register  /  Vol.  62,  No.  175  /  Wednesday.  September  10.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  September  10,  1997  /Notices  47647 


Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  phosphoric  acid 
(IPA)  from  Israel.  Such  merchandise  is 
classifiable  under  item  numtwr 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS.item  number 
is  provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  of  the  scope  remaiiu 
dispositive. 

Verificatioii 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  submitted 
by  the  Government  of  Israel  and  Rotem. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials  and 
examining  relevant  accounting  and 
financial  records  and  other  original 
source  documents.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports, 
which  are  on  file  in  the  Central  Records 
Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Sufaeidiee  Valuation  Information 

Period  of  Review 

The  period  for  which  we  are 
measuring  subsidies  (the  FOR)  is 
calendar  year  1995. 

Allocation  Period 

In  British  Steel  pic.  v.  United  States. 
879  F.Supp.  1254  (February  9.  1995) 
[British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  period 
methodology  for  non-recurring 
subsidies  that  the  Department  had 
employed  for  the  past  decade,  which 
was  articulated  in  the  General  Issues 
Appendix  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria.  58 
PR  37225  (July  9. 1993)  [GIA)).  In 
accordance  with  the  Court's  decision  on 
remand,  the  Department  determined 
that  the  most  reasonable  method  of 
deriving  the  allocation  period  for 
nonrecurring  subsidies  is  a  company- 
specific  average  useful  life  (AUL).  This 
remand  determination  was  affirmed  by 
the  Court  on  June  4,  1996.  British  Steel. 
929  F.Supp  426.  439  (CIT  1996). 
Accordingly,  the  Department  has 
decided  to  acquiesce  to  the  British  Steel 
decision  where  reasonable  and 
practicable. 

Rotem  submitted  an  AUL  calculation 
based  on  depreciation  and  asset  values 
of  productive  assets  reported  in  its 
financial  statements.  Rotem 's  AUL  was 
derived  by  adding  depreciation  charges 
for  ten  years,  and  dividing  these  charges 
by  the  sum  of  average  gross  book  value 


of  depreciable  fixed  assets  fiir  the 
related  periods.  We  found  this 
calculation  to  be  reasonable  and 
consistent  with  our  company-specific 
AUL  objective.  Rotem's  calculation 
resulted  in  an  average  useful  life  of  24 
years,  and  we  have  used  this  calculated 
figure  for  the  allocation  period  for  non- 
reciirring  subsidies  received  during  the 
FOR. 

For  non-recurring  subsidies  received 
prior  to  the  FOR  and  which  have 
already  been  countervailed  based  on  an 
allocation  period  established  in  an 
earlier  segnient  of  the  proceeding,  it  is 
not  reasonable  or  practicable  to 
reallocate  those  subsidies  over  a 
different  period  of  time.  Since  the 
countervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulting  benefit  stream, 
redefining  the  allocation  period  in  later 
segments  of  the  proceeding  would  entail 
taking  the  original  grant  amount  and 
creating  an  entirely  new  benefit  stream 
for  that  grant  Such  a  practice  may  lead 
to  an  increase  or  deciease  in  the  total 
amount  countervailed  and,  thus,  would 
result  in  the  possibility  of  over- 
countervailing  or  under-countervailing 
the  actual  benefit  Therefore,  for 
purposes  of  these  preliminary  results, 
the  Department  is  using  the  original 
allocation  period  assigned  to  each 
nonreciuring  subsidy  received  prior  to 
the  FOR.  See  Certain  Carbon  Steel 
Froducts  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  16549  (April  7, 1997). 

Privatization 

(I)  Background 

Israeli  Chemicals  Limited  (ICL),  the 
parent  company  which  owns  100 
percent  of  Rotem's  shares,  was  partially 
privatized  in  1992, 1993  and  1994.  In 
this  administrative  review,  the 
Government  of  Israel  (GOI)  and  Rotem 
reported  that  additional  shares  of  ICL 
were  sold  in  1995.  We  have  previously 
determined  that  the  p>artial  privatization 
of  ICL  represents  a  partial  privatization 
of  each  of  the  companies  in  which  ICL 
holds  an  ownership  interest  See  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews;  Industrial 
Phosphoric  Acid  from  Israel,  61  FR 
53351,  53352  (October  11, 1996)  (1994 
Final  Results). 

In  this  review  and  prior  reviews  of 
this  order,  the  Departmeknt  has  found 
that  Rotem  and/or  its  predecessor, 
Negev  Phosphates  Ltd.,  received  non- 
recurring countervailable  subsidies 
prior  to  these  partial  privatizations. 
Further,  the  Depsulment  has  found  that 
a  portion  of  the  price  paid  by  a  private 


party  for  all  or  part  of  a  government- 
owned  company  represents  partial 
repayment  of  prior  subsidies.  See  GLA, 
58  FR  at  37262.  Therefore,  in  the  1992 
and  1993  reviews,  we  calculated  the 
portion  of  the  purchase  price  p€ud  for 
ICL's  shares  that  is  attributable  to 
repayment  of  prior  subsidies.  In  the 

1994  review,  respondents  reported  that 
the  GOI  sold  less  than  0.5  percent  of  its 
shares  in  ICL.  Because  this  percentage  of 
shares  privatized  was  so  nnall.  the 
percentage  of  subsidies  potentially 
repaid  t])rough  this  privatization  could 
have  no  measurable  impact  on  Rotem's 
overall  net  subsidy  rate.  Therefore,  we 
did  not  apply  our  repayment 
methodology  to  the  1994  partial 
privatization.  See  the  1994  Final 
Results.  61  FR  at  53352.  However,  we 
are  applying  this  methodology  to  the 

1995  partial  privatization  of  ICL  during 
the  FOR  because  24.9  percent  of  ICL's 
shares  were  sold.  This  approach  is 
consistent  with  our  findings  in  the  GIA 
and  Department  precedent  under  the 
URAA.  See  e.g.,  GL\.  58  FR  at  37259; 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  58377  (November  14, 
1996);  and  Final  ACGrmative 
Countervailing  Duty  Determination: 
Certain  Pasta  From  Italy,  61  FR  30288 
(June  14, 1996). 

(II)  Modification  of  Calcidation 
Methodology 

As  noted  above,  in  the  1992  and  1993 
administrative  review  of  this  order,  we 
determined  that  the  partial  privatization 
of  ICL,  Rotem's  parent  company, 
represented  partial  privatization  of 
Rotem.  Therefore,  in  each  of  those 
reviews,  we  calculated  the  portion  of 
the  purchase  price  paid  for  ICL's  shares 
that  was  attributable  to  repayment  of 
prior  subsidies.  Under  this 
methodology,  to  determine  the  amount 
of  subsidies  that  are  extinguished  due  to 
privatization  or  reallocated  as  a  result  of 
changes  in  ownership,  we  calculate  the 
net  present  value  (NfPV)  of  the 
remaining  subsidies  at  the  time  of 
privatization  or  change  in  ownership. 
For  example,  if  the  privatization  took 
place  in  1993,  the  net  present  value 
calculation  for  that  transaction  would 
include  all  subsidies  allocable  to  1993. 
However,  as  in  all  other  cases  involving 
privatization  or  change  in  ownership,  in 
each  subsequent  review,  we  then 
recalculated  the  amount  of  subsidies 
that  were  extinguished  or  reallocated  by 
using  only  those  subsidies  affecting  that 
subsequent  review.  In  this  case,  for 
example,  if  the  privatization  took  place 
in  1993,  in  the  next  administrative 


review,  1994,  we  woold  recalculate  the 
NPV  using  only  those  subsidies  still 
allocable  to  1994,  i.e.,  the  subsidies  still 
benefitting  the  company  in  1994. 

We  revisited  that  mefilodology  in  the 
1995  countervailing  duty  administrative 
review  of  certain  hot-rolled  lead  and 
bismuth  carbon  steel  products  from  the 
United  Kingdom.  See  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  62  FR 
16555, 16557  (April  7, 1997).  In  that 
review,  we  preliminarily  determined 
that  it  is  not  appropriate  to  modify  the 
calculation  of  the  NPV  of  the  subsidies 
existing  at  the  time  of  sale.  The  change 
in  ownership  of  a  company  is  a  fixed 
event  at  a  particular  point  in  time.  Thus, 
the  percentage  of  subsidies  that  may  be 
extinguished  due  to  privatization  or 
reallocated  due  to  a  change  in 
ownership  in  a  given  year  is  also  fixed 
at  that  same  point  in  time  and  does  not 
change.  Therefore,  the  pass-through 
percentage  will  no  longer  be  altered 
once  it  has  initially  been  determined  in 
an  investigation  or  administrative 
review.  We  have  modified  the  ICL 
privatization  calculations  in  this 
administrative  review  to  reflect  the 
change  outiined  above. 

Analysis  of  Programs 

/.  Programs  Previously  Determined  To 
Confer  Subgidies 

(A)  Encouragement  of  Capital 
Investments  Law  (ECIL)  Grants 

This  GOI  grant  program  is  designed  to 
encourage  the  distribution  of  the 
population  throughout  Israel,  to  create 
new  sources  of  employment,  to  aid  the 
absorption  of  immigrants,  and  to 
develop  the  economy's  production 
capaci^.  To  be  eligible  for  benefit^ 
under  the  ECIL,  including  investment 
grants,  capital  grants,  accelerated 
depreciation,  reduced  tax  rates,  and 
certain  loans,  applicants  must  obtain 
approved  enterprise  status.  Investment 
grants  cover  a  percentage  of  the  cost  of 
the  approved  investment,  and  the 
amount  of  the  grant  depends  on  the 
geographic  location  of  eligible 
enterprises.  For  purposes  of  the  ECIL 
program,  Israel  is  divided  into  three 
zones — IDevelopment  Zone  A, 
Development  Zone  B,  and  the  Central 
Zone-r-and  the  level  of  grant  funding 
differs  in  each  zone. 

In  Final  Affirmative  Countervailing 
Duty  Determination:  Industrial 
Phosphoric  Acid  from  Israel,  52  FR 
25447  Only  7, 1987)  (IPA  hivestigation), 
the  Departinent  foimd  the  ECIL  grant 
program  to  be  de  jure  specific  because 
the  grants  are  limited  to  enterprises 


located  in  specific  r^ons.  In  this 
review,  no  new  Infonhation  or  evidence 
of  changed  circumstances  has  been 
submitted  to  warrant  reconsideration  of 
this  determination. 

Rotem  is  located  in  Development 
Zone  A,  and  received  EQL  investment, 
drawback,  and  capital  grants  in 
disbursements  over  a  period  of  years  for 
several  projects.  As  explained  in  the 
"Allocation  Period"  section  above,  for 
grants  provided  that  have  already  been 
allocated  in  past  administrative  reviews, 
we  are  continuing  to  use  the  ten-year 
allocation  period.  For  grants  received 
during  the  FOR,  we  followed  the 
company-specific  allocation 
methodology  and  allocated  these  grants 
over  Rotem's  company-specific  AUL  of 
24  years. 

Under  our  past  practice  we  used  a 
discoimt  rate  based  on  the  cost  of  fixed- 
rate  long-term  debt  for  the  firm  under 
review  or  generally  in  the  country  under 
review.  However,  Rotem  had  no  fixed- 
rate  long-term  debt  during  the  yeara  in 
which  it  received  ECIL  grants. 
Moreover,  in  Industrial  Phosphoric  Acid 
from  Israel;  Final  Results  of 
Countervailing  Ehity  Administrative 
Review,  61  FR  28842  (June  6,  1996) 
(1992/93  Final  Results),  the  Department 
determined  that  no  long-term  loans  with 
fixed  interest  rates  (or  other  long-term 
debt)  were  available  in  Israel  during  that 
period;  the  only  long-term  loans  (or 
other  long-term  debt)  available  to 
companies  in  Israel  were  provided  at 
variable  interest  rates.  Consistent  with 
the  1992/93  Final  Results,  we  have  used 
as  the  discount  rate  the  yield  (in  real 
terois)  on  consumer  price  indexed  (CPI) 
commercial  bonds,  plus  the  CPI  (as 
published  in  the  Bank  of  Israel  Annual 
Reports).  61  FR  28842;  See  also 
Industrial  Phosphoric  Acid  From  Israel: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
8255,  8257  (March  4, 1996).  We  are 
utilizing  a  calculation  methodology  that 
conforms  with  the  use  of  variable  rather 
than  fixed  interest  rates  in  the  years 
these  grants  were  disbursed.  This 
methodology  refiects  the  actual  long- 
term  options  open  to  Israeli  firms. 

To  calculate  the  benefit  to  Rotem 
under  this  program,  we  have  modified 
the  grant  methodology  in  this  review  to 
conform  with  our  grant  methodology 
developed  in  the  countervailing  duty 
investigation  of  steel  wire  rod  from 
Venezuela.  See  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  From  Venezuela,  62  FR 
41939,  41943  (August  4, 1997)  (Wire 
Rod).  In  Wire  Rod,  we  preliminarily 
determined  that  it  is  appropriate  to 
inflation.  Wire  Rod,  62  FR  at  41939. 
Making  this  adjustment  is  appropriate 


for  high  inflation  economies  because  it 
maintains  the  allocated  principal  at  a 
constant  inflation  adjusted,  value.  It  is 
also  important  to  note  that  Israeli 
companies  use  inflation  accounting  in 
preparing  their  financial  statements. 
Moreover,  this  reflects  the  adjustment 
reconmiended  by  respondents  in  their 
Jime  17, 1997,  second  supplemental 
questionnaire  response,  which  is  on  file 
in  the  public  file  of  the  Central  Records 
Unit  of  the  Dep>artment  of  Commere, 
Room  B-099.  (The  Department  did  not 
make  an  additional  adjustment  in  these 
preliminary  results  recommended  by 
respondents  concerning  the  interest 
component  of  the  benefit  in  these 
calculations.)  In  conformance  with  Wire 
Rod,  we  have  adjusted  the  allocated 
principal  of  each  ECIL  grant  for  which 
benefits  are  still  allocable  to  the  FOR. 

An  additional  modification  to  these 
calculations  is  reflected  in  the  ad 
valorem  subsidy  rate  calculation.  To 
calculate  the  ad  valorem  subsidy  rate  in 
the  1994  review,  we  allocated  the  1994 
benefits  over  either  Rotem's  total  sales 
of  IPA  or  total  sales  of  all  products.  ECIL 
grants  tied  to  production  of  IPA  were 
allocated  over  sales  of  IPA,  while  grants 
tied  to  input  products  such  as 
phosphate  rock  and  green  acid  were 
allocated  over  Rotem's  total  sales  of  all 
products. 

To  calculate  the  total  subsidy  in  this 
administrative  review,  we  first  siunmed 
the  benefit  to  Rotem  from  all  EQL  grant 
projects  allocated  to  and  received  in 
1995,  after  taking  into  account  the  1992 
and  1993  partial  privatizations  (and  also 
accounting  for  the  modification  in  the 
privatization  calculation  described 
above).  Then,  we  determined  the 
portion  of  that  benefit  still  remaining 
with  Rotem  after  accounting  for  the 
partial  privatization  of  ICL  in  1995.  As 
with  the  1994  review,  ECIL  grants  tied 
to  phosphate  rock  production  were 
attributed  to  Rotem's  total  sales  of  all 
products.  This  is  consistent  with 
information  reviewed  at  verification  that 
phosphate  rock  produced  from  the 
company's  three  mines  (Zin,  OrOn  and 
Arad)  could  potentially  be  incorporated 
in  all  products  produced  by  Rotem. 
Rotem  officials  explained  that  the 
decision  to  incorporate  phosphate  rock 
from  a  particular  mine  for  production  of 
specific  downstream  products  is  driven 
by  economic  considerations  and 
because  a  different  allocation  may  result 
in  efficiency  losses  and  increased  costs. 
See  the  August  22, 1997,  Memorandum 
to  Barbara  E.  Tillman  from  The  Team 
Re:  Verification  of  Rotem's 
Questionnaire  Responses  in  the  1995 
Administrative  Review  of  Industrial 
Phosphoric  Acid  from  Israel  at  page  6 
(public  version  on  file  in  the  public  file 
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of  the  Central  Records  Unit,  Room  B- 
099  of  the  Department  of  Commerce) 
(Rotem  VR). 

However,  based  upon  our  finding  at 
verification,  we  are  now  using  a 
different  denominator  for  grants  tied  to 
Rotem 's  green  acid  and  IPA  production. 
Rotem  officials  stated  at  verification  tiiat 
the  green  acid  produced  at  plant  30  and 
31  could  potentially  be  incorporated 
into  the  production  of  all  of  the 
company's  end-products.  However, 
officials  stressed  that  for  the  same 
reason  that  phosphate  rock  is  allocated 
to  specific  products,  green  acid  from 
plants  30  and  31  is  also  allocated  to 
specific  products  for  economic  reasons. 
See  Rotem  VR  at  6-7.  We  also  learned 
that  IPA  or  white  acid  can  be  and  is 
incorporated  into  MKP,  an  expensive 
fertilizer.  See  Rotem  VR  at  7.  Therefore, 
we  preliminarily  determine  that  it  is 
appropriate  to  attribute  ECIL  grants  tied 
to  a  particular  unit  over  the  sales  of  the 
product  produced  by  that  unit  plus  the 
sales  of  all  products  into  which  that 
product  may  be  incorporated. 
Accordingly,  we  attributed  EOL  grants 
tied  to  Rotem's  green  acid  facilities  to 
total  sales  minus  direct  sales  of 
phosphate  rock,  and  grants  tied  to 
Rotem's  IPA  facility  were  attributed  to 
total  sales  of  IPA  and  MKP.  We  summed 
the  rates  obtained  on  this  basis,  and 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  12.69  percent 
ad  valorem  for  the  POR. 

(B)  Long-Term  Industrial  Development 
Loans 

Prior  to  July  1985,  approved 
enterprises  were  eligible  to  receive  long- 
term  industrial  development  loans 
funded  by  the  GOI.  During  the  original 
investigation,  we  verified  that  these 
loans  were  project-specific.  They  were 
disbursed  through  the  Industrial 
Development  Bank  of  Israel  (IDBI)  and 
-other  industrial  development  banks 
which  no  longer  exist. 

The  long-term  industrial  development 
loans  were  provided  to  a  diverse 
number  of  industries,  including 
agricultural,  chemical,  mining,  machine, 
and  others.  However,  the  interest  rates 
on  loans  vary  depending  on  the 
Development  Zone  in  which  the 
borrower  is  located.  The  interest  rates 
on  loans  to  borrowers  in  Development 
Zone  A  are  lowest,  while  those  on  loans 
to  borrowers  in  the  Central  Zone  are 
highest.  Therefore,  loans  to  companies 
in  Zone  A  are  provided  on  preferential 
terms  relative  to  loans  received  by 
companies  in  the  heavily  populated  and 
developed  Central  Zone.  In  O'A 
Investigation,  the  Department  found 
long-term  industrial  development  loans 
to  be  regional  sut»idies  and 


countervailable  to  ^e  extent  that  they 
are  provided  at  interest  rates  which  are 
lower  than  those  applied  on  loans 
provided  to  companies  located  in  the 
Central  Zone.  In  this  review,  no  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  to 
warrant  reconsideration  of  this 
determination.  Rotem  had  loans 
outstanding  under  this  program  during 
the  review  period.  The  loans  carry  the 
Zone  A  interest  rates  because  of  Rotem's 
location.  Therefore,  we  determine  that 
Rotem  received  countervailable  benefits 
under  this  program  because  the  interest 
rates  paid  by  Rotem  are  lower  than 
those  which  would  apply  in  the  Central 
Zone. 

As  was  determined  in  the  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  bom  Israel,  60 
FR  10569  (February  27,  1995),  under  the 
terms  of  this  program,  the  interest  rates 
on  these  loans  have  two  components — 
a  fixed  real  interest  rate  and  a  variable 
interest  rate,  the  latter  of  which  is  based 
on  either  the  CPI  or  the  dollar/shekel 
exchange  rate.  All  of  Rotem's  loans  were 
linked  to  the  dollar/shekel  exchange 
rate.  Because  the  dollar-shekel  exchange 
rate  varies  from  year-to-year,  we  were 
unable  to  apply  the  Department's  long- 
term  loan  methodology  l>ecause  we 
cannot  calculate  a  priori  the  payments 
due  over  the  life  of  these  loans,  and 
hence  cannot  calculate  the  "grant 
equivalent"  of  the  loans.  Therefore,  in 
accordance  with  past  practice,  we  have 
compared  the  interest  that  would  have 
been  paid  by  a  company  in  the  Central 
Zone,  as  a  benchmark,  to  the  amount* 
actually  paid  by  Rotem  during  the 
review  period.  See  1992/93  Final 
Results,  61  FR  28842.  We  thus 
calculated  the  benefit  during  the  period 
of  review.  We  summed  the  benefits  for 
all  loans  and  divided  the  total  by 
Rotem's  total  sales  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  from  this 
program  to  be  less  than  0.005  percent  ad 
valorem  for  the  POR. 

(C)  Encouragement  of  Industrial 
Research  and  Development  Grants 
(EntD) 

Rotem  received  several  grants  under 
this  program  during  the  review  period. 
In  the  IPA  Investigation,  we  determined 
that  these  grants  are  countervailable.  In 
this  review,  no  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  to  warrant 
reconsideration  of  this  determination. 
We  followed  the  methodology 
developed  in  the  IPA  Investigation  to 
determine  the  benefit  to  Rotem  from  the 
EIRD  program  in  1995. 


During  the  1995  review  period,  Rotem 
received  payments  under  six  separate 
EIRD  grants.  At  verification,  we  found 
that  two  of  these  firants,  one  tied  to 
fertilizer  pfoducflon  (File  No.  18142) 
and  the  other  to  rubber  products  (File 
No.  17772),  could  not  benefit  the  subject 
merchandise.  However,  the  other  grants 
were  for  research  into  either  green  acid 
or  phosphate  rock  production.  See 
Rotem  VR  at  13-16.  We  view  these 
grants  as  "non-recurring"  giants  based 
on  the  analysis  set  forth  in  the 
"Allocation"  section  of  the  GIA  (58  FR 
at  37226)  because  these  benefits  are 
exceptional,  and  Rotem  cannot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 
The  total  value  of  the  grants  received  in 
1995  was  less  than  0.50  percent  of  all 
Rotem's  sales.  Therefore,  we  divided  the 
benefit  by  Rotem's  total  sales  if  the  grant 
was  tied  to  phosphate  rock  production 
or  by  sales  of  fertilizers.  MKP  and  IPA, 
if  the  grant  was  tied  to  production  of 
green  acid.  This  conforms  with  the 
methodology  described  above  under  the 
EQL  program.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.08  percent  ad 
valorem. 

n.  Programs  Prelimimuily  DetermiuBd 
To  B«  Not  Uaed 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producer  and/or  exporter  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

A.  Reduced  Tax  Rates  under  EQL: 

B.  ECIL  Section  24  loans; 

C  Dividends  and  Interest  Tax  Benefits 
under  Section  46  of  the  ECIL;  and 

D.  ECIL  Preferential  Accelerated 

Depreciation. 

E.  Exchange  Rate  Risk  Insurance 

Scheme 

Preliminary  Results  of  Review 

In  accordance  with  19  C.F.R. 
355.22(c)(4)(ii).  we  calctilated  an 
individual  subsidy  rate  for  each 
producer/exporter  sul^ect  to  this 
administrative  review.  For  the  period 
January  1, 1995  through  December  31.  . 
1995.  we  preliminarily  determine  the 
net  subsidy  for  Rotem  to  be  12.77 
percent  ad  valorem.  If  the  final  residts 
of  this  review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  ("Customs")  to  assess 
countervailing  duties  as  indicated 
above. 

The  Department  also  Intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  as  indicated  above  of  the  f.o.b. 
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invoice  price  on  all  shipments  of  the 
subject  merchandise  from  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consun^ption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  fiavor  of  a  country- wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procediures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidimiping  cases,  except  as 
provided  for  in  section  777A(eK2)(B)  of 
the  Act  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  C.F.R. 
S35S.22(a).  Pursuant  to  19  C.F.R. 
355.22(g),  for  all  companies  for  which  a 
review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected.,Bt  the  rate  previously  ordered. 
As  such.  &e  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v.  United  States,  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (OT 
1993)  (interpreting  19  C.F.R.  353.22(e). 
the  antidimiping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  C.F.R.  355.22(g}). 
Therefore,  the  cash  deposit  rat^  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  See  1992/93 
Final  Results,  61  FR  28842.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1, 1995 
through  December  31, 1995,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  bylhis 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 


methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publicatipn  (rf  this 
notice.  Interested  parties  may  submit 
written  argimients  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefo,  limited  to  argimients  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argmnent  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argimient.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefis 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under  ' 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
C.F.R.  355.38,  are  due.  The  Department 
will  publish  the  final  results  oflhis 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This«dnunistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1)).     ^ 

Dated:  September  2. 1997. 
Robert  S.  LaKnasa, 
Assistant  SecTBtary  for  Import 
Administration. 
(FR  Doc.  97-23999  Filed  9-9-97;  S:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-a6l-(M2) 

Pig  Iron  From  Brazil;  DatarmlrMrtion  To 
Ravoka  Countarvailing  Duty  Ordar 

AOENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  revoking  the 
countervailing  duty  order  on  pig  iron 
from  Brazil  because  it  is  no  longer  of 
interest  to  interested  parties. 
EFFECTIVE  DATE:  September  10, 1997, 
FOR  FURTHER  INFORMATKM  CONTACT: 
Russell  Morris  or  Maria-MacKay,  Office 
of  CVD/AD  Enforcement  VI,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-2786. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  of  the  Tariff 
Act  of  1930,  as  antended  by  the  Uruguay 
Round  Agreements  Act  effective  January 
1. 1995  (the  "Act").  In  addition,  unless 
otherwise  indicateid,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  355  (\996). 

SUPPt-EMBfTARY  INTOnMATIOM: 

Background 

On  April  1, 1997,  the  Department 
published  in  the  Federal  Registsr  (62 
FR  15463)  its  intent  to  revoke  the 
coimtervailing  duty  order  on  pig  iron 
from  Brazil  ( 45  FR  2304S;  April  4. 
1980).  Additionally,  as  required  by  IQ 
CFR  355.25(d)(4)(ii),  the  Department 
served,  by  certified  mail,  written  notice 
of  its  intent  to  revoke  this 
countervailing  duty  order  on  each  party 
listed  on  its  most  current  service  list 

Scope  of  tiw  Order  .; 

The  merchandise  covered  by  this 
order  is  pig  iron  of  basic,  foundry, 
malleable,  and  low  phosphorous  grades 
bova  Brazil.  Such  merchandise  is 
currenUy  classified  under  item  numbers 
7201.10.00,  7201.30.00,  and  7206.10.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Determination  To  Revoke 

The  D^>artment  may  revoke  a 
countervailing  duty  order  if  it  concludes 
that  the  order  is  no  longer  of  interest  to 
interested  parties.  We  conclude  that 
there  is  no  interest  in  a  countervailing 
duty  order  when  no  interested  party  (as 
defined  in  sections  355.2  (i)(3).  (iK4). 
(i)(5),  and  (i)(6)  of  the  Deputment's 
regulations)  has  requested  an 
admii\istrative  review  for  at  least  five 
consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
the  revocation  (19  CFR  355.25(d)(4)(iii)). 

We  received  no  requests  for 
administrative  review  for  five 
consecutive  review  periods  and  no 
objections  to  our  notice  of  intent  to 
revoke  the  countervailing  duty  order. 
Therefore,  we  have  concluded  that  the 
coimtervailing  duty  order  covering  pig 
iron  from  Brazil  is  no  longer  of  interest 
to  interested  parties,  and  we  are 
revoking  this  countervailing  duty  order 
in  accordance  with  19  CFR 
35S.25(d)(4)(iii). 
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Further,  as  required  by  19  CFR 
355.25(d)(5),  the  Department  is 
tenninating  the  suspension  of 
liquidation  on  the  subject  merchandise 
as  of  the  effective  date  of  this  notice, 
and  will  instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  unliquidated 
entries  of  this  merchandise  exported 
from  Braidl  on  or  after  January  1,  1997. 

Dated:  September  3, 1997.  ^  ■ 

Jeffrey  P.  Bialoe, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration.  / 

(FR  Doc.  97-23998  FUed  9-9-97;  8:45  on) 
nujNQcooe  3si»-o»-m 


DEPARTMENT  OF  COMMERCE 

National  Ocaante  and  Atmoapharlc 
Administration 

p.O.082a87A] 

Marina  Mamnials;  Scientific  Raaaarch 
Permit  No.  801-1365 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  CNOAA), 

Commerce. 

ACTION:  Issuance  of  permit 


f.  Notice  is  hereby  given  that  Dr. 
William  A.  Kuperman  (Principal 
Investigator),  Dr.  Gerald  L.  D'Spain  and 
Mr.  Aaron  Thode  (Co-investigators), 
Marine  Physical  Laboratory,  Scripps 
Institution  of  Oceanography,  291 
Rosecrans  Street,  San  Diego,  California 
92106,  has  been  issued  a  permit  to  take 
marine  species  for  purposes  of  scientific 
research  during  acousUc  experiments. 
AOOHESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach.  CA  90802-4213 
(Tel:  310-980-4001). 
SUPPLBIENTARY  MFORMATION:  On  June 
30,  1997,  notice  was  published  in  the 
Federal  Register  (62  FR  35156)  that  a 
request  for  a  scientific  research  permit 
to  take  various  species  of  marine 
mammals  and  marine  tiirtles  had  been 
submitted  by  the  above-named 
individuals.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (SO  CFR 


part  216).  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.],  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
parts  217-227),  and  the  Fur  Seal  Act  of 
1966.  as  amended  (16  U.S.C.  1151  et 

Issuance  of  this  permit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  mdangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  September  4, 1997. 
Ann  D.  Terixiali. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisiteries  Service. 
[FR  Doc.  97-23942  Filed  S-9-97:  8:45  ami 
MUMQ  oooc  *ia-a-p 


DEPARTMENT  OF  COMMERCE 

Technology  Adminiatration 

Tachnicai  Adviaory  Commitlaa  To 
Davalop  a  Fadarai  Information 
Procaaaing  Standard  for  thm  Fadarai 
Kay  Management  Infrastructura 

AGENCY:  Technology  Administiation, 

Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.Q  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  federal  Key 
Management  Infiastructure  will  hold  a 
meeting  on  October  15-16, 1997.  The 
Technical  Advisory  Conunittee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  encryption  key 
recovery  for  use  by  federal  government 
agencies.  All  sessions  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
October  15-16, 1997  from  9:00  a.m.  to 
6:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Orlando  Marriott.  8001 
International  Drive  Orlando,  FL  32819. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Roback,  Committee  Secretary 
and  Designated  Federal  Official, 
Computer  Security  EHvision,  National 
Institute  of  Standards  and  Technology, 
Building  820  Room  426,  Caithersburg, 
Maryland,  20899;  telephone  301-975- 


3696.  Please  do  not  call  the  conference 
facility  regarding  details  of  this  meeting. 

SUPPI^MENTARY  ^ORMATION: 

1.  Agenda 

Opening  Remarlcs 

Chairperson's  Remarks 

News  Updates  (Members,  Federal 

Liaisons,  Secretariat) 
Working  Group  (WG)  Reports 
Discussion 
Intellectual  Property  Issues  (as 

necessary) 
Public  Participation 
Plans  for  Next  Meeting  "^ 

Closing  Remariss 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  speaker  availability. 

2.  Public  Participation:  The 
Committee  meeting  will  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  from  \h» 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  "for  further  information"  section.  In 
addition,  written  comments  should  be 
directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Caithersburg,  Maryland  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Conunittee  and  other  meeting  attendees. 

3.  Additional  information  regarding 
the  Committee  is  available  at  its  world 
wide  web  homepage  at:  http:// 

csrc .  nist.go  v/tacdfipsfkmi/ 

4.  Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and  a  similar 
notice  placed  on  the  Committee's 
electronic  homepage. 

Dated:  September  5, 1997. 
Mark  Bohannon, 

Chief  Counsel  for  Technology  Administration. 
(FR  Doc.  97-23980  Filed  9-9-97;  8:45  am] 

MUJNO  CODE  3eiO-CN-M 


COMMISSION  OF  HNE  ARTS 
Notica  Of  Moating 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  18 
September  1997  at  10:00  AM  in  the 
Commission's  offices  at  the  Pension 
Building,  Suite  312,  Judiciary  Square. 
441  F  Street,  N.W.,  Washington.  D.C. 
20001.  The  meeting  will  focus  on  a 
variety  of  projects  afi^ecting  the 
appearance  of  the  city. 
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Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C.  29  August  1997. 
CSiarles  H.  Atlwrton. 
Secretary. 

[FR  Doc.  97-23865  Filed  9-9-97;  8:45  am] 
MtXMQ  OOOC  Oao-Ol-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collaction 
Raquiramant  Submlttad  to  Offioa  of 
Managamant  and  Budgat  for  fWvlaw 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  submission  of 
information  collection  #3038-0023 — 
regulations  and  forms  relating  to 
registration  with  the  Commission. 

SUMMARY:  The  Commodity  Futures 
Trading  Conmiission  has  submitted 
information  collection  303S-0023 — 
Regulations  and  Forms  R^ating  to 
Registration  with  the  Commission  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  Commodity  Exchange 
Act,  as  amended,  requires  the 
registration  of  all  futures  commission 
merchants,  floor  traders,  floor  brokers, 
associated  persons,  commodity  trading 
advisors,  commodity  pool  operators, 
introducing  brokers,  and  leverage 
transaction  merchants. 

DATES:  Comments  must  be  received  on 
or  before  October  10, 1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  3228,  NEOB.  Washington,  DC 
20503,  (202)  395-7340.  Copies  of  the 
submission  are  available  from  the 
Agency  Clearance  Officer.  (202)  418- 
5160. 

Title:  Regulations  and  Forms  Relating 
to  Registration  with  the  Commission. ' 
Control  Number:  3038-0023. 
Action:  Extension. 

Respondents:  Commission 
Registrants. 

Estimated  Annual  Burden:  27,467 
hours. 


Issued  in  Washington.  D.C.  on  September 
2. 1997. 

Jean  A.  Webb. 

Secretary  to  the  Commission. 

[FR  Doc.  97-23884  Filed  9-«-«7;  8:45  am] 

BILUNQ  COM  SWI-OI-M 


DEPARTMENT  OF  DEFENSE 

Offica  Of  ttia  Sacratary 

Dafanaa  Intalliganca  Agancy,  Scianca 
and  Taclinok>gy  Adviaory  Board 
Cloaad  Maating 

AGENCY:  Department  of  Pefenw.  Defense 
Intelligence  Agency.         -.^=-.  ,     • 
ACTION:  Notice. 

SUMMARY:  Pursuant  to^e  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463.  as  amended  by  Section  5 
of  PubUc  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  16  September  1997  (800  a.m.  to 
1600  p.m.). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Michael  W.  Lamb.  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328  (202) 231-4930. 
SUPPLEMENTARY  INFORMATION:  Thfe  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  September  2. 1997. 
L.M.  Bjmmn, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  DOc.  97-23961  Filed  »-9-97;  8:45  am] 
SaUNQ  COOC  SOMMM-M 


DEFENSE  NUCLEAR  FACHITIES 
SAFETY  BOARD 

Sunshlna  Act  Maating 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  S^2b),  notice  is  hereby  given  of 
the  following  Defense  Nuclear  Facilities 
Safety  Board  (Board)  meeting  described 
below. 

"Federal  Register"  Citation  of 
Previous  Announcement:  Previously 


aimounced  in  the  August  26. 1997 
Fedraral  Register  (62  FR  45237). 

Previously  Announced  Time  and  Date 
of  the  Meeting:  9:00  a.m..  September  16, 
1997. 

Change  in  the  Meeting:  The  meeting 
has  been  postponed  until  9:00  a.m.  on 
October  23, 1997. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  Acting  General 
Counsel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700,  Washington,  DC  20004-2901, 
(800)  788-4016.  This  is  a  toll-free 
nimiber. 

8UPPUEMENTARY  INFORMATION:  The  Board 
specifically  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  ad|oum  the 
meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  September  8, 1997. 
)elm  T.  Conway, 
Chairman. 
[FR  Doc.  97-24171  Filed  9-8-97;  3:30  pm) 


DEPARTMENT  OF  ENERGY 
Baryllium  Rula  Adviaory  Commitlaa 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  (Pub. 

L.  92-463,  86  Stet.  770),  notice  is  hereby 

given  of  the  following  Advisory 

Committee  meeting. 

NAME:  Beryllium  Rule  Advismy 

Committee. 

DATES  AND  TWCS:  Monday,  October  27, 

1997  through  Thursday,  October  30. 

1997,  9:00  a.m.-5:00  p.m. 

PLACE:  Crystal  City  Marriott,  1999 
Jefferson  Davis  Highway,  Arlington.  VA 
22202.  (703)  413-5500. 
FOR  FURTHER  MFORMAIION  CONTACT: 
Jacqueline  D.  Rogers.  U.S.  Department 
of  Energy.  Office  of  Environment.  Safety 
and  Health,  EH-51,  270CC.  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  (301)  903-5684. 

The  Internet  address  is: 
jackie.roger89eh.doe.gov. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Comirtittee.  The  Purpose  of  the 
Committee  is  to  provide  the  Secretary  of 
Energy  with  advice,  information,  and 
recommendations  on  the  development 
of  a  proposed  rulemaking  for  berylliiun. 
The  Committee  will  provide  an 
organized  forum  for  a  diverse  set  of 
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interested  stakeholders  and  technically 
adept  individuals  to  conduct  an  in- 
depth  assessment  of  beryllium-related 
issues. 

Tentative  Agenda  * 

October  27-30,  1997         '    "    ' 

8:00  a.m.     Registration 

9:00  a.m.    Committee  Chair  Opens 
Public  Meeting 

9:05  a.m.    Presentations  and 
Discussions 

9:30  a.m.    Facilitated  Meeting 

12:00  p.m.    Lunch 

1:30  p.m.    Facilitated  Meeting 

4:30  p.m.    Statements  from  the  Public 

5:00  p.m.    Meeting  Adjourns 

A  final  agenda  will  be  available  at  the 
meeting. 

*  Note:  It  is  anticipatad  that  Brsakout 
Sessions  may  occur  during  the  conduct  of 
this  Public  Meeting.  Members  of  the  public 
are  invited  to  attend  those  Breakout  Sessions. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Jacqueline  Rogers  at  the 
mailing  address,  telephone  number  or 
internet  address  listed  above. 
Individuals  may  also  register  to  speak 
on  October  27. 1997  to  October  30, 1997 
at  the  meeting  site.  Every  effort  Will  be 
made  to  bear  all  those  wishing  to  speak 
to  the  Committee,  on  a  first  come,  first 
serve  basis.  Those  who  call  in  will  be 
given  the  opportunity  to  speak  first 
Depending  upon  the  number  of 
individuals  wishing  to  speak,  the 
Committee  Chair  will  determine  the 
length  of  time  for  the  presentations  at 
each  meeting.  The  Conunittee  Chair  is 
empowered  to  conduct  the  meeting  in  a 
£uhion  that  will  facilitate  the  orderly 
conduct  of  business. 

Meeting  Minutes:  A  meeting  transcript 
and  minutes  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190.  Forrestal  Building.  1000 
Independence.  S.W.,  Washington.  DC 
20585  between  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC  oo  September  2, 
1997.  . 

Rachel  M.  Samael. 

Deputy  Advisory  Conunittee  Management 
Officer. 
(FR  Doc.  97-23969  Filed  9-9-97;  8:45  ami 

1UJM0  cooe  i«ao  oi-p 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant, 
Amarillo.  Texas 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

aUMMAHY:  Pursuant  to  the  prcrvisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisoiy 
Board  (EM  SSAB),  Pantex  Plant. 
Amarillo,  Texas. 

DATE  AND  TIME:  Tuesday.  September  23. 
1997:  1:30  p.m.— 5:30  p.m. 
AOORESSES:  Amarillo  Association  of 
Realtors  5601  Enterprise  Circle 
Amarillo,  Texas. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department -of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030.  Amarillo.  TX 
79120  (806)477-3121. 
SUPPLEMENTARY  INFORMATKM:  Purpose  of 
the  Committee:  The  Board  provides 
input  to  the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

TentatiTe  Agenda 

1:30  p.m.    Welcome — Agenda 

Review — Approval  of  Minutes 
1:40  p.m.    Co-Chair  Comments 
1:50  p.m.    Task  Force  Reports 
2:00  p.m.    Subcommittee  Reports 
2:10  p.m.    Ex-0£Bcio  Reports 
4:00  p.m.    Water  Discussions — part* 

per  million/ parts  per  trillion 
5:00  p.m.    Updates — Occvirrence 

Reports — DOE 
5:30  p.m.    Closing  Remarks/ Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  eJter  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fiashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  %vill 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center.  2201 
South  Washington.  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
fitim  7:45  am  to  10:00  pm,  Monday 
through  Thiusday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Simday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  Cotmty 
Public  Library,  401  Main  Street, 
i»anhandle.  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  o^  calling  Jerry  S.  Johnson  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  September  4, 
1997. 

Racliel  Saamel. 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  97-23970  Filed  9-»-«7: 8:45  am) 
BKiMQ  ooec  MSO-ei-P 


OEPARTMBIT  OF  ENERGY 

Envtronmantal  Management  Sil»- 
SpacHIc  Advisory  Board,  KIrtland  Area 
Offica  (Sandia) 

AQBUCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  September  17. 1997: 
6:00  pjn.-9:00  p.m.  (Mountain  Daylight 
Time). 

ADDRESSES:  Los  Griegos  Family  and 
Commimity  Center,  1231  Candelaria 
NW.,  Albuquerque,  New  Mexico. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  KirUand  Area 
Office,  P.O.  Box  5400,  Albuquerque.  NM 
87185 (505)  845-4094. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  EXDE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
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Tentative  Agenda 

6:00  p.m.    Call  to  Order/Public 

Comments 
6:12  p.m.    Approval  of  Agenda; 

Approval  of  8/20/97  Miiiutes 
6:22  p.m.     Chair's  Report — ^Jesse  D. 

Dompreh 
6:32  p.m.     Staff  Report 
6:37  p.m.    Vote  on  Bylaws  Amendment 

to  Article  VI 
6:52  p.m.    Vote  on  Acclamation  for 

Officers 
7:02  p.m.    Break  7:12  p.m.    Issues 

Committee:  Accelerating.Cleanup: 

Focus  on  2006 
7:27  p.m.    Use  of  National  Dialogue 

Funds— Presentation/Vote 
7:47  p.m.    Northern  New  Mexico 

Citizens'  Advisory  Board 

Discussion 
7:57  p.m.    Enviroimiental  Management 

Integration  Recommendations' 
8:17  pjn.    New/Other  Business 
8:32  p.m.    Public  Comment  Period 
8:42  p.m.    Agenda  Items  for  9/23/97 

Executive  Committee  Meeting 
8:47  p.m.     Agenda  Items  for  10/15/97 

Meeting 
8:52  pjn.    Announcement  of  Next 

Meeting/ Adjourn 
A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  September  17, 
1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PiibUc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  IDepartment  of  Energy 
KirUand  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505) 845-4094. 


Issued  at  Washington,  DC  on  September  4. 
1997. 

Rachel  Samuel. 

Depu  ty  A  dvisory  Committee  Martagement 
Officer. 

[FR  Doc.  97-23971  Filed  0  0  07;  8:45  am] 

BtUMQ  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site* 
Specific  Advisory  Board,  Femald 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB],  Femald. 
DATES:  Saturday,  September  20, 1997, 
9:30  a.m. — 12:30  p.m.;  (public  comment 
session:  10:30  a.m. — 10:40  a.m.). 
ADDRESSES:  Jamtek  Building,  10845 
Hamilton-Cleves  Highway,  Harrison, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force,  P.O.  Box  544,  Ross, 
Ohio  45061,  or  call  the  Femald  Citizens 
Task  Force  office  (513)  648-6478. 
SUPPLBiENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femald  site. 

Tentative  Agenda 

9:30  a.m.    Call  to  Order 

10:00-10:10    Chair's  Remarks  and  New 

Business 
10:10-10:30    Committee  Reports 
10:30-10:40    Opportimity  for  Public 

Comment 
10:40-12:30    Roundtable  Discussion  on 

Citizens  Advisory  Board 

Membership  and  Organization 
12:30  p.m.     Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Sattuday,  September  20, 1997. 

Public  Participation:  The  meeting  is 
oi>en  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official,  Gary  Stegner,  Public  Affairs 
Officer.  Ohio  Field  Office,  U.S. 


Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate,  Chair,  the  Femald  Citizens 
Task  Force,  P.O.  Box  544,  Ross,  Ohio 
45061  or  by  calling  the  Task  Force 
message  line  at  (513)  648-6478. 

Issued  at  Washington,  1X3  on  September  4, 
1997. 

Bachel  Samoal, 

Deputy  Advisory  Conunittee  Management 
Officer. 

(FR  Doc  97-23972  Filed  9-9-97;  8:45  am) 

BUMe  COOC  MW-91-P 


DEPARTMENT  OF  ENERGY 

HydFogan  Technical  Adviaory  Panel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Ptirsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770,  as 
amended),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Hydrogen  Technical  Advisory  Panel. 
DATES:  Tuesday,  September  16. 1997, 
9:00  A.M.-4:30  P.M.,  Wednesday, 
September  17,  1997,  9:00  A.M.-3:30 
P.M. 

ADDRESSES:  Harvey's  Hotel  Lake  Tahoe, 
Highway  50  at  Stateline  Ave..  Stateline. 
Nevada.  Telephone:  800-427-8397. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Eaton,  Designated  Federal 
Official,  Department  of  Energy.  Golden 
Field  Office,  1617  Cole  Blvd.  Golden, 
CO  80401,  Telephone:  303-275-4740. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Panel:  The  Hydrogen  Technical 
Advisory  Panel  (HTAP)  will  advise  the 
Secretary  of  Energy  who  has  the  overall 
management  responsibility  for  carrying 
out  the  programs  under  the  Matsunaga 
Hydrogen  Research,  Development,  and 
Demonstration  Program  Act  of  1990, 
Public  Law  No.  101-566  and  the 
Hydrogen  Futiue  Act  of  1996,  Public 
Law  No.  104-271.  The  Panel  will  review 
and  make  any  necessary 
recommendatfons  to  the  Secretary  on 
the  following  items:  (1)  The 
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implementation  and  conduct  of 
programs  required  by  the  Act.  and  (2) 
the  economic,  technological,  and 
environmental  consequences  of  the 
deployment  of  hydrogen  production  and 
use  systems. 

TentatiTe  Schedule 

Tuesday.  September  16.  1997 

9:00  AM    Introduction  and  Opening 

Comments — A.  Lloyd 
9:15  EKDE    Opening  Comments — A. 

Hoffinan 
9:45  DOE    Federal  Report— R.  Eaton 
10:00    DOE  Hydrogen  Program— S. 

Gronich 
10:30    BREAK 
10:45    TXyE  Transportation  Fuel  Cells— 

P.  Fatil 
11:00    Hydrogen  Program  Budget — S. 

Gronich 
12:00  PM    LUNCH 
1:30    Strategic  Directions  Draft  Plan — 

Bailey/Kamal/Zalosh 
2:30    Electric  Power  Research  Institute, 

Residential  Fuel  Cell  Program — J. 

O'Sullivan 
3:00    BREAK 
3:15    California  Hydrogen  Business 

Council — D.  Moard 
3:30    Public  Comments — Audience 
4:00    HTAP  Panel  Comments— Panel 
4:30    ADJOURN 
6:00    Reception 

Wednesday,  September  17,  1997 

9:00  AM    Carbon  Sequestration— T. 

Chargin 
9:30    President's  Committee  of 

Advisors  on  Science  and 

Technology  H. — Harvey 
9:45     Hydrogen  2000— W.  Hoagland 
10:30    ENRON  Renewable  Energies 

Program — R.  Kelley 
12:00  PM    LUNCH 
1:30    Hydrogen  Demonstration — P. 

Kruger 
2:00    Nevada  Test  Site  Development — 

E.Hodge 
2:30    Hydrogen  CD  ROM— J.  Hurwitch 
2:45    Public  Comments 
3:15    HTAP  Panel  Discussion  and 

Roundup— Panel 
3:30    ADJOURN 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 


contact  Russell  Eaton's  office  at  the 
address  or  telephone  nimiber  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubUc  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meetings  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  A.M.  and  4  P.M.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Russell 
Eaton X)epartment  of  Energy.  Golden 
Field  Office,  1617  Cole  Blvd.;Golden, 
CO  80401,  or  by  calling  (303)  275-4740. 

Issued  at  Washington,  DC  on  September  5, 
1997. 

Radiel  Samuel, 

Depu  ty  A  dvisory  Committee  Managemen  t 
Officer. 

(FR  Doc.  97-23968  Filed  9-»-97;  8:45  am] 
tUNO  COOK  nw  oi-» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  No*.  TMM-l-^tMMO;  TMg6-1-4»- 
000;  TM9e-1-01-000;  TM98-2-01-OOO; 
TIMe-1-112-000:  TIMe-1-«7-000;  TMM- 
2-^-000;  TM9e-1-21-000;  TM9e-1-70- 
000;  TM96-1-22-000;  TM9S-1-2-000; 
TIMa-1-1 30-000;  TM9e-1 -110-000;  TM98- 
1-11-000;  TM98-1-6-000;  TM96-1 -18-000; 
TM9e-1-26-000;  TM9e-1 -60-000;  TtMS-l- 
2S-000;  TMaS-l-S-OOO;  TM96-1-7-000; 
TM9e-1-1 11-000;  TM96-2-1 11-000;  TMM- 
1-a»-000;  TII96-1-«-000;  71106-1-17-000; 
TM06-1-t42-OOO;  TM0fr-1-68-OOO;  TMSe- 
1-20-000;  TIM6-1-42-000:  TM96-1-3a- 
000;  TM06-1-126-000;  TM0e-1-121-OOO; 
TM96-1-40-OOO;  TM06-1-76-OOO  (Not 
Consolidated)] 

Algonquin  Gas  Transmission 
Company;  ANR  Pipeline  Company; 


ANR  Storage  Company;  ANR  Storage 
Company;  Blue  Lake  Qas  Storage 
Company;  Canyon  Creek  Compression 
Company;  Colorado  Interstate  Qas 
Company;  Columbia  Qas  Transmission 
Corporation;  Colunit}ia  Quif 
Transmission  Company;  CNG 
Transmission  Corporation;  East 
Tennessee  Natural  QAs  Company;  Qas 
Transport,  Inc.;  Iroquois  Transmission 
System  LP.;  Koch  Gateway  Pipeline 
Company;  Midwestern  Qas 
Transmission  Company;  National  Fuel 
Qas  Supply  Corporation;  Natural  Gas 
Pipeline  Company  of  America; 
Northern  Natural  Gas  Company; 
Panhandle  Eastern  Pipe  Line 
Company;  South  Georgia  Natural  Gas 
Company;  Southern  Natural  Gas 
Company;  Steutien  Qas  Storage 
Company;  SteulMn  Qas  Storage 
Company;  Stingray  Pipeline  Company; 
Tennessee  Gas  Pipeline  Company; 
Texas  Eastern  Transmission 
Corporation;  Texas-Ohio  Pipeline,  Inc.; 
TrailMazer  Pipeline  Company; 
Transcontinental  Gas  Pipe  Line 
Corporation;  Transwestem  Pipeline 
Company;  Trunkllne  Gas  Company; 
Tuscarora  Qas  Transmission 
Company;  WestGas  Interstate;  Inc.; 
Williston  Basin  Interstate  Pipeline 
Company;  Wyoming  Interstate 
Company,  Ltd.;  Notice  of  Propoaed 
Chariges  In  FERC  Gas  Tariff 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
the  applicants  referenced  above 
tendered  for  filing  tariff  sheets  to 
comply  vyith  the  Commission's 
directives  in  Order  No.  472  and  Order 
No.  A72-B.  to  be  effective  October  1. 
1997. 

Each  applicant  states  that  the  purpose 
of  its  filing  is  to  implement  the  tracking 
of  the  ACA  Unit  Surcharge  authorized 
by  the  Commission  to  be  applied  to 
rates  for  the  fiscal  year  1998  for  recovery 
of  the  Annual  Charge  for  fiscal  year 
1997.  Each  applicant  states  that  the 
ACA  Unit  Surcharge  authorized  by  the 
Commission  for  fiscal  year  1998  is 
$0.0022  per  Dth,  which  is  an  increase  of 
$0.0002  per  Dth  over  the  previous 
surcharge. 

Each  applicant  states  that  copies  of 
this  filing  were  served  on  all  firm 
customers,  interested  state^ommissions 
and  all  current  interruptible  customers. 
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The  above-referenced  dockets  are 
being  noticed  together  due  to  the  large 
nxmiber  of  filings  received.  The  filings 
are  not  being  consolidated.  Any  party 
wishing  to  file  a  motion  to  intervene  or 
protest  must  file  a  separate  motion  for 
each  docket 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regidations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regidations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LefaD-CMhaU. 
Secretary. 
(PR  Doc.  97-23922  Filed  9-9-97;  8:45  «J 

■LUNQ  COM  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER07-4273-OOOI 

CargllMEC.  LLC;  Nottee  of  Filing 

September  4. 1997. 

Take  notice  that  on  August  19, 1997, 
Cargill-IEC,  LLC.  (Caigill-IEC),  a  joint 
venture  between  WPL  Holdings 
Commodities  Trading,  L.L.C.  [WHCT),  a 
member  of  which  is  Heartland  Energy 
Services.  Inc.  (HES),  and  Caigill, 
Incorporated  (Cargill),  filed  for  approval 
of  its  initial  rate  schedule  to  sell  power 
at  market-based  rates  and  for  certiun 
waivers  of  the  Commission's  filing  and 
reporting  requirements.  HES  also  filed  a 
notification  of  change  in  status. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediue  (18  CFR  385.211 


and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  17, 1997.  Protests  will"& 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UisD.CaaheU, 
Secretary. 

(FR  Doc.  97-23934  Filed  9-9-97;  8:45  am] 
BHJJNQ  CODE  tm-tt-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER07-41S8-OOOI 

Cleveland  Electric  Illuminating 
Company;  Notlee  of  Filing 

September  4, 1997. 

Take  notice  that  on  August  12. 1997, 
Cleveland  Electric  Illuminating 
Company,  tendered  for  filing  ^rvice 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service.  The  following 
Agreements  are  between  Centerior 
Service  Com](iany  (as  agent  for  the 
Companies)  and  American  Electric 
Power,  AES  Power,  Incorporated, 
Cinergy  Services,  Incorporated,  Engage 
Energy,  Incorporated,  Norman  Energy 
Services,  and  PacifiCorp  Power 
Marketing.  Incorporated.  The 
Transmission  Customera  mentioned 
above  have  qualified  as  Eligible 
Customers  by  Centerior  Energy  for  Non- 
Firm  Transmission  Service.  The 
Companies  request  an  effective  date  of 
July  1, 1997. 

Any  person  desiring  to  be  he^  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
17, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Qmunission  and  are 

available  for  public  inspection. 

LoisD.CasheU, 

Secretary. 

(FR  Doc  97-23933  Filed  9-9-«7: 8:45  am) 

■UMQ  CODE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguialory 
Commission 

[Docket  No.  TM08-1-32-OOO1 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

September  4, 1997. 

Take  notice  that  on  Axigust  29, 1997. 
Colorado  Interstate  Gas  Company  (OG) 
tendered  for  filing  as  part  of  its  FHIC 
Gas  Tariff,  First  Revised  Volimie  No.  1, 
Fifth  Revised  Sheet  No.  11  A,  reflecting 
a  decrease  in  its  fuel  reimbtirsement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  from  0.76%  to 
0.69%,  reflecting  an  increase  in  the  fiiel 
retention  percentage  for  Transportatioo 
Fuel  Gas  from  2.39%  to  2.48%,  and 
reflecting  no  change  for  Storage  Fuel  gas 
from  1.25%  effective  October  1, 1997. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customera  and  pubUc  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Eiiergy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.Q 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  bflf  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this^ling  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  97-23923  Filed  9-9-97;  8:45  am) 
BMJJNQ  cooe  ITir-OI-M 
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OEPARTMEKT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-005] 

El  Paao  Natural  Gas  Company;  Notice 
of  Proposed  Ctianges  In  FERC  Gas 
TarMt 

September  4. 1997. 

Take  notice  that  on  Augiist  29. 1997, 
El  P8«o  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet,  to 
become  efiiactive  September  1, 1997: 

Seventh  Revised  Sheet  No.  30 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natiiral  Gas  . 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


LateD.( 

Secntary. 

(FR  Do^7-23916  Filed  9-9-97;  8:45  am] 

■LUNO  oooe  tnr-oi-M 

DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Dociiet  rto.  TM98-1-33-000] 

El  Paso  Natural  Gas  Company;  Notica 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  4, 1997. 

Take  notice  that  on  August  29, 1997. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1-A  and  First  Revised 


Volume  No.  2,  the  following  tariff  sheets 
to  become  effective  October  1,  1997: 

Second  Revised  Volume  No.  1-A 

Tenth  Revised  Sheet  No.  20 
Eleventh  Revised  Sheet  No.  23 
Fourteenth  Revised  Sheet  No.  24 
Eleventh  Revised  Sheet  No.  26 
Tenth  Revised  Sheet  Nos.  27  and  28 
First  Revised  Sheet  Nos.  37  and  38 

Third  Revised  Volume  No.  2 

41>t  Revised  Sheet  Na  1-D.2 
34th  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  reflect  that  the 
Annual  Charge  Adjustment  to  be 
collected  for  the  fiscal  year  beginning 
October  1, 1997  is  to  be  $0.0021  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  RtUes  and  * 

Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoD-Caehell. 
Secretaiy. 
[FR  Doc.  97-23924  Filed  9-9-97;  8:45  am) 

BNJJNQ  CODE  SMT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

[Docket  Na  TM9B-1-S1-00q 

Great  Lakes  Gas  Transmission  Umltsd 
Partnership;  Notice  of  Proposed 
Changas  in  FERC  Gas  Tariff 

September  4, 1997. 

Take  notice  that  on  August  29, 1997. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Greet  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  Eighth 
Revised  Sheet  No.  7,  proposed  to  be 
effective  October  1,  1997. 

Great  Lakes  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  to 
reflect  the  new  ACA  rate  to  be  charged 
pursuant  to  the  Annual  Charges 
Adjustment  Clause  provisions 
established  by  the  Commission  in  Order 


No.  472,  issued  May  29, 1987.  The  new 
ACA  rate  to  be  cluq^  by  Great  Lakes 
was  established  by  FERC  notice  given 
on  August  20, 1997  and  is  to  be  effiactive 
October  1, 1997.  Greet  Lakes  is  also 
changing  the  above-referenced  tariff 
sheet  to  reflect  the  correct  effective  date 
of  the  Gas  Research  Institute  fimding 
surcharges  pursuant  to  the 
Commission's  September  27, 1996 
Order  in  Docket  No.  PR96-267-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
tb  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pfurty 
must  file  a  motion  to  intervene.  Copies 
of  this  compliance  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
U^aCashall. 
Secretary. 

(FR  Doc.  97-23926  Filed  9-9-97;  8:45  am] 
I  oooc  fln7-M-«i 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commission 

[Docket  Na  RP«7-151-006] 

MM  Louislarta  Gas  Company;  Notice  of 
Propoaad  Chartgas  in  FERC  Gaa  Tariff 

September  4, 1997. 

Take  notice  that  on  August  29, 1997, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  its  become 
part  of  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  Third  Substitute  First 
Revised  Sheet  No.  87,  with  an  effective 
dateof  )ime  1. 1997. 

Mid  Louisiana  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Letter  Order,  dated 
August  21, 1997  in  Docket  No.  RP97- 
151-004,  in  which  the  Conunission 
directed  Mid  Louisiana  to  refile  the 
stated  tariff  sheet  indiceting  corrected 
version  nimibers  for  GISB  EDM 
standards  incorporated  by  reference. 
The  sheet  is  submitted  with  the  effective 
date  imchanged,  June  1. 1997. 

Any  person  desiring  to  protest  seid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission. 
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888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
compliance  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Caahail. 

Secretojy.  ^^^, 

(FR  Doc.  97-23914  Filed  9-9-07;  8:4$  am) 

BlUmG  COOE  f717-«t-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  ftogulatory 
Commiasfon 

[Docket  Na  Tme-l-l-OOl] 

MIdcoast  Intarstals  Transmission,  Inc.; 
Notica  of  ACA  RlIng 

September  4, 1997. 

Take  notice  that  on  August  29, 1997, 
Midcoast  Interstate  Transmission,  Inc. 
(formerly  Alabama-Tennessee  Natural 
Gas  Company)  (Midcoast),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet  with  a  proposed 
effective  date  of  October  1.  1997: 

SUB  14th  Revised  Sheet  No.  4 

Midcoast  states  that  the  purpose  of 
this  filing  is  to  revise  the  Annual  Charge 
Adjustment  (ACA)  filing  Midcoast  made 
on  August  12, 1997.  in  FERC  Docket  No. 
TM97-8-1-1-000.  to  reflect  the 
Commission's  corrected  Annual  Charge 
Unit  Rate  of  $0.0022  per  Dth.  Midcoast 
states  that  it  was  notified  of  the  change 
in  the  unit  rate  by  the  Commission's 
notice  dated  August  20. 1997.  Midcoast 
further  states  that  the  instant  filing 
reflects  and  increase  of  $0.0001  per  Dth 
over  that  shown  in  14th  Revised  Sheet 
No.  4.  and  an  increase  of  $0.0002  over 
its  previotis  efEsctive  ACA. 

Midcoast  requests  any  waiver  that 
may  be  required  in  order  to  accept  and 
approve  this  filing  as  submitted. 

Midcoast  states  that  copies  of  the 
tariff  filing  have  been  served  upon  the 
Company's  affected  customers  and 
interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Ride  211  of 
the  Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cariiell. 
Secretary. 

(FR  Doa  97-23919  Filed  9-9-97;  8:45  am] 
BUMa  cooc  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

FSdaral  Enargy  Regulatory 
Commission 

[Docket  No.  RP9i-78-00q 

Midwestern  Gas  Transmission 
Company;  Notica  of  Refund  Report 

September  4, 1997. 

Take  notice  that  on  September  2. 
1997,  Midwestern  Gas  Transmission 
Company  (Midwestern),  filed  its  report 
of  refimds  reflecting  refunds  provided  to 
its  customers. 

Midwestern  states  that  the  purpose  of 
these  refimds  was  to  flow  through  to  its 
customers  refunds  received  bom  its 
former  upstream  supplier,  Tennessee 
Gas  Pipeline  Company  (Tennessee).  On 
May  16, 1997.  Midwestern  states  that  it 
received  from  Tennessee  a  refimd  of 
amounts  paid  under  its  former  Rate 
Schedule  CD  contracts  with  Tennessee. 
Tennessee  effectuated  the  refund 
pursuant  to  Article  VII  of  the 
Stipulation  and  Agreement  filed  on  June 
2,  1993,  as  approved  by  the  Federal 
Energy  Regulatory  Coomiission's  order 
issued  on  October  29, 1993,  in  Docket 
No.  RP91-203  et  al. 

On  August  4, 1997,  Midwestern  states 
that  it  disbursed  refunds,  with  interest, 
to  its  customers  entitled  to  a  refund 
totaling  $219,846  with  detailed 
calculations  supporting  the  refunded 
amount. 

Midwestern  states  that  a  copy  of  this 
filing  including  Schedules  1,  2  and  3 
has  been  mailed  to  each  affected  state 
regulatory  commission  and  to 
Midwestem's  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washii^on,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  September  11, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 


appropriate  action  to  be  taken,  -but  wfll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are' 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD-CaahaO,    . 
Secretary. 

(FR  Doc  97-23911  FUed  »-»-97: 8.-45  ami 
OOOC  sy^r-et-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commission  j^. 

[Docket  Na  TM98-1-47-00(q 

MIGC.  inc.;  Notica  of  Propoaad 
Changas  In  FERC  Gaa  Tariff 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
MIGC.  Inc.  (MIGC)  tendered  for  filing  to 
become  part  of  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  Fifth  Revised 
Sheet  No.  4.  This  tariff  sheet  is  proposed 
to  beccHne  efEective  October  1, 1997. 

MIGC  states  that  the  instant  filing  is 
being  submitted  to  reflect  Annual 
Charge  Adjustment  unit  charges 
applicable  to  transportation  services 
during  the  fiscal  year  commencing 
October  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petiticm 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  DC 
20426,  in  accordance  with  Rides  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Searetaiy. 

[FR  Doc.  97-23925  Filed  9-9-97;  8:45  am) 
BNJJNS  COOE  snr-ei-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  Na  TM96-1-«2-OO0I 

Mojave  PIpallna  Company;  Notica  of 
Propoaed  Changes  in  FERC  Gas  Tariff 

September  4, 1997. 

Take  notice  that  on  August  29.  1997, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  October  1, 1997: 
First  Revised  Sheet  No.  11 

Mojave  states  that  it  is  tendering  this 
tariff  sheet  to  reflect  that  the  Annual 
Charge  Adjustment  to  be  collected  for 
the  fiscal  year  beginning  October  1 , 
1997  is  to  be  S0.0021  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervei»e  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commisson's  Rules  and  Regulations. 
All  such  motions  or  protests  must  he 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  O.  Caahdl. 
Secretary. 

(PR  Doc.  97-23929  Filed  9-9-97;  8:45  ami 
BHJJNQ  COOe  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-02S] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4, 1997. 

Take  notice  that  on  Augtist  29, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  be  effective  September  1, 
1997: 

Fifth  Revised  Sheet  No.  7B      - 
Second  Revised  Sheet  No.  7E.02 


Second  Revised  Sheet  No.  7E.03 
Second  Revised  Sheet  No.  7G.01 
Second  Revised  Sheet  No.  7H 

NGT  states  that  these  tariff  sheets  are 
filed  to  reflect  revisions  to  identified 
receipt  points  and  corporate  name 
changes  of  certain  shippers  with  regard 
to  negotiated  rate  transactions  already 
on  file  with  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DJu. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in  - 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  tbe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretory. 

(FR  Doc.  97-23912  Filed  9-9-97;  8:45  ami 
HUMO  OOOC  SriT-SI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodtet  Na  RP97-31S-004] 

Northwast  PIpallna  Corporation;  Notica 
of  Compllanca  Filing 

September  4, 1997. 

Take  notice  that  on  August  29, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Voliune  No.  1,  the  following  tariff  sheets 
to  become  effiective  September  1, 1997: 

First  Revised  Sheet  No.  232-H 
First  Revised  Sheet  No.  232-1 
First  Revised  Sheet  No.  232-J 
Original  Sheet  No.  232-K 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  July  30, 1997  order  in  this 
proceeding,  which  requires  Northwest 
to  revise  certain  scheduling  provisions 
proposed  in  conjunction  with  providing 
a  pooling  service. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  IX: 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 

fil^  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LoisaCaslMll. 

SecnCaiy. 

|FR  Doc.  97-23917  Filed  »-9-97;  8:45  am] 

HUNO  COOC  •n7-0t-4l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaakm 

[Docket  NaTIM«k1-7»-«»11  ^ 

Ozaric  Gas  Transmission  System; 
Notice  Of  Proposed  Changaa  lo  FERC 
GaaTariff 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  substitute  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  October  1, 1997: 
Substitute  Sixteenth  Revised  Sheet  No.  4 

Ozark  states  that  on  August  20, 1997, 
it  submitted  for  filing  a  tariff  sheet 
intended  to  reflect  an  Aimual  Charge 
Adjustment  (ACA)  charge  of  $.0021/Dth. 
However,  imbeknownst  to  Ozark,  on 
August  20. 1997.  the  Commission  issued 
a  revised  calculation  of  the  ACA  charge, 
resulting  in  an  ACA  charge  of  $.0022/ 
Dth.  Ozark  states  that  this  filing  is 
intended  to  revise  Ozark's  August  20  ■ 
filing  to  include  the  Commission's 
adjusted  ACA  charge. 

Ozark  states  that  it  is  amending  its 
transmission  rate  schedules  to  reflect 
the  Commission-proscribed  ACA  unit 
charge  of  $.0022  per  Dekatherm.  Ozark 
states  that  this  is  a  $.0002  increase  bom 
the  currently  effective  ACA  unit  charge. 
Ozark  states  that  its  filing  is  submitted 
pursuant  to  Section  154.402  of  the 
Commission's  Regulations  and  Section 
11  of  the  General  Terms  and  Conditions 
of  Ozark's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Ozark  states  that  copies  of  this  filing 
were  served  on  Ozark's  jurisdictional 
customers.  « 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 


385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD-CasheU. 
Secretary. 

[FR  Doc  97-23927  Filed  9-9-97;  8:45  am] 
laUNQ  OOOC  SnT-SI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  No.  TIM8-1-86-O00I 

Pacific  Gas  Transmission  Company; 
Notica  of  Propoaed  Changes  in  FERC 
Gas  Tariff 

September  4, 1997. 

Take  notice  that  on  August  29.  1997. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  for  filing  and 
acceptance  Eighteenth  Revised  Sheet 
No.  4,  Ninth  Revised  Sheet  No.  4A, 
Fourth  Revised  Sheet  No.  5A,  and 
Eighth  Revised  Sheet  No.  6C  to  be 
included  in  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1-A  and 
Fourteenth  Revised  Sheet  No.  7  to  be 
included  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  to  become 
effective  October  1, 1997. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  reflect  a  modification  to  the 
Aimual  Charge  Adjustment  fee,  in 
accordance  with  the  Commission's  most 
recent  Annual  Charge  bUling  to  PGT. 
PGT  fiulher  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
jurisdictional  customers  and  upon 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  shotild  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Conunission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.Casheli. 

Secretary. 

(FR  Doc.  97-23928  Filed  9-9-47;  8:45  am] 

BiuMO  cooe  sriT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    ' 
Commission 

[Docket  No.  ER97-d92»-00Q) 
PPM  Four  LLC;  Notice  of  Filing 

September  4. 1997. 

Take  notice  that  on  July  25, 1997.  PM 
Four  LLC  tendered  for  filing  FERC  Rate 
Schedule  No.  1  in  the  above-refermced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.-Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCashriL 
Secretary. 

[FR  Doc.  97-23931  Filed  9-9-S7;  8:45  am] 
MLUNQ  CODE  tn7-01-M 


DEPARTMEIfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM98-1-6-000I 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  to  FERC  Gaa 
Tariff 

September  4. 1997. 

Take  notice  that  on  August  29, 1997. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
sheets,  with  an  effective  date  of  October 
1, 1997: 

Sixth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  7a 
Sixth  Reviswl  Sheet  No.  8 


Sixth  Revised  Sheet  No.  9 

Sea  Robin  states  that  the  aforesaid 
tariff  sheets  implement  the 
Commission's  revised  Annual  Charge 
.  Adjustment  (ACA)  of  .23«  per  Dth.  This 
represents  an  increase  of  .03e  per  Dth  in 
the  ACA  charge  from  the  current  level 
of  .20c  per  Dth. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  filing  were  served  upon  all  of 
Sea  Robiif  s  customers,  affected 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  " 

385.214,  385.211).  All  such  motions  or 
protests  must  be,filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheU. 
Setretary. 

[FR  Doc.  97-23920  Filed  9-9-97;  8:45  am] 
BNJJNQ  OOOC  snT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Docket  No.  CP97-7l»-000] 

Tennessee  Gas  PIpallna  Company; 
Notica  of  Application 

September  4, 1997.  *"' 

Take  notice  that  on  August  27, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Housto^. 
Texas  77252,  filed  an  abbreviated 
application  in  Docket  No.  CP97-716- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act,  requesting 
authorization  to  remove  and  replace 
minor  interconnect  and  header  facilities 
in  connection  with  Tennessee's 
proposed  modification  of  its  Lobelville 
Meter  Station  located  in  Lobelville, 
Perry  Coimty,  Tennessee.  Specifically, 
Tennessee  seeks  authorization  to 
remove  and  replace  (1)  approximately 
40  feet  of  8-inch  diameter  pipe  located 
between  Valve  79B-101.1  and  upstream 
meter  header;  and  (2)  two  12-indi 
measurement  headers. 
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Any  person  desiring  to  be  heard  or  to 
mal^e  any  protest  with  reference  to  said 
application  should  on  or  before 
September  25.  1997,  Sle  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 
and  the  Regulations  imder  theMatural 
Gas  Act  (18  CFR  157.10.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jiirisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  Irafore  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Teimessee  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CiHhell. 
Secretaiy. 

[FR  Doc  97-23909  Filed  9-9-97;  8:45  am) 
MLLMG  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No*.  RP96-30e-003  and  RP96-268- 
003] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Tariff  Revisions  To 
Reflect  Cancellation  of  Third  Party 
Provider  Storage  Swing  Option 
Program 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  proposed 


revised  tariff  sheets  to  be  effective 
September  28, 1997,  that  reflect  the 
cancellation  of  the  third  party  provider 
(TPP)  storage  swing  option  (SSO) 
program  set  forth  in  Rate  Schedule 
LMS-MA. 

Teimessee  states  that  copies  of  this 
filing  have  been  mailed  to  each  of  the 
parties  that  have  intervened  in  the 
referenced  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  Washington.  D.C    '/r. '. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  11, 1907. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoiaD.Cuhell. 
Secretaiy. 

(FR  Doc.  97-23913  Filed  9-9-97;  8:45  am] 
aiujNQ  oooc  sriT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dodwt  No.  ER97-3687-000] 

The  Toledo  Edison  Company;  Notice  of 
Filing 

September  4. 1997. 

Take  notice  that  on  August  20, 1997, 

The  Toledo  Edison  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  12. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lok  D.  CMhall. 

Secretary. 

[FR  Doc.  97-23930  Filed  9-9-97;  8:45  am) 

MJJHQ  COM  friT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

(Docket  Na  ER97-4046-000] 

Toledo  Edison  Comfiany;  Notice  of 
Rling 

September  4, 1997. 

Take  notice  that  on  August  1, 1997, 
the  Toledo  Edison  Company  tendered 
for  filing  its  quarterly  report  of 
transactions  for  the  period  April  1, 1997 
to  June  30,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  17, 1997.  Protests  wiD  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell. 
Secretary. 

[FR  Doa  97-23932  Filed  9-907;  8:45  am) 
atUMQ  COM  S71T-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doctol  No.  RP97-16a-004] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

September  4, 1997. 

Take  notice  that  on  September  2, 
1997,  Tuscarora  Gas  Transmission 
Company  (Tuscarora)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  the  following  tariff  sheets 
to  become  effective  November  1, 1997: 

Second  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  37 
First  Revised  Sheet  No.  37A 


First  Revised  Sheet  No.  37B 
Second  Revised  Sheet  No.  42 
First  Revised  Sheet  No.  42B 
Second  Revised  Sheet  No.  48 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  Pursuant  to 
Section  375.307  (b)(1)  and  (b)(3)  OPR 
Division  of  Pipeline  Rates  West)  and 
Order  587-C. 

Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  ail  parties  on  the 
service  list  in  this  docket,  all  customers 
of  Tuscarora  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  RuJes  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Leto  D.  Cashall. 
Secretaiy. 

[FR  Doc.  97-23915  Filed  9-0-97;  8:45  am) 
BNJJNQ  COM  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP97-377-001] 

Wililston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission,  its  Refund 
Report  made  in  compliance  with  the 
Commission's  Order  issued  June  26, 
1997  in  the  above  referenced  docket 

Williston  Basin  states  that  on  August 
13,  1997,  refunds  were  sent  to  the 
applicable  Rate  Schedule  FT-1  shippers 
to  reflect  the  final  reconciliation  of  the 
Rate  Schedule  FT-1  Gas  Supply 
Realignment  (GSR)  amortization 
account.  Williston  Basin  also  states  that 
on  this  same  date,  an  invoice  was  sent 
to  the  applicable  Rate  Schedule  ST-1 
shipper  to  reflect  the  final  reconciliation 
of  the  Rate  Schedule  ST-1  GSR 
amortization  account.  The  GSR  refunds 
associated  with  Rate  Schedule  FT-1 
included  interest  through  August  13, 


1997,  and  the  final  billing  associated 
with  Rate  Schedule  ST-1  included 
interest  through  August  25, 1997,  in 
accordance  with  Section  154.501  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Coomiission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  September  11, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  \he 
appropriate  action  to  be  taken,  but  will 
not  serve  to  inake  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  C^bM, 
Secretary. 
[FR  Doc.  97-23918  Filed  9-9-97;  8:45  am] 

MUMQ  COM  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  Tme-l-l  19-000] 

Young  Gas  Storage  Company.  Ltd.; 
Notice  of  Rllng 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
Young  Gas  Storage  Company.  Ltd. 
(Yoimg)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
Fourth  Revised  Sheet  No.  4  and  First 
Revised  Sheet  No.  5A.  The  tariff  sheets 
reflect  an  increase  in  the  ACA 
adjustment  charge,  resulting  in  a  new 
ACA  rate  of  $0.0020  per  Dth  based  on 
Young's  1997  ACA  billing.  Young 
requests  that  the  new  $0.0020  cent  per 
Dth  ACA  charge  be  effective  October  1, 
1997. 

Young  states  that  copies  of  this  filing 
have  been  served  on  Young's 
jiuisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
RegiUations.  Protests  will  be  considered 
by  the  Commissionin  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
*  Public  Reference  Room. 
LokD.CMkeil, 
Secretaiy. 

[FR  Doc.  97-23921  Filed  9-9-97;  8:45  am] 
aaiMQ  COM  tnr-oi-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Examplion 

September  4, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No:  7254-001 . 

c.  Dote  Fi7ed;  February  11, 1997. 

d.  Applicant:  AtcD  Hydro,  Inc. 

e.  Name  of  Project:  West  Dudley 
Project. 

f.  Location:  Quinebaug  River, 
Worcester  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  Section  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert 
King,  P.E..  President,  A&D  Hydro,  Inc.. 
170  Barretts  Mill  Rd.,  Concord,  MA 
02174,(617)646-0432. 

i.  FERC  Contact:  Anum  Piitchiaioni. 
(202) 219-3297. 

j.  Comment  Date:  October  10, 1997. 

k.  Description  of  Project:  A&D  Hydro, 
Inc.,  exemptee  for  the  West  Dudley 
Project,  filed  an  application  to  correct 
the  description  of  the  project  stated  in 
the  exemption.  The  Notice  of  Exemption 
issued  on  June  10, 1983,  describes  tiie 
project  ccmsisting  of  a  dam  with  13-feet- 
high  gross  head,  including  existing  2- 
foot-high  flashboards,  with  a  tail  water 
elevation  of  364.5  feet,  and 
impoundment  surfece  elevation  of  377.5 
feet.  The  exemptee  filed  a  1993  survey  ~ 
and  a  1997  exhibit  drawing  that 
indicates  an  error  in  the  headpond 
elevation  and  flashboards  height  These 
elevations  correspond  to  4-foot-high 
flashboards,  and  about  13  feel  of  head. 
The  exemptee  stated  that  the  flashboard 
height  has  not  changed  since  the  project 
was  exempted  from  licensing  in  1983. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
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Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

'•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Loia  D.  Caibail. 

Secretary.  "^  ^ 

(FR  Doc.  97-23910  Filed  9-9-97;  8:45  am] 
MUMQ  oooe  snT-et-M 


BIVIRONMBfTAL  PROTECTION 
AGENCY 

[P(>f*-a041SA;  Fm.-6726-7] 

Dakaib  G«n«tics  Corporation; 
Approval  of  a  Pesticide  Product 
Conditional  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  tmnounces 
Agency  approval  of  an  application  to 
conditionally  register  the  product 
DEKALBt.  containing  a  plant  pesticide 
active  ingredient  not  included  in  any 
previously  registered  product  pursxiant 


to  the  provisions  of  section  3(cH7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTVIER  INFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn.  Regulatory 
Action  Leader,  BiopesUcides  and 
Pollution  Prevention  Division  (7501 W). 
Office  of  Pesticide  Programs.  401  M  St.. 
SW..  Washington.  DC  20460.  Office 
location  and  telephone  number 
Westfield  Building  North  Tower,  CS  #1, 
Environmental  Protection  Agency.  2800 
Crystal  Drive,  Arlington.  VA  22202, 
70^308-6715;  e-mail: 
mendelsohn.mike9epamail.epa.gov. 

SUPPI^MENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  docviment  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  imder  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  )uly  31. 1996  (61  FR 
39959;  FRL-5379-9).  which  announced 
that  Dekalb  Genetics  Corporation.  3100 
Sycamore  Road.  DeKalb,  IL  60115-9600. 
had  submitted  an  application  to  register 
the  product  Com  Borer-Resistant  Com 
Containing  Insecticidal  Bt  Protein  n 
(EPA  File  Symbol  69575-E).  containing 
the  plant  pesticide  active  ingredient 
Bacillus  thuringiensis  subspecies 
kuistaki  CryLA(c)  delta-endotoxin  and 
the  genetic  material  necessary  for  its 
production  in  com  at  100  percent,  an 
active  ingredient  not  included  in  any 
previously  registered  product. 

The  application  was  approved  on 
March  25. 1997,  as  DElCALBt  (formerly 
Com  Borer-Resistant  Com  Containing 
Insecticidal  Bt  Protein  11);  the  com  seed 
containing  this  plant  pesticide  is  for  use 
on  field  com  only  (EPA  Registration 
Number  69575-2).  The  chemical  was 
amended  to  read  "Bacillus  thuringiensis 
CrylA(c)  delta-endotoxin  and  the 
genetic  material  necessary  for  its 
production  in  com." 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Bacillus 
thuringiensis  CrylA(c)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  in  com,  and  information 


on  social,  economic,  and  environmental 
benefits  to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  natiue  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposiire.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
Bacillus  thuringiensis  CrylA(c)  delta- 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  com 
during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

This  product  is  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C).  Dekalb  must  submit 
all  data  required  for  registration  for  this 
product.  If  the  conditions  are  not 
complied  with  the  registration  will  be 
subject  to  cancellation  in  accordance 
with  FIFRA  section  6(^.  This 
registration  will  automatically  expire  on 
April  1,  2001. 

Consistent  with  section  3(c)(7HC).  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  wilinot 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on  Bacillus 
thuringiensis  CrylA(c)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  in  com. 

A  copy  of  the  fact  sheet,  which 
provides  a  summaiy  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Sovice 
(NTIS).  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(cH2)  of 
FIFRA.  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  1132.  CM  »2.  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
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to  the  Freedom  of  Information  Office  (A- 
101).  401  M  St,  SW.,  Washington,  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and{2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C  136. 

ListofSul^ects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  August  26. 1997. 

JaBst  L.  Adbbissii. 

Director,  Biopestiddes  and  Pollution 

Prevention  Division.  Office  of  Pesticide 

Programs. 

(FR  Doc.  97-23687  Filed  9-9-97;  8:45  am) 
BtUJMOOOCE  aSSO  BP  F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30439;  FRL-6740-8] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  and  a 
product  involving  a  change  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIF^),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  October  10, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30439]  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  401 
M  St,  S.W.,  Washington.  D.C.  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2. 1921  Jefiierson  Davis  Hwy.. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 


"SUPPLEMENTARY  INFORMA'nON." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  ail 
of  that  information  as  "Coi^dential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8:30  a.m.  to  4  pjn.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTXER  WTORMATIOH  CONTACT:  The 
Regulatory  Action  Leader  listed  in  the 
table  below: 


Reguialory  Action  Leader 

Office  location/leiephone  number 

Address 

Mictiaei  Mendelsohn 

Sth  floor,  CS  *1,  703-308-6715.  »-maii:  mendeisohn.mlke9epamail.epa.gov. 
Rm.  5^39.  CS  «1.  70&-308-12S0.  e^nail:  moats.sheiia9epamafl.epa.gov. 

2800  Crystal  Drive,  Arlington, 

Sheila  Moats.  

VA 
-Do- 

SUPPLEMBTTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  a  pesticide  product  containing 
an  active  ingredient  not  included  in  any 
previously  registered  prodiust  and  a 
product  involving  a  change  use  pattern 
pursuant  to  the  provision  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

L  Product  Containing  a  New  Active 
Ingredient  Not  Previously  Registered 

File  Symbol:  70759-R.  Applicant  EM 
Industries  Inc./Rona.  7  Skyline  Drive. 
Hawthorne.  NY  10532.  Product  Name: 
Insect  Repellent  3535.  Biochemical. 
Active  ingredient  3-(N-Butyl-N-acetyll- 
aminopropionic  acid,  ethyl  estn:  at  9i8 
percent.  Proposed  classification/Use: 
None.  For  use  only  in  the  formulation 
of  insect  repellent  products  against 
mosquitoes,  deer  ticks,  body  Oce,  and 
biting  flies.  (Sheila  Moats) 

n.  Product  Involving  a  Change  Use 
Pattern 

File  Symbol:  6526A-R.  Applicant: 
Rogers  Seed  Company,  600  N. 
Armstrong  Place,  Boise,  ID  83704. 


Product  Name:  Attribute  Insect 
Protected  Sweet  Com.  Active 
ingredient  Bacillus  thuringiensis 
CryIA(h)  delta-endotoxin  and  the 
genetic  material  (plasmid  vector 
pZOl502)  necessary  for  its  production 
in  com  at  0.0002-0.0006  percent 
P*ropo8ed  classification/Use:  None.  To 
include  in  its  presenUy  registered  field 
com  use,  a  new  use  of  the  Bt  protein 
plant  pesticide  active  ingredient  for  the 
control  of  the  European  Com  Borer  and 
Com  Earworm  in  sweet  com.  (Mike 
Mendelsohn) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Fefleral  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  appUcation  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 


numbw  [OPP-304391  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail  .efto-gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-3043g]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Written  conunents  filed  pursuant  to 
this  notice,  will  be  available  in  the 
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Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  at  the  address 
provided,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays.  It  is  suggested  that  persons 
interested  in  reviewing  the  application 
file,  telephone  this  office  at  (703-305- 
5805)  to  ensure  that  the  file  is  available 
on  the  date  of  intended  visit. 

Antkoritjr:  7  U.S.C.  136. 

LJat  of  Sobiecti 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  August  26, 1997. 

JaDet  L*  Asdcneiif 

Director,  Biopesbcides  and  Pollution 

Prevention  Divition,  Office  of  Pesticide 

Programs. 

(FR  Doc.  97-23685  Filed  9-9-97;  8:45  am] 
MLUNGCOOE  WW  60  F 


ENVIROflMENTAL  PROTECTION 
AGENCY 

{OPP-30394A:  FRL-5726-4] 

Monsanto  Company;  Approval  of  a 
Pesticide  Product  Conditional 
Registration 

AGBiCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Monsanto  Company  to 
conditionally  register  the  proiduct 
YieldGard  for  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(7)(B)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Michael  Mendelsohn.  Regulatory 
Action  Leader,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs,  401  M  St. 
SW..  Washington,  DC  20460.  Office 
location  and  telephone  number 
Westfield  Building  North  Tower,  CS  #1, 
Environmental  Protection  Agency,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
703-308-8715;  e-mail: 
mendel8ohn.mikedepamaiI.epa.gov. 
SUPPt^MENTARY  INFORMATION: 
Electnmic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Regiaier  of  November  1,  1995 
(60  FR  55574:  FRL-4979-7].  which 


announced  that  Monsanto  Company  700 
Chesterfield  Pvkway  North  St.  Louis, 
MO  63198,  had  submitted  an 
application  to  register  the  product 
Bacillus  thuringiensis  subsp.  kurstaki 
(B.t.k.)  Insect  Control  Protein  (EPA  File 
Symbol  524-UIO). 

The  product  was  announced  as 
containing  the  plant  pesticide  active 
ingredient  Bacillus  thuringiensis  subsp. 
kurstaki  delta-endotoxin  as  produced  in 
com  by  a  cryIA(b)  gene  and  its 
controlling  sequences,  an  active 
ingredient  not  included  in  any 
previously  registered  product 
Subsequent  to  this,  the  Agency 
approved  a  seed  increase  registration  for 
this  active  ingredient  on  May  28, 1996, 
under  EPA  Registration  No.  524-492. 

The  full  commercial  use  application 
from  Monsanto  was  approved  on 
December  20, 1996,  as  YieldGard 
(formerly  Bacillus  thuringiensis  subsp. 
kurstaki  (B.t.k.)  Insect  Control  Protein) 
for  use  on  field  com  (EPA  Registration 
Number  524—489).  the  chemical  was 
amended  to  read  "Bacillus  thuringiensis 
CryIA(b)  delta  endotoxin  and  the 
genetic  material  necessary  for  its 
production  in  com  at  0.023-0.029 
percent." 

This  registration  was  conditionally 
granted  to  allow  additional  use  of  the 
active  ingredient  for  food  and  feed  in 
field  com  in  accordance  with  FIFRA 
section  3(c)(7)(B).  This  use  is 
conditional  upon  data  development  in 
the  area  resistance  management  research 
and  Collembola  and  Daphnia  magna 
toxicity  testing  and  limited  by  resistance 
management  and  expiration  provisions 
of  the  registration. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(B)  of 
FIFRA  for  a  product  involving  a 
changed  use  pattern  where  certain  data 
are  lacking,  on  condition  that  such  data 
are  received  as  specified  by  EPA  and  the 
applicant  has  submitted  satisfactory 
data  pertaining  to  the  proposed 
additional  use  and  the  amended 
registration  would  not  significantiy 
increase  the  risk  of  any  unreasonable 
adverse  effect. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Bacillus 
thuringiensis  CryIA(b)  delta  endotoxin 
and  the  genetic  material  necessary  for 
its  production  in  com,  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  such  use. 
Based  on  these  reviews,  the  Agency  was 
able  to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
Bacillus  thuringiensis  CryIA(b)  delta 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  com 
consistent  with  the  terms  and 


conditions  of  registration  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment. 

This  product  !a  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(B).  This  registration  will 
automatically  expire  on  midnight  April 
1,  2001.  EPA  will  reevaluate  the 
effectiveness  of  Monsanto's  resistance 
management  plan  before  April  1,  2(X)1, 
and  decide  whether  to  convert  the 
registrations  to  a  non-expiring 
registrations.  If  the  conditions  are  not 
complied  with  the  registration  will  be 
subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e). 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
Monsanto's  Bacillus  thuringiensis 
CryIA(b)  delta-endotoxin  and  the 
genetic  material  necessary  for  its 
production  in  com. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2,  Arlington. 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101).  401  M  St..  SW..  Washington,  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Aniliortty:  7  U.S.C  136. 

List  of  Sttbjecta 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
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Dated:  August  26. 1997. 

Janat  L.  Anderwn, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Prograins. 

[FR  Doc.  97-23686  Filed  9-9-97^:45  am) 


ENVIRONMENTAL  PROTECTION 
AQBICY 

(OPP-3O304B;  FRL-S740-4I 

Novartis  Seeds;  Approval  of  a 
Pssticlds  Product  Conditional 
Registration 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
conditionJally  register  the  product 
Northrup  King  Insect  Resistant  Com 
containing  a  new  plant  pesticide  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended 
and  the  subsequent  amendment  of  this 
product  for  a  changed  use  pattern 
pursuant  to  section  3(c)(7)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn,  Regulatory 
Action  Leader,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs,  401  M  St, 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number 
Wesffield  Building  North  Tower,  CS  #1. 
Environmental  Protection  Agency,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
703-308-8715;  e-mail: 
mendelsohn.mike@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  imder  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  November  1, 1995 
(60  FR  55574;  FRL-4979-7).  which 
announced  that  Northrup  King 
Company.  7500  Olson  Memorial 
Highway.  Golden  Valley,  MN  55427, 
submitted  an  application  to  register  the 
transgenic  plant  pesticide  product 
Northrup  King  Insect  Resistant  Com 
(EPA  File  Symbol  67979-R).  The 
Northrup  King  Co..  has  changed  and  is 
now  known  as  Novartis  Seeds.  P.O.  Box 
12257.  Research  Triangle  Park,  NC 


27709-2257.  This  product  contained  the 
plant  pesticide  active  ingredient 
Bacillus  thuringiensis  subsp.  kurstaki 
delta-endotoxin  as  produced  in  com  by 
a  CryIA(b)  gene  and  its  controlling 
sequences,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  application  horn  Northrup  King 
(now  known  as  Novartis  Seeds)  was 
approved  on  May  14, 1996,  as  Northrup 
IGng  Insect  Resistant  Com  for  seed 
propagation  only  (EPA  Registration 
Number  67979-1)  the  chemical  was 
amended  to  read  "Bacillus  thuringiensis 
delta  endotoxin  as  produced  by  a 
CryIA(b)  gene  and  its  controlling 
sequences  as  found  on  plasmid  vector 
pZOl502  at  0.00475-0.0006  percent." 

A  conditional  registration  may  be 
granted  imder  section  3(c)(7)(C)  of 
FIFRA  for  new  active  ingredients  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditionsil  registration  period  will  not 
cause  unreasonable  adverse  efiiacts;  and 
that  use  of  the  pesticide  is  in  the  public 
interest 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Bacillus 
thuringiensis  delta  endotoxin  as 
produced  by  a  CryIA(b)  gene  and  its 
controlling  sequences  as  found  on 
plasmid  vector  pZOl502,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  Bacillus  thuringiensis  delta 
endotoxin  as  produced  by  a  CiyIA(b) 
gene  and  its  controlling  sequences  as 
found  on  plasmid  vector  pZOl502 
during  the  period  of  conditional 
registration  will  not  cause  any 
uiueasonable  adverse  effect  on  the 
envirorunent,  and  that  uise  of  the 
pesticide  is  in  the  public  interest. 

This  product  was  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7KC).  The  registration  was 
originally  to  expire  in  May  1997. 
However,  as  ouUined  further  in  this 
document,  this  product  was  amended 
pursuant  to  section  3(c)(7)(B)  of  FIFRA 
to  allow  commercial  use  and  thus,  the 
expiration  date  was  extended  to  April  1, 
2001.  EPA  will  reevaluate  the 
effectiveness  of  Novartis  Seeds 
resistance  management  plan  before 


April  1,  2001,  and  decide  whether  to 
convert  the  registration  to  a  non-       ■  ^ 
expiring  registration.  If  the  conditions 
are  not  complied  with  the  registration 
will  be  subject  to  cancellation  in 
accordance  with  FIFRA  section  6(e). 

Consistent  with  section  3(c)(7)(C],  the 
Agency  has  determined  that  this 
conditional  registration  was  in  the 
public  interest  Use  of  the  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effocts  to 
man  and  the  envirorunent 

The  product  was  amended  on  August 
5, 1996  to  include  in  the  alreedy 
registered  uses  a  new  use  for 
commercial  use  in  field  com. 

This  registration  was  conditionally 
amended  to  allow  additional  use  of  the 
active  ingredient  for  food  and  feed  in 
field  com  in  accordance  with  FIFRA 
section  3(c)(7)(B).  This  use  is 
conditional  upon  data  development  in 
the  area  resistance  management  research 
and  Collembola  and  Daphnia  magna 
toxicity  testing  and  limited  by  resistance 
management  and  expiration  provisions 
of  the  registration. 

A  conditional  registration  may  be 
granted  imder  section  3(c)(7)(B)  of 
FIFRA  for  a  product  involving  a 
changed  use  ptattem  where  data  are 
lacking,  on  condition  that  such  data  are 
received  as  specified  by  EPA  and  the 
applicant  has  submitted  satsifoctory 
data  pertaining  to  the  proposed 
additional  use  and  the  amended 
registration  would  not  significantly 
increase  the  risk  of  any  unreasonable 
adverse  effect 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on  Bacillus 
thuringiensis  delta  endotoxin  as 
produced  by  a  CryIA(b)  gene  and  its 
controlling  sequences  as  found  on 
plasmid  vector  p2^1502. 

A  copy  of  the  &ct  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordiance  with  section  3(c)(2)  of  * 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Informatfon  Resources  and  Services 
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Division  (7506C),  OfEice  of  Pesticide 
Prograins,  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2.  Arlington. 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101).  401  M  St..  SW..  Washington.  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C  136. 

ListofSubiectB 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  August  26. 1997. 

JaDsi  1m  AndsraBii, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
PngniMDM. 

(PR  Doc.  97-23688  Filed  9-9-97;  8:45  ami 
■LUNQCOOE  aB«i>-a»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPf>-a0425A;  FRL-«742-q 

Toagose<  Comfiany  Ltd.;  Approval  of  i 
Pesticide  Product  Registration 

AQ0ICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


f:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  iCaligreen. 
involving  a  changed  use  pattern  of  the 
active  ingredient  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide.  Fimgicide.  and 
Rodenticide  Act  (FIFRA).  as  amended. 
FOR  RNmCR  MFOMIA-nON  CONTACT:  By 
mail:  Denise  Creenway.  Biopesticides 
and  Pollution  Prevention  Division 
(751 IW).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  CS51B6.  Westfield  Building  North 
Tower.  2800  Crystal  Drive.  Arlington. 
VA  22202.  (703)  308-8263;  e-mail: 
greenway.denise@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  docimient  and  various 
support  docuiments  are  available  from 
the  EPA  home  page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Rules 
and  Regulations"  (http://www.epa.gov/ 
Cadrgstr/).  -    '. 


EPA  issued  a  notice,  published  in  the 
Fefleral  Register  of  December  1 1 .  1996 
(61  FR  65220;  FRL-5574-6),  which 
announced  that  Toagosei  Co..  Ltd.  of 
Japan,  represented  by  Nichimen 
America,  Inc..  1345  Avenue  of  the 
Americas,  New  York.  NY  10105,  had 
submitted  an  application  to  register  the 
pesticide  product  Kaligreen,  a  fungicide 
(EPA  File  Symbol  70231-R),  containing 
the  active  ingredient  potassium 
bicarbonate  at  82  percent,  an  active 
ingredient  which  involves  a  changed 
usepattem. 

The  application  was  approved  on  July 
31. 1997.  as  Kaligreen  to  add  to  the 
active  ingredients  presentiy  registered 
manufacturing  use,  a  new  end  use  to 
control  powdery  mildew  on  grapes, 
cucumbers,  strawberries,  tobacco,  and 
roses  (EPA  Registration  Nimsber  70231- 

1). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  potassium 
bicarbonate,  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
potassium  bicarbonate  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  uiu-easonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  potassium 
bicartx>nate. 

A  copy  of  this  £act  sheet,  which 
provides  a  summary  description  of  the 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  frtim  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2,  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 


Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington,  D.C. 
20460.  Such  requests  should:  (1)      . 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Anthority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registration. 

Dated:  August  27. 1997. 

Janet  L.  AiiasrMii« 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Progpuns. 

(FR  Doc.  97-23973  Filed  9-9-97;  8:45  am) 

BHJJNQ  COM  SMO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6891-1] 

Notice  of  Pfxtposed  CERCLA  Section 
122(h)(1)  Administrative  Cost  Recovery 
Settteiment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposal  of  CERCLA  section 

122(h)(1)  administrative  cost  recovery 

settiement  for  the  Automatic  Die  CAaring 

Site. 

summary:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  Rauckis 
Investment  Company  and  Constnictibn 
Management,  Inc.  ("Settling  Parties") 
ujider  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
as  amended  ("CERCLA").  42  U.S.C. 
9601  et  seq.,  for  past  costs  incurred  in 
response  to  the  release  or  threatened 
release  of  hazardous  substances  at  or 
from  the  Automatic  Die  Casting  Site 
("the  Site")  located  in  St.  Clair  Shores. 
Michigan.  The  U.S.  EPA  proposes  to 
address  the  potential  liability  of  the 
Settiing  Parties  by  execution  of  a 
CERCLA  section  122(h)(1) 
Administrative  Order  on  Consent 
("AOC")  prepared  pursuant  to  42  U.S.C 
9622(h)(1).  The  key  terms  and 
conditions  of  the  AOC  may  be  briefly 
summarized  as  follows:  (1)  The  Settling 
Parties  agree  to  pay  $65,000  to  the 
Hazardous  Substances  Superfund;  (2) 
The  Settling  Parties  agree  not  to  assert 
any  claims  or  causes  of  action  against 
the  United  States,  or  its  contractors  or 
employees,  with  respect  to  past 
response  costs  or  the  AOC;  and  (3)  U.S. 
EPA  affords  the  Settiing  Parties  a 
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covenant  not  to  sue  for  recovery  of  past 
response  costs  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a), 
and  contribution  protection  as  provided 
by  CERCLA  sections  113(0(2)  and 
122(h)(4),  42  U.S.C.  9613(f)(2)  and 
9622(h)(4),  conditioned  upon 
satisfactory  completion  of  obligations 
under  the  AOC.  The  Site  is  not  on  the 
NPL.  and  no  further  response  activities 
at  the  Site  are  anticipated  at  this  time. 
The  AOC  was  signed  by  the  Director, 
Superfund  Division,  U.S.  Environmental 
Protection  Agency,  Region  V,  on  August 
28.  1997. 

DATES:  Written  comments  on  the 
proposed  AOC  must  be  received  by  U.S. 
EPA  October  10,  1997. 
ADDRESSES:  The  proposed  settlement 
and  the  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  U.S.  EPA  Records 
Center  Room  714,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  proposed  settiement  may  be 
obtained  from  U.S.  EPA  Office  of 
Regional  Counsel,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Comments  should  reference  the 
Automatic  Die  Casting  Site,  St.  Clair 
Shores,  Michigan,  and  EPA  Docket  No. 
V-W-97-C-428  and  should  be 
addressed  to  Mr.  T.  Leverett  Nelson. 
U.S.  EPA  Office  of  Regional  Counsel,  77 
West  Jackson  Boidevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  T.  Leverett  Nelson,  U.S.  EPA  Office 
of  Regional  Counsel,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604,  at 
(312)  886-6666. 

William  E.  Mbiio, 

Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  Region  5. 
(FR  Doc.  97-23976  Filed  9-»-97:  8:45  am) 

rnXMO  CODE  6SaO-60-M 


EXPORT-MPORT  BANK  OF  THE  ~. 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  ttie 
Advisory  Committee  of  ttie  Export- 
Import  Bank  of  the  United  States 
(Export*lmport  Bank) 

summary:  The  Advisory  Committee  was 
established  by  Public  Law  98-181, 
November  30, 1983,  to  advise  Export- 
Import  Bank  on  its  programs  and  to 
provide  conunents  for  indlusion  in  the 
reports  of  the  Export-Import  Bank  to  the 
United  States  Congress. 
TIME  AND  PIACE:  Thursday,  September 
25, 1997.  at  9:30  a.m.  to  3:15  p.m.  The 
meeting  will  be  held  at  Export-Import 
Bank  In  Room  1143,  811  Vermont 
Avenue.  N.W.,  Washington,  D.C.  20571. 


AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following: 
Presentations  of  best  practices  by  other 
export  credit  agencies  followed  by  a 
round  table  discussion  including 
responses  from  the  senior  staff  at 
Export-Import  Bank. 

PUBLIC  PARTKIPATION:  The  meeting  vrill 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  conunents.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Nancy 
Suter,  Room  1215,  811  Vermont 
Avenue,  N.W.,  Washington.  D.C.  20571, 
(202)  565-3512,  not  later  than 
September  15, 1997.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  September  15, 1997,  Nancy  Suter, 
Room  1215,  811  Vermont  Avenue,  N.W., 
Washington,  DC  20571,  Voice:  (202) 
565-3955  or  TDD:  (202)  565-3377. 
FURTHER  INFORMATION:  For  furthw 
information,  contact  Nancy  Sifter,  Room 
1215,  811  Vermont  Avenue,  N.W.. 
Washington,  D.C.  20571,  (202)  565- 
3512. 

Fred  H.  Mawajr.  |r„ 
Associate  Geiteral  Counsel. 
(FR  Doc.  97-23888  Filed  9-9-97;  8:45  am] 
BILUNQ  0006  eWO  01-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting  ' 

AQBICY:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
piu«uant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  11, 
1997,  from  9:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 
SUPPLEMBfTARY  MFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available). 


and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

OpenSewion 

A.  Approval  ofMinutet 

B.  New  Business 

Regulations  ' 

1.  Leasing  [12  CFR  parts  614, 616, 618. 
and  621]  (Proposed) 

2.  Cumtilative  Voting  [12  CFR  Part  615] 
(Final) 

Cloaed  Seaaion  * 

C.  Report 

OSMO's  Quarterly  Report 

*  Session  Qosed — Exempt  pursuant  to  5 
U.S.C  552b(c)  (9)  and  (10). 

Dated:  September  5, 1997. 
Floyd  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  97-24108  Filed  9-8-97;  10K)7  am) 
■LUNQ  coot  sTas^ai-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

{DA  97-1870] 

Workshops  on  Forward-LooWng  Coat 
Mechanisms  for  Unlversai  Service 
Support  for  Non-Rural  Carrlefs, 
September  3  and  September  11, 1997 

Released  August  28, 1997.    < 
(OC  Docket  Not.  96-45  and  97-160) 
In  the  Universal  Service  Order 
released  May  8, 1997,  the  Commission, 
acting  on  the  recommendation  of  the 
Federal-State  Joint  Board,  concluded 
that  luiiversal  service  support  for  non- 
rural  carriers  should  be  determined  by' 
subtracting  a  benchmark  revenue 
amount  bom  the  forward-looking 
economic  cost  of  providing  the 
supported  services.'  The  Commission 
concluded  that  it  should  continue  to 
review  two  cost  models,  the  Hatfield 
Model  and  the  Benchmark  Cost  Proxy 
Model  (BCPM).^  The  Commission 
further  concluded  that  it  would  select 
the  platform  design  features  ^  of  a 


■  Federal-State  Joint  Eloard  on  Universal  Service. 
CX:  Docket  No.  9&-4S,  Aeport  and  Order,  FOC  97- 
157.  (released  May  8. 1997)  62  FK  32862  Ouna  17, 
19S7)  [Ordeij  at  paras.  199-201. 

'  The  proponents  of  the  Hatiield  Model  are  ATAT 
and  MQ.  The  proponents  of  BCPM  are  US  West. 
Sprint,  and  BellSouth.  See  Order  at  Appendix  J  for 
a  deacription  of  the  Hatfield  Model  and  BCPM. 

*  In  the  context  of  a  forward-looking  economic 
coat  mecbamsm,  the  "platform"  refers  to  the  fixed 
algorithms  and  assumptions  built  into  a  cost  model, 
aa  contrasted  with  user-specified  "inputs"  into  a 
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forward-looking  economic  cost 
mechanism  by  December  31,  1997,  and 
select  a  complete  mechanism,  including 
input  values,  by  August  1998.  *  In  a 
Further  Notice  of  Proposed  Rulemaking 
[FNPRM)  in  this  proceeding,  the 
Commission  stated  that  it  would 
consider  a  hybrid  mechanism, 
combining  the  best  features  of  both 
models,  and  might  also  "study 
alternative  algorithms  and  approaches 
that  could  be  submitted  by  pculies  other 
than  model  sponsors  or  that  could  be 
generated  internally  by  Commission 
staff."* 

As  part  of  the  process  of  considering 
mechanisms  for  computing  the  forward- 
looking  economic  cost  of  providing  the 
supported  services,  the  Common  Carrier 
Bureau  will  hold  two  public  workshops 
to  present  platform  components  that  are 
being  developed  by  Conunission  staff. 
The  Bureau  is  considering  whether 
these  platform  components  should  be 
incorporated  into  a  forward-looking 
economic  cost  mechanism  as 
replacements  for  the  components 
presently  used  in  the  Hatfield  Model  or 
BCPM. 

The  first  workshop  will  present  the 
staff's  ideas  for  an  approach  to 
determining  customer  location.  This 
workshop  will  be  held  on  Wednesday, 
September  3, 1997,  from  4:00-6:00  pm 
in  the  FCC  Training  Room.  2000  M 
Street,  N.W.  (Lobby  Level),  Room  110. 
Washington.  D.C.  20554.  The  second 
workshop  will  present  the  staff's  ideas 
for  an  approach  to  modeling  outside 
plant  investment.  This  workshop  will  be 
held  on  Thursday,  September  11, 1997, 
from  10:00  am-12:00  noon  in  the 
Commission  Meeting  Room,  1919  M 
Street,  NW,  Room  856,  Washington, 
D.C.  20554.  Interested  parties  may 
attend  the  workshops.  The  workshops 
also  will  be  recorded  on  video,  and 
copies  of  the  videotapes  will  be 
available  in  the  Commission  Reference 
Room.  1919  M  Street,  N.W.,  Room  239, 
Washington,  D.C.  20554. 

We  solicit  comment  on  the  algorithms 
and  approaches  presented  in  the 
workshops.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415  and  1.419,  interested  parties  may 
file  comments  on  the  September  3 
customer  location  workshop  on  or 
before  September  10, 1997,  and  may  file 


co«t  model.  See  Federal-State  Joint  Board  on 
Universal  Service.  Forward  Looking  Mechanism  for 
High  Cort  Support  for  Non-Rurai  LECs.  OC  Docket 
Noe.  96-45  and  97-160.  Further  Notice  of  Proposed 
RuJenuking,  FCC  97-256  (released  July  18.  1997)  62 
FR  42457  (August  7. 1997)  (FNPBM)  at  pans.  17- 
18. 

*CMar«lpara.24S. 

*  FNPFU  at  pun.  3S. 


comments  on  the  September  10  outside 
plant  workshop  on  or  before  September 
24, 1997.  Parties  should  reference  the 
above  docket  numbers  and  send  their 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Room  222, 
Washington,  D.C.  20554.  Parties  should 
also  send  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  diuing  regular 
business  hours  in  the  FOC  RJsference 
Center,  1919  M  Street,  N.W.,  Room  239, 
Washington,  D.C.  20554.  Parties  are  also 
asked  to  send  eight  (8)  copies  of  their 
comments  to  Sheryl  Todd,  Universal 
Service  Branch,  Common  Carrier 
Bureau,  2100  M  Street,  N.W.,  Room 
8611,  Washington,  D.C.  20554. 

Parties  are  also  encouraged  to  submit 
their  comments  on  diskette.  Such 
diskette  submissions  are  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd  of  the  Common 
Carrier  Bureau,  2100  M  Street.  N.W., 
Room  8611,  Washington,  DC.  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  WordPerfect  5.1 
for  Windows  or  compatible  software. 
The  diskette  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  party's 
name,  proceeding,  type  of  pleading 
(comment  on  workshop)  and  date  of 
submission.  Each  diskette  should 
contain  only  one  party's  comments  in  a 
single  electronic  file.  The  diskette 
should  be  accompanied  by  a  cover  - 
letter. 

For  further  information  about  these 
workshops,  contact  Chuck  Keller,  (202) 
418-7380,  ckeller^cc.gov. 

Federal  Communications  Commission. 
KatUeen  B.  Laritx, 

Deputy  Chief,  Common  Carrier  Bureau. 
[FR  Doc.  97-23885  Filed  9-9-97;  8:45  am] 
BIUJNQ  CODE  <712-01-P 


FEDERAL  COMMUNICATIONS  > 
COMMISSION 

[Report  rto.  22231 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulsmaidng 
Procsedings  ^ 

September  4. 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 


Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  fiom  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  September  25, 1997.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subfect:  Review  of  Sections  68.104 
and  68.213  of  the  Commission's  Rules 
Concerning  Connection  of  Simple  Inside 
Wiring  to  the  Telephone  Network  and 
Petition  for  Modification  of  Section 
68.213  of  the  Commission'^  Rules  filed 
by  the  Electronic  Industries  Association. 
(CC  Docket  No.  88-57,  RM-5643) 

Number  of  Petitions  Filed:  2. 

Subfect:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Reform  of  Filing  Requirements  and 
Carrier  Classifications.  (CC  Docket  No. 
96-193) 

Number  of  Petitions  Filed:  1 . 

Federal  Communications  Commission. 

Williun  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-23890  Filed  9-9-97;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucenss 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  v^y 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Conunission, 
Washington,  DC.  20573. 
Stevens  Forwarders,  Inc.,  527  Morley 

Drive.  Saginaw.  MI  48601,  Officers: 

Morrison  M.  Stevens,  President,  John 

H.  Stevens,  Treasurer 
Richard  A.  Banuelos  d/b/a,  Surfece  Sea 

Forwarding,  11240  N.E.  Hwy.  104, 

Suite  «A.  Kingston,  WA  98346,  Sole 

Proprietor 

Dated:  September  4, 1997.  ~» 

JoMph  C  Polking. 
Secretary. 
(FR  Doc.  97-23879  Filed  9-»-97: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Changs  In  Bank  Control  Notlcss; 
Acquisitions  of  Sharss  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contit)l  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
•et  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  24, 1997. 

A.  Federal  Reaerve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  James  Homer  Shields,  ID,  London. 
England;  to  acquire  an  additional  2.84 
percent,  for  a  total  of  11.49  percent,  of 
the  voting  shares  of  Sebastian 
Bankshares,  Inc.,  Barling,  Arkansas,  and 
thereby  indirectiy  acquire  River  Valley 
Bank  and  Trust.  Lavaca.  Arkansas. 

B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Judy  Noe  Myers,  Dallas.  Texas;  to 
retain  a  total  of  14.82  percent  of  the 
voting  shares  of  Rusk  County 
Bancshares,  Inc.,  Henderson,  Texas,  and 
thereby  indirectiy  retain  Peoples  State 
Bank,  Henderson,  Texas. 

2.  Carmen  P.  Smith  Family  Limited 
Partnership;  Carmen  P.  Smith;  and 
Peggie  J.  Woodruff,  as  General  Partners, 
all  of  Wichita  Falb,  Texas;  to  acquire 
14.61  percent  of  the  voting  shares  of 
AmeriBancShares,  Inc.,  Wichita  Fails. 
Texas,  and  AmeriBancShares  of 
Delaware,  Inc.,  Wilmington,  Delaware, 
and  thereby  indirectly  acquire  American 
National  Bank,  Wichita  Falls,  Texas. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  September  4, 1997. 

jemdfBr ).  fohDson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-23864  FUed  9-9-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tiie  standards  enumerated  in 
\he  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tiie  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  3, 
1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  National  Bank  of  Canada, 
Montreal,  Canada,  and  NatBC  Holding 
Corporation,  Hollywood,  Florida;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Natbank,  N.A.,  Hollywood, 
Florida,  and  thereby  indirectiy  acquire 
Natbank.  N.A.  (the  proposed  National 
Bank  successor  to  Natbank,  F.S.B.). 

B.  Federal  Reserve  Bank  of  St  Lonis 
(Randall  C.  Sunmer,  Vice  President)  411 
Locust  Street,  St  Louis.  Missouri  63102- 
2034: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Capital 
Bancorp,  Miami,  Florida,  and  thereby 
indirectiy  acquire  Capital  Bank,  Miami, 
Florida. 

C  Federal  Reaerve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 


North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1,  Paradigm  Bancorporation,  Inc., 
Houston,  Texas,  and  Paradigm  Delaware 
Bancorporation,  Inc.,  Dover,  Delaware; 
to  acquire  100  percent  of  the  voting 
shares  of  First  National  Bank  of  Dayton, 
Dayton,  Texas. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  September  4. 1997. 
jenniiiBr  J.  lohnsaa. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-23863  Filed  9-9-97: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[Hie  No.  962-3004 

London  Intsmational  Group,  Inc.; 
Analysis  To  AM  Public  Commerrt 

AGENCY:  Federal  Trade  Commission. 
ACTXM:  Proposed  consent  agreement 

SUMMARY:  The  consent  agreement  in  this 
matter  setties  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competitioit  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  10, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St  and  Pa.  Ave..  N.W.. 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffiey  A.  Klurfeld.  Federal  Trade 
Commission,  San  Francisco  Regional 
Office.  901  Market  Street  Suite  570, 
San  Francisco,  CA  94103.  (415)  35&- 
5270. 
Linda  K.  Badger,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street.  Suite  570. 
San  Francisco.  CA  94103.  (415)  356- 
5275. 
Kerry  O'Brien,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  Street  Suite  570, 
San  Francisco,  CA  94103.  (415)  356- 
5289. 
SUPPLEMBfTARY  INFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
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containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  tor  Aid 
Public  Conunent  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  September  3. 1997),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/ os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

AaaljBis  of  Propoaed  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order  from 
respondent  London  International  Croup,  Inc. 
("London  International")  a  New  Jersey 
corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  nception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide  whether 
it  should  withdraw  from  the  agreement  and 
take  other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

London  International  manufactures  and 
markets  various  brands  of  condoms  to  the 
public,  including  Ramses  brand  condoms. 
The  Commission's  complaint  charges  that 
respondent's  advertising  contained 
unsubstantiated  comparative  strength 
representations.  Specifically,  the  complaint 
alleges  that  the  respondent  did  not  possess 
adequate  substantiation  for  claims  that:  (1) 
Ramses  brand  condoms  are  thirty  percent 
stronger  than  the  leading  brand;  and  (2) 
Ramses  brand  condoms  break  thirty  percent 
less  often  than  the  leading  brand. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the  violations 
charged  and  to  prevent  the  respondent  from 
engaging  in  similar  acts  and  practices  in  the 
future. 

Part  I  of  the  proposed  order  would  prohibit 
the  resi>ondent  &t)m  making  any  claim  about: 
(1)  The  comparative  or  quantifiable  strength 
of  any  condom;  (2)  the  comparative  or 
quantifiable  risk  of  breakage  of  any  condom; 
or  (3)  the  comparative  or  quantifiable  efficacy 
of  any  condom,  unless  at  the  time  of  nm Icing 


the  claim,  it  possesses  and  relies  upon 
competent  and  reliable  evidence. 

Part  I  contains  a  provision  that  would 
permit  respondent  to  make  any  claim  about 
condoms  that  is  approved  by  the  Food  and 
Drug  Administration  ("FDA")  without 
violating  the  settlement.  This  provision, 
however,  excludes  claims  that  the  FDA  has 
permitted  through  clearing  a  "premarket 
notification  report."  unless  the  clearance  was 
based  on  a  review  and  evaluation  of  the 
substantiation  submitted  with  the  report 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied  upon 
to  substantiate  claims  covered  by  the  order, 
to  provide  a  copy  of  the  consent  agreement 
to  all  employees  or  representatives  involved 
in  the  preparation  and  placement  of  the 
company's  advertisements,  as  well  as  to  all 
company  executives  and  marketing  and  sales 
managers;  to  notify  the  Commission  of  any 
changes  in  corporate  structure  that  might 
affect  compliance  with  the  order:  and  to  file 
one  or  more  reports  detailing  compliance 
with  the  order. 

The  purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  order.  It  is 
not  intended  to  constitute  an  official 
interpretation  of  the  agreement  and  proposed 
order  or  to  modify  in  any  way  their  terms. 
Donald  S.  Clark.' 
Secretary. 

[FR  Doc.  97-23979  Filed  9-9-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Doctot  No.  93H-03»i] 

Central  Georgia  Plasma  Lab,  Inc.; 
Revocation  of  U^  Ucense  Na  0649- 
001 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  0649-001)  and 
product  license  issued  to  Central 
Georgia  Plasma  Lab,  Inc.  (Central 
Georgia),  for  the  manufacture  of  Source 
Plasma.  A  notice  of  opportunity  for  a 
hearing  on  a  proposal  to  revoke  the 
licenses  was  published  in  the  Federal 
Register  of  May  20,  1994  (59  FR  26503). 
Central  Georgia  subsequently  requested 
a  hearing.  However,  in  a  letter  dated 
July  12, 1996,  the  firm  notified  FDA  that 
it  had  ceased  operations  efi^ective  )une 
25, 1996,  and  voluntarily  requested 
revocation  of  its  licenses.  The  request 
for  an  opportunity  for  a  hearing  on  the 
issue  of  license  revocation  became 
moot.  FDA,  therefore,  proceeded  to 
revoke  the  firm's  licenses. 


DATES:  The  revocation  of  the 
establishment  lidense  (U.S.  License  No. 
0649-001)  and  product  license  became 
effective  August  21,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 301-594-3074. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  0649-001),  which  includes 
the  product  license  issued  to  Central 
Georgia  Plasma  Lab,  Inc.,  652  Third  St., 
Macon,  GA  31201,  for  the  manufacture 
of  Source  Plasma. 

By  letter  dated  May  27,  1993,  FDA 
notified  Central  Georgia  that  it  was 
instituting  proceedings  to  revoke  U.S. 
License  No.  0649-001 ,  and  announced 
its  intent  to  issue  a  notice  of 
opportunity  for  a  hearing.  Central 
Georgia  responded  in  a  letter  of  )ime  1 , 
1993,  and  advised  FDA  that  the  firm  did 
not  wish  to  waive  its  opportunity  for  a 
hearing.  In  the  Federal  Register  of  May 
20,  1994  (59  FR  26503).  FDA  aimounced 
an  opportunity  for  a  hearing  on  the 
proposal  to  revoke  the  establishment 
and  product  license  issued  to  Central 
Georgia.  In  the  notice  of  opporttinity  for 
a  hearing,  FDA  described  its  finding  that 
Central  Georgia  had  willfully  not 
complied  with  the  applicable  standards 
and  regulations.  As  described  in  the 
notice  of  opportunity  for  a  hearing,  the 
grounds  for  the  proposed  license  ' 

revocation  included  the  following:  (1) 
The  results  of  FDA's  inspections  of  the 
firm,  begiiming  in  1981.  but  most 
recently  firom  July  1989  through 
February  1993;  (2)  a  determination  by 
FDA  that  the  deviations  documented 
during  the  inspections  of  the  firm 
demonstrated  significant 
noncompliance  with  the  applicable 
regulations  and  the  standards  and 
conditions  established  in  the  firm's 
licenses;  (3)  a  determination  that  the 
nature  of  the  deficiencies  noted 
demonstrated  the  continuing  failure  of 
the  Responsible  Head  to  exercise  control 
of  the  establishment  in  all  matters 
relating  to  compliance  and  to  assure  that 
personnel  are  adequately  trained  and 
properly  supervised  and  have  a 
thorou^  understanding  of  the 
pr(x:edures  that  they  perform,  as 
required  by  21  CFR  600.10(a)  and 
606.20(a).  Doctunentation  in  support  of 
the  proposed  revocation  had  been 
placed  on  file  for  public  examination 
with  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
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Following  publication  of  the  notice  of 
opportunity  for  a  hearing  and  in 
accordance  with  the  procedures  set 
forth  in  parts  12  and  601  (21  CFR  parts 
12  and  601).  on  June  15. 1994.  the 
Responsible  Head  of  Central  Georgia 
submitted  a  request  for  a  hearing  to  the 
Dockets  Management  Branch  and,  on 
July  15, 1994,  provided  additional 
supplemental  information  to  justify  the 
request  for  a  hearing. 

While  the  request  for  a  hearing  was 
pending,  the  owner  and  former 
Responsible  Head  of  Central  Georgia 
informed  the  agency  by  letter  dated  July 
12,  1996.  that  Central  Georgia  had 
closed  its  bcility  on  June  24. 1996,  and 
ceased  operations  effective  June  25, 
1996,  and  was  voluntarily  surrendering 
both  the  establishment  and  product 
licenses.  FDA  notified  Central  Georgia 
by  letter  of  Augtist  21, 1996,  that  the 
licenses  had  been  revoked. 

Based  on  the  volimtary  surrender  of 
U.S.  License  No.  0649-001.  Central 
Georgia's  request  for  a  hearing  on  the 
issue  of  license  revocation  became 
moot.  Central  Georgia  effectively  waived 
an  opportunity  for  a  hearing  on  the 
matter  (§  601.5(a)). 

Accordingly,  under  §  601.5(a).  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262).  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  establishment  license 
(U.S.  License  No.  0649-001)  and  the 
product  license  issued  to  Central 
Georgia  Plasma  Lab.  Inc..  for  the 
manufacture  of  Source  Plasma  were 
revoked,  effective  August  21. 1996. 

This  notice  is  issued  and  published 
under  §  601.8  and  the  redelegation  at  21 
CFR  5.67. 


Dated:  August  25. 1997. 
Mark  Elengold, 

Acting  Deputy  Director,  Center  for  Biologies 
Evaluation  and  Research. 
(FR  Doc.  97-23946  Filed  9-9-97;  8:45  am) 
aiUJNQ  OOOE  4iao-«i-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Setvioes 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  die  HRSA  Reports 
Qearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

F*roposed  Project:  AIDS  Drug 
Assistance  Pro-am  [ADAP]:  Monthly 
Client  Utilization  and  Program 
Expenditure  Assessment  Project — 
NEW— State  AIDS  Drug  Assistance 
Programs  [ADAP],  funded  under  section 
2611  of  the  Public  Health  Service  Act 
(commonly  known  as  Title  11  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  [CARE]  Act)  are 
designisd  to  provide  low  income, 
iminsured,  and  underinstired 
individuals  with  access  to  HIV/ AIDS 
medications  that  prevent  serious 
deterioration  of  health  arising  from  HIV 
disease,  including  prevention  and 
treatment  of  opportunistic  diseases. 


Due  to  the  increasing  need  for 
pharmaceuticals  among  iminsured  and 
underinsured^w-income  individuals 
who  are  HTV-f  or  diagnosed  with  AIDS, 
and  recognizing  the  importance  of 
program  planning  and  budget 
forecasting  to  maximize  resources,  the 
Division  of  Service  Systems  (DSS], 
Health  Resources  and  Services 
Administration  [liRSA],  proposes  to 
collect  relevant  client  utilization  data 
and  pn>gram  expenditure  information 
on  a  voltmtary  monthly  reporting  basis 
firom  State  AOAPs.  This  effort  is 
designed  to  assist  Title  n  grantees.  State 
ADAPs,  the  DSS/HRSA  funding  agency 
staff,  and  policymakers  at  both  the 
Federal  and  State  level  to  better 
imderstand  the  level  of  client  need  for 
medications  that  the  programs  are 
functioning  under  and  the  resources 
used  to  meet  the  needs,  and  to  provide 
indicators  of  where  future  action  may  be 
required  and  the  most  appropriate 
response(s). 

A  report  is  proposed  that  will  collect 
monthly  data  on  the  level  of 
expenditures  and  client  utilization  of 
services.  In  addition,  the  report  will 
provide  a  forum  for  tracking  the  most 
current  changes  in  each  State  ADAP 
with  respect  to  available  funding, 
eligibility  criteria,  clinical  guidelines, 
and  formulary  changes.  On  a  quarterly 
basis,  the  report  will  also  request  the 
prices  of  ei^t  specified 
pharmaceuticals  dispensed  by  each 
program.  The  individual  State  reports 
will  be  compiled  into  summary  reports 
and  distributed  back  to  grantees  and 
State  ADAPs  on  a  monthly  basis,  and 
will  be  available  for  use  by  HRSA  and 
the  Office  of  Management  and  Budget 
These  results  will  be  used  to  guide 
program  planning,  to  formulate  budget 
recommendations,  and  to  monitor  the 
balance  between  available  resources  and 
State  needs.  The  burden  estimates  are  as 
follows: 


Type  of  torni 

Number  of  re- 
spondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  bur- 
den hours 

ADAP  Monthly  Update  „... _ 

ADAP  Ouarterty  Drug  Pricing  Update „.«. „. 

54 
54 

12 

4 

1 
1 

648 
216 

ToW „ „ 

54 

16 

1 

364 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  Oiiven,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503. 

Dated:  Septemlier  4, 1997. 
JuM  Harnaon, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

(FR  Doc.  97-23887  Filed  9-9-97;  8:45  am] 
I  oooc  4iao-is-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

Proposed  Collection;  Comment 
Request 

A  Pilot  Study  of  Helicobacter  pylori 
Infection  and  Mode  of  Transmission 
Among  Children  in  Linqu  Coimty, 
Shandong  Province,  China. 
SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2HA)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  A  Pilot 
Study  of  Helicobacter  pylori  Infection 
and  Mode  of  Transmission  Among 
Children  in  Linqu  County,  Shandong 
Province,  China.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  The  agency 
conducts  and  funds  studies  examining 
risk  factors  for  infectious  and  chronic 
diseases  that  may  be  related  to  risk  of 
cancer.  This  information  collection  is 
needed  to  evaluate  data  collection 
methods  and  the  quality  of  the  data 
collected  prior  to  implementation  with 
a  larger  study  population.  The  data 
collection  effort  is  needed  to  identify 
personal  practices  and  environmental 
conditions  which  appear  to  contribute 
to  H.  pylori  transmission.  Questionnaire 
data  obtained  from  mothers  will  be 
linked  with  existing  H.  pylori  status 
data  to  investigate  factors  that  may 
influence  the  prevalence  of  H.  pylori 
infection  in  Linqu  County  children. 
Frequency  of  Response:  One  time. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Parents.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 


Respondents:  98;  Estimated  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  Hours  Per  Response:  .33;  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  32.  The  aimualized  cost  to 
respondents  is  estimated  at:  $21.33. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  MR3RMATI0N:  To  request 
more  information  on  the  proposed 

project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Linda  Morris  Brown,  MPH, 
Assistant  Directbr  for  Epidemiology  and 
Biostatistics,  Division  of  Cancer 
Epidemiology  and  Genetics,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6130  Executive  Blvd.,  Executive 
Plaza  North,  Room  415,  Bethesda,  MD, 
20892,  or  call  non-toll-free  number  (301) 
496-4153  or  E-mail  your  request, 
including  your  address  to: 
brownI@epndce.nci.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  November  10, 
1997. 

Dated:  September  4, 1997. 
Nancie  L.  Bliaa, 
OMB  Project  Clearance  Liaison. 
(FR  Doc.  97-23899  Filed  9-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute: 
Opportunities  for  Cooperative 
Research  and  Development 
Agreements  (CRADAs)  for  the 
Development  of  New  Targeted  Drugs, 
Made  Partly  of  Enttties  Provided  by  the 
National  Cancer  Institute  (NCI),  as 
Treatments  for  Patients  With  Cancer 

The  NCI  is  looking  for  multiple 
CRADA  Collaborators  to  develop 
independently  different  aspects  of  their 
targeted  drug  technology  with  the  goal 
of  moving  candidates  into  clinical  trials. 
agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Nodce  of  opportunities  for 
cooperative  research  and  development 

SUMMARY:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA. 
15  U.S.C.  3710;  Executive  Order  12591 
of  April  10, 1987  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995),  the  National 
Cancer  Institute  (NCI)  of  the  National 
Institutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
seeks  Cooperative  Research  and 
Development  Agreements  (CRADAs) 
with  pharmaceutical  or  biotechnology 
companies  or  academic  institutions  to 
create,  optimize  and  test  new  targeted 
drugs  as  therapeutics  for  cancer. 

Any  CRADA  for  the  biomedical  use  of 
this  technology  will  be  considered.  The 
CRADAs  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  yeara.  The 
goals  of  the  CRADAs  include  the  rapid 
publication  of  research  results  and 
timely  commercialization  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CRADA 
Collaboratora  will  have  an  option  to 
negotiate  the  terms  of  an  exclusive  or 
nonexclusive  conunercialization  license 
to  subject  inventions  arising  under  the 
CRADAs. 

ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Dr.  Thomas  M.  Stackhouse. 
Office  of  Technology  Development. 
National  Cancer  Institute-Frederick 
Cancer  Research  and  Development      ' 
Center,  P.O.  Box  B,  Frederick,  MD 
21702-1201,  Telephone:  (301)  846- 
5465,  Facsimile:  (301)  846-6820. 
EFFECTIVE  DATE:  Organizations  must 
submit  a  confidential  proposal  summary 
preferably  one  page  or  less,  to  NCI 
within  90  days  from  date  of  this 
publication.  Guidelines  for  preparing 
full  CRADA  proposals  will  be 
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technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g. 
facilities,  personnel  and  expertise)  and 
accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  CRADA  Collaborator's  proposal. 

3.  The  wdllingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

4.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technology. 

5.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

7.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  l^xnatory 
animals. 

8.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  othw 
Government  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee  is  the  sole 
inventor,  or  (2)  the  grant  of  an  option  to 
elect  an  exclusive  or  nonexclusive 
license  to  the  CRADA  Collaborat/or 
when  the  Government  employee  Is  the 
sole  inventor. 


communicated  shortiy  thereafter  to  all 
respondents  with  whom  initial 
confidential  discussions  will  have 
established  sufficient  mutual  interest. 

SUPPLEMENTARY  INFORMATION: 

Technology  Available 

DHHS  scientists  are  developing  a 
variety  of  novel  targeted  drugs  defined 
as  a  conjugated  molecule  consisting  of 
a  specific  binding  moiety,  such  as  a 
monoclonal  antibody,  a  receptor  ligand 
or  a  similar  construct,  and  a  natural 
product  or  synthetic  cytotoxic  moiety 
which  may  include,  but  not  be  limited 
to  the  broad  category  of  toxins  and 
drugs.  The  specific  binding  and 
cytotoxic  moietita  would  be  joined  by 
appropriate  linker  molecules.  The  NCI 
can  provide  a  variety  of  natural  product 
cytotoxic  drugs  either  in  the  unaltered 
state  or  chemically-modified  (to 
facilitate  conjugation)  as  starting 
substances  for  the  creation  of  new 
targeted  drug  agents.  In  addition,  a 
limited  number  of  monoclonal 
antibodies  which  can  be  used  in  this 
drug  development  effort  are  available 
from  the  NO.  The  NCI  can  also  provide 
the  chemical  expertise  to  modify  agents, 
as  well  as  the  resources  to  test  newly 
constructed  agents  in  an  in  vitro  cell 
line  screen.  Publications  outiining  these 
developments  are  available  on  request, 
and  descriptions  of  other  (unpublished) 
advances  can  be  obtained  from  Dr. 
Stackhouse  via  a  Confidential 
Disclosure  Agreement. 

DHHS  now  seeks  collaborative 
arrangements  for  the  creation, 
optimization,  evaluation  and  possible 
clinical  exploitation  of  these  agents.  A 
Cooperative  Research  and  Development 
Agreement  (CRADA)  will  be  established 
to  provide  for  distribution  of  intellectual 
property  rights  developed  under  the 
Agreement.  The  successful  CRADA 
collaborator  will  provide  expertise  and 
experience  in  the  preparation  of  targeted 
drugs,  and  will  prepare  one  or  more 
targeted  drug  candidates  using  starting 
substances  provided  jointiy  by  the  NQ 
and  the  CRADA  collaborator.  For 
targeted  drug  candidates  selected  for 
clinical  trials,  the  Collaborator  will  also 
provide  the  necessary  resources  and 
expertise  to  perform  tests  to  determine 
the  drug  candidate's  physicochemical 
makeup,  biological  activity,  stability 
and  other  characteristics  necessary  for 
filing  an  Investigational  New  Drug  (IND) 
application  with  the  FDA.  The  NCI  will 
provide  starting  substances  as  well  as 
consultation  and  expertise  on  drug 
preparation  and  development.  Also,  the 
NCI  may  elect  to  provide  resources  for 
preclinical  and/or  clinical  evaluation, 
subject  to  future  review  and  approval. 


CRADA  aims  will  include  rapid 
publication  of  research  results  as  well  as 
timely  clinical  evaluation  and 
exploitation  of  any  commercial 
opportunities. 

Tlie  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  Collaborator  with 
samples  of  the  subject  compoimds  to 
create,  optimize,  test  and  develop 
targeted  drugs  for  clinical  studies  . 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Additional  support  for  preclinical 
and/or  clinical  development  of  the 
targeted  drug  candldate(s)  derived  from 
this  CRADA.  Commitment  of  substantial 
resotirces  would  require  specific  review 
and  approval  by  the  E)ecision  Network 
Committee  of  the  NQ's  Divisioq  of 
Cancer  Treatment,  Diagnosis,  and 
Centers  (DCTDC).  These  resources  may 
include: 

(A)  In  vitro  testing  in  the  DCTDC  cell 
line  screen. 

(B)  Assistance  with  design  and 
conduct  of  preclinical  in  vivo  efficacy 
experiments. 

(C)  Toxicology  experiments. 

(D)  Provision  of  additional  starting 
materials  for  use  by  the  Collaborator  in 
preparing  final  targeted  drug  product 

(E)  IND  filing  and  sponsorship  of 
clinical  trials. 

5.  Publishing  research  results. 
The  role  of  the  CRADA  Collaborator 

may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientffic,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  stuoies  and 
interpreting  research  restdto. 

3.  Providing  samples  of  the  subject 
compounds  to  create,  optimize,  test  and 
develop  targeted  drugs  for  clinical 
studies. 

4.  Providing  technical  and/or 
financial  support  to  facilitate  scientific 
goals  and  for  further  design  of 
applications  of  the  technology  outlined 
in  the  agreement. 

5.  Production,  by  current  Good 
Manufacturing  Practices  (cGMP), 
purification,  vialing,  product  release, 
and  post-release  testing  of  targeted  drug 
canctidates  for  clinical  trials. 

6.  Publishing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1.  l^e  ability  to  collaborate  with  NCI 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 


Dated:  August  25, 1997. 
Kathlsea  SylMrt. 

Acting  Director,  Office  of  Technology 
Development,  National  Cancer  Institute, 
National  Institutes  of  Health. 
[FR  Doc.  97-23901  Filed  0  9  97;  8:45  am] 
MLUNO  CODE  4140-et-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instltufe;  Notice  of 
Closed  Meeting 

Purauant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C;  Appendix  2),  notice 
is  hereby  given  of  the  following 
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National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Science  Enrichment 
Program. 

Date:  September  29-30,  1997. 

Time:  8:00  a.m.  to  5:00  p.m. 

Place:  Notional  Cancer  Institute.  Executive 
Plaza  North,  Conference  Room  J,  6130 
Executive  Boulevard,  Bethesda,  MD  20892. 

Contact  Person:  Wihia  Woods,  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH,  Executive  Plaza  North, 
Room  622B,  6130  Executive  Boulevard,  MSC 
7410.  Bethesda,  MD  20892-7410,  Telephone: 
301/496-7903. 

Purpose/ Agenda:  To  evaluate  and  review 
responses  to  Requests  for  Proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Proposals  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and. 
personal  information  concerning  individuals 
associated  with  the  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwaiianted  invasion  of  personal  privacy. 
(Catalog  of  Pedeial  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Reseerch;  93.395, 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research:  93.397,  Cnacer  Centers 
Support;  93.398.  Cancer  Research  Manpower, 
93.399.  Cancsr  Control) 

Dated:  September  4. 1997. 
La  Vane  Y.  Stringfiald. 
Coounjttee  Management  Officer,  NIH. 
[FR  Doc.  97-23894  Filed  »-»>-a7;  8:45  am) 

MUJNQ  OOOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

National  Heart.  Lung,  and  Blood 
Institute:  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Limg.  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Mune  c/S£P:  Coopnadve  Agreement  on 
Asthma  Clinical  Research  Network. 

Date;  October  1,  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Anne  P.  Clark.  Ph.D,  Two 
Rockledge  Center,  Room  7186.  6701 
Rockledge  Drive,  Bethesda.  MD  20892-7924. 
(301)  435-0280. 

Purpose/ Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Name  of  SEP:  Review  of  Institutional 
National  Research  Service  Awards  (T32s), 
Short-term  Training  Students  in  Health 
Professional  Schools  Awards  (T35s], 


Inde(>endent  Scientist  Awards  (K02s).  and 
Mentored  Clinical  Scientist  Development 
Awards  (K08s). 

Date:  October  13-14, 1997. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency,  One  Bethesda  Metro, 
Bethesda,  Maryland  20814. 

Contact  Person:  S.  Charles  Selden,  Ph.D., 
Two  Rockledge  Center.  Room  7196,  6701 
Rockledge  Drive,  Bethesda.  MD  20892-7924. 
(301)  435-0288. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  dosed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
ptatentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwananted  invasion  of  personal  privacy^ 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  September  4, 1997. 
LaVeme  Y.  Striagfieki. 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-23895  Filed  9-9-97;  8:45  am] 
MLUNQ  OOOC  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heallti 

National  Heart,  Lung,  arKl  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  October  23-24, 1997, 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland. 

The  Council  meeting  will  be  open  to 
the  public  on  October  23  from  8:30  a.m. 
to  approximately  3:00  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Tide  5,  U.S.C,  section  10(d) 
of  Public  Law  92-463,  the  meeting  will 
be  closed  to  the  public  firom 
approximately  3:00  p.m.  on  October  23 
to  adjournment  on  October  24,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 


material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  shoidd 
contact  the  Executive  Secretary  in 
advancb  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Coimcil,  Rockledge 
Building  (RKL2),  Room  7100,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Resseich;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  September  4, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Sianagement  Officer,  NIH. 
(FR  Doa  97-23897  Filed  9-0-97;  8:45  am) 
aajjNG  cooe  4i40-ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Qnruruttet.-  Name:  Epidemiology  and 
Genetics  Review  Committee. 

Date:  October  6-October  7. 1997. 

rime:  8:30  a.m. 

P/ac«:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda,  MD  20814. 

Contact  Person:  Shirley  Williams, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
1367. 

Committee  Name:  Mental  Disordeis  of 
Aging  Review  Committee. 

Date:  October  9-October  10, 1907. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Richard  Johnson. 
Parklawn,  Room  901-18.  5600  Fishers  Lane. 
Rockville,  MD  20852.  Telephone:  301,  443- 
1367. 

Committee  Name:  Qinical 
Psychopathology  Review  Committee. 
Date:  October  9-October  10, 1997. 


Federal  Register  /  Vol.  -62.  No.  175  /  Wednesday,  September  10,  1997  /  Notices  47675 


Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  bm,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gavin  T.  Wilkom, 
Parklawn,  Room  9C-18,  5600  Fishere  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4868. 

Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Date:  October  9-October  10, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.  Chevy  Chase,  MD  20815. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-01,  5600  Fishers  Lane.  Rockville, 
MD  20857,  Telephone:  301,  443-3936. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Date:  October  13-October  14, 1097. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Ave,  Chevy  Chase.  MD  20815. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-01,  5600  Fishers  Lape,  Rockville, 
MD  20857,  Telephone:  301,  443-3936. 

Committee  Name:  Services  Resean± 
Review  Committee, 

Date:  October  14-October  15, 1007. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gavin  T.  Wilkom. 
Parklawn,  Room  9C-18,  5600  Fishers  Lane. 
Rockville,  MD  20657,  Telaphone:  301, 443- 
4868. 

Committee  Name:  Psy(±obiology. 
Behavior,  and  Neuroscience  Review 
Committee. 

Date:  October  16-October  17. 1007. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Deborah  A.  DeMasse, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
3936. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Date:  October  16-October  17. 1907. 

Time:  8:30  a.m. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Ava,  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Regina  M.  Thomas, 
Parklawn,  Room  gC-26,  5600  Fishers  Lane, 
Rodcville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Date:  October  16-October  17, 1997. 

rime:  8:30  a.m. 

Place:  One  Washington  Circled  One 
Washington  Circle,  N.W.,  Washington.  DC 
20037. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawm.  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301.  443- 
3936. 

Committee  Name:  Clinical  Centers  and 
Special  Proiects  Review  Committee. 

Date:  October  2a-October  21 ,  1097. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 


Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
4868. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Date:  October  20-October  21, 1997. 

Time:  8:30  a.m. 

Place:  St.  James  Hotel.  950  24th  Street, 
N.W.,  Washington,  DC  20037. 

Contact  Person:  Monica  F.  Woodfork, 
Parklawn,  Room  90-26,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301,  443- 
4843. 

Committee  noine:  Clinical  Neuroscience 
and  Biological  Psychopathology  Review 
Committee. 

Date:  October  22-October  24, 1907.  , 

Time:  9  a-m. 

Place:  Avenue  Plaza  Hotel,  2111  St. 
Charles  Avenue,  New  Orleans,  LA  70130. 

Contact  person:  Maureen  L.  Eister, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  name:  Treatment  Assessment 
Review  Committee. 

Date:  October  23-October  24. 1907. 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520  « 
Wisconsin  Avenue,  Chevy  Chase,  MD  208l5. 

Contact  person:  Gavin  T.  Wilkom. 
Parklawn,  Room  9C^18, 5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301, 443- 
4868. 

Committee  name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Date:  October  23-October  24, 1007. 

Time:  8:30  a.m. 

Place:  Utham  Hotel,  3000  M  Street.  N.W.. 
Washington,  DC  20007. 

Contact  person:  Sheri  L.  Schwartzback, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
4843. 

Committee  name:  Child/ Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Date:  October  23-October  24, 1997. 

Time:  9  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  person:  Phyllis  D.  Artis,  Parklawn, 
Room  9C-26,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-6470. 

Committee  name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Date:  October  27-October  28, 1997. 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  person:  Richard  Johnson, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301.  443- 
1367. 

Committee  name:  Social  and  Group 
Processes  Review  Committee. 

Date:  November  6-November  7. 1997. 

Time:  8:30  .m. 

Place:  The  George  Washington  University 
Inn,  824  New  Hampshire  Avenue.  N.W., 
Washington,  DC  20037. 

Contact  person:  Rehana  A.  Chowdhiuy, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 


Rockville.  MD  20857.  Telephone:  301,  443- 
6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trada 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  pro(>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281. 03.282) 

Dated:  September  4, 1997. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer.  NIK 
[FR  Doc.  97-23892  Filed  ■0-9-97;  8MS  am] 

BIUINO  COK  414a-ei-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heatth 

National  Institute  of  Child  Health  and 
Human  Developinent;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council  and  Its  Subcommittee  on 
Planning  and  Policy 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Human  Development  Coimcil  on 
September  22-23, 1997.  The  meeting 
will  be  held  in  Building  31 ,  Conference 
Room  10,  National  Institutes  of  Health, 
Bethesda,  Maryland.  The  Subcommittee 
on  Planning  and  Policy  will  be  held  on 
September  22,  1997,  in  Building  31, 
Room  2A03,  from  8:00  a.m.  to  9:30  a.m. 
The  Subcommittee  meeting  will  be  open 
to  the  public  and  the  agenda  includes 
program  plans  and  the  agenda  for  the 
next  Council  meeting.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  Couincil  pieeting  will  be  open  to 
the  public  in  September  22  from  10:00 
a.m.  tmtil  5:30  p.m.  The  agenda 
includes  reports  by  the  Director.  NICHD. 
and  the  National  Center  for  Medical 
Rehabilitation  Research,  a  presentation 
by  the  Scientific  Director,  NICHD,  and 
other  business  of  the  Coimcil.  The 
meeting  will  be  open  on  September  23 
upon  completion  of  the  review  of 
applications  at  approximately  1:00  p.m. 
to  adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

In  accordance  with  the  provisions  set 
forth  in  sections  522b(c)(4)  and 
5S2b(c)(6),  Tide  5,  United  States  Code 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  of  the  fiill  Council  will  be 
closed  to  the  public  on  September  23 
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from  8:00  a.m.  to  approximately  1:00 
p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  rlummer.  Executive 
Secretary,  NACHHD  Council,  6100 
Executive  Boulevard,  Room  5E03. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892-7510.  Area  Code  301. 
594-7232,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  the  open  session  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodaticms.  should  contact  Ms. 
Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Prognm  Nos.  [93.864.  Population  Research, 
and  93.805,  Research  for  Mothers  and 
Children).  National  Institutes  of  Health) 

Dated:  September  4. 1997. 
UVaraa  Y.  Strtegfield, 
Committee  Management  Officer,  NIH. 
(FR  Ooc.  97-23893  Filed  9-9-97;  8:45  am] 

muMia  oooc  4i4a-»i-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Haaltti 

Nalionai  ktstltuta  on  Deafness  and 
Othar  Communication  Disorders; 
Amended  Notice  of  Meeting  of  the 
National  Deafness  and  Ottter 
Communication  Disorders  Advisory 
Council 

Notice  is  hereby  given  of  a  change  in 
the  September  1 1  meeting  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  which  was  published  on 
AiJ«ust  7, 1997,  62  FR  42587. 

Tne  meeting  was  to  have  been  a 
closed  meeting  convened  at  1  pm  and 
adjourned  at  2  pm  on  September  11. 
The  meeting  has  been  changed  to  a 
partially  closed  meeting.  The  Council 
will  meet  in  open  session  from  1  pm  to 
approximately  1 :45  pm  to  discuss  a 
meeting  of  the  Worit  Group  on  Peer 
Review.  At  approximately  1:45  pm  the 
meeting  will  be  closed  until 
adjournment  for  the  review  of  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 


Related  to  Deafness  and  Communication 
Disorders) 

Dated:  September  4, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-23896  Filed  9-9-97;  8:4S  am) 
■LUNQ  COM  414a-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natflonai  Insdtutas  of  Haattti 

Natlonai  Inatltuta  on  Alcohol  Abuse 
and  Alcohdlam;  Notica  of  Claaad 
Meeting 

Purstiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Purpoae/ Agenda:  To  review  and  evaluate 
grant  applications. 

Same  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dote  of  Meeting:  September  12, 1997. 

Time:  8:30  a.m.  to  adjournment. 

Place  of  Meeting:  Holiday  Inn.  5520 
Wisconsin  Avenue.  Bethesda,  MD  20815. 

Contact  Person:  Elsie  Taylor.  6000 
Executive  Boulevard,  Suite  409,  Rockvilla. 
MD  20892-7003,  301-443-9787. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cM6).  Title  5  U.S.C.  The 
proposal  and  discussions  could  reveal 
confidential  trade  secrets  cv  conunercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  tvith  the  ptopoaal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance, 
Program  Noa.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants: 
National  Institutes  of  Health)  , 

Dated:  September  4,  1997. 
UVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-23898  Filed  9-9-97;  8:45  am) 

■KXMO  COM  414a-frl-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutss  of  Health 

Prospective  Grant  of  Exclusive 
Ucansa:  For  Nucleic  Acid-Based 
Vacclnaa  and  Therapeutics 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  15  a  notice  in  accordance 
witii  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  Umited  field  of  use 
exclusive  license  in  the  United  States  to- 
practice  the  invention  embodied  in  U.S. 
Patent  Application  Number  08/286,730 
entitled,  "Liposomal  Delivery  System 
for  Nucleic  Acids,"  and  its 
Continuation-In-Pait  U.S.  Patent 
Apphcation  Serial  Number  08/522,246, 
and  all  related  foreign  filings  (PCT/ 
US95/09867),  invented  by  Alain  Thieny 
formerly  of  the  National  Cancer 
Institute,  to  Biovector  Therapeutics,  S.A 
of  Labage,  France.  The  patent  rights  in 
these  inventions  have  been  assigned  to . 
the  United  States  of  America.* 
DATES:  Only  written  comments  and/or 
applications  for  a  Ucense  which  are 
received  by  NIH  on  or  before  December 
9,  1997  will  be  considered. 
AOOAESSES:  Requests  fn  copies  of  the 
subject  issued  patent  and  pending 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  thf  contemplated  license  should  be 
directed  to:  Mr.  Larry  M.  Tiffany,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rodcville,  MD 
20852;  Telephone:  (301)  496-7056,  ext. 
206;  Facsimile:  (301)  402-0220.  A 
signed  Confidentiality  Agreement  will 
be  required  to  receive  copies  of  the 
pending  patent  applications. 
SUPf>t.EMENTARY  MPOMMATION:  The 
present  invention  relates  to  a  liposome   . 
composition  comprising  a  bi-  or  multi- 
layered  membrane  surrounding  an 
internal  aqueous  liposome  comprising 
at  least  one  cationic  lipopolyamine  and 
at  least  one  neutral  lipid  provided  in  a 
molar  ratio  range,  said  ratio  from  about 
.02:1  to  2:1.  In  addition  to  the  pending 
composition  claims  there  are  also 
pending  rights  to  methods  of  preparing 
the  liposome  composition, 
pharmaceutical  compositions  including 
the  liposome  and  methods  of 
introducing  nucleic  acids  into  cells 
using  the  liposome.  This  invention  is 
advantageous  over  alternative  lipid 
preparations  due  to  its  ability  to  more 
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easily  form  liposomes  at  physiological 
temperatures  and  pH  hence  making  it 
potentially  more  stable  in-vivo. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  would  be  limited  to 
nucleic  acid-based  vaccines  and 
therapeutics. 

Applications  for  a  license  to  the  field 
of  use  described  in  this  Notice  will  be 
treated  as  objections  to  the 
contemplated  license.  Comments  and 
objections  will  not  be  made  available  for 
public  inspection  and,  to  the  extent 
permitted  by  law.  will  not  be  subject  to 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  September  2. 1997. 

Baitiara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  97-23900  Filed  9-9-97;  8:45  am] 

aiLUNQ  OOOe  4140-«1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  ar>d  Mental  Health 
Services  Administration  Center  for 
Mental  Health  Sarvicaa;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a 
teleconference  meeting  of  the  Center  for 
Mental  Health  Services  (CMHS) 
National  Advisory  Council  in 
September  1997. 

The  meeting  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Therefore,  the 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  Title  5 
U.S.C.  552b(c)(6)  and  5  U.S.C.  App.  2, 
Section  10(d). 

An  agenda  and  a  roster  of  Council 
members  may  be  obtained  from  Ms. 
Patricia  Gratton,  Committee 
Management  Officer.  CMHS,  Room 
llC-26,  Parldawn  Building,  Rockville, 
Maryland  20857.  Telephone  (301)  443- 
7987. 

Substantive  program  information  may 
be  obtained  frY)m  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  CMHS  National 
Advismy  Council. 


Meeting  Date:  September  26, 1997. 

Place:  CMHS  Conference  Room,  5600 
Fishers  Lane,  Room  15-94.  Roclcville,  MD 
20857. 

Closed:  September  26. 1997,  2:00-^:00 
p.m.,  EDT. 

Contact:  Ina  B.  Lyons.  Room  13-103. 
Parklawn  Building,  Telephone:  (301)  443- 
7586  and  FAX  (301)  443-5163. 

Dated:  September  4. 1997. 

Jen  LipoT. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  97-23886  Filed  9-ft-97;  8:45  am] 

MLLMQ  CODE  41tt-»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Supplemental 
information  Regarding  the  Recovery 
Plan  for  the  Grizzly  Bear  (Ursus  Arctos 
\Horrlbllis)  for  Review  and  Comment 

AGB4CY:  Fish  and  WUdlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  draft  supplemental 
information  to  the  recovery  plan  for  the 
grizzly  bear  [Ursus  arctos  honibilis). 
This  information  addresses  certain 
aspects  of  the  recovery  plan.  Portions  of 
the  information  will  be  added  to  the 
Grizzly  Bear  Recovery  Plan.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  information. 

DATES:  Comments  on  the  draft 
supplemental  information  must  be 
received  on  or  before  November  10^ 
1997  to  ensure  they  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  supplemental  information  may 
obtain  a  copy  by  contacting  the  Grizzly 
Bear  Recovery  Coordinator.  U.S.  Fish 
and  Wildlife  Service,  University  Hall, 
Room  309.  University  of  Montana, 
Missoula.  Montana  59812.  Written 
comments  and  materials  regarding  this 
information  should  be  sent  to  the 
Recovery  Coordinator  at  the  address 
given  above.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  Servheen.  Grizzly  Bear 
Recovery  Coordinator  (see  ADDRESSES 
above),  at  telephone  (406)  243-49Q3. 


SUPPLEMENTARY  INFORMATKM: 
Baclcground 

Restoring  an  endangered  or 
threatened  animal  or  plan  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Fish  and  Wildlife 
Service's  (Service)  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

Under  the  provisions  of  the 
Endangered  Species  Act  of  1973  (Act)  as 
amended  (16  U.S:C.  1531  et  seq.),  the 
Service  approved  the  revised  Grizzly 
Bear  Recovery  Plan  on  September  10. 
1993.  The  Plan  approved  iu  1993  did 
not  contain  a  complete  chapter  on  the 
Bitterroot  or  North  Cascade  ecosystems 
because  the  si}ecific  inf5rmation 
necessary  to  develop  these  chapters  was 
not  available.  The  Service  approved  the 
Bitterroot  Ecosystem  Grizzly  Bear 
Recovery  Plan  Chapter  and  the  North 
Cascades  Ecosystem  Recovery  Plan 
Chapter  on  September  11,  1996,  and 
June  23, 1997,  respectively. 

In  May  1994  The  Fund  For  Animals. 
Inc..  and  22  other  organizations  and 
individuals  filed  suit  in  the  U.S.  District 
Court  for  the  District  of  Columbia  over 
the  adequacy  of  the  Plan  approved  in 
1993.  Later  in  May  1994  the  National 
Audubon  Society  and  19  other 
organizations  and  individuals  also  filed 
suit  in  the  same  court.  The  two  cases 
were  eventually  consolidated.  In 
September  1995  the  court  issued  an 
opinion.  The  motions  for  summary 
judgment  of  both  the  plaintiffs  and  the 
defendants  were  granted  in  part  and 
denied  in  part  The  court  ordered  the 
Service  to  reconsider  certain  portions  of 
the  Plan,  and  to  provide  supplemental 
information.  The  information  presented 
in  the  document  being  made  available 
for  review  includes  supplemental 
information  that  the  Service  was  to 
provide  and  the  results  of  its 
reconsideration. 

The  Service  is  also  in  the  process-of 
developing  habitat  based  recovery 
criteria  to  be  added  to  the  Plan,  lliose 
criteria  are  not  included  in  the 
information  being  made  available  now. 
The  habitat  based  recovery  criteria  will 
be  made  available  for  public  review  at 
a  later  date. 

Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 
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opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  also  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 
The  grizzly  bear  was  listed  under  the 
Act  as  a  threatened  species  in  the  48 
conterminous  States  on  July  28, 1995 
(40  FR  31734).  Threats  to  grizzly  bear 
populations  come  primarily  from 
habitat  modification  caused  by  human 
activities  and  from  direct  bear/human 
conflicts  resulting  from  recreational  and 
resource  use  activities,  highway  and 
railroad  corridors,  illegal  mortality,  etc. 
The  grizzly  bear  population  in  each  of 
the  ecosystems  included  in  the  Plan  can 
be  delisted  independenUy  once  recovery 
criteria  stated  in  the  Plan  are  met 

Pnblk  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  supplemeatal  information 
described  above.  All  comments  received 
by  the  date  specified  in  the  DATES 
section  above  will  be  considered  prior 
to  finalization  of  the  information. 
Appropriate  portions  of  the  information 
will  be  appended  to,  and  become  part 
of,  the  Plan. 

Authority 

The  authority  for  this  section  is 
section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 

Datad:  Saptamber  3. 1997. 
Xatry  T.  TnTml« 

Deputy  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  97-23938  Filed  9-9-97;  8:45  am] 
BIUJNQ  CODE  OIO-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamatti  Rshery  Management  Council; 
Meeting 

MEMCr:  U.S.  Fish  and  Wildlifia  Service, 

Intraior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  imder 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 


the  Klamath  River  Basin.  This  purpose 
of  this  meeting  is  to  review  management 
of  the  1997  fishery  season  and  discuss 
management  strategies  for  the  1998 
season.  The  meeting  is  open  to  the 
public. 

DATES:  The  Klamath  Fishery 
Management  Coimcil  will  meet  from  3 
p.m.  to  5  p.m.  on  Wednesday,  October 
1,  1997;  from  9  a.m.  to  5  p.m.  on 
Thursday,  October  2. 1997;  and  from  8 
a.m.  to  12  p.m.  on  Friday,  October  3, 
1997. 

PLACE:  The  meeting  will  be  held  at  the 
Best  Western  Brookings  Inn,  Highway 
101  North,  Brookings,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  PO  Box  1006 
(1215  South  Main),  Yreka,  California 
96097-1006.  telephone (916) 842-5763. 
SUPPt^MENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Coimcil.  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  September  2. 1997. 
Cynthia  U.  Barry. 
Acting  Regional  Director. 
[FR  Doc.  97-23936  Filed  9-9-97;  8:45  am] 
8HJJN0  cooe  4310-aa-p 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for  a 
Proposed  I.a8sa  To  Construct  and 
Operate  a  Combined  Municipal  Solid 
Waste  (MSW)  and  Construction  and 
Demolition  (CAD)  Waste  Facility  on  the 
NamtM  Indian  Reservation,  Santa  Fa 
County.  NM 

AQBCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Notice  of  intent  and  public 

scoping  meeting. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs,  in 
cooperation  with  the  Pueblo  of  Nambe, 
the  Nambe  Pueblo  Development 
Corporation  and  their  environmental 
consultants,  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  lease  to  construct  and 
operate  a  combined  municipal  solid 
waste  (MSW)  and  construction  and 
demolition  (C&D)  waste  facility  in  Santa 
Fe  County,  New  Mexico.  A  description 
of  the  proposed  project,  location,  and 
environmental  issues  to  be  addressed  in 
the  EIS  are  provided  below 
(Supplementary  Information).  In 


addition  to  this  notice,  a  public  meeting 
will  be  held  to  describe  the  proposed 
action  and  to  receive  public  comments 
regarding  the  scop>e  of  the  EIS.  The 
public  v^U  be  invited  to  participate  in 
the  scoping  process,  review  of  the  draft 
EIS  and  public  meeting. 

This  notice  is  publisned  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA) 
regulations  found  in  40  CFR  1501.7.  The 
purpose  of  this  notice  is  to  solicit 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS. 
Comments  and  participation  in  this 
scoping  process  are  encouraged. 
DATES:  Written  comments  must  arrive 
by  October  25,  1997.  A  public  scoping 
meeting  will  be  held  on  September  25. 
1997. 

ADDRESSES:  Address  comments  to  Mr. 
Rob  Baracker,  Area  Director, 
Albuquerque  Area  Office,  P.O.  Box 
26567,  Albuquerque,  NM  87125-6567. 
The  public  scoping  meeting  will  be  held 
at  6:00  p.m.  on  September  25,  1997,  at 
the  Nambe  Pueblo  Fuel  Terminal  east  of 
Allsup's  Convenience  Store,  at  the 
Cuyamungue  Arroyo  on  U.S.  Route  84/ 
285. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Al  Sedik,  Area  Environmental  Scientist. 
Bureau  of  Indian  Affairs,  Albuquerque, 
NM  87125-6567,  telephone  nimiber 
(505) 766-1039. 

SUPPI-aiENTARY  INFORMATION:  High  Mesa 
Environmental  LLC  (High)  proposes  to 
lease  100  acres  of  the  Nambe  Indian 
Reservation  for  the  purposes  of 
constructing  and  operating  a  combined 
MSW  and  C&D  waste  facility  for  a 
variety  of  non-hazardous  wastes.  The 
project  will  meet  all  applicable 
environmental  standards  and 
regulations. 

The  proposed  project  includes  an 
initial  C&D-only  waste  cell,  with  an 
operations  area,  and  a  site  well. 
Ultimately,  the  facility  will  include  five 
additional  cells  for  combined  MSW  and 
C&D  waste,  two  collection  ponds, 
monitoring  wells  and  a  leachate 
evaporation  pond.  The  combined  waste 
cells  will  be  lined.  Approximately  200 
to  400  tons  per  day  of  waste  material 
would  be  delivered  to  the  facility  by 
truck.  Ofisite  roadway  improvements 
would  be  necessary. 

The  project  area  is  in  the  central 
portion  of  the  Espanola  Basin,  part  of 
the  Alamosa-Santa  Fe  segment  of  Rio 
Grande  rift,  17  miles  nortiiwest  of  Santa 
Fe,  New  Mexico.  This  is  an  isolated  site, 
located  three  miles  bora  the  Pueblo 
proper  with  no  infrastructure  such  as 
water,  power,  or  roads.  The  terrain  in 
this  area  is  steep  and  mosUy  clay,  with 
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very  littie  to  no  vegetation.  The  area  is 
considered  badlands,  with  no  potential 
for  recreational  use  now  or  in  the  future. 
The  EIS  will  assess  alternatives  to  the 
propxwed  project,  including.(l)  a  smaller 
project,  (2)  alternative  waste  stream 
management,  and  (3)  no  action.  The  EIS 
will  address  numerous  environmental 
issues,  including  geology,  topography, 
soils,  water  resources,  air  quality,  living 
resources,  cultural  resources,  traffic, 
land  use,  visual  resources, 
socioeconomics,  public  health  and 
safety,  and  noise.  The  range  of  issues 
addressed  may  change,  depending  on 
comments  received  during  the  scoping 
process. 

Dated:  September  2, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

(FR  Doc.  97-23902  Filad  9-9-97;  8:45  am) 

BILLINQ  COOC  43ie-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l.and  Management 
[AZ-010-OT77-41-241A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council.  The  meeting  will  be 
held  October  7, 1997,  beginning  at  8:30 
a.m.  in  the  Montana  Room  at  the  Bureau 
of  Land  Management  National  Training 
Center,  9828  N.  31st  Avenue,  Phoenix, 
Arizona.  The  agenda  items  to  be  covered 
at  the  one-day  meeting  include: 
Welcome  Remarks  to  newly-appointed 
1997-99  RAC  members;  ELM  State 
Director's  Update  on  legislation, 
regulations  and  statewide  planning 
efforts;  Review  of  previous  meeting 
minutes;  Review  of  RAC  charter  and 
election  of  Vice-Chairperson;  Update  on 
BIA  Cooperating  Agency  Status; 
Followup  on  letter  to  Director  Shea  on 
standards  and  guidelines 
implementation  and  impacts  of  FWS 
bicriogical  opinions;  Orientation  on  RAC 
Working  Groups  for  new  members; 
Reports  by  the  Recreation  and  Public 
Relations  Working  Groups;  Reports  bom 
RAC  members;  RAC  Discussion  on 
future  meeting  dates  and  locations.  A 
public  comment  period  will  take  place 
at  11:30  a.m.  for  any  interested  publics 
who  wish  to  address  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 


Management,  Arizona  State  Office,  222 

North  Central  Avenue.  Phoenix,  Arizona 

85004-2203,  (602)  417-9215. 

Joan  B.  Loaacco, 

Deputy  State  Director,  Extertial  Affairs. 

(FR  Doc.  97-23937  Filed  9-9-97;  8:45  anfT 

BNOMQ  COOE  4310-32-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Ortontsd  Policing 
Services  FY  1996  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice. 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  grants  to  hire  and/or 
rehire  additional  sworn  law 
enforcement  officers  to  engage  in 
community  policing.  The  COPS 
Universal  Hiring  Program  permits 
interested  agencies  to  supplement  their 
current  sworn  forces  or  jurisdictions  to 
establish  a  policing  agency.  Eligible 
applicants  include  State,  local,  and 
Indian  policing  agencies,  jurisdictions 
seeking  to  establish  a  new  policing 
agency  and  other  agencies  serving 
specialized  jurisdictions,  such  as  transit, 
housing,  college,  school,  or  natural 
resources. 

DATES:  COPS  Universal  Hiring  Program 
Application  Kits  are  currentiy  available. 
There  will  be  two  application  deadlines 
for  the  Universal  Hiring  Program: 
November  14, 1997  and  January  30, 
1998. 

ADDRESSES:  COPS  Universal  Hiring 
Program  Application  Kits  may  be 
obtained  by  writing  to  COPS  Universal 
Hiring  Program,  1100  Vermont  Avenue, 
NW,  Washington,  DC,  20530,  or  by 
calling  the  Department  of  Justice 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770,  or  the  full  application 
kit  is  also  available  on  the  COPS  Office 
web  site  at:  http://www.usdoj.gov/cops. 
Completed  application  kits  should  be 
sent  to  COPS  Universal  Hiring  Program, 
COPS  Office,  1100  Vermont  Avenue, 
N.W..  Washington.  D.C.  20530. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  Justice  Crime  Bill 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770. 

SUPPtaiENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  for  the  hiring  or 


rehiring  of  law  enforcement  officers  to 
engage  in  community  policing.  The 
COPS  Universal  Hiring  Program  permits 
interested  agencies  to  supplement  their 
ciirrent  sworn  forces  or  to  establish  a 
new  policing  agency,  through  grants  for 
up  to  three  years.  All  policing  agencies, 
as  well  as  jurisdictions  consideri^ 
establishing  new  policing  agencies,  are 
eligible  to  apply  for  this  program.  In 
addition,  policing  agencies  serving 
specialized  jurisdictions,  such  as  transit, 
housing,  college,  school,  natural 
resources,  and  others,  are  eligible  to 
apply  for  this  program.  There  are  two 
application  deadlines  for  this  program: 
November  14, 1997  and  January  30, 
1998.  Departments  may  apply  before 
either  of  the  deadlines  and  equal 
consideration  will  be  given  to  all 
applications  submitted  by  the  same 
deadline. 

All  applicants  will  be  asked  to 
provide  basic  community  policing  and 
planning  information  for  their  area  of 
jurisdiction.  In  addition,  new  applicants 
serving  jurisdictions  of  50,000  and  over, 
as  well  as  all  those  jurisdictions  seeking 
to  establish  a  department  and  agencies 
serving  specialized  jurisdictions  (such 
as  transit,  housing,  college,  school,  or 
natural  resources),  will  be  asked  to 
provide  additional  information  relating 
to  the  applicant's  community  policing 
plan,  local  community  policing 
initiatives  and  strategies,  local 
community  support  for  the  applicant's 
community  policing  plan,  and  plans  for 
retaining  the  officers  at  the  end  of  the 
grant  period.  In  addition  to  the 
requested  community  policing 
information,  all  applicants  v^Ul  be  asked 
to  submit  a  streamlined  budget 
summary  containing  information 
relating  to  planned  hiring  levels,  salary 
and  fringe  benefits,  and  decreasing 
federal  share  requirements.  The  COPS 
Universal  Hiring  Program  Application 
offers  two  alternative  budget  worksheets 
which  are  tailored  to  the  number  of 
officers  requested  by  each  applicant; 
applicants  requesting  five  or  fewer 
officers  will  complete  one  budget 
worksheet  for  each  officer,  while 
applicants  requesting  more  than  five 
officers  will  complete  a  single  budget 
worksheet  based  on  the  average  yearly 
cost  per  officer. 

Grants  will  be  made  for  up  to  75 
percent  of  the  total  entn'-level  salary 
and  benefits  of  each  officer  over  three 
years,  up  to  a  maximum  of  $75,000  per 
officer,  with  the  remainder  to  be  paid  by 
state  or  local  funds.  Waivers  of  the  non- 
federal matching  requirement  may  be 
requested  under  this  prograin,  but  will 
be  granted  only  upon  a  showing  of 
extraordinary  fiscal  hardship.  Grant 
funds  may  be  used  only  for  entry-level 
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salaries  and  benefits.  Funding  will  begin 
once  the  new  officers  have  been  hired 
or  on  the  date  of  the  award,  whichever 
is  later,  and  will  be  paid  over  the  course 
of  the  grant. 

In  hiring  new  officers  with  a  (X)PS 
Universal  Hiring  Program  grant, 
grantees  must  follow  standard  local 
recruitment  and  selection  procedures. 
All  personnel  hired  under  this  program 
will  be  required  to  be  trained  in 
community  policing.  In  addition,  all 
personnel  hired  under  this  program 
must  be  in  addition  to,  and  not  in  lieu 
of,  other  hiring  plans  of  the  grantees. 

An  award  unaer  the  COPS  Universal 
Hiring  Program  will  not  affect  the 
eligibility  of  an  agency  for  a  grant  under 
any  other  COPS  program. 

The  Catalog  of^Federal  Domestic 
Assistance  reference  number  for  this 
program  is  16.710. 

OBted:  August  29, 1997. 
lowphE.  Brann, 
Director 
[FR  Doc  97-23986  FUod  9-9-97;  8:45  ami 

OOOC  4419-AT-M 


DEPARTMENT  OF  JUSTICE 

NoUoe  of  Lodging  of  Consent  Doctm 
Under  the  Clean  Water  Act  and  ttM 
Safe  DrlnUng  Water  Act 

Under  28  C.F.R.  50.7,  notice  is  hereby 
given  that  on  August  25, 1997,  a 
proposed  Consent  Decree  in  United 
States  V.  Bethlehem  Steel  Corp..  Civil 
Action  No.  2-96-096.  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Indiana. 

In  this  action,  the  United  States 
sought  penalties  and  injunctive  relief  for 
claims  under  Section  301(a)  of  the  Clean 
Water  Act  ("CWA").  33  U.S.C.  1311(a), 
for  unpermitted  discharges  of 
pollutants,  and  for  claims  under  Section 
1423  of  the  Safe  Drinking  Water  Act,  42 
U.S.C.  300h-2,  for  violation  of 
underground  injection  control  ("UIC") 
permits  issued  by  EPA.  The  claims  arose 
in  connection  with  Bethlehem  Steel 
Corporation's  facility  in  Bums  Harbor, 
Indiana.  Under  the  Consent  Decree, 
Bethlehem  Steel  Corporation  wrill  pay  a 
civil  penalty  of  $441,300  and  will 
perform  injunction  relief,  including  the 
continued  operation  and  maintenance  of 
a  series  of  dewatering  wells  designed  to 
prevent  unpermitted  discharges  of 
pollutants,  the  reconstruction  of  a  blast 
furnace  slag  quench  basin,  and  the 
training  of  operators  of  its  underground 
injection  control  wells. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 


Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Bethlehem  Steel 
Corp.,  D.J.  Ref.  No.  90-5-1-1-4271. 

Tne  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  1001  Main  St,  Suite  A,  Dyer, 
IN  4631 1 ,  at  the  Region  5  Office  of  the 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  IL  60604-3590,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  A  copy  of  the  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy,  please 
refer  to  the  above-referenced  case  and 
enclose  a  check  in  the  amount  of  S13.75 
($.25  per  page  reproduction  costs) 
payable  to  the  Consent  Decree  Library. 
BnMxS.Gdhv, 

Deputy  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  97-23877  Filed  9-9-97;  8:45  ami 
MJJNQ  OOOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Rnai  Judgmant  and 
Competitive  Impact  Statement 

United  States  v.  USA  Waste  Services,  Inc. 
etal. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment.  Stipulation  and  Order, 
Hold  Separate  Stipulation  and  Order, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  in  the  Western  District  of 
Pennsylvania,  Pittsburgh  Division,  Civil 
No.  97-1524. 

On  Auj^t  22, 1997,  the  United  States 
filed  a  Complaint  alleging  that  the 
proposed  acquisition  by  USA  Waste 
through  Riviera  of  the  voting  stock  of 
United  Waste  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  18.  The 
Complaint  further  alleges  that 
competition  in  providing  disposal 
services  to  haulers  of  MSW  generated  in 
Allegheny  County  and  competition  in 
providing  hauling  of  MSW  generated  in 
Allegheny  County  would  be  lessened  by 
the  acquisition.  The  proposed  Final 
Judgment,  filed  the  same  time  as  the 
Complaint,  requires  USA  Waste  to 
divest  the  Kelly  Run  Landfill  in 
Pittsburgh,  Pennsylvania,  which  it  will 


obtain  in  connection  with  its  acquisition 
of  United  Waste. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Coounents  should 
be  directed  to  J.  Robert  Kramer,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  N.W.,  Suite  3000, 
Washington.  D.C.  20530  (telephone: 
202/307-0924). 

Copies  of  the  Complaint,  Stipuladon 
and  Order,  Hold  Separate  Stipulation 
and  Order,  Proposed  Final  Judgment, 
and  Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  7th  Street,  N.W.. 
Washington,  D.C.  20530,  (202)  514- 
2481 .  Copies  of  these  materials  may  be 
obtained  upon  request  and  payment  of 
a  copying  fee. 
Copstoace  K.  EobinMa. 
Director  of  Operations. 

United  States  Dialrict  Court,  Western 
District  of  Pennsylvania,  Pittsburgh 
Division 

United  States  of  America,  and 
Commonwealth  of  Pennsylvania  Plaintifb.  v. 
USA  Watte  Services,  Inc.,  Riviwa 
Acquisition  Corporation,  and  United  Waste 
Systems,  Inc.  Defsodants.  Civil  No.:  97-15Z4. 
Filed  8/22/97,  JudgB  Amfaraae. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Jnited  States 
District  Court  for  the  Western  District  of 
Pennsylvania. 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
PenalUes  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintifis  have  not  withdrawn  their 
consent,  which  they  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  that  notice 
with  the  Court. 

3.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  or  until 
expiration  of  time  for  all  appeals  of  any 
coiut  ruling  declining  ent^  of  the 
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proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation.,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Jud^ent  as  though  they  were  in  full 
force  and  effect  as  an  order  of  the  Court. 

4.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

5.  In  the  event  (a)  plaintiffs  have 
withdrawn  their  consent,  as  provided  in 
paragraph  2  above,  or  (b)  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  imder  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  thi^  or  any  other 
proceeding. 

6.  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  the  defendants  will  later  raise 
no  claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestitive  provisions 
contained  therein. 

Dated:  August  21. 1997. 
For  Plaintiff  United  States: 
Frederick  R  Pannenter, 

U.S.  Department  of  Justice,  Antitrust  Division, 
Litigation  D  Section.  Suite  ^000.  Washington, 
D.C.  20S30.  (202)  307-0620. 
Linda  L.  Kelly, 
United  States  Attorney. 
Amy  Reynolds  Hay. "" 

Assistant  United  States  Attorney,  Western 
District  of  Pennsylvania. 

For  the  Commonwealth  of  Pennsylvania 
Office  of  the  Attorney  General: 
D.  Michael  Fisher. 
Attorn^  General. 
James  A  Donahue,  m. 

Chief  Deputy  Attorney  General.  Antitrust 
Section. 

Garrett  F.  Gallia, 

Deputy  Attorney  Genertd.  Antitrust  Section. 

Attorneys  for  the  Commonwealth  of 
Pennsylvania: 

14th  Floor,  Strawberry  Square, 
Hairisbuig.'Pennsylvania  17120. 
(717)  787-4530 


For  DefendanU  USA  Waste  Services,  Inc. 
and  Riviera  Acquisition  Qvporation: 
James  R.  Weiss, 

Preston.  Gates.  Ellis  Br  Rouvelas  Meeds,  173S 
New  York  Avenue,  N.W.,  Suite  500. 
Washington,  D.C.  20530,  (202)  662-8425. 

For  Defendant  United  Waste  Systems,  Inc. 
Dene  Knable  Gotts. 

Wachtell.  Upton,  Rosen  &Katz.  51  West  52d 
Street,  New  York,  New  York  10019-6150. 
(212)  403-1247. 

Order  . 

It  is  so  ordered,  this  22nd  day  of 
August,  1997. 

Donetta  Ambrose,  " 

United  States  District  fudge. 

United  States  District  Coort,  Western 
District  of  Pmnsylvonia,  Fillibuigh 
Division  ■  J^. '' 

United  States  of  America,  and 
Commonwealth  of  Pennsylvania  Plaintifb, 
verstu  USA  Wakte  Services,  Inc.,  Rivieta 
Acquisition  Corporation,  and  United  Waste 
Systems,  Inc.,  Defendants.  Qvil  No.:  97- 
1524.  Filed:  8/22/97.  Judge  Ambrose. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, . 
subject  to  approval  and  entry  by  the 
Court,  that: 


Definitions 

As  used  in  this  Hold  Separate  and 
Order 

A.  "USA  Waste"  means  defendant 
USA  Waste  Services,  Inc.,  a  Delaware 
corporation  with  its  headquarters,  in 
Houston,  Tejcas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

B.  "Riviera"  means  defendant  Riviera 
Acquisition  Corporation,  a  Delaware 
corporation  which  is  a  wholly  owned 
subsidiary  of  USA  Waste,  and  includes 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

C.  "United"  means  defendant  United 
Waste  Systems,  Inc.,  a  Delaware 
corporation  with  its  headquarters,  in 
Greenwich,  Connecticut,  and  includes 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

D.  "Allegheny  Coimty"  refers  to 
Allegheny  County,  Pennsylvania. 

E.  "Kelly  Run  Sanitation"  means 
Kelly  Rim  Sanitation,  Inc.,  which  is  a 
wholly  owned  subsidiary  of  United,  and 
all  assets  excluding  the  hauling 
business,  including: 


1.  All  tangible  assets,  including  all  fee 
and  all  leasehold  and  renewal  ri^ts  in 
a  landfill  located  at  Road  #3,  Route  51, 
Elizabeth,  Pennsylvania  15037  (known 
as  Kell^  Run  Landfill);  the  garage  and 
related  facilities;  offices;  and  landfill- 
related  assets  including  capital 
equipment,  trucks  and  other  vehicles, 
scales,  power  supply  equipment, 
interests,  permits,  and  supplies;  and 

2.  All  intangible  assets,  including 
landfill-relatMl  customer  lists,  contracts, 
and  accounts. 

F.  "Hauling  Business"  means  the 
Kelly  Run  Sanitation  hauling-related 
assets,  including. 

1.  All  tangible  assets,  including 
capital  equipment,  trucks  and  other 
vehicles,  interest,  permits,  supplies,  and 
related  facilities,  except  the  garage  and 
related  facilities,  located  at  Road  #3, 
Route  51,  Elizabeth,  Pa.  15037;  and 

2.  All  intangible  assets,  including 
hauling-related  customer  lists,  contracts, 
and  accotmts. 

G.  "Hauling"  means  the  collection  of 
nonhazardous  solid  waste  from 
customers  and  the  transporting  of  the 
collected  waste  to  disposal  sites. 

H.  "Waste  Disposal  Business"  means 
the  business  of  disposing  of  -    ' 

nonhazardous  solid  waste  into 
Pennsylvania  Department  of 
Environmental  Protection  approved 
disposal  sites. 


effectives 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  USA  Waste's  prompt 
divestiture  of  Kelly  Rim  Sanitation  for 
the  purpose  of  maintaining  a  viable 
competitor  in  the  waste  disposal 
business  in  Allegheny  County  to  reipedy 
the  effects  that  the  United  States  and  the 
Coounonwealth  of  Pennsylvania  allege 
would  otherwise  result  from  USA 
Waste's  proposed  acquisition  of  United. 
This  Hold  Sieparate  Stipulation  and 
Order  ensures,  prior  to  such  divestiture, 
that  Kelly  Run  Sanitation  which  is  being 
divested  be  maintained  as  an 
independent,  economically  viable, 
ongoing  business  concern,  and  that 
competition  is  maintained  during  the 
pendency  of  the  divestiture. 

m 

Hold  Separate  Provisions 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  USA  Waste  shall  preserve, 
maintain,  and  operate  Kelly  Run 
Sanitation  and  die  Hauling  Business  as 
an  independent  competitor  with 
management,  sales  and  operations  held 
entirely  separate,  distinct  and  apart 
from  those  of  USA  Waste.  USA  Waste 
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shall  not  coordinate  the  marketing  or 
sale  of  its  waste  disposal  and  hauling 
business  with  the  waste  disposal  and 
hauling  business  at  Kelly  Run 
Sanitation  and  the  Hauling  Business. 
Within  thirty  (30)  days  of  the  entering 
of  this  Order.  USA  Waste  will  inform 
plaintifiis  of  the  steps  taken  to  comply 
with  this  provision. 

B.  USA  Waste  shall  take  all  steps 
necessary  to  ensure  that  Kelly  Run 
Sanitation  and  the  Hauling  Business 
will  be  maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor  in  the 
waste  disposal  and  hauling  business  in 
Allegheny  County:  and  that  the 
management  of  Kelly  Run  Sanitation 
will  not  be  influenced  by  USA  Waste, 
and  the  books,  records,  competitively 
sensitive  sales,  marketing  and  pricing 
information,  and  decision- making 
associated  with  Kelly  Rim  Sanitation 
and  the  Hailling  Business  will  be  kept 
separate  and  apart  firom  the  operations 
of  USA  Waste.  USA  Waste's  influence 
over  Kelly  Run  Sanitation  and  the 
Hauling  business  shall  be  limited  to  that 
necessary  to  carry  out  USA  Waste's 
obligations  under  this  Order  and  the 
Pinal  Judgment. 

C.  USA  Waste  shall  use  all  reasonable 
effoits  to  maintAJn  and  Inctease  waste 
disposal  and  hauling  sales  at  Kelly  Run 
Sanitation  and  the  Hauling  Business, 
and  shall  maintain  at  1996  or  previously 
approved  levels,  whichever  are  higher, 
promotional,  advertising,  sales, 
technical  assistance,  marketing  and 
merchandising  support  for  the  disposal 
and  hauling  of  waste  associated  with 
Kelly  Run  Sanitation. 

D.  USA  Waste  shall  provide  sufficient 
working  capital  to  maintain  Kelly  Rim 
Sanitation  and  the  Hauling  Business  as 
an  economically  viable,  ongoing 
business. 

E.  USA  Waste  shall  take  all  steps 
necessary  to  ensure  that  the  Kelly  Run 
Landfill  is  fully  maintained  in  operable 
condition  at  no  lower  than  its  current 
rated  capacity,  and  shall  maintain  and 
adhere  to  normal  repair  and 
maintenance  schedules  for  Kelly  Run 
Sanitation  and  the  Hauling  Business. 

F.  USA  Waste  shall  not,  except  as  part 
of  a  divestiture  approved  by  plaintiffs, 
remove,  sell,  lease,  assign,  transfer, 
pledge  or  otherwise  dispose  of  any 
assets  of  Kelly  Run  Sanitation, 
including  intangible  assets  that  relate  to 
the  permits  described  in  Section  II  of 
the  Final  Judgment. 

G.  USA  Waste  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 


month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  Kelly  Run  Sanitation  and 
the  Hauling  Business. 

H.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Agreement, 
defendants  shall  not  hire  and 
defendants  shall  not  transfer  or 
terminate,  or  alter  any  current 
employment  or  salary  agreements  for 
any  USA  Waste  or  United  employee* 
who  (i)  on  the  date  of  the  signing  of  this 
Agreement,  work  at  Kelly  Run 
Sanitation  and  the  Hauling  Business  or 
(ii)  are  members  of  management 
referenced  in  Section  III(I)  of  this  Order. 

L  Until  such  time  as  Kelly  Run 
Sanitation  is  divested,  the  Assets  to  be 
Divested  shall  be  managed  by  Stephen 
M.  Callahan.  Stephen  M.  Callahan  shall 
have  complete  managerial  responsibility 
for  Kelly  Run  Sanitation  and  the 
Hauling  Business,  subject  to  the 
provisions  of  this  Order  and  the  Final 
judgment  In  the  event  that  Stephen  M. 
Callithiin  is  unable  to  perform  his  duties. 
USA  Waste  shall  appoint,  subject  to 
plaintiffg'  approval,  a  replacement 
within  ten  (10)  working  days.  Should 
USA  Waste  fail  to  appoint  a 
replacement  acceptable  to  plaintiffs 
within  ten  (10)  working  days,  plaintifb 
shall  appoint  a  replacement. 

J.  USA  Waste  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divestiture 
pursuant  to  the  Final  Judgment  to  a 
suitable  purchaser. 

K.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consummation  of  the  divestiture 
contemplated  by  the  Final  Judgment  or 
until  further  Order  of  the  Court. 

Dated:  August  21, 1997. 

For  Plaintiff  United  States: 
Frederick  H.  Pannenler, 
U.S.  Department  ofJuMtkx,  Antitnut  Division, 
Litigation  D  Section.  Suite  3000.  Washington, 
D.C.  20530.  (202)  307-0620. 
Linda  L.  Kelly, 
United  States  Attorney. 
Amy  Reynolds  Hay, 

Assistant  United  States  Attorney,  Western 
District  of  Pennsylvania. 

For  the  Commonwealth  of  Penosylvania 
Office  of  the  Attorney  General: 
D.  Michael  Fisher, 
Attorney  General. 
James  A.  Donahue,  m. 
Chief  Deputy  Attorney  General,  Antitrust 
Section. 

Gairatt  F.  Gallia, 

Deputy  Attorney  General,  Antitrust  Section. 

Attorneys  for  the  Commonwealth  of 
Pennsylvuiia: 


14th  Floor,  Strawberry  Square,  Harrisburg. 
Pennsylvania  17120,  (717)  787-4530 
For  DefendanU  USA  Waste  Services.  Inc. 
and  Riviera  Acquisition  Corporation 
James  R  Weiss, 

Preston,  Gates,  Ellis  6r  Rouvelas  Meeds.  1 735 
New  York  Avenue.  N.  W.,  Suite  500, 
Washington. DC.  20530, (202) 662-8425. 

For  Defendant  United  WastQ  Systems,  Inc. 
Dene  Knable  Gotts, 

Wachtell,  Upton.  Rosen  «•  Katz.  5  J  West  52d 
Street.  New  York,  New  Yoik  1001»-6150. 
(212)403-1247. 

Order 

It  is  so  ordered,  this  22d  day  of 
August,  1997. 
Donetta  Ambroae. 
United  States  District  fudge. 

United  States  District  Court.  Western 
District  of  Penneylvania.  Pittsbui^gh 
Division 

United  States  of  America,  and 
Commonwealth  of  Pennsylvania  Plaintifb,  v. 
USA  Waste  Services.  Inc..  Riviera 
Acquisition  Corporation,  and  United  Waste 
Systems,  Inc.  DefendanU.  Civil  No.:  97-1524. 
Filed:  8/22/97,  Judge  AmbroM. 

Final  Judgment  '^ 

Whereas,  plaintifb,  the  United  States 
of  America  and  the  Commonwealth  of 
Pennsylvania,  and  defendants  USA  ' 
Waste  Services,  Inc.  ("USA  Waste"), 
Riviera  Acquisition  Corporation 
("Riviera"),  and  United  Waste  Systems, 
Inc.  ("United"),  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  writhout  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  wherpas,  defendants  have  agreed 
to  be  bound  by  the  provision  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
divestiture  of  Kelly  Run  Sanitation,  Inc. 
to  assure  that  competition  is  not 
substantially  lessened; 

And  whereas,  plaintiffs  require 
defendants  to  make  certain  divestitures 
for  the  purpose  of  establishing  a  viable 
competitor  in  the  disposal  business  in 
the  Allegheny  County,  Pennsylvania 
area; 

And  whereas,  defendants  have 
represented  to  the  plainti%  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  wnthout  trial  or 


adjudication  of  any  issue  of  fiact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 


Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
hereinafter  defined,  under  Section  7  of 
the  Clayton  Act.  as  amended  (15  U.S.C. 
§18). 


Definitions 

As  used  in  this  Final  Judgment: 

A.  "USA  Waste"  means  defendant 
USA  Waste  Services,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

B.  "Riviera"  means  defendant  Riviera 
Acquisition  Corporation,  a  Delaware 
corporation  which  is  a  wholly  owned 
subsidiary  of  USA  Waste,  and  includes 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

C.  "United"  means  defendant  United 
Waste  Systems,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Greenwich,  Coimecticut,  and  includes 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

D.  "Allegheny  County"  refers  to 
Allegheny  County,  Pennsylvania. 

E.  "Kelly  Run  Sanitation"  means 
Kelly  Run  Sanitation,  Inc..  which  is  a 
wholly  owned  subsidiary  of  United,  and 
all  assets  excluding  the  Hauling 
Business,  including: 

1.  All  tangible  assets,  including  all  fee 
and  all  leasehold  and  renewal  ri^ts  in 
a  landfill  located  at  Road  #3.  Route  51, 
Elizabeth,  Pennsylvania  15037  (known 
as  Kelly  Run  Landfill);  the  garage  and 
related  facilities;  offices;  and  landfill- 
related  assets  including  capital 
equipment,  trucks  and  other  vehicles, 
scales,  power  supply  equipment, 
interests,  permits,  and  supplies;  and 

2.  AH  intangible  assets,  including 
landfill-related  customer  lists,  contracts, 
and  accounts. 

F.  "Hauling  Business"  means  the 
Kelly  Run  Sanitation  hauling-related 
assets,  including: 

1.  All  tangible  assets,  including 
capital  equipment,  trucks  and  other 


vehicles,  containers,  interests,  permits, 
supplies,  and  related  facilities,  except 
the  garage  and  related  facilities,  located 
at  Road  «3.  Route  51,  Elizabeth.  PA 
15037;  and 

2.  All  intangible  assets,  including 
hauling-related  customer  lists,  contracts, 
and  accounts. 

G.  "Hauling"  means  the  collection  of 
nonhazardous  solid  waste  from 
customers  and  the  transporting  of  the 
collected  waste  to  disposal  sites. 

H.  "Waste"  means  nonhazardous 
solid  waste. 

I.  "Disposal"  means  the  business  of 
disposing  of  nonhazardous  solid  waste 
into  Pennsylvania  Department  of 
Environmental  Protection  approved 
disposal  sites. 

m 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  USA  Waste,  its 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  USA  Waste  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  that  comprise  Kelly  Run 
Sanitation,  that  the  transferee  agrees  to 
be  bound  by  the  provisions  of  this  Final 
Judgment. 

IV 

Divestiture 

A.  USA  Waste  is  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Final  Judgment,  within  one 
hundred  and  twenty  (120)  calendar  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  five  (5)  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  divest  Kelly 
Run  Sanitation  as  an  ongoing  business 
to  a  purchaser  acceptable  to  the  United 
States  in  its  sole  disoetion,  after 
consultation  with  the  Commonwealth  of 
Pennsylvania. 

B.  USA  Waste  shall  use  its  best  efforts 
to  accomplish  the  divestiture  as 
expeditiously  and  timely  as  possible. 
The  United  States,  in  its  sole 
determinriUon  after  consultation  with 
the  Conunonwealth  of  Peimsylvania, 
may  extend  the  time  period  for  any 
divestiture  an  additional  period  of  time 
not  to  exceed  sixty  (60)  calendar  days. 

C.  In  accomplisning  the  divestiture 
ordered  by  this  Final  Judgment.  USA 
Waste  promptiy  shall  make  Imown,  by 
usual  and  customary  means,  the 
availability  of  Kelly  Run  SanitatioiL 


USA  Waste  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  USA  Waste  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  Kelly  Run 
Sanitation  customarily  provided  in  a 
due  diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  USA  Waste  shall  make 
available  such  information  to  the 
plaintiff  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  USA  Waste  shall  not  interfere  %vith 
any  negotiations  by  any  purchaser  to 
employ  any  USA  Waste  (or  former 
United)  employee  who  works  at,  or 
whose  principal  responsibility  is  the 
waste  disposal  business  concerning 
Kelly  Rim  Sanitation. 

E.  USA  Waste  shall  permit 
prospective  purchasers  of  Kelly  Run 
Sanitation  to  have  access  to  personnel 
and  to  make  such  inspection  of  Kelly 
Run  Sanitation;  access  to  any  and  all 
environmental,  zoning,  and  other  permit 
documents  and  information;  and  access 
to  any  and  all  financial,  operational,  or 
other  documents  and  information 
customarily  provided  as  part  of  a  due 
diligence'process. 

F.  USA  Waste  shall  warrant  to  the 
purchaser  of  Kelly  Run  Sanitation  that 
Kelly  Run  Sanitation  will  be  operational 
on  the  date  of  sale. 

G.  USA  Waste  shall  not  take  any 
action,  direct  or  indirect,  that  will 
impede  in  any  way  the  operation  of 
Kelly  Run  Sanitation. 

H.  USA  Waste  shall  warrant  to  the 
purchaser  of  Kelly  Run  Sanitation  that 
there  are  no  material  defects  in  the 
environment,  zoning,  or  other  permits 
pertaining  to  the  operation  of  Kelly  Run 
Sanitation  and  that  USA  Waste  will  not 
undertake,  directiy  or  indirectly, 
following  the  divestiture  of  Kelly  Run 
Sanitation,  any  challenges  to  the 
environment,  zoning,  or  other  permits 
pertaining  to  the  operation  of  Kelly  Run 
Sanitation. 

I.  At  the  option  of  the  purchaser,  USA 
Waste  will  enter  into  an  agreement  with 
the  purchaser,  at  commercially  available 
reasonable  terms  and  conditions, 
guaranteeing  a  flow  of  waste  into  the 
Kelly  Run  Landfill  for  the  purpose  of 
maintaining  Kelly  Run  Sanitation  as  a 
viable,  ongoing  waste  disposal  business 
and  preserving  competition  in  the 
disposal  and  hauling  businesses  in 
Allegheny  County. 
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|.  USA  Waste  shall  not  be  permitted 
to  locate  any  of  its  operations  at  Kelly 
Run  Sanitation. 

K.  Unless  the  United  States,  after 
consultation  with  the  Commonwealth  of 
Pennsylvania,  otherwise  consents  in 
writing,  the  divestiture  pursuant  to 
Section  IV,  or  by  trustee  appointed 
pursuant  to  Section  V  of  this  Final 
Judgment,  shall  include  Kelly  Run 
Sanitation  and  be  accomplished  by 
selling  or  otherwise  conveying  the  Kelly 
Run  Sanitation  to  a  purchaser  in  such  a 
way  as  to  satisfy  the  United  States,  in  its 
sole  discretion,  after  consultation  with 
the  Commonwealth  of  Peimsylvania, 
that  Kelly  Rim  Sanitation  can  and  will 
be  used  by  the  purchaser  as  part  of  a 
viable,  ongoing  business  or  businesaes, 
engaged  in  the  waste  disposal  business 
in  Allegheny  County.  The  divestiture, 
whether  pursuant  to  Section  TV  or 
Section  V  of  this  Final  Judgment,  shall 
be  made  to  a  purchaser  for  whom  it  is 
demonstrated  to  the  United  States'  sole 
satisfaction,  after  consultation  with  the 
Commonwealth  of  Pennsylvania:  (1)  Has 
the  capability  and  intent  of  competing 
effectively  in  the  waste  disposal 
business  in  Allegheny  County;  (2)  has  or 
soon  will  have  the  managerial, 
operational,  and  financied  capability  to 
compete  effectively  in  the  waste 
disposal  business  in  Allegheny  County: 
and  (3)  none  of  the  terms  of  any 
agreement  between  the  purchaser  and 
USA  Waste  gives  USA  Waste  the  ability 
imreasonably  to  raise  the  purchaser's 
costs,  to  lower  the  purchaser's 
efficiency,  or  otherwise  to  interfere  in 
the  ability  of  the  purchaser  to  compete 
effectively  in  Allegheny  County. 


Appointment  of  Trustee 

A.  In  the  event  that  USA  Waste  has 
not  divested  Kelly  Run  Sanitation 
within  the  time  specified  in  Section  IV 
of  this  Final  Judgment,  the  Court  shall 
appoint,  on  application  of  the  United 
States,  a  trustee  selected  by  the  United 
States,  to  effect  the  divestiture  of  Kelly 
Rim  Sanitation. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  Kelly  Rim 
Sanitation  described  in  Section  n(E)  of 
this  Final  Judgment.  The  trustee  shall 
have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  best 
price  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  Sections  IV  and  Vm  of  this 
Final  Judgment,  and  shall  have  such 
other  powers  as  the  Court  shall  deem 
appropriate.  The  trustee  shall  have  the 
right,  in  its  sole  discretion,  to  include  in 
the  package  of  assets  to  be  divested  the 


Hauling  Business:  in  such  event,  all  of 
the  obligations  of  USA  Waste  under 
Section  rv  of  this  Final  Judgment  shall 
apply  to  the  Hauling  Business  as  well. 
Subject  to  Section  V(C)  of  this  Final 
Judgment,  the  trustee  shall  have  the 
power  and  authority  to  hire  at  the  cost 
and  expense  of  USA  Waste  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  (md 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  the  United 
States,  upon  consultation  with  the 
Commonwealth  of  Peimsylvania,  and 
shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate.  USA 
Waste  shall  not  object  to  a  sale  by  the 
trustee  on  any  grounds  other  than  the 
trustee's  malfeasance.  Any  such 
objections  by  USA  Waste  must  be 
conveyed  in  writing  to  the  plaintiffs  and 
the  trustee  within  ten  (lOj  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VI  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  USA  Waste,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  Kelly 
Run  Sanitation  sold  by  the  trustee  and 
all  costs  and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  USA 
Waste  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  business  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  USA  Waste  shall  use  its  best  efforts 
to  assist  the  trustee  in  accomplishing 
the  required  divestiture,  including  best 
efforts  to  effect  all  necessary  regulatory 
approvals.  The  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  trustee 
shall  have  full  aiui  complete  access  to 
the  persoimel,  books,  records,  and 
facilities  of  the  business  to  be  divested, 
and  USA  Waste  shall  develop  financial 
or  other  information  relevant  to  the 
business  to  be  divested  customarily 
provided  in  a  due  diligence  process  as 
the  trustee  may  reasonably  request, 
subject  to  customary  confidentiality 
assurances.  USA  Waste  shall  permit 


bona  fide  prospective  acquirers  of  Kelly 
Run  Sanitation  to  have  reasonable 
access  to  personnel  and  to  make  such 
inspection  of  physical  focilities  and  any 
and  all  financial,  operational  or  other 
documents  and  other  information  as 
may  be  relevant  to  the  divestiture 
requited  by  this  Final  Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  business  to 
be  divested,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  divest  the  business  to  be  divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  prompUy  with  the 
Court  a  report  setting  forth:  (1)  The 
trustee's  efforts  to  accomplish  the 
required  divestiture.  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
enter  thereafter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States. 

VI 

Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment  to 
effect,  in  whole  or  in  part,  any  proposed 
divestiture  pursuant  to  Sections  IV  of  V 
of  this  Final  Judgment,  USA  Waste  or 


Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  Sieptember  10,  1997  /  Notices  47685 


the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
shall  notify  plaintiffs  of  the  proposed 
divestiture.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  USA  Waste.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  business  to  be  divested 
that  is  the  subject  of  the  binding 
contract,  together  with  full  details  of 
same.  Within  fifteen  (15)  calendar  days 
of  receipt  by  plaintiffs  of  such  notice, 
the  United  States,  in  its  sole  discretion, 
after  consultation  with  the 
Commonwealth  of  Peimsylvania,  may 
request  from  USA  Waste,  the  proposed 
purchaser,  or  any  other  third  party 
additional  information  concerning  the 
proposed  divestiture  and  the  proposed 
purchaser.  USA  Waste  and  the  trustee 
shall  furnish  any  additional  information 
requested  from  them  within  fifteen  (15) 
calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  the  plaintiffs  have  been  provided 
the  additional  information  requested 
from  USA  Waste,  the  proposed 
purchaser,  and  any  third  party, 
whichever  is  later,  the  United  States, 
after  consultation  with  the 
Commonwealth  of  Pennsylvania,  shall 
provide  written  notice  to  USA  Waste 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  propose 
divestiture.  If  the  United  States  provides 
written  notice  to  USA  Waste  and  the 
trustee  that  it  does  not  object,  then  the 
divestiture  may  be  consummated, 
subject  only  to  USA  Waste's  limited 
right  to  object  to  the  sale  under  Section 
V(B)  of  this  Final  Judgment.  Upon 
objection  by  the  United  States,  a 
divestiture  proposed  under  Section  IV 
or  Section  V  shiall  not  be  consummated. 
Upon  objection  by  USA  Waste  under  the 
provision  in  Section  V(B).  a  divestiture 
proposed  under  Section  V  shall  not  be 
consununated  unless  approved  by  the 
Court. 

vn 

Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Final  Judgment  in 
this  matter  and  every  thirty  (30) 
calendar  days  thereafter  until  the 
divestiture  has  been  completed  whether 
pursuant  to  Section  IV  of  Section  V  of 
this  Final  Judgment,  USA  Waste  shall 
deliver  to  plaintiffs  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 


Section  IV  of  Section  V  of  this  Final 
Judgment.  Each  such  affidavit  shall 
include,  inter  alia,  the  name,  address, 
and  telephone  number  of  each  person 
who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contact  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  business  to  be  divested,  and  shall 
described  in  detail  each  contact  with 
any  such  person  during  that  period. 
Each  such  affidavit  shall  also  include  a 
description  of  the  efforts  that  USA 
Waste  has  taken  to  solicit  a  buyer  for 
Kelly  Run  Sanitation  and  to  provide 
required  information  to  prospective 
purchasers  including  the  limitations,  if 
any.  on  such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  after  the  consultation  with 
the  Cbmmoiiwealth  of  Pennsylvania  to 
information  provided  by  USA  Waste 
including  limitations  on  information, 
shall  be  made  within  fourteen  (14)  days 
of  receipt  of  such  affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  USA  Waste  shall  deliver  to 
plaintiffs  and  affidavit  which  describes 
in  detail  all  actions  USA  Waste  has 
taken  and  all  steps  USA  Waste  has  - 
implemented  on  an  on-going  basis  to 
preserve  Kelly  Run  Sanitation  and  the 
Hauling  Business  pursuant  to  Section 
VIII  of  this  Final  Judgment  and  the  Hold 
Separate  Stipulation  and  Order  entered 
by  the  Court.  The  affidavit  also  shall 
describe,  but  not  be  limited  to,  USA 
Waste's  efforts  to  maintain  and  operate 
Kelly  Run  Sanitation  and  the  Hauling 
Business  as  an  active  competitor, 
maintain  the  management,  staffing, 
sales,  marketing  and  pricing  of  Kelly 
Run  Sanitation  and  Hauling  Business, 
and  maintain  the  Kelly  Run  Landfill  in 
operable  condition  at  current  capacity 
configurations.  USA  Waste  shall  deliver 
to  plaintiffs  an  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  USA  Waste's  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Untu  one  year  after  such 
divestiture  has  been  completed,  USA 
Waste  shall  preserve  all  records  of  all 
efforts  made  to  preserve  the  business  to 
be  divested  and  effect  the  divestiture. 

Hold  Separate  Order 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished.  USA  Waste  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 
by  this  Court.  Defendants  shall  take  no 


action  that  would  jeopardize  the 
divestiture  of  Kelly  Run  Sanitation. 

IX 

Financing 

USA  Waste  is  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
purchase  by  an  acquirer  made  pursuant 
to  Sections  IV  or  V  of  this  Final 
Judgment  without  prior  written  consent 
of  the  United  States,  in  it  sole 
discretion,  after  consultation  with  the 
Commonwealth  of  Pennsylvania. 

X 

Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  upon  written  request  of 
duly  authorized  representatives  of  the 
Attorney  General's  Office  of  the 
Commonwealth  of  Pennsylvania,  and  on 
reasonable  notice  to  USA  Waste  made  to 
its  principal  offices,  shall  be  permitted: 

1.  Access  during  office  hours  of  USA 
Waste  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  pther  records  and 
documents  in  the  possession  or  under 
the  control  of  USA  Waste,  who  may 
have  counsel  present,  relating  to  the 
matters  contained  in  this  Final 
judgment  and  the  Hold  Separate 
Stipulation  and  Order;  and 

2.  Subject  to  the  reasonable 
convenience  of  USA  Waste  and  without 
restraint  or  interfisrence  from  it.  to 
interview,  either  informally  or  on  the 
record,  its  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  or  upon  the  written 
request  of  the  Attorney  General's  Office 
of  the  Commonwealth  of  Pennsylvania. 
USA  Waste  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  matter  contained  in  the 
Final  Judgment  and  the  Hold  Separate 
Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VII  or  X  of  this  Final  Judgment 
shall  be  divulged  by  a  representative  of 
the  plaintiffs  to  any  person  other  than 

a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
or  the  Attorney  General's  Office  of  the 
CommonwealUi  of  Pennsylvania,  except 
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in  the  course  of  legal  proceedings  to 
which  the  United  States  or  the 
Commonwealth  of  Pennsylvania  is  a 
party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  USA  Waste 
to  plaintifiis,  USA  Waste  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procedure,  and 
USA  Waste  marks  each  pertinent  page 
of  such  material.  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure."  then 
ten  (10)  calendar  days  notice  shell  be 
given  by  plaintiffs  to  USA  Waste  prior 
to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  USA  Waste  is  not 
a  party. 

H 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  hereMdth, 
and  for  the  punishment  of  any 
violations  hereof. 

xn 

Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

xm 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated ,  1997. 

United  States  District  Judge 

United  States  District  Court,  Western 
District  of  PennsylTania,  Pittsburgh 
Division 

United  States  of  America,  and 
Commonwealth  of  Pennsylvania,  Plaintiffs, 
versus  USA  Waste  Services,  Inc.,  Riviera 
Acquisition  Corporation,  and  United  Waste 
Systems.  Inc.,  Defendants.  Civil  No:  97-1524. 
Filed:  8/22/97.  Judge  Ambrose. 


Conqietitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  August  22, 1997,  the  United  States 
filed  a  civil  antitrust  Complaint  which 
alleges  that  the  proposed  acquisition  of 
the  voting  stock  of  United  Waste 
Systems.  Inc.  ("United")  by  USA  Waste 
Services.  Inc.  ("USA  Waste")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  The  Complaint  alleges  that 
the  combination  of  these  two  significant 
competitors  would  substantially  lessen 
competition  in  providing  disposal 
services  to  haulers  of  municipal  solid 
waste  ("MSW")  generated  in  Allegheny 
County.  Pennsylvania.  MSW  means 
garbage,  refuse,  industrial  limchroom 
and  office  waste  and  other  materials 
generated  by  residential,  municipal, 
commercial  or  industrial 
establishments.  It  does  not  include 
special  hauling  waste  or  construction 
demolition  debris.  The  prayer  for  relief 
in  the  Complaint  seeks:  (1)  A  judgment 
that  the  proposed  acquisition  would 
violate  Section  7  of  the  Clayton  Act:  and 
(2)  a  permanent  injunction  preventing 
USA  Waste  &om  acquiring  control  of 
United. 

When  the  Complaint  was  filed,  the 
United  States  also  filed  a  proposed 
setUement  that  would  permit  USA 
Waste  to  complete  its  acquisition  of 
United  but  requires  a  divestiture  that 
will  preserve  competition  in  the 
Allegheny  County  market.  This 
settiement  consists  of  a  Stipulation  and 
Order,  a  Hold  Separate  Stipulation  and 
Order,  and  a  proposed  Final  Judgment. 

The  proposed  Final  Judgment  orders 
USA  Waste  to  divest  Kelly  Run 
Sanitation,  Inc.  ("Kelly  Run  Sanitation") 
which  is  located  in  Pittsburgh, 
Pennsylvania.  Kelly  Rim  Sanitation  is  a 
subsidiary  of  United  and  owns  the  Kelly 
Run  Landfill.  The  proposed  Final 
Judgment  excludes  the  hauling-related 
Kelly  Run  Sanitation  assets  from 
divestitiue.  At  the  option  of  the 
purchaser  of  Kelly  Run  Sanitation,  USA 
Waste  will  enter  into  an  agreement  with 
the  purchaser,  containing  reasonable 
terms  and  conditions,  gtiaranteeing  a 
flow  of  waste  into  the  Kelly  Run 
Landfill  for  the  purpose  of  maintaining 
Kelly  Run  Sanitation  as  a  viable  ongoing 
waste  disposal  business. 

The  Stipulation  and  Order,  Hold 
Separate  Stipulation  and  Order,  and 


proposed  Final  Judgment  require  USA 
Waste  to  ensure  that,  until  the 
divestitures  mandated  by  the  proposed 
Final  Judgment  have  been 
accomplished,  Kelly  Run  Sanitation  will 
be  maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor.  USA 
Waste  must  preserve  and  maintain  Kelly 
Run  Sanitation  as  a  saleable,  ongoing 
concern,  with  competitively  sensitive 
business  information  and  decision- 
making divorced  from  that  of  USA 
Waste.  USA  Waste  will  appoint  a  person 
or  persons  to  monitor  and  ensure  its 
compliance  with  these  requirements  of 
the  proposed  Final  Judgment. 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n 

Description  of  the  Events  Giving  Rise  to 
the  Alleged  Violation 

USA  Waste  is  a  Delaware  corporation 
with  its  principal  office  in  Houston, 
Texas.  USA  Waste  is  engaged  in 
providing  nonhazardous  solid  waste 
hauling  and/or  disposal  services  in  36 
states  in  the  United  States;  Washington, 
D.C.,  and  Puerto  Rico.  In  1996,  USA 
Waste  had  total  revenues  of 
approximately  $1.3  billion. 

United  is  a  Delaware  corporation  with 
its  principal  office  in  Greenwich, 
Connecticut.  United  is  engaged  in 
providing  nonhazardous  solid  waste 
hauling  and/or  disposal  services  in  23 
states  in  the  United  States.  In  1996, 
United  had  total  revenues  of 
approximately  $335,743,000. 

Rivera  is  a  Delaware  corporation.  It  is 
a  wholly  owned  subsidiary  of  USA 
Waste.  USA  Waste,  Riviera,  and  United 
entered  into  an  Agreement  and  Plan  of 
Merger  on  April  13,  1997  through  which 
Riviera  will  be  merged  wiLb  United  and 
United's  common  stock  %vill  be 
converted  into  USA  Waste  common 
stock.  As  a  result  of  the  Agreement  and 
Plan  of  Merger,  USA  Waste  will  hold 
100  percent  of  the  voting  securities  of 
United.  This  transaction,  which  would 
take  place  in  a  highly  concentrated 
Allegheny  County,  Peimsylvania  MSW 
disposal  market,  precipitated  the 
government's  suit. 
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A.  The  Transaction's  Effects  in  the 
Allegheny  County,  Peimsylvania  Market 

The  Complaint  alleges  that  MSW 
disposal  services  constitutes  a  line  of 
commerce,  or  relevant  product  market, 
for  antitrust  purposes,  and  that 
Allegheny  County  constitutes  an 
appropriate  section  of  the  country,  or 
relevant  geographic  market.  The 
Complaint  alleges  the  effect  of  USA 
Waste's  acquisition  may  be  to 
substantially  lessen  competition  in 
providing  disposal  services  to  haulers  of 
MSW  generated  in  Allegheny  County. 

Disposal  of  MSW  in  the 
Commonwealth  of  Pennsylvania  is 
regulated  and  the  requirements  imposed 
by  Pennsylvania  law  limit  the  means  by 
which  MSW  can  properly  be  disposed. 
The  Pennsylvania  Solid  Waste 
Management  Act  ("Solid  Waste  Act"), 
35  P.S.  6018.101  et  seq.,  is  intended  to 
protect  the  public  by  setting  forth 
requirements  for  the  proposed  disposal 
of  solid  waste  in  the  Commonwealth  of 
Pennsylvania.  The  statute  authorizes  the 
Pennsylvania  Department  of 
Environmental  Pix>tection  to  oversee  the 
storage,  collection,  transportation, 
processing,  treatment  and  disposal  of 
non-hazardous  solid  waste  through, 
among  other  things,  a  comprehensive 
system  of  permits  and  regulations 
governing  Peimsylvania  landfills.  MSW 
regulated  by  the  Solid  Waste  Act 
include  geirbage,  refuse,  industrial 
lunchroom  and  office  waste,  and  other 
materials  generated  by  residential, 
municipal,  commercial  or  institutional 
establishments. 

In  Pennsylvania,  MSW  is  a  separate 
and  distinct  waste  product.  The  statutes 
and  regulations  of  ihe  Commonwealth 
of  Pennsylvania  which  regulate  MSW 
and  the  physical  characteristics  of  MSW 
result  in  MSW  being  stored,  handled, 
hauled,  and  disposed  of  difiierenUy  from 
other  types  of  waste. 

MSW  haulers  use  landfills  to  cBspose 
of  waste.  Access  to  landfills  at 
competitive  prices  where  a  hauler  is 
operating  (e.g.  Allegheny  County)  is 
essential  to  haiding  companies.  Disposal 
costs  account  for  approximately  30  to  40 
percent  of  the  amount  a  hauler  charges 
for  collection  services.  A  large  amount 
of  MSW  is  generated  in  Allegheny 
County  and  the  defendants'  landfills  are 
the  recipients  of  a  very  large  percentage 
of  the  MSW  generated  in  Allegheny 
County. 

MSW  generated  in  Allegheny  County 
is  generally  transported  by  collection 
trucks  to  landfills,  and  the  availability 
of  landfills  close  to  a  hauler's  MSW 
routes  is  a  major  element  that 
determines  a  hauler's  competitiveness 
and  profitability.  In  addition,  MSW 


haulers  must  achieve  route  density  (a 
large  number  of  customers  that  are 
located  close  together  in  a  small 
geographic  area)  for  them  to  be 
profitable.  As  a  result,  local  haulers 
generally  establish  MSW  routes,  utilize 
landfills,  and  establish  garages  and 
related  facilities  in  a  local  geographic 
area. 

Due  to  the  high  costs  of  transporting 
MSW,  and  the  substantial  travel  time  to 
other  landfills  based  on  distance, 
natural  barriers  and  congested 
roadways,  haulers  of  MSW  generated  in 
Allegheny  Coimty  are  limited  to 
landfills  located  in  Allegheny  County 
and  in  central  Washington  Coimty, 
western  Westmoreland  County  and 
Butier  County,  (hereinafter  the  "greater 
Pittsburgh  area").  Virtually  all  of  the 
MSW  generated  in  Allegheny  County  is 
disposed  of  exclusively  in  landfills  in 
the  greater  Pittsburgh  area.  In  addition, 
landfills  in  the  greater  Pittsburgh  area 
price  discriminate — in  other  words,  they 
charge  higher  prices  to  haulers  of  MSW 
generated  in  Allegheny  County  than 
they  charge  to  other  haulers  outside  of 
Allegheny  County  where  more  MSW 
disposal  facilities  are  available  to  them. 
In  the  event  of  a  small  but  significant 
and  non-transitory  price  increase  by 
landfills  in  the  greater  Pittsburgh  area, 
haulers  of  MSW  generated  in  Allegheny 
County  would  not  turn  to  disposal 
&cilities  outside  the  greater  Pittsburgh 
area. 

USA  Waste  and  United  compete  with 
each  other  and  with  other  companies  to 
provide  disposal  for  MSW  generated  in 
Allegheny  County.  USA  Waste  and 
United  are  the  first  and  third  largest 
disposers  of  MSW  generated  in 
Allegheny  County.  USA  Waste. 
Browning  Ferris  Industries  ("BFI"),  and 
United  dispose  of  more  than  90  percent 
of  the  MSW  generated  in  Allegheny 
County  at  their  landfills.  During  1996, 
based  on  Allegheny  County  MSW 
disposal  data,  USA  Waste  accounted  for 
51.3  percent  of  the  market  and  United 
accounted  for  8.2  percent.  The 
acquisition  would  give  USA  Waste 
almost  60  percent  of  the  market  (59.5 
percent)  and  two  firms  would  control 
over  90  percent  of  the  MSW  disposal 
market  for  MSW  generated  in  Allegheny 
County.  The  post-merger  HHI  based  on 
the  amount  of  municipal  waste  from 
Allegheny  County  disposed  in  1996 
would  be  approximately  4600,  an 
increase  of  about  840  over  the  pre- 
acquisition  HHI.  Alternatively,  the  post 
merger  HHI,  based  on  the  daily  capacity 
available  for  MSW  generated  in 
Allegheny  County,  would  be 
approximately  3480  with  a  change  of 
about  590. 


The  substantial  increase  in 
concentration  in  the  market  for  disposal 
of  MSW  generated  in  Allegheny  County 
caused  by  the  acquisition  by  USA  Waste 
of  United's  Kelly  Run  Landfill  would 
likely  understate  the  impact  of  the 
acquisition  on  competition.  Downtown 
Pittsburgh  and  other  heavily  populated 
areas  of  Allegheny  County  are  located 
on  the  southern  side  of  the  Ohio  and 
Allegheny  Rivers.  Travel  from  north  to 
south  in  die  county  is  time-consuming 
because  of  the  need  to  use  bridges  and 
tunnels.  These  physical  constraints  on 
travel  result  in  three  firms,  USA  Waste, 
United  and  BFI,  having  substantial 
locational  advantages  in  serving 
Pittsburgh  and  its  close-in  suburbs. 
After  the  acquisition,  USA  Waste  will 
control  four  of  the  five  landfills  that  are 
Mrithin  20  miles  of  downtown  Pittsburgh 
and  in  the  area  of  highest  population  in 
Allegheny  County.  More  distant 
landfills  in  the  greater  Pittsburgh  area, 
such  as  those  located  in  Butier  County, 
would  not  be  realistic  competitive 
alternatives  south  of  the  Allegheny  and 
Ohio  Rivers  in  the  event  of  a  small  but 
significant  and  non-transitory  price 
increase  by  landfills  in  that  area. 

USA  Waste  is  also  engaged  in  the 
collection  and  hauling  of  MSW  in 
Allegheny  County.  Because  USA  Waste 
will  control  four  of  the  five  landfills  that 
are  within  20  miles  of  dovvnatown 
Pittsburgh  and  the  area  of  highest 
population  in  Allegheny  County.  USA 
Waste  will  be  able  to  raise  landfill  rates 
to  haulers  competing  against  them  for 
MSW  collection  in  many  of  the  highest 
populated  areas  of  Alle^eny  County.  In 
ouUying  areas  of  Allegheny  Coimty 
where  alternative  landfill  operation  may 
exist,  USA  Waste  can  charge  lower 
prices  to  haulers  (price  discriminate)  to 
retain  their  business.  Because  disposal 
costs  range  from  approximately  30 
percent  to  40  percent  of  a  hauler's 
revenue,  USA  Waste's  ability  to  raise 
the  competitions'  hauling  prices  in 
many  of  the  most  populated  areas  of 
Allegheny  County  will  quickly  make 
those  haulers  uncompetitive. 

Entry  by  a  new  landfill  would  not  be 
timely,  likely  or  sufficient  to  prevent 
substantial  harm  to  competition. 
Opening  a  new  landfill  in  the  greater 
Pittsburgh  area  is  considered  to  be 
difficult,  time  consuming,  and  costiy. 
Commonwealth  of  Pennsylvania 
Executive  Order  1996-5,  Municipal 
Waste  Facilities  Review  program, 
August  29, 1996,  makes  it  difficult  if  not 
impossible  to  obtain  a  landfill  permit 
Local  opposition  to  a  new  landfill 
would  be  considerable.  In  addition,  it 
would  be  extremely  difficult  to  obtain 
the  necessary  land  and  building  the 
landfill  would  be  very  costly.  A  new 
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landfill  built  in  the  greater  Pittsburgh 
area  to  serve  Allegheny  County  is  not 
expected  in  the  next  10  years.  Similarly, 
it  is  very  difficult  and  possibly  unlikely 
that  a  transfer  station  permit  could  be 
obtained  to  serve  the  populated  areas  of 
Allegheny  County.  Executive  Order 
1996-5  and  opposition  from  local 
citizens  would  make  it  unlikely. 

B.  Harm  to  Competition  as  a 
Consequence  of  the  Acquisition 

The  Complaint  alleges  that  the 
transaction  would  have  the  follov«ring 
effects,  among  others:  competition  in 
providing  disposal  services  to  haulers  of 
MSW  generated  in  Allegheny  Coimty 
will  be  substantially  lessened;  actual 
and  potential  competition  between  USA 
Waste  and  United  in  providing  disposal 
services  to  haulers  of  MSW  generated  in 
Allegheny  County  will  be  eliminated: 
and  prices  for  disposal  services  to 
haulers  of  MSW  generated  in  Allegheny 
County  are  likely  to  increase  above 
competitive  levels. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  eliminate  the 
anticompetitive  effects  of  the 
acquisition  in  the  market  for  the 
disposal  of  MSW  generated  in 
Allegheny  County  by  establishing  a 
new,  independent  and  economically 
viable  competitor  in  that  market.  The 
proposed  Final  Judgment  requires  USA 
Waste  and  United,  within  120  days  after 
the  filing  of  the  Complaint  in  this 
matter,  or  five  days  after  notice  of  entry 
of  this  Final  Jud^ent  by  the  Court, 
whichever  is  later,  to  divest,  as  a  viable 
ongoing  business,  Kelly  Run  Sanitation 
and  related  assets,  but  excludes  the 
Kelly  Run  Sanitation  hauling-related 
assets.  The  divestiture  would  include, 
among  other  assets,  the  Kelly  Run 
Landfill,  the  garage  and  office,  trucks 
and  vehicles,  scales,  permits,  and 
intangible  assets  such  as  landfill 
customer  contracts.  In  addition,  the 
proposed  Final  judgment  intends  to 
eliminate  the  anticompetitive  effects  of 
the  acquisition  by  providing  that,  at  the 
option  of  the  purchaser,  USA  Waste  will 
enter  into  an  agreement  with  the 
purchaser,  containing  reasonable  terms 
and  conditions,  guaranteeing  a  flow  of 
waste  into  the  Kelly  Run  Landfill.  Such 
a  waste  flow  agreement  would  help 
assure  the  viability  of  the  purchaser. 

U  USA  Waste  and  United  cannot 
accomplish  this  divestiture  within  the 
above-described  period,  the  Final 
Judgment  provides  that,  upon 
application  (after  consultation  with  the 


Commonwealth  of  Pennsylvania)  by  the 
United  States  as  plaintiff,  the  Court  will 
appoint  a  trustee  to  effect  divestiture. 
The  trustee  has  the  power  to  include 
with  Kelly  Run  Sanitation  the  Kelly  Run 
Sanitation  hauling-related  assets  to 
make  Kelly  Run  Sanitation  saleable. 

The  proposed  Final  Judgment 
provides  that  the  assets  must  be 
divested  in  such  a  way  as  to  satisfy 
plaintiff  United  States  (after 
consultation  with  the  Commonwealth  of 
Pennsylvania)  that  the  operation  can 
and  will  be  operated  by  the  purchaser 
or  purchasers  as  a  viable,  ongoing 
business  that  can  compete  effectively  in 
the  relevant  market.  The  defendants 
must  take  edl  reasonable  steps  necessary 
to  accomplish  the  divestiture,  and  shall 
cooperate  with  bona  fide  prospective 
purchasers  and,  if  one  is  appointed, 
with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  USA 
Waste  will  pay  all  costs  and  expenses  of 
the  trustee.  The  trustee's  commission 
will  be  structured  so  as  to  provide  an 
incentive  for  the  trustee  based  on  the 
price  obtained  and  the  speed  with 
which  divestiture  is  accomplished. 
Ait«'  his  or  her  appointment  becomes 
effective,  the  trustee  will  file  monthly 
reports  with  the  parties  and  the  Court, 
setting  forth  the  trustees  efforts  to 
accomplish  divestiture.  At  the  end  of  six 
months,  if  the  divestiture  has  not  been 
accomplished,  the  trustee  and  the 
parties  will  make  recommendations  to 
the  Court  which  shall  enter  such  orders 
as  appropriate  in  order  to  carry  out  the 
purpose  of  the  tnist,  including 
extending  the  trust  or  the  torn  of  the 
trustee's  appointment. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act  (1 5 
U.S.C.  15)  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  fiaderal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C  16(a)),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendant. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  and  has  not  withdrawn  its 
consent.  The  APPA  conditions  entry 
upon  the  Court's  determination  that  the 
proposed  Final  Judgment  is  in  the 
public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  witbin  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at 
any  time  prior  to  ent^.  The  comments 
and  the  response  of  the  United  States 
will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 
Written  comments  should  be  submitted 
to:  J.  Robert  Kramer  D,  Chief,  Litigation 
n  Section,  Antitrust  Division,  United 
States  IDepartment  of  Justice.  1401  H 
Street,  NW..  Suite  3000,  Washington, 
D.C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  tbis  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  defendants  USA  Waste  and 
United.  The  United  States  could  have 
brought  suit  and  sought  preliminary  and 
permanent  injunctions  against  USA 
Waste's  acquisition  of  the  voting  stock 
of  United.  The  United  States  is  satisfied, 
however,  that  the  divestiture  of  the 
described  assets  ouUined  in  the 
proposed  Final  Judgment  will  encourage 
viable  competitors  in  the  market 
identified  by  the  United  States  as 
requiring  the  relief  implemented.  The 
United  States  is  satisfied  that  the 
proposed  relief  will  prevent  the 


acquisition  from  having  anticompetitive 
effects  in  this  market,  'fbe  divestiture 
will  restore  the  market  to  the  structure 
that  existed  prior  to  the  acquisition,  and 
will  preserve  the  existence  of 
independent  competitors  in  this  area. 

vn 

Standard  of  Review  Under  the  APPA  for 
Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  tbe  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  l>eariiig  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  &t>m  the  violations 
set  forth  in  tbe  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  recenUy  held,  the 
APPA  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448  (D.C.  Cir.  1995). 
In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
setUement  through  the  consent  decree 
process."  ^  Rather. 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 


M19  Cong.  Rac.  24598  (1973).  See.  United  States 
V.  Gillette  Co..  406  F.  Supp.  713.  715  (D.M«»s. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  tbe  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures.  15 
U.S.C  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See.  H.R.  93-1463,  93rd 
Cong.  2d  Sess.  8-9.  reprinted  in  (1974)  U.S.  Code 
Cong,  ft  Ad.  News  6535.  6538. 


*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circiunstances. 

Uruted  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
1 61,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree, «  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988)  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied.  454  U.S.  1083  (1981); 
see  also,  Microsoft,  56  F.3d  1448  (D.C. 
Cir.  1995).  Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.  ^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  efiiect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  Mrithin  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  ^ 

vra 

Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 


»  United  States  v.  Bechtel,  648  F.2d  at  666 
(citations  omitted)  (emphasis  added):  see  United 
States  V.  BNS.  Inc..  858  F.2d  at  463:  United  States 
V.  National  Broadcasting  Co..  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978);  United  States  v.  Gillette  Co.. 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cyanamid  Co.,  719  F.2d  at  565. 

'  United  States  v.  American  Tel.  and  Tel.  Co..  552 
F.  Supp.  131. 150  (D.D.C  1982),  aff'd  sub  nom. 
Maryland  V.  United  States.  460  U.S.  1001  (1983) 
quoting  United  States  v.  Gillette  Co..  supra.  406  F. 
Supp.  at  716;  Uni^d  States  v.  Alcan  Aluminum. 
Ud.,  60S  F.  Supp.  619.  622  (W.O.  Ky  1985). 


United  States  in  formulating  the 
proposed  Final  Judgment. 

For  Plaintiff  United  States  of  America: 
Frederick  H.  Pannenter 
Arthur  A  Feiveson 


Stephen  F.  Sonnett 


Viqar  M.  Shariff 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  St,  N.W., 
Washington,  D.C.  20530  (202)  307-0620. 

Certification  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  has  been  served  upon  USA 
Waste  Services,  Inc.,  United  Waste 
Systems,  Inc.,  and  the  Office  of  the 
Attorney  General  of  the  Commonwealth 
of  Pennsylvania,  by  placing  a  copy  of 
this  Competitive  Impact  Statement  in 
the  U.S.  mail,  directed  to  each  of  the 
above-named  parties  at  the  addresses 

given  below,  tlxis L  day  of  August. 

1997. 

USA  Waste  Services.  Inc.:  c/o  James  R. 
Weiss,  Preston,  Gates,  Ellis  & 
Rouvelas  Meeds,  Suite  500, 1735  New 
York  Ave.,  NW,  Washington,  D.C. 
20006-5209 
United  Waste  Systems,  Inc.:  c/o  Ilene 
Knable  Gotts,  Wachtell,  Lipton,  Rosen 
&  Katz.  51  West  52d  SXieei,  New  YoA, 
NY  10019-^150 
Commonwealth  of  Pennsylvania:  James 
A.  Donahue,  m.  Chief  Deputy 
Attorney  General,  Antitrust  Section.    ' 
14th  Floor,  Strawberry  Square. 
Harrisbuig.  PA  17120 

Fredrick  R  Paimenter, 

Attorney,  U.S.  Department  of  Justice, 

Antitrust  Division.  1401  H.  Street.  N.W..  Suite 

3000,  Washington.  D.C.  20530,  (202)  307- 

0620. 

[FR  Doc.  97-23869  Filed  9-9-07;  8:45  am] 

BKUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993-^dvanced  Lead-Acid 
Battery  Consortium 

Notice  is  hereby  given  that,  on  July 
24. 1997.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Advanced  Lead- 
Acid  Battery  Consortium  ("ALABC"),  a 
program  of  International  Lead  Zinc 
Research  Organization,  Inc.,  filed 
written  notification  simultaneously  with 


♦  .  ■  ■ 
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the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes 
in  its  membership.  The  notiScation  was 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifiis  to  actual  damages 
imder  specified  circumstances. 
Specifically,  Southern  California 
Edison,  Rosemead,  CA  and  Johnson 
Controls.  Milwaukee,  WI  have  made 
commitments  to  the  Consortium. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Consortium.  Membership 
in  the  Consortium  remains  open  and 
ALABC  intends  to  file  additional 
written  notification  disclosing  any 
future  changes  in  membership. 

On  Jime  15,  1992.  the  ALABC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  29,  1992  (57  FR  33522).  The 
last  notification  was  filed  with  the 
Department  on  April  28,  1997.  A  notice 
was  published  in  the  Federal  Regtstn* 
pursuant  to  section  6(b)  of  the  Act  on 
May  22. 1997  (62  FR  28065). 
Conatance  K.  RoMnaon, 
IXrector  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-23870  Filed  9-9-97;  8:45  ami 
SaiMQ  OOOE  441A-11-M 


DEPARTMEMT  OF  JUSTICE 

Antitnist  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  ProducHon 
Act  of  1993— The  AsynHnetrtcal  Oigitai 
Subscriber  Line  Forum 

Notice  is  hereby  given  that,  on  May 
15. 1997.  pursuant  to  Section  6(a)  of  the 
Naticmal  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Asymmetrical 
Digital  Subscriber  Line  Fonmi  ("ADSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
have  joined  ADSL:  ELSA  GmbH. 
Aachen,  Germany;  EPL  Ltd.,  Bradford 
on  Avon,  Wiltshire,  England;  Hayes 
Microcomputer  Products,  Inc.,  AUanta, 
GA;  Microsoft  Corporation,  Redmond, 
WA;  Mitsubishi  Electric  Information 
Technology  America,  Somerset,  NJ; 
Redback  Networks,  Inc.,  San  Jose,  CA: 
SGS  Thomson  Microelectronics,  St 


Genispouilly.  France;  ATM  Ltd.,  Santa 
Clara.  CA;  Efficient  Networks,  Dallas. 
TX:  Netspeed.  Inc..  Dallas,  TX;  Nortel, 
Harlow,  Essex,  United  Kingdom; 
NYNEX  S&T,  Boston,  MA;  and  Siemens 
Stromberg-Carlson.  Lake  Mary.  FL. 

Copper  Mountain  has  changed  its 
name  to  Copper  Mountain  Network;  and 
GTE  Telephone  Operations  has  changed 
its  name  to  GTE  Corporation. 

CSELT;  DTI;  Harris  Semiconductor 
Independent  Editions:  NET;  SAT;  Telia; 
Telstra;  and  Vertel  have  cancelled  their 
membership  in  ADSL 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
ADSL.  Membership  remains  open,  and 
ADSL  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  May  15, 1995,  ADSL  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Registar  pursuant  to  Section  6(b)  of  the 
Act  on  July  25, 1995  (60  Fed.  Reg. 
38058). 

The  last  notification  was  filed  with 
the  Department  on  November  5, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  3,  1997  (62  FR  15938). 
CoMlapCT  K.  Robinaae. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-23874  Filed  9-^97;  8:45  am] 
OOOC  4419-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  nesenrch  and  Production 
Act  of  1993— Corporation  for  National 
Research  Initiatives — Cross  Industry 
Working  Team  Project 

Notice  is  hereby  given  that,  on  June  9, 
1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Corporation  for 
National  Research  Initiatives  ("CNRl") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  of  the  Cross  Industry 
Working  Team  Project  ("XIWT").  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^  to  actual  damages  under 
specified  circimistances.  Specifically, 
the  following  additional  party  has 
become  a  Primary  Member  of  XIWT: 
Alcatel  Telecom,  Richardson,  TX.  The 
following  additional  parties  have 


become  Associate  Memtwrs  of  XIWT: 
Earthlink  Network,  Inc.,  Pasadena.  CA; 
and  Science  Applications  International 
Corporation,  Vienna,  VA.  The  following 
Associate  Members  have  discontinued 
membership  in  XIWT:  Bay  Networks; 
DynCorp;  and  Xerox  Corporation. 

No  otner  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  CNRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 
On  September  28. 1993,  CNRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  17, 1993  (56  FR 
66022).  The  last  notification  was  filed 
with  the  Department  on  October  29. 
1996.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  14. 1997  (62  FR 
26569). 

ConatanreK.  Robinaon, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  97-23872  FUed  9-9-97;  8:45  am] 
BILLMQ  OOOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ths  National 
Cooperative  Reeearch  and  Production 
Act  of  1993— Gas  Utilization  Research 
Forum 

Notice  is  hereby  given  that,  cm  June 
24, 1997,  pursaunt  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Gas  Utilization 
Research  Forum  ("GURG")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  nnd  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^  to  actual  damage  under 
specified  circumstances.  Specifically, 
Statoil,  Stavanger,  NORWAY,  has 
become  a  new  member  of  GURF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  GURF 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership.  Information  regarding 
membership  in  GURF  may  be  obtained 
from  the  Secretary,  Dennis  Winegar, 
Manager,  Technical  Services  &  Project 
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Development,  Texaco  Nattiral  Gas 
International,  P.O.  Box  4700,  Houston, 
TX,  77210-4700.  Telephone  (713)  752- 
7654.  Facsimile:  (713)  752-4681. 

On  December  19, 1990,  GURF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  16, 1991,  (56  FR  1655). 

The  last  notification  was  filed  with 
the  Department  on  January  18,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  10, 1994,  (59  FR  11310). 
Conatance  K.  Robinaon. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-23873  Filed  9-»-97:  8:45  am] 
BlUJNa  OOK  4410-11-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Scief>ces,  Inc.  (NCMS) 

Notice  is  hereby  given  that,  on  July  8, 
1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National  Center 
for  Manufacturing  Sciences,  Inc. 
("NCMS")  has  filed  vmtten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances. 
Specifically,  the  following  companies 
were  accepted  as  active  members  of 
NCMS:  CAMotion,  Inc.,  Atianta,  GA; 
Plynetics  Express.  Inc..  Auburn  Hills, 
MI;  Primavera  Systems.  Inc.,  Bala 
Cynwyd.  PA;  Soft  Select  Systems,  LLC, 
Vancouver,  WA;  Tub«d  Cain  Company, 
Loveland,  OH  and  Universal  Flow 
Monitors,  Inc.,  Hazel  Park,  MI.  Michigan 
Virtiial  Automotive  College,  Ann  Arbor, 
MI.  was  approved  for  affiliate 
membership.  The  following  companies 
have  resigned  from  active  membership 
in  NCMS:  View  Engineering,  Inc.,  Simi 
Valley,  CA,  and  XFER  International, 
Inc.,  Ann  Arbor,  MI.  Organizations 
which  have  recenUy  resigned  from 
affiliate  membership  are:  Electronics 
Manufacturing  Productivity  Facility 
(EMPF),  Indianapolis,  IN  and  Wayne 
State  University.  Detroit,  MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
actvitity  of  the  group  research  project 


Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  17,  1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  March  3, 1997.  This 
notice  was  published  in  the  Federal 
Register  on  April  29, 1997  (62  FR 
23268). 

CoastancslC.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-23876  Filed  9-8-97;  8:45  «m] 
BtUMS  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Electronics 
Manufacturing  Initiative 

Notice  is  hereby  given  that  on  June 
25, 1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National 
Electronics  Manufacturing  Initiative 
("NEMI")  has  filed  written  notffications 
simiiltaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Gonmiission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimistances. 
Specifically,  the  identities  of  the  new 
members  are  as  follows:  Center  for 
Innovative  Technology  (CTT),  Hemdon, 
VA;  Eastman  Kodak  Company, 
Rochester,  NY;  EDS,  Kokomo,  IN; 
Electronic  Industries  Association  (EIA), 
Arlington,  VA;  Electronic  Scientific 
Industries,  Inc.,  Portland,  OR:  GenRad, 
Inc.,  Westford,  MA;  IBM  Corporation, 
Hopewell  Jimction.  NY;  EEEC,  SUNY- 
Binghamton,  Binghamton,  NY;  Intel 
Corporation.  Hillsboro,  OR;  Plexus 
Corporation,  Neenah,  WI.  The  following 
member  has  changed  its  name:  Eveready 
Battery  Co.  to  Energizer. 

On  June  6, 1996,  NEMI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursiiant  to  section  6(b)  of  the 
Act  on  June  28,  1996  (61  FR  33774).  The 
last  notification  was  filed  on  September 
30, 1996  and  a  notice  was  published  in 


the  Federal  Register  on  November  5, 
1996  (61  FR  56971). 
ConstaBcaK.  RoUaaoa, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  97-23875  FUed  9-9-97;  8:45  am] 
BtUMQ  CODE  44ie-11-H 

DEPARTMENT  OF  JUSTICE 

Antitrust  DiviskNi 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotechnicai  Open 
Software  Corporation  C'POSC") 

Notice  is  hereby  given  that,  on  July 
23, 1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Petit)technical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifiis  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new  non- voting 
members  of  POSC:  Mathtech 
International,  Inc.,  Falls  Church,  VA 
and  Petris  Technology,  Inc..  Houston, 
TX. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  POSC. 

On  January  14. 1991.  POSC  filed  its 
original  notification  pureuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Fedo^ 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7,  1991  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  April  22, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  on 
May  19,  1997  (62  FR  27278). 
ConaUunceK.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-23871  FUed  9-9-97;  8:45  am) 

BNJJNO  OOOE  4410-11-M  • 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[iN6  Na  1870-97) 

AnrKMirtcement  of  Memt>ershlp  of 
District  Advisory  Council  on 
Immigration  Matters  and  Rrst  Meeting 

AQBICY:  Immigration  and  Naturalization 
Service,  Justice. 
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ACTION:  Notice. 


SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  lias 
established  a  ENstrict  Advisory  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  die  New  York  District  Director 
of  the  Immigration  and  Naturalization 
Service  with  recommendations  on  ways 
to  improve  the  response  and  reaction  to 
customers  in  the  local  jurisdiction  and 
to  develop  new  partnerships  with  local 
officials  and  community  organizations 
to  build  and  enhance  a  broader 
undMstanding  of  immigration  policies 
and  practices  (see  the  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register  which  establishes  the 
DACOIM).  The  purpose  of  this  notice  is 
to  announce  the  membership  of  the 
DACOIM,  as  well  as  the  date  and  agenda 
for  a  forthcoming  meeting. 
DATES  AND  TMES:  The  first  meeting  of 
the  DACOIM  is  scheduled  for 
September  25, 1997  at  10:00  A.M. 
ADDRESSES:  The  meeting  will  be  held  at 
the  United  States  Court  of  International 
Trade,  I  Federal  Plaza,  2nd  Floor, 
Ceremonial  Court  Room,  New  York, 
New  York  10278. 

FOR  FURTHER  MFORMATKW  CONTACT: 
liiwatha  Greene-Janvier,  Community 
Relations  Officer,  Immigration  and 
Naturalization  Service,  26  Federal  Plaza, 
Room  14-100,  New  York,  New  York 
10278.  Telephone:  (212)  264-0736. 

SUPPLaeHTARY  MPORMATION: 

Authority 

The  DACOIM  is  established  in 
accordance  with  the  Federal  Advisory 
Committee  Act  [5  U.S.C.  App.  2]  and  41 
CFR  101-6.1001-101-6.1035.  The 
charter  for  the  DACOIM  has  been  filed 
with  Congress. 

Pnrpoae 

The  Service's  New  York  District 
established  a  District  Advisory  Council 
For  Immigration  Matters  (DACOIM)  for 
the  purpose  of  providing 
recommendations  to  the  New  York 
District  Director  to  improve  the 
response  and  reaction  to  customers  and 
increase  cooperative  opportunities 
relating  to  immigration  and 
naturalization  concerns  in  the  local 
jurisdiction.  Most  importantly,  the 
DACOIM  will  help  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 
enhance  a  broader  understanding  of 
immigration  policies  and  practices.  The 
DACOIM  is  authorized  by  the  District 
Director  in  concurrence  with  the 
Commissioner  and  Attorney  General  to: 
(a)  Assess  New  York  Ehstrict  policies 
and  procedures  that  impact  customer 


service;  (b)  analyze  and  recommend 
improvements  as  needed;  (c)  serve  as  a 
community  base  for  anchoring  outreach 
activities  and  education;  and  (d) 
establish  mechanisms  to  assess  tension 
and  control  rumors. 

Membership 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  the  Charter  for 
the  District  Advisory  Council  on 
bnmigration  Matters  was  filed  with 
Congress,  and  the  District  Director  has 
approved  the  following  members  to 
serve  on  the  DACOIM: 

Private  Citizen  Members 

The  nine  private  citizen  members 
who  represent  organizations  which 
reflect  balanced  perspectives  and 
interests  regarding  inunigration  and 
naturalization  matters  are: 

(1)  Richard  Lay,  Board  of  Directors, 
Literacy  Volunteers  of  America. 
Middletown,  New  York 

(2)  Rolando  Martinez,  Executive 
Director,  Economic  Opportunity 
Commission  of  Nassau  County  Inc. 
(EEOC).  Hempstead,  New  York 

(3)  Sarah  Vidal,  Deputy  Commissioner, 
New  York  City  Human  Rights 
Conunission,  Manhattan,  New  Yoric 

(4)  Mariaime  DiPaiermo-McCauley. 
Psychologist,  Educator,  Westchester 
Coiuity,  New  York 

(5)  £)avid  Chen,  Director,  Chinese 
American  Planning  Council. 
Manhattan.  New  Yorii 

(6)  Horace  Morancie,  Board  of  Directors, 
Caribbean  Research  Center,  Brooklyn, 
New  York 

(7)  Helene  Lauffer,  Director,  Travelers 
Aid  (Immigration  HoUine),  Queens 
County,  New  York 

(8)  Arturo  Sanchez,  Board  of  Directora, 
Colombian  Charities  of  America, 
Queens  County,  New  York,  and 

(9)  Cassandra  Griffen-Mclntyre, 
Conunissioner,  Rockland  County 
Commission  on  Human  Rights,  New 
aty.  New  York. 

Government  Memben 

The  six  representatives  from  the 
Department  of  Justice,  Inunigration  and 
Naturalization  Service.  New  York 
District,  are: 

(1)  Charles  Troy.  Assistant  District 
Director,  Management 

(2)  Mark  Curley,  Deputy  District 
Counsel 

(3)  Sham  Chin  Gee,  Supervisory 
Adjudications  Officer 

(4)  Richard  Pileggi,  Deputy  Area  Port 
Director 

(5)  Bart  Rodriquez,  Supervisory  Special 
Agent,  and 

(6)  Theresa  Regis,  Officer-in-Charge, 
Wackenhut  Detention  factility. 


Otner  Members 

The  two  non-voting  members,  a 
Foreign  Considate  Representative  and  a 
Commissioner  Designee,  will  be 
annoimced  shortly. 

Summary  of  Agenda 

As  this  is  the  first  meeting  of  the 
DACOIM,  the  principal  purposes  of  the 
meeting  will  be  to  introduce  the 
members  to  each  other  and  to  discuss 
future  activities  of  the  DACOIM.  There 
will  also  be  an  overview  of  the  Service 
and  a  general  orientation  to  include  the 
current  customer  benefit  process.  The 
DACOIM  will  be  chaned  by  Charfer^*®^ 
Troy,  Assistant  District  Director  for 
Management,  New  York  District, 
Immigration  and  Naturalization  Service. 

Pidrfic  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Memben  of 
the  public  may  submit  written 
statements  at  any  time  before  or  after  the 
meeting  for  consideration  by  the 
DACOIM.  Written  statements  shoidd  be 
sent  to  Hiwatha  Greene-Janvier, 
Community  Relations  Officer, 
Immigration  and  Naturalization  Service, 
26  Federal  Plaza,  Room  14-100,  New 
York,  New  York  10278.  Telephone: 
(212)  264-0736.  Only  written  statements 
received  at  least  five  (5)  days  prior  to 
the  meeting  will  be  considered  for 
discussion  at  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request 

Dated:  September  4, 1997. 
Doris  MtfissiMr, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(PR  Doc.  97-23959  Filed  9-9-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Servica 
[INS  No.  1866-07] 

New  Yorit  District  Advisory  Council  on 
Immigration  Matters 

AOatCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  establishes  a 
District  Advisory  Council  on 
Immigration  Matters  (DACOIM)  to 
provide  recommendations  to  tb6  New 
York  District  Director  on  ways  to 
improve  the  response  and  reaction  to 
customera  in  the  local  jurisdiction.  The 


DACOIM  will  also  seek  to  increase 
coop>erative  opportunities  by  serving  as 
a  community  base  for  anchoring 
outreach  activities  and  education,  in 
order  to  strengthen  the  relationship 
between  the  Service  and  all  members  of 
the  community. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hiwatha  Greene-Janvier,  Community 
Relations  Officer,  Immigration  and 
Naturalization  Service,  26  Federal  Plaza, 
Room  14-100,  New  York,  New  York 
10278.  Telephone:  (212)  264-0736. 

SUPPLEMENTARY  INFORMATION: 

Authority 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  2  (1972).  and  41  CFR  101- 
6.1001-6.1035  (1992),  the  DACOIM  is 
established  witH  the  concturence  of  the 
Commissioner,  Immigration  and 
Naturalization  Service,  and  the  Attorney 
General. 

Background 

The  establishment  of  the  DACOIM  is 
in  response  to  an  increase  in  the  overall 
immigrant  population  of  all  fourteen 
counties  in  the  New  York  District.  The 
mass  settlement  of  new  immigrants 
seeking  Service  benefits  is  immersed 
into  an  existing  atmosphere  of 
misconceptions  and  mistrust,  which  has 
caused  an  increase  in  tension  between 
the  immigrant  and  non-immigrant 
communities.  Establishment  of  this 
advisory  council  is  intended  to 
eliminate  any  misconceptions  and 
mistrust  while  trying  to  build  and 
maintain  a  good  relationship  with  all 
members  of  the  community.  The 
DACOIM  will  also  serve  to  enhance 
public  confidence  in  immigration  policy 
and  procediues  and  demonstrate  i  he 
Service's  commitment  to  strengthen  the 
New  York  District's  response  time  to 
inunigration  matters  and  enhance 
communications  with  all  sources. 

Purpose 

The  DACOIM  is  authorized  by  the 
Attorney  General  to  (1)  assess  New  York 
District  policies  and  procedures  that 
impact  customer  service,  (2)  analyze 
and  recommend  improvements  as 
needed.  (3)  serve  as  a  commimity  base 
for  anchoring  outreach  activities  and 
education,  and  (4)  establish  mechanisms 
to  assess  tension  and  control  rumors. 

Meuiitership 

The  DACOIM  will  be  composed  of 
fifteen  voting  members  who  will  be 
appointed  by  the  District  Director.  Six  of 
these  membera  shall  be  representatives 
from  the  Department  of  Justice, 
Immigration  and  Naturalization  Service, 


New  York  District.  The  remaining  nine 
members  shall  be  private  citizens 
representing  organizations  who  reflect 
balanced  perspectives  and  interests 
regarding  immigration  and 
naturalization  matters  and  community 
relations.  In  addition,  the  DACOIM  wUl 
be  comprised  of  two  non-voting 
members,  as  follows:  a  Consular  or 
Embassy  official,  representing  the 
Society  of  Foreign  Consuls,  who  will 
serve  in  a  permanent  advisory  capacity 
to  the  DACOIM,  and  a  representative 
designated  by  the  Commissioner. 
Immigration  and  Natiualization  Service. 
This  composition  will  attain  a  balanced 
memberahip. 

The  DACOIM  will  function  solely  as 
an  advisory  body  in  compliance  with 
the  provision  of  the  Federal  Advisory 
Conunittee  Act  Its  charter  has  been 
filed  and  approved,  in  accordance  with 
the  provisions  of  the  Act 

Dated:  September  4, 1997. 
Doris  Meiasner. 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  97-23960  Filed  9-9-97;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

September  4. 1997. 

Time  and  Date:  10:00  ajn..  Thursday. 
September  11, 1997. 

Place:  Room  6005.  6th  Floor.  1730  K 
Street.  N.W.,  Washington,  D.C 

Status:  Open. 

Matters  To  Be  Considered:  The 
Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  Labor  V.  Cyprus 
Cumberland  Resources  Corp.,  Docket 
No.  PENN  95-75  (Issues  include 
whether  the  judge  erred  in  determining 
that  a  safeguard  was  validly  issued  to 
address  the  alleged  fiailun  of  the 
operator  to  consistently  turn  off  track 
haulage  signal  lights  when  leaving 
blocks  of  track  and  that  the  operator 
violated  the  safeguard). 

Time  and  Date:  2:00  pan.,  Thursday, 
September  11, 1997. 

Place:  Room  6005.  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

Status:  Closed  {Pursuant  to  5  U.S.C 
552b(cKl0)]. 

h4attors  To  Be  Considered:  It  was 
determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Secretary  of  Labor  V.  Cyprus 
Cumberland  Resources  Corp.,  Dodcet 


No.  PENN  95-75  (See  oral  argument 
listing,  supra,  for  issues). 

Time  and  Date:  3:00  p.m.,  Thursday, 
September  11,  1997. 

Place:  Room  6005,  6th  Floor,  1730  K 
Street,  N.  W: ,  Washington,  D.C 

Status:  Open. 

Matters  To  Be  Considered:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  v.  Island  Creek 
Coal  Co.,  Docket  No.  KENT  95-214 
(Issues  include  whether  the  judge  erred 
in  concluding  that  the  o(>erator  did  not 
violate  30  CFR  50.10,  requiring  the 
immediate  reporting  of  accidents  to  the 
Mine  Safety  and  Health  Administration, 
on  the  basis  that  the  escape  of  methane 
from  a  cut-tlirough  core  drill  hole  did 
not  constitute  an  "implanned 
inimdation  of  a  mine"  within  the 
meaning  of  30  CFR  50.2(hK4)). 

Tune  and  Date:  10:00  a.m., 
Wednesday,  September  17, 1997. 

P7ace:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

Status:  Open. 

Matters  To  Be  Considered:  The 
Commission  shall  consider  and  act 
upon  the  following: 

1.  Secretary  of  Labor  V.  Cyprus 
Emerald  Resources  Corp.,  DoclsBt  Nos. 
PENN  94-23  and  94-166  (Issues  include 
whether  the  placement  of  coal  refuse  by 
the  operator  was  a  "refuse  pile"  under 
30  CFR  75.214  (f)  and  (h)  and  whether 
the  accident-reporting  and  investigating 
standards  in  30  CFR  50.10  and  50.11 
were  triggered  by  a  collapse  of  the  c^ 
refuse,  whether  the  operator  violated  30 
CFR  77.1608,  requiring  trucks  to  a  dump 
a  safe  distance  from  the  edge  of  the  bank 
when  on  unstable  groimd,  and  whether 
certain  of  the  violations  were  significant 
and  substantial  and  the  result  of  the 
operator's  unwarrantable  failure  to 
comply  with  the  standard). 

Tlone  and  Date:  10:00  a.m.,  Thursday, 
September  25, 1997. 

Place:  Room  6005. 6th  Floor.  1730  K 
Street,  N.W..  Washington.  D.C 

Status:  Open. 

Matters  To  Be  Considered:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Whether  to  propose  revisions  to 
Commission  Procedural  Rules  10, 45(f). 
70,  and  75. 

Any  person  attending  oral  argimient 
or  an  open  meeting  who  requires  special 
accessibility  features  and/or  auxiliaiy 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
Jean  Ellen.  (202)  653-5629/(202)  708- 


47694 
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9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

lean  H.  EUen, 

Chief  Docket  Cierk. 

[FR  Doc.  97-24084  Filed  B-&-97:  4:59  pm] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  (97-133)] 

Agency  Infonnation  Collection: 
SutNnission  for  0MB  Review. 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
10. 1997. 

A00RE8SES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Carmela  Simonson,  Office  of  the 
Chief  Information  Officer,  (202)  358- 
1223. 

Title:  NASA  acquisition  process,  bids 
and  proposals  for  contracts  with  an 
estimated  value  less  than  $500,000. 

OMB  Number:  2700-0087. 

Type  of  Review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  contracts  for  required  goods  and 
services  in  support  of  NASA's  mission. 

Affected  Public:  Business  or  other  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
15,317. 

Responses  Per  Respondent:  1. 

Estimated  Annual  Responses:  15,317. 

Estimated  Hours  Per  Request:  200. 

Estimated  Annual  Burden  Hours: 
3,361,160. 

Frequency  of  Report:  On  occasion. 
Dooald  ).  Andrwitta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[FR  Doc  97-23987  Filed  9-9-97;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-134)] 

Agency  Infonnation  Collection: 
SutMniseion  for  OMB  Review, 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
summary:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
10.  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Carmela  Simonson,  Office  of  the 
Chief  InformaUon  Officer,  (202)  358- 
1223. 

Title:  NASA  acquisition  process, 
reports  required  for  contracts  with  an 
estimated  value  more  than  $500,000. 

OA£B  Number:  2700-0089. 

Type  of  Review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  effectively 
manage  and  administer  contracts  that 
furnish  goods  and  services  in  support  of 
NASA's  mission. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
176. 

Responses  Per  Respondent:  60. 

Estimated  Annual  Responses:  10.560. 

Estimated  Hours  Per  Request:  30. 

Estimated  Annual  Burden  Hours: 
316,800. 

Frequency  of  Report:  On  occasion. 
Donald  J.  Andrsotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
(FR  Doc.  97-23988  Filed  9-9-97;  8:45  am) 
MLUNQ  CODE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-136)] 

Agency  Information  Collection: 
Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
StiMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 


the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
10,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carmela  Simonson,  Office  of  the 
Chief  biformation  Officer,  (202)  358- 
1223. 

Title:  NASA  simplified  acquisition  for 
goods  and  services  with  a  value  of 
$100,000  or  less. 

OMB  Number:  2700-0086. 

Type  of  Review:  Extension.   . 

Need  and  Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  purchase  orders  and  to  use  bank 
cards  for  required  goods  and  services  in 
support  of  NASA's  mission.  * 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
177,013. 

Responses  Per  Respondent:  2. 

Estimated  Armual  Responses: 
216,265. 

Estimated  Hours  Per  Request:  30  min. 

Estimated  Annual  Burden  Hours: 
108,132. 

Frequency  of  Report:  On  occasion. 
Donald  ).  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[FR  Doc.  97-23989  Filed  9-9-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-136)] 

Agency  Information  Collection: 
Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
StiMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
10. 1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Richard  Kail,  Code  HK 
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National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546- 

0001. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ms.  Ccumela  Simonson,  Office  of  the 

Chief  Information  Officer,  (202)  358- 

1223. 

Title:  NASA  acquisition  process,  bids 
and  proposals  for  contracts  with  an 
estimated  value  more  than  $500,000. 

OMB  Number:  2700-0085. 

Type  of  Review:  Extension. 

Need  and  Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order  to 
award  contracts  for  required  goods  and 
services  in  support  of  NASA's  mission. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
590. 

Responses  Per  Respondent:  1. 

Estimated  Annual  Responses:  590. 

Estimated  Hours  Per  Request:  1.220. 

Estimatd  Annual  Burden  Hours: 
719,800. 

Frequency  of  Report:  On  occasion. 

Donald  |.  AndraotU. 

Deputy  Chief  Information  Officer  (Operations) 
Office  of  the  Administrator. 

(FR  Doc.  97-23990  FUed  9-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Podwt  No.  50-3481 

Southern  Nuclear  Operating  Company, 
IrK.,  et  al.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
2.  issued  to  the  Southern  Nuclear 
Operating  Company,  Inc.,  et  al.  (the 
licensee)  for  operation  of  the  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1.  located  in 
Houston  County,  Alabama. 

The  proposed  amendment  would 
allow  a  reduction  in  the  number  of 
required  available  movable  detector 
thimbles  (flux  map  paths)  for  Cycle  15. 
Currently,  Farley  Unit  1  Technical 
Specification  3.3.3.2,  requires  at  least  75 
percent  of  the  50  movable  detector 
thimbles  (38  flux  map  paths)  available 
with  two  per  quadrant.  The^roposed 
change  would  allow  a  redu<fnon  in  the 
available  paths  to  a  minimum  of  25  with 
three  per  quadrant 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
Eacility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fiiom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  movable  detector  thimble 
reduction  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  FSAR  (Final 
Safety  Analysis  Report].  This  modification 
does  not  directly  initiate  an  accident  The 
consequences  of  accidents  previously 
evaluated  in  the  FSAR  are  unaffected  by  this 
proposed  change  because  no  change  to  any 
equipment  resptonse  or  accident  mitigation 
scenario  has  resulted.  There  are  no  additional 
challenges  to  fission  product  barrier  integrity. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  hom  any  accident  previously 
evaluated? 

No.  The  movable  detector  thimble 
reduction  does  not  create  the  possibility  of  a 
new  or  diffisient  kind  of  accident  than  any 
accident  already  evaluated  in  the  FSAR.  No 
new  accident  scenarios,  failure  mechanisms, 
or  limiting  single  failures  are  introduced  as 
a  result  of  thiq  propiosed  change.  The 
proposed  Technical  S{>ecificatioa 
modification  does  not  challenge  the 
performance  or  integrity  of  any  safety-related 
systems.  Therefore,  the  possibility  of  a  new 
or  difiierent  kind  of  accident  is  not  created. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safiBty. 

No.  The  proposed  change  to  the  technical 
specifications  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  margin 
of  safiaty  associated  with  the  acceptance 
criteria  for  any  accident  is  unchanged. 

The  movable  thimble  reduction  will  have 
no  affect  on  the  availability,  operability  or 
performance  of  the  safety-related  systems  and 
components.  The  movable  detector  thimble 
number  reduction  does  require  a  change  to 
the  Technical  Specifications  but  does  not 
reduce  the  number  or  frequency  of 
inspections  or  surveillances  required  by  the 
Technical  Specifications.  Therefore,  the 
movable  detector  thimble  reduction  will  not 
reduce  the  margin  of  safety,  as  described  in 
the  Bases  to  any  Technical  Specification. 


The  Bases  ofthe  Technical  Specifications 
are  founded  on  the  ability  of  the  regulatory 
criteria  being  satisfied  assuming  the  limiting 
conditions  for  operation  for  various  systems. 
Conformance  to  the  regulatory  criteria  for 
operation  with  the  movable  detector  thimble 
reduction  is  demonstrated,  and  the  regulatory 
limits  are  not  exceeded,  the  margin  of  safety 
as  defined  in  the  Technical  Specificatioiu  is 
not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period.  . 
However,  should  circumstances  change 
during  the  notice  period  such  that 
{ailture  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  ofthe  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequentiy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Fedoal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC. 

The  filing  of  requests  fbr  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 
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By  October  10. 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Houston- 
Love  Memorial  Library.  212  W. 
Burdeshaw  Street,  Post  Office  Box  1389, 
Dothan,  Alabama.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 


which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigafed  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  foct.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 


to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  205S5-O001,  and  to  M. 
Stanford  Blanton,  Esq..  Balch  and 
Bingham,  Post  Office  Box  306. 1710 
Sixth  Avenue  North,  Birmingham. 
Alabama  35201.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  3. 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  dociunent  room  located  at 
the  Houston-Love  Memorial  Library. 
212  W.  Burdeshaw  Street,  Post  Office 
Box  1369.  Dothan.  Alabama. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  September  1997. 
For  the  riiiriMf  Rsgulatory  CommiMion. 

Prefect  Manager,  Project  Directorate  n-2. 
Division  of  Reactor  Projects — l/U,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-23995  Filed  9-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facilty  Operating 
Licenses  Involving  No  Significant 
Harards  Considerations 

L  Background 

Pursuant  to  Pub.  L.  97-415,  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regidar  biweekly  notice.  Public  Law 
97-415  revised  section  189  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  imder 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  inunediately  effisctive  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 


pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  18, 
1997,  through  August  28,  1997.  The  last 
biweekly  notice  was  published  on 
August  27, 1997  (62  FR  45452). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determinatimi, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  EKvision  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and' 


should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  woricdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Sti^et,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  October  10, 1997.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intOTvene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
dociunent  room  for  the  particular 
fecility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  mtUI  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fells  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  reqtiest  for  a 
hearing.  Any  hraring  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
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hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docviment  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  IX!  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(aKl) 
(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
bcility  involved. 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  August 
15. 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
portions  of  the  facility  Technical 
Specifications  regarding  facility  staffing 
and  training  requirements  to  power 
operations.  By  letter  dated  August  7. 
1997,  the  licensee  certified  permanent 
cessation  of  power  operations  and 
permanent  removal  of  fuel  from  the 
reactor  vessel.  By  two  letters  both  dated 
August  15,  1997,  the  licensee  has  also 
submitted  a  related  "Request  for 
Exemption  bom  Certain  Requirements 
of  10  CFR  50.54,  Conditions  of  License," 
and  a  "Request  for  Approval  of  the 
Certified  Fuel  Handler  Training  and 
Retraining  Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

The  proposed  change  does  not: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  purpose  of  the  proposed  change  is  to 
eliminate  the  requirements  for  licensed 
operators  and  a  licensed  operator  training 
program  and  to  replace  those  with  certified 
fuel  handlers  and  a  certified  fuel  handler 
training  and  retraining  program.  Since  the 
plant  has  permanently  ceased  operation  and 
will  be  maintained  in  a  defueled  condition, 
the  range  of  accidents  for  which  an  operator 
needs  to  he  trained  has  significantly 
diminished  such  that  a  training  program  of 
the  depth  and  breadth  of  that  required  by  10 
CFR  (Part)  55  is  no  longer  needed.  In  lieu  of 
a  10  CFR  (Part)  55  licensed  operator  training 
program,  a|n|  NRC-approved  certified  fuel 
handler  training  and  retraining  program  will 
be  implemented.  Since  this  training  program 
will  adequately  equip  appropriate  operations 
personnel  for  fuel  hatidling  operations, 
including  responses  to  abnormal  events/ 
accidents,  there  will  be  no  incrsase  in  the 
probability  of  these  events  occurring  or  in  the 
consequences  of  these  events.  The  proposed 
changes  do  not  affect  plant  equipment  or  the 
procedures  for  equipment  operation  or 
response  to  abnormal  events/accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  purpose  of  this  proposed  change  is  to 
eliminate  the  requirements  for  licensed 
operators  and  a  licensed  operator  training 
program  and  to  replace  those  with  certified 
fuel  handlers  and  a  certified  fuel  handler 
training  and  retraining  program.  This  change 
ensures  the  qualifications  of  operations 
personnel  are  conunensurate  with  the  tasks 
to  be  performed  and  the  conditions  to  be 
responded  to.  This  change  does  not  affect 
plant  equipment  or  the  procedures  for 
operating  plant  equipment  and.  therefore, 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  frcun  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  is  to  eliminate  the 
requirements  for  licensed  operators  and  a 
licensed  o()erator  training  program  to  replace 
those  with  certified  fuel  handlers  and  a 
certified  fuel  handler  training  and  retraining 
program.  This  change  ensures  the 
qualifications  of  the  operations  personnel  are 
commensurate  with  the  tasks  to  be  performed 
and  the  conditions  to  be  responded  to.  The 
assumptions  for  a  fuel  handling  accident  in 
the  Fuel  Building  axe  not  affected  by  the 
proposed  changes.  Therefore,  the  proposed 
amendment  does  not  involve  a  reduction  in 
a  mai'gin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367,  Wiscasset.  ME 
04578. 


Attorney  for  licensee:  Mary  Ann 
Lynch.  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road, 
Brunswick,  ME  04011. 

NRC  Acting  Project  Director.  Ronald 
B.  Eaton. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station.  Unit  Noe.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  August  1, 
19«7. 

Description  of  amendment  request: 
The  amendments  would  change 
Technical  Specification  Section  4.2.1  of 
Appendix  B  to  the  licenses.  The  changes 
include  rewording  of  the  section  to 
generically  state  that  Public  Service  Gas 
&  Electric  (PSE&G)  will  adhere  to  the 
Section  7,  Incidental  Take  Statement, 
approved  by  the  National  Marine 
Fisheries  Service  (NMFS).  Removing  the 
specific  requirements  of  this  section 
enables  PSE&G  to  utilize  relief  granted 
by  the  NMFS  on  a  case-by-case  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  propoasd  change  does  not  involve 
a  significant  iacnan  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  are  administrative  in  nature 
and  would  in  no  way  affect  the  initial 
conditions,  assumptions,  or  conclusions  of 
the  Salem  (Nuclear)  Generating  Station,  Units 
1  and  2,  accident  arudyses.  In  addition,  the 
proposed  changes  would  not  afiisct  the 
operation  or  performance  of  any  equipment 
assumed  in  the  accident  analyses.  Based  on 
the  above  information,  we  conclude  that  the 
proposed  changes  would  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  are  administrative  in  nature 
and  would  in  no  way  impact  or  alter  the 
configuration  or  operation  of  the  fecilities 
and  would  create  no  new  modes  of  operation. 
~  We  therefore  conclude  that  the  proposed 
changes  would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

As  indicated  in  the  discussion  of  Criterion 
1,  the  changes  are  administrative  in  nature 
and  would  in  no  way  affiact  plant  or 
equipment  operation  or  the  accident  analysis. 
We  therefore  conclude  that  the  proposed 
changes  would  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  N]  08079. 

Attorney  for  licensee:  Jeffirie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Project  Director:  John  F.  Stolz. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant.  Units  1 
and  2,  Houston  County.  Alabama 

Date  of  amendments  request:  July  23, 
1997. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  by  relocating  the  reactor  coolant 
system  pressure  and  temperatvtre  limits 
from  the  TSs  to  the  proposed  Pressure 
Temperatiire  Limits  Report  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  96-03,  "Relocation  of 
the  Pressure  Temperature  Limit  Curves 
and  Low  Temperatiire  Overpressure 
Protection  System  Limits." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proi>osed  removal  of  the  Reactor 
Coolant  System  (RCS)  pressure  temperature 
(P/T)  limits  from  the  Technical 
Specifications  (TSs)  and  relocation  to  the 
proposed  Pressure  Tempwrature  Limits 
Report  (PTLR)  in  accordance  with  the 
guidance  provided  by  Generic  Letter  (GL)  96- 
03  is  administrative  in  that  the  requirements 
for  the  P/T  limits  are  unchanged.  The  P/T 
limits  proposed  for  inclusion  in  the  PTLR  are 
based  on  the  fluence  associated  %vith  2775 
MW  [megawatts]  thermal  power  and 
operation  through  36  effective  full  power 
years  (EFPY).  GL  96-03  requires  that  the  P/ 
T  limits  be  generated  in  accordance  with  the 
requirements  of  10  CFR  (Part)  50, 
Appendices  G  and  H,  documented  in  an 
NRC-approved  topical  report  incorporated  by 
reference  in  the  TSs.  Accordingly,  the 
proposed  cxuves  have  been  generated  using 
the  NRC-approved  methods  described  in 
WCAP-14040-NP-A.  Revision  2,  and  meet 
the  requiremenU  of  10  CFR  (Part)  50. 
Appendices  G  and  H.  TS  3.4.10.1  will 
continue  to  require  that  the  RCS  pressure  and 
temperature  be  limited  in  accordance  with 
the  limits  specified  in  the  PTLR.  The  NRC- 
approved  methodology  for  generating  the  P/ 
T  limit,  WCAP-1404O-NP-A,  Revision  2, 


will  be  specified  in  TS  6.9.1.15  and  NRC 
approval  will  be  required  in  the  form  of  a  TS 
Amendment  prior  to  changing  the 
methodology.  Use  of  P/T  limit  curves 
generated  using  the  NRC-approved  methods 
described  in  WCAP-14040-NP-A,  Revision 
2,  as  specified  in  TS  6.9.1.15,  will  provide 
additional  protection  for  the  integrity  of  the 
reactor  vessel,  thereby  assuring  that  the 
reactor  vessel  is  capable  of  providing  its 
function  as  a  radiological  barrier. 

TS  3.4.10.3  for  Farley  Nuclear  Plant  (FNP) 
Unit  1  and  Unit  2  provides  the  operability 
requirements  for  RCS  low  temperature 
overpressure  protection  (LTOP).  Specifically, 
TS  3.4.10.3  requires  that  two  residual  heat 
removal  (RHR)  system  suction  relief  valves 
(RHRRVs)  be  operable  or  that  the  RCS  be 
vented  at  RCS  cold  leg  temperatures  less  than 
or  equal  to  310*F.  GL  06-03  recognizes  that 
RHRRVs  do  not  have  variable  pressure  lift 
setpoints  and  states  that  those  plants  that  rely 
on  the  RHRRVs  for  LTOP  should  continue  to 
address  the  LTOP  requirements  in  the  TS. 
Consistent  with  GL  96-03,  the  Farley  Unit  1 
and  Unit  2  requirements  for  LTOP  will  be 
retained  in  TS  3.4.10.3. 

Based  on  the  above  evaluation,  the 
proposed  changes  are  administrative  in 
natiue  and  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  the  proposed  changes  to 
remove  the  RCS  P/T  limiu  from  the  TSs  and 
relocate  them  to  the  proposed  PTLR  is  an 
administrative  change.  Consistent  with  the 
guidance  provided  by  GL  96-03,  the 
proposed  P/T  limits  contained  in  the 
proposed  PTLR  meet  the  requirements  of  10 
CFR  [Part]  50,  Appendices  G  and  H,  and  were 
generated  using  the  NRC-approved  methods 
described  in  WCAP-14040-NP-A,  Revision 
2.  The  proposed  changes  do  not  result  in  a 
physical  change  to  the  plant  or  add  any  new 
or  different  operating  requirements  on  plant 
systems,  structures,  or  components  with  the 
exception  of  limiting  the  number  of  operating 
RCPs  (reactor  coolant  pumps]  at  RCS 
temperatures  below  llO'F.  Limiting  the 
number  of  operating  RCPs  below  llO'F 
results  in  a  reduction  in  the  [delta]P  between 
the  reactor  vessel  beltline  and  the  RHRRVs. 
thereby  providing  additional  margin  to  limits 
of  Appendix  G.  Provisions  are  made  to  allow 
the  start  of  a  second  RCP  at  temperatures 
below  llO'F  in  order  to  secura  the  pump  that 
was  originally  operating  without  interrupting 
RCS  flow.  The  LTOP  enable  temfwrature 
exceeds  the  minimum  LTOP  enable 
temperature  determined  using  the  NRC- 
approved  methods  described  in  WCAP- 
14040-NP-A,  Rev.  2,  thereby  providing 
additional  assurance  that  the  LTOP  system 
will  be  available  to  protect  the  RCS  in  the 
event  of  an  overpressure  transient  at  RCS 
temperatures  at  or  below  310°F.  Using  the 
methods  contained  in  WCAP-14040-hJP-A, 
Rev.  2.  the  minimum  boltup  temperature  for 
the  reactor  vessel  flange  region  is  60°F  which 
is  less  than  the  design  limits  of  the  fuel 
cladding.  Administrative  controls  require  a 
minimum  RCS  tempwatuie  of  68*F  when 


fuel  is  loaded  in  the  reactor  vessel  to  protect 
against  brittle  failure  of  the  fuel  cladding, 
and  also  require  that  the  component  cooling 
water  (CCW)  temperature  be  maintained 
between  60'F  and  105*F  during  refueling 
operations,  thus  reducing  the  potential  for 
the  RCS  temperature  to  be  less  than  the 
minimum  boltup  temperatiue  specified  in 
the  proposed  PTLRs. 

As  stated  in  the  above  response, 
implementation  of  the  proposed  changes  do 
not  result  in  a  significant  increase  in  the 
probability  of  a  new  or  different  accident 
(i.e.,  loss  of  reactor  vessel  integrity).  The  RCS 
P/T  limits  will  continue  to  meet  the 
requirements  of  10  CFR  [Part]  50, 
Appendices  G  and  H,  and  will  be  generated 
in  accordance  with  the  NRC  approved 
methodology  described  in  WCAP-14040- 
NP-A,  Rev.  2.  Therefore,  the  proposed 
changes  do  not  result  in  a  significant  increase 
in  the  possibility  of  a  new  or  different 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safisty. 

The  margin  of  safety  is  not  affected  by  the 
removal  of  the  RCS  P/T  limits  from  the  TSs 
and  relocating  them  to  the  proposed  PTLR. 
The  RCS  P/T  limits  will  continue  to  meet  the 
requiremenU  of  10  CFR  IPart]  50, 
Appendices  G  and  H.  To  provide  additional 
assurance  that  the  P/T  limits  continue  to 
meet  the  requirements  of  Appendices  C  and 
H,  TS  6.9.1.15  will  require  the  use  of  the 
NRC-approved  methodology  described  in 
WCAP-14040-?>n'-A,  Rev.  2,  to  generate  P/T 
limits.  The  RCS  LTOP  requiremenU  will  be 
retained  in  TS  3.4.10.3  due  to  use  of  the 
RHRRVs  for  LTOP,  consistent  with  the 
guidance  provided  by  GL  96-03.  The  LTOP 
enable  temp»ereture  exceeds  the  LTOP  enable 
temperature  determined  in  accordance  with 
the  NRC-approved  methodology,  thus 
protecting  the  RCS  in  the  event  of  a  low 
temperature  overpressure  transient  over  a 
broader  range  of  temperatures  than  required 
by  WCAP-14040-NP-A,  Rev.  2. 
Administrative  procedures  preclude 
operation  of  the  RCS  at  temperatures  below 
the  minimum  boltup  temperature  for  the 
reactor  vessel  head,  thus  precluding  the 
possibility  of  tensioning  the  reactor  vessel 
head  at  RCS  temf>eratures  below  the 
minimum  boltup  temperature.  Operation  of 
the  plant  in  accordance  with  the  RCS  P/T 
limiu  specified  in  the  PTLR  and  continued 
operation  of  the  LTOP  system  in  accordance 
with  TS  3.4.10.3  will  continue  to  meet  the 
requiremenU  of  10  CFR  [Part]  50, 
Appendices  G  and  H,  and  will  therafoie, 
assure  that  a  margin  of  safety  is  not 
significantly  decreased  as  the  result  of  the 
piopoaad  changes. 

Baaed  on  the  preceding  analysis,  SNC 
[Southern  Nuclear  Operating  Company,  Inc.) 
has  determined  that  removal  of  the  RCS  P/ 
T  limiu  from  the  TS  and  relocation  to  the 
propoaed  PTLR  will  not  significantly 
inciaaM  the  probability  or  consequences  of 
an  accident  previously  evaluated,  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  involve  a  significant  reduction 
in  a  margin  of  safety.  SNC  therefore 
concludes  that  the  proposed  change  meeU 
the  requiremenU  of  10  CFR  50.92(c)  and  does 
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not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Local 
Public  [document  Room  location: 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama  36302.  Attorney  for 
licensee:  M.  Stanford  Blanton,  Esq., 
Balch  and  Bingham,  Post  Office  Box 
306,  1710  Sixth  Avenue  North. 
Birmingham,  Alabama  35201.  NRC 
Project  Director:  Herbert  N.  Berkow. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant.  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request:  ^me  20, 
1997  (TS-97-004). 

Description  of  amendment  request: 
The  proposed  amendment  would  be  an 
administrative  change  that  would  revise 
the  analytical  methodology  used  to 
determine  the  low  temperature 
overpressure  protection  (LTOP)  event 
heatup  and  cooldown  curves.  This 
revised  methodology  would  be 
incorporated  by  reference  in  the  Watts 
Bar  Nuclear  Plant  (WBN),  Unit  1 
Technical  Specification  (TS)  5.9, 
"Reporting  Requirements,"  Section 
5.9.6,  "Reactor  Ckralant  System  (RCS) 
Pressure  and  Temperature  Limits  Report 
(PTLR),"  upon  approval  for  use  by  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC).  The  revised  methodology 
extends  the  current  LTOP  requirements 
through  the  end  of  7  effective  full  power 
years  (EFPY).  The  only  technical  change 
being  proposed  is  the  substitution  of  the 
7  EFPY  American  Society  of  Mechanical 
Engineering  (ASME),  Appendix  G, 
heatup  and  cooldown  curves  adjusted 
by  ASME  Code  Case  N-514,  "Low 
Temperature  Overpressure  Protection" 
in  place  of  the  current  1.5  EFPY  curves 
as  the  bounding  curves  for  the  LTOP 
setpoints.  This  change  will  not  impact 
the  current  10  CFR  50,  Appendix  G, 
pressure/temperature  (P/T)  limit  ciuves 
used  for  heatup  and  cooldown  that  are 
based  on  7  EFPY. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Nuclear  Regulatory  Commission  has 
provided  standards  for  determining  whether 
a  significant  hazards  consideration  exists  (10 


CFR  50.92).  A  profmsed  amendment  to  an 
operating  license  for  a  bcility  involves  no 
significant  hazards  consideration  if  operation 
of  the  facility,  in  accordance  with  the 
proposed  amendment,  would  not:  (1)  Involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of  a 
new  or  diffierent  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 
Each  standard  is  discussed  below  for  the 
proposed  amendment 

(1)  Operation  of  the  facility  in  accordance 
mth  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  - 

The  LTOP  setpoints  (identified  as  the  cold 
overpressure  mitigation  system  (COMS)  for 
WBN),  adjusted  for  instrument  inaccuracy, 
pressure  differential,  and  setpoint  overshoot 
by  the  scaling  and  setpoint  documents 
(SSDs).  ensure  that  the  10  CFR  50.  Appendix 
G  P/T  [pressura  and  temperature]  limits 
based  on  7  EFPY  are  not  exceeded  by  more 
than  the  provisions  of  ASME  Code  Case  N— 
514,  and  therefore,  ensure  that  the  RCS 
integrity  is  maintained. 

The  change  does  not  modify  the  RCS 
pressure  boundary,  nor  make  any  physical 
changes  to  the  facility  design,  material, 
construction  standards,  or  setpoints.  The 
LTOP  enabling  temperature  based  on  TS 
3.4.12,  "Cold  Overpressure  Mitigation 
System  (COMS),"  is  [less  than  or  equal  to) 
350  degrees  F  and  is  more  conservative  than 
a  value  of  271.1  degrees  F  (RTndt  +  90 
degrees  F)  based  on  7  EFPY.  This 
temperature  would  be  acceptable  based  on 
NRC  Branch  Technical  Position-Raactor 
Systems  Branch  (BTP-RSB)-5.2, 
"Overpressurization  Protection  of 
Pressurized  Water  Reactors  While  Operating 
at  Low  Temperatiues."  The  LTOP  enabling 
temperature  remains  unchanged  by  this 
proposed  amendment  The  probability  of  a 
LTOP  event  occurring  is  independent  of  the 
P/T  limits  for  the  RCS  pressure  boundary; 
therefore,  the  probability  of  an  LTOP  event 
occurring  remains  unchanged. 

The  calculation  of  the  P/T  limits  in 
accordance  with  approved  regulatory 
methods  based  on  7  EFPY  provides  assurance 
that  reactor  pressura  vessel  fracture 
toughness  requirements  are  met  and  the 
integrity  of  the  RCS  pressure  boundary  is 
maintained.  LTOP  setpoints  based  on  1.5 
EFPY  P/T  limits  have  provided  margin  such 
that  a  pressure  exclusion  exceeding  the  7 
EFPY  limiU  would  not  exceed  the  1.5  EFPY 
limits.  This  margin  between  the  7  EFPY 
ciuves  and  the  LTOP  setpoints  is  maintained 
by  changing  the  bounding  ciuves  for  the 
LTOP  setpoinU  to  7  EFPY  curves  adjusted  by 
the  provisions  of  ASME  Code  Case  N-514. 
The  only  technical  change  being  made  is  the 
bounding  curves  which  provide  the  basis  for 
the  current  LTOP  setpoints. 

The  use  of  theoretical  fluence  for 
generating  the  P/T  curves  to  be  used  for  the 
first  7  EFPY  is  appropriate  and  was 
submitted  July  31, 1995,  with  the  WBN  Unit 
1  PTLR,  Revision  4  and  WCAP-13829. 
Revision  2,  "Heatup  and  Cooldown  Limit 
Ciuves  for  Normal  Operation  for  Watts  Bar 


Unit  1."  The  present  7  EFPY  curves  are 
generated  using  a  theoretical  value  for 
fluence  calculated  by  Westinghouse  in 
accordance  with  NRC  approved  methodology 
since  WBN  had  no  surveillance  capsule  data 
available  at  the  time  of  plant  startup.  This 
value  for  fluence  is  conservative,  and  the 
actual  fluence  to  the  intermediate  shell 
forging  (the  controlling  beltline  material)  is 
expected  to  be  significantly  less  than  the 
theoretical  value  used  to  generate  the  initial 
7  EFPY  curves  since  WBN  is  transitioning  to 
a  low-leakage  core.  The  LTOP  bounding 
curves  are  based  on  7  EFPY  curves  adjusted 
in  accordance  with  ASME  Code  Case  N-514 
which  were  generated  using  the  same 
theoretical  fluence  as  used  for  the  P/T  curves. 
The  significance  of  using  the  theoretical 
value  of  fluence  in  generating  these  curves  is 
the  additional  margin  that  exists  between  the 
7  EFPY  theoretical  curves  and  curves  that 
would  be  generated  using  actual  fluence 
values  frt>m  capsule  data.  This  additional 
margin  reduces  the  significance  of  changing 
the  LTOP  basis  bom  the  1.5  EFPY  curves  to 
the  7  EFPY  curves  adjusted  for  ASME  Code 
Case  N-514. 

This  change  does  not  adversely  affiect  the 
integrity  of  the  RCS  such  that  its  function  in 
the  control  of  radiological  consequences  is 
affected.  In  addition,  the  change  does  not 
affect  any  fission  barrier.  The  change  does 
not  degrade  or  prevent  the  LTOP  power 
operated  relief  valves  (PORVs)  or  other  safety 
related  systems  from  responding  to  accidents 
described  in  Chapter  15  of  the  Final  Safety 
Analysis  Report  (FSAR).  In  addition,  the 
change  does  not  alter  any  assumptions 
previously  made  in  the  radiological 
consequences  of  an  accident  described  in  the 
FSAR.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  in  the  FSAR 
are  not  increased.  Thus,  the  operation  of 
WBN  Unit  1  in  accordance  with  this 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  Appendix  C  P/T  limitations  were 
prepared  using  methods  derived  fat>m  the 
ASME  Boiler  and  Pressure  Vessel  Code 
Section  QI  and  the  criteria  set  forth  in  NRC 
Regulatory  Standard  Review  Plan  5.3.2. 
"Pressure-Temperature  Limits."  The  use  of 
ASME  Code  Case  N-514  and  the  theoretical 
fluence  value  for  7  EFPY  does  not  modify  the 
RCS  pressure  boundary,  nor  make  any 
physical  changes  to  the  LTOP  setpoints  or 
system  design.  The  proposed  change  was 
prepared  in  accordance  with  regulatory 
requirements  and  provides  evaluation  of 
LTOP  evenU  based  on  7  EFPY  theoretical 
fluence  which  is  more  limiting  than  actual 
expected  neutron  exposure  for  that  same 
period. 

This  proposed  change  is  an  administrative 
change  which  incorporates  by  reference  the 
use  of  an  NRC  approved  methodology; 
therefore,  the  change  does  not  cause  the 
initiation  of  any  accident  nor  create  any  new 
creditable  limiting  failure  for  safety-related 
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systems  and  components.  The  change  does 
not  result  in  an  event  previously  deemed 
incredible  being  made  credible.  As  such,  it 
does  not  create  the  possibility  of  an  accident 
different  than  any  evaluated  in  the  FSAR. 

The  change  does  not  have  any  effect  on  the 
ability  of  the  safety-related  systems  to 
perform  their  intended  safety  functions.  The 
change  does  not  create  failure  modes  that 
could  adversely  impact  safety-related 
equipment  Therefore,  it  will  not  create  the 
possibility  of  a  malfunction  of  equipment 
important  to  safety  different  than  previously 
evaluated  in  the  FSAR.  Thus,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  nmrgin  of 
safety. 

The  10  CFR  SO,  Appendix  G  F/T 
limitations  were  prepared  using  methods 
derived  from  ASME  Section  HI  and  criteria 
set  forth  in  NRC  Regulatory  Standard  Review 
Plan  5.3.2.  These  documents  along  with  the 
calculationai  limitations  specified  in  10  CFR 
50.61  are  an  acceptable  method  for 
implementing  the  requirements  of  10  CFR  50 
Appendices  G  and  H.  Inherent  conservatisms 
in  the  P/T  limits  resulting  from  these 
documents  include: 

a.  An  assumed  defect  in  the  reactor  vessel 
wall  with  a  depth  equal  to  V4  of  the  thickness 
(T)  of  the  vessel  wall  and  a  length  equal  to 
IV^  times  the  thickness  of  the  vessel  wall. 

b.  Assumed  reference  flaw  oriented  in  lx>th 
longitudinal  and  circumferential  directions 
and  limiting  material  property.  At  WBN.  the 
only  weld  in  the  core  region  is  oriented  in 
the  circumferential  direction. 

c.  A  factor  of  safety  of  2  is  applied  to  the 
membrane  stress  intensity  factor. 

d.  The  limiting  toughness  is  based  upon  a 
reference  value  (IQm)  which  is  the  lower 
bound  of  the  dynamic  crack  initiation  and 
arrest  toughness. 

e.  A  2-sigma  margin  term  is  applied  in 
determining  the  adjusted  reference 
temperature  (ART)  that  is  used  in  calculating 
the  limiting  toughness. 

Beyond  the  conservatisms  described  above, 
WBN  has  the  following  additional  margin: 

a.  The  value  of  fluence  used  in  the 
calculation  of  the  WBN  Unit  1  Appendix  G 
P/T  limits  is  a  theoretical  value  oalculated  by 
NRC  approved  methodology. 

b.  The  ART  for  7  EFPY  is  based  on  the 
theoretical  value  for  fluence  and  therefore  is 
conservative.  The  LTOP  enabling 
temperature  of  (less  than  or  equal  to)  350 
degrees  F  in  accordance  with  TS  3.4.12  is 
conservative  with  respect  to  (RTNtrr  +  90 
degrees  F)  which  based  on  an  ART  of  181.1 
degrees  F  would  equal  271.1  degrees  F.  An 
enabling  temperature  of  (RTnot  -•■  90  degrees 
F)  is  based  on  NRC  BTP-RSB  5.2. 

The  ASME  Working  Group  for  Operating 
Plant  Criteria  developed  Code  Case  N-514  as 
an  alternative  methodology  to  the  safety 
margin  requirements  of  Apftendix  C  to  10 
CFR  50.  The  Code  Case  provides  criteria  to 


determine  pressure  limits  during  LTOP 
events  that  avoid  certain  operational 
restrictions,  provide  adequate  margins 
against  failure  of  the  reactor  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  the  relief  valves  used  for  LTOP. 
Specifically,  the  N-514  Code  Case  allows 
determination  of  the  LTOP  setpoints  such 
that  for  LTOP  events  the  maximum  pressure 
in  the  reactor  vessel  would  not  exceed  110% 
of  the  P/T  limiU  of  the  existing  ASME 
Appendix  G  curves,  and  redefines  the 
enabling  temperature  as  a  coolant 
temperature  less  than  200  degrees  F  or  a 
reactor  vessel  metal  temperature  less  than 
RTnof  +  50  degrees  F.  Code  Case  N-514  has 
been  approved  by  the  ASME  Code  Committee 
and  its  content  has  been  incorporated  in 
Appendix  G  of  ASME  Section  XI  and 
published  in  the  1993  Addenda  and  1995 
Edition.  Code  Case  N-514  has  not  been 
approved  for  use  in  Regulatory  Guide  1.147, 
"Inservice  Inspection  Code  Case 
Acceptability,  ASME  Section  XI;"  however,  it 
has  been  included  in  the  Draft  Regulatory 
Guide  1.147  (Task  DG-1050)  which  is 
currently  out  for  public  review  and  comment 
As  stated  above,  WBN  Unit  1  uses  Appendix 
G  for  the  P/T  limits  for  plant  operation  and 
an  LTOP  enabling  temp>erature  greater  than 
RTnitt  +  90  degrees  F  which  is  more 
conservative  than  the  alternative 
methodology  contained  in  Code  Case  N-514. 

The  need  for  implementation  of  Code  Case 
N— 514  at  WBN  involves  the  avoidance  of 
certain  operational  restrictions  associated 
with  low  temperature  operation  of  the  plant 
Use  of  Appendix  G  P/T  limits  to  determine 
the  PORV  setpoints  would  result  in  pressure 
setpoints  within  the  operating  window; 
consequently,  no  margin  would  be  available 
for  normal  operating  pressure  surges. 
Therefore,  operating  with  these  limits  could 
result  an  unnecessary  challenge  to  the  PORVs 
and  cavitation  of  the  reactor  coolant  pumps 
(RCP)  during  normal  operation.  Additionally, 
the  need  to  raise  the  RCS  inventory  by 
external  heating  methods  to  a  temperature 
high  enough  to  avoid  PORV  activation  when 
starting  a  RCP  from  a  RCS  cold  shutdown 
condition  could  result  in  undesirable  thermal 
transients  in  the  RCS. 

Utilizing  the  methodology  set  forth  in  the 
ASME  Boiler  and  Pressure  Vessel  Code 
Section  XI,  Appendix  G,  which  includes  the 
provisions  of  Code  Case  N-514,  NRC 
R^uJatory  Standard  Review  Plan  5.3.2. 10 
CFR  50.61,  and  10  CFR  50.  Appendices  G 
and  H  with  the  above  additional  margins 
ensures  that  proper  limits  and  conservative 
safety  factors  are  maintained.  Thus  the 
proposed  change  does  not  significantly 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street.  Chattanooga, 
TN  37402. 


Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville.  Teimessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  Yias  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendmenL 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opporttinity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmMital 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  cinnimstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  tbe 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station.  Units  2 
and  3.  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
March  18, 1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  to  increase  the  High 
Pressure  Coolant  Injection  (HPCI) 
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system  low  pressure  isolation  setpoint 
from  greater  than  80  psig  to  greater  than 
100  psig. 

Date  of  issuance:  August  21,  1997. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  161,  156. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  9,  1997  (62  FR  17228). 

The  Ckinunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  21, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-^13  and  50-414.  Catawixj 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  12, 1997. 

Brief  description  of  amendments:  The 
amendments  change  the  name  "Ehike 
Power  Company"  to  "Duke  Energy 
Corporation"  in  the  Catawba  operating 
licenses  and  appendices  as  a  result  of 
Duke  Power  Company's  recent  name 
change. 

Date  of  issuance:  August  22, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  161  and  153. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Facility  Operating  Licenses.  . 

Date  of  initial  notice  in  Federal 
Register  July  2,  1997  (62  FR  35848). 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  22, 
1997,  and  an  Environmental  Assessment 
dated  July  31,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
June  12,  1997. 

Brief  description  of  amendments:  The 
amendments  change  the  name  "Diike 
Power  Company"  to  "Duke  Energy 
Corporation"  in  the  McGuire  operating 
licenses  and  appendices  as  a  result  of 


Duke  Power  Com]}any's  recent  name 
change. 

Date  of  issuance:  August  26, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  176  and  158. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Licenses. 

Date  of  initial  notice  in  Federal 
RegUter  July  2, 1997  (62  FR  35848). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1997.  An  Environmental  Assessment 
was  issued  and  dated  August  15, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Entergy  Gulf  States,  Inc..  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  October 
26, 1995  and  supplemented  by  letters 
dated  April  7  and  July  30,  1997. 

Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  for  16  editorial  changes 
and  deletes  the  reuirement  for  a 
program  to  prevent  and  detect  Asiatic 
Clams  (Corbicula)  in  the  service  water 
system  (SWS).  The  Corbicula  program  is 
no  longer  needed  because  the  facility 
has  been  modified  and  SWS  no  longer 
takes  water  from  the  Mississippi  River; 
source  of  the  larvae  and  infestation. 

Date  of  issuance:  August  26,  1997. 

Effective  date:  August  26, 1997. 

Amendment  No.:  95. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  E)ecember  6, 1995  (60  FR 
62492). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  9 
Safety  Evaluation  dated  August  26, 
1997. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 


Entergy  Gulf  States.  Inc..  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

bate  of  amendment  request: 
November  15, 1996,  as  supplemented 
May  9  and  August  15. 1997. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  increase  the  two 
recirculation  loop  Minimum  Critical 
Power  Ratio  (MCPR)  from  1.07  to  1.10 
and  the  single  recirculation  loop  MCPR 
limit  from  1.08  to  1.12. 

Date  of  issuance:  August  26, 1997. 

Effective  date:  August  26, 1997. 

Amendment  No.:  96. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  2. 1997  (62  FR  127). 

The  May  9  and  August  15, 1997. 
submittal  provided  clarifying 
information  that  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1997. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 

Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-^58, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
20, 1997  as  supplemented  by  letter 
dated  July  7, 1997. 

Brief  description  of  amendment:  The 
amendment  revises  tbe  technical 
specifications  to  allow  the  use  of  flow 
control  spectral  shift  strategies  to 
increase  cycle  energy.  The  revision  is 
based  on  a  Maximimi  Extended  Load 
Line  Limit  (MELLL)  analysis  for  the 
River  Bend  Station. 

Date  of  issuance:  August  26,  1997. 

Effective  date:  August  26. 1997. 

Amendment  No.:  97. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications/operating 
license. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1997  (62  CFR 
8799). 

The  July  7,  1997  submittal  provided 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 


Fedmal  Register  /  Vol.  62.  No.  175  /  Wednesday,  September  10,  1997  /  Notices  47703 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge.  LA  70803. 

Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request: 
November  6. 1996.  as  supplemented  by 
letter  dated  July  31, 1997. 

Brief  description  of  amendment:  The 
amendment  revises  ihe  Technical 
Specifications  to  delete  the  requirement 
for  the  Penetration  Valve  Leakage 
Control  System.  The  licensee  requested 
deferal  of  the  proposal  to  increase  the 
allowed  leakage  by  main  steam  isolation 
valves  and  to  delete  the  requirement  for 
the  Main  Steam  Positive  Leakage 
Control  System. 

Date  of  issuance:  August  26, 1997. 

Effective  date:  August  26, 1997. 

Amendment  No.:  98. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  2,  1997  (62  FR  125). 

'The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  Universify, 
Baton  Rouge,  LA  70803. 

Entergy  Operations.  Inc.,  System  Energy 
Resources,  Inc.,  South  h4issis8ippi 
Electric  Power  Association,  and 
Mississippi  Power  &  Light  Company, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
October  22, 1996,  as  supplemented  by 
letter  dated  Jime  26, 1997. 

Brief  description  of  amendment:  The 
amendment  revises  Figure  3.4.11-1, 
"Minimum  Reactor  Vessel  Metal 
Temperature  vs.  Reactor  Vessel 
Pressure,"  in  Limiting  Condition  for 
Operation  3.4.11.  "RCS  (Reactor  Coolant 
System]  Pressure  and  Temperature  (P/T) 
Limits,"  of  the  Technical  Specifications. 
The  previous  figure  was  only  up  to  10 
Effective  Full  Power  Years  (EFPYs)  and 
this  amendment  revises  the  figure  up  to 


32  EFPYs.  There  are  now  five  curves  of 
Figure  3.4.11-1  for  five  different  EFPY 
periods:  up  to  16. 16  to  20.  20  to  24.  24 
to  28.  and  28  to  32.  The  licensee 
submitted  two  sets  of  curves.  The  first 
set  replaced  TS  Figure  3.4.11-1.  The 
second  set  were  duplicates,of  the  first 
set  except  the  second  set  abo  contained 
detailed  information  used  in 
development  of  the  curves  and  would 
be  included  in  the  next  update  of  the 
Updated  Final  Safety  Analysis  Report 
There  were  also  minor  additions  to 
Surveillance  Requirements  (SRs) 
3.4.11.1  and  3.4.11.2  to  have  the  SRs 
reference  the  "applicable  Figure  3.4.11- 
1  based  on  the  ciurent  effective  full 
power  year  (EFPY)." 

Date  of  issuance:  August  27. 1997. 

Effective  date:  August  27, 1997. 

Amendment  No:  132. 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1997  (62  FR 
8797). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safefy  Evaluation  dated  August  27. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez.  MS  39120. 

Entergy  Operations.  Inc.,  Docket  No.  50^ 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  April  11. 
1997. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specifications  3.3.3.7.3.  and 
Surveillance  Requirements  (SR) 
4.3.3.7.3  for  the  broad  range  gas 
detection  system.  Also  it  includes  some 
changes  to  the  Bases  in  Section  3/4.3.3.7 
to  incorporate  information  associated 
with  the  proposed  modifications.  The 
licensee  is  planning  to  replace  the 
existing  toxic  gas  monitors  in  the  system 
with  a  new.  more  advanced  gas 
monitors. 

Date  of  issuance:  August  19, 1997. 

Effective  date:  August  19, 1997.  to  be 
implemented  within  90  days. 

Amendment  No.;  133. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  7. 1997  (62  FR  24987) 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  19, 
1997. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Universify  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  C5rleans.  LA  70122. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-321,  Edwin  I. 
Hatch  Nuclear  Plant.  Unit  1.  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
April  29, 1997.  as  supplemented  by 
letter  dated  May  28. 1997. 

Brief  description  of  amendment:  The 
amendment  revises  Hatch  Unit  1  reactor 
vessel  pressure  and  temperature  limits 
to  reflect  data  collected  from  the 
material  sample  recovered  during  the 
March  1996  Unit  1  outage. 

Date  of  issuance:  August  19, 1997. 

Effective  date:  As  of  me  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No. :  207. 

Facility  Operating  License  No.  DPR- 
57:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rraister  July  16, 1997  (62  FR  38138). 

'The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  19. 
1997. 

No  significant  hazards  consideration 
comments  deceived:  No. 

Local  Public  Document  Room 
location:  Appling  Counfy  Public 
Library.  301  Cify  Hall  Drive,  Baxley, 
Georgia  31513. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
October  4,  1996,  as  supplemented  June 
10  and  August  15. 1997  (TSCR  250). 

Brief  description  of  amendment:  The 
amendment  changes  the  Safefy  Limit 
Minimum  Critical  Power  Ratio  and  as  a 
result,  the  operating  Minimum  Critical 
Power  Ratio.  The  amendment  also 
capitalized  certain  definitions  and 
provided  a  luiiform  type  font  for 
Sections  2.1  and  3.10. 

Date  of  Issuance:  August  26, 1997. 

Effective  date:  August  26, 1997,  with 
full  implementation  within  30  days. 

Amendment  No.:  192. 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  6, 1996  (61  FR 
57484). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
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Safety  Evaluation  dated  August  26, 
1997. 

The  June  10  and  August  15,  1997, 
submittals  provided  clarifying 
information  that  did  not  alter  the  staff's 
initial  proposed  no  significant  hazards 
considerations  determination. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
April  21, 1997,  as  supplemented  July 
17, 1997. 

Brief  description  of  amendment:  The 
amendment  reduces  the  required 
volume  of  boiated  water  in  each  core 
flood  tank  fit>m  1040  ft^  to  940  ft 3, 
reduces  the  required  high  pressure 
injection  pump  flowrate  from  500 
gallons  per  minute  (gpm)  to  431  gpm, 
and  deletes  the  local  manual  valve 
operability  option  for  decay  heat  system 
valves  DH-V-6A  and  DH-V-6B. 

Date  of  issuance:  August  27, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  203. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  21,  1997  (62  FR  27795). 

The  July  17,  1997.  submittal  provided 
clarifying  information  that  did  not  alter 
the  initial  no  significant  hazards 
determination.  The  Commissiou's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  27, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Houston  Lighting  6"  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-^99,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  22, 
1997. 

Brief  description  of  amendments:  The 
proposed  amendment  revised  Technical 
Specifications  5.3.1.  Fuel  Assemblies. 


and  6.9.1.6.  Core  Operating  Limits 
Report,  to  allow  use  of  an  alternate 
zirconium-based  fuel  cladding,  ZIRLO, 
and  limited  substitution  of  fuel  rods  by 
ZIRLO  filler  rods. 

Date  of  issuance:  August  19, 1997. 

Effective  date:  August  19, 1997. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  89;  Unit  2 — 
Amendment  No.  76. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21,  1997  (62  FR  27795). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  19, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Doling  Highway.  Wharton,  TX 
77488. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
November  20. 1995. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  by  providing 
cliBrifications  to  the  applicability  and 
action  statements  in  TS  Table  3.3-12 
relating  to  the  Steam  Generator 
Slowdown  Monitor  and  the  Condensate 
Polishing  Facility  Waste  Neutralizing 
Sump  radiation  monitor. 

Date  of  issuance:  August  26. 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  %vithin  60 
days. 

Amendment  No.:  207. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  20. 1995  (60  FR 
65683). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano.  49  Rope 
Ferry  Road,  Waterford,  CT  06365. 


Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  1.  1997. 

Brief  description  of  amendment: 
Technical  Specifications  3/4.8.2.2  and 
3/4.8.3.2  specify  which  electrical  power 
systems  are  required  to  be  operable  in 
Modes  5  and  6.  The  amendment 
clarifies  the  requirements  by  identifying 
the  specific  equipment  required  and 
their  aligiunents  in  Modes  5  and  6. 

Date  of  issuance:  August  21, 1997. 

Effective  date:  As  of  ue  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  146. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4, 1997  (62  FR  30637). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  21, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Communify-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  5, 1997. 

Brief  description  of  amendment: 
Technical  Specification  Surveillance 
4.5.2.b.l  requires  that  the  emergency 
core  cooling  system  piping  be  verified 
full  of  water  at  least  once  per  31  days. 
The  amendment  revises  the  surveillance 
to  exempt  the  o[>erating  charging 
pump(s)  and  associated  piping  from  the 
requirement  to  be  verified  full  of  water 
and  moves  the  description  of  the 
verification  method  from  the 
surveillance  to  the  Bases  section. 

Date  of  issuance:  August  28,  1997. 

Effective  date:  As  of  me  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  147. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4,  1997  (62  FR  30638). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
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Safety  Evaluation  dated  August  28. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Communify-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360.  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmanra 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Etocket  Nos.  50- 
277  and  50-278.  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3.  York 
County.  Pennsylvania 

Date  of  application  for  amendments: 
March  31, 1997,  as  supplemented  by 
letter  dated  June  25, 1997. 

Brief  description  of  amendments: 
These  amendments  extend  the  APRM 
flow  bias  instrumentation  surveillance 
interval  from  18  months  to  24  months. 
This  will  eliminate  the  need  to  perform 
on-line  APRM  surveillance  testhig, 
which  requires  plant  operators  to  place 
an  operating  unit  in  a  half  scram 
configuration. 

Date  of  issuance:  August  19. 1997. 

Effective  date:  Units  2  and  3  e£foctive 
as  of  date  of  issuance. 

Amendments  Nos.:  219  and  222. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  7.  1997  (62  FR  24988). 

The  supplemental  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
si^ficant  hazards  consideratfon 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  Evaluation  dated  August  19. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Educaticm 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Southern  Nuclear  Power  Company,  Inc.. 
Georgia  Power  Compcmy,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  ofDalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plairt, 
Units  1  and  2,  Burke  County.  Georgia 

Date  of  application  for  amendments: 
June  13, 1997,  as  supplemented  by  letter 
dated  July  18, 1997. 


Brief  description  of  amendments:  The 
amendments  revise  the  pressurizer 
safefy  relief  valve  setpoint  specified  in 
Technical  Specification  3.4.10. 

Date  of  issuance:  August  26, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  for  Unit  1 
prior  to  or  after  initial  entry  into  Mode 
3  (in  accordance  with  the  provisions  of 
the  note  to  the  Applicabilify  for  LCO 
3.4.10)  following  die  fall  1997  refueling 
outage;  for  Unit  2  prior  to  or  after  initial 
entry  into  Mode  3  (in  accordance  with 
the  provisions  of  the  note  to  the 
Applicabilify  for  LCO  3.4.10)  following 
the  spring  1998  refoeling  outage. 

Amendment  Nos.:  98  and  76. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  16, 1997  (62  FR  38139). 

ilie  supplemental  material  did  not 
change  the  no  significant  hazards 
finding  or  expand  the  scope  of  the 
Federal  R^iker  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  Evaluation  dated  August  26. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  Counfy  Library.  412 
Fourth  Street.  Waynesboro,  Georgia 
30830. 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station.  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
December  7, 1994  (TXX-94326).  as 
supplemented  by  letter  dated  June  21. 
1996  (TXX-96384). 

Brief  description  of  amendments: 
These  changes  revised  Section  3.7.1.5  of 
the  Technical  Specification  to  increase 
the  Allowed  Outage  Time  for  one 
inoperable  Main  Steam  Isolation  Valve 
(MSIV)  while  in  Mode  1,  and  to  clarify 
requirements  related  to  inoperable 
MSrVs  while  in  Modes  2  and  3. 

Date  of  issuance:  August  18,  1997. 

Effective  date:  August  18,  1997,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  54  and  40. 

Facilify  Operating  License  Nos.  NPF- 
87  and  NPF-69:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1, 1995  (60  FR  6312). 

The  additional  information  contained 
in  the  supplemental  letter  dated  June 
21, 1996,  was  clarifying  in  nature  and 
thus,  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staff's 
proposed  no  significant  hazards 
consideration  determination. 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  Evaluation  dated  August  18, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Universify  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington.  TX  76019. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Unit  Nos.  I  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
April  14,  1997  (TSCR  197).  as 
supplemented  on  August  11, 1997. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specifications  (TS)  Sections  15.6.2, 
"Organization."  TS  15.6.5.1,  "Manager's 
Supervisory  Staff,"  TS  15.6.6. 
"Reportable  Event  Action."  TS  15.6.7, 
"Actions  To  Be  Taken  If  A  Safisfy  Limit 
Is  Exceeded,"  and  TS  15.7.8, 
"Administrative  Controls."  by  rhanging 
the  tide  of  the  corporate  officer 
responsible  for  nuclear  operations  from 
the  "Vice  President-Nuclear  Power,"  to 
the  "Chief  Nuclear  Officer." 

Date  of  issuance:  August  25. 1997. 

Effective  date:  August  25, 1997,  with 
full  implementation  within  45  days. 

Amendment  Nos.:  177  and  181. 

Facility  Opemtir\g  License  Nos.  DPR- 
24  and  DPIi-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21, 1997  (62  FR  27802). 
as  corrected  May  29,  1997  (62  FR  29163) 
The  August  11, 1997,  submittal 
provided  a  corrected  TS  page.  This 
information  was  within  die  scope  of  the 
action  noticed  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  considerations  determination. 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  Evaluation  dated  August  25, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library. 
1001  Adams  Street.  Two  Rivers, 
Wisconsin  54241. 

Dated  at  Rockville,  Maryland,  this  Srd  day 
of  September  1997.         « 

For  The  Nuclear  Regulatory  Commisaioa. 
Bruce  E.  Soger, 

Director,  Division  of  Reactor  Pro/ects — l/U 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-23820  Filed  9-9-97;  8:45  am] 
BNJJNQOOOE  78M-»1-r 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  {Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Thursday,  October  9,  1997 
Thursday,  October  23.  1997 
Thursday,  November  6,  1997 
Thursday,  November  20, 1997 
Thursday,  December  11, 1997 
Thursday.  December  18, 1997 

The  meetings  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
-Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  vrith  both  labor  and 
management  representatives  attending. 
During  the  meetings  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Memagement 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chafr  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

"The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 


Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  September  4. 1997. 
Phyllia  G.  Heuennan, 
Chair,  Federal  Prevailing  Rate  Advisory 
Committee. 

|FR  Doc.  97-23889  Filed  9-9-97;  8:45  am) 
aiUJNOCOOE  S32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


pnvestment  Company  Act 
22806;  813-154] 


Na 


Cradit  Suissa  Hrst  Boston,  Inc.;  Notica 
of  Application 

September  3, 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  order 
under  sections  6Cb)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  an  exemption  from  all 
provisions  of  the  Act,  except  section  9, 
section  1 7  (except  for  certain  provisions 
of  paragraphs  (aj,  (d),  (f),  (g),  and  (j)  of 
section  17),  sections  36  through  53,  and 
the  rules  thereunder. 

SUMMARY  OF  APPUCA-nON:  Applicant 
Credit  Suisse  First  Boston.  Inc.  requests 
an  order  to  exempt  certain  investment 
funds  formed  for  the  benefit  of  key      * 
employees  of  applicant  and  its  affiliates 
from  most  of  the  provisions  of  the  Act, 
and  to  permit  the  funds  to  engage  in 
certain  joint  arrangements.  Each  fund 
will  be  an  "employees'  securities 
company"  as  defined  in  section  2(a)(13) 
of  the  Act. 

FILING  DATES:  The  application  was  filed 
on  October  9,  1996,  and  amended  on 
March  17,  )une  13,  and  July  15, 1997. 
Applicant  has  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  included  in 
this  notice. 

HEARMQ  OF  NOTIFICATION  OF  HEAI«NO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  26, 1997,  and  should  be 
accompanied  by  proof  of  service  on 


applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  1 1  Madison  Avenue,  New 
York,  New  York  10010. 
FOR  FURTHER  MFORMATION  CONTACT:  H.R. 
Hallock,  Jr.,  Special  Counsel,  at  (202) 
942-0564,  or  Mercer  E.  Bullard.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
8UPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  by  writing  the 
SEC's  Public  Reference  Branch  at  450 
Fifth  Street,  NW.,  Washington,  DC 
20549,  or  by  telephone  at  (202)  942- 
8090. 

Applicant's  Repreaentatioiis 

1.  Applicant,  a  Delaware  corporation, 
is  a  subsidiary  of  Credit  Suisse  First 
Boston,  a  Swiss  bank.  Credit  Suisse  Firat 
Boston  is  in  turn  a  subsidiary  of  Credit 
Suisse  Group  (formerly  CS  Holding),  a 
publicly-held  Swiss  corporation. 
Applicant  and  its  affiliates  (as  defined 
in  rule  12b-2  under  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act")) 
(the  "CSFB  Companies")  provide  a 
range  of  banking,  investment,  and 
financial  services  to  corporations, 
governments,  and  other  clients 
throughout  the  world.  Credit  Suisse 
First  Boston  Corporation  ("CSFB 
Corporation"),  a  registered  broker-dealer 
under  the  1934  Act  and  a  registered 
investment  adviser  under  the 
Investment  Advisera  Act  of  1940,  is  one 
of  applicant's  principal  subsidiaries. 

2.  Applicant  proposes  to  form  one  or 
more  limited  partnerships,  business 
trusts  or  limited  liability  companies 
("Partnerships").'  The  Partnerships, 
each  of  which  will  operate  as  a  closed- 
end  investment  company,  will  enable 
certain  key  employees  of  the  CSFB 
Companies  to  participate  in  investment 
opportunities  that  come  to  the 
Companies'  attention.  The  investment 
objectives  and  strategies  for  each 
Partnership  will  be  set  forth  in  a  private 
placement  memorandum  given  to 
investors  in  the  Partnership  ("Limited 
Partners"). 

3.  Each  Partnership  will  have  a 
general  partner  or  manager  ("General 


>  Th«  constituent  agreements  of  the  Partnership* 
are  referred  to  in  this  notice  as  "limited  partaatship 
agreements." 
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Partner")  whose  executive  officers  and 
directors  will  be  employees  of  CSFB 
Companies  who  are  eligible  to  invest  in 
the  Partnership.  The  General  Partner 
will  manage  and  make  all  investment 
decisions  for  the  Partnerships,  except 
for  certain  responsibilities  delegated  to 
a  manager  or  administrator. 

4.  Interests  in  the  Partnerahips 
.  ("Units")  will  be  offered  without 

registration  in  reliance  on  section  4(2)  or 
another  exemption  in  the  Securities  Act 
of  1933  (the  "1933  Act")  and  will  be 
sold  without  a  sales  load.  Units  will  be 
sold  only  (a)  to  current  and  former 
officers,  directors,  employees,  and 
pereons  on  retainer  of  a  CSFB  Company 
who  have  been  approved  to  purchase 
Units  by  the  General  Partner  ("Eligible 
Employees");  (b)  to  immediate  family 
members  of  such  Eligible  Employees 
("Qualified  Family  Members"),  and  (c) 
to  trusts  or  other  investment  vehicles 
established  by  such  Eligible  Employees 
for  their  benefit  and/or  the  benefit  of 
their  immediate  families  (collectively 
with  Eligible  Employees  and  Qualified 
Family  Membera,  "Qualified 
Participants"). 

5.  Eligible  Employees  and  Qualified 
Family  Members  miist  be  "accredited 
investors"  meeting  the  income 
requirements  set  forth  in  rule  501(a)(6) 
of  Regulation  D  imder  the  1933  Act  In 
addition,  the  General  Partner  must 
reasonably  believe,  prior  to  offering 
Units  to  an  Eligible  Employee  or 
Qualified  Family  Member,  that  the 
individual  is  capable  of  evaluating  the 
merits  and  risks  of  the  partnership 
investment  and  is  able  to  bear  the 
economic  risk  and  afford  a  complete 
loss  of  the  investment 

6.  The  General  Partner  may  be  paid  an 
annual  management  fee  by  the 
Partnership.  The  General  Partner  or 
another  CSFB  Company  also  may 
receive  a  performance-based  fee 
("carried  interest"),  based  on 
Partnership  gains  and  losses,  as  well  as 
other  compensation,  such  as  fees  in 
connection  with  Partnership 
investments.  CSFB  Corporation  and 
other  CSFB  Companies  may  be 
compensated  for  services  to  companies 
in  which  the  Partnerships  invest  and 
may  otherwise  engage  in  normal 
business  activities  that  conflict  with  the 
interests  of  the  Partnerships.  Applicant 
believes  these  conflicts  will  be  mitigated 
by  the  community  of  interest  among  the 
CiSFB  Companies  and  the  Limited 
Partners. 

7.  Partnership  net  profits  and  lossas 
will  be  allocated  to  the  General  Partner 
and  the  Limited  Partners  in  the  same 
proportion  as  their  respective  paid-in 
capital  to  the  Partnership,  except  that 
Limited  Partner  capital  accoimts  will 


not  be  reduced  below  zero,  the  General 
Partner  may  receive  a  carried  interest, 
and  certain  adjustments  may  be  made 
for  federal  income  tax  purposes.  A 
General  Partner  or  another  CSFB 
Company  may  contribute  capital  to  a 
Partnership  in  an  amoimt  up  to  10  times 
the  amount  contributed  by  Limited 
Partners.  The  General  Partner  or  other 
CSFB  Company  may  receive,  instead  of 
an  allocation  of  profits  and  losses,  a 
cxmiulative  return  on  part  of  such 
contribution  at  a  rate  based  on  the  prime 
lending  rate  or  similar  measure.  A  CSFB 
Company  also  may  lend  money  to  a 
Partnerahip  at  an  annual  rate  no  less 
favorable  than  the  rate  obtainable  on  an 
arm's-length  basis. 

8.  Partnerships  generally  will  co- 
invest  with  CSFB  Companies  in 
investment  funds  sponsored  or  advised 
by  the  CSFB  Companies  or  third  parties, 
or  directly  in  securities  of  operating 
companies.  A  Partnerahip  virill  co-invest 
side-by-side  and  pro  rata  with,  and  on 
at  least  as  favorable  terms  as,  a  CSFB 
Company.  A  co-investment  by  a 
Partnerahip  generally  will  not  exceed 
50%  of  the  combined  investments  of  the 
Partnerahip  and  CSFB  Company.  In  the 
event  a  Partnerahip  participates  in  an 
investment  in  which  no  CSFB  Company 
participates  but  in  connection  with 
which  a  CSFB  Company  may  receive 
some  economic  benefit,  the  Partnerahip 
will  invest  the  lesser  of  (a)  20%  of  the 
total  investment  made  by  all  investora, 
(b)  20%  of  the  Partnerahip's  committed 
capital,  and  (c)  the  largest  investment 
made  by  any  other  investor  not  affiliated 
with  CS  Firat  Boston. 

9.  Limited  Partnera  will  not  be 
allowed  to  transfer  their  Units  without 
the  consent  of  the  General  Partner,  and 
then  only  to  Qualified  Participants.  If  a 
limited  Partner  terminates  employment 
with  a  CSFB  Company,  the  Units  may 
be  redeemed  by  the  Partnerahip  or 
purchased  by  die  CSFB  Company.  The 
terms  of  such  redemptions  or  purchases, 
including  the  possibility  of  forfeiture  for 
failiue  to  make  required  capital 
contributions,  will  be  fully  disclosed 
when  Partnerahip  Units  are  offered.  The 
purchase  or  redemption  price  will  not 
be  less  than  the  lower  of  (a)  the  amount 
invested  plus  interest  or  (b)  the  fair 
value  (as  determined  by  the  General 
Partner)  of  the  Units  at  the  end  of  the 
Partnerahip's  fiscal  year  in  which  such 
termination  occura,  less  any  amounts 
forfeited  for  failure  to  make  required 
capital  contributions.  The  General 
Partner  will  limit  any  forfeiture  to  not 
more  than  25%  of  a  defaulting  Limited 
Partner's  capital  accoimt  balance. 

10.  Partnerahips  will  have  a 
scheduled  term  that  may  be  extended 
for  additional  periods  by  the  General 


Partner  or  by  vote  of  the  Limited 
PartnOTS.  A  Partnerahip  will  be 
dissolved  upon  (a)  the  Partnership's 
insolvency  or  sale  of  substantially  all  of 
its  assets;  (b)  a  determination  by  the 
General  Partner  that  continued 
operation  of  the  Partnerahip  might  be 
inconsistent  with  its  fundamental 
investment  purpose  or  involve  a 
violation  of  law;  (c)  the  vote  of  Limited 
Partnera  holding  a  majority  of  Units;  or 
(d)  the  Limited  Partnera'  failure  to 
replace  a  General  Partner.  In  the  event 
of  dissolution,  the  Partnerahip's  net 
assets  will  be  distributed  to  partnera  pro 
rata  based  on  their  respective  capital 
accounts  as  provided  in  the  limited 
partnerahip  agreement. 

11.  The  General  Partner  will  send  the 
Limited  Partnera  of  each  Partnerahip 
annual  reports  regarding  its  operations, 
investment  activities,  and  current 
valuation  of  assets.  Except  for 
Partnerahips  formed  to  make  a  single 
investment,  such  reports  will  contain 
audited  financial  statements  with 
disclosure  of  outstanding  borrowings. 
The  General  Partner  also  will  send 
annual  reports  to  Limited  Partnera 
setting  forth  tax  information  necessary 
for  the  preparation  of  tax  returns. 

AppUcaafs  Le^  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  SEC  shall  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  such  exemption  is  consistent  with 
the  protection  of  investora.  Section  6(b) 
provides  that  the  Commission  shall 
consider,  in  determining  which 
provisions  of  the  Act  from  which  tha 
company  shoidd  be  exempt,  the 
company's  form  of  organization  and 
capital  structure,  the  persons  owning 
and  controlling  its  securities,  the  price  - 
of  the  company's  securities  and  the 
amount  of  any  sales  load,  how  the 
company's  fiinds  are  invested,  and  the 
relationship  between  the  company  and 
the  issuera  of  the  securities  in  which  it 
invests.  Section  2(a)(13)  defines  an 
employees'  security  company,  in 
relevant  part,  as  any  investment 
company  all  of  whose  securities  are 
beneficially  owned  (a)  by  current  or 
former  employees,  or  persons  on 
retainer,  of  one  or  more  affiliated 
employera,  (b)  by  inmiediate  family 
membera  of  such  persons,  or  (c)  by  such 
emplojrer  or  employera  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  /  of  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  from 
selling  or  redeeming  their  securities. 
Section  6(e)  provides  that,  in  connection 
with  any  order  exempting  an  investment 
company  from  any  provision  of  section 
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7,  certain  provisions  of  the  Act,  as 
specified  by  the  SEC,  shall  be  applicable 
to  the  company  and  other  persons 
dealing  with  the  company  as  though 
such  company  were  registered  under  the 
Act.  Applicant  requests  an  order  under 
sections  6(b))  and  6(e)  exempting  the 
Partnerships  from  all  provisions  of  the 
Act  except  section  9,  section  17  (except 
for  certain  provisions  of  sections  17(a), 
(d),  (f),  (g),  and  (j)),  sections  36  through 
53.  and  the  rules  and  regulations 
thereunder. 

3.  Applicant  believes  that,  under  the 
foctors  set  forth  in  section  6(b)),  it  is 
appropriate  to  grant  the  requested 
exemption.  Applicant  notes  that  all 
directors  and  senior  officers  of  the 
General  Partner  will  be  eligible 
employees,  all  Limited  Partners  will  be 
Qualified  Participants,  and  the  General 
Partner  itself  will  invest  in  the 
Partnerships.  Applicant  also  notes  that 
Units  will  be  sold  without  a  sales  load 
and  that  no  compensation  will  be  paid 
to  the  General  Partner  other  than  as 
provided  in  the  limited  partnership 
agreement. 

4.  Applicant  submits  that  the 
protections  of  the  Act  generally  are 
imnecessary  in  view  of  the  community 
of  interest  among  the  CSFB  Companies 
and  the  Limited  Partners.  Applicant  also 
notes  that  the  CSFB  Companies 
generally  will  invest  side  by  side  with 
the  Partnerships,  and  the  Partnerships 
will  be  managed  by  persons  who  will 
also  be  Limited  Partners  and  not  third 
parties  seeking  to  benefit  bom  providing 
services  to  or  engaging  in  transactions 
with  the  Partnership.  Applicant  states 
that  the  Partnerships  are  designed  to 
provide  capital  building  opportunities 
to  key  employees  that  are  competitive 
with  those  at  other  financial  services 
firms  and  to  facilitate  the  recruitment  of 
high  caliber  professionals.  Applicant 
notes  that  the  Partnerships  will  benefit 
the  Limited  Partners  by  providing  the 
opportunity  to  participate  in 
investments  that  would  not  otherwise 
be  available  to  them. 

5.  Applicant  contends  that  requiring 
the  Partnerships  to  comply  with  various 
provisions  of  the  Act  would  be 
uimecessarily  burdensome.  Applicant 
asserts  that  the  Partnerships'  op>eration 
is  not  likely  to  present  the  abuses  the 
Act  is  intended  to  address,  and  that  the 
limited  partnership  agreements  will 
provide  substantial  protection  to  the 
Limited  Partners,  including  specific 
requirements  regarding  appraisals  and 
access  to  Partnership  reports  and  limits 
on  the  authority  of  the  General  Partner. 
Applicant  also  believes  that  Eligible 
Employees  and  Qualified  Family 
Members,  as  financially  sophisticated 


persons,  generally  do  not  require  the 
protections  of  the  Act. 

6.  Section  17(a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  seciuity  or  other 
property  to  or  from  such  company. 
Applicant  requests  an  exemption  frtim 
section  17(a)  to  permit  a  Partnership 
generally  to  purchase  securities  owned 
or  issued  by,  and  to  sell  secxunties  and 
lend  money  to:  (a)  Any  CSFB  Company 
or  other  affiliated  person  of  applicant  (a 
"Section  17(a)  Affiliate  ");  (b)  entities 
sponsored,  managed,  or  advised  by  a 
Section  17(a)  Affiliate;  (c)  entities  whose 
securities  are  underwritten  by  a  Section 
1 7(a)  Affiliate  or  an  affiliated  person  of 
such  Affiliate;  and  (d)  entities  with 
certain  other  business  relationships 
with  Section  17(a)  Affiliates. 

7.  Applicant  submits  that  the 
requested  exemptions  from  section  17(a) 
are  consistent  with  the  purposes  of  the 
Partnerships  and  the  protection  of 
investors.  Applicant  believes  that  an 
exemption  from  section  17(a)  is 
necessary  to  enable  the  Partnerships  to 
participate  in  attractive  investments  that 
may  be  offered  by  CSFB  Companies. 
Applicant  asserts  that  the  private 
placement  memorandum  will  describe 
the  possible  extent  of  a  Partnership's 
dealings  with  Section  17(a)  Affiliates, 
and  the  Limited  Partners  will  be  able  to 
evaluate  the  risks  associated  with  those 
dealings.  Applicant  also  asserts  that  the 
community  of  interest  among  the 
Limited  Partners  and  CSFB  companies 
will  reduce  the  risk  of  abuse  in  such 
transactions. 

8.  Section  17(d)  and  rule  17d-l 
prohibit  any  affiliated  person  or 
principal  underwriter  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person  or  principal 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  authorized  by 
the  SEC.  Applicant  requests  exemptive 
relief  to  permit  a  Partnership  to  invest 
in  an  entity  in  which  another 
Partnership,  CSFB  Company,  or  certain 
affiliated  p>ersons  also  invest.  Applicant 
submits  that  the  requested  relief  for  co- 
investments  is  consistent  writh  section 
17(d)'s  objective  of  preventing  an 
investment  com{>any  affiliate  from 
causing  the  company  to  participate  in  a 
joint  endeavor  on  a  disadvantageous 
basis.  Applicant  also  submits  that  the 
community  of  interest  among  the 
Limited  Partners  and  the  CSFB 
companies  makes  it  unlikely  that  a  co- 
investor  would  enter  into  a  transaction 
with  a  Partnership  with  an  intent  to 
disadvantage  the  Partnership.  In 


addition,  applicant  claims  that  strict 
compliance  with  section  17(d)  and  rule 
17d-l  would  prevent  the  Partnerships 
frt>m  participating  in  attractive 
investments  solely  because  an  affiliate 
of  the  Partnership  also  may  participate 
in  the  investment.  Finally  applicant 
contends  that  the  possibility  that  a 
Partnership  may  bia  disadvantaged  by 
the  participation  of  an  affiliate  in  a 
transaction  will  be  minimized  by 
compliance  with  the  lockstep 
pro<^ures  described  above. 

9.  Section  17(f)  designates  the  entities 
that  may  act  as  investment  company 
custodians,  and  rule  17f-l  imposes 
certain  requirements  when  the 
custodian  is  a  member  of  a  national 
securities  exchange.  To  the  extent  that 

a  Partnership's  assets  may  be  held  in 
custody  by  an  exchange  member, 
applicant  requests  an  exemption  from 
the  requirements  of  paragraphs  (a)  and 
(c)  of  rule  17f-l  that  the  custodial 
agreement  be  in  writing  and  transmitted 
to  the  SEC.  Applicant  also  requests  an 
exemption  from  the  requirement  of 
paragraph  (b)(4)  of  rule  17f-l  that 
independent  accoiuitants  f)eriodicalIy 
verify  the  assets  held  by  the  custodian. 
Applicant  submits  that,  because  of  the 
community  of  interest  of  the 
Partnerships  and  the  CSFB  Companies 
and  applicant's  conmiitment  to  arrange 
for  an  annual  audit,  compliance  with 
these  requirements  of  the  rule  would  be 
unnecessarily  burdensome  and 
expensive. 

10.  Section  17(g)  and  rule  17^1 
generally  require  the  bonding  of  officera 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  securities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are  not  "interested  persons"  (as  defined 
in  section  2(a)(19))  take  certain  actions 
and  give  certain  approvals  relating  to 
fidelity  bonding.  Applicant  requests 
relief  from  this  requirement  because  all 
the  directors  of  the  entity  controlling  the 
General  Partner  will  be  interested 
persons,  and  the  Partnerships  therefore 
could  not  comply  with  this  bonding 
requirement.  Applicant  believes  that  the 
community  of  interest  among  the 
directors  and  officers  of  the  General 
Partner,  some  of  whom  will  likely  be 
Limited  Partners,  and  other  Limited 
Partners  makes  it  unnecessary  to 
comply  with  the  requirements. 

11.  Section  17(j)  and  paragraph  (a)  of 
rule  17J-1  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17J-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
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code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicant  requests  an 
exemption  from  the  provisions  of  rule 
17^1,  except  for  the  antifr«ud 
provisions  of  paragraph  (a),  because 
they  were  imnecessarily  burdensome  as 
applied  to  the  Partnerahips. 

Applicant's  Conditions 

Applicant  agrees  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
involving  a  Partnerahip  otherwise 
prohibited  by  section  1 7(a)  or  section 
17(d)  of  the  Act  and  rule  17d-l 
thereunder  (the  "Section  17 
Transactions")  will  be  effected  only  if 
the  General  Partner  determines  that:  (a) 
The  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  Cair  and  reasonable  to  the  Limited 
Partners  and  do  not  involve 
overreaching  of  the  Partnerahip  or  its 
Limited  Partnera  on  the  part  of  any 
person  concerned;  and  (b)  the 
transaction  is  consistent  with  the 
interests  of  the  Limited  Partners,  the 
Partnership's  organizational  documents, 
and  the  Partnerahip 's  reports  to  its 
Limited  Partnera.  In  addition,  the 
General  Partner  will  record  and  preserve 
a  description  of  such  affiliated 
transactions,  its  findings,  the 
information  or  materials  upon  which  its 
findings  are  based,  and  the  basis  for  the 
findings.  All  such  records  will  be 
maintained  for  the  life  of  the 
Partnerahip  and  at  least  two  yean 
thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  stafif.^ 

2.  In  connection  with  Section  17 
Transactions,  the  General  Partner  will 
adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consununation  of  any  such 
transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  peraon  or  promoter  of  or 
principal  underwriter  for  the 
Partnerahip,  or  any  affiliated  person  of 
such  person,  promoter,  or  principal 
underwriter. 

3.  The  General  Partner  will  not  invest 
the  funds  of  any  Partnerahip  in  any 
investment  in  which  an  Affiliated  Co- 
Investor  (as  defined  below)  has  or 
proposes  to  acquire  the  same  class  of 
securities  of  the  same  issuer,  where  the 
investment  involves  a  joint  enteiprise  or 
other  joint  arrangement  within  the 


'Each  partnership  will  preserve  the  account*, 
books  and  othei  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  firat 
two  yean. 


meaning  of  rule  17d-l  in  which  the 
Partnerahip  and  an  Affiliated  Co- 
Investor  are  participants,  imless  any 
such  Affiliated  Co-Investor,  prior  to 
disposing  of  all  or  part  of  its  investment, 

(a)  gives  the  Generstl  Partner  sufficient, 
but  not  less  than  one  day's,  notice  of  its 
intent  to  dispose  of  its  investment,  and 

(b)  refrains  from  disposing  of  its 
investment  unless  the  Partnerahip  has 
the  opportunity  to  dispose  of  the 
Partnerahip's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  pro  rata  with  the  Affiliated  Co- 
Investor.  The  term  "Affiliated  Co- 
Investor"  means  any  peraon  who  is:  (a) 
An  affiliated  person  of  the  Partnerahip 
(other  than  an  investment  company  or 
other  fund  which  is  ofiiered,  sponsored, 
advised  or  managed  by  a  CSFB 
Company  and  which  includes  investora 
who  are  not  CSFB  Companies);  (b)  a 
CSFB  Company;  (c)  an  officer  or  director 
of  a  CSFB  Company,  or  (d)  a  company 
in  which  the  General  Partner  of  such 
Partnership  acts  as  general  partner  or 
has  a  similar  capacity  to  control  the  sale 
or  other  disposition  of  the  company's 
securities.  The  restrictions  contained  in 
this  condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  an 
Affiliated  Co-Investor:  (a)  To  its  direct 
or  indirect  majority-owned  subsidiary, 
to  any  company  (a  'Tarent")  of  which 
the  Affiliated  Co-Investor  is  a  direct  or 
indirect  majority-owned  subsidiary,  or 
to  a  direct  or  indirect  majority-ovmed 
subsidiary  of  its  Parent;  (b)  to  immediate 
fiamily  membera  of  the  Affiliated  Co- 
Investor  or  a  trust  established  for  any 
Affiliated  Co-Investor  or  any  such 
family  member;  or  (c)  when  the 
investment  is  comprised  of  securities 
that  are  (i)  listed  on  a  national  seciurities 
exchange  registered  imder  section  6  of 
the  1934  Act;  (ii)  national  market  system 
seciuities  piusuant  to  section  llA(a)(2) 
of  the  1934  Act  and  rule  llAa2-l 
thereunder;  or  (iii)  govenunent 
securities  as  defined  in  section  2(a)(16) 
of  the  Act. 

4.  Each  Partnerahip  and  its  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnerahip  and  at 
least  two  yeara  thereafter,  such 
accotmts,  books,  and  other  docimients 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
Limited  Partnera,  and  each  annual 
report  of  such  Partnerahip  required  by 
the  terms  of  the  applicable  partnerahip 
agreement,  to  be  sent  to  the  Limited 
Partnera,  and  agree  that  all  such  records 


will  be  subject  to  examination  by  die 
SEC  and  its  staff.^ 

5.  The  General  Partner  will  send 
Partnerahip  financial  statements  to  each 
Limited  Partner  who  had  an  interest  in 
a  Partnership  at  any  time  dining  the 
fiscal  year  then  ended.  Except  for 
Partnerahips  formed  to  make  a  single 
investment,  the  statements  will  be 
audited  by  the  Partnership's 
independent  accountants.  At  the  end  of 
each  fiscal  year,  the  General  Partnera 
will  make  a  valuation  or  have  a 
valuation  made  of  all  of  the  assets  of  the 
Partnerahip  as  of  such  fiscal  year  end. 
In  addition,  within  90  days  after  the  end 
of  each  fiscal  year  of  each  of  the 
Partnerahips  or  as  soon  as  practicable 
thereafter,  the  General  Partner  shall 
send  a  report  to  each  person  who  was 

a  Limited  Partner  at  any  time  during  the 
fiscal  year  then  ended  setting  forth  such 
tax  information  as  shall  be  necessary  fat 
the  preparation  by  the  Limited  Partner 
of  his  or  her  federal  and  state  income 
tax  returns,  and  a  report  of  the 
investment  activities  of  the  Partnerahip 
during  each  year. 

6.  Whenever  a  Partnerahip  makes  a 
purchase  from  or  sale  to  an  entity 
affiliated  with  a  Partnerahip  by  reason 
of  a  5%  or  more  investment  in  such 
entity  by  a  CSFB  Company  director, 
officer,  or  employee,  or  person  on 
retainer,  such  individual  will  not 
participate  in  the  General  Partner's 
determination  of  whetiier  or  not  to  efifect 
such  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^garBt  H.  McFaiiaad. 
Deputy  Secretary. 

(FR  Doc.  97-23953  FUed  9-9-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22807: 812-1071^ 

Style  Select  Series,  Inc.  etal.;  Nottoe 
of  Application 

September  3, 1997. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

exemption  under  section  17(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  17(a)  of  the  Act 

SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  to  permit  a  series  of  the 


>Each  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 
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Style  Select  Series,  Inc.  to  acquire  all  of 
the  assets  and  assume  all  of  the 
liabilities  of  a  series  of  SunAmerica 
Equity  Funds. 

APPLICANTS:  Style  Select  Series,  Inc.  (the 
"Company"),  on  behalf  of  International 
Equity  Portfolio  (the  "Acquiring  Fund"), 
and  SunAmerica  Equity  Funds  (the 
"Trust"),  on  behalf  of  SunAmerica 
Global  Balanced  Fund  (the  "Acquired 
Fund"). 

FILJNQ  DATES:  The  application  was  filed 
on  |uly  3,  1997,  and  amended  on  August 
28,  1997. 

HEARMQ  OR  NOTmCATKM  OF  HEAJ1MQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  24, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NfW.,  Washington,  DC  20549. 
Applicants,  The  SunAmerica  Center, 
733  Third  Avenue,  New  York,  New 
York  10017-3204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  NW.,  Washington,  DC  20549  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1.  The  Company,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Acquiring  Fund  is  one  of 
four  series  of  the  Company.  The  Trust, 
a  Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  The 
Acquired  is  one  of  six  series  of  the 
Trust.  The  Acquiring  Fund  and  the 
Acquired  Fund  may  be  referred  to 
individually  as  a  "Fund"  and 
collectively  as  the  "Funds." 
SunAmerica  Asset  Management  Corp. 


("SAAMCo"),  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  and  indirect 
wholly-owned  subsidiary  of 
SunAmerica  Inc. ,  serves  as  investment 
adviser  to  both  Funds. 

2.  Each  Fund  offers  Class  A  and  Class 
B  shares.*  Class  A  and  Class  B  shares  of 
the  Acquiring  Fund  are  subject  to  sales 
charges  and  distribution  fees  on 
identical  terms  as  Class  A  and  Class  B 
shares,  respectively,  of  the  Acquired 
Fund.  Class  A  shares  of  each  Fund  are 
sold  at  the  respective  net  asset  value 
plus  a  sales  charge  imposed  at  the  time 
of  purchase,  and  Class  B  shares  of  each 
Fimd  are  sold  at  the  respective  net  asset 
value  subject  to  a  contingent  deferred 
sales  charge  ("CDSC")  if  redeemed 
within  six  years  of  the  date  of  purchase. 

3.  On  the  Effective  Date  (as  defined 
below)  of  the  proposed  reorganization 
(the  "Reorganization"),  all  of  the  assets 
and  liabilities  of  the  Acquired  Fund  will 
be  transferred  to  the  Acquiring  Fund  in 
exchange  for  Class  A  and  Class  B  shares 
of  the  Acquiring  Fund  (the  "Issued 
Shares")  on  the  basis  of  relative  net 
asset  value.  The  Funds  are  seeking  to 
consummate  the  Reorganization  on  or 
about  September  12, 1997,  and  in  any 
event  no  later  than  September  30,  1997, 
the  fiscal  year  end  of  the  Acquired  Fund 
(the  "Effective  Date"). 

4.  No  sales  charge  will  be  imposed  on 
the  Issued  Shares.  Class  B  shares  of  each 
Fund  automatically  convert  to  Class  A 
shares  approximately  seven  years  after 
purchase.  A  shareholder's  holding 
period  for  Class  B  shares  of  the 
Acquiring  Fund  received  in  the 
Reorganization  will  include  the 
shareholder's  holding  period  for  the 
Class  B  shares  of  the  Acquired  Fund 
exchanged  therefor  in  the 
Reorganization,  for  purposes  of 
determining  any  applicable  CDSC  upon 
redemption  of  such  shares  as  well  as 
when  such  shares  convert  to  Class  A 
shares. 

5.  SunAmerica  Capital  Services,  Inc. 
( 'SACS"  or  the  "Distributor"),  an 
affiliated  person  of  SAAMCo,  serves  as 
distributor  of  both  Funds.  Each  Fund 
has  adopted  distribution  plans  with 
respect  to  Class  A  and  Class  B  shares 
(hereinafter  referred  to  as  the  "Class  A 
Plans  '  and  the  "Class  B  Plans,"  and 
collectively,  the  "Distribution  Plans"). 
Under  the  Class  A  Plans,  the  Distributor 
may  receive  payments  from  a  Fund  at  an 
annul  rate  of  up  to  0.10%  of  average 
daily  net  assets  of  such  Fund's  Class  A 
shares.  Under  the  Class  B  Plans,  the 
Distributor  may  receive  payments  from 


'  The  Acquiring  Fund  also  offsrs  Qa*s  C  shares, 
but  (hey  will  not  be  issued  in  conoectioo  «vith  the 
Reorganization  (as  defined  below). 


a  Fund  at  the  annual  rate  of  up  to  0.75% 
of  the  average  daily  net  assets  of  such 
Fund's  Class  B  shares.  It  is  possible  that 
in  any  given  yeai,  the  amount  paid  to 
the  Distributor  under  the  Class  A  plans 
or  Class  B  Plans  May  exceed  the 
Distributor's  distribution  costs  as 
described  above.  The  Distribution  Plans 
provide  that  each  class  of  shares  of  each 
Fund  may  also  pay  the  Distributor  an 
account  maintenance  and  service  fee  of 
up  to  0.25%  of  the  aggregate  average 
daily  net  assets  of  such  class  of  shares. 

6.  The  Acquiring  Fund  seeks  long- 
term  growth  of  capital  by  investing  in 
equity  securities  of  issuers  in  countries 
other  than  the  United  States.  The 
Acquiring  Fund  will  invest,  under 
normal  ciitamistances,  at  least  65%  of 
its  total  assets  in  equity  securities  of 
issuers  in  at  least  three  countries  other 
than  the  United  States.  The  Acquired 
Fund  seeks  capital  appreciation  while 
conserving  principal  by  maintaining  at 
all  times  a  balanced  portfolio  of 
domestic  and  foreign  stocks  and  bonds. 
Under  normal  circumstances,  the 
Acquired  Fund  will  invest  at  least:  (a) 
25%  of  its  assets  in  global  fixed-income 
senior  securities;  (b)  10%  of  its  assets  in 
domestic  equity  securities;  and  (c)  45% 
of  its  assets  in  foreign  equity  securities. 
In  addition,  it  is  anticipated  that,  under 
normal  circumstances,  the  Acquired 
Fund  will  invest  its  assets  in  at  least  10 
countries  at  any  time,  although  it  is  only 
required,  under  such  circumstances,  to 
maintain  investments  in  at  least  three 
countries  (one  of  which  may  be  the 
United  States). 

7.  Immediately  after  the  Effective 
Date,  (a)  the  Issued  Shares  received  by 
the  Acquired  Fund  pursuant  to  the 
Agreement  and  Plan  of  Reorganization 
(the  "Agreement")  will  be  distributed  to 
the  shareholders  of  the  Acquired  Fund 
in  exchange  for  their  Class  A  and  Class 
B  shares  ("Exchange  Shares")  in  the 
Acquired  Fund,  such  that  each 
shareholder  of  the  Acquired  Fund  will 
receive  a  number  of  full  and  fractional 
Issued  Shares  of  the  same  class  as,  and 
having,  at  the  Effective  Date,  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the 
Exchanged  Shares  held  by  such 
shareholder  on  Effective  Date  at  the  time 
at  which  the  Acquiring  Fund  ordinarily 
determines  its  net  asset  value 
(computed  as  of  close  of  regular  trading 
on  the  New  York  Stock  Exchange),  and 
(b)  the  Exchanged  Shares  will  thereupon 
be  canceled  on  the  books  of  the  Trust 
The  net  asset  value  of  the  Issued  Shares 
and  of  the  Exchanged  Shares  will  be 
calculated  in  accordance  with  the 
description  of  the  net  asset  value  in  the 
then-current  prospectus  of  the 
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Acquiring  Fund  and  Acquired  Fund, 
respectively. 

8.  The  distribution  of  the  Issued 
Shares  to  the  shareholders  of  the 
Acquired  Fund  will  be  accomplished  by 
the  establishment  of  an  open  account  on 
the  share  records  of  the  Acquiring  Fund 
in  the  name  of  each  shareholder  of  the 
Acquired  Fund  and  representing  the 
respective  pro  rata  number  of  Issued 
Shares  of  the  same  class  as,  and  equal 
in  value  to  the  value  of,  the  Exchanged 
Shares  held  by  such  shareholder  at  the 
Effective  Date.  Exchanged  Shares  held 
in  an  open  account  with  the  transfisr 
agent  of  the  Acquired  Fund  will 
automatically  become  the  number  of 
Issued  Shares  provided  for  above  and  be 
held  in  an  open  account  with  the 
transfer  agent  of  the  Acquiring  Fund. 

9.  The  Agreement  provides  that  the 
Acquired  Fund  will  make  one  or  more 
distributions  to  shareholders  prior  to  the 
Effective  Date  which,  together  with  all 
previous  distributions,  will  have  the 
effect  of  distributing  to  its  Class  A  and 

B  shareholders  all  of  its  net  investment 
income  and  capital  gains  for  the  period 
bom  the  close  of  its  last  fiscal  year  to 
the  close  of  business  on  the  Effective 
Date  and  any  undistributed  amounts 
thereof  frx)m  the  last  fiscal  year. 

10.  On  May  22, 1997,  the  board  of 
directors  of  the  Company  and  the  Ixtard 
of  trustees  of  the  Trust  (collectively,  the 
"Boards"),  including  their  disinterested 
directors  and  trustees,  respectively, 
unanimously  approved  the  Agreement 
In  deciding  to  approve  the  Agreement, 
the  Boards  concluded  that  the 
Reorganization  would  operate  in  the 
best  interests  of  the  relevant  Fund  and 
its  shareholders  and  that  the  interests  of 
the  shareholders  of  each  Fund  would 
not  be  diluted  as  a  result  of  the 
Reorganization. 

11.  In  deciding  to  approve  the 
Agreement  and  recommend  it  to  the 
shareholders  of  the  Acquired  Fund,  the 
Board  of  the  Trust  reviewed  information 
related  to  the  following  factors:  (1) 
Performance  of  the  Funds;  (2)  Funds' 
fees  and  expenses;  (3)  Funds'  growth 
rate  and  economies  of  scale;  (4)  the 
similarities  of  the  Funds;  (5)  the  tax-free 
native  of  the  transaction;  and  (6)  lack  of 
dilution  of  the  interests  of  the  Acquired 
Fund  shareholders. 

12.  All  costs  of  the  Reorganization, 
including  the  costs  of  printing  and 
mailing  the  prospectus/proxy  statement 
and  the  costs  of  the  special  meeting  of 
shareholders  of  the  Acquired  Fund 
scheduled  for  September  5,  1997  (the 
"Meeting"),  will  be  borne  by  SAAMCo 
and  not  by  either  Fund. 

13.  A  definitive  prospectus/proxy 
statement  relating  to  the  Meeting  was 
filed  with  the  SEC  on  July  8, 1997. 


Applicants  sent  the  prospectus/proxy 
statement  to  shareholders  of  the 
Acquired  Fund  on  July  8, 1997,  for  their 
approval  at  the  Meeting. 

14.  The  Agreement  sets  forth  certain 
conditions  to  the  consummation  of  the 
Reorganization,  including  the  approval 
of  the  Reorganization  by  shareholders  of 
the  Acquired  Fund,  receipt  of  an 
opinion  of  counsel  as  to  tax  matters,  and 
receipt  of  the  SEC  order  requested  in  the 
application. 

15.  The  Agreement  and  the 
Reorganization  may  be  terminated  by 
either  Board  notwithstanding  approval 
by  the  shareholders  of  the  Acquired 
Fund  at  any  time  prior  to  the  Effective 
Date  if  circumstances  should  develop 
that,  in  the  opinion  of  either  Board, 
make  proceeding  with  the  Agreement 
inadvisable.  Applicants  agree  not  to 
make  any  material  changes  to  the 
Agreement  without  prior  SEC  approval. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  generally  prohibits  an 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  from  selling  any 
security  to  or  piuchasing  any  seciuity 
from  the  company.  Section  2(aK3)(C) 
defines  the  term  "affiliated  person"  of 
another  person  to  include  any  person    ' 
controlling,  controlled  by,  or  under 
common  control  with  such  person. 

2.  Rule  17a-8  exempts  from  the 
prohibitions  of  section  17(a)  mergers, 
consolidations,  or  purchases  or  sales  of 
substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
conunon  directors/ trustees,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

3.  Applicants  believe  that  they  may 
not  rely  on  rule  17a-8  in  connection 
with  the  Reorganization  because  the 
Acquiring  Fimd  and  the  Acquired  Fund 
may  be  affiliated  for  reasons  other  than 
those  set  forth  in  the  rule.  Specifically, 
SimAmerica  Inc.  indirectly  owns  100% 
of  the  outstanding  voting  securities  of 
each  of  SAAMCo  and  SACS,  the  adviser 
to  and  distributor  of,  respectively,  both 
Funds.  As  of  Jime  30, 1997,  the  record 
date  for  the  Meeting,  SunAmerica  Inc. 
also  owns  with  the  power  to  vote 
approximately  32%  of  the  outstanding 
shares  of  the  Acquiring  Fund.^  Because 
of  this  ownership,  applicants  believe 
that  the  Acquiring  Fund  may  be  deemed 
an  affiliated  person  of  an  affiliated 
person  of  the  Acquired  Fund,  and  vice 


'  SunAmerica  Inc.  does  not  own  any  of  the 
outstanding  share*  of  the  Acquired  Fund  as  of  June 
30,1997. 


versa,  for  reasons  not  based  solely  on 
their  common  adviser. 

4.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  iaii  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  the  proposed  transaction  is 
consistent  with  the  policies  of  each 
registered  investment  company 
concerned  and  the  general  piuposes  of 
the  Act. 

5.  Applicants  submit  that  the  terms  of 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b),  in  that  the 
terms  are  friir  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  note  that 
each  Board,  including  the  non- 
interested  trustees  and  directors,  as 
applicable,  reviewed  the  terms  of  the 
Reorganization  as  set  forth  in  the 
Agreement,  including  the  consideration 
to  be  paid  or  received,  and  found  that 
participation  in  the  Reorganization  as 
contemplated  by  the  Agreement  is  in  the 
best  interests  of  the  Company,  the  Trust, 
and  each  Fund,  and  that  the  interests  of 
existing  shareholders  of  each  Fund  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  Applicants  also  note 
that  the  exchange  of  the  Acquired 
Fund's  assets  and  liabilities  for  the 
shares  of  the  Acquiring  Fund  will  be 
based  on  the  Funds'  relative  net  asset 
values. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mai^garet  H.  McFarUnd, 
Deputy  Secretary. 

[FR  I}oc.  97-23952  Filed  9-9-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39008;  RIe  N9.  SR-Amex- 
97-32] 

Self-Regulatory  Organizations;  Notice 
of  niing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  Board  Telephone 
Conferencing  and  Exchange  Official 
Qualification  Requirements 

September  3, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Excdiange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
August  20, 1997,  the  American  Stock 
Ex(±ange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


•  15  U.S.C  788(b)(1). 
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the  proposed  nile  change  as  described 
in  Items  I,  D,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Article  n.  Section  2  of  the  Exchange 
Constitution  to  (i)  permit  Governors  to 
attend  Board  meetings  by  means  of  a 
conference  telephone,  and  (ii)  clarify 
that  individuals  who  are  employed  by 
or  associated  with  a  member 
organization  in  a  senior  capacity  may  be 
ap[)ointed  as  Exchange  Officials.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below. 

n.  Seif-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  order  to  facilitate  the  fullest 
possible  participation  in  board 
meetings,  it  is  proposed  that  Article  U, 
Section  2  of  the  Exchange  Constitution 
be  amended  tp  provide  that 
participation  in  a  meeting  of  the  Board 
of  Governors  by  means  of  a  confiorence 
telephone  or  similar  communications 
equipment,  which  allows  all  persons 
participating  in  the  meeting  to  hear  each 
other  at  the  same  time,  shall  constitute 
presence  in  person  at  a  meeting.  New 
York  law  permits  this  procedure,  but 
only  if  the  appropriate  authorization  is 
contained  in  the  corporate  by-laws  (in 
the  case  of  the  Exchange,  its 
Constitution).  It  has  become  common  in 
corporate  America  to  provide  for  this 
convenience,  and  the  New  York  Stock 
Exchange  and  most  other  self-regulatory 
organizations  permit  it  as  well.' 


In  addition,  it  is  proposed  that  Article 
II,  Section  2  of  the  Exchange 
Constitution  be  amended  to  clarify  the 
description  of  the  pool  of  individuals 
who  are  qualified  to  serve  as  Exchange 
Officials.  Particularly  as  upstairs  firms 
have  grown  and  developed  more 
complex  organizations,  the  senior 
employees  who  are  so  well  qualified  to 
serve  as  Exchange  Officials  may  not 
easily  be  described  as  "principal 
executive  officers"  or  "control  persons." 
Accordingly,  we  would  expand  the 
Constitutional  qualification  to  include 
individuals  who  are  employed  by  or 
associated  with  a  member  organization 
in  a  senior  capacity. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)*  in  particular  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  ttade  and  protect 
the  public  interest. 

B.  Self-Regulatory  OrganizaUon's 
Statentent  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
S^tement  on  Comments  on  the 
noposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significanUy  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  August  20,  1997,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
operative  piusiiant  to  Section 
19(b)(3)(A)  of  die  Act  and  Rule  19b- 
4(e)(6)  thereunder.' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 


<Se«  Article  IV,  Section  S  of  the  New  York  Stock 
Exchange  Constitution. 


M5  U.S.C  7»f(b). 

•lSU.S.C78l[bN5). 

•  17  CFK  240.19b-*(e)(6). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
nimiber  SR-Amex-97-32  and  should  be 
submitted  by  October  1, 1997. 

For  the  Commisaion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-23956  Filed  9-9-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

[Hilmi  No.  34-39010;  FUs  Na  8R-CBOE- 
97-991 

Solf-Ragulatory  Organizations;  Notica 
of  niing  of  and  Ordor  Granting 
Accalaratad  Approval  to  Propoaad 
Rula  Change  by  the  Chicago  Board 
Options  Ejfchanga,  Incorporatod 
Relating  to  Amendnisnts  to  the 
Exchange's  Tslsphona  Solicitation 
Rule 

September  3, 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  7B8(b)(l),  notice  is  hereby  given 
that  on  Augtist  25,  1997,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE  or  Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 


•  17  CFR  20O.9O-3(aXl2). 
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prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  Chicago  Board  Options  Exchange, 
hic.  ("CBOE"  or  the  "Exchange") 
proposes  to  amend  Exchange  Rides  9.21, 
Communications  to  Customers  and  9.24, 
Telephone  Solicitation.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  die  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
r\de  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  Rides  9.21 
relating  to  communications  to 
customers  and  Rule  9.24  pertaining  to 
the  conduct  of  CBOE  members  and 
persons  associated  with  members 
("associated  persons")  who  make 
unsolicited  telephone  calls  to  sell 
securities  or  related  services 
("telemarketing"  or  "cold-calling"). 
Rule  9.21(e)  is  being  amended  to 
include  telemarketing  scripts  under  the 
definition  of  "sales  literature." 

In  December  1995,  pursuant  to  the 
Telephone  Consumer  Protection  Act 
("TCPA"),i  die  CBOE  adopted  a 
"telephone  solicitation"  rule  to 
implement  certain  rules  of  the  Federal 
Communications  Commission  ("FtX! 
Rules")  2  that  require  persons  who 


engage  in  telephone  solicitations  to  sell 
products  and  services  ("telemarketers") 
to  establish  and  maintain  a  list  of 
persons  who  have  requested  that  they 
not  be  contacted  by  the  caller  (a  "do- 
not-call"  list). 3  Under  the  Telemarketing 
and  Consumer  Fraud  and  Abuse 
Prevention  Act  ("Telemariceting  Act") 
which  became  law  in  August  1994,*  the 
Federal  Trade  Commission  adopted 
detailed  regulations  ("FTC  Rules")  to 
prohibit  deceptive  and  abusive 
telemarketing  acts  and  practices  that 
became  effective  on  December  31, 
1995.3  The  FTC  Rules,  among  other 
things,  (i)  require  the  maintenance  of 
"do-not-call"  lists  and  procedures,  (ii) 
prohibit  abusive,  annoying,  or  harassing 
telemarketing  calls,  (iii)  prohibit 
telemarketing  calls  before  8  a.m.  or  after 
9  p.m.,  (iv)  require  a  telemarketer  to 
identify  himself,  the  company  for  whom 
he  or  she  works,  and  the  purpose  of  the 
call,  and  (v)  require  express  written 
authorization  or  other  verifiable 
authorization  from  the  customer  before 
use  of  negotiable  instruments  called 
"demand  drafts."® 

Under  the  Telemarketing  Act,  the  SEC 
is  required  either  to  promulgate  or  to 
required  the  self-regulatory 
organizations  ("SROs")  to  promulgate 
rules  substantially  similar  to  the  FTC 
ndes,  uidess  the  SEC  determines  either 
that  the  rules  are  not  necessary  or 
appropriate  for  the  protection  of 
investors  or  the  maintenance  of  orderly 
markets,  or  that  existing  federal 
securities  laws  or  SEC  rules  already 
provide  for  such  protection.'  The 


'  47  U.S.C  227. 

>  Pursuant  to  the  TCPA.  the  FCC  adopted  rule*  in 
December  1992  r^ulating  and  Umiting 
telemarketing  activities.  57  FR  48333  (codified  at  47 
CFR  64.1200).  With  certain  limited  exceptions,  the 
FCC  Rules  apply  to  all  residential  telephone 
solicitations,  including  those  relating  to  securities 
transactions.  Id.  The  term  "telephone  solicitation" 
refers  to  the  initiation  of  a  telephone  call  or  message 


for  the  purpoae  of  encouraging  the  purchase  or 
rental  of,  or  investment  in,  property,  goods,  or 
services,  which  is  transmitted  to  any  person,  other 
than  with  the  called  person's  express  invitation  or 
permission,  or  to  a  person  with  whom  the  caller  has 
an  established  business  relationship,  or  by  a  tax- 
exempt  non-profit  organization.  Id. 

*  Sectirities  Exchange  Ad  Release  No.  36588 
(December  13,  1995),  60  FR  65703  (December  20, 
1995);  order  approving  File  No.  SR-CBOE  95-63. 

« 15  U.S.C  6101-08. 

*  FTC  Rule*  §S  310.3-4. 
•Id. 

^  In  response,  (he  National  Association  of 
Securities  Dealers  ("NASD"),  the  Municipal 
Securities  Rulemaking  Board  ("MSRB").  the  New 
York  Stock  Exchange  ("NYSE"),  the  American 
Stock  Exchange  ("Amex"),  and  the  Philadelphia 
Stock  Exchange  ("Phlx")  have  adopted  rules  to  ctub 
abusive  telemarketing  practices.  See  Securities 
Exchange  Act  Release  Nos.  38009  (Dec.  2.  1996),  61 
FR  65625  (Dec.  13, 1996)  (order  approving  File  No. 
SR-NASD-96-28);  38053  (Dec.  16,  1996).  61  FR 
68078  (Dec.  26, 1996)  (order  approving  File  No.  SR- 
MSRB-96-06):  38638  (May  14,  1997),  62  FR  27823 
(May  21, 1997)  (order  approving  File  No.  SR- 
NYSE-97-07);  38724  (June  6, 1997),  62  FR  32390 
(]une  13, 1997)  (order  approving  File  No.  SR- 
Amex-97-07):  38724  (June  6, 1997),  62  FR  32390 
(June  13, 1997)  (order  approving  File  No.  SR- 
Amex-47-17):  and  38875  (July  25, 1997),  62  FR 
41983  (August  4. 1997)  (order  approving  file  No. 
SR-Phlx-97-18). 


proposed  rule  change  amends  CBOE 
Rule  9.24  and  Interpretations 
thereunder  in  response  to  the 
Commission's  request  that  major  SROs 
prodiulgate  rules  substantially  similar  to 
applicable  provisions  of  the  FTC  Rules, 
llie  CBOE  believes  that  the  proposed 
rule  change  addresses  all  relevant 
elements  of  the  FTC  Rules  not  already 
extensively  regulated  by  existing  federal 
securities  laws  and  regidations  or 
inapplicable  to  securities  transactions. 

Time  Limitations  and  Disclosure 

The  proposed  rule  change  amends 
Exchange  Rule  9.24  by  adding 
paragraph  (a)  to  prohibit  a  member  or 
associated  person  from  making 
outbound  telephone  calls  to  a  member 
of  the  public's  residence  for  the  purpose 
of  soliciting  the  purchase  of  securities  or 
related  services  at  any  time  other  than 
between  8  a.m.  and  9  p.m.  local  time  at 
the  called  p>erson's  location  without  that 
person's  prior  consent;  and  by  adding 
paragraph  (b)  to  require  that  the  member 
or  associated  person  prompUy  disclose 
to  the  called  person  in  a  clear  and 
conspicuous  maimer  the  caller's 
identity  and  firm,  the  telephone  number 
or  address  at  which  the  c^er  may  be 
contacted,  and  that  the  purpose  of  the 
call  is  to  solicit  the  purchase  of 
securities  or  related  services. 

Proposed  paragraph  (c)  to  Ride  9.24 
creates  exemptions  from  the  time-of-day 
and  disclosure  requirements  of 
paragraphs  (a)  and  (b)  for  telephone 
calls  by  associated  posons  responsible 
for  maintaining  and  servicing  accounts 
of  certain  "existing  customers"  assigned 
to  or  under  control  of  that  associated 
person.  Paragraph  (c)  defines  "existing 
customer"  as  a  customer  for  whom  the 
broker  or  dealer,  or  a  clearing  broker  or 
dealer  on  its  behalf,  carries  an  account. 
Proposed  subparagraph  (c)(1)  exempts 
calls  by  the  associated  person  to  an 
existing  customer  who,  within  the 
preceding  twelve  months,  has  effected  a 
securities  transaction  in,  or  made  a 
deposit  of  fluids  or  securities  into,  an 


The  Commission  has  determined  that  the  NASD 
Rule,  the  MSRB  Rule,  the  NYSE  Rule,  the  Amex 
Rule  and  the  Phlx  Rule,  together  with  the  Exchange 
Act  and  the  Investment  Advisers  Act  of  1940.  the 
rules  thereunder,  and  the  other  rules  of  the  SROs, 
satisfy  the  requirements  of  the  Telemarketing  Act, 
because  the  applicable  provisions  of  such  laws  and 
rules  are  substantially  similar  to  the  FTC  Rule* 
except  for  those  FTC  Rules  that  involve  areas 
already  extensively  regulated  by  existing  securities 
laws  or  regulations  or  activities  inapplicable  to 
securities  transactions.  Securities  Exchange  Act 
Release  No.  38480  (Apr.  7, 1997).  62  FR  18666  (Apr. 
16, 1996).  Accordingly,  the  Commission  has 
determined  that  no  additional  rulemaking  is 
required  by  it  under  the  Telemarketing  Act.  Id. 
Notwithstanding  this  determination,  the 
Commission  still  expects  the  remaining  SROs  to  file 
similar  proposals. 
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account  under  the  control  of  or  assigned 
to  that  associated  person  at  the  time  of 
the  transaction  or  deposit.  Proposed 
subparagraph  (c)(2)  exempts  calls  by  an 
associated  person  to  an  existing        ^ 
customer  who,  at  any  time,  has  effected 
a  securities  transaction  in,  or  made  a 
deposit  of  funds  or  securities  into  an 
'Account  under  the  control  of  or  assigned 
to  the  associated  person  at  the  time  of 
the  transaction  or  deposit,  as  long  as  the 
customer's  account  has  earned  interest 
or  dividend  income  during  the 
preceding  twelve  months.  Each  of  these 
exemptions  also  permits  calls  by  other 
associated  persons  acting  at  the 
direction  of  an  associated  person  who  is 
assigned  to  or  controlling  the  account. 
Proposed  paragraph  (c)(3)  exempts 
telephone  calls  to  a  broker  or  de»ler. 
The  proposed  rule  change  also  expressly 
clarifies  that  the  scope  of  this  rule  is 
limited  to  the  telemarketing  calls 
described  herein;  the  terms  of  the  Rule 
do  not  otherwise  expressly  or  by 
implication  impose  on  members  any 
additional  requirements  with  respect  to 
the  relationship  between  a  member  and 
a  customer  or  between  an  associated 
person  and  a  customer. 

Demand  Draft  Authorization  and 
Recordkeeping 

The  proposed  rule  change  adds 
paragraph  (e)  to  Exchange  Rule  9.24  to 
prohibit  a  member  or  associated  person 
from  obtaining  from  a  customer  or 
submitting  for  payment  a  check,  draft, 
or  other  form  of  negotiable  instrument 
drawn  on  a  customer's  checking, 
savings,  share,  or  similar  accoiuit 
("demand  draft")  without  that  person's 
express  written  authorization  (which 
may  include  the  customer's  signature  on 
the  instrument),  a  record  of  which  must 
be  retained  for  at  least  three  years.  The 
proposal  also  states,  however,  that  this 
provision  does  not  require  maintenance 
of  copies  of  negotiable  instruments 
signed  by  customers. 

Telemarketing  Scripts 

The  proposed  rule  change  also 
amends  Exchange  Rule  9.21(e)  to 
include  telemarketing  scripts  under  the 
definition  of  "sales  literature." 
Therefore,  telmarketing  scripts  will  be 
reqiured  to  be  retained  for  a  period  of 
three  years." 

Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provision  of  Section  6(b)(5)  of  the  Act," 
which  requires  that  the  Exchange  adopt 
and  amend  its  rules  to  promote  just  and 


•See.  CBOE  Rule  9.21(b). 
•15U.S.C78f(bK5). 


equitable  principles  of  trade  and 
generally  provide  for  the  protection  of 
customers  and  the  public  interest,  in 
that  the  proposed  rule  change,  by 
imposing  time  restriction  and  disclosure 
requirements,  with  certain  exceptions, 
on  members'  telmarketing  calls,  and  by 
requiring  veritable  authorization  from  a 
customer  for  demand  drafts,  prevents 
members  from  engaging  in  certain 
deceptive  and  abusive  telemarketing 
acts  and  practices  while  allowing  for 
legitimate  telemarketing  practices.  The 
CBOE  also  believes  that  the  proposed 
rule  change  fulfills  the  mandate  that 
SRO  rules  promulgated  under  the 
Telemarketing  Act  provide  protection 
from  deceptive  and  abusive 
telemarketing  practices  and  are 
necessary  and  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiiments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  aH  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submission 
should  refer  to  File  No.  SR-CBOE-97- 
39  and  should  be  submitted  by  October 
1. 1997. 


IV.  Conmiission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciirities 
exchange,  and,  in  particular,  with 
Section  6(b)(5)  of  the  Act  i°  which 
requires,  among  other  things,  that  the 
rules  of  the  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'*  The  proposed  rule 
change  is  consistent  with  these 
objectives  in  that  it  imposes  time 
restriction  and  disclosure  requirements, 
with  certain  exceptions,  on  members' 
telemarketing  calls,  requires  verifiable 
authorization  from  a  customer  for 
demand  drafts,  and  prevents  members 
from  engaging  in  certain  deceptive  and 
abusive  telemarketing  acts  and  practices 
while  allowing  for  legitimate 
telemarketing  activities. 

The  Commission  believes  that  the 
addition  of  paragraph  (a)  to  Exchange 
Rule  9.24,  prohibiting  a  member  or 
associated  person  from  making 
outbound  telephone  calls  to  the 
residence  of  any  person  for  the  purpose 
of  soliciting  the  purchase  of  securities  or 
related  services  at  any  time  other  than 
between  8  a.m.  and  9  p.m.  local  time  at 
the  called  person's  location,  without  the 
prior  consent  of  the  person,  is 
appropriate.  The  Commission  notes 
that,  l^  restricting  the  times  during 
which  a  member  or  associated  person 
may  call  a  residence,  the  proposal 
furthers  the  interest  of  the  public  and 
provides  for  the  protection  of  investors 
by  preventing  members  and  associated 
persons  from  engaging  in  unacceptable 
practices,  such  as  persistenUy  calling 
members  of  the  public  at  unreasonable 
hours  of  the  day  and  night. 

The  Commission  also  believes  that  the 
addition  of  paragraph  (b)  to  Rule  9.24, 
requiring  a  member  or  associated  person 
to  promptiy  disclose  to  the  called 
person  in  a  clear  and  conspicuous 
manner  the  caller's  identi^  and  firm, 
telephone  number  or  address  at  which 
the  caller  may  be  contacted,  and  that  the 
purpose  of  the  call  is  to  solicit  the 
purchase  of  securities  or  related 
services,  is  appropriate.  By  requiring  the 
caller  to  identify  himself  or  herself  and 
the  purpose  of  the  call,  paragraph  (b) 


»« 15  U.S.C  781(b)(5). 

'*  In  approving  this  rule,  the  CommiMion  haa 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  Cotmation.  15 
U.S.C  78(40. 
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assists  in  the  prevention  of  fraudulent 
and  manipulative  acts  and  practices  by 
providing  investors  with  information 
necessary  to  make  an  informed  decision 
when  purchasing  securities.  Moreover, 
by  requiring  the  associated  persons  to 
identify  the  firm  for  which  he  or  she 
works  and  the  telephone  niunber  or 
address  at  which  the  caller  may  be 
contacted,  the  Rule  encourages 
responsible  use  of  the  telephone  to 
market  securities. 

The  Commission  further  believes  that 
the  addition  of  paragraph  (c),  which 
creates  exemptions  fiom  the  time-of-day 
disclosure  requirements  for  telephone 
calls  by  associated  persons,  or  other 
associated  persons  acting  at  the 
direction  of  such  persons,  to  certain 
categories  of  "existing  customer"  is 
appropriate.  The  Commission  believes  it 
is  appropriate  to  create  an  exemption  for 
calls  to  customers  with  whom  there  are 
existing  relationships  in  order  to 
accommodate  personal  and  timely 
contact  with  a  broker  who  can  be 
presumed  to  know  when  it  is 
convenient  for  a  customer  to  respond  to 
telephone  calls.  Moreover,  such  an 
exemption  also  may  be  necessary  to 
accommodate  trading  with  customers  in 
multiple  time  zones  across  the  United 
States.  The  Commission,  however, 
believes  that  the  exemption  fiom  the 
time-of-day  and  disclosure  requirements 
should  be  limited  to  calls  to  persons 
with  whom  the  broker  has  a  minimally 
active  relationship.  In  this  regard,  the 
Commission  believes  that  paragraph  (c) 
achieves  an  appropriate  balance 
between  providing  protection  for  the 
public  and  the  members'  interests  in 
competing  for  customers. 

Moreover,  the  Commission  believes 
that  the  addition  of  paragraph  (e)  to 
Rule  9.24,  requiring  that  a  member  or 
associated  person  obtain  from  a 
customer,  and  maintain  for  three  years, 
express  written  authorization  when 
submitting  for  payment  a  check,  draft, 
or  other  form  of  negotiable  paper  drawn 
on  a  customer's  checking,  savings,  share 
or  similar  account,  is  appropriate.  The 
Commission  notes  that  requiring  a 
member  or  associated  person  to  obtain 
express  written  authorization  from  a 
customer  in  the  above-mentioned 
circumstances  assists  in  the  prevention 
of  fraudulent  and  manipulative  acts  in 
that  it  reduces  the  opportunity  for  a 
member,  or  associated  person  to 
misappropriate  customers'  funds.  In 
addition,  the  Commission  believes  that 
by  requiring  a  member  or  associated 
person  to  retain  the  authorization  for 
three  years,  subparagraph  (e)  protects 
investors  and  the  public  interest  in  that 
it  provides  interested  parties  with  the 
ability  to  acquire  information  necessary 


to  ensure  that  valid  authorization  was 
obtained  for  the  transfer  of  a  customer's 
funds  for  the  purchase  of  a  security. 

The  Commission  believes  that  the 
amendment  to  paragraph  (e)  of  Rule 
9.21,  adding  telemarketing  scripts  to  the 
definition  of  sales  literature  thereby 
requiring  the  retention  of  telemarketing 
scripts  for  a  period  of  three  years  is 
appropriate.  By  requiring  the  retention 
of  telemarketing  scripts  for  three  years, 
the  Rule  assists  in  the  prevention  of 
fraudulent  and  mtmipulative  acts  and 
practices  and  provides  for  the  protection 
of  the  public  in  that  interested  parties 
will  have  the  ability  to  acquire  copies  of 
the  scripts  used  to  solicit  the  purchase 
of  securities  to  ensure  that  members  and 
associated  persons  are  not  engaged  in 
unacceptable  telemarketing  practices. 
Finally,  the  (Ik)mmission  believes  that 
the  proposed  rule  achieves  a  reasonable 
balance  between  the  Commission's 
interest  in  preventing  members  from 
engaging  in  deceptive  and  abusive 
telemarketing  acts  and  the  members' 
interests  in  conducting  legitimate 
telemarketing  practices. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  proposal  is 
identical  to  the  NASD  and  MSRB  rules, 
which  were  published  for  comment  and, 
subsequentiy,  approved  by  the 
Commission.  The  approval  of  the 
CBOE's  rules  provides  a  consistent 
standcurd  across  the  industry.  In  that 
regard,  the  Commission  believes  that 
granting  accelerated  approval  to  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act'^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  i^  that  the 
proposed  rule  change  (SR-CBOE-97- 
39)  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  97-23954  Filed  9-9-47;  8:45  am] 
aiUINO  CODE  8010-01-11 
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Granting  Approval  to  Propoaed  Rule 
Change  Relating  to  Amendments  to 
Percwitage  Order  Rules  13  and 
123A.30 

September  3, 1997. 

L  Introduction 

On  June  28,  1996,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"(Dommission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  rules  relating  to  percentage 
orders. 

The  proposed  rule  change  was 
published  for  conunent  in  Sectirities 
Exchange  Act  Release  No.  37495  Only 
30, 1996),  61  FR  40699  (Augost  5, 1996). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description 

NYSE  Rule  13  defines  a  percentage 
order  as  "a  limited  price  order  to  buy  (or 
sell)  fifty  percent  of  the  volume  of  a 
specified  stock  after  its  entry."  A 
percentage  order  is  essentially  a 
memorandum  entry  left  with  a 
specialist,  specifying  the  total  number  of 
shares  to  be  bought  or  sold  and  the  limit 
price,  which  becomes  a  "live"  order 
capable  of  execution  in  one  of  two  ways: 
(i)  all  or  part  of  the  order  can  be 
"elected"  as  a  limit  order  on  the 
specialist's  book  based  on  trades  in  the 
market;  or  (ii)  all  or  p>art  of  the  order  can 
be  "converted"  into  a  limit  order  to 
make  a  bid  or  offer  or  to  participate 
directly  in  a  trade. 

A.  The  Election  Process 

1.  Current  Practice 

Under  the  election  process,  as  trades 
occur  at  the  percentage  order's  limit 
price  or  better,  an  equal  number  of 
shares  of  the  percentage  order  are 
"elected"  and  become  a  limit  order  on 
the  specialist's  book.  This  limit  order 
takes  its  place  behind  other  limit  orders 
on  the  specialist's  book  at  the  same 
price.  The  percentage  order  then  is 
reduced  by  the  number  of  elected  shares 
until  the  entire  order  has  been  satisfied. 


**15U.S.C78«(bK2) 

"  17  CFR  200.30-3(aHl2). 


'  15  U.S.C  78»(bMl). 
*17CFR240.19b-4. 
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Currently,  there  are  three  types  of 
percentage  orders:  last  sale  percentage 
orders,  straight  limit  percentage  orders,^ 
and  buy  minus-sell  plus  percentage 
orders.^  The  Exchange  has  indicated 
that  most  percentage  orders  are  entered 
as  last  sale  percentage  orders,  meaning 
that  they  are  elected  to  the  book  at  the 
price  of  the  elecing  sale  and  may  be 
executed  at  such  price,  or  at  a  better 
price.*  These  orders  may  not.  however, 
be  executed  at  an  inferior  price  to  the 
electing  sale  even  if  that  inferior  price 
is  still  within  the  limit  price  on  the 
order. 

For  example,  assume  that  the 
specialist  receives  a  last  sale  percentage 
order  to  purchase  5,000  shares  with  a 
limit  price  of  30.  If  a  trade  of  500  shares 
takes  place  at  29*/^.  500  shares  of  the 
percentage  order  would  be  placed  on 
the  specialist's  book  as  a  limit  order  at 
29V2.  This  order  could  be  executed  at  a 
price  of  29'/^  or  lower,  but  could  not  be 
executed  at  a  higher  price,  even  though 
the  limit  price  on  the  percentage  order 
was  30. 

2.  Proposed  Amendment  to  the  Election 
Process 

The  Exchange  is  proposing  to  amend 
the  definition  of  last  sale  percentage 
order  in  Rule  13  to  provide  that  if  the 
order  is  marked  with  the  instruction 
"last  sale-cimiulative  volume."  such 
orders  may  be  re-entered  on  the 
specialist's  book  after  their  initial 
election  at  the  price  of  subsequent 
transactions,  as  long  as  the  price  is 
within  the  limit  price  on  the  percentage 
order.  Thus,  in  the  example  noted 
above,  if  there  was  a  subsequent  trade 
of  500  shares  at  29'/^,  500  shares  of  a 
percentage  order  marked  last  sale- 
cumulative  volume  would  be  elected  on 
to  the  specialist's  book  at  29 Vs,  and  the 
500  shares  previously  entered  on  to  the 
book  at  29'/^  would  be  cancelled  and 
reentered  at  29V8,  for  a  total  of  1,000 
shares  of  the  percentage  order  on  the 
book  at  29*/8.^  If  the  orider  were  simply 


>  A  straight  limit  percentage  order  carries  a  limit 
price  equal  to  the  percentage  order  limit  price. 

*  A  buy  minus-sell  plus  percentage  order  operates 
in  the  same  fashion  as  a  straight  limit  percentage 
order,  except  that  it  places  the  additional 
requirement  that  elected  portions  of  buy  (sell) 
percentage  orders  be  elected  at  a  price  on  minus  or 
zero-minus  ticks  (plus  or  zero  plus  ticks)  from  the 
previous  sale. 

'The  various  types  of  percentage  orders  diSar 
only  in  terms  of  execution,  and  not  the  procaa*  by 
which  they  are  elected.  See  supra  notes  3  and  4. 

■  In  the  event  (hal  a  portion  of  a  percentage  order 
is  elected  al  the  same  price  as  a  previously  elected, 
but  still  unexecuted,  portion  of  the  same  percentage 
order,  the  previously-elected  portion  will  neither  be 
cancelled  nor  lose  its  priority  on  the  limit  order 
book.  In  such  situations,  however,  the 
subsequently-elected  portion  will  not  gain  priority 
over  previously-entered  orders  on  the  book  at  that 


marked  "last  sale,"  it  would  be  handled 
as  today  under  the  current  rule. 

B.  The  CoDTenion  Process 

1.  Current  Practice 

The  second  way  that  a  percentage 
order  can  be  activated  into  a  limit  order 
is  through  the  conversion  process.  Most 
percentage  orders  contain  the  additional 
instruction  "CAP-D."  "CAP"  is  an 
acronym  meaning  "convert  and  parity," 
which  instructs  the  specialist  that  he  or 
she  may  convert  all  or  a  portion  of  the 
order  into  a  limit  order,  and  allows  the 
specialist  to  be  on  parity  with  the 
converted  percentage  order,  either  to 
participate  directly  in  a  trade  or  to  make 
a  bid  or  offer  ("bettering  the  market"). 
The  "D"  notation  instructs  the  specialist 
that  the  order  may  be  converted  to 
participate  in  destabilizing  transactions 
as  well  as  stabilizing  transactions. 

The  Exchange  has  stated  that,  as  a 
practical  matter,  it  views  CAP-D  orders 
as  a  necessary  adjunct  to  the  standard 
election  procedures  because  they  allow 
the  specialist  greater  flexibility  to  match 
the  order  with  other  buying  and  selling 
interest  in  the  market.  CAP-D  orders  are 
subject  to  a  nimiber  of  restrictions 
intended  to  minimize  the  specialist's 
discretion  in  handling  such  orders.^ 

One  such  restriction  codified  in  Rule 
123A.30  provides  that  a  percentage 
order  may  be  converted  into  a  limit 
order  to  make  a  bid  (offer),  but  if  a 
higher  bid  (lower  offer)  is  subsequently 
made,  the  converted  percentage  order 
bid  (offer)  is  treated  as  cancelled,  and 
reverts  to  a  memorandum  entry  with  the 
specialist,  which  is  subject  to  further 
conversion.  This  means  that  the  bid  or 
offer  loses  whatever  priority  it  has  with 
respect  to  other  limit  orders  on  the 
specialist's  book. 

For  example,  assimie  that  the  market 
is  quoted  20-20 V4, 10,000  shares  bid 
and  offered,  with  the  bid  at  20 
representing  10,000  shares  of  a 
converted  percentage  order.  Under  the 
current  rule,  if  the  specialist  then 
receives  an  order  to  buy  5,000  shares  at 
20,  and  an  order  to  buy  200  shares  at 
20%.  when  the  specialist  changes  the 
quotation  to  2OV8-2OV4,  200  shares  bid 
and  10.000  offered,  the  converted 
percentage  order  bid  of  20  for  10,000  is 
cancelled,  and  the  5,000  share  order 
now  has  priority  on  the  specialist's  book 
at  20.  If  a  transaction  took  place  at  20*/^, 


and  the  quotation  reverted  to  20-20 V4, 
the  percentage  order,  although  it  can  be 
re-converted  to  add  to  a  bid  at  20,  would 
have  lost  its  priority  on  the  book. 

2.  Proposed  Amendments  to  the 
Conversion  Process 

The  Exchange  is  proposing  to  amend 
Rule  123A.30  to  allow  the  converted 
percentage  order  to  retain  its  priority  on 
the  book  when  a  higher  bid  (lower  offer) 
is  made.  However,  if  a  transaction  is 
effiected  at  that  higher  bid  (lower  offer), 
and  a  bid  or  offer  is  made  that  is  higher 
(lower)  than  the  price  of  such 
transaction,  the  converted  percentage 
order  would  be  cancelled,  subject  to  re- 
conversion. The  order  would  not  be 
cancelled,  however,  regardless  of 
subsequent  trades  in  the  market,  if  it 
was  converted  at  its  maximum  limit 
price. 

In  addition,  the  Exchange  is 
proposing  to  amend  Rule  123A.30  to 
include  a  provision  that  a  specialist 
must  document  the  status  of  a  converted 
percentage  order  on  the  specialist's  book 
as  a  limit  order  at  the  price  it  was 
converted. 

m.  Diacuanon 

The  Commission  has  considered 
carefully  whether  the  NYSE's  proposal 
is  consistent  with  the  Act.  Specifically, 
the  Commission  has  considered  whether 
the  proposal  is  consistent  with  the 
requirements  set  forth  in  Sections  6(b) 
and  11(b)  of  the  Act."  In  reviewing 
previous  proposals  involving  percentage 
orders,  the  Commission  has  been 
concerned  whether  such  orders  provide 
the  s{}ecialist  with  "discretion"  in 
violation  of  Section  11(b)  of  the  Act. 
Section  11(b)  was  designed,  in  part,  to 
address  potential  conflicts  of  interest 
that  may  arise  as  a  result  of  a  specialist's 
dual  role  as  agent  and  principal  in 
executing  stock  transactions.  In 
particular.  Congress  intended  to  prevent 
specialists  from  unduly  influencing 
market  trends  through  their  knowledge 
of  market  interest  from  the  specialist 
book  and  their  handling  of  discretionary 
agency  orders.^  The  Commission  has 
interpreted  this  section  to  mean  that  all 
orders  other  than  market  or  limit  orders 
are  discretionary  and  therefore  cannot 
be  accepted  by  a  specialist  *<> 

The  Commission  previously  has 
determined  that  it  is  appropriate  to  treat 
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price.  Telephone  convenation  between  Donald 
Siemer.  Director  of  Market  Suveillance.  NYSE.  Mel 
Hanlon.  Senior  Counsel.  NYSE,  and  |on  Kroeper. 
Attorney.  SEC.  on  August  30,  1996. 

'  See  NYSE  Rule  I23A.30:  Securities  Exchange 
Act  RaiaMe  No.  24505  (May  22.  1987).  52  FR  20484 
(]une  1.  1987)  (order  approving  amendment  to  Rule 
123A.30  permitting  conversion  of  percentage  orders 
on  destabilizing  ticks  under  certain  restrictions). 


•  15  U.S.C  Tsnb)  and  7Bk(b). 

•See  H.  Rap.  No.  1383.  73d  Coog..  2d  Sess.  22; 
S.  Rep.  792.  73d  Cong..  2d  Seas.  18  (1934). 

"■See  e.g..  SEC.  Special  Study  of  the  Securities 
MarkeU.  H.R.  Doc.  No.  95.  88th  Cong..  1st  Sess.. 
Part  2.  72  (1963)  ("Special  Study")  (nothing  that 
"Section  1 1(b)*   *   *  prohibits,  without  axcaptioa,  a 
specialist's  effecting  any  transaction  except  upon  a 
market  or  limit  order"). 


percentage  orders  as  equivalent  to  limit 
orders."  With  regard  to  the  conversion 
process  in  particular,  while 
acknowledging  that  it  permits 
specialists  to  employ  their  judgment  to 
a  certain  extent,  the  Commission 
believed  that  the  requirements  imposed 
on  the  specialist  when  converting  a 
percentage  order  for  execution  or 
quotation  purposes  provided 
sufficiently  stringent  guidelines  to 
ensure  that  the  specialist  only  will 
implement  the  conversion  provisions  in 
a  manner  consistent  with  his  or  her 
market  making  duties  and  Section  11(b). 

Furthermore,  the  Commission 
previously  has  determined  that  the 
NYSE's  percentage  order  rules  are 
Consistent  with  the  standards  set  forth 
imder  Section  6(b)(5)  of  the  Act.  This 
section  requires  that  the  rules  of  an 
exchange  be  designed  to  prevent 
firaudulent  and  manipulative  acts  and 
practices.  The  Commission  determined 
that  the  NYSE's  percentage  order  rules 
contain  various  limiting  and  protective 
provisions,  to  ensure  that  such  rules 
will  not  increase  the  possibility  of 
specialist  abuse  of  the  market. 

As  discussed  in  greater  detail  below, 
the  Commission  finds  that  the  proposed 
rule  change,  in  adding  a  last  sale- 
cumulative  volume  instruction  to  the 
election  process  and  making  a  minor 
modification  to  the  convevsion  process, 
does  not  adversely  impact  the  protective 
scheme  that  has  been  incorporated  into 
the  percentage  order  rules.  Accordingly, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Sections 
6(b)(5)  and  11(b)  of  the  Act  in  that  it 
neither  increases  specialists'  ability  to 
engage  in  fraudulent  and  manipulative 
practices  nor  allots  discretion  to 
specialists  in  their  handling  of 
percentage  ordera. 

A.  Adoption  of  the  Last  Sale-Cumulative 
Volume  Instruction 

Currently,  portions  of  last  sale 
percentage  orders  only  may  be  elected 
to  the  specialist's  book  as  limit  ordera  at 
the  price  of  the  electing  transaction.  If 
the  market  subsequently  moves  away 
from  this  place,  such  ordera  will  remain 
on  the  book  without  receiving  an 
execution. '2  Jq  address  this  situation, 
the  Exchange  has  proposed  to  add  a  last 
sale-cumulative  volume  percentage 
order  instruction  option  to  the 
definition  of  last  s«de  percentage  order 
in  NYSE  Rule  13.  If  a  percentage  order 


"  See  Securities  Exchange  Act  Release  No.  24505 
(May  22.  1987).  52  FR  20484  (June  1. 1987)  (FUe 
No.  SR-r4YSE-e5-l). 

>'The  Commission  notes  that  the  floor  broker 
who  entered  the  percentage  order  may  instruct  the 
specialist  to  cancel  the  elected  order  from  the  book 
at  any  time. 


entered  with  the  specialist  is  marked 
"last  sale-cumulative  volume,"  a 
previously-elected  portion  of  a 
percentage  order  will  be  cancelled  and 
re-entered  at  the  price  of  subsequent 
transactions  that  are  within  the  limit 
price  of  the  percentage  order. 

The  Commission  believes  that  the 
adoption  of  the  last  sale-cumulative 
volume  instruction  is  appropriate  in 
that  it  comports  with  the  imderlying 
rationale  for  the  percentage  order  rule; 
namely,  to  allow  larger-sized  ordera  to 
trade  along  with  the  trend  of  the  market 
without  requiring  a  floor  broker  to 
remain  in  the  trading  crowd  to  work  the 
order.  By  cancelling  and  re-entering 
previously-elected  portions  of  a  last  sale 
percentage  order  at  the  current  market 
price,  the  proposed  instruction  will 
increase  the  likelihood  that  such  ordera 
will  be  executed  in  accordance  with  the 
trend  of  the  market,  instead  of 
remaining  on  the  specialist's  book  at  an 
elected  price  bom  which  the  market  has 
moved  away.  In  the  same  regard,  the 
Commission  notes  that  the  proposed 
instruction  should  facilitate  the  use  of 
last  sale  percentage  ordera  by  floor 
broken,  as  a  floor  broker  will  no  longer 
have  to  take  the  active  step  of  cancelling 
such  ordera  from  the  specialist's  book 
when  the  market  moves  away  from  the 
price  of  the  electing  transaction.*^ 
Further,  the  Commission  believes  that 
the  proposed  instruction  is  appropriate 
in  that  it  should  have  the  beneficial 
effect  of  increasing  the  possibility  of 
interaction  between  last  sale  percentage 
ordera  and  contrasided  market  interest 

In  addition,  the  Commission  finds 
that  the  proposed  instruction  is 
consistent  with  the  Act  in  that  it  does 
not  provide  discretion  to  specialists  in 
the  handling  of  last  sale  percentage 
ordera  or  increase  the  ability  of 
specialists  to  engage  in  fraudulent  or 
manipulative  activity  on  the  Exchange. 
In  this  regard,  the  process  whereby  last 
sale-cimiulative  volume  percentage 
ordera  are  elected  and  may  be  cancelled 
from  the  book  and  re-entered  at  the 
price  of  subsequent  transactions  is  a 
purely  mechanical  one,  determined 
solely  by  the  application  of  the 
proposed  instruction  to  the  price  of 
sulMequent  trades  on  the  Exchange.  The 
specialist  is  not  provided  with  any 
discretion  over  the  process  of  cancelling 
or  re-entering  elected  ordera. 

Finally,  the  Commission  believes  that 
the  proposed  instruction  adequately 
addresses  the  issue  of  the  priority  of 
pre-existing  ordera  on  the  specialist's 


*'The  Commission  notes,  however,  that  a  floor 
broker  maintains  his  or  her  best  execution 
obligations  with  regard  to  any  percentage  order  that 
be  or  she  may  leave  with  a  specialist 


book  to  subsequently-elected  portions  of 
percentage  ordera.  For  example,  assume 
that  the  market  is  quoted  at  20-20 Vz, 
1000  shares  bid  and  offered,  the  bid 
composed  of  (in  order  of  priority)  a  500 
share  customer  order  and  500  shares  of 
an  elected  portion  of  a  last  sale- 
,  cumulative  volume  percentage  order  for 
5000  shares  with  a  limit  price  of  20  Vz. 
The  specialist  then  receives  a  customer 
limit  order  to  buy  1000  shares  at  20  and 
changes  his  or  her  quote  to  20-20  Vt, 
2000  shares  bid  and  1000  offered.  If  a 
market  order  to  sell  500  shares  then 
entera  the  market  and  is  executed 
against  the  customer  order  to  buy  500 
shares  at  20,  an  additional  500  shares  of 
the  percentage  order  will  be  elected  to 
the  specialist's  book.  However,  this 
subsequently-elected  portion  of  the 
pocentage  order  will  not  be  combined 
with  the  previously-elected  portion  (as 
would  be  the  case  if  the  transaction  had 
occurred  at  a  higher  price  than  20)  and 
thereby  gain  priority  over  the  customer 
limit  order  for  1000  shares  at  20. 
Instead,  the  subsequently-elected 
portion  will  be  placed  at  the  bottom  of 
the  book,  behind  both  the  previously- 
elected  portion  and  the  customer  order 
for  1000  shares  in  priority.  As  a  result, 
pre-existing  customer  interest  will 
maintain  its  priority  over  subsequently- 
elected  percentage  ordera  at  the  same 
price. 

B.  Amendments  to  the  Convernon 
Process 

Presently,  a  percentage  order  to  buy 
(sell)  that  has  been  converted  for 
purposes  of  bettering  the  existing  quote 
must  be  cancelled  and  revert  to  a 
percentage  order  if  a  higher  bid  (lower 
offer)  subsequently  is  made.  As  the 
Exchange  has  noted,  while  the 
omverted  percentage  order  would  be 
subject  to  re-converaion  at  the  same 
price,  it  would  lose  its  priority  on  the 
specialist's  book  to  other  ordera  at  that 
price.  The  proposed  rule  change  would 
address  this  situation  by  requiring  that 
such  converted  percentage  ordera 
remain  in  the  specialist's  book  at  their 
converted  price  unless  a  higher  bid 
(lower  offer)  is  made,  a  transaction  is 
effected  at  that  price,  and  a  bid  (offer) 
is  made  at  a  price  higher  (lower)  than 
the  price  of  the  transaction.  In  such  an 
instance,  the  converted  percentage  order 
would  be  cancelled,  subject  to 
reconvereion. 

The  Commission  believes  that  the 
proposed  change  to  the  converaion 
process  is  appropriate  in  that  it 
adequately  balances  the  interest  of 
permitting  converted  percentage  ordera 
to  retain  their  priority  on  the  specialist's 
book  over  subsequently-arriving  ordera 
at  the  same  price  with  that  of  removing 
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such  converted  percentage  orders  from 
the  book  when  conditions  strongly 
indicate  that  the  market  has  moved 
away  frtim  the  conversion  price.'* 
Moreover,  the  Commission  finds  that 
the  proposal  may  have  the  additiol^ 
beneficial  effect  of  increasing  the 
transparency  of  the  market.  Specifically, 
the  proposal  will  allow  percentage 
orders  to  buy  (sell)  to  remain  on  the 
book  in  the  event  of  the  entry  of  what 
may  be  a  short-lived  higher  bid  (lower 
offer)  instead  of  reverting  directly  to  a 
memorandum  entry  that  the  specialist 
may  or  may  not  decide  to  re-convert  for 
quotation  purposes. 

Moreover,  in  approving  the  adoption 
of  the  CAP-D  instruction,  the 
Commission  stated  that  it  "views  as 
important  the  cancellation  provision  of 
the  proposed  bettering  the  market 
rule."  '*  The  significance  of  such  a 
provision  is  to  provide  a  cancellation 
mechanism  that  does  not  grant  any 
discretion  to  the  specialist  when 
superior-priced  same-sided  interest 
enters  the  market.  Accordingly,  the 
Commission  believes  that  the  proposed 
procedure  is  an  appropriate  replacement 
for  the  existing  cancellation  provision  in 
that  it  serves  this  same  purpose. 

Finally,  the  Exchange  proposes  to  add 
to  Rule  123A.30  a  provision  that  a 
specialist  must  document  the  status  of 
a  converted  percentage  order  on  his  or 
her  book  as  a  limit  order  at  the  price  it 
was  converted.  The  Commission  finds 
that  this  provision  is  appropriate  in  that 
it  provides  specialists  with  a  clearer 
statement  of  their  existing  responsibility 
to  book  converted  percentage  orders. 

IV.  Concliuion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'»  that  the 
proposed  rule  change  (SR-NYSE-96- 
16)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 

Secretary. 

(FR  Doc.  97-23955  Filed  9-9-97;  8:45  am] 

BttJJNQ  COK  a010-01-M 


**  At  the  same  tine,  it  should  t>e  noted  that  the 
Commission  has  previously  staled  that  a  specialist 
can  utilize  the  conversion  process  to  enable  the 
pMcaoiaga  order  and  the  specialist  trading  for  his 
or  hm  (Mm  account  to  receive  an  execution  while 
bypassing  pre-existing  trading  crowd  and  limit 
order  book  interest.  See  SEC,  Report  on  the  Practice 
of  Prefarencing  (April  11.  1997)  at  Part  n.B.6. 

»S«e  Securities  Exchange  Act  Release  No.  24S0S. 
supra  note  11.  .     . 

••15U.S.C78a(bM2). 

"  17  CFR  200.3O-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Coiiwrtion  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACnON:  Nodce  and  request  for 
comments. 

SUMMARY:  In  compliance  Mrith  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
annoimces  that  the  Information 
Collection(ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICRs 
describes  the  nature  of  the  information 
collection  and  their  expected  biuden. 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  March 
17,  1997  [62  FR  12577-12678). 
DATES:  Comments  must  be  submitted  on 
or  before  October  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Street,  ABC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue  SW., 
Washington,  DC  20591 ,  telephone 
number  (202)  267-9895. 

SUPPlfMENTARY  INFORMATKM: 

Federal  Aviation  Adminiatradon  (FAA) 

Title:  Pilot  Reconis  Improvement  Act 
of  1996. 

OAffl  Control  Number:  2120-C607. 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Air  Carriers  gathering 
data  on  perspective  pilots  and  the 
airmen/pilots  applying  for  positions 
with  the  air  carriers. 

Abstract:  Section  502  of  the  Pilot 
Records  Improvement  Act  of  1996, 
Public  Law  104—264,  requires  that  an  air 
carrier  (as  defined  in  49  U.S.C 
40102(a)(2)),  before  hiring  an  individual 
as  a  pilot,  request  and  receive  FAA 
Records,  Air  Carrier  and  other  records, 
and  National  Driver  Register  Records 
concerning  that  individual.  The 
Administrator  was  directed  to 
promulgate  standard  forms  for  use  by  air 
carriers  in  requesting  those  Pilot 
Records.  Upon  receipt  of  any  requested 
records,  an  air  carrier  Amay  use  such 
records  only  to  assess  the  qualifications 
of  the  individual  in  deciding  whether  or 
not  to  hire  the  individual  as  a  piloLA 
(Section  502(0(11)  of  the  Pilot  Records 
Improvement  Act  of  1996,  Pub.  L.  104- 
264.) 

Need:  An  air  carrier  may  use  the  FAA 
forms  (numbers  TED)  to  request  the 


records  of  all  applicants  for  the  position 
of  pilot.  The  information  collected  on 
the  forms  will  be  used  to  facilitate 
search  and  retrieval  of  the  requested 
records.  Air  carriers  then  may  use  the 
records  to  assess  the  qualifications  of 
the  individual  in  deciding  whether  or 
not  to  hire  the  individual  as  a  pilot 

Estimated  Annual  Burden  Hours: 
5,899  hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-1 7th  Street.  NW.. 
Washington.  DC  20503,  Attention  DOT 
Desk  Officer. 

Coaunents  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  prop>er  performance  of 
the  functions  of  the  Department. 
including  whether  the  information  will 
have  practical  utility,  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC  on  September  4. 
1997. 

VanMtBT  M.  WUIiama. 

Oearance  Officer,  United  States  Department 
of  Transporta  tion . 

|FR  Doc.  97-23945  Filed  9-9-97;  8:45  am) 
BHJJNO  CODE  4t10-«I-P 


DEPARTMENT  OF  TRANSPORTATION 
Federai  Railroad  Administration 

Petitions  for  Waivers  of  Complianca 

In  accordance  with  Part  211  of  Tide 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
requests  for  waivers  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petitions  are 
described  below,  including  the  parties 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Long  Island  Rail  Road  (Waiver  Petition 
Docket  Number  11-07-2) 

The  Long  Island  Rail  Road  (LIRR) 
seeks  a  waiver  of  compliance  from 
certain  provisions  of  the  Railroad 
Locomotive  Safety  Standards,  49  CFR 
229.29,  for  its  M-1  and  M-3  type  MU 
locomotives.  Si>ecifically.  LIRR  wants  to 
extend  the  required  time  intervals  for 
cleaning,  repairing,  and  testing  of  MU 


locomotive  brake  equipment  from  736 
days  to  1104  days. 

Based  on  the  results  of  Metro-North 
Railroad's  (Metro-North)  recently 
concluded  test  program,  LIRR  concurs 
widi  Metro-North's  position  that  the  test 
results  demonstrate  that  extending  the 
clean,  oil.  test,  and  stencil  time  interval 
to  three  years  on  MU  locomotives  can  be 
accomplished  without  compromising 
brake  and  train/rail  safety.  LIRR 
declares  that  their  railroad  and  Metro- 
North  are  sister  agencies  of  the 
Metropolitan  Transportation  Authority 
of  New  York  State,  and  that  both 
railroads  operate  M-1  and  M-3  MU  type 
locomotives  using  identical  WABCO 
RT-5A  electro-pneumatic  brake  systems 
which  perform  in  similar  type  service. 
Like  Metro-North.  LIRR's  MU 
locomotive  fleet  is  100  percent  air-dryer 
equipped.  URR  states  that  it  uses  one  of 
the  most  efficient  and  effective  air 
dryer/filtration  systems  available  today, 
the  Salem  976  Twin  Tower,  which 
greaUy  enhances  the  long-term 
reliability  of  the  pneumatic  components 
of  the  air  brake  system  by  virtually 
eliminating  the  introduction  of  water, 
oil,  and  other  contaminates  into  the 
brake  system. 

Golden  Gate  Railroad  Museum  (Waiver 
Petition  Docket  Number  U-97-3) 

The  Golden  Gate  Railroad  Museum 
(GGRM)  seeks  a  waiver  of  compliance 
from  49  CFR  230.108(b),  which  reqiiires 
that  the  entire  surface  of  the  main  air 
reservoirs  be  hammer  tested  not  less 
than  once  every  18  months,  for  its  steam 
locomotive  i2472.  GGRM  would  like  to 
substitute  ultrasonic  testing  of  the 
reservoir  at  the  time  of  hydixtstatic 
testing,  at  least  every  12  months.  GGRM 
feels  Uiat  ultrasonic  testing  wrill  provide 
a  more  accurate  evaluation  of  the 
reservoir's  condition  than  hammer 
testing. 

Mid-Continent  Railway  Historical 
Society,  Incorporated  (Waiver  Petition 
Docket  Number  U-97-4) 

The  Mid-Continent  Railway  Historical 
Society,  Incorporated  (MCRY)  seeks  a 
waiver  of  compliance  from  49  CFR 
230.110.  which  requires  a  steam 
locomotive's  distributing  or  control 
.    valves,  reducing  valves,  triple  valves, 
straight-air  double-check  valves,  and 
dirt  collectors  be  cleaned  as  often  as 
conditions  require,  but  not  less 
frwjuenUy  thwi  once  every  six  months. 
MCRY  requests  that  the  requirement  be 
extended  to  12  months  for  steam 
locomotives  MCRY  1385,  a  4-6-0  built 
in  1907  by  the  American  Locomotive 
Company,  and  MCRY  7.  a  2-6-2  built  in 
1912  by  Baldwin  Locomotive  Company. 
MCRY  indicates  that  it  operates  the 


steam  locomotives  a  total  of  seven 
months  a  year,  including  three  days  in 
the  month  of  February. 

Private  Car  "Colonial  Crafts"  (Waiver 
Petition  Docket  Number  PB-97-9) 
Rod  and  Ellen  Fishbum  seeks  a 
waiver  of  compliance  from  certain 
sections  of  the  Railroad  Power  Brakes 
and  Drawbars  Regulations.  49  CFR  Part 
232.  regarding  the  private  passenger 
coach  they  ovra  called  Colonial  Crafts, 
PPCX  800061.  In  1995,  FRA  granted  the 
National  Railroad  Passenger  Corporation 
(Amtrak)  a  waiver  (Waiver  Petition 
Docket  Number  PB-94-3)  extending  die 
frequency  for  the  cleaning,  oiling, 
testing  and  stenciling  (COT&S)  of 
passenger  cars  equipped  with  26-C 
brake  equipment  from  the  required  36 
months  to  48  months.  The  Fishbums 
request  diat  PPCX  800061  be  under  die 
maintenance  conditions  set  forth  in 
Waiver  Docket  Number  PB-94-3.  This 
would  include  a  COTiS  be  performed 
as  often  as  necessary  to  maintain  the  car 
in  a  safe  and  suitable  condition  for 
service,  but  not  less  frequentiy  than 
once  each  48  months.  It  would  also 
require  a  single  car  test  be  performed  on 
the  car  each  time  it  is  on  a  repair  track, 
but  not  less  frequentiy  than  once  each 

12  months.  „™-~, 

The  Fishbums  declare  that  PPCX 
800061  is  maintained  in  accordance 
with  Amtrak's  standard  maintenance 
procedures  and  is  inspected  annually  by 
Amtrak  inspectors. 

Lewis  and  Clark  Railway  Company 
(Waiver  Petition  Docket  Number 
RSGM-e6-7) 

The  Levris  and  Clark  Railway 
Company  seeks  a  waiver  of  compliance 
from  49  CFR  223.11(c),  which  requires 
that  locomotives  built  or  rebuilt  prior  to 
July  1, 1980,  be  equipped  with  certified 
glazing  in  all  locomotive  cab  v»rindow8. 
The  Lewris  and  Clark  Railway  Company 
requests  a  permanent  waiver  of 
compliance  for  two  locomotives,  LINC 
#81,  built  by  Electro  Motive  Division 
(EMD)  in  1954:  and  LINC  #82.  built  by 
EMD  in  1953,  which  were  never 
equipped  with  certified  glazing.  The 
locomotives  are  utilized  in  passenger 
excursion  and  limited  freight  service. 
They  are  operated  30  miles  between 
Chelatchie  and  Vancouver,  Washington, 
and  3  miles  on  the  Rey  Branch— a 
section  of  the  Burlington  Northern  Santa 
Fe — in  the  state  of  Washington  at  a 
speed  not  in  excess  of  15  mph. 

Madison  Railroad  (Waivw  Petition 
Docket  Number  RSGM-96-14) 

The  Madison  Railroad  (CMP A)  seeks 
a  waiver  of  compliance  from  49  CFR 
223.11(c)  which  requires  that 


locomotives  built  or  rebuilt  prior  to  J»dy 
1, 1980,  be  equipped  with  certified 
glazing  in  all  locomotive  cab  windows 
and  49  CFR  223.13  (a)  and  (b)  which 
requires  cabooses  other  than  yard 
cabooses  be  equipped  with  FRA  Type  I 
glazing  in  forward  and  rearward 
locations,  and  side  facing  be  equipped 
with  glazing  that  meets  the 
requirements  of  FRA  Type  H.  CMPA 
requests  a  permanent  waiver  of 
compliance  for  one  locomotive.  CMPA 
2013,  built  by  Electro  Motive  Division 
locomotive  works  in  1951 ,  which  was 
never  equipped  with  certified  glazing 
and  a  caboose  built  between  1970-1977 
by  the  Canadian  National  Railway  and 
never  equipped  with  FRA  Type  glazing. 
The  Madison  Railroad  operates  a  twenty 
five  mile  short  line.  The  locomotive  will 
be  utilized  in  freight  service  at  speeds 
not  to  exceed  10  mph.  The  caboose  is 
utilized  as  an  office  and  is  sometimes 
used  as  an  inspection  car. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-97-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Qerk.  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Sevendi 
Street,  S.W.,  Mail  Stop  10,  Washington, 
D.C.  20590.  Communications  received 
v^rithin  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9K)0  ajn.-5:00  p.m.)  at 
FRA's  temporary  docket  rtwm  located  at 
1120  Vermont  Avenue.  N.W..  Room 
7051  f  Washington.  D.C  20005. 

luuad  in  Washington,  D.C  on  September 
2, 1997. 

Grady  C  Cothen,  |r^ 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  97-23886  Filed  9-9-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
[FRA  Docket  Numbw  H-«7-«I    . 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Title  49  CFR  211.9 
and  211.41.  notice  is  hereby  given  that 
die  Union  Pacific  Railroad  (UP)  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  exemption 
from  or  waiver  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
petition  is  described  below,  including 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  noUiy  FRA,  in  wriUng,  before 
the  end  of  the  comment  period  and 
specify  the  basis  of  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  waiver  petition  docket 
number  (e.g..  Waiver  PeUtion  Docket 
Number  H-97-6)  and  must  be  submitted 
in  triplicate  to  the  Docket  Clerk.  Office 
of  Chief  Counsel.  Federal  Railroad 
Administration.  Nassif  Building.  400 
Sevendi  Street  S.W..  Mail  Stop  10, 
Washington,  D.C.  20590. 

Communications  received  within  45 
days  of  the  date  of  publication  of  Uiis 
noUce  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
conmiunications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  in  Room  7051, 
1120  Vermont  Street.  N.W.,  Washinjrton 
D.C.  *      ' 

The  UP  requests  a  waiver  of 
compliance  with  certain  provisions  of 
FRA  Safety  Regulations  (Hours  of 
Service  of  Railroad  Employees).  The 
waiver  requested  seeks  relief  from  49 
CFR  228.9(a)(1)  for  the  UP  to  utilize  a 
computerized  system  of  recording  hours 
of  duty  data.  Section  228.9(a)(1)  requires 
that  records  maintained  under  §  228  be 
signed  by  the  employee  whose  time  is 
being  recorded,  or  in  die  case  of  train 
and  engine  crews,  signed  by  die  ranking 
crevranember.  The  UP  seeks  to  establish 
a  computerized  system  of  recording 
hours  of  duty  information  which  would 
not  comply  widi  die  above  requirements 
for  a  "signature"  of  the  employee  or 
ranking  crewmember.  The  UP  proposes 


that  each  employee  will  have  his  or  her 
own  personal  identification  number 
"PIN"  which  will  remain  confidential  to 
the  employee.  When  accessing  the 
computer  for  input  of  the  hours  of 
service  record,  required  by  §228.11,  the 
"PIN"  will  not  appear  on  the  computer 
screen  when  the  employee  enters  his  or 
her  number.  The  "PIN"  is  proposed  to 
satisfy  die  signature  requirements  of  die 
"Hours  of  Service  of  Railroad 
Employees."  The  railroad  maintains  that 
the  change  is  in  the  best  interests  of  all 
parties,  in  that,  it  will  reduce 
unnecessary  papenyork  and  the  costs 
associated  therein  while  providing  the 
railroad,  its  employees  and  the  FRA 
widi  a  superior  level  of  information  on 
a  more  timely  basis  than  is  currendy 
available. 

Issued  in  Washington,  D.C.  on  September 
2. 1997. 

Gndy  C  Cothen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[PR  Doc.  97-23867  Filed  9-9-97;  8:45  am) 
BHJJNQ  CODE  4»t(M»4l 


Estimated  Number  of  Respondents: 
2,400. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (one- 
time filing). 

Estimated  Total  Reporting  Burden: 
2,400  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  im  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washinirton 
DC  20503. 
Dale  A.  Moi-gan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-23868  Filed  9-9-97;  8:45  am) 
BIUJNQ  COOC  4aO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

August  20. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the' 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury  .'Room  2110.  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 


OMB  Number:  1545-0950. 

Form  Number:  IRS  Form  23. 

Type  of  Review:  Revision. 

Title:  Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service. 

Description:  Form  23  must  be 
completed  by  those  who  desire  to  be 
enrolled  to  practice  before  the  Internal 
Revenue  Service.  The  information  on 
die  form  will  be  used  by  die  Director  of 
Practice  to  determine  the  qualifications 
and  eligibility  of  applicants  for 
enrollment. 

Respondents:  Individuals  or 
households.  Federal  Government 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

r    List  of  Countries  Requiring 
Cooperation  With  an  Intamationai 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  die  Internal 
Revenue  Code  of  1986,  die  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in.  or  cooperation  with,  an 
international  boycott  (within  die 
meaning  of  section  999(b)(3)  of  die 
Internal  Revenue  Code  of  1986). 

On  die  basis  of  the  best  information 
currendy  available  to  the  Department  of 
the  Treasury,  die  following  countries 
may  require  participation  in.  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  die  hitemal  Revenue  Code 
of  1986): 

Bahrain 

Iraq 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Republic  of 

Dated:  September  3, 1997. 
Joseph  Gnttentag, 

International  Tax  Counsel  (Tax  Policy). 
(FR  Doc.  97-23963  FUed  9-9-97;  8:45  ami 
BtLLMQ  COOE  4aiO-2S-«l 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Educatkmar 
Institutions 


agency:  OfBce  of  Management  and 
Budget. 

ACTION:  Proposed  revisions  to  OMB 
Circular  A-21. 


-* 


TUMMARY:  This  notice  proposes  to  revise 
Office  of  Management  and  Budget 
Circular  A-21.  "Cost  Principles  for 
Educational  Institutions."  by:  (1) 
Establishing  guidance  for  Federal  cost 
negotiators  to  assure  the  reasonableness 
of  facility  costs,  (2)  implementing  a  new 
alternative  approach  to  replace  using 
special  cost  studies  for  the  recovery  of 
utility  costs  and  deferring  the 
elimination  of  special  cost  studies  for 
the  recovery  of  library  costs,  (3) 
providing  additional  guidance  on  the 
calculation  of  depreciation  and  use 
allowances  on  buildings  and  equipment. 
(4)  proposing  the  use  of  and  soliciting 
input  on  a  standard  format  for  facility 
and  administrative  rate  proposal 
submissions,  and  (5)  changing  the 
distribution  basis  for  the  faciliUes  and 
administrative  cost  application  (from 
salaries  and  wages  to  modified  total 
cUrect  costs)  at  universities  that  use  the 
simplified  (short-form)  method  to 
calculate  their  facilities  and 
administrative  rate. 

DATE:  Comments  on  these  proposals  are 
due  November  10. 1997. 

AOOHesseS:  Comments  should  be 
mailed  to  Gilbert  Tran.  Financial 
Standards  and  Reporting  Branch.  Office 
of  Federal  Financial  Management. 
Office  of  Management  and  Budget  725 
17th  Street.  N.W..  Room  6025. 
Washington.  DC  20503.  Comments  up  to 
three  pages  in  length  may  be  submitted 
via  facsimile  to  202-395-4915. 
Electronic  mail  comments  may  be 
submitted  via  Internet  to 
TRAN_HeAl.EOP.GOV.  Please 
include  the  full  bodv  of  electronic  mail 
comments  in  the  text  and  not  as  an 
attachment.  Please  include  the  name, 
title,  organization,  postal  address,  and 
E-mail  address  in  the  text  of  the 
message. 

FOB  FUHTHER  INFORMATION:  Non-Federal 
organizations  should  contact  the  . 
organization's  cognizant  Federal  agency. 
Federal  agencies  should  contact  Gilbert 
Tran,  Financial  Standards  and 
Reporting  Branch,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget.  (202)  395- 
3993. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose  of  Circular  A-21 

Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  "Cost  Principles 
for  Educational  Institutions."  ^ 
establishes  principles  for  determining 
^osts  applicable  to  Federal  grants, 
contracts,  and  other  sponsored 
agreements  with  educational 
institutions. 

B.  Recent  Prior  Revisions 

Circular  A-21  was  last  amended  on 
May  8,  1996  (61  FR  20880).  The  1996 
revision  incorporated  four  Cost 
Accounting  Standards  applicable  to 
educational  institutions,  issued  by  the 
Cost  Accounting  Standards  Board 
(CASB)  on  November  8,  1994  (59  FR 
55746),  and  extended  these  standards  to 
all  sponsored  agreements.  The  revision 
also:  required  certain  large  institutions 
to  disclose  their  cost  accounting 
practices  by  the  submission  of  a 
Disclosure  Statement  prescribed  by  the 
CASB:  amended  the  definition  of 
equipment;  eliminated  in  1998  the  use 
of  special  cost  studies  to  allocate  utility, 
library  and  student  services  costs;  and.  ' 
required  the  use  of  fixed  facilities  and 
administrative  (F&A)  cost  rates  for  the 
life  of  sponsored  agreements. 
Furthermore,  the  1996  revision: 
established  cost  negotiation  cognizant 
agency  responsibilities;  replaced  the 
term  "indirect  costs  '  with  "facilities 
and  administrative  costs"  (to  descnibe 
more  accurately  the  various  cost 
components  of  sponsored  agreements); 
clarified  the  policy  for  a  change  from 
use  allowance  to  depreciation;  added 
criteria  to  interest  allowability;  and. 
disallowed  tuition  benefits  for  employee 
family  members. 

C.  Revisions  Proposed  for  Comment 

On  February  6.  1995.  OMB  published 
two  sets  of  proposed  revisions  (60  FR 
7104  and  60  FR  7105).  The  first  set  was 
finalized  in  1996.  as  described  in 
Section  B.  The  second  set  required 
further  development  prior  to  proposed 
implementation.  The  following 
proposed  revisions  address  the  second 
set  of  proposals  made  in  1995. 

1.  Establish  a  Review  Process  To  Ensuie 
the  Reasonableness  of  Facility  Costs. 

To  increase  accountability  in  the 
research  component  of  FJkA  costs  and 
ensure  that  the  cost  of  new  research 
facilities  passes  a  "prudent  person"  test 
of  reasonableness,  OMB  proposes  to 
establish  a  review  process  for  research 
facility  construction  project  cosu.  The 
proposal,  which  is  detailed  in  a  new 
Section  F.2.b,  would  require  Federal 
cost  negotiators  to  determine  whether 
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the  gross  square  foot  (GSF)  cost  of  new 
research  facilities  with  an  actual  or 
estimated  total  cost  of  more  than  $10 
million  (or  renovation  costs  of  more 
than  $4  million)  meet  the 
reasonableness  test.  The  review  process 
would  apply  to  all  new  research 
building  construction  and  renovation 
projects  that  are  included  in  F&A  rates 
negotiated  after  January  1,  2000.  The 
review  process  would  apply  only  to 
research  buildings  in  which  40  percent 
or  more  of  total  space  is  devoted  to 
federally-sponsored  agreements. 

Federal  cost  negotiators  will  rely  on 
the  most  recent  GSF  data  collected  by 
the  National  Science  Foundation  (NSF) 
in  resfKjnse  to  its  biennial  survey, 
"Science  and  Engineering  Facilities  at 
Colleges  and  Universities."  Biennially, 
NSF  will  calculate  the  median  cost  per 
GSF  figures  for  new  research  facilities 
and  the  median  cost  per  GSF  for 
renovations  to  research  facilities.  NSF 
will  publish  these  results  in  its  biennial 
survey  report,  which  is  publicly 
available.  The  review  will  apply  to 
projects  in  the  50  states  and  the  District 
of  Columbia,  and  the  benchmarks  will 
be  broken  down  into  the  ten  Federal 

regions  established  by  OMB  Circular  A- 
105,  "Standard  Federal  Regions,"  in 
April  of  1974,  minus  the  island 
territories  (in  addition,  as  explained 
below,  Alaska  and  Hawaii  raise  unique 
issues). 

The  cost  items  that  go  into  research 
facility  costs  have  been  found  to  be 
geographically  sensitive  and  so  the  costs 
within  contiguous  and  regional  states 
should  be  comparable.  NSF  analyzed 
previous  years'  construction  cost  data 
by  these  longstanding  Federal  regions, 
and  found  that  geography  explained  a 
significant  degree  of  variation  in  cost- 
per-square-foot  in  university  research 
facilities  and  that  the  Federal  regional 
grouping  provided  a  reasonable 
approximation  of  comparable 
construction  costs.  Further,  the 
geographic  regions  established  in 
Circular  A-105  are  used  by  the 
Department  of  Health  and  Human 
Services,  which  has  negotiation 
cognizance  over  a  majority  of 
educational  institutions,  in  their 
administration  of  grants  and  contiacts 
and  is  familiar  with  the  grantee 
community.  Therefore,  OMB  proposes 
to  use  these  ten  regions  for  initiating  the 
review  process  for  a  particular 
university  facility  costs.  Given  that 
other  geographic  groupings  could  be 
contemplated,  OMB  invites  suggestions 
of  other  geographic  groupings  that  might 
be  demonstrated  to  be  significant 
contributors  to  research  facility  costs. 
See  proposed  new  Appendix  C  to 
Circular  A-21. 


In  reviewing  data  pertaining  to  newly- 
constructed  or  renovated  space.  Federal 
cost  negotiators  will  determine  whether 
the  facility's  GSF  cost  exceeds  125 
percent  of  the  NSF  median  for  the 
region  in  which  the  facility  is  located. 
No  justification  is  necessary  if  the  GSF 
cost  is  below  the  125  percent 
benchmark.  If  the  GSF  cost  exceeds  the 
125  percent  benchmark,  then 
institutions  must  submit  detailed  and 
quantitative  justifications  in  order  for 
such  costs  to  be  considered  in  rate 
negotiations.  Acceptable  justification 
should  address  one  of  the  follovmig: 

(a)  Lower  life-cycle  costs — The 
institution  must  demonstrate  that  it  will 
incur  higher  up-front  costs  in 
constructing  a  facility  in  order  to  lower 
operating  costs,  and  that  the  initial 
investment  will  benefit  the  institution 
and  sponsored  research  agreements;  or 

(b)  Unique  research  needs — The 
institution  must  demonstrate  that 
unusual  design  or  materials  are  required 
for  the  type  of  research.  For  example, 
biomedical  research  space  costs  are 
typically  more  expensive  than  the  costs 
of  other  types  of  research  space. 

Additionally,  given  the  different 
nature  of  constructlbn  costs  in  Alaska 
and  Hawaii,  a  third  acceptable 
justification  for  construction  costs  to 
exceed  the  benchmarks  is  that  the 
project  lies  in  one  of  those  states. 

It  an  institution's  justification  is 
accepted  by  the  Federal  cost  negotiators, 
the  full  GSF  cost  amount  may  be 
included  in  the  institution's  calculation 
of  its  depreciation  or  use  allowance.  If 
an  institution's  justification  is  not 
deemed  acceptable,  the  Federal  cost 
negotiators  will  limit  payment  of 
facilities'  depreciation  or  use  allowance 
to  the  125  percent  benchmark  rate  for 
the  region  in  which  the  facility  is 
located.  If  an  institution  submits 
justification  that  justifies  costs  above  the 
benchmark  but  justifies  an  amount  less 
than  actual  or  estimated  costs,  the 
Federal  cost  negotiators  and  institutions 
may  arrive  at  an  amount  above  125 
percent  of  the  regional  median  but  less 
than  the  actual  or  estimated  costs  that 
may  be  included  in  an  institution's 
calculation  of  depreciation  and  use 
allowance. 


2.  Implement  an  Alternative  Approach 
for  the  Payment  of  Utility  Costs  and 
Defer  the  Elimination  of  Special  Cost 
Studies  for  the  Recovery  of  Library  Costs 

The  1996  revision  to  Circular  A-21 
indicated  that  special  cost  studies  will 
be  eliminated  starting  with  fiscal  years 
beginning  on  or  after  July  1. 1998.  OMB 
committed  to  developing  an  alternative 
approach  to  replace  special  cost  studies 
for  utility  costs.  The  proposed 


alternative  approach,  as  outlined  in 
proposed  new  subsections  F.4.c  and  d, 
provides  a  simple  methodology  to  pay 
for  increased  utility  costs  related  to 
research  activities.  The  approach 
consists  of  adding  a  utility  cost 
adjustment  (UCA)  of  1.3  percentage 
points  to  the  university's  overall  F&A 
organized  research  rate  calculated  using 
the  standard  CirctUar  A-21  allocation 
methods.  The  1.3  percentage  points 
represent  the  wei^ted  average 
incremental  rate  that  the  Federal 
Government  paid  above  the  rate 
calciUated  using  the  standard  allocation 
methodology  to  institutions  that 
submitted  in  the  past  special  utility 
studies  for  utility  costs  related  to 
research  activities.  OMB  will 
periodically  reassess  the  UCA. 

The  UCA  will  initially  be  available, 
starting  with  fiscal  years  beginning  on 
or  after  July  1. 1998,  to  the  institutions 
that  included  special  cost  studies  in 
their  most  recently  submitted  F&A 
proposal.  The  list  of  these  institutions, 
based  on  review  of  Federal  records,  is 
provided  in  Attachment  A  to  this 
proposal.  OMB  will  develop  criteria  by 
which  the  institutions  may  be 
periodically  recertified  and  by  which 
other  institutions  could  qualify  for  the 
UCA  by  July  1, 2002  and  may  change 

the  UCA.  .      „  _     r 

Further,  due  to  the  uncertain  effects  ot 
recent  and  ongoing  changes  to 
university  libraries  and  their  services 
brought  about  by  the  increased  use  erf 
the  Internet  and  on-line  research,  OMB 
proposes  to  defer  the  elimination  of 
special  cost  studies  to  support  the 
allocation  of  library  costs  until  OMB  has 
an  opportunity  to  evaluate  the  impact  of 
these  changes  on  the  costs  of  library 
services  benefitting  organized  research. 
See  proposed  revised  subsection 
E.2.d.(5). 

3.  Provide  Additional  Guidelines  on 
Depreciation  and  Use  AllowarKes 

In  1995,  OMB  stated  its  intention  to 
examine  and  potentially  revise  the 
current  useful  life  schedules  for 
equipment,  the  cost  of  which  is 
allocated  to  federally-sponsored 
agreements  through  a  use  allowance,  to 
ensure  that  F&A  recovery  payriftnts 
keep  pace  with  the  changing  nature  of 
scientific  equipment.  The  use  allowance 
methodology  is  based  on  an  averaging 
concept  that  defines  a  15-year  useful  life 
as  an  average  life  for  all  equipment  at 
educational  institutions.  OK^'s 
examination  of  this  issue  determined 
that  the  current  15-year  useful  life  used 
in  the  computation  of  use  allowance  is, 
on  balance,  reasonable.  That  is, 
altiiough  the  15-year  useful  life  may  not 
.match  the  expected  life  of  some  types  of 


equipment  (e.g.,  scientific  and  computer 
equipment),  it  remains  appropriate 
considering  the  longer  useful  life  of 
other  types  of  equipment  (e.g.,  furniture 
and  fixtiires).  Therefore,  OMB  does  not 
intend  to  revise  the  useful  life  for 
equipment  for  the  use  allowance 

method. 

For  those  educational  iiutitntions  that 
find  that  a  shorter  useful  life  for  their 
equipment  is  more  appropriate.  Circular 
A-21  allows  the  use  of  depreciation  for 
the  recovery  of  equipment  costs. 

To  provide  more  consistency  in  the 
treatment  of  use  allowance  and 
depreciation  among  educational 
institutions  and  Federal  cognizant 
agencies,  OMB  proposes  the  following 
clarifications  for  the  calculation  of 
depreciation  and  use  allowance: 

(a)  Use  allowance  recovery  shall  be 
limited  to  the  acquisition  costs  of  assets, 
or  fair  market  value  of  donated  assets  at 
the  time  of  donation  (see  proposed 
revised  subsection  J.2.c). 

(b)  Institutions  that  report 
depreciation  in  their  financial 
statements  must  use  the  same 
depreciation  methodology  and  useful 
lives  for  the  F&A  proposal  (see  proposed 
revised  subsection  J.12.b). 

(c)  Guidelines  are  proposed  for  the 
calculation  of  dejweciation  on  buildings 
when  depreciation  is  calcidated  on 
individual  bmlding  components  (see 
proposed  revised  subsection  J.12.b). 
This  revision  establishes  generals 
cat^ories  of  building  components  for 
the  assignment  of  useful  life. 

(d)  Gains  and  losses  shall  be 
computed  on  the  disposition  of 
depreciable  assets  (see  proposed  revised 
section  J.33).  This  is  how  gains  and 
losses  are  computed  under  other  OMB 
cost  principles  found  in  Circulars  A-«7, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Governments,"  and  A- 
122,  "Cost  Principles  for  Non-Profit 
Organizations,"  in  the  treatment  of  gains 
or  losses  resulting  from  disposition  of 
depreciable  assets.  Previously,  Circular 
A-21  was  silent  on  this  issue  because 
depreciation  calculations  were  not 
required  for  educational  institutions 
under  generally  accepted  accounting 
principles  (GAAP). 

4.  Propose  To  Develop  a  Standard 
Format  for  the  Ssubmission  ofFB-A 
Proposals 

A  standard  format  would  assist 
•institutions  in  completing  their  F&A 
rate  proposal  more  efficienUy  and  help 
the  Federal  cognizant  agency  review 
each  proposal  on  a  more  consistent 
basis.  It  would  also  allow  the  Federal 
Government  to  collect  improved 
information  about  F&A  costs  and  to 
analyze  F&A  data  that  could  be  useful 
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in  explaining  variances  in  F&A  rates 
among  institutions.  OMB  intends  to 
develop  the  standard  fonnat  with 
assistance  from  Federal  agencies, 
universities,  and  other  interested 
parties,  and  then  request  comments 
under  the  Paperwork  Reduction  Act 
through  a  notice  in  the  Federal  Register. 
When  completed,  it  will  be  included  as 
an  Appendix  to  the  Circular  and  be 
available  electronically. 

5.  Change  the  distribution  Basis  for  FG-A 
Application  (From  Salaries  and  Wages 
to  Modified  Total  Direct  Costs)  for 
Institutions  That  Use  the  Simplified 
Allocation  Method 

This  change,  detailed  in  proposed 
revised  Section  H.2,  would  provide 
more  comparability  bet%veen  FftA  rates 
at  small  and  large  universities. 

D.  Other  PropoMd  Items  for 
Consideratian  in  the  1995  Notice 

OMB  does  not  propose  at  this  time  to 
make  revisions  on  two  other  items  that 
were  discussed  in  the  1995  Federal 
Register  notice.  They  were:  (1)  to 
develop  methods  for  direct  rharging  of 
space  costs,  and  (2)  to  develop  new 
methods  for  charging  specialized 
services  facilities.  The  following 
discussion  summarizes  the  result  of 
OMB's  analyses  on  these  two  items. 

1.  Develop  Methods  for  Direct  Charing 
of  Space  Costs 

In  Febriiary  1995.  OMB  stated  its 
intention  to  develop  and  test  a  model 
for  charging  facilities  costs  directly  to 
sponsored  agreements.  The  objective  of 
this  study  was  to  strengthen  the 
incentive  for  universities  to  allocate 
space  costs  more  efficiently.  OMB  asked 
the  Federal  Demonstration  Project 
(FDP),  which  was  created  to  test  ways 
to  improve  flexibility  and  reduce 
administrative  costs  associated  with 
grant-making,  to  perform  the  study.  In 
October  1995,  the  FDP  reported  to  OMB 
that  it  had  developed  three  models  of 
direct  charging  space  costs  to  sponsored 
agreements.  It  also  reported  that, 
although  direct  chaii^ng  is  likely  to 
produce  more  efficient  use  of  space,  it 
could  also  impose  an  excessive 
administrative  burden  on  educational 
institutions  and  Federal  agencies. 

In  recognition  of  the  FDP's  concerns. 
OMB  is  not  formally  pursuing  this 
concept  at  the  present  time.  However. 
OMB  requests  that  Federal  research 
agencies  attempt  to  identify  candidate 
institutions  willing  to  pUot  test  direct 
charging.  Federal  agencies  should  work 
with  pilot  institutions  to  identify  the 
best  ways  to  quantify  the  efficiencies 
and  administrative  burdens  direct 


charging  creates  and  to  see  if  an 
acceptable  balance  can  be  developed. 

2.  Consider  New  Methods  for  Charging 
Specialized  Service  Facilities 

In  February  1995.  OMB  stated  ite 
intention  to  develop  a  standard 
methodology  for  uniform  treatment  of 
specialized  service  facilities  (e.g.. 
animal  care,  computer  centers  and 
biohazard  centers).  OMB  examined  the 
issue  and  is  not  considering  a  change  at 
this  time  in  the  current  provisions  for 
charging  specialized  service  facilities 
costs. 

OMB  intended  to  identify  the 
operating  expenses  of  specialized 
service  &cilities  that  should  be 
allocated  to  the  direct  costs  and  those  to 
be  included  in  a  facilify-specific  rate  or 
the  general  facilities  cost  pool.  Based  on 
OMB's  analysis,  costs  associated  with 
the  specialized  service  facilities  can  be 
generally  identified  to  these  facilities.  In 
accordance  %vith  current  provisions  of 
Circular  A-21 .  these  costs  shall  be 
directly  assigned  to  the  special  service 
facilities  and  shall  not  be  included  in  a 
facility-specific  rate  or  the  general 
facilities  cost  pool,  unless  the  costs  are 
immaterial  or  not  readily  identifiable. 
To  allow  the  allocation  of  facilities  and 
general  administrative  costs  associated 
with  specific  specialized  service 
facilities  to  a  general  facilities  cost  pool 
would  violate  the  basic  allocabilify 
principles  of  OMB  cost  principles 
Circulars  (A-21,  A-87  and  A-122)  and 
inequitably  distribute  costs  to  projects 
that  do  not  benefit  from  the  specialized 
service  facilities. 


E.  Clarification  on  the  Use  of  Fixed 
Rates  for  the  Life  of  the  Sponsored 
Agreement 

On  May  8.  1996.  OMB  revised 
Circular  A-21  by  adding  section  G.7. 
"Fixed  rates  for  the  life  of  the  sponsored 
agreement."  (61  FR  20891)  to  require 
Federal  agencies  to  "use  the  negotiated 
rates  for  FiA  costs  in  effect  at  the  time 
of  the  initial  award  throughout  the  life 
of  the  sponsored  agreement."  In  a 
response  to  public  comments  in  the 
preamble  section  (61  FR  20884).  OMB 
indicated  that  "negotiated  rates"  could 
include  predetermined,  fixed  or 
provisional  rates;  and  that  provisional 
rates  could  be  used  for  both  funding  and 
reimbursement  throughout  the  life  of 
the  award. 

OMB's  int«ition  in  section  G.7  was  to 
require  the  Federal  funding  agencies  to 
use  the  negotiated  rates  (final,  fixed  or 
predetermined  rate)  in  effect  at  the  time 
of  the  initial  award  to  determine  the 
total  funding  and  the  reimbursement  of 
FftA  costs  of  a  multi-year  project 
Therefore,  this  notice  is  to  clarify  that      . 


"negotiated  rates."  as  mentioned  in 

section  G.7.  do  not  include  provisional 

rates. 

G.  Edward  DeSmre. 

CkintroUer. 

Circular  A-21  is  proposed  to  be 
revised  as  follows: 

1.  Replace  subsection  E.2.d.(5)  with 
the  following: 

(5)  Notwithstanding  subsection  (3). 
effective  July  1. 1998.  a  cost  analysis  or 
base  other  than  that  in  Section  F  shall 
not  be  used  to  distribute  utilify  or 
student  services  costs.  Instead, 
subsections  F.4.C  and  F.4.d  may  be  used 
in  the  recovery  of  utilify  costs. 

2.  Renumber  subsection  F.2.b  to  F.2.C. 
and  change  the  reference  in  subsection 
F.4.b  from  "subsection  2-b"  to 
"subsection  2.c." 

3.  Add  new  subsection  F.2.b: 
b.  Review  of  selected  research 

facilities  construction  costs.  Cognizant 
agencies  shall  review  the  reasonableness 
of  the  construction  costs,  used  in  an 
institution's  calculation  of  depreciation 
or  use  allowance,  for  all  research-related 
capital  projects  that  meet  the  criteria  in 
subsection  (1).  The  review  requires 
Federal  cost  negotiators  to  determine, 
prior  to  including  a  new  or  renovated 
research  facility's  costs  in  an 
institution  s  F&A  proposal,  whether  the 
cost  per  gross  square  foot  (GSF)  of  new 
facilities  is  reasonable  when  compared 
with  benchmarks  for  construction  or 
renovation  costs  discussed  in  subsection 
(2).  The  goals  of  this  objective  review 
process  are:  to  ensure  that  research 
facility  costs  charged  to  federally- 
sponsored  agreements  are  reasonable,  to 
increase  accountabilify  in  the  facilities 
component  of  FftA  costs,  and  to 
encourage  efficient  construction  and 
renovation  of  research  facilities. 

(1)  All  new  research  capital  projects, 
on  which  design  and  construction 
begins  after  July  1,  1998,  which  are 
included  in  FSlA  rate  proposals 
negotiated  after  January  1,  2000.  shall  be 
reviewed  if  they  meet  the  following 
criteria: 

(a)  Facilities  construction  costs  are 
greater  than  or  equal  to  $10  million,  or 
renovation  costs  greater  than  or  equal  to 
$4  million;  and 

(b)  40  percent  or  more  of  the  facilify's 
depreciation  or  use  allowance  is 
assigned  to  federally-sponsored 
agreements  at  any  time  during  the  life 
of  the  building. 

(2)  The  benchmark  is  equal  to  125 
percent  of  the  most  recent  cost  per  GSF 
data  the  National  Science  Foundation 
(NSF)  collects  in  response  to  its  biennial 
survey,  "Science  and  Engineering 
Facilities  at  Colleges  and  Universities." 
Using  these  survey  daU,  NSF  will 


biennially  calculate  median  cost  per 
GSF  for  new  research  facilities 
constructed  and  median  cost  per  GSF 
for  renovation  projects  completed  at 
colleges  and  universities.  These 
benchmarks  will  be  broken  down 
according  to  ten  Federal  regions  (see 
Appendix  C  of  Circular  A-21). 

(3)  No  jiistification  is  necessary  If  the 
cost  per  GSF  is  below  the  125  percent 
benchmark.  If  the  cost  per  GSF  exceeds 
125  percent  of  the  median  cost  for  the 
region  in  which  the  facility  of  an 
institution  is  located,  then  the 
institution  must  submit  detailed  and 
quantitative  justification  in  order  for 
such  costs  to  be  considered  in  rate 
negotiation.  While  the  submission  can 
address  other  justifications,  the 
institution  must  address  whether  the 
foUovtring  justify  the  higher  rates: 

(a)  Lower  life-cycle  costs— The 
institution  incurred  higher  up- front 
costs  in  constructing  a  facility  in  order 
to  lower  operating  costs.  This  initial 
investment  will  benefit  the  institution 
and  sponsored  research  agreements;  or 

(b)  Unique  research  needs — The 
unusual  design  or  materials,  if  required 
for  the  type  of  research,  that 
significantly  increased  the  construction 
costs  of  the  facilify.  For  example, 
biomedical  research  space  costs  are 
typically  more  expensive  than  the  costs 
for  other  types  of  research  space, 
according  to  NSF  facilities  data. 

Additionally,  given  the  different 
nature  of  construction  costs  in  Alaska 
and  Hawaii,  a  third  acceptable 
justification  for  construction  costs  to 
exceed  the  benchmarks  is  that  the 
project  lies  in  one  of  those  states. 

If  the  Federal  cost  negotiators 
determine  that  an  institution's 
justification  is  acceptable,  then  the  full 
GSF  cost  amount  may  be  included  in 
the  institutions  calculation  of  its 
depreciation  or  use  allowance.  If  the 
Federal  cost  negotiators  determine  that 
an  institution's  justification  is  not 
acceptable,  then  the  Federal  cost 
negotiators  will  limit  payment  of 
facilify's  depreciation  or  use  allowance 
to  the  125  percent  benchmark  rate  for 
the  region  in  which  the  facilify  is 
located.  If  the  Federal  cost  negotiators 
determine  that  an  institution  has 
submitted  a  justification  that  justifies 
costs  above  the  benchmark  but  at  an 
amoimt  less  than  actual  or  estimated 
costs,  then  the  Federal  cost  negotiators 
and  institutions  may  arrive  at  an 
amount  above  125  percent  of  the 
regional  median  but  less  than  the  actual 
or  estimated  costs  that  may  be  included 
in  an  institution's  calculation  of 
depreciation  or  use  allowance. 

4.  Add  new  subsections  F.4.c  and 
F.4.d: 


c.  For  F*A  rates  negotiated  on  or  after 
July  1, 1998.  an  institution  that 
previously  employed  a  utilify  special 
cost  study  in  its  most  recently 
negotiated  F&A  rate  proposal  in 
accordance  with  Section  E.2.d,  may  add 
a  utilify  cost  adjustment  (UCA)  of  1.3 
percentage  points  to  its  negotiated 
overall  F&A  rate  for  organized  research. 
The  allocation  of  utilify  costs  to  the 
benefitting  functions  shall  otherwise  be 
made  in  the  same  manner  as  described 
in  subsecUon  F.4.b.  Beginning  on  July  1, 
2002.  Federal  agencies  shall  reassess 
periodically  the  eligibilify  of 
institutions  to  receive  the  UCA. 

d.  Beginning  on  July  1.  2002.  Federal 
agencies  shall  receive  applications  for 
utilization  of  the  UCA  from  institutions 
not  sul^ect  to  the  provisions  of 
subsection  F.4.C. 
5.  Replace  subsection  H.l.a  with  the 

following: 

a.  Where  the  total  direct  cost  of  work 
covered  by  Circular  A-21  at  an 
institution  does  not  exceed  $10  million 
in  a  fiscal  year,  the  use  of  the  simplified 
procedure  described  in  subsection  2. 
may  be  used  in  determining  allowable 
FatA  costs.  Under  this  simplified 
procedure,  the  institution's  most  recent 
annual  financial  report  and  immediately 
available  supporting  information  shall 
be  utilized  as  basis  for  determining  the 
FfcA  cost  rate  applicable  to  all 
sponsored  agreements. 

6.  Replace  subsection  H.2.a  with  the 
following: 

a.  Establish  the  total  costs  mcurred  by 
the  institution  for  the  base  period. 

7.  Replace  subsection  H.2.c  with  the 

c.  Establish  the  modified  total  direct 
cost  distribution  base,  as  defined  in 

Section  G.2.  .  ^  . 

8.  Replace  subsection  H.2.e  with  the 

following: 

e.  Apply  the  FfcA  cost  rate  to  the 
modified  total  direct  costs  for  individual 
agreements  to  determine  the  amount  of 
FfcA  costs  allocable  to  such  agreements. 

9.  Replace  subsection  J.12.b.(2)  with 
the  following: 

(2)  The  depreciation  method  used  to 
charge  the  cost  of  an  asset  (or  group  of 
assets)  to  accounting  periods  shall 
reflect  the  pattern  of  consxmiption  of  the 
asset  during  its  useful  life.  In  the 
absence  of  clear  evidence  indicating  that 
the  expected  consumption  of  the  asset 
will  be  significantly  greater  in  the  early 
portions  than  in  the  later  portions  of  its 
useful  life,  the  straight-line  method 
shall  be  presumed  to  be  the  appropriate 
niethod.  Depreciation  methods  once 
used  shall  not  be  changed  unless 
approved  in  advance  by  the  cognizant 
Federal  agency.  The  depreciation 
methods  used  to  calculate  the 


depreciation  amounts  for  FfcA  rate 
purposes  shall  be  the  same  methods 
used  by  the  institution  for  its  fiiwnciei 
statements.  This  section  does  not  apply 
to  institutions  (e.g..  public  institutions) 
which  are  not  required  to  record 
depreciation  by  applicable  generidly 
accepted  accounting  principles  (GAAP). 
10.  Replace  subsection  I.12.b.(4)  with 
the  following: 

(4)  When  the  depreciation  method  is 
used  for  buildings,  a  building  may  be 
divided  into  three  general  components. 
Each  component  item  must  then  be 
depreciated  over  its  estimated  useful 
life.  The  three  general  components  of  a 
building  are:  building  shell  (including 
construction  and  design  costs),  building 
services  systems  (e.g.,  elevators.  HVAC, 
plumbing  system  and  heating  and  air- 
conditioning  system)  and  fixed 
equipment  (e.g.,  sterilizers,  casework, 
fumehoods,  cold  rooms  and  glassware/ 
washers).  When  an  institution  elects  to 
depreciate  its  buildings  by  its 
components,  the  same  depreciation 
methods  must  be  used  for  FfcA  purposes 
and  financial  statements  purposes,  as 
described  in  subsection  b.(2).  However, 
the  entire  building,  including  the  shell 
and  aU  components,  may  be  treated  as 
a  single  asset  and  depreciated  over  a 
single  useful  life. 

11.  Replace  subsection  J.12.c(l)  with 
the  following: 

(1)  The  use  allowance  for  buildings 
and  improvements  (including 
improvements  such  as  paved  parking 
areas,  fences,  and  sidewalks)  shall  be 
computed  at  an  annual  rate  not 
exceeding  two  percent  of  acquisition 
cost  The  use  allowance  for  equipment 
shall  be  computed  at  an  annual  rate  not 
exceeding  six  and  two-thirds  percent  of 
acquisition  cost  Use  allowance  recovery 
is  limited  to  the  acquisition  costs  of  the 
assets.  For  donated  assets,  use 
allowance  is  limited  to  the  fair  market 
of  the  assets  at  the  time  of  donation. 
12.  Replace  section  1.33  with  the 
following: 

33.  Profits  and  losses  on  disposition 
of  plant  equipment  or  other  capital 
assets. 

a.  (1)  Gains  and  losses  on  the  sale, 
retirement,  or  other  disposition  of 
depreciable  property  shall  be  included 
in  the  year  in  which  they  occur  as 
credits  or  charges  to  the  asset  cost 
grouping(s)  in  which  tiie  property  was 
included.  The  amoimt  of  the  gain  or  loss 
to  be  included  as  a  credit  or  charge  to 
the  appropriate  asset  cost  grouping(s) 
shall  be  the  difierence  between  the 
amount  realized  on  the  property  and  the 
undepreciated  basis  of  the  property. 

(2)  Gains  and  losses  on  the 
disposition  of  depreciable  property  shall 
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not  be  recognized  as  a  separate  credit  or      FEDERAL    REGIONS    FOR    HnwciTDiir- 
cha«e  under  the  following  condiUons:  BON    BENCHMARK    FACn  n^f 

(a)  The  gain  or  loss  is  processed  r^T<Z!r^  V     1.  •^ACILITIES 
through  a  depreciation  account  and  U  VX3STS— continued 
reflected  in  the  depreciation  allowable 
under  Section  J.  1 2.                                           Region 

(b)  The  property  is  given  in  exchange      

as  part  of  the  purchase  price  of  a  similar      HI  

item  and  the  gain  or  loss  is  taken  into 

account  in  determining  the  depreciation 

cost  basis  of  the  new  item.  ^ 

(c)  A  loss  results  from  the  failure  to 
maintain  permissible  insurance,  except 
as  otherwise  provided  in  Section  J.21.d.      u 

(d)  Compensation  for  the  use  of  the 
property  was  provided  through  use  vi 
allowances  in  lieu  of  depreciation. 

b.  Gains  or  losses  of  any  nature  arising     VII 

from  the  sale  or  exchange  of  property 

other  than  the  property  covered  in  VIII 

subsection  a  shall  be  excluded  in 
computing  Federal  award  costs. 

c.  When  assets  acquired  with  Federal  " " 

funds,  in  part  or  wholly,  are  disposed  v 

of,  the  distribution  of  the  proceeds  shall 

be  made  in  accordance  with  Circular  A-     

110.  "Uniform  Administrative  Attachment  A 

Requirements  for  Grants  and 

Agreements  with  Institutions  of  Hieher       .„  ."V"f  °  ™"5"*''"«  *'«•<  included  special 

Appendix  C  1-  BMton  College  .^ 

2.  Boaton  University  ' 

3.  California  Institute  of  Technology 

4.  Columbia  University 

5.  Cornell  University  (Endowed) 

6.  Cornell  University  (SUtutory) 

7.  Cornell  University  (Medical) 

8.  Emory  University 

9.  Harvard  Medical  School 

10.  Harvard  University 

11.  Johns  Hopkins  University 

12.  MassachusetU  Institute  of  Technology 

13.  Medical  University  of  South  Carolina 


14 
15 


Deteware.    Maiyland.    Pennsylva- 
nia. Virginia.  West  Virginia  and 
District  of  CoJumtoa. 
Alabama.   Flofida.  Geofgia.   Ken- 
tucky, Mississippi.   North  Caro- 
lina. South  Carolina  arxJ  Ten- 
nessee. 
Illinois.    Indiana.    Michigan.    Min- 
nesota, Ohio  and  Wisconsin. 
Arkansas,  Louisiana,  New  Mexico. 

Oklahoma  and  Texas. 
k>wa.   Kansas.  Missouri  and  Ne- 
braska. 
Colorado.  Montana.  North  Dakota. 
South  Dakota,  Utah  and  Wyo- 
ming. 
Arizona.    CaKfomia,    Hawaii    and 

Nevada. 
Alaska,  Idaho,  Oregon  and  Wash- 
ington. 


Federal  Regions  for  Construc- 
tion Benchmark  Facilities  Ddsts 


Regkxi 


States  (and  the  District  of 
Columbia) 


Coonecteut.  Maine.  Massachu- 
setts. New  Hampshire,  Rhode 
Island  and  Vermont. 

New  York  and  New  Jersey. 


16 

17 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 


41 
42 
43 

44. 

45. 

46. 
47. 
48. 
49. 
50. 


Mount  Sinai  School  of  Medicine 
New  York  University  (except  New  York 
University  Medical  Center) 
New  York  University  Medical  Center 
North  Carolina  State  Uni  arsity 
.  Northeastern  University 
Oregon  Health  Sciences  University 
Oregon  State  University  -_ 

Rice  University 
Rockefeller  University 
Stanford  University 
Tufts  University 
Tulane  University 
University  of  Arizona 
University  of  CA,  Berkeley 
University  of  CA,  Irvine 
University  of  CA.  Los  Angeles 
University  of  CA.  San  Diego 
University  of  CA.  San  Francisco 
University  of  Colorado.  Health  Sciences 
Center 

University  of  Illinois.  Urbana 
University  of  Pennsylvania 
University  of  Pittsbuigh 
University  of  Rochester 
University  of  SouUiem  California 
University  of  Virginia 
University  of  Michigan 
University  of  Massachusetts,  Medical 
Center 

University  of  Medicine  ft  Dentistry  of 
New  Jersey 

University  of  Connecticut.  Health 
Sciences  Center 

University  of  Vermont  &  SUte  Agriculture 
College 

University  of  Texas,  Austin 
University  of  Texas  Southwestern 
Medical  Center 

Virginia  Commonwealth  University 
Vanderbilt  University 
Washington  University 
Yale  University 
Yeshiva  University 


Wednesday 
September  10,  1997 


(PR  Doc.  97-23878  Filed  9-9-97;  8:45  am) 
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Part  III 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  25 

Federal  Reserve  System 

12  CFR  Parts  208  and  211 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  369 


Prohibition  Against  Use  of  Interstate 
Branches  Primarily  for  Deposit 
Production;  Joint  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  tfie  Comptroller  of  the 
Currency 

12  CFR  Part  25 

[Docket  No.  97-16] 

RIN1557-AB50 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  21 1 

[Rogulstions  H  and  K;  Doclwt  No.  R-09e2] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  369 
RIN3064-AB97 

Prohibition  Against  use  of  Interstate 
Branches  Primarily  for  Deposit 
Production 

AGEHaES:  OfBce  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTKM:  Joint  final  rule. 


SMMARY:  The  OCC,  Board,  and  FDIC 
(collectively,  agencies)  are  adopting 
uniform  regulations  to  implement 
section  109  (section  109)  of  the  Riegle- 
Neal  Interstate  Banidng  and  Branching 
Efficiency  Act  of  1994  (Interstate  Act). 
The  final  rule  reflects  comments 
received  on  the  proposal  and  further 
internal  consideration  by  the  agencies. 
As  required  by  section  109,  the  final 
rule  prohibits  any  bank  firom 
establishing  or  acquiring  a  branch  or 
branches  outside  of  its  home  state  under 
the  Interstate  Act  primarily  for  the 
purpose  of  deposit  production,  and 
provides  guidelines  for  determining 
whether  such  bank  is  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  these  branches. 
EFFECTIVE  DATE:  October  10,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Neil  M.  Robinson,  Senior 
Attorney,  Community  &  Consumer  Law 
Division  (202)  874-5750;  Kevin  L.  Lee. 
Senior  Attorney,  Enforcement  and 
Compliance  Division  (202)  874-4800; 
Andrew  T.  Gutierrez,  Attorney. 
Legislative  and  Regulatory  Activities 
Division  (202)  874-5090;  or  with  respect 
to  Federal  branches  of  foreign  banks. 
Maureen  Cooney,  Senior  Attorney, 
International  Activities  Division  (202) 
874-0680. 

Board:  Lawraime  Stewart.  Senior 
Attorney.  Legal  Division  (202)  452- 


3513;  Robert  L.  McKague.  Attorney. 
Legal  Division  (202)  452-2810;  Shawn 
McNulty,  Assistant  Director,  Division  of 
Consumer  and  Community  Affairs  (202) 
452-3946;  or  with  res{}ect  to  foreign 
banks.  Kathleen  M.  O'Day.  Associate 
General  Counsel,  Legal  Division  (202) 
452-3786. 

FDIC:  Louise  Kotoshirodo.  Review 
Examiner,  Division  of  Consumer  Affairs 
(202)  942-3599;  Doris  L.  Marsh, 
Examination  Specialist.  Division  of 
Supervision  (202)  898-8905;  or  Gladys 
Cruz  Gallagher,  Counsel,  Legal  Division 
(202) 898-3833. 


SUPPl^MENTARY  INFORMATION: 

Background 

The  Interstate  Act '  provides 
expanded  authority  for  a  domestic  or 
foreign  bank  to  establish  or  acquire  a 
branch  in  a  state  other  than  the  bank's 
home  state  (host  state).  Section  109 
requires  the  agencies  to  prescribe 
uniform  rules  that  prohibit  the  use  of 
the  authority  under  the  Interstate  Act  to 
engage  in  interstate  branching  primarily 
for  the  purpose  of  deposit  production.  ^ 
The  agencies  must  also  provide 
guidelines  to  ensure  that  banks  that 
operate  such  branches  are  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  the  branches. 
Congress  enacted  section  109  to  ensure 
that  the  new  interstate  branching 
authority  provided  by  the  Interstate  Act 
would  not  result  in  the  taking  of 
deposits  from  a  community  without 
banks  reasonably  helping  to  meet  the 
credit  needs  of  that  community.  See 
H.R.  Conf.  Rep.  No.  103-651.  at  62 
(1994). 

Overview  of  Proposed  Rule  and 
Comments 

The  agencies  published  a  joint  notice 
of  proposed  rulemaking  on  March  17 
1997  (62  FR  12730).  The  proposed  rule 
applied  to  any  bank  that  established  or 
acquired,  directly  or  indirectly,  a  branch 
under  the  authority  of  the  Interstate  Act 
or  amendments  to  any  other  provision 
of  law  made  by  Uie  Interstate  Act  These 
branches  were  referred  to  as  "covered 
interstate  branches."  The  proposed  rule 
provided  that,  beginning  no  earlier  than 
one  year  after  a  bank  established  or 
acquired  a  covered  interstate  branch,  the 
appropriate  agency  would  determine 
whether  the  bank  satisfied  a  "loan-to- 
deposit  ratio  screen"  based  on 
reasonably  available  data. 

The  loan-to-deposit  ratio  screen 
compared  the  bank's  loan-to-deposit 
ratio  within  the  state  where  the  bank's 
covered  interstate  branches  were  located 


(the  bank's  statewide  loan-to-deposit 
ratio)  3  with  the  loan-to-deposit  ratio  of 
banks  whose  home  state  was  that  state 
(host  state  loan-to-deposit  ratio).  If  the 
loan-to-deposit  ratio  screen  indicated 
that  the  bank's  statewide  loan-to-deposit 
ratio  was  at  least  50  percent  of  the  host 
state  loan-to-deposit  ratio,  no  further 
analysis  woidd  be  required.  If,  however, 
the  appropriate  agency  determined  that 
the  bank's  statewide  loan-to-deposit 
ratio  was  less  than  50  percent  of  the 
host  state  loan-to-deposit  ratio,  or 
determined  that  reasonably  available 
data  did  not  exist  that  permitted  the 
agency  to  determine  the  baidi's 
statewide  loan-to-deposit  ratio,  the 
agency  would  perform  a  "credit  needs 
determination." 

Under  the  credit  needs  determination, 
the  appropriate  agency  would  review 
the  loan  portfolio  of  the  bank  and 
determine  whether  the  bank  was 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state'.  Consistent  with 
section  109.  the  agencies  would 
consider  the  following  in  making  a 
credit  needs  determination:  (1)  Whether 
the  covered  interstate  branches  were 
formerly  part  of  a  failed  or  failing 
depository  institution;  (2)  whether  the 
covered  interstate  branches  were 
acquired  under  circiunstances  where 
there  was  a  low  loan-to-deposit  ratio 
because  of  the  nature  of  the  acquired 
institution's  business;  (3)  whether  the 
covered  interstate  branches  have  a 
higher  concentration  of  commercial  or 
credit  card  lending,  trust  services,  or 
other  specialized  activities;  (4)  the 
ratings  received  by  the  bank  under  the 
Community  Reinvestment  Act  of  1977 
(CRA);  *  (5)  economic  conditions, 
including  the  level  of  loan  demand, 
within  the  communities  served  by  the 
covered  interstate  branches;  and  (6)  the 
safe  and  sound  operation  and  condition 
of  the  bank. 

A  bank  that  failed  the  loan-to-deposit 
ratio  screen  and  that  received  a 
determination  that  it  was  not  reasonably 
helping  to  meet  the  credit  needs  of  the 
communities  served  by  the  bank's 
interstate  branches  could  be  subject  to 
section  109's  sanctions  after  a  hearing 
under  section  8(h)  of  the  Federal 
Deposit  Insurance  Act* 


'  Pub.  L.  No.  103-328.  108  StoL  2338. 
M2  U.S.C  1835«. 


'The  proposed  rule  designated  (his  ratio  as  the 
"covered  interstate  branch  loan-(o.deposit  ratio." 
The  agencies  changed  the  teiro  because  some 
commentera  mistakenly  interpreted  the  proposed 
rule  as  requiring  each  covered  interstate  branch  to 
be  tested  under  section  109s  loan-to-deposit  ratio 
screen.  Section  109  requires  consideration  of  a 
bank's  statewide  lending  and  deposit  taking  as 
determined  by  the  appropriate  agency. 

♦12U.S.C.  2901rt»eq. 

M2U.S.C  1818(h). 


The  proposed  rule  also  recognized 
that  data  necessary  to  perform  the 
calculations  required  by  the  loan-to- 
deposit  ratio  screen  may  not  be 
reasonably  available  without  imposing 
additional  regulatory  burdens  on  banks. 
As  discussed  in  the  proposal,  data  that 
are  currendy  reported  have  limited  use 
in  showing  the  geographic  location  of 
depositors  and  borrowers  that  is 
necessary  for  calculating  the  host  state 
loan-to-deposit  ratio.  In  addition,  data 
storage  practices  vary  widely  from  bank 
to  bank,  thereby  making  it  difficult  to 
determine  how  many  multistate  banks 
would  have  reasonably  available  data 
relevant  to  calculating  the  bank's 
statewide  loan-to-deposit  ratio  in  each 
state  in  which  the  bank  has  branches. 
The  agencies  requested  comment  on  the 
data  availability  issues  raised  by  section 
109,  including  possible  sources  of 
relevant  data  that  would  be  reasonably 
available  to  the  agencies  and 
appropriate  methods  of  calculating  the 
ratios.  The  agencies  abo  requested 
comment  on  the  proposed  rule's 
approach  of  conducting  a  credit  needs 
determination  before  applying  the  loan- 
to-deposit  ratio  screen.  If  data  sufficient 
to  calculate  the  bank's  statewide  loan- 
to-deposit  ratio  were  not  reasonably 
available.  . 

Collectively,  the  agencies  received  54 
comments  on  the  proposal.  Comments 
were  received  from  bank  holding 
companies  (11),  individual  banks  (17), 
banking  industry  representatives  (8), 
state  b^ik  commissionera  and  an 
association  of  state  bank  commissionera 
(7).  consumer  and  commimity 
representatives  (9).  a  nonbanking 
company  (1),  and  an  individual  (1). 
Commentera  supporting  the  proposal 
noted  that  the  agencies  were  limited  by 
section  109's  prohibition  against 
imposing  new  burdens  on  banks. 
Commentera  opposing  the  proposal 
generally  disagreed  with  the  statutory 
scheme  rather  than  its  proposed 
implementation.  Other  commentera 
suggested  modifications  to  the  proposal. 
In  developing  the  final  rule,  the 
agencies  have  carefully  considered  all 
comments  in  light  of  the  language  and 
legislative  intent  of  section  109.  For  the 
reasons  discussed  in  detail  below,  the 
agencies  have  adopted  the  rule 
substantially  as  proposed. 

Analysis  of  Comments  and  Final  Rule 

Interstate  Branches  Covered 

Several  commentera  raised  a 
threshold  issue  based  on  a  statement  in 
the  proposed  rule  concerning  its 
coverage.  The  proposed  rule  stated  that 
domestic  banks  may  have  branches 
located  outside  a  bank's  home  state  that 


are  not  within  the  scope  of  section  109 
because  they  were  not  established  or 
acquired  pureuant  to  authority  in  the 
Intentate  Act*  Several  commentera 
disputed  this  statement,  especially  as 
applied  to  any  bank  not  grand&thered 
under  the  McFadden  Act  of  1927.' 
These  commentera  cited,  in  particular, 
pending  litigation  challenging  the 
legality  of  branches  established  under 
the  main  office  relocation  provision  in 
the  National  Bank  Act«  Commentera 
also  stated  that  "thousands"  of  branches 
retained  in  transactions  involving  the 
relocation  of  a  national  bank's  main 
office  across  state  lines  before  Jime  1, 
1997  (retained  branches),  may  be  among 
the  bank  branches  deemed  to  be  outside 
the  coverage  of  section  109. 

The  coverage  of  the  final  rule 
coincides  with  the  coverage  of  the 
Interatate  Act  thereby  ensuring  that  the 
agencies  vvrill  apply  section  109 
consistent  with  the  Interatate  Act 
Consistent  with  section  109,  and  as 
stated  in  the  proposed  rule,  the  final 
rule  applies  to  any  branch  (1) 
established  or  acquired  outside  a  bank's 
home  state  pureuant  to  the  Literetate  Act 
or  any  amendment  ihade  by  the 
Interatate  Act  to  any  other  provision  of 
law,  or  (2)  that  could  not  have  been 
established  or  acquired  outside  a  bank's 
home  state  but  for  the  previous 
establishment  or  acquisition  of  a  branch 
established  pureuant  to  the  Interatate 
Act. 

The  issue  of  the  applicability  of 
section  109  to  branches  in  connection 
with  a  relocation  under  the  National 
Bank  Act  is  an  issue  within  the 
jurisdiction  of  the  OCC.  The  OCC  notes 
that  a  Federal  court  of  appeals  recentiy 
issued  an  opinion  in  one  pending  case 
involving  relocations  under  the  National 
Bank  Act'  The  OCC  believes  that  the 
commentera  significanUy  overestimated 
the  potential  number  of  affected 
branches.  The  OCC  estimates  that  by 
mid- 1998,  as  banks  establish  or  acquire 
branches  pureuant  to  the  Interstate  Act, 
at  most  only  a  few  hxmdred  retained 
branches,  owned  by  a  small  number  of 
community  or  mid-sized  banks,  would 
remain  and  expects  that  the  number  of 
these  retained  branches  will  continue  to 
decrease  as  the  banks  engage  in 


transactions  punuant  to  the  Interatate 

Act 

Data  Availability 

Commentera  described  in  detail  die 
shortcomings  of  reported  data  for 
calculatiag  the  host  state  loan-to-deposit 
ratio. '°  Other  commentera  described  the 
significant  limitations  on  currently 
available  data  for  providing  the 
geographic  location  of  a  depositor  or 
borrower  that  is  necessary  to  calculate 
the  bank's  8tatev>ride  loan-to-deposit 
ratio.  A  niunber  of  commentera  also 
noted  that  sampling  loan  files  to 
calculate  this  ratio  could  significanUy 
increase  regulatory  burden  by  extending 
the  duration  of  an  examination  and  by 
requiring  a  bank  to  devote  additional 
resources  to  the  examination  process.* ' 
Some  commentera  recommended, 
however,  that  the  agencies  require  banks 
to  report  publicly  additional  data  on  the 
geographic  locations  of  their  loans  and 
deposits,  and  requested  that  the 
agencies  obtain  sufficient  data  to 
calculate  the  bank's  statewide  loan-to- 
deposit  ratio  in  all  cases  regardless  of 
the  regulatory  biudens  imposed. 

The  language  of  section  109  and  its 
legislative  history  make  clear  that  the 
agencies  are  to  administer  section  109 
without  imposing  additional  regulatory  _ 
burdens  on  banks.  Section  109  directs 
the  agencies  to  calculate  the  bank's 
statevnde  loan-to-deposit  ratio  from 
reasonably  available  information, 
including  an  agency's  sampling  of  the 
bank's  loan  files  during  an  examination, 
or  odier  available  data.  The  agencies 
also  are  required  to  calculate  the  host 
state  loan-to-deposit  ratio  as 
determinable  from  relevant  sources.  The 
House  Conference  Report  states  that 
"[t]he  Conferees  do  not  intend  that 
section  109  create  any  additional 
regulatory  or  paperwork  burdens  for  any 
institution."  H.R.  Conf.  Rep.  No.  103- 
651.  at  62  (1994).  Therefore,  consistent 
with  the  language  and  intent  of  section 
109.  the  final  rule  does  not  impose 
additional  data  reporting  requirements 


»As  noted  in  the  proposed  rule.  limited  branches 
{i.e..  offices  that  only  accept  international! y-reUted 
deposits  permissible  for  an  Edge  Act  corporation  to 
accept)  and  agencies  operated  by  foreign  banks 
outside  their  home  sUte  are  not  subject  to  section 
109. 

'12U.S.C.36. 

•12U.S.C.  30. 

fSeeChigtieri  v.  Sun  Worid  Nat'l  Ass'n,  Noa.  96- 
50847  and  96-50948  (5lh  Cir.  July  22. 1997). 


'OThe  agencies  have  also  reviewed  a  report  by  the 
Comptroller  General  of  the  United  States  entiUed 
"Bank  Data;  Material  Loss  of  Oversight  Information 
From  Interstate  Banking  Is  Unlikely"  (GAO/GGD/ 
97049)  (March  26, 1997). 

' '  The  commenters  alao  confirmed  the  agendea' 
supervisory  experience  that  sampling  at  a  particular 
branch  would  not  always  produce  reliable  data 
because  of  wide  variations  in  data  collection 
practices.  For  example,  a  bank  may  book  loans  or 
deposits  at  locations  outside  the  sUte  where  the 
borrowers  or  depositors  are  located.  Many  domaatic 
and  foreign  institutions  often  consolidate 
commercial  loans  and  depoaiu  at  a  banks  main 
office,  while  mortgage  lending  may  be  booked  at  a 
mortgage  lending  subsidiary.  Although  the  loan* 
may  have  been  made  through  a  bank's  covered 
interstate  branch,  they  might  not  be  booked  at  that 
branch. 
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nor  does  it  generally  require  a  bank  to 
produce,  or  assist  in  producing,  relevant 
data. 

When  data  sufficient  to  calculate  a 
bank's  statewide  loan-to-deposit  ratio 
are  not  reasonably  available,  the 
agencies  will  conduct  a  credit  needs 
determination  as  discussed  below.  The 
agencies  believe  that  this  approach 
accomplishes  the  purpose  of  section  109 
without  imposing  additional  burdens  on 
the  bank. 


Two-Step  Analysis 

Commenters  generally  supported  the 
approach  of  the  appropriate  agency 
conducting  a  credit  needs  determination 
if  reasonably  available  data  are 
insufficient  to  calculate  the  bank's 
statewide  loan-to-deposit  ratio.  Some 
commenters.  however,  suggested  that  a 
bank  should  be  allowed  to  request  a 
credit  needs  determination  before  the 
application  of  the  loan-to-deposit  ratio 
screen  in  a  section  109  review.  Other 
commenters  stated  that  the  credit  needs 
determination  should  be  abandoned  in 
favor  of  testing  only  with  the  loan-to- 
deposit  ratio  screen. 

After  carefully  considering  the 
comments  received  on  this  point,  the 
agencies  have  concluded  that  the 
Interstate  Act  requires  the  agencies  to 

conduct  a  loan-to-deposit  ratio  screen 

or  to  determine  that  sufficient  data  are 
not  reasonably  available— before  making 
a  credit  needs  determination. 

Section  109  provides  a  two-step 
analysis  to  confirm  a  bank's  compliance 
with  its  prohibition  against  deposit 
production  offices.  The  firet  step 
attempts  to  measure  compliance  with 
the  prescribed  loan-to-deposit  ratio 
screen,  and  the  agencies  will  take  into 
account  all  reasonably  available  data 
relevant  to  calculating  the  bank's 
statewide  loan-to-deposit  ratio  on  a 
case-by-case  basis  in  order  to  determine 
whether  that  ratio  can  be  calculated 
from  such  data. 

Relevant  data  are  data  that,  fiw 
example,  geocode  loans  or  that  can  be 
used  to  sort  borrowers  by  zip  codes.  The 
agencies  also  will  consider  data  that  are 
reasonably  determinable  from  available 
information,  which  would  include  the 
agency's  sampling  of  the  bank's  loan 
files  during  an  examination,  or  data  that 
would  be  otherwise  available  from  the 
bank,  such  as  data  currently  required  to 
be  reported  by  the  bank.  In  determining 
whether  to  sample  a  bank's  loan  files  for 
the  purposes  of  section  109  during  an 
examination,  the  agencies  will  consider 
the  regulatory  burden  imposed  within 
the  context  of  the  examination.  For 
example,  an  undue  regulatory  burden 
could  result  if  a  bank  were  required  to 
expend  resources  that  materially 


exceeded  the  resources  required  to 
produce  data  for  sampling  for  other 
examination  purposes.  Similarly, 
sampling  for  the  purpose  of  section  109 
that  would  require  a  substantial 
extension  of  the  scope  or  duration  of  the 
examination  coidd  also  produce  an 
undue  regulatory  burden  on  the  bank.  In 
such  cases,  the  language  and  legislative 
intent  of  section  109  support  proceeding 
to  the  second  step  in  the  two-step 
analysis. 

If  the  appropriate  agency  determines 
that  data  relevant  to  calculating  the 
bank's  statewide  loan-to-deposit  ratio 
are  not  reasonably  available  without 
imposing  an  undue  regulatory  burden. 
or  if  the  bank  fails  the  loan-to-de(>osit 
ratio  screen  based  on  reasonably 
available  data,  in  the  second  step  the 
appropriate  agency  will  look  at  the 
bank's  activities  through  a  credit  needs 
determination.  A  credit  needs 
determination  therefore  will  be  made  in 
all  cases  in  which  the  appropriate 
agency  is  unable  to  readily  verify 
compliance  with  the  section  109  loan- 
to-deposit  ratio  screen.  Banks  may 
provide  the  agencies  with  any  relevant 
information,  including  loan  data,  if  a 
credit  needs  determination  is  required. 

If  the  appropriate  agency  has  not 
determined  the  bank's  statewide  loan- 
to-deposit  ratio  and  the  bank 
subsequenUy  receives  an  adverse  credit 
needs  determination,  the  agency  will 
then  apply  the  loan-to-deposit  ratio 
screen.  Applying  the  loan-to-deposit 
screen  at  this  stage  in  the  process  is 
consistent  with  the  agencies'  statutory 
duty  to  determine  a  bank's  compliance 
with  section  109  and  to  seek  sanctions 
against  a  bank  that  fails  to  comply,  as 
appropriate.  Since  a  bank  must  fail  both 
the  loan-to-deposit  screen  and  the  credit 
needs  determination  in  order  to  be  out 
of  compliance  with  section  109.  the 
agencies  have  an  obligation  to  apply  the 
loan-to-deposit  screen  before  seeking 
sanctions.  Obtaining  sufficient  data  to 
calculate  die  bank's  statewide  loan-to- 
deposit  ratio  may  require  the 
appropriate  agency  to  expand  the  scope 
and  duration  of  its  examination  and 
moy  require  the  bank  to  assist  the 
appropriate  agency  in  producing  data 
that  may  not  be  reasonably  available. 
The  agencies  conclude  that  their 
statutory  responsibility  to  ensure 
compliance  with  the  statute  after  an 
adverse  credit  needs  determination 
must  outweigh  consideration  of 
regulatory  burden  that  may  be  imposed 
on  a  bank  in  order  to  carry  out  the 
legislative  purpose  of  section  109. 
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Section  109  Loan-to-Depoait  Ratios 

A.  Host  State  Loan-to-Deposit  Ratio 

Relevant  Data 

The  agencies  will  use  the  aimual 
Summary  of  Deposits  (prepared  as  of 
June  30)  as  the  most  reasonably 
available  source  of  reported  data  on 
deposits.  The  agencies  also  will  use 
quarterly  Consolidated  Reports  of 
Condition  and  Income  (Call  Reports), 
which  provide  loan  data  for  banks,  as 
the  most  readily  available  source  of 
reported  data  on  loans. 

The  agencies  recognize  that  Summary 
of  Deposite  and  Call  Report  data  do  not 
provide  precise  information  on  the 
geographic  location  of  depositors  and 
borrowers  for  all  the  reasons  detailed  in 
the  proposed  rule  and  the  comments. 
However,  these  data  are  the  most  usefid 
data  that  are  reasonably  available  at  this 
time. 

Method  of  Calculating 

Some  commenters  suggested 
alternative  ways  of  calculating  the  host 
state  loan-to-deposit  ratio.  One 
commenter  suggested  using  the 
unweighted  average  loan-to-deposit 
ratio  '2  for  all  of  the  home  state  banks  in 
the  host  state.  Another  conmienter 
recommended  using  the  averse  daily 
balance  for  loans  instead  of  the  actual 
amount  of  loans  held  at  the  end  of  the 
reporting  period.  One  commenter 
suggested  using  third-quarter  data  for 
states  with  large  r\iral  and  agricultural 
areas  to  capture  the  highest  loan-to- 
deposit  ratio.  The  agencies  have  also 
considered  using  peer  group  ratios 
based  on  the  Uniform  Bank  Performance 
Reports,  and  separating  the  peer  groups 
into  quintiles  so  that  the  banks  in  the 
quintiles  with  unusually  high  or  low 
loan-to-deposit  ratios  could  be 
eliminated. 

The  agencies  have  determined  to 
adopt  the  methodology  discussed  below 
which  uses  a  weighted  average  loan-to- 
deposit  ratio  and  second-quarter  loan 
data  generally.  An  unweighted  average 
loan-to-deposit  ratio  for  home  state 
banks  in  the  host  state  would  fail  to 
account  for  the  greater  lending  and 
deposit-taking  activities  of  the  larger 
banks.  In  addition,  third-quarter  data  for 
loans  would  not  be  appropriate  because 
the  Summary  of  Deposits  data  are  only 
as  of  June  30.  and  loan  and  deposit  data 
should  be  as  of  die  same  date.  Moreover, 
available  data  are  insufficient  to 


"The  unweighted  average  loan-to-deposit  ratio  is 
calculated  by  adding  the  individual  banks'  loan-to- 
depoail  raUos  and  dividing  the  result  by  the  number 
of  bank*.  A  weighted  average  loan-to-depoeit  ratio 
is  calculated  by  separately  summing  loans  and 
deposiUYor  all  of  the  banks  and  then  dividii^  the 
•um  of  loans  by  the  sum  of  depoails. 


calculate  the  average  daily  balance  for 
all  loan  categories  reported  in  the  Call 
Reports,  and  there  is  no  indication  that 
the  purpose  of  the  section  109  screen 
was  to  capture  the  highest  loan-to- 
deposit  ratio  of  host  state  banks.  Finally, 
methodologies  based  on  peer  groups 
require  a  sufficient  number  of 
institutions  in  each  p>eer  group,  and  it  is 
likely  that  some  states  would  not  have' 
sufficienUy  large  peer  groups, 
particidarly  for  larger  banks,  to  make  a 
methodology  using  peer  groups  and 
quintiles  feasible. 

Several  commenters  raised  concerns 
that  data  for  specialized  banks,  which 
do  not  engage  in  traditional  deposit 
taking  or  lending,  would  distort  the  host 
state  loan-to-deposit  ratio.  As  noted  in 
the  proposed  nile.  limited  purpose 
banks,  such  as  credit  card  banks,  and 
wholesale  banks  could  have  very  large 
loan  portfolios,  but  few,  if  any,  deposits. 
The  agencies  will  therefore  exclude  data 
from  banks  designated  as  limited 
purpose  or  wholesale  banks  under  the 
CRA  regulations  of  the  appropriate 
agency  in  calculating  the  loan-to-deposit 
ratio  for  the  host  state.  '^ 

In  addition,  certain  lending  activities 
of  banks  with  foreign  branches  could 
distort  the  ratio.  The  agencies  will  use 
a  measure  of  domestic  loans  that 
excludes  loans  to  non-U. S.  addressees 
and  loans  in  foreign  offices  to  the  extent 
that  these  adjustments  can  be  made  to 
data  in  the  Call  Reports.  A  measure  of 
domestic  deposits  from  the  Summary  of 
Deposits  does  not  include  foreign 
deposits  so  that,  to  the  maximum  extent 
possible,  domestic  loans  will  be  divided 
by  domestic  deposits. 

Consideration  of  Multistate  Banks 

As  discussed  in  the  proposal,  banks 
with  branches  outside  their  home  state 
(multistate  banks),  in  light  of  the  data 
limitations  imposed  by  section  109. 
pose  particidar  problems  for  purposes  of 
calculating  host  state  loan-to-deposit 
ratios.  Loan  and  deposit  data  from  those 
banks  could  distort  substantially  the 
host  state  loan-to-deposit  ratios,  imless 
the  data  are  adjusted  to  account  for  the 
banks'  out-of-state  branches'  lending 
and  deposit-taking  activities.  Because 
the  Summary  of  Deposits  contains  data 
on  a  branch-by-branch  basis,  the 
agencies  can  account  for  the  deposit- 
taking  activities  of  out-of-state  branches 
of  midtistate  banks  by  using  the 
aggregate  deposit-taking  activities  of  a 
midtistate  banks'  home  state  branches 

oiUy. 

Accounting  for  the  lending  activities 
of  out-of-state  branches  of  multistate 


banks  is  more  difficult.  Neither  the  Call 
Report  nor  any  other  soiut»  of  loan  data 
contain  data  on  a  branch-by-branch  or 
state-by-state  basis.  Thus,  imless  a  bank 
maintains  loan  data  on  a  state-by-state 
basis,  there  are  no  reasonably  available 
data  to  calculate  a  multistate  bank's 
home  state  lending  activities. 

In  the  proposal,  the  agencies 
suggested  excluding  multistate  banks 
that  have  more  than  50  percent  of  their 
branches  outside  their  home  state  from 
the  host  state  loan-to-deposit  ratio. 
Recognizing  the  limitations  in  this 
approach,  the  agencies  requested 
comment  on  this  approach  and  on  any 
approach  that  would  more  accurately 
reflect  a  multistate  bank's  home  state 
activities. 

In  response  to  the  agencies'  request 
for  comment,  one  commenter  supported 
the  exclusion  of  large  multistate  banks 
from  the  host  state  loan-to-deposit  ratio 
because  larger  banks  can  maintain 
higher  than  average  loan-to-deposit 
ratios  by  funding  loans  without  using 
deposits.  Another  commenter  suggested 
using  a  bank's  deposits  reported  in  its 
home  state  and  a  proportionate  amount 
of  the  bank's  loans  based  on  the 
percentage  of  its  total  deposits  that  are 
reported  in  the  bank's  home  state.  A 
third  conunenter  suggested  that  deposit 
and  loan  proration  be  based  on  the 
nimiber  of  home  state  branches  as  a 
percentage  of  the  bank's  total  number  of 
branches. 

On  further  consideration  of  this  issue, 
the  agencies  have  concluded  that  the 
host  state  loan-to-deposit  ratio  could  be 
distorted  substantially  if  multistate 
banks  with  50  percent  or  more  of  their 
branches  outside  their  home  state  are 
excluded,  or  if  large  midtistate  banks  are 
excluded  altogether.  As  interstate 
branching  becomes  more  prevalent, 
some  host  states  could  eventually  be  left 
with  few,  if  any,  eligible  host  state 
banks '  *  to  include  in  the  ratio. 
Moreover,  including  all  loans  and 
deposits  of  any  multistate  bank  in 
calculating  the  host  state  loan-to-deposit 
ratio  for  its  home  state  would  give  too 
much  weight  to  that  bank's  lending  and 
deposit-taking  activities,  and  excluding 
all  its  loans  sid  deposits  would  give  no 
wei^t  at  all. 

Alter  carefully  considering  all 
comments,  and  given  the  statutory 
limitation  on  additional  data  collection, 
the  agencies  believe  the  best  available 
approach  requires  assiuning  that  a 
multistate  bank's  lending  and  deposit- 
taking  activities  in  its  home  state 
correspond  to  its  total  lending  and 
deposit-taking  activities  (i.e.,  the 


>i  See  12  CFR  2S.2S  (CNX):  12  CFR  228.25 
(Board):  and  12  CFR  345.2S  (FDiQ. 


■*Hoat  state  banks  are  banks  in  a  boat  state  that 
have  that  state  as  thair  home  state. 


percentage  of  its  total  loans  that  are  in- 
state is  the  same  as  the  percentage  of  its 
total  deposits  that  are  in-state).  In 
particular,  the  agencies  will  calculate 
the  percentage  of  a  multistate  bank's 
deposits  that  are  attributable  to  in-state 
branches  (as  determined  from  the 
Summary  of  Deposits),  and  apply  that 
percentage  to  the  bank's  total  domestic 
loans  (as  determined  from  the  Call 
Report)  in  order  to  determine  a  proxy 
for  the  bank's  domestic  loans 
attributable  to  that  state.  The  agencies 
believe  that  this  approach  is  preferable 
to  including  or  excluding  all  loans  and 
deposits  of  a  multistate  bank. 

The  agencies  recognize  that  this 
method  for  calculating  the  host  state 
loan-to-deposit  ratio  makes  certain 
assumptioiu  that  may  not  be  imiversally 
true.  For  example,  intrastate  banks  do 
not  necessarily  make  loans  only  to  in- 
state borrowers.  In  addition,  there  is  not 
necessarily  a  one-to-one  correlation 
between  in-state  deposits  and  in-state 
loans  for  a  midtistate  bank. 
Nevertheless,  the  data  limitations 
imposed  by  section  109  necessitate 
these  assumptions.  The  agencies  will 
adjust  this  method  as  appropriate  to 
account  for  changes  in  reporting 
requirements  or  additional  sources  of 
relevant  data.  The  agencies  also  will 
continue  to  review  ways  to  improve  the 
calculation  of  the  host  state  loan-to- 
deposit  ratio.  The  agencies  will  make 
each  state's  host  state  loan-to-deposit 
ratio,  and  any  changes  in  the  way  the 
ratio  is  calculated,  publicly  urailable. 

B.  A  Bank's  Statewide  Loan-to-Deposit 
Ratio 

Relevant  Data 

Several  commenters  suggested  that  a 
"loan"  under  the  final  rtde  should  be 
defined  more  expansively  than  that  torn 
is  defined  in  the  Call  Reports  and 
should  include,  for  example,  loans 
originated  and  sold,  securitized  loans, 
investments  in  mortgage-backed 
securities  and  municipal  bonds  secured 
by  loans,  outstanding  letters  of  credit, 
and  loans  booked  through  a  bank's 
affiliates.  Since  banks  generally  do  not 
report  these  data,  or  do  not  report  them 
in  a  format  that  would  provide  a 
differentiation  between  in-state 
quantities  and  out-of-state  quantities, 
the  data  could  not  be  used  in  calculating 
the  host  state  loan-to-d^HJSit  ratios. 
Using  such  data  for  a  particular  bank's 
statewide  loan-to-deposit  ratio,  and  not 
for  the  corresponding  host  state  loan-to- 
deposit  ratio,  would  distort  the  loan-to- 
deposit  ratio  screen.  Consequentiy.  the 
agencies  will  not  consider  these  data  in 
applying  the  loan-to-deposit  ratio 
screen.  However,  the  agencies  may 
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consider  such  data  as  appropriate  in 
making  a  credit  needs  determination. 

Credit  Needs  Detennination 

Consideration  of  CRA  Rating 

Some  commenters  maintained  that  a 
satisfactory  or  better  CRA  rating  in  a 
host  state  should  provide  a  "safe 
harbor"  from  evaluation  under  section 
109  in  that  state.  Other  commenters, 
however,  believed  that  little,  if  any, 
reliance  should  be  placed  on  CRA 
ratings  because  these  commenters 
viewed  CRA  ratings  as  inflated  and 
often  out-of-date.  One  commenter 
suggested  that  a  less  than  satisfactory 
CRA  rating  should  automatically 
warrant  an  adverse  credit  needs 
determination. 

The  agencies  believe  that  it  is 
consistent  with  the  language  and  intent 
of  section  109  to  carefully  weigh  the 
CRA  rating  of  the  bank  in  making  a 
credit  needs  determination  under  the 
factors  enumerated  in  section  109. 
Section  109  specifies  the  bank's  CRA 
rating  as  a  factor  to  be  considered,  and 
most  of  the  other  factors  listed  in 
section  109  are  taken  into  account  as 
part  of  the  performance  context 
evaluation  pursuant  to  the  agencies' 
CRA  regulations.  ■> 

Moreover,  section  110  of  the  Interstate 
Act  (section  110)'*  requires  the 
following  separate  written  evaluations 
and  CRA  ratings  of  the  institution's  CRA 
performance  (1)  as  a  whole.  (2)  in  each 
state  in  which  it  maintains  a  branch, 
and  (3)  in  any  multistate  metropolitan 
area  in  which  it  nuiintains  a  branch  in 
two  or  more  states.  In  addition,  the 
statewide  written  evaluation  of  a 
multistate  bank  must  contain  separate 
discussions  of  the  institution's 
performance  in  any  metropolitan  area  in 
the  state  in  which  it  maintains  a  branch. 
as  well  as  in  the  nonmetropolitan  area 
of  the  state  if  a  branch  is  maintained 
there.  Accordingly,  information  from  a 
CRA  performance  evaluation  is 
particularly  relevant  in  determining 
compliance  with  section  109  because  it 
directly  evaluates  a  bank's  perfbimance 
in  helping  to  meet  the  credit  needs  of 
the  immunities  it  serves  in  a  host  state. 
As  discussed  below,  the  agencies  expect 
to  conduct  the  section  109  review  in 
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"The  CRA  regulatioiu  s{Mdfy  that  tha  ^encie* 
wiU  evaluate  a  banks  porfonnancs  in  the  context 
of  a  number  of  conjiderations.  including  the  nature 
of  the  bank's  product  offerings  and  businesa 
•trategy.  the  lending  opportunities  within  a  bank'* 
■■maament  area,  and  any  constraints  on  the  bank 
such  as  the  financial  condiUon  of  the  bank,  the 
economic  climate  (national,  regional  and  local),  and 
safety  and  soundness  limitations.  See  12  CFR 
25.21(b)  (OCC):  12  CFR  228.21(b)  (Boutl)  and  12 
era  345.21(b)  (FWC). 

•*  12  VS.C.  290e(b)  aad  (d). 


connection  with  an  evaluation  of  the 
bank's  CRA  performance  in  the  host 
state  under  section  110,  as  the 
appropriate  agency  deems  necessary, 
thereby  ensuring  that  the  section  109 
review  will  be  based  on  current 
information. 

In  this  light,  the  agencies  expect  that 
a  credit  needs  determination  for  a  bank 
with  CRA  performance  ratings  of 
"satisfactory"  or  "outstanding"  in  the 
host  state  (including  any  multistate 
metropolitan  area)  would  be  favorable. 
The  agencies  also  expect  that  a  credit 
needs  detennination  for  a  bank  with  less 
than  satisfactory  ratings  for  CRA 
performance  in  the  host  state  (including 
any  multistate  metropolitan  area)  would 
be  adverse  unless  mitigated  by  the  other 
factors  enumerated  in  section  109. 

Commenters  requested  that  a  credit 
needs  determination  only  consider  the 
lending  component  of  a  large  bank's 
CRA  rating,  or  that  the  lending 
component  be  given  extra  weight.  The 
CRA  rating  for  a  large  retail  bank 
already  weighs  lending  performance  so 
that  a  bank  may  not  receive  an  overall 
"satisfactory"  CRA  performance  rating 
unless  its  lending  performance 
component  is  rated  at  least 
"satisfactory."  Accordingly,  the 
agencies  are  not  adopting  the  suggested 
change. 

Other  Factors 

Commenters  also  discussed  other 
factors  that  section  109  requires  the 
agencies  to  consider  in  making  a  credit 
needs  determination.  Some  commenters 
suggested  that,  in  considering  economic 
conditions,  the  agencies  should  grant 
multistate  banks  greater  leeway  to 
anticipate  economic  trends  in  the  host 
state  and,  if  these  trends  are  adverse,  to 
reduce  their  efforts  in  helping  to  meet 
community  credit  needs.  Another 
commenter  suggested  eliminating  all 
factors  that  could  be  used  to  mitigate  a 
poor  CRA  performance  record.  There 
also  were  requests  for  more  guidance  in 
the  regulation  on  how  the  statutory 
factors  would  be  considered  in  a  credit 
needs  determination. 

The  final  rule  incorporates  the 
statutory  factors  as  they  are  set  forth  in 
section  109.  The  agencies  intend  to 
apply  these  factors  consistent  with  the 
plain  meaning  of  the  language  used  in 
section  109,  as  discussed  above.  With 
respect  to  institutions  designated  as 
wholesale  or  limited  purpose  banks 
under  the  CRA  regulations,  the  agencies 
will  consider  the  CRA  performance  for 
these  banks  under  the  special  CRA 
performance  test  provided  in  the  CRA 
regulations  and  the  banks'  specialized 
operations. 


Banks  Not  Sub)ect  to  CRA 

Some  entities  that  could  be  subject  to 
section  109.  including  certain  special 
purpose  banks  and  uninsured  branches 
of  foreign  banks. '^  are  not  evaluated  for 
CRA  performance  by  the  agencies. 
Several  commenters  maintained  that,  in 
making  a  credit  needs  determination  for 
such  institutions,  the  agencies  should 
apply  the  same  standards  tliat  are 
applied  to  CRA-rated  institutions.  As 
discussed  in  the  proposed  rule,  neither 
the  language  nor  the  legislative  history 
of  section  109  supports  applying  the 
CRA  to  these  institutions.  TTie  agencies 
intend  to  use  the  CRA  regulations  as 
guidelines  in  making  a  credit  needs 
determination  for  these  institutions.  The 
CRA  regufations  would  provide  only 
guidance  to  assess  whether  activities 
identified  by  the  institution  help  to 
meet  the  community's  credit  needs,  and 
would  not  obligate  the  institution  to 
have  a  record  of  performance  under  the 
CRA  or  require  that  the  institution  pass 
any  performance  tests  in  the  CRA 
regufations. 

The  agencies  also  intend,  as  proposed, 
to  give  substantial  weight  to  the  factor 
relating  to  specialized  activities  in 
making  a  credit  needs  determination  for 
institutions  not  evaluated  under  the 
CRA.  For  example,  most  branches  of 
foreign  banks  derive  substantially  all 
their  deposits  from  wholesale  deposit 
markets,  which  are  generally  national  or 
international  in  scope.'*  This  approach 


"A  apadal  purpoae  bank  that  doaa  not  perform 
commercial  or  retail  banking  aarvicee  by  granting 
credit  to  the  public  in  the  ordinary  courae  of 
busineas  U  not  evaluated  for  CRA  performanca  by 
the  agendea.  See  12  CFR  25.11(cM3)  (OOQ;  12  OTl 
228.11(cX3)  (Board):  and  12  CFR  345.li(c)(3) 
(FDIC).  In  addition,  the  CRA  doaa  not  apply  to  the 
branch  of  a  foreign  bank  unless  the  branch  is 
insured  or  results  from  an  acquisition  described  in 
aection  5(a)(8)  of  the  International  Banking  Act  (12 
U.S.C  3103(a)(8))  (IBA.  12  U.S.C.  3101  etseq).  S«> 
12  era  25.11(cX2)  (OCC);  12  Cra  228.11(c)(2) 
(Boaid):  and  12  Cra  345.1  l(cXl)  (FWq. 

■•US.  branches  of  foiai^ kanka  generally  accapl 
only  uninsured  wholaaafe  dayoaiu.  and  are  not 
esublisbed  primarily  to  gather  depoaiu  in  their 
host  sute.  In  1991.  the  Federal  Oeixiait  Insurance 
Corporation  Improvement  Act  amended  the  IBA  to 
prohibit  U.S.  branches  of  foreign  bank*  from  taking 
deposits  in  amounU  of  leas  tlian  $100,000.  other 
than  through  the  relatively  few  branches  that  were 
already  insured  by  the  FDIC  in  1991.  or  to  the 
extent  the  OCC  or  the  FD!C  determine  that  the 
branch  is  not  engaged  in  domestic  retail  depoail 
taking  activities  requiring  depoait  insurance 
protection.  12  US  C.  3104  Congress  reaffirmed  thia 
prohibition  in  the  Interstate  Act.  directing  the  OCC 
and  the  FDIC  to  revise  their  regulaUons  to  reduce 
further  the  opportunitiea  for  retail  depoait-takiiig 
available  to  these  branchea. 

Sea  section  107(b)  of  the  Intaralale  Act  (12  U.S.C 
3104.  Historical  and  Statutory  Notes).  Aa  a  general 
matter,  interstate  branches  of  foreign  banks 
established  under  the  Interstate  Act  therefore 
cannot  take  retail  deposits  or  draw  a  significant 
level  of  depoaiu  from  retail-oriantad  depoait 
markeU  where  the  btancfaaa  ■«  locatad. 


is  consistent  with  section  109's  overall 
purpose  of  preventing  banks  irom  using 
the  Interstate  Act  to  establish  branches 
primarily  to  gather  deposita  in  their  host 
state  without  reasonably  helping  to  meet 
the  credit  needs  of  the  communities 
served  by  the  bank  in  the  host  state. 

Other  Commenta 

Several  commenters  requested  that 
the  public,  including  representatives  of 
community  organizations  and  state  bank 
commissioners,  participate  in  a  credit 
needs  determination.  Information 
provided  to  examiners  through  contacts 
with  community  representatives  during 
a  CRA  examination  or  through  other 
activities,  and  the  l>ank's  public 
comment  file  provide  the  agencies 
substantial  information  to  assess  the 
views  of  community  organizations, 
government  officials,  and  other 
interested  persons.  In  addition,  the 
agencies  encourage  written  comments 
bom  the  public  about  a  bank's  OlA 
performance  at  any  time  and  publicly 
announce  their  CRA  examination 
schedules.  The  agencies  will  carefully 
review  information  provided  to 
examiners  from  community  contacts  or 
through  other  activities,  and  the  public 
comment  file  in  making  a  credit  needs 
determination. 

State  bank  commissioners  also 
requested  that  the  agencies  consider 
compliance  with  state  CRA  taws  in 
making  a  credit  needs  determination. 
The  agencies  will  take  into  accoimt  state 
CRA  compliance  evaluations  in  a  credit 
needs  determination,  as  appropriate. 

Some  commenters  requested  the 
agencies  to  consider  affiliate  lending 
activities  in  maV<"g  a  credit  needs 
determination  while  other  commenters 
cautioned  against  giving  too  much 
consideration  to  affiliate  lending 
activities.  The  agencies'  CRA 
regulations  permit  a  bank's  affiliate 
lending  to  be  considered  as  part  of  its 
CRA  performance  evaluation.  Affiliate 
lending,  therefore,  would  be  relevant  to 
a  section  109  review  to  the  extent  that 
such  lending  is  reflected  in  the  bank's 
overall  CRA  performance  rating. 

Sanctions 

Application  of  Loan-to-Deposit  Ratio 
Screen 

Before  a  bank  could  be  sanctioned 
under  section  109,  the  appropriate 
agency  would  be  required  to 
demonstrate  that  the  bank  failed  to 
comply  with  the  section  109  loan-to- 
deposit  ratio  screen  and  failed  to 
reasonably  help  in  meeting  the  credit 
needs  of  the  bank's  communities  in  the 
host  state.  Accordingly,  the  proposed 
rule  required  the  agencies  to  determine 


a  bank's  compliance  with  the  loan-to- 
deposit  ratio  screen.  Some  commenters 
suggested  that  the  agencies  could 
impose  sanctions  on  a  bank  without 
verifying  noncompliance  with  the  loan- 
to-deposit  ratio  screen  and  other 
commenters  contended  that  requiring 
such  a  verification  would  impose 
significant  regulatory  burdens.  As 
previously  discussed,  the  agencies  have 
concluded  that  the  two-step  compliance 
analysis  in  section  109  requires  the 
agencies  to  verify  noncompliance  with 
both  steps  before  imposing  sanctions, 
and  that  the  agencies'  responsibility  to 
ensure  compliance  with  section  109 
after  an  adverse  credit  needs 
detennination  outweighs  potential 
tegutatory  burdens  associated  with  such 
a  verification. 

Consultation  and  Public  Comment 

If  a  bank  fails  both  steps  in  the 
analysis,  section  109's  sanctions  (1) 
allow  the  appropriate  agency  to  order 
the  closing  of  a  (Mvered  interstate 
branch  in  the  host  state  unless  the  bank 
provides  reasonable  assurances  to  the 
satisfaction  of  the  agency  that  it  has  an 
acceptable  plan  that  will  reasonably 
help  to  meet  the  credit  needs  of  the 
commimities  served  by  the  bank,  and  (2) 
prohibit  the  bank  bom  opening  a  new 
branch  in  the  host  state  unless  the  bank 
provides  reasonable  assurances  to  the 
satisfaction  of  the  agency  that  the  bank 
will  reasonably  meet  the  credit  needs  of 
the  community  to  be  served  by  the  new 
branch." 

State  banking  commissioners 
requested  consultation  before  the 
agencies  ordered  a  branch  closing. 
Informal  consultations  with  state 
banking  regulators  may  assist  the 
agencies  in  assessing  the  impact  of 
branch  closures,  or  a  prohibition  against 
new  branches,  on  a  state  bank's  ability 
to  comply  with  state  CRA  laws.  Informal 
consultations  may  also  assist  in 
assessing  the  bank's  assurances  to  help 
meet  credit  needs  in  light  of  ita  record 
with  state  banking  regutators  for 
addressing  supervisory  concerns. 
Accordingly,  the  agencies  intend  to 
consiilt  with  state  banking  authorities 
before  imposing  sanctions,  as 
appropriate. 

Other  commenters  requested  that  the 
agencies  solicit  public  comment  on  any 
plan  proposed  l^  the  bank  for  meeting 
the  credit  needs  of  the  community  to 
avoid  a  branch  closing  order.  The 
agencies  will  review  any  proposal  by 


'•Section  109  requires  the  appropriate  agency  to 
issue  a  itotice  of  intent  to  cloae  a  covered  interatate 
branch  to  the  bank  and  schedule  a  hearing  in 
accordance  with  section  8(h)  of  the  Federal  Depoait 
Inauiance  Act  (12  U.S.C  1818(h))  before  a  branch 
canlieclaaed. 


the  bank  in  light  of  all  comments  from 
the  public  in  the  bank's  community 
contacts  portion  of  the  CRA 
examination  or  through  other  activities, 
and  the  bank's  public  comment  file.  In 
addition,  the  agencies  intend  to  provide 
an  opportimity  for  public  comment  on 
nonconfidential  portions  of  the  bank's 
proposal. 

Timing  of  Review 

Some  commenters  stated  that  section 
lp9  reviews  and  CRA  performance 
pyami nations  should  be  conducted  at 
the  same  time.  One  commenter 
requested  clarification  that  section  109 
reviews  would  be  conducted  more  than 
once,  another  commenter  requested  that 
section  109  reviews  be  conducted 
annually,  and  a  third  commenter 
recommended  a  two-year  grace  period 
before  conducting  the  reviews. 

As  previously  noted,  the  agencies 
intend  to  conduct  section  109  reviews 
in  connection  with  an  evaluation  of  a 
multistate  bank's  CRA  performance  in  a 
host  state  under  section  110  of  the 
Intrastate  Act.  The  appropriate  agency 
will  conduct  a  section  109  review  of  a 
multistate  bank  during  the  section  110 
review,  and  a  section  109  review  of 
banks  not  sub)ect  to  CRA,  when  the 
agency  deems  such  a  review  to  be 
necessary.  The  agencies  will  also 
coordinate  with  state  banking 
authorities  in  applying  section  109  to 
state-chartered  branches  of  foreign 
banks  that  may  be  8ub|ect  to  section 
109. 

Other  Comments 

The  agencies  also  received  several 
rectunmendations  that  are  inconsistent 
with  section  109.  These  suggestions 
include:  (1)  Increasing  the  loan-to- 
deposit  screen  to  more  than  50  percent; 
(2)  excluding  a  covered  interstate 
branch  if  it  does  not  solicit  deposits 
from  the  public,  or  if  it  has  a  loan-to- 
deposit  ratio  in  the  host  state 
comparable  to  the  bank's  overall  loan- 
to-deposit  ratio;  (3)  applying  section  109 
to  all  the  bank's  interstate  branches  in 
a  host  state  rather  than  to  "covered 
interatate  branches";  (4)  applying  the 
loan-to-deposit  ratio  to  partial  but 
geographically  specific  lending  data  (for 
example,  home  mortgages);  and  (5) 
exempting  a  bank  ths^  primarily  lends 
in  a  particular  state  bom  compliance 
with  the  loan-to-deposit  ratio  screen  and 
from  the  calculation  of  the  host  state 
loan-to-deposit  ratio.  The  agencies 
believe  that  it  would  be  inappropriate  to 
implement  these  recommendations 
because  they  are  inconsistent  with  the 
agencies'  understanding  of  the  language 
of  section  109  and.  accordingly,  are  not 
adopting  them  in  the  final  rule. 


47734Federal  Register  /  Vol.  62.  No.  175  /  Wednesday.  September  10.  1997  /  Rules  and  ReRulaUons 


Regulatoiy  Flexibility  Act  Analyua 

Consistent  with  the  requirement  that 
the  agencies  use  only  available 
information  to  conduct  a  section  109 
review,  the  final  rule  does  not  impose 
any  additional  regulatory  burden  on 
banks  beyond  what  is  required  by 
statute.  In  particular,  the  final  rule  does 
not  impose  any  additional  paperwork  or 
reporting  requirements.  Thus,  the  final 
rule  v«ll  not  have  a  significant 
economic  impact  on  a  substantial  J 

number  of  small  entities  consistent  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Moreover,  the  final  rule 
affects  only  banks  that  have  branches  in 
more  than  one  state,  which  are 
primarily  larger  banks.  However,  the 
agencies  note  that  some  institutions 
with  covered  interstate  branches  may  be 
subject  to  more  extensive  examinations 
or  requests  for  information  necessary  to 
obtain  the  relevant  data  if  the  agencies 
determine  to  impose  sanctions.  As 
noted  above,  the  agencies  believe  that 
this  information  is  required  by  the  two- 
step  analysis  under  section  109  before 
sanctions  can  be  imposed,  and  that 
there  are  no  feasible  alternatives  to 
mitigate  this  potential  burden. 

Paperwork  Reduction  Act 

The  agencies  have  determined  that 
the  final  rule  would  not  increase  the 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.). 


OCC  Unliuided  Mandates  Reform  Act  of 
1995  Determination 

The  CXX:  has  determined  that  the 
final  rule  would  not  result  in 
expenditiues  by  state,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  a  budgetary  impact 
statement  is  not  required  under  section 
202  of  the  Unfunded  Mandates  Reform 
Act  of  1995. 

List  of  Sub)ectB 

12CFRPai125 

Community  development.  Credit, 
Investments,  National  banks.  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  208 


Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime.  Currency.  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  369 

Banks,  banking.  Community 
development. 

Office  of  th«  Comptroltor  of  the 
Currency 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Title  II,  Pub.  L.  104-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  and  the  General 
AccounUng  Office  (GAO)  for  review. 
The  reporting  requirement  is  triggered 
when  a  federal  agency  issues  a  final 
rule.  The  agencies  will  file  the 
appropriate  reports  with  Congress  and 
the  GAO  as  required  by  SBREFA. 

Because  the  Office  of  Management 
and  Budget  has  determined  diat  the 
uniform  rule  promulgated  by  the 
agencies  does  not  constitute  a  "major 
rule"  as  defined  by  SBREFA,  the  final 
rule  will  fake  effect  30  days  from 
publication  in  the  Federal  Register. 

OCC  Executive  Order  12866 
Determination 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action. 


12  CFR  Chapter  I 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  amends  part  25  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  25— COMMUNITY 
REINVESTMENT  ACT  AND 
INTERSTATE  DEPOSIT  PRODUCTION 
REGULATIONS 

1.  The  part  heading  for  part  25  is 
revised  to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  21.  22.  26.  27.  30.  36 
93a.  161.  215.  215a.  481.  1814.  1816,  1828(c) 
1835a,  2901  through  2907.  and  3101  throush 
3111.  ^^ 

3.  Section  25.11  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  25.1 1    Authortty,  purpose,  and  scope. 

(a)  Authority  and  OMB  control 
number— (I)  Authority.  The  authority 
for  subparts  A.  B,  C,  D,  and  E  is  12 


U  S.C.  21,  22,  26,  27,  30,  36,  93a,  161, 
215,  215a,  481. 1814, 1816, 1828(c), 
1835a,  2901  through  2907,  and  3101 
through  3111. 

4.  Part  25  is  amended  by  adding  a 
new  subpart  E  to  read  as  follows: 

Subpwt  E— Prohibition  Against  Use  of 
Interstate  Branches  Primarily  for  Deposit 
Production 

25.61  Purpose  and  scope. 

25.62  Definitions. 

25.63  Loan-to-deposit  ratio  screen. 

25.64  Credit  needs  determination. 

25.65  Sanctions. 

Subpart  E— Prohibition  Against  Use  of 
Interstate  Branches  Primarily  for 
Deposit  Production 

S  25.61    Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  implement  section  109  (12 
U.S.C.  1835a)  of  the  Riegle-Neai 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Interstate  Act). 

(b)  Scope.  (1)  This  subpart  applies  to 
any  national  bank  that  has  operated  a 
covered  interstate  branch  for  a  period  of 
at  least  one  year,  and  any  foreign  bank 
that  has  operated  a  covered  interstate 
branch  that  is  a  Federal  branch  for  a 
period  of  at  least  one  year. 

(2)  This  subpart  describes  the 
requirements  imposed  under  12  U.S.C. 
1835a,  which  requires  the  appropriate 
Federal  banking  agencies  (the  OCC,  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Federal  Deposit 
Insurance  Corporation)  to  prescribe 
uniform  rules  that  prohibit  a  bank  fitim 
using  any  authority  to  engage  in 
interstate  branching  pursuant  to  the 
Interstate  Act,  or  any  amendment  made 
by  the  Interstate  Act  to  any  other 
provision  of  law,  primarily  for  the 
purpose  of  deposit  production. 

§25.62    DeflnHions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Bank  means,  unless  the  context 
indicates  otherwise: 

(1)  A  national  bank;  and 

(2)  A  foreign  bank  as  that  term  is 
defined  in  12  U.S.C.  3101(7)  and  12  CFR 
28.1  l(j). 

(b)  Covered  interstate  branch  means 
any  branch  of  a  national  bank,  and  any 
Federal  branch  of  a  foreign  bank,  that: 

(1)  Is  established  or  acquired  outside 
the  bank's  home  state  purauant  to  the 
interstate  branching  authority  granted 
by  the  Interstate  Act  or  by  any 
amendment  made  by  the  Interstate  Act 
to  any  other  provision  of  law;  or 

(2)  Could  not  have  been  established  or 
acquired  outside  of  the  bank's  home 
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state  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(1)  of  this  section. 

(c)  Federal  bmnch  means  Federal 
branch  as  that  term  is  defined  in  12 
U.S.C.  3101(6)  and  12  CFR  28.11(i). 

(d)  Home  state  means: 

(1)  With  respect  to  a  state  bank,  the 
state  that  chartered  the  bank; 

(2)  With  respect  to  a  national  bank, 
the  state  in  which  the  main  office  of  the 
bank  is  located;  and 

(3)  With  respect  to  a  foreign  bank,  the 
home  state  of  the  foreign  bank  as 
determined  in  accordance  with  12 
U.S.C.  3103(c)  and  12  CFR  28.11(o). 

(e)  Host  state  means  a  state  in  which 
a  bank  establishes  or  acquires  a  covered 
interstate  branch. 

(f)  Host  state  loan-to-deposit  ratio 
generally  means,  with  respect  to  a 
particular  host  state,  the  ratio  of  total 
loans  in  the  host  state  relative  to  total 
deposits  from  the  host  state  for  all  banks 
(including  institutions  covered  under 
the  definition  of  "bank"  in  12  U.S.C. 
1813(a)(1))  that  have  that  sUte  as  their 
home  state,  as  determined  and  updated 
periodically  by  the  appropriate  Federal 
banking  agencies  and  made  available  to 
the  public. 

(g)  State  means  state  as  that  term  is 
defined  in  12  U.S.C.  1813(a)(3). 

(h)  Statewide  loan-to-deposit  ratio 
means,  with  respect  to  a  bank,  the  ratio 
of  the  bank's  loans  to  its  deposits  in  a 
state  in  which  the  bank  has  one  or  more 
covered  interstate  branches,  as 
determined  by  the  OCC. 

§  25.63    Loan-to-deposit  ratio  screen. 

(a)  Application  of  screen.  Beginning 
no  earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  OCC  will  consider 
whether  the  bank's  statewide  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  relevant  host  state  loan-to-deposit 
ratio. 

(b)  Results  of  screen.  (1)  If  the  OCC 
determines  that  the  bank's  statewide 
loan-to-deposit  ratio  is  50  percent  or 
more  of  the  host  state  loan-to-deposit 
ratio,  no  further  consideration  under 
this  subpart  is  required. 

(2)  If  the  OCC  determines  that  the 
bank's  statewide  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  or  if  reasonably 
available  data  are  insufficient  to 
calculate  the  bank's  statevdde  loan-to- 
deposit  ratio,  the  OCC  will  make  a 
credit  needs  determination  for  the  bank 
as  provided  in  §  25.64. 

S  25.64    CredK  needs  determination. 

(a)  In  general.  The  OCC  will  review 
the  loan  portfolio  of  the  bank  and 
determine  whether  the  bank  is 


reasonably  helping  to  meet  the  credit 
needs  of  the  commimities  in  the  host 
state  that  are  served  by  the  bank. 

(b)  Guidelines.  The  OCC  will  use  the  * 
following  considerations  as  guidelines 
when  making  the  determination 
pursuant  to  paragraph  (a)  of  this  section: 

(1)  Whether  covered  interstate 
branches  were  formerly  part  of  a  failed 
or  failing  depository  institution; 

(2)  Whether  covered  interstate 
branches  were  acquired  under 
circumstances  where  there  was  a  low 
loan-to-deposit  ratio  because  of  the 
nature  of  the  acquired  institution's 
business  or  loan  portfolio; 

(3)  Whether  covered  interstate 
branches  have  a  high  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities, 
including  the  extent  to  which  the 
covered  interetate  branches  accept 
deposits  in  the  host  state; 

(4)  The  CRA  ratings  received  by  the 
bank,  if  any; 

(5)  Economic  conditions,  including 
the  level  of  loan  demand,  within  the 
communities  served  by  the  covered 
interstate  branches; 

(6)  The  safe  and  sound  operation  and 
condition  of  the  bank;  and 

(7)  The  OCC's  CRA  regulations 
(subparts  A  through  D  of  this  part)  and 
interpretations  of  those  regulations. 

f  25.65    Sanctions. 

(a)  In  general.  If  the  OCC  determines 
that  a  bank  is  not  reasonably  helping  to 
meet  the  credit  needs  of  the 
communities  served  by  the  bank  in  the 
host  state,  and  that  the  bank's  statewide 
loan-to-deposit  ratio  is  less  than  50 
percent  of  the  host  state  loan-to-deposit 
ratio,  the  OCC: 

(1)  May  order  that  a  bank's  covered 
interstate  branch  or  branches  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the 
OCC,  after  an  opportunity  for  public 
comment,  that  the  bank  has  an 
acceptable  plan  under  which  the  bank 
will  reasonably  help  to  meet  the  credit 
needs  of  the  commimities  served  by  the 
bank  in  the  host  state;  and 

(2)  Will  not  permit  the  bank  to  open 
a  new  branch  in  the  host  state  that 
would  be  considered  to  be  a  covered 
interstate  branch  unless  the  bank 
provides  reasonable  assurances  to  the 
satisfaction  of  the  OCC,  after  an 
opportunity  for  public  comment,  that 
the  bank  will  reasonably  help  to  meet 
the  credit  needs  of  the  community  that 
the  new  branch  will  serve. 

(b)  Notice  prior  to  closure  of  a  covered 
interstate  bmnch.  Before  exercising  the 
OCC's  authority  to  order  the  bank  to 
close  a  covered  interstate  branch,  the 
OCC  will  issue  to  the  bank  a  notice  of 


the  OCC's  intent  to  order  the  closure 
and  will  schedule  a  hearing  within  60 
days  of  issuing  the  notice. 

(c)  Hearing.  The  OCC  will  conduct  a 
hearing  scheduled  under  paragraph  (b) 
of  this  section  in  accordance  with  the 
provisions  of  12  U.S.C.  1818(h)  and  12 
CFR  part  19. 

Dated:  September  4, 1997. 
Eogene  A.  Ludwig. 

Comptroller  of  the  Currency. 

FMeral  Reserve  System 

12  CFR  Chapter  II 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  parts 
208  and  211  of  chapter  II  of  tide  12  of 
the  Code  of  Federal  Regidations  as 
follows: 

PART  206— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24.  248(a),  248(c), 
321-338a,  37ld.  461,  481-486,  601,  611, 
1814,  1820(d)(g),  1823(j).  1828(o).  18310, 
1831p-l,  1835a,  3105,  3310,  3331-3351.  and 
3906-3909;  15  U.S.C  78b,  781(b),  781(g). 
78l(i),  78o-4(c)(5),  78q.  78q-l,  and  78w;  31 
U.S.C  5318. 

2.  A  new  §  208.28  is  added  to  subpart 
A  to  read  as  follows: 

$208.28    Prohibition  against  use  of 
interstate  branches  primarily  for  deposit 
production. 

(a)  Purpose  and  scope — (1)  Purpose. 
The  purpose  of  this  section  is  to 
implement  section  109  (12  U.S.C. 
1835a)  of  the  Riegle-Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  (Interstate  Act). 

(2)  Scope,  (i)  This  section  applies  to 
any  State  member  bank  that  has 
operated  a  covered  interstate  branch  for 
a  period  of  at  least  one  year,  and  any 
foreign  bank  that  has  operated  a  covered 
interstate  branch  licensed  by  a  State  for 
a  period  of  at  least  one  year. 

(ii)  This  section  describes  the 
requirements  imposed  under  12  U.S.C. 
1835a,  which  requires  the  appropriate 
Federal  banking  agencies  (the  Board,  the 
Office  of  the  Comptroller  of  the 
Currency,  and  the  Federal  Deposit 
Insiuance  Corporation)  to  prescribe 
uniform  rules  that  prohibit  a  bank  from 
using  any  authority  to  engage  in 
interstate  branching  pursuant  to  the 
Intecstate  Act,  or  any  amendment  made 
by  the  Interstate  Act  to  any  other 
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provision  of  law,  primarily  for  the 
purpose  of  deposit  production. 

(d)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Bank  means,  unless  the  context 
indicates  otherwise: 

(i)  A  State  member  bank  as  that  term 
is  defined  in  12  U.S.C.  1813(d)(2):  and 

(ii)  A  foreign  bank  as  that  term  is 
defined  in  12  U.S.C.  3101(7)  and  12  CFR 
211.21. 

(2)  Covered  interstate  branch  means 
any  branch  of  a  State  member  bank,  and 
any  iminsured  branch  of  a  foreign  bank 
licensed  by  a  State,  that: 

(i)  Is  established  or  acquired  outside 
the  bank's  home  state  pursuant  to  the 
interstate  branching  authority  granted 
by  the  Interstate  Act  or  by  any 
amendment  made  by  the  Interstate  Act 
to  any  other  provision  of  law;  or 

(ii)  Could  not  have  been  established 
or  acquired  outside  of  the  bank's  home 
state  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(2)(i)  of  this  section. 

(3)  Home  state  means: 

(i)  With  respect  to  a  state  bank,  the 
state  that  chartered  the  bank; 

(ii)  With  respect  to  a  national  bank, 
the  state  in  which  the  main  office  of  the 
bank  is  located;  and 

(iii)  With  respect  to  a  foreign  bank, 
the  home  state  of  the  foreign  bank  as 
determined  in  accordance  with  12 
U.S.C  3103(c)  and  12  CFR  211.22. 

(4)  Host  state  means  a  state  in  which 
a  bank  establishes  or  acquires  a  covered 
interstate  branch. 

(5)  Host  state  loan-to-deposit  ratio 
generally  means,  with  respect  to  a 
particular  host  state,  the  ratio  of  total 
loans  in  the  host  state  relative  to  total 
deposits  from  the  host  state  for  all  banks 
(including  institutions  covered  under 
the  definition  of  "bank"  in  12  U.S.C. 
1813(a)(1))  that  have  that  state  as  their 
home  state,  as  determined  and  updated 
periodically  by  the  appropriate  Federal 
banking  agencies  and  made  available  to 
the  public. 

(6)  State  means  state  as  that  term  is 
defined  in  12  U.S.C.  1813(a)(3). 

(7)  Statewide  loan-to-deposit  ratio 
means,  with  respect  to  a  bank,  the  ratio 
of  the  bank's  loans  to  its  deposits  in  a 
state  in  which  the  bank  has  one  or  more 
covered  interstate  branches,  as 
determined  by  the  Board. 

(c)  Loan-to-deposit  ratio  screen — (1) 
Application  of  screen.  Beginning  no 
earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  Board  will 
consider  whether  the  bank's  state«vide 
loan-to-deposit  ratio  is  less  than  50 
percent  of  the  relevant  host  state  loan- 
to-deposit  ratio. 

(2)  Results  of  screen,  (i)  If  the  Board 
determines  that  the  bank's  statewide 


loan-to-deposit  ratio  is  50  percent  or 
more  of  the  host  state  loan-to-deposit 
ratio,  no  further  considemtion  under 
this  section  is  required. 

(ii)  If  the  Board  determines  that  the 
bank's  statewide  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  or  if  reasonably 
available  data  are  insufficient  to 
calculate  the  bank's  statewide  loan-to- 
deposit  ratio,  the  Board  will  make  a 
credit  needs  determination  for  the  bank 
as  provided  in  paragraph  (d)  of  this 
section. 

(d)  Credit  needs  determination — (1)  In 
general.  The  Board  will  review  the  loan 
portfolio  of  the  bank  and  determine 
whether  the  bank  is  reasonably  helping 
to  meet  the  credit  needs  of  the 
communities  in  the  host  state  that  are 
served  by  the  bank. 

(2)  Guidelines.  The  Board  will  use  the 
following  considerations  as  guidelines 
when  making  the  determination 
pursuant  to  paragraph  (dKl)  of  this 
section: 

(i)  Whether  covered  interstate 
branches  were  formerly  part  of  a  failed 
or  Sailing  depository  institution: 

(ii)  Whether  covered  interstate 
branches  were  acquired  under 
circumstances  where  there  was  a  low 
loan-to-deposit  ratio  because  of  the 
nature  of  the  acquired  institution's 
business  or  loan  portfolio; 

(iii)  Whether  covered  interstate 
branches  have  a  high  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities, 
including  the  extent  to  which  the 
covered  interstate  branches  accept 
deposits  in  the  host  state; 

(iv)  The  Community  Reinvestment 
Act  ratings  received  by  the  bank,  if  any. 
under  12  U.S.C.  2901  et  seq.; 

(v)  Economic  conditions,  including 
the  level  of  loan  demand,  within  the 
communities  served  by  the  covered 
interstate  branches; 

(vi)  The  safe  and  sound  operation  and 
condition  of  the  bank;  and 

(vii)  The  Board's  Regulation  BB — 
Community  Reinvestment  (12  CFR  Part 
228)  and  intmpretations  of  that 
regulation. 

(e)  Sanctions — (1)  In  general.  If  the 
Board  determines  that  a  bank  is  not 
reasonably  helping  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state,  and  that  the 
bank's  statewide  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  the  Board: 

(i)  May  order  that  a  bank's  covered 
interstate  branch  or  branches  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the 
Board,  after  an  opportimity  for  public 
comment,  that  the  bank  has  an 


acceptable  plan  under  which  the  bank 
will  reasonably  help  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state;  and 

(ii)  Will  not  permit  the  bank  to  open 
a  new  branch  in  the  host  state  that 
would  be  considered  to  be  a  covered 
interstate  branch  unless  the  bank 
provides  reasonable  assurances  to  the 
satisfaction  of  the  Board,  after  an 
opportunity  for  public  comment,  that 
the  bank  will  reasonably  help  to  meet 
the  credit  needs  of  the  community  that 
the  new  branch  will  serve. 

(2)  Notice  prior  to  closure  of  a  covered 
interstate  branch.  Before  exercising  the 
Board's  authority  to  order  the  bank  to 
close  a  covered  interstate  branch,  the 
Board  will  issue  to  the  bank  a  notice  of 
the  Board's  intent  to  order  the  closure 
and  will  schedule  a  hearing  within  60 
days  of  issuing  the  notice. 

(3)  Hearing.  The  Board  vrill  conduct  a 
bearing  scheduled  under  paragraph 
(e)(2)  of  this  section  in  accordance  with 
the  provisions  of  12  U.S.C.  1818(h)  and 
12  CFR  part  263. 

PART  21 1— INTERNATIONAL 
BANKINQ  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Autharttp  12  U.S.C.  221  et  seq.,  1818. 
183Sa.  1841  et  aeq..  3101  et  seq.,  and  3901 
et  seq. 

2.  In  §  211.22.  a  new  paragraph  (d)  is 
added  to  reed  as  follows: 


1211.22   MarsMatanidng  operations  of 
fofalon  banking  organizallons 


(d)  Prohibition  against  interstate 
deposit  production  offices.  A  covered 
interstate  branch  of  a  foreign  bank  may 
not  be  used  as  a  deposit  production 
office  in  accordance  with  the  provisions 
in  §  208.28  of  the  Board's  Regulation  H 
(12  CFR  208.28). 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System,  September  4. 1997. 
William  W.WIIeB. 
Seaetaiyt^  the  Board. 

Federal  Depoait  Inaurance  Corporation 

12  CFR  Chaptar  III 

Authority  and  Imwianoe 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
adds  part  369  to  chapter  in  of  title  12 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 
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PART  369-PROHIBmON  AGAINST 
USE  OF  INTERSTATE  BRANCHES 
PRIMARILY  FOR  DEPOSIT 
PRODUCTION 

369.1  Purpose  and  scope. 

369.2  Definitions. 

369.3  Loan-to-deposit  ratio  screen. 

369.4  Credit  needs  determlDation. 

369.5  Sanctions. 

Authority:  12  U.S.C.  1819  (Tenth)  and 
1835a. 

f  360.1    Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  implement  section  109  (12  U.S.C. 
1835a)  of  the  Riegle-Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  (Interstate  Act). 

(b)  Scope— {\]  This  part  applies  to  any 
State  nonmember  bank  that  has 
operated  a  covered  interstate  branch  for 
a  period  of  at  least  one  year. 

(2)  This  part  describes  the 
requirements  imposed  under  12  U.S.C 
1835a,  which  requires  the  appropriate 
Federal  banking  agencies  (the  FDIC,  the 
Office  of  the  Comptroller  of  the 
Currency ,'and  the  Board  of  Governors  of 
the  Federal  Reserve  System)  to  prescribe 
imiform  rules  that  prohibit  a  bank  from 
using  any  authority  to  engage  in 
interstate  branching  pursuant  to  the 
Interstate  Act,  or  any  amendment  made 
by  the  Interstate  Act  to  any  other 
provision  of  law,  primarily  for  the 
purpose  of  deposit  production. 

1300.2    DeflnHtons. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Bank  means,  unless  tne  context 
indicates  otherwise: 

(1)  A  State  nonmember  bank;  and 

(2)  A  foreign  bank  as  that  term  is 
defined  in  12  U.S.C.  3101(7)  and  12  CFR 
346.1(a). 

(b)  Covered  interstate  branch  means 
any  branch  of  a  State  nonmember  bank, 
and  any  insured  branch  of  a  foreign 
bank  licensed  by  a  State,  that: 

(1)  Is  established  or  acquired  outside 
the  bank's  home  state  pursuant  to  the 
interstate  branching  authority  granted 
by  the  Interstate  Act  or  by  any 
amendment  made  by  the  Interstate  Act 
to  any  other  provision  of  law;  or 

(2)  Could  not  have  been  established  or 
acquired  outside  of  the  bank's  home 
state  but  for  the  establishment  or 
acquisition  of  a  branch  described  in 
paragraph  (b)(1)  of  this  section. 

(c)  Home  state  means: 

(1)  With  respect  to  a  state  bank,  the 
state  that  chartered  the  bank; 

(2)  With  respect  to  a  national  bank, 
the  state  in  which  the  main  office  of  the 
bank  is  located;  and 

(3)  With  respect  to  a  foreign  bank,  the 
home  state  of  the  foreign  bank  as 


determined  in  accordance  with  12 
U.S.C.  3103(c)  and  12  CFR  346.1(j). 

(d)  Host  state  means  a  state  in  which 
a  bank  establishes  or  acquires  a  covered 
interstate  branch. 

(e)  Host  state  loan-to-deposit  ratio 
generally  means,  with  respect  to  a 
particular  host  state,  the  ratio  of  total 
loans  in  the  host  state  relative  to  total 
deposits  from  the  host  state  for  all  banks 
(including  institutions  covered  under 
the  definition  of  "bank"  in  12  U.S.C. 
1813(a)(1))  that  have  that  state  as  their 
home  state,  as  determined  and  updated 
periodically  by  the  appropriate  Federal 
banking  agencies  and  made  available  to 
thepublic. 

(f)  State  means  state  as  that  term  is 
defined  in  12  U.S.C.  1813(a)(3). 

(g)  Statewide  loan-to-deposit  ratio 
means,  with  respect  to  a  bank,  the  ratio 
of  the  bank's  loans  to  its  deposits  in  a 
state  in  which  the  bank  has  one  or  more 
covered  interstate  branches,  as 
determined  by  the  FDIC. 

1360.3    Losn-to-Osposit  rsHo  scrssn. 

(a)  Application  of  screen.  Beginning 
no  earlier  than  one  year  after  a  bank 
establishes  or  acquires  a  covered 
interstate  branch,  the  FDIC  will  consider 
whether  the  bank's  statewide  loan-to- 
deposit  ratio  is  less  than  50  percent  of 
the  relevant  host  state  loan-to-deposit 
ratio. 

(b)  Results  of  screen.  (1)  If  the  FDIC 
determines  that  the  bank's  statewide 
loan-to-deposit  ratio  is  50  percent  or 
more  of  the  host  state  loan-to-deposit 
ratio,  no  further  consideration  imder 
this  part  is  required. 

(2)  If  the  FDIC  determines  that  the 
bank's  statewide  loan-to-deposit  ratio  is 
less  than  50  percent  of  the  host  state 
loan-to-deposit  ratio,  or  if  reasonably 
available  data  are  insufficient  to 
calculate  the  bank's  statewide  loan-to- 
d^posit  ratio,  the  FDIC  will  make  a 
credit  needs  determination  for  the  bank 
as  provided  in  §  369.4. 

s  300.4    Cfsolt  nasos  ostsnuinatlon. 

(a)  In  general.  The  FDIC  will  review 
the  loan  portfolio  of  the  bank  and 
determine  whether  the  bank  is 
reasonably  helping  to  meet  the  credit 
needs  of  the  commimities  in  the  host 
state  that  are  served  by  the  bank. 

(b)  Guidelines.  The  FDIC  will  use  the 
following  considerations  as  guidelines 
when  making  the  determination 
pursuant  to  paragraph  (a)  of  this  section: 

(1)  Whether  covered  interatate 
branches  were  formerly  part  of  a  Coiled 
or  failing  depository  institution; 

(2)  Whether  covered  interatate 
branches  were  acquired  under 
circumstances  where  there  was  a  low 
loan-to-deposit  ratio  because  of  the 


natiue  of  the  acquired  institution's 
business  or  loan  portfolio; 

(3)  Whether  covered  interatate 
branches  have  a  high  concentration  of 
commercial  or  credit  card  lending,  trust 
services,  or  other  specialized  activities, 
including  the  extent  to  which  the 
covered  interstate  branches  accept 
deposits  in  the  host  state; 

(4)  The  Community  Reinvestment  Act 
(CRA)  ratings  received  by  the  bank,  if 
any,  xmder  12  U.S.C.  2901  et  seq.; 

(5)  Economic  conditions,  including 
the  level  of  loan  demand,  within  the 
communities  served  by  the  covered 
interstate  branches; 

(6)  The  safe  and  sound  operation  and 
condition  of  the  bank;  and 

(7)  The  FDIC's  Community 
Reinvestment  regulations  (12  CFR  Part 
345)  and  interpretations  of  those 
regulations. 

(a)  In  general.  If  the  FDIC  determines 
that  a  bank  is  not  reasonably  helping  to 
meet  the  credit  needs  of  the 
commimities  served  by  the  bank  in  the 
host  state,  and  that  the  bank's  statewide 
loan-to-deposit  ratio  is  less  than  50 
percent  of  the  host  state  loan-to-deposit 
ratio,  the  FDIC: 

(1)  May  order  that  a  bank's  covered 
interatate  branch  or  branches  be  closed 
unless  the  bank  provides  reasonable 
assurances  to  the  satisfaction  of  the 
FDIC,  after  an  opportunity  for  public 
comment,  that  the  bank  has  an 
acceptable  plan  imder  which  the  bank 
will  reasonably  help  to  meet  the  credit 
needs  of  the  communities  served  by  the 
bank  in  the  host  state;  and 

(2)  Will  not  permit  the  bank  to  open 
a  new  branch  in  the  host  state  that 
would  be  considered  to  be  a  covered 
interatate  branch  imless  the  bank 
provides  reasonable  assurances  to  the 
satisfaction  of  the  FDIC,  after  an 
opportunity  for  public  comment,  that 
the  bank  will  reasonably  help  to  meet 
the  credit  needs  of  the  commtinity  that 
the  new  branch  will  serve. 

(b)  Notice  prior  to  closure  of  a  covered 
interstate  branch.  Before  exercising  the 
FDIC's  authority  to  order  the  bank  to 
close  a  covered  interatate  branch,  the 
FDIC  will  issue  to  the  bank  a  notice  of 
the  FDIC's  intent  to  order  the  closure 
and  will  schedule  a  hearing  within  60 
days  of  issuing  the  notice. 

(c)  Hearing.  The  FDKD  will  conduct  a 
hearing  scheduled  imder  paragraph  (b) 
of  this  section  in  accordance  tvith  the 
provisions  of  12  U.S.C.  1818(h)  and  12 
CFR  part  308. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washii^toa.  D.C.  this  26tfa  day  of 
August.  1997. 
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Federal  Deposit  Insurance  Corporation. 

Valerie  J.  BMt, 

Assistant  Executive  Secretary. 

(FR  Doc.  97-23950  Filed  9-9-97;  8:45  am] 

BUJNO  COOK  M10-33-P.  KIO-OI-P,  tni-OI-P  ^ 


Wednesday 
September  10,  1997 


Part  IV 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  968 
Reptacement  Housing  Factor  in 
Modernization  Funding;  Proposed  Ruio 


I     I     J 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  968 
[Dodwt  Na  FR-412S-P-011 
RIN  2577-A871 

Replacement  Housing  Factor  fn 
Modernization  Fundirtg 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTK)N:  Proposed  rule. 

summary:  This  rule  will  revise  HUD's 
regulations  that  govern  the  formula 
allocation  of  modernization  funding 
under  the  Comprehensive  Grant 
Program  (CGP)  to  add  to  the  formula  a 
factor  that  will  maintain,  for  Hve  years, 
a  portion  of  funding  that  otherwise 
would  be  lost  by  a  CGP  housing  agency 
(HA)  when  the  number  of  its  public 
housing  units  are  reduced  as  a  result  of 
demolition,  disposition,  or  conversion. 
These  added  funds  would  be  required  to 
be  used  for  approved  replacement 
housing  or  for  the  accelerated 
renovation  and  reoccupancy  of  vacant 
but  viable  imits.  The  rule  would  take 
effect  in  Federal  Fiscal  Year  (FY)  1998. 
based  on  formula  characteristics 
reported  as  of  September  30,  1997. 

Such  funding  will  support 
replacement  of  about  twenty  percent  of 
the  public  housing  units  lost  to 
demolition,  disposition,  or  conversion 
and  not  otherwise  replaced.  The  added 
funds  are  needed  for  construction  of 
replacement  units  in  cities  with  tight 
housing  markets,  to  capitalize  on 
opportunities  in  vacated  sites,  and  to 
increase  community  acceptance  of 
demolition.  Other  possible  sources  of 
funding  for  actual  replacement  housing 
units  (modernization  funding  and  HOPE 
VI  program  grants)  will  not  be  able  to 
serve  fully  the  HAs  with  replacement 
housing  needs  that  cannot  be  served 
fully  by  vouchers. 

DATES:  Comment  due  date:  December  9, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  iddress. 


FOR  FURTHER  MFORMATKM  CONTACT: 
William  Flood,  Director,  Office  of 
Capital  Improvements,  Office  of  Public 
Housing  Investments,  Room  4134, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-1640,  extension  4185. 
(This  telephone  number  is  not  toU-firee.) 
For  hearing-  and  speech-impaired 
persons,  this  number  may  be  accessed 
via  text  telephone  by  dialing  the  Federal 
Information  Relay  Service  at  1-600- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  SUtutory  Baaie 

The  statutory  foundation  for 
modernization  funding  for  the  public 
housing  program  is  section  14  of  the 
United  States  Housing.  Act  of  1937  (42 
U.S.C.  14371.  et  seq.].  Using  the  formula 
authorized  in  section  14(k)(2),  HUD 
computes  the  formula  share  of 
modernization  funding  for  each  HA 
eligible  to  participate  in  the  CGP,  i.e.,  an 
HA  with  250  or  more  units. 

Section  14(k)(2)  prescribes  certain 
formula  factors  and  provides  that  the 
formula  may  be  amended  by  the 
rulemaking  process.  Currently,  the 
formula  factors  do  not  include  a  foctor 
for  replacement  housing,  which  was  not 
an  eligible  use  of  modernization  funds 
when  these  factors  were  written. 

Formerly,  each  public  housing  unit 
that  was  demolished  or  disposed  of  was 
required  to  be  replaced  with  another 
unit.  Recent  amendments  to  the  Act 
included  suspension  of  the  one-forK>ne 
replacement  requirement.  While  this 
change  is  necessary,  nationwide,  by  the 
end  of  FY  2000,  an  estimated  100,000 
public  housing  units  (of  which  about 
60,000  were  occupied  as  of  FY  1996)  are 
planned  for  demolition  and  disposition. 
In  some  cities,  the  number  of  such  units 
can  amount  to  between  twenty-five  and 
fifty  percent  of  the  city's  annual  total  of 
vacant  units  available  to  low  income 
households. 

Traditionally,  HUD  has  received 
appropriations  for  public  housing 
development  and  HAs  have  used  the 
development  funds,  in  part,  for 
replacement  housing.  Since  FY  1995, 
however,  Congress  has  not  approved 
funding  specifically  for  new  public 
housing  development.  Currently,  the 
only  available  sources  of  funding  for 
construction  of  replacement  housing  are 
modernization  funding  and  HOPE  VI 
grants.  Replacement  housing  was  first 
authorized  as  an  eligible  cost  of 
modernization  funding  in  FY  1995.  No 
change  in  the  formula  factors  has  taken 
place  to  reflect  this  new  use  of 
modernization  funding;  HAs  can  take 


advantage  of  this  new  flexibility  only  by 
diverting  funds  provided  by  the  formula 
for  developments  other  than  the 
developments  to  be  demolished. 
Similarly,  HAs  with  a  large  backlog  of 
vacant  but  viable  units  cannot  take 
advantage  of  any  savings  in 
modernization  funding  resulting  from 
demolition  or  disposition  to  bring 
additional  vacant  but  viable  units  into 
occupancy. 

Some  HAs  will  have  great  difficulty 
restructuring  their  inventory  and 
meeting  local  needs.  Adding  this 
replacement  factor  to  the  modernization 
formula  will  provide  a  share  of 
modernization  funds  that  is  relatively 
constant  that  can  be  used  for 
replacement  of  a  portion  of  the  non- 
viable units  being  demolished  or  sold. 
The  Department  is  permitting  either 
development  of  units  (throu^ 
construction  or  acquisition)  or 
accelerated  restoration  of  vacant  units 
with  the  additional  funding  made 
available  as  a  result  of  the  replacement 
housing  factor  to  give  HAs  the 
maximum  amount  of  flexibility  to  use 
the  means  of  replacing  units  given  their 
own  circumstances. 

The  number  of  replacement  or 
restored  vacant  units  that  this  funding 
will  be  able  to  support  is  about  twenty 
percent  of  the  number  of  units 
anticipated  to  be  demolished,  disposed 
of,  or  converted.  Since  about  one  third 
of  the  units  being  removed  from  an  HA's 
inventory  are  typically  vacant,  the 
twenty  percent  replacement  represents 
about  thirty  percent  of  the  HA's 
occupied  units. 

Thus  far,  the  Department  has  been 
able  to  provide  either  vouchers  or  newly 
acquired  or  constructed  units,  where 
appropriate,  to  replace  roughly  all  units 
demolished  or  disposed  of.  However, 
replacement  vouchers  do  not  meet  some 
local  needs  as  well  as  hard  replacement 
units  do. 

The  Department  believes  that  CGP 
HAs  will  be  better  able  to  restructure 
their  inventories  and  more  likely  to  take 
the  needed  steps  to  do  so  if  they  have 
available  some  funding  for  construction 
or-acquisition  of  public  housing 
replacement  units  irrespective  of  the 
HOPE  VI  process.  Therefore,  the 
Department  has  decided  to  exercise  its 
authority  (under  42  U.S.C.  1437l(2)(A)) 
to  modify  the  formula  for  CGP  funding, 
through  notice  and  comment 
rulemaking,  to  take  into  accoimt  the 
need  for  some  replacement  units. 

n.  Need  for  Change  in  the  Formula 

As  recently  as  FY  1994,  the  public 
housing  stock  lost  only  two  thousand 
units  per  year  from  demolition, 
disposition,  and  conversions.  But  from 


Federal  Register  /  Vol.  62,  No.  175  /  Wednesday,  September  10,  1997  /  Proposed  Rules       47741 


FY  1997  to  FY  2000,  the  Department 
estimates  a  reduction  of  about  twenty 
thousand  units  per  year  from 
demolition,  disposition,  and 
conversions.  This  large  reduction  in 
units  is  expected  to  be  concentrated 
among  about  forty  HAs,  almost  all  of 
which  are  large  HAs,  with  1250  or  more 
units  and  with  one  or  more 
developments  with  a  high  percentage  of 
long-term  vacancies.  Fewer  than  ten  (or 
one-quarter)  of  these  forty  HAs  are 
expected  to  have  over  three-quarters  of 
the  reduction  in  imits  as  a  result  of 
demolition,  disposition,  and  conversion. 
Unless  action  is  taken,  the  affected 
communities  will  not  be  able  to 
capitalize  on  opportunities  to  rebuild  at 
lower  densities  and  in  mixed-income 
settings  on  current  sites.  By  allowing  an 
HA  with  reduced  public  housing  units 
to  temporarily  stabilize  its^  funding  if  it 
uses  the  funding  for  replacement 
housing  generated  by  the  modernization 
replacement  housing  factor,  the 
proposed  rule  will  remedy  these 
problems  (at  least  in  part)  and  make 
more  acceptable  the  reduction  of  units 
resulting  from  the  demolition, 
disposition,  or  conversion  of  non-viable 
units. 

This  proposed  revision  retains  all 
aspects  of  the  current  CGP  formula, 
including  the  phased-in  reduction  in 
units  covered  by  the  Annual 
Contributions  Contract  that  is 
specifically  stated  in  the  statute  and  is 
implemented  by  §968.103(k)(3).  By 
adding  a  replacement  housing  factor  to 
reflect  the  need  for  replacement  housing 
following  unit  reduction,  the  revision 
mitigates  the  adverse  impact  of  the 
phased-in  reduction  in  units,  because  it 
amends  the  way  the  imderlying  formula 
is  calculated  and  restores  some  of  the 
formula  funding  share  HAs  would  have 
received  had  no  unit  reduction  occiured 
after  October  1, 1996.  Under  the 
proposed  revision,  an  HA  cannot 
receive  more  than  its  pre-unit  reduction 
funding  share  as  a  result  of  the 
replacement  housing  factor. 

ni.  Description  of  Replacement 
Housing  Factor 

A  replacement  housing  factor  is  being 
added  to  both  the  backlog  and  accrual 
components  of  the  formula  for  funding 
modernization  activities  under  the  CGP. 
The  current  formula  provides,  in 
accordance  with  the  statute,  that  half  of 
the  formula  is  related  to  backlog  needs, 
and  the  other  half  of  the  formula  is 
related  to  accrual  needs.  Subject  to  the 
condition  that  an  HA  cannot  receive 
more  than  its  funding  share  before  the 
application  of  the  replacement  housing 
factor,  the  five  year  adjustments  for 
backlog  and  accrual  need  are  calibrated 


so  that  an  HA  with  imits  lost  to 
demolition,  disposition,  or  conversion 
will  be  able  to  fund  about  twenty 
percent  of  the  public  housing  units  (and 
about  thirty  percent  of  the  occupied 
units)  that  will  be  lost.  This  percentage 
represents  a  significant  amount  of 
replacement  housing  but  is  low  enough 
to  ensure  that  funds  will  continue  to  be 
directed  to  pressing  replacement 
housing  needs. 

The  backlog  and  accrual  need 
elements  of  the  formula  are  now  found 
at  24  CFR  968.103(e)  and  968.103(0- 
This  change  is  made  to  offset  some  of 
the  loss  of  formula  share  in  capital 
funding  that  would  result  from  the 
described  reduction  of  units  that  takes 
place  after  October  1, 1996.  (As  part  of 
its  OGP  formula  computations,  HUD 
would  compute  the  share  and  level  of 
HA  funding  before  the  impact  of  the 
rule  and  the  share  and  level  of  HA 
funding  as  a  result  of  the  rule  that  must 
be  used  for  replacement  housing.) 

This  rule  aajusts  the  backlog  need  by 
adding  50  percent  of  the  Total 
Development  Cost  (TDC)  for  a  two- 
bedroom  unit  in  a  walk-up  structure  for 
the  number  of  units  to  be  demolished, 
disposed  of,  or  converted,  for  the  first 
five  years  after  demolition,  disposition, 
or  conversion  occurs.  The  rule  adjusts 
the  accrual  need  by  adding  two  percent 
of  the  TDC  for  this  type  of  unit  for  the 
number  of  units  to  be  demolished, 
disposed  of,  or  converted,  for  the  first 
five  years  after  demolition,  disposition, 
or  conversion.  These  modifications 
apply  only  if  the  reduced  units  are  not 
otherwise  receiving  funding  for 
replacement  housing  or  vacancy 
renovation  and  if  the  funds  attributable 
to  this  factor  are  used  for  approved 
replacement  housing  or  vacancy 
renovation.  Other  modernization  funds 
also  may  be  used  for  replacement 
housing,  in  accordance  with  HUD 
Notice  PIH  96-56  (HA).  It  is  likely, 
however,  that  very  few  HAs  would  use 
modernization  funding  for  this  purpose 
if  it  would  mean  depriving  other 
developments  of  modernization. 

Four  key  features  of  the  replacement 
housing  factor  should  be  noted.  First,  it 
does  not  support  the  continued 
operation  of  non-viable  housing, 
because  it  is  premised  on  non-viable 
units  being  reduced  and  the  funding 
generated  by  the  modernization 
replacement  housing  factor  being  used 
for  replacement  housing.  Second,  the 
affected  HAs  do  not  receive  an 
additional  funding  share  over  their 
current  share  and  might  receive 
somewhat  less,  because  the  formula 
replacement  factor  cannot  create  shares 
of  relative  backlog  need  or  relative 
accrual  need  that  are  greater  than  the 


relative  shares  before  the  removal  of  the 
units.  Third,  the  offset  is  not  a 
permanent  hold  harmless  amount.  After 
five  years,  the  affiacted  HAs  will  receive 
a  share  of  funding  based  upon  their 
reduced  shares  of  backlog  and  accrual 
need  without  any  replacement  factor. 
Moreover,  those  units  demolished, 
disposed  of,  or  converted  with 
replacement  housing  funds,  such  as 
public  housing  development.  Major 
Rehabilitation  of  Obsolete  Public 
Housing,  or  HOPE  VI  implementaticm 
grants,  will  not  benefit  from  the 
replacement  housing  factor.  (A 
demolished  development  with  only 
partial  replacement  funding  from  a 
HOPE  VI  grant  would  get  partial  help 
from  the  modernization  replacement 
housing  factor.)  Fourth,  the  replacement 
housing  factor  is  expected  to  support 
replacement  and  accelerated  renovation 
of  vacant  units  of  only  a  fraction  of  the 
original  units. 

In  order  to  receive  funding  under  the 
replacement  housing  factor,  an  HA  must 
first  request  such  funding  when  it 
updates  its  annual  formula 
characteristics  report  for  the  formula 
run.  Only  units  that  are  identified  on 
the  formula  characteristics  report  as 
demolished,  disposed  of,  or  converted 
and  that  lower  the  number  of  HA 
formula  units  will  be  units  eligible  for 
the  replacement  factor.  In  its  formula 
computations,  HUD  will  determine  the 
share  and  level  of  Comprehensive  Grant 
formula  funding  that  an  HA  will  receive 
from  the  replacement  factor.  The  HA 
will  then  budget  the  funds  provided  by 
the  replacement  factor  as  a  major  work 
category,  including  an  implementation 
schedule,  on  the  CGP  Aimual 
Statement.  If  the  funding  generated  by 
the  replacement  factor  is  not  used  for 
replacement  housing  in  a  reasonable 
time,  in  accordance  with  already 
existing  requirements  (§§968.125  and 
968.335(a)(3)),  the  affected  HA  will  face 
appropriate  corrective  action,  which 
ultimately  may  include  recapture  of  the 
funds. 

The  following  example  shows  how 
the  factor  would  work. 

Example  for  the  Formula  Replacement 
Factor 

An  HA  that  has  2,000  units  is 
plaiming  to  demolish  one  of  its 
developments.  The  development  to  be 
demolished  has  200  vmits,  and  the 
demolition  is  not  being  funded  by  a 
grant  that  has  a  replacement  component. 
The  1800  units  that  the  HA  is  not  going 
to  demolish  average  a  formula  backlog 
need  of  $20,000  per  unit  and  a  formula 
accrual  need  of  Si  250  per  unit — ^values 
that  would  have  resulted  from  applying 
the  unit- weighted  characteristics  of  the 
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developments  to  the  backlog  and 
accrual  formulas  set  out  in  the 
Comprehensive  Grant  program.  The  200 
units  to  be  demolished  have,  in  this 
hypothetical  example,  a  formula  backlog 
need  of  $40,000  per  unit  and  a  formula 
accrual  need  of  $1500  per  unit.  Finally, 
the  HA  had  total  CIAP  funding  from 
1984  to  1991  of  $10  million,  and  the 
TIX  of  a  two-bedroom  v.-alkup  in  its 
area  is  $64,000  per  unit. 

Before  demolition,  the  HA's  unfunded 
formula  backlog  need  is  $34.0  million, 
or  $10  million  of  CIAP  funding 
deducted  from  $44.0  million  of  backlog 
need  (1800  units  at  $20,000  per  unit 
plus  200  units  at  $40,000  per  unit),  and 
its  total  formula  accrual  need  is  $2.55 
million  (1800  units  at  $1250  per  unit 
plus  200  units  at  $1500  per  unit). 
Without  a  replacement  bctor,  in 
accordance  with  the  phased-in 
reduction  of  units  provision  of 
§968.103(k)(3),  its  total  formula  backlog 
need  within  three  years  would  fall  to 
$26  million,  or  $10  million  of  CIAP 
funding  deducted  from  $36.0  million  of 
backlog  need  (1800  units  at  $20,000  per 
unit),  and  its  formula  accrual  need 
would  fall  to  $2.25  million  (1800  units 
at  $1250  per  unit).  In  short,  within  three 
years,  its  formula  backlog  need  would 
decline  about  23.5  percent  and  its 
formula  accrual  need  would  decline 
about  11.8  percent.  If  it  is  assumed  that 
the  formula  characteristics  for  all  other 
HAs  remain  imchanged,  then  by  the 
third  year  after  the  approved 
demolition,  its  formula  share  would 
decline  about  17.7  percent  relative  to 
the  starting  point  before  demolition  (the 
average  of  23.5  percent  and  11.8 
percent). 

In  this  example,  a  replacement  £actor 
for  five  years  would  value  the 
demolished  units  at  $32,000  per  unit 
(half  of  the  TDC  of  $64,000)  in  the 
backlog  formula  and  at  $1280  per  unit 
(two  percent  of  the  TDC  of  $64,000)  in 
the  accrual  formula.  By  the  third  year  of 
the  five  year  period,  the  uncapped 
formula  backlog  need  of  the  HA  with 
demolition  would  be  $32.4  million,  or 
the  $10  million  of  CIAP  funding 
deducted  from  $42.4  million  of  backlog 
need  (1800  units  times  $20,000  per  imit 
plus  200  imits  times  $32,000  per  unit). 
If  the  formula  backlog  need  of  all  other 
HAs  remains  the  same  and  if  the 
backlog  need  falls  below  the  original 
level  (as  in  this  example),  the  adjusted 
backlog  need  does  not  have  to  be 
capped  in  order  that  the  HA  with  the 
demolished  imits  not  increase  its  share 
of  formula  backlog  as  a  result  of  the 
replacement  factor  for  demolition.  By 
the  third  year  of  the  five  year  period,  the 
accrual  need  of  the  HA  with  demolition 
would  be  $2,506  million,  or  less  than  its 


amount  and  share  before  demolition.  No 
capping  for  the  accrual  replacement 
factor  is  required  in  this  example.  With 
a  replacement  foctor,  the  formula  share 
of  the  HA  for  the  aggregate  five  years 
would  be  somewhat  less  than  its  share 
before  demolition.  Still,  its  formula 
share  for  five  years  would  be  more  than 
what  the  HA  would  have  received  had 
a  replacement  factor  not  been  in  place 
for  the  demolished  units. 

In  the  above  example,  the  HA's 
formula  share  without  a  replacement 
factor  for  its  demolished  units  wDuld 
have  been  reduced  5.9  percent  in  the 
first  year  that  the  demolition  took  effect 
for  CGP  funding,  11.8  percent  in  the 
second  year,  and  17.7  percent  the  third 
through  fifth  years  (and  afterward).  With 
a  replacement  factor,  the  HA's  share 
would  be  reduced  1.1  percent  the  first 
year,  2.2  percent  the  second  year,  and 
3.3  percent  the  third  through  fifth  years, 
and  then  17.7  percent  thereafter. 
Suppose  that  the  HA  had  received  $6 
million  in  CGP  funds  if  no  demolitions 
had  occurred  during  the  first  through 
the  fifth  years.  As  a  result  of  the 
replacement  factor  maintaining  some  of 
its  share,  the  funds  maintained  for 
replacement  housing  would  be  $288,000 
in  the  first  year.  $576,000  in  the  second 
year,  and  $864,000  in  the  third  through 
fifth  years — for  a  five-year  total  of 
$3,456,000. 

IV.  Nationwide  Impact 

The  Department  estimates  that  the 
impact  of  this  rule  in  the  first  year  will 
be  to  maintain  for  eligible  HAs  about 
$20  million  in  funding  for  replacement 
housing  that  would  otherwise  be 
reallocated  to  other  CGP  HAs  as  a  result 
of  reduction  in  the  number  of  the  HA's 
units  as  a  result  of  demolition, 
disposition,  and  conversion  of  non- 
viable units.  Over  the  next  five  years, 
the  impact  might  average  $60  million 
per  year.  Of  course,  if  there  were  no 
such  incentive  for  HAs  with  non-viable 
units  to  demolish,  dispose  of.  or  convert 
and  replace  these  units,  they  might  not 
take  such  action,  in  which  case  their 
modernization  funding  shares  might  not 
have  been  reduced  in  the  first  place. 
Therefore,  the  true  impact  of  the  rule 
might  be  less  than  the  above  estimates. 

V.  Findings  and  Certifications 

A.  Public  Reporting  Burden 

This  proposed  rule  contains  no  new 
information  collection  requirements  that 
would  require  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (42 
U.S.C.  3501-3520). 


B.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  only  affects  HAs 
with  250  or  more  units,  eligible  for 
formula  funding  under  the  CGP  and 
primarily  affects  larger  HAs,  which  have 
experienced  the  greatest  unit  reduction. 

C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  (7:30  a.m.  to  5:30 
p.m.)  in  the  Office  of  the  Rules  Docket 
Clerk.  Room  10276.  451  Seventh  Street. 
SW,  Washington.  DC  20410-0500. 

D.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
significant  impact  on  States  or  their 
political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent  As  a 
result,  the  proposed  rule  is  not  subject 
to  review  under  the  Order.  The  rule 
merely  preserves  funding  that  would 
otherwise  be  lost  to  local  housing 
agencies  that  have  experienced 
significant  loss  of  units. 

E.  Unfunded  Mandates  Reform  Act 

The  Secretary,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  1532,  has  reviewed  this 
proposed  rule  before  publication  and  by 
approving  it  certifies  that  this  proposed 
rule  does  not  impose  a  Federal  mandate 
that  will  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

F.  Regulatory  Review 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866,  not  on 
the  basis  of  impact  in  excess  of  $100 
million  but  on  the  basis  of  its 
importance.  Any  changes  made  in  this 
rule  as  a  resiilt  of  that  review  are  clearly 
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identified  in  the  docket  file  for  this  rule, 
which  is  available  for  public  inspection 
in  the  HUD's  Office  of  the  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  rule  is  14.850. 

List  of  Sul^ects  in  24  CFR  Fart  968 

Grant  programs — housing  and 
community  development,  Indians,  Loan 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  part  968  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  968— PUBUC  HOUSING 
MODERNIZATION 

1.  The  authority  citation  for  part  968 
continues  to  read  as  follows: 

Antlwrity:  42  U.S.C.  1437d,  14377,  and 
3535(d). 

2.  Section  968.103  is  amended  as 
follows: 

a.  Paragraphs  (e)(3)  and  (e)(4)  are 
redesignated  as  paragraphs  (e)(4)  and 
(e)(5),  respectively; 

b.  New  paragraphs  (e)(3)  and  (f)(4)  are 
added; and 

c.  Paragraph  (k)(l)  is  revised,  to  read 
as  follows: 

§968.103    Allocation  ot fund*  under 
•eetionU. 

•        •        •        •        • 

(e)  *  •  * 

(3)  Replacement  factor  to  reflect 
backlog  need  for  developments  with 
demolition,  disposition,  or  conversion 
occurring  on  or  after  October  1,  1996.  (i) 
For  PHAs  that  have  a  reduction  in  units 
attributable  to  demolition,  disposition, 
or  conversion  of  units  occurring  on  or 
after  October  1, 1996,  and  such 
reduction  lowers  the  formula  unit  count 
for  the  Comprehensive  Grant  formula 
calculations,  a  factor  will  be  added  for 
the  first  five  years  after  such  reduction 
that  consists  of  50  percent  of  the 
published  Total  Development  Cost  for 
the  period  April  3,  1996  through  April 
30, 1997,  for  a  two-bedroom  unit  in  a 
walkup  type  structure,  times  the 
number  of  units  to  be  demolished  or 
disposed  of.  The  total  relative  backlog 
need  of  the  PHA  resulting  from 
application  of  this  replacement  factor 
cannot  exceed  the  share  it  would  have 


had  if  the  demolition,  disposition,  or 
conversion  had  not  taken  place. 

(ii)  A  PHA  is  eligible  for  application 
of  this  factor  only  if  the  PHA  satisfies 
the  following  criteria: 

(A)  The  PHA  is  not  receiving  funding 
for  replacement  housing  for  the  reduced 
nimiber  of  units  under  the  public 
housing  development.  Major 
Reconstruction  of  Obsolete  Public 
Housing,  or  HOPE  VI  programs;  and 

(B)  The  restored  funding  that  results 
from  the  use  of  the  replacement  factor 
is  used  to  provide  replacement  housing 
or  accelerated  renovation  of  vacant  but 
viable  imits,  in  accordance  with  the 
HA's  five-year  action  plan,  approved  by 
HUD  (see  §968.315). 

(iii)  If  the  PHA  does  not  use  the 
restored  funding  that  results  from  the 
use  of  the  replacement  factor  to  provide 
replacement  housing  or  renovated 
vacant  units  in  a  timely  fashion,  in 
accordance  with  §  968.125,  and  make 
reasonable  progress  on  such  use  of  the 
funding,  in  accordance  with 
§  968.335(a)(3).  HUD  may  require 
appropriate  corrective  action  under 
§  968.335  or  may  recapture  and 
reallocate  the  funds. 
•        •        «        •        • 

(0*** 

(4)  Replacement  factor  to  reflect 
accrual  need  for  developments  with 
demolition,  disposition,  or  conversion 
occurring  on  or  after  October  1,  1996.  (i) 
For  PHAs  that  have  a  reduction  in  units 
attributable  to  demolition  or 
disposition,  disposition,  or  conversion 
of  units  occurring  on  or  after  October  1 , 
1996.  and  such  reduction  lowers  the 
formula  unit  count  for  the 
Comprehensive  Grant  formula' 
calculations,  a  factor  will  be  added  for 
the  first  five  years  after  such  reduction 
that  consists  of  two  percent  of  the 
published  Total  Development  Cost  for 
the  period  April  3. 1996-April  30, 1997, 
for  a  two-bedroom  unit  in  a  walkup  type 
structure  times  the  number  of  units  to 
be  demolished,  disposed  of,  or 
converted.  The  total  relative  accrual 
need  of  the  PHA  resulting  from 
application  of  this  replacement  factor 
cannot  exceed  the  share  it  would  have 
had  if  the  demolition,  disposition,  or 
conversion  had  not  taken  place. 

(ii)  A  PHA  is  eligible  for  application 
of  this  factor  only  if  the  PHA  satisfies 
the  following  criteria: 

(A)  The  PHA  is  not  receiving  funding 
for  replacement  housing  for  the  reduced 
number  of  units  under  the  public 


housing  development.  Major 
Reconstruction  of  Obsolete  Public 
Housing,  or  HOPE  VI  programs;  and 

(B)  The  restored  funding  that  results 
from  the  use  of  the  replacement  factor 
is  used  to  provide  replacement  housing 
or  accelerated  renovation  of  vacant  but 
viable  units,  in  accordance  with  the 
HA's  five-year  action  plan,  approved  by 
HUD  (see  §968.315). 

(iii)  If  the  PHA  does  not  use  the 
restored  funding  that  results  from  the 
use  of  the  replacement  factor  to  provide 
replacement  bousing  in  a  timely 
fashion,  in  accordance  with  §968.125, 
and  make  reasonable  progress  on  such 
use  of  the  fimding,  in  accordance  with 
§  968.335(a)(3),  HUD  may  require 
appropriate  corrective  action  under 
§  968.335  or  recapture  and  reallocate  the 
funds. 

•  '  "*  •        •        •-      • 

(k)  Demolition,  disposition  and 
conversion  of  units.  (1)  General —  (i) 
One  percent  limit.  Where  an  existing 
unit  under  an  ACC  is  demolished, 
disposed  of,  or  converted  into  a  larger 
or  smaller  unit,  including  the 
substantial  rehabilitation  of  a  Mutual 
Help  or  Turnkey  III  unit,  HUD  shall  not 
adjust  the  amount  the  PHA  or  IHA 
receives  under  the  formula,  unless  more 
than  one  percent  of  the  units  are 
affected  on  a  cumulative  basis.  Where 
more  than  one  percent  of  the  existing 
units  are  demolished,  disposed  of,  or 
converted,  HUD  shall  reduce  the 
formula  amount  for  the  PHA  or  IHA 
over  a  3-year  period  to  reflect  removal 
of  the  units  from  the  ACC. 

(ii)  When  a  change  in  number  of  units 
is  triggered.  A  change  in  the  number  of 
units  under  ACC  is  counted  when  one 
of  the  following  occurs: 

(A)  Completion  of  approved  work  to 
convert  units  to  difierent  sizes,  resulting 
in  an  increase  or  decrease  in  the  number 
of  units; 

(B)  Execution  of  a  sales  contract  for  a 
disposition; 

(C)  Start  of  approved  work  for  a 
demolition;  or 

(D)  Conveyance  of  a  Mutual  Help, 
Turnkey  III,  or  rental  unit. 

*  •        •        •        • 

Dated:  September  4. 1997. 
Kevin  Emanuel  Mardunan, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
[PR  Doc.  97-23907  Filed  9-9-97;  8:45  am) 
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REMINDERS 

The  rtems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  fist  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  10, 
1997 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries— 

Pracious  corals;  published 
9-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plarts;  approval  and 
pronHjIgation:  various 
States: 
Georgia:  pubKshed  8-11-97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncuftural  commodMaK 
Tnadimefon;  put)lished  9-10- 
97 

PEOBIAL 
COMMUNICATIONS 

Freedom  of  Information  Act; 
implementation;  put)iished  8- 
11-97 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Agency  for  International 
Devefopment 
Clauses  and  forms: 
Personal  services  abroad; 

direct  USAID  contracts; 

published  8-11-97 
POSTAL  SERVICE 
International  Mail  Manual: 
Glottal  package  link  service; 

implementation;  put)lished 

9-10-97 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  financing  assistance: 
Ot)ligation  guarantees; 
owners  and  charterers 
citizenship  requirements; 
put>lished  9-8-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlculturai  Marketing 
Service 

Pears  (winter)  grown  in 
Oregon  et  ai.;  comments 


due  by  9-19-97;  published 
8-20-97 

AGRICULTURE 
OEPARTMENT 

Anlmal  and  Plant  Health 
•napecUon  Service 
Interstate  transportation  of 
arumals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle — 
State  and  area 
classifications; 
comments  due  by  9-16- 
97;  published  7-18-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Export  programs: 
Payment  guarantees; 
expanding  export 
transactkms;  comments 
due  by  9-15-97;  published 
8-15-97 

AGRICULTURE 
DEPARTMENT 

Food  Safely  and  Inapactleii 
Service 

Meat  and  poultry  inspection: 
Natural  or  regenerated 

collagen  sausage  casings; 

latjeling  requirements; 

comments  due  t>y  9-15- 

97;  published  7-17-97 

COMMERCE  OEPARTMBfT 
Natiortai  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Coho  salmon — 

Southern  Oregon/Northern 
Caiifomia  coast; 
comments  due  by  9-16- 
97;  published  7-18-97 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorwmic 
Zone- 
Crab;  comments  due  by 
9-15-97;  published  7-15- 
97 

Magnuson  Act  provisk)ns 
National  standard 
guidelines;  comments 
due  by  9-18-97; 
published  8-4-97 
Northeastem  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  9-15- 
97;  published  8-27-97 
West  Coast  States  and 
Westem  Pacific 
fisheries— 
Northem  ar)chovy; 
comments  due  by  9-15- 
97;  published  8-21-97 
Ocean  and  coastal  resource 
management: 


Marine  sanctuaries — 
Thunder  Bay  National 
Marine  Sanctuary.  Ml; 
designation;  comments 
due  by  9-18-97; 
published  6-23-97 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Management  and  operating 
contracts — 

Performance-based 
management 
contracting,  fines, 
penalties,  etc.; 
comments  due  by  9-19- 
97;  published  8-20-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Property  and  oil  pipeline  units 
accounting  regulations; 
comments  due  t>y  9-15-97; 
published  7-31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
pn>muigatk>n;  various 


Caiifomia;  comments  due  tif 
9-15-97;  published  8-15- 
97 

Iowa;  comntents  due  by  9- 
15-97;  published  8-15-07 

Missouri;  comments  due  by 
9-15-97;  published  8-15- 
97 

Pennsylvania;  comments 
due  by  9-17-97;  published 
8-18-97 

South  Carolina;  comments 
due  by  9-19-97;  published 
8-20-97 

Tennessee;  comments  due 
by  9-15-97;  published  8- 
15-97 

Wisconsin;  comments  due 
by  9-15-97;  published  7- 
10-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatk>n  of 
areas: 

Texas;  comments  due  by  9- 
18-97;  published  8-19-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Com  gluten;  comments  due 
by  9-16-97;  published  7- 
18-97 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan— 

Natk>nal  priorities  Kst 
update;  comments  due 
by  9-15-97;  published 
8-15-97 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  polk^ies  and 
operations — 
Short-  and  intermediate- 
term  credit:  System  and 
non-System  lerxJers; 
comments  due  t>y  9-15- 
97;  published  7-17-97 
FEDERAL 
COMMUNICATIONS 
COMM^SION 
Common  carrier  services: 
Unauthorized  changes  of 
consumer's  k>ng  distance 
carriers  (slamming); 
policies  arxl  rules; 
comments  due  by  9-15- 
97;  published  8-14-97 
Frequency  ailocatkxis  and 
radk)  treaty  matters: 
Television  channels  60—60; 
746—806  MHz  band; 
comments  due  by  9-15- 
97;  published  7-31-97 
Radio  services,  special: 
Maritime  services— 
Licensing  process 
simplification  arxi 
flexibility  for  pubic 
coast  statkins; 
comments  due  t>y  9-15- 
97;  published  9-2-07 
Radio  stations;  table  of 
assignments: 

Kansas;  comments  due  t>y 
9-15-97;  published  7-31- 
97 

Permsytvania  et  al.; 
comments  due  by  9-15- 
97;  published  7-31-97 

FEDERAL  DEPOSIT 
MSURANCE  CORPORATION 

International  t>anking 
regulations;  consolklsrtion 
and  simplification;  comments 
due  by  9-15-97;  published 
7-15-97 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Leakproof.  guaranteed 
leakproof.  etc.;  deceptive 
use  as  descriptive  of  dry 
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Nonccs 

Hotel  and  Motel  Fire  Safety  Act: 

National  master  list,  47811-47817 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  47817-47818 

Federal  Energy  Regulatory  Commission 

Nonccs 

Environmental  statements;  availability,  etc: 

Rockfish  Corp.,  Inc.,  47807 
Applications,  hearings,  determinations,  etc.: 

Anker  Power  Services,  Inc.,  47799 

ANR  Pipeline  Co.,  47799-47800 

Caprock  Pipeline  Co..  47800 

Colorado  Interstate  Gas  Co.,  47800 

Cove  Point  LNG  LP..  47801 

Eastern  Shore  Natural  Gas  Co.,  47801 

El  Paso  Natural  Gas  Co.,  47801 

Equitrans,  L.P.,  47802 

Gas  Transport,  Inc.,  47802 

Kern  River  Gas  Transmission  Co.,  47802 

KN  Interstate  Gas  Transmission  Co.,  47602-47803 

KN  Wattenberg  Transmission  Ltd.  Liability  Co.,  47803 

Mobile  Bay  Pipeline  Co.,  47803 

Northern  Border  Pipeline  Co.,  47803-47804 

Northern  Natural  Gas  Co.,  47804  t  - 

Ohio  Edison  Co.  et  al.,  47804 

Overthrust  Pipeline  Co.,  47804-47805 

Questar  Pipeline  Co.,  47805 

Tenaska  IV  Texas  Partners,  Ltd.,  47805 

Tennessee  Gas  Pipeline  Co.,  47805-47806 

Texas  Eastern  Transmission  Corp.,  47806 

TransColorado  Gas  Transmission  Co.,  47806 

Williston  Basin  Interstate  Pipeline  Co.,  47806-47807 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Richmond  County,  NC,  47870        .       . 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  47818 


System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  47818 

Formations,  acquisitions,  and  mergers,  47818—47819 
Federal  Open  Market  Committee: 

Domestic  policy  directives;  correction,  47819 

Fish  and  Wildilfe  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

47825-47827 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Atkinson  County,  GA;  Eastern  indigo  snake,  47827- 

47829 
Travis  County,  TX;  golden-cheeked  warbler,  47829 
Marine  mammals  permit  applications,  47829 

Food  and  Drug  Administration 

RULES 

National  Environmental  Policy  Act;  implementaffon; 
Federal  regulatory  reform 
Correction,  47760 


Forest  Service 

NOTICES 
Meetings: 
Western  Washington  Cascades  Province  Interagency 
Executive  Committee  Advisory  Committee.  47789 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  quality  requirements 
Correction,  47882 
NOTICES 

Acquisition  regulations: 
Government  property  sale;  general  sale  terms  and 
conditions  (SFs  114C  series);  revision,  stocking 
change,  and  cancellation.  47819-47820 

Qeologicai  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47830-47831 

Grain  inspection.  Packers  and  Stocicyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Tucson  Livestock  Auction,  Inc.,  AZ.  et  al.,  47789-47790 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Rnancing  Administration 

RULES 

Medicaid: 
Personal  care  services  coverage,  47896—47903 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 
Public  and  Indian  housing: 
Native  American  Housing  Assistance  and  Self- 
Determination  Act  of  1996;  implementation 
Negotiated  Rulemaking  Committee  meetings,  47783- 
47784 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  47823—47824 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  47824—47825 

immigration  and  Naturalization  Service 

RULES 

Immigration: 
Canadian  border  boat  landing  permit  program; 

application  and  issuance  procedures,  47749-47753 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  47831 
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Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  47820- 
47821 

Interior  Department 

See  Fi.sh  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  AfEairs  Bureau 
See  Land  Management  Bureau 

Justice  Department 

See  Inunigration  and  Naturalization  Service 
See  Prisons  Bureau 
NOTICES 

Pollution  control;  consent  judgments: 
Barrier  Industries,  Inc..  et  al.,  47834 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Afognak  Native  Corp.,  47831 
Environmental  statements;  notice  of  intent: 

John  Day  River.  OR;  resoiurce  management  plans.  47832- 
47833 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  47834 
Resource  management  plans,  etc.: 

Medicine  Lodge  Resource  Area,  ID.  47833-47834 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  quality  requirements 
Correction.  47882 

National  Highway  Traffic  Safety  Administration 

RULES 

Odometer  disclosure  requirements: 
Exemptions,  47763-47765 

National  Institutes  Of  Health 

NOTICES 
Meetings: 

National  Institute  of  Child  Health  and  Human  ' 
Development,  47821 

Research  Grants  Division  special  emphasis  panels,  47821 

National  Oceanic  aiMJ  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod  reallocation,  47768-^7769 
Pollock,  47768 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish,  47765-^7766 
Gulf  of  Mexico  shrimp,  47766—47767 
Northeastern  United  States  fisheries — 
Summer  flounder,  47767 
NOTICES 

Meetings: 

Western  Pacific  Fishery  Management  Council,  47790 
Permits: 

Endangered  and  threatened  species,  47790-47792 


National  Science  Foundation 

NOTICES 
Meetings: 
Undergraduate  Education  Special  Emphasis  Panel. 
47834-47835 

Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  47797-47798 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  47835 
Environmental  statements;  availability,  etc.: 

Teimessee  Valley  Authority,  47835-47838 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Postal  Rate  Commission 

NOTICES 

Visits  to  facilities,  47838 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 

America  Goes  Back  to  School  (Proc.  7018),  47911-47912 
AOMMSTRATIVE  ORDERS 

Colombia;  foreign  assistance  (Presidential  £)etennination 
No.  97-31  of  August  16,  1997),  47907 

Prisofts  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Visitor  notification  requirements,  47894 

Pul>llc  Healtti  Service 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

National  toxicology  program: 
Toxicology  and  carcinogenesis  studies — 
Asphalt  fumes,  etc.,  47821-47822 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47790 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47838-47839 
Submission  for  OMB  review;  comment  request,  47839 

Privacy  Act: 

Systems  of  records,  47884—47891 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  47840-47855 
National  Association  of  Seciuities  Dealers,  Inc.,  47855- 

47862 
National  Securities  Clearing  Corp.,  47862-47863 
Options  Clearing  Corp.  et  al.,  47863-47865 
Philadelphia  Stock  Exchange,  Inc.,  47865-47869 


VI 
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Applications,  hearings,  determinations,  etc.: 
Variable  Annuity  Account  Six,  47839-47840 

Small  Business  Administration     ^      >.     . 

NOTICES 

Agency  infonnation  collection  activities: 

Submission  for  OMB  review;  comment  request,  47869 
Disaster  loan  areas: 

Minnesota.  47869 

Substance  Atxjse  and  Mental  Healtti  Services 

Administration 
NQinccs 
Meetings: 

SAMHSA  special  emphasis  panels.  47822-47823 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Arizona  k  California  Railroad  Co.  L.P..  47870-47871 

Trade  Repreaentattva,  Office  of  United  States 

NOTICES 
Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee, 
47869 

-Transportation  Dapartmsnt 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Sur£Ke  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request; 
correction,  47882 

Treasury  Department 

NOTICES 
Meetings: 
Customs  Service  Commercial  Operations  Advisory 
Committee,  47871 

United  States  information  Agency 

NOTICES 

Hannover  Expo  2000;  private  sector  partners  sought  for 
U.S.,  47871 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47871-47872 


Submission  for  OMB  review;  comment  request,  47872- 

47880 
Meetings: 
Cemeteries  and  Memorials  Advisory  Conmiittee,  47880- 

47881 
Environmental  Hazards  Advisory  Committee,  47881 
Special  Medical  Advisory  Group,  47881 


Separate  Parts  In  This  Issue 

Partn 

Seciuities  and  Exchange  Commission.  47884-47891 

Part  III 

Department  of  Justice,  Bureau  of  Prisons.  47894 

Partly 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration.  47896—47903 

Party 

The  President,  47907 

Partyi 

The  President,  47911-47912 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
docvunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Public  Laws  Electronic  Notification  Service 

Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENS«GPO.GOV  with  the  message:  SUBSCRIBE  PENS-L 
FmSTNAME  LASTNAME. 
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Rules  and  Regulations 


Fsdaral 

VoL  62,  No.  178 

Tbunday.  Septmnber  11,  1997 


This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appilcabillty  and  legal  effect,  nwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  CkxJe  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txxiks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeie 


DEPARTMENT  OF  AGRICULTURE 

Fwtoral  Crop  Insuranc*  Corporation 

7  CFR  Parts  441  and  457 

Qanaral  Crop  Insuranco  Rogutartions; 
Table  Grapa  Crop  Insuranca 
Regulations  and  Common  Crop 
Insurance  Regulations;  Table  Gra^M 
Crop  Insurance  Provisions 

AQENCY:  Federal  Crop  Insurance 
Corporation.  US13A. 

action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
■table  grapes.  The  provisions  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  table  grape  crop  insurance 
regulations  under  the  Common  Crop 
Instirance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  table  grape  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years. 

EFFECTIVE  DATE:  October  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Meyer,  Insurance  Management 
Specialist,  Product  Envelopment 
Division,  Policy  Development  and 
Standards  Branch,  Fedwal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  Qty.  MO,  64131, 
telephone  (816)  926-7730. 

suppLai»rrARY  information: 
Executive  Order  Nb.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 


Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

PapCTworic  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  62  FR  2059,  the  public  was 
afforded  60  days  to  submit  written 
comments  on  information  collection 
requirements  currently  being  reviewed 
by  OMB  under  OMB  control  number 

0563-0003.  No  public  mmmantu  WOB 

received. 

Unfunded  Mandates  R^nn  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effiects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  gov«nment8  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  U  of  die  UN01A)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  ruJe  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemmenL 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  Under 
the  current  regulations,  all  producors 
are  required  to  complete  an  application 
and  acreage  report  If  the  crop  is 
damaged  or  destroyed,  insureds  are 
required  to  give  notice  of  loss  and 
provide  the  necessary  information  to 
complete  a  claim  for  indemnity.  This 
regulation  does  not  alter  those 
requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amoimt  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 


imptet  on  the  producer.  Therefore,  diis 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Awaittaacm  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372.  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  e£EBCtive 
date.  The  provisions  of  this  rule  will 
preempt  state  and  local  laws  to  the 
extent  such  state  and  locfd  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  (7R  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

EnvironmeBtal  Evahiation 

This  action  is  not  e}q>ected  to  have  a 
significant  impact  on  the  quality  of  the 
human  enviroimient,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Wednesday,  January  15, 1997, 
FQC  published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  2059  to  add 
to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.149,  (Table  Grape 
Crop  Insurance  Provisions).  The  new 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring  table 
grapes  found  at  7  CFR  part  441  and  will 
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be  effective  for  the  1998  and  succeeding 
crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments.  A  total  of  14 
comments  were  received  from  reinsured 
companies  and  an  insurance  service 
organization.  The  comments  received, 
and  FCIC's  responses,  follow: 

Comment:  A  reinsured  company 
questioned  the  need  to  define  "FSA" 
and  recommended  it  be  deleted. 

Response:  FCIC  agrees  with  the 
comment  and  has  deleted  the  definition. 

Comment:  A  reinsured  company 
suggested  that  in  the  definition  of 
"Good  farming  practices,"  the  phrase 
...   *   •  jjy  fjjg  Cooperative  State 
Research,  Education,  and  Extension 
Service"  be  deleted  since  some 
producers  cany  out  practices  that  are 
compatible  but  not  "generally" 
recognized  by  the  Extension  Service. 

Response:  FQC  has  removed  the  word 
"generally"  from  this  part  of  the 
definidon.  However,  FQC  believes  that 
the  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  recognizes  farming  practices 
that  are  considered  acceptable  for 
producing  table  grapes.  If  a  producer  is 
following  practices  currently  recognized 
as  acceptable  by  the  CSREES,  there  is  no 
reason  why  such  recognition  cannot  be 
sought  by  interested  parties.  CSREES 
pertains  only  to  specific  areas  within  a 
county.  Such  limitations  would  be 
considered  by  FCIC. 

Comment:  A  reinsured  company 
suggested  that  in  the  definition  of 
"Irrigated  practice,"  the  words  "and 
quality"  be  added  after  the  words 
"*  *   •  providing  the  qujmtity." 

Response:  FCIC  agrees  that  water 
quali^  is  an  important  issue.  However, 
since  no  standards  or  procedures  have 
been  developed  to  measure  water 
quality  for  insurance  purposes,  quality 
cannot  be  included  in  the  definition. 
Therefore,  no  change  will  be  made. 

Comment;  An  insurance  service 
organization  questioned  whether  the 
change  in  the  number  of  pounds  of  table 
grapes  in  a  lug  will  require  a 
recalculation  of  previously  certified 
production  history  to  bring  it  up-to-date, 
or  does  the  change  only  apply  to  future 
production  history. 

Response:  For  1996  and  prior  years, 
the  certified  actual  production  history 
must  be  adjusted  by  use  of  a  factor  to 
conform  with  the  new  weight  standard 
for  lugs.  For  all  California  districts  and 
Arizona,  the  adjustment  factor  is  1.1000. 

Comment:  An  insurance  service 
organization  stated  that  the  language  in 
section  2(a)  "A  unit  •   •   •  will  be 
divided  into  basic  units  *  *  •"  may  be 
confusing  since  unit  division  usually 


deals  with  optional  units  (as  in  section 
2.(b)).  It  was  suggested  this  be  rewritten 
to  read,  "Basic  units  as  defined  in 
section  1  *  *  *  will  be  established  for 
each  table  grape  variety  you  insure." 

Response:  FQC  agrees  the  provisions 
may  be  confusing  and  has  clarified  this 
section. 

Comment:  An  insurance  service 
organization  indicated  that  section 
2(0(3)  states  that  non-contiguous  land 
qualifies  for  separate  optional  units  and 
that  basic  units  by  aon-contiguous  land 
are  allowed  by  current  provisions.  It 
was  suggested  that  this  policy  change  be 
identified  in  the  Summary  of  Changes 
so  agents  and  policyholders  are  made 
aware  of  the  change  and  can  make 
necessary  adjustments. 

Response:  FOC  agrees  that  the  change 
from  basic  to  optional  imit  status  should 
have  been  identified  in  the  Summary  of 
Changes.  FCIC  will  describe  this  change 
to  insurance  providers  when  the  policy 
is  released  for  use. 

Comment:  A  reinsured  company 
suggested  including  the  acreage 
reporting  date  in  section  6  of  the  crop 
provisions. 

Response:  FCIC  believes  the  acreage 
reporting  date  should  remain  in  the 
Special  Provisions  because  it  could  vary 
by  region.  Therefore,  no  changes  have 
been  made  to  these  provisions. 

Comment:  A  reinsiuBd  company 
reconunended  a  new  paragraph  (7(b)(3)) 
be  added  to  the  policy  to  read  as 
follows:  "That,  after  grafting  over,  have 
reached  the  third  growing  season  or 
produced  at  least  150  lugs  per  acre, 
whichever  occurs  first." 

Response:  FCIC  agrees  that  mature 
grapes  "grafted  oyer"  to  produce  a 
variety  other  than  originally  grown  tend 
to  produce  faster  than  normal  rootstock 
that  is  set  out;  however,  occasionally 
grafts  do  not  "take"  and  the  vines  may 
never  produce  150  lugs  per  acre.  Table 
grapes  must  have  produced  150  lugs  per 
acre  before  they  are  insurable. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsured  company 
suggested  that  the  first  sentence  in 
section  9(a)(1)  be  shortened  to  read, 
"Coverage  begins  on  February  1  of  each 
crop  year."  The  industry  believes  the 
additional  wordage  only  adds  confusion 
and  suggests  a  poor  producer  could 
avoid  an  inspection  by  sending  an 
application  in  early.  Also,  they 
questioned  whether  10  days  was 
sufficient  time  for  insurance  providers 
to  send  adjusters  out  to  inspect  every 
table  grape  vineyard,  and  stated  that 
section  7(a)(4)  already  specifies  that  the 
vineyard  must  be  acceptable  to  the 
insurance  provider. 

Response:  The  provisions  were 
revised  to  clarify  that  late-filed 


applications  are  not  allowed.  The  ten 
day  waiting  {>eriod  is  necessary  to 
prevent  insurance  against  an  immediate 
cause  of  loss  and  avoid  unnecessary 
exposure  to  uninsured  causes  of  loss. 
The  insurance  provider  must  expedite 
its  review  of  the  application  and  any 
supporting  documentation  filed  by  the 
producer,  determine  if  a  visual 
inspection  is  necessary,  and  perform 
any  necessary  inspections  within  the 
10-day  period.  The  period  of  10  days  is 
believed  appropriate  to  meet  the  needs 
of  both  the  producer  and  the  insurance 
provider.  Section  7(a)(4)  does  not 
require  an  inspection,  it  just  states,  that 
if  there  is  an  inspection,  the  orchard 
must  be  acceptable.  This  is  unrelated  to 
the  requirement  for  an  inspection 
during  the  10  day  period  to  determine 
whether  the  producer  is  attempting  to 
insure  an  existing  or  probable  loss. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsured  company 
suggested  that  section  9(a)(2)  be 
changed  to  read,  'This  policy  is 
continuous  after  the  first  year  of 
application,  except  the  calendar  date  for 
the  end  of  the  insurance  period  (as 
specified  in  the  Special  Provisions)  for 
each  crop  year,  is  the  date  during  the 
calendar  year  in  which  the  grapes  are 
normally  harvested." 

Response:  Section  2(a)  of  the  Basic 
Provisions  states  that  the  policy  is 
continuous.  Therefore,  it  is  not 
necessary  to  repeat  this  provision  in  the 
Crop  Provisions. 

Comment:  A  reinsured  company 
recommended  removing  the  "end  ofi 
insurance  period  dates"  from  the  policy 
since  they  are  currenUy  listed  in  the 
Special  Provisions.  This  would  allow 
the  addition  of  dates  for  new  varieties 
or  revisions  of  existing  dates  to  be 
accomplished  more  quickly. 

Response:  FCIC  agrees  with  this 
recommendation  and  has  amended  the 
provisions  accordingly. 

Comment:  A  reinsured  company 
stated  that  phylloxera  should  not  be 
excluded  as  a  cause  of  loss,  but  should 
be  included  under  "Disease  or  insect 
infestation"  referenced  in  section 
10(b)(1).  The  comment  also  stated  that 
it  is  impossible  to  determine  the  amount 
of  loss  or  damage  attributable 
specifically  to  phylloxera  and  that 
implementation  would  be  a  loss 
adjusting  nightmare  and  impossible  to 
audit. 

Response:  It  is  widely  accepted  that 
Type  B  phylloxera  will  ultimately 
destroy  nearly  all  vineyards  that  were 
planted  on  non-resistant  root  stocL  The 
wine  industry  has  done  extensive 
research  and  worked  with  producers  to 
develop  plans  to  destroy  and  replace 
non-resistant  vineyards  and  some 


vineyards  have  been  destroyed 
immediately  after  finding  infestations- 
Providing  coverage  for  phylloxera 
related  losses  may  inhibit  the  efforts 
being  made  to  stop  the  spread  of  this 
pest  and  may  be  considered  to  promote 
poor  pest  management  practices. 
Attributing  losses  to  phylloxera  should 
be  no  more  difficult  than  attributing 
losses  to  any  other  uninsiuable  cause  of 
loss.  Therefore,  no  changes  have  been 
made. 

Comment:  An  insurance  service 
organization  suggested  combining  the 
provisions  contained  in  section  13(e) 
with  the  provisions  in  section  13(a). 

Response:  The  requirement  that 
requests  for  written  agreement  be 
executed  by  the  sales  closing  date  is 
intended  to  be  the  rule  and  the 
application  submitted  after  the  sales 
closing  date  will  only  be  an  exception 
to  this  rule  in  limited  circumstances. 
Therefore,  no  change  will  be  made. 

Comment:  Two  reinsured  companies 
and  an  insurance  service  organization 
suggested  the  provision  in  section  13(d) 
stating  "Each  written  agreement  will 
only  be  valid  for  one  year"  be  deleted. 
The  valid  period  should  be  stated  in  the 
wording  of  the  agreement.  In  most  cases, 
written  agreements  should  be 
continuous,  like  policies.  Limiting 
written  agreements  to  one  year  only 
increases  administrative  cost, 
complexity  and  opportimity  for 
misunderstanding  and  error. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  or 
previously  unknown  situations.  If  such 
practices  continue  year  to  year,  they 
should  be  incorporated  into  the  policy 
or  Special  Provisions.  It  is  important  to 
keep  non-uniform  exceptions  to  the 
minimum  and  to  insure  that  the  insiu«d 
is  well  aware  of  the  specific  terms  of  the 
policy.  Therefore,  no  change  will  be 
made. 

In  addition  to  the  changes  indicated 
above,  FCIC  has  made  the  following 
changes: 

1.  Preamble — Include  the  Catastrophic 
Risk  Protection  Endorsement  for 
clarification. 

2.  Section  1 — ^Add  a  definition  for 
"adapted"  to  clarify  the  provisions  that 
identify  the  insured  crop  (section  7(a)), 
and  change  the  lug  (box)  weight  in 
Arizona  from  22  pounds  to  20  pounds 
to  be  consistent  with  comparable 
marketing  areas  in  Riverside  and 
Imperial  Counties,  California  (Coadiella 
VaUey). 

3.  Section  2 — Clarify  that  written 
agreements  may  only  be  used  to  obtain 
optional  units  on  other  than  non- 
contiguous land. 


4.  Section  11(c)— Clarify  that  the 
damaged  crop  must  not  be  destroyed 
until  the  earlier  of  15  days  from  the  date 
notice  of  loss  was  given  or  after  the 
insiuance  provider  gives  written 
consent  to  do  so.  Failure  to  meet  this 
requirement  will  result  in  all  such 
production  to  be  considered  undamaged 
and  included  as  production  to  count. 

List  of  Subiacts  in  7  CFR  Parts  441  and 
457 

Crop  insurance,  Table  grape,  Table 
grape  crop  insurance  regulations. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamUe,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  441  and  457,  as  follows: 

PART  441— TABLE  GRAPE  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1987  THROUGH  1997  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  441  is  amended  to  read  as  follows: 

AnthorilT:  7  U.S.C  1506(1).  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  fbrUi  above. 

3.  Subpart  heading  "Subpart — 
Regulations  for  the  1987  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  441.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

f  441.7   The  appiicstion  and  policy. 

•        •        •        •        • 

(d)  The  application  for  the  1987  and 
succeeding  crop  years  is  foimd  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Table  Grape  Insurance  Policy  for  the 
1987  through  1997  crop  yean  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FX>R  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aathorfty:  7  U.S.C  1506(1),  ISOe(p). 

5.  Section  457.149  is  added  to  read  as 
follows: 

§467.140   Table  grapa  crop  Insuraoca 


The  Table  Grape  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

For  FQC  policies: 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

For  reinsured  policies: 

(Insurance  provider's  name  or  otlier 
appropriate  beading) 

For  both  FOG  and  reinsured  poUciea: 

TABLE  CRAPE  CROP  PROVISIONS 

If  a  conflict  exists  among  the  Basic 
Provisions  ($  457.8),  these  Crop  Provisions, 
the  Special  Provisions,  and  the  Catastrophic 
Risk  Protection  Endorsement,  if  applicable, 
the  Special  Provisions  will  control  these 
Crop  Provisions  and  the  Basic  Provisionc: 
and  these  Crop  Provisions  will  control  the 
Basic  Provisions.  The  Catastrophic  Risk 
Protection  Endorsement,  if  applicable,  will 
control  all  other  provisions. 

1.  Definitions  ^ 

Adapted.  Varieties  that  are  recognized  by 
the  Cooperative  State  Research ,  Education, 
and  Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Cluster  thinning  and  removal.  Removing 
parts  of  an  immature  cluster  or  the  entire 
cluster  of  grapes. 

Days.  Ccdendar  days. 

Direct  marketing.  Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
mariceting  include  selling  through  an  on-£um 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  area. 

Graft.  To  unite  a  shoot  or  bud  (scion)  vrith 
a  rootstock  or  an  existing  vine  in  accordance 
with  recommended  practices  to  form  a  living 
union. 

Harvest.  Severing  the  clusters  of  mature 
grapes  from  the  vine. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Lug.  Twenty  pounds  of  table  grapes  in  tha 
Coachells  Valley,  California  district;  21 
pounds  in  all  other  California  districts;  and 
20  pounds  in  Arizona. 

Son-contiguous.  Any  two  or  more  tracts  of 
land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a-^ 
public  or  private  right-of-way,  waterway,  of 
an  irrigation  canal  will  be  considered  as 
contiguous. 


ft 
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Production  guarantee  (per  acre).  The 
number  of  lugs  of  grapes  determined  by 
multiplying  the  approved  APH  yield  per  acre 
by  the  coverage  level  percentage  you  elect. 

Set  out.  Physically  planting  the  grape  plant 
in  the  vineyard. 

Table  grapes.  Grap>e8  that  are  grown  for 
commercial  sale  for  human  consumption  as 
fresh  fruit  on  acreage  where  the  cultural 
practices  to  produce  fresh  marketable  grapes 
are  carried  out 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  bi  addition  to  the  provisions  of  crop 
definition  of  unit  contained  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
a  basic  unit  will  also  be  established  for  each 
table  grap>e  variety  you  insure. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if.  for  each  optional  unit, 
you  meet  all  the  conditions  of  this  section. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  theae 
provisions.  If  Cailuie  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(e)  All  optional  units  that  you  elect  must 
be  identified  on  the  acreage  report  for  that 
crop  3rear. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  mtist 
be  kept  separate  until  loss  adfustment  is 
completed  by  us;  and 

(3)  Unless  otherwise  allowed  by  a  written 
agreement,  each  optional  unit  must  be 
located  on  non-contiguous  land. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  You  may  select  only  one  price  election 
and  covnage  level  for  each  table  grape 
variety  in  the  county  insiued  under  this 
poUcy. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 


(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§  457.8),  by  variety  if 
applicable: 

(1)  Any  damage,  removal  of  bearing  vines, 
change  in  practices,  or  any  other 
circumstance  that  may  reduce  the  expected 
yield  below  the  yield  upon  which  the 
insurance  guarantee  is  based,  emd  the  number 
of  affected  acres; 

(2)  The  number  of  bearing  vines  on 
insurable  and  uninsurable  acreagB; 

(3)  The  age  of  the  vines  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insurance  fior 
acreage  interplanted  with  another  perennial 
crop,  and  any  time  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable: 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
following:  Interplanting  perennial  crop, 
removal  of  vines,  damage,  change  in 
practices  and  any  other  circumstance  that 
may  affect  the  yield  potential  of  the  insured 
crop.  If  you  fail  to  notify  us  of  any 
circumstance  that  may  reduce  your  yields 
from  previous  levels,  we  will  reduce  your 
production  guarantee  as  necessary  at  any 
time  we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  ($457.8), 
the  contract  change  date  is  October  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  January  31.  - 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
($  457.8),  you  must  report  the  acreage  of  table 
grapes  in  the  county  by  variety. 

7.  Insured  Crop 

(a)  In  accordance  with  section  B  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  any  insurable  variety  of 
grapes  in  the  county  that  you  elect  and  for 
which  a  premium  rate  is  provided  by  the 
actuarial  table:  i 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  for  harvest  as  table 
grapes; 

(3)  That  are  adapted  to  the  area;  and 

(4)  That  are  grown  in  a  vineyard  that,  if 
inspected,  is  considered  acceptable  by  us. 

(b)  In  addition  to  table  grapes  not  insurable 
under  section  8  (Insured  Crop)  of  the  Basic 
Provisions  (§  457.8),  we  do  not  insure  any 
table  grapes  grown  on  vines: 

(1)  That,  after  being  set  out  or  grafted,  have 
not  reached  the  number  of  growing  seasons 
designated  by  the  Special  Provisions;  or 

(2)  That  have  not  produced  an  average  of 
at  least  150  lugs  of  table  grap)es  per  acre  in 
at  least  one  of  the  most  recent  three  crop 
jrears  in  your  actual  production  history  beae 


period.  However,  we  may  inspect  and  agree 
in  writing  to  insure  acreage  that  has  not 
produced  this  amount. 

8.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
($  457.8)  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  table 
grapes  interplanted  with  another  perennial 
crop  are  insurable  unless  we  inspect  the 
acreage  and  determine  that  it  does  not  meet 
the  requirements  contained  in  your  policy. 

9.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  ($  457.8): 

(1)  Coverage  begins  on  February  1  of  each 
crop  3rear,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  January  22  but  prior  to  February  1, 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10-day  period  and 
determine  that  i'  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or 

to  determine  the  condition  of  the  vineyard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is  the 
date  during  the  calendar  year  in  which  the 
gnpes  are  normally  harvested  or  contained 
in  the  Special  Provisions  as  provided  to  you 
on  or  before  the  contract  change  date. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(S  457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  table  grapes  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  insiuance  will  not  be  considered 
to  have  attached  to,  and  no  premium  will  be 
due  or  indemnity  paid  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  puties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  wrriting  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§  457.8),  insurance  is  provided 
only  against  the  following  causea  of  loss  that 
occur  during  the  insurance  pwriod: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  vineyard; 

(3)  Wildlife; 

(4)  Earthquake; 

(5)  Volanic  eruption:  or 


(6)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  cause  of  loss  ((a)(1) 
through  (5)  of  this  section)  that  occurs  during 
the  insurance  f>eriod. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weathen 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  efCactive  control  mechanism  is 
available; 

(2)  Phylloxera,  regardless  of  cause;  or 

(3)  Inability  to  market  the  table  graf)es  for 
any  reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

11.  Duties  In  the  Event  of  Damage  or  Loss 

In  addition  fo  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  after 
the  date  harvest  should  have  started  if  the 
crop  will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occurs 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
will  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 
production  guarantee  per  acre  if  such  feilure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  the  crop  has  been  damaged  during  the 
growing  season,  you  must  provide  notice  at 
feast  15  days  prior  to  the  beginning  of  harvest 
if  you  intend  to  claim  an  indemnity  as  a 
result  of  the  damage  previously  reported. 
You  must  not  destroy  the  damaged  crop  until 
the  earlier  of  15  days  from  the  date  you  gave 
notice  of  loss,  or  our  written  consent  to  do 
so.  If  you  fail  to  meet  the  requirements  of  this 
section  all  such  production  will  be 
considered  undamaged  and  included  as 
production  to  count 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  recoitls: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  ftolicy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
lespecrtive  production  guarantee: 


(2)  Multiplying  the  result  in  section 
12(b)M)  by  the  respective  price  election  for 
the  variety; 

(3)  Totaling  the  results  in  section  12(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  the  variety  (see  section  12(c))  by 
the  respective  price  election; 

(5)  Totaling  the  results  in  section  12(b)(4); 

(6)  Subtracting  the  result  of  section  12(b)(5) 
from  the  result  in  section  12(b)(3);  and 

(7)  Multiplying  the  result  of  section 
12(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  lugs) 
from  all  insurable  acreage  on  the  unit  wiU 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  mariceting  if  you 
bil  to  meet  the  requirements  in  section  11(b); 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fell  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  iminsured 
causes; 

(iii)  Unharvested  production  that  meets,  or 
would  meet  if  properly  handled,  the 
California  Department  of  Food  and  ^ 

Agriculture  minimum  standards  for  table 
grapes;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  wiU  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from 
insurable  acreage  regardless  of  condition  or 
disposition.  The  quantify  of  production  to 
count  for  table  grape  production  damaged  by 
insurable  causes  within  the  insurance  period 
that  is  marketed  for  any  use  other  than  table 
grapes  will  be  determined  by  multiplying  the 
greater  of  (1)  the  value  of  the  table  grapes  per 
ton  or  (2)  $50,  by  the  number  of  tons  and 
dividing  that  result  by  the  highest  price 
election  available  for  the  insured  unit  This 
result  will  be  the  number  of  lugs  to  count 

13.  Written  Agreement 

Terms  of  this  policy  which  are  specifically 
designated  as  allowing  the  use  of  a  written 
agreement  may  be  altered  by  written 
agreement  in  accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract. 


including,  but  not  limited  to,  crop  type  or 
variefy,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  a^eement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
yean  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreege,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington;  DC,  on  September 
4, 1997. 


iD.  Adcecaua, 

Manager,  FedanU  Crop  buuianca 

Corporation. 

(FR  Doc.  97-23906  Filed  9-10-97;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvloa 

8CFR  Part  235 
PNSNa  1796-08] 
Rmi11fr-AE53 

Canadian  Bordar  Boat  Landiftg 
Program 

AQGNCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTKM:  Interim  rule  %vith  request  for 

comments. 

SUMMARY:  This  rule  amends  the 
ImmigratioD  and  Nattualization  Service 
(Service)  regulations  to  clarify  and 
standardize  procedures  for  the 
application,  issuance,  and  use  of  Form 
1-68,  Canadian  Border  Boat  Landing 
Card.  This  rule  promotes  luiiformity  and 
clarity  in  the  application  requirements, 
decision-making  process,  and  issuance 
of  entry  documents,  while  enhancing 
eS(9Ctive  and  efficient  border 
enforcement  within  the  Canadian 
Border  Boat  I,anding  (1-68)  program. 
DATES:  Effective  Date:  This  rule  is 
effective  September  11, 1997. 

Comment  Date:  Written  comments 
must  be  received  on  or  before  November 
10, 1997. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1796-96  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
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(202)  514-3048  to  arrange  for  an 
appointment 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ronald  J.  Hays,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  Room  4060. 
Washington,  DC  20536,  Telephone  (202) 
514-0912. 

SUPPLEMSfTARY  MFORMATKM:  The 
Service  regulations  at  8  CFR  235.1(a) 
require  that  in  general  an  application  for 
entry  to  the  United  States  must  be  made 
in  person  to  an  immigration  officer  at  a 
U.S.  Port-of-Entry  (POE)  at  a  time  when 
the  port  is  open  for  inspection. 
However,  8  CFR  235.1(e)  provides  an 
exception  to  this  requirement  by 
providing  for  participation  in  the 
Canadian  Border  Boat  Landing  Permit 
(1-68)  program  which  allows  certain 
persons  who  enter  the  United  States  by 
small  boat  to  be  inspected  once  per  year, 
and  thereafter  enter  from  time  to  time 
for  recreational  purposes  without 
further  inspection.  Boaters  who  choose 
not  to  obtain  Form  1-68  must  report  in 
person  for  inspection  at  a  POE  upon 
each  entry  to  tne  United  States.  This  is 
often  difficult,  since  the  Service  lacks 
sufficient  resources  to  station  inspectors 
along  all  waterways.  Therefore,  boaters 
who  have  not  obtained  Form  1-68  may 
report  in  person  to  Inspectors  of  the 
United  States  Customs  Service,  who  are 
cross-designated  to  perform  immigration 
inspections.  Inspection  by  a  Customs 
officer  will  satisfy  the  Service 
requirement  of  reporting  in  person  for 
immigration  inspection.  However, 
telephonic  inspections,  allowed  by 
Customs  Service  regulations  to  satisfy 
their  reporting  requirement,  are  not 
authorized  by  Service  regidations. 

Although  United  States  citizens  are 
not  generally  subject  to  the  inunigration 
laws,  the  regulations  at  8  CFR  235.1(b) 
require  that  any  person  claiming  to  be 
a  United  States  citizen  must  establish 
that  fact  to  an  immigration  officer. 
United  States  citizens  who  enter  the 
United  States  without  Form  1-68  or 
without  reporting  in  person  for 
inspection  may  be  subject  to  fines  or 
criminal  sanctions.  There  is  also  the 
potential  for  some  inconvenience  to  the 
United  States  citizen  boater  not  in 
possession  of  Form  1-68  to  demonstrate 
United  States  citizenship  when 
encountered  by  a  Service  officer.  United 
States  citizen  boaters  who  transport 
aliens  not  in  possession  of  Form  1-68, 
and  who  do  not  report  in  person  for 
inspection  are  subject  to  arrest,  fine, 
imprisonment,  and  possible  seizure  of 
the  boat.  Non-United  States  citizens 
traveling  by  boat  who  do  not  have  Form 
1-68,  or  who  have  not  presented 


themselves  for  inspection,  are  subject  to 
arrest  and  possible  fine  or  deportation. 

The  1-68  program  was  established  in 
1963  to  facilitate  boating  and  fishing  on 
boundary  waters  in  Minnesota.  It  was 
expanded  to  other  areas  in  1967.  The 
program  was  not  implemented 
nationally  until  several  years  ago,  when 
Service  districts  along  the  northern 
border  began  a  publicity  campaign  to 
educate  boaters  as  to  the  proper 
requirements  for  entry  into  the  United 
States  by  boat  and  the  benefits  of 
participation  in  the  program.  Most 
Service  districts  make  Form  1-68 
permits  easily  available  by  sending 
inspectors  to  marinas  and  boat  shows 
and  involving  boating  organizations  in 
the  process.  Until  October  9, 1995.  the 
Form  1-68  was  issued  without  charge. 

By  a  final  rule  published  in  the 
Federal  Registn-  on  August  7, 1995,  at 
60  FR  40064-9,  the  Service  established 
a  fee  for  applying  to  participate  in  the 
1-68  program.  Effective  October  9, 1995, 
a  fee  of  $16.00  per  individual  with  a 
family  cap  of  $32.00  was  established.  A 
family  was  described  in  that  rule  as  a 
husband,  wife,  unmarried  children 
under  21  years  of  age,  and  the  parents 
of  either  husband  or  wife  residing  at  the 
same  address.  Under  the  Federal  User 
Fee  Statute,  31  U.S.C.  9701.  and  the 
Office  of  Management  and  Budget 
Circular  A-25,  User  Charges,  reasonable 
charges  shoidd  be  imposed  to  recover 
the  hill  cost  to  the  Federal  Government 
of  rendering  certain  services  that 
provide  a  specific  benefit  to  the 
recipient  of  those  services. 

During  the  past  several  years, 
members  of  the  boating  community  and 
members  of  Congress  have  expressed 
concern  regarding  the  1-68  program. 
Specifically,  they  were  concerned  that 
the  enrollment  and  enforcement  criteria 
and  procedures  vary  from  district  office- 
to-district  office  and  that  the  permit  is 
sometimes  difficult  to  obtain.  The 
imposition  of  a  fee  for  the  permit  has 
also  sparked  concern. 

]fi  an  effort  to  improve  the  1-68 
program,  the  Service  met  with  members 
of  the  boating  community,  other  Federal 
inspection  and  enforcement  agencies, 
congressional  staffers,  and 
representatives  of  the  Canadian 
Government  in  Alexandria,  Virginia,  on 
August  13, 1996.  Numerous  suggestions 
for  improving  the  program  were 
received  and  have  been  incorporated 
into  this  interim  regulation.  The 
following  is  a  discussion  of  those 
concerns  and  the  Service's  response. 

Geographical  Limitations 

One  of  the  concerns  the  Service 
received  relates  to  the  geographical 
limitations  on  travel  by  those  permit 


holders  who  are  not  United  States 
citizens  or  permanent  residents.  The 
current  regulation  allows  for  visits  ftx 
pleasiue  which  do  not  involve  travel 
beyond  the  immediate  shoreline  area  to 
include  nearby  neighborhoods  and 
shopping  centers.  This  lack  of 
s{>ecificity  in  the  regulation  has  led  to 
varying  enforcement  of  the  program. 
The  Service  has  determined  to  eliminate 
this  problem  by  specifying  the  area 
within  which  permit  holders  may  travel. 
The  Service  currenUy  has  a  program  on 
the  southern  border,  similar  in  some 
respects  to  the  1-68  program,  which 
allows  Mexican  citizens  who  are  in 
possession  of  a  Mexican  Border 
Crossing  Card  to  enter  the  United  States 
for  brief  visits  for  pleasure  which  do  not 
exceed  72  hours  in  duration  or  travel 
more  than  25  miles  from  the  border. 
Since  these  programs  are  comparable, 
the  Service  has  determined  that  it  is 
equitable  to  afford  1-68  program 
participants  a  similar  privilege  of  travel 
as  is  accorded  to  Mexican  visitors  in 
possession  of  a  Mexican  Border 
Crossing  Card.  In  addition,  as  two  large 
bodies  of  water  along  the  border,  Puget 
Sound  and  Lake  Michigan,  lie  almost 
wholly  within  the  United  States,  the 
Service  will  also  permit  travel  by 
program  participants  within  25  miles  of 
the  shoreline  area  of  these  bodies  of 
water  as  well. 

Obtaiiiinig  the  Fona  I-6a 

Another  concern  related  to  the 
difficidty  in  obtaining  a  permit. 
CurrenUy,  persons  who  wish  to  enroll  in 
the  program  must  travel,  yearly,  to  a 
staffed  Service  office  and  apply  in 
person.  The  Service  proposes  to  reduce 
this  burden  by  allowing  persons  who 
are  renewing  a  valid  permit  to  do  so  by 
mail.  This  means  that  a  person  who 
maintains  his  or  her  membership  in  the 
program  will  only  have  to  report  in 
person  to  obtain  his  or  her  first  permit, 
unless  the  district  director  determines, 
on  a  case-by-case  basis  to  require  the 
applicant  to  report  in  person.  The 
Service  will  evaluate  the  eligibility  of 
any  person  to  participate  in  the  pn^;ram 
by  an  examination  of  any  records 
available  to  the  Service.  Application 
forms  will  also  be  made  available  by 
mail  to  the  public. 

The  Service  will  also  reduce  the 
burden  on  the  public  by  considering 
those  persons  who  are  enrolled  in  one 
of  the  Service's  Alternative  Inspections 
programs  such  as  the  Immigration  and 
Natiualization  Service's  Passenger 
Accelerated  Service  System  (INSPASS). 
the  Dedicated  Commuter  Lane  (DCL),  or 
an  Automated  Permit  Port  (APP) 
program  to  be  automatically  included  in 
the  1-68  program  without  requiring  an 


additional  application  or  fee.  These 
alternative  Inspections  programs 
ciirrontiy  allow  program  participants  the 
privilege  of  entering  the  United  States 
by  air  or  car  without  having  to  report  for 
immigration  inspection  each  time  they 
do  so.  Since  only  the  means  of  entry 
differs  from  the  1-68  program,  it  is 
logical  to  include  participants  in  other 
Alternative  Inspections  programs  in  the 
1-68  program. 

Fee 

The  Service  received  several 
complaints  concerning  the  charging  of  a 
fee  for  participation  in  the  1-68 
program.  As  previously  stated  in  the 
August  7, 1995,  final  rule,  the  Federal 
User  Fee  Statute  (31  U.S.C.  9701)  and 
regulations  require  that  recipients  of 
special  benefits  bear  the  cost  of 
providing  these  services.  The  Office  of 
Management  and  Budget  (OMB) 
Circular  A-25,  User  Charges,  states  as  a 
general  policy  that  reasonable  charges 
should  be  imf>osed  to  recover  the  full 
cost  to  the  Federal  Government  of 
rendering  such  services.  In  Jidy  1993, 
the  Office  of  the  Inspector  General 
completed  an  audit  of  services 
performed  and  special  benefits  provided 
by  the  Service,  llie  aiKiit  concluded  that 
the  Service  was  not  in  compliance  with 
OMB  directives  with  regard  to  these 
services,  including  the  Canadian  Border 
Boat  Landing  Permit,  Form  1-68,  and 
that  Eailure  to  collect  fees  for  services 
resulted  in  the  cost  being  paid  by  the 
general  public  out  of  the  general  fund 
appropriation.  Accordingly,  in  1995  the 
Service  established  a  fee  of  $16.00  to 
cover  the  cost^  associated  with 
adjudicating  an  application  to 
participant  in  the  fNrogram.  This  rule 
will  not  change  the  fee. 

The  Service  has  also  been  requested 
by  the  Government  of  Canada  to  include 
within  the  program  landed  immigrants 
to  Canada  who  are  not  citizens  of  British 
Commonwealth  Countries.  At  present, 
for  example,  a  French  citizen  who  is  a 
landed  immigrant  in  Canada  is  not 
eligible  to  participate  in  the  1-68 
Program.  Upon  consideration,  the 
Service  has  decided  to  include  such 
persons  within  the  program  provided 
they  are  nationals  of  a  coimtiy 
designated  for  participation  in  the  Visa 
Waiver  Pilot  Program  and  are  in 
possession  of  a  valid  unexpired  passport 
issued  by  their  country  of  nationiality. 
an  unexpired.  United  States  visa,  and  a 
valid  1-94  marked  for  multiple  entries  to 
the  United  States  at  both  the  time  they 
make  application  for  inclusion  %irithin 
the  program  and  each  time  they  take 
advantage  of  the  program  to  enter  the 
United  States. 


The  Service's  implementation  of  tlus 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  Imsed  upon  the  "good  cause" 
exceptiqns  found  at  5  U.S.C.  553  (b)(B) 
and  (d)(3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  conunent  are  as  follows:  this 
interim  rule  relieves  a  restriction,  does 
not  impose  a  new  burden,  and  is 
beneficial  to  the  traveling  public  and 
United  States  businesses  which  are 
patronized  by  persons  benefiting  bom 
this  rule. 

Kegolatory  Flexihility  Act 

The  Commissioner  of  the  Inunigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors:  the 
Form  1-68  is  applied  for  by  individuals, 
not  small  entities,  and  the  rule  simply 
codifies  policies  and  procedures  that 
have  been  in  place  for  many  years, 
imposing  no  additional  burden  on 
applicants  or  small  entities. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Depailment  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  1261?, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12988  Civil  Justice 
Reform 

The  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditxire  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantiy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Busimiw  Regoiatoiy  Enibrcament 
FainieasActofl996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  nuAets. 

Paperwork  KeductioD  Act 

This  interim  rule  does  not  impose  any 
new  reporting  or  recordkeeping 
requirements.  The  information 
collection  (Form  1-68)  was  previously 
approved  for  use  by  the  Office  of 
Management  and  Budget  (OMB)  luider 
the  OMB  control  munber  1115-0065. 

List  <rf  Subjects  in  8  CFR  Part  235 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Passports  and  visas. 

Accordingly,  part  235  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Aatfaority:  8  U.S.C  1101, 1103, 1182. 1183, 
1201, 1224. 122S,  1226. 1227. 1228, 1252;  • 
CFR  part  2. 

2.  In  §  235.1,  paragraph  (e)  is  revised 
to  read  as  follows: 

f23S.1    Scope  of  •xaminaUon. 

(e)  U.S.  citizens,  lawful  permanent 
residents  of  the  United  States,  and  other 
aliens,  entering  the  United  States  along 
the  northern  border,  other  than  at  a 
Port-of-Entry.  A  citizen  or  lawful 
permanent  resident  of  the  United  States, 
a  Canadian  national  or  landed 
immigrant  of  Canada  having  a  common 
nationality  with  nationals  of  Canada,  or 
a  landed  immigrant  of  Canada  who  is  a 
national  of  a  country  listed  in  §  217.2(a), 
may,  if  in  possession  of  a  valid, 
unexpired,  Canadian  Border  Boat 
Landing  Permit  (Form  1-68)  or  evidence 
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of  enrollment  in  any  other  Service 
Altemaitve  Inspections  program  (e.g.. 
the  Immigration  and  Naturalization 
Service  Passenger  Accelerated  Service 
System  (INSPASS)  or  the  Port  Passenger 
Accelerated  Service  System 
(PORTPASS)).  enter  the  United  States 
by  means  of  a  pleasure  craft  along  the 
northern  border  of  the  United  States 
bom  time-to-time  without  further 
inspection.  No  persons  other  than  those 
described  in  this  paragraph  may 
participate  in  this  program.  Landed 
immigrants  of  Canada  who  do  not  share 
a  common  nationality  with  nationals  of 
Canada  but  whose  coimtry  of  nationality 
is  listed  in  §  217.2(a)  must  also  be  in 
possession  of  a  valid,  unexpired, 
passport  issued  by  their  country  of 
nationality,  a  valid,  unexpired.  United 
States  visa,  and  a  valid,  unexpired  Form 
1-94  marked  for  multiple  entries  to  the 
Untied  States.  When  an  entry  to  the 
United  States  is  made  by  a  person  who 
is  a  Canadian  citizen  or  a  landed 
immigrant  of  Canada,  entry  may  be 
made  under  this  program  only  for  a 
purpose  as  described  in  section 
101(a)(15)(B)(ii)  of  the  Act.  Persons 
seeking  to  enter  the  United  States  for 
any  other  purpose  must  do  so  at  a 
st^ed  Port-of-Entry.  Persons  aboard  a 
vessel  which  has  crossed  the 
international  boundary  between  the 
United  States  and  Canada  and  who  do 
not  intend  to  land  in  the  United  States, 
other  than  at  a  staffed  Port-of-Entry,  are 
not  required  to  be  in  possession  of  Form 
1-68  or  evidence  of  enrollment  in  an 
Alternative  Inspections  program  merely 
because  they  have  cros^d  the 
international  boimdary.  However,  the 
Service  retains  the  right  to  conduct 
inspections  or  examinations  of  all 
persons  applying  for  admission  or 
readmission  to  or  seeking  transit 
through  the  United  States  in  accordance 
with  the  Act. 

(1)  Application.  An  eligible  applicant 
may  apply  for  a  Canadian  Border  Boat 
Landing  Permit  by  completing  the  Form 
1-68  in  triplicate.  Application  forms 
will  be  made  readily  available  through 
the  Internet,  from  a  Service  office,  or  by 
mail.  A  family  may  apply  on  a  single 
application.  For  the  purposes  of  this 
paragraph,  a  family  is  defined  as  a 
husband,  wife,  unmarried  children 
under  the  age  of  21 ,  and  the  parents  of 
either  husband  or  wife,  who  reside  at 
the  same  address.  In  order  for  the  1-68 
application  to  be  considered  complete, 
it  must  be  accompanied  by  the 
following: 

(i)  For  each  person  included  on  the 
application,  evidence  of  citizenship, 
and,  if  not  a  citizen  of  the  Untied  States 
or  Canada,  evidence  of  legal  permanent 
resident  status  in  either  the  United 


Stales  or  Canada.  Evidence  of  residency 
must  be  submitted  by  all  applicants.  It 
is  not  required  that  all  persons  on  the 
application  be  of  the  same  nationality; 
however,  they  must  all  be  individually 
eligible  to  participate  in  this  program. 

(li)  If  multiple  members  of  a  family, 
as  defined  in  paragraph  (e)(1)  of  this 
section,  are  included  on  a  single 
application,  evidence  of  the  familial 
relationship. 

(iii)  A  fee  as  prescribed  in 
§  103.7(b)(1)  of  this  chapter. 

(iv)  A  copy  of  any  previously 
approved  Form  1-68. 

fv)  A  landed  immigrant  of  Canada 
who  does  not  have  a  common 
nationality  with  nationals  of  Canada 
must  also  present  a  valid,  unexpired. 
Form  1-94  endorsed  for  multiple  entries 
to  the  United  States,  his  or  her  passport, 
and  United  States  visa. 

(2)  Submission  of  Form  1-68.  Except 
as  indicated  in  this  paragraph.  Form  I- 
68  shall  be  properly  completed  and 
submitted  in  person,  along  with  the 
documentary  evidence  and  the  required 
fee  as  specified  in  §  103.7(b)(1)  of  this 
chapter,  to  a  United  States  immigration 
officer  at  a  Canadian  border  Port-of- 
Entry  located  within  the  district  having 
jurisdiction  over  the  applicant's 
residence  or  intended  place  of  landing. 
Persons  previously  granted  Form  1-68 
approval  may  apply  by  mail  to  the 
issuing  Service  office  for  renewal  if  a 
copy  of  the  previous  Form  1-68  is 
included  in  the  application.  At  the 
discretion  of  the  district  director 
concerned,  any  applicant  for  renewal  of 
Form  1-68  may  be  required  to  appear  for 
an  interview  in  person  if  the  applicant 
does  not  appear  to  be  clearly  eligible  for 
renewal. 

(3)  Z>enja7  of  Form  1-68.  If  the 
applicant  has  committed  a  violation  of 
any  inunigration  or  customs  regulation 
or,  in  the  case  of  an  alien,  is 
inadmissible  to  the  United  States, 
approval  of  the  Form  1-68  shall  be 
denied.  However,  if,  in  the  exercise  of 
discretion,  the  district  director  waives 
under  section  212(d)(3)  of  the  Act  all 
applicable  grounds  of  inadmissibility, 
the  1-68  application  may  be  approved 
for  such  non-citizens.  If  the  Form  1-68 
application  is  denied,  the  applicant 
shall  be  given  written  notice  of  and  the 
reasons  for  the  denial  by  letter  from  the 
district  director.  There  is  no  appeal  from 
the  denial  of  the  Form  1-68  application, 
but  the  denial  is  without  prejudice  to  a 
subsequent  application  for  this  program 
or  any  other  Service  benefit,  except  that 
the  applicant  may  not  submit  a 
subsequent  Form  1-68  application  for  90 
days  after  the  date  of  the  last  denial. 

(4)  Validity.  Form  1-68  shall  be  valid 
for  1  year  from  the  date  of  issuance,  or 


until  revoked  or  voided  by  the  Service, 
except  that  in  the  case  of  a  Form  1—68 
issued  to  a  landed  immigrant  of  Canada 
who  does  not  have  a  common 
nationality  with  nationals  of  Canada, 
such  Form  1-68  shall  not  be  valid  for 
longer  than  tho  validity  of  the 
applicant's  Form  1-94. 

(5)  Conditions  for  participation  in  the 
1-68  program.  Upon  being  inspected  . 
and  positively  identified  by  an 
immigration  officer  and  found 
admissible  and  eligible  for  participation 
in  the  1-68  program,  a  participant  must 
agree  to  abide  by  the  following 
conditions: 

(i)  Form  1-68  may  be  used  only  when 
entering  the  United  States  by  means  of 
a  vessel  exclusively  used  for  pleasure, 
including  chartered  vessels  when  such 
vessel  has  been  chartered  by  an 
approved  Form  1-68  holder.  When  used 
by  a  person  who  is  a  not  a  citizen  or  a 
lawful  permanent  resident  of  the  United 
States,  admission  shall  be  for  a  period 
not  to  exceed  72  hours  to  visit  within 
25  miles  of  the  shore  line  along  the 
northern  border  of  the  United  States, 
including  the  shore  line  of  Lake 
Michigan  and  Puget  Sound. 

(ii)  Participants  must  be  in  possession 
of  any  authorization  documents  issued 
for  participation  in  this  program  or 
another  Service  Alternative  Inspections 
program  (INSPASS  or  PORTPASS). 
Participants  over  the  age  of  15  years  and 
who  are  not  in  possession  of  an 
INSPASS  or  PORTPASS  enrollment- 
card  must  also  be  in  possession  of  a 
photographic  identification  document 
issued  by  a  governmental  agency. 
Participants  who  are  landed  immigrants 
of  Canada  and  do  not  have  a  common 
nationality  with  nationals  of  Canada 
must  also  be  in  possession  of  a  valid, 
unexpired.  Form  1-94  endorsed  for 
multiple  entries  to  the  United  States,  a 
valid  passport,  and  United  States  visa. 

(iii)  Participants  may  not  import 
merchandise  or  transport  controlled  or 
restricted  items  while  entering  the 
United  States  under  this  program.  The 
entry  of  any  merchandise  or  goods  must 
be  in  accordance  with  the  laws  and 
regulations  of  all  Federal  Inspection 
Services. 

(iv)  Participants  must  agree  to  random 
checks  or  inspections  that  may  be 
conducted  by  the  Service,  at  any  time 
and  at  any  location,  to  ensure 
compliance. 

(v)  Participants  must  abide  by  all 
Federal,  state,  and  local  laws  regarding 
the  importation  of  alcohol  or 
agricultural  products  or  the  importation 
or  possession  of  controlled  substances 
as  defined  in  section  101  of  the 
Controlled  Substance  Act  (21  U.S.C. 
802). 
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(vi)  Participants  acknowledge  that  all 
devices,  decals,  cards,  or  other  Federal 
Government  supplied  identification  or 
technology  used  to  identify  or  inspecrt 
persons  or  vessels  seeking  entry  via  this 
program  remain  the  property  of  the 
United  States  Government  at  all  times, 
and  must  be  surrendered  upon  request 
by  a  Border  Patrol  Agent  or  any  other 
officer  of  a  Federal  Inspection  Service. 

(vii)  The  captain,  charterer,  master,  or 
owner  (if  aboard)  of  each  vessel  bringing 
persons  into  the  United  States  is 
responsible  for  determining  that  all 
persons  aboard  the  vessel  are  in 
possession  of  a  valid,  unexpired  Form  t- 
68  or  other  evidence  of  participation  in 
a  Service  Alternative  Inspections 
program  (INSPASS  or  PORTPASS)  prior 
to  entry  into  the  territorial  waters  of  the 
United  States.  If  any  person  on  board  is 
not  in  possession  of  such  evidence,  the 
captain,  charterer,  master,  or  owner 
must  transport  such  person  to  a  staffed 
United  States  Port-of-Entry  for  an  in- 
person  immigration  inspection. 

(6)  Revocation.  The  district  director, 
the  chief  patrol  agent,  or  their 
designated  representatives  may  revoke 
the  designation  of  any  participant  who 
violates  any  condition  of  this  program, 
as  contained  in  paragraph  (e)(5)  of  this 
section,  or  who  has  violated  any 
immigration  law  or  regulation,  or  a  law 
or  regulation  of  the  United  States 
Customs  Service  or  other  Federal 
Inspection  Service,  has  abandoned  his 
or  her  residence  in  the  United  States  or 
Canada,  is  inadmissible  to  the  United 
States,  or  who  is  otherwise  determined 
by  an  immigration  officer  to  be 
ineligible  for  continued  participation  in 
this  program.  Such  persons  may  be 
subject  to  other  applicable  sanctions, 
such  as  criminal  and/or  administrative 
prosecution  or  deportation,  as  well  as 
possible  seizure  of  goods  and/or  vessels. 
If  permission  to  participate  is  revoked. 

a  written  request  to  the  district  director 
for  restoration  of  permission  to 
participate  may  be  made.  The  district 
director  will  notify  the  person  of  his  or 
her  decision  and  the  reasons  therefore 
in  writing. 

(7)  Compliance  checking. 
Participation  in  this  program  does  not 
relieve  the  holder  from  responsibility  to 
comply  with  all  other  aspects  of  United 
States  Immigration,  Customs,  or  other 
Federal  inspection  service  laws  or 
regulations.  To  prevent  abuse,  the 
United  States  Iinmigration  and 
Natiualization  Service  retains  the  right 
to  conduct  inspections  or  examinations 
of  all  persons  applying  for  admission  or 
readmission  to  or  seeking  transit 
through  the  United  States  in  accordance 


with  the  Immigration  and  Nationality 
Act 

•        •        •        *        • 

Dated:  July  30, 1997. 

Doris  Meiaaner, 

Commissioner,  Immigration  and  ■ 
Naturalization  Service. 

[PR  Doc  97-24124  Filed  B-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMJeral  Aviation  Administration 

14  CFR  Part  99 

[Doctet  No.  9»-Ni»-220-AD;  Amendmant 
3»-10121;  AD  97-1»-01] 

fUN  212»-AA64 

Airworthiness  Directives;  Saab  Modal 
SAAB  2000  Ssrias  Alrpianas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires  a 
one-time  inspection  of  the  hydraulic 
tubes  and  electrical  harness  wires  of  the 
wing  rear  access  door  forT:hafing, 
leakage,  or  wear  damage;  repair  of  any 
discrepancy  found;  and  modification  of 
the  wing  rear  access  door.  This 
amendment  is  prompted  by  reports  of 
interference  between  the  wing  rear 
access  door  and  the  hydraulic  tubes  and 
electrical  harnesses,  and  chafing  damage 
to  the  hydraulic  tubes.  The  actions 
specific  by  this  AD  are  intended  to 
prevent  such  interference  or  chafing 
damage,  which  could  lead  to  feilure  of 
the  number  2  hydraulic  system  or  loss 
of  certain  electrical  and  landing 
systems,  and  resultant  reduced 
controllability  of  the  airplane. 
DATES:  Effective  October  16, 1997. 

Hie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is'epproved  by  the  Director 
of  the  Federal  Register  as  of  October  16, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fitim  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Etocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 


FOR  RIRTHER  MFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephiHie 
(425)  227-1721:  fax  (425)  227-1149. 
SUPPLfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Roister  on 
June  24, 1997  (62  FR  34024).  That  action 
proposed  to  require  a  one-time  visual 
inspection  of  the  hydraulic  tubes  and 
electrical  harness  wires  of  the  wing  rear 
access  door  for  chafing,  leakage,  or  wear 
damage;  repair  of  any  discrepancy 
ibund;  and  modification  of  the  wing  rear 
access  door. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
siiude  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Coiicluaion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impart 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  reqiiired 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators. 

Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $720,  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  in 
acc(»dance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
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not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT  v. 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  ia  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  refefence. 
Safety.  .    ' 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathoritr-  49  U.S.C  106(g).  40113.  44701. 

439.13    [Airandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-19-01    SAAB  Aircraft  AB:  Amendment 
39-10121.  Dockot  96-NM-220-AO. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  aumben  -004  through  -030 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherMfise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  reptaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemaUve  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effisct  of  the  modification,  alteration,  or 
repair  on  the  unsaiiB  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  acUons  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previoxisly. 

To  prevent  daAage  to  the  hydraulic  tubes 
and  electrical  hamMses,  which  could  lead  to 


fiulure  of  the  number  2  hydraulic  system  or 
loss  of  certain  electrical  and  landing  systems, 
and  resultant  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  60  days  after  the  effisctive  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  hydraulic  tubes  and 
electrical  harness  wires  of  the  wing  rear 
access  door  for  chafing,  leakage,  or  wear 
damage;  in  accordance  with  paragraph  B.  of 
the  Ac(»mplishment  Instructions  of  Saab 
Service  Bulletin  2000-53-010,  Revision  01. 
dated  October  10.  1995. 

(1)  If  any  chafing  or  leakage  of  the 
hydraulic  tubes  is  detected,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113,  FAA.  Transport  Airplane 
Directorate. 

(2)  If  any  damage  to  the  metal  braid  or  wire 
insulation  is  detected,  prior  to  further  flight, 
repair  in  accordance  with  paragraph  E.  of  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  2000-53-010.  Revision  01,  dated 
October  10.  1995. 

(b)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  wing  rear  access  door 
and  apply  silicon  tape  to  the  electrical 
harnesses,  in  accordance  with  paragraph  C 
of  the  Accomplishment  Instructions  of  Saab 
Service  Bulletin  2000-53-010.  Revision  01, 
dated  October  10. 1995. 

(c)  As  of  the  eflective  date  of  this  AD,  no 
person  shall  install  wing  rear  access  doors, 
part  nimibers  7353500-713/-714  or 
7353500-715/-716,  on  any  airplane,  unless 
the  part  has  lieen  modified  in  accordance 
with  Saab  Service  Bulletin  2000-53-010, 
Revision  01.  dated  October  10, 1995. 

(d)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regiilations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection,  modification,  and 
certain  repairs  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  2000-53-010, 
Revision  01,  dated  October  10, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.8S,  Linkbping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washmgton,  DC 

(g)  This  amendment  becomes  effoctive  on 
October  16. 1997. 


Issued  in  Renton,  Washington,  on 
September  3. 1997. 
Darrell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-23858  Filed  9-10-97;  8:45  am) 
aajjNQ  oooa  4tio-is-u 


DEPARTMENT  OF  TRANSPORTATION 
FMl«rai  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  •4-SW-2S-AO;  Amondmont 
.S9-10129;  AD  97-1»-0q 

RIN2129-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214ST 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)  Model  214ST  helicopters, 
that  requires  creation  of  a  component 
history  card  or  equivalent  record  using 
a  Retirement  hidex  Number  (RIN) 
system;  establishes  a  system  for  tracking 
increases  to  the  accumulated  RIN;  and 
establishes  a  maximum  accumulated 
RIN  for  the  pillow  block  bearing  bolts 
(bearing  bolts).  This  amendment  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  bearing  bolts  fail 
sooner  than  originally  anticipated 
because  of  the  unanticipated  high 
number  of  takeofb  and  external  load 
lifts  utilizing  high-power  settings  in 
addition  to  tiie  time-in-service  (TTS) 
accrued  under  other  operating 
conditions.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
failure  of  the  bearing  bolts,  which  could 
result  in  feilure  of  the  main  rotor  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  October  18, 1997. 
FOR  FURTMER  INFORMATION  CONTACT:  Mr. 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  Fort  Worth. 
Texas  76193-0170,  telephone  (817) 
222-5447,  Cut  (817)  222-5959. 
SUPPiaiBfTARY  MRMMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  BHTI  Model  214ST 
helicopters  was  published  in  the 
Federal  Register  on  December  23, 1996 
(61  FR  67503).  That  action  proposed  to 
require  creation  of  a  component  history 
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card  using  a  RIN  system;  establishing  a 
system  for  tracking  increases  to  the 
accumulated  RIN;  and  establishing  a 
maximum  accumulated  RIN  for  the 
bearing  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
«  the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  with  three  non-substantive 
changes.  The  words  "based  on 
condition"  were  deleted  from  paragraph 
(d)  of  the  AD.  If  any  of  the  four  bearing 
bolts  are  replaced  for  any  reason,  all 
foui  bearing  bolts  must  be  replaced.  The 
words  "or  equivalent  record"  are  added 
to  paragraphs  (b)  and  (c).  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
ofUieAD. 

The  FAA  estimates  that  6  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  (1) 
24  work  hours  per  helicopter  to  replace 
the  afiiscted  bearing  bolts  due  to  the  new 
method  of  determining  the  retirement 
life  required  by  this  AD;  (2)  2  work 
hours  per  helicopter  to  create  the 
component  history  card  or  equivalent 
record  (record);  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  Mrill 
cost  approximately  S2,000  per 
helicopter.  Based  on  these  ngiures.  the 
total  cost  impact  of  the  AD  on  U^. 
operators  for  the  first  year  is  estimated 
to  be  $7,760  and  each  subsequent  year 
to  be  $7,160.  These  costs  assume 
replacement  of  the  bearing  bolts  in  one- 
sixth  of  the  fleet  each  year,  creation  and 
main  ten  dnce  of  the  records  for  ail  the 
fleet  the  first  year,  and  creation  of  one- 
sixth  of  the  fleet's  records  and 
maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44  ~ 


FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Airoaft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthorttjr:  49  U.S.C  106(g).  40113. 44701. 

fM.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

t7-lS-oe  Bell  Hebcopter  Tejctnm  Inc.: 
Amendment  39-10129.  Dockat  No.  94- 
SW-28-AD. 

Applicability:  All  Model  214ST  helicopters 
with  pillow  block  (waring  bolts  (bearing 
bolts),  part  number  (P/N)  20-057-12-48D  or 
-SOD.  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  tlie  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD.  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  bearing 
bolts,  which  could  result  in  fiulure  of  the 
main  rotor  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 


(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  liearing  Imlts.  P/N 
20-057-12-48D  or  -SOD. 

(b)  To  determine  the  accumulated 
Retirement  Index  Number  (RIN)  to  date  on 
parts  in  service,  multiply  the  factored  fUgbt 
hour  total  to  date  by  13.6  (round-off  the 
result  to  the  next  higher  whole  number). 
Record  on  the  component  history  card  or 
equivalent  record  the  accimiulated  RIN, 

Note  2:  Bell  Helicopter  Textnn.  Inc.  Alert 
Service  Bulletin  214ST-94-69.  dated 
November  7, 1994,  pertains  to  this  AD. 

(c)  After  compliance  with  paragraphs  (a) 
and  (b)  of  this  AD,  during  each  operation 
thereafter,  maintain  a  couiit  of  each  takeoff 
and  external  load  lift  performed,  and  at  the 
end  of  each  day's  operations,  increase  the 
accumulated  RIN  on  the  component  histoiy 
cards  or  equivalent  record  as  fioUowi: 

(1)  Increase  the  RIN  by  2  for  each  takeoff 

(2)  Increase  the  RIN  by  2  for  each  external 
load  lift,  or  increase  the  RIN  by  4  for  each 
external  load  lift  operation  in  which  the  load 
is  picked  up  at  a  higher  elevation  and 
released  at  a  lower  elevation,  and  the 
difference  in  elevation  betxreen  the  fiickup 
point  and  the  release  point  is  200  feet  or 
greater. 

(d)  Remove  the  bearing  bolts  from  service 
on  or  before  attaining  an  accumulated  ROM  of 
17,000.  If  any  of  the  four  bearing  bolts  are 
replaced,  then  all  foiir  bolts  must  be  replaced 
at  that  time.  The  bolts  are  no  longer  retired 
based  upon  flight  hours.  This  AD  revises  the 
Airworthiness  Limitatioru  section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  bearing  Iwlts  of  17.000 
RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
coomient  and  then  send- it  to  the  Manager, 
Rotortrraft  Certification  Office. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  Mrith  this  AD.  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  heUcopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  This  amendment  becomes  eSlBctive  on 
October  16. 1997. 

Issued  in  Fort  Worth.  Texas,  on  Septeml>er 
5, 1997. 

Lan7M.Krily. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24117  Filed  9-10-97;  8:45  am] 
iaxan  cooc  4eio-is^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Ainpaee  Dodwt  Na  96-AWP-6] 

Rm2120-AA66 

Modification  to  ttw  Saipan  Class  D 
Airspacs  Area;  CQ 

AGENCY:  Federal  Aviation 
Administradon  (FAA).  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  modifies  the 
Saipan,  CQ,  Class  D  airspace  area. 
Specifically,  this  action  raises  the 
ceiling  of  the  existing  Class  D  airspace 
area  from  2,500  feet  mean  sea  level 
(MSL)  to  2.700  feet  MSL.  The  FAA  is 
taking  this  action  to  enhance  safety  and 
better  manage  air  traffic  operations  into 
and  out  of  the  Saipan  International 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  November  6. 
-1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  C.  Nelson.  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  267-8783. 

SUPPLBKNTARY  INFORMATION: 

History 

On  May  19, 1997,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Saipan  Class  D  airspace  area  (62  FR 
27212).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice. 

Class  D  airspace  designations  are 
published  in  paragraph  5000  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effective  September  16. 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Saipan  Class  D 
airspace  area.  Specifically,  this  action 
raises  the  existing  ceiling  of  the  Saipan 
Class  D  airspace  area  from  2,500  feet 
MSL  to  2.700  feet  MSL.  This  action 
provides  additional  controlled  airspace 
for  the  instrument  approach  procedures 


into  Saipan.  The  FAA  is  taking  this 
action  to  enhance  safety  and  better 
manage  air  traffic  operations  into  and 
out  of  the  Saipan  International  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

Because  these  amendments  involve, 
in  part,  the  designation  of  navigable 
airspace  outside  the  Uiuted  States,  the 
Administrator  has  consulted  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

Lilt  of  Subjecta  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AndMrity:  49  U.S.C  106{^  40103,  40113, 
40120;  E.O.  10854.  24  FR  9505.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTl.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000— Clas*  D  Ainpaca 

•        •        •         •         • 

AWPCQD    Saipan,  CQ  |R«viMdi 

Saipan  International  Airport  (Primary 
Airport) 

(Ut  IS^OT'Oe"  N.  long.  145M3'46"  E) 
Saipan  RBN 

(Ut  15*06'41"  N.  long.  145*42'3r'  E) 

That  airspace  extending  upward  from  the 
surfoca  to  and  including  2.700  feet  MSL 
within  a  4.3-mile  radius  of  Saipan 


International  Airport.  This  Class  D  airspace 
area  is  efiiactive  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory,  Chart 
Supplement/Pacific. 

Issued  in  Washington,  DC,  on  September  4, 
1997. 

John  S.  Walker,  ^ 

Program  Director  for  Air  Traffic  Airspace 
Management. 
[FR  Doc.  97-24103  Filed  9-10-97;  8:45  am] 

MXMQ  CODE  4t10-19-r 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  71 

[Alrapace  Dodwt  No.  97-AQL-21] 

Establishmsnt  of  Class  E  Airapaca; 
MoortMad,MN 

AGENCY:  Federal  Aviation 
Admiidstration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Moorhead,  MN.  A  Global 
Positioidng  System  (GPS)  Standard 
Instnunent  Approach  Procedure  (SLAP) 
to  Runway  30  has  been  developed  for 
Moorhead  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  airaaft 
executing  the  approach.  This  action 
creates  the  controlled  airspace  required 
for  this  SL\P.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  November  6, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  MFORMATION: 

History 

On  Friday,  June  13, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Moorhead.  MN  (62  FR  32242).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
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operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  tke  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  die 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Moorhead,  MN,  to  accommodate  aircraft 
executing  the  GPS  Runway  30  SLAP  at 
Moorhead  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IXDT 
Regulatory  Policies  and  I^rocedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regidatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a .      , 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Lirt  of  Subjects  in  14  CFR  Part  71 

Airspace,  Lacorporation  by  reference. 
Navigation  (air). 

Adoption  of  tlie  Amendmnit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g}.  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 


S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9P,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows:  . 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eOtth. 

•  •         •         *         * 

AGLMI>rls  'Moorlwad,  MN  [Nnr] 

Moorhead  Municipal  Airport.  MN 
(Ut  46*50'21"  N,  long.  96»39'50"  W) 
That  airspace  extending  upward  horn  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Moorhead  Munici{>al  Airport 
excluding  that  airspace  within  the  Fargo,  ND, 
Class  E  airspace  area. 

•  •         •         *         • 

Issued  in  Des  Plaines.  Qliaois,  on  July  31, 
1997. 

Maeraen  Woods, 

Moiiqger,  Air  Traffic  Diviaion. 

(FR  Doc.  97-24099  Filed  9-10-47;  8:45  am] 

MUMO  COM  4eie-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  71 

[Alrspw:e  Docket  Na  97-AQL-20] 

Establishmant  of  Ctaas  E  AirsfMca; 
Praston,  Mm 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Preston.  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedures  (SLAP) 
to  Runway  28  has  been  developed  for 
Fillmore  County  Airport  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  creates  the 
controlled  airspace  required  for  this 
SIAP.  The  intended  effect  of  this  action 
is  to  provide  segregation  of  aircraft 
using  instrument  approach  procediues 
in  instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

BTECnVE  DATE:  0901  UTC,  November  6, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Divisitm. 
Airspace  Branch,  AGLr-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)^94-7568. 


SUPPLEMBfTARY  INFORMATION: 
History 

On  Friday,  June  13, 1997,  die  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Preston,  MN  (62  FR  32245).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  ndemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  ocmore 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9D.  dated  September  4, 
1996,  and  effective  September  16, 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  Order. 

TheRtde 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Preston.  MN,  to  accommodate  aircraft 
executing  the  GPS  Rimway  28  SIAP  at 
Fillmore  County  Airport  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  ke^  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "sigidficant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  Mrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  sigmficant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liflt  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O;  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

{71.1    [AmendKQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
IDesignations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  600S  Class  E  airspace  areas 
extending  upward  from  700  feet  6r  more 
above  the  surface  of  the  earth. 


AGLMNE5    Prartoa.  MN  {N«wl 

Fillmore  County  Airport,  MN 

(Ut.  43*40'36"  N.  long.  92*10'4r'  W) 
That  airspace  extending  up«vaid  bom  700 
feet  above  the  surfi^e  within  a  6.4-mile 
radius  of  the  Fillmore  County  Airport, 
excluding  that  airs(>ace  within  the  Rochester, 
MN,  Class  E  airspace  area. 
•         •         •         *  • 

bsuad  in  Des  PUines,  Qlinois,  on  July  31, 
1997. 

Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  97-24098  Filed  9-10-97.  8:45  am) 
■HJJNQ  OOOC  4eiO-13-4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviaffcxi  Administration 

14  CFR  Part  71 

[Akapaoe  Oockel  Na  97-AQL-2S] 

Modtflcation  of  Class  E  Airapaca; 
Lawrancavtlla,  IL 

AGSUCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


This  action  modifies  Class  E 
airspace  at  Lawrenceville,  Um  A  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  Standard  Instnmient  Approach 
Procedure  (SLAP)  to  Runway  18  and  a 
VOR/DME  SLAP  to  Runway  36  have 
been  developed  for  Lawrenceville- 
Vincetmes  International  Airport  because 
of  relocation  of  the  Lawrenceville  VOR/ 
DME.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
groimd  level  (ACL)  is  needed  to  contain 


aircraft  executing  the  approach.  This 
action  adds  an  extension  to  the 
northeast  of  the  existing  Class  E  airspace 
for  the  Lawrenceville- Vincennes 
International  Airport.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
EFFECTIVE  DATE:  0901  UTC,  November  6, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLBfKNTARY  MPOMMTKM: 

History 

On  Friday,  June  13. 1997.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  71 )  to  modify  the  Class  E  airspace 
at  Lawrenceville,  IL  (62  FR  32245).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  {>arties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Qass  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eerth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4. 
1996.  and  effective  September  16.  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modiBes  Class  E  airspace  at 
Lawrenceville.  IL.  to  accommodate 
aircraft  executing  the  VOR/DME 
Runway  18  SLAP  and  the  Rimway  36 
SLAP,  by  adding  an  extension  to  the 
northeast  of  the  existing  Class  E  airspace 
for  Lawrenceville- Vincennes 
International  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  iavolves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  op>erationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Polh:ies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  astitipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubfectB  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthortty.  49  U.S.C  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9585,  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amandacq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16.  1996.  is  amended  as 
follows: 

Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •  • 

AGL  IL  E5    LaMrrenceville.  IL  (Revised) 
Lawrenceville- Vincennes  International 
Airport.  IL 

(Ut.  38*45'51"  N,  long.  8r38'20"  W) 
Mount  Cannel  Municipal  Airport.  IL 

(Lat.  38'38'23"  N,  long.  87»43'36~  Yf) 
Lawrenceville.  VOR/DME 

(LaL  38»46'12"  N.  long.  87»36'14''  W) 

That  airspace  extending  upward  from  700 
fieet  above  the  surbce  within  a  7-mile  radius 
of  the  Lawrenceville-Vincennet  International 
Airport,  and  within  4.8  miles  either  side  of 
the  Lawrenceville  VOR/DME  018°  radial, 
extending  from  the  7-mile  radius  area  to  7 
miles  northeast  of  the  VOR/DME,  and  within 
a  6.4-mile  radius  of  the  Mount  Carmel 
Municipal  Airport,  and  within  2.7  miles  each 
side  of  the  196*  bearing  from  the  Mount 
Carmel  Municipal  Airport  extending  hom 
the  6.4-miIe  radius  to  7.4  miles  south  of  tha 
airport 


Federal  Register  /  Vol.  62.  No.  176  /  Thursday.  September  11.  1997  /  RiUes  and  Regulations  47759 


Issued  in  Des  Plaines.  Illinois  on  July  31. 
1997. 

Maureen  Woods. 

Manager,  Air  Traffic  Division. 

(FR  Doc  97-24097  FUed  9-10-97;  8:45  am) 

■ajjNO  cooe  4eis-is-M 


DEPARTMBIT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

14CFRPart71 

[Airapace  Docket  Na  •7-AQL-24] 

Modification  of  Claaa  E  AirafMca; 
Eagla  Rlvar,  Wl 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  action  modifies  Class  E 
airspace  Eagle  River.  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  04  has  been  developed  for 
Eagle  River  Union  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  adds  an  extension 
to  the  southwest  of  the  existing  Class  E 
airspace  at  Eagle  River.  WI.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

^FECnVE  DATE:  0901  UTC.  November  6. 
1997. 

fOR  FUnTNER  MFORMATKM  COWTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  «««IMATI0N: 
History 

On  Friday.  June  13, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Eagle  River.  WI  (62  FR  32243).  The 
proposal  was  to  add  controlled  airapace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airapace 
during  portions  of  the  terminal 
ofwratioaand  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 


were  received.  Class  E  airspace 
designations  for  airapace  areas 
extending  upward  frtim  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4. 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

TlieRiile 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modified  Class  E  airapace  at 
Eagle  River,  WI.  to  accommodate  aircraft 
executing  the  GPS  Runway  04  SIAP  at 
Eagle  River  Union  Airport,  by  adding  an 
extension  to  the  southwest  of  the 
existing  Class  E  airapace  at  Eagle  River 
Union  Airport  Controlled  airapace 
extending  upward  from  700  to  1200  fleet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currenL  Therefore,  this  r^ulation — (1) 
is  not  d  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecta  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adopdon  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 


Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effecdve 
September  16, 1996,  is  amended  as 
foUo%v8: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIES    Eagle  Rhpv.  WI  [Eeviaadl 

Eagle  River  Union  Airport.  WI 
(Lat  45»55'54"  N.  long.  89"16'09"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Eagle  River  Union  Airport  and 
within  2  miles  each  side  of  the  225*  bearing' 
from  the  airport  extending  from  the  6.6-nule 
radius  to  11.6  miles  southwest  of  the  airport. 
•         •         •         •         * 

Issued  in  Oes  Plaines,  Illinois  on  July  31, 
1997. 

Maureen  Woods. 

Maitager.  Air  Traffic  Division. 

[FR  Doc.  97-24096  Filed  9-10-97;  8:45  ami 

■LLMQ  COpE  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airapaee  Oocliet  No.  97-AEA-007] 

Establishment  of  aass  E  AirsfMOs; 
FrosttHirg,  PA;  Comaetion 

AQiNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  legal  description  of  the  Frosdiuig, 
PA.  Class  E  airapace  area  which  was 
established  by  a  final  rule  that  was 
published  in  the  Federal  Register  on 
May  23, 1997  (62  FR  28337),  Airapace 
Docket  No.  97-AEA-007. 

EFFECTIVE  DATE:  September  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
A.  Bock,  Air  Traffic  Division,  Airapace 
Branch,  AEA-520,  Federal  Aviation 
Administration,  Federal  Building  #111, 
John  F.  Kennedy  Int'l  Airport.  Jamaica, 
NY  11430,  telephone:  (718)  553-4530. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Docimient  97-13579, 
Airapace  Docket  97-AEA-007, 
published  on  May  23,  1997  {62JPR 
26337),  established  Class  E-5  airapace 
area  at  Frostburg,  PA.  The  legal 
description  included  an  error  in  the 
point  in  space  coordinates.  This  action 
corrects  that  error. 
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Correction  to  Final  Ruk 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
airspace  description  for  the  Class  E 
airspace  area  at  Frostburg,  PA,  as 
published  in  the  Federal  Register  on 
May  23,  1997  (62  FR  28337)  (Federal 
Register  Document  97-13579;  page 
28337,  column  3).  is  corrected  to  read  as 
follows: 

171.1    [CorreclMq 

•        •        •        •        • 

AEA  PA  E5    Fraatfmrg,  PA  (Corraclaili 

PimxsuUwney  Area  Hospital  Heliport,  PA 
Point  In  Space  coordinates 
(Lat  Atnro*"  N..  long.  79M1'24") 
That  ainpaca  extending  upward  from  700 
feet  above  the  surface  within  a  6-miie  radius 
of  the  Point  In  Space  serving  Punxsutawney 
Area  Hospital  Heliport,  excluding  that 
portion  that  coincide*  with  the 
Punxsutawney,  PA,  Class  E  airspace  area. 

Issued  in  Jamaica,  New  York,  on  August 
20. 1M7. 

FtaakliB  a  Halfiald. 

Manager.  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  97-24095  Filed  9-10-97;  8:45  ami 

■LUNQCOOC  4eiO-43-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part*  10,  20.  25, 71, 101, 170, 
171.  312,  314,  511,  514,  570,  571, 601. 
812,  and  814 

[DodMt  No.  96N-0067] 

National  Envlronmantal  Policy  Act; 
Revision  of  PoUcias  and  Procaduras; 
Cofraction  n 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  July  29. 1997  (62  FR  40570). 
The  document  amended  the  regulations 
governing  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  as  implemented  by  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ).  The 
document  was  published  with  an  error. 
This  document  corrects  that  error. 
EFFECTIVE  DATE:  The  regulations  are 
effective  on  August  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Roclnrille.  MD  20857, 

301-827-1472. 

SUPPLEMBITARY  MFORMATKM:  In  FR  Doc. 

97-19566,  appearing  on  page  40570  in 

the  Federal  Register  of  Tuesday,  July 

29, 1997,  the  following  correction  is 

made: 

1.  On  page  40591,  in  the  first  column, 
in  the  last  paragraph,  in  line  three, 
"0MB  Control  No.  0910-0332"  is 
corrected  to  read  "OMB  Control  No. 
0910-0322". 

Dated:  August  25. 1997. 
WOttaa  B.  Sctehx. 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-24121  Filed  9-10-97;  8:45  am] 

MJJNO  COOK  41«>*I-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
[SC31-1-M46W  FRL-6a74-fl1 

Approval  and  Promulgation  of  Stale 
Implementation  Plan,  South  Carolina: 
Listing  of  Exempt  Volattia  Organic 
Compounda 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  May  6, 1996,  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  submitted 
revisions  to  the  South  Carolina  State 
Implementation  Plan  (SIP)  involving  the 
addition  of  several  compounds  to  the 
list  of  compounds  exempt  from 
regulation  as  Volatile  Organic 
Compounds  (VOC).  Since  these  exempt 
compoimds  are  on  the  EPA  list  of  such 
compounds,  these  revisions  are  being 
incorporated  into  the  Federally 
approved  South  Carolina  SIP. 
DATES:  This  action  is  effective 
November  10, 1997  unless  adverse  or 
critical  comments  are  received  by 
October  14, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Randy  Terry  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 

hiformation  Center  (Air  Docket  6102), 


U.S.  Environmental  Protection 

Agency,  401  M  Street.  SW, 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4,  Air  Planning  Brtuoch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303. 
South  Carolina  Department  of  Health, 

and  Environmental  Control  2600  Bull 

Street,  Coltunbia,  South  Carolina 

29201-1708. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry,  Regulatory  Planning 
Section,  Air  Plamiing  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW.  AtlanU.  Georgia,  30303.  The 
telephone  nimiber  is  (404)  562-9032. 

SUPPLEMENTARY  aVORMATION:  On  May  6, 
1996,  the  State  of  South  Carolina 
Department  of  Health  and 
Environmental  Control  submitted  a 
notice  to  amend  Chapter  61-62.1. 
Definitions,  Permit  Requirements,  and 
Emission  Inventory.  The  Department's 
Bureau  of  Air  Quality  has  revised  rule 
61-62.1.  Definition  «80,  Volatile 
Organic  Compounds  to  add  acetone, 
parachlorobenzotrifluoride  (PCBTF), 
volatile  methyl  siloxanes  (VMS),  and 
perfluonxiarbons  (PFCs)  to  the  list  of 
exempted  compounds.  The  U.S.  EPA 
published  a  final  rule  on  June  16, 1995. 
(60  FR  31633),  to  revise  40  CFR 
51.100(s)  to  exempt  acetone  from 
regulation  as  a  VOC  EPA  published 
earlier  revisions  on  October  5, 1994  (59 
FR  50639,  40  CFR  51.100(s))  to  exempt 
parachlorobenzotrifluoride  and  volatile 
methyl  siloxanes,  and  on  March  18, 
1991,  to  remove  perfluorocarbons  (56 
FR  11389.  40  CFR  51.100(8))  from  the 
definition  of  VOC's.  Two  errors  in 
nomenclattire  are  also  being  corrected 
by  changing  CFC-22  to  HCFC-22  and 
FC-23  to  HFC-23. 

Final  Action 

EPA  is  approving  South  Carolina's 
notice  submitted  on  May  6, 1996,  for 
incorporation  into  the  South  Carolina 
SIP.  The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Tliis 
action  will  be  effective  Noven^r  10, 
1997  unless,  by  October  14. 1997 
adverse  or  critical  conunents  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effoctive  date  by  publishing  a 
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subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  10, 
1997. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15, 1990.  The  EPA  has 
determined  that  this  action  conforms 
with  tiiose  requirements. 

Notning  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  frtim  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  bom  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 


SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  hut 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nat\ire  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S£.P.A.,  427 
U.S.  24e,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  final  rules  that  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate:  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantiy  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  Local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  Local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  r\ile  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  10, 
1997.  Filing  a  petition  for 
reconsideration  by  the  administrator  of . 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nde 
or  action.  This  action  may  not  be 
challenged  later  in  the  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  22, 1997. 
R.  F.  McGhee. 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  tide  40,  Code  of 
Federal  Regulations,  is  amended  as 

follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  PP— South  Carolina 

•  2.  In  §  52.2120  (c),  the  table  is 
amended  by  revising  the  entry  "Section 
I"  under  Regulation  No.  62.1  to  read  as 
follows: 

S52.2120    Mentfficationofplan. 

•        *        •        *        • 

(c)«  •  • 


Air  Pollution  Control  Requiations  for  South  Carouna 


State  citation 


Title/Subtect 


State  effec- 
tive date 


EPA  ap- 
proval date 


Federal  Register  notioe 


Regulation  No.  62.1  

Section  I  „ Definitions  , 


Definitions,  Permits  Requirements,  and  Emissions  Inventory 
1/26/96  9/11/97    9/11/97;  p.  47760 
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Air  Pollution  CoffTROL  Regulations  for  South  Carolina— Continued 


State  citation 


Trtle/Subiecl 


State  eftec-        EPA  ap- 
tive  date        proval  date 


Federal  Register  notice 


(FR  Doc.  97-24147  FUed  »-10-97:  S:45  am]        PART  73— [AMENDED] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPaf173 

[MM  Doctot  Na  07-60;  RM-808Z] 

Radio  Broadcasting  Sarvices; 
Waynesboro  and  Collinwood,  TN 

AOBICY:  Federal  Connnunications 
Commission. 

ACTKM:  Final  rule. 

SUMMIARY:  The  Commission,  at  the 
request  of  Ohio  Broadcast  Associates, 
reallots  Channel  235C3  from 
Waynesboro  to  Collinwood.  Tennessee, 
and  modifies  Station  WFRQ-FM's 
license  to  specify  Collinwood  as  its 
community  of  license.  See  62  FR  07984, 
February  21,  1997.  Channel  235C3  can 
be  allotted  to  Collinwood  in  compliance 
with  the  Commission's  minimum 
distance  separation  tequiiements  at  the 
site  specified  in  Station  WFRQ-FM's 
license.  The  coordinates  for  Channel 
235C3  at  Collinwood  are  35-0&-16  NL 
and  87-49-43  WL.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  October  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLaiENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-60, 
adopted  August  27,  1997,  and  released 
September  5,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800, 1231  20th 
Street.  NW,  Washington,  DC  20036. 

List  of  Subfectt  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


1.  The  authority  citation  for  Part  73 
continues  to  read  as  ft^ows: 

Aathorit3r:  Sees.  303,  46  SUt,  as  unendad, 
1082;  47  U.S.C.  154,  m  amended. 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Channel  235C3  at 
Waynesboro  and  adding  Collinwood, 
Channel  235C3. 

Federal  Communications  Commission. 

John  A  Karo— oa.- 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  97-24007  Filed  9-10-97;  8:45  am] 

MLUNQ  OOOE  sns-ai-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoGksl  Na  96-253;  RM-ae62] 

Radio  Broadcasting  Sarvicas; 
Baint>ridga,  QA 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Chattahoochee  Broadcast 
Associates,  allots  Channel  270A  to 
Bainbridge,  GA,  as  the  community's 
second  local  FM  service.  See  61  FR 
67765,  December  24, 1996.  Chaimel 
2  70  A  can  be  allotted  to  Bainbridge  in 
compliance  with  the  Commission's 
minifniim  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  30-54- 
30  North  Latitude  and  84-34-30  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  20,  1997.  The 
window  period  for  filing  applications 
will  open  on  October  20, 1997,  and 
close  on  November  20. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLBIBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-253, 
adopted  August  27, 1997,  and  released 
September  5, 1997.  The  fiill  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW,  Washington,  DC  20036. 

Liat  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Antfaortty:  Sees.  303,  48  SUt,  as  amended, 
1082;  47  U.S.C  ^54,  as  amended. 

17X202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Channel  270A  at  Bainbridge. 

Federal  Communications  Commission. 
John  A  Karo—oa. 

Chief,  Allocations  Branch,  Policy  and  Rulea 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-24005  Filed  9-10-97;  8:45  am] 

HLUNQ  OOOe  S71S-t1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oocfcel  No.  96-106,  RM-887q 

Radio  Broadcasting  Services; 
Georgetown  and  Garden  City,  SC 

AGB4CY:  Federal  Conmnmications 

Commission. 

ACTKM:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Coastline  Communications  of 
Carolina,  Inc.,  reallots  Channel  249C1 
bom  Georgetown  to  Garden  City,  South 
Carolina,  and  modifies  Station 
WWXM(FM)'s  license  accordingly.  See 
61  FR  51075.  September  30.  1996. 
Channel  249C1  can  be  allotted  to 
Garden  City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3  kilometers  (1.9  miles) 
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northwest  at  petitioner's  licensed  site. 
The  coordinates  for  Channel  249C1  at 
Garden  City  are  North  Latitude  33-35- 
27  and  West  Longitude  7^-02-53.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  October  20  ,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-196, 
adopted  August  27, 1997,  and  released 
September  5, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Stiwt,  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800. 1231  20th 
Street,  NW.,  Washington,  DC  20086. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  Sections  303,  48  SUt..  as 
amended,  1082;  47  U.S.C  154,  as  amended. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Channel  249C1 
from  Georgetown  and  adding  Garden 
City.  Chaimel  249C1. 

Federal  Communications  Commission. 

John  A.  Karousoe, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-24004  Filed  9-10-97;  8;45  am] 
BIUJNQ  OOOE  STII-OI-^  ■'     -  .. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  96-230;  RM-8011,  RM- 
9049] 

Radio  Broadcasting  Services;  Levan 
and  Oakley,  UT  and  Green  River,  WY 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Windy  Valley  Broadcasting, 
allots  Chaimel  256A  to  Levan,  Utah,  as 
the  community's  first  local  aural 
transmission  service.  See  61  FR  63810. 
December  2, 1996.  In  response  to  a 
counterproposal  filed  by  MRF 
Enterprises,  the  Commission  allots 
Channel  268C1  to  Oakley,  Utah.  In  order 
to  accommodate  the  new  service  at 
Oakley,  the  Commission  also  substitutes 
Channel  22 IC  for  Channel  268C  at 
Green  River,  Wyoming.  Channel  256A  at 
Levan  and  Channel  268C  at  Green  River 
can  be  allotted  in  compliance  with  the 
Commission's  TniniTnnm  distance 
separation  requirements  using  the  city 
references  coordinates  for  the  respective 
communities.  Channel  26SC1  can  be 
allotted  to  Oakley  with  a  site  restriction 
of  29.2  kilometers  (18.1  miles)  east.  The 
coordinates  for  Chaimel  256A  at  Levan, 
Utah,  are  39-33-18  NL  and  111-51-42 
WL.  The  coordinates  for  Channel  221C 
at  Green  River,  Wyoming,  are  41-31-36 
NL  and  109-28-06  WL.  The  coordinates 
for  Channel  268C1  at  Oakley,  Utah,  are 
40-43-07  NL  and  110-57-17  WL.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  October  20, 1997.  The  window 
period  for  filing  applications  for 
Channel  256A  at  Levan  and  Channel 
268C1  at  Oakley.  Utah,  will  open  on 
October  20, 1997,  and  close  on 
November  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-230, 
adopted  August  27, 1997,  and  released 
September  5, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  bic,  (202)  857-3800, 1231  20th 
Street,  NW,  Washington,  DC  2003& 

LJstofSiil^ectaiB47CFRPart73  \ 
Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Levan,  Channel  256A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Oakley,  Channel  268C1. 

4.  Section  73 .  202(b) ,  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  268C  and  adding 
Channel  22 IC  at  Green  River. 

Federal  Communications  Commissioo. 
John  A  KarousoB, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-24003  Filed  9-10-97;  8:45  ami 

HLUNQ  CODE  «71t-0t-P 


PART  73-4AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AoUiori^.  Sees.  303, 48  StaL,  as  amended, 
1082:  47  U.S.C  154,  as  amended. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

48  CFR  Part  580 

[Docket  Na  87-00,  Notice  iq 

RiN2127-AQ«3 

Odometar  Disclosura  Raquiromants;  • 
Examptlons 

AGENCY:  National  Highway  TrafBc 
Safety  Administration,  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
amends  49  CFR  Part  580  by  establishing 
a  new  $  580.17.  by  repromulgating  the 
exemptions  for  certain  categories  of 
vehicles  from  odometer  disclosure 
requirements  now  located  in  §  580.6. 
and  by  moving  the  exemptions  to  the 
new  §  580.17.  This  interim  final  rule 
also  revises  the  authority  citation  for 
part  580  to  reflect  Public  Law  104-205. 

The  agency  is  taking  this  action 
pursuant  to  recent  Federal  legislation 
affirming  the  agency's  exemption 
authority.  Pub.  L.  104-205  (SepL  30. 
1996).  Tlie  repromulgation  is 
necessitated  by  a  recent  United  States 
Coiut  of  Appeals  decision  that  has 
raised  questions  about  NHTSA's 
authority  to  exempt  categories  of 
vehicles  from  the  Federal  odometer 
disclosure  requirements. 

This  document  is  published  as  an 
interim  final  rule,  to  be  effective 
immediately  on  publication  in  the 
Federal  Register.  NHTSA  is  requesting 
comments  on  this  rule.  At  the  close  of 
the  comment  period.  NHTSA  will 
publish  a  document  responding  to  the 
comments  and,  if  appropriate,  amending 
the  provisions  of  this  nile. 
DATES:  This  rule  is  effective 
immediately  upon  publication  in  the 
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Federal  Register.  Comments  on  this  rule 
are  due  not  later  than  October  14, 1997. 
ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  should  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Room  5109,  Washington,  DC 
20590.  (Docket  hoius  are  9:30  a.m. 
through  4  p.m.) 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Eileen  Leahy,  Office  of  the  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Room  5219,  Washington,  DC 
2Q590.  202-366-5263. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  August  1988,  to  implement  the 
Truth  in  Mileage  Act  of  1986  ("TIMA"). 
NHTSA  amended  the  Federal  odometer 
disclosiue  regulations  (49  CFR  Part 
580).  53  FR  29464  (Aug.  5. 1988).  Part 
580  had  first  been  promulgated  in  1973 
pursuant  to  Title  IV  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  of  1972.  Pub.  L  92-513. 

Between  1973  and  1988,  NHTSA 
amended  Part  580  in  several  resp>ects. 
Among  the  amendments  it  adopted  were 
several  which  exempted  certain 
categories  of  vehicles  from  the 
requirement  that  there  be  a  written 
disclosure  of  the  mileage  when  there 
was  a  transfer  of  ownership  of  the 
vehicle.  As  of  1988,  there  were  five 
categories  of  exempt  vehicles:  those 
whose  Gross  Vehicle  Weight  Rating 
(GVWR)  exceeded  16,000  pounds 
("heavy  vehicle  exemption");  non-self- 
propelled  vehicles  (e.g.,  trailers); 
vehicles  over  25  years  old  ("older 
vehicle  exemption");  vehicles  sold 
directly  by  a  manufacturer  to  an  agency 
of  the  Federal  government  pursuant  to 
contractual  specifications;  and  vehicles 
being  transferred  prior  to  their  first 
purchase  for  purposes  other  than  resale. 
During  this  time  period,  several  courts 
ruled  on  the  validity  of  the  heavy 
vehicle  exemption,  with  mixed  iresults. 
See  Mitchell  v.  White  Motor  Corp.,  627 
F.  Supp.  1241  (M.  D.  Tenn.  1986);  Davis 
V.  Oils  Motor  Co.  566  F.  Supp.  1360  (S. 
D.  W.Va.  1983);  Lair  \.  Lewis  Service 
Center.  428  F.  Supp.  778  (D.  Neb.  1977); 
W.  W.  Wallwork,  Inc.  v.  Duchscherer, 
501  N.W.  2d  751  (N.  D.  1993). 

The  agency  considered  these 
exemptions  again  when  it  proposed  the 
amendments  to  Part  580  to  implement 
TIMA.  It  adopted  them  as  part  of  the 
1988  amendments  to  Part  580,  with  no 
changes  except  for  a  reduction  in  the 
age  limit  for  the  older  vehicle 
exemption,  from  25  to  10  years.  This 
change  was  adopted  after  NHTSA 


considered  a  number  of  the  comments 
on  the  NPRM  that  had  advocated 
substantial  reductions  in  the  age  of 
vehicles  that  would  qualify  for  this 
exemption.  53  FR  49472  (Aug.  5, 1988). 

In  1994,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  ruled  that 
NHTSA  lacked  authority  to  adopt  heavy 
vehicle  exemption  in  Orca  Bay  Seafoods 
V.  Northwest  Truck  Sales.  Inc..  32  F.3d 
433  (9th  Cir.  1994).  In  response  to  the 
Orca  Bay  decision.  Congress  included  as 
part  of  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Yeer  1997  ("1997  DOT 
Appropriations  Act")  a  provision  which 
states  that  "notwithstanding  any  other 
provision  of  law.  the  Secretary  may  use 
funds  appropriated  under  this  Act.  or 
any  subsequent  Act.  to  administer  and 
implement  the  exemption  provisions  of 
49  CFR  580.6  and  to  adopt  or  amend 
exemptions  from  the  disclosure 
requirements  for  any  class  or  category  of 
vehicles  that  the  Secretary  deems 
appropriate."  Section  332,  Pub.  L  104- 
205  (Sept.  30.  1996). 

On  March  31, 1997,  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit 
held  that  the  older  vehicle  exemption  in 
Part  580  was  invalid  because  NHTSA 
did  not  have  statutory  authority  to 
exempt  categories  of  vehicles  from  the 
odometer  disclosure  requirements. 
Diersen  v.  Chicago  Car  Exchange,  110 
F.3d  481  (1997),  rehearing  denied.  1997 
USApp  LEXIS  11334  (7th  Or.  May  13, 
1997).  The  court's  opinion  did  not 
mention  section  332  of  the  1997  DOT 
Appropriations  Act. 

Discussion 

Since  the  Diersen  decision,  NHTSA 
has  received  a  number  of  inquiries  from 
state  motor  vehicle  administrators. 
vehicle  auction  companies, 
representatives  of  dealer  associations 
and  others  asking  whether  the 
exemptions  in  49  CFR  580.6  are  still 
valid,  and  whether  or  not  odometer 
disclosure  statements  are  now  required 
for  the  vehicles  exempted  by  that 
Section.  These  inquiries  show  that  there 
is  widespread  confusion  among  buyers 
and  sellers  of  vehicles,  as  well  as  those 
responsible  for  issuing  vehicle  tides,  as 
to  when  an  odometer  disclosure 
statement  is  required.  The  effect  is  most 
acute  in  the  states  located  within  the 
jurisdiction  of  the  Seventh  Circuit 
(Illinois,  Indiana  and  Wisconsin)  and 
Ninth  Circuit  (....);  but  given  the 
interstate  nature  of  many  vehicle 
transfers,  the  uncertainty  affects  all 
states. 

In  view  of  the  potential  harm  this 
uncertainty  could  cause  to  the 
effectiveness  of  TIMA,  and  to  the  titling 
process  in  general,  NHTSA  has 


concluded  that  there  is  an  immediate       « 
need  to  clarify  the  legal  status  of  the 
exemptions  to  Part  580.  Accordingly, 
NHTSA  is  publishing  this  interim  final 
rule  today,  and  making  it  effiective 
immediately  upon  publication.  The 
interim  final  rule  repromulgates  the 
exemptions  formerly  contained  in 
section  580.6  in  a  new  section 
(numbered  580.17),  relying  on  the 
authority  of  the  1997  DOT 
Appropriations  Act.  This  legislation 
evidences  Congress  intent  that  NHTSA 
have  the  authority  to  adopt  and  amend 
exemptions  to  the  odometer  disclosure 
requirements  of  Part  580.  In 
repromulgating  the  exemptions,  the 
agency  reaffirms  that  the  exemptions  are 
consistent  with  the  purposes  of  TIMA 
and  that  effective  administration  of 
TIMA  will  be  served  best  both  by 
maintaining  continuify  in  the 
exemptions  that  are  recognized,  and  by 
ensuring  consistency  among  the  states. 
The  agency  is  requesting  comments 
from  the  public,  as  well  as  from  entities 
that  are  affected  by  the  exemptions, 
such  as  state  motor  vehicle 
administrators,  automobile  auctions, 
vehicle  manufacturers,  lease  companies 
and  dealers.  The  comments  should 
address  such  issues  as  the  relative  costs 
and  benefits  of  retaining  or  eliminating 
all  or  some  of  the  exemptions;  and  the 
effect,  if  any,  that  retaining  or 
eliminating  all  or  some  exemptions 
would  have  on  reducing  odometer 
fraud. 

Pursuant  to  5  U.S.C.  §  553(b)(B),  the 
agency  concludes  that  there  is  good 
cause  for  adopting  this  interim  final  rule 
without  prior  notice  and  opportimity  for 
public  conunent.  Prior  notice  and  public 
comment  are  unnecessary  in  this  case 
because  the  rule  merely  repromulgates 
rules  that  have  already  been  subject  to 
the  notice  and  comment  procedures  of 
5  U.S.C.  §  553(b).  The  need  stated  above 
for  prompt  agency  action  to  clarify  the 
legal  statiis  of  these  exemptions  in  light 
of  the  confusion  caused  by  the  Seventh 
Circuit's  decision  in  Diersen  also  makes 
prior  notice  and  opportunify  for 
comment  impracticable.  As  the  agency 
has  described  above,  the  public  interest 
now  lies  in  immediate  resolution  of  the 
uncertainty  caused  by  that  decision: 
further  delay  would  only  exacerbate  the 
harmful  effects  of  that  confusion. 

This  ride  is  exempt  under  5  U.S.C. 
§  553(d)(1)  from  the  general  requirement 
that  rules  be  published  not  less  than  30 
days  prior  to  their  effective  date  because 
it  grants  an  exemption.  Accordingly, 
this  rule  will  be  effective  immediately 
upon  publication  in  the  Federal 
Register. 
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Federalism  Assessment 

The  agency  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  the 
interim  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  The  interim  final  rule 
merely  repromulgates  existing 
exemptions  to  the  odometer  disclosiue 
requirements,  and  does  not  alter  the 
effect  on  the  states  of  existing  statutory 
or  regulatory  requirements.' 

Rulemaking  Analjrses 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  neither  "major" 
nor  "significant"  within  the  meaning  of 
Executive  Order  12886  or  of  Department 
of  Transportation  regulatory  policies 
and  procedures.  Because  the  agency 
estimates  that  this  rule  would  not  have 
a  significant  impact,  it  has  not  prepared 
a  regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  under  the 
Regidatory  Flexibility  Act.  I  certify  that 
this  action  will  not  have  a  substantial 
economic  impact  upon  a  substantial 
niunber  of  small  entities.  Because  it  is 
limited  to  amending  the  statutory 
authority  for  existing  exemptions  to 
agency  regulations,  it  does  not  affect  the 
impact  of  those  regulations  on  small 
btisinesses. 

C.  National  Environmental  Policy  Act 

The  agency  has  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  ^significant  impact  on  the 
human  environment.  Accordingly,  it  has 
not  prepared  an  environmental  impact 
statement. 

D.  Paperwork  Reductiem  Act 

The  interim  final  rule  is  not  a 
collection  of  information  as  that  term  is 
defined  by  OMB  in  5  CFR  Part  1320.  It 
amends  the  statutory  authority  for 
exemptions  to  the  odometer  disclosure 
requirements  in  49  CFR  Part  580.  Those 
exemptions  do  not  require  the  collection 
of  any  information.  The  information 
collection  requirements  established  by 
Part  580  have  been  approved  by  OMB. 
(OMB  2127-0047). 

E.  Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  States  may  not  adopt  laws  on 
disconnecting,  altering,  or  tampering 
with  an  odometer  with  Intent  to  defraud 


that  are  inconsistent  with  49  U.S.C. 
Chapter  327.  49  U.S.C.  Chapter  327  does 
not  exempt  persons  from  complying 
with  state  laws  on  disconnecting, 
catering  or  tampering  with  an  odometw 
with  intent  to  defraud.  Agency 
regidations  issued  imder  49  U.S.C. 
Chapter  327  are  subject  to  judicial 
review  under  5  U.S.C.  704.  There  is  no 
requirement  for  a  petition  for 
reconsideration  ch-  other  administrative 
proceeding  before  a  party  may  file  a  suit 
in  court. 

List  oir  Subjects  in  49  CFR  Part  580 

Odometers,  consumer  protection. 

In  consideration  of  the  foregoing,  49 
CFR  Part  580  is  amended  as  follows: 

PART  S80-ODOMETER  DISCLOSURE 
REQUIREMENTS 

1.  The  authority  citation  for  49  CFR 
Part  580  is  revised  to  read  as  follows: 

AvAmitp  49  U.S.C  32705;  Sec.  332, 
Public  Law  No.  104-205;  delegation  of 
authority  at  49  CFR  1.50(f)  and  501.8(eKl). 

1580.6    [Redesignated  as  f  580.17] 

2.  Section  580.6  is  redesignated  as 
§  580.17  and  republished  without 
change  to  read  as  follows: 


f580.17    Examptions. 

Notwithstanding  the  requirements  of 
§§580.5  and  580.7: 

(a)  A  transferor  or  a  lessee  of  any  of 
the  following  motor  vehicles  need  not 
disclose  the  vehicle's  odometer  mileage: 

(1)  A  vehicle  having  a  Gross  Vehicle 
Weight  Rating,  as  defined  in  §  571.3  of 
this  title,  of  more  than  16.0t)0  pounds; 

(2)  A  vehicle  that  is  not  self- 
propelled; 

(3)  A  vehicle  that  is  ten  years  old  or 
older;  or 

(4)  A  vehicle  sold  directly  by  the 
manufactiu^r  to  any  agency  of  the 
United  States  in  conformity  with 
contractual  specificaticois. 

(b)  A  transferor  of  a  new  vehicle  prior 
to  its  first  transfer  for  purposes  other 
than  resale  need  not  disclose  the 
vehicle's  odometer  mileage. 

(c)  A  lessor  of  any  of  the  vehicles 
listed  in  paragraph  (a)  of  this  section 
need  not  notify  the  lessee  of  any  of  these 
vehicles  of  the  disclosure  requirements 
of  §  580.7. 

Issued:  September  5, 1997. 
fticardo  MaitinBX, 
Administrator. 

[FR  Doc.  97-23991  Filed  9-5-97: 4:50  pat] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atniospharic 
AdminlstratkMi 

50  CFR  PmX  622 

[DodGBt  No.  07000419»-7100-01;  LO. 
TAJ 


RIN:  0648-AJ89 

Fisheries  of  the  Caribbean,  Quif  of 
Mexico,  and  South  Atlantic;  Reef  FMi 
Fishery  of  the  Gulf  of  Mexico; 
Vermilion  Snapper  Size  Limit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMART:  This  rule  increases  the 
minimum  size  limit  for  vermilion 
snapper.  The  intended  effiect  is  to 
reduce  overfishing  of  vermilion  snapper 
in  the  Gulf  of  Mexico. 
DATES:  This  rule  is  effective  September 
14, 1997  through  March  10, 1998. 
Comments  must  be  received  not  later 
than  October  14, 1997. 
ADDRESSES:  Comments  on  this  interim 
rule  must  be  mailed  to,  and  copies  of 
docmnents  supporting  this  action  may 
be  obtained  from,  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  SL  Petersburg,  FL 
33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

The  Council,  by  non-unanimous  vote, 
requested  that  NMFS  issue  this  interim 
rule  to  increase  the  vermilion  snapper 
minimimi  size  limit  from  8  to  10  inches 
(20.3  to  25.4  cm)  total  length,  pending 
NMFS'  review  and  approval  of 
Amendment  15  to  the  FMP. 
Amendment  15  contains  a  ID-inch 
minimum  size  limit  and  additional 
details  regarding  such  Hmit  This  size 
limit  responds  to  the  1996  vermilion 
snapper  stock  assessment,  the  1997 
Addendiun  to  that  assessment,  and  the 
1996  and  1997  Reef  Fish  Stock 
Assessment  Panel  (RFSAP)  Reports.  In 
those  dociunents,  scientists  concluded 
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that  the  vermilion  snapper  resource, 
while  not  currently  overfished,  is 
undergoing  overfishing  based  on 
decreasing  trends  in  overall  catch,  mean 
size  of  inddvidiial  fish,  catch-per-unit- 
effort,  and  estimated  numbers  of  age-1 
fish  in  the  population.  The  Council 
recommended  implementation  of  the 
ininimiim  size  limit  increase  as  an 
interim  measure  to  help  reduce 
overfishing  in  the  short  term  and 
mitigate  the  need  for  more  severe 
vermilion  snapper  management 
measiues  to  reduce  fishing  mortality  in 
the  futiue.  The  10-inch  minimum  size 
limit  would  reduce  fishing  mortality, 
increase  yield  per  recruit,  increase  the 
vermilion  snapper  spawning  potential 
ratio,  and  thereby  improve  the  status  of 
the  resource  while  the  Council  develops 
corrective,  long-term  action  (i.e.  through 
FMP  amendment). 

The  RFSAP  suggested  that  a  ICMnch 
min'""""  size  limit  would  be  an. 
effective  intermediate  measure  until  a 
new  stock  assessment  and  additional 
analysis  could  be  completed.  The 
Council,  in  its  discussion  of  the  interim 
rule  request,  recognized  that  additional 
management  measures  may  be  needed 
to  prevent  overfishing  on  a  long-term 
basis. 

The  NMFS  Southeast  Fisheries 
Science  Center  has  determined  that  the 
Council's  request  is  based  on  the  best 
available  scientific  information.  Given 
the  determination  of  overfishing,  this 
request  for  an  interim  measure  is 
consistent  with  section  305(c)  of  the 
Magnuson-Stevens  Act. 

I^FS  concxirs  with  the  Council's 
finding  regarding  the  need  to  reduce 
overfishing  of  vermilion  snapper  in  the 
Gulf  of  Mexico  and  the  need  for 
immediate  regulatory  action. 
Accordingly,  NMFS  issues  this  interim 
rule,  effective  for  180  days,  as 
authorized  by  section  305(c)  of  the 
Magnuson-Stevens  Act  This  interim 
rule  may  be  extended  for  an  additional 
180  days  provided  that  the  public  has 
had  an  opportimity  to  comment  on  the 
interim  rule  and,  at  the  time  of 
extension,  the  Coimcil  is  actively 
preparing  a  plan  amendment  or 
proposed  regulations  to  address  the 
overfishing  on  a  permanent  basis.  Public 
comments  on  this  interim  rule  will  be 
considered  in  determining  whether  to 
maintain  or  extend  this  rule  to  address 
overfishing  of  vermilion  snapper. 
Responses  to  comments  will  be 
provided  if  the  interim  rule  is  revoked, 
modified,  or  extended. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  reduce 


overfishing  of  vermilion  snapper  in  the 
Gulf  of  Mexico  and  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

A  delay  in  action  to  reduce 
overfishing  increases  the  likelihood  of  a 
loss  of  long-term  productivity  of 
vermilion  snapper  in  the  Gulf  of  Mexico 
and  increases  the  probable  need  for 
more  severe  restrictions  in  the  future. 
The  public  is  aware  of  this  increased 
minimum  size  Limit  and  has  had  an 
initial  opportunity  to  comment  on  it  at 
Council  meetings  and  at  hearings 
conducted  on  Amendment  15. 
Accordingly,  pursuant  to  authority  set 
forth  at  5  U.S.C.  553(h)(B),  the  AA  finds 
that  these  reasons  constitute  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  the  opportunity  for 
prior  public  comment,  as  such 
procedures  would  be  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
maimer  to  address  the  overfishing  of 
vermilion  snapper  constitutes  good 
cause  under  5  U.S.C.  553(d)(3)  to  waive 
the  30-day  delay  in  effectiveness. 
However,  to  provide  sufficient 
notification  of  the  increased  minimum 
size  limit  for  vermilion  snapper, 
particularly  to-  vessels  that  may  be  at 
sea,  NMFS  makes  this  rule  effective 
September  14,  1997. 

This  interim  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

Because  prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  to  be  provided  for  this  rule  by 
U.S.C.  §  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
§  601  et  seq.,  are  inapplicable. 

List  of  Sabiects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  September  5, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisharies. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  822— FISHERIES  OF  THE 
CARIBBEAN,  QULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Aathoritjr:  16  U.S.C  1801  et  seq. 

2.  In  §  622.37,  paragraph  (d)(1)  is 
revised  and  paragraph  (d)(6)  is  added  to 
read  as  follows: 


f622J7    Minimum 


(d)  Gulf  reef  fish.  (1)  Black  sea  bass 
and  lane  snapper^— 8  inches  (20.3  cm), 
TL. 


(6)  Vmnilion  snapper — 10  inches 
(25.4  cm),  TL. 

[PR  Doc.  97-^4163  FU«d  9-10-97;  8:45  am] 

BMAJNQ  OOOC  aaiO-22-F 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Administration 

SO  CFR  Part  622 

[Docket  Na  97090322S-722S-01;  LD. 
061297Q] 

Fisherias  of  tha  Carit>baan,  QuH  of 
Maxico.  and  South  Atlantic;  Shrimp 
FIshary  of  tha  Quif  of  Maxico 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule,  technical 

amendment. 

summary:  NMFS  issues  this  final  rule  to 
correct  two  of  the  coordinates  that 
specify  the  boundary  of  the  Tortugas 
shrimp  sanctuary  and  to  redesignate  a 
paragraph  of  the  regulations  pertaining 
to  the  sanctuary. 

DATES:  Effective  on  September  11, 1997. 
FOR  FURTHER  MFORMATKW  COMTACT:  W. 
Perry  Allen,  813-570-5326. 
SUPPIXMENTARY  INFORMATION:  The 
shrimp  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Under  the  FMP.  the  Tortugas  shrimp 
sanctuary  has  been  closed  to  trawling 
since  1981.  Three  small  areas  are 
excepted  from  that  closure  for  specified 
periods  of  the  year.  The  current 
regulations  on  the  Torttigas  shrimp 
sanctuary  incorrectly  state  one  latitude 
and  one  longitude  in  the  list  of 
coordinates  that  make  up  the  sancttiary. 
In  addition,  a  paragraph  sp>ecifying  one 
of  the  exceptions  to  the  closure  is 
incorrectly  designated.  These  errors 
were  introduced  into  the  regulations 
when  the  regulations  on  the  shrimp 
fishery,  previously  contained  in  50  CFR 
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part  658.  were  consolidated  with  ten 
other  parts  into  one  pert,  part  622, 
covering  fisheries  of  the  Caribbean,  Gulf 
of  Mexico,  and  South  Atlantic  (61  FR 
34930,  July  3,  1996). 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administratpr  for 
Fisheries  (AA),  NOAA.  under  5  U.S.C 
553  (b)(B),  for  good  cause,  finds  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
rule  is  unnecessary.  Since  this  rule 
merely  corrects  long  established 
boundary  coordinates  that  were 
incorrectly  listed  in  a  recent  regulatory 
consolidation,  providing  prior  notice 
and  opportunity  for  public  comment 
would  serve  no  useful  purpose. 
Similarly,  the  AA,  under  5  U.S.C  553 
(d)(3),  for  good  cause,  finds  that 
delaying  the  efiiective  date  of  this 
correction  for  30  days  is  unnecessary. 
The  boiuidaries  of  the  sanctuary  have 
been  long  established  and  respected  by 
the  fishery  participants. 

Because  prior  notice  and  opportunity 
for  public  conunent  is  not  required  for 
this  rule  by  5  U.S.C  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.,  are  inapplicable.. 

List  of  Subiects  in  50  CFR  Fart  622 

Fisheries,  Fishing,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  September  5, 1997. 
David  L.  Eva 


Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  QULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Anthoritj:  16  U.S.C  1801  et  seq. 
1022.34    [AmsndMl] 

2.  In  §622.34(i),  in  paragraph  (1),  in 
the  list  of  coordinates,  the  North  Lat  for 
Point  F  is  revised  to  read  "24°50.7"'  and 
the  West  Long,  for  Point  P  is  revised  to 
read  "82°08.0"';  and  paragraph  (i)(3)  is 
redesignated  as  paragraph  (i)(2)(iii). 

(FH  Doc.  97-24164  Filed  9-10-97;  8:45  am] 
BIUJNOCOOE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Dodwt  No.  961210346-7035-02;  U>. 
090897BI 

Flaharias  of  tha  Northaaatem  United 
States;  Summer  Rounder  Rshary; 
Commercial  Quota  Harvested  for 
Connecticut 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Conunercial  quota  harvest 

SUMMARY:  NMFS  announces  that  the 
summer  flounder  commercial  quota 
available  to  the  State  of  Connecticut  has 
been  harvested.  Vessels  issued  a 
commmcial  Federal  fisheries  permit  for 
the  summer  flounder  fishery  may  not 
land  summer  flounder  in  Connecticut 
for  the  remainder  of  calendar  year  1997, 
unless  additional  quota  becomes 
available  through  a  transfer.  Regulations 
governing  the  summer  floimder  fishery 
require  publication  of  this  notice  to 
advise  the  State  of  Coimecticut  that  the 
quota  has  been  harvested  and  to  advise 
vessel  and  dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  stunmer  flounder  in 
Connecticut. 

DATES:  Effective  September  9, 1997, 
through  December  31, 1997.  ^- 

FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  L.  Helvenston,  Fishery 
Management  Specialist.  508-281-9347. 
SUPPIBKNTARY  MFORMATXM: 
Regulations  governing  the  siunmer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  anntial 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  states  from 
North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percentage  allocated  to 
each  state  are  described  in  §  648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  1997  calendar 
year  was  set  equal  to  11,111,298  lb 
(5,040,000  kg)  (March  7, 1997,  62  FR 
10473).  The  percentage  allocated  to 
vessels  landing  summer  flotmder  ia 
Connecticut  is  2.25708  percent,  or 
250,791  lb  (113,767  i«). 

Section  648.100(d)^)  stipulates  that 
any  overages  of  commercial  quota 
landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  the  calendar  year 
1996,  a  total  of  278,776  lb  (126,451  kg) 
were  landed  in  Connecticut.  The 
amount  allocated  for  Connecticut 


landings  in  1996  was  250,791  lb 
(113,757  kg),  creating  a  27,985  lb 
(12,694  kg)  overage  that  %vas  deducted 
fit)m  the  amount  allocated  for  landings 
in  that  state  during  1997  (March  7, 1997. 
62  FR  10474).  The  resulting  1997  quota 
for  Connecticut  is  222,806  lb  (101,1liB3 
kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state  conunercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  a  notice  in  the  Federal  Register 
advising  a  state  and  notifying  Federal 
vessel  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  stata'^ 
commercial  quota  has  been  harvested  ■ 
and  no  commercial  quota  is  available  fOT 
landing  summer  flounder  in  that  state. 
Because  the  available  information 
indicates  that  the  State  of  Connecticut 
has  attained  its  quota  for  1997,  the 
Regional  Administrator  has  determined 
based  on  dealer  reports  and  other 
available  information,  that  the  State's 
commercial  quota  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
siunmer  floimder  in  any  statethat  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  September  9, 1997, 
further  lanHingB  of  summer  flounder  in 
Connecticut  by  vessels  holding 
commercial  Federal  fisheries  permits 
are  prohibited  for  the  remainder  of  the 
1997  calendar  year,  unless  additional 
quota  becomes  available  through  a 
transfer  and  is  announced  in  the 
Federal  Register.  Effective  the  date 
above,  federally  permitted  dealers  are 
also  advised  that  they  may  not  purchase 
summer  flounder  from  federally 
permitted  vessels  that  land  in 
Connecticut  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available  through  a  transfiar. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  fit>m  review  under 
E.0. 12286. 

Authority  16  U.S.C  1801  et  seq. 

Dated:  September  9, 1997. 

Brace  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

aaUNS  CODE  361»-Z2-F 

(FR  Doc.  97-24161  Filed  »-»-97;  4:34  pm] 

WLLMQ  COOC  S610-at-F 


47768  Federal  RegistBr  /  Vol.  62.  No.  176  /  Thursday.  September  11.  1997  /  Rules  and  Regulationa 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosphaflc 
Administration 

50  CFR  Part  679 

[DocfcM  Na  961128334-7025-02;  LO. 
000697A] 

Flahariea  of  the  Exciuaiva  Economic 
Zona  Off  Aiaaka;  Pollock  In  Statistical 
Area  610  of  ttM  Oulf  of  Alaaka 

AOBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Qosure. 


r:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GO A).  This 
action  is  necessary  to  prevent  exceeding 
the  1997  total  allowable  catch  (TAG)  for 
pollock  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t).  September  7, 1997,  until 
2400  hrs,  Alt.,  December  31,  1997. 
FOR  RJRTNER  MFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 
SUPPLBMENTARY  MFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  1997  TAG  for  pollock  m 
Statistical  Area  610  of  the  GOA  was 
established  as  18,600  metric  tons  (mt) 
by  the  Final  1997  Harvest  Specifications 
of  Groundfish  for  the  GOA  (62  FR  8179, 
February  24. 1997),  determined  in 
accordance  with  §679.20(a)(5)(ii)(A). 

hi  accordance  with  §  679.20(d)(lHi). 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1997  TAG  for 
pollock  in  Statistical  Area  610  of  the 
GOA  will  soon  be  reached.  Therefore, 
the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  18,500  mt,  and  is  setting 
aside  the  remaining  100  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 


Claasificatioii 

This  action  responds  to  the  best 
available  information  recently  obtained 
bom  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAC  for  pollock 
in  Statistical  Area  610  of  the  GOA. 
Providing  prior  notice  and  an 
opportunity  for  comment  is 
impracticable  and  contrary  to  public 
interest.  The  fleet  will  soon  take  the 
1997  TAC  for  pollock  in  Statistical  Area 
610  of  the  GOA.  Further  delay  would 
only  result  in  overharvest  which  would 
disrupt  the  FMP's  objective  of  providing 
sufficient  pollock  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C  S53(d].  a  delay  in  the  effective 
date  is  hereby  waived.  ^^ 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  &om  review  under 
E.O.  12866. 

AnthoritT:  16  U.S.C.  1801  et  teq. 
Dated:  September  5. 1997. 
Bruce  MorefaMd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-24017  Filed  9-5-97;  8:45  am] 
I  COM  3S10-aS-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  679 

[Dockot  Na  961126334-7052-02;  LD. 
000597B] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  in  ttie 
Western  Regulatory  Area  of  the  Gulf  of 

Alaska 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 


r:  NMFS  is  prohibiting  retention 
of  Pacific  cod  by  vessels  catcMng  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  NMFS 
is  requiring  that  catch  of  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
this  area  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the 
allocation  of  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  this  area  has 
been  reached. 


DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.1.L).  September  5, 1997,  until 
2400  hrs,  A.l.t.  December  31. 1997. 

FOR  FVmTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  allocation  of  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the  GOA 
was  established  by  the  Final  1997 
Harvest  Specifications  of  Groundfish  for 
the  GOA.(62  FR  8179.  February  24. 
1997).  and  subsequent  reserve 
apportionment  (62  FR  11771.  March  13, 
1997)  as  21,803  metric  tons  (mt).  See 
§  679.20(c)(4). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS. 
has  determined  that  the  allocation  of 
Pacific  cod  by  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  in  accordance 
with  §679.21  (b)(2). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  allocation  of  Pacific 
cod  by  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA.  Providing  prior  notice  and  an 
opportunity  for  comment  is 
impracticable  and  contrary  to  public 
interest.  The  fleet  has  taken  the 
allocation  of  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component.  Further  delay 
would  only  result  in  overharvest  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
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5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  soq. 

Dated:  Septembn  5, 1997. 
Bmce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-24046  Filed  9-5-97;  4:50  pm] 
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Proposed  Rules 


Fedml  E«gister 

Vol.  62.  No.  176 

Thursday.  September  11.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Ptant  Haalth  inspection 
Service 

7  CFR  Part  319 
[Docint  Na  96-062-1] 

Bamboo 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


We  are  proposing  to 
consolidate  the  regulations  pertaining  to 
the  importation  of  bamboo,  contained  in 
"Subpart — Bamboo  Capable  of 
Propagation."  and  the  regulations 
pertaining  to  propagative  material  in 
general,  contained  in  "Subpart — 
Nursery  Stoclc,  Plants,  Roots.  Bulbs. 
Seeds,  and  Other  Plant  Products."  This 
change  would  simplify  and  clarify  our 
regulations.  We  are  also  proposing  to 
amend  the  regulations  in  "Subpart — 
Fruits  and  Vegetables"  to  add 
provisions  allowing  fresh  bamboo 
shoots  without  leaves  or  roots  to  be 
imported  into  the  United  States  &om 
various  countries  for  consumption.  This 
action  is  based  on  assessments  that 
indicate  that  bamboo  shoots  without 
leaves  or  roots  may  be  imported  into  the 
United  States  from  certain  countries 
without  a  significant  risk  of  introducing 
plant  pests. 

DATES:  Consideration  will  be  given  only 
to  comiments  received  on  or  before 
November  10. 1997. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  conunents  to 
Docket  No.  96-082-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-082-1.  Comments  may 
be  inspected  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 


inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitat^' 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORIMTION  CONTACT:  Mr. 
James  Petit  de  Mange,  Staff  Officer, 
Phytosanitary  Issues  Management  Team, 
PPQ.  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1231,  telephone 
(301)  734-6799;  or  e-mail 
jpdmange^phis.  usda.gov. 

SUPPIEMENTARY  INFORMATION: 

Background 

The  regulations  at  7  CFR  part  319 
prohibit  or  restrict  the  importation  of 
plants,  plant  parts,  and  related  materials 
to  prevent  the  introduction  of  foreign 
plant  pests  into  the  United  States. 

The  importation  into  the  United 
States  of  any  variety  of  bamboo  seed, 
bamboo  plants,  and  bamboo  cuttings 
capable  of  propagation,  including  all 
genera  and  species  of  the  tribe 
Bambuseae,  is  regulated  under 
"Subpart — Bamboo  Capable  of 
Propagation,"  contained  in  7  CFR 
319.34.  Section  319.34,  paragraph  (a), 
provides  that  all  varieties  of  bamboo 
seeds,  bcunboo  plants,  and  bamboo 
cuttings  capable  of  propagation  are 
prohibited  importation  into  the  United 
States  unless  they  are  imported:  (1)  For 
experimental  or  scientific  purposes  by 
the  United  States  Department  of 
Agriculture;  (2)  for  export,  or  for 
transportation  and  exportation  in  bond, 
in  accordance  with  7  CFR  pari  352;  or 
(3)  into  Giuun.  in  accordance  with 
S319.37-4(b). 

"Subpart — Nursery  Stock,  Plants, 
Roots.  Btilbs.  Seeds,  and  Other  Plant 
Products"  (referred  to  below  as 
"Subpart — Nursery  Stock"),  contained 
in  7  CFR  319.37  through  319.37-14, 
regulates  the  importation  into  the 
United  States  of  most  other  propagative 
plant  material.  Regulated  articles  are 
designated  as  either  prohibited  or 
restricted. 

We  are  proposing  to  consolidate 
"Subpart — Bamboo  Capable  of 
Propagation"  and  "Subpart — Nursery 
Stock."  We  would  do  this  by  adding 
bamboo  seed,  bamboo  plants,  and 
bamboo  cuttings,  except  those  imported 
into  Guam,  to  the  list  of  prohibited 
articles  in  §  319.37(a).  In  conjunction 
with  this  action,  we  would  remove 
"Subpart — Bamboo  Capable  of 
Propagation"  and  remove  all  references 
to  §  319.34  contained  in  part  319.  These 
changes  would  not  alter  the 


requirements  for  importing  these 
articles. 

Bamboo  seeds,  bamboo  plants,  and 
bamboo  cuttings  capable  of  propagation 
would  continue  to  be  eligible  for 
importation  into  Guam.  Bamboo  seeds, 
bamboo  plants,  and  bamboo  cuttings 
capable  of  propagation  and  imported 
into  Guam  would  be  considered 
restricted  articles,  and  their  importation 
into  Guam  would  be  governed  by  the 
requirements  in  "Subpart — Nursery 
Stock"  for  the  importation  of  restricted 
articles.  (The  term  restricted  article  is 
defined  in  §  319.37-1  as  any  class  of 
nursery  stock  or  other  class  of  plant, 
root,  bulb,  seed,  or  other  plant  product 
for,  or  capable  of,  propagation, 
excluding  any  prohibited  articles  listed 
in  §  319.37-2  (a)  or  (b)  of  "Subpart— 
Nursery  Stock,"  and  excluding  any 
articles  regulated  under  other  subparts 
of  part  319,  or  under  7  CFR  part  321.) 

The  importation  of  bamboo  seeds, 
bamboo  plants,  and  bamboo  cuttings  for 
experimental  or  scientific  purposes  by 
the  United  States  Department  of 
Agriculture  also  woiild  not  be  affected 
by  this  change.  Section  319.37-2(c) 
provides  that  any  article  listed  as  a 
prohibited  article  in  §  319.37(a)  may  be 
imported  for  experimental  or  scientific 
purposes  by  the  Department  of 
Agriculture. 

In  addition,  bamboo  seeds,  bamboo 
plants,  and  bamboo  cuttings  capable  of 
propagation  would  continue  to  be 
eligible  for  movement  through  the 
United  States  for  export,  or  for 
transportation  and  exportation  in  bond, 
in  accordance  with  7  CFR  part  352.  The 
regulations  at  7  CFR  352,  "Plant 
Quarantine  Safeguard  Regulations," 
allow  plants  and  plant  parts  that  are  not 
eligible  for  entry  into  the  United  States 
to  move  through  the  United  States  for 
export  to  other  countries  imder 
safeguards  intended  to  prevent  the 
introduction  of  plant  pests. 

We  are  also  proposing  to  amend 
"Subpart — Fruits  and  Vegetables," 
contained  in  §§  319.56  through  319.56- 
8,  to  add  provisions  allowing  fresh 
bamboo  shoots  without  leaves  or  roots 
to  be  imported  into  the  United  States  for 
consimiption  from  China,  the 
Dominican  Republic,  Japan,  and 
Taiwan.  Bamboo  shoots  without  leaves 
or  roots  would  be  added  to  the  list  of 
fruits  and  vegetables  in  §  319.56-2t  that 
may  be  im{>orted  from  specified 
countries  or  places  in  accordance  with 
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§  319.56-6  and  all  other  applicable 
provisions  of  the  regulations.  Section 
319.56-6  provides,  among  other  things, 
that  all  imported  finits  and  vegetables, 
as  a  condition  of  entry,  shall  be 
inspected  and  shall  be  subject  to 
disinfection  at  the  port  of  first  arrival  as 
required  by  an  inspector.  This  proposed 
action  is  based  on  assessments  that 
show  that  fresh  bamboo  shoots  without 
leaves  or  roots  may  be  imported  fiom 
the  countries  listed  into  the  United 
States  for  consumption  without 
presenting  a  significant  pest  risk. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  do  not  anticipate  that  this 
rulemaking  will  have  any  significant 
economic  impact  on  any  affected 
parties.  The  proposed  changes 
concerning  bamboo  seed,  bamboo 
plants,  and  bamboo  cuttings  are 
administrative  in  nature  and  do  not 
change  the  requirements  for  importing 
these  £UticIes.  This  prop>osed  rule  would 
add  provisions  to  allow  fresh,  edible 
bamboo  shoots  without  leaves  or  roots 
to  be  imported  into  the  United  States  for 
consumption  from  China,  the 
Dominican  Republic,  Japan,  and 
Taiwan.  There  appears  to  be  little,  if 
any,  commercial  production  of  bamboo 
shoots  in  the  United  States,  and 
imported  bamboo  shoots  would  not  be 


marketed  in  competition  with  any  other 
domestic  produce.  Consequently,  the 
importation  of  bamboo  shoots  should 
not  have  a  significant  economic  impact 
on  domestic  producers  or  other  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.]. 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Sul^eGts  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports.  Incorporation  by  reference. 


Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee.  ISOff, 
151-167,  450,  2803,  and  2809;  21  U.S.C.  138 
and  136a:  7  CFR  2.22,  2.80,  and  371.2(c). 

Subpart— Bamboo  Capable  of 
Propagation— {RemovecQ 

2.  Subpart — Bamboo  Capable  of 
Propagation,  consisting  of  §  319.34. 
would  be  removed. 

S  361 .37-1    [Amended] 

3.  In  §  319.37-1.  the  definition  for 
Restricted  article  would  be  amended  by 
removing  the  reference  to  "319.34"  and 
adding  "319.24"  in  its  place. 

1391.37-2    [Amended] 

4.  hi  §  319.37-2(a).  the  table  would  be 
amended  as  follows: 

a.  By  adding,  in  alphabetical  order,  an 
entry  for  "Bambuseae."  to  read  as  set 
forth  below. 

b.  By  amending  the  entry  for 
"Poaceae"  by  revising  the  text  in  the 
first  column,  to  read  as  set  forth  below. 

S  319,37— 2   PfoMbiled  Artidee. 

(a)*  *  • 


Prohit)ited  article  (includes  seeds  only  if  spe- 
cificalty  mentioned) 


Foreign  places  from  wtiich  prohibited 


Plant  pests  existir^g  hi  lt>e  places  named  and 

capable  of  being  transported  with  the  prohitv 

itad  articie 


Bambuseae  (seeds,  plants,  and  cuttings,  ex-    AH 
cept  tN3se  imported  into  Guam). 

•  •  • 

Poaceae  (vegetative  parts  of  all  grains  and 
grasses  except  species  of  Bambuseae). 

c    . 


Various   plant    diseases,    including    bamboo 
smut  (UstUago  stwaianti^ 


S  319.40-2    [Amended] 

5.  In  §319.40-2,  paragraph  (c)  would 
be  amended  by  removing  the  words 


"§  319.34,  "Subpart— Bamboo  Capable 
of  Propagation". 

6.  In  §  319.56-21.  the  table  would  be 
amended  by  adding  entries,  in 
alphabetical  order,  to  read  as  follows: 


f319.se-2|  Administrative  instructlone; 
condmona  governing  the  entry  o(  certain 
frutlsand^ 
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ae 


Country/locality 


Common  name 


Botanical  name 


Plant  pert(s) 


China 


Bamboo 


Bambuseae  spp. EdUe  shoot,  free  of  leaves  and  roots. 


Dominican  Repubic 

* 
Japan  „ 


Bamboo Bambuseae  spp. Edibte  shoot,  free  01  leaves  and  roots. 

•  ■'•-'•  •  •  • 

Bamboo  Bambuseae  spp. _. Edible  shoot,  free  of  leaves  and  roots. 


Taiwan 


Bamboo  _ Bambuseae  spp. EdUe  shoot,  free  of  leaves  and  roots. 


Done  in  Washington,  DC.  this  Sth  day  of 
September  1997. 

Craig  A.  Reed. 

Acting  Administrator,  Animal  and  Plant 
thalth  Inspection  Service. 
[FR  Doc.  97-24129  Filed  9-10-97:  8:45  am] 
HJJMQ  COOC  Mie-M-P 


DEPARTMENT  OF  AQRICULTURE 
Fadarai  Crop  inaurance  Corporation 
7CFR  Part  400 
niN  0663-AB1S 

General  Adminiatrative  Regulatlona; 
Submisalon  of  Pollclea  aiKl  Provialona 
of  Pollciea,  and  Ratea  of  Pramium 

agency:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

SUMMURY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
its  General  Administrative  Regulations. 
The  intoided  effect  of  this  action  is  to 
prescribe  the  guidelines  necessary  to 
implement  and  administer  sections  506 
and  508  of  the  Federal  Crop  Insurance 
Act,  as  amended,  (Act)  vyith  resfject  to 
the  submission  of  policies  and 
provisions  of  policies  and  rates  of 
premium  to  FCIC's  Board  of  Directora 
(Board)  for  review,  approval  or 
disapproval,  publication,  and 
implementation. 

DATES:  Written  comments  and  opinions 
on  this  rule  will  be  accepted  until  close 
of  business  November  10. 1997,  and  will 
be  considered  when  the  rule  is  to  be 
made  final.  in 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division.  Federal  Crop  Insurance 
Corporation,  United  States  Department 


of  Agricultiue,  9435  Holmes  Road, 
Kansas  City,  MO  64131. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Hoffmann.  Director,  Product 
Development  Division,  Federal  Crop 
Insiuance  Corporation,  at  the  Kansas 
City.  MO,  address  listed  above, 
telephone  (816)  926-3707. 

SUPPtEMENTARY  INFORMATION: 

ExecutiTe  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act  of  1905 

It  has  been  determined  by  OMB  that 
this  rule  is  exempt  from  the  information 
collection  requirement  contained  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C,  chapter  35). 

Unfunded  Mandates  RefiHin  Act  of 
190S 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  nde  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Ordo-  No.  12812 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provision  contained  in 


this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  .  nong  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

The  Manager,  Federal  Crop  Insurance 
Corporation,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  action 
provides  the  guidelines  to  be  used  by 
approved  insurance  providere.  or  any 
other  applicant.  FCIC,  and  its  Board,  for 
the  submission,  review,  and  approval  of 
policies,  provisions  of  policies,  or  rates 
of  premium  which,  if  approved  by  FQC, 
may  ultimately  be  sold  to  producera 
through  approved  insurance  providers 
and  reinsured  by  FQC  or  incorporated 
into  policies  reinsured  by  FQC.  Section 
508(h)(5)  of  the  Act  requires  FQC  to 
publish  the  guidelines  and  regulations 
for  the  submission  and  Board  review  of 
poUcies  and  other  related  materials. 
This  regulation  will  not  impose  more 
stringent  requirements  on  small  entities 
than  on  large  entities.  Therefore,  this 
action  is  determined  to  be  exemi}t  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  and 
no  Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Aasistancc  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 
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Executive  Order  No.  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have 
retroactive  effect  prior  to  the  effective 
date.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  any  action 
against  FQC  for  judicial  review  may  be 
birought. 

Environmental  Evalnatifm 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplication  of 
regulations  and  improve  those  that 
remain  in  force. 

Background 

The  Corporation  makes  available 
standard  policies  and  forms  for 
producera  to  insure  certain  crops  against 
various  agricultural  production  risks 
and  perils.  Under  the  provisions  of 
section  508(h)  of  the  Act,  any  person 
may  submit  or  propose  other  crop 
insurance  policies,  provisions  of 
policies,  or  rates  of  premium  for 
insuring  wheat,  soybeans,  field  com. 
and  any  other  crop  as  determined  by  the 
Secretary  of  Agriculture.  The  Act  states 
that  these  poUcies  may  be  submitted 
without  regard  to  limitations  contained 
in  the  Act.  The  Act  also  requires  that 
FQC  issue  regulations  to  establish 
guidelines  for  the  submission,  and  FQC 
Board  review,  of  policies  or  other 
material  submitted  to  the  Board  under 
the  Act. 

This  regulation  provides  the 
guidelines  needed  to  carry  out  the 
requirements  of  the  Act  with  respect  to 
the  submission  of  policies  and  materials 
to  the  Board. 

List  of  Subjects  in  7  CFR  part  400 

Administrative  practice  and 
procediures.  Qaims.  Crop  insurance. 
Reporting  and  record  keeping 
requirements. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  proposes  to 
amend  7  CFR  part  400  by  adding 
Subpart  V  to  read  as  follows: 


PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  V— Submission  of  Polldaa, 
Provisions  of  Policies  and  Rales  of 
Prsmium 

Seo^— 

400.700  Basis,  purpose,  and  applicability. 

400.701  Definitions. 

400.702  Confidentiality  of  submission. 

400.703  Timing  of  submission. 

400. 704  Type  of  submission. 

400.705  Contents  of  submission. 

400.706  RMA  review. 

400.707  Presentation  to  and  review  by  the 
Board  for  approval  or  disapproval. 

400.708  Approved  submission. 

400.709  Review  of  an  approved  program. 

400.710  Preemption  and  premium  taxation. 

400.711  Right  of  review,  modification,  and 
amendment 

Authority:  7  U.S.C  1506(1),  lS06(p). 

Subpart  V— Submission  of  Polldas, 
Provialona  of  Policies  and  Rates  of 
Pramluin 

|40a700    Basis,  purpose, and 
appllcaMHty. 

(a)  The  Act  requires  FQC  to  issue 
regulations  that  establish  guidelines  for 
the  submission  of  policies  or  other 
material  to  the  FQC  Board  under 
section  508(h)  of  the  Act.  These 
gmdelines  prescribe  the  timing, 
submission,  and  approval  process  so 
that  the  Board  may  timely  consider  any 
submission  for  approval  and  if 
approved,  make  it  available  for  sale  to 
producera  by  any  approved  insurance 
providen  for  the  firat  Crop  year  that  the 
submission  is  authorized  for  either 
reinsiuance,  subsidies,  or  other 
financial  support  that  may  be  available 
under  the  Act.  These  guidelines  also 
authorize  FQC  and  the  Board  to 
monitor  the  submission  to  ensure 
continued  compliance  with  the 
requirements  of  the  Act,  this  subpart, 
and  required  changes  in  the  case  of 
noncompliance. 

(b)  These  regulations  apply  to  all 
applicants. 

(c)  An  applicant  may  submit  for 
consideration  by  the  Board; 

(1)  Crop  insurance  policies  that  are 
not  currently  reinsured  or  subsidized  by 
FQC; 

(2)  Provisions  of  policies  that  may 
amend  existing  crop  insurance  policies 
that  are  approved  by  FCIC;  or 

(3)  Rates  of  premiums  for  multiple 
peril  crop  insurance  pertaining  to 
wheat,  soybeans,  field  com,  or  any  other 
crop  authorized  by  the  Secretary  of 
AgricultiuB. 

(d)  A  policy  or  other  material 
submitted  to  the  Board  under  section 
508(h)  of  the  Act  may  be  prepared 
without  regard  to  limitations  contained 
in  the  Act  including  the  requirements 


concerning  the  level  of  coverage,  rates  of 
premium,  or  the  requirement  that  a 
price  level  for  each  commodity  instu^d 
must  equal  the  expected  market  price 
for  the  commodity  as  established  by  the 
Board. 

(e)  Any  FQC  payment  of  a  portion  of 
the  premium  may  not  exceed  the 
amount  authorized  imder  section  508(e) 
of  the  Act.  and  payment  of 
administrative  and  operating  expense 
subsidy  may  not  exceed  the  amount 
authorized  under  section  508(d). 

1400.701    DiflnWons. 

Act.  The  Federal  Crop  Insurance  Act, 
as  amended  (7  U.S.C.  1501  et  seq.). 
A60  subsidy.  The  subsidy  for  the 
administrative  and  operating  expeaues 
authorized  by  the  Act  and  paid  by  FQC 
on  behalf  of  the  pnxiucer  to  the 
Company. 

Applicant.  Any  person  who  submits  a 
poUcy.  provisions  of  a  policy,  or 
premiiun  rates  to  the  Board  for  approval 
tmder  section  508(h)  of  the  Act. 

Board.  The  Board  of  Directora  of  the 
Federal  Crop  Insurance  Corpwation. 
FQC.  The  Federal  Crop  Insiuance 
Corporation,  a  wholly  owned 
government  corporation  within  the 
United  States  Department  of 
Agriculture. 

Insurance  provider.  A  private 
insurance  company  that  has  been 
approved  by  FQC  to  provide  crop    ' 
insurance  coverage  imder  the  Act 
Manager.  The  Manager  of  FQC 
MPCI.  The  multiple  peril  crop 
insurance  policies  authorized  under  the 
Act  and  7  CFR  chapter  IV. 

NASS.  National  Agriculture  Statistics 
Service,  an  agency  of  the  United  States 
Department  of  Agriculture,  or  a 
successor  agency. 

Person.  An  individual,  partnership, 
association,  corporation,  or  other  legal 
entity. 

Policy.  A  crop  insurance  contract 
between  a  person  and  an  insurance 
provider  consisting  of  the  accepted 
application,  the  Basic  Provisions,  the 
Crop  Provisions,  the  Special  Provisions, 
the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable,  and  the 
applicable  acttiarial  material  for  the 
insured  crop. 

Premium  or  rate  of  premium.  The 
dollar  amount  per  insured  unit  or 
percentage  rate  per  dollar  of  liability 
that  is  needed  to  pay  expected  losses 
and  provide  for  a  reasonable  reserve. 
•   Replacement  program.  A  crop 
insurance  program  that  provides 
coverage  at  least  equal  to  that  provided 
imder  the  MPQ  program  or  an  existing 
crop  insurance  program  with  similar 
terms,  conditions,  and  covered  causes  of 
loss. 
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Revenut  insuiance.  Plans  of 
insurance  providing  protection  against 
loss  of  income  whi^  are  designated  as 
such  by  FQC. 

Risk  subsidy.  That  portion  of  the  FtllC 
approved  insurance  premium  for  the 
risk  of  loss  paid  by  FCIC  on  behalf  of  the 
policyholders. 

RMA.  Risk  Management  Agency ,^an 
agency  of  the  United  States  Department 
of  Agriculture  which  administers  the 
crop  insurance  program  for  FCIC. 

Secretary.  The  Secretary  of  the  United 
States  Department  of  Agriculture. 

Subndssion.  Any  policy  provisions, 
rates  of  premium,  and  related  material 
that  diffor  from  an  MPCI  or  existing 
replacement  program  or  that  request  a 
material  change  in  an  approved 
insurance  program. 

Supplemental  program.  A  submission 
requesting  reinsurance  only  that 
provides  coverage  in  addition  to.  and  is 
written  concurrently  with,  an  MPQ 
policy  or  an  approved  replacement 
program.  « 

1400.702    ConmantiaMty  of  submission. 

(a)  A  submission  made  to  the  Board 
under  section  508(h)  of  the  Act  will  be 
considered  as  confidential  commercial 
or  financial  information  for  purposes  of 
5  U.S.C  552(bM4}  until  approved  by  the 
Board.  An  applicant  may  waive  such 
confidentiality  by  advising  RMA  in 
writing,  or  by  releasing  such 
information  outside  the  applicant. 

(b)  Once  a  submission  is  approved,  all 
information  provided  by  the  applicant 
to  the  Board  will  be  made  public. 

(c)  Any  submission  disapproved  by 
the  Board  will  remain  confidential 
commercial  or  financial  information  in 
accordance  with  5  U.S.C  552(b)(4). 

S  400.703    Timing  of  submission. 

(a)  Any  submission  for  Board  review 
must  be  received  not  later  than  240  days 
prior  to  the  first  sales  closing  date  for 
which  sales  are  requested  for  a  crop  to 
provide  adequate  time  for  review, 
approval,  and  marketing  of  the  program. 
If  the  submission  applies  to  more  than 
one  crop,  the  earliest  applicable  crop 
sales  closing  date  controls.  Any 
untimely  submission  will  be  considered 
for  the  subsequent  crop  year.  Since 
policies  vary  in  complexity  and 
availability  of  required  data,  neither 
FOC  nor  RMA  miake  any  assurance  that 
approval  will  be  given  in  time  for  sales 
in  any  crop  year. 

(b)  Six  copies  of  the  submission  imder 
this  section  must  be  sent  to  the  Deputy 
Administrator,  Research  and 
Development,  Federal  Crop  Insurance 
Corporation,  9435  Holmes  Road.  Kansas 
aty.  MO  64131. 


f40a704    Type  of  submission. 

An  applicant  may  submit  to  the 
Board: 

(a)  Policies  and  related  material 
identified  as  one  of  the  following  types: 

(1)  A  supplemental  program; 

(2)  A  replacement  program;  or 

(3)  Any  other  submission  imder 
section  508(h)  of  the  Act  not  classified 
by  paragraphs  (a)  and  (b)  of  this  section. 

(b)  One  or  more  proposed  revisions  of 
any  MPCI  policy,  revenue  insurance 
policy,  or  any  other  policy  approved  by 
the  Board  under  section  508(h)  of  the 
Act;  and 

(c)  Provisions  or  rates  of  premiums  for 
MPCI  policies. 

f  400.706    Contents  of  submission. 

Each  submission  may  contain  any 
information  that  the  applicant  wishes  to 
provide  but,  at  a  minimum,  it  must 
include  the  following  identified, 
material: 

(a)  All  submissions  must  contain  at  a 
ininitnuni; 

(1)  The  applicant's  name; 

(2)  The  type  of  submission; 

(3)  The  proposed  crops,  types, 
varieties,  or  practices,  as  applicable,  to 
be  covered  by  the  submission; 

(4)  The  geographical  areas  where  the 
submission  will  be  applicable; 

(5)  The  percentage  of  the  crop 
production  and  acreage  that  potentially 
could  be  afCacted  by  the  submission  and 
the  estimated  total  liability  (by  state  and 
crop); 

(6)  The  percentage  of  the  crop 
production  and  acreage  that  is  expected 
to  be  affected  by  the  submission 
(estimated  participation  by  crop  and 
state)  and  the  estimated  liabili^  (by 
state  and  crop); 

(7)  The  crop  year  in  which  the 
proposed  submission  will  be  effective; 

(8)  The  proposed  duration  of  the 
proQBm,  if  applicable; 

(9)  A  statement  of  whether  the 
applicant  intends  to  expand  the 
program  in  future  crop  years  to  different 
geographical  areas  or  crops,  types, 
varieties,  or  practices,  as  applicable; 

(10)  A  statement  of  whether  the 
applicant  is  requesting  reinsurance,  risk 
subsidy,  or  A&O  subsidy  for  the 
submission,  and  if  so,  the  proposed 
methods  of  calculating  the  risk  subsidy 
or  A&O  subsidy.  In  the  event  that 
circumstances  change,  procedures  also 
must  be  included  to  show  how  to 
recompute  the  risk  subsidy  or  A&O 
subsidy  so  that  the  amounts  of  subsidy 
do  not  exceed  the  amount  authorized  by 
law; 

(11)  A  schedule  of  the  tasks  to  be 
completed  for  the  implementation  of  the 
submission  including; 

(i)  A  list  of  the  tasks  that  must  be 
completed,  including,  as  applicable: 


(A)  Premium  rates; 

(B)  Actuarial  data; 

(C)  Crop  prices; 

(D)  Application  and  related  policy 
forms; 

(E)  Training  materials; 

(F)  Loss  adjustment  procedures; 

(G)  Procedures  for  compliance 
reviews; 

(H)  Examination  of  insurance 
experience; 

(1)  A  determination  if: 

(2)  The  submission  will  be  filed  with 
the  applicable  Commissioner  of 
Insurance  for  each  state  proposed  for 
sales,  and  if  not.  the  basis  of  why  such 
submission  wiU  not  be  forwarded  for 
review  by  the  Commissioner;  and 

(2)  The  submission  complies  in  all 
material  respects  with  the  standards 
established  by  FCIC  for  processing  and 
acceptance  of  data  as  specified  in  its 
Manual  13  "Data  Acceptance  System 
Handbook",  unless  FCIC  has  a^eed 
otherwise  as  part  of  the  development 
process.  This  handbook  is  available 
bom  the  Actuarial  Division.  PO  Box 
419293.  Kansas  City.  Mo  64141; 

0)  Identification  of: 

(1)  Parties  and  responsibilities  for 
addressing  the  policy  and  procedural 
issues  and  questions  that  arise  in 
administering  the  approved  program; 
and 

[2)  Party  responsible  for  the  product 
liability  and  the  basis  for  such 
responsibility  including  liability  for 
flaws  in  product  design  if  such  results 
in  litigation  against  the  applicant  or 
FCIC;  and 

(K)  Procedures  for  annual  reviews  to 
ensure  compliance  with  all 
requirements  of  the  Act.  this  subpart 
and  any  agreements  executed  between 
the  applicant  and  FCIC; 

(1)  The  name  and  title  of  the  person 
responsible  for  completing  each  task; 

(2)  The  date  by  which  each  task  will 
be  completed;  and 

(3)  The  date  by  which  the  information 
or  documents  v«rill  be  made  available  to 
RMA,  the  policyholder,  other  insurance 
providers,  or  the  Commissioner  of 
Insurance,  if  applicable  (Policy 
information,  forms  and  other  related 
documents  must  be  made  available  to 
the  producer  not  later  than  30  days 
before  the  earliest  crop  sales  closing 
date  for  the  crops  to  which  the 
submission  applies.); 

(12)  A  description  of  the  benefits  of 
the  submission: 

(i)  To  producers,  that  demonstrate 
how  the  submission  offers  coverages  or 
costs  that  are  significantly  different  from 
existing  programs  and  that  such 
coverage  is  generally  not  available  bom 
the  private  sector.  Such  descriptions 
should  be  supported  by  sample  survey 
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results  from  producers,  producer 
groups,  agents,  lending  institutions,  and 
other  interested  parties;  and 

(ii)  To  taxpayers,  that  demonstrate 
how  the  submission  meets  the  public 
policy  goals  and  objectives  as  stated  in 
the  Act,  the  statements  of  the  Secretary, 
or  similar  officials  and  laws.  This  must 
include  the  rationale  and  data 
supporting  the  request  for  FOCs 
finiancial  commitment  to  the 
submission; 

(13)  Any  accumulated  insurance 
experience  bom  all  years  and  in  all 
states  in  which  the  submission  has  been 
offered  for  sale  and  a  comparison  of  the 
submission's  performance  with  other 
competing  crop  insurance  programs; 
and 

(14)  An  explanation  of  those 
provisions  not  authorized  under  the  Act 
and  the  premium  apportioned  to  those 
provisions. 

(b)  With  respect  to  any  submission 
that  impacts  the  amount  of  premium 
charged  to  the  producer,  the  applicant 
must  provide  with  the  submission: 

(1)  A  detailed  description  of  the  rating 
methodology,  including  all 
mathematical  formulae  and  equations 
used  in  determining  all  unsubisidized 
and  subsidized  premiums  or  rates  of 
premium; 

(2)  A  list  of  the  assumptions  used  in 
the  formulation  of  the  premiums  or  rates 
of  premium; 

(3)  Simulations  of  the  performance  of 
the  proposed  premiums  or  rates  of 
premium  based  on  one  or  more  of  the 
following: 

(i)  By  determining  the  total  premiums 
and  anticipated  losses  that  would  be 
paid  under  the  submission  and 
compciring  these  totals  to  a  comparable 
insurance  plan  offered  under  the 
authority  of  the  Act.  Such  simulations 
must  use  all  experience  available  to  the 
applicant  and  must  include  at  least  one 
year  in  which  indemnities  for  the 
submission  and  the  comparable  crop 
exceed  total  premiums; 

(ii)  By  means  of  a  stochastic 
simulation  of  the  submission  that  is 
based  on  the  same  assumptions  as  those 
used  to  develop  the  premiums  or  rates 
of  premium,  including  sensitivity  tests 
with  regard  to  each  assumption  that 
demonstrates  the  probable  impact  of  an 
erroneous  assumption;  or 

(iii)  By  means  of  any  simulation  that 
can  be  proven  to  provide  results 
comparable  to  those  described  in 
paragraphs  (b)(3)(i)  and  (ii)  of  this 
section; 

(4)  Worksheets  that  provide  the 
calculations  in  sequential  order  and  in 
sufficient  detail  to  allow  verification 
that  the  premiums  charged  for  the 
coverage  are  consistent  with  policy 


provisions.  Any  tmique  premium 
component  must  be  explained  in 
sufficient  detail  to  determine  whether 
the  existence  or  amount  of  the  premium 
or  premium  rate  is  appropriate;  and 

(5)  A  certification  that  includes,  but  is 
not  limited  to,  an  evaluation  of  all 
supporting  documentation  and  analysis, 
from  an  accredited  associate  or  fisUow  of 
the  Casualty  Actuarial  Society  or  a 
similar  uninterested  third  party  or  peer 
review  panel  or  both.  The  evaluation 
must  demonstrate  that  the  submission  is 
consistent  with  sound  insurance 
principles,  practices,  and  requirements 
of  the  Act. 

(c)  With  respect  to  those  submissions 
that  involve  new  crop  insurance 
programs  or  revisions  of  the  provisions 
of  an  existing  crop  insurance  program, 
the  applicant  must  provide  with  the 
submission: 

(1)  Copies  of  the  application  and 
related  policy  forms  together  with  the 
instructions  for  completing  and 
processing  such  forms;     . 

(2)  Copies  of  the  insurance  policy 
provisions; 

(3)  The  underwriting  rules,  including 
but  not  limited  to: 

(i)  The  procedures  for  accepting  the 
application; 

(ii)  The  rules  for  determining  program 
eligibility,  including  but  not  limited  to, 
piiTiimiirn  acreage,  premium 
requirements,  sales  closing  dates, 
production  reporting  requirements, 
inception  or  termination  dates  of  the 
policy; 

(iii)  The  application  of  administrative 
fees  as  required  by  the  Act; 

(iv)  The  description  of  available 
options  that  are  diffierent  from  any 
existing  crop  insurance  program; 

(v)  Any  information  needed  to 
establish  coverage  and  determine 
claims,  including  prices  that  must  be 
made  available  during  the  insurance 
period  (This  information  must  specify 
how  and  when  such  determination  is 
made  and  that  the  process  is  in 
compliance  with  policy  provisions.); 
and 

(vi)  Any  other  applicable 
underwriting  requirements  that  may  be 
required  by  RMA; 

(4)  Statements  bom  at  least  three 
commercial  reinsurers  or  reinsurance 
brokers  regarding  the  availability  of 
commercial  reinsurance,  the  amoimt  of 
commercial  reinsurance  available,  the 
proposed  terms  of  reinsurance  and,  if 
applicable,  any  past  insurance 
experience  of  the  submission  or  similar 
crop  insurance  program; 

(5)  The  loss  adjustment  procedures 
and  calculations  that  include,  but  are 
not  limited  to: 


(i)  Procedures  that  clearly  specify  the 
methods  for  determining  the  existence 
of  and  the  amount  of  any  payable  loss 
under  the  submission  and  that 
demonstrate  that  such  determinations 
are  consistent  with  policy  provisions; 
and 

(ii)  Examples  and  worksheets  that 
provide  for  the  steps  for  calculating  the 
amounts  of  any  payment  for  indenmity 
(loss  in  yield  or  price),  prevented 
planting  payment  or  replant  payment  in 
sequential  order  and  in  sufficient  detail 
to  allow  review  and  verification  that  the 
indemnity  calculations  are  consistent 
with  policy  provisions.  Any  unique 
component  must  be  explained  in 
sufficient  detail  to  detmnine  whether 
the  existence  or  amoimt  of  the  claim  is 
appropriate; 

(6)  A  detailed  calculation  for 
determining  commodify  prices, 
coverage  levels,  the  amoimts  of 
insurance,  and  production  guarantees; 
and 

(7)  A  detailed  description  of  the 
causes  of  loss  covered  and  excluded 
under  the  submission. 

1400.706  RMA  review. 

Each  submission  will  be  reviewed  by 
RMA  to  determine  if  all  necessary  and 
appropriate  documentation  is  included. 
RMA  will  provide  the  Board  with  the 
result  of  its  review  and  recommendation 
with  respect  to  whether  the  submission 
complies  with  the  Act  and  this  subpart. 
The  submission  may  be  returned  to  the 
applicant  if  it  does  not  comply  in  all 
material  resp>ects  with  these 
requirements.  To  be  considered,  any 
returned  submission  must  be 
resubmitted  in  its  entirety  unless 
otherwise  agreed  to  by  RMA. 

1400.707  Presentation  to  and  review  by 
the  boerd  for  approval  or  disapproval. 

(a)  Upon  completion  of  RMA's 
review,  RMA's  recommendations  will 
be  forwarded  to  the  Board. 

(b)  The  Manager  shall  schedule  the 
submission  to  be  presented  to  the  Board 
and  inform  the  applicant  of  the  date, 
time,  and  place  of  such  meeting. 

(c)  The  applicant  will  be  given  the 
option  of  presenting  the  submission  to 
the  Board.  The  applicant  must  notify 
FOC  in  wrriting  in  advance  of  the  Board 
meeting  as  to  whether  the  applicant  or 

a  representative  of  FCIC  will  present  the 
submission  to  the  Board.  If  the  applicant 
plans  to  present  the  submission  and 
fails  to  appear,  an  FQC  representative 
will  present  the  submission  to  the 
Board. 

(d)  The  Board  may  consider  for 
approval  the  submission  for  sale  to 
producers  as  an  additional  risk 
management  tool  if: 
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(1)  Producers  interests  are  being 
adequately  protected; 

(2)  Premiums  charged  are  actuarially 
appropriate  with  regard  to  the  frequency 
and  severity  of  anticipated  losses; 

(3)  A  memorandum  of  understanding 
or  other  such  agreement  has  been 
executed  between  the  applicant  and 
FaC,  which  specifies  the 
responsibilities  of  each  with  respect  to 
the  implementation,  delivery  and 
oversight  of  the  submission  at  least  60 
days  prior  to  the  sales  closing  date  of 
the  crop  with  the  earliest  sales  closing 
date; 

(4)  The  sponsoring  company  agrees  to 
make  any  adjustment  FXI3C  may  suggest 
in  any  terms  and  conditions  of  the 
policy,  procedures,  or  other  related 
materials  as  needed  to  protect  the 
interests  of  producers  and  the  integrity 
of  the  program; 

(5)  Company  resources,  procedures, 
and  internal  controls  are  adeqiiate  to 
make  the  product  available  to  producers 
in  a  timely  manner  in  the  proposed 
market  areas;  and 

(6)  The  applicant  provides  RMA  all 
material  and  information  necessary  to 
administer  the  program  including  but 
not  limited  to: 

(i)  An  agreement  between  FOC  and 
the  applicant  which  specifies  the 
amount  of  reinsurance  coverage,  risk 
subsidy,  and  A&O  subsidy,  as 
applicable,  to  be  paid  by  FCIC.  The 
agreement  shall  be  completed  at  least  60 
days  before  the  sales  closing  date  for  the 
crop  with  the  earliest  sales  closing  date; 
and 

(ii)  Rates,  forms,  guidelines, 
standards,  actuarial,  rating  procedures, 
indemnity  procedures,  and  related 
documents  in  an  electronic  format  that 
can  be  used  by  all  interested  parties. 

(e)  The  Board  may  disapprove  the 
submission  for  financial  assistance  if  all 
the  requirements  in  §  400.707(d)  are  not 
met.  When  the  Board  indicates  its 
intention  to  disapprove,  the  Board  will: 

(1)  Notify  the  applicant  in  writing  of 
its  intent  to  disapprove  the  submission 
not  later  than  30  days  prior  to  taking 
such  action.  Such  notice  will  contain 
the  basis  for  disapproval,  and  may 
include  recommended  changes 
necessary  for  Board  approval; 

(2)  Consider  any  resubmission  as  a 
new  proposal  and  complete  the  review 
process  at  a  later  time;  and 

(3)  Reserve  the  right  to  act  upon  an 
applicant's  revised  submission  or  defer 
action  to  a  later  time  orisubsequent  crop 
year. 

f400.70e   Approved  submission. 

(a)  A  submission  approved  by  the 
Board  imder  this  subpart  shall  be 
published  as  a  notice  of  availability  in 


the  Federal  Register,  and  be  made 
available  to  all  persons  contracting  with 
or  reinsured  by  FCIC  under  the  same 
terms  and  conditions  as  required  of  the 
submitting  company. 

(b)  Any  solicitation,  sales,  marketing, 
or  advertising  of  the  program  made  by 
any  party  before  FCIC  has  made  the 
submission  and  related  materials 
available  to  all  interested  parties 
through  its  official  issuance  system  will 
result  in  the  denial  of  reinsurance,  risk 
subsidy  and  A&O  subsidy  for  the  first 
approved  crop  year. 

S400.709    Review  of  an  approved  program. 

(a)  Responses  to  procedural  issues, 
questions,  problems  or  needed 
clarification  regarding  an  approved 
submission  shall  be  joindy  addressed  by 
the  applicant  and  RMA.  All  such 
resolutions  shall  be  communicated  to  all 
insurance  providers  through  FOC's 
official  issuance  system.  Any  corrected 
material  must  be  presented  to  RMA  in 

a  format  specified  in  §  40O.707(d)(6)(ii). 

(b)  Any  change  ca\ising  a  material 
impact  upon  a  submission  previously 
approved  by  the  Board  must  be 
resubmitted  for  Board  consideration  and 
approval. 

(c)  The  approved  submission  shall  be 
administered  in  accordance  with  all 
terms  of  the  reinsiirance  agreement,  any 
applicable  memorandum  of 
understanding,  or  any  other  requirement 
deemed  appropriate  by  the  Board. 

§400.710    Preemption  and  premium 
taxation. 

A  policy  that  is  approved  by  the 
Board  for  FCIC  reinsurance  only,  or 
FCIC  reinsurance  and  full  subsidy,  and 
published  in  the  Federal  Register  as  a 
notice  of  availability  is  preempted  from 
state  and  local  taxation,  and  any  policy 
provision  changeis  requested  under 
other  state  and  local  laws  and 
regulations  must  be  submitted  to  RMA 
for  review  and  Board  approval 

S  400.71 1    Right  of  review,  modification. 


At  any  time  after  approved,  if 
sufficient  material,  documentation  or 
cause  arises,  the  Board  may  review  any 
approved  program,  request  additional 
information,  and  require  appropriate 
amendments,  revisions  or  program 
changes  for  purposes  of  actuarial 
soundness,  program  integrity  or 
protection  of  the  interests  of  producers. 

Signed  in  Washington,  DC.,  on  September 
4. 1997. 

Kometh  D.  Ackannan, 
Manager,  Federal  Crop  Insurance  - 
Corporation. 

(FR  Doc.  97-23904  Filed  9-10-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

UCFRPartTI 

[AlrspMO  Docket  Na  97-AGL-3q 

Propoaad  Modification  of  tha  Lagal 
Description  of  Class  E  Airspace; 
Dickinson,  ND 

agency:  Federal  Aviation 

Administration  (FAA),  EXDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  legal  description  of  Class  E 
airspace,  Dickinson,  ND.  The  current 
legal  description  indicates  less  than 
continuous  times  of  operation  for  the 
Class  E  airspace  for  Dickinson 
Municipal  Airport.  Actual  times  of 
operation  for  the  ainpace  are 
continuous.  The  legal  description  must 
reflect  the  actual  times  of  operation. 
This  proposal  would  accurately  reflect 
the  times  of  operation  for  the  Class  E 
airspace  at  Dickinson,  ND. 
DATES:  Comments  must  be  received  on 
or  before  October  27. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGLr-38,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  ^r 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Ulinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
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environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comirents  to  Airspace  Docket  No.  97- 
AGL-38."  The  postcard  will  be  date/ 
time  stan^ped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nile.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afiiairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futuire  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  legal  description  of  the  Class 
E  airspace  at  Dickinson,  ND,  by 
removing  the  statement  which  indicates 
less  than  continuous  times  of  operation 
for  the  airspace.  The  legal  description 
no  longer  reflects  the  actual  times  of 
operation,  which  are  continuous.  This 
action  would  correct  the  legal 
description  for  Class  E  airspace  at 
Dickinson,  ND.  Class  E  airspace 
designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  pubhshed  in  paragraph  6002 
of  FAA  Order  7400. 9D,  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 


reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Auttuvity:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CF5R,  1959- 
1963Comp..p.  389. 

f71.1    [AnMndetq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGLNDE2    Dickinsoii,  ND  [Reviaed] 

Dickinson  Municipal  Airport,  ND 
(Lat.  46''47'51 "  N,  long.  102''48'03"  W) 
Within  a  4.4HniIe  radius  of  Dickinson 
Municipal  Airport  and  within  1.4  miles  each 
side  of  the  150°  bearing  from  the  airport 
extending  from  the  4.4-mile  radius  to  7  miles 
southeast  of  the  airpcnt. 


Issued  in  Des  Plaines,  Illinois  on  August 
26.1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc  97-24106  Filed  9-10-97;  8:45  am] 

MUMO  COOe  4010-19^ 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


UCFRPartTI 

[Alrepw^e  Docket  No.  97-AQL-411 

Propoaad  Modification  of  the  Legal 
Description  of  Class  E  AirsfMce; 
Hancock,  Ml 

AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

ffUMMARY:  This  notice  proposes  to 
modify  the  legal  description  of  Qass  E 
airspace  at  Hancock,  Kfl.  The  current 
legal  description  indicates  less  than 
continuous  times  of  operation  for  the    ' 
Class  E  airspace  for  Houghton  County 
Memorial  Airport.  Actual  times  of 
operation  for  the  airspace  are 
continuous.  The  legal  description  must 
reflect  the  actual  times  of  operation. 
This  proposal  would  accurately  reflect 
the  times  of  operation  for  the  Class  £ 
airspace  at  Hancock.  ML 
DATES:  Comments  must  be  received  on 
or  before  October  27, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Admiiystration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGI^-41,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hoxirs  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  r 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airapace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaldng 
by  submitting  stich  written  data,  views. 
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or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-41."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
intwested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  legal  description  of  the  Class 
E  airspace  at  Hancock,  MI,  by  removing 
the  statement  which  indicates  less  than 
continuous  times  of  operation  for  the 
airspace.  The  legal  description  no  longer 
reflects  the  actual  times  of  operation, 
which  are  continuous.  This  action 
would  correct  the  legal  description  for 


Class  E  airspace  at  Hancock.  MI.  Class 
E  airspace  designations  for  airspace 
areas  designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9D,  dated  September 
4, 1996.  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  firequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airpsace,  Inovporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 


171.1     [Af 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
fbUows: 

Paragraph  6002    doss  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGLMIE2    Haacock,  Ml(Kevisedl 

Houghton  County  Memorial  Airport,  MI 
(Lat.  47«10'07"  N,  long.  88"29'20"  W) 


Within  a  5.3-niile  radius  of  the  Houghton 
County  Memorial  Airport. 

Issued  in  Des  Plaines,  Illinois  on  August 
26, 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-24105  Filed  9-10-97;  8:45  am) 

MUMQ  cooe  4tie-1»-H 


DEPARTME»fT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapece  DoclcM  No.  97-AQL-3e] 

Proposed  modification  of  Class  E 
Airspace;  Coshocton,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airapace  at  Coshocton, 
OH.  A  Global  Positioning  System  (GPS) 
Standard  Instnunent  Approach 
Procedure  (SIAP)  to  Rimway  22  has 
been  developed  for  Richard  Downing 
Airport.  Controlled  airapace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
proposal  would  add  a  northeast  ' 

extension  to  the  existing  controlled 
airapace  for  the  airport.  The  intended 
effect  of  this  proposal  would  be'to 
provide  segregation  of  aircraft  using 
instnunent  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel.  AGL-7.  Rules  - 
Docket  No.  97-AGL-36.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  houra  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airapace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
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Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPIEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenten  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
Mrith  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airep>ace  Docket  No.  97- 
AGL-36."  The  Postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Available  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484.  * 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 


modify  Class  E  airapace  at  Coshocton. 
OH.  This  proposal  would  provide 
adequate  Class  E  airapace  for  operatora 
executing  the  GPS  Rimway  22  SIAP  at 
Richard  Downing  Airport  by  adding  an 
extension  to  the  northeast  to  the  existing 
controlled  airapace.  Controlled  airapace 
extending  upward  from  700  to  1200  feet 
AGLris  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  would  be  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airapace 
designations  for  airapace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effiective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airapace 
designation  listed  in  this  document 
would  be  published  subsequenUy  in  the 
Order. 

Hie  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sub|ects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference, 
Navigation  (air). 

^  The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


171.1    [AmMided] 

2.  The  incorporation  by  refer«ice  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    The  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGLOHE5    Coshocton,  OH  (Revised] 

Richard  Downing  Airport  OH 
(LaL  40»18'33''  N,  long.  «1»51'12"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Richard  Downing  Airport  and 
within  4.0  miles  either  side  of  the  037* 
bearing  from  the  airport  extending  hom  the 
6.3-mile  radius  to  10.0  miles  northeast  of  the 
airport. 
•         *         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  August  8, 
1997. 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 


MsQFMn  Woods. 

Manager,  Air  Traffic  Division. 

[FR  Doc  97-24104  Filed  9-10-97;  8:45  am) 

■ajJNQ  OOM  4S1S-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapac*  DocfcM  No.  97-AQL-39| 

Proposad  Modification  of  tha  Lagai 
Daacriptlon  of  Oaaa  E  Airspaca; 
Akron.  OH 

AGENCY:  Federal  Aviation 

Admiiustration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  legal  description  of  Class  E 
airapace  at  Akion,  OH.  The  current  legal 
description  indicates  less  than 
continuous  times  of  operation  for  the 
Class  E  airapace  for  Akron  Fulton 
International  Airport.  Actual  times  of 
operation  for  the  airspace  are 
continuous.  The  legal  description  must 
reflect  the  actual  times  of  operation. 
This  proposal  would  accurately  reflect 
the  times  of  operation  for  the  Class  E 
airspace  at  Akron.  OH. 
DATES:  Comments  must  be  received  on 
or  before  October  27. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Rules 
Docket  No.  97-AGL-39.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 
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The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPI.EMENTARY  INFORMATION: 

CommenU  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing*  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  idmitify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-39."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  wiU  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 


Public  Affairs,  Attention:  PubUc  Inqvury 
Center,  APA-230, 800  hidependence 
Avenue,  S.W..  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
proceduire. 

ThePropoul 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  legal  description  of  Class  E 
airspace  at  Akron,  OH,  by  removing  the 
statement  which  indicates  less  than 
continuous  times  of  operation  for  the 
airspace.  The  legal  description  no  longer 
reflects  the  actual  times  of  operation, 
which  are  continuous.  This  action 
would  correct  the  legal  description  for 
Class  E  airspace  at  Akron,  OH.  Class  E 
airspace  designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9D,  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  hsted  in  this 
document  would  be  pubUshed 
subsequently  in  the  Order. 

The  FAA  has  determined' that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Fed^t^l 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amendwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
desigfutted  as  a  surface  area  for  an  airport. 


AGLOHE2    Akron.  OH  [Kcviaad] 

Akron  Fulton  International  Airport,  OH 
(Lat.  41»02'15"  N,  long.  81*28'01"  W) 
Within  a  4.1-mile  radius  of  Akron  Fulton 

International  Airport,  excluding  that  airspace 

within  the  Akron-Canton  Regional  Airport, 

OH,  Class  C  airspace  area. 

Issued  in  Des  Plaines,  Illinois  on  August 
26. 1997. 
Maureen  Woods. 
Manager,  Air  Traffic  Division. 
(FR  Doc  97-24101  Filed  9-10-97;  8:45  am] 

MLUNQ  coot  4t1«-1»4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AQL-37] 

Proposed  Modification  of  the  Legal 
Description  of  Class  E  Airspace; 
Aberdeen,  SO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  legal  description  of  Class  E 
airspace  at  Aberdeen.  SD.  The  current 
legal  description  indicates  less  than 
continuous  times  of  operation  for  the 
Class  E  airspace  for  Aberdeen  Regional 
Airport.  Actual  times  of  operation  for 
the  airspace  are  continuous.  The  legal 
description  must  reflect  the  actual  times 
of  operation.  This  proposal  would 
accurately  reflect  the  times  of  operation 
for  the  Class  E  airspace  at  Aberdeen.  SD. 
DATES:  Comments  must  be  received  on 
or  before  October  27, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
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Docket  No.  97-AGL-37,  2300  East 
Devon  Avenue,  Des  Plaines.  lUinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPI.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-37."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  stunmarizing  each 
substantive  pubhc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  orNFRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  PubUc  Inquiry 
Center,  APA-230,  800  hidependence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  appUcaticm 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  legal  description  of  the  Gass 
E  airspace  at  Aberdeen,  SD,  by  removing 
the  statement  which  indicates  less  than 
continuous  times  of  operation  for  the 
airspace.  The  legal  description  no  longer 
reflects  the  actual  times  of  operation, 
which  are  continuous.  This  action 
would  correct  the  legal  description  for 
Class  E  airspace  at  Aberdeen,  SD.  Class 
E  airspace  designations  for  airspace 
areas  designated  as  a  surface  fu«a  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order.  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 

Tlie  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wiU  only  affect  air 
traffic  procedures  and  air  aviation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Sub|ects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  PropoMd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  fbUows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foUows: 

Authority:  49  U.S.C  106(g).  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR  19S»- 
1963  Comp.,  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•••••• 

AGLSDE2    Abertleen.SD[ReviMd] 

Aberdeen  Regional  Airport,  SD 

(Lat.  45°26'56"  N,  long.  98°25'19"  W) 

Aberdeen  VOR/DME 

(Lat.  45''25'02"  N,  long.  98'22'07"  W) 

Within  a  4.2-mile  radius  of  Aberdeen 
Regional  Airptnl,  and  within  2.6  miles  each 
side  of  the  Aberdeen  VOR/DME  131°  radial, 
extending  from  the  4.2-mile  radius  to  7  miles 
southeast  of  the  VOR/DME.  and  within  1.7 
miles  each  side  of  the  Aberdeen  VOR/DME 
312°  radial,  extending  from  the  4.2-mile 
radius  to  7.8  miles  northwest  of  the  VOR/ 
DME. 
•         •         •         •         • 

Issued  in  Des  Plaines,  lUin^,  on  August 
26, 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc  97-24100  Filed  9-10-97;  8:45  am) 

BIUMQ  OOOf  4ata-i>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  96-ASW-3(q 

Proposed  Modification  to  the  Quif  of 
Mexico  High  Offshore  Airspace  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  the  Gulf  of  Mexico  High  Offshore 
Airspace  Area.  The  proposed  action 
would  extend  the  present  airspace  area 
west  and  south  to  the  boundary  of  the 
Houston  Air  Route  Traffic  Control 
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Center  (ARTCC)  Flight  Infonnation 
Region/Control  Aiea  (FIR/CTA). 
Additionally,  this  action  proposes  to 
establish  the  vertical  limits  of  the 
proposed  airspace  area  expansion  from 
Fli^t  Level  (FL)  280  up  to  and 
including  FL  600.  This  proposed  action 
would  provide  additionial  airspace  in 
which  domestic  air  traffic  procedures 
would  be  used  to  separate  and  manage 
aircrait  This  change  would  result  in  the 
enhanced  utilization  of  that  airspace. 
DATES:  Comments  must  be  received  on 
or  before  October  27,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
96-ASW-30,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Fort  Worth.  TX  76193-0001. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  OfBce  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Eost-Worth,  TX  76193-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Crawford,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-6783. 

SUPPt.EMENTARY  MFORMATKM: 

CommentB  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ASW-30."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 


received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  diis 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591 ,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  March  2, 1993,  the  Federal 
Aviation  Administration  published  a 
final  rule  (58  FR  12128)  which,  in  part, 
redesignated  certain  control  areas  over 
international  waters  as  offshore  airspace 
areas.  The  redesignations  were 
necessary  to  comply  with  the  Airspace 
Reclassification  final  rule  (56  FR  65638; 
December  17,  1991). 

One  of  the  areas  affected  by  the  March 
2. 1993.  final  rule  was  the  Gulf  of 
Mexico  Control  Area.  This  area  was 
divided  vertically  into  two  areas,  one  of 
which  was  redesignated  as  the  Gulf  of 
Mexico  High  Ofiishore  Airspace  Area. 

In  June  1996  the  Federal  Aviation 
Administration  completed  phase  U  of  an 
evaluation  of  the  airspace  over  the  Gulf 
of  Mexico.  The  evaluation  was  a 
combined  effort  with  representatives 
from  the  FAA,  Servicios  a  la  Navegacion 
en  El  Espacio  Aereo  Mexicano,  and 
other  airspace  users.  The  objective  of 
the  evaluation  was,  in  part,  to  identify 
areas  where  air  traffic  services,  air  traffic 
operations,  and  utilization  of  airspace 
could  be  improved.  One  of  the  outcomes 
of  this  evaluation  was  the  determination 
that  system  capacity  would  be  enhanced 
by  modifying  air  traffic  control  (ATC) 
procedures  used  to  control  aircraft 
operations  in  the  airspace  over  the  Gulf 
of  Mexico.  CurrenUy,  International  Qvil 
Aviation  Organization  (ICAO)  oceanic 
ATC  procedures  are  used  to  separate 
and  manage  aircraft  operations  that 


extend  beyond  the  lateral  boundary  of 
the  existing  Gulf  of  Mexico  High 
Offshore  Airspace  Area.  Modifying  the 
Gulf  of  Mexico  High  Offshore  Airspace 
Area  by  extending  the  boundaries 
further  west  and  south  of  the  current 
location  to  the  Houston  ARTCC  FIR/ 
CTA,  would  allow  the  application  of 
domestic  ATC  separation  procedures 
over  a  larger  area.  This  proposal  to 
modify  the  offshore  airspace  area  would 
enhance  system  capacity  and  allow  for 
more  efficient  utilization  of  that 
airspace. 

ThePropoMl 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
die  Gulf  of  Mexico  High  Offshore 
Airspace  Area,  by  extending  the  present 
airspace  area  west  and  south  to  the 
Houston  ARTCC  FIR/CTA.  This 
proposed  modification  would  allow  the 
application  of  domestic  ATC  separation 
procedures,  in  lieu  of  ICAO  separation 
procedures,  enhancing  system  capacity, 
and  allowing  for  more  efficient  use  of 
the  airspace.  Offshore  airspace  area 
designations  are  published  in  paragraph 
2003  of  FAA  Order  7400.9D,  dated 
September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  ofEshore  airspace  area 
designation  listed  in  this  document 
would  be  published  subsequenUy  in  the 
Order.  The  FAA  has  determined  that 
this  pro{)osed  regulation  only  involves 
an  established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  ft  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

ICAO  Connderatioiis 

As  part  of  this  proposal  relates  to 
navigable  airapace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  ICAO  International 
Standards  and  Recommended  Practices. 

The  application  of  International 
Standards  and  Recommended  Practices ' '' 
by  the  FAA,  Office  of  Air  Traffic 
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Airspace  Management,  in  areas  outside 
U.S.  domestic  airspace  is  governed  by 
the  Convention  on  International  Civil 
Aviation.  Specifically,  the  FAA  is 
governed  by  Article  12  and  Annex  11, 
which  pertain  to  the  establishment  of 
necessary  air  navigational  faciUties  and 
services  to  promote  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
The  purpose  of  the  document  is  to 
ensure  that  civil  aircraft  operations  on 
international  air  routes  are  performed 
under  uniform  conditions. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  to  airspace  under  the  jurisdiction 
of  a  contracting  state,  derived  from 
ICAO.  Annex  11  provisions  apply  when 
air  traffic  services  are  provided  and  a 
contracting  state  accepts  the 
responsibihty  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  this 
responsibihty  may  apply  the 
International  Standards  and 
Recommended  Practices  that  are 
consistent  with  standards  and  practices 
utilized  in  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention,  state  owned  aircraft  are 
exempt  from  the  Standards  and 
Recommended  Practices  of  Annex  11. 
The  United  States  is  a  contracting  state 
to  the  Convention.  Article  3(d)  of  the 
Convention  provides  that  participating 
state  aircraft  will  be  operated  in 
international  airspace  with  due  regard 
for  the  safety  of  dvil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTINQ 
POINTS 

1.  The  authority  citation  for  part  71- 
continues  to  read  as  follows: 

Authortty:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9S65,  3  CFR.  1959- 
1963  Cmnp.,  p.  389. 


S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4„  1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  2003 — Offshore  Airspace  Areas 


Gulf  of  Mexico  High  [Revind] 

That  airspace  extending  upward  from 
18,000  feet  MSL  to  and  including  FL  600 
bounded  on  the  west,  north,  and  east  by  a 
line  12  miles  offshore  and  parallel  to  the 
Texas,  Louisiana,  Mississippi,  Alabama,  and 
Florida  shorelines,  and  bounded  on  the  south 
from  east  to  west  by  the  southern  boundary 
of  the  Jacksonville  ART<X.  Miami  Oceanic 
CTA/HR,  Houston  CTA/FIR  and  lat. 
26°00'006"  N.;  and  that  airspace  extending 
upward  from  FL  280  to  and  including  FL  600 
beginning  at  lat.  28''12'20"  N.,  long. 
95°24'20"  W.;  then  clockwise  to  lat. 
28''15'00"  N..  long.  94"'00'00"  W.;  to  lat 
28"15'00"  N.,  long.  89"53'00"  W.;  to  lat 
26»55'0O"  N..  long.  89'35'00"  W.;  to  lat 
26'21'00"  N.,  long.  89''30'00"  W.;  to  lat 
24''58'00"  N.,  long.  89»17'30"  W.;  to  lat 
24''30'00"  N.,  long.  89''14'00"  W.;  to  lat. 
24"'30'00"  N.,  long.  93°00'00"  W.;  to  lat 
25''23'00"  N.,  long.  94''42'00"  W.;  to  lat 
26"00'00"  N.,  long.  gS'SS'OO"  W.;  to  lat 
26'00'00"  N.,  long.  95''59'00"  W.;  to  lat 
26*04'45"  N..  long.  95-56'49"  W.;  to  lat 
26«52'00''  N.,  long.  95*35'00"  W.;  to  lat 
27»38'00"  N.,  long.  gS'SS'OO"  W.;  to  lat 
28''00'00 "  N.,  long.  95*27'00"  W.  to  point  of 
begiiming. 
•         *         •         *         • 

Issued  in  Washington.  DC.  on  September  3. 
1997. 

John  S.  Walker, 

Progmm  Director  for  Air  Traffic  Airspace 
Management. 

(FR  Doc.  97-24102  Filed  9-10-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  1000, 1003.  and  100S 
IDoeket  No.  FR-4170-N-iq 

Nathw  Amailcan  Housing  Assistance 
and  SaH-Detormination  Nagotiatad 
Rulamaklng  Commltlaa;  Maatinga 

AQENCY:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing,  HUD. 

ACTION:  Negotiated  Rulemaking 
Commitiee  meetings. 

SUMMARY:  This  docum«it  announces  a 
series  of  negotiated  rulemaking 
meetings  sponsored  by  HUD  to  develop 
the  final  regulations  necessary  to  carry 
out  the  Native  American  Housing 


Assistance  and  Self-Determination  Act 
of  1996  (NAHASDA)  (Pub.  L  104-330. 
approved  October  30, 1996). 
DATES:  The  meetings  wrill  be  held  on: 
September  22,  23,  24,  25,  and  26. 1997. 

The  meetings  will  begin  at 
approximately  9:00  am  and  end  at 
approximately  5:00  pm  on  each  day. 
local  time. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  National  Hotel.  900  Ome 
Street,  Arlington,  VA  22204;  telephone 
(703)  521-1900  (this  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gamer- Wing,  Acting  Deputy 
Assistant  Secretary  for  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  1999  Broadway. 
Suite  3390,  Denver,  Co;  telephone  (303) 
675-1600  (this  is  not  a  toll-fr«e 
number).  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-6339. 

SUPPLEMENTARY  MFORMATKM:  The 
Secretary  of  HUD  estabhshed  the  Native 
American  Housing  Assistance  and  Self- 
E)etermination  Negotiated  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
NAHASDA.  liie  proposed  nile  was 
pubUshed  on  July  2, 1997  (62  FR  35718) 
and  provided  for  a  45-day  pubhc 
comment  period.  Tlie  public  comment 
deadline  was  August  18. 1997. 

The  Committee  met  &t)m  August  22- 
29. 1997  in  Denver  Colorado  to  consider 
the  pubhc  comments  submitted  on  the 
July  2, 1997  proposed  rule.  This  notice 
announces  an  additional  series  of 
negotiated  rulemaking  meetings.  The 
Committee  is  meeting  to  further 
consider  the  public  comments  and  to 
approve  the  draft  regtilatory  language 
developed  by  the  individual  Committee 
workgroups  at  the  August  22-29. 1997 
meetings. 

The  meeting  dates  are:  September  22. 
23.  24.  25,  and  26,  1997. 

The  agenda  planned  for  the  meetings 
includes:  (1)  Discussion  of  the 
significant  issues  raised  by  the  pubhc 
commentere;  (2)  development  of 
responses  to  the  comments;  and  (3) 
review  of  the  draft  regulatory  language 
developed  by  the  individual  Ccmunittee 
workgroups  at  the  August  22-29, 1997 
Denver  meetings. 

The  meetings  will  be  open  to  the 
pubhc  without  advance  registration. 
Pubhc  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
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statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
Summaries  of  Committee  meetings  will 
be  available  for  public  inspection  and 
copying  at  the  address  in  the  same 
section. 

Dated:  September  5. 1997. 
Kevin  Emanuel  Marchman. 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
IFR  Doc.  97-24107  Filed  9-10-97;  8:45  am] 

■UJNG  COOC4210-33-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[SC31-1-064«b:  FRL-S87S-1] 

Approval  and  Promulgation  of  Stata 
Implementation  Plan,  South  Carolina: 
Listing  of  Exempt  Volatile  Organic 
Compounds 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  May  6. 1996,  the  South 
Carolina  E>epartment  of  Health  and 
Environmental  Control  submitted 
revisions  to  the  South  Carolina  State 
Implementation  Plan  (SIP)  involving  the 
addition  of  several  compounds  to  the 
list  of  compounds  exempt  from 
regulation  as  Volatile  Organic 
Compounds  (VOC).  In  the  final  rules 
section  of  this  Federal  Registn-,  the  EPA 
is  approving  the  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  conunents  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document  Any  parties 
interested  in  commenting  on  this 
dociunent  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  14, 1997. 
ADDRESSEES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Randy  Terry  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  docimients  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 


hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street.  SW, 

Washington.  DC  20460. 
Environmental  Protection  Agency. 

Region  4.  Air  Planning  Branch,  61 

Forsyth  Street,  Atlanta,  Georgia 

30303. 
South  Carolina  Department  of  Health 

and  Environmental  Control.  600  Bull 

Street,  Colimibia,  South  Carolina 

29201-1708. 
FOR  FURTHER  MFOAMATION  CONTACT:  Mr. 
Randy  Terry,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air. 
Pesticides,  and  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency.  61  Forsyth  Street, 
Atlanta,  Georgia  30303.  The  telephone 
number  is  404/562-9032. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  May  22, 1997. 
R.F.  McGbae. 

Acting  Regional  Administrator. 

(PR  Doc  97-24148  Filed  9-10-97;  8:45  am) 

MLUNe  OOOC  WM-M-P 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  300 
[FRL-6889-91 

National  Oil  and  Hazardous 
Sutistances  Pollution  Contingency 
Plan;  National  Priorities  List 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Northern  Engraving  Corporation  site 

bom  the  national  priorities  list;  request 

for  comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  annoimces  its  intent  to 
delete  the  Northern  Engraving 
Corporation  Site  (the  Site)  fi-om  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  U.S. 
EPA  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 


(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  all  responses 
under  CERCLA  have  been  implemented 
by  the  responsible  party  and  U.S.  EPA, 
in  consultation  with  the  State  of 
Wisconsin,  has  determined  that  no 
further  response  is  appropriate. 
Moreover,  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before 
October  14, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  V.  77  W.  Jackson  Blvd. 
(SR-6J).  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Sparia  Free 
Library,  W.  Main  &  Court  Sts.,  Sparta, 
WI  54656. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Region  V  Docket  Office.  The 
address  and  phone  number  for  the 
Regional  Docket  Officer  is  Jan 
Phmdheller  (H-7J),  U.S.  EPA,  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604. 
(312)353-5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (SR-ej),  Associate 
Remedial  Project  Manager,  Superfund 
Division.  U.S.  EPA,  Region  V,  77  W. 
Jackson  Blvd..  Chicago.  IL  60604.  (312) 
886-7253  or  Briana  Bill  (P-19J).  Office 
of  Public  Afiiairs,  U.S.  EPA,  R^on  V.  77 
W.  Jackson  Blvd.,  Chicago,  IL  60604. 
(312) 353-6646. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contente 

I.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introductioii 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Northern  Engraviag 
Corporation  Site  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  the  proposed  deletion. 
The  EPA  identifies  sites  that  appear  to 

E resent  a  significant  risk  to  public 
ealth,  welfare  or  th^  environment,  and 
maintains  the  NPL  as  the  list  of  those 


/ 
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sites.  Sites  on  the  NPL -may  be  the 
subject  of  remedial  actions  financed  by 
the  Potentially  Responsible  Parties  or 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (Fund).  Pursuant 
to  §  300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
the  conditions  at  the  Site  warrant  such 
action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
KMister. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  ths^t 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
notjtself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  managwnent. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  frttm 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(I)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actioi^  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate:  or 

(iii)  The  Remedial  InvestigatiOD  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  conctured.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
conunent  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All  critical 


documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Simmiary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  ijf  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Northern  Engraving  Corporation 
(NEC)  Site  (Site)  is  located  in  Sparta. 
Wisconsin.  Sparta  is  a  rural  community 
with  a  population  of  6,800 
approximately  25  miles  east  of 
LaCrosse.  The  NEC  facility  is  adjacent  to 
residential  and  business  areas  and  abuts 
the  LaCrosse  River  which  forms  the 
southern  boundary  of  the  Site.  Domestic 
water  is  supplied  to  most  residences  in 
the  city  through  a  public  distribution 
system.  Production  wells  for  this  system 
are  about  3/4  mile  fit>m  the  Site  and 
draw  water  from  bedrock  aquifer  at 
depths  bom  105  to  260  feet  The  closest 
private  well  is  located  approximately  1/ 
4  mile  bom  the  NEC  facility.  Private 
wells  are  completed  in  the  bedrock 
aquifer. 

The  Site  is  presently  the  location  of 
NEC  manufacturing  activities.  NEC 
produces  metal  name  plates,  dials,  and 
decorative  trim  for  the  automotive 
industry  utilizing  anodizing,  chemical 
etching,  and  chromate  conversion 
coating  processes.  The  Site  was 
proposed  for  the  Federal  National 
Priorities  List  (NPL)  on  September  8, 
1983.  The  listing  was  finalized  on 
September  21, 1984. 

Four  areas  on  the  NEC  fiacility  were 
identified  as  potential  sources  of 
contamination.  These  areas  include  a 
sludge  lagoon,  a  seepage  pit,  a  sludge 
dump  site,  and  a  lagoon  drainage  ditch. 
From  1968  to  1976  rinse  water  bom  the 
plant,  after  treatment  with  sodiiun 
hydroxide,  was  discharged  to  the  lagoon 
where  metal  hydroxide  solids  were 
allowed  to  settle  before  discharge  of  the 
effluent  via  the  drainage  ditch  to  a  storm 
runoff  ditch.  The  treated  effluent  was 
then  combined  with  the  City  of  Sparta's 
wastewater  effluent  prior  to  discharge 
into  the  Lacrosse  River.  Accumulated 
sludge  in  the  lagoon  was  on  two 
occasions  excavated  and  disposed  of  on- 
site  at  what  is  referred  to  as  the  sludge 
dump.  The  seepage  pit  was  used  to 


neutralize  spent  acid  waste  by  reaction 
with  limestone. 

A  waste  water  treatment  system  was 
installed  in  1976  which  uses  above 
ground  steel  settling  tanks.  Waste 
previously  treated  in  the  settling  lagoon 
and  in  the  seepage  pit  were  combined 
and  routed  to  the  treatment  system.  The 
lagoon  was  used  for  emergency  storage 
of  imtreated  waste  water  until  1980 
when  a  lined  emergency  holding  lagoon 
was  put  into  service.  In  1981  the 
seepage  pit  was  filled,  graded,  and 
revegetated. 

A  Remedial  Investigation  (RI)  Report, 
that  was  dated  May  1986  identified 
areas  within  the  NEC  facility  where 
hazardous  constituents  posed  a 
potential  threat  to  public  health, 
wel&re,  and  the  environment  Analysis 
of  on-site  groundwater  showed  elevated 
levels  of  copper,  fluoride,  nickel,  zinc, ' 
1,1-dichloroethylene,  trichloroethylene. 
and  vinyl  chloride.  Data  indicated  that 
the  contaminants  moved  with  the 
groundwater  toward  the  LaCrosse  River 
where  the  groundwater  discharges  to  the 
river  at  the  southern  boundary  of  the 
Site.  Highest  levels  of  these  indicator 
parameters  were  detected  down  gradient 
from  and  adjacent  to  the  sludge  lagoon 
and  the  seepage  pit  Surfoce  soils  were 
not  contaminated  except  in  the 
immediate  vicinity  of  the  drainage 
ditch. 

The  Health  and  Endangerment 
Assessment  (EA)  dated  February  1987, 
analyzed  a  variety  of  exposure  scenarios 
to  quantify  the  risk  to  public  health, 
welfere  and  the  environment.  Exposiues 
were  based  on  potential  contact  with 
contaminated  sludge,  soil  and  ingestion 
of  groundwater.  Upper  bound  cancer 
risk  for  groundwater  exceeds  10-E06. 
The  upper  bound  scenario  represented 
consumption  from  the  most  highly 
contaminated  monitoring  well.  Rid^  Mras 
also  established  which  exceeded 
acceptable  levels  for  exposiue  to  sludge 
and  soils  through  the  worst  case 
scenarios. 

A  Feasibility  Study  (FS)  was  released 
for  comment  on  August  27, 1987.  The 
FS  identified  remedial  alternatives 
which  provide  minimization  of  long- 
term  contact  with  contaminated  soil  and 
sludge  and  prevent  ingestion  of 
contaminated  groundwater.  The 
remedial  objectives  in  the  FS  are  listed 
below: 

1.  The  remedial  objectives  to 
minimize  contact  with  the  sludge  and 
prevent  contact  with  and  use  of 
groimdwater  downgradient  to  the 
LaCrosse  River  are  achieved  by 
stabilizing  the  sludge,  capping  the 
lagoon  and  monitoring  the  groundwater. 
The  institutional  control  was  achievable 
because  there  are  no  downgradient 
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groundwater  users,  no  ^ur&ce  water 
impact  attributable  to  the  discharge  and 
the  site  is  wholly  owned  by  NEC. 

2.  The  remedial  objective  to  eliminate 
the  potential  for  contact  with 
contaminated  soil  was  achieved  by 
placement  of  the  excavated  drainage 
ditch  soil  in  the  sludge  lagoon.  The 
excavated  area  was  filled,  graded,  and 
vegetated. 

3.  The  remedial  objective  to  eliminate 
the  potential  for  exposure  to  buried 
contaminated  soil  was  met  by  access 
restriction  by  NEC  OMmership,  since  the 
area  is  already  capped  preventing  casual 
exposure.  A  restriction  in  the  property 
deed  prevents  future  development  in 
the  seepage  pit  area. 

4.  The  remedial  objective  to  eliminate 
contact  with  buried  sludge  and 
contaminated  soil  was  achieved  by 
excavation  of  the  contaminated 
materials  and  stabilization  in  the  sludge 
lagoon.  The  dump  site  would  be 
backfilled  with  native  soil  following 
excavation  to  its  former  grade. 

No  comments  were  received  during 
the  30  day  public  comment  period 
beginning  August  27. 1987.  Although  an 
opportiinity  for  a  public  meeting  to 
disciiss  the  remedy  selection  was 
provided,  no  interest  in  such  a  meeting 
was  expressed  by  the  public. 

On  September  30.  1987.  the  Regional 
Administrator  approved  a  Record  of 
Decision  (ROD)  which  selected  the 
following  remedies: 

A.  Source  Control.  1 .  Excavate  and 
place  contaminated  materials  from  the 
drainage  ditch  and  sludge  dump  site  in 
the  sludge  lagoon  for  solidification. 

2.  All  contaminated  materials  in  the 
sludge  lagoon  would  be  solidified,  and 
the  lagoon  would  be  provided  a  RCRA 
soil  waste  cover  and  monitored  for 
proper  closure. 

3.  Restrict  access  and  apply  deed 
restrictions  to  the  seepage  pit  property. 

B.  Management  of  Migration.  Ground 
water  contamination  would  be  regiilated 
and  monitored  through  the  use  of 
alternate  concentration  limits  (ACLs)  to 
be  applied  downgradient  of  the  sludge 
lagoon  and  the  seepage  pit. 

C.  Operation  ana  Maintenance.  The 
cover  over  the  sludge  lagoon  and  the 
seepage  pit  would  be  routinely 
inspected  and  monitored.  Semi-aimual 
groundwater  sampling  and  analyses  at 
compliance  monitoring  wells  would  be 
conducted. 

Construction  activities  at  the  Site 
were  performed  by  NEC  in  accordance 
with  the  remedy  selected  in  the 
September  30, 1987  ROD.  The  Remedial 
Construction  Activities  started  at  the 
Site  on  June  6, 1988.  A  Closeout  Report 
was  signed  September  29, 1989, 
confirmatory  sampling  verified  that  the 


ROD  cleanup  objectives  have  been 
achieved  and  all  cleanup  actions 
s]>ecified  in  the  ROD  have  been 
implemented. 

In  June,  1994,  a  Five- Year  Review  was 
conducted.  The  Five- Year  Review 
provided  a  basis  for  the  Site  deletion 
from  the  NPL.  The  report  states  that 
remedial  actions  implemented  at  the 
Site  continuously  remain  protective  of 
the  public  and  the  environment.  Based 
on  the  reported  groundwater  monitoring 
residts,  all  the  Site  related  chemicals  of 
concern  are  below  the  alternate 
concentration  limits  (ACLs). 

EPA,  with  concurrence  from  the  State 
of  Wisconsin,  has  determined  that  all 
appropriate  responses  under  CERCLA  at 
the  Northern  Engraving  Corporation  Site 
have  been  completed  by  the  responsible 
party,  and  no  further  CERCLA  response 
actions  are  appropriate  in  order  to 
provide  protection  of  human  health  and 
enviromnent.  Therefore,  EPA  proposes 
to  delete  the  Site  from  the  NFL. 

Dated:  August  29, 1997. 
Mkiwlk  D.  JonlaB. 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 

IFR  Doc.  97-23840  Filed  9-10-97:  8:45  am] 

■UJNQ  COOK  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[IM  Doctiet  Na  97-196;  RM-0126] 

Radio  Broadcasting  Servicas;  Haiku, 
HI 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Native  Hawaiian 
Broadcasting  seeking  the  allotment  of 
Channel  293C  to  Haiku,  Hawaii,  as  that 
community's  first  local  FM  service. 
Coordinates  utilized  for  this  proposal 
are  20-55-03  and  156-19-33. 

DATES:  Comments  must  be  filed  on  or 
before  October  27. 1997,  and  reply 
comments  on  or  before  November  12, 
1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dan ). 
Alpert,  Esq.,  The  Law  OflBce  of  Dan  J. 
Alport,  2120  N.  21st  Rd.,  Suite  400, 
Arlington.  VA  22201. 


FOR  FURTHER  MFORMATtON  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

8UPPt.EMENTARY  MFORMATKM:  This  is  a  ^ 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-195,  adopted  Augiist  27, 1997,  and 
released  September  5,  1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note-' 
that  fitim  the  time  a  Notice  of 
ProposedRule  Making  is  issued  imtil  the 
matter  is  no  longer  subject  to 
Conunission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Jolm  A.  KarooMM, 

Chief,  Allocations  Branch.  Policy  and  RiUea 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-24006  Filed  9-10-97;  8:45  am] 

■HJJNQ  CODE  Sn2-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodiet  Na  97-197,  RM-91ftq 

Radio  Broadcasting  Services; 
Qoid8niith,TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


f :  The  Commission  requests 
comments  on  a  petition  filed  by  Wild 
West  Broadcasting  Company,  Inc., 
proposmg  the  allotment  of  Channel 
234A  at  Goldsmith,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  234A  can 
be  allotted  to  Goldsmith  in  compliance 


Federal  Register  /  Vol.  62,  No.  176  /  Thursday,  September  11,  1997  /  Proposed  Rules         47787 


with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.9  kilometers  (7.4 
miles)  southwest.  The  coordinates  for 
Channel  234A  at  Goldsmith  are  31-54- 
26  NL  and  102-42-14  WL. 
DATES:  Comments  must  be  filed  on  or 
before  October  27, 1997,  and  reply 
comments  on  or  before  November  12, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  vdth  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gerald  K.  Reid,  President, 
Wild  West  Broadcasting  Company,  Inc., 
P.O.  Box  663,  505  NW  10th  Street, 
Andrews,  Texas  79714  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-197,  adopted  August  27, 1997,  and 
released  September  5, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  DC. 
Hie  complete  text  of  this  decision  may 
also  be  purchased  fixjm  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800, 1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemiiig  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Snbfects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KaroiiMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-24002  Filed  9-10-97;  8:45  am] 
BIUJNQ  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-196,  RM-0151] 

Radio  Broadcasting  Servlcas;  L.a 
Fayatta,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  to 
delete  Chaimel  298A  from  La  Fayette, 
Georgia.  In  its  Petition  for  Rule  Making, 
Tennessee  Instructional  Radio  contends 


that  this  allotment  cannot  be 
implemented  because  of  FAA 
restrictions.  The  deletion  would  require 
the  concurrent  dismissal  of  a 
construction  permit  application  for  this 
allotment  by  Radix  Broadcasting,  Inc. 
(File  No.  BPH-920304MH). 

DATES:  Comments  must  be  filed  on  or 
before  October  27, 1997,  and  reply 
conunents  filed  on  or  before  November 
12. 1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  418-2177. 

SUPPLEMENTARY  IWORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.97-196  adopted  August  27, 1997, 
and  released  September  5, 1997.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 
Washington,  D.C.  The  complete  text  of  ' 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3805, 1231  20th  Street, 
NW,  Washington.  DC  20036. 

List  of  Sulqects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Fedenl  Communications  Commission. 

John  A.  Karonaos, 

Chief,  Allocations  Branch,  Policy  and  Rulet 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-24001  Filed  9-10-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
CooMTMnt  Raquost 

September  5. 1997. 

The  Department  of  Agrictilttire  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  biuden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  May  be 
obtained  by  calling  (202)  720-6746. 

An  agency  May  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iiiformation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Farm  and  Consumer  Service 

Title:  Implementation  of  SMI  for 
Healthy  Children  Study. 

OMB  Control  Number:  0584-New. 

Summary  of  Collection:  The  study 
will  collect  data  firom  a  nationally 
representative  sample  of  School  Food 
Authorities  and  all  child  nutrition  State 
Directors  to  address  current  policy 
needs  including  an  assessment  of  how 
the  School  Meals  Initiative  has  been 
implemented  in  School  Food 
Authorities. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  make 
program  improvements  and  determine 
the  need  for  technical  assistance. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Not-for- 
profit  institutions. 

Number  of  Respondents:  1,620. 

Frequency  of  Responses:  Reporting: 
One-time. 

Total  Burden  Hours:  2,858. 

•  Agricultural  Mariceting  Service 

Title:  Regulating  Governing 
Inspection,  Certification,  and  Standards 
for  Fresh  Fruits,  Vegetables  and  Other 
Products— 7  CFR  51. 

OMB  Control  Number:  0581—0125. 

Summary  of  Collection:  Inforamtion  is 
collected  from  respondents  who  request 
inspection  services. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  identify  those 
respondents  requesting  inspection  and 
the  food  products  requiring  inspection. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Business  or 
other  for-profit. 

Number  of  Respondents:  51,800. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  6,416. 

•  Foreign  Agricultural  Service 

Title:  Certificate  of  Quota  Eligibility. 

OMB  Control  Number:  0551-0014. 

Summary  of  Collection:  Those 
persons  wishing  to  Import  sugar  into  the 
United  States  must  fill  out  a  certificate 
of  quota  eligibility  and  provide 
infocmation  including  quantity  of  sugar, 
name  of  shipper,  name  of  vessel  and 
port  of  loading. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  monitor  and 
control  the  imports  of  sugar. 

Description  of  Respondents:  Business 
or  other  for-profit. 


Number  of  Respondents:  40. 
Frequency  o/flespo/ises;  Reporting: 
On  occasion. 

rota7  Burden  Hours:  333. 

•  Farm  Service  Agency 

Title:  Sugar  Program. 

OMB  Control  Number:  0560-0138. 

Summary  of  Collection:  Information  is 
collected  on  sugar  prtxluction, 
importation,  distribution  and  stocks. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  administer  the 
sugar  program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  51. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Monthly; 
Annually. 

Total  Burden  Hours:  18398. 

•  Agricultural  Reaearch  Service 

Title:  USDA  Record  of  Shipment/ 
Release  of  Exotic  Microorganisms  for 
Biological  ControL 

OMB  Control  Number:  0518-0017. 

Summary  of  Collection:  Information  is 
collected  concerning  shipments  and 
release  of  exotic  microorganisms  for 
biological  control. 

Need  and  Use  of  the  Information:  The 
information  is  entered  into  a  database 
and  contributes  to  biological  control  and 
taxonomic  research  programs. 

Description  of  Respondents:  Federal 
Government;  Not-for-profit  institutions; 
State,  Local  or  Tribal  Government 

Number  of  Respondents:  20. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  5. 

•  Agricultural  Research  Service 

Title:  Grant  Application  Kit 

OMB  Control  Number:  0518-New. 

Summary  of  Collection:  Information 
collected  will  include  an  application  for 
funding  and  a  research  proposal. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  review 
applicants'  qualifications  and  to 
facilitate  merit  review  of  research 
proposals. 

Description  of  Respondents:  Not-fop- 
profit  institutions;  Individuals  or 
households;  Business  or  other  for-profit: 
Farms;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  800. 
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•  Agricultural  Marketing  Service 

Title:  Papayas  Grown  in  Hawaii,  ^ 
Marketing  Order  No.  928. 

OMB  Control  Number:  0581-0102. 

Summary  of  Collection:  Information  is 
collected  from  papaya  growers  and 
handlers  concerning  referendum  ballots 
and  information  related  to  papaya 
supplies,  shipments  and  disposition. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regulate  the 
provisions  of  Marketing  Order  No.  928. 

Description  of  Respondents:  Business 
or  other  for-profit 

Number  of  Respondents:  75. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion: 
Weekly;  Monthly;  Aimually. 

Total  Burden  Hours:  1041. 

•  Agricultural  Research  Service 

Title:  Supplemental  Children's  Survey 
to  the  Continuing  Survey  of  Food 
Intakes  by  Individuals  (CSFII)  1994-96. 

OMB  Control  Number:  0518-0020. 

Summary  of  Collection:  The  survey 
collects  information  on  the  kinds  and 
amounts  of  foods  eaten  by  American 
children. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  assess 
pesticide  residue  exposure  in  the  diets 
of  infants  and  children.  > 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  5200. 

Frequency  of  Responses:  Reporting: 
One  time. 

Total  Burden  Houts:  6500. 

•  Rural  Housing  Service 

Tit7e.-  7  CFR  1956-B,  Debt 
Settlement — Farm  Programs  and  Multi- 
Family  Housing. 

OMB  Control  Number:  0575-0118. 

Summary  of  Collection:  Respondents 
apply  for  settlement  of  indebtedness 
and  provide  ciurent  financial  condition 
including  income,  expenses  and  assets 
and  liabilities. 

Need  and  Use  of  the  Information:  The 
information  is  usedte  determine  the 
acceptability  of  settlement  offers  on 
debts  owed  to  the  GovenmienL 


Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  State,  Local  or  Tribal 
Govermnent. 

Number  of  Respondents:  5,375. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  4,017. 
Donald  Hulcher, 
Departmental  Oearance  Officer. 
[FR  Doc.  97-24128  Filed  9-10-97;  8:45  am) 
BSAJNO  CODE  34ie-«1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Province  Interagency  Executive 
Committee  (PIEC)  Advisory  Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Washington 
Cascades  PEEC  Advisory  Conunittee  will 
meet  on  September  26, 1997  in  North 
Bend,  Washington  (specific  location  yet 
to  be  determined).  "The  meeting  will 
begin  about  12:45  p.m.  and  continue 
until  about  3:30  p.m.  Agenda  items  to  be 
covered  include:  (1)  Discussion  of  the 
Fiimey  Adaptive  Management  Area 
plaiming  process  and  the  level  of 
involvement  in  that  process  desired  by 
the  Advisory  Committee;  (2)  update  on 
the  Mt  Baker-Snoqualmie  National 
Forest  monitoring  and  evaluation 
strategy  revision  process;  (3)  tentative 
agenda  and  topics  for  November 
meeting;  (4)  other  topics  as  appropriate; 
and,  (5)  open  public  forum.  (To  find  out 
the  specific  location  of  the  meeting,  call 
the  information  contact  listed  at  the  end 
of  this  notice  after  Wednesday, 
September  17, 1997.) 

A  field  trip  for  Advisory  Committee 
members  will  take  place  on  Thursday, 
September  25, 1997,  and  Friday 
morning,  September  26, 1997.  Members 
will  tour  portions  of  the  Middle  Fork 
Snoqualmie  River  watershed,  and  areas 
along  the  Interstate  90  corridor  to  the 
top  of  Snoqualmie  Pass.  The  focus  of  the 
field  trip  will  be  recreation  management 


issues  under  the  1990  Mt.  Baker- 
Snoqualmie  National  Forest  Plan,  as 
amended  by  the  1994  Northwest  Forest 
Plan  Record  of  Decision.  The  trip  will 
commence  about  9:00  a.m.  on  Thursday, 
September  25, 1997,  at  the  North  Bend 
Ranger  District  Office,  42404  S.E.  North 
Bend  Way,  in  North  Bend,  Washington, 
and  end  on  Friday,  September  26,  1997, 
at  the  (yet  to  be  determined]  meeting 
location  noted  above  about  11:45  a.m. 

All  Western  Washington  Cascades 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
Interested  citizens  are  also  welcome  to 
join  the  September  25-26  field  trip; 
however,  they  must  provide  their  own 
transportation. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Chris  Hansen-Murray,  Province 
Liaison,  USDA,  Mt  Baker-Snoqualmie 
National  Forest,  21905  64th  Avenue 
West,  Mountlake  Terrace,  Washington 
98043,  42&-744-3276. 

Dated:  September  5, 1997. 
Mary  E.  Wells, 
Acting  Forest  Supervisor. 
(FR  Doc.  97-24113  Filed  9-10-97;  8:45  am] 
BHJJNQ  COOE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Posting  of  Stockyards 

Punuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  markets 
named  below  were  stockyards  as 
defined  by  Section  302(a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  Section  302(b),  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 


Fadiity  No. 


AZ-115. 

AZ-116. 

GA-219 

GA-220 

GA-221 

SC-155 


Name  and  location  of  stockyard 


Tucson  Livesiodc  Auction.  Inc.,  It/iarana.  Arizona _ 

Arizona  Livestock  Auction,  Inc.,  Phoenix,  Arizona „ _ 

Gray  Beii  Auction  Company  and.  Gray  Bed  Animal  Auction,  Royslon,  Georgia 

Henderson  Event  Center.  Inc..  College  Parte.  Georgia 

Ranger  Horse  Auction,  Ranger.  Georgia  

David  StegaN  Auction  Co.,  RidgeviHe,  South  CaroNoa 


Dale  of  posting 


October  30, 1996. 
May  13. 1997. 
April  28,  1997. 
April  25,  1997. 
June  13,  1997. 
Febmary  20. 1997. 
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Done  at  Washington.  D.C.  this  28th  day  of 
August  1997. 
Daniel  L.  Van  Ackerm, 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Programs. 
{FR  Doc.  97-24016  Filed  9-10-97;  8:45  am] 
MLUNQOOOE  3410-e(-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Infonnatlon  Collection  Activity; 
Comment  Request 

AQBICY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35,  as  amended),  the 
Rural  Utilities  Service's  (RUS)  invites 
comments  on  this  infonnation 
collection  for  which  RUS  intends  to 
request  approval  &om  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  November  10, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carolyn  W.  £)otson.  Program  Support 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  1400  Independence  Ave.,  SW., 
STOP  1524.  Room  0227  South  Bvdlding, 
Washington,  D.C.  20250-1524. 
Telephone:  (202)  720-1928.  FAX:  (202) 
690-2268.  ,  ,■ 

SUPPLEMENTARY  INFORMATION: 

Title:  Financial  Requirements  and 
Expenditure  Statement,  Electric. 

OA<B  Control  Number:  0572-0015. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  This  collection  is  necessary 
to  comply  with  the  applicable 
provisions  of  the  RUS  loan  contract 
Borrowers  submit  requisitions  to  RUS 
for  funds  for  projects  costs  inciured. 
Insiued  loan  funds  will  be  advanced 
only  for  projects  which  are  included  in 
the  RUS  approved  borrower's 
construction  workplan  orapproved 
amendment  and  in  an  approved  loan,  as 
amended.  The  process  of  loan  advances 
establishes  the  beginning  of  the  audit 
trail  of  the  use  of  loan  funds  which  is 
required  for  subsequent  RUS 
compliance  audits. 

The  Form  595  is  used  as  a  requisition 
for  advances  of  funds.  The  form  helps 
to  assure  that  loan  funds  are  advanced 
only  for  the  budget  purposes  and 
amounts  approved  by  RUS.  According 
to  the  applicable  provisions  of  the  RUS 
loan  contract,  borrowers  must  certify 
with  each  request  for  funds  to  t>e 


approved  for  advance,  that  such  funds 
are  for  projects  previously  approved. 

Estimate  of  Burden:  Public  reporting 
bxirden  for  this  collection  of  information 
is  estimated  to  average  11  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
880. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  29,040. 

Copies  of  this  information  collection, 
and  related  form  and  instructions,  can 
be  obtained  from  Carolyn  W.  E)otson, 
Program  Support  and  Regulatory 
Analysis,  at  (202)  720-1928. 

Comments  are  invited  on:  (a)  Whether 
this  propbsed  collection  of  information 
is  necessary  for  the  pro[)er  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program  Support 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agricultiue, 
STOP  1522, 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522.  FAX: 
(202)  720-4120. 

All  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  August  28, 1997. 
WallyBeyvr. 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  97-24162  Filed  »-10-97;  8:45  am] 
■RJJNQ  COOC  3410-1S-P 


DEPARTMerr  of  commerce 

Nationai  Ocaanic  and  Atmospharic 
Administration 

[LO.  090297C] 

Western  Pacific  Rshery  Management 
Council;  PuMIc  Meeting 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Vessel  Monitoring 
Systems  (VMS)  Committee. 
DATES:  The  meeting  will  be  held  on 
September  30, 1997,  from  9:00  a.m.  to 
12:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office,  Conference  Room, 
1164  Bishop  Street,  Suite  1400, 
Honolulu,  HI;  telephone:  (808)  522- 
8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The  VMS 
Committee  will  hold  a  meeting  to 
discuss  and  formulate  recommendations 
for  the  Council  to  consider  at  its  94th 
meeting  to  be  held  in  November  1997. 
The  VMS  committee  plans  to  discuss 
Hawaii  longline  VMS  Data 
confidentiality,  VMS  data  for  fisheries 
research,  future  direction  of  the  VMS 
program,  and  consider  other  business  as 
required. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Committee  action  during  this 
meeting.  Committee  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
aiudhary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fex),  at  least  5 
days  prior  to  meeting  date. 

Dated:  September  5. 1997. 
Bmcs  C  Morahaad, 

Acting  Director,  Office  df  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-24066  Filed  9-10-97;  8:45  am) 
MLLMG  0006  mO-O-f 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[LD.  0006978] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

scientific  research  permits  (1079, 1080). 

SUMMARY:  Notice  is  hereby  given  that 
Notice  is  hereby  given  that  Ceorgia- 
Pacific  West,  Inc.  (GPWI)  in  Fort  Bragg. 
CA,  and  Dr.  Jerry  J.  Smith,  San  Jose 
State  University  in  San  Jose,  CA,  have 
applied  in  due  form  for  permits 
authorizing  takes  of  a  threatened  species 
for  scientific  research  purposes. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  October  14, 1997. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resotirces,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707  575-6066). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Protected  Species  Division  in  Santa 
Rosa,  CA. 

SUPPLEMENTARY  INFORMATION:  GPWI  and 
Dr.  Jerry  J.  Smith  request  permits  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

GPWI  (1079)  requests  a  five-year 
permit  for  takes  of  juvenile,  threatened, 
central  California  coast  coho  salmon 
lOncorhynchus  kisutch)  associated  with 
fish  population  studies  on  GPWI 
properties  in  Mendocino  County 
Drainages  of  the  Big,  Ten-Mile,  and 
Noyo  Rivers,  Salmon,  Pudding  and  Usal 
Creeks  and  other  small  coastal  streams 
between  the  Navarro  River  and  Us«d 
Creek  within  the  Evolutionarily 
Significant  Unit  (ESU).  The  studies 
consist  of  coho  salmon  distibution  and 
abundance  surveys  for  which  ESA-listed 
fish  are  proposed  to  be  taken.  ESA-listed 
fish  will  be  captured,  anesthetized, 
handled  (identified  and  measiued), 
allowed  to  recover  from  the  anesthetic, 
and  released. 

Dr.  Jerry  J.  Smith  (1080)  requests  a 
five-year  permit  for  takes  of  juvenile, 
threatened,  central  California  coast  coho 
salmon  (Oncoiiiynchus  kisutch) 
associated  with  fish  population  studies 
in  defined  drainages  of  Marin,  San 
Mateo  and  Santa  Cruz  Cotmties  within 
the  Evolutionarily  Significant  Unit 
(ESU).  The  studies  consist  of  five 


assessment  tasks  for  which  ESA-listed 
fish  are  proposed  to  be  taken:  1] 
Presence/absence,  2)  population 
estimates,  3)  spa%vner  siuveys,  4)  tissue/ 
scale  sampling  for  genetic  studies,  and 
5)  microhabitat  utilization.  ESA-listed 
adult  and  juvenile  fish  will  be  observed 
or  captured,  anesthetized,  handled 
(weighed,  measured,  fin-clipped), 
allowed  to  recover  from  the  anesthetic, 
and  released.  Indirect  mortalities  are 
also  requested. 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holdktg  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  above  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Dated:  Septembn'4, 1997. 
Nancy  Oia, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Kktrine 
Fisheries  Service. 

(FR  Doc.  97-24067  Filed  9-10-97;  8:45  am] 
WLUNQ  cooE  »^<^-a-f 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

p.D.  080297A] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  1056 
(P770«73)  and  modification  1  to 
scientific  research/enhancement  permit 
1010  (P503S). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  permit  to  the  Coastal 
Zone  and  Estuarine  Studies  Division, 
Northwest  Fisheries  Science  Center, 
NMFS  at  Seattie,  WA  (CZESD)  and  a 
modification  to  a  permit  to  the  Idaho 
Department  of  Fish  and  Game  at  Boise, 
ID  (IDFG)  that  authorize  takes  of 
Endangered  Species  Act-listed  species 
for  the  purpose  of  scientific  research, 
subject  to  certain  conditions  set  forth 
therein. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  131 5  East-West  Highway,  Silver 


Spring,  MD  20910-3226  (301-713-1401); 
and 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

SUPPt.EMENTARY  INFORMATION:  The 
permit  and  the  modification  to  a  permit 
were  issued  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESAJtie  U.S.C.  1531-1543) 
and  the^NMFS  regulations  governing 
ESA-listed  fish  and  wildlife  permits  (50 
CFR  parts  217-222). 

Notice  was  published  on  Jime  9, 1997 
(62  FR  31410)  that  an  application  had 
been  filed  by  CZESD  for  a  scientific 
research  permit  (P770#73).  Permit  1056 
was  issued  to  CZESD  on  August  11, 
1997.  Permit  1056  authorizes  CZESD 
takes  of  juvenile,  threatened,  naturally- 
produced  and  artificially-propagated. 
Snake  River  spring/summer  chinook 
salmon  [Oncoiitynchus  tshawytscha) 
associated  with  two  scientific  research 
studies.  The  objective  of  Study  1  is  to 
characterize  the  run-timing  of  wild  fish 
over  a  period  uf  years  to  determine  if 
consistent  patterns  are  apparent,  and  to 
use  this  information  for  real-time 
management  decisions  regarding  water 
allocation  during  the  smolt 
outmigrations.  The  long-term  objectives 
of  Study  2  are  to  monitor  the  nature  and 
extent  of  genetic  change  over  time  in 
supplemented  and  luisupplemented 
populations  and  to  correlate  the  genetic 
changes  with  measures  of  productivity. 
The  results  of  this  study  would  also 
provide  information  on  population 
structure  and  efiiective  population  size. 
Permit  1056  expires  on  December  31, 
2001. 

Notice  was  published  on  June  9, 1997 
(62  FR  31410)  that  an  application  had 
been  filed  by  IDFG  for  modification  1  to 
scientific  research/enhancement  permit 
1010  (P503S).  Modification  1  to  permit 
1010  was  issued  to  IDFG  on  August  22, 
1997.  Permit  1010  authorizes  IDFG  takes 
of  juvenile,  ESA-listed,  Snake  River 
spring/smnmer  chinook  salmon 
(Oncorhynchus  tshawytscha)  associated 
with  a  captive  rearing  program.  For 
modification  1,  IDFG  is  authorized  to 
release  a  small  number  of  mature  spring 
chinook  salmon  irom  its  captive  rearing 
program  to  obtain  infonnation  on  the 
spawning  behavior  and  success  of 
outplanted  fish  as  well  as  to  examine 
the  efficacy  of  all  procedures  associated 
with  the  program.  Experimental 
outplanting  will  allow  IDFG  to  refine 
transport,  acclimation,  release, 
segregation,  and  monitoring  methods  for 
future  releases.  In  addition,  excess 
hatchery-produced  jacks  will  be 
sacrificed  for  cryopreservation  of  sperm. 
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dissection  for  disease  or  physiological 
analysis,  and  genetic  sampling.  The 
release  and/or  disposition  of  maturing 
fish  are  for  experimental  purposes.  The 
release  of  mature  ESA-listed  fish  is  valid 
in  1997  only.  The  sacrifice  of  excess 
hatchery-produced  )aclu  is  valid  for  the 
duration  of  permit  1010.  Permit  1010 
expires  on  December  31,  2000. 

Issuance  of  the  permit  and  the 
modification  to  a  permit,  as  required  by 
the  ESA.  was  based  on  a  finding^hat 
such  actions:  (1)  Were  requested/ 
proposed  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  ESA- 
listed  species  that  is  the  subject  of  the 
permits,  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  ESA-listed 
species  permits. 

Dated:  September  5. 1997. 
Nancy  Oa. 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  NationaJ  Marine 
Fisheries  Service. 

(FR  Doc.  97-24127  Filed  9-10-97;  S:4S  am] 
MLUNQCOOe  M1«-2a-F 


COMMOOITY  FUTURES  TRADING 
COMMISSION 

Perfonnance  of  Certain  Functions  by 
NMional  Futures  Association  With 
Respect  to  Non-U.S.  Rrms  and  Non- 
U.S.Mart(ets 


f:  Commodity  Futures  Trading 
Commission. 
ACTION:  Notice  and  order. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
authorizing  National  Futures 
Association  (NFA)  to  perform  fitness 
checks  with  respect  to  (1)  foreign  firms 
acting  in  the  capacity  of  futiues 
commission  merchants  (FCMs)  seeking 
relief  imder  Rule  30.10  and  (2)  any 
applicant  for  registration  or  registrant 
having  or  seeking  to  add  a  foreign 
principal,  subject  to  any  limitations  by 
individual  o&hore  jurisdictions  that 
fitness  information  solely  be 
communicated  to  and  among  regulators. 
In  addition,  the  Commission  is 
authorizing  NFA  (1)  to  receive  filings 
from  foreign  firms  acting  in  the 
capacities  of  commodity  pool  operators 
(CPOs)  and  commodity  trading  advisors 
(CTAs)  filing  for  exemption  from 
registration  under  Rule  30.5,  (2)  to 
monitor  compliance  with  Rule  30.10. 
Rule  30.5.  and  the  provisions  of 
Deutsche  Terminborse  (DTB)  terminal 
placement  relief.  (3)  to  receive  filings 
from  FCMs  with  respect  to  order 
transmittal  procedure  relief  for  foreign 


futiuBS  and  options  orders.  (4)  to  receive 
documentation  pertaining  to  Globex  and 
New  York  Mercantile  Exchange 
(NYMEX)  ACCESS  "pass-the-book" 
relief,  and  (5)  to  maintain  and  serve  as 
the  official  custodian  of  certain     ^ 
Commission  records. 
EFFECTIVE  DATE:  September  11.  1997. 
FOA  FURTHER  MFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  N.W.,  Washington, 
D.C  20581.  Telephone:  (202)  418-5430. 

United  States  of  America 

Before  the  Comniodity  Futures  Trading 
Commiaaion  Order  Authoriziiig  the 
Perfbrmance  of  Certain  Functions  With 
Respect  to  Non-U.S.  Firms  and  Non- 
US.  Markets 

I.  Authority  and  Background 

Section  8a(10)  of  the  Commodity 
Exchange  Act  ^  (Act)  provides  that  the 
Commission  may  authorize  any  person 
to  perform  any  portion  of  the 
registration  functions  imder  the  Act, 
notwithstanding  any  other  provision  of 
law.  in  accordance  with  rules  adopted 
by  such  person  and  submitted  to  the 
Commission  for  approval  or.  if 
applicable,  for  review  pursuant  to 
Section  17(j)  of  the  Act '  and  subject  to 
the  provisions  of  the  Act  applicable  to 
registrations  granted  by  the 
Conunission.  Section  17(o)(l)  of  the 
Act  3  provides  that  the  Commission  may 
require  NFA  to  perform  Commission 
registration  functions,  in  accordance 
with  the  Act  and  NFA  rules.  The 
Commission's  Division  of  Trading  and 
Markets  (Division)  received  a  letter  from 
NFA  expressing  NFA's  willingness  to 
perform  certain  functions  now 
performed  by  the  Commission,  to 
undertake  to  protect  the  confidentiality, 
security  and  integrity  of  information 
received  and  to  abide  by  any  additional 
use  requirements  or  limitations 
regarding  the  receipt  and  handling  of 
information  from  foreign  jurisdictions, 
as  discussed  below.* 

Upon  consideration,  the  Commission 
has  determined  to  authorize  NFA, 
effective  September  11, 1997,  to  perform 
the  foUoMring  functions,  subject  to  any 
.limitations  by  individual  offshore 
jurisdictions  that  fitness  information 
solely  be  communicated  to  and  among 
governmental  regulators:  (1)  For  foreign 
firms  acting  in  the  capacity  of  an  FCM, 


fitness  checks  and  monitoring  of 
compliance  with  Rule  30.10'  relief 
granted  to  the  firm's  r^ulator  or  self- 
regulatory  organization  (SRO);  (2)  for 
foreign  firms  acting  in  the  capacities  of 
CPOs  and  CTAs.  accepting  filings  that 
comply  with  Rule  30.5;  (3)  conducting 
fitness  inquiries  directed  to  foreign 
regulatory  and  self-regulatory  bodies 
with  respect  to  any  firm  applying  for 
registration  under  the  Act  or  any 
registrant  having  or  adding  a  foreign 
principal;  (4)  receiving  documentation 
pertaining  to  Globex  and  NYMEX 
ACCESS  "pass-the-book"  relief;  (5) 
receiving  filings  from  FCMs  with 
respect  to  order  transmittal  procedure 
relief  for  foreign  futures  and  options 
orders;  (6)  monitoring  DTB  terminal 
placement  relief;  and  (7)  maintaining 
and  serving  as  the  official  custodian  of 
records  for  the  filings  and 
acknowledgment  requirements 
submitted  by  (a)  exchange  member  fiirm 
seeking  "pass-the-book"  relief,  (b)  FCM: 
seeking  order  transmittal  procedure 
relief,  or  (c)  firms  intending  to  ope^te 
DTB  computer  terminals  in  the  U.S., 
and  maintaining  requests  and  related 
materials  submitted  pursuant  to  Rules 
30.10  and  30.5  or  obtained  in  the  course 
of  conducting  foreign  fitness  inquiries. 
As  discussed  below,  each  of  these 
functions  involves  the  registration  or 
exemption  frota  registration  of  non-U.S. 
persons  or  is  related  to  trading  by  U.S. 
persons  on  non-U.S.  maiiiets.  In  the 
future,  the  Commission  may  delegate 
other  similar  adniinistrative  and 
processing  functions  by  letter  and 
Conunission  Advisory. 

A.  Foreign  FCM  Fitness  and  Compliance 
With  Rule  30.10 

Rule  30.10  allows  the  Commission  to 
exempt  a  foreign  firm  acting  in  the 
capacity  of  an  FCM  from  compliance 
with  certain  Commission  rules  and 
regulations  based  upon  the  firm's 
compliance  with  comparable  regulatory 
requirements  imposed  by  the  firm's 
home-country  regulator.  The 
Commission  has  established  a  process 
whereby  a  foreign  regulator  or  SRO  can 
petition  on  behalf  of  its  regulatees  or 
members,  respectively,  for  such  an 
exemption  based  upon  the 
comparability  of  the  regulatory  structure 
in  the  foreign  jurisdiction  to  that  under 
the  AcL^  This  petition  process  requires 
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•7U.S.C$12a(10)(1994). 
*7U.S.C  $21(0(1994). 
»7U.S.C§21(o)(l)(19»4). 
*'ni0  Diviaioo  racalvad  the  lattar  from  ^fFA  on 
Augiut  27. 1997. 


^CommiMkm  rule*  lafeiKd  to  barain  can  be 
(ound  at  17  CFR  Ch.  I  (1997). 

*The  specific  elamenU  oxAmined  in  evaluating 
whatfaor  the  partioxlar  foreign  regulatory  program 
providas  a  baais  for  permitting  subslitutad 
compliance  for  purpoaea  of  exemptive  t«Utf 
pursuant  to  Com^lkaion  Rule  30.10  are  aet  forth  in 
Appendix  A  to  p4lK  30.  "Interpretative  Statement 
writh  Respect  to  Commiaaion's  Exemptive  Authority 


that  the  Commission  issue  an  Order 
granting  general  relief  subject  to  certain 
conditions  ^  and  that  individual  firms 
then  be  granted  confirmation  of  such 
relief.  Firms  seeking  confirmation  of 
Rule  30.10  relief  must  make  the 
required  representations  ^  set  forth  in 


Und^  Section  30.10  of  its  Rules"  and  include  the 
following:  (1)  Registration,  authorization  or  other 
form  of  licensing,  fitness  review  or  qualification  of 
persons  (both  individuals  and  firms)  through  which 
customer  orders  are  solicited  and  accepted:  (2) 
minimum  financial  requirements  for  these  persons 
who  accept  customer  fixnds;  (3)  protection  of 
customer  funds  from  misapplication:  (4)  minimum 
sales  practice  standards,  including  the  disclosure  of 
the  risks  of  futures  transactions:  (5)  recordkeeping 
and  reporting  requirements;  (6)  procedures  to  aud^t 
for  compliance  with,  and  to  take  action  against 
those  persons  who  violate,  the  requirements  of  the 
program;  and  (7)  the  existence  of  appropriate 
information-sharing  arrangements. 

'  These  conditions  usually  require  the  regulator 
or  SRO  responsible  for  monitoring  the  compliance 
of  the  firm  with  the  regulatory  requirements 
described  in  the  Rule  30.10  petition  to  represent  in 
writing  to  the  Commission  the  following:  (1)  Each 
firm  for  which  relief  is  sought  is  registered,  licensed 
or  authorized,  as  appropriate,  and  is  otherwise  in 
good  standing  >inder  the  standards  of  its  place  of 
.  domicile:  such  firm  is  engaged  in  business  with 
customers  located  in  the  location  of  the  regulator 
or  SRO  as  well  as  in  the  U.S.:  and,  such  firm  would 
not  statutorily  disqualified  from  registration  under 
Section  8a(2)  cf  the  Act;  (2)  it  will  monitor  firms 
to  which  reUef  is  granted  for  compliance  with  the 
regulatory  requirements  for  which  substituted 
compliance  is  accepted  and  will  promptly  notify 
the  Commission  or  NFA  of  any  change  in  status  of 
a  firm  which  would  affect  its  continued  eligibility 
for  the  exemption  granted  hereunder,  including  the 
termination  of  its  activities  in  the  U.S.;  (3)  all 
transactions  on  the  exchanges  under  the 
jurisdiction  of  the  regulator  or  SRO  with  respect  to 
customers  resident  in  the  U.S.  will  be  made  on  or 
subject  to  the  rules  of  each  respective  exchange  and 
the  Commission  will  receive  prompt  notice  of  all 
material  changes  in  such  exchanges'  codes  and 
regulations;  (4)  customers  resident  in  the  U.S.  will 
be  provided  no  less  stringent  regulatory  protection 
than  customers  in  the  country  where  the  regulator 
or  SRO  is  located  under  all  relevant  provisions  of 
law;  and  (5)  it  will  cooperative  with  the 
Commiaaion  with  respect  to  any  inquires 
concerning  any  activity  subject  to  regulation  under 
the  Part  30  rules,  including  sharing  the  information 
specified  in  Appendix  A  to  the  Part  30  rules  on  an 
"as  needed"  basis,  and  becomes  aware  of  any 
information  which  in  its  judgment  affects  the 
financial  or  operational  viability  of  a  firm  doing 
business  in  the  U.S.  pursuant  to  an  exemption 
granted  under  Rule  30.10. 

*  These  representations  generally  require  the  firm 
to:  (1)  Consent  to  jurisdiction  in  the  U.S.  and 
designate  an  agent  for  service  of  proceaa  in  the  U.S. 
in  accordance  with  the  requirements  set  forth  in 
Rule  30.5:  (2)  agree  to  make  its  books  and  records 
available  upon  the  request  of  any  representative  of 
the  Commission  or  the  U.S.  Department  of  fustice; 
(3)  agree  that  all  futures  or  regulated  option 
transactioiu  with  respect  to  U.S.  customers  will  be 
made  on  or  subject  to  the  rules  of  the  applicable 
exchange  and  will  be  undertaken  consistent  with 
rules  and  codes  under  which  such  firm  operates:  (4) 
represent  that  no  principal  of  the  firm  would  be 
diaqualified  under  Section  8a(2)  of  the  Act  from 
registering  to  do  business  in  the  U.S.  and  notify  the 
Commission  promptly  of  any  change  in  that 
representation:  (S)  disclose  the  identify  of  each  U.S. 
affiliate  or  subsdiary:  (6)  agree  to  be  subject  to  NFA 
arbitration;  (7)  conaent  to  the  releeae  of  certain 
financial  information:  (8)  refuse  U.S.  customers  the 


the  Rule  30.10  Order  issued  to  the 
regulator  or  SRO  bom  the  firm's  home 
coimtry.  The  regulator  or  SRO  forwards 
to  the  Commission  the  firm's 
representations  along  with  a  request  for 
confirmation  of  Rule  30.10  relief  as  to 
the  particular  firm.  The  Commission 
grants  a  particular  firm  Rule  30.10  relief 
after  verifying  the  firm's  fitness  ^  and 
compliance  with  the  conditions  of  the 
appropriate  Rule  30.10  Order  and  with 
Division  of  Trading  and  Markets 
Advisory  41-93.  if  applicable. >° 

The  C^ommission  believes  that,  once  it 
has  examined  the  foreign  jurisdiction's 
regulatory  structure  and  issued  an  Order 
under  Rule  30.10  granting  general  relief 
based  upon  the  comparability  of  that 
structure  to  the  structure  under  the  Act. 
the  steps  needed  to  determine  if  relief 
is  appropriate  for  particular  firms  are 
sinular  to  those  undertaken  in  the 
course  of  fitness  checks  performed  by 
NFA  with  respect  to  applicants  for 
registration  under  the  Act.  The 
Commission  further  believes  that  it  is 
appropriate  for  NFA  to  imdertake  the 
performance  of  these  steps  to  the  extent 
the  appropriate  foreign  regulator  and/or 
other  market  authority  can  share 
information  direcUy  with  NFA.  since  it 
has  previously  been  authorized  to 
perform  similar  steps  for  applicants. 
Accordingly,  by  this  Order.  NFA  is 
authorized  to  receive  requests  for  Rule 


option  of  not  having  their  funds  segregated  from  the 
firm's  proprietary  funds,  even  if  that  option  is 
generally  available  under  local  law;  (9)  consent  to 
report  the  value  of  funds  required  to  be  segregated 
on  behalf  of  U.S.  customers:  and  (10)  undertake  to 
comply  with  the  provisions  of  law  and  rules  which 
form  the  basis  for  granting  the  exemption.  These 
representations  may  vary  frx>m  order  to  order 
depending  upon  the  regulatory  structure  of  the 
firm's  home  country.  To  date,  eleven  orders  have 
been  issued  for  the  following  regulators  and  self- 
regulatory  organizations:  Sydney  Futures  Exchange, 
53  FR  44856  (November  7, 1988):  Singagpore 
International  Monetary  Exchange  Limited,  54  FH 
806  (January  10, 1989):  Montreal  Exchange,  54  FR 
11179  (March  17, 1989);  United  Kingdom  regulators 
and/or  SROs  (Securities  and  Investments  Board, 
Securities  and  Futures  Association,  and  Investment 
Management  Regulatory  Organization),  54  FR 
21S99,  21604.  21609,  and  21614  (May  19,  1989),  56 
FR  14017  (April  5, 1991):  Toronto  Futures 
Exchange,  55  FR  10611  (March  22, 1990):  Tokyo 
Grain  Exchange,  58  FR  10953  (February  23, 1993): 
MEFF  Renu  Fija,  60  FR  30462  (June  9, 1995);  New 
Zealand  Futures  and  Options  Exchange,  61  FR 
64085  (December  10, 1996):  and  MEFF  Renta 
Variable,  62  FR  16687  (April  8,  1997). 

*The  firm's  fitness  is  verified  by  checking  the 
following  sources  for  any  information  on  the  firm: 

(1)  The  Office  of  Proceedings  for  reparations  cases: 

(2)  the  Division  of  Trading  and  Markets  for  contract 
market  exchange  actions:  and  (3)  NFA's 
Clearinghouse  of  Disciplinary  Information  (GDI)  for 
NFA  actions. 

">  Division  of  Trading  and  Markets  Advisory  41- 
93  outlines  procedures  bx  firms  applying  for 
confirmation  of  exemptive  relief  under  Rule  30.10 
that  have  affiliates  or  subsidiaries  in  the  U.S.  It  is 
reprinted  as  CFTC  Interpretative  Letter  No,  93-6S, 
(1992-1994  Transfer  Binder)  Comm.  FuL  L.  Rep. 
(OCH)  125.784  Quly  26, 1993). 


30.10  relief  on  behalf  of  firms  which  are 
acting  in  the  capacity  of  an  FCM  for 
purposes  of  handling  orders  for  foreign 
futures  or  futures  options  products  for 
U.S.  persons  and  which  are  regulatees  of 
a  foreign  regulator  or  members  of  a 
foreign  SRO  to  which  the  Commission 
has  issued  an  order  pursuant  to  Rule 
30.10,  to  verify  such  firms'  fitness  and 
compliance  with  the  conditions  of  the 
appropriate  Rule  30.10  Order  and 
ENvision  of  Trading  and  Markets 
Advisory  41-93,  and  to  exempt 
qualifying  firms  from  registration 
pursuant  to  Rule  30.10. 

B.  Foreign  CPO  and  CTA  Compliance 
With  Rule  30.5 

Rule  30.5  provides  an  exemption  from 
registration  as  a  CPO,  CTA  or 
introducing  broker  (IB)  to  any  qualifying 
non-domestic  person,  other  than  a 
person  required  to  be  registered  as  an 
FCM,  who  solicits  U.S.  residents  to 
trade  foreign  fotures  or  options.  To 
qualify  for  the  exemption  from 
registration  imder  Rule  30.5,  the  non- 
domestic  person  must  enter  into  a 
written  agency  agreement  with  one  of 
the  following:  (1)  The  FCM  carrying  the 
foreign  futures  or  options  account  tiiat 
the  non-domestic  person  solicited  in  the 
U.S.;  (2)  any  futures  association 
registered  under  the  Act;  '^  or  (3)  any 
other  person  located  in  the  U.S.  in  the 
business  of  acting  as  an  agent  for  service 
of  process.  The  agreement  must  provide 
that  the  FCM,  registered  futures 
association  or  other  designated  person  is 
authorized  to  serve  as  the  agent  of  the 
non-domestic  person  for  purposes  of 
accepting  delivery  and  service  of 
communications  fixim  the  Commission, 
U.S.  Department  of  Jtistice,  any  SRO  or 
any  foreign  futures  or  foreign  options 
customer.'^  Qualifying  persons  who  act 
in  the  capacities  of  IBs,  CPOs  and  CTAs 
and  who  are  located  outside  of  the  U.S. 
may  be  eligible  to  use  the  procedure 
provided  by  Rule  30.5.  By  this  Order, 
NFA  is  authorized  to  accept  filings  for 
exemption  from  registration  under  Rule 
30.5  and  supporting  agreements  from 
qualifying  persons  acting  as  CPOs  or 
CTAs  '3  provided  such  persons  offier 
their  products  and  services  solely  to 
qualified  eligible  participants  (QEPs)  or 
qualified  eligible  clients  (QECIs)  as 
described  in  Rule  4.7.'^  Under  Rule 


"  NFA  is  ctimntly  the  only  fiiturM  aModadoo  lo 
regulated. 

"52  FR  28980,  28990  (August  5. 1987). 

"  NFA  already  accepts  filings  for  examptiOD  frtm 
registration  under  Rule  30.5  and  supporting 
agreements  from  qualifying  persons  acting  as  IBs. 

"Such  persons  are  generally,  FCMs,  CPOs, 
CTAs.  broker-dealers,  investment  companies, 
banks,  insurance  companies,  employee  benefit 
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30.5(d),  any  person  exempt  from 
registration  with  the  Commission  in 
accordance  with  the  provisions  of  Rule 
30.5  must,  upon  the  request  of  any 
representative  of  the  Commission  or  the 
U.S.  Department  of  Justice,  provide  the 
records  such  person  is  required  to 
maint^'in  under  Rule  30.5  at  the  place  in 
the  U.S.  designated  by  the 
representative  within  72  hours  after  the 
person  receives  the  request. 

C.  Foreign  Fitness  Inquiries  of  Any 
Applicant  for  CFTC  Registration  or 
RegistTxint  Having  a  Foreign  Principal 

As  part  of  the  registration  process, 
NFA  reviews  the  fitness  of  any  foreign 
principal  of  an  applicant  for  registration 
and  any  foreign  principal  subsequently 
listed  with  a  registrant  by  means  of  a 
criminal  background  check  through 
INTERfHDL»*  In  addition,  in  cases  of  a 
foreign-domiciled  applicant  &in  with  a 
foreign  principal,  NFA's  fitness  review 
encompasses  a  check  with  a  foreign 
regulator  or  SRO.  Under  cxurent 
practice,  NFA  must  forward  the  request 
for  fitness  information  to  the  Division, 
which  then  requests  the  information 
from  the  foreign  regulator  and/or  SRO  in 
the  jurisdiction  of  the  principal's 
residence.  Information  received  from 
the  foreign  regulator  and/or  SRO  by  the 
Commission's  staff  is  subsequently 
forwarded  to  NFA.  NFA  evaluates  this 
information  based  on  the  standards  set 
forth  in  its  Registration  Investigation 
Procedures  Manual  in  making  its 
determination  as  to  whether  to  grant 
registration.  These  standards  were 
reviewed  by  the  Commission  in 
February  1996.'*  The  Division  has 
reconunended  that  NFA  consider 
expanding  foreign  fitness  inquiries  to 
include  previous  employment  locations 
within  the  prior  five  years  in  addition 
to  requesting  information  from 
authorities  in  the  foreign  jtirisdiction 
where  the  applicant  resides.'^  The 
Division  also  recommended  that  NFA 
consider  enhancing  foreign  fitness 
inquiries  to  include  any  principal  with 
a  U.S.  residence  who  has  worked  abroad 


plans,  business  development  companies,  certain 
business  entities  with  total  assets  in  excess  of 
S5.000.000.  natural  persons  with  net  worth  in 
excess  of  Si  ,000.000  (or  with  individual  income  in 
each  of  the  two  most  recent  years  in  excess  of 
S200.000  or  joint  income  of  S300,000),  certain 
governmental  entities  and  non-U.S.  persons. 

"  For  these  purposes,  NFA  considers  a  foreign 
principal  to  be  any  person  with  a  current  address 
outside  of  the  U.S.  It  does  not  include  a  foreign 
national  who  has  recently  moved  to  the  U.S.  but 
would  include  a  U.S.  citizen  who  has  moved 
abroad. 

'•  Review  of  the  Registration  Fitness  Prxygram  of 
National  Futures  Association.  Commodity  Futures 
Trading  Commission.  Division  of  Trading  and 
Markets  (February  1996)  (hereinafter,  the  Review). 

"  Review.  Recommendation  No.  3b  at  7-8. 


for  a  period  of  at  least  six  months  during 
the  prior  five  years.  By  this  Order,  NFA 
is  authorized  to  request  fitness 
information  directly  from  the  relevant 
foreign  regulator(s)  and/or  SRO(s)  of  any 
applicant  for  registration  or  registrant 
having  a  foreign  principal  to  the  extent 
the  Commission  has  advised  NFA  such 
regulator  is  %villing  to  transfer  such 
information  directly  to  NFA.  The 
relevant  foreign  regulatorfs)  and/or 
SRO(s)  of  any  applicant  for  registration 
includes  foreign  regulators  and/or  SROs 
in  all  employment  locations  of  the 
applicant  for  the  five  years  prior  to  the 
date  of  the  application.  NFA  is  further 
authorized  to  request  fitness 
information  on  any  principal  who  has 
worked  outside  of  the  U.S.  for  at  least 
six  months  during  the  five  years 
preceding  the  filing  of  Form  8-R  to  the 
same  extent.'* 

D.  Globex  and  NYMEX  ACCESS  "Pass- 
the-Book"  Relief 

The  Chicago  Mercantile  Exchange's 
(CME's)  Globex  trading  system  and 
NYMEX's  ACCESS  trading  system 
permit  the  trading  of  contracts  of  those 
respective  exchanges,  and  those  of 
certain  foreign  exchanges,  via  electronic 
media  outside  of  regular  U.S.  trading 
hours.  In  response  to  a  request  for  relief 
on  behalf  of  FCM  member  firms  of  the 
CME  and  the  Chicago  Board  of  Trade 
(CBT).>"  the  Division  adopted  a  no- 
action  position  with  respect  to  certain 
Commission  registration  requirements 
that  would  apply  to  the  member  firms 
and  their  foreign  affiliates  in  France  and 
the  United  Kingdom  that  "pass  the 
book"  *"  of  customer  orders  for  entry 
into  the  Globex  ^^  electronic  trading 
system  and  to  personnel  involved  in 
that  process.  ^2  7^8  Division  required 
the  exchanges  to  notify  the  Commission 


'■Each  firm  applying  for  registratioo  must  file  a 
Fonn  8-R  for  each  principal,  and  registrants  must 
file  a  Form  S-R  for  each  new  principal.  Rules 
3.10(aM2),  3.32. 

<*CBT  was  a  participant  in  Globex  from  June 
1992  through  May  1994. 

i°The  term  "pass  the  book"  refers  to  the  process 
which  orders  for  exchange  contracts  received  for  or 
on  behalf  of  customers  of  an  exchange  member  firm 
are  transfanad  for  entry  into  Globex  terminals 
located  in  a  ix>n-U.S.  office  of  a  foreign  affiliate  of 
that  exchange  member  firm  outside  normal  U.S. 
btisiness  hours. 

"  The  )une  20, 1988  agreement  between  the 
Chicago  Mercantile  Exchange  and  Reuters  Holdings 
PLC  which  established  cartain  rights  and 
tespoiuibilities  of  the  paitiM  related  to  Globex  is 
set  to  expire  in  1998.  CME  intends  to  continue  to 
provide  an  electronic  execution  system  that  will 
retain  the  Globex  name. 

"CFTC  interpretative  Ijetter  No.  92-11.  (1990- 
1992  Tranafcr  Binder)  Comm.  Fut.  L.  Rep.  (CCH) 
1  25,32S  (J\am  25.  1992).  superseded  in  part  by 
CFTC  Interpretative  Latter  No.  93-83,  11992-1994 
Transfer  Binder]  Comm.  FuL  L.  Rep.  (CCH)  1 25.849 
(August  9.  1993). 


to  confirm  the  applicability  of  the  no- 
action  relief  with  respect  to  the 
placement  of  Globex  terminals  in  other 
jurisdictions,  and  such  notice  has  been 
received  with  respect  to  Hong  Kong  ^^ 
and  Iapan.2«  fhe  Division  also  granted 
similar  relief  to  FCM  member  firms  of 
the  NYMEX  and  their  foreign  affiliates 
in  the  United  Kingdom  who  "pass  the 
book"  of  customer  orden  and  engage  in 
certain  order  acceptance  activities 
involving  the  NYMEX  ACCESS  trading 
system.^'  The  Division  also  has  received 
a  notice  from  NYMEX  as  to  the 
placement  of  Sydney  Computerized 
Overnight  Market  (SYCOM)  terminals  in 
Australia  that  would  permit  Sydney 
Futures  Exchange  member  firms  to 
execute  NYMEX  transactions  for 
NYMEX  member  firms  and  their  foreign 
affiliates.  2» 

Exchange  member  FCMs  seeking  to 
avail  themselves  of  the  Globex  and 
NYMEX  no-action  relief  must  comply 
with  filing,  acknowledgment,  and  other 
requirements  described  in  CFTC 
Laterpretative  Letter  No.  93S3.'^ 
Currently,  the  Commission  receives  a 


''The  Division  received  the  notice  with  respect 
to  Hong  Kong  on  August  IS,  1993. 

>'*  The  Division  received  the  notice  with  respect 
to  Japan  on  December  16. 1993. 

<*The  Division  issued  the  letter  granting  relief  to 
NYMEX  members  that  "pass  the  book"  to  their 
foreign  affiliates  in  the  United  Kingdom  utilizing 
NYMEX  ACCESS  terminals  in  the  United  Kingdom 
on  October  29,  1993  and  expanded  it  to  Hong  Kong 
on  June  10, 1997. 

"The  Division  received  the  notice  with  respect 
to  Australia  on  September  28. 1995. 

"  CFTC  InterpreUtive  Letter  No.  93-83,  |1992- 
1994  Traiufer  Binder]  Comm.  Fut.  L.  Rep.  (CCH) 
1  2S.S49  (August  9.  1993)  For  example,  each 
exchange  member  FCM  intending  to  operate 
pursuant  to  pass-the-book  relief  must,  among  other 
undertakings:  (1)  Identify  itself,  its  foreign  affiliates, 
and  "designated  persons"  at  such  affiliates 
authorized  to  solicit,  accept  or  enter  orders  from 
customers  on  behalf  of  the  exchange  member  firm 
in  vrriting  to  appropriate  exchanges,  NFA  and  the 
Commission:  (2)  carry  all  customer  accounts  on  the 
books  of  the  exchange  member  firm  as  customer 
accounts  of  that  firm,  including  for  purpKises  of 
computing  net  capital:  (3)  ensure  that  all  written 
communication  with  customers  is  by  the  exchange 
member  firm  on  its  own  stationery:  (4)  maintain  all 
monies,  securities,  and  property  of  custonier 
accounts  in  actxirdance  with  appropriate  statutory 
and  regulatory  requirements  as  segregated  or 
secured  amount  funds,  depending  upon  whether 
the  transaction  is  effected  on  or  subject  to  the  rules 
of  a  coatract  market  or  a  foreign  exchange, 
respectively;  (5)  have  the  right  to  terminate  the 
authority  of  any  designated  person  at  the  foreign 
affiliate  to  solicit,  accept,  or  enter  orders  on  behalf 
of  customers:  and  (6)  be  liable  under  the  Act,  the 
Commission's  regulations  and  exchange  rules  for  all 
solicitations,  acceptances  or  entries  of  orders  for 
exchange  contracts  on  Globex  by  the  foreign 
affiliate  through  its  designated  persons  for  or  on 
behalf  of  customers  of  the  exchange  member  firm. 
Generally,  the  filing  and  acknowledgment 
requirements  are  intended  to  give  exchanges  the 
ability  to  monitor  and  to  investigate  trading  on 
Globex  involving  passing  the  book  equivalent  to 
their  ability  to  do  so  in  coimection  with  orders 
placed  directly  at  the  exchange  member  firm. 


letter  from  each  firm  intending  to 
operate  pursuant  to  pass-the-book  relief 
setting  forth  these  filings, 
acknowledgments  and  representations, 
and  the  Division  verifies  the 
completeness  of  the  letter.  By  this 
Order,  NFA  is  authorized  to  serve  as  the 
repository  for  the  filings, 
acknowledgments  and  representations 
submitted  by  exchange  member  FCMs 
seeking  to  avail  themselves  of  Globex 
and  NYMEX  pass-the-book  relief  and  is 
authorized  to  verify  that  the  filings, 
acknowledgments  and  representations 
made  by  the  firms  are  complete  as 
described  in  CFTC  Interpretative  Letter 
No.  93-83. 

E.  FCM  Order  Transmittal  Procedure 
Relief 

The  Division  permits  certain 
customers^"  of  FCMs  to  transmit  foreign 
futures  and  options  orders  directly  to 
qualified  foreign  firms  that:  (1)  Are 
affiliated  with  the  customer's  FCM 
through  a  parent/subsidiary  relationship 
or  through  common  ownership;  and  (2) 
carry  such  FCM's  omnibus  account. 
When  the  order  transmittal  procedure 
relief  was  granted  initially,  the  foreign 
firm  receiving  these  orders  must  already 
have  been  granted  relief  under  Rule 
30.10.2'»  The  ENvision  subsequently 


"Such  customers  are  identified  in  Interpretative 
Letter  No.  93-115  and  are  similar  in  description  to 
persons  that  qualify  as  QEPs  under  Commission 
Rule  4.7.  See  CFTC  Interpretative  Letter  No.  93- 
115.  [1992-1994  Transfer  Binder)  Comm.  Fut.  L. 
Rep.  (CCH)  1  25.932  (December  23.  1993). 

**In  order  to  assure  that  the  order  transmittal 
procedure  is  structured  in  a  manner  that  facilitates 
an  FCM's  ability  to  supervise  its  financial 
condition,  the  Division  conditioned  relief  on  the 
following:  (1)  The  FCM's  establishment  of  and 
adherence  to  written  procedures  that  make  explicit 
the  internal  control  procedures  that  apply  to  any 
direct  contacts  between  the  FCM's  customers  and 
the  foreign  affiliate,  including  authorization, 
identification,  and  supervision  of  orders:  (2) 
identification  by  the  FCM  to  the  foreign  affiliate  of 
the  FCM's  customers  authorized  to  transmit  orders 
directly  to  the  foreign  affiliate:  (3)  the  foreign 
affiliate's  identification  of  the  customer  on  the  order 
ticket  at  the  time  it  is  created:  (4)  written 
confirmation  of  receipt  and  execution  of  the 
customer's  order  by  the  foreign  affiliate,  aldng  with 
an  audit  trail  and  designated  personnel  with 
authority  to  reconcile  certain  trades:  (5)  the  FCM's 
establishment  of  and  adherence  to  procedures  to 
monitor  customer  positions  aggregated  across  all 
markets,  including  the  ability  to  assess  whether  a 
customer  is  assuming  too  high  a  degree  of  financial 
risk  with  respect  to  these  and  any  other  positions 
the  customer  may  have  with  the  FCM  that  is  greater 
than  the  FCM,  in  its  business  judgment,  tmsed  on 
reasonable  reviews,  believes  is  appropriate  for  that 
customer:  (6)  a  uritten  agreement  between  the  FCM 
and  its  affiliate  specifying  that  ^e  FCM  is  directly 
liable  to  the  foreign  affiliate  for  margin  payments 
related  to  the  omnibus  accounts:  and  (7) 
documentation  provided  to  the  customer  ttom  the 
FCM  advising  customers  that  (a)  orders  delivered 
pursuant  to  the  direct  order  transmittal  procedure 
are  for  their  FCM's  omnibus  account  with  the 
foreign  affiliate,  (b)  such  customers  are  customers 
of  the  FCM  only  and  are  not  customers  of  the 


expanded  the  order  transmittal 
procedure  relief  to  allow  U.S.  FCMs  to 
implement  the  order  transmittal 
procedures  with  their  foreign  affiliates 
which  had  not  received  Rule  30.10 
relief,  provided  that  certain  additional 
conditions  were  met  and 
representations  were  given. ^°  When  a 
U.S.  FCM  and  its  foreign  affiliate  wish 
to  operate  pursuant  to  the  order 
transmittal  procedure  relief,  they  write 
a  letter  to  the  Commission  representing 
that  they  will  comply  with  the 
conditions  outlined  in  Letter  No.  93- 
115  and,  if  applicable,  with  the 
conditions  outlined  in  Letters  No.  95-8 
and  No.  95-83.3'  The  Division  then 
verifies  that  the  U.S.  FCM  and  its 
foreign  affiliate  have  made  the 


foreign  affiliate,  and  (c)  the  customer  has  five  days 
to  object  to  the  conditions  imposed  on  the  direct 
order  transmittal  procedure.  CFTC  Interpretative 
Letter  No.  93-115. 

"•CFTC  Interpretative  Letter  No.  95-8.  [1994- 
1996  Transfer  Binder]  Comm.  Fut.  L.  Rep.  [CCH) 
1 26.300  (January  25,  1995).  In  addition  to 
compliance  with  all  the  terms  and  conditions  set 
forth  in  Interpretative  Letter  No.  93-115,  foreign 
affiliates  of  U.S.  FCMs  which  do  not  have  Rule 
30.10  relief  and  the  IM.  FCMs  are  required  to 
comply  with  the  terms  and  conditions  summarized 
as  follows:  (1)  The  U.S.  FCM  must  accept  liability 
under  the  Act  and  the  Commission's  rules  for  all 
acts  of  the  foreign  affiliate  undertaken  by  certain 
persons;  (2)  the  designated  persons  of  the  foreign 
affiliate  authorized  to  solicit,  accept  and  enter 
orders  must  be  listed  and  procedures  must  be 
established  to  ensure  that  customers  deal  only  with 
such  designated  persons;  (3)  at  least  one  designated 
person  must  be  registered  with  the  Commission  as 
an  associated  person  (AP)  and  all  designated 
persons  must  be  supervised  by  an  AP;  (4)  all 
designated  persons  who  accept  or  enter  orders  must 
be  registered  with  the  Commission  as  an  AP;  (5)  all 
designated  persons  not  registered  as  APs  must 
acknowledge  that  they  are  subject  to  the  Act  and  the 
Commission's  rules,  and  must  not  be  subject  to 
statutory  disqualification  fi'om  registration  under 
Section  Ba(2)  of  the  Act;  (6)  the  Commission  must 
be  assured  access  to  original  books  and  records 
related  to  the  solicitation,  acceptance  or  entry  of 
U.S.  institutional  customer  orders  on  behalf  of  the 
U.S.  FCM  at  the  foreign  affiliate;  and  (7)  the  foreign 
affiliate  must  appoint  the  U.S.  FCM  as  its  agent  for 
service  of  process  with  respect  to  any  materials 
arising  out  of  its  activities  concerning  these  orders. 
"  As  Japanese  and  Hong  Kong  laws  require  that 
original  books  and  records  of  the  U.S.  FCM's  foreign 
affiliate  be  maintained  within  the  local  jurisdiction, 
U.S.  FCMs  with  foreign  affiliates  in  Japan  or  Hoi>g 
Kong  may  comply  with  the  following  terms  and 
conditions  in  satisfaction  of  the  requirement  that  an 
FCM  and  its  foreign  affiliate  assure  the  Commission 
access  to  the  foreign  affiliate's  original  books  and 
records;  (1)  The  U.S.  FCM  and  its  Japanese  or  Hong 
Kong  affiliate  will  provide  autheiUicated  copies  of 
the  foreign  affiliate's  original  books  and  records 
upon  request  of  a  Commission  representative;  (2) 
the  U.S.  FC3A  and  its  affiliate  will  provide  access 
to  original  books  and  records  in  the  foreign 
jurisdiction:  (3)  to  the  U.S.  FCM  and  its  affiliate 
waive  objection  to  the  admissibility  of  the  copies 
as  evidence  in  a  Commission  action  against  the 
FCM  or  its  affiliate;  and  (4)  the  U.S.  FCM  and  iu 
affiliate  agree  in  the  event  of  a  proceeding  to 
provide  a  witness  to  authenticate  copies  of  books 
and  records  given  to  the  Commission.  CFTC 
Interpretative  Letter  95-83.  [1994-1996  Transfer 
Binder))  Comm.  Fut.  L.  Rep.  (CCH)  1 26,559 
(September  29.  1995). 


appropriate  representations.  By  this 
Order,  NFA  is  authorized  to  receive 
filings  for  order  transmittal  procedure 
relief  and  to  verify  the  completeness  of 
the  representations  contained  therein. 

F.  DTB  Terminal  Placement  Relief 

By  letter  dated  February  29, 1996,  the* 
Division  stated  that  it  would  not 
recommend  that  the  Commission 
commence  an  enforcement  action 
against  DTB^z  in  connection  with  the 
placement  of  DTB  computer  terminals 
in  the  U.S.  in  order  to  permit  DTB 
members  to  execute  transactions 
involving  DTB  futures  and  option 
products  which  are  otherwise  approved 
for  trading  by  U.S.  i}ersons  without  the 
DTB  being  deemed  a  U.S.-based  board 
of  trade  required  to  be  designated  as  a 
contract  maiicet  pursuant  to  Section  5  of 
the  AcL33  Relief  was  conditioned  upon, 
among  other  conditions,  the  filing  of 
materials  identifying  all  DTB  members 
that  intend  to  operate  pursuant  to  the 
relief.  The  Division  has  also  established 
a  procedure  that  requires  firms  to 
submit  an  acknowledgment  of 
jurisdiction  and  compliance  with  the 
terms  of  the  relief  as  outlined  in  the 
February  29, 1996  letter  (the 
Acknowledgment). 

By  this  Order,  the  NFA  is  authorized 
to  receive  and  to  review  identification 
filings  and  Acknowledgments  from 
firms  intending  to  operate  DTB 
terminals  in  the  U.S.  NFA  is  authorized 
to  verify  that  the  identification  filings 
accurately  identify  the  firms  and  that 
the  Acknowledgments  include  the  terms 
and  conditions  required  for  relief.^ 


"The  DTB,  located  in  Frankfurt,  Germany,  is  a 
fully  automated  international  options  and  futures 
exchange  on  which  all  trades  are  executed  and 
cleared  electronically.  Trading  is  conducted  via 
computer  terminals.  The  market  participants' 
computers  and  terminals  are  linked  to  the  DTB 
computer  center  by  means  of  a  wide-ranging 
telecommunications  network. 

"CFTC  Interpretative  Letter  No.  96-28,  (Current 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 26,669 
(February  29,  1996). 

"  These  terms  and  conditions  are  listed  in  the 
February  29,  1996  letter,  as  supplemented  by  a  May 
9,  1997  letter,  bom  the  Division  to  DTB  granting 
relief  to  DTB  and  are  as  follows:  (1)  DTB  terminals 
will  be  located  only  in  U.S.  offices  of  DTB  members 
or  on  the  floor  of  the  CME:  (2)  all  DTB  members 
that  intend  to  operate  pursuant  to  the  relief  will  be 
identified  to  the  Commission  and  the  NFA;  (3) 
pursuant  to  the  DTB's  rules,  DTB  members  must 
apply  to  the  DTB  for  DTB  terminal  placement  and 
identify  the  location  and  connection  of  user  devices 
to  DTB's  electronic  trading  system  and,  upon 
request,  DTB  shall  provide  information  received 
bom  its  members  and  in  its  possession  to  the 
Commission  regarding  the  location  of  all  such 
terminals  in  the  U.S.,  and  shall  update  such 
information  on  a  periodic  basis  upon  reasonable 
request;  (4)  all  orders  executed  pursuant  to  the 
relief  will  be  for  "principal"  accounts  if  executed 
by  a  non-FCM  DTB  member  firm  and  the  Division 
will  be  notified  promptlyrin  the  event  that  ther^  is 

Caatinuad 
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NFA  is  further  authorized  to  conduct  a 
fitness  review  of  the  firm  such  as  is 
performed  in  connection  with 
registration  with  the  Commission. 

C.  Recordkeeping  Requirements 

By  prior  orders,  the  Commission  has 
authorized  NFA  to  maintain  various 
other  Commission  registration  records 
and  certified  NFA  as  the  official 
custodian  of  such  rrcords  for  this 
agency.3^  The  Commission  has  now 
determined,  in  accordance  with  its 
authority  under  Section  8a(10)  of  the 
Act.  to  authorize  NFA  to  maintain  and 
to  serve  as  the  official  custodian  of 
records  for  the  filings  and 
acknowledgment  requirements 
submitted  by:  (1)  Exchange  member 
FCMs  in  connection  with  "pass-the- 
book"  relief;  (2)  FCMs  and  their  foreign 
affiliates  in  connection  with  order 
transmittal  procedure  relief;  and  (3) 
firms  intending  to  operate  DTB 
computer  terminals  in  the  U.S.  In  this 
connection.  NFA  has  undertaken  to 
abide  by  any  special  use  restrictions 
applicable  to  information  received  from 
a  foreign  market  authority  to  the  full- 
extent  permitted  by  law.  The  Division 
also  has  determined  to  authorize  NFA  to 
maintain  requests  and  related  materials 
submitted  pursuant  to  Rules  30.10  and 
30.5  or  obtained  in  the  course  of 
conducting  foreign  fitness  inquiries. 
These  determinations  are  based  upon 
NFA's  representations  regarding  the 
implementation  of  rules  and  procedures 
for  maintaining  and  safeguarding  all 
such  records,  as  well  as  the  need  to 
fiacilitate  NFA's  preparations  for 
assuming  responsibility  for  the  above- 
mentioned  activities. 

In  maintaining  the  Commission's 
records  pursuant  to  this  Order.  NFA 


a  change  under  applicable  Gennan  laws  or  rules  of 
the  DTB  concerning  the  definition  of  the  word 
"principal":  (S)  participating  DTB  members  will 
provide,  upon  the  request  of  the  Commission  or 
NFA,  prompt  access  to  original  books  and  records 
and  the  premises  where  DTB  terminals  are  installed 
in  the  U.S..  and  will  consent  to  Commission 
jurisdiction  for  purposes  of  ensuring  compliance 
with  the  conditions  of  the  no-action  relief:  (6)  DTB 
will  continue  to  adhere  to  the  "Principles  for 
Oversight  of  Screen  Based  Trading  Systems  for 
Derivative  Products,"  a  statement  of  regulatory 
policy  recommended  by  the  International 
Organization  of  Securities  Commissions  and 
adopted  by  the  Commission  on  November  21,  1990: 
(7)  DTB  will  submit  to  the  Commission,  on  at  least 
a  quarterly  basis,  information  reflecting  the  volume 
of  trades  originated  from  U.S. -based  computer 
terminals  compared  to  DTB's  overall  trading 
volume:  and  (8)  DTB  will  undertake  to  provide  the 
Division  with  prompt  notice  of  all  material  changes 
to  DTB  rules,  the  German  Exchange  Act,  the 
German  Securities  Act,  and  other  German  laws 
relevant  to  futures  and  options  which  may  impact 
on  the  issuance  of  DTB  Terminal  Placement  relief. 

»49  FR  39593  (October  9,  1984);  50  FR  34885 
(August  28,  1985):  51  FR  25929  (July  17,  1986):  34 
FR  19594  (May  8,  1989):  54  FR  41133  (October  5, 
1989):  58  FR  19657  (April  15. 1993). 


shall  be  subfect  to  all  other  requirements 
and  obligations  imposed  upon  it  by  the 
Commission  in  existing  or  future  orders 
or  regulations.  In  this  regard.  NFA  shall 
also  implement  such  additional 
procedures  (or  modify  existing 
procedures)  as  are  necessary  to  ensure 
the  security  and  integrity  of  the  records 
in  NFA's  custody  and  acceptable  to  the 
Commission;  to  Eacilitate  prompt  access 
to  those  records  by  the  Commission  and 
its  staff,  particularly  as  described  in 
other  Commission  orders  or  rules;  to 
facilitate  disclosure  of  public  or 
nonpublic  information  in  those  records 
when  permitted  by  Commission  orders 
or  rules  and  to  keep  logs  as  required  by 
the  Commission  concerning  disclosure 
of  nonpublic  information;  and  otherwise 
to  safeguard  the  confidentiality  of  the 
records. 

n.  Conclusion  and  Order 

The  Commission  has  determined,  in 
accordance  with  the  provisions  of 
Sections  8a(10)  and  17(o)(l)  of  the  Act 
and  NFA's  letter  dated  August  27. 1997. 
subject  to  any  restriction  by  a  given 
jurisdiction  that  infoiidlition  must  pass 
directly  between  regulatory  authorities, 
to  authorize  NFA  to  perform  the 
following  functions: 

(1)  To  grant,  either  with  or  without 
conditions,  exemptive  relief  to  firms 
acting  in  the  capacity  of  FCMs  which 
are  members  of  regulatory  or  self- 
regulatory  bodies  to  which  an  order 
under  Commission  Rule  30.10  has  been 
issued  from  the  registration 
requirements  of  part  30; 

(2)  To  maintain  filings  for  exemption 
from  the  registration  requirements  of 
part  30  and  supporting  agreements 
submitted  pursuant  to  the  provisions  of 
Commission  Rule  30.5  by  qualifying 
persons  acting  as  CPOs  or  CTAs  who 
offer  their  products  and  services  solely 
to  "qualified  eligible  participants"  or 
"qualified  eligible  clients."  as  those 
terms  are  defined  in  Commission  Rule 
4.7; 

(3)  To  grant,  either  with  or  without 
conditions,  the  registration  of  any 
applicant  for  registration  with  a  foreign 
principal  and  the  addition  by  a 
registrant  of  a  foreign  principal  after 
NFA  verifies  the  fitness  of  the  foreign 
principal  ^^  with  the  relevant  foreign 
regulatory  authority .^^  where  NFA 
previously  would  have  forwarded  the 


^This  should  include  a  person  residing  in  the 
U.S.  who  has  resided  outside  of  the  U.S.  for  at  least 
six  months  during  the  five  years  immediately  prior 
to  the  filing  of  Form  8-R. 

''The  relevant  foreign  regulatory  authority  can 
include  an  authority  in  any  jurisdiction  where  the 
principal  has  worked  during  the  prior  five  eyars  as 
well  as  the  authority  for  the  principal's  current 
residence. 


request  for  fitness  information  to  the 
Commission  in  order  for  the 
Commission  to  request  the  fitness 
information  from  the  appropriate 
foreign  regulatory  body; 

(4)  To  maintain  the  filings  and 
acknowledgments  submitted  by 
exchange  member  FCMs  in  connection 
with  Globex  and  NYMEX  Access  "pass- 
the-book"  relief; 

(5)  To  maintain  filings  of  FCMs  and 
their  foreign  affiliates  made  in 
connection  with  order  transmittal  relief 
where  the  filings  contain  the  required 
representations  for  claiming  such  relief; 

(6)  To  maintain  identification  filings 
and  acknowledgments  from  firms 
intending  to  operate  DTB  terminals  in 
the  U.S.  where  such  identification 
filings  and  acknowledgments  contain 
the  required  representations  and 
information  for  claiming  relief;  and 

(7)  To  maintain  filings, 
acknowledgments,  and  records 
pertaining  to  the  functions  previously 
delegated  in  this  Order  and  to  serve  as 
the  official  custodian  of  those 
Commission  records.^' 

The  Commission  is  in  the  process  of 
preparing  an  update  to  its  systems  of 
records  (with  respect  to  CFTC-12  and 
CFTC-20)  to  make  permissible  imder 
the  Privacy  Act  of  1974  the  concomitant 
disclosure  to  NFA  of  personal 
information  on  individuals  that  may  be 
contained  in  these  filings, 
acknowledgments,  and  records. 

NFA  shall  perform  these  functions  in 
accordance  with  the  standards 
established  by  the  Act  and  the 
regulations  and  orders  promulgated 
thereunder,  particularly  Rule  30.10  and 
Commission  orders  issued  thereunder, 
and  shall  provide  the  Commission  with 
such  summaries  and  periodic  reports  as 
the  Commission  may  determine  are 
necessary  for  effective  oversight  of  this 
program. 

These  determinations  are  based  upon 
the  Congressional  intent  expressed  in 
Sections  8a(10)  and  17(o)  of  the  Act  that 
the  Commission  have  the  authority  to 
delegate  to  NFA  any  portion  of  the 
Commission's  registration 
responsibilities  under  the  Act  for 
purposes  of  carrying  out  these 
responsibilities  in  the  most  efficient  and 
cost-effective  manner  and  NFA's 
representations  concerning  the 
standards  and  procedures  to  be  followed 
and  the  reports  to  be  generated  in 
administering  these  functions. 


This  Order  does  not.  however, 
authorize  NFA  to  render  "no-action" 
opinions  or  interpretations  with  respect 
to  applicable  registration  requirements. 

Nothing  in  this  Order  or  in  Sections 
8a(10}  or  17(o)  of  the  Act  shall  affect  the 
Commission's  authority  to  review  the 
granting  of  a  registration  application  by 
NFA  in  the  performance  of  Commission 
registration  functions,  or  to  review  the 
maintenance  of  registration  by  NFA. 

NFA  is  authorized  to  perform  all 
functions  specified  herein  until  such 
time  as  the  Commission  orders 
otherwise.  Nothing  in  this  Order  shall 
prevent  the  Commission  &t>m  exercising 
the  authority  delegated  herein.  NFA 
may  submit  to  the  Commission  for 
decision  any  specific  matters  that  have 
been  delegated  to  it  and  Commission 
staff  will  be  available  to  discuss  with 
NFA  staff  issues  relating  to  the 
implementation  of  this  Order.  Nothing 
in  this  Order  affects  the  applicability  of 
any  previous  orders  issued  by  the 
Commission  under  Part  30. 

Issued  in  Washington,  D.C  on  September 
5. 1997  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  97-24015  Filed  9-10-97;  8:45  am] 

BNJJNG  CODE  MSI-OI-P 


^The  Commission  may  delegate  other  similar 
administrative  and  processing  functions  by  letter 
and  Commission  Advisory.  The  Commission  also 
will  furnish  to  NFA  existing  Commission  records 
that  it  identifies  as  pertaining  to  the  matters 
discussed  in  this  Order. 


COMMODITY  RTTURES  TRADING 
COMMISSION 

Membership  of  the  Commission's 
Performance  Review  Board 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Membership  Change  of 
Performance  Review  Board. 

StiMMARY:  In  accordance  with  the  Office 
of  Personnel  Management  guidance 
under  the  Civil  Service  Reform  Act  of 
1978,  notice  is  hereby  given  that  the 
following  employees  will  serve  as 
members  of  the  Commission's 
Performance  Review  Board. 

Chairman:  Donald  Tendick.  Acting 
Executive  Director.  Members:  Susan 
Lee,  Executive  Assistant  to  the 
Chairperson,  Office  of  the  Chairperson: 
Daniel  Waldman,  General  Counsel, 
Office  of  General  Counsel;  Geoffrey 
Aronow,  Director,  Division  of 
Enforcement;  John  Mielke,  Acting 
Director,  Division  of  Economic 
Analysis. 

DATES:  This  action  was  effiective 
September  5, 1997. 

ADDRESSES:  Commodity  Futures  Trading 
Commission,  Office  of  Human 
Resources,  Suite  7200, 1155  21st  Street 
N.W.,  Washington,  D.C.  20581. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  Seidman,  Director,  Office  of 
Human  Resources,  Commodity  Futures 
Trading  Commission,  Suite  7200, 1155 
2l8t  Stiwt  N.W.,  Washington,  D.C. 
20581,(202)418-5010. 
SUPPLEMENTAL  INFORMATION:  This  action 
which  changes  the  membership  of  the 
Board  supersedes  the  previously 
published  Federal  Register  Notice,  July 
28, 1996. 

Issued  in  Washington,  D.C  on  September 
5, 1997. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  97-24036  Filed  9-10-97;  8:45  am] 

BUiJNO  CODE  e3S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 

Personnel  (DAPE-ZXl-RM),  U.S.  Army; 

DOD. 

action:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  10, 
1997. 

AIWRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
U.S.  Army  Research  Institute  for  the 
Behavioral  and  Social  Sciences.  5001 
Eisenhower  Avenue,  Alexandria.  VA 
22333-5600  Attn:  (Dr.  Peter  J.  Legree). 
Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 


obtain  to  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 

Title:  Modeling  the  Individual 
Enlistment  Decision. 

Needs  cund  Uses:  The  career  decision 
survey  captures  the  attitudes  of  16-21 
year  old  youth  toward  service,  as  well 
as  other  available  c^^r  options.  It  also 
addresses  quaUfication  for  service, 
primarily  in  terms  of  aptitude,  and  their 
availability.  This  administration  will  be 
used  to  identify  the  items  that  best 
predict  enlistment  propensify,  and  to 
segment  the  population  by  qualify  and 
availabilify  &ctors. 

Affected  Public:  Individual  or 
Households. 

Annual  Burden  Hours:  2000. 

Number  of  Respondents:  4000. 

Responses  Per  Respondent:  1. 

Avemge  Burden  Per  Response:  30 
minutes. 

Frequency:  One  time. 
SUPPLEMENTARY  INFORMATION:  The  new 
data  collected  will  be  used  by  analyst 
within  the  Army  Research  Institute  and 
its  prime  contractor,  the  (HumRRO),  to 
investigate  the  viabilify  of  alternative 
means  of  indirectly  assessing  cognitive 
abilify  and  enlistment  propensify.  If  the 
collection  were  not  conducted,  the 
Army  would  not  have  the  information  of 
improved  relevance  and  validify  needed 
to  fulfill  and  improve  upon  its 
recruiting  mission. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-24144  Filed  9-10-97;  8:45  am) 
BIUJNQ  CODE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  Of  Closed  Meeting  of  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet 
September  26,  1997,  from  3:00  p.m.  to 
4:00  p.m.  at  the  office  of  the  Chief  of 
Naval  Operations,  2000  Navy  Pentagon. 
Washington,  D.C.  20350-2000.  This 
session  will  be  closed  to  the  public. 
The  purpose  of  this  meeting  isio 
conduct  the  final  briefing  of  tiie 
Business  Simulation  Task  Force  to  the 
Chief  of  Naval  Operations.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
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interest  of  national  defense  and  are,  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  Accordingly,  the 
Under  Secretary  of  the  Navy  has 
determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 
FOR  FURTHER  INFOR^^PON  CONCERNING 
THIS  MEETING  CONTACT:  Janice  Graham. 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria,  Virginia  22302-0268. 
telephone  number  (703)  681-«205. 

Dated:  September  4. 1997. 
MJ).  Satton, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-24142  Filed  9-10-97;  8:45  am) 
MUJNQ  COOe  3t10-^F-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  tnformation 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  10. 1997. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  acciuate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  5, 1997. 
GInia  Parker, 

Deputy  Chief  Information  Officer,  Office  of 

the  Chief  Information  Officer. 

OfiBce  of  Postaecondary  Education 

Title:  Guaranty  Agency  Quarterly/ 
Annual  Report. 

Frequency:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  37;  Burden 
Hours— 2,941. 

Abstract:  The  Guaranty  Agency 
Quarterly/ Annual  Report  is  submitted 
by  37  agencies  operating  a  student  loan 
insurance  Program  under  agreement 
with  the  Department  of  Education. 
These  reports  are  used  to  evaluate 
agency  operations,  make  payments  to 
agencies  as  authorized  by  law,  and  to 
make  reports  to  Congress. 

OfBce  of  the  Under  Secretary 

Type  of  Review:  New. 
Title:  Study  of  School  Violence 
Prevention. 


Frequency:  Two  one-time  reportings. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

AnnuaV  Reporting  and  Recordkeeping 
Hour  Burden:  Responses: — 56.400; 
Burden  Hours: — 35.850. 

Abstract:  The  purpose  of  this  study  is 
to  increase  understanding  of  school 
violence  and  violence  prevention 
efforts,  especially  efforts  funded  by  the 
Safe  and  Drug-Free  Schools  and 
Community  Act  programs,  as  required 
by  §  4 1 1 7  of  Title  IV  of  the  Elementary 
and  Secondary  Education  Act 

[FR  Doc.  97-24049  Filed  9-10-97;  8:45  am) 
BILUNQ  CODE  400O-O1-* 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.129B] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training— Vocational 
Rehabilitation  Counseling 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1998. 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for— 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretair; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  areas 
of  personnel  shortages  in  rehabilitation 
as  identified  by  the  Secretary;  and 

(3)  Projects  mat  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  Indian 
Tribes  and  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Long-Term 
Training  program. 

Deadline  for  Transmittal  of 
Applications:  October  31, 1997. 

Deadline  for  Intergovernmental 
Review:  December  30, 1997. 

Applications  Available:  September 
11.1997. 

Available  Funds:  $1 .700.000. 

Estimated  Range  of  Awards:  $90,000 
to  $100,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  17. 

NotK  The  Department  is  not  bound  by  any 
estimates  in  this  noUce. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 


$100,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EEIGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
386. 

Priorities 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  386.1(b)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  would  provide  training 
in  vocational  rehabilitation  counseling, 
which  the  Secretary  has  identified  as  an 
area  of  personnel  shortage. 

Invitational  Priorities:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  ^at  meet  one  of  the 
following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  diat  meeta  one  of  these 
invitational  priorities  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Invitational  Priority  1 — Master's 
Program 

Projects  that  would  offer  training  at 
the  master's  level  through  established 
graduate  rehabilitation  counseling 
programs  that  are  accredited  by  the 
Coimcil  on  Rehabilitation  Education. 

Invitational  Priority  2 — Doctoral 
Program 

Projecta  that  would  offer  training  at 
the  doctoral  level  through  established 
graduate  rehabilitation  coimseling 
programs  that  are  accredited  by  the 
Council  on  Rehabilitation  Education. 

For  Applications  Contact:  The  Grante 
and  Contracts  Service  Team  (GCST). 
U.S.  Department  of  Education,  600 
Independence  Avenue.  S.W.  (Room 
3317.  Switzer  Building),  Washington, 
D.C.  20202-2649;  or  call  (202)  205- 
8351.  Individuals  who  use  a 
teleconunimications  device  for  the  deaf 
(TDD)  may  call  die  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  l^  contacting  the 


GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Information  Contact:  Mary  C 
Lynch.  U.S.  D^>artment  of  Education. 
600  Independoice  Avenue,  S.W.  (Room 
3322.  Switzer  Building),  Washington. 
D.C.  20202-2649.  Telephone  (202)  205- 
8291. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate  ~ 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Nota:  The  official  application  notice  for  a 
discreUonary  grant  competiUon  is  the  notice 
pid>Iished  in  the  Fedaral  Register. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent.  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fisdreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  0£Bce  toll  free  at 
1-888-293-6498.       T  " 

Anyone  may  also  view  these 
documente  in  text  copy  only  on  an 
electronic  bulletin  boiard  of  the 
Department  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documente  are  located  under  Option 
G — Files/ Announcemento,  Bulletin  and 
Press  Releases. 

.Note:  The  official  version  of  a  document  is 
the  document  pulilished  in  the  Fadsral 


Program  Antliority:  29  U.S.C  774. 
Dated:  September  5, 1997. 
Jodith  E.  Henmami. 

Assistant  Secretary  for  Special  Education  and' 
Rehabilitative  Services.  ^  V 

[FR  Doc.  97-24045  Filed  9-10-S7;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Na  ER97-3788-00q| 

Ankar  Power  Services,  Inc.;  Notice  Of 
HIing 

August  29, 1997. 

Take  notice  that  on  August  11, 1997. 
Anker  Power  Services,  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of     * 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
proteste  should  be  filed  on  or  before 
September  11, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestante  parties  to  the  proceeding. 
Any  person  wishing  to  bcKome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaahsU. 
Secretary. 

[FR  Doc.  97-24091  Filed  ft-lO-97:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regfuiatory 
Conunlseion 

[Dedwl  No.  CP97-719-000I 

MMR  Pipeline  Company;  Notice  of 
Application 

Septembm  5. 1997. 

Take  notice  that  on  August  29. 1997. 
Ahm  Pipeline  Company  (ANR),  500 
Renaissance  Centm,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP97-719- 
000,  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
natural  gas  storage  and  transportation 
service  for  Proliance  Energy  LLC 
(Proliance),  formerly  Central  Indian^ 
Gas  Company  and  Indiana  Gas 
Company,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  asserts  that  by  mutual  agreement 
ANR  and  Proliance  have  agreed  to 
leplace  the  service  authorized  under 
ANR's  Rate  Schedule  X-22  with  a  mix 
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of  services  provided  for  under  ANR's 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2.  ANR  states  that  no 
facilities  are  proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
September  26,  1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  18  CFR 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  O.  Cashell, 
Secretary. 

[FR  Doc.  97-24069  Filed  9-10-97;  8:45  am] 
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DEPARTMEN1  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM98-1-64-000] 

Caprock  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  S.  1997. 

Take  notice  th«t  on  September  3, 
1997,  Caprock  Pipeline  Company 


(Caprock)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  October  1, 
1997: 

Sixth  Revised  Sheet  No.  4     ^ 
Sixth  Revised  Sheet  No.  5     .* 

Caprock  states  that  these  revised  tariff 
sheets  are  filed  to  revise  Caprock's  tariff 
to  reflect  the  Commission  approved 
Aimual  Charge  Adjustment  (ACA)  foctor 
to  be  effiective  on  October  1. 1997.  The 
effect  of  this  change  is  to  increase  the 
applicable  ACA  surcharge  to  $.0022  per 
Dth. 

Caprock  states  that  copies  of  this 
filing  were  served  upon  KNI's  mainline 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  .party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheD, 
Secretary. 

[FR  Doc.  97-24087  Filed  9-10-97:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-217-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Rling 

September  5. 1997. 

Take  notice  that  on  September  2, 
1997,  Colorado  Interstate  Gas  Company 
(QG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1,  the  tariff  sheets  identified  below 
to  be  effective  December  31,  1996: 

Substitute  Original  Sheet  No.  406 
Substitute  Origiiial  Sheet  No.  412  i 


Substitute  Original  Sheet  No.  426 

CIG  states  it  has  discovered  an  c^ror 
in  its  tariff  and  is  filing  to  make  a 
correction.  On  November  26, 1996,  CIG 
filed  a  compliance  filing  pursuant  to  an 
order  that  issued  November  14, 1996,  in 
Docket  No.  RP97-27-000.  In  the 
compliance  filing  CIG  submitted 
Substitute  Second  Revised  Sheet  No.  97. 
Substitute  Third  Revised  Sheet  No.  123. 
and  Substitute  First  Revised  Sheet  No. 
157.  These  tariff  sheets  were  filed  to 
specify  Shipper's  Maximum  Daily 
Injection  Quantity  and  Maximum  Daily 
Withdrawal  Quantity  in  CIG's  Rates 
Schedules  NNT-1.  NNT-2  and  FS-1 
Form  of  Service  Agreements. 
Additionally,  the  Agreements  were 
modified  to  state  that  each  Shipper's 
Available  Daily  withdrawal  Quantity 
will  be  stated  in  CIG's  Xpress  system.  A 
Letter  Order  issued  December  16, 1996, 
accepting  these  sheets. 

CIG  further  states  on  December  31, 

1996,  it  filed  in  Docket  No.  RP97-217- 
000  a  tariff  filing  to  comply  with  the 
Commission's  Order  No.  582 
requirements.  Pursuant  to  Section 
154.103(a)  CIG  moved  its  Foqn  of 
Service  Agreements  to  a  location  after 
the  General  Terms  and  Conditions. 
When  CIG  filed  these  tariff  sheets  it 
inadvertently  omitted  the  language 
approved  in  the  December  16, 1996 
Cirder.  An  Order  issued  January  27, 

1997,  approving  the  Docket  No.  PR97- 
217-000  tariff  sheets  with  the  omitted 
language.  CIG  is  filing  herein  to  correct 
this  error. 

QG  states  that  copies  of  the  filing 
were  served  upon  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission,^ 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  CasheU, 
Secretary. 
[FR  Doc.  97-24077  Filed  9-10-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1 -127-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  Cove  Point  LNG  Limited 
Partnership  (Cove  Point  LNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  proposed  changes  to  be 
effective  October  1, 1997. 

Second  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 

Cove  Pount  LNG  states  that  the  listed 
tariff  sheets  set  forth  the  adjustment  to 
its  rates  applicable  to  the  Annual  Charge 
Adjustment  (ACA),  ptirsuant  to  the 
Commission's  Regulations  and  Section 
23  of  the  General  Term  and  Conditions 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

Cove  Point  LNG  states  further  that  the 
Commission's  revised  ACA  rate  per  Dth 
for  1997  is  $0.0022.  The  adjusted  ACA 
Unit  Surcharge  will  be  billed  for  the 
fiscal  year  commencing  on  October  1, 
1997. 

Cove  Point  states  that  the  copies  of 
the  filing  were  served  upon  Cove  Point 
LNG's  affected  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Cove  Point  LNG's  filings  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-24092  Filed  9-10-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TA»»-1-23-000  and  Tlin8-3- 
2S-000] 

Eastern  Short  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
party  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  with 
a  proposed  effective  date  of  November 
1,  1997. 

ESNG  states  that  the  subject  filing  is 
ESNG's  Aimual  PGA  filing  as  required 
by  Section  21  of  the  General,  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
and  consists  of  the  calculation  of  a 
current  adjustment  for  the  commodity 
purchased  gas  cost  component  of 
ESNG's  jurisdictional  sales  rates  and 
calculations  of  ESNG's  annual  demand 
and  commodity  surcharges  to  amortize 
its  Account  191  Unrecovered  Purchased 
Gas  Cost. 

In  addition,  pursuant  to  Section  23  of 
the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff,  ESNG  has 
calculated  current  adjustments  for  the 
demand  and  commodity  transportation 
cost  component  of  its  jiuisdictional 
sales  rates  and  the  annual  demand  and 
conunodity  surcharges  to  amortize  its 
Account  No.  191  Unrecovered 
Transportation  Cost 

ENSG  states  that  the  sales  rates  set 
forth  on  the  revised  tariff  sheets  reflect 
an  increase  of  $0.1738  per  dt  in  the 
Demand  Charge  and  an  increase  of 
$0.3416  per  dt  in  the  Commodity 
Charge,  as  measured  against  ESNG's 
corresponding  sales  rates  in  Docket  No. 
TQ97-6-23-000  as  filed  on  June  27, 
1997,  and  approved  by  the 
Commission's  order  dated  July  23, 1997. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rule  211  and  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  Uie 


appropriate  action  to  be  taken,  but  wUl 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-24093  Filed  9-10-97;  8:45  sin] 

BtLUNO  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-6O9-00OI 

El  Paso  Natural  Gas  Company;  Notica 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  Third  Revised  Sheet 
No.  290,  pursuant  to  Subpart  C  of  Part 
154  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  under  the 
Natiu^  Gas  Act  and  Order  No.  636-C 
issued  February  27,  1997  at  Docket  Nos. 
RM91-1 1-006  and  RM87-34-072.  The 
tariff  sheet  is  proposed  to  become 
effective  October  2, 1997. 

El  Paso  states  that  this  tariff  sheet 
revises  the  Right-of-First  Refusal 
provision  to  provide  for  a  five  year 
maximum  term  for  bid  evaluations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regidations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasbeU. 
Secretary. 

[FRDoc  97-24082  Filed  9-10-97;  8:45  am] 
BNJJNQ  COOE  STIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP97-346-004] 

Equitrans,  LP.;  Notice  of  Proposed 
Ctianges  In  FERC  Gas  Tariff 

September  5, 1997. 

Take  notice  that  on  September  2. 
1997.  Equitrans.  L.P.  [Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  foUoMong  revised  tariff  sheets,  with 
an  effective  date  of  August  1. 1997: 

Substitute  Third  Reviced  Sheet  No.  20 
Substitute  Second  Revised  Sheet  No.  21 
Substitute  Third  Revised  Sheet  No.  62 
Substitute  First  Revised  Sheet  No.  87 
Substitute  Second  Revised  Sheet  No.  68 
Fifth  Revised  Sheet  No.  203  A 
First  Revised  Sheet  No.  203B 
Substitute  Second  Revised  Sheet  No.  282 
Substitute  Second  Revised  Sheet  No.  263 
Substitute  Third  Revised  Sheet  No.  264 
Substitute  Second  Revised  Sheet  No.  266 
SubsUtute  Third  Revised  Sheet  No.  267 

Equitrans  states  that  its  filing  is  made 
in  compliance  with  the  Commission's 
Order  Accepting  and  Suspending  Tariff 
Sheets  and  Establishing  Hearing  issued 
on  July  31,  1997. 

Equitrans  states  that  it  includes  with 
its  filing  primary  and  alternate  sets  of 
workpapers  supporting  the  rate  levels 
proposed  in  this  docket.  Equitrans  states 
that  the  primary  and  alternate  schedules 
correspond  to  the  primary  and  alternate 
tariff  sheets  included  in  its  motion  rate 
filing  made  with  the  Commission  on 
August  11.  1997.  Equitrans  states  that 
the  primary  schedules  reflect  the 
recalculation  of  rates  based  on  the 
return  on  equity  level  mandated  in  the 
Commission's  July  31  Order,  and  that 
the  alternate  schedules  reflect  the 
recalculation  of  the  rates  based  on  the 
rettim  on  equity  proposed  in  Equitrans' 
April  30, 1997  rate  filling.  Both  the 
primary  and  alternate  rate  schedules 
reflect  the  elimination  of  Equitrans' 
proposed  refunctionalization  of 
&cilities  in  accordance  with  the  July  31 
Order. 

Equitrans  states  that  copies  of  this  rate 
filing  were  served  on  Equitrans' 
jurisdictional  customers  and  interested 
State  Commission. 

Any  person  desiring  to  protest  the 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E,  Washington,  D.C. 
20046.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  appropriate  action,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 

(FR  Doc.  97-24078  Filed  9-10-97;  8:45  am] 
-MUMQ  coot  •nr-ei-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dodiel  Na  RP97-510-000] 

Gas  Transport.  Inc.;  Notice  of 
PropMed  Changes  in  FERC  Gas  Tariff 

September  5. 1997. 

Take  notice  that  on  September  2, 
1997.  Gas  Transport.  Inc.  (GTl)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheet,  with  an 
effective  date  of  October  2. 1997: 

First  Revised  Sheet  No.  125 

GTI  states  that  this  tariff  sheet  is  being 
filed  to  comply  with  the  Order  on 
Remand  issued  by  the  Federal  Energy 
Regulatory  Commission  on  February  27. 
1997.  in  Docket  Nos.  RM  91-11-006  and 
RM87-34-072.  Order  No.  636-C,  78 
FERC  1 61.186  (1997).  GTI  has  revised 
Section  11.5  entitled  "Right  to  Match 
Best  Bid"  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  to 
incorporate  the  Commission's 
requirement  in  Ordering  Paragraph  (B) 
that  any  pipeline  with  a  right  of  first 
refusal  tariff  provision  containing  a 
contract  term  cap  longer  than  five  years 
file  tariff  revisions  to  reduce  the  cap  to 
five  years. 

GTI  further  states  that  copies  of  this 
filing  were  served  upon  its 
jvuisdictional  customers  and  the 
Regulatory  Commissions  of  the  states  of 
Ohio  and  West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  18  CFR  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-24083  Filed  9-10-97;  8:45  am] 

BRUNO  CODE  fn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  MQ97-1 5-001] 

Kern  River  Gas  Transmission 
Company:  Notice  of  Filing 

September  5. 1997. 

Take  notice  that  on  September  2. 
1997,  Kero  River  Gas  Transmission 
Company  (Kern  River)  filed  revised 
standards  of  conduct  in  response  to  the 
Commission's  Augtist  6. 1997.  Order  on 
Standards  of  Conduct.  80  FERC  1  61,209 
(1997). 

Kem  River  states  that  it  served  a  copy 
of  the  filing  to  all  parties  on  the  service 
list  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
or  18  CFR  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  September  22. 1997.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loto  D.  Cashell. 
Secretoiy. 

IFR  Doc.  97-24073  Filed  9-10-97;  8:45  am] 
BIUJNQ  OOOC  CTIT-ei-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9S-1-63-0001 

K  N  interstate  Gas  Transmission 
Company;  Notice  of  Proposed  Change 
in  FERC  Gas  Tariff 

September  5. 1997. 

Take  notice  that  on  September  3, 
1997,  K  N  Interstate  Gas  Transmission 


Company  (KNI)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Uie  following 
revised  tariff  sheets,  to  be  efiiective 
October  1,1997: 

Third  Revised  Volume  No.  1-A 
Fourth  Revised  Sheet  No.  4-D 
First  Revised  Volume  No.  1-C 
Ninth  Revised  Sheet  No.  4 

KNI  states  that  these  revised  tariff 
sheets  are  filed  to  revise  KNI's  tariff  to 
reflect  the  Commission  approved 
Annual  Charge  Adjustment  (ACA)  factor 
to  be  effective  on  October  1, 1997.  The 
effect  of  this  change  is  to  increase  the 
applicable  ACA  surcharge  to  $0.0022 
per  Dth.  In  addition.  Fourth  Revised 
Sheet  No.  4-D  reflects  the  elimination  of 
language  concerning  Account  No.  858 
component  transportation  rates  which 
was  rendered  moot  by  the  Commission's 
letter  order  issued  October  30,  1996  in 
Docket  No.  RP97-25-000. 

KNI  states  that  copies  of  this  filing 
were  served  upon  W^n's  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-24085  FUed  9-10-97;  8:45  am) 

BILUNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federari  Energy  Regulatory 
Commission 

(Dodwt  No.  TM9ft-1-1 17-0001 

K  N  Wattenberg  Transmission  Limited 
Liability  Company;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

September  5, 1997. 

Take  notice  that  on  September  3, 
1997,  K  N  Wattenberg  Transmission 
Limited  Liability  Company  (Wattenberg) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Origicial  Volume  No.  1,  to  be 
effective  October  1, 1997: 

Seventh  Revised  Sheet  No.  6 

Wattenberg  states  that  the  revised 
tariff  sheet  are  filed  to  revise 
Wattenberg's  tariff  to  reflect  the 
Commission  approved  Annual  Charge 
Adjustment  (ACA)  factor  to  be  effective 
on  October  1, 1997.  The  effect  of  this 
change  is  to  increase  the  applicable 
ACA  surcharge  to  $0.0022  per  EHh. 

Wattenberg  states  that  copies  of  this 
filing  were  served  upon  Wattenberg's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  ConunissiiHi's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashdl. 
Secretary. 

(FR  Doc.  97-24089  Filed  »-l&-«7;  8:45  am) 
BUjNa  CODE  fnr-oi-M  . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TMW-I-II 4-000] 

Mobile  Bay  Pipeline  Company;  Notica 
of  Proposed  Change  in  FERC  Gas 
Tariff 

September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  Mobile  Bay  Pipeline  Company 
(Mobile  Bay)  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  October  1, 1997: 

Sixth  Revised  Sheet  No.  4 

Mobile  Bay  Pipeline  states  that  the 
above  listed  tariff  sheet  is  being  filed  to 
reflect  the  increase  in  the  Annual 
Charge  Adjustment  (ACA)  reflected  in 
Mobile  Bay's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protest  must  be  filed  as 
provided  In  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisO.Cashdl. 
Secretary. 

(FR  Doc.  97-24088  Filed  9-10-97;  8:45  am] 
nUMO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocfcM  No.  RP9«^«5-006] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  HIing 

Septembers,  1997. 

Take  notice  that  on  September  2, 
1997,  Northern  Border  Pipeline 
Company  (Northern  Border)  submitted 
for  filing  the  revised  estimated  Target 
Cost  for  the  Project  Cost  Containment 
Mechanism  (PCCM)  to  comply  with 
paragraph  (B)  of  the  Federal  Energy 
Regulatory  Commission's  order  issued 
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August  1, 1997.  in  Docket  No.  RP9fr-45- 

004. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  parties 
of  record  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  protests  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  12, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CmIibU, 
Secretary. 

IFR  Doc.  97-24076  Filed  9-10-97;  8:45  am) 
BHJJNO  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP97-709-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  5.  1997. 

Take  notice  that  on  August  25. 1997, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-709-O00  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  certain  small 
volume  measurement  (farm  taps] 
facilities  located  in  Nebraska  and  Iowa, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82^01-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

^5orthern  states  it  is  in  the  process  of 
replacing  certain  dresser  coupled 
pipelines  installed  in  the  1930's  in 
Jefferson.  Gage  and  Platte  counties. 
Nebraska  and  in  Polk  county,  Iowa.  This 
involves  Northern's  Fairbury  Branchline 
and  segments  of  its  Columbus 
Branchline,  Des  Moines  "A"  branchline. 
and  A-line.  Northern  states  it  has  been 
in  negotiations  with  landowners  along 
the  route  of  the  original  pipelines 
regarding  service  line  reconnections  for 


their  farm  tap  facilities  and  those 
electing  reconnection  to  Northern  will 
continue  to  receive  service  firjm  local 
distribution  companies.  Northern  states 
that  eleven  farm  tap  users  will 
disconnect  from  Northern  while  others 
will  convert  to  alternate  sources  of  fuel 
or  they  no  longer  require  natural  gas 
services.  Northern  states  it  will  restore 
the  farm  tap  sites  to  their  original 
condition  by  leveling  the  site  and 
reseeding  with  native  vegetation  or  as 
specified  by  landowner  and  the  farm  tap 
facilities  will  be  abtrndoned  and 
removed. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  proposed  changes 
without  detriment  or  disadvantage  to 
Northern's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-24070  Filed  9-10-97;  8:45  am) 
BILUNQ  cooc  eriT-oi-M 


DEPART1MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4242-000] 

Ohio  Edison  Company;  Pennsylvania 
Power  Company;  Notice  of  Filing 

September  5, 1997. 

Take  notice  that  on  August  18, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Permsylvania  Power  Company,  Service 
Agreements  with  e  prime.  Inc.,  CMS 
Marketing  Services  and  Trading  Co., 
Ohio  Valley  Electric  Corporation, 
PacifiCorp  Power  Marketing,  Inc.,  and 
Strategic  Energy  Ltd.,  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  §  205  of  the  Federal 
Power  Act 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  18,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  97-24091  Filed  9-10-97;  8:45  am) 
BIUJNO  COOC  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-607-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

September  4, 1997. 

Take  notice  that  on  September  2, 
1997,  Overthrust  Pipeline  Company 
(Overthrust).  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  First  Revised  Sheet 
No.  56,  to  be  effective  October  1, 1997. 
Overthrust  states  that  the  filing  is  being 
filed  in  compliance  with  Ordering 
Paragraph  (B)  of  Order  No.  636-C  issued 
February  27, 1997.  Overthrust  states  that 
the  proposed  tariff  sheet  revises  §  9.4  of 
the  General  Terms  and  Conditions  of  its 
tariff  by  establishing  a  five-year  contr&ct 
matching-term  cap  for  shippers 
exercising  their  right  of  first  refusal. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.CMbdl. 

Secretary. 

(FR  Doc.  97-24080  Filed  9-10-97;  8:45  am) 

HLUNQ  COM  snr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-S05-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Rling 


September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  Questar  Pipeline  Compyany 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
68,  to  be  effective  October  1, 1997. 

Questar  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  Ordering 
Paragraph  (B)  of  Order  No.  636-C  issued 
February  27, 1997.  Questar  states  that 
the  proposed  tariff  sheet  revises  §  7.4  of 
the  General  Terms  and  Conditions  of 
Part  1  of  its  tariff  by  establishing  a  five- 
year  contract  matching-term  cap  for 
shippers  exercising  their  right  of  first 
refiisal. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers  and 
the  Public  Service  Commission  of  Utah 
and  the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CasheU, 
Secretary. 

[FR  Doc.  97-24079  FUed  9-10-97;  8:45  am] 
BHJJNO  cooe  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM98-1-6S-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Rflng 

September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  be  effiective  October  1, 1997: 

First  Revised  Volume  No.  1 

Seventh  Revised  Slieet  No.  5 
Eighth  Revised  Sheet  No.  5A 
Seventh  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  6A 

Original  Volnme  No.  3 

Eighteenth  Revised  Sheet  No.  8 

Questar  states  that  this  filing 
incorporates  into  its  storage  and 
transportation  rates  the  Hnniml  charge 
unit  rate  of  $0.00224  per  Dth. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's  customers, 
the  Public  Service  Commission  of  Utah 
and  the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comnussion,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CaslwIl. 
Secretary. 

(FR  Doc.  97-24086  Filed  9-10-97;  8:45  am] 
BHJJNQ  CODE  SnT-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  EL97-66-000  and  QF94-64- 
003] 

Tenaska  IV  Texas  Partners,  Ltd.; 
Notice  of  Rling 

September  4, 1997. 

Take  notice  that  on  August  22, 1997, 
Brazos  Electric  Pbwer  Cooperative,  Inc. 
filed  a  Motion  to  Intervene  and  Request 
for  Revocation  of  Qualifying  Facility 
Status  for  plant  operated  by  Tenaska  IV 
Texas  Partners,  Ltd.  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  3.  1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasliaU. 
Secretary. 

[FR  Doc.  97-24130  FUed  9-10-97;  8:45  am] 
BiujNa  cooc  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP91-203-068] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  ChMigas  in  FERC 
Gas  Tariff 

September  5. 1997. 

Take  notice  that  on  August  29, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendwed  for  filing  the 
following  Revised  Tariff  Sheets  to  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  to  become  effective  September  1, 
1997: 

Twenty-Third  Revised  Sheet  No.  22 
Twentieth  Revised  Sheet  No.  24 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  implement  a  100%  load 
factor  rate  design  for  its  Intemiptible 
Transportation  (IT)  rates  in  compliance 
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with  Ck>nunission  Opinion  Nos.  406  and 
406-A  and  the  Stipulation  and 
Agreement  filed  June  2. 1993,  in  Docket 
No.  RP91-203.e/a7. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  97-24074  Filed  9-10-97;  8:45  am] 
BtUJNG  C006  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  GT97-06-OOO] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Report 

September  5, 1997. 

Take  notice  that  on  September  2, 
1997,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  pursuant  to  Section  9. 1  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1 ,  its  report  of  recalculated 
Operational  Segment  Capacity 
Entitlements  to  become  effective 
November  1, 1997. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  make  its  report 
pursuant  to  Section  9.1  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1  of 
recalculated  Operational  Segment 
Capacity  Entitlements  to  be  effective 
November  1.  1997,  along  with 
supporting  documentation  explaining 
the  basis  for  changes. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  mth  Sections 
385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-24072  Filed  9-10-97;  8:45  ami 
aiUJNO  CODE  «ri7-<»1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-60ft-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Septemt>er  5. 1997. 

Take  notice  that  on  September  2, 
1997,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  First  Revised 
Sheet  No.  229.  pursuant  to  Subpart  C  of 
Part  154  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
Under  the  Natural  Gas  Act  and  Order 
No.  636-C  issued  February  27, 1997  at 
Docket  Nos.  RM91-1 1-006  and  RM87- 
34-072. 

TransColorado  states  that  this  tariff 
sheet  revises  the  Right-of-First  Refusal 
provision  to  provide  for  a  five  year 
maximum  term  for  bid  evaluations.  The 
tariff  sheet  is  proposed  to  become 
effective  October  2. 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  97-24081  Filed  9-10-97;  8:45  am) 

BIUJNQ  CODE  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-721-00(q 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Auttwrization 

September  5. 1997. 

Take  notice  that  on  September  2. 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP97- 
721-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and  18 
CFR  157.216)  for  authorization  to 
abandon  four  farm  taps,  located  in 
Burleigh  and  Morton  Counties,  North 
Dakota,  under  Williston  Basin's 
certificate  issued  in  Docket  No.  CP82- 
487-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  With 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposed  to  abandon 
four  farm  taps: 
— Farm  tap  at  Station  9399+37  located 

on  the  Cabin  Creek-Bismarch 

transmission  line  in  Burleigh  County. 

North  Dakota; 
— Farm  tap  at  Station  5439+92  located 

on  the  Minot-Bismarch  transmission 

line  in  Burleigh  County,  North 

Dakota; 
— Farm  tap  at  Station  651+58  located  on 

the  Cabin  Creek-Bismarck 

transmission  line  in  Morton  County, 

North  Dakota; 
— Farm  tap  at  Station  9061+27  located 

on  the  Cabin  Creek-Bismarck 

transmission  line  in  Morton  Coimty, 

North  Dakota. 

Williston  Basin  states  that  Montana- 
Dakota  Utilities  Company,  a  local 
distribution  company,  now  serves  the 
customers  previously  served  by  these 
hna  taps  through  its  distribution 
system  and  consents  to  the  proposed 
abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rtiles  (18  CFR 
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385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act  *■ 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-24071  Filed  9-10-97;  8:45  am] 

MUJNQ  COOe  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7513-0OZ| 

Rockfish  Corpocatkm,  Inc.,  Notice  of 
Availability  of  Environmental 
Assessment 

September  5. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486, 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
an  exemption  surrender  application  for 
the  Old  Mill  Hydroelectric  Project  No. 
7513-002.  The  Old  Mill  Project  is 
located  on  the  North  River  in 
Rockingham  County,  Virginia.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  Caderal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center,  Room  lC-1, 
888  First  Street,  N.E.,  Washington,  D.C 
20426.  For  further  information,  please 
contact  the  project  manager,  Ms.  Hillary 
Berlin,  at  (202)  21<M)038. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  97-24090  Filed  9-10-97;  8:45  am] 
aajJNQ  oooE  anT-oi-M 


ENVIRONMENTAL  PfK>TECnON 
AGENCY 

[FRL-6891-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Small 
Business  Compliance  Assistance 
Centers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  apprpval:  Small 
Business  Compliance  Assistance 
Centers  (EPA  ICR  #1815.01  ).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument 
DATES:  Conunents  must  be  submitted  on 
or  before  October  14, 1997. 
FOR  FURTHER  MFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1815.01. 

SUPPLEMENTARY  INFOMMATION: 

Title:  Small  Business  Compliance 
Assistance  Centers  (EPA  ICR  *1815.01 ). 
This  is  a  new  collection. 

Abstract:  This  request  is  for  a 
consolidated  clearance  for  a  series  of 
evaluations  of  the  Environmental 
Protection  Agency's  (EPA's)  Small 
Business  Compliance  Assistance 
Centers  Regulatory  Reinvention 
Initiative.  The  purpose  of  the  evaluation 
is  to  assess  the  impact  of  the 
information  that  this  program  provides. 
The  Small  Business  Compliance 
Assistance  Centers  program,  a 
Presidential  Regulatory  Reinvention 
Initiative,  provides  small  businesses 
with  easy  access  to  sector-specific  and 
readily  imderstandable  information  on 
their  federal  environmental  regulatory 
requirements.  There  are  ctirrently  four 
operating  Centers  for  the  printing,  metal 
finishing,  auto  service  and  repair  and 
agriculture  sectors.  Over  the  next  year, 
EPA's  Office  of  Compliance  (OC)  will 
open  four  new  Centers  for  the  printed 
wiring  board  manufacturing,  chemical 
manufacturing,  local  government  and 
transportation  sectors.  The  Centers  are 
operated  through  cooperative 
agreements  witii  industry  associatioiis, 
universities,  state  agencies  and  other 
partners  that  are  trusted  sources  of 
information  by  the  small  business 
sectors.  The  Centers  also  serve  the  needs 


of  the  state  and  local  technical 
assistance  community  by  providing 
them  with  sector-specific  compliance 
and  technical  information. 

The  Centers  are  "communications" 
Centers  rather  than  physical  locations. 
Via  the  Internet,  toll-hee  numbers,  e- 
mail  discussion  groups  and  other 
communications  methods  they 
distribute  compliance  and  technical 
information  to  the  small  business 
community  and  their  assistance 
providers. 

Four  types  of  evaluations  are 
proposed:  (1)  Phone-surveys  of  a 
random  sample  of  the  small  business 
populations  to  determine  the  reach  of 
the  Centers;  (2)  &  (3)  on-line  surveys 
and  fax-back  surveys  of  the  users  of  the 
Center  web  sites  and  toll-fi«e  numbers 
to  determine  users'  satisfaction  with  the 
Centers'  services  and  to  determine  what 
users  do  as  a  next  step  with  the 
information  they  get  bom  the  Centers.; 
and  (4)  phone  interviews  to  follow-up 
with  on-line  and  fax-back  survey 
respondents  to  collect  anecdotal 
information  on  the  behavioral/operation 
changes  that  users  undertake  to  improve 
their  compliance  and  environmental 
performance  as  a  result  of  Center  usage. 
In  each  instance,  responses  to  requests 
for  information  are  voluntary.  In 
addition,  the  names  of  the  respondents 
will  not  be  disclosed  to  EPA.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unlatm  it 
displays  a  ciirrenUy  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Registn*  notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  June  25th,  1997  and  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  45  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  revidw  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  wrays  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities:  Small 
businesses,  regulatory  agency  staff, 
technical  assistance  program  staff, 
consultants,  university-staff. 

Estimated  Number  of  Respondents: 
26,220  annually. 

Frequency  of  Response:  phone-survey: 
annual;  on-line  surveys:  bi-annual;  fax- 
back  surveys:  bi-annual;  phone 
interviews:  aiuiual. 

Estimated  Total  Annual  Hour  Burden: 
2,760  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $30,360. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.1815.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137).  401  M 

Street,  SW,  Washington.  DC  20460 
and 
Office  of  Information  and  Regulatory 

A%irs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW. 

Washington.  DC  20503 

Dated:  September  8, 1997. 
RickWMUuiMl, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc  97-24149  Filed  9-10-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00601;  FRL-6741-8I 

Reduced  Risk  Initiative  for  Pesticides 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  a  final 
Pesticide  Registration  (PR)  Notice 
entitled  "Guidelines  for  Expedited 
Review  of  Conventional  Pesticides 
under  the  Reduced-Risk  Initiative  and 
for  Biological  Pesticides."  EPA 
proposed  this  policy  for  30  days  of 
public  comment  on  June  18,  1997  (62 
FR  33078).  Interested  parties  may 
request  a  copy  of  the  Agency's  final 
policy  as  set  forth  in  the  ADDRESSES 
unit  of  this  notice. 

ADDRESSES:  The  PR  Notice  is  available 
by  contacting  the  person  whose  name 
appears  under  FOR  FURTHER 
INFORMATION  CONTACT. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Keigwin,  Registration 
Division  (7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  713A,  CM  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  305- 
5447,  e-mail: 
keigwin.richard9epamail.epa.gov. 

SUPPt^MBITARY  INFORMATION: 
Electronic  Availability: 
Internet 

Electronic  copies  of  this  document 
and  the  PR  Notice  are  available  &om  the 
EPA  home  page  at  the  Environmental 
Sub-Set  entry  for  this  document  under 
"Regulations"  (http://www.epa.gov/ 
fedrgstr/). 
Fax  on  Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  6101  for  a  copy  of  the 
PR  notice.  , 

I.  Background 

This  Federal  Register  notice 
announces  the  availability  of  the  PR 
Notice  entitled  "Guidelines  for 
Expedited  Review  of  Conventional 
Pesticides  under  the  Reduced-Risk 
Initiative  and  for  Biological  Pesticides." 
This  PR  Notice  responds  to  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
which  requires  that  EPA  expedite  the 
review  of  applications  for  registration  of 
pesticides  which: 

1 .  Reduce  the  risks  of  pesticides  to 
human  health. 

2.  Reduce  the  risks  of  pesticides  to 
nontarget  organisms. 

3.  Reduce  the  potential  for 
contamination  of  groundwater  surface 
water  or  other  valued  environmental 
resources. 

4.  Broaden  the  adoption  of  integrated 
pest  management  strategies,  or  make 
such  strategies  more  available  or  more 
effective. 

The  purpose  of  the  PR  Notice  is  to 
provide  the  process  and  criteria  to  guide 
applicants  in  developing  their  reduced- 
risk  submissions.  The  PR  Notice 
supersedes  the  criteria  published  in 
Federal  Register  Notices  of,  July  20. 

1992  (57  FR  32140),  and  January  22. 

1993  (58  FR  5854),  and  PR  Notice  93- 
9,  July  21, 1993.  The  goal  of  the 
Reduced-Risked  Pesticide  Initiative  and 
of  the  Biopesticide»  and  Pollution 
Prevention  Division  is  to  encourage  the 
development,  registration,  and  use  of 
lower-risk  pesticide  products  which 
would  result  in  reduced  risks  to  human 
health  and  the  environment  when 
compared  to  existing  alternatives. 

n.  Public  Comments 

Public  comments  submitted 
concerning  the  draft  PR  Notice  and  the 


issues  listed  in  the  previous  FR  Notice 
of  Availability  were  fully  considered 
before  this  notice  was  made  final.  All 
public  comments,  as  well  as  a  summary 
of  the  Agency's  responses  to  those 
comments,  are  filed  in  the  Office  of 
Pesticides  Programs'  E)ocket  Office 
under  docket  number  'OPP-00485." 
The  public  record  is  located  in  Rm. 
1132,  CM  *2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703)  305- 
5805. 

List  of  Subjects 

Environmental  protection. 
Administratiite  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  September  4. 1997. 
Daniel  M.  Barolo, 
Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  97-24145  Filed  9-10-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

September  S,  1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0704. 

Expiration  Date:  02/28/98. 

Title:  Policy  and  Rules  Concerning  the 
Interstate.  Interexchange  Marketplace. 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934,  as 
amended.  CC  Docket  No.  96-61. 

Form  No.  :N/ A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  519 
respondents;  146  hours  per  response 
(avg.);  75,895  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $435,000. 

Frequency  of  Response:  On  occasion, 
annual,  one-time  requirement 

Description:  In  the  Order  on 
Reconsideration  issued  in  CC  Docket 
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96-61  (released  8/20/97).  the 
Conunission  amended  the  collections 
adopted  in  the  Second  Report  and  Order 
in  this  proceeding. 

a.  Tariff  cancellation  requirement:  In 
the  Order  on  Reconsideration,  the 
Conunission  concludes  that,  with  two 
exceptions,  the  statutory  forbearance 
criteria  in  Section  10  of  the 
Communications  Act,  as  amended,  are 
met  for  the  Commission  no  longer  to 
require  or  allow  nondominant 
interexchange  carriers  to  file  tarifiis 
pursuant  to  Section  203  for  their 
interstate,  domestic,  interexchange 
services.  The  Commission  further 
concludes  that  nondominant 
interexchange  carriers  are  allowed  to 
filf  tariffs  for  (1)  their  interstate, 
domestic,  interexchange  direct-dial 
services  to  which  end-users  obtain 
access  by  dialing  a  carrier's  carrier 
access  code  (dial-around  1+  services) 
and  (2)  interstate,  domestic, 
interexchange  services  provided  by  a 
nondominant  interexchange  carrier  for 
the  lesser  period  of  the  initial  45  days 
of  service  or  until  there  is  a  written 
contract  between  the  carrier  and  the 
customer,  in  those  limited 
circumstances  in  which  a  prospective 
customer  contacts  the  LEG  to  select  an 
interexchange  carrier  or  to  initiate  a 
change  in  his  or  her  primary  carrier.  See 
47  CFR  §61.20. 

In  otdet  to  implement  the 
Commission's  detariffing  policy,  the 
Second  Report  and  Order  requires 
nondominant  interexchange  carriers  to 
cancel  their  tariffs  for  interstate, 
domestic,  interexchange  services  on  file 
with  the  Commission  within  nine 
months  of  the  effective  date  of  that 
Order.  That  requirement,  however,  was 
not  implemented  by  the  carriers  in  light 
of  the  stay  of  the  Second  Report  and 
Order,  pending  judicial  review,  entered 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  on 
February  13. 1997.  The  Order  on 
Reconsideration  provides  that  the 
Common  Carrier  Bureau  will  determine 
the  appropriate  transition  period  when 
the  detariffing  rules  become  effective. 
Nondominant  interexchange  carriers 
that  have  on  file  with  the  Commission 
tariff  offerings  that  contain  services 
subject  to  diffierent  tariffing 
requirements  [e.g.,  tariff  offerings  that 
include  dial-around  1-t-  services  and    - 
service  to  new  customers  that  contact 
the  LEG  to  select  an  interexchange 
carrier  or  to  initiate  a  change  in  their 
primary  interexchange  carrier,  for  which 
carriers  are  permitted  to  file  tariffs,  and 
tariff  offerings  that  combine 
international  services,  which  still  must 
be  tariffed,  with  interstate,  domestic, 
interexchange  services,  which  are 


detariffisd),  may  comply  with  the  Order 
on  Reconsideration  either  by:  (1) 
Cancelling  the  entire  tariff  and  refiling 
a  new  tariff  for  only  those  services  for 
which  tariffs  are  required  or  permitted 
(519  respondents  x  2  hours  per  page  = 
2504  annual  burden  hours);  or  (2) 
issuing  revised  pages  cancelling  the 
material  in  the  tariffs  that  pertain  to 
those  services  subject  to  forbearance 
(519  respondents  x  2  hours  per  page  = 
72,094  burden  hours). 

b.  Information  disclosure 
requirement:  The  attached  Order  on 
Reconsideration  eliminates  the 
requirement  that  nondominant 
interexchange  carriers  make  information 
on  current  rates,  terms,  and  conditions 
for  all  of  their  interstate,  domestic, 
interexchange  services  available  to  any 
member  of  the  public  in  an  easy  to 
understand  format  and  in  a  timely 
maimer,  for  purposes  of  ei^rcing 
Section  254(g)  of  the  Communications 
Act,  as  amended. 

c.  Recordkeeping  requirement:  In  the 
Order  on  Reconsideration,  the 
Commission  affirms  its  conclusion  in 
the  Second  Report  and  Order  to  require 
nondominant  interexchange  carriers  to 
maintain  at  their  premises  price  and 
service  information  regarding  all  of  their 
interstate,  domesticinterexchange 
service  offerings  that  they  can  submit  to 
the  Commission  upon  request  The 
Commission  clarifies  in  the  Order  on 
Reconsideration  that  nondominant 
interexchange  carriers  should  retain  the 
documents  supporting  the  rates,  terms, 
and  conditions  of  the  carriers'  interstate, 
domestic,  interexchange  offerings. 
Nondominant  interexchange  carriers  are 
required  to  retain  the  foregoing  records 
for  a  period  of  at  least  two  years  and  six 
months  following  the  date  the  carrier 
ceases  to  provide  services  on  such  rates, 
terms  and  conditions,  in  order  to  afford 
the  Commission  sufficient  time  to  notify 
a  carrier  of  the  filing  of  a  complaint, 
wluch  generally  must  be  filed  within 
two  years  irom  the  time  the  cause  of 
action  accrues  (in  the  event  a  complaint 
is  filed  gainst  a  carrier,  the.  carrier  will 
be  required  to  retain  documents  relating 
to  the  complaint  imtil  the  complaint  is 
resolved).  See  47  CFR  §  42.11. 
Nondominant  interexchange  carriers  are 
required  to  maintaiiv-the  foregoing 
records  in  a  manner  that  allows  them  to 
produce  such  records  within  ten 
business  days  of  receiptifef  a 
Commission  request,  and  to  file  with  the 
Commission,  and  update  as  necessary, 
the  name,  address,  and  telephone 
number  of  the  individual,  or 
individuals,  designated  by  the  carrier  to 
respond  to  Commission  inquiries  and 
requests  for  documents.  The  availability 
of  such  records  will  enable  the 


Commission  to  meet  its  statutory  duty  of 
ensuring  that  such  carriers'  rates,  terms, 
and  conditions  for  service  are  just, 
reasonable,  and  not  unreasonably 
discriminatory,  and  that  these  carriers 
comply  with  Uie  geographic  rate 
averaging  and  rate  integration 
requirements  of  the  1996  Act.  In 
addition,  maintenance  of  such  records 
will  enable  the  Commission  to 
investigate  and  resolve  complaints.  (519 
respondents  x  2  hours  per  response  = 
1038  annual  burden  hours). 

d.  Certification  Requirement:  In  the 
Second  Report  and  Order,  the 
Commission  adopted  its  proposal  to 
require  nondominant  interexchange 
carriers  to  file  certifications  with  Uie 
Commission  stating  that  they  are  in 
compliance  with  their  statutory 
geographic  rate  averaging  obligations 
under  Section  254(g)  of  Uie 
Communications  Act,  as  amended. 
These  providers  must  also  file 
certifications  with  the  Commission 
stating  that  they  are  in  compliance  with 
their  statutory  rate  integration 
obligations  under  Section  254(g).  See  47 
CFR  64.1900.  This  requirement  is 
reaffirmed  in  the  Order  on 
Reconsideration.  (519  respondents  x  .05 
hours  per  response  =  259.5  annual 
burden  hours). 

The  information  collected  under  the 
tariff  cancellation  requirement  must  be 
disclosed  to  the  Commission,  and  will 
be  used  to  implement  the  Commission's 
detariffing  policy.  The  information 
collected  under  the  recordkeeping  and 
other  requirements  will  be  used  by  the 
Commission  to  ensure  that  affected 
interexchange  carriers  fulfill  their 
obligations  under  the  Communications 
Act,  as  amended.  Your  response  is 
mandatory. 
OAffl  Conbt)/ Ato.:  3060-0536. 
Expiration  Date:  09/30/2000. 
Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  hiterstate  Cost  Recovery. 
Form  No.:  FCC  Form  431.  .« 

Respondents:  Business  or  other  fat 
profit. 

Estimated  Annual  Burden:  5000 
respondents;  3.1  hours  per  response 
(avg.);  15,593  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
aimual. 

Descriptiorv  Title  IV  of  the  Americans 
with  Disabilities  Act  of  1990  (ADA) 
requires  the  Commission  to  ensure  that 
telecommunications  relay  services  are 
available,  to  the  extent  possible,  to 
individuals  with  hearing  and  speech 
disabilities  in  the  United  States.  To 
fulfill  this  mandate,  the  Commission 
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adopted  rules  that  require  the  provision 
of  TRS  service  beginning  July  26, 1993. 
The  Commission  set  minimum 
standards  for  TRS  providers  and 
established  a  shared-funding 
mechanism  (TRS  Fund)  for  recovering 
the  costs  of  providing  interstate  TRS. 
The  Commission  also  appointed  the 
National  Exchange  Carrier  Association 
(NECA)  the  TRS  Fund  administrator, 
and  directed  NECA  to  establish  a  non- 
paid,  volimtary  advisory  committee  to 
monitor  cost  recovery  matters. 

a.  FCC  Form  431:  The  Commission's 
rules  require  all  carriers  providing 
interstate  telecommunications  services 
to  contribute  to  the  TRS  Fund.  The 
amount  contributed  is  the  product  of  the 
carrier's  gross  interstate  revenues  for  the 
previous  year  and  a  contribution  factor 
determined  annually  by  the 
Commission.  Contributions  are 
calculated  in  accordance  with  a  TRS 
Fund  Worksheet  which  is  prepared  each 
year  by  the  Commission  and  published 
in  the  Federal  Ragiflter.  Payments  from 
the  fund  are  made  to  eligible  TRS 
providers  and  are  designed  to  cover  the 
reasonable  costs  incinrod  in  providing 
interstate  TRS  service.  The  TRS  Fund 
administrator  files  a  proposed  payment 
formula  and  estimated  fund 
requirements  with  the  Commission  each 
year,  and  this  payment  formula  is 
subject  to  Commission  approval.  See  47 
CFR  64.601-64.608  for  rules  and 
requirements  governing 
telecommunications  relay  services. 
Pursuant  to  §64.604(c)(4)(iii)(A).  every 
carrier  providing  interstate 
telecommunications  services  must 
contribute  to  the  TRS  Fund  on  the  basis 
of  its  relative  share  of  gross  interstate 
revenues.  Section  64.604(c)(4)(iii)(A) 
contains  a  partial  listing  of  the  types  of 
interstate  services  for  which 
contributions  must  be  made.  Carriers 
who  provide  interstate  services, 
including  but  not  limited  to.  cellular 
telephone  and  paging,  mobile  radio, 
operator  services,  personal 
communications  service  (PCS),  access 
(including  subscriber  line  charges), 
alternative  access  and  special  access, 
packet-switched,  WATS,  800,  900, 
message  telephone  service,  interstate 
private  line,  telex,  telegraph,  video, 
satellite.  intraLATA  international  and 
resale  services  must  contribute  to  the 
TRS  Fund.  Contributions  to  the  TRS 
Fund  will  be  based  on  each  interstate 
service  provider's  relative  share  of  gross 
interstate  revenues  for  the  prior 
calendar  year  and  a  contribution  fiactor 
determined  by  the  Commission. 
Contributors  must  use  the  TRS  Fund 
Worksheet.  FCC  Form  431,  to  calculate 
their  contributions  to  the  TRS  Fund. 


The  worksheet  must  be  filed  with  the 
FCC  TRS  Fund  Administrator.  See 
§64.604(c}(4)(iii)(B)  and  FCC  Form  431, 
TRS  Fund  Worksheet.  (5000 
respondents  x  2  hours  per  response  = 
10,000  annual  burden  hours). 

b.  True  and  Accurate  Data:  TRS 
providers  must  provide  the 
administrator  with  true  and  accurate 
data  to  be  used  to  compute  payments. 
According  to  §  64.604(c)(4)(iii)(C).  the 
providers  must  submit  the  following: 
total  TRS  minutes  of  use,  total  interstate 
TRS  minutes  of  use,  total  TRS  operating 
expenses  and  total  TRS  investment  in 
general  accordance  with  47  CFR  Part  32, 
and  other  historical  or  projected 
information  reasonably  requested  by  the 
administrator  for  purposes  of  computing 
payments  and  revenue  requirements. 
(13  respondents  x  3  hours  per  response 
=  39  annual  burden  hours). 

c.  Reports  dP  Interstate  "TRS  Minutes: 
TRS  providers,  including  providers  who 
are  not  interexchange  carriers,  local 
exchange  carriers,  or  certified  state  relay 
providers,  must  submit  reports  of 
interstate  TRS  minutes  of  use  to  the 
administrator  in  order  to  receive 
payments.  TRS  providers  receiving 
payments  shall  file  a  form  prescribed  by 
the  administrator.  The  administrator  is 
directed  to  fashion  a  form  that  is 
consistent  with  Parts  32  and  36.  (See  47 
CFR  §  64.604(c){4)(iii)(E)).  (13 
respondents  x  4  hours  per  response  =  52 
annual  biirden  hours). 

d.  Notification  to  TRS  Administrator 
Section  64.604(c)(4)(iii)(F)  lists  TRS 
providers  who  are  eligible  for  receiving 
payments  from  the  TRS  Fimd.  These 
providers  must  notify  the  administrator 
of  their  intent  to  participate  in  the  TRS 
Fund  thirty  days  prior  to  submitting 
reports  of  TRS  interstate  minutes  of  use 
in  order  to  receive  payment  settlements 
for  intersttite  TRS.  FaUure  to  file  may 
exclude  the  TRS  provider  from 
eligibility  for  the  year.  (See  47  CFR 
64.604(c)(4)(iii)(G)).  Payments  will  only 
be  made  to  eligible  TRS  providers 
operating  in  conpliance  with  the 
mandatory  minimum  standards  set  forth 
in  §64.604.  (13  respondents  x  10 
minutes  per  response  =  2.16  annual 
burden  hours). 

e.  TRS  Administrator  Annual  Report: 
The  TRS  Fund  is  subject  to  a  yearly 
audit  performed  by  an  independent 
certified  accounting  firm  or  by  the 
Commission,  or  bbtt.  Pursuant  to 
§64.604(c)(4)(iii)(H),  the  TRS  Fund 
administrator  must  report  annually  to 
the  Commission  its  administrative  costs 
associated  with  the  administration  of 
the  TRS  Fund,  and  must  file  a  cost 
allocation  manual.  TRS  payment 
formulas  and  revenue  requirements 
must  be  filed  with  the  Commission  on 


October  1  of  each  year.  The 
administrator  must  establish  a  non-paid, 
voluntary  advisory  committee  of 
persons  irom  the  hearing  and  speech 
disability  communities,  TRS  users, 
interstate  service  providers,  state 
representatives,  and  TRS  providers 
which  will  meet  at  reasonable  intervals 
in  order  to  monitor  TRS  cost  recovery 
matters.  The  annual  report  to  the 
Commission  must  include  a  discussion 
of  advisory  committee  deliberations.  (1 
respondent  x500  hours  per  response  = 
500  annua]  burden  hours). 

Information  submitted  in  response  to 
the  foregoing  requirements  is  used  to 
administer  the  TRS  Fund.  Information  is 
used  to  calculate  the  required  carrier 
contributions  to  the  TRS  Fund  and  to 
determine  the  appropriate  payment  due 
to  the  TRS  providers  participating  in- the 
shared  funding  plan.  Your  response  is 
required  to  obtain  or  retain  benefits. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 
Federal  Conununicatioiui  CommiMion. 
MniliuB  F.  CatOD. 
Acting  Secretaury. 

(FR  Doc.  97-24123  Filed  B-10-07:  8:45  am) 
■iLLMa  COM  tnz-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collaction(8)  SutxnittMl  to  0MB  for 
Roviow  and  Approval 

September  4, 1997. 

gUMMAnv;  The  ^^eral  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciirrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
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(b)  the  accuracy  of  the  Conmiission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  14, 
1997.  If  you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St, 
N.W..  Washington.  DC  20554  or  via 
internet  to  jboley^cc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  a»202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OAfB  Approval  Number:  306D-XXXX. 

Title:  Section  68.110(c)— Availability 
of  Inside  Wiring  Information. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit 

,  Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  6 
hours. 

Cost  to  Respondents:  The  Commission 
estimates  that  the  annual  cost  to  all 
respondents  to  maintain  existing 
records  for  future  disclosure  upon 
request  is  $5,000.  Based  on  200  carriers 
within  the  50  states,  this  represents  only 
$25  per  carrier  in  additional  storage  and 
retrieval  costs. 

Total  Annual  Burden:  1,200  hours. 

Needs  and  Uses:  The  Commission 
amended  the  rule  defining  the 
demarcation  point  to:  (1)  clarify  the 
location,  within  12  inches  at  the  point 
at  which  it  enters  the  customer's 
premises;  (2)  indicate  only  major 
additions  or  rearrangements  of  existiiig 
wire  are  to  be  treated  as  new 
installations;  (3)  allow  owners  of 
multiunit  buildings  to  restrict  their 
customers  access  to  only  that  wiring 
within  a  tenant's  individual  imit;  and 
(4)  require  telephone  companies  to 
provide  building  owners  with  all 
available  information  regarding  carrier 
installed  wiring  on  the  customer's  side 
of  the  demarcation  point 


Federal  Communications  Conunission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  [)oc.  97-24008  Filed  9-10-97;  8:45  am] 

BuiMO  CODE  anz-oi-p 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  AND  TIME:  Tuesday,  September  16, 
1997  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 

D.C. 

STATW:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  mattere  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  purauant  to  2 
U.S.C.  437g,  §  438(b),  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  mattere  affecting  a 
piarticular  employee. 

DATE  AND  TIME:  Thursday,  September  18, 
1997  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Report  of  the  Audit  ENvision  on  Lugar 
for  President  Committee,  Inc.,  Lugar  for 
President  Legal  and  Accounting  and 
Compliance  Fund,  and  Lugar  for 
President  Committee  Audit  Fund. 

Advisory  Opinion  1997-17:  Jay  Nixon 
by  counsel,  Kevin  F.  O'Malley. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Maijorie  W.  Emmons. 
Secrettuyofthe  Commission. 
(FR  Doc.  97-24251  Filed  9-9-97;  1:03  pm] 
BOJJNa  CODE  STIS-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Rre 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 


gives  notice  of  additions  and 
corrections/changes  to.  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  October  14, 1997. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center.  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,(301)447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday,  August  1, 1997,  62 
FR  41492-41727. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032.  also  on  June 
21, 1996.  If  the  published  list  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office.  The  Hotel  and  Motel 
Fire  Safety  Act  of  1990  National  Master    , 
List  is  now  accessible  electronically. 
The  National  Master  List  Web  Site  is 
located  at:  http://www.u8fa/fema.gov/ 
hotel/index.htm 

Visitors  to  this  web  site  will  be  able 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  visitora  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
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the  list,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes;"  and 
"E)eletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 


"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 


subsequently  removed  &t>m  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Docimients, 
Washington,  DC  20402-9325.  When* 
requesting  copies  please  refer  to  stock 
number  069-001-0004^1. 
Emett  B.  Abbott. 
General  Counsel. 

The  update  to  the  national  master  list 
for  the  month  of  August  1997  follows: 


The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  List  8/27/97  Update 


Index  and  property  name 


ADOmONS 


AK: 


AK0054    executive  SUITE  HOTEL 


CA 


CO: 


HI: 


CA151 1     EXTENDED  STAY  AMERICA,  BA- 

KERSFIELD  #919. 

CA1515    HOLIDAY  INN  EXPRESS  

CA1516    BEST  WESTERN  ROYAL  HOST 

INN. 
CA1510    EXTENDED     STAY     AMERICA, 

ONTARIO  #911. 
CA1514     EXTENDED      STAY      AMERICA 

RANCHO  CORDOVA  #903. 
CA1512     EXTENDED      STAY      AMERICA 

SACRAMENTO  #936. 
CA1513     EXTENDED      STAY      AMERICA. 

SANTA  ROSA  #976. 

CO0312  HOLTZE  EXECUTIVE  VILLAGE- 
SOUTHEAST. 

COC317  APOLLO  PARK  EXECUTIVE 
SUITES. 

CO0322    COMFORT  INN— NORTH  

CO031 1     LA  QUINTA  INN  &  SUITES 

CO0318    TAMARRON  HILTON  RESORT  ... 

CO0314  HOLTZE  EXECUTIVE  VILLAGE- 
DENVER  TECH  CENTER. 

CO0319  INVERNESS  HOTEL  &  GOLF 
CLUB. 

CO0323    ECONOLODGE  

CO0315  EXTENDED  STAY  AMERICA 
LAKEWOOD#901. 

CO0316  EXTENDED  STAY  AMERICA 
LAKEWOOD  #994. 

CO0321     COMFORT  INN  

CO0310    LA  QUINTA  INN  &  SUITES 

CO0313    HOLIDAY  INN— NORTHGLENN  .. 

CC)0320    SLEEP  INN  PUEBLO  

HI0e45    VOLCANO  HOUSE  „.... 

HI0199  ALA  MOANA  HOTEL  

HI0200  ASTON  AT  THE  WAIKIKI  BANYAN 

HI0201  ASTON       HONOLULU       PRINCE 

HOTEL 

HI02a2  ASTON  ISLAND  COLONY  HOTEL 

Hta204  ASTON  WAIKIKI  CIRCLE  HOTEL 

HI0205  ASTON  WAIKIKI  SUNSET  RE- 
SORT. 

Hia206  BEST  WESTERN  PLAZA  HOTEL 

HI0207  COCONUT  PLAZA  HOTEL  

HI0208  COLONY-S  PACIFIC  MANARCH  ... 

HI0209  COLONVS  POIPU  KAl  RESORT  .. 

HI0210  CORAL  REEF  HOTEL  

HKB1 1  EWA  KAl  APARTMENT  HOTEL  .... 


PO  box/rt  No.  and  street  address 


4360  SPENAKEL  RD  „.. 

3318  CALIFORNIA  AVE  

2532  CASTRO  VALLEY  BLVD  

710  S.  CHEROKEE  LN  

3990  E.  INLAND  EMPIRE  BLVD  .. 

10721  WHITE  ROCK  RD  

3825  ROSIN  CT  

2600  CORBY  AVE 

15196  E  LOUISIANA  DR 

805  S.  CIRCLE  DR.  #2B  

6450  CORPORATE  DR 

7077  SOUTH  CLINTON  STREET 

40292  HWY.  550  

6380  SOUTH  BOSTON  STREET 

200  INVERNESS  DR.  W 

1409  BARLOW  

7393  W.  JEFFERSON  AVE  

715  KIPLING  ST 

2255  9TH  ST  

902  DILLON  ROAD  

10  EAST  120TH  AVE  

3626  N.  FREEWAY  

PO  BOX  53.  HAWAII  VOLCANOS 

NATIONAL  PARK. 
410  ATKINSON  DRIVE  

201  OHUA  AVENUE  #406-2  

415  NAHUA  STREET _ 

445  SEASIDE  AVENUE  

2464  KALAKAUA  AVENUE 

229  PAOAKALANI  AVENUE  

3253  N.  NIMITZ  HWY  

450  LEWERS  STREET  

142  ULUNIU  AVENUE  

1941  POIPU  ROAD  

2299  KUHIO  AVENUE  

61-161  KUHINA  STREET 


City.  state/Zip 


ANCHORAGE.  AK  99517 

BAKERSFIELD,  CA  93304  

CASTRO  VALLEY.  CA  94546 

LODI.  CA  95240  „ 

ONTARIO.  CA  91764  

RANCHO  CORDOVA.  CA  95670  .. 

SACRAMENTO.  CA  95834  

SANTA  ROSA.  CA  95407  

AURORA.  CO  80012 

COLORADO       SPRINGS.       CO 

80910. 
COLORADO       SPRINGS.       CO 

80919. 

DENVER.  CO  80231   

DURANGO,  CO  81301  

ENGLEWOOD.  CO  801 1 1   ^... 

ENGLEWOOD,  CO  80112  

FORT  MORGAN.  CO  80701  

LAKEWOOD.  CO  80235  

LAKEWOOD,  CO  80215  

LIMON,  CO  80828 

LOUISVILLE,  CO  80027 .._. 

NORTHGLENN,  CO  80233  

PUEBLO.  CO  81008 

HILO,  HI  96718 

HONOLULU.  HI  96814 

HONOLULU.  HI  96815  

HONOLULU.  HI  96815 „ 

HONOLULU,  HI  96815  _.. 

HONOLULU.  HI  96815  

HONOLULU.  HI  96815 „ 

HONOLULU.  HI  96819 

HONOLULU,  HI  96815 

HONOLULU.  HI  96815 

HONOLULU.  HI  96746  

HONOLULU.  HI  96816  

HONOLULU.  HI  96706 „... 


Phone 


(907)24^-6366 

(805)322-6888 

(510)538-9501 
(209)369-^484 

(909)944-8900 

(916)  635-2363 

(916)  920-8199 

(707)  546-^t808 

(333)446-5893 

(800)279-3620 

(800)  228-5150 

(303)649-9969 
(970)  259-2000 
(888)446-5893 

(303)  397-6400 

(970)  867-9481 
(303)986-8300 

(303)  275-0840 

(719)  775-2752 
(303)  664-0100 
(303)  452-4100 
(719)583-4000 

(808)  967-7321 

(808)955-^11 
(808)  922-0555 
(808)  922-1616 

(808)923-2345 
(808)  923-1571 
(808)922-0511 

(808)836-3636 
(808)  923-8828 
(808)923-9805 
(808)  742-2229 
(808)  932-1262 
(808)  689-7946 
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The  HOTEL  AND  Motel  Fire  Safety  Act  of  1990  National  Master  List  8/27/97  Update— Continued 


Index  and  property  name 

PO  box/rt  No.  and  street  address 

City.  state/Zp 

PtWfW 

HI0212     HALE  KOA  HOTEL  

2055  KALIA  ROAD  

2199  KALIA  ROAD 

5380  HONOIKI  ROAD  

1830  ALA  MOANA  BOULEVARD 
2005  KALIA  ROAD  

2005  KALIA  ROAD „. 

HONOLULU  HI  96815     

(808)955-0555 
(808)  923-231 1 
(808)826-652? 
(808)955-1111 
(808)949-4321 

(808)  94&-4321 

(808)  949-4321 

(808)949-4321 

(       )        - 
(808)  591-2235 
(808)  949-7384 
(808)  922-5/// 
(808)  923-7671 

(808)923-0777 

(808)826-9644 

(808)922-3111 
(808)922-4422 
(808)  245-5050 
(808)  921-7272 
(808)  926-5641 
(808)955-6000 
(808)324-1721 
(808)  239-571 1 

(808)  822-4481 
(808)  245-4552 
(808)  879-5881 
<808)  875-9000 
(808)  742-7571 
(808)  822-9025 
(808)  669-6622 

HI0213    HALEKULANI  HOTEL  

HONOLULU.  HI  96822  

HONOLULU.  HI  96714  

HONOLULU,  HI  96815  

HONOLULU,  HI  96815  

HI0214    HANALEI  BAY  RESORT 

HI0215    HAWAII  DYNASTY  HOTEL 

Ht0223     HILTON  HAWAIIAN  VILLAGE-ALU 

TOWER. 
HI0222     HILTON  HAWAIIAN  VILLAGE-DIA- 

HONOLULU, HI  96815  „ 

MOND  HEAD  TOWER. 
HI0224     HILTON      HAWAIIAN      VILLAGE- 

2005  KALIA  ROAD  „.... 

2005  KALIA  ROAD  

HONOLULU.  HI  96815 

RAINBOW  TOWER. 
HI0221     HILTON      HAWAIIAN      VILLAGE- 

HONOLULU,  HI  96815 

TAPA  TOWER. 
HI0217    HYATT  REGENCY  WAIKIKI  

2424  KALAKAUA  AVENUE  

HONOLULU,  HI  96815 „  .. 

HI0230     KUHIO  VILLAGE  RESORT  HOTEL 

2463  KUHIO  AVENUE  

HONOLULU,  HI  96815  

HONOLULU,  HI  96815 

HONOLULU  HI  96815 

HI0234    OUTRIGGER  ALA  WAI  TERRACE 
HI0235    OUTRIGGER  SURF 

1684  ALA  MOANA  BLVD  

2280  KUHIO  AVENUE  

412  LEWERS  STREET  

HI0236    OUTRIGGER      WAIKIKI      SURF- 

HONOLULU,  HI  96815  

HONOLULU,  HI  96815  

WEST. 
HI0238    PLEASANT        HOUDAY        ISLE 

270  LEWERS  STREET  

HOTEL, 
HI0239     PRINCEVILLE  AN  ITT  SHERATON 

PO  BOX  3069.  PRINCEVILLE  

2365  KALAKAUA  AVENUE  

HONOLULU,  HI  967223069  

LUXURY  HOTEL. 
HI0242    SHERATON  MOANA  SURFRIDER 

HONOLULU,  HI  96815  

HI0241     SHERATON  WAIKIKI  HOTEL  

2255  KALAKAUA  AVENUE  

HONOLULU,  HI  968152579  

HI0243    THE  WESTIN  KAUAI   

KAUAI  KALAPAKI  BEACH  

HONOLULU  HI  96766    

HI0246    WAIKIKI  PARC  HOTEL 

2233  HELUMOA  ROAD  

HONOLULU  HI  96815  

HI0247     WAIKIKI  ROYAL  SUITES 

255  BEACHWALK  STREET 

2045  KALAKAUA  AVENUE 

HONOLULU,  HI  96815 

HONOLULU,  HI  96815 

KAILUA-KONA,  HI  96740  :..... 

KANEOHE,  HI  96744  

HI0248    WAIKIKI  TERRACE  HOTEL 

HI0229    KONA  COAST  RESORT  II 

78-6842  ALII  DRIVE  

HI0240    SCHRADERS     WINDWARD     MA- 

47-039 LIHIKAI  DRIVE  

RINE  RESORT. 
HI0216    HOTEL  CORAL  REEF  

1516  KUHIO  HIGHWAY  

KAPAA  HI  96746  , „. 

HI0227     KAPAA  SHORE  

4-0900  KUHIO  HIGHWAY  

KAPAA.  HI  96746  

KIHEI.  HI  96753 

KIHEI.  HI  96753 

KOLOA  HI  96756 

KONA.  HI  96740 

LAHAINA.  HI  96761  

HI0232    MAUI  LU  RESORT „ „... 

HI0233    MAUI  SUN  HOTEL 

575  SOUTH  KIHEI  ROAD  

175  EAST  LIPOA  STREET  

2640  PUUHOLO  ROAD  

HI0249    WHALERS  COVE .". 

HI0226     KANALOA  AT  KONA 

78-261  MANU  KAl  STREET 

3626      LOWER      HONOAPIILANI 

HWY. 
50  NOHEA  KAl  DRIVE 

HI0203    ASTON  MAUI  PARK  

HI0219     KAANAPALI  ALII  

LAHAINA.  HI  96761  

(808)667-1400 
(808)669-1050 

(808)  667-2525 
(808)  552-2555 

(808)  885-1234 
<808)  879-1922 

HI0220     KAHANA  FALLS  RESORT 

4260      LOWER      HONOAPIILANI 
ROAD. 

2365  KAANAPALI  BEACH  

PO  BOX  1977 „ 

HC02  BOX  5500 

LAHAINA  HI  

HI0244    THE  WESTING  MAUI  

LAHAINA  HI  96761             

HI0225    KALUAKOI    HOTEL    AND    GOLF 

CLUB. 
HI0218    HYATT  REGENCY  WAIKOLOA 

MAUNALOA,  HI  96770 

WAIKOLOA,  HI  96743 

HI0231     MAUI    INTERCONTINENTAL    RE- 

3700 WAILEA  ALANUI  

3200  WAILEA  ALANUI  

3-5920  KUHIO  HIGHWAY  

15  W.  122  S.  FRONTAGE  RD 

3150  FINLEY  ROAD 

WAILEA,  HI  96753  

SORT. 

HI0237     PALMS  AT  WAILEA  RESORT  

HI0228     KAUAI  RESORT  HOTEL 

WAILEA,  HI  96753  

WAILUA,  HI  96746  

BURR  RIDGE,  IL  60521  

(808)879-5800 
(808)  245-3931 

(630)323-6630 

IL 

IL0558    EXTENDED       STAY       AMERICA 

BURR  RIDGE  #532. 
IL0557     EXTENDED       STAY       AMERICA 

DOWNERS  GROVE,  IL  80515 

GURNEE,  IL  60031 

(630)810-4124 
(847)662-3060 

DOWNERS  GROVE  #510. 
IL0559     EXTENDED       STAY       AMERICA 

5742  N.  RIDGE  DR „ 

1181  N.  ROHLWING  RD 

GURNEE  #640. 
IL0555    EXTENDED       STAY       AMERICA 

HASCA  IL  60143  

NAPERVILLE.  IL  60563  _ 

(630)250-1111 
(630)983-0000 
(847)  357-1000 
(800)  428-3438 

HASCA  #525. 
IL0556    EXTENDED       STAY       AMERICA 

1575  BOND  ST 

2400  GOLF  RD „.... 

7255  W.  183RDST 

NAPERVILLE  #660. 
IL0560    EXTENDED       STAY       AMERICA 

ROLLING  MEADOWS  #530. 
IL0561     BUDGETEL         INN        CHICAGO 

ROLLING  MEADOWS,  IL  60008  ... 
TINLEY  PARK,  IL  60477 

TINLEY  PARK. 
KY: 

KY0441     EXTENDED  STAY  AMERICA 

2650  WILHITE  DRIVE  

610  DUTCHMAN  LANE „ 

21  HAL  ROGERS  BLVD  

LEXINGTON.  KY  40503  

(606)  276-^9600 

KY0442    EXTENDED  STAY  AMERICA 

KY0440    COMFORT  SUITES  

LOUISVILLE,  KY  40205  ; 

PRESTONBURG.  KY  41653  

UNTHICUM,  MD  21090  

(502)  895-7707 
(606)  263-0106 

(410)850-0400 

MD: 

MD0294    EXTENDED      STAY     AMERICA 

1500  AERO  DRIVE 

UNTHICUM  «658. 
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The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  List  8/27/97  Update— Continued 


Index  and  property  name 


PO  box/rt  No.  and  street  address 


City.  state/Zip 


Phone 


MN: 


NO: 


NM 


NY: 


TX: 


CA: 


CO: 


MN0313    BUDGETEL  INN  ._ „ 

NC0381     COUNTRY  INN  &  SUITES  

NC0380     FAIRFIELD  INN  

NC0379     RAMADA  INN  

NC0383     EXTENDED      STAY      AMERICA 

GREENSBORO  »280. 
NC0382    EXTENDED      STAY      AMERICA 

WINSTON-SALEM  #370. 

NM0186  COMFORT  INN  WEST 

NM0180  COORS/ILIFF   JOINT   VENTURE 

D.BA  DAYS  INN  WES. 

NM0181  QUALITY  HOTEL  FOUR  SEA- 
SONS. 

NM0182  COMFORT  INN  

NM0183  RADISSON  PICACHO  PLAZA  

NM0184  HOLIDAY  INN  EXPRESS  

NY0647  EXTENDED  STAY  AMERICA  AL- 
BANY #501. 

NY0649  EXTENDED  STAY  AMERICA 
DEWnT#504. 

NY0650  EXTENDED  STAY  AMERICA 
GREECE  «765. 

NY0648  EXTENDED  STAY  AMERICA 
HENRIETTA  #503. 

NY0651     RAMADA  INN 

TX0741     BUDGETEL  INN  ARLINGTON  

TX0742    BUDGETEL  INN  EL  PASO  

TX0743    BUDGETEL  INN  EL  PASO  WEST 

TX0740  EXTENDED  STAY  AMERICA-EL 
PASO  #886. 

TX0734    THE  TEXAS  WHITE  HOUSE  

TX0744  BUDGETEL  INN  HOUSTON 
NORTH. 

TX0745    BUDGETEL  INN  HOUSTON  NW  .. 

TX0746    BUDGETEL  INN  HOUSTON  SW  .. 

TX0739  LA  QUINTA  INN  &  SUITES- 
HOUSTON  GALLERIA. 

TX0737  BEST  WESTERN  INN  OF  OR- 
ANGE. 

TX0736  RAMADA  INN  OF  ORANGE. 
TEXAS. 

TX0738  LA  QUINTA  INN  &  SUITES- 
PLANO  WEST. 

TX0735  FOUR  POINTS  HOTEL  SAN  AN- 
TONIO. 

CORRECTIONS/CHANGES 

CA1051  DAYS  INN  MAINGATE  

CA1120  HILGARD  HOUSE  HOTEL „ 

CA1348  MOTEL  6  „.. 

CA1341  DAYS  INN  AIRPORT  NORTH  

CA1020    HOLIDAY  INN  SAN  FRANCISCO 

CA1040    LA  QUINTA  INN  3659 

CA11 69    MOTEL  6.  #1 085 

CO0280  HOLIDAY  INN  BOULDER  

CO0141  RAMADA  INN— COLORADO 

SPRINGS. 

CO0059  BEST  WESTERN  RIO  GRANDE 
INN. 

CO0179  BENTS  FORT  INN  BEST  WEST- 
ERN. 


6415  JAMES  CIRCLE  NORTH 

2541  UTTLE  ROCK  ROAD 

1860  REMOUNT  ROAD  

808  W.  GRANTHAM  STREET  . 
4317  BIG  TREE  WAY  _.... 


1995  HAMPTON  INN  COURT 


5212  lUFE  RO.  NW , 

6031  lUFF  RD.  NW 


2500  CARLISLE  NE 


3208  W.HIGHWAY  66  

750  N.  ST.  FRANCIS  DRIVE 
1 100  CALIFORNIA  NE  


1395  WASHINGTON  AVE 

6634  OLD  COLLAMER  ROAD 
600  CENTER  PLACE  DRIVE  .. 

700  COMMONS  WAY  „ 

8-12  SARANAC  AVE  


2401  DIPLOMACH  DRIVE  

7944  GATEWAY  BLVD.  EAST 

7620  N.  MESA  ST  

6580  MONTANA  AVENUE  


1417  EIGHTH  AVENUE  

12701  NORTH  FREEWAY  

11130  NORTHWEST  FREEWAY  .. 
6790  SOUTHWEST  FREEWAY  .... 
1625  WEST  LOOP  SOUTH  


2630  t-10  WEST  „.... 

2610  ^-10  WEST  

4800  WEST  PLANO  PARKWAY 
110  LEXINGTON  AVENUE  


1604  S.  HARBOR  BLVD  _ 

927  HILGARD  AVE  „ 

2124  N.  FREMONT  ST  

1113  AIRPORT  BLVD  

275  S.  AIRPORT  BLVD 

20  AIRPORT  BLVD  


72562    TWENTY    NINE    PALMS 
HWY. 

800  28TH  ST  

3125  SINTON  RD _„ 


400  E.  SECOND  AVE  

P.O.  BOX  108,  E.  US  HWY.  50 


BROOKLYN  CENTER.  MN  55430 

CHARLOTTE.  NC  28214 

GASTONIA,  NC  28054  

GOLDSBORO,  NC  27530  

GREENSBORO.  NC  27409 

WINSTON-SALEM.  NC  27103  

ALBUQUERQUE.  NM  87105  

ALBUQUERQUE.  NM  87121    

ALBUQUERQUE.  NM  87110  

GALLUP.  NM  87301  

SANTA  FE.  NM  87501   

SOCORRO.  NM  87801 

ALBANY.  NY  12206  „.... 

DEwrrr.  ny  13057 

GREECE.  NY  14615  

HENRIETTA.  NY  14467  

LAKE  PLACID.  NY  12946  

ARLINGTON.  TX  7601 1  

EL  PASO,  TX  79915  „.. 

EL  PASO.  TX  79912  

EL  PASO.  TX  79925  _ 

FORT  WORTH,  TX  76104  

HOUSTON.  TX  77060  

HOUSTON,  TX  77902  

HOUSTON,  TX  77074  

HOUSTON.  TX  71027  

ORANGE,  TX  77632  

ORANGE.  TX  77632  

PLANO.  TX  75240 _ 

SAN  ANTONIO,  TX  78205  ..^ 

ANAHEIM,  CA  92802  „ 

LOS  ANGELES,  CA  90024  „.. 

MONTEREY,  CA  93940  

SOUTH    SAN    FRANCISCO.    CA 

94080. 
SOUTH    SAN    FRANCISCO    CA 

94080. 
SOUTH    SAN    FRANCISCO.    CA 

94080-6515. 
TWENTY      NINE      PALMS.     CA 

92227. 

BOULDER,  CO  80303-2299 

COLORADO       SPRINGS,       CO 

80907. 
DURANGO,  CO  81301  

LAS  ANIMAS,  CO  81054  „ 


(800)426-3438 

(800)  456--4000 
(800)  228-2800 
(919)  736-4590 
(910)  299-0200 

(910)  768-0075 


(505)836-0011 
(505)  271-2100 

(505)888-3311 

(505)722-0962 
(505)  982-5591 
(505)838-0556 

(518)  446-0680 

(315)  463-1958 

(716)663-5558 

(716)  427-7580 

(800)  741-7841 

(800)  428-3438 
(800)  428-3438 
(800)  428-3438 
(915)  772-6754 

(817)923-3597 
(800)428-3438 

(800)  428-3438 
(800)  428-3438 
(800)  531-5900 

(409)  883-6616 

(409)883-0231 

(800)  531-5900 

(800)288-3927 


(714)635-3630 
(310)  208-3945 
(408)646-6585 
(415)  873-9300 

(415)  873-3500 

(415)  583-2223 

(619)  367-2833 

(303)443-3322 
(719)  633-5541 

(970)  385-4980 

(719)456-0011 
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The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  List  8/27/97  Update— Continued 


Index  and  property  name 


IL 


CO0088  BEST  WESTERN  OAKRIDGE 
LODGE. 

CO0024    BEST  WESTERN  SUNDOWNER 

CO0268  BEST  WESTERN  GOLDEN  PRAI- 
RIE INN. 

CO0007  DOUBLETREE  HOTEL  DENVER/ 
BOULDER. 

IL0505    BUDGETEL  INN  GURNEE  


KY: 


KY0364 
KY0427 
KY0006 
KY0431 
KY0426 
KY0435 
KY0009 
KY0424 
KY0243 
KY0267 
KY0436 
KY0437 
KY0428 
KY0327 
KY0434 
KY0330 


CONTINENTAL  INN  

HOLIDAY  INN  EXPRESS  

ROADWAY  INN  &  MOTEL  

DAYS  INN  „ 

HWY  80  MOTEL  

IMPALA  MOTEL 

EXECUTIVE  INN 

COACHMAN  MOTEL 

BEST  WESTERN  RACER  INN 

MOTEL  6  

DAYS  INN  „ 

STARFIRE  MOTEL  

COMFORT  INN  MOTEL  

SULLIVAN'S  MOTEL  

DAYS  INN  RICHWOOO 

WALTONIA  HOTEL 


MN: 


MN0312    HOUDAY  INN  DOWNTOWN 


TX: 


COMFORT  INN  ADDISON 

AMORISVITOS  AMARILLO  

COMFORT  INN  WEST  AMARILLO 
HOLIDAY    INN    EXPRESS    AMA- 


TX0647 

TX0064 

TX0458 

TX0527 
RILLO. 

TX0158     LA   QUINTA    MOTOR    INN    #454 
AMARILLO. 

TX0163    LA   QUINTA   MOTOR    INN   «639 
AMARILLO. 

TX0252    HAMPTON  INN  ARLINGTON  

TX0022    LEXINGTON  HOTEL  SUITES  AR- 
LINGTON. 

TX0419    COURTYARD      BY      MARRIOTT 
AUSTIN. 

TX0391     FRIENDSHIP  INN  AUSTIN  

TX0160    LA  QUINTA  #478  AUSTIN  SOUTH 

TX0178    LA  QUINTA   MOTOR   INN   «530 
AUSTIN  NORTH. 

TX0559    BUCXaETEL  INN  BAYTOWN 

TX0192     LA  QUINTA  MOTOR   INN  #4587 
BAYTONW. 

TX0462    ECONO  LODGE  BEAUMONT  

TX0181     LA  QUINTA  INN  BEAUMONT 

TX0099    LA  QUINTA  MOTOR  INN  #4903 
BEDFORD. 

TX0342    HOLIDAY  INN  BROWNSVILLE  .... 

TX0055    COMFORT  INN  COLLEGE  STA- 
TION. 

TX0179    LA  QUINTA  MOTOR  INN  #2539 
COLLEGE  STATION. 

TX0420    EMBASSY  SUITES  HOTEL  COR- 
PUS CHRISTI. 

TX0513    HOLIDAY    INN    AIRPORT    COR- 
PUS CHRISTI. 

TX0164    LA     QUINTA     #477     CORPUS 
CHRISTI 

TX0530    COMFORT  INN  DALHART  

TX0417    EMBASSY  SUITES  HOTEL  DAL- 
LAS. 

TX(M15    HAMPTON  INN  DALLAS  

TX0630    HAWTHORN      SUITES      HOTEL 
DALLAS. 


PO  box/rt  No.  and  street  address 


PO      BOX      1200,      158      HOT 

SPRINGS  BLVD. 
ROUTE  1 ,  OVERLAND  TRAIL  ST 
P.O.    BOX    3,    700    COLORADO 

AVE. 
8773  YATES  DR 


5688  N.  RIDGE  RD 


700  INTERSTATE  DR 

BLUE  LICK  ROAD 

656  E.  DIXIE 

105  DAYS  INN  BLVD 

HWY  80  

PO  BOX  476 „. 

830  PHILLIPS  LN  

1430  CUMBERLAND  AVE 

HWY.  641  S 

5120  HINKLEVILLE 

US  23  BY-PASS  

US  23  BY  PASS  

WILLABROOK  DR 

31  W.  JCT  224  

11177  FRONTAGE  ROAD 
10  N.  MAIN  ST  


101  EAST  MAIN  STREET 

14975  LANDMARK  BLVD 

6800  1-40  W  

2100  s.  COULTER  

341 1  IH-40  WEST 


1708  MO  EAST 
210eCOUITER.. 


121  E  1-20  

1607  N.  WATSON  RD 


5660  N.  IH-35 


6201  HWY.  290  E 

4200  IH-35  S , 

5812  N.  IH-35  ...... 


5215  IH  10  EAST  

4811  E.I-10  . 

1155IH-10S 

220  1-10  N  

1450  W.  AIRPORT  FRWY 


1945N.  EXPRWY  „ 
104  S.TEXAS  AVE 


607  TEXAS  AVE.  S 

4337  S.  PADRE  ISLAND  DRIVE 

5549  LEOPARD  ST 

6225  S.  PADRE  ISLAND  DR  


HWY.  54  E 

2727  STEMMONS  FRWY 


4154  PREFERRED  PL  

7900  BROOKRIVER  DRIVE  .. 


City,  state/2!ip 


PAGOSA  SPRINGS,  CO  81147- 
1200. 

STERLING,  CO  80751  

STRATTON.  CO  80836 

WESTMINSTER,  CO  80030 


GURNEE,  IL  60031 


BOWUNG  GREEN,  KY  42101  . 

BROOKS,  KY  40165  

EUZABETHTOWN,  KY  42701  . 

GLASGOW,  KY  42141  

HINDMAN,  KY  41822 

INEZ,  KY  41224 

LOUISVILLE.  KY  40213  

MIDDLESBORO,  KY  40965  ..... 

MURRAY.  KY  42071   

PADUCAH,  KY  42001   

PAINTSVILLE,  KY  41240 

PAINTSVILLE,  KY  41240  

SHEPHERDSVILLE,  KY  40165 

UPTON,  KY  42784  

WALTON,  KY  41094  

WALTON,  KY  41094  


MANKATO,  MN  56002 


ADDISON,  TX  75240 

AMARILLO,  TX  79106 

AMARILLO,  TX  79106 

WEST  AMARILLO.  TX  79109 

AMARILLO,  TX  79103-2114  .. 

AMARILLO,  TX  79106-^514  .. 


ARUNGTON,  TX  76018 

ARUNGTON.  TX  76006 


AUSTIN.  TX  78751 


AUSTIN,  TX  78723 

AUSTIN.  TX  78745-1202 
AUSTIN,  TX  78751-1502 


BAYTOWN,  TX  77521  

BAYTOWN,  TX  77521-8564 


BEAUMONT,  TX  77701  

BEAUMONT,  TX  77702-2112 
BEDFORD,  TX  76022-6795  .. 


BROWNSVILLE,  TX  78520  

COLLEGE  STATION.  TX  77840  ... 

COLLEGE  STATION.  TX  77840- 

1916. 
CORPUS  CHRISTI,  TX  78411  

CORPUS  CHRISTI,  TX  78408  ...... 


CORPUS    CHRISTI.    TX    78412- 
4011. 

DALHART,  TX  79022  

DALLAS.  TX  75207  

DALLAS,  TX  75237  

DALLAS,  TX  75247 


Ptwoe 


(970)  264-4173 

(970)  522-6265 
(719)346-5311 

(303)427-4000 


(708)662-7600 

(502)  781-5200 
(502)  955-1501 
(502)  769-2331 
(502)651-1757 
(606)785-0080 
(606)289-3551 
(502)  367-6161 
(606)  248-2830 
(502)753-5986 
(502)443-3672 
(606)  789-3551 
(606)  789-5341 
(502)  957-6900 
(502)  369-7477 
(502)484-4511 
(606)  391-1702 

(507)  345-1234 

(214)  701-0881 
(806)356-7943 
(806)  356-6141 
(806)356-6800 

(806)  373-7486 

(806)352-6311 

(817)  467-3535 
(817)640-4444 

(512)  458-2340 

(512)  458-4759 
(512)443-1774 
(512)  458-4381 

(713)  421-7300 
(713)  421-5566 

(409)  835-5913 
(409)838-9991 
(904)  256-7412 

(210)  546-4591 
(409)  846-7333 

(409)696-7777 

(512)  853-7899 

(512)  289-5100 

(512)  981-6736 

(806)  249-8586 
(214)  630-5332 

(214)  298-4747 
(214)  688-1010 
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Index  and  property  name 

TX0175  LA  QUINTA  MOTOR  INN  #524 
DALLAS. 

TX0205  LA  QUINTA  MOTOR  INN  #706 
DALLAS. 

TX0026  LA  QUINTA  MOTOR  INN  #717 
DALLAS. 

TX0547  LEXINGTON  HOTEL  SUITES 
DALLAS. 

TX0236     HOLIDAY  INN  DESOTO  

TX0465     ECX)NO  LODGE  DUMAS 

TX0067    AMORISVITOS  EL  PASO  _.. 

TX0394    COMFORT  INN  EL  PASO  

TX0154    DAYS  INN  #165  EL  PASO 

TX0008  HOLIDAY  INN  AIRPORT  EL 
PASO. 

TX0156  LA  QUINTA  MOTOR  INN  #452  EL 
PASO. 

TX0195  LA  QUINTA  MOTOR  INN  #596  EL 
PASO. 

TX0131     MARRIOTT  HOTEL  EL  PASO  

TX0396  COMFORT  INN  FORT  STOCK- 
TON. 

TX0467     ECONO  LODGE  FT.  STOCKTON 

TX0122    CLARION  HOTEL  FT.  WORTH  .... 

TX0468  COMFORT  INN  FREDERICKS- 
BURG. 

TX0538  ECONO  LODGE  FREDERICKS- 
BURG. 

TX0649    COMFORT  INN  FT.  STOCKTON 

TX0383     HOLIDAY  INN  GAINESVILLE  

TX0200  LA  QUINTA  MOTOR  INN  #687 
GALVESTON. 

TX0531     COMFORT  INN  GEORGETOWN 

TX0400    ECONO  LODGE  GIDDINGS 

TX0044    CLARION  INN  HOUSTON  

TX0696  COURTYARD  BY  MARRIOTT 
HOUSTON. 

TX0695     FAIRFIELD  INN  HOUSTON  

TX0487     HOWARD  JOHNSON  HOUSTON 

TX0197  LA  QUINTA  MOTOR  INN  #4649 
HOUSTON. 

TX0177  LA  QUINTA  MOTOR  INN  #529 
HOUSTON. 

TX0030  LA  QUINTA  MOTOR  INN  #531 
HOUSTON. 

TX0066    AMORISVITOS  IRVING  

TX0051  DAYS  INN  JUNCTION  PO  BOX' 
384. 

TX04b5    ECONO  LODGE  KILLEEN 

TX0539     FRIENDSHIP  INN  KILLEEN 

TX0441  HOLIDAY  INN  #4166  LA 
MARQUE. 

TX0537    ECONO  LODGE  LIVINGSTON  

TX0472    COMFORT  INN  LONGVIEW 

TX0670    FOUR  POINTS  HOTEL  LUBBOCK 

TX0053  HOLIDAY  INN  EXPRESS  MAR- 
SHALL 

TX0525    HOLIDAY  INN  AIRPORT 

MCALLEN. 

TX0532    COMFORT  INN  MT.  PLEASANT  .. 

TX0279  ECONO  LODGE  NACOG- 
DOCHES. 

TX0473    COMFORT  INN  OZONA  

TX0702  BEST  WESTERN  PARK  SUITES 
HOTEL 

TX0533    COMFORT  INN  PLANO  

TX0049  COURTYARD  BY  MARRIOTT 
PLANO. 

TX0476    COMFORT  INN  PORTLAND  

TX0625  HAWTHORN  SUITES  HOTEL 
RICHARDSON. 


PO  box/rt  No.  and  street  address 


City,  state^ip 

DALLAS,  TX  75247  

DALLAS.  TX  75231-4193  

DALLAS,  TX  7524^-1001  

DALLAS.  TX  75237  

DESOTO,  TX  75115 

DUMAS.  TX  79029 _. 

EL  PASO,  TX  79907  

EL  PASO.  TX  79915  

EL  PASO.  TX  79925-7038  .... 
EL  PASO.  TX  79925  

EL  PASO.  TX  79935-5003  .... 

EL  PASO,  TX  79912-3513  .... 

EL  PASO.  TX  79925  

FORT  STOCKTON,  TX  79735 

FORT  STOCKTON.  TX  79735 

FORT  WORTH.  TX  76103  

FREDRICKSBURG.  TX  78624 

FREDRICKSBURG.  TX  78624 

STOCKTON.  TX  79735  

GAINESVILLE.  TX  76240  .. 

GALVESTON.  TX  77550 

GEORGETOWN.  TX  78628  ... 

GIDDINGS.  TX  78942  

HOUSTON.  TX  77060  

HOUSTON.  TX  77027  

HOUSTON,  TX  77027  

HOUSTON.  TX  77022  

HOUSTON,  TX  77065-4005  .. 

HOUSTON.  TX  77079-2102  .. 

HOUSTON.  TX  77060-1821  .. 

IRVING.  TX  75062 

JUNCTION.  TX  76849  

KILLEEN,  TX  76542  

KILLEEN.  TX  76541   

LA  MARQUE,  TX  77568-3507 

LIVINGSTON.  TX  77351  

LONGVIEW.  TX  75601  

LUBBOCK.  TX  79401  

MARSHALL.  TX  75670 

MCALLEN.  TX  78501  

MT  PLEASANT.  TX  75455 

NACOGDOCHES.  TX  75961   . 

OZONA.  TX  76943  ..„ 

PLANO.  TX  75074 

PLANO.  TX  75074 

PLANO.  TX  75093 

PORTLAND,  TX  78374  

RICHARDSON,  TX  75080 


Ptwrw 


1625  REGAL  ROW  (1-35)  

10001  N.  CENTRAL  EXPRWY  

13685  N.  CENTRAL  EXPRWY  

4150  INDEPENDENCE  DR  

1515  N.  BECKLEY  „ 

1719  S.  DUMAS  AVE  - 

8250  GATEWAY  E  

900  YARBROUGH  DR  

9125  GATEWAY  W  

6655  GATEWAY  WEST  

11033  GATEWAY 

7550  REMCON  CIR  

1600  AIRWAY  BLVD  

2601  W.  IH-10 

800  E.  DICKINSON  

2000  BEACH  ST 

908  S.  ADAMS  ST 

810  S.  ADAMS 

3200  W.  DICKINSON  FT 

600  FAIR  PARK  BLVD  

1402  SEAWALL  BLVD  

1005  LEANDER  RD  

HWY.  290  E  

500  N.  SAM  HOUSTON  PKWY  .... 
3131  WEST  LOOP  SOUTH  

3131  WEST  LOOP  SOUTH  

4225  N.  FREEWAY  

13290  FM  1960  RD.  W  

11113  KATY  FRWY 

6  N.  BELT  E  

3950  W.  AIRPORT  FRWY  

Ill  S.  MARTINEZ _.. 

606       E.       CENTRAL       TEXAS 
EXPRWY. 

601  W.  HWY.  190 

5201  GULF  FREEWAY  

117  HWY.  59  LOOP  5 

203  N.  SPUR  63 

505  AVE  Q 

100  IH-20  W.  HWY.  59  &  IH-2  .... 

2000  S.  10TH  ST 

U.S.  271  &  IH-30  

2020  NW  LOOP  224  

PO  BOX  28  1307  AVE.  A 

640  PARK  BLVD.  EAST 

621  CENTRAL  PKWY.  E 

4901  W.  PLANO  PKWY  

1703  N.  HWY.  181   

250  MUNICIPAL  DR „ 


(214)  630-5701 

(214)  361-8200 

(214)234-1016 

(214)  298-7014 

(214)  224-9100 
(806)935-9098 
(915)  591-9600 
(915)594-9111 
(915)593-8400 
(915)778-6411 

(915)  591-2244 

(915)  833-2522 

(915)  779-3300 
(915)  336-9781 

(915)336-9711 
(817)  534-4801 
(210)997-9811 

(210)  997-3437 

(915)  336-8531 
(817)665-8800 
(409)  763-1224 

(512)  86»-7504 
(409)  542-9666 
(713)  931-0101 
(71^961-1640 

(713)961-1690 
(713)695-6011 
(713)  469-4018 

(713)  932-0808 

(713)  447-6888 

(214)  790-1950 
(915)  446-3730 

(817)634-6868 

(817)  526-2232 
(409)986-9777 

(409)  327-2451 
(903)  757-7858 
(806)747-0171 
(903)  935-7923 

(210)686-1741 

(903)  577-7553 
(409)569-0880 

(915)  392-3791 
(972)  578-2243 

(214)  424-5568 
(214)  867-8000 

(512)  643-2222 
(214)  669-1000 
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Index  and  property  name 

PO  tMx/rt  No.  and  street  address 

City.  state/Zip 

Ptwoe 

TX0065    AMORISVITOS  SAN  ANTONIO  .... 

10950  LAVRSATE  DR 

11221  SAN  PEDRO  AVE  

SAN  ANTONIO,  TX  78249  

(512)691-1103 
(512)342-4800 
(210)333-9430 
(210)  229-9449 

(210)33^-3346 

(512)  224-2500 

TX0068    AMORISVITOS  SAN  ANTONIO  .... 

SAN  ANTONIO.  TX  78216 „... 

SAN  ANTONIO,  TX  78219  ». 

SAN  ANTONIO.  TX  78204  „... 

SAN  ANTONK).  TX  78219 ... 

SAN  ANTONIO.  TX  78205  

TX0535    COMFORT  INN  SAN  ANTONIO  ... 
TX0316    COURTYARD      BY      MARRIOTT 

4403  IH-10  E „ 

600  SANTA  ROSA  S 

SAN  ANTONIO. 

TX0477     ECONO  LODGE  EAST  SAN  AN- 
TONIO. 

TX0083    HOLIDAY  INN  SAN  ANTONIO  

218  SOUTH  W.W.  WHirt  RD  

21 7  N.  ST.  MARY'S ^..     .. 

77N.E.  LOOP  410  ...._.. „..„... 

9542  IH-10  W 

TX0085     HOLIDAY  INN  AIRPORT  SAN  AN- 

SAN ANTONIO.  TX  78216 

(512)  349-9900 

TONIO. 
TX0208     LA   QUINTA    MOTOR    INN   #712 

SAN  ANTONK).  TX  78230-2221  .. 

SAN  MARCOS.  TX  7flfififi  . _ 

SEGUIN.  TX  78155  

STEPHENVILLE.  TX  76401  

TEMPLE  TX  76504 

(210)593-0338 

(512)  396-6060 
(210^372-3990 
(817)968-5256 
(817)  771-1688 
(214)563-1511 
(903)  793-5546 

SAN  ANTONIO. 
TX0540    FRIENDSHIP  INN  SAN  MARCOS 

1507  IH-35  N  

TX0478    ECONO  LODGE  SEGUIN 

3013  N.  HWY.  123  .X 

TX0035    HOLIDAY  INN  STEPHENVILLE  .... 

2865  W.  WASHINGTON  

TX0479     ECONO  LODGE  TEMPLE  

1001  N.  GENERAL  BRUCE  DR  .... 

1705  HWY.  34  S „.... 

4505  N.  STATELINE  

5401  N.  STATE  LINE  

TX0536    COMFORT  INN  TERRELL 

TERRELL,  TX  75604 

TX0480    ECONO  LODGE  TEXARKANA 

TEXARKANA.  TX  75503  

TX0007     HOLIDAY          INN          EXPRESS 

TEXARKANA.  TX  75503 

(903)729-3366 

(409)  948-3101 
(512)  659-5851 
(512)  574-9393 
(512)  578-2030 
(512)  575-0251 
(817)752-1991 
(214)  937-4202 

(805)  322-1901 
(714)  521-9220 
(310)  830-9200 

TEXARKANNA. 
TX0180    LA  QUINTA  #533  TEXAS  CITY  .... 
TX0038    COMFORT  INN  UNIVERSAL  CITY 
TX0638    COMFORT  INN  VICTORIA  

1121  HWY.  146  N  

200  PALISADES ^ 

1906  HOUSTON  HWY  

TEXAS  CITY.  TX  77590-6505 

UNIVERSAL  CITY,  TX  78148  

VICTORIA.  TX  77901  .. 

TX0380    HAMPTON  INN  VICTORIA  

31 12  E.  HOUSTON  HWY 

2705  E.  HOUSTON  HWY _ 

1430  IH-35  S 

P.O.  BOX  555,  IH-35  &  HWY.  287 

2604  PIERCE  RD  

VICTORIA.  TX  77901  

VICTORIA.  TX  77901  

TX0724     HOLIDAY  INN  VICTORIA  

TX0406    ECONO  LODGE  WACO  

WACO.  TX  76706 

TX0481     COMFORT  INN  WAXAHACHIE  .... 
DELETIONS 
CA: 

CA0751     E  Z  8  MOTELS  INC 

WAXAHACHIE,  TX  75165 

BAKERSFIELD,  CA  93308 

BUENA  PARK  CA  90620 

CA1070    THE  PLAZA  INN  

7039  ORANGETHROPE  AVE 

TWO  CIVIC  PLAZA  DR 

14972  SAND  CANYON  AVE 

55  FAIRCHILD  DR 

3880  GREENWOOD  . 

222  MASON  ST 

2804  E.  GARVEY  AVE.  S  

1562  E.  MAIN  ST 

CA0186    CLARION  HOTEL  CONFERENCE 

CARSON,  CA  90745  

CENTER. 
CA0096    LA  QUINTA  INN  #663 _ 

IRVINE.  CA  92718 

(714)  551-0909 

CA0282     RODEWAY  INN  .».._ 

MOUNTAIN  VIEW,  CA  94043  

SAN  DIEGO.  CA  921 10  

(415)  967-«856 

CA0532    ECONO  LODGE  „ 

CA0472     HOTEL  NIKKO  SAN  FRANCISCO 

CA0887    COMFORT  INN  . 

CA0542    COMFORT  INN *.... ^ 

SAN  FRANCISCO.  CA  94102 „ 

WEST  COVINA.CA  91791  .._ 

WOODLAND,  CA  95695  

(415)394-1111 
(818)  916-6077 
(916)  666-3050 

(210)  546-4591 
(903)  454-7000 
(409)986-9777 

(903)  935-<^923 
(210)  333-^430 
(512)  34»-«900 
(512)  224-2500 
(512)  575-0251 

TX: 

TX0365    HOLIDAY  INN 

1945  N.  EXPRWY 

1215  1-30 

BROWNSVILLE  TX  78520 

TX0254    HOLIDAY  INN 

GREENVILLE  TX  75401 

TX0354     HOLIDAY        INN        *4166        LA 

5201  GULF  FREEWAY  

LA  MARQUE.  TX  77568-3607  ..-». 
MARSHALL.  TX  75670  ......;. 

MARQUE. 
TX0357     HOLIDAY  INN  EXPRESS  

100  IH-20  W.  HWY.  59  &  IH-2  .... 
4403  IH-10  E 

TX0464    COMFORT  INN  SAN  ANTONIO  ... 

SAN  ANTONK).  TX  78219  „ 

SAN  ANTONIO  TX  78216     ... 

TX0353    HOLIDAY  INN  AIRPORT  

77  N.E  LOOP  410  

TX0375    HOLIDAY  INN  SAN  ANTONK5  

TX0398    HOUDAY  INN „ 

217  N.  ST.  MARY'S „.. 

2705  E.  HOUSTON  HWY 

SAN  ANTONIO.  TX  78205  ...„ 

VICTORIA,  TX  77901  

[FR  Doc.  97-24158  Filed  9-10-97;  8:45  am) 

B«LLJNQ  CODE  •71S-0A-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  ttte 
National  Rre  Academy 

AGEHCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnON:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
(Committee  Act.  5  U.S.C  App.  2.  FEMA 


announces  the  following  committee 
meeting. 

Name:  Board  of  Visitors  for  the  National 
Fire  Academy. 

Dates  of  Meeting:  October  2-5j  1997. 

Place:  Building  C.  National  Emergency 
Training  Center,  Emmitsburg,  Maryland. 

rime:  October  2,  1997,  8:30  a.m. -5:00  p.m.; 
October  3,  1997,  8:30  a.m.-9:00  p.m.;  October 
4, 1997,  8:30  a.m.-5:00  p.m. 

Proposed  Agenda:  October  2—4. 1997, 
Review  National  Fire  Academy  Program 
Activities.  October  5, 1997,  Attend  National 
Fallen  Firefighters  Memorial  Ceremony. 

SUPPLEMENTARY  INFORMAHON:  The 
meeting  will  be  open  to  the  public  vritii 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 


public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg.  MD  21727. 
(301)  447-1117,  on  or  before  Septemtwr 
30. 1997. 

Minutes  of  the  meeting  will  b^  prepared 
and  will  be  available  for  public  viewing  in 
the  Office  of  the  Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 
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Dated:  September  4. 1997. 
Curye  B.  Brown,  ^    •= 

U.S.  Fire  Administrator. 

(FR  Doc.  97-24157  Filed  9-10-97;  8:45  am] 

aujNQ  cooe  cns-oi-p-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  nied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573,  within  10  days 
after  the  date  of  the  Fadovl  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-006190-081 
Tide:  Venezuelan  American  Maritime 

Association 
Parties: 
A.P.  Moller-Maersk  Line 
Consorcio  Naviero  de  Occidente  C.A. 
Crowley  American  Transport,  Inc. 
King  Ocean  Services,  S.A. 
Sea-Land  Service,  Inc. 
Seaboard  Marine  of  Florida,  Inc. 
Venezuelan  Container  Line 
Synopsis:  The  proposed  amendment 
would  authorize  the  parties  to  reach 
agreement  with  non-conference 
members  of  the  Venezuelan 
Discussion  Agreement  on  the  terms 
and  conditions  of  service  contracts 
to  be  offered  by  each  of  them  and 
to  agree  with  such  non-conference 
members  to  aggregate  the  volume  of 
cargo  for  purposes  of  service 
contracts  separately  published  in 
the  Agreement  essential  terms 
publication  and  the  essential  terms 
publications  of  non-members. 
Agreement  No.:  203-011261-003 
Title:  ACL/Wallenius  Space  Charter  and 

Cooperative  Working  Agreement 
Parties: 
Adantic  Container  Line  AB 
Wallenius  Lines  Afi 
Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement 
through  December  31,  2010.  It  also 
makes  a  number  of  non-substantive 


changes  to  the  text  of  the 
Agreement 
Agreement  No.:  203-011383-019 
Title:  Venezuelan  Discussion  Agreement 
Parties:  The  parties  to  the  Venezuelan 
American  Maritime  Association: 

A.P.  Moller-Maersk  Line 

Consorcio  Naviero  de  Occidente  C.A. 

Crowley  American  Transport,  Inc. 

King  Ocean  Services,  S.A. 

Sea-Land  Service,  Inc. 

Seaboard  Marine  of  Florida,  Inc. 

Venezuelan  Container  Line 

A/S  Ivarans  Rederi 

Nordana  Line 

SeaFreight  Line 
Synopsis:  The  proposed  modification 
would  authorize  the  parties  to 
aggregate  the  volume  of  cargo  for 
purposes  of  service  contracts 
separately  published  in  their 
respective  essential  terms 
publications. 

By  Order  of  the  Federal  Maritima 
Commission. 

Dated:  September  5, 1997. 
Joaaph  C  PoUdng, 
Secretary. 

[FR  Doc.  97-24065  Filed  9-10-97;  8:45  am) 
BNJJNO  cooe  ano-oi-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  NoUcas; 
Acquisitiona  of  Sharea  of  Banka  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  26, 1997. 

A.  Federal  Reaerre  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 
2034: 

1.  Marion  P.  Yaeger  Trust,  Grand 
Rapids.  Michigan;  to  acquire  27.94 
percent  of  the  voting  shares  of  Litchfield 
Bancshares  Company,  Litchfield, 
Illinois,  and  thereby  indirectiy  acquire 
Litchfield  National  Bank,  Litchfield, 
Illinois. 


B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I.  Johnny  Bob  Carruth,  Lubbock. 
Texas;  Walter  Charles  Cleveland,  Idalou, 
Texas;  Robert  Charles  Hobgood,  Haskell, 
Texas;  Kim  Holder  Morris,  Houston, 
Texas;  Joseph  Emitt  Thigpen,  Haskell, 
Texas;  Bailey  Lee  Toliver,  Haskell, 
Texas:  and  Samuel  Ray  Toliver.  Haskell, 
Texas;  to  acquire  voting  shares  of  First 
Haskell  Bancorp,  Inc.,  Haskell,  Texas, 
and  thereby  indirectiy  acquire  First 
National  Bank.  Haskell.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  8, 1997. 
Jwinifar  J.  Johnson, 
Deputy  SecTttaiy  of  the  Board. 
[FR  Doc.  97-24167  Filed  9-10-97;  8:45  am] 

MLUNa  CODE  tt10-01-F 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquiattions  by,  and 
Margara  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  6, 
1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
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Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

].  The  Marine  BanCorp.  Inc., 
Chincoteague,  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Marine  Bank,  Chincoteague,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  AUanta.  Georgia 
30303-2713: 

1.  Compass  Baiwshares.  Inc.. 
Birmingham,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  GSB 
Investments.  Inc.,  Gainesville,  Florida, 
and  thereby  indirectiy  acquire 
Gainesville  State  Bank.  Gainesville. 
Florida. 

C.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  George  Washington  Bancorp,  Inc., 
Oak  Lawn.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  George 
Washington  Savings  Bank.  Oak  Lawn. 
Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480-2171: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with  First 
National  Summit  Bankshares,  Inc.. 
Gimnison,  Colorado,  and  therby 
indirectiy  acquire  First  National 
Summit  Bank.  Gunnison,  Colorado. 

2.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with 
Republic  National  Bancorp,  Inc.. 
Phoenix,  Arizona,  and  thereby 
indirectiy  acquire  Republic  National 
Bank  of  Arizona.  N.A.,  Phoenix. 
Arizona. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Cortex  Investment  Co.,  Cortez. 
Colorado;  to  acquire  50  percent  of  the 
voting  shares  of  The  Cortez  State  Bank, 
Cortez,  Colorado. 

2.  Vail  Banks,  Inc.,  Vail.  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  Cedaredge  Financial  Services.  Inc., 
Cedaredge.  Colorado. 

Board  of  GovemorB  of  the  Federal  Reserve 
System.  September  5. 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-24009  Filed  9-10-97;  8:45  am] 

BIUJNQ  OOOE  tt10-01-F 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquiaitiona  by,  and 
Mergara  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banlcs  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
tile  BHC  Act  (12  U.S.C  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throu^out 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  6, 
1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  in. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  MainStreet  BankGroup 
Incorporated,  Martinsville,  Virginia;  to 
acquire  100  percent  of  the  voting  shares 
of  Commerce  Bank  Corporation,  College 
Park,  Maryland. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missouri  64198-0001: 

1.  First  National  Bank  of  Las  Animas 
BSOP,  Las  Animas,  Colorado;  to  become 
a  bank  holding  company  by  acquiring 
up  to  8.03  percent;  for  a  total  of  up  to 
29.40  percent,  of  the  voting  shares  of 
First  Bankshares  of  Las  Animas,  Inc., 
Las  Animas,  Colorado;  and  thereby 
indirectly  acquire  First  National  Bank, 
Las  Animas,  Colorado. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 


1.  Citizens  Bankers,  Inc.,  Baytown, 
Texas;  to  acquire  67  percent  of  the 
voting  shares  of  First  National  Bank  of 
Bay  City,  Bay  Qty,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8, 1997. 
Jennifisr  J.  Johnaon. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-24168  Filed  9-10-97;  8:45  am] 
BSJJNQ  OOOC  atlO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  August 
19, 1997;  Corraction 

This  notice  corrects  a  notice  (FR  Doc. 
97-23001)  published  on  page  45814  of 
the  issue  for  Friday,  August  29,  1997. 

The  heading  is  revised  to  read  as 
follows: 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  Jidy  1-2. 
1997. 

In  paragraph  one.  line  four,  the  dates 
should  read  July  1-2, 1997. 

In  footnote  one,  the  dates  shoidd  read 
July  1-2. 1997. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4, 1997. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  97-24010  Filed  9-10-97;  8:45  am] 

BIUJNG  CODE  atlO-OI-F 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service,  Sales  Branch; 
Revision,  Stocking  Change  and 
Cancellation  of  ttia  Standard  Forms 
114CSarias 

AGENCY:  General  Services 
Administration. 
action:  Notice. 

SUMMARY:  The  General  Services 
Administration  is  revising  Standard 
Form  114C,  Sale  of  Government 
Property— General  Sale  Terms  and 
Conditions  to  eliminate  all  gender 
specific  language  and  include  as  a 
package  the  following  Standard  Forms: 
SF  114C-1,  Sales  of  Government 

Property — Special  Sealed  Bid 

Conditions 
SF  114C-2,  Sales  of  Government 

Property — Special  Sealed  Bid-Term 

Conditions 
SF  114C-3.  Sales  of  Government 

Property — Special  Spot  Bid 

Conditions 
SF  114C-4.  Sales  of  Government 

Property — Special  Auction  Conditions 
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Because  of  low  usage  the  above 
mentioDed  Standard  Forms  are   * 
cancelled. 

SF  114C  is  authorized  for  local 
teproductioii.  You  can  obtain  the 
updated  camera  copy  in  two  wajrs: 
On  the  internet.  Address:  http:// 

www.gsa.gov/forms,  or; 
From  CARM,  Attn.:  Barbara  Williams, 

(202) 501-0581. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Goulet,  Property  Management 
Division,  (703)  305-7240. 

DATES:  Effective  September  11, 1997. 

Dated:  June  27, 1997. 
Deidre  Hubo', 

Director,  Property  Management  Division. 
(FR  Doc.  97-24120  Filed  9-10-97;  8:45  am] 
HUJNG  CODE  «a20-8»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Proposed  Infonnation  Collection; 
Indiian  Health  Service,  Community 
Health  Representative  Activity 
fteporting  Sample 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
Indian  Health  Service  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  infonnation  collection 


listed  below.  This  proposed  information 
collection  project  was  previously 
published  in  the  Federal  Register  (62 
FR  16594,  April  7,  1997)  and  allowed  60 
days  for  public  comment 

One  public  comment  was  received  in 
response  to  the  notice.  The  comment 
came  from  the  attendees  at  the  May 
1997,  Indian  Health  Service  Aberdeen 
Area  CHR  Coordinator  meeting.  They 
commented  on  each  point  (a-f)  listed  in 
the  "Request  for  Comments",  section  of 
the  notice.  Agency  response  is  limited 
to  the  comments  concerning  these 
points.  Overall,  they  support  continued 
use  of  the  CHR  Information  System 
(CHRIS)  reporting  form  (IHS-826. 
Report  of  CHR  Activities)  and  its 
associated  manual.  However,  on  point 
(e),  "Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
being  collected";  they  recommended 
that  Arthritis.  Physical  Therapy,  ENT. 
and  Accidents  should  be  added  to  the 
list  of  Health  Area  Codes  and  that  "non- 
specific" should  be  defined  and  used  on 
a  limited  basis.  After  discussion  with 
other  CHR  managers,  the  Agency  CHR 
Program  Director  determined  that  a 
majority  of  the  managers  do  not  favor 
adding  any  categories  to  the  current  list 
of  Health  Area  Codes  and  that  most 
believe  that  the  current  categories  are 
adequate.  The  "non-specific"  category 
was  originally  defined  to  be  used  for  all 
administrative  activities.  Tribal  or 
community  functions,  and  when 
representing  the  Tribe  or  the  CHR 
program  at  meetings  with  other  local  or 
national  agencies  or  groups,  and  it  was 
supposed  to  be  used  on  a  limited  basis. 


The  CHR  Program  shall  instruct  the 
CHR  staff  accordingly.  Based  on  the 
above,  no  changes  will  be  made  to  the 
current  health  area  codes  and  the  non- 
specific category  will  remain  as  is.  The 
purpose  of  this  notice  is  to  allow  30 
days  for  public  comment  to  be 
submitted  to  OMB. 

PROPOSED  COUECnON:  rit7e.  0917-0010 
"IHS  Community  Health  Representative 
Activity  Reporting  Sample".  Type  of 
Infonnation  Collection  Request:  Three- 
year  Reinstatement  of  0917-0010  and 
associated  form  [HS-626,  "Report  of 
Community  Health  Representative 
Activities",  which  expired  02/28/97. 
Need  and  Use  of  Infonnation  Collection: 
Section  107  "Community  Health 
Representative  Program"  of  Public  Law 
100-713,  the  Indian  Health  Care 
Improvement  Act  Amendments 
audiorizes  the  IHS  to  develop  a  system 
to  review  and  evaluate  the  CHR 
program.  The  information  collected  is 
used  to  revew  and  evaluate  contract 
performance  (e.g.,  the  number  and  types 
of  health  servicess  being  provided);  to 
prepare  program  reports;  to  develop 
program  training  plans  and  {>erfonnance 
and  accreditation  standards;  to  increase 
the  efficiency  and  effectiveness  of  the 
program;  and,  to  meet  the  management 
and  administrative  needs  of  the  CHR 
program.  Affected  Public:  Individiials. 

See  Table  1  below  for  Types  of  Data 
Collection  Instruments,  Estimated 
Number  of  Respondents,  Number  of 
Responses  per  Respondent,  Average 
Burden  Hour  per  Response,  and  Total 
Annual  Biutlen  Hour. 


Table  1 

Data  coHection  instnjment 

Estimated  Numt)ef  of  re- 
spondents 

Responses  per  respondent 

Average  burden  hour  per 
response* 

Total  annual  burden  hours 

IHS-826 

1100 

4 

0.10 

6,600 

'Provided  in  dectmal  unit  values  of  an  hour  and  in  actual  minutes.  There  are  no  Capital  Costs,  Operating  Costs  and/dr  Maintenance  Costs  to 
report  tor  this  Jnformation  collection. 


REQUEST  FOR  COMMENTS:  Your  written 
comments  and/ or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function  and  whether  the 
IHS  processes  the  information  collected 
in  a  useful  and  timely  fashion;  (b)  the 
accuracy  of  the  public  burden  estimate 
(this  is  the  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information)  and  the 
methodology  and  assumptions  used  to 
determine  the  estimate;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(d)  ways  to  minimize  the  public  burden 


through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DIRECT  COMMENTS  TO  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building.  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  IHS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 


of  the  data  collection  plan(s)  and/or 
instruction(s],  contact:  Mr.  Lance 
Hodahkwen,  Sr..  M.P.H.,  DiS  Reports 
Clearance  Officer.  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852-1601,  or  call  non-toll  free  (301) 
443-0461,  or  send  via  facsimile  to  (301) 
443-1522,  or  send  your  E-mail  requests, 
comments,  and  return  address  to: 
lhodahkw9ihs.gov. 

COMMENT  DUE  DATE:  Comments  regarding 
this  information  collection  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  October  14. 1997. 
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Dated:  September  5, 1997. 
Michael  H.  TrujiUo, 

Assistant  Surgeon  General,  Director. 

[FR  Doc.  97-24118  Filed  9-10-97;  8:45  am] 


BIUJNO  CODE  4iaO-1«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Alternative  Medicine  Program  Advisory 
Council  on  September  22-23.  1997, 
Natcher  Conference  Center,  45  Center 
Drive,  9000  Rockville  Pike,  Conference 
Room  D,  Bethesda,  Maryland  20892. 

The  two-day  meeting  will  be  open  to 
the  public  from  7:30  a.m.  to  4:30  p.m. 
on  September  22  and  8:30  a.m.  to  3:30 
p.m.  on  September  23.  Attendance  by 
the  public  will  be  limited  to  space 
available.  The  purpose  of  the  meeting 
will  be  to  update  and  review  the 
progress  of  the  Office  of  Alternative 
Medicine  and  obtain  Council's  advise 
on  research  activities.  Additional 
agenda  items  include:  (1)  Orientation 
and  introduction  of  new  members;  (2)  a 
presentation  on  "Homeopathic 
Treatment  of  Traumatic  Brain  Injury"; 
(3)  a  presentation  on  "Protopine  fitjm 
Corydalis  Temata"  has  Anti- 
cholinesterase and  Anti-Amnesic 
Activities;  (4)  discussion  of  the  strategic 
plan;  and  (5)  other  activities  of  the 
Council. 

Ms.  Mary  Plummer,  Committee 
Management  Officer.  Office  of 
Alternative  Medicine.  6100  Executive 
Boulevard.  6100  Building,  Room  5E01, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-7510,  Area  Code  301- 
594-7232.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Plummer  no  later  than 
September  15. 1997. 

Dated:  September  4,  1997. 
La  Verne  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-24051  Filed  9-10-97;  8:45  am] 

MLLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetirtgs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  13-15, 1997. 

rime:  7:00  p.m. 

Place:  Sheraton  Bradley  International 
Hotel,  Hartford,  CT. 

Contact  Person:  Dr.  Harish  Chopra, 
ScientiRc  Review  Administrator,  6701 
Rocldedge  Drive,  Room  5112,  Bethesda, 
Maryland  20892.  (301)  435-1169. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  6-7. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Syed  Amir.  ScientiRc 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6168.  Bethesda.  Maryland  20892,  (301) 
435-1043. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  12-13, 1997. 

Time:  8:00  a.m. 

Place:  Georgetown  Holiday  Inn, 
Washington.  DC. 

Contact  Person:  Dr.  Donald  Schneider. 
ScientiHc  Review  Administrator.  6701 
Rockledge  Drive,  Room  4172.  Bethesda, 
Maryland  20892,  (301)  435-1727. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  coomiercial  property  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health. 
HIS. 

Dated:  September  4,  1997. 
La  Verne  Y.  Springfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-24050  Filed  9-10-97;  8:45  am] 
BUJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences;  National  Toxiology 
Program  Request  for  Comments  on 
Chemicals  Nominated  to  the  National 
Toxicology  Program  (NTP)  for 
Toxicological  Studies — 
Recommendations  by  the  interagency 
Committee  for  Chemical  Evaluations 
and  Coordination  OCCEC)  for  Study, 
No  Studies,  or  Deferral  To  Obtain 
Further  Supporting  Information 

Background 

As  part  of  an  effort  to  earlier  inform 
and  obtain  public  input  into  the 
selection  of  chemicals  for  evaluation, 
the  National  Toxicology  Program  (NPT) 
routinely  seelcs  public  input  on  (1) 
chemicals  nominated  to  the  Program  for 
toxicological  studies,  and  (2)  the  testing 
recommendations  made  by  the 
Interagency  Committee  for  Chemical 
Evaluation  and  Coordination  (ICCEC). 
Summaries  of  the  ICCEC's 
recommendations  and  public  comments 
received  on  the  nominated  chemicals 
are  next  presented  to  the  NTP  Board  of 
Scientific  Coimselors  for  their  review 
and  comment  in  an  open,  public 
session.  ICCEC  recommendations.  Board 
recommendations,  and  public  - 

comments  are  incorporated  into 
recommendations  that  are  then 
submitted  to  the  NTP  Executive 
Committee.  The  Executive  Committee 
reviews  and  approves  action  to  move 
forward  to  test,  defer,  or  delete  each  of 
the  nominated  chemicals  for  the  various 
types  of  study,  and  recommends 
priorities. 

Request  for  Comment 

Interested  parties  are  encouraged  to 
comment  and  provide  information  on 
the  chemicals  listed  below.  The  Program 
would  welcome  receiving  toxicology 
and  carcinogenesis  information  frt>m 
completed  or  ongoing  studies,  and 
information  on  planned  studies,  as  well 
as  current  production  data,  human 
exposure  information,  use  patterns,  and 
environmental  occurrence  for  any  of  the 
chemicals  listed  in  this  annoimcement 
To  provide  comments  or  information, 
please  contact  Dr.  William  Eastin  at  the 
address  given  below  within  60  days  of 
the  appearance  of  this  announcement 

At  its  meeting  on  August  15, 1997,  the 
ICCEC  reviewed  and  recommended  4 
chemicals  or  substances  for  toxicity 
and/or  carcinogenicity  studies, 
recommended  that  no  studies  be 
performed  on  5  chemicals,  and  deferred 
4  chemicals  pending  receipt  of  test  data 
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firom  other  agencies,  and  additional 
information  on  production,  exposure, 
and  use  patterns.  Chemicals  with  CAS 
numbers,  nomination  source,  types  of 
studies  recommended,  and  other 


supporting  information,  are  given  in  the  (919)  541-7941;  by  FAX  at  (919)  541- 

following  tables.  4714;  or  by  email  at 

Comments  may  be  forwarded  by  mail  Eastin«NIEHS.NIH.GOV. 
to:  Dr.  WUliam  Eastin,  NIEHS/NTP,  P.O.        D«ted:  August  29, 1997. 

Box  12233,  Research  Triangle  Park,  Kometh  Old«B, 

North  Carolina  27709;  by  telephone  at  Director,  National  Toxicology  Program. 


Chemicals  Nominated  to  the  NTP  for  Study  and  Testing;  Recommendadons  Made  by  the  ICCEC  on  Aoguat  15,  1997 


C^emical 


CASRIN 


Nomin.  by 


Reconwnended  tor 


Rationale;  oltter  into. 


Chemlcsto 


I  for  Testing 


Asphalt  fumes ».. 

8062^^42-4 

myS^;  CaM 

—28-day  toxicological  assessment  

— plumonary  function  and  irritation 

biomarkers  of  exposure 

— high  exposure 

—tack  of  adequate  short  term  toxicity 

information 
— need  to  identify 
— biomarkers  of  exposure 

Luminol  (o- 

521-31-3 

private  indiv.. 

—toxicity  — -.^ ^ — 

—widespread  use  and  potential  for  ex- 

Aminophthalic hy- 

NIOSH. 

— carcinogenicity 

posure 

drazKle). 

in  vrvo  genetic  toxicity 

OrttianiJic  acid 

88-21-1 

NIEHS 

— short-term  toxicitY  studies  

— high  productnn 

— very  little  toxicotogy  data  availatile 

Phenothlazine 

92-84-2 

NIEHS _„ 

— carciogenicity ._ 

— high  production  and  exposure 
— no  caronogencity  data  available 

CfMinicsto  for  WIncIi  No  TestInQ  is  I 


Dicyctopentadiene .. 

C.I.  Direct  Black  80 
Ethyl  cyanoacrylate 

Isoamyl  acetate 


2,4,6- 
Tribromopherx>l. 


77-73-6 

8003-69-8 
7085-85-0 

123-92-2 
118-79-6 


NCI 
NCI 


NIEHS 
HIEHS 


— reproductive  toxicity 
—carcinogenicity , 


— carcingoenicity  by  dermal  route 


— feproductive  and  developmental  tox- 
icity. 

neurotoxicity  

— carcinogeriicity ~ 

— toxKtty  

— r)eurotoxk:ity  ...^ ™.„.„..-^ ^.„.. 

—carcinogenicity  ........„.„.„.........™....™. 

—carcinogenicity 


— no  adverse  effects  seen  in  teratotogy 


— not  mutagenk:  In  Salmonella 
—tow  potential  for  human  exposure 
—dermal  at>sorptk>n  too  k>w  (1.3%)  to 

support  a  study 
— stable  aerosol  cannot  be  generated 
— rapidly  polymenzes  in  presence  of  at- 
mospheric moisture 

— rapdily  hydrolyzed  in  titood  to  isoamyl 
alcohol,  whKh  has  been  studied,  arxj 
acetKackl 
— tow  production  and  exposure 
— little  chance  for  bioaccumulation 


CfMnMCflW  DQVBfrad  foe  AiMltionsI  Informflllon 

3-Amino-5-mer- 

16601-43-3 

NIEHS 

— toxicity;  carcmogemcrty  „ 

— high  production 

capto-l,2.44ri- 

- 

— suspect  chem«al  strxjcture 

Diethylamine  

109-89-7 

NIEHS 

— toxicity;  carcinogenicity 

— high  production  and  exposure 
— very  little  toxicology  data  availat>le 

— not  mutagenic  in  Salmonella 

Isopropylamine 

75-31-0 

NIEHS 

— toxidty;  caranogenidty 

— high  production  and  exposure 
— not  mutagenic  In  Salmonella 

Triettiylamine  

121-44-8 

UAW;  NIEHS 

— carcHKjgenctty  . — 

— high  production  and  exposure 
—not  mutagenic  in  Salmonella 

(FR  Doc.  97-24048  Filed  9-10-97;  8:45  am] 
SnjJNQ  COOE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 


meetings  of  the  SAMHSA  Special 
Emphasis  Panel  1  in  September  and 
Special  Emphasis  Panel  11  in  October. 

A  summary  of  the  meetings  and 
rosters  of  the  members  may  be  obtained 
&om:  Ms.  Dee  Fierman,  Committee 
Management  Liaison,  SAMHSA  OfBce 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
7390. 


Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meetings  listed  below. 

The  Special  Emphasis  Panel  I  meeting 
will  include  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  discussions  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  Accordingly,  this  meeting 
is  concerned  with  matters  exempt  bom 
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mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  September  22, 1997. 

Place:  Residence  Inn,  Calvert  Room, 
7335  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Closed:  September  22, 1997,  9:00 
a.m.-l  1:30  a.m. 

Panel:  Center  for  Substance  Abuse 
Treatment  National  Helpline. 

Contact:  Ferdinand  W.  Hui.  Ph.D., 
Room  17-89,  Parklawn  Building, 
Telephone:  301-443-9919  and  FAX: 
301-443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

The  Special  Emphasis  Panel  II 
meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  This  discussion 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
finaiicial  information  about  an 
individual's  proposal.  This  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Tide  5  U.S.C.  552b(c)(3),  (4).  and  (6)  5 
U.S.C.  App.  2.  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Date:  October  6, 1997. 

Place:  Holiday  Inn-Chevy  Chase,  5520 

Wisconsin  Avenue,  East  Palladitun 
Room,  Bethesda,  MD  20815-4495. 

Closed:  October  6, 1997, 8:30  aon.- 
adjoummenL 

Contact:  Constance  BurtofF.  17-89, 
Parklawn  Building,  Telephone:  301- 
443-2437  and  FAX:  301-443-3437. 

Dated:  September  5, 1997. 
JeriUpov, 

Committee  Management  C^cer,  Substance 

Abuse  and  Mental  Health  Serricea 

Administration. 

(FR  Doc  97-24119  Filed  9-10-97;  8:45  am] 

MUMQ  OOK  4162-M-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  Ft)-4263-N-23] 

Notice  of  Proposed  Information 
Collection  for  Publie  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  10, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Josie  D.  Harrison,  Reports  Liaison 
Officer,  Fair  Housing  and  Equal 
Opportimity,  Department  of  Housing 
and  Urban  Development,  451 — 7th 
Street,  SW.  Room  5124,  Washii^;ton,  DC 
20410-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Waller,  (202)  708-2251,  (this  is  not 
a  toll-fr«e  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
tediniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses  and  a 
(complaint)  form  for  filing  with  the 
Department  allegations  of  non- 
compliance with  Section  3. 


This  Notice  also  lists  the  following 
information: 

Title  ofFonn:  Economic 
Opportunities  for  Low-  and  Very  Low- 
Income  Persons. 

OMB  Control  Number:  25290043. 

Title  of  Form :  Complaint  Register. 

OMB  Control  Number:  25290043. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  will  be  used  by  the 
Department  to  monitor  program 
recipients'  compliance  with  Section  3. 
HUD  Headquarters  will  use  the 
information  to  assess  the  results  of  the 
Department's  efforts  to  meet  the 
statutory  objectives  of  Section  3.  Also, 
the  data  collected  will  be  used  by 
recipients  as  a  self-monitoring  tool.  If 
the  information  is  not  collected,  HUD 
will  be  unable  to  prepare  the  mandatory 
reports  to  Congress  or  to  assess  the 
effectiveness  of  Section  3. 

Agency  Form  Numbers,  if  applicable: 
Form  HUD-60002  and  Form  HUD-958. 

Members  of  affected  public:  State  and 
local  governments  or  their  agencies, 
public  and  private  non-profit 
organizations,  or  other  public  entities. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  an  annual  basis 
58,750  respondents  (HUD  recipients) 
will  submit  one  report  to  HUD.  It  is 
estimated  that  two  hours  per  annual 
reporting  period  will  be  required  of  the 
recipients  to  prepare  the  Section  3 
report  for  a  total  of  117,500  hours. 

For  the  Section  3  Complaint  Form,  the 
Department  estimates  that  during  the 
course  of  a  year  approximately  100 
Section  3  complaints  will  be  filed.  It  is 
anticipated  that  it  will  take  the 
complainant  approximately  one  (1)  hour 
to  complete  and  the  respondent 
approximately  four  (4)  hours  to  respond 
to  the  allegations  of  the  complaint. 
About  10%  of  the  complaints  received 
will  be  administratively  closed  for  lack 
of  jurisdiction  prior  to  the  notification 
of  the  respondent.  The  total  number  of 
burden  hours  for  the  Complaint  Form  is 
460  hours. 

Status  of  the  {iroposed  infonnation 
collection:  Revision  of  currentiy 
approved  collection  to  refiect  the 
collection  of  information  from  HUD 
recipients  only  and  to  remove  the 
request  for  racial/ethnic  data  (Form 
HUD-60002);  and  revision  of  currendy 
approved  collection  to  reflect  revised 
compliance  requirements  (Form  HUD- 
OSS). 

Anthoritjr:  Section  3506  of  the  Paperwoik 
Reduction  Act  of  1995,  44  U.S.C.  a« 
amended.  Section  7(d)  of  the  Department  of 
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Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  September  4, 1997. 
WiUiam  O.  Gragorie, 
Acting  Deputy  Assistant  Secretary  for 
Program  Operations  and  Compliance. 
|FR  Doc.  97-24068  Filed  9-10-97;  8:45  am] 
BILUNG  CODE  4210-2S-M 


DEPAFrrMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-201 

Federal  Property  Suitable  aa  Facilitiaa 
To  Aaaist  the  HofiMieaa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suita'  Mity  for  possible  use  to 
assist  the  homriess. 
FOR  FURTHBt  MFORMATION  CONTACT: 
Mark  Johnson,  room  7256,  Department 
of  Housing  and  Urtian  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226:  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-hee),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPlfMENTARY  INFORMATKM:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  p.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsiutable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 


homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management.  Program  Support  Center, 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  usted  as  suitable/to  the 
excess,  that  property  may,  if 
subsequentiy  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  bom  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Energy:  Ms.  Marsha 


Penhaker,  Department  of  Energy, 
Facilities  Planning  and  Acquisition 
Branch,  FM-20.  Room  6H-058, 
Washington,  DC  20585;  (202)  586-0426; 
GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Service 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mr.  Charles  C.  Cocks,  Department 
of  the  Navy,  Director,  Real  Estate  Policy 
Division,  Naval  Facilities  Engineering 
Command,  Code  241A,  200  Stovall 
Street.  Alexandria.  VA  22332-2300; 
(703)  325-7342;  (These  are  not  toll-free 
numbers). 

Dated:  September  4. 1997. 
Frvd  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  09/1 2/D7 

SuitaUa/Available  Propertiw 

Buildings  (by  State) 

North  Carolina 

Federal  Building 

140  4th  Avenue  West 

Hendersonville  Co:  Henderson  NC  28739- 

Landholding  Agency:  GSA 

Property  Number:  549730021 

Status;  Excess 

Comment:  6522  sq.  ft,  most  recent  use — 

office,  good  condition 
GSA  Number  4-G-NC-726 
Federal  Building 
146  North  Main  Street 
Rutherfordton  Co:  Rutherford  NC  28139- 
Landholding  Agency:  GSA 
Property  Number:  549730022 
Status:  Excess 
Comment:  4919  sq.  ft.,  most  recent  use — 

office,  good  condition 
GSA  Number  4-G-NC-727 

Land  (by  State) 

Arkansas 

Hergett  Substation 

305  N.  Floyd  St. 

Jonesboro  Co:  Craighead  AR 

LandhoMtng  Agency:  GSA 

Property  Number  549730017 

Status:  Excess 

Comment:  1.55  acres,  most  recent  use — 

electrical  substation 
GSA  Number  7-B-AR-553 

Wyoming 

Former  Portion/Warren  AFB 
Cheyenne  Co:  Laramie  WY  82001- 
Landholding  Agency:  GSA 
Property  Number:  549730016 
Status:  Surplus 
Comment:  1.92  acres,  most  recent 

highway  purposes 
GSA  Number  7-GR-WY-422V 

Unsuitable  Propertiea 

Buildings  (by  State) 

California 

Bldg.ll 
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Fleet  ft  Industrial  Supply  Center 
San  Diego  Co:  San  Diego  CA  92132- 
Landholding  Agency:  Navy 
Property  Number:  779730068 
Status:  Excess 
Reason:  Extensive  deterioration 

Hawaii 

BIdg.  370 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI 

Landholding  Agency:  Navy 

Property  Number  779730064 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  385 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI 

Landholding  Agency:  Navy 

Property  Number  779730065 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  857 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI 

Landholding  Agency:  Navy 

Property  Number  779730066 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  S1115 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI 

Landholding  Agency:  Navy 

Property  Number  779730067 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Hampshire 

Bldg.  1,  ESMT  Portsmouth 

New  Castle  Co:  Rochingham  NH 

Landholding  Agency:  GSA 

Property  Number:  549730015 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  l-U-NH-486 

Teimessee 

5  Bldgs. 

K-724,  K-725,  K-1031.  K-1131,  K-1410 

East  Tennessee  Technology  Park 

Oak  Ridge  Co:  Roane  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  419730001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

(FR  Doc.  97-24047  Filed  »-10-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rah  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 


Applicant:  Jacksonville  Zoological 
Gardens,  Jacksonville,  FL,  PRT-833968. 

The  applicant  request  a  permit  to 
impori  one  male  and  two  female 
captive-held  jaguars  [Panthera  onca 
onca)  from  Fundacion  Nacional  de 
Parques  Zoologicos  y  Acuarios, 
Venezuela  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

Applicant:  Arthur  E.  Nienow,  East 
Palatka,  FL.  PRT-834101. 

The  applicant  requests  a  permit  to 
import  die  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Miami  Metrozoo,  Miami, 
FL.  PRT-834016. 

The  applicant  requests  a  permit  to 
import  one  Cheetah  (Acinonyx  jubatus) 
bom  in  captivity  from  De  WUdt  Cheetah 
Research  and  Breeding  Center,  De 
Wildt,  South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education. 

Applicant:  University  of  Puerto  Rico, 
Rio  Piedras,  Puerto  Rico,  PRT-833581. 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
museiun  specimens  of  endangered  and 
threatened  species  of  plants  and  animals 
previously  accessioned  into  the 
permittee's  collection  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five  year  period. 

Applicant:  National  Cancer  Institute, 
Frederick,  MD,  PRT-834014. 

The  applicant  requests  a  permit  to 
import  hair,  tissue,  and  blood  samples 
from  Vicuna  [Vicugna  vicugna)  bora 
Lauca  National  Park,  Arica,  Chile, 
Pampa  Galeras  Vicuna  Reserve,  Peru 
and  The  Province  of  Picotani,  Peru,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

Applicant:  Ringling  Bros. — ^Bamum  & 
Bailey  Circus,  Vienna,  VA,  PRT-834173. 

The  applicant  requests  a  permit  to 
import  and  re-export  captive-bom 
Bengal  tigers  [Panthera  tigris  tigris)  and 
progeny  of  the  animals  currenUy  held 
by  die  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  by  the 
applicant  over  a  three  year  period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fair&x  Drive, 


Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director    . 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regtdations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  USFWS  Marine  Mammals 
Management,  Anchorage,  AK,  PRT- 
834120. 

Type  of  Permit:  Import  for  Scientific 
Research. 

Name  and  Number  of  Animals: 
Northern  sea  otters  [Erihydra  lutris 
lutris),  up  to  100. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  to  import  up  to  100  salvaged 
specimens  for  the  purpose  of  scientific 
research  including  investigations  of  die- 
off  events,  and  collection  of  other 
biological  information. 

Source  of  Marine  Mammals:  Salvaged 
carcasses  throughout  the  range  within 
the  territory  of  die  Russian  Federation, 

Period  of  Activity:  Five  years  bora 
issuance  date  of  the  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Of^ce  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Applicant:  Shannon  Kollmeyer. 
Chelan,  WA,  PRT-833972. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Perry  Chaimel 
polar  bear  population,  Northwest 
Territories.  Canada  for  personal  use. 

Applicant:  Lynn  Herbert,  Myrtle 
Creek,  OR,  PRT-833971. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-himted  bom  the  Southern 
Beeufort  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Darryl  Hastings,  Rochester, 
MI,  PRT-834072. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Davis  Straight 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Applicant:  Bruce  Schoenewis,  Alton. 
IL,  PRT-833661. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L^rsus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
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Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 
of  these  applications  for  marine 
mammal  permits  should  be  sent  to  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  speciflc  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  all  of  the  applications 
listed  in  this  notice  are  available  for 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act,  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  30  days  of  the 
date  of  publication  of  this  notice  at  the 
above  address. 

Dated:  September  5. 1997. 
Mary  EUen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  A  uthority. 
IFR  Doc.  97-24013  Filed  9-10-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

action:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  individuals 
have  applied  for  a  permit  to  conduct 
certain  activities  with  endangered 
species.  This  notice  is  provided 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Permit  No.  PRT-«30271 

Apphcant:  Patricic  Mullen  Burchfield, 
Brownaville,  Texas 

Applicant  requests  authorization  to 
receive,  rehabilitate,  and  release 
endangered  and  threatened  sea  turtles 
that  are  found  sick,  injured,  or  cold 
shocked  on  Texas  beaches  including 
Kemp's  ridley  [Lepidochelys  kempii], 
green  (Chelonia  mydas  incl.  Agassizi), 
hawksbill  [Eretmochelys  imbricata), 
loggerhead  [Caretta  caretta),  leatherback 
(Dermochelys  coriacea),  and  olive  ridley 
{Lepidochelys  olivacea)  sea  turtles. 


Permit  No.  PRT-810341 

Applicant:  Dr.  David  W.  Owens,  College 
Station,  Texas 

The  applicant  requests  authorization 
to  take/receive  salvaged  specimens  of 
endangered/threatened  sea  turtles  that 
may  occur  along  the  Texas  coast  for 
scientific  research  and  recovery 
purposes,  rehabilitation  and  release 
back  into  the  wild,  and  to  permanently 
hold  nonreleasable  specimens  for  fiiture 
scientific  research  aimed  at 
enhancement  of  propagation  or  survival 
of  the  species.  Species  include  Kemp's 
Ridley  [Lepidochelys  kempii).  Green 
(Chelonia  mydas),  and  Hawksbill 
[Eretmochelys  imbricata)  sea  tiulles. 
Permit  No.  PRT-e31384 

Applicant:  Deborah  L  Risbeig,  Albuquerque, 
New  Mexico 

Applicant  requests  authorization  to 
conduct  surveys  for  southwestern 
willow  flycatchers  [Empidonax  traillii 
extimus),  and  Mexican  spotted  owls 
[Strix  occidentalis  lucida)  on 
reservation  areas  and  statewide  within 
New  Mexico  and  Arizona. 
Permit  No.  PRT-830213 

Applicant:  Dr.  George  A.  Ruffiier,  Mesa, 
Arizona 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for, 
mist  net,  and  band  Southwestern  willow 
flycatchers  (Empidonax  traillii  extimus) 
within  the  State  of  Arizona. 
Permit  No.  PRT-4  832201  0 

Applicant:  Dr.  Richard  N.  Conner. 
Nacogdoches.  Texas 

Applicant  requests  authorization  to 
monitor  nest  success,  cavity 
competitors,  and  other  biotic  features 
within  red-cockaded  woodpecker 
(Picoides  borealis)  habitat  during  and 
outside  the  red-cockaded  woodpecker 
breeding  season. 

Permit  No.  PRT-4  8319S7  0 

Applicant:  Bryan  R.  Adams,  Lake  Jackson, 
Texas 

Applicant  requests  authorization  to 
display  5  Kemp's  ridley  (Lepidochelys 
kempii)  sea  turtles  for  educational 
purposes. 
Permit  No.  PRT-4  832018 

Applicant:  Leonard  Robbins,  Bureau  of 
Indian  Affoira,  Gallup,  New  Mexico 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatchers 
(Empidonax  traillii  extimus),  Mexican 
spotted  owls  [Strix  occidentalis  lucida), 
peregrine  falcons  [Falco  pereginus),  bald 
eagles  (Haliaeetus  leucocephalus), 
black-footed  ferrets  (Mustela  nigripes), 
Navajo  sedge  (Carex  specuicola),  and 
the  Mesa  Verde  cacti  (Sclemcactus 


mesae-verdae)  within  the  Navajo  Indian 
Reservation  and  Indian  allotted  lands  in 
Arizona.  New  Mexico,  and  Utah. 
Permit  No.  PRT-629995 

Applicant:  Richard  W.  Buickerood,  Dallas, 
Texas 

Applicant  requests  authorizadon  to 
display  45  Texas  blind  salamanders 
(Typhlomolge  rathbuni),  and  57  Barton 
Springs  salamanders  [Eurycea  sosorum) 
for  educational  display  purposes  at  the 
Dallas  Zoo  and  Dallas  Aquarium. 
Permit  No.  PRT-821369 

Applicant:  Rlionda  M.  Sidner,  Tucson.  ' 
Arizona 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  population 
surveys,  capture  (using  mist  netting 
techniques),  handle,  photograph,  and 
release  unharmed  at  the  capture  site 
Mexican  long-nosed  bats  [Leptoncycteris 
nivalis)  in  Hidalgo  County.  New 
Mexico. 
Permit  No.  PRT-832385 

Applicant:  D.  Craig  Rudolph,  Nacogdoches, 
Texas 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
American  burying  beetles  (Nicrophorus 
americanus)  in  eastern  Texas. 
Permit  No.  PRT-833003 

Applicant:  Eric  C.  Milstead.  Portales,  New 
Mexico 

Applicant  requests  authorization  to 
collect  3000  seeds  firom  gypsum  wild 
buckwheat  (Eriogonum  gypsophilum) 
from  each  of  the  3  populations  of  this 
species  near  Carlsbad,  New  Mexico.  A 
specimen  will  also  be  collected  for 
storage  in  the  herbarium  as  a  tool  for 
fiitxu^  reference.  Specimens  will  be 
pressed  and  added  to  the  herbarium 
collections  at  Eastern  New  Mexico 
University  and  either  New  Mexico  State 
University  or  the  University  of  New 
Mexico. 

Permit  No.  PRT-825473 

Applicant:  Edward  M.  Sutherland,  Austin, 
Texas 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  following  federally-protected 
species: 

American  peregrine  falcon  (Falco  pereginus 

ovatum] 
golden-cheeked  warbler  [Dendroica 

chrysoparia] 
whooping  crane  [Grus  americana) 
Concho  water  snake  (Niarodio  harteri 

paucimaculata) 
block -capped  vireo  ( Vireo  atricapillus) 
brown  pelican  [Pelican us  occidentals) 
cactus  ferruginous  pygmy-owl  [Claucidium 

brasilianum  cactorum] 
interior  least  tern  (Sterna  antillarum) 


piping  plover  [Charadrius  melodus) 
red-cockaded  woodpecker  [Picoides  borealis) 
southwestern  willow  flycatcher  (Empidonax 

traillii  extimus) 
Houston  toad  [Bufo  houstonensis) 
Big  Bend  gambusia  [Gambusia  gaigei) 
Comanche  Springs  pupfish  [Cyprinodon 

elegans) 

Permittee  also  requests  authorization 
to  collect  the  minimal  amounts 
necessary  for  identification  of  the 
following  plants  from  existing  or  new 
highway  rights-of-way: 

Navasota  ladies'-tresses  (Spiranthes  paHcaii) 
NelUe  cory  cactus  [Coryphantha  minima] 
slender  r\ish  pea  [Hoffmannseggia  tenella) 
Sneed's  pincushion  cactus  [Coryphantha 

sneedii  var.  Sneedii] 
star  cactus  (Astrophylum  asterias) 
Terlingua  Creek  cat's-eye  (Cryptantha 

crassipes) 
Texas  ambrosia  [Ambrosia  cheiranthifolia) 
Texas  ayenia  [Ayenia  limitaris) 
Texas  poppy-mallow  [Callirhoe  scabriuscula) 
Texas  prairie  dawn  [Hymenoxys  texana) 
Texas  snowbells  [Stymx  texana) 
Texas  trailing  phlox  [Phlox  nivalis  var. 

texensis] 
Tobusch  fishhook  cactus  (Andstrocactus 

t<A)uschii) 
Walker's  manioc  [Manihot  walkerae) 
white  bladderpod  [Lesquerella  palUda) 
ashy  dogweed  [Thymophylla  tephroleuca) 
black  lace  cactus  [Echinocereus 

reichenbachii  var  albertii) 
bunched  cory  cactus  [Coryphantha 

ramillosa) 
Davis'  green  pitaya  (£c/iinooereus  viridiflorus 

var.Davisii) 
Hinckley's  oak  (Queirus  hirtckleyi) 
Johnston's  frankenia  (Frankenia  johnstonii) 
large-fruited  sand  veihena  (Abronia 

macTocarpa) 
Little  Aguja  pondweed  [Potamogeton 

clystocarpus) 
Lloyd's  mariposa  cactus  [Neolloydia 

mariposensis) 

Permit  Na  PRT-820283 

Applicant:  Dr.  David  M.  Leslie,  Stillwater, 
Oklahoma 

Applicant  requests  authorization  to 
collect  by  seine  and  freeze  30  specimens 
of  Pecos  Gambusia  (Gambusia  nobilis) 
at  each  of  10  sites  in  the  Diamond  Y 
Draw  Preserve  of  the  Texas  Nature 
Conservancy,  Pecos  County.  Texas. 
Permit  No.  PRT-833B51 
Applicant:  Robert  Hansen,  Austin.  Texas 

Applicant  requests  authorization  for 
scientific  monitoring,  enhancement  of 
propagation  or  survival,  and  incidental 
taking  of  the  Barton  Springs  salamander 
(Eurycea  sosorum). 
Permit  No.  PRT-833886 
Applicant:  Donna  Work,  Lufldn,  Texas 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
red-cockaded  woodpeckers  (Picoides 
borealis);  monitor  populations,  cavity 
trees,  and  stand  conditions;  midstory 


and  understory  removal/control;  install 
artificial  cavity  inserts,  restrictor  plates, 
hardware  cloth,  and  snake  exclusion 
devices;  banding  and  sexing  of 
juveniles;  and  capturing,  handling  and 
possible  banding  of  adults. 
Permit  No.  PRT-833867 
Applicant:  Juan  Valera-Lema,  Austin.  Texas 

Applicant  requests  authorization  hold 
4  Barton  Springs  salamanders  (Eurycea 
sosorum)  and  to  collect  and/or  receive 
25  additional  species  for  educational 
display  piuposes  at  the  Austin  Nature 
and  Science  Center. 
Permit  No.  PRT— «33868 

Applicant:  E.  Linwood  Smith,  Tucson. 
Arizona 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
(Claucidium  brasilianum  cactorum)  on 
the  Barry  M.  Goldwater  Air  Force  Range 
in  Arizona. 

Permit  No.  PRT— 822998 
Applicant:  John  M.  McGee,  Tucson.  Arizona 

Applicant  request  authorization  for 
scientific  research  and  recovery 
purposes  to  survey  for  the  Sonora  tiger 
salamander  (Ambystoma  tigrinum 
stebbinsi),  Huachuca  water  imibel 
(Lilaeopsis  schaffneriana  ssp  recurm), 
Pima  pineapple  cactus  (Coryphantha 
scheeri  robustispina).  New  Mexican 
ridge-nosed  rattiesnake  [Crotalus 
willardi  obscurus),  Gila  topminnow 
(Poeciliopsis  occidentalis  occidentals), 
Sonora  chub  [Gila  ditaenia),  American 
peregrine  falcon  [Falco  peregrinus 
anatum),  and  Canelo  Hills  ladies' 
tresses  (Spiranthes  delitescens). 
DATES:  Written  comments  on  these 
permit  applications  must  be  by  October 
14, 1997. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Elxamioer,  Division  of 
Endangered  Species/Permits,  Ecological 
Services.  P.O.  Box  1306,  Albuquerque. 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Division  of  Endangered 
Species/Permits,  P.O.  Box  1306, 
Albuquerque.  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
numt)er  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 


requirements  of  the  Privacy  Act  and 

Freedom  of  Information  Act.  by  any 

party  who  submits  a  written  request  bu 

a  copy  of  such  documents  within  30 

days  of  the  date  of  publication  of  this 

notice,  to  the  address  above. 

Jerane  M.  Botkr, 

Acting  Regional  Director,  Re^'on  2 

Albuquerque,  New  lAexico. 

[FR  Doa  97-24115  Filed  9-10-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlifa  Sarvica 

Notice  of  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  by 
Langboard,  Inc.  tor  Construction  of  a 
Flt>ertM>ard  Manufacturing  Facility  Near 
Willacoochee,  Atkinson  County,  GA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  Langboard,  Inc.  (Applicant) 
seeks  an  incidental  take  permit  (ITP) 
from  the  Fish  and  Wildlife  Service 
(Service)  pursuant  to  Section  10(a)(lHB) 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  et  seq.),  as  amended 
(Act).  The  Applicant  proposes  to 
construct  a  fiberboard  manufacturing 
facility  and  associated  infrastructure  on 
sandhill  habitat  near  Willacoochee, 
Atkinson  Cotmty,  Georgia.  The 
threatened  Eastern  indigo  snake 
(Drymarchon  corais  couperi)  is  known 
to  occur  on  the  property.  The  FTP  would 
authorize  incidental  take  of  shakes 
throughout  the  life  of  the  facility.  To 
minimize  impacts  associated  with  the 
proposed  project,  Langboard  proposes  to 
implement  conservation  measures  to 
restore  degraded  snake  habitat  on  59 
acres  adjacent  to  the  proposed  facility. 

The  Service  also  announces  the 
availability  of  the  HCP  for  the  incidental 
take  application.  Copies  of  the  HCP  may 
be  obtained  by  making  a  request  to  the 
Regional  Office  (see  ADDRESSES). 
Requests  must  be  in  writing  to  be 
processed.  This  notice  also  advises  the 
public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  ITP  is  available  through  the 
Categorical  Exemption  process  outlined 
in  the  Service's  Departmental  Manual 
governing  implementation  of  the 
National  Environmental  Policy  Act 
(NEPA).  This  notice  is  provided 
pursuant  to  Section  10  of  the  Act  and 
NEPA  regulations  (40  CFR  1506.6).  The 
Service  specifically  requests  comment 
on  the  appropriateness  of  the  "No 
Surprises"  assurances  should  the 
Service  determine  that  an  FTP  will  be 
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granted  and  based  upon  the  submitted 
HCP.  Although  not  explicitly  stated  in 
the  HCP,  the  Service  has,  since  August 
1994,  announced  its  intention  to  honor 
a  "No  Surprises"  Policy  for  applicants 
seeking  ITPs.  Copies  of  the  Service's 
"No  Surprises"  Policy  may  be  obtained 
by  making  a  written  request  to  the 
Regional  Office  (see  ADDRESSES).  The 
Service  is  soliciting  public  comments 
and  review  of  the  applicability  of  the 
"No  Surprises"  Policy  to  this 
application  and  HCP. 
DATES:  Written  comments  on  the  permit 
application  and  HCP  should  be  sent  to 
the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species 
Permits),  or  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Brunswick, 
Georgia  Field  Office,  4270  Norwich 
Street,  Brunswick,  Georgia  31520. 
Written  data  or  comments  concerning 
the  application  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Comments 
must  be  submitted  in  writing  to  be 
processed.  Please  reference  permit 
number  PRT-833793  in  such  comments, 
or  in  requests  of  the  dociunents 
discussed  herein. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above). 
telephone:  404/679-7110;  or  Ms.  Robin 
Goodloe,  Fish  and  Wildlife  Biologist, 
Brunswick,  Georgia  Field  Office,  (see 
ADDRESSES  above),  telephone:  912/265- 
9336. 

SUPPLEMENTARY  INFORMATION:  The 
Eastern  indigo  snake  (snake)  is  a  large, 
docile,  non-venomous  snake  reaching 
more  than  7  feet  in  length.  The  snake 
once  was  a  common  southeastern 
Coastal  Plain  species  found  from  South 
Carolina  to  Louisiana.  Now  it  occurs  in 
significant  numl)ers  only  in  Georgia  and 
Florida  and  is  twlieved  to  be  declining 
throughout  its  range.  E)eclines  in  snake 
populations  are  primarily  due  to  habitat 
loss.  Sandhill  habitats  within  the  range 
of  the  snake  have  been  severely 
impacted  by  silviculture,  farming,  and 
urt>anization.  A  reduction  in  numbers 
and  extent  of  wildfires  and  prescribed 
bums  has  resulted  in  adverse 
modification  of  sandhill  habitats.  Snake 


collections  for  the  pet  trade  and  deaths 
related  to  rattiesnake  hunting  also 
reduced  numbers.  Additional  mortality 
may  result  from  bioaccumulation  of 
pesticides  and  herbicides. 

In  Georgia,  the  primary  habitat  of  the 
snake  is  dry  sandhills  (longleaf  pine- 
turkey  oak-wiregrass  association) 
interspersed  with  wetland  habitats  such 
as  drainageways,  river  swamps,  and 
cypress  ponds.  The  majority  of  snake 
winter  dens  in  Georgia  are  located  in 
gopher  tortoise  [Gopherus  polyphemus) 
burrows.  Snakes  are  quiescent  during 
wdnter,  and  the  availability  of  deep  dens 
that  do  not  flood  (e.g.,  gopher  tortoise 
burrows  on  the  sandhills)  is  essential  for 
winter  survival.  Snakes  move  from 
winter  habitat  in  the  sandhills  to  stream 
bottoms  and  agricultural  fields  from 
May  through  November.  Seasonal  range 
from  May  through  July  is  estimated  at 
17  acres  and  increases  to  39  acres  from 
August  to  November. 

Snakes  forage  in  a  variety  of  forest 
types  including  wetlands  and  upland 
pine-hardwoods  up  to  a  mile  from  their 
winter  dens.  The  snake  feeds  on  other 
snakes,  frogs,  toads,  small  mammals, 
birds,  turtles,  fish,  and  other  vertebrates. 
Mating  activity  (recorded  in  a  captive 
colony  at  Auburn)  begins  in  November, 
peaks  in  December,  and  continues  into 
March.  Nests  tend  to  be  located  in 
abandoned  gopher  tortoise  burrows  and 
rotting  pine  stumps. 

The  current  status  and  future  survival 
of  the  snake  is  likely  linked  directly  to 
the  status  of  sandhill  habitat.  E)ensity  of 
gopher  tortoise  populations,  and 
therefore,  snake  habitat,  is  closely 
related  to  available  biomass  of 
herbaceous  food  plants;  this  in  turn  is 
dependent  on  a  sparse  tree  canopy  and 
relatively  open  (litter  free)  groimd 
conditions.  Frequent  fires  tihat  remove 
some,  but  not  all,  scrub  hardwood  and 
most  brush  are  essential  in  maintaining 
habitat  quality. 

Langboard,  Inc.  proposes  to  construct 
a  fiberboard  manufacturing  facility,  with 
associated  infrastructure,  on  a  723-acre 
site  near  Willacoochee,  Atkinson 
County,  Georgia.  The  majority  of  the 
property  is  flatwood  wetlands,  which 
will  be  avoided  during  construction. 
The  northern  200  acres  primarily  is 
sandhill  habitat  planted  in  pine.  Two 
federally  threatened  snakes,  as  well  as 
88  active  and  713  inactive  or  abandoned 
gopher  tortoise  burrows,  were  located  in 
upland  habitats  on  the  property  diuing 
1996  surveys.  The  fibert)oard 
manufacturing  facility  will  be 
constructed  on  45.29  acres  of  sandhill 
habitat  that  currenUy  supports  four 
active  and  94  inactive/abandoned 
gopher  tortoise  biurows. 


Construction  and  operation  of  the 
fiberboard  manufacturing  facility  may 
direcUy  injiire  or  kill  snakes  that  utilize 
the  site  or  indirecUy  cause  death  or 
injury  by  destroying  gopher  tortoise 
burrows  that  provide  snakes  with  winter 
dens,  refugia,  and  egg-laying  habitat  To 
minimize  impacts  associated  with  the 
proposed  project,  the  Applicant 
proposes  to  implement  conservation 
measures  to  restore  59  acres  of  sandhill 
habitat  adjacent  to  the  proposed  facility. 
Conservation  measures  on  different 
areas  managed  under  the  HCP  will 
include  prescribed  warm  season  bums 
on  a  regular  basis  throughout  the 
lifetime  of  the  facility,  replanting  with 
longleaf  pine  [Pinus  palustris), 
maintenance  of  overstory  at  a  30-40 
percent  open  canopy,  thinning  other 
areas  to  stimulate  growth  of  herbaceous 
vegetation,  and  maintaining  a  buffer 
along  a  county  road  and  the  property's 
north  boundary. 

The  Service  will  evaluate  whether  the 
issuance  of  the  Section  10(a)(l)(B}  ITP 
complies  with  Section  7  of  Uie  Act  by 
conducting  an  intra-Service  Section  7 
consultation.  The  results  of  the 
biological  opinion,  in  combination  with 
the  above  findings,  will  be  used  in  the 
final  analysis  to  determine  whether  or 
not  to  issue  the  ITP. 

On  Thursday,  January  16, 1997.  the 
Service  published  a  notice  in  the 
Federal  Register  announcing  the  Final 
Revised  Procedures  for  implementation 
of  NEPA  (NEPA  Revisions).  (62  FR 
2375-2382).  The  NEPA  revisions  update 
the  Service's  procedures,  originally 
published  in  1984,  based  on  changing 
trends,  laws,  and  consideration  of 
public  comments.  Most  importantly,  the 
NEPA  revisions  reflect  new  initiatives 
and  Congressional  mandates  for  the 
Service,  particularly  involving  new 
authorities  for  land  acquisition 
activities,  expansion  of  grant  programs 
and  other  private  land  activities,  and 
increased  Endangered  Species  Act 
permit  and  recovery  activities.  The 
revisions  promote  cooperating  agency 
arrangements  with  other  Federal 
agencies;  early  coordination  techniques 
for  streamlining  the  NEPA  prtx:e88  with 
other  Federal  agencies,  Tribes,  the 
States,  and  the  private  sector;  and 
integrating  the  NEPA  process  with  other 
environmental  laws  and  executive 
orders.  Section  1.4  of  the  NEPA 
Revisions  identify  actions  that  may 
qualify  for  Categorical  Exclusion. 
Categorical  exclusions  are  classes  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Categorical 
exclusions  are  not  the  equivalent  of 
statutory  exemptions.  If  exceptions  to 
categorical  exclusions  apply,  under  516 


DM  2.  Appendix  2  of  the  Departmental 
Manual,  the  departmental  categorical 
exclusions  caimot  be  used.  Among  the 
types  of  actions  available  for  a 
Categorical  Exclusion  is  for  a  "low 
effect"  HCP/incidental  take  permit 
application.  A  "low  effect"  HCP  is 
defined  as  an  application  that, 
individually  or  cumulatively,  has  a 
minor  or  negligible  effect  on  the  species 
covered  in  the  HCP  (Section  1.4(C)(2)1. 

The  Service  considers  the  Applicant's 
project  and  HCP  such  a  Categorical 
Exclusion,  since  the  impacts  of  issuing 
the  FTP  involve  only  a  small  area  of  the 
affected  species'  range  and  the 
anticipated  level  of  incidental  take  is 
minimal.  The  Service  is  soliciting  for 
public  comments  on  this  determination. 

Dated:  September  4. 1997. 
H.  Dale  Hall. 

Acting  Regional  Director. 

(FR  Doc.  97-24114  FUed  9-10-97;  8:45  am] 

MUJNQ  C0M4910-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wikliife  Servica 

Notice  of  Awallablllty  of  an 
Environmental  Assasamant/Habttat 
Conaervation  Plan  and  Racaipt  of 
Application  for  inoidantal  Take  Parmit 
for  Conatniction  and  Operation  of 
Approximataly  143.6  Acres  of  Light 
Industrial  Davalopmant  Ofvthe 
Approximataly  440  Acia  Schlumt>argaf 
Property  (PRT-827597),  In  Austin^ 
Travis  County,  TX 

summary:  The  Schlumberger 
Technology  Corporation  (applicant)  iias 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  "The 
applicant  has  been  assigned  permit 
number  PRT-827597.  The  requested 
permit,  which  is  for  a  period  of  30  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia].  The  proposed 
take  on  the  440-acre  parcel  would  occur 
as  a  result  of  143.6  acres  of  light 
industrial  development.  A  minimum  of 
approximately  195  acres  will  be 
preserved  in  its  natural  state  as  a 
conservation  easement.  Ail  construction 
will  occur  on  the  440-acre  Schlumberger 
Property  located  in  Austin,  Travis 
County.  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  whether  jeopardy  to 
the  species  will  occur,  or  a  Finding  of 


No  Significant  Impact  (FONSI),  will  not 
be  made  before  30  days  from  the  date  of 
publication  of  this  notice. 

This  notice  is  provided  pursuant  to 
Section  10(c)  of  the  Act  and  National 
Enviroiunental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  by 
October  14, 1997. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Sybil 
Vosler,  Austin  Ecological  Services  Field 
Office,  10711  Burnet  Road,  Suite  200. 
Austin.  Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  a.m.  to  4:30  p.m) 
at  the  Austin  Ecological  Services  Field 
Office.  Written  data  or  comments 
concerning  the  application(s)  and  EA/ 
HCPs  should  be  submitted  to  the  Field 
Supervisor,  Austin  Ecological  Services 
Field  Office.  Please  refer  to  permit 
number  PRT-827597  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Vosler  at  the  above  Austin 
Ecological  Services  Field  Office. 

SUPP(.EMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
imder  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species,  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

APPUCANT:  Schlumberger  Technology 
Corporation  plans  to  construct  a  light 
industrial  development  on 
approximately  143.6  acres  and  preserve 
a  minimum  of  195  acres  within  the  440- 
acre  tract.  The  construction  will  be  at 
the  Schlumberger  property  located  east 
of  R.M.  620,  approximately  1  mile  north 
of  RM  2222  on  the  northwest  side  of  the 
City  of  Austin,  roughly  12  miles  from 
the  downtown  area.  The  preserved  area 
will  be  maintained  in  its  natural  state 
and  a  conservation  easement  will  be 
granted  in  perpetiuty  and  held  by  a  non- 
profit conservation  organization  or 
governmental  agency  approved  by  the 
Service. 

Alternatives  to  this  action  were 
rejected  because  selling  with  federally- 
listed  species  present  or  not  developing 


the  subject  property  were  not 
economically  feasible. 
Jerome  M.  Butler, 

Regional  Director,  Region  2,  Albaquerque. 

New  Mexico. 

(FR  Doc  97-24116  Filed  9-10-97;  8:45  ami 

BtLUNQ  OOOE  4510-66-^ 

DEPARTMENT  OF  THE  INTERIOR 

Hah  and  Wildlifa  Sarvica 

Issuance  of  Permit  for  Marina 
Mammals 

On  July  10, 1997,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62.  No.  132,  Page  37072.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Jamof  Y.  Jones, 
Dublin.  GA,  for  a  permit  (PRT-831722) 
to  import  a  sport-hunted  polar  bear  for 
personal  use. 

Notice  is  hereby  given  that  on  August 
14. 1997,  ai  authorized  by  the 
^ovisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  June  26. 1997.  a  notice  was 
published  in  the  Federal  Register.  VoL 

62,  No.  123,  Page  34482,  that 
applications  had  been  filed  with  the 
Fish  and  Wildlife  Service  by  Hossein 
Golabchi,  Augtista,  GA  (PRT-63048B) 
and  Dermis  Schlegel,  lone,  WA  (PRT- 
830807)  for  a  permit  to  each  applicant 
for  import  of  a  sport-hunted  polar  bear 
for  personal  use. 

Notice  is  hereby  given  that  on  August . 
18, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  etseq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

Ekjciunents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  430,  Arlington, 
Virginia  22203.  Phone  (703)  356-2104 
or  Fax  (703)  358-2281. 

Dated:  September  5, 1997. 
Maiy  Ellen  Amtower, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  97-24012  Filed  9-10-97;  8:45  am) 
BtLUNQ  cow  4310-8S-P 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  tf>e  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

A  request  revising  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C*  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
OfBcer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
60  days  directly  to  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center.  Reston,  VA  20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Industrial  Minerals  Surveys. 

OMB  approval  number:  1032-0038. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  as  Annual 
Reports,  Mineral  Industry  Surveys,  and 
in  Mineral  Commodity  Summaries  for 
use  by  Government  agencies,  industry, 
and  the  general  public. 

Bureau  form  number:  Pending  OMB 
information  collection  approval.  (37 
forms) 

Frequency:  Monthly,  Quarterly. 
Semiannual,  and  Annual. 

Description  of  respondents:  Producers 
and  Consiuners  of  Industrial  Minerals. 

Annua/  Responses:  15.162. 

Annual  burden  hours:  10,203. 


Bureau  clearance  officer:  John  E. 
Cordyack.  Jr.,  703-648-7313. 
John  H.  De Young.  Jr.. 

Chief  Scientist.  Minerals  Information  Team. 
[FR  Doc.  97-24152  Filed  9-10-97;  8:45  am] 
BHJJNG  COM  4310-31-M 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
arid  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

A  request  revising  and  extending  the 
collection  of  information  listed  below 
will  be  submitted  to  the  OfBce  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  Proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
within  60  days  directly  to  the  Bureau 
Clearance  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Reston.  VA 
20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and. 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

rjf7e;  Portland  and  Masoruy  Cement 

OMB  approval  number:  1028-New. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  data  on 
cement  shipments  to  final  customers. 
This  information  will  be  published  as 
monthly  reports  for  use  by  Govermnent 
agencies,  industry,  and  the  general 
public. 

Bureau  form  number:  6-1215-M. 

Frequency:  Monthly. 

Description  of  respondents: 
Commercial  and  importers  of  portland 
and  masonry  cement. 


Annual  Responses:  600. 

Armual  bumen  hours:  300. 

Bureau  clearance  officer:  John  E. 
Cordyack.  Jr.,  703-648-7313. 
John  H.  DeYoung,  Jr.. 

Chief  Scientist,  fAinerals  Information  Team. 
(FR  Doc.  97-24153  Filed  9-10-97;  8:45  am] 

BIUJNO  CODE  4310-31-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

A  request  for  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
60  days  directly  to  the  Bureau  Clearance 
Officer.  U.S.  Geological  Survey.  807 
National  Center,  Reston  Va  20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1).  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and^ckrity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Comprehensive  Test  Ban  Treaty. 

OMB  approval  number:  1028-New. 

Abstract:  The  information,  required 
by  the  Comprehensive  Test  Ban  Treaty 
(CTBT),  will  provide  the  CTBT 
Technical  Secretariat  with  geographic 
locations  of  sites  where  chemical 
explosions  greater  than  300  tons  TNT- 
equivalent  have  occiured.  Respondents 
to  the  information  collection  request  are 
U.S.  nonfuel  minerals  producers. 
Bureau  form  number  Pending  OMB 
information  collection  approval. 
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Frequency:  Annual. 

Description  of  respondents: 
Companies  that  have  conducted  in  the 
last  calendar  year,  or  that  will  conduct 
in  the  next  calendar  year,  explosions 
with  a  total  charge  size  of  300  tons  of 
TNT-equivalent,  or  greater. 

Annual  Responses:  12,370. 

Annual  buixlen  hours:  3.092.5. 

Bureau  clearance  officer:  John  E. 
Cordyack.  Jr.,  703-648-7313. 
John  H.  DBYonog,  Jr., 
Chief  Scientist,  S4inerals  Information  Team. 
[FR  Doc.  97-24154  Filed  9-10-97;  8:45  am) 
■HJJNQ  COM  4*10-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  IrxJian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

SUMMARY:  The  proposal  for  renewal  of 
the  collection  of  information,  Land 
Acquisitions,  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  25).  Copies  of  the 
proposed  collection  of  information, 
which  is  derived  directly  from  25  CFR 
151,  and  related  cover  letter  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below. 

AOOftESSES:  Please  submit  your 
comments  and  suggestions  on  or  before 
October  14, 1997,  directly  to:  Attention: 
Desk  Officer  for  the  Interior  Department, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (076- 
0100).  Washington.  D.C.  20503. 
telephone  (202)  395-7340.  Send  a  copy 
of  your  comments  to:  Bureau  Clearance 
Officer,  Bureau  of  Indian  Affairs.  Office 
of  Management  and  Budget, 
Washington.  D.C.  20240. 

8UPPLEMB4TARY  MFOfttlATION: 

AlMtrad 

The  Secretary  of  the  Interior  has 
statutory  authority  to  acquire  lands  in 
trust  status  for  individual  Indians  and 
federally  recognized  Indian  tribes.  The 
Secreta^  requests  information  in  order 
to  identify  the  party(ies)  involved  and 
describing  the  land  in  question. 
Respondents  are  Native  American  tribes 
or  individuals  who  request  acquisition 
of  real  property  into  trust  status.  The 
Secretary  also  requests  additional 
information  necessary  to  satisfy  those 
pertinent  foctors  listed  in  25  CFR  151.10 
or  151.11.  The  information  is  used  to 
determine  whether  or  not  the  Secretary 


will  approve  an  applicant's  request.  No 
specific  form  is  used,  but  respondents 
supply  information  and  data,  in 
accordance  with  25  CFR  151.  so  that  the 
Secretary  may  make  an  evaluation  and 
determination  in  accordance  with 
established  Federal  factors,  rules  and 
policies.  A  request  for  comments  on  this 
information  collection  was  published  in 
the  Federal  Register  on  June  18, 1997. 
in  Volume  62.  Number  117.  page 
33101-33102.  No  comments  were 
received  by  the  Bureau. 

Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilify;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  proposed  collection  of 
information,  including  the  validify  of 
the  methodology  and  assumptions  uses; 
(c)  ways  to  enhance  the  qualify,  utilify 
and  clarify  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
sulnnitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum  . 
consideration. 

Title:  Land  Acquisitions. 

OMB  approval  number:  1076-0100. 

Frequency:  As  needed. 

Description  of  respondents:  Native 
American  tribes  and  individuals 
desiring  acquisition  of  lands  in  trust 
status. 

Estimated  compietion  time:  4  hours. 

Aimual  responses:  9,200. 

Annual  burden  hours:  36,800. 

Bureau  clearance  officer:  James 
McDivitt,  (202)  208-4174. 

Dated:  September  4, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  97-24122  Filed  9-10-97;  8:45  am] 

aaXMO  CODE  431<MB-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-«62-141(M)0-P;  AA-6646-A] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec 
14(a)  of  the  Alaska  Native  Claims 
Settiement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(a).  wUl  be  issued  to 
Afognak  Native  Corporation,  successor 
in  interest  to  Natives  of  Afognak,  Inc.. 
for  4,756.31  acres.  The  lands  involved 
are  located  on  or  in  the  vicinify  of 
Afognak.  Whale,  and  Raspberry  Islands, 
Alaska,  as  follows: 

Seward  Meridian,  Alaska 

T.  23  S.,  R.  21  W.,  T.  25  S.,  R.  21  W.,  and 
T.  25  S.,  R.  24  W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  14, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  wBo  do  not  file  an    ^ 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Gary  L.  Cunninghaa 
Land  Law  Examiner,  ANCSA  Team  BiamA 
of  982  Adjudication. 

(FR  Doc  97-24112  Filed  9-10-97;  8:45  am) 
aOJJNQ  CODE  4«10-«-P 


47832 


Federal  Register  /  Vol.  62,  No.  176  /  Thursday,  September  11,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  176  /  Thursday,  September  11,  1997  /  Notices  47833 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-OSO-1 220-00;  GP70284] 

Notice  of  Supplemental  Scoping  for ' 
the  John  Day  River  Management  Plan 
and  Potential  Related  Amendments  to 
the  Two  Rivers  and  John  Day 
Resource  Management  Plans 

agency:  Prineville  District.  Central 
Oregon  Resource  Area;  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Revised  Draft  Environmental  Impact 
Statement  and  Management  Plan  for  the 
Wild  and  Scenic  John  Day  River  and 
related  Resource  Management  Plans; 
and  notice  of  supplemental  scoping 
period. 

SUMMARY:  In  accordance  with  43  Code  of 
Federal  Regulations  (CFR)  1610.2  and 
1610.3  and  43  CFR  8350.  notice  is  given 
that  the  Bureau  of  Land  Management 
(BLM)  in  the  State  of  Oregon,  Prineville 
District,  Central  Oregon  Resource  Area, 
intends  to  analyze  potential 
amendments  to  the  relevant  geographic 
and  resource  pro^^m  sections  of  the 
Two  Rivers  and  John  Day  Resource 
Management  Plan  (RMPs)  in 
combination  with  completion  of  the 
Management  Plan  for  the  Wild  and 
Scenic  John  Day  River. 
DATES:  The  pubic  scoping  period  is 
ongoing  and  will  continue  until  October 
30,  1997.  The  draft  river  management 
plan  and  environmental  impact 
statement  (EIS)  will  be  available  for  a  90 
day  public  review  period  in  the  early 
summer  of  1998.  The  proposed  river 
plan,  related  RMP  amendments  and 
final  EIS  is  expected  to  be  available  in 
the  winter  of  1998-1999  with  decisions 
made  and  published  following 
resolution  of  any  protests  or  any 
intergovernmental  natiiral  resoiuxe  plan 
inconsistencies.  Future  opportunities 
for  public  review  and  conunent  will  be 
announced  through  the  Federal 
Register,  direct  mailings  to  known 
interested  parties,  and  announcements 
in  Prineville's  newspaper,  the  Central 
Oregonian.  Supplemental  public 
scoping  meetings  will  be  held  in  an 
Open  House  format.  Persons  wishing  to 
attend  these  meetings  may  come  at 
an]rtime  between  7:00  pm  and  9:00  pm 
on  the  dates  of  the  meetings  to  ask 
questions  and  submit  scoping  comments 
directly  to  John  Day  River  Planning 
Team  members.  The  Open  House  public 
meetings  will  be  held  in  the  foUoviring 
locations: 

September  24,  1997 

Wheeler  County  Fairgrounds,  Fossil, 
Oregon 


September  25,  1997 

Senior  Center,  142  NE  Dayton,  John 
Day,  Oregon 

September  30,  1997 

Jefferson  County  Fairgrounds,  430  SW 
Fairgrounds,  Madras,  Oregon 

October  8.  1997 

Double  Tree  Hotel,  310  SW  Lincohi, 

Portland,  Oregon 

The  need  for  additional  meetings  will 
be  evaluated  based  on  the  level  of 
public  input  as  a  result  of  public 
notification  procedures.  Any  public 
meetings  will  be  announced  at  least  15 
days  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Wood,  Project  Manager,  Prineville 
District  BLM,  PO  Box  550,  Prineville, 
Oregon  97754  (Telephone  541-416- 
6751,  FAX  541-416-6798).  Anyone 
interested  in  participating  diuing  the 
public  review  process  of  this  planning 
effort  may  request  to  be  added  to  the 
mailing  list.  Individuals  should  specify 
if  they  wish  to  have  their  names  and 
addresses  withheld  from  public  access 
under  the  privacy  provisions  of  the 
Freedom  of  Information  Act. 
SUPPLEMENTARY  MFORMATION:  The 
Bureau  of  Land  Management  intends  to 
begin  preparation  of  a  Revised  Draft 
Management  Plan  and  Environmental 
Impact  Statement  (EIS)  for  pubUc  lands 
along  the  John  Day  River  system  in 
Oregon.  The  planning  and  analysis 
process  will  comply  with  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act,  the  Wild  and 
Scenic  River  Act  (as  amended)  and  the 
Federal  Land  Policy  and  Management 
Act.  The  resulting  decisions  are 
expected  to  satisfy  the  requirements  of 
the  1989  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act,  amend  relevant 
portions  of  the  Two  Rivers  and  John  Day 
Resovuce  Management  Plans  (both 
within  and  outside  the  river  corridors) 
and  address  relevant  issues  from 
ongoing  litigation  concerning  the  John 
Day  River  Plan.  The  John  Day  River 
watershed  encompasses  all  or  portions 
of  eleven  counties,  six  of  which  would 
be  directly  affected  by  the  proposed 
plan.  These  are  Gilliam,  Grant,  Jefferson, 
Sherman,  Wasco  and  Wheeler  Counties 
in  north-central  Oregon.  The  federally 
designated  Wild  and  Scenic  segments  of 
the  John  Day  River  managed  by  the 
Biu^au  include  147  miles  of  the  John 
Day  River  mainstem  from  Service  Creek 
to  Timiwater  Falls  and  47  miles  of  the 
South  Fork  of  the  John  Day  River  from 
the  Malheur  National  Forest  boundary 
to  Smokey  Creek.  The  54  mile  federally 
designated  Wild  and  Scenic  segment  of 
the  North  Fork  of  the  John  Day  River  is 


managed  by  the  Umatilla  National 
Forest  under  a  previously  prepared  and 
approved  plan. 

In  addition  to  mailed  scoping  notices 
to  known  interested  parties,  a  series  of 
public  meetings  will  be  held  in 
September-October,  1997  to  assist  in 
this  planning  effort.  These  meetings  will 
be  conducted  as  workshops  and  open 
houses  so  that  BLM  and  concerned 
publics  may  review  past  planning 
documents  and  current  situations  to 
identify  issues  to  be  addressed  by  the 
plan  and  to  develop  alternative  ways  of 
managing  resources  to  be  analyzed  by 
the  EIS.  The  public  may  submit 
comments  at  these  meetings  or  directly 
to  the  Prineville  BLM  office  at  any  time 
diuing  the  scoping  period.  The  draft 
plan  and  EIS  will  analyze  public  lands 
managed  by  the  Bureau  along  the  John 
Day  River  segments  which  are  federally 
designated  as  Wild  and  Scenic  and 
segments  which  are  not  so  designated, 
some  of  which  may  be  potentially 
suitable  for  designation  as  additional 
components  of  the  National  Wild  and 
Scenic  River  System.  Special  emphasis 
will  be  given  to  management  strategies 
that  protect  and  enhance  the 
outstandingly  remarkable  values  for 
which  the  Bureau  managed  segments 
were  designated.  These  outstandingly 
remarkable  values  are  scenic, 
recreational,  geologic,  fish,  wildlife, 
historic  and  cultural.  Other  values 
identified  as  significant  are  botanical, 
ecological,  palebntological,  and 
archeological  resources.  Planning  and 
analysis  issues  will  include 
management,  protection  and 
enhancement  of  the  identified  river 
related  values,  plus  any  related  Bureau 
authorized  activities  or  resource  uses 
such  as,  but  not  limited  to,  livestock 
grazing,  irrigated  agricultxire,  road  and 
facilify  construction  and  maintenance, 
noxious  weed  control,  streambank 
stability  and  stabilization,  acquisition 
and  management  of  additional  lands 
within  the  river  corridor  and  attainment 
of  State  of  Oregon  approved  water 
qualify  standards. 

The  BLM  developed  a  draft  plan  and 
EIS  for  the  John  Day  River  system  and 
released  it  for  public  review  and 
conunent  in  1993.  The  draft  plan 
focused  primarily  on  recreation,  and 
proposed  that  other  resource  uses  be 
managed  according  to  existing  resource 
management  plans  and  other  guidance 
documents.  Many  of  those  who 
commented  on  the  draft  plan  stated  that 
the  plan  should  address  all  resource 
uses,  particularly  livestock  grazing. 

In  order  to  meet  a  December  31, 1996 
deadline  set  in  the  Northwest  Power 
Planning  Council's  1992  "Strategy  for 
Salmon,"  the  BLM  Prineville  District 


suspended  further  ^development  of  the 
river  plan  in  order  to  focus  its  limited 
resources  on  allotment-specific 
evaluation  and  improvement  of  grazing 
management  in  the  John  Day  basin.  This 
effort  has  continued  under  the  joint 
BLM/U.S.  Forest  Service's  1995 
"Interim  Strategies  for  Managing 
Anadromous  Fish-producing 
Watersheds  in  Eastern  Oregon  and 
Washington,  Idaho,  and  portions  of 
California"  (known  as  PACFISH),  and 
has  resulted  in  a  number  of  changes  in 
grazing  management  and  reductions  in 
authorized  grazing  use  on  public  lands 
along  the  John  Day  River. 

The  BLM  is  now  re-initiating 
development  of  the  John  Day  River 
management  plan.  In  light  of  comments 
on  the  1993  diraft  plan,  the  BLM  intends 
to  address  all  significant  resouce  uses  in 
the  revised  draft  plan,  including  grazing 
and  agricultiu^  leasing. 

Preliminary  futiue  management 
strategies  (alternatives)  to  be  addressed 
are  (1)  Baseline/Current  Use, 
Development  and  Management  (No 
Action),  (2)  Maximum  Enhancement  of 
Natural  Values  With  Minimal 
Development,  (3)  Required  Protection 
and  System  Restoration  with  Moderate 
Use  and  Development,  (4)  Increased  Use 
and  Development  to  Enhance  Local 
Economic  Activify  and  Developed 
Recreation  Consistent  with  River 
Resource  Protection  and  (5)  a  Preferred 
Alternative  (to  be  developed  from 
elements  of  the  other  alternatives  with 
public  input).  Any  decisions  which  are 
inconsistent  with  the  current  Two 
Rivers  or  John  Day  RMPs  would  result 
in  amendments  to  the  applicable  plans 
as  a  result  of  the  Oregon  State  Director 
approval  of  the  Record  of  Decision.  A 
team  of  interdisciplinary  specialists, 
whose  backgrounds  are  in  the  resources 
to  be  affected,  will  be  involved  in  the 
review  and  development  of  the 
description  of  the  eiffected  environment, 
development  of  alternatives  and  impact 
analysis.  Disciplines  to  be  represented 
on  the  team  preparing  the  plan 
amendment  and  EIS  include,  but  are  not 
limited  to:  Archeology,  anthropology, 
economics,  lands  and  minerals, 
recreation,  forestry,  fisheries,  hydrology, 
botanical,  soils,  wildlife,  geology  and 
hazardous  materials. 

The  Prineville  District's  Two  Rivers 
(1986)  and  John  Day (1985, 1995) 
Resource  Management  Plans  (RMPs) 
currently  provide  general  management 
for  the  river  corridors  and  known  river 
related  values  as  well  as  overall  land 
resource  use  allocations  and  resource 
protection  or  enhancement.  Although  it 
is  anticipated  that  the  final  decisions  for 
river  management  considered  through 
this  analysis  could  be  in  full 


conformance  with  the  applicable  RMPs, 
it  is  possible  that  portions  of  some 
actions  under  some  alternatives  may  not 
be  in  full  conformance  with  the 
approved  RMPS,  as  required  by  43  Code 
of  Federal  Regulations  (CFR),  Subpart 
1610.5-3,  "Conformify  and 
Implementation".  The  environmental 
analysis  and  public  and  interagency 
review  process  anticipated  for  this 
analysis  are  expected  to  fully  comply 
with  the  Bureau's  regiilations  for  land 
use  planning,  including  land  use  plan 
amendments,  public  involvement  and 
coordination  with  other  Federal 
agencies,  State  and  local  governments 
and  Indian  tribes  (43  CFR  1610.2, 
1610.3  and  1610.5-5).  This  will  allow 
the  analysis  to  consider  river  corridor 
and  value  strategies  which  are 
inconsistent  with  the  current  direction 
or  substantially  affect  other  resource 
uses  and  allocations  in  one  or  more  of 
the  subject  approved  RMPs.  Any 
approved  decisions  which  amend  the 
applicable  plans  will  be  incorporated 
into  the  plans  and  become  part  of  the 
permanent  planning  record.  Any 
refinements  or  clarifications  or 
management  direction,  priorify  of  river 
resoiuce  allocations  and  use  of  final 
river  corridor  boundaries  will  be 
incorporated  into  the  applicable  plans 
and  documented  through  published 
plan  maintenance  reports,  as  provided 
imder  43  CFR  1610.5-4.  Copies  of  the  , 
two  existing  approved  plans  (as 
amended)  will  be  available  in  the  same 
locations  as  the  other  elements  of  the 
supporting  record,  as  noted  elsewhere 
in  this  notice. 

The  decisions  made  through  this 
analysis  are  expected  to  be  implemented 
in  a  series  of  actions  over  a  period  of 
several  years.  While  the  BLM  intends  to 
implement  most  of  the  final  river  plan 
within  approximately  two  years  of  the 
approval  of  the  decision(s),  some 
actions  that  are  in  conformance  with  the 
analysis  and  decisions  and  associated 
approved  RlvtPs  may  occur  over  a  period 
of  ten  or  more  years.  This  analysis  will 
serve  to  facilitate  the  immediate  need 
for  a  comprehensive  river  plan  and 
some  immediate  changes  in  resource 
use,  resource  allocations,  vegetation 
remediation  or  recreational  bcilify 
projects,  it  will  also  provide  for  future 
long-term  actions  that  fall  under  the 
programmatic  nature  of  this  analysis 
dealing  with  "desired  future 
conditions".  Future  site  developments, 
land  use  allocation  changes  and  projects 
would  be  subject  to  appropriate 
enviromnental  analyses,  pubUc  and 
interagency  reviews  and  will  be 
reported  in  the  applicable  District 
periodic  planning  update  reports  which 


are  distributed  to  known  interested 
parties. 

Dated:  September  4, 1997. 
James  G.  Kenna, 
Acting  District  Manager. 
[PR  Doc.  97-24044  Filed  9-10-97;  8:45  am] 
MLUNQ  OOOE  4»10-3»-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Intent  To  Prepare  a  Land  Us* 
Plan  Amendment,  Jefferson  County,  ID 

AQOICY:  Biu«au  of  Land  Management, 
Department  of  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
plan  amendment  for  the  medicine  lodge 
Resource  Management  Plan  (RMP), 
approved  in  April  of  1985,  to  provide 
for  the  adjustment  of  the  Sand  Mountain 
Wilderness  Study  Area  (WSA) 
Boundary  and  a  proposed  direct  land 
sale. 

summary:  Pursuant  to  the  regulations 
found  at  43  CFR  1600,  the  Idaho  Falls 
District  Office  of  the  Bureau  of  Land 
Management  proposes  to  amend  the 
Medicine  Lodge  Resource  Management 
Plan  in  order  to  adjust  a  Wilderness 
Study  Area  boundary.  The  amendment 
would  also  provide  for  the  direct  sale  of 
approximately  10  acres  of  public  land. 
DATES:  Comments  regarding  the 
proposed  plan  amendment  must  be 
received  by  October  27, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to  Joe  Kraayenbrink,  BLM  Area 
Manager,  Medicine  Lodge  Resource 
Area,  1405  HoUipark  Drive,  Idaho  Falls. 
Idaho  83401. 

ADOmONAL  MFORMATKM:  Additional 
information  concerning  the^roposed 
plan  amendment  may  be  obtained  by 
contacting  Bruce  Bash,  Realfy 
Specialist,  at  the  above  address  or  by 
calling  (208)  524-7521. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  plan  amendment  would  adjust 
the  boundary  of  the  Sand  Mountain 
Wilderness  Study  Area  to  exclude 
existing  developments  which  were 
included  in  error  within  the  WSA 
boimdary.  These  developments  consist 
of  powerlines,  roads  and  trails, 
numerous  dispersed  recreational  sites, 
and  a  parcel  of  privately-owned  land. 
The  developments  impair  the 
naturalness  of  the  WSA  and  should  not 
have  been  included  within  the  WSA 
boundary  during  the  original  inventory 
process.  The*  amendment  would  also 
allow  the  BLM  to  sell  approximately  10 
acres  of  public  land  to  resolve  an 
encroachment  problem. 
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The  following  resources  will  be 
considered  in  preparation  of  the 
amendment:  lands,  wildlife,  recreation, 
wilderness,  range,  minerals,  cultural 
resources,  watershed/soils,  threatened/ 
endangered  species,  and  hazardous 
materials.  Staff  specialists  representing 
each  resource  will  make  up  the 
planning  team.  Plaiuiing  issues  will 
include  the  same  planning  criteria 
originally  considered  for  the  Medicine 
Lodge  RMP;  however,  issues  for  this 
amendment  are  expected  to  primarily 
involve  the  proposed  WSA  boundary 
adjustment  and  the  minor  change  in 
land  ownership.  This  action  is  not 
expected  to  be  controversial. 

No  public  meetings  are  scheduled. 

Current  land  use  planning 
information  is  available  at  the  Idaho 
Falls  BLM  office.  Office  hours  are  7:45 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  except  holidays. 

Dated:  September  3,  1997. 
Joe  Kraayenbrink, 

Area  Manager,  Medicine  Lodge  Resource 
Area. 
(FR  Doc.  97-24143  Filed  9-10-97;  8:45  ami 

BIUJNO  CODE  4310-Ga-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-020-1 430-01] 

Notice  of  Realty  Action,  Sale  of  Public 
Land  in  Minidoka  County,  ID 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Sale  of  public  land  in  Minidoka 

County. 

SUMMARY:  The  follovnng-described 
public  land  has  been  examined  and 
through  the'public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended.  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Boiae  Meridian.  Idaho 

r.  8  S..  R.  25  E. 

Sec.  2:  Lois  10.11.16J>4'/iNEV«SWV4. 

Comprising  39.89  acres  of  public  land, 
more  or  less. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals  and  will  be  subject 
to  existing  rights-of-way  for  two  buried 
telephone  cables,  a  railroad,  and  a 
county  road. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  land 


described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
Brst. 

ADDRESSES:  Any  comments  on  this 
notice  should  be  mailed  by  close  of 
business  on  October  15,  1997  to  the 
Bureau  of  Land  Management,  Snake 
River  Resource  Area,  Attention:  Scott 
Barker.  15  East  200  South,  Burley,  ID 
83318. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  D.  Barker.  Realty  Specialist,  (208) 
677-6678. 

Dated:  August  29. 1997. 
Tom  Dyer, 

Snake  River  Area  Manager. 
[FR  Doc.  97-24151  Filed  9-10-97;  8:45  am] 
BOiJNQ  CODE  4»1(M>0-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  on 
September  3,  1997,  a  proposed  partial 
consent  decree  in  United  States  v. 
Barrier  Industries,  Inc.,  et  al..  Civil 
Action  No.  95  Civ.  9114  (JSR).  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
York. 

In  this  action,  the  United  States 
sought  the  recovery  of  response  costs 
incurred  by  the  United  States  with 
respect  to  the  Barrier  Industries 
Superfund  Site  (the  "Site")  in  Port 
Jervis.  New  York.  The  proposed  [>artial 
consent  decree  resolves  the  United 
States'  claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq.,  and 
the  Federal  Debt  Collection  Procedures 
Act  of  1990.  28  U.S.C.  3301  et  seq., 
against  defendants  Harvey  Wasserman 
and  Linda  Wasserman  ("the 
Wassermans")  relating  to  the  Site. 
Under  the  terms  of  the  proposed  partial 
consent  decree,  the  Wassermans  will 
pay  $120,000  in  satisfaction  of  the 
United* States'  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 


Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Barrier 
Industries,  Inc.,  et.  al..  Civil  Action  No. 
95  Civ.  9114  (JSR),  D.J.  Ref.  90-11-2- 
1132. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Southern 
District  of  New  York,  100  Church  Street. 
New  York,  New  York  10007,  at  U.S. 
EPA  Region  U.  290  Broadway.  New 
York.  New  York  10007.  and  at  the 
Consent  Decree  Library.  1120  G  Street. 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  partial  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
N.W..  4th  Floor.  Washington.  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $10.75 
(25  cent  per  page  reproduction  cost). 
Joel  M.  Groaa. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-24111  Filed  9-10-97;  8:45  am] 

BIUJNO  COOE  4410-15-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended).  During  the  periods 
September  and  October.  1997.  the 
Special  Emphasis  Panel  will  be  holding 
panel  meetings  to  review  and  evaluate 
research  proposals.  The  dates,  contact 
person,  and  types  of  proposals  are  as 
follows: 

Special  Emphasis  Panel  in  Undergraduate 
Education  (1214) 

1.  Date:  September  17-20. 1997. 
Contact:  Frank  Settle,  Program  Director, 

Room  835, 703-306-1666. 

Times:  7:30  p.m.  to  9:30  p.m.  (September 
17);  8:30  a.m.  to  5:00  p.m.  (September  18- 
19);  8:30  a.m.  to  1:00  p.m.  (September  20). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA. 

Type  of  Proposal:  Course  and  Curriculum 
Development  Program. 

Reason  for  Late  Notice:  Determination  that 
a  Phase  D  panel  was  needed  was  not  made 
until  the  time  requirement  for  the  meeting 
notice  had  passed.  Conducting  this  review 
was  essential  this  FY. 

2.  Data:  October  15-17. 1997. 

Contact:  Terry  Woodin.  Program  Director. 
Room  835. 703-306-1666. 

Times:  8:30  a.m.  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA. 
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Type  of  Proposal:  NSF  Collaborative  for 
Excellence  in  Teacher  Preparation  Program. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Undergraduate 
Education  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  5. 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Office. 
[FR  Doc.  97-24126  Filed  9-10-97;  8:45  am] 

MLUNQ  COM  TSae-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Docun>ent8  Contalnlr>g  Reporting  or 
Recordkeepir>g  Requirennents:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recenUy 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  Rule.  10  CFR  part 
50,  Financial  Assurance  Requirements 
for  Decommissioning  Nuclear  Power 
Reactors. 

3.  The  form  number  if  applicable:  tiot 
applicable. 

4.  How  often  is  the  collection 
required:  The  initial  report  is  to  be 
submitted  within  9  months  after  the 
effective  date  of  this  rule,  and  then  at 
least  ojuce  every  2  years.  Any  licensee 
that  is  within  5  years  of  the  projected 
end  of  operation  would  be  required  to 
report  aimually. 

5.  Who  will  be  required  or  asked  to 
report:  Part  50  licensees. 

6.  An  estimate  of  the  number  of 
responses:  About  100  responses  within 
9  months  of  the  rule's  effective  date, 
then  100  responses  every  2  years,  or  an 
average  of  50  per  year. 


7.  The  estimated  number  of  annual 
respondents:  About  100  the  first  year, 
then  approximately  50  licensees  per 
year. 

8.  An  estimate  of  the  total  number  of 
hours  needed  axmually  to  complete  the 
requirement  or  request:  800  the  first 
year  and  400  each  year  thereafter  (8 
hours  per  respondent). 

9.  Aji  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies: 
Applicable. 

10.  Abstract:  Potential  deregulation  of 
the  power  generating  industry  has 
created  uncertainty  with  respect  to 
whether  current  f«niC  regulations 
concerning  decommissioning  funds  and 
the  financial  mechanisms  will  require  a 
modification  to  account  for  utility 
reorganizations  not  contemplated  when 
current  financial  assurance 
requirements  were  promulgated. 
Therefore,  the  NRC  is  proposing  to 
require  power  reactor  licensees  to 
periodically  report  on  the  status  of  their 
decommissioning  funds.  This 
mandatory  requirement  will  ensiue  that 
sufficient  fimds  will  be  set  aside  for 
decommissioning. 

The  NRC  is  planning  to  issue  a 
Regulatory  Guide  relative  to  this 
proposed  rule  in  which  the  Financial 
Accounting  Standards  Board  (FASB) 
draft  standard  No.  15B-B,  "Accounting 
for  Certain  Liabilities  Related  to  Qostire 
or  Removal  of  Long-Lived  Assets,"  will 
be  endorsed  for  the  reporting 
requirements  of  the  proposed  rule. 

Submit,  by  October  14, 1997, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  fimctions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  information 
collection  be  minimized,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW, 
(lower  level),  Washington.  DC.  The 
proposed  rule  indicated  in  "The  tide  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice. 
Instructions  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  OMB  clearance 
package  by  following  the  directions  for 


electronic  access  provided  in  the 
preamble  to  the  tided  rulemaking. 

Comments  and  questions  shomd  be 
directed  to  the  OMB  reviewer  by 
October  14, 1997:  Norma  Gonzales, 
Office  of  Information  and  Regidatory 
ACbirs  (3150-0011),  NEOB-10202. 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  September,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Amold  E.  Levin, 

Acting  Designated  Senior  Officio}  for 
Information  Resources  Management. 
(FR  Doc.  97-24141  Filed  9-10-97;  8:45  am] 
MLUNQ  COOC  7SW-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Podiet  No.  50-3901 

Tennessee  Valley  AuttKMlty  Watts  Bar 
Nuclear  Plant,  UNIT  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-90,  issued  to 
Tennessee  Valley  Authority  (TV A),  for 
operation  of  the  Watts  Bar  Nuclear 
Plant.  Unit  1  (WBN),  located  in  Rhea 
County,  Tennessee. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

TVA  has  requested  a  change  to  the 
current  WBN  Technical  Specifications 
(TSs)  to  provide  for  insertion  of  four 
lead  test  assemblies  (LTAs)  containing 
32  tritium  producing  burnable  absorber 
rods  (TPBARs)  into  the  WBN  reactor 
during  Fuel  Cycle  2.  After  a  single  cycle 
of  operation  the  TPBARs  will  be 
removed  from  the  reactor  and  stored  in 
the  spent  fiiel  pool.  Then  the  TPBARs 
will  be  placed  in  shipping  casks  and 
transported  off-site  under  Department  of 
Energy  (DOE)  control. 

The  Need  for  the  Proposed  Action 

As  discussed  in  the  NRC  staff  report, 
NUREG-1607,  "Safety  Evaluation 
Report  related  to  the  Department  of 
Energy's  proposal  for  the  irradiation  of 
lead  test  assemblies  containing  tritium- 
producing  burnable  absorber  rods  in 
commercial  light-water  reactors,"  May 
1997,  DOE  is  responsible  for 
establishing  the  capability  to  produce 
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tritium,  an  essential  material  used  in 
U.S.  nuclear  weapons,  by  the  end  of 
2005,  in  accordance  with  a  Presidential 
decision  directive.  Tritium  is  an  isotope 
of  hydrogen  that  decays  at  a  rate  of 
approximately  5  percent  per  year  (a 
12.3-year  half-life).  The  United  States 
has  not  produced  tritium  for  use  in 
nuclear  weapons  since  1988,  when  DOE 
closed  its  production  facility  at 
Savannah  River.  Resumption  of  tritium 
production  for  weapons^will  be 
essential  for  maintaining  the  U.S. 
nuclear  weapons  stockpile  and  the  U.S. 
nuclear  deterrent.  DOE  has  selected  a 
dual-path  strategy  to  meet  its  schedule,' 
one  of  which  proposes  to  produce 
tritium  in  commercial  light  water 
reactors  (CXWRs),  either  through 
acquisition  of  reactor(s)  under 
Government  ownership  or  by 
contracting  for  target  irradiation  services 
at  a  plant  under  private  ownership. 

DOE  has  developed  a  design  for 
burnable  poison  rods  using  lithium, 
rather  than  the  boron  which  is  currentiy 
used  in  reactor  fuel  assemblies.  As  a 
result  of  irradiation  by  neutrons  in  the 
rector  core,  some  of  the  lithium  in  the 
target  rods  would  be  converted  to 
tritium.  The  irradiated  burnable  poison 
rods  can  then  be  removed  from  the  fuel 
assemblies  and  shipped  to  another 
location  for  tritium  extraction.  The  first 
phase  of  the  tritium  program  involving 
CLWRs  is  a  lead  test  assembly  (LTA) 
demonstration.  LTA  irradiation  would 
serve  as  a  confirmatory  test  of  the  design 
for  TPBARs  that  DOE  has  developed 
over  the  past  10  years.  For  this  purpose, 
DOE  has  selected  TVA  as  a  host  utUity 
to  perform  LTA  irradiation. 
Accordingly,  TVA  proposes  to  insert 
four  LTAs  into  the  WBN  reactor  during 
Fuel  Cycle  2  to  provide  irradiation 
services  to  support  DOE  investigations 
into  the  feasibility  of  using  commercial 
light  water  reactors  to  maintain  the 
nation's  inventory  of  tritium.  The 
proposed  action  is  in  accordance  with 
TVA's  application  for  amendment  dated 
April  30, 1997,  as  supplemented  by 
letters  dated  June  18,  July  21  (3  letters), 
and  August  7  and  21,  1997. 

Alternatives  to  the  Proposed  Action 

As  stated  in  the  NRC  staff  report, 
NUREG-1607.  the  second  phase  of 
DOE's  tritium  production  program  that 
would  involve  CLWRs  and  require  NRC 
review  would  be  DOE's  submittal  of  a 
topical  report  for  production  irradiation 
in  mid-1998.  The  staff  plans  to  initiate 
review  of  that  report  conciurenUy  with 
the  irradiation  of  the  LTAs  and 
anticipates  that  it  will  document  its 
review  in  a  safety  evaluation  report  to 
be  issued  in  early  1999.  DOE  has  stated 
that,  because  the  primary  purpose  of  the 


LTA  demonstration  is  to  build 
confidence  among  prospective 
licensees,  completion  of  the  LTA 
demonstration  is  not  an  essential 
precursor  to  submittal  of  the  topical 
report.  The  NRC  staff  could  initiate 
review  of  the  production  topical  report 
independent  of  the  LTA  demonstration. 
However,  the  staff  may  need 
information  from  the  LTA 
demonstration  before  it  can  complete  its 
review  of  the  production  topical  report. 

No  Action  Taken 

The  principal  alternative  would  be  to 
take  no  action  to  approve  the  LTA 
program  in  the  WBN  during  Fuel  Cycle 
2.  "rhat  alternative  would  avoid  any 
environmental  impacts  which  may  be 
associated  with  this  action,  but  as 
indicated  herein,  there  are  no  significant 
environmental  impacts  associated  with 
this  action.  Denial  of  this  proposed 
action  would  have  the  result  that  further 
CLWR  tritium  production  activities, 
including  any  NRC  staff  review  of 
subsequent  proposals  for  production  of 
tritium  in  a  CLWR.  would  then  be  made 
without  the  t>enefit  of  the  results  of  the 
LTA  program.  This  could  result  in 
additional  uncertainties  affecting  DOE's 
choice  of  alternatives  in  the  tritium 
production  program,  as  well  as  the  NRC 
staffs  review,  and  is  not  considered  a 
desirable  option. 

Environmental  Impacts  of  the  Proposed 
Action 

Radiological  Impact 

The  WBN  has  waste  treatment 
systems  designed  to  collect  and  process 
waste  that  may  contain  radioactive 
material.  The  radioactive  waste 
treatment  systems  were  evaluated  in  the 
WBN  Final  Environmental  Statement 
(FES)  and  its  supplement.  Results  are 
reported  in  Tables  5.2  and  5.3  of 
NUREG-0498,  Supplement  1,  April 
1995.  The  proposed  amendment  will 
not  involve  any  change  in  the 
radioactive  waste  treatment  systems  or 
flowrates  described  in  the  FES  and  its 
supplement. 

Tritium  produces  less  dose  per  unit  of 
radioactivity  taken  into  the  human  body 
than  many  other  nuclides  because 
tritium  (a)  decays  by  the  emission  of  a 
low-energy  beta  radiation,  (b)  passes 
through  the  human  body  in  a  short 
period  of  time,  and  (c)  does  not 
concentrate  in  a  single  organ. 
Furthermore,  tritium  in  liquid  effluents 
from  Watts  Bar  is  diluted  to  a  relative 
low  concentration  before  it  reaches  even 
the  most  highly  exposed  member  of  the 
public;  i.e.  the  release  of  the  entire  214 
Ci  (7.93  TBq)  in  a  year's  cooling  water 
would  produce  an  average 


concentration  of  only  about  0.24  pCi/gm 
(8.9  Bq/kg)  in  the  receiving  water. 
ConsequenUy.  the  maximum  annual 
dose  to  a  member  of  the  public  would 
be  less  than  0.02  mrem  (0.2  micro- 
Sievert).  This  dose  is  less  than  1  percent 
of  the  NRC  criterion  for  liquid  effluents 
and  only  about  0.007  percent  of  the 
average  annual  dose  resulting  from 
naturally  occurring  radionuclides. 

The  tritium  would  be  further  diluted 
before  it  reached  the  substantial  number 
of  people  (about  216,000)  residing  in 
population  centen  downstream  of  Watts 
Bar  so  the  resulting  individual  doses 
would  be  small,  averaging  about  0.4 
micro-rem  (4  nano-Sievert).  The 
resulting  population  dose  would  be  less 
than  0.09  person-rem  (person-cSv). 

A  portion  of  the  tritiiun  might  be 
released  to  the  atmosphere.  The  amount 
would  depend  on  plaint  conditions  and 
the  manner  in  which  it  is  operated.  If 
the  entire  214  Ci  (7.93  TBq)  were 
released  to  the  atmosphere,  individuals 
could  be  exposed  via  a  variety  of 
pathways.  These  pathways  include 
inhalation  and  skin  absorption,  as  well 
as  the  consumption  of  meat,  vegetables 
and  milk.  The  total  dose  by  all  pathways 
to  the  most  highly  exposed  member  of 
the  public  is  calculated  to  be  less  than 
0.05  nuem  (0.50  micro-Sievert).  This  is 
less  than  1  percent  of  the  NRC  criterion 
for  airborne  effluents  and  less  than  0.02 
percent  of  the  average  person's  annual 
dose  resulting  from  naturally  occurring 
radionuclides. 

Tritium  in  the  atmosphere  also  could 
reach  the  more  highly  populated  areas 
in  the  vicinity  of  Watts  Bar.  but  the 
airlKHTie  tritium  would  be  diluted  even 
more  than  would  water-borne  trititun. 
Thus  the  population  dose  would  be 
smaller  from  a  release  to  the  atmosphere 
than  from  a  release  to  the  river. 

It  is  concluded  that  the  releases  &t>m 
Watts  Bar,  and  the  resulting  off-site 
doses,  will  not  be  significantiy  affected 
by  releases  of  tritium  from  the  TPBPRs. 

The  proposed  amendment  is  not 
expected  to  significantiy  affect  the  doses 
to  the  workers  in  the  fuel  storage  area. 
The  TPBARs  are  designed  to  have 
minimal  effect  on  plant  operations, 
including  refueling  operations.  Since 
the  unirradiated  TPBARs  are  essentially 
not  radioactive,  they  will  produce  no 
increase  in  exposure,  occupational  or 
non-occupational.  After  irradiation,  the 
TPBARs  are  expected  to  contain  some 
370,000  Ci  (13.7  PBq)  of  tritium  (^H).       , 
This  is  far  more  tritium,  but  far  less 
radioactivity,  than  that  produced  by  the 
reactor  core.  The  tritium  does  not  pose 
a  particular  threat  because  (1)  tritium 
emits  only  a  low-energy  (Emu,=  18.6 
keV)  beta  and  (2)  the  tritium  is  bound 
in  the  TPBARs.  Some  of  the  tritiiun  beta 


energy  is  converted  into  x-rays 
(bremsstrahlung)  but  370,000  Ci  of 
tritium  produces  less  photon  energy 
than  is  produced  by  1  Ci  (37  GBq)  of  '" 
Cs  and  the  *^''  Cs  radiation  is  much  more 
penetrating.  The  spent  fuel  removed  for 
refueling  contains  about  a  million  curies 
of  '^^  Cs  and  many  other  nuclides.  Thus, 
the  effect  of  tritium  as  a  source  of 
external  radiation  in  the  reactor 
environment  is  negligible. 

The  TPBARs  are  designed  to 
minimize  the  leakage  of  tritiiun  and 
DOE  experience  indicates  that  leakage 
will  be  less  than  6.7  Q  (0.248  TBq)  pet 
rod  annually.  If  all  32  of  the  TPBARs 
were  to  leak  at  this  rate,  the  annual 
tritium  release  to  the  reactor  coolant 
would  be  less  than  214  Ci  (7.93  TBq). 
This  quantity  is  consistent  with  the 
nominal  amounts  of  tritium  expected  in 
pressurized  water  reactor  (PWR)  coolant 
systems.  The  NRC  licensing  calciilation, 
the  GALE  code,  predicts  about  250  G 
(9.25  TBq)  of  tritium  in  the  reactor 
coolant  and  tritium  releases  to  the 
environment  from  large  PWRs  are 
averaging  over  600  Ci  (22.2  TBq)  per 
year  per  reactor  and  ranging  as  high  as 
4,000  Ci  (148  TBq)  per  year  without 
exceeding  regulatory  limits.  Thus,  the 
TPBARs  might  produce  an  observable 
but  not  dramatic  increase  in  the  tritium 
concentration  in  the  spent  fuel  pool. 
Increasing  the  tritiiun  in  the  spent  fuel 
pool  could  increase  occupational 
exposure  but,  siiu:e  tritium  exposure  is 
not  an  important  contributor  to 
occupational  exposure  (according  to 
NRC  data  summarized  in  NUREG-0713, 
"Occupational  Radiation  Exposure  at 
Commercial  Nuclear  Power  Reacton 
and  Other  Facilities,  1995",  January 
1997),  the  increase  would  be  expected 
to  be  negligible.  This  is  consistent  with 
the  results  reported  in  the  EKDE  report. 

The  staff  concludes  that  the  TPBARs 
could  cause  some  increase  in 
occupational- radiation  exposure. 
However,  this  increase  would  be 
negligible  and  would  not  constitute  a 
safety,  or  an  "as  low  as  is  reasonably 
achievable"  (ALARA)  concern. 

Based  on  the  above,  the  staff 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposal. 

Non-Radiological  Impact 

The  proposal  does  not  affect  non- 
radiological  plant  effluents  and  no 
changes  to  the  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  are  needed.  The  proposal  does 
not  result  in  any  significant  changes  to 
land  use  or  water  use,  or  result  in  any 
significant  changes  to  the  quantity  or 
quality  of  effluents  and  no  effiects  on 
endangered  or  threatened  species  or  on 


their  habitat  are  expected.  Therefore,  no 
changes  or  different  types  of  non- 
radiological  environmental  impacts  are 
expected  as  a  result  of  the  amendment 

Accident  Considerations 

In  its  application,  TVA  evaluated  the 
possible  consequences  of  postulated 
accidents  and  described  the  means  for 
mitigating  these  consequences  should 
they  occur.  This  evaluation  included  the 
effects  of  a  TPBAR  on  postulated 
accidents,  including  a  TPBAR  assembly 
dropped  during  refueling,  radiological 
consequences  of  release^of  reactor 
coolant  (steam  generator  tube  rupture  or 
steamline  break),  and  TPBAR  damage 
and  radiological  consequences  during  a 
design-basis  loss-of-coolant  accident 
(LOCA).  On  the  basis  of  its  analysis. 
TVA  concluded  that  the  effect  of  the 
TPBAR  on  accident  consequences 
would  be  small  and  that  the  calculated 
consequences  are  within  regulatory 
requirements  and  staff  guideline  dose 
values. 

As  TVA  has  reported  in  its 
application  and  the  staff  has  previously 
evaluated  in  NUREG-1607,  there  are 
increases  in  the  potential  radiological 
consequences  resulting  from  a  design 
baus  LOCA;  and  the  LOCA  is  the  most 
limiting  accident  with  regard  to  TPBAR 
feilure.  The  EXDE  report  states  that  the 
effect  of  TPBARs  and  the  additional 
tritium  on  the  combustible  gas 
inventory  following  a  LOCA  is 
negligible.  In  addition,  the  maximiun 
sUwed  inventory  of  tritium  in  TPBAR 
LTAs  is  a  very  small  fraction  of  the 
hydrogen  that  would  be  released  from  a 
zirconivun-water  reaction. 
ConsequenUy.  TPBARs  would  have  no 
significant  contribution  to  combustible 
gas  in  a  LOCA.  The  tritiiun  released  to 
the  coolant  would  not  be  released  as  a 
gas  and,  therefore,  would  not  produce 
an  increase  in  hydrogen  concentration. 
The  resulting  dose  at  the  exclusion  area 
boundary  would  be  about  0.3  mrem  (3 
|iSv).  The  potential  increase  in  the 
offsite  radiological  consequence  as  a 
result  of  accidents  has  been  determined 
to  be  negligible.  The  environmental 
impacts  of  any  credible  accidents  are 
found  not  to  he  significant 

Summary 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
change  will  not  significantly  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  and  no  significant  increases 
are  being  made  in  the  amounts  of  any 
effluents  that  may  be  released  offisite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  ofbite  dose  or 
cumulative  occupational  radiation 


exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  efSuents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  FES  for  WBN  UniU  1 
and  2,  dated  April  1995. 

Agencies  and  Penons  Consulted 

In  accordance  with  its  stated  pc^cy, 
on  August  20, 1997  the  staff  consulteid 
with  the  Tennessee  State  official,  Mr. 
Eddy  Nanney,  of  the  Division  of 
Radiological  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  indicated  diet 
TVA  and  NRC  should  considw  very 
carefully  anything  designed  and 
fabricated  by  DOE  that  is  to  l>e  put  into 
the  Watts  Bar  reactor.  As  stated  herein, 
the  NRC  staff  does  believe  that  its 
review  carefully  considers  the  impacts 
of  inserting  the  LTAs  containing  the 
TPBARs  into  Watts  Bar  during  Fuel 
Cycle  2. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
lead  test  assembly  program  at  WBN 
relative  to  the  requirements  set  forth  in 
10  CFR  Port  51.  Based  upon  its 
environmental  assessment,  the  staff  has* 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  hiunan  environment 
'Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31. 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

For  fiirther  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  30, 1997,  as  supplemented 
by  letters  dated  June  18,  July  21  (3 
letters).  August  7  and  21, 1997,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Teimessee. 
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Dated  at  Rockville.  Maryland,  this  8th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frederick ).  Hebdmi, 

Director.  Project  Directorate  11-3,  Divisioit  of 
Reactor  Projects — I/II. 

(FR  Doc.  97-24219  Filed  9-10-97;  8:45  am) 
HUJMQ  COM  7810-01-^ 


POSTAL  RATE  COMMISSION 
Postal  Facility  Visit 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  postal  facility  visit. 

Authority:  39  U.S.C.  404(b),  3603.  3622- 
3624,3661.3662. 

SUMMARY:  Arrangements  have  been 
made  for  members  of  the  Commission 
and  certain  staff  members  to  visit  the 
United  States  Postal  Service's 
Brentwood  mail  processing  and 
distribution  center  in  northeast 
Washington,  EXD.  The  purpose  is  to 
increase  familiarity  with  Postal  Service 
mail  operations.  Information  obtained 
during  the  visit  will  assist 
Commissioners  and  staff  in  the 
execution  of  their  duties. 
DATES:  The  tour  is  scheduled  for 
Thursday,  September  11,  1997,  at  6  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
(202)-78»-6820. 

SUPPt-EMENTARY  INFORMATION:  A  report 
of  the  visit  will  be  filed  in  the 
Commission's  docket  room. 

Dated:  September  8.  1997. 
Margaret  P.  Crenshaw, 
Secretary. 
(FR  Doc.  97-24125  Filed  9-10-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and. 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rule  lOb-10.  SEC  File  No.  270-389. 

OMB  Control  No.  3235-0444 
Rule  llAcl-3,  SEC  File  No.  270-382, 

OMB  Control  No.  3235-0435 
Rule  15C2-12,  SEC  File  No.  270-330, 

OMB  Control  No.  3235-0472 
Notice  is  hereby  given  that  pursuant 

to  the  Paperwork  Reduction  Act  of  1995 

(44  U.S.C.  3501  et  seq.),  the  Securities 


and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  lOb-10,  Confirmation  of 
Transactions,  applies  to  all  securities 
transactions,  other  than  transactions  in 
municipal  securities  or  U.S.  savings 
bonds,  it  would  potentially  apply  to  all 
of  the  approximately  5,400  firms 
registered  with  the  Securities  and 
Exchange  Commission  that  efCect 
transactions  on  behalf  of  customers. 

Rule  lOb-10  requires  broker-dealers 
convey  to  customers  basic  trade 
information  regarding  their  securities 
transactions.  This  information  includes 
the  date  and  time  of  the  transaction;  the 
identity  and  number  of  shares  bought  or 
sold;  and  the  trading  capacity  of  the 
broker-dealer.  Depending  on  the  trading 
capacity  of  the  broker-d^er,  the  rule 
requires  the  disclosure  of  commissions 
and,  under  specified  circumstances, 
mark-up  and  mark-down  information. 
For  transactions  in  debt  securities,  the 
rule  requires  the  disclosure  of 
redemption  and  yield  information. 

The  confirmation  process  is 
automated,  and  it  takes  about  one 
minute  to  generate  and  send  a 
confirmation.  The  cost  per  confirmation 
generally  stays  the  same.  Per  year,  it  is 
estimated  that  broker-dealers  spend  10.8 
million  hours  complying  with  Rule 
lOb-10. 

It  is  important  to  note,  however,  that 
the  confirmation  is  a  customary 
document  used  by  the  industry.  The 
staff  estimates  the  costs  of  producing 
and  sending  a  confirmation  to  be 
approximately  89  cents,  although  the 
amount  of  confirmations  sent  and  the 
cost  of  sending  each  confirmation  will 
vary  from  firm  to  firm.  Smaller  firms 
will  send  fewer  confirmations  because 
they  will  have  fewer  transactions.  As  a 
result,  the  total  cost  to  the  industry  is 
approximately  $578  million  per  year 
(650  million  confirmations  at  89  cents 
per  confirmation). 

Rule  llAcl-3,  Customer  Account 
Statements,  requires  disclosure  on  each 
new  accoimt  and  on  a  yearly  basis 
thereafter,  on  the  annual  statement,  the 
firm's  policies  regarding  receipt  of 
payment  for  order  flow  from  any  market 
makers,  exchanges  or  exchange 
members  to  which  it  routes  customers' 
order  in  the  national  market  system 
securities  for  execution;  and 
information  regarding  the  aggregate 
amount  of  monetary  payments, 
discoimts,  rentes  or  reduction  in  fees 
received  by  the  firm  over  the  past  year. 


It  is  estimated  that  there  are  5,308 
registered  broker-decders  with  customer 
accounts.  The  staff  estimates  that  the 
average  number  of  hours  necessary  for 
each  broker-dealer  to  comply  with  the 
Rule  llAcl-3  is  fourteen  hours 
annually.  Thus,  the  total  burden  is 
74,312  hours  annually.  The  average  cost 
per  hour  is  approximately  $40. 
Therefore,  the  total  cost  of  compliance 
for  broker-dealers  is  $297,248. 

Rule  15c2-12,  Municipal  Securities 
Disclosure,  requires  underwriters  of 
municipal  securities:  (1)  to  obtain  and 
review  a  copy  of  an  official  statement 
deemed  final  by  an  issuer  of  the 
securities,  except  for  the  omission  of 
specified  information;  (2)  in  non- 
competitively  bid  offerings,  to  make 
available,  upon  request,  the  most  recent 
preliminary  official  statement,  if  any;  (3) 
to  contract  with  the  issuer  of  the 
securities,  or  its  agent,  to  receive,  within 
specified  time  periods,  sufficient  copies 
of  the  issuer's  final  official  statement  to 
comply  both  with  this  rule  and  any 
rules  of  the  Municipal  Securities 
Rulemaking  Board;  (4)  to  provide,  for  a 
specified  period  of  time,  copies  of  the 
final  official  statement  to  any  potential 
customer  upon  request;  (5)  before 
purchasing  or  selling  municipal 
securities  in  cormection  with  an 
offering,  to  reasonably  determine  that 
the  issuer  or  other  specified  person  has 
undertaken,  in  a  written  agreement  or 
contract,  for  the  benefit  of  holders  of 
such  mimicipal  securities,  to  provide 
certain  information  about  the  issue  or 
issuer  on  a  continuing  basis  to  a 
nationally  recognized  municipal 
securities  information  repository;  and 
(6)  to  review  the  information  the  issuer 
of  the  municipal  security  has 
undertaken  to  provide  prior  to 
recommending  a  transaction  in  the 
municipal  security. 

These  disclosure  and  recordkeeping 
requirements  will  ensure  that  investors 
have  adequate  access  to  official 
disclosure  documents  that  contain 
details  about  the  value  and  risks  of 
particular  municipal  securities  at  the 
time  of  issuance  while  the  existence  of 
compulsory  repositories  will  ensure  that 
investors  have  continued  access  to 
terms  and  provisions  relating  to  certain 
static  featuires  of  those  municipal 
securities.  The  provisions  of  Rule  15c2- 
12  regarding  an  issuer's  continuing 
disclosure  requirements  assist  investors 
by  ensuring  that  information  about  an 
issue  or  issuer  remains  available  after 
the  issuance. 

Municipal  ofiierings  of  less  than  $1 
million  are  exempt  from  the  rule,  as  are 
offerings  of  municipal  securities  issued 
in  large  denominations  that  are  sold  to 
no  more  than  35  sophisticated  investors. 


have  short-term  maturities,  or  have 
short-term  tender  or  put  features.  It  is 
estimated  that  approximately  12,000 
brokers,  dealers,  municipal  securities 
dealers,  issuers  of  municipal  securities, 
and  nationally  recognized  municipal 
securities  information  repositories  will 
spend  a  total  of  123,850  hours  per  year 
complying  with  Rule  15c2-12.  Based  on 
average  cost  per  hour  of  $50,  the  total 
cost  of  compliance  with  Rule  15c2-12  is 
$6,192,500. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collected  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
%vriting  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  September  2, 1997. 
MargarH  H.  McFarlaod, 
Deputy  Secretary. 

(FR  Doc.  97-24040  Filed  9-10-97;  8:45  am] 
BILUNQ  CODE  «1»-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Sut)mission  for  OMB  ReviMir; 
Comment  Request 

Upon  written  request,  copies  available 
are  from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and. 
Information  Services,  Washington.  D.C. 
20549. 

Revision 

(Form  13F— SEC  File  No.  270-22— OMB 
Control  No.  3235-0006 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  for  OMB 
approval  a  revision  to  Form  13F  (17  CFR 
249.325]  imder  the  Securities  Exchange 
Act  of  1934. 


Form  13F  is  used  by  certain  large 
investment  managers  to  report  quarterly 
with  respect  to  certain  securities  over 
which  they  exercise  investment 
discretion.  Each  report  takes  about  24.7 
hours  to  fill  out. 

It  is  estimated  that  approximately  1, 
804  institutional  investment  managers 
are  subject  to  the  rule.  Each  reporting 
managers  files  Form  13F  quarterly.  It  is 
also  estimated  that,  each  quarter, 
following  the  expiration  of  grants  of 
confidential  treatment,  50  managers  will 
re-submit  electronically  information 
previously  submitted  in  paper.  It  is 
estimated  that  compliance  with  the 
form's  requirements  imposes  a  total 
annual  average  burden  per  manager  of 
approximately  98.8  hours  for  submitting 
the  report,  and  an  additional  annual 
burden  of  4  hours  (one  additional 
burden  hour  per  manager  per  quarter) 
for  the  50  managers  re-submitting 
information  previously  filed.  The  total 
annual  burden  for  all  managers  is 
estimated  at  178,435.2  hours.  The 
estimate  of  average  burden  hours  is 
made  solely  for  the  purposes  of  the 
Paperwork  function  Act  and  is  based 
on  the  Commission's  experience  with 
similar  filings  and  discussions  with  a 
few  registrants. 

Direct  general  comments  to  the  OMB 
Desk  Officer  for  the  Commission  at  the 
address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  and  the  De^k  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Room  3208,  New  Executive  Office 
Building,  Washington.  D.C.  20503. 

Dated:  September  4. 1997. 
Margarat  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-24138  FUed  9-10-97;  8:45  am) 
BHXMQ  CODE  SOIO-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22812;  Na  81 1-7979]      ' 
Variable  Account  Six 

September  5. 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
Order  tmder  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


APPUCANT:  Variable  Aimuity  Account 

Six. 

RELEVANT  1940  ACT  SECTION:  Order 

requested  imder  Section  6(f)  of  the  1940 

Act 

SUMMARY  OF  APPUCATKM:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company  as 

defined  by  the  1940  Act. 

RUNG  DATE:  The  application  was  filed 

on  Jime  5. 1997  and  amended  on  July 

16,  1997. 

HEARiNO  OR  NOTIRCATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  the  Applicant  with 
a  copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.,  on  September 
30. 1997.  and  should  be  accompanied 
by  proof  of  service  on  the  Applicant  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Any  person  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicant,  C/0  Anchor  National  Life 
Insurance  Company,  1  SunAmerica 
Center,  Los  Angeles.  California  90067- 
6022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counad, 
or  Kevin  M.  Kirchoff.  Branch  Chief, 
Office  of  Insxuance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 

SUPPLEMENTARY  MPOMMTION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicant's  Repreaantatioiis 

1.  On  December  20, 1996,  the 
Applicant,  a  separate  accoimt  of  Anchor 
National  Life  Insurance  Company 
("Anchor  National"),  filed  a  notification 
of  registration  as  a  unit  investment  trust 
on  Form  N-8A  and  a  registration 
statement  on  Form  N-4  (File  No.  333- 
18361)  to  register  under  the  Securities 
Act  of  1933  interests  in  the  Polaris  n 
Variable  Annuity  Contracts  ("Polaris 
Contracts")  to  be  issued  by  Anchor 
National  through  the  Applicant. 
Applicant's  registration  statement  never 
became  efiiactive  and  Applicant  will 
request  that  it  be  withdrawn. 

2.  On  March  20, 1997,  the  Board  of 
Directors  of  Anchor  National  authorized 
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the  use  of  an  existing  separate  account 
of  Anchor  National  to  support  the 
Polaris  11  Contracts.  Anchor  National 
filed  a  new  a  registration  statement  on 
Form  N-4  (333-25473)  to  issue  the 
Contracts  through  such  existing  separate 
account  (File  No.  811-03859),  which 
was  declared  effective  on  May  14, 1997. 

3.  The  Board  of  Directors  of  Anchor 
National  authorized  the  dissolution  of 
Applicant  and,  pursuant  to  Arizona 
Insurance  Law.  on  June  3,  1997,  Anchor 
National  nullified  the  establishment  of 
the  Applicant. 

4.  Applicant  has  never  made  a  public 
offering  of  its  securities  and  does  not 
propose  to  make  a  public  offering  of  its 
securities. 

5.  Applicant  has  not  held  any  assets 
since  its  establishment. 

6.  Accordingly,  there  were  no 
securityholders  of  Applicant  as  of  the 
date  of  the  filing  of  this  application; 
Applicant  has  not,  within  the  last  18 
months,  transferred  any  of  its  assets  to 
a  separate  trust,  the  beneficifuies  of 
which  were  or  are  securityholders  of 
Applicant;  no  distributors  were  made  to 
securityholders  of  Applicant  in 
connection  with  Applicant's  dissolution 
and  no  assets  have  been  retained  by  the 
Applicant 

7.  No  debts  or  liabilities  of  the 
Applicant  remain  outstanding. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

9.  Applicant  has  not  sold  any 
securities  of  which  it  is  the  issuer  and 
Applicant  is  not  engaged  in,  and  does 
not  propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-24139  Filed  9-10-97;  8:45  am) 
8IUJNQ  cooe  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftotaaae  No.  34-3901 1 ;  File  No.  SR-CBOE- 
97-26] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  1  and  2  to  the 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Listing  and  Trading  of 
Regular  and  Long-Term  Index  Options 
and  FLEX  Options  on  the  Dow  Jones 
Industrial  Average 

September  3,  1997. 
I.  Introdufition 

On  June  23, 1997,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
list  and  trade  cash-settled,  Eiutipean- 
style  stock  index  options  on  the  Dow 
Jones  Industrial  Average  ("DJIA"  or 
"Index"),  a  broad-based,  price-weighted 
index  comprised  of  30  large  companies 
traded  on  the  New  York  Stock  Exchange 
("NYSE"),  as  more  fully  described 
below.  The  CBOE  is  also  proposing  to 
trade  long-term  index  options  series 
("LEAPS*")  in  the  Index  as  well  as 
flexible  exchange  options  ("FLEX 
Options")  on  the  Index. 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38789  (June 
30,  1997),  62  FR  36588  (July  8,  1997). 
No  comment  letters  were  received  in 
response  to  the  prop>osal.  The  Exchange 
subsequently  filed  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  on 


August  12. 1997  3  and  August  12. 1997,* 
respectively.  This  order  approves  the 
proposal,  as  amended,  and  solicits 
comments  on  Amendment  Nos.  1  and  2. 

n.  Background  and  Description 

CBOE  hereby  proposes  to  amend 
certain  of  its  rules  to  provide  for  the 
listing  and  trading  on  the  Exchange  of 
options  on  the  DJIA,  a  IntMd-based 
index  designed  by  Dow  Jones  & 
Company,  Inc.  ("Dow  Jones  tm.s) 
Options  on  the  DJIA  ""^  will  be  cash- 
settled  and  will  have  European-style 
exercise  provisions.  The  Exchange  also 
proposes  to  amend  its  rules  to  provide 
for  the  trading  of  FLEX  Options  on  the 
DJIA.  The  DJIA  is  a  price-weighted 
index  of  thirty  of  the  largest,  most  liquid 


'  ts  U.S.C  7B«(bKi). 
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'  Ajnendment  No.  1  stales  thai  the  Exchange  will 
notify  the  Commission  if  any  of  the  following  occur: 
the  market  value  of  any  component  stock  is  less 
than  S75  million  and  that  component  is  not  options 
eligible:  less  than  80%  of  the  weight  of  the  Index 
is  represented  by  component  stocks  that  are  eligible 
for  options  trading:  10%  or  more  of  the  weight  of 
the  index  is  represented  by  component  stocks 
trading  less  than  20.000  shares  per  day;  the  largest 
compooeat  stock  accounts  for  more  than  15%  of  the 
weight  of  the  index  or  the  largest  five  components 
in  the  aggregate  account  for  more  than  50%  of  the 
weight  of  the  Index:  and  if  the  Index  decreases  to 
less  than  20  component  stocks.  In  addition. 
Amendment  No.  1  amends  CBOE  Rule  6.42. 
Interpretation  and  Policy  .03,  to  provide  that  the 
minimum  increment  for  bids  and  offers  for  options 
on  the  Dow  (ones  Industrial  Average  ("DJIA")  price ' 
at  S3  or  above  shall  be  in  eighths,  unless  the 
Exchange  determines  that  the  minimum  increment 
should  be  reduced  to  sixteenths.  Finally.  CBOE  has 
attached  to  Amendment  No.  1  a  letter  from  Dow 
Jones  a  Company.  Inc.  ("Dow  Jones")  describing  its 
procedures  for  replacing  Index  components  and 
stating  the  conflicts-of-interest  policy  regarding  its 
employees.  See  letter  from  Eileen  Smith,  Director. 
Product  Development.  CBOE.  to  John  Ayanian, 
Special  Counsel,  Market  Regulation.  Commission, 
dated  August  1. 1997  ("Amendment  No.  1"). 

*  Amendment  No.  2  states  that  with  respect  to 
trading  DJIA  options  in  increments  of  sixteenths  of 
a  dollar  for  options  greater  than  S3,  the  CBOE  Board 
of  Directors  will  make  the  determination  to  allow 
trading  in  options  on  the  DJIA  in  sixteenths.  In 
addition.  CBOE  will  notify  members  and  member 
firms  of  the  Board's  decision  to  trade  DJIA  options 
in  sixteenths  at  least  one  week  prior  to 
implementing  the  change.  Also.  CBOE  will  make  a 
rule  change  under  Section  19(b)(3)(A)  of  the  Act 
prior  to  the  time  the  change  goes  into  effect  and  will 
make  any  additional  filings  necessary  to  conform  its 
Rules  to  the  bet  that  trading  in  DJIA  options  will 
take  place  in  sixteenths.  Amendment  No.  2  also 
deletes  the  reference  to  LEAPS  on  the  DJIA  from 
Rule  24.9(b)(2).  the  reduced-value  LEAPS  section, 
to  reflect  the  fact  that  there  will  be  no  reduced- 
value  LEAPS  trading  on  the  DJIA.  See  latter  from 
Eileen  Smith,  Director.  Product  Development, 
CBOE,  to  John  Ayanian.  Special  Counsel.  Market 
Regulation.  Commission,  dated  August  8, 1997 
("Amendment  No.  2"). 

*  "Dow  Jones."  and  "Dow  Jones  Industrial 
Avengt''^"  are  trademarks  of  Dow  Jones  & 
Company,  Inc.  and  have  been  licensed  for  use  for 
certain  purposes  by  CBOE.  CBOE's  options  based 
on  the  Dow  Jones  Industrial  Averse  are  not 
sponsored,  endorsed,  sold  or  promoted  by  Dow 
Jones,  and  Dow  Jones  makes  no  representation 
regarding  th«  advisability  of  invesUng  in  such 
product*. 
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stocks  traded  on  organized  U.S. 
securities  markets.  ^  Options  initially 
will  be  based  on  one-one  hundredth  of 
the  DJIA.  CBOE's  proposal  also  permits 
it  to  trade  Index  options  on  an 
underlying  level  of  one-tenth  of  the 
value  of  the  DJIA.  CBOE  indicates, 
however,  that  it  does  not  intend  to 
immediately  trade  such  options 
contracts  and  states  in  its  rule  filing  that 
these  contracts  may  be  introduced  at  a 
later-date.  CBOE  stated  that  its  purpose 
in  getting  approval  to  trade  options 
based  on  either  one-one-hundredth  or 
one-tenth  of  the  value  of  the  DJIA  is  to 
offer  contracts  which  appeal  tolwth 
retail  and  institutional  investors.  If 
CBOE  were  to  trade  options  based  on 
both  one-one-hundredth  and  one-tenth 
the  value  of  the  DJIA,  each  contract 
would  have  a  different  ticker  symbol  to 
eliminate  any  potential- confusion. 

Index  Design.  The  DJIA  has  been 
designed  to  measure  the  performance  of 
certain  high  capitalization  stocks.  The 
DJIA  has  been  calculated  by  Dow  Jones 
&  Company  since  1896  and,  according 
to  CBOE,  is  the  most  commonly  watch 
index  of  the  U.S.  stock  market.  The  DJIA 
is  a  price-weighted  index  with  each 
stock  affecting  the  Index  in  proportion 
to  its  market  price.  Each  stock  in  the 
Index  is  currently  trading  on  the  NYSE 
and  is  eligible  for  options  trading.  All  . 
component  stocks  are  "reported 
securities,"  as  that  term  is  defined  in 
Rule  llAa3-l  of  the  Act' 

As  of  June  5, 1997,  the  30  stocks  in 
the  Index  ranged  in  capitalization  from 
$5.9  billion  to  $200.0  billion.  The  total 
market  capitalization  of  the  Index  was 
$1.7  trillion,  the  average  capitalization 


•The  DJIA  currently  consists  of  the  following 
com[>anies:  Allied  Signal,  Incorporated;  Aluminum 
Company  of  America-,^American  Express  Company; 
AT&T  Corporation:  Boeing  Company;  Caterpiller, 
Incorporated:  Chevron  Corporation;  Coca  Cola 
Company:  Du  Pont  Ei  de  Nemours;  Eastman  Kodak 
Company;  Exxon  Corporation;  General  Electric 
Company;  General  Motors  Corporation;  Goodyear 
Tire  and  Rubber  (^mpany;  Hewlett  Packard 
Company:  IBM  International  Business  Machines: 
International  Paper  Company:  Johnson  and 
Johnson;  JP  Morgan  and  Company,  Incorporated: 
McDonalds  Corporation;  Merck  and  Company, 
incorporated:  Minnesota  Mining  and 
Manufacturing:  Philip  Morris  Companies, 
Incorporated:  Procter  and  Gamble  Company:  Sears 
Roebuck  and  Company;  Travelers  Group. 
Incorporated;  Union  Carbide  Corporation;  United 
Technologies  Corporation:  Wal  Marl  Stor«s. 
Incorporated:  and  Walt  Disney  Company. 

'See  17CFR  240.nAa3-l.  A  "reported  security" 
is  defined  in  paragraph  (aH4]  of  this  rule  as  "any 
listed  equity  security  or  Nasdaq  security  for  which 
transaction  reports  are  required  to  be  made  on  a 
real-time  basis  pursuant  to  an  effective  transaction 
reporting  plan."  A  "transaction  reporting  plan"  is 
defined  in  paragraph  (a)(2)  of  this  rule  as  "any  plan 
for  collecting,  processing,  making  available  or 
disseminating  transaction  reports  with  respect  to 
transactions  in  reported  securities  filed  with  the 
Commission  pursuant  to,  and  meeting  the 
requirements  of.  this  Section." 


of  the  firms  in  the  Index  was  $57.0 
billion  and  the  median  capitalization 
was  $40.6  billion.  The  largest  stock 
accounted  for  6.30%  of  the  total  weight 
of  the  Index,  while  the  smallest 
accounted  for  1.46%  ..The  top  5 
components  accoimted  for  26.18%  of 
the  weight  of  the  Index.  In  addition,  the 
average  daily  trading  volume  for  the 
component  stocks  over  the  six-month 
period  from  December  1996  to  May 
1997  ranged  from  a  high  of 
approximately  8.2  million  (Philip 
Morris)  to  a  low  of  approximately 
515.000  (Goodyear  Tire  and  Rubber 
Co.). 

Calculation.  The  DJIA  is  a  price- 
weighted  index.  The  level  of  the  Index 
reflects  the  total  price  of  the  component 
stocks  divided  by  the  Index  Divisor.  The 
DJIA  was  first  calculated  on  May  26, 
1896  and  the  Index  value  was  40.94  on 
that  date.  The  Index  had  a  closing  value 
of  7305.29  on  June  5, 1997.8  jhe  daily 
calculation  of  the  DJIA  Index  is 
computed  by  dividing  the  aggregate 
price  of  the  companies  in  the  Index  by 
the  Index  Divisor,  the  Divisor  keeps  the 
Index  comparable  over  time  and  is 
adjusted  periodically  to  maintain  the 
Index.  The  values  of  the  Index  will  be 
calculated  by  Dow  Jones  &  Company  or 
its  designee  and  will  be  disseminated  at 
15-second  intervals  during  regular 
CBOE  trading  hours  to  market 
information  vendors  via  the  Options 
Price  Reporting  Authority  ("OPRA")  or 
the  Consolidated  Tape  Association 
("CTA"). 

Maintenance.  Dow  Jones  is 
responsible  for  maintenance  of  the  DJIA. 
Generally,  Index  components  are 
replaced  infrequently.  The  Managing 
Editor  of  The  Wall  Street  Journal  is 
responsible  for  component  additions 
and  deletions.  The  Managing  Editor 
selects  the  stocks  he  believes  best  reflect 
the  industrial  sector  of  the  economy  and 
of  the  stock  market;  though  various  data 
might  be  gathered  for  reference,  this  is 
a. subjective  decision.^  The  stocks  are 
not  formally  reviewed  on  any  set 
schedule.  Index  maintenance  includes 
monitoring  and  completing  the 
adjustments  for  company  additions  and 
deletions,  stock  splits,  stock  dividends 
(other  than  an  ordinary  cash  dividend), 
and  stock  price  adjustments  due  to 
company  restructuring  or  spinoffs.  In 
almost  all  instances,  a  stock  is  removed 
immediately  bom  the  DJIA  when  the 
company  files  for  protection  under 
bankruptcy  laws,  ff  required,  the  Index 


*  The  Commission  notes  that  an  option  on  the 
DJIA.  valued  at  oae-one-hundredth  of  the  value  of 
the  DJIA,  would  have  a  value  approximately  equal 
to  73.05,  assuming  an  Index  value  of  7305.29. 

*  See  Amendment  No.  1  supra  note  3. 


Divisor  will  be  adjusted  to  account  for 
any  of  the  above  changes.  These  changes 
are  announced  in  The  Wall  Street 
Journal  and  through  the  Dow  Jones 
News  Service  generally  tlyee  to  five 
dajrs  prior  to  implementation.  The  DJIA 
has  been  composed  of  30  stocks  since 
1928  and  it  is  expected  that  it  will 
remain  at  30  stocks. 

In  addition,  the  Exchange  will  notify 
the  Commission  if  any  of  the  following 
occur:  the  market  value  of  any 
component  stock  is  less  than  $75 
million  and  that  component  is  not 
options  eligible;  less  than  80%  of  the 
weight  of  the  Index  is  represented  by 
component  stocks  that  are  eligible  for 
options  trading;  10%  or  more  of  the 
weight  of  the  Index  is  represented  by 
component  stocks  trading  less  than 
20.000  shares  per  day;  the  lai^gest 
component  stock  accounts  for  more  than 
15%  of  the  weight  of  the  Index  or  the 
largest  five  components  in  the  aggregate 
account  for  more  than  50%  of  the 
weight  of  the  Index;  and  the  Index 
decreases  to  less  than  20  component 
stocks. )° 

Index  Option  Trading.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
Index  option  series  ("LEAPS®").  For 
LEAPS,  the  underlying  value  would  be 
computed  by  using  the  same  levels  as 
proposed  for  the  Index  options;  one- 
tenth  or  one-one-himdredth  of  the  DJIA. 
as  applicable.^'  The  current  and  closing 
Index  value  of  any  such  LEAP  will,  after 
such  initial  computation,  be  rounded  to 
the  nearest  one-hundredth. 

The  Exchange  also  is  proposing  to  list 
FLEX  Index  options  on  the  DJIA.  FLEX 
options  give  investors  the  ability,  within 
specified  limits,  to  designate  certain  of 
the  terms  of  the  options.  In  recent  years, 
an  over-the  coimter  ("OTC")  market  in 
customized  options  has  developed 
which  permits  participants  to  designate 
the  basic  terms  of  the  options,  including 
size,  term  to  expiration,  exercise  style,  . 
exercise  price,  and  exercise  setUement 
value,  in  order  to  meet  their  individual 
investment  needs.  Participants  in  this 
OTC  market  are  typically  institutional 
investors,  who  buy  and  sell  options  in 
lai^e-size  transactions  through  a 
relatively  small  number  of  securities 
dealers.  To  compete  with  this  growing 
OTC  market  in  customized  options,  the 
CBOE  permits  FLEX  Index  options 
trading  in  an  exchange  auction  market 
environment,  with  The  Options  Clearing, 
Corporation  ("OCC")  as  issuer  and 


'<>  Soe  Amendmant  No.  1 .  supra  note  3. 
"  The  Exchange  is  not  proposing  to  trade  reduced 
value  LEAPS  on  the  DJIA. 
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guarantor. '-  The  Exchange's  proposal 
will  allow  FLEX  option  market 
participants  to  designate  the  following 
contract  tenns  for  FLEX  options  on  the 
DJIA:  (1)  exercise  price;  (2)  exercise 
style  (i.e.,  American,'^  European,'*  or 
capped  ");  (3)  expiration  date;  »^  (4) 
option  type  (put.  call,  or  spread);  and  (S) 
form  of  settlement  (A.M.,  P.M.  or 
average). 

StruLB  prices  for  options  based  on  one- 
one-hundredth  of  the  Index  will  be  set 
to  bracket  the  Index  in  Vi  point 
increments  or  greater.  CBOE  notes  that 
these  Vz  point  increments  correspond  to 
5-point  Increments  in  other  broad-based 
index  options,  such  as  the  Standard  & 
Poor's  100  ("SAP  100")  Index  and 
Standard  k  Poor's  500  ("S&P  500") 
Index,  because  the  size  of  the  contract 
will  be  approximately  one-tenth  of  the 
size  of  the  option  contracts  on  those 
other  broad-based  indexes.  Strike  prices 
for  options  based  on  one-tenth  of  the 
Index  will  be  set  in  5-point  increments. 
The  trading  hours  for  options  on  the 
Index  will  be  from  8:30  a.m.  to  3:15  p.m. 
Chicago  time.  Options  based  on  the 
DJIA  will  be  listed  in  up  to  three  near- 
term  months  plus  up  to  three  months 
from  the  March  quarterly  cycle. 

The  Exchange  is  also  proposing  to  add 
an  interpretation  to  Rule  6.42  to 
establish  that  the  minimum  increment 
for  bids  and  offers  in  the  DJIA  priced  at 
or  above  $3  shall  be  in  eighths  of  a 
dollar,  unless  the  Exchange  determines 
that  the  minimum  increment  for  these 
options  should  be  reduced  to  sixteenths 
of  a  dollar.'^  Rule  6.42  currently 


"  The  Commiwioa  ha*  praviously  deaignatad 
FLEX  indaoc  opiioaa  at  alaadanliMd  aptioaa  lor  Uw 
purpoaas  of  tha  optioiM  diacloaon  ftaaaawoik. 
ttwiwj**-^  undar  Rule  9b-1  of  the  Act.  See 
Saairitiaa  Kxrhanga  Act  Raieaae  No.  31910 
(Fafaniary  23.  IMS).  5«  FR  12056  (March  2.  1993). 
In  additioii.  the  ConimtariBii  haa  approved  the 
listing  by  CBOE  of  FLEX  Index  options  on  the  SAP 
100  {-OEX  "1.  SAP  500  ("SPX").  Naadaq  100.  and 
RMaari)  2000  Indexes.  See  Secuhtias  Exchange  Act 
RaliaiL  Nos.  31920  (February  24.  1993).  S8  FR 
12280  (March  3.  1993)  (approval  of  FLEX  option* 
on  the  SPX  and  OEX  indexes):  34052  (May  12. 
1994).  59  FR  25972  (May  18.  1994)  (approval  of 
FLEX  options  on  the  Nasdaq  100  index):  and  32694 
(July  29.  1993).  58  FR  41814  (August  5.  1993) 
(approval  of  FLEX  options  on  the  Russell  2000 
index). 

"  An  American-style  option  is  one  that  may  be 
exercised  at  any  time  on  or  before  the  expiration 
date. 

'*  A  European-style  option  is  one  that  may  he 
exercised  only  during  a  limited  period  of  time  prior 
to  expiration  of  the  option. 

"A  capped-style  index  option  is  one  that  is 
automatically  exercised  prior  to  expiration  when 
the  cap  index  value  is  less  tlian  or  equal  to  the 
index  value  for  calls  or  when  the  cap  index  value 
is  greater  than  or  equal  to  the  index  value  (or  puts. 

**The  expiration  date  of  a  FLEX  option  may  not 
hll  on  a  day  that  is  on.  or  within  two  business  days, 
of  the  expiration  date  of  a  Non-FLEX  option. 

"  See  Amendment  No.  1,  supra  note  3.  The 
Commission  notes  that  the  original  propoaal  waa  to 


requires  bids  and  offers  to  be  expressed 
in  eights  of  $1,  except  for  those  series 
trading  below  $3.  Under  CBOE's 
proposal,  the  Board  of  Directors  will 
have  the  authority  to  allow  the  trading 
of  DJIA  options  in  sixteenths  of  a  dollar, 
and  CBOE  will  notify  its  members  and 
member  firms  at  least  one  week  prior  to 
implementing  such  a  change.  In 
addition,  CBOE  will  make  a  rule  change 
filing  under  Section  19(b)(3)(A)  of  the 
Act  prior  to  the  time  the  change  goes 
into  effect,  and  will  make  any  additional 
filings  necessary  to  conform  its  Rules  to 
the  fact  that  trading  in  DJIA  options  will 
be  changed  from  increments  of  eighths 
to  sixteenths  of  a  dollar.'" 

Exercise  and  Settlement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
v«dll  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thiusday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settiement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  E)ow 
Jones  '^  based  on  the  opening  prices  of 
the  component  securities  on  the 
business  day  prior  to  expiration.  If  a 
stock  fails  to  open  for  trading,  the  last 
available  price  on  the  stock  will  be  used 
in  the  calculation  of  the  Index,  as  is 
done  for  cunenUy  listed  indexes.™ 
When  the  last  trading  day  is  moved 
because  of  Exchange  holidays  (such  as 
when  CBOE  is  closed  on  the  Friday 
before  expiration),  the  last  trading  day 
for  expiring  options  will  be  Wednesday 
and  the  exercise  settiement  value  of 
Index  options  at  expiration  will  be 
determined  at  the  opening  of  regular 
Thursday  trading. 

SuivetUance.  The  Exchange  will  use 
the  same  surveillance  procedures 
cunentiy  utilized  for  each  of  the 


have  a  niinimiim  trading  increment  for  all  bids  and 
offers  in  the  OIIA.  regartUeaa  of  price,  in  sixteeotha 
of  a  dollar. 

>•  See  Amendment  No.  2.  nipra  note  4. 

"Phone  cooveraation  between  Eileen  Smith, 
Director,  Reaearch  and  Product  Development, 
CBOE.  and  Heather  Saidel.  Attorney,  Market 
Regulation.  Commission,  on  (una  30.  1997. 

x>The  Commission  notes  thai  pursuant  to  Article 
XVn.  Section  4  of  the  OCC  by-laws,  OCC  is 
empowered  to  Gx  an  exercise  settlement  amount  in 
the  event  it  detarmluea  a  current  index  value  is 
unreported  or  otherwise  unavailable.  Further,  OCC 
has  the  authority  to  fix  an  exercise  settlement 
amount  whenever  the  primary  market  for  the 
securities  repreeenting  a  substantial  part  of  the 
value  of  an  underlying  index  is  not  open  for  tradiag 
at  the  time  when  the  current  index  value  [i.e..  the 
value  used  for  exercise  settlement  purposes) 
ordiaarily  would  ba  dalarminad.  See  Securities  and 
B»rK«ng«  Act  Rlliail  No.  37315  (June  17.  1996).  61 
FR  42671  (order  approving  SR-OCC-95-19). 


Exchange's  other  index  options  to 
monitor  trading  in  Index  options  and 
Index  LEAPS.  In  addition,  the  Exchange 
will  use  the  same  surveillance 
procedures  currentiy  utilized  for  each  of 
the  Exchange's  other  FLEX  index 
options  to  monitor  trading  in  FLEX 
options  on  the  DJIA.  These  procedures 
include  complete  access  to  trading 
activity  in  the  underlying  securities. 
Further,  the  Intermarket  Surveillance 
Group  ("ISC")  Agreement,  dated  July 
14, 1983,  as  amended  on  January  23, 
1990,  will  be  applicable  to  the  trading 
of  options  on  the  Index.^' 

Dow  Jones  &  Company  also  has  a 
policy  in  place  to  prevent  the  potential 
misuse  of  material,  non-public 
information  by  members  of  the  Wall 
Street  Journal  managerial  and  editorial 
staff  in  connection  with  the 
maintenance  of  the  Index.  Specifically, 
the  managerial  and  editorial  staff  of  the 
Wall  Street  Journal  are  subject  to  the 
Dow  Jones  &  Company  conflicts-of- 
interest  policy  which  prohibits,  upon 
penalty  of  dismissal,  the  use  or 
dissemination  of  any  vital  information 
prior  to  publication." 

Position  Limits.  The  Exchange 
proposes  to  establish  position  limits  for 
options  on  the  DJIA  at  1 ,000,000 
contracts  on  either  side  of  the  market  for 
option  contracts  that  are  based  on  one- 
one  hundredth  of  the  value  of  the  DJIA 
and  100,000  for  contracts  baaed  on  one- 
tenth  of  the  value  of  the  DJIA.  Positions 
in  options  based  on  either  level  of  the 
DJIA  will  be  aggregated  for  purposes  of 
determining  compliance  with  position 
limits;  positions  in  options  based  on 
one-tenth  of  the  value  of  the  DJIA  must 
be  multiplied  by  a  factor  of  10,  then 
aggregated  with  options  based  on  one- 
one  hundredth  of  the  value  of  the  DJIA. 
The  broad-based  index  hedge  exemption 
will  be  2,500,000  contracts  for  options 
based  on  one-one  hundredth  of  the  DJIA 
and  250,000  contracts  for  options  based 
on  one-tenth  of  the  DJIA.  These  limits 
are  roughly  equivalent,  in  dollar  terms, 
to  the  limits  applicable  to  options  on  the 
S&P  500  Index,  a  broad-based  A.M.- 
setUed  index  option. 


"  The  ISC  was  formed  on  July  14. 1983  lo,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  mafkala.  St» 
Inlermarket  Surveillance  Croup  Agreanaol.  d*l«d 
July  14, 1963,  amended  January  29.  1990.  The 
members  of  the  ISC  are  the  following:  the  American 
Stock  Exchange,  Inc.:  the  Boston  Stock  Exchange, 
Inc.;  the  CBOE:  the  Chicago  Stock  Exchange.  Inc.: 
the  National  Association  of  Securities  Dealers.  Inc.; 
the  NYSE:  the  Pacific  Stock  Exchange  \ac.:  and  the 
Philadelphia  Slock  Exchange.  Inc.  The  major  stock 
index  futures  exchanges  (including  the  Chicago 
Mercantile  Exchange  and  the  Chicago  Board  of 
Trade)  )o>oed  the  ISC  as  afTiliate  members  in  1990. 

"  See  Amendment  Na  1 .  supra  note  3. 
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FLEX  Option  Trading.  The  Exchange 
is  proposing  changes  to  its  FLEX  rules 
to  provide  for  the  trading  of  FLEX 
options  on  the  DJIA.  The  proposed 
changes  include  an  amendment  to  the 
FLEX  Index  option  position  limits.  The 
change  would  apply  the  same  limits  to 
positions  in  FLEX  options  on  the  DJIA 
that  exist  for  positions  in  other  broad- 
based  indexes  in  the  FLEX  program;  the 
limits  are  200,000  contracts  on  the  same 
side  of  the  market.  For  purposes  of 
determining  compliance  with  these 
limits,  every  ten  option  contracts  based 
on  the  one-one  hundredth  of  the  DJIA 
will  be  counted  as  one  contract. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXrV  will  be  applicable  to  options  on 
the  DJIA.  Broad-based  margin  rules  will 
apply  to  the  Index.  The  Exchange  is 
proposing  to  amend  Chapter  XXIV,  Rule 
24.14,  Disclaimers,  to  identify  Dow 
Jones  and  Company,  Inc.  as  the  index 
reporting  authorify  for  the  DJIA  and 
other  Dow  Jones  products. 

Capacity.  CBOE  believes  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  firom  the 
introduction  of  options  on  the  DJIA. 
CBOE  has  also  been  informed  that 
OPRA  also  has  the  capacity  to  support 
the  new  series. ^3  In  making  this 
determination,  the  Exchange  notes  that 
OPRA  has  made,  and  is  in  the  process 
of  making,  significant  enhancements  to 
its  capacity.  These  enhancements 
include:  upgrades  to  computers; 
additional  lines  to  firms,  vendors  and 
exchanges;  and  the  introduction  of  new 
technology  incorporating  high  speed 
data  transmission.  All  of  these 
enhancements  will  be  in  place  prior  to 
the  scheduled  introduction  of  these 
options  contracts  and  will  give  mora 
than  sufficient  capacity  to  deal  with 
these  and  other  new  products. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).24 
Specifically,  the  Commission  finds  that 
the  trading  of  options  on  the  DJIA. 
including  FLEX  options  ^^  and  full- 
value  LEAPS,  will  serve  to  promote  the 
public  interest  as  well  as  to  help  remove 
impediments  to  a  free  and  open 
securities  market.  The  Commission  also 
believes  that  the  trading  of  options  on 


the  Index  will  allow  investors  holding 
positions  in  some  or  all  of  the  securities 
underlying  the  Index  to  hedge  the  risks 
associated  with  their  jxirtfolios. 
Accordingly,  the  Commission  believes 
that  DJIA  Index  options  will  provide 
investors  with  an  important  trading  and 
hedging  mechanism,  ^e  By  broadening 
the  hedging  and  investment 
opportunities  of  investors,  the 
Commission  believes  that  the  trading  of 
options  on  the  DJIA  will  serve  to  protect 
investors,  promote  the  public  interest, 
and  contribute  to  the  maintenance  of 
fair  and  orderly  markets.^^    ; 

Nevertheless,  the  trading  of  options, 
including  FLEX  Options  and  full-value 
LEAPS,  on  the  DJIA  raises  several  issues 
related  to  the  design  and  structure  of  the 
Index,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  however,  for  the 
reasons  discussed  below,  that  the  CBOE 
has  adequately  addressed  these  issues. 

Index  Design  and  Structure.  The 
Commission  beUevos  that  it  is 
appropriate  for  the  Exchange  to 
designate  the  DJIA  as  a  broad-based 
index  for  purposes  of  index  option 
trading.  Specifically,  the  Commission 
believes  that  the  Index  is  broad-based 
because  it  reflects  a  substantia]  segment 
of  the  U.S.  equities  market.  First,  the 
Index  represents  various  diverse 
segments  of  the  U.S.  securities  markets, 
with  19  different  industries  represented 
by  the  Index's  components,  such  as 
chemicals  and  allied  products,  motion 
picture  production,  eating  and  drinking 
places,  transportation  equipment,  and 
industrial/commercial  machinery  and 
computer  equipment.  Second,  the  Index 
consists  of  30  actively-traded  stocks  that 
are  currenUy  all  options  eligible.  ^8 


»Se0  Exhibit  D. 
*«15U.S.C78«(bX5). 

**  Sae  discussion  infra  regartling  FLEX  options  on 
the  DJIA. 


**  Pursuant  to  Section  6(bKS)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  pnxluct  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  Gnding  would  be  difficult  with 
respect  to  a  product  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participtants  likely  would  ba 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns.  In  this 
regard,  the  trading  of  listed  Index  options  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  market  of  stocks 
reprttsenting  a  substantial  segment  of  the  U.S. 
sacu^ties  market 

"  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

*■  See  Notice  Reieeae.  The  Exchange's  option 
listing  standards,  which  are  uniform  among  the 
options  exchanges,  provide  that  a  security 
underlying  an  option  must,  among  other  things, 
meet  the  following  requirements:  (1)  the  public  float 
must  be  at  least  7  million  shares:  (2)  there  must  be 
a  minimum  of  2,000  stockholders:  (3)  trading 
volume  must  have  been  at  least  2.4  million  sharaa 
over  the  preceding  twelve  months;  and  (4)  the 


Third,  the  Index,  which  is  designated  to 
track  the  overall  U.S.  Market,  is 
composed  of  highly  capitalized,  actively 
traded  securities.  Specifically,  the  total 
capitalization  of  the  Index  as  of  June  5. 
1997,  was  approximately  $1.7  trillion, 
representing  approximately  one-fifth  of 
the  U.S.  equity  market  Market 
capitalization  of  the  individual  stocks 
rangefr&t)m  $5.9  billion  to  $200  billion, 
with  an  average  capitalization  of  $57 
billion.  As  of  the  same  date,  the  six- 
month  average  daily  trading  volume  for 
each  component  in  the  Index  ranged 
bom  a  low  of  approximately  515,000  to 
a  high  of  8.2  million.  Foiuth,  no  stock 
or  group  of  stocks  dominates  the  Index. 
Specifically,  no  single  stock  accounted 
for  more  than  6.30%  of  the  total  price    ' 
weight  of  the  Index,  and  the  five  highest 
weighted  securities  accoimted  for 
26.18%  of  the  price  weight  of  the  Index. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  for  the  Exchange  to 
classify  the  Index  as  broad-based  and 
apply  its  rules  governing  broad-based 
index  options  to  trading  in  the  Index 
options. 

The  Commission  also  believes  that  the 
general  broad  diversification, 
capitalization,  and  highly  liquid 
markets  of  the  Index's  component  stocks 
significantiy  minimize  the  potential  for 
manipulation  of  the  Index.  First,  as 
discussed  above,  the  Index  represents  a 
broad  cross-section  of  domestically 
traded  high  capitalization  stocks,  with 
no  single  industry  group  or  stock 
dominating  the  Index,2»  Second,  all  of 
the  stocks  that  comprise  the  Index  are 
actively  traded.  Third,  CBOE  has 
represented  that  it  will  notify  the  staff 
of  the  Commission  when:  (1)  less  than 
80%  of  the  weight  of  the  Index  is 
options  eligible;  (2)  10%  or  more  of  the 
weight  of  the  Index  is  represented  by 
stocks  trading  less  than  20,000  shares 
per  day;  (3)  the  market  capitalization  of 
any  component  falls  below  $75  million 
at  a  time  the  component  is  not  options 
eUgible;  (4)  the  largest  component  of  the 
Index  is  greater  tham  15%  of  the  weight 
of  the  Index,  or  the  top  five  components 
are  greater  than  50%  of  the  weight  of  the 
Index;  or  (5)  if  the  Index  decreases  to 
less  than  20  component  stocks,  ^o  In  the 


market  price  per  share  must  have  been  at  least  S7.S0' 
for  a  majority  of  business  days  during  the  preceding 
three  calendar  months.  See  Interpretation  .01  to 
Exchange  Rule  5.3. 

''The  Commission  believes  that,  even  though  the 
Index  is  price  weighted,  the  high  capitalization  and 
active  trading  of  the  component  stocks  minimize 
any  manipulative  concerns  that  may  arise  due  to 
the  price  weighting. 

^  See  Amendment  No.  1.  supra  note  3.  The 
Commission  recognizes  that  the  capitalization  and 
daily  trading  volume  of  the  Index's  components 
currently  far  exceed  these  standards.  Nonetheless, 
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event  the  Index  fails  to  satisfy  any  of  the 
criteria,  CBOE  will  notify  the 
Commission  to  determine  the 
appropriate  regulatory  response, 
including  but  not  limited  to,  prohibiting 
op>ening  transactions,  removal  of  the 
securities  from  the  Index,  or 
discontinuing  the  listing  of  new  series 
of  Index  options.^' 

Fifth,  the  Exchange  has  proposed 
reasonable  position  and  exercise  limits 
for  the  Index  options  that  will  serve  to 
minimize  potential  manipulation  and 
other  market  impact  concerns.  The 
position  limits,  at  1,000,000  contracts 
on  either  side  of  the  market  for  options 
valued  at  one-one-hundredth  of  the 
DJIA.  are  roughly  equivalent  in  dollar 
terms  to  the  limits  applicable  to  options 
on  other  similar  indices.^'  Accordingly, 
the  Commission  believes  these  factors 
minimize  the  potential  for  manipulation 
because  it  is  unlikely  that  attempted 
manipulations  of  the  {uices  of  the  Index 
components  would  affect  significantly 
the  Index's  value.  Moreover,  the 
surveillance  procedures  discussed 
below  should  detect  as  well  as  deter 
potential  manipulation  and  other 
trading  abuses. 

Customer  Protection.  The 
Conuniasion  believes  that  a  regulatory 
system  designed  to  protect  public 
customers  must  be  in  place  before  the 
trading  of  sophisticateid  financial 
instruments,  such  as  options  on  the 
DJIA  (including  full-value  FLEX 
Options  and  LEAPS),  can  commence  on 
a  national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized,  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  the  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading:  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
the  Index  options,  including  LEAPS, 
will  be  subject  to  the  same  regulatory 
regime  as  the  other  standardized  options 
currently  traded  on  the  CBOE,  the 


tha  is  similar  to  minimum  maintenance  criteria 
utilized  in  maintaining  a  variety  of  index  products 
to  ensure  an  adequate  level  of  liquidity  in  the 
compooeot  stocks. 

'*  In  addition,  if  the  composition  of  the  Index's 
underlying  securities  was  to  substantially  change, 
the  Commission's  decision  regarding  the 
appropriateness  of  the  Index's  current  maintenance 
standards  would  be  reevaluated,  and  whether 
additional  approval  under  Section  19(b)  of  the  Act 
is  necessary  to  continue  to  trade  the  product. 

"  The  Commission  notes  that  although  the  actual 
number  of  contracts  is  much  larger  than  that  of 
other  indexes,  the  dollar  value  position  and 
exercise  limits  are  roughly  equivalent  to  similar 
broad-based  indexes,  such  as  the  S&P  SOO  and  100 
index  options. 


Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  options  on  the 
DHA. 

Smveillance.  The  Commission 
generally  believes  that  a  surveillance- 
sharing  agreement  t)etween  an  exchange 
proposing  to  list  a  stock  index 
derivative  and  the  exchange(s)  trading 
the  stocks  underlying  the  derivative 
product  is  an  iniportant  measure  for  the 
surveillance  of  the  derivatives  and 
underlying  securities  markets.  Such 
agreements  ensure  the  availability  of 
information  necessary  to  detect  lind  to 
deter  potential  manipulations  and  other 
trading  abuses,  thereby  making  the  stock 
index  product  less  readily  susceptible  to 
manipulation.^^  In  this  regard,  the 
market  upon  which  all  of  the  Index 
component  stocks  trade,  the  NYSE,  is  a 
member  of  the  ISG.^'*  Similarly,  the 
options  on  the  individual  component 
securities  trade  on  markets  which  are 
ISC  members. 

In  addition,  the  Exchange  will  apply 
the  same  surveillance  procedures  as 
those  used  for  existing  broad-based 
index  option  trading  on  the  CBOE.  As 
noted  above,  Dow  Jones  &  Company  also 
has  a  policy  in  place  to  prevent  the 
potential  misuse  of  material,  non-public 
information  by  members  of  the  Wall 
Street  Journal  managerial  and  editorial 
staff  in  connection  with  the 
maintenance  of  the  Index.  ^^ 

Market-Impact.  The  Commission 
believes  that  the  listing  and  trading  of 
options,  including  full-value  LEAPS,  on 
the  DJIA  will  not  adversely  impact  the 
underlying  seciuities  markets.'*  First,  as 
described  above,  the  Index  is  broad- 
based  and  comprised  of  30  stocks,  with 
no  one  stock  dominating  the  Index. 
Second,  as  noted  above,  the  stocks 
contained  in  the  Index  have  large 
capitalizations  and  are  actively-traded. 
Specifically,  as  noted  above,  the  average 
daily  trading  volume  for  the  component 
stocks  over  the  six  month  period  from 
December  1996  to  May  1997  ranged 
from  a  high  of  8.2  million  to  a  low  of 
515,000.3'  Third,  the  14)00,000  contract 
position  and  exennse  limits  for 
contracts  based  on  one-one-hundredth 


"  See,  e.g..  SecuiitiM  Exchange  Act  Relaaae  N«. 
31243  (September  28.  1992).  57  FR  4S849  (Octo^r 
S.  1992)  (OOE-91-S1)  (order  approving  the  liadi^ 
of  options  on  the  C30E  Biotech  Index). 

"  See  supra  note  14. 

^  See  Amendment  No.  1.  supra  iwte  3. 

>•  In  addition,  the  CBOE  has  represented  that  it 
and  OPRA  have  the  necessary  systems  capacity  to 
support  those  new  series  of  index  options  that 
would  result  from  the  introduction  of  Index  options 
and  fXJEX  Options. 

"  Should,! 0%  or  more  of  the  weight  of  the  Index 
be  composed  of  stocks  trading  at  less  than  20.000 
per  day.  CBOE  will  notify  Commission  staff.  See 
Amendment  No.  1,  tupra  note  3. 


of  the  value  of  the  DJIA  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  Fourth, 
currently  all  stocks  comprising  the 
Index  are  options  eligible  and  CBOE 
will  notify  the  Conunission  if  less  than 
80%  of  the  Index  continues  to  be 
eligible  for  options  trading.  Fifth,  the 
risk  to  investors  of  contra-party  non- 
performance will  be  minimized  because 
the  Index  options  and  LEAPS  will  be 
issued  and  guaranteed  by  the  OCC, 
similar  to  all  other  standardized  options 
traded  in  the  United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Index  options  based  on 
the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  on  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stocks  underlying  options  on  the 
Index.*" 

F1£X  Options.  The  Commission  also 
believes  that  the  proposal  to  list  DJIA 
FLEX  options  should  encourage  fair 
competition  among  brokers  and  dealers 
and  exchange  markets,  by  allowing  the 
Exchange  to  compete  with  the  growing 
OTC  market  in  customized  index 
options. 

The  Commission  believes  the 
Exchange's  proposal  reasonably 
addresses  its  desire  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 
OTC  market  in  order  to  satisfy  their 
hedging  needs.  Additionally,  the 
Commission  believes  that  the 
Exchange's  proposal  will  help  promote 
the  maintenance  of  a  fair  and  orderly 
market,  consistent  with  Sections^  6(b)(5) 
and  11(a)  of  the  Act,  because  the 
purpose  of  the  proposal  to  list  DJIA 
FLEX  options  is  to  extend  the  benefits 
of  a  listed,  exchange  market  to  index 
options  that  are  more  flexible  than 
current  listed  options  and  that  currently 
trade  OTC.^s  The  benefits  of  the 
Exchange's  options  market  include,  but 
are  not  limited  to,  a  centralized  market 
center,  an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  parameters  and 
procedures  for  clearance  and  settlement. 


x  See,  e.g..  Securities  Exchange  Act  Release  No. 
30944  (July  21. 1992).  57  FR  33376  (July  28,  1992) 
(CBOE-92-09)  (order  approving  position  limits  for 
European-style  Standard  h  Poor's  SOO  Stock  Index 
options  settled  based  on  the  opening  prices  of 
component  securities). 

"  As  noted  above,  FLEX  options  allow  investors 
to  customize  certain  terms,  including  size,  tann  to 
expiration,  exercise  style,  exercise  price,  and 
aacarcise  settlement  value. 
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and  the  guarantee  of  OCC  for  all 
contracts  traded  on  the  Exchai^. 

The  Commission  notes  that  IT.£X 
index  options  on  the  DJIA  can  be 
constructed  with  expiration  exercise 
settlement  based  on  the  closing  values 
of  the  component  securities,  which 
could  potentially  result  in  adverse 
effects  for  the  markets  in  these 
seciuities.***  Although  the  Commission 
continues  to  believe  that  basing  the 
settlement  of  index  products  on  opening 
as  opposed  to  closing  prices  on 
Expiration  Friday  helps  alleviate  stock 
market  volatility,  *^  these  market  impact 
concerns  are  reduced  in  the  case  of 
FLEX  options  on  the  DJIA  because 
expiration  of  these  options  will  not 
correspond  to  the  normal  expiration  of 
any  Non  FLEX  options  (including 
options  overlying  the  DJIA),  stock  index 
futures,  and  options  on  stock  index 
futures.  In  particular,  FLEX  options, 
will  never  expire  on  any  "Expiration 
Friday,"  because  under  CBOE  rules  the 
expiration  date  of  a  FLEX  option  may 
not  occur  on  a  day  that  is  on,  or  within, 
two  business  days  of  the  expiration  date 
of  a  Non-FLEX  option.  The  Commission 
believes  that  this  should  reduce  the 
possibility  that  the  exercise  of  FLEX 
options  at  expiration  will  cause  any 
additional  pressure  on  the  market  for 
underlying  securities  at  the  .same  time 
Non-FLEX  options  expire. 

Nevertheless,  because  the  position 
limits  for  FLEX  index  options  on  the 
DJIA  are  much  higher  than  those 
currently  proposed  for  the 
corresponding  non-FLEX  Index  options 
and  open  interest  in  one  or  more  FLEX 
options  on  the  DJIA  might  have  an 
impact  on  the  securities  markets  for  the 
securities  imderlying  FLEX  options.  The 
Commission  expects  the  Exchange  to 
monitor  the  actual  effect  of  FLEX 
options  on  the  DJIA  once  trading 
commences  and  take  prompt  action 
(including  timely  communication  with 
the  self-regulatory  organizations 
responsible  for  oversight  of  trading  in 
the  underlying  securities)  should  any 
unusual  market  effects  develoi). 

Accelerated  Approval  of  Amendment 
Nos.  1  and  2.  The  Commission  finds 
good  cause  to  approve  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Specifically,  by 
stating  that  CBOE  will  notify  the 
Commission  in  certain  circumstances 
regarding  the  weighting,  capitalization, 
and  number  of  DJIA  component  stocks, 
specified  above,  and  by  describing  Dow 


**See.  e.g..  Securities  Exchange  Act  Release  No. 
30944  (July  21, 1992),  57  FR  33376  (July  28, 1992). 
«»W. 


Jones  procedures  for  replacing 
component  stocks.  Amendment  No.  1 
will  help  to  ensure  that  the  Commission 
receives  adequate  notice  of  material 
changes  in  component  stocks  of  the 
DJL\. 

Amendment  Nos.  1  and  2  also  amend 
Interpretation  and  Policy  .03  under 
CBOE  Rule  6.42  to  specify  that  the  DJIA 
options  priced  at  $3  or  above  will  be 
traded  in  eighths  of  a  dollar,  unless  the 
CBOE  Board  of  Directors  determines 
that  the  minimum  increment  shall  be 
sixteenths  of  a  dollar;  CBOE  will  give  at 
least  one  week  notice  to  its  members 
and  member  firms  prior  to 
implementing  such  a  change  and  will 
file  any  proposed  rule  changes 
necessary  to  conform  its  rules  to  such  a 
change.  This  portion  of  Amendment 
Nos.  1  and  2  clarifies  the  minimum 
trading  increment  for  DJIA  options  and 
the  procedure  by  which  CBOE,  through 
its  Board,  can  modify  that  increment  It 
also  ensures  that  investors  will  have 
adequate  notice  of  any  changes  in  the 
trading  increments  as  well  as  that 
proposed  rule  change(s)  under  Section 
19(b)  of  the  Act  will  be  filed  with  the 
Commission  as  appropriate.  The 
Commission  fiirther  believes  that  these 
proposed  amendments  raise  no  new 
regulatory  issues.  Finally,  the 
Commission  notes  that  no  comments 
were  received  on  the  original  CBOE 
proposal,  which  was  subject  to  the  full 
21 -day  notice  and  comment  period. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act  to  approve 
Amendment  Nos.  1  and  2  to  the 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendments 
Nos.  1  and  2  to  the  rule  proposal. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 


submissions  should  refer  to  File  No. 
SR-CBOE-97-26  and  should  be 
submitted  by  October  2. 1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*^  that  the 
proposed  rule  change  (SR-CBOE-97- 
26)  including  Amendment  Nos.  1  and  2, 
is  approved.  In  addition,  for  purposes  of 
trading  FLEX  Options  on  the  Index,  the 
Commission  also  finds,  pursuant  to  Rule 
9b-l  under  the  Act,  that  such  options 
are  standardized  options  for  purposes  of 
the  options  disclosure  framework 
established  imder  Rule  9b-l. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Mai^aret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-24038  Filed  9-10-07;  8:45  am] 
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Setf-Ragulatory  Organizations; 
Chicago  Board  Options  Exchanga, 
Inc.;  Ordar  Granting  Approval  to 
Proposad  Rula  Changs  and  Notice  of 
HIing  and  Order  Granting  Acceierated 
Approval  of  Amendment  No.  1  to 
Proposed  Rule  Char>ge  Relating  to 
Listing  of  Regular  Options,  Full  and 
Reduced  Value  Long-Term  Index 
Options,  and  FLEX  Options  on  the  Dow 
Jones  Utility  Average 

September  3, 1997. 

L  Introduction 

On  June  23, 1997,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or  " 
Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
list  regular  options,  full  and  reduced 
value  long-term  index  options 
("LEAPS"),  and  flexible  exchange 
options  ("FLEX")  on  the  Dow  Jones 
Utility  Average. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  8, 1997.'  No  comments 
were  received  on  the  proposal.  On 
August  12, 1997,  the  CBOE  submitted 


« 15  U.S.C  78i(bK2). 
«s  17  CFR  20a.3O-3(a)  (12)  and  (51). 
>  IS  VS.C  7aa(b)(l). 
» 17  CFR  240.196-4. 

'  Securities  Exchange  Act  Release  Ho.  38790 
(June  30.  1997),  62  FK  36592  Quly  8, 19B7). 
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Amendment  No.  1  to  the  proposed  rule 
change.*  This  order  approves  the 
'proposal,  as  amended,  and  solicits 
comment  on  Amendment  No.  1. 

IL  Deacriptioa  of  the  Proposal 

A.  General 

The  CBOE  proposes  to  list  and  trade 
options  on  the  Dow  Jones  Utility 
Average  ("DJUA"  or  "Index"),  an  index 
developed  by  Dow  Jones  &  Company. 
The  options  on  the  Index  will  be  based 
on  the  fiill  value  of  the  Index.  The  CBOE 
also  proposes  to  list  LEAPS  on  a  full 
value  index  level  ("full  value  LEAPS") 
and  reduced-value  LEAPS  on  the 
Index.^  For  reduced-value  LEAPS,  the 
underlying  value  would  be  computed  at 
one-tenth  of  the  Index  level.  Reduced  or 
full  value  LEAPS  will  trade 
independent  of  and  in  addition  to 
regular  Index  options  traded  on  the 
CBOE.  The  CBOE  will  also  provide  for 
the  trading  of  FLEX  Options  on  the 
Index.^ 

B.  Composition  of  the  Index 

The  DJUA  was  first  calculated  on 
January  2, 1929,  and  is  based  on  15  of 
the  largest,  most  liquid  U.S.  utility 
industry  stocks.  All  fifteen  of  the  stocks 
in  the  Index  currently  trade  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE").' 
All  of  the  component  stocks  are 
"reported  securities"  as  that  term  is 
defined  in  Rule  llAa3-l  of  the  Act." 
The  Index  is  price  weighted  and  will  be 


♦  In  Amendment  No.  1 .  the  C30E  represents  that 
it  will  notify  the  Commission  if  the  Index  fails  to 
meet  maintenance  standards  identical  to  those  in 
CBOE  Rule  24.2.  In  addition.  Amendment  No.  1 
states  that  the  position  limits  for  FLEX  options  will 
be  set  at  4  times  the  limits  applicable  for  industry 
index  options  set  forth  in  Rule  24.4(A)(aKi)-  Finally. 
Amendment  No.  1 .  in  an  attached  letter  from  Dow 
)ones.  describes  their  procedures  for  replacing 
Index  components  and  outlines  their  conflict  of 
interest  policy.  See  letter  from  Eileen  Smith. 
Director,  Product  Development,  CBOE  to  John 
Ayanian,  Special  Counsel,  Division  of  Market 
Regulation.  SBC  dated  August  1, 1997  (Amendment 
Nal). 

s  "LEAPS"  is  an  acronym  for  Long-Tenn  Equity 
Anticipation  Sectirities.  LEAPS  are  long-term  index 
option  series  that  expire  from  1 2  to  36  months  from 
their  date  of  issuance.  See  CBOE  Rule  24.9(bMl). 

*  FLEX  options  are  standardized  options  that 
provide  investors  with  the  ability  to  customize 
basic  option  features,  including  size,  expiration 
date,  exercise  style,  and  exercise  price. 

'The  D|UA  currently  consists  of  the  following 
companies:  American  Electric  Power  Co..  Inc.. 
Columbia  Gas  System.  Inc.,  Consolidated  Natural 
Gas  Co..  Duke  Power  Co.,  Consolidated  Edison  Co. 
of  New  York.  Edison  International  Inc.,  Enron 
Corp.,  Noram  Energy  Corp.,  PC  and  E  Corp.,  Peco 
Enesgy  Co..  Public  Service  Enterprise  Group,  Inc., 
Southern  Co.,  Texas  Utilities  Co.,  Unicom  Corp.  and 
Williams  Companies,  Inc. 

•See  17  CFR  240.11Aa3-l.  A  "reported  security" 
is  defined  in  paragraph  (a)(4)  of  this  Rule  as  "any 
listed  equity  security  or  NASDAQ  security  for 
which  transaction  reports  are  required  to  be  made 
oo  a  real-time  basis  pursuant  to  an  eSactive 
transaction  reporting  plan." 


calculated  on  a  real-time  basis  using  last 
sale  prices. 

As  of  the  close  of  trading  on  June  5, 
1997,  the  Index  had  a  closing  value  of 
221.11."  Also,  as  of  the  close  of  trading 
on  June  5. 1997,  the  market 
capitalizations  of  the  individual 
securities  in  the  Index  ranged  from  a 
high  of  $14.1  billion  (Southern  Co.)  to 
a  low  of  $2.1  billion  (Noram  Energy 
Corp.).  with  a  mean  and  median  of  $7.2 
billion  and  $6.9  billion,  respectively. 
The  total  market  capitalization  of  the 
securities  in  the  index  was  $107.5 
billion.  The  total  number  of  shares 
outstanding  for  the  issuers  in  the  index 
range  from  a  high  of  674  million  shares 
(Southern  Co.)  to  a  low  of  $5  million 
shares  (Columbia  Gas  System,  Inc.).  The 
price  per  share  of  the  securities  in  the 
Index  ranged  from  a  high  of  S65.75 
(Columbia  C^  System,  Inc.)  to  a  low  of 
$15  (Noram  Energy  Corp.)  with  a  six- 
month  mean  and  median,  for  the  period 
ending  June  5, 1997  of  $33,267  and  $29. 
respectively.  In  addition,  the  average 
daily  trading  volume  for  securities  in 
the  Index  ranged  from  a  high  of 
1,261.386  shares  (PC  and  E  Corp.)  to  a 
low  of  203,472  shares  (Columbia  Gas 
System.  Inc.),  with  the  mean  and 
median  670.171  and  733,286. 
respectively.  Lastly,  no  one  security 
accounted  for  more  than  13.18  percent 
of  the  Index's  total  value  (Columbia  Gas 
System,  Inc.).  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounted  for  49.81  percent  of 
the  Index's  value.  The  percentage 
weighting  of  the  lowest  weighted 
component  was  3.01  percent  (Noram 
Energy  Corp.)  and  the  percentage 
weighting  of  the  five  smallest  issues 
accoimted  for  20.07  percent  of  the 
Index's  value.  Finally,  all  of  the 
component  stocks  in  the  Index  are 
options  eligible  and  currently  the 
subject  of  trading  in  equity  options. 

C.  Maintenance 

Dow  Jones  &  Company  is  responsible 
for  maintenance  of  the  DJUA.  Dow  Jones 
&  Company  may  change  the 
composition  of  the  Index  at  any  time  to 
reflect  the  conditions  in  the  utilities 
industry.  The  Managing  Editor  of  the 
Wall  Street  Journal  is  responsible  for 
component  additions  and  deletions.  The 
components  of  the  Index  are  not 
formally  reviewed  on  any  set  schedule. 
The  Managing  Editor  of  the  Wall  Street 
Journal  selects  stocks  that  he  believes 
best  reflect  the  utility  sector  of  the 
economy  and  of  the  stock  market.  The 
Managing  Editor  usually  consults  one  to 
three  senior  editors  of  The  Wall  Street 


*Tha  DfUA  was  first  calculated  on  January  2, 
1929  and  the  index  value  was  85.64  on  that  date. 


Journal  about  prospective  changes. 
Though  various  data  might  be  gathered 
for  reference,  this  is  a  subjective 
decision.  Index  maintenance  includes 
monitoring  and  completing  the 
adjustments  for  company  additions  and 
deletions,  stock  splits,  stock  dividends 
(other  than  an  ordinary  cash  dividend), 
and  stock  price  adjustments  due  to 
company  restructuring  or  spinofEs.  In 
almost  all  instances,  a  stock  is  removed 
inunediately  from  the  DJUA  when  the 
company  files  for  protection  under 
bankruptcy  laws.  If  required,  the  Index 
Divisor  will  be  adjusted  to  accoimt  for 
any  of  the  above  changes.  Changes  to 
the  Index  are  announced  in  the  Wall 
Street  Journal  and  through  the  Dow 
Jones  New  Service  generally  two  to 
three  trading  days  prior  to 
implementation.  Generally,  Index 
components  are  replaced  infrequently. 
The  Index  is  currently  composed  of  15 
stocks  and  it  is  expected  that  it  will 
remain  at  15. 

The  Exchange  has  represented  that  it 
will  notify  the  Commission  in  the  event 
that  the  following  maintenance  criteria 
are  not  met:  (1)  the  market  value  of  any 
component  stock  is  less  than  $75 
million  except  that  the  lowest  weighted 
components  comprising  not  more  than 
10%  of  the  weight  of  the  index  cannot 
have  market  values  less  than  $50 
million:  (2)  less  than  90%  of  the  weight 
of  the  Index  is  represented  by 
component  stocks  that  are  options 
eligible  or  less  than  80%  of  the  number 
of  components  are  options  eligible;  (3) 
if  any  component  stock  trades  less  than 
500,000  shares  per  month  in  each  of  the 
last  6  months,  except  that  for  the  lowest 
weighted  components  comprising  not 
more  than  10%  of  the  weight  of  the 
index,  volume  must  be  at  least  400,000 
shares  in  each  of  the  last  6  months;  (4) 
the  largest  component  stock  accounts 
for  more  than  25%  of  the  weight  of  the 
index  or  the  largest  5  component  stocks 
in  the  aggregate  account  for  more  than 
60%  of  the  weight  of  the  index  and  (5) 
the  number  of  stocks  in  the  index  is 
increased  or  decreased  by  more  than  */i. 

D.  Applicability  of  CBOE  Rules 
Regarding  Index  Options 

As  modified  herein,  the  rules  in 
Chapter  XXIV  of  the  CBOE  Rules  will  be 
applicable  to  DJUA  Index  options,  full- 
value  and  reduced-value  Index  LEAPS 
and  FLEX  options.  Those  rules  address, 
among  other  things,  the  applicable 
position  and  exercise  limits,  policies 
regarding  trading  halts  and  suspensions, 
and  margin  treatment  for  narrow-based 
index  options. 
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E.  Calculation  of  the  Index 

The  DJUA  is  a  price-weighted  index. 
The  level  of  the  Index  reflects  the  total 
price  of  the  component  stocks  divided 
by  the  Index  Divisor.  The  daily 
calculation  of  the  DJUA  is  computed  by 
dividing  the  aggregate  price  of  the 
companies  in  the  Index  by  the  Index 
Divisor.  The  Divisor  keeps  the  Index 
comparable  over  time  and  is  adjusted 
periodically  to  maintain  the  Index.  The 
values  of  the  Index  will  be  calculated 
continuously  by  Dow  Jones  &  Company 
or  its  designee  and  will  be  disseminated 
at  15-8econd  intervals  during  regular 
CBOE  trading  hours  to  market 
information  vendors  via  the  Options 
Price  Reporting  Authority  ("OPRA")  or 
the  Consolidated  Tape  Association. 

F.  Contract  Specifications 

The  proposed  options  will  be  cash- 
setUed,  European-style  options.'"  The 
trading  hours  for  options  on  the  Index 
will  be  irom  8:30  a.m.  to  3:02  p.m. 
Chicago  time.  Strike  prices  will  be  set  to 
bracket  the  index  in  2V2  point 
increments  or  Heater.  In  addition, 
pursuant  to  CBOE  rule  24.9,  there  may 
be  up  to  six  expiration  months 
outstanding  at  any  given  time. 
Specifically,  there  may  be  up  to  three 
expiration  months  from  the  March, 
Jime,  September,  and  December  cycle, 
plus  up  to  three  additional  near-term 
months  so  that  the  two  nearest-term 
months  will  always  be  available.  As 
described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  irom  12 
to  36  months  from  the  date  of  issuance. 

G.  Settlement  of  Index  Options 

The  proposed  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  Trading  in  the  expiring  contract 
month  will  normally  cease  at  3:02  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  imless  there  is  an 
intervening  holiday).  The  exercise 
settiement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  Dow 
Jones  based  on  the  opening  prices  of  the 
component  securities  on  the  business 
day  prior  to  expiration.  If  a  stock  fails 
to  open  for  trading,  the  last  available 
price  on  the  stock  will  be  used  in  the 
calculation  of  the  index,  as  is  done  for 
cunenUy  listed  indexes."  When  the  last 


trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  CBOE 
is  closed  on  the  Fritiay  before 
expiration),  the  last  trading  day  for 
expiring  options  will  be  Wednesday  and 
the  exercise  settiement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  opening*  of  regular  Thursday 
trading. 

H.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced  Value  DJUA 
Index 

The  Exchange's  proposal  provides 
that  the  Exchange  may  list  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  on  the  Index's  fuU 
value.  In  lieu  of  such  long-term  options 
on  a  full  value  Index  level,  the  Exchange 
may  instead  list  long-term,  reduced 
value  put  and  call  options  based  on  one- 
tenth  (VioUi)  die  Index's  full  value.  The 
ciuxent  and  closing  index  value  of  any 
such  reduced-value  LEAP  will,  after 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth.  In  either  event, 
the  interval  between  expiration  months 
for  either  a  full  value  or  reduced  long- 
term  option  will  not  be  less  than  six 
months.  The  trading  of  any  longer  term 
options  would  be  subject  to  the  same 
rules  which  govern  the  trading  of  all 
Exchange's  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures  and  all  options  will  have 
Europetm-style  exercise. 

/.  FLEX  Option  Trading 

The  Exchange  proposes  to  list  FLEX 
Index  options  on  the  DJIA.  FLEX 
options  give  investors  the  ability,  within 
specified  limits,  to  designate  certain  of 
the  terms  of  the  options.  In  recent  years, 
an  over-the-coimter  ("OTC")  market  in 
customized  options  has  developed 
which  permits  participants  to  designate 
the  basic  terms  of  the  options,  including 
size,  term  to  expiration,  exercise  style, 
exercise  price,  and  exercise  settiement 
value,  in  order  to  meet  their  individual 
investment  needs.  Participants  in  this 
OTC  market  are  typically  institutional 
investors,  who  buy  and  sell  options  in 
large-size  transactions  through  a 
relatively  small  number  of  seciuities 
dealers.  To  compete  with  this  growing 
OTC  market  in  customized  options,  .the 


"•A  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 

"  The  Commission  notes  that  pursuant  to  Article 
XVU,  Section  4  of  the  Options  Clearing 
Corporation's  ("OOC")  by-laws,  OCC  is  empowered 


to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further,  OCC  has  the 
authority  to  fix  an  exercise  settiement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  [i.e.,  the  value  used 
for  exercise  settiement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  Act  Release 
No.  37315  (June  17.  1996),  61  FR  42671  (order 
approving  SR-OCC-«S-19). 


CBOE  permits  FLEX  index  options 
trading  in  an  exchange  auction  market 
environment,  with  OCX:  as  issuer  and 
guarantor.'^  The  Exchange's  proposal 
will  allow  FLEX  option  market 
participants  to  designate  the  following 
contract  terms  for  FLEX  options  on  the 
DJUA:  (1)  Exercise  price;  (2)  exercise 
style  (i.e.,  American,'^  European,'*  or 
capped  »s);  (3)  expiration  date; »«  (4) 
option  type  (put,  call,  or  spread);  and  (5) 
form  of  settiement  (A.M.,  P.M.  or 
average). 

The  Exchange  is  proposing  changes  to 
its  FLEX  rules  to  provide  for  the  trading 
of  FLEX  options  on  the  DJUA.  The 
proposed  chpnges  include  an 
amendment  to  the  FLEX  Option 
position  limits.  Position  limits  would  be 
as  established  by  the  Exchange  but  in  no 
event  would  be  greater  than  four  times 
the  limits  for  standard  options  on  the 
DJUA." 

/.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Halts 

The  proposal  provides  that  Exchange 
rules  that  are  applicable  to  the  trading 
of  narrow-based  index  options  will 
apply  to  the  trading  of  options  on  the 
Index.  Specifically.  Exchange  rules 
governing  margin  requirements, " 


"The  Commission  has  previously  designated 
FLEX  index  options  as  standardized  options  for  the 
purposes  of  the  options  disclosure  framewoili 
established  under  Rule  9b-l  of  the  Act.  See 
Securities  Exchange  Ad  Release  No.  31910 
(February  23.  1993),  S8  FR  12056  (March  2,  1993). 
In  addition,  the  ComiQission  has  approved  the 
listing  by  CBOE  of  FLEX  Index  options  on  the  S*P 
100  ("OEX  •).  S&P  500  CSPX").  Nasdaq  100,  and 
Russell  2000  Indexes.  See  Securities  Exchange  Act 
Release  Nos.  31920  (February  24.  1993).  58  FR 
12280  (March  3.  1993)  (approval  of  FLEX  options 
on  the  SPX  and  OEX  indexes);  34052  (May  12, 
1994),  59  FR  25972  (May  18.  1994)  (approval  of 
FLEX  options  on  the  Nasdaq  100  index):  and  32604 
(July  29, 1993),  58  FR  41814  (August  5,  1993) 
(approval  of  FLEX  options  on  tiie  Russell  2000 
index), 

"  An  American-style  option  is  ooe  that  may  be 
exercised  at  any  time  on  or  before  the  expiration 
date. 

>*  A  European-style  option  is  one  that  may  bs 
exercised  only  during  a  limited  period  of  tiine  prior 
to  expiration  of  the  option. 

■>  A  capped-style  index  option  is  one  that  is 
automatically  exercised  prior  to  expiration  when 
the  cap  index  value  is  less  than  or  equal  to  the 
index  value  for  calls  or  when  the  cap  index  value 
is  greater  than  or  equal  to  the  index  value  for  puts. 
"The  expiration  date  of  a  FLEX  option  may  not 
bll  on  a  day  that  is  on,  or  within  two  business  days, 
of  the  expiration  date  of  a  Non-FLEX  option. 
"  See  Amendment  No.  1 ,  supra  note  4. 
'■Pursuant  to  CBOE  Rule  24.11,  the  margin 
requirements  of  the  Index  options  will  be:  (1)  for 
short  positions,  100%  of  the  current  market  value 
of  the  options  contract  plus  20%  of  the  underiying 
aggregate  Index  value,  less  any  out-of-the-money 
amount,  with  a  minimum  requirement  of  the 
options  premium  plus  10%  of  the  underlying  Index 
value:  and  (2)  for  long  term  optioiu  positions.  100% 
of  the  options  premium  paid. 
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position  and  exercise  limits,  *'  and 
trading  halt  procedures  ^°  that  are 
applicable  to  trading  of  narrow-based 
index  options  will  apply  to  options 
traded  on  the  Index.  Posidon  limits  on 
reduced  value  long-term  DJUA  Index 
options  will  be  equivalent  to  the 
position  limits  for  regular  (full  value) 
Index  options  and  would  be  aggregated 
with  such  options  (for  example,  if  the 
position  limit  for  the  full  value  options 
is  15,000  contracts  on  the  same  side  of 
the  market,  then  the  position  limit  for 
the  reduced  value  options  will  bie 
150,000  contracts  on  the  same  side  of 
the  market). 

K.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index.  These  procedures  include 
complete  access  to  trading  activity  in 
the  underlying  securities.  Further,  the 
Intermarket  Surveillance  Group  ("ISG") 
Agreement,  dated  July  14, 1983,  as 
amended  on  January  29,  1990,  will  be 
applicable  to  the  trading  of  options  on 
the  Index.2i 

Dow  Jones  &  Company  also  has  a 
policy  in  place  to  prevent  the  potential 
misuse  of  material,  non-public 
information  by  members  of  the  Wall 
Street  Journal  managerial  and  editorial 
staff  in  connection  with  the 
maintenance  of  the  Index.  Specifically, 
the  managerial  and  editorial  staff  of  the 
Wall  Street  Journal  are  subject  to  the 
Dow  Jones  &  Company  conflicts-of- 
interest  policy  which  prohibits,  upon 


"Pursuant  to  CBOE  Rules  24.4A  and  24.5. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  15.000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  24.4A  and 
24.5  that  a  lower  limit  is  warranted. 

"•Pursuant  to  CBOE  Rule  24.7.  the  trading  of 
options  on  the  Index  will  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index's  value  is  baited  or  suspended. 

"  ISC  was  formed  on  )uly  14.  1983  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Croup  Agreement,  July  14, 
1983.  The  most  recent  amendment  lo  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  Ihereafler. 
was  signed  by  ISC  members  on  January  29,  1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Croup  Agreement,  lanuory  29,  1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange.  Inc.:  the  Boston  Stock  Exchange.  Inc.;  the 
CBOE:  the  Chicago  Stock  Exchange.  Inc.:  the 
National  Association  of  Securities  Dealers.  Inc.:  the 
NYSE;  the  Pacific  Stock  Exchange.  Inc.:  and  the 
Philadelphia  Stock  Exchange.  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  slock  index 
futures  exchanges  (e.g..  the  Chicago  Mercantile 
Exchange  and  the  Chicago  board  of  Trade)  joined 
the  ISG  as  affiliate  members  in  1990. 


penalty  of  dismissal,  the  use  or 
dissemination  of  any  vital  information 
prior  to  publication. '^ 

m.  Findingcard  Conclusions 

The  Conunission  find  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,^3  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).2* 
Specifically,  the  Commission  finds  that 
the  trading  of  options  on  the  Index, 
including  full-value  and  reduced  value 
Index  LEAPS  and  FLEX  options,  will 
serve  to  promote  the  public  interest  and 
help  to  remove  impediments  to  a  free 
and  open  securities  market  by  providing 
investors  with  an  additional  means  to 
hedge  exposure  to  market  risk 
associated  with  stocks  in  the  utility 
sector.2^  The  trading  of  options  in  the 
DJUA,  however,  raises  several  issues 
relating  to  index  design,  investor 
protection,  surveillance,  and  market 
impact.  The  Commission  l>elieves,  for 
the  reasons  discussed  below,  that  the 
CBOE  has  adequately  addressed  the 
issues. 

A.  Index  Design  and  Structure 

The  DJUA  is  comprised  of  only  fifteen 
stocks,  all  of  which  are  within  one 
industry  segment,  the  utility  industry 
segment.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  for  the 
CBOE  to  apply  its  rules  governing 
narrow-based  index  options  to  trading 
in  the  Index  options  including  for 
margin  and  position  and  exercise  limit 
purposes.** 

The  Commission  also  believes  that  the 
liquid  markets,  large  capitalizations, 
and  relative  weightings  of  the  index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  as  of  June  5, 1997, 
the  overwhelming  majority  of  the  stocks 


"  See  Amendment  No.  1.  supra  note  4. 

"  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C§78c(f). 

"15U.S.C  78f(b)(S). 

"  Pursuant  to  Section  6(bM5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Index  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  utility  sector  m  the  U.S.  stock 
markets. 

>*  See  supra  notes  18  through  20,  and 
accompanying  text. 


that  comprise  the  Index  are  actively 
traded,  with  a  mean  and  median  daily 
trading  volume  670,171  and  733,268 
shares,  respectively.*'  Second,  the 
market  capitalizations  of  the  stocks  in 
the  Index  are  very  large,  ranging  bom 
S2.1  billion  to  $14.1  billion,  with  the 
mean  and  median  being  $7.2  billion  and 
$6.9  billion,  respectively.  Third, 
although  the  Index  is  only  comprised  of 
fifteen  component  stocks,  no  one  stock 
or  group  of  stocks  dominates  the  Index. 
Specifically,  no  one  stock  comprises 
more  than  13.18%  of  the  Index  total 
value  and  the  percentage  weighting  of 
the  five  letrgest  issues  in  the  Index 
accotmts  for  49.81%  of  the  Index's 
value.  Fourth,  all  of  the  stocks  in  the 
Index  are  currently  the  subject  of  equity 
options  trading.*"  Fifth,  the  Exchange 
has  represented  that  it  will  notify  the 
Commission  in  the  event  that  the 
following  maintenance  criteria  are  not 
met:  (1)  the  market  value  of  any 
component  stock  is  less  than  $75 
million  except  that  the  lowest  weighted 
components  comprising  not  more  than 
10%  of  the  weight  of  the  index  caimot 
have  market  values  less  than  $50 
million;  (2)  less  than  90%  of  the  weight 
of  the  Index  is  represented  by 
component  stocks  that  are  options 
eligible  or  less  than  80%  of  the  number 
of  components  are  options  eligible;  (3) 
if  any  stock  trades  less  than  500,000 
shares  per  month  in  each  of  the  last  6 
months,  except  that  for  the  lowest 
weighted  components  comprising  not 
more  than  10%  of  the  weight  of  the 
index,  volume  must  be  at  least  400,000 
shares  in  each  of  the  last  6  months;  (4) 
the  largest  component  stock  accounts 
for  more  than  25%  of  the  weight  of  the 
index  or  the  largest  5  component  stock 
accotmts  for  more  than  25%  of  the 
weight  of  the  index  or  the  largest  5 
component  stocks  in  the  aggregate 
account  for  more  than  60%  of  the 
weight  of  the  index;  and  (5)  the  nimiber 
of  stocks  in  the  index  is  increased  or 
decreased  by  more  than  Vs.  In  the  event 
the  Index  fails  to  satisfy  any  of  the 


'^In  addition,  for  the  six-month  period  ending 
June  5, 1997,  all  of  the  companies  comprising  the 
Index  had  an  average  daily  trading  volume  of  at 
least  203.472  shares  per  day. 

"The  CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
the  public  float  must  be  at  least  7.0(X).000:  (2)  there 
must  be  a  minimum  of  2.0(X)  stockholders'  (3) 
trading  volume  must  have  been  at  least  2.4  million 
over  the  preceding  twelve  months:  and  (4)  the 
market  price  must  have  been  at  least  S7.50  for  a 
majority  of  the  business  days  during  the  preceding 
three  calendar  months.  See  CBOE  Rule  5.3. 
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criteria,  CBOE  will  notify  the 
Commission  to  determine  the 
appropriate  regulatory  response, 
including  but  not  limited  to,  prohibiting 
opening  transactions,  removaJ  of  the 
securities  from  the  Index,  or 
discontinuing  the  listing  of  new  series 
of  Index  options.*^  These  maintenance 
standards  should  help  protect  against 
material  changes  in  the  composition  and 
design  of  the  Index  that  might  adversely 
affect  the  CBOE's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  DJUA  Index 
options. 30  Finally,  the  Commission  . 
believes  these  factors  minimize  the 
potential  for  manipulation  because  it  is 
unlikely  that  attempted  manipulations 
of  the  prices  of  the  Index  components 
would  affect  significantly  the  Index's 
value.  Moreover,  the  surveillance 
procediues  discussed  below  shoidd 
detect  as  well  as  deter  potential 
manipulation  and  other  trading 
abuses.^' 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Index,  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  the  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
.  compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
options  on  the  Index  will  be  subject  to 
the  same  regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  CBOE,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
options  on  the  Index.  Finally, 
replacements  of  component  securities  in 
the  Index  are  published  in  the  Wall 
Street  Joiunal  two  to  three  trading  days 


"In  addition,  if  the  composition  of  the  Index's 
underlying  securities  was  to  substantially  change, 
the  Commission's  decision  regarding  the 
appropriateness  of  the  Index's  current  maintenance 
standards  would  be  reevaluated,  and  whether 
additional  approval  under  Section  19(b)  of  the  Act 
is  necessary  to  continue  to  trade  the  product 

^  These  maintenance  standards  are  similar  to 
those  applied  to  other  index  products.  See  CBOE 
Rule  24.2(c). 

"  The  Commission  believes  that,  even  though  the 
Index  is  price  weighted,  the  high  capitalization  and 
active  trading  of  the  component  stocks  minimize 
any  manipulative  coiK^anu  that  may  arise  due  to 
the  price  weighting. 


before  they  are  implemented  to  notify 
the  public  of  changes  in  the 
composition  of  the  Index.  The 
Commission  believes  this  should  help  to 
protect  investors  and  avoid  investor 
confusion. 

C  Surveillance 

The  Exchange  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
imderlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.^*  In  this  regard,  markets 
on  which  all  of  the  components  of  the 
Index  currently  trade  are  members  of 
the  ISG,  which  provides  for  the 
exchange  of  all  necessary  surveillance 
information. 33 

As  noted  above,  Dow  Jones  & 
Company  also  has  a  policy  in  place  to 
prevent  the  potential  misus«  of  material, 
non-public  information  by  members  of 
the  Wall  Street  Journal  managerial  and 
editorial  staff  in  connection  with  the 
maintenance  of  the  Index.^^ 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  options  on  the 
Index,  including  long-term  full-value 
and  reduced-value  Index  options  and 
FLEX  options,  on  the  CBOE  will  not 
adversely  impact  the  underlying 
securities  markets.^s  First,  as  described 
above,  due  to  the  "price  weighting" 
methodology,  no  one  stock  or  group  of 
stocks  dominates  the  Index.  Second,  as 
noted  above,  the  stocks  contained  in  the 
Index  have  relatively  large 
capitalizations  and  are  relatively 
actively  traded.  Third,  the  currently 
applicable  15,000  contract  position  and 
exercise  limits  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns.  Fourth,  the  risk  to 
investors  of  contraparty  non- 
performance will  be  minimized  because 


"  See  Securities  and  Exchange  Act  Release  No. 
31243  (September  28, 1992).  S7  FR  45849  (October 
5, 1992). 

>*  See  supra  note  21  and  accompanying  text 

M  See  Amendment  No.  1,  $upra  note  4. 

"  In  addition,  CBOE  and  OPRA  have  represented 
that  CBOE  and  OPRA  have  the  necessary  systems 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
options  on  the  Index.  See  Letter  from  JpeCorrigan, 
Executive  Director,  OPRA,  to  Eileen  Smith.  Director 
of  Research  and  Product  Development.  CBOE.  dated 
)une  12. 1997. 


the  options  on  the  Index  will  be  issued 
and  guaranteed  by  OCC  just  like  any 
other  standardized  exchange-listed 
option  traded  in  the  United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  options  on  the  Index 
(including  long-term  fidl-value  and 
reduced-value  Index  options)  based  on 
the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settiement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stocks  imderlying  options  on  the 
Index.'* 

E.  FLEX  Options  Trading 

The  Commission  also  believes  that  the 
proposal  to  list  DJUA  FLEX  options 
should  encourage  fair  competition 
among  brokers  and  dealers  and 
exchange  markets,  by  allowdng  the 
Exchange  to  compete  with  the  growing 
OTC  market  in  customized  index 
options. 

The  Commission  believes  the 
Exchange's  proposal  reasonably 
addresses  its  desire  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 
OTC  maricet  in  order  to  satisfy  their 
hedging  needs.  Additionally,  the 
Commission  believes  that  the 
Exchange's  proposal  will  help  promote 
the  maintenance  of  a  bir  and  orderly 
market,  consistent  with  Sections  6(b)(5) 
and  11(a)  of  the  Act,  because  the 
purpose  of  the  proposal  to  list  DJUA 
FL^  options  is  to  extend  the  benefits 
of  a  listed,  exchange  market  to  index 
options  that  are  more  flexible  than 
current  listed  options  and  that  currently 
trade  OTC.''  The  benefits  of  the 
Exchange's  options  market  include,  but 
are  not  limited  to,  a  centralized  market 
center,  an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  parameters  and 
procediues  for  clearance  and  setUement, 
and  the  guarantee  of  OCC  for  all 
contracts  traded  on  the  Exchange. 

The  Commission  notes  that  FLEX 
index  options  on  the  DJUA  can  be 
constructed  with  expiration  exercise 
settiement  based  on  the  closing  values 
of  the  component  securities,  which 
could  potentially  result  in  adverse 
effects  for  the  markets  in  these 


**  Securities  and  Exchange  Act  Release  No.  30944 
Ouly  21.  1992).  57  FR  33376  duly  28.  1992). 

"  As  noted  above.  FLEX  options  allow  investors 
to  customize  certain  terms,  including  size,  term  to 
expiration,  exercise  style,  exercise  price,  and 
exerxnse  settlement  value. 
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securities. 3*  Although  the  Commission 
continues  to  believe  that  t>asing  the 
settlement  of  index  products  on  opening 
as  opposed  to  closing  prices  on 
Expiration  Friday  helps  alleviate  stock 
market  volatility, ^^  these  market  impact 
concerns  are  reduced  in  the  case  of 
FLEX  options  on  the  OJUA  because 
expiration  of  these  options  will  not 
correspond  to  the  normal  expiration  of 
any  non-FLEX  options  (including 
options  overlying  the  DJUA),  stock 
index  futures,  and  options  on  stock 
index  futures.  In  particular,  FLEX 
options,  will  never  expire  on  any 
"Expiration  Friday"  because  the 
expiration  date  of  a  FLEX  option  may 
not  occur  on  a  day  that  is  on.  or  within, 
two  business  days  of  the  expiration  date 
of  a  Non-FLEX  option.  The  Commission 
believes  that  this  should  reduce  the 
possibility  that  the  exercise  of  FLEX 
options  at  expiration  will  cause  any 
additional  pressure  on  the  market  for 
underlying  securities  at  the  same  time 
that  Non-FLEX  options  expire. 

Nevertheless,  because  the  position 
limits  for  FLEX  index  options  on  the 
DJUA  are  much  higher  than  those 
currentiy  proposed  for  the 
corresponding  non-FLEX  Index  options 
(i.e.,  4  times  the  existing  15,000  contract 
limit)  and  open  interest  in  one  or  more 
FLEX  option  series  could  grow  to 
significant  levels,  it  is  possible  that 
FLEX  options  on  the  DJUA  might  have 
an  impact  on  the  securities  markets  for 
the  secimties  underlying  FLEX  options. 
The  Commission  expects  the  Exchange 
to  monitor  the  actual  effect  of  FLEX 
options  on  the  DJUA  once  trading 
commences  and  take  prompt  action 
(including  timely  communication  with 
the  self-regulatory  organizations 
responsible  for  oversight  of  trading  in 
the  underlying  securities)  should  any 
unusual  market  effects  develop. 

F.  Accelerated  Approval  of  Amendment 

No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  nile  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1, 
does  raise  any  novel  issues.  It  merely 
states  that  the  Exchange  will  notify  the 
Commission  in  the  event  that  the  Index 
fails  to  meet  a  set  of  maintenance 
standards  that  are  substantially  similar 
to  existing  maintenance  standards  for 
narrow-based  indices.  These 
representations  are  identical  in  all 
material  respects  to  those  made  by  the 


^  See,  e.g.,  Socuhtia  Exchan^  Act  ReleaM  No. 
30944  Uuly  21.  1W2).  57  FK  33376  (July  28.  1992). 


Exchange  in  cormection  with  similar 
proposals  to  list  options  on  stock 
indexes.  In  addition.  Amendment  No.  1 
sets  position  limits  for  FLEX  options  at 
4  times  the  limits  applicable  for 
industry  index  options  and  includes  an 
attached  letter  from  Dow  Jones  k 
Company  describing  their  procedures 
for  replacing  Index  components  and 
outiining  their  conflict  of  interest 
policy.  The  Commission  believes, 
therefore,  that  Amendment  No.  1  further 
strengthens  and  clarifies  the  proposal, 
and  raises  no  new  regulatory  issues. 
Further,  the  Commission  notes  that  the 
original  proposal  was  published  for  the 
full  21 -day  comment  period  and  no 
comments  were  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(bM2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
Exchange's  proposal  on  an  accelerated 
basis. 

IV.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-97-28  and  should  be 
submitted  by  October  2, 1997. 

V.  Concluaion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*«  that  the 
proposed  rule  change  (SR-CBOE-97- 
28)  is  approved,  as  amended.  In 
addition,  for  purposes  of  trading  FLEX 
options  on  the  Index,  the  Commission 
also  finds,  pursuant  to  Rule  9b-l  under 
the  Act.  that  such  options  are 
standardized  options  for  purposes  of  the 


options  disclosure  frameworii 
established  under  Rule  9b-l. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Marsarat  H.  McFariand. 
Deputy  Secretary. 

(PR  Ooc.  97-24039  Filed  9-10-97;  8:45  am] 
SKJJNQ  OOOC  «»10-01-«i 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Retoaee  No.  34-39012;  FNe  No.  8R-CBOE- 
•7-27] 

Sa(f-R«gutatory  Organizations; 
Chicago  Board  Options  Exchanga, 
Inc.;  Order  Granting  Approval  to 
Proposad  Rule  Change  and  Notice  of 
Rling  and  Order  Granting  AccelefBted 
Approval  of  Annendmant  No.  1  to 
Propoaed  Rule  Change  Relating  to 
Listing  of  Regular  Options,  Full  and 
Reduced  Value  Long-Term  Index 
Options,  and  FLEX  Options  on  the  Dow 
Jonas  Tranaportation  Average 

Septemlier  3, 1997. 
L  Introduction 

On  June  23, 1997,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
list  regular  options,  full  and  reduced 
value  long-term  index  options 
("LEAPS"),  and  flexible  exchange 
options  ("FLEX")  on  the  Dow  Jones 
Transportation  Average. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  8.  1997.^  No  comments 
were  received  on  the  proposal.  On 
August  12,  1997,  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.*  This  order  approves  the 


««15U.S.C78«(bX2). 


**  17  CFK  20O.3O-3(a)  (12)  and  (SI). 

'  15  U.S.C  78«(b)(l). 

»17CFR24e.l9b-4. 

>  S«curitiM  Exchange  Act  Releaae  No.  38790 
Ouna  30.  1997],  62  FK  36592  (July  8.  1997). 

*in  Amendment  No.  1,  ttie  CBOE  represents  thai 
it  will  notify  the  CommiHion  if  the  Index  fails  to 
meet  maintenance  standards  substantially  similar  to 
those  in  CBOE  Rule  24.2.  In  addition.  Amendment 
No.  1  states  that  the  position  limits  for  FLEX 
options  will  be  set  at  4  times  the  limits  applicable 
for  industry  index  options  set  forth  in  Rule 
24.2(AMa)(i).  Finally,  Amendment  No.  1,  in  an 
attached  letter  from  Dow  |oaes.  describes  their 
procedures  for  replacing  Index  components  and 
outlines  their  conflict  of  interest  policy.  See  letter 
from  Eileen  Smith.  Director,  Product  Development. 
CBOE  to  John  Ayanian,  Special  Counsel.  Division 
of  Market  Regulation,  SEC  dated  August  1, 1997 
(Amendment  No.  1). 
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proposal,  as  amended,  and  solicits 
comment  on  Amendment  No.  1. 

n.  Description  of  the  Proposal ' 

A.  General 

The  CBOE  proposes  to  list  and  trade 
options  on  the  Dow  Jones 
Transportation  Average  ("DJTA"  or 
"Index"),  an  index  developed  by  Dow 
Jones  &  Company.  The  options  on  the 
Index  will  be  based  on  one-tenth  of  the 
value  of  the  Index.  The  C^BOE  also 
proposes  to  list  LEAPS  on  a  one-tenth 
value  index  level  ("full  value  LEAPS") 
and  reduced-value  LEAPS  on  the 
Index.'  For  reduced  value  LEAPS,  the 
underlying  value  would  be  computed  at 
one-one-hundredth  of  the  Index  level,  or 
one-tenth  of  the  value  of  full-value 
options.  Reduced  or  fiill  value  l£APS 
will  trade  independent  of  and  in 
addition  to  regular  Index  options  traded 
on  the  CBOE.  The  CBOE  will  also 
provide  for  the  trading  of  FLEX  Options 
on  the  Index.B 

B.  Composition  of  the  Index 

The  DJTA  was  first  calculated  on 
September  8.  1996,  and  is  based  on  20 
of  the  largest,  most  liquid  U.S. 
transportation  industry  stocks.  Eighteen 
of  the  stocks  in  the  Index  currently  trade 
on  the  New  York  Stock  Exchange,  Inc., 
("NYSE")  and  two  trade  throu^  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  ("Nasdaq").'  All  of  die 
component  stocks  are  "reported 
securities"  as  that  term  is  defined  in  >. 
Ride  llAa3-l  of  the  Act."  The  Index  is 
price  weighted  and  will  be  calculated 
on  a  real-time  basis  using  last  sale 
prices. 

As  of  the  close  of  trading  on  June  5. 
1997.  the  Index  had  a  closing  value  of 
2683.55.»  Also,  as  of  the  close  of  tiading 


»  "LEAPS"  is  an  acronym  (or  Long-Term  Equity 
Anticipation  Securities.  LEAPS  are  long-term  index 
option  series  that  expire  frt>ra  12  to  36  months  from 
their  dale  of  issuance.  See  CBOE  Rule  24.9(bMl). 

•FLEX  options  are  standardized  options  that 
provide  investors  with  the  ability  to  customize 
basic  option  features,  including  size,  expiration 
date,  exercise  style,  and  exercise  price. 

'  The  JDTA  currently  consists  of  the  following 
companies:  Airborne  Freight  Corp.,  Alaska  Air 
Group,  Inc..  AMR  Corp.,  APL  Ltd.,  Burlington 
Northern  Santa  Fe  Corp..  Caliber  System,  Inc..  CNF 
Transportation,  Inc.,  CSX  Corp.,  Delta  Air  Lines, 
Inc.,  Federal  Express  Corp..  Illinois  Central  Corp., 
Norfolk  Southern  Corp.  Ryder  System,  Inc., 
Southwest  Airlines  Co.,  US  Airways  Group,  Inc., 
UAL  Corp.,  Union  Pacific  Corp.,  US  Freightways 
Corp.,  XTRA  Corp.  and  Yellow  Corp. 

•See  17CFR  240.11Aa3-l.  A  "reported  security" 
is  defined  in  paragraph  (aK4)  of  this  Rule  as  "any 
listed  equity  security  or>JASDAQ  security  foe 
which  transaction  reports  are  required  to  be  made 
on  a  real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan." 

*The  DJTA  was  first  calculated  on  September  8. 
1896  and  the  index  value  was  48.55  on  that  date. 


on  June  5. 1997,  the  market 
capitalizations  of  the  individual 
securities  in  the  Index  ranged  from  a 
high  of  $16.7  billion  (Union  Pacific 
Corp.)  to  a  low  of  $352  million  (Alaska 
Air  Group,  Inc.),  with  a  mean  and 
median  of  $5.1  billion  and  $2.5  billion, 
respectively.  The  total  market 
capitalization  of  the  securities  in  the 
index  was  $101.9  billion.  The  total 
number  of  shares  outstanding  for  the 
issuers  in  the  index  range  from  a  high 
of  244  million  shares  (Union  Pacific ' 
Corp.)  to  a  low  of  14  million  shares 
(Alaska  Air  Group,  Inc.).  The  price  per 
share  of  the  securities  in  the  Index 
ranged  from  a  high  of  $97,625  (AMR 
Corp.)  to  a  low  of  $19,625  (Yellow 
.  Corp.)  with  a  six-month  mean  and 
median,  for  the  period  ending  June  5. 
1997  of  $49,475  and  $36,813, 
respectively.  In  addition,  the  average 
daily  trading  volume  for  securities  in 
the  Index  ranged  fitDm  a  high  of  971,439 
shares  (US  Airways  Group,  Inc.)  to  a 
low  of  17.242  shares  (XTRA  Corp.).  with 
the  mean  and  median  379,153  and 
336,908,  respectively.  Lastly,  no  one 
security  accounted  for  more  than  9.87 
percent  of  the  Index's  total  value  (AMR 
Corp.).  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accounted  for  45.02  percent  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  component  was 
1.98  percent  (Yellow  Corp.)  and  the 
percentage  weighting  of  the  five 
smallest  issues  accounted  for  12.8 
percent  of  the  Index's  value.  Finally,  all 
of  the  component  stocks  in  the  Index  are 
options  eligible  and  currentiy  the 
subject  of  trading  in  equity  options. 

C.  Maintenance 

Dow  Jones  &  Company  is  responsible 
for  maintenance  of  the  DJTA.  Dow  Jones 
&  Company  may  change  the 
composition  of  the  Index  at  any  time  to 
reflect  the  conditions  in  the 
transportation  industry.  The  Man  Aging 
Editor  of  the  Wall  Street  Journal  is 
responsible  for  component  additions 
and  deletions.  The  components  of  the 
Index  are  not  formally  reviewed  on  any 
set  schedule.  The  Managing  Editor  of 
the  Wall  Street  Journal  selects  stocks 
that  he  believes  best  reflect  the 
transportation  sector  of  the  economy 
and  of  the  stock  market  The  Managing 
Editor  usually  consults  one  to  three 
senior  editors  of  The  Wall  Street  Journal 
about  prospective  changes.  Though 
various  data  might  be  gathered  for 
reference,  this  is  a  subjective  decision. 
Index  maintenance  includes  monitoring 
and  completing  the  adjustments  for 
company  additions  and  deletions,  stock 
splits,  stock  dividends  (other  than  an 
ordinary  cash  dividend),  and  stock  price 


adjustments  due  to  company 
restructuring  or  spinoffs.  In  almost  all 
instances,  a  stock  is  removed 
immediately  from  the  DJTA  when  the 
company  files  for  protection  under 
bankruptcy  laws.  If  required,  the  Index 
Divisor  will  be  adjusted  to  accoimt  for 
any  of  the  above  changes.  Changes  to 
the  Index  are  announced  in  the  Wall 
Street  Journal  and  through  the  Dow 
Jones  News  Service  generally  two  to 
three  trading  days  prior  to 
implementation.  (Generally.  Index 
components  are  replaced  infr^uentiy. 
The  Index  is  currentiy  composed  of  20 
stocks  and  it  is  expected  that  it  will 
remain  at  20, 

The  Exchange  has  represented  that  it 
will  notify  the  Commission  in  the  event 
that  the  following  maintenance  criteria 
are  not  met:  (1)  The  market  value  of  any 
component  stock  is  less  than  $75 
millitm  except  that  the  lowest  weighted 
components  comprising  not  more  than 
10%  of  the  weight  of  the  index  cannot 
have  maricet  values  less  than  $50 
million;  (2)  less  than  90%  of  the  weight 
of  the  Index  is  represented  by 
component  stocks  that  are  options 
eligible  or  less  than  80%  of  the  number 
of  components  are  options  eligible;  (3) 
10%  or  more  of  the  weight  of  the  index 
is  represented  by  stocks  trading  less 
than  15,000  shares  per  day  over  the 
previous  6  month  period;  (4)  the  largest 
component  stock  accounts  for  more  than 
25%  of  the  weight  of  the  index  or  the 
largest  5  component  stocks  in  the 
aggregate  account  for  more  than  60%  of 
the  weight  of  the  index  and  (5)  the 
number  of  stocks  in  the  index  is 
increased  or  decreased  by  more  than  V^. 

D.  Applicability  of  CBOE  Rules 
Regarding  Index  Options 

As- modified  herein,  the  rules  in 
Caiapter  XXIV  of  Uie  CBOE  Rules  will  be 
applicable  to  DJTA  Index  options,  full- 
value  and  reduced-value  Index  LEAPS 
and  FLEX  options.  Those  rules  address, 
among  other  things,  the  applicable 
position  and  exercise  limits,  policies 
regarding  trading  halts  and  suspensions, 
and  mai^gin  treatment  for  narrow-based 
index  options. 

E.  Calculation  of  the  Index 

The  DJTA  is  a  price-weighted  index 
The  level  of  the  Index  reflects  the  total 
price  of  the  component  stocks  divided 
by  the  Index  Divisor.  The  daily 
calculation  of  the  DJTA  is  computed  by 
dividing  the  aggregate  price  of  the 
companies  in  the  hidex  by  the  Index 
Divisor.  The  Divisor  keeps  the  Index 
comparable  over  time  and  is  adjusted 
periodically  to  meiintain  the  Index.  The 
values  of  the  Index  will  be  calculated 
continuously  by  Dow  Jones  &  Company 
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or  its  designee  and  will  be  disseminated 
at  15-second  intervals  during  regular 
CBOE  trading  hours  to  market 
information  vendors  via  the  Options 
Price  Reporting  Authority  ("OPRA")  or 
the  Consolidated  Tape  Association. 

F.  Contract  Specifications 

The  proposed  options  will  be  cash- 
settled.  European-style  options.'"  The 
trading  hours  for  options  on  the  Index 
will  be  from  8:30  a.m.  to  3:02  p.m. 
Chicago  time.  Strike  prices  will  be  set  to 
bracket  the  index  in  2Vz  point 
increments  or  greater.  In  addition, 
pursuant  to  CBOE  Rule  24.9,  there  may 
be  up  to  six  expiration  months 
outstanding  at  any  given  time. 
Specifically,  there  may  be  up  to  three 
expiration  months  &om  the  March, 
June,  Septeml>er,  and  December  cycle, 
plus  up  to  three  additional  near-term 
months  so  that  the  two  nearest-term 
months  will  always  be  available.  As 
described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from  12 
to  36  months  from  the  date  of  issuance. 

G.  Settlement  of  Index  Options 

The  proposed  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  Trading  in  the  expiring  contract 
month  will  normally  cease  at  3:02  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  Dow 
Jones  based  on  the  opening  prices  of  the 
component  securities  on  the  business 
day  prior  to  expiration.  If  a  stock  fails 
to  open  for  trading,  the  last  available 
price  on  the  stock  will  be  used  in  the 
calculation  of  the  index,  as  is  done  for 
currently  listed  indexes.  >>  When  the  last 
trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  CBOE 
is  closed  on  the  Friday  before 
expiration),  the  last  trading  day  for 


*o  A  European^tyle  option  can  be  mercised  only 
during  a  specified  perioid  before  the  option  expires. 

■*  The  CommiMion  notes  that  pursuant  to  Article 
XVII,  Section  4  of  the  Options  Clearing 
Corporation's  ("OCC")  by-laws,  OCC  is  empowered 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further.  OCC  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  (i.e..  the  value  used 
for  exercise  settlement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  .\ct  Release 
No.  37315  dune  17.  1996).  61  FR  42671  (order 
approving  SR-OCC-95-19). 


expiring  options  will  be  Wednesday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  opening  of  regular  Thursday 
trading. 

H.  Listing  of  Long-Term  Options  on  the 
Full- Value  or  Reduced  Value  DJTA 
Index 

The  Exchange's  proposal  provides 
that  the  Exchange  may  list  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  on  one-tenth 
(*Aoth)  the  Index's  full  value,  which  is 
the  same  value  used  to  calculate  regular 
options  on  the  Index.  In  lieu  of  such 
long-term  options  on  a  one-tenth  value 
Index  level,  the  Exchange  may  instead 
list  long-term,  reduced  value  put  and 
call  options  based  on  one-one- 
hundredth  (Viooth)  the  Index's  full 
value.  The  current  and  closing  index 
value  of  any  such  reduced-value  LEAP 
will,  after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
In  either  event,  the  interval  between 
expiration  months  for  either  a  long-term 
option  or  reduced  value  long-term 
option  will  not  be  less  than  six  months. 
The  trading  of  any  long  term  options 
would  be  subject  to  the  same  rules 
which  govern  the  trading  of  all  the 
Exchange's  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures  and  all  options  will  have 
European-style  exercise. 

/.  FL£X  Option  Trading 

The  Exchange  proposes  to  list  FLEX 
Index  options  on  the  DJTA.  FLEX 
options  give  investors  the  ability,  within 
specified  limits,  to  designate  certain  of 
the  terms  of  the  options.  In  recent  years, 
an  over-the-counter  ("OTC")  market  in 
customized  options  has  developed 
which  permits  {>articipants  to  designate 
the  basic  terms  of  the  options,  including 
size,  term  to  expiration,  exercise  style, 
exercise  price,  and  exercise  settlement 
value,  in  order  to  meet  their  individual 
investment  needs.  Participants  in  this 
OTC  market  are  typically  institutional 
investors,  who  buy  and  sell  options  in 
large-size  transactions  throu^  a 
relatively  small  number  of  securities 
dealers.  To  compete  with  this  growing 
OTC  market  in  customized  options,  the 
CBOE  permits  FLEX  index  options 
trading  in  an  exchange  auction  market 
environment,  with  OCC  as  issuer  and 
guarantor. '^  The  Exchange's  proposal 


will  allow  FLEX  option  market 
particii>ants  to  designate  the  following 
contract  terms  for  FLEX  options  on  the 
DJTA:  (1)  Exercise  price;  (2)  exercise 
style  (i.o.,  American,*^  European,**  or 
capped'');  (3)  expiration  date,'®  (4) 
option  type  (put,  call,  or  spread);  and  (5) 
form  of  settlement  (A.M.,  P.M.  or 
average). 

The  Exchange  is  proposing  changes  to 
its  FLEX  rules  to  provide  for  the  trading 
of  FLEX  options  on  the  DJTA.  The 
proposed  changes  include  an 
amendment  to  the  FLEX  Opdon 
position  limits.  Position  limits  would  be 
as  established  by  the  Exchange  but  in  no 
event  would  be  greater  than  four  times 
the  limits  fxx  standard  options  on  the 
DJTA.i' 

/.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Halts 

The  proposal  provides  that  Exchange 
rules  that  are  applicable  to  the  trading 
of  narrow-based  index  options  will 
apply  to  the  trading  of  options  on  the 
Index.  Specifically,  Exchange  rules 
governing  margin  requirements," 
position  and  exercise  limits,'"  and 
trading  halt  procedures  2°  that  are 
applicable  to  trading  of  narrow-based 


''The  Commission  has  previously  designated 
'  FLEX  index  options  as  standardized  options  for  the 
purposes  of  the  options  disclosure  framework 
established  under  Rule  9b-l  of  the  Act.  See 
Securities  Exchange  Act  Release  No.  31910 
(February  23,  1993).  58  FR  120S6  (March  2.  1993). 
In  addition,  the  Commission  has  approved  the 


listing  by  CBOE  of  FLEX  Index  options  on  the  SAP 
100  ("OEX").  SAP  500  ("SPX").  Nasdaq  100.  and 
RjUMell  2000  Indexes.  See  Securities  Exchange  Act 
RbIbms  Nos.  31920  (February  24.  1993).  58  FR 
12280  (N4arch  3,  1993)  (approval  of  FLEX  opUou 
on  the  SPX  and  OEX  indexes);  34052  (May  12. 
1994).  59  FR  25972  (May  18.  1994)  (approval  of 
FLEX  options  on  the  Nasdaq  100  index):  and  32694 
(July  29.  1993).  58  FR  41814  (August  5.  1993) 
(approval  of  FLEX  options  on  the  Russell  2000 
index). 

»  An  American-style  option  is  one  that  may  be 
exercised  at  any  time  on  or  before  the  expiratioa 
date. 

^*  A  European-style  option  is  one  that  may  be 
exenased  only  during  a  limited  period  of  time  prior 
to  axpiratioo  of  the  option. 

"  A  capped-style  index  option  is  one  that  is 
automatically  exercised  prior  to  expiration  when 
the  cap  index  value  is  less  than  or  equal  to  the 
index  value  for  calls  or  when  the  cap  index  value 
is  greater  than  or  equal  to  the  index  value  for  puts. 

■*  The  expiration  date  of  a  FLEX  option  may  not 
fall  on  a  day  that  is  on.  or  within  two  businaaa  day*. 
of  the  expiration  date  of  a  Non-FLEX  option. 

*'  See  Amendment  No.  1 .  iupra  note  4. 

■•Pursuant  to  CBOE  Rule  24.11.  the  margin 
requirements  of  the  Index  options  will  be:  (1)  For 
short  positions.  100%  of  the  current  marfcal  value 
of  the  optioiu  contract  plus  20%  of  the  underlying 
aggregate  Index  value,  less  any  out-of-the-moitey 
amount,  with  a  minimum  requirement  of  the 
options  premium  plus  10%  of  the  underiying  Index 
value;  and  (2)  for  long  term  options  positioiu,  100% 
of  the  optioiu  premium  paid. 

>•  Pursuant  to  CBOE  Rules  24.4A  and  24.S. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  15.000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  24.4A  and 
24.5  that  a  lower  limit  is  warranted. 

"> Pursuant  to  CBOE  Rule  24.7,  the  trading  of 
options  on  the  Index  will  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index's  value  is  halted  or  suspended. 
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index  options  will  apply  to  options 
traded  on  the  Index.  Position  limits  on 
reduced  value  long-term  DJTA  Index 
options  will  be  equivalent  to  the 
position  limits  for  regular  (full  value) 
Index  options  and  would  be  aggregated 
with  such  options  (for  example,  if  the 
position  limit  for  the  full  value  options 
is  15,000  contracts  on  the  same  side  of 
the  market,  then  the  position  limit  for 
the  reduced  value  options  will  be 
150,000  contracts  on  the  same  side  of 
the  market). 

K.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index.  These  procedures  include 
complete  access  to  trading  activity  in 
the  underlying  securities.  Further,  the 
Intermarket  Surveillance  Group  ("ISG") 
Agreement,  dated  July  14, 1983,  as 
amended  on  January  29, 1990,  will  be 
applic:able  to  the  trading  of  options  on 
the  Index.2i 

Dow  Jones  &  Company  also  has  a 
policy  in  place  to  prevent  the  potential 
misuse  of  material,  non-public 
information  by  members  of  the  Wall 
Street  Journal  managerial  and  editorial 
staff  in  connection  with  the 
maintenance  of  the  Index.  Specifically, 
the  managerial  and  editorial  staff  of  the 
Wall  Street  Journal  are  subject  to  the 
Dow  Jones  &  Company  conflicts-of- 
interest  policy  whdch  prohibits,  upon 
penalty  of  dismissal,  the  use  or 
dissemination  of  any  vital  information 
prior  to  publication.22 

IIL  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


"  ISG  was  formed  on  July  14. 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14. 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter. 
was  signed  by  ISG  members  on  January  29.  1990. 
See  Second  Amendment  29.  1990.  The  members  of 
the  ISG  are:  the  American  Stock  Exchange.  Inc.;  the 
Boston  Stock  Exchange.  Inc.:  the  CBOE:  the  Chicago 
Stock  Exchange.  Inc.;  the  National  Association  of 
SecuriUes  Dealers.  Inc.;  the  NYSE;  the  Pacific  Stock 
Exchange.  Inc.;  and  the  Philadelphia  Stock 
Exchange,  Inc.  Because  of  potential  opportimities 
for  trading  abuses  involving  stock  index  futures, 
stock  options,  and  the  underlying  stock,  and  the 
need  for  greater  sharing  of  surveillance  information 
for  these  potuntial  intermarket  trading  abuses,  the 
major  stock  index  futures  exchanges  ( \g.,  the 
Chicago  Mercantile  Exchange  and  the  Chicago 
Board  of  Trade)  joiited  the  ISG  as  affiliate  members 
in  1990. 

**  See  Amendment  No.  1 ,  supra  supra  note  4. 


exchange, 23  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).24 
Specifically,  the  Commission  finds  that 
the  trading  of  options  on  the  Index, 
including  Index  LEAPS,  reduced  value 
Index  LEAPS,  and  FLEX  options,  will 
serve  to  promote  the  public  interest  and 
help  to  remove  impediments  to  a  free 
and  open  securities  market  by  providing 
investors  with  an  additional  means  to 
hedge  exposure  to  market  risk 
associated  with  stocks  in  the 
transportation  sector.^*  The  trading  of 
options  in  the  DJTA,  however,  raises 
several  issues  relating  to  index  design, 
investor  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  \h»t  CBOE  has  adequately  * 

addressed  the  issues. 

A.  Index  Design  and  Structure 

The  DJTA  is  comprised  of  only  twenty 
stocks,  all  of  which  are  within  one 
industry  segment,  the  transportation 
industry  segment.  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  for  the  CBOE  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index  options 
including  for  margin  and  position  and 
exercise  limit  purposes.^* 

The  Commission  also  believes  that  the 
liquid  markets,  large  capitalizations, 
and  relative  weightings  of  the  Index's 
(Ximponent  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  as  of  June  5,  1997, 
the  overwhelming  majority  of  the  stocks 
that  comprise  the  Index  are  actively 
traded,  with  a  mean  and  median  daily 
trading  volume  379,153  and  336,908 
shares,  respectively.27  Second,  the 


"  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

»«15U.S.C78fn>X5). 

*■  Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instnmient  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Index  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  transportation  sector  in  the  U.S. 
stock  markets. 

"See  supra  notes  18  through  20,  and 
accompanying  text 

"  The  Commission  notes  that  one  of  the 
securities  in  the  Index,  XTRA  Corp.,  had  an  average 
daily  trading  volume  of  17,242  shares.  To  prevent 
the  Index  from  being  dominated  by  illiquid 
securities,  the  Exchange  has  agreed  to  notify  the 
Commission  in  the  event  that  10%  or  more  of  the 


market  capitalizations  of  the  stocks  in 
the  Index  are  very  large,  ranging  from 
$352  million  to  $16  billion,  with  the 
mean  and  median  being  $5  billion  and 
$2.5  billion,  respectively.  Third, 
although  the  Index  is  only  comprised  of 
twenty  component  stocks,  no  one  stock 
or  group  of  stocks  dominates  the  Index. 
Specifically,  no  one  stock  comprises 
more  than  9.87%  of  the  Index  total 
value  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accoimts  for  45.02%  of  the  Index's 
value.  Fourth,  all  of  the  stocks  in  the 
Index  are  currendy  the  subject  of  equity 
option  trading.28  Fifth,  the  Exchange  has 
represented  that  it  will  notify  the 
Commission  in  the  event  that  the 
following  maintenance  criteria  are  not 
met:  (1)  The  market  value  of  any 
component  stock  is  less  than  $75 
million  except  that  the  lowest  weighted 
components  comprising  not  more  than 
10%  of  the  weight  of  the  index  cannot 
have  market  values  less  than  $50 
million;  (2)  less  than  90%  of  the  weight 
of  the  Index  is  represented  by 
component  stocks  that  are  options 
eligible  or  less  than  80%  of  the  number 
of  components  are  options  eligible;  (3) 
10%  or  more  of  the  weight  of  the  index 
is  represented  by  stocks  trading  less 
than  15,000  shares  per  day  over  the 
previous  6  month  period;  (4)  the  largest 
component  stock  accounts  for  more  than 
25%  of  the  weight  of  the  index  or  the 
largest  5  component  stocks  in  the 
aggregate  account  for  more  than  60%  of 
the  weight  of  the  index  and  (5)  the 
number  of  stocks  in  the  index  is 
increased  or  decreased  by  more  than  '/>. 
In  the  event  the  Index  fails  to  satisfy  any 
of  the  criteria,  CBOE  will  notify  the 
Commission  to  determine  the 
appropriate  regulatory  response, 
including  but  not  limited  to,  prohibiting 
opening  transactions,  removal  of  the 
securities  from  the  Index,  or 
discontinuing  the  listing  of  new  series 
of  Index  options.^"  These  maintenance 


weight  of  the  Index  is  represented  by  stocks  tradii^ 
less  than  15,000  shares  per  day  over  the  previous 
6  month  period.  See  note  29  and  accompanyiiig 
text. 

"Tlie  CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
The  public  float  must  be  at  least  7,000.000;  (2)  there 
must  be  a  minimum  of  2,000  stockholders:  (3) 
trading  volume  must  have  been  at  least  2.4  miilioo 
over  the  preceding  twelve  months:  and  (4)  the 
market  price  must  have  baen  at  least  S7.50  for  a 
majority  of  the  business  days  during  the  preceding 
three  calendar  months.  See  CBOE  Rule  5.3. 

"  In  addition,  if  the  composition  of  the  Index's 
underlying  securities  was  to  substantially  change, 
the  Commission's  decision  regarding  the 
appropriateness  of  the  Index's  current  maintenance 
standards  would  be  reevaluated,  and  whether 

Coatinusd 
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standards  should  help  protect  against 
material  changes  in  the  composition  and 
design  of  the  Index  that  might  adversely 
affect  the  CBOE's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  DJTA  Index 
options.^"  Finally,  the  Ck>mmis8ion 
believes  these  factors  minimize  the 
potential  for  manipulation  because  it  is 
unlikely  that  attempted  manipulations 
of  the  prices  of  the  Index  components 
would  affect  significantly  the  Index's 
value.  Moreover,  the  surveillance 
procedures  discussed  below  should 
detect  as  well  as  deter  potential 
manipulation  and  other  trading 
abuses.^^ 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Index,  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  eveiluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading:  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
options  on  the  Index  will  be  subject  to 
the  same  regulatory  regime  as  the  other 
standardizcMd  opUons  currently  traded 
on  the  CBOE,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
options  on  the  Index.  Finally, 
replacements  of  component  securities  in 
the  Index  are  published  in  the  Wall 
Street  Journal  two  to  three  trading  days 
before  they  are  implemented  to  notify 
the  public  of  changes  in  the 
composition  of  the  Index.  The 
Commission  believes  this  should  help  to 
protect  investors  and  avoid  investor 
confusion. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 


underlying  the  derivative  products  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation. 32  In  this  regard,  markets 
on  which  all  of  the  components  of  the 
Index  ciurently  trade  are  members  of 
the  ISG,  which  provides  for  the 
exchange  of  all  necessary  surveillance 
information.  33 

As  noted  above,  Dow  Jones  & 
Company  also  has  a  policy  in  place  to 
prevent  the  potential  misuse  of  material, 
'  non-profic  information  by  members  of 
the  Wall  Street  Journal  managerial  and 
editorial  staff  in  connection  with  the 
maintenance  of  the  Index. ^^ 

D.  ^4adcet  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  options  on  the 
Index,  including  LEAPS,  reduced-value 
LEAPS,  and  FLEX  options,  on  the  CBOE 
will  not  adversely  impact  the 
underlying  securities  markets.^^  First,  as 
described  above,  due  to  the  "price 
weighting"  methodology,  no  one  stock 
or  group  of  stocks  dominates  the  Index. 
Second,  as  noted  above,  the  stocks 
contained  in  the  Index  have  relatively 
large  capitalizations  and  are  relatively 
actively  traded.  Third,  the  currently 
applicable  15,000  contract  position  and 
exercise  limits  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns.  Fourth,  the  risk  to 
investors  of  contraparty  non- 
performance will  be  minimized  because 
the  options  on  the  index  will  be  issued 
and  guaranteed  by  OCC  just  like  any 
other  standardized  exchange-listed 
option  traded  in  the  United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  options  on  the  Index 
(including  long-term  full-value  and 
reduced-value  Index  options)  based  on 
the  opening  prices  of  component 
seciuities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 


additional  approval  under  Section  19(b)  of  the  Act 
is  necessary  to  continue  to  trade  the  product. 

">  These  maintenance  standards  are  similar  to 
those  applied  to  other  index  products.  See  CBOE 
Rule  24.2(c). 

^>  The  Commission  believes  that,  even  though  the 
Index  is  price  weighted,  the  high  capitalization  and 
active  trading  of  a  large  maiority  of  the  component 
stocks  helps  address  the  manipulative  concerns  that 
may  arise  due  to  the  price  weighting. 


'^  See  Securities  Exchange  Act  Relesse  No.  31243 
(September  28.  1992),  57  FR  45S49  (October  S. 
1992). 

'^  See  supm  note  21  and  accompanying  text 

**  See  Amendment  No.  1 ,  supm  note  4. 

"  In  addition.  CBOE  and  OPRA  have  represented 
that  CBOE  and  OPRA  have  the  necessary  systanu 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
options  on  the  Index.  See  Letter  from  Joe  Conigan, 
Executive  Director.  OPRA.  to  Eileen  Smith.  Director 
of  Research  and  Product  Development.  CBOE.  dated 
June  12. 1997. 


reduce  adverse  effects  on  markets  for 
stocks  underlying  options  on  the 
Index.  3* 

E.  FLEX  Options  Trading 

The  Commission  also  believes  that  the 
proposal  to  list  DJTA  FLEX  options 
should  encourage  fair  competition 
among  brokers  and  dealers  and 
exchange  markets,  by  allowing  the 
Exchange  to  compete  with  the  growing 
ore  market  in  customized  index 
options. 

The  Commission  believes  the 
Exchange's  proposal  reasonably 
addresses  it&desire  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 
OTC  market  in  order  to  satisfy  their 
hedging  needs.  Additionally,  the 
Commission  believes  that  the 
Exchange's  proposal  will  help  promote 
the  maintenance  of  a  fair  and  orderly 
market,  consistent  with  Sections  6(bJ(5) 
and  11(a)  of  the  Act,  because  the 
purpose  of  the  proposal  to  list  DJTA 
FLEX  options  is  to  extend  the  benefits 
of  a  listed,  exchange  market  to  index 
options  that  are  more  flexible  than 
current  listed  options  and  that  currently 
trade  OTC.'^  The  benefits  of  the 
Exchange's  options  market  include,  but 
are  not  limited  to,  a  centralized  market 
center,  an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  parameters  and 
procedures  for  clearance  and  settiement, 
and  the  guarantee  of  CNX  for  all 
contracts  traded  on  the  Exchange. 

The  Commission  notes  that  FLEX 
index  options  on  the  DJTA  can  be 
constructed  with  expiration  exercise 
setUement  based  on  the  closing  values 
of  the  component  securities,  which 
could  potentially  result  in  adverse 
effects  for  the  markets  in  those 
securities.  3"  Although  the  Commission 
continues  to  believe  that  basing  the 
settlement  of  index  products  on  opening 
as  opposed  to  closing  prices  on 
Expiration  Friday  helps  alleviate  stock 
market  volatility ,3"  these  market  impact 
concerns  are  reduced  in  the  case  of  ■ 
FLEX  options  on  the  DJTA  because 
expiration  of  these  options  mil  not 
correspond  to  the  normal  expiration  of 
any  non-FLEX  options  (including 
options  overlying  the  DJTA),  stock 
index  futures,  and  options  on  stock 


*  Securities  Exchange  Act  Release  No.  30944 
(July  21.  1992).  57  FR  33376  (July  28.  1992). 

"  As  noted  above,  FLEX  options  allow  investors 
to  customize  certain  temu,  including  size,  term  to 
expiration,  exercise  style,  exercise  price,  and 
exercise  settlement  value. 

"  See,  e.g..  Securities  Exchange  Act  Release  No. 
30944  (July  21.  1992),  57  FR  33376  (July  28.  1992). 

"Id. 
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index  fiitujes.  In  particular.  FLEX 
options  will  never  expire  on  any 
"Expiration  Friday"  because  the 
expiration  date  of  a  FLEX  option  may 
not  occur  on  a  day  that  is  on,  or  v^thin, 
two  business  days  of  the  expiration  date 
of  a  Non-FLEX  option.  The  Commission 
believes  that  this  should  reduce  the 
possibility  that  the  exercise  of  FLEX 
options  at  expiration  will  cause  any 
additional  pressure  on  the  market  for 
underlying  securities  at  the  same  time 
that  Non-FLEX  options  expire. 

Nevertheless,  because  the  position 
limits  for  FLEX  index  options  on  the 
DJTA  are  much  higher  than  those 
currentiy  proposed  for  the 
corresponding  non-FLEX  Index  (i.e.,  4 
times  the  existing  15,000  contract 
limits)  options  and  open  interest  in  one 
or  more  FLEX  option  series  could  grow 
to  significant  levels,  it  is  possible  that 
FLEX  options  on  the  DJTA  might  have 
an  impact  on  the  securities  markets  for 
the  securities  underlying  FLEX  options. 
The  Commission  expects  the  Exchange 
to  monitor  the  actual  effect  of  FLEX 
options  on  the  DJTA  once  trading 
commences  and  take  prompt  action 
(including  timely  communication  with 
the  self-regulatory  organizations 
responsible  for  oversight  of  trading  in 
the  underljdng  securities)  should  any 
unusual  market  effects  develop. 

F.  Accelerated  Approval  of  Amendment 
No.l 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1, 
does  not  raise  any  novel  issues.  It 
merely  states  that  the  Exchange  will 
notify  the  Commission  in  the  event  that " 
the  Index  fails  to  meet  a  $et  of 
maintenance  standards  that  are 
substantially  similar  to  existing 
maintenance  standards  for  narrow-based 
indices.  These  representations  are 
nearly  identical  in  all  material  respects 
to  those  made  by  the  Exchange  in 
connection  with  similar  proposals  to  list 
options  on  stock  indexes.  In  addition, 
Amendment  No.  1  sets  position  limits 
for  FLEX  options  at  4  times  the  limits 
applicable  for  industry  index  options 
and  includes  an  attached  letter  bom 
Dow  Jones  &  Company  describing  their 
procedures  for  replacing  Index 
components  and  outiining  their  conflict 
of  interest  policy.  The  Commission 
believes,  therefore,  that  Amendment  No. 
1  further  strengthens  and  clarifies  the 
proposal,  and  raises  no  new  regulatory 
issues.  Further,  the  Commission  notes 
that  the  original  proposal  was  published 
for  the  full  21-day  comment  period  and 


no  comments  were  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
Exchange's  proposal  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-<:B0E-97-27  and  should  be 
submitted  by  October  2, 1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*"  that  the 
proposed  rule  change  (SR-CBOE-97- 
27)  is  approved,  as  amended.  In 
addition,  for  purposes  of  trading  FLEX 
options  on  the  Index,  the  Commission 
also  finds,  pursuant  to  Rule  9b-l  imder 
the  Act,  that  such  options  are 
standardized  options  for  purposes  of  the 
options  disclosure  firamework 
established  imder  Rule  9b-l. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-24132  Filed  9-10-97;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[HelSMS  Wo.  34-38019;  Hie  Na  SR-HASO- 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Oefinltton 
of  Branch  Office 

September  4, 1907. 

L  Introdoction 

On  June  17, 1997,)  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")2  and  Rule  19b-4  thereunder .3  a 
proposed  rule  change  to  amend  Rule 
3010  of  the  NASD's  Conduct  Rules  to 
create  another  exception  to  the 
definition  of  branch  office.  A  notice  of 
the  proposed  rule  change  appeared  in 
the  Federal  Register  on  July  2.  1997.< 
The  Commission  received  two  comment 
letters  endorsing  the  proposed  rule 
change.'  The  Commission  is  approving 
the  proposed  rule  change. 

IL  Descriptioa  of  the  Proposal 

The  definition  of  a  branch  office, 
found  in  NASD  Rule  3010,  includes  any 
location  identified  by  any  means  to  the 
public  or  customers  as  a  location  at 
which  the  member  conducts  an 
investment  banking  or  securities 
business,  subject  to  several  exceptions." 
If  a  business  location  of  a  member  meets 
the  definition  of  a  branch  office,  such 
office  must  be  identified  to  the  NASD 
through  the  filing  of  a  Schedule  E  to 


»15U.S.C7e8(bM2). 

'  17  CFR  200.3O-3(«)  (12)  and  (51). 


<  The  NASD  granted  an  extension  of  the  time  for 
Commission  action  on  this  rule  filing  until  thirty- 
five  days  after  NASD  Regulation  filed  an 
amendment  advising  of  the  action  of  the  NASD 
Board  of  Governors.  Letter  from  Craig  L.  Landauar. 
Associate  General  Counsel.  NASD  Regulation,  Iitc. 
to  Katherine  A.  England,  Assistant  Director, 
Division  of  Market  Regulation.  SEC.  dated  )une  24. 
1997.  The  NASD  Board  of  Governors  reviewed  this 
proposed  rule  change  on  lune  26.  1997.  Letter  from 
Ccaig  L.  Landauer,  Associate  General  Counsel, 
NASD  Regulation,  Inc.,  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulatioa, 
SEC.  dated  June  27. 1997. 

»15U.S.C§78«(bXl). 

*17CFR240.19b-4. 

«SecuriUes  Exchange  Act  Release  No.  38781 
(June  26. 1997),  62  FR  35870. 

>  Letter  from  Allen  W.  Croeasmaiw,  Praaident. 
BankBoston  Investor  Services,  to  Jonathan  G.  Katz, 
Secretary,  SBC.  dated  July  22. 1997  and  Latter  from 
Joseph  P.  Savage,  Assistant  Counsel.  InvestmHl 
Company  Institute,  to  Jonathan  G.  Katz,  Seuelaiy; 
SEC,  dated  July  22. 1997. 

•  See  NASD  Rule  3010(gX2). 
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Form  BD  and  such  location  is  subject  to 
an  annual  NASD  fee  of  $75.00. 

Rule  3010  does  not  address  the 
circumstance  in  which  a  business 
location  is  used  exclusively  for 
appointments  from  time  to  time 
between  registered  representatives  and 
customers.  This  issue  may  arise  under 
networking  arrangements  between 
NASD  members  and  banks.  In  this 
context,  registered  representatives  of  the 
member  may  periodically  schedule 
appointments  with  bank  customers  at  a 
bank  location  where  the  NASD  member 
conducts  no  securities  activities.  Under 
the  biteragency  Statement  on  Retail 
Sales  of  Non-deposit  Investment 
Products,  banks  are  required  to  use 
signage  at  the  place  of  the  appointment 
to  identify  the  NASD  member  that 
employ  the  registered  person.^  Thus,  the 
presence  of  this  signage  at  the  place  of 
appointment  could  be  interpreted  as  the 
member  or  its  agent  designating  the 
location  as  a  branch  office  for  which 
branch  ofBce  registration  requirements 
would  apply.  Thus,  the  NASD  has 
created  another  exception  to  the 
definition  of  branch  office  to  address 
this  type  of  situation. 

The  proposed  amendment  adds 
language  to  paragraph  (g)  of  Rule  3010 
to  exempt  from  the  definition  of  branch 
office  certain  locations  where  a  person 
conducts  business  for  the  member  firm 
occasionally  and  exclusively  by 
appointment  for  the  convenience  of 
customers,  and  where  the  member 
maintains  no  other  tangible  presence. 
To  be  consistent  with  other  provisions 
of  Rule  3010,  the  persons  conducting 
business  at  such  locations  would  be 
required  to  provide  each  customer  with 
the  address  and  telephone  nimiber  of 
the  branch  office  or  office  of  supervisory 
jurisdiction  of  the  firm  from  which  the 
person  who  is  conducting  the  meeting  is 
supervised. 

IIL  Diacuasion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)*  of 


'  Board  of  Governors  of  the  Federal 
System  e<  al..  Interagency  Statement  on  Retail  Salaa 
of  ^4oa-depo•it  lov  -^tment  Products,  p.  10 
(Fabniary  IS.  1994i 

■Section  lSA(bMbJ  requires  the  Comraisaioo  to 
determine  that  a  registered  national  securities 
aasocialion's  rules  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  mmktt  aod  national  markat  system;  and 
are  no(  daaigiwd  to  permit  unfair  diacrinii nation 
among  custooMn.  iaauets.  brokers,  or  ( 


the  Act."  Pursuant  to  Section  15A(b)(6}, 
the  proposed  rule  change  permits 
member  firms  and  their  representatives 
to  be  flexible  when  scheduling 
appointments  at  a  location  convenient 
to  their  customers  without  being 
assessed  an  additional  branch  office 
registration  fee.  However,  the 
Commission  reiterates  that  member 
firms,  pursuant  to  NASD  Rules,  are 
required  to  monitor  and  supervise 
representatives  and  their  activity, 
whether  they  conduct  business  in  a 
branch  or  non-branch  office.  The  status 
of  a  location  as  a  branch  or  non-branch 
office  is  not  relevant  to  the  duty  to 
supervise.'" 

IV.  Concliuion 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  15A(b)(6). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-97— 
41)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc  97-24133  Filed  9-10-97:  8:45  am) 

BMJJNG  oooe  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[naleaie  No.  34-39024;  RIe  No.  8A-NA80- 
97-62] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Extension  of  the  Large  and  Complex 
Case  Rule  and  Making  Application  of 
the  Rule  Voluntary 

September  5, 1997. 
I.  Introdiictioii 

On  July  22,  1997.'  the  National 
Association  of  Securities  Dealers,  Inc. 


*The  Commission  has  coosideied  the  propoaed 
rule's  impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  §78c(f). 

*°The  NASD  plans  to  issue  a  Notice  to  Members 
to  clarify  member  firms'  supervisory 
reapooslbilities  concerning  non-branch  offices. 

» 15  U.S.C  78s(bM2). 

"  17  CFR  200.3O-3(aNl2). 

<  The  NASD  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  |uly  25,  1997.  the 
substance  of  which  was  incorporated  into  the 
notice.  See  letter  from  Elliott  R.  Curzon.  Assistant 
General  Counaal.  NASOR.  to  KallMtiae  A.  England. 
Asaiatant  Director.  Market  Ha^^tMem.  Commission, 
dated  )uly  25.  1997  ("AiMMkMBt  Na  I"]. 


("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"), {pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")*  and  Rule 
19b— 4  thereunder,'  a  proposed  rule 
change  to  amend  Rule  10334  of  the 
NADS's  Code  of  Arbitration  Procedure 
("Code")  to  extend  the  effectiveness  of 
Rule  10334  to  August  1,  2002,  and  to 
make  application  of  Rule  10334 
voluntary. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38879  (July  28,  1997),  62  FR  41454 
(August  1,  1997).  No  comments  were 
received  on  the  proposal.  This  order 
approve  the  proposed  rule  change. 

n.  Description 

Rule  10334  provides  special 
pr(x:edures  for  large  and  complex 
cases.*  Any  claim  where  the  amount  in 
controversy  is  $1  million  or  more,  or 
where  all  parties  agree,  is  eligible  for 
disposition  under  the  procedures. 

Currently,  Rule  10334  requires  that 
the  parties  in  any  eligible  case 
participate  in  an  administrative 
conference  with  a  member  of  the  staff  of 
the  Office  of  Dispute  Resolution 
("Office").  The  purpose  of  the 
conference  is  to  permit  the  parties  and 
staff  to  develop  a  plan  for  administering 
the  case,  including  planning  for 
discovery  and  narrowing  the  issues  to 
be  decided  at  the  hearing.  Application 
of  all  other  provisions  of  the  Rule  to  a 
case  is  completely  voluntary. 

Rule  10334  was  developed  to  meet  the 
special  needs  of  parties  in  large  and 
complex  cases,  including  the  need  for 
arbitrators  with  particular  experience 
and  the  need  in  some  cases  for 
additional  discovery,  including  the 
availability  of  depositions.  NASD 
Regulation's  experience  in  the  two  yean 
that  Rule  10334  has  been  effective  is 
that  few  parties  use  the  procedures. 
From  May  2,  1995  until  January  28, 
1997,  880  cases  were  eligible  for 
treatment  under  Rule  10334.  Parties 
a^eed  to  proceed  under  Rule  10334, 
howevm,  in  only  43  cases. 


MS  U.S.C  78s(bHl). 

'17CFR240.19b-«. 

*  The  rule,  in  pilot  form,  became  effective  for  one 
year  on  May  2.  1995,  was  extended  to  August  1, 
1996.  extended  again  until  August  1.  1997,  and 
temporarily  extended  until  approval  of  this  rule 
proposals.  See  Securities  Exchange  Act  Release 
Nos.  35314  (February  1,  1995).  60  FR  7241 
(Faiiruary  7. 1995)  (original  approval  of  pilot 
prapam):  37154  (April  30,  1998).  61 JR  20301  (May 
0. 1996)  (temporary  extension  until  August  1. 1996): 
37513  (Ai^Mat  1. 19M).  61  FR  41436  (August  8. 
1996)  (exeotaioa  until  August  1.  1997):  and  38S79 
(hily  2S.  1997).  62  FR  41454  (August  1.  1997) 
(temporary  r 
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NASD  Regulation  has  found  that 
parties  are  deterred  from  using  these 
procedures  by  the  extra  compensation 
paid  to  arbitrators  and  the  additional 
administrative  fees  required  under  Rule 
10334.  At  the  same  time,  NASD 
Regulation  foimd  that  one  of  the  most 
attractive  aspects  of  Rule  10334  is  the 
availability  of  a  list  selection  procedure 
for  the  appointment  of  arbitrators, 
which  is  not  yet  generally  available  for 
other  types  of  arbitration  cases. 

In  aofiition,  the  attractiveness  of  the 
prtx»dures  may  be  affected  by  the 
required  administrative  conference  with 
the  staff.  This  conference  may  be 
beneficial  in  assisting  the  parties  to 
develop  a  road  map  for  a  proceeding, 
even  if  the  parties  to  not  agree  to  use 
other  procedures  under  Rule  10334. 
However,  the  requirement  that  the 
administrative  conference  be  conducted 
in  all  cases  over  $1  million,  regardless 
of  whether  the  parties  plan  to  proceed 
under  Rule  10334,  creates  a  cost  burden 
to  the  parties  and  to  the  Office. 

Accordingly,  NASD  Regulation  is 
proposing  to  amend  Rule  10334  to 
provide  for  an  administrative 
conference  with  the  staff  only  if  all 
parties  request  such  a  conference  in 
writing.  The  procedures  will  be 
available  if  the  parties  voluntarily  agree 
to  proceed  with  an  administrative 
conference  and  to  develop  a  written 
agreement  to  proceed  under  Rule  10334. 
An  administrative  conference  will, 
however,  continue  to  be  a  prerequisite 
to  the  use  of  the  special  pr(x:edures 
provided  by  Rule  10334.  In  addition, 
NASD  Regulation  is  proposing  to  amend 
Rule  10334  to  extend  the  Rule  for  five 
more  years  to  August  1,  2002. 

in.  DiscuasioB 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act '  in  that  extending  the 
effectiveness  of  the  procedures  for  large 
and  complex  cases  and  making  their  use 
entirely  voluntary  will  serve  the  public 
interest,  by  enhancing  the  satisfaction 
and  perceived  fairness  of  such 
proceedings  by  the  parties  to  the 
proceedings.^  The  Commission  notes 
that  providing  for  a  five-year  extension 
of  the  pilot  program  will  permit 
arbitration  participants  to  continue  to 
utilize  the  procedures.  In  addition,  an 
extension  of  the  pilot  program  will 
allow  the  NASD  to  gather  additional 
data  on  the  prc^ram  and  to  continue  to 
monitor  the  usefulness  of  the  large  and 


complex  rule  to  arbitration  parties,  in 
order  to  see  if  the  pilot  program  should 
be  approved  on  a  permanent  basis. 

The  Commission  also  believes  that 
amending  Rule  10334  to  provide  for  an 
administrative  conference  with  the  staff 
only  if  all  parties  request  such  a 
conference  in  writing  '  is  reasonable 
under  the  Act  because  the  elimination 
of  the  requirement  for  an  administrative 
conference  in  all  cases  should  result  in 
reduced  costs  to  the  parties  and  to 
NASD  Regulation.  The  Commission  also 
notes  that  an  administrative  conference 
will  continue  to  be  a  prerequisite  to  the 
use  of  the  special  procedures  provided 
by  Rule  10334. 

IV.  Conclusion 

R  is  therejhre  ordered,  pursuant  to 
Section  19(9)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-97- 
52)  is  approved,  through  August  1, 
2002. 

For  the  Conunisiion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maisaral  R  McFariaail. 

Deputy  Secretary. 

(FR  Doc.  97-24135  FUed  9-l(MI7: 8:45  am) 
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Solf-Ragulatory  Organizations; 
Nationai  Association  of  Sscuritiss 
Dsalars,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Modifications  to  ttie  Definition  of 
Qualified  independent  Undefwritsr 

September  4, 1997. 

L  Introduction 

On  June  26, 1997,  the  National 
Association  of  Securities  Dealers,  Inc., 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  relating  to 
modifications  to  the  definition  of 
"qualified  independent  underwriter." 
The  proposed  rule  change  was 
published  for  comment  in  Securities 


•15U.S.C780-3. 

*  In  approving  this  rule,  the  Commission  notes 
that  it  has  coiuidered  the  proposed  rule's  imped  on 
efiicieocy.  competition,  and  capital  formatioa.  IS 
U.S.C  Taeff). 


'The  proceduras  will  be  available  if  the  parties 
voluntarily  agree  to  proceed  with  an  administrative 
conference  and  to  develop  a  written  agreement  to 
proceed  under  Rule  10334. 

•15U.S.C78s(bK2). 
•17  CFR  200.3O-3(a)(12). 
'  15  U.S.C  78s(bMl). 
*17CFR240.19t>-4. 


Exchange  Act  Release  No.  38833  (July 
11, 1997),  62  FR  38333  Quly  17, 1997). 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  die  Proposal 

NASD  is  proposing  to  amend  Rule 
2720,  Distribution  of  Securities  of 
Members  and  Affiliates — Conflicts  of 
Interest,  that  regulates  the  conduct  of 
offerings  by  members  of  their  own 
securities,  those  of  the  membor's  parent, 
or  an  affiliate,  and  other  offerings  in 
which  a  member  has  a  conflict  of 
interest 

When  a  member  proptues  to 
participate  in  the  distribution  of  a 
public  offering  of  its  own  or  an  '. 
affiliate's  securities,  or  of  securities  of  a 
company  with  which  it  otherwise  has  a 
conflict  of  interest,  NASD  Rule  2720 
requires  that  the  price  at  which  an 
equity  issue  or  the  yield  at  which  a  debt 
issue  is  to  be  distributed  to  the  public 
be  established  at  a  price  no  higher  or  a 
yield  no  lower  than  that  recommended 
by  a  member  acting  as  a  "qualified 
independent  underwriter."  The 
qualified  independent  imderwritOT  must 
also  participate  in  the  preparation  of  the 
offering  document  and  is  expected  to 
exercise  the  usual  standards  of  due 
diligence  in  respect  thereto.  The 
participation  of  a  qualified  independent 
underwriter  is  intended  to  assure  the 
public  of  the  independence  of  the 
pricing  and  due  diligence  functions  in 
a  situation  where  a  member  is 
participating  in  an  offiering  where  the 
member  has  a  conflict  of  interest 

The  NASD  is  proposing  to  delete  the 
requirement  that  a  qualified 
independent  underwriter  has  had  net 
income  from  operations  of  the  broker/ 
dealer  entity  or  bom  the  pro  forma 
combined  operations  of  predecessor 
broker/ dealer  entities,  exclusive  of 
extraordinary  items,  as  computed  in 
accordance  with  generally  accepted 
accoimting  principles,  in  at  least  three 
of  the  five  yecu^  immediately  preceding 
the  filing  of  the  registration  statement 

m.  Discussion 

The  Commission  believes  the  NASD's 
proposed  rule  change  is  consistent  with 
the  Act,  and  specifically  with  Section 
15A(b)(6)  thereimder.3  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settiing, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 


»15U.S.C78o-a. 
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securities,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market* 

The  NASD  is  proposing  to  delete  the 
eligibility  criteria  contained  in  the 
definition  of  "qualified  independent 
underwriter"  in  NASD  Rule  2720, 
which  requires  a  qualified  independent 
underwriter  to  have  recorded  net 
income  in  three  of  the  five  years 
immediately  preceding  the  offiaring.  Due 
to  the  important  investor  protections 
provided  by  qualified  independent 
underwriters,  the  Commission  agrees 
with  the  NASD's  assessment  that 
qualified  independent  underwriters 
should  meet  certain  standards  as 
prescribed  by  the  NASD  in  Rule  2720, 
however,  the  Commission  believes  the 
requirement  that  a  qualified 
independent  underwriter  have  had  net 
income  in  three  of  the  previous  five 
years  immediately  preceding  an  ofiiering 
does  not  specifically  indicate  a 
member's  ability  to  act  as  a  qualified 
independent  underwriter.  The 
Commission  believes  that  other  factors, 
including  a  member's  actual  experience 
in  imderwriting,  may  be  more 
significant  in  determining  eligibility  as 
a  qualified  independent  underwriter.  In 
its  proposed  rule  change,  the  NASD 
noted  that  the  Hearing  Subcommittees 
of  the  NADS's  Corporate  Financing 
Committee  have  granted  the  majority  of 
requests  received  seeking  an  exemption 
from  the  proposed  qualified 
independent  underwriter  net  income 
requirement,  relying  instead,  on 
members'  extensive  underwriting 
experience  managing  or  co-managing 
public  offerings  to  compensate  for  any 
lack  of  ongoing  profitability. 

The  Commission  recognizes  that  the 
net  income  requirement,  in  some 
instances,  may  serve  as  an  effective 
measure  for  qualified  independent 
underwriters.  However,  the  Commission 
also  notes  that  a  deficiency  in  net 
income  may  be  the  result  of  various 
situations,  many  of  which  are  not 
directly  connected  to  the  profitability  of 
a  member's  underwriting  activities. 
Indeed,  in  its  filing,  the  NASD  noted 
that  one  national  broker-dealer  failed 
the  net  income  requirement  due  to  its 
settlement  of  sales  practice  abuses  in 
connection  with  the  distribution  of 
noncorporate  securities,  an  activity 
unrelated  to  its  ability  to  serve  as  a 
qualified  independent  underwriter. 

The  Commission  believes  that  the 
participation  of  a  qualified  independent 
underwriter  assures  the  public  of  the 


independence  of  the  pricing  and  due 
diligence  functions  in  a  situation  where 
a  member  is  participating  in  an  offering 
where  such  member  has  a  confiict  of 
interest.  Because  of  the  important 
investor  protections  provided  by 
qualified  independent  underwriters  in 
such  an  instance,  the  Commission 
believes  certain  criteria  must  be  met  to 
assure  the  credibility  of  those  acting  as 
qualified  independent  underwriters. 
The  Commission  believes  the 
elimination  of  the  net  income 
requirement  is  appropriate,  as  such 
requirement  does  not  appropriately 
reflect  a  member's  ability  to  act  as  a 
qualified  independent  underwriter.  The 
Commission  further  believes  the 
remaining  standards  provided  in  NASD 
Rule  2720  are  more  relevant  in  assessing 
a  member's  qualifications  in  the 
capacity  as  a  qualified  independent 
underwriter. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD,  and 
in  particular  Section  15A(b)(6). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,>  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-97-45)  be  and  hereby  is 
approved. 

For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-24137  Filed  9-10-97;  8:45  am] 
BHJJNGCOOE  tOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoMe  No.  34-39025;  FUe  No.  SR-NA80- 
97-57] 

Self-Reguiatory  Organizations;  Notice 
of  Rling  Of  Proposed  Rule  Change  t>y 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Electronic 
Delivery  of  Information  Between 
Members  and  Their  Customers 

September  5, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  30, 1997,2  the  National  Association 


of  Securities  Dealers,  hic.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regulation,  Inc. 
("NASD  Regulation"  or  "NASDR").' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization't 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  has  filed  a  Notice  to  Members 
("NTM")  setting  forth  the  policy  of 
NASDR  applicable  to  the  electronic 
delivery  of  information  between 
members  and  their  customers. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission,  in  Release  Nos.  34- 
37182  *  and  33-723 ,»  set  forth 
guidelines  establishing  a  fi-amework 
under  which  broker-dealers  and  others 
may  use  electronic  media  as  an 


*  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
US.C  78c(f). 


'15U.S.C.  7es(bH2). 

•  17  CFR  200.30-3<a)(12). 

>  15  U.S.C  78s(bKl). 

I  On  August  27, 1997.  the  NASD  Regulation 
amended  its  NTM  attached  as  Exhibit  A  to  this 
notice.  See  letter  bom  Mary  N.  Revell.  Associate 


General  Counsel.  NASD  Regulation.  Inc.  to 
Katherine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation,  SEC.  dated  August  26. 1997. 

'  The  Board  of  Governors  reviewed  the  proposed 
rule  change  at  its  meeting  on  August  7. 1997.  See 
letter  from  Mary  N.  Revell,  Assistant  General 
Counsel,  NASD  Regulation,  Inc.,  to  Katherine  A. 
England.  Assistant  Director,  Division  of  Market 
Regulation,  SEC.  dated  August  11,  1997. 

*  See  Securities  Exchange  Act  Release  No.  37182, 
May  9. 1996:  61  FR  24644.  May  IS,  1996, 
(Commission's  interpretation  concerning  the 
delivery  of  the  information  through  electronic 
media  in  satisfaction  of  broker -dealer  and  transfer 
agent  requirements  to  deliver  information  under  the 
Act  and  the  rules  thereunder)  ("May  1996 
Releue'). 

*See  SM:urities  Act  Releese  No.  7233,  Oct.  6. 
199S:  60  Fit  53456.  Oct.  13,  199S,  (Commission's 
interpretation  concerning  the  use  of  electronic 
media  as  a  means  of  delivering  information 
required  to  be  disseminated  pursuant  to  the 
Securities  Act  of  1933.  the  Securities  Exchange  Act 
of  1934.  and  the  Investment  Company  Act  of  1940). 


alternative  to  paper-based  media  to 
satisfy  delivery  obligations  under 
federal  securities  laws.  The  Commission 
also  indicated  in  the  releases  that  an 
electronic  communication  from  a 
customer  to  a  broker-dealer  generally 
would  satisfy  the  requirements  for 
written  consent  or  acknowledgment 
under  these  laws. 

The  NTM,  atUched  as  Exhibit  A, 
establishes  NASD  Regulation  policy 
regarding  the  use  by  members  of 
electronic  media  to  electronically 
transmit  documents  that  they  are 
required  or  permitted  to  furnish  to 
tnistomers  imder  Association  rules  and 
to  receive  electronic  communications 
from  customers."  The  Notice  states  that 
use  of  electronic  media  is  permitted 
provided  members  comply  with  the 
standards  contained  in  the  Commission 
releases.  The  Notice  summarizes  these 
standards,  which  address,  among  other 
things,  notice,  access,  evidence  to  show 
delivery,  communication  of  personal 
financial  information,  and  consent 

The  Notice  also  contains  a  list  of 
current  Ass(x:iation  rules  that  require  or 
permit  communications  between 
members  and  their  customers  for  which 
electronic  delivery  may  be  used  in 
accordance  with  the  standards 
contained  in  the  Commission  releases. 
The  Notice  states  that  electronic 
delivery  also  may  be  used  for  a  new  rule 
or  an  amendment  to  an  existing  Rule 
that  requires  or  permits 
communications  between  members  and 
their  customers  unless  NASDR  specifies 
otherwise  at  the  time  of  adoption  of  the 
rule  or  amendment 

NASDR  believes  that  use  of  electronic 
media  to  satisfy  delivery  requirements 
tinder  Association  rules  will  be 
beneficial  to  both  members  and  their 
customers,  particularly  when  conducted 
in  accordance  with  Commission 
standards. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  15A(b)(6).'  The  NASDR  believes 


•  In  the  May  1966  Release,  the  Commission  stated 
that  broker-dealers  should  be  cognizant  of  their 
responsibilities  to  prevent,  and  the  potential 
liability  associated  with,  unauthorized  transactioiu 
when  "receiving"  or  "obtaining"  electronic 
responses  from  their  customers.  The  Commission 
therefore  requests  comment  on  what  types  of 
security  measures  broker-dealers  employ  or  will 
employ  to  reasonably  assure  themselves  that  the 
responses  they  receive  electronically  from 
customers  are  authentic.  See,  e.g.,  NASD  Rules 
3110(g)  (2)  and  (3),  (requiring  members  to  obtain 
written  customer  authorization  before  obtaining  a 
check  drawn  on  a  customer's  account),  attached  as 
Exhibit  A. 

'  Section  15A(b)(6)  requires  that  the  rules  of  the 
Association  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote  just 


that  providing  standards  that  allow 
members  to  effectively  and  efficienUy 
supply  required  documents  to 
customers  is  consistent  with  this 
requirement. 

B.  Self-Regalatory  Organization'B 
Statement  on  Burden  on  Competition 

NASDR  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received.  The  proposed 
rule  change  was  reviewed  by  the 
NASDR  Executive  and  Membership 
Committees.  The  members  of  these 
Committees  were  in  favor  of  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publitration  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 


the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princip>al  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  shotdd 
be  submitted  by  October  2, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 
Maigaret  H.  McFariand, 
Deputy  Secretary. 

Exhibtt  K-*ifkSD  Notice  to  Membsn 

Electronic  Delivery  of  InfiDraiatiaB  Piilwnii 
Members  and  Their  Caatomeis 

Executive  Siunmary 

This  Notice  sets  forth  the  policy  of  NASD 
Regulation,  Inc.  (NASD  Regulation) 
applicable  to  electronic  delivery  of 
information  between  members  and  their 
(nutomers  as  required  or  i>ennitted  by 
National  Association  of  Securities  DMlers 
(NASD)  Rules. 

Discnaaion 

Background 

On  May  9. 1996,  the  Securities  and 
Exchange  Commission  (SEC  or  Commission) 
issued  an  interpretive  releese  publishing  its 
views  on  the  use  of  electronic  media  by 
broker-dealers  for  delivery  of  information.* 
The  SEC  stated  that  broker-dealers  and  othm 
may  satisfy  their  delivery  obligations  under 
federal  securities  laws  by  using  electronic 
media  as  an  alternative  to  paper-based  media 
within  the  framework  established  in  its 
October  1995  interpretive  release  on  the  use 
of  electronic  media  for  delivery  purposes.  ^ 
The  SEC  also  indicated  that  an  electronic 
communication  from  a  customer  to  a  broker- 
dealer  generally  would  satisfy  the 
requirements  for  written  consent  or 
acknowledgment  under  the  federal  sectirities 
laws. 

NASD  Regulation  will  permit  members 
that  wish  to  electronically  transmit 
documents  that  they  are  requir^  or 
permitted  to  furnish  to  customers  under 
NASD  Rules  to  do  so.  provided  they  adhere 
to  the  standards  contained  in  the  SEC 
Releases  siunmarized  below.  Members  also 
may  receive  electronic  commtinications  from 
customers.  Members  are  urged  to  review  the 
May  1996  and  October  1995  Releases  in  their 
entirety  to  ensure  they  comply  with  all 
aspects  of  the  SEC's  electronic  delivery 
requirements. 

SEC  Releases 

According  to  the  standards  established  by 
the  SEC,  broker-dealers  may  use  electronic 
media  to  satisfy  their  deUvery  obligations, 
provided  the  electronic  communication 
satisfies  the  following  principles: 


and  equitable  principle*  of  trade,  and,  in  general,  t 
to  protect  investors  and  the  public  interest 


*  See  Securities  Exchange  Act  Release  No.  37182. 
May  9,  1996;  61  FR  24644  (May  IS,  1996)  (May 
1996  Release).  The  release  also  contained  a  list  of 
current  Rules  to  which  broker-dealers  apply  the 
guidance  provided  in  the  interpretation. 

'  See  Securities  Act  Release  No.  7233,  Oct.  6, 
1995:  60  FR  53458  (October  13, 1«»S)  (October  IMS 
Release). 
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Notice:  The  electronic  communication 
should  provide  timely  and  adequate  notice  to 
customers  that  the  information  is  available 
electronically.  If  necessary,  broker-dealers 
should  consider  supplementing  the 
electronic  communication  with  another 
communication  that  would  provide  notice 
similar  to  that  provided  by  delivery  in  paper 
through  the  postal  mail  that  information  has 
been  sent  that  the  recipient  may  wish  to 
review. 

Access:  Customers  who  are  provided 
information  through  electronic  delivery 
should  have  access  to  that  information 
substantially  equivalent  to  that  which  would 
be  provided  if  the  information  were  delivered 
in  paper  form  (i.e.,  the  electronically 
transmitted  document  must  convey  all 
material  and  required  information).  For 
instance,  if  a  paper  dociunent  is  required  to 
present  information  in  a  certain  order,  then 
the  information  delivered  electronically 
should  be  in  substantially  the  same  order. 
The  use  of  a  particular  electronic  medium 
should  not  be  so  burdensome  that  intended 
recipients  cannot  effectively  access  the 
information  provided.  A  recipient  should 
have  the  opportunity  to  retain  the 
information  through  the  selected  medium  or 
have  ongoing  access  equivalent  to  personal 
retention.^  Also,  as  a  matter  of  policy,  the 
SEC  believes  that  a  person  who  has  a  right 
to  receive  a  document  under  the  federal 
securities  laws  and  chooses  to  receive  it 
electronically  should  be  provided  with  a 
paper  version  of  the  dociunent  if  consent  to 
receive  documents  electronically  is  revoked 
or  upon  specific  request.'* 

Evidence  to  Show  Delivery:  Broker-dealers 
must  have  reason  to  believe  that 
electronically  delivered  information  will 
result  in  the  satisfaction  of  the  delivery 
requirements  under  the  federal  security  laws. 
Broker-dealers  should  consider  the  need  to 
establish  procedures  to  ensure  that 
applicable  delivery  obligations  are  met,  and 
should  take  reasonable  precautions  to  ensure 
that  information  transmitted  using  either 
electronic  or  paper  media  is  delivered  as 
intended.  Broker-dealers  may  be  able  to 
evidence  satisfaction  of  delivery  obligations, 
for  example,  by: 

(1)  Obtaining  the  intended  recipient's 
informed  consent '  to  delivery  through  a 
specified  electronic  medium,  and  ensuring 
that  the  recipient  has  appropriate  notice  and 
access: 

(2)  Obtaining  evidence  that  the  intended 
recipient  actually  received  the  information, 
such  as  by  an  electronic  mail  return-receipt 
or  by  confirmation  that  the  information  was 
accessed,  downloaded,  or  printed:  or 


'The  SEC  stated  that  the  ability  lo  download  the 
document  or  print  bvm  the  electronic  medium 
would  be  sufficient  to  satisfy  this  need. 

*See  N4ay  1996  Release.  n.l7. 

'The  SEC  descrit>ed  an  informed  consent  as  one 
tliat  specifies  the  electronic  medium  or  source 
through  which  the  information  will  be  delivered 
and  the  period  during  which  the  consent  will  be 
effective,  and  describes  the  information  that  will  be 
deUvered  using  such  means.  Except  where  manual 
consent  is  required  under  the  Penny  Stock  Rules 
(see  discussion  infra),  broker-dealers  may  obtain 
consenU  either  manually  or  electronically.  See  May 
1996  Release,  n.23. 


(3)  Disseminating  information  through 
certain  bcsimile  methods. 

The  SEC  also  made  the  following 
statements  regarding  the  communication  of 
personal  financial  information  (e.g., 
confirmations  and  account  statements). 

Confidentiality  and  Security:  Broker- 
dealers  sending  personal  financial 
information  through  electronic  means  or  in 
paper  form  should  take  reasonable 
precautions  to  ensure  the  integrity, 
confidentiality,  and  security  of  that 
information.  Broker-dealers  transmitting 
personal  financial  information  electronically 
must  tailor  those  precautions  to  the  medium 
used  in  order  to  ensure  that  the  information 
is  reasonably  secure  from  tampering  or 
alteration. 

Consent:  Prior  to  delivering  personal 
financial  information  electronically,  the 
broker-dealer  must  notify  the  intended 
recipient  that  the  information  will  be 
delivered  electronically  and  obtain  the 
recipient's  informed  consent.  The  customer's 
consent  may  be  made  either  by  a  manual 
signature  or  by  electronic  means. 

The  SEC  also  stated  that  an  electronic 
communication  from  a  customer  to  a  broker- 
dealer  will  satisfy  requirements  under  certain 
Commission  Rules  to  receive  or  obtain 
written  customer  consent  or 
acknowledgment.^  Further,  the  SEC 
reminded  broker-dealers  that  they  must 
reasonably  supervise  firm  f>ersonnel  to 
prevent  violations,  and  suggested  that  firms 
should  evaluate  the  need  for  systems  and 
procedures  to  deter  or  detect  misconduct  by 
firm  personnel  in  connection  with  the 
delivery  of  information,  whether  by 
electronic  or  paper  means. 

The  SEC  release  stated  that  the  above 
standards  are  intended  to  permit  broker- 
dealers  to  comply  with  their  delivery 
obligations  under  the  federal  securities  laws 
when  using  electronic  media.  While 
compliance  with  the  guidelines  is  not 
mandatory  for  the  electronic  delivery  of  non- 
required  information  that,  in  some  cases,  is 
being  provided  voluntarily  to  customers, 
NASD  Regulation  believes  adherence  to  the 
guidelines  should  be  considered,  especially 
with  respect  to  documents  furnished 
pursuant  to  agreements  or  other  specific 
arrangements  with  customers. 

Conclusion 

A  list  of  current  NASD  Conduct  Rules, 
Marketplace  Rules,  and  Procedural  Rules  that 
require  or  permit  communications  between 
members  and  their  customers  for  which 
electronic  delivery  may  be  used  in 
accordance  with  the  standartis  set  forth  in  the 
SEC  May  1996  and  October  1995  Releases  is 
set  forth  below.  The  summary  of  delivery 
obligations  provided  is  intended  for  reference 
only,  and  is  not  intended  to  be  a  statement 


*  The  SEC,  however,  cautioned  broker-dealers 
that  they  should  be  aware  of  their  responsibilities 
to  prevent  unauthorized  transactions.  In  this  regard, 
the  Commission  staled  its  l>elief  that  broker-dealers 
should  have  reasonable  assurance  that  the  response 
received  from  a  customer  is  authentic.  The  SEC  also 
will  continue  to  require  broker-dealers  to  obtain  the 
manual  signature  of  customers  on  certain  disclosure 
dacumenta  required  under  the  Penny  Stock  Rules. 
See  May  1996  Release,  nn.23.  29.  ft  SO. 


of  all  requirements  under  the  Rules  listed. 
NASD  Regulation  believes  this  list  is 
complete.  The  interpretation  set  forth  in  this 
Notice  also  will  apply  to  a  new  Rule  or  an 
amendment  to  an  existing  Rule  that  requires, 
or  f>ermits  communications  between 
members  and  their  customers  unless  NASD 
Regulation  specifies  otherwise  at  the  time  of 
adoption  of  the  Rule  or  amendment 

NASD  Rules  That  Require  or  Permit 
Delhrefy  of  Infonnatioii  Drtweeu  Firms  and 
Customers 

Conduct  Rules 

Rule  2210(dX2XB)  (i).  (U).  and  (iv) 
(Communications  with  the  Public;  Standards 
Applicable  to  Communications  with  the 
Public:  Specific  Standards; 
Recommendations)  requires  a  member  to 
disclose  certain  "conflicts  of  interest" 
situations,  if  applicable,  when  making  a 
recommendation:  requires  a  member  to 
provide,  or  offer  to  furnish  upon  request  to 
the  customer,  available  investment 
information  to  support  a  recommendation; 
and  allows  a  member  to  offer  to  furnish  a  list 
of  all  recommendations  made  within  the  past 
year  or  over  longer  periods  of  time. 

Rule  2220(d)(2)(D)(il  (OpUons 
Communications  with  the  Public;  Standards 
Applicable  to  Communications  with  the 
Public;  Specific  Standards)  requires  a 
member  to  state  in  sales  literature  pertaining 
to  options  that  supporting  documentation  for 
any  claims,  comparisons,  recommendations, 
statistics,  or  other  technical  data  will  be 
supplied  upon  request. 

Rule  2230  (Confirmations)  requires  a 
member  at  or  before  the  completion  of  each 
transaction  to  give  or  send  to  a  customer 
written  notification  disclosing  the  member's 
role  and  other  facts  in  connection  with  the 
transaction.  In  addition,  if  the  member  was 
acting  as  a  broker  for  the  customer,  the 
member  must  disclose  from  whom  the 
security  was  purchased  or  to  whom  it  was 
sold  or  the  fact  that  such  information  will  be 
furnished  upon  request  of  the  customer. 

04-2230  ("Third  Market"  Confirmations) 
requires  a  member  that  acts  as  a  broker  for 
customers  in  listed  securities  in  the  "third 
market"  to  provide  certain  disclosures  in  a 
legend  on  the  confirmation  to  the  customer. 

Rule  2240  (Disclosure  of  Control 
Relationship  with  Issuer)  requires  a  member 
who  has  a  control  relatioiuliip  with  the 
issuer  of  the  security  being  purchased  or  sold 
to  provide  written  disclosure  of  the 
relationship  to  the  customer  at  or  before  the 
completion  of  the  transaction. 

Rule  2250  (Disclosure  of  Participation  or 
Interest  in  Primary  or  Secondary 
Distribution)  requires  a  member  to  provide 
written  disclosure  to  the  customer  at  or 
before  completion  of  a  transaction  in  a 
primary  or  secondary  distribution  of  the 
security,  if  the  member  is  participating  or  has 
an  interest  in  the  distribution. 

Rule  2260  (Forwarding  of  Proxy  and  Other 
Materials)  requires  a  member  to  forward 
proxy  materials,  annual  reports,  information 
statements,  and  other  material  to  each 
beneficial  owner  of  shares  of  a  stock  held  by 
the  member. 

Rule  2270(a)  (Disclosure  of  Financial 
Condition  to  Customers)  requires  that,  upon 
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request,  a  member  must  make  available  to 
inspection  by  any  bona  fide  regular  customer 
financial  condition  information  disclosed  in 
its  most  recent  balance  sheet 

Rule  2310  (a)  and  (b)  (Recommendations  to 
Customers  (Suitability))  requires  a  member  to 
make  a  suitability  determination  based  on 
information  disclosed  by  the  customer  as  to 
his  other  security  holdings  and  his  financial 
situation  and  need  and  requires  a  member  to 
make  reasonable  efibrts  to  obtain  specified 
information  concerning  non- institutional 
customers. 

IM-2310-2(e)  (Fair  Dealing  with  Customers 
Mnth  Regard  to  Derivative  Products  or  New 
Financial  Products)  requires  a  member  to 
make  every  effort  to  make  customers  aware 
of  the  pertinent  information  regarding  certain 
prtiducts.  To  meet  this  obligation,  members 
may  deliver  written  documents  to  the 
customer  under  certain  circumstances. 

Rule  2330(c)  (Customers'  Securities  or 
Funds;  Authorization  to  Lend)  requires  a 
member  to  obtain  fiom  a  customer  a  written 
authorization  p>ermitting  the  lending  of 
securities  carried  by  the  member. 

Rule  2330(f)(2)  (D)  and  (G)  (Customer's 
Securities  or  Funds;  Sharing  in  Accounts: 
Extent  Pennissibie)  requires  that  a 
compensation  arrangement  to  share  profits  in 
an  account  must  be  set  forth  in  a  written 
agreement  executed  by  the  customer  and  the 
member,  and  that  the  member  must  disclose 
to  the  customer  all  material  information 
relating  to  the  arrangement,  including  the 
method  of  compensation  and  potential 
conflicts  of  interest  that  may  result  bom  the 
compensation  formula. 

Rule  2340(a)  (Customer  Account 
Statements)  requires  delivery  of  a  statement 
of  account  containing  a  description  of  any 
securities  positions,  money  balances,  or 
account  activity  to  each  customer  whose 
account  had  a  security  position,  money 
balance,  or  account  activity  during  the  period 
since  the  last  statement  was  sent  to  the 
customer  (See  May  1996  Release  which 
covers  confirmations  of  transactions  pursuant 
to  Securities  Exchange  Act  Rule  lOb-10). 

Ru7e  2S10(b)  (Discretionary  Accounts; 
Authorization  and  Acceptance  of  Account)  ■ 
requires  the  customer's  prior  written 
authorization  before  a  member  may  exercise 
discretionary  power  in  a  customer's  account 

Rule  2510(d)  (Discretionary  Accounts: 
Exceptions)  allows  an  exception  &x>m  tha 
requirements  of  the  rule  under  certain 
circumstances  for  members  utilizing  negative 
response  letters  for  bulk  exchanges  of  net 
asset  value  of  money  market  mutual  funds. 

Rule  2710(c)(8)(A)  (Corporate  Financing 
Rule — Underwriting  Terms  and 
Arrangements;  Underwriting  Compensation 
and  Arrangements;  Conflicts  of  Interest) 
requires  disclosure  of  conflicts  of  interest  and 
the  name  of  the  qualified  independent 
underwriter  assuming  the  role  of  pricing  the 
ofiering  and  conducting  due  diligence. 

Rule  2720  (d)  and  (h)  (Distributions  of 
Securities  of  Members  and  Affiliates — 
Conflicts  of  Interest:  Disclosure  and  Periodic 
Reports)  requires  a  member  to  make  certain 
disclosures  in  the  registration  statement, 
ofiering  circular,  or  similar  document  and 
requires  a  member  that  makes  a  distribution 
to  the  public  of  its  securities  pursuant  to  this 


Rule  to  send  to  each  of  its  shareholders  or 
investors:  (1)  quarterly,  a  summary  statement 
of  its  of>eration8  and  (2)  annually, 
independently  audited  and  certified  financial 
statements. 

Rule  2720(k)  (Distributions  of  Securities  of 
Members  and  Affiliates — Conflicts  of  Interest; 
Suitability)  requires  a  member  underwriting 
an  issue  of  securities  where  a  conflict  of 
interest  exists  to  make  a  suitability 
determination  based  on  information 
furnished  concerning  the  customer's 
investment  objectives,  financial  situation, 
and  needs. 

Rule  2720(1)  (Distributions  of  Securities  of 
Members  and  Affiliates — Conflicts  of  Interest: 
Discretionary  Accounts)  requires  s(>ecific 
written  approval  of  the  customer  prior  to 
execution  in  a  discretionary  account  of  a 
transaction  in  securities  issued  by  a  member 
or  an  affiliate  of  a  member,  or  by  a  company 
with  which  a  member  has  a  coi^ct  of 
interest. 

i?uye  2730(b)  (Securities  Taken  in  Trade) 
defines  the  term  "taken  in  trade"  as  a 
purchase  by  a  member  as  principal,  or  as 
agent  for  the  account  of  another,  of  a  securify 
from  a  customer  pursuant  to  an  agreement  or 
imderstanding  that  the  customer  purchase 
securities  from  the  member  which  are  part  of 
a  fixed  price  ofiiering. 

Rule  281 0(b)(2)  (Direct  Participation 
Programs:  Requirements:  Suitability)  requires 
a  member  to  obtain  information  from  a 
participant  concerning  his  investment 
objectives,  other  investments,  financial 
situation,  and  needs  before  making  a 
recommendation. 

Rule  2810(b)(3)(D)  (Direct  Participation 
Programs;  Requirements;  Disclosure)  requires 
that  prior  to  executing  a  purchase  transaction 
in  a  direct  participation  program,  a  member 
must  inform  the  prospective  participant  of  all 
pertinent  facts  relating  to  the  liquidity  and 
marketability  of  the  program  during  the  term 
of  the  investment 

Rule  2830(n)  (Investment  Company 
Securities;  Disclosure  of  Deferred  Sales 
Charges)  requires,  in  addition  to  the 
disclosures  required  by  Rule  2230,  additional 
disclosure  on  written  confirmations  if  the 
transaction  involves  the  purchase  of  shares  of 
any  investment  company  that  imposes  a 
deferred  sales  charge  on  redemption.  In 
addition,  a  specified  legend  on  the 
confirmation  is  required. 

i?u7e  2845  (Discretionary  Accounts) 
requires  a  customer's  prior  written 
authorization  for  trading  of  warrants  in  a 
discretionary  account,  pursuant  to  the 
requirements  of  Options  Rule  2860(b)(18). 

Rule  2848  (Communications  with  the 
Public  and  Customers  Concerning  Index 
Warrants,  Currency  Index  Warrants,  and 
Currency  Warrants).  The  requirements  of 
Rule  2220(d)(2)(D)(i)  apply  to 
communications  to  the  public  and  customers 
cofxceming  warrants.  Rule  2848,  therefore, 
requires  the  member  to  state  in  its  sales 
literature  that  supporting  documentation  for 
any  claims  on  behalf  of  the  warrants  will  be 
supplied  upon  request. 

Rule  2860(b)(ll)  (Options;  Requirements; 
Delivery  of  Current  Disclosure  Document) 
requires  delivery  of  the  appropriate  Options 
Clearing  Corporation  disclosure  document  to 


each  customer  at  or  prior  to  the  time  the 
customer's  account  is  approved  for  options    ' 
trading.  Thereafter,  delivery  must  be  made  to 
each  customer  of  amendments  or  revisions  to 
the  disclosure  document 

Rule  2860(b)(12)  (OpUons;  Requimnents; 
Confirmations)  requires  members  to 
promptly  furnish  customers  %vith  a  written 
ronfirmation  of  each  transaction  in  option 
contracts. 

Rule  2860(b)(15)  (Options;  ReqttiremenU; 
Statements  of  Account)  requires  a  member  to 
send  monthly  statements  to  options  account 
holders. 

Ru)e  2860(b)(16XA)  (OpUons; 
Requirements;  Opening  of  Accounts: 
Approval  Required)  prohibits  a  member  from 
accepting  an  options  order  from  a  customer 
or  from  approving  a  customer's  account  for 
options  trading  unless  the  broker-dealer  has 
furnished  to  the  customer  the  appropriate 
options  disclosure  document(s). 

Rule  2860(b)(16KB)  (OpUons; 
Requirements;  Opening  of  Accounts; 
Diligence  in  Opening  Accounts)  requires  a 
member  to  exercise  due  diligence  to  ascertain 
the  essential  fiacts  relative  to  a  customer 
before  approving  a  customer's  accoimt  for 
options  trading. 

Rule  2860(b)(16)(C)  (OpUons; 
Requirements;  Opening  of  Accounts: 
Verification  of  Customer  Background  and 
Financial  Information)  requires  that 
background  and  financial  information  on 
every  new  options  account  natural  person 
customer  be  sent  to  the  customer  for 
verification  within  fifteen  days  after  the 
account  is  approved  for  options  trading. 

Rule  2860(b)(16)(D)  (OpUons; 
Requirements;  Opening  of  Accounts;  Account 
Agreement)  requires  a  member  to  obtain  bom 
the  customer  a  written  agreement  that  the 
customer  is  aware  of  and  agrees  to  be  bound 
by  the  NASD  Rules  applicable  to  the  trading 
of  option  contracts  within  fifteen  days  after 
a  customer's  accoimt  has  been  approved  for 
trading  of  options  contracts. 

Rule  2860(b)(16)(EXv)  (OpUons; 
Requirements;  Opening  of  Accounts: 
Uncovered  Short  OpUon  Contracts)  requires 
that  a  short  written  description  of  the  risks 
inherent  in  writing  uncovered  short  option 
transactions  must  be  furnished  to  applicable 
customers. 

04-2860-2  (Diligence  in  Opening  (^Moas 
Accounts) 

Paragraph  (a)  requires  members  to  seek  to 
obtain  certain  information  at  a  minimum 
with  respect  to  options  customers  who  are 
natural  persons  in  order  to  fulfill  their 
obligations  under  Rule  28860(b)(16)(b). 

Paragraph  (c)  recommends  that  members 
consider  utilizing  a  standard  account 
approval  form  so  as  to  ensure  the  receipt  of 
all  required  information. 

Paragraph  (e)  states  that  the  requirements 
of  Rule  2860(b)(16)(C],  regarding  initial  and 
subsequent  verification  of  customer 
background  and  financial  information,  can  be 
satisfied  by  sending  to  the  customer  the 
information  required  in  paragraphs  (a)(1) 
through  (a)(6)  of  IM-2860-2  and  providing 
the  customer  with  an  opportunify  to  correct 
or  complete  the  information. 

Rule  2860(b)(18XA)  (OpUons; 
Requirements;  DiscreUonaiy  Accounts: 
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Authorization  and  Approval)  requires  the 
written  authorization  of  a  cuatomer  before  a 
member  may  exercise  any  discretionary 
power  with  respect  to  trading  an  options 
contract  in  a  customer  account 

Rule  2B60(b)(19)  (Options:  Requirements; 
Suitability)  prohibits  a  member  from 
reconunending  an  options  transaction  unless 
the  member  has  reasonable  grounds  to 
believe  based  on  the  information  furnished 
by  the  customer  that  the  recommended 
transaction  is  not  unsuitable  for  the 
customer. 

Rule  2860(b)(23)(C)(i)  (OpUons; 
Requirements:  Tendering  Pmcedures  for 
Exercise  of  Options:  Allocation  of  Exercise 
Assignment  Notices)  requires  notification  to 
customers  of  the  method  used  to  allocate 
exercise  notices  to  its  customers'  accounts. 

Rule  3110(c)  (Books  and  Records: 
Customer  Account  Information)  requires 
members  to  obtain  specified  customer 
information. 

Rule  3110(fX3)  (Books  and  Records: 
Requirements  when  Using  Predispute 
Arbitration  Agreements  with  Customers) 
requires  that  a  copy  of  the  agreement 
containing  a  predispute  arbitration  clause 
must  be  given  to  the  customer,  who  must 
acknowledge  receipt  on  the  agreement  or  on 
a  separate  document. 

Rule  3110(g)(2)  and  (3)  (Books  and 
Records:  Telemarketing  Requirements) 
requires  members  to  obtain  written  customer 
authorization  before  obtaining  a  check  drawn 
on  a  customer's  account. 

Rule  3230(d)  (Clearing  Agreements) 
requires  notification  upon  the  opening  of  an 
account  to  each  customer  whose  account  is 
introduced  on  a  full  disclosed  basis  of  the 
existence  of  the  clearing  or  carrying 
agreement. 

Marketplace  Rules:  The  Nasdaq  Stock  Market 
Rules 

Rule  4643  (Customer  Confirmations) 
prohibits  members  from  effecting 
transactions  in  Nasdaq  SmallCap  Market 
securities  unless,  at  or  before  completion  of 
the  transaction,  the  member  gives  or  sends 
the  customer  written  notification  disclosing 
specified  information. 

Procedural  Rules:  Compliants.  Investigations 
and  Sanctions 

Rule  8110  (Availability  to  Customers  of 
Certificate,  By-Laws  and  Rules)  requires  a 
member  to  provide  customer  access  to  copies 
of  the  NASD  Certificate  of  Incorporation.  By- 
Laws,  and  Rules. 

Procedural  Rules:  Uniform  Practice  Code 

Rule  1  lB60(a)(3)  and  (4)  (Acceptance  and 
Settlement  of  COD  Orders)  requires  a 
member  to  deliver  to  the  customer  a 
confimiation.  or  all  relevant  data  customarily 
contained  in  a  confirmation  not  later  than  this 
close  of  business  on  the  next  business  day 
after  any  such  execution  and  to  obtain  an 
agreement  from  the  customer  to  furnish 
instructions  regarding  the  receipt  or  delivery 
of  the  securities  involved  in  the  transaction. 

Rule  11870(c)  (Customer  Account  Transfer 
Contracts;  Transfer  Instructions):  customen 
must  be  informed  of  the  conditions  for 
account  transfer  and  mtist  authorize  the 
tmufbr. 


Questions  concerning  this  Notice  may  be 
directed  to  Mary  Revell,  Assistant  General 
Counsel,  NASD  Regulation,  at  (202)  728- 
8203. 

|FR  Doc.  97-24140  Filed  9-10-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to 
Limited  Cross-Guaranty  Agreements 

September  4, 1997. 

Pursuant  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  3, 1997,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Conunission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  Interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-ReguUtory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  Commission 
approval  of  the  limited  cross-guaranty 
agreements  between  NSCC  and  each  of 
the  International  Securities  Clearing 
Corporation  ("ISCC"),  the  Government 
Securities  Clearing  Corporation 
("GSCC"),  and  the  MBS  Clearing 
Corporation  ("MBSCC"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  Commission 
approval  of  the  limited  cross-guaranty 
agreements  between  NSCC  and  each  of 
ISCC,  GSCC.  and  MBSCC.  NSCC 
represents  that  the  limited  cross- 
guaranty  agreements  are  substantially 
similar  to  the  form  of  limited  cross- 
guaranty  agreement  previously 
approved  by  the  Commission  in  filings 
made  by  GSCC,  ISCC,  and  MBSCC.^ 

The  limited  cross-guaranty 
agreements  between  the  clearing  agency 
coimterparties  provide  a  guarantee  that 
can  be  invoked  in  the  event  of  a  default 
of  a  common  member.  The  guarantee  is 
applicable  only  to  the  extent  that  the 
common  member  has  unsatisfied 
obligations  at  one  clearing  agency  and 
excess  resources  at  another  clearing 
agency.  The  guarantee  is  limited  to  the 
amount  of  the  defaulting  common 
member's  resources  remaining  at  the 
guaranteeing  clearing  agency.  The 
agreements  also  set  forth  each  clearing 
agency's  priority  structure  with  respect 
to  the  order  in  which  it  will  make 
guaranty  payments  to  other  clearing 
agencies  with  which  it  has  entered  into 
a  limited  cross-guaranty  agreement* 
The  agreements  also  provide  that 
demand  for  payment  must  be  made 
within  six  months  of  the  suspension  of 
the  common  member. 

NSCC  amended  its  ndes  in  File  No. 
SR-NSCC-93-07  to  accommodate 
limited  cross-guaranty  agreements.' 
NSCC  Rule  25  provides  that  in  addition 
to  a  member's  other  obligations  to  NSCC 
imder  its  rules,  each  member  is 
obligated  to  NSCC  for  an  amoimt  equal 
to  any  guaranty  payment  NSCC  is 
required  to  make  to  a  cross-guaranty 
party  pursuant  to  the  terms  of  any 
clearing  agency  cross-guaranty 
agreement. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
because  it  promotes  the  safeguarding  of 


'  15  U.S.C.  788(b)(1). 

*The  Commission  has  modified  the  text  of  the 
•ummariBs  submitted  by  NSOC 


*  See  Securities  Exchange  Act  Rslaase  No.  37616 
(August  28,  1996).  61  FR  46887  (order  approving 
propoaed  ruin  changes  riled  by  MBSCC,  GSCC,  and 
ISCC  seeking  authority  to  enter  into  limited  croM- 
guaranty  agreements). 

*  Such  priority  schedule  may  be  amended  by  later 
limited  croas-guaranty  agreonents  with  other 
entities  by  delivery  of  an  amended  priority 
schedule  to  the  counterparty. 

>  Securities  Exchange  Act  Release  No.  33548 
(January  31. 1994).  59  FR  5638  (order  approving 
propoaed  rule  change).  The  proposed  rule  change 
incorporated  the  limited  guaranty  provisions  into 
NSOC's  rules  and  approved  NSGC't  limited  croes- 
guaraniy  agreement  with  The  Depository  Trust 
Company. 
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securities  and  ftmds  in  the  clearing 
agency's  custody  or  control  or  for  which 
it  is  responsible  and  fosters  cooperation 
and  coordination  with  other  entities 
engaged  in  the  clearance  and  setUement 
of  sectirities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
^  competition. 

C.  Self-Regulatory  Organization's 
'  Statement  on  Comments  on  the 

Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

in.  Date  of  ECbctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiasion  Action 

Section  17A(b)(3)(F)«  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  ftmds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible  and  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  setUement  of 
securities  transactions.  The  Commission 
believes  that  the  proposal  is  consistent 
with  NSCC's  obligations  to  assure  the 
safeguarding  of  securities  and  fimds  in 
its  custody  or  control  or  for  which  it  is 
responsible  because  the  agreement 
should  reduce  NSCC's  risk  of  loss  due 
to  a  member's  default.^  The  agreement 
shoidd  also  mitigate  the  systemic  risks 
posed  to  the  national  clearance  and 
setUement  system  as  a  result  of  a 
defaulting  common  member  and  thus 
should  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  setUement  of 
securities  transactions. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  lor 
approving  the  proposed  rule  change, 
prior  to  the  thirtieth  day  after 
publication  of  notice  because  it  will 
permit  NSCC  to  put  a  risk  reduction 


•15U.S.C78q-l(b)(3KF). 

'This  order  also  approves  futine  limited  ( 
guarantee  agreements  into  which  NSCC  or  OCC  may 
enter  which  other  clearing  agencies  provided  that 
the  form  of  such  agreements  are  substantially 
similar  to  the  form  of  agreement  approved  in  this 
filing. 


mechanism  into  place  in  an  expedient 
fashion. 

IV.  SoUfdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectirities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
avaUable  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  wUl  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-97-11  and 
should  be  submitted  by  October  2, 1997. 

A  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (FUe  No.  SR- 
NSCC-97-11)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-24136  Filed  9-10-97;  8:45  am] 
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Setf-Rsgui«tory  Organizations;  The 
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National  Sacuritise  Clearing 
Corporation;  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Cliangas  Relating  to  a 
Umitad  Cross-Guaranty  Agraenient 

September  4, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  en 
September  2,  1997,  The  Options 
Clearing  Corporation  ("OCC")  and  on 


September  3, 1997,  the  National 
Securities  Qearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  commission  ("Commission") 
the  proposed  rule  changes  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  primarily  by  OCC 
and  NSCC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  changes. 

I.  Self-Regulatory  Organizations' 
Statements  of  the  Terms  of  Suhstance  of 
the  Proposed  Rule  Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  obtain  Commission 
approval  of  the  form  of  limited  cross- 
guaranty  agreement  into  which  OCC  and 
NSCC  propose  to  enter. 

n.  Self-Regulatory  Organizations* 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlw  Proposed  Rule 
Changwe 

In  their  filings  with  the  Commission. 
OOC  and  NSCC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
OCC  and  NSOC  have  prepared 
stnnmaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  obtain  Commission 
approval  of  the  form  of  limited  cross- 
guaranty  agreement  into  which  OOC  and 
NSCC  propose  to  enter.  OCC  amended 
its  by-laws  and  rules  in  File  No.  SR- 
OGC-96-183  to  accommodate  limited 
cross-guaranty  agreements  and 
accormngly  is  not  proposing  to  amend 
the  language  of  its  by-laws  and  rules 


•15U.S.C78s(bM2). 
•17  CFR  200.30-3(a)(12). 
M5U.S.C78s(b)(l). 


*The  Commissioo  has  modified  the  text  of  the 
sonunaries  submined  by  OCC  and  NSCC 

>  Securities  Exchange  Act  Release  Na  3S410 
(March  17, 1997),  62  FR  13931  (order  approving 
proposed  rule  change).  In  general,  the  proposed  rale 
change  added  a  provision  to  OCC  Rule  1104  to 
permit  CXX!  to  pay  any  amount  owed  by  CXX  to 
another  cross-guaranty  party  pursuant  to  a  limited 
cross-guaranty  agreement:  added  a  provision  to 
Article  Vin.  Section  5  of  OCC's  by-laws  to  autbotiae 
OCC  to  have  recourse  to  a  suspended  clearing 
member's  clearing  fund  contribution  for  the  amount 
of  any  payment  which  it  is  required  to  make 
pursuant  to  a  limited  cross-guaranty  agreement;  and 
added  additional  provisions  to  Article  Vm.  Section 
5  of  OCC's  by-laws  to  address  the  treatment  in 
various  circumstances  of  amounts  which  OOC 
might  receive  under  a  limited  cioss-guaranly 
agreement. 
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further  at  this  time.  NSCC  amended  its 
rules  in  File  No.  Sr-NS(X-93-07  *  to 
accommodate  limited  cross-guaranty 
agreements  and  is  not  proposing  to 
amend  the  language  of  its  rules  further 
at  this  time. 

Essentially,  a  limited  cross-guaranty 
agreement  is  an  agreement  between  two 
or  more  securities  clearing  corporations 
and/or  commodities  cloaring 
organizations  (collectively,  "clearing 
agencies"  and  each,  a  "clearing 
agency")  that  provides  a  guarantee  that 
can  be  invoked  in  the  event  that  the 
parties  to  the  agreement  must  liquidate 
the  assets  of  an  entity  that  is  a  member 
of  two  or  more  of  the  clearing  agencies 
("conmion  member").  Pursuant  to  such 
guarantee,  if  at  least  one  clearing 
agency's  liquidation  of  the  assets  of  the 
common  member  in  its  control  results 
in  a  loss  and  at  least  one  clearing 
agency's  liquidation  of  the  assets  of  the 
common  member  results  in  a  gain,  each 
clearing  agency  liquidating  to  a  gain 
will  make  the  excess  assets  of  the 
common  member  in  its  control  available 
to  each  clearing  agency  liquidating  to  a 
loss,  up  to  the  amount  of  the  loss.  If  all 
of  the  liquidations  results  in  a  gain  or 
if  all  of  the  liquidations  results  in  a  loss, 
the  agreement  provides  that  no  assets 
will  be  made  available  by  any  party  to 
the  agreement  to  any  other  party. 

The  effect  of  a  limited  cross-guaranty 
agreement  is  to  enable  each  party  to  the 
agreement  to  have  recourse  to  the  assets 
of  a  defaulting  common  member  in  the 
control  of  the  other  parties  to  the 
agreement.  Therefore,  a  limited  cross- 
guaranty  agreement  should  reduce  the 
risk  of  each  of  the  clearing  agencies 
which  is  a  party  to  the  agreement 
because  a  defaulting  common  member 
may  well  have  the  positions  which  were 
spread  across  markets  in  such  a  manner 
as  to  cause  its  net  asset  position  at  one 
clearing  agency  to  be  positive  even 
though  its  net  asset  position  at  another 
clearing  agency  is  negative. 

NSCX:  and  OCC  believe  that  the  form 
of  limited  cross-guaranty  agreement 
which  they  propose  to  sign  is 
substantially  similar  to  the  limited 
cross-guaranty  agreement  previously 
entered  into  by  NSCC  with  the 
International  Seciirities  Clearing 
Corporation  ("ISCC"),  the  Government 
Securities  Clearing  Corporation 
("GSCC"),  and  the  MBS  Clearing 
Corporation  ("MBSCC")  except  as 


described  below.'  Like  NSCC's 
agreements  with  MBSCC,  GSCC,  and 
ISCC,  the  agreement  provides  that 
demand  for  payment  must  be  made 
within  six  months  of  the  suspension  of 
the  common  member. 

The  NSCC-OCC  agreement  differs 
from  NSCC's  agreements  with  MBSCC, 
GSCC,  and  ISCC  principally  in  three 
ways.  The  agreement  contains 
statements  to  make  explicit  that  the  net 
resources  which  either  clearing  agency 
might  have  to  pay  over  to  the  other  are 
to  be  calculated  taking  into  account  the 
obligations  to  each  to  the  other  puirsuant 
to  the  options  exercise  settlement 
agreement  ^  between  them  and  the 
obligations  which  either  might  have 
pursuant  to  any  cross-margining 
agreement  to  which  it  is  a  party. ^  The 
agreement  also  contains  a  statement  to 
make  explicit  that  the  net  resources 
which  either  clearing  agency  might  have 
to  pay  over  to  the  other  are  to  be 
calctilated  taking  into  account  any 
amount  deemed  by  the  clearing  agency 
to  be  necessary  to  cover  any  deficiency 
in  the  bankruptcy  estate  of  the  common 
member  with  respect  to  customers  of  the 
common  member  or  to  constitute 
customer  funds  or  securities  which  the 
clearing  agency  has  an  obligation  to 
retiim  to  the  common  member  or  its 
bankruptcy  trustee  or  other 
representative."  The  agreement  also 
contains  a  section  providing  for  the 
indemnification  of  the  clearing  agency 
paying  funds  under  the  agreement  by 
the  clearing  agency  receiving  funds 
under  the  agreement. 

OCC  and  NSCC  believe  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  Section  17A  of 
the  Act  because  they  will  establish  an 
additional  Linkage  of  clearance  and 
settlement  facilities  which  reduces  the 
risk  exposure  of  the  clearing  agencies 
and  their  members  to  the  liquidation  of 
any  defaulting  common  members  and 
thus  reduces  systemic  risk. 


*  Securities  Exchange  Act  Release  No.  33548 
(January  31.  1994).  59  FR  5638  (order  approving 
proposed  rule  change).  The  proposed  rule  change 
incorporated  the  limited  guaranty  provisions  into 
NSCC's  rules  and  approved  NSCC's  limited  cross- 
guaranty  agreement  with  The  Depository  Trust 
Company. 


'  See  Securities  Exchange  Act  Release  No.  37616 
(August  28.  1996).  61  FR  46887  (order  approving 
proposed  rule  changes  seeking  authority  to  enter, 
into  limited  cross-guaranty  agraements  filed  by 
MBSCC  GSCC.  and  ISCC). 

'See  Securities  Exchange  Act  Release  No.  37731 
(September  26.  1996).  61  FR  51731  (order  approving 
pfopoaed  rule  change). 

'OCC  has  several  cross-margining  agreements  in 
place  with  various  community  clearing  agencies. 

*  OCC  believes  this  statement  to  be  important  to 
reflect  its  Rule  1104(d)  which  in  turn  reflects  that 
its  account  structure  provide*  for  maintaining 
customar  positions  in  separate  customers'  aixounts 
and  markatniaker  positions  in  separate  market- 
makers'  accounts.  (A  market-maker  that  it  not 
affiliated  with  its  clearing  firm  is  a  "ctutomer"  of 
that  firm  for  purposes  of  the  hypothecation  rules 
aven  thruigh  it  is  regulated  as  a  broker-dealer.) 


B.  Self-Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

OCC  and  NSCC  do  not  believe  a 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  changes. 

C  Self-Regulatory  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  changes  have  been 
solicited  or  received.  OCC  and  NSCC 
will  notify  the  Commission  of  any 
written  comments  they  receive. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Changes  and  Timing  tat 
Commiaaion  Action 

SecUon  17A(b)(3)(F)9  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible  and  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  the  proposals  are 
consistent  with  the  NSCC's  and  OOC's 
obligations  to  assure  the  safeguarding  of 
securities  and  fimds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  they  are  responsible  because  the 
agreement  should  reduce  their  risk  of 
loss  due  to  a  common  member's 
debtult*'*  The  agreement  should  also 
mitigate  the  systemic  risks  posed  to  the 
national  clearance  and  settlement 
system  as  a  result  of  a  defaulting 
common  member  and  thus  should  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

NSCC  and  OCC  have  requested  that 
the  Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after 
publication  of  notice  because  it  will 
permit  NSCC  and  OCC  to  put  a  risk 
reduction  mechanism  into  place  in  a 
timely  fashion. 

V.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


•15U.S.C78q-l(b)(3)(F). 

'"This  order  also  approves  future  limited  cross- 
guarantee  agreements  into  which  NSCC  or  OCC  may 
enter  «vith  other  clearing  agencies  provided  thai  the 
form  of  such  agraements  are  substantially  similar  to 
the  form  of  agreement  approved  in  this  filing. 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in,  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refisrence 
Section.  450  Fifth  Strert.  NW., 
Washington,  DC  20549.  Copies  of  the 
respective  filing  swill  also  be  available 
for  inspection  and  copying  at  the 
respective  principal  offices  of  OCC  and 
NSCC.  All  submissions  should  refer  to 
File  Nos.  SR-OCC-97-17  and  SR- 
NSCC-97-12  and  should  be  submitted 
by  October  2. 1997.  * 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-97-17  and  SR-NSCC-97-12)be 
and  hereby  are  approved. 

For  the  CommiMion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >' 

Margaret  H.  McFarland, 

Deputy  Secretaiy. 

(FR  Doc  97-24134  Filed  9-10-97;  8:45  am]   - 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[Relaaae  No.  34-^9000;  FHo  Na  SR-Phta- 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Projaosad  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stocl(  Exchange,  Inc. 
Flelating  to  the  Treatment  of  PACE 
Orders  in  Oouble-up/Double-Down  Tick 
Situations  t^ 

September  2, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(c)(l).  notice  is 
hereby  given  that  on  May  2.  1997,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  and  on  August  4.  1997  filed 
with  the  Commission  Amendment  No.  1 


thereto,^  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chan^ 
frt)m  interested  persons. 

L  Self-Regulatory  Organization's 
Statonent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Ciiangw 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  adopt  paragraph  (c) 
to  Supplementary  Material  .07  of  Rule 
229,  Philadelphia  Stock  Exchange 
Automatic  Communication  and 
Execution  ("PACE")  System,  relating  to 
automatic  double-up/double-down  price 
improvement  and  manual  double-up/ 
double-down  price  protection.  The 
operation  of  the  PACE  System,  which  is 
the  Exchange's  automatic  order  routing 
and  executi(m  system  for  equity 
securities,  is  governed  by  Phlx  Rule  229 
("PACE  Rule"). 

Proposed  paragraph  (c)(i),  Automatic 
Double-up/Double-down  IMce 
Improvement,  would  state  that  where 
the  specialist  voluntarily  agrees  to 
provide  automatic  double-up/double- 
down  price  improvement  to  all 
customers  and  all  eligible  orders  in  a 
security,  in  any  instance  where  the  bid/ 
ask  spread  of  the  PACE  Quote  ^  is  a  V* 
point  or  greater,  market  and  marketable 
limit  orders  ^  in  NYSE-listed  or  Amex- 
listed  securities  for  599  shares  or  less 
that  are  received  through  PACE  in 
double-up/double-down  situations  shall 
be  provided  with  automatic  price 
improvement  of  */1s  of  a  point,  beginning 
at  9:45  a.m.  Moreover,  a  specialist 
voluntarily  may  agree  to  provide 
automatic  double-up/double-down  price 
improvement  to  larger  orders  in  a 
particular  security  to  all  customers 
under  this  provision.  Automatic  double- 
up/double-<lown  price  improvement 
will  not  occur  where  the  execution  price 
would  be  outside  the  primary  market 
high/low  range  for  the  day,  if  out-of- 


«» 15  U.S.C  78«(b)(2). 

«» 17  CFR  200.3O-3(aNl2). 


<  See  Letter  from  Philip  H.  Becker.  Senior  Vice 
President  and  Chief  Regulatory  Officer,  Phlx,  to 
Michael  Walinskas,  Senior  Special  Counsel, 
Division  of  Market  Regulation,  SEC,  dated  August 
1, 1997  ("Amendment  No.  1").  The  substance  of 
amendment  No.  1  has  been  incorporated  into  this 
notice. 

'  The  PACE  Quote  consists  of  the  best  hld/oBet 
among  the  American  Stock  Exchange  ("Amex"), 
New  York  Stock  Exchange  ("NYSE"),  Pacific 
Exchange,  Phlx,  Boston,  Cincinnati,  and  Chicago 
Stock  Exchanges,  as  well  as  the  Intermarket  Trading 
System/Computer  Assisted  Execution  System 
("ITS/CAES").  See  PACE  Rule. 

1 A  market  order  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  best  price  obtainable 
when  the  order  is  received.  A  marketable  limit 
cvder  is  an  order  to  buy  or  sell  a  stated  amount  of 
a  security  at  a  specified  price,  which  is  received  at 
a  time  when  the  market  is  trading  at  or  better  than 
such  specified  price. 


range  protection  was  elected  by  the 
member  organization  entering  the  order 
pursuant  to  Supplementary  Material 
.07(a)  of  the  PACE  Rule.  In  addition,  the 
Exchange  proposes  to  adopt  a  corollary 
provision  in  Supplementary  Material 
.10(a)  to  the  PACE  Rule  respecting 
automatic  double-up/double-<iown  price 
improvement  for  maricetable  limit 
orders. 

The  Exchange  also  proposes  to  adt^ 
an  alternative  to  automatic  double  up/ 
double-down  price  improvemmiL 
Specifically,  proposed  Supplementary 
Material  4)7(c)(ii),  Manual  Double-up/ 
Double-down  Price  Protection  would 
state  that  where  the  specialist  does  not 
agree  to  provide  automatic  double-up/ 
double-down  price  improvement  in  a 
security,  in  any  instance  where  the  bid/ 
ask  spread  of  the  PACE  C^iote  is  14  of 
a  point  or  greater,  beginning  at  9:45 
a.m.,  the  specialist  must  provide  mmMnl 
double-up/double-down  price 
protection  to  all  customers  and  all 
eligible  orders  in  a  security.  The  mAniMiI 
double-up/double-down  price 
protection  feature  causes  eligible  market 
and  marketable  limited  orders  of  599 
shares  or  less  in  NYSE-listed  and  Amex- 
listed  securities  that  are  received 
through  PACE  in  double-up/double- 
down  situations  to  be  stopped  at  the 
PACE  Quote  at  the  time  of  their  entry 
into  PACE.  Moreover,  a  specialist  may 
voluintarily  agree  to  provide  manna) 
double-up/double-down  price 
protection  to  larger  orders  in  a 
particular  security  to  all  customers 
under  this  provision.  However,  if  the 
execution  price  of  an  order  would  be 
outside  the  primary  maiiwt  high/low 
range  for  the  day,  where  out-of-range 
protection  is  elected  by  the  member 
organization  entering  the  order,  the 
order  would  be  stopped  for  manual 
handling  by  the  specialist,  regardless  of 
the  existence  of  a  double-up/double- 
down  situation-'Manual  double-up/ 
double-down  price  protection  does  not 
provide  an  automatic  execution  or 
automatic  price  improvement  Instead, 
this  feature  stops  orders  to  provide  an 
opportunity  for  manual  price 
improvement  in  double-up/double- 
down  situations. 

Finally,  proposed  paragraph  (c)(iii) 
would  provide  that  both  automatic 
double-up/double-down  price 
improvement  and  manual  double-up/ 
double-down  price  protection  may  be 
disengaged  in  a  security  or  floorwide  in 
extraordinary  circumstances  with  the 
approval  of  two  Floor  Officials  of  the 
Exchange. 


47866 


Federal  Register  /  Vol.  62.  No.  176  /  Thursday.  September  11.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  176  /  Thursday.  September  11,  1997  /  Notices 


47867 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  con.ceming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Background.  As  stated  above,  the 
PACE  System  is  the  Exchange's 
automated  order  routing  and  execution 
system  on  its  equity  trading  floor.  The 
PACE  System  accepts  orders  for 
automatic  or  manual  execution  in 
accordance  with  the  provisions  of  the 
PACE  Rule,  which  governs  the 
operation  of  the  PACE  System  and 
defines  its  objectives  and  parameters. 
Agency  orders  received  through  PACE 
are  subject  to  certain  minimum 
execution  parameters  and  non-agency 
orders  are  subject  to  the  provisions  of 
Supplementary  Material  .02  of  the  PACE 
Rule.  The  PACE  Rule  establishes 
execution  parameters  for  order 
depending  on  type  (market  or  limit), 
size,  and  the  guarantees  offered  by 
specialists.* 

With  respect  to  market  orders. 
Supplementary  Material  .05  of  the  PACE 
Rule  currently  provides  that  round-lot 
market  orders  up  to  500  shares  and 
partial  round-lot  ("PRL")  market  orders 
of  up  to  599  shares,  which  combine  a 
round-lot  with  an  odd-lot,  are  stopped 
at  the  PACE  Quote  at  the  time  of  theii 
entry  into  PACE  ("Stop  Price")  for  a  15 
second  delay  to  provide  the  Phlx 
specialist  with  the  opportimity  to  effect 
price  improvement  when  the  spread 
between  the  PACE  Quote  exceeds  %  of 
a  point  This  feature  is  known  as  the 
Public  Order  Exposure  System 
("POES")  "wiridow.5  ff  such  orders  are 


*  The  Commission  recently  approved  a  number  of 
amendments  to  the  execution  parameters  and 
guarantees  of  the  PACE  Rule.  See  Securities 
Exchange  Act  Release  No.  38898  (August  1.  1997), 
62  FR  42616  (August  7.  1997)  (File  No.  SR-Phlx- 
97-11). 

s  The  Exchange  recently  has  filed  a  proposed  rule 
change  to  amend  this  provision  to  increase  the 
duration  of  the  POES  window  to  30  seconds.  See 
Securities  Exrhangw  Act  Release  No.  38664  Quly  23. 


not  executed  within  the  POES  window, 
the  order  is  automatically  executed  at 
the  Stop  Price. 

b.  Automatic  double-up/double-down 
price  improvement.  At  this  time,  the 
Exchange  proposes  to  adopt  a  double- 
up/doubie-down  provision  respecting 
PACE  orders.  The  proposal  consists  of 
two  alternatives:  automatic  double-up/ 
double-down  price  improvement  and 
manual  double-up/double-down  price 
protection.  Thus,  one  purpose  of  the 
proposal  is  to  provide  automatic  price 
improvement  to  eligible  orders.  As  part 
of  a  continued  effort  to  improve  its 
execution  parameters  and  promote  the 
principle  of  best  execution,  the 
Exchange  is  proposing  to  adopt  an 
automatic  price  improvement  feature 
affording  eligible  orders  price 
improvement  of  an  %  of  a  point  firom 
the  PACE  Quote  when  received,  in 
double-up/double-down  situations. 

Under  the  proposal,  a  "double-up/ 
double-down"  situation  is  defined  as  a 
trade  that  would  be  at  least:  (i)  V*  point 
(up  or  down)  from  the  last  regular  way 
sale  on  the  primary  market;  or  (ii)  V4 
point  firom  the  regular  way  sale  that  was 
the  previous  intra-day  change  on  the 
primary  market.  The  term  "double" 
originated  with  two  *^  point  ticks, 
meaning  V4  of  a  point  Under  the 
proposal,  a  down  tick  of  Vte  of  a  point 
followed  by  a  down  tick  of  Vis  of  a  point 
would  be  a  double-down  situation, 
because  it  equals  V*  of  a  point. 

As  an  example  of  the  part  (i)  of  the 
definition  of  a  double-up/double-down 
situation,  assuming  that  the  specialist 
has  agreed  to  participate  in  this  feature, 
where  the  PACE  Quote  is  22V2-22y4.  if 
the  last  sales  on  the  primary  maricet 
were  22%  followed  by  a  down  tick  at 
22^/^.  a  double-up/double-down 
situation  would  not  occiir  for  a  market 
order  to  buy,  because  buying  at  22%  is 
a  single  up  tick  of  ^^p{  a  point  and, 
thus,  does  not  meet  the  V*  point 
requirement.  Under  the  proposal, 
because  no  double-up/double-down 
situation  occurred,  no  automatic  price 
improvement  would  be  afforded. 
However,  applying  part  (ii)  of  the 
definition,  a  double-up/double-down 
situation  would  occiir  for  a  sell  order, 
because  a  sale  at  22Vz  is  a  V*  point  away 
from  the  next  to  last  intra-day  change, 
executed  at  22%.  Under  the  proposal, 
the  market  order  to  sell  would  be 
automatically  executed  at  22^. 
providing  an  'A  point  price 
improvement  over  the  otherwise- 
automatic  execution  at  22^/i. 

Where  the  PACE  Quote  is  22V«-22%. 
with  the  last  sale  at  22^/2.  part  (i)  of  the 


definition  would  apply  to  a  market 
order  to  buy  or  sell,  because  buying  at 
22V4  creates  a  double-up  tick  [V*  of  a 
point  away  from  22V2)  and  selling  at 
22  V4  creates  a  double-down  tick  (also  V4 
of  a  point  away  from  22^/2). 

If  the  last  sale  was  at  22V4  and  the 
next-to-last  sale  was  at  22V2,  part  (i)  of 
the  definition  would  apply  to  a  market 
order  to  sell,  because  selling  at  22 V4 
creates  a  double-down  tick  ( V2  of  a  point 
away  from  22%),  and  part  (ii)  of  the 
definition  would  apply  to  a  buy  order, 
because  bujring  at  22%,  although  not  an 
up  or  down  tick  from  the  last  sale  of 
22%,  is  V4  of  a  point  away  from  the  next 
to  last  change,  executed  at  22 '/z. 

If  the  last  sale  was  at  22%  and  the 
next  to  last  sale  was  at  22^/2,  part  (ii)  of 
the  definition  would  apply  to  a  market 
order  to  buy,  because  buying  at  22% 
creates  a  double-up  tick  of  {V*  of  a  point 
away)  from  22>/!2,  as  well  as  to  a  market 
order  to  sell,  because  selling  at  22 V4 
creates  a  double-down  tick  (Vi  of  a  point 
^way)  from  22'/i. 

Pursuant  to  part  (ii)  of  the  definition 
of  a  double-up/double-down  situation, 
this  term  includes  qualifying  changes 
from  the  last  change,  not  just  the  two 
previous  last  sales.  For  example,  where 
the  last  sales  on  the  primary  market 
were:  32'/^;  32%;  and  32%,  with  the 
PACE  Quote  at  32V4-32V2,  a  market 
order  to  sell  that  would  otherwise  be 
executable  at  32V4  should  be  price- 
improved  to  32%.  because  it  is  a 
double-down  tick  ( V4  of  a  point  away) 
bom  the  last  "change"  or  sale  that  was 
the  previous  change  (meaning  the 
change  from  22%  to  22%).^  Under  part 
(i)  of  the  definition,  this  order  would 
not  qualify  as  a  double-up/double-down 
situation,  because  an  execution  at  22V4 
would  be  only  %  of  a  point  away  from 
the  last  sale  of  22%. 

To  explain  the  interaction  between 
the  POES  window  and  the  proposal  at 
hand,  assuming  that  the  PACE  Quote  is 
15^/^%  and  the  last  sale  was  at  15%, 
an  order  by  buy  500  shares  woiild  be 
subject  to  automatic  double-up/double- 
down  price  improvement,  because 
buying  at  15%  creates  a  double  up  tick 
( V4  of  a  point  away)  fitim  the  last  sale 
at  15%.  The  order  would  be 
automatically  executed  imder  the 
proposal  at  15Va  (giving  %  of  a  point 
price  improvement  over  the  PACE 
Quote  of  15%)  and  no  POES  window 
would  occur.  The  proposed  automatic 
double-up/double-down  price 
improvement  feature  results  in  an 
automatic  execution,  with  no  window. 


1997).  62  FR  40882  Quly  30. 1997)  (File  No.  SR- 
Phlx-97-32). 


■The  first  down  tick  was  from  32'/^  to  32%,  and 
the  second  do«m  tick  would  have  l>een  from  324b 
to  32V4  had  the  order  been  executed.  The 
intervening  sale  at  32%  doe*  not  change  this  result. 


timer  or  delay.  If,  on  the  other  hand,  the 
order  was  to  sell  500  shares,  a  double- 
up/double-down  situation  would  not 
occur,  because  selling  at  15%  is  not  an 
up  or  down  tick  (not  V4  of  a  point  away 
fitim  the  last  sale);  this  order  would  be 
POES-eligible  such  that  the  POES 
window  would  apply.  At  the  expiration 
of  the  POES  window,  absent  manual 
specialist  intervention,  this  order  would 
be  manually  executed  at  15%.  its  Stop 
Price. 

This  proposal  would  also  apply  to 
marketable  limit  orders.  As  an  example, 
assuming  that  the  specialist  has  agreed 
to  participate  in  the  automatic  double- 
up/double-down  price  improvement 
feature,  where  the  PACE  Quote  is  15%- 
15%,  and  the  last  sale  was  at  15%,  an 
order  to  buy  500  shares  at  15%  would 
be  subject  to  automatic  double-up/ 
double-down  price  improvement, 
because  buying  at  15%  creates  a  double 
up  tick  (V4  of  a  point  away)  from  the  last 
sale  at  15%.  The  order  to  buy  500  shares 
at  15V4  is  a  marketable  limit  order, 
because  it  is  executable  on  the  offer. 
Under  this  proposal,  this  order  would 
be  automatically  executed  at  15%, 
receiving  price  improvement  of  %  of  a 
point 

The  Exchange  notes  that  the 
execution  resisting  from  the  automatic 
price  improvement  feature  can  create  a 
double-up/double-down  situation;  for 
instance,  where  the  PACE  Quote  is  31- 
32V4  and  the  last  sale  was  at  32%,  a  sell 
order  that  would  be  executable  at  32 
would  be  improve  to  32%,  which  is  a 
double-down  tick  {V*  point  bom  32%  to 
32%). 

The  Exchange  proposes  to  clarify  that 
automatic  double-up/double-down  price 
improvement  will  not  occur  where  the 
execution  price  before  or  after  the 
application  of  automatic  price 
improvement  would  be  outside  the 
primary  market  high/low  range  for  the 
day,  if  so  elected  by  the  entering 
member  organization.  The  following 
example  illustrates  how  the  execution 
price  before  automatic  price 
improvement  can  be  out-of-range. 
Where  the  low  for  the  day  is  22V4  and 
the  high  is  22%.  the  last  sale  was  at 
22V8  and  the  PACE  Quote  is  22%-22%. 
an  incoming  sell  order  executable  at 
22%  would  be  stopped  due  to  out-of- 
range  protection  (i.e.,  an  execution  at 
22%  would  have  been  at  a  price  above 
the  22V2  high  for  the  day)  and  thus 
would  not  be  subject  to  automatic  price 
improvement  (to  22%,  which  also 
would  have  been  out-of-range).  An 
execution  at  22%  would  have  created  a 
double-up/double-down  situation, 
because  22Va  is  V*  of  a  point  away  from 
the  last  sale  at  22%. 


The  next  example  illustrates  how  the 
execution  price  could  be  out-of-range  as 
a  result  of  automatic  price 
improvement  Where  the  low  for  the  day 
is  22V4  and  the  high  is  22V8,  the  last  sale 
was  at  22%  and  the  PACE  Quote  is 
22%-22''/8,  an  incoming  sell  order 
executable  at  22%  would  not  be 
improved  to  22%,  because  such  price 
would  be  out-of-range  (i.e.,  an  execution 
at  22%  would  have  been  at  a  price 
above  the  22%  high  for  the  day). 
Instead,  the  order  would  revert  to 
manual  status,  and  the  specialist  would 
either  stop  the  order  or  execute  it  at 
22%.  Absisnt  out-of-range  protection, 
the  22%  execution  would  have  been  a 
double-up  situation  (V4  of  a  point  away 
from  the  last  sale  of  22%). 

The  Exchange  is  proposing  to  extend 
its  price  improvement  initiative  to 
double-up/double-down  situations, 
because  Uiese  are  particularly  suitable 
for  price  improvement.  Specifically, 
when  the  current  market  is  V*  of  a  point 
away  frtim  the  last  sale  price,  with  this 
trend  continuing,  as  evidenced  by 
consecutive  up  or  down  ticks,  it  is 
consistent  wi&  the  role  of  the  specialist 
to  enter  into  stabilizing  transactions  on 
behalf  of  public  customers.^  Instead  of 
affording  an  automatic  execution  at  the 
PACE  Quote,  the  proposal  results  in  an 
automatic  execution  that  improves  on 
that  price  by  an  Va  of  a  point.  Thus, 
automatically  executed  orders  continue 
to  receive  the  important  benefits  of 
speedy  automatic  execution  and 
reporting,  while  also  receiving  price 
improvement.  Heretofore,  price 
improvement  was  synonymous  with 
delay.  Now,  price  improvement  would 
be  automatic  for  eligible  orders.  The 
proposal  enables  specialist  to  extend 
this  innovative  price  improvement 
procedure  to  larger  orders. 

The  Exchange  nas  determined  that,  as 
with  many  PACE  features  and 
participation  in  the  PACE  System  itself, 
automatic  double-up/double-down  price 
improvement  should  be  made  available 
on  a  voluntary,  symbol-by-symbol  basis, 
so  that  specialists  can  determine  which 
securities  are  suitable  for  the  program. 
The  availability  of  a  price  improvement 
feature  benefits  the  specialist  function, 
especially  in  high-volume  securities, 
where  stopping  orders  and  manual 
intervention  are  time-consiuning,  delay 
execution  and  do  not  necessarily  result 
in  price  improvement.  The  proposed 
feature  triggers  a  superior  result — an 
immediate  automatic  execution,  with  no 
specialist  intervention  or  delay. 

c.  Manual  double-up/double-down 
price  protection.  Second,  the  Exchange 
proposes  to  adopt  a  manual  double-up/ 


double-down  price  protection  provision 
as  Supplemental  Paragraph  ,07(c)(ii)  of 
the  PACE  Rule.  Currently,  a  form  of 
such  price  protection  is  a  feature  of  the 
Pace  System,  but  is  neither  mandatory, 
nor  available  in  all  seciuities.^  Nor  has 
it  been  incorporated  into  Exchange 
rules.  Thus,  the  Exchange  is  proposing 
to  replace  the  existing  voluntary  feature 
with  the  proposed  mandatory  feature. 
This  aspect  of  the  proposal  is  intended 
to  require  a  double-up/double-down 
fsature  of  specialists  who  do  not  choose 
to  participate  in  the  automatic  price 
improvement  feature. 

Manual  price  protection  is  proposed 
to  be  a  mandatory  requirement  floor- 
wide  in  all  Phlx  non-primary  PACE- 
eligible  stocks.  Manual  price  protection 
would  apply  in  %  point-wide  markets 
or  greater,  thus,  imlike  automatic  price 
improvement,  which  is  triggered  by  V4 
point-wide  markets,  a  Vis  point-wide 
maiiLet  would  trigger  in»»nual  price 
protection. 

The  proposed  manual  double-up/ 
double-down  price  protection  provision 
would  stop  el^ble  orders  for  an 
opportunity  for  manual  price 
improvement  by  the  specialist  Under 
this  proposal,  an  order  would  be 
"stopped"  by  the  specialist  at  the  PAC£ 
Quote  at  the  time  of  its  entry  into  PACE, 
meaning  that  the  order  is  guaranteed  to 
receive  at  least  that  price  by  the  end  of 
the  trading  day.  Consistent  with  Phlx 
Floor  Prcx:edure  Advice  A-2,  specialists 
are  required  to  display  stopped  orders  at 
the  improved  price  and  any  contra-side 
orders  received  by  the  specialist  will  be 
taken  into  accouitf  for  purposes  of 
determining  when  to  execute  a  stopped 
order  and  at  what  price.  The  purpose  of 
stopping  an  order  is  to  seek  a  bett«- 
price  for  the  order,  by  probing  the 
market  further  or  facilitating  the  order 
in  a  proprietary  accoimt  at  that  better 
price. 

Thus,  the  purpose  of  a  manual  price 
protection  provision  is  to  provide  an 
alternative  double-up/double-down 
feature,  which  allows  for  price 
improvement,  albeit  not  automatic,  for 
securities  which  the  specialist  has 
determined  are  not  appropriate  for  the 
automatic  feature,  due  to,  for  example, 
liquidity,  trading  patterns  and  volatility. 
Less  liquid  stocks  may  trade  in  sizes 
that  render  it  unfair  to  specialists  to 
afford  automatic  price  improvement  to 
such  orders  and  manage  the  resulting 
positions.  The  refiarence  to  trading 


'See Phlx  Rule  203(d). 


*T1m  cuitwU  doubl».up/down  price  protection 
feature  has  l>een  in  use  since  1991.  If  elected  by  the 
entering  member  organization  in  a  secnrity  selected 
by  the  specialist  as  eligible  for  this  feature,  orders 
within  the  specialist's  automatic  execution 
guarantee  size  are  stopped  in  doubl».up/dinm 
situations. 
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patterns  may  cover  stocks  where  the 
spread  between  the  bid  and  offer  is  very 
narrow,  with  little  trading  occurring 
between  such  bid/offer  spread,  or  very 
wide,  with  most  trading  on  the  bid/ 
offer.  Low  volatility  stocks  may  not  be 
appropriate  for  automatic  price 
improvement,  because  little  movement 
in  the  stock  may  also  indicate  little 
trading  in  between  the  bid/ofiiBr. 
Recognizing  that  not  all  stocks  should 
be  treated  the  same,  the  Exchange  notes 
that  different  automatic  execution  sizes 
are  permissible  under  the  PACE  Rule 
(with  a  minimum  of  599  shares).^  The 
Exchange  believes  that  offering  an 
opportunity  for  manual  price 
improvement  promotes  the  goal  of  best 
execution  on  the  Phlx. 

d.  Both  features.  For  both  automatic 
price  improvement  and  manual  price 
protection,  specialists  may  establish 
higher  sizes  than  the  599  share 
minimum  (but  less  than  or  equal  to  the 
specialist's  automatic  execution 
guarantee),  which  may  be  changed 
effective  the  next  day.  Member 
organizations  entering  PACE  orders 
("PACE  Users")  will  be  notified  of  any 
such  changes. 

Specialists  choosing  to  activate  the 
automatic  feature  would  also  be  subject 
to  the  procedure  described  above  (i.e.,  it 
would  become  effective  the  next  day),  hi 
addition,  switching  between  the 
automatic  and  manual  features  triggers 
this  procedure.  Signing  up  for  the 
manual  price  protection  feature  is  not 
required,  because  all  specialists  will  be 
required  to  participate. 

The  Exchange  notes  that  PACE  Users 
may  choose  whether  to  receive  the 
protections  offered  by  the  double-up/ 
double-down  features  (both,  not  a 
particular  one).  In  reality,  most  PACE 
Users  today  have  elected  to  receive  at 
least  manual  protection,  which  is 
proposed  to  be  mandatory  for  all 
specialists.  However,  some  PACE  Users 
may  determine  not  to  participate  in 
either  double-up/double-down  feature. 
For  instance,  a  PACE  User  may 
determine  that  the  certainty  and  speed 
of  an  automatic  execution — a  factor  in  a 
broker-dealer's  decision  respecting  best 
execution  obligations— outweigh  the 
delay  associated  with  being  stopped  for 
potential  manual  price  improvement. 

The  Exchange  notes  that  odd-lots  are 
not  eligible  for  either  double-up/double- 
down  price  improvement  or  price 
protection.  The  Exchange  also  notes  that 
the  double-up/double-down  features  are 
available  for  orders  that  are  eligible  for 


*The  Exchange  also  notes  that  all  stocks  on  the 
CHX  are  not  eligible  for  SuperMAX.  the  CHX's 
automatic  price  improvement  prtigram.  Article  XX. 
Rule  37(c)  of  the  CHX  Rules  sutes  that  specialisU 
may  cbooae  to  participate  on  a  ftock-for-stock  basis. 


automatic  execution  only.  For  instance, 
non-marketable  limit  orders  and  orders 
exceeding  a  specialist's  automatic 
execution  guarantee  are  not  eligible  for 
either  feature,  because  the  features 
depend  u{>on  either  stopping  or 
automntically  improving  orders 
guaranteed  a  certain  automatic 
execution  price. 

Pursuant  to  proposed  subparagraph 
.07(c)(iii)  to  the  PACE  Rule,  both 
automatic  double-up/double-doMm  price 
improvement  and  manual  double-up/ 
double-down  price  protection  may  be 
disengaged  in  a  security  or  floor-wide  in 
extraordinary  circumstances.  In 
addition  to  fast  market  conditions,  for 
purposes  of  this  paragraph, 
extraordinary  circumstances  also 
include  systems  malfunctions  and  other 
circumstances  that  limit  the  Exchange's 
ability  to  disseminate  or  update  market 
quotations  in  a  timely  and  accurate 
manner. 

2.  Statutory  Basis 

In  sum,  the  Exchange  believes  that  the 
proposed  price  improvements  features 
enhance  the  many  benefits  of  the  PACE 
System.  For  the  reasons  discussed 
above,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,'"  and  in 
particular,  with  Section  6(b)(5],  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  &ee  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  providing  an  opportunity  for 
price  improvement  for  eligible  orders, 
whether  automatic  or  manual.  In  order 
to  champion  the  principle  of  best 
execution,  the  Exchange  has  listened 
and  responded  to  its  PACE  customers 
and  members  by  developing  these 
innovation  price  improvement  features. 
The  Exchange  also  believes  that  the 
proposal  is  consistent  with  Section  11 A 
of  the  Act,'i  and  paragraph  (a)(1) 
thereunder,  which  encourages  the  use  of 
new  data  processing  and 
communication  techniques  that  create 
the  opportunity  for  more  efficient  and 
effective  market  opOTations. 
Specifically,  the  proposal  is  consistent 
with  the  public  interest  and  investor 
protection  purposes  of  Section  11  A,  in 
that  it  should  assure  the  practicability  of 
executing  customer  orders  in  the  best 
market  as  well  as  an  opportunity  for 
investors'  orders  being  executed  without 
the  participation  of  a  dealer. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Ck>mments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efifoctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominimion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Conunission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunenta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fiftii  Sti^et.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-23 
and  should  be  submitted  by  October  2, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 2 


'0  15  U.S.C  §  78(f). 
"15U.S.CS78k-l. 


"  17  CFR  200.3O-3(aXl2). 
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Mai^arei  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  "97-24037  Filed  9-10-97;  8:45  am) 

BOiJNG  COOe  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  October  14, 1997.  U  you  intend  to 
comment  but  cannot  prepare  comments 
promptiy,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  fittm  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3rd  Street,  S.W.,  5th  Floor, 
Washington,  D.C.  20416.  Telephone: 
(202)  205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  D.C.  20503. 

Title:  8(A)  Electronic  Application 
follow-up  Survey. 

Form  No:  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Potential 
8(A)  Applicants. 

Aimual  Responses:  106. 

Annual  Burden:  17.6. 

Dated:  September  5, 1997. 

Jacqueline  WUta, 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  97-24160  Filed  9-10-97;  8:45  am] 
BRiMQ  coca  sms-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #296(1] 

State  of  Minnesota 

As  a  result  of  the  President's  major  " 
disaster  declaration  on  August  25. 1997, 

1  find  that  Anoka.  Hennepin.  Isanti, 
Kandiyohi,  Ramsey,  Sherburne,  and 
Wright  Coimties  in  the  State  of 
Minnesota  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms, 
high  winds,  tornadoes,  and  flooding 
which  occurred  June  28-July  27, 1997. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  October  25, 1997,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  26, 1998,  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 

2  Office,  One  Baltimore  Place,  Suite 
300,  AUanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  Minnesota  may  be  filed  until 
the  specified  date  at  the  above  location: 
Benton,  Carver,  Chippewa,  Chisago, 
Dakota,  Kanabec,  McLeod,  Meeker, 
Mille  Lacs,  Pine,  Pope,  Renville,  Scott, 
Steams,  Swift,  and  Washington. 
Physical  damage:  Penxnt 

Homeowners  with  credit 

available  elsewhere 8.000 

Homeowners  without  credit 

available  elsewhere  4.000 

Businesses  with  credit  avail- 
able elsewhere  8.000 

Businesses  and  non-profit 
organizations  without 
credit  available  elsewhere  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere  „..  7.250 

For  Economic  injury: 
Businesses  and  small  agri- 
cultiiral  cooperatives 
without  creait  available 
elsewhere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  298011  and  for 
economic  injury  the  number  is  958200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

I3ated:  September  4, 1997. 
Bsinard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  97-24159  FUed  9-10-97;  8:45  am) 

is±sM}  COOE  aoas-oi-p 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  September  25. 
1997,  meeting  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations  will  be  held  from  10  a.m. 
to  2  p.m.  The  meeting  will  be  closed  to 
the  public  from  10  a.m.  to  1:30  p.m.  and 
open  to  the  public  from  1:30  p.m.  to  2 
p.m. 

SUMMARY:  The  Advisory  Committee  for 
Trade  Policy  and  Negotiations  will  hold 
a  meeting  on  September  25, 1997  from 
10  a.m.  to  2  p.m.  The  meeting  wrill  be 
closed  to  the  public  from  10  a.m.  to  1:30 
p.m.  The  meeting  will  include  a  review 
and  discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Tide  19  of  the 
United  States  Code,  I  have  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  development 
by  the  United  States  Government  of 
trade  policy,  priorities,  negotiating 
objectives  or  bargaining  positions  with 
respect  to  the  operation  of  any  trade 
agreement  and  other  matters  arising  in 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 
The  meeting  will  be  open  to  the  public 
and  press  from  1:30  p.m.  to  2  p.m.  when 
trade  policy  issues  will  be  discussed. 
Attendance  during  this  part  of  the 
meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment 

DATES:  The  meeting  is  scheduled  for 
September  25, 1997,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  ivill  be  held  at 

the  Carlton  Hotel  in  the  Chandelier 
Room,  located  at  16th  and  K  Streets, 
Washington,  DC,  unless  otherwise 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Daley,  Office  of  the  United  States 
Trade  Representative,  (202)  395-6120. 
Charlene  Barthefrky, 

United  States  Trade  Representative. 

(FR  Doc.  97-24131  FUed  9-10-97;  8:45  am) 

BtLUNQ  CODE  3iaO-01-« 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminlatratlon 

Environmental  Impact  Statement: 
Richmond  County.  NC 

AQBICY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Richmond  County,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
C.  Shelton,  Operations  Engineer, 
Federal  Highway  Administration,  310 
New  Bern  Avenue,  Suite  410,  Raleigh, 
North  Carolina  27601,  Telephone:  (919) 
856-4350. 

SUPPlfMENTAIIV  MPOnMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
enviioimiental  impact  statement  (EIS) 
on  a  proposal  to  improve  and/or 
relocate  US  1  in  Richmond  County  from 
Sandhill  Road  (SR  1971)  south  of 
Rockingham  to  Indian  Lake  Road  (SR 
1479)  north  of  Marston,  a  distance  of 
approximately  35.4  kilometers  (22 
miles). 

Improvements  to  the  corridor  are 
deemed  necessary  to  improve  travel  in 
Richmond  County  by  reducing  overall 
travel  time,  reducing  through  and  truck 
traffic  congestion  in  downtown 
Rockingham,  and  improving  traffic 
safety  along  existing  US  1 .  The 
proposed  project  is  also  considered  to 
be  a  key  element  in  the  state's  effort  to 
provide  a  multi-lane  US  1  facility  from 
the  South  Carolina  state  line  to  the 
Virginia  state  line. 

The  range  of  alternatives  under 
consideration  include  the  "no-action" 
or  No-Build  Alternative,  alternates  using 
various  other  transportation  modes, 
widening  the  existing  two-lane  highway 
to  a  four-lane  or  multi-lane  facility,  and 
constructing  a  multi-lane  controlled 
access  highway  on  new  location. 
Incorporated  into  the  study  of  various 
build  alternatives  will  be  various  grade 
and  alignment  designs. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  or  are 
knowm  to  have  interest  in  this  proposal. 
Small  group  informational  meetings  and 
citizens  information  workshops  have 
been  established  for  this  project  In 
addition,  a  corridor  public  hearing  will 
be  held.  The  public  will  be  notified  in 
advance  of  the  woibhops  and  public 


hearing  through  the  use  of  newsp^>er 
advertisements  and  a  direct  mailing  to 
persons  on  the  project  mailing  list  The 
draft  EIS  will  be  circulated  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  No  formal  scoping 
meeting  is  plaxmed  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  addraM 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 
Issued  on:  August  29, 1997. 

Roy  C  Shehon. 

Operations  Engineer,  Baleigh. 

[FR  Doc.  97-24150  Filed  9-10-97;  8:45  am] 

aaiMQ  cooe  4ei«-a-M 


DEPARTMENT  OF  TRANSPORTATION 
Surtece  Tranaportation  Board 

[STB  Finance  Docket  No.  3344q 

Arizona  &  California  Railroad  Company 
Limited  Partnership— Acquisition  and 
Operation  Exemption — The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

Arizona  &  California  Railroad 
Company  Limited  Partnership  (ARZC),  a 
Class  m  rail  common  carrier,  has  filed 
a  notice  of  exemption  imder  49  CFR 
1150.41  to  acquire  and  operate 
approximately  83.5  mainline  route 
miles  of  rail  line  over  two  coimecting 
branch  lines  and  a  coimecting  spur  track 
from  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF),  as 
follows:  (i)  The  Centralia-Hoquiam  Line, 
which  extends  from  milepost  0.6,  at  or 
near  Centralia,  WA,  to  the  western  end 
of  the  line  at  about  milepost  74.1,  at  or 
near  Hoquiam.  WA,  including  the  Horn 
Spur  Track,  which  connects  to  the 
Centralia-Hoquiam  Line  at  milepost  72.5 
and  extends  northward  to  the  end  of  the 
track  at  approximately  milepost  2.0;  and 
(ii)  the  Elina-Shelton  Line,  which 
extends  from  milepost  0.0,  at  Elma,  WA, 
(connecting  to  the  Centralia-Hoquiam 
Line  at  about  milepost  46.7)  northward 


to  the  end  of  BNSF-owned  track  at 
milepost  25.1,  at  or  near  Shelton,  WA.' 

In  connection  with  ARZC's 
acquisition  of  the  Subject  Lines,  ARZC 
will  also  acquire  incidental  trackage 
rights  as  follows:  (i)  BNSF  will  assign  its 
trackage  rights  to  operate  over  Union 
Pacific  Railroad  Company  (UP)  ^  from 

(a)  milepost  68.9  to  niilepost  69.4  and 

(b)  milepost  70.3  to  72.0.  at  and  near 
Aberdeen,  WA;  (ii)  BNSF  will  grant  to 
ARZC  incidental  trackage  rights,  for  the 
sole  purpose  of  operating  overhead  rail 
freight  service,  that  extend  from  BNSF 
milepost  0.6  to  BNSF  milepost  0.4,  at  or 
near  Centralia,  WA;  and  (iii)  BNSF  will 
assign  its  rights  under  a  December  11. 
1994  agreement  between  its 
predecessor.  Northern  Pacific  Railway 
Company,  and  the  United  States  of 
America,  pursuant  to  which  BNSF 
provides  service  on  a  govemment- 
o%^med  line  bom  its  connection  with  the 
Elma-Shelton  Line  to  Bangor,  a  distance 
of  approximately  44  miles,  and  a  branch 
line  to  Bremerton  Navy  Yard,  a  distance 
of  approximately  4.6  iniles.^ 

The  transaction  was  expected  to  be 
consummated  on  or  after  August  29. 
1997.  The  Subject  Lines  and  the 
incidental  trackage  rights  will  be 
operated  by  an  operating  division  of 
ARZC,  d/b/a  Puget  Sound  &  Pacific. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33448,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Jo  A. 
DeRoche,  Esq.,  Weiner,  Brodsky, 
Sidman  &  Kider,  P.C,  1350  New  York 
Avenue,  N.W.,  Suite  800,  Washington, 
DC  20005-4797. 

Decided:  September  4, 1997. 


■  The  Centralia-Hoquiam  Line,  the  Horn  Spur 
Track,  and  the  Elma-Shelton  Line  are  collectively 
rataned  to  as  the  Subject  Line*. 

'  The  notice  of  exemption  stales  that  should  the 
assignment  by  BNSF  to  ARZC  of  incidental  trackage 
rights  over  UP's  rail  line  require  UP's  consent,  such 
consent  will  be  obtained. 

'  On  August  21. 1997,  Simpson  Timber  Company 
(Simpson)  filed  a  petition  to  stay  or  revoke  the 
exemption  in  this  proceeding.  ARZC  replied  in 
opposition  to  Simpson's  petition.  BNSF  also  sought 
leave  to  intervene  in  the  proceeding  and  submitted 
a  reply  in  opposition  to  Simpson's  petition. 
Simpson  sutMequently  requested  permission  to 
withdraw  its  petition.  BNSF  is  granted  permission 
to  intervene  and  Simpson  is  granted  permission  to 
withdraw  its  petition. 
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By  the  Board,  David  M.  Koiuchnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WUIiams 
Secretary. 
[FR  Doc.  97-24155  Filed  9-10-97;  8:45  am) 

HLLMG  CODE  4S1S-0»-r 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  tiie  U.S. 
Customs  Service;  Notice  of  Meeting 

AQBICY:  Departmental  Offices,  Treasury. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  location  of  the  next  meeting 
and  the  agenda  for  consideration  by  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  September  26,  1997.  The 
session  will  be  held  from  approximately 
9:00  a.m.  to  12:30  p.m.  at  the  Hilton 
Hotel,  1301  6th  Avenue  (6th  Avenue  at 
University  Street),  Seattie,  Washington. 
Tel.:  206-624-0500. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  for  Enforcement,  Room 
4004, 1500  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220.  Tel.:  (202) 
622-0220. 

8UPPI.EMENTARY  INFORMATKM:  This  is  the 
fourth  meeting  of  the  current  two-year 
term  of  the  Committee.  The  provisional 
agenda  to  be  considered  at  the  meeting 
is  as  follows: 

1.  Automation  issura. 

a.  Year  2000  preparations  and 
resotirces. 

b.  Future  of  the  Automated 
Commercial  Environment  (ACE) 
(including  plaimed  internal  allocation 
of  automation  resources.) 

c.  The  Automated  Export  System: 
Advisory  Committee  role  in 
coordinating  indiuitry  consultations  and 
recommendations. 

2.  Preview  of  the  FY  1998  Annual 
Plan. 

3.  The  Reconciliation  Prototype  (time 
permitting). 

4.  Other  new  business. 

The  provisional  agenda  may  be 
modified  prior  to  the  meeting.  Meeting 
time  is  based  on  this  agenda.  Members 
of  the  public  wishing  to  confirm  the 
precise  hours  of  the  meeting  and  the 
final  content  of  the  agenda  may  do  so 
by  calling  the  information  nimiber  one 
week  prior  to  the  meeting.  The 


Committee,  in  its  discretion,  may  take 
up  other  matters,  time  permitting. 

The  meeting  is  open  to  the  public. 
However,  participation  in  the 
discussion  is  limited  to  Committee 
members  and  Treasury  and  Customs 
staff.  It  is  necessary  for  any  person  other 
than  an  Advisory  Committee  member 
who  wishes  to  attend  the  meeting  to 
give  notice  by  contacting  Ms.  Theresa 
Maiuiing  no  later  than  September  19, 
1997  at  202-622-0220. 

Dated:  Septemlier  5, 1997. 
Jolm  P.  Simpeon, 

Deputy  Assistant  Secretary  (Regulatory.  Tar^ 

and  Trade  Enforcement). 

(FR  Doc.  97-24014  Filed  9-1D~97;  8:45  am] 

aajJNQ  COM  4«».S8-M 


UNITED  STATES  INFORMATION 
AGENCY 

USIA  Seeks  Private  Sector  Partners  for 
Hannover  Expo  2000 

AQBICY:  United  States  Informaticm 
Agency. 

ACTION:  Seeking  Private  Sector  Partners 
for  Hannover  Expo  2000. 

SUMMARY:  The  United  States  Information 
Agency  aimoimces  that  the  United 
States  intends  to  participate  at 
Haimover  Expo  2000,  a  World  Fair 
officially  sanctioned  by  the  Bureau  of 
International  Expositions,  to  be  held  in 
Hannover,  Germany,  from  June  1- 
October  31,  2000.  Participation  will 
entail  the  design,  fabrication  and 
operation  of  a  40,000  square  foot  U.S. 
Pavilion  focusing  on  the  expo  theme, 
"Mankind-Nature-Technology." 
Financing  is  being  sought  through  cash 
and  "in  kind"  contributions  from  the 
private  sector,  as  well  as  state  and  local 
governments  and  other  organizations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Organizations  wishing  to  contribute  to, 
or  participate  in,  this  project  should 
contact  the  United  States  Information 
Agency's  Hannover  Expo  2000 
Coordinator,  Mr.  James  E.  Ogul,  by  mail 
at  U.S.  Information  Agency,  E/SP,  301 
Fourth  SL,  S.W.,  Rm.  314,  Washington, 
DC  20547;  Telephone:  202-260-6511. 
Fax:  202-401-5618,  or  the  Internet: 
JOCUL8USIA.GOV.  All  correspondence 
will  be  considered. 

Dated:  September  5. 1997. 
Jolm  G.  Busch. 

Senior  Contracting  Officer,  Office  of 
Contracts. 

(FR  Doc.  97-24110  Filed  9-10-97;  8:45  am] 
aiLUNQ  oooe  taso-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

(OMB  Control  No.  2900-0260] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Reinstatement 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
AfEairs. 
action:  Notice. 

summary:  The  Veterans  Healtia 
Administration  (VHA)  is  annoimcing  an 
opportxmity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  requirements  relating  to 
VA  Form  10-5345(R),  Request  for 
Consent  to  Release  of  Medical  Records 
Protected  by  38  U.S.C.  7332. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  10, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(161A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Please  refer  to 
"OMB  Contiol  No.  2900-0260"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Aim 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  biutlen  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  way 


47872  Federal  Register  /  Vol.  62,  No.  176  /  Thiirsday,  September  11.  1997  /  Notices 


to  miniinize  the  burden  of  the  collection 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology. 

Titie  and  Form  Number:  Request  for 
and  Consent  to  Release  of  Medical 
Records  Protected  by  Section  7332,  VA 
Form  10-5345(R). 

OMB  Control  Number:  2900-0260. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Section  7332,  Title  38. 
United  States  Code,  requires  the  VA  to 
obtain  prior  written  consent  from  a 
patient  before  information  concerning 
treatment  for  alcoholism  or  alcohol 
abuse,  drug  abuse,  sickle  cell  anemia,  or 
infection  with  the  human 
immunodeficiency  virus  (HTV)  can  be 
disclosed  from  a  patient  medical  record. 
This  special  consent  must  indicate  the 
name  of  the  facility  permitted  to  make 
the  disclosure,  the  name  of  the 
individual  or  organization  to  whom  the 
information  is  being  released,  specify 
the  particular  records  or  information  to 
be  released,  be  under  the  signature  of 
the  veteran  and  dated.  It  must  reflect  the 
purpose  for  which  the  information  is  to 
be  used,  and  include  a  statement  that 
the  consent  is  subject  to  revocation  and 
the  date,  event  or  condition  upon  which 
the  consent  will  expire  if  not  revoked 
before.  The  Privacy  Act  of  1974  and  VA 
confidentiality  statute,  Section  5701, 
Title  38.  United  States  Code,  also 
requires  a  written  patient  consent 

The  information  is  collected  from  the 
patient.  VA  personnel  complete  50%  of 
the  total  number  of  forms  used  and  the 
patient  must  simply  sign  and  date  the 
form.  Patients  complete  the  remaining 
50%  of  the  total  number  of  forms.  The 
information  is  usually  handwritten.  If 
the  VA  did  not  collect  this  information, 
medical  records  protected  Title  38, 
U.S.C,  Section  7332,  could  not  be 
released  from  a  patient's  records.  This 
would  have  a  negative  impact  on 
patients  who  need  and  want 
information  released  to  private 
insurance  companies,  physicians  and 
other  third  parties. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  8,069 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
242,070. 

Dated:  August  20, 1997.      .         -•  . 


By  diraction  of  the  Secretary. 
Donald  L.  Nailaon, 

Director,  Information  Management  Service. 
|FR  Doc.  97-24057  Filed  9-10-97;  8.45  am) 

BtUJNQ  CODE  a320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0045] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  vtnth  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Afhirs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  14,  1997. 
FOR  FURTHER  MFORMATMN  OR  A  COPY  OF 
THE  SUBM»SION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0045." 

SUPP1.EMENTARY  INFORMATION: 

Title  and  Form  Number:  VA  Request 
for  Determination  of  Roasonable  Value, 
VA  Fonn  26-1805. 

OMB  Control  Number:  290O-0045. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-1805  is  used  to 
collect  data  necessary  for  VA 
compliance  with  the  requirements  of 
Title  38  U.S.C.  3710  (b)  (4).  (5),  and  (6). 
These  requirements  prohibit  the  VA 
guaranty  or  making  of  any  loan  unless 
the  suitability  of  the  security  property 
for  dwelling  purposes  is  determined,  the 
loan  amount  does  not  exceed  the 
reasonable  value,  and  if  the  loan  is  for 
purposes  of  alteration,  repair,  or 
improvements,  the  work  substantially 
improves  the  basic  livabiiity  of  the 
property.  The  data  supplied  by  persons 
and  firms  completing  VA  Form  26-1805 
is  used  by  VA  personnel  to  identify  and 
locate  properties  for  appraisal  and  to 
make  assignments  to  appraisers.  The  VA 


is  required  to  notify  potential  veteran- 
purchasers  of  such  properties  of  the  VA- 
established  reasonable  value.  The  VA 
will  also  use  VA  Form  26-1843. 
Certificate  of  Reasonable  Value,  as  a 
notice  to  requesters  of  the  reasonable 
(appraised)  value  or  an  authorized 
lender  will  issue  a  notice  of  value  in 
connection  with  the  Lender  Appraisal 
Processing  Program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
12,  1997  at  page  32148. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  64.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
320,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0045"  in  any 
correspondence. 

Dated:  August  14,  1997. 

By  direction  of  the  Secretary. 
Donald  L.  NflilMMi. 

Director,  Information  Marmgement  Service. 
[PR  Doc.  97-24055  Filed  9-10-97;  8:45  am) 
BIUJNGCOOE  S3Z0-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-^)54q 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Board  of  Veterans'  Appeals, 
Department  of  Veterans  A&irs. 
ACTION:  Notice. 

StJMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Board  of  Veterans' 
Appeals  (BVA).  Department  of  Veterans 
A^irs,  has  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  describes  the  natture  of 
the  information  collection  and  its 
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expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument.  In 
addition,  OMB  is  being  requested  to: 

a.  Grant  the  BVA  a  3-year  generic 
clearance  approval  authority. 

b.  Allow  the  BVA  to  establish  a 
maximum  number  of  annual  burden 
hours  against  which  burden  vtrill  be 
charged  for  each  survey  actually  used. 

c.  Allow  for  the  submission  of  a 
siunmary  of  objectives,  specific  burden 
estimates,  and  all  final  or  near  final 
survey  instruments  covered  by  the 
generic  clearance  for  inclusion  in  the 
OMB  public  docket  prior  to  their  use., 
DATES:  Comments  must  be  submitted  on 
or  before  October  14, 1997. 

FOR  FURTHER  INFORMATKM  OR  A  COPY  OF 
THE  SUaM»SK>N  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
A&irs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0548." 

SUPPt^MENTARY  INFORMATION: 

Title:  Generic  Clearance  for  the  Board 
of  Veterans'  Appeals  Customer 
Satisfaction  Surveys. 

Oh4B  Control  Number:  2900-0548. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satification  with  existing 
service.  The  BVA  uses  customer 
satisfection  surveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
BVA  service  delivery  by  helping  to 
shape  the  direction  and  focus  of  specific 
programs  and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jime 
12,  1997  at  pages  32149-32150. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  400  hours. 

Estimated  Average  Burden  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
4,000. 

The  surveys  will  consist  of  no  more 
than  4,000  appellants  in  whose  cases 


final  Board  decisions  were  issued 
during  the  180-day  period  immediately 
preceding  the  survey  or  whose  appeals 
have  been  placed  on  the  Board's  docket 
but  have  not  yet  been  decided.  To 
facilitate  data  analysis,  three  customer 
categories  will  be  targeted:  appeals 
allowed;  appeals  denied;  and  ciurent 
appeals.  The  anticipated  rate  of 
response  is  80%. 

The  areas  of  concern  to  the  BVA  and 
its  customers  may  change  over  time,  and 
it  is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
Participation  in  the  surveys  will  be 
voluntary  and  the  generic  clearance  wdll 
not  be  used  to  collect  information 
required  to  obtain  or  maintain  eligibility 
for  a  VA  program  or  benefit.  In  order  to 
maximize  the  voluntary  response  rates, 
the  information  collection  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  bairiers.  Baseline  data 
obtained  through  these  information 
collections  will  be  used  to  improve 
customer  service  standards.  The  BVA 
will  considt  with  OMB  regarding  each 
specific  information  collection  during 
this  approval  period. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0548"  in  any 
correspondence. 

Dated:  September  22. 1997. 

By  direction  of  the  Secretary. 
William  T.  Moi^an. 
Progmm  Analyst. 
[FR  Doc.  97-24056  Filed  9-10-97;  8:45  am) 

BNJJNQ  CODE  S320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0365] 

Agency  Information  Collection 
Acttvities  Under  OMB  Review 

AGENCY:  National  Cemetery  System. 
Department  of  Veterans  Affiun. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  National  Cemetery 
System  (NCS),  Department  of  Veterans 
Affairs,  has  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 


PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  14, 1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0365." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number  Request  for 
Disinterment,  VA  Form  40-4970. 

OMB  Control  Number:  2900-0365. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Interments  made  in  national 
cemeteries  are  permanent  and  final. 
Disinterments  will  be  permitted  for 
cogent  reasons,  and  then  with  prior 
written  authorization  only,  usually  by 
the  Cemetery  Director.  Approval  can  be 
granted  when  all  immediate  family 
members  of  the  decedent,  including  the 
person  who  initiated  the  interment,  give 
their  written  consent  An  order  from  a 
court  of  local  jurisdiction  can  be 
accepted  in  lieu  of  submitting  VA  form 
40-4970.  The  form  is  used  to  allow  a 
person  to  request  removal  of  remains 
from  a  national  cemetery  for  interment 
at  another  location.  The  information  is 
used  for  approving  or  disapproving  the 
disinterment  request 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currenUy  valid  OMB 
control  number.  The  Federid  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
27, 1997  at  page  28755. 

Affected  Public:  Individuals  or 
households. 

Estimated  Aimual  Burden:  33  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
199. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Buildfrig, 
Room  10235,  Washington,  IX:  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0365"  in  any 
correspondence. 

Dated:  August  20, 1997. 
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By  diraction  of  the  Secretaiy. 
DonaU  L.  NeilMHi. 

Director,  Infonnation  Management  Service. 
(FR  Doc.  97-24058  Filed  9-10-97;  8:45  am] 
■tUNQ  COOe  8110-01-P 


DEPARTMEHT  OF  VETERANS 
AFFAIRS 

[0MB  Control  Na  2900-0671] 

Agency  Infomwtion  Collaction 
Activities  Under  0MB  Review 

AGENCY:  Department  of  Veterans  A£Eairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  National  Cemetery 
System  (NCS),  OfBce  of  Management 
(OM),  and  Office  of  Inspector  General 
(IG),  Department  of  Veterans  A&irs, 
have  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actufil  data  collection  instrument.  In 
addition,  OMB  is  being  requested  to: 

a.  Grant  the  NCS,  OM,  and  IG  a  3-year 
generic  clearance  approval  authority. 

b.  Allow  the  NCS,  OM,  and  IG  to 
establish  a  maximum  number  of  aimual 
burden  hours  against  which  burden  will 


be  charged  for  each  suirvey  actually 
used. 

c.  Allow  for  the  submission  of  a 
summary  of  objectives,  specific  burden 
estimates,  and  all  final  or  near  final 
survey  instruments  covered  by  the 
generic  clearance  for  inclusion  in  the 
OMB  public  docket  prior  to  their  use. 
DATES:  Comments  must  be  submitted  on 
or  before  October  14,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMOStON  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0571." 

SUPPLEMENTARY  INFORMATION: 

Title:  Generic  Clearance  for  the 
National  Cemetery  System,  Office  of 
Management,  and  Office  of  Inspector 
General  Customer  Satisfaction  Surveys. 

OMB  Control  Number:  2900-0571. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  The  NCS.  OM,  and  IG  use  the 
customer  satisfaction  surveys  to 
evaluate  customer  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  this  information  collection 


lead  to  iniprovements  in  the  quality  of 
the  NCS,  OM,  and  IG  service  delivery  by 
helping  to  shape  the  direction  and  focus 
of  specific  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Regiater 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
18, 1997  at  pages  33153-33155. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit 

Listing  of  Survey  Activities:  The 
following  list  of  activities  is  a 
compendium  of  ciistomer  satisfaction 
survey  plans  by  the  NCS.  OM,  and  IG. 
The  aerial  conduct  of  any  particular 
activity  listed  could  be  affected  by 
cimunstances.  A  change  in,  or 
refinement  of,  our  focus  in  a  specific 
area,  as  well  as  resource  constraints 
could  require  deletion  or  substitution  of 
any  listed  item.  If  these  organizations 
substitutes  or  proposes  to  add  a  new 
activity  that  falls  under  the  umbrella  of 
this  generic  approval,  including  those 
activities  that  are  currently  in  a 
planning  stage,  OMB  will  be  notified 
and  will  be  furnished  a  copy  of 
pertinent  materials,  a  description  of  the 
activity  and  nimiber  of  burden  hours 
involved.  The  NCS,  OM,  and  IG  will 
conduct  periodic  reviews  of  ongoing 
survey  activities  to  ensure  that  they 
comply  with  the  PRA. 


Numtwr  of  re- 
spondents 


Estimated  an- 
nual burden 
(hours) 


Frequency 


National  Cemtltfy  Syslem  R)cua  Groups  with  mxt  of  Kin  {^0  pei1k)f)ar^ 


1< 

1999 

2000 


15  groups  annually. 
15  groups  annually. 
15  groups  annually. 


National  Cemetary  System  Focus  Groups  with  Funeral  Directors  (10  participants  par  group/3  hours  each  session) 


1998 
1999 
2000 


15  groups  annuaHy. 
15  gfx>ups  annually 
15  groups  annually. 


National  Cemetery  System  Focus  Groups  wHh  Veterans  Sen/ice  Organizations  (10  paiticapants  per  group/3  hours  each  session) 


1996 
1999 
2000 


15  groups  annuaNy. 
15  groups  annuaHy. 
15  groups  annuaHy. 


National  Cemetery  System  Focus  Groups  wrtfi  Stale  Veterans  Officers  (10  partidpanls  per  group/3  hours  each  session) 


1( 
M 
2000 

1998 
1999 


2  groups  annually. 
2  groups  annuaHy. 
2  groups  annuaHy. 


National  Cemetery  System  VisHor  Comments  Cards 


2,500 
2.500 


420 
420 


Twice  annuaHy. 
Tvvice  annually. 


Federal  Register  /  Vol.  62.  No.  176  /  Thursday. 

September  11 

,  1997  /  Notices                47875 

^ 

Veer 

Number  of  re- 
spondents 

Estimated  an- 
nual burden 
(hours) 

Frequency 

2000  

— - " 

2,500 

420 

Twice  armuaUy. 

NsOional  Cemetery  System  Next  of  Kin  Nabon^  Customer  Satisfaction  Survey  (Telephone) 


1998 
1999 
2000 


1,500 
1,500 
1,500 


750 
750 
750 


AnnuaHy. 
Annually. 
Annually. 


National  Cemetery  System  Potential  Customers  National  Customer  Satisfaction  Survey  (Telephone) 


1998 
1999 
2000 


1,500 
1,500 
1.500 


750 
750 
750 


AnrHJally. 
Annually. 
AnnuaHy. 


National  Cemetery  System  Program/Specialized  Service  Survey  (Telephone) 


1996 
1999 
2000 


1,000 
1,000 
1,000 


250 
250 
250 


AnnuaHy. 
AnnuaHy. 
AnnuaHy. 


OfKce  of  Management  AocounUiiiSty  Report  P9ot  Evaluation  Form 


1998 

1999 

2000 


550 
550 
550 


138 
138 
138 


AnnuaHy. 
Annually. 
AnnuaHy. 


Office  of  Inspector  General  Patient  Questionnaire 


1998 
1999 
2000 


1,200 
1,200 
1,200 


200 
200 
200 


AnnuaHy. 
AnnuaHy. 
AnnuaHy. 


Most  customer  satisfaction  surveys 
will  he  recurring  so  that  the  NCS,  OM, 
and  IG  can  create  ongoing  measures  of 
performance  and  to  determine  how  well 
the  agency  meets  customer  service 
standards.  Each  collection  of 
information  will  consist  of  the 
minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  the  organization's 
performance.  The  NCS  expects  to 
conduct  47  focus  groups  annually 
involving  a  total  of  1,410  hours  during 
the  approval  period.  In  addition,  the 
NCS  expects  to  conduct  telephone 
surveys  with  a  total  annual  burden  of 
1,750  hours.  The  NCS,  OM,  and  IG  will 
distribute  written  surveys  with  a  total 
annual  burden  of  758  hours. 

The  areas  of  concern  to  the  NCS,  OM, 
and  IG  and  their  customers  may  change 
over  time,  and  it  is  important  to  have 
the  ability  to  evaluate  customer 
concerns  quickly.  Participation  in  the 
surveys  and  focus  groups  wrill  be 
voluntary  and  the  generic  clearance  will 
not  be  used  to  collect  information 
required  to  obtain  or  maintain  eligibility 
for  a  VA  program  or  benefit.  In  order  to 
maximize  the  voluntary  response  rates, 
the  information  collection  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  barriers.  Baseline  data 
obtained  through  these  information 


collections  will  be  used  to  improve 
customer  service  standards.  The  NCS, 
OM,  and  IG  will  consult  with  OMB 
regarding  each  specific  information 
collection  during  this  approval  period. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0571"  in  any 
correspondence. 

Dated:  August  20, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilsan, 

Director,  Information  Management  Service. 
[FR  Doc.  97-24059  Filed  9-10-97;  8:45  am] 
BtUMQ  CODE  SSafr-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-05671 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  National  Cemetery  System, 
Department  of  Veterans  Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  National  Cemetery 
System  (NCS),  Department  of  Veterans 
Afhirs,  has  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  oa 
or  before  October  14, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0567." 

SUPPLEMENTARY  INFORMATION: 

Title:  PMC  (Presidential  Memorial 
Certificate)  Insert. 

OMB  Control  Number:  2900-0567. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  PMC  Program  was 
initiated  in  March  1962  by  President 
John  F.  Kennedy  to  honor  the  memory 
of  honorably  discharged,  deceased 
veterans,  and  has  been  continued  by  all 
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subsequent  Presidents.  A  PMC  is  mailed 
to  deceased  veterans  relatives  and 
friends  honoring  their  military  service 
to  our  Nation.  In  most  cases  involving 
recent  deaths,  the  local  VA  regional 
office  originates  the  process  without  a 
request  from  the  next-of-kin.  With  the 
automation  of  the  program,  the  insert 
will  accompany  the  issuance  of  the 
original  certificate.  The  insert  provides 
a  convenient  method  for  the  recipients 
of  the  original  PMC  to  request 
additional  certificates  and/or 
replacement  or  corrected  certificates. 
The  information  will  be  used  by  the 
NCS  to  promptly  reissue  or  provide 
additional  certificates. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
27, 1997  at  pages  28756-28757. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  925  hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
27,740. 

Send  comments  and 
reconmiendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0567"  in  any 
correspondence. 

Dated:  August  20. 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Nnboa.  . 

Director.  Information  Management  Service. 
(FR  Doc.  97-24060  Filed  9-10-97:  8:45  am] 

■LLMOcooc  nao-oi-p 


DEPARTMEHT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0609] 

Agency  Information  Collection 
ActivitiM  Under  OMB  Review 

AGaWY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 


Administration  (VBA),  Department  of 
Veterans  Afhirs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument.  In 
addition,  OMB  is  being  requested  to: 

a.  Grant  the  VBA  a  3-year  generic 
clearance  approval  authority. 

b.  Allow  the  VBA  to  establish  a 
maximum  number  of  annual  burden 
hours  against  which  burden  will  be 
charged  for  each  survey  actually  used. 

c.  Allow  for  the  submission  of  a 
summary  of  objectives,  specific  burden 
estimates,  and  all  final  or  near  final 
survey  instruments  covered  by  the 
generic  clearance  for  inclusion  in  the 
OMB  public  docket  prior  to  thefr  use. 
DATES:  Comments  must  be  submitted  on 
or  before  October  14.  1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBM»SION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045 A4),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0569." 

SUPPLEMENTARY  INFORMATION: 

Title:  Generic  Clearance  for  the 
Veterans  Benefits  Administration 
Customer  Satisfaction  Surveys. 

OKW  Control  Number:  2900-0569. 

Type  of  Review:  Extension  of  a 
currently  apprpved  collection. 

Abstract:  The  VBA  administers 
integrated  programs  of  benefits  and 
services,  established  by  law  for  veterans 
and  their  survivors,  and  service 
personnel.  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  \n\h  existing 
service.  The  VBA  uses  customer 
satisfaction  surveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
VBA  service  delivery  by  helping  to 
shape  the  direction  and  focus  of  specific 
programs  and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June  5, 
1997  at  pages  30930-30932. 


Affected  Public:  Individuals  or 
households,  non-profit  organizations, 
educational  institutions,  veterans' 
service  organizations,  and  businesses  or 
other  for-profits. 

Listing  of  Survey  Activities:  The 
following  list  of  activities  is  a 
compendium  of  VBA's  customer 
satisfaction  survey  plan.  The  actual 
conduct  of  any  particular  activity  listed 
could  be  affected  by  circumstances.  A 
change  in,  or  refinement  of,  our  focus  in 
a  specific  area,  as  well  as  resource 
constraints  could  require  deletion  or 
substitution  of  any  listed  item.  If  VBA 
substitutes  or  proposes  to  add  a  new 
activity  that  falls  under  the  umbrella  of 
this  generic  approval,  including  those 
activities  that  are  currently  in  a 
planning  stage,  OMB  will  be  notified 
and  will  be  furnished  a  copy  of 
pertinent  materials,  a  description  of  the 
activity  and  number  of  burden  hours 
involved.  VBA  will  conduct  periodic 
reviews  of  ongoing  survey  activities  to 
ensure  that  they  comply  with  the  PRA. 

Survey  of  Veterans'  Satisfaction  with 
the  VA  Compensation  &■  Pension  (CG-P) 
Claims  Process:  VBA  will  continue  to 
gage  customer  satisfaction  levels  of 
those  who  experience  the  C&P  claims 
adjudication  process. 


Year 

Estimated  avefage 
burden  per 
respondent 

Estimated 
annual 
burden 

1997  .. 

1 5  minutes  ........ . 

5.700  hours. 

1988  .. 

15  minutes  

5.700  hours. 

1999  .. 

15  minutes  

5.700  hours. 

VA  Compensation  G"  Pension  Claims 
Process  Customer  Satisfaction  Focus 
Groups:  VBA  will  conduct  10  fiotcus 
groups  to  solicit  customer  opinion  of  the 
C&P  claims  process.  Each  of  the  10 
groups  will  consist  of  20  participants. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1997  .. 

2  hours  

400  hours. 

1998  .. 

1999  .. 

2  hours _ 

2  hours „    ... 

400  hours. 
400  hours. 

Survey  of  Veterans'  Satisfaction  with 
the  VA  Education  Claims  Process:  VBA 
will  conduct  surveys  to  determine  the 
customer  satisfaction  levels  of  veterans 
and  their  dependents  or  survivors  who 
are  receiving  education  benefits  from 
VA. 


Year 

Estimated  average 

burden  per 
respondent 

Estimated 
annual 
burden 

1997  .. 

15  minutes  .............. 

1.000  hours. 

1998  .. 

15  minutes  — 

SOU  hours. 
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Year 

Estimated  average 
burden  per 
resporvMnt 

Estimated 
annual 
burden 

1999  .. 

15  minutes  

800  hours. 

VA  Education  Claims  Process  Focus 
Groups  (Certifying  Officials,  Service 
Organization  representatives,  and 
Montgomery  GI  Bill  participants):  VBA 
will  conduct  1  focus  group  each  year 
which  will  be  comprised  of  10 
participants  who  certify  to  VA  that 
veterans  are  progressing  in  their  chosen 
education  program,  veterans  service 
organization  representatives  who  assist 
veterans  in  their  education  claims,  and 
veterans  who  are  receiving  education 
benefits  under  the  Montgomery  GI  Bill. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1997  .. 

2  hours  >................... 

220  hours. 

1996  .. 

2  hours 

220  hours. 

1999  .. 

2  hours 

220  hours. 

VA  Loan  Customer  Service  Survey: 
VBA  will  conduct  customer  satisfaction 
surveys  of  those  who  have  had  their 
home  loan  guaranteed  by  VA. 


Year 

Estimated  average 
burden  per 
respoTKtent 

Estimated 
annual 
burden 

1997  .. 

15  minutes  

575  hours 

1998  .. 

15  minutes  

575  hours. 

VA  Loan  Guaranty  Lender  Survey: 
VBA  will  conduct  customer  satisfaction 
surveys  of  home  loan  mortgage  lenders 
that  participate  in  the  VA  home  loan 
guaranty  program. 


Yew 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
txjrden 

1997  .. 
1998.. 

20  minutes  

20  minutes  . ^ 

303  hours. 
303  hours. 

VA  Regional  Office-Based  Loan 
Guaranty  Surveys:  VA  regional  offices 
will  conduct  customer  satisfaction 
surveys  of  veterans  as  well  as  home 
mortgage  lenders  and  home  builders  in 
their  particular  areas  of  jurisdiction. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
txjrden 

1997.. 
1998.. 
1999.. 

10  minutes  to  1  hour 
10  minutes  to  1  hour 
10  minutes  to  1  hour 

257  hours. 
262  hours. 
262  hours. 

VA  Regional  Office-Based  Loan 
Guaranty  Focus  Groups:  VA  regional 
offices  will  conduct  focus  groups 
consisting  of  participating  loan  servicers 
and  property  managers.  There  will  be  2 


groups  of  75  participants  for  up  to  4 
hours  and  12  groups  of  10  participants 
for  up  to  3  hours  respectively. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1997  .. 

3  to  4  hours 

960  hours. 

1998  .. 

3  to  4  hours 

960  hours 

1999  .. 

3  to  4  hours 

960  hours. 

VA  Regional  Office-Based  Vocational 
Rehabilitation  Gr  Counseling  Surveys: 
VA  regional  offices  will  conduct 
customer'satisfaction  surveys  of 
veterans  who  have  entered  a  program  of 
vocational  rehabilitation  with  VA. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
tMirden 

1997.. 
1998.. 
1999.. 

5  to  15  minutes  

5  to  15  minutes 

5  to  15  minutes 

384  hours. 
506  hours. 
506  hours. 

Insurance  Customer  Surveys:  VBA 
will  continue  to  conduct  customer 
satisfaction  surveys  of  veterans  who 
have  life  insurance  policies 
administered  by  VA. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 

annual 
burden 

1997.. 
1998  .. 

6  minutes  .. 

6  minutes  

216  hours. 
280  hours. 

1999  .. 

6  minutes  

280  hours. 

Survey  of  Insurance  Interactive  Voice 
Response  Users:  VBA  will  continue  to 
conduct  customer  satisfaction  surveys  of 
veterans  who  have  life  insurance 
policies  administered  by  VA  and  use  the 
Interactive  Voice  Response  System 
employed  at  the  VA  Regional  Office  & 
Insurance  Center,  Philadelphia,  PA. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1997.. 

12  minutes  _ 

41  hours. 

Vi4  Regional  Office-Based  Customer 
Satisfaction  Surveys:  Many  VA  regional 
offices  will  conduct  customer 
satisfaction  surveys  of  veterans  who 
inquire  about  and/or  apply  for  diSierent 
VA  benefits. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1997  _ 
1998.. 
1999.. 

3  to  15  minutes  

3  to  15  minutes  

3  to  15  minutes 

432  hours. 
468  hours. 
468  hours. 

VA  Regional  Office-Based  Customer 
Satisfaction  Focus  Groups:  Many  VA  - 


regional  offices  will  conduct  focus 
groups  comprising  veterans  who  inquire 
about  and/or  apply  for  difiierent  VA 
benefits.  The  groups  will  commonly 
consist  of  groups  of  10  to  12  participants 
meeting  for  2  tp  3  hours  at  a  time. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
txjrden 

1997  .. 

2  to  3  hours 

767  hours. 

1998.. 
1999.. 

2  to  3  hours  ....„ 

2  to  3  hours _ 

767  hours. 
767  hours. 

VA  Regional  Office-Based  Surveys  of 
Specialized  Population  Groups:  VA 
regional  offices  will  conduct  customer 
satisfaction  surveys  of  such  specialized 
population  groups  as  county  veterans 
officers  and  Persian  Gulf  War  veterans) 


Year 

Estimated  average 
burden  per 
resporxjent 

Estimated 
annual 
burden 

1997.. 
1998.. 
1999.. 

10  miTHiles  to  1  hour 
10  minutes  to  1  hour 
10  mirnites  to  1  hour 

125  hours. 
115  hours. 
llShours. 

VA  Regional  Office-Based  Focus 
Groups  of  Specialized  Population 
Groups:  VA  regional  offices  will 
conduct  focus  groups  consisting  of  such 
specialized  population  groups  as 
minority  veterans,  women  veterans,  and 
active  duty  military  personnel. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
txjrden 

1997  .. 

2  hours  ._ 

120  hours. 

1999.. 

2  hours „ 

120  hours.  • 

Conceptual  Survey  Activities:  The 
VBA  is  planning  or  considering  survey 
activities  in  the  following  areas: 

Vocational  Rehabilitation  Gr 
Counseling  Service  Survey  (National): 
VBA  plans  to  conduct  a  national  survey 
encompassing  veterans  who  are  in  a  VA 
Vocational  Rehabilitation  &  Counseling 
program. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1999  .. 

30  minutes  

5,bU0  hours. 

Vocational  Rehabilitation  Gr 
Counseling  Focus  Groups  (National): 
VBA  plans  to  conduct  focus  groups  that 
consist  of  veterans  who  are  in  a  VA 
Vocational  Rehabilitation  &  Coimseling 
program.  These  will  include  30  groups 
of  10  participants. 
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Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1998.. 
1999  .. 

2  hours 

2  hours  

600  hours. 
600  hours. 

VA  Loan  Customer  Service  Survey: 
VBA  plans  to  develop  a  new  national 
survey  of  veterans  who  apply  for  VA 
home  loan  guaranty  benefits. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
anrxial 
burden 

1999  .. 

4,600  hours. 

VA  Regional  Office  Specific  Service 
Improvement  Initiatives  (Coavaient 
Card):  VBA  plans  to  develop  a  comment 
card  which  would  be  given  to  customers 
to  determine  what  effect  service 
improvement  initiatives  are  having  on 
aistomer  satisfoction. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1997  .. 

4,275  hours. 

1998  . 

1999  .. 

5  minutes  

5  minutes  

8.560  hours. 
8,560  hours. 

Survey  of  Educational  Institutions: 
VBA  plans  to  develop  new  survey  of 
educational  institutions  where  veterans 
attend.  This  survey  would  gauge  the 
institution's  level  of  satisfaction  «vith 
their  dealings  with  VA  offices. 


Year 

Estimated  average 
burden  per  respond- 
ent 

Estimated  arv- 
nuai  burden 

1999  .. 

15  minules  

250  hours. 

Survey  of  Veterans  Who  Filed  for  an 
Increase  in  their  Service-Connected 
Disability  Compensation:  VBA  plans  to 
develop  a  new  survey  to  determine 
customer  satisfaction  levels  of  those 
who  have  applied  for  an  increase  in 
their  service-connected  disability 
compensation. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1999  .. 

20  minutes  

167  hours. 

Survey  of  Veterans  and  their 
Survivors  Who  Have  Been  Denied 
Claims  for  Service-Connected  Disability 
Compensation  or  Related  Benefits:  VBA 
plans  to  develop  a  new  survey  of 
veterans  and  survivors  to  determine 
customer  satisfaction  levels  of  those 
who  have  been  denied  benefits. 


Year 

Estimated  average 
burden  per 
reeputnient 

Estimated 
annual 
burden 

1999.. 

20  minules  ~_«. 

167  hours. 

Survey  of  Military  Personnel  Who  are 
Separating  from  Active  Duty:  VBA  plans 
to  develop  a  new  survey  intended  to 
gauge  customer  satisfaction  expectations 
of  military  personnel  as  they  leave 
active  service. 


y» 

Estimated  average 

burden  per 
resporxlent 

Estimated 
annual 
burden 

1999  .. 

20  minutes  

167  hours. 

Survey  of  Veterans  Service  Officers: 
VBA  plans  to  develop  a  new  survey 
intended  to  gauge  customer  satis&ction 
levels  of  Veterans  Service  Ofiicer  that 
work  in  partnership  with  VA  in  service 
to  veterans. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 

annual 
burden 

1998  .. 

20  minutes  

50  hours. 

Undetermined  Focus  Groups:  VBA 
plans  to  conduct  focus  groups 
consisting  of  specific  population  groups 
that  have  yet  to  be  determined.  There 
will  be  approximately  200  focus  groups 
of  10  participants. 


Year 

Estimated  average 
burden  per 
respondent 

Estimated 
annual 
burden 

1998.. 
1999  .. 

2  hours 

2  hours 

4.000  hours. 
4000  hours. 

Most  customer  satisfaction  surveys 
will  be  recurring  so  that  the  VBA  can 
create  ongoing  measures  of  performance 
and  to  determine  how  well  the  agency 
meets  customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  the  VBA's  performance. 
The  VBA  expects  to  conduct  focus 
groups  involving  an  estimated  burden  of 
2,467  hours  during  the  remainder  of 
1997,  6,947  hours  in  1998,  and  7,067 
hours  in  1999.  In  addition,  the  VBA 
expects  to  distribute  written  siirveys 
with  a  total  annual  burden  of 
approximately  13,308  hours  in  1997. 
17,559  hours  in  1998.  and  27,683  hours 
in  1999.  The  grand  totals  for  both  focus 
groups  and  written  surveys  are — 15,775 
hours  in  1997,  24,506  hours  in  1998, 
and  34,750  hours  in  1999. 

The  areas  of  concern  to  the  VBA  and 
its  customers  may  change  over  time,  and 
it  is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 


Participation  in  the  surveys  and  fociis 
groups  will  be  voluntary  and  the  generic 
clearance  will  not  be  used  to  collect 
information  required  to  obtain  or 
maintain  eligibility  for  a  VA  program  or 
benefit.  In  order  to  maximize  the 
voluntary  response  rates,  the 
information  collection  will  be  designed 
to  make  participation  convenient, 
simple,  and  free  of  unnecessary  barriers. 
Baseline  data  obtained  through  these 
information  collections  will  be  used  to 
improve  customer  service  standards. 
The  VBA  will  consult  with  0MB 
regarding  each  sp>ecific  information 
collection  during  this  approval  period. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Buildhog, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0570"  in  any 
correspondence. 

Dated:  August  14. 1997. 

By  direction  of  the  Secretaiy. 
Dould  L.  NeilMa, 

Director,  Information  Management  Service. 
|FR  Doc.  97-24061  Filed  9-10-97;  8:45  am) 
aitUNQ  COOE  SSIO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290(M)67(q 

AgerKy  Information  Collactlon 
ActlvltlM  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMIARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Afhirs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument.  In 
addition.  OMB  is  being  requested  to: 

a.  Grant  the  VHA  a  3-year  generic 
clearance  approval  authority. 

b.  Allow  the  VHA  to  establish  a 
maximum  number  of  annual  burden 
hours  against  which  burden  will  be 
charged  for  each  survey  actually  used. 

c.  Allow  for  the  submission  of  a 
summary  of  objectives,  specific  burden 
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estimates,  and  all  final  or  near  final 
survey  instruments  covered  by  the 
generic  clearance  for  inclusion  in  the 
OMB  public  docket  prior  to  their  use. 
DATES:  Comments  must  be  submitted  on 
or  before  October  14.  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0570." . 

SUPPLEMENTARY  INFORMATXM: 

Title:  Generic  Clearance  for  the 
Veterans  Health  Administration 
Customer  Satisfaction  Surveys. 

QMB  Control  Number:  2900-0570. 


Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  The  VHA  uses  customer 
satisfaction  surveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
VHA  service  delivery  by  helping  to 
shape  the  direction  and  focus  of  specific 
programs  and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Registn- 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
12. 1997  at  pages  32148-32149. 

Affected  Public:  Individuals  or 
households. 

Special  Emphasis  (DifiFerent  Special 
Emphasis  Programs  will  be  surveyed 
annually;  for  example,  in  1907,  VHA  is 
surveying  inpatient  and  outpatient 
Persian  Gulf  Veterans  and  inpatient  and 
~outpatient  Spinal  Cord  Injury  patients. 
Special  Emphasis  program  selections 
have  not  been  made  for  FYs  1998-2000. 
Burden  hours  for  the  out-years  are  based 
on  1997  estimates.) 


Year 


Numt>erof  re- 
spoTKlents 


Estimated  an- 
nual txjrden 
(hours) 


Frequency  o(  response 


1{ 

2000 

Local  FactHties  Surveys: 

1996  ....»»•«»•»«. 

1999  

2000  - 


46,800 
46,800 
46,800 

12,000 
12,000 
12,000 


18.200 
18,200 
18.200 

3,000 
3,000 
3.000 


Annually. 
Annually. 
ArwHiaUy. 

Orte-time. 
One-time. 
Orte-time. 


Most  customer  setisCaction  surveys 
will  be  recurring  so  that  the  VHA  can 
cieete  ongoing  measures  of  performance 
and  to  determine  how  well  the  agency 
meets  customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
necessary  to  determine  customer  needs 
and  to  evaluate  the  VHA's  performance. 
The  VHA  expects  to  distribute  written 
siu-veys  with  a  total  annual  burden  of 
approximately  21.200  hours  in  1998. 
1999,  and  2000. 

The  areas  of  concern  to  the  VHA  and 
its  customers  may  change  over  time,  and 
it  is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
Participation  in  the  surveys  will  be 
voluntary  and  the  generic  clearance  will 
not  be  used  to  collect  information 
required  to  obtain  or  maintain  eligibility 
for  a  VA  program  or  benefit.  In  order  to 
maximize  the  voluntary  response  rates, 
the  information  collection  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  barriers.  Baseline  data 
obtained  through  these  information 
collections  will  be  used  to  improve 
customer  service  standards.  TTie  VHA 
will  consult  with  OMB  regarding  each 
specific  information  collection  during 
this  approval  period. 

Send  comments  and 
recommendations  concerning  any 


aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-*650.  Please  refer  to  "OMB 
Control  No.  2900-0570"  in  any 
correspondence. 

Dated:  August  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Nnbon, 

Director,  Information  h4anagement  Service. 
[PR  Doc  97-24062  Filed  9-10-97;  8:45  am] 
BNJJNQ  CODE  aiao-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0091] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Health 
Administratidn,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  infotnution  abstracted 


below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  October  14, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OP 
THE  SUBMSSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0091." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Nuxrdxrs:  Application 
for  Medical  Benefits.  VA  Forms  10-10  • 
and  10-lOT;  Insurance  Information,  VA 
Form  10-101;  Financial  Worksheet  VA 
Form  10-lOF;  and  Funeral 
Arrangements,  VA  Form  10-2065. 

OMB  Control  Number:  2900-0091. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  OMB  approvals  for  use 
of  these  forms  is  due  to  expire  on 
August  31, 1997.  Many  of  these  forms 
will  be  redesigned  to  meet  the 
requirements  of  Public  Law  104-262. 
Veterans'  Health  Care  Eligibility  Reform 
Act  of  1996.  VHA  is  requesting  an 
extension  until  such  time  as  these  forms 
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are  designed  and  the  enrollment  process 
is  implemented. 

Title  38.  U.S.C.  Chapter  17. 
authorized  VA  to  provide  hospital  care, 
medical  services,  domiciliary  care  and 
nursing  home  care  to  eligible  veterans. 
Public  Law  99-272  amending  Title  38, 
U.S.C,  Section  1729.  established  new 
eligibility  assessment  procedures,  based 
on  income  levels,  for  determining 
whether  nonservice-connected  veterans 
are  eligible  for  cost-free  VA  medical  care 
and  authorizes  VA  to  recover  the  cost  of 
care  furnished  to  veterans  from  their 
health  insurance  carriers.  Public  Law 
99-272  codified  at  Title  38,  U.S.C, 
Section  1722,  authorized  VA  to  provide 
care  to  nonservice-connected  veterans 
who  are  imable  to  defray  the  necessary 
expenses  of  care  if  the  veteran's 
attributable  income  is  not  greater  than 
the  maximum  annual  pension  rate.  Title 
38  U.S.C.  Section  1722a.  authorizes 
collection  of  a  co-payment  for 
medications.  Public  Law  104-262 
requires  VA  to  design,  establish  and 
operate  a  system  of  annual  patient 
enrollment  in  accordance  ¥irith  a  series 
of  priorities  stipulated  in  the  law.  A 
consequence  of  this  law  is  that  many 
groups  of  veterans  who  are  in  a  lower 
priority  group  (W.W.I  veterans,  veterans 
with  disabilities  rated  as  0%  service- 
connected  seeking  treatment  for  other 
than  their  service  connected  conditions, 
veterans  exposed  to  a  toxic  substance, 
radiation,  or  environmental  hazard  and 
nonservice-connected  veterans)  may 
request  that  they  be  allowed  to  be 
income  tested  in  order  to  gain  a  higher 
priority.  Title  38,  U.S.C.  Chapters  23 
and  24.  authorizes  VA  to  provide  burial 
benefits  and  to  bury  the  remains  of  an 
eligible  deceased  veteran  in  a  National 
Cemetery. 

VA  Forms  10-10.  10-lOT.  10-lOF, 
and  10-101  are  generally  completed  by 
clerical  staff  at  the  VHA  medical  Eacility 
where  the  applicant  applies  for  medical 
care  benefits;  however,  the  forms  may 
be  completed  by  veterans  in  the 
convenience  of  their  home.  If  the 
veteran  is  completing  the  forms  at  home 
and  it  is  the  first  time  application  is 
made,  the  forms  are  submitted  to  the 
nearest  VA  health  care  facility  for 
processing.  VA  Form  10-2065  is 
generally  completed  by  clerical  staff  at 
the  medical  center  upon  the  death  of  a 
veteran  in  a  VA  medical  care  facility. 

VA  Form  10-10  is  used  to  establish  a 
system  of  records  on  veterans  applying 
for  medical  care  benefits.  The 
information  collected  is  used  to  identify 
the  veteran  applying  for  medical  care, 
emergency  contact  data,  employment 
information,  military  service  data,  and 
income  screening  data  for  pharmacy  co- 
payment  authorized  under  Title  38, 


U.S.C.  Section  1722A.  This  also 
includes  the  "missing"  VA  Form  ID- 
IOT data  collected  at  a  later  date. 

VA  Form  10-lOT  is  a  simplified 
veruon  of  VA  Form  10-10  and  was 
created  to  shorten  the  application 
process.  VA  Form  10-lOT  is  used  to 
identify  the  veteran  applying  for 
medicsil  care,  establish  a  veteran's  initial 
eligibilify  and  establish  a  system  of 
records  on  veterans  applying  for 
medical  care  benefits.  If  the  veteran  is 
eligible  for  care,  any  mi««ing  data  which 
in  the  past  would  have  been  collected 
on  VA  Form  10-10,  such  as  an 
emergency  contacts,  employment 
informatioQ,  military  service  data,  and 
income  screening  d^  for  pharmacy  co- 
payment  authorized  under  Title  38. 
U.S.C.  Section  1722A  is  collected  at  a 
later  date. 

VA  Form  10-lOF  is  used  in  the 
information  collection  process  to  obtain 
financial  information  on  all  veterans 
whose  eligibility  for  VA  health  care 
benefits  is  based  on  income. 
Nonservice-connected  veterans  and 
noncompensable  service-connected 
veterans  rated  0%  seeking  care  for  their 
nonservice-connected  conditions 
complete  the  form  to  establish  their 
eligibilify  for  cost-fi^e  health  care, 
mileage  reimbursement  and  prescription 
co-payment  exemption  benefits. 
Veterans  with  compensable  service- 
connected  disabilities  rated  0, 10  or 
20%,  may  provide  their  income 
information  to  establish  their  eligibilify 
for  prescription  co-payment  exemption 
and  mileage  reimbursement.  Veterans 
with  service-coimected  disabilities  rated 
30  or  40%  may  provide  their  income 
information  to  determine  their 
eligibilify  for  prescription  co-payment 
exemption. 

VA  Form  10-101  is  used  in  the 
information  collection  process  to  collect 
health  insiirance  information  and  to  bill 
health  insurance  carriers  to  recover  the 
cost  of  medical  care  furnished  to 
veterans  for  treatment  on  nonservice- 
connected  conditions. 

VA  Form  10-2065  is  used  primarily 
in  VA  medical  facilities  and  serves  as  an 
official  record  of  the  funeral  director  to 
which  the  person  making  funeral 
arrangements  wishes  the  remains  to  be 
released.  It  is  used  as  a  control 
document  when  VA  is  requested  to 
arrange  for  the  transportation  of  the 
deceased  from  the  place  of  death  to  the 
place  of  burial,  and/or  when  burial  is 
requested  in  a  National  Cemetery.  This 
information  is  requested  under  the 
authorify  of  Title  38,  U.S.C.  Chapters  23 
and  24. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
27, 1997  at  page  28757-28758. 

Affected  Public:  Individuals  or 
hotiseholds. 

Estimated  Annual  Burden:  2.766,738 
hoars. 

VA  Form  10-10—1.631.250  hours 
VA  Form  10-lOT— 60.417  hours 
VA  Form  IQ-IOF— 492,000  hours 
VA  Form  10-101—480.000  hours 
VA  Form  10-2065—3.071  hours 
Estimated  Average  Burden  Per 
Respondent. 

VA  Form  1O-10--45  minutes 
VA  Form  10-lOT— 5  minutes 
VA  Form  10-lOF— 20  minutes 
VA  Form  10-101—12  minutes 
VA  Form  10-2064 — 5  minutes 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
7.336.850. 

VA  Form  10-10—2.175.000 
VA  Form  10-lOT— 725.000 
VA  Form  10-lOF— 1.500.000 
VA  Form  10-101—2.900.000 
VA  Form  10-2064—34.850 
Send  commends  and 
reconunendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503. 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0091"  in  any 
correspondence. 

Dated:  August  12, 1997. 

By  direction  of  the  Secrataiy. 
Doaald  L.  Neikon, 

Dinctor,  Information  Management  Service. 
(FR  Doc.  97-24063  Filed  9-10-97;  8:45  am] 
■NJJNQ  cooe  tsno-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  that  a  meeting  of  the 
Advisory  Conunittee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C 
2401.  will  be  held  at  Long  Island 
National  Cemetery.  2040  Wellwood 
Avenue.  Farmingdale,  NY,  1173S-1211 
and  Calverton  National  Cemetery,  210 
Princeton  Boulevard,  Calverton.  NY, 
11933.  This  will  be  the  committee's  first 
meeting  of  fiscal  year  1998.  The  piupose 
of  the  committee  is  to  review  the 
administration  of  VA's  cemeteries  and 
burial  benefits  program.  On  October  9. 
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1997,  the  meeting  will  convene  at  8  a.m. 
(EST)  and  will  adjourn  at  4:30  p.m. 
(EST).  On  October  10, 1997.  the  meeting 
will  convene  at  8  a.m.  (EST)  and  will 
adjourn  at  12  noon  (EST). 

On  October  9,  the  committee  meeting 
will  be  held  at  Long  Island  National 
Cemetery.  There  will  be  a  business 
session.  Field  Operations  and 
Operations  Support  briefings  with 
disciission  of  issues,  and  a  tour  of  Long 
Island  National  Cemetery. 

On  October  10,  the  committee 
meeting  will  be  held  at  Calverton 
National  Cemetery.  The  committee  will 
be  briefiad  on  Calverton  National 
Cemetery  operations,  the  administrative 
procedures  and  field  operations 
involved  with  interments,  and  view  the 
site  for  the  proposed  new  colimibarium. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Ms.  Louise  Ware,  Special 
Assistant  to  the  Director,  National 
Cemetery  System,  [phone  (202)  273- 
7577]  no  later  than  12  noon  (EST), 
October  1,1997. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  identify  themselves  and  state 
the  organization,  association  or  person 
they  represent.  Also,  to  the  extent 
practicable,  letters  should  indicate  the 
subject  matter  they  want  to  discuss.  Oral 
presentations  should  be  limited  to  10 
minutes  in  duration.  Those  wishing  to 
file  written  statements  to  be  submitted 
to  the  Committee  must  also  mail,  or 
otherwise  delivery,  them  to  the  Directcw. 
National  Cemetery  System. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director. 
National  Cemetery  System,  by  12  noon 
(EST),  October  1, 1997.  Oral  statements 
will  be  heard  between  11:30  a.m.  and  12 
noon  (EST),  October  10  at  Calverton 
National  Cemetery,  Long  Island,  NY. 

Dated:  August  29. 1997. 


By  Direction  of  the  Secretary-Designate. 
iteyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  97-24054  FUed  9-10-97;  8:45  am) 
BtUJNO  CODE  S3»-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
EnvirofMnental  Hazards,  Notice  of 
Meeting 

The  Department  of  Veterans  AfEairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
that  a  meeting  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  on  Wednesday  and 
Thursday.  October  29-30. 1997;  in  room 
230  of  VA  Central  Office.  810  Vermont 
Avenue,  N.W.,  Washington,  DC  20420. 
The  meeting  will  convene  at  9:00  a.m. 
and  adjourn  at  5:00  p.m.  on  both  days. 

The  purpose  of  the  meeting  is  to 
review  information  relating  to  the  health 
effects  of  exposure  to  ionizing  radiation. 
The  major  items  on  the  agenda  for  both 
days  will  be  discussions  and  analyses  of 
medical  and  scientific  papers 
concerning  the  health  effects  of 
exposure  to  ionizing  radiation.  On  the 
basis  of  their  analyses  and  discussions, 
the  Conmiittee  may  make 
recommendations  to  the  Secretary 
concerning  diseases  that  are  the  result  of 
exposure  to  ionizing  radiation.  On  the 
first  day,  the  Committee  will  also  review 
and  make  appropriate  recommendations 
concerning  VA's  pending  regulatory 
amendment  to  add  prostate  cancer  and 
any  other  cancer  as  radiogenic  diseases 
for  the  purposes  of  compensation  under 
38  CFR  3.311.  The  agenda  for  the 
second  day  will  include  plaiming  future 
Committee  activities  and  assignment  of 
tasks  among  the  members. 

The  meeting  is  open  to  the  public  on 
both  days  according  to  the  capacify  of 
the  room.  Those  who  wish  to  attend 
should  contact  Steven  Thomberry  of  the 
Department  of  Veterans  Afiiairs. 
Compensation  and  Pension  Service.  810 
Vermont  Avenue,  N-W.,  Washington. 
DC  20420,  prior  to  October  22,  1997.  Mr. 
Thomberry  may  also  be  reached  at  202- 
273-7230. 

.  Members  of  the  public  may  submit 
written  questions  or  prepared 


statements  for  review  by  the  Advisory 
Committee  in  advance  of  the  meeting. 
Submitted  material  must  be  received  at 
least  five  (5)  days  prior  to  the  meeting 
and  should  be  sent  to  Mr.  Thombeny's 
attention  at  the  address  given  above. 
Those  who  submit  material  may  be 
asked  to  clarify  it  prior  to  its 
consideration  by  the  Advisory 
Committee. 

Dated:  September  4, 1997. 

By  Direction  of  the  Secretary. 
Heyward  Bannister.  - 
Committee  Management  Officer. 
(FR  Doc.  97-24052  Filed  9-10-97;  8:45  am) 
■LUNO  CODE  S3M-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Qroup, 
Notice  of  Meeting 

As  required  by  the  Federal  Advisory 
Committee  Act,  the  VA  hereby  gives 
notice  that  the  Special  Medical 
Advisory  Group  has  scheduled  a 
meeting  on  September  16, 1997.  The 
meeting  will  convene  at  8:30  a.m.  and 
end  at  about  4:00  p.m.  The  meeting  will 
be  held  in  Room  830  at  VA  Central 
Office,  810  Vermont  Avenue.  N.W., 
Washington,  D.C  The  purpose  of  the 
meeting  is  to  advise  the  Secretary  and 
Under  Secretary  for  Health  relative  to 
the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertinent  to 
the  Department's  Veterans  Health 
Administration  (VHA). 

The  agenda  for  the  meeting  will 
include  discussion  of  health  professions 
training,  health  care  workers  of  the 
future,  and  health  care  delivery  systems. 

All  sessions  will  be  open  to  the  public 
up  to  the  seating  capacify  of  the  meeting 
room.  Those  wishing  to  attend  should 
contact  Brenda  Good  worth.  Office  of  the 
Under  Secretary  for  Hiealth,  Department 
of  Veterans  Afiairs.  Her  phone  number 
is  202.273.5878. 

Dated:  September  4, 1997. 

By  Direction  of  the  Seoetaiy. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  97-24053  Filed  9-10-97;  8:45  am] 
BRXINO  CODE  •320-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publishect  Presidential,  Rule.  Proposed  Rule, 
arxJ  Notice  documents.  These  corrections  are 
prepared  by  the  Office  o(  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


Fadaral  BogMar 
Vol.  62.  No.  176 

Thursday.  September  11.  1997 


"ANSA/ASQC  E4;  ANSE/ASME" 
should  read  "ANSI/ASQC  E4:  ANSI/ 
ASME". 


BtLUNQCOOE  1SOfr«1-0 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart46 

[FARCaM96KXMfI 

RiN9000-AH61 

Federal  Acquisition  Regulation; 
Contract  Quality  Requiraments 

Correction 

In  proposed  rule  dociunent  97-17150 
beginning  on  page  35901,  in  the  issue  of 
Wednesday,  July  2. 1997,  make  the 
fblloMring  collection: 

40.202-4    [CorrMM] 

On  page  35901,  in  the  third  column, 
in  section  46.202-4(b],  in  the  11th  line. 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttw  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

Correction 

In  notice  document  97-23196, 
begiiming  on  page  46395,  in  the  issue  of 
Tuesday,  September  2, 1907,  make  the 
following  correction: 

On  page  46395.  in  the  third  column, 
in  the  DATES  section,  "Septembw  2. 
1997"  should  read  "October  2. 1997". 

BIUMQCOOC  1S06-014 


Thursday 
September  11,  1997 


Part  II 


Securities  and 

Exchange 

Commission 

Privacy  Act  of  1974;  Systems  of 
Records;  Notices 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  PA-20] 

Privacy  Act  of  1974:  Deletion, 
Modification,  and  Redesignation  of 
Privacy  Act  Systems  of  Records 

agency:  Securities  and  ExcJiaoge 

Commission. 

ACTION:  Notification  of  deletion  and 

modification  of  Privacy  Act  Systems  of 

Records  and  redesignation  of  all  records 

systems  for  the  Securities  and  Exchange 

Commission. 


f:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended.  5  U.S.C.  552a.  the 
Securities  and  Exchange  Commission  is 
removing  four  records  systems  that  are 
either  duplicative  of  a  government-wide 
records  system;  not  retrieved  by  name  or 
personal  identifier,  and.  therefore,  not  a 
Privacy  Act  system;  not  implemented  or 
in  effect;  or  obsolete.  The  Commission 
is  also  modifying  forty-one  systems  that 
involve  updating  the  Commission's 
address  as  reflected  in  the  system 
locations,  system  manager(s)  and 
address,  retention  and  disposal, 
notification  procedures,  and  record 
access  procedures,  due  to  recent  office 
moves.  Finally,  the  release  would  revise 
the  Federal  Register's  biennial 
compilation  of  Federal  Agency  Privacy 
Act  System  Notices  by  redesignating/ 
renumbering  the  Commission's  records 
systems  and  by  removing  appendix  A 
and  replacing  it  with  a  Table  of 
Contents. 

EFFECTIVE  DATE:  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  R.  Hall,  Privacy  Act  Offiger, 
Tel.  (202)  942^320,  Office  of  the 
Executive  Director,  Freedom  of 
Information  Act  and  Privacy  Act 
Operations,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 
StiPPLEMENTARY  INFORMATION:  In  the 
c»urse  of  reviewing  its  Privacry  Acrt 
systems  of  reconb  notices,  the 
Commission  identified  four  systems  of 
records  which  are  being  removed;  SEC— 
21,  "Division  of  Corporate  Regulation 
Bankruptcy  Act  Records";  SEC-30, 
"Equal  Employment  Opportunity 
Complaints";  SEC-39,  "Telephone  Call 
Detail  Records ';  and  SEC-57,  "SECO 
Files."  With  respect  to  SEC-21,  the 
records  in  the  system  are  not  retrievable 
by  name  or  other  personal  identifier 
and.  therefore,  the  system  is  not  a 
Privacy  Act  system  of  records.  With 
respect  to  SEC-30,  the  records  are 
maintained  in  another  system  of  records 


subject  to  a  government-wide  system 
notice  (EEOC/GOVT-1),  published  by 
the  Equal  Employment  Opportimity 
Commission.  With  respect  to  SEC-39, 
the  Commission  published  a  notice  of 
its  intent  to  establish  this  system  of 
records  subject  to  any  comments 
"which  would  result  in  a  contrary 
determination.  "  60  FR  48733  (Sept.  20, 
1995).  In  response  to  comments 
received,  the  Commission  determined 
not  to  implement  the  system  of  records 
and,  therefore,  withdraws  its  Privacy 
Act  notice.  With  respect  to  SEC-57,  the 
Commission  no  longer  places  records  in 
this  system,  which  is  now  obsolete. 

In  addition,  the  Commission  has 
deemed  it  necessary  to  redesignate/ 
renumber  all  remaining  systems  notices. 
Finally,  the  Commission  is  replacing  the 
appendix  A  of  the  systems  of  records 
with  a  Table  of  Contents,  to  provide  a 
better  guide  to  the  Commission's 
Privacy  Act  systems  notices.  For  the 
purposes  of  complying  with  the  Privacy 
Act  and  OMB  Circular  A-130.  these 
modifications  are  minor  changes  and  do 
not  require  an  advance  report  to.  and 
review  by,  the  Congress  and  the  Office 
of  Management  and  Budget. 

The  following  systems  of  records  are 
hereby  removed  from  the  Federal 
Register  because  they  are  either.  (1) 
Duplicative  of  a  government-wide 
records  system;  (2)  not  retrieved  by 
name  or  personal  identifier  and, 
therefore,  not  a  Privacy  Act  system  of 
records;  (3)  not  implemented  or  in 
effect:  or  (4)  obsolete. 
SEC-21 

System  name:  Division  of  Corporate 
Regulation  Bankruptcy  Act  Records. 

SEC-30 

System  name:  Equal  Employment 
Opportimity  Ckimplaints. 

SEC-39 

System  name:  Telephone  Call  Detail 
Records. 

SEC-57 

System  name:  SECO  Files. 

The  following  systems  notices  have  • 
been  redesignated  according  to  the  table 
below. 

Privacy  Act  Systems  Notices 
Numbers 


Privacy  Act  Systems  Notices 
Numbers — Continued 


Old  No. 

New  No. 

SEC-1 7  ...„ „„ 

SEC-18 

SEC-19 

SEC-34  

SEC-43  

SEC-09  

SEC-63  ..... 

SEC-10  _ 

SEC-41  

SEC-e. 
SEC-10. 
SEC-11. 
SEC-12. 
SEC-1 3. 
SEC-14. 
SEC-1 5. 
SEC-1 6. 
SEO-17. 

OMNo. 

New  No. 

SEC-14 

SEC-18. 

SEC-22 

SEC-19. 

SEC-23 

SEC-20. 

SEC-27 

SEC-21. 

SEC-31  

SEC-22. 

SEC-40 

SEC-23. 

SEC-32 

SEC-24. 

SEC-52 

SEC-25. 

SEC-42 

SEC-27. 

SEC-26 

[Reserved]. 

SEC-44 

SEC-28. 

SEC-1 6 „. 

SEC-29. 

SEC-45 

sec-30. 

SEC-46 

SEC-31. 

SEC-56 .. 

SEC-32. 

SEC-1 1  

SEC-33. 

SEC-13 

SEC-34. 

SEC-68 

SEC-35. 

ocC^^o  ......•, •»«..•.».•••..„.•• 

SEC-36. 

SEC-1 00 _... 

SEC-37. 

SEC-^7 

SEC-38. 

SEC-49 

SEC-39. 

SEC-61  

SEC-40. 

SEC-54 

SEC-41. 

SEC-1 02 

SEC-42. 

SEC-1 03 

SEC-43. 

A  Table  of  Contents  is  added  to  read 
as  follows: 

Table  of  CoateBts:  System  Notices  Names 
and  Numbers 

(1)  Registration  Statements  Filed  Pursuant 
to  Provisions  of  the  Securities  Act  of  1933, 
Securities  Exchange  Act  of  1934,  Public 
Utility  Holding  Company  Act  of  1935,  and 
Investment  Company  Act  of  1940. 

(2)  Applications  for  Registration/ 
Exemption  under  the  Securities  Exchange 
Act  of  1934,  Investment  Advisers  Act  of 
1940,  and  Investment  Company  Act  of  1940. 

(3)  Notification  of  Exemption  horn 
Registration  under  the  Securities  Act  of  1933. 

(4)  Beneficial  Ownership,  Acquisition, 
Tender  Offer,  and  Solicitation  Records  Filed 
imder  the  Seciuities  Exchange  Act  of  1934. 

(5)  Ownership  RefKirts  and  Insider  Trading 
Transaction  Records  Filed  under  the 
Securities  Elxchange  Act  of  1934,  Public 
Utility  Holding  Company  Act  of  1935,  and 
Investment  Company  Act  of  1940. 

(6)  Periodic  Reports  Filed  under  the 
Securities  Act  of  1933,  Securities  Exchange 
Act  of  1934,  Public  Utility  Holding  Company 
Act  of  1935,  and  Investment  Company  Act  of 
1940  and  Investment  Advisers  Act  of  1940. 

(7)  Proposed  Sale  of  Securities  Records 
Filed  under  the  Securities  Act  of  1933. 

(8)  Proxy  Soliciting  Material  Filed  under 
the  Securities  Exchange  Act  of  1934,  Public 
Utility  Holding  Company  Act  of  1935.  and 
Investment  Company  Act  of  1940. 

(9)  Correspondence  Files  Pertaining  to 
Registered  Broksr-Dealen. 

(10)  Corresf)ondence  Files  Pertaining  to 
Registered  Investment  Advisers. 

(11)  Correspondence  Files  Pertaining  to 
Registered  Investment  Companies. 

(12)  Hearings,  Proceedings  and  Studies. 

(13)  No-action  and  Interpretative  Letters. 

(14)  Administrative  Audit  System. 
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(15)  Pay  and  Leave  System. 

(16)  Administrative  Law  )udge 
Assignments  and  Dispositions  of 
Administrative  Proceedings. 

(17)  Minutes  Regarding  Action  Taken  by 
the  Commission. 

(18)  Applications  for  Relief  From 
Disqualification  Filed  Under  the^Securities 
Act  of  1933  and  the  Commission's  Rules  of 
Practice. 

(19)  Division  of  Corporation  Finance  and 
Support  Office  Working  Files. 

(20)  Division  of  Corporation  Finance  Index 
for  Filings  on  Schedule  13D  and  Filings 
under  R^^ations  A  and  B. 

(21)  Division  of  Investment  Management 
Correspondence  and  Memoranda  Files. 

(22)  Executive/Congressional  Personnel 
Referrals. 

(23)  Staff  Time  and  Activity  Tracking 
System  (STATS). 

(24)  Freedom  of  Information  Act  Requests. 

(25)  Office  of  Public  Affaire.  Policy 
Evaluation  and  Research  Records. 

(26)  (Reserved) 

(27)  Nhme-Relationship  Search  System 
(MRS). 

(28)  Office  of  the  Chief  Accountant 
Working  Files. 

(29)  Agency  Correspondence  Tracking 
System  (ACTS). 

(30)  Office  of  General  Counsel  Woik  FUes. 

(31)  Office  of  General  Counsel 
(Adjudication)  Working  Files. 

(32)  Rule  102(e)  of  the  Commission's  Rules 
of  Practice— Appearance  and  Practice  Before 
the  Commission. 

(33)  Administrative  and  Litigation  Release 
System. 

(34)  Administrative  Proceedings  Records 
Cards. 

(35)  Securities  Violations  Records  and 
Bulletin. 

(36)  Administrative  Proceeding  Files. 

(37)  Automated  Pereonnel  Management 
Information  System. 

(38)  Personnel  Management  Code  of 
Conduct  and  Employee  Performance  Files. 

(39)  Personnel  Management  Employment 
and  Staffing  Files. 

(40)  Office  of  Personnel  Training  Files. 

(41)  Personnel  Management  Security  Files. 

(42)  Enforcement  Files. 

(43)  Office  of  Inspector  General 
Investigative  Files. 

Note:  Published  at  55  FR  1744  Qan.  18, 
1990). 

The  following  systems  of  records 
notices,  which  have  been  redesignated 
according  to  the  previous  table,  are 
being  revised  to  reflect  changes  in  the 
following:  System  locations,  system 
managers  and  addresses,  notification 
procedures,  and  record  access 
procedures. 

8EC-1  Tlwough  8EC-13 
These  systems  are  amended  as  follow: 

SYSTBMI  MAHAQER(8)  AND  AOORESS: 

This  section  is  revised  to  read: 
Records  Officer,  Office  of  Filings  and 
Information  Services,  Seciuities  and 
Exchange  Commission,  Operations 


CentOT,  6432  General  Green  Way,  Mail 
Stop  A-1,  Alexandria,  VA  22312-2413. 

NOnnCATKM  PROCEDURE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCBNJRES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

SEC-14  and  SEC-15 
These  systems  are  amended  as  follow: 

SYSTBi  I.OCATKM: 

This  section  is  revised  to  read: 
Securities  and  Exchange  Commission, 
Operations  Center,  6432  General  Green 
Way,  Mail  Stop  0-3,  Alexandria.  VA 
22312-2413. 

SYSTBI  MAHAQER(8)  AND  AOORESS: 

This  section  is  revised  to  read: 
Associate  Executive  Director  (Finance), 
Office  of  the  Comptroller.  Securities  and 
Exchange  Commission,  Operations 
Center,  6432  General  Green  Way,  Mail 
Stop  0^3.  Alexandria.  VA  22312-2413. 

NOnnCATlOA  PROCa>URE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCBMIRES: 

This  section  is  revised  to  read: 
Persons'wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission.  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

SEC-23 

SEC-23  is  amended  as  follows:  - 

SYSTEM  location: 

This  section  is  revised  to  read: 
Securities  and  Exchange  Commission, 


Office  of  the  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

This  section  is  revised  to  read:  Chief 
Management  Analyst,  Office  of  the 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington.  DC  20549. 

NOnnCATKM  PROCEDURE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

8EC-a4 

SEC-24  is  amended  as  follows: 

SYSTEM  LOCATION: 

This  section  is  revised  to  read: 
Securities  and  Exchange  Commission, 
Operations  Center,  6432  General  Green 
Way,  Alexandria.  VA  22312-2413. 

SYSTBkl  MANAQER(S)  AND  ADDRESS: 

This  section  is  revised  to  read: 
Freedom  of  Information  Act  Officer, 
Office  of  Freedom  of  Information  and 
Privacy  Act  Operations,  Seciuities  and 
Exchange  Commission.  Operations 
Center.  6432  General  Green  Way,  Mail 
Stop  0-5,  Alexandria.  VA  22312-2413. 

NOnnCATION  PROCEDURE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  O-S. 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer.  Securities  and  Exchange 
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Commission.  Operations  Center,  6432 
Genera]  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

SEC-27 

SEC-27  is  amended  as  follows: 

SYSTBI  location: 

This  section  is  revised  to  read: 
Securities  and  Exchange  Commission. 
Operations  Center,  6432  General  Green 
Way.  Mail  Stop  0-4.  Alexandria.  VA 
22312-2413. 

SVarai  MANAQBKS)  AND  AOORESK 

This  section  is  revised  to  read: 
Associate  Executive  Director,  OfBce  of 
Information  Technology,  Securities  and 
Exchange  Commission,  Operations 
Center,  6432  General  Green  Way,  Mall 
Stop  0-4.  Alexandria.  VA  22312-2413. 

NOnnCATKM  PrnXEDUHE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria.  VA  22312-2413. 

RECOM)  ACCESS  PnOCaMMEK 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria.  VA  22312-2413. 

SEC-32 

SEC-32  is  amended  as  follows: 
SYSTBHNAaK: 

This  section  is  revised  to  read:  Rule 
102(e)  of  the  Commission's  Rules  of 
Practice — Appearance  and  Practice 
Before  the  Commission-SEC. 

AUTHOMTY  FOR  MAMTBiANCE  OF  THE  SYSTEM: 

Reference  to  "17  CFR  201.2(e)"  is 
revised  to  read:  "17  CFR  201.102(e)". 

ROUTINE  USES  OF  RECORDS  MAMTAINED  M  TME 
SYSTEM,  MCLUOMQ  CATEGOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Reference  to  '17  CFR  202.1  et  seq."  is 
revised  to  read:  "17  CFR  201.100  et 
seq."  Reference  to  "17  CFR  202.785-1  et 
seq."  is  revised  to  read:  "17  CFR 
200.735-1  et  seq." 

SYSTBi  MANAGERCS)  AND  A00RE8S: 

All  references  to  Rule  2(e)  are 
removed  and  replaced  with  Rule  102(e). 


MOmCATKM  PROCEDURE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria.  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center.  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

8EC-38,  8EC-3Q.  and  SEC-41 

These  systenu  are  amended  as  follow: 

SYSTEM  location: 

This  section  is  revised  to  read: 
Securities  and  Exchange  Commission, 
Operations  Center,  6432  General  Green 
Way.  Mail  Stop  O-l,  Alexandria.  VA 
22312-2413. 

SYSTEM  MMMaCR(S)  AND  ADDRESS: 

This  sectioa  is  revised  to  read: 
Associate  Executive  Director,  Office  of 
Administrative  and  Personnel 
Management,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  O-l. 
Alexandria.  VA  22312-2413. 

NOTIFICATION  PROCEDURE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Secxirities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5,, 
Alexandria,  VA  22312-2413. 

8EC-33,  8EC-36,  and  SEC-36 

These  systems  are  amended  as  follow: 

SYSTBI  MANAQER(S)  AND  ADDRESS: 

This  section  is  revised  to  read: 
Secretary,  Office  of  the  Secretary, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  NW,  Washington,  DC 
20549. 

NOTIFICATION  PROCSMiRE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Seciuities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way.  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

SEC-16  Through  8EC-22,  SEC-^,  SEC- 
28,  SEC-^  SEC-31.  SEC-a4,  8EC-37, 
SEC-42,  and  SEC-43 

These  systems  are  amended  as  follow: 

NOmCATION  PROCaMRE: 

This  section  is  revised  to  read:  All 
requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer.  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

This  section  is  revised  to  read: 
Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center.  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria.  VA  22312-2413. 

Appendix  A 

Appendix  A  is  removed. 

Dated:  September  4, 1997. 

By  the  Commission. 
Mai]gar«t  H.  McFarUnd, 
Deputy  Secretary 
(FR  Doc.  97-24043  Filed  9-10-97;  8:45  am) 

aaXMQ  CODE  W10-«1-^ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

piiliMi  No*.  34-30016;  PA-21:  FU*  No. 
87-23-871 

Privacy  Act  of  1974:  Major  Alterations 
to  the  Agency  Cofrespondence 
Tracking  SystMn  (ACTS)  (SEC-29)  and 
the  Offica  of  Personnel  Training  Files 
(SEC--40) 

AGENCY:  Securities  and  Exchange 

CoQunission. 

ACTION:  Notice  of  ma}or  alterations. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a.  the 
Securities  and  Exchange  Commission 
gives  notice  of  major  alterations  to  the 
Agency  Correspondence  Tracking 
System  (ACTS)  (SEC-2g]  and  the  Office 
of  Persoimel  Training  Files  (SEC-40). 
DATES:  Comments  must  be  received  no 
later  than  October  14,  1997.  The 
changes  to  these  systems  of  records  will 
take  effect  October  21, 1997,  unless  the 
Commission  receives  comments  which 
would  result  in  a  contrary    * 
determination. 

ADDRESSES:  Persons  wishing  to  submit 
comments  should  file  three  (3)  copies 
thereof  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  S7-23-97.  Copies  of  the  comments 
will  be  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW, 
Washington.  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  R.  Hall,  Privacy  Act  Officer 
(202)  942-4320.  Office  of  the  Executive 
Director.  Freedom  of  Information  Act 
and  Privacy  Act  Operations,  Securities 
and  Exchange  Commission,  Operations 
Center.  6432  General  Green  Way,  Mail 
Stop  0-5,  Alexandria.  VA  22312-2413. 
SUPPLEMENTARY  INFORMATION:  This 
report  is  to  give  notice  of  major 
alterations  to  the  Agency 
Correspondence  Tracking  System 
(ACTS)  (SEC-29)  and  the  Office  of 
Personnel  Training  Files  (SEC— 40), 
which  are  subject  to  the  Privacy  Act  of 
1974, 5  U.S.C.  552a  As  revised,  ACTS 
will  have  subsystems  for  records 
collected  smd  maintained  by  the  Office 
of  Investor  Education  and  Assistance 
(Subsystem  A),  the  Office  of  the 
Chairman  (Subsystem  B).  the  Office  of 
Filings  and  Information  Services 
(Subsystem  C),  and  the  Office  of 
Information  Technology  (Subsystem  D). 
The  Office  of  Persoimel  Training  Files 
(SEC-40),  as  revised,  will  be  called 
"Personnel  Management  Training  Files" 


and  incorporate  information  about  its 
automated  files.  Additional  changes 
proposed  for  both  systems  of  records 
include  revisions  to  the  systems' 
location,  categories  of  individuals  and 
records,  authority  for  maintenance, 
purpose,  routine  uses,  storage, 
retrievability,  saf^uards,  retention  and 
disposal  schedules,  managers)  and 
address(es),  notification,  record  access, 
and  contesting  record  procedures,  and 
record  source  categories.  The  altered 
system  of  records  reports,  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act,  has 
been  submitted  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Conunittee  on 
Government  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  as 
amended  on  July  15, 1994. 
SEC-29  is  revised  as  follows: 

SEC-29 

SYSTEM  NAME: 

Agency  Correspondence  Tracking 
System  (ACTS)-SEC. 

Subsystem  A:  Investor/Consimier 
Correspondence  Files. 

Subsystem  B:  Chairman 
Correspondence  Files. 

Subsystem  C:  Public  Reference  Branch 
Correspondence  Files. 

Subsystem  D:  ACTS  Computerized 
Records. 

SYSTm  LOCATION: 

Records  in  this  system  are  located  at 
Headquarters,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  E>C  20549.  Also,  records 
covered  by  Subsystem  A  are  received  by 
and  maintained  in  the  Commission's 
Regional  and  District  Offices,  whose 
addresses  are  listed  below  imder  System 
Manager(s)  and  Address(es). 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTBll: 

Subsystem  A:  Records  are  maintained 
on  members  of  the  public  and  others 
who  submit  inquiries  or  make 
complaints  to  the  Commission, 
generally,  or  who  address  their 
correspondence  to  the  Office  of  Investor 
Education  and  Assistance  or  the 
Commission's  Regional  or  District 
Offices. 

Subsystem  B:  Records  are  maintained 
on  members  of  the  public,  members  of 
Confess  or  their  staff,  and  others  who 
address  their  inquiries  or  complaints  to 
the  Commission's  Chairman. 

Subsystem  C:  Records  are  maintained 
on  members  of  the  public  who  submit 
requests  for  copies  of,  or  review  of 


records  accessible  through  the 
Conunission's  Public  Reference  Branch. 

Subsystem  D:  Computerized  records 
are  comprised  of  data  collected  in  all  of 
the  above  subsystems. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Both  electronic  and  paper  records  in 
this  system/subsystems  contain  the 
name  of  the  complainant/inquirer/ 
requester  or  their  representative,  the 
name  of  the  entity  and/ or  subject  of  the 
complaint/inquiry/request,  the  date 
relating  to  the  disposition  of  the 
complsdnt/inquiry/request  and,  where 
applicable,  the  type  of  complaint/ 
inquiry/request  and  other  information 
derived  from  or  relating  to  the 
complaint/inquiry/request.  Paper 
records  may  include,  but  are  not  limited 
to  letters  of  complaint/inquiry/request, 
responses,  and  related  documentation. 

AIITHORmr  FOR  MASITENANCE  OF  THE  system: 

15  U.S.C  77s,  77SSS,  78d.  78d-l,  78d- 
2,  78w,  787/(d),  79t,  80fr-37,  and  80b-ll. 


The  records  will  be  used  by  the  staff 
to  track  and  process  complaints/ 
inquiries/requests  from  members  of  the 
public  and  others. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information 
contained  in  these  records  may  be  used 
as  follows: 

(1)  To  resfKind  to  inquiries  from 
individuals  who  have  submitted 
complaints/inquiries/ requests,  or  from 
their  representatives,  concerning  the 
status  of  the  particular  complaint/ 
inquiry/request; 

(2)  To  provide  information  to  entities 
against  whom  complaints/inquiries  are 
directed  when  Commission  staff 
requests  them  to  research  the  issues 
raised  and  report  back  to  the  staff; 

(3)  To  respond  to  inquiries  from  the 
White  House,  Congressional 
committees,  the  General  Accounting 
Office.  General  Services  Administration 
or  the  National  Archives  and  Records 
Administration,  or  others  charged  with 
monitoring  the  work  of  the  Commission 
or  conducting  records  management 
inspections  under  authority  of  44  U.S.C 
2904  and  2906; 

(4)  To  provide  information  to  other 
Federal  or  State  government  agencies,  or 
securities  self-regulatory  organizations 
which  have  more  direct  jurisdiction 
over  the  subject  matter  of  the  complaint/ 
inquiry/request; 

(5)  To  coordinate  with  or  assist  in  law 
enforcement  and  regulatory  activities  of 
the  Commission  and  other  Federal. 
State,  local,  or  foreign  law  enforcement 
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or  regulatory  agencies,  securities  self- 
regulatory  organizations,  and  foreign 
securities  authorities; 

(6)  To  respond  to  a  subpoena,  court 
order,  or  request  for  discovery,  in 
connection  with  any  relevant  litigation 
or  proceeding  where  the  Federal 
securities  laws  are  at  issue  or  in  which 
the  Commission,  or  past  or  present 
members  of  its  staff,  is  a  party  or 
otherwise  involved  in  an  official 
capacity:  and 

(7)  To  provide  information  to  a 
Federal,  State,  local,  or  foreign 
government  or  foreign  securities 
authority,  in  response  to  its  request,  in 
connection  with  civil,  criminal,  or  other 
enforcement  information,  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  secvuity  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

POUCIES  AND  PfUCnCES  FOR  STOnNQ, 
RETMEVMQ,  ACCESSMQ,  RETAeMQ,  AND 
I  OF  RECORDS  M  TME  SVSrat 


storaoe: 

Subsystems  A,  B,  and  C:  These 
records  are  maintained  in  hard  copy 
form  by  assigned  file  number,  and 
certain  elements  of  the  data  are 
extracted  and  tracked  in  computerized 
form  through  ACTS.  The  computerized 
records  can  be  accessed  by  the 
individiial's  name  or  other  indexed 
criteria. 

Subsystem  D:  These  records  are 
maintained  in  an  on-line  database  and 
on  data  cartridges. 

REmCVABIUTY: 

By  use  of  the  computerized  records  in 
Subsystem  D,  the  paper  files  in 
Subsystems  A,  B,  and  C  are  retrievable 
by  the  name  of  the  complainant/ 
inquirer/requester,  receipt  date  of  the 
complaint/inquiry/request,  name  of  the 
registered  representative  or  associated 
person  named  in  the  complaint/inquiry/ 
request,  or  the  name  of  the  entity/issuer 
that  is  the  subject  of  the  complaint/ 
inquiry/request 

SAFEQUAROS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure.  These  records 
are  maintained  in  office  files  in  a 
building  that  has  a  24-hour  security 
guard. 


RETENTKM  AND  DISPOSAL: 

Subsystem  A:  Electronic  records  are 
purged  after  six  (6)  years.  Paper  records 
maintained  at  SEC  Headquarters  are 
retained  in-house  for  three  (3)  years 
from  the  office's  date  of  receipt  of  the 
complaint/inquiry/request  or  its  related 
subsequent  submission(s).  then 
transferred  to  the  Federal  Records 
Center  for  storage.  Records  sent  to  the 
Federal  Records  Center  that  do  not 
relate  to  law  enforcement  matters  are 
maintained  for  one  (1)  additional  year 
(for  a  total  of  four  (4)  years  from  the 
office's  date  of  receipt),  and  destroyed 
thereafter.  Records  sent  to  the  Federal 
Records  Center  that  do  relate  to  law 
enforcement  matters  are  maintained  for 
three  (3)  additional  years  (for  a  total  of 
six  (6)  years  from  the  office's  date  of 
receipt),  and  destroyed  thereafter.  Paper 
records  maintained  in  the  Regional  and 
District  Offices  are  retained  for  three  (3) 
years,  and  destroyed  thereafter. 

Subsystem  B:  Electronic  records  are 
purged  after  six  (6)  years.  Paper  records 
are  maintained  in-house  for  at  least 
three  (3)  years  from  the  office's  date  of 
receipt,  or  upon  expiration  of  the 
Chairman's  appointment.  Files  are 
forwarded  to  the  Federal  Records  Center 
and  retained  in  accordance  with  the 
Commission's  records  retention 
schedule,  published  at  17  CFR  200.80f. 

Subsystem  C:  Paper  records  are 
maintained  in-house  for  six  months 
bom  the  office's  date  of  receipt,  and 
destroyed  periodically  thereafter. 
Electronic  records  are  purged  after  one 
(1)  year. 

Subsystem  D:  A  computerized  record 
of  searches  and  transactions  is 
maintained  in  an  on-line  database  and 
on  data  cartridges.  Retention  of  the 
electronic  records  is  contingent  upon 
the  retention  of  the  paper  records, 
maintained  and  determined  by  each 
office  that  utilizes  ACTS.  Cartridges  are 
sent  to  the  Commission's  off-site  storage 
vendor.  Also,  all  database  files  are  saved 
on  the  cartridges  and  sent  to  the  off-site 
storage  vendor. 

SYSrai  MANAQER(S)  AND  AD0WE88: 

Subsystem  A:  Office  of  Investor 
Education  and  Assistance,  Secvtrities 
and  Exchange  Commission,  450  Fifth 
Street,  ^fW,  Washington,  TXZ  20549; 

Assistant  Regional  Director,  Northeast 
Regional  Office,  7  World  Trade  Center, 
Suite  1300,  New  York,  NY  10048; 
District  Administrator,  Boston  District 
Office,  73  Tremont  Street,  Suite  600, 
Boston,  MA  02108-3912;  District 
Administrator,  Philadelphia  District 
Office,  The  Curtis  Center,  601  Walnut 
Street,  Suite  1005  East.  Philadelphia,  PA 
19106-3322; 


Assistant  Regional  Director,  Southeast 
Regional  Office,  1401  Brickell  Avenue, 
Suite  200,  Miami,  FL  33131;  District 
Administrator,  Atlanta  District  Office, 
3475  Lenox  Road.  NE.  Suite  1000. 
Atlanta,  GA  30326-1232; 

Assistant  Regional  Director.  Midwest 
Regional  Office,  Northwestern  Atriiun 
Center,  500  W.  Madison  Street.  Suite 
1400,  Chica«),  IL  60661-2511; 

Assistant  Regional  Administrator, 
Central  Regional  Office,  1801  California 
Street.  Suite  4800.  Denver.  CO  80202- 
2648;  District  Administrator,  Fort  Worth 
District  Office,  801  Cherry  Street,  Suite 
1900,  Fort  Worth.  TX  76102;  District 
Administrator,  Salt  Lake  District  Office. 
500  Key  Bank  Tower,  50  South  Main 
Street.  Salt  Lake  Citv.  UT  84144-0402; 

Assistant  Regional  Administrator, 
Pacific  Regional  Office,  5670  Wilshire 
Boulevard,  Suite  1 100,  Los  Angeles,  CA 
90036-3648;  and  District  Administrator, 
San  Francisco  District  Office,  44 
Montgomery  Street,  11th  Floor,  San 
Francisco,  CA  94103-1735. 

Subsystem  B:  Office  of  the  Chairman, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.  Washington,  DC 
20549. 

Subsystem  C:  Office  of  Filings  and 
Information  Services,  Seciirities  and 
Exchange  Commission,  Operations 
Center,  Mail  Stop  A-1,  6432  General 
Green  Way,  Alexandria,  VA  22312. 

Subsystem  D:  Office  of  Information 
Technology,  Seoirities  and  Exchange 
Commission,  Operations  Center,  Mail 
Stop  0-4,  6432  General  Green  Way. 
Alexandria,  VA  22312. 

NOTmCATKM  PROCSNiRE: 

All  requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

RKORO  ACCESS  PROCaXIRES: 

Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

C0NTE8TWQ  RECORD  PROCSKiRES: 

See  Record  access  procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Information  collected  in  all 
subsystems  is  received  from  individuals 
primarily  through  letters,  telephone 
calls,  or  personal  visits  to  the 
Commission's  offices. 


Federal  Register  /  Vol.  62,  No.  176  /  Thursday.  September  11,  1997  /  Notices 47889 


EXBIVTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

SEC-40  is  revised  as  follows: 

SEC-40 

SYSTEM  NAME: 

Personnel  Management  Training 
Files-SEC. 

SYSTEM  location: 

Securities  and  Exchange  Commission, 
Operations  Center,  6432  General  Green 
Way.  Mail  Stop  O-l.  Alexandria.  VA 
22312-2413. 

CATEOORKS  of  MDIVIOUALS  COVERED  BY  TME 
SYSTEM: 

Records  are  maintained  on  SEC 
employees,  present  and  past. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Both  automated  and  paper  records  fall 
within  the  following  categories:  (a) 
Information  on  internal  and  external 
training  provided  to  employees;  (b) 
budget  tracking  information;  (c)  training 
sources  used/considered;  and  (d)  class 
rosters,  notices,  and  certificates. 

AinXORTTY  FOR  MAINTENANCE  OF  THE  SYSTOt: 

5  U.S.C.  1302.  2951.  3301, 3372. 4103. 
4113.  and  4118:  and  5  CFR  part  410. 


The  records  are  used  for  statistical 
reports  and  employee  career  counseling, 
for  determining  whether  mandatory 
training  has  been  received,  and  for 
assessing  whether  the  cost,  quality,  and 
appropriateness  of  courses  and  sources 
merit  consideration  for  fulfilling  future 
agency  training  needs. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTBI,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  the  information 
contained  in  these  records  may  be  used 
as  follows: 

(1)  To  provide  information  to 
Government  training  facilities  (Federal, 
State,  or  local)  and  to  non-Government 
training  facilities  (private  contractors  of 
training  courses  or  programs,  private 
schools,  etc.),  their  representatives,  or 
volunteers  working  on  a  contract, 
service,  grant,  or  cogperative  agreement, 
for  training  purposes; 

(2)  To  respond  to  inquiries  from  the 
White  House,  Congressional 
committees,  the  General  Accounting 
Office,  General  Services  Administration 
or  the  National  Archives  and  Records 
Administration,  or  others  charged  with 
monitoring  the  work  of  the  Commission 
or  conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  2906; 

(3)  To  respond  to  a  subpoena,  request 
for  discovery,  or  the  appearance  of  a 


witness,  in  connection  with  any 
relevant  litigation  or  proceeding  where 
the  Commission,  or  past  or  present 
members  of  its  staff,  is  a  party  or 
otherwise  involved  in  an  official 
capacity; 

(4)  To  provide  information  to  a 
Federal,  State,  or  local  governmental 
entity  or  agency  in  response  to  its 
request,  in  connection  with  the 
potential  violation  of  civil  or  criminal 
law  or  other  regulation,  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  seciuity  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter,  and 

(5)  To  any  source  from  which 
additional  information  is  requested, 
when  necessary  to  obtain  information 
relevant  to  an  agency  decision  to  hire  or 
retain  an  employee,  issue  a  security 
clearance,  conduct  a  security  or 
suitability  investigation  of  an 
individual,  classify  )obs,  let  a  contfact, 
or  issue  a  license,  grant,  or  other 
benefits. 

POLICIES  AND  PRACTICES  FOR  ST0RM6, 
RETRIEVmO,  ACCES8INQ,  RETAIMNQ,  AND 

onposMQ  OF  RECORDS  M  THE  SYsree 

STORAGE: 

Electronic  media  is  maintained  in  a 
database,  paper  records  are  kept  in 
binders  and  folders. 

RETRKVASIUTY: 

Records  are  retrievable  by  employee 
name,  social  security  number, 
organization,  and  the  assigned  training 
form  number;  vendor  name;  instructor 
name;  category  of  training;  date(8)  of 
training;  and  course  title  and  location. 

SAFEGUARDS: 

Records  are  available  to  authorized 
agency  staff.  Both  paper  and  electronic 
media  are  kept  in  a  secure  facility  with 
24  hour  security  guard  surveillance. 
Personnel  access  to  the  database  records 
is  restricted  by  passwords. 

RETBmON  AND  OMPOSAU 

Records  are  retained  for  three  (3) 
fiscal  years  and  destroyed  after 
completion  of  any  applicable  reporting 
requirements  by  the  Office  of  Personnel 
Management. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Associate  Executive  Director,  Office  of 
Administrative  and  Personnel 
Management,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  O-l, 
Alexandria,  VA  22312-2413. 


NOmCATKM  PROCEDURE: 

All  requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Seciuities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  }he  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria.  VA  22312-2413. 

OOWTESTWQ  RKORD  PROCBHJRES: 

See  Record  Access  procedures  above. 

RECORD  SOURCE  CATEGORKS: 

Records  that  comprise  the  infcnmatioii 
in  the  system  are  provided  by:  The 
individual  on  whom  the  record  is 
maintained;  agency  supervisors  and/or 
administrative  staff  on  employees  twing 
nominated  for  training;  vendors  or 
potential  vendor  sources  for  training; 
and  other  agency  records. 

EXEMPTIONS  CLAWED  FOR  THE  system; 

None. 

Dated:  September  4. 1997. 

By  the  Commission. 
Margarat  H.  McFailaad. 
Deputy  Secretary. 
(FR  Doc.  97-24042  Filed  9-l(M>7;  B:4S  am) 

BUJJNQ  COOC  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  34-39017;  PA-22:  Rie  NOw 
S7-24-97] 

Privacy  Act  of  1974:  EstobHshment  of 
a  New  System  of  Racords:  ConfldanUai 
Traatmant  Raquast  Imaging  Syslam 
(SEC-26) 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  the  establishment  of  a 

new  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a.  the 
Securities  and  Exchange  Commission 
gives  notice  of  the  establishment  of  a 
new  Privacy  Act  system  of  records: 
Confidential  Treatment  Request  Imaging 
System  (SEC-26). 

DATES:  Comments  must  be  received  no 
later  than  October  14. 1997.  The  new 
system  of  records  will  take  effect 
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October  21, 1997,  unless  the 
Commission  receives  comments  which 
would  result  in  a  contrary 
determination. 

AOORESSES:  Persons  wishing  to  submit 
comments  should  file  three  (3)  copies 
thereof  with  Jonathan  C.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  S7-24-97.  Copies  of  the  comments 
will  be  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  NW. 
Washington.  DC  20549. 
FOn  FURTHER  MFORMATION  CONTACT: 
Hannah  R.  Hall.  Privacy  Act  Officer 
(202)  942-4320,  Office  of  the  Executive 
Director.  Freedom  of  Information  Act 
and  Privacy  Act  Operations,  Securities 
and  Exchange  Commission.  Operations 
Center.  6432  General  Green  Way,  Mail 
Stop  0-5.  Alexandria,  VA  22312-2413. 
SUPPlfMENTARY  INFORMATION:  The 
Commission  gives  notice  of  the 
establishment  of  a  new  system  of 
records  entitled  Confidential  Treatment 
Request  hnaging  System  (SEC-26).> 
The  Commission  is  establishing  a 
computerized  system  of  records,  using 
advanced  imaging  technology,  to 
enhance  its  ability  to  store  and  retrieve 
confidential  treatment  requests 
("CTRs")  2  received  by  the 
Commission's  Office  of  Freedom  of 
Information  Act  and  Privacy  Act 
Operations  ("FOLA/PA  Office")  after 
June  1992.3  Since  this  system  may  be 
used  to  retrieve  information  about 
individuals  by  a  word  search,  the 
Privacy  Act  of  1974,  as  amended, 
refhires  a  general  notice  of  the  existence 
of  this  system  of  records  to  the  public. 
The  FOLA/PA  Office  will  primarily  use 
the  system  to  process  requests  under  the 
FOIA  for  agency  records.  Other 
Commission  staff  may  also  use  records 
in  the  system  to  process  subpoenas  and 


'  In  accordance  with  the  Privacy  Act  of  1974. 
amended,  the  Commission  has  provided  adv 
notice  of  this  new  system  of  records  to  the 
Committee  on  Covenunent  Operations  of  the  House 
of  Representatives,  the  Committee  on  Government 
Affairs  of  the  Senate,  and  the  Office  of  Management 
and  Budget  ("OMB").  and  invites  public  comment 
on  the  new  system  of  records.  5  U.S.C  552a  (e)  and 
(r);  OMB  Curcular  A-130. 

'Commission  Rule  83.  17  CFR  200.83.  provides 
a  procedure  whereby  persons  submitting 
information  to  the  Commission  may  request  that  it 
not  be  disclosed  under  the  Freedom  of  Information 
Act.  This  procedure  does  not  apply  where  another 
procedure  exists  for  requesting  confidential 
treatment  of  the  information. 

'  Each  year,  the  FOIA/PA  OfBce  receives  about 
6.000  confidential  treatment  requests.  Those 
received  between  1981  and  June  1992  are 
maintained  in  micro5che.  Because  information 
maintained  in  these  microfiche  records  is  not 
retrievable  by  an  individual's  name  or  other 
personal  identifier,  these  records  are  not  subject  to 
the  notice  requirements  of  the  Privacy  Act. 


discovery  requests  in  connection  with 
pending  judicial  or  administrative 
proceedings,  and  Commission  staff  or 
Commission  contractors  may  use  the 
records  in  servicing  the  system.  The 
CTRs  received  by  the  FOIA/PA  Office 
usually  identify  the  records  for  which 
confidentiality  is  being  requested,  the 
case  number  (composed  of  letters  that 
represent  the  originating  office — 
Commission  Headquarters,  or  a  Regional 
or  District  Office — and  a  sequential 
number),  case  or  subject  name,  or  names 
of  the  parties  or  individuals  involved. 
The  FOIA/PA  Office  uses  case  numbers 
to  identify  similar  requests  for 
confidential  treatment.  This  system  also 
contains  miscellaneous  requests 
submitted  under  other  Commission 
confidential  treatment  rules. 

Accordingly,  the  Commission 
proposes  to  establish  the  following 
system  of  records,  entitled  Confidential 
Treatment  Request  Imaging  System. 

SEC-26 

SYSTEM  NAME: 

Confidential  Treatment  Request 
Imaging  System-SEC. 

SYSTBM  location: 

Securities  and  Exchange  Commission, 
Operations  Center,  Freedom  of 
Information  Act  and  Privacy  Act 
Operations,  6432  General  Green  Way. 
Mail  Stop  0-5.  Alexandria,  VA  22312- 
2413. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on 
individuals  whose  names  appear  in 
requests  for  confidential  treatment 
submitted  to  the  Office  of  Freedom  of 
Information  Act  and  Privacy  Act 
Operations. 

CATEGORIES  OF  RECORDS  M  THE  SYSTaK 

Requests  for  confidential  treatment 
submitted  to  the  Office  of  Freedom  of 
Information  Act  and  Privacy  Act 
Operations  after  Jime  1992,  which  may 
identify  the  case  number,  case  or  subject 
name  names  of  the  companies  or 
individuals  involved,  and  the  date  of 
the  submission. 

AUTHOnnY  FOR  MAMTB4ANCE  OF  THE  SYSTBM: 

15  U.S.C.  778.  773SS.  78d,  78d-l.  78d- 
2.  78w,  7811(d).  79t,  80a-37,  80b-ll;  5 
U.S.C.  552;  and  17  CFR  200.83. 

PURPOSE: 

The  system  is  designed  to  enhance  the 
Commission's  ability  to  store  and 
retrieve  requests  for  confidential 
treatment  received  by  the  Office  of 
Freedom  of  Information  Act  and  Privacy 
Act  Operations  ("FOIA/PA  Office")  after 


June  1992.  The  system  will  be  used 
primarily  by  the  staff  of  the  FOIA/PA 
Office  who  review  agency  records  in 
light  of  applicable  requests  for 
confidential  treatment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBI,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  the  information 
contained  in  these  records  may  be  used 
as  follows: 

(1)  In  processing  subpoenas  or 
requests  for  discovery,  in  an 
administrative  or  judicial  proceeding 
before  a  court  or  adjudicative  body,  to 
the  extent  that  they  are  relevant  and 
necessary  to  the  proceeding;  and 

(2)  To  Commission  staff  or  the 
contractor  providing  support  to  permit 
servicing  the  system. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBll: 

STORAGE: 

Records  are  maintained  on  optical 
diskettes,  data  cartridges,  and  paper 
records. 

RETRIEVA8IUTY: 

Records  may  be  retrieved  by  the  case 
number,  case  or  subject  name,  names  of 
the  companies  or  individuals  involved, 
and  the  date  of  the  submission.  Record 
searches  may  be  restricted  to  an 
individual's  name  by  a  word  search. 

SAFEGUARDS: 

Records  are  safeguarded  through  the 
use  of  appropriate  computer  passwords 
to  restrict  access.  In  addition,  data 
cartridges  (used  for  back-up  storage  of 
electronic  records)  are  kept  in  a  locked 
storage  cabinet  which  may  only  be 
entered  with  a  passkey.  Paper  records 
are  kept  in  a  locked  file  cabinet  with 
restricted  access.  All  records  are  housed 
in  a  building  with  a  24-hour  security 
guard. 

RETENnON  AND  disposal: 

Requests  for  confidential  treatment 
received  by  the  Office  of  Freedom  of 
Information  Act  and  Privacy  Act 
Operations  regarding  investigatory 
records  are  maintained  indefinitely.  All 
others  are  retained  for  ten  (10)  years,  in 
accordance  with  17  CFR  200.80f. 

SYSTBi  MANAGER(8)  AND  ADDRESS: 

Freedom  of  Information  Act/Privacy 
Act  Officer,  Securities  and  Exchange 
Commission,  6432  General  Green  Way, 
Mail  Stop  0-5.  Alexandria,  VA  22312- 
2413. 

NOTIFICATION  PROCEDURE: 

All  requests  to  determine  whether  this 
system  of  records  contains  a  record 


pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria.  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 


General  Green  Way,  Mail  Stop  0-5. 
Alexandria,  VA  22312-2413. 

CONTESTSIQ  RECORD  procedures: 

See  Record  Access  procedures  above. 

RECORD  SOURCE  categories: 

Letters  submitted  to  the  Office  of 
Freedom  of  Information  Act  and  Privacy 
Act  Operations,  for  confidential 
treatment  of  docimients  produced  to 
other  Commission  staff,  in  connection 
with  investigations,  enforcement 
proceedings,  registrations,  studies. 


procuirement/con tracts,  or  other  matters 
arising  under  or  required  by  statute, 
law,  rule,  or  regulation. 

EXBVTIONS  CLAMED  FOR  THE  SYSTBC 

None. 

By  the  Commission. 
Dated:  September  4, 1997. 

Mai^arat  H.  McFariaad, 

Deputy  Secntaiy. 

[FR  Doc.  97-24041  Filed  9-10-97;  8c45  am) 
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DEPARTMENT  OF  JUSTICE 

BurMu  of  Prisons 

28CFRPart540 
(BOP  1071-P] 
RIN  1120-^kA67 

Visiting:  Notification  to  Visitors 

agency:  Bureau  of  Prisons,  Justice. 
ACDOM:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  bold  the 
inmate  responsible  for  having  a  release 
authorization  form  mailed  to  the 
proposed  visitor  in  instances  where  a 
background  investigation  is  necessary 
before  the  visitor  can  be  approved.  This 
amendment  is  intended  to  increase 
consistency  in  Bureau  operations  and  to 
reduce  the  cost  to  the  government  in 
processing  additions  to  an  inmate's 
visitor's  list. 

DATES:  Comments  due  by  November  10, 
1997. 

ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATKM  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPP1.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  visiting  (28  CFR  part 
540,  subpart  D).  A  final  mle  on  this 
subject  was  published  in  the  Federal 
Register  June  30,  1980  (45  FR  44232) 
and  was  amended  July  18, 1986  (51  FR 
26127),  February  1,  1991  (56  FR  4159), 
and  July  21, 1993  (58  FR  39095). 

Current  provisions  in  §  540.51(b)(3) 
state  that  the  inmate  may  be  held 
responsible  for  having  a  release 
authorization  form  forwarded  to  a 
proposed  visitor  in  instances  when  a 
background  investigation  is  necessary 
before  approving  a  visitor  (for  example, 
when  the  proposed  visitor  is  not  a 
member  of  the  inmate's  immediate 
family).  Under  the  discretionary 


authority  in  paragraph  (b)(3),  some 
institutions  already  require  the  inmate 
to  forward  the  form.  In  the  interest  of 
reducing  processing  costs  to  the 
.  government  and  for  the  sake  of 
consistency,  the  Bureau  is  proposing  to 
require  that  the  inmate  shall  be  held 
responsible  for  having  the  authorization 
.  form  forwarded  to  a  proposed  visitor 
when  a  background  investigation  is 
necessary. 

When  deemed  appropriate  by  staff, 
staff  may  assist  an  inmate  in  filling  out 
the  authorization  form  (for  example, 
when  the  inmate  is  ilUterate.  or  when 
the  inmate  is  unable  to  complete  the 
form  because  of  a  medical  condition). 
The  inmate,  however,  remains 
responsible  for  postage  costs.  Separately 
stated  regulations  on  inmate 
correspondence  ensure  that  an  inmate 
who  has  neither  funds  nor  sufficient 
postage  shall  be  provided  postage 
stamps  for  mailing  a  reasonable  number 
of  letters  at  government  expense  to 
enable  the  inmate  to  maintain 
community  ties  (see  28  CFR  540.21(e)). 
An  inmate  without  funds,  therefore,  is 
still  capable  of  obtaining  postage  for  an 
authorization  form  to  a  proposed  visitor. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  piupose  of  E.O. 
12866,  and  accordingly  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.],  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  Act.  This  rule  pertains 
to  the  correctional  management  of 
offenders  committed  to  the  custody  of 
the  Attorney  General  or  the  Director  of 
the  Bureau  of  Prisons,  and  the 
conditions  of  confinement  preclude 
such  offenders  firom  conducting  a 
business. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 


Street,  NW.,  HOLC  Room  754, 
Washington.  DC  20534.  Conunents 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  pubhc  inspection  at  the  above 
address.  The  pro{>osed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 
Katlileen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  540  in 
subchapter  C  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below. 

SutwhaptM-  C— institutional  Management 

PART  540-CONTACT  WITH  PERSONS 
IN  THE  COIMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  551.  552a:  18 
U.S.C  1791,  3621,  3622.  3624.  4001.  4042. 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C  509,  510;  28  CFR  0.95-0.99. 

2.  In  §  540.51,  paragraph  (b)(3)  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

S  540.51    Procedures. 


Thursday 
September  11,  1997 


(b)*  *  • 

(3)  If  a  background  investigation  is 
necessary  before  approving  a  visitor,  the 
inmate  shall  be  held  responsible  fat 
mailing  a  release  authorization  form  to 
the  proposed  visitor.  •   *   * 
[FR  Doc.  97-24156  Filed  9-10-97;  8i45  am) 
■UJNQ  COOC  4410-06-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  440 

IMB-071-F] 

RIN0938-AHOO 

Medicaid  Program;  Coverage  of 
Personal  Care  Servicas 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  specifies  the 
revised  requirements  for  Medicaid 
coverage  of  personal  care  services 
furnished  in  a  home  or  other  location  as 
an  optional  benefit,  effective  for  services 
furnished  on  or  after  October  1, 1994.  In 
particular,  this  final  rule  specifies  that 
personal  care  services  may  be  furnished 
in  a  home  or  other  location  by  any 
individual  who  is  qualified  to  do  so. 
This  rule  conforms  the  Medicaid 
regulations  to  the  provisions  of  section 
13601(a)(5)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  whidi 
added  section  1905(a)(24)  to  the  Social 
Security  Act.  Additionally,  we  are 
making  two  minor  changes  to  the 
Medicaid  regulations  concerning  home 
health  services. 

EFFECTIVE  DATE:  November  10,  1977. 
FOR  FURTHER  MFORMATION  CONTACT: 
Terese  iClitenic,  (410)  786-5942.     " 

SUPPt-BMENTARY  INFORMATION: 

I.  Background 

Under  section  1902(a)(10)  of  the 
Social  Security  Act  (the  Act),  States 
with  Medicaid  programs  must  provide 
certain  basic  services  to  Medicaid 
recipients.  Section  1905(a)  of  the  Act 
defines  the  required  and  optional 
services  that  are  provided  as  medical 
assistance.  Before  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  '90.  Public  Uw  101-508), 
a  State  had  the  option  to  elect  to  cover 
personal  care  services  under  its 
Medicaid  State  plan.  Although  not 
specifically  mentioned  in  section 
1905(a)  of  the  Act,  personal  care 
services  could  be  covered  imder  section 
1905(a)(22)  of  the  Act  (redesignated  as 
section  1905(a)(25)  of  the  Act  on 
November  5,  1990),  under  which  a  State 
may  furnish  any  additional  services 
specified  by  the  Secretary  and 
recognized  imder  State  law.  In 
regulations  at  42  CFR  440.170(f).  the 
Secretary  specified  that  personal  care 
services  may  be  covered. 

Section  4721  of  OBRA  '90  amended 
section  1905(a)(7)  of  Uie  Act  to  include 


personal  care  services  as  part  of  the 
home  health  services  benefit  and  to 
impose  certain  conditions  on  the 
provision  of  personal  care  services, 
effective  for  services  furnished  on  or 
after  October  1, 1994.  This  amendment 
would  have  had  a  significant  effect 
since,  under  section  1902(a)(10)(D)  of 
the  Act,  home  health  services  are  a 
mandatory  benefit  for  all  Medicaid 
recipients  eligible  for  nursing  facility 
services  under  the  State  plan.  Thus,  had 
section  1905(a)(7)  of  the  Act  not  been 
further  amended  (as  discussed  below) 
before  the  effective  date  of  section  4721 
of  OBRA  '90,  personal  care  services 
would  have  become  a  mandatory  benefit 
for  all  recipients  eligible  for  nursing 
facility  services,  effiective  October  1, 
1994. 

Before  the  provisions  of  OBRA  '90 
became  effective,  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  '93, 
Public  Law  103-66)  was  enacted  on 
August  10, 1993.  Section  13601(a)(l}  of 
OBRA  '93  amended  section  1905(a)(7)  of 
the  Act  to  remove  personal  care  services 
from  the  definition  of  home  health 
services.  Additionally,  section 
13601(a)(5)  of  OBRA  '93  added  a  new 
paragraph  (24)  to  section  1905(a)  of  the 
Act,  to  include  payment  for  personal 
care  services  under  the  definition  of 
medical  assistance.  Under  section 
1905(a)(24)  of  the  Act,  personal  care 
services  furnished  to  an  individual  who 
is  not  an  inpatient  or  resident  of  a 
hospital,  nursing  facility,  intermediate 
care  facility  for  persons  with  mental 
retardation  (ICF/MR),  or  institution  for 
mental  disease  is  an  optional  benefit  for 
which  States  may  provide  medical 
assistance  payments.  The  statute 
specifies  that  personal  care  services 
must  be:  (1)  Authorized  for  an 
individual  by  a  physician  in  accordance 
with  a  plan  of  treatment  or  (atlhe 
option  of  the  State)  otherwise 
authorized  for  the  individual  in 
accordance  with  a  service  plan 
approved  by  the  State;  (2)  provided  by 
an  individual  who  is  qualified  to 
provide  such  services  and  who  is  not  a 
member  of  the  individual's  family;  and 
(3)  furnished  in  a  home  or  other 
location.  This  amendment  was  effective 
October  1, 1994.  Therefore,  as  a  result 
of  the  legislative  changes  made  by 
OBRA  "93,  personal  care  services 
continue  to  be  an  optional  State  plan 
benefit,  and  are  now  authorized  under 
section  1905(a)(24)  of  the  Act,  effective 
for  services  furnished  on  or  after 
October  1. 1994. 


IL  laniance  of  the  Proposed  Rule 

A.  Personal  Care  Services  in  a  Home  or 
Other  Location  (§  440. 1 67) 

On  March  8,  1996.  we  published  in 
the  Federal  Register  a  proposed  rule 
that  specified  that  personal  care  services 
may  be  furnished  in  a  home  or  other 
location  by  any  individual  who  is 
qualified  to  do  so  (61  FR  9405). 
Throughout  the  preamble  to  the 
proposed  rule,  we  emphasized  our  main 
goal  in  implementing  the  statutory 
provisions  regarding  personal  care 
services.  Specifically,  our  objective  was 
to  provide  States  maximum  flexibility  in 
tailoring  their  Medicaid  programs  to 
meet  the  needs  of  recipients  while  also 
setting  guidelines  so  that  States  that 
choose  to  offer  the  personal  care 
services  benefit  furnish  quality  services 
in  an  effective  manner. 

In  the  preamble  to  the  proposed  rule, 
we  stated  that  as  historically  used  in  the 
Medicaid  program,  personal  care 
services  means  services  related  to  a 
patient's  physical  requirements,  such  as 
assistance  with  eating,  bathing, 
dressing,  personal  hygiene,  activities  of 
daily  living,  bladder  and  bowel 
requirements,  and  taking  medications 
(61  FR  9406).  These  services  primarily 
involve  "hands  on"  assistance  by  a 
personal  care  attendant  with  a 
recipient's  physical  dependency  needs 
(as  opposed  to  purely  housekeeping 
services).  We  noted  tiiat  although 
personal  care  services  may  be  similar  to 
or  overlap  some  services  furnished  by 
home  health  aides,  skilled  services  that 
may  be  performed  only  by  a  health 
professional  are  not  considered  personal 
care  services.  Alternatively,  services 
that  require  a  lower  level  of  skill  such 
as  personal  care  services  may  also  be 
provided  by  home  health  aides  under 
the  home  health  benefit.  We  did  not 
propose  to  include  the  above 
description  of  personal  care  services  in 
the  regidations.  The  specific  changes  we 
propa«ed  to  the  regulations  are  set  forth 
below: 

The  existing  regulations  at  §440.170 
specify  that  personal  care  services  in  a 
recipient's  home  means  services 
prescribed  by  a  physician  in  accordance 
with  the  recipient's  plan  of  treatment, 
and  furnished  by  an  individual  who  is 
(1)  qualified  to  provide  the  services,  (2) 
supervised  by  a  registered  nurse,  and  (3) 
not  a  member  of  the  recipient's  family. 
The  existing  regulations  do  not  provide 
for  personal  care  services  furnished  in 
settings  other  than  the  recipient's  home. 
To  conform  the  regulations  to  the 
provisions  of  section  1905(a)(24)  of  the 
Act,  we  proposed  to  add  a  new 
S  440.167,  "Personal  care  services  in  a 
home  or  other  location."  We  proposed 
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that  personal  care  services  are  services 
furnished  to  an  individual  who  is  not  an 
inpatient  or  resident  of  a  hospital, 
nursing  facility,  intermediate  care 
facility  for  persons  with  mental 
retardation,  or  institution  for  mental 
disease,  that  are:  (1)  Authorized  for  the 
individual  by  a  physician  in  accordance 
with  a  plan  of  treatment  or  (at  the 
option  of  the  State)  otherwise 
authorized  for  the  individual  in 
accordance  with  a  service  plan 
approved  by  the  State;  (2)  provided  by 
an  individual  who  is  qualified  to 
provide  such  services  and  who  is  not  a 
member  of  the  individual's  family;  and 
(3)  furnished  in  a  home,  and  if  the  State 
chooses,  in  another  location. 

Since  section  1905(a)(24)  of  the  Act 
does  not  require  that  the  services  be 
supervised  by  a  registered  nurse,  we 
proposed  that  we  would  not  require 
such  supervision  in  new  §440.167.  In 
addition,  we  proposed  that  States  that 
elect  to  offer  the  personal  care  services 
benefit  must,  at  a  minimum,  cover 
personal  care  services  provided  in  the 
home,  but  also  have  the  option  to  cover 
personal  care  services  provided  in  other 
locations.  We  set  forth  a  detailed 
discussion  of  alternatives  that  we 
considered  in  implementing  the 
provision  of  OBRA  '93  that  allows 
States  to  cover  personal  care  services 
provided  outside  the  home  (61  FR 
9406). 

We  proposed  to  leave  to  the  State's 
option  the  decision  of  whether  personal 
care  services  are  to  be  authorized  by  a 
physician  in  accordance  with  a  plan  of 
treatment,  or  otherwise  authorized  in 
accordance  with  a  service  plan 
approved  by  the  State.  Similarly,  we 
proposed  to  permit  States  to  determine, 
through  development  of  provider 
qualifications,  which  in(Uviduals  are 
qualified  to  provide  personal  care 
services  (other  than  family  membera). 

Section  1905(a)(24)(B)  of  the  Act 
specifies  that,  for  Medicaid  purposes, 
personal  care  services  may  not  be 
furnished  by  a  member  of  the 
individual's  family.  To  provide  for  more 
clarity  and  consistency  in  this  regard, 
we  proposed  to  define  family  members 
under  new  §  440.167(b)  as  spouses  of 
recipients  and  parents  (or  stepparents) 
of  minor  recipients.  Finally,  since 
personal  care  services  are  now  an 
optional  benefit  under  section 
1905(a)(24)  of  the  Act,  we  proposed  to 
remove  existing  §440. 170(f),  which 
provides  for  coverage  of  personal  care 
services  in  a  recipient's  home  as  part  of 
any  other  medical  care  or  remedial  care 
recognized  under  State  law  and 
specified  by  the  Secretary. 


B.  Proposed  Changes  Concerning  Home 
Health  Services  (§440.70) 

We  proposed  several  changes  to  the 
regulations  concerning  home  health 
services.  Specifically,  we  proposed  to 
revise  §  440.70(b)(3)  to  provide  that  the 
frequency  of  physician  review  of  a 
recipient's  need  for  medical  supplies, 
equipment,  and  appliances  suitable  for 
use  in  the  home  under  the  home  health 
benefit  would  be  determined  on  a  case- 
by-case  basis  depending  on  the  nature  of 
the  item  prescribed  (rather  than  every 
60  days,  as  provided  for  in  the  existing 
regulations).  Absent  changes  in  a 
recipient's  condition,  we  do  not  believe 
that  a  recipient's  need  for  medical 
equipment  necessitates  routine 
inclusion  in  a  plan  of  care  reviewed 
every  60  days  by  a  physician. 

Additionally,  existmg  §  440.70(d) 
defines  a  home  health  agency  for 
purposes  of  Medicaid  reimbursement  as 
a  public  or  private  agency  or 
organization,  or  part  of  an  agency  or 
organization,  that  meets  requirements 
for  participation  in  Medicare.  We 
proposed  to  revise  this  definition  to 
indicate  that  in  order  to  participate  in 
Medicaid,  the  agency  must  meet 
Medicare  requirements  for  participation 
as  well  as  any  additional  standards  the 
State  may  wish  to  apply  that  are  not  in 
conflict  with  Federal  requirements. 
Finally,  we  proposed  a  technical  change 
to  §  440.70(c)  to  remove  an  obsolete 
reference  to  subparts  F  and  G  of  part 
442. 

m.  Discuflsion  of  Public  Commoits  and 
Departmental  Responses 

We  received  73  timely  comments  in 
response  to  the  proposed  rule.  A 
siunmary  of  these  comments  and  our 
responses  follow. 

Comment:  Many  commenters 
disagreed  with  our  proposal  to  eliminate 
the  requirement  that  personal  care 
services  be  supervised  by  a  registered 
nurse.  The  commenters  indicated  that 
the  registered  nurae  is  the  only  medical 
contact  many  (mostiy  elderly) 
beneficiaries  have  and  that  the  nurse  is 
instrumental  in  identifying  health  needs 
that  require  immediate  attention  by  a 
health  care  professional. 

Response:  Section  1905(a)(24)  of  the 
Act,  as  added  by  OBRA  "93.  does  not 
specify  that  personal  care  services  must 
be  supervised  by  a  registered  nurse. 
Therefore,  we  proposed  to  remove  the 
requirement  from  the  existing 
regulations.  While  we  believe  that  it  was 
clearly  the  intent  of  Congress  to 
eliminate  this  requirement  from  the 
statute,  we  agree  with  the  commenters 
that  there  may  be  situations  in  which 
individuals  providing  personal  care 


services  need  supervision.  However, 
while  some  individuals'  conditions  may 
dictate  a  need  for  nurse  supervision, 
many  individuals  receiving  personal 
care  services  are  either  capable  of 
directing  their  own  care  or  have  needs 
that  are  not  based  on'a  "medical" 
condition  (for  example,  individuals 
with  mental  retardation).  Additionally, 
a  stable,  physically  disabled  beneficiary 
without  cognitive  impairments  may  not 
need  supervision  of  his  or  her  personal 
care  attendant.  In  some  cases, 
supervision  of  personal  care  services  by 
a  registered  nurse,  may  be  unnecessary, 
but  the  services  of  a  case  manager  may 
be  appropriate  to  oversee  the 
individual's  needs.  We  note  that  case 
management  services  could  be 
reimbursed  as  either  administrative 
costs  or.  as  applicable,  targeted  case 
management  services  under  Medicaid. 
Our  revision  to  the  regulations  does  not 
prohibit  the  supervision  of  a  registered 
nurse;  rather,  it  allows  States  to  make 
the  determination  of  when  supervision 
of  pereonal  care  services  is  necessary 
and  what  type  of  professional  is 
qualified  to  supervise  the  jjersonal  care 
attendant  Therefore,  we  believe  that  the 
need  for  supervision,  whedier  by  a 
registered  muse  or  another  individual, 
should  be  made  on  a  case-by-case  basis 
by  the  State. 

Corrunent:  A  few  commenters  were 
concerned  that  we  did  not  define 
"qualified"  jjersonal  care  providers. 
Others  suggested  that  we  require  States 
to  establish  criteria  for  determining 
provider  qualifications.  In  addition, 
several  commentos  recommended  that, 
without  the  nuraing  siJpervision 
requirement,  we  establish  Federal 
quality  assurance  standards  or  minims! 
standards  of  training  or  testing  for 
personal  care  providers. 

Response:  We  are  not  establishing 
provider  qualifications  for  personal  ca^e 
services.  Rather,  in  the  interest  of 
in<»intaining  a  high  level  of  flexibility  in 
providing  personal  care  services,  we 
suggest  that  States  develop  their  own 
provider  qualifications  and  establish 
mechaiusms  for  quality  assurance. 
While  we  recognize  the  importance  of 
provider  qualifications  and  quality 
assurance,  we  also  firmly  believe  in 
allowing  States  the  greatest  flexibility  in 
designing  their  Medicaid  programs. 
There  are  several  methods  States  may 
use  to  ensure  that  recipients  are 
receiving  high  qualify  personal  care 
services.  For  example,  States  may  opt  to 
screen  personal  care  attendants  before 
they  are  employed  and/or  train  them 
afterward  or  allow  the  recipient  to  be 
the  judge  of  qualify  through  an  initial 
screening.  Alternatively,  States  may 
require  agency  providers  to  train  their 


.V 
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employees  on  the  job.  State  level 
oversight  of  overall  program  rompliance 
standards,  case  level  oversight, 
attendant  training  and  screening,  and 
recipient  complaint  and  grievance 
mechanisms  are  ways  in  which  States 
can  influence  the  quality  of  their 
personal  care  programs.  In  this  way, 
States  can  best  address  the  needs  of 
their  target  populations  (for  example, 
individuals  with  AIDS  or  with  physical 
disabilities)  and  set  unique  provider 
qualiflcations  and  quality  assurance 
mechanisms.  We  note  that  home  health 
aides  employed  by  home  health 
agencies  may  sometimes  provide 
personal  care  services.  Home  health 
aides  that  provide  only  personal  care 
services  under  Medicaid  need  only  meet 
the  qualifications  set  forth  at  §  484.36(e) 
(and  not  other  qualifications  for  home 
health  aide  services). 

Comment:  Some  commenters 
disagreed  with  our  proposal  that  States 
electing  to  offer  personal  care  services 
must  cover  these  services  when 
provided  in  the  home  and  may  also 
choose  to  cover  personal  care  services 
provided  in  other  locations.  The 
commenters  believed  that  we  should 
require  States  to  provide  the  services  in 
locations  outside  the  home.  One 
commenter  stated  that  we  should 
indicate  that  assisted  living  facilities 
may  be  considered  an  individual's 
home.  Other  commenters  asked  that  we 
clarify  the  meaning  of  "other  locations." 
Response:  In  the  proposed  rule,  we  set 
forth  a  detailed  discussion  of  options  we 
considered  for  implementing  the 
provision  of  OBRA  '93  that  allows 
States  to  cover  personal  care  services 
outside  the  home  (61  FR  9406).  We 
proposed  that  States  electing  the 
personal  care  services  benefit  must 
provide  the  services  in  the  home  but 
may  also  choose  to  provide  personal 
c^re  in  locations  outside  the  home.  We 
stated  that  our  main  goal  in 
implementing  the  provision  was  to 
afford  States  maximum  flexibiUty  in 
tailoring  their  Medicaid  programs  to 
meet  the  needs  of  their  recipients  while 
also  expanding  the  settings  in  which 
personal  care  services  may  be  provided. 

We  do  not  believe  that  adopting  the 
commenters'  suggestion  that  we  require 
States  to  provide  the  services  in  the 
home  and  in  other  locations  would  be 
appropriate  since  section  1905(a)(24)(C) 
of  the  Act  refers  to  services  "furnished 
in  a  home  or  other  location."  We  believe 
that  Congress  clearly  did  not  intend  to 
impose  such  a  mandate  on  State 
Medicaid  programs.  Moreover,  a  policy 
such  as  the  one  suggested  by  the 
conunenters  could  worlc  against  the  best 
interests  of  recipients  if  States  choose 
not  to  offer  the  personal  care  services 


benefit  at  all  because  of  the  expense 
involved  in  covering  the  services  both 
inside  and  outside  the  home.  In 
addition,  the  Medicaid  program  has 
always  given  States  latitude  in 
establishing  the  criteria  or  conditions 
under  which  optional  services  (such  as 
personal  care)  may  be  covered,  as  long 
as  the  services  available  are  sufficient  to 
achieve  their  purpose.  States  have  the 
flexibility  to  define  optional  services  to 
include  less  than  the  full  array  of 
services  that  could  be  covered  under  the 
regidatory  definitions,  if  they  so  choose. 
(In  accordance  with  section  1905(r)(5)  of 
the  Act,  coverage  of  personal  care 
services  outside  the  home  is  not 
optional  with  respect  to  those 
individuals  who  are  eligible  for  the 
Early  and  Periodic  Screening, 
Diagnostic,  and  Treatment  (EPSDT) 
program.  Personal  care  services  outside 
the  home  are  mandatory  for  these 
individuals  when  medically  necessary 
under  the  EPSDT  program.) 

We  note  that  an  individual  need  not 
receive  personal  care  services  inside  the 
home  to  be  eligible  to  receive  them  in 
another  location.  Rather,  as  stated 
above,  a  State  that  opts  to  fiimish 
personal  care  services  must  provide 
them  inside  the  home  to  recipients  that 
need  them  in  that  setting,  but  also  has 
the  option  to  provide  them  in  other 
locations.  Thus,  depending  on  whether 
the  State  also  chooses  to  provide 
personal  care  services  outside  the  home, 
an  individual  recipient  could  receive 
personal  care  services  inside  the  home, 
outside  the  home  or  in  both  locations. 
We  believe  that  our  poHcy  is  the  most 
appropriate  interpretation  of  the  statute, 
is  in  the  best  interest  of  recipients,  and 
gives  States  the  discretion  necessary  to 
operate  their  programs  in  an  efficient 
manner. 

With  regard  to  the  other  issues  raised 
by  conunenters.  States  may  consider  an 
assisted  living  fecility  as  an  individual's 
home  but  we  do  not  believe  we  need  to 
add  this  requirement  to  the  regulations. 
Additionally,  "other  locations"  may  be 
any  location,  as  specified  by  the  State, 
except  for  the  statutorily  excluded 
locations  set  forth  in  section  1905(a)(24) 
of  the  Act  (hospital,  nursing  facility,  or 
ICy/MR). 

Comment:  One  commenter  disagreed 
with  our  position  that  the  EPSDT 
provisions  mandate  coverage  of 
personal  care  services  outside  the  home 
when  medically  necessary. 

Response:  As  stated  above,  under 
section  1905(r)(5)  of  the  Act,  the 
provision  of  medically  necessary 
persoiud  care  services  outside  the  home 
is  not  an  option  but  a  mandate  for 
individuals  eligible  under  the  EPSDT 
program.  The  EPSDT  benefit  includes 


all  medically  necessary  services 
described  in  section  1905(a)  of  the  Act, 
whether  or  not  such  services  are 
covered  under  the  State's  Medicaid 
plan.  Therefore,  personal  care  services 
must  be  provided  outside  the  home 
when^edically  necessary  to 
individuals  under  the  EPSDT  program. 

Comment:  Some  commenters 
disagreed  with  our  proposed  definition 
of  personal  care  services  and  others 
believed  that  we  should  define  the 
services  in  regulation.  The  commenters 
recommended  that  we  provide  a 
detailed  description  of  the  services  that 
can  be  provided  under  the  personal  care 
services  benefit  in  the  regulatory 
language.  One  commenter  indicated  that 
personal  care  services  should  include 
those  that  are  delegated  by  a  nurse  or 
physician  to  an  unlicensed  personal 
care  provider.  They  also  suggested  that 
the  definition  be  revised  to  delete 
reference  to  physical  tasks  while 
referring  to  assistance  with  both 
activities  of  daily  living  (ADLs)  and 
instrumental  activities  of  daily  living 
(lADLs),  including  assistance  with 
cognitive  tasks  and  services  to  prevent 
an  individual  from  harming  himself. 
One  commenter  suggested  changing  the 
name  of  the  service  from  personal  care 
services  to  "personal  assistant  services." 
One  commenter  asserted  that  assistance 
with  taking  medications  should  not  be 
included  as  a  personal  care  service. 

Response:  As  stated  in  the  proposed 
rule,  in  order  to  more  easily  address 
changes  that  may  occiu  in  the  definition 
and  delivery  of  personal  care  services 
and  to  allow  greatest  State  flexibility,  in 
the  near  futiue  we  plan  to  publish  in  a 
State  Medicaid  Manual  instruction  a 
definition  that  States  may  use.  As 
suggested  by  the  commenter,  we  plan  to 
define  the  services  in  terms  of  assistance 
with  ADLs  and  LADLs.  Services  such  as 
those  delegated  by  nurses  or  physicians 
to  personal  care  attendants  may  be 
provided  so  long  as  the  delegation  is  in 
keeping  with  State  law  or  regulation  and 
the  services  fit  within  the  personal  care 
services  benefit  covered  imder  a  State's 
plan.  Services  such  as  assistance  with 
taking  medications  would  be  allowed  if 
they  are  permissible  in  States'  Nurse 
Practice  Acts,  although  States  may  need 
to  ensure  proper  training  is  provided 
when  necessary.  We  will  not  change  the 
name  of  the  service  as  suggested,  as  the 
regulations  now  are  consistent  with  the 
statutory  language. 

Comment:  Some  commenters  were 
concerned  about  our  proposed 
definition  of  "family  member"  for 
purposes  of  individuals  providing 
personal  care  services.  A  few 
commenters  suggested  that  we  expand 
the  definition  to  preclude  Medicaid 


coverage  of  personal  care  services 
provided  by  children,  grandchildren, 
and  legal  guardians  of  recipients.  Other 
commenters  believed  that  parents  and 
spouses  should  be  allowed  to  provide 
personal  care  services.  Another 
commenter  reconunended  that 
stepparents  be  allowed  to  provide 
personal  care  services  in  States  where 
stepparents  are  not  legally  responsible 
for  the  recipient.  Finally,  several 
commenters  disagreed  with  our 
proposal  to  allow  States  to  further 
restrict  family  members  from  providing 
services  and  indicated  that  States 
should  be  required  to  limit  excluded 
family  members  to  spouses  and  parents. 

Response:  Section  1905(a)(24)(B)  of 
the  Act  specifies  that  personal  care 
services  may  not  be  furnished  by  a 
member  of  the  individual's  family.  We 
proposed  to  define  family  members  as 
spouses  of  recipients  and  parents  (or 
stepparents)  of  minor  recipients. 
Additionally,  we  proposed  that  States 
could,  further  restrict  which  family 
members  could  qualify  as  providers  by 
extending  the  definition  to  apply  to 
family  members  other  than  spouses  and 
parents. 

To  provide  for  more  clarity  and 
consistency,  we  have  revised  the 
definition  of  family  member  at  new 
§  440.167(b)  to  provide  that  a  family 
member  is  a  legally  responsible  relative. 
Thus,  spouses  of  recipients  and  parents 
of  minor  recipients  (including 
stepparents  who  are  legally  responsible 
for  minor  children)  are  included  in  the 
definition  of  family  member.  This 
definition  is  identical  to  the  revised 
definition  that  applies  to  personal  care 
services  provided  under  a  home  and 
communify-based  services  waiver. 

Congress  clearly  intended  to  preclude 
family  members  from  providing 
personal  care  services  and  we  believe 
our  revised  definition  is  the  most 
reasonable  interpretation  of  the  term. 
Furthermore,  we  have  always 
maintained  that  spouses  and  parents  are 
inherently  responsible  for  meeting  the 
personal  care  needs  of  their  family 
members,  and,  therefore,  it  would  not  be 
appropriate  to  allow  Medicaid 
reimbursement  for  such  services.  If 
stepparents  are  not  legally  responsible 
for  the  recipient  in  some  States,  they 
could  provide  personal  care  services 
under  oiu  revised  definition.  However, 
because  States  can  further  restrict  which 
family  members  can  qtialify  as  providers 
by  extending  the  defiidtion  to  apply  to 
individuals  other  than  those  legally 
responsible  for  the  recipient.  States 
could  choose  to  exclude  stepparents 
regardless  of  their  legal  responsibility. 
In  addition,  by  allowing  States  to  further 
define  "fiamily  members"  for  purposes 


of  personal  care  services.  States  can 
tailor  their  programs  to  meet  their 
individual  needs. 

Comment:  A  few  commenters 
indicated  that  the  personal  care  services 
benefit  should  be  a  mandatory  service 
that  States  must  provide  under  their 
Medicaid  programs.  One  commenter 
believed  that  the  regulation  should 
specifically  allow  various  methods  of 
delivering  personal  care  services  (for 
example,  vouchers,  individual 
providers,  consiuner-directed  agency 
models,  or  traditional  agency  models). 

Response:  The  Medicaid  program  is  a 
Federal-State  program  that  provides  for 
mandatory  services  that  States  must 
provide  and  optional  services  that  States 
may  choose  to  provide.  Sections 
1902(a)(10)(A)  and  1905(a)  of  the  Act 
define  those  services  that  are  optional 
and  those  that  are  mandatory.  Under 
section  1905(a)(24)  of  the  Act,  personal 
care  services  are  an  optional  benefit  that 
States  may  choose  to  provide  to  their 
Medicaid  populations.  To  mandate  that 
States  provide  personal  care  services 
would  require  legislative  action  by 
Congress.  With  regard  to  methods  for 
delivering  personal  care  services,  we 
believe  in  allowing  States  the  flexibility 
to  determine  the  best  method  of 
providing  services  and  will  not  specify 
such  methods  in  a  regulation. 

Comment:  One  commmiter  suggested 
that  we  retain  the  requirement  for 
physician  plan  of  care  authorization  for 
personal  care  services.  The  commenter 
believed  that  eliminating  this 
requirement  will  lead  to  fraud  and 
excess  spending. 

Response:  Section  ig05(a)(24)  of  the 
Act  provides  that  personal  care  services 
must  be  authorized  "by  a  physician  in 
accordance  with  a  plan  of  treatment  or 
(at  the  option  of  the  State)  otherwise 
authorized  for  the  individual  in 
accordance  with  a  service  plan 
approved  by  the  State."  In  accordance 
with  this  section  of  the  Act,  we 
proposed  to  include  this  provision  in 
new  §  440.167.  We  believe  that  the 
statute  cleariy  indicates  Congress'  intent 
to  allow  States  the  flexibility  to  utilize 
alternative  means  of  plan  of  care- 
authorization.  Further,  regarding  the 
commenter's  concern  that  the 
elimination  of  the  requirement  for 
physician  authorization  will  encourage 
fraud,  we  believe  that  it  is  in  the  best 
interest  of  States  to  control  spraiding 
and  to  establish  methods  to  prevent 
providers  from  engaging  in  fraudulent 
activities.  Our  revisions  do  not  preclude 
physician  authorization  of  personal  care 
services.  Rather,  in  accordance  with  the 
statute,  we  are  allowing  States  to 
determine  the  appropriate  method  for 
plan  of  care  authorization.  Therefore, 


we  will  not  continue  to  require  that  the 
plan  of  care  be  authorized  by  a 
physician. 

Comment:  One  commenter  disagreed 
with  our  revision  to  the  frequency  of 
review  of  an  individual's  plan  of  care 
for  medical  supplies,  equipment,  and 
appliances  suitable  for  use  in  the  home 
under  the  home  health  services  benefit 
The  commenter  was  concerned  that  our 
proposal  might  compromise  quality  of 
care  and  utilization  control  concerns. 

Response:  We  proposed  that 
§  44Q.70(b)(3)  be  revised  to  provide  that 
physician  review  of  a  recipient's  need 
for  medical  supplies,  equipment,  and 
appliances  suitable  for  use  In  the  home 
under  the  home  health  benefit  would  be 
required  annually  instead  of  every  60 
days.  The  frequency  of  review  on  other 
than  an  annual  basis  would  be 
determined  by  the  State  on  a  case-by- 
case  basis  depending  on  the  nature  of 
the  item  prescribed.  We  have  found 
that,  in  many  cases,  once  a  recipient's 
need  for  medical  supplies,  equipment, 
and  appliances  is  indicated  by  a 
physician,  that  need  is  unlikely  to 
change  within  60  days.  A  recipient's    . 
need  for  supplies  or  pieces  of 
equipment  that  generally  tend  to  be 
used  on  a  long-term  basis  would  not  be 
reviewed  as  frequenUy  as  equipment 
that  is  usually  used  only  temporarily. 
For  example,  review  of  the  need  for  a 
wheelchair  need  not  be  as  frequent  aa 
review  of  the  need  for  an  oxygen 
concentrator.  In  all  cases,  a  physician's 
order  for  the  equipment  would  be 
required  initially,  and  fr^uency  of 
further  review  of  a  recipient's 
continuing  needs  would  depend  on  die 
type  of  equipment  prescribed.  We 
believe  that  the  requirement  for  annual 
review  of  medical  supplies  and 
equipment  balances  States  flexibility  in 
furnishing  home  health  services  with- 
providing  an  appropriate  level  of 
oversight.  In  addition,  this  may  allow  a 
decrease  in  physicians'  pai>erwork 
burden,  time,  and  costs. 

Comment:  Two  commenters  disagreed 
with  oui  proposal  to  revise  the 
definition  of  a  home  health  agency  for 
purposes  of  Medicaid  reimbursement  to 
indicate  that  in  order  to  participate  in 
Medicaid,  the  agency  must  meet 
Medicare  requirements  for  participation 
as  well  as  any  additional  standards  the 
State  may  wish  to  apply  that  are  not  in 
conflict  with  Federal  requirements. 
Response:  Under  this  provision  a 
State  %vould  have  the  option  of  imposing 
additional  standards  on  home  health 
agencies  for  p>articipation  in  Medicaid 
beyond  the  Medicare  conditions  of 
participation.  Our  intention  in  revinng 
the  home  health  agency  definition  is  to 
afford  States  greater  flexibility  in 


i 
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establishing  Medicaid  program 
requirements  tailored  to  their  own 
speciHc  needs.  This  will  enable  States  to 
conform  existing  State  and  Federal 
requirements  but  by  no  means  mandates 
that  additional  requirements  be 
established. 

CommentrOne  commenter  indicated 
that  our  proposed  revision  to  §  440.70(c) 
would  erroneously  preclude  home 
health  services  from  being  provided  to 
ICF/MR  residents  regardless  of  whether 
those  services  are  not  otherwise 
available. 

Response:  We  proposed  to  make  a 
technical  revision  to  §  440.70(c)  to 
remove  an  obsolete  reference  to  subparts 
F  and  G  of  part  442.  We  agree  with  the 
commenter  that  our  proposed  revision 
would  have  the  effect  of  precluding 
home  health  services  from  being  made 
available  to  ICF/MR  residents  even 
when  the  services  are  not  otherwise 
available.  We  have  revised  the  language 
in  §  440.70(c)  to  correct  this  error. 

rV.  Provisions  of  the  Final  Rule 

We  are  adopting  the  proposed  rule  as 
final  with  some  revisions.  Specifically: 

•  We  have  revised  §  44a  70(c)  to 
provide  that  a  recipient's  place  of 
residence,  for  home  health  services, 
does  not  include  a  hospital,  nursing 
facility,  or  ICF/MR,  except  for  home 
health  services  in  an  ICF/MR  that  are 
not  required  to  be  provided  by  the 
facility  under  subpart  I  of  part  483.  We 
also  have  reinstated  the  example  given. 

•  We  have  revised  the  definition  of 
family  member  at  proposed  §  440.167(b) 
to  provide  that  a  family  member  is  a 
legally  responsible  relative. 

•  In  the  proposed  rule,  we  failed  to 
include  language  currently  located  in 
existing  §440. 170(f)  in  new  §440.167. 
Specifically,  the  introductory  text  of 
existing  §440. 170(f)  permits  States  to 
define  personal  care  services  differently 
for  purposes  of  a  section  1915(c)  waiver. 
We  have  revised  new  §  440.167  to 
include  this  provision. 

V.  Impact  Statement 

A.  Background 

For  proposed  rules  such  as  this,  we 
generally  prepare  a  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.Q  601  through  612),  unless  we 
certify  that  a  final  rule  will  not  have  a 
significant  economic  imf>act  on  a 
substantial  number  of  small  entities.  For 
purposes  of  a  RFA,  States  and 
individuals  are  not  considered  small 
entities.  However,  providers  are 
considered  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 


impact  analysis  for  any  final  rule  that 
may  have  a  significant  impact  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  we  certify,  that  this  final  rule  will 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

This  final  rule  revises  the  Medicaid 
regulations  to  incorporate  the  statutory 
requirements  of  section  1905(a)(24)  of 
the  Act  concerning  personal  care 
services.  In  accordance  with  the  statute, 
we  are  providing  that  the  services  must 
be:  (1)  Authorized  for  the  individual  by 
a  physician  in  accordance  with  a  plan 
of  treatment  or  (at  the  option  of  the 
State)  otherwise  authorized  for  the 
individual  in  accordance  with  a  service 
plan  approved  by  the  State;  (2)  provided 
by  an  individual  who  is  qualified  to 
provide  the  services  and  who  is  not  a 
member  of  the  individual's  family;  and 
(3)  furnished  in  a  home  or  other 
location. 

In  general,  the  provisions  of  this  final 
rule  are  prescribed  by  section 
1905(a)(24)  of  the  Act,  as  added  by 
section  13601(a)(5)  of  OBRA'93.  The 
most  significant  change  required  under 
the  statute  is  that,  as  of  October  1, 1994, 
the  settings  in  which  States  may  elect  to 
cover  personal  care  services  have  been 
expanded  to  include  locations  outside 
the  home.  We  believe  that  this  statutory 
provision  will  increase  Medicaid 
program  expenditures  regardless  of 
whether  or  not  we  promulgate  this  rule. 
The  primary  discretionary  aspect  of  this 
rule  is  the  requirement  that  States 
electing  to  offer  the  personal  care 
services  benefit  must  cover  the  services 
in  the  home  and  may  choose  to  cover 
them  in  any  other  location.  As 
discussed  in  the  proposed  rule  (61  FR 
9406),  we  considered  requiring  States 
that  elect  to  offer  the  p)ersonal  care 
services  benefit  to  cover  the  services  in 
both  the  home  and  other  locations.  We 
also  considered  allowing  States  to  cover 
the  services  either  in  the  home  or  in 
other  locations.  However,  we  believe 
that  the  policy  in  this  final  rule  is  the 
most  appropriate  interpretation  of  the 
statute  and  gives  States  the  discretion 
necessary  to  operate  their  programs  in 
an  efficient  manner  and  in  the  best 
interest  of  their  recipients. 

As  noted  above,  the  major  provisions 
of  thisi  final  rule  are  required  by  the 


statute.  Thus,  costs  associated  with 
these  regulations  are  the  result  of 
legislation,  and  this  rule,  in  and  of  itself, 
has  little  or  no  independent  effect  or 
burden.  However,  to  the  extent  that  a 
legislative  provision  being  implemented 
through  rulemaking  may  have  a 
significant  effiect  on  recipients  or 
providers  or  may  be  viewed  as 
controversial,  we  believe  that  we  should 
address  any  potential  concerns.  In  this 
instance,  we  believe  it  is  desirable  to 
inform  the  public  of  our  estimate  of  the 
substantial  budgetary  effect  of  these 
statutory  changes.  The  statutorily  driven 
costs  have  been  included  in  the 
Medicaid  budget  baseline.  In  addition, 
we  anticipate  that  a  large  number  of 
Medicaid  recipients  and  providers, 
particularly  home  health  agencies,  will 
be  affected.  The  expansion  of  settings 
where  personal  care  services  may  be 
furnished  represents  an  expansion  of 
Medicaid  benefits  that,  if  exercised  by 
States,  will  likely  have  significant 
effects,  particularly  on  Medicaid     . 
recipients.  Therefore,  the  following 
discussion  constitutes  a  voluntary 
regulatory  flexibility  analysis. 

B.  Impact  of  New  Personal  Care  Services 
Provision 

1.  Overview 

This  analysis  addresses  a  wide  range 
of  costs  and  benefits  of  this  rule. 
Whenever  possible,  we  express  impact 
quantitatively.  In  cases  where 
quantitative  approaches  are  not  feasible, 
we  present  our  best  examination  of 
determinable  costs,  benefits,  and 
associated  issues. 

It  is  difficult  to  predict  the  economic 
impact  of  expanding  the  settings  where 
personal  care  services  may  be  covered 
imder  Medicaid  to  locations  outside  the 
home.  We  do  not  know  the  exact 
number  and  type  of  personal  care 
services  furnished  by  individual  States 
or  how  much  these  services  currently 
cost.  Currently,  approximately  32  States 
offer  coverage  for  personal  care  services, 
and  we  do  not  have  cost  data  irom  all 
of  those  States.  States  also  differ  in  their 
definitions  of  personal  care  services  and 
rules  concerning  who  may  furnish  them. 
Since  we  do  not  have  a  full  picture  of 
the  scope  or  cost  of  the  different 
services,  it  is  difficult  for  us  to  quantify 
the  impact  these  changes  will  have. 
Other  unknown  factors  regarding  the 
future  provision  of  personal  care 
services  include  which  States  now 
offering  the  personal  care  services 
benefit  will  choose  to  cover  services 
furnished  outside  the  home,  how  many 
additional  States  will  opt  to  offiar 
coverage,  how  many  Medicaid 
recipients  will  elect  to  use  these 


services  in  States  in  which  the  services 
have  not  been  covered,  and  the  type  and 
costs  of  these  specific  services.  We 
believe  that  the  majority  of  those 
individuals  who  qualify  for  these 
services  will  elect  to  use  this  benefit. 
Thus,  although  costs  to  States  will  rise 
as  they  begin  to  pay  for  the  additional 
services,  £ere  will  be  substantial 
benefits  to  some  providers  and  to 
Medicaid  recipients  as  described  in 
detail  below. 

2.  Effects  Upon  Medicaid  Recipients 

Permitting  States  that  elect  to  offier  the 
personal  care  services  benefit  the  option 
of  covering  these  services  in  locations 
outside  the  home  will  have  a  positive 
effect  on  recipients.  In  States  where 
coverage  has  been  provided  only  for 
personal  care  services  in  the  home,  this 
final  rule  may  expand  the  types  of 
personal  care  services  available  and/or 
the  settings  where  recipients  may 
receive  these  services.  Expansion  of 
personal  care  services  or  settings  could 
help  improve  the  quality  of  life  for  these 
recipients  as  well  as  for  recipients  who 
have  not  been  receiving  personal  care 
services.  It  also  could  save  money  for 
some  Medicaid  recipients  or  their 


families  since  they  would  no  longer 
have  to  pay  for  these  services.  No  data 
are  available  on  the  niunber  of 
recipients  or  family  members  who  are 
currently  paying  for  these  services. 
However,  since  only  32  States  currently 
pay  for  personal  care  services,  we 
believe  that  a  substantial  number  of 
recipients  who  receive  these  services  are 
paying  for  them  out  of  pocket. 

3.  Effects  on  Providers 

By  expanding  the  range  of  settings  in 
which  Medicaid  will  cover  personal 
care  services,  we  anticipate  that  this 
final  rule  will  increase  the  demand  for 
such  services.  We  believe  this  effect  wall 
be  viewed  as  beneficial  to  providers  of 
personal  care  services.  If  the  increase  in 
demand  for  such  services  is  sufficient, 
the  number  of  providers  of  personal  care 
services  may  increase. 

4.  Effects  on  Medicaid  Program 
Expenditures 

This  final  rule  implements  the 
provisions  of  section  1905{a)(24)  of  the 
Act  by  specifying  that  personal  care 
services  are  an  optional  State  plan 
benefit  imder  the  Medicaid  program. 
The  rule  allows  States  the  option  to 


cover  personal  care  services  furnished 
in  a  home  or  other  location,  effective  for 
services  furnished  on  or  after  October  1. 
1994.  Table  1  below  provides  an 
estimate  of  the  anticipated  additional 
Medicaid  program  expenditures 
associated  with  furnishing  these 
services  outside  the  home,  beginning  on 
October  1, 1997.  This  estimate  was 
made  using  various  assumptions  about 
increases  in  utilization  by  current 
recipients,  adjusted  for  age,  as  well  as 
&sumptions  about  the  induced 
utilization  that  may  result  from  the 
availability  of  these  services.  We  have 
assumed  a  utilization  increase  of  5 
percent  for  the  aged  and  10  percent  for 
the  non-aged,  and  an  overall  induction 
factor  of  10  percent.  Given  these 
assumptions,  our  estimate  based  on 
Federal  budget  projections  is  shown  in 
Table  1,  which  also  provides  a 
l»eakdown  of  these  costs.  The  first  row 
of  figures  shows  the  Federal  costs  of 
providing  this  optional  State  plan 
benefit.  The  second  row  shows  the 
Federal  administrative  costs  associated 
with  furnishing  these  services.  We 
estimate  the  following  costs  to  the 
Medicaid  program: 


Table  1  .—Personal  Care  Services  Outside  the  Home 


Federal  medicaid  cost  estimate  (in  miliiorts) ' 

- 

FY  1996 

FY  1999 

FY  2000 

FY  2001 

FY200e 

Services  

Admin.  Costs  

$185 
10 

$440 

15 

$545 

15 

$685 
15 

$865 

20 

Total - 

195 

455 

560 

700 

875 

'  Figures  are  rounded  to  the  nearest  $5  milfon. 


5.  Effects  on  States 

As  stated  above,  the  coverage  of 
personal  care  services  is  optional  except 
when  such  services  are  medically 
necessary  to  correct  or  ameliorate 
medical  problems  found  as  a  result  of  a 
screen  under  the  EPSDT  program.  Many 
States  (approximately  18)  currently  do 
not  cover  optional  personal  care 
services.  In  those  States  that  do  offer  the 


personal  care  services  benefit,  services 
furnished  outside  the  home  previously 
could  not  be  covered.  Therefore,  there 
may  be  a  substantial  economic  impact 
on  States  that  decide  to  provide 
coverage  for  personal  care  services 
furnished  outside  the  home.  The 
varying  State  definitions  of  personal 
care  services  and  rules  concerning  who 
may  furnish  them  make  it  difficult  to 


estimate  accurately  the  potential 
increases  in  expenditures  for  those 
States  that  choose  to  expand  coverage  of 
personal  care  services  to  include 
services  furnished  outside  the  home. 
However,  Table  2  includes  estimated 
costs  to  States,  which  are  based  upon 
the  same  data  and  assiunptions  used  to 
formulate  the  Federal  expenditures 
shown  in  TaUe  1. 


Table  2.— Personal  Care  Services  Outside  the  Home 


Federal  medicaid  cost  estimate  (in  millions)  ^ 

FY  1998 

FY  1999 

FY  2000 

FY  2001 

FY  2002 

Services  „„.._..„..»..„.™...»«..~...»...~-..~~~~~...—.~™.~.... 

Admin  Costs      . ...«..._..     „....».».........~         ~.. 

$140 
5 

$330 
10 

$415 
10 

$515 
20 

$645 
20 

Totrt ..    .. 

145 

340 

425 

535 

665 

'  Figures  are  rounded  to  the  nearest  $5  milion. 
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C.  Conclusion 

Tlie  provisions  of  this  final  rule  are 
required  by  section  1905(a)(24)  of  the 
Act.  We  behave  that  the  provisions  of 
this  rule  adding  personal  care  services 
as  an  optional  State  plan  benefit  and 
expanding  the  possible  settings  for 
covering  personal  care  services  to 
locations  outside  the  home  will  benefit 
providers,  recipients,  and  their  famiUes. 

As  shown  above  in  Tables  1  and  2,  the 
costs  to  the  Federal  Government  and 
States  associated  with  payi/ig  for 
personal  care  services  furnished  outside 
the  home  are  substantial.  There  may  be 
some  minor  offsetting  of  costs  if  the 
number  of  admissions  to  nursing 
facilities  decreases  as  a  result  of  these 
provisions,  but  we  have  no  data  to 
determine  the  potential  savings,  if  any. 
Regardless  of  any  possible  savings,  the 
economic  impact  of  these  provisions  is 
attributable  to  the  statutory  changes 
mandated  by  OBRA  93. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

This  final  rule  has  been  classified  as 
a  major  rule  subject  to  congressional 
review.  The  effective  date  is  November 
10, 1997.  If,  however,  at  the  conclusion 
of  the  congressional  review  process  the 
effective  date  has  been  changed,  HCFA 
will  publish  a  document  in  die  Federal 
Register  to  estabhsh  the  actual  effective 
date  or  to  issue  a  notice  of  termination 
of  the  final  rule  action. 

VI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
sohcit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burdoi; 

•  The  quality,  utiUty,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  biu'den  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  §  440.167  of  this  final  rule 
contains  requirements  that  are  subject  to 


review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  The  rule 
requires  States  to  amend  their  State 
plans  to  specify  whether  they  will  cover 
personal  care  services  and  in  what 
locations  they  will  provide  the  services. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  1  hour  per  State.  A  notice  will  be 
pubUshed  in  the  Federal  Register  when 
approval  is  obtained.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
and  recordkeeping  requirements  should 
mail  them  directly  to  the  following: 

Health  Care  Financing 
Administration,  Office  of  Financial  and 
Human  Resources,  Management 
Planning  and  Analysis  Staff,  Room  C2- 
26-17,  7500  Security  Boulevard, 
Baltimore,  Maryland  21255-1850. 

Any  comments  submitted  on  the 
information  collection  requirements 
must  be  received  by  these  two  offices  on 
or  before  November  10, 1997,  to  enable 
OMB  to  act  promptly  on  HCFA's 
information  collection  approval  request. 

List  of  Subiects  in  42  CFR  Part  440 

Grant  programs-health,  Medicaid. 
42  CFR  part  440  is  amended  as  set 
forth  below: 

PART  440-SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 


Subpart  A— Definitions 

2.  In  §  440.70,  the  introductory  text  of 
paragraphs  (a)  and  (b)  are  republished 
and  paragraphs  (a)(2),  (b)(3).  (c).  and  (d) 
are  revised  to  read  as  follows: 

§44a70    Home  h«attti  services. 

(a)  "Home  health  services"  means  the 
services  in  paragraph  (b)  of  this  section 
that  are  provided  to  a  recipient — 

(I)*** 

(2)  On  his  or  her  physician's  orders  as 
part  of  a  written  plan  of  care  that  the 
physician  reviews  every  60  days,  except 
as  specified  in  paragraph  (b)(3)  of  this 
section. 

(b)  Home  health  services  include  the 
follovtring  services  and  items.  *  *  * 

(3)  Medical  supplies,  equipment,  and 
apphances  suitable  for  use  in  the  home. 

(i)  A  recipient's  need  for  medical 
supplies,  equipment,  and  appliances 
must  be  reviewed  by  a  physician 
annually. 

(ii)  Frequency  of  further  physician 
review  of  a  recipient's  continuing  need 


for  the  items  is  determined  on  a  case-by- 
case  basis,  based  on  the  nature  of  the 
item  prescribed; 

•        *        •        •        • 

(c)  A  recipient's  place  of  residence, 
for  home  health  services,  does  not 
include  a  hospital,  nursing  facility,  or 
intermediate  care  fadfity  for  the 
mentally  retarded,  except  for  home 
health  services  in  an  intermediate  care 
facihty  for  the  mentally  retarded  that  are 
not  required  to  be  provided  by  the 
facihty  under  subpart  I  of  part  483.  For 
example,  a  registered  nurse  may  provide 
short-term  care  for  a  recipient  in  an 
intermediate  care  facility  for  the 
mentally  retarded  during  an  acute 
illness  to  avoid  the  recipient's  transfer 
to  a  nursing  facility. 

(d)  "Home  health  agency"  means  a 
pubUc  or  private  agency  or  organization, 
or  part  of  an  agency  or  organization  that 
meets  requirements  for  participation  in 
Medicare  and  any  additional  standards 
legally  promulgated  by  the  State  that  are 
not  in  conflict  with  Federal 
requirements. 

3.  A  new  §  440.167  is  added  to  read 
as  follows: 

1440.167    Personal  care  servica*. 

Unless  defined  differently  by  a  State 
agency  for  purposes  of  a  waiver  granted 
under  part  441.  subpart  G  of  this 
chapter — 

(a)  "Personal  care  services"  means 
services  furnished  to  an  individual  who 
is  not  an  inpatient  or  resident  of  a 
hospital,  nursing  facihty,  intermediate 
care  facihty  for  the  mentally  retarded,  or 
institution  for  mental  disease  that  are — 

(1)  Authorized  for  the  individual  by  a 
physician  in  accordance  with  a  plan  of 
treatment  or  (at  the  option  of  the  State) 
otherwise  authorized  for  the  individual 
in  accordance  with  a  service  plan 
approved  by  the  State; 

(2)  Provided  by  an  individual  who  is 
qualified  to  provide  such  services  and 
who  is  not  a  member  of  the  individual's 
family;  and 

(3)  Furnished  in  a  home,  and  at  the 
State's  option,  in  another  location. 

(b)  For  purposes  of  this  section, 
"family  member"  means  a  legally 
responsible  relative. 

S  440.170,    [Amended] 

4.  §440.170,  paragraph  (f)  is  removed 
and  reserved. 

(CaUlog  of  Federal  Domestic  Assistance 
Prcjgram  No.  93.778.  Medical  Assistance 
Program.) 
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Dated:  June  26,  1997. 
Bruce  C  Vladeck, 

Adaiinistrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  97-24266  Filed  &-10-97;  8:45  am] 
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Presidential  Determination  No.  97-31  of  August  16,  1997 

Use  of  Section  614  To  Provide  Assistance  to  Colombia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(2)  (the  "Act")  I 
hereby  determine  that  it  is  vital  to  the  national  security  interests  of  the 
United  States  to  make  sales  and  extend  credits  to  Colombia  of  up  to  $30 
million  m  Foreign  Military  Financing  imder  the  Arms  Export  Control  Act 
without  regard  to  any  provision  of  the  law  within  the  scope  of  section 
614.  I  hereby  autiiorize  such  making  of  sales  and  extensions  of  credit, 
including  the  expenditure  of  previously  obligated  Foreign  Military  Financing 
funds  needed  to  finance  such  sales. 

Pursuant  to  tiie  autiiority  vested  in  me  by  section  614(a)(1)  of  tiie  Act, 
22  U.S.C.  2364(a)(1),  I  hereby  determine  that  it  is  important  to  the  security 
mterests  of  the  United  States  to  furnish  up  to  $600,000  in  Fiscal  Year 
1997  funds  under  Chapter  5  of  part  U  of  the  Act  for  Colombia,  without 
regard  to  any  provision  of  the  law  within  the  scope  of  section  614.  I  hereby 
authorize  the  furnishing  of  such  assistance. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  arrange  for  its  publication  in  the  Federal  Register. 
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Proclamation  7018  of  September  8,  1997 
America  Goes  Back  to  School,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  want  the  best  for  our  children.  We  want  them  to  live  out  their 
dreams,  empowered  with  the  tools  they  need  to  make  the  most  of  their 
lives  and  to  build  a  ftiture  where  America  remains  the  world's  beacon 
of  hope  and  freedom  and  opportunity.  To  do  this,  we  must  all  make  improv- 
ing the  quality  of  education  in  America  one  of  our  highest  priorities. 

hi  my  State  of  the  Union  Address  earlier  this  year,  I  issued  a  call  to 
action  for  American  education  to  prepare  our  Nation  for  the  21st  century. 
Working  together,  we  must  make  our  schools  strong  and  safe,  with  clear 
standards  of  achievement  and  discipline  and  talented,  dedicated  teachers 
in  every  classroom.  Every  school  and  every  State  should  adopt  rigorous 
national  standards,  with  national  tests  in  4th-grade  reading  and  8th-grade 
math  to  make  siu«  our  children  master  the  basics.  We  must  ensure  that 
every  student  can  read  independentiy  and  well  by  tiie  end  of  the  3rd 
grade.  We  must  connect  every  classroom  and  library  to  the  Internet  by 
the  year  2000  and  help  all  students  become  technologically  literate.  We 
must  modernize  school  buildings  and  expand  school  choice  and  accountabil- 
ity in  public  education.  And  we  must  encourage  lifelong  learning  for  all 
our  citizens,  from  expanding  Head  Start  programs  to  helping  adults  improve 
their  education  and  skills. 

These  goals  are  ambitious,  but  they  are  crucial  if  we  are  to  prepare  for 
the  challenges  and  possibilities  of  life  in  the  21st  century.  With  the  1997 
balanced  budget  agreement,  we  will  begin  to  meet  these  goals  by  providing 
new  resources  to  help  children  learn  to  read,  the  means  to  help  connect 
every  school  to  the  hitemet,  and  tens  of  billions  of  dollars  in  tax  cuts 
to  help  families  pay  for  college. 

I  urge  all  Americans  to  become  actively  involved  in  their  local  schools 
and  colleges  and  to  make  a  real  commitment  to  support  education  improve- 
ment and  give  our  children  the  kind  of  support  they  need  to  succeed. 
The  Partnership  for  Family  hivolvement  in  Education  is  setting  a  powerful 
example  in  this  endeavor.  These  partners— including  the  Department  of  Edu- 
cation and  more  than  3,000  schools,  families,  colleges  and  universities, 
community,  cultural,  and  religious  groups,  businesses,  elected  officials  and 
policymakers,  and  the  men  and  women  of  our  Armed  Forces— have  pledged 
their  support  for  our  initiative,  "America  Goes  Back  to  School:  Answering 
the  President's  Call  to  Action."  Through  their  dedication  to  om-  children, 
they  are  helping  America's  young  people  grow  into  responsible  and  produc- 
tive citizens.  They  are  proving  that  when  communities  unite,  every  student 
can  achieve. 
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NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  Upited  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  ^  through 
September  14,  1997,  as  a  time  when  America  Goes  Back  to  School.  ^  encour- 
age parents,  schools,  community  and  State  leaders,  businesses,  civic  and 
religious  organizations,  and  the  people  of  the  United  States  to  observe  this 
week  with  appropriate  ceremonies  and  activities  expressing  support  for  high 
academic  standards  and  meaningful  involvement  in  schools  and  colleges 
and  the  students  and  families  they  serve. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-second. 
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REMINDERS 

The  items  in  ttiis  list  wen 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  11, 
1997 

COMMERCE  DEPARTMENT 
National  Oc«anic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Carit)bean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  shrimp; 
published  9-11-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation- 
Bell  Operating  Companies 
(BOCs)  and  local 
exchange  carriers 
(LECs);  interexchange 
services  orginating  in 
LEG'S  local  exchange 
area;  regulatory 
treatment;  published  7- 
3-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Sarvic* 

Royalty  management: 
Functions;  delegation  to 
States;  published  8-12-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Canadian  border  boat 
landing  pemiit  program; 
application  and  issuance 
procedures;  put)lished  9- 
11-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Washington;  published  8-12- 
97 

TRANSPORTATION 
DEPARTMENT  .^ 

Federal  Aviation 
Administration 

Ainworlhiness  directives: 
Hartzell  Propeller  Inc.; 
published  8-27-97 

Class  B  airspace;  published  8- 
12-97 

Class  0  airspace;  published  5- 
1-t7 


Class  D  and  Class  E 

ai'^pace;  published  5-23-97 
Class  E  airspace;  pubHshed  5- 

1-97 
Class  E  airspace:  correction; 

published  9-11-97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safely  Administration 

Odometer  disclosure 
requirements: 

Exemptions;  published  9-11- 
97 

TREASURY  DEPARTMEflT 
Rscal  Service 

Marketable  book-entry 
Treasury  bills,  notes,  and 
tx>nds;  sale  and  issue; 
uniform  offering  circular: 
Three  decimal  bidding  in 

.005  increments,  etc.; 

published  8-12-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMErrr 

Agricultural  MarlcetIng 

Service 

Pears  (winter)  grown  in 
Oregon  et  al.;  comments 
due  by  9-19-97;  published 
8-20-97 

AGRICULTURE 
DEPARTMENT 
Anintal  and  Plant  Healtli 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle — 
State  and  area 
classifk»tk>ns; 
comments  due  by  9-16- 
97;  pubHshed  7-18^7 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Export  programs: 
Payment  guarantees; 
expanding  export 
transactions;  comments 
due  by  9-15-97;  published 
8-15-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Natural  or  regenerated 

collagen  sausage  casings; 

labeling  requirements; 

comments  due  by  9-15- 

97;  published  7-17-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


Coho  salmon — 

Southern  Oregon/Northem 
California  coast; 
comments  due  by  9-16- 
97;  published  7-18-97 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Crab;  comments  due  by 
9-15-97;  published  7-15- 
97 

Magnuson  Act  provisions 
National  standard 
guidelines;  comments 
due  by  9-18-97; 
published  8-4-97 
Northeastern  United  States 
fisheries — 

Northeast  muttispecies; 
comments  due  by  9-15- 
97;  published  8-27-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Nortfiem  anchovy; 
comments  due  l)y  9-15- 
97;  published  8-21-97 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries- 
Thunder  Bay  National 
Marine  Sanctuary,  Ml; 
designation;  comments 
due  by  9-18-97; 
published  6-23-97 

ENERGY  DEPART14ENT 

Acquisition  regulations: 
Management  and  operating 
contracts — 

Per1ormance-t>ased 
management 
contracting,  fines, 
penalties,  etc.; 
comments  due  t>y  9-19- 
97;  published  8-20-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Property  and  oil  pipeline  units 
accounting  regulations; 
comments  due  by  9-15-97; 
published  7-31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


CalHomia;  comments  due  by 
9-15-97;  published  8-15- 
97 

Iowa;  comments  due  by  9- 
15-97;  published  8-15-97 

Missouri;  comments  due  by 
9-15-97;  published  8-15- 
97 

Pennsylvania;  comments 
due  by  9-17-97;  published 
8-18-97 


South  Carolina;  comments 

due  by  9-19-97;  published 

8-20-97 
Tennessee;  comments  due 

by  9-15-97;  published  8- 

15-97 
Wisconsin;  comments  due 

by  9-15^7;  published  7- 

10-97 
Air  quality  implementatkwi 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 
Texas;  comments  due  by  9- 

18-97;  published  8-19-97 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Com  gluten;  comments  due 

by  9-1647;  published  7- 

18-97 
Superfwid  program: 
Natnnal  oil  and  hazardous 

substances  contingency 

plarv— 

Natk>nal  priorities  list 
update;  comments  due 
by  9-15-97;  published 
8-15-97 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Loan  policies  and 
operatkxis — 
Short-  and  intermediate- 
term  credit;  System  and 
nofvSystem  lerxJers; 
comments  due  by  9-15- 
97;  published  7-17-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Unauthonzed  changes  of 
consumer's  long  distance 
carriers  (slamming); 
polcies  and  rules; 
comments  due  by  9-15- 
97;  published  8-14-97 
Frequency  allocations  and 
radk)  treaty  matters: 
Television  channels  60 — 69; 
746—806  MHz  band; 
comments  due  by  9-15- 
97;  published  7-31-97 
Radk)  servk:es,  special: 
Maritime  servrces — 
Ucensing  process 
simplification  and 
flexibility  for  publk: 
coast  statkms; 
comments  due  by  9-15- 
97;  published  9-2-97 
Radk)  stations;  tat>le  of 
assignn>ents: 

Kansas;  comments  due  by 
9-15-97;  published  7-31- 
97 
Pennsylvania  el  aL; 
comnrtents  due  t>y  9-15- 
97;  published  7-31-97 


IV 
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FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

International  banking 
regulations;  consolidation 
and  simplification;  comments 
due  by  9-15-97;  published 
7-15-97 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 

Leakproof,  guaranteed 
leakproof,  etc.;  deceptive 
use  as  descriptive  of  dry 
cell  battenes;  comments 
due  by  9-18-97;  published 
a-19-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medk:ai  devnes: 

Class  III  preamendment 
devices;  lung  vvater 
monitor,  povvered  vaginal 
muscie  stimulator  tor 
therapeutic  use.  and  stair- 
climljtng  wheelchair, 
comments  due  t)y  9-16- 
97;  published  6-18-97 

INTERIOR  DEPARTMENT 

Fish  and  WIMItte  Service 

Endangered  arxl  threater>ed 
species: 

Newcomb's  snail;  comments 
due  by  9-19-97;  published 
7-21-97 


INTERIOR  DEPARTMENT 
Mineral*  Managewnt 
SarvicA 

Outer  Continental  Shelf;  oil, 
gas.  and  sulphur  operatk>ns: 
Drilling  and  completion 
operations;  blowout 
preventer  testing 
requtrements;  comments 
due  by  9-15-97;  published 
7-15-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcamant  Office 
Permanent  program  arxJ 
abandoned  mine  land 
redamatkHi  plan 
submissions: 
North  Dakota;  comments 
due  by  9-19-97;  published 
9-4-97 
SOCU^L  SECURITY 
AOMmiSTRATION 
Freedom  of  Information  Act; 
implementatkxi;  comments 
due  by  9-15-97;  putilished 
8-14-97 
TRANSPORTATION 
DEPARTMBIT 
Coast  Guard 
Anchorage  reguiatmns: 
New  York;  comments  due 
by  9-16-97;  published  7- 
18-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certificatk>n  arxJ 
operations: 


Digital  flight  data  recorder 
upgrade  requirements; 
comments  due  by  9-15- 
97;  published  7-17-97 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  9-15-97;  published  7- 
15-97 
Airtxjs;  comments  due  by  9- 

16-97;  published  8-7-97 
Boeing;  commerrts  due  by 
9-15-97;  published  7-16- 
97 
Bomt>ardier,  comments  due 
t>y  9-15-97;  published  7- 
17-97 
British  Aerospace; 
comments  due  by  9-15- 
97;  published  7-16-97 
Construcciones 
Aeronauticas;  comments 
due  by  9-16-97;  published 
8-7-97 
Dassault;  comments  due  by 
9-15-97;  published  8-6-97 
IMcOonnell  Douglas; 
comments  due  by  9-16- 
97;  published  7-18-97 
Ainworthiness  standards: 
Special  conditions — 
Boeing  model  747  series 
airplanes;  comments 
due  by  9-17-97; 
published  8-28-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Admir>istration 
Track  safety  standards: 


Miscellaneous  amendments; 
comments  due  by  9-15- 
97;  published  7-3-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Automatic  processing 
authority,  loan  reporting, 
and  retentkin 
requirements;  comnwnts 
due  by  9-15-97;  published 
7-15-97 


LIST  OF  PUBUC  LAWS 

NolK  No  publk:  bills  which 
have  become  law  were 
received  by  the  Office  of  tt>e 
Federal  Register  lor  inclusion 
in  todays  Ust  of  Public 
Laws 

Lost  List  August  19,  1997 


Public  Laws  Electronic 
Notification  Service 


Free  electronic  mail 
notification  oi  newly  enacted 
Public  Laws  is  now  available. 
To  sut)scribe.  serxl  E-mail  to 
PENS@GPO.OOV  with  the 
message: 

SUBSCRIBE  PENS-L 
FIRSTNAME  LASTNAME. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
8ut>scribers  the  fdiowing  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulatrae  Federal  Register  Index  are 
fTtailed  monthly. 

Code  of  Fsderal  Regulatioiis 

The  Coda  of  Federal  Regulattons, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
yrt<rty  basis,  is  published  in  24x 
microiche  formal  and  the  currsni 
year's  volumes  are  maNad  to 


Microficlie  Subscriptitni  Prices: 

Federal  Register: 

Or>e  year:  $220.00 
Six  months:  $110.00 

Code  <rf  Inderal  Regulations: 

Current  year  (as  issued):  $247.00 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no. password  required). 
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munications software  and 
modem  to  call  (202) 
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This  section  of  ftie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricurtural  Marketing  Service 
7  CFR  Part  905 
[Dodwt  No.  FV97-40&-1  IFRJ 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  in  Florfda;  Umiting 
the  Volume  of  Small  Florida  Red 
Seedless  Grapefruit 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  limits 
the  volume  of  small  red  seedless 
grapefruit  entering  the  fresh  market 
under  the  Florida  citrus  marketing 
order.  The  marketing  order  regulates  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangeios  grown  in 
Florida  and  is  administered  locally  by 
the  Citrus  Administrative  Ckmmiittee 
(committee).  This  rule  limits  the  volume 
of  size  48  and/or  size  56  red  seedless 
grapefruit  handlers  can  ship  during  the 
first  11  weeks  of  the  1997-1998  season 
that  begins  in  September.  This 
limitation  provides  a  sufficient  supply 
of  small  sized  red  seedless  grapefruit  to 
meet  market  demand,  without  sattuating 
all  markets  with  these  small  sizes.  This 
rule  is  necessary  to  help  stabilize  the 
market  and  improve  grower  returns. 
DATES:  Effective  September  15. 1997, 
through  November  30, 1997.  Comments 
received  by  September  22, 1997  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conmients 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
720-5698.  All  conmients  shdlild 
reference  the  docket  number  and  the 


date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissen,  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  2276,  Winter  Haven. 
Florida  33883;  telephone:  (941)  299- 
4770,  Fax:  (941)  299-5169;  or  Anne  Dec, 
Marketing  Order  Administration 
-Branch,  F&V,  AMS,  USDA,  room  2522- 
S,  P.O.  Box  96456,  Washii^n,  DC 
2009&-6456;  telephone:  (202)  720-5053, 
Fax:  (202)  720-5698.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting  Jay 
Guerlwr,  Marketing  Order 
Administration  Branch,  F*V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  720-2491.  Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATKM:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  No.  84  and 
Marketing  Order  No.  905.  both  as 
amended  (7  CFR  part  905).  regulating 
the  handling  of  oranges,  grapefruit, 
tangerines,  and  tangeios  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
coniformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988. 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regtilations.  or  policies,  tmless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 


hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fi^sh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consimiers,  and 
is  designed  to  increase  returns  to 
Florida  citrus  growera.  The  current 
minimum  grade  standard  for  red 
seedless  grapefixiit  is  U.S.  No.  1,  and  the 
minimum  size  requirement  is  size  56  (at 
least  3^^e  inches  in  diameter). 

Section  905.52  of  the  citrus  marketing 
order  provides  authority  to  limit 
shipments  of  any  grade  or  size,  or  both, 
of  any  variety  of  Florida  citrus.  Such 
limitations  may  restrict  the  shipment  of 
a  portion  of  a  specified  grade  or  size  of 
a  variety.  Under  such  a  limitation,  the 
quantity  of  such  grade  or  size  that  may 
be  ship{)ed  by  a  handler  during  a 
particular  week  is  established  as  a 
percentage  of  the  total  shipments  of 
such  variety  by  such  handler  in  a  prior 
period,  established  by  the  committee 
and  approved  by  the  Secretary,  in  which 
the  handler  ship])ed  such  variety. 

Section  905.153  of  the  order  provides 
procedures  for  limiting  the  volume  of 
small  red  seedless  grapefroiit  entering 
the  fr«sh  market.  The  procedures 
specify  that  the  committee  may 
recommend  that  only  a  certain 
percentage  of  size  48  and/or  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  besh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  1 1  week  period  begins  the 
third  Monday  in  September.  Under  such 
a  limitation,  the  quantity  of  sizes  48 
and/or  56  red  seedless  grapefruit  that 
may  be  shipped  by  a  handler  during  a 
regulated  week  is  calculated  using  the 
recommended  percentage.  By  taking  the 
recommended  weekly  percentage  times 
the  average  weekly  volume  of  red 
grapefruit  handled  by  such  handler  in 
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the  previous  Bve  seasons,  handlers  can 
calculate  the  volume  of  sizes  48  and/or 
56  they  may  ship  in  a  regulated  week. 
This  rule  limits  the  volume  of  small 
red  seedless  grapefruit  entering  the  fresh 
market  for  each  week  of  an  11  week 
period  beginning  the  week  of  September 
15.  The  rule  limits  the  volume  of  sizes 
48  and/or  56  red  seedless  grapefruit  by 
establishing  a  weekly  percentage  for 
each  of  the  11  weeks.  This  rule 
establishes  the  weekly  percentage  for 
the  first  three  weeks  (September  15 
through  October  5)  at  50  percent,  for  the 
next  three  weeks  (October  6  through 
Octot)er  26)  at  35  percent,  and  at  30 
percent  for  the  remainder  of  the  11 
weeks.  This  is  a  change  in  the 
percentage  originally  recommended  by 
the  committee.  The  committee  had 
voted  to  establish  a  weekly  percentage 
of  25  percent  for  each  of  the  11  weeks 
in  a  vote  of  10  in  favor  to  7  opposed  at 
its  meeting  on  May  28. 1997.  The 
committee  recommended  adjusting  the 
percentages  at  its  meeting  August  26. 
1997,  in  a  vote  of  14  in  favor  to  3 
opposed. 

For  the  past  few  seasons,  returns  on 
red  seedless  grapefruit  have  been  at  all 
time  lows,  often  not  returning  the  cost 
of  production.  On  tree  prices  for  red 
seedless  grapefruit  have  declined 
steadily  from  $9.60  per  box  (1%  bushel) 
during  the  1989-90  season,  to  $3.11  per 
box  during  the  1992-93  season,  to  $1.82 
per  box  during  the  1994-95  season,  to 
$1.55  per  box  during  the  1996-97 
season.  The  committee  believes  that  to 
stabilize  the  market  and  improve  returns 
to  growers,  demand  for  fresh  red 
seedless  grapefruit  must  be  stabilized 
and  increased. 

One  problem  contributing  to  the 
current  state  of  the  market  is  the 
excessive  number  of  small  sized 
grapefruit  shipped  early  in  the 
marketing  season.  During  the  p>ast  three 
seasons,  sizes  48  and  56  accounted  for 
34  percent  of  total  shipments  during  the 
11  week  regulatory  period,  with  the 
average  weekly  percentage  exceeding  40 
percent  of  shipments.  This  contrasts 
with  sizes  48  and  56  representing  only 
26  percent  of  total  shipments  for  the 
remainder  of  the  season.  While  there  is 
a  market  for  early  grapefruit,  the 
shipment  of  large  quantities  of  small  red 
seedless  grapefruit  in  a  short  period 
oversupplies  the  fresh  market  for  these 
sizes  and  negatively  impacts  the  market 
for  all  sizes. 

For  the  majority  of  the  season,  larger 
sizes  return  better  prices  than  smaller 
sizes.  However,  there  is  a  push  early  in 
the  season  to  get  fruit  into  the  market  to 
take  advantage  of  the  higher  prices 
available  at  the  beginning  of  the  season. 
The  early  season  crop  tends  to  have  a 


greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit  on  the  market  that  drives  down  the 
price  for  all  sizes.  Early  in  the  season, 
larger  sized  fruit  commands  a  premium 
price.  In  some  cases,  the  f.o.b.  is  $4  to 
$6  a  carton  ["/s  bushel)  more  than  for  the 
smaller  sizes.  In  early  October,  the  f.o.b. 
for  a  size  27  averages  around  $10.00  per 
carton.  This  compares  to  an  average 
f.o.b.  of  $5.50  per  carton  for  size  56.  By 
the  end  of  the  11  week  period  outlined 
in  this  rule,  the  f.o.b.  for  large  sizes  has 
dropped  to  within  two  dollars  of  the 
f.o.b.  for  small  sizes. 

In  the  past  three  seasons,  during  the 
period  covered  by  this  rule,  prices  of  red 
seedless  grapefruit  have  fallen  from  a 
weighted  average  f.o.b.  of  $7.80  per 
carton  to  an  average  f.o.b.  of  $5.50  per 
carton.  Even  though  later  in  the  season 
the  crop  has  sized  to  naturally  limit  the 
amount  of  smaller  sizes  available  for 
shipment,  the  price  structure  in  the 
market  has  already  been  negatively 
affected.  In  the  past  three  years,  the 
market  has  not  recovered,  and  the  f.o.b. 
for  all  sizes  fell  to  around  $5.00  to  $6.00 
per  cartoU  for  most  of  the  rest  of  the 
season. 

The  conunittee  discussed  this  issue  at 
length  at  several  meetings.  The 
committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  early  in  the  season  has 
contributed  to  below  production  cost 
returns  for  growers  and  lower  on  tree 
values.  An  economic  study  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997,  found  that  on  tree  prices 
have  fallen  from  a  high  near  $7.00  in 
1991-92  to  around  $1.50  for  this  past 
season.  The  study  projects  that  if  the 
industry  elects  to  make  no  changes,  the 
on  tree  price  will  remain  around  $1.50. 
The  study  also  indicates  that  increasing 
minimum  size  restrictions  could  help  to 
raise  retxuns. 

The  committee  examined  shipment 
data  covering  the  1 1  week  regulatory 
period  for  the  last  four  seasons.  The 
information  contained  the  amounts  and 
percentages  of  sizes  48  and  56  shipped 
during  each  week.  They  compared  this 
information  with  tables  outlining 
weekly  f.o.b.  figures  for  each  size.  Based 
on  this  statistical  information  from  past 
seasons,  the  committee  members  believe 
there  is  an  indication  that  once 
shipments  of  sizes  48  and  56  reach 
levels  above  250,000  cartons  a  week, 
prices  decline  on  those  and  most  other 
sizes  of  red  seedless  grapefruit.  Without 
volume  regulation,  the  industry  has 
been  unable  to  limit  the  shipments  of 
small  sizes.  The  committee  believes  that 
if  shipments  of  small  sizes  can  be 
maintained  at  around  250,000  cartons  a 


week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

The  committee  has  had  considerable 
discussion  regarding  at  what  level  to 
establish  the  weekly  percentages.  They 
wanted  to  recommend  weekly 
percentages  that  would  provide  a 
sufficient  volume  of  small  sizes  without 
adversely  impacting  the  markets  for 
larger  sizes.  At  its  May  28, 1997. 
meeting,  the  committee  recommended 
that  the  percentage  for  each  of  the  11 
weeks  be  established  at  the  25  percent 
level.  Their  reasoning  was  that  this 
percentage,  when  combined  with  the 
average  weekly  shipments  for  the  total 
industry,  provided  a  total  industry 
allotment  of  244,195  cartons  of  sizes  48 
and/or  56  red  seedless  grapefruit  per 
regulated  week.  This  percentage  would 
have  allowed  total  shipments  of  small 
red  seedless  grapefruit  to  approach  the 
250.000  carton  mark  during  regulated 
weeks  without  exceeding  it. 

The  committee  met  again  August  26, 
1997,  and  revisited  the  weekly 
percentage  issue.  At  the  meeting,  the 
committee  recommended  that  the 
weekly  percentages  be  changed  from  25 
percent  for  each  of  the  1 1  regulated 
weeks  to  50  percent  for  the  first  three 
weeks  (September  15  through  Octot>er 
5).  35  percent  for  the  next  three  weeks 
(October  6  through  October  26).  and  30 
percent  for  the  remainder  of  the  1 1 
weeks. 

In  its  discussion  of  this  change,  the 
committee  reviewed  the  initial 
percentages  recommended  and  the 
current  state  of  the  crop.  The  committee 
also  reexamined  shipping  information 
from  past  seasons,  looking  particularly 
at  volume  across  the  11  weeks.  Based  on 
shipments  from  the  past  four  seasons, 
available  allotment  under  a  25  percent 
restriction  would  have  exceeded  actual 
shipments  for  each  of  the  first  three 
weeks  that  are  regulated  under  this  rule. 

The  committee  recognized  that  in 
terms  of  available  allotment, 
establishing  a  weekly  percentage  of  25 
percent  for  the  first  three  regulated 
weeks  would  not  be  restrictive. 
However,  they  said  that  this  was  based 
on  total  available  allotment,  not  on  data 
for  each  individual  handler.  The 
committee  determined  that  if  available 
allotment  would  exceed  shipments  for 
the  first  three  weeks  even  when 
establishing  a  percentage  of  25  percent, 
it  would  give  individual  handlers 
greater  flexibility  during  these  three 
weeks  to  establish  the  percentage  at  50 
percent.  They  argued  that  this  would 
provide  each  handler  with  additional 
allotment  during  these  three  weeks, 
reducing  the  number  of  loans  and 
transfers  needed  to  utilize  the  available 


allotment,  yet  having  little  or  no  affect 
on  the  volume  of  small  sizes.  The 
committee  also  agreed  that  setting  the 
percentage  at  50  percent  rather  than  100 
percent  would  still  provide  some 
restriction  should  shipments  for 
September  15  through  October  5  for  this 
season  exceed  past  quantities. 

For  the  remainder  of  the  1 1  weeks,  the 
committee  believed  that  the  weekly 
percentage  needed  to  be  less  than  50 
percent  (which  would  have  resulted  in 
virtually  no  limitation  on  shipments  of 
small  sizes)  but  greater  than  25  percent. 
The  committee  held  that  it  is  important 
to  control  smcdl  sizes,  but  it  is  also 
important  to  be  able  to  service  the 
markets  that  demand  small  sizes.  The 
issue  was  raised  regarding  the  possible 
market  impact  when  small  sizes  exceed 
250.000  cartons  in  a  week.  The 
committee  recognized  that  ideally, 
244.195  cartons  of  red  seedless 
grapefruit  would  be  avculable  to  the 
industry  for  each  of  the  11  weeks  if  the 
percentage  was  set  at  25  percent. 
However,  the  conunittee  was  concerned 
that  the  true  amount  available  would  be 
lower. 

Several  members  stated  that  setting  a 
weekly  percentage  at  25  percent  to 
approximate  the  250,000  cartons  was 
based  on  total  utilization  of  allotment, 
and  that  assiunption  was  unreasonable. 
The  committee  agreed  that  loans  and 
transfers  are  beneficial,  but  that  even 
with  their  availability  a  percentage  of 
allotment  would  most  likely  not  be 
used. 

Several  other  members  raised 
concerns  about  focusing  too  much  on 
total  allotment  available,  rather  than  on 
allotment  available  to  individual 
handlers.  The  committee  stated  that  the 
way  a  handler's  base  is  calculated  using 
an  average  week  is  probably  the  most 
equitable  way  to  do  so.  However,  they 
acknowledged  that  it  did  present  some 
problems.  Members  concurred  that  the 
season  for  red  seedless  grapefruit  is 
approximately  33  weeks.  However,  the 
members  agreed  that  this  did  not  mean 
that  every  handler  was  shipping  during 
all  33  weeks.  They  discussed  how  a 
handler's  average  weekly  shipments  are 
calculated  by  averaging  their  shipments 
from  the  past  five  seasons,  and  then 
dividing  this  number  by  the  33  weeks  to 
establish  an  average  week.  Members 
stated  that  the  calculated  average  week 
was  often  lower  than  their  actual  weekly 
shipments  during  the  periods  they  were 
shipping  because  they  were  not 
shipping  during  all  33  weeks.  They  also 
stated  that  applying  a  weekly  percentage 
of  25  percent  to  their  average  week 
would  have  resulted  in  limiting  their 
shipments  to  a  level  closer  to  15  percent 


of  their  actual  shipments  during  this 
period. 

Based  on  this  discussion,  the 
committee  thought  a  weekly  percentage 
of  25  percent  would  be  overly 
restrictive.  The  conunittee  believed  that 
since  total  available  allotment  most 
probably  will  not  be  fully  utilized,  and 
how  individual  handlers  are  affected, 
establishing  a  weekly  percentage  of  35 
percent  for  the  regulation  weeks  October 
6  through  October  26  would  be  more 
appropriate.  They  believe  this  level  will 
provide  a  sufficient  supply  of  small 
sizes  without  exceeding  amounts  that 
would  negatively  affect  other  markets. 

The  conunittee  further  recommended 
that  the  weekly  percentage  for  the 
remainder  of  the  11  weeks  be 
established  at  30  percent.  The 
conunittee  resolved  that  a  lower 
percentage  was  desirable  moving  into 
the  last  five  weeks  of  regulation.  The 
conunittee  believed  that  as  industry 
moves  into  the  season  and  shipments 
increase,  that  a  weekly  percentage  of  30 
percent  will  provide  the  best  balance 
between  supply  and  demand  for  small 
sized  red  seedless  grapefruit. 

The  committee  again  included  in  its 
deliberations  that  if  crop  and  market 
conditions  should  change,  the 
committee  could  reconunend  that  the 
percentages  be  increased  or  eliminated 
to  provide  for  the  shipment  of  more 
smiall  sizes  in  any  one,  or  all  of  the  11 
weeks.  While  the  official  crop  estimate 
will  not  be  available  until  October, 
information  in  the  UF-IFAS  study  and 
committee  discussions  indicate  that  the 
1997-98  season  production  will  be  near 
or  greater  than  the  1996-97  estimate  of 
30.8  million  boxes  of  red  seedless 
grapefiuit.  Committee  members  also 
stated  that  the  crop  is  sizing  well  and 
should  produce  a  greater  number  of 
larger  sizes  than  the  past  season.  Using 
this  information  on  the  1997-98  crop, 
the  committee  members  believe  that 
establishing  the  weekly  percentages  as 
recommended  will  provide  enough 
small  sizes  to  supply  those  markets 
without  disrupting  the  markets  for 
larger  sizes. 

Under  the  procedures  in  section 
905.153,  the  quantity  of  sizes  48  and/or 
56  red  seedless  grapefruit  that  may  be 
shipped  by  a  handler  during  a  regulated 
week  is  calculated  using  the 
recommended  percentage  for  that  week. 
By  taking  the  established  weekly 
percentage  times  the  average  weekly 
volume  of  red  grapefruit  handled  by 
such  handler  in  the  previous  five 
seasons,  handlers  can  calculate  the 
volume  of  sizes  48  and/or  56  they  may 
ship  in  a  regulated  week. 

An  average  week  has  been  calculated 
by  the  committee  for  each  handler  using 


the  following  formula.  The  total  red 
seedless  grapefruit  shipments  by  a 
handler  during  the  33  week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
in  May  diuing  the  previous  five  seasons 
are  added  and  divided  by  five  to 
establish  an  average  season.  This 
average  season  is  then  divided  by  the  33 
weeks  in  a  season  to  derive  the  average 
week.  This  average  week  is  the  base  for 
each  handler  for  each  of  the  1 1  weeks 
contained  in  the  regulation  period.  The 
applicable  weekly  percentage  is  then 
multiplied  by  a  handler's  average  weeL 
The  total  is  that  handler's  allotment  of 
sizes  48  and/or  56  red  seedless 
grapefruit  for  the  given  week. 

Under  this  interim  final  nile,  the 
calculated  allotment  is  the  amoimt  Of 
small  sized  red  seedless  grapefruit  a 
handler  can  ship.  If  the  minimmn  size 
established  under  section  905.52 
remains  at  size  56,  handlers  can  fill 
their  allotment  with  size  56,  size  48.  or 
a  combination  of  the  two  sizes  such  that 
the  total  of  these  shipments  are  within 
the  established  limits.  If  the  mininrnm 
size  under  the  order  is  48.  handlms  can 
fill  their  allotment  with  size  48  fruit 
such  that  the  total  of  these  shipments 
are  within  the  established  limits.  The 
committee  staff  will  perform  ^he 
specified  calculations  and  provide  them 
to  each  handler. 

To  illustrate,  suppose  Handler  A 
shipped  a  total  of  50.000  cartons.  64.600 
cartons,  45,000  cartons,  79,500  cartons, 
and  24,900  cartons  of  red  seedless 
grapefruit  in  the  last  five  seasons, 
respectively.  Adding  these  season  totals 
and  dividing  by  five  yields  an  average 
season  of  52,800  cartons.  The  average 
season  is  then  divided  by  33  weeks  to 
yield  an  average  week,  in  this  case, 
1 ,600  cartons.  This  is  handler  A's  base. 
Assuming  the  weekly  percentage  is  50 
percent,  this  percentage  is  then  applied 
to  the  handler's  base.  This  provides  this 
handler  with  a  weekly  allotment  of  800 
cartons  (1,600  x  .50)  of  size  48  and/or 
56. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  is  calculated  by  the 
committee  by  averaging  the  total 
shipments  for  the  seasons  they  did  ship 
red  seedless  grapefruit  during  the 
immediately  preceding  five  years  and 
dividing  that  average  by  33.  New 
handlers  with  no  record  of  shipments 
have  no  prior  period  on  vyhich  to  base 
their  average  week.  Therefore,  a  new 
handler  can  ship  small  sizes  up  to  the 
established  weekly  percentage  as  a 
percentage  of  their  total  volume  of 
shipments  during  their  first  shipping 
week.  Once  a  new  handler  has 
established  shipments,  their  average 
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week  is  calculated  as  an  average  of  the 
weeks  they  have  shipped  during  the 
current  season. 

This  interim  final  rule  establishes  a 
weekly  percentage  of  50  percent  for  the 
first  three  weeks  (September  15  through 
October  5),  35  percent  for  the  next  three 
weeks  (October  6  through  October  26), 
and  30  percent  for  the  remainder  of  the 
11  weeks  to  be  regulated.  The  regulatory 
period  runs  from  the  first  Monday  in 
September  (September  15, 1997) 
through  the  last  Sunday  in  November 
(November  30. 1997).  Each  regulation 
week  begins  Monday  at  12:00  a.m.  and 
ends  at  11:59  p.m.  the  following 
Sunday,  since  most  handlers  keep 
records  based  on  Monday  being  the 
beginning  of  the  work  week.  If 
necessary,  the  committee  can  meet  and 
recommend  changes  in  the  percentages 
to  the  Secretary  at  any  time  during  the 
regulatory  period. 

The  rules  and  regulations  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  When  regulation  is 
established  by  the  Secretary  for  a  given 
week,  the  committee  calculates  the 
quantity  of  small  red  seedless  grapefruit 
which  may  be  handled  by  each  handler. 
Section  905.153(d)  provides  allowances 
for  overshipments,  loans,  and  transfers 
of  allotment.  These  allowances  should 
allow  handlers  the  opportunity  to 
supply  their  markets  while  limiting  the 
iinpact  of  small  sizes  on  a  weekly  basis. 

During  any  week  for  which  the 
Secretary  has  fixed  the  percentage  of 
sizes  48  and/or  56  red  seedless 
grapefruit,  any  handler  can  handle  an 
amount  of  sizes  48  and/ or  56  red 
seedless  grapefruit  not  to  exceed  110 
percent  of  their  allotment  for  that  week. 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  allotment)  will  be  deducted 
frt>m  the  handler's  allotment  for  the 
following  week.  Overshipments  are  not 
allowed  during  week  11  because  there 
are  no  allotments  the  following  week 
from  which  to  deduct  the 
overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  will  not  be  carried 
forward  to  the  following  week. 
However,  a  handler  to  whom  an 
allotment  has  been  issued  can  lend  or 
transfer  all  or  part  of  such  allotment 
(excluding  the  overshipment  allowance) 
to  another  handler.  In  the  event  of  a 
loan,  each  party  will,  prior  to  the 
completion  of  the  loan  agreement,  notify 
the  committee  of  the  proposed  loan  and 
date  of  repayment.  If  a  transfer  of 
allotment  is  desired,  each  party  will 
promptly  notify  the  committee  so  that 
proper  adjustments  of  the  records  can  be 


made.  In  each  case,  the  committee  will 
confirm  in  writing  all  such  transactions 
prior  to  the  following  week.  The 
committee  can  also  act  on  behalf  of 
handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  is  at  the  discretion  of  the  handlers 
party  to  the  loan. 

The  committee  computes  each 
hemdler's  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  will  notify 
each  handler  prior  to  that  particular 
week  of  the  quemtity  of  sizes  48  and  56 
red  seedless  grapefruit  such  handler  can 
handle  during  a  particular  week,  making 
the  necessary  adjustments  for 
overshipments  and  loan  repayments. 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  Imshels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  under 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

During  committee  deliberations  at  the 
May  28,  1997,  meeting,  several  concerns 
were  raised  regarding  this  regulation. 
One  area  of  concern  was  the  possible 
impact  this  regulation  may  have  on 
exports.  Several  members  stated  that 
there  is  a  strong  demand  in  some  export 
markets  for  small  sizes.  Other  members 
responded  that  the  percentages  set  allow 
handlers  enough  volume  of  small  sizes 
to  meet  the  demand  in  these  markets.  It 
was  also  stated  that  any  shortfall  an 
individual  handler  might  have  can  be 
filled  by  loan  or  transfer.  There  was  also 
some  discussion  that  markets  that 
normally  demand  small  sizes  have 
shown  a  willingness  to  purchase  larger 
sizes.  In  addition,  committee  data 
indicate  that  the  majorify  of  export 
shipments  occur  after  the  11  week 
period  when  there  are  no  restrictions  on 
small  sizes. 

Another  concern  raised  was  the  effect 
this  rule  will  have  on  packouts.  It  was 
stated  that  this  rule  can  reduce  the 
volume  packed,  resulting  in  higher 
packinghouse  costs.  The  purpose  of  this 
rule  is  to  limit  the  volume  of  small  sizes 
marketed  early  in  the  season.  Larger 
sizes  can  be  substituted  for  smaller  sizes 
with  a  minimum  effect  on  overall 
shipments.  This  rule  may  require  more 
selective  picking  of  only  the  sizes 
desired,  something  that  many  growers 
are  doing  already.  The  UF-IFAS  study 


presented  indicated  that  it  would 
increase  returns  if  growers  would 
harvest  selectively  and  return  to  repick 
groves  as  the  grapefruit  sized.  This  also 
would  allow  growers  to  maximize 
returns  on  fresh  grapefruit  by  not 
picking  unprofitable  grades  and  sizes  of 
red  grapefruit  that  will  be  sent  to  the 
less  profitable  processing  market.  The 
study  also  indicated  that  selective 
harvesting  can  reduce  the  f.o.b.  cost  per 
carton.  Therefore,  this  action  should 
have  a  positive  impact  on  grower 
returns. 

Several  members  were  concerned 
about  what  would  happen  if  market 
conditions  were  to  change.  Other 
committee  members  responded  that  if 
industry  conditions  were  to  change  (for 
example,  if  there  was  a  freeze,  or  if  the 
grapefruit  was  not  sizing),  the 
committee  can  meet  and  recommend 
that  the  percentage  be  raised  to  allow  for 
more  small  sizes,  or  that  the  limits  be 
removed  all  together. 

Another  concern  raised  was  that 
market  share  could  be  lost  to  Texas. 
According  to  the  Economic  Analysis 
Branch  (EAB).  of  the  Fruit  and 
Vegetable  Division,  of  the  Agricultural 
Marketing  Service  (AMS),  limiting 
shipments  of  small  Florida  grapefruit 
will  probably  not  result  in  a  major  shift 
to  Texas  grapefruit  because  the  Texas 
industry  is  much  smaller  and  has  higher 
freight  costs  to  some  markets  supplied 
by  Florida.  The  UF-IFAS  study  made 
similar  findings.  Texas  production  is 
much  smaller  and  has  bsen  susceptible 
to  freezes  that  take  it  out  of  the  market. 
This  has  lessened  its  impact  on  the 
overall  grapefruit  market. 

One  handler  expressed  that  they  ship 
early  in  the  season  and  this  action  could 
be  very  restrictive.  Members  responded 
that  the  availability  of  loans  and 
transfers  address  these  concerns.  There 
was  also  discussion  of  how  restrictive 
this  rule  actually  is.  Based  on  shipments 
from  the  past  four  seasons,  available 
allotment  would  have  exceeded  actual 
shipments  for  each  of  the  first  three 
weeks  that  are  regulated  under  this  rule 
even  if  the  weekly  percentage  was  set  at 
25  percent.  In  the  three  seasons  prior  to 
last  season,  if  a  25  percent  restriction  on 
small  sizes  had  been  applied  during  the 
11  week  period,  only  an  average  of  4.2 
percent  of  overall  shipments  during  tllht 
period  would  have  been  affected.  This 
rule  affects  even  fewer  shipments  by 
establishing  less  restrictive  weekly 
percentages.  In  addition,  a  large 
percentage  of  this  volume  most  likely 
could  have  been  replaced  by  larger 
sizes.  A  sufficient  volume  of  small  sized 
red  grapefruit  is  still  allowed  into  ail 
chaimels  of  trade,  and  allowances  are  in 


place  to  help  handlers  address  any 
market  shortfall. 

At  the  August  26,  1997,  meeting,  the 
concern  was  raised  that  the  weekly 
percentages  recommended  were  not 
restrictive  enough.  Committee  members 
responded  that  not  all  available 
allotment  would  be  utilized,  and  that 
the  recommended  percentages  would 
still  restrict  shipments  of  small  sizes, 
while  providing  handlers  with 
flexibility  to  supply  those  markets  that 
demand  small  sizes. 

After  considering  the  concerns 
expressed,  and  the  available 
information,  th*e  committee  determined 
that  this  rule  was  needed  to  regulate 
shipments  of  small  sized  red  seedless 
grapefruit. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefruit, 
imports  of  that  commodify  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and/or  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibilify  Act  (RFA),  the 
AgriciUtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
regulatory  flexibilify  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  handlers 
subject  to  regulation  under  the  order 
and  approximately  11,000  growers  of 
citrus  in  the  regulated  area.  Small 
.  agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.601)  as  those  having 
aimual  receipts  of  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having^  annual  receipts 
of  less  than  $500,000. 

Based  on  the  Florida  Agricultural 
Statistics  Service  and  committee  data 
for  the  1995—96  season,  the  average 
annual  f.o.b.  price  for  fresh  Floric^  red 
grapefruit  during  the  1995-96  season 


was  $5.00  per  4/5  bushel  cartons  for  all 
grapefruit  shipments,  and  the  total 
shipments  for  the  1995-96  season  were 
23  million  cartons  of  grapefruit. 
Approximately  20  percent  of  all 
handlers  handled  60  percent  of  Florida 
grapefruit  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fruit 
and  products  which  are  not  included  in 
committee  data  but  would  contribute 
further  to  handler  receipts.  Using  the 
average  f.o.b.  price,  about  80  percent  of 
grapefruit  handlers  could  be  considered 
small  businesses  under  SBA's  definition 
and  about  20  percent  of  the  handlers 
could  be  considered  large  businesses. 
The  majority  of  Florida  grapefruit 
handlers,  and  growers  may  be  classified 
as  small  entities. 

The  committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  early  in  the  season  has 
contributed  to  below  production  cost 
returns  for  growers  and  lower  on  tree 
values.  For  the  past  few  seasons,  returns 
on  red  seedless  grapefruit  have  been  at 
all  time  lows,  often  not  returning  the 
cost  of  production.  On  tiee  prices  for 
red  seedless  grapefruit  have  declined 
steadily  from  $9.60  per  box  during  the 
1989-90  season,  to  $3.11  per  box  during 
the  1992-93  season,  to  $1.82  per  box 
during  the  1994-95  season,  to  $1.55  per 
box  during  the  1996-97  season.  The 
committee  believes  that  to  stabilize  the 
market  and  improve  returns  to  growers, 
demand  for  fresh  red  seedless  grapefruit 
must  be  stabilized  and  increased. 

Under  the  authority  of  section  905.52 
of  the  order,  this  rule  limits  the  volume 
of  small  red  seedless  grapefruit  entering 
the  fresh  market  for  each  week  of  the  1 1 
week  period  beginning  the  week  of 
September  15.  'The  rule  limits  the 
volimie  of  sizes  48  and/or  56  red 
seedless  grapefruit  by  establishing  the 
weekly  percentages  at  50  percent  for  the 
first  three  weeks  (September  15  through 
October  5),  35  percent  for  the  next  three 
weeks  (October  6  through  October  26), 
and  30  percent  for  the  remainder  of  the 
1 1  weeks.  Under  such  a  limitation,  the 
quantity  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  particular  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  recommended 
percentage  times  the  average  weekly 
volimie  of  red  grapefruit  handled  by 
such  handler  in  the  previous  five 
seasons,  the  committee  calculates  a 
handler's  weekly  allotment  of  small 
sizes.  This  rule  provides  a  supply  of 
small  sized  red  seedless  grapefruit 
sufficient  to  meet  market  demand, 
without  saturating  all  markets  with 
these  small  sizes.  This  rule  is  necessary 
to  help  stabilize  the  market  and  improve 
grower  returns. 


At  the  May  28,  1997,  meeting,  the 
committee  recommended  that  the 
percentage  for  each  of  the  11  weeks  be 
established  at  the  25  percent  level.  They 
reasoned  that  this  percentage,  when 
combined  with  the  average  weekly 
shipments  for  the  total  industry,  would 
provide  a  total  industry  allotment  of 
244,195  cartons  of  sizes  48  and/or  56 
red  seedless  grapefruit  per  regulated 
week.  This  percentage  would  have 
allowed  total  shipments  of  small  red 
seedless  grapefruit  to  approach  the 
250,000  carton  mark  during  regulated 
weeks  without  exceeding  it. 

The  committee  met  again  August  26, 
1997,  and  revisited  the  weekly 
percentage  issue.  The  committee 
recommended  that  the  weekly 
percentages  be  set  to  50  percent  for  the 
first  three  weeks  (September  15  through 
October  5).  35  percent  for  the  next  three 
weeks  (October  6  through  October  26). 
and  30  percent  for  the  remainder  of  the 
11  weeks. 

In  the  discussion  of  this  change,  the 
committee  reviewed  the  initial 
percentages  recommended,  the  current 
state  of  the  crop,  and  shipping 
information  from  past  seasons.  The 
committee  recognized  that  in  terms  of 
available  allotment,  even  establishing  a 
weekly  percentage  of  25  percent  for  the 
first  three  regulated  weeks  would  not  be 
restrictive.  Shipment  data  from  the  past 
four  seasons  indicate  that  available 
allotment  under  a  25  percent  Mstriction 
would  exceeded  actual  shipments  for 
each  of  the  first  three  weelu  that  are 
regulated  imder  this  rule. 

The  committee  determined  that  if 
available  allotment  would  exceed 
shipments  for  the  first  three  weeks  even 
when  establishing  a  percentage  of  25 
percent,  it  would  give  individual 
handlers  greater  flexibility  during  these 
three  weeks  to  establish  the  percentage 
at  50  percent  They  argued  that  this 
would  provide  each  handler  with 
additional  allotment  during  these  three 
weeks,  reducing  the  number  of  loans 
and  transfers  needed  to  utilize  the 
available  allotment,  yet  having  little  or 
no  affect  on  the  volume  of  small  sizes. 
The  committee  also  agreed  that  setting 
the  percentage  at  50  percent  would  still 
provide  some  restriction  should 
shipments  for  this  period  this  season 
exceed  past  quantities. 

For  the  remainder  of  the  11  weeks,  the 
committee  believed  that  the  weekly 
percentage  needed  to  be  tighter  than  50 
percent  which  would  impose  nearly  no 
restriction  but  greater  than  25  percent. 
The  issue  was  raised  regarding  the 
possible  market  impact  when  small 
sizes  exceed  250.000  cartons  in  a  week. 
The  committee  recognized  that  ideally. 
244.195  cartons  of  red  seedless 
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grapefruit  would  be  available  to  the 
industry  for  each  of  the  1 1  weeks  if  the 
percentage  was  set  at  25  percent. 
However,  the  committee  was  concerned 
that  the  true  amount  available  would  be 
lower.  Several  members  stated  that 
setting  a  weekly  percentage  at  25 
percent  to  approximate  the  250,000 
cartons  was  based  on  total  utilization  of 
allotment,  and  that  assumption  was 
unreasonable.  The  committee  agreed 
that  loans  and  transfers  are  beneficial, 
but  that  even  with  their  availability  a 
percentage  of  allotment  would  most 
likely  not  be  used. 

Several  other  members  raised 
concerns  about  focusing  too  much  on 
total  allotment  available,  rather  than  on 
allotment  per  handler.  Members 
concurred  that  the  season  for  red 
seedless  grapefruit  is  approximately  33 
weeks.  However,  this  did  not  mean  that 
every  handler  was  shipping  during  all 
33  weeks.  Using  33  weeks  to  divide  an 
average  season  to  calculate  an  average 
week  often  resulted  in  amounts  lower 
than  their  actual  weekly  shipments 
because  they  were  not  shipping  during 
all  33  weeks.  They  stated  that  applying 
a  25  percent  restriction  regulated  them 
at  a  level  closer  to  15  percent  of  their 
actual  shipments  during  the  regulation 
period. 

Based  on  this  discussion,  the 
committee  thought  a  weekly  percentage 
of  35  percent  for  the  regulation  weeks 
October  O^hrough  October  26  would  be 
a  more  appropriate  level.  They  believe 
that  because  total  allotment  will  not  be 
fully  utilized  and  the  way  individual 
handlers  are  affected,  this  level  would 
provide  a  sufficient  supply  of  small 
sizes  without  overly  exceeding  amounts 
that  would  negatively  affect  other 
markets. 

The  committee  further  recommended 
that  the  weekly  percentage  for  the 
remainder  of  the  1 1  weeks  be 
established  at  30  percent.  The 
committee  resolved  that  moving  into  the 
last  five  weeks  of  regulation  that  a 
tighter  percentage  was  desirable.  The 
committee  believed  that  as  industry 
moves  into  the  season  and  shipments 
increase,  that  a  weekly  percentage  of  30 
percent  provides  the  best  balance 
between  supply  and  demand  for  small 
sized  red  seedless  grapefruit. 

At  the  May  28,  1997,  meeting,  there 
was  discussion  regarding  the  expected 
impact  of  this  change  on  handlers  and 
growers  in  terms  of  cost.  EHscussion 
focused  on  the  possibility  that  market 
share  could  be  lost  to  Texas  and  that 
this  rule  could  increase  packinghouse 
costs.  According  to  EAB,  limiting 
shipments  of  small  Florida  grapefruit 
probably  will  not  result  in  a  major  shift 
to  Texas  grapefruit  because  the  Texas 


industry  is  much  smaller  and  has  higher 
freight  costs  to  some  markets  supplied 
by  Florida.  The  UF-IFAS  study  made 
similar  findings.  Texas  production  is 
much  smaller  and  has  been  susceptible 
to  freezes  that  take  it  out  of  the  market. 
This  has  lessened  its  impact  on  the 
overall  grapefruit  market. 

The  concern  about  packinghouse 
costs  was  that  this  action  means  lower 
packouts  which  may  increase  cost. 
However,  the  availability  of  loans  and 
transfers  provides  some  flexibility.  Also, 
this  rule  only  affects  small  sizes  and 
only  during  the  11  week  period.  By 
substituting  larger  sizes  and  using  loans 
and  transfers,  packouts  should  approach 
the  weekly  volume  of  seasons  prior  to 
this  rule. 

A  weekly  percentage  of  25  percent, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
would  provide  a  total  industry 
allotment  of  244.195  cartons  of  sizes  48 
and/or  56  red  seedless  grapefruit.  Based 
on  shipments  from  the  past  four 
seasons,  a  total  available  allotment  of 
244.195  cartons  would  exceed  actual 
shipments  for  each  of  the  first  three 
weeks  regulated  under  this  rule. 

In  addition,  if  a  25  percent  restriction 
on  small  sizes  had  been  applied  during 
the  11  week  period  in  the  three  seasons 
prior  to  last  season,  an  average  of  4.2 
percent  of  overall  shipments  during  that 
period  would  have  been  affected.  This 
rule  affects  even  fewer  shipments  by 
establishing  less  restrictive  weekly 
percentages.  In  addition,  a  large 
[>ercentage  of  this  volume  most  likely 
could  have  been  replaced  by  larger 
sizes.  Under  this  rule  a  sufficient 
volume  of  small  sized  red  grapefruit  is 
still  allowed  into  all  channels  of  trade, 
and  allowances  are  in  place  to  help 
handlers  address  any  market  shortifiall. 
Therefore,  the  overall  impact  on  total 
seasonal  shipments  and  on  industry  cost 
should  be  minimal. 

The  committee  also  discussed  the 
state  of  the  market  and  the  cost  of  doing 
nothing.  Ehuing  the  past  three  seasons, 
sizes  48  and  56  accounted  for  34  percent 
of  total  shipments  during  the  11  week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments.  For  the  remainder  of  the 
season,  sizes  48  and  56  represent  only 
26  percent  of  total  shipments.  While 
there  is  a  market  for  early  grapefruit,  the 
shipment  of  large  quantities  of  small  red 
seedless  grapefruit  in  a  short  period 
oversupplies  the  fresh  market  for  these 
sizes  and  negatively  impacts  the  market 
for  all  sizes. 

The  early  season  crop  tends  to  have 
a  greater  percentage  of  small  sizes.  The 
large  volume  of  smaller,  lower  priced 
fruit  drives  down  the  price  for  all  sizes. 


Early  in  the  season,  larger  sized  fruit 
commands  a  premium  price.  In  some 
cases,  the  f.o.b.  is  $4  to  $6  a  carton  more 
than  for  the  smaller  sizes.  In  early 
October,  the  f.o.b.  for  a  size  27  averages 
around  $10.00  per  carton.  This 
compares  to  an  average  f.o.b.  of  $5.50 
per  carton  for  size  56.  By  the  end  of  the 
11  week  period  outlined  in  this  rule,  the 
f.o.b.  for  large  sizes  has  dropped  to 
within  two  dollars  of  the  price  for  small 
sizes. 

In  the  past  three  seasons,  during  the 
period  covered  by  this  rule,  prices  of  red 
seedless  grapefruit  have  fallen  froih  a 
weighted  average  f.o.b.  of  $7.80  per 
carton  to  an  average  f.o.b.  of  $5.50  per 
carton.  Even  though  later  in  the  season 
the  crop  has  sized  to  naturally  limit  the 
amount  of  smaller  sizes  available  for 
shipment,  the  price  structure  in  the 
market  has  already  been  negatively 
affected.  This  leaves  the  f.o.b.  for  all 
sizes  around  $5.00  to  $6.00  per  carton 
for  the  rest  of  the  season. 

As  previously  stated,  the  on  tree  price 
of  red  seedless  grapefruit  has  also  been 
felling.  On  tree  prices  for  fresh  red 
seedless  grapefruit  have  declined 
steadily  from  $9.60  per  box  during  the 
1989-90  season,  to  $3.11  per  box  during 
the  1992-93  season,  to  $1.82  per  box 
during  the  1994-95  season,  to  $1.55  per 
box  during  the  1996-97  season.  In  many 
cases,  prices  during  the  past  two 
seasons  have  provided  returns  less  than 
production  costs.  This  price  reduction 
could  force  many  small  growers  out  of 
business.  If  no  action  is  taken,  the  UF- 
IFAS  study  indicates  that  on  tree  returns 
will  remain  at  levels  around  $1.50. 

This  rule  provides  a  supply  of  small 
sized  red  seedless  grapefruit  to  meet 
market  demand,  without  saturating  all 
markets  with  these  small  sizes.  The 
committee  believes  that  if  the  supply  of 
small  sizes  were  limited  early  in  the 
season,  prices  can  be  stabilized  at  a 
higher  level.  This  provides  increased 
returns  for  growers.  In  addition,  if  more 
small  grapefruit  were  allowed  to  remain 
on  the  tree  to  increase  in  size  and 
maturity,  it  could  provide  greater 
returns  to  growers. 

The  committee  surveyed  shipment 
data  covering  the  1 1  week  regulatory 
period  for  the  last  four  seasons  and 
examined  tables  outlining  weekly  f.o.b. 
figures  for  each  size.  The  committee 
believes  that  if  shipments  of  small  sizes 
can  be  maintained  at  around  250,000 
cartons  a  week,  prices  should  stabilize 
and  demand  for  larger,  more  profitable 
sizes  should  increase.  The  established 
weekly  percentages,  when  combined 
with  the  average  weekly  shipments  for 
the  total  industry,  should  help  maintain 
industry  shipments  of  sizes  48  and/or 
56  red  seedless  grapefruit  at  quantities 
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close  to  the  250.000  carton  level  per 
regulated  week.  A  stabilized  price  that 
returns  a  fair  market  value  benefits  both 
small  and  large  growers  and  handlers. 
This  rule  may  require  more  selective 
picking  of  only  the  sizes  desired, 
something  that  many  growers  are  doing 
already.  The  UF-IFAS  study  indicated 
that  returns  could  increase  if  growers 
harvest  selectively  and  return  to  repick 
groves  as  the  grapefruit  sized.  This  also 
allows  growers  to  maximize  returns  on 
fresh  grapefruit  by  not  picking 
unprofitable  grades  and  sizes  of  red 
grapefruit  that  are  sent  to  the  less 
profitable  processing  market.  The  study 
indicated  that  selective  harvesting  can 
reduce  the  f.o.b.  cost  per  carton.  The 
study  also  indicates  that  increasing 
minimum  size  restrictions  could  help  to 
raise  returns. 

Fifty-nine  percent  of  red  seedless 
grapefruit  is  shipped  to  fresh  market 
channels.  There  is  a  processing  outlet 
for  grapefruit  not  sold  into  the  fresh 
market.  However,  the  vast  majority  of 
processing  is  squeezing  the  grapefruit 
for  juice.  Because  of  the  properties  of 
the  juice  of  red  seedless  grapefruit, 
including  problems  with  color,  the 
processing  outlet  is  limited,  and  not 
currently  profitable.  Therefore,  it  is 
essential  that  the  market  for  fresh  red 
grapefruit  be  fostered  and  maintained. 
Any  costs  associated  with  this  action  are 
only  for  the  1 1  week  regulatory  period. 
However,  benefits  from  this  action 
could  stretch  throughput  the  entire  33 
week  season.  Even  if  this  action  was 
successful  only  in  raising  returns  a  few 
pennies  a  carton,  when  applied  to  34 
million  cartons  of  red  seedless 
grapefruit  shipped  to  the  fresh  market, 
the  benefits  should  more  than  outweigh 
the  costs. 

The  limits  established  under  this 
action  are  based  on  percentages  applied 
to  a  handler's  average  week.  This 
process  was  established  by  the 
committee  because  it  was  the  most 
equitable.  All  handlers  have  access  to 
loans  and  transfers.  Handlers  and 
growerff  both  will  benefit  from  increased 
returns.  The  costs  or  benefits  of  this  rule 
are  not  expected  to  be 
disproportionately  more  or  less  for 
small  handlers  or  growers  than  for  larger 
entities. 

The  committee  discussed  alternatives 
to  this  action.  The  committee  discussed 
eliminating  shipments  of  size  56 
grapefruit  all  together.  Several  members 
expressed  that  there  is  a  meu-ket  for  size 
56  grapefruit.  Members  favored  the 
percentage  rule  recommended  because 
it  supplies  a  sufficient  quantity  of  small 
sizes  should  there  be  a  demand  for  size 
56.  Therefore,  the  motion  to  eliminate 
size  56  was  rejected.  Another  alternative 


discussed  was  to  do  nothing.  However, 
the  committee  rejected  this  option, 
taking  in  account  that  retiims  would 
remain  stagnant  without  action.  Thus, 
the  majority  of  committee  members 
agreed  that  weekly  percentages  should 
be  established  as  recommended  for  the 
shipment  of  small  sized  red  seedless 
grapefruit  for  the  11  week  period 
beginning  September  15,  1997. 

This  nue  cnanges  the  requirements 
under  the  Florida  citrus  marinating 
order.  Handlers  utilizing  the  flexibility 
of  the  loan  and  transfff  aspects  of  this 
action  are  required  to  submit  a  form  to 
the  committee.  The  rule  increases  the 
reporting  burden  on  approximately  80 
handlers  of  red  seedless  grapefruit  who 
will  be  taking  about  0.03  hour  to 
complete  each  report  regarding 
allotment  loans  or  transfers.  The 
information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  and  assigned  OMB 
number  0581-0094.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  i>eriodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule.  However,  red  seedless 
grapefruit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefridt  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627).  Further,  the 
public  comments  received  concerning 
the  proposal  did  not  address  the  initial 
regulatory  flexibility  analysis. 

In  addition,  the  committee  meetings 
were  widely  publicized  throughout  the 
citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  28. 1997. 
meeting  and  the  August  26. 1997. 
meeting  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Tuesday,  July  29, 1997  (62 
FR  40482).  Copies  of  the  rule  were 
mailed  or  sent  via  facsimile  to  all 
committee  members  and  to  grapefruit 
growers  and  handlers.  The  rule  was  also 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register. 
A  15-day  comment  period  was 
provided  to  allow  interested  persons  to 


respond  to  the  proposal.  Fifteen  days 
was  deemed  appropriate  because  this 
rule  needs  to  be  in  place  as  soon  as 
possible  since  handlers  begin  shipping 
grapefruit  in  September  and  handlers 
need  time  to  consider  their  allotment 
and  how  best  to  service  their  customers. 
The  comment  period  ended  August  13, 
1997.  Thirty  five  comments  were 
received. 

As  previously  stated,  subsequent  to 
the  end  of  the  comment  period,  the 
committee  met  and  recommended 
modifying  its  original  recommendation. 
The  committee  recommended  that  the 
weekly  percentages  be  changed  from  25 
percent  for  each  of  the  11  regulated 
weeks  to  50  percent  for  the  first  three 
weeks  (September  15  through  October 
5),  35  percent  for  the  next  three  weeks 
(October  6  through  October  26),  and  30 
percent  for  the  remainder  of  the  11 
weeks.  Because  of  this  recommendation, 
the  Department  has  determined  that 
interested  parties  should  be  provided 
the  opportunity  to  comment  on  the 
changes  to  the  original 
recommendation.  However,  the 
Department  has  further  determined  that 
extending  the  comment  period  with  no 
percentages  in  efiiect  limiting  the 
shipments  of  small  red  seedless 
grapefruit  when  the  period  of  regulation 
begins  would  be  detrimental  to  the 
industry.  Therefore,  the  Department  is 
instituting  the  regulations  on  small  red 
seedless  grapefiuit  through  this  interim 
final  rule  which  will  allow  10 
additional  days  to  comment  The 
discussion  on  the  comments  to  the 
proposed  rule  follow. 

Tnirty-five  comments  were  received, 
twenty-four  in  favor  and  eleven  in 
opposition  to  the  proposed  rule.  Three 
additional  comments  in  fovor  of  the 
proposed  rule  were  received  after  the 
closing  date  for  comments.  The  vast 
majority  of  the  points  made  by  the 
commenters  were  thoroughly  discussed 
prior  to  the  committee  vote. 

The  manager  of  the  committee 
submitted  a  comment  to  the  proposed 
rule.  It  stated  that  the  committee  went 
to  great  lengths  to  ensure  that  the  entire 
Florida  citrus  industry  had  an 
opportunity  to  discuss  or  comment  on 
this  rule.  The  committee  met  three  times 
in  a  sixty  day  period  to  review  and 
consider  this  nile.  This  included  a 
meeting  where  an  economic  study  on 
the  grapefruit  industry  prepared  by  UF* 
IF  AS  was  presented.  The  conunent 
stated  that  after  these  meetings  and 
discussion  the  committee  voted  to 
implement  a  weekly  percentage  for  each 
week  in  the  regulatory  period.  The 
comment  further  stated  that  this  action 
was  considered  and  recommended  by 
the  Florida  Citrus  Commission  and  its 
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appointed  subcommittee  the  Grapefruit 
Advisory  Council.  The  comment  also 
affirmed  that  prior  to  the  May  28. 1997, 
committee  meeting,  all  Florida  fresh 
citrus  fruit  shippers  were  notified  of 
their  average  weekly  base. 

In  their  comments,  most  of  the 
producers  and  handlers  supporting  the 
rule  confirmed  their  support  for  the 
need  to  regulate  the  volume  of  small 
sizes  this  season.  Many  referenced  the 
procedures  established  to  regulate  the 
small  sizes  in  their  comments, 
indicating  that  they  contributed  to  the 
support  of  this  regulation. 

Fifteen  commenters  stated  specifically 
that  the  over  shipment  of  small  sizes 
early  in  the  season  has  resulted  in 
reduced  prices.  Eleven  comments 
expressed  that  this  regulation  brings  the 
early  volume  of  small  size  red  grapefruit 
to  levels  similar  to  weekly  shipments 
during  most  of  the  season.  Nine 
commenters  wrote  that  total  industry 
shipments  average  around  one  million 
cartons  per  week,  and  that  during  the 
regular  part  of  the  season,  small  sizes 
account  for  around  25  percent  of 
shipments  or  250,000  cartons.  This 
regulation  limits  early  shipments  of 
small  sized  red  seedless  grapefruit  to 
levels  close  to  this  amount.  Six 
commenters  further  stated  that  the 
regulatory  period  was  the  appropriate 
length,  ending  as  shipments  begin  to 
adjust  naturally  due  to  the  fruit  sizing. 

Many  commenters  discussed  the 
market  stabilizing  benefits  they  expect 
from  of  this  regulation.  Five  comments 
stated  that  this  action  will  dampen 
spikes  in  the  levels  of  shipments  that 
lead  to  predatory  pricing.  Five  also 
stated  that  this  action  will  provide 
steadier,  more  l>alanced  marketing  that 
is  less  disruptive  to  markets.  Four 
commenters  expressed  that  with  the 
regulation  in  place,  there  will  be  a  good 
flow  of  all  sizes  to  market. 

The  comments  also  discussed  the 
fairness  of  the  rule.  Seven  commenters 
contended  that  this  action  is  fair  to  all 
growing  areas  and  shippers.  Several  of 
the  commenters  favoring  this  action 
stated  they  had  groves  in  more  than  one 
growing  region.  They  said  they  did  not 
believe  this  action  benefited  one  area  at 
the  expense  of  another.  Another 
commenter  stated  that  the  regulation 
affects  part  and  only  part  of  everyone's 
shipments.  Ten  referenced  the  use  of  an 
average  week  as  promoting  fairness. 
They  stated  that  this  provided  allotment 
to  all  shippers,  not  just  those  who  had 
shipped  early  in  the  past,  thus  giving 
everyone  allotment  to  service  the  early 
markets.  Seven  expressed  that  the 
availability  of  transfers  will  also  help 
spread  allotment  to  those  who  need  it. 


Seven  conunents  also  asserted  that  this 
action  will  not  be  unfair  to  consumers. 

Several  comments  inferred  that  this 
regulation  actually  promotes  fairness. 
Five  commenters  believe  this  regulation 
will  prevent  the  oversupply  of  small 
sizes  early  that  negatively  affects  prices 
before  the  majority  of  growers  are  in  the 
market.  Two  comments  said  the  rule 
will  help  address  to  beat  the  crowd 
mentality  of  pushing  fruit  on  to  the 
market.  This  regulation  may  help 
stabilize  prices,  providing  better  returns 
throughout  the  selSbn,  and  benefiting 
all  growers,  not  just  those  in  the  market 
early. 

Several  conunents  indicated  that  this 
regulation  will  make  growers  plan 
ahead  on  what  is  harvested.  Three 
comments  stated  they  have  already  been 
holding  back  on  picking  sizes  48  and  56, 
allowing  them  to  size.  They  said  this 
has  enabled  them  to  provide  larger, 
higher  quality  fruit  to  their  customers. 
Two  of  the  three  stated  specifically  that 
selective  picking  has  resulted  in  better 
returns.  Two  additional  commenters 
also  stated  that  they  have  been  using 
spot  picking  effectively. 

The  remaining  eleven  commenters 
raised  several  issues  opposing  the 
limitation  of  small  sizes.  Many 
commenters  who  raised  objections  to 
this  action  posed  concerns  regarding  the 
possible  loss  of  markets  and  the  impact 
the  rule  will  have  on  different  regions 
of  the  production  area.  Each  issue  raised 
is  addressed  herein. 

Eight  of  the  comments  received 
opposing  this  action  stated  that  there  are 
strong  markets  for  small  sizes, 
particularly  in  the  export  markets.  Many 
of  these  commenters  believe  that  this 
rule  will  keep  Florida  from  being  able 
to  service  these  markets  and  that  they 
will  be  lost  to  Texas  and  foreign 
competitors.  These  concerns  were  raised 
and  discussed  at  the  committee  meeting. 

As  stated  above,  the  purpose  of  this 
regulation  is  not  to  eliminate  the 
marketing  of  sizes  48  and  56.  but  rather 
to  prevent  the  overshipment  of  such 
sizes  from  sat\irating  all  markets.  In 
making  its  recommendations,  the 
committee  recognized  that  markets  exist 
for  small  sizes.  That  is  why  they 
recommended  limiting  the  volimie  of 
small  sizes  instead  of  eliminating  them. 
In  making  its  recommendation  for  a 
weekly  percentage  of  size,  the 
committee  considered  the  markets 
available  for  small  sizes  and  set  a 
weekly  percentage  sufficient  to  address 
these  markets.  They  also  considered 
what  percentage  of  the  volume  did 
small  sizes  represent  during  most  of  the 
season.  They  used  this  information  to 
recommend  a  weekly  percentage  for 
each  of  the  regulated  weeks. 


Sales  of  smaller  sizes  continue 
throughout  the  season,  with  certain 
markets  preferring  the  small  sizes. 
Examining  the  demand  for  small  sizes 
across  the  season  gives  a  picture  of  the 
level  of  that  demand.  During  most  of  the 
season,  sizes  48  and  56  represent  only 
26  percent  of  total  shipments. 
Comments  received  stated  that  total 
industry  shipments  average  around  one 
million  cartons  per  week,  and  that 
duriug  most  of  the  season,  small  sizes 
account  for  around  25  percent  of 
shipments  or  250,000  cartons.  However, 
sizes  48  and  56  accounted  for  34  percent 
of  total  shipments  during  the  11  week 
regulatory  period  the  past  three  seasons, 
with  the  average  weekly  percentage 
exceeding  40  percent  of  shipments. 

The  weekly  percentages,  when 
combined  with  the  average  weekly 
shipments  for  the  total  industry,  provide 
for  a  total  weekly  industry  allotment  of 
sizes  48  and/or  56  red  seedless 
grapefixiit  per  regulated  week.  A  weekly 
percentage  of  26  percent,  the  percentage 
of  small  sizes  to  total  shipments  during 
most  of  the  season,  would  provide  a 
weekly  allotment  of  about  254,000 
cartons.  The  established  percentages 
provide  additional  cartons  above  this 
amount,  allowing  the  industry  to  service 
the  markets  for  small  sizes  while 
providing  restrictions  to  prevent  total 
saturation  of  all  markets  with  these 
sizes.  The  established  percentages  will 
help  bring  the  early  volume  of  small 
size  red  grapefruit  to  levels  similar  to 
weekly  shipments  during  most  of  the 
season. 

In  terms  of  exports  of  red  seedless 
grapefruit,  volume  has  averaged  around 
3.779.650  cartons  from  September 
through  November.  Based  on 
information  available  on  sizes  exported, 
on  average  43  percent  of  the  exports 
from  the  Interior  region  are  larger  than 
size  48.  and  61  percent  of  the  exports 
from  the  Indian  River  region  are  larger 
than  size  48.  Total  allotment  available 
during  the  1 1  weeks  as  established  by 
the  percentages  in  this  rule  exceed  the 
average  volume  of  exports  during  the 
regulation  period.  Considering  the 
export  data  from  these  two  regions,  and 
the  fact  that  the  Indian  River  region 
accounted  for  74  percent  of  exports 
during  the  11  week  period  this  past 
season,  the  allotment  of  small  sizes 
provided  under  this  rule  should  be 
sufficient  to  service  export  demand  for 
small  sizes. 

In  addition,  in  the  three  seasons  prior 
to  last  season,  if  a  25  percent  restriction 
on  small  sizes  had  been  applied  during 
the  11  week  period,  only  an  average  of 
4.2  percent  of  overall  shipments  during 
that  period  would  have  been  affected. 
This  rule  establishes  less  restrictive 
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weekly  percentages  and  will  affect  even 
fewer  shipments.  In  addition,  a  large 
percentage  of  this  volume  most  likely 
could  have  been  replaced  by  larger 
sizes.  Thus,  the  available  allotment 
should  be  sufficient  to  address  the 
demand  for  small  sizes,  allowing 
Florida  to  maintain  those  markets. 

The  provisions  of  this  rule  also 
provide  for  overshipments.  loans  and 
transfers.  These  allowances  are 
provided  to  move  allotment  to  those 
who  have  markets  for  smaller  grapefruit. 
Any  shortage  an  individual  handler 
might  have  in  allotment  may  be  filled  by 
loan  or  transfer.  The  committee 
discussion  also  indicated  that  markets 
that  normally  demand  small  sizes  have 
shown  a  willingness  to  purchase  larger 
sizes.  Therefore,  a  sufficient  volimie  of 
small  sized  red  grapefiuit  should  be 
available  for  all  chaimels  of  trade,  and 
allowances  are  in  place  to  help  handlers 
address  their  specific  market  needs. 

In  regards  to  Texas  or  foreign 
competitors  taking  markets  from 
Florida,  available  information  indicates 
that  this  should  not  be  a  significant 
problem.  As  mentioned  earlier, 
according  to  EAB,  limiting  shipments  of 
small  Florida  grapefruit  would  probably 
not  result  in  a  major  shift  to  Texas 
grapefruit  because  the  Texas  industry  is 
much  smaller  and  would  have  higher 
freight  costs  to  some  markets  supplied 
by  Florida.  The  UF-IFAS  study  made 
similar  findings.  Texas  production  is 
much  smaller  and  has  been  susceptible 
to  freezes  that  take  it  out  of  the  market. 
This  has  lessened  its  impact  on  the 
overall  grapefruit  market.  In  terms  of 
foreign  competition,  the  UF-IFAS  study 
determined  that  current  foreign 
competition  is  minimal.  It  also  infers 
that  even  in  cases  of  tightened 
standards,  foreign  competitors  are  not 
likely  to  take  market  share  from  Florida. 

Four  comments  asserted  that  the 
market  forces  of  supply  and  demand 
should  be  relied  upon  to  regulate  the 
market.  The  declaration  of  policy  in  the 
Act  includes  a  provision  concerning 
establishing  and  maintaining  such 
orderly  marketing  conditions  as  will 
provide,  in  the  interests  of  producers 
and  consumers,  an  orderly  flow  of  the 
supply  of  a  commodity  tlu-oughout  the 
normal  marketing  season  to  avoid 
unreasonable  fluctuations  in  supplies 
and  prices.  As  previously  stated,  during 
the  11  week  period  of  regulation,  prices 
have  dropped  considerably.  This  is 
thought  to  stem  from  an  oversupply  of 
small  sizes  early  in  the  season. 

Limiting  the  quantity  of  small  red 
seedless  grapefiuit  that  handlers  may 
handle  early  in  the  season  is  expected 
to  contribute  to  the  Act's  objectives  of 
orderly  marketing  and  improving 


producers'  retiims.  This  regulation 
provides  a  practical  system  to  control 
the  volume  of  small  red  seedless 
grapefruit  early  in  the  season,  reducing 
gluts  of  small  sizes,  enhancing  producer 
returns  and  stabilizing  the  markets  for 
all  sizes.  Thus,  the  rule  promotes 
orderly  marketing  by  avoiding  price- 
depressing  oversupplies  of  small  sizes 
during  the  first  few  months  of  the 
season  when  supplies  are  heaviest. 

Four  comments  stated  that  the 
benefits  of  this  rule  are  regional.  Two 
comments  alleged  that  this  rule  benefits 
one  growing  area  at  the  expense  of 
another.  They  state  that  fruit  grown  in 
the  Gulf  region  reaches  maturity  before 
other  areas  in  the  State.  One  comment 
attested  that  past  seasonal  data  indicates 
that  in  some  years,  the  Gulf  area 
represents  90  percent  of  shipments 
during  the  first  week  of  the  regulation 
period,  and  50  percent  of  shipments 
during  the  first  three  weeks.  The 
commenter  stated  further  that  cutting 
three-quarters  of  their  shipping  volume 
will  significantly  reduce  their  returns. 

As  previously  stated,  this  rule  limits 
the  volume  of  small  sizes  that  can  be 
shipped  during  the  first  1 1  weeks  of  a 
season.  The  rule  only  affects  sizes  48 
and/or  56.  there  are  no  restrictions  on 
large  sizes.  Because  of  the  way 
allotment  is  calculated,  shipments  from 
past  seasons  indicate  that  there  will  be 
more  allotment  available  during  the  first 
three  weeks  of  the  regulation  period 
than  there  are  shipments  of  small  sizes. 
Therefore,  regardless  of  a  handler's 
location,  with  the  availability  of  loans 
and  transfers,  their  shipments  should 
not  be  restricted  during  these  first  three 
weeks,  even  if  their  entire  supply 
consists  of  small  sizes. 

One  of  the  comments  alleges  that 
growers  in  other  regions,  particularly 
the  Indian  River  area,  realize  that  there 
is  a  market  for  small  sizes,  and  the  11 
week  period  was  established  to  prevent 
Gulf  growers  from  selling  their  small 
sizes  early  in  the  season.  The 
commenter  contends  the  other  areas 
support  this  rule  because  they  want  the 
opportunity  to  sell  these  sizes  when 
their  fruit  matures. 

Again,  this  regulation  only  limits  the 
volume  of  small  sizes,  it  does  not 
eliminate  them.  There  are  no 
restrictions  on  large  sizes.  With  their 
allotment,  and  the  availability  of  loans 
and  transfers,  handlers  should  be  able  to 
address  the  markets  demanding  small 
sizes. 

In  terms  of  maturity,  the  Gulf  area  is 
normally  the  first  region  to  begin 
shipping.  Ehiring  the  weeks  in 
September,  they  do  represent  the 
majority  of  domestic  shipments. 
However,  when  total  shipments. 


domestic  and  export  are  considered,  the 
Indian  River  area  has  averaged  similar 
or  higher  shipments  than  the  Gulf  in 
September  the  past  three  seasons.  In 
October  and  November,  both  of  which 
are  included  in  this  regulation,  the 
shipping  totals  from  the  Indian  River 
area  sul»tantially  exceed  the  totals  from 
other  regions.  The  shipment  figures  do 
not  support  the  claims  of  regional 
inequity. 

Several  comments  expressed  how 
profitable  the  early  markets  are  due  to 
the  high  prices  available  during  the 
early  season.  This  regulation  is  not  an 
attempt  to  keep  individuals  from  taking 
advantage  of  these  markets.  The  goal  of 
this  rule  is  to  control  the  volume  of 
small  sizes  to  keep  them  from  saturating 
all  markets  and  dragging  down  prices. 
By  doing  so,  this  action  may  buoy  prices 
providing  better  returns  throughout  the 
season,  not  just  during  the  first  three 
weeks. 

Granted,  there  is  a  profitable  market 
for  small  sizes  early  in  the  season. 
However,  there  is  an  opportunity  for 
those  that  do  not  market  responsibly  to 
dump  small  sizes  on  the  market,  eariy 
in  the  season.  This  appears  to  be 
occurring  presently.  "The  red  seedless 
grapefruit  season  is  longer  than  a  few 
weeks.  Taking  profits  early  in  the  season 
at  the  expense  of  far  lower  returns  for 
the  remainder  of  the  season  does  not 
provide  for  orderly  marketing  or 
reasonable  returns  to  growers.  The 
Department  must  consider  the  situation 
of  all  growers  covered  under  the  order. 
It  is  in  the  interest  of  all  areas  that 
adequate  funds  are  returned  to  the 
grower  throughout  the  season.  This  is 
best  accomplished  by  providing  stable, 
reasonable  returns  throughout  the 
season. 

Another  comment  argued  that  the 
vote  of  the  committee  signals  a  lack  of 
consensus  on  this  issue  and  the  industry 
is  not  united  in  its  support.  In  the 
marketing  order,  the  voting 
requirements  necessary  to  recommend 
regulation  are  clearly  stated.  The  order 
states  that  for  any  decision  or 
recommendation  of  the  committee  to  be 
valid,  ten  concurring  votes,  five  of 
which  must  be  grower  votes,  shall  be 
necessary.  The  committee  vote 
supporting  this  regulation  met  these 
requirements.  In  terms  of  industry 
support,  all  industry  members  had 
ample  opportunity  to  express  their 
opinions  on  this  issue.  The  Department 
considered  all  views  expressed  prior  to 
instituting  this  interim  final  rule. 

One  commenter  stated  that  there  are 
seasons  when  there  are  no  large  sizes 
available  during  the  eafly  season.  The 
committee  meets  each  season  to 
consider  implementing  the  procedures 
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to  control  the  volume  of  small  sizes 
early  in  the  season.  One  of  the  things 
the  committee  considers,  is  the  status  of 
the  crop  in  terms  of  size.  In  seasons 
where  fruit  is  rxmning  small,  the 
committee  could  establish  a  higher 
percentage  to  allow  for  more  small  sizes 
or  choose  not  to  establish  regulation.  In 
the  case  of  this  season,  the  committee 
indicated  that  fruit  was  sizing  well. 
However,  if  there  is  a  change  in  the 
status  of  the  fruit  or  the  market,  the 
committee  could  meet  and  vote  to 
increase  the  percentage  to  allow  for 
more  smaU  sizes,  or  eliminate  the 
regulation  altogether. 

This  same  commenter  also  asserts  that 
enforcing  this  rule  will  create  an 
administrative  problem  and  will  create 
a  market  for  allotment.  The  committee 
staff  has  already  calculated  and 
distributed  the  allotment  for  each 
handler.  Information  supplied  by  the 
Federal  State  Inspection  Service  will  be 
used  to  determine  compliance  with  this 
rule.  Violators  will  be  subject  to  the 
penalties  provided  for  under  the  Act. 
The  committee  staff  will  also  collect 
information  regarding  loans  and 
transfers.  It  is  expected  that  allotment 
itself  should  not  have  a  monetary  value, 
although  it  certainly  may  be  transferred 
and  loaned  between  handlers. 

In  another  comment,  a  handler  stated 
that  they  have  a  responsibility  to  their 
stockholders,  and  that  miming  its 
facility  at  maximum  volume  provides 
them  a  higher  return  on  their  dollar.  A 
handler  that  charges  growers  per  field 
box  does  increase  its  revenue  by 
handling  the  greatest  number  of  boxes  it 
can.  The  Department  takes  into  account 
all  those  affected  by  a  particular  action. 
However,  the  order  benefits  growers 
through  orderly  marketing  and 
improved  returns.  This  rule  is  an 
attempt  to  do  both.  The  purpose  of  this 
rule  is  to  limit  the  volume  of  small  sizes 
marketed  early  in  the  season.  In  the 
three  seasons  prior  to  last  season,  if  a  25 
percent  restriction  on  small  sizes  had 
been  applied  during  the  11  week  period, 
only  an  average  of  4.2  percent  of  overall 
shipments  during  that  period  would 
have  been  affected.  This  rule  establishes 
less  restrictive  weekly  percentages  and 
will  affect  even  fewer  shipments.  In 
addition,  a  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes.  A  sufficient 
volume  of  small  sized  red  grapefruit  is 
still  allowed  into  all  channels  of  trade, 
and  allowances  are  in  place  to  help 
handlers  address  any  market  shortJEall. 

Several  comments  said  that  increasing 
standards  will  raise  the  amount  of  fruit 
that  does  not  meJt  the  requirements  to 
be  packed  fresh,  thereby  increasing 
eliminations  going  to  the  processor  and 


lowering  grower  retiims.  This  rule 
controls  the  volume  of  small  sizes.  It  is 
only  in  effect  during  the  first  1 1  weeks 
of  the  season.  As  some  comments  to  this 
rule  stated,  it  may  cause  growers  to  plan 
their  harvest.  U  a  grove  has  a  significant 
amount  of  small  sizes,  it  may  benefit  the 
grower  to  delay  harvesting  until  the  fruit 
sizes.  Several  comments  stated  that  they 
had  used  this  selective  picking 
successfully  in  the  past. 

Another  option  considered  by  the 
commenter  would  be  to  spot  pick,  but 
he  stated  that  was  expensive.  However, 
two  comments  received  on  this  rule 
were  from  growers  who  are  using  spot 
picking  effectively.  Also,  information 
provided  by  the  UF-IFAS  study 
indicated  that  it  would  increase  retiims 
if  growers  would  harvest  selectively  and 
retiim  to  repick  groves  as  the  grapefrnit 
sized.  Growers  could  maximize  returns 
on  fresh  grapefruit  by  not  picking 
unprofitable  grades  and  sizes  of  red 
grapefruit  that  will  be  sent  to  the  less 
profitable  processing  market.  The  study 
also  indicated  that  selective  harvesting 
can  reduce  the  f.o.b.  cost  per  carton,  and 
increase  packout  rates  over  clean 
harvesting. 

Another  comment  stated  that  this  rule 
will  make  the  current  problems  with 
grapefruit  worse.  It  said  the  rule  will 
decrease  the  market  window,  further 
depressing  prices.  It  also  said  that  this 
action  will  increase  the  total  volume  by 
people  picking  large  sizes  and  allowing 
small  fniit  to  size,  thereby  increasing 
the  total  number  of  boxes  available  later 
in  the  season  when  prices  barely  cover 
costs.  This  regulation  does  not  shorten 
the  marketing  window.  The  rule 
provides  for  a  sufficient  amount  of  small 
sizes  and  places  no  restrictions  on  larger 
sizes.  This  action  should  improve 
returns  on  all  sizes.  In  addition, 
allowing  the  fruit  to  size,  could  increase 
returns  as  larger  sizes  can  yield  higher 
returns. 

One  comment  expressed  that  a 
restriction  of  shipments  of  sizes  48  and 
56  will  put  an  upward  pressure  on 
price.  The  comment  said  this  would  be 
bad  for  the  consumer.  The  EAB 
reviewed  this  comment  and  determined 
that  it  is  true  that  retail  prices  tend  to 
track  f.o.b.  prices.  However,  variations 
do  appear  where  there  are  other  factors 
that  influence  retail  prices  including 
transportation  and  marketing  costs,  the 
price  situation  with  competitive  fruits, 
changes  in  consumer  preferences,  and 
marketing  strategies  of  individual  retail 
operations.  No  undue  price 
enhancement  is  expected  as  a  result  of 
this  rule.  Consumers  will  benefit  from 
the  rule  because  fewer  small  fruits  will 
be  shipped,  resulting  in  larger,  more 
mature  fruit  available  to  the  consumer. 


Additionally,  the  profitability  of  grower 
operations  will  be  improved,  helping  to 
maintain  a  competitive  environment  for 
marketing,  to  the  benefit  of  consumers. 

Also,  the  f.o.b.  price  would  need  to 
rise  considerably  to  have  a  significant 
impact  on  the  consumer.  Even  if  this 
regulation  was  successful  in 
maintaining  the  f.o.b.  price  at  one  dollar 
above  the  average  f.o.b.  price  from  this 
past  season,  such  an  increase  would 
translate  into  an  increase  of  a  few  cents 
per  fruit.  However,  this  same  increase 
would  provide  an  additional  return  of  a 
dollar  per  carton  to  the  grower.  This 
increase  could  be  the  difference 
between  profit  and  loss. 

The  comment  also  states  that 
restrictions  should  not  be  applied  when 
prices  are  above  parity.  Parity,  as 
calculated  by  the  National  Agricultural 
Statistics  Service,  was  $12.03  for  the 
1996-97  season.  The  preliminary 
calculation  of  parity  for  the  1997-98 
season  is  $10.43.  At  the  beginning  of  the 
season,  high  prices  are  available. 
However,  the  prices  quickly  drop  as  the 
volume  of  shipments  increase.  The 
purpose  of  this  rule  is  to  stabilize  prices, 
so  that  the  price,  even  tbou^  it 
declines,  will  be  maintained  at  a  higher 
level.  This  rule  should  not  elevate 
prices  to  levels  above  parity.  If  it  were 
to  maintain  prices  at  a  level  greater  than 
parity,  the  Department  would  review 
the  situation  and  revise  or  modify  the 
regulation. 

One  comment  questioned  the 
accuracy  of  references  made  in  the  rule 
in  terms  of  on  tree  prices.  The 
commenter  stated  that  on  tree  returns 
should  have  been  used.  The  conunent 
also  stated  that  it  was  not  clear  whether 
the  figures  were  stated  in  boxes  (1% 
bushels)  or  cartons  {'Vs  bushels).  It  also 
stated  that  the  1989-90  numbers  were 
unusually  high  due  to  a  freeze,  and  that 
numbers  were  missing  for  the  1995-96 
season. 

The  on  tree  prices  referenced  in  the 
rule  are  from  the  Florida  Agricultiual 
Statistics  Service.  The  prices  were 
attributed  to  cartons  in  the  proposed 
rule.  The  prices  should  have  been 
attributed  to  boxes.  This  has  been 
corrected,  and  the  figures  updated. 
These  figures  were  chosen  to 
demonstrate  the  current  status  of  the 
industry.  A  similar  portrait  could  have 
been  painted  using  on  tree  returns  as 
suggested  by  the  comment.  On  tree 
returns  were  $6.87  per  box  in  1991-92, 
$3.38  per  box  in  1993-94,  and  were 
$1.21  per  box  for  the  1995-96  season. 
The  on  tree  price  information  for  the 
1995-96  season  is  $1.71  per  box. 

This  same  comment  stated  that  the 
cause  of  the  decrease  in  price 
throughout  the  season  is  a  result  of  total 
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volume,  not  the  amount  of  small  sizes 
shipped  early  in  the  season.  The 
E)epartment  recognizes  that  there  are 
several  factors  contributing  to  the 
current  problems  facing  the  grapefruit 
industry.  However,  this  rule  is  not  an 
attempt  to  fix  every  potential  problem. 
Rather,  this  rule  seeks  to  slow  the 
drastic  price  decline  that  occurs  during 
the  11  weeks  regulated  hereunder.  The 
early  season  crop  tends  to  have  a  greater 
percentage  of  small  sizes.  The  large 
volume  of  smaller,  lower  priced  fruit 
drives  down  the  price  for  all  sizes. 

Larger  sized  fruit  commands  a 
premium  price  early  in  the  season.  The 
f.o.b.  for  these  sizes  can  be  $4  to  $6  a 
carton  more  than  for  the  smaller  sizes. 
In  early  October,  the  f.o.b.  for  a  size  27 
averages  around  $10.00  per  carton, 
compared  to  an  average  f.o.b.  of  $5.50 
per  carton  for  size  56.  By  the  end  of  the 
11  week  period  in  this  rule,  the  f.o.b.  for 
large  sizes  has  dropped  to  within  two 
doUars  of  the  price  for  small  sizes.  In 
addition,  during  the  11  week  period, 
prices  of  red  seedless  grapefruit  have 
Callen  from  a  weighted  average  f.o.b.  of 
$7.80  per  carton  to  an  average  f.o.b.  of 
$5.50  per  carton,  the  f.o.b.  for  size  56, 
for  the  past  three  seasons. 

Later  in  the  season  the  crop  tends  to 
naturally  limit  the  amount  of  smaller 
sizes  available  for  shipment.  However, 
the  price  structure  in  the  market  has 
already  been  negatively  affected,  and 
the  f.o.b.  price  for  all  sizes  remains 
aroimd  $5.00  to  $6.00  per  carton  for  the 
rest  of  the  season. 

In  addition,  the  committee  examined 
shipment  information  detailing  the 
amounts  and  percentages  of  sizes  48  and 
56  shipped  during  the  11  week 
regulatory  fwriod  for  the  last  four 
seasons.  They  compared  this 
information  with  tables  outlining 
weekly  f.o.b.  figures  for  each  size.  Based 
on  this  statistical  information  from  past 
seasons,  the  committee  members  believe 
there  is  an  indication  that  once 
shipments  of  sizes  48  and  56  reach 
levels  above  250,000  cartons  a  week, 
prices  decline  on  those  and  most  other 
sizes  of  red  seedless  grapefruit.  The 
committee  believes  that  if  shipments  of 
small  sizes  can  be  maintained  at  around 
250,000  cartons  a  week,  prices  should 
stabilize  and  demand  for  larger,  more 
profitable  sizes  should  increase. 

Utilizing  these  procedures  contributes 
to  the  Act's  objectives  of  orderly 
marketing  and  improving  producers' 
returns.  According  to  EAB,  since  sizes 
48  and  56  red  grapefiniit  are  a  small  part 
of  the  total  supply  of  Florida  red 
grapefruit,  limiting  shipments  of  these 
sizes  will  have  a  moderate  effect  on  the 
total  quantity  shipped.  It  may,  however, 
help  to  prevent  the  average  price  for  all 


Florida  red  grapefruit  from  being 
reduced  to  below  the  cost  of  production. 
This  rule  limitation  provides  a  sufficient 
supply  of  small  sized  red  seedless 
grapefruit  to  meet  market  demand, 
without  saturating  all  markets  with 
these  small  sizes.  This  should  help 
stabilize  prices  for  all  sizes. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information,  including  the  additional 
recommendation  by  the  committee,  the 
Department  has  concluded  that  this 
interim  final  rule  is  appropriate. 

A  10-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Ten  days  is  deemed 
appropriate  because  the  regulation 
period  begins  on  September  15, 1997, 
and  continues  for  1 1  weeks.  Adequate 
time  will  be  necessary  so  that  any 
changes  made  to  the  regulations  based 
on  comments  filed  could  be  made 
effective  during  the  11-week  period.  All 
written  comments  timely  received  will 
be  considered  before  a  &ial 
determination  is  made  on  this  matter. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  and  determined 
upon  good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
intent  to  give  preliminary  notice  prior  to 
putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  because  this  rule  needs  to 
be  in  place  when  handlers  begin 
shipping  grapefruit  in  September.  This 
rule  is  necessary  to  help  stabilize  the 
market  and  to  improve  grower  returns. 
Further,  handlers  are  aware  of  this  rule, 
which  was  recommended  at  public 
meetings.  Also,  a  15-day  comment 
period  was  provided  for  in  the  proposed 
rule  and  a  10-day  comment  period  is 
provided  in  this  rule. 

List  of  Sul^ects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  ciUtion  for  7  CFR 
part  905  continues  to  read  as  follows: 


Authority.  7  U.S.C.  601-674. 

2.  In  §905.306,  paragraphs  (a)  and  (b), 
the  word  "During"  is  removed  and  the 
words  "Except  as  otherwise  provided  in 
§905.601,  during"  are  added  in  its 
place. 

3.  A  new  §  905.601  is  added  to  read 
as  follows: 

Note:  The  following  section  will  not  appear 
in  the  Code  of  Federal  Regulations. 

§  905.601    Red  seedless  grapsfruH 
regulation  101. 

The  schedule  below,  establishes  the 
weekly  percentages  to  be  used  to 
calculate  each  handler's  weekly 
allotment  of  small  sizes.  U  the  minimum 
size  in  effect  imder  section  905.306  for 
red  seedless  grapefruit  is  size  56, 
handlers  can  fill  their  allotment  with 
size  56,  size  48,  or  a  combination  of  the 
two  sizes  such  that  the  total  of  these 
shipments  are  within  the  established 
weekly  limits.  U  the  minimum  size  in 
effect  under  section  905.306  for  red 
"seedless  grapefruit  is  48,  handlers  can 
fill  their  allotment  with  size  48  red 
seedless  grapiefruit  such  that  the  total  of 
these  shipments  are  within  the 
established  weekly  limits.  The  weekly 
percentages  for  sizes  48  and/or  56  red 
seedless  grapefruit  grown  in  Florida, 
.which  may  be  handled  dining  the 
specified  weeks  are  as  follows: 


Weekly 

W^VK 

percent- 

age 

(a)  9/15/97  through  9/21/97 

SO 

(b)  9/22/97  through  9/28/97 

50 

(c)  9/29/97  through  10/5/97 

SO 

(d)  10««7  through  10/12«7 

35 

(e)  10/13«7  through  10/19«7 

35 

(f)  10/20/97  through  10/26/97 

35 

(g)  10/27/97  through  11/2/97 

30 

(h)  11/3/97  throuah  11/9/97 

30 

(i)  11/10/97  through  11/16/97 

30 

(i)  11/17/97  through  11/23/97  

30 

(k)  11/24/97  through  U/30/97 

30 

Dated:  September  9, 1997. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-24307  Filed  9-11-97;  8:45  am] 
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ACTION:  Final  rule;  termination  order. 

SUMMARY:  This  rule  terminates  all  but 
certain  administrative  provisions  of  the 
Tennessee  Valley  Federal  milk 
marketing  order.  The  remaining 
administrative  provisions  will  be 
terminated  at  a  later  date.  On  the  basis 
of  public  hearings  held  in  May  and 
December  1996  on  proposed 
amendments  to  4  southeastern  milk 
orders,  including  the  Tennessee  Valley 
milk  order,  the  Department  concluded 
that  each  of  the  4  orders  should  be 
similarly  amended.  Although  the 
amended  orders  were  approved  by 
producers  in  3  of  the  4  marketing  areas, 
the  issuance  of  the  proposed  amended 
order  for  the  Tennessee  Valley 
marketing  area  did  not  receive  the 
required  two-thirds  mandate.  After 
reviewing  the  comments  filed  in 
response  to  a  notice  of  proposed 
termination  of  the  order  published  on 
July  3, 1997,  the  Department  has 
concluded  that  the  present  Tennessee 
Valley  order  should  be  terminated. 

EFFECTIVE  DATE:  October  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoii,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building.  PO.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1932,  e-mail 
address  Nicholas^Memolidusda.gov. 

SUPPtfMENTARY  INFORMATION:  Prior 
documents  related  to  this  proceeding: 

Notice  of  Hearing:  Issued  May  1, 
1996:  published  May  3,  1996  (61  FR 
19861). 

Tentative  Partial  Final  Decision: 
Issued  July  12, 1996;  published  July  18, 
1996  (61  FR  37628). 

Interim  Amendment  of  Orders:  Issued 
August  2, 1996;  published  August  9, 

1996  (61  FR  41488). 
Extension  of  Time  for  Filing 

Comments:  Issued  August  16,  1996; 
published  August  23,  1996  (61  FR 
43474). 

Extension  of  Time  for  Filing 
Comments:  Issued  October  18. 1996; 
published  October  25,  1996  (61  FR 
55229). 

Notice  of  Reopened  Hearing:  Issued 
November  19,  1996;  published 
November  25, 1996  (61  FR  59843). 

Partial  Final  Decision:  Issued  May  12, 
1997;  published  May  20, 1997  (62  FR 
27525). 

Notice  of  Proposed  Termination: 
Issued  June  30, 1997;  published  July  3, 

1997  (62  FR  36022). 
Extension  of  Time  for  Filing 

Comments  to  the  Proposed  Termination: 
Issued  July  9, 1997;  published  July  14, 
1997  (62  FR  37524). 


Order  Amending  the  Orders:  Issued 
July  17, 1997;  published  July  23,  1997 
(62  FR  39737). 

Partial  Recommended  Decision: 
Issued  July  17,  1997;  published  July  23, 
1997  (62  FR  39470). 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  ride  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dai(y  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 


size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

During  the  representative  month  of 
February  1997,  the  milk  of  1,469 
producers  was  pooled  on  the  Tennessee 
Valley  order.  Of  these  producers,  1,442 
are  considered  as  small  businesses. 

There  were  7  handlers  operating  8 
pool  distributing  plants  regulated  under 
the  Tennessee  Valley  milk  order  for 
February  1997.  Of  these  handlers,  3  are 
considered  small  businesses. 

Upon  termination  of  the  Tennessee 
Valley  order,  it  is  likely  that  all  but  2  of 
the  handlers  currentiy  regulated  under 
the  order  will  become  regulated  under 
the  Carolina,  Southeast,  or  Louisville- 
Lexington-Evansville  Federal  milk 
orders.  The  regulations  under  these 
other  orders  are,  for  the  most  part, 
comparable  to  those  of  the  Tennessee 
Valley  order,  but  each  of  these  4  orders 
has  a  different  price  structure  and  a 
unique  uniform  price  to  producers  that 
is  computed  each  month.  The  impact  of 
these  regulatory  changes  on  producers 
will  depend  upon  which  order  the 
former  Tennessee  Valley  handlers 
become  regulated  imder.  In  some  cases, 
the  uniform  price  paid  to  producers  will 
be  somewhat  higher,  but  in  other  cases 
it  will  be  a  littie  lower. 

Those  handlers  who  will  become 
regidated  under  other  Federal  orders 
will  continue  to  be  responsible  for  the 
recordkeeping,  reporting,  and 
compliance  requirements  of  those 
orders. 

Preliminary  Statement 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Tennessee  Valley 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
July  3, 1997  (62  FR  36022),  concerning 
a  proposed  termination  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon. 

In  total,  11  comments  were  received, 
3  supporting  the  termination,  3  opposed 
to  it,  and  5  taking  no  position  on  the 
termination  but  offering  comments  on 
questions  raised  by  the  Department  in 
the  notice  of  proposed  termination. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  the  current 
order  regulating  the  handling  of  milk  in 
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the  Tennessee  Valley  marketing  area  (7 
CFR  part  1011)  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Statement  of  Consideration 

This  rule  terminates  the  Tennessee 
Valley  Federal  milk  marketing  order 
effective  October  1,  1997.  On  May  12, 
1997,  the  Department  issued  a  partial 
final  decision  on  proposed  amendments 
to  the  Carolina,  Southeast,  Tennessee 
Valley,  and  Louisviile-Lexington- 
Evansville  milk  orders  (i.e..  Orders  5,  7. 
11,  and  46)  which  was  published  on 
May  20. 1997  (62  FR  27525).  The  final 
decision  document  contained  proposed 
amended  orders  for  the  4  southeast 
marketing  areas,  including  the 
Tennessee  Valley  order,  and  directed 
the  respective  market  administrators  of 
the  4  orders  to  ascertain  whether 
producers  approved  the  issuance  of  the 
amended  orders.  The  final  decision 
concluded  that  amended  orders  were 
needed  to  effectuate  the  declared  policy 
of  the  applicable  statutory  authority. 

Less  than  two-thirds  of  the  producers 
whose  milk  is  pooled  in  the  Tennessee 
Valley  marketing  area  approved  the 
issuance  of  the  proposed  amended 
order.  The  Act  requires  approval  by  at 
least  two-thirds  of  the  producers  before 
an  amended  order  may  be  issued. 

In  the  Department's  Notice  of 
Proposed  Termination  of  the  Order, 
interested  parties  also  were  requested  to 
specifically  address  two  issues:  (1)  The 
disposition  of  the  Tennessee  Valley 
order  transportation  credit  balancing 
fund  (TCBF)  and  (2)  transportation 
credit  ineligibility  on  milk  of  producers 
located  in  the  area  comprising  the 
Tennessee  Valley  marketing  area  under 
Orders  5,  7,  and  46. 

Comments  submitted  by  two 
handlers,  Mayfield  Dairy  Farms,  Inc., 
and  Land-O-Sun  Dairies,  Inc.,  both  of 
which  operate  pool  plants  currentiy 
regulated  under  the  Tennessee  Valley 
order,  support  the  Department's 
recommendation  that  funds 
accumulated  in  the  Tennessee  Valley 
order's  TCBF  be  transferred  prorata  to 
the  respective  orders  where  such 
handlers  will  become  regulated,  based 
on  each  handler's  contribution  to  the 
Tennessee  Valley  order's  TCBF. 

A  comment  submitted  by  Barber  Pure 
Milk  Company  (Barber)  and  Dairy  Fresh 
Corporation  (Dairy  Fresh),  handlers 
regulated  under  the  Southeast  milk 
order,  states  that  the  handlers  support 
the  Department's  proposal  to  transfer 
the  money  in  the  Tennessee  Valley 
order's  TCBF  to  Uie  TCBFs  of  the  orders 
under  which  Tennessee  Valley  order 
handlers  become  regulated.  Barber  and 
Dairy  Fresh  also  state  that  it  would  be 
unfair  to  return  the  money  that 


Tennessee  Valley  order  handlers  have 
contiibuted  to  the  Order  1 1  TCBF  to 
those  handlers  and  then  permit  these 
handlers  to  draw  credits  out  of  the  . 
TCBFs  in  the  Carolina,  Southeast,  or 
Louisville-Lexington-Evansville  orders 
without  having  ever  contributed  to  such 
funds.  Additionally,  the  commentors 
support  the  Departinent's  position  that 
the  milk  of  producers  located 
geographically  within  the  Tennessee 
Valley  marketing  area  be  ineligible  for 
transportation  credits  under  the  other  3 
southeastern  milk  orders. 

The  Fleming  Companies,  Inc. 
(Fleming),  a  handler  operating  a  pool 
plant  regulated  under  the  Southeast 
order,  submitted  a  comment  urging  the 
Department  to  speedily  complete  the 
process  of  termination  of  the  Tennessee 
Valley  milk  marketing  order.  The 
handler  contends  that  termination  will 
result  in  handlers  becoming  regulated 
along  competitive  lines  rather  than 
artificial  geographic  lines. 

Fleming  supports  the 
recommendation  that  funds  in  the 
Tennessee  Valley  order's  TCBF  be 
transferred  prorata  into  the  comparable 
funds  of  markets  under  which  the  Order 
11  handlers  will  become  regulated. 
Fleming  states  that  the  prorated  share  of 
any  transportation  credit  balancing 
funds  to  follow  each  handler  should  be 
based  on  that  handler's  proportionate 
share  of  Class  I  milk  marketed  under  the 
Tennessee  Valley  order.  The  handler 
also  supports  the  interpretation  that 
milk  of  producers  located 
geographically  within  the  Tennessee 
Valley  marketing  area  should  be 
ineligible  for  transportation  credits 
subsequent  to  its  termination. 

A  comment  filed  on  behalf  of  Mid- 
America  Dairymen,  Inc.  (Mid-Am),  a 
cooperative  association  with  producers 
on  the  4  southeastern  orders,  states  that 
Mid-Am  supports  the  Department's 
proposal  concerning  the  disbursement 
of  the  Tennessee  Valley's  TCBF  and 
contends  that  a  prorata  transfer  of  funds 
is  the  most  equitable  method  of 
disbursement.  The  cooperative  states 
that  in  the  event  that  two  of  the 
handlers  that  are  currentiy  regulated 
under  Order  1 1  become  unre^lated, 
these  handlers  should  be  reimbursed  for 
their  contributions.  Mid-Am  also 
recommends  the  adoption  of  the 
Department's  interpretation  concerning 
the  ineligibility  for  transportation 
credits  for  milk  of  producers  located 
within  the  geographic  boundaries  of  the 
Tennessee  Valley  marketing  area. 

Associated  Milk  Producers,  Inc. 
(AMPI),  stated  that  the  Tennessee  Valley 
order  should  be  terminated  since  the 
order,  as  amended,  was  not  approved  by 
the  producers  voting  in  the  referendum. 


AMPI  also  contends  that  since  the  major 
handlers  on  Order  11  will  become 
regulated  under  Orders  5,  7,  or  46,  all 
of  which  provide  similar  transportation 
credit  provisions,  it  is  only  fair  and 
reasonable  that  the  transportation  credit 
assessments  which  have  been 
contributed  by  those  Order  11  handlers 
follow  them  to  their  new  market  of 
regulation  and  be  added  to  the  fund 
balance  of  that  market. 

AMPI  concuirs  with  the  Department's 
determination  that  milk  of  producers 
located  within  the  boundaries  of  the 
Tennessee  Valley  marketing  area  should 
be  ineligible  to  receive  transportation 
credits. 

A  comment  submitted  by  Peeler 
Jersey  Farms,  Inc.  (Peeler),  a  handler 
with  distributing  plants  regulated  under 
the  Carolina  and  Southeast  milk  orders, 
states  that  a  termination  of  the 
Tennessee  Valley  milk  order  may  not  be 
in  the  best  interest  of  the  Federal  milk 
order  program  if  an  environment  is 
created  in  which  regulated  milk 
competes  with  unregulated  milk.  Peeler 
states  that  to  prevent  this  inequity  the 
Department  should  modify  pooling 
standards  so  that  all  handlers  currentiy 
regulated  under  the  Tennessee  Valley 
milk  order  will  be  regulated  under  one 
of  the  other  3  southeastern  milk  orders. 

Peeler  supports  the  Department's 
proposal  to  transfer  the  funds  in  the 
Tennessee  Valley  order's  TCBF  to  the 
TCBF  of  the  respective  order  where 
handlers  will  become  regulated  based 
upon  their  contributions  to  the  Order  11 
TCBF.  Additionally,  the  handler  states 
that  the  milk  of  dairy  farmers  pooled  on 
the  Tennessee  Valley  milk  order  should 
not  be  eligible  for  transportation  credits 
if  the  order  is  terminated. 

A  comment  submitted  by  Carolina- 
Virginia  Milk  Producers  Association, 
Inc.  (Carolina- Virginia),  a  cooperative 
association  representing  producers 
whose  milk  is  pooled  on  the  Carolina, 
Southeast,  and  Tennessee  Valley  milk 
orders,  states  that  Carolina-Virginia 
takes  no  position  on  the  proposed 
termination  of  the  Tennessee  Valley 
milk  order.  However,  the  cooperative 
association  does  favor  the  Department's 
proposal  to  transfer  prorated  funds 
accumulated  in  the  Tennessee  Valley 
order's  TCBF  to  each  of  the  TCBFs  of 
the  respective  orders  where  the  former 
Tennessee  Valley  handlers  become 
regulated.  Carolina- Virginia  also 
supports  the  return  of  the  prorata  share 
of  the  TCBF  to  the  2  handlers  who  will 
likely  become  unregulated  and 
recommends  the  adoption  of  the 
Department's  interpretation  concerning 
the  reference  to  the  Tennessee  Valley 
marketing  area  as  it  pertains  to 
transportation  credit  ineligibility. 
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Southeastern  Graded  Milk  Producers 
Association,  a  cooperative  association 
with  nearly  300  producers  located  in 
Kentucky,  filed  a  comment  in 
opposition  to  the  termination  of  the 
Tennessee  Valley  order  as  proposed. 

Southern  Belle  Dairy,  a  handler 
operating  a  pool  distributing  plant  in 
Somerset.  Kentucky,  regulated  under 
the  Tennessee  Valley  milk  order,  also 
filed  a  comment  opposing  the 
termination  of  the  Tennessee  Valley 
milk  marketing  order.  Southern  Belle 
states  that  the  current  Tennessee  Valley 
milk  order  continues  to  effectuate  the 
declared  policy  of  the  Act  and, 
therefore,  should  not  be  terminated.  In 
addition,  the  handler  argues  that  since 
less  than  50%  of  the  producers 
requested  termination,  the  Secretary  is 
not  required  to  terminate  the  order. 
According  to  the  handler,  any 
termination^  of  the  order  will  create  the 
very  disorderly  marketing  of  milk  and 
plant  price  inequities  the  Act  tends  to 
eliminate. 

Southern  Belle  maintains  that  in  the 
event  that  Order  11  is  terminated  and 
Southern  Belle  becomes  regulated  under 
Order  7,  the  handler  would  be  placed  at 
a  comp>etitive  disadvantage.  The  handler 
states  that  the  disadvantage  in  the 
milkshed  resulting  from  termination 
will  require  Southern  Belle  to  pay 
significantly  more  for  milk  in  order  to 
secure  a  supply.  According  to  the 
handler,  despite  the  lower  Class  I  price 
that  Southern  Belle  would  be 
responsible  for  under  regulation  of  the 
Southeast  order,  the  blend  price  at  the 
plant's  location  would  be  reduced 
relative  to  the  blend  price  of  nearby 
Order  46  handlers  competing  for  milk 
supplies  and,  therefore,  interfere  with 
Southern  Belle's  procurement  of  milk. 

The  handler  also  requests  that  if  the 
Tennessee  Valley  order  is  terminated 
the  funds  paid  into  the  Order  11  TCBF 
be  returned  to  Southern  Belle  since  it 
did  not  receive  transportation  credits  in 
1996  and  does  not  intend  to  apply  for 
credits  in  1997  or  thereafter.  Southern 
Belle  states  that  such  reimbursement  is 
the  only  equitable  method  of 
distribution  of  the  TCBF. 

Milk  Marketing  Inc.  (MMI),  a  regional 
cooperative  representing  7,500 
producers  whose  milk  is  pooled  under 
8  different  Federal  milk  orders, 
submitted  a  comment  fully  supporting 
the  continuation  of  the  Tennessee 
Valley  order.  MMI  believes  that  the 
Federal  Order  Program  has  served  the 
public  very  well  and  states  there  is  no 
reason  to  terminate  the  Tennessee 
Valley  order. 

According  to  MMI,  many  businesses 
would  encounter  severe  economic 
hardship  if  the  Tennessee  Valley  order 


were  terminated.  MMI  indicated  that 
Southern  Belle,  which  is  supplied  in 
pari  by  MMI,  would  be  financially 
harmed.  MMI  stated  that  Southern  Belle 
would  most  likely  become  regulated 
under  the  Southeast  Order.  Were  this  to 
happen,  it  states.  Southern  Belle  would 
experience  a  32.5  cents  reduction  in  its 
Class  I  price,  but  this  reduction  would 
be  more  than  offiset  by  a  substantial 
increase  in  its  procurement  cost  for  all 
milk  received  at  the  Southern  Belle 
plant  because  its  blend  price  under 
Order  7  would  be  well  below  (e.g.,  41 
cents  during  1996)  the  blend  price  at 
Somerset  under  Order  46.  Thus,  the 
cooperative  noted,  the  prices  received 
by  producers  servicing  this  plant  would 
be  severely  reduced. 

MMI  agreed  with  the  Department's 
interpretation  that  milk  of  producers 
located  in  the  Tennessee  Valley 
marketing  area  should  still  be  ineligible 
for  a  transportation  credit  under  Orders 
5,  7,  and  46. 

Conclusion.  The  Department  has 
determined  that  the  Tennessee  Valley 
milk  order  must  be  terminated  since  the 
existing  order  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 
The  comments  that  were  filed  in 
response  to  the  notice  of  proposed 
termination  provide  no  basis  for 
questioning  the  validity  of  the  vote  on 
the  proposed  amended  order  or  the 
determination  that  the  existing  order 
needed  to  be  amended. 

The  Act  specifically  prohibits  the 
issuance  of  any  milk  onler  that  is  not 
favored  by  more  than  two-thirds  of 
producers  by  number  or  by  volume  of 
milk  marketed.  Accordingly,  since  less 
than  two-thirds  of  the  producers,  by 
number  and  volume  of  milk  marketed, 
approved  of  the  proposed  new  amended 
Tennessee  Valley  order,  it  cannot  be 
issued.  No  comments  disputed  this 
point. 

Several  conmients  suggested  that  the 
Secretary  was  not  required  to  terminate 
the  existing  Tennessee  Valley  marketing 
order.  In  the  Partial  Final  Decision, 
however,  the  Secretary  determined  that 
recent  experience  under  the  existing 
marketing  erder  demonstrated  there 
were  certain  serious  problems  with  the 
order  that  needed  to  be  corrected  (62  FR 
27532-27536).  The  Secretary 
determined  that  the  new  proposed 
amended  order  was  "the  detailed  and 
appropriate  means  of  effecting"  these 
corrections,  and  he  specifically  rejected 
the  previous  findings  and 
determinations  for  the  existing 
marketing  order  in  this  regard  (62  FR 
27537-27538).  Thus,  the  existing 
marketing  order  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 


None  of  the  comments  dispute  the 
Secretary's  conclusions  on  this  point. 

The  comments  essentially  just  claim 
that  a  particular  handler  may  feel 
competitive  pressure  if  it  is  pooled 
under  Order  7.  Under  Federal  marketing 
orders,  a  handler  located  in  an 
unregulated  area  is  pooled  under  the 
particular  marketing  order  where  it  has 
most  of  its  sales.  This  is  the  main  area 
where  it  chooses  to  compete  with  other 
handlers.  If  such  a  handler  does  not 
wish  to  be  regulated  under  a  particiilar 
order,  it  is  free  to  sell  its  milk  in  a 
different  geographic  area  and,  thus, 
effectively  choose  the  marketing  order 
under  which  it  is  regulated.  Similarly, 
any  handler  is  free  to  purchase  its  milk 
supply  from  any  producers  wherever 
located.  But  certainly  the  existence  or 
boundaries  of  Federal  marketing  orders 
should  not  be  controlled  by  the 
marketing  or  procurement  strategies  of 
one  particular  milk  plant.  Furthermore, 
as  noted  above,  such  a  claim  is  not  even 
directly  relevant  to  the  question  of 
whether  the  existing  marketing  order 
required  certain  changes  in  order  to 
continue  to  effectuate  the  declared 
policy  of  the  Act. 

The  termination  of  the  Tennessee 
Valley  order  will  not  result  in  a 
regulatory  void  in  the  Tennessee  Valley 
marketing  area.  In  Cact,  it  appears  that 
all  but  two  of  the  handlers  now 
regulated  under  Order  11  will  continue 
to  be  fully  regulated  under  Order  5, 
Order  7,  or  Order  46.  The  two  handlers 
likely  to  become  unregulated  have  very 
limited  distribution  areas.  Virtually  all 
of  the  producers  whose  milk  is  priced 
under  the  Tennessee  Valley  order  will 
continue  to  receive  the  benefits  of  a 
Federally  mandated  minimum  price, 
albeit  under  a  different  order. 

As  requested,  many  of  the  comments 
received  addressed  the  issue  of 
disbursement  of  the  Order  11  TCBF.  A 
majority  of  the  conunentors  support  the 
Department's  proposal  to  transfer  the 
funds  prorata  based  upon  handlers' 
contributions  to  the  funds  of  the  orders 
that  they  will  become  regulated  under. 
Since  the  handlers  will  be  eligible  to 
request  transportation  credits  once  they 
become  regulated  under  the  Carolina, 
Southeast  or  Louisville-Lexington- 
Evansville  orders,  it  is  the  most 
equitable  means  for  disbursement  in 
accordance  with  7  CFR  1000.4. 

It  is  also  reasonable,  and  fully 
supported  by  the  comments  received,  to 
continue  to  exclude  transportation 
credits  under  Orders  5,  7,  and  46  for 
milk  received  from  a  dairy  farm  within 
the  defined  area  known  as  the 
Tennessee  Valley  marlceting  area. 
Accordingly,  there  will  be  no  change  in 
the  interpretation  of  Section  82(c)(2)(iii) 
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of  Orders  5,  7,  and  46  after  Order  11  is 
terminated. 

It  is  hereby  found  and  determined 
that  the  Tennessee  Valley  milk 
marketing  order  should  be  terminated 
pursuant  to  7  U.S.C.  608(c)(16)(A). 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  termination  is  necessary  to 
refle<5t  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  termination  does  net  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportimity  to  file  written 
data,  views  or  arguments  concerning 
this  termination. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  mari^eting  orders. 
Order 

It  is  therefore  ordered,  That  the  terms 
and  provisions  of  the  order,  as 
amended,  regulating  the  handling  of 
milk  in  the  Tennessee  Valley  marketing 
area.  (7  CFR  part  1011)  except  §  1011.1 
which  incorporates  the  General 
Provisions  in  part  1000,  are  hereby 
terminated  effective  October  1, 1997. 

PART  101 1— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  ioil  continues  to  read  as  follows: 

Aathorttjr:  Sees.  1-19. 48  StaU.  31.  as 
amended:  7  U.S.C  601-674. 

if  1011.2  through  1011.86    [Removed] 

2.  Part  1011  is  amended  by  removing 
§§  1011.2  Oirough  1011.86. 

Dated:  Septembn  5. 1997. 
Loo  Hatamijra, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  97-24174  Filed  9-11-97;  8:45  am] 

BtLUNQ  CODE  341<Ma-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-180-AD;  Amendment 
39-10128;  AO  97-19-08] 

raN2120-nAA64 

AInworthiness  Directtves;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currentiy  requires 
ultrasonic  inspection  of  certain  engine 
strut  diagonal  brace  lugs  for  cracks,  and 
replacement,  if  necessary.  This 
amendment  requires  new  repetitive 
inspections  to  detect  discrepancies  of 
the  diagonal  brace  lugs,  and  rewoiit  of 
the  diagonal  brace  lug,  if  necessary.  In 
lieu  of  accomplishing  the  rework  for 
certain  cases,  this  amendment  provides 
for  an  option  to  defer  the  rework  by 
accomplishing  repetitive  inspections 
and  resealing  the  bushing.  This 
amendment  also  provides  for  an 
optional  terminating  modification  for 
repetitive  inspections.  This  amendment 
is  prompted  by  additional  reports  of 
fatigue  cracking  in  the  diagonal  brace 
lug.  The  actions  specified  in  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  failure 
of  the  strut  and  consequent  separation 
of  the  engine  bom  the  airplane. 
DATES:  Effective  September  29, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
29, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Novemlwr  12,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
180-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattie,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  MFORMATKXI  CONTACT: 
Tamara  L.  Dow,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  Seattie 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2771; 
fax  (425)  227-1181. 

SUPPt^MENTARY  INFORMATION:  On  March 
14. 1989,  the  FAA  issued  AD  89-07-15. 
amendment  39-6167  (54  FR  11693, 
March  22, 1989),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  to 
require  ultrasonic  inspection  of  certain 
engine  strut  diagonal  brace  lugs  for 
cracks,  and  replacement,  if  necessary. 
That  action  was  prompted  by  reports  of 
cracked  diagonal  braces.  The  actions 
required  by  that  AD  are  intended  to 
prevent  overloading  of  the  remaining 
strut  attach  points  and  possible 
structural  damage. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  several  reports  of  six 
additional  diagonal  braces  with  cracks 
in  one  lug  of  the  aft  clevis  on  Boeing 
Model  747  series  airplanes.  These 
incidents  occurred  following 
accomplishment  of  the  optional 
terminating  action  specified  in  AD  89- 
07-15. 

One  diagonal  brace,  which  had  3,386 
flight  cycles,  had  a  crack  from  the  bore 
to  the  part  edge  in  the  aft  lug.  The 
second  diagonal  brace,  which  had  5,206 
flight  cycles,  had  one  lug  in  the  aft 
clevis  completely  fractured.  The  third 
diagonal  brace,  which  had  13,964  flight 
cycles,  had  a  crack  less  than  0.10  inch 
in  the  aft  lug  bore.  The  fourth  diagonal 
brace,  which  had  1,275  flight  cycles, 
had  a  crack  from  the  bore  to  the  part 
edge  in  the  aft  lug.  The  fifth  diagonal 
brace,  which  had  approximately  3,360 
flight  cycles,  had  a  through  thickness 
crack  in  the  lug.  The  sixth  diagonal 
brace,  which  had  approximately  8,350 
flight  cycles,  had  a  crack  in  the  aft  lug. 
The  length  of  the  cracks  for  the  fifth  and 
sixth  diagonal  braces  is  not  known.  (The 
above  mentioned  flight  cycles  refer  to 
cycles  following  accomplishment  of  the 
rework.) 

Investigation  revealed  that  the 
apparent  cause  of  these  cracks  was 
attributed  to  fatigue,  which  may  initiate 
at  lug  bore  corrosion  pits  or  other  lug 
surface  anomalies.  Fatigue  cracking  in 
the  diagonal  brace  lugs,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  feilure  of  the  strut  and 
consequent  separation  of  the  engine 
from  the  airplane. 

Discoasion  of  Relevant  Service 
Information 

Subsequent  to  the  finding  of  this  new 
cracking,  the  manufacturer  issued,  and 
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the  FAA  reviewed  and  approved, 
Boeing  Alert  Service  Bulletin  747- 
54A2126,  Revision  5,  dated  June  26, 
1997.  The  revised  alert  service  bulletin 
describes  procedures  for  new  repetitive 
detailed  visual  and  ultrasonic 
inspections  to  detect  cracking, 
corrosion,  and  migrated  or  rotated 
bushings  of  the  diagonal  brace  lugs,  and 
rework  of  the  diagonal  brace  lug  or  a 
follow-on  ultrasonic  inspection,  if 
necessary.  In  lieu  of  the  rework  for 
certain  cases,  the  revised  alert  service 
bulletin  also  describes  procedures  for 
resealing  the  bushing  and  follow-on 
repetitive  inspections.  In  addition,  the 
revised  alert  service  bulletin  provides 
procedures  for  modification  of  the  strut/ 
wing,  which  would  eliminate  the  need 
for  repetitive  inspections.  The  revised 
alert  service  bulletin  also  expands  the 
effectivity  listing  to  include  additional 
airplanes  that  are  subject  to  the 
addressed  unsafe  condition. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  s€une 
tjrpe  design,  this  AD  supersedes  AD  89- 
07-15  to  require  new  repetitive  detailed 
visual  and  ultrasonic  inspections  to 
detect  cracking,  corrosion,  and  migrated 
or  rotated  bushings  of  the  diagonal  brace 
lugs,  and  rework  of  the  diagonal  brace 
lugs,  if  necessary.  In  lieu  of 
accomplishing  the  rework  (prior  to 
further  fUght)  for  certain  cases  where  no 
cracks  or  corrosion  is  detected,  this  AD 
provides  operators  with  an  option  to 
defer  the  rework  for  a  short  period  of 
time  by  accomplishing  repetitive 
inspections  and  resealing  the  bushing. 
This  AD  also  provides  procedures  for 
modification  of  the  strut/wing,  which 
would  constitute  terminating  action  for 
the  repetitive  insp>ections  requirements. 
In  addition,  this  AD  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  shall  identify  the  rules 
docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  rules  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-180-AD."  The 
postcard  will  be  date  stamped  and 
retuimed  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  heroin  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  rules  docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


rules  docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation' 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

§39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6167  (54  FR 
11693,  March  22,  1989),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10128.  to  read  as 
follows: 

97-19-4MI     Boeing:  Amendment  39-10128. 
Docket  97-NM-180-AD.  Supersedes  AD 
89-07-15.  Amendment  39-6167. 

Applicability:  Model  747  series  airplanes 
having  line  positions  1  through  1046 
inclusive;  equipped  with  Pratt  &  Whitney 
Model  JTQD  series  engines,  General  Electric 
Model  CF&-45  and  -50  series  engines,  or 
Roils  Royce  Model  RB211  series  engines; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
8ub)ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  f>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(l]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,t>r 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  diagonal 
brace  lug,  which  could  result  in  failure  of  the 
strut  and  consequent  sejjaration  of  the  engine 
from  the  airplane,  accomplish  the  following: 

(a)  For  airplanes  identified  as  Groups  1,  2, 
3,  and  4  in  Boeing  Alert  Service  Bulletin 
747-54A2126,  Revision  5.  dated  June  26, 
1997:  Perform  a  detailed  visual  and 
ultrasonic  insptection  to  detect  cracking, 
corrosion,  and  migrated  or  rotated  bushings 
of  the  diagonal  brace  lugs,  in  accordance 
with  and  at  the  times  specified  in  Table  1  of 
Figure  1  of  the  alert  service  bulletin;  except 
that  where  the  alert  service  bulletin  states 
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that  an  inspection  is  to  be  performed  within 
a  specified  number  of  days  after  receipt  of  the 
alert  service  bulletin,  the  inspection  shall  be 
accomplished  within  that  number  of  days 
after  the  effective  date  of  this  AD.  Thereafter, 
repeat  the  inspections  of  the  diagonal  brace 
lug  as  specified  in  paragraph  (aKl)  or  (a)(2) 
of  this  AD,  as  applicable.  After  the  effbctive 
date  of  this  AD,  only  Revision  5  of  the  alert 
service  bulletin  shall  be  used. 

(1)  For  the  aft  diagonal  brace  lug:  Repeat 
the  detailed  visual  and  ultrasonic  inspections 
thereafter  at  intervals  not  to  exceed  those 
specified  in  paragraph  (d)  or  (e)  in  Table  1 

of  Figure  1  of  the  alert  service  bulletin,  as 
applicable. 

(2)  For  the  forward  diagonal  brace  lug: 
Repeat  the  detailed  visual  and  ultrasonic 
inspections  thereafter  at  intervals  not  to 
exceed  600  landings.  These  inspections  on 
the  forward  diagonal  brace  lug  must  be 
accomplished  in  accordance  with  747  Non- 
Destructive  Test  (NDT)  Manual  D6-7170. 
Part  4,  Subject  54-40-05. 

Note  2:  Where  there  are  differences 
lietween  the  AD  and  the  referenced  alert 
service  bulletin,  the  AD  prevails. 

(b)  For  airplanes  identified  as  Groups  3,  4, 
and  5  in  Boeing  Alert  Service  Bulletin  747- 
54A2126,  Revision  5,  dated  June  26,  1997: 
Perform  a  detailed  visual  and  ultrasonic 
inspection  to  detect  cracking,  corrosion,  or 
migrated  or  rotated  bushings  of  the  diagonal 
brace  lugs,  in  accordance  with  and  at  the 
times  specified  in  Table  II  of  Figure  1  of  the 
alert  service;  except  that  where  the  alert 
service  bulletin  states  that  an  inspection  is  to 
be  performed  within  a  specified  number  of 
days  after  receipt  of  the  alert  service  bulletin, 
the  inspection  shall  be  accomplished  within 
that  number  of  days  after  the  effective  date 
of  ttiis  AD.  Repeat  the  detailed  visual  and 
ultrasonic  inspections  thereafter  at  intervals 
not  to  exceed  1,000  flight  cycles.  After  the 
effective  date  of  this  AD,  only  Revision  5  of  • 
the  alert  service  bulletin  shall  be  used. 

(c)  If  any  migrated  or  rotated  bushing  is 
detected  during  any  of  the  inspecttons 
required  by  paragraph  (a)  or  (b)  of  this  AD, 
prior  to  further  flight,  rework  the  diagonal 
brace  lug,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2126,  Revision  5, 
dated  June  26, 1997;  except  as  provided  in 
paragraph  (d)  of  this  AD.  Thereafter,  repeat 
the  detailed  visual  and  ultrasonic  inspections 
required  by  paragraph  (a)  of  this  AD  prior  to 
the  accumulation  of  5.000  landings  andyor 
repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraph  (b)  of  this 
AD  prior  to  the  acctmiulation  of  9,000 
landings.  If  the  lug  Imre  diameter  is  not 
within  the  rework  limits,  prior  to  further 
flight,  replace  the  diagonal  brace  or  repair  it 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Offi^  (AGO),  FAA,  Transport  Airplane 
Directorate. 

(d)  In  lieu  of  accomplishing  the 
requirements  of  paragraph  (c)  of  this  AD, 
perform  an  ultrasonic  inspection  to  detect 
cracking  or  corrosion  of  the  diagonal  brace 
lug,  in  accordance  with  Boeing  Alert  Service 


Bulletin  747-54A2126,  Revision  S,  dated 
June  26, 1997. 

(1)  If  no  other  damage  is  detected  during 
the  inspection  required  by  paragraph  (d)  of 
this  AD,  prior  to  further  flight,  reseal  the 
bushings  in  accordance  with  the  alert  service 
Imlletin;  and  thereafter,  repeat  the 
inspections  of  the  diagonal  brace  lug  as 
specified  in  paragraph  (d)(l)(i)  or  {d)(lKii)  of 
this  AD,  as  applicable.  Within  15  or  18 
months  (as  applicable  in  the  alert  service 
bulletin)  since  the  initial  migrated  or  rotated 
bushing  was  detected,  rework  the  diagonal 
brace  lug  in  accordance  with  the  alert  service 
bulletin;  and  thereafter,  repeat  the  detailed 
visual  and  ultrasonic  inspections  required  by 
paragraph  (a)  of  this  AD  prior  to  the 
accumulation  of  5,000  landings  and/or  repeat 
the  detailed  visual  and  ultrasonic  inspections 
required  by  paragraph  (b)  of  this  AD  prior  to 
the  accumulation  of  9,000  landings.  If  the  lug 
bore  diameter  is  not  within  the  rework  limits, 
prior  to  further  flight,  replace  the  diagonal 
brace  or  rep>air  it,  in  accordance  with  a 
method  approved  by  the  Manager,  Seattie 
Aircraft  Certification  Office  (ACQ),  FAA, 
Transport  Airplane  Directorate. 

(i)  For  the  aft  diagonal  brace  lug:  Repeat 
the  detailed  visual  and  ultrasonic  inspections 
required  by  paragraphs  (a)  and  (b)  of  this  AD 
thereafter  at  intervals  not  to  exceed  those 
specified  in  paragraph  (d)  or  (e)  in  Table  1 
and  paragraph  (d)  of  Table  D  of  Figure  1  of 
the  tdert  service  bulletin,  as  applicable; 
except  that  the  repetitive  detailed  visual 
inspections  are  required  within  9  months 
following  accomplishment  of  the  resealing. 

(ii)  For  the  forward  diagonal  brace  lug: 
Repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraphs  (a)  and 
(b)  of  this  AD  thereafter  at  the  repetitive 
intervals  specified  in  those  paragraphs,  as 
applicable;  except  that  the  repetitive  detailed 
visual  inspections  are  required  within  9 
months  following  accomplishment  of  the 
resealing.  These  inspections  on  the  forward 
diagonal  brace  lug  must  be  accomplished  in 
accordance  with  747  NDT  Manual  D6-7170, 
Part  4.  Subject  54-40-05. 

(2)  If  any  cracking  or  corrosion  is  detected 
during  the  inspection  required  by  paragraph 
(d)  of  this  AD,  prior  to  further  flight,  rework 
the  diagonal  brace  lug  in  accordance  with  the 
alert  service  bulletin;  and  thereafter,  repeat 
the  detailed  visual  and  ultrasonic  inspections 
required  by  paragraph  (a)  of  this  AD  prior  to 
the  accumulation  of  5,000  landings  and/or 
ref>eat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraph  (b)  of  this 
AD  prior  to  the  accumulation  of  9,000 
landings.  If  the  Itig  bore  diameter  is  not 
within  the  rework  limits,  prior  to  further 
flight,  replace  the  diagonal  brace  or  repair  it, 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate. 

(e)  If  any  cracking  or  corrosion  is  detected 
during  any  of  the  inspections  required  l>y 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  rework  the  diagonal  brace  lug 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2126,  Revision  5,  dated 


June  26, 1997;  and  thereafter,  repeat  the 
detailed  visual  and  ultrasonic  inspectioiu 
required  by  paragraph  (a)  of  this  AD  prior  to 
the  accumulation  of  5,000  landings  and/or 
repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraph  (b)  of  this 
AD  prior  to  the  accumulation  of  9,000 
landings.  If  the  lug  bore  diameter  is  not 
within  the  rework  limits,  prior  to  further 
flight,  replace  the  diagonal  brace  or  repair  it 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(f)  Accomplishment  of  the  strut/wing 
modification  in  accordance  with  Boeing  AlerT 
Service  Bulletin  747-54A2126.  Revision  5, 
dated  June  26,1997,  constitutes  terminating 
action  for  the  repetitive  iiupection 
requirements  of  this  AO. 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattie 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(g)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
89-07-15,  amendment  39-6167,  and  AD  95- 
10-16,  amendment  39-9233;  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fix>m  the  Seattie  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  lie  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2126.  Revision  5,  dated  June  26,  1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(j)  This  amendment  becomes  effective  on 
September  29, 1997. 

Issued  in  Renton,  Washington,  on 
September  5, 1997. 
OarreU  M.  Pederaon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-24179  Filed  9-11-97;  8:45  am) 

MUJNQ  OOOC  4eiO-1»-U 
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DEPARTMENT  OF  TRANSPORTATION 
Fedvral  Aviation  Administration 

14CFRPart39 

[Dockat  No.  96-NM-220-AD;  Amendment 
39-10125;  AO  97-19-06] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airpianes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes.  This  amendment 
requires  replacement  of  the  ignition 
exciter  in  the  auxiliary  power  unit 
(APU)  with  a  part  that  is  designed  to 
operate  better  in  cold  weather.  This 
amendment  is  prompted  by  two 
occiurences  of  the  APU  failing  to  start 
after  flight  in  cold  soak  conditions.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  APU  failure, 
which  could  result  in  the  inability  of  the 
APU  to  restart  the  engines  in  the  event 
both  engines  quit  operating  diuing 
flight 
DATES:  Effective  October  17,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  17, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  LJnkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  land  Avenue,  SW..  Ronton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425) 227-1721:  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
May  8,  1997  (62  FR  25151).  That  action 
proposed  to  require  replacement  of  the 
ignition  exciter  in  the  auxiliary  power 


unit  with  a  part  that  is  designed  to 
operate  better  in  cold  weather. 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  will  be  affiected  by  this  AD,  that 
it  will  take  approximately  1  work  hoiu 
per  airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Required 
parts  will  be  provided  by  the 
manufiacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $180,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
al>ove  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
modification  required  by  this  AD  action, 
and  that  no  operator  would  accomplish 
this  modification  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"sigiuficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 


§30.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-19-09    SAAB  Aircraft  AB:  Amendment 
39-10125.  Docket  96-NM-229-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  equipp)ed  with  an  auxiliary  power 
unit  (APU)  having  part  number  4500090. 
serial  numbers  SP-E941224,  and  SP- 
E941228  through  SP-E95125g  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  tliat  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  i*  affected,  the 
OMmer/opmrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  auxiliary  power  unit  (APU) 
failure,  which  could  result  in  the  inability  of 
the  APU  to  restart  the  engines  in  the  event 
both  engines  quit  operaUng  during  flight, 
accomplish  the  following: 

(a)  Within  60  days  after  the  efiective  date 
of  this  AD:  Replace  the  ignition  exciter,  part 
number  4950787,  with  an  ignition  exciter 
having  part  number  179420-2,  in  accordance 
with  Saab  Service  Bulletin  2000-49-005, 
dated  December  19,  1995,  including 
Attachment  1.  dated  November  30,  1995. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  ignition  exciter  having 
part  number  4950787  on  any  airplane.    ^ 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
TransfKtrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  StandardizaUon 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  2000- 
49-005,  dated  December  19,  1995,  including 
Attachment  1,  dated  November  30,  995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
October  17, 1997. 

Issued  in  Renton,  Washington,  on 
September  3, 1997. 

Darrall  M.  PederMn. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aricraft  Certification  Service. 
(FR  Doc.  97-23859  Filed  9-11-97;  8:45  am] 
nUJNQ  CODE  4eio-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdministrBtion 
14  CFR  Part  39 

pocket  No.  97-NM-182-AO:  Amandmant 
39-10127;  AO  97-1»-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Falcon  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Final  rule;  request  for 
comments. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Dassault  Model  Falcon 
2000  series  airplanes.  This  action 
requires  installing  new  placards  that 
stipulate  the  use  of  certain  types  of 
fuels,  and  revising  the  Airplane  Flight 
Manual  to  specify  the  appropriate  types 
of  fuels  for  use  in  the  affected  airplanes. 
This  amendment  is  prompted  by  a 
report  indicating  that,  due  to  use  of 
certain  fuels,  engine  flame-out  may 
occur.  The  actions  specified  in  this  AD 


are  intended  to  ensiu«  that  certain  fuels 
are  prohibited  from  use;  use  of  these 
fuels  could  cause  an  engine  flame-out 
diuing  a  rapid  throttle  reduction. 
DATES:  Effective  September  29, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  14, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  12, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
182-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Dassault 
Falcon  Jet  Corporation,  Teterboro 
Airport.  P.O.  Box  2000.  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056,  telephone 
(425)  227-1503.  fax  (425)  227-1149;  or 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Branch,  ANE-141, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803, 
telephone  (617)  238-7148.  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1' Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Dassault  Model  Falcon  2000  series 
airplanes.  The  DGAC  advises  that 
results  of  bench  testing  revealed  that  the 
use  of  JET  B  or  fP4  fuel  (or  equivalent 
fuels)  could  residt  in  an  engine  flame- 
out  during  rapid  Arottie  reduction. 
Such  engine  flame-out  during  rapid 
throttie  reduction. 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletin 
F2000-80  (F2000-28-3),  dated 
December  11, 1996,  which  describes 
procedures  for  installing  new  placards 


stipulating  the  use  of  certain  types  of 
fuels.  The  service  bulletin  also  describes 
procediues  for  incorporating  Temporary 
Change  No.  34  (undated)  to  the  Falcon 
2000  Airplane  Flight  Manual  (AFM), 
into  the  AFM.  Temporary  Chwge  No. 
34  specifies  the  appropriate  types  of 
fuels  in  Model  Faicon  2000  series 
airplanes.  The  DGAC  classified  this 
service  bulletin  as  mandatory,  and 
issued  French  airworthiness  directive 
96-29(M)01(B),  dated  December  4, 
1996,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Ptusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

E3qplanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  an  engine  flame-out  diuing  a 
rapid  throttle  reduction.  This  AD 
requires  installing  new  placards  that 
stipulate  the  use  of  certain  types  of 
fuels,  and  revising  the  Limitations  and 
Abnormal  Procedures  Sections  of  the 
FAA-approved  AFM  to  specify  the 
appropriate  types  of  fuels  for  use  in  the 
affected  airplanes.  Tliose  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Determination  of  Rule's  E£Eective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  nde.  Interested  persons 
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are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul^tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-182-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  amd 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  jt  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prep>ared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  purstiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authsrity:  49  U.S.C.  106(g).  40113.  44701. 

f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-19-07  Daasauh  AviatioD:  Amendment 
39-10127.  Docket  97-^4M-182-AD. 

Applicability:  All  Model  Falcon  2000  jteriea 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  piaragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  engine  flame-out  during  a 
rapid  throttle  reduction,  accomplish  the 
following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  revise  the  Limitations  and  Abnormal 
Procedures  Sections  of  the  FAA-approved 
Airplane  Flight  K4anual  (AFM),  in 
accordance  with  Dassault  Service  Bulletin 
F2000-80  (F2000-283).  dated  December  11. 
1996. 
*     Note  2:  This  may  t>e  accomplished  by 
inserting  a  copy  of  Temporary  Change  No.  34 
(undated)  to  the  Falcon  2000  AFM  into  the 
AFM.  When  this  temporary  revision  has  been 
incorporated  in  the  general  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
in  the  AFM.  provided  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  In  Temporary  Change  No. 
34. 


(b)  Within  30  days  after  the  effective  date 
of  this  AD.  install  new  placards  stipulating 
the  tyjies  of  airplane  fuel  to  be  used,  in 
accordance  with  Dassault  Aviation  Service 
Bulletin  F2000-80  (F2000-28-3).  dated 
December  11. 1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  he  done  in  accordance 
with  Dassault  Service  Bulletin  F2000-80 
(F2000-28-3).  dated  December  11,  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Dassault  Falcon  )et  Corporation,  Teterboro 
Airport,  P.  O.  Box  2000.  South  Hackensack, 
New  Jersey.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Ronton.  Washington;  or  at 
the  FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park.  Burlington, 
Massachusetts:  or  at  the  Office  of  the  Federal 
Register.  800  North  CapitolStreet.  NW..  suite 
700.  Washington.  EX]. 

(f)  This  amendment  liecomes  effective  on 
September  29, 1997. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-290- 
001(B),  dated  December  4. 1996. 

Issued  in  Renton,  Washington,  on 
September  5, 1997. 
S.R.MillM-, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-24178  Filed  9-11-97;  8:45  am) 

BNJJNG  COOE  4aiO-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  9S-SW-04-AD;  Ammtdment 
39-10130;  AD  97-1»-1(q 

RIN  212a-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft-Manufactured  Model  S-64E 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Sikorsky  Aircraft- 
manufactiued  Model  S-64E  and  S-64F 
helicopters,  that  ciurentiy  requires 
initial  and  repetitive  inspections  of  the 
main  gearbox  assembly  second  stage 
lower  planetary  plate  (plate)  for  cracks, 
and  removal  and  replacement  of  the 
plate  if  cracks  are  found;  and  daily 
inspections  of  certain  main  transmission 
oil  filter  packs  for  magnesiiun  chips, 
and  removal  and  replacement  of  the 
main  transmission  if  chips  are  foiuid. 
The  AD  also  provides  for  reworking  and 
re-identifying  the  plate,  as  well  as 
establishes  a  retirement  life  for  the 
plate,  including  those  that  have  been 
reworked  and  re-identified.  This 
amendment  requires,  for  Model  S-64E 
helicopters,  inspections  and  rework  of 
the  plate  and  establishes  a  new 
retirement  life  for  the  plate.  This 
amendment  is  prompted  by  the  type 
certificate  holder's  reports  that  four 
plates  were  discovereid  to  have  cracks, 
three  of  which  had  been  reworked  in 
accordance  with  the  existing  AD.  The 
actions  specified  by  this  AD  are 
intended  to  add  another  plate  to  the 
applicability  of  the  AD,  remove  the 
requirements  of  AD  77-20-01  for  the 
Model  S-64F  and  prevent  failure  of  the 
plate  on  the  Model  S-64E  due  to  fiatigue 
cracking,  which  could  lead  to  failure  of 
the  main  gearbox  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  October  17, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  17, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Erickson  Air-Crane  Co.,  3100 
Willow  Springs  Rd.,  P.O.  Box  3247. 
Central  Point,  OR  97502.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 


663.  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Stieet,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Certification  Office,  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137; 
telephone  (817)  222-5157.  £ax  (817) 
222-5783. 

SUPPt.EMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  77-20-01, 
Amendment  39-3045  (42  FR  51565, 
September  29,  1977),  which  was  revised 
by  Amendment  39-3064  (42  FR  56600, 
October  27. 1977).  and  is  applicable  to 
Sikorsky  Aircraft-manufiactured  Model 
S— 64E  and  S— 64F  helicopters,  was 
published  in  the  Federal  Register  on 
October  11.  1996  (61  FR  53339).  That 
action  proposed  to  require,  at  1.300 
hours  time-in-service  (TIS),  a 
fluorescent  magnetic  particle  inspection 
of  the  plate,  part  niunber  (P/N)  6435- 
20229-102.  for  cracks,  replacement  of 
the  plate  if  a  crack  is  foimd,  and 
reworking  the  plate  if  no  crack  is  found. 
The  action  also  proposed  to  require,  at 
1,500  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  70  hours  TIS,  for 
reworked  plate,  P/N  6435-20229-102, 
rfidentified  as  P/N  6435-20229-102- 
TS-107  after  rework,  and  for  plate,  P/N 
6435-20229-104,  a  borescope  inspection 
for  cracks  and  replacement  of  the  plate 
if«  crack  is  found.  Finally,  it  was 
proposed  that  these  part-niunbered 
plates  be  retired  upon  reaching  2,600 
hours  TIS. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  AD 
should  not  be  applicable  to  Model  S64F 
helicopters  as  in  the  existing  AD 
because  of  differences  in  part  numbers 
between  that  model  helicopter  and  the 
Model  S64E  helicopter.  The  FAA 
concurs,  and  did  not  include  Model 
S64F  helicopters  in  the  applicability 
portion  of  the  proposal,  nor  in  this  final 
i\ile. 

A  second  conunenter  addressed 
restricted  category  Model  CH54A 
helicopters.  This  AD  does  not  affect 
those  model  helicopters— only  Model 
S64E  helicopters.  The  FAA  anticipates 
issuing  another  AD  applicable  to  Model 
CH54A  helicopters  at  a  later  date. 

After  careful  review  of  the  available 
data,  including  the  comments 
previously  noted,  the  FAA  has 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  adding 
"reidentified  as"  prior  to  P/N  6435- 
20229-102-TS-107,  and  "after  rework" 
after  that  P/N.  The  FAA  has  determined 
that  these  non-substantive  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  8  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hoiu^  f>er  helicopter  to  accomplish 
the  inspections  and  58  hours  to  remove 
and  replace  the  main  gearbox  assembly, 
if  necessary,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  S8.000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $94,720;  $3,840  to 
accomplish  the  inspections,  and 
$90,880  to  replace  the  plate  in  the  main 
gearbox  assembly  in  all  8  helicopters,  if 
necessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Pr(x:ediu«8  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  puirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatbority:  49  USC  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-3045  (42  PR 
51565.  September  29,  1977)  and  39- 
3064  (42  FR  56600,  October  27.  1977), 
and  by  adding  a  new  airworthiness 
directive  (AD),  Amendment  39-10130, 
to  read  as  follows: 

97-19-10  EridcMn  Air-Crana  Co.: 

Amendment  39-10130.  DoclLet  No.  96- 
SW-04-AD.  Supersedea  AD  77-20-01. 
Amendment  39-3045  and  Amendment 
39-3064. 
Applicability:  Sikorsky  Aircraft- 
manufactured  Model  S-64E  helicopters,  with 
main  gearbox  assembly  second  stage  lo%ver 
planetary  plate  (plate),  part  number  (P/N) 
6435-20229-102,  reidentified  as  P/N  6435- 
20229-102-TS-107  alter  rework,  or  P/N 
6435-20229-104.  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l)een 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  (terformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
bvm  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  di^rent 
actions  necessary  to  address  the  unsafe 
condition  descril)ed  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
efiect  of  the  changed  configuration  on  the 
unsafiB  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  Eailuie  of  the  plate  due  to 
btigue  cracking,  which  could  lead  to  hilure 
of  the  main  gearbox  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  plate,  part  number  (P/N)  6435- 
20229-102  and  P/N  6435-20229-102-TS- 
107,  at  1,300  hours  total  time- in-service 
(TIS),  inspect  and  rework  or  replace  the 
plate,  as  appropriate,  in  accordance  with  the 
Accomplishment  Instructions,  paragraph  2A.. 
steps  (1).  and  (3)  through  (11),  of  Ehckson 
Air-Crane  Co.  Service  Bulletin  No.  64B35- 
7C.  dated  November  8. 1995. 

(b)  For  any  plate.  P/N  6435-20229-102, 
that  has  been  reworked  and  identified  with 
"TS-107".  and  for  plate,  P/N  6435-20229- 
104,  at  1,500  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  70  hours  TIS,  inspect 
the  plate  in  accordance  with  the 
Accomplishment  Instructions,  paragraph  28., 
step  (1),  of  Erickson  Air-Crane  Co.  Service 
Bulletin  No.  64B35-7C,  dated  November  8. 


1995.  If  a  crack  is  found,  replace  the  main 
geartx>x  assembly  with  an  airworthy 
assembly. 

(c)  This  AD  revises  the  airworthiness 
limitation  section  of  the  maintenance  manual 
by  establishing  a  retirement  life  of  2,600 
hours  TIS  for  the  main  geartrax  assembly 
second  stage  planetary  plate,  P/N  6435- 
20229-102.  reidentified  as  P/N  6435-20229- 
102-TS-107  after  rework,  and  P/N  6435- 
20229-104. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office.  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  inspections  and  rework  or 
replacement,  as  necessary,  shall  be  done  in 
accordance  with  Erickson  Air-Crane  Co. 
Service  Bulletin  No.  64B35-7C,  dated 
November  8, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be      ' 
obtained  from  Erickson  Air-Crane  Co.,  31(X) 
Willow  Springs  Rd.,  P.O.  Box  3247.  Central 
Point.  OR  97502.  Copies  may  be  inspected  at 
the  FAA.  Office  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Blvd..  Room  663. 
Fort  Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW..  suite  700,  Washington.  DC. 

(g)  This  amendment  becomes  eSisctive  on 
October  17. 1997. 

Issued  in  Foit  Worth,  Texas,  on  September 
5. 1997. 
Lairy  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  97-24194  Filed  9-11-97;  8:45  am) 
BiujNa  oooe  4*i*-is-u 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  202,  230.  232,  239,  270, 
and  274 

[Release  No*.  33-7448.  IC-22815;  RIe  Na 
S7-1»-«7] 

RIN  3235-AG73 

Registration  Under  ttve  Securities  Act 
of  1933  of  Certain  Investment 
Company  Securities 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commission  is  amending 
the  rule  and  the  form  under  the 
Investment  Company  Act  of  1940  that 
prescribe  the  method  by  which  certain 
investment  companies  calculate  and  pay 
registration  fees  under  the  Securities 
Act  of  1933.  The  amendments 
implement  the  provisions  of  the 
National  Securities  Markets 
Improvement  Act  of  1996  that  simplify 
the  method  of  determining  the  amount 
of  these  fees. 

EFFECTIVE  DATE:  October  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  S.  Gross,  Staff  Attorney.  Office  of 
Regulatory  Policy  at  (202)  942-O690,  or 
Carolyn  A.  Miller,  Senior  Financial 
Analyst.  Office  of  Financial  Analysis  at 
(202)  942-0513,  Division  of  Investment 
Management,  Mail  Stop  10-2,  Securities 
and  Exchange  Conunission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Requests  for  formal  interpretive  advice 
should  be  directed  to  the  Office  of  Chief 
Counsel  at  (202)  942-0659,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Mail  Stop  10-6,  Washington,  DC 
20549. 

SUPPt-EMENTARY  INFORMATION:  The 
Commission  today  is  amending  rule 
24f-2  [17  CFR  270.24f-2]  and  Form 
24F-2  (17  CFR  274.24]  under  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  BOaj  (the  "Investment  Company 
Act").  In  addition,  the  Commission  is 
amending  rule  485  [17  CFR  230.485) 
under  the  Securities  Act  of  1933  (15 
U.S.C  77a-aa)  (the  "SecuriUes  Act"); 
Form  N-IA  [17  CFR  274.11  A  and 
239. 15 A),  Form  N-3  [17  CFR  274.11b 
and  239.17al.  and  Form  N-4  [17  CFR 
274.11c  and  239.17b].  the  registration 
forms  used  by  certain  types  of 
investment  companies  to  register  under 
the  Investment  Company  Act  and  to 
register  their  seciuities  under  the 
Securities  Act;  Form  S-6  [17  CFR 
239.16],  the  form  used  by  unit 
investment  trusts  to  register  their 
secxurities  under  the  Securities  Act; 
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Fonn  N-14  [17  CFR  239.23),  the  form 
used  by  investment  companies  to 
register  under  the  Securities  Act 
securities  issued  in  business 
combination  transactions;  rule  24e-l 
under  the  Investment  Company  Act  (17 
CFR  270.24e-l];  rule  13  of  Regulation 
S-T  [17  CFR  232.13);  and  rule  3a  of  the 
Commission's  Informal  and  Other 
Procedures  [17  CFR  202.3a].  The 
Commission  is  also  rescinding  rules 
24e-2  and  24f-l  under  the  Investment 
Company  Act  [17  CFR  270.24e-2  and 
270.24f-ll. 

I.  Background 

The  National  Securities  Markets 
Improvement  Act  of  1996 
("Improvement  Act") '  amended 
sections  24(e)  and  (f)  of  the  Investment 
Company  Act  to  create  a  new,  simpler 
system  for  the  registration  of  securities 
under  the  Securities  Act  that  are  issued 
by  open-end  management  investment 
companies,  unit  investment  trusts 
("UITs")  and  face-amount  certificate 
companies  (collectively,  "funds").* 
Amended  section  24(f)  of  the 
Investment  Company  Act.  when 
effective,  will  provide  that  a  fund  will 
be  deemed  to  have  registered  an 
indefinite  amount  of  securities  upon  the 
effective  date  of  its  registration 
statement  imder  the  Seciuities  Act.^  The 
fund  then  will  pay  a  registration  fee 
within  90  days  after  the  end  of  each 
fiscal  year  b&sed  upon  the  aggregate  sale 
price  of  fund  seciuities  sold  during  that 
fiscal  year,  reduced  by  the  aggregate 
redemption  price  of  the  securities  that 
were  redeemed  during  that  year  (and 
during  any  earlier  fiscal  year  ending  on 
or  after  October  11, 1995),  but  that  were 
not  used  previously  by  the  fund  to 
reduce  its  registration  fees.  A  fund  that 
makes  its  fee  payment  late  will  be 
required  to  pay  interest  on  the  unpaid 
amount  at  a  rate  set  by  the  Secretary  of 
the  Treasury.*  Amended  section  24(f) 
will  provide  the  exclusive  means  for 
registering  fund  securities  under  the 
Securities  Act* 


>  Pub.  L  104-290  (1996). 

>  Section  203  of  the  Improvement  Act  (codified  at 
15  U.S.C.  80a-24  (e)  and  (f))- 

>  Section  24(f)(1).  as  amended.  Amended  section 
24(f)  becomes  effective  on  the  earlier  of  October  11, 
1997  or  the  effective  date  of  Commission 
rulemaking  implementing  amended  section  24(0. 
See  15  U.S.C  80a-24  note.  For  purposes  of 
convenience,  section  24.  as  amended  when  section 
203  of  the  Improvemeot  Act  twcomes  eRective.  is 
referred  to  in  this  Release  as  "amended  section  24" 
or  "section  24.  as  amended." 

*  Section  24(fX3).  as  amended. 

'  Section  203  of  the  Improvement  Act  reacinded 
the  provisions  of  sections  24(e)  and  (f)  that  allow 
for  post^eRective  amendment  and  post-sale 
registration  of  securities.  Closed-end  management 
investment  companies  will  continue  to  register 
their  share*  and  pay  registration  fee*,  pursuant  to 


On  July  14. 1997,  the  Commission 
issued  a  release  proposing  to  amend  or 
rescind  several  rules  and  forms  under 
the  Investment  Company  Act  and  the 
Securities  Act  to  implement  the 
Improvement  Act's  amendments  to 
section  24  ("Proposing  Release").*  The 
proposals  included  revisions  to  Form 
24P-2,  the  Form  that  is  required  to 
accompany  ftuid  registration  fees.  The 
Commission  received  seven  comment 
letters,  which  generally  supported  the 
proposed  amendments.  The 
Commission  is  adopting  the 
amendments  substantially  as  proposed. 

n.  Discussion 

A.  Amendments  to  Rule  24f-2 

The  Commission  proposed  amending 
rule  24f-2  to  delete  provisions  made 
imnecessary  as  a  result  of  the 
Improvement  Act.  to  eliminate  the 
requirement  that  Form  24F-2  be 
ac(X)mpanied  by  an  opinion  of  counsel, 
and  to  require  the  filing  of  Form  24F- 
2  within  90  days  as  required  by 
amended  section  24(f).  Commenters 
supported  these  amendments,  which  the 
Commission  is  adopting  as  proposed. 

The  Conunission  also  proposed 
certain  technical  amendments  to  rule 
24^2  concerning  fee  payments  when  a 
fund  ceases  operations  as  a  result  of  a 
liquidation,  merger,  or  sale  of  all  or 
substantially  all  of  the  assets 
(collectively,  "merger")  of  the  fimd.  The 
dkimmission  is  adopting  these 
amendments,  modified  slightiy  from  the 
proposal  to  reflect  technical  suggestions 
by  commenters.^ 

Finally,  the  Commission  is 
rescinding,  as  proposed,  rule  24e-2  and 
rule  24f-l ,  which  are  no  longer 
necessary  as  a  result  of  the  amendment 
of  section  24(f). 

B.  Amendments  to  Form  24F-2 

The  Commission  proposed 
amendments  to  Form  24F-2  that  would 


sectioB  6(b)  of  the  Sacuritie*  Act  at  the  time  of  the 
offering. 

*  Registration  under  the  Securities  Act  of  1933  of 
Certain  Investment  Company  Securities,  Investment 
Company  Act  Release  No.  22747  Uuly  14. 1997)  (62 
FR  38495  ()uly  18.  1907)). 

^The  proposed  amendments  included  a  provision 
clarifying  that  the  special  rule  provisions  for 
reorganizations  are  not  available  in  a  transaction 
designed  to  result  in  the  merger  of  two  operating 
funds.  No  commenter  addressed  this  proposed 
clarification,  but  one  commenter  urged  that  the  rule 
treat  all  mergers  as  it  does  reorganizations  and 
permit  any  unused  redemption  credits  to  be 
assumed  by  the  successor  fund.  The  Commission's 
proposal  entailed  merely  clarifying  the  rule's 
provisions  relating  to  mergers:  thus,  the 
commenter's  suggestion  is  beyond  the  scope  of  the 
rule  proposal.  The  Commission  believes  this 
suggestion  should  l>e  addressed  only  after  it* 
consequences  can  be  fully  determined,  and  i* 
therefore  adopting  the  meiger  provisions  as 
proposed. 


substantially  shorten  and  simplify  the 
form.  The  Commission  is  adopting  these 
amendments,  modified  to  reflect 
comments  and  to  add  additional 
instructions  to  clarify  the  operation  of 
rule  24f-2.  as  amended. 

1.  Prepaid  Shares 

Since  1977.  rule  24f-2  has  permitted 
a  fimd  to  offset  its  aggregate  sales  with 
aggregate  redemptions  in  calculating  its 
registration  fee.*  If  redemptions  exceed 
sales  in  a  fiscal  year,  under  rule  24e-2 
a  fund  may,  under  existing  rules,  use 
those  "redemption  credits"  to  offset 
registration  fees  payable  for  securities 
registered  during  the  next  fiscal  year  in 
a  post-effective  amendment  to  the 
ftmd's  registration  statement.  Shares 
registered  pursuant  to  rule  24e-2  are.  in 
effect,  "pre-paid." 

This  system  has  been  substantially 
revised  by  the  Improvement  Act.  After 
the  effective  date  of  the  adopted  rule 
amendments,  unused  redemption 
credits  from  one  fiscal  year  will  be 
available  in  succeeding  fiscal  years,  and 
there  will  be  no  need  to  register  shares 
pursuant  to  a  post-effective 
amendment.'  Before  the  effective  date  of 
these  rules,  however,  some  fluids  will 
have  accumulated  a  "bank"  of  pre-paid 
shares  on  which  a  new  registration  fee 
need  not  be  paid  under  section  24(f),  as 
amended.  Form  24F-2.  currenUy  and  as 
amended,  requires  that  only  sharte 
registered  pursuant  to  section  24(f)  be 
included  in  determining  the  aggregate 
shares  sold  during  the  year.")  At  the 
suggestion  of  three  commenters,  the 
Commission  is  adding  a  new  item  to  the 
Ftmn  that  Mrill  provide  fimds  space  on 
the  Form  to  reflect  information  on  pre- 
paid shares,  which  should  assist  their 
personnel  in  tracking  that  information.  ■> 


■  See  Proposing  Release,  tupra  note  6  at  nn.8-10 
and  accompanying  text. 

*The  Improvement  Act  amended  sactioo  24(f)  to 
permit  a  fund  to  reduce  its  registration  fee  by  the 
aggregate  price  of  securities  redeemed  during  the 
fiscal  year,  and  any  prior  fiscal  year  ending  on  or 
after  October  11. 1995  that  were  not  used 
previously  to  reduce  fees  payable  to  the 
Commission.  In  this  way,  amended  section  24(f) 
will  permit  fiinds  to  net  redemptions  from  previous 
fiscal  years  without  having  to  "preserve"  those 
redemption  credits  through  filing  periodic  post- 
effective  amendments  pursuant  to  rule  24»-2, 
which,  as  noted  above,  is  being  rescinded. 

>o  Shares  registered  pursuant  to  rule  24e-2  may  be 
excluded  from  the  aggregate  shares  sold.  See  Item 
5(i).  Funds  may  therefore  sell  pre-paid  shares 
without  being  required  to  pay  additional 
registration  fees. 

■ '  Item  6  requires  the  fund  to  include  the 
information  regarding  the  number  of  pre-paid 
shares,  if  any.  that  were  used  to  reduce  the 
aggregate  sales  price  of  fund  shares  sold  during  the 
fiscal  year,  and  the  balance  of  any  pre-paid  shara* 
that  may  remain  and  are  eligible  for  use  in  future 
years.  Commenters  and  othws  have  inquired  if 
there  i*  a  specific  method  they  should  use  when 

Cooliousd 
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2.  Mergers 

The  Commission  is  adding  two 
instructions  to  Form  24F-2  to  clarify  the 
operation  of  the  merger  provisions  of 
rule  24f-2.  The  first  clarifies  that  the 
securities  of  a  fund  that  are  converted  or 
exchanged  (the  "Predecessor  Fund")  to 
those  of  another  (the  "Successor  Fund") 
must  be  treated  as  redemptions  on  the 
Predecessor  Fund's  final  Form  24F-2.'2 
The  second  clarifies  that,  in  a 
reorganization  in  which  the  Predecessor 
Fund  is  not  deemed  to  cease  operations 
for  purposes  of  rule  24f-2,  the  Successor 
Fund  assumes  the  sales  and  the 
redemption  credits  of  the  Predecessor 
Fimd.  which  need  not  file  a  final  Form 
24F-2.'3 

3.  Shares  Sold  to  Unit  Investment  Trusts 

Form  24F-2  has  included  since  its 
adoption  a  special  instruction  that 
permits  a  fund  to  exclude  from  its 
aggregate  sales,  the  sales  of  securities 
sold  to  an  unmanaged  separate  account 
organized  as  a  UTT  that  itself  issued 
securities  on  which  registration  fees 
have  been  paid.'^  This  exclusion  was 
created  to  prevent  "double  payment"  of 
registration  fees  for  the  same  aggregate 
proceeds  from  investors  in  variable 
insurance  products."  Two  commenters 
argued  that  the  logic  of  this  exclusion 
supported  extending  it  to  funds  selling 
shares  to  UTTs  issuing  periodic  payment 
plans.  The  Commission  agrees  and  is 
revising  the  instruction  to  Form  24F-2 
to  apply  to  shares  sold  to  any  UTT.'^ 

C.  (Conforming  Amendments 

The  Commission  is  adopting,  as 
proposed,  amendments  to  several  forms 
and  rules  to  reflect  the  revisions  to 


converting  a  number  of  pre-paid  shares  into  a  doUar 
amount.  The  Commission  believes  that  a  fund  may 
use  any  reasonable  method  that  is  applied 
consistently  when  converting  a  number  of  pre-paid 
shares  into  a  dollar  amount  for  purposes  of 
determining  the  aggregate  price  of  securities  sold 
during  the  Hscal  year  pursuant  to  rule  24f-2. 

■>  See  Instruction  C2(aJ. 

"  See  Instruction  C.2(b). 

>*  See  Instruction  C3. 

"  See  Registration  Fees  for  Certain  Investmvit 
Companies,  Investment  Company  Act  Release  No. 
21332  (Sept.  1.  199S)  (60  FR  47041  (Sept.  11, 1995)) 
at  nn.29-31  and  accompanying  text 

'*  See  Instruction  C3.  In  both  arrangements,  a 
fund  sells  shares  to  a  UIT  that  acts  as  a  mere 
conduit  for  the  investor's  investment  in  the 
underlying  fund.  The  Commission  believes, 
therefore,  that  the  rationale  for  relieving  investors 
in  variable  insurance  products  from  double 
payment  of  registration  fees  applies  with  equal 
force  to  investors  in  periodic  payment  plans.  The 
Commission  is  not  adopting,  however,  two 
commenters'  suggestion  that  the  instructions  permit 
exclusion  of  the  value  of  fund  shares  sold  to  a 
management  investment  company  in  a  "fund-of- 
funds"  arrangement.  Unlike  the  UIT  arrangements 
discussed  above,  a  management  company  in  a  fund- 
of-funds  arrangement  does  not  act  as  a  conduit  for 
imrestnwnts  in  the  other  funds. 


section  24(f)  and  rule  24f-2  and  the 
rescission  of  rules  24e-2  and  24f-l.i^ 

D.  Transition/Effective  Date 

The  rule  and  form  amendments 
adopted  today  are  effective  on  October 
11,  1997,  the  effective  date  of  the 
amendments  to  section  24  of  the 
Investment  Company  Act.  All  funds 
must  use  Form  24F-2,  as  revised  by 
these  amendments,  for  filings  made  on 
or  after  (Dctober  11. 1997.  Funds  with  a 
fiscal  year  ending  on  or  after  July  13. 
1997  (90  days  before  October  11. 1997) 
that  file  Form  24F-2  on  or  after  October 
11,  1997  may  net  redemptions  against 
sales  pursuant  to  section  24(f)  as 
amended.  Funds  that  file  for  fiscal  years 
ended  after  April  14, 1997,  but  before 
July  13,  1997  may  net  redemptions 
against  sales,  but  must  pay  interest  bom 
the  due  date  of  the  filing. 

Section  24(f).  as  revised,  applies  to 
any  fund  with  an  effective  registration 
statement  under  the  Securities  Act. 
Accordingly,  the  Commission  will 
consider  any  fund  that  has  an  effective 
registration  statement  on  October  11, 
1997  to  have  registered,  by  operation  of 
law,  an  indefinite  amount  of  shares. 
After  October  11,  1997,  when  the  fund 
next  files  its  post-effective 
amendment(s),  it  should  also  revise  the 
cover  pages  of  its  registration  statement 
to  delete  statements  regarding  the 
indefinite  registration  of  securities. 

The  October  11, 1997  effective  date  of 
the  rule  and  form  amendments  is  less 
than  30  days  after  publication  in  the 
Federal  Register,  pursuant  to  the  "good 
cause"  exception  under  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(d)(3).  As  discussed  above,  these 
rule  and  form  amendments  are  needed 
to  accommodate  changes  to  the  statute 
concerning  the  registration  of  securities 
and  the  payment  of  registration  fees, 
and  they  clarify  certain  transitional 
issues  that  the  statutory  amendments  do 
not  address.  In  the  absence  of  the 
amendments  adopted  today,  the  current 
rules  and  forms  would  continue  to  be  in 
effect,  even  though  they  do  not 
correspond  to  the  amended  statutory 
provisions.  The  potential  confusion  that 
could  result  concerning  the  applicable 
requirements  for  funds  could  be 
detrimental  to  investors  and  to  market 
participants.  In  addition,  because  funds 
are  currently  required  to  file  Form  24F- 
2  and  the  rule  and  form  amendments 
simplify  this  process,  the  Commission 
does  not  believe  that  an  accelerated 
effiective  date  will  cause  hardship  to 


"  Rule  485  under  the  Securities  Act;  Form  r4-lA: 
Form  N-3;  Form  N-4:  Form  SS:  Form  N-14:  rule 
24e-l  under  the  Investment  Company  Ad:  rule  13 
ot  Ragulatioo  S-T:  and  rule  3a  of  the  Coouniaaioa's 
Informal  and  Other  Procedures. 


affected  funds.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause  for  effoctiveness  of  the  rule  and 
form  amendments  on  October  11. 1997. 

nL  Cost-Benefit  Analysis 

In  the  Proposing  Release,  the 
Commission  provided  a  Cost-Benefit 
Analysis  on  the  amendments  and 
requested  comments.  No  comments 
were  received  on  these  matters.  The 
Commission  is  sensitive  to  the  costs  and 
benefits  imposed  by  its  rules.  The 
Commission  notes  that  the  amendments 
implement  the  changes  mandated  by  the 
Improvement  Act  to  the  system  for 
registering  fund  securities  under  the 
Securities  Act  The  amendments  reflect 
the  requirements  of  amended  section  24 
of  the  Investment  Company  Act  and  do 
not  impose  any  additional  requirements. 
The  amendments  to  Form  24F-2  should 
assist  fimds  in  calculating  their 
registration  fees  and  interest,  if  any, 
under  amended  section  24(f).  Based  on 
its  experience  with  Form  24F-2,  the 
Commission  believes  that  the  benefits  to 
funds  and  the  Commission  of  having  a 
standardized  format  for  registration  fee 
filings  and  the  guidance  provided  by  the 
Form  outweigh  any  burdens  associated 
with  filing  the  Form.  In  the  past,  Form 
24F-2  has  made  it  easier  for  funds  to 
calculate  registration  fees  and  reduced 
errors  in  fee  calculations.  Amended 
Form  24F-2  would  continue  these 
benefits. 

The  principal  economic  effect  of  the 
amendments  is  to  increase  the  number 
of  filers  of  Form  24F-2.  The 
Commission  estimates  that  there  will  be 
approximately  500  new  filers  of  the 
Form.  The  only  new  costs  that  will  be 
imposed  for  these  new  filers  will  be  the 
cost  of  filing  the  form  annually,  which 
is  estimated  to  average  $10  per  filer. 
While  in  the  aggregate  there  will  be 
more  filers  of  Form  24F-2,  the  reduction 
in  the  amount  of  time  required  to  file 
the  Form  is  expected  to  reduce  the  total 
filing  costs  by  $60,120. 

The  other  possible  economic  efCact  of 
the  amendments  is  due  to  the 
requirement  (also  included  in  the 
changes  made  by  Congress  to  section  24) 
that  interest  be  paid  on  any  registration 
fees  that  are  paid  more  than  90  days 
after  the  end  of  the  fiscal  year.  This 
economic  effect  also  should  be 
insignificant  because,  based  on  the 
Commission's  past  experience,  very  few 
(less  than  five)  registrants  annually  file 
Form  24F-2  late. 

The  Commission  estimates  that  there 
will  be  a  nearly  50%  reduction  in  the 
average  time  it  takes  filers  to  complete 
the  Form.  The  additional  guidance 
provided  on  the  Form  will  make  it 
easier  and  less  time  consuming  for 
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investment  companies  to  calculate  the 
registration  fees  due  and  to  avoid  errors 
in  fee  calculations.  Thus,  the 
amendments  will  not  result  in  a  major 
increase  in  either  costs  or  prices.  In 
addition,  the  amendments  should  have 
no  adverse  effects  on  efficiency, 
competition,  or  capital  formation. 

IV.  Paperwork  Redaction  Act 

As  set  forth  in  the  Proposing  Release, 
Form  24F-2  contains  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").'8  Accordingly,  the 
collection  of  information  requirements 
contained  in  the  rule  amendments  were 
submitted  to  the  Office  of  Management 
and  Budget  ("OMB")  for  review 
pursuant  to  section  3507(d)  of  the  PRA. 
No  comments  were  received  on  the 
proposal  with  respect  to  the  PRA 
submission. >^  The  collection  of 
information  requirements  are  in 
accordance  with  section  3507  of  the 
PRA.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  agency  displays  a  valid  OMB 
control  number.  OMB  approved  the 
PRA  request  and  assigned  a  control 
number  of  3235-0456,  with  an 
expiration  date  of  August  31,  2000. 

Form  24F-2  provides  a  standardized 
format  for  fimds'  annual  registration  fee 
filings  and  assists  fimds  in  calculating 
the  fees.  Form  24F-2  is  required  to  be 
filed  annually.  It  is  estimated  that 
approximately  6681  fimds  file  Form 
24F-2.  The  current  average  onnnnl 
burden  pet  respondent  for  Form  24F-2 
is  estimated  to  be  1.9  hours.  The  total 
anmial  burden  for  all  respondents  for 
Form  24F-2  is  estimated  to  be  12,694 
hours.  The  amendments  would  reduce 
the  annual  burden  per  respondent  for 
Form  24F-2  bom  1.9  hours  to  1  hour. 

The  amendments  to  this  collection  of 
information  are  necessary  to  implement 
the  changes  to  section  24  of  the 
Investment  Company  Act  made  by  the 
Improvement  Act  The  information 
collection  requirements  imposed  by 
Form  24F-2  are  mandatory.  Responses 
to  the  collection  of  information  will  not 
be  kept  confidential. 

V.  Sonmaiy  of  Rcgulataay  Flexilnlity 
Aaaiftim 

A  smnmary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C 
603,  was  published  in  the  Proposing 
Release.  No  comments  were  receivMl  on 


"44  VS.C.  3501—3520. 

'*OiM  comiDantar  did  reiar  to  the  Paparwocfc 
Raduction  Act  in  oonnection  with  siiugesllm 
amandin— to  not  proposed  by  thm  Cnminiaatoo. 


this  analysis.  The  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  in  accordance  vtrith  5 
U.S.C.  604  regarding  the  rule  and  form 
amendments.  The  FRFA  states  that  the 
amendments  to  rule  24F-2  and  Form 
24F-2  implement  the  provisions  of  the 
Improvement  Act  governing  registration 
of  fund  securities  under  the  Securities 
Act.  The  FRFA  further  states  that  the 
conforming  amendments  to  rules  and 
forms  conform  the  relevant  provisions 
to  the  requirements  of  amended  section 
24  of  the  Investment  Company  Act  The 
FRFA  indicates  that  the  amendments 
are  designed  to  make  it  easier  for  fluids 
to  comply  with  the  new  statutory 
provisions  and  provide  guidance  on 
calculating  registration  fees  on  fimd 
securities. 

The  FRFA  sets  forth  the  statutory 
authority  for  the  amendments.  The 
FRFA  also  discusses  the  effect  of  the 
amendments  on  fimds  that  are  small 
entities.  For  purposes  of  the 
amendments,  small  entities  are  funds 
with  assets  of  $50  million  or  less  at  the 
end  of  their  most  recent  fiscal  year. 
Based  on  a  review  of  data  filed  by  fimds 
with  the  Conunission,  it  is  estimated 
that  approximately  948  funds  may  be 
considered  small  entities.  The  FRFA 
states  that  the  amendments  would  assist 
small  entities  in  complying  with  the 
new  statutory  requirements. 

The  FRFA  states  that  the  amendments 
would  not  impose  any  new  reporting, 
recordkeeping  or  other  compliance 
requirements,  and  that  the  Commission 
believes  that  there  are  no  rules  that 
duplicate,  overlap  or  conflict  vfith  the 
amendments. 

The  FRFA  discusses  the  variotis 
alternatives  considered  by  the 
Commission  in  coimection  with  the 
amendments  that  might  minimize  the 
eCEect  on  small  entities,  including:  (a) 
The  establishment  of  diffisring 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  consolidation,  at 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exranption  from 
coverage  of  the  rule,  or  any  part  of  the 
rule,  for  small  entities.  Performance, 
rather  than  design,  standards  are 
incorporated  in  amended  section  24(f) 
of  the  Investment  Company  Act.  and  are 
therefore  incorporated  into  the  rule  and 
form  amendments,  to  the  extent  that  (i) 
registration  fees  on  fund  shares  are 
based  on  sales  less  redemptions,  and  (ii) 
a  fund  is  required  to  pay  interest  if  the 
ragistntion  fse  is  paid  late. 


The  Commission  believes  that  it 
would  be  inconsistent  with  the 
purposes  of  amended  section  24  of  the 
Investment  Company  Act  to  exempt 
small  entities  from  the  amendments. 
The  Commission  considered  not  having 
a  standardized  form  to  accompany  the 
fimds'  annual  registration  fee  filings. 
Based  on  the  Commission's  and  fimds' 
experience  prior  to  the  adoption  of 
Form  24F-2,  and  the  comments 
received  when  Form  24F-2  was 
proposed,  however,  the  Commission 
believes  that  Form  24F-2  has  been 
beneficial.  Form  24F-2  has  made  it 
easier  for  fimds  to  calculate  registration 
fees  and  reduced  errors  in  fee 
calculations. 

EHfferent  compliance  or  reporting 
requirements  for  small  entities  are  not 
necessary  because  the  amendments  do 
not  establish  any  new  reporting, 
recordkeeping  or  compliance 
requirements.  The  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate  or  simplify 
the  amendments  for  small  entities.  Cost- 
benefit  information  reflected  in  the 
"Cost-Benefit  Analysis"  section  of  this 
Release  also  is  reflected  in  the  FRFA.  A 
copy  of  the  FRFA  may  be  obtained  by 
contacting  Robin  S.  Gross,  Mail  Stop 
10-2,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

VL  St^utory  Antfaority 

The  Commission  is  rescinding  rules 
24e-2  and  24f-l,  and  amending  rules 
24e-l  and  24f-2  and  Form  24F-2, 
pursuant  to  the  authority  set  forth  in 
sections  24  and  38(a)  of  the  Investment  « 
Company  Act  [15  U.S.C.  80a-24, 
-37(a)].  "The  Commission  is  amending 
rule  485  pursuant  to  the  authority  set 
forth  in  sections  6,  7. 8. 10  and  19(a)  of 
the  Securities  Act  (15  U.S.C.  77f,  77g. 
77h,  77j,  77s(a)l  and  section  38  of  the 
Investment  Company  Act.  The  authority 
citations  for  the  amendments  to  Forms 
N-IA.  N-3.  N-«.  N-14  and  S-6,  and 
rule  13  of  Regulation  S-T  and  rule  3a 
of  the  Conmiission's  Informal  and  Other 
Procedures  precede  the  text  of  the 
amendments. 

ListofSubjeda 

17CFRPait202 

Administrative  practice  and 
procedure^  Securities. 

1 7  CFR  Parts  230,  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

17CFRPart232 

Administrative  practice  and 
procedure.  Reporting  and  recordkBq>ing 
nquiranents.  Securities. 
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17  CFR  Part  239  "      . 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Rule  and  Form  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  202-«4FORMAL  AND  OTHER 
PROCEDURES 

1.  The  authority  citation  for  part  202 
continues  to  read  in  part  as  follows: 

Aalhority:  15  U.S.C  778.  77t.  78d-l.  78u. 
78w,  78/i(d).  79r,  79t,  778M,  77uuu.  80a-37. 
80»-41,  80b-9.  and  BOb-11,  unless  otherwise 
noted. 


f  202.3*    [Amended] 

2.  In  §  202.3a,  the  seventh  sentence  of 
the  introductory  text  is  amended  by 
adding  the  phrase  ".  including  fees  paid 
pursuant  to  Section  24(f)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-24(0)"  after  the  phrase 
"Section  6(b)  of  the  Securities  Act  of 
1933". 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

3.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g.  77h,  77j. 
778.  77SS8,  78c,  78d,  78/,  78m,  78n,  78o.  78w, 
7Bll{d).  78t,  808-8.  80«-29,  80a-30.  and  80a- 
37,  unless  otherwise  noted. 


§230.485    (Amended] 

4.  Section  230.485  is  amended  by 
removing  paragraphs  (b)(l)(i)  and  (ii) 
and  redesignating  paragraphs  (b)(l)(iii) 
through  (ix)  as  paragraphs  (b)(l)(i) 
through  (vii),  revising  the  reference  to 
"paragraph  (b)(l)(ix)"  in  the 
introductory  text  of  paragraph  (b)(2)  to 
read  "paragraph  (bKl)(vii)"  and  the 
references  to  "paragraph  (b)(l)(v)"  in 
paragraph  (d)(2)(ii)(B)  and  the 
undesignated  paragraph  that  follows  to 
read  "paragraph  (b)(l)(iii)". 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

5.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Aatkority:  15  U.S.C  77f,  77g.  77h,  77j, 
77s(a).  778n(a),  78c(b).  78/.  78in.  78n,  78o(d). 
78w(a).  78//(d).  79t(a),  80e-8.  80a-29,  80a-30 
and  80a-37. 

§232.13    [Amended] 

6.  Section  232.13  is  amended  in 
paragraph  (a)(l)(iii)  by  adding  after  the 


words  "Securities  Act  filings"  the 
phrase  ".  including  filings  under  section 
24(f)  of  the  Investment  Company  Act  (15 
U.S.C.  80a-24(f))". 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7.  The  authority  citation  for  Part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77j.  77s, 
77Z-2,  77SSS,  78c.  78/,  78m,  78n,  78o(d), 
78U-5,  78w(a),  78/Ad).  79e,  79f.  79g,  79j,  791. 
79m.  79n.  79q.  79t,  80e-8,  80a-29,  80a-30 
and  808-37,  unless  otherwise  noted. 


§239.16    [Fonn  S-6  amended] 

8.  Form  S-6  (referenced  in  §  239.16) 
is  amended  on  the  cover  page  by 
removing  the  words  "and  amount"  in 
Item  E,  removing  Items  F  and  G,  and 
redesignating  Item  H  as  Item  F. 

Note:  Form  S-6  does  not,  and  the 
amendment  will  not.  appear  in  the  Code  of 
Federal  Regulations. 

§239.23    [Form  N-1 4  amended] 

Note:  Form  N-14  does  not,  and  the 
amendments  will  not,  apfiear  in  the  Code  of 
Federal  Regulations. 

9.  Form  N-14  (referenced  in  §  239.23) 
is  amended  on  the  cover  page  by 
revising  the  Instruction  to  the  table 
"Calculation  of  Registration  Fee  under 
the  Securities  Act  of  1933"  to  read  as 
follows: 

FORM  N-14 

•  •         •         «         • 

Calculation  of  Registration  Fee  under  the 
Securities  Act  of  1 933 

•  •  *  *  • 

Instruction 

Registrants  relying  on  section  24(f)  of  the 
Investment  Company  Act,  which  permits 
registration  of  an  indefinite  number  of 
securities,  need  not  include  the  Securities 
Act  registration  fee  table,  but  must  provide 
the  "Title  of  Securities  Being  Registered"  and 
state  that  no  Bling  fee  is  due  because  of 
reliance  on  section  24(f).    - 

•  •  •  •  • 

10.  Form  N-14  (referenced  in 
§  239.23)  is  amended  by  revising 
General  Instruction  B  to  read  as  follows: 

FORM  N-14 


regarding  payment  of  the  registration  fee.  If. 
contemfHDraneous  with  a  filing  on  Form  N- 
14,  an  open-end  management  company  is 
ofiiering  its  securities  to  the  public  by  means 
of  a  current  prospectus  under  an  effective 
registration  statement,  the  prospectus 
included  in  a  registration  statement  filed  on 
Form  N-14  may  be  used,  under  Rule  429(a) 
[17CFR  230.429(a)],  in  connection  with  the 
securities  covered  by  the  earlier  registration 
statement. 


PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

11.  The  authority  citation  for  part  270 
is  amended  by  adding  the  following 
citation  to  read  as  follows: 

Aathiwity:  15  U.S.C.  80a-l  et  seq..  80ft-37, 
80a-39  unless  otherwise  noted; 


General  Instructions 


B.  Registration  Fee 

Section  6(b)  of  the  1933  Act  and  Rule  457 
(17  CFR  230.457]  thereunder  set  forth  the  fee 
requirements  under  the  1933  Act  R^istrants 
relying  on  section  24(f)  of  the  1940  Act, 
which  permits  registration  of  an  indefinite 
number  of  shares,  are  directed  to  rule  24f— 2 
under  the  1940  Act  [17  CFR  270.24f-2l 


Section  270.24f-2  also  issued  under 
15  U.S.C.  80a-24(f)(4). 

§270.24e-1    [Amended] 

12.  Section  270.24e-l  is  amended  by 
removing  the  reference  "24(e)(3)"  each 
time  it  appears  and  adding  the  reference 
"24(e)". 

§270.24e-2    [Removed] 

13.  Section  270.24e-2  is  removed. 

§270.24f-1    [Removed] 

14.  Section  270.24f-l  is  removed. 

15.  Section  270.24f-2  is  revised  to 
read  as  follows: 

§  270.241-2    Registration  under  ttie 
Securities  Act  of  1933  of  certain  investment 
company  securities. 

(a)  General.  Any  face-amount 
certificate  company,  open-end 
management  company  or  unit 
investment  trust  ("issuer")  that  is 
deemed  to  have  registered  an  indefinite 
amount  of  seciuities  pursuant  to  section 
24(0  of  the  Act  [15  U.S.C.  80a-24(f)l 
must,  not  later  than  90  days  after  the 
end  of  any  fiscal  year  during  which  it 
has  publicly  offered  such  securities,  file 
Form  24F-2  (17  CFR  274.24)  with  the 
Commission.  Form  24F-2  must  be 
prepared  in  accordance  with  the 
requirements  of  that  Form,  and  must  be 
accompanied  by  the  payment  of  a 
registration  fee  with  respect  to  the 
securities  sold  during  the  fiscal  year  in 
reliance  upon  registration  pursuant  to 
section  24(f)  of  the  Act  calculated  in  the 
manner  specified  in  section  24(f)  of  the 
Act  and  in  the  Form.  An  issuer  that  pays 
the  registration  fee  more  than  90  days 
after  the  end  of  its  fiscal  year  must  [>ay 
interest  in  the  manner  specified  in 
section  24(f)  of  the  Act  and  in  Form 
24F-2. 

(b)  Issuer  ceasing  operations;  mergers 
and  other  transactions.  For  purposes  of 
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this  section,  if  an  issuer  ceases 
operations,  the  date  the  issuer  ceases 
operations  will  be  deemed  to  be  the  end 
of  its  fiscal  year.  In  the  case  of  a 
liquidation,  merger,  or  sale  of  all  or 
substantially  all  of  the  assets  ("merger") 
of  the  issuer,  the  issuer  will  be  deemed 
to  have  ceased  operations  for  purposes 
of  this  section  on  the  date  the  merger  is 
consummated;  provided,  however,  that 
in  the  case  of  a  merger  of  an  issuer  or 
a  series  of  an  issuer  ("Pretjbcessor 
Issuer")  with  another  issuer  or  a  series 
of  an  issuer  ("Successor  Issuer"),  the 
Predecessor  Issuer  will  not  be  deemed 
to  have  ceased  operations  and  the 
Successor  Issuer  will  assume  the 
obligations,  fees,  and  redemption  credits 
of  the  Predecessor  Issuer  incurred 
pursuant  to  section  24(f)  of  the  Act  and 
§  270.24e-2  (as  in  efiisct  prior  to  October 
11. 1997;  see  17  CFR  part  240  to  end. 
revised  as  of  April  1. 1997)  if  the 
Successor  Issuer: 

(1)  Had  no  assets  or  liabilities,  other 
than  nominal  assets  or  liabilities,  and  no 
operating  history  immediately  prior  to 
the  merger; 

(2)  Acquired  substantially  all  of  the 
assets  and  assumed  substantially  all  of 
the  liabilities  and  obligations  of  the 
Predecessor  Issuer;  and 

(3)  The  merger  is  not  designed  to 
result  in  the  Predecessor  Issuer  merging 
with,  or  substantially  all  of  its  assets 
being  acquired  by,  an  issuer  (or  a  series 
of  an  issuer)  that  would  not  meet  the 
conditions  of  paragraph  (b)(1)  of  this 
section. 

(c)  Counting  days.  To  determine  the 
date  on  which  Form  24F-2  must  be  filed 
with  the  Commission  under  paragraph 
(a)  of  this  section,  the  first  day  of  the  90- 
day  period  is  the  first  calendar  day  of 
the  fiscal  year  following  the  fiscal  year 
for  which  the  Form  is  to  be  filed.  If  the 
last  day  of  the  90-day  period  falls  on  a 
Saturday.  Sunday  or  federal  holiday,  the 
period  ends  on  the  first  business  day 
thereafter.  ' 

Note  to  paragraph  {cY  For  example,  a  Form 
24F-2  for  a  fiscal  year  ending  on  June  30 
must  be  filed  no  later  than  September  28.  If 
September  28  falls  on  a  Saturday  or  Sunday, 
the  Form  must  be  hied  on  the  following 
Monday. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

16.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c(b),  78/,  78m,  78n,  78o(d),  80a-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 


§§239.15Aand274.11A    [FonnN-IA 
Amended] 

Note:  Form  N-IA  does  not,  and  the 
amendments  will  not,  appear  in  the  Code  of 
Federal  Regulations. 

17.  Form  N-IA  (referenced  in 

§  239.15A  and  §  274.11A)  is  amended 
on  the  cover  page  by  removing  the 
words  "Calculation  of  Registration  Fee 
Under  the  Securities  Act  of  1933"  and 
the  accompanying  chart  and  note,  and 
adding  the  following: 
"Title  of  Securities  Being  Registered 

Omit  from  the  facing  shset'refeience  to  the 
other  Act  if  the  Registration  Statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Offering"  and  "Title  of 
Securities  Being  Registered"  only  where 
seciuities  are  being  registered  tmder  the 
Securities  Act  of  1933." 

18.  Form  N-1  A  (referenced  in 

§  239. 15A  and  §  274.11  A)  is  amended  by 
revising  General  Instruction  B  to  read  as 
follows: 

FomN-lA 


General  Instructions 

•  •         •         •         • 

B.  Registradon  Fees 

Registration  fees  should  not  be  paid  when 
fiUng  this  form.  See  section  24(f)  of  the 
Investment  Company  Act  and  rule  24f-2 
thereunder. 

•  *         •         •         • 

19.  Form  N-lA  (referenced  in 
§  239.15A  and  §  274.11A)  is  amended  by 
revising  General  Instruction  F.2  to  read 
as  follows: 

FonnN-lA 


General  btstnictions 


¥.  Documents  Comprising  Registration 
Statement  or  Amendment 


2.  A  registration  statement  or  an 
amendment  thereto  which  is  filed  under  only 
the  1933  Act  shall  contain  all  the  information 
and  doctunents  specified  in  paragraph  1  of 
this  Instruction  F. 
•         *         »         •         • 

20.  Form  N-IA  (referenced  in 

§  239.15A  and  §  274.11A)  is  amended  by 
removing  General  Instruction  F.3  and 
redesignating  General  Instruction  F.4  as 
General  Instruction  F.3. 

§§^J7a  and  274.1  lb    [FormN-3 
Amended] 

Note:  Form  N-3  does  not,  and  the 
amendments  will  not,  appear  in  the  Code  of 
Federal  Regulations. 

21.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  on  the  cover 


page  by  removing  the  words 
"Calculation  of  Registration  Fee  Under 
the  Securities  Act  of  1933"  and  the 
accompanying  chart  and  note,  and 
adding  the  following: 
"Tide  of  Securities  Being  Registered 

Omit  from  the  facing  sheet  reference  to  the 
other  Act  if  the  Registration  Statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Ofifering"  and  "Tide  of- 
Securities  Being  Registered"  only  where 
securities  are  being  registered  under  the 
Securities  Act  of  1933." 

22.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  by  revising 
General  Instruction  B  to  read  as  follows: 

FoimN-a 


General  Instructions 


B.  Registration  Fees 

Registration  fees  should  not  be  paid  when 
filing  this  form.  See  section  24(f)  of  the 
Investment  Company  Act  and  ruls  24F-2 
thereunder. 

•         •         •         •         * 

23.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  by  revising 
General  Instruction  H.2  to  read  as 
follows: 

N-3 


Genera/ Instnictibns 

•         •         •         •         • 

H.  Doctmients  Comprising  Registration 
Statement  or  Amendment 


2.  A  registration  statement  or  an 
amendment  to  it  which  is  filed  under  only 
the  1933  Act  shall  contain  all  the  information 
and  documents  specified  in  paragraph  1  of 
this  Instruction  H. 
•         •         •         •         • 

24.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  by  removing 
General  Instruction  H.3  and 
redesignating  General  Instructions  H.4 
and  H.5  as  General  Instructions  H.3  and 
H.4. 

§|mi7b and  274.110    [FonnN-4 
Amended] 

Note:  Form  N-4  does  not,  and  the 
eunendments  will  not,  appear  in  the  Code  of 
Federal  Regulations. 

25.  Form  N-4  (referenced  in  $  239.17b 
and  §  274.11c)  is  amended  on  the  cover 
page  by  removing  the  words 
"Calculation  of  Registration  Fee  Under 
the  Securities  Act  of  1933"  and  the 
accompanying  chart  and  note,  and 
adding  the  following: 

"Title  of  Securities  Being  Registered 
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Omit  from  the  fiacing  sheet  reference  to  the 
other  Act  if  the  Registration  Statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Offering"  and  "Title  of 
Securities  Being  Registered"  only  where 
securities  are  being  registered  under  the 
Securities  Act  of  1933." 

26.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  by  revising 
General  Instruction  B  to  read  as  follows: 

ForaiN-4 


General  Instructions 


B.  Registration  Fees 

Registration  fees  should  not  be  paid  when 
filing  this  form.  See  section  24(0  of  the 
Investment  Company  Act  and  rule  24f-2 
thereunda. 
•         •        •         •         • 

27.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  by  revising 


General  Instruction  H.2  to  read  as 
follows: 

FonnN-« 


General  Instructions 

•  *         •         •         • 

H.  Documents  Ckimprising  Registration 
Statement  or  Amendment 

•  •         *         *         • 

2.  A  registration  statement  or  an 
amendment  to  it  which  is  filed  under  only 
the  1933  Act  shall  contain  all  the  information 
and  documents  specified  in  paragraph  1  of 
this  Instruction  H. 

•  •         *         •         • 

28.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  by  removing 
General  Instruction  H.3  and 
redesignating  General  Instructions  H.4 
and  H.5  as  General  Instructions  H.3  and 
H.4.         • 

29.  Section  274.24  and  Form  24F-2 
are  revised  to  read  as  follows: 


f  274.24    Fonn  24F-2,  annual  filing  of 
McurttlM  MM  pursuant  to  registration  of 
certain  investment  company  sacuritiaa. 

Form  24F-2  shall  be  used  as  the 
annual  report  filed  by  face  amount 
certificate  companies,  open-end 
management  companies,  and  unit 
investment  trusts  pursuant  to  §  270.24f- 
2  of  this  chapter  for  reporting  securities 
sold  during  the  fiscal  year. 

Note:  Form  24F-2  does  not,  and  the 
amendments  will  not,  appear  in  the  Code  of 
Federal  Regulations.  A  copy  of  Form  24F-2 
as  revised  is  attached  as  Appendix  I  to  this 
document. 

By  the  Conmiission. 

Dated:  September  10, 1997. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 

BH.UNG  COOC  WIO-OI-P 
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APPENDIX  I 


liNITED  STATES 

SECUFUTIES  AND  EXCHANGE  COMMISSION 

WasNngton,  D.C.  20549 

FORM  24F-2 

Annual  No«lca  of  Sacurtties  Sold 

Pursuant  to  Rule  24f-2 


OMB  APPROVAL 


OMBNumt>er:         3235-0456 
Expires:          August  31 ,  2000 
Estiniated  average  burden 
hours  per  respofTse 1 


Read  instnictions  at  end  of  Fonn  before  preparing  Form.  Please  print  or  type. 


1.     Name  and  address  of  issuer 


2.      The  rwnne  of  each  series  or  dass  erf  securities  for  which  this  Form  is  filed  (M  the  Form  is  t>eing  filed  tor  aU 
and  classes  of  securities  of  the  issuer,  check  the  t>ox  tMJt  do  not  list  series  or  dassas):  O 


3.     Investment  Company  Act  File  Numt>er 


SecurWee  Act  Fia  NumtMT 


4<«0  last  day  of  fiscal  year  for  which  this  Form  is  filed: 


4(b).  □   Check  txjx  if  this  Form  is  being  filed  late  (/.e..  nrwre  than  90  calendar  days  after  the  end  of  the 
issuer's  fisced  year).  (See  Instruction  A.2) 


Note:  If  the  Form  is  being  fUed  late,  interest  ntust  be  paid  on  the  registration  fee  due. 


4(c).  a  Check  txm  if  this  is  the  last  time  the  issuer  will  be  filing  this  Fonn. 


SEC  2393  (9-97) 
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5.      Calcutotion  of  registrstion  ta«; 

(i)     Aggregate  sale  pnca  of  securities  sold  during  the 
fiscal  year  pureuent  to  section  24(f): 

(ii)    Aggregate  price  of  securities  redeemed  or 
repiachased  during  the  fiscal  year 

Oil)  Aggregate  price  of  securities  redeemed  or 

repurchased  during  any  pnor  fiscal  year  ending  no 
eariier  than  October  11,  1995  that  were  not 
previously  used  to  reduce  registration  fees  payable 
to  the  Commission: 

Cm)  1btal  avaHabte  redemption  credits  [add  Nans  5(ii)  and  SOn): 


(w)    Net  sales- if  Item  S(i)  is  greater  thwi  Item  50v) 
(subtract  Item  5(^  from  Item  5(1)): 


(vO  Redemption  credits  available  for  use  in  future  yean 
—  if  Item  5(i)  is  less  than  Item  5(iv)  [subtract  Item 
5(iv)  from  Item  5(i)]: 


(viO  Multiplier  for  determining  registration  fee  (See 
Instruction  C.9): 

(viiO  Registration  fee  due  (muKiply  Item  5(v)  by  Itmn 
5(vii)]  (enter  "0*  if  no  fee  is  due): 


6.      Prepaid  Shares 

If  the  response  to  item  5(0  was  determined  by  deducting  an  amourt  of  securities  that  were  Pegistered  under  the 
Securities  Act  a<  1933  pursuant  to  rule  24e-2  as  in  effect  before  October  1 1 .  1997.  then  report  the  amount  of 

securities  (number  of  shares  or  other  units)  deducted  here: .  If  there  is  a  number  of  shares  or  other 

units  that  were  registered  pursuant  to  rule  24e-2  remaining  unsold  at  the  end  ofthe  fiscal  year fbrwhich  this  form 
is  filed  that  are  available  for  use  by  the  issuer  in  future  fiscal  years,  then  state  that  number  here: . 


7.      Interest  due  -  if  this  Form  is  being  filed  rrore  than  90  days  after  the  erxl  of  the  issuer's  fiscal  year 
(see  Instruction  0): 


+$_ 


8.     Ibtal  Of  the  amount  Of  the  registration  fee  due  plus  any  interest  due  [line  5(viii)  plus  line  7]: 


=$= 


9.      Date  the  registration  fee  and  any  interest  payment  was  sent  to  the  Commission's  lockbox  depository: 


Method  of  Oe«¥«fy: 


D      Wire  Transfer 

D      Mail  or  other  means 


SIGNATURES 

This  report  has  been  signed  below  by  the  foUowtng  persons  on  behalf  of  the  issuer  and  in  the  capacities 
and  on  the  dates  indicated. 


By  (Signature  and  Title)* 


Date 


'Please  print  ttw  name  and  IMe  of  the  signing  officer  below  Vte  signature. 


BHJJNQCOOE  8010-01-C 

UNITED  STATES 
SECURITIES  AND  EXCHANGE 
COMMISSION 
Washington,  D.C.  20549 
F0IMa4F-a 

Aanoal  Filing  Under  Role  24f-2  ofthe 
Investment  Company  Act  of  1940 

Instructions 

A.  General 

1.  This  Form  should  be  used  by  an  open- 
end  management  investment  company,  bee 
amount  certificate  company,  or  unit 
investment  tnist  ("issuer")  for  annual  filings 
required  by  rule  24f-2  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  BOa| 
("Investment  Company  Act").  If  the  issuer 
has  registered  more  than  one  class  or  series 
of  securities  on  the  same  registration 
statement  under  the  Securities  Act  of  1933 
[15  U.S.C.  77e-aal  ("Securities  Act"),  the 
issuer  may  file  a  single  Form  24F-2  for  those 
classes  or  series  that  have  the  same  fiscal 
year  end.  Such  an  issuer  may  calculate  its 
fiees  based  on  aggregate  net  sales  of  the  series 
having  the  same  fiscal  year  end.  An  issuer 
choosing  to  calculate  registration  fees  on  a 
class-by-class  or  series-by-series  basis  should 
make  a  single  filing  consisting  of  a  separate 
Form  24F-2  for  each  class  or  series  in  a 
single  EDGAR  document. 

2.  This  Form  must  be  filed  within  90 
calendar  days  after  the  end  of  the  issuer's 
fiscal  year  or,  if  the  last  day  of  the  90  day 
period  falls  on  Saturday,  Sunday  or  a  federal 
holiday,  the  first  business  day  thereafter.  For 
example,  a  Form  24F-2  for  a  fiscal  year 
ending  on  June  30  must  be  filed  no  later  than 
September  28.  If  September  28  fells  on  a 
Saturday  or  Sunday,  the  Form  must  be  filed 
on  the  following  Monday.  In  these 
instructions,  we  refar  to  this  as  the  "Due 
Date." 

3.  Pursuant  to  rule  101(a)(l)(i)  of 
Regulation  S-T  [17  CFR  232.101(a)(l)(i)]  this 
Form  must  be  submitted  in  electronic  format 
using  the  Commission's  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
("EDGAR")  system.  Consult  the  EIXJAR  Filer 
Manual  and  Appendices  for  instructions  on 
how  to  properly  construct  the  submission 
header  for  an  electronic  Form  24F-2  EEIGAR 
filing. 

4.  This  Form  must  be  accompanied  by  the 
appropriate  registration  fee.  If  the  Form  is 
being  filed  late,  interest  must  be  paid.  See 
Instruction  D. 


5.  This  Form  will  be  deemed  filed  with  the 
Commission  on  the  date  on  which  it  is 
received  and  accepted  by  the  Commission. 
The  Commission  will  not  accept  for  filing 
any  Form  accompanied  by  insufficient 
payment  of  the  registration  fee.  A  Form 
accompanied  by  insufficient  ptayment  of  the 
registration  fee  will  not  be  deemed  accepted 
and  filed  until  receipt  by  the  Commission  of 
proper  payment  of  the  registration  fee.  No 
part  of  the  registration  fee  is  refundable. 
Issuers  should  refer  to  rule  0-8  under  the 
Investment  Company  Act  [17  CFR  270.0-8], 
rule  3a  of  the  Commission's  Rules  of  Informal 
and  Other  Procedures  (17  CFR  202. 3aJ,  and 
rule  13(c)  under  Regulations  S-T  [17  CFR 
232.13(c)j  for  instructions  on  payment  of  fees 
to  the  Commission. 

B.  Identifying  Information 

1.  Item  1 — ^Provide  the  name  ofthe  issuer 
as  it  appears  on  the  cover  of  the  issuer's  most 
recent  Securities  Act  registration  statement  or 
post-effective  amendment. 

2.  Item  2 — If  the  Form  is  being  filed  for  all 
classes  and  series  of  securities  of  the  issuer, 
the  issuer  should  check  the  box  and  not  list 
the  names  of  the  classes  and  series. 

3.  Hem  3 — The  Investment  Company  Act 
file  number  should  be  the  number  assigned 
to  the  issuer's  registration  statement  filed 
under  the  Investment  Company  Act 
(beginning  with  "811-").  The  Securities  Act 
file  number  is  the  number  of  the  registrant's 
most  recent  Securities  Act  registration 
statement  (beginning  with  "2-".  "33-"  or 
"333-"). 

4.  Item  4(a) — In  the  case  of  an  issuer  that 
ceases  operations,  the  date  it  ceases 
operations  is  deemed  the  last  day  of  its  fiscal 
year  for  purposes  of  section  24(f)  of  the 
Investment  Company  Act. 

5.  Item  4(b) — Check  the  box  if  the  Form  is 
filed  late.  If  the  issuer  files  the  Form  late,  the 
issuer  is  required  under  section  24(f)  to  pay 
interest  on  impaid  amounts  at  the  rate 
applicable  to  Treasury  and  tax  loan  accounts. 
See  Instruction  D. 

6.  Item  4(c)— Check  the  box  if  this  is  the 
la^t  time  the  issuer  will  be  filing  Form  24F- 
2  (i.e.,  if  the  issuer  had  ceased  operations). 

C.  Computation  of  Registration  Fee 

1.  ItOB  5  is  a  woik  sheet  for  calculating  the 
registration  fee  due.  An  issuer  must  aggregate 
prices  for  all  classes  or  series  for  which  the 
Form  is  being  filed.  If  the  issuer  charges  a 
front-end  sales  load  on  its  securities,  the 
aggregate  sale  price  must  include  the  sales 
load. 


2.  Mergers— 

(a)  In  the  case  of  a  liquidation,  merger,  or 
sale  of  all  or  substantially  all  of  the  assets  of 
an  issuer  ("merger"),  the  securities  of  the 
fund  ceasing  operation  (the  "Predecessor 
Fund")  that  are  exchanged  for  or  converted 
into  the  other  issuer  (the  "Successor  Fund") 
should  be  treated  as  redemptions  on  the 
Predecessor  Fund's  final  Form  24f-2  (not  the 
Successor  Fimd's). 

(b)  In  the  case  of  a  merger  in  which  the 
Predecessor  Fund  is  not  deemed  to  oeeae 
operations  (e.g.  a  reorganization),  the 
Successes  Fund  inherits  the  sales  and 
redemption  credits  of  the  Predecessor  Fund, 
and  the  Successor  Fund  must  report  them  as 
sales  and  redemptions  on  its  next  Form  24f- 
2  filing.  The  Predecessor  fund  in  this  type  of 
merger  need  not  file  a  final  Form  24F-2.  See 
Rule  24f-2(b)  (1)  and  (2)  [17  CFR  270.24f- 
2(b)  (1)  and  (2)1. 

3.  Special  Rule  for  Unit  Investment 
Tnula    The  aggregate  sale  price  of  securities 
sold  to  a  unit  investment  trust  ("UTT")  that 
offers  interests  that  o%rs  interests  that  are 
registered  under  the  Securities  Act  on  which 
a  registration  fee  has  been  or  will  be  paid  to 
the  Commission,  may  be  excluded  from  the 
aggregate  sale  price  of  securities  reported  in 
Item  5(i).  If  the  issuer  chooses  to  exclude  the 
aggregate  sale  price  of  these  securities  from 
Item  S(i),  the  issuer  may  not  use  securities 
redeemed  or  repurchased  from  those  UTTs  for 
purposes  of  determining  the  redemption  of 
repurchase  price  of  securities  in  Items  5(U) 
and  5(iii). 

4.  nXSAR — Report  responses  for  Item  5 
under  the  following  EDGAR  header-tags: 
Item  5(i)— <SALE-PROCEEDS> 

Item  5(iv) — cREDEEMED-VALUE> 

Item  5(viii)— <FEE-PAID> 

The  <SALE-PROCEEDS>  and  <REDEEMEI>- 

VALUE>  tags  are  located  immediately  after 

the  <SHAR£S>  tag  in  the  24F-2  submission 

header. 

5.  Item  5(i) — Report  the  aggregate  sale  price 
of  securities  sold  during  the  fiscal  year  in 
reliance  upon  registration  under  section 
24(f).  Include  securities  issued  pursuant  to 
divided  reinvestment  plans  ("DRIP  shares")' 
whether  or  not  they  are  required  to  be 
registered  under  the  Securities  Act  Do  not    ° 
include  the  sale  price  of  securities,  if  any, 
that  were  registered  under  the  Securities  Act 
other  than  pursuant  to  section  24(f),  such  as 
securities  registered  by  post-effective 
amendment  pursuant  to  rule  24e-2  under  the 
Investment  Company  Act  as  in  effisct  before 
October  11. 1997. 
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Example:  An  issuer  sold  1,000,000  shares, 
and  250.000  shares  had  previously  been 
registered  pursuant  to  rule  24e-2.  Item  5(i) 
should  show  the  aggregate  sale  price  of 
750,000  shares. 

6.  Item  5(11) — Report  the  aggregate 
redemption  or  repurchase  price  of  securities 
redeemed  or  repurchased  during  the  fiscal 
year.  Do  not  include  securities  that  have  been 
redeemed  or  repurchased  and  previously 
applied  as  a  reduction  to  registration  fees 
pursuant  to  rule  24e-2  as  in  effect  before 
October  11, 1997. 

Example:  An  issuer  with  an  August  30,  1997 
fiscal  year  end  registered  shares  pursuant  to 
rule  24e-2  in  September  1997.  The  issuer 
applied  securities  redeemed  during  its  1997 
fiscal  year  to  reduce  its  registration  fiees 
payable  under  rule  24e-2.  The  redemption 
price  of  these  redeemed  securities  should  not 
be  included  in  Item  5(ii). 

7.  Item  5(iii)^Report  the  aggregate 
redemption  or  repurchase  price  of  securities 
redeemed  or  repurchased  during  any  prior 
fiscal  year  ending  no  earlier  than  October  11* 
1995,  that  were  not  used  previously  to  reduce 
registration  fees  payable  to  the  Commission. 
Do  not  include  securities  that  have  been 
redeemed  or  repurchased  and  previously 
applied  as  a  reduction  to  registration  fees 
pursuant  to  rule  24e-2  as  in  effect  before 
October  11, 1997.  See  the  Example  to  Item 
5(u). 

8.  Items  5(iv)  through  5(vi) — Report  the 
siun  of  Items  5(ii)  and  5(iii]  in  Item  S(iv). 
Subtract  Item  5(iv)  &om  Item  5(i).  If  Item 
5(iv)  is  less  than  Item  5(i),  report  the  result 
in  Item  5(v)  (net  sales).  If  Item  5(iv)  is  greater 
than  Item  5(i),  report  the  resulting  negative 
number  in  parentheses  in  Item  5(vi)  (net 
redemptions  or  repurchases).  The  amount  of 
redemptions  or  repurchases  reported  in  Item 
5(vi)  may  be  used  by  the  issuer  in  future 
years  to  ofEset  sales  (by  including  it  in 
response  to  Item  5(iii)  of  Form  24F-2  filed  for 
the  next  fiscal  year). 

•.  Item  S(vii) — The  multiplier  for 
calculation  of  the  registration  fee  is 
determined  by  the  Commission  in 
accordance  with  Section  6(b)  of  the 
Securities  Act  [15  U.S.C.  77f(b)l.  As  of 
October  1,  1996,  the  multiplier  was  1/3300. 
Use  of  a  decimal  factor  or  some  other  method 
to  calculate  registration  fees  may  result  in 
payment  of  an  incorrect  amount.  This 
multiplier  is  subject  to  change  from  time  to 
time,  without  notice,  by  act  of  Congress 
through  appropriations  for  the  Commission 
or  other  laws.  Issuers  should  determine  the 
current  fee  rate  prior  to  the  time  of  filing  by 
reference  to  Section  6(b)  and  any  law  or 
regulation  affecting  Section  6(b).  The 
Commission  generally  makes  available 
information  concerning  changes  in  the  fee 
rate  of  its  Internet  site  at  http://wvrw.sec.gov/ 
news/press.  Unless  otherwise  specified  by 
act  of  Congress,  the  fee  rate  in  effect  at  the 
time  of  filing  applies  to  all  securities  sold 
during  the  fiscal  year,  regardless  of  whether 
the  fee  rate  changed  during  the  year. 

10.  Item  S(Yiii) — If  the  issuer  reports  net 
redemptions  or  repurchases  in  Item  5(vi), 
report  "0"  in  Item  5(viii). 

11.  Item  6— If  the  issuer  has  sold  securities 
during  the  fiscal  year  that  were  registered 
under  rule  24e-2  as  in  effect  prior  to  October 


11, 1997  (and  thus  are  pre-paid),  the  issuer 
should  exclude  the  pre-paid  securities  from 
5(i)  and  instead  report  them  in  item  6.  If, 
after  deducting  the  pre-paid  securities  fiom 
the  aggregate  sale  price  of  securities  sold 
during  the  fiscal  year,  there  is  a  balance  of 
pre-paid  shares  remaining,  the  issuer  should 
report  those  pre-paid  shares  that  remain. 
Example:  An  issuer  sold  1,000,000  shares, 
and  had  1,250,000  shares  which  were  pre- 
paid because  they  had  previously  been 
registered  pursuant  to  rule  24e-2.  Item  5(i) 
should  show  the  aggregate  sale  price  was  0, 
and  Item  6  should  show  that  1.000,000  pre- 
paid shares  were  used  and  that  250,000 
prepaid  shares  remain. 

D.  Computation  of  Interest  Due  if  Form  is 
Filed  Late 

1.  Item  7 — Section  24(f)  requires  any  issuer 
that  pays  its  registration  fee  after  the  Due 
Date  (see  Instruction  A.2)  to  pay  interest  to 
the  Commission  on  amounts  not  timely  paid. 
The  payment  of  interest  does  not  preclude 
the  Commission  from  bringing  an  action  to 
enforce  the  requirements  of  section  24(f). 
Pursuant  to  section  11  of  the  Debt  Collection 
Act  [31  U.S.C.  3717(a)l,  that  rate  is  published 
by  the  Secretary  of  the  Treasury.  The  rate  is 
computed  each  year  for  the  12-month  period 
ending  September  30  for  applicability 
effective  January  1  of  the  following  year.  The 
rate  in  effect  for  calendar  year  1997  is  5 
percent  In  some  circumstances  the  rate  may 
be  changed  on  a  quarterly  basis.  Filers  owing 
interest  should  verify  the  current  interest 
rate. 

2.  The  interest  is  assessed  only  on  the 
amount  of  the  registration  fee  due,  and  begins 
to  accrue  on  the  day  after  the  Due  Date.  The 
amount  of  interest  due  should  be  calculated 
based  on  the  interest  rate  in  effisct  at  the  time 
the  interest  payment  is  made  using  the 
following  formula: 

I  =  (X).  (Y),  (2/385) 
where: 

I  =  Amount  of  interest  due 

X  =  Amount  of  registration  fee  due 

Y  =  Applicable  interest  rate,  expressed  as  a 

fraction 
Z  =  Number  of  days  by  which  the  registration 

fee  payment  is  late 

E.  Payment  and  Signature 

1.  Item  • — Identify  which  SEC  account 
number  (payor's  QK  number)  was  designated 
to  receive  the  payment. 

2.  The  Form  must  be  signed  on  behalf  of 
the  issuer  by  an  authorized  officer  of  the 
issuer.  See  rule  302  of  Regulation  S-T  (17 
CFR  232.302)  regarding  signatures  on  forms 
filed  electronically. 

F.  SECs  Collection  of  Information 

An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays 
a  ctirrently  valid  control  number.  Filing  of 
this  Form  is  mandatory.  The  principal 
purpose  of  this  collection  of  information  is  to 
enable  issuers  to  calculate  the  registration  fee 
payable  to  the  Conmiission.  The  Commission 
estimates  that  the  burden  for  completing  the 
Form  will  be  approximately  1  hour  per  filing. 
Any  member  of  the  public  may  direct  to  the 
Commission  any  comments  concerning  the 


accuracy  of  the  burden  estimate  of  this  Form, 
and  any  suggestions  for  reducing  this  burden. 
This  collection  of  infonnation  has  been 
reviewed  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  clearance 
requirements  of  44  U.S.C.  §3507.  The 
responses  to  the  collection  of  information 
will  not  be  kept  confidential. 
[FR  Doc.  97-24344  Filed  9-11-97;  8:45  am] 
BHXMQ  CODE  SOIO-OI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  UrKler 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  DECATUR  (DDG 
73)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  intended  efCsct  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  August  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa,  JAGG,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
DECATUR  PDG  73)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  fimction  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  Annex  I, 
paragraph  2(f)(ii)  pertaining  to  the 
vertical  placement  of  task  lights;  Annex 


I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and. 
Annex  I,  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than 
two  meters  from  the  fore  and  aft 
centerline  of  the  ship  in  the  athwartship 
direction.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 


certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
ba  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 


placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Sabjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 


PART  706— [AMENDED] 

.  1.  The  authority  citation  for  32  CFR  Part  706  continues  to  read  as  follows: 
Antfaorttjr:  33  U.S.C  1605. 

2.  Table  Four,  Par^raph  15  of  §706.2  is  amended  by  adding,  in  numwical  order,  the  fbllowing  entry  lor  USS 
DECATUR: 

1706.2    CertfficaUon*  of  the  SecrMary  of  ttw  Navy  under  Executive  Ontar  11964  and  33  U.8.C.  1606. 


Number 


Horizontal  dia- 

lance  from  the 

fore  and  aft  can- 

teriineofthe 

vessel  in  the 

athwartship  dk 


USS  DECATUR 


DOG  73 


1.87 


3.  Table  Four,  Paragraph  16  of  $706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
DECATUR: 


1706.2    Cartfficalionsofttie 


of  tlie  Navy  under  Executtva  Order  11964  and  33  UA.C.  1606. 


Vessel 


Number 


USS  DECATUR 


..    DDG  73 


Obstniciion  sngle  re^ 
alive  ship's  hoadfcigs 


103.00  thnj  112.50*. 


4.  Table  Five  of  §  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  EffiCATUR: 

1706,2    OertHlcaliona  of  the  Secretary  of  the  Navy  under  Executive  Order  11964  and  33  UXC.  1606. 

•  •  •  •  • 

Table  Five 


Forward  mast- 


After  masthead 


Vessel 


No. 


not 


Ma«y)ead  lights       hSdlcW^Srin      •««  less  than  %       Percentage 
**■   ■        ^    ,J^«*1^'^     ^sleni^aft         ^.anz^ 

2(1).        "^^  *?!•'  '• 


•^i^s;:;^  •"^r^sTT^  5i&;:3?;;^  sssssr-. 


3(a) 


head  lohL  ennex 
I,  sec.  3(a) 


USS  DECATUR 


DOG  73 


14.0 
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Dated:  August  29. 1997. 
R.IL  Pixa. 

Captain,  }AGC.  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (AdminUty). 
(FR  Doc.  97-24297  FUed  9-11-97;  8:45  ami 

BHJJNQCOOe  3S10-FF-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH106-1a;  FRL-68gO-«] 

Approval  and  Promulgation  of 
Implamentation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
action:  Direct  final  rule. 

summary:  On  February  21, 1997  the 
Ohio  Environmental  Protection  Agency 
(Ohio  EPA)  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  to  USEPA  under  the  Clean  Air 
Act  (CAA).  This  revision  request 
contained  a  number  of  rules  and  rule 
paragraphs  formerly  contained  in  the 
Ohio  Administrative  Code  (OAC)  which 
had  been  incorporated  in  the  Ohio  SIP 
but  which  had  been  amended  or 
removed  from  the  OAC  by  the  State.  The 
State  requested  that  these  rules  and  rule 
paragraphs  be  removed  from  the  Ohio 
SIP  since  they  were  no  longer  part  of  the 
OAC  In  this  action.  USEPA  is 
approving  the  State's  SIP  revision 
request  through  a  "direct  final" 
rulemaking;  the  rationale  for  this 
approval  is  set  forth  below.  Elsewhere 
in  this  Federal  Ragister,  USEPA  is 
proposing  approval  and  soliciting 
comment  on  this  direct  final  action;  if 
appropriate  comments  are  received, 
USEPA  will  withdraw  the  direct  final 
rulemaking  and  address  the  comments 
received  in  a  new  final  rule;  otherwise, 
no  further  rulemaking  will  occur  on  this 
SIP  revision  request. 

DATES:  This  action  will  be  effective 
November  12, 1997  unless  substantive 
adverse  written  comments  not 
previously  addressed  by  the  State  or 
USEPA  are  received  by  October  14. 
1997.  If  the  effective  date  of  this  action 
is  delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to: ).  Elmer  Bortzer.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  lackson  Boulevard,  Chicago. 
Illinois,  60604. 


Copies  of  the  Ohio  submittal  are 
available  for  public  review  during 
normal  business  hours,  between  8:00 
a.m.  and  4:30  p.m.,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
Telephone:  (312)  886-6036. 

SUPPlfMENTARY  INFORMATION: 

1.  Background 

This  is  a  list  of  the  affected  rules  and 
paragraphs  accompanied  by  an 
explanation  of  the  action  taken  by  the 
State  as  well  as  the  reason  for  the  State's 
request  to  remove  it  from  the  SIP. 

l.OAC  3745-21-02    Ambient  Air 
Quality  Standards  and  Guidelines 

An  amendment  to  this  rule  deleted 
Paragraph  (C)  because  Paragraph  (C)  was 
superseded  by  a  revision  to  the  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

2.  OAC  3745-21-03     Methods  of 
Ambient  Air  Quality  Measurement 

An  amendment  to  this  rule  deleted 
Paragraph  (D)  because  it  was  superseded 
by  a  USEPA  Reference  Method. 

»  3.  OAC  3745-21-05    Non-Degradation 
Policy 

This  rule  was  rescinded  because  it  has 
been  superseded  by  Federal  Prevention 
of  Significant  Deterioration  (PSD) 
regulations. 

4.  OAC  3745-22-01     Applicability 

OAC  3745-22-02    Definitions.  OAC 
3745-22-03     Fuel  Quality  Standards. 
OAC  3745-22-04     Registration.  OAC 
3745-22-05    Transfer  Docimientation 
and  Labeling.  OAC  3745-22-06 
Compliance  Averaging.  OAC  3745-22- 
07    Sampling,  Test  Methods,  and 
Compliance  Calculations.  OAC  3745- 
22-08    Recordkeeping,  Reporting,  and 
Auditing 

This  Chapter  of  Ohio's  Regulations 
was  rescinded  because  Cuyahoga 
County  was  redesignated  as  attaining 
the  carbon  monoxide  NAAQS. 

5.  OAC  3745-23-03    Compliance  Time 
Schedule 

This  rule  was  rescinded  because  it  is 
outdated  in  that  it  requires  sources  to 
comply  not  later  than  April  15, 1977. 


6.  OAC  3745-23-04     Non-Degmdation 
Policy 

This  rule  was  rescinded  because  it 
was  superseded  by  Federal  PSD 
regulations. 

7.  OAC  3745-23-05    Classification  of 
Regions 

This  rule  was  rescinded  because  the 
State  believes  it  to  be  outdated.  On  May 
8. 1974  (39  FR  16344)  the  Administrator 
of  USEPA  promulgated  regulations 
classifying  all  Ohio  Air  Quality  Control 
Regions  as  Priority  III.  This  subsequent 
Federal  rule  supplanted  the  State's 
classification  of  regions. 

8.  OAC  3745-102-07    Savings 
Provision 

This  rule  was  rescinded  because 
Chapter  102  was  approved  by  USEPA  as 
a  general  conformity  SIP  revision  on 
March  11, 1996  (61  FR  9644). 

n.  Rulemaking  Action 

The  USEPA  approves  the  deletion  of 
the  following  rules  fi^m  the  Ohio  SIP: 
OAC  3745-21-02(0,  OAC  3745-21- 
03(D),  OAC  3745-21-05,  OAC  3745-22- 
01,  OAC  3745-22-02,  OAC  3745-22-03. 
OAC  3745-22-04,  OAC  3745-22-05, 
OAC  3745-22-06,  OAC  3745-22-07, 
OAC  3745-22-08,  OAC  3745-23-03, 
OAC  3745-23-04.  OAC  3745-23-05. 
and  OAC  3745-102-07.  Based  on  the 
information  submitted  by  Ohio,  the 
USEPA  has  determined  that  the 
deletions  are  approvable  under  the 
CAA.  The  USEPA  is  publishing  this 
action  without  prior  proposal  because 
USEPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments. 

However,  in  a  sepcuate  document  in 
this  Federal  Register  publication,  the 
USEPA  is  proposing  to  approve  the  SIP 
revision  should  adverse  or  critical 
written  comments  be  filed.  This  action 
will  be  efiiective  on  November  12,  1997 
unless,  by  October  14, 1997,  written 
adverse  or  critical  comments  are 
received. 

If  the  USEPA  receives  such  written 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action. 
Public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  does  not 
plan  to  institute  a  second  comment 


period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
written  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
efifective  on  November  12, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiitttre 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

nL  Administrathre  Requirements,  Etc. 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
fittm  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  RegulMory  Flexibility  Act, 
5  U.S.C.  600  etseq.,  USEPA  must 
prepare  a  regulatory  flexibilify  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  <■ 

Alternatively.  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  delude  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  pturt  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  woidd  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  EPA..  427  U.S. 
246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 


$100  million  or  more.  This  Federal 
action  approves  the  removal  of  pre- 
existing requirements  which  are  no 
longer  a  part  of  State  or  local  law.  No 
new  Federal  requirements  are  imposed. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  section 
804(2). 

E.  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Ohio's  audit  privilege  and  immunity 
law  (Sections  3745.70—3745.73  of  the 
Ohio  Revised  Code).  The  USEPA  will  be 
reviewing  the  effect  of  the  Ohio  audit 
privilege  and  immunify  law  on  various 
Ohio  environmental  programs, 
including  those  under  the  CAA,  and 
taking  appropriate  action(s),  if  any,  after 
thorough  analysis  and  opportunity  for 
Ohio  to  state  and  explain  its  views  and 
positions  on  the  issues  raised  by  the 
law.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  Ohio  CAA 
program  resulting  from  the  effect  of  the 
audit  privilege  and  immunify  law.  As  a 
consequence  of  the  review  process,  the 
regulations  subject  to  the  action  taken 
herein  may  be  disapproved.  Federal 
approval  for  the  CAA  program  imder 
which  they  are  implemented  may  be 
withdrawn,  or  other  appropriate  action 
may  be  taken,  as  necessary. 

F.  Petitions  for  Judicial  Review 

Under  section  307(bHl)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  12, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(bK2)). 

List  of  Sul^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Cartwn  monoxide  and 
Hydrocarbons. 

Dated:  August  27, 1997. 
Michelle  D.  Jordan. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDEOl 

1.  The  authority  citation  for  part  52 
continues  to  reed  as  follows: 

AatlMHity:  42  U.S.C  740t-7871(q). 

Subpafi  KK— Ohio 

2.  Subpart  KK  is  amended  by  adding 
Section  52.1890  to  read  as  follows: 

§52.1800    nemorsd  control  msasurse. 

On  the  dates  listed  below,  Ohio 
requested  that  the  indicated  control 
measures  be  removed  from  the  Ohio 
State  Implementation  Plan  (SIP). 

(a)  On  February  21, 1997,  the  State  of 
Ohio  requested  that  the  following  rules 
and  rule  paragraphs  be  removed  from 
the  SIP  because  they  have  been 
amended  or  revoked  by  the  State 
subsequent  to  their  incorporation  in  the 
SIP:  OAC  3745-21-02(0,  OAC  3745- 
21-03(D).  OAC  3745-21-05,  OAC  3745- 
22-01,  OAC  3745-22-02,  OAC  3745- 
22-03.  OAC  3745-22-04.  OAC  3745- 
22-05.  OAC  3745-22-06.  OAC  3745- 
22-07,  OAC  3745-22-08,  OAC  3745- 
23-03,  OAC  3745-23-04,  OAC  3745- 
23-05,  and  OAC  3745-102-07. 

(b)[Reserved) 

[FR  Doc.  97-23977  Filed  9-11-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart271 
IFRi-S882-1] 

Taxas:  Rnal  Authorization  of  Stata 
Hazardous  Waste  Managafnant 
Program  Revisions 

agency:  Enviroiunental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Texas  has 
applied  for  final  authorization  to  revise 
to  its  hazardous  waste  program  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  EPA 
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reviewed  Texas'  application  and 
detennined  that  its  hazardous  waste 
piogram  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Uiiless  adverse 
written  comments  are  received  during 
the  review  and  comment  period 
provided  for  public  participation  in  this 
process,  EPA  intends  to  approve  Texas' 
hazardous  waste  program  revision 
subject  to  the  authority  retained  by  EPA 
in  accordance  with  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  Texas'  application  for  the 
program  revision  is  available  for  public 
review  and  comment. 
DATES:  This  final  authorization  for 
Texas  shall  be  effective  November  26, 
1997  unless  EPA  publishes  a  prior  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Texas'  program 
revision  application  must  be  received  by 
the  close  of  business  October  27,  1997. 
ADDRESSES:  Copies  of  the  Texas  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Texas  Natural  Resource 
Conservation  Commission,  1700  N. 
Congress  Avenue,  Austin,  Texas  78711- 
3087,  and  EPA,  Region  6  Library,  12th 
Floor.  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  65202,  phone  (214)  655- 
6444.  Written  comments,  referring  to 
Docket  Number  TX-97-2.  should  be 
sent  to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6,  First  Interstate 
Bank  Tower  at  Fountain  Place,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
Phone  number:  (214)  655-8533. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6P-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  Phone  number:  (214)  655-8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  RCRA  42  U.S.C.  6926(b), 
have  a  continuing  obligation  to  maintain 
a  hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 


hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  Code  of  Federal 
Regulations  (CFR)  124.  260-262,  263. 
265. 266,  268,  270  and  279. 

B.  T^as 

Texas  received  final  authorization  to 
implement  its  hazardous  waste 
management  program  on  December  12, 
1984.  effective  December  26,  1984  (49 
FR  48300).  This  authorization  was 
clarified  in  a  notice  published  in  the  FR 
on  March  26.  1985  (50  FR  11858).  Texas 
received  final  authorization  for 
revisions  to  its  program  in  notices 
published  in  the  FR  on  January  31, 
1986.  effective  October  4, 1985  (51  FR 
3952),  on  December  18,  1986,  effective 
February  17, 1987  (51  FR  45320),  on 
March  1, 1990.  effective  March  15. 1990 
(55  FR  7318),  on  May  24. 1990,  effective 
July  23.  1990  (55  FR  21383).  on  August 
22. 1991.  effective  October  21. 1991  (56 
FR  41626).  on  October  5. 1992.  effective 
December  4. 1992  (57  FR  45719)  and  on 
April  12,  1994,  effective  June  27. 1994. 
On  August  19,  1996,  and  March  20, 
1997,  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
submitted  a  final  complete  program 
revision  application  for  additional 
program  approvals. 

In  1991,  Texas  Senate  Bill  2  created 
the  TNRCC  which  combined  the 
functions  of  the  former  Texas  Water 
Commission  and  the  former  Texas  Air 
Control  Board.  The  transfer  of  functions 
to  the  TNRCC  from  the  two  agencies 
became  effective  on  September  1,  1993. 
Under  Chapter  361  of  the  Texas  Health 
and  Safety  Code,  the  TNRCC  has  sole 
responsibility  for  the  administration  of 
laws  and  regidations  concerning 
hazardous  waste.  Today,  Texas  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

TNRCC  has  authority  to  incorporate 
Federal  rules  by  reference  and  to  adopt 
hazardous  waste  rules  in  general 
pursuant  to  the  following  statutory 
provisions.  See  Texas  Water  Code 
Annotated  section  5.103  (Vernon  1988 
and  Supplement  1996),  effective 
September  1, 1995,  as  amended,  which 
authorizes  TNRCC  to  adopt  any  rules  it 
deems  necessary  to  carry  out  its  powers 
and  duties;  (2)  Texas  Health  and  Safety 


Code  section  361.024  (Vernon  1992  and 
Supplement  1996),  effective  September 
1, 1995,  as  amended,  which  audiorizes 
TNRCC  to  adopt  rules  to  establish 
minimum  standards  of  operation  for  the 
management  and  control  of  solid  waste; 
and  (3)  Texas  Health  and  Safety  Code 
section  361.078  (Vernon  1992).  effective 
September  1.  1989,  which  specifically 
recognizes  the  TNRCC's  authority  to 
adopt  hazardous  waste  rules  and  to 
issue  and  enforce  permits  to  the  extent 
necessary  to  receive  and  maintain  RCRA 
authorization.  (As  a  result  of  the  Texas 
reorganization  presented  above,  TNRCC 
rules,  once  codified  at  Title  31  Texas 
Administrative  Code,  are  now  codified 
at  Tide  30  Texas  Administrative  Code). 

The  EPA  reviewed  TNRCC's 
application,  and  made  an  immediate 
final  decision  that  TNRCC's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequentiy, 
the  EPA  intends  to  grant  final 
authorization  for  the  additional  program 
modifications  to  Texas.  The  public  may 
submit  written  comments  on  EPA's  final 
decision  until  October  27, 1997.  Copies 
of  Texas'  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  TNRCC's  program 
revision  shall  become  effective  75  days 
from  the  date  this  notice  is  published, 
unless  an  adverse  written  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  written  comment  is  received, 
EPA  will  publish  either  (1)  A 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Texas'  program  revision  application 
includes  State  regulatory  changes  that 
are  equivalent  to  the  rules  promulgated 
in  the  Federal  RCRA  implementing 
regulations  in  40  CFR  parts  124,  260- 
263,  264,  265-266,  270  and  279  that 
were  published  in  the  FR  bom  June  30, 
1992  through  June  30, 1994.  This 
proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  also  lists  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 


Federal  citation 


1.  Wood  Preserving  Listirig;  Technical  Correc- 
tion. July  1.  1991  (56  FR  30192).  (Checklist 
92). 


2.  Bumir>g  of  Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces;  Con-ectlons  and  Tech- 
nical Amendrnents  I,  July  17,  1991  (56  FR 
32688).  (Checklist  94). 


3.  Land  Disposal  Restrictions  for  Bectric  Arc 
Furnace  Oust  (K061),  August  19.  1991  (56 
FR  41 164).  (Checklist  95). 

4.  Burning  of  Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces;  Technical  Amendments 
II,  August  27.  1991  (56  FR  42504).  (Checklist 
•6). 


5.  Exports  of  Hazardous  Waste;  Technical  Cor- 
rectwns.  Septemtw  4,  1991  (56  FR  43704). 
(Checklist  97). 

6.  Amendments  to  Interim  Status  Standards  for 
Downgradient  Ground-Water  Monitoring  WeH 
Locations  at  Hazardous  Waste  facilities.  (56 
FR  66365-66369)  Decemtwr  23,  1991. 
(Checklist  99). 


State  analog 


Texas  Solid  Wasle  Disposal  Act  (TSWDA).  and  Texas  Health  and  Safely  Code  (THSC)  Anno- 
tate §§361.003(34),  361.024  (Vernon  1992  and  Supplement  1996),  effective  September  1 

1995,  as  amended;  TSWDA  and  THSC  §361.078  (Vernon  1992).  Title  30  Texas  Administra- 
tive Code  (TAC)  Chapter  §335.1,  March  1.  1996,  as  amended,  §335.1  effective  July  14 
1987,  TSWDA  and  THSC  §.Title  30  TAC  §§  335.69(a)(1),  335.e9(a)(1)(A).  335.69(a)(1)(B). 
335.69(a)(1)(C),  335.69(a)(2),  335.69(a)(3),  and  335.69(a)(4).  effective  February  26  1996 
Title  30  TAC  §§335.152(a)(15)  335.1 12(a)(18),  and  TAC  § 305.50(4)(A)  effective  November 
23,  1993. 

TSWDA.  Chapter  361.  §§361.003(12),  361.061,  361.064  THSC  Ann.,  (Vemon  1992  and  Sup- 
pJement  1996),  effective  September  1,  1995,  as  amended;  TSWDA  and  THSC  §361.032 
(Vemon  Supplement  1996),  effective  August  28.  1995,  as  amended.  TSWDA  and  THSC 
§§361.036.  361.078  (Vemon  1992).  effective  September  1.  1989,  Title  30  TAC 
§305.50(4)(A).  effective  November  23,  1993.  § 305.69(d)(1)(D).  effective  February  26.  1996 
as  amended.  Title  30  TAC  305.69(h)(1).  effective  February  22  1994  as  amended 
§335.69(h)(1)(A).  Title  30  TAC  §305.69(h)(1)(D).  effective  February  26.  1996.  as  amended' 
Title  30  TAC  305.690).  L5,  effective  July  29.  1992.  as  amended,  Title  30  TAC 
§§305.572(1),  305.572(2),  and  305.572(5),  effective  July  29,  1992,  as  amended.  November 
23,  1993.  as  amended.  Title  30  TAC  §305.42(b),  effective  October  29,  1990,  as  amended 
and  Title  30  TAC  §  335.43(b),  effective  November  7.  1991,  as  amended.  Title  30  TAC 
§335.24(b).  effective  September  1,  1986,  Title  30  TAC  § 335.24(b)(2),  effective  September 
1.  1986.  Title  30  TAC  §335.112(a)(112)(a)(15).  TAC  §§335.221  (b)(1),  effective  March  6, 

1996,  as  amended,  335221(b)(3),  effective  July  29,  1992,  as  amended,  Title  30  TAC 
§335.221  (b)(2),  effective  March  1,  1996,  and  1992,  as  amended,  §§335221  (a)(3), 
335221(a)(5).  335221(a)(6).  335.221(a)(7).  335221  (a)(10).  335221(a)(11).  335221(a)(15). 
335221  (a)(1 7).  335221(a)(13),  335221  (a)(1 8).  335221  {a)(19),  335221  (a)(20). 
335221  (a)(21).  335221(aM23).  effective  March  1.  1996,  as  amended,  Title  30  TAC 
§335224(5),  effective  Febniary  26,  1996.  Title  30  TAC  §335.24(b).  effective  September  1. 
1996.  as  amended.  Title  30  §  335.24(b) (2),  effective  September  1,  1986,  Title  30  TAC 
§335.112(a)(15),  effective  ttovember  23.  1993.  as  amended.  Title  30  TAC  §§335221(aO. 
335221(a)  (1)  and  (9)  effective  March  1,  1996,  as  amended,  Title  30  TAC  §335. 11 2(a)(6) 
effective  Febmary  26,  1996,  as  amended.  Title  30  TAC  §§335224(5)(H),  335224(5)(H)(0, 

'  and  335224(5)(H)(ii).  effective  February  26,  1996.  as  amended.  Title  30  TAC  §335224(7). 
effective  November  23.  1993,  as  amended.  TiBe  30  TAC  §335224(14),  effective  Febnjary 
26,  1996,  as  amended,  Title  30  TAC  §§335221  (a)(4).  and  335221  (a)(22),  effective  Mwch 
1.  1996,  as  amended,  Title  30  TAC  §335.1,  effective  Febnjary  26.  1996.  as  amended  Title 
30  TAC  §20.15,  effective  June  6.  1996,  Title  30  TAC  335.41(g),  effective  M»ch  6  1996  as 
amended.  Title  30  TAC  §  335222(c)(1),  effective  July  29,  1992,  as  vnanded,  and  T«e  30 
TAC  $ 335222(c)(2),  effective  Febnjary  26.  1996,  as  amended. 

TSWDA  Chapter  361  §361.003(12),  381.024  (Vemon  1992  &  Si^jp.  1996).  effective  Sept«n- 
ber  1,  1995.  as  amended.  TSWDA  Chapter  361.  THSC  §361.078(Vemon  1992).  ^fective 
September    1,    1989.   Title   30   TAC   §335.1    effective   March    1.    1996,   as   amended 
§335.431  (c)(1).  effective  March  22,  1995,  as  amended. 

TSOWA  Chapter  361,  THSC  §§361.003(34),  361 .024(Vemon  1992  &  St^jp.  1996)  effective 
September  1,  1995,  as  amended,  TSDWA,  THSC  §361.078(Vemon  1992),  effective  Sep- 
tember T,  1989,  Title  30  TAC  §335.1,  effective  March  1,  1996,  as  amended,  TSWDA. 
THSC  §§361.003(12).  361.024.  361 .061  (Vemon  1992  &  Supp.  1998),  effective  September 
1.  1995.  as  amended.  TSWDA.  THSC  §361.032(Vemon  Supp  1996),  effective  August  28. 

1995,  as  amended.TSWOA.  THSC  §§361.036.  361 .078(Vemon  1992),  effective  September 
1.  1989.  TAC  §2001.021  Texas  Government  Code  Ana(Vemon  Supp  1996)  effective  Sep- 
tember 1.  1993.  Title  30  TAC  §§335.24(b),  33524(b)(2),  effective  September  1.  1986. 
§335.1 12(a)(15).  effective  November  23,  1993,  as  amended,  §335221  (b)(1),  effective 
March  6,  1996,  as  amended,  §335221  (b)(3),  effective  July  29,  1992,  as  amended. 
§335221  (b)(2),  effective  March  1,  1996,  1992,  as  amended,  §§335221(a)  (3).  (5).  (6).  (7), 
(10).  (11).  (13),  (15),  (17).  (18).  (19),  (20),  (21),  (23).  §335.221(a)  effective  March  1,  1996. 
§335224(5).  effective  February  26,  1996,  § 335223(b).  effective  July  29.  1992.  as  amend- 
ed.  §335.1 12(a)(6).  effective  February  26.  1996.  §335.1 12(a)  (1).  (9),  effective  March  1. 

1996.  §S335224(5)(H).  (iH").  effective  Febnjary  26,  1996,  §335.224(7),  effective  Novem- 
ber 23.  1993.  §335224(14).  effective  Febnjary  26.  1996,  § 335.221  (a)(22),  effective  March 
1.  1996.  §335.1,  effective  Febnjary  26.  1996,  §20.15,  effective  June  6,  1996,  §335.41(g), 
effective  March  6,  1996,  §  335222(c)(1),  July  29.  1992.  and  §  335222(c)(2).  effective  Feb- 
mary 26,  1996  as  amended. 

TSWDA,  THSC  §  361 ,024(Vemon   1992  &  Supp.   1996),  effective  September  1,  1995.  as 

amended.  TSWDA,  THSC  §§361.036.  361.078(Vemon  1992),  effective  September  1.  1989; 

Tilte  30  TAC  §335.76(b)(1),  effective  July  27.  1988.  as  anwnded,  §335.9,  effective  March 

1.  1996.  as  amended. 
Tex.  Water  Code  Ann.  §5.103(Vemon  1988  &  Supp.  1996).  effective  September  l,  1995,  as 

amended;  TSWDA.  THSC  §§361.024  (Vemon  1992  &  Supp.1996).  effective  September  1. 

1996,  as  amended;  TSWDA,  THSC  §361.078(Vemon  1992),  effective  September  1,  1989; 

Titte  30  TAC  §335.1,  effective  January  26.  1994.  as  amended,  and  §335.1 12(a)(5).  efleo- 

tive  Febnjary  26.  1996,  as  amended. 
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State  analog 


7.  Liners  and  Leak  Detection  Systems  Jor  Haz- 
ardous Waste  Land  Disposal  Units,  (57  FR 
3462-3497)  January  29,  1992.  (Qieckhst 
100). 


8.  Second  Correction  to  ttie  Third  Third  Land 
Disposal  Restrictions,  March  6,  1992  (57  FR 
6086).  (Checklist  102). 

9.  Hazardous  Debris  Case-by-Case  Capacity 
Vanance,  (57  FR  2076&-20770)  May  15, 
1992.  (Checklist  103). 

10.  Used  Oil  Filter  Exclusion,  (57  FR  21524- 
21534)  May  20.  1992.  (Checklist  104). 


11.  Recycled  Coke  By-Product  Exckjswn,  (57 
FR  27880-27888)  June  22.  1992.  (Checklist 
105). 


12.  Lead-bearing  Hazardous  Materials  Case-by- 
Case  Capacity  Variance.  (57  FR  28628- 
28632)  June  26,  1992.  (Checklist  106). 

13.  Used  Oil  Filter  Exclusion;  Technical  Correc- 
tions. (57  FR  29220)  July  1,  1992.  (Checklist 
107). 

14.  Toxicity  Cttaracteristk:  Reviskx»;  Technical 
Corrections,  (57  FR  30657-30658)  July  10. 
1992.  (Checklist  108). 


15.  Land  Disposal  Restrictions  for  Newly  Listed 
Wastes  and  Hazardous  Debris.  (57  FR 
37194-37282)  August  18.  1992.  (Checklist 
109). 


16.  Coke  By-Products  Listings.  (57  FR  37284- 
37306)  August  18,  1992.  (Checklist  110). 


Texas  Water  Code  Ann.  §5.103  (Vernon  1988  &  Supp.  1996),  effective  September  1,  1995. 
as  an>ended:  TSWDA  Chapter  361,  §361.024.  THSC  (Vemon  1992  &  Supp.  1996).  effec- 
tive September  1.  1995,  as  amended;  TSWDA  Chapter  361,  §361.078  THSC  (Vemon 
1992)  effective  September  1,  1989;  Title  30  TAC  §§305.122(a),  305.122(a)(1), 
305.122(a)(2),  § 305.50<4)(A).  effective  Ntovember  23.  1993;  §305.1 22(a)(3),  §305.69(1).  B. 
H.  J  effective  February  26,  1996;  §§335.1,  335.152(a)(1),  335.152(a)(4).  335.168(c)-(f). 
335.168(gHi).  335.152(a)  (9),  335.169(b)(2)-(4).  335.1 70(c)-(d),  (1)-(2).  335.170(e). 
336.170(f),  (1)-(2).  335.170(g)-<k),  335.152(a)(10),  335.173  (c>-(d).  335.173(d)  (1)-(2), 
335.173(f).  (1H2).  335.173  (g)-(k),  335.152(a)(12),  335.174(b)  (3)-(6),  335.112(a)(1), 
335.112(a)(4).  335.112(a)  (10)-(11).  335.1 12(a)(  13).  effective  February  26,  1996;  §335.124 
(a)-<d),  effective  May  28,  1986;  The  State  rule  proviskms  in  30  TAC  §335.124<a)-(d)  are 
more  stnngent  than  their  federal  counterparts  40  CFR  §§265.301  (f)-(i)  in  two  parts:  (1)  The 
owner  or  operator  must  design,  construct,  operate  and  maintain  a  run-on  control  system  ca- 
pable of  preventir^  flow  onto  the  active  portion  of  the  landfill  during  peak  discharge  from  a 
100-year,  rather,  rather  than  a  25-year,  storm;  and  (2)  the  owner  or  operator  must  design, 
constnx:t,  operate  and  maintain  a  rurvoff  management  system  to  collect  arxl  control  at  least 
the  water  volume  resulting  from  a  24-hour.  100  year  storm,  ratf>er  than  a  24-hour,  25  year- 
storm. 

TSWDA.  THSC  §§361.003(12).  361.024  (Vemon  1992  &  Supp.  1996),  effective  September  1, 
1995,  as  amended;  TSWDA.  THSC  §361.078  (Vemon  1992).  effective  September  1.  1989; 
Title  30  TAC  §§335. 152(a)(1).  and  335.112(a)(1),  effective  February  26.  1996.  as  amended, 
and  §335.431  (c)(1),  effective  March  22,  1995,  as  amended. 

TSWDA,  THSC  §361.024  (Vemon  1992  &  Supp.  1996),  effective  September  1.  1995,  as 
amended  TSWDA,  THSC  §361.078  (Vernon  1992),  effective  September  1.  1989,  Title  30 
TAC  §  335.431  (c)C).  effective  March  22,  1995,  as  amended. 

TSWDA,  THSC  §§361.003(12),  361.024  (Vemon  1992  &  Supp.  1996).  effective  September  1, 
1995,  as  amended,  TSWDA,  THSC  §361.078  (Vemon  1992).  effective  September  1.  1989. 
THSC.  §371.028  (Vemon  Supp.  1996),  effective  September  1.  1995,  as  amended.  Title  30 
TAC  §336.1,  effective  July  14.  1987,  as  amended. 

TSWDA,  THSC  §§361.003(34),  361.024  (Vemon  1992  &  Supp.  1996).  effective  September  1. 
1995,  as  amended.  TSWDA.  THSC,  §361.078  (Vemon  1992),  effective  September  1,  1989, 
Title  30  TAC  §335.1,  effective  March  1,  1996,  as  amended,  TSWDA.  THSC,  §361.003(12). 
361.024.  361.061  (Vemon  1992  &  Supp.  1996).  effective  September  1,  1995,  as  amended, 
TSWDA,  THSC.  §361.078  (Vemon  1992),  effective  September  1,  1989,  Title  30  TAC 
§335.221  (a)(1).  effective  March  1,  1996,  as  amended. 

SWDA,  THSC.  §361.024  (Vemon  1992  &  Supp.  1996),  effective  September  1.  1995.  as 
amended,  TSWDA.  THSC,  §361.078  (Vemon  1992),  effective  September  1.  1989.  Title  30 
TAC  §335.431  (c)(1).  effective  March  22,  1995,  as  amended. 

TSWDA.  THSC  §§361.003(12).  361.024  (Vemon  1992  &  Supp.  1996),  effective  September  1, 
1995,  as  amended.TSWDA.  THSC  §361.078  (Vemon  1992),  effective  September  1.  1989, 
THSC,  §371.028  (Vemon  Supp.  1996),  effective  September  1,  1995,  as  amended.  Title  30 
TAC  §335.1,  effective  July  14.  1987,  as  amended. 

TSWDA.  THSC  §§361.003(12),  361.024,  361.061,  (Vemon  1992  &  Supp.  1996),  effective 
September  1,  1995,  as  amended,  TSWDA.  THSC  §361.078  (Vemon  1992),  effective  Sep- 
tember 1,  1989,  THSC,  §371.078  (Vemon  Supp.  1992).  effective  September  1,  1989.  as 
amended.  Title  30  TAC  §335.1,  effective  July  14.  1987.  as  amended.  Title  30  TAC 
§335.1 12(a)(  13),  effective  February  26,  1996,  as  amended. 

TSWDA,  THSC,  §§361.003(12),  361.024,  361.064,  (Vemon  1992  &  Supp.  1996).  effective 
September  1,  1995,  as  amended.  TSWDA.  THSC.  §361.078  (Vemon  1992).  effective  1992 
&  Supp.  1996),  effective  September  1,  1995,  as  amended,  TSWDA.  THSC  §361.078  (Ver- 
non 1992).  effective  September  1,  1989,  Title  30  TAC  §355.1,  effective  July  14,  1987,  as 
amended.  Title  30  TAC  §335.431  (c)(1),  effective  March  22.  1995.  as  amended.  Title  30 
TAC  §305.50(4)(A),  effective  l^ovember  23,  1993,  as  amended,  TSWDA.  THSC,  §§361.024 
(Vemon  1992  &  Supp  1996),  effective  September  1,  1995,  as  amended,  TSWDA.  THSC 
§361.078  (Vemon  1992),  effective  September  1,  1989,  Title  30  TAC  §335.1,  effective  Feb- 
ruary 26,  1996,  as  amended.  Title  30  TAC  § 335.69(a)(1)(C),  effective  February  26.  1996. 
as  amended.  Title  30  TAC  §  335.69(a)(1)(D),  Title  30,  TAC  §335.69(a)(1)(D)(i)-<ii).  Title  30 
TAC  §335-69(a)(2).  Title  30  TAC  §336.152(a)(5)-(6).  Title  30  TAC  §335.152(a)(19).  Title  30 
TAC  §335.1 12(a)(6),  Title  30  TAC  §335.1 18(b),  Title  30  TAC  §§335.1 12(a)(10)  and  (21), 
effective  Febmary  26,  1996,  as  amended.  Title  30  TAC  §335.431  (c)(1),  effective  l^terch  22, 
1995,  as  amended.  Title  30  TAC  §3O5.69(0(5)(B)(ii),  Title  30  TAC  §305.69(1),  1.6.  Title  30 
TAC  §305.69(i),(N),  Title  30  TAC  §305.5 1(c) (6),  effective  February  26,  1996. 

TSWDA,  THSC,  §§361.003(12),  361.024  (Vemon  1992  •  Supp.  1996),  effective  September  1, 
1995,  as  amende,  TSWDA.  THSC  §361.078  (Vemon  1992),  effective  September  1.  1989, 
as  amended.  Title  30  TAC  §335.1,  effective  July  14,  1987,  as  amended,  Title  30  TAC 
$335.29(4),  effective  February  26,  1996,  as  amended. 
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17.  Burning  of  Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces;  Technical  Amendment  III, 
(57  FR  3855fr-385661  August  25.  1992. 
(Checklist  111). 


18.  Consolidated  Liability  Requirements,  (53  FR 
33938-33960)  July  1.  1991,  and  (57  FR 
42832-42844]  September  .16,  1992.  (Check- 
lists 113.  113.1,  &  113.2). 


19.  Burning  of  Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces;  Technical  Amendment 
IV,  (57  FR  44999-45001)  September  30. 
1902.  (Checklist  114). 


20.  Chtorinated  Teluenes  Pnxkictkm  Waste 
Usting,  (57  FR  47376-47386)  October  15. 
1992.  (Checklist  115). 

21.  Hazardous  Soil  Cas»-By-Case  Capacity 
Variance.  (57  FR  47772-47776)  October  20, 
1992.  (Checklist  116). 

22.  "Mixture"  and  "Derived-From"  Rules;  Re- 
sponse to  court  Remand,  (57  FR  7628-7633) 
March  3.  1992.  (Checklist  117A.  117A.1. 
117A.2). 

23.  Toxkrfty  Characteristfc  Amendment,  (57  FR 
23062-23063)  June  1,  1992.  (Checklist  117B). 

24.  Lk)ukls  in  Landfills  It,  (57  FR  54452-54461) 
htovember  18,  1992.  (Checklist  118). 


25.  Toxkaty  Characleristk:  Reviswn;  TCLP  Cor- 
rectton,  (57  FR  55114-55117)  ftovember  24. 
1992.  (Checklist  1 19  &  1 19.1)). 

26.  Wood  Preserving;  Reviskms  to  Listings  and 
Technical  Requiremertts.  (57  FR  61492- 
61505)  December  24.  1992.  (Checklist  120). 


State  anatog 


TSDWA  Chapter  361,  THSC  §§361.003(34).  361.024(Vemon  1992  &  Supp  1996)  effective 
September  1.  1995,  as  anwnded,  TSDWA,  THSC  §361.078(Vemon  1992),  effective  Sep- 
tember 1.  1989.  Title  30  TAC  §335.1,  effective  March  1.  1996.  as  amended  TSWDA 
THSC  §§361.003(12),  361.024,  361 .061  (Vemon  1992  &  Supp.  1996),  effective  Septembe^ 
1.  1995,  as  amended,  TSWDA.  THSC  §  361 .032(Vemon  Supp  1996),  effective  August  28 

1995.  as  amended.TSWDA.  THSC  §§361.036,  361 .078(Vemon  1992).  effective  September 
1,  1989.  TAC  §2001.021  Texas  Caovemment  Code  Ann.(Vemon  Supp  1996)  effective  Sep- 
tember 1.  1993.  Title  30  TAC  §§335.24(b).  335.24(b)(2).  effective  September  1.  1966 
§335.1 12(aM15).  §335.221  (b)(2).  effective  March  1,  1996,  1992.  as  amended 
§§335.221  (a)(3).  (5).  (6).  (7),  (10).  (11),  (13),  (15).  (17).  (18).  (19).  (20).  (21).  {23). 
§335.221(a)  effective  March  1,  1996,  §335.224(5),  effective  February  261996 
§335.223(b).  effective  July  29.  1992,  as  amended,  §335.1 12(a)(6),  effective  Febnjary  26 

1996.  §335.1 12(a)(1),  (9),  effective  March  1.  1996,  §§  335.224(5) (H).  (i)-(ii).  effective  Feth 
ruary  26.  1996.  §335.224(7).  effective  ^4ovember  23.  1993.  §335,224(14),  effective  Feb- 
ruary 26,  1996,  § 335.221  (a)(22).  effective  March  1,  1996,  §335.1,  effective  Febnjary  26, 
1996.  §20.15.  effective  June  6,  1996.  §335.41(g),  effective  March  6,1996,  § 335.222(c)(1) 
July  29,  1992,  and  §  335.222(c)(2),  effective  February  26,  1996  as  amended. 

TSWDA,  THSC,  §§361.024,  361.086  (Vemon  1992  Supp.  1996),  effectnre  September  1  1995 
as  amended,  TSWDA,  THSC  §361.078(Vemon  1992).  effective  September  1  1989-  Title  30 
TAC  §§335.1  (a)(7).  335.152(a)(6).  335.152(a)(6)(C).  effective  February  26.  1996.  as 
amended.  Title  30  TAC  §§335. 11 2(a)(7).  335.152(a)(6).  effective  February  26.  1996.  as 
amended.  Title  30  TAC  §§335.1 12(a)(7),  335.152(a)(6),  effective  Febnjary  26,  1996.  as 
amended. 

TSDWA  Chapter  361,  THSC  §§361.003(34),  361 .024(Vemon  1992  &  Supp.  1996)  effective 
September  1,  1995.  as  amended,  TSDWA,  THSC  §361.078(Vemon  1992).  effective  Sep- 
tember 1.  1989.  Title  30  TAC  §335.1,  effective  March  1,  1996,  as  amended  TSWDA, 
THSC  §§361.003(12).  361.024.  361 .061  (Vemon  1992  &  Supp.  1996).  effective  September 
1.  1995,  as  amended.  TSWDA,  THSC  §361.0S2(Vemon  Supp  1996),  effective  August  28 

1995,  as  amended,TSWDA.  THSC  §§361.036,  361.078{Vemon  1992).  effective  September 
1.  1989,  TAC  §2001.021  Texas  Gtovemment  Code  Ann.(Vemon  Supp  1996)  effective  Sep- 
tember 1.  1903,  Title  30  TAC  §§ 335.24(b),  335.24(b)(2),  effective  September  1.  1986. 
§335.112(a)(15).  §335.221  (b)(2),  effective  March  1.  1996,  1992.  as  amended 
§§335221(a)  (3).  (5),  (6),  (7).  (10).  (11).  (13),  (15),  (17).  (18),  (19).  (20),  (21),  (23), 
§335.221  (a)  effective  March  1.  1996.  §335.224(5).  effective  Febnjary  26,1996, 
$335.223(b).  effective  July  29.  1992.  as  amended.  §335.1 12(a)(6).  effective  February  26 

1996,  §335.1 12(a)(1),  (9),  effective  March  1,  1996,  §§335.224(5)(H).  (i)-(ii),  effective  Feb^ 
luary  26,  1996.  §335.224(7).  effective  Ntovember  23,  1993,  §335.224(14),  effective  Feb- 
ruary 26,  1996.§ 335.221  (a)(22).  effective  March  1.  1996.  §335.1.  effective  Febnjary  26. 
1996,  §20.15.  effective  June  6,  1996.  §335.41(g),  effective  March  6.1996.  §335222(c)(1) 
July  29.  1992.  and  §  335.222(c)(2),  effective  Febnjary  26,  1996  as  amended. 

TSWDA.  THSC.  §§361.003(12).  361.024  (Vemon  1992  *  Supp.  1996),  effective  September  1. 
1995.  as  amende,  TSWDA,  THSC  §361.078  (Vemon  1992),  effective  September  1,  1989, 
as  amended.  Title  30  TAC  §335.1,  effective  July  14.  1987,  as  amended  Title  30  TAC 
§335.29(4).  effective  Febnjary  26,  1996,  as  amended. 

TSWDA,  THSC  §361.024  (Vemon  1992  &  Supp.  1996),  effective  September  1,  1995,  as 
amended  TSWDA.  THSC  §361.078  (Vemon  1992),  effective  September  1.  1989.  Title  30 
TAC  §335.431(c)(1),  effective  March  22,  1995,  as  amended. 

TSWDA,  THSC  §§361.003(12),  361.024.  361.061  (Vernon  1992  &  Supp.  1996).  effective  Sep- 
tember 1.  1995.  as  amended,  TSWDA,  THSC.  §361.078  (Vemon  1992).  effective  Septem- 
ber 1,  1989;  Title  30  TAC  §335.1,  effective  July  14,  19B7,  as  amended. 

TSWDA.  THSC.  §§361.003(12),  361.024,  361.061  (Vemon  1992  A  Supp.  1996),  effective 
September  1.  1986.  as  amended,  TSWDA,  THSC,  §361.078  (Vemon  1992).  effective  Sep- 
tember 1.  1989;  Title  30  TAC  §335.1,  effective  July  14,  1987,  as  amended. 

TSWDA.  THSC,  §361.078  (Vemon  1992).  effective  September  1,  1989;  Title  30  TAC 
§§335.1.  335.152(a)(1),  335.175  (a)-{b),  335.175.  335.175(d).  335.175(d)(1H2), 
335.152(a)(12),  335.1 12(a)(1).335.125  (aHb).  335.125.  effective  February  26.  1906.  as 
amended.  335.125(f).  335.125(f)(1)-(2).  effective  May  28.  1986.  and  335.1 12(a)(13).  effec- 
tive February  26.  1996.  as  amended.  The  State  law  is  more  stringent  than  federal  law  in 
that  state  regulatkxis  do  not  permit  disposal  in  landfills  of  free  liquids  even  if  a  sortjent  has 
been  applied  to  the  Ik^kis. 

TSDWA,  THSC.  §§361.003(12),  361.024  (Vemon  1992  &  Supp.  1996),  effective  September  1, 
1995,  as  amended,  TSWDA,  THSC,  §361.078  (Vemon  1992),  effective  September  1  1989- 
Title  30  TAC  §  335.29(2),  effective  Febmary  26.  1 996.  as  amended. 

TSWDA,  THSC,  §§361.003(12).  361.024  (Vemon  1992  "  Supp.  1996).  effective  September  1. 
1995,  as  amended.  TSWDA.  THSC  §361.078  (Vemon  1992).  effective  S^ember  1.  1989, 
as  amended.  Title  30  TAC  §335.1.  effective  July  14,  1987.  as  amended.  Title  30  TAC 
§335.29(4),  effective  February  26.  1996.  as  amended.  Texas  SoM  Waste  Disposal  Act 
(TSWDA).  and  Texas  Health  and  Safety  Code  (THSC)  Annotated  §§361.003(34),  361.024 
(Vemon  1992  and  Supplement  1996),  effective  September  1,  1995,  as  amended;  TSWDA 
and  THSC  §361.078  (Vemon  1992),  Title  30  Texas  Administrative  Code  (TAC)  Ch<^ 
§335.1,  March  1.  1996.  as  amended,  §335.1  effective  July  14,  1987.  Title  30  TAC 
§§335.152(a)(15)  335.1 12(a)(18),  effective  htovember  23. 1993. 
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Federal  citation 


27.  Corrective  Action  Management  Units  and 
Temporary  Units.  (58  FR  866*-8685)  Feb- 
njary  16,  1993.  (Ctiecklist  121). 


28.  Recyded  Used  Oil  Management  Standards. 
(57  FR  41566)  Septemtjer  10.  1992,  (58  FR 
26420)  May  3.  1993,  (58  FR  33341)  June  17, 
1993.  (59  FR  10550)  March  4.  1994.  (Check- 
Nats  112,  122.  122.1  and  130). 


29.  Land  Disposal  Restrictions:  Renewal  of  the 
Hazardous  Waste  Oetxis  Case-t>y-Case  Ca- 
pacity Variance,  (58  FR  28506-28511)  May 
14.  1993.  (Checklist  123). 

30.  Land  Disposal  Restrictions  tor  Ignltable  and 
Corrosive  Characteristic  Wastes  Whose 
Treatment  Standards  Were  Vacated,  (58  FR 
29860-29887)  May  24.  1993.  (Checklist  124). 

31.  Requirements  tor  Preparation.  Adoptwn. 
and  Submittal  of  Implementation  Plans,  (58 
FR  38816-38884)  July  20.  1993.  (Checklist 
125). 

32.  Testing  and  Monitonng  Activities,  (58  FR 
46040-46051),  August  31,  1993.  (ChecMtst 
126). 


33.  Boilers  and  Industrial  Furnaces;  Administra- 
tive Stay  and  Interim  StafKlards  for  BeviH 
Residues,  (58  FR  59598-59603)  November 
9,  1993.  (ChecMist  127). 

34.  Wastes  From  the  Use  of  Chkxophanolic 
Formulattons  in  Wood  Surlace  Protection,  (SS 
FR  458-469)  January  4,  1994.  (Checklist 
128). 

35.  Recordkeeping  InstructKira;  Technical 
Amendment,  (SO  FR  13891-13893)  March 
24,  1994.  (Checklist  131). 


36.  Wood  Surface  Protection;  Correctnn,  (59 
FR  28484)  June  2.  1994.  (Checklist  132). 


37.  Letter  of  Credit  Revision.  (59  FR  29958- 
29960)  June  10,  1994.  (Checklist  133). 


38.  Correctkxi  of  Beryllium  Povvder  (P015)  List- 
ing, (59  FR  31551-31552)  June  20.  1994. 
(Checklist  134). 


State  analog 


TSWDA,  THSC  §§361.024,  361.061  (Vernon  1992  &  Supp.  1996).  effective  September  1. 
1996.  as  amended.  TSWDA.  THSC  §361.032  (Vemon  Supp.  1996).  effective  August  28, 

1995.  as  amended.  Title  30  TAC  §§335.1.  335.151(c),  336.167(b).  335.152(a)(14), 
335.111(a),  306.2,  305.69(1),  effective  Febnjary  22.  1994.  and  §335.431  (c)(1).  effective 
March  22,  1995. 

Texas  Used  Oil  Collection.  Management,  and  Recycling  Act.  Chapter  371,  THSC  (Vemon 
Supp  1992),  effective  September  1,  1995,  as  amended  (H4SC);  Title  30  TAC  Chapter  324. 
§§324.1,  effective  March  6.  1996,  §§335.6(j).  335.24(b).  335.24(c),  335.41(g),  335.78(i), 
335.221(b)(1).  335.504(1).  335.504(4).  §§324.1.  324.2.  324.3.  and  324.4,  effective  March  6, 

1996.  The  Texas  Used  Oil  CoHectkxi.  Management,  and  Recycling  Act  in  30  TAC  Chapter 
324  Subchapter  A  are  more  stringent  then  the  federal  program  for  management  of  used  oil. 
THSC  §371  041(b)(4)  expressly  prohibits  the  intentional  application  of  used  oil  to  roads  or 
land  for  dust  suppression  without  exception.  The  Code  altows  Do-rt- Yourself  Used  Oil  Col- 
lection center  that  is  also  a  used  oil  generator  to  commingle  househoW  DIY  oil  with  the  used 
oil  It  generates.  The  code  also  requires  a  DIY  used  oil  collection  center  to  register  biennially 
and  report  annually  the  amount  of  househoM  used  oil  collected. 

TSWDA.  THSC  §361.024  (Vemon  1992  &  Supp.  1996).  effective  September  1,  1996.  as 
amended  TSWDA.  THSC  §361.078  (Vemon  1992),  effective  September  1.  1989,  Title  30 
TAC  §335.431  (c)(1),  effective  March  22,  1995.  as  amended. 

TSWDA,  THSC.  §§361.024,  361.064  (Vemon  1992  &  Supp.  1996),  effective  September  1. 
1996.  as  amended.  TSWDA.  THSC,  §361.078  (Vemon  1992),  effective  September  1,  1989; 
Title  30  TAC  §§335.41  (d)(1),  336.431(c)(1)  effective  March  22.  1995.  as  amended,  and  Title 
30  TAC  §306.69(1).  B.  effective  February  26,  1996,  as  amended. 

Tex.  Water  Code  Ann.  §5.103  (Vemon  1988  4  Supp.  1996),  effective  September  1.  1995,  as 
amended;  TSWDA  Chapter  361,  §361.024,  THSC  (Vemon  1992)  &  Supp.  1996)  effective 
September  1.  1989;  Title  30  TAC  §§335.31.  336.221  (a) (15).  336.221(17).  and  336.221(a), 
effective  f^ovember  20,  1996,  as  amended. 

Tex.  Water  Code  Ann.  §5.103  (Vemon  1988  &  Supp.  1996),  effective  September  1,  1995,  as 
amended:  TSWDA  Chapter  361.  §361.024.  THSC  (Vemon  1992  &  Supp.  1996),  effective 
September  1.  1995,  as  aniended.  TSWDA  Chapter  361  §361.078  THSC  (Vemon  1992).  ef- 
fective September  1.  1989;  TSWDA  Ch^ter  361.  §361  003,  THSC  (Vemon  1992),  effective 
September  1.  1991.  as  amerxJed;  Title  30  TAC  §335.1  effective  January  26.  1994.  as 
amended;  §§335.30,  335.29  (2H3),  336.162(a)(8).  336.176(c).  335  112(a)(9).  336.126(d), 
336.431(c)  (1).(3).  305  150.  306.172(2)(A)  (iii)-(iv).  305.572(2).  effective  r4ovomber  20,  1996, 
as  amended,  and  306.50(A),  effectri^e  November  23.  1993. 

Tex.  Water  Code  Ann.  §5.103  (Verrxxi  1988  &  Supp.  1996).  effective  September  1,  1996,  as 
amended;  TSWDA  Chapter  361.  §361.024.  THSC  (Vemon  1992  &  Supp.  1996).  effective 
September  1.  1995.  as  amended  TSWDA  Chapter  361,  §361.078  THSC  (Vemon  1992).  ef- 
fective September  1.  1989;  Title  30  TAC  §§  335.221  (a)(23),  and  335.221(a)  effective  No- 
vember 20,  1996,  as  amended. 

Tex.  Water  Code  Ann.  §5.103  (Vemon  1988  &  Supp.  1996).  effective  September  1,  1995,  as 
amended;  TSWDA.  Chapter  361.  §361.024,  THSC  (Vemon  1992  &  Supp.  1996),  effective 
September  1,  1996,  as  amended;  TSWDA,  Chapter  361.  §361.078  THSC  (Vemon  1992)  ef- 
fective September  1.  1989;  Title  30  TAC  §§336.29(5)  and  336.30,  effective  November  20, 
1996. 

Tex.  Water  Code  Ann.  §5.103  (Vemon  1988  &  Supp.  1996),  effective  September  1.  1995,  as 
amended;  TSWDA,  Chapter  36',  §361.024.  THSC  (Vemon  1992  &  Supp.  1996).  effective 
September  1.  1996.  as  amended;  TSWDA  Chapter  361,  §361.078,  THSC  (Vemon  1992). 
effective  September  1.  1989:  Title  30  TAC  §§335.152(a)(19)<A),  and  336.1 12(a)(21)(A).  ef- 
fective h4ovemt)er  20.  1996. 

Tex.  Water  Code  Ann.  §5.103  (Vernon  1988  &  Supp.  1996),  effective  September  1,  1995.  as 
amended:  TSWDA.  Okapter  361,  §361.024.  THSC  (Vemon  1992  &  Supp.  1996).  effective 
September  1,  1995,  as  amended;  TSWDA.  Chapter  361.  §361.078  THSC  (Vemon  1992)  ef- 
fective September  1,  1989;  Title  30  TAC  §§335.29(5)  and  335.30,  effective  November  20, 
1996. 

Tex  Water  Code  Ann.  §5.103  (Vemon  1988  &  Supp.  1996),  effective  September  1,  1995,  as 
amended;  TSWDA  Chapter  361,  §361.024  THSC  (Vemon  1992  &  Supp.  1996).  effective 
September  1,  1995,  as  amended;  TSWDA  Chapter  361,  §361.078  THSC  (Vemon  1992),  ef- 
fective September  1,  1989. 

Tex.  Water  Code  Ann.  §6.103  (Vemon  &  Supp.  1996),  effective  September  1995,  as  amend- 
ed: TSWDA.  Chapter  36,  §361.024,  THSC  (Vemon  1992  &  Supp.  1996),  effective  Septem- 
ber 1995.  amended;  TSWDA.  Chapter  361,  §361.0  THSC  (Vemon  1992)  effective  Septem- 
ber 1989;  Title  30  TAC  §335.1.  effective  January  26.  1994,  as  amended;  335.431(c)(1).  ef- 
fective November  2,  1996,  as  amended. 


Texas  is  not  authorized  to  operate  the 
Federal  program  on  Indian  lands.  This 
authority  remains  with  EPA. 


C  Decision 

I  conclude  that  Texas'  application  for 
a  program  revision  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Texas  is  granted 


final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Texas  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
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for  carrying  jut  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Texas  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA,  and  to  take  enforcement 
actions  under  sections  3008,  3013  and 
7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  40  CFR  272  for  codification 
of  the  decision  to  authorize  Texas' 
program  and  for  incorporation  by 
reference  of  those  provisions  of  Texas' 
statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013.  and 
7003  of  RCRA.  Therefore,  EPA  is 
reserving  amendment  of  40  CFR  272, 
subpart  E,  until  a  later  date. 

Compliance  With  Execvtive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Tide  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposeid  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  Teast  buidensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significanUy  or  tmiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
tmder  section  203  of  the  UMRA  a  small 


government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
inteigovemmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  r^ulatory  requirements. 

The  EPA  has  determined  that  this  nde 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
EPA  does  not  anticipate  that  the 
approval  of  Texas's  hazardous  waste 
program  referenced  in  today's  notice 
will  result  in  annual  costs  of  $100 
million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  volimtary 
Federal  program,  except  in  certain  cases 
where  a  "Federal  intergovernmental 
mandate"  affects  an  annual  federal 
entiUement  program  of  $500  million  or 
more  that  are  not  applicable  here. 
Texas's  request  for  approval  of  a 
hazardous  waste  program  is  voluntary; 
if  a  state  chooses  not  to  seek 
authorization  for  administration  of  a 
hazardous  waste  program  under  RCRA 
subtitie  C,  RCRA  regulation  is  left  to  the 
EPA. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  governments  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
EPA  does  not  anticipate  that  the 
approval  of  Texas'  hazardous  waste 
program  referenced  in  today's  document 
will  result  in  annual  costs  of  $100 
million  or  more.  The  EPA's  approval  of 
state  programs  generally  may  reduce, 
not  increase,  compliance  costs  for  the 
private  sector  since  the  State,  by  virtue 
of  the  approval,  may  now  administer  the 
program  in  lieu  of  the  EPA  and  exercise 
primary  enforcement.  Hence,  owners 
and  operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no 
longer  face  dual  federal  and  state 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

The  EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significanUy  or  uniquely  affect 
small  governments.  The  Agency 


recognizes  that  small  governments  may 
owm  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  govenunents 
will  be  able  to  own  and  operate  their 
TSDFs  and  underground  storage  tanks 
under  the  approveid  State  program,  in 
lieu  of  the  Federal  program. 

Certification  Under  the  Regulatory 
Flexibilify  Act 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  becatise  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether  the 
EPA  or  the  state  administers  the  RCRA 
subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 
state  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  owners  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  Pursuant  to  the  provisions 
of  5  U.S.C.  605(b),  I  hereby  cwtify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  suspends 
the  applicabilify  of  certain  Federal 
regulations  in  favor  of  Texas's  program, 
thereby  eliminating  duplicative 
requirements  for  handlera  of  hazardous 
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waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

List  of  SubiectB  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidmtial  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
and  Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  )uly  24. 1997. 
Lynda  F.  Cairall. 
Acting  Regional  Administrator. 
|FR  Doc.  97-24239  Filed  9-11-97;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FElllA-7229] 

Ctianges  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Interim  nde. 

SUMMAHY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premiimi  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 


DATES:  These  modified  base  flood 
elevations  are  currenUy  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s}  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472.  (202)  645-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  piuposes,  the  currenUy 
effective  community  nimiber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 


commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Execntiv*  Order  12812.  Federaliam 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  SubiectB  in  44  CFR  Part  es 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordin^y,  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1976  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


166.4    [An 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 

Location 

Dates  and  name  of 

newspaper  where 

notice  was  put>- 

lished 

Cliief  executive 

officer  of 

community 

Effective  date 
of  nrKXJifictfion 

Community 
No. 

Connacticut  FairfiaU 

City  of  Stamford 

May  17,  1996 

May  24.  1996 

TTie  Advocate 

May  9,  1996 

ine  Honoraoie  Dannel  P.  Malloy,  Mayor 
of  the  City  of  Stamford.   Stamford 
Government  Center.  888  Washington 
Boulevard.      Stamford,     Connecticut 
06904-2152. 

090015  C 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  September  4, 1997. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  97-24209  Filed  9-11-97;  8:45  am] 
BNJJNQ  COOE  6n»-0»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Rnal  Flood  Elevation  Determinations 

AQBCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  aimual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
commimities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
communify.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks.  Jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATKM:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 


flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C  4104. 
and  44  CFR  part  67. 

The  Agency  has  develo]}ed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
commimity  are  shown. 

National  Environiiiental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  mle  is 
exempt  irom  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C  4104. 
and  are  required  to  establish  and 
maintain  conununity  eligibility  in  the 
National  Flood  Insiurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  ClaasificaticMi 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 


September  30, 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Fedo-alism 

This  nde  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  at  aeq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127, 44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

167.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 


follows: 

J 

Souoe  of  fhxxCng  and  location 

fOapttiin 

faetatXMe 

oround. 

'Bsvation 

inlael 

(NGVD) 

CONNECTICUT 

•238 
*388 
•366 
•366 

Trumbull  (town),  FairfloM 
County  (FEMA  Docket  No. 
7199) 

Tributary  G: 

At  a  point  approximately  35 
feet  upstream  of  the  con- 
fluence with  Pequonnock 
River  

. 

Approximate^  2.360  feet  up- 
stream of  Newtown  Turn- 
pike     

• 

TribulaiyH: 
At  confluence  with  Tributary 
G 

Approximatefy  815  feet  up- 
stream of  confluence  with 

Tributary  G 

Map*  ■vallat)le  for  Inspectkm 
at  the  Engineering  Depart- 
ment. Tmmbull  Town  Hall, 
5866  Main  Street.  TnimbuH. 
Connecticut. 

■ 
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Source  of  flooding  and  location 


Weston      nown).      FairftaM 
County  (FEMA  Docket  No. 
7211) 
West  Branch  Saugatuck  River 
At  WestporVWeston  cor- 
porate limit  

Approximate^  170  teet  up- 
stream of  Kramer  l.ane 

Beaver  Brook: 
Approximately  40  feet  up- 
stream of  confluence  with 

Saugatuck  River  

Approximately  840  feet  up- 
stream of  Slumt}er  Corners 

txxjge 

Jennifig's  Brook: 
At  the  confluerxM  with 

Saugatuck  River  

Approximatefy  420  feet 
above  the  conttuence  with 

Saugatuck  River  

M^M  available  for  InspMrtion 
at  the  Weston  BuiMing  Of- 
fice, 56  NorfieU  Road,  Wee- 
Ion.  Connecticut. 


(town), 

County  (r%MA  Dookst  Na 

7211) 
West  Branch  Saugatuck  River 

At  approximately  550  feet 
above  confluerKe  with 
Saugatuck  River  

At  approximately  1.400  feel 
upatreetn  of  Newton  Tum- 

pite 

Maps  avaNaMe  for  Inapactlon 

at  the  Westpon  Town  HaH. 

OfAce  of  the  Town  Planner. 

110  IMyrlle  Avenue,  Westport. 

Connecticut. 

GEORGIA 

Rochdele  County  (Unincor- 
poralad  Areas)  (FEMA 
Dockal  Na  7219) 

YeMow  River 
At  confluence  of  Big  Haynes 

Creek  

Approximately  200  feet 

dowratream  of  Georgia 

Highway  138 

BigH^nes  Creek: 
At  confluerx»  with  YeNow 

River  _ 

At  confluence  of  UMe 

Haynes  Creek 

UMe  Haynes  Creek: 
At  confluence  with  Big 

Haynes  Creek 

At  county  boundary' 

Maps  available  for  inapaetion 
at  the  Rockdaie  County  Plan- 
ning and  Devekipment  De- 
partment, 2570  OW  Coving- 
ton Highway,  Conyers,  G«>r- 
gia. 

TrkMi  (lo«*n),  Chattooga 
County  (FaiU  Docket  No. 
7219) 

Chattooga  River 
Approximately  1.400  feet 
downstream  of  U.S.  27 


f  Depth  In 
feet  above 

gro«jnd. 

'Elevation 

in  feet 

(NGVD) 


•47 


•77 

•81 

•125 

•130 


•32 
•93 


•652 

•660 

•652 
•661 


•661 
•697 


•666 


Source  of  noodkig  and  location 


Approximately  0.75  mile  up- 
stream of  confluence  of 

Cane  Creek  „ 

Cane  Creek: 

At  confluence  with  Chattooga 
River  

Approximately  0.7  mile  up- 
stream of  Wekx)me  Hill 

Road  

Sfxing  Branch: 

At  confluence  with  Chappel 
Creek  

Approximately  1 00  feet 
downstream  of  Central  Av- 
enue   ~ — 

Chappel  Creek: 

At  confluence  with  Chattooga 
River  

Approximately  1 ,400  feet  up- 
stream of  First  Street 

Trnofiranc/L- 

At  confkjerwe  with  Chatkxiga 
River  

Approximately  50  feel  up- 
stream of  Allgood  Street .... 
available  for  Inspection 

aA  the  Trion  Town  Hall.  128 

Park  Avenue.  Tnon.  Georgia. 

UJNOIS 

Baonockbum  (vWag^  Uke 
County  (FEMA  Docks*  No. 
7130} 

West  Fork  North  Branch  Chi- 
cago River 

Approximately  1 ,225  feet 
downstream  of  Interstate 

94 

Approximately  350  feet  up- 

streem  of  OufTy  Lane 

MkkMe  Fork  North  Branch  Chi- 
cago River 

Approximately  0.81  mile 
downstream  of  Half  Day 
Road  (State  Route  22)  — 
Approximately  650  feet 
downstream  cf  Half  Day 

Road  

avaHabla  fof  inspeclion 
«d  the  Munkapai  BuikSng, 
2275  Telegraph  Road, 
BanrKx:ktxjm.  Illinois. 

Gums*  (vWaga),  Lake  County 
(FEMA  Docket  No.  7130) 

South  Fork  Gumee  Tributary: 
Approximalely  100  feet 
downstream  of  Washington 

Street - 

Approximately  1.250  feel  up- 
stream ot  Washington 

Street  

Mspi  available  lor  Inspection 
at  the  Muradpal  BuikJing.  325 
North  O'Plaine  Road. 
Gurnee.  Illinois. 


(Depth  in 

feet  above 

ground. 

■Elevation 

in  teet 

(NGVD) 


Higliland   Park   (city). 
County  (FEMA  Docket  No. 
7190) 

Lake  MKhigan: 
Entire  shoreline  within  ttie 

community  

SkotoeRiver 
At  tfie  county  boundary  (Lake 
Cook  Road)  


•682 

•679 

•680 

•659 

•663 

•659 
•659 

•661 
•662 


•659 
•669 


•585 
•633 


Source  of  flooding  and  location 


At  downstream  skle  of  Od 

Elm  Road 

hMdIe  Fork  North  Branch  Chi- 
cago River 
At  Lake  Cook  Road  (county 

boundary) 

Approximately  1,100  feet  up- 
stream of  Half  Day  Road  ... 
Maps  svailaMe  for  InKiection 
at  the  Munk:ipal  Building. 
1707  St.  John  Avenue.  High- 
land Park,  lUtnots. 


County  (unincor^ 
Derated  Areas)  (FEMA 
Docket  No.  7130) 

Timber  Lake  Drain: 

Approximately  1 25  feet 
dowmstream  of  State  Route 
59 

At  downstream  skle  of  State 

Route  59 — 

Lake  MKhigan: 

Entire  shoreline  wMMn  com- 
munity   

Honey  Late  Dram: 

Approximetely  375  feet  up- 
stream of  Pinewood  Drive 

Approximately  650  feet  up- 
stream of  Pinewood  Drive 
North  FVnt  Creek: 

Backwater  area  approxi- 
mately 1 .500  feet  east  of 
intersectren  of  Miller  Road 
and  State  Route  59  

Approximately  1 .650  feel  up- 
stream of  Echo  Lake  Road 
Diamond  Lake: 

Entire  shoreline  wittwi  com- 
munity   

Echo  Lake: 

Entire  stwreline  within  com- 
munity   _ _ 

FUnt  Creek  Tributary: 

Approximately  100  feet 
downstream  of  Etain.  Jo- 
liet.  and  Eastern  Railroad  .. 

Approximately  200  feet 
downstream  of  North  Lake 

Shore  Drive „ 

IVest  Fortf  North  Branch  Chi- 
cago River 

Approximately  1 00  feet  up- 
stream of  Montgomery 
Road  — 

At  Everett  Road 

Trtbutary  A  to  Bultato  Creek: 

Approximately  800  teet  up- 
stream of  conflueix»  with 
Buffak)  Creek 

Approximately  1 ,600  feet  tip- 
stream  of  confluence  with 

Buffalo  Creek 

IMdte  Fork  North  Branch  Chi- 
cago River 

Approximately  1 .350  feet 
downstream  of  Half  Day 
Road  (State  Route  22)  

Approximately  1 00  teet 
downstream  of  Interstate 

94 

Bruce  Tributary: 

Approximalely  500  feel  north 
of  North  Bruce  Circle 

Approximately  400  feet  up- 
stream of  the  upstream 

corporate  limits  

Diamond  Lake  Drain: 


fDepthin 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•650 

•651 
•650 


•750 
•750 

•585 

•830 
•831 

•768 
•852 

•744 

•844 

•815 
•816 


•660 
•672 


•697 


•659 
•711 
•837 
•837 
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Source  of  flooding  and  location 


Approximately  1 00  feet 
downstream  of  Elgin.  Joliet 
&  Eastern  Railro^  

Approximately  1,100  feet  up- 
stream of  Elgin,  Joliet  & 

Eastem  Railroad 

Skokie  River 

Approximately  300  feet  up- 
stream of  Elgin,  Joliet  & 
Eastem  Railroad 

Approximately  1 ,450  feet  up- 
stream of  29th  Street 

Unnamed  Ponding  Area: 

Approximately  50O  feet  north- 
east of  the  intersection  of 
Belvidere  Road  and  Darrell 

Road 

TriHjtary  to  MkkHe  Fork  North 

Branch  Chicago  River 

Entire  length  within  the  courv 

ty- 

Maps  available  for  inspectton 

at  the  Lake  County  Planning 

and  Zoning  Dojartment,  1 8 

North  County  Street.  Wau- 

kegan,  Illinois. 


North  Chicago  (city).  Lake 
County  (FEIyiA  Docket  No. 
7130) 

l.ake  Michigan: 
Entire  shoreline  within  ttie 

community  

Skokie  River 
Approximately  100  feet 
downstream  of  Elgin,  Joliet 

and  Eastem  Railroad 

Approximately  1 ,450  feet  up- 
stream of  29th  Street 

MkUle  Fork  North  Branch  Chi- 
cago River 

Approximately  140  feet 
downstream  of  Atkinson 

Road  

Approximately  200  feet  up- 
stream of  Atkinson  Road  ... 
Maps  available  for  inspectfdn 
at  the  Municipal  BuikJirig, 
1850  Lewis  Avenue,  North 
Chicago.  Illinois. 


MAINE 


Richmond  (town), 

Sagadahoc  County  (FEMA 
Docket  No.  7199) 

ACennebec  River 
At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 
Abagadasset  River 
At  downstream  corporate  lim- 
its   

At  downstream  side  of 

Langdon  Road i.. 

Baker  Brook: 
At  downstream  corporate  lim- 
its   

'  Approximately  250  feet  up- 
stream of  fioute  197  (Main 

Street)  

Denham  Stream: 
At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 
Mill  Brook: 
At  confluence  with  Kennet>ec 
River  


•  Depth  in 

feet  at)ove 

grourxt. 

'Elevation 

inieat 

(NGVD) 


•728 
•729 

•672 
•697 

•752 
•682 


•585 

*670 
•697 


•679 
•681 


•12 
•21 


•115 
•143 

•32 

•67 


•110 
•113 


•13  I 


Source  of  flooding  and  location 


Approximately  80  feet  down- 
stream of  North  Front 
Street  


Maps  available  for  inspection 

at  ttie  Richnwnd  Town  Of- 
fice, 26  Gardiner  Street. 
Richmond,  Maine. 


MARYLAND 


(unincor- 
(FEMA 


Frederick  County 

porated     Areas) 

Docket  No.  7211) 
FISHING  CREEK: 

Approximately  0.27  mile 
downstream  of  Oevilt>iss 
Bridge  Road  

Approximately  0.84  mile  up- 
stream of  Mountaindale 

Road  _ 

Fishing  Creek  Diversmn  Chary- 

nel: 

At  confluence  with  Fishing 
Creek  

At  divergence  from  Fishing 
or©©K 


•  Depth  in 

feet  above 

ground. 

'  Elevation 

in  feel 

(NGVD) 


•15 


1i  ^ 


Maps  avaiUMe  for  inspectkMi 

at  the  Winchester  Hall,  12 
East  Church  Street.  Fred- 
erick. Maryland. 


MICHIGAN 


Broomfield  (township),  Isa- 
bella County  (FEMA  Dock- 
et No.  7211) 

Chippewa  River 
Approximately  300  feet 
downstream  of  the  dowrv 
stream  corporate  limits,  ap- 
proximately 0.4  mile  up- 
stream of  River  Road  

Approximately  500  feet  up- 
stream of  the  upstream 
corporate  limits,  approxi- 
mately 1  mile  dowr^ream 

of  School  Road 

Chippewa  River  (Lake  Isabella): 
For  the  entire  shoreline  within 

the  community  

Maps  available  for  inspection 
at  the  BroomfieU  Township 
HaH.  2915  South  Rolland 
Road.  Remus.  Michigan. 


Chippewa  (township),  Isa- 
bella County  (FEMA  Dock- 
et No.  7211) 

Chippewa  River 

At  downstream  corporate  lim- 
its (county  txjundary) 

Approximately  2.4  miles  up- 
stream of  Leafon  Road 

Maps  available  for  inspection 

at  the  Chippewa  Town  Hall. 
1 1050  East  PIckard  Road. 
Mount  Pleasant.  Mnhigan. 


CoMwater  (township),  Isa- 
bella County  (FEMA  Dock- 
et No.  7211) 

Chippewa  River 

At  Vernon  Road  

Approximately  0.47  mile  up- 
stream of  Vernon  Road 


•274 
.'665 

•471 
•523 


•857 


•861 


•685 
•730 


•939 
•941 


Source  of  flooding  and  location 


Maps  available  for  Inspection 

at  the  Cokjwater  Township 
Hall,  7450  West  Grass  Lake 
Road.  Lake.  Mk:higan. 


DeerfieM  (township),  Isa- 
bella County  (FEMA  Dock- 
et No.  7211) 

Chippewa  River 

Approximately  800  feet 
downstream  of  Meridian 
Road  

Approximately  200  feet  up- 
stream of  upstream  cor- 
porate limits  


Maps  available  for  inapectfcw 

at  the  Office  of  the  Deertield 
Township  Clerk,  4385  West 
Pickard  Road,  Mt.  Pleasant. 
Michigan. 


ML  Pleasant  (city),  Isabella 
County  (FEMA  Doctol  Na 
7211) 

Chippewa  River 

Approximately  1 ,200  feet  up- 
stream of  Misskin  Road 

Approximately  1.1  miles 
downstream  of  Lincoln 

Road  „.. 

Maps  available  for  Inapeollon 

at  the  Mt.  Pleasant  City  Hall. 

401  North  Main  Street.  ML 

Pleasant.  Mchigan. 


Nottawa  (township),  Isabella 
County  (FEMA  Docket  No. 
7211) 

Chippewa  River: 

Approximately  200  feet 
downstream  of  the  down- 
stream corporate  limits 

Approximately  1,i00  feet  up- 
stream of  the  upstream 
corporate  limits  

Maps  available  for  in^iectton 

at  the  Nottawa  Township  Su- 
penrisor*s  Office,  4688  North 
LaPearl  Road,  Wekiman. 
Michigan. 


Sherman  (township),  Isa- 
bella County  (FEMA  Dock- 
et No.  7211) 

Chippewa  River 
At  the  downstream  corporate 

limits 

At  Verrfon  Road  .... 


Maps  available  for  inspectton 

at  the  Sherman  Township 
Hall,  3550  North  Rolland 
Road.  Weidman,  Michigan. 


Unton  (charter  township), 
Isabella  County  (FEMA 
Docket  No.  7211) 

Chippewa  River 
Approximately  2.3  miles  up- 
stream of  Leaton  Road 

At  Meridian  Road  


•  Depth  in 

we^sDove 

gnund. 

•Qevatimi 

in  feel 

(NGVD) 


•778 
•861 


•745 
•766 


•860 
•862 


•861 
•939 


•730 
•780 
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•  Depth  in 

feet  above 

Source  of  flooding  and  kxation 

iround. 
'Elevation 

in  feet 

(NGVD) 

I^HM  rmidl^lM  for  Imiiai  tlim 

at  the  Union  Township  Ha«, 

2010  South  Lincoln  Road. 

ML  Pleasant.  Michigan. 

MNNESOTA 

Winona  (city),  Winona  County 
(FEMA  Doclwt  Na  7215) 

GHmoTB  Creek: 

Approximately  380  (eet 

downstream  of  U.&  High- 

way 14    

*667 

Approxiniate|y  50  feet  up- 
stream of  St.  Marys  Co^ 

lege  Bridge  

•687 

County  atch  Number  3: 

At  confluenca  with  Lake  Wi- 

nona   -.. 

•649 
•668 

At  upstream  corporate  iimils 

LakaWkmna: 

Approximatety  30  feet  up- 

stream of  Manioto  Avenue 

Drive  

*648 

At  conftuence  of  County 

Ditch  Numtier  3  

*649 

Maps  available  for  inspection 

at  the  Winona  City  Hall.  207 
Lafayette  Street.  P.O.  Box 

378,  Winona,  Minnesota 

NORTH  CAIKXJNA 

naUIgh  (cHy).  Wato  County 
(FBEiA  Docket  Na  7211) 

Neose  River 

Approximately  1.13  miles  up- 
stream ol  State  Route 

25S5 

•172 

Approximately  1 ,800  feet  up- 

stream of  Miltxim  Dam  

•182 

ItaM  ev^i^rteftTf  inMMCtkm 

at  the  Raleigh  City  Hall.  Plan- 

ning Department.  222  West 

Harnett.  Room  307.  Raleigh, 
l«k)rth  Carolina. 

Walw      County      (unincor- 

DodwlNa7211) 

Neuse  Kvw  (Basin  15  Stream 
1): 
Upstream  side  ot  State  Route 

2509 

•164 

Approximately  2,000  feet  up- 

stream of  Mlllxjm  Dam  

•182 

Mips  flWWDIV  nm  VHnVCVOfi 

at  the  Wake  County  Office 

Building.  Engineering  Depart- 
ment. £36  South  Salisbury 

• 

Street,  Raleigh,  North  Caro- 

lina. 

PENNSYLVAMA 

Ala^tf^         ftr^MnaHlrtl           Ba^^m 

County  (FEMA  bockst  Na 

7195) 

Bemhart  Creek: 

Approximately  1 .650  feet 

downstream  o(  PricekMm 

Road  

•472 

Approximately  1 .200  feet 

downstrecuD  of  Pncetown 

Road  

•482 

Source  of  flooding  arxj  location 


Maps  svaliat>le  for  inspection 
at  the  Alsace  Township  Of- 
fice, 65  WoodSMJe  Avenue, 
Ternpie,  Pennsylvania. 


Bem  (township),  Bsfks 
County  (FEMA  Docket  Na 
7172) 

SchuytdK  River 
Approxinwtely  900  feet  up- 
stream of  Warren  Street 
(U.S.  Route  422) 


Approximately  1 .200  feet  up- 
stream of  East  Wall  Street 
Tutpehocken  Creek: 
Approximately  1 .250  feet  up- 
stream of  U.S.  Route  422 
Just  downstream  of  Greyrock 

Road 

Itaps  available  for  In  ipse  Won 
at  the  Bem  Township  Build- 
ing. 1068  OW  BemviHe  Road, 
Reading.  Pennsylvania. 


BIfdsboro  fbofouflb).  Bancs 
County  (FEMA  Docket  Na 
7172) 

HayCreek 

At  confkjertce  with  Schuyldll 
River  

Approximately  425  feet 
downstream  of  Armorcast 

Road  txidge 

SchuytdK  Rivar 

Approximately  1.200  feet 
dowr^stream  of  confluence 
of  Hay  Creek  

Approximately  3.300  feet  up- 
stream of  State  Route  82  .. 

Maps  availabia  for  inapactlon 
at  the  Birdsboro  Borough 
Hall.  113  East  Main  Street. 
Birdsboro,  Pennsylvania. 


Centre  (townsliip),  Bsfta 
County  (FEMADockMNa 
7172) 

SchuytdK  River 

Approximately  1 .050  feet  up- 
stream of  East  Wall  Street 

Approximately  1 .200  feet 
downstream  of  confluence 
of  Mill  Creek  No.  4  


avaiiat>te  for  inspocHon 
irt  the  Centre  Township 
Buikftno.  449  Bucks  Hill 
Road,  Mort^sviile, 


Pennsylva- 


nia. 


coisorooiuiaie  (lownsntpi, 
Borks  County  (FEMA 
DockMNo.71^ 

Swamp  Creek: 
At  a  point  approximately  175 
feet  downstream  of  State 

Route  100  

At  a  pomt  approximately  325 
feet  upstream  of  State 

Route  100  „ 

Maps  •vailat>lo  for  iftspection 
at  Coletxookdale  Township 
BuikJing.  765  West  Philadel- 
phia Avenue.  Boyertown. 
Permsylvania. 


«Oept>>in 

106t  SDOVB 

ground. 

'Elevation 

in  feet 

(NGVD) 


•225 
•285 

•214 
•215 


•162 

•166 

'161 
>166 


'285 
'325 


•360 
'365 


r 


Source  o(  floodbig  and  kx»lkxi 


Cumru  (lownaliip).  Barks 
County  (FEMA  Docket  No. 
7172) 

AngeKca  Creek/Angelica  Lake: 
Approximately  800  feet  up- 
stream ol  Morgantown 

Road  

Approximately  1 ,300  feet  up- 
stream of  Morgantown 

Road  

SchuytdK  River: 
Approximately  1 .650  feet  up- 
stream of  confluence  of 

Trout  Run 

Approximately  650  feet  up- 
stream of  confluerKe  ol 

Wyomissing  Creek 

Wyomssing  Creek: 
At  confluence  with  SchuylkM 

River  

Approximately  800  feet  up- 
stream of  the  confluence 
with  the  SchuyttdU  River  .... 
AngeKca  Creek: 

M  Angelk:a  Lake 

At  a  point  approximately  0.66 
mile  upstream  of  SL 

Bemadine  Street 

_^.  available  for  inspscUon 
at  the  Cumru  Township 
BuMng,  1775  Welsh  Road, 
Mohnton,  Pennsylvania. 


Douglass  (township).  Barks 
County  ^EMA  Docket  Na 
7172) 

SchuytdK  River 
At  downstream  county 

boundary 

Approximately  1.300  feel 
downstream  of  Legislative 
Route  147  (Douglassvilie 

Road)  

wsNabia  for  Inspection 
ai  tfie  Douglass  Township 
BuiMino.  1068  Douglass 
Drive.  Boyertown,  Pisnnsylva- 
nia. 


llsnitMirQ  (borough),  Bertcs 
County  (FEMA  Docket  f«a 
7172) 

Kaercher  Creek: 

Approximately  400  feet  up- 
stream of  cxinfluence  with 
Schuylkill  River  „ 

At  State  Route  61 _._™ 

Hm  Creek  No.  1: 

Approximately  400  feet  up- 
stream ol  confluence  with 
Schuylkill  River  

Approximately  50  feet  dowft- 

stream  ot  F^ronl  Street  

Unnamed  Tributary  to  SchuytdK 

River: 

At  confluence  with  SchuyUH 
River  

Approximately  340  feet  up- 
stream of  confluence  with 

Schuylkill  River  

SchuytdK  River 

Approximately  200  feet 
downstream  of  confluence 
of  Unnamed  Tributary  to 
Schuylkill  River  


iDeplhin 

foot  dDOVO 

ground. 

'Elevation 

iniael 

(NOVO) 


•222 
*222 

•178 

•208 

•208 

•208 
•222 

•248 


'148 


'150 


•346 
•348 


•351 
•355 

•342 
•342 

•342 
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Source  of  flooding  and  kxabon 


Approximately  450  feet 
downstream  of  KemsvHIe 
Dam  „ 


Maps  available  for  inspectton 

at  the  Hamburg  Municipal 
Center.  61  North  Third 
Street,  Hamburg.  Pennsylva- 


nia. 


Berks 
Na 


Leesport  (borough),  Bi 
County  (FEMA  Docket 
7172) 

SchuytdK  River 

Approximately  2.400  feet 
downstream  of  East  Wail 
Street  

Approximately  1 .050  feet 
downstream  of  confluerice 
of  Irish  Creek  

Maps  availat>le  for  InspectkMi 

at  the  Leesport  Borough  Mu- 
nicipal Buiklina,  27  South 
Canal  Street,  Leesport, 
Pennsylvania. 


Longswamp  (township). 
Berks  County  (FEJSui 
Docket  No.  7172) 

Toad  Creek: 
Approximately  380  feet  up- 
stream of  School  Lane  

Approximatety  900  feet  up- 
stream of  ScfK)ol  Lane  

Maps  available  for  inspection 
at  ttie  Longswamp  Town- 
ship Municipal  BuiWing, 
1112  State  Stoeet, 
iiertxtown,  Penrtsytvania. 


Lower  Alsace  (township), 
Berks  County  (FEMA  Dock- 
et No.  7172) 

SchuytdK  River 
Approximately  2,850  feet  up- 
stream of  U.S.  Route  422 

in  Township  of  Exeter 

Approximately  1  mile  up- 
stream of  U.S.  Route  422 

in  Township  of  Exeter 

Maps  available  for  inspectkNi 
at  the  Lower  Alsace  Town- 
ship BuikJing,  750  North  25th 
Street.  Reading.  Pennsylva- 
nia. 


(township),  Bertcs 
County  (FEMA  Docket 
Noe.  7172  and  7196) 

Tutpehocken  Creek: 

Just  upstream  of  Legislative 
Route  06C50  (Water 
Street)  

Approximately  1 .200  feel  up- 
stream of  U.S.  422  


Maps  available  for  Inspectton 

at  the  Marion  Township  Mu- 
nk:ipal  Building.  20  South 
Water  Street.  Womelsdort, 
Pennsylvania. 


Maxatawny  (township 

Berks       County       (FEMA 
Docket  No.  717Q 

Sacony  Creek: 


fDepihin 

feet  above 

ground. 

*Elevatx>n 

in  feet 

<NGVD) 


•379 


•280 
•288 


•515 
•527 


•181 
•184 


•345 
•361 


Source  of  flooding  and  location 


Approximately  300  feet  west 
of  Hartman  Drive  and  State 

Route  737  

Maps  avallat>le  for  Inspectton 

ai  the  Maxatawny  Township 
Building.  663  Noble  Street, 
Kutztown,  Pennsylvania. 


Muhlenburg  (township), 
Bertcs  County  (FEINA 
Docket  No.  71 M) 

Bemhart  Creek: 
Approximately  450  feet 
downstream  of  Kutztown 

Road 

Approximately  1.050  feet  up- 
stream of  Crystal  Rock 

ftoad  : 

Laurel  Run: 
At  confluence  with  Schuylkill 

River  

Approximately  250  feet 
downstream  ot  Leizes 

Bridge  Road  

SchuytdK  River 
Approximately  3,600  feet  up- 
stream of  Warren  Street 

(U.S.  Route  422)  

Apjproximately  850  feet 
downstream  of  Cross-Keys 

Road  

Maps  available  for  inspectton 
at  the  Muhlenburg  Township 
Engineering  Department, 
Muhlentxjra  Murndpal  Buikl- 
ing.  First  Ftoor,  555  Ray- 
mond Street,  Reading,  Penn- 
sylvania. 


Ontelaunee  (township), 

Berks      County      (FEMA 
Docket  No.  7171^ 

SchuytdK  River 
Approximately  1 ,300  feet 
downstream  of  Cross  Kays 

Road  «. 

Approximately  2.150  feet 

downstream  of  Legislative 
•  Route  06031  (Tiny  Road)  .. 
Maps  availat>le  lor  inspectton 
at  the  Ontetaunee  Township 
Municipal  Building.  Route  61, 
Leesport,  Pennsylvania. 


Perry  (township),  Berks 
County  (FEMA  Docket  Na 
7172) 

SchuytdK  River 

Approximatety  2.800  feet 
downstream  of  Legislative 
Route  06031  (Tiny  Road)  .. 

Approximately  1  mile  up- 
stream of  Township  Route 

558  (Fisher  Dam  Road) 

Tributary  No.  2  to  SchuytdK 

River 

At  Water  Street  (T-952) 

Approximately  1 ,000  feet  i^ 
stream  of  Water  Street  (T- 

952) 

Maiden  Creek: 

Approximately  175  feet 
downstresun  of  State  Route 
143 

Approximately  5.500  feet  up- 
stream of  State  Route  143 


•  Depth  in 
leetatwve 

ground. 

'Elevation 

in  feet 

(NGVD) 


•397 


•283 
•480 
•233 
•233 

•227 
•262 


•261 
•295 


•294 
•338 
•329 
•334 

•327 
•334 


Source  of  flooding  and  kxation 


Pigeon  Creek: 
Approximately  500  feet 
downstream  ol  State  Route 

61  

At  State  Route  61  _ 


Maps  available  for  inspectton 

at  the  Perry  Township  Offce, 
680  Moselem  Springs  Road. 
Shoemakersville,  Pennsylva- 
nia. 


Pike  (township),  Berks 
County  (FEMA  Docket  Ho. 
7219) 

Bieber  Creek: 

At  a  point  approximately  730 
feet  upstream  of  Keim 
Road  _.. 

At  a  point  approximately  027 
mHe  upstream  of  Keim 
Road  

Maps  availabie  for  Inspection 

at  the  Pike  Township  Buikl- 
ing,  Hill  Church  Road,  Oley, 
Pennsylvania. 


Reading  (dty),  Berks  County 
(FBiA  Docket  Nos.  7172 
and  7195) 

Wyomissing  Creek: 

At  confluence  vMth  Schuylkill 
River  

Approximately  2,150  ieet  up- 
stream of  Museum  Road  _. 
Schuylkill  River 

Approximately  4,300  feet 
downstream  of  confluence 
of  Af>gelea  Creek „ 

Approximately  3,600  feet  up- 
stream of  Warren  Street 

(U.S.  Route  422)  

Bemhart  Creek: 

Approximately  80  feet  up- 
stream of  Richmond  Street 

Approximately  250  feet  up- 
stream of  Richmond  Street 
Maps  availat>le  for  Inspection 

at  the  Reading  City  Hall,  815 

Washinoton  Street.  Reading, 

Pennsylvania. 

Richmond  (township),  Bertcs 
County  (FEMA  Docket  Na 
7196) 

WiKow  Creek: 

Approximately  450  feet  up- 
stream of  Poplar  Street  

Approximately  0.44  mile 
downstream  of  State  Route 

1010 

Maiden  Creek: 

At  State  Route  143  .„_.,. 

Unnamed  Tributary  to  WHkm 

Creek 

Approximately  1 .650  feet  up- 
stream ol  North  Richmond 
Road  

Approximate  225  feet  up^ 
stream  of  Farm  Lane  

Maps  availat>le  for  inspection 

at  the  Richmond  Township 
Building,  Route  222  at  Route 
662.  Moselem  Springs.  Penn- 
sylvania. 


*Deplhin 

vSOl  QuOVO 

ground. 

'Elevaiion 

in  feet 

(NGVD) 


•328 
•328 


•398 
•407 


•208 
•227 

•196 

•228 

•283 
•286 


•474 

•404 
•327 

•376 
•394 
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•  Depth  in 

(ee<  above 

Source  of  flooding  and  location 

iround. 
'  :levation 

inleet 

(NOVO) 

Robeson  (township),   Berks 
County  (FEiMA  Dodwt  Ho. 

7122) 

Allegheny  Creek: 

At  the  confluence  with 

Scliuytkill  Rivef  

•175 

At  downstream  side  of 

Schuvtdll  Canai  

•175 

^0tOGi  L/rWGPT. 

At  confluence  witti  SchuyMU 

River  „... 

•173 

Apprmimately  80  leet  down- 
alream  of  state  Route  724 

•173 

SdtuyUtRryer 

Approximately  3,300  feel  up- 
stream of  State  Route  88  .. 

•166 

Approximately  1 ,200  feet  up- 

stream of  confluence  of 

Trout  Run  ....    

•177 

IHys  mmabtt  tor  lnepec<oii 

at  ttie  Robeson  To«vnaNp 

Munidpel  Building,  Route 
724.  Btrdstxiro,  Pennsyfva- 
nia. 

Spring     (township),     Berlcs 
County  (FEMA  Docket  Na 

7172) 

Tributary  No.  2  to  Lsuers  Ruk 

Approximatety  1 .560  feet  up- 

stream of  Logan  Avenue  ... 

•291 

Approximatety  1 ,650  feel  up- 

stream of  Logan  Avenue  ... 

•292 

wapi  avaiiaDie  lor  inspecnoii 

at  the  Spnno  Townsh^)  Mu- 
racipai  Buinng.  2800 
^tiingkxi  Road.  Sinldng 

Sphng.  Pennsytvanta. 

TVdsn     (township),     Bsrks 
County  (FEMA  Docket  Na 

- 

7172) 

SchuyUt  f»/er. 

Ap)ro»nwleiy  1,000  feel 

( uwf  nlieein  of  (xjnfli^nce 

ol  um  Cmk  Ha.  4  

•326 

At  upstream  county  boundsry 

•433 

Mvie  awaHsMs  tor  inspeellon 

al  the  Triden  TownsrfMp  Of- 

fice. 772  Hex  Higfiway,  Hwn- 

burg,  Pennsylvania. 

Berln     (toMMShip),      Berks 
County  (FEMA  Docket  Na 
7172) 

Safmirry  Creek: 

At  coniuence  wMh  Schuyfka 

River  

•157 
•159 

Appnwimsniy  4UU  feet  up- 
ttrewn  ol  CONRAJL 

Schuy§(a  Rimr 

boundsry ™ 

148 

Ap)roMm1siy  1,200  tsst 
(ownslrsant  of  conlusnoe 

ol  Hiy  Creek  

•161 

Msps  avaisMe  tor  kMpectfon 

at  the  Unton  Township  Mu- 
nicipal Bulking.  177  Centor 

Road.  Oouglassvile.  Psnn- 

sytvania. 

•Oopihin 

tMt  above 

Source  of  flooding  and  locabon 

ground. 
'Bevaton 

inleet 

(NGVD) 

Wsshington          (township}. 
Berks      County       (FkMA 
Docket  Na  7172) 

West  Brarvh  Perkkxnen  Creek: 

At  a  point  approximately  0.7 
mi  e  downstream  ol  Airport 

Road  

•588 

At  a  point  approximately  0.5 
mile  downslreem  of  Airport 

Road 

•582 

■sps  avsnniie  ror  mspecnon 

at  the  Washington  Township 
Municipal  Buik  ing.  128  Barto 

Road,  Barto,  Pennsylvania. 

West     nssding     (borough). 
Berks      County      (FEMA 
Docket  Na  7172) 

Schuyaat  River. 

Approximately  1 ,560  feet 

dowratream  of  Penn  Ave- 

nue   

•209 

Approxinrfatejy  1 .200  feet  up- 
stream of  Buttonwood 

Street 

•212 

M^WTMssting  Oaefc 

Approximately  150  feet  up- 
stream of  ODNRAIL  

•208 

Approximately  1 .500  feet  up- 

stream of  Museum  Road  _. 

•223 

Maps  available  for  Inapecten 
at  the  West  Reading  Borough 
Hall,  500  Chestnul  Street. 

West  Reading.  Pennsylvania. 

Whtdsor   (township),   Berln 
County  (FEMA  Docket  Na 

7172) 

SchuytdM  nver. 

Ap  xoximatefy  3,900  feel 
(uwiisueam  oi  corwiuonce 

of  Kaorctwr  Creek  

•338 
•392 

Approximalety  3,560  feel  up- 
streem  ol  Iternsville  Dam  .. 

I>4akien  Creek 

Approximatety  1  mile  up- 
stream of  State  Route  143 

•334 

At  Township  Route  745  

•345 

Mia  BwMl^la  fnr  insoeetion 

til  ttie  Windsor  Townsfvp 

BuikJhig,  862  Haas  Road, 

Womeleoori           (boroughl. 
Berks      County      (FEMA 
Dockst  Na  71«iq 

Tufcwfwctan  Creek: 
Approximaieiy  150  feel 
^ownskevn  of  U.S.  422 

brUge  ._ 

'369 

Approodmalely  1 ,500  leel  up- 

alresmolU.S.  422bridgs 

•361 

■■pe  svaHSDie  for  mspecnon 

at  the  Wonwisdorl  Borough 

Htf.  101  West  High  Street. 

VWOIA 

Piiiaafcl     County     (unincor- 

porated    AraM)     (FQIA 
Docks*  Na  7211) 

Ctoytar  LafcaMaw  nrver 

r 

fOeplhIn 
laal  above 

ground. 

■Bevtfion 

mieet 

(NGVD) 

At  downstrectfn  oounly 
bourxtary „ 

Approximately  6.8  mites  up- 
stream ol  confluence  of 

Sloan  Branch „.. 

LMUe  River. 

At  confluerx»  with  New  River 

At  upstream  county  boundary 
fleafrCreefc- 

Approximately  0.6  mile  dowrv 
stream  ol  tne  confluerwe  ol 
Thome  Spnngs  Branch  

At  Town  of  Pulaski  upstream 

corporate  limit  

Mhm  avBil^ln  for  tnaoection 

at  the  Pulaski  County  Admin- 

islration  BuiMing.  143  Third 

Street  NW.  Suite  1,  Pulaski. 

Virginia. 

'1,666 

'1,868 

'1.759 
•1,836 
•1.836 

•1,865 
•1,887 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  September  4, 1997. 
Michael ).  Aimstiung. 
Associate  Director  for  Mitigation. 
(FR  Doc  97-24208  Filed  »-ll-97:  8:45  am] 
BSJJNO  cooe  •71S-a4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2. 26  and  97 
[ET  Docket  Na  93-82;  FCC  97-303] 

Guidellnae  for  Evaluating  tha 
Eiwironmental  Effects  of 
Radiofraquancy  Radiation 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


r:  This  Second  Memorandum 
Opinion  and  Order  amends  the 
Commission's  rules  to  refine  and  clarify 
the  decisions  adopted  in  the  Report  and 
Order,  regarding  the  use  of  new 
guidelines  and  methods  in  the 
evaluation  of  the  environmental  effects 
of  RF  electromagnetic  fields  or 
onissions  produced  by  FOC-regulated 
transmitters.  The  Commission  believes 
its  decisions  provide  a  proper  balance 
between  the  need  to  protect  the  public 
and  workers  from  exposure  to 
potentially  harmful  RF  electromagnetic 
fields  and  the  requirement  that  industry 
be  allowed  to  provide 
telecommunications  services  to  the 
public  in  the  most  efficient  and 
practical  manner  possible. 
EFFECTIVE  DATE:  Octobm  15. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:' 
Robert  F.  Cleveland.  Office  of 
Engineering  and  Technology.  Federal 
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Communications  Commission,  (202) 
418-2464. 

SUPPLBMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Memorandum  Opinion  and  Order,  ET 
Doclcet  93-62.  FCC  97-303,  adopted 
August  25, 1997,  and  released  August 
25, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  N.W., 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  N.W.,  Suite  140. 
Washington,  D.C.  20037. 

Summary  of  tlie  Memorandum  Opinion 
and  Order 

1.  In  this  Second  Memorandum 
Opinion  and  Order,  we  are  amending 
our  rules  to  refine  and  clarify  the 
decisions  adopted  August  1, 1996,  in 
the  Report  and  Order,  61  FR  41006. 
August  7,  1996,  regarding  the  use  of 
new  guidelines  and  methods  in  the 
evaluation  of  the  environmental  effects 
of  RF  electromagnetic  fields  or 
emissions  produced  by  FCC-regulated 
transmitters.  This  Second  Memorandum 
Opinion  and  Order  responds  to 
petitions  for  reconsideration  and/or 
clarification  filed  in  this  proceeding.  In 
reaching  our  decisions,  we  have 
considered  carefully  the  petitions  and 
comments  that  were  received  in  this 
proceeding.  We  believe  our  decisions 
provide  a  proper  balance  between  the 
need  to  protect  the  public  and  workers 
from  exposure  to  potentially  harmful  RF 
electromagnetic  fields  and  Uie 
requirement  that  industry  be  allowed  to 
provide  telecommunications  services  to 
the  public  in  the  most  efficient  and 
practical  manner  possible.  Specifically, 
we  are:  (1)  Affirming  the  RF  exposure 
limits  that  were  previously  adopted;  (2) 
modifying  in  a  few  areas  our  policy  that 
categorically  excludes  certain 
transmitters  from  routine  environmental 
evaluation;  and  (3)  revising  and 
clarifying  our  guidelines  regarding  RF 
emissions  involving  multiple 
transmitter  facilities.  We  are  also 
adopting  a  number  of  minor  changes 
and  clarifications. 

2.  In  the  Report  and  Order,  the 
Commission  adopted  limits  for 
Maximum  Permissible  Exposure  (MPE) 
and  localized,  partial-body  exposure  of 
humans  based  on  criteria  published  by 
the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
and  by  the  American  National 
Standards  Institute/Institute  of 
Electrical  and  Electronics  Engineers. 


Inc.  (ANSI/IEEE).  The  Report  and  Order 
also  modified  the  Commission's  policy 
on  categorical  exclusions  that  exempts 
many  radio  services  and  transmitters 
from  routine  environmental  eveiluation 
for  RF  exposure.  In  accordance  with 
Section  704  of  the  Telecommunications 
Act  of  1996.  the  Report  and  Order 
followed  Congressional  direction  with 
respect  to  completion  of  the  docket  in 
this  proceeding.  The  new  rules  became 
effective  immediately;  however,  a 
transition  period  (originally  to  January 
1,  1997)  was  provided  for 
implementation  of  the  new 
requirements  for  transmitters  other  than 
portable  and  mobile  devices. 

3.  A  First  Memorandum  Opinion  and 
Order,  adopted  on  December  23, 1996, 
62  FR  3232,  January  22,  1997,  addressed 
comments  in  those  petitions  requesting 
extension  of  the  transition  provisions  of 
the  Report  and  Order  and  extended  the 
transition  period  to  September  1,  1997 
(January  1,  1998  for  amateur  stations). 
This  Second  Memorandum  Opinion  and 
Order  addresses  the  other  issues  raised 
in  the  petitions,  including  whether  we 
should:  (1)  Reconsider  the  RF  exposure 
limits  originally  adopted;  (2)  reconsider 
our  policy  on  categorical  exclusion  of 
certain  transmitters  from  routine 
evaluation  for  compliance  with  our 
guidelines;  (3)  modify  our  policy  with 
respect  to  evaluation  of  RF  exposure  at 
multiple  transmitter  sites;  (4)  revise  our 
policy  with  respect  to  routine 
evaluation  for  SMR  transmitters;  and  (5) 
broaden  our  authority  to  preempt  state 
and  local  regulations  concerning  RF 
exposure. 

4.  Some  petitioners  ask  that  we 
reconsider  our  previous  decision  not  to 
adopt  ANSI/IEEE  C95. 1-1992  in  its 
entirety.  Several  other  petitioners  claim 
that  the  limits  we  adopted  were  not 
protective  enough.  The  staff  believes 
that  no  new  and  compelling 
justifications  have  been  provided  that 
would  warrant  a  modification  of  the 
limits  adopted  in  the  Report  and  Order. 
Those  limits  were  crafted  to  address 
concerns  about  ANSI/IEEE  C95. 1-1992 
that  had  been  raised  by  several  agencies 
of  the  Federal  Government  with 
responsibility  for  health  and  safety. 
Furthermore,  all  of  these  agencies  have 
written  letters  to  the  Commission 
supporting  our  new  guidelines.  We 
believe  that  the  limits  adopted  in  the 
Report  and  Order  provide  a  proper 
balance  between  the  need  to  protect  the 
public  and  workers  from  exposure  to 
excessive  RF  electromagnetic  fields  and 
the  need  to  allow  communications 
services  to  readily  address  growing 
marketplace  demands. 

5.  The  Commission's  environmental 
rules  identify  particular  categories  of 


existing  or  prop>osed  transmitters  or 
facilities  for  which  licensees  and 
applicants  are  required  to  conduct 
routine  environmental  evaluations  to 
determine  whether  these  transmitters  or 
facilities  comply  with  our  RF 
guidelines.  Other  transmitting  fecilities 
are  categorically  excluded  from  these 
rules  because  we  have  judged  them  to 
offer  little  potential  for  causing 
exposures  in  excess  of  the  applicable 
guidelines.  In  the  Report  and  Order,  we 
revised  our  rules  related  to  this  policy 
of  categorical  exclusion  based  on  our 
own  calculations  and  analyses  of  the 
implications  of  the  new  limits,  along 
with  information  and  data  acquired 
diuing  the  proceeding.  Whereas 
previously  we  had  categorically 
excluded  entire  service  categories,  such 
as  paging  and  cellular  transmitters,  the 
Report  and  Order  concluded  that  some 
transmitting  facilities,  regardless  of 
service,  may  offer  the  potential  for 
causing  exposures  in  excess  of  MPE 
limits. 

6.  Several  petitioners  ask  that  we 
retiun  to  our  earlier  policy  of  categorical 
exclusion  for  entire  services.  However, 
these  petitioners  present  no  new 
evidence  that  would  lead  us  to  change 
our  basic  premise  for  categorical 
exclusion.  We  continue  to  believe  that 

it  is  desirable  and  appropriate  to 
categorically  exclude  from  routine 
environmental  evaluation  only  those 
transmitting  bcilities  that  offer  little  or 
no  potential  for  exposure  in  excess  of 
our  limits.  However,  some  transmitting 
facilities,  regardless  of  service,  offer  the 
potential  for  causing  exposures  in 
excess  of  MPE  limits  because  of  such 
factors  as  their  relatively  high  operating 
power,  location  or  relative  accessibility, 
and  these  facilities  should  not  be 
categorically  excluded  from  routine 
evaluation. 

7.  Except  in  a  few  limited  areas,  we 
do  not  believe  it  is  appropriate  to 
modify  the  categorical  exclusion 
policies  adopted  in  the  Report  and 
Order.  We  are  modifying  our  policy 
related  to  unlicensed  millimeter-wave 
devices  that  do  not  meet  the  definition 
of  a  portable  device  and  unlicensed  and 
licensed  PCS  and  other  mobile  devices 
operating  above  1.5  GHz.  Secondly,  we 
are  revising  the  50-watt  threshold  for 
routine  evaluation  of  amateur  radio 
stations  so  that  it  reflects  the  mtmner  in 
which  the  RF  exposure  limits  change  in 
the  different  amateur  frequency  bands. 
We  are  also  revising  categorical 
exclusions  currently  based  on  the  height 
of  the  antenna  radiation  center  above 
ground  so  that  they  are  based  on  the 
height  of  the  lowest  portion  of  the 
antenna  above  ground.  In  addition  to 
these  areas,  we  are  revising  our  policy 
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on  categorical  exclusions  for  SMR 
transmitters  so  that  all  SMR  operations 
are  covered,  and  we  are  changing  our 
definition  of  "rooftop"  so  that  antennas 
that  are  mounted  on  the  sides  of 
buildings  or  otherwise  don't  Rt  the 
previous  definition  will  be  considered, 
if  appropriate. 

8.  Several  petitioners  argue  that  our 
policy  regarding  evaluation  at  sites  with 
multiple  FCC-regulated  transmitters  is 
overly  burdensome.  Oiu  rules  state  that 
when  the  RF  exposure-  limits  are 
exceeded  in  an  accessible  area  due  to 
the  RF  fields  of  multiple  fixed 
transmitters,  actions  necessary  to  bring 
the  area  into  compliance  are  the  shared 
responsibility  of  all  licensees  whose 
transmitters  produce  power  densities  in 
excess  of  1%  of  the  exposure  limit 
applicable  to  their  transmitter.  After 
considering  the  various  arguments,  we 
conclude  that  the  1%  level  should  be 
changed.  We  concur  that  a  1  %  level  is 
difficult  to  measure  or  calculate.  We 
believe  that  a  5%  threshold  represents 

a  more  reasonable  and  supportable 
compromise,  by  offering  relief  to 
relatively  low-powered  site  occupants 
who  do  not  contribute  significantly  to 
areas  of  non-compliance  and,  at  the 
same  time,  by  providing  for  the 
appropriate  allocation  of  responsibility 
among  major  site  emitters. 

9.  Some  petitioners  request  that  the 
Commission  broaden  its  preemptive 
authority  beyond  the  category  of 
"personal  wireless  services"  authorized 
in  the  Telecommunications  Act  of  1996. 
Based  upon  the  current  record  in  this 
proceeding,  we  find  that  there  is 
insufficient  evidence  at  this  time  to 
warrant  our  preempting  state  and  local 
actions  that  are  based  on  concerns  over 
RF  emissions  for  services  other  than 
those  defined  by  Congress  as  "personal 
wireless  services  "  However,  additional 
issues  concerning  preemption  of  state 
and  local  regulations  involving 
advanced  television  facilities  have  been 
raised  in  a  Petition  for  Further 
Rulemaking  filed  by  the  National 
Association  of  Broadcasters  which  will 
be  considered  in  a  separate  proceeding. 

10.  Several  additional  petitions  were 
received  in  response  to  our  earlier  First 
Memorandum  Opinion  and  Order 
extending  the  transition  period  for  fixed 
stations  and  transmitters.  Some 
petitioners  request  that  we  end  the 
transition  period  immediately  because 
of  the  potential  for  large  scale  exposure 
of  the  public  to  harmful  RF  emissions. 
Others  argue  that  additional  time  is 
needed  to  consider  the  Commission's 
response  to  earlier  petitions  relating  to 
OET  Bulletin  65  on  RF  compliance.  This 
bulletin  will  be  released  simultaneously 
with  this  Order.  In  order  to  provide 


applicants  and  licensees  with  sufficient 
time  to  review  the  final  version  of  the 
bulletin,  we  will  extend  the  initial 
transition  period  to  October  15, 1997. 
The  transition  period  for  the  Amateur 
Radio  Service,  only,  will  remain  the 
same,  and  will  end  on  January  1, 1998. 

11.  Finally,  we  are  revising  our  rules 
to  require  that  existing  sites  and 
transmitters  come  into  compliance  with 
the  new  guidelines  as  of  a  date  certain. 
Accordingly,  we  will  require  all  existing 
facilities,  operations  and  devices  to 
comply  with  the  new  FCC  RF  guidelines 
no  later  than  September  1,  2000. 

Revised  Final  Regulatory  Flexibility 
Analysis 

Second  Memorandum  Opinion  and 
Order 

12.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§603  (RFA),  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rule  Making  lNPR^f)  in  ET  Docket  93- 
62.  The  Commission  sought  written 
public  comments  on  the  proposals  in 
the  NPRM.  including  on  the  IRFA.  In 
the  Report  and  Order  in  this  proceeding, 
the  Commission  adopted  a  Final 
Regulatory  Flexibility  Analysis  (FRFA). 
Petitions  for  reconsideration  were  filed 
in  response  to  the  Report  and  Order  by 
seventeen  parties.  Several  technical  and 
legal  issues  have  been  raised  in  the 
petitions  and  subsequent  comments.  In 
addition,  several  petitions  have  raised 
questions  about  the  original  FRFA.  The 
First  Memorandum  Opinion  and  Order 
in  this  proceeding,  and  the  associated 
FRFA,  addressed  these  petitions  and 
comments  requesting  extension  of  the 
transition  period  specified  in  the  Report 
and  Order  as  well  as  the  comments  that 
were  made  on  the  original  FRFA 
contained  in  the  Report  and  Order.  This 
Second  Memorandum  Opinion  and 
Order,  including  this  FRFA,  addresses 
the  other  issues  raised  in  the  petitions. 
The  FRFA  conforms  to  the  RFA,  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996  (CW AAA). 
Public  Uw  104-121. 110  StaL  847 
(1996). 

I.  Need  for  and  Purpose  of  This  Action 

13.  The  National  Environmental 
Policy  Act  (NEPA)  of  1969  requires 
agencies  of  the  Federal  Government  to 
evaluate  the  effects  of  their  actions  on 
the  quality  of  the  human  environment. 
To  meet  its  responsibilities  under 
NEPA,  the  Commission  has  adopted 
revised  radiofrequency  (RF)  exposure 
guidelines  for  purposes  of  evcduating 
potential  environmental  effects  of  RF 
electromagnetic  fields  produced  by 


FCC-regulated  facilities.  The  new 
guidelines  reflect  more  recent  scientific 
studies  of  the  biological  efitects  of  RF 
electromagnetic  fields.  Use  of  these  new 
guidelines  will  ensure  that  the  public 
and  workers  receive  adequate  protection 
fit)m  exposure  to  potentially  harmful  RF 
electromagnetic  fields.  This  Second 
Memorandum  Opinion  and  Order 
addresses  a  number  of  concerns  that 
were  raised  in  petitions  and  comments 
received  in  response  to  the  Report  and 
Order. 

n.  Snmmary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Fkxildlity  Analysis 
(IFRA) 

14.  No  comments  were  filed  in  direct 
response  to  the  IRFA.  In  general 
comments  on  the  NPRM.  however,  some 
commenters  raised  issues  that  might 
affect  small  entities.  These  issues  were 
discussed  in  the  FRFA  contained  in  the 
Report  and  Order  in  this  proceeding. 

m.  Summary  of  Issues  Raised 
Regarding  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  by  the 
Petitions,  Motions,  and  Comments  in 
Response  to  the  Report  and  Order 

15.  The  American  Radio  Relay 
League.  Inc.,  Paging  Network.  Inc.,  and 
the  Personal  Communications  Industry 
Association  raised  concerns  in  their 
petitions,  motions  and  comments 
regarding  the  FRFA  that  was  associated 
with  the  Report  and  Order.  Those 
concerns  were  addressed  in  the  revised 
FRFA  contained  in  the  First 
Memorandum  Opiruon  and  Order  in 
this  proceeding. 

IV.  Description  and  Estimate  of  the 
Small  Entities  Subject  to  the  Rules 

16.  The  rules  being  adopted  in  this 
Second  Memorandum  Opinion  and 
Order  apply  to  twelve  industry 
categories  and  services.  All  but  one  of 
these  industry  categories  and  services 
was  described  in  the  FRFA 
accompanying  the  First  Memorandum 
Opinion  and  Order  in  this  proceeding. 
The  RFA  generally  defines  the  term 
"small  business"  as  having  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act, 
15  U.S.C.  §  632.  Based  on  that  statutory 
provision,  we  will  consider  a  small 
business  concern  one  which  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A).  The  RFA 
SBREFA  provisions  also  apply  to 
nonprofit  organizations  and  to 
governmental  organizations.  Since  the 
Regulatory  Flexibility  Act  amendments 


were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small 
businesses  within  each  of  these  services 
or  the  number  of  small  businesses  that 
would  be  affected  by  this  action.  We 
have,  however,  made  estimates  based  on 
our  knowledge  about  applications  that 
have  been  submitted  in  the  past.  To  the 
extent  that  a  government  entity  may  be 
a  licensee  or  an  applicant,  the  impact  on 
those  entities  is  included  in  the 
estimates  for  small  businesses  below. 
17.  Under  the  new  rules  adopted  in 
the  Report  and  Order  and  in  this  Second 
Memorandum  Opinion  and  Order,  many 
radio  services  are  categorically  excluded 
from  having  to  determine  compliance 
with  the  new  RF  exposure  limits.  This 
exclusion  is  based  on  a  determination 
that  there  is  litUe  potential  for  these 
services  causing  exposures  in  excess  of 
the  limits.  Within  the  following  services 
that  are  not  categorically  excluded  in 
their  entirety,  many  transmitting 
fecilities  are  categorically  excluded 
based  on  antenna  location  and  power. 
These  categorical  exclusions 
significantiy  reduce  the  burden 
associated  with  these  rules,  and  may 
reduce  the  impact  of  these  rules  on 
small  businesses.  Furthermore,  the 
extension  of  the  transition  periods 
contained  in  the  First  Memorandum 
Opinion  and  Order  will  reduce  the 
impact  on  applicants,  particularly  small 
businesses,  by  allowing  them  adequate 
time  to  understand  the  new 
requirements  and  ensure  that  their 
facilities  are  in  compliance  with  them  in 
a  orderly  and  reasonable  manner. 

18.  As  noted  above,  descriptions  and 
estimates  of  all  of  the  categories  and 
services  for  small  entities  subject  to  our 
rules,  except  one,  were  previously  given 
in  the  FRFRA  that  accompanied  the 
First  Memorandum  Opinion  and  Order. 
Therefore,  that  document  should  be 
consulted  for  this  information. 
Information  on  the  one  additional 
category  not  included  in  the  earlier 
FRFA,  radiofiequency  devices,  is  given 
below.  Minor  edits  were  also  made  in 
the  section  of  the  previous  FRFA  for 
satellite  communications  services,  and 
the  revised  section  is  also  given  below. 

A.  Satellite  Corrununications  Services 

19.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  satellite  communications 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  expressed 


as  one  with  Si  1.0  million  or  less  in 
annual  receipts. 

20.  Because  the  Regulatory  Flexibility 
Act  amendments  were  not  in  effect  until 
the  comment  period  for  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  licensees  in  the  international 
services  discussed  below  that  meet  this 
definition  of  a  small  business.  Thus,  we 
are  providing  an  estimate  of  licensees 
that  constitute  a  small  business. 

21.  Fixed  Satellite  Earth  Stations. 
Fixed  satellite  earth  stations  include 
international  and  domestic  earth 
stations  operating  in  the  4/6  GHz.  11/12/ 
14  GHz  and  20/30  GHz  bands.  There  are 
approximately  4200  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Earth  Stations.  Although 
we  were  unable  to  request  the  revenue 
information,  we  estimate  that  some  of 
the  licensees  of  these  earth  stations 
would  constitute  a  small  business  imder 
the  SBA  definition. 

22.  Fixed  Satellite  Small  Earth 
Stations.  Small  transmit/receive  earth 
stations  operate  in  the  4/6  GHz 
frequency  bands  with  antennas  that  are 
two  meters  or  less  in  diameter.  There 
are  4200  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Small  Earth  Stations.  Although  we  were 
unable  to  request  the  revenue 
information,  we  estimate  that  some  of 
the  fixed  satellite  small  earth  stations 
would  constitute  a  small  business  under 
the  SBA  definition. 

23.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
VSAT  systems  operate  in  the  12/14  GHz 
frequency  bands.  Although  various  size 
small  aperture  antenna  earth-stations 
may  be  used,  all  stations  of  a  particular 
size  must  be  techmcally  identical. 
Because  these  stations  operate  on  a 
primary  basis,  frequency  coordination 
with  terrestrial  microwave  systems  is 
not  required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  The  Commission  has 
processed  377  applications  for  fixed 
satellite  VSAT  systems.  At  this  time,  we 
are  unable  to  m^e  a  precise  estimate  of 
the  number  of  small  businesses  that  are 
VSAT  system  licensees  and  could  be 
impacted  by  this  action. 

24.  Mobile  Satellite  Earth  Stations. 
MobUe  satellite  earth  stations  are 
intended  to  be  used  while  in  motion  or 
during  halts  at  unspecified  points. 
These  stations  operate  as  part  of  a 
network  that  includes  a  fixed  hub 
station  or  stations.  The  network  may 
provide  a  variety  of  land,  maritime  and 
aeronautical  voice  and  data  services. 
There  are  8  mobile  satellite  licensees.  At 
this  time,  we  are  unable  to  make  a 


precise  estimate  of  the  number  of  small 
businesses  that  are  mobile  satellite  earth 
station  licensees  and  could  be  impacted 
by  this  action. 

25.  Radio  Determination  Satellite 
Earth  Stations.  A  radio  determination 
satellite  earth  station  is  used  in 
conjunction  with  a  radio  determination 
satellite  service  (rdss)  system  for  the 
purpose  of  providing  position  location 
information.  These  stations  operate  as 
part  of  a  network  that  includes  a  fixed 
hub  station  or  stations  and  operate  in 
the  frequency  bands  (1610-1626.5  MHz 
and  2483.5-2500  MHz)  allocated  to 
rdss.  At  this  time,  we  are  unable  to 
make  a  precise  estimate  of  the  number 
of  small  businesses  that  are  radio 
determination  satellite  earth  station 
licensees  and  could  be  impacted  by  the 
forfeiture  guidelines. 

26.  It  should  be  noted  that  in  most  of 
the  satellite  areas  discussed  above,  the 
Commission  issues  one  license  to  an 
entity  but  generally  issues  blanket 
license  authority  for  thousands  or  even 
hundreds  of  thousands  of  earth  stations 
or  hand  held  transceivers.  Overall,  the 
Commission  receives  about  600 
applications  for  satellite  facilities  per 
year.  All  applicants  for  satellite  earth 
stations  (except  for  receive-only 
stations)  must  make  a  determination  of 
compliance  with  the  RF  exposure  limits, 
based  on  calculations  or  measurements. 

B.  Radiofrequency  Devices 

27.  The  radiofrequency  devices 
affected  by  this  rulemaking  are  low 
power,  unlicensed  transmitters  that  will 
be  used  to  provide,  on  millimeter  wave 
frequencies,  a  variety  of  services, 
including  vehicle  collision  avoidance 
and  high  data  rate/short  range  wireless 
data  communications.  Unlicensed 
personal  communications  service  (PCS) 
transmitters  are  also  radiofrequency 
devices.  Radiofrequency  devices  are 
^bject  to  compliance  with  the  new  RF 
radiation  requirements  at  the  time  of 
equipment  authorization.  Therefore,  it 
will  be  the  equipment  manufacturers 
and  importers  who  will  be  affected  by 
this  action. 

28.  We  expect  most  of  the  firms  that 
would  be  interested  in  producing 
millimeter  wave  and  unlicensed  PCS 
devices  will  be  large  businesses.  We 
note  that  Ford  Motor  and  Hewlett 
Packard  have  expressed  interest  in 
millimeter  wave  devices  and  filed 
comments  in  this  proceeding.  In 
addition.  Motorola  and  Ericsson,  both 
large  equipment  manu^cturers,  have 
expressed  interest  in  manufacturing 
unlicensed  PCS  devices.  Nevertheless,  it 
is  conceivable  that  small  businesses  will 
also  want  to  manufacture  these  devices. 
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29.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  radio&equency  devices. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SB  A  applicable  to  the  "Communications 
Services,  Not  Elsewhere"  category.  A 
small  millimeter  wave  device  or 
unlicensed  PCS  entity  under  this 
definition  is  one  with  less  than  $11.0 
million  in  «nntial  receipts. 

30.  The  Commission  has  not  yet 
authorized  any  millimeter  wave  devices, 
and  has  authorized  fewer  than  fifteen 
unlicensed  PCS  devices.  Both  these 
services  are  new,  so  we  really  don't 
know  how  many  applications  for 
equipment  authorization  we  may 
receive,  nor  how  many  small 
manu&cturers  may  be  interested  in 
producing  these  products.  Since  the 
Regulatory  Flexibility  Act  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small 
businesses  in  this  category.  The  Census 
Bureau  estimates  indicate  that  of  the 
848  firms  in  the  "Commimications 
Services,  Not  Elsewhere"  category,  775 
are  small  businesses.  Based  on  this 
information,  as  well  as  our  past 
experience  in  granting  equipment 
authorization  for  other  types  of 
radiofrequency  devices,  we  estimate 
that  50  percent  of  the  applications  for 
millimeter  wave  and  unlicensed  PCS 
devices  will  be  from  small  businesses. 

31.  The  Commission  anticipates  that 
approximately  30  applications  will  be 
filed  annually  for  devices  that  operate  in 
the  millimeter  bmd  and  unlicensed  PCS 
spectrum.  An  initial  determination  of 
compliance  with  our  new  RF  guidelines 
will  be  required  for  (1)  Applications  for 
unlicensed  PCS  devices  that  do  not 
meet  our  definition  for  a  portable  devi<B 
contained  in  47  CFR  §  2.1093(b)  and 
that  operate  with  1.5  watts  effective 
radiated  power  {ESP)  or  more;  (2) 
applications  for  portable  unlicensed 
PCS  devices;  (3)  applications  for 
unlicensed  millimetu'  wave  devices  that 
do  not  meet  our  definition  for  a  portable 
device  and  that  operate  with  3  watts 
ERP  or  more;  and  (4)  applications  for 
portable  unlicensed  millimeter  wave 
devices.  We  anticipate  that  20  of  the  30 
applications  filed  will  meet  these 
requirements  and  need  to  undergo  an 
initial  determination  of  compliance.  Of 
these  devices,  tefl  will  require  specific 
absorption  rate  (SAR)  modeling  or 
measurement,  which  adds  cost  to  the 
authorization  process. 


V.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

32.  No  new  reporting,  recordkeeping, 
or  other  compliance  requirements  are 
contained  in  this  Second  Memorandum 
Opinion  and  Order. 

VI.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  ftaall  Entities 

33.  We  have  made  every  effort  to 
devise  ways  to  minimize  the  impact  of 
the  new  RF  exposure  requirements  on 
small  entities,  while  protecting  the 
health  and  safety  of  the  public.  We  have 
incorporated  substantial  flexibility  in 
the  procedures  to  make  compliance  as 
minimally  burdensome  as  possible. 

In  particular,  we  took  the  following 
steps  in  the  Report  and  Order  to  ease 
the  impact  on  small  businesses: 

a.  We  created  categorical  exclusions 
that  require  only  those  transmitters  that 
appear  to  have  the  highest  potential  to 
create  a  significant  environmental  effect 
to  perform  an  environmental  evaluation. 

b.  We  indicated  that  we  would  revise 
OST  Bulletin  No.  65  in  the  near  future 
to  provide  guidance  for  determining 
compliance  with  PCC-specified  RF 
limits.  This  should  be  of  particular 
assistance  to  small  businesses  since  it 
will  provide  straightforward 
information  that  should  allow  a  quick 
understanding  of  the  requirements  and 
a  quick  assessment  of  the  potential  for 
compliance  problems  vtnthout  the  need 
for  an  expensive  consultant  or 
measurement 

c.  We  allowed  various  methods  for 
ensuring  compliance  with  RF  limits 
such  as  fencing,  warning  signs,  labels, 
and  markings,  locked  doors  in  roof-top 
areas,  and  the  use  of  personal  monitors 
and  RF  protective  clothing  in  an 
occupational  environment 

d.  We  rejected  our  initial  proposal  to 
adopt  induced  and  contact  currents 
limits  due  to  the  lack  of  reliable 
equipment  available. 

e.  We  specified  a  variety  of  acceptabje 
testing  methods  and  procedures  that 
may  be  used  to  determine  compliance. 
This  will  allow  each  small  business  to 
choose  a  procedure  that  best  meets  its 
needs  in  the  maimer  that  is  least 
burdensome  to  it 

f.  We  have  always  allowed  multiple 
transmitter  sites,  i.e.,  anteiuia  farms,  to 
pool  their  resources  and  have  only  one 
study  done  for  the  entire  site.  This  is 
very  common  at  sites  that  have  multiple 
entities  such  as  TV,  FM,  paging, 
cellular,  etc.  In  most  circiunstances, 
rather  than  each  licensee  hiring  a 
separate  consultant  and  submitting  a 
study  showing  their  compliance  with 
the  guidelines,  one  consulting  radio 


technician  or  radio  engineer  can  be 
hired  by  the  group  of  licensees.  The 
consultant  surveys  the  entire  site  for 
compliance  and  gives  his 
recommendations  and  findings  to  each 
of  the  licensees  at  the  site.  The  licensees 
can  then  use  the  findings  to  show  their 
compliance  with  the  guidelines.  In  this 
way  the  cost  of  compliance  is 
minimized  as  no  one  licensee  has  to  pay 
the  entire  consulting  fee,  rather  Just  a 
portion  of  it. 

34.  In  this  First  Memorandum 
Opinion  and  Order,  we  took  the 
following  additional  steps  to  reduce  the 
burden  on  small  businesses  and 
organizations: 

a.  We  extended  the  transition  period 
for  station  applicants  to  come  into 
compliance  with  the  new  requirements. 
This  will  give  licensees,  and  applicants 
for  new  stations  many  of  which  may  be 
small  businesses,  more  time  to  leam  the 
nature  of  the  new  requirements,  make 
studies  to  determine  whether  they 
comply,  and  take  steps  to  come  into 
compliance  if  necessary. 

b.  We  decided  to  permit  the  required 
changes  in  the  ARS  examinations  to  be 
made  as  the  examinations  are  being 
routinely  revised.  This  ensures  that  a 
minimal  burden  is  put  on  the  small 
organizations  acting  as  VECs. 

35.  In  this  Second  Memorandum 
Opinion  and  Order,  we  have  taken  these 
additional  steps  to  reduce  the  burden  on 
small  businesses  aiui  organizations: 

a.  We  categorically  excluded  from 
routine  environmental  evaluation 
certain  non-portable,  unlicensed 
millimeter  wave  and  PCS  devices.  This 
eliminates  the  need  for  these  devices  to 
undergo  detailed  evaluation  before  the 
devices  undergo  equipment 
authorization. 

b.  We  increased  the  responsibility 
threshold,  above  which  licensees  at 
multiple  transmitter  locations  must 
share  responsibility  for  addressing  RF 
exposure  non-compliance  problems, 
from  1%  to  5%.  We  believe  that  a  5% 
responsibility  threshold  will  offer  relief 
to  relatively  low-powered  site  occupants 
who  do  not  contribute  significanUy  to 
the  non-compliance  and,  at  the  same 
time,  provide  for  the  appropriate 
allocation  of  responsibility  among  major 
site  emitters.  Similarly,  wp  are  raising 
the  filing  thresholds,  above  which 
applicants  must  file  an  EA  if  emissions 
from  the  applicant's  transmitter  or 
fecility  would  result  in  a  field  strength 
or  power  density  in  excess  of  our  limits, 
from  1%  to  5%.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996.  5  U.S.C. 

§  801(aXl)(A).  A  copy  of  this  FRFA  wUl 

also  be  published  in  the  Federal 

Rcwister. 

(c)  Before  causing  or  allowing  an 
amateur  station  to  transmit  from  any 
place  where  the  operation  of  the  station 
could  cause  human  exposure  to  RF 
electromagnetic  field  levels  in  excess  of 
those  allowed  under  §  1.1310  of  this 
chapter,  the  licensee  is  required  to  take 
certain  actions. 

(1)  The  licensee  must  perform  the 
routine  RF  environmental  evaluation 
prescribed  by  §  1.1307(b)  of  this  chapter, 
if  the  transmitter  PEP  exceeds  the 
following  limits: 

List  of  Sulqects 

47  CFR  Part  1 

Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  2 

Radio.  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  26 

Radio. 

47  CFR  Part  97 

Radio,  Reporting  and  recordkeeping 
requirements. 

Rule  Changes 

Tide  47  of  tiie  Code  of  Federal 
Regulations,  parts  1,  2,  26  and  97,  are 
amended  as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  151. 154.  303  and 
309(j),  unless  otherwise  noted,  and  Section 
704  of  the  Teleconununications  Act  of  1996. 

2.  Section  1.1307  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  (b)(3) 
and  (b)(4)  introductory  text  and  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

f  1.1307    Actions  that  may  have  a 
significant  environmental  effect,  for  wtiich 
Environmental  Aaeessmenta  (EAs)  must  be 


(b)*  •  • 

(1)  The  appropriate  exposure  limits  in 
§  1.1310  and  §  2.1093  of  this  chapter  are 
generally  applicable  to  all  facilities, 
operations  and  transmitters  regulated  by 
the  Commission.  However,  a 
determination  of  compliance  with  the 
exposure  limits  in  §  1.1310  or  §  2.1093 
of  this  chapter  (routine  environmental 
evaluation),  and  preparation  of  an  EA  if 
the  limits  are  exceeded,  is  necessary 
only  for  facilities,  operations  and 
transmitters  that  fall  into  the  categories 
listed  in  table  1 ,  or  those  specified  in 
paragraph  (b)(2)  of  this  section.  All 
other  facilities,  operations  and 
transmitters  are  categorically  excluded 
from  making  such  studies  or  preparing 
an  EA,  except  as  indicated  in 


paragraphs  (c)  and  (d)  of  this  section.    . 
For  purposes  of  table  1,  "building- 
mounted  antermas"  means  antennas 
mounted  in  or  on  a  building  structure 
that  is  occupied  as  a  workplace  or 
residence.  The  term  "power"  in  column 
2  of  table  1  refers  to  total  operating 
power  of  the  transmitting  operation  in 
question  in  terms  of  effective  radiated 
power  (ERP),  equivalent  isotropically 
radiated  power  (EIRP),  or  peak  envelope 
power  (PEP),  as  defined  in  §  2.1  of  this 
chapter.  For  the  case  of  the  Cellular 
Radiotelephone  Service,  sub{}art  H  of 
part  22  of  this  chapter,  the  Personal 
Communications  Service,  part  24  of  this 
chapter  and  the  Specialized  Mobile 
Radio  Service,  part  90  of  this  chapter, 
the  phrase  "total  power  of  all  channels" 
in  column  2  of  table  1  means  the  sum 
of  the  ERP  or  EIRP  of  all  co-located 
simultaneously  operating  transmitters 
owned  and  operated  by  a  single 
licensee.  When  applying  the  criteria  of 
table  1,  radiation  in  all  directions 
should  be  considered.  For  the  case  of 
transmitting  fecilities  using  sectorized 
transmitting  antennas,  applicants  and 
licensees  should  apply  the  criteria  to  all 
transmitting  channels  in  a  given  sector, 
noting  that  for  a  highly  directional 
antenna  there  is  relatively  littie 
contribution  to  ERP  or  EIRP  summation 
for  other  directions. 


Table  l.— TRANSMirrERS,  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation 


Service  (title  47  CFR  rule  part) 


Experimerrtal  Radio  Services  (part  5) 

Multipoint  Distribution  Service  (subpart  K  of  part 
21). 

Paging  and  Radiotelephone  Service  (sut)part  E 
ol  pan  22). 

Cellular  Radiotelephone  Service  (subpart  H  of 
part  22). 

Personal  Communications  Services  (part  24)  .... 


Evaluation  required  if 


Satellite  Communications  (part  25)  

Genera!  Wireless  Communications  Service  (part 

26). 

Wireless  Communications  Senrice  (part  27)  

Radio  Broadcast  Services  (part  73)  

Expenmental,  auxiliary,  and  special  txoadcast 

and  other  program  distributional  services  (part 

74). 

Stations  in  the  Maritime  Services  (part  80)  


Power  >  100  W  ERP  (164  W  EIRP). 

Non-buHding-mounted  antennas:  height  above  ground  level  to  lowest  point  of  antenna  <  10  m 

and  power  >  1640  W  EIRP. 
BuHding-mounted  antennas:  power  >  1640  W  EIRP. 
Non-tKiilding-mounted  antennas:  height  atx>ve  ground  level  to  lowest  point  of  antenna  <  10  m 

and  power  >  10O0  W  ERP  (1640  W  EIRP). 
BuHding-mounted  antennas:  power  >  1000  W  ERP  (1640  W  EIRP). 
Non-buHding-mounted  antennas:  height  above  ground  level  to  lowest  point  ol  antenr«  <  10  m 

and  total  power  of  all  channels  >  1000  W  ERP  (1640  W  EIRP). 
Building-mounted  antennas:  total  power  of  all  channels  >  1000  W  ERP  (1640  W  EIRP). 

(1)  Narrowband  PCS  (subpart  D):  non-tmUding-mounted  antennas:  height  above  ground  level 
to  lowest  point  of  antenna  <  10  m  and  total  power  of  all  channels  >  1000  W  ERP  (1640  W 
EIRP). 

Building-mounted  antennas:  total  power  of  all  channels  >  lOOO  W  ERP  (1640  W  EIRP). 

(2)  Broadt)and  PCS  (subpart  E):  non-building-mounted  antennas:  height  at>ove  ground  level  to 
lowest  point  of  antenna  <  10  m  and  total  power  of  all  channels  >  2000  W  ERP  (3280  W 
EIRP). 

Building-mounted  antennas:  total  power  of  all  channels  >  2000  W  ERP  (3280  W  EIRP). 

All  included. 

Total  power  of  all  channels  >  1640  W  EIRP. 

Total  power  of  all  channels  >  1640  W  EIRP. 

All  included. 

Subparts  A,  G.  L:  power  >  100  W  ERP. 

Subpart  I:  non^xjilding-mounted  antennas:  height  atx>ve  ground  level  to  lowest  point  of  arv 

tenna  <  10  m  and  power  >  1640  W  EIRP. 
Building-mounted  antennas:  power  >  1640  W  EIRP. 
Ship  earth  stations  only. 
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Table  1  .—Transmitters.  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation— Continued 


Service  (title  47  CFR  rule  part) 


Private  Land  Motiile  Radio  Services  Paging  Op- 
erations (part  90). 

Private  Land  Mobile  Radio  Services  SpedaJized 
MotMie  Radto  (pan  90). 


Arnateur  Radio  Service  (part  97) 

Local  Muitipo«nl  Oisthbutton  Service  (sutspart  L 
of  part  lOt). 


Evaluation  required  if 


Non-buUcMng-wounted  antennas:  height  above  ground  level  to  lowest  point  of  antenna  <  tO  m 

andfKMter  >  1000  W  ERP  (1640  W  EIRP). 
BuUding-mounted  antennas:  power  >  1000  W  ERP  (1640  W  EIRP). 
Non-butkHng-mounted  antennas:  height  above  ground  level  to  lowest  point  of  antenna  <  10  m 

and  total  power  of  all  channels  >  1000  W  ERP  (1640  W  EIRP). 
BuUding-mounted  antennas: 

Total  power  of  all  channels  >  1000  W  ERP  (1640  W  EIRP). 
Transmitter  output  power  >  levels  specified  in  §97. 13(c)(1)  of  this  chapter. 
Non-building-mounted  antennas:  height  above  ground  level  to  lowest  potnt  of  anterma  <  10  m 

arx^  power  >  1640  W  EIRP. 
BuHding-wounted  antennas:  power  >  1640  W  EIRP. 
LMDS  licensees  are  required  to  attach  a  label  to  subacriber  transceiver  antennas  tttat: 

(1)  provides  adequate  notice  regarding  potential  radiotrequency  safety  hazards.  e.g.,  infornta- 
tion  regarding  the  safe  minimum  separation  distarK»  required  between  users  and  transr 
ceiver  antennas;  and 

(2)  references  the  applicable  FCC-adopted  limits  for  radiotrequency  exposure  specified  in 
§1.1310  of  this  chapter. 


(2)  Mobile  and  portable  transmitting 
devices  that  operate  in  the  Cellular 
Radiotelephone  Service,  the  Personal 
Communications  Services  (PCS),  the 
Satellite  Communications  Services,  the 
General  Wireless  Communications 
Service,  the  Wireless  Communications 
Service,  the  Maritime  Services  (ship 
earth  stations  only)  and  the  Specialized 
Mobile  Radio  Service  authorized  under 
subpart  H  of  parts  22,  24,  25,  26,  27,  80, 
and  90  of  this  chapter  are  subject  to 
routine  environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 

§§  2.1091  and  2.1093  of  this  chapter. 
Unlicensed  PCS,  unlicensed  Nil  and 
millimeter  wave  devices  are  also  subfect 
to  routine  environmental  evaluation  for 
RF  exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 
§§  15.253tf).  15.255(g).  and  15.319(i) 
and  15.407(f)  of  this  chapter.  All  other 
mobile,  portable,  and  unlicensed 
transmitting  devices  are  categorically 
excluded  from  routine  environmental 
evaluation  for  RF  exposure  under 
§§  2.1091  and  2.1093  of  this  chapter 
except  as  specified  in  paragraphs  (c)  and 
(d)  of  this  section. 

(3)  In  general,  when  the  guidelines 
specified  in  §  1.1310  are  exceeded  in  an 
accessible  area  due  to  the  emissions 
from  multiple  fixed  transmitters,  actions 
necessary  to  bring  the  area  into 
compliance  are  the  shared  responsibility 
of  all  licensees  whose  transmitters 
produce,  at  the  area  in  question,  power 
density  levels  that  exceed  5%  of  the 
power  density  exposure  limit  applicable 
to  their  particular  transmitter  or  field 
strength  levels  that,  when  squared, 
exceed  5%  of  the  square  of  the  electric 
or  magnetic  field  strength  limit 
applicable  to  their  particular 
transmitter.  Owners  of  transmitter  sites 
are  expected  to  allow  applicants  and 


licensees  to  take  reasonable  steps  to 
comply  with  the  requirements 
contained  in  $  1.1307(b)  and,  where 
feasible,  should  encourage  co-location 
of  transmitters  and  common  solutions 
for  controlling  access  to  areas  where  the 
RF  exposure  limits  contained  in 
§  1.1310  might  be  exceeded. 

(i)  Applicants  for  proposed  (not 
otherwise  excluded)  transmitters, 
facilities  or  modifications  that  would 
cause  non-compliance  with  the  limits 
specified  in  §  1.1310  at  an  accessible 
area  previously  in  compliance  must 
submit  an  EA  if  emissions  from  the 
applicant's  transmitter  or  facility  would 
result,  at  the  area  in  question,  in  a 
power  density  that  exceeds  5%  of  the 
power  density  exposiu^  limit  applicable 
to  that  transmitter  or  facility  or  in  a  field 
strength  that,  when  squared,  exceeds 
5%  of  the  square  of  the  electric  or 
magnetic  field  strength  limit  applicable 
to  that  transmitter  or  bcility. 

(ii)  Renewal  applicants  whose  (not 
otherwise  excluded)  transmitters  or 
facilities  contribute  to  the  field  strength 
or  power  density  at  an  accessible  area 
not  in  compliance  with  the  limits 
specified  in  §  1.1310  must  submit  an  EA 
if  emissions  from  the  applicant's 
transmitter  or  facility  results,  at  the  area 
in  question,  in  a  power  density  that 
exceeds  5%  of  the  power  density 
exposure  limit  applicable  to  that 
transmitter  or  facility  or  in  a  field 
strength  that,  when  squared,  exceeds 
5%  of  the  square  of  the  electric  or 
magnetic  field  strength  limit  applicable 
to  that  transmitter  of  facility. 

(4)  Transition  Provisions.  For 
applications  filed  with  the  Commission 
prior  to  October  15,  1997,  (or  January  1, 
1998,  for  the  Amateur  Radio  Service 
only).  Commission  actions  granting 
construction  permits,  licenses  to 
transmit  or  renewals  thereof,  equipment 


authorizations,  or  modifications  in 
existing  facilities  require  the 
preparation  of  an  Environmental 
Assessment  if  the  particular  facility, 
operation  or  transmitter  would  cause 
human  exposure  to  levels  of 
radiofrequency  radiation  that  are  in 
excess  of  the  requirements  contained  in 
paragraphs  (b)(4)(i)  through  (b)(4)(iii)  of 
this  section.  These  transition  provisions 
do  not  apply  to  applications  for 
equipment  authorization  or  use  of 
mobile,  portable  and  unlicensed  devices 
specified  in  paragraph  (b)(2)  of  this 
section. 
•        •        •        •        • 

(5)  Existing  transmitting  facilities, 
devices  and  operations:  All  existing 
transmitting  facilities,  operations  and 
devices  regulated  by  the  Commission 
must  be  in  compliance  with  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(3)  of  this  section  by 
September  1,  2000,  or,  if  not  in 
compliance,  file  an  Environmental 
Assessment  as  specified  in  §  1.1311. 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C  Sections  154,  302,  303  and  307, 
tinlesa  otherwise  noted. 

2.  Section  2.1091  is  amended  by 
revising  the  section  heading,  paragraphs 
(b),  (c)  and  (d)(3)  and  adding  new 
paragraph  (d)(4)  to  read  as  follows: 


f  2.1091    Radiofraquancy 
axDomria  avakiation:  moMla 


(b)  For  purposes  of  this  section,  a 
mobile  device  is  defined  as  a 
transmitting  device  designed  to  be  used, 
in  other  than  fixed  locations  and  to 
generally  be  used  in  such  a  way  that  a 
separation  distance  of  at  least  20 
centimeters  is  normally  maintained 
between  the  transmitter's  radiating 
structure(s)  and  the  body  of  the  user  or 
nearby  persons.  In  this  context,  the  term 
"fixed  location"  means  that  the  device 
is  physically  secured  at  one  location 
and  is  not  able  to  be  easily  moved  to 
another  location.  Transmitting  devices 
designed  to  be  used  by  constuners  or 
workers  that  can  be  easily  re-located, 
such  as  wireless  devices  associated  with 
a  personal  computer,  are  considered  to 
be  mobile  devices  if  they  meet  the  20 
centimeter  separation  requirement. 

(c)  Mobile  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Conunimicadons  Services,  the 
Satellite  Communications  Services,  the 
General  Wireless  Communications 
Service,  the  Wireless  Conunimications 
Service,  the  Maritime  Services  and  the 
Specialized  Mobile  Radio  Service 
authorized  under  subpart  H  of  part  22 
of  this  chapter,  part  24  of  this  chapter, 
part  25  of  this  chapter,  part  26  of  this 
chapter,  part  27  of  this  chapter,  part  80 
of  this  chapter  (ship  earth  stations 
devices  only)  and  part  90  of  this  chapter 
are  subject  to  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use  if  they 
operate  at  frequencies  of  1.5  GHz  or 
below  and  their  effective  radiated  power 
(ERP)  is  1.5  watts  or  more,  or  if  they 
operate  at  frequencies  above  1.5  GHz 
and  their  ERP  is  3  watts  or  more. 
Unlicensed  personal  communications 
service  devices,  unlicensed  millimeter 
wave  devices  and  unlicensed  Nil 
devices  authorized  under  §  15.253. 
§  15.255,  and  subparts  D  and  E  of  part 
15  of  this  chapter  are  also  subject  to 
routine  environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use  if  their  ERP  is  3 
watts  or  more  or  if  they  meet  the 
definition  of  a  portable  device  as 
specified  in  §  2.1093  (b)  requiring 
evaluation  under  the  provisions  of  that 
section.  All  other  mobile  and 
unlicensed  transmitting  devices  are 
categorically  excluded  from  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use,  except  as  specified 
in  §§  1.1307(c)  and  1.1307(d)  of  this 
chapter.  Applications  for  equipment 
authorization  of  mobile  and  unlicensed 
transmitting  devices  subject  to  routine 
environmental  evaluation  must  contain 
a  statement  confirming  compliance  %vith 
the  limits  specified  in  paragraph  (d)  of 


this  section  as  part  of  their  application. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request 
(d)*  *  • 

(3)  If  appropriate,  compliance  with 
exposure  guidelines  for  devices  in  this 
section  can  be  accomplished  by  the  use 
of  warning  labels  and  by  providing 
users  with  information  concerning 
minimum  separation  distances  bom 
transmitting  structures  and  proper 
installation  of  antennas. 

(4)  In  some  cases,  e.g..  modidar  or 
desktop  transmitters,  the  potential 
conditions  of  use  of  a  device  may  not 
allow  easy  classification  of  that  device 
as  either  mobile  or  portable  (also  see 

§  2.1093).  In  such  cases,  applicants  are 
responsible  for  determining  minimum 
distances  for  compliance  for  the 
intended  use  and  installation  of  the 
device  based  on  evaluation  of  either 
specific  absorption  rate  (SAR),  field 
strength  or  power  density,  whichever  is 
most  appropriate. 

3.  Section  2.1093  is  amended  by 
revising  paragraphs  (b),  (c)  and  (d) 
introductory  text  to  read  as  follows: 

12.1093    Radiofrequency  radiation 
•xposura  evaluation:  portable  devtca*. 

»        •        »        *        » 

(b)  For  purposes  of  this  section,  a 
portable  device  is  defined  as  a 
transmitting  device  designed  to  be  used 
so  that  the  radiating  structure(s)  of  the 
device  is/are  within  20  centimeters  of 
the  body  of  the  user. 

(c)  Portable  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Communications  Services,  the 
Satellite  Communications  services,  the 
General  Wireless  Conunimications 
Service,  the  Wireless  Communications 
Service,  the  Maritime  Services  and  the 
Specialized  Mobile  Radio  Service 
authorized  under  subptart  H  of  part  22 
of  this  chapter,  part  24  of  this  chapter, 
part  25  of  this  chapter,  part  26  of  this 
chapter,  part  27  of  this  chapter,  part  80 
of  this  chdpter  (ship  earth  station 
devices  only),  pait  90  of  this  chapter, 
and  portable  unlicensed  personal 
conununication  service,  unlicensed  Nil 
devices  and  millimeter  wave  devices 
authorized  under  §  15.253.  §  15.255  or 
subparts  D  and  E  of  part  15  of  this 
chapter  are  subject  to  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use.  All  other  portable 
transmitting  devices  are  categorically 
excluded  from  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use.  except 
as  specified  in  §§  1.1307(c)  and 
1.1307(d)  of  this  chapter.  Applications 


for  equipment  authorization  of  portable 
transmitting  devices  subject  to  routine 
environmental  evaluation  must  contain 
a  statement  confirming  compliance  with 
the  limits  specified  in  paragraph  (d)  of 
this  section  as  part  of  their  application. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

(d)  The  limits  to  be  used  for 
evaluation  are  based  generally  on 
criteria  published  by  the  American 
National  Standards  Institute  (ANSI)  for 
localized  specific  absorption  rate 
("SAR")  in  Section  4.2  of  "IEEE 
Standard  for  Safety  Levels  with  Respect 
to  Human  Exposure  to  Radio  Frequency 
Electromagnetic  Fields,  3  kHz  to  300 
GHz,"  ANSI/IEEE  C95.1-1992, 
Copyright  1992  by  the  Institute  of 
Electrical  and  Electronics  Engineera, 
Inc..  New  York,  New  York  10017.  These 
criteria  for  SAR  evaluation  are  similar  to 
those  recommended  by  the  National 
Council  on  Radiation  Protection  and 
Measurements  (NCRP)  in  "Biological 
Effects  and  Exposure  Criteria  for 
Radiofrequency  Electromagnetic 
Fields."  NCRP  Report  No.  86,  Section 
17.4.5.  Copyright  NCRP,  1986,  Bethesda. 
Maryland  20814.  SAR  is  a  measure  of 
the  rate  of  energy  absorption  due  to 
exposure  to  an  RF  transmitting  source. 
SAR  values  have  been  related  to 
threshold  levels  for  potential  biological 
hazards.  The  criteria  to  be  used  are 
specified  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section  and  shall  apply  for 
portable  devices  transmitting  in  the 
frequency  range  from  100  kHz  to  6  GH*. 
Portable  devices  that  transmit  at 
frequencies  above  6  GHz  are  to  be 
evaluated  in  terms  of  the  MPE  limits 
specified  in  §  1.1310  of  this  chapter. 
Measurements  and  calculations  to 
demonstrate  compliance  with  MPE  field 
strength  or  power  density  limits  for 
devices  operating  above  6  GHz  should 
be  made  at  a  minimum  distance  of  5  cm 
from  the  radiating  source. 


PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  46  Stat  1066, 1082,  as 
amended;  47  U.S.C.  §S  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended:  47  U.S.C.  §§  151-155,  301-609, 
unless  otherwise  noted. 

2.  Section  26.51  is  amended  by 
removing  paragraph  (d). 

3.  Section  26.52  is  revised  to  read  as 
follows: 
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f  26.52    RFsatety. 

Licensees  and  manufacturers  are 
subject  to  the  radio&equency  radiation 
exposure  requirements  specified  in 
§  1.1307(b),  §  2.1091  and  §  2.1093  of  this 
chapter,  as  appropriate.  Applications  for 
equipment  authorization  of  mobile  or 
portable  devices  operating  under  this 
section  must  contain  a  statement 
confirming  compliance  with  these 
requirements  for  both  fundamental 
emissions  and  imwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  SUt.  1066,  1082.  as 
amended:  47  U.S.C.  $$  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068. 1081-1105.  as 
amended:  47  U.S.C  §§  151-155.  301-609, 
unless  otherwise  noted. 

2.  Section  97.13  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


f  07.13    RMtrictkMW  on  station  location. 


Wavelength  t>and 


1e<  power 
(watts) 


MF 


160  m 


HF 


80  m 
75  m 
40m 
30m 
20m 
17m 
15m 

12  m „. 

10  m 

VHF(albmtB) 


425 


IMF 


70  cm 
33  on 
23  cm 
13  cm 


Wavelength'band 

Transmit- 
ter power 
(watts) 

SHF  (all  bends) -.... 

EHF  (aH  bands) ^.     -. 

250 
2» 

(2)  If  the  routine  environmental 


^QQ    evaluation  indicates  that  the  RF 

electromagnetic  fields  could  exceed  the 

limits  contained  in  §  1.1310  of  this 
chapter  in  accessible  areas,  the  licensee 
r^    must  take  action  to  prevent  human 
^_     exposure  to  such  RF  electromagnetic 


fields.  Further  information  on 


225  evaluating  compliance  with  these  limits 

125  can  be  found  in  the  FCC's  OET  Bulletin 

100  65,  "Evaluating  Compliance  with  FCC- 

75  Specified  Guidelines  for  Human 

^  Exposure  to  Radio  Frequency 

^  Electromagnetic  Fields." 


Federal  Communications  Commission. 


William  F.  Caton, 
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<  cQ  Acting  Secretary. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuwice  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njies. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303,  337  and  362 
RIN3064^C12 

Actfvities  of  Insured  State  BanKs  and 
Insured  Savings  Associations 

AQENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  aiul 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  seeking  public 
comment  on  its  proposal  to  revise  and 
consolidate  its  rules  and  regulations 
governing  activities  and  investments  of 
insured  state  banks  and  insured  savings 
associations.  The  FDIC  proposes  to 
combine  its  regulations  governing  the 
activities  and  investments  of  insured 
state  banks  with  those  governing 
insured  sayings  associations.  In 
addition,  the  proposal  updates  the 
FDIC's  regulations  governing  the  safety 
and  soundness  of  securities  activities  of 
subsidiaries  and  affiliates  of  insured 
state  nonmember  banks.  The  FDIC's 
proposal  modernizes  this  group  of 
regulations  and  harmonizes  the 
provisions  governing  activities  that  are 
not  permissible  for  national  banks  with 
those  governing  the  securities  activities 
of  state  nonmember  banks.  The 
proposed  regulation  will  make  a  number 
of  substandve  changes  and  will  revise 
the  regulations  by  deleting  obsolete 
provisions,  rewriting  the  regulatory  text 
to  make  it  more  readable,  conforming 
the  treatment  of  state  banks  and  savings 
associations  to  the  extent  possible  given 
the  underlying  statutory  and  regulatory 
scheme  governing  the  different  charters. 
The  proposal  establishes  a  number  of 
new  exceptions  and  will  allow 
institutions  to  conduct  certain  activities 
after  providing  the  FDIC  with  notice 
rather  than  filing  an  application.  The 
proposal  also  will  revise  these 


regulations  by  deleting  obsolete 
provisions,  rewriting  the  regulatory  text 
to  make  it  more  readable,  removing  a 
number  of  the  ciurent  restrictions  on 
those  activities  and  conforming  the 
disclosures  required  under  the  current 
regulation  to  an  existing  interagency 
statement  concerning  the  retail  sales  of 
nondeposit  investment  products. 
DATES:  Comments  must  be  received  by 
December  11, 1997. 
ADDRESSES:  Send  written  comments  to 
Robert  E.  Feldman,  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporadon,  550  17th 
Street,  N.W.,  Washington,  D.C.  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  Address:  comments®fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  N.W.  Washington,  D.C.  20429, 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Vaughn,  Examination  Specialist, 
(202/898-6759)  or  John  Jilovec. 
Examination  Specialist,  (202/898-8958) 
Division  of  Supervision;  Linda  L. 
Stamp,  Counsel,  (202/  898-7310)  or 
Jamey  Basham,  Counsel,  (202/  898- 
7265),  Legal  Division,  FDIC,  550  17th 
Street,  N.W.,  Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (RCDRIA) 
requires  that  the  FDIC  review  its 
regulations  for  the  purpose  of 
streamlining  those  regidations,  reducing 
any  unnecessary  costs  and  eliminating 
unwarranted  constraints  on  credit 
availability  while  faithfully 
implementing  statutory  requirements. 
Pursuant  to  that  statutory  direction  the 
FDIC  has  reviewed  part  362  "Activities 
and  Investments  of  Insured  State 
Banks,"  §  303.13  "Applications  and 
Notices  by  Savings  Associations,"  and 
§337.4  "Securities  Activities  of 
Subsidiaries  of  Insured  State  Banks: 
Bank  Transactions  with  Affiliated 
Securities  Companies'  and  proposes  to 
make  a  number  of  changes  to  those 
regulations.  The  proposal  is  described 
in  more  detail  below.  In  brief,  however, 


the  proposal  would  restructure  existing 
part  362,  placing  the  substance  of  the 
text  of  the  current  regulation  into  new 
subpart  A.  Subpart  A  would  address  the 
Activities  of  Insured  State  Banks  which 
implements  section  24  of  the  Federal 
Dei>osit  Insurance  Act  (FDI  Act).  12 
U.S.C.  1831a.  Section  24  restricts  and 
prohibits  insured  state  banks  and  their 
subsidiaries  from  engaging  in  activities 
and  investments  of  a  tyj>e  that  are  not 
permissible  for  national  banks  and  their 
subsidiaries.  In  addition,  the  proposal 
would  move  the  FDIC's  regulations 
governing  the  securities  activities  of 
subsidiaries  of  insured  state  nonmember 
banks  (currentiy  at  12  CFR  337.4)  into 
subpart  A  of  part  362  and  revise  those 
regulations  by  deleting  obsolete 
provisions,  rewriting  the  regulatory  text 
to  make  it  more  readable,  removing  a 
number  of  the  obsolete  current 
restrictions  on  those  activities,  and 
removing  the  disclosures  required  under 
the  current  regulation  to  coniform  the 
required  disclosures  to  the  Interagency 
Statement  on  the  Retail  Sale  of 
Nondeposit  Investment  Products 
(Interagency  Statement). 

Safety  and  Soundness  Rules 
Governing  Insured  State  Noiunember 
Banks  would  be  set  out  in  new  subpart 
B.  Subpart  B  would  establish  modem 
standards  for  insured  state  nonmember 
banks  to  conduct  real  estate  investment 
activities  through  a  subsidiary  and  for 
those  insured  state  nonmember  banks 
that  are  not  affiliated  with  a  bank 
holding  company  (nonbank  banks)  to 
conduct  securities  activities  in  an 
affiliated  organization.  The  existing 
restrictions  on  these  securities  activities 
are  foimd  in  §  337.4  of  this  chapter. 
Existing  §  303.13  of  this  chapter 
which  relates  to  activities  of  state 
savings  associations  and  filings  by  all 
savings  associations  would  be  revised  in 
a  number  of  ways  and  primarily  placed 
in  new  subpart  C  of  part  362. 
Procedures  to  be  used  by  all  savings 
associations  when  Acquiring, 
Establishing,  or  Conducting  New 
Activities  through  a  Subsidiary  would 
be  placed  in  new  subpart  D.  Subpart  E 
would  contain  the  revised  provisions 
concerning  application  and  notice 
procedures  as  well  as  delegations  for 
insured  state  banks.  Subpart  F  would 
contain  the  revised  provisions 
concerning  application  and  notice 
procedures  as  well  as  delegations  for 
insured  savings  associations. 
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In  addition,  the  FDIC  is  processing  a 
complete  revision  of  part  303  of  the 
FDIC's  rules  and  regulations.  Part  303 
contains  the  FDIC's  applications 
procedures  and  delegations  of  authority. 
As  a  part  of  that  process  and  for  ease  of 
reference,  the  FDIC  is  proposing  to 
remove  the  applications  procedures 
relating  to  activities  and  investments  of 
insured  state  banks  from  part  362  and 
place  them  in  subpart  G  of  pait  303.  The 
procedures  applicable  to  insured 
savings  associations  will  be 
consolidated  in  subpart  H  of  part  303. 
We  anticipate  that  the  proposed  changes 
to  part  303  will  be  published  for 
comment  within  90  days  of  today's 
publication.  At  that  time,  subparts  G 
and  H  of  part  303  will  be  designated  as 
the  place  where  the  text  of  subparts  E 
and  F  of  this  proposed  rule  eventually 
will  be  located. 

Part  362  of  the  FDIC's  regulations 
implements  the  provisions  of  section  24 
of  the  FDI  Act  (12  U.S.C.  1831a).  Section 
24  was  added  to  the  FDI  Act  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
With  certain  exceptions,  section  24 
limits  the  direct  equity  investments  of 
state  chartered  insiued  banks  to  equity 
investments  of  a  type  permissible  for 
national  banks.  In  addition,  section  24 
prohibits  an  insured  state  bank  firom 
directly,  or  indirectly  through  a 
subsidiary,  engaging  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  unless  the  bank  meets  its 
capital  requirements  and  the  FDIC 
determines  that  the  activity  will  not 
pose  a  significant  risk  to  the  appropriate 
deposit  insurance  fund.  The  FT)IC  may 
make  such  determinations  by  regulation 
or  order.  The  statute  requires 
institutions  that  held  equity  investments 
not  conforming  to  the  new  requirements 
to  divest  no  later  than  December  19, 
1996.  The  statute  also  requires  that 
banks  file  certain  notices  with  the  FDIC 
concerning  grandfathered  investments. 

Part  362  was  adopted  in  two  stages. 
The  provisions  of  the  current  regulation 
concerning  equity  investments  appeared 
in  the  Federal  Register  on  November  9, 
1992,  at  57  FR  53234.  The  provisions  of 
the  current  regulation  concerning 
activities  of  insured  state  banks  and 
their  majority-owned  subsidiaries 
appeared  in  the  Federal  Register  on 
December  8, 1993,  at  58  FR  64455. 

SecUon  303.13  of  the  FDIC's 
regulations  (12  CFR  303.13)  implements 
sections  28  and  18(m)  of  the  FDI  Act. 
Both  sections  were  added  to  the  FDI  Act 
by  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA).  While  section  28  of  the  FDI 
Act  and  section  24  of  the  FDI  Act  are 
similar,  there  are  a  number  of 


fundamental  differences  in  the  two 
provisions  which  caused  the 
implementing  regulations  to  differ  in 
some  respects. 

Section  18(m)  of  the  FDI  Act  (12 
U.S.C.  1828(m))  requires  state  and 
federal  savings  associations  to  provide 
the  FDIC  with  notice  30  days  before 
establishing  or  acquiring  a  subsidiary  or 
engaging  in  any  new  activity  through  a 
subsidiary.  Section  28  (12  U.S.C.  1831e) 
governs  the  activities  and  equity 
investments  of  state  savings  associations 
and  provides  that  no  state  savings 
association  may  engage  as  principal  in 
any  activity  of  a  type  or  in  an  amount 
that  is  impermissible  for  a  federal 
savings  association  unless  the  FDIC 
determines  that  the  activity  will  not 
pose  a  significant  risk  to  the  affected 
deposit  insiuance  fund  and  the  savings 
association  is  in  compliance  with  the 
fully  phased-in  capital  requirements 
prescribed  under  section  5(t)  of  the 
Home  Owners'  Loan  Act  (HOLA,  12 
U.S.C.  1464(t)).  Except  for  its 
investment  in  service  corporations,  a 
state  savings  association  is  prohibited 
from  acquiring  or  retaining  any  equity 
investment  that  is  not  permissible  for  a 
federal  savings  association.  A  state 
savings  association  may  acquire  or 
retain  an  investment  in  a  service 
corporation  of  a  type  or  in  an  amoimt 
not  permissible  for  a  federal  savings 
association  if  the  FDIC  determines  that 
neither  the  amount  invested  in  the 
service  corporation  nor  the  activities  of 
the  service  corporation  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund  and  the  savings 
association  continues  to  meet  the  fully 
phased-in  capital  requirements.  A 
savings  association  was  required  to 
divest  itself  of  prohibited  equity 
investments  no  later  than  July  1, 1994. 
Section  28  also  prohibits  state  and 
federal  savings  associations  &om 
acquiring  any  corporate  debt  security 
that  is  not  of  investment  grade 
(commonly  known  as  "junk  bonds"). 

Section  303.13  of  the  FDIC's 
regulations  was  adopted  as  an  interim 
final  rule  on  December  29, 1989  (54  FR 
53548).  The  FDIC  revised  the  rule  after 
reviewing  the  comments  and  the 
regulation  as  adopted  appeared  in  the 
Federal  Register  on  September  17. 1990 
(55  FR  38042).  The  regulation 
establishes  application  and  notice 
procedures  governing  requests  by  a  state 
savings  association  to  directiy,  or 
through  a  service  corporation,  engage  in 
activities  that  are  not  permissible  for  a 
federal  savings  association:  the  intent  of 
a  state  savings  association  to  engage  in 
permissible  activities  in  an  amount 
exceeding  that  permissible  for  a  federal 
savings  association:  or  the  intent  of  a 


state  savings  association  to  divest 
corporate  debt  securities  not  of 
investment  grade.  The  regulation  also 
establishes  procedures  to  give  prior 
notice  for  the  establishment  or 
acquisition  of  a  subsidiary  or  the 
conduct  of  n6w  activities  through  a 
subsidiary. 

Section  337.4  of  the  FDIC's 
regulations  (12  CFR  337.4)  governs 
securities  activities  of  Fiubsidiaries  of 
insured  state  nonmember  banks  as  well 
as  transactions  between  insured  state 
nonmember  banks  and  their  seciuities 
subsidiaries  and  affiliates.  The 
regulation  was  adopted  in  1984  (49  FR 
46723)  and  is  designed  to  promote  the 
safety  and  soundness  of  insured  state 
nonmember  banks  that  have 
subsidiaries  which  engage  in  securities 
activities  that  are  impermissible  for 
national  banks  under  section  16  of  the 
Banking  Act  of  1933  (12  U.S.C.  section 
24  seventh),  commonly  known  as  the 
Class-Steagall  Act.  It  requires  that  these 
subsidiaries  qualify  as  bona  fide 
subsidiaries,  establishes  transaction 
restrictions  between  a  bank  and  its 
subsidiaries  or  other  affiliates  that 
engage  in  securities  activities  that  are 
prohibited  for  national  banks,  requires 
that  an  insured  state  nonmember  bank 
give  prior  notice  to  the  FDIC  before 
establishing  or  acquiring  any  securities 
subsidiary,  requires  that  disclosures  be 
provided  to  securities  customers  in 
certain  instances,  and  requires  that  a 
bank's  investment  in  a  securities 
subsidiary  engaging  in  activities  that  are 
impermissible  for  a  national  bank  be 
deducted  fit)m  the  bank's  capital. 

On  August  23,  1996,  the  FDIC 
published  a  notice  of  proposed 
rulemaking  (61  FR  43486,  August  23, 
1996)  (August  proposed  rule)  to  amend 
part  362.  Under  the  proposed  rule  a 
notice  procedure  would  have  replaced 
the  application  currently  required  in  the 
case  of  real  estate  investment,  life 
insurance  and  annuity  investment 
activities  provided  certain  conditions 
and  restrictions  were  met.  The  proposed 
rule  set  forth  notice  processing 
procedures  for  real  estate,  life  insurance 
policies  and  annuity  contract 
investments  for  well-capitalized,  well- 
managed  insured  state  banks.  Under  the 
propcMal,  all  real  estate  activities  would 
be  required  to  be  conducted  in  a 
majority-owned  subsidiary,  while  life' 
insurance  policies  and  annuity  contracts 
could  be  held  directiy  or  through  a 
majority-owned  subsidiary.  Notices 
would  have  been  filed  witii  the 
appropriate  FDIC  regional  office.  The 
FT)IC  regional  office  would  have  had  60 
days  to  process  a  notice  under  the 
proposal,  with  a  possible  extension  of 
30  days.  If  the  FDIC  did  not  object  to  the 
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notice  prior  to  the  expiration  of  the 
notice  period  (or  any  extension),  the 
bank  could  have  proceeded  with  the 
investment  activity.  In  the  event  a  bank 
fell  out  of  compliance  with  any  of  the 
eligibility  conditions  after  starting  the 
activity,  it  would  have  been  required  to 
report  the  noncompliance  to  the 
appropriate  FDIC  regional  office  within 
10  business  days  of  the  occurrence. 

With  respect  to  investments  in  real 
estate  activities,  the  August  proposed 
rule  set  forth  9  conditions  which  banks 
would  have  had  to  meet  to  be  "eligible" 
for  the  notice  procedure.  These  9 
conditions  addressed  the  bank's  capital 
levels  and  financial  condition  (must  be 
well-capitalized  after  deducting 
investment  in  real  estate  and  must  have 
a  Uniform  Financial  Institutions  Rating 
System  (UFIRS)  ratijig  of  1  or  2),  how 
the  real  estate  activity  would  be 
conducted  (a  "bona  fide"  subsidiary 
which  oidy  engages  in  real  estate 
activities),  management  experience  and 
independence  of  the  real  estate 
subsidiary  (subsidiary  must  have 
management  with  real  estate  experience, 
a  written  business  plan,  and  at  least  one 
director  with  real  estate  experience  who 
is  not  an  employee,  officer  or  director  of 
the  bank),  and  placed  limits  on  bank 
transactions  with  the  subsidiary  and 
customers  (sections  23A  and  23B  of  the 
Federal  Reserve  Act  applied  to 
transactions  between  the  bank  and  its 
subsidiary  and  tying  and  insider 
transactions  were  prohibited).  The 
August  proposed  rule  also  set  forth  the 
contents  of  the  notice  that  was  to  be  sent 
to  the  FDIC  regional  office.  The  required 
information  included  7  items; 
information  regarding  the  proposed 
activity  (general  description  of  proposed 
real  estate  activity,  a  copy  of  the  written 
business  plan,  and  a  description  of  the 
subsidiary's  operations  including 
management's  expertise),  the  amount  of 
investment  and  impact  on  bank  capital 
(aggregate  amount  of  investment  in 
activity  and  pro  forma  effect  of 
deducting  such  investments  cm  the 
bank's  capital  levels)  and  the  bank's 
authority  to  engage  in  such  activity 
(copy  of  the  board  of  directors' 
resolution  authorizing  activity  and 
identification  of  state  law  permitting  the 
activity).  Under  the  August  proposal, 
the  regional  office  could  have  requested 
additional  information. 

After  coutidering  the  comments  to  the 
August  proposed  rule  and  reconsidering 
the  issues  imderlying  the  current 
regulation,  we  have  restructured  the 
approach  we  are  taking  under  part  362. 
As  a  result,  the  FDIC  withdrew  the 
August  proposed  nde,  which  is 
published  elsewhere  in  today's  Federal 
Register  in  favor  of  the  more 


comprehensive  approach  presenUy 
proposed. 

While  the  August  proposed  rule 
amended  existing  part  362,  the  ciurent 
proposal  would  replace  existing  part 
362.  Unlike  the  rule  proposed  in 
August,  the  current  proposal  is  not 
limited  to  considering  the  notice 
procedure  used  under  part  362.  In 
drafting  the  current  proposal,  we  have 
deleted  items  that  are  either  duplicative, 
imnecessary  due  to  the  passage  of  time, 
or  have  proven  unwarranted  given  our 
experience  in  implementing  section  24 
over  the  last  five  years.  In  addition,  we 
have  refined  the  notice  procedure  that 
was  proposed  in  August.  We  are  no 
longer  recommending  a  life  insurance 
policy  and  annuity  contract  investment 
notice  due  to  recent  guidance  provided 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  The  OCC's  guidance 
appears  to  eliminate  the  necessity  for  an 
application  with  res]}ect  to  virtually  all 
of  the  life  insurance  and  annuity 
investments  received  by  the  FDIC  in  the 
past.  While  Section  24  and  the  part  362 
application  process  would  continue  to 
apply  to  those  life  insurance  and 
annuity  investments  which  are 
impermissible  for  national  l)anks.  the 
FDIC  has  decided  that  there  is  no  need 
to  adopt  a  notice  process  that 
specifically  addrrases  what  we  expect  to 
be  an  extremely  small  niunber  of 
situations.  We  invite  comment  on 
whether  we  are  correct  in  concluding 
that  there  is  no  longer  a  need  for  a 
notice  process  for  life  insurance  and 
annuity  investments  which  are 
impermissible  for  national  banks. 

n.  Description  of  Pn^maal 

The  FDIC  proposes  to  divide  part  362 
into  six  subparts.  Before  describing  the 
reorganization  of  part  362,  we  would 
like  to  make  a  few  general  comments 
concerning  the  proposal.  First,  we 
moved  substantive  aspects  of  the 
regulation  that  were  formerly  found  in 
the  definitions  of  terms  like  "bona  fide 
subsidiary"  to  the  applicable  regulation 
text  This  reorganization  should  assist 
the  reader  in  understanding  and 
applying  the  regulation.  Second,  current 
part  362  contains  a  number  of 
provisions  relating  to  divesture.  We 
have  deleted  any  divestiture  provisions 
in  the  current  proposal  that  we  found  to 
be  unnecessary  due  to  the  passage  of 
time.  Third,  we  are  proposing  to 
combine  the  rules  covering  the  equity 
investments  of  banks  and  savings 
associations  into  part  362  and  to 
regulate  these  investments  as 
consistenUy  as  possible  given  the 
limitations  imposed  by  statute.  Fourth, 
unlike  the  regulations  promulgated  by 
the  Office  of  Thrift  Supervision  we  do 


not  distinguish  between  activities 
carried  out  by  a  first  tier  subsidiary  of 
a  savings  association  versus  a  lower-tier 
subsidiary.  Finally,  although  the  FDIC 
agrees  with  the  principles  applicable  to 
transactions  between  insured  depository 
institutions  and  its  affiliates  contained 
in  sections  23A  and  23B  of  the  Federal 
Reserve  Act  (12  U.S.C.  371c  and  371c- 
1),  our  experience  over  the  last  five 
years  in  applying  section  24  has  led  us 
to  conclude  that  extending  23A  and  23B 
by  reference  to  bank  subsidiaries  is 
inadvisable.  For  that  reason,  the 
proposed  regulation  does  not 
incorporate  sections  23  A  and  23B  of  the 
Federal  Reserve  Act  by  cross-reference; 
rather,  the  proposal  adapts  the 
principles  set  forth  in  sections  23A  and 
23B  to  the  bank/subsidiary  relationship 
as  appropriate.  In  drafting  the  proposed 
revision  to  part  362,  we  have  considered 
each  of  the  requirements  contained  in 
sections  23A  and  23B  in  the  context  of 
transactions  between  an  insured 
institution  and  its  subsidiary  and 
refined  the  restrictions  appropriately. 
The  FDIC  requests  comment  on  whether 
these  proposals  assist  in  the  application 
of  the  principles  of  23  A  and  23B  to  the 
subsidiaries  of  insured  depository 
institutions.  We  also  request  comment 
on  all  aspects  of  these  restrictions 
including  whether  this  approach  strikes 
a  better  balance  l)etween  caution  and 
commercial  reality  by  harmoniidng  the 
capital  deductions  and  the  principles  of 
23A  and  23B. 

Subpart  A  of  the  proposed  regulation 
would  deal  with  the  activities  and 
investments  of  Insured  state  banks. 
Except  for  those  sections  pertaining  to 
the  applications,  notices  and  related 
delegations  of  authority  (procedural 
provisions),  existing  part  362  would 
essentially  become  subpart  A  under  the 
current  proposal.  The  procedural 
provisions  of  existing  part  362  have 
been  transferred  to  subpart  E.  As 
proposed,  subpart  A  addresses  the     ■ 
activities  of  the  insured  state  bank  in 
§  362.3.  The  activities  carried  on  in  a 
subsidiary  of  the  insured  state  bank  are 
addressed  in  a  separate  section  (see 
§  362.4  in  the  proposed  regulation).  We 
are  soliciting  comment  on  whether  this 
reorganization  of  part  362  is  helpfid. 

The  ability  of  insured  state  banks  to 
engage  in  activities  as  principal  is 
directiy  linked  to  the  ability  of  a 
national  bank  to  engage  in  the  same  type 
of  activity.  National  banks  have  a 
limited  ability  to  hold  equity 
investments  in  real  estate.  Even  so,  if  a 
particular  real  estate  investment  has 
been  determined  to  be  permissible  for  a 
national  bank,  an  insured  state  bank 
only  needs  to  document  that 
determination  to  undertake  the 
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investment.  Insured  state  banks  that 
want  to  undertake  a  real  estate 
investment  which  is  impermissible  for  a 
national  bank  (or  continue  to  hold  the 
real  estate  investment  in  the  case  of 
investments  acquired  before  enactment 
of  section  24  of  the  FDI  Act),  must  file 
an  application  with  the  FDIC  for 
consent.  The  FDIC  may  approve  such 
appUcations  if  the  investment  is  made 
through  a  majority-owned  subsidiary, 
the  institution  meets  the  apphcable 
capital  standards  set  by  the  appropriate 
Federal  banking  agency  and  the  FDIC 
determines  that  the  activity  does  not 
pose  a  significant  risk  to  the  appropriate 
deposit  insurance  fund. 

The  FDIC  has  determined  that  real 
estate  investment  activities  may  pose 
significant  risks  to  the  deposit  insurance 
funds.  For  that  reason,  the  FDIC  is 
proposing  to  establish  standards  that  an 
insured  state  nonmember  bank  must 
meet  before  engaging  in  real  estate 
investment  activities  that  are  not 
permissible  for  a  national  bank.  Under 
a  safety  and  soundness  standard, 
subpart  B  of  the  proposed  regulation 
requires  insured  state  nonmember  banks 
to  meet  the  standards  established  by  the 
FDIC,  even  if  the  Comptroller  of  the 
Currency  determines  that  those 
activities  are  permissible  for  a  national 
bank  subsidiary.  Subpart  B  also  would 
estabhsh  modem  standards  for  insured 
state  nonmember  banks  to  govern 
transactions  between  those  insured  state 
nonmember  banks  that  are  not  afliUated 
with  a  bank  holding  company  (nonbank 
banks)  and  affihated  organizations 
conducting  securities  activities.  The 
existing  restrictions  on  these  securities 
activities  are  found  in  %  337.4  of  this 
chapter.  The  new  rule  will  only  cover 
those  entities  not  covered  by  orders 
issued  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB)  governing 
the  securities  activities  of  those  banks 
that  are  affiliated  with  a  bank  holding 
company  or  a  member  bank. 

Subpart  B  prohibits  an  insured  state 
nonmember  bank  not  affiliated  with  a 
company  that  is  treated  as  a  bank 
holding  company  (see  section  4(f)  of  the 
Bank  Holding  Company  Act.  12  U.S.C. 
1843(0).  from  becoming  affiliated  with  a 
company  that  directly  engages  in  the 
imderwriting  of  securities  not 
permissible  for  a  national  bank  unless 
the  standards  established  under  the 
proposed  regulation  are  met. 

Subpart  C  of  the  proposed  reg\ilation 
concerns  the  activities  and  investments 
of  insured  state  savings  associations. 
The  provisions  applicable  to  activities 
of  savings  associations  currently 
appearing  in  §  303.13  would  be  revised 


in  a  number  of  ways  and  placed  in  new 
subpart  C.  To  the  extent  possible, 
activities  and  mvestments  of  Insured 
state  savings  associations  would  be 
treated  consistently  with  the  treatment 
provided  insured  state  banks.  Thus,  we 
revised  a  number  of  definitions 
currently  contained  in  §  303.13  to  track 
the  definitions  used  in  subpart  A.  We 
request  comment  on  whether  the 
revisions  made  in  subpart  C  contribute 
to  the  efficient  operation  of  savings 
associations  and  their  service 
corporations  while  continuing  to 
implement  the  statutory  requirements. 

Subpart  D  of  the  proposal  requires 
that  an  insured  savings  association 
provide  a  30  day  notice  to  the  FDIC 
whenever  the  institution  establishes  or 
acquires  a  subsidiary  or  conducts  a  new 
activity  through  a  subsidiary.  Tills 
provision  does  not  alter  the  notice 
required  by  statute.  We  moved  this 
requirement  to  a  new  subpart  to 
accommodate  Federally  chartered 
savings  associations  by  limiting  the 
amount  of  regulation  text  they  would 
have  to  read  to  comply  with  this 
statutory  notice.  Comment  is  invited  on 
whether  this  separation  avoids 
confusion,  enhances  readability  and 
simplifies  compliance. 

Subparts  E  and  F  of  the  proposal  each 
contain  the  notice  and  application 
requirements  and  the  delegations  of 
authority  for  the  substantive  matters 
covered  by  the  proposal  for  insured 
state  banks  and  state  savings 
associations,  respectively. 

The  FDIC  requests  comments  about 
all  aspects  of  the  proposed  revision  to 
part  362.  In  addition,  the  FDIC  is  raising 
specific  questions  for  public  comment 
as  set  out  in  connection  with  the 
analysis  of  the  proposal  below. 

m.  Section  by  Section  Analysis 

A.  Subpart  A — Activities  of  Insured 
State  Banks 

Section  362.1  Purpose  and  Scope 

The  purpose  and  scope  of  subpart  A 
is  to  ensure  that  the  activities  and 
investments  undertaken  by  insured  state 
banks  and  their  subsidiaries  do  not 
present  a  significant  risk  to  the  deposit 
insurance  funds,  are  not  unsafe  and  are 
not  unsound,  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  are  otherwise  consistent  with  law. 
This  subpart  Implements  the  provisions 
of  section  24  of  the  FDI  Act  that  restrict 
and  prohibit  insured  state  banks  and 
their  subsidiaries  from  engaging  in 
activities  and  investments  of  a  type  that 
are  not  permissible  for  national  banks 
and  their  subsidiaries.  The  phrase 


"activity  permissible  for  a  national 
bank"  means  any  activity  authorized  for 
national  banks  under  any  statute 
including  the  National  Bank  Act  (12 
U.S.C.  21  et  seq.),  as  well  as  activities 
recognized  as  permissible  for  a  national 
bank  in  regulations,  official  circulars, 
bulletins,  orders  or  written 
interpretations  issued  by  the  OCC.  Hils 
subpart  governs  activities  conducted  "as 
principal"  and  therefore  does  not 
govern  activities  conducted  as  agent  for 
a  customer,  conducted  in  a  brokerage, 
custodial,  advisory,  or  administrative 
capacity,  or  conducted  as  trustee.  We 
moved  this  language  from  §  362.2(c)  of 
the  current  version  of  part  362  where 
the  term  "as  principal"  is  defined  to 
mean  acting  other  than  as  agent  for  a 
customer,  acting  as  trustee,  or 
conducting  an  activity  in  a  brokerage, 
custodial  or  advisory  capacity.  The 
FDIC  previously  described  this 
definition  as  not  covering,  for  example, 
acting  as  agent  for  the  sale  of  Insurance, 
acting  as  agent  for  the  sale  of  securities, 
acting  as  agent  for  the  sale  of  real  estate, 
or  acting  as  agent  in  arranging  for  travel 
services.  Likewise,  providing 
safekeeping  services,  providing  personal 
financial  planning  services,  and  acting 
as  trustee  were  described  as  not  being 
"as  principal"  activities  writhin  the 
meaning  of  this  definition.  In  contrast, 
real  estate  development,  insurance 
underwriting,  issuing  annuities,  and 
securities  underwriting  would 
constitute  "as  principal"  activities. 
Further,  for  example,  travel  agency 
activities  have  not  been  brought  within 
the  scope  of  part  362  and  would  not 
require  prior  consent  from  the  FDIC 
even  though  a  national  bank  is  not 
permitted  to  act  as  travel  agent.  This 
result  obtains  from  the  fact  that  the  state 
bank  would  not  be  acting  "as  prindpal" 
in  providing  those  services.  Thus,  the 
fact  that  a  national  bank  may  not  engage 
in  travel  agency  activities  would  be  of 
no  consequence.  Of  course,  state  banks 
would  have  to  be  authorized  to  engage 
in  travel  agency  activities  under  state 
law.  We  Intend  to  continue  to  interpret 
section  24  and  part  362  as  excluding 
any  coverage  of  activities  being 
conducted  as  agent.  To  highlight  this 
issue,  provide  clarity  and  alert  the 
reader  of  this  rule  that  activities  being 
conducted  as  agent  are  not  within  the 
scope  of  section  24  and  part  362,  we 
have  moved  this  language  to  the 
purpose  and  scope  paragraph.  We 
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request  comment  on  whether  moving 
this  language  to  the  purpose  and  scope 
paragraph  assists  users  of  this  rule  in 
interpreting  its  parameters.  We  also 
invite  comment  on  whether  the  "as 
principal"  definition  still  would  be 
necessary. 

Equity  Investments  acquired  in 
connection  with  debts  previously 
contracted  (DPC)  that  are  held  within 
the  shorter  of  the  time  limits  prescribed 
by  state  or  federal  law  are  not  subject  to 
the  limitations  o£this  subpart.  The 
exclusion  of  equity  investments 
acquired  in  connection  with  DPC  has 
been  moved  from  the  definition  of 
"Equity  investment"  to  the  purpose  and 
scope  paragraph  to  highlight  this  issue, 
provide  cleuity  and  alert  the  reader  of 
this  rule  that  these  investments  are  not 
within  the  scope  of  section  24  and  part 
362.  However,  the  intent  of  the  Insured 
state  bank  in  holding  equity  investments 
acquired  in  connection  with  DPC 
continues  to  be  relevant  to  the  analysis 
of  whether  the  equity  investment  is 
permitted.  Interests  taken  as  DPC  are 
excluded  from  the  scope  of  this 
regulation  provided  that  the  interests 
are  not  held  for  investment  purposes 
and  are  not  held  longer  than  the  shorter 
of  any  time  limit  on  holding  such 
interests  (1)  set  by  applicable  state  law 
or  regulation  or  (2)  the  maximum  time 
limit  on  holding  such  Interests  set  by 
applicable  statute  for  a  national  bank. 
The  result  of  the  modification  would  be 
to  make  it  clear,  for  example,  that  real 
estate  taken  DPC  may  not  be  held  for 
longer  than  10  years  (see  12  U.S.C.  29) 
or  any  shorter  period  of  time  set  by  the 
state.  In  the  case  of  eqvuty  securities 
taken  DPC.  the  bank  must  divest  the 
equity  securities  "within  a  reasonable 
time"  (l.e,  as  soon  as  possible  consistent 
with  obtaining  a  reasonable  return)  (see 
OCC  Interpretive  Letter  No.  395,  August 
24. 1987,  (1988-89  Transfer  Binder)  Fed 
Banking  L.  Rep.  (CCH)  p.  85,619,  which 
interprets  and  applies  the  National  Bank 
Act)  or  no  later  than  the  time  permitted 
under  state  law  if  that  time  period  is 
shorter. 

In  addition,  any  interest  takra  DPC 
may  not  be  held  for  investment 
purposes.  For  example,  while  a  bank 
may  be  able  to  expend  monies  in 
connection  with  DPC  property  and/or 
take  other  actions  with  regard  to  that 
property,  if  those  expenditures  and 
actions  are  specidative  in  nature  or  go 
beyond  what  is  necessary  and  prudent 
in  order  for  the  bank  to  recover  on  the 
loan,  the  property  will  not  fall  within 
the  DPC  exclusion.  The  FDIC  expects 
that  bank  management  will  docimient 
that  DPC  property  is  being  actively 
marketed  and  cunrent  appraisals  or 
other  means  of  establishing  fiair  market 


value  may  be  used  to  support 
management's  decision  not  to  dispose  of 
property  if  offera  to  purchase  the 
property  have  been  received  and 
rejected  by  management. 

Similarly  to  highlight  this  issue, 
provide  clarity  and  alert  the  reader  of 
this  rule,  we  have  moved  to  the  purpose 
and  scope  paragraph  the  language 
governing  any  interest  in  real  estate  in 
which  the  real  property  is  (a)  used  or 
intended  in  good  friith  to  be  used  within 
a  reasonable  time  by  an  insured  state 
bank  or  its  subsidiaries  as  offices  or 
related  facilities  for  the  conduct  of  its 
business  or  future  expansion  of  its 
business  or  (b)  used  as  public  welfare 
investments  of  a  type  permissible  for 
national  banks.  In  the  case  of  real 
property  held  for  use  at  some  time  in 
the  future  as  premises,  the  holding  of 
the  property  must  reflect  a  bona  fide 
intent  on  the  part  of  the  bank  to  use  the 
property  in  the  future  as  premises.  We 
are  not  aware  of  any  statutory  time 
frame  that  applies  in  the  case  of  a 
national  bank  which  limits  the  holding 
of  such  property  to  a  specific  time 
period.  Therefore,  the  issue  of  the 
precise  time  frame  under  which  future 
premises  may  be  held  without 
implicating  part  362  must  be  decided  on 
a  case-by-case  basis.  If  the  holding 
period  allowed  for  under  state  law  is 
longer  than  what  the  FDIC  determines  to 
be  reasonable  and  consistent  with  a 
bona  fide  intent  to  use  the  property  for 
future  premises,  the  bank  will  be  so 
Informed  and  will  be  required  to 
convert  the  property  to  use,  divest  the 
property,  or  apply  for  consent  to  hold 
the  property  through  a  majority-owned 
subsidiary  of  the  bank.  We  note  that  the 
OCC's  regulations  indicate  that  real 
property  held  for  future  premises 
should  "normally"  be  eonverted  to  use 
within  five  yeara  after  which  time  it  will 
be  considered  other  real  estate  owned 
and  must  be  actively  marketed  and 
divested  in  no  later  than  ten  years.  (12 
CFR  34).  We  understand  that  the  time 
periods  set  forth  in  the  OCC's  regulation 
reflect  safety  and  soundness 
determinations  by  that  agency.  As  such, 
and  in  keeping  with  what  has  been  to 
date  the  FDIC's  posture  with  regard  to 
safety  and  soundness  determinations  of 
the  OCC.  the  FDIC  will  substitute  its 
own  judgment  to  determine  when  a 
reasonable  time  has  elapsed  for  holding 
the  propm^. 

A  subsidiary  of  an  insured  state  bank 
may  not  engage  in  real  estate  investment 
activities  not  permissible  for  a 
subsidiary  of  a  national  bank  unless  the 
bank  is  in  compliance  with  applicable 
capital  standards  and  the  FDIC  has 
determined  that  the  activity  poses  no 
significant  risk  to  the  deposit  insurance 


fund.  Subpart  A  provides  standards  for 
real  estate  investment  activities  that  are 
not  permissible  for  a  subsidiary  of  a 
national  bank.  Because  of  safety  and 
soundness  concerns  relating  to  real 
estate  investment  activities,  subpart  B 
reflects  special  rules  for  subsidiaries  of 
insured  state  nonmember  banks  that 
engage  in  real  estate  investment 
activities  of  a  type  that  are  not 
permissible  for  a  national  bank  but  may 
be  otherwise  permissible  for  a 
subsidiary  of  a  national  bank. 

The  FDIC  intends  to  allow  insured 
state  banks  and  their  subsidiaries  to 
undertake  safe  and  sound  activities  and 
Investments  that  do  not  present  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law.  This  subpart 
does  not  authorize  any  insured  state 
bank  to  make  investments  or  to  conduct 
activities  that  are  not  authorized  or  that 
are  prohibited  by  either  state  or  fsderal 
law. 

Section  382.2    Definitions 

Revised  subpart  A  §  362.2  contains — 
definitions.  We  have  left  most  of  the 
definitions  unchanged  or  edited  them  to 
enhance  clarity  or  readability  without 
changing  the  meaning. 

To  standardize  as  many  definitions  as 
possible,  we  have  incorporated  several 
definitions  from  section  3  of  the  FDI  Act 
(12  U.S.  C.  1813).  These  definitions  are 
"Bank,"  "State  bank."  "Savings 
association,"  "State  savings 
association,"  "Depository  institution," 
"Insured  depository  institution," 
"Insured  state  bank,"  "Federal  savings 
association,"  and  "Insured  state 
nonmember  bank."  This  standardization 
required  that  we  delete  the  definitions 
of  "depository  institution"  and  "insured 
state  bank"currentiy  found  In  part  362. 
No  substantive  change  was  intended  by 
this  change.  The  definitions  that  were 
added  by  this  change  are  "Bank,"  "State 
bank,"  "Savings  association,"  "State 
savings  association,"  "Insured 
depository  institution,"  "Federal 
savings  association."  and  "Insured  state 
nonmember  bank."  These  definitions 
were  added  to  provide  clarity 
throughout  the  proposed  part  362 
because  we  are  incorporating  so  many 
definitions  from  subpart  A  into  subpart 
B  governing  safety  and  soundness 
concerns  of  insured  state  nonmanber 
banks,  subpart  C  governing  the  activities 
of  state  savings  associations,  and 
subpart  D  governing  subsidiaries  of  all 
savings  associations.  We  Invite 
comment  on  whether  readera  view  these 
definitions  as  needing  further  changes 
to  enhance  clarity  and  readability.  We 
also  invite  comment  on  whether  any  of 
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the  changes  we  have  made  may  have 
changed  the  substance  of  the  regiilation 
in  ways  that  we  may  not  have  intended. 

The  definiticas  that  have  been  left 
unchanged  or  edited  to  enhance  clarity 
or  readability  without  changing  the 
meaning  are  the  following:  "Control," 
"Extension  of  credit,"  "Executive 
officer,"  "Director,"  "Principal 
shareholder,"  "Related  interest," 
"National  Securities  exchange," 
"Residents  of  state."  "Subsidiary."  and 
"Tier  one  capital."  We  invite  comment 
on  whether  readers  view  these 
definitions  as  needing  further  changes 
to  enhance  clarity  and  readability.  We 
also  invite  ciHnment  on  whether  any  of 
the  changes  we  have  made  may  have 
changed  the  substance  of  the  regulation 
in  ways  that  we  may  not  have  intended. 

The  name  of  one  definition  has  been 
simplified  without  substantively 
changing  the  meaning  of  the  definition. 
That  definition  is  currently  found  in 
§  362.2(g)  and  is  described  as  follows 
"An  insured  state  bank  will  be 
considered  to  convert  its  charter."  We 
moved  this  definition  to  §  362.2(e)  and 
call  this  definition,  "Convert  its 
charter."  The  substance  of  the  definition 
is  intended  to  remain  unchanged  by  this 
revised  language.  We  invite  comment  on 
whether  readers  view  the  change  in  this 
definition  as  needing  any  further 
changes  to  enhance  clarity  and 
readability.  We  also  invite  comment  on 
whether  any  of  the  changes  we  have 
made  to  this  definition  may  have 
changed  the  substance  of  the  regulation 
in  ways  that  we  may  not  have  intended. 

Although  most  of  the  definitions  as 
set  out  in  the  proposal  are  the  same  or 
virtually  unchanged,  a  few  of  the 
definitions  in  the  proposal  have  been 
substantively  revised.  The  proposed 
changes  to  these  definitions  are 
discussed  below. 

We  deleted  the  definitions  of 
"Activity  permissible  for  a  national 
bank."  "An  activity  is  considered  to  be 
conducted  as  principal,"  and  "Equity 
investment  permissible  for  a  national 
bank."  We  moved  the  substance  of  the 
information  that  was  contained  in  these 
definitions  into  the  scope  paragraph  In 
§  362.1.  We  thought  that  including  the 
information  that  was  in  these 
definitions  in  the  scope  paragraph  made 
the  coverage  of  the  rule  clearer  to  the 
reader  and  was  consistent  with  the 
purpose  of  the  scope  paragraph.  We 
expect  that  some  readers  may  save  time 
by  realizing  sooner  that  the  regiilation 
may  be  inapplicable  to  conduct 
contemplated  by  a  particular  bank.  We 
also  thought  that  the  reader  might  be 
more  likely  to  consider  the  scope 
paragraph  than  to  consider  the 
definition  section  when  reading  the  rule 


to  determine  its  applicability.  We 
concluded  that  it  would  be  unnecessary 
to  duplicate  this  same  information  in 
the  definition  section.  We  invite 
comment  on  whether  readers  prefer  to 
see  these  concepts  in  the  scope 
paragraph  and  whether  readers  also 
would  prefer  to  see  these  concepts 
defined. 

We  deleted  the  definition  of  "Equity 
interest  in  real  estate"  and  moved  the 
recitation  of  the  permissibility  of 
owning  real  estate  for  bank  premises 
and  future  premises,  owning  real  estate 
for  public  welfare  investments  and 
owning  real  estate  from  DPC  to  the 
scope  paragraph  for  the  reasons  stated 
in  the  preceding  paragraph.  These 
activities  are  permissible  for  national 
banks  and  we  thought  that  it  was 
unnecessary  to  continue  to  restate  this 
information  in  the  definition  section  of 
the  regulation.  No  substantive  change  is 
intended  by  this  simplification  of  the 
language.  In  addition,  we  determined 
that  the  remainder  of  the  definition  of 
"Equity  interest  in  real  estate"  did  little 
to  enhance  clarity  or  understanding; 
therefore,  we  are  relying  on  the  language 
defining  "Equity  investment"  to  cover 
real  estate  investments.  We  conformed 
the  definition  of  "Equity  investment"  by 
deleting  the  reference  to  the  deleted 
definition  of  "Equity  interest  in  real 
estate."  No  substantive  change  is 
intended  by  shortening  this  langiiage. 
We  invite  comment  on  whether  the 
readers  view  the  definition  of  "Equity 
interest  in  real  estate"  as  necessary  to 
enhance  clarity  and  readability  on  these 
issues  as  well  as  whether  readers  prefer 
seeing  these  concepts  in  the  scope 
paragraph. 

The  remainder  of  the  definition  of 
"Equity  investment"  has  been  shortened 
and  edited  to  enhance  readability.  We 
intend  no  substantive  change  by 
shortening  this  language.  This  concept 
is  intended  to  encompass  an  investment 
in  an  equity  security  or  real  estate  as  it 
does  in  the  current  definition.  We  invite 
comment  on  the  changes  to  this 
definition  and  whether  any  further 
changes  are  needed. 

With  regard  to  the  definition  of 
"Equity  security,"  we  modified  this 
definition  by  deleting  the  references  to 
permissible  national  bank  holdings  such 
as  equity  securities  being  held  as  a 
result  of  a  foreclosure  or  other 
arrangements  concerning  debt 
previously  contracted.  Language 
discussing  the  exclusion  of  DPC  and 
other  investments  that  are  {>ermissible 
for  national  banks  has  been  relocated  to 
the  scope  paragraph  for  the  reasons 
stated  above.  Thus,  the  equity 
investment  definitions  no  longer 
include  these  references.  We  intend  no 


substantive  change  through  the  deletion 
of  this  redundant  language.  We  invite 
comment  on  whether  any  ambiguity  or 
unintended  change  in  the  meaning  may 
be  created  by  removing  this  language 
from  the  definition. 

We  added  a  shorter  definition  of 
"Real  estate  investment  activity" 
meaning  any  interest  in  real  estate  held 
directly  or  indirectly  that  is  not 
permissible  for  a  national  bank.  This 
term  is  used  in  §  362.4(b)(5)  of  subpart 
A  and  in  §  362.7  of  subpart  B  which 
contains  safety  and  soundness 
restrictions  on  real  estate  activities  of 
subsidiaries  of  insured  state  noamember 
banks  that  may  be  deemed  to  be 
permissible  for  operating  subsidiaries  of 
national  banks  that  would  not  be 
permissible  for  a  national  bank,  itself. 
We  invite  comment  on  this  definition, 
including  its  meaning  and  clarity  as 
well  as  the  underlying  safety  and 
soundness  proposal  in  subpart  B.  We 
specifically  invite  comment  on  the 
exclusion  of  real  estate  leasing  from  the 
definition  of  real  estate  investment 
activity.  The  proposal  has  eliminated 
real  estate  leasing  from  the  definition  of 
real  estate  investment  activity  in  order 
to  assure  that  banks  using  the  notice 
procedure  are  not  getting  involved  in  a 
commercial  business.  The  notice 
procedures  are  designed  for  institutions 
that  wish  to  hold  parcels  of  real  estate 
for  ultimate  sale.  If  an  institution  wishes 
to  hold  the  property  to  lease  it  for 
ongoing  business  purposes,  we  believe 
the  proposal  should  be  considered 
imder  the  application  process. 

We  deleted  the  definitions  of 
"Investment  in  department"  and 
"Department"  because  we  thought  they 
were  no  longer  needed  in  the  revised 
regulation  text.  The  core  standards 
applicable  to  a  department  of  a  bank  are 
set  out  in  detail  in  §  362.3(c)  and 
defining  the  term  "Department"  no 
longer  seems  to  be  necessary.  Regarding 
the  definition  of  "Investment  in 
department."  we  also  considered  this 
definition  unnecessary.  We  believe  that 
if  a  calculation  of  "Investment  in 
department"  needs  to  be  made,  we  will 
defier  to  state  law  on  this  issue^We 
invite  comment  on  whether  the  readers 
view  these  definitions  as  necessary  to 
enhance  clarity  and  readability  on  these 
issues.  We  also  request  comment  on 
whether  deference  to  state  law  on  this 
investment  issue  would  cause  any 
unintended  consequences  that  we  have 
not  foreseen. 

Similarly,  we  deleted  the  definition  of 
"Investment  in  subsidiary"  because  the 
definition  is  no  longer  needed  in  the 
revised  regulation  text.  The  core 
standards  applicable  to  an  insured  state 
bank  and  its  subsidiary  make  a 
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definition  of  "Investment  in  subsidiary" 
superfluous.  The  core  standards 
contained  in  §  362.4(c)  set  out  the 
requirements  in  detail.  Therefore, 
defining  the  term  "Investment  in 
subsidiary"  no  longer  seems  to  be 
necessary.  We  invite  comment  on 
whether  the  readera  view  this  definition 
or  a  similar  definition  as  necessary  to 
enhance  clarity  and  readability  on  these 
issues. 

We  deleted  the  definition  of  "bona  ■ 
fide  subsidiary"  and  chose  to  make 
similar  characteristics  part  of  the 
eligible  subsidiary  criteria  in 
§  362.4(c)(2).  We  thought  that  including 
these  criteria  as  a  part  of  the  substantive 
regulation  text  in  that  subsection,  rather 
than  as  a  definition,  makes  reading  the 
rule  easier  and  the  meaning  clearer.  We 
invite  comment  on  whether  readera 
prefer  to  see  this  concept  set  forth  in  the 
substantive  section  of  the  rule  or  the 
definition  section  and  whether  readera 
believe  any  additional  definition  is 
necessary  to  enhance  clarity  and 
readability. 

The  proposal  substitutes  the  current 
definition  of  "Lower  income"  with  a 
cross  reference  in  §  362.3(a)(2)(ii)  to  the 
definition  of  "low  income"  and 
"moderate  income"  as  used  for 
purposes  of  part  345  of  the  FDIC's 
regulations  (12  CFR  345)  which 
implements  the  Community 
Reinvestment  Act  (CRA).  12  U.S.C. 
2901.  et  seq.  Under  part  345,  "low 
income"  means  an  individual  income 
that  is  less  than  50  percent  of  the  area 
median  income  or  a  median  family 
income  that  is  less  than  50  percent  in 
the  case  of  a  census  tract  or  a  block 
niimbering  area  delineated  by  the 
United  States  Census  in  the  most  recent 
decennial  census.  "Moderate  income" 
means  an  individual  income  that  is  at 
least  50  percent  but  less  than  80  percent 
of  the  area  median  or  a  median  family 
income  that  is  at  least  50  but  less  than 
80  percent  in  the  case  of  a  census  tract 
or  block  numbering  area. 

The  definition  "Lower  income"  is 
relevant  for  purposes  of  applying  the 
exception  in  the  regulation  which 
allows  an  insured  state  bank  to  be  a 
partner  in  a  limited  partnerahip  whose 
sole  purpose  is  direct  or  indirect 
investment  in  the  acquisition, 
rehabilitation,  or  new  construction  of 
qualified  housing  projects  (housing  for 
lower  income  persons).  As  we  anticipate 
that  insured  state  banks  would  seek  to 
use  such  investments  in  meeting  their 
community  reinvestment  obligations, 
the  FDIC  is  of  the  opinion  that 
conforming  the  definition  of  lower 
income  to  that  used  for  CRA  purposes 
will  benefit  banks.  We  note  that  the 
change  will  have  the  effect  of  expanding 


the  housing  projects  that  qualify  for  the 
exception.  We  invite  comment  on  this 
change. 

We  have  simplified  the  definition  of 
the  term  "Activity."  As  modified  the 
definition  includes  all  investments. 
Where  equity  investntients  are  intended 
to  be  excluded,  we  expressly  exclude 
those  investments  in  the  regulation  text. 
We  invite  comment  on  whether  the 
modification  to  the  definition  enhances 
clarity  or  whether  the  longer  definition 
found  in  the  cumnt  regulation  should 
be  reinstated.  In  particular,  we  invite 
comment  on  whether  the  definition 
should  be  modified  to  take  into  account 
in  some  fashion  a  recent  interpretation 
by  the  agency  under  which  it  was 
determined  that  the  act  of  mnlcing  a 
political  campaign  contribution  does 
not  constitute  an  "activity"  for  purposes 
of  part  362.  The  interpretation  uses  a 
three  prong  test  to  help  determine 
whether  particular  conduct  should  be 
considered  an  activity  and  therefore 
subject  to  review  under  part  362  if  the 
conduct  is  not  permissible  for  a  national 
bank.  If  at  least  two  of  the  tests  yield  a 
conclusion  that  the  conduct  is  part  of 
the  authorized  conduct  of  business  by 
the  bank,  the  better  conclusion  is  that 
the  conduct  is  an  activity.  Firat,  any 
conduct  that  is  an  integral  part  of  the 
business  of  banking  as  well  as  any 
conduct  which  is  closely  related  or 
incidental  to  banking  should  be 
considered  an  activity  .  In  applying  this 
test  it  is  important  to  focus  on  what 
banks  do  that  makes  them  different  from 
other  types  of  businesses.  For  example, 
lending  money  is  clearly  an  "activity" 
for  purposes  of  part  362.  The  second  test 
asks  whether  the  conduct  is  merely  a 
corporate  function  as  opposed  to  a 
banking  function.  For  example,  paying 
dividends  to  sharefaoldera  is  primarily  a 
general  corporate  function  and  not  one 
associated  with  banking  because  of 
some  unique  characteristic  of  banking  as 
a  business.  Generally,  activities  that  are 
not  general  corporate  functions  will 
involve  interaction  between  the  bank 
and  its  customers  rather  than  its 
employees  or  shareholdera.  The  third 
test  asks  whether  the  conduct  involves 
an  attempt  by  the  bank  to  generate  a 
profit.  For  example,  banks  make  loans 
and  accept  deposits  in  an  effort  to  make 
money.  However,  contracting  with 
another  company  to  generate  monthly 
customer  statements  should  not  be 
considered  to  be  an  activity  unto  itself 
as  it  simply  is  entered  into  in  support 
of  the  "activity"  of  taking  deposits.  We 
also  invite  any  other  comments  that 
would  make  this  definition  easier  to 
understand  and  apply. 

The  proposal  modifies  the  definition 
of  "Company"  to  add  limited  liability 


companies  to  the  list  of  entities  that  will 
be  considered  a  company.  This  change 
in  the  definition  is  being  proposed  in 
recognition  of  the  creation  of  limited 
liability  companies  and  their  growing 
prevalence  in  the  market  place.  We 
invite  comment  on  whether  this 
addition  to  the  list  of  forms  of  business 
enterprise  is  appropriate  and  whether 
we  should  add  any  more  forms  of 
business  enterprise. 

The  FDIC  has  changed  the  definition 
of  "Significant  risk  to  the  fund"  by 
adding  the  second  s«)tence  that  clarifies 
that  this  definition  includes  the  risk  that 
may  be  present  either  when  an  activity 
or  an  equity  investment  contributes  or 
may  contribute  to  the  decline  in 
condition  of  a  particular  state-chartered 
depository  institution  or  when  a  type  of 
activity  or  equity  investment  is  found  by 
the  FDIC  to  contribute  or  potentially 
contribute  to  the  deterioration  of  the 
overall  condition  of  the  hanking  system. 
We  invite  comment  on  whether  the 
definition  should  be  modified  in  some 
other  manner  and  if  so  how.  Our 
interpretation  of  the  definition  remains 
unchanged.  Significant  risk  to  the 
deposit  insurance  fund  shall  be 
underetood  to  be  present  whenever 
there  is  a  high  probability  that  any 
insurance  fund  administered  by  the 
FDIC  may  suffer  a  loss.  The  preamble 
accompanjring  the  adoption  of  this 
definition  in  final  indicated  that  the 
FDIC  recognized  that  no  investment  or 
activity  may  be  said  to  be  without  risk 
under  all  circiimstances  and  that  such 
fact  alone  will  not  cause  the  agency  to 
determine  that  a  particular  activity  or 
investment  poses  a  significant  risk  of 
loss  to  the  fund.  The  emphasis  rather  is 
on  whether  there  is  a  high  degree  of 
likelihood  imder  all  of  the 
circumstances  that  an  investment  or 
activity  by  a  particular  bank,  or  by 
banks  in  general  or  in  a  given  market  or 
region,  may  ultimately  produce  a  loss  to 
either  of  die  funds.  The  relative  or 
absolute  size  of  the  loss  that  is  projected 
in  comparison  to  the  fund  will  not  be 
determinative  of  the  issue.  The 
preamble  indicated  that  the  definition  is 
consistent  with  and  derived  from  the 
legislative  history  of  section  24  of  the 
FDI  Act.  Previously,  the  FDIC  rejected 
the  suggestion  that  risk  to  the  fund  only 
be  foimd  if  a  particular  activity  or 
investment  is  expected  to  result  in  the 
imminent  failure  of  a  bank.  The 
suggestion  was  rejected  as  the  FDIC 
determined  at  that  time  that  it  was 
appropriate  to  approach  the  issue 
conservatively.  We  think  that  this 
conservatism  is  more  clearly  articulated 
in  this  modification  to  the  definition. 
We  invite  comments  on  whether  this 
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additional  language  is  necessary  and 
whether  any  other  language  should  be 
added. 

We  re-defined  the  tenn  "Well- 
capitalized"  to  incorporate  the  same 
meaning  set  forth  in  part  325  of  this 
chapter  for  an  insured  state  nonmember 
bank.  For  other  state-chartered 
depository  institutions,  the  term  "well- 
capitalized"  has  the  same  meaning  as 
'set  forth  in  the  capital  regulations 
adopted  by  the  appropriate  Federal 
banking  agency.  We  decided  that  it 
would  simplify  the  calculations  for  the 
various  state-chartered  dei>ository 
institutions  if  the  capital  definition 
imported  the  definitions  used  by  those 
institutions  when  they  deal  with  their 
appropriate  Federal  banking  agency.  We 
deleted  the  other  terms  defined  under 
§  362.2(x)  as  unnecessary  due  to  the 
changes  in  the  regulation  text.  We  invite 
comment  on  whether  we  have  missed 
an  item  that  still  needs  to  be  included 
in  this  definition. 

We  added  definitions  of  the  following 
terms:  "Change  in  control," 
"Institution,"  "Majority-owned 
subsidiary,"  "Security"  and  "State- 
chartered  depository  institution." 

Under  section  24  of  the  FDI  Act,  the 
grandfather  with  respect  to  common  or 
preferred  stock  listed  on  a  national 
securities  exchange  and  shares  of 
registered  investment  companies  ceases 
to  apply  if  the  bank  undergoes  a  change 
in  control.  The  phrase  "Change  in 
control"  is  defined  for  the  purposes  of 
part  362  in  what  is  currently 
§  362.3(b)(4)(ii)  of  the  regidation.  Under 
the  proposal,  the  definition  is  relocated 
into  the  definitions  section  and 
modified. 

Under  the  current  regulation  a 
"Change  in  control"  that  will  result  in 
the  loss  of  the  grandfather  is  defined  to 
mean  a  transaction  in  which  the  bank 
converts  its  charter,  undergoes  a 
transaction  which  requires  a  notice  to  be 
filed  under  section  7(j)  of  the  FDI  Act 
(12  U.S.C.  1817(j))  except  a  transaction 
which  is  presumed  to  be  a  change  in 
control  for  the  purposes  of  that  section 
under  FDIC's  regiilations  implementing 
section  7(j),  any  transaction  subject  to 
section  3  of  the  Bank  Holding  Company 
Act  ( 12  U.S.C.  1842)  otiier  than  a  one 
bank  holding  company  formation,  a 
transaction  in  which  the  bank  is 
acquired  by  or  merged  into  a  bank  that 
is  not  eligible  for  the  grandfather,  or  a 
transaction  in  which  control  of  the 
bank's  parent  company  changes.  The 
proposal  would  narrow  the  definition  of 
"Change  in  control"  by  defining  the 
phrase  to  only  encompass  transactions 
subject  to  section  7(j)  of  the  FDI  Act 
(except  for  transactions  which  trigger 
the  presumptions  under  FDIC's 


regulations  implementing  section  7(j)  or 
the  FRB's  regulations  implementing 
section  7(j))  and  transactions  in  which 
the  bank  is  acquired  by  or  merged  into 
a  bank  that  is  not  eligible  for  the 
grandfather.  This  definition  change  will 
narrow  the  instances  in  which  a  bank 
may  lose  its  grandfathered  ability  to 
invest  in  common  or  preferred  stock 
listed  on  a  national  securities  exchange 
and  shares  of  registered  investment 
companies.  It  is  our  belief  that  the 
revised  definition,  if  adopted,  will  more 
closely  approximate  when  a  true  change 
in  control  has  occurred. 

We  added  a  definition  of  "Institution" 
and  defined  it  to  mean  the  same  as  a 
"state-chartered  depository  Institution" 
to  shorten  the  drafting  of  the  rule, 
particularly  for  those  items  that  are 
applicable  to  both  insured  state  banks 
and  insured  state  savings  associations. 
This  definition  is  intended  to  enhance 
readability.  We  invite  comment  on 
whether  this  definition  creates  any 
confusion  or  ambiguity. 

We  added  a  definition  of  "Majority- 
owned  subsidiary"  and  defined  it  to 
mean  any  corporation  in  which  the 
parent  insured  state  bank  owns  a 
majority  of  the  outstanding  voting  stock. 
We  added  this  definition  to  clarify  our 
intention  that  the  expedited  notice 
procedures  only  be  available  when  an 
insured  state  bank  interposes  an  entity 
that  gives  limited  liability  to  the  parent 
institution.  We  interpret  Congress's 
intention  in  imposing  the  majority- 
owned  subsidiary  requirement  in 
section  24  of  the  FDI  Act  to  generally 
require  that  such  a  subsidiary  provide 
limited  liability  to  the  insured  state 
bank.  Thiis,  except  in  unusual 
circumstances,  we  have  and  will  require 
majority-owned  subsidiaries  to  adopt  a 
form  of  business  that  provides  limited 
liability  to  the  parent  bank.  In  assessing 
our  experience  with  applications,  we 
have  determined  that  the  notice 
procedure  will  be  available  only  to 
banks  that  engage  in  activities  through 
a  majority-owned  subsidiary  that  takes 
the  corporate  form  of  business.  We 
welcome  applications  that  may  take  a 
different  form  of  business  such  as  a 
limited  partnership  or  limited  liability 
company,  but  would  like  to  develop 
more  experience  with  appropriate 
separations  to  protect  the  bank  from 
liability  under  these  other  forms  of 
business  enterprise  through  the 
application  process  before  including 
these  entities  in  a  notice  procedure.  We 
have  decided  that  there  may  have  been 
an  ambiguity  in  the  notice  provisions 
we  proposed  for  comment  and 
published  August  23.  1996.  in  the 
Federal  Register  at  61  FR  43486.  We 
intended  that  an  entity  eligible  for  the 


notice  procedure  be  in  corporate  form 
and  implied  that  requirement  by 
incorporating  the  bona  fide  subsidiary 
requirements  that  included  references  to 
a  board  of  directors.  The  addition  of  this 
definition  should  make  our  intention 
clear  that  the  notice  procedure  requires 
a  majority-owned  subsidiary  to  take  the 
corporate  form.  We  invite  comment  on 
this  definition,  our  substantive  decision 
to  require  the  corporate  form  for  a 
majority-owned  subsidiary  of  an  insured 
state  bank  using  the  notice  procedures, 
and  our  decision  to  exclude  other 
limited  liability  business  forms  from  the 
notice  procedure.  We  also  invite 
comment  on  any  ambiguities  or 
questions  that  this  definition  may 
create. 

We  adopted  the  definition  of 
"Security"  from  part  344  of  this  chapter 
to  eliminate  any  ambiguity  over  the 
coverage  of  this  rule  when  securities 
activities  and  investments  are 
contemplated.  We  invite  comment  on 
any  ambiguities  or  questions  that  this 
definition  may  create. 

We  defined  "State-chartered 
depository  institution"  to  mean  any 
state  bank  or  state  savings  association 
insured  by  the  FDIC  to  eliminate 
confusion  and  ambiguity.  We  invite 
comment  on  any  ambiguities  or 
questions  that  this  definition  may 
create. 

We  invite  any  general  comment  on 
the  proposed  definitions  and  invite  any 
suggestions  for  additional  definitions 
that  would  be  helpful  to  the  reader  of 
the  regulatory  text. 

Section  362.3    Activities  of  Insured 
State  Banks 

Equity  Investment  Prohibition 

Section  362.3(a)  of  the  proposal 
restates  the  statutory  prohibition  on 
insured  state  banks  making  or  retaining 
any  equity  investment  of  a  type  that  is 
not  permissible  for  a  national  bank.  The 
prohibition  does  not  apply  if  one  of  the 
statutory  exceptions  contained  in 
section  24  of  the  FDI  Act  (restated  in  the 
current  regulation  and  carried  forward 
in  the  proposal)  applies.  The  provision 
is  being  retained.  The  proposal 
eliminates  the  reference  to  amount  that 
is  contained  in  the  current  version  of 
§  362.3(a).  We  have  reconsidered  our 
interpretation  of  the  language  of  section 
24  where  paragraph  (c)  prohibits  an 
insured  state  bank  from  acquiring  or 
retaining  any  equity  investment  of  a 
type  that  is  impermissible  for  a  national 
bank  and  paragraph  (f)  prohibits  an 
insured  state  bank  from  acquiring  or 
retaining  any  equity  investment  of  a 
type  or  in  an  amount  that  is 
impermissible  for  a  national  bank.  We 


previously  interpreted  the  language  of 
paragraph  (f)  as  controlling  and  read 
that  language  into  the  entire  statute.  We 
reconsidered  this  approach,  decided 
that  it  was  not  the  most  reasonable 
construction  of  this  statute  and 
determined  that  the  language  of 
paragraph  (c)  is  controlling.  Thus,  the 
langiiage  of  paragraph  (c)  controls  when 
any  other  equity  investment  is  being 
considered.  Therefore,  we  deleted  the 
amount  langiiage  from  prohibition  in 
the  regulation.  We  request  comment  on 
this  change. 

Exception  for  Majority-Owned 
Subsidiary 

The  FDIC  proposes  to  retain  the 
exception  which  allows  investment  in 
majority-owned  subsidiaries  as 
currently  in  effect  without  any 
substantive  change.  However,  the  FDIC 
has  modified  the  language  of  this 
section  to  remove  negative  inferences 
and  make  the  text  clearer.  Rather  than 
stating  that  the  bank  may  do  what  is  not 
prohibited,  the  FDIC  is  affirmatively 
stating  that  an  insured  state  chartered 
bank  may  acquire  or  retain  investments 
through  a  majority-owned  subsidiary.  If 
an  insured  state  bank  holds  less  than  a 
majority  interest  in  the  subsidiary,  and 
that  equity  investment  is  of  a  type  that 
would  be  prohibited  to  a  national  bank, 
the  exception  does  not  apply  and  the 
investment  is  subject  to  divestiture. 

Majority  ownership  for  the  exception 
is  understood  to  mean  ownership  of 
greater  than  50  percent  of  the 
outstanding  voting  stock  of  the 
subsidiary.  It  is  our  luderstanding  that 
national  banks  may  own  a  minority 
interest  in  certain  types  of  subsidiaries. 
(See  12  CFR  5.34(1997)).  Therefore,  an 
insured  state  bank  may  hold  a  minority 
interest  in  a  subsidiary  if  a  national 
bank  could  do  so.  Thus,  the  statute  does 
not  necessarily  require  a  state  bank  to 
hold  at  least  a  majority  of  the  stock  of 
a  company  in  order  for  the  equity 
investment  in  the  company  to  be 
permissible  under  the  regulation.  Only 
investments  that  would  not  be 
permissible  for  a  national  bank  must  be 
held  through  a  majority-owned 
subsidiary. 

The  regulation  defines  the  business 
form  of  a  majority-owned  subsidiary  to 
be  a  corporation.  There  may  be  other 
forms  of  business  organization  that  are 
suitable  for  the  purposes  of  this 
exception  such  as  partnerships  or 
limited  liability  companies.  The  FDIC 
does  not  wish  to  give  blanket 
authorization  to  a  non-corporate  form  of 
organization  since  these  forms  may  not 
provide  for  the  same  separations  the 
FDIC  believes  to  be  necessary  to  protect 
the  insiued  bank  from  assuming  the 


liabilities  of  its  subsidiary.  The  proposal 
anticipates  that  the  Board  will  review 
alternate  forms  of  organization  to  assure 
that  appropriate  separation  between  the 
insured  depository  institution  and  the 
subsidiary  is  in  place.  We  are  soliciting 
comment  on  other  forms  of  business 
organization  which  the  FDIC  may  allow. 
Please  provide  a  discussion  of  the 
separations  inherent  in  alternate  forms 
of  business  organization. 

To  qualify  for  this  exception,  the 
majority-owned  subsidiary  must  engage 
in  activities  that  are  described  in 
§  362.4(b).  The  allowable  activities 
include  both  statiitory  and  regulatory 
exceptions  to  the  general  prohibitions  of 
the  regulation. 

Investments  in  Qualified  Housing 
Projects 

The  FDIC  proposes  to  combine  the 
language  found  in  two  paragraphs  of  the 
current  regulation.  The  FDIC  proposes 
to  retain  the  combined  paragraphs  of  the 
regulation  with  substantially  the  same 
language  as  currentiy  in  effect.  The 
changes  that  have  been  made  reflect 
practical  clarifications  resulting  from 
the  implications  of  the  technical  way 
the  qualified  housing  mles  work  and  are 
not  intended  to  be  substantive.  In 
addition,  the  FDIC  has  modified  the 
language  of  the  text  to  remove  negative 
inferences  and  make  the  text  clearer. 
Section  362.3(a)(2)(ii)  of  the  proposal 
provides  an  exception  for  qualified 
housing  projects.  Under  the  exception, 
an  insured  state  bank  is  not  prohibited 
from  investing  as  a  limited  partner  in  a 
partnership,  the  sole  purpose  of  which 
is  direct  or  indirect  investment  in  the 
acquisition,  rehabilitation,  or  new 
construction  of  a  residential  housing 
project  intended  to  primarily  benefit 
lower  income  persons  throughout  the 
period  of  the  bank's  investment.  The 
bank's  investments,  when  aggregated 
with  any  existing  investment  in  such  a 
partnership  or  partnerships,  may  not 
exceed  2  percent  of  the  bank's  total 
assets.  The  FDIC  expects  that  banks  use 
the  figure  reported  on  the  bank's  most 
recent  consolidated  report  of  condition 
prior  to  making  the  investment  as  the 
measure  of  their  total  assets.  If  an 
investment  in  a  qualified  housing 
project  does  not  exceed  the  limit  at  the 
time  the  investment  was  made,  the 
investment  shall  be  considered  to  be  a 
legal  investment  even  if  the  bank's  total 
assets  subsequenUy  decline. 

The  current  exception  is  limited  to 
instances  in  which  the  bank  invests  as 
a  limited  partner  in  a  partnership. 
Comment  is  invited  on  (1)  whether  the 
FDIC  should  expand  the  exception  to 
include  limited  liabilify  companies  and 
(2)  whether  doing  so  is  permissible 


under  the  statute.  (Section  24(c)(3)  of 
the  FDI  Act  provides  that  a  state  bank 
may  invest  "as  a  limited  partner  in  a 
partnership.") 

Grandfathered  Investments  in  Listed 
Conunon  or  Preferred  Stock  and  Shares 
of  Registered  Investment  Companies 

The  current  regulation  restates  the 
statutory  exception  for  investments  in 
common  or  preferred  stock  listed  on  a 
national  securities  exchange  and  for 
shares  of  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  that  is  available 
to  certain  state  banks  if  they  meet  the 
requirements  to  be  eligible  for  the 
grand&ther.  The  statute  requires,  among 
other  things,  that  a  state  bank  file  a 
notice  with  the  FDIC  before  relying  on 
the  exception  and  that  the  FDIC  approve 
the  notice.  The  notice  requirement, 
content  of  notice,  presumptions  with 
respect  to  the  notice,  and  the  maximiun 
permissible  investment  under  the 
grandfather  also  are  set  out  in  the 
current  regulation.  The  FDIC  proposes 
to  retain  the  regulatory  language  as 
currentiy  in  effect  without  any 
substantive  change.  The  exception  is 
found  in  §  362.3(a)(2)(iii)  of  die 
proposal.  Although  there  would  be  no 
substantive  change,  the  FDIC  has 
modified  the  language  of  this  section  to 
remove  negative  inferences  and  make 
the  text  clearer. 

We  deleted  the  reference  in  the 
current  regulation  describing  the  notice 
content  and  procedure  because  we 
believe  that  most,  if  not  all,  of  the  banks 
eligible  for  the  grandfather  already  have 
filed  notices  with  the  FDIC.  Thus,  we 
shortened  the  regulation  by  eliminating 
language  governing  the  specific  content 
and  processing  of  the  notices. 
Investment  in  common  or  preferred 
stock  listed  on  a  national  securities 
exchange  or  shares  of  an  investment 
company  is  governed  by  the  language  of 
the  statute.  Notices  must  conform  to  the 
statutory  requirements  whether  filed 
previously  or  filed  in  the  future.  Any 
bank  that  has  filed  a  notice  need  not  file 
again.  Comment  is  invited  on  whether 
the  regulatory  filing  requirements 
should  be  retained  and  eventually 
moved  into  part  303  of  this  chapter. 

Secticm  362.3(a)(2)(iii)(A)  of  tbe 
proposal  implements  the  grandfathered 
listed  stock  and  registered  shares 
provision  found  in  section  24(f)(2)  of  the 
FDI  Act.  Paragraph  (B)  of  this  section  of 
the  proposal  provides  that  the  exception 
for  listed  stock  and  registered  shares 
ceases  to  apply  in  the  event  that  the 
bank  converts  its  charter  or  the  bank  or 
its  parent  holding  company  undergoes  a 
change  in  control.  This  language  restates 
the  statutory  language  governing  when 
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grandfather  rights  terminate.  State  banks 
should  continue  to  be  aware  that, 
depending  upon  the  circumstances,  the 
exception  may  be  considered  lost  after 
a  merger  transaction  in  which  an 
eligible  bank  is  the  survivor.  For 
example,  if  a  state  bank  that  is  not 
eligible  for  the  exception  is  merged  into 
a  much  smaller  state  bank  that  is 
eligible  for  the  exception,  the  FDIC  may 
determine  that  in  substance  the  eligible 
bank  has  been  acquired  by  a  bank  that 
is  not  eligible  for  the  exception. 

The  regulation  continues  to  provide 
that  in  the  event  an  eligible  bank 
undergoes  any  transaction  that  results  in 
the  loss  of  the  exception,  the  bank  is  not 
prohibited  &om  retaining  its  existing 
investments  unless  the  FDIC  determines 
that  retaining  the  investments  will 
adversely  affect  the  bank  and  the  FDIC 
orders  the  bank  to  divest  the  stock  and/ 
or  shares.  This  provision  has  been 
retained  in  the  regulation  without  any 
change  except  for  the  deletion  of  the 
citation  to  specific  authorities  the  FDIC 
may  rely  on  to  order  divestiture.  Rather 
than  containing  specific  citations,  the 
proposal  merely  references  FDIC's 
ability  to  order  divestiture  under  any 
applicable  authority.  State  banks  should 
continue  to  be  aware  that  any  inaction 
by  the  FDIC  would  not  preclude  a 
bank's  appropriate  banking  agency 
(when  that  agency  is  an  agency  other 
than  the  FDIC)  from  taking  steps  to 
require  divestiture  of  the  stock  and/or 
shares  if  in  that  agency's  judgment 
divestiture  is  warranted. 

Finally,  the  FDIC  has  moved, 
simplified  and  shortened  the  limit  on 
the  maximum  permissible  investment  in 
listed  stock  and  registered  shares.  The 
proposal  limits  the  investment  in 
grandfathered  listed  stock  and  registered 
shares  to  a  maximum  of  one  hundred 
percent  (100  percent)  of  tier  one  capital 
as  measured  on  the  bank's  most  recent 
consolidated  report  of  condition.  The 
FDIC  continues  to  use  book  value  as  the 
measure  of  compliance  with  this 
limitation.  Language  indicating  that 
investments  by  well-capitalized  banks 
in  amounts  up  to  100  percent  of  tier  one 
capital  will  be  presumed  not  to  present 
a  significant  risk  to  the  fund  is  being 
deleted  as  is  language  indicating  that  it 
will  be  presumed  to  present  a 
significant  risk  to  the  fund  for  an 
undercapitalized  bank  to  invest  in 
amounts  that  high.  In  addition,  we 
deleted  the  language  stating  the 
presumption  that,  absent  some 
mitigating  factor,  it  will  not  be 
presumed  to  present  a  significant  risk 
for  an  adequately  capitalized  bank  to 
invest  up  to  100  percent  of  tier  one 
capital.  At  this  time  we  believe  that  it 


is  not  necessary  to  expressly  state  these 
presumptions  in  the  regulation. 

Language  in  the  current  regulation 
concerning  the  divestiture  of  stock  and/ 
or  shares  in  excess  of  that  permitted  by 
the  FDIC  (as  well  as  such  investments 
in  excess  of  100  percent  of  the  bank's 
tier  one  capital)  is  deleted  under  the 
proposal  as  no  longer  necessary  due  to 
the  passage  of  time.  In  both  instances 
the  time  allowed  for  such  divestittue 
has  passed. 

Comment  is  invited  on  whether  this 
grandfather  exception  for  investment  in 
listed  stock  and  registered  shares  should 
be  applied  by  the  FDIC  as  an  exception 
that  is  separate  and  distinct  from  any 
other  exception  under  the  regulation 
that  would  allow  a  subsidiary  of  an 
insured  state  bank  to  hold  equity 
securities.  In  short,  should  we  allow  this 
exception  in  addition  to  the  exception 
for  stock  discussed  below  or  should  the 
FDIC  consider  any  listed  stock  held  by 
a  subsidiary  of  the  bank  pursuant  to  an 
exception  in  the  regulation  toward  the 
100  percent  of  tier  one  capital  limit 
under  this  exception?  We  note  that  the 
statute  does  not  itself  impose  any 
conditions  or  restrictions  on  a  bank  that 
enjoys  the  grandfather  in  terms  of  per 
issuer  limits.  Comment  is  sought  on 
whether  it  is  appropriate  to  impose 
restrictions  under  the  regulation  that 
would,  for  example,  limit  a  bank  to 
investing  in  less  than  a  controlling 
interest  in  any  given  issuer.  Is  there 
some  other  limit  or  restriction  the  FDIC 
should  consider  imposing  by  regulation 
that  is  important  to  ensuring  that  the 
grandfathered  investments  do  not  pose 
a  risk?  Should  this  be  done,  if  at  all, 
solely  through  the  notice  and  approval 
process? 

Stock  Investment  in  Insured  Depository 
Institutions  Owned  Exclusively  by 
Other  Banks  and  Savings  Associations 

The  content  of  the  proposed 
regulation  reflects  the  statutory 
exception  that  an  insured  state  badk  is 
not  prohibited  from  acquiring  or 
retaining  the  shares  of  depository 
institutions  that  engage  only  in 
activities  permissible  for  national  banks, 
are  subject  to  examination  and  are 
regulated  by  a  state  bank  supervisor, 
and  are  owned  by  20  or  more  depository 
institutions  not  one  of  which  owns  more 
than  15  percent  of  the  voting  shares.  In 
addition,  the  voting  shares  must  be  held 
only  by  depository  institutions  (other 
than  directors'  qualifying  shares  or 
shares  held  under  or  acquired  through 
a  plan  established  for  the  benefit  of  the 
officers  and  employees).  Section 
24(f)(3)(B)  of  the  FDI  Act  does  not  limit 
the  exception  to  voting  stock.  We  are 
not  proposing  to  eliminate  the  reference 


to  "voting"  in  the  current  regulation 
when  referencing  control  of  the  insured 
depository  institution.  Any  other 
reference  to  voting  stock  has  been 
eliminated  in  the  exception  to  allow 
holding  of  non-voting  stock.  The  FDIC 
seeks  comment  concerning  retaining  the 
reference  to  "voting"  stock  when 
calculating  the  15  percent  ownership 
limitation  contained  in  the  statute. 

Stock  Investments  in  Insurance 
Companies 

Section  362.3(b)(2)(v)  of  the  proposal 
contains  exceptions  that  permit  state 
banks  to  hold  equity  investments  in 
insurance  companies.  The  exceptions 
are  provided  by  statute  and 
implemented  in  the  current  version  of 
part  362.  For  the  most  part,  we  brought 
the  exceptions  forward  into  this 
proposal  with  no  substantive  editing. 
The  exceptions  are  discussed  separately 
below. 

Directors  and  Officers  Liability 
Insurance  Corporations 

The  first  statutory  exception  permits 
insured  state  banks  to  own  stock  in 
corporations  that  solely  underwrite  or 
reinsure  financial  institution  directors' 
and  officers'  liability  insiuance  or 
blanket  bond  group  insurance.  A  bank's 
investment  in  any  one  corporation  is 
limited  to  10  percent  of  the  outstanding 
stock.  We  eliminated  the  present 
limitation  of  10  percent  of  the  "voting" 
stock  and  changed  the  present  reference 
from  "company"  to  "corporation," 
conforming  the  language  to  the  statutory 
exception. 

While  the  statute  and  regulation 
provide  a  limit  on  a  bank's  investment 
in  the  stock  of  any  one  insurance 
company,  there  is  no  statutory  or 
regidatory  "aggregate"  investment  limit 
in  all  insurance  companies  nor  does  the 
statute  combine  this  equity  investment 
with  any  other  exception  under  which 
a  state  bank  may  invest  in  equity 
securities.  In  the  past,  the  FDIC  has 
addressed  investment  concentration  and 
diversification  issues  on  a  case-by-case 
basis.  The  FDIC  is  not  at  this  time 
proposing  to  impose  aggregate 
investment  limits  on  equity  investments 
which  have  specific  statutory  carve  outs 
nor  are  we  proposing  to  combine  those 
investments  with  other  equity 
investments  made  under  the  exceptions 
to  the  regulation  for  which  aggregate 
investments  are  being  proposed.  The 
FDIC  would  like  to  receive  comment, 
however,  on  whether  there  should  be  an 
"aggregate"  investment  limit  for  equity 
investments  in  insurance  companies. 


Stock  of  Savings  Bank  Life  Insiuance 
Company 

The  second  statutory  exception  for 
equity  investments  in  instuance 
companies  permits  any  insured  state 
bank  located  in  the  states  of  New  York, 
Massachusetts  and  Connecticut  to  own 
stock  in  savings  bank  life  insurance 
companies  provided  that  consumer 
disclosures  are  made.  Again,  this 
regulatory  provision  mirrors  the  specific 
statutory  carve  out  found  in  Section  24 
and  is  contained  in  the  present 
regulation.  We  have  carried  this 
provision  forward  into  the  proposal 
with  some  changes. 

The  savings  bank  life  insurance 
investment  exception  is  broader  than 
the  director  and  officer  liability 
instuance  company  exception  discussed 
above.  There  are  no  individual  or 
aggregate  investment  limitations  for 
investments  in  savings  bank  life 
insurance  companies.  The  proposed 
language  is  shorter  than  the  existing 
regulation  and  makes  a  substantive 
change  by  clarifying  what  the  required 
disclosuires  are  for  insured  banks  selling 
these  products.  As  was  indicated  above, 
insured  banks  located  in  New  York, 
Massachusetts  and  Connecticut  are 
permitted  to  invest  in  the  stock  of  a 
savings  bank  life  insurance  company  as 
long  as  certain  disclosure  requirements 
are  met.  The  FDIC  proposes  to  amend 
the  regulatory  language  to  specifically 
require  compliance  with  the  Interagency 
Statement  in  lieu  of  the  disclosures 
presenUy  set  out  in  the  regulation. 
Insured  banks  selling  savings  bank  life 
insiuance  policies,  other  insurance 
products  and  annuities  will  be  required 
to  provide  customers  with  written 
disclosures  that  are  consistent  with  the 
Interagency  Statement  which  include  a 
statement  that  the  products  are  not 
insured  by  the  FDIC,  are  not  guaranteed 
by  the  bank,  and  may  involve  risk  of 
loss.  The  last  disclosiue — that  such 
products  may  involve  risk  of  loss — is 
not  currently  required  imder  the 
regulation. 

The  FDIC  would  like  to  request 
comment  regarding  the  disclosure 
obligations  of  insured  banks.  It  is  the 
FDIC'ft  view  that  savings  bank  life 
insurance,  other  insurance  products  and 
annuities  are  "nondeposit  investment 
products"  as  that  term  is  used  in  the 
Interagency  Statement  The  FDIC  is 
aware  that  insiuance  companies 
typically  offer  annuity  products  and  that 
many  states  regulate  annuities  through 
their  insurance  departments.  However, 
the  FDIC  agrees  with  the  Comptroller  of 
the  Currency  that  annuities  are  financial 
products  and  not  insurance. 
Nevertheless,  annuities  are  nondeposit 


investment  products  and  are  therefore 
subject  to  the  requirements  found  in  the 
Interagency  Statement  when  sold  to 
retail  customers  on  bank  premises  as 
well  as  in  other  instances.  On  this  basis, 
all  the  requirements  in  the  Interagency 
Statement  should  apply  to  the 
marketing  and  sale  of  annuities  by  a 
financial  institution. 

While  the  existing  regulatory  language 
is  similar  to  the  Interagency  Statement 
in  what  it  requires  to  be  disclosed,  it  is 
not  identical.  The  FDIC  believes  the 
proposed  changes  will  clarify  the 
standards  which  are  to  be  followed  by 
insured  state  banks. 

It  could  be  argued  that  the  regulatory 
language  in  this  part  repeats  existing 
guidance  and  is  unnecessary.  We  note, 
however,  that  the  statute  requires  that 
disclosures  be  made  in  order  for  the 
exception  to  be  available.  While  the 
Interagency  Statement  is  enforceable  in 
the  sense  that  noncompliance  may 
constitute  an  unsafe  or  unsound 
banking  practice  that  may  give  rise  to  a 
cease  and  desist  action,  the  Interagency 
Statement  is  not  itself  a  regulation  with 
the  force  and  effect  of  law. 

We  seek  comments  on  whether  it 
would  be  preferable  Cor  the  regulation  to 
fully  set  out  the  disclosure  requirements 
rather  than  cross  referencing  the 
Interagency  Statement.  Commenters 
should  address  these  points,  as  well  as 
discuss  the  differences  between 
enforcing  specific  regulatory  language 
versus  enforcing  a  policy  statement  We 
invite  comments  on  the  applicabilify  of 
the  Interagency  Statement  in  the 
absence  of  the  language  referencing  it  in 
this  regulation.  We  invite  comment  on 
whether  using  the  Interagency 
Statement  makes  compliance  easier  for 
banks  as  it  provides  uniform  standards 
applicable  to  midtiple  products.  We  also 
invite  comment  on  any  other  issues  that 
are  of  concern  to  the  industry  or  the 
public  in  using  these  particular 
disclosures  when  selling  insurance  and 
annuify  products. 

Other  Activities  Prohibition 

Section  362.3(b)  of  the  proposal 
restates  the  statutory  prohibition  on 
insured  state  banks  directly  or  indirectiy 
engaging  as  principal  in  any  activity 
that  is  not  permissible  for  a  national 
bank.  Activity  is  defined  in  this 
proposal  as  the  conduct  of  business  by 
a  state-chartered  depository  institution, 
including  acquiring  or  retaining  any 
investment.  Because  acquiring  or 
retaining  an  investment  is  an  activity  by 
definition,  language  has  been  added  to 
make  clear  that  this  prohibition  does  not 
supersede  the  equity  investment 
exception  of  §  362.3(b).  The  prohibition 
does  not  apply  if  one  of  the  statutory 


exceptions  contained  in  section  24  of 
the  FDI  Act  (restated  in  the  current 
regulation  and  carried  forward  in  the 
proposal)  applies.  The  FDIC  has 
provided  two  regulatory  exceptions  to 
the  prohibition  on  other  activities. 

Consent  Through  Application 

The  limitation  on  activities  contained 
in  the  statute  states  that  an  insured  state 
bank  may  not  engage  as  principal  in  any 
type  of  activity  that  is  not  permissible 
for  a  national  bank  unless  the  FDIC  has 
determined  that  the  activity  would  pose 
no  significant  risk  to  the  appropriate 
deposit  insurance  fund,  and  the  bank  is 
and  continues  to  be  in  compliance  with 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency.  Section  362.3(b)(2)(i)  establishes 
an  application  process  for  die  FDIC  to 
make  the  determination  concerning  risk 
to  the  funds.  The  substance  of  this 
process  is  unchanged  from  the  current 
regulation. 

Insurance  Underwriting 

This  exception  tracks  the  statutory 
exception  in  section  24  of  the  FDI  Act 
which  grandfathers  (1)  an  insured  state 
bank  engaged  in  the  underwriting  of 
savings  bank  life  insurance  through  a 
department  of  the  bank;  (2)  any  insured 
state  bank  that  engaged  in  underwriting 
of  insurance  on  or  faieibre  September  30, 
1991,  which  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  Insurance 
Corporation;  and  (3)  well-capitalized 
banks  engaged  in  insurance 
underwriting  through  a  department  of  a 
bank.  The  exception  is  carried  over  from 
the  current  regulation  with  a  number  of 
proposed  modifications. 

To  use  the  savings  bank  life  insurance 
exception,  an  insured  state  bank  located 
in  Massachusetts,  New  York  or 
Connecticut  must  engage  in  the  activity 
through  a  department  of  the  bank  that 
meets  core  standards  discussed  below. 
The  standards  for  conducting  this 
activity  are  taken  fi*om  the  current 
regulation  with  the  exception  of 
disclosure  standards  which  are 
discussed  below.  We  have  moved  the 
requirements  for  a  department  from  the 
definitions  to  the  substantive  portion  of 
the  regulation  text. 

The  exception  for  underwriting 
federal  crop  insurance  reflects  the 
statutory  exception.  This  exception  is 
unchanged  from  the  current  regiUation, 
and  there  are  no  regulatory  limitations 
on  the  conduct  of  the  activity. 

An  insured  state  bank  that  wishes  to 
use  the  grandfathered  insurance 
underwriting  exception  may  do  so  only 
if  the  insured  state  bank  was  lawfully 
providing  insurance,  as  principal,  as  of 
November  21, 1991.  Further,  an  insured 
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state  bank  must  be  well-capitalized  if  it 
is  to  engage  in  insurance  underwriting, 
and  the  bank  must  conduct  the 
insurance  underwriting  in  a  department 
that  meets  the  core  standards  described 
below. 

BanJu  taking  advantage  of  this 
grandfather  provision  only  may 
underwrite  the  same  type  of  insurance 
that  was  underwritten  as  of  November 
21, 1991  and  only  may  operate  and  have 
customers  in  the  same  states  in  which 
it  was  underwriting  policies  on 
November  21, 1991.  The  grandfather 
authority  for  this  activity  does  not 
terminate  upon  a  change  in  control  of 
the  bank  or  its  parent  holding  company. 

Both  savings  Dank  life  insurance 
activities  and  grandfathered  insurance 
underwriting  must  take  place  in  a 
department  of  the  bank  which  meets 
certain  core  standards.  The  core 
operating  standards  for  the  department 
require  the  department  to  provide 
customers  with  written  disclosures  that 
are  consistent  with  those  in  the 
Interagency  Statement.  Consistent  with 
the  disclosure  requirements  of  the 
current  regulation,  the  proposed  rule 
requires  the  department  to  inform  its 
customers  that  only  the  assets  of  the 
department  may  be  used  to  satisfy  the 
obligations  of  the  department.  Note  that 
this  language  does  not  require  the  bank 
to  say  that  the  bank  is  not  obligated  for 
the  obligations  of  the  department.  The 
bank  and  the  department  constitute  one 
corporate  entity.  In  the  event  of 
insolvency,  the  insurance  underwriting 
department's  assets  and  liabilities 
would  be  segregated  from  the  bank's 
assets  and  liabilities  due  to  the 
requirements  of  state  law. 

The  FDIC  views  any  financial  product 
that  is  not  a  deposit  and  entails  some 
investment  component  to  be  a 
"nondeposit  investment  product" 
subject  to  the  Interagency  Statement 
Part  362  was  promulgated  in  1992 
before  the  Interagency  Statement  was 
issued  in  February  of  1994.  While  the 
disclosiu^s  currently  required  by  part 
362  are  similar  to  the  disclosures  set  out 
in  the  Interagency  Statement,  they  are 
not  identical.  Banks  that  engage  in 
insurance  underwriting  are  thus  covered 
by  the  Interagency  Statement  and  part 
362  and  must  comply  with  similar  but 
somewhat  different  requirements.  We 
are  proposing  to  cross  reference  the 
Interagency  Statement  in  part  362  to 
make  compliance  clearer.  We  believe 
that  using  the  uniform  standards  set 
forth  in  the  Interagency  Statement  will 
make  compliance  easier. 

In  the  case  of  insurance  underwriting 
activities  conducted  by  a  department  of 
the  bank,  the  disclosiu^  required  by  the 
Interagency  Statement  that  the  product 


is  not  an  obligation  of  the  bank  is  not 
correct  as  noted  above,  and  the 
suggested  language  in  the  regulation 
does  not  require  this  disclosure.  This 
clarification  is  consistent  with  other 
interpretations  of  the  Interagency 
Statement  which  stated  that  disclosures 
should  be  consistent  with  the  types  of 
products  offered.  The  FDIC  would  like 
to  receive  comment  on  whether  such 
clarification  is  necessary  or  whether  the 
regulation  language  is  seen  as 
diiplicating  other  guidance. 

The  FDIC  notes  that  the  consumer 
disclosures  are  statutorily  required  for 
savings  bank  life  insurance.  The 
Interagency  Statement  is  joint 
supervisory  guidance  issued  by  the 
Federal  Banking  Agencies,  not  a 
regulation.  The  FDIC  requests  comment 
regarding  the  enforceability  of  the 
Interagency  Statement  versus  a 
regulation  promulgated  under  the 
rulemaking  requirements  of  the 
Administrative  Procedures  Act. 

The  core  separation  standards  restate 
the  requirements  currently  found  in  the 
definition  of  department.  These 
standards  require  that  the  department 
(1)  be  physically  distinct  from  the 
remainder  of  the  bank,  (2)  maintain 
separate  accounting  and  other  records, 
(3)  have  assets,  liabilities,  obligations 
and  expenses  that  are  separate  and 
distinct  &om  those  of  the  remainder  of 
the  bank;  and  (4)  be  subject  to  state 
statutes  that  require  the  obligations, 
liabilities  and  expenses  be  satisfied  only 
with  the  assets  of  the  department.  The 
standards  in  the  proposed  regulation  are 
not  changed  from  the  current  regulation, 
but  have  been  moved  frtim  the 
definitions  section  of  the  regulation  to 
ensiue  that  requirements  of  the  rule  are 
shown  in  connection  with  the 
appropriate  regulatory  exception. 

Acquiring  and  Retaining  Adjustable 
Rate  and  Money  Market  Preferred  Stock 
by  the  Bank 

The  proposal  provides  an  exception 
that  allows  a  state  bank  to  invest  in  up 
to  15  percent  of  the  bank's  tier  one 
capital  in  adjustable  rate  preferred  stock 
and  money  market  (auction  rate) 
preferred  stock  without  Gling  an 
application  with  the  FDIC.  The 
exception  wras  adopted  when  the  1992 
version  of  the  regulation  was  adopted  in 
Bnal  form.  At  that  time  after  reviewing 
comments,  the  FDIC  found  that 
adjustable  rate  preferred  stock  and 
money  market  (auction  rate)  preferred 
stock  were  essentially  substitutes  for 
money  market  investments  such  as 
commercial  paper  and  that  their 
characteristics  are  closer  to  debt  than  to 
equity  securities.  Therefore,  money 
market  preferred  stock  and  adjustable 


rate  preferred  stock  were  excluded  from 
the  definition  of  equity  security.  As  a 
result,  these  investments  are  not  subject 
to  the  equity  investment  prohibitions  of 
the  statute  and  of  the  regulation  and  are 
considered  to  be  an  "other  activity"  for 
thepurposes  of  this  regulation. 

Tnis  exception  focuses  on  two 
categories  of  preferred  stock.  This  first 
category,  adjustable  rate  preferred  stock 
refers  to  shares  where  dividends  are 
established  by  contract  through  the  use 
of  a  formula  based  on  Treasury  rates  or 
some  other  readily  available  interest  rate 
levels.  Money  market  preferred  stock 
refers  to  those  issues  where  dividends 
are  established  through  a  ]}eriodic 
auction  process  that  establishes  yields 
in  relation  to  short  term  rates  paid  on 
commercial  paper  issued  by  the  same  or 
a  similar  company.  The  credit  quality  of 
the  issuer  determines  the  value  of  the 
security,  and  money  market  preferred 
shares  are  sold  at  auction. 

We  have  modified  the  exception 
under  the  proposal  by  limiting  the  15 
percent  measurement  to  tier  one  capital, 
rather  than  total  capital.  Throughout  the 
current  proposal,  we  have  measured 
capital-based  limitations  against  tier  one 
capital.  We  changed  the  base  in  this 
provision  to  increase  uniformity  within 
the  regulation.  We  recognize  that  this 
change  may  lower  the  permitted  amount 
of  these  investments  held  by  institutions 
already  engaged  in  the  activity.  An 
insured  state  bank  that  has  investments 
exceeding  the  proposed  limit,  but 
within  the  total  capital  limit,  may 
continue  holding  those  investments 
until  they  are  redeemed  or  repurchased 
by  the  issuer.  The  15  percent  of  tier  one 
capital  limitation  should  be  used  in 
determining  the  allowable  amount  of 
new  purchases  of  money  market 
preferred  and  adjustable  rate  preferred 
stock.  Of  course,  any  institution  that 
wants  to  increase  its  holding  of  these 
securities  may  submit  an  application  to 
the  FDIC. 

The  FDIC  seeks  comment  on  whether 
this  treatment  of  money  market 
preferred  stock  and  adjustable  rate 
preferred  stock  is  still  appropriate. 
Comment  is  requested  concerning 
whether  other  similar  types  of 
investments  should  be  given  similar 
treatment.  Comments  also  are  requested 
on  whether  the  reduced  capital  base 
affects  any  institution  currently  holding 
these  investments  or  is  likely  to  affect 
the  investment  plans  of  any  institution. 

Activities  That  Are  Closely  Related  to 
Banking  Conducted  by  Bank  or  Its 
Subsidiary 

The  proposed  regulation  continues 
the  language  found  in  the  current 
regulation  titled,  "Activities  that  are 


closely  related  to  banking."  This  section 
permits  an  insured  state  bank  to  engage 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  provided 
that  the  FRB  by  regulation  or  order  has 
found  the  activity  to  be  closely  related 
to  banJdng  for  the  purposes  of  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)).  This 
exception  is  subject  to  the  statutory 
prohibition  that  does  not  allow  the  FDIC 
to  permit  the  bank  to  directly  hold 
equity  securities  that  a  national  bank 
^bay  not  hold  and  which  are  not 
otherwise  permissible  investments  for 
insured  state  banks  pursuant  to 
§  362.3(b). 

Additional  language  has  been  added 
to  clarify  that  this  subsection  does  not 
authorize  an  insured  state  bank  engaged 
in  real, estate  leasing  to  hold  the  leased 
property  for  more  than  two  years  at  the 
end  of  the  lease  unless  the  property  is 
re-leased.  This  language  is  added  to 
ensure  that  this  provision  does  not 
allow  an  insured  state  bank  to  hold  an 
equity  interest  in  real  estate  after  the 
end  of  the  lease  period.  The  FDIC  has 
decided  to  provide  a  two-year  period  for 
the  bank  to  divest  the  property  if  the 
bank  cannot  lease  the  property  again. 
Comment  is  invited  on  the 
reasonableness  of  this  approach.  Should 
the  FDIC  consider  an  alternative 
approach  that  a  bank  may  not  enter  a 
non-operating  lease  luiless  tiUe  reverts 
to  the  lessee  at  the  end  of  the  lease 
period?  Are  there  other  standards  that 
the  FDIC  should  consider  in  this  matter? 

As  does  the  current  regxilation,  these 
provisions  allow  a  state  bank  to  direcUy 
engage  in  any  "as  principal"  activity 
included  on  the  FRB's  list  of  activities 
that  are  closely  related  to  banking 
(found  at  12  CFR  225.28)  and  "as 
principal"  in  any  activity  with  respect 
to  which  the  FRB  has  issued  an  order 
finding  that  the  activity  is  closely 
related  to  banJung. 

However,  the  consent  to  engage  in 
real  estate  leasing  direcUy  by  an  insiu^d 
state  bank  has  been  modified.  Comment 
is  requested  on  whether  there  are  any 
additional  activities  permitted  under  the 
proposed  language  that  should  be 
modified.  Comment  is  requested  on  the 
effect  of  the  proposed  treatment  of  real 
estate  leasing  activities  on  banks  that 
may  want  to  engage  in  this  activity  in 
the  hiture.  Conunent  also  is  requested 
on  the  perceived  risks  of  leasing 
activities  and  whether  we  should 
impose  standards  to  address  those  risks. 
Comment  is  requested  on  whether  we 
should  consider  any  other  approach, 
including  returning  to  the  language  in 
the  current  regulation  or  deleting  the 
references  to  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)  and 


the  activities  that  the  FRB  by  regulation 
or  order  has  found  to  be  closely  related 
to  banking  for  the  purposes  of  section 
4(c)(8). 

Guarantee  Activities  by  Banks 

The  current  regulation  contains  a 
provision  that  permits  a  state  bank  with 
a  foreign  branch  to  direcUy  guarantee 
the  obligations  of  its  customers  as  set 
out  in  §  347.3(c)(1)  of  the  FDIC's 
regulations  without  filing  any 
application  under  part  362.  It  also 
permits  a  state  bank  to  offer  customer- 
sponsored  credit  card  programs  in 
which  the  bank  guarantees  the 
obligations  of  its  retail  banking  deposit 
customers.  This  provision  has  been 
deleted  as  unnecessary  since  we 
understand  that  these  activities  are 
permissible  for  a  national  bank.  In  its 
current  rule,  the  FDIC  added  this 
provision  to  clarify  that  part  362  does 
not  prohibit  these  activities;  however  to 
shorten  the  regulation,  such  clarifying 
language  has  been  deleted  since  the 
activify  is  permissible  for  a  national 
bank.  The  FDKZ  seeks  comment  as  to 
whether  the  deletion  of  this  language 
has  an  adverse  impact  on  insured  state 
depository  institutions  and  if  there  are 
specific  activities  that  this  provision 
allowed  that  are  not  permissible  for  a 
national  bank. 

In  the  FDIC's  proposal  regarding  the 
consolidation  and  simplification  of  its 
international  banking  regulations  found 
in  the  Federal  Register  on  )uly  15, 1997, 
at  62  FR  37748,  a  technical  amendment 
to  the  current  version  of  part  362  is 
found.  This  amendment  updates  the 
reference  to  §  347.103(a)(1)  of  this 
chapter  in  §  362.4(c)(3)(I)(A).  This 
amendment  may  become  final  as  a  part 
of  the  consolidation  and  simplification 
of  the  FDIC's  international  banking 
regulations  to  reflect  the  correct  citation 
in  the  current  version  of  part  362. 
Nevertheless,  we  propose  to  eliminate 
the  references  to  guarantee  activities  in 
this  proposal  because  we  consider  them 
uimecessary  as  they  duplicate  powers 
granted  to  national  banks.  As  previously 
stated,  we  invite  comment  on  the 
necessify  of  including  specific  language 
dealing  with  the  power  to  guarantee 
customer  obligations  in  the  regulatory 
text  of  part  362. 

Section  362.4    Subsidiaries  of  Insured 
State  Banks 

General  Prohibition 

The  regulatory  language 
implementing  the  statutory  prohibition 
on  "as  principal"  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank  has  been  separated  from 
the  prohibition  on  activities  which  are 


not  permissible  for  a  national  bank 
conducted  in  the  bank.  By  separating 
bank  and  subsidiary  activities,  §  362.4 
now  deals  exclusively  with  activities 
that  may  be  conducted  in  a  subsidiary 
of  an  insured  state  bank.  We  believe  that 
separating  the  activities  that  may  be 
conducted  at  the  bank  level  bom  the 
activities  that  must  be  conducted  by  a 
subsidiary  makes  it  easier  for  the  reader 
to  understand  the  intent  of  the 
regulation.  We  invite  comment  on 
whether  this  structure  is  more  useful  to 
the  reader.  We  also  invite  comment  on 
whether  any  additional  changes  would 
make  it  easier  for  the  reader  to  interpret 
the  regulation  text 

Exceptions 

Prohibited  activities  may  not  be 
conducted  unless  one  of  the  exceptions 
in  the  regulation  applies.  This  language 
is  similar  to  the  current  pait  362  and 
results  in  no  substantive  change  to  the 
prohibition. 

Consent  Obtained  Through  Application 

The  proposal  continues  to  allow 
approval  by  individual  application 
provided  that  the  insured  state  bank 
meets  and  continues  to  meet  the 
applicable  capital  standards  and  the 
FDIC  finds  there  is  no  significant  risk  to 
the  fund.  The  proposal  would  delete  the 
language  expressly  providing  that 
approval  is  necessary  for  ea(3i 
subsidiary  even  if  the  bank  received 
approval  to  engage  in  the  same  activify 
through  another  subsidiary.  Deleting 
this  language  will  not  automatically 
permit  a  state  bank  to  establish  a  second 
subsidiary  to  conduct  the  same  activify 
that  was  approved  for  another 
subsidiary  of  the  same  bank.  Deleting 
the  language  leaves  the  issue  to  be 
handled  on  a  case-by-case  basis  by  the 
FDIC  pursuant  to  order.  For  example,  if 
the  FDIC  approves  an  application  by  a 
state  bank  to  establish  a  majorify-owned 
subsidiary  to  engage  in  real  estate 
investment  activities,  the  order  may  (in 
the  FDIC's  discretion)  be  written  to 
allow  additional  such  subsidiaries  or  to 
require  that  any  additional  real  estate 
subsidiaries  must  be  individually 
approved. 

The  notice  procedures  described 
herein  requires  that  the  subsidiary  must 
take  the  corporate  organizational  form. 
Insured  state  banks  that  organize 
subsidiaries  in  a  form  other  than  a 
corporation  may  make  application 
under  this  section.  Any  bank  that  does 
not  meet  the  notice  criteria  or  that 
desires  relief  from  a  limit  or  restriction 
included  in  the  notice  criteria  may  also 
file  an  application  imder'this  section 
and  are  encouraged  to  do  so. 
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Application  instructions  have  been 
moved  to  subpart  E. 

Language  has  been  eliminated  that 
prohibited  an  insured  state  bank  from 
engaging  in  insurance  underwriting 
through  a  subsidiary  except  to  the 
extent  that  such  activities  are 
permissible  for  a  national  bank. 
Eliminating  this  language  does  not 
result  in  any  substantive  change  as 
section  24  of  the  FDI  Act  clearly 
provides  that  the  FDIC  may  not  approve 
an  application  for  a  state  bank  to 
directly  or  indirectly  conduct  insurance 
underwriting  activities  that  are  not 
permissible  for  a  national  bank.  We 
invite  comment  on  whether  the 
language  should  be  retained  in  the 
regulation  to  make  it  clear  to  state  banks 
that  applications  to  conduct  such 
activities  will  not  be  approved. 

The  current  part  362  allows  state 
banks  that  do  not  meet  their  minimum 
capital  requirements  to  gradually  phase 
out  otherwise  impermissible  activities 
that  were  being  conducted  as  of 
December  19,  1992.  These  provisions 
are  eliminated  under  the  proposal  due 
to  the  passage  of  time.  The  relevant 
outside  dates  to  complete  the  phase  out 
of  those  activities  have  passed 
(December  19,  1996,  for  real  estate 
activities  and  December  8, 1994,  for  all 
other  activities). 

Grandfathered  Insurance  Underwriting 

The  proposed  regtilation  provides  for 
three  statutory  exceptions  that  allow 
subsidiaries  to  engage  in  insurance 
underwriting.  Subsidiaries  may  engage 
in  the  same  grandfathered  insurance 
underwriting  as  the  bank  if  the  bank  or 
subsidiary  was  lawfully  providing 
insurance  as  principal  on  November  21, 
1991. 

The  limitations  under  which  this 
subsidiary  may  operate  have  been 
changed.  Under  the  current  regulation, 
the  bank  must  be  well-capitalized. 
Under  the  proposal,  the  bank  must  be 
well-capitalized  after  deducting  its 
investment  in  the  insurance  subsidiary. 
The  FDIC  believes  that  the  capital 
deduction  is  an  important  element  in 
separating  the  operations  of  the  bank 
and  the  subsidiary.  This  deduction 
clearly  delineates  the  capital  that  is 
available  to  support  the  bank  and  the 
capital  that  is  available  to  support  the 
subsidieiry.  Capital  standards  for 
insurance  companies  are  based  on 
different  criteria  from  bank  capital 
requirements.  Most  states  have 
minimum  capital  requirements  for 
insurance  companies.  The  FDIC  believes 
that  a  bank's  investment  in  an  insurance 
underwriting  subsidiary  is  not  actually 
"available"  to  the  bank  in  the  event  the 
bank  experiences  losses  and  needs  a 


cash  infusion.  As  a  result,  the  bank's 
investment  in  the  insurance  subsidiary 
should  not  be  considered  when 
determining  whether  the  bank  has 
sufficient  capital  to  meet  its  needs. 
Comment  is  invited  on  whether  the 
capital  deduction  is  appropriate  or 
necessary.  If  the  FDIC  requires  a  capital 
deduction,  should  it  be  required  in  the 
case  of  any  insurance  underwriting 
subsidiary  that  is  given  a  statutory 
grand£ather,  e.g.,  should  tide  insurance 
subsidiaries  also  be  subject  to  the 
capital  deduction?  Should  the  capital 
deduction  treatment  depend  upon  what 
type  of  insurance  is  undervmtten  (if 
there  is  a  greater  risk  associated  with  the 
insurance,  should  the  capital  deduction 
be  required)?  Is  the  phase-in  period 
appropriate  and  clearly  written? 

'The  proposed  regulation  requires  a 
subsidiary  engaging  in  grandfathered 
insurance  imderwriting  to  meet  the 
standards  for  an  "eligible  subsidiary" 
discussed  below.  This  standard  replaces 
the  "bona  fide"  subsidiary  standard  in 
the  current  regulation.  The  "eligible 
subsidiary"  standard  generally  contains 
the  same  requirements  for  corporate 
separateness  as  the  "bona  fide" 
subsidiary  definition  but  adds  the 
following  provisions:  (1)  the  subsidiary 
has  only  one  business  purpose;  (2)  the 
subsidiary  has  a  current  written 
business  plan  that  is  appropriate  to  its 
type  and  scope  of  business;  (3)  the 
subsidiary  has  adequate  management  for 
the  t3rpe  of  activity  contemplated, 
including  appropriate  licenses  and 
memberships,  and  complies  with 
industry  standards;  and  (4)  the 
subsidiary  establishes  policies  and 
procedures  to  ensure  adequate 
computer,  audit  and  accounting 
systems,  internal  risk  management 
controls,  and  the  subsidiary  has  the 
necessary  operational  and  managerial 
infrastructure  to  implement  the  business 
plan.  The  FDIC  requests  conunent  on 
the  effect  of  these  additional 
requirements  on  t>anks  engaged  in 
insurance  underwriting.  We  invite 
comment  on  whether  these 
requirements  appropriately  separate  the 
subsidiary  from  the  bank.  We  request 
comment  on  whether  the  restrictions  are 
appropriate  to  the  identified  risks  being 
undertaken  by  these  banks. 

In  lieu  of  the  prescribed  disclosures 
contained  in  the  current  regulation,  the 
proposal  prescribes  that  disclosures 
consistent  with  the  Interagency 
Statement  be  made.  The  proposal  also 
eliminates  the  acceptance  of  disclosures 
that  are  required  by  state  law.  While  the 
current  regulation  requires  disclosures, 
those  disclosures  are  similar  but  not 
identical  to  the  disclosures  required  by 
the  Interagency  Statement.  Again,  this 


proposed  change  is  intended  to  make 
compliance  with  the  Interagency 
Statement  and  the  regulation  easier. 
Comment  is  sought  on  whether  the 
disclosure  requirements  in  the 
regulation  are  necessary  now  that  the 
Interagency  Statement  has  been 
adopted.  Any  retail  sale  of  nondeposit 
investment  products  to  bank  customers 
is  subject  to  the  Interagency  Statement. 
The  FDIC  recognizes  that  some 
grandfathered  insvuance  underwriting 
subsidiaries  may  have  a  line  of  business 
and  customer  base  which  is  completely* 
separate  from  the  bank's  operations.  The 
Interagency  Statement  would  not 
normally  apply  as  the  Statement  does 
not  technically  apply  unless  there  is  a 
"retail  sale"  to  a  "bank  customer."  If  the 
FDIC  were  to  rely  wholly  upon  the 
Interagency  Statement  there  would  be  a 
gap  from  the  ciurent  coverage  of  the 
disclosure  requirements.  Should  that  be 
of  concern  to  the  FDIC? 

Banks  with  subsidiaries  engaged  in 
grandfathered  insurance  underwriting 
activities  are  expected  to  meet  the  new 
requirements  of  this  proposal.  Banks 
which  are  not  in  compliance  with  the 
reqmrements  should  provide  a  notice  to 
the  FDIC  pursuant  to  §  362.5(b).  The 
FDIC  will  consider  the  notices  on  a 
case-by-case  basis. 

The  regulation  provides  that  a 
subsidiary  may  continue  to  underwrite 
title  insurance  based  on  the  specific 
statutory  authority  fiom  section  24.  This 
provision  is  currently  in  part  362  and  is 
carried  forward  into  the  proposal  with 
no  substantive  change.  The  insured  state 
bank  is  only  permitted  to  retain  the 
investment  if  the  insured  state  bank  was 
required,  before  June  1,  1991,  to  provide 
title  insurance  as  a  condition  of  the 
bank's  initial  chartering  under  state  law. 
The  authority  to  retain  the  investment  . 
terminates  if  a  change  in  control  of  the 
grandfathered  bank  or  its  holding 
company  occurs  after  June  1,  1991. 
There  are  no  statutory  or  regulatory 
investment  limits  on  banks  holding 
these  types  of  grandfathered 
investments. 

The  exception  for  subsidiaries 
engaged  in  underwriting  crop  insurance 
is  continued.  Under  section  24,  insured 
state  bcmks  and  their  subsidiaries  are 
permitted  to  continue  underwriting  crop 
insurance  under  two  conditions:  (1) 
they  were  engaged  in  the  business  on  or 
before  September  30, 1991,  and  (2)  the 
crop  insurance  was  reinsured  in  whole 
or  in  part  by  the  Federal  Crop  Insurance 
Corporation.  While  this  grandfathered 
insurance  underwriting  authority 
requires  that  the  bank  or  its  subsidiary 
had  to  be  engaged  in  the  activity  as  of 
a  certain  date,  the  authority  does  not 
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terminate  upon  a  change  in  control  of 
the  bank  or  its  parent  holding  company. 

Majority-owned  Subsidiaries  Which 
Own  a  Control  Interest  in  Companies 
Engaged  in  Permissible  Activities 

The  FDIC  has  found  that  it  is  not  a 
significant  risk  to  the  deposit  insiuance 
funds  if  a  majority-owned  subsidiary 
holds  stock  of  a  company  that  engages 
in  (1)  any  activity  permissible  for  a 
national  bank;  (2)  any  activity 
permissible  for  the  bank  itself  (except 
engaging  in  insurance  underwriting  and 
holding  grandfathered  equity 
investments);  (3)  activities  that  are  not 
conducted  "as  principal;"  or  (4)  activity 
that  is  not  permissible  for  a  national 
bank  provided  the  Federal  Reserve 
Board  by  regulation  or  order  has  found 
the  activity  to  be  closely  related  to 
banking,  if  the  majority-owned 
subsidiary  exercises  control  over  the 
issuer  of  the  stock  purchased  by  the 
subsidiary.  These  exceptions  are  found 
in  the  current  regulation  but  do  not 
contain  the  provision  that  the  majority- 
owned  subsidiary  must  exercise 
control.'  Tliis  change  clarifies  that  this 
exception  is  intended  only  for 
subsidiaries  that  are  operating  a 
business  that  is  either  permissible  for 
the  bank  itself  or  is  considered  to  be 
operated  other  than  "as  principal."  As 
rewritten,  the  proposal  differentiates 
between  the  types  of  stock  held  by  a 
majority-owned  subsidiary — ^having  a 
controlling  interest  and  simply 
investing  in  the  shares  of  a  company. 
The  FDIC  intends  that  this  provision 
cover  lower  level  subsidiaries  that  are 
engaged  in  activities  that  the  FDIC  has 
found  present  no  significant  risk  to  the 
fund.  "The  FDIC  expects  lower  level 
subsidiaries  that  engage  in  other 
activities  to  conform  to  the  application 
or  notice  procediu«s  of  this  regulation. 
The  FDIC  recognizes  that  changing  the 
level  of  ownerahip  permissible  for  these 
activities  may  adversely  affect  some 
insured  state  bank.  We  invite  comment 
on  the  effect  of  this  change.  The  FDIC 
invites  comment  on  whether  this 
language  change  was  necessary,  whether 
it  should  be  concerned  about  lower 
level  subsidiaries,  whether  this 
approach  is  appropriate  to  the  risks 
inherent  in  the  activities  and  wrfaether 
any  other  approadi,  including  returning 


■  The  currant  regulatory  exception  for  activitie* 
conducted  not  a>  principal  provides  for  a  test  of 
50%  or  less  of  the  stock  of  a  corporation  which 
engages  solely  in  activities  which  are  not 
considered  to  be  as  principal.  The  term 
"corporation"  is  being  changed  to  "company"  to 
accommodate  the  other  forms  of  business  enterprise 
listed  in  the  deRnition.  The  reference  to  50%  or  less 
is  being  deleted  in  order  to  avoid  the  confusion 
generated  by  that  limitation. 


to  the  language  in  the  current  regulation 
should  be  considered. 

We  deleted  one  other  form  of  stock 
ownership  at  the  majority  subsidiary 
level  from  the  current  regulation  by 
deleting  the  language  now  fiound  in 
§  362.4(c)(3)(iv)(C)  of  the  current 
regulation  titled,  "Stock  of  a  corporation 
that  engages  in  activities  permissible  for 
a  bank  service  corporation."  Through  a 
majority-owned  subsidiary,  this  section 
of  the  ciurent  regulation  allows  an 
insured  state  baiik  to  invest  in  50%  or 
less  of  the  stock  of  a  corporation  which 
engages  solely  in  any  activity  that  is 
permissible  for  a  bank  service 
corporation.  Since  bank  service 
corporations  may  engage  in  any  activity 
that  is  closely  related  to  banking,  this 
exception  also  allowed  majority-owned 
subsidiaries  to  own  stock  in  those 
entities  that  solely  engaged  in  activities 
that  were  closely  related  to  banking. 
This  excepticm  has  been  deleted  in  this 
proposal  because  the  coverage  of  the 
proposed  exceptions  in  §  362.4(b)(3) 
would  duplicate  the  coverage  of  the 
existing  exception. 

Comment  is  requested  on  whether  the 
proposed  language  clearly  sets  forth  the 
coverage  of  these  exceptions.  Comment 
is  requested  on  whether  the  proposed 
language  clearly  allows  the  same 
activities  that  the  ciurent  exception 
allows  by  p)ennitting  majority-owned 
subsidiaries  to  hold  stock  of  a  company 
engaged  in  activities  permissible  for  a 
bank  service  corporation.  The  FDIC 
seeks  comment  on  whether  any 
inadvertent  substantive  change  has  been 
made  by  eliminating  the  specific 
references  permitting  the  ownership  of 
bank  service  company  stock.  We  seek 
comment  on  the  use  of  the  control  test 
for  defining  activities  for  lower  level 
subsidiaries.  We  invite  comment  on 
whether  any  other  approach,  including 
retiuning  to  the  language  in  the  cvirrent 
regulation  should  be  reconsidered. 
Should  the  FDIC  use  a  majority-owned 
test  for  defining  when  a  lower  level 
subsidiary  exists? 

We  added  clarifying  language  to  the 
exception  governing  activities  closely 
related  to  banking.  The  first  exception 
states  that  this  section  does  not 
authorize  a  subsidiary  engaged  in  real 
estate  leasing  to  hold  the  leased 
property  for  more  than  two  years  at  the 
end  of  the  lease  imless  the  property  is 
re-leased.  This  provision  is  the  same  at 
the  bank  level,  llie  second  provision  is 
that  this  section  does  not  authorize  a 
subsidiary  to  acquire  or  hold  the  stock 
of  a  savings  association  other  than  as 
allowed  in  §  362.4(b)(4).  As  is  discussed 
below,  this  subsection  does  not  allow  a 
majority-owned  subsidiary  to  have  a 
control  interest  in  a  savings  association. 


Comment  is  requested  concerning  the 
effect  of  this  change. 

Majority-Owned  Subsidiaries 
Ownership  of  Equity  Seciuities  That  Do 
Not  Represent  a  Control  Interest 

The  proposed  regulation  significanUy 
changes  the  exception  in  the  current 
regulation  involving  the  holding  of 
equity  seciuities  that  do  not  represent  a 
control  interest.  The  FDIC  has 
determined  that  the  activity  of  holding 
the  equity  securities  at  the  majority- 
owned  subsidiary  level,  subject  to 
certain  limitations,  does  not  present  a 
significant  risk  to  the  deposit  insurance 
ftmds. 

This  provision  replaces  two 
exceptions  contained  in  the  current 
regulation:  (1)  grandfathered 
investments  in  common  or  preferred 
stock  and  shares  of  investment 
companies,  and  (2)  stock  of  insured 
depository  institutions.  The  proposed 
regulation  adds  an  expanded  exception 
allowing  the  holding  of  other  corporate 
stock. 

The  ciurent  regulation  provides  that 
an  insured  state  bank  that  has  obtained 
approval  to  hold  listed  common  or 
preferred  stock  and/or  shares  of 
registered  investment  companies  under 
the  statutory  grandfather  (discussed 
above)  may  hold  the  stock  and/ or  shares 
through  a  majority-owned  subsidiary 
provided  that  any  conditions  imposed 
in  connection  with  the  approval  are 
met.  The  FDIC  previously  determined 
that  a  majority-owned  subsidiary  could 
be  accorded  the  same  treatment  under 
the  grandfather  provided  for  by  section 
24(f)  of  the  FDI  Act  without  risk  to  the 
fund.  Thus,  the  bank  should  be 
permitted  to  invest  in  those  securities 
and  investment  company  shares  through 
a  majority-owned  subsidiary. 

The  current  regulation  requires  that 
each  bank  file  a  notice  with  the  FDIC  of 
the  bank's  intent  to  make  such 
investments  and  that  the  FDIC 
determine  that  such  investments  will 
not  pose  a  significant  risk  to  the  deposit 
insurance  fund  before  any  insured  state 
bank  may  take  advantage  of  the 
"grandfather"  allowing  investments  in 
common  or  preferred  stock  listed  on  a 
national  securities  exchange  and  shares 
of  an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l,  et  seq.).  In  no 
eveat  may  the  bank's  investments  in 
such  securities  and/or  investment 
company  shares,  plus  those  of  the 
subsidiary,  exceed  one  hundred  percent 
of  the  bank's  tier  one  capital.  The  FDIC 
may  condition  its  findiiig  of  no  risk 
upon  whatever  conditions  or 
restrictions  it  finds  appropriate.  The 
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"grandfather"  will  be  lost  if  the  events 
occur  that  are  discussed  above. 

The  proposed  regulation  eliminates 
the  notice  for  these  activities  and  the 
specific  reference  to  grandfathered 
activity  and  allows  similar  activity  for 
all  insured  state  banks  provided  that  the 
bank's  investment  in  the  majority- 
owned  subsidiary  is  deducted  &om 
capital  and  the  activity  is  subject  to  the 
eligibility  requirements  and  transaction 
limitations  discussed  below.  Comment 
is  invited  on  whether  this  exception  is 
more  appropriately  applied  by  the  FDIC 
as  an  exception  that  is  separate  and 
distinct  from  any  other  exception  under 
the  regulation  that  would  allow  a 
subsidiary  of  an  insiued  state  bank  to 
hold  equity  securities,  hi  short,  should 
this  exception  be  in  addition  to  any 
other  exception  for  holding  stock? 

The  FDIC  proposes  to  expand  the 
cuirrent  regulatory  exception  from  the 
acquisition  of  stock  in  another  insured 
bank  tiirough  a  majority-owned 
subsidiary  to  an  exception  for  the 
acquisition  of  stock  of  insured  banks, 
insured  savings  associations,  bank 
holding  companies,  and  savings  and 
loan  holding  companies.  The  exception 
woiUd  continue  to  be  limited  to  the 
acquisition  of  no  more  than  10  percent 
of  the  outstanding  voting  stock  of  any 
one  issuer.  The  acquisition  would  be 
through  a  majority-owned  subsidiary 
which  was  organized  for  the  purpose  of 
holding  such  stock. 

This  exception  is  being  expanded  to 
cover  savings  association  stock,  bank 
holding  company  stock  and  savings  and 
loan  holding  company  stock  in  response 
to  the  FDIC's  experience  with 
applications  that  have  been  presented  to 
the  FDIC  in  which  insured  state  banks 
have  sought  approval  for  these  kinds  of 
investments.  In  acting  upon  those 
applications  it  has  been  the  opinion  of 
the  FDIC  to  date  that  investments  in 
bank  holding  company  stock  should  not 
present  a  risk  to  the  fund  given  the  fact 
that  bank  holding  companies  are  subject 
to  a  very  strong  regulatory  and 
supervisory  scheme  and  are  limited,  for 
the  most  part,  to  engaging  in  activities 
that  are  closely  related  to  banking.  The 
FDIC  proposes  to  allow  investment  in 
savings  association  stock  for  similar 
reasons.  Comment  is  invited  on  whether 
the  exception  should  allow  investments 
in  savings  and  loan  holding  company 
stock  in  view  of  the  broad  range  of 
activities  in  which  savings  and  loan 
holdingcompanies  may  engage. 

The  FDIC  has  become  aware  that 
some  insured  state  banks  own  a 
sufBcient  interest  in  the  stock  of  other 
insured  state  banks  to  cause  the  bank 
which  is  so  owned  to  be  considered  a 
majority-owned  subsidiary  under  part 


362.  It  is  the  FDIC's  position  that  such 
an  owner  bank  does  not  need  to  file  a 
request  under  pcut  362  seeking  approval 
for  its  majority-owned  subsidiary  that  is 
an  insured  state  bank  to  conduct  as 
principal  activities  that  are  not 
permissible  for  a  national  bank.  As  the 
majority-owned  subsidiary  is  itself  an 
insured  state  bank,  that  bank  is  required 
under  part  362  and  section  24  of  the  FDI 
Act  to  request  consent  on  its  own  behalf 
for  permission  to  engage  in  any  as 
principal  activity  that  is  not  permissible 
for  a  national  bank. 

The  proposal  encompasses  the 
exceptions  contained  in  the  previous 
regulation  and  exptmds  the  exception  to 
a  majority-owned  subsidiary  of  other 
insured  state  bank  to  acquire  corporate 
stocL  In  order  for  an  insured  state  bank 
to  use  the  exception,  the  bank  must  be 
well-capitalized  exclusive  of  the  bank's 
investment  in  the  subsidiary  and  must 
make  the  capital  deduction  for  piuposes 
of  reporting  capital  on  the  bank's  Call 
Report  For  insured  state  banks  that  are 
using  the  ciurent  exception  for 
grandfathered  equities  and  holding  bank 
stock,  the  capital  deduction  requirement 
is  new.  This  requirement  is  similar  to 
that  found  in  the  proposed  notice 
procedures  for  state  nonmember  banks 
to  engage  in  activities  not  permissible 
for  national  banks  and  recognizes  the 
level  of  risk  present  in  securities 
investment  activities.  Insured  state 
banks  that  are  currentiy  engaging  in 
these  activities  but  are  not  in 
compliance  with  the  requirements 
contained  in  the  proposal  should 
provide  notice  under  §  362.5(b). 

The  subsidiary  may  only  invest  in 
corporate  equity  securities  if  the  bank 
and  subsidiary  meet  the  eligibility 
requirements.  Those  requirements  are: 
(1)  the  state-chartered  depository 
institution  may  have  only  one  majority- 
owned  subsidiary  engaging  in  this 
activity;  (2)  the  majority-owned 
subsidiary's  investment  in  equity 
securities  (except  stock  of  an  insuj^d 
dep>ository  institution,  a  bank  holding 
company  or  a  savings  and  loan  holding 
company)  must  be  limited  to  equity 
securities  listed  on  a  national  securities 
exchange;  (3)  the  state-chartered 
depository  institution  and  majority- 
owned  subsidiary  may  not  have  control 
over  any  issuer  of  stock  purchased;  and 
(4)  the  majority-owned  subsidiary's 
equity  investments  (except  stock  of  an 
insured  depository  institution,  a  bank 
holding  company  or  a  savings  and  loan 
holding  company)  must  be  limited  to 
equity  securities  listed  on  a  national 
securities  exchange. 

The  requirement  that  the  subsidiary's 
investment  be  limited  to  10  percent  of 
the  outstanding  voting  stock  of  any 


company.  This  limitation  reflects  the 
FDIC's  intent  that  this  exception  be  used 
only  as  a  vehicle  for  investment  in 
equity  securities.  The  10  percent 
limitation  was  chosen  because  it  reflects 
a  level  of  investment  that  is  generally 
recognized  as  not  involving  control  of 
the  business.  This  requirement  is  to  be 
read  together  with  the  eligibility 
requirement  that  the  depository 
institution  may  not  exercise  control  over 
any  issuer  of  stock  purchased  by  the 
subsidiary.  These  requirements  reflect 
the  FDIC's  intent  that  the  depository 
institution  is  not  operating  a  business 
through  investments  in  equity 
seciirities.  Comment  is  requested  as  to 
the  appropriateness  of  the  10  percent 
limitation. 

The  FDIC  believes  that  only  listed 
securities  should  be  allowed  under  this 
exception.  Listed  securities  are  more 
liquid  than  nonlisted  securities  and 
companies  whose  stock  is  listed  must 
meet  capital  and  other  requirements  of 
the  exchange.  These  requirements 
provide  some  assurances  as  to  the 
quality  of  the  investment.  The 
requirement  that  securities  be  listed  is 
not  extended  to  bank  and  savings 
association  stock,  bank  holding 
company  stock,  or  stock  of  a  savings 
association  holding  company.  These 
companies  are  part  of  a  highly  regulated 
industry  which  provides  some 
investment  quality  assurance.  Banks 
that  may  want  to  invest  in  unlisted 
securities  in  other  industries  should  be 
subject  to  the  scrutiny  of  the  application 
process. 

To  qualify  for  this  exception,  the 
state-chartered  depository  institution 
may  not  extend  credit  to  the  majority- 
owned  subsidiary,  purchase  any  debt 
instruments  from  the  majority-owned 
subsidiary,  or  originate  any  other 
transaction  that  is  used  to  benefit  the 
majority-owned  subsidiary  which 
invests  in  stock  under  this  subpart.  As 
noted  above,  the  depository  institution 
may  have  only  one  subsidiary  engaged 
in  tiiis  activity.  These  requirements 
reflect  the  FDIC's  desire  that  the  scope 
of  the  exception  be  limited.  Institutions 
that  wish  to  have  multiple  subsidiaries 
engaged  in  holding  equity  securities  and 
wish  to  extend  credit  to  finance  these 
transactions  should  use  the  applications 
procedures  to  request  consent. 

We  added  a  provision  relating  to 
portfolio  management.  The  FDIC  is 
concerned  that  a  majority-owned 
subsidiary  not  engage  in  activities 
which  the  FDIC  has  identified  as 
speculative.  Therefore  for  the  purposes 
of  this  subsection,  investment  in  the 
equity  securities  of  any  company  does 
not  include  pursuing  short-term  trading 
activities.  The  exception  has  been 
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created  to  facilitate  holding  of  corporate 
equity  securities  that  are  within  the 
overall  investment  strategies  of  the 
state-chartered  depository  institution 
and  its  subsidiaries.  It  is  expected  that 
these  investment  strategies  take  account 
of  such  factors  as  quality,  diversification 
and  marketability  as  well  as  income. 
Short  term  trading  that  emphasizes 
income  over  other  investment  factors  is 
speculative  and  may  not  be  pursued 
through  this  exception. 

In  addition  to  requesting  comment  on 
the  particular  exception  as  proposed, 
the  FDIC  requests  comment  on  whether 
it  is  appropriate  for  the  regulation  to 
contain  any  exception  that  would  allow 
an  insured  state  bank  to  hold  equity 
seciuities  at  the  subsidiary  level.  The 
FDIC  also  requests  comment  on  the 
adequacy  of  the  restrictions  and 
constraints  that  it  has  proposed  for  the 
banks  and  subsidiaries  that  would  hold 
these  investments.  What  additional 
constraints,  if  any,  should  we  consider 
adding  for  the  banks  and  subsidiaries 
that  would  hold  these  investments?  We 
note  that  the  statute  does  not  itself 
impose  any  conditions  or  restrictions  on 
a  bank  that  enjoys  the  grandfather  for 
investment  in  equity  securities  in  terms 
of  per  issuer  limits.  Comment  is  sought 
on  whether  it  is  appropriate  to  impose 
the  restriction  that  limits  a  bank  and  its 
subsidiary  to  investing  in  less  than  a 
controlling  interest  in  any  given  issuer. 
Is  there  some  other  limit  or  restriction 
the  FDIC  should  consider  imposing  by 
regulation  that  is  important  to  ensuring 
that  the  grandfathered  investments  do 
not  pose  a  risk? 

Majority-owned  Subsidiaries 
Conducting  Real  Estate  Investment 
Activities  and  Seciuities  Underwriting 

The  FDIC  has  determined  that  real 
estate  investment  and  securities 
imderwriting  activities  do  not  represent 
a  significant  risk  to  the  deposit 
insurance  funds,  provided  that  the 
activities  are  conducted  by  a  majority- 
owned  subsidiary  in  compliance  with 
the  requirements  set  forth.  These 
activities  require  the  insured  state  banks 
to  file  a  notice.  Then,  as  long  as  the 
FDIC  does  not  object  to  the  notice,  the 
bank  may  conduct  the  activity  in 
compliance  with  the  requirement.  The 
fact  that  prior  consent  is  not  required  by 
this  subpart  does  not  preclude  the  FDIC 
from  taking  any  appropriate  action  with 
respect  to  the  activities  if  the  facts  and 
circiunstances  warrant  such  action. 

Engage  in  Real  Estate  Investment 
Activities 

Under  section  24  of  the  FDI  Act  and 
the  ciurent  version  of  part  362,  an 
insured  state  bank  may  not  directiy  or 


indirectiy  engage  in  real  estate 
investment  activities  not  permissible  for 
a  national  bank.  Section  24  does  not 
grant  FDIC  authority  to  permit  an 
insiued  state  bank  to  directiy  engage  in 
real  estate  investment  activities  not 
permissible  for  a  national  bank.  The 
circumstances  under  wl|ich  national 
banks  may  hold  equity  investments  in 
real  estate  are  limited.  If  a  particular  real 
estate  investment  is  permissible  for  a 
national  bank,  an  insured  state  bank 
only  needs  to  document  that 
determination.  If  a  particular  real  estate 
investment  is  not  permissible  for  a 
national  bank  and  an  insured  state  bank 
wants  to  engage  in  real  estate 
investment  activities  (or  continue  to 
hold  the  real  estate  investment  in  the 
case  of  investments  acquired  before 
enactment  of  section  24  of  the  FDI  Act), 
the  insured  state  bank  must  file  an 
application  with  FDIC  for  consent.  The 
FDIC  may  approve  such  applications  if 
the  investment  is  made  through  a 
majority-owned  subsidiary,  the 
institution  is  well  capitalized  and  the 
FDIC  determines  that  the  activity  does 
not  pose  a  significant  risk  to  the  deposit 
insurance  fund. 

The  FDIC  approved  92  of  95 
applications  from  December  1992 
through  June  30, 1997,  involving  real 
estate  investment  activities.  The  FDIC 
denied  one  application,  approved  one  in 
part,  and  one  bank  withdrew  its  ^ 

application.  The  real  estate  investment 
applications  generally  have  fallen  into 
three  categories:  (1)  requests  for  consent 
to  hold  real  estate  at  the  subsidiary  level 
while  liquidating  the  property  where 
the  bank  expects  that  liquidation  will  be 
completed  later  than  December  19, 
1996;  (2)  requests  for  consent  to 
continue  to  engage  in  real  estate 
investment  activity  in  a  subsidiary, 
where  such  activities  were  initiated 
prior  to  enactment  of  section  24  of  the 
FDI  Act;  and  (3)  requests  for  consent  to 
initiate  for  the  first  time  real  estate 
investment  activities  through  a  majority- 
owned  subsidiary. 

The  approved  applications  have 
involved  investments  which  have 
ranged  from  less  than  1  percent  to  over 
70  percent  of  the  bank's  tier  one  capital. 
The  majority  of  the  investments, 
however,  involved  investments  of  less 
than  10  percent  of  tier  one  capital  with 
only  seven  applications  involving 
investments  exceeding  25  percent  of  tier 
one  capital.  The  applications  filed  with 
the  FDIC  have  involved  a  range  of  real 
estate  investments  including  holding 
residential  properties,  commercial 
properties,  raw  land,  the  development 
of  both  residential  and  commercial 
properties,  and  leasing  of  previously 
improved  property.  The  applications 


approved  by  the  FDIC  include  33 
residential  properties,  39  commercial 
properties  and  20  applications  covering 
a  mix  of  commercisd  and  residential 
properties.  The  assets  of  the  institutions 
that  submitted  approved  applications 
ranged  from  Si  million  to  $6.7  billion. 
The  institutions  which  have  been 
approved  to  continue  or  commence  new 
real  estate  investment  activity  primarily 
have  had  composite  ratings  of  1  or  2 
ratings  imder  the  UFIRS.  However,  6 
institutions  were  rated  3,  and  3 
institutions  were  rated  4.  The  4-rated 
institutions  submitted  applications  to 
continue  an  orderly  divestitiue  of  real 
estate  investments  after  December  19, 
1996.  Of  the  approved  applications,  9 
were  to  conduct  new  real  estate 
investment  activities,  while  80  were 
submitted  to  continue  holding  existing 
real  estate  or  to  hold  existing  real  estate 
after  December  19,  1996,  to  pursue  an 
orderly  liquidation.  The  remaining  3 
approved  applications  asked  for  consent 
to  continue  existing  holdings  and 
conduct  new  real  estate  activities.  One 
application  was  (>artially  approved  and 
partially  denied.  This  application 
involved  a  bank  that  applied  for  consent 
to  continue  direct  real  estate  activities 
and  consent  to  continue  indirect  real 
estate  investment  activities  through  a 
subsidiary.  The  FDIC  approved  the 
application  to  continue  die  real  estate 
investment  activity  through  the 
subsidiary  and  denied  the  application 
for  the  bank  to  engage  directly  in  real 
estate  investment  activities. 

To  date,  the  FDIC  has  evaluated  a 
niunber  of  factors  when  acting  on 
applications  for  consent  to  engage  in 
real  estate  investment  activities.  Where 
appropriate,  the  FDIC  has  fashioned 
conditions  designed  to  address  potential 
risks  that  have  been  identified  in  the 
context  of  a  given  application.  In 
evaluating  an  application  to  conduct 
equity  real  estate  investment  activity. 
the  FDIC  considers  the  type  of  proposed 
real  estate  investment  activity  to 
determine  if  the  activity  is  unsuitable 
for  an  insured  depository  institution. 
The  FDIC  also  reviews  the  proposed 
subsidiary  structure  and  its  management 
policies  and  practices  to  determine  if 
the  insured  state  bank  is  adequately 
protected  and  analyzes  capital  adequacy 
to  ensure  that  the  insured  institution 
has  sufficient  capital  to  support  its  more 
traditional  banking  activities. 

In  every  instance  in  which  the  FDIC 
has  approved  an  application  to  conduct 
a  real  estate  investment  activity,  we 
have  determined  that  it  was  necessary  to 
impose  a  niunber  of  conditions  in 
granting  the  approval.  In  short,  the  FDIC 
has  determined  on  a  case-by-case  basis 
that  the  conduct  of  certain  real  estate 
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investment  activities  by  a  majority- 
owned  corporate  subsidiary  of  an 
insured  state  bank  will  not  present  a 
significant  risk  to  the  deposit  insurance 
fluid  provided  certain  conditions  are 
observed.  In  drafting  this  proposed 
regulation,  we  have  evaluated  the 
conditions  usually  imposed  when 
granting  such  approval  to  insured  state 
banks  and  incorporated  these  conditions 
within  the  proposal  where  appropriate. 
The  FDIC  requests  general  comment  on 
whether  the  conditions  imposed  under 
the  proposed  regulation  are  appropriate. 
Comments  are  invited  on  each 
condition,  especially  on  the 
requirements  that  the  subsidiary  have 
an  independent  chief  executive  officer 
and  that  a  majority  of  its  board  be 
composed  of  individuals  who  are  not 
directors,  officers,  or  employees  of  the 
insured  institution. 

The  proposed  rule  would  allow 
majority-owned  subsidiaries  to  invest  in 
and/or  retain  equity  interests  in  real 
estate  not  permissible  for  a  national 
bank  provided  that  the  insured  state 
bank  qualifies  as  an  "eligible  depository 
institution,"  as  that  term  is  defined 
within  the  proposed  regulation,  and  the 
majority-owned  subsidiary  qualifies  as 
an  "eligible  subsidiary,"  which  is  also 
defined  within  the  proposed  rule.  The 
insured  state  bank  must  also  abide  by 
the  investment  and  transaction 
limitations  set  forth  in  tfte  proposed        * 
regulation.  Under  the  proposed 
regulation,  the  insured  state  bank  may 
not  invest  more  than  10  percent  of  the 
bank's  tier  one  capital  in  any  one 
majority-owned  real  estate  subsidiary. 
In  addition,  the  total  of  the  insiired  state 
bank's  investment  in  all  of  its  majority- 
owned  subsidiaries  which  are 
conducting  real  estate  activities  may  not 
exceed  20  [>ercent  of  its  tier  one  capital 
under  the  proposed  regulation.  Under 
the  proposed  rule,  the  20  percent 
aggregate  investment  limit  applies  to 
subsidiaries  engaged  in  the  same 
activity. 

For  the  purpose  of  calculating  the 
dollar  amount  of  the  investment 
limitations,  the  bank  would  calculate  10 
percent  and  20  percent  of  its  tier  one 
capital  after  deducting  all  amounts 
required  by  the  proposed  regulation  or 
any  FDIC  order.  We  request  comment  on 
all  aspects  and  any  implications  of  this 
proposal. 

Under  the  proposed  regulation,  the 
insured  state  bank  must  file  a  notice 
with  the  FDIC  providing  a  description  of 
the  proposed  activity  and  the  maimer  in 
which  it  will  be  conducted.  A 
description  of  the  other  items  required 
to  be  contained  in  the  notice  under  this 
proposal  are  contained  in  subpart  E  of 
the  proposed  regulation. 


The  FDIC  recognizes  that  some  real 
estate  investments  or  activities  are  more 
time,  management  and  capital  intensive 
than  others.  Our  experience  in 
reviewing  the  applications  filed  under 
section  24  has  led  us  to  conclude  that 
extremely  small  equity  investments  in 
real  estate — held  under  certain 
conditions — do  not  pose  a  significant 
risk  to  the  deposit  insurance  fund.  As  a 
result,  the  proposed  regulation  provides 
relief  to  insured  state  banks  having  such 
small  investments  in  a  majority-owned 
subsidiary  engaging  in  real  estate 
investment  activities.  The  FDIC  is 
attempting  to  strike  a  reasonable  balance 
between  prudential  safeguards  and 
regulatory  burden  in  its  proposed 
regulation.  As  a  result,  the  proposed 
regulation  establishes  certain  exceptions 
from  the  requirements  necessary  to 
establish  an  eligible  subsidiary 
whenever  the  insured  state  bank's 
investment  is  of  a  de  minimis  nature 
and  meets  certain  other  criteria.  Under 
the  proposal,  whenever  the  bank's 
investment  in  its  majority-owned 
subsidiary  conducting  real  estate 
activities  does  not  exraed  2  percent  of 
the  bank's  tier  one  capital  and  the 
bank's  investment  in  the  subsidiary 
does  not  include  extensions  of  credit 
bom  the  bank  to  the  subsidiary,  a  debt 
instrument  purchased  from  the 
,  subsidiary  or  any  other  transaction 
originated  from  the  bank  to  the  benefit 
of  the  subsidiary,  the  subsidiary  is 
relieved  of  certain  of  the  requirements 
that  must  be  met  to  establish  an  eligible 
subsidiary  under  the  regulation.  Under 
the  proposed  regulation,  an  insured 
state  bank  with  a  limited  investment  in 
a  majority-owned  subsidiary  need  not 
adhere  to  the  requirements  that  the 
subsidiary  be  physically  separate  from 
the  insured  state  bank;  the  chief 
executive  officer  of  the  subsidiary  is  not 
required  to  be  an  employee  separate 
from  the  bank;  a  majority  of  the  board 
of  directors  of  the  subsidiary  need  not 
be  separate  from  the  directors  or  officers 
of  the  bank;  and  the  subsidiary  need  not 
establish  separate  policies  and 
procedures  as  described  in  the  proposed 
regulation  in  §  362.4(c)(2)(xi).  The  FDIC 
requests  comment  on  the  exceptioiut 
being  proposed  for  establishing  an 
eligible  subsidiary  whenever  the  bank's 
investment  is  of  such  a  limited  nature. 
Are  there  any  of  the  other  requirements 
necessary  to  establish  an  "eligible 
subsidiary"  that  should  be  excepted  for 
banks  with  such  limited  investments? 
Commenters  should  keep  in  mind  that 
the  FDIC's  goal  is  to  reduce  regulatory 
burden  while  maintaining  adequate 
protection  of  the  deposit  insurance 
fimds.  Comtment  is  requested  on  all 


aspects  of  this  real  estate  investment 
activity  authority. 

Under  current  law,  an  insurpd  state 
bank  must  apply  to  the  FDIC  prior  to 
engaging  in  real  estate  investment 
activities  that  are  impermissible  for  a 
national  bank.  The  proposed  regulation 
contains  a  procedure  under  which 
certain  insured  state  banks  may 
participate  in  real  estate  investment 
activity  under  specific  circumstances  by 
filing  a  notice  with  the  FDIC.  To  qualify 
for  the  notice  procedure  proposed  under 
§  362.4(b)(5),  die  real  estate  investment 
activities  must  be  conducted  by  a 
majority-owned  subsidiary  that  further 
qualifies  as  an  "eligible  subsidiary" 
under  the  proposal.  The  characteristics 
of  an  eligible  subsidiary  are  set  forth  in 
§  362.4(c)(2)  of  the  regulation  and 
further  described  below.  If  the 
institution  or  its  investment  does  not 
meet  the  criteria  established  under  the 
proposed  regulation  for  using  the  notice 
procedure,  an  application  may  be  filed 
with  the  FDIC  under  §  362.4(b)(1).  The 
FDIC  encourages  institutions  to  file  an 
application  if  the  institution  wishes  to 
request  relief  from  any  of  the 
requirements  necessary  to  be  considered 
an  eligible  depository  institution  or  an 
eligible  subsidiary.  "The  FDIC  recognizes 
that  not  all  real  estate  investment 
requires  a  subsidiary  to  be  established 
exactly  as  ouUined  under  the  eligible 
subsidiary  definition. 

Section  362.4(b)(5)  of  the  proposal 
permits  certain  highly  rated  baiiks 
(defined  in  §  362.4(c)(l]  of  the  proposal 
as  eligible  de[>ository  institutions]  to 
engage,  through  a  majority-owned 
subsidiary,  in  real  estate  investment 
activities  not  otherwise  permissible  for 
a  national  bank  by  filing  a  notice 
according  to  the  procedures  set  forth  in 
subpart  E  of  the  proposed  regulation. 

Comment  is  roquested  on  all  aspects 
of  this  proposal  to  allow  real  estate 
activities  through  a  notice  procedure. 

Engage  in  the  Public  Sede,  Distribution 
or  Underwriting  of  Securities  That  Are 
Not  Permissible  for  a  National  Bank 
Under  Section  16  of  the  Banking  Act  of 
1933 

The  current  regulation  provides  that 
an  insured  state  nonmember  bank  may 
establish  a  majority-owned  subsidiary 
that  engages  in  the  underwriting  and 
distribution  of  securities  without  filing 
an  application  with  the  FDIC  if  the 
requirements  and  restrictions  of  §  337.4 
of  the  FDIC's  regulations  are  met. 
Section  337.4  governs  the  manner  in 
which  subsidiaries  of  insured  state 
nonmember  banks  must  operate  if  the 
subsidiaries  engage  in  securities 
activities  that  would  not  be  permissible 
for  the  bank  itself  under  section  16  of 
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the  Banking  Act  of  1933,  commonly 
known  as  the  Glass-Steagall  Act.  In 
short,  the  regulation  lists  securities 
underwriting  and  distribution  as  an 
activity  that  will  not  pose  a  significant 
risk  to  the  fund  if  conducted  through  a 
majority-owned  subsidiary  that  operates 
in  accordance  with  §  337.4.  The 
proposed  regulation  makes  significant 
changes  to  that  exception. 

Due  to  the  existing  cross  reference  to 
§  337.4,  FDIC  reviewed  §  337.4  as  a  part 
of  its  review  of  part  362  for  CDRI.  The 
purpose  of  the  review  was  to  streamline 
and  clarify  the  regulation,  update  the 
regulation  as  necessary  given  any 
changes  in  the  law,  regulatory  practice, 
and  the  marketplace  since  its  adoption, 
and  remove  any  redundant  or 
unnecessary  provisions.  As  a  result  of 
that  review,  the  FDIC  proposes  making 
a  number  of  substantive  changes  to  the 
rules  which  govern  securities  sales, 
distribution,  or  underwriting  by 
subsidiaries  of  insured  state  nonmember 
banks  and  eliminating  §  337.4  as  a 
separate  regulation.  TTie  revised 
language  would  be  relocated  to  part  362 
and  would  become  what  is  proposed 
§  362,4(b)(5)(ii).  Altiiough  die  FDIC  has 
chosen  to  place  the  exception  in  the  part 
of  the  regulation  governing  activities  by 
insured  state  banks,  by  law,  only 
subsidiaries  of  state  nonmember  banks 
may  engage  in  securities  underwriting 
activities  that  are  not  permissible  for 
national  banks.  As  we  have  previously 
stated,  subpart  A  of  this  regulation  does 
not  grant  authority  to  conduct  activities 
or  make  investments,  subpart  A  only 
gives  relief  frt)m  the  prohibitions  of 
section  24  of  the  FDI  Act.  We  placed  the 
exception  for  securities  underwriting 
with  the  real  estate  exception  in  the 
structure  of  the  regulation  to  promote 
uniform  standards  across  activities, 
even  though  it  is  possible  that  a  state 
member  bank  could  qualify  for  the  real 
estate  exception  and  not  the  securities 
exception.  We  request  comment  on 
whether  this  placement  causes  any 
confusion.  Of  course,  as  the  appropriate 
Federal  banking  agency  for  state 
member  banks,  the  FRB  may  impose 
more  stringent  restrictions  on  any 
activity  conducted  by  a  state  member 
bank. 

The  following  discussion  describes 
the  purpose  and  background  of  §  337.4, 
the  conditions  and  restrictions  imposed 
by  that  rule  on  securities  activities,  the 
language  of  the  exception  in  proposed 
part  362  and  the  proposed  revisions  to 
the  conditions  and  restrictions 
governing  this  activity. 

History  of  Section  337.4 

On  August  23, 1982,  die  FDIC 
adopted  a  policy  statement  on  the 


applicability  of  the  Glass-Steagall  Act  to 
securities  activities  of  insured  state 
nonmember  banks  (47  FR  38984).  That 
policy  statement  expressed  the  opinion 
of  the  FDIC  that  under  the  Glass-Steagall 
Act:  (1)  Insured  state  nonmember  banks 
may  be  affiliated  with  companies  that 
engage  in  securities  activities,  and  (2) 
securities  activities  of  bona  fide 
subsidiaries  of  insured  state  nonmember 
banks  are  not  prohibited  by  section  21 
of  the  Glass-Steagall  Act  (12  U.S.C.  378) 
which  prohibits  deposit  taking 
institutions  bom  engaging  in  die 
business  of  issuing,  underwriting, 
selling,  or  distributing  stocks,  bonds, 
debentures,  notes,  or  other  securities. 

The  policy  statement  applies  solely  to 
insured  state  nonmember  banks.  As 
noted  in  the  policy  statement,  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1841  et  seq.)  places  certain 
restrictions  on  non-banking  activities. 
Insured  state  nonmember  banks  that  are 
members  of  a  bank  holding  company 
system  need  to  take  into  consideration 
sections  4(a)  and  4(c)(8)  of  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1843  (a)  and  (c))  and  applicable 
Federal  Reserve  Board  regulations 
before  entering  into  securities  activities 
through  subsidiaries. 

The  policy  statement  also  expressed 
the  opinion  of  the  Board  of  Directors  of 
the  FDIC  that  there  may  be  a  need  to 
restrict  or  prohibit  certain  securities 
activities  of  subsidiaries  of  state 
nonmember  banks.  As  the  policy 
statement  noted,  "the  FDIC  •   •  • 
recognizes  its  ongoing  responsibility  to 
ensure  the  safe  and  sound  operation  of 
insured  state  nonmember  banks,  and 
depending  upon  the  facts,  the  potential 
risks  inherent  in  a  bank  subsidiary's 
involvement  in  certain  securities 
activities."^ 

In  November  1984,  after  notice  and 
comment  proceedings,  the  FDIC 
adopted  a  final  rule  regulating  the 
securities  activities  of  affiliates  and 
subsidiaries  of  insured  state  nonmember 
banks  under  the  FDI  Act.  49  FR  46709 
(Nov.  28, 1984),  regulations  codified  at 
12  CFR  337.4  (1986).3  AlUiough  the  nde 


'  Repmentatives  of  mutual  fund  companies  and 
investment  bankers  brought  action  challenging  the 
Federal  Deposit  Insurance  Corporation  Policy 
Statement.  Their  suit  was  dismissed  without 
prejudice,  pending  the  outcome  of  FDICs 
rulemaking  process.  Investment  Company  Institute 
V.  United  Slates.  D.D.C.  Qvil  Action  No.  82-2532. 
filed  September  8.  1982. 

^  After  the  regulations  were  adopted,  the 
representatives  of  mutual  fund  companies  and 
investment  bankers  brought  another  action 
challenging  the  regulations  allowing  insured  banks, 
which  are  not  members  of  the  Federal  Reserve 
System,  to  have  subsidiary  or  affiliate  relationships 
with  firms  engaged  in  securities  work.  The  United 
States  District  Court  for  the  District  of  Columbia. 
Gerhard  A.  Gesell. ).,  606  F.Supp.  683,  upheld  the 


does  not  prohibit  such  securities 
activities  outright,  it  does  restrict  that 
activity  in  a  number  of  ways  and  only 
permits  the  activities  if  authorized 
under  state  law.  Banks  only  could 
maintain  "bona  fide"  subsidiaries  that 
engaged  in  securities  work.  The  rule 
defined  "bona  fide  subsidiary"  so  as  to 
limit  the  extent  to  which  banks  and 
their  securities  affiliates  and 
subsidiaries  coidd  share  company 
names  or  logos,  as  well  as  places  of 
business.  12  CFR  337.4(a)(2)(ii).  (iii);  49 
FR  46710.  The  definition  required  banks 
and  subsidiaries  to  maintain  separate 
accounting  records  and  to  observe 
separate  corporate  formalities.  12  CFR 
337.4(a)(2)(iv).  (v).  The  two  entities 
were  required  not  to  share  officers  and 
to  conduct  business  pursuant  to 
independent  policies  and  procedures, 
including  the  maintenance  of  separate 
employees  and  payrolls.  Id. 
§  337.4(a)(2)(vi},  (vii).  (viii);  49  FR 
46711-12.  Finally,  and  perhaps  most 
importandy,  the  rule  required  a 
subsidiary  to  be  "adequately 
capitalized."  12  CFR  337.4(a)(2)(i). 

The  rule  has  been  amended  several 
times  since  its  adoption.*  The  last 
amendment  to  this  rule  was  in  1988. 
When  the  FDIC  initially  implemented 


regulations,  and  reprasentativas  appaalad  and  also 
petitioned  for  review.  The  Court  of  Appeals  held 
that:  (1)  representatives  had  standing  to  challenge 
rqulations  under  both  the  Glass-Steagall  Act  and 
the  FDI  Act,  but  (2)  regulations  did  not  violate 
either  Act.  Investment  Company  Institute,  v. 
Federal  Deposit  Insurance  Corporation.  815  F.2d 
1540  (U.S.CA.  D.C1987). 

A  trade  association  representing  Federal  Deposit 
IiMurance  Corporation-insured  savings  banks  alao 
brought  suit  challenging  FDIC  regulations 
respecting  proper  relationship  between  FDIC- 
insured  banks  and  their  securitiesKlealing 
"subsidiaries"  or  "affiliates."  On  cross  motions  ha 
summary  judgment,  the  District  Court,  (ackson,  J., 
held  that:  (1)  trade  association  had  standing,  and  (2) 
regulations  were  within  authority  of  FDIC.  National 
Council  of  Savings  Institutions  v.  Federal  Deposit 
Insurance  Corporation,  664  F.Supp.  572  (  D.C 
1987). 

'50  FR  2274.  Jan.  16, 1985:  51  FR  880,  Jan.  9. 
1986;  51  FR  23406.  June  27.  1986;  51  FR  4S756. 
Dec.  22,  1966;  52  FR  23544.  June  23,  1987;  52  FR 
39216,  Oct.  21.  1987;  52  FR  47386,  Dec.  14.  1987; 
53  FR  597.  Jan.  8,  1988:  53  FR  2223.  Jan.  27.  1988. 
The  FDIC  amended  the  regulations  governing  the 
securities  activities  of  certain  subsidiaries  of 
insured  state  nonmember  banks  and  the  affiliate 
relationships  of  insured  state  nonmember  banks 
with  certain  securities  companies  to  make  technical 
corrections,  delete  the  requirement  that  the  offices 
of  securities  subsidiaries  and  affiliates  must  be 
accessed  through  a  separate  entrance  from  that  used 
by  the  bank  (the  existing  requirement  for  physically 
separate  offices  was  retained),  delete  the 
prohibition  against  securities  subsidiaries  and 
affiliates  sharing  a  common  name  or  logo  with  the 
bank,  and  to  establish  a  number  of  affirmative 
disclosure  requirements  regarding  securities 
recommended,  offered,  or  sold  by  or  through  a 
securities  subsidiary  or  affiliate  are  not  FDIC 
insured  deposits  unless  otherwise  indicated  and 
that  such  securities  are  not  obligations  of,  nor  ara 
guaranteed  by  the  bank. 
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its  regulation  on  securities  activities  of 
subsidiaries  of  insured  state  nonmember 
banks  and  bank  transactions  with 
affiliated  securities  companies,  the  FDIC 
determined  that  some  risk  may  be 
associated  with  those  activities.  To 
address  that  risk,  the  FDIC  regulation: 
(1)  Defined  bona  fide  sut)sidiary,  (2) 
required  notice  of  intent  to  acquire  or 
establish  a  securities  subsidiary,  (3) 
limited  the  p)ennissible  securities 
activities  of  insured  state  nonmember 
bank  subsidiaries,  and  (4)  placed  certain 
other  restrictions  on  loans,  extensions  of 
credit,  and  other  transactions  between 
insured  state  nonmember  banks  and 
their  subsidiaries  or  affiliates  that 
engage  in  securities  activities. 

As  defined  in  §  337.4,  the  term  "bona 
fide"  subsidiary  means  a  subsidiary  of 
an  insured  state  nonmember  bank  that 
at  a  minimum:  (1)  Is  adequately 
capitalized,  (2)  is  physically  separate 
and  distinct  in  its  operations  firom  the 
operations  of  the  baiik.  (3)  maintains 
separate  accounting  and  other  corporate 
records,  (4)  observes  separate  corporate 
formalities  such  as  separate  board  of 
directors'  meetings,  (5)  maintains 
separate  employees  who  are 
compensated  by  the  subsidiary,  (6) 
shares  rn  common  officers  with  the 
bank.  (7)  a  majority  of  the  board  of 
directors  is  composed  of  persons  who 
are  neither  directors  nor  officers  of  the 
bank,  and  (8)  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  the  subsidiary  is  a 
separate  organization  from  the  bank  and 
that  investments  recommended,  offered 
or  sold  by  the  subsidiary  are  not  bank 
deposits,  are  not  insured  by  the  FDIC,^ 
and  are  not  guaranteed  by  the  bank  nor 
are  otherwise  obligations  of  the  bank. 

This  definition  was  imposed  to  ensure 
the  separateness  of  the  subsidiary  and 
the  bank.  This  separation  is  necessary  as 
the  bank  would  be  prohibited  by  the 
Glass-Steagall  Act  from  engaging  in 
many  activities  the  subsidiary  might 
undertake  and  the  separation  safeguards 
the  soundness  of  the  parent  bank. 

The  regulation  provides  that  the 
insured  state  nonmember  hank  must 
give  the  FDIC  written  notice  of  intent  to 
establish  or  acquire  a  subsidiary  that 
engages  in  any  securiti^  activity  at  least 
60  days  prior  to  consummating  the 
acquisition  or  commencement  of  the 
operation  of  the  subsidiary.  These 
notices  serve  as  a  supervisory 
mechanism  to  apprise  the  FDIC  that 
insured  state  nonmember  banks  are 
conducting  securities  activities  through 
their  subsidiaries  that  may  expose  the 
banks  to  potential  risks.  . 


The  regulation  adopted  a  tiered 
approach  to  the  activities  of  the 
subsidiary  and  limited  the  underwriting 
of  securities  that  would  otherwise  be 
prohibited  to  the  bank  itself  under  the 
Glass-Steagall  Act  unless  the  subsidiary 
met  the  bona  fide  definition  and  the 
activities  were  limited  to  underwriting 
of  investment  quality  securities.  A 
subsidiary  may  engage  in  additional 
underwriting  if  it  meets  the  definition  of 
bona  fide  and  the  following  additional 
conditions  are  met: 

(a)  The  subsidiary  is  a  member  in 
good  standing  of  the  National 
Association  of  Securities  Elealers 
(NASD): 

(b)  The  subsidiary  has  been  in 
continuous  operation  for  a  five-year 
period  preceding  the  notice  to  the  FDIC; 

(c)  No  director,  officer,  general 
partner,  employee  or  10  percent 
shareholder  has  been  convicted  within 
five  years  of  any  felony  or  misdemeanor 
in  connection  with  the  purchase  or  sale 
of  any  security; 

(d)  Neither  the  subsidiary  nor  any  of 
its  directors,  officers,  general  partners, 
employees,  or  10  percent  shareholders 
is  subject  to  any  state  or  federal 
administrative  order  or  court  order, 
judgment  or  decree  arising  out  of  the 
conduct  of  the  securities  business: 

(e)  None  of  the  subsidiary's  directors, 
of^rers.  general  partners,  employees  or 
10  percent  shareholders  are  subject  to 
an  order  entered  within  five  years 
issued  by  the  Securities  and  Exchange 
Commission  (SEC)  pursuant  to  certain 
provisions  of  the  Securities  Exchange 
Act  of  1934  or  the  Investment  Advisors 
Act  of  1940;  and 

(f)  All  officers  of  the  subsidiary  who 
have  supervisory  responsibility  for 
underwriting  activities  have  at  least  five 
years  experience  in  similar  activities  at 
NASD  member  securities  firms. 

A  bona  fide  subsidiary  is  required  to 
be  adequately  capitalized,  and  therefore, 
these  subsidiaries  are  required  to  meet 
the  capital  standards  of  the  NASD  and 
SEC.  As  a  protection  to  the  insurance 
fund,  a  bank's  investment  in  these 
subsidiaries  engaged  in  securities 
activities  that  would  be  prohibited  to 
the  bank  under  the  Glass-Steagall  Act  is 
not  counted  toward  the  bank's  capital, 
that  is,  the  investment  in  the  subsidiary 
is  deducted  before  compliance  with 
capital  requirements  is  measured. 

An  insured  state  nonmember  bank 
that  has  a  subsidiary  or  affiliate 
engaging  in  the  sale,  distribution,  or 
imderwriting  of  stocks,  bonds, 
debent\ires  or  notes,  or  other  securities, 
or  acting  as  an  investment  advisor  to 
any  investment  company  is  prohibited 
under  §  337.4  from  engaging  in  any  of 
the  following  transactions: 


(1)  Purchasing  in  its  discretion  as 
fiduciary  any  security  currently 
distributed,  underwritten  or  issued  by 
the  subsidiary  unless  the  purchase  is 
authorized  by  a  trust  instrument  or  is 
permissible  under  applicable  law; 

(2)  Transacting  business  through  the 
trust  department  with  the  securities  firm 
unless  the  transactions  are  at  least 
comparable  to  transactions  with  an 
unaffiliated  company: 

(3)  Extending  credit  or  making  any 
loan  directly  or  indirectly  to  any 
company  whose  obligations  are 
underwritten  or  distributed  by  the 
securities  firm  unless  the  securities  are 
of  investment  quality; 

(4)  Extending  credit  or  making  any 
loan  directly  or  indirectly  to  any 
investment  company  whose  shares  are 
underwritten  or  distributed  by  the 
securities  company; 

(5)  Extending  credit  or  making  any 
loan  where  the  purpose  of  the  loan  is  to 
acquire  securities  underwritten  or 
distributed  by  the  securities  company; 

(6)  Making  any  loans  or  extensions  of 
credit  to  a  subsidiary  or  affiliate  of  the 
bank  that  distributes  or  underwrites 
securities  or  advises  an  investment 
compcmy  in  excess  of  the  limits  and 
restrictions  set  by  section  23A  of  the 
Federal  Reserve  Act; 

(7)  Making  any  loan  or  extension  of 
credit  to  any  investment  company  for 
which  the  securities  company  acts  as  an 
investment  advisor  in  excess  of  the 
limits  and  restrictions  set  by  section 
23A  of  the  Federal  Reserve  Act;  and 

(8)  Directly  or  indirectly  conditioning 
any  loan  or  extension  of  credit  to  any 
company  on  the  requirement  that  the 
company  contract  with  the  bank's 
securities  company  to  underwrite  or 
distribute  the  company's  securities  or 
condition  a  loan  to  a  person  on  the 
requirement  that  the  person  purchase 
any  security  underwritten  or  distributed 
by  the  bank's  securities  company. 

An  insured  state  nonmemoer  bank  is 
prohibited  under  §  337.4  from  becoming 
affiliated  with  any  company  that 
directly  engages  in  the  sale,  distribution, 
or  underwriting  of  stocks,  bonds, 
debentures,  notes,  or  other  securities 
unless:  (1)  The  securities  business  of  the 
affiliate  is  physically  separate  and 
distinct  from  the  operation  of  the  bank; 
(2)  the  bank  and  the  affiliate  share  no 
common  officers;  (3)  a  majority  of  the 
board  of  directors  of  the  bank  is 
composed  of  persons  who  are  neither 
directors  nor  officers  of  the  affiliate;  (4) 
any  employee  of  the  affiliate  who  is  also 
an  employee  of  the  bank  does  not 
conduct  any  securities  activities  of  the 
affiliate  on  the  premises  of  the  bank  that 
involve  customer  contact;  and  (5)  the 
affiliate  conducts  business  pursuant  to 
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independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  affiliate 
that  the  affiliate  is  a  separate 
organization  from  the  bank  and  that 
investments  recommended,  offered  or 
sold  by  the  affiliate  are  not  bank 
deposits,  are  not  insured  by  the  FDIC, 
and  are  not  guaranteed  by  the  bank  nor 
are  otherwise  obligations  of  the  bank. 
The  FDIC  chose  not  to  require  notices 
relative  to  affiliates  because  it  would 
normally  find  out  about  the  affiliatiop  in 
a  deposit  insurance  application  or  a 
change  of  bank  control  notice. 

The  FDIC  created  an  atmosphere 
where  bank  affiliation  with  entities 
engaged  in  securities  activities  is  very 
controlled.  The  FDIC  has  examination 
authority  over  bank  subsidiaries.  Under 
section  10(b)  of  the  FDI  Act,  the  FDIC 
has  the  authority  to  examine  affiliates  to 
determine  the  effect  of  that  relationship 
on  the  insured  institution.  Nevertheless, 
the  FDIC  generally  has  allowed  these 
entities  to  be  functionally  regulated,  that 
is  FDIC  usually  examines  the  insured 
state  nonmember  bank  and  primarily 
relies  on  SEC  and  NASD  oversight  of  the 
securities  subsidiary  or  affiliate. 
The  FDIC  views  its  established 
separations  for  banks  and  securities 
firms  as  creating  an  environment  in 
which  the  FDIC's  responsibility  to 
protect  the  insurance  fund  has  been  met 
without  creating  too  much  overlapping 
regulation  for  the  securities  firms.  The 
FDIC  maintains  an  open  dialogue  with 
the  NASD  and  the  SEC  concerning 
matters  of  mutual  interest.  To  that  end, 
the  FDIC  entered  into  an  agreement  in 
principle  with  the  NASD  concerning 
examination  of  securities  companies 
affiliated  with  insured  institutions  and 
has  begun  a  dialogue  with  the  SEC 
concerning  the  exchange  of  information 
which  may  be  pertinent  to  the  mission 
of  the  FDIC. 

The  number  of  banks  which  have 
subsidiaries  engaging  in  securities 
activities  that  can  not  be  conducted  in 
the  bank  itself  is  very  small.  These 
subsidiaries  engage  in  the  underwriting 
of  debt  and  equity  securities  and 
distribution  and  management  of  mutual 
funds.  The  FDIC  has  received  notices 
from  444  banks  that  have  subsidiaries 
that  engage  in  activities  that  do  not 
require  the  subsidiary  to  meet  the 
definition  of  bona  fide  such  as 
investment  advisory  activities,  sale  of 
securities,  and  management  of  the 
bank's  securities  portjfolio. 

Since  implementation  of  the  FDIC's 
§  337.4  regulation,  the  relationships 
between  banks  and  securities  firms  have 
not  been  a  matter  of  supervisory 
concern  due  to  the  protections  FDIC  has 
in  place.  However,  the  FDIC  realizes 


that  in  a  time  of  financial  turmoil  these 
protections  may  not  be  adequate  and  a 
program  of  direct  examination  could  be 
necessary  to  protect  the  insurance  fund. 
Thus,  the  continuation  of  the  FDIC's 
examination  authority  in  that  area  is 
important. 

'The  FRB  permits  a  nonbank 
subsidiary  of  a  bank  holding  company 
to  underwrite  and  deal  in  securities 
through  its  orders  imder  the  Bank 
Holding  Company  Act  and  section  20  of 
the  Glass-Steagall  Act  The  FDIC  has 
reviewed  its  securities  imderwriting 
activity  regulations  in  light  of  the  FRB 
recendy  adopted  operating  standards 
that  modify  the  FRB's  section  20 
orders.5  The  FDIC  also  reviewed  the 
comments  received  by  the  FRB.  The 
FRB  conducted  a  comprehensive  review 
of  the  prudential  limitations  established 
in  its  decisions.  The  FRB  sought 
comment  on  modifying  these  limitations 
to  allow  section  20  subsidiaries  to 
operate  more  efficiently  and  serve  their 
customera  more  effiectively.*  The  FDIC 
found  the  analysis  of  the  FRB 
instructive  and  has  determined  that  its 
regulation  already  incorporates  many  of 
the  same  modifications  that  the  FRB  has 
made.  The  FDIC  is  proposing  other 
changes  consistent  with  the  FRB 
approach  and  will  endeavor  to  explain 
the  differences  in  the  approach  taken  by 
the  FDIC.  Consistent  with  the  approach 
adopted  by  the  FRB,  the  FDIC  proposes 
to  have  the  securities  underwriting 
subsidiaries  and  the  insured  state 
nonmember  banks  use  the  disclosures 
adopted  in  the  Interagency  Statement 
where  applicable.  Thus,  the  Interagency 
Statement  will  be  applicable  when  sales 
of  these  products  occur  on  bank 
premises.  The  FDIC  agrees  with  the  FRB 
that  using  these  interagency  disclosure 
standards  promotes  uniformity,  makes  it 
easier  for  banks  to  train  their  employees, 
and  enhances  coinpliance. 

In  contrast,  FDIC  will  be  taking  a 
different  approach  on  some  of  these 
safeguards  because  it  is  not  proposing  a 
separate  statement  of  operating 
standards.  Thus,  the  FDIC  will  retain 
safeguards  in  its  rule  that  FRB  is  shifting 
to  or  handling  in  a  different  way 
through  the  FRB's  still  to  be  released 
statement  of  operating  standards.  With 
respect  to  other  safeguards  that  the  FDIC 
is  proposing  to  continue  to  apply  to  the 
securities  underwriting  activities 
conducted  by  insured  state  noimiember 
banks  through  their  "eligible 
subsidiaries,"  FDIC  has  determined  that 
each  of  these  safeguards  provides 
appropriate  protections  for  bank 


subsidiaries  engaged  in  underwriting 
activities. 

For  these  purposes,  the  FDIC  has 
modified  the  safeguard  requiring  that 
banks  and  their  securities  underwriting 
subsidiaries  maintain  separate  officers 
and  employees.  As  discussed  below, 
that  modification  would  be  consistent 
with  the  Interagency  Statement 
However,  the  chief  executive  officer  of 
the  subsidiary  may  not  be  an  employee 
of  the  bank  and  a  majority  of  its  board 
of  directors  must  not  be  directors  or 
officers  of  the  banL  This  standard  is  the 
same  as  the  operating  standard  on 
interlocks  adopted  by  the  FRB  to  govern 
its  section  20  orders. 

One  of  the  reasons  for  these 
safegiiards  involves  the  FDIC's 
continuing  cont»ms  that  the  bank 
should  be  protected  from  liability  for 
the  securities  underwriting  activities  of 
the  subsidiary.  Under  the  securities 
laws,  a  parent  company  may  have 
liability  as  a  "controlling  person."''  The 
FDIC  views  management  and  board  of 
director  separation  as  enhanced 
protection  from  controlling  person 
liability  as  well  as  protection  from 
disclosures  of  material  nonpublic 
information.  Protection  from  disclosures 
of  material  nonpublic  information  also 
may  be  enhanced  by  the  use  of 
appropriate  policies  and  procedures." 


>August21.1997. 

»61  FR  57679.  November  7.  1996,  and  62  FR 
2622.  January  17. 1997. 


^  Liability  of  "controlling  penon*"  Cor  tecuritiea 
law  violations  by  the  persons  or  entities  tltey 
"control"  is  found  in  section  15  of  the  Securities 
Act  of  1933.  IS  U.S.C  §  77o  and  section  20  of  the 
Securities  and  Exchange  Act  of  1934,  15  U.S.C 
§  78t(a).  Although  the  tesU  of  liability  under  these 
statutes  vary  slightly,  the  FDIC  is  concerned  that 
liability  may  be  imposed  on  a  parent  entity  that  is 
a  bank  under  the  most  stringent  of  these  authoritiw 
in  the  securities  underwriting  setting.  Under  the 
Tenth  Circuit's  permissive  test  for  controlling 
person  liability,  any  appearance  of  an  ability  to 
exercise  influence,  whether  directly  or  indirectly, 
and  even  if  such  influence  cannot  amount  to 
control,  is  sufBcient  to  cause  a  person  to  ban 
controlling  person  within  the  meaning  of  §  77o  or 
§  78t(a).  Although  liability  may  be  avoided  by 
proving  no  knowledge  or  good  faith,  proving  no 
knowledge  requires  no  knowledge  of  the  general 
operations  or  actions  of  the  primary  violator  and 
good  faith  requires  both  good  faith  and 
nonparticipation.  See  First  Interstate  Bank  of 
Denver.  Nj\.  v.  Pring.  969  F.2d  891  (10th  Or.  1992). 
revd  on  other  grounds.  511  U.S.  164  (1994);  Arena 
Land  6r  tnv.  Co.  ItK.  v.  Petty.  906  F.Supp,  1470  (D. 
Utah  1994);  San  Francisco-Oklahoma  Petroleum 
Exploration  Corp.  v.  Carstan  Oil  Co..  Inc.  765  F.2d 
962  (10th  Cir.  1985);  and  Seattle-First  National 
Bank  v.  Carlstedt.  978  F.Supp.  1543  (W.D.  Okla. 
1987).  However,  to  the  extent  that  any  securities 
underwriting  liability  may  have  been  reduced  due 
to  the  enactment  of  The  r.ivate  Securities  Litigation 
Reform  Act  of  1995.  PL.  104-67,  then  the  FDIC's 
concerns  regarding  controlling  person  liability  may 
be  reduced.  It  is  likely  that  the  FDIC  will  want  to 
await  the  development  of  the  standards  under  this 
new  law  before  taking  actions  that  could  risk 
liability  on  a  parent  bank  that  has  an  underwriting 
subsidiary. 

*  See  "Anti-manipulation  Rules  Concerning 
Securities  Ofierings,"  Regulation  M.  17  CFR  200 

Coatiniwd 
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The  FDIC  requests  comment  on  the 
retention  of  diese  safeguards,  the  utility 
of  management  and  board  separations  to 
limit  controlling  person  liability  and  the 
inappropriate  disclosure  of  material 
nonpublic  information,  the  extent  that 
any  securities  underwriting  liability 
may  have  been  reduced  due  to  the 
enactment  of  The  Private  Securities 
Litigation  Reform  Act  of  1995,  PL.  104- 
67,  the  efGcacy  of  more  limited 
restrictions  on  officer  and  director 
interlocks  to  prevent  both  liability  and 
information  sharing  and  any  related 
issues. 

Substantive  Changes  to  the  Subsidiary 
Underwriting  Activities 

Generally,  the  regulations  governing 
the  securities  underwriting  activity  of 
state  nonmember  banks  have  been 
streamlined  to  make  compliance  easier. 
In  addition,  state  nonmember  banks  that 
deem  any  particular  constraint  to  be 
burdensome  may  file  an  application 
with  the  FDIC  to  have  the  constraint 
removed  for  that  bank  and  its  majority- 
owned  subsidiary.  The  FDIC  has 
eliminated  those  constraints  that  were 
deemed  to  overlap  other  requirements 
or  that  could  be  eliminated  while 
maintaining  safety  and  soundness 
standards.  For  example,  the  FDIC 
proposes  to  eliminate  the  notice 
requirement  for  all  state  nonmember 
banks  subsidiaries  that  engage  in  any 
securities  activities  that  are  permissible 
for  a  national  bank.  Under  the  proposal, 
a  notice  would  be  required  only  of  state 
nonmember  bank  subsidiaries  that 
engage  in  securities  activities  that 
would  be  impermissible  for  a  national 
bank.  The  FDIC  has  determined  that  it 
can  adequately  monitor  the  other 
securities  activities  through  its  regular 
reporting  and  examination  processes. 


(1997)  where  the  SEC  grapples  with  limiting  trading 
advantages  that  might  otherwise  accrue  to  affiliates 
by  limiting  trading  in  prohibited  securities  by 
affiliates.  The  SEC  is  attempting  to  prevent  trading 
on  material  nonpublic  information.  To  reduce  the 
danger  of  such  trading,  the  SEC  has  a  broad  ban  on 
affiliated  purchasers.  To  narrow  that  exception 
while  continuing  to  limit  access  to  the  nonpublic 
information  that  might  otherwise  occur,  the  SEC 
has  limited  access  to  material  nonpublic 
information  through  restraints  on  common  officers. 
Alternatively,  the  SEC  could  prohibit  trading  by 
affiliates  that  shared  any  common  officers  or 
employees.  In  aarrowing  this  exception  to  "those 
officers  or  employees  that  direct,  effect  or 
recommend  transactions  in  securities."  the  SEC 
stated  that  it  "believes  that  this  modification  will 
resolve  substantially  commenters"  concerns  that 
sharing  one  or  more  senior  executives  with  a 
distribution  participant,  issuer,  or  selling  security 
holder  would  preclude  an  affiliate  from  availing 
itself  of  the  exclusion."  62  FR  520  at  523.  fn.  22 
(January  3, 1997).  As  the  SEC  also  stated,  the 
requirement  would  not  preclude  the  affiliates  from 
sharing  common  executives  charged  with  risk 
management,  compliance  or  general  oversight 
responsibilities. 


We  invite  comment  on  whether  the 
elimination  of  these  notices  is 
appropriate. 

As  indicated  in  the  following 
discussion  on  core  eligibility 
requirements,  the  proposed  regulation 
establishes  new  criteria  which  must  be 
met  to  qualify  for  the  notice  procedures 
to  conduct,  as  principal,  activities 
through  a  subsidiary  that  are  not 
permissible  for  a  national  bank.  The 
insured  state  bank  must  be  an  "eligible 
depository  institution"  and  the 
subsidiary  must  be  an  "eligible 
subsidiary."  The  terms  are  defined 
below  but  to  summarize  briefly,  an 
"eligible  depository  institution"  must  be 
chartered  and  operating  for  at  least  three 
years,  have  satisfactory  composite  and 
management  ratings  under  the  Uniform 
Financial  Institution  Rating  System 
(UFIRS)  as  well  as  satisfactory 
compliance  and  CRA  ratings,  and  not  be 
subject  to  any  formal  or  informal 
corrective  or  supervisory  order  or 
agreement.  These  requirements  would 
be  uniform  with  other  part  362  notice 
procedures  for  insured  state  banks  to 
engage  in  activities  not  permissible  for 
national  banks  and  recognize  the  level 
of  risk  present  in  securities 
underwriting  activities.  These 
requirements  are  not  presently  found  in 
§  337.4  but  the  FDIC  believes  that  only 
banks  that  are  well-run  and  well- 
managed  should  be  given  the 
opportunity  to  engage  in  securities 
activities  that  are  not  permissible  for  a 
national  bank  under  the  streamlined 
notice  procedures.  Other  banks  that 
want  to  enter  these  activities  should  be 
subject  to  the  scrutiny  of  the  application 
process.  Although  management  and 
operations  not  permissible  for  a  national 
bank  are  conducted  by  a  separate 
majority-owned  subsidiary,  such 
activities  are  part  of  the  analysis  of  the 
consolidated  financial  institution.  The 
condition  of  the  institution  and  the 
ability  of  its  management  are  an 
important  component  in  determining  if 
the  risks  of  the  securities  activities  will 
have  a  negative  impact  on  the  insured 
institution. 

One  of  the  other  notable  differences  in 
the  proposed  regulation  is  the 
substitution  of  die  "eligible  subsidiary" 
criteria  for  that  of  the  "bona  fide 
subsidiary"  definition  contained  in 
§  337.4(a)(2).  The  definitions  are  similar, 
but  changes  have  been  made  to  the 
existing  capital  and  physical  separation 
requirements.  Also,  new  requirements 
have  been  added  to  ensure  that  the 
subsidiary's  business  is  conducted 
according  to  independent  policies  and 
procedures.  With  regard  to  those 
subsidiaries  which  engage  in  the  public 
sale,  distribution  of  underwriting  of 


securities  that  are  not  permissible  for  a 
national  bank,  additional  conditions 
must  also  be  met.  The  conditions  are 
that  (1)  the  state-chartered  depository 
institution  must  adopt  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  the  institution's 
participation  in  financing  transactions 
underwritten  or  arranged  by  an 
underwriting  majority-owned 
subsidiary;  (2)  the  state-chartered 
depository  institution  may  not  express 
an  opinion  on  the  value  or  the 
advisability  of  the  purchase  or  sale  of 
securities  underwritten  or  dealt  in  by  a 
majority-owned  subsidiary  unless  the 
state-chartered  depository  institution 
notifies  the  customer  that  the  majority- 
owned  subsidiary  is  underwriting, 
making  a  market,  distributing  or  dealing 
in  the  security;  (3)  the  majority-owned 
corporate  subsidiary  is  registered  and  is 
a  member  in  good  standing  with  the 
appropriate  SROs,  and  prompUy 
informs  the  appropriate  regional 
director  of  the  Division  of  Supervision 
(DOS),  in  writing  of  any  material  actions 
taken  against  the  majority-owned 
subsidiary  or  any  of  its  employees  by 
the  state,  the  appropriate  SRQts  or  the 
SEC;  and  (4)  the  state-chartered 
depository  institution  does  not 
knowingly  purchase  as  principal  or 
fiduciary  during  the  existence  of  any  ■ 
underwriting  or  selling  syndicate  any 
securities  underwritten  by  the  majority- 
owned  subsidiary  unless  the  purchase  is 
approved  by  the  state-chartered 
depository  institution's  board  of 
directors  before  the  securities  are 
initially  ofiered  for  sale  to  the  public. 
These  requirements  are  also  similar  to 
but  simplify  the  requirements  currently 
contained  in  §  337.4. 

In  addition,  the  FDIC  proposes  to 
eliminate  the  five-year  period  limiting 
the  securities  activities  of  a  state 
nonmember  bank's  underwriting 
subsidiary's  business  operations.  Rather, 
with  notice  and  compliance  with  the 
safeguards,  a  state  nonmember  bank's 
securities  subsidiary  may  conduct  any 
securities  business  set  forth  in  its 
business  plan  after  the  notice  period  has 
expired  without  an  objection  by  the 
FDIC.  The  reasons  the  FDIC  initially 
chose  the  more  conservative  posture  are 
rooted  in  the  time  they  were  adopted. 
When  the  FDIC  approved  establishment 
of  the  initial  tmderwriting  subsidiaries, 
it  had  no  experience  supervising 
investment  banking  operations  in  the 
United  States.  Because  affiliation 
between  banks  and  securities 
underwriters  and  dealers  was  long 
considered  impractical  or  illegal,  banks 
had  not  operated  such  entities  since 
enactment  of  the  Glass-Steagall  Act  in 
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1933.  Moreover,  pre-Glass-Steagall 
affiliations  were  considered,  rightly  or 
wrongly,  to  have  caused  losses  to  the 
banking  industry  and  investors, 
although  some  modem  research 
questions  this  view."  Thus,  the 
affiliation  of  banks  and  investment 
banks  presented  unknown  risks  that 
were  considered  substantial  in  1983.  In 
addition,  although  the  FDIC  recognized 
that  supervision  and  regulation  of 
broker-dealers  by  the  SEC  provided 
significant  protections,  the  FDIC  had 
little  experience  with  how  these 
protections  operated.  The  FDIC  has  now 
gained  experience  with  supervising  the 
securities  activities  of  banks  and  is 
better  able  to  assess  the  appropriate 
safeguards  to  impose  on  these 
operations  to  protect  the  bank  and  the 
deposit  insurance  funds.  For  those 
reasons,  the  limitations  and  restrictions 
contained  in  §  337.4  on  underwriting 
other  than  "investment  quality  debt 
securities"  or  "investment  quality 
equity  securities"  have  been  eliminated 
from  the  proposed  regulation.  It  should 
also  be  noted  that  certain  safeguards 
have  been  added  to  the  system  since 
§  337.4  was  adopted.  These  safeguards 
include  risk-based  capital  standards  and 
the  Interagency  Statement.  The  FDIC 
proposes  the  removal  of  the  disclosures 
currently  contained  in  §  337.4.  Instead, 
the  FDIC  will  be  relying  on  the 
Interagency  Statement  for  the 
appropriate  disclosures  on  bank 
premises.  The  FDIC  requests  comment 
on  whether  the  Interagency  Statement 
provides  adequate  disclosures  for  retail 
sales  in  a  securities  subsidiary  and 
whether  required  compliance  with  that 
policy  statement  needs  to  be  specifically 
mentioned  in  the  regulatory  text. 
Comment  is  invited  on  whether  any 
other  disclosures  currently  in  §  337.4 
should  be  retained  or  if  any  additional 
disclosures  would  be  appropriate. 

Finally,  the  FDIC  proposes  to 
continue  to  impose  many  of  the 
safeguards  found  in  section  23A  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c) 
and  to  impose  the  safeguards  of  section 
23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371C-1).  Although  section  233 
did  not  exist  imtil  1987  'o  and  only 
covers  transactions  where  banks  and 
their  subsidiaries  are  on  one  side  and 
other  affiliates  are  on  the  other  side,  the 
FDIC  had  included  some  similar 
constraints  in  the  original  vereion  of 
§  337.4.  Now,  most  of  the  transaction 
restrictions  imposed  by  section  23B  are 


being  added  to  promote  consistency 
with  the  restrictions  imposed  by  other 
banking  agencies  on  similar  activities. 
Briefly,  section  23B  requires  inter- 
affiliate  transactions  to  be  on  arm's 
length  terms,  prohibits  representing  that 
a  bank  is  responsible  for  die  affiliate's 
(in  this  case  subsidiary's)  obligations, 
and  prohibits  a  bank  from  purchasing 
certain  products  from  an  affiliate.  While 
imposing  the  2  jB-like  transaction 
restrictions,  the  FDIC  is  eliminating  any 
overlapping  safeguards.  The  FDIC 
requests  comment  on  the  restrictions 
that  have  been  removed,  including 
whether  any  of  these  restrictions  should 
be  reimposed  for  securities  activities. 
The  FDIC  invites  comment  on  the 
restrictions  it  has  modeled  on  23A  and 
23B.  Specifically,  the  FDIC  would  like 
to  know  if  the  restrictions  it  has 
proposed  address  the  identified  risks 
without  overburdening  the  industry 
with  duplicative  or  ambiguous 
requirements.  The  FDIC  invites 
suggestions  for  further  improvements. 

In  contrast  to  the  section  23B 
transaction  restrictions,  section  23A  did 
exist  and  was  incorporated  into  §  337.4 
by  reference.  To  simplify  compliance  for 
transactions  between  state  nonmember 
banks  and  their  own  subsidiaries,  the 
FDIC  has  restated  the  constraints  of  both 
sections  23A  and  23B  in  the  regulatory 
text  language  and  only  included  the 
restrictions  that  are  relevant  to  a 
particular  activity.  The  FDIC  hopes  that 
this  restatement  will  clarify  the 
standards  being  imposed  on  state 
nonmember  banks  and  their  subsidiaries 
without  requiring  banks  to  undertake 
extensive  analysis  of  the  provisions  of 
sections  23A  and  23B  that  are 
inapplicable  to  the  direct  bank- 
subsidiary  relationship  or  to  particular 
activities.  In  addition,  the  FDIC  has 
sought  to  eliminate  transaction 
restrictions  that  would  duplicate  the 
restrictions  on  information  flow  or 
transactions  imposed  by  the  SROs  and/ 
or  by  die  SEC. ' '  The  FDIC  does  not  seek 
to  eliminate  the  obligation  to  protect 
material  nonpublic  information  nor 
does  it  seek  to  undercut  or  minimize  the 
importance  of  the  restrictions  imposed 
by  the  SROs  and  SEC.  Rather,  the  FDIC 
seeks  to  avoid  imposing  burdensome 
overlapping  restrictions  merely  because 
a  securities  underwriting  entity  is 


»See.  e.g.,  George  J.  Benston.  The  Separation  of 
Commercial  and  Investment  Banking:  The  Glass- 
Steagall  Act  Revisited  and  Reconsidered  41  (1990). 

'"Aug.  10.  1987,  Pub.  L.  100-86.  Title  I.  s  102(a), 
101  SUL  564. 


"  See  "Anti-manipulation  Rules  Concerning 
Securities  Offerings,"  62  FR  520  (January  3, 1997); 
15  U.S.C  78o(f).  requiring  registered  brokers  or 
dealers  to  maintain  and  enforce  written  policies  and 
procedures  reasonably  designed  to  prevent  the 
misuse  of  material  nonpublic  information:  and 
"Broker-Dealer  Policies  and  Procedures  Designed  to 
Segment  the  Flow  and  Prevent  the  Misuse  of 
Material  Nonpublic  Information,"  A  Report  by  the 
Division  of  Market  Regulation.  U.S.  SEC,  (March 
1990). 


owned  by  a  bank.  Further,  the  FDIC 
seeks  to  avoid  restrictions  where  the 
risk  of  loss  or  manipulation  is  small  or 
the  costs  of  compliance  are 
disproportionate  to  the  purposes  the 
restrictions  serve.  In  addition,  the  FDIC 
defers  to  the  expertise  of  the  SEC  which 
has  found  that  greater  flexibility  for 
market  activities  during  public  offerings 
is  appropriate  due  to  greater  securities 
market  transparency,  the  surveillance 
capabUities  of  the  SROs.  and  the 
continuing  application  of  the  anti-fraud 
and  anti-manipulation  provisions  of  the 
federal  securities  laws. '  ^ 

The  FDIC  requests  comment  on 
whether  the  restrictions  that  the  FDIC 
has  restated  fix)m  sections  23A  and  23B 
provide  adequate  restrictions  for  a 
securities  underwriting  subsidiary  of  a 
bank,  whether  any  other  restrictions 
currendy  in  §  337.4  should  be  retained, 
whether  any  additional  restrictions 
would  be  appropriate,  and  any  other 
issues  of  concern  regarding  the 
appropriate  restrictions  that  should  be 
applicable  to  a  bank's  securities 
tmderwriting  subsidiary.  In  addition, 
the  FDIC  requests  comment  on  the 
adequacy  of  the  best  practices 
requirements  that  would  be  imposed  by 
the  SROs  and,  indirectiy,  by  the  SEC  on 
transactions  and  information  flow.  The 
FDIC  also  requests  comment  on  the 
adequacy  of  the  ethical  walls  that  would 
prevent  the  flow  of  information  from  a 
securities  underwriting  subsidiary  of  a 
bank  to  its  parent,  thus  eliminating  the 
necessity  of  additional  transaction 
restrictions.  To  the  extent  that  these 
ethical  walls  may  be  insufficient 
barriers  to  the  flow  of  nonpublic 
information  due  to  management  and/or 
employee  interlocks  or  other  issues  that 
may  not  be  readily  apparent,  the  FDIC 
requests  comment  on  any  weaknesses 
that  might  be  noted  in  the  more  limited 
transaction  restrictions  imposed  under 
this  proposal. 

Consistent  with  the  current  notice 
procedure  foimd  in  §  337.4,  an  insured 
state  nonmember  bank  may  indirectiy 
through  a  majority-owned  subsidiary 
engage  in  the  public  sale,  distribution  or 
underwriting  of  securities  that  would  be 
impermissible  for  a  national  bank 
provided  that  the  bank  files  notice  prior 
to  initiating  the  activities,  the  FDIC  does 
not  object  prior  to  the  expiration  of  the 
notice  period  and  certain  conditions  are, 
and  continue  to  be,  met.  The  FDIC 
proposes  that  the  notice  period  be 
shortened  trom  the  exist^g  60  days  to 
30  days  and  that  required  filing 
procedures  be  contained  in  subpart  E  of 
part  362.  Previously,  specific 
instructions  and  guidelines  on  the  form 


"W.  at  520. 
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and  content  of  any  applications  or 
notices  required  under  §  337.4  were 
found  within  that  section.  With  regard 
to  those  insured  state  nonmember  banks 
that  have  t>een  engaging  in  a  securities 
activity  under  a  notice  filed  and  in 
compliance  with  §  337.4,  §  362.5(b)  of 
the  proposed  regulation  would  allow 
those  activities  to  continue  as  long  £is 
the  bank  and  its  majority-owned 
subsidiaries  meet  the  core  eligibility 
requirements,  the  investment  and 
transaction  limitations,  and  capital 
requirements  contained  in  §  362.4(c), 
(d),  and  (e).  We  will  require  these 
securities  subsidiaries  to  meet  the 
additional  conditions  specified  in 
§362.4(b](5)(ii)  that  require  securities 
subsidiaries  to  adopt  appropriate 
policies  and  procedures,  register  with 
the  SEC  and  take  steps  to  avoid  conflicts 
of  interest.  We  also  require  the  state 
nonmember  bank  to  adopt  policies 
concerning  the  financing  of  issues 
underwritten  or  distributed  by  the 
subsidiary.  The  state  nonmember  bank 
and  its  securities  subsidiary  would  have 
one  year  from  the  effective  date  of  the 
regulation  to  meet  these  restrictions  and 
would  be  expected  to  be  working 
toward  full  compliance  over  that  time 
period.  Failure  to  meet  the  restrictions 
within  a  year  after  the  adoption  of  a 
final  rule  would  necessitate  an 
application  for  the  FDIC's  consent  to 
continue  those  activities  to  avoid 
supervisory  concern. 

To  qualify  for  the  streamlined  notice 
procedure,  a  bank  must  be  well- 
capitalized  after  deducting  from  its  tier 
one  capital  the  equity  investment  in  the 
subsidiary  as  well  as  the  bank's  pro  rata 
share  of  any  retained  earnings  of  the 
subsidiary.  The  deduction  must  be 
reflected  on  the  bank's  consolidated 
report  of  income  and  condition  and  the 
resulting  capital  will  be  used  tot 
assessment  risk  classification  purposes 
>  under  part  327  and  for  prompt 
corrective  action  purposes  under  part 
325.  However,  the  capital  deduction 
will  not  be  used  to  determine  whether 
the  bank  is  "critically  undercapitalized" 
under  part  325.  Since  the  risk-based 
capital  requirements  had  not  been 
adopted  when  the  current  version  of 
§  337.4  was  adopted,  no  similar  capital 
level  was  required  of  banks  to  establish 
an  underwriting  subsidiary,  although 
the  capital  deduction  has  always  been 
required.  This  requirement  is  uniform 
with  the  requirements  found  in  the 
other  part  362  notice  procedures  for 
insured  state  banks  to  engage  in 
activities  not  permissible  for  national 
banks.  We  believe  the  well-capitalized 
standard  and  the  capital  deduction 
recognize  the  level  of  risk  present  in 


securities  underwriting  activities  by  a 
subsidiary  of  a  state  nonmember  bajik. 
This  risk  includes  the  potential  that  a 
bank  could  reallocate  capital  from  the 
insured  depository  institution  to  the 
underwriting  subsidiary.  Thus,  it  is 
appropriate  for  the  FDIC  to  retain  the 
capital  deduction  even  though  the  FRB 
eliminated  the  requirement  that  a 
holding  company  deduct  its  investment 
in  a  section  20  subsidiary  on  August  21, 
1997. 

Additional  Requests  for  Comments 

With  regard  to  securities  activities, 
the  FDIC  is  specifically  requesting 
comments  that  address  the  following: 

(1)  Whether  it  is  inherenUy  unsafe  or 
unsound  for  insured  state  nonmember 
banks  to  establish  or  acquire 
subsidiaries  that  will  engage  in 
securities  activities  or  for  insured  state 
nonmember  banks  to  be  affiliated  with 
a  business  engaged  in  securities 
activities; 

(2)  Whether  certain  seciuities 
activities  when  engaged  in  by 
subsidiaries  of  insured  state  nomnember 
banks  pose  safety  and  soundness 
problems  whereas  others  do  not; 

(3)  Whether,  and  in  what 
circumstances,  securities  activities  of 
insured  state  nonmember  banks  should 
be  considered  unsafe  or  unsound; 

(4)  Whether  securities  activities  of 
subsidiaries  present  conflicts  of  interest 
that  warrant  restricting  the  manner  in 
which  the  bank  may  deal  with  its 
securities  subsidiary  (or  its  securities 
affiliate),  or  the  manner  in  which 
common  officers  or  employees  may 
function,  etc.; 

(5)  Should  securities  activities  be 
limited  to  subsidiaries  of  insured  state 
banks  of  a  certain  asset  size,  with  a 
certain  composite  rating,  etc.; 

(6)  Should  insured  state  nonmember 
banks  obtain  the  FDIC's  prior  approval 
before  establishing  or  acquiring 
subsidiaries  that  will  engage  in 
securities  activities  in  all  cases,  in  some 
cases,  or  not  at  all; 

(7)  Should  revenue  limits  similar  to 
those  that  the  FRB  has  established  for 
section  20  subsidiaries  be  imposed  on 
securities  subsidiaries  of  insured  state 
nonmember  banks; 

(8)  Do  the  potential  benefits,  if  any 
that  would  be  available  to  insured  state 
nonmember  banks  as  a  result  of 
competing  in  the  securities  area  through 
subsidiaries  ofiset  potential 
disadvantages  to  the  institutions; 

(9)  Why  haven't  more  banks  availed 
themselves  of  the  powers  available 
under  337.4  and  will  the  proposed 
regulation  result  in  increased  activity  in 
the  securities  area; 


(10)  Alternately,  are  there  other 
approaches  or  methods  which  would 
facilitate  access  without  compromising 
traditional  safety  and  soundness 
concerns; 

(11)  Are  there  any  perceived  public 
harms  in  insured  state  nonmember 
banks  embarking  on  such  activities;  and 

(12)  The  FDIC  is  also  requesting 
comment  on  bow  to  determine  if  a 
securities  subsidiary  is  in  fact  a  true 
subsidiary  and  not  the  alter  ego  of  the 
parent  bank. 

Comments  addressing  these  issues 
and  any  other  aspects  of  the  general 
subject  of  permitting  subsidiaries  and 
affiliates  of  insured  state  nonmember 
banks  to  engage  in  securities  activities 
will  be  welcomed. 

Notice  for  Change  in  Ciicumstances 

The  proposal  requires  the  bank  to 
provide  written  notice  to  the 
appropriate  Regional  Office  of  the  FDIC 
within  10  business  days  of  a  change  in 
circiimstances.  Under  the  proposal,  a 
change  in  circiunstances  is  described  as 
a  material  change  in  subsidiary's 
business  plan  or  management.  The  FDIC 
believes  that  it  can  address  a  bank's 
falling  out  of  compliance  with  any  of 
the  other  conditions  of  approval  through 
the  normal  supervision  and  examination 
process.  We  request  comment  on 
whether  specific  language  should  be 
included  in  the  regulation  text  that  a 
bank  must  continue  to  meet  all 
eligibility,  capital,  and  investment  and 
transaction  criteria. 

The  FDIC  is  concerned  about  changes 
in  circumstances  which  result  from 
changes  in  management  or  changes  in  a 
subsidiary's  business  plan.  If  material 
changes  to  either  condition  occur,  the 
rule  requires  the  institution  to  submit  a 
notice  of  such  changes  to  the 
appropriate  FDIC  regional  director 
(DOS)  within  10  days  of  the  material 
change.  The  standard  of  material  change 
would  indicate  such  events  as  a  change 
in  chief  executive  officer  of  the 
subsidiary  or  a  change  in  investment 
strategy  or  type  of  business  or  activity 
engaged  in  by  the  subsidiary.  The 
regional  director  also  may  address  other 
changes  that  come  to  the  attention  of  the 
FDIC  during  the  normal  supervisory 
process. 

In  the  case  of  a  state  member  bank, 
the  FDIC  will  conununicate  our 
concerns  with  the  appropriate  persons 
in  the  Federal  Reserve  System  regarding 
the  continued  conduct  of  an  activity 
after  a  change  in  circumstances.  The 
FDIC  will  work  with  the  identified 
persons  within  the  Federal  Reserve 
System  to  develop  the  appropriate 
response  to  the  new  circiunstances. 
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It  is  not  the  FDIC's  intention  to 
require  any  bank  which  falls  out  of 
compliance  with  eligibility  conditions 
to  immediately  cease  any  activity  in 
which  the  bank  had  been  engaged 
subject  to  a  notice  to  the  FDIC.  The 
FDIC  will  deal  with  such  eventuality 
rather  on  a  case-by-case  basis  through 
the  supervision  and  examination 
process.  In  short,  the  FDIC  intends  to 
utilize  the  supervisory  and  regulatory 
tools  available  to  it  in  dealing  with  the 
bank's  failure  to  meet  eligibility 
requirements  on  a  continuing  basis.  The 
issue  of  the  bank's  ongoing  activities 
will  be  dealt  with  in  the  context  of  that 
effort.  The  FDIC  is  of  the  opinion  that 
the  case-by-case  approach  to  whether  a 
bank  will  be  permitted  to  continue  an 
activity  is  preferable  to  forcing  a  bank 
to.  in  all  instances,  immediately  cease 
the  activity  in  question.  Such  an 
inflexible  approach  could  exacerbate  an 
already  poor  situation. 

Core  Eligibility  Requirements 

The  proposed  regulation  has  been 
organized  much  differenUy  from  the 
current  regulation  where  separation 
standards  between  an  insured  state  bank 
and  its  subsidiary  are  contained  in  the 
regulation's  definition  of  "bona  fide" 
subsidiary.  The  proposed  regulation 
introduces  the  concept  of  core  eligibility 
requirements.  These  requirements  are 
used  to  determine  those  institutions  that 
qualify  to  use  the  notice  processes 
introduced  in  this  regulation  and  to 
establish  general  criteria  that  the  Board 
will  be  reviewing  in  considering 
applications.  These  requirements  are 
defined  in  two  parts,  llie  first  part 
defines  the  eligible  depository 
institution  criteria  and  the  second  part 
defines  the  eligible  subsidiary 
standards. 

An  "eligible  def>ository  institution"  is 
a  depository  institution  that  has  been 
chartered  and  operating  for  at  least  three 
years;  received  an  FDIC-assigned 
composite  UFIRS  rating  of  1  or  2  at  its 
most  recent  examination;  received  a 
rating  of  1  or  2  under  the  "management" 
component  of  the  UFIRS  at  its  most 
recent  examination;  received  at  least  a 
satisfactory  CRA  rating  from  its  primary 
federal  regulator  at  its  last  examination; 
received  a  compliance  rating  of  1  or  2 
bom  its  primary  federal  regulator  at  its 
last  examination:  and  is  not  subject  to 
any  corrective  or  supervisory  order  or 
agreement.  The  FDIC  believes  that  this 
criteria  is  appropriate  to  ensure  that  the 
notice  procedures  are  available  only  to 
well-managed  institutions  that  do  not 
present  any  supervisory,  compliance  or 
CRA  concerns. 

The  standards  for  an  "eligible 
depository  institution"  are  being 


standardized  with  similar  reqiiirements 
for  other  types  of  notices  and 
applications  made  to  the  FDIC.  In 
developing  the  eligibility  standards, 
several  items  have  been  added  that 
previously  were  not  a  stated  standard 
for  banks  wishing  to  engage  in  activities 
not  permissible  for  a  national  bank. 

The  requirement  that  the  institution 
has  been  chartered  and  operated  for 
three  or  more  years  reflects  the 
experience  of  the  FDIC  that  newly 
formed  depository  institutions  need 
closer  scrutiny.  Therefore,  a  request  by 
this  type  of  institution  to  become 
involved  in  activities  not  permissible  for 
a  national  bank  should  receive 
consideration  under  the  application 
process  rather  than  being  eligible  for  a 
notice  process. 

The  FDIC's  existing  standard  is  that 
only  well-managed,  well-capitalized 
banks  should  be  eligible  for  engaging  in 
activities  not  permissible  for  nation^ 
banks  through  a  notice  procedure. 
Banks  which  have  com[>osite  ratings  of 
1  or  2  have  shown  that  they  have  the 
requisite  financial  and  managerial 
resources  to  run  a  financial  institution 
without  presenting  a  significant  risk  to 
the  deposit  insurance  fund.  While 
lower-rated  financial  institutions  may 
have  the  requisite  financial  and 
managerial  resources  and  skills  to 
undertake  such  activities,  the  FDIC 
believes  that  those  institutions  should 
be  subject  to  the  formal  part  362 
application  process  as  opposed  to  the 
streamlined  notice  process  described 
herein.  Such  institutions  are  not  on 
their  fiace  as  sound  on  an  overall  basis   * 
as  those  rated  1  or  2.  For  that  reason,  the 
FDIC  feels  that  it  is  more  prudent  to 
require  institutions  rated  3  or  below  to 
utilize  the  application  process. 

In  addition,  the  FDIC  is  adding  to  the 
proposed  rule  a  requirement  that  the 
management  component  of  the  bank's 
most  recent  rating  be  a  1  or  2  also.  The 
FDIC  believes  that  both  capital  and 
management  are  extremely  important  to 
the  safety  and  soundness  of  a  financial 
institution.  As  noted  above,  a  bank  with 
a  composite  rating  of  1  or  2  has  shown 
that  it  is  strong  when  taking  into 
account  all  components  of  the  uniform 
financial  institutions  rating  system. 
While  there  are  few  financial 
institutions  with  1  or  2  composite 
ratings  with  weak  management,  we 
believe  that  only  those  institutions  that 
are  well-managed  should  be  eligible  for 
the  notice  processes. 

Banks  wnich  wish  to  become 
involved  in  activities  not  permissible  for 
a  national  bank  through  the  notice 
process  should  be  exemplary  in  all  areas 
of  its  operations.  Therefore,  the  proposal 
requires  that  the  institution  have  a 


satisfactory  or  better  CRA  rating,  a  1  or 
2  compliance  rating,  and  not  be  subject 
to  any  formal  or  informal  enforcement 
action. 

A  filing  may  be  removed  from  notice 
processing  if:  (1)  A  CRA  protest  is 
received  that  warrants  additional 
investigation  or  review,  or  the 
appropriate  regional  director  of  the 
Division  of  Consumer  Affairs  (DCA) 
determines  that  the  filing  presents  a 
significant  CRA  or  compliance  concern; 
(2)  the  appropriate  regional  director 
(EKDS)  determines  that  the  filing 
presents  a  significant  supervisory 
concern,  or  raises  a  significant  legal  or 
^licy  issue;  or  (3)  the  appropriate 
regional  director  (DOS)  determines  that 
other  good  cause  exists  for  removal.  If 
a  filing  is  removed  from  notice 
processing  procedures,  the  applicant 
will  be  prompUy  informed  in  writing  of 
the  reason. 

The  FDIC  S{>ecifically  requests 
comment  on  whether  the  standards  for 
eligibility  are  appropriate. 

Eligib.le  Subsidiary 

The  FDIC's  support  of  the  concepts  of 
e}q>ansion  of  bank  powers  is  based  in 
part  on  establishing  a  corporate 
separateness  between  the  insured 
depository  institution  and  the  entity 
conducting  activities  that  are  not 
permissible  for  the  depository 
institution  direcUy.  The  proposal 
establishes  these  separations  as  well  as 
standards  for  operations  through  the 
concept  of  "eligible  subsidiary."  An 
entity  is  an  "el^ble  subsidiary"  if  it:  (1) 
Meets  applicable  statutory  or  regulatory 
capital  requirements  and  has  sufficient 
operating  capital  in  light  of  the  normal 
obligations  that  are  reasonably 
foreseeable  for  a  business  of  its  size  and 
character;  (2)  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  state-chartered 
depository  institution,  provided  that 
this  requirement  shall  not  be  construed 
to  prohibit  the  state-chartered 
depository  institution  and  its  subsidiary 
irom  sharing  the  same  facility  if  the  area 
where  the  subsidiary  conducts  business 
with  the  public  is  clearly  distinct  from 
the  area  where  customers  of  the  state- 
chartered  depository  institution  conduct 
business  with  the  institution — the 
extent  of  the  separation  will  vary 
according  to  the  type  and  frequency  of 
ciistomer  contact;  (3)  maintains  separate 
accounting  and  other  business  records; 
(4)  observes  separate  business 
formalities  such  as  separate  board  of 
directors'  meetings;  (5)  has  a  chief 
executive  officer  who  is  not  an 
employee  of  the  bank;  (6)  has  a  majority 
of  its  board  of  directors  who  are  neithw 
directors  nor  officers  of  the  state- 
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chartered  depository  institution:  (7) 
conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  subsidiary 
that  the  subsidiary  is  a  separate 
organization  from  the  state-chartered 
depository  institution  and  that  the  state- 
chartered  depository  institution  is  not 
responsible  for  and  does  not  guarantee 
the  obligations  of  the  subsidiary:  (8)  has 
only  one  business  purpose:  (9)  has  a 
current  written  business  plan  that  is 
appropriate  to  the  type  and  scope  of 
business  conducted  by  the  subsidiary: 
(10)  has  adequate  management  for  the 
type  of  activity  contemplated,  including 
appropriate  licenses  and  memberships, 
and  complies  with  industry  standards: 
and  (11)  establishes  policies  and 
procedures  to  ensure  adequate 
computer,  audit  and  accounting 
systems,  internal  risk  management 
controls,  and  has  the  necessary 
operational  and  managerial 
infrastructure  to  implement  the  business 
plan. 

The  separations  are  currently  outlined 
in  the  definitions  of  "bona  fide" 
subsidiary  contained  in  §  337.4  and  part 
362.  The  broad  principles  of  separtion 
upon  which  the  "bona  fide"  subsidiary 
definition  and  the  "eligible  subsidiary" 
definition  are  based  include:  (1) 
Adequate  capitalization  of  the 
subsidiary;  (2)  separate  corporate 
functions:  (3)  separation  of  facilities;  (4) 
separation  of  personnel:  and  (5) 
advertising  the  bank  and  the  subsidiary 
as  separate  entities. 

While  the  "bona  fide"  subsidiary 
definitions  currently  used  are 
substantially  similar,  there  is  one 
substantial  diSisrence.  Each  regulation 
has  a  different  approach  to  the  issue  of 
common  officers  between  the  bank  and 
the  subsidiary.  The  language  in  the 
current  part  362  allows  the  subsidiary 
and  the  parent  bank  to  share  officers  so 
long  as  a  majority  of  the  subsidiary's 
executive  officers  were  neither  officers 
nor  directors  of  the  bank.  Section  337.4 
contains  a  requirement  that  there  be  no 
shared  officers.  The  "eligible 
subsidiary"  concept  adopts  a  more 
limited  standard.  The  eligible  subsidiary 
requirements  loosen  the  separations 
among  employees  and  officers  from 
those  in  place  under  the  bona  fide 
subsidiary  definitions  in  both  §  337.4 
and  part  362  and  in  Board  orders 
authorizing  most  real  estate  activities. 
The  eligible  subsidiary  only  requires 
that  the  chief  executive  officer  not  be  an 
employee  of  the  institution.  We 
consider  officers  to  be  employees  of  the 
institution.  This  limitation  would  allow 
the  chief  executive  officer  to  be  an 
employee  of  an  affiliated  entity  or  be  on 


the  board  of  directors  of  the  institution. 
Are  there  other  methods  of  achieving 
the  concept  of  separation  without 
requiring  different  public  contact 
employees  and  officers  for  the  bank  and 
the  subsidiary? 

In  deciding  the  standards  to  become 
an  "eligible  subsidiary."  the  FDIC  not 
only  has  reconciled  the  difi^ering 
standards  on  shared  officers,  but  also 
has  modified  some  of  the  previous 
standards  used  in  the  definition  of 
"bona  fide"  subsidiary.  The  changes  are 
found  in  the  capital  requirement,  the 
physical  separation  requirement,  the 
separate  employee  standard,  and  the 
requirement  that  the  subsidiary's 
business  be  conducted  pursuant  to 
independent  policies  and  procedures. 

The  requirement  that  the  subsidiary 
be  adequately  capitalized  was  revised  to 
provide  that  the  subsidiary  must  meet 
any  applicable  statutory  or  regulatory 
capital  requirements,  that  the  subsidiary 
have  sufficient  operating  capital  in  light 
of  the  normal  obligations  that  are 
reasonably  foreseeable  for  a  business  of 
its  size  and  character,  and  that  the 
subsidiary's  capital  meet  any  commonly 
accepted  industry  standard  for  a 
business  of  its  size  and  character.  This 
definition  clarifies  that  the  FDIC  expects 
the  subsidiary  to  meet  the  capital 
requirements  of  its  primary  regulator, 
particularly  those  subsidiaries  involved 
in  securities  and  insurance. 

The  physical  separation  requirement 
was  clarified  by  the  addition  of  a 
sentence  which  indicates  that  the  extent 
to  which  the  bank  and  the  subsidiary 
\nust  carry  on  operations  in  physically 
distinct  areas  will  vary  according  to  the 
type  and  frequency  of  public  contacts.  It 
is  not  the  intent  of  the  FDIC  to  require 
physical  separation  where  such  a 
standard  adds  little  value.  For  instance, 
a  subsidiary  engaged  in  developing 
conunercial  real  estate  would  not 
require  the  same  physical  separation 
from  the  bank  as  a  subsidiary  engaged 
in  retail  securities  activities.  The 
possibility  of  customer  confusion 
should  be  the  determining  factor  in 
deciding  the  separation  requirements  for 
the  subsidiary. 

The  proposal  has  eliminated  the 
provision  contained  in  the  bona  fide 
subsidiary  definition  that  required  the 
bank  and  subsidiary  to  have  separately 
compensated  employees  who  have 
contact  with  the  public.  This  provision 
was  imposed  to  reduce  confusion 
relating  to  whether  oistomers  were 
dealing  with  the  bank  or  the  subsidiary. 
Since  the  adoption  of  the  bona  fide 
subsidiary  definition,  the  Interagency 
Statement  was  issued.  This  interagency 
statement  recognizes  the  concept  of 
employees  who  work  both  for  a 


registered  broker-dealer  and  the  bank. 
Because  of  the  disclosures  required  in 
the  Interagency  Statement  informing  the 
customer  of  the  nature  of  the  product 
being  sold  and  the  physical  separation 
requirements,  the  need  for  separate 
public  contact  employees  is  diminished. 
Comment  is  requested  concerning  the 
need  for  separate  public  contact 
employees.  Specifically,  is  there  a  need 
for  separate  employees  when  an  insured 
depository  institution  sells  a  financial 
instrument  underwritten  by  a  subsidiary 
or  real  estate  developed  by  a  subsidiary? 
Are  the  disclosures  concerning  the 
affiliation  between  the  bank  and  the 
underwriter  required  by  the  Interagency 
Statement  sufficient  to  protect 
customers  from  confusion  about  who  is 
responsible  for  the  product? 

Language  was  added  that  the 
subsidiary  must  conduct  business  so  as 
to  inform  customers  that  the  bank  is  not 
responsible  for  and  does  not  guarantee 
the  obligations  of  the  subsidiary.  This 
language  is  taken  from  section  23B  of 
the  Federal  Reserve  Act  which  prohibits 
banks  bom  entering  into  any  agreement 
to  guarantee  the  obligations  of  their 
affiliates  and  prohibits  banks  and  well 
as  their  affiliates  from  advertising  that 
the  bank  is  responsible  for  the 
obligations  of  its  affiliates.  This  tjrpe  of 
disclosure  is  intended  to  reduce 
customer  confusion  concerning  who  is 
responsible  for  the  products  purchased. 

After  issuing  its  proposal  last  August, 
the  FDIC  received  comment  concerning 
the  requirement  that  a  majority  of  the 
board  of  the  subsidiary  be  nei^er 
directors  nor  officers  of  the  bank.  The 
comment  questioned  if  this  restriction 
extended  to  directors  and  officers  of  the 
holding  company.  The  FDIC  is  primarily 
concerned  about  risk  to  the  deposit 
insurance  funds  and  is  therefore  looking 
to  establish  sef>aration  between  the 
insured  bank  and  its  subsidiary.  The 
eligible  subsidiary  requirement  is 
designed  to  assure  that  the  subsidiary  is 
in  £act  a  separate  and  distinct  entity 
bom  the  bank.  This  requirement  should 
prevent  "piercing  of  the  corporate  veil" 
and  insulate  the  bank,  and  the  deposit 
insurance  fund,  from  any  liabilities  of 
the  subsidiary. 

We  recognize  that  a  director  or  officer 
employed  by  the  bank's  parent  holding 
company  or  sister  affiliate  is  not  as 
"independent"  as  a  totally  disinterested 
third  party.  The  FDIC  is,  however, 
attempting  to  strike  a  reasonable  balance 
between  prudential  safeguards  and 
regulatory  burden.  The  requirement  that 
a  majority  of  the  board  not  be  directora 
or  officers  of  the  bank  will  provide 
certain  benefits  that  the  FDIC  thinks  are 
very  important  in  the  context  of 
subsidiary  operation.  The  FDIC  expects 


these  persons  to  act  as  a  safeguard 
against  conflicts  of  interest  and  be 
independent  voices  on  the  board  of 
directors.  While  the  presence  of 
"independent"  directors  may  not,  in 
and  of  itself,  prevent  piercing  of  the 
corporate  veil,  it  will  add  incremental 
protection  and  in  some  circumstances 
may  be  key  to  preserving  the  separation 
of  the  bank  and  its  subsidiary  in  terms 
of  liability.  In  view  of  the  other 
standards  of  separateness  that  have  been 
established  under  the  eligible  subsidiary 
standard  as  well  as  the  imposition  of 
investment  and  transaction  limits,  we 
do  not  believe  that  a  connection 
between  the  bank's  parent  or  affiliate 
will  pose  undue  risk  to  the  insured 
bank. 

The  FDIC  requests  comment  on  the 
appropriateness  of  the  proposed 
separation  standards.  In  particular, 
comment  is  requested  concerning  the 
provision  requiring  that  a  majority  of 
the  board  of  the  subsidiary  not  be 
directors  or  officers  of  the  state 
chartered  depository  institution.  What 
impact  does  this  requirement  have  on 
finding  qualified  directors?  Should  the 
standard  be  the  same  for  different  types 
of  activities? 

In  addition  to  the  separation 
standards,  the  "eligible  subsidiary" 
concept  introduces  operational 
standards  that  were  not  part  of  the 
"bona  fide"  subsidiary  definition.  These 
standards  provide  guidance  concerning 
the  organization  of  the  subsidiary  that 
the  FDIC  believes  are  important  to  the 
independent  operation  of  the 
subsidiary. 

The  proposed  regiilation  requires  that 
a  subsidiary  engaged  in  insurance,  real 
estate  or  securities  have  only  one 
business  purpose  among  those 
categories.  Because  the  FDIC  is  limiting 
a  bank's  transactions  with  subsidiaries 
engaged  in  insurance,  real  estate,  or 
securities  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank,  and  the  aggregate 
limitations  only  extend  to  subsidiaries 
engaged  in  the  stune  type  of  business, 
the  FDIC  is  limiting  the  scope  of  the 
subsidiary's  activities.  The  FDIC  is 
seeking  comment  on  the  effect  of 
limiting  the  subsidiary's  activities  to 
one  business  purpose.  Should  the  term 
"one  business  purpose"  be  defined 
more  broadly?  For  instance,  should  a 
subsidiary  engaged  in  real  estate 
investment  activities  also  be  allowed  to 
be  engaged  in  real  estate  brokerage  in 
the  same  subsidiary? 

The  proposal  requires  that  the 
subsidiary  have  a  current  written 
business  plan  that  is  appropriate  to  its 
type  and  scope  of  busiiiess.  The  FDIC 
believes  that  an  institution  that  is 


contemplating  involvement  with 
activities  that  are  not  permissible  for  a 
national  bank  or  a  subsidiary  of  a 
national  bank  should  have  a  carefully 
conceived  plan  for  how  it  will  operate 
the  business.  We  recognize  that  certain 
activities  do  not  require  elaborate 
business  plans:  however,  every  activity 
should  be  given  board  consideration  to 
determine  the  scope  of  the  activity 
allowed  and  how  profitability  is  to  be 
attained. 

The  requirement  for  adequate 
management  of  the  subsidiary 
establishes  the  FDIC's  desire  that  the 
insured  depository  institution  consider 
the  importance  of  management  in  the 
success  of  an  operation.  The 
requirement  to  obtain  appropriate 
licenses  and  memberships  and  to 
comply  with  industry  standards 
indicates  the  FDIC's  support  of 
securities  and  insurance  industry 
standards  in  determining  adequacy  of 
subsidiary  management. 

An  important  ractor  in  controlling  the 
spread  of  liabilites  from  the  subsidiary 
to  the  insured  depository  institution  is 
that  the  subsidiary  establishes  necessary 
internal  controls,  accounting  systems, 
and  audit  standards.  The  FDIC  does  not 
expect  to  supplement  this  requirement 
with  specific  guidance  since  the  systems 
miist  be  tailored  to  specific  activities, 
some  of  which  are  otherwise  regulated. 

The  FDIC  seeks  comments  on  the 
appropriateness  of  the  restrictions 
contained  in  the  "eligible  subsidiary" 
standard.  Are  there  other  restrictions 
that  should  be  considered?  Are  there 
standards  that  aie  unnecessary  to 
achieve  separation  between  the  insured 
depository  institution  and  the 
subsidiary? 

Investment  and  Transaction  Limits 

The  proposal  contains  investment 
limits  and  other  requirements  that  apply 
to  an  insured  state  bank  and  its 
subsidiaries  that  engage  as  principal  in 
activities  that  are  not  permissible  for  a 
national  bank  //the  requirements  are 
imposed  by  order  or  expressly  imposed 
by  regulation.  The  provision  is  not 
contained  in  the  current  regulation: 
however,  §  337.4  imposes  by  reference 
the  limitations  of  section  23A  of  the 
Federal  Reserve  Act  (§  337.4  was 
adopted  prior  to  the  adoption  of  section 
23B  of  the  Federal  Reserve  Act),  and 
both  section  23A  and  section  23B 
restrictions  have  been  imposed  by  the 
Board  on  insured  state  banks  seeking 
the  FDIC's  consent  to  engage  in 
activities  not  permissible  for  a  national 
bank. 

On  Augiist  23, 1996,  the  FDIC  issued 
a  proposeid  revision  to  part  362.  The 
proposed  rule  would  have  imposed 


sections  23A  and  23B  on  bank 
investments  and  transactions  with 
subsidiaries  that  hold  equity 
investments  in  real  estate  not 
permissible  for  a  national  bank.  The 
FDIC  received  a  significant  number  of 
negative  comments  regarding  the 
imposition  of  sections  23A  and  238  on 
real  estate  subsidiaries.  After  a  thorough 
review,  the  FDIC  has  determined  that 
several  of  the  major  points  in  this  area 
have  merit.  Some  of  the  provisions  of 
section  23A  and  23B  are  inapplicable 
while  others  duplicate  existing  legal 
.  requirements.  The  FDIC  believes  that 
merely  incorporating  sections  23A  and 
23B  by  reference  raises  significant 
interpretative  issues,  as  pointed  out  by 
the  commenters,  and  only  promotes 
confusion  in  an  already  complex  area. 

For  these  reasons,  in  this  proposal  the 
FDIC  is  proposing  a  separate  subsection 
which  sets  forth  the  8f>ecific  investment 
limits  and  arm's  length  transaction 
requirements  which  the  FDIC  believes 
are  necessary.  In  general,  the  provisions 
impose  investment  limits  on  any  one 
subsidiary  and  an  aggregate  investment 
on  all  subsidiaries  that  engage  in  the 
same  activity,  requires  that  extensions 
of  credit  bom  a  bank  to  its  subsidiaries 
be  fully-collateralized  when  made, 
prohibits  the  bank  from  taking  a  low 
quality  asset  as  collateral  on  such  loans, 
and  requires  that  transactions  between 
the  bank  and  its  subsidiaries  be  on  an 
arm's  length  basis. 

The  proposal  expands  the  definition 
of  bank  for  the  purposes  of  the 
investment  and  transaction  limitations. 
A  bank  includes  not  only  the  insured 
entity  but  also  any  subsidiary  that  is 
engaged  in  activities  that  are  not  subject 
to  these  investment  and  transaction 
limits. 

Sections  23A  and  23B  of  the  Federal 
Reserve  Act  combine  the  bank  and  all  of 
its  subsidiaries  in  imposing  investment 
limitations  on  all  affiliates.  The  FDIC  is 
using  the  same  concept  in  separating 
subsidiaries  conducting  activities  that 
are  subject  to  investment  and 
transaction  limits  bom  the  bank  and  any 
other  subsidiary  that  engages  in 
activities  not  subject  to  the  investment 
and  transaction  limits. 

This  rule  will  prohibit  a  bank  from 
funding  a  subsidiary  subject  to  the 
investment  and  transaction  limits 
through  a  subsidiary  that  is  not  subject 
to  the  limits.  The  FDIC  invites  comment 
on  the  appropriateness  of  this  restriction 
on  subsidiary  to  subsidiary  transactions. 

Investment  Limit 

Under  the  proposal,  a  bank  may  be 
restricted  in  its  investments  in  certain  of 
its  subsidiaries.  Those  limits  are 
basically  the  same  as  would  apply 
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between  a  bank  and  its  affiliates  under 
section  23A.  As  is  the  case  with  covered 
transactions  under  section  23A, 
extensions  of  credit  and  other 
transactions  that  benefit  the  bank's 
subsidiary  would  be  considered  part  of 
the  bank's  investment.  The  only 
exception  would  be  for  arm's  length 
extensions  of  credit  made  by  the  bank 
to  finance  sales  of  assets  by  the 
subsidiary  to  third  parties.  These 
transactions  would  not  need  to  comply 
with  the  collateral  requirements  and 
investment  limitations  of  section  23A, 
provided  that  they  met  certain  arm's 
length  standards.  The  imposition  of 
section  23A-type  restrictions  is  intended 
to  make  sure  that  adequate  safeguards 
are  in  place  for  the  dealings  between  the 
bank  and  its  subsidiary. 

When  the  August  proposal  was 
published  for  conunent,  the  FDIC 
invited  comment  on  whether  all 
provisions  of  sections  23  A  should  be 
imposed  or  whether  just  certain 
restrictions  are  necessary.  For  instance, 
should  the  regulation  simply  provide 
that  the  bank's  investment  in  the 
subsidiary  is  limited  to  10  percent  of 
capital  and  that  there  is  an  aggregate 
investment  limit  of  20  percent  for  all 
subsidiaries  rather  than,  in  effect, 
subjecting  transactions  between  the 
bank  and  its  subsidiary  to  all  of  the 
restrictions  of  section  23  A.  Eight  of  the 
seventeen  commenters  addressed  this 
issue.  Two  commenters  supported  the 
incorporation  of  all  the  limits  and 
restrictions  in  sections  23A  stating  that 
it  encourages  uniformity  in  approach  for 
structuring  transactions  between  the 
bank  and  its  subsidiary.  The  remaining 
commenters  generally  considered  the 
imposition  of  section  23A  requirements 
to  be  unduly  restrictive.  One  comment 
challenged  that  the  wholesale 
incorporation  of  section  23A  limitations 
is  inappropriate  since  Congress  has 
already  determined  that  transactions 
with  subsidiaries  present  little  risk  to 
banks.  In  fact,  in  the  words  of  the 
commenter,  if  the  subsidiary  is  wholly- 
owned,  the  bank  is  really  dealing  with 
itself. 

In  contrast  to  the  bank-affiliate 
relationship  being  governed  by  the 
statutory  limits  of  sections  23A  and  23B, 
inherent  in  the  idea  of  a  subsidiary  is 
the  subsidiary's  value  to  the  bank  as  an 
asset.  That  value  increases  as  the 
subsidiary  earns  profits  and  decreases  as 
the  subsidiary  loses  money.  The 
increases  are  reflected  in  the 
subsidiary's  retained  earnings  and  the 
consolidated  retained  earnings  of  the 
bank  as  a  whole.  The  FDIC  wants  to 
dissociate  the  bank's  equity  investment 
in  the  subsidiary  from  any  lending  to  or 
covered  transactions  with  the 


subsidiary.  Thus,  the  FDIC  proposes  to 
treat  the  bank's  equity  investment  as  a 
deduction  from  capital,  while  treating 
any  lending  to  or  covered  transactions 
with  the  subsidiary  as  transactions 
subject  to  10%  and  20%  limits  that  are 
similar  to  those  that  govern  the  bank- 
affiliate  relationship.  Then,  the  question 
arises  as  to  how  to  properly  treat 
retained  earnings  at  the  subsidiary  level. 
If  retained  earnings  at  the  subsidiary 
level  were  treated  as  subject  to  the  10% 
and  20%  limits,  the  bank  could  be 
forced  to  take  the  retained  earnings  out 
iof  the  subsidiary  to  stay  under  the 
applicable  limits.  If  retained  earnings 
are  allowed  to  accumulate  without 
limit,  then  the  bank  could  declare 
dividends  to  its  shareholders  based  on 
the  retained  earnings  at  the  subsidiary. 
Later,  in  the  event  that  the  subsidiary 
incurred  losses,  the  bank's  capital  could 
become  inadequate  baaed  on  the 
subsidiary's  losses.  Thus,  the  FDIC 
requires  that  retained  earnings  be 
deducted  firom  capital  in  the  same  way 
as  the  equity  investment  is  deducted. 

The  definition  of  "investment"  under 
this  provision  has  four  components.  The 
first  component  is  any  extension  of 
credit  by  the  bank  to  the  subsidiary.  The 
term  "extension  of  credit"  is  defined  in 
part  362  to  have  the  same  meaning  as 
that  under  section  22(h)  of  the  Federal 
Reserve  Act  and  would  therefore  apply 
not  only  to  loans  but  also  to 
commitments  of  credit.  The  second 
component  is  "any  debt  securities  of  the 
subsidiary"  held  by  the  bank.  This 
component  recognizes  that  debt 
securities  are  very  similar  to  extensions 
of  credit.  The  third  component  is  the 
acceptance  of  securities  issued  by  the 
subsidiary  as  collateral  for  extensions  of 
credit  to  any  person  or  company.  The 
fourth  and  final  component  addresses 
any  extensions  pr  commitments  of 
credit  to  a  third  party  for  investment  in 
the  subsidiary,  investment  in  a  project 
in  which  the  subsidiary  has  an  interest, 
or  extensions  of  credit  or  commitments 
of  credit  which  are  used  for  the  benefit 
of,  or  transferred  to,  the  subsidiary. 

Two  of  the  components  of  the 
definition  of  "investment"  are  borrowed 
from  and  consistent  with  sections  23A 
and  23B.  It  is  the  FDIC's  intent  to 
include  the  types  of  investments  or 
extensions  of  credit  which  would 
normally  be  subject  to  the  23A  and  23B 
investment  limits.  We  note  in  particular 
that  the  fourth  component  of  the 
definition  of  "investment"  includes 
language  similar  to  the  "attribution 
rule."  Indirect  investments  and 
extensions  of  credit  by  a  bank  to  its 
subsidiaries  will  be  included  in  the 
calculation  of  the  10%/20%  investment 
limits. 


In  addition  to  the  differences  in 
coverage  created  by  the  proposed 
definition  of  investment  versus  the 
section  23A  covered  transactions,  the 
percentage  restrictions  are  calculated 
differently  from  section  23A.  The 
proposal  calulates  the  10%/20%  limits 
based  on  tier  one  capital  while  section 
23A  uses  total  capital.  As  was  discussed 
ea/ler,  the  FDIC  is  using  tier  one  capital 
as  its  measure  to  create  consistency 
throughout  the  regulation. 

Also,  the  proposal  limits  the  aggregate 
investment  to  all  subsidiaries 
conducting  the  same  activity.  There  is 
not  a  "same  activity"  standard  in 
section  23A.  The  FDIC  believes  that  the 
aggregate  limitations  should  reflect  a 
restriction  on  concentrations  in  a 
particular  activity  and  not  a  general  ' 

limitation  on  activities  that  are  not 
permissible  for  a  national  bank.  For  the 
purposes  of  this  paragraph,  the  FDIC 
intends  to  interpret  the  "same  activity" 
standard  to  mean  broad  categories  of 
activities  such  as  real  estate  investment 
activities  or  securities  underwriting. 
The  FDIC  specifically  requests 
comments  on  this  provision  of  the 
proposal.  The  FDIC  has  consistently 
maintained  that  it  applies  section  23A 
and  23B-like  standards.  It  believes  that 
its  proposal  continues  to  do  so.  but 
would  like  comment  on  the  efCact  of  the 
proposed  change. 

Arm's  Length  Transaction  Requirement 

A  major  provision  of  23B  of  the 
Federal  Reserve  Act  is  that  any 
transaction  between  a  bank  and  its 
affiliates  must  be  on  terms  and 
conditions  that  are  substantially  the 
same  as  those  prevailing  at  the  time  for 
com{>arable  transactions  with 
unaffiliated  parties.  This  type  of 
requirement,  which  is  generally  refiBrred 
to  as  an  "arm's  length  transaction" 
requirement,  is  intended  to  make  sure 
that  an  affiliate  does  not  take  advantage 
of  the  bank.  The  proposal  requires 
transactions  between  the  bank  and  its 
real  estate  subsidiaries  to  meet  this 
requirement  The  arm's  length 
transaction  requirement  found  in  the 
proposal  is  modeled  on  the  statutory 
provisions  of  section  23B.  The  types  of 
transactions  covered  by  the  requirement 
include:  (1)  Investments  in  the 
subsidiary,  (2)  the  purchase  bom  or  sale 
to  the  subsidiary  of  any  assets, 
including  securities,  (3)  entering  into 
any  contract,  lease  or  other  agreement 
with  the  subsidiary,  and  (4)  paying 
compensation  to  the  subsidiary  or  any 
person  who  has  an  interest  in  the 
subsidiary.  The  proposal  indicates, 
however,  that  the  restrictions  do  not 
apply  to  an  insured  state  bank  giving 
immediate  credit  to  a  subsidiary  for 
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uncollected  items  received  in  the 
ordinary  course  of  business. 

The  arm's  length  transaction 
requirement  is  meant  to  protect  the  bank 
from  abusive  practices.  To  the  extent 
that  the  subsidiary  offers  the  parent 
bank  a  transaction  which  is  at  or  better 
than  market  terms  and  conditions,  the 
bank  may  accept  such  transaction  since 
the  bank  is  receiving  a  benefit,  as 
opposed  to  being  harmed.  It  may  be  the 
case,  however,  that  a  bank  will  be 
unable  to  meet  the  regulatory  standard 
because  there  are  no  knuwn  comparable 
transactions  between  unaffiliated 
parties.  In  these  situations,  the  FDIC 
will  review  the  transactions  and  expect 
the  bank  to  meet  the  "good  faith" 
standard  found  in  section  23B. 

When  engaging  in  transactions  with  a 
subsidiary,  banks  and  bank  counsel 
should  be  aware  of  the  FDIC's  separate 
corporate  existence  concerns.  Bank 
subsidiaries  should  be  organized  and 
operated  as  separate  corporate  entities. 
Subsidiaries  shoidd  be  adequately 
capitalized  for  the  business  they  are 
engaged  in  and  separate  corporate 
formalities  should  be  observed. 
Frequent  transactions  between  the  bank 
and  its  subsidiary  which  are  not  on  an 
arm's  length  basis  may  lead  to  questions 
as  to  whether  the  subsidiary  is  actually 
a  separate  corporate  entity  or  merely  the 
alter  ego  of  the  bank.  One  of  the  primary 
reasons  for  the  FDIC  requiring  that 
certain  activities  be  conducted  through 
an  eligible  subsidiary  is  to  provide  the 
bank,  and  the  deposit  insurance  funds, 
with  liability  protection.  To  the  extent 
a  bank  ignores  the  separate  corporate 
existence  of  the  subsidiary,  this  liability 
protection  is  jeopardized. 

This  section  and  the  language  therein 
is  not  a  substantive  change  from  the 
proposal.  The  FDIC  is  merely  setting 
forth  the  substantive  requirements  of 
sections  23A  and  23B  which  were 
proposed  to  be  incorporated  by 
reference.  We  believe  setting  forth  the 
exact  requirements  will  reduce 
regulatory  burden  and  confusion  as 
banks  and  bank  counsel  will  mors 
readily  know  what  requirements  are  to 
be  followed. 

Banks  will  be  prohibited  from  buying 
low  quality  assets  from  their 
subsidiaries.  The  FDIC  has  taken  the 
definition  of  "low  quality  asset"  from 
section  23A  without  modification. 

The  proposal  deviates  from  the 
section  23B  standards  in  that  it  contains 
provisions  addressing  insider 
transactions  and  product  tying.  The 
proposal's  arm's  length  standard 
addresses  transactions  between  an 
insured  depository  institution  and  its 
subsidiaries.  The  FDIC  is  adding  a 
provision  that  an  arm's  length  standard 


for  transactions  between  the  subsidiary 
and  insiders  of  the  insured  depository 
institution.  The  proposal  requires  that 
any  transactions  with  insiders  must 
meet  the  section  23B  requirements  that 
transactions  be  on  substantially  the 
same  terms  and  conditions  as  available 
generally  to  unaffiliated  parties. 

Rather  than  requiring  an  application 
and  approval  by  the  FDIC  for 
transactions  with  insiders  as  we  had 
proposed  last  August,  the  FDIC  has 
decided  to  set  forth  the  legal  standard  to 
be  applied  to  such  transactions  and  let 
banks  and  their  legal  advisors  determine 
whether  the  transactions  meet  the  arm's 
length  requirement.  Banks  engaging  in 
such  transactions  should  retain  proper 
documentation  showing  that  the 
traiisactions  meet  the  arm's  length 
requirement.  The  FDIC  will  review 
transactions  with  insiders  in  the  normal 
course  of  the  examination  process  and 
take  such  actions  as  may  be  necessary 
and  appropriate  if  problems  arise. 
Questionable  transactions  will  have  to 
be  justified  under  the  238  standard. 

The  proposal  also  contains  a 
requirement  that  neither  the  insured 
state  bank  nor  the  majority-owned 
subsidiary  may  require  a  customer  to 
either  buy  a  product  or  use  a  service 
from  the  other  as  a  condition  of  entering 
into  a  transaction.  While  the  condition 
may  duplicate  existing  standards  for 
banks,  it  is  not  clear  that  all 
circumstances  are  adequately  covered 
by  the  existing  statutory  and  regulatory 
restrictions.  Ilie  FDIC  wishes  to  confirm 
that  we  consider  tying  to  be 
imacceptable  when  there  are  no 
alternative  financial  services  available. 
However,  we  recognize  that  a  complete 
prohibition  may  be  too  rigid. 

Banks  are  subject  to  statutory  anti- 
tying  restrictions.  (12  U.S.C.  1972).  In 
1970  when  these  restrictions  were 
enacted.  Congress  was  concerned  that 
the  unique  role  banks  played  in  the 
economy,  particularly  in  providing 
financial  services,  would  allow  them  to 
gain  a  competitive  advantage  in  other 
markets.  The  FRB  extended  the  anti- 
tying  restrictions  to  bank  holding 
companies  and  their  non-banking 
subsidiaries  by  regulation  in  1971.  The 
FRB's  experience  since  extending  the 
anti-tying  provisions  has  shown  that 
non-banking  companies  generally 
operate  in  competitive  markets.  As  a 
result,  the  FRB  eliminated  the  extension 
of  the  anti-tying  rules  to  bank  holding 
companies  and  their  non-bank 
subsidiaries  this  year  (12  CFR  225), 
leaving  restriction  of  any  anti- 
competitive behavior  to  the  general 
antitrust  laws  which  govern  the 
competitors  of  the  bank  holding   " 
companies  and  their  non-bank 


subsidiaries.  The  extension  of  the  tying 
restrictions  to  savings  and  loan  holding 
companies  is  statutory.  ConsequenUy, 
the  Office  of  Thrift  Supervision  is  not 
authorized  to  except  savings  and  loan 
holding  companies  and  their  non-bank 
affiliates  entirely  from  all  tying 
restrictions.  62  FR  15819.  The  Office  of 
the  Comptroller  of  the  Currency  extends 
anti-tying  provisions  to  subsidiaries.  See 
OCC  Bulletin  95-20. 

Based  on  the  competitive  marketplace 
in  which  nonbanking  subsidiaries 
operate  and  the  applicability  of  general 
antitrust  laws,  the  FDIC  is  seeking 
comment  as  to  whether  the  anti-tying 
language  contained  in  the  proposed 
regulation  is  appropriate.  If  the 
proposed  rule  is  thotight  to  be 
unnecessary,  should  we  consider 
adopting  a  rule  that  would  be  applicable 
only  in  situations  where  there  are  no 
options  for  financial  services? 

The  proposal  does  not  contain  the 
advertising  restrictions  contained  in 
section  23B  which  prohibit  a  bank  from 
publishing  advertisements  which 
suggest,  state  or  infer  that  the  bank  is  or 
shall  be  responsible  for  the  obligations 
of  an  affiliate.  Instead,  the  proposal 
incorporates  the  advertising  prohibition 
from  23B  as  part  of  the  def^tion  of  the 
eligible  subsidiary.  An  eligible 
subsidiary  is  required  to  have  {wlicies 
and  procedures  which  are  designed  to 
inform  customers  and  potential 
customers  that  the  subsidiary  is  a 
separate  organization  from  the  bank  and 
to  inform  customers  that  the  bank  is  not 
responsible  for,  nor  guarantees,  the 
obligations  of  the  subsidiary. 

Collateralization  Requirements 

Section  23A  requires  that  loans, 
extensions  of  credit,  guarantees  or 
letters  of  credit  issued  by  the  bank  to  or 
on  behalf  of  an  affiliate  be  fully- 
collateralized  at  the  time  the  b^nk 
makes  the  loan  or  extension  of  credit. 
This  requirement  is  intended  to  protect 
the  bank  in  the  event  of  a  loan  de^ult. 
"Fully  collateralized"  under  the 
proposal  means  extensions  of  credit 
secured  by  collateral  with  a  market 
value  at  the  time  the  extension  of  credit 
is  entered  into  of  at  least  100  percent  of 
the  extension  of  credit  amount  for 
government  securities  or  a  segregated 
deposit  in  a  bank:  110  p>ercent  of  the 
extension  of  credit  amount  for 
municipal  securities;  120  percent  of  the 
extension  of  credit  amount  for  other 
debt  securities;  and  130  percent  of  the 
extension  of  credit  amount  for  other 
securities,  leases  or  other  real  or 
personal  property.  The  FDIC  intends  to 
look  to  the  collateralization  schedule  as 
minimum  guidance,  but  wants  to  retain 
flexibility  in  making  the  determination 
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if  additional  collateral  is  necessary. 
Therefore,  this  proposal  differs  from  the 
section  23A  requirements  in  that  the 
proposal  uses  the  collateral  schedule  as 
a  minumum  requirement. 

The  FDIC  is  seeking  comment  as  to 
whether  the  proposal  gives  the  industry 
enough  certainty  to  make  decisions 
concerning  collateral  adequacy?  Are  the 
collateral  requirements  appropriate  or 
should  some  other  measure  of  collateral 
adequacy  be  used? 

Capital  Requirements 

Under  the  proposed  rule,  a  bank  using 
the  notice  process  to  invest  in  a 
subsidiary  engaging  in  certain  activities 
not  permissible  for  a  national  bank 
would  be  required  to  deduct  its  equity 
.  investment  in  the  subsidiary  as  well  as 
its  i»o  rata  share  of  retained  earnings  of 
the  subsidiary  when  reporting  its  capital 
position  on  the  bank's  consolidated 
report  of  income  and  condition,  in 
assessment  risk  classification  and  for 
prompt  corrective  action  purposes 
(except  for  the  purposes  of  determining 
if  an  institution  is  critically 
undercapitalized).  This  capital 
deduction  may  be  required  as  a 
condition  of  an  Order  issued  by  the 
FDIC,  is  required  to  use  the  notice 
procedure  to  request  consent  for  real 
estate  investment  activities  and 
securities  underwriting  and 
distribution,  and  i§  required  to  engage 
in  grandfathered  insurance 
underwriting.  The  purpose  of  the 
restriciton  is  to  ensure  that  the  bank  has 
sufficient  capital  devoted  to  its  banking 
operations  and  to  ensure  that  the  bank 
would  not  be  adversely  impacted  even 
if  its  entire  investment  in  the  subsidiary 
is  lost 

This  treatment  of  the  bank's 
investment  in  subsidiaries  engaged  in 
activities  not  permissible  for  a  national 
bank  creates  a  regulatory  capital 
standard.  After  issuing  its  proposal  last 
August,  the  FDIC  received  comment  that 
this  capital  treatment  is  inconsistent 
with  generally  accepted  accounting 
principles.  Although  section  37  of  the 
FDI  Act  generally  requires  that 
accounting  principles  applicable  to 
depository  institutions  for  regulatory 
reporting  purposes  must  be  consistent 
with,  or  not  less  stringent  than,  GAAP, 
the  FDIC  believes  that  the  requirements 
of  section  37  do  not  extend  to  the 
Federal  banking  agencies'  definitions  of 
regulatory  capital.  It  is  well  established 
that  the  calculation  of  regulatory  capital 
for  supervisory  purposes  may  differ 
from  the  measurement  of  equity  capital 
for  financial  reporting  purposes.  For 
example,  statutory  restrictions  against 
the  recognition  of  goodwill  for 
regulatory  capital  purposes  may  lead  to 


differences  between  the  reported 
amount  of  equity  capital  and  the 
regulatory  capital  calculation  for  tier 
one  capital.  Other  types  of  intangible 
assets  are  also  subject  to  limitations 
under  the  agencies'  regulatory  capital 
rules.  In  addition,  subordinated  debt 
and  the  allowance  for  loan  and  lease 
losses  are  examples  of  items  where  the 
regulatory  reporting  and  the  regulatory 
capital  treatments  differ. 

We  note  that  the  capital  deduction  as 
contained  in  the  proposal  is  not  a  new 
concept  for  the  federal  banking 
regulators.  The  FDIC  has  required 
capital  deduction  for  investments  by 
state  nonmember  banks  in  securities 
underwriting  subsidiaries  for  years.  See 
12  CFR  325.5(c).  The  FRB  has  required 
bank  holding  companies  to  deduct  from 
capital  their  investment  in  section  20 
subsidiaries,  although  the  FRB 
eliminated  that  requirement  on  August 
21,  1997,  by  adopting  new  operating 
standards.  In  addition,  the  Comptroller 
of  the  Currency  recently  endorsed  the 
idea  of  deducting  from  capital  a  national 
bank's  investments  in  certain  types  of 
operating  subsidiaries.  See  12  CFR 
5.34(f)(3)(i).  61  FR  60342.  60377  (Nov. 
27, 1996). 

"The  calculation  of  the  amount 
deducted  from  capital  in  this  proposal 
includes  the  bcmk's  equity  investment  in 
the  subsidiary  as  well  as  the  bank's 
share  of  retained  earnings.  The 
calculation  does  not  require  the 
deduction  of  any  loans  from  the  bank  to 
the  subsidiary  or  the  bank's  investment 
in  the  debt  securities  of  the  subsidiary. 
The  FDIC  requests  conmient  on  this 
method  of  calculating  the  capital 
deduction.  Should  there  be  a 
differantiation  in  the  treatment  of  the 
bank's  equity  investment  in  the 
subsidiary  and  loans  made  to  or  debt 
purchased  from  the  subsidiary? 

Notice  of  Grandfathered  Insurance 
Underwriting  Activities 

Section  362.5  of  the  current  regulation 
provides  that  insured  state  banks  that 
are  permitted  to  engage  in  insurance 
underwriting  under  the  grandfather 
found  in  section  24(d)(2)(B)  of  section 
24  of  the  FDI  Act  must  file  a  notice  with 
the  FDIC  by  February  9,  1992.  That 
notice  requirement  is  deleted  under  the 
proposal  as  no  longer  necessary  given 
the  passage  of  time. 

Other  Underwriting  Activities 

The  proposed  regulatory  text  does  not 
directly  address  the  underwriting  of 
annuities.  The  FDIC  has  opined  that 
annuities  are  not  an  insurance  product 
and  are  not  subject  to  the  insurance 
unde^nwriting  prohibitions  of  sectipn  24. 
The  FDIC  has  approved  one  request 


from  an  insured  state  bank  to  engage  in 
annuity  underwriting  activities  through 
a  majority-owned  subsidiary.  The 
proposed  regulation  does  not  provide  a 
notice  procedure  to  engage  in  such 
activities.  Comment  is  requested  as  to 
whether  such  a  notice  procedure  would 
be  beneficial.  What  types  of  restrictions 
should  the  Board  consider  if  it 
determines  that  annuities  underwriting 
may  be  conducted  after  submission  of  a 
notice? 

Section  362.5    Approvals  Previously 
Granted 

As  is  discussed  above,  there  are  a 
number  of  areas  in  which  this  proposal 
differs  in  approach  bom  the  current  part 
362.  Because  of  these  differing 
approaches,  the  proposal  contains  a 
section  dealing  with  approvals 
previously  granted.  The  FDIC  proposes 
that  insured  state  banks  that  have 
previously  received  consent  by  order  or 
notice  from  this  agency  should  not  be 
required  to  reapply  to  continue  the 
activity,  including  real  estate 
investment  activities,  provided  the  bank 
and  subsidiary,  as  applicable,  continue 
to  comply  with  the  conditions  of  the 
order  of  approval.  It  is  not  the  intent  of 
the  FDIC  to  require  insured  state  banks 
to  request  consent  to  engage  in  an 
activity  which  has  already  been 
approved  previously  by  this  agency. 

Because  previously  granted  approvals 
may  contain  conditions  that  are 
different  frtim  the  standards  that  are 
established  in  this  proposal,  in  certain 
circumstances,  the  bank  may  elect  to 
operate  under  the  restrictions  of  this 
proposal.  Specifically,  the  bank  may 
comply  with  the  investment  and 
transaction  limitations  between  the 
bank  and  its  subsidiaries  contained  in 
$  362.4(d),  the  capital  requirement 
limitations  detailed  in  §  362.4(e),  and 
the  subsidiary  restrictions  as  outiined  in 
the  term  "eligible  subsidiary"  and 
contained  in  §  362.4(c)(2)  in  lieu  of 
similar  requirements  in  its  approval 
order.  Any  conditions  that  are  specific 
to  a  bank's  situation  and  do  not  fall 
within  the  above  limitations  will 
continue  to  be  effective.  The  FDIC 
intends  that  once  a  bank  elects  to  follow 
these  proposed  restrictions  instead  of 
those  in  the  approval  order,  it  may  not 
elect  to  revert  to  the  applicable 
conditions  of  the  order. 

An  insured  state  bank  that  qualifies 
for  the  exception  in  proposed 
§  362.4(b)(4)(i)  relating  to  real  esUte 
investment  activities  diat  do  not  exceed 
2  percent  of  the  bank's  tier  one  capital 
may  take  advantage  of  the  exceptions 
contained  in  that  section.  A  bank  which 
uses  this  exception  must  limit  its  real 
estate  investment  activities  to  one 


subsidiary  and  may  engage  in  additional 
real  estate  investment  activities  without 
fully  complying  with  the  application  or 
notice  requirements  contained  in  the 
proposal.  The  FDIC  requests  comment 
on  the  appropriateness  of  allowing 
banks  which  have  previously  received 
approval  fit)m  the  FDIC  to  operate  under 
the  guidelines  of  this  proposal.  Should 
banks  which  have  been  previously 
approved  be  allowed  to  use  the  2%  of 
capital  exception? 

The  FDIC  nas  also  approved  certain 
activities  through  its  current 
regulations.  Specifically,  the  FDIC  has 
incorporated  and  modified  the 
restrictions  of  §  337.4  in  this  proposal. 
The  proposed  rule  will  allow  an  insured 
state  nonmember  bank  engaging  in  a 
securities  activity  in  accordance  with 
§  337.4  to  continue  those  activities  if  the 
bank  and  its  subsidiary  meet  the 
restiictions  of  §  362.4  (b)(5)(ii),  (c),  (d), 
and  (e).  The  FDIC  intends  that  these 
requirements  replace  the  restrictions 
contained  in  §  337.4. 

The  FDIC  recognizes  that  the 
requirements  of  this  proposal  differ 
bom  the  requirements  of  §  337.4. 
Because  the  transition  from  the  current 
§  337.4  requirements  to  the  new 
regulatory  requirements  may  have 
imforeseen  implementation  problems, 
the  bank  and  its  subsidiary  will  have 
one  year  from  the  effective  date  to 
comply  with  new  restrictions  and 
conditions  without  further  application 
or  notice  to  the  FDIC.  If  the  bank  and 
its  subsidiary  are  imable  to  comply 
within  the  one-year  time  period,  the 
bank  must  apply  in  accordance  with 
§  362.4(b)(1)  and  subpart  E  of  the 
proposed  regulation  to  continue  with 
the  securities  underwriting  activity. 
Comment  is  requested  concerning  the 
reasonableness  of  this  transition 
requirement. 

The  proposed  restrictions  for  engaging 
in  grandfathered  insurance 
underwriting  through  a  subsidiary  have 
also  been  changed.  The  current 
regulation  prescribes  disclosures, 
requires  that  the  subsidiary  be  a  bona 
fide  subsidiary,  and  requires  that  the 
bank  be  adequately  capitalized  after 
deducting  the  bank's  investment  in  the 
grandfathered  insurance  subsidiary.  The 
proposal  requires  that  disclosures  are 
consistent  with,  but  not  the  same  as, 
those  in  the  current  regulation,  that  the 
subsidiary  meet  the  requirements  of  an 
eligible  subsidiary,  and  that  the  bank  be 
well-capitalized  after  deducting  its 
investment  in  the  grandfathered 
insurance  subsidiary.  The  FDIC 
recognizes  that  these  requirements  are 
not  the  same  as  previous  standards,  and 
the  capital  requirement  in  particular  is 
more  stringent.  An  insured  state  bank 


which  is  engaged  in  providing 
insurance  as  principal  may  continue 
that  activity  if  it  complies  with  the 
proposed  provisions  within  90  days  of 
the  effective  date  of  the  regulation.         ' 

Similarly,  banks  which  nave 
subsidiaries  that  have  been  operating 
under  the  bank  stock  and  grandfathered 
equity  securities  exemption  of  the 
current  regulation  are  subject  to 
additional  requirements  in  the  proposal. 
In  particular,  insured  state  banks 
continuing  with  these  exemptions  must 
now  deduct  their  investment  in  the 
subsidiary  from  capital.  An  insured 
state  noimiember  bank  that  is  engaging 
in  securities  underwriting  activities 
under  notice  filed  pursuant  to  §  337.4 
may  continue  those  activities  if  the  bank 
and  its  majority-ovtrned  subsidiary 
comply  writh  the  proposed  restrictions 
within  one  year  of  the  effective  date  of 
the  regulation. 

The  FDIC  also  proposes  that  an 
insured*state  bank  that  converts  bom  a 
savings  association  charter  and  which 
engages  in  activities  through  a 
subsidiary,  even  if  such  activity  was 
permissible  for  a  subsidiary  of  a  federal 
savings  association,  shall  make 
application  or  provide  notice, 
whichever  applies,  to  the  FDIC  to 
continue  the  activity  unless  the  activity 
and  maimer  and  amount  in  which  the 
activity  is  operated  is  one  that  the  FDIC 
has  determined  by  regulation  does  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund.  Since  the  statutory  and 
regulatory  systems  developed  for 
savings  associations  are  different  from 
the  bank  systems,  the  FDIC  believes  that 
any  institution  that  converts  its  charter 
should  be  subject  to  the  same  regulatory 
requirements  as  other  institutions  with 
a  like  charter. 

If,  prior  to  conversion,  the  savings 
association  had  received  approval  &t>m 
the  FDIC  to  continue  throu^  a 
subsidiary  the  activity  of  a  type  or  in  an 
amount  that  was  not  permissible  for  a 
federal  savings  association,  the 
converted  insured  state  bank  need  not 
reapply  for  consent  provided  the  bank 
and  subsidiary  continue  to  comply  with 
the  terms  of  the  approval  order,  meet  all 
the  conditions  and  restrictions  for  being 
an  eligible  subsidiary  contained  in 
§  362.4(c)(2),  comply  with  the 
investment  and  transactions  limits  of 
§  362.4(d),  and  meet  the  capital 
requirement  of  §  362.4(e).  If  the 
converted  bank  or  its  subsidiary,  as 
applicable,  does  not  comply  with  all 
these  requirements,  the  bank  must 
obtain  the  FDIC's  consent  to  continue 
the  activity.  The  FDIC  has  imposed 
these  conditions  to  fill  a  regulatory  gap 
that  would  otherwise  be  present.  ■ 
Savings  associations  and  their  service 


corporations  are  subject  to  regulatory 
standards  of  separation,  the  savings 
association  is  limited  in  the  amount  it 
may  invest  in  the  service  corporation, 
and  the  savings  association  must  deduct 
its  investment  in  the  service  corporation 
from  its  capital  if  the  service 
corporation  engages  in  activities  that  are 
not  permissible  for  a  national  bank.  The 
eligible  subsidiary  standard,  the 
investment  and  transaction  limits,  and 
the  capital  requirements  replace  these 
standards  once  the  savings  association 
has  converted  its  charter  to  a  bank. 

If  the  bank  does  not  receive  the  FDIC's 
consent  for  its  subsidiary  to  continue  an 
activity,  the  bank  must  divest  its 
nonconforming  investment  in  the 
subsidiary  within  two  years  of  the  date 
of  conversion  either  by  divesting  itself 
of  its  subsidiary  or  by  the  subsidiary 
divesting  itself  of  the  impermissible 
activity. 

B.  Subpart  B— Safety  and  Soundness 
Rules  Governing  State  Nonmember 
Banks 

Section  362.6    Purpose  and  Scope 

This  8ubi>art.  along  with  the  notice 
and  application  provisions  of  subpart  E 
of  this  chapter,  applies  to  certain 
banking  practices  that  may  have  adverse 
effects  on  the  safety  and  soundness  of 
insured  state  nonmember  banks.  The 
FDIC  intends  to  allow  insured  state 
nonmember  banks  and  their  subsidiaries 
to  undertake  only  safe  and  sound 
activities  and  investments  that  would 
not  present  a  significant  risk  to  the 
deposit  insurance  fund  and  that  are 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  law.  The 
safety  and  soundness  standards  of  this 
subpart  apply  to  activities  undertaken 
by  insured  state  nonmember  banks 
when  conducting  real  estate  investment 
activities  through  a  subsidiary  if  those 
activities  that  are  permissible  for  a 
national  bank  subsidiary.  Neither  a 
national  bank  nor  a  state  bank  would 
not  be  permitted  to  engage  in  these  real 
estate  investment  activities  direcUy.  The 
FDIC  has  a  long  history  of  considering 
the  risks  from  real  estate  investment 
activities  to  be  unsafe  and  unsound  for 
a  bank  to  undertake  without  appropriate 
safeguards  to  address  that  risk. 

Additionally,  this  subpart  sets  forth 
the  standards  that  apply  when  affiliated 
organizations  of  insured  state 
nonmember  banks  that  are  not  affiliated  • 
with  a  bank  holding  company  conduct 
securities  activities.  The  collective 
business  enterprises  of  these  entities  are 
commonly  described  as  nonbank  bank 
holding  company  affiliates.  The  FDIC 
has  a  long  history  of  considering  the 
risks  from  the  conduct  of  securities 
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activities  by  affiliates  of  insured  state 
nonmember  banks  to  be  unsafe  and 
unsoand  without  appropriate  safeguards 
to  address  those  risks.  This  rule 
incorporates  many  of  the  standards 
currently  applicable  to  these  entities 
through  §  337.4  of  the  FDIC's 
regulations.  The  scope  of  this  regulation 
is  narrower  than  §  337.4  due  to 
intervening  regulations  by  other 
appropriate  Federal  banking  agencies 
that  render  more  comprehensive  rules 
superfluous.  In  addition,  the  FDIC  has 
updated  the  restrictions  and  brought 
them  into  line  with  modem  views  of 
appropriate  securities  safeguards 
between  affiliates  and  insured  banks. 

Section  362.7    Restrictions  on 
Activities  of  Insured  State  Nonmember 
Banks 

Real  Estate 

Since  national  banks  are  generally 
prohibited  from  o%vning  and  developing 
real  estate,  insured  state  banks  have 
been  required  to  apply  to  the  FDIC 
before  undertaking  or  continuing  such 
real  estate  activities.  The  FDIC  has 
reviewed  95  applications  under  part  362 
since  December  1992  in  which  insured 
state  banks  have  requested  permission 
to  undertake  some  type  of  real  estate 
investment  activity.  The  FDIC  has 
concluded  as  a  result  of  its  experience 
in  reviewing  these  applications  that 
while  real  estate  investments  generally 
possess  many  risks  that  are  not  readily 
comparable  to  other  equity  investments, 
institutions  may  contain  these  risks  by 
undertaking  real  estate  investments 
within  certain  parameters.  The  FDIC  has 
considered  the  maimer  under  which  an 
insured  state  nonmember  bank  may 
undertake  real  estate  investment 
activities  and  determined  that  insured 
state  nonmember  banks  and  their 
subsidiaries  should  generally  meet 
certain  standards  before  engaging  in  real 
estate  investment  activities  that  are  not 
permissible  for  national  banks.  As  a 
result,  the  FDIC  is  proposing  to  establish 
standards  under  which  insured  state 
nonmember  banks  may  participate  in 
real  estate  investment  activities. 
Providing  notice  of  such  standards  will 
allow  insured  state  nonmember  banks  to 
initiate  investment  activities  with 
knowledge  of  what  the  FDIC  considers 
when  evaluating  the  safety  and 
soundness  of  the  operations  of  the 
.  institution  and  its  subsidiaries.  The 
FDIC  believes  its  proposal  simplifies 
and  clarifies  the  standards  under  which 
insured  state  nonmember  banks  may 
conduct  their  investment  activities 
while  providing  comprehensive  and 
flexible  regulation  of  the  dealings 
between  a  bank  and  its  subsidiaries. 


This  proposal  is  consistent  With  the 
views  expressed  by  the  FDIC's  then 
Chairman  Ricki  Heifer  in  her  letter  of 
May  30.  1997,  to  Eugene  Ludwig. 
Comptroller  of  the  Currency,  in  regard 
to  the  NationsBank  operating  subsidiary 
notices.  In  that  letter,  the  FDIC's 
Chairman  stated  her  view  "that  real 
estate  development  activities  present 
risks  to  the  deposit  insurance  funds  and 
therefore  should  be  permitted  for  bank 
subsidiaries  only  where  there  is  a  clear 
legal  separation  from  the  insured  bank, 
stringent  firewalls  and  limited  exposure 
of  the  capital  of  the  consolidated 
organization." 

Under  the  FDIC's  proposal,  if  an 
institution  and  its  real  estate  investment 
operations  meet  the  standards 
established,  the  institution  need  only 
file  notice  with  the  FDIC  as  outlined  in 
subpart  E.  However,  if  the  institution 
and  its  operations  do  not  meet  the 
general  standards  set  forth  in  this  rule, 
or  if  the  institution  so  chooses,  i^may 
file  application  with  the  FDIC  under 
§  362.4(b)(1)  and  subpart  E.  We  request 
comment  on  the  overall  goal  of  the 
proposed  regulation,  particularly  in 
light  of  the  application  filed  with  the 
Office  of  the  Comptroller  of  the 
Currency  by  NationsBank,  National 
Association,  Charlotte,  North  Carolina 
to  engage  in  limited  real  estate 
development  activities  and  the  proposal 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  apply  sections  23 A 
and  23B  of  the  Federal  Reserve  Act  to 
transactions  between  an  insured 
depository  institution  and  its 
subsidiary. 

The  following  discussion  siunmarizes 
some  of  the  developments  that  have 
taken  place  in  the  area  of  real  estate 
investment  that  the  FDIC  considered  in 
establishing  the  general  standards  under 
which  an  insured  state  nonmember 
bank  may  undertake  real  estate 
investment  activities.  We  request 
comment  on  all  facets  of  this  proposal. 

The  cyclical  downturn  in  the  real 
estate  market  in  the  late  1980s  and  early 
1990s,  and  the  impact  of  that  downtiun 
on  financial  institutions,  provides  an 
illustration  of  the  market  risk  presented 
by  real  estate  investment  activities.  In 
addition  to  the  high  degree  of 
variability,  real  estate  markets  are,  for 
the  most  part,  localized;  investments  are 
normally  not  securitized;  financial 
information  flow  is  often  poor,  and  the 
market  is  generally  not  very  liquid. 

A  financial  institution — like  any  other 
investor — faces  substantial  risks  when  it 
takes  an  equity  position  in  a  real  estate 
venture.  The  function  of  an  equity 
investor  is  to  bear  the  economic  risks  of 
the  venture.  Economic  risk  is 
traditionally  defined  as  the  variability  of 


returns  on  an  investment.  If  a  single 
investor  undertakes  a  project  alone,  all 
the  risk  is  borne  by  the  investor.  An 
investor  typically  will  have  a  required 
rate  of  return  based  on  the  historical 
track  record  of  a  particular  company 
and/or  type  of  investment  project. 
Market  participtants  face  a  general  trade- 
off: the  riskier  the  project,  the  higher  the 
required  rate  of  return'.  A  key  aspect  of 
that  trade-off  is  the  notion  that  a  riskier 
project  will  entail  a  higher  probability  of 
significant  losses  for  the  investor. 
Assessments  of  the  degree  of  risk  will 
depend  on  factors  affecting  fiiture 
returns  such  as  cyclical  economic 
developments,  technological  advances, 
structural  market  changes,  and  the 
project's  sensitivity  to  financial  market 
changes. 

The  actual  return  on  an  investment, 
however,  will  depend  on  developments 
beyond  the  investor's  control.  If  the 
actual  return  is  higher  than  the  expected 
rate,  the  investor  benefits.  If  the  project 
falls  short  of  expected  returns,  the 
investor  sufiiers.  At  the  extreme,  an 
investor  may  lose  all  or  some  of  the 
original  investment.  Investments  in  real 
estate  ventures  follow  this  pattern.  In 
fact,  equity  investments  in  commercial 
real  estate  have  long  been  considered 
fairly  risky  because  of  the  uncertainties 
in  the  income  stream  they  generate. 

It  is  possible  for  the  investor  to  deflect 
some  of  the  risk  of  the  project.  When  a 
project  is  partially  financed  by  debt,  the 
risks  are  shared  with  the  lender. 
Nonetheless,  the  equity  investor 
typically  still  bears  the  bulk  of  the 
variation  in  the  risk  and  rewards  of  an 
investment.  As  a  rule,  the  lender  is 
compensated  at  an  agreed  amount  (or 
formula  in  the  case  of  a  variable  rate 
loan).  The  lender  is  paid — both  interest 
and  principal — before  the  equity 
investor/borrower  receives  any  rewards 
or  return  of  investment.  Thus,  any 
downside  outcome  is  borne  first  by  the 
equity  investor.  In  properly 
underwritten  loan  arrangements,  the 
lender  bears  the  economic  risk  of 
significant  losses  only  in  the  case  of 
extremely  negative  outcomes.  Since  the 
legal  priority  of  the  debt  holder  is  higher 
in  a  liquidation  or  bankruptcy  than  that 
of  the  equity  holder,  the  debt  holders 
are  hurt  if  the  investment  entity  has 
very  limited  resources.  Of  course,  the' 
borrower/equity  investor  receives  all  of 
the  up-side  potential  returns  from  the 
investment. 

While  a  leveraged  investor  has  less  of 
his/her  own  funds  at  stake,  the  use  of 
borrowed  funds  to  finance  an 
investment  greatly  magnifies  the 
variability  of  the  returns  to  the  equity 
investor.  That  is  to  say,  leverage 
increases  the  risks  involved.  For 


instance,  a  small  decline  in  income  in 
an  unleveraged  investment  may  only 
mean  less  positi^  returns;  to  the 
leveraged  investor,  it  may  mean  out  of 
pocket  losses,  as  debt  service  may  have 
already  absorbed  any  income  generated 
by  the  project.  Conversely,  a  small 
increase  in  generated  income  may  just 
moderately  increase  the  rate  of  return  on 
an  all  equity  investment  but  have  a 
major  positive  effect  on  the  highly 
leveraged  investor. 

The  fact  that  most  commercial  real 
estate  investments  are  highly  leveraged 
also  affects  overall  market  volatility.  For 
instance,  high  interest  rates  will  lower 
the  expected  rate  of  return  for  hi^ily 
leveraged  investments  which  will,  in 
turn,  lower  effective  demand.  Thus, 
prices  offered  for  conunercial  real  estate 
during  periods  of  high  interest  rates 
typically  are  lowered.  For  example,  to 
the  extent  that  there  was  a  "credit 
crunch"  for  commercial  real  estate  in 
the  early  1990s  and  lenders  were 
unwilling  to  extend  credit,  diminished 
effective  demand  for  a  property  could 
have  resulted  in  the  elimination  of  a 
bioad  class  of  potential  investors,  rather 
than  simply  a  lower  price  being  bid. 

The  economic  viability  of  any 
investment  in  real  estate  ultimately 
depends  on  the  economic  demand  for 
the  services  it  provides.  Thus, 
fluctuations  in  the  economy  in  general 
are  translated  into  uncertainties  in  the 
imderlying  economics  of  most  real 
estate  investments.  National  economic 
trends,  regional  developments,  and  even 
local  economic  developments  will  afEsct 
the  volatility  of  returns.  A  traditional 
problem  for  real  estate  investora  in  that 
regard  is  that  when  the  economy  as  a 
whole  reaches  capacity  during  an 
economic  expansion,  they  are  one  of  the 
sectors  seriously  aSacted  by  the 
resulting  run-up  in  interest  rates. 

Much  of  the  uncertainty  associated 
with  real  estate  investment,  however, 
comes  from  the  nature  of  the  production 
itself — how  new  supply  is  brought  to 
market.  Investments  in  the  construction 
of  real  estate  typically  have  a  long 
gestation  period;  this  long  planning 
period  is  especially  characteristic  of 
large  commercial  development  projects. 
Given  the  cyclical  nature  of  the 
economy  and  financial  markets,  the 
economic  prospects  for  an  investment 
may  change  radically  during  that 
period,  altering  timing  and  terms  of 
transactions. 

Moreover,  real  estate  investora  also 
typically  have  trouble  getting  full 
information  on  current  market 
conditions.  Unlike  highly  organized 
markets  where  participants  may  easily 
obtain  data  on  market  developments 
such  as  price  and  supply 


considerations,  information  in  the 
commercial  real  estate  market  is  often 
difficult,  or  impossible,  to  obtain.  Also 
inherent  in  the  investment  process  for 
commercial  real  estate  is  the  fact  that 
the  market  is  relatively  illiquid — 
particularly  for  very  large  projects. 
Thus,  instead  of  having  numerous 
frequent  transactions  that  incorporate 
the  latest  market  information  and  ensure 
that  prices  reflect  true  economic  value, 
markets  may  be  thin  and  the  timing  of 
a  sale  or  rental  contract  may  affect  the 
value  of  the  underlying  investments. 

In  addition  to  the  inherent  illiquidity 
of  commercial  real  estate  markets, 
transactions  often  are  "private  deals"  in 
which  the  major  parameters  of  the 
investment  are  not  available  to  the 
public  in  general  and,  in  particular,  to 
rival  developers.  For  instance,  the  costs 
of  construction  are  a  private  transaction 
between  the  developer  and  his 
contractor.  Likewise,  evaluating  selling 
prices  or  rental  income  is  difficult  since: 
(1)  There  are  no  statistical  data  on 
transaction  prices  available  as  there  are 
for  single-family  structiues  and  (2)  even 
if  there  were  data  available,  it  is 
impossible  to  account  for  the  many 
creative  financing  techniques  involved 
in  commercial  sales  and  in  rental 
agreements  (e.g.,  tenant  improvements 
and  rent  discounting). 

Because  of  impertect  market 
information  and  the  length  of  the 
production  process,  prices  of  existing 
structures  are  often  artificially  bid  up  in 
market  upswings.  That  is,  short-term 
shortages  fuel  speculative  price 
increases.  Speculative  price  increases 
(whether  it  be  for  raw  land,  developed 
construction  sites,  or  completed 
buildings)  typically  encourage  even 
more  construction  to  take  place,  leading 
to  additional  future  overbuilding 
relative  to  underlying  demand. 

In  addition  to  the  inherent  cyclicality 
of  real  estate  markets,  several 
underlying  factors  create  additional 
uncertainties  in  the  investment  process. 
Changes  in  tax  laws  will  affect  the 
profitability  of  real  estate  investments. 
For  example,  tax  changes  were  a  major 
consideration  in  the  1980s,  but  changes 
in  depreciation  allowances  and  in  tax 
rates  have  been  commonplace  in  the 
post-Worid  War  II  era. 

Another  uncertainty  is  the  efiiact  of 
other  governmental  actions,  especially 
in  the  area  of  regulations.  A  prime 
example  is  Federal  mandates  requiring 
clean-up  of  existing  environmental 
hazards  that  imposed  unexpected  costs 
on  investors  at  tiie  time  they  were 
passed.  Similar  uncertainties  result  from 
state  and  local  laws  that  effect  real 
estate  and  how  it  may  b^  developed.  For 
instance,  changes  in  enviroiunental 


restrictions  of  new  construction  may 
add  unexpected  costs  to  a  prefect  or 
even  bar  its  intended  use.  Similariy,  a 
zoning  change  may  positively  or 
negatively  affect  investment  prospects 
imexpecteflly.  All  of  these  factors  add  to 
the  uncertainty  of  returns  and  thereby 
increase  the  risk  of  the  investment. 

Two  other  considerations  often  play 
into  increasing  risks  in  real  estate 
investment  First,  the  efficient  execution 
of  a  real  estate  investment  usually 
requires  a  "hands  on"  approach  by  an 
experienced  manager.  TTiis  level  of 
involvement  is  especially  true  of  a 
construction  project  where  developers 
have  to  deal  with  a  wide  variety  of 
problems  ranging  from  governmental 
approvals  to  sub-contractors  and 
changing  conmiodity  markets.  For  an 
investment  in  developed  real  estate, 
maintenance  problems,  replacing  lost 
tenants,  and  adjusting  rents  to  r^ain 
tenants  all  must  be  addressed  in  an 
environment  of  ever  changing  market 
conditions. 

Many  equity  investors  solve  these 
problems  by  "hiring"  someone  else  to 
manage  the  investment  The  experience 
of  the  198QS  shows  that  there  are 
specific  risks  involved  in  separating 
ownenhip  frttm  management.  For 
instance,  many  tax-oriented  investors  in 
the  early  1980s  arguably  knew  little 
about  the  basic  economics  of  the 
investments  they  were  undertaking.  In  a 
perfect  world,  "passive"  investment 
would  work  just  as  efficientiy  as  direct, 
active  investment.  In  reality,  investment 
outcomes  are  likely  to  be  more 
uncertain  for  equi^  investors  when 
someone  else  is  making  decisions  that 
affect  the  ultimate  return.  The 
experience  and  expntise  of 
management  is  a  critical  factor,  and 
there  is  much  anecdotal  evidence  to 
suggest  that  the  lack  of  adequate 
management  creates  a  significant  level 
of  risk  of  loss. 

The  FDIC  recognizes  its  ongoing 
responsibility  to  ensure  the  safe  and 
sound  operation  of  insured  state 
noiunember  banks  and  their 
subsidiaries.  Thus,  the  Board  of 
Directors  of  the  FDIC  has  determined 
that  there  may  be  a  need  to  restrict  or 
prohibit  certain  real  estate  investment 
activities  of  subsidiaries  of  insiued  state 
nonmember  banks.  Therefore,  the  FDIC 
will  not  automatically  follow  the  safety 
and  soundness  restrictions  of  an 
interpretation,  order,  circular  or  official 
bulletin  issued  by  the  OCC  regarding 
real  estate  investment  activities  that  are 
permissible  for  the  subsidiary  of  a 
national  bank  when  these  activities  are 
not  permissible  for  a  national  bank. 
Section  362.7(a)  of  the  proposal  is 
intended  to  address  the  FX)IC's  ongoing 


48002 


Federal  Register  /  Vol.  62.  No.  177  /  Friday,  September  12,  1997  /  Proposed  Rules 


supervisory  concerns  regarding  real 
estate  investment  activities  and  to 
impose  adequate  limitations  to  address 
the  FDIC's  concerns  about  the  safety  and 
soundness  of  these  activities.  Depending 
upon  the  facts,  the  potential  risks 
inherent  in  a  bank  subsidiary's 
involvement  in  real  estate  investment 
activities  may  make  these  restrictions 
and  limitations  necessary  to  protect  the 
bank  and  ultimately  the  deposit 
insurance  funds  from  losses  associated 
with  the  significant  risks  inherent  in 
real  estate  investment  activities. 

To  address  its  safety  and  soiudness 
concerns  about  real  estate  investment 
activities  not  permissible  for  a  national 
bank,  the  FDIC  has  adopted  the  same 
standards  when  insured  state  banks 
conduct  those  real  estate  investment 
activities  regardless  of  whether  those 
real  estate  investment  activities  are 
permissible  for  a  national  bank 
subsidiary  This  subpart  is  intended  to 
address  the  impact  on  insured  state 
nonmember  banks  if  the  CXX  were  to 
approve  recent  applications  submitted 
by  national  banks  to  conduct  real  estate 
investment  activities  through  operating 
subsidiaries.  The  FDIC  invites  comment 
on  its  approach  to  its  safety  and 
soimdness  concerns  about  real  estate 
investment  activities. 

Unless  the  FDiC  has  previously 
approved  the  real  estate  investment 
activity  that  is  not  permissible  for  a 
national  bank,  an  insured  state 
nonmember  bank  must  Sle  a  notice  or 
application  with  the  FDIC  in  order  to 
directly  or  indirectly  undertake  a  real 
estate  investment  activity,  even  if  the 
real  estate  investment  activity  is 
permissible  for  the  subsidiary  of  a 
national  bank.  To  qualify  for  the  notice 
provision  proposed  under  this  new 
regulation,  the  insured  state  nonmember 
h^3k  and  its  subsidiary  must  meet  the 
standards  established  in  §362.4(b)(5)(i). 
After  Hling  a  notice  as  provided  for  in 
subpart  E  to  which  the  FDIC  does  not 
object,  the  institution  may  then  proceed 
with  its  investment  activities.  If  the 
insured  state  noiunember  bank  and  its 
subsidiary  do  not  meet  the  standards 
established  tinder  tne  proposed  rule,  or 
if  the  institution  so  chooses,  an 
application  may  be  filed  as  described  in 
S  362.4(b)(1)  and  subpart  E. 

Affiliation  With  Securities  Companies 

Section  362.7(b)  reflects  the  FDIC 
Board's  longstanding  view  that  an 
unrestricted  affiliation  with  a  securities 
company  may  have  adverse  effects  on 
the  safety  and  soundness  of  insured 
state  nonmembers  banks.  This  section 
reiterates  the  §  337.4  prohibition  against 
any  affiliation  by  an  insured  state 
nonmember  bank  with  any  company 


that  directly  engages  in  the 
underwriting  of  stocks,  bonds, 
debentures,  notes,  or  other  securities 
which  is  not  permissible  for  a  national 
bank  unless  certain  conditions  are  met. 
As  proposed,  the  affihation  is  only 
allowed  if: 

(1)  The  securities  business  of  the 
affiliate  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  bank,  provided  that 
this  requirement  shall  not  be  construed 
to  prohibit  the  bank  and  its  affiliate 
from  sharing  the  same  facility  if  the  area 
where  the  affiliate  conducts  retail  sales 
activity  with  the  public  is  physically 
distinct  from  the  routine  deposit  taking 
area  of  the  bank; 

(2)  Has  a  chief  executive  officer  of  the 
affiliate  who  is  not  an  employee  of  the 
bank; 

(3)  A  majority  of  the  affiliate's  board 
of  directors  are  not  directors,  officers,  or 
employees  of  the  bank; 

(4)  The  affiliate  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  affiliate  that  the  affiliate  is  a  separate 
organization  bom  the  bank; 

(5)  The  bank  adopts  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  their 
participation  in  financing  transactions 
underwritten  by  an  underwriting 
affiliate: 

(e)  The  bank  does  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  an  affiUate 
unless  it  notifies  the  ciistomer  that  the 
entity  underwriting,  making  a  market, 
distributing  or  dealing  in  the  securities 
is  an  affiliate  of  the  hank; 

(7)  The  bank  does  not  purchase  as 
principal  or  fiduciary  during  the 
existence  of  any  underwriting  or  selling 
syndicate  any  securities  underwritten 
by  the  affiUate  unless  the  purchase  is 
approved  by  the  bank's  board  of 
directors  before  the  securities  are 
initially  offered  for  sale  to  the  public; 

(8)  The  bank  does  not  condition  any 
extension  of  credit  to  any  company  on 
the  requirement  that  the  company 
contract  with,  or  agree  to  contract  with, 
the  bank's  affiliate  to  underwrite  or 
distribute  the  company's  securities; 

(9)  The  bank  does  not  condition  any 
extension  of  credit  or  the  offering  of  any 
service  to  any  person  or  company  on  the 
requirement  that  the  person  or  company 
purchase  any  security  underwritten  or 
distributed  by  the  affiliate;  and 

(10)  The  bank  complies  with  the 
investment  and  transaction  limitations 
of  §  362.4(d). 

Many  ojf  the  restrictions  and 
prohibitions  listed  above  are  currently 


contained  in  §  337.  4.  Additionally,  the 
conditions  that  will  be  imposed  on 
subsidiaries  which  engage  in  the  public 
sale,  distribution,  or  underwriting 
securities  such  as  adopting  independent 
policies  and  procedures  governing 
participation  in  financing  transactions 
imderwritten  by  an  affiUate,  expressing 
opinions  on  the  advisability  of  the 
purchase  or  sale  of  particular  securities, 
and  purchasing  securities  as  principal 
or  fiduciary  only  with  prior  board 
approval  have  been  added.  As  indicated 
earlier,  the  prohibition  against  shared 
officers  has  been  eased  and  now  only 
refers  to  the  chief  executive  officer. 
Comments  on  the  appropriateness  of  the 
restrictions  and  prohibitions  are 
soUcited.  As  written,  the  proposal  only 
applies  these  restrictions  to  an  insured 
state  nonmember  bank  affiliated  with  a 
company  not  treated  as  a  bank  holding 
company  pursuant  to  section  4(f)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1643(f)),  that  directly  engages  in  the 
underwriting  of  stodu,  bonds, 
debentures,  notes,  or  other  securities 
which  are  not  permissible  for  a  national 
bank.  Other  affiUates  now  covered  by 
the  safeguards  of  §  337.4  would  no 
longer  be  covered  imder  the  FDIC's 
regulations.  We  believe  that  these  other 
affiUates  are  adequately  separated  from 
the  banks  by  the  restrictions  imposed  by 
the  FRB.  We  invite  comment  on 
whether  we  should  include  more 
entities  in  the  coverage  of  these 
restrictions  and  whether  these 
restrictions  appropriately  address  the 
risks  being  undertaken  by  the  affiUate 
and  through  the  affiUate  relationship. 

C.  Subpart  C — Activities  of  Insured 
State  Savings  Associations 

Section  362.8    Purpose  and  Scope 

This  subpart,  together  with  \hi  notice 
and  appUcation  procedures  of  subpart  F, 
implements  the  provisions  of  section  28 
of  the  FDI  Act  (12  U.S.C.  1831e)  that 
restrict  and  prohibit  insured  state 
savings  associations  and  their  service 
corporations  &om  engaging  in  activities 
and  investments  of  a  type  that  are  not 
permissible  for  federal  savings 
associations  and  their  service 
corporations.  The  phrase  "activity 
permissible  for  a  federal  savings 
association"  means  any  activity 
authorized  for  federal  savings 
associations  under  any  statute  including 
the  Home  Owners  Loan  Act  (HOLA)  (12 
U.S.C.  1464  et  seq.).  as  weU  as  activities 
recognized  as  permissible  for  a  federal 
savings  association  in  regulations, 
official  thrift  bulletins,  orders  or  written 
interpretations  issued  by  the  Office  of 
Thrift  Supervision  (OTS),  or  its 
predecessor,  the  Federal  Home  Loan 
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Bank  Board.  Regarding  insured  state 
savings  associations,  this  subpart 
governs  only  activities  conducted  "as 
principal"  and  therefore  does  not 
govern  activities  conducted  as  agent  for 
a  customer,  conducted  in  a  brokerage, 
custodial,  advisory,  or  administrative 
capacity,  or  conducted  as  trustee.  This 
subpart  does  not  restrict  any  interest  in 
real  estate  in  which  the  real  property  is 
(a)  used  or  intended  in  good  faith  to  be 
used  within  a  reasonable  time  by  cm 
insured  savings  association  or  its  service 
corporations  as  offices  or  related 
facilities  for  the  conduct  of  its  business 
or  future  expansion  of  its  business  or  (b) 
used  as  public  welfare  investments  of  a 
type  and  in  an  amount  permissible  for 
federal  savings  associations.  Equity 
investments  acquired  in  connection 
with  debts  previously  contracted  that 
are  held  within  the  shorter  of  the  time 
limits  prescribed  by  state  or  federal  law 
are  not  subject  to  the  limitations  of  this 
subpart. 

Ine  FDIC  intends  to  allow  insured 
state  savings  associations  and  their 
service  corporations  to  undertake  only 
safe  and  sound  activities  and 
investments  that  do  not  present  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law.  This  subpart 
does  not  authorize  any  insured  state 
savings  association  to  make  investments 
or  conduct  activities  that  are  not 
authorized  or  that  are  prohibited  by 
either  federal  or  state  law. 

Section  362.9    Definitions 

Section  362.9  of  the  proposal  contains 
definitions  used  in  this  subpart.  Rather 
than  repeating  terms  defined  in  subpart 
A,  the  definitions  contained  in  §  362.2 
are  incorporated  into  subpart  C  by 
reference.  Included  in  the  proposed 
definitions  are  most  of  the  terms 
ciurentiy  defined  in  §303. 13(a)  of  the 
FDIC's  regidations.  Editing  changes  are 
primarily  intended  enhance  clarity 
wdthout  changing  the  meaning. 
However,  certain  deliberate  changes  are 
intended  to  alter  the  meaning  of  ^ese 
terms  and  are  identified  in  this 
discussion. 

The  terms  "Corporate  debt  securities 
not  of  investment  grade"  and  "Qualified 
affiliate"  have  been  direcUy  imported 
into  subpart  C  bom  §  303.13(a)  without 
substantive  change.  Substantially  the 
same  "Control"  and  "Equity  security" 
definitions  are  incorporated  by 
reference  to  subpart  A.  The  last  sentence 
of  the  current  "Equity  security" 
definition,  which  excludes  equity 
securities  acquired  through  foreclosure 
or  settiement  in  Ueu  of  foreclosure, 
would  be  deleted  for  the  same  reason 


that  similar  language  has  been  deleted 
from  several  definitions  in  subpart  A. 
Similar  language  is  now  included  in  the 
purpose  and  scope  paragraph  explaining 
that  equity  investments  acquired 
throu^  such  actions  are  not  subject  to 
the  regiilation.  No  substantive  change 
was  intended  by  this  modification. 
Modified  versions  of  "Activity," 
"Equity  investment,"  "Significant  risk 
to  the  fimd,"  and  "Subsidiary"  are  also 
carried  forward  by  reference  to  subpart 
A.  The  definition  of  activity  has  been 
broadened  to  encompass  all  activities 
including  acquiring  or  retaining  equity 
investments.  Sections  of  this  part 
governing  activities  other  than  acquiring 
or  retaining  equity  investments  include 
statements  specifically  excluding  the 
activity  of  acquiring  or  retaining  equity 
investments.  This  change  was  made  to 
conform  the  "Activity"  definition  used 
in  the  regulation  to  that  provided  in  the 
governing  statutes.  Both  sections  24  and 
28  of  the  FDI  Act  define  activity  to 
include  acquiring  or  retaining  any 
investment  We  invite  comment  on 
whether  this  change  enhances  clarity  or 
whether  the  longer  definition  fotuid  in 
the  ciurent  regulation  should  be 
reinstated. 

The  "Equity  investment"  definition 
was  also  modified  to  better  identify  its 
components.  The  proposed  definition 
includes  any  ownership  interest  in  any 
company,  litis  change  was  made  to 
clarify  that  ownership  interests  in 
limited  liability  companies,  business 
trusts,  associations,  joint  ventures  and. 
other  entities  separately  defined  as  a 
"company"  are  considered  equity 
investments.  The  definition  was 
likewise  expanded  to  include  any 
memberahip  interest  that  includes  a 
voting  right  in  any  company.  Finally,  a 
sentence  was  added  excluding  from  the 
definition  any  of  the  identified  items 
when  taken  as  security  for  a  loan.  The 
intended  effect  of  these  changes  is  not 
to  broaden  the  scope  of  the  regulation, 
but  instead  to  clarUy  the  FDIC's  position 
that  such  investments  are  all  considered 
equity  investments  notwithstanding  the 
form  of  business  organization.  We  invite 
comment  on  whether  these  changes  are^ 
helpful  in  defining  equity  investments. 
Comments  are  also  requested  on 
whether  additional  changes  to  this 
definition  are  needed. 

The  definition  of  "Significant  risk"  is 
effectively  retitied  "Significant  risk  to 
the  fund"  by  the  reference  to  subpart  A. 
Additionally,  a  second  sentence  has 
been  added  to  the  definition  explaining 
that  a  significant  risk  to  the  fund  may 
be  present  either  when  an  activity  or  an 
equity  investment  contributes  or  may 
contribute  to  the  decline  in  condition  of 
a  particular  state-chartered  depository 


institution  or  when  a  type  of  activity  or 
equity  investment  is  found  by  the  FDIC 
to  contribute  or  potentially  contribute  to 
the  deterioration  of  the  overall 
condition  of  the  banking  system.  This 
sentence  is  intended  to  elaborate  on  the 
FDIC  Board's  position  that  the  absolute 
size  of  a  projected  loss  in  comparison  to 
the  deposit  insurance  funds  is  not 
determinative  of  the  issue.  Additionally, 
it  clarifies  the  FDIC's  position  that  risk 
to  the  fund  may  be  present  even  if  a 
particular  activity  or  investment  may 
not  result  in  the  imminent  failun  of  a 
bank.  Additional  comments  are 
included  in  the  discussion  of  the 
relevant  definition  in  subpart  A.  We 
invite  comments  on  whether  this 
language  is  appropriate  or  whether  is 
should  be  further  expanded. 

With  the  exception  of  substituting  the 
separately  defined  term  "company"  for 
the  list  of  entities  such  as  corporations, 
business  trusts,  associations,  and  joint 
ventures  currently  in  the  "Subsidiary" 
definition,  the  "Subsidiary"  definition 
would  be  mostly  unchanged.  It  is  noted 
that  limited  liability  companies  are  now 
included  in  the  company  definition  and, 
by  extension,  are  included  in  the 
subsidiary  definition.  The  only  other 
change  is  that  the  exclusion  of  "Insured 
depository  institutions"  for  purposes  of 
current  §  303.13(f)  has  been  moved  to 
the  purpose  and  scope  section  of 
proposed  subpart  D.  No  substantive 
changes  are  intended  by  these 
modifications.  Conunents  are  requested 
regarding  whether  the  FDIC  has 
inadvertently  changed  the  intended 
meaning  through  these  modifications. 

While  proposed  subpart  C  retains 
substantially  the  same  "Service 
corporation"  definition,  the  word 
"only"  has  been  deleted  from  the  phrase 
"available  for  purchase  only  by  savings 
associations."  This  change  is  intended 
to  make  it  clear  that  a  service 
corporation  of  an  insiued  state  savings 
association  may  invest  in  lower-tier 
service  corporations  if  allowed  by  this 
part  or  FDIC  order,  and  it  is  consistent 
with  the  recentiy  amended  part  559  of 
the  Office  of  Thrift  Supervision's 
regulations  (12  CFR  559).  The  change  is 
not  intended  to  alter  the  nature  of  the 
requirements  governing  the  savings 
association's  equity  investment  in  the 
firat-tier  service  corporation.  Conunents 
are  requested  regarding  whether  the 
FDIC  has  inadvertenUy  altered  the 
intended  meaning  through  these 
changes. 

As  in  subpart  A,  the  definition  of 
"Equity  investment  in  real  estate"  is 
deleted  in  the  proposal.  The 
descriptions  of  real  estate  investments 
permissible  for  federal  savings 
associations  that  were  excepted  from  ^le 
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current  definition  provided  by 
§  303.13(a)(5)  were  moved  to  the 
purpose  and  scope  paragraph.  As  a 
resiilt,  readers  are  now  informed  that 
these  excepted  real  estate  investments 
are  not  subject  to  the  regulation. 
Additionally,  the  FDIC  believes  that  the 
remaining  content  of  the  current 
definition  fails  to  provide  any 
meaningful  clarity  or  understanding. 
Therefore,  the  FDIC  would  instead  rely 
on  the  "equity  investment"  definition  to 
include  relevant  real  estate  investments. 
A  related  change  was  made  to  the 
"equity  investment"  definition  by 
deleting  the  reference  to  "equity  interest 
in  real  estate"  and  replacing  it  with 
language  to  include  any  interest  in  real 
estate  (excluding  real  estate  that  is  not 
within  the  scope  of  this  part).  No 
substantive  changes  were  intended  by 
these  modifications.  The  FDIC  invites 
comments  on  whether  these  changes 
have  clarified  the  subject  definitions. 
Comments  are  also  requested 
concerning  whether  the  FDIC  has 
inadvertently  changed  the  meaning  of 
these  definitions  through  these  actions. 

The  only  new  definition  specifically 
added  to  subpart  C  is  the  term  "Insured 
state  savings  association."  Because  this 
term  is  not  explicitiy  defined  in  section 
3  of  the  FDI  Act,  the  proposal  has  added 
this  term  to  ensure  that  readers  clearly 
luaderstand  that  an  insiu^  state  savings 
association  means  any  state  chartered 
savings  association  insured  by  the  FDIC. 
Comments  are  invited  on  whether  this 
definition  eliminates  any  ambiguity  or 
whether  it  is  actually  needed. 
Additionally,  applicable  terms  that  were 
previously  undefined  but  are  added  by 
the  general  incorporation  of  the 
definitions  in  subpart  A  should  not 
result  in  any  substantive  changes  to  the 
meanings  of  those  terms  as  currenUy 
used  in  §  303.13  of  the  FDIC's 
regulations. 

Section  362.10    Activities  of  Insiued 
State  Savings  Associations 

Equity  Investment  Prohibition 

Section  362.10(a)(1)  of  the  proposal 
replaces  the  provisions  of  §  303.13(d)  of 
the  FDIC's  regulations  and  restates  the 
statutory  prohibition  preventing  insured 
state  savings  associations  from  making 
or  retaining  any  equity  investment  of  a 
type,  or  in  an  amount,  not  permissible 
for  a  fedwal  savings  association.  The 
prohibition  does  not  apply  if  the 
statutory  exception  (restated  in  the 
current  regulation  and  carried  forward 
in  the  proposal)  contained  in  section  28 
of  the  FDI  Act  applies.  With  the 
exception  of  deleting  items  no  longer 
applicable  due  to  the  passage  of  time. 


this  provision  is  retained  as  currently  in 
effect  without  any  substantive  changes. 

Exception  for  Service  Corporations 

The  FDIC  proposes  to  retain  the 
exception  now  in  §303. 13(d)(2)  which 
allows  investments  in  service 
corporations  as  currently  in  effect 
without  any  substantive  change. 
However,  the  FDIC  has  modified  the 
language  of  this  section  using  a 
structure  paralleling  that  found  in 
proposed  subpart  A  permitting  insured 
state  banks  to  invest  in  majority-owned 
subsidiaries.  Similar  to  the  treatment 
accorded  insured  state  banks,  an 
insured  state  savings  association  must 
meet  and  continue  to  be  in  compliance 
with  the  capital  requirements  prescribed 
by  the  appropriate  federal  banking 
agency,  and  the  FTHC  must  determine 
that  neither  the  amount  of  the 
investment  nor  the  activities  to  be 
conducted  by  the  service  corporation 
present  a  significant  risk  to  the  relevant 
deposit  insurance  fimd.  The  criteria 
identified  in  the  preceding  sentence  is 
derived  directly  from  the  underlying 
statutory  language.  In  order  for  the 
insured  state  savings  association  to 
qualify  for  this  exception,  the  service 
corporation  must  be  engaging  in 
activities  or  acquiring  and  retaining 
investments  that  are  described  in 
proposed  §  362.11(b)  as  regulatory 
exceptions  to  the  general  prohibition. 

Language  currenUy  in  §  303.13(d) 
concerning  the  filing  of  applications  to 
acquire  an  equity  investment  in  a 
service  corporation  would  be  deleted 
and  moved  to  subpart  F  of  this 
regulation. 

Divesting  Impermissible  Equity 
Investments 

Section  303.13(d)(1)  of  the  FDIC's 
current  regulations  requires  savings 
associations  to  file  divestitiue  plans 
with  the  FDIC  concerning  any  equity 
investments  held  as  of  August  9, 1989, 
that  were  no  longer  permissible. 
Because  divestiture  was  required  by 
statute  to  occur  no  later  than  July  1, 
1994,  the  proposal  omits  this  provision 
as  it  is  no  longer  necessary  due  to  the 
passage  of  time. 

Other  Activities 

Section  362.10(b)  of  the  proposal 
replaces  what  are  now  §§  303.13(b). 
303.13(c),  and  303.13(e)  of  the  FDIC's 
regulations.  Some  portions  of  the 
existing  sections  would  be  eliminated 
because  they  are  no  longer  necessary 
due  to  the  passage  of  time,  and  other 
portions  have  been  edited  and 
reformatted  in  a  manner  consistent  with 
the  corresponding  sections  of  subpart  A. 
Language  currenUy  in  the  referenced 


sections  of  §  303.13  concerning  notices 
and  applications  has  likewise  been 
edited,  reformatted,  and  moved  to 
subpart  F  of  this  regulation. 

Other  Activities  Prohibition 

Section  362.10(b)(1)  of  the  proposal 
restates  the  statutory  prohibition  that 
insured  state  savings  associations  may 
not  direcUy  engage  as  principal  in  any 
activity  of  a  type,  or  in  an  amount,  that 
is  not  permissible  for  a  federal  savings 
association  unless  the  activity  meets  a 
statutory  or  regulatory  exception.  Like 
subpart  A  for  insured  state  banks, 
language  has  been  added  to  clarify  that 
this  prohibition  does  not  supercede  the 
equity  investment  exception  of 
§  362.10(a)(2).  We  added  this  language 
because  acquiring  or  retaining  any 
investment  is  defined  as  an  activity. 

The  statutory  prohibition  preventing 
state  and  federal  savings  associations 
from  direcUy,  or  indirectly  through  a 
subsidiary  (other  than  a  subsidiary  that 
is  a  qualified  affiliate),  acquiring  or 
retaining  any  corporate  debt  that  is  not 
of  investment  grade  after  August  9, 
1989,  is  also  carried  forward  from  what 
is  now  §  303.13(e)  of  Uie  FDIC's 
regulations.  However,  the  proposal 
deletes  the  §  303.13(e)  requirement  that 
savings  institutions  file  divestiture 
plans  concerning  corporate  debt  that  is 
not  of  investment  grade  and  that  is  held 
in  a  capacity  other  than  through  a 
qualified  affililate.  Divestiture  was 
required  by  no  later  than  July  1,  1994, 
rendering  that  provision  unnecessary 
due  to  the  passage  of  time. 

Exceptions  to  the  Other  Activities 
Prohibition 

We  left  the  statutory  exception  to  the 
other  activities  prohibition  contained  in 
section  28  of  the  FDI  Act  to  function  in 
a  manner  similar  to  that  now  in  the 
relevant  provisions  of  §  303.13;  we 
intend  no  substantive  change  fit>m  the 
ciirrent  regulation  through  any  language 
changes  we  have  made.  The  regulation 
continues  to  permit  an  insured  state 
savings  association  to  retain  any  asset 
(including  a  nonresidential  real  estate 
loan)  acquired  prior  to  August  9,  1989. 
However,  corporate  debt  securities  that 
are  not  of  investment  grade  may  only  be 
purchased  or  held  by  a  qualified 
affiliate.  Whether  or  not  the  seciuity  is 
of  investment  grade  is  measured  oidy  at 
the  time  of  acquisition. 

Additionally,  the  FDIC  has  provided 
regulatory  exceptions  to  the  other 
activities  prohibition.  The  first 
exception  retains  the  application 
process  currenUy  in  §  303.13(b)(1)  and 
provides  insured  state  savings 
associations  with  the  option  of  applying 
to  the  FDIC  fot  approval  to  engage  in  an 


activity  of  a  type  that  is  not  permissible 
for  a  federal  savings  association.  The 
notice  process  from  §  303.13(c)(1)  has 
been  retained  for  insured  state  savings 
associations  that  want  to  engage  in 
activities  of  a  type  permissible  for  a 
federal  savings  association,  but  in  an 
amount  exceeding  that  permissible  for 
federal  savings  associations.  The 
proposal  adds  a  regulatory  exception 
enabling  insured  state  savings 
associations  to  acquire  and  retain 
adjustable  rate  and  money  market 
preferred  stock  without  submitting  an 
application  to  the  FDIC  if  the 
acquisition  is  done  within  the 
prescribed  limitations.  We  added  an 
exception  to  allow  insured  state  savings 
associations  to  engage  as  principal  in 
any  activity  that  is  not  permissible  for 
a  federal  savings  association  provided 
that  the  Federal  Reserve  has  found  the 
activity  to  be  closely  related  to  banking. 
This  provision  is  similar  to  the 
exception  for  insured  state  banks  and, 
similarly,  this  provision  does  not  allow 
an  insured  state  savings  association  to 
hold  equity  securities  that  a  federal 
savings  association  may  not  hold. 

Consent  Obtained  Through  Application 

Insured  state  savings  associations  are 
prohibited  from  directly  engaging  in 
activities  of  a  type  or  in  an  amount  not 
permissible  for  a  federal  savings 
association  unless:  (1)  The  association 
meets  and  continues  to  meet  the  capital 
standards  prescribed  by  the  appropriate 
federal  financial  institution  regulator, 
and  (2)  the  FDIC  determines  that 
conducting  the  activity  in  the  additional 
amount  will  not  present  a  significant 
risk  to  the  relevant  deposit  insurance 
fund.  Section  362.10(b)(2)(i)  establishes 
an  application  option  for  savings 
associations  that  meet  the  relevant 
capital  standards  and  that  seek  the 
FDICs  consent  to  engage  in  activities 
that  are  otherwise  prohibited.  The 
substance  of  this  process  is  unchanged 
bom  the  relevant  sections  of  §  303.13  of 
the  FDIC's  current  regulations. 

Nonresidential  Realty  Loans  Permissible 
for  a  Federal  Savings  Association 
Conducted  in  an  Amount  Not 
Permissible 

The  proposal  carries  forward  and 
modifies  the  provision  now  in 
§  303.13(b)(1)  of  this  chapter  requiring 
an  insured  state  savings  association 
wishing  to  hold  nonresidential  real 
estate  loans  in  amounts  exceeding  the 
limits  described  in  section  5(c)(2)(B)  of 
HOLA  (12  U.S.C.  1464  (c)(2)(B))  to 
apply  for  the  FDIC's  consent  llie 
proposal  enables  the  insured  state 
savings  association  to  submit  a  notice 
instead  of  an  application.  This  change  is 


nonsubstantive  and  is  made  simply  to 
expedite  the  process  for  insured  state 
savings  associations  wanting  to  exceed 
the  referenced  limits. 

Acquiring  and  Retaining  Adjustable 
Rate  and  Money  Market  Preferred  Stock 

The  proposal  extends  to  insured  state 
savings  associations  a  revised  version  of 
the  regulatory  exception  allowing  an 
insured  state  bank  to  invest  in  up  to  15 
percent  of  its  tier  one  capital  in 
adjustable  rate  preferred  stock  and 
money  market  (auction  rate)  preferred 
stock  without  filing  an  application  with 
the  FDIC.  By  statute,  however,  insiu«d 
savings  associations  are  restricted  in 
their  ability  to  purchase  debt  that  is  not 
of  investment  grade.  This  regulatory 
exception  does  not  override  that 
statutory  prohibition  and  any 
instruments  purchased  must  comply 
with  that  statutory  constraint. 
Additionally,  this  exception  is  only 
extended  to  savings  associations 
meeting  and  continuing  to  meet  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  financial 
institution  regulator. 

When  this  regulatory  exception  was 
adopted  for  insured  state  banks  in  1992. 
the  FDIC  found  that  adjustable  rate 
preferred  stock  and  money  market 
(auction  rate)  preferred  stoqk  were 
essentially  substitutes  for  money  market 
investments  such  as  commercial  paper 
and  that  their  characteristics  are  closer 
to  debt  than  to  equity  seciuities. 
Therefore,  money  market  preferred 
stock  and  adjustable  rate  preferred  stock 
were  excluded  bom  the  definition  of 
equity  security.  As  a  result,  these 
investments  are  not  subject  to  the  equity 
investment  prohibitions  of  the  statute 
and  the  regulation  and  are  considered 
an  "other  activity"  for  the  purposes  of 
this  regiUation. 

This  exception  focuses  on  two 
categories  of  preferred  stock.  This  first 
category,  adjustable  rate  p^aferred  stock 
refers  to  shares  where  dividends  are 
established  by  contract  through  the  use 
of  a  formula  in  based  on  Treasury  rates 
or  some  other  readily  available  interest 
rate  levels.  Money  market  preferred 
stock  refers  to  those  issues  where 
dividends  are  established  through  a 
periodic  auction  process  that  establishes 
jdelds  in  relation  to  short  term  rates 
paid  on  commercial  paper  issued  by  the 
same  or  a  similar  company.  The  creidit 
quality  of  the  issuer  determines  the 
value  of  the  security,  and  money  market 
preferred  shares  are  sold  at  auction. 

The  FDIC  continues  to  believe  that  the 
activity  of  investing  up  to  15  percent  of 
an  institution's  tier  one  capital  does  not 
represent  a  significant  risk  to  the 
deposit  insurance  funds.  Furthermore, 


the  FDIC  believes  the  same  funding 
option  should  be  available  to  insured 
state  savings  associations  and  proposes 
extending  a  like  exception  subject  to  the 
same  revised  limitation.  The  fact  that 
prior  consent  is  not  required  by  this 
subpart  does  not  preclude  the  FDIC 
from  taking  any  appropriate  action  with 
respect  to  the  activities  if  the  facts  and 
circumstances  warrant  such  action. 

The  FDIC  seeks  comment  on  whether 
this  treatment  of  money  market 
preferred  stock  and  adjustable  rate 
preferred  stock  is  appropriate  and 
whether  this  exception  should  be 
extended  to  insured  state  savings 
associations.  Is  this  exception  useful 
and  it  is  needed?  Comment  is  requested 
on  the  proposed  limit,  particulary 
whether  the  limit  is  either  too  restrictive 
or  overly  generous.  Comment  is  also 
requested  concerning  whether  other, 
similar  types  of  investments  should  be 
given  similar  treatment 

Activities  That  Are  Closely  Related  to* 
Banking  Conducted  by  the  Savings 
Association  or  a  Service  Corporation  of 
an  Insured  Savings  Association 

The  FDIC  added  an  exception 

allowing  an  insiu^  state  savings 
association  to  engage  in  any  activity  "as 
principal"  included  on  the  FRB's  list  of 
activities  (found  at  12  CFR  225.28)  or 
where  the  FRB  has  issued  an  order 
finding  that  the  activity  is  closely 
related  to  banking.  This  exception  is 
similar  to  that  provided  for  insult  state 
banks  in  subpart  A.  The  FDIC  believes 
that  insured  federal  savings  associations 
are  permitted  to  do  most  of  the  activities 
covered  by  this  exception  and 
determined  that  the  remaining  activities 
do  not  present  any  substantially 
different  risk  when  conducted  by  an 
insured  savings  association  than  when 
conducted  by  an  insured  state  bank.  The 
FDIC  seeks  comment  on  whether  adding 
this  express  exception  is  helpful, 
redundant,  or  expands  the  powers  of 
insured  savings  associations.  We  note 
that  we  did  not  propose  a  reference  to 
activities  found  by  OTS  regulation  or 
order  to  be  reasonably  related  to  the 
operation  of  financial  institutions. 
Comment  is  invited  on  whether  we 
should  include  this  exception  and,  if  so. 
how  it  should  be  incorporated  into  the 
regulation.  Comment  is  requested 
concerning  the  appropriateness  of  the 
FRB's  closely  related  to  banking 
standard  for  savings  associations.  Is 
there  another  standard  which  would  be 
more  meaningful  for  state-chartered 
savings  associations? 

Guarantee  Activities 

The  FDIC  considered  adding  an 
exception  for  guarantee  activities 
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including  credit  card  guarantee 
programs  and  comparable  arrangements 
that  would  have  been  similar  to  that 
deleted  from  subpart  A  in  this  proposal. 
These  programs  typically  involve  a 
situation  where  an  institution 
guarantees  the  credit  obligations  of  its 
retail  customers.  While  we  continue  to 
believe  that  these  activities  present  no 
significant  risk  to  the  deposit  insurance 
funds,  this  provision  has  been  deleted 
from  subpart  A  of  this  proposal  because 
the  FDIC  has  determined  that  national 
banks,  and  therefore  insured  state 
banks,  may  already  engage  in  the 
activities.  We  determined  that  federal 
savings  associations,  and  by  extension 
insured  stats  savings  associations,  may 
engage  in  these  activities  as  well. 
Nonetheless,  the  FDIC  seeks  comment 
on  whether  adding  this  language  would 
be  helpful  to  make  it  clear  that  insured 
state  savings  association  may  engage  in 
these  activities.  Commenters  advocating 
that  the  FDIC  retain  this  exception  in 
the  final  rule  are  asked  to  address  how 
the  exception  might  be  incorporated 
into  the  regulation. 

Section  362.11    Service  Corporations  of 
Insured  State  Savings  Associations 

Section  362.11  of  the  proposal 
governs  the  activities  of  service 
corporations  of  insured  state  savings 
associations  and  generally  replaces  what 
is  now  §303.13(d)t2)  of  the  FDIC's 
regulations.  As  proposed,  the  section 
reorganizes  the  substance  of  the  current 
regulation  and  consolidates  all 
provisions  concerning  the  activities  of 
service  corporations  into  the  same 
section  of  the  regulation.  Language 
currently  in  §  303.13(d)  concerning 
applications  would  be  revised  and 
moved  to  subpart  F  of  this  regulation. 
Additionally,  the  FDIC  proposes 
extending  several  regulatory  exceptions 
that  closely  resemble  similar  exceptions 
provided  to  subsidiaries  of  insured  state 
banks  in  subpart  A  of  this  proposed 
regulation.  We  note  that  if  the  service 
corporation  is  a  new  subsidiary  or  is  a 
subsidiary  conducting  a  new  activity,  all 
of  the  exceptions  in  §  362.11  remain 
8ub)ect  to  the  notice  provisions 
contained  in  section  18(m)  of  the  FDI 
Act  which  would  now  be  implemented 
in  subpart  D  of  this  proposal. 

General  Prohibition 

A  service  corporation  of  an  insured 
state  savings  association  may  not  engage 
in  any  activity  that  is  not  permissible  for 
a  service  corporation  of  a  federal  savings 
association  unless  the  savings 
association  submits  an  application  and 
receives  the  FDIC's  consent  or  the 
activity  qualifies  for  a  regulatory 
exception.  This  provision  does  not 


represent  a  substantive  change  from  the 
CTirrent  regulation.  The  regxilatory 
language  implementing  this  prohibition 
has  been  separated  from  the  restrictions 
in  §  362.10  prohibiting  an  insured  state 
savings  association  from  direcUy 
engaging  in  activities  which  are  not 
permissible  for  federal  savings 
association.  By  separating  the  savings 
association's  activities  and  those  of  a 
service  corporation.  §  362.11  deals 
exclusively  with  activities  that  may  be 
conducted  by  a  service  corporation  of  an 
insured  state  savings  association. 

Consent  Obtained  Through  Application- 

The  proposal  continues  to  allow 
insured  state  savings  associations  to 
submit  appUcations  seeking  the  FDIC's 
consent  to  engage  in  activities  that  are 
otherwise  prohibited.  Section 
362.11(b)(1)  carries  forward  the 
substance  of  the  application  option  in 
§  303.13(dH2)(ii)  of  the  FDIC's  current 
regulations.  Approval  will  be  granted 
only  if:  (1)  The  savings  association 
meets  and  continues  to  meet  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency,  and  (2)  the  FDIC  determines 
that  conducting  the  activity  in  the 
corresponding  amount  will  not  present 
a  significant  risk  to  the  relevant  deposit 
insurance  fund. 

Service  Corporations  Conducting 
Unrestricted  Activities 

The  FDIC  has  found  that  it  is  not  a 
significant  risk  to  the  deposit  insurance 
fund  if  a  service  corporation  engages  in 
certain  activities.  One  of  these  activities 
is  holding  the  stock  of  a  company  that 
engages  in:  (1)  Any  activity  permissible 
for  a  federal  savings  association;  (2)  any 
activity  permissible  for  the  savings 
association  itself  under  §  362.10(bK2) 
(iii)  or  (iv);  (3)  activities  that  are  not 
conducted  "as  principal;"  or  (4) 
activities  that  are  not  permissible  for  a 
federal  savings  association  provided 
that  the  FRB  by  regulation  or  order  has 
found  the  activity  to  be  closely  related 
to  banking  and  the  service  corporation 
exercises  control  over  the  issuer  of  the 
purchased  stock.  We  provided  similar 
exceptions  to  majority-owned 
subsidiaries  of  insured  state  banks  in 
subpart  A.  We  note  that  we  revised  the 
language  in  subpart  A  from  that 
currently  found  in  part  362  to  clarify  the 
intent  of  this  provision.  The  proposal 
differentiates  between  a  service 
corporation  holding  stock  that  is  a 
control  interest  and  investing  in  the 
shares  of  a  company.  The  FDIC  intends 
that  this  provision  cover  a  service 
corporation's  investment  in  lower  level 
subsidiaries  engaged  in  activities  that 
the  FDIC  has  found  to  present  no 


significant  risk  to  the  fund.  To  comply 
with  this  exception,  the  service 
corporation  must  excercise  control  over 
the  lower  level  entity.  We  expect 
savings  associations  that  have  lower 
level  subsidiaries  engaging  in  other 
activities  to  conform  to  the  application 
or  notice  procedures  set  forth  in  this 
regulation. 

The  FDIC  seeks  comments  on  whether 
it  is  appropriate  to  extend  this  exception 
to  insured  state  savings  associations. 
Comments  are  requested  on  whether  the 
proposed  exception  is  overly  broad, 
shoidd  be  further  restricted  and,  if  so, 
how  it  should  be  narrowed. 

Section  28  of  the  FDI  Act  requires  the 
FDIC's  consent  before  a  service 
corporation  may  engage  in  any  activity 
that  is  not  permissible  for  a  service 
corporation  of  a  federal  savings 
association.  While  the  language  of 
section  28  governs  only  activities 
conducted  "as  principal"  by  insured 
state  savings  associations,  the  "as 
principal"  language  was  not  extended  to 
service  corporations  in  the  governing 
statute.  This  means  that  even  if  the 
activity  is  not  conducted  "at  principal," 
subpart  C  applies  if  the  activity  is  not 
permissible  for  a  service  corporation  of 
a  federal  savings  asociation. 

Because  the  FDIC  believes  that 
activities  conducted  other  than  "as 
principal"  present  no  significant  risk  to 
the  relevant  deposit  insurance  fiind,  we 
provided  an  exception  in 
§  362.11(b)(2)(ii)  allowing  a  service 
corporation  of  an  insured  state  savings 
association  to  act  other  than  "as 
principal,"  if  the  savings  association 
meets  and  continues  to  meet  the 
applicable  capital  standards  prescribed 
by  its  appropriate  federal  banking 
agency.  Examples  of  such  activities  are 
serving  as  a  real  estate  agent  or  travel 
agent.  The  FDIC  seeks  conunent  on 
whether  it  is  appropriate  to  extend  this 
exception  to  service  corporations  of 
insured  state  savings  associations. 
Comments  are  also  requested  on 
whether  this  exception  is  necessary. 

Owning  Equity  Securities  That  Do  Not 
Represent  a  Control  Interest 

Subject  to  the  eligibility  requirements 
and  transaction  limitations  discussed 
below,  the  FDIC  has  determined  that  the 
activity  of  owning  equity  securities  by  a 
service  corporation  does  not  present  a 
significant  risk  to  the  relevant  deposit 
insurance  fund.  Section  362.11(b)(3) 
enables  service  corporations  of  insured 
state  savings  associations  to  purchase 
certain  equity  securities  by 
incorporating  substantially  the  same 
exception  as  that  proposed  in 
§  362.4(b)(4)  of  subpart  A.  This 
exception  permits  service  corporations 
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of  eligible  insured  state  savings 
association  to  acquire  and  retain  stock 
of  insured  banks,  insured  savings 
associations,  bank  holding  companies, 
savings  and  loan  holding  companies.^ 
The  n)IC  is  of  the  opinion  that 
investments  in  such  entities  should  not 
present  significant  risk  to  the  relevant 
deposit  insurance  fund  because  these 
companies  are  subject  to  close 
regulatory  and  supervisory  oversight. 
Furthermore,  these  entities  mosUy 
engage  in  activities  closely  related  to 
banidng. 

The  exception  provided  by  this 
section  also  allows  the  subject  service 
corporations  to  acquire  and  retain 
equity  stock  of  companies  listed  on  a 
national  securities  exchange.  Listed 
securities  are  more  liquid  than  nonlisted 
securities  and  companies  whose  stock  is 
listed  must  meet  capital  and  other 
requirements  of  the  national  securities 
exchanges.  These  requirements  provide 
some  assurances  as  to  the  quality  of  the 
investment.  Insured  state  savings 
associations  wanting  to  have  their 
service  corporations  invest  in  other 
securities  should  be  subject  to  the 
scrutiny  of  the  application  process. 

Service  corporations  engaging  in  this 
activity  must  limit  dieir  investment  to 
10  percent  of  the  voting  stock  of  any 
company.  This  limitation  reflects  the 
FDIC's  intent  that  this  exception  be  used 
only  as  a  vehicle  to  invest  in  equity 
securities.  The  10  (>ercent  limitation 
was  chosen  because  it  reflects  an 
investment  level  that  is  generally 
recognized  as  not  involving  control  of 
the  business.  Additionally,  the  service 
corporation  is  not  permitted  to  control 
any  issuer  of  investment  stock.  These 
requirements  reflect  the  FDIC's  intent 
that  the  depository  institution  is  not 
operating  a  business  through 
investments  in  equity  securities. 
Comment  is  requested  concerning  the 
appropriateness  of  the  10  percent 
limitation. 

To  be  eligible  for  this  exception,  the 
insured  state  savings  association  must 
be  well-capitalized  exclusive  of  its 
investment  in  the  service  corporation. 
Additionally,  the  insured  state  savings 
association  may  not  extend  credit  to  the 
service  corporation,  purchase  any  d^t 
instruments  from  the  service 
corporation,  or  originate  any  other 
transaction  that  is  used  to  benefit  the 
corporation  which  invests  in  stock 
under  this  subpart.  Finally,  the  savings 
association  may  have  only  one  service 
corporation  engaged  in  this  activity. 
These  requirements  reflect  the  FDIC's 
desire  that  the  scope  of  the  exception 
should  be  limited.  Institutions  that  wish 
to  have  nmltiple  service  corporations 
engaged  in  purchasing  and  retaining 


equity  securities  and  that  wish  to  extend 
credit  to  finance  the  transactions  should 
use  the  applications  procedures  to 
request  consent 

m  addition  to  requesting  comment  on 
the  particular  exception  as  proposed, 
the  FDIC  requests  comment  on  whether 
it  is  appropriate  for  the  regulation  to 
extend  this  exception  to  insured  state 
savings  associations  in  die  same  iniinn«r 
extended  to  insured  state  banks  in 
subpart  A.  The  FDIC  also  requests 
comment  on  the  adequacy  of  the 
restrictions  and  constraints  that  it  has 
proposed  for  the  savings  associations 
and  service  corporations  that  would 
hold  these  investments.  What  additional 
constraints,  if  any,  should  we  consider 
adding  for  the  savings  associations  and 
service  corporations  that  would  hold 
these  investments? 

Securities  Underwriting 

Section  362.11(b)(4)  of  the  proposal 
allows  an  insured  state  savings  <i 

association  to  acquire  or  retain  an 
investment  in  a  service  corporation  that 
underwrites  or  distributes  securities  that 
would  not  be  permissible  for  a  federal 
savings  association  to  underwrite  or 
distribute  if  notice  is  filed  with  the 
FDIC,  the  FDIC  does  not  object  to  the 
notice  before  the  end  of  the  notice 
period,  and  a  number  of  conditions  are 
and  continue  to  be  met 

The  proposed  exception  enabling 
service  corporations  to  underwrite  or 
distribute  securities  is  patterned  on  the 
exception  found  in  subpart  A  (see 
proposed  §  362.4(b)(5)(ii)).  In  both  cases, 
the  state-chartered  depository 
institution  must  conduct  the  securities 
activity  in  compliance  with  the  core 
eligibility  requirements,  the  same 
additional  requirements  listed  for  this 
activity  in  subpart  A,  and  the 
investment  and  transaction  limits.  The 
savings  association  also  must  meet  the 
capital  requirements  and  the  service 
corporation  must  meet  the  "eligible 
subsidiary"  requirements  as  an  "eligible 
service  corporatioiL"  Since  the 
requirements  are  the  same  as  those 
imposed  in  subpart  A  and  the  risks  of 
the  activity  also  are  identical,  the 
discussion  in  subpart  A  will  not  be 
repeated  here. 

Notice  of  Change  in  Circumstance 

Like  subpart  A,  the  proposal  requires 
the  insured  state  savings  association  to 
provide  written  notice  to  the 
appropriate  Regional  Office  of  the  FDIC 
within  10  business  days  of  a  change  in 
circumstances.  Under  the  proposal,  a 
change  in  circumstances  is  described  as 
a  material  change  in  the  service 
corporation's  business  plan  or 
management  Together  with  the  insured 


state  savings  association^s^rimiary 
federal  financial  institution  regulator, 
the  FDIC  believes  that  it  may  address  a 
savings  association's  falling  out  of  , 
compliance  wivi  any  of  the  other 
conditions  of  approval  through  the 
normal  supervision  and  examination 
process. 

The  FDIC  is  concerned  about  changes 
in  circumstances  which  residt  from 
changes  in  management  or  changes  in 
an  service  corporation's  business  plan. 
If  material  changes  to  either  condition 
occur,  the  rule  requires  the  association 
to  submit  a  notice  of  such  changes  to  the 
appropriate  FDIC  regional  director 
(DOS)  within  10  days  of  the  material 
change.  The  standard  of  material  change 
would  indicate  such  events  as  a  change 
in  chief  executive  officer  of  the  service 
corporation  or  a  change  in  investment 
strategy  or  type  of  business  or  activity 
engaged  in  by  the  service  coiporation. 

The  FDIC  will  communicate  its 
concerns  regarding  the  continued 
conduct  of  an  activity  after  a  change  in 
circumstances  with  the  appropriate 
persons  from  the  insured  state  savings 
association's  primary  federal  banking 
agency.  The  FDIC  will  work  with  the 
identified  persons  from  the  primary 
federal  banking  agency  to  develop  the 
appropriate  response  to  the  new 
circumstances. 

It  is  not  the  FDIC's  intention  to 
require  any  savings  association  which 
falls  out  of  compliance  with  eligibility 
conditions  to  immediately  cease  any 
activity  in  which  the  savings  association 
had  been  engaged  subject  to  a  notice  to 
the  FDIC.  The  FDIC  will  instead  deal 
with  such  eventuality  on  a  case-by-case 
basis  through  the  supervision  and 
examination  process.  In  short,  the  FDIC 
intends  to  utilize  the  supervisory  and 
regulatory  tools  available  to  it  in  dealing 
with  the  savings  association's  failure  to 
meet  eligibility  requirements  on  a 
continuing  basis.  The  issue  of  the 
savings  association's  ongoing  activities 
will  be  dealt  with  in  the  context  of  that 
effort  The  FDIC  is  of  the  opinion  that 
the  case-by-case  approach  to  whether  a 
savings  association  will  be  permitted  to 
continue  an  activity  is  preferable  to 
forcing  a  savings  association  to,  in  all 
instances,  immediately  cease  the 
activity  in  question.  Such  an  inflexible 
approach  could  exacerbate  an  already 
unfortunate  situation  that  probably  is 
receiving  supervisory  attention. 

Core  Eligibility  Requirements 

The  proposed  regulation  imports  by 
reference  the  core  eligibility 
requirements  listed  in  subpart  A.  Refer  ^ 
to  the  discussion  on  this  topic  provided 
under  subpart  A  for  additional 
information.  When  reading  the 
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referenced  discussion,  "Subsidiary"  and 
"Majority-owned  subsidiary"  should  be 
replaced  with  "Service  corporation." 
Additionally,  "eligible  subsidiary" 
shoidd  be  replaced  with  "^igible 
service  corporation."  Finally,  "Insured 
state  savings  association"  shall  be  read 
to  replace  "Bank"  or  "Insured  state 
bank."  Comments  are  requested 
concerning  whether  these  standards  are 
appropriate  for  insured  state  savings 
associations  and  their  service 
corporations.  Should  other  restrictions 
be  considered?  Have  standards  been 
imposed  that  are  unnecessary  to  achieve 
separation  between  an  insured  state 
savings  association  and  its  service 
corporation? 

Investment  and  Transaction  Limits 

The  proposal  contains  investment 
limits  and  other  requirements  that  apply 
to  an  insured  state  savings  association 
and  its  service  corporations  engaging  in 
activities  that  are  not  permissible  for  a 
federal  savings  association  if  the 
requirements  are  imposed  by  FDIC  order 
or  expressly  imposed  by  regulation.  In 
general,  the  provisions  impose  limits  on 
a  savings  association's  investment  in 
any  one  service  corporation,  impose  an 
aggregate  limit  on  a  savings 
association's  investment  in  all  service 
corporations  that  engage  in  the  same 
activity,  require  extensions  of  credit 
from  a  savings  association  to  its  service 
corporations  to  be  fully-collateralized 
when  made,  prohibit  low  quality  assets 
from  being  t^Jten  as  collateral  on  such 
loans,  and  require  that  transactions 
between  the  savings  association  and  its 
•ervice  corporations  be  on  an  arm's 
length  basis. 

The  proposal  expands  the  definition 
of  insured  state  savings  association  for 
the  purposes  of  the  investment  and 
transaction  limitations.  A  savings 
•saociation  includes  not  only  the 
insured  entity,  but  also  any  service 
corporation  or  subsidiary  that  is 
engaged  in  activities  diat  are  not  subject 
to  these  investment  and  transaction 
limits. 

Sections  23A  and  23B  of  the  Federal 
Reserve  Act  combine  the  bank  and  all  of 
its  subsidiaries  in  imposing  investment 
limitations  on  all  afGHates.  The  FDIC  is 
using  the  same  concept  in  separating 
subsidiaries  and  service  corporations 
conducting  activities  that  are  subject  to 
inveatment  and  transaction  limits  from 
the  insured  state  savings  association  and 
any  other  service  corporations  and 
subsidiaries  engaging  in  activities  not 
subject  to  the  investment  and 
transaction  limits. 


Investment  Limits 

Under  the  proposal,  a  savings 
association's  investment  in  certain 
service  corporations  may  be  restricted. 
Those  limits  are  basically  the  same  as 
would  apply  between  a  bank  and  its 
affiliates  under  section  23 A:  10  percent 
of  tier  one  capital  for  each  service 
corporation  and  20  percent  for  ecK:h 
activity.  As  is  the  case  with  covered 
transactions  under  section  23A, 
extensions  of  credit  and  other 
transactions  %vith  third  parties  that 
benefit  the  savings  association's  service 
corporation  would  be  considered  as 
being  part  of  the  savings  association's 
investment  The  only  exception  would 
be  for  arm's  length  extensions  of  credit 
made  by  the  savings  association  to 
finance  sales  of  assets  by  the  service  to 
third  parties.  These  transactions  would 
not  need  to  comply  with  the  collateral 
requirements  and  investment 
limitations,  provided  that  they  met 
certain  arm's-length  standards.  The 
imposition  of  section  23A-type 
restrictions  is  intended  to  make  sure 
that  adequate  safeguards  are  in  place  for 
the  dealings  between  the  insured  state 
savings  association  and  its  service 
corporations. 

Ine  "inveatment"  definition 
resembles  that  used  in  the  relevant 
section  of  proposed  subpart  A,  but  it 
differs  somewhat  due  to  underlying 
statutory  differences.  The  definition  of 
investment  for  insured  state  savings 
associations  includes  only:  (1) 
Extensions  of  credit  to  any  person  or 
company  for  which  an  insured  state 
savings  association  accepts  securities 
issued  by  the  service  corporation  as 
collateral;  and  (2)  any  extensions  or 
commitments  of  credit  to  a  third  party 
for  investment  in  the  subsidiary, 
investment  in  a  project  in  whidi  the 
subsidiary  has  an  interest,  or  extensions 
of  credit  or  commitments  of  credit 
which  are  used  for  the  benefit  of,  or 
transferred  to.  the  subsidiary. 

The  investment  definition  differs  from 
that  used  in  subpart  A  in  that  it 
exclude*  extensions  of  credit  provided 
to  the  service  corporation  and  any  debt 
securities  owned  by  the  savings 
association  that  were  issued  by  the 
service  corporation.  While  these  items 
are  included  in  the  investment 
definition  in.  subpart  A,  insured  state 
banks  are  not  required  to  deduct  the 
corresponding  amounts  from  regulatory 
capital.  The  investment  definition 
coverage  in  subpart  C  has  been  limited 
because  an  insured  state  savings 
association  is  required  by  the  Home 
Owners'  Loan  Act  to  deduct  from  its 
regulatory  capital  any  extensions  of 
credit  provided  to  a  service  corporation 


and  any  debt  securities  owned  by  the 
savings  association  that  were  issued  by 
a  service  corporation  engaging  in 
activities  that  are  not  permissible  for  a    ' 
national  bank.  Since  the  regiilatory 
exceptions  provided  in  subpart  C  that 
invoke  the  investment  limits  are  not 
permissible  for  a  national  bank,  insured 
state  savings  associations  are  required 
by  the  referenced  statute  to  deduct  these 
items  from  regulatory  capital.  The  FDIC 
finds  no  reason  to  impose  investment 
limits  on  amounts  completely  deducted 
from  capital  and  therefore  imposes  the 
investment  limitation  only  on  items  that 
are  not  deducted  from  regulatory 
capital. 

The  FDIC  seeks  comment  on  whether 
this  definition  of  investment  is 
appropriate.  Commenters  are  asked  to 
address  whether  this  treatment  is 
equitable  given  the  underlying  statutory 
differences  and  the  FDIC  welcomes 
suggested  alternatives. 

Like  subpart  A,  the  proposal  calulates 
the  10  percent  and  20  percent  limits 
based  on  tier  one  capital  while  section 
23A  uses  total  capital.  As  was  diacussed 
earlier,  the  FDIC  is  using  tier  one  capital 
as  its  measure  to  create  consistency 
throughout  the  regulation.  The  proposal 
also  liiinits  the  aggregate  investment  to 
all  service  corporations  conducting  the 
same  activity.  There  is  not  a  "same 
activity"  standard  in  section  23 A.  The 
FDIC  believes  that  the  aggregate 
limitations  should  restrict 
concentrations  in  a  particular  activity 
and  not  impose  a  general  limitation  on 
activities  that  are  not  permissible  for  a 
service  corporation  of  a  federal  savings 
association.  For  the  purposes  of  this 
paragraph,  the  FDIC  intends  to  interpret 
the  "same  activity"  standard  to  mean 
broad  categories  of  activities  such  as 
securities  underwriting. 

Transaction  Requiremeats 

Tbe  arm's  length  transaction 
requirement,  prohibition  on  purchasing 
low  quality  assets,  anti-tying  restriction, 
and  insider  transaction  restriction  are 
applicable  between  an  insured  state 
savings  association  and  a  service    — 
corporation  to  the  same  extent  and  in 
the  same  manner  as  that  described  in 
subpart  A  between  an  insured  state  bank 
and  certain  majority-owned 
subsidiaries.  Refer  to  the  discussion  of 
this  topic  in  subpart  A  for  comments. 

Collateralization  Requirement 

The  collateralization  requirement  in 
proposed  §  362.4(dX4)  is  also  applicable 
between  an  insured  state  savings 
association  and  a  service  corporation  to 
the  same  extent  and  in  the  same  maimer 
as  that  described  in  subpart  A.  Refar  to 
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the  discussion  of  this  topic  in  subpart  A 
for  comments. 

Capital  Requirements 

Under  the  proposed  rule,  an  insured 
state  savings  association  using  the 
notice  process  to  invest  in  a  service 
corporation  engaging  in  certain 
activities  not  permissible  for  a  federal 
savings  association  must  be  "well- 
capitalized"  after  deducting  from  its 
regidatory  capital  any  amount  required 
by  section  5(t)  of  the  Home  Owners 
Loan  Act.  The  bank's  risk  classification 
assessment  under  part  327  is  also 
determined  after  making  the  same 
deduction.  This  standard  reflects  the 
FDIC's  belief  that  only  well-capitalized 
institutions  should  be  allowed,  either 
without  notice  or  by  using  the  notice 
process,  to  engage  through  service 
corporations  in  activities  that  are  not 
permissible  for  service  corporatioiu  of 
federal  savings  associations.  All  savings 
associations  failing  to  meet  this 
standard  and  wanting  to  engage  in  such 
activities  should  be  subject  to  the 
scrutiny  of  the  ^plication  process.  The 
FDIC  seeks  comments  on  whether  this 
requirement  is  too  restrictive. 

Approvals  Previously  Granted 

The  FDIC  proposes  that  insured  state 
savings  associations  that  have 
previously  received  consent  by  order  or 
notice  from  this  agency  should  not  be 
required  to  reapply  to  continue  the 
activity,  provided  the  savings 
association  and  service  corporation,  as 
appUcable,  continue  to  comply  with  the 
conditions  of  the  order  of  approval.  It  is 
not  the  intent  of  the  FDIC  to  require 
insured  state  savings  associations  to 
request  consent  to  engage  in  an  activity 
which  has  already  been  approved 
previously  by  this  agency. 

Because  previously  granted  approvals 
may  contain  conditions  that  are 
different  from  the  standards  that  are 
established  in  this  proposal,  in  certain 
circumstances,  the  insured  state  savings 
association  may  elect  to  operate  under 
the  restrictions  of  this  proposal. 
Specifically,  the  insured  state  savings 
association  bank  may  comply  with  the 
investment  and  transaction  limitations 
between  the  savings  association  and  its 
service  corporations  contained  in 
§362.1 1(c),  the  capital  requirement 
limitations  detailed  in  §  362.4(d),  and 
the  service  corporation  restrictions  as 
outiined  in  the  term  "eligible  service 
corporation"  (by  substitution)  and 
contained  in  §  362.4(c)(2)  in  lieu  of 
similar  requirements  in  its  approval 
order.  Any  conditions  that  are  specific 
to  a  savings  association's  situation  and 
do  not  fall  within  the  above  limitations 
will  continue  to  be  effective.  The  FDIC 


intends  that  once  a  savings  association 
elects  to  follow  these  proposed 
restrictions  instead  of  those  in  the 
approval  order,  it  may  not  elect  to  revert 
to  the  applicable  conditions  of  the 
order.  The  FDIC  requests  comment  on  - 
this  approach  to  approvals  previously 
granted  by  this  agency. 

Other  Matters  on  Which  the  FDIC 
Requests  Comments 

Conunents  describing  the  contents  of 
subpart  A  include  an  extensive 
discussion  of  the  FDIC's  concerns  with 
real  estate  investment  activities.  It  is 
also  noted  that  subpart  A  of  the 
proposed  regulation  contains  significant 
provisions  regarding  the  real  estate 
investment  activities  of  majority-owned 
subsidiaries  of  insured  state  banks. 
Additionally,  proposed  subpart  B  in 
part  addresses  real  estate  activities  of 
majority-owned  subsidiaries  that  may 
become  permissible  for  national  benk 
subsidiaries. 

The  FDIC  believes  real  estate 
investment  activities  present  similar 
risks  whea  conducted  by  a  service 
corporation  of  an  insurcKl  state  savings 
association.  However,  subpart  C  of  this 
proposal  does  not  incorporate  any  of  the 
requirements  imposed  in  subparts  A 
and  B  on  real  esteto  activities  conducted 
by  bank  subsidiaries.  While  the  FDIC 
has  attempted  to  conform  the  treatment 
of  insured  state  banks  and  their 
subsidiaries  and  that  of  insured  stete 
savings  associations  and  their  service 
corporation,  differences  in  the 
governing  statutes  result  in  some 
variances. 

Service  corporations  of  federal 
savings  associations  may  engage  in 
numerous  real  estete  investment 
activities  and,  therefore,  the  activities 
are  jjermissible  for  service  corporations 
of  insured  stete  savings  associations. 
However,  because  real  estete  investment 
activities  are  not  permissible  for  a 
national  bank,  insured  stete  savings 
associations  are  required  by  the  Home 
Owners'  Loan  Act  to  deduct  from  their 
regulatory  capital  any  investment  in  a 
service  corporation  engaging  in  these 
activities.  "This  deduction  includes  both 
the  savings  association's  investmente  in 
(debt  and  equity)  and  extensions  of 
credit  to  the  service  corporation.  There 
are  also  stetutory  limitetions  on  the  ^ 
amount  of  a  savings  association's 
investmente  in  and  credit  extensions  to 
service  corporations. 

Given  the  feet  that:  (1)  Real  estete 
investment  activities  are  permissible  for 
service  corporations  of  federal  savings 
associations;  (2)  there  are  stetutory 
requiremente  regarding  the  capital 
deduction;  and  (3)  there  are  stetutory 
limitetions  on  investmente  and  credit 


extensions,  this  proposal  does  not 
contain  any  provisions  concerning  the 
real  estete  investment  activities  of 
service  corporations  of  insured  savings 
associations.  As  a  result,  the  arm's 
length  transaction  requiremente, 
prohibition  on  piuchasing  low  quality 
assete,  anti-tying  restriction,  insider 
transaction  restriction,  and  the 
collateralization  requiremente  are  not 
applicable  between  an  insured  savings 
association  and  a  service  corporation 
engaging  in  real  estete  investment 
activities.  Additionally,  neither  the 
insured  savings  association  nor  the 
service  corporation  are  required  to  meet 
the  eligibility  standards;  nor  is  a  notice 
required  to  be  submitted  to  the  FDIC 
(unless  a  notice  is  needed  pursuant  to 
proposed  subpart  D). 

Comment  is  invited  on  whether 
provisions  should  be  added  to  part  362 
subjecting  service  corporations  of 
insured  savings  associations  to  the 
eligibility  requiremente  and  various 
restrictions  that  the  FDIC  has  foimd 
necessary  to  implement  in  the  proposed 
subparts  A  and  B.  Commente  are 
requested  regarding  how  the  FDIC 
should  implement  any  such  provisions. 
If  provisions  are  added,  they  would 
implement  section  lB(m)  of  the  FDI  Act 
which  provides  the  FDIC  with  authority 
to  adopt  regulations  prohibiting  any 
specific  activity  that  poses  a  serious 
threat  to  the  Savings  Association 
Insurance  Fund. 

Notice  That  a  Federal  Savings 
Association  is  Conducting  Activities 
Grandfethered  Under  Section  5(I)(4)  of 
HOLA 

Section  303.13(g)  of  the  FDIC's 
current  regulations  reqiriies  any  federal 
savings  association  that  is  authorized  by 
section  5{I)(4)  of  HOLA  to  condtxrt 
activities  that  are  not  normally 
permitted  for  federal  savings 
associations  to  file  a  notice  of  that  feet 
with  the  FDIC.  Section  5{I)(4)  of  HOLA 
provides  that  any  federal  savings  bank 
chartered  as  such  prior  to  October  15, 
1982,  may  continue  to  make 
investmente  and  continue  to  conduct 
activities  it  was  permitted  to  conduct 
prior  October  15, 1982.  It  also  provides 
that  any  federal  savings  bank  organized 
prior  to  October  15, 1982,  that  was 
fon&erly  a  stete  mutual  savings  bank 
may  continue  to  make  investmente  and 
engage  in  activities  that  were  authorized 
to  it  under  stete  law.  Finally,  the 
provision  confers  this  grandfether  on 
any  federal  savings  association  that 
acquires  by  merger  or  consolidation  any 
federal  savings  bank  that  enjoys  the 
grandfether. 

The  notice  requirement  contained  ia 
§  303.13(g)  is  deleted  under  the 
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proposal.  The  notice  is  not  required  by 
law  and  is  currently  imposed  by  the 
FDIC  as  an  information  gathering  tool. 
The  FDIC  has  determined  that 
eliminating  the  notice  will  reduce 
burden  and  will  not  materially  afliect  the 
FDIC's  supervisory  responsibilities. 

D.  Subpart  D  of  Part  362  Acquiring. 
Establishing,  or  Conducting  New 
Activities  Through  a  Subsidiary  by  an 
Insured  Savings  Association 

Section  362.13    Pur{>ose  and  Scope 

Subpart  D  implements  the  statutory 
requirement  of  section  18(m)  of  the  FDI 
Act  Section  18(m)  requires  that  prior 
notice  be  given  to  the  FDIC  when  an 
insured  savings  association,  both  federal 
and  state,  establishes  or  acquires  a 
subsidiary  or  engages  in  any  new 
activity  in  a  subsidiary.  This 
requirement  is  based  on  the  FDIC's  role 
of  ensuring  that  activities  and 
investments  of  insured  savings 
associations  do  not  represent  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  In  fulfilling  that  role, 
the  FDIC  needs  to  be  aware  of  the 
activities  contemplated  by  subsidiaries 
of  insured  savings  associations.  It  is 
noted  that  for  purposes  of  this  subpart, 
a  service  corporation  is  a  subsidiary,  but 
the  term  subsidiary  does  not  include 
any  insured  depository  iWtitution  as 
that  term  is  defined  in  the  FDI  Act. 
Because  this  requirement  applies  to 
both  federal  trnd  state  savings 
associations,  the  proposal  would 
segregate  the  implementing 
requirements  of  the  FDIC's  regulations 
into  a  separate  subpart  D.  In  that 
manner,  the  requirement  is  highlighted 
for  both  federal  and  state  savings 
associations. 

Notice  of  the  Acquisition  or 
Establishment  of  a  Subsidiary,  or  Notice 
That  an  Existing  Subsidiary  Will 
Conduct  New  Activities 

Section  303.13(f)  of  the  FDIC's  current 
regulations  (1)  requires  savings 
associations  to  file  a  notice  with  the 
FDIC  by  January  29, 1990,  listing 
subsidiaries  held  by  the  association  at 
that  time  (essentially  a  "catch  up" 
notice),  (2)  establishes  an  abbreviated 
notice  procedure  concerning 
subsidiaries  created  to  hold  real  estate 
acquired  pursuant  to  DPC  (after  the  first 
notice,  additional  real  estate 
subsidiaries  created  to  hold  real  estate 
acquired  through  DPC  could  be 
established  after  providing  the  FDIC 
with  14  days  prior  notice),  and  (3)  lists 
the  content  of  the  notice.  The  proposed 
section  would  delete  the  first  item 
because  it  no  longer  necessary  due  to 
the  passage  of  time.  The  second  item  is 


also  deleted  because  the  FDIC  seeks  to 
conform  all  notice  periods  used  in  this 
regulation.  While  proposed  §  362.14 
continues  to  require  a  prior  notice,  the 
required  content  of  the  notice  would  be 
revised  in  a  manner  consistent  with  that 
required  for  other  notices  under  this 
regulation  and  moved  to  subpart  F  of 
this  regulation.  The  FDIC  wants  to  make 
it  clear  that  any  notice  or  application 
submitted  to  the  FDIC  pursuant  to  a 
provision  of  subpart  C  of  this  regulation 
will  satisfy  the  notice  requirement  of 
this  subpart  D. 

The  FDIC  seeks  comment  on  whether 
deleting  the  abreviated  notice  period 
currently  in  §  303.13(f)  imposes  a 
substantial  burden,  or  if  the  benefits 
gained  by  applying  the  concept  of 
uniform  notice  periods  exceed  any 
potential  burden.  Comment  is  also 
requested  on  whether  explicit  references 
are  needed  in  the  regulation  to  clarify 
that  the  notice  required  under  this 
subpart  also  applies  to  newly  acquired 
or  established  service  corporations  and 
service  corporations  conducting  new 
activitities. 

E.  Subpart  E — Applications  and  Notices: 
Activities  and  Investments  of  Insured 
State  Banks 

Overview 

This  proposed  rule  includes  a 
separate  subpart  E  containing 
application  procedures  and  delegations 
of  authority  for  the  substantive  matters 
covered  by  the  proposal  for  insured 
state  banks. '^  As  discussed  above,  the 
FDIC  is  currenUy  preparing  a  complete 
revision  of  part  303  of  the  FDIC's  rules 
and  regulations  containing  the  FDIC's 
applications  procedures  and  delegations 
of  authority.  As  part  of  these  revisions 
to  part  303,  subpart  G  of  part  303  will 
address  application  requirements 
relating  to  the  activities  of  insured  state 
nonmember  banks.  It  is  the  FDIC's 
intent  that  at  such  time  as  part  362  and 
part  303  are  both  final,  the  application 
procedures  proposed  in  subpart  E  of  this 
proposal  will  be  relocated  to  subpart  G 
of  part  303  to  centralize  all  banking 
application  and  notice  procedures  in 
one  convenient  place. 

Section  362.15    Scope 

This  subpart  contains  the  procedural 
adfl  other  information  for  any 
application  or  notice  that  must  be 
submitted  under  the  requirements 
specified  for  activities  and  investments 
of  insured  state  banks  and  their 
subsidiaries  imder  subparts  A  and  B. 


'^  Under  the  FDIC's  current  rules,  these 
appUcation  requirements  are  located  in  various 
sections  of  three  different  regulations:  12  CFR  303. 
12  CFR  337.4  and  12  CFR  362. 


including  the  format,  information 
requirements.  FDIC  processing 
deadlines,  and  other  pertinent 
guidelines  or  instructions.  The  proposal 
also  contains  delegations  of  authority 
from  the  Board  of  Directors  to  the 
director  and  deputy  director  of  the 
Division  of  Supervision. 

Section  362.16    Definitions 

This  subpart  contains  practical, 
procedural  definitions  of  the  following 
terms:  "Appropriate  regional  director," 
"Appropriate  deputy  regional  director," 
"Appropriate  regional  office," 
"Associate  director,"  "Deputy  Director," 
"Deputy  regional  director."  "DOS." 
"Director."  and  "Regional  director." 
These  definitions  should  be  self- 
explanatory.  When  this  subpart  is 
moved  to  part  303  as  subpart  G,  most, 
if  not  all,  of  these  definitions  should  be 
contained  in  the  general  definitions  to 
that  part  and  will  no  longer  be  necessary 
in  the  subpfut.  Comments  are  requested 
on  the  clarity  of  these  definitions. 

Section  362.17    Filing  Procedures 

This  section  explains  to  insiu^  state 
banks  where  they  should  file,  how  they 
should  file  and  the  contents  of  any 
filing,  including  any  copies  of  any 
application  or  notice  filed  with  another 
agency.  This  section  also  explains  that 
the  appropriate  regional  director  may 
request  additional  information. 
Comments  are  requested  on  the  clarity 
of  these  explanations. 

Section  362.18    Processing 

This  section  explains  the  procedures 
for  the  expedited  processing  of  notices 
and  the  regular  processing  of 
applications  and  notices  that  have  been 
removed  from  expedited  processing. 
This  section  also  explains  how  a  notice 
is  removed  from  expedited  processing. 
The  expedited  processing  period  for 
notices  will  normally  be  30  days, 
subject  to  extension  for  an  additional  15 
days  upon  written  notice  to  the  bank. 
The  FDIC  will  normally  review  and  act 
on  applications  within  60  days  after 
receipt  of  a  completed  application, 
subject  to  extension  for  an  additional  30 
days  upon  written  notice  to  the  bank. 
Comments  are  requested  on  the  clarity 
of  these  explanations  of  the  processing 
procedures. 

Section  362.19 
Authority 

The  authority  to  review  and  act  upon 
applications  and  notices  is  delegated  in 
this  section.  The  only  substantive 
change  to  the  existing  delegation  is  the 
addition  of  the  deputy  director  of  the 
Division  of  Supervision. 


Delegations  of 


P.  Subpart  F— Applications  and  Notices: 
Activities  and  Investments  of  Insured 
Savings  Associations 

Overview 

This  proposed  rule  includes  a 
separate  subpart  F  containing 
application  procedures  and  delegations 
of  authority  for  the  substantive  matters 
covered  by  the  proposal  for  savings 
associations.  As  discussed  above,  the 
FDIC  is  currentiy  preparing  a  complete 
revision  of  part  303  of  the  FDIC's  rules 
and  regiUations  containing  the  FDIC's 
applications  procedures  and  delegations 
of  authority.  As  part  of  these  revisions 
to  part  303.  subpart  H  of  part  303  will 
address  application  requirements 
relating  to  the  activities  of  savings 
associations.  It  is  the  FDIC's  intent  that 
at  such  time  as  part  362  and  part  303  are 
both  final,  the  application  procedures 
proposed  in  subpiart  F  of  this  proposal 
will  be  relocated  to  subpart  H  of  part 
303  to  centralize  application  and  notice 
procedures  governing  all  savings 
associations  in  one  convenient  place. 

Section  362.20    Scope 

This  subpart  contains  the  procedural 
and  other  information  for  any 
application  or  notice  that  must  be 
submitted  under  the  requirements 
specified  for  activities  and  investments 
of  insured  savings  associations  and  their 
subsidiaries  under  subparts  C  and  D, 
including  the  format,  information 
requirements.  FDIC  processing 
deadlines,  and  other  pertinent 
guidelines  or  instructions.  The  proposal 
also  contains  delegations  of  authority 
from  the  Board  of  Directors  to  the 
director  and  deputy  directei'  of  the 
Division  of  Supervision. 

Section  362.21    Definitions 

This  subpart  contains  practical, 
procedural  definitions  of  the  following 
4erms:  "Appropriate  regional  director," 
"Appropriate  deputy  regional  director," 
"Appropriate  regional  office," 
"Associate  director."  "Deputy  Director," 
"Deputy  regional  director,"  "EXDS." 
"Director,"  and  "Regional  director." 
These  definitions  should  be  self- 
explanatory.  When  this  subpart  is 
moved  to  part  303  as  subpart  H,  most, 
if  not  all,  of  these  definitions  should  be 
contained  in  the  general  definitions  to 
that  part  and  will  no  longer  be  necessary 
in  the  subpart.  Comments  are  requested 
on  the  clarity  of  these  definitions. 

Section  362.22    Filing  Procedures 

This  section  explains  to  insured 
savings  associations  where  they  should 
file,  how  they  should  file  and  the 
contents  of  any  filing,  including  any 
copies  of  any  application  or  notice  filed 


with  another  agency.  This  section  also 
explains  that  the  appropriate  regional 
director  may  request  additional 
information.  Comments  are  requested 
on  the  clarity  of  these  explanations. 

Section  362^3    Processing 

This  section  explains  the  procedures 
for  the  expedited  processing  of  notices 
and  the  regular  processing  of 
applications  and  notices  that  have  been 
removed  from  expedited  processing. 
This  section  also  explains  how  a  notice 
is  removed  from  expedited  processing. 
The  expedited  processing  period  for 
notices  will  normally  be  30  days, 
subject  to  extension  for  an  additional  15 
days  upon  written  notice  to  the  bank. 
The  FDIC  will  normally  review  and  act 
on  applications  within  60  days  after 
receipt  of  a  completed  application, 
subject  to  extension  for  an  additional  30 
days  upon  written  notice  to  the  bank. 
Comments  are  requested  on  the  clarity 
of  these  explanations  of  the  processing 
procedures. 

Section  362.24 
Authority 


Delegations  of 


The  authority  to  review  and  act  upon 
applications  and  notices  is  delegated  in 
this  section.  The  only  substantive 
change  to  the  existing  delegation  is  the 
addition  of  the  deputy  director  of  the 
Divisiaa  of  Sup«vision. 

The  FDIC  requests  pubUc  comnsnts 
about  all  aspects  of  the  proposal.  In 
addition,  the  FDIC  is  raising  specific 
questions  for  public  comment 
throughout  the  preamble  discussion. 

IV.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  and 
identified  below  have  been  submitted  to 
the  Office  Of  Management  and  Budget 
(OMB)  for  review  and  approval  in   « 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501  et.  seq.).  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimates  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer 
Alexander  Hunt,  New  Executive  Office 


Building.  Room  3208.  Washington,  D.C. 
20503,  with  copies  of  such  comments  to 
Steven  F.  Hanft,  Assistant  Executive 
Sacretaiy  (Regulatory  Analysis),  Federal 
Deposit  Insurance  Corporation,  room  F- 
400.  550  17th  Street.  NW^  Washington, 
D.C.  20429.  All  comments  should  refer 
to  "Part  362."  OMB  is  required  to  make 
a  decision  concerning  the  collections  of 
information  contained  in  the  proposed 
regulations  between  30  and  60  days 
after  the  publication  of  this  document  in 
the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  this  publication.  This 
does  not  affact  the  deadline  for  the 
public  to  comment  to  the  FDIC  on  the 
proposed  regulation. 

Title  of  the  collection  of  information: 
Activities  and  Investments  of  Insured 
State  Banks,  OMB  Control  number 
3064-0111. 

Summary  of  the  collection:  A 
description  of  the  activity  in  which  an 
insured  state  bank  or  its  subsidiary 
proposes  to  engage  that  would  be 
impermissible  absent  the  FDIC's  consent 
or  nonobjection,  and  information  about 
the  relationship  of  the  proposed  activity 
to  the  bank's  and/or  subsidiary's 
operation  and  compliance  with 
applicable  laws  and  regulations,  as 
detailed  at  §362.17. 

Need  and  use  of  thie  information:  The 
FDIC  uses  the  information  to  determine 
whether  to  grant  consent  or  provide  a 
nonobjection  for  the  insured  state  bank 
or  its  subsidiary  to  engage  in  the 
proposed  activity  that  otherwise  would 
be  impermissible  pursuant  to  §  24  of  the 
FDI  Act  and  proposed  Part  362. 
Respondents:  Banks  or  their 
subsidiaries  desiring  to  engage  in 
activities  that  would  be  impermissible 
absent  the  FDIC's  consent  or 
nonobjection. 
Estimated  annual  btuden: 
Frequency  of  response:  Occasional 
Number  of  responses:  18 
Average  number  of  hours  to 
prepare  an  ^plication  or 
notice:  7  hours 
Total  annual  burden:  126  hours 
Title  of  the  collection  of  information: 
Activities  and  Investments  of  Insured 
Savings  Associations,  OMB  Control 
number  3064-0104. 

Summmry  of  the  collection:  A 
description  of  the  activity  in  which  an 
insured  state  savings  association  or  its 
service  corporation  proposes  to  engage 
that  would  be  impermissible  absent 
notification  to  the  FDIC  or  absent  the 
FDIC's  consent  or  nonobjection  and 
information  about  the  relationship  of 
the  proposed  activity  to  the  savings 
association's  and/or  service 
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corporation's  operation  and  compliance 
with  applicable  laws  and  regulations,  as 
detailed  at  §  362.22  and  §  362.23(c). 
Also,  a  notice  of  the  new  activities  to  be 
conducted  by  a  subsidiary  or  the 
activities  to  be-conducted  by  a  newly 
formed  or  acquired  subsidiary  of 
insured  state  and  federal  savings 
associations  in  accordance  with 
§  362.23(c). 

Need  and  use  of  the  information:  The 
FDIC  uses  the  information  to  determine 
whether  to  grant  consent  or  provide  a 
nonobiection  for  the  insured  state 
savings  association  or  its  service 
corporation  to  engage  in  the  proposed 
activity  that  otherwise  would  be 
impermissible  for  the  savings 
association  or  service  corporation  under 
§  28  of  the  FDI  Act  and  proposed  Part 
362.  The  FDIC  also  collects  information 
under  §  18(m)  of  the  FDI  Act  regarding 
activities  of  existing  or  acquired 
subsidiaries  to  monitor  the  types  of 
activities  being  conducted  by 
subsidiaries  of  savings  associations. 

Respondents:  Insured  state  savings 
■nociations  or  their  subsidiaries 
desiring  to  engage  in  activities  that 
would  be  impermissible  absent 
notification  or  the  FDIC's  consent  or 
nonobjection.  All  insured  savings 
associations  must  give  notice  prior  to 
acquiring  or  establishing  a  new 
subsidiary  or  initiating  a  new  activity 
throu^  a  subsidiary. 
Estimated  annual  burden: 

Frequency  of  response:  Occasional 

Niunber  of  responses:  24 

Average  number  of  houra  to 
prepare  an  application  or 
notice:  5  hoxus 

Total  annual  burden:  120  hours 

V.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  FDIC 
certifies  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  streamlines 
requirements  for  all  insured  state  banks 
and  insured  state  savings  associations. 
The  requirements  for  insured  federal 
savings  associations  are  statutory  and 
remain  unchanged  by  this  rule.  It 
simplifies  the  requirements  that  apply 
when  insured  state  banks  and  insured 
state  savings  associations  create,  invest 
in.  or  conduct  new  activities  through 
majority-owned  corporate  subsidiaries 
and  service  corporations,  respectively, 
by  eliminating  requirements  for  any 
filing  or  reducing  the  burden  from  filing 
an  application  to  filing  a  notice  in  other 
instances.  The  rule  also  simplified  the 
information  required  for  both  notices 
and  applications.  Whenever  possible, 
the  rule  clarifies  the  expectations  of  the 


FDIC  when  it  requires  notices  or 
applications  to  consent  to  activities  by 
insured  state  banks  and  insured  state 
savings  associations.  The  proposed  rule 
will  make  it  easier  for  small  insured 
state  banks  and  insured  state  savings 
associations  to  locate  the  rules  that 
apply  to  their  investments. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Reporting 
and  recordkeeping  requirements, 
Savings  associations. 

12  CFR  Part  337 

Banks,  banking,  reporting  and 
recordkeeping  requirements,  securities. 

12  CFR  Part  362 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking,  Insured 
depository  institutions.  Investments. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above  and 
under  the  authority  of  12  U.S.C. 
1819(a)(Tenth).  the  FDIC  Board  of 
Directors  hereby  proposes  to  amend  12 
CFR  chapter  III  as  follows: 

PART  303— APPUCAT10NS. 
RECRIESTS.  SUBMmALS. 
DELEGATIONS  OF  AUTHORITY.  AND 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION 

l.'The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C  378. 1813.  1815, 1816, 
1817(j),  1818. 1819  (Seventh  and  Tenth). 
1828,  1831e,  1831o,  1831p-l:  IS  U.S.C.  1607. 

{303.13    [Rsmowsd] 

2.  §  303.13  is  removed. 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

3.  The  authority  citation  for  part  337 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4).  375b.  1818. 
1818(a).  1818(b),  1819.  1819, 1820(d)(10]. 
1821(0. 1828())(2),  1831f.  1831f-l. 

1 337.4    [Ramoved  and  Rasarved] 

4.  §  337.4  is  removed  and  reserved. 

5.  Fart  362  is  revised  to  read  as 
follows: 


PART  362— ACTtVITIES  OF  INSURED 
STATE  BANKS  AND  INSURED 
SAVINGS  ASSOCIATIONS 

Subpart  A— Activftlas  ol  Insured  State 
Banka 

Sec. 

362.1  Purpose  and  scope. 

362.2  Definitions. 

362.3  Activities  of  iosurad  state  banks. 

362.4  Subsidiaries  of  insured  state  banks. 

362.5  Approvals  previously  granted. 

SulHMrt  P    Sataty  and  Soundnaaa  Rulaa 
Qovaming  Insured  State  Nonmambar  Banks 

362.6  Purpose  and  scope. 

362.7  Restrictions  on  activities  of  insured 
state  nomnember  banks. 

Suttpart  C— Activttles  of  Insurad  Stats 
Savinga  Associations 

362.8  Purpose  and  scope. 

362.9  Definitions. 

362.10  Activities  of  insiued  state  savings 
associations. 

362. 1 1  Service  corporations  of  insured  state 
savings  associations. 

362.12  Approvals  previously  granted. 

Subpart  D— Acquiring,  Estabtlshlng,  or 
Conducting  New  ActJvttias  through  a 
SutMkMary  by  an  Inaurad  Savings 
Association 

362.13  Purpose  and  scope. 

362.14  Acquiring  or  establishing  a 
subaidiary:  conducting  new  activities 
through  a  subsidiary. 

Subpart  E— Applications  snd  Noticaa; 
ActlvMaa  of  Inaurad  Stale  Banka 

362.15  Scope. 

362.16  Definitions. 

362.17  Filing  procedures. 

362.18  Processing. 

362.19  Delegations  of  authority. 

Subpart  F— AppHcadona  and  Noticas; 
Acthrttiaa  of  kMursd  Savings  AssodatkMia 

362.20  Scope. 

362.21  Definitions. 

362.22  Filing  procedures. 

362.23  Processing. 

362.24  Delegations  of  authority. 

Authority:  12  U.S.C.  1816, 1818, 1819        *" 
(Tentii),  1828(m),  1831a,  1831(e). 

Sutipwrt  A— Activitias  of  Insured  State 
Banks 

§362.1    Purpose  and  scope. 

(a)  This  subpart,  along  with  the  notice 
and  application  pnx»diu«s  in  subpart 
E,  implements  the  provisions  of  section 
24  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C  1831a)  that  restrict  and 
prohibit  insiued  state  banks  and  their 
subsidiaries  from  engaging  in  activities 
and  investments  that  are  not  permissible 
for  national  banks  and  their 
subsidiaries.  The  phrase  "activity 
permissible  for  a  national  bank"  means 
any  activity  authorized  Tor  national 
banks  under  any  statute  including  the 
National  Bank  Act  (12  U.S.C.  21  et  seq.). 


as  well  as  activities  recognized  as 
permissible  for  a  national  bank  in 
regulations,  official  circulars,  bulletins, 
ordera  or  written  interpretations  issued 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC). 

(b)  This  subpart  does  not  cover  the 
following  activities: 

(1)  Activities  conducted  other  than 
"as  principal."  Therefore,  this  subpart 
does  not  restrict  activities  conducted  as 
agent  for  a  customer,  conducted  in  a 
brokerage,  custodial,  advisory,  or 
administrative  capacity,  or  conducted  as 
trustee; 

(2)  Interests  in  real  estate  in  which  the 
real  property  is  used  or  intended  in 
good  faith  to  be  used  within  a 
reasonable  time  by  an  insured  state  bank 
or  its  subsidiaries  as  offices  or  related 
focilities  for  the  conduct  of  its  business 
or  future  expansion  of  its  business  or 
used  as  public  welfare  investments  of  a 
type  permissible  for  national  banks;  and 

(3)  Equity  investments  acquired  in 
connection  with  debts  previously 
contracted  that  are  held  within  the 
shorter  of  the  time  limits  prescribed  by 
state  or  federal  law. 

(c)  A  majority-owned  subsidiary  of  an 
insured  state  bank  may  not  engage  in 
real  estate  investment  activities  that  are 
not  permissible  for  a  subsidiary  of  a 
national  bank  unless  the  bank  does  so 
through  a  majority-owned  subsidiary,  is 
in  compliance  with  applicable  capital 
standards,  and  the  FDIC  has  determined 
that  the  activity  poses  no  significant  risk 
to  the  appropriate  deposit  insurance 
fund.  Subpart  A  provides  standards  for 
insured  state  banks  engaging  in  real 
estate  investment  activities  tha^re  not 
permissible  for  a  subsidiary  of  r 
national  banL  Because  of  safety  and 
soundness  concerns  relating  to  real 
estate  investment  activities,  subpart  B 
reflects  special  rules  for  subsidiaries  of 
insured  state  nonmember  banks  that 
engage  in  real  estate  investment 
activities  of  a  type  that  are  not 
permissible  for  a  national  bank,  but  may 
be  otherwise  permissible  for  a 
subsidiary  of  a  national  bank. 

(d)  The  FDIC  intends  to  allow  instued 
state  banks  and  their  subsidiaries  to 
imdertake  only  safe  and  sound  activities 
and  investments  that  do  not  present 
significant  risks  to  the  deposit  insurance 
fimds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insiuance 
and  other  applicable  law.  This  subpart 
does  not  authorize  emy  insured  state 
bank  to  make  investments  or  to  conduct 
activities  that  are  not  authorized  or  that 
are  prohibited  by  either  state  or  federal 
law. 


§362.2    Daflnltions. 

(a)  For  the  purposes  of  this  subpart, 
the  terms  "bank."  "state  bank."  "savings 
association,"  "state  savings 
association,"  "depository  institution," 
"insured  depository  institution," 
"insiued  state  bank,"  "federal  savings 
association,"  and  "insured  state 
nonmember  bank"  shall  each  have  the 
same  respective  meaning  contained  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813),  and  the 
following  definitions  shall  apply: 

(b)  Activity  means  the  conduct  of 
business  by  a  state-chartered  depository 
institution,  including  acquiring  or 
retaining  an  equity  investment  or  other 
investment 

(c)  As  principal  means  any  activity 
conducted  other  than  as  agent  for  a 
customer,  is  conducted  other  than  in  a 
brokerage,  custodial,  advisory,  or 
administrative  capacity,  or  is  conducted 
other  than  as  trustee. 

(d)  Change  in  control  means  (1)  any 
transaction  for  which  a  notice  is 
required  to  be  filed  with  the  FDIC.  or 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRB).  pursuant  to 
section  7(j)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1817(j))  except 
a  transaction  that  is  presumed  to  be  an 
acquisition  of  control  under  the  FDIC's 
or  FRB's  regulations  implementing 
section  7(j).  or  (2)  any  transaction  as  a 
result  of  which  a  depository  institution 
eligible  for  the  exception  described  in 

§  362.3(b)(2)(B)  is  acquired  by  or  merged 
into  a  depository  institution  that  is  not 
eligible  for  the  exception. 

(e)  Company  means  any  corporation, 
partnership,  limited  liability  company, 
business  trust,  association,  joint 
venture,  pool,  syndicate  or  other  similar 
business  organization. 

(f)  Control  means  the  power  to  vote, 
directiy  or  indirectly,  25  per  cent  or 
more  of  any  class  of  the  voting  securities 
of  a  company,  the  ability  to  control  in 
any  manner  the  election  of  a  majority  of 
a  company's  directors  or  trustees,  or  the 
ability  to  exercise  a  controlling 
influence  over  the  management  and 
policies  of  a  company. 

(g)  Convert  its  charter  means  an 
insured  state  bank  undergoes  any 
transaction  that  causes  the  bank  to 
operate  under  a  different  form  of  charter 
than  it  had  as  of  December  19, 1991, 
except  a  change  from  mutual  to  stock 
form  shall  not  be  considered  a  charter 
conversion. 

(h)  Equity  investment  means  an 
ownership  interest  in  any  company;  any 
membership  interest  that  includes  a 
voting  right  in  any  company;  any 
interest  in  real  estate;  any  transaction 
which  in  substance  falls  into  any  of 
these  categories  even  though  it  may  be 


structured  as  some  other  form  of 
business  transaction;  and  includes  an 
equity  security.  The  term  "equity 
investment"  does  not  include  any  of  the 
foregoing  if  the  interest  is  taken  as 
security  for  a  loan. 

(i)  Equity  security  vaetaa  any  stock 
(other  than  adjustable  rate  preferred 
stock  and  money  market  (auction  rate) 
preferred  stock)  certificate  of  interest  or 
participation  in  any  profit-sharing 
agreement,  collateral-trust  certificate, 
preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  or  voting-trust 
certificate;  any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additional  consideration  into  such  a 
security;  any  security  carrying  any    ' 
warrant  or  right  to  subscribe  to  or 
purchase  any  such  security;  and  any 
certificate  of  interest  or  participation  in, 
temporary  or  interim  certificate  for,  or 
receipt  for  any  of  the  foregoing. 

(j)  Extension  of  credit,  executive 
officer,  director,  principal  shareholder. 
and  related  ihteivst  each  has  the  same 
respective  meaning  as  is  applicable  for 
the  purposes  of  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C  375)  and 
§  337.3  of  this  chapter. 

(k)  Institution  shall  have  the  same 
meaning  as  "state-chartered  depository 
institution." 

(1)  Majority-owned  subsidiary  means 
any  corporation  in  which  the  parent 
insured  state  bank  owns  a  majority  of 
the  outstanding  voting  stock. 

(m)  National  securities  exchange. 
means  a  securities  exchange  that  is 
registered  as  a  national  securities 
exchange  by  the  Securities  and 
Exchange  Commission  pursuant  to 
section  6  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78f)  and  the  National 
Market  System,  i.e.,  the  top  tier  of  the 
National  Association  of  Securities 
Dealera  Automated  Quotation  System. 

(n)  Real  estate  investment  activity 
means  any  interest  in  real  estate  (other 
than  as  security  for  a  loan)  held  directiy 
or  indirectiy  that  is  not  permissible  for 
a  national  bank  and  is  not  real  estate 
leasing. 

(o)  Residents  of  the  state  includes 
individuals  living  in  the  state, 
individuals  employed  in  th&  state,  any 
person  to  whom  the  company  provided 
insurance  as  principal  without 
interruption  since  such  person  resided 
in  or  was  employed  in  the  state,  and 
companies  or  partnerships  incorporated 
in,  organized  under  the  laws  of,  licensed 
to  do  business  in.  or  having  an  office  in 
the  state.  -  v  "' 

(p)  Security  has  the  same  meaning  as 
it  has  in  part  344  of  this  chapter. 
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(q)  Significant  risk  to  the  deposit 
insurance  fund  shall  be  understood  to 
be  present  whenever  the  FDIC 
determines  there  is  a  high  probability 
that  any  insurance  fiind  administered  by 
the  FDIC  may  suffer  a  loss.  Such  risk 
may  be  present  either  when  an  activity 
contributes  or  may  contribute  to  the 
decline  in  condition  of  a  particular 
state-chartered  depository  institution  or 
when  a  type  of  activity  is  found  by  the 
FDIC  to  contribute  or  potentially 
contribute  to  the  deterioration  of  the 
overall  condition  of  the  banking  system. 

(r)  State-chartered  depository 
institution  means  any  state  bank  or  state 
savincp  association  insured  by  the  FDIC. 

{s)Subsidiary  means,  any  company 
controlled  by  an  insured  depository 
institution. 

(t)  Tier  one  capital  has  the  same 
meaning  as  set  forth  in  part  325  of  this 
chapter  for  an  insured  state  nonmember 
bank.  For  other  state-chartered 
depository  institutions,  the  term  "tier 
one  capital"  has  the  same  meaning  as 
set  forth  in  the  capital  regulations 
adopted  by  the  appropriate  Federal 
banldng  asency. 

(u)  Well-capitalized  has  the  same 
meaning  set  forth  in  part  325  of  this 
chapter  for  an  insured  state  nonmember 
bank.  For  other  state-chartered 
depository  institutions,  the  term  "well- 
capitalized"  has  the  same  meaning  as 
set  forth  in  the  capital  regulations 
adopted  by  the  appropriate  Fedei 
banidng  agency. 


1302.3    Acttvtties  o(  Insured 

(a)  Equity  investments.  (1)  Prohibited 
equity  investments.  No  insured  state 
bank  may  directiy  or  indirectiy  acquire 
or  retain  as  principal  any  equity 
investment  of  a  type  that  is  not 
permissible  for  a  national  bank  unless 
one  of  the  exceptions  in  §  362.3(a)(2) 
applies. 

(2)  Exceptions,  (i)  Equity  investment 
in  majority-owned  subsidiaries.  An 
insured  state  bank  may  acquire  or  retain 
an  equity  investment  in  a  majority- 
owned  subsidiary,  provided  that  the 
majority-owned  subsidiary  is  engaging 
in  activities  that  are  allowed  pursuant  to 
the  provisions  of  or  application  under 
§  362.4(b). 

(ii)  Investments  in  qualified  housing 
projects.  An  insured  state  bank  may 
invest  as  a  limited  partner  in  a 
partnership  the  sole  purpose  of  which  is 
to  invest  in  the  acquisition, 
rehabilitation,  or  new  construction  of  a 
qualified  housing  project,  provided  that 
the  bank's  aggregate  investment 
(including  legally  binding 
conunitments)  does  not  exceed,  when 
made,  2  percent  of  total  assets  as  of  the 
date  of  the  bank's  most  recent 


consolidated  report  of  condition  prior  to 
making  the  investment.  For  the 
purposes  of  this  paragraph.  Aggregate 
investment  means  the  total  book  value 
of  the  bank's  investment  in  the  real 
estate  calculated  in  accordance  with  the 
instructions  for  the  preparation  of  the 
consolidated  report  of  condition. 
Qualified  housing  project  means 
residential  real  estate  intended  to 
primarily  benefit  lower  income  persons 
throughout  the  period  of  the  bank's 
investment  including  any  project  that 
has  received  an  award  of  low  income 
housing  tax  credits  under  section  42  of 
the  Internal  Revenue  Code  (26  U.S.C. 
42)  (such  as  a  reservation  or  allocation 
of  credits)  bom  a  state  or  local  housing 
credit  agency.  A  residential  real  estate 
project  that  does  not  qualify  for  the  tax 
credit  under  section  42  of  the  Internal 
Revenue  Code  mil  qiialify  under  this 
exception  if  50  percent  or  more  of  the 
housing  units  are  to  be  occupied  by 
lower  income  persons.  A  project  will  be 
considered  residential  despite  the  fact 
that  some  portion  of  the  total  square 
footage  of  the  project  is  utilized  for 
commercial  purposes,  provided  that 
such  commercial  use  is  not  the  primary 
purpose  of  the  project.  Lower  income 
has  the  same  meaning  as  "low  income" 
and  "moderate  income"  as  defined  for 
the  purposes  of  §  345.12(n)  (1)  and  (2) 
of  this  chapter. 

(iii)  Grandfathered  investments  in 
common  or  preferred  stock;  shares  of 
investment  companies.  (A)  General.  An 
insured  state  t>ank  that  is  located  in  a 
state  which  as  of  September  30, 1991, 
authorized  investment  in: 

(l){i]  Common  or  preferred  stock 
listed  on  a  national  securities  exchange 
(listed  stock);  or 

[ii)  Shares  of  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.]  (registered  shares);  and 

[2)  Which  diuing  the  period 
beginning  on  September  30, 1990,  and 
ending  on  November  26,  1991,  made  or 
maintained  an  investment  in  listed 
stock  or  registered  shares,  may  retain 
whatever  lawfully  acquired  listed  stock 
or  registered  shares  it  held  and  may 
continue  to  acquire  listed  stock  and/or 
registered  shares,  provided  that  the  bank 
files  a  notice  in  accordance  with  section 
24(fl(6)  of  the  Federal  Deposit  Insurance 
Act  and  the  FDIC  does  not  object.  The 
content  of  the  notice  and  procedures  to 
process  the  notice  shall  conform  to  the 
requirements  of  §  362.18(a).  Approval 
will  not  be  granted  unless  the  FT)IC 
determines  that  acquiring  or  retaining 
the  stock  or  shares  does  not  pose  a 
significant  risk  to  the  fund.  Approval 
may  be  subject  to  whatever  conditions 


or  restrictions  the  FDIC  determines  are 
necessary  or  appropriate. 

(B)  Loss  of  granafather  exception.  The 
exception  for  grandfathered  investments 
under  paragraph  (a)(2)(iiiHA)  of  this 
section  shall  no  longer  apply  if  the  bank 
converts  its  charter  or  the  bank  or  its 
parent  holding  company  undergoes  a 
change  in  control.  If  any  of  these  events 
occur,  the  bank  may  retain  its  existing 
investments  unless  directed  by  the  FDIC 
or  other  applicable  authority  to  divest 
the  listed  stock  or  registered  shares. 

(C)  Maximum  permissible  investment. 
A  bank's  aggregate  investment  in  listed 
stock  and  registered  shares  under 
paragraph  (a)(2)(iii)(A)  of  this  section 
shall  in  no  event  exceed,  when  made, 
100  percent  of  the  bank's  tier  one  capital 
as  measiued  on  the  bank's  most  recent 
consolidated  report  of  condition  prior  to 
making  any  such  investment.  Book 
value  of  the  investment  shall  be  used  to 
determine  compliance.  The  total  book 
value  of  the  bank's  investment  in  the 
listed  stock  and  registered  shares  is 
calciilated  in  accordance  with  the 
instructions  for  the  preparation  of  the 
consolidated  report  of  condition.  The 
FDIC  may  determine  when  acting  upon 
a  notice  filed  in  accordance  with 

§  362.18(a)  that  the  permissible  limit  for 
any  particular  insiued  state  bank  is 
something  less  than  100  percent  of  tier 
one  capital. 

(iv)  Stock  investment  in  insured 
depository  institutions  owned 
exclusively  by  other  banks  and  savings 
associations.  An  insured  state  bank  may 
acquire  or  retain  the  stock  of  an  insured 
dep>ository  institution  if  the  insured 
depository  institution  engages  only  in 
activities  permissible  for  national  banks; 
the  insiued  depository  institution  is 
subject  t^iexamination  and  regulation 
by  a  state  bank  supervisor;  the  voting 
stock  is  owned  by  20  or  more  insured 
depository  institutions,  but  no  one 
institution  owns  more  than  15  percent 
of  the  voting  stock;  and  the  insiired 
depository  institution's  stock  (other 
than  directors'  qualifying  shares  or 
shares  held  under  or  acquired  through 
a  plan  established  for  the  benefit  of  the 
officers  and  employees)  is  owned  only 
by  insured  depository  institutions. 

(v)  Stock  investment  in  insurance 
companies.  (A)  Stock  of  director  and 
officer  liability  insurance  company.  An 
insured  state  bank  may  acquire  and 
retain  up  to  10  percent  of  the 
outstanding  stock  of  a  corporation  that 
solely  provides  or  reinsures  directora", 
trustees",  and  officers'  liabilify 
insurance  coverage  or  bankera'  blanket 
bond  group  insurance  coverage  for 
insured  depository  institutions. 

(B)  Stock  of  savings  baidc  life 
insurance  company.  An  insured  state 


bank  located  in  Massachusetts,  New 
York,  or  Connecticut  may  own  stock  in 
a  savings  bank  life  insurance  company, 
provided  that  the  savings  bank  life 
insurance  company  provides  written 
disclosures  to  purchasers  or  potential 
purchasers  of  life  insurance  policies, 
other  insurance  products,  and  annuities 
that  are  consistent  with  the  disclosures 
described  in  the  Interagency  Statement 
on  the  Retail  Sale  of  Nondeposit 
Investment  Products  (FIL-9-94,' 
February  17, 1994)  or  any  successor 
statement  which  indicate  that  the 
policies,  products,  and  annuities  are  not 
FDIC  insured  deposits,  are  not 
guaranteed  by  the  bank  and  may  involve 
risk  of  loss. 

(b)  Activities  other  than  equity 
investments — (1)  Prohibited  activiGes. 
An  insured  state  bank  may  not  direcUy 
or  indirectly  engage  as  principal  in  any 
activity  that  is  not  an  equify  investment 
and  is  of  a  type  not  permissible  for  a 
national  bank  unless  one  of  the 
exceptions  in  paragraph  (b)(2)  of  this 
section  applies. 

(2)  Exceptions,  (i)  Consent  obtained 
through  application.  An  insured  state 
bank  that  meets  and  continues  to  meet 
the  applicable  capital  standards  set  by 
the  appropriate  Federal  banking  agency 
may  conduct  activities  prohibited  by 
§  362.3(b)(1)  if  Uie  bank  obtains  the 
FDIC's  prior  consent.  Consent  will  be 
given  only  if  the  FDIC  determines  that 
the  activity  poses  no  significant  risk  to 
the  affected  deposit  insurance  fund. 
Applications  for  consent  should  be  filed 
in  accordance  with  §  362.18(b). 
Approvals  granted  under  §  362.18(b) 
may  be  made  subject  to  any  conditions 
or  restrictions  found  by  the  FDIC  to  be 
necessary  to  protect  the  deposit 
insurance  funds  bom  risk,  to  prevent 
unsafe  or  unsound  hanking  practices, 
and/or  to  ensure  that  the  activity  is 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  applicable 
law. 

(ii)  Insurance  underwriting — (A) 
Savings  bank  life  insurance.  An  insured 
state  bank  that  is  located  in 
Massachusetts,  New  York  or 
Coimecticut  may  provide  as  principal 
savings  bank  life  insurance  through  a 
department  of  the  bank,  provided  that 
the  department  meets  the  core  standards 
of  paragraph  (c)  of  this  section. 

(B)  Federal  crop  insurance.  Any 
insiued  state  bank  that  was  providing 
insurance  as  principal  on  or  before 
September  30, 1991,  which  was 
reinsured  in  whole  or  in  pert  by  the 
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Federal  Crop  Insurance  Corporation, 
may  continue  to  do  so. 

(C)  Grandfathered  insurance 
underwriting.  A  well-capitalized 
insured  state  bank  that  on  November  21, 
1991,  was  lawfully  providing  insurance 
as  principal  through  a  department  of  the 
bank  may  continue  to  provide  insurance 
as  principal  to  the  residents  of  the  state 
or  states  in  which  the  bank  did  so  on 
such  date  provided  that  the  bank's 
department  meets  the  core  standards  of 
paragraph  (c)  of  this  section. 

(iii)  Acquiring  and  retaining 
adjustable  rate  and  money  market 
preferred  stock.  An  insiued  state  bank's 
investment  of  up  to  15  percent  of  the 
bank's  tier  one  capital  in  adjustable  rate 
prefarred  stock  or  money  maricet 
(auction  rate)  preferred  stock  does  not 
represent  a  significant  risk  to  the 
deposit  insurance  funds.  An  insured 
state  bank  may  conduct  this  activity 
without  first  obtaining  the  FDIC's 
consent,  provided  that  the  bank  meets 
and  continues  to  meet  the  applicable 
capital  standards  as  prescribed  by  the 
appropriate  Federal  banking  agency, 
llie  fact  that  prior  consent  is  not 
required  by  this  subpart  does  not 
preclude  the  FDIC  from  taking  any 
appropriate  action  with  respect  to  the 
activities  if  the  facts  and  circumstances 
warrant  such  action. 

(iv)  Activities  that  are  closely  related 
to  banking.  An  insured  state  bank  may 
engage  as  principal  in  any  activity  that 
is  not  permissible  for  a  national  bank 
provided  that  the  Federal  Reserve  Board 
by  regulation  or  order  has  found  the 
activity  to  be  closely  related  to  banking 
for  the  purposes  of  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  provided  that  this  exception: 

(A)  Shall  not  be  construed  to  permit 
an  insured  state  bank  to  direcUy  hold 
equity  securities  of  a  type  that  a  national 
bank  may  not  hold; 

(B)  Does  not  authorize  an  insured 
state  bank  engaged  in  real  estate  leasing 
to  hold  the  leased  property  for  more 
than  two  years  at  the  end  of  the  lease 
unless  the  property  is  re-leased;  emd 

(C)  Does  not  authorize  an  insured 
state  bank  to  directly  hold  equity  debt 
investments  in  coiporations  or  projects 
designed  primarily  to  promote 
community  welfare  if  such  investments 
are  of  a  type  that  a  national  bank  may 
not  hold. 

(c)  Core  standards.  For  any  insiued 
state  bank  to  be  eligible  to  conduct 
insurance  activities  listed  in  paragraph 
(b)(2)(iiKA)  or  (C)  of  Uiis  section,  the 
bank  must  conduct  the  activities  in  a 
department  that  meets  the  following 
"core  operating  standards"  and  "core 
separation  standards'. 


(1)  The  "core  operating  standards"  for 
a  department  are: 

(i)  The  department  provides 
purchasers  or  potential  purchasers  of 
life  insurance  policies,  other  insurance 
products  and  aimuities  written 
disclosures  that  are  consistent  with  the 
disclosures  described  in  the  Interagency 
Statement  on  the  Retail  Sale  of 
Nondeposit  Investment  Products  (FIL- 
9-94.  February  17, 1994)  and  any 
successor  statement  which  indicate  that 
the  policies,  products  and  annuities  are 
not  FDIC  insured  deposits,  are  not 
guaranteed  by  the  bank,  and  may 
involve  risk  of  loss;  and 

(ii)  The  department  informs  its 
customers  that  only  the  assets  of  the 
department  may  be  used  to  satisfy  the 
obligations  of  the  department. 

(2)  The  "core  separation  standards" 
for  a  department  are: 

(i)  The  department  is  phj^ically 
distinct  from  the  remainder  of  the  bank; 

(ii)  The  department  maintains 
separate  accounting  and  other  records; 

(iii)  The  dep>artment  has  assets, 
liabilities,  obligations  and  expenses  that 
are  separate  and  distinct  from  those  of 
the  remainder  of  the  bank;  and 

(iv)  The  department  is  subject  to  state 
statute  that  requires  its  obligations, 
liabilities  and  exp>enses  be  satisfied  only 
with  the  assets  of  the  department. 

1302.4   SubekMarteeofineiNvd 


(a)  Prohibition.  A  subsidiary  of  an 
insured  state  bank  may  not  engage  as 
principal  in  any  activity  that  is  not  of  a 
type  permissible  for  a  subsidiary  of  a 
national  bank,  unless  it  meets  one  of  the 
exceptions  in  paragraph  (b)  of  this 
section. 

(b)  Exceptions — (1)  Consent  (Atained 
through  application.  A  subsidiary  of  an 
insured  state  bank  may  conduct 
otherwise  prohibited  activities  if  the 
bank  obtains  the  FDIC's  prior  written 
consent  aind  the  insured  state  bank 
meets  and  continues  to  meet  the 
applicable  capital  standards  set  by  the 
appropriate  Federal  banking  agency. 
Consent  will  be  given  only  if  the  FDIC 
determines  that  the  activity  poses  no 
significant  risk  to  the  affected  deposit 
insurance  fund.  Applications  for 
consent  should  be  filed  in  accordance 
with  §  362.18(b).  Approvals  granted 
imder  §  362.18(b)  may  be  made  subject 
to  any  conditions  or  restrictions  foimd 
by  the  FDIC  to  be  necessary  to  protect 
the  deposit  insurance  funds  from  risk,  to 
prevent  unsafe  or  unsoimd  banking 
practices,  and/or  to  ensure  that  the 
activity  is  consistent  with  the  purposes 
of  federal  deposit  insurance  and  other 
applicable  law. 
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(2)  Grandfathered  insurance 
underwriting  subsidiaries.  A  subsidiary 
of  an  insiired  state  bank  may: 

(i)  Engage  in  grandfathered  insurance 
underwriting  if  the  insured  state  bank  or 
its  subsidiary  on  November  21, 1991, 
was  lawfully  providing  insurance  as 
principal.  The  subsidiary  may  continue 
to  provide  the  same  types  of  insurance 
as  principal  to  the  residents  of  the  state 
or  states  in  which  the  bank  or  subsidiary 
did  so  on  such  date  provided  that: 

(A)  The  bank  meets  the  capital 
requirements  of  paragraph  (e)  of  this 
section; 

(B)  The  subsidiary  is  an  "eligible 
subsidiary"  as  described  in  paragraph 
(c)(2)  of  this  section;  and 

(C)  The  subsidiary  provides 
purchasers  or  potential  purchasers  of 
life  insurance  policies,  other  insurance 
products  and  annuities  written 
disclosures  that  are  consistent  with  the 
disclosures  described  in  the  Interagency 
Statement  on  the  Retail  Sale  of 
Nondeposit  Investment  Products  (FIL- 
9-94.  February  17, 1994}  or  any 
successor  statement  which  indicate  that 
the  policies,  products  and  annuities  are 
not  FDIC  insured  deposits,  are  not 
guaranteed  by  the  bank,  and  may 
involve  risk  of  loss. 

(ii)  Continue  to  provide  as  principal 
title  insurance,  provided  the  bank  was 
required  before  )ime  1, 1991.  to  provide 
title  insurance  as  a  condition  of  the 
bank's  initial  chartering  under  state  law 
and  neither  the  bank  or  its  parent 
holding  company  undergoes  a  change  in 
control. 

(iii)  May  continue  to  provide  as 
principal  insurance  which  is  reinstued 
in  whole  or  in  part  by  the  Federal  Crop 
Insurance  Corporation  if  the  subsidiary 
was  engaged  in  the  activity  on  or  before 
Septembers,  1991. 

(3)  Majority-owned  subsidiaries 
which  own  a  control  interest  in 
companies  engaged  in  permissible 
activities.  The  FDIC  has  determined  that 
the  following  investment  activities  do 
not  represent  a  significant  risk  to  the 
deposit  insurance  funds.  The  following 
listed  activities  may  be  conducted  by  a 
majority-owned  subsidiary  of  an  insured 
state  bank  without  first  obtaining  the 
FDIC's  consent,  provided  that  tbe  bank 
meets  and  continues  to  meet  the 
applicable  capital  standards  as 
prescribed  by  the  appropriate  Federal 
banking  agency,  and  the  majority-owned 
subsidiary  controls  the  issuer  of  the 
stock  purchased  by  the  subsidiary.  The 
fiM:t  tlut  prior  consent  is  not  required  by 
this  subpart  does  not  preclude  the  FDIC 
from  taking  any  appropriate  action  with 
respect  to  the  activities  if  the  facts  and 
circumstances  warrant  such  action. 


(i)  Stock  of  a  company  that  engages  in 
authorized  activities.  A  majority-owned 
subsidiary  may  own  the  stock  of  a 
company  that  engages  in  any  activity 
permissible  for  an  insured  state  bank 
under  §  362. 3(b)(2)(iii). 

(ii)  Stock  of  a  conrpany  that  engages 
in  activities  closely  related  to  banking. 
A  majority-owned  subsidiary  may  own 
the  stock  of  a  company  that  engages  as 
principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  provided 
that  the  Federal  Reserve  Board  by 
regulation  or  order  has  found  the 
activity  to  be  closely  related  to  banking 
for  the  purposes  of  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  provided  that  this  exception: 

(A)  Does  not  authorize  a  subsidiary 
engaged  in  real  estate  leasing  to  hold  the 
leased  property  for  more  than  two  years 
at  the  end  of  the  lease  unless  the 
property  is  re-leased;  and 

(B)  IDoes  not  authorite  a  subsidiary  to 
acquire  or  hold  the  stock  of  a  savings 
association  other  than  as  allowed  by 
paragraph  (b)(4)  of  this  section. 

(4)  Majority-owned  subsidiaries 
ownership  of  equity  securities  that  do 
not  represent  a  control  interest.  The 
FDIC  has  determined  that  a  majority- 
owned  subsidiary's  investment  in  the 
equity  securities  of  any  company, 
including  an  insured  depository 
institution,  a  bank  holding  company  (as 
that  term  is  defined  for  purposes  of  the 
Bank  Holding  Company  Act,  12  U.S.C. 
1841  et  seq.).  or  a  savings  and  loan 
holding  compcmy  (as  that  term  is 
defined  in  12  U.S.C.  1467a).  does  not 
represent  a  significant  risk  to  the 
deposit  insurance  funds  and  may  be 
conducted  by  a  majority-owned 
subsidiary  of  an  insured  state  bank 
without  first  obtaining  the  FDIC's 
consent,  provided  that  the  insured  state 
bank  and  its  majority-owned  subsidiary 
meet  the  eligibility  requirements  of 
paragraph  (bM4Ki)  of  this  section  and 
transaction  limitation  of  paragraph 
(b)(4Mii)  of  this  section;  and  the  insured 
state  bank  meets  the  capital 
requirmnents  of  paragraph  (e)  of  this 
section.  The  bet  that  prior  consent  is 
not  required  by  this  subpart  does  not 
preclude  the  FDIC  from  taking  any 
appropriate  action  with  respect  to  the 
activities  if  the  facts  and  circimostances 
warrant  such  action. 

(i)  Eligibility  requirements.  (A)  The 
state-chartered  depository  institution 
may  have  only  one  majority-owned 
subsidiary  engaging  in  this  activity; 

(B)  The  majority-owned  subsidiary's 
investment  in  equity  securities  (except 
stock  of  an  insured  depository 
institution,  a  bank  holding  company  or 
a  savings  and  loan  holding  company) 


must  be  limited  to  equity  securities 
listed  on  a  national  securities  exchange. 

(C)  The  state-chartered  depository 
institution  and/or  the  majority-owned 
subsidiary  do  not  control  any  issuer  of 
equity  securities  purchased  by  the 
subsidiary. 

(D)  The  majority-owned  subsidiary 
may  not  purchase  equity  securities 
representing  more  than  10%  of  the 
outstanding  voting  stock  of  any  one 
issuer. 

(ii)  Transaction  limitation.  A  state- 
chartered  depository  institution  and  any 
of  its  subsidiaries  may  not  extend  credit 
to  the  majority-owned  subsidiary, 
purchase  any  debt  instruments  issued 
by  the  majority-owned  subsidiary,  or 
originate  any  other  transaction  that  is 
used  to  benefit  the  majority-owned 
subsidiary  which  invests  in  stock  under 
pararaaph  (b)(4)  of  this  section. 

(iii)  fVjrt/o/jo  management.  For  the 
purposes  of  this  section,  investment  in 
the  equity  securities  of  any  company 
does  not  include  pursuing  active  short- 
term  trading  strategies, 

(5)  Majority-owned  subsidiaries 
conducting  real  estate  investment 
activities  and  securities  underwriting. 
The  FDIC  has  determined  that  the 
following  activities  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds,  provided  that  the  activities  are 
conducted  by  a  majority-owned 
subsidiary  in  compliance  with  the  core 
eligibility  requirements  listed  in 
paragraph  (c)  of  this  section:  any 
additional  requirements  listed  in 
paragraph  (bRS)  (i)  or  (ii)  of  this  section; 
the  bank  complies  with  the  investment 
and  transaction  limitations  of  paragraph 
(d)  of  this  section;  and  the  bank  meets 
the  capital  requirements  of  paragraph  (e) 
of  this  section.  Subject  to  the  stated 
requirements  and  limitations,  the  FDIC 
consents  that  these  listed  activities  may 
be  conducted  by  a  majority-owned 
subsidiary  of  an  insured  state  bank  if  the 
bank  files  a  notice  in  compliance  with 
§  362.18(a)  and  the  FDIC  does  not  object 
to  the  notice.  The  FDIC  is  not  precluded 
from  taking  any  appropriate  action  or 
imposing  additional  requirements  with 
respect  to  the  activities  if  the  facts  and 
circumstances  warrant  such  action.  If 
changes  to  the  management  or  business 
plan  of  the  majority-owned  subsidiary  at 
any  time  result  in  material  changes  to 
the  nature  of  the  majority-owned 
subsidiary's  business  or  the  manner  in 
which  its  business  is  conducted,  the 
insured  state  bank  shall  advise  the 
appropriate  regional  director 
(Supervision)  in  writing  within  10 
business  days  after  such  change.  Such  a 
majority-owned  subsidiary  may: 

(i)  Engage  in  real  estate  investment 
activities.  However,  the  requirements  of 
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paragraph  (c)(2)  (ii),  (v),  (vi),  and  (xi)  of 
this  section  need  not  be  met  if  the 
bank's  investment  in  the  equity 
securities  of  the  subsidiary  does  not 
exceed  2  percent  of  the  baiok's  tier  one 
capital;  the  bank  has  only  one 
subsidiary  engaging  in  real  estate 
investment  activities;  and  the  bank's 
total  investment  in  the  subsidiary  does 
not  include  any  extensions  of  credit 
from  the  bank  to  the  subsidiary,  any 
debt  instruments  issued  by  the 
subsidiary,  or  any  other  transaction 
originated  by  the  bank  that  is  used  to 
benefit  the  subsidiary. 

(ii)  Engage  in  the  public  sale, 
distribution  or  underwriting  of 
securities  that  are  not  pennissible  for  a 
national  bank  under  section  16  of  the 
Banking  Act  of  1933  (12  U.S.C.  24 
Seventh),  provided  that  the  following 
additional  conditions  are,  and  continue 
to  be.  met 

(A)  The  state-chartered  depository 
institution  adopts  policies  and 
procediues,  including  appropriate  limits 
on  exposure,  to  govern  the  institution's 
participation  in  financing  transactions 
underwritten  or  arranged  by  an 
underwriting  majority-owned 
subsidiary: 

(B)  The  state-chartered  depository  . 
institution  may  not  express  an  opinion 
on  the  value  or  the  advisability  of  the 
purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  a  majority- 
owned  siibsidiary  unless  the  state- 
•chartered  depository  institution  notifies 
the  customer  that  the  majority-owned 
subsidiary  is  underwriting  or 
distributing  the  security; 

(C)  The  majority-owned  subsidiary  is 
registered  with  the  Securities  and 
Exchange  Commission,  is  a  member  Oi 
good  standing  with  the  appropriate  self- 
regulatory  organization,  and  promply 
informs  the  appropriate  regional 
director  (Supervision)  in  writing  of  any 
material  actions  taken  against  the 
majority-owned  subsidiary  or  any  of  its 
employees  by  the  state,  the  appropriate 
self-regulatory  organizations  or  the 
Securities  and  Exchange  Commission; 
and 

(D)  The  state-chartered  depository 
institution  does  not  knowingly  purchase 
as  principal  or  fiduciary  during  the 
existence  of  any  underwriting  or  selling 
syndicate  any  securities  underwritten 
by  the  majority-OMmed  subsidiary  unless 
the  purchase  is  approved  by  the  state- 
chartered  depository  institution's  board 
of  directors  before  the  securities  are 
initially  offered  for  sale  to  the  public. 

(6)  Subsidiaries  may  engage  in 
authorized  activities.  A  subsidiary  of  an 
insured  state  bank  may  engage  in  any 
activity  permissible  for  an  insured  state 
bank  under  §  362.3(b)(2)(iii)  or 


§  362.3(b)(2)(iv),  provided  that  this 
exception  does  not  authorize  a 
subsidiary  to  acquire  or  hold  the  stock 
of  a  savings  association  other  than  as 
allowed  by  paragraph  (b)(4)  of  this 
section. 

(c)  Core  eligibility  requirements.  If 
specifically  required  by  this  pa^t  or  by 
FDIC  order,  any  state-chartered 
depository  institution  that  wishes  to  be 
eligible  and  continue  to  be  eligible  to 
conduct  as  principal  activities  through  a 
subsidiary  that  are  not  permissible  for  a 
subsidiary  of  a  national  bank  must  be  an 
"eligible  depository  institution"  and  the 
subsidiary  must  be  an  "eligible 
subsidiary". 

(1)  A  state-chartered  depository 
institution  is  an  "eligible  depository 
institution"  if  it: 

(i)  Has  been  chartered  and  operating 
for  3  or  more  years; 

(ii)  Has  a  composite  rating  of  1  or  2 
assigned  under  the  Uniform  Financial 
Institutions  Rating  System  (UFIRS)  or 
such  other  comparable  rating  system  as 
may  be  adopted  in  the  future  by  the 
institution's  appropriate  Federal 
bankiiig  agency; 

(iii)  Received  a  rating  of  1  or  2  under 
the  "management"  component  of  the 
UFIRS  as  assigned  by  the  institution's 
appropriate  Federal  banking  agency; 

(iv)  Has  a  satisfactory  or  better 
Community  Reinvestment  Act  rating  at 
its  most  recent  examination  conducted 
by  the  institution's  appropriate  Federal 
banking  agmcy; 

(v)  Has  a  compliance  rating  of  1  or  2 
at  its  most  recent  examination 
conducted  by  the  institution's 
appropriate  Fedwal  banking  agency; 
and 

(vi)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  prompt  corrective 
action  directive,  formal  or  informal 
written  agreement,  or  other 
administrative  agreem«it  with  its 
appropriate  Federal  banking  agency  or 
chartering  authority. 

(2)  A  subsidiary  of  a  stete-chartered 
depository  institution  is  an  "eligible 
subsidiary"  if  it: 

(i)  Meets  applicable  statutory  or 
regulatory  capital  requirements  and  has 
sufficient  operating  capital  in  light  of 
the  normal  obligations  that  are 
reasonably  foreseeable  for  a  business  of 
its  size  and  character  within  the 
industry; 

(ii)  Is  physically  separate  and  distinct 
in  its  operations  from  the  operations  of 
the  state-chartered  depository 
institution,  provided  that  this 
requirement  shall  not  be  construed  to 
prohibit  the  state-chartered  depository 
institution  and  its  subsidiary  from 
sharing  the  same  facility  if  the  area 
where  the  subsidiary  conducts  business 


with  the  public  is  clearly  distinct  from 
the  area  where  customers  of  the  state- 
chartered  depository  institution  conduct 
business  with  the  institution.  The  extent 
of  the  separation  will  vary  according  to 
the  type  and  frequency  of  customer 
contact; 

(iii)  Maintains  separate  accounting 
and  other  business  records; 

(iv)  Observes  sefiarate  business  entity 
formalities  such  as  separate  board  of 
directors'  meetings; 

(v)  Has  a  chief  executive  officer  of  the 
subsidiary  who  is  not  an  employee  of 
the  institution: 

(vi)  Has  a  majority  of  its  board  of 
directors  who  are  neither  directors  nor 
officers  of  the  stete-chartered  depository 
institution; 

(vii)  Conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  subsidiary 
that  the  subsidiary  is  a  separate 
organization  from  the  stete-chartered 
depository  institution  and  that  the  stete- 
chartered  depository  institution  is  not 
responsible  for  and  does  not  giurantae 
the  obligations  of  the  subsidiary; 

(viii)  Has  only  one  business  purpose 
within  the  t)rpes  described  in 
paragraphs  (b)(2)  aaad  ^)(5}  of  this 
section; 

(ix)  Has  a  current  written  business 
plan  that  is  appropriate  to  the  type  and 
scope  of  business  conducted  by  the 
subsidiary; 

(x)  Has  qualified  management  and 
employees  for  the  t]rpe  of  activity 
contemplated,  including  all  required 
licenses  and  memberships,  and 
complies  with  industry  standards;  and 

(xi)  Esteblishes  policies  and 
procedures  to  enstire  adequate 
computer,  audit  and  accounting 
systems,  internal  risk  management 
controls,  and  has  necessary  operational 
and  managerial  infrastructure  to 
implement  the  business  plan. 

(d)  Investment  and  traitsacdon 
limits. — (1)  General.  If  specifically 
required  by  this  part  or  FDIC  order,  the 
following  conditions  and  restrictions 
apply  to  an  insured  sUte  bank  and  its 
majority-owned  subsidiaries  that  engage 
in  and  wish  to  continue  to  engage  in 
activities  which  are  not  permissible  for 
a  national  bank  subsidiarv. 

(2)  Investment  limits — (i)  Investment 
in  one  subsidiary.  An  insured  stete  bank 
may  not  invest  more  than  10  percent  of 
the  insured  stete  bank's  tier  one  capital 
in  any  majority-owned  subsidiary 
subject  to  this  paragraph  (d). 

(ii)  Aggregate  investment  in 
subsidiaries.  An  insured  stete  bank's 
investments  in  majority-owned 
subsidiaries  conducting  the  same 
activity  subject  to  this  paragraph  (d) 
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shall  not  exceed,  in  the  aggregate,  20 
percent  of  the  insured  state  bank's  tier 
one  capital. 

(iii)  Definition  of  investment.  (A)  For 
piuposes  of  this  subsection,  the  term 
investment  means: 

(1)  Any  extension  of  credit  to  the 
majority-owned  subsidiary  by  the 
insured  state  bank; 

(2)  Any  debt  securities,  as  such  term 
is  defined  in  part  344  of  this  chapter, 
issued  by  the  majority-owned  subsidiary 
held  by  the  insured  state  bank; 

(3)  The  acceptance  by  the  insured 
state  bank  of  securities  issued  by  the 
majority-owned  subsidiary  as  collateral 
for  an  extension  of  credit  to  any  person 
or  company;  and 

[4]  Any  extensions  of  credit  by  the 
insured  state  bank  to  any  third  party  for 
the  purpose  of  making  a  direct 
investment  in  the  majority-owned 
subsidiary,  making  any  investment  in 
which  the  majority-owned  subsidiary 
has  an  interest,  or  which  is  used  for  the 
benefit  of,  or  transferred  to,  the 
majority-owned  subsidiary. 

(B)  For  the  purposes  of  paragraph 
(d)(2]  of  this  section,  the  term 
"investment"  does  not  include: 

(1)  Extensions  of  credit  by  the  insured 
state  bank  to  finance  sales  of  assets  by 
the  majority-owned  subsidiary  which  do 
not  involve  more  than  the  normal 
degree  of  risk  of  repayment  and  are 
extended  on  terms  that  are  substantially 
similar  to  those  prevailing  at  the  time 
for  comparable  transactions  with  or 
involving  unaffiliated  persons  or 
companies; 

(2j  An  extension  of  credit  by  the 
insured  state  bank  to  a  majority-owned 
subsidiary  that  is  fully  collateralized  by 
government  securities,  as  such  term  is 
defined  in  §  344.3  of  this  chapter  or 

[3)  An  extension  of  credit  by  the 
insured  state  bank  to  a  majority-owned 
subsidiary  that  is  fully  collateralized  by 
a  segregated  deposit  in  the  insured  state 
bank. 

(3)  Transaction  requirements — (i) 
Arm's  length  transaction  requirement. 
An  insured  state  bank  may  not: 

(A)  Make  an  investment  in  a  majority- 
owned  subsidiary; 

(B)  Purchase  from  or  sell  to  a 
majority-owned  subsidiary  any  assets 
(including  securities); 

(C)  Enter  into  a  contract,  lease,  or 
other  type  of  agreement  with  a  majority- 
owned  subsidiary;  or 

(D)  Pay  compensation  to  a  majority- 
owned  subsidiary  or  any  person  or 
company  who  has  an  interest  in  the 
majority-owned  subsidiary  unless  the 
transaction  is  on  terms  and  conditions 
that  are  substantially  the  same  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  unaffiliated  parties. 


provided  that  an  insured  state  bank  may 
give  immediate  credit  to  a  majority- 
owned  subsidiary  for  uncollected  items 
received  in  the  ordinary  course  of 
business.  This  requirement  also  shall 
apply  in  the  case  of  any  transaction  the 
proceeds  of  which  are  used  for  the 
benefit  of^  or  that  are  transferred  to,  the 
majority-owned  subsidiarv- 

(ii)  Prohibition  on  purcnase  of  low 
quahty  assets.  An  insured  state  bank  is 
prohibited  from  purchasing  a  low 
quality  asset  &t)m  a  majority-owned 
subsidiary.  For  purposes  of  this 
subsection,  low  quality  asset  means: 

(A)  An  asset  classified  as 
"substandard",  "doubtful",  or  "loss"  or 
treated  as  "other  loans  ^specially 
mentioned"  in  the  most  recent  report  of 
examination  of  the  bank; 

(B)  An  asset  in  a  nonaccrual  status; 

(C)  An  asset  on  which  principal  or 
interest  payments  are  mora  than  30  days 
past  due;  or 

(D)  An  asset  whose  terms  have  been 
renegotiated  or  compromised  due  to  the 
deteriorating  financial  condition  of  the 
obligor. 

(iii)  Anti-tying  restriction.  Neither  the 
insured  state  bank  no»the  majority- 
owned  subsidiary  may  require  a 
customer  to  either  buy  any  product  or 
use  any  service  from  the  other  as  a 
condition  of  entering  into  a  transaction. 

(iv)  Insider  transaction  restriction. 
Neither  the  insured  state  bank  nor  the 
majority-owned  subsidiary  may  enter 
into  any  transaction  (exclusive  of  those 
covered  by  §  337.3  of  this  chapter)  with 
the  bank's  executive  officers,  directors, 
principal  shareholders  or  related 
interests  of  such  persons  which  relate  to 
the  majority-owned  subsidiary's 
activities  unless  the  transactions  are  on 
terms  and  conditions  that  are 
substantially  the  same  as  those 
prevailing  at  the  time  for  comparable 
transaction  with  persons  not  affiliated 
with  the  insured  state  bank. 

(4)  Collateralization  requirements,  (i) 
An  insured  state  bank  is  prohibited  from 
making  an  extension  of  credit  to  or  on 
behalf  of  a  majority-owned  subsidiary 
unless  such  transaction  is  ftilly- 
collateralized  at  the  time  the  transaction 
is  entered  into.  No  insured  state  bank 
may  accept  a  low  quality  asset  as 
collateral.  An  extension  of  credit  is  fully 
collateralized  if  it  is  secured  at  the  time 
of  the  transaction  by  collateral  having  a 
market  value  equal  to  at  least: 

(A)  100  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of: 

(1)  Obligations  of  the  United  States  or 
its  agencies; 

(2)  Obligations  fully  guaranteed  by  the 
United  States  or  its  agencies  as  to 
principal  and  interest; 


(3)  Notes,  drafts,  bills  of  exchange  or 
bcmkers  acceptances  that  are  eligible  for 
rediscount  or  purchase  by  the  Federal 
Reserve  Bank;  or 

(4)  A  segregated,  earmarked  deposit 
account  with  the  member  bank; 

(B)  110  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of  obligations  of  any  State  or  political 
subdivision  of  any  State; 

(C)  120  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of  other  debt  instruments,  including 
receivables;  or 

(D)  130  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of  stock,  leases,  or  other  real  or  personal 
property. 

(ii)  An  insured  state  bank  may  not 
release  collateral  prior  to  proportional 
payment  of  the  extension  of  credit; 
however,  collateral  may  be  substituted  if 
there  is  no  dimunition  of  collateral 
coverage. 

(5)  Investment  and  transaction  limits 
extended  to  insured  state  bank 
subsidiaries.  For  purposes  of  applying 
paragraphs  (d)(2)  through  (d)(4)  of  this 
section,  any  reference  to  "insured  state 
bank"  means  the  insured  state  bank  and 
any  subsidiaries  of  the  insured  state 
bank  which  are  not  themselves  subject 
under  this  part  or  FDIC  order  to  the 
restrictions  of  this  paragraph  (d). 

(e)  Capital  requirements.  If 
specifically  required  by  this  part  or  by 
FDIC  order,  any  insured  state  bank  that 
wishes  to  conduct  or  continue  to 
conduct  as  principal  activities  through  a 
subsidiary  that  are  not  permissible  for  a 
subsidiary  of  a  national  bank  must: 

(1)  Be  well-capitalized  after  deducting 
from  its  tier  one  capital  the  investment 
in  equity  securities  of  the  subsidiary  as 
well  as  the  bank's  pro  rata  share  of  any 
retained  earnings  of  the  subsidiary; 

(2)  Reflect  this  deduction  on  the 
appropriate  schedule  of  the  bank's 
consolidated  report  of  income  and 
condition;  and 

(3)  Use  such  regulatory  capital 
amount  for  the  purposes  of  the  bank's 
assessment  risk  classification  under  part 
327  and  its  categorization  as  a  "well- 
capitalized",  an  "adequately 
capitalized",  an  "imdercapitalized",  or 
a  "significantly  undercapitalized" 
institution  as  defined  in  §  325.103(b)  of 
this  chapter,  provided  that  the  capital 
deduction  shall  not  be  used  for 
purposes  of  determining  whether  the 
bank  is  "critically  undercapitalized" 
under  part  325. 

1362.5    Approvals  pravkMisty  granted. 

(a)  FDIC  consent  by  order  or  notice. 
An  insured  state  bank  that  previously 
filed  an  application  or  notice  and 
obtained  the  FDlC's  consent  to  engage  in 
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an  activity  or  to  acquire  or  retain  a 
majority-owned  subsidiary  engaging  as 
principal  in  an  activity  or  acqturing  and 
retaining  any  investment  that  is 
prohibited  under  this  subpart  may 
continue  that  activity  or  retain  that 
investment  without  seeking  the  FDIC's 
consent,  provided  that  the  insured  state 
bank  and  its  subsidiary,  if  applicable, 
continue  to  meet  the  conditions  and 
restrictions  of  the  approval.  An  insured 
state  bank  which  was  granted  approval 
based  on  conditions  which  difEer  from 
the  requirements  of  §  362.4(c)(2),  (d)  and 
(e)  will  be  considered  to  meet  the 
conditions  and  restrictions  of  the 
approval  relating  to  being  an  eligible 
subsidiary,  meeting  investment  and 
transactions  limits,  and  meeting  capital 
requirements  if  the  insured  state  buik 
and  subsidiary  meet  the  requirements  of 
§  362.4(c)(2),  (d)  and  (e). 

(b)  Approvals  by  regulation — (1) 
Securities  underwriting.  An  insured 
state  nonmember  bank  engaging  in 
securities  activities  under  a  notice  filed 
under  and  in  compliance  with  the 
restrictions  of  former  §  337.4  of  this 
chapter  may  continue  those  activities  if 
the  bank  and  its  majority-owned 
subsidiaries  comply  with  the 
restrictions  set  forth  in  §§  362.4(b){S)(ii) 
and  362.4  (c),  (d),  and  (e)  by  [insert  date 
one  year  after  the  effective  date  of  the 
final  rule].  During  the  one-year  period  of 
transition  between  the  efCsctive  date  of 
this  regulation  and  [insert  date  one  year 
after  the  effective  date  of  the  final  rule], 
the  bank  and  its  majority-owned 
subsidiary  must  meet  the  restrictions  set 
forth  in  the  former  §  337.4  of  this 
chapter  until  §§  362.4(b)(5)(il)  and  362.4 
(c),  (d)  and  (e)  are  met  If  the  banks  Calls 
to  meet  these  restrictions,  the  bank  must 
apply  for  the  FDIC's  consent  to  continue 
those  activities  under  §§  362.4(b)(1)  and 
362.18(b). 

(2)  Grandfathered  iitsurance 
underwriting.  An  insured  state  banJc 
which  is  directly  providing  insurance  as 
principal  pursuant  to  former 
S  362.4(c)(2)(i)  may  continue  that 
activity  if  it  complies  with  the 
jpiovisions  of  §  362.3(b)(2)(ii)(C)  by 
[insert  date  ninety  days  after  the 
effective  date  of  die  final  rule].  An 
insured  state  bank  indirectly  providing 
insurance  as  principal  through  a 
subsidiary  pursuant  to  former 
§  362.3(b)(7)  may  continue  that  activity 
if  it  complies  with  the  provisions  of 
§  362.4(b)(2)(i).  During  the  ninety-day 
period  of  transition  between  [insert  the 
effective  date  of  the  final  rule]  and 
[insert  date  ninety  days  after  the 
effective  date  of  the  final  rule],  the  bank 
and  its  majority-owned  subsidiary  must 
meet  the  restrictions  set  forth  in  former 
§  362.4(c)(2){i)  or  §  362.3(b)(7).  as 


applicable,  of  this  chapter  until  the 
requirements  of  §§  362.3(b)(2)(ii)(C)  or 
362.4(b)(2)(i)  are  met  If  the  insured 
state  bank  or  its  subsidiary  fails  to 
comply  with  the  restrictions,  as 
applicable,  the  insured  state  bank  must 
apply  for  the  FDIC's  consent  under 
§§362.4(b)(l)  and  362.18(b). 

(3)  Equity  securities.  An  insured  state 
bank,  indirectly  through  a  subsidiary, 
owning  equity  securities  pursuant  to 
former  §362.4(c)(3)(iv)  (A)  and  (B)jnay 
continue  that  activity  if  it  coiAplies  with 
the  provisions  of  §  362.4(b)(4}  by  (insert 
date  one  year  after  the  effective  date  of 
the  final  rule].  During  the  one-year 
period  of  transition  between  the 
^efCective  date  of  this  regulation  and 
(insert  date  one  year  after  the  effective 
date  of  the  final  rule],  the  bank  and  its 
majority-owned  subsidiary  must  meet 
the  restrictions  set  forth  in  former 
§  362.4(c)(3)(iv)(A)  and  (B)  of  this 
chapter  until  §  362.4(bH4)  is  met.  If  the 
insured  state  bank  or  its  subsidiary  fails 
to  meet  these  restrictions,  the  insured 
state  bank  must  apply  for  the  FDICs 
consent  imder  §§  362.4(b)(1)  and 
362.18(b). 

(c)  Charter  conversions.  (1)  An 
insured  state  bank  that  has  converted  its 
charter  from  an  insured  state  savings 
association  may  continue  activities 
through  a  majority-owned  subsidiary 
that  were  permissible  prior  to  the  time 
it  converted  its  charter  only  if  the 
insured  state  bank  receives  the  FDIC's 
consent.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
insured  state  bank  should  apply  under 
§  362.4(b)(l],  submit  a  notice  required 
under  §  362.4(b)(5),  or  comply  with  the 
provisions  of  §  362.4(b)  (3).  (4),  or  (6).  if 
applicable,  to  continue  the  activity. 

(2)  Exception  for  prior  consent.  If  the 
FDIC  had  granted  consent  to  the  savings 
association  under  section  28  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831(e))  prior  to  the  Ume  it 
converted  its  charter,  the  insured  state 
bank  may  continue  the  activities 
without  providing  notice  or  malHng 
application  to  the  FDIC,  provided  that 
the  bank  is  in  compliance  with: 

(i)  The  terms  of  the  FDIC  approval 
order  and 

(ii)  The  provisions  of  §  362.4(c)(2).  (d). 
and  (e)  regarding  operating  as  an 
"eligible  subsidiary",  "investment  and 
transaction  limits",  and  "capital 
requirements". 

(3)  Divestiture.  An  insured  state  bank 
that  does  not  receive  FDIC  consent  shall 
divest  of  the  nonconforming  investment 
as  soon  as  practical  but  in  any  event  no 
later  than  two  years  fitun  the  date  of 
charter  conversion. 


Subpart  B— Safety  and  Soundness 
Rulas  Govsming  Insured  State 
Nonmambar  Banks 

1362.6    Purpose  and  scope. 

This  subpart,  along  with  the  notice 
and  application  procedures  in  subpart  E 
apply  to  certain  banking  practices  that 
may  have  adverse  effects  on  the  safety 
and  soundness  of  insured  state 
nonmember  banks.  The  FDIC  intends  to 
allow  insured  state  nonmember  banks 
and  their  subsidiaries  to  undertake  only 
safe  and  sound  activities  and 
investments  that  would  not  present  a 
significant  risk  to  the  deposit  insurance 
fund  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  law.  The  following  standards 
shall  apply  for  insured  state  nonmember 
banks  to  conduct  real  estate  investment 
activities  through  a  subsidiary  if  those 
activities  are  permissible  for  a  national 
bank  subsidiary  but  are  different  from 
activities  permissible  for  the  national 
bank  p>arent  itself.  Additionally,  the 
following  standards  shall  apply  for 
insiued  state  nonmember  banks  that  are 
not  affiliated  with  a  bank  holding 
company  to  conduct  securities  activities 
in  an  affiliated  organization. 

f362.7    Restrictions  on  setivMss  of 
Insured  stsis  nonntsfnlMr  lianks. 

(a)  Real  estate  investment  made  by 
subsidiaries  of  insured  state  nonmember 
banks.  The  FDIC  Board  of  Directors  has 
fotmd  that  real  estate  investment 
activity  may  have  adverse  effects  on  the 
safety  and  soundness  of  insured  state 
noiunember  banks.  Notvrithstanding  any 
interpretations,  orders,  circulars  or 
official  bulletins  issued  by  the  Office  of 
the  Comptroller  of  the  Cuirency 
regarding  activities  permissible  for 
operating  subsidiaries  of  a  national  bank 
but  different  from  activities  permissible 
for  the  parent  national  bank  itself  under 
12  CFR  5.34(f),  insured  state 
nonmember  banks  may  not  establish  or 
acquire  a  subsidiary  that  engages  in  real 
estate  investment  activities  not 
permissible  for  a  national  bank  itself 
unless  the  insured  state  nonmember 
bank: 

(1)  Has  an  approval  previously 
granted  by  the  FDIC;  or 

(2)  Meets  the  requirements  for 
engaging  in  real  estate  investment 
activities  that  are  not  permissible  for 
national  banks  as  set  forth  in 

§  362.4(b)(5),  and  submits  a 
corresponding  notice  under  §362. 18(a) 
without  objection,  or  files  an 
application  under  §§  362.4(b)(1)  and 
362.18(b)  and  receives  approval  to 
engage  in  the  activity. 

(o)  Affiliation  with  securities 
companies.  The  Board  of  Directors  of 
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the  FDIC  has  found  that  an  unrestricted 
affiliation  between  an  insured  state 
nonmember  bank  and  a  securities 
company  may  have  adverse  effects  on 
the  safety  and  soundness  of  insured 
state  nonmember  banks.  An  insured 
state  nonmember  bank  which  is 
affiliated  with  a  company  that  is  not 
treated  as  a  bank  holding  company 
pursuant  to  section  4(f)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(f))  is  prohibited  from  becoming  or 
remaining  affiliated  with  any  company 
that  directly  engages  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes,  or  other 
securities  which  is  not  permissible  for  a 
national  bank  unless: 

(1)  The  securities  business  of  the 
affiliate  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  bank,  provided  that 
this  requirement  shall  not  be  construed 
to  prohibit  the  bank  and  its  affiliate 
from  sharing  the  same  facility  if  the  area 
where  the  affiliate  conducts  retail  sales 
activity  with  the  public  is  physically 
distinct  from  the  routine  deposit  taking 
area  of  the  bank; 

(2)  Has  a  chief  executive  officer  of  the 
affiliate  who  is  not  an  employee  of  the 
bank: 

(3)  A  majority  of  the  affiliate's  board 
of  directors  are  not  directors,  officers,  or 
employees  of  the  bank; 

(4)  The  affiliate  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  affiliate  that  the  affiliate  is  a  separate 
organization  from  the  bank; 

(5)  The  bank  adopts  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  their 
participation  in  financing  transactions 
underwritten  by  an  imderwriting 
affiliate; 

(6)  The  bank  does  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  an  affiliate 
unless  it  notffies  the  customer  that  the 
entity  underwriting,  making  a  market, 
distributing  or  dealing  in  the  securities 
is  an  affiliate  of  the  bank; 

(7)  The  bcmk  does  not  purchase  as 
principal  or  fiduciary  during  the 
existence  of  any  imderwriting  or  selling 
syndicate  any  securities  underwritten 
by  the  affiliate  unless  the  purchase  is 
approved  by  the  bank's  board  of 
directors  before  the  seciuities  are 
initially  offered  for  sale  to  the  public; 

(8)  Tne  bank  does  not  condition  any 
extension  of  credit  to  any  company  on 
the  requirement  that  the  company 
contract  with,  or  agree  to  contract  with, 
the  bank's  affiliate  to  underwrite  or 
distribute  the  company's  securities; 


(9)  The  bank  does  not  condition  any 
extension  of  credit  or  the  offering  of  any 
service  to  any  person  or  company  on  the 
requirement  that  the  person  or  company 
piuchase  any  security  underwritten  or 
distributed  by  the  affiliate;  and 

(10)  The  bank  complies  with  the 
investment  and  transaction  limitations 
of  §  362.4(d).  For  the  purposes  of 
applying  these  restrictions,  the  term 
"affiliate"  shall  be  substituted  wherever 
the  terms  "subsidiary"  or  "majority- 
owned  subsidiary"  are  used  in 

§  362.4(d)(2),  (3),  and  (4).  For  the 
purposes  of  applying  these  limitations, 
the  term  "investment"  as  defined  in 
§  362.4(d)(2)(iii)  shall  also  include  any 
equity  securities  of  the  affiliate  held  by    - 
the  insured  state  bank. 

(c)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply: 

(1)  Affiliate  shall  mean  any  company 
that  directly  or  indirectly,  through  one 
or  more  intermediaries,  controls  or  is 
under  common  control  with  an  insured 
state  nonmember  bank. 

(2)  Company,  Control,  Equity 
Security,  Insured  state  nonmember 
bank.  Security,  and  Subsidiary  have  the 
same  meaning  as  provided  in  subpart  A. 

Subpart  C— Activities  of  Insured  State 
Savings  Associations 

$362.8    Putpose  and  scops. 

(a)  This  subpart,  along  with  the  notice 
and  application  procedures  in  subpart 
F,  implements  the  provisions  of  section 
28  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1831e)  that  restrict  and 
prohibit  insured  state  savings 
associations  and  their  service 
corporations  bom  engaging  in  activities 
and  investments  of  a  type  that  are  not 
permissible  for  federal  savings 
associations  and  their  service 
corporations.  The  phrase  "activity 
permissible  for  a  federal  savings 
association"  means  any  activity 
authorized  for  federal  savings 
associations  under  any  statute  including 
the  Home  Owners'  Loan  Act  (HOLA.  12 
U.S.C  1464  et  seq.),  as  well  as  activities 
recognized  as  permissible  for  a  federal 
savings  association  in  regulations, 
official  thrift  bulletins,  orders  or  written 
interpretations  issued  by  the  Office  of 
Thrift  Supervision  (OTS),  or  its 
predecessor,  the  Federal  Home  Loan 
Bank  Board. 

(b)  This  subpart  does  not  cover  the 
following  activities: 

(1)  Activities  conducted  by  the 
insured  state  savings  association  other 
than  "as  principal".  Therefore, 
regarding  insured  state  savings 
associations,  this  subpart  does  not 
restrict  activities  conducted  as  agent  for 


a  customer,  conducted  in  a  brokerage, 
custodial,  advisory,  or  administrative 
capacity,  or  conducted  as  trustee. 

(2)  Interests  in  real  estate  in  which  the 
real  property  is  used  or  Intended  in 
good  faith  to  be  used  within  a 
reasonable  time  by  an  insured  savings 
association  or  its  service  corporations  as 
offices  or  related  facilities  for  the 
conduct  of  its  business  or  future 
expansion  of  its  business  or  used  as 
public  welfare  investments  of  a  type  and 
in  an  amount  permissible  for  federal 
saving  associations. 

(3)  Equity  investments  acquired  in 
connection  with  debts  previously 
contracted  that  are  held  within  the 
shorter  of  the  time  limits  prescribed  by 
state  or  federal  law. 

(c)  The  FDIC  intends  to  allow  insured 
state  savings  associations  and  their 
service  corporations  to  undertake  only 
safe  and  sound  activities  and 
investments  that  do  not  present  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law.  This  subpart 
does  not  authorize  any  insured  state 
savings  association  to  make  investments 
or  conduct  activities  that  are  not 
authorized  or  that  are  prohibited  by 
either  federal  or  state  law. 

$362.9    DaflnMons. 

For  the  purposes  of  this  subpart,  the 
definitions  provided  in  §  362.2  apply. 
Additionally,  the  following  definitions 
apply  to  this  subpart: 

(a)  Affiliate  shall  mean  any  company 
that  direcUy  or  indirectly,  through  one 
or  more  intermediaries,  controls  or  is 
under  common  contiol  with  an  insured 
state  savings  association. 

(bj  Corporate  debt  securities  not  of 
investment  grade  means  any  corporate 
debt  security  that  when  acquired  was 
not  rated  among  the  fonr  highest  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization.  The  term  shall  not  include 
any  obligation  issued  or  guaranteed  by 
a  corporation  that  may  be  held  by  a 
federal  savings  association  without 
limitation  as  to  percentage  of  assets 
under  subparagraphs  (D).  (E),  or  (F)  of 
section  5(c)(1)  of  HOLA  (12  U.S.C.  1464 
(c)(1)(D),  (E),  (F)). 

(c)  Insured  state  savings  association 
means  any  state-chartered  savings 
association  insured  by  the  Federal 
Deposit  Insurance  Corporation. 

(d)  Qualified  affiliate  means,  in  the 
case  of  a  stock  insured  state  savings 
association,  an  affiliate  other  than  a 
subsidiary  or  an  insured  depository 
institution.  In  the  case  of  a  mutual 
savings  association,  "qualified  affiliate" 
means  a  subsidiary  other  than  an 


Federal  Register  /  Vol.  62.  No.  177  /  Friday,  September  12,  1997  /  Proposed  Rules  48021 


insured  depository  institution  provided 
that  all  of  the  savings  association's 
investments  in,  and  extensions  of  credit 
to,  the  subsidiary  are  deducted  frDm  the 
savings  association's  capital. 

(e)  Service  corporation  means  any 
corporation  the  capital  stock  of  which  is 
available  for  purchase  by  savings 
associations. 

m 

$362.10    Activfties  of  insured  atata  savings 
aaaoctatlons. 

(a)  Equity  investments. — (1) 
Prohibited  investments.  No  insured  state 
savings  association  may  directly  acquire 
or  retain  as  principal  any  equity 
investment  of  a  type,  or  in  an  amount, 
that  is  not  permissible  for  a  federal 
savings  association  unless  the  exception 
in  paragraph  (a)(2)  of  this  section 
applies. 

(2)  Exception:  Equity  investment  in 
service  corporations.  An  insured  state 
savings  association  that  is  and  continues 
to  be  in  compliance  with  the  applicable 
capital  standards  as  prescribed  by  the 
appropriate  Federal  banking  agency  may 
acquire  or  retain  an  equity  investment 
in  a  service  corporation: 

(!)  Not  permissible  for  a  federal 
savings  association  to  the  extent  the 
service  corporation  is  engaging  in 
■  activities  that  are  allowed  pursuant  to 
the  provisions  of  or  an  application 
imder§  362.11(b);  or 

(ii)  Of  a  type  permissible  for  a  fiederal 
savings  association,  but  in  an  amount 
exceeding  the  investment  limits 
applicable  to  federal  savings 
associations,  if  the  insured  state  savings 
association  obtains  the  FDIC's  prior 
consent.  Consent  will  be  given  only  if 
the  FDIC  determines  that  the  amount  of 
the  investment  in  a  service  corporation 
engaged  in  such  activities  does  not 
present  a  significant  risk  to  the  affected 
deposit  Insurance  fund.  Applications 
should  be  filed  in  accordance  with 
§  362.23(b).  Approvals  granted  under 
§  362.23(b)  may  be  made  subject  to  any 
conditions  or  restrictions  found  by  the 
FDIC  to  be  necessary  to  protect  the 
deposit  insurance  funds  from  significant 
risk,  to  prevent  unsafe  or  unsound 
practices,  and/or  to  ensiue  that  the 
activity  is  consistent  with  the  purposes 
of  federal  deposit  insurance  and  other 
applicable  law. 

(b)  Activities  other  than  equity 
investments. — (1)  Prohibited  activities. 
An  insured  state  savings  association 
may  not  directly  engage  as  principal  in 
any  activity,  that  is  not  an  equity 
investment,  of  a  type  not  permissible  for 
a  federal  savings  association,  and  an 
insured  state  savings  association  shall 
not  make  nonresidential  real  property 
loans  in  an  amoimt  exceeding  that 
described  in  section  5(c)(2)(B)  of  HOLA 


(12  U.S.C.  1464  (c)(2KB)).  unless  one  of 
the  exceptions  in  paragraph  (b)(2)  of  this 
section  applies.  This  section  shall  not  be 
read  to  require  the  divestiture  of  any 
asset  (including  a  nonresidential  real 
estate  loan),  if  the  asset  was  acquired 
prior  to  August  9. 1989;  however,  any 
activity  conducted  with  such  asset  must 
be  in  accordance  with  this  subpart 
After  August  9, 1989,  an  insured  state 
savings  association  directly  or  through  a 
subsidiary  (other  than,  in  the  case  of  a 
mutual  savings  association,  a  subsidiary 
that  is  a  qualified  affiliate),  may  not 
acquire  or  retain  any  corporate  debt 
securities  not  of  investment  grade. 

(2)  Exceptions.— (i)  Consent  obtained 
through  application.  An  insiu«d  state 
savings  association  that  meets  and 
continues  to  meet  the  applicable  capital 
standards  set  by  the  appropriate  Federal 
banking  agency  may  directly  conduct 
activities  prohibited  by  paragraph  (b)(1) 
of  this  section  if  the  savings  association 
obtains  the  FDIC's  prior  consent. 
Consent  will  be  given  only  if  the  FDIC 
determines  that  conducting  the  activity 
designated  poses  no  significant  risk  to 
the  affected  deposit  insurance  fund. 
Applications  should  be  filed  in 
accordance  with  §  362.22.  Approvals 
granted  under  §  362.23(b)  may  be  made 
subject  to  any  conditions  or  restrictions 
found  by  the  FDIC  to  be  necessary  to 
protect  the  deposit  insurance  funds 
from  significant  risk,  to  prevent  unsafe 
or  unsound  practices,  and/or  to  ensure 
that  the  activity  is  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law. 

(ii)  Nonresidential  realty  loans 
permissible  for  a  federal  savings 
association  conducted  in  an  amount  not 
permissible.  An  insured  state  savings 
association  that  meets  and  continues  to 
meet  the  applicable  capital  standards  set 
by  the  appropriate  Federal  banking 
agency  may  make  nonresidential  real 
property  loans  in  an  amount  exceeding 
that  described  in  section  5(c)(2)(B)  of 
HOLA  (12  U.S.C.  1464  (c)(2)(B)).  if  the 
savings  association  files  a  notice  in 
compliance  with  §  362.23(a)  and  the 
FDIC  does  not  object  to  the  notice. 
Consent  will  be  given  only  if  the  FDIC 
determines  that  engaging  in  such 
lending  in  the  amount  designated  poses 
no  significant  risk  to  the  affected 
deposit  insiuance  fund. 

(iii)  Acquiring  and  retaining 
adjustable  rate  and  money  market 
preferred  stock.  An  insured  state  savings 
association's  investment  of  up  to  15 
percent  of  the  association's  tier  one 
capital  in  adjustable  rate  preferred  stock 
or  money  market  (auction  rate)  preferred 
stock  does  not  represent  a  significant 
risk  to  the  relevant  deposit  insurance 
fund.  An  insiued  state  savings 


association  may  conduct  this  activity 
without  first  obtaining  the  FDIC's 
consent,  provided  that  the  association 
meets  and  continues  to  meet  the 
applicable  capital  standards  as 
prescribed  by  the  appropriate  Federal 
banking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  subpart 
does  not  preclude  the  FDIC  from  taking 
any  appropriate  action  with  respect  to 
the  activities  if  the  facts  and 
circumstances  warrant  such  action. 

(iv)  Activ7tjes  that  are  closely  related 
to  banking.  An  insured  state  savings 
association  may  engage  as  princip^  in 
any  activity  that  is  not  permissible  for 
a  federal  savings  association  provided 
that  the  Federal  Reserve  Board  by 
regulation  or  order  has  found  the 
activity  to  be  closely  related  to  banking 
for  the  purposes  of  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8}),  except  that  the  insured  state 
savings  association  shall  make  no  equity 
investment  directiy  which  is  not 
permissible  for  a  federal  savings 
association. 

(3)  Activities  permissible  for  a  fedaal 
savings  association  conducted  in  an 
amount  not  permissible.  Except  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section,  an  insured  state  savings 
association  may  engage  as  principal  in 
any  activity,  which  is  not  an  equity 
investment,  of  a  type  permissible  for  a 
federal  savings  association  in  an  amoimt 
in  excess  of  that  permissible  for  a 
federal  savings  association,  if  the 
savings  association  meets  and  continues 
to  meet  the  applicable  capital  standards 
set  by  the  appropriate  Federal  banking 
agency,  the  institution  has  advised  the 
appropriate  regional  director 
(Supervision)  under  the  procedure  in 
§  362.23(c)  within  thirty  days  before 
engaging  in  the  activity,  and  the  FDIC 
has  not  advised  the  insured  state 
savings  association  that  conducting  the 
activity  in  the  amount  indicated  poses 
a  significant  risk  to  the  affected  deposit 
insurance  fund.  This  section  shall  not 
be  read  to  require  the  divestiture  of  any 
asset  if  the  asset  was  acquired  prior  to 
August  9,  1989;  however,  any  activity 
conducted  with  such  asset  must  be 
conducted  in  accordance  with  this 
subpart. 

$362.11    Sarvica  corporation*  of  insured 
stale  aavings  associations. 

(a)  Prohibition.  A  service  corporation 
of  an  insured  state  savings  association 
may  not  engage  in  any  activity  that  is 
not  permissible  for  a  service  corporation 
of  a  federal  savings  association,  unless 
it  meets  one  of  the  exceptions  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions. — (l)  Consent  obtained 
through  application.  A  service 
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corporation  of  an  insured  state  savings 
association  may  conduct  activities 
prohibited  by  paragraph  (a)  of  this 
section  if  the  savings  association  obtains 
the  FDIC's  prior  written  consent  and  the 
insured  state  savings  association  meets 
and  continues  to  meet  the  applicable 
capital  standards  set  by  the  appropriate 
Federal  banking  agency.  Consent  will  be 
given  only  if  the  FDIC  determines  that 
the  activity  poees  no  significant  risk  to 
the  relevant  deposit  insiuance  fund. 
Applications  for  consent  should  be  filed 
in  accordance  with  §  362.23(b). 
Approvals  granted  under  §  362.23(b) 
may  be  made  subfect  to  any  conditions 
or  restrictions  found  by  the  FDIC  to  be 
necessary  to  protect  the  deposit 
insurance  funds  from  risk,  to  prevent 
unsafe  or  unsound  banking  practices, 
and/or  to  ensure  that  the  activity  is 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  applicable 
law. 

(2)  Service  corporations  conducting 
unrestricted  activities.  The  FDIC  has 
determined  that  the  following  activities 
do  not  represent  a  significant  risk  to  the 
deposit  insurance  funds.  The  FDIC 
consents  that  the  following  activities 
may  be  conducted  by  a  service 
corporation  of  an  insured  state  savings 
association  without  first  obtaining  the 
FDIC's  consent,  provided  that  the 
savings  association  meets  and  continues 
to  meet  the  applicable  capital  standards 
as  prescribed  by  the  appropriate  Federal 
banking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  subpart 
does  not  preclude  the  FDIC  from  taking 
any  appropriate  action  with  respect  to 
the  activities  if  the  facts  and 
circiimstances  warrant  such  action. 

(i)  Service  corporations  which  own  a 
control  interest  in  companies  engaged  in 
permissible  activities.  Provided  the 
service  corporation  controls  the  issuer 
of  owned  stock,  a  service  corporation 
may  directly  acquire  and  retain 
ownership  interests  in: 

(A)  Stock  of  a  company  that  engages 
in  permissible  activities.  A  service 
corporation  may  own  the  stock  of  a 
company  that  engages  in  any  activity 
permissible  for  a  federal  savings 
association  or  any  activity  permissible 
for  an  insured  state  savings  association 
under  §  362.10(b)(2)(iii)  or  (iv). 

(B)  Stock  of  a  company  engaged  in 
activities  conducted  not  as  principal.  A 
service  corporation  may  own  the  stock 
of  a  company  that  engages  solely  in 
activities  which  are  not  conducted  as 
principal. 

(ii)  Activities  that  are  not  conducted 
"as  principal".  A  service  corporation 
may  engage  in  activities  which  are  not 
conducted  "as  principal"  such  as  acting 
as  an  agent  for  a  customer,  acting  in  a 


brokerage,  custodial,  advisory,  or 
administrative  capacity,  or  acting  as 
trustee. 

(iii)  Service  corporations  may  engage 
in  authorized  activities.  A  service 
corporation  may  engage  in  any  activity 
permissible  for  an  insured  state  savings 
association  imder  §  362.10(b)(2)(iii)  or 
§362.10(b)(2)(iv).  provided  that  this 
exception  does  not  authorize  a  service 
corporation  to  acquire  or  hold  the  stock 
of  a  savings  association  other  than  as 
allowed  by  paragraph  (b)(3)  of  this 
section. 

(3)  Service  corporation  ownership  of 
equity  securities  that  do  not  represent  a 
control  interest.  The  FDIC  has 
determined  that  a  service  corporation's 
investment  in  the  equity  securities  of 
any  company,  including  an  insured 
depository  institution,  a  bank  holding 
company  (as  that  term  is  defined  for 
purposes  of  the  Bank  Holding  Company 
Act,  12  U.S.C.  1841,  et  seq.),  or  a  savings 
and  loan  holding  company  (as  that  term 
is  defined  in  12  U.S.C  1467a),  does  not 
represent  a  significant  risk  to  the 
deposit  insiuance  funds  and  may  be 
conducted  by  a  service  corporation 
without  first  obtaining  the  FDIC's 
consent  provided  that  the  insured  state 
savings  association  or  its  service 
corporation  meets  the  eligibility 
requirements  of  §  362.4(b)(4)(i)  and  the 
transaction  limitation  contained  in 

§  362.4(b)(4Hii);  and  the  savingi 
association  meets  the  capital 
requirements  of  paragraph  362.11(d)  of 
this  section.  The  fact  that  prior  consent 
is  not  required  by  this  subpart  does  not 
preclude  the  FDIC  from  taking  any 
appropriate  action  with  respect  to  die 
activities  if  the  facts  and  circumstances 
warrant  such  action.  For  purposes  of 
applying  §  362.4(b)(4)  (i)and  (ii),  the 
term  "m^ority-owned  subsidiary"  shall 
be  replaced  with  "service  corporation". 

(4)  Service  corporations  conducting 
securities  underwriting.  The  FDIC  has 
determined  that  it  does  not  represent  a 
significant  risk  to  the  relevant  deposit 
insurance  fund  for  a  service  corporation 
of  an  insured  state  savings  association  to 
engage  in  the  public  sale,  distribution  or 
underwriting  of  securities  provided  that 
the  activity  is  conducted  by  the  service 
corporation  in  compliance  with  the  core 
eligibility  requirements  listed  in 

§  362.4(c);  any  additional  requirements 
listed  in  §  362.4(b)(5)(ii);  the  savings 
association  complies  with  the 
investment  and  transaction  limitations 
of  paragraph  (c)  of  this  section;  and  the 
savings  association  meets  the  capital 
requirements  of  paragraph  (d)  of  this 
section.  Sul^ect  to  the  stated 
requirements  and  limitations,  the  FDIC 
consents  that  these  listed  activities  may 
be  conducted  by  a  service  corporation  of 


an  insured  state  savings  association  if 
the  savings  association  files  a  notice  in 
compliance  with  §  362.23(a)  and  the 
FDIC  does  not  object  to  the  notice.  The 
FDIC  is  not  precluded  from  taking  any 
appropriate  action  or  imposing 
additional  requirements  with  respect  to 
the  activities  if  the  focts  and 
circumstances  warrant  such  action.  If 
changes  to  the  management  or  business 
plan  of  the  service  corporation  at  any 
time  result  in  material  changes  to  the 
nature  of  the  service  corporation's 
business  or  the  manner  in  which  its 
business  is  conducted,  the  insured  state 
savings  association  shall  advise  the 
appropriate  regional  director 
(Supervision)  in  writing  within  10 
business  days  after  such  change.  For 
purposes  of  applying  §  362.4  (b)(5)(ii) 
and  (c)  to  this  paragraph,  the  terms 
"subsidiary"  and  "majority-owned 
subsidiary"  shall  be  replaced  with 
"service  corporation".  For  the  purposes 
of  applying  §  362.4(c).  "eligible 
subsidiary"  shall  be  replaced  with 
"eligible  service  corporation". 

(c)  Investment  and  transaction  limits. 
The  restrictions  detailed  in  §  362.4(d) 
apply  to  transactions  between  an 
insured  state  savings  association  and 
any  service  corporation  engaging  in 
activities  which  are  not  permissible  for 
a  service  corporation  of  a  federal  savings 
association  if  specifically  required  by 
this  part  or  FDIC  order.  For  purposes  of 
applying  the  investment  limits  detailed 
by  §  362.4(d)(2),  the  term  "investment" 
includes  only  those  items  described  in 
§362.4(d)(2)(iii)(A)  (3)  and  (4).  For 
purposes  of  applying  §  362.4(d)  (2),  (3), 
and  (4)  to  this  paragraph,  the  tenns 
"insiu^  state  bank"  and  "majority- 
owned  subsidiary"  shall  be  replaced, 
respectively,  with  "insured  state  savings 
association"  and  "service  corporation". 
For  purposes  of  applying  §  362.4(d)(5), 
the  term  "insured  state  bank"  shall  be- 
replaced  by  "insured  state  savings 
association",  and  "subsidiary"  shall  be 
replaced  by  "service  corporations  or 
sulMidiaries". 

(oj  Cop/to/  requirements.  If 
specifically  required  by  this  part  or  by 
FDIC  order,  an  insured  state  savings 
association  that  wishes  to  conduct  as 
principal  activities  through  a  service 
corporation  which  are  not  permissible 
for  a  service  corporation  of  a  federal 
savings  association  must: 

(1)  Be  well-capitalized  after  deducting 
from  its  capital  any  amount  required  by 
section  5(t)  of  HOLA. 

(2)  Use  such  regulatory  capital 
amount  for  the  purposes  of  the  insiued 
state  savings  association's  assessment 
risk  classification  under  part  327  of  this 
chapter. 
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fdt2.12    Approvai*  previously  granted. 

FDIC  consent  by  order  or  notice.  An 
insured  state  savings  association  that 
previously  filed  an  application  and 
obtained  the  FDIC's  consent  to  engage  in 
an  activity  or  to  acquire  or  retain  an 
investment  in  a  service  corporation 
engaging  as  principal  in  an  activity  or 
acquiring  and  retaining  any  investment 
that  is  prohibited  under  this  subpart 
may  contine  that  activity  or  retr  in  that 
investment  without  seeking  the  FDIC's 
consent,  provided  the  insured  state 
savings  association  and  the  service 
corporation,  if  applicable,  continue  to 
meet  the  conditions  and  restrictions  of 
approval.  An  insured  state  savings 
association  which  was  granted  approval 
based  on  conditions  which  differ  from 
the  requirements  of  §§  362.4(c)(2)  and 
362.11  (c)  and  (d)  will  be  considered  to 
meet  the  conditions  and  restrictions  of 
the  approval  if  the  insured  state  savings 
association  and  any  applicable  service 
corporation  meet  the  requirements  of 
§§  362.4(c)(2)  and  362.11  (c)  and  (d).  For 
the  purposes  of  applying  §  362.4(c)(2), 
"eligible  subsidiary"  and  "subsidiary" 
shall  be  replaced  with  "eligible  service 
corporation"  and  "service  corporation", 
respectively. 

Sul)part  D— Acquiring,  Estat>ll8hing,  or 
Conducting  New  Activities  Through  a 
Subsidiary  by  an  Insured  Savings 
Association 

SS62.13    Purpose  and  scope. 

This  subpart  implements  section 
18(m)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1828(m))  which  requires 
that  prior  notice  be  given  the  FDIC 
when  an  insiu^d  savings  association 
establishes  or  acquires  a  subsidiary  or 
engages  in  any  new  activity  in  a 
subsidiary.  For  the  purposes  of  the 
subpart,  the  term  "subsidiary"  does  not 
include  any  insured  depository 
institution  as  that  term  is  defined  in  the 
Federal  Deposit  Insurance  Act.  Unless 
otherwise  indictated,  the  definitions 
provided  in  §  362.2  apply  to  this 
subpart. 

%  362.14  Acquiring  or  estat)iishing  a 
sutwkUary;  conducting  new  activities 
through  a  subsidiary. 

No  state  or  federal  insured  savings 
association  may  establish  or  acquire  a 
subsidiary,  or  conduct  any  new  activity 
through  a  subsidiary,  unless  it  files  a 
notice  in  compliance  with  §  362.23(c) 
and  the  FDIC  does  not  object  to  the 
notice.  This  requirement  does  not  apply 
to  any  federal  savings  bank  that  was 
chartered  prior  to  October  15,  1982.  as 
a  savings  bank  under  state  law  or  any 
savings  association  that  acquired  its 


principal  assets  from  such  an 
institution. 

Subpart  E— Applications  and  Notices; 
Activities  of  Insured  Stat*  Banlis 

5362.15  Scope. 

This  subpart  sJBts  out  the  procedures 
for  complying  with  the  notice  and 
application  requirements  for  activities 
and  investments  of  insured  state  banks 
and  their  subsidraries  under  subparts  A 
andB. 

1362.16  Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Appropriate  regional  (Urector, 
appropriate  deputy  regional  director, 
and  appropriate  regional  office  mean 
the  regional  director  of  DOS,  deputy 
regional  director  of  DOS,  and  FDIC 
regional  office  which  the  VDfC 
designates  as  follows: 

(1  j  When  an  institution  that  is  the 
subject  of  a  notice  or  application  is  not 
part  of  a  group  of  related  institutions, 
the  appropriate  region  for  the  institution 
and  any  individual  associated  with  the 
institution  is  the  FDIC  region  in  which 
the  institution  or  proposed  institution  is 
or  will  be  located;  or 

(2)  When  an  institution  that  is  the 
subject  of  a  notice  or  application  is  part 
of  a  group  of  related  institutions,  the 
appropriate  region  for  the  institution 
and  any  individual  associated  with  the 
institution  is  the  FDIC  region  in  which 
the  group's  major  policy  and  decision 
makers  are  located,  or  any  other  region 
the  FDIC  designates  on  a  case-by-case 
basis. 

(b)  Associate  director  means  any 
associate  director  of  DOS.  or  in  the 
event  such  tide  becomes  obsolete,  any 
official  of  equivalent  authority  within 
the  division. 

(c)  Deputy  Director  means  the  Deputy 
Director  of  DOS,  or  in  the  event  such 
tide  becomes  obsolete,  any  official  of 
equivalent  or  higher  authority  within 
the  division. 

(d)  Deputy  regional  director  means 
any  deputy  regional  director  of  DOS,  or 
in  the  event  such  tide  Iwcomes  obsolete, 
any  official  of  equivalent  authority 
within  the  same  FDIC  region  of  DOS. 

(e)  DOS  means  the  Division  of 
Supervision,  or  in  the  event  the  Division 
of  Supervision  is  reorganized,  any 
successor  division. 

(f)  Director  means  the  Director  of 
DOS,  or  in  the  event  such  tide  becomes 
obsolete,  any  official  of  equivalent  or 
higher  authority  within  the  division. 

Ig)  Regional  director  means  any 
regional  director  in  E)OS,  or  in  the  event 
such  title  becomes  obsolete,  any  official 
of  equivalent  authority  within  die 
division. 


1362.17    FWng  procedures. 

(a)  Where  to  file.  All  applications  and 
notices  required  by  subpart  A  or  subpart 
B  of  this  part  are  to  be  in  writing  and 
filed  with  the  appropriate  regional 
director. 

(b)  Contents  of  filing— (\)  Filings 
generally.  All  applications  or  notices 
required  by  subpart  A  or  subpart  B  may 
be  in  letter  form  and  shall  contain  the 
following  information: 

(i)  A  brief  description  of  the  activity 
and  the  maimer  in  which  it  will  be 
conducted; 

(ii)  The  amoimt  of  the  bank's  existing 
or  proposed  direct  or  indirect 
investment  in  the  activity  as  well  as 
calculations  sufficient  to  indicate 
compliance  with  any  specific  capital 
ratio  or  investment  percentage 
limitation  detailed  in  subpart  A; 

(iii)  A  copy  of  the  bank's  business 
plan  regarding  the  conduct  of  the 
activity; 

(iv)  A  citation  to  the  state  statutory  or 
regidatory  authority  for  the  conduct  of 
the  activity; 

(v)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity  if 
such  approval  is  necessary  and  has 
already  been  granted; 

(vi)  A  brief  description  of  the  bank's 
policy  and  practice  with  regard  to  any 
anticipated  involvement  in  the  activity 
by  a  director,  executive  office  or 
principal  shareholder  of  the  bank  or  any 
related  interest  of  such  a  person;  and 

(vii)  A  d^ription  of  the  bank's 
expertise  in  the  activity. 

(2)  Copy  of  application  or  notice  filed 
with  another  agency.  If  an  insured  state 
bank  has  filed  an  application  or  notice 
with  another  federal  or  state  regulatory 
authority  which  contains  all  of  the 
information  required  by  paragraph  (b)(1) 
or  (b)(2)  of  this  section,  the  insured  state 
bank  may  submit  a  copy  to  the  FDIC  in 
lieu  of  a  separate  filing. 

(3)  Additional  information.  The 
appropriate  regional  director  may 
request  additional  information. 

f  362.18    Processing. 

(a)  Expedited  processing — (1)  Notices. 
Where  subparts  A  and  B  permit  an 
insured  state  bank  or  its  subsidiary  to 
commence  or  continue  an  activity  after 
notice  to  the  FDIC.  and  the  appropriate 
regional  director  does  not  require  any 
additional  information  with  respect  to 
the  notice,  the  appropriate  regional 
director  will  provide  written 
acknowledgment  that  the  FDIC  has 
received  the  notice.  The 
acknowledgment  will  indicate  the  date 
after  which  the  bank  or  its  subsidiary 
may  commence  the  activity  or  continue 
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the  activity  as  proposed  if  the  FDIC  has 
not  withdrawn  the  notice  from 
expedited  processing  in  the  interim  in 
accordance  with  paragraph  (a)(2).  This 
period  will  normally  be  30  days,  subject 
to  extension  for  an  additional  15  days 
upon  written  notice  to  the  bank.  If  the 
appropriate  regional  director  reqxiests 
additional  information,  the  written 
acknowledgment  will  be  provided  to  the 
bank  once  complete  information  has 
been  received. 

(2)  Removal  from  expedited 
processing.  Upon  prompt  written  notice 
to  the  insured  state  bank,  the 
appropriate  regional  director  may 
remove  the  notice  from  expedited 
processing  because: 

(i)  The  notice  presents  a  significant 
supervisory  concern,  policy  issue,  or 
legal  issue;  or 

(ii)  Other  good  cauae  exists  for 
removal. 

(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing. 
Where  si^parts  A  and  B  permit  an 
insured  state  bank  or  its  subsidiary  to 
commence  or  continue  an  activity  after 
application  to  the  FDIC.  or  for  notices 
which  are  not  processed  pursuant  to  the 
expedited  processing  procedures,  the 
FDIC  will  provide  the  insured  state  bank 
with  written  notification  of  the  final 
action  taken.  The  FDIC  will  normally 
.  review  and  act  on  such  applications 
within  60  days  after  receipt  of  a 
completed  application,  subject  to 
extension  for  an  additional  30  days 
upon  written  notice  to  the  bank.  Failure 
of  the  FDIC  to  act  on  an  application 
prior  to  the  expiration  of  these  periods 
does  not  constitute  approval  of  the 
qjplication. 

f  362.19    Detogatkma  of  authority. 

The  authority  to  review  and  act  upon 
applications  and  notices  filed  pursuant 
to  this  subpart  E  and  to  take  any  other 
action  authorized  by  this  subpwt  E  or 
subparts  A  and  B  is  delegated  to  the 
Director,  the  Deputy  Director,  and. 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  and  to 
the  appropriate  regional  director  and 
deputy  regional  director. 

Subpart  P— Applications  and  NotiCM; 
Activitias  of  Insured  Savings 
Associations 

f  362.20    Scope. 

This  subpart  sets  out  the  procedures 
for  complying  with  the  notice  and 
application  requirements  for  activities 
and  investments  of  insured  state  savings 
associations  and  their  service 
corporations  under  subpart  C.  This 
subpart  also  sets  out  the  procediues  for 


complying  with  the  notice  requirements 
for  establishing  or  engaging  in  new 
activities  through  a  subsidiary  of  an 
insured  savings  association  under 
subpart  D. 

f  362.21    DeflnWona. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Appropriate  regional  director; 
appropriate  deputy  regional  director, 
and  appropriate  regional  office, 
respectively,  mean  the  regional  director 
of  DOS.  deputy  regional  director  of 
DOS.  and  FDIC  regional  office  which 
the  FDIC  designates  as  follows: 

(1)  When  an  institution  that  is  the 
subject  of  a  notice  or  application  is  not 
part  of  a  group  of  related  institutions, 
the  appropriate  region  for  the  institution 
and  any  individual  associated  with  the 
institution  is  the  FDIC  region  in  which 
the  institution  or  proposed  institution  is 
or  will  be  located;  or 

(2)  When  an  institution  that  is  the 
subject  of  a  notice  or  application  is  part 
of  a  group  of  related  institutions,  the 
appropriate  r^on  for  the  institution 
and  any  individual  associated  with  the 
institution  is  the  FDIC  region  in  which 
the  group's  major  policy  and  decision 
makers  are  located,  or  any  other  region 
the  FDIC  designates  on  a  case-by-case 
basis. 

(b)  Associate  director  means  any 
associate  director  of  DOS.  or  in  the 
event  such  title  becomes  obsolete,  any 
official  of  equivalent  authority  within 
the  division. 

(c)  Deputy  Director  means  the  Deputy 
Director  of  DOS.  or  in  the  event  such 
title  becomes  obsolete,  any  official  of 
equivalent  or  higher  authority  within 
the  division. 

(d)  Deputy  regional  director  ineanB 
any  deputy  regional  director  of  DOS.  or 
in  the  event  such  title  becomes  obsolete, 
any  official  of  equivalent  authority 
within  the  same  FDIC  region  of  DOS. 

(e)  DOS  means  the  Division  of 
Supervision,  or  in  the  event  the  Division 
of  Supervision  is  reorganized,  such 
successor  division. 

(f)  Director  means  the  Director  of 
DOS,  or  in  the  event  such  title  becomes 
obsolete,  any  official  of  equivalent  or 
higher  authority  within  the  division. 

(g)  Regional  director  means  any 
regional  director  in  EKDS.  or  in  the  event 
such  title  becomes  obsolete,  any  official 
of  equivalent  authority  within  the 
division. 

§362.22    Filing  procedures. 

(a)  Where  to  file.  All  applications  and 
notices  required  by  subpart  C  or  subpart 
D  of  this  part  are  to  be  in  writing  and 
filed  with  the  appropriate  regional 
director. 


(b)  Contents  of  filing — {\}  Filings 
generally.  All  applications  or  notices 
required  by  subpiart  C  or  subpart  D  of 
this  part  may  be  in  letter  form  and  shall 
contain  the  following  information: 

(i)  A  brief  description  of  the  activity, 
the  manner  in  which  it  will  be 
conducted,  and  the  expected  volume  or 
level  of  the  activity; 

(ii)  The  amount  of  the  savings 
assocation's  existing  or  proposed  direct 
or  indirect  investment  in  the  activity  as 
well  as  calculations  sufficient  to 
indicate  compliance  with  any  specific 
capital  ratio  or  investment  percentage 
limitation  detailed  in  subparts  C  or  D; 

(iii)  A  copy  of  the  savings 
association's  business  plan  regarding 
the  conduct  of  the  activity; 

(iv)  A  citation  to  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity; 

(v)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity  if 
such  approval  is  necessary  and  has 
already  been  granted; 

(vi)  A  brief  description  of  the  savings 
association's  policy  tmd  practice  with 
regard  to  any  anticipated  involvranent 
in  the  activity  by  a  director,  executive 
office  or  principal  shareholder  of  the 
savings  association  or  any  related 
interest  of  such  a  person;  and 

(vii)  A  description  of  the  savings 
association's  expertise  in  the  activity. 

(2)  Copy  of  application  or  notice  pled 
vfith  another  agency.  If  an  insured 
savings  association  has  filed  an 
application  or  notice  with  another 
federal  or  state  regulatory  authority 
which  contains  all  of  the  information 
required  by  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  the  insured  savings 
association  may  submit  a  copy  to  the 
FDIC  in  lieu  of  a  separate  filing. 

(3)  Additional  information.  The 
appropriate  regional  director  may 
request  additional  information. 

§362.23    Procaasing. 

(a)  Expedited  proceesing. — (1) 
Notices.  Where  subparts  C  and  D  permit 
an  insured  savings  association,  service 
corporation,  or  subsidiary  to  commence 
or  continue  an  activity  after  notice  to 
the  FDIC,  and  the  appropriate  regional 
director  does  not  require  any  additional 
information  with  respect  to  the  notice, 
the  appropriate  regional  director  will 
provide  written  acknowledgment  that 
the  FDIC  has  received  the  notice.  The 
acknowledgment  will  indicate  the  date 
after  which  the  savings  association, 
service  corporation,  or  subsidiary  may 
commence  the  activity  or  continue  the 
activity  as  proposed  if  the  FDIC  has  not 
withdrawn  the  notice  from  expedited 
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processing  in  the  interim  in  accordance 
with  paragraph  (d)(2).  This  period  will 
normally  be  30  days,  subject  to 
extension  for  an  additional  15  days 
upon  written  notice  to  the  bank.  If  the 
appropriate  regional  director  requests 
additional  information,  the  written 
acknowledgment  will  be  provided  to  the 
savings  association  once  complete 
information  has  been  received. 

(2)  Removal  from  expedited 
processing.  Upon  prompt  written  notice 
to  the  insured  savings  association,  the 
appropriate  regional  director  may 
remove  the  notice  from  expedited 
processing  because: 

(i)  The  notice  presents  a  significant 
supervisory  concern,  policy  issue,  or 
legal  issue;  or 

(ii)  Other  good  cause  exists  for 
removal. 

(b)  Standard  processing  for 
applications,  and  notices  removed  from 
expedited  processing.  Where  subpart  C 
and  D  permit  an  insured  savings 
association,  service  corporation,  or 
subsidiary  to  commence  or  continue  an 
activity  after  application  to  the  FDIC.  or 
for  notices  which  are  not  processed 
pursuant  to  the  expedited  processing 
procedures,  the  FDIC  will  provide  the 
insured  savings  association  with  written 
notification  of  the  final  action  taken. 
The  FDIC  will  normally  review  and  act 
on  such  applications  within  60  days 
after  receipt  of  a  completed  application, 
subject  to  extension  for  an  additional  30 
days  upon  written  notice  to  the  bank. 
Failure  of  the  FDIC  to  act  on  an 
application  prior  to  the  expiration  of 
these  periods  does  not  constitute 
approval  of  the  application. 

(c)  Notices  of  activities  in  excess  of  an 
amount  permissible  for  a  federal  savings 
association;  subsidiary  notices.  For 
notices  required  by  §  362.10(b)(3)  or 
§362.14.  the  appropriate  regional 
director  will  provide  written 
acknowledgraaent  that  the  FDIC  has 
received -the  notice.  The  notice  will  be 
reviewed  at  the  appropriate  regional 
office,  which  will  take  such  action  as  it 
deems  necessary  and  appropriate. 


I  oPMiviorny. 
The  authority  to  review  and  act  upon 
applications  and  notices  filed  pursuant 
to  this  subpart  F  and  to  take  any  other 
action  authorized  by  this  subpart  F  or 
subparts  C  and  D  is  delegated  to  the 
Director,  the  Deputy  Director,  and. 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  and  to 
the  appropriate  regional  director  and 
deputy  regioiud  director. 

Dated  at  Washington.  D.C  this  26th  day  of 
Augiut.  1997. 

By  order  of  the  Board  of  Directors. 


Federal  Deposit  Insurance  Corporation 

Valerie  J.  Best. 

Assistant  Executive  Secretaiy. 

[PR  Doc.  97-23881  Filed  9-11^7;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  362 
RiN  3064-AB75 

Activltiss  and  tnvsslwnte  of  Insursd 
State  Banks 

MEUCy:  Federal  Deposit  Insurance. 

Corporation  (FDIC). 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  withdrawing  its 
proposed  rule  published  August  23, 
1996,  in  the  Federal  Register  at  81  FR 
43486  to  amend  its  regulations 
governing  the  activities  and  investments 
of  insured  state  banks.  The  FDIC  has 
decided  to  withdraw  this  proposal  to 
amend  the  regulation  and  to  propose  a 
comprehensive  restructuring  of  (he 
regulation.  The  new  proposal  is 
published  elsewhere  in  today's  Federal 


DATES:  Proposed  amendment  to  part  362 
is  withdrawn  on  September  12, 1997. 
FOR  RNVTHER  MFORM^TION  CONTACT: 
Curtis  Vaughn.  Examination  Specialist. 
(202)  898-8759  or  John  Jilovec. 
Examination  Specialist  (202)  898-8958. 
Division  of  Supervision.  FDIC  550  17th 
Street,  N.W..  Washington.  D.C.  20429; 
Linda  L.  Stamp.  Counsel.  (202)  898- 
7310.  or  Jamey  Basham.  Counsel.  (202) 
898-7265.  I^egal  Division.  FDIC,  550 
17th  Street,  N.W.,  Washington,  D.C 
20429. 

SUPPLEMENTARY 


Backgrouiid 

On  August  23. 1996.  the  FDIC 
pi^blished  for  comment  a  proposal  (61 
FR  43486)  to  amend  part  362  (12  CFR 
part  362)  of  its  regulations  governing  the 
activities  and  investments  of  insured 
banks.  In  general,  subject  to  certain 
exceptions,  insured  state  banks  are 
prohibited  from  making  equity 
investments  of  a  type  that  are  not 
permissible  for  national  banks  or 
engaging  as  principal  in  activities  of  a 
type  not  permissible  for  national  bank^. 
'The  proposed  amendment  substituted  ia 
notice  for  an  application  in  the  case  of 
particular  real  estate,  life  insurance  and 


aimuity  investment  activities  if  banks 
met  specified  requirements.  If  the  FDIC 
did  not  object  during  the  notice  period, 
the  bank  would  have  been  allowed  to 
proceed  with  the  planned  investment 
activities. 

Proposed  Rule  Pari  362 

The  FDIC  is  conducting  a  systematic 
review  of  its  regulations  and  written 
policies.  Section  303(a)  of  the  CDRI  (12 
U.S.C.  4803(a))  requires  die  FDIC  to 
streamline  and  modify  its  regulations 
and  written  policies  in  order  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  imwananted  constraints 
on  credit  availability.  Section  303(a) 
also  requires  the  FDIC  to  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements  from  its 
regulations  and  written  policies. 

As  part  of  this  review,  and  concuiient 
with  the  FDICs  withdrawal  of  its 
proposed  rule  amending  its  regulations 
governing  the  activities  and  investments 
of  insured  state  banks,  the  FDIC  is 
proposing  a  new  rule  that  completely 
revises  part  362,  combining  the 
regulations  now  found  in  §§  303.13  and 
337.4  of  the  FDIC's  regulations  (12  CFR 
303.13  and  337.4  )  into  part  362  and 
moving  the  application  and  notice 
procedures  to  part  303.  The  issues  dealt 
with  in  the  August.  1996  proposed 
amendment  are  addressed  in  the 
proposed  overall  revision  to  pert  302. 

Wididrawal  crf^the  Imposed  Rule 

hi  light  of  the  FDIC's  complete 
revision  of  the  regulatory  text  of  part 
362,  the  FDIC  witiidraws  its  proposal 
published  in  the  Federal  Re^ster  on 
August  23. 1996  at  61  FR  43486. 

Dated  at  Washington.  D.C.  this  28th  day  of 
August,  1997. 

By  Order  of  the  Board  of  Diractm. 

Federal  Depoeit  InsuraDoa  Corperation. 

VakrtBj.Best, 

Assistaat  Executive  Secretaiy. 

(FR  Doc.  97-23880  Filed  9-11-87;  8.-45  am] 

aajJNQ  OOOE  •714-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  AvMion  Administration 

14CFRPart71 

lAirapaea  Oockal  No.  •7-ASO-iq 

Propossd  Eslstillshwsnt  of  CIsss  E 
AirsfMcs;  Quntsrsvills,  AL 

AQBICY:  Fedmal  Aviation 

Administration  (FAA),  DOT. 

ACTXM:  Notioe  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
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Guntersville,  AL.  A  Global  Positioning 
System  (GPS)-A  Standard  Instrument 
Approach  Procedure  (SlAP)  has  been 
developed  for  Guntersville  Municipal 
Airport.  Controlled  airspace  extending 
iipward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Guntersville 
Municipal  Airport  The  operating  status 
of  the  airport  will  change  from  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP. 

DATES:  Comments  must  be  received  on 
or  before  October  14,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Federal  Aviation  Administration, 
Docket  No.  97-ASO-13,  Manager, 
Airspace  Branch,  ASO-520,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 

The  ofBcial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337.  telephone  (404)  30&- 
5586. 

FOn  FURTHER  MF0RMAT10N  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5491. 

SUPPLEMEHTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  pro{>osed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conmiunications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ASO-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 


comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550,  1701  Columbia 
Avenue,  College  Park.  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  fotiue 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

ThePropoeal 

The  FAA  in  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at 
Guntersville,  AL.  A  GPS-A  SIAP  has 
been  developed  for  Guntersville 
Mimicipal  Airport.  Controlled  airspace 
extending  upward  bora  700  feet  AGL  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  Guntersville 
Municipal  Airport.  The  operating  status 
of  the  airport  will  change  frvm  VFR  to 
include  IFR  operations  Vbncurrent  with 
publication  of  this  SIAP.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
paragraph  6005  of  FAA  Order  7400.90, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Felvuary 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  aSact  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule. 


when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Propoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antfaorfty:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Coap.,  p.  389. 

171.1    [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

.  Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  AL  ES  Giinter>«ilk,  AL  (Nawl 

Guntersville  Municipal  Airport,  AL 
(Ut  34*23'5r'  N.  long.  88'16'12"  W) 
That  airspace  extending  upward  firom  700 
feet  above  the  surfece  within  a  6.3-mile 
radius  of  Guntersville  Municipal  Airport. 
*         •         •         •         * 

Issued  in  college  Park,  Georgia,  on  August 
18, 1997. 
Wade  T.  Carpanter, 

Acting  Manager,  Air  Traffic  Divisitm, 

Southern  Region. 

[FR  Doc.  97-24258  Filed  9-11-97;  8:45^aml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH106-1b;  FRL-6890-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AQENCY:  Environmental  Protection 
Agency  (USEPA).    • 
ACTION:  Proposed  rule. 
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SUMMARY:  On  February  21, 1997  the 
Ohio  Environmental  Protection  Agency 
(Ohio  EPA)  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  to  USEPA  which  consisted  of  a 
number  of  rules  and  rule  paragraphs 
formerly  contained  in  the  Ohio 
Administrative  Code  (OAC)  which  had 
been  incorporated  in  the  Ohio  SIP  but 
which  had  been  amended  or  removed 
from  the  OAC  by  the  State.  The  State 
requested  that  tbese  rules  and  nUe 
paragraphs  be  removed  from  the  Ohio 
SIP  since  they  are  no  longer  part  of  the 
OAC.  The  USEPA  is  proposing  to 
approve  the  State's  request.  In  the  final 
rules  section  of  this  Federal  Register, 
the  USEPA  is  approving  the  State's 
request  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  nde.  If  no  adverse  written 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
it  contemplated  in  relation  to  this 
proposed  rule.  If  USEPA  receives 
substantive  adverse  written  comments 
which  have  not  already  been  responded 
to.  the  direct  final  rule  will  be 
withdrawn  and  all  such  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
proposed  nde.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  shoiUd  do  so  at  this  time. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  October  14. 1997. 

ADDRESSES:  Written  comments  may  be 
mailed  to  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Region  5  at 
the  address  listed  below.  Copies  of  the 
materials  submitted  by  the  Ohio  EPA 
may  be  examined  diiring  normal 
business  hours  at  the  following 
locations:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J). 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago. 
Illinois,  60604.  Ohio  EPA.  Division  of 
Air  Pollution  Control,  1800  Watermark 
Drive,  Colimibus.  OH  43215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano  at  (312)886-6036. 

SUPPLEMENTARY  INFORMATION: 

For  additional  information  see  the 
direct  final  nde  published  in  the  rules 
section  of  this  Federal  Register. 


Dated:  August  27, 1997. 
Michelle  D.  Jordan, 
Acting  Regional  Administrator. 
(FR  Doc.  97-23978  Filed  9-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[QA-34-1-«7(W;  FRL-6801-0| 

Approval  And  Promulgation  Of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  the  Georgia 
State  implementation  Plan 

AQBilCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  conditional  interim 

approval. 

SUMMARY:  The  EPA  proposes  a 
conditional  interim  approval  of  the 
Stete  Implemeatation  Plan  (SIP) 
submitted  by  the  State  of  Georgia 
through  the  Georgia  Environmental 
Protection  Division  (EPD)  on  November 
15, 1993,  and  amended  on  June  17, 
1996,  which  included  the  15%  Rate-of- 
Progress  Plan  (15%  plan).  This 
submittal  was  made  to  meet  the  15% 
plan  reqtiirements  of  section 
182(b)(1)(A)  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA).  The  EPA  is 
proposing  a  conditional  interim 
approval  because  achievement  of  the 
15%  reduction  in  emission  of  volatile 
organic  compoimds  (VOCs)  is 
dependent  upon  full  implementation  of 
the  enhanced  inspection  and 
maintenance  (I/M)  plan  and  the 
conditions  pertaining  to  the 
implementation  of  a  low  Raid  Vapor 
Pressure  (RVP)  program  of  7.0.  FiUl 
approval  of  the  15%  plan  will  be 
granted  upon  full  approval  of  the  I/M 

{>lan  and  the  conditional  approval  of  the 
ow  RVP  program.  The  final  interim 
approval  of  the  I/M  plan  was  published 
in  the  Federal  Register  on  August  11, 
1997  (see  62  FR  42916).  Full  approval 
of  the  individual  measures  that 
comprise  the  15%  plan  except  for  I/M 
and  the  low  RVP  program  is  also  being 
proposed  in  this  document. 

Additionally,  the  EPA  is  proposing 
full  approval  of  Georgia's  1990  Baseline 
Inventory.  The  inventory  was  submitted 
by  the  State  to  fulfill  requirements  of 
section  182(b)  of  the  CAA. 
DATES:  Comments  on  tbis  proposed 
conditional  interim  action  must  be 
received  in  writing  by  October  14, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott  M. 
Martin,  at  the  EPA  Regional  Office  listed 
below. 


Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  oCBce 
at  least  24  hours  before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-3104. 
Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International 
Parkway,  Sidte  120,  Atianta,  Georgia 
30354. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Scott  M.  Martin,  Regulatory  Planning 
Section.  Air  Planning  Branch,  Air, 
Pesticides  k  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW,  Adanta,  Geoigia  30303-3104.  Tlie 
telephone  nimiber  is  404/562-9036. 

SUPPLaiENTARY  INFORMATION: 

Background 

The  Atianta  area  was  classified  as 
serious  ozone  nonattainment  on 
November  6, 1991.  The  nonattainment 
area  consists  of  the  following  thirteen 
cotmties:  Cherokee,  Clayton,  Cobb, 
Coweta,  Dekalb,  Douglas,  Fayette, 
Forsyth,  Fulton,  Gwinnet,  Henry, 
Paulding,  and  Rockdale. 

Section  182(b)  of  the  CAA  reqtdres 
that  each  state  in  which  all  or  part  of  a 
serious  nonattainment  area  is  located 
submit,  by  November  15, 1992,  an 
inventory  of  acttial  mnissions  from  all 
sources,  as  described  in  section 
172(c)(3)  and  182(a)(1),  in  accordance 
with  guidance  provided  by  the 
Administrator.  This  inventory  is  for 
calendar  year  1990  and  is  designated  the 
baseline  year  inventory.  The  inventory 
shoiUd  include  both  anthropogenic  and 
biogenic  sources  of  volatile  organic 
compounds  (VOCs),  nitrogen  oxides 
(NOx).  and  carbon  monoxide  (CO),  and 
must  address  actual  emissions  of  these 
pollutants  in  the  nonattainment  area 
during  the  peak  ozone  season.  The 
inventory  should  include  all  point  and 
area  sources,  as  well  as  all  highway  and 
non-highway  mobile  sources. 

In  addition,  section  182(b)(1)(A)  of  the 
CAA  requires  ozone  nonattainment 
areas  classified  as  moderate  and  above 
to  develop  plans  to  reduce  VOC 
emissions  by  15  percent  from  the  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15, 1993,  and 
the  reductions  were  required  to  be 
achieved  within  six  years  of  enactment 
or  November  15, 1996.  The  CAA  also  set 
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limitations  on  the  creditability  of  certain 
types  of  reductions.  SpeciHcally,  a  state 
cannot  take  credit  for  reductions 
achieved  by  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures 
promulgated  prior  to  1990,  or  for 
reductions  resulting  from  requirements 
to  lower  the  Reld  Vapor  Pressure  (RVP) 
of  gasoline  promulgated  prior  to  1990  or 


required  under  section  211(h)  of  the 
CAA,  which  restricts  gasoline  RVP. 
Furthermore,  the  CAA  does  not  allow 
credit  for  corrections  to  vehicle  I/M 
Programs  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  as  these  programs  were  required 
prior  to  1990. 


1990  Baseline  Emissions  Inventory 

In  this  action,  the  EPA  is  proposing  to 
approving  the  1990  baseline  emissions 
inventory  for  the  Atlanta  area.  Detailed 
information  on  the  emissions 
calculations  can  be  obtained  at  the 
Regional  address  above.  The  following 
table  is  a  summary  of  the  baseline 
emissions  inventory. 


GEORGtA  1990  Baseline  Emissions  Inventory  (tons/day) 


Source  type 


VOC 


NOx 


CO 


Point  

Area «. 

Highway 

EPAOtfroad 

Aircraft  & 

Biogenic 


57.55 
138.94 
401.74 

79.50 

9.06 

429.10 


121.34 
25.74 

304.04 

65.35 

22.26 

N/A 


Total 


1,115.89 


538.73 


6.38 

85.73 

2,890.28 

573.65 

31.43 

N/A 


3,587.47 


The  adjusted  base  year  inventory 
requires  exclusion  of  emission 
reductions  that  would  occur  by  1996  as 
a  result  of  the  FKfVCP  and  RVP 
promulgated  prior  to  1990.  The 
following  table  is  a  summary  of  the 
adjusted  base  year  inventory. 

Georgia  1990  adjusted  Baseline 
Inventory  (tons/day) 


Source  type 

VOC 

Point 

57.55 

Area  

Highway  Mobita 

EPA  OtfToad  Mobile  .              

Aircraft  &  Railroad  ...           

135.51 

244.57 

79.50 

9.06 

ToW  

526.19 

1990  Rate-of-Progress  Inventory 

The  Rate-of-Progress  inventory  is 
comprised  of  the  anthropogenic 
stationary  (point  and  area)  and  mobile 
sources  in  the  nonattainment  area  with 
all  biogenic  emissions  removed  &om  the 
baseline  inventory.  The  following  table 
is  a  summary  of  the  Rate-of-Progress 
baseline  inventory. 


Georgia  1990  Rate-of-Progress 
Baseline 

Source  type 

VOC 

Point ._ 

57  55 

Area  

Highway  

EPA  Oftroad 

Aircraft  &  ....... „    

-     138.94 

401.74 

79.50 

9.06 

Totjy 

686.79 

The  EPA  is  proposing  to  approve  this 
inventory  as  satisfying  the  requirements 
of  section  182(a)(1)  of  the  CAA. 

15%  Plan 

The  State  of  Georgia  submitted  a  15% 
Plan  for  the  Atlanta  nonattainment  area 
on  November  15, 1993,  with  additional 
information  submitted  on  June  17, 1996. 
This  submittal  was  required  in  order  to 
demonstrate  reasonable  further  progress 
in  attaining  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
This  15%  plan  is  not  intended  to 
demonstrate  attainment  of  the  ozone 
NAAQS.  The  CAA  required  Georgia  to 
submit  a  plan  by  November  15, 1993, 
and  to  attain  the  ozone  NAAQS  by  1999. 
In  order  to  demonstrate  progress,  the 
State  must  achieve  actual  VOC  emission 
reductions  of  at  least  15%  from  the 
baseline  and  account  for  growth  during 
the  first  6  years  after  enactment  of  the 
CAA.  The  15%  reduction  must  be  based 
on  a  decrease  of  the  1990  baseline 
emissions,  excluding  emissions  from 
other  reduction  programs  and  emission 
sources  outside  the  nonattainment  area. 

Creditable  15%  Reduction 

The  adjusted  base  year  inventory  of 
526.19  tons/ day  is  multiplied  by  0.15  to 
calculate  the  creditable  15%  reduction 
in  tons/day.  Georgia  needs  a  reduction 
of  78.93  tons/day  to  obtain  the 
creditable  15%  reduction. 

Total  Expected  Reductions  by  1996 

The  total  expected  reductions  by  1996 
include  the  required  15%  (78.93  tons/ 
day),  the  reductions  from  FMVCP  and 
RVP  (160.60  tons/day),  corrections  to 
RACT  rules  (3.05  tons/day)  and 
corrections  to  I/M  programs  (0.00  tons/ 


day).  Georgia  expects  to  have  a  total  of 
242.58  tons/day  of  reductions  by  1996. 

Target  Level  Emissions  for  1996 

To  calculate  the  1996  target  emissions 
level,  the  total  expected  reductions 
(242.58  tons/day)  are  subtracted  from 
the  1990  Rate-of-Progress  baseline 
inventory  (688.79  tons/day)  for  the 
Atlanta  nonattainment  area.  This  gives  a 
1996  target  level  emissions  of  444.21 
tons/day. 

Reductions  Needed  by  1996  to  Achieve 
15%  Accounting  for  Growth 

The  reductions  needed  to  achieve 
15%  net  of  growth  are  determined  by 
subtracting  the  target  level  emissions 
(444.21  tons/day)  from  the  1996 
estimated  emissions  (560.21  tons/day) 
giving  a  total  of  116.00  tons/day  in 
additional  reductions  needed. 

Reductions  Required  by  1996 

In  order  to  meet  the  target  level 
required  for  1996  Georgia  must  reduce 
VOC  emissions  by  an  additional  116.00 
tons/day.  The  1990  Rate-of-Progress 
Baseline  inventory  is  the  base  inventory 
from  which  the  15  percent  reduction  on 
existing  sources  and  the  reduction  from 
growth  by  1996  must  be  calculated  to 
meet  requirements  of  the  CAA. 

The  following  is  a  summary  of  the 
reductions  Georgia  will  obtain  to  meet 
this  requirement.  More  detailed 
information  concerning  specific  areas  of 
reduction  can  be  found  in  the  Technical 
Support  Document  (TSD)  located  at  the 
Regional  EPA  address  listed  above. 
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Summary  of  Reductions  Needed 


Source  type 

Expected 

tions 
(tonsAlay) 

Point  Sources  _ 

4.28 

Area  Sources 

Highway  Mobile  Sources 

NorvRoad  Mobile  Sources  .. 

Reductions  Demonstrated  .....™ 

Required  Reductions 

37.97 

71.88 

2.93 

t17.06 

116.00 

Excess  Reductions  

1.06 

1996  Profected  Emiaaions 

The  projected  emissions  for  1996  have 
been  calculated  by  applying  the  control 
measures  discussed  below  to  the  1996 
Estimated  Emissions.  The  1996 
Projected  Emissions  are  shown  as 
follows: 

1996  Projected  Emissions  (tons/ 

.DAY) 


rCmil  „ «■..,„... 

Area  

Mobile 

Nonnwl         

50.77 
118.83 
183.12 

90.43 

Total  

44315 

The  1996  Projected  Emissions  of 
443.15  tons/day  are  less  than  the  1996 
Target  Level  Emissions  of  444.21  tons/ 
day. 

Control  Strategies 

Point  Source  Control  Measures 

Poinf  Source  Rule  Effectiveness 
Improvements 

Following  EPA  guidance  on  rule 
effectiveness  (RE)  and  RE 
improvements,  RE  for  gasoline 
terminals,  major  graphic  arts  sources, 
and  coil  coating  plants  will  be  increased 
from  the  default  80%  to  91.0%  thus 
reducing  emissions  2.25  tons/day,  0.97 
tons/day,  and  0.64  tons/day  from 
respective  1990  levels.  The  above  RE 
improvements  do  not  require  any  rule 
changes. 

Area  Source  Control  Measures 

Stage  I 

Stage  I  VOC  emissions  are  VOC 
emissions  bom  the  loading  of 
underground  gasoline  storage  tanks  at 
gasoline  dispensing  facilities.  In  1991, 
Georgia  Rule  391-3-l-.02(2)(rr) 
"Gasoline  Dispensing  Facility-Stage  I" 
(rule  (rr))  was  revised  to  lower 
applicability  level  from  facilities  with 
throughput  of  more  than  20,000  gallons 
per  month  to  10,000  gallons  per  month. 
The  revised  applicability  will  result  in 


a  reduction  of  3.05  tons/day.  This 
reduction  is  included  as  part  of  the 
Total  Expected  Reductions  by  1996  but 
is  not  creditable  towards  the  15% 
reduction  since  it  is  a  correction  to  a 
RACT  rule. 

In  1990,  the  Atlanta  ozone 
nonattainment  area  did  not  include 
Forsyth  and  Cherokee  counties  so  rule 
(rr)  did  not  apply  there.  Rule  (rr)  was 
revised  to  require  compliance  in  these 
two  counties  by  November  1992, 
resulting  in  a  reduction  equal  to  1.27 
tons/day. 

The  above  reductions  from  Stage  I  are 
based  on  the  EPA  suggested  80%  value 
for  RE.  Since  the  majority  of  these 
facilities  will  become  subject  to  and 
comply  with  the  Stage  II  requirements 
of  Rule  391-3-l-.02.(2)(zz)  "Gasoline 
Dispensing  Facilities-Stage  n,"  there 
will  be  additional  inspections,  operator 
education  and  training,  etc.  which  will 
improve  the  RE  of  the  Stage  1  rule.  The 
RE  will  increase  from  80%  to  85.6% 
upon  implementation  of  these 
additional  programs.  This  will  reduce 
projected  1996  emissions  by  1.13  tons/ 
day. 

Architectural  Coatings 

Architectural  coatings,  traffic 
markings,  and  high  performance 
maintenance  coatings  are  all 
subcategories  of  area  source  surface 
coatings.  Based  on  1996  projected 
emissions,  these  surface  coatings 
account  for  33.08  tons/day  of  emissions. 
Reducing  these  emissions  by  20%  gives 
a  reduction  of  6.62  tons/d^  (reference 
March  7, 1996,  memo  from  John  Seitz 
(EPA)  "Update  on  the  credit  for  the  15% 
Rate-of-Progress  Plans  for  reductions 
from  the  architectural  and  industrial 
maintenance  (AIM)  coating  rule"). 

Open  Burning 

VOC  emissions  result  from  open 
burning  at  a  projected  rate  of  12.65  tons/ 
day.  Rule  393-3-l-.02(5)  bans  such 
burning  during  the  ozone  season  (April 
1  to  October  31).  Due  to  exceptions  to 
Rule  393-3-l-.02(5)  77.19%  of  open 
burning  emissions  will  be  eliminated 
resulting  in  a  reduction  of  9.76  tons/day 
of  VOC  emissions. 

Slash/Prescribed  Burning 

The  1996  projected  emissions  for 
slash/prescribed  burning  are  4.36  tons/ 
day  for  VOC.  Rule  393-l-.02(5)  bans 
100%  of  such  burning  during  the  ozone 
season  (April  1  to  October  31)  resulting 
in  a  reduction  of  4.36  tons/day  of  VOC 
emissions. 

Consumer/Commercial  Solvents 

The  1996  projected  emissions  for 
consumer/conmiercial  solvents  (i.e. 


windshield  washer  fluid)  are  26.66  tons/ 
day.  Windshield  washer  fluid  has  a 
typical  VOC  content  of  35%.  Rule  391- 
3-l-.02(aaa)  limits  iU  VOC  content  to 
8%,  resulting  in  a  77.14%  reduction  in 
VOCs  for  a  1.96  tons/day  reduction  of 
VOC  emissions. 

Undergmund  Storage  Tank  Breathing 


Uncontrolled  emissions  in  1996  are 
projected  to  be  2.11  tons/day.  The  Stage 
n  controls  in  Rule  391-3-l-.02(zz) 
controls  90%  of  these  emissions  with  a 
projected  emission  reduction  of  1.78      - 
tons/day  assuming  85%  overall  contnd.^ 
The  Stage  I  controls  in  rule  (rr)  will 
obtain  a  7.2%  reduction  of  these 
emissions  with  a  projected  reduction  of 
0.17  tons/day.  The  total  projected 
reductions  firom  Stage  I  and  Stage  II 
controls  for  breathing  losses  are  1.95 
tons/day. 

Autobody  Refinishing 

Th  i  19'>6  projected  VOC  emissions 
fit>i        ubody  refinishing  are  13.84 
tons/uay.  According  to  a  memo  from 
John  Seitz  (EPA)  on  November  29, 1994. 
"Credit  for  the  15%  Rate-of-Progress 
Plans  for  reductions  from  the 
architectural  and  industrial 
maintenance  (AIM)  coating  rule  and  die 
autobody  refinishing  rule"  a  37%  VOC 
emissions  reduction  for  autobody 
refinishing  is  allowed.  This  rule 
provides  a  VOC  reduction  of  5.12  tons/ 
day. 

Consumer  Products 

Emission  rates  for  the  1996  Estimated 
Inventory  were  calculated  to  be  26.66 
tons/day  of  VOC.  A  reduction  in 
previously  unregulated  areas  of 
approximately  20%  by  November  15, 
1996  is  anticipated  (reference  June  22, 
1995,  memo  from  John  Seitz  (EPA) 
"Regulatory  schedule  for  consumer  and 
commercial  products  imder  section 
183(e)  of  die  CAA").  Therefore,  the 
consumer  products  rule,  excluding 
windshield  washer  fluid  which  is 
already  regulated  by  the  State,  will 
result  in  a  2.16  tons/day  reduction  of 
VOC  emissions. 

Mobile  Source  Control  Measures 

Total  hi^way  mobile  source 
reductions  are  71.88  tons/day.  Due  to 
the  interaction  of  various  control 
measures  (i.e.,  reduced  Reid  Vapor 
Pressure  and  Stage  n  recovery),  the  VOC 
reductions  from  each  control  modeled 
separately  is  difficult  to  determine. 
Unless  otherwise  stated  with  a  specific 
reduction,  all  of  the  following  control 
measures  contribute  towards  the 
cumulative  reduction  of  71.88  tons/day. 
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Enhanced  Inspection  and  Maintenance 
(I/M) 

Georgia  Rule  391-3-20  establishes  a 
biennial  enhanced  I/M  program  for  all 
13  counties  of  the  Atlanta 
nonattainment  are  beginning  October  1 , 
1996.  and  covering  1975  and  newer 
model  years  of  light  duty  gasoline- 
powered  vehicles.  According  to  J^H. 
Pechan  &  Associates,  Inc.  in  Sample 
City  Analysis  Comparison  of  Enhanced 
I/M  Reductions  Versus  Other  15  Percent 
ROP  Plan  Measures  reductions  the 
enhanced  I/M  program  will  contribute 
approximately  6()  tons/day  towards  the 
omiulative  71.88  tons/day  reductions 
from  highway  mobile  sources  for  the 
nonattainment  area.  A  more  detailed 
description  of  Georgia's  enhanced  I/M 
program  was  published  in  a  sepante 
Federal  Regi^er  action  on  December  13, 
1996  (61  FR  65496). 

Reid  Vapor  Pressure  (RVP)  Reduction 

RVP  is  a  measure  of  the  tendency  of 
gasoline  to  evaporate.  Georgia  Rule  391- 
3-l-.02(2)(bbb)  requires  that  during  the 
summer  months  (June  1 — September  15) 
the  RVP  limit  for  gasoline  dispensed  in 
the  13  county  nonattainment  area  not 
exceed  7.0  psi  which  is  lower  than  the 
federally  mandated  RVP  of  7.8  psi.  The 
RVP  reduction  from  7.8  to  7.0  will 
contribute  3.13  tons/day  towards  the 
cumulative  71.88  tons/ day  reduction 
from  highway  mobile  sources. 
Reductions  in  exhaust  VOC  emissions 
attributable  to  reducing  RVP  were 
calculated  using  EPA's  Final  Complex 
Model.  Point  Source  Rule  Effectiveness 
Improvements  for  gasoline  terminals 
will  reduce  VOC  emissions  from  this 
category  by  0.40  tons/day  with  the 
implementation  of  7.0  RVP  gasoline. 
Based  on  the  gasoline  throughput  in  the 
13  county  nonattainment  area.  Stage  I 
will  con^bute  a  reduction  of  0.59  tons/ 
day  in  additional  VOC  emissions 
attributable  to  the  lower  RVP  limit. 

State  governments  are  generally 
preempted  under  section  211(c)(4)(A)  of 
the  CAA  from  requiring  gasoline  sold  in 
any  area  in  a  State  to  meet  an  RVP 
standard  different  from  the  federal 
standard.  However,  under  211(c)(4)(C)  a 
State  can  require  a  more  stringent  RVP 
standard  in  its  SIP  if  the  more  stringent 
standard  is  necessary  to  achieve  the 
NAAQS  m  a  particular  nonattainment 
area.  The  State  can  make  this 
demonstration  of  necessity  by  providing 
evidence  that  no  other  measures  exist 
that  would  bring  about  timely 
attainment,  or  that  such  measures  exist, 
are  technically  possible  to  implement, 
but  are  uiuaasonable  or  impracticable.  If 
a  State  makes  this  demonstration,  it  can 
lower  the  volatility  to  whatever 


standard  is  necessary  for  the 
nonattainment  area.  The  State  of 
Georgia  submitted  an  attainment 
demonstration  on  November  15,  1994 
that  included  regulations  controlling  the 
RVP  of  gasoline  below  7.8.  This 
attaiimient  demonstration  failed  to  show 
attainment,  and  therefore,  EPA  is 
requiring  Georgia  to  submit  a  new 
attaiimient  demonstration.  This  new 
attainment  demonstration  will  be 
submitted  to  EPA  in  late  1997.  Because 
Georgia  is  currently  developing  their 
attainment  demonstration,  EPA  is 
proposing  conditional  approval  of 
Georgia's  low  RVP  program.  The  State 
will  be  considering  new  control 
strategies  as  part  of  their  attainment 
demonstration,  among  those  fuel 
controls.  If  the  State  still  needs  the 
program,  they  will  need  to  meet  the 
requirements  under  211(c)(4)(C).  As  part 
of  the  conditional  approval  process, 
Georgia  must  commit  within  30  days  of 
this  proposal  to  submit  within  one  year 
of  conditional  interim  approval 
documentation  supporting  the  need  for 
a  7.0  psi  RVP  program.  If  the 
commitment  is  not  made  within  30 
days,  EPA  proposes  in  the  alternative  to 
disapprove  the  SIP  revision.  If  the  State 
does  make  a  timely  commitment  but  the 
condition  is  not  met  by  the  date  to 
which  the  Statecommitted,  EPA 
proposes  that  this  rulemaking  will 
convert  to  a  final  disapproval.  EPA  will 
notify  the  State  by  letter  that  the 
conditions  have  not  been  met  and  that 
the  conditional  approval  has  been 
converted  to  a  disapproval.  Georgia 
must  conmiit  to  correct  the  deficiencies 
to  enable  EPA  to  conditionally  approve 
the  program. 

Stage  17 

Georgia  Rule  3ei-3-l-.02(2)(zz) 
"Gasoline  Ehspensing  Facilities-Stage 
IT'  prohibits  the  transfer  of  gasoline 
from  stationary  storage  tanks  of  gasoline 
dispensing  focilities  to  any  vehicle 
gasoline  tank  unless  the  facility  is 
equipped  with  an  approved  vapor 
recovery  system.  Exemptions  to  this  rule 
include  facilities  that  dispense  no  more 
than  10,000  gallons/month  and 
dispensing  facilities  owned  by 
independent  small  business  gasoline 
marketers  that  dispense  up  to  and 
including  50,000  gallons/month.  The 
reductions  contribute  toward  the 
cumulative  71.88  tons/day  VOC 
reductions  from  highway  mobile 
sources.  The  EPA  federally  approved 
Georgia  rule  391-3-l-.02(2)(zz)  into  the 
Georgia  SIP  on  February  2,  1996,  (61  FR 
3819). 


Tier  I  Tailpipe  Standards 

The  CAA  mandates  new  and  stricter 
emissions  standards  for  light  duty 
vehicles.  The  total  VOC  reductions  in 
the  nonattainment  area  frt>m  Tier  I 
Standards  contribute  toward  the 
cumulative  71.88  tons/day  from 
highway  mobile  sources. 

Transportation  Control  Measures 
(TCMs) 

TCMs  programmed  in  Tier  I  (FY9e- 
FY97)  of  the  Atlanta  Regional 
Transportation  Improvement  Program 
include  the  following  types  of  projects: 
bike/pedestrian,  HOV  lanes,  Park/Ride 
facilities.  Traffic  Flow  Improvement. 
Transit.  The  TCMs  reduce  VOC 
emissions  by  2.57  tons/day.  Further 
information  concerning  methodologies 
for  the  TCM  analysis  is  available  at  the 
EPA  Regional  address  listed  above. 

Additional  1996  Mobile  Source  VOC 
Reductions 

VOC  reductions  in  the  nonattaiimient 
area  from  promulgation  of  new  federal 
rules  were  calculated  using  EPA 
guidance.  EPA's  planned  detergent 
additives  program  reduce  highway  VOC 
emissions  by  1.70  tons/day  and  nonroad 
VOC  emissions  by  0.77  tons/day.  New 
federal  nonroad  engine  emission 
standards  (40  CFR  part  90)  for  new 
nonroad  spark-ignition  engines  at  or 
below  19  kilowatts  reduce  VOCs  by  2.16 
tons/day. 

Backffound  on  Georgia's  I/M  submittal 

Section  182(b)(1)  of  the  CAA  requires 
that  states  containing  ozone 
nonattainment  areas  classified  as 
Moderate  or  above  prepare  SIPs  that 
provide  for  a  15  percent  VOC  emissions 
reduction  by  November  15,  1996.  Most 
of  the  15%  SIPs  originally  submitted  to 
the  EPA  contained  enhanced  I/M 
programs  because  this  program  achieves 
more  VOC  emission  reductions  than 
most,  if  not  all  other,  control  strategies. 
However,  because  most  states 
experienced  substantial  difficulties 
implementing  these  enhanced  I/M 
programs,  only  a  few  states  are  currently 
testing  cars  using  the  original  enhanced 
I/M  protocol. 

On  September  18, 1995,  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs.  Subsequently,  Congress 
enacted  the  National  Highway  Systems 
Designation  Act  of  1995  (NHSDA), 
which  provides  states  with  more 
flexibility  in  determining  the  design  of 
enhanced  l/M  programs.  The  substantial 
amount  of  time  needed  by  states  to  re- 
design enhanced  I/M  programs  in 
accordance  with  the  guidance  contained 
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within  the  NHSDA,  secure  state 
legislative  approval  when  necessary, 
and  set  up  the  infrastructure  to  perform 
the  testing  program  precludes  states  that 
revise  their  I/M  programs  from 
obtaining  emission  reductions  from 
such  revised  programs  by  November  15, 
1996. 

Given  the  heavy  reliance  by  many 
States  upon  enhanced  I/M  programs  to 
help  achieve  the  15%  VOC  emissions 
reduction  required  under  CAA  section 
182(b)(1),  and  the  recent  NHSDA  and 
regulatory  changes  regarding  enhanced 
I/M  programs,  EPA  believes  that  it  is  no 
longer  possible  for  many  states  to 
achieve  the  portion  of  the  15% 
reductions  that  are  attributed  to  I/M  by 
November  15,  1996.  Under  these 
circumstances,  disapproval  of  the  15% 
SIPs  would  serve  no  purpose. 
Consequently,  under  certain 
circumstances,  EFA  will  propose  to 
allow  states  that  pursue  re-design  of 
enhanced  I/M  programs  to  receive 
emission  reduction  credit  from  these 
programs  within  their  15%  plans,  even 
though  the  emissions  reductions  irom 
the  I/M  program  will  occur  after 
November  15,  1996. 

Specifically,  EPA  will  propose 
approval  of  15%  SIPs  if  the  emissions 
reductions  frtim  the  revised,  enhanced  1/ 
M  programs,  as  well  as  bom  the  other 
15%  SIP  measures,  will  achieve  the 
15%  level  as  soon  after  November  15, 
1996  as  practicable.  To  make  this  "as 
soon  as  practicable"  determination,  EPA 
must  determine  that  the  SIP  contains  all 
VOC  control  strategies  that  are 
practicable  for  the  nonattainment  area 
in  question  and  that  meaningfully 
accelerate  the  date  by  which  the  15% 
level  is  achieved.  The  EPA  does  not 
believe  that  measures  meaningfully 
accelerate  the  15%  date  if  they  provide 
only  an  insignificant  amount  of 
reductions. 

In  the  case  of  the  Atlanta 
nonattainment  area,  the  State  of  Georgia 
has  submitted  a  15%  SIP  that  would 
achieve  the  amount  of  reductions 
needed  from  I/M  by  November  1999. 
The  State  of  Georgia  has  submitted  a 
15%  SIP  that  achieves  all  other 
reductions  by  1996.  The  EPA  proposes 
to  determine  that  this  SIP  does  contain 
all  measures,  including  enhanced  I/M, 
that  achieve  the  required  reductions  as 
soon  as  practicable.  The  EPA  also 
proposes  to  determine  that  the  I/M 
program  for  the  Atlanta  nonattainment 
area  does  achieve  reductions  as  soon  as 
practicable. 

The  EPA  has  examined  other 
potentially  available  SIP  measures  to 
determine  if  they  are  practicable  for  the 
Atlanta  nonattainment  area  and  if  they 
would  meaningfully  accelerate  the  date 


by  which  the  area  reaches  the  15%  level 
of  reductions.  The  EPA  proposes  to 
determine  that  the  SIP  does  contain  the 
appropriate  measures. 

Following,  is  a  list  of  measures  which 
are  not  included  in  the  Georgia  15% 
plan  with  reductions  of  VOC  emissions 
in  tons/day  which  could  be  achieved  if 
implemented:  Industrial  Adhesives 
(8.35),  Treatment  Storage  Disposal 
Facility  (TSDFs)— Federal  Rule  (early 
implementation)  (3.33),  Landfills — 
Federal  Rule  (0.00),  Nonroad  Gasoline — 
Reformulated  Gasoline  (3.72),  Motor 
Vehicle — Reformulated  Gasoline 
(32.24).  The  amount  of  reduction 
attributed  to  reformulated  gasoline  is 
overestimated  because  Georgia  has 
implemented  a  lower  RVP  of  7.0. 
Georgia  did  not  include  these  measures 
in  their  15%  plan  because  they  could 
not  be  implemented  quicker  than  I/M 
and  the  measures  do  not  provide  the 
level  of  reductions  achieved  through  the 
implementation  of  enhanced  I/M. 

Proposed  Rule  Approval 

In  addition  to  proposing  approval  of 
Georgia's  15%  plan,  the  EPA  proposes 
to  approve  the  following  revisions 
submitted  by  the  State  into  their  SIP: 

391-3-l-.01(llI)    ••Volatile  Organic 
Compound" 

Georgia  submitted  revisions  to  their 
definition  of  VOC  so  that  it  is  consistent 
with  the  federal  definition. 

391-3-l-.01(mnunm)    "Hazardous  Air 
Pollutant' 

Georgia  submitted  this  new  definition 

to  define  a  class  of  pollutants  which  is 
now  being  regulated  as  a  result  of  the 
CAA. 

391-3-l-.02(2)(ii)    VOC  Emissions 
from  Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products 

A  new  paragraph  6.  is  being  added  to 
exempt  fiacilities  which  have  a  potential 
to  emit  of  less  than  10  tons/year. 

391-3-l-.02(2KrT)    Gasoline 
Dispensing  Facility — Stage  I 

This  section  is  being  revised  to 
ouUine  requirements  for  the  transfer  of 
gasoline  from  any  delivery  vessel  into  a 
stationary  storage  tank.  No  person  may 
transfer  or  cause  or  allow  the  transfer  of 
gasoline  bom  any  delivery  vessel  into 
any  stationary  storage  tank  subject  to 
this  subsection  unless  the  tank  is 
equipped  with  all  of  the  following:  a 
submerged  fill  pipe;  an  approved  Stage 
I  vapor  recovery  system  that  is  in  good 
working  order;  Pressure/Vacuum  vent 
valves  with  minimum  settings  of  8 
oimces  of  pressure  and  ^/z  ounce  of 
vacuum  unless  the  fiacility  has  a 


California  Air  Resources  Board  (CARE) 
certified  Stage  II  vapor  recovery  system; 
and  the  vapors  displaced  from  the 
storage  tank  during  filling  are  controlled 
by  one  of  the  following:  a  vapor-tight 
vapor  return  line  bom  the  stationary 
gasoline  storage  tank(s)  to  the  delivery 
vessel  for  each  product  delivery  line 
that  is  connected  bom  the  delivery 
vessel  to  the  storage  tank(s);  if  a 
manifold  connects  all  stationary 
gasoline  storage  tanks  vent  lines,  a 
vapor  tight  vapor  return  line  from  a  tank 
being  filled  to  the  delivery  vessel  with 
sufficient  return  capacity  to  control 
vapors  from  all  tanks  being  filled  at  the 
time  and  to  prevent  release  of  said 
vapors  from  the  vent  line(s)  or  other 
tank  openings;  or  a  refrigeration- 
condensation  system  or  a  carbon 
adsorption  system  is  utilized  and 
recovers  at  least  90  percent  by  weight  of 
the  organic  compounds  in  the  displaced 
vapor. 

Paragraph  6  is  being  amended  to  state 
that  Stage  I  gasoline  vapor  recovery 
systems  installed  prior  to  January  1 , 
1993  that  currently  utilize  a  co-axial 
Stage  I  vapOT  recovery  system  in  which 
the  gasoline  tanks  are  not  manifolded  in 
manner  and  that  are  utilized  at  a  facility 
that  is  not  required  to  have  a  Stage  11 
vapor  recovery  system  shall  be 
exempted  from  installing  a  co-axial 
poppetted  drop  tube. 

"Tne  definition  of  "Division 
Approved"  is  also  being  added. 

391-3-l-.02(2)(zz)    Gasoline 
Dispensing  Facilities — Stage  n 

This  subsection  is  being  revised  to 
add  or  revise  the  definitions  for 
"Approved  Stage  11  Vapor  Recovery 
System,"  "California  Air  Resources 
Board  (CARB)  certified  system." 
"Average  monthly  throughput,"  "Fill 
cap,"  "Independent  small  business 
owner,"  "Operator,"  "Owner,"  and 
"Vapor  cap.".  A  compliance  date  for 
facilities  with  a  throughput  of  50,000 
gallons  or  more  per  month  is  established 
as  November  15, 1994.  An  exemption 
for  facilities  reconstructed  prior  to 
November  15, 1995,  that  dispense  up  to 
50,000  gallons  per  month  and  are 
owned  by  an  independent  small 
business  marketer  of  gasoline  is 
established.  Procedures  for  certification 
of  Stage  II  facilities  are  also  established. 

391-3-l-.02(2)(aaa)    Consumer  and 
Commercial  Piroducts 

This  subsection  is  being  added  and  is 
applicable  to  any  person  who  supplies 
or  sells  consumer  and  commercial 
products  limited  by  this  subsection 
within  the  13  county  nonattainment 
area.  After  January  1, 1996,  no  person 
shall  supply,  ofier  for  sale  or  sell  any 
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automobile  windshield  washer  fluid 
which  contains  VOCs  as  an  active 
ingredient,  or  solvent  in  a  concentration 
greater  than  8.0%  by  weight. 

391-3-l-.02(2)(bbb)    Gasoline 
MarkeUng-Reid  Vapor  Pressure  (RVP) 

This  subsection  is  being  conditionally 
approved  and  states  that  during  the 
period  from  June  1  to  September  15  of 
any  calendar  year  no  person,  retailer,  or 
wholesale  purchaser-consiuner  shall 
sell,  offer  for  sale,  dispense,  supply, 
offer  for  supply,  transport  or  introduce 
into  commerce  gasoline  whose  Raid 
vapor  pressure  exceeds  7.0  psi. 

391-3-l-.02(5)    Open  Burning 

Paragraph  13  is  being  added  which 
allows  open  burning  of  vegetative 
material  for  the  purpose  of  land  clearing 
using  an  air  ciutain  destructor. 

SuDsection  (b)  is  being  revised  to  state 
that  beginning  calendar  year  1996  open 
burning  during  the  months  of  May, 
June,  July.  August,  and  September  is 
prohibited  in  the  Atlanta  ozone 
nonattainment  area.  Certain  exemptions 
to  this  rule  are  granted  for  procedures 
necessary  for  production  of  harvesting 
crops,  cooking  food  for  inunediate 
human  consiunption,  fires  set  for  the 
purpose  of  training  fire-fighting 
personnel,  operation  of  devices  using 
open  flames,  setting  and  maintenance 
by  contractors  of  miscellaneous  small 
fires  necessary  to  such  activities  as 
street  paving,  and  disposal  of  packaging 
materials  previously  containing 
explosives,  in  accordance  with  U.S. 
Department  of  Labor  Safety  Regulations. 

391-3-l-.02(2Xff)    Solvent  Metal 
Cleaning 

This  subsection  is  being  amended  to 
establish  requirements  which  apply  to 
degreasers  using  trichlorethylene, 
carbon  tetrachloride,  and/or  chloroform 
in  a  total  concentration  greater  than  5 
percent  by  weight 

391-3-l-.02(7)    Prevention  of 
Significant  Deterioration 

This  subsection  is  being  amended  to 
add  and  update  all  of  the  new  and 
amended  changes  to  these  federally- 
promulgated,  state-implemented  rules. 

391-3-1-.03    Permits.  Amended 

Paragraph  6.  Exemptions  is  being 
amended.  Subparagraph  (6)(b)ll  is 
being  amended  to  add  exemptions  for 
stationary  engines,  and  (6)(b)13  is  being 
added  to  exempt  fire  fighter  or  other 
emergency/safety  equipment  used  to 
train  firefighters.  Subsection  (6}(c)  is 
amended  to  add  exemptions  for  storage 
tanks.  Subsection  (6)(g)  is  added  to 
provide  exemptions  for  pollution 


control.  Subsection  (6)(h)  is  amended  to 
provide  exemptions  for  industrial 
operations. 

Proposed  Action 

The  EPA  proposes  conditional 
approval  of  the  State  of  Georgia's  15% 
plan  contingent  upon  full  approval  of 
the  I/M  plan.  Final  interim  approval  of 
the  I/M  plan  was  published  in  the 
Federal  Register  on  August  11, 1997 
(see  62  FR  42916).  In  addition  EPA 
proposes  conditional  approval  of  rule 
391-a-l-.02(2)(bbb)  Gasoline 
Marketing-Reid  Vapor  Pressure  (RVP). 
The  condition  for  approvability  is  as 
follows:  Georgia  must  submit 
documentation  demonstrating  that  the 
program  is  needed  for  attainment.  EPA 
proposes  to  approve  Georgia's  1990 
Baseline  Emissions  Inventory  few  the 
Atlanta  nonattaiiunent  area.  The  EPA 
also  proposes  approval  of  the  rule 
revisions  discussed  above  to  391-3-1- 
.01(1111)  "Volatile  Organic  Compound": 
391-3-l-.01(nunmm)  "Hazardous  Air 
Pollutant';  391-3-l-.02(2)(ii)  VOC 
Emissions  from  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products: 
391-3-l-.02(rr)  Gasoline  Dispensing 
Facility— Stage  1;  391-3-l-.02(zz) 
Gasoline  Dispensing  Facilities — Stage  II: 
391-3-l-.02(2)(aaa)  Consumer  and 
Conunercial  Products;  391-3-l-.02(5) 
Open  Burning:  391-3-l-.02(2)(fr) 
Solvent  Metal  Cleaning;  391-3-l-.02(7) 
Prevention  of  Significant  Deterioration; 
391-3-1-.03  Permits.  Amended. 

Included  in  this  submittal  were 
revisions  to  391-3-l-.03(9)  Permit  Fees, 
391-3-l-.03(10)  Title  V  Operating 
Permits,  and  3»l-3-l-.03(ll)  Permit  by 
Rule.  EPA  is  not  taking  action  on  these 
rules  at  this  time  as  they  will  be  acted 
upon  in  a  separate  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regiilatory  flexibility  analysis 
asses.sing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  smaU 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  ratities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

Conditional  SIP  Approval  Actions 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Qean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aH2)  and  7410(k)(3). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affoct  any  existing  state 
requirements  applicable  to  small 
entities.  Feder^  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
munber  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
pre{>are  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  restilt  in  estimated  costs  to  State. 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significantly  or  luiiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  29, 1997. 
A.  Stanley  Maibarg. 
Acting  Regional  Administrator. 
(FR  Ooc  97-24241  Filed  9-11-97;  8:45  ami 
—jjMO  ooog  wao  6>  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rTX36-1-«168;  FRL-5891-8) 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas;  Propose  Disapproval  of 
Revisions  to  the  State  Implementation 
Plan;  Ctwptar  IV,  Sections  114.1  and 
114.5 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
disapproval  of  SIP  revisions  Texas 
submitted  for  Regulation  IV,  30  TAC 
Chapter  114,  sections  114.1 
"M^ntenance  and  Operation  of  Air 
Pollution  Control  Systems  or  Devices 
Used  to  Control  Emissions  bom  Motor 
Vehicles"  and  114.5  "Exclusions  and 
Exceptions"  on  February  24,  1989, 
September  6,  1990,  and  July  13,  1993. 

The  EPA  is  acting  on  these  three 
previously  submitted  revisions  that 
relate  to  State  wide  antitampering 
provisions  and  exemptions  to 
antitampering  provisions  for  motor 
vehicles  or  motor  vehicle  engine 
emission  control  systems.  The  EPA  is 
proposing  disapproval  because  the 
States  antitampering  rules  are  not 
consistent  with  tlra  Clean  Air  Act  (the 
Act),  section  203(a)(3)  and  EPA 
tampering.prohibition  as  outlined  in 


EPA's  antitampering  Enforcement 
Policy,  MobUe  Source  Enforcement 
Memorandum  No.  lA. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
.  ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  Enviroiunental  Protection 
Agency.  Region  6, 1445  Ross  Avenue. 
Suite  700.  Dallas,  Texas  75202-2733. 
Copies  of  the  documents  about  this 
action  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  above  and  following 
locations.  Peraons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  leest  24  hours 
before  the  visiting  day. 

Envirorunental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  12100  Park  35  Circle. 
Austin,  Texas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Scoggins,  Air  Plaiming  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7354  or  via  e-mail 
at  scoggins.paul@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  6  address. 

SUPPtEMENTARY  INFORMATKM: 

L  Summary  of  State  Submittal 

On  February  24, 1989,  September  6, 
1990,  and  July  13. 1993,  EPA  received 
revisions  to  the  Texas  SIP  for  changes  to 
Regulation  IV,  30  TAC  Chapter  114, 
sections  114.1  and  114.5, 114.5,  and 
114.1  and  114.5  respectively.  In  their 
regulations,  Texas  adopted  specific 
measures  restricting  emission  control 
equipment  removal/modifications 
(antitampering)  and  exempting  or 
providing  exclusions  for  vehicles  from 
antitampering  requirements. 

The  Feder^  tampering  prohibition  for 
emission  control  equipment  for  motor 
vehicles  and  motor  vehicle  engines  is 
contained  in  section  203(a)(3)  of  the 
Act,  42  U.S.C.  7522(a)(3).  Section 
203(a)(3)(A)  of  the  Act  prohibits  "any 
person  from  removing  or  rendering 
inoperative  any  emission  control  device 
or  element  of  design  installed  on  or  in 
a  motor  vehicle  or  motor  vehicle  engine 
prior  to  its  sale  and  delivery  to  an 
ultimate  purchaser"  and  prohibits  "any 
peraon  from  knowingly  removing  or 
rendering  inoperative  any  such  device 
or  element  of  design  after  such  sale  and 
delivery  to  the  ultimate  purchaser." 
Mobile  Source  Enforcement 
Memorandum  No.  lA  provides 


guidance  on  what  is  a  violation  of 
section  203(a)(3). 

The  State  revision,  received  February 
24, 1989.  made  the  following  changes. 
Section  114.1  prohibits:  (1)  The  removal 
of  or  render  inoperative  any  system  or 
device  used  to  control  emissions  frt>m  a 
motor  vehicle  or  motor  vehicle  engine 
or  any  pari  thereof;  (2)  specifies  the 
conditions  for  the  acceptable  removal 
and/or  installation  of  vehicle  engines, 
catalytic  converters,  or  other  emission 
control  components;  (3)  prohibits 
leasing,  sale,  or  offer  to  sale  motor 
vehicles  that  have  tampered  emission 
control  equipment;  (4)  and  finally, 
establishes  sign  posting  requirements 
for  prohibitions. 

Section  114.5  exempts  from  the 
provisions  of  114.1:  (1)  Dual-fuel 
conversions  specified  by  the 
Department  of  Public  Safety  (DPS);  (2) 
vehicles  belonging  to  persons  being 
transferred  to  a  foreign  country  and 
specifies  associated  documentation 
requirements;  (3)  sales  or  offers  for  sale 
motor  vehicles  for  wholesale  transaction 
and  for  sales  or  trade-ins  from  an 
individual  to  a  vehicle  dealer  (4) 
Federal,  State  and  local  agencies  that 
sell  abandoned,  confiscated,  or  seized 
vehicles  and  vehicle  auction  facilities  if 
specific  conditions  are  satisfied. 

The  State  revision,  received 
September  9, 1990,  to  section  114.5 
exempts  all  dealer  transactions  that  do 
not  result  in  the  sale  of  a  tampered 
vehicle  to  an  individual  for  operation  on 
a  public  highway. 

The  State  revision,  received  on  July 
13, 1993,  made  the  following  changes. 
Section  114.1  addresses  the  replacement 
or  installation  of  aftermarket  alternative 
fuel  conversions  equipment  and  any 
other  system  or  device  relating  to 
emissions,  safefy  concerns  and 
antitampering.  Section  114.5  specifies 
conditions  for  granting  motor  vehicle 
and  motor  vehicle  engine  exclusions 
from  the  provisions  of  section  114.1. 
deletes  original  text  in  114.5(c)  to 
improve  consistency  with  section  114.1. 
and  redesignates  original  paragraphs. 

n.  Analysis  of  State  Submittal 

The  EPA  is  proposing  disapproval  of 
the  revisions  to  Texas  SIP  for  Texas 
Regulation  IV,  30  TAC  Chapter  114, 
sections  114.1  and  114.5  based  on  the 
following  inconsistencies.  Section  114.1 
(b)(4)  allows  replacement  or  installation 
of  any  system  or  device  (other  than 
catalytic  converters,  engines  and  the 
conversion  of  the  vehicle  to  alternative 
fuels,  which  are  handled  under  se)>arats 
subsections)  if:  The  system  or  device 
can  be  demonstrated  to  be  at  least  as 
effective  in  reducing  emissions  as  the 
original  equipment  This  rule  does  not 
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provide  how  the  above  demonstration 
will  be  made  nor  the  criteria  for  the 
demonstration.  Section  114.5(a)(1) 
allows  registered  farm  vehicles  used 
primarily  on  a  fiuin  or  ranch  to  remove 
or  make  inoperable  the  farm  vehicles  air 
pollution  control  system  or  device  used 
to  control  emissions  &om  the  farm 
vehicle.  This  exemption  is  contrary  to 
section  203(a)(3HA)  of  the  Act  and  EPA 
tamf>ering  prohibition  as  outlined  in 
Memorandum  No.  lA.  Section  114.5(c) 
allows  exclusion  from  tampering  laws 
by  petition  to  state  for  danger  to  person 
or  property.  The  EPA  has  never 
recognized  any  circumstances  that  merit 
removal  of  a  catalytic  converter  or  other 
emissions  controls  because  of  a  fire 
hazard  or  other  problem.  Again,  this  is 
contrary  to  the  Act  and  EPA  tampering 
prohibition.  In  addition,  section 
114.1(b)(3)  references  a  deleted  section 
and  section  114.1(e)  allows  dispensing 
of  leaded  gasoline  if  properly  labeled. 
The  Act  banned  the  dispensing  of 
leaded  gasoline  on  January  1, 1996. 

m.  Proposed  Action 

The  EPA  is  proposing  disapproval  of 
the  State  submitted  revisions  received 
on  February  21, 1989,  September  20. 
1990.  and  July  13.  1993.  for  Regulation 
IV.  30  TAG  Chapter  114.  sections  114.1 
and  114.5.  The  EPA  has  evaluated  the 
submitted  rules  and  has  determined  that 
they  are  not  consistent  with  the  Clean 
Air  Act,  and  EPA  tampering  prohibition. 

The  Regional  office,  with  EPAs  Office 
of  Mobile  Sources  has  initiated  efforts  to 
help  ensure  that  this  action  is  consistent 
with  the  Act  and  Memo  lA.  and  will  not 
interfere  with  any  applicable 
requirement  concerning  attainment  or 
any  other  applicable  requirem«it  of  the 
Act.  These  revisions  are  not  required  by 
the  Act.  Therefore,  this  proposed 
disapproval  action  does  not  impose 
sanctions  for  failure  to  meet  Act 
requirements. 

The  EPA  is  soliciting  public 
comments  on  the  proposed  action 
discussed  in  this  document  or  on  other 
relevant  matters.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rule  making  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
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relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
bom  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

The  EPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any 
preexisting  Federal  requirements  remain 
in  place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  and  impose  any  new 
Federal  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significandy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
disapproval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 


private  sector.  This  Federal  disapproval 
action  imposes  no  new  requirements. 
Accordingly,  no  additiond  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Sab)Bcts  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  11. 1997. 
ferry  Cliflbrd, 

Acting  Regional  Administrator. 
(FR  Doc.  97-24242  Filed  9-11-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[WT  Ooctet  No.  97-1t2;  FCC  97-303] 

Procedures  for  Reviewing  Requests 
for  Relief  From  State  and  Local 
Regulations  Pursuant  to  Section 
332(c)(7)(B)(v)  of  tt>e  Communications 
Act  of  1934 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  in  WT  Docket  No. 
97-192,  opens  a  new  proceeding  to 
establish  procedures  for  filing  and 
reviewing  requests  for  relief  from  state 
or  local  regulations  based  directly  or 
indirectly  on  the  environmental  effects 
of  RF  emissions. 

DATES:  Comments  are  due  October  9, 
1997.  Reply  comments  are  due  October 
24,  1997. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  A.  Maher,  Policy  and  Rules 
Branch,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
(202) 418-7240. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  NPRM, 
WT  Docket  97-192,  FCC  97-303, 
adopted  August  25, 1997.  and  released 
August  25, 1997.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti«et,  N.W., 
Washington.  D.C.,  and  also  may  be 


purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Sommaiy  of  the  Notice  off  Proposed 
Rulemaldng 

/.  Definitional  Issues 

1.  In  this  proceeding,  we  seek 
comment  on  proposed  procedures  for 
filing  and  reviewing  reqnests  filed 
pursuant  to  section  332(c)(7)(B)  (iv)-{v) 
of  the  Communications  Act  for  relief 
from  state  or  local  regulations  on  the 
placement,  construction  or  modification 
of  personal  wireless  service  facilities 
based  either  direcUy  or  indirectly  on  the 
environmental  effects  of  RF  emissions. 
As  the  siting  of  personal  wireless 
facilities  expands  and  numerous  new 
personal  wireless  service  providers  seek 
to  construct  their  facilities,  we 
anticipate  being  called  upon  more 
frequentiy  to  review  petitions  alleging 
that  a  state  or  local  government  has 
acted  or  failed  to  act  in  a  manner  that 

is  inconsistent  with  section  332(c)(7)(B) 
(iv)-(v).  Therefore,  we  believe  it  is 
appropriate  to  initiate  a  rulemaking 
proceeding  to  seek  comment  on  the 
procedures  we  should  adopt  for 
reviewing  section  332(cM7)(B)  (ivHv) 
petitions. 

2.  On  August  1, 1996,  we  issued  our 
Report  and  Order  in  ET  Docket  No.  93- 
62,  61  FR  41006,  August  7, 1996, 
wherein  we  revised  our  RF  emissions 
guidelines  in  response  to  Congress' 
mandate  in  section  704(b)  of  the 
Telecommujiications  Act.  In  the  Report 
and  Order,  we  first  considered  the 
implementation  of  section 
332(c)(7)(B)(iv)  when  we  sought  to 
determine  the  definition  of  the  term 
"personal  wireless  service  facilities." 
Congress  specifically  defined  this  term 
in  section  332(c)(7)(C)(i)  of  die 
Communications  Act  to  mean: 
"commercial  mobile  services, 
imlicensed  wireless  services,  and 
common  carrier  wireless  exchange 
access  services."  This  section  does  not 
provide  specific  authority  for  the 
Commission  to  preempt  state  or  local 
regulations  relating  to  RF  emissions  of 
communications  services  other  than 
those  specifically  defined  in  the  statute. 
Therefore,  we  declined  to  consider  the 
preemption  of  state  and  local 
regulations  relating  to  RF  emissions 
involving  broadcast  or  other 
communications  facilities. 

3.  The  Electromagnetic  Energy 
Association  filed  a  petition  for 
reconsideration  of  our  Report  and  Order 
requesting  that  a  broader  RF  preemption 
policy  be  adopted  for  all  services.  The 


Second  Memorandum  Opinion  and 
Order  in  ET  Docket  No.  93-62,  declined 
to  take  that  approach  or  to  consider 
granting  relief  from  state  and  local 
regulations  relating  to  RF  emissions  for 
facilities  other  than  those  of  "personal 
wireless  services"  as  set  forth  in  section 
332(c)(7)(B)(iv)  of  the  Communications 
Act.  Congress  provided  a  clear 
definition  of  this  term  in  section. 
332(c)(7)(C)(i)  of  the  Communications 
Act,  and  we  find  that  definition  is 
appropriate  when  determining  whether 
to  consider  a  request  for  relief  filed 
under  section  332(c)(7)(B)(v)  of  the 
Communications  Act. 

4.  As  a  preliminary  matter,  before 
considering  procedures  to  review 
requests  for  relief  under  section 
332(c)(7)(6)(v)  of  the  Communications 
Act,  we  sec^  comment  concerning  the 
defiinition  of  certain  terms  contained  in 
this  section.  For  example.  Congress  did 
not  define  the  terms  "final  action"  or 
"failure  to  act"  as  they  appear  in  section 
332(c)(7)(B)(v)  of  the  Commimications 
Act.  In  the  Confereiwe  Report,  however, 
"final  action"  is  defmed  as  final 
administrative  action  at  the  state  or 
local  government  level  so  that  a  party 
can  commence  action  under  section 
332(c)(7)(B)(v)  rather  than  waiting  for 
the  exhaustion  of  any  independent 
remedy  otherwise  required.  We 
understand  this  to  mean  that,  for 
example,  a  wireless  provider  could  seek 
relief  from  the  Commission  frt)m  an 
adverse  action  of  a  local  zoning  board  or 
commission  while  its  independent 
appeal  of  that  denial  is  pending  before 

a  local  zoning  board  of  appeals.  We 
propose  to  adopt  this  definition  of  "final 
action"  for  the  purpose  of  determining 
whether  a  state  or  local  regulation  is 
ripe  for  review  under  section 
332(c)(7)(B)(v)  and  we  seek  comment  on 
this  definition. 

5.  In  addition,  while  Congress 
provided  no  specific  definition  of  the 
term  "fail\u«  to  act,"  under  section 
332(c)(7)(B)(u)  of  the  Communications 
Act,  decisions  regarding  personal 
wireless  service  facilities  siting  are  to  be 
rendered  in  a  reasonable  period  of  time, 
taking  into  account  the  nature  and  scope 
of  each  request  If  a  request  for 
placement  of  a  personal  wireless  service 
facility  involves  a  zoning  variance  or  a 
public  hearing  or  comment  process,  the 
Conference  Report  states  that  the  time 
period  for  rendering  a  decision  Mrill  be 
the  usual  period  under  such 
circumstances.  Ccagress  also  stated  that 
it  did  not  intend  to  confer  preferential 
treatment  upon  the  personal  wireless 
service  industry  in  the  processing  of 
requests,  or  to  subject  that  industry's 
requests  to  anything  but  the  generally 
applicable  time  frames  for  zoning 


decisions.  Therefore,  we  propose  to 
determine  whether  a  state  or  local 
government  has  "failed  to  act"  on  a 
case-by-case  basis  taking  into  account 
various  factors  including  how  state  and 
local  governments  typically  process 
other  facility  siting  requests  and  other 
RF-related  actions  by  these 
govenmients.  We  seek  comment  on  the 
average  length  of  time  it  takes  to  issue 
various  types  of  siting  permits,  such  as 
building  permits,  special  or  conditional 
use  permits,  and  zoning  variances  and 
whether  additional  time  is  needed  when 
such  permits  are  subject  to  a  formal 
hearing. 

6.  Furthmnore,  we  seek  comment  on 
whether  the  Commission  should  grant 
relief  from  a  final  action  or  failure  to  act 
based  only  partially  on  the 
environmental  effects  of  RF  emissions. 
We  believe  that  state  and  local 
regulations  do  iu>t  have  to  be  based 
entirely  on  the  environmental  effects  off 
RF  emissions  in  ordw  for  decisions  to 
be  reviewed  by  the  Commission.  The 
Conference  Report  stated  that,  in  order 
to  be  reviewed  pursuant  to  section 
337(c)(7KB)(v)  of  the  Communications 
Act,  such  regulations  may  be  based 
either  directly  or  indirectiy  on  the 
enviroiunental  effects  of  RF  emissions. 
However,  the  Conference  Report  did  not 
define  the  term  "indirectly."  We  seek 
comment  as  to  how  we  should  define 
this  teem.  We  propose  to  examine  such 
determinations  on  a  case-by-case  basis 
and  to  preempt,  where  applicable,  only 
that  portion  of  an  action  or  failure  to  act 
that  is  based  on  RF  emissions  and  to 
permit  the  adversely-affected  party  to 
seek  relief  from  the  remainder  of  the 
state  or  local  regulation  for  which  the 
Commission  does  not  have  authority  to 
grant  relief  from  the  appropriate  federal 
or  state  court.  We  may  act  in  an 
advisory  capacity  in  those  areas  where 
the  Commission  does  not  have  specific 
preemption  authority  and  provide  the 
court  with  our  expert  opinion,  as 
requested  by  the  court  or  parties. 

7.  We  tentatively  conclude  that  we 
have  the  authority  to  review  state  and 
local  regulations  that  appear  to  be  based 
upon  RF  concerns  but  for  which  no 
formal  justification  is  provided.  For 
example,  in  response  to  the  CTIA  Letter, 
the  WTB  considered  a  hypothetical  case 
where  a  county  denied  a  wireless 
provider's  application  for  a  conditional 
use  permit.  A  significant  portion  of  the 
record  in  the  hypothetical  local 
proceeding  centered  on  the 
environmental  effects  of  RF  emissions. 
Although  the  local  government  entity 
did  not  refer  to  these  concerns  in  its 
decision  denying  the  permit,  it  did 
reference  community  opposition  which 
was  largely  based  upon  these  concerns. 
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The  WTB  advised  that,  under  the 
circumstances,  tL    decision's  citation  to 
community  opposition  as  a  ground  for 
denial  suggested  that  the  decision  may, 
in  £Bct.  have  been  based  on 
environmental  concerns.  To  the  extent 
that  the  evidence  in  such  a  hypothetical 
case  established  that  the  decision  was 
based  either  directly  or  indirectly  on 
such  impermissible  considerations  and 
the  evidence  did  not  establish  non- 
compliance with  the  Commission's 
regulations,  the  WTB  believed  that  the 
decision  would  apparendy  be 
inconsistent  with  section 
332(c)(7)(B)(iv).  In  addition,  we  note 
that,  pursuant  to  section  332(c)(7XBKui) 
of  the  Communications  Act,  state  and 
local  decisions  concerning  the  siting  of 
personal  wireless  facilities  «e  to  be  in 
writing  and  supported  by  substantial 
evidence  contained  in  a  written  record. 
Therefore,  we  seek  comment  on  our 
tentative  conclusion  to  giant  relief  to 
licensees  or  personal  wireless  service 
Eacilities  &om  state  and  local  regulations 
of  persona]  wireless  facilities  banod 
upon  concerns  of  the  environmental 
effects  of  RF  emissions  even  if  there  is 
no  formal  justification  provided  for  the 
decision  if  there  is  evidence  to  support 
the  conclusion  that  concerns  over  RF 
emissions  constituted  the  basis  for  the 
regulation. 

8.  Finally,  we  seek  comment  on 
whether  our  authority  under  section 
332(cK7)(BKv)  to  preempt  state  and 
local  actions  that  are  based  on  concerns 
over  RF  emissions  extends  to  private 
entities'  efibrts  to  limit  the  placement, 
construction,  and  modification  of 
personal  wireless  service  facilities.  We  - 
recognize  that  wireless  providers, 
especially  new  services  such  as  the 
"wireless  local  loop."  may  encounter 
restrictions  by  non-governmental 
entities,  such  as  homeowner 
associations  and  private  land  covenants, 
that  could  prove  to  be  an  impediment  to 
their  ability  to  deploy  their  services.  We 
seek  to  determine  whether  such  entities 
would  fall  under  the  definition  of  "state 
or  local  government  or  any 
instrumentality  thereof  as  that  term  is 
used  in  section  332(c)(7)(B)(v)  of  die 
Communications  Act  and  whether 
decisions  by  private  entities  should  be 
subject  to  Commission  review. 

n.  Dnnonstnition  of  RF  Compliance 

9.  Section  332(c)(7)(B)(iv)  of  die 
Communications  Act  states  that  "(njo 
state  or  local  government  or 
instrumentality  thereof  may  regulate  the 
placement,  construction,  and 
modification  of  personal  wireless 
service  facilities  on  the  basis  of  the 
environmental  effects  of  radio  frequency 
emissions  to  the  extent  that  such 


focilities  comply  with  the  Commission's 
regidations  concerning  such  emissions." 
Neither  the  text  of  the  Act  nor  the 
legislative  history  indicates  to  what 
extent  localities  are  permitted  to  request 
that  personal  wireless  service  providers 
demonstrate  compliance  with  our  RF 
guidelines.  LSGAC  argues  that  Act 
preserves  the  authority  of  state  and  local 
governments  to  ensure  that  personal 
wireless  service  facilities  comply  with 
the  Commission's  RF  emission 
regulations.  We  recognize  that  it  is 
reasonable  for  state  and  local 
governments  to  inquire  as  to  whether  a 
specific  personal  wireless  service 
facility  will  comply  with  our  RF 
emissions  guidelines.  LSGAC  contends 
that  local  offici4ls  must  be  able  to  assure 
their  constituents  that  compliance  with 
the  Commission's  RF  regulations  will  be 
monitored.  LSGAC  recommends  that  the 
Commission  adopt  a  mutually 
acceptable  RF  testing  and 
documentation  mechanism  diat 
providers  and  local  authorities  may  use 
to  demonstrate  compliance  with  RF 
radiation  limits.  We  tentatively  agree 
with  LSGAC's  recommendation, 
howaver,  we  befieve  that  there  should 
be  some  limit  as  to  the  type  of 
information  that  a  state  or  local 
authority  may  seek  from  a  personal 
wireless  service  provider.  The  type  of 
information  may  vary  defending  upon 
how  the  personal  wireless  service 
facility  is  classified  under  our 
environmental  rules.  Under  the 
procedural  guidelines  adopted  in  the 
Report  and  Order  and  modified  in  the 
Second  Memorandum  Opinion  and 
Order  in  this  proceeding,  proposed 
wireless  facilities  may  be  considered 
either  (1)  Environmental  actions 
requiring  the  submission  of  an 
Environmental  Assessment  (EA);  (2) 
actions  that  do  not  require  such  an 
assessment  but  nevertheless  require 
routine  RF  emissions  evaluation  by  the 
Commission;  or  (3)  actions  that  are 
categorically  excluded  bom  routine  RF 
emissions  evaluation  based  upon  their 
height  above  ground  level  or  their  low 
operating  power.  Facilities  that  are 
categorically  excluded  must  comply 
with  the  substantive  RF  emissions 
guidelines;  however,  because  they  are 
extremely  unlikely  to  cause  routine 
exposure  that  exceeds  the  guidelines, 
applicants  for  such  facilities  are  not 
required  to  perform  any  emissions 
evaluation  as  a  condition  of  license, 
unless  sp)ecifically  ordered  to  do  so  by 
the  Commission.  Given  these 
environmental  classifications,  we  seek 
comment  on  two  alternative  showings 
that  would  be  permissible  for  local  and 
state  governments  to  request  personal 


wireless  providers  submit  as  part  of  the 
local  approval  process. 

10.  Under  the  first  alternative,  we 
propose  a  more  limited  showing.  For 
personal  wireless  service  facilities  that 
were  categorically  excluded  &t>m 
routine  Commission  evaluation,  state 
and  local  authorities  would  only  be 
allowed  to  request  that  the  personal 
wireless  provider  certify  in  writing  that 
its  proposed  facility  will  comply  with 
the  Commission's  RF  emissions 
guidelines.  In  the  case  of  facilities  that 
were  not  categorically  excluded,  state  or 
local  authorities  would  be  limited  to 
requesting  copies  of  any  and  all 
documents  related  to  RF  emissions 
submitted  to  the  Commission  as  {>art  of 
the  licensing  process.  We  seek  comment 
on  this  limited  showing  and  how  a  state 
or  local  authority  would  be  able  to  seek 
relief  bom  a  licensee  that  falsely 
certifies  its  facility  complies  or  will 
comply  with  our  RF  emissions 
guidelines. 

11.  Alternatively,  we  ask  for  comment 
on  whether  to  adopt  a  more  detailed 
showing.  We  believe,  however,  that  this 
alternative  can  be  workable  only  if  we 
adopt  uniform  standards  for  such  a 
demonstration  that  would  be  rqarded 
as  sufficient  by  all  state  and  local 
governments  for  demonstrating 
compliance  with  the  RF  guidelines.  We 
propose,  once  again,  for  facilities  that 
wore  not  categorically  excluded,  that 
state  or  local  authorities  would  be 
limited  to  requesting  copies  of  any  and 
all  documents  related  to  RF  emissions 
submitted  to  the  Commission  as  part  of 
the  licensing  process.  For  facilities  that 
were  categorically  excluded,  we  propose 
that  the  state  and  local  governments  be 
permitted  to  request  that  the  personal 
wireless  service  provider  submit  a 
demonstration  of  compliance.  We  ask 
for  comments  on  the  criteria  for  such  a 
demonstration  of  compliance.  We  seek 
to  develop  a  showing  that  would  impose 
a  minimal  burden  on  service  providers, 
while  satisfying  legitimate  state  and 
local  government  interests.  In  addition, 
we  seek  to  determine  which  party 
should  be  required  to  pay  for  the 
preptuation  of  the  demonstration  of 
compliance.  LSGAC  contends  that  local 
taxpayers  should  not  bear  the  costs  of 
investigations  taken  by  state  and  local 
governments  to  determine  compliance 
*vith  the  Commission's  RF  regulations. 
12.  While  this  proceeding  is  pending, 
we  believe  that  it  would  be  beneficial  to 
personal  wireless  service  providers  and 
state  and  local  governments  for  us  to 
provide  some  policy  guidance  as  to 
what  information  we  believe  a  carrier 
should  be  obligated  to  provide  to 
demonstrate  to  localities  that  its 
"facilities  comply  with  the 


Commission's  regulations  concerning 
such  (RF)  emissions"  as  stated  in 
section  332(c)(7)(B)(iv)  of  die   / 
Communications  Act.  We  therefore  are 
providing  a  non-binding  policy 
statement  as  to  the  circumstances  in 
which  we  would  be  less  likely  to  find 
such  information  requests  to  be 
inconsistent  with  section 
332(c)(7)(B)(iv).  We  believe  that  such  a 
statement  will  provide  much  needed 
guidance  to  state  and  local  governments 
on  the  issue  of  RF  compliance  and 
would  greatly  expedite  the  siting  of 
personal  wireless  service  facilities 
pending  our  adoption  of  final  nUes 
herein.  We  are  concerned  that  state  and 
local  governments  may  delay  the  siting 
of  fodlities  based  upon  concerns  about 
the  effects  of  RF  emissions  and  a 
carrier's  compliance  with  our  RF 
guidelines.  As  the  record  in  the  RF 
emissions  proceeding  indicated,  several 
states  have  been  adopting  their  own  RF 
regulations  in  an  effort  to  resolve  these 
concerns.  As  a  residt  of  such  actions, 
wireless  facilities  that  otherwise  comply 
with  federal  RF  emissions  guidelines  are 
experimicing  delays  as  state  and  local 
officials  search  for  methods  to  assess 
such  compliance.  Conversely,  personal 
wireless  service  providers  cite  to  our  RF 
ndes  and  conclude  that  they  shoxdd  not 
be  required  to  submit  any  information 
about  RF  compliance  as  part  of  the  local 
approval  process.  Therefore,  we  believe 
that  providing  guidance  as  to  the  types 
of  RF  information  a  state  or  local 
government  may  request  will  provide 
both  sides  a  much-needed  measure  of 
certainty  because  state  and  local 
governments  would  know  certain  types 
of  RF  information  they  could  request  in 
this  interim  period  without  concern  that 
their  actions  would  be  subsequenUy 
preempted  by  the  Conamission. 
Similarly,  personal  wireless  service 

Eroviders  would  understand  what  we 
elieve  is  reasonable  for  state  and  local 
governments  to  request. 

13.  We  believe  that,  pending  adoption 
of  final  rules,  we  would  not  preempt 
state  and  local  government  requests  that 
personal  wireless  service  providers 
submit,  as  part  of  their  application  to 
place,  construct,  or  modify  a  personal 
wireless  service  facility,  the  more 
detailed  demonstration  of  RF 
compliance  set  forth  in  our  second 
alternative  above.  However,  at  the 
present  time,  we  believe  that  this  level 
of  information  should  be  the  most  that 
a  state  or  local  government  should  be 

Ermitted  to  request  and  we  would  be 
ely  to  find  that  information  requests 
that  exceed  this  level  are  inconsistent 
with  section  332(c)(7)(B)(iv)  of  die 
Communications  Act.  The  type  of 
draaonstration  that  could  be  requested 


by  the  state  or  local  government  woidd 
depend  on  how  the  facility  was 
classified  under  the  Commission's 
environmental  categories.  For  those 
facilities  that  are  not  categorically 
excluded  from  routine  environmental 
processing,  as  set  forth  in  §  1.1306  of  the 
rules,  we  would  be  less  likely  to 
preempt  state  or  local  authorities  that 
simply  request  copies  of  all 
environmental  documents,  such  as  the 
Environmental  Assessment  or 
evaluation,  that  were  submitted  to  the 
Commission  as  part  of  the  licensing 
process.  For  those  facilities  that  were 
categorically  excluded,  we  would  be 
less  likely  to  preempt  state  and  local 
authorities  that  simply  request  that  the 
personal  wireless  service  provider 
submit  a  uniform  demonstration  of 
compliance  with  the  Commission's  RF 
guidelines.  We  believe  that  a  uniform 
demonstration  of  compliance  should 
consist  of  a  written  statement  signed  by 
the  personal  wireless  service  provider  or 
its  representative  and  should  conform  to 
our  rules  on  truthfulness  of  vmtten 
statements,  subscription  and 
verificaticm.  We  believe  that  the 
following  information  should  also  be 
contained  in  the  uniform  demonstration 
of  RF  compliance  to  be  filed  for 
facilities  that  were  categorically 
excluded: 

(1)  A  statement  that  the  proposed  or 
existing  transmitting  facility  does  or  will 
comply  with  FCC  radio  frequency  emission 
guidelines  for  both  general  population/ 
uncontrolled  exposures  and  occupational/ 
controlled  exfwsures  as  defined  in  the  rules. 

(2)  A  statement  or  explanation  as  to  bow 
the  personal  wireless  service  provider 
determined  that  the  transmitting  facility  will 
comply,  e.g.,  by  calculational  methods,  by 
computer  simulaUons,  by  actual  field 
measurements,  etc.  Actual  values  for 
predicted  exf)osure^hould  be  provided  to 
mrther  support  the  statement.  An  exhaustive 
record  of  all  possible  exptosure  locations  is 
not  necessary,  but,  for  example,  the  "worst 
case"  exposure  value  in  an  accessible  area 
could  be  mentioned  as  showing  that  no 
exposures  would  ever  be  greater  than  that 
level.  Reference  should  be  given  to  the  actual 
FCC  exposure  limit  or  limits  relevant  for  the 
particular  transmitting  site. 

(3)  An  explanation  as  to  what,  if  any, 
restrictions  on  access  to  certain  areas  will  be 
maintained  to  ensure  compliance  with  the 
public  or  occupational  exposure  limits.  This 
includes  control  procedures  that  are 
established  for  workers  who  may  be  exposed 
as  a  result  of  maintenance  or  other  tasks 
related  to  their  jobs. 

(4)  A  statement  as  to  whether  other 
signiHcant  transmitting  sources  are  located  at 
or  near  the  transmitting  site,  and,  if  required 
by  the  rules,  whether  their  RF  emissiohs 
were  considered  in  determining  compliance 
at  the  transmitting  site. 

14.  We  stress  that  the  above-ouUined 
policies  concerning  the  demonstration 
of  RF  compliance  are  non-binding^and 


are  merely  provided  as  guidance 
pending  the  final  outcome  of  this 
proceeding.  Should  a  state  or  local 
government  request  that  a  personal 
vrireless  service  provider  submit  RF 
information  that  is  consistent  with  otir 
above-outlined  policies,  we  would  be 
less  likely  to  find  its  action  to  be 
inconsistent  with  section 
332(c)(7](B](iv)  of  the  Conununications 
Act.  However,  we  stress  that  we  wUl 
continue  to  evaluate  each  request  for 
relief  that  is  filed  concerning  state  and 
local  RF  regulations  and  we  will 
determine,  on  a  case  by-case  basis, 
whether  such  regidations  are  consistent 
with  section  332(c)(7)(B)(iv). 

15.  In  addition,  we  seek  comment  as 
to  whether  the  more  detailed  showing 
that  we  proposed  as  one  of  the  two 
alternatives  above  should  include  the 
above  outlined  criteria.  We  believe  that 
the  criteria  set  forth  above  should 
provide  sufficient  information  to 
constitute  the  more  detailed  showing  of 
RF  compliance  while  imposing  a 
minimum  burden  on  personal  wireless 
service  providers.  We  seek  to  detennine 
whether  additional  information,  not 
currenUy  included  above,  is  necessary 
to  demonstrate  compliance  or  whether 
any  of  the  above-outlined  elmnents  are 
too  broad  or  unnecessary. 

m.  General  Procedurea  Cor  Reviewing 
Requests  for  Relief 

16.  We  seek  comment  on  the 
following  proposed  procedures  for 
reviewing  requests  for  relief  filed  under 
section  332(c)(7)(B)(v)  of  die 
Commimications  Act.  We  propose  that 
parties  seeking  relief  file  a  request  for 
declaratory  ruling  pursuant  to  §  1.2  of 
the  Commission's  Rules,  asking  that  the 
Commission  review  the  state  or  local 
regulation  and  grant  appropriate  reliet 
Sections  1.45  through  1.49  of  the 
Commission's  Rules,  concerning  the 
filing  of  pleadings  and  responsive 
pleadings,  shall  be  applicable  with 
respect  to  such  requests.  We  propose 
that  a  copy  of  the  request  be  served  on 
the  state  or  local  authority  that  took  the 
action  or  failed  to  take  the  action  against 
which  relief  is  sought. 

17.  We  also  seek  comment  on  the 
following  method  for  providing 
comment  on  such  requests.  We  seek 
comment  on  whether  we  shoidd  limit 
participation  in  the  proceeding  to  only 
those  interested  parties  able  to 
demonstrate  standing  to  participate  in 
the  proceeding.  Section  332(c)(7)(BKv) 
of  the  Communications  Act  states  that 
requests  for  relief  may  be  filed  by  any 
"person  adversely  affected."  We  seek 
comment  on  the  definition  of  "jverson 
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adversely  afiiacted.  "  and  how  we  should 
determine  whether  an  entity  has 
standing  to  participate  in  the 
preemption  proceeding.  We  find  that 
limiting  the  number  of  parties 
participating  in  the  proceeding  to  only 
those  that  are  "adversely  affected"  will 
reduce  the  possibility  of  frivolous 
filings,  and  expedite  the  processing  of 
preemption  requests.  We  seek  comment 
on  this  proposed  procedure. 

fV.  Retniltable  Presumption  of      - 
Compliance 

18.  We  tentatively  conclude  that  we 
should  adopt  a  rebuttable  presumption 
that  would  operate  when  reviewing 
requests  for  relief  from  state  and  local 
actions  under  section  332(c)(7)(B)(v). 
Under  such  a  procedure,  we  would 
•  presiune  that  personal  wireless  facilities 
will  comply  with  our  RF  emissions 
guidelines.  The  state  or  local 
government  would  have  the  burden  of 
overcoming  t^  presumption  by 
demonstrating  that  the  facility  in 
question  does  not  or  will  not.  in  fact, 
comply  with  our  RF  guidelines.  We 
believe  that  such  a  presumption  would 
be  consistent  with  Commission  practice. 
Generally,  we  presume  that  licensees 
are  in  compliance  with  our  rules  unless 
presented  with  evidence  to  the  contrary. 
In  addition,  applicants  for  personal 
wireless  services  must  certify  in  their 
applications  that  they  will  comply  with 
all  of  the  Commission's  rules,  including 
the  RF  guidelines.  With  respect  to 
providers  of  "unlicensed  wireless 
services."  we  tentatively  conclude  that 
it  would  be  consistent  with  Commission 
practice  to  presume  that  they  are  in 
compliance  with  our  RF  guidelines 
because  such  providers  must  employ 
type-accepted  equipment  that  complies 
with  our  RF  guidelines.  Therefore,  we 
seek  comment  on  whether  we  should 
presume  that  personal  wireless  facilities 
are  in  compliance  with  our  RF 
guidelines,  and  whether  we  should 
grant  relief  from  state  or  local  actions 
that  prevent  the  construction  of  such 
fiMnlities  when  such  actions  are  based 
on  RF  concerns.  We  remain  sensitive,  of 
course,  to  the  concerns  of  state  and  local 
governments  and  we  encourage  state 
and  local  governments  to  submit 
comments  explaining  how  such  a 
presumption  might  effect  them.  We 
encourage  state  and  local  governments, 
including  LSGAC,  to  file  comments  on 
the  NPRM.  We  specifically  request 
comment  in  the  interest  of  minimiTHng 
any  potential  adverse  affect  the 
establishment  of  a  rebuttable 
presiunption  may  have  on  state  and 
local  authorities'  ability  to  ensure  the 
health  and  safety  of  their  citizens. 


19.  We  have  utilized  a  rebuttable 
presumption  in  other  contexts  similar  to 
this  one.  In  our  proceeding  concerning 
preemption  of  local  zoning  regulation  of 
satellite  earth  stations,  we  adopted  a 
rebuttal  presumption  that  state  and  local 
regulation  of  small  antennas  is 
presumed  unreasonable.  If  the  state  or 
local  government  objects  to  a  request  to 
preempt  its  action,  then  it  is  permitted 
to  rebut  the  presumption  by 
demonstrating  the  necessity  of  the 
regulation  for  health  and  safety  reasons. 
In  the  rulemaking  we  conducted 
concerning  access  to 
telecommunications  equipment  and 
services  by  persons  with  disabilities,  we 
adopted  a  rebuttable  presumption  that, 
by  a  date  certain,  all  workplace  non- 
common  area  telephones  would  be 
hearing  aid  compatible.  We  found  that 
the  rebuttable  presumption  approach 
would  relieve  employers  crfthe  need  to 
field-test  and  identify  whether  their 
telephones  are  hearing  aid  compatible. 
This  presumption  can  be  rebutted,  on  s 
telephone-by-telephone  basis,  by  any 
person  legitimately  on  the  premises  who 
identifies  a  particular  telephone  as  non- 
hearing  aid  compatible.  Finally,  in  our 
proceeding  concerning  the  improvement 
of  the  quality  of  the  AM  broadcast 
service,  we  adopted  a  rebuttable 
presumption  of  compliance  with  our ' 
newly-adopted  emission  limits  and  we 
did  not  require  that  AM  station 
licensees  conduct  periodic  emission 
measureinents.  However,  this 
presiunption  could  be  rebutted  by 
technical  evidence  (e.g.,  spectrum 
analyzer  measurement  results)  of  non- 
compliance. In  each  of  these  cases,  we 
adopted  a  presumption  and  then 
permitted  the  presumption  to  be 
rebutted  when  present^  with  contrary 
evidence.  We  seek  comment  as  to 
whether  we  should  adopt  a  similar 
rebuttable  presumption  for 
consideration  of  preemption  requests 
filed  pursuant  to  section  332(cK7)(BKv) 
of  the  Communications  Act 

V.  Operation  of  Presumption 

20.  We  recognize  that  some  wireless 
services  are  licensed  on  a  geographic 
area  basis  only  and  that  our  wireless 
rules  do  not  provide  for  the  licensing  of 
individual  tower  or  anteima  facilities. 
There  may  be  a  concern  that  individual 
facilities  do  not,  in  fact,  comply  with 
our  RF  guidelines.  Moreover,  certain 
personal  wireless  services  may  be 
provided  via  low-power,  unlicensed 
devices.  Therefore,  we  believe  that  it  is 
appropriate  to  permit  interested  parties 
to  rebut  the  presumption  of  compliance. 
We  seek  comment  on  the  procedures  we 
should  adopt  to  permit  the  presentation 
of  such  a  rebuttal  showing.  We  propose 


limiting  the  consideration  of  such 
presentations  to  only  those  parties  that 
are  abje  to  demonstrate  that  they  are 
"interested  parties"  or  that  otherwise 
demonstrate  that  they  have  standing  to 
participate  in  the  proceeding.  We 
propose  that,  in  order  to  rebut  the 
presiunption.  intmested  parties  would 
bear  the  initial  burden  of  proof  and 
would  be  required  to  demonstrate  that 
a  particular  Cacility  does  not  in  fact 
comply  with  oui  RF  limits.  Such  a 
demonstration  of  noncompliance  could 
include,  but  would  not  be  limited  to:  (1) 
The  interested  party  demonstrating  that 
the  personal  wireless  service  provider  is 
or  would  be  operating  without  a  valid 
Commission  authorization;  (2)  the 
interested  party  submitting  an 
Environmental  Assessment  with 
detailed  RF  measurements  or 
calculations  that  demonstrates  that  the 
Commission's  RF  exposure  guidelines 
for  controlled  or  imcontrolled 
sBviroameots  is  or  would  be  exceeded 
in  the  disputed  area,  or  (3J  the 
interested  party  demonstrating  that  the 
licensee's  operation  otherwise  may  not 
comply  with  the  Commission's  RF 
exposure  guidelines.  The  Commission 
shall  examine  this  showing  and 
determine  whether  the  interested  party 
has  made  a  prima  facie  case  for 
noncompliance.  If  the  interested  party 
fails  to  make  a  prima  facie  case  for 
noncompliance,  then  we  would  preempt 
the  state  or  local  regulation.  If  a  prima 
facie  case  for  noncompliance  is  made, 
then  the  burden  of  proof  would  shift  to 
the  personal  Mrireless  provider  to 
demonstrate  that  its  facility  would 
comply  with  the  RF  limits.  Should  we 
find  that  the  facility  in  question  does 
not  comply  with  our  RF  limits  or  should 
the  personal  wireless  service  provider 
fail  to  respond,  we  would  not  grant 
relief  from  the  state  or  local  regulation 
and  we  would  initiate  an  enforcement 
proceeding  to  ensure  compliance  with 
our  RF  guidelines.  If,  after  examination 
of  the  personal  wireless  service 
provider's  response,  we  find  that  the 
hcility  does  comply  with  our  RF  limits, 
then  we  would  preempt  the  state  or 
local  regulation.  Should  the  personal 
wireless  provider  modify  its  focility  to 
comply  with  the  RF  emissions 
guidelines,  we  propose  allowing  the 
provider  to  file  subsequent  requests  for 
relief.  In  addition,  we  tentatively 
propose  that  both  the  wireless  provider 
and  the  interested  parties  be  permitted 
to  seek  review  of  final  Commission  and 
delegated  authority  actions  taken 
pursuant  to  section  332(c)(7)(B)(v)  of  the 
Communications  Act  via  the  review 
procedures  set  forth  in  our  rules  and  the 


Conmiunications  Act.  We  seek  comment 
on  these  procedures. 

21.  We  Delieve  that  allowing 
interested  parties  to  rebut  the 
presumption  of  compliance  will  provide 
a  balanced  method  for  resolving  section 
332(c)(7)(B)(v)  proceedings.  We  seek 
comment  as  to  whether  sudi  a 
procedure  is  appropriate  and  whether 
there  are  other  methods  an  interested 
party  might  employ  to  demonstrate  its 
contention  that  a  personal  wireless 
facility  does  not  or  will  not  comply  with 
the  RF  emissions  guidelines. 

22:  We  believe  mat  the  procedures  we 
propose  herein  provide  a  fait  and 
balanced  approach  to  reviewing 
requests  for  relief  from  state  and  local 
regulations  based  on  the  effects  of  RF 
emissions  filed  pursuant  to  section 
332(c)(7)(B)(v)  of  the  Conunimications 
Act.  'These  procedures,  if  adopted, 
would  provide  interested  parties  with 
the  opportunity  to  present  their  views  to 
the  Commission  and  for  the 
Commission  to  carefully  review  requests 
for  relief  in  an  expedited  fashion.  We 
view  this  proceeding  as  another 
important  step  in  our  raigoing  efforts  to 
assist  in  the  resolution  of  state  and  local 
disputes  concerning  the  siting  of 
personal  wireless  service  facilities  and 
to  provide  expert  guidance  and  input  on 
these  important  matters. 

VI.  Procedural  Matters 

i.  Regulatory  Flexibility  Act 

23.  An  Initial  Regulatory  Flexibility 
Analysis  for  the  NPRM  in  WT  Docket 
No.  97-192  appears  below.  As  required 
by  section  603  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  603.  the 
Commission  has  prepared  the  Initial 
Regulatory  Flexibili^  Analysis  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 
Written  public  comments  are  requested 
on  the  Initial  Regulatory  Flexibility 
Analysis.  In  order  to  fulfill  the  mandate 
of  the  Ccmtract  with  America 
Advancement  Act  of  1996  regarding  the 
Final  Regulatory  Flexibility  Analysis  we 
ask  a  number  of  questions  in  our  Initial 
Regulatory  FlexibiUty  Analysis 
regarding  the  prevalence  of  small 
businesses  that  may  be  impacted  by  the 
proposed  procedures.  Comments  on  the 
Initial  Regulatory  Flexibility  Analysis 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  NPRM.  but  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
NPM1.  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 


Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a). 

24.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603, 
the  Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in 
this  NPRM.  Written  public  comments 
are  requested  on  the  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NPRM  as  provided 
in  the  NPRM. 

25.  Reason  for  Action:  This 
rulemaking  proceeding  was  initiated  to 
secure  comment  on  procediues  for 
reviewing  requests  for  relief  of  State  and 
local  regulations  concerning  the  siting 
of  personal  wireless  service  facilities 
that  are  based  on  the  environmental 
effects  of  RF  emissions  pursuant  to 
section  332(c)(7)(B)(v)  of  the 
Communications  Act.  This  section  of 
the  Communications  Act  was  created 
with  the  passage  of  section  704  the 
Teleconunimications  Act  of  1996. 

26.  Objectives:  The  procedures  set 
forth  in  the  NPRM  are  designed  to 
provide  a  balanced  method  for 
reviewing  requests  for  relief  and  to 
ensure  that  personal  wireless  service 
providers  are  permitted  to  seek  the  full 
relief  afforded  them  under  the 
Communications  Act.  At  the  same  time, 
the  Commission  seeks  to  provide  an 
opportimity  for  interested  parties  to 
argue  that  a  specific  wireless  facility 
will  ncrt  comply  with  the  Commission's 
RF  guidelines.  In  addition,  the 
Commission  believes  that  the 
procedures  adopted  as  a  result  of  this 
proceeding  will  allow  for  expedited 
review  of  requests  for  reUef,  as  well  as, 
much-needed  guidance  on  this 
important  issue. 

27.  Legal  Basis:  The  proposed  action 
is  authorized  under  secticms  4(i).  303(g). 
303(r)  and  332(c)(7)  of  the 

rnmmiininirinn*  Act  of  1934.  SS 

amended. 

28.  Reportingr  Recordkeeping,  and 
Other  Compliance  Requirements:  The 
proposals  imder  consideration  in  the 
NPRM  include  the  possibility  of 
imposing  a  new  filing  requirement  for 
parties  seeking  reUef  pursuant  to  section 
332(c)(7)(B)(v)  of  the  Commimicaticms 
Act.  "The  filing  requirement  would  be 
used  to  determine  whether  to  grant 
relief  from  the  State  or  local  regulation 
in  question.  Tliis  filing  will  be  in  the 
form  of  a  request  for  declaratory  ruling 
filed  pursuant  to  §  1.2  of  the 
Commission's  Rules.  Only  interested 
parties  OT  those  parties  d«nonstrating 
the  requisite  standing  will  be  permitted 
to  participate  in  the  proceedii^.  The 


NPRM  also  seeks  comment  on  whether 
to  adopt  either  a  simple  certification  of 
compliance  or  more  detailed 
demcmstration  of  compliance  that 
personal  wireless  service  providers  will 
be  required  to  submit  to  State  and  local 
governments  as  evidence  of  RF 
emissions  compliance. 

29.  We  estimate  that  the  average 
burden  on  the  party  seeking  relief  will 
be  approximately  two  hours  to  prepare 
the  request  for  reb^  and  file  it  with  the 
Commission.  We  estimate  an  equal 
amount  of  time  for  the  State  or  local 
authority  or  other  interested  party 
(referred  to  jointly  herein  as  the 
"respondents")  to  prepare  and  file  their 
comments  on  and/ or  oppositions  to  the 
preemption  request.  We  estimate  that  75 
percent  of  both  the  requesting  parties 
and  the  respcmdents  (which  may 
include  small  businesses)  will  contract 
out  the  burden  of  preparing  their  filings. 
We  estimate  that  it  wall  take 
approximately  1  hour  to  coordinate 
information  with  those  contractors.  The 
remaining  25  percent  of  parties  filing 
requests  and  respondents  (wdiidi  may 
include  small  businesses)  are  estimated 
to  employ  in-house  staff  to  provide  the 
information.  We  estimate  that  parties 
requesting  relief  and  respondents  that 
contract  out  the  task  of  preparing  their 
filings  will  use  an  attorney  or  engineer 
(average  $200  per  hour)  to  prepare  the 
information. 

30.  We  estimate  that  the  average 
burden  on  the  party  required  to  prepare 
a  simple  certification  of  RF  compliuice 
to  be  less  than  one  hour.  We  estimate 
that  the  average  burden  on  the  party 
required  to  prepare  a  more  detailed 
demonstration  of  RF  compliance  to  be 
approximately  5  hours.  We  estimate  that 
75  percent  of  these  parties  (which  may  ' 
include  small  businesses)  vrill  contract 
out  the  burden  of  preparing  their  filings. 
We  estimate  that  it  will  take 
approximately  1  hour  to  coordinate 
information  with  those  contractors.  The 
remaining  25  percent  of  parties  (which 
may  include  small  businesses)  are 
estimated  to  employ  in-house  staff  to 
provide  the  information.  We  estimate 
that  parties  that  contract  out  the  task  of 
prepariiig  their  filings  will  use  an 
engineer  (average  $200  per  hour)  to 
prepare  the  information. 

31.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rides: 
section  332(c)(7)(B)(iv)-(v)  provides  the 
authority  for  the  Commission  to 
consider  requests  for  rehef  of  state  and 
local  actions. 

32.  Description.  Potential  Impact,  and 
Niunber  of  Small  Entities  Involved:  Tha 
proposed  rules  in  this  NPRM  will  apply 
to  all  small  businesses  which  avail 
thonselves  of  these  new  procedures. 
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including  small  businesses  defined  as 
providers  of  "personal  wireless 
services"  that  seek  relief  from  State  and 
local  regulations  based  upon  the 
environmental  effects  of  RF  emissions. 
The  Commission  is  required  to  estimate 
in  its  Final  Regulatory  Flexibility 
Analysis  the  number  of  small  entities  to 
which  these  new  procedures  will  apply, 
provide  a  description  of  these  entities, 
and  assess  the  impact  of  the  rule  on 
such  entities.  To  assis^the  Commission 
in  this  analysis,  commenters  are 
requested  to  provide  information 
regarding  how  many  total  providers  of 
"personal  wireless  services,"  existing 
and  potential,  will  be  considered  small 
businesses.  "Small  business"  is  defined 
as  having  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act  Based  on  that 
statutory  provision,  we  will  consider  a 
small  business  concern  one  which  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  We  seek 
conunent  as  to  whether  this  definition  is 
appropriate  in  this  context 
Additionally,  we  request  each 
commenter  to  identify  whether  it  is  a 
small  business  under  this  definition.  If 
the  commenter  is  a  subsidiary  of 
another  entity,  this  information  should 
be  provided  for  both  the  subsidiary  and 
the  parent  corporation  or  entity. 

33.  The  Commission  has  not  yet 
developed  a  definition  of  small  entities 
which  respect  to  reviewing  requests  for 
relief  pursuant  to  section  332(cM7)(B)(v) 
of  the  Communications  Act.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA 
applicable  to  the  "Communications 
Senrices.  Not  Elsewhere"  category.  The 
Csnsas  Bureau  estimates  indicate  that  of 
the  848  firms  in  the  "Conuntmications 
Services,  Not  Elsewhere"  category,  775 
are  small  businesses.  While  the 
Commission  anticipates  receiving 
requests  for  relief  filed  pursuant  to 
section  332(cX7)(BHv)  of  Uie 
Communications  Act,  it  is  not  possible 
to  predict  how  many  will  be  filed  or 
what  percentage  of  these  will  be  ^ed  by 
small  entities. 

Cellular  Radio  Telephone  Service 

34.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 


persons.  The  size  data  provided  by  the 
SBA  does  not  enable  us  to  make  a 
meaningful  estimate  of  the  number  of 
cellular  providers  which  are  small 
entities  because  it  combines  all 
radiotelephone  companies  with  500  or 
more  employees.  We  therefore  used  the 
1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  That  census  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  12  of  Uiese  large 
firms  were  cellular  telephone 
companies,  all  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  We  assume  that,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  IRFA,  ail  of  the  current  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  Although  there 
are  1.758  cellular  licenses,  we  do  not 
know  the  number  of  cellular  licensees, 
since  a  cellular  licensee  may  own 
several  licenses. 

35.  The  rules  we  are  proposing  would 
permit  a  cellular  licensee  to  seek  relief 
from  the  Commission  for  an  adverse 
State  or  local  regulation  that  is  based 
upon  environmental  effects  of  RF 
esaissions.  Since  most  cellular  licensees 
have  constructed  their  facilities,  we 
anticipate  receiving  only  a  small 
number  of  such  requests  bom  cellular 
licensees  and  that  all  of  these  would  be 
small  entities. 

Personal  Communications  Service 

36.  The  broadband  PCS  spectrum  is 
divided  into  six  fivquency  blocks 
designated  A  through  F.  Pursuant  to  47 
CFR  24.720(b),  the  Commission  has 
defined  "small  entity"  for  Blocks  C  and 
F  licensees  as  firms  that  had  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years. 
This  regulation  defining  "small  entity" 
in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  the  SBA. 

37.  The  Commission  has  auctioned 
broadband  PCS  licenses  in  all  of  its 
spectrum  blocks  A  through  F.  We  do  not 
have  sufficient  data  to  determine  how 
many  small  businesses  under  the 
Commission's  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  As  of  now,  there  are  90  non- 
defaulting  winning  bidders  that  qualify 
as  small  entities  in  the  Block  C  auction 
and  93  non-defaulting  winning  bidders 
that  qualify  as  small  entities  in  the  D,  E, 
and  F  Block  auctions.  Based  on  this 
information,  we  conclude  that  the 
number  of  broadband  PCS  licensees  that 
would  be  affected  by  the  proposals  in 
this  NPRM  includes  the  183  non- 


defaulting  winning  bidders  that  qualify 
as  small  entities  in  the  C,  D,  E  and  F 
Block  broadband  PCS  auctions. 

38.  The  Commission  expects  to 
receive  a  significant  number  of  requests 
for  relief  filed  pursuant  to  section 
332(c)(7)(B)(v)  involving  broadband  PCS 
licensee,  many  of  whom  may  be  small 
entities.  However,  it  is  not  possible  to 
estimate  the  exact  number  that  will  be 
filed. 

Paging  and  Radiotelephone  Service,  and 
Paging  Operations 

39.  Since  the  Commission  has  not  yet 
approved  a  definition  for  paging 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  less 
than  1,500  persons. 

40.  The  Commission  anticipates  that  a 
total  of  15,531  non-nationwide 
geographic  area  licenses  will  be  granted 
or  auctioned.  The  geographic  area 
licenses  will  consist  of  3.050  MTA 
licenses  and  12.481  EA  licenses.  In 
addition  to  the  47  Rand  McNally  MTAs. 
the  Commission  is  licensing  Alaska  as  a 
separata  MTA  and  adding  three  MTAs 
for  the  U.S.  territories,  for  a  total  of  51 
MTAs.  No  auctions  of  paging  licenses 
has  been  held  yet,  a^  there  is  no  basis 
to  determine  the  number  of  licenses  that 
will  be  awarded  to  small  entities.  Given 
the  fact  that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  paging 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  IRFA,  that  all  the 
15,531  geographic  area  paging  licenses 
will  be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

41 .  We  estimate  that  a  significant 
number  of  paging  licensees  may  file 
requests  for  relief  pursuant  to  section 
332(c)(7)(B)(v)  and  that  all  of  these  wiU 
be  small  entities. 

Specialized  Mobile  Radio 

42.  Pursuant  to  47  CFR  90.814(b)(1), 
the  Conunission  has  defined  "small 
entity"  for  geographic  area  800  MHz  and 
900  MHz  SMR  licenses  as  firms  that  had 
average  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA. 

43.  The  proposals  set  forth  in  the 
NPBM  apply  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  Furthermore,  we  are 
not  ''Me  to  estimate  how  many  SMR 


providers  will  seek  preemption 
pursuant  to  section  332(c)(7)(B)(v)  of  the 
Communications  Act. 

44.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  under  the  Conunission's 
definition  in  the  900  MHz  auction. 
Based  on  this  information,  we  conclude 
that  the  number  of  geographic  area  SMR 
licensees  affected  by  the  proposals  set 
forth  in  this  NPRM  includes  these  60 
small  entities. 

45.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  besis  to  estimate,  moreover,  how 
many  small  entities  within  the  SBA's 
definition  will  win  these  licenses.  Given 
the  facts  that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  we  assume,  for 
purposes  of  our  evaluations  and 
conclusions  in  this  IRFA,  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

Unlicensed  Personal  Communications 
Services  and  Wireless  Exchange  Access 
Carriers 

46.  Section  332(c)(7)(C)(i)  of  the 
Communications  Act  includes 
"imlicensed  wireless  services"  and 
"common  carrier  wireless  exchange 
access  services"  in  the  definition  of 
"personal  wireless  services"  for  which 
relief  may  be  sought  imder  section 
332(c)(7)(B)(v).  We  presenUy  have  no 
data  on  the  number  of  providers  of 
unlicensed  wireless  services  or  common 
carrier  wireless  exchange  access 
services. 

47.  Significant  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  Consistent  with  the  Stated 
Objectives:  The  proposals  advanced  in 
the  NPRM  are  designed  to  permit 
personal  wireless  service  providers  with 
the  opportunity  to  seek  relief  pursuant 
to  section  332(c)(7)(B)(v)  of  die 
Communications  Act.  The  impact  on 
small  entities  in  the  proposals  in  the 
NPRM  is  the  opportunity  to  seek  such 
relief.  These  procedures  were  designed 
to  have  a  minimal  impact  on  all 
personal  wireless  providers,  including 
small  entities,  and  to  provide  for  a 


balanced  and  expedited  method  for 
reviewing  such  requests.  The 
Commission  believes  that  such 
procedures  shall  help  to  attain  the 
Congressional  objective  of  ensuring  that 
small  businesses  have  an  opportunity  to 
participate  in  the  provision  of  wireless 
services  by  enabling  sipall  businesses  to 
overcome  entry  barriers  in  the  provision 
of  such  services. 

48.  This  NPRM  solicits  comments  on 
a  variefy  of  proposals  discussed  herein. 
Any  significant  alternatives  presented  in 
the  comments  will  be  considered. 

a.  Ex  Parte  Rules — ^Non-Restricted 
Proceedings 

49.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See  generally 
47  CFR  §§  1.1201. 1203.  and  1.1206(a). 

ill.  Comment  Dates 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  §§  1.415 
and  1.419.  interested  parties  may  file 
comments  to  the  NPPM  on  or  before 
October  9. 1997.  and  reply  comments  on 
or  before  October  24. 1997.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Conununications  Conunission, 
Washington,  D.C.  20554.  Conmients  and 
reply  comments  will  be  available  for 
pubUc  inspection  during  regular 
business  hours  in  the  FOC  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239, 1919  M  Street, 
N.W.,  Washington.  D.C.  20554. 

51.  Parties  are  encouraged  to  submit 
comments  and  reply  comments  on 
diskette  for  possible  inclusion  on  the 
Commission's  Internet  site  so  that 
copies  of  these  dociunents  may  be 
obtained  electronically.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  presented  above.  Parties 
submitting  diskettes  should  submit 
them  to  Shaun  A.  Maher,  Esq.,  Policy  & 
Rules  Branch,  Commercial  Wireless 
Division.  Wireless  Telecommunications 
Bureau,  2100  M  Street,  N.W..  7th 
Floor— Room  93,  Washington,  D.C. 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  form  using  Word  Perfect  5.1 
for  Windows  software.  The  diskette 


should  be  submitted  in  "read  only" 
mode,  and  should  be  clearly  labelled 
with  the  party's  name,  proceeding,  type 
of  pleading  (comment  or  reply 
comment)  and  date  of  submission. 

iv.  Initial  Paperwoik  Reduction  Act  of 
1995  Analysis 

52.  The  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  to  take  this 
opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  on  or  before  60  days 
after  the  publication  in  the  Federal 
Register.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  propo' 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  viuy*  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

53.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  October 
14, 1997.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  60  days  after  the  publication 
in  the  Federal  Register.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  shoidd  be  submitted  to  both  of 
the  following:  Judy  Boley,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboleydfcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer.  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  at 
£ain_t®al. eop.gov.  For  additional 
information  regarding  the  information 
collections  contained  herein,  contact 
Judy  Boley  above. 

V.  Ordering  Clauses 

54.  It  is  ordered  That,  pursuant  to  the 
authority  of  sections  4(i),  303(g),  303(r). 
and  332(c)(7)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C 
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sections  154(i),  303(g),  303(r),  and 
332(c)(7),  a  notice  of  proposed 
rulemaking  is  hereby  adopted. 

55.  It  is  further  ordered  That  the 
petition  for  rulemaking  of  the  Cellular 
Telecommunications  Industry 
Association,  filed  December  22, 1994 
(RM-8577),  is  hereby  Dismissed. 

VI.  Further  Information 

56.  For  further  information 
concerning  the  NPRM,  contact  Shaun  A. 
Maher,  Esq.  at  (202)  418-7240.  intemet 
smaher9fcc.gov.  Policy  &  Rules  Branch, 
Commercial  Wireless  Division,  Wireless 
Telecommunications  Bureau.  Federal 
Communications  Commission, 
Washington.  D.C  20554. 

Liat  of  Subiecta  in  47  CFK  Part  1 

Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commisuoo. 

William  F.  Catoo. 

Acting  Secretary. 

[FR  Doc.  97-24166  Filed  0-11-97;  8:45  am] 

numa  ooot  tm-nt-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  69 

[CC  Ooctot  No.  97-181;  FCC  97-916] 

Defining  Primary  Lines 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  As  a  result  of  reforms  adopted 
to  implement  the  Telecommunications 
Act  of  1996,  our  access  charge  rules 
require  incumbent  LECs  subject  to  the 
Commission's  price  cap  rules  to  charge 
subscriber  line  charges  (SLCs)  and 
presubscribed  interexchange  carrier 
charges  (PICCs)  at  different  levels  for 
secondary  residential  and  multi-line 
business  lines.  This  NPRM  considers 
how  Commission  should  define  and 
identify  primary  lines  for  the  piuposes 


of  implementing  the  Conunission's 
access  charge  rules. 
DATES:  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415  and  1.419,  interested  parties  may 
file  comments  on  or  before  September 
25, 1997,  and  reply  comments  on  or 
before  October  9,  1997.  Written 
comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  September  25,  1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
November  12.  1997. 
ADDRESSES:  Parties  should  send  their 
comments  or  reply  comments  to  Office 
of  the  Secretary.  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222,  Washington, 
D.C  20554.  Parties  filing  on  paper 
should  also  send  three  (3)  copies  of  their 
comments  to  Sheryl  Todd,  Federal 
Communications  Commission, 
Accounting  and  Audits  Division, 
Universal  Service  Branch.  2100  M 
Street,  N.W.,  Room  8611,  Washington, 
DC  20554.  Parties  filing  in  paper  form 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  1231  20th  Street.  NW,  Washington, 
D.C.  20036.  See  SUPPLEMENTARY 
MFORMATION  section  for  further 
information  about  filing  comments  and 
reply  comments  electronically. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  cmy  comments 
on  the  information  collections 
contained  herein  should  be  submitted  to 
Judy  Boley.  Federal  Communications 
Commission,  Room  234.  1919  M  Street. 
N.W..  Washington.  DC  20554.  or  via  the 
Internet  to  jboley9icc.gov.  and  to 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEOB.  725— 17th  Street.  N.W.. 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Valerie  Yates.  Legal  Counsel.  Common 


Carrier  Bureau,  (202)  418-1500.  or 
Sheryl  Todd.  Common  Carrier  Bureau. 
(202)  418-7400.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Judy  Boley  at  202-418-0214.  or 
via  the  Internet  at  jboley9fcc.gov. 

SUPPLEMENTARY  MFORMATION: 

Paperwork  Reduction  Act 

1.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  eCfoit  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
I*ublic  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  conmients  on  this  NPRM:  OMB 
notification  of  action  is  due  60  days 
from  date  of  publication  of  this  NPRM 
in  the  Federal  Register.  Conunents 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Conunission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None,  new 
information  collection. 

Title:  In  the  Matter  of  Federal-State 
Joint  Board  on  Universal  Service. 
Defining  Primary  Lines.  Notice  of 
Proposed  Rulemaking.  CC  Docket  No. 
97-181. 

Form  No.:  None. 

Typeof  Review :Nev/ collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion; 
one-time  requirement. 


Proposed  collection 


(a.)  Request  by  ILEC  to  consumer  „ 

(b.)  Response  by  consumer  to  identify  primary  line 

(c.)  Disclosure  statement 

(d.)  Recordkeeptng  

'  5  min.  -       ,    . 


No.  of  re- 
spondents 


164 

149.141.075 

164 

164 


EsL  time  per 
response 


100 

*.063 

100 

50 


Total  annual 
bunten 


16.400 

12.378.709 

16,400 

8,200 


Est.  costs  per 
respondent 


1.6400.00 

0.00 

0.00 

286,040.00 


assess  the  appropriate  charges  for  these 
lines.  Requiring  inciunbent  LECs  to 
assess  different-level  charges  on  primary 
residential  lines  is  necessary  to  balance 
between  reforming  our  access  charge 
rules  to  Cacilitate  local  competition,  and 
preserving  and  advancing  universal 
service  by  taking  action  to  maintain  low 
rates  for  subscribers  to  local  telephone 
service. 

Summary  of  Analjrsis,  Tentative 
Conclusions,  and  Issues  for  Comment 


Total  Annual  Burden:  12.419.709 
hours. 

Needs  and  Uses:  The  information 
collections  proposed  in  this  NPRM  are 


necessary  to  fully  implement  the  rules 
the  Commission  adopted  in  its 
Universal  Service  Order  and  Access 
Charge  Reform  Order  because,  without 


a  definition  and  a  means  of  identifying 
and  verifying  primary  residential  lines, 
incumbent  LECs  subject  to  Commission 
price  cap  regulation  will  not  be  able  to 


/.  Introduction 

2.  In  the  Universal  Service  Order  and 
the  Access  Charge  Reform  Order  we 
concluded  that  5ie  $3.50  cap  on  the 
subscriber  line  charge  (SLC)  for  primary 
residential  and  single-line  businesses 
should  remain  unchanged.  See  Federal- 
State  Joint  Board  on  Universal  Service, 
(62  FR  32862  (June  17, 1997)) 
(hereinafter  Universal  Service  Order); 
Access  Charge  Reform.  (62  FR  31868. 
(June  11, 1997))  (hereinafter  Access 
Char^  Reform  Ordeii;  see  also  Federal- 
State  Joint  Board  on  Universal  Service, 
(61  FR  63778  (December  2. 1996)) 
(hereinafter  Recommended  Decision).  In 
the  Access  Charge  Reform  Order. 
however,  we  adjusted  the  SLC  caps  for 
additional  residential  and  business 
lines.  We  also  created  a  presubscribed 
interexchange  carrier  charge  (PICC)  that 
v^ill.  over  time,  supplant  the  traffic- 
sensitive  carrier  common  line  charge 
(CCLC).  Under  our  new  access  charge 
rules,  in  1998  SLC  and  PICC  levels  for 
primary  residential  and  single-line 
business  lines  will  be  lower  than  the 
levels  prescribed  for  secondary 
residential  and  multi-line  business 
lines.  As  a  result  of  these  changes,  we 
must  establish  criteria  to  identify 
primary  residential  lines  for  the  purpose 
of  determining  SLC  and  PICC  levels. 

n.  Discussion 

3.  Although  this  NPRM  focuses  on 
price  cap  OJECs,  we  also  solicit 
comment  on  whether  the  various 
proposals  set  forth  in  this  NPRM  for 
defining,  identifying,  and  verifying 
primary  lines  for  price  cap  ILECs  could 
also  be  applied  for  rate-of-retum  ILECs 
if.  in  a  future  proceeding,  the 
Commission  concludes  that  all  ILECs 
should  assess  SLCs  and  PICCs  that  are 
higher  for  secondary  lines. 

A.  Defining  Single-Line  Business  Lines 
and  Primary  Residential  Lines 

4.  We  invite  parties  to  describe  the 
methods  carriers  use  to  distinguish 
multiple-line  businesses  from  single- 
line  businesses  and  to  distinguish 
between  residential  and  business 
customers,  and  seek  comment  on 


whether  the  Commission  should  revise 
its  rules  or  policies  to  ensure  the  correct 
SLCs  and  PICCs  are  assessed  on  these 
lines.  In  particular,  we  note,  that 
§  69.104(h)  defines  a  single-line 
business  line.  It  states:  "A  line  shall  be 
deemed  to  be  a  single  line  business  line 
if  the  subscriber  pays  a  rate  that  is  not 
described  as  a  residential  rate  in  the 
local  exchange  service  tariff  and  does 
not  obtain  more  than  one  such  line  from 
a  particular  telephone  company."  47 
CFR  69.104(h).  In  the  Access  Charge 
Reform  Order,  we  defined  the  term 
"telephone  company"  for  the  purposes 
of  part  69  of  our  rules,  to  mean  an 
"incimibent  LEC"  as  that  term  is 
defined  in  section  251(h)(1)  of  the  Act 
47  CFR  69.2  We  seek  comment  on 
whether  we  should  alter  this  definition. 
We  seek  comment  on  whether 
mwintwining  this  definition  would  be 
£BV(»able  because,  given  that  only  price 
cap  ILECs  ■win  assess  different  SLCs  and 
PICCs  on  multi-line  businesses, 
maintaining  this  definition  would  allow 
incvunbent  LECs  to  assess  the  correct 
SLCs  and  PICCs  without  determining 
whether  a  customer  receives  service 
from  other  carriers.  We  note  however, 
that  if  we  maintain  this  definition,  a 
business  that  obtains  one  line  from  an 
ILEC  and  one  line  from  a  competitive 
LEC  or  a  virireless  carrier  would  be 
treated  as  a  single-line  business  for  the 
purposes  of  its  SLC  and  PICC.  We  seek 
comment  on  whether  this  outcome 
would  be  competitively  neutral  and 
whether  it  would  be  consistent  with  the 
Joint  Board's  recommendations  with 
respect  to  the  level  of  the  primary  line 
SLC.  We  further  seek  conunent  on 
whether  a  business  with  a  single  line  in 
each  of  two  locations  should  be 
considered  a  single-line  business; 

5.  Primary  residential  line.  We  seek 
comment  on  how  we  should  define 
"primary  residential  line."  Specifically, 
we  seek  comment  on  whether  the 
primary  residential  line  should  be 
defined  as  the  primary  line  of  an 
individual  subscriber,  of  a  residence,  of 
an  individual  household,  or  on  another 
basis.  For  example,  defining  the  primary 
line  as  the  primary  line  to  a  primary 
residence  would  not  allow  two 
households  in  a  single  residence  each  to 
subscribe  to  a  line  that  is  subject  to  the 
primary-line  level  SLC  and  PICC  (i.e., 
one  of  the  two  lines  would  be  subject  to 
the  higher  SLC  and  PICC).  Conversely, 
defining  the  primary  line  in  terms  of  a 
subscriber's  residence  may  have  the 
advantage  of  being  administratively 
simple  and  less  invasive  of  subscribers' 
privacy  because  it  does  not  require  the 
gathering  of  information  regarding 
subscriber  living  arrangements  that 


would  be  needed  to  identify 
households.  We  seek  comment  on  these 
issues. 

6.  Parties  that  fiivor  defining  die 
primary  residential  line  in  terms  of 
"subscribers,"  "residences," 
"households,"  or  any  other  term,  should 
propose  definitions  of  such  terms, 
including  definitions  used  by  other 
entities.  We  seek  comment  on  whether 
we  should  use,  for  example,  the 
definition  of  household  used  by  either 
the  U.S.  Census  Bureau,  see  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census,  Census  of  Population  and 
Housing,  1990.  Technical 
Documentation  (May  1992)  at  B-14,  w 
the  Internal  Revenue  Service  (IRS),  see 
26  CFR  1.2-2(b)(3)  or  (4);  26  U.S.C.  26 
U.SJQ.  151.  We  ask  parties  to  identify 
other  definitions  that  may  be  easily 
applied  by  consumers  and  carriers  alike. 
Additionally,  we  ask  parties  to  estimate, 
to  the  extent  possible,  the  number  of 
lines  that  will  be  classified  as  primary 
residential  lines  under  any  definition 
that  they  support.  Parties  should  also 
discuss  how  the  definition  of  the 
primary  residential  line  selected  would 
affect  the  success  of  the  approach, 
discussed  below,  they  favor  to  verify  the 
number  of  such  lines. 

B.  Identification  of  Primary  Residential 
Lines 

7.  Information  Required  To  Identify 
Primary  Residential  Lines.  We 
tentatively  conclude  that,  although  an 
ILEC's  business  records  likely 
distinguish  between  single-line  and 
multi-line  customers,  and  between 
residential  and  business  customers, 
those  records  may  be  inadequate  to 
identify  the  primary  residential  line.  For 
these  reasons,  we  tentatively  conclude 
that  identifying  a  primary  residential 
line  requires:  (l)  Identification  of  the 
subscriber,  residence,  or  household 
(depending  on  the  definition  adopted); 
(2)  identification  of  the  primary 
residence  of  the  subscriber  or 
household:  and  (3)  identification  of  the 
primary  line,  and  of  the  incumbent  LEC 
and  interexchange  carrier  serving  that 
line.  We  seek  comment  on  these 
tentative  conclusions. 

8.  Using  Customer  Self-Certification 
To  Collect  Information.  We  tentatively 
conclude  that  the  Commission  should 
permit  price  cap  ILECs  to  use  customer 
self-certification  to  identify  primary 
lines  for  access  charge  purposes.  We 
make  this  tentative  conclusion  because 
such  an  approach  presumably  would 
minimize  the  substantial  administrative 
costs  that  would  be  inherent  in  any 
effort  to  require  carriers  or  the 
Commission  to  identify  primary 
residential  lines  without  information 
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firom  the  customer.  The  burden  that  self- 
certification  will  impose  on  individual 
customers  would  be  significantly  less 
than  the  burden  that  ILECs  would 
otherwise  bear  to  identify  each  of  their 
customers'  primary  line  independent  of 
the  customer. 

9.  We  seek  comment  on  the  language 
that  would  have  to  be  posed  to 
subscribers  to  determine  which  is  their 
primary  residential  line  imder  such  a 
self-certification  proposal.  We  seek 
comment  on  whether  we  should  adopt 
imiform  language,  or  whether  carriers 
should  devise  their  own  method  of 
acquiring  this  information.  We  seek 
comment  on  whether  LECs  should  be 
required  to  inform  customers  of  the 
consequences  of  providing  £edse 
information  or  designating  more  than 
one  line  as  a  primary  line.  We  seek 
comment  on  how  often  this  information 
should  be  collected.  We  tentatively 
conclude  that  this  information  should 
be  collected  once  from  all  customers 
currently  being  served  by  price  cap 
ILECs.  and  thereafter  only  at  the  time  a 
customer  orders  service  from  a  price  cap 
ILEC.  We  seek  comment  on  procedures 
that  could  be  used  to  identify  when 
customers  swtch  service  to  a  competing 
carrier.  We  also  tentatively  conclude 
that  price  cap  ILECs  should  be  required 
to  maintain  documentation  of  their 
customers'  self-certification  that  is 
adequate  to  permit  verification  of  the 
number  of  primary  lines  an  ILEC 
reportedly  serves.  We  seek  comment  on 
whether  documentation  could  be 
accomplished  by  permitting  customers 
to  provide  oral  certification  that  is  noted 
in  the  price  cap  ILEC's  records  or 
whether  customers  should  be  required 
to  self-certify  in  writing.  We  also  seek 
comment  on  how  long  these  ILECs 
should  be  required  to  maintain 
dociunentation  of  customer  self- 
certification.  In  addition,  we  seek 
comment  on  what  action  the  price  cap 
ILEC  should  take  if  a  customer  fails  to 
provide  a  self-certification.  We  seek 
conunent  on  any  other  administrative 
procedures  parties  recommend  to 
implement  a  self-certification  method  of 
identifying  primary  residential  lines, 
and  are  particularly  interested  in 
proposals  that  will  reduce  the 
admiiustrative  biuden  on  carriers  and 
customers. 

10.  Resellers.  We  seek  comment  on 
how  to  identify  secondary  lines  for 
resellers  that  resell  wholesale  exchange 
service  purchased  from  price  cap  ILECs. 
We  seek  comment  on  whether  the 
Commission  should  require  resellers  to 
identify  the  primary  and  secondary 
lines  of  their  customers  and  relay  that 
information  to  price  cap  ILECs,  or, 
whether  price  cap  ILECs  should  identify 


th*  primary  and  secondary  lines  for 
resellers'  customers  directly.  We  seek 
comment  on  whether,  if,  for  example,  a 
reseller  collected  customer 
certifications,  the  reseller  should  pass 
along  the  original  copies  of  its 
customers'  certifications  to  the  price  cap 
ILEC  from  which  it  is  purchasing 
wholesale  service.  We  invite  alternative 
proposals,  and  encourage  parties  to 
suggest  pro()osals  that  will  accurately 
Identify  the  secondary  lines  served  by 
resellers  and  will  be  administratively 
simple  to  implement 

1-1.  Although  databases  maintained  by 
price  cap  ILECs  could  be  useful  to  those 
ILECs  for  retaining  customer  records,  we 
tentatively  conclude  that  we  will  not 
use  a  national  database,  maintained  by 
the  Commission  or  another  entify  on  a 
nation-wide  basis,  to  track  primary 
residential  lines  or  single-lhie 
businesses  for  two  reasons.  First,  such  a 
database  is  not  necessary  to  implement 
our  access  charge  rules.  Second,  the 
administrative  resources  necessary  to 
create  such  a  database  might  outweigh 
any  additional  accuracy  gained  from 
this  approach. 

12.  Other  Proposals.  We  tentatively 
conclude  that  we  will  not  pursue 
several  other  approaches  presented  by 
commenters  in  the  Universal  Service 
proceeding.  We  tentatively  conclude 
that  we  will  not  adopt  Teleport's 
proposal  to  use  counfy  and  municipal 
records  and  databases  to  identify 
addresses  of  individuals.  We  also 
tentatively  conclude,  for  the  reasons 
articulated  by  MFS  and  to  protect  the 
privacy  of  consumers,  that  social 
seciuity  niunbers  should  not  be  used  to 
track  primary  residential  lines. 

13.  Privacy  Issues.  We  encourage 
parties  to  comment  on  any  potential 
issues  related  to  subscriber  privacy  that 
may  be  raised  by  the  customer  self- 
certification  proposal  discussed  above. 
Specifically,  we  seek  comment  on 
whether  requiring  consumers  to  provide 
information  to  their  price  cap  ILECs 
regarding  the  identification  of  their 
households  and  primary  residences 
would  be  consistent  with  those 
consiuners'  reasonable  expectations  of 
privacy  and  whether  the  Privacy  Act 
would  apply  to  the  collection  of  self- 
certifications  by  ILECs.  We  tentatively 
conclude  that  we  should  require  ILECs 
that  collect  this  information  to  use  this 
information  only  for  the  purposes  of 
determining  the  correct  SLC  and  PlCC 
for  individual  consumers'  lines,  and  not 
disclose  it  or  permit  access  to  it  for  any 
other  purf)oses.  We  request  comment  on 
whether  primary  line  information 
would  constitute  customer  proprietary 
network  information  as  defined  in 
section  222(f)(1)  of  the  Act.  47  U.S.C. 


222(f)(1).  We  seek  comment  on  whether 
sections  222  (c)(1),  (d)(1),  (d)(2),  other 
parts  of  section  222,  or  other  sections  of 
the  Act  present  exceptions  that  would 
allow  carriers  to  disclose  primary  line 
information  to  the  Commission,  or 
another  entify  selected  by  the 
Commission,  without  customer 
approval. 

C.  Verifying  Primary  Residential  Line 
Information 

14.  We  tentatively  conclude  the 
Commission  should  implement  a 
method  to  verify  the  number  of  primary 
lines  served  by  a  carrier,  identified 
through  customer  self-certification.  In 
light  of  the  potential  incentives  for 
carriers  to  misreport  the  number  of  lines 
to  which  (be  end  users  subscribe,  we 
tentatively  conclude  that  we  should 
adopt  a  method  of  verifying  the  number 
of  primary  lines  served  by  price  cap 
ILECs. 

15.  Audits.  Although  the  Commission 
has  broad  autfaorify  to  audit 
telecommunications  carriers'  records,  47 
U.S.C  220(c).  we  seek  comment  on 
whether  audits  would  be  an  effective 
way  to  examine  discrepancies  in  the 
number  of  primary  lines  a  carrier  serves 
and  the  number  of  primary-line  SLCs 
and  PICCs  the  carrier  chafes.  Such 
audits  woidd  utilize  appropriate 
auditing  techniques  and  procedures  to 
verify  the  number  of  primary-line  SLCs 
and  PICCs  assessed  by  price  cap  ILECs. 
We  tentatively  conclude  that  audits  of 
the  ILEC's  records  could  be  performed 
to  determine  whether  the  ILEC 
misreported  primary  lines.  We  seek 
comment  on  our  tentative  conclusion  to 
use  audits  to  verify  primary  lines  and  on 
the  type  of  audit  that  would  be  most 
effective  and  efficient.  We  also  seek 
comment  on  what  controls  or 
procedures  should  be  implemented  that 
would  protect  against  the  possibility  of 

a  price  cap  ILEC  misreporting  primary 
lines. 

16.  Models.  In  the  context  of 
formulating  a  forward-looking  economic 
cost  mechanism  to  estimate  the  cost  of 
providing  service  in  high  cost  areas,  the 
proponents  of  the  Hatfield  model  have 
developed  a  method  for  estimating  the 
number  of  primary  lines  in  a  census 
block.  We  seek  comment  on  whether 
this  method,  or  another  modeling 
approach,  could  assist  the  Commission 
in  verifying  the  number  of  primary  lines 
served  by  price  cap  ILECs.  Specifically, 
we  seek  comment  on  whether  the 
Commission  could  use  the  estimates 
generated  by  the  Hatfield  model  in 
conjunction  with  an  audit  We  also  seek 
comment  on  whether  the  Hatfield 
approach  would  have  to  be  modified  to 
account  for  second  homes.  In  addition. 


we  note  that  the  Commission  recently 
collected  data  on,  inter  alia,  the  number 
of  loops  served  by  carriers  and  the 
number  of  residential  customers  that 
subscribe  to  more  than  one  line.  We 
seek  comment  on  Whether  these  data 
would  assist  in  verifying  primary  line 
counts. 

D.  Enforcement 

17.  We  seek  comment  on  available 
methods  for  the  Commission  to  enforce 
its  access  charge  rules,  which  impose 
different  maximum  SLCs  and  PICCs 
depending  on  whether  a  line  is  a 
primary  or  secondary  line.  We  seek 
conunent  on- whether  the  Commission's 
authority  under  sections  4(i),  206-209. 
312,  403,  and  503  of  the 
Communications  Act  of  1934.  and  the 
provisions  of  Tide  18  of  the  United 
States  Code,  18  U.S.Q  1001(a),  is 
sufficient  to  deter  fraud  or 
misrepresentation  by  carriers  or 
consumers  that  may  arise  under  the 
customer  self-certification  approach.  We 
tentatively  conclude  that  we  should 
require  carriers  to  notify  their  customers 
of  the  requirement  to  identify  a  single 
primary  local  exchange  carrier  and  a 
single  primary  residence.  We  request 
comment  on  this  tentative  conclusion. 
We  also  seek  comment  on  whether  we 
should  adopt  measures  to  deter 
consumers  from  identifying  more  than 
one  primary  line. 

18.  We  also  seek  comment  on  what 
fypes  of  sanctions  would  be  appropriate 
and  consistent  with  the  Commission's 
statutory  authority  to  punish  violations 
of  our  rules  regarding  the  identification 
of  primary  lines  and  request  comment 
on  whether  section  222(c)(1)  or  any 
other  portion  of  section  222  provides 
adequate  authority  to  prevent  misuse  of 
the  information  that  carriers  collect  We 
tentatively  conclude  that,  if  the 
Commission,  as  a  result  of  an  audit  or 
other  method  of  verifying  primary  line 
counts,  discovered  that  a  price  cap  ILEC 
had  misreported  the  number  of  primary 
lines  it  serves,  the  Commission  cotdd 
take  the  following  actions:  (1)  Order  the 
price  cap  ILEC  to  correct  its  billing 
practices  and  assess  SLCs  and  PICCs  at 
the  correct  level;  (2)  impose  forfeitures 
pursuant  to  47  U.S.C.  220(d)  or  503(b) 
for  violations  of  the  Commission's  rules; 
and  (3)  require  the  price  cap  ILEC  to 
have  an  independent  auditor  conduct 
audits  of  its  records  at  regular  intervals 
determined  by  the  Commission.  We 
seek  comment  on  these  tentative 
conclusions. 

E.  Consumer  Disclosure 

19.  We  seek  comment  on  whether  the 
Commission  should  require  carriers  to 
provide  consumers  with  a  luiifonn 


disclosure  statement  describing  this 
distinction.  We  tentatively  conclude 
that  such  a  disclosure  requirement 
would  be  consistent  with  applicable 
First  Amendment  standards  and  invite 
comment  on  that  conclusion.  We  seek 
comment  on  whether,  for  example,  all 
local  exchange  carriers  that  charge  a 
SLC  should  be  required  to  make  the 
following  statement: 

The  subscriber  line  charge  is  a  fee  collected 
by  your  local  telephone  company  to  defray 
part  of  the  costs  of  providing  telephone 
service.  The  subscril)er  line  charge  covers  the 
costs  that  can  be  attributed  to  providing 
customers  with  the  ability  to  place  telephone 
calls  across  state  lines.  In  order  to  ensure  that 
all  customers  have  affordable  access  to  local 
telephone  service,  the  Federal 
Communications  Commission  allows  your 
local  telephone  company  to  charge  no  more 
than  S3. 50  for  the  subscriber  line  charge  for 
each  primary  residential  line.  For  additional 
lines,  the  Federal  Communications 
Commission  allows  local  telephone 
companies  to  charge  no  more  than  $5.00  per 
line  for  the  subscriber  line  charge  in  1998.  . 

We  seek  comment  on  whether  this  ■' 
statement  will  be  easily  imderstood  by 
all  consiuners.  We  invite  alternate 
suggestions  for  a  imiform  consiuner 
disclosure  statement  We  seek  comment 
on  whether  this  statement  should  be 
given  orally  at  the  time  when  a 
subscriber  orders  telephone  service.  We 
seek  comment  on  whether  this 
statement  should  be  provided  in  writing 
to  all  consiuners  when  the  change  takes 
effect.  We  seek  comment  on  how,  if  we 
adopt  a  consumer  disclosure  statement 
including  a  reference  to  the  SLC  cap  on 
secondary  lines,  such  disclosure 
statement  should  indicate  the  annual 
increases  in  the  SLC  cap.  We  seek 
comment  on  whether  such  a  statement 
would  be  compatible  with  marketing 
and  consumer  information  campaigns 
that  carriers  may  have  instituted  or  that 
they  may  be  formulating  in  preparation 
for  the  Commission's  new  access  charge 
rules. 

Deadlines  and  Instructions  for  Filing 
Conunents 

20.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  riiles,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  September  25, 
1997,  and  reply  comments  on  or  before 
October  9, 1997. 

21.  We  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
Comments  and  reply  comments  also 
must  clearly  identify  the  specific 
portion  of  this  NPRM  to  which  a 
particular  comment  or  set  of  comments 
is  responsive:  If  a  portion  of  a  party's 


comments  does  not  fall  under  a 
particular  topic  listed  in  the  oudine  of 
this  NPRM,  such  comments  must  be 
included  in  a  clearly  labelled  section  at 
the  beginning  or  end  of  the  filing. 
Irrespective  of  the  length  of  their 
comments  or  reply  comments,  parties 
shall  include  a  table  of  contents  in  their 
documents.  Cf.  47  CFR  1.49(b). 

22.  Parties  should  send  their 
comments  or  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  N.W.,  Room  222,  Washington, 
D.C  20554.  Parties  filing  on  paper 
should  also  send  three  (3)  copies  of  their ' 
comments  to  Shetyl  Todd,  Federal 
Commimications  Commission, 
Accounting  and  Audits  Division. 
Universal  Service  Branch,  2100  M 
Street,  N.W.,  Room  8611,  Washington, 
DC  20554.  Parties  filing  in  paper  form 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor, 
International  Transcription  Services. 
Inc.,  1231  20th  Street  NW,  Washington. 
D.C.  20036.  Conunents  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hoiw!  in  the  FCC  Reference  Center,  1919 
M  Street,  N.W..  Room  239,  Washington. 
D.C.  20554. 

23.  Commenters  may  also  file 
informal  comments  or  an  exact  copy  of 
formal  comments  electronically  via  the 
Internet  at  <http://gullfoss.ficc.gov/cgi- 
bin/websql/cgi-bin/comment/ 
comment  hts>.  Only  one  copy  of 
electronically  filed  comments  must  be 
submitted.  A  commenter  must  note 
whether  an  electronic  submission  is  an 
exact  copy  of  formal  comments  on  the 
subject  One.  A  commenter  also  must 
include  its  foil  name  and  Postal  Service 
mailing  address  its  submission. 

24.  Parties  not  submitting  an  exact 
copy  of  their  comments  via  the  Internet 
are  also  asked  to  submit  their  comments 
and  reply  comments  on  diskette.  Such 
diskette  submissions  are  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd  of  the  Common 
Carrier  Bureau,  2100  M  Street,  N.W., 
Room  8611,  Washington.  D.C  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  WordPerfect  5.1 
for  Windows  or  compatible  software. 
The  diskette  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  party's 
name,  proceeding,  type  of-pleading   ~- 
(comment  or  reply  comments)  and  date 
of  submission.  Each  diskette  should 
contain  only  one  party's  comments  in  a 
single  electronic  file.  The  diskette 
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should  be  accompanied  by  a  cover 
letter. 

25.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  September  25.  1997.  Written 
comments  must  be  submitted  by  OMB 
on  the  proposed  information  collection 
on  or  before  60  days  after  the  date  of 
publication  in  the  Federal  Register.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234. 1919  M  Street. 
N.W..  Washington,  D.C.  20554,  or  via 
the  Internet  to  jboley^cc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB,  725  17th  Street,  N.W., 
Washington,  D.C.  20503  or  via  the 
Internet  to  fain t9al.eop.gov. 

Initial  Kegulatory  Flexibility  Analyais 

28.  Pursuant  to  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  significant  economic  impact  of 
these  proposed  policies  and  rules  on 
small  entities.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  this  NPRM,  and 
should  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  IRFA.  The  Commission  will  send 
a  copy  of  this  NPRM,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA)  in  accordance  with  the  RFA.  See 
5  U.S.C  603.  The  RFA,  see  5  U.S.C.  601 
et  seq.,  has  been  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996.  Public  Law  104-121, 110 
Stat.  847  (1996)  (CWAAA).  Title  n  of  the 
CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA). 

27.  Need  for  and  Objectives  of  the 
Proposed  Rules.  Three  principal  goals  of 
the  Telecommunications  Act  of  1996 
axe:  (1)  Opening  local  exchange  and 
exchange  access  markets  to  competition; 
(2)  promoting  increased  competition  in 
telecommunications  markets  that  are 
already  open  to  competition, 
particularly  long  distance  services 
markets;  and  (3)  reforming  our  system  of 
universal  service  so  that  universal 
service  is  preserved  and  advanced  as 
Jocal  exchange  and  exchange  access 
markets  move  from  monopoly  to 
competition.  The  Conunission's  access 
charge  and  universal  service  rules  were 
adopted  at  a  time  when  interstate  access 
and  local  exchange  services  were 
offered  on  a  monopoly  basis,  and  in 
many  cases  are  inconsistent  with  the 
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competitive  market  envisioned  by  the 
1996  Act.  This  NPRM  is  necessary  to 
implement  the  rules  the  Commission 
adopted  in  its  Universal  Service  Order 
and  Access  Charge  Reform  Order 
because,  without  a  definition  and  a 
means  of  identifying  and  verifying 
primary  residential  lines,  price  cap 
ILECs  will  not  be  able  to  assess  the 
appropriate  charges  for  these  lines.  With 
this  NPRM,  we  seek  to  identify  primary 
residential  lines  in  order  to  make  the 
Commission's  access  charge  and 
universal  service  rules  consistent  with 
Sections  251  and  254  of  the 
Telecommunications  Act  of  1996. 

28.  Legal  Basis.  The  proposed  action 
is  supported  by  Sections  4(i),  4(j),  201- 
205,  251.  254,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.Q  154(1),  154(j),  201- 
205,  251,  254,  and  403. 

29.  I>gscTiption  and  Estimate  of  the 
Number  of  Small  Entities  That  May  Be 
Affected  by  This  NPRM.  The  RFA 
directs  the  Cosnnission  to  provide  a 
description  of.  and  where  feasible,  and 
estimate  of  the  number  of  small  entities 
that  might  be  affected  by  proposed 
rules.  The  RFA  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  term  "small  business,"  "small 
organization,"  and  "small  business 
concern"  under  section  3  of  the  Small 
Business  Act  (SBA).  See  5  U.S.C.  801(3) 
(incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  15  U.S.C.  632).  The  Commission  may 
also  develop  additional  definitions  that 
are  appropriate  to  its  activities.  To  be  a 
small  business  concern,  an  entify  must: 
(1)  Be  independently  owned  and 
operated:  (2)  be  not  dominant  in  its  field 
of  operation;  and  (3)  meet  any 
additional  criteria  established  by  the 
SBA.  See  15  U.S.C.  632. 

30.  We  believe  that  small  ILECs  are 
not  small  businesses  for  IRFA  purposes 
because  each  is  either  dominant  in  its 
field  of  operation  or  is  not 
independenUy  owned  and  operated.  We 
have  found  ILECs  to  be  "domimmt  in 
their  field  of  operation"  since  the  eariy 
1980s,  and  we  consistentiy  have 
certified  under  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  605(b),  that 
ILECs  are  not  subject  to  regulatory 
flexibilify  analysis  requirements 
because  they  are  not  "small  business 
concerns."  Out  of  an  abundance  of 
caution,  for  regulatory  flexibilify 
analysis  purposes  we  will  consider 
small  ILECs  within  this  present  analysis 
and  use  the  term  "small  ILECs"  to  refer 
to  any  inciunbent  LEC  that  arguably 
might  be  defined  by  SBA  as  a  small 
business  concern. 

31.  The  proposals  under 
consideration  in  this  NPRM.  if  adopted. 


would  afi'ect  the  fourteen  (14)  ILECs 
subject  to  price  cap  regulation  by  the 
Comiflission.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
of  small  providers  of  local  exchange 
service.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  telecommunications 
compunies  other  than  radiotelephone 
(wireless)  companies.  The  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  category 
4813  (Telephone  Communications. 
Except  Radiotelephone)  to  be  an  entify 
with  no  more  than  1,500  employees.  15 
U.S.C.  632  (citing  13  CFR  121.201).  Of 
the  fourteen  ILECs  subject  to  price  cap 
regulation,  we  estimate  that,  at  a 
maximum,  six  (6)  of  them  have  no  more 
than  1,500  employees.  Of  these  six,  we 
estimate  that  at  least  one  is  not 
independenUy  owned  and  operated.  We 
seek  comment  on  these  estimates. 

32.  In  addition,  the  proposals  in  this 
NPRM  may  also  afiect  providers  of  local 
exchange  service  that  purchase 
wholesale  services  from  the  14 
incumbent  price  cap  LECs  and  resell 
that  service  to  customers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  resellers.  The  closest 
applicable  SBA  definition  for  a  reseller 
is  a  telephone  communications 
company  except  radiotelephone 
(wireless)  companies.  13  CFR  121.201. 
SIC  4813.  However,  the  most  reliable 
source  of  information  regarding  the 
number  of  resellers  nationwide  is  the 
data  that  the  Commission  collects 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most 
recent  data.  260  companies  reported 
that  they  were  engaged  in  the  resale  of 
telephone  service.  We  estimate  that 
between  50  and  150  of  these  companies 
offer  local  exchange  service  on  a  resale 
basis,  but  we  do  not  have  data  regarding 
how  many  of  these  carriers  purchase 
service  bom  price  cap  ILECs.  We  also 
do  not  have  information  on  the  number 
of  these  carriers  that  are  not 
independenUy  owned  and  ofwrated  or 
have  more  than  1.500  employees,  and 
thus  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  resellers  that  would  qualify 
as  small  entities  or  small  inciunbent 
LEC  concerns  under  the  SBA's 
definition.  Consequentiy,  we  estimate 
that  there  are  fewer  than  150  small 
entify  resellers. 

33.  Reporting,  record  keeping,  and 
other  compliance  requirements.  The 
proposals  to  establish  a  customer 
certification  system  anfy  require  price 
cap  ILECs  to  ask  customers  to  identify 
their  primary  lines,  maintain  records 
verifying  a  customer's  primary  line 


designation,  submit  their  records  to 
Commission  audits  to  verify  accuracy  of 
primary  line  counts,  and  publish  a 
consumer  disclosure  statement  in  their 
monthly  bills. 

34.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Altemativet  Considered. 
Throughout  this  NPRM,  we  seek 
eomment  on  alternatives  that  will 
reduce  the  impact  on  all  entities 
affected  by  these  proposals,  including 
small  ILECs.  We  tentatively  adopt  a 
definition  of  single-line  business  lines 
that,  we  believe,  will  result  in  a  smaller 
administrative  burden  for  ILECs  as  they 
identify  primary  and  secondary  lines  in 
order  to  charge  the  correct  SLC  or  PICC. 
In  addition,  we  ask  commented  to 
identify  the  relative  costs  and  benefits, 
including  administrative  costs,  of 
adopting  a  particular  definition  of 
primary  residential  line.  We  ask  parties 
to  identify  a  definition  of  primary 
residential  line  that  will  be  easy  tat 
carriers  and  customers  to  apply.  We 
tentatively  adopt  customer  self- 
certification  as  a  means  to  identify 
primary  lines  because  this  method  of 
identification  is  less  administratively 
burdensome  for  ILECs  than  a  method 
that  does  not  include  customer  input. 
We  seek  comment  on  whether,  and  if  so, 
the  amount  of  time,  ILECs  must  keep 
records  of  customer  self-certification. 
We  particularly  encourage  parties  to 
submit  proposals  that  will  reduce  the 
administrative  burden  on  carriers  and 
customers.  We  seek  comment  on 
whether  we  should  include  a 
standardized  customer  disclosure 
statement,  and  if  so,  whether  that 
disclosure  should  be  made  in  writing  or 
may  be  made  orally. 

35.  At  this  time,  we  tentatively 
conclude  to  eliminate  several  options 
because  they  would  be  too 
administratively  burdensome.  The 
proposals  we  tentatively  reject  include: 
creating  and  maintaining  a  national 
database  of  prioiiary  line  designations; 
using  local  property  records  to  identify 
and  track  primary  lines;  and  using 
social  securify  niunbers  to  track  primary 
lines. 

36.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

Ordering  Clauses 

37.  It  is  ordered,  pursuant  to  Sections 
1.  4  (i)  and  (j).  201-209.  218-222,  251, 
254,  and  403  of  the  Communications 
Act  as  amended.  47  U.S.C.  151, 154(i). 
154(j),  201-209.  218-222,  251,  254,  and 
403  that  this  Notice  of  Proposed 
Rulemaking  is  hereby  adopted  and 
comments  are  requested  as  described 
above. 


38.  ft  is  further  ordered  that  the 
Conunission  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

ListofSul^ectB 

47  CFR  Part  54 

Communications  common  carriers, 
Health  fiacilities.  Libraries.  Reporting 
and  recordkeeping  requirements, 
Schools.  Telecommimications. 
Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Conununications  Commission. 
WilUam  F.  Caton. 
Acting  Secretary. 

(PR  Doc  97-24211  Filed  9-11-97;  8:45  anU 
OOMfn»-«MI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 

[Doctol  Na  a70B2821O-721IM»1:  LO. 
O6Oe07Hl 

RM0e4ft-AK37 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  Control  Date  for 
Atlantic  Macicarei 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Advance  notice  of  proposed 

rulemaking;  notice  of  control  date  for 

the  Atlantic  mackerel  fishery. 


SUMMARY:  NMFS  announces  that  anyone 
entering  the  commercial  Atlan6c 
mackerel  fishery  after  September  12, 
1997  (control  date)  will  not  be  assured 
of  future  access  to  the  Atiantic  mackerel 
resoiutre  in  Federal  waters  if  a 
management  regime  is  developed  and 
implemented  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  that  limits  the  number  of 
participants  in  the  fishery.  This 
aimouncement  is  intended  to  promote 
awareness  of  potential  eligibility  criteria 
for  future  access  to  the  commercial 
Atlantic  mackerel  fishery  and  to 
discourage  new  entries  into  this  fishery 


based  on  economic  speculation,  while 
the  Mid-Atlantic  Fishery  Management  - 
Coimcil  (Council)  contemplates  wfaather 
and  how  access  to  that  portion  of  the 
Atlantic  mackerel  fishery  in  Federal 
waters  should  be  controlled.  The 
potential  eligibility  criteria  may  be 
based  on  historical  participation, 
defined  as  any  number  of  trips  having 
any  dociunented  amount  of  Atlantic 
mackerel  landings.  If  such  a  regime  is 
implemented,  fishery  participants  may 
need  to  preserve  records  that 
substantiate  and  verify  their 
participation  in  the  Atlantic  mackerel 
fishery  in  Federal  waters. 
DATES:  Comments  must  be  submitted  by 
October  14, 1997. 
AOORESSES:  Comments  shmdd  be 
directed  to  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Coimcil.  300  South  New 
Street,  IDover,  DE  19904. 
FOR  FURTHBI MFORMATKM  CONTACT: 
Myles  Raizin.  Fishery  Policy  An^yst. 
508-281-9104. 
SUPPIBCNTARV  MFORMATKM: 

Background 

Atiantic  mackerel  {Scomber 
scombrusi  is  a  migratory  species  that 
supports  important  recreational  and 
commercial  fisheries  along  the  Atlantic 
coast  of  the  United  States  and  Canada. 
The  Fishery  Management  Plan  for 
Atlantic  Mackerel.  Squid,  and  Butterfish 
(FMP)  was  developed  by  the  Council  to 
provide  for  the  development  of  the  U.S. 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries.  An  initial  notice  establishing  a 
control  date  of  August  13.  1992.  was 
issued  for  the  Atlantic  mackerel,  squid, 
and  butterfish  fisheries  (57  FR  36384. 
August  13, 1992).  which  stated  that  as 
of  that  date  no  vessel  would  be 
guaranteed  entry  into  a  limited  access 
fishery,  if  the  Council  chose  to 
implement  one.  This  control  date  was 
rescinded  for  Atiantic  mackerel  on 
September  27. 1994  (59  FR  49235). 
because  the  Council  and  NMFS  believed 
that  information  regarding  biomass 
levels,  fishing  levels,  fishing  effort,  and 
catch  indicated  that  the  mackerel 
fishery  would  not  require  limited-entry 
management  in  the  foreseeable  future. 
Removal  of  the  control  date  also 
removed  a  barrier  to  access  to  this 
underutilized  resource  to  vessel  owners 
who  were  facing  severe  restrictions  in 
other  Northeast  fisheries.  In 
Amendment  5  to  the  FMP,  the  Council 
included  a  provision  that  would  require 
the  S«:retary  of  Commerce  to  publish  a 
control  date  for  the  Atlantic  mackerel 
fishery  when  commercial  landings 
reached  50  percent  of  allowable 
biological  catch  (ABC).  NMFS  did  not 
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include  this  provision  in  the  proposed 
rule  because,  as  explained  in  the 
preamble  to  that  rule  (60  FR  65618, 
December  20,  1995).  it  was  not 
considered  to  l>e  a  management  measure 
to  be  implemented  by  regidation. 
Rather,  it  was  viewed  as  a  statement  of 
Council  intent.  NMFS  further  noted  that 
the  Council  could  recommend  the 
publication  of  a  notice  of  control  date 
when  it  deemed  the  action  necessary.  At 
its  May  1997  meeting,  the  Council 
requested  that  NMFS  issue  an  advance 
notice  of  proposed  rulemaking 
reestabli^iing  a  control  date  for  Atlantic 
mackerel.  The  Coimcil  stated  that  such 
action  by  NMFS  would  discourage  new 
entries  into  the  fishery  baaed  on 
economic  speculation  while  the  Council 
considers  a  limited  access  system  for  the 
fishery.  Hie  Council  intends  to 
consider,  in  the  near  future,  a 
man^ement  program  that  would 
control  the  rate  of  capitalization  in  the 
fishery  and  promote  the  diversification 
of  existing  fishermen  in  the  Atlantic 
mackerel  industry. 

Discussion  of  reinstatement  of  a 
control  date  was  prompted  by  news  that 
a  large  factory  trawler  was  undeigoing 
conversion  to  enter  this  fishery.  Council 
members  noted  that,  although  the 
fishery  is  currently  underexploited.  a 
substantial  increase  in  exploitation 
could  be  efliBcted  in  a  short  period  of 
time  by  the  introduction  of  a  factory 
trawler  fleet.  To  prevent 
overcapitalization.  Council  members 
expressed  the  need  to  implement  a 


management  program  for  this  fishery 
that  allowed  for  controlled  expansion. 
Amendment  5  to  the  FMP  estimated  that 
the  hold  capacity  for  vessels  issued 
Atlantic  mackerel,  squid,  and  butterfish 
permits  approached  50.000  mt  if  each 
vessel  made  just  one  trip  at  full 
capacityr  Although  all  of  these  vessels 
do  not  have  an  interest  or  ability  to 
expand  into  the  mackerel  fishery,  there 
is  a  high  level  of  existing  capital  in  the 
region.  The  Council  members  noted  that 
this  capital,  along  with  the  possible 
addition  of  factory  trawlers,  raised 
concerns  because  the  current  estimate  of 
long-term  potential  yield  for  this  fishery 
is  150,000  mt.  Further,  both  NMFS  and 
the  Council  have  indicated  that  first 
preference  for  entry  into  this  fishery 
should  be  afforded  to  Northeast  region 
vessels  as  an  alternative  to  traditional 
fisheries  that  have  been  severely 
overfished.  For  these  reasons,  the 
Council  voted  to  request  publication  of 
a  control  date  for  Atlantic  mackerel. 

At  the  May  1997  meeting,  the  Council 
committed  to  begin  work  shortly  on 
Amendment  7  to  the  FMP.  Amendment 
7  would  address  whether  and  how  to 
limit  entry  of  commercial  vessels  into 
this  fisheiy.  Publication  of  a  control 
date  is  intended  to  discourage 
speculative  entry  into  the  Atlantic 
mackerel  fishery  while  potential 
management  regimes  to  control  access 
into  the  fishery  are  discussed  and 
possibly  developed  by  the  Council. 
Establishment  of  a  control  date  will  help 
to  distinguish  established  participants 


from  speculative  entrants  to  the  fishery. 
Although  participants  are  notified  that 
entering  the  fishery  after  the  control 
date  %vill  not  asstire  them  of  futiu^ 
access  to  the  Atlantic  mackerel  resource 
on  the  grounds  of  previous 
participation,  additional  and/or  other 
qualifying  criteria  also  may  be  applied. 
The  Council  may  choose  different  and 
variably  weighted  methods  to  qualify 
fishermen,  based  on  the  type  and  length 
of  participation  in  the  fishery  or  on  the 
quantity  of  landings. 

This  notice  hereby  establishes 
September  12, 1997  for  potential  use  in 
determining  historical  or  traditional 
participation  in  the  Atlantic  mackerel 
fishery.  This  action  does  not  commit  the 
Council  to  develop  any  particiilar 
management  regime  or  to  use  any 
specific  criteria  for  determining  entry  to 
the  fishery.  The  Council  may  choose  a 
different  control  date,  or  may  choose  a 
management  program  that  does  not 
make  use  of  such  a  date.  The  Council 
may  choose  also  to  take  no  further 
action  to  control  entry  or  access  to  the 
fishery.  Any  action  by  the  Council  will 
be  taken  piusuant  to  the  requirement  for 
FMP  development  estabUshed  under  the 
Magnuson- Stevens  Act. 

AHtfaoiitjr:  IB  U.S.C  1801  et  aeq. 
Dated:  September  5, 1997. 
David  L.  Evsm, 

Deputy  Anistant  Administrator  fc^  FisheiiS^ 

National  Marine  Fisheries  Service 

[FR  Doc.  97-24202  Filed  9-12-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Rasources  Conservation 
Sarvica 

Bayou  Bourtoaux  Watarshad.  St 
Landry  Partoh.  Louiaiana 

AOBICV:  Natural  Resources 
Conservation  Service,  Agricidture. 
ACnOM:  Notice  of  finding  of  no 
significant  impact 


:  Pursuant  to  Section  102(2Kc) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natiiral 
Resoiuces  Conservation  Service 
Regulation  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service.  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  tiie  Bayou 
Bourbeux  Watershed,  SL  Landry  Parish. 
Louisiana. 

PORfURTHER  MFORMATION  CONTACT: 
Donald  W.  Gohmert.  State 
Conservationist.  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana.  71302. 
telephone  (318)  473-7751. 
SUPH^MEKTARY  MiFORMATION:  The 
environmental  assessment  of  this 
fiaderally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Donald  W.  Gohmert.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  features  include  the 
installation  of  flood  control  measures 
consisting  of  both  structural  and 
nonstructural  measures  to  protect  thirty- 
two  residences  within  the  floodplain  of 
Bayous  Yarbor  and  Callahan;  land 
treatment  on  3,200  acres  of  critically 
eroding  cropland;  acquiring  agricultural 
easements  on  approximately  3,000  acres 
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of  land  through  the  Wetlands  Reserve 
Program;  and  11  miles  of  channel 
restoration  on  Bayous  Bellevue  and 
Bourbeux. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Bruce  Lehtn.  Assistant  State 
ConservationistAVater  Resources. 
Natiual  Resoiuces  Conservation  Service, 
3737  Government  Street,  Alexandria. 
Louisiana  71302.  telephone  (318)  473- 
7756. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Registar. 
(Thi«  activity  is  listed  in  the  Catalog  of 
Federal  Pomestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provislbn  of 
Executive  Order  12372,  which  requires 
intei^govemmental  conmikation  with  State 
and  local  officials.) 

Dated:  September  3, 1997. 
Donald  W.  Gobiart. 
State  Conservationist. 

(FR  Doc.  97-24177  Filed  »-ll-«7: 8:45  am] 
mujm  oooe  •4ia-i«.M 


COMMUTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramant  Uat;  Propoaad  AddWona 

AOEMCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severrfy 
Disabled. 

ACnOH:  Proposed  additions  to 
Procurement  List 

8UI«IARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  jmd  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  14, 1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 


1735  Je^rson  Davis  Highway 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MRMMATKM:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Ita 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
othervme  mdicated)  will  be  required  to 
prociue  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fiunish  the 
commodities  and  services  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Pnxnirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderiying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procuremeiit  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

0£Bce  and  Miscellaneoiis  Supplies 
(Requirements  for  the  U.S.  NCHtary 

Academy,  West  Point,  New  York) 
NPA:  Winston-Salem  Industries  for  the 

Blind.  Winston-Salem.  North  Carolina 
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Services 

Central  Facility  Management  (including 
Janitorial/Custodial,  Grounds 
Maintenance,  Interior  Landscaping, 
Copier  Operation,  Mail  and 
Messenger,  Shipping  and  Receiving 
and  Self  Service  Supply  Store) 

U.S.  Department  of  Agriculture, 
BelUville.  Maryland 

NPA:  Melwood  Horticultural  Training 
Center,  Upper  Marlboro,  Maryland 

fanittmal/Custodial 

Veterans  Administration  Medical . 

Center,  2600  M.  L.  King,  Jr.  Parkway, 

Des  Moines,  Iowa 
NPA:  Goodwill  Industries  of  Central 

Iowa,  Des  Moines,  Iowa 
L.  W.  Stoddard  USARC  25  North  Lake 

Avenue.  Worcester.  Massachusetts 
NPA:  Seven  Hills  Occupational  & 

Rehabilitation  Services,  Inc., 

Worcester.  Massachiisetts 
Repair  *  Distribution  of  Government 

Owned  Shoe  Lasts 
Defense  Personnel  Support  Center, 

Philadelphia.  Pennsylvania 
NPA:  Cleveland  Skilled  Industries, 

Qeveland,  Ohio 
Bereitr  L.  MilkmaB. 
Executive  Director. 
(FR  Doc  97-24261  Filed  9-ll-«7:  8:45  am] 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABI.EO 

Procurament  List  Additions 

AQB4CY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  die  Procurement 

List 


SUMMARY:  This  action  adds  to  the 
Procurement  List  conunodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  14. 1997. 
AOOnESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefiierson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
13,  20.  27  and  July  25. 1997  die 
Conunittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  EHsabled 
published  notices  (62  FR  32288.  33585. 
34686  and  40049)  of  proposed  additions 
to  the  Procurement  List. 

The  following  comments  pertain  to 
Woman's  USMC  Slacks:  Comments 


were  received  from  the  current 
contractor  for  the  slacks.  The  contractor 
indicated  that  the  addition  of  the  slacks 
woidd  significantly  and  adversely 
impact  its  business  and.  as  a  result,  its 
employees  and  the  depressed  region  in 
which  it  is  located.  The  contractor 
explained  that  its  potential  closure  as  a 
result  of  the  proposed  addition  would 
be  devastating,  as  it  was  the  largest 
employer  in  town  and  the  largest 
minority  employer  in  the  area. 

The  Committee  noted  that  the 
contractor  overstated  the  impact  on  its 
business  by  including  sales  data 
associated  with  slacks  of  another  color 
not  proposed  for  addition  to  the 
Procurement  List.  When  those  sales 
were  eliminated,  the  resulting 
percentage  of  the  firm's  sales  that  would 
be  lost  by  the  Committee's  addition  ,, 
action  was  below  the  level  that  the 
Committee  normally  considers  to  be 
severe  adverse  impact  Consequentiy, 
the  Committee  believes  it  is  unlikely 
that  the  contractor  will  be  forced  to 
discontinue  operations  and,  thereby, 
exaccerbate  any  existing  area  economic 
problems.  While  it  is  possible  that  a  few 
of  the  contractor's  employees  may  lose 
their  jobs  as  a  result  of  the  action,  the 
Committee  believes  that  even  in  a 
depressed  area,  it  will  be  easier  for  them 
to  find  jobs  than  it  woidd  be  for  the 
peopl%with  severe  disabilities  who  will 
benefit  from  the  addition. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  ciurent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  smtable  for  prociirement  by  the 
Federal  Government  under  41  U.S.C 
46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  residt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Govemmmt 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 


OTtey  Act  (41  U.S.C.  46— 48cl  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prociuement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  the  Naval  Air  Station, 

Lemoore,  California) 
Office  and  Miscailaneous  Supplies 
(Requirements  for  Dover  Air  Force  Base, 

Delaware) 
VuRyte — ^VuRyser  Ergonomic  Computer 

Workstation  7520-01-443-4902 


Slacks,  Woman's.  USMC 

8410-01-413-5188 

8410-01-413-5189  * 

8410-01-41»-5190 

8410-01-413-5193 

8410-01-413-5194 

8410-01-413-5195 

8410-01-413-5196 

8410-01-413-5245 

8410-01-413-5256 

8410-01-413-5258 

8410-01-413-5259 

8410-01-413-5260 

8410-01-413-5262 

8410-01-413-5800 

8410-01-413-5855 

8410-01-413-5860 

8410-01-413-5864 

8410-01-41^5872 

8410-01-413-5875 

8410-01-413-5877 

8410-01-413-5880 

8410-01-413-5881 

8410-01-413-5883 

8410-01-413-5884 

8410-01-413-5886 

8410-01-413-5887 

8410-01-413-5888 

8410-01-413-5889 

8410-01-413-5248 

Services 

Administrative  Services.  Social  Security 
Administration.  Oxmoor  South     . 
Industrial  Park,  220  Oxmoor  Court, 
Birmingham.  Alabama 

Janitorial/Custodial 

New  Boston  Courthouse.  Northern 
Avenue.  Boston.  Massachusetts. 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Bererly  L  MUknuuw 

Executive  Director. 

(FR  Doc.  97-24262  Filed  9-11-97;  8:45  ami 
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Advanced  Encryption  Standard 
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ACTION:  Notice;  Request  for  candidate 
encryption  algorithm  nomination 
packages. 


480S1 


WMMARY:  A  process  to  develop  a 
Federal  Information  Processing 
Standard  (FIPS)  for  Advanced 
Encryption  Standard  (AES)  specifying 
an  Advanced  Encryption  Algorithm 
(AEA)  has  been  initiated  by  the  National 
Institute  of  Standards  and  Technology 
(NIST).  This  notice  requests  submission 
of  candidate  algorithms  for 
consideration  for  inclusion  in  the  AES 
and  specifies  how  to  submit  a 
nomination  package.  The  requirements 
for  candidate  algoritiim  submission 
packages  and  minimum  acceptability 
requirements  that  must  be  satisfied  in 
order  to  be  deemed  a  "complete  and 
proper"  submission  are  presented,  the 
evaluation  criteria  which  will  be  used  to 

appraise  the  candidate  algorithms  are 
also  described. 

It  is  intended  that  the  AES  will 
specify  an  unclassified,  publicly 
disclosed  encryption  algorithm 
available  royalfy-free  worldwide  that  is 
capable  of  protecting  sensitive 
government  information  well  into  the 
next  century. 

The  purpose  of  this  notice  is  to  solicit 
candidate  algorithms  from  the  public, 
academic/research  communities, 
manufacturers,  voluntary  standards 
organizations,  and  Federal,  state,  and 
local  government  organizations. 
Following  the  close  of  the  submission 
period,  NIST  intends  to  make  all 
submissions  publicly  available  for 
review  and  conunent. 
DATES:  Submission  deadline:  Candidate 
algorithm  nomination  packages  must  be 
received  by  Jime  15, 1998. 

Submission  packages  received  before 
April  15,  1998,  will  be  reviewed  for 
completeness  by  NIST  and  notified  of 
their  specific  deficiencies,  if  any,  by 
May  15, 1998.  allowing  time  for 
deficient  packages  to  be  amended  by  the 
submission  deadline. 

No  amendmente  to  deficient  packages 
will  be  permitted  after  the  submUsion 
deadline.  Requests  for  witiidrawal  of 
candidate  algorithm  submission 


packages  previously  submitted  will  only 
be  honored  imtil  the  submission 
deadline. 

ADDRESSES:  Candidate  algorithm 
submission  packages  should  be  send  to 
Director,  Information  Technology 
Laboratory,  Attn:  Advanced  Encryption 
Standard  Nominations,  Technology 
Building.  Room  A231,  National  Instihite 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 
FORFURTMER  INFORMATION  CONTACT: 
For  general  information,  contact: 
Edward  Roback.  National  Institute  of 
Standards  and  Technology,  Building 
820,  Room  426,  Gaithersburg.  MD 
20899;  telephone  301-975-3696  or  via 
fax  at  301-948-1233. 

If  necessary,  general  questions  for 
clarification  of  these  requirements  for 
candidate  algorithm  submission 
packages,  minimum  acceptability 
requirements,  or  evaluation  criteria/ 
process  should  be  sent  electronically  to 
AESQUEST®NIST.GOV  or  via  fax  to 
301-948-1233  (Attn:  AES  Questions)^  In 
fairness  to  all  parties,  answers  to 
germane  questions  will  be  made 
publicly  available  simultaneously  to  all 
those  interested  at  <http://csrc.nistgov/ 
encryption/aes>.  Non-pertinent 
questions  may  be  ignored. 

Technical  questions  and  questions 
related  to  a  specific  submission  package 
may  be  made  by  contacting  either  Miles 
Smid  at  (301)  975-2938.  or  Jim  Foti  at 
(301) 975-5237. 

NIST  will  endeavor  to  answer  all 
questions  in  a  timely  maimer. 
«w»«-aen"ARY  information:  This 
section  contains  the  following: 

1.  Background 

2.  RaquiremenU  for  Candidate  Algorithm 

Submission  Packages 
2.A  Cover  sheet 
2.B  Algorithm  Specificatioiu  and 

Supporting  Dociunentation 
2.C  Magnetic  media 
2.D  Intellectual  property  statements/ 

agreements/disclosures 
2.E  General  Sufamission  Requirements 

3.  Minimum  AccepUbUity  Raquiiementa 

4.  Evaluation  Criteria 

5.  First  AES  Conference 

6.  Plans  for  Candidate  Evaluation  Process 
6.A  Overview 

6.B  Round  1  Technical  Evaluation 
6.C  Round  2  Technical  Evaluation 

7.  Miscellaneous 


1.  Background 

This  work  effort  is  being  initiated 
pursuant  to  NIST's  responsibilities 
under  the  Computer  Security  Act  of 
1987,  the  Information  Technology 
Management  Reform  Act  of  1996, 
Executive  Order  1 301 1 ,  and  OMB     - 
Circvdar  A-130. 

NIST  recognizes  that  many 
institutions,  both  within  and  outside  the 


Federal  Government,  have  coiuiderable 
investments  in  their  current  installed 
base  of  encryption  equipment 
implementing  the  Data  Encryption 
Algorithm,  specified  in  the  Data 
Encryption  Standard  (DES.  Federal 
Information  Processing  Standard  46-2). 
DES  was  first  approved  in  1977  and  was 
most  recenUy  reaffirmed  by  the 
Secretary  in  1993.  until  December  1998. 
In  1993  the  following  statement  was 
included  in  the  standard: 

At  the  next  review  (1998),  the  algorithm 
specified  in  this  standard  wiU  be  oyer  twenty 
years  old.  NIST  wiU  consider  alternaUves 
which  offer  a  high  level  of  security.  One  of 
these  alternatives  may  be  proposed  as  a 
replacement  standard  at  the  1998  review. 

It  is  NIST's  view  that  a  multi-year 
transition  period  will  be  necessary  to 
move  toward  any  new  encryption 
•tandaid  and  the  DES  will  continue  to 
be  of  sufficient  strength  for  many 
applications.  NIST  will  consult  with  all 
interested  parties  so  that  a  smooth 
transition  can  be  accomplished.  NIST 
may  not  complete  Uie  AES  selection 
process  before  the  end  of  its  1998  DES 
Review,  and  an  interim  8olution(s)  may 
be  necessary. 

For  interoperability  and  othw 
purposes,  NIST  strongly  desires  to  select 
a  smgle  block  encryption  algoritiim  to 
be  specified  in  die  AES  with  a  strengUi 
equal  to  or  better  tiian  tiiat  of  Triple  DES 
and  significantiy  improved  efficiency. 
However,  if  more  than  one  suitable 
candidate  is  identified  which  provides 
significantiy  better  advantages  in  a 
specific  application(s),  NIST  may 
consider  recommendijag  more  than  one 
algorithm.  Present  resource  constraints 
do  not  permit  the  development  of  a 
specific  standard  algoritlun  for  8-bit 
smart  card  implementations  or  a 
standard  stream  cipher.  It  is  hoped  that 
the  block  cipher  selected  will  be 
suitably  flexible  for  a  wide  variety  of 
implementations,  recognizing  that  it 
may  not  operate  with  optimal  efficiency 
in  each  and  every  potential  applicatioii. 

2.  Kaquirements  fior  Candidate 
Algorithm  Snlmuaaian  Packages 

To  be  considered  as  a  "complete" 
nomination  package  (and  continue 
further  in  the  AES  consideration 
process),  candidate  algorithm 
submission  packages  MUST  contain  the 
following  (as  described  in  detail  below): 
Cover  sheet 

Algorithm  Specificatioiu  and 
Supporting  Documentation 
Magnetic  media 

Intellectual  propmty  statements/ 
agreements/diaclosures 
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Each  of  these  is  discussed  in  detail 
below,  including  "general  submission 
requirements"  which  all  nominations 
must  also  satisfy. 

2.    A    Cover  sheet 

A  cover  sheet  containing  the 
following  information: 
Name  of  submitted  algorithm 
Principal  submitter's  name,  telephone, 

fax,  organization,  postal  address,  e- 

mail  address 
Name(s)  of  auxiliary  submitter(s) 
Name  of  algorithm  inventor(s) 

developer(s) 
Name  of  owner,  if  any,  of  the  algorithm. 

(normally  expected  to  be  the  same  as 

the  submitter) 
Signature  of  Submitter  (optional) 

Backup  point  of  contact  (w/telephone, 

fax,  postal  address,  e-mail) 

2.B    Algorithm  Specifications  and 
Supporting  Documentation 

2.B.1    A  complete  written 
specification  of  the  algorithm  shall  be 
included,  consisting  of  all  necessary 
mathematical  equations,  tables, 
diagrams,  and  parameters  that  are 
needed  to  implement  the  algorithm.  The 
submission  of  all  design  rationale  (e.g.. 
method  for  generating  table  values, 
rationale  for  number  of  rounds,  etc.)  is 
strongly  encouraged,  in  order  to 
facilitate  the  public  evaluation  process. 

Parity  bits  shall  not  be  specified  in  the 
key  definition.  The  bit  naming/ 
numbering  convention  for  the  key  shall 
be  provided  by  the  submitter. 

2.B.2    A  statement  of  the  algorithm's 
estimated  computational  efficiency  in 
hardware  and  software  shall  be 
included.  At  a  minimum,  the  submitter 
shall  state  efficiency  estimates  for  the 
"NIST  AES  analysis  platform" 
(specified  elsewhere  in  section  6.B)  and 
for  8-bit  processors.  (Efficiency 
estimates  for  other  platforms  may  be 
included  at  the  submitters'  discretion.) 
These  estimates  shall  each  include  the 
following  information,  at  a  minimum: 

a.  Description  of  the  platform  used  to 
generate  the  estimate,  in  sufficient  detail 
so  that  the  estimates  could  be  verified 
in  the  public  evaluation  process  (e.g., 
for  software  running  on  a  PC.  include 
processor,  clock  speed,  memory, 
operating  system,  etc.).  For  hardware 
estimates,  it  is  encouraged  that  a  gate 
count  (or  estimated  gate  count)  be 
included. 

b.  Speed  estimate  for  the  algorithm  on 
the  platform  specified  in  section  6.B.  At 
a  minimum,  the  number  of  clock  cycles 
required  to 

(1)  encrypt  one  block  of  data, 

(2)  decrypt  one  block  of  data, 

(3)  setup  a  key. 


(4)  setup  the  algorithm  (e.g.,  build 
internal  tables),  and 

(5)  change  a  key  after  its  initial  setup 
shall  be  specified  for  each  key-  and 
block-size  combination  required  in  the 
Minimum  Acceptability  Requirements 
section  of  this  announcement. 

c.  Any  available  information  on 
tradeoffs  between  speed  and  memonf. 

2.B.3  A  series  of  Known  Answer  Tests 
(KATs)  and  Monte  Carlo  Tests  (MCTs) 
shall  be  included  as  specified  below.  All 
of  these  KAT  and  MCT  values  shall  be 
submitted  electronically,  in  separate 
files,  on  a  diskette  as  described  in 
section  2.C.3.  (The  files  containing  test 
values  may  be  compressed  using  PKZJP 
or  GNUZIP  to  conserve  disk  space.) 
Each  file  shall  be  clearly  labeled  with 
header  information  listing:  (1) 
Algorithm  name,  (2)  Test  name,  (3) 
Description  of  the  test,  and  (4)  Key- 
block  size  combination  being  tested.  All 
values  within  the  file  shall  be  clearly 
labeled  (e.g.,  index,  key,  plaintext 
ciphertext,  etc.).  and  shall  be  in  the 
exact  format  specified  by  NIST  on  its 
WWW  site  at  <http://csrc.nist.gov/ 
encryption/aes>. 

a.  All  applicable  KATs  shall  be 
included  that  can  be  used  to  exercise 
various  features  of  the  algorithm  when 
operated  in  the  Electronic  Codebook 
(ECB)  mode.  A  set  of  KATs  shall  be 
included  for  each  key  and  block  size 
specified  in  the  Minimum  Acceptability 
Reouirements  section.  Required  KATs 
include: 

i.  Variable  Key  Known  Answer  Test— 
A  variable  key  KAT  is  required  for  the 
algorithm's  encryption  state.  For  an  n- 
bit  key  size,  there  shall  be  n  key- 
plaintext-ciphertext  triples.  The 
plaintext  shall  always  consist  entirely  of 
binary  zeros;  the  key  shall  always 
contain  a  single  '1'  bit  and  n-l  '0'  bits, 
and  the  n  possible  keys  (where  each  key 
has  the  '1'  bit  in  a  different  position) 
shall  be  used  to  generate  ciphertext.  (To 
run  this  test  for  decryption,  the 
ciphertext  should  be  used  as  input  to 
recover  the  block  of  all  zero  bits,  for 
each  possible  one-bit  key.) 

ii.  variable  Plaintext  Known  Answer 
Test — A  variable  plaintext  KAT  is 
required  for  the  algorithm's  encryption 
state.  For  an  m-bit  block  size,  there  shall 
be  m  kep-plaintext-ciphertext  triples. 
The  key  shall  always  consist  entirely  of 
binary  zeros;  the  plaintext  block  shall 
always  contain  a  single  '1'  bit  and  m-l 
'0'  bits,  and  the  m  possible  blocks 
(where  each  input  block  has  the  '1'  bit 
in  a  different  position)  shall  be  used  to 
generate  ciphertext.  (To  run  this  test  for 
decryption,  the  ciphertext  should  be 
used  as  input  to  recover  the  correct 
input  block,  using  the  key  consisting 
only  of  '0'  bits.) 


iii.  If  the  candidate  algorithm 
calculates  intermediate  values  (e.g.. 
internal  rounds)  for  an  encryption  or 
decryption  operation,  then  the  submitter 
shall  include  known  answers  for  those 
intermediate  values  for  a  single 
encryption  and  decryption  operation  for 
each  of  the  required  key-  and  block-size 
combinations. 

iv.  If  tables  are  used  in  the  algorithm, 
then  a  known  answer  te^t  shall  be 
included  to  exercise  every  table  entry. 

Note:  The  submitter  may  Include  any  other 
known  answer  tests  that  exercise  different 
features  of  the  algorithm  (e.g..  for 
permutation  tables,  etc.).  The  purposes  of 
these  tests  shall  be  clearly  described  in  the 
file  containing  the  test  values. 

b.  Four  Monte  Carlo  Tests  shall  be 
included,  with  key  and  data  values,  for 
each  of  the  key-block  combinations 
required  in  the  Minimum  Acceptability 
Requirements  section.  These  four  tests 
correspond  with  tests  specified  in  the 
NIST  Special  Publication.  Modes  of 
Operation  Validation  System: 
Bequirements  and  Procedures  (MOVS). 
The  four  tests  required  for  the  AES 
submissions  correspond  with  the  two 
Electronic  Codebook  Modes  Tests  for 
encryption  and  decryption  (Sections 
5.1.1.5  and  5.1.2.5  in  (MOVS))  the  two 
Qpher  Block  Chaining  Modes  Tests  for 
encryption  and  decryption  (Sections 
5.2.1.5  and  5.2.2.5  in  IMOVSj). 

A  link  to  a  description  of  the  required 
tests  will  be  available  at  <http:// 
csrc.nist.gov/encryption/aes>.  Required 
submission  data  for  the  Monte  Carlo 
Tests  will  also  be  found  at  that  location. 

2.B.4    A  statement  of  the  expected 
strength  (i.e.  workfactor)  of  the 
algorithm  shall  be  included. along  with 
any  supporting  rationale.  The  expected 
strength  shall  be  given  for  each  key-  and 
block-size  combination  required  in  the 
minimum  Acceptability  Requirements 
section  of  this  announcement,  and  for     . 
all  other  key-  and  block-size 
combinations  claimed  to  be  supported 
by  the  algorithm. 

2.B.5    An  analysis  of  the  algorithm 
with  respect  to  known  attacks  (e.g., 
known  and  chosen  plaintext)  shall  be 
included.  In  addition,  all  known  weak 
keys,  equivalent  keys,  complementation 
properties,  restrictions  on  key  selection, 
and  other  similar  features  of  the 
algorithm  shall  be  noted  by  the 
submitter.  If  no  such  values  are  known, 
then  this  shall  be  stated  by  the 
submitter. 

The  submitter  should  provide  any 
mathematical  rationale  for  the  non- 
existence of  "trap-doors"  in  the 
algorithm,  to  the  greatest  extent 
possible. 

The  submitter  shall  provide  a  list  o^ 
known  references  to  any  published 
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materials  describing  or  analyzing  the 
security  of  the  submitted  algorithm. 
Submission  of  copies  of  these  materials 
(accompanied  by  a  waiver  of  copyright 
or  pennission  bom  the  copyright  holder 
for  jttS  public  evaluation  purposes)  is 
encouraged. 

2.B.6    A  statement  shall  be  included 
that  lists  and  describes  advantages  and 
limitations  of  the  algorithm.  Such 
advantages  and  limitations  shall  address 
the  ability  to: 

a.  implement  the  algorithm  as  a 
stream  cipher.  Message  Authentication 
Code  (MAC)  generator,  pseudo-random 
number  generator,  hashing  algorithm, 
etc. 

b.  implement  the  algorithm  in  various 
enviroiunents,  including — but  not 
limited  to:  8-bit  processors  (smartcards), 
ATM,  HDTV,  B-ISDN.  voice 
applications,  satellite  applications,  etc. 
To  demonstrate  the  efficiency  of  a 
hardware  implementation  of  the 
algorithm,  the  submitter  may  include  a 
specification  of  the  algorithm  in  a 
nonproprietary  Hardware  Description 
Language  (HDL). 

c.  use  the  algorithm  with  key-  and 
block-sizes  other  than  those  required  as 
a  minimum  in  the  Minimum 
Acceptability  Requirements  section  of 
this  announcement. 

If  the  submitter  believes  that  the 
algorithm  has  certain  features  deemed 
advantageous  by  the  submitter,  then 
these  should  be  fisted  and  described, 
along  with  supporting  rationale.  Some 
examples  of  these  features  might 
include,  for  example:  throw-away 
tables,  mathematically  (rather  than 
empirically)  designed  tables,  statistical 
basis  for  inter-round  mixing,  variable 
key  setup  time,  etc. 

2.C    Magnetic  Media 

2.C.1    Reference  Implementation 

A  reference  implementation  shall  be 
submitted,  in  order  to  promote  the 
understanding  of  how  the  candidate 
algorithm  may  be  implemented.  This 
implementation  shall  consist  of  source 
code  vmtten  in  ANSI  C;  appropriate 
comments  should  be  included  in  the 
code,  and  it  should  clearly  map  to  the 
algorithm  description  included  under 
section  2.B.I.  Since  this  implementation 
is  intended  for  reference  purposes, 
clarity  in  programming  is  more 
important  than  efficiency. 

The  reference  implementation  shall 
be  capable  of  fully  demonstrating  the 
operation  of  the  candidate  algorithm. 
The  reference  implementation  shall 
support  all  key-  and  block-size 
combinations  specified  in  the  Minimum 
Acceptability  Requirements  section  of 
this  announcement.  Additionally,  it 


must  support  all  other  key-block  sizes 
that  are  claimed  to  be  supported  by  the 
algorithm. 

NIST  will  specify  a  crypto^phic  API 
for  the  ANSI  C  implementations,  which 
will  be  made  available  at  <http:// 
csrc.nist.gov/encryption/aes>.  All  ANSI 
C  submissions  shall  implement  that 
API.  so  that  the  NIST  test  system  can  be 
compatible  with  all  submissions. 

Separate  source  code  for 
implementing  the  required  Known 
Answer  Tests  and  Modes  Tests  with  the 
reference  implementation  shall  also  be 
included.  This  code  shall  be  able  to 
process  input  specified  in  the  format 
indicated  by  NIST  (on  the  WWW  site  as 
referred  to  under  section  2.B.3)  and  run 
the  required  tests. 

Tfee  reference  implementation  shall 
be  provided  on  a  single  diskette,  which 
shall  be  labeled  with  the  submitter's 
name,  the  algorithm  name,  and 
"Reference  Implementation." 


2.C.2    Mathematically  Optimized 
Implementation 

Two  mathematicaily  optimized 
implementations  of  the  candidate 
algorithm  shall  be  submitted,  so  that 
NIST  can  perform  tests  in  two  different 
languages  in  order  te  demonstrate  the 
potential  for  efficient-implementation. 
These  two  implementations  shall  be 
specified  in  ANSI  C  and  Java 
programminglanguages: 

i.  ANSI  C;  The  first  mathematically 
optimized  implementation  shall  be 
specified  in  ANSI  C  source  code.  NIST 
intends  to  use  the  ANSI  C  compiler 
specified  under  "Round  1  Technical 
Analysis"  to  compile  the  code  and  link 
it  to  the  NIST  test  system.  (NIST 
received  many  comments  that  the 
optimized  implementation  should  be 
written  in  C,  since  it  is  a  very  common 
language.) 

NIST  will  specify  a  cryptographic  API 
for  the  ANSI  C  implementations,  which 
will  be  made  available  at  <http:// 
csrc.nist.gov/encryption/aes>.  All  ANSI 
C  submissions  shall  implement  that 
API,  so  that  the  NIST  test  system  can  be 
compatible  with  all  submissions. 

ii.  Java  language  specification:  The 
second  mathematically  optimized 
implementation  shall  be  specified  in  the 
Java  programming  language,  as  defined 
by  the  Java  Development  Kit  (JDK) 
version  1.1.  This  JDK  l.l  is  publicly 
available  for  multiple  platforms  from 
Javasoft,  at  <http://www.javasofit.com>. 
NIST  has  selected  Java  as  one  language 
for  the  mathematically  optimized 
implementations  because  it  will  provide 
an  accurate  relative  mathematical 
efficiency  measure  of  the  different 
candidate  algorithms,  since  it  uses 
machine-independent  code.  The  use  of 


one  Java  Virtual  Machine— to  test  all  of 
the  Java  implementations  submitted  to 
NIST— is  intended  to  eliminate 
differences  in  hardware  optimizations 
that  may  occur  when  using  other 
languages.  It  is  not  intended  that  the 
Java  implementation  will  provide  an 
absolute  efficiency  measure  of  each 
candidate  algorithm  on  the  NIST 
Analysis  Platform. 

Submissions  are  required  to  use  the 
cryptographic  API  defined  by  the  Java 
Crj^tography  Architecture  (JCA)  in 
conjunction  with  the  Java  Cryptography 
Extension  aCE).  An  AES  submitter  shall 
create  a  Cryptography  Package  Provider 
(CPP)  that  implements  the  submitted 
candidate  algorithm.  The  Provider  class 
is  described  in  the  JCA  (Refer  to  <httpj 
/java.stm.com:80/products/|dk/l .  1/ 
docs/guide/security/CryptoSpec.html>. 
under  "The  Provider  Class";  JCE  1.1 
APIs  may  be  found  at  <http:// 
java.sun.com/security>).  TTje  "Ciphw" 
engine  subclass  within  the  CPP  (as 
defined  in  the  JCE)  shall  then  be  used 
to  implement  the  candidate  encryption 
algorithm.  Other  appropriate  engine 
subclasses  from  the  JCA  and  JCE  may 
also  be  implemented,  to  accommodate 
features  of  the  particular  candidate 
algorithm  (e.g.,  "Key  Generator"  class  in 
the  JCE). 

General  Requirements  for  Both 
Mathematically  Optimized 
Implementations 

Both  of  the  mathematically  optimized 
implementations  shall  support  key-  and 
block-size  combinations  specified  in  the 
Minimum  Acceptability  Requirements 
section  of  this  announcement. 

The  mathematically  optimized 
implementations  shall  operate  in  the 
Electronic  Codebook  (ECB),  Cipher 
Block  Chaining  (CBC),  and  1-bit  Qpher 
Feedback  (l-CFB)  modes  for  encryption 
and  decryption.  Other  modes  are  not 
required  to  be  implemented  in  the 
software  provided  to  NIST. 
Separate  source  code  for 
implementing  the  required  Known 
Answer  Tests  and  Modes  Tests  with  the 
mathematically  optimized 
implementations  shall  also  be  included. 
This  code  shall  be  able  to  process  input 
specified  in  the  format  indicated  by 
NIST  (on  the  WWW  site  as  referred  to 
under  section  2.B.3)  and  run  the 
required  tests. 

The  submitter  shall  provide  the 
mathematically  optimized 
implementations  on  two  separate 
diskettes,  which  shall  be  labeled  with 
the  submitter's  name,  the  algorithm 
name,  and  "Optimized— ANSI  C"  or 
"Optimized— Java". 

Additionally,  submitters  may,  at  their 
discretion,  submit  revised  optimized 
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implementations  (for  both  the  ANSI  C 
and  Java  implementations)  for  use  in  the 
Round  2  evaluation  process,  allowing 
additional  time  for  improvements. 
These  must  be  received  prior  to  the 
beginning  of  the  round  2  evaluation; 
submittors  will  be  notified  of  the 
5p>ecific  deadline  as  appropriate.  Note 
that  the  mathematically  optimized 
implementations  on  file  with  NIST  at 
the  close  of  the  initial  submission 
period  will  be  the  ones  used  in  the 
Round  1  evaluation. 

2.C3    Test  Values— Known  Answer 
Tests  and  Monte  Carlo  Tests 

The  files  on  this  dislcette  shall  contain 
all  of  the  test  values  required  under 
section  2.B.iof  this  announcement. 
That  section  includes  descriptions  of 
the  required  tests  as  well  as  a  Ust  of  the 
values  that  must  be  provided.  These 
files  may  be  compressed  using  PKZIP  or 
GNUZIP  to  conserve  disk  space,  if 
necessary. 

The  required  format  for  the  test 
vectors  will  be  specified  by  NIST  at 
<http://csrc.nist.gov/encryption/aes> 

The  test  values  shall  be  provided  on 
a  single  diskette,  which  shall  be  labeled 
with  the  submitter's  name,  the 
algorithm  name,  and  "Test  Values: 
Known  Answer  Tests  and  Monte  Carlo 
Tests." 

2.C.4    Supporting  Documentation 

'    So  as  to  facilitate  electronic 
distribution  of  submissions  to  all 
interested  parties,  copies  of  all  written 
materials  must  also  be  submitted  in 
electronic  form  in  either  PostScript  or 
Adobe  PDF.  PDF  is  preferable.  (NIST 
will  convert  PostScript  submissions  to 
PDF.)  Submitters  planning  to  create  PDF 
are  encouraged  to  use  the  thumbnail 
and  bookmark  features,  to  have  a 
clickable  table  of  contents  (if 
applicable),  and  to  include  other  links 
within  the  PDF  as  appropriate.  To  create 
a  PostScript  file,  users  of  PC  word 
processors  should  configure  their 
software  to  print  using  a  PostScript 
printer  driver,  and  capture  the  output 
using  the  "print  to  file"  featiu^, 
preferably  using  standard  PostScript 
printer  fonts  (not  downloaded  fonts). 
Users  of  TeX,  LaTeXyOVIPS  should 
use  PostScript  Type  1  fonts,  preferably 
standard  PostScript  printer  fonts,  rather 
than  the  default  embedded  bitmapped 
Computer  Modem  fonts.  Instructions  for 
configuring  DVIPS  can  be  foimd  at 
<http://www.adobe.comy 
supportservice/custsupport/ 
SOLLmONS/385e.htm>.  "Creating 
quality  Adobe  PDF  files  fixjm  TeX  with 
DVIPS,"  by  Kendall  Whitehouse/ 
EMERGE,  FaxYI  number  131303.  (This 
is  cited  for  reference  purposes  only,  and 


does  not  constitute  a  direct  or  implied 
endorsement.) 

NIST  then  intends  to  make 
submissions  available  electronically 
(consistent  with  U,S.  export  regulations) 
in  both  PostScript  and  PDF  formats. 

This  electronic  version  of  the 
supporting  documentation  shall  be 
provided  on  diskette(s},  which  shall  be 
labeled  with  the  submitter's  name,  the 
algorithm  name,  and  "Supporting 
Docimientation."  If  multiple  diskettes 
are  necessary,  each  diskette  must  also  be 
labeled  with  "tin  of  n"  as  appropriate. 

2.C.5    General  Requirements  for 
Magnetic  Media 

A  separate  diskette  shall  be  used  for 
the  reference  implementation, 
mathematically  optimized 
implementations,  test  values,  and 
supporting  materials. 

All  magnetic  media  presented  to  NIST 
shall  be  free  of  vinises  or  other 
malicious  code.  Media  submitted  will 
be  scanned  for  the  presence  of  such 
code.  If  such  malicious  code  is  found, 
NIST  will  notify  the  submitter  and  ask 
that  a  clean  version  of  the  magnetic 
media  be  re-submitted. 

All  magnetic  media  shall  be 
submitted  on  3.5"  1.44MB  floppy 
diskettes,  formatted  for  use  on  an  IBM- 
compatible  PC. 

A  file  labeled  "README"  shall  be 
included  on  each  diskette,  Usting  all 
files  included  on  the  diskette,  with  a 
brief  description  of  each. 

NIST  is  in  the  process  of  defining  a 
selected  set  of  cryptographic  service 
calls  for  the  ANSI  C  implementations. 
For  the  Java  implementation.  NIST  will 
use  calls  from  the  Java  Cryptography 
Architecture  API.  These  two  sets  of  calls 
shall  be  used  by  the  NIST  test  software 
to  make  appropriate  calls  to  the 
optimized  and  reference 
implementations,  so  that  the  test 
software  does  not  have  to  be  rewritten 
for  each  submitted  algorithm.  Therefore. 
both  the  mathematically  optimized  and 
reference  implementations  are  required 
to  conform  with  these  specific  calls.  The 
implementations  shall  be  supplied  in 
source  code  so  that  NIST  can  compile 
and  link  them  appropriately  with  the 
test  software.  The  two  selected  sets  of 
required  calls  will  be  available  at  the 
following  location:  <http:// 
csrc.nist.gov/encryption/aes>.  NIST 
intends  that  these  will  be  available 
within  three  months  after  publication  of 
this  notice. 

2.D    Intellectual  Property  Statements/ 
Agreements/Disclosures 

After  review  of  the  public  comments 
on  the  draft  minimum  acceptability 
requirements  and  evaluation  criteria 


(published  for  comment  in  the  Federal 
Register  on  January  2. 1997),  NIST  has 
determined  that  potential  users  of  the 
AES  desire  to  have  the  AES  available 
worldwide  on  a  royalty  free  basis. 
Additionally,  based  upon  the  resu^  of 
the  April  15,  1997  public  workshop 
held  on  the  draft  evaluation  criteria  and 
submission  requirements,  NIST  believes 
there  is  a  reasonable  basis  to  expect  a 
sufficient  number  and  variety  of 
submissions  willing  to  meet  these 
licensing  conditions  such  that  the 
expressed  needs  of  potential  AES  users 
can  be  accommodated. 

In  order  to  ensure  this  and  minimize 
any  intellectual  property  issues,  the 
following  statement  is  required; 

2.D.1    Statement  by  the  Submitter 

/, (print  submitter's  full 

name) do  hereby  declare  that 

to  the  best  of  my  knowledge  the  practice 
of  the  algorithm,  reference 
implementation,  and  mathematically 
optimized  implementations,  I  have 

submitted,  known  as (print 

name  of  algorithm) may  be 

covered  by  the  following  U.S.  and/or 

foreign  patents: (describe  and 

enumerate  or  state  "none"  if 

appropriate) . 

/  do  herby  declare  that  I  am  aware  of 
no  patent  applications  which  may  cover 
the  practice  of  my  submitted  algorithm, 
reference  implementation  or 
mathematically  optimized 
implementations.  -OR-  /  do  hereby 
declare  that  the  following  pending 
patent  applications  may  cover  the 
practice  of  my  submitted  algorithm, 
reference  implementation  or 
mathematically  optimized 

implementations: (describe 

and  enumerate) . 

I  do  hereby  understand  that  my 
submitted  algorithm  may  not  be  selected 
for  inclusion  in  the  Advanced 
Encryption  Standard.  I  also  understand 
and  agree  that  after  the  close  of  the 
submission  period,  my  submission  may 
not  be  withdrawn  from  public 
consideration  for  inclusion  in  the 
Federal  Information  Processing 
Standard  (FIPS)  for  Advanced 
Encryption  Standard  (AES).  I  further 
understand  that  I  will  not  receive 
financial  compensation  from  the 
government  for  my  submission.  I  certify 
that,  to  the  best  of  my  knowledge,  I  have 
fully  disclosed  all  patents  and  patent 
applications  relating  to  my  algorithm.  I 
also  understand  that  the  U.S. 
Government  may,  during  the  course  of 
the  lifetime  of  the  AES  or  during  the 
FIPS  public  review  process,  modify  the 
algorithm's  specifications  (e.g.,  to 
protect  against  a  newly  discovered 
vulnerability).  Should  my  submission  be 
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selected  for  inclusion  in  the  AES,  I 
hereby  agree  not  to  place  any 
restrictions  on  the  use  of  the  algorithm 
intending  it  to  be  available  on  a 
worldwide,  non-exclusive,  royalty-free 
basis. 

I  do  hereby  agree  to  provide  the 
statements  required  by  sections  2.D.2 
and  2.D.3.  below,  for  any  patent  or 
patent  application  identified  to  cover 
practice  of  my  algorithm,  reference 
implementation  or  mathematically 
optimized  implementations  and  the 
right  to  use  such  implementation  for  the 
purposes  of  the  AES  evaluation  process 
I  understand  that  MIST  will  announce 
the  selected  algorithm(s)  and  proceed  to 
publish  the  draft  FIPS  for  public 
comment.  If  my  algorithm  (or  the 
derived  algorithm)  is  not  selected  for 
inclusion  in  the  FIPS  (including  those 
not  selected  for  second  round  of  public 
evaluation),  I  understand  that  all  rights, 
including  use  rights  of  the  reference  and 
mathematically  optimized 
implementation,  revert  back  to  the 
submitter  (and  other  owneifs]  as 
appropriate).  Additionally,  should  the 
U.S.  Government  not  select  my 
algorithm  for  inclusion  in  the  AES  after 
a  period  of  four  years  from  the  close  of 
the  submission  date  for  candidate 
algorithms,  all  rights  revert  to  the 
submitter  (and  other  ownerfsj  as 
appropriate). 
Signed: 
me: 
Dated: 
Place: 

2.D.2    Statement  by  Patent  (and  Patent 
Application)  Owner(s) 

If  there  are  any  patents  (or  patent 
applications)  identified  by  the 
submitter,  including  those  held  by  the 
submitter,  the  following  statement  must 
be  signed  by  each  and  every  owner  of 
the  patent  and  patent  applications  above 
identified. 

1- .  (print  full  name) , 

of (print  full  postal  address) 


48055 


.  am  the  owner  or  authorized 

representative  of  the  owner  (print  full 

name, if  different  than 

the  signer)  of  the  following 

patent(s)  and  or patent 


patent  granted  to  me  or  my  company 

which  may  be  necessary  for  the  practice 

of  the  referenced  algorithm,  reference 

implementation,  or  the  mathematically 

optimized  implementations. 

Signed: 

Title: 

Dated: 

Place: 

Note  that  the  government  may 
conduct  research  as  may  be  appropriate 
to  verify  the  availability  of  the 
submission  of  a  royalty  fi-ee  basis 
worldwide. 

2.D.3    Statement  by  Reference/ 
Mathematically  Optimized 
Implementations'  Owner(s) 

The  following  must  also  be  included: 

^' (print  full  name) , 

am  the  owner  of  the  submitted  reference 

implementation  and  mathematically 

optimized  implementations  and  hereby 

grant  the  Government  and  any 

interested  party  the  right  to  use  such 

implementations  for  the  purposes  of  the 

AES  evaluation  process  notwithstanding 

that  the  implementations  may  be 

copyrighted. 

Signed: 

Title: 

Dated: 

Place: 

2.E    General  Submission  Requirements 

NIST  welcomes  both  domestic  and 
international  submissions;  however,  in 
order  to  facilitate  analysis  and 
evaluation,  it  is  required  that  the 
submission  packages  be  in  English.  This 
information  includes  the  cover  sheet, 
algorithm  specification  and  supporting 
documentation,  source  code,  and 
intellectual  property  information.  Any 
required  information  that  is  submitted 
in  a  language  other  than  English  shall 
render  the  submission  package 
"incomplete."  Optional  supporting 
materials  (e.g..  journal  articles)  in 
another  language  may  be  submitted. 

Classified  and/or  proprietary 
submissions  shall  not  be  accepted. 


3.  The  candidate  algorithm  shall  be 
capable  of  supporting  key-block 
combinations  with  sizes  of  128-128, 
192-128,  and  256-128  bits.  A  submitted 
algorithm  may  support  other  key-block 
sizes  and  combinations,  and  such 
features  will  be  taken  into  consideration 
during  analysis  and  evaluation. 
(End  of  minimum  acceptability 
requirements) 

Candidate  algorithm  submission 
packages  which  are  complete  (as 
defined  earlier)  and  whose  algorithm 
meets  the  minimum  acceptability 
requirements  (as  defined  immediately 
above)  will  be  deemed  to  be  "complete 
and  proper"  submissions.  Those 
deemed  othenvise  will  receive  no 
further  consideration.  A  complete  fist  of 
submissions  will  be  publicly  announced 
by  NIST— those  which  are  "complete 
and  proper,"  and  any  others. 

4.  Evaluation  Criteria 

In  order  to  provide  a  basis  for  the 
analysis  and  evaluation  of  encryption 
algorithms  submitted  to  be  considered 
for  incorporation  into  the  FIPS  for  AES. 
evaluation  criteria  will  be  used  to 
review  candidate  algorithms.  All  of 
NIST's  analysis  results  will  be  made 
publicly  available. 

Although  NIST  will  be  performing  its 
ov«m  analyses  of  the  candidate 
algorithms.  NIST  strongly  encourages 
public  evaluation,  making  those  results 
publicly  available  and  submitting  them 
to  NIST.  This  information  may  be 
addressed  at  the  Second  and  Third  AES 
Candidate  Conferences.  NIST  will  take 
into  account  its  own  analysis,  as  well  as 
all  other  input  received,  in  order  to 
make  its  decision  regarding  the  AES 
selection. 

Security  (i.e.,  the  effort  required  to 
cryptanalyze) 

The  security  provided  by  ap  algorithm 
is  the  most  important  factor  in  the 
evaluation. 


application(s): . 


.  (enumerate) 


,  and  do  hereby  agree  to  grant 

any  interested  party  if  the 

algorithm  known  as (print 


to 


name  of  algorithm 


_,  is  selected 


for  inclusion  in  the  Advanced 
Encryption  Standard,  an  irrevocable 
nonexclusive  royalty-free  license  to 
practice  the  referenced  algorithm, 
reference  implementation  or  the 
mathematically  optimized 
implementations.  Furthermore,  I  agree 
to  grant  the  same  rights  in  any  other 


3.  Minimum  Acceptability 
Requirements 

Those  packages  which  are  deemed  to 
be  "complete"  will  then  be  evaluated  to 
see  if  they  contain  a  "proper"  candidate 
algorithm.  To  be  considered  as  a     . 
"proper"  candidate  algorithm 
submissions  (and  continue  further  in 
the  AES  Development  Process), 
candidate  algorithms  must  meet  the 
following  minimum  acceptability 
requirements: 

1.  The  algorithm  must  implement 
symmetric  (secret)  key  cryptography. 

2.  The  algorithm  must  be  a  block 
cipher. 


Algorithms  will  be  judged  on  the 
following  factors: 

i.  Actual  security  of  the  algorithm 
compared  to  other  submitted  algorithms 
(at  the  same  key  and  block  size). 

ii.  The  extent  to  which  the  algorithm 
output  is  indistinguishable  from  a 
random  permutation  on  the  input  block. 

iii.  soundness  of  the  mathematical 
basis  for  the  algorithm's  security. 

iv.  Other  security  factors  raised  by  the 
public  during  the  evaluation  process, 
including  any  attacks  which 
demonstrate  that  the  actual  security  of 
the  algorithm  is  less  than  the  strength 
claimed  by  the  submitter. 
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Qaimed  attacks  will  be  evaluated  for 
practicality. 

Cost 

i.  Licensing  requirements:  NIST 
intends  that  when  the  AES  is  issued,  the 
algoritbmls)  specified  in  the  AES  shall 
be  available  on  a  worldwide,  non- 
exclusive, royalty-free  basis. 

ii.  Computational  efficiency:  The 
evaluation  of  computational  efficiency 
will  be  applicable  to  both  hardware  and 
software  implementations.  Round  1 
analysis  by  NIST  will  focus  primarily  on 
software  implementations  and 
specifically  on  one  key-block  size 
combination  (128-128);  more  attention 
will  be  paid  to  hardware 
implementations  and  other  supported 
key-block  size  combinations 
(particiilarly  those  required  in  the 
"Minimum  Acceptability 
Requirements"  section)  during  Round  2 
anidysis. 

Computational  efficiency  essentially 
refers  to  the  speed  of  the  algorithm. 
NIST's  analysis  of  computational 
efficiency  will  be  made  using  each 
submission's  mathematically  optimized 
implementations  on  the  platform 
specified  under  "Round  1  Technical 
Evaluation"  below.  Public  comments  on 
each  algorithm's  efficiency  (particularly 
for  various  platforms  and  applications) 
will  also  be  taken  into  consideration  by 
NIST. 

iii.  Memory  requirements:  The 
memory  required  to  implement  a 
candidate  algorithm — for  both  hardware 
and  software  implementations  of  the 
algorithm — will  also  he  considered 
during  the  evaluation  process.  Round  1 
analysis  by  NIST  will  focus  primarily  on 
software  implementations;  more 
attention  will  be  ptaid  to  hardware 
implementations  during  Round  2. 

Memory  requirements  will  include 
such  factors  as  gate  counts  for  hardware 
implementations,  and  code  size  and 
KAiM  requirements  for  software 
implementations. 

Testing  will  be  performed  by  NIST 
using  the  mathematically  optimized 
implementations  provided  in  the 
submission  package.  Memory 
requirement  estimates  (for  different 
platforms  and  environments)  that  are 
included  in  the  submission  package  will 
also  be  taken  into  consideration  by 
NIST.  Input  bom  public  evaluations  of 
each  algorithm's  memory  requirements 
(particularly  for  various  platforms  and 
applications)  will  also  be  taken  into 
consideration  by  NIST. 

Algorithm  and  Implementation 
Characteristics 

i.  Flexibility:  Candidate  algorithms 
with  greater  flexibility  will  meet  the 


needs  of  more  users  than  less  flexible 
ones,  and  therefore,  inter  alia,  are 
preferable.  However,  some  extremes  of 
functionality  are  of  little  practical 
application  (e.g.,  extremely  short  key 
lengths) — for  those  cases,  preference 
will  not  be  given. 

Some  examples  of  "flexibility"  may 
include  (but  are  not  limited  to)  the 
following: 

a.  The  algorithm  can  accommodate 
additional  key-  and  block-sizes  (e.g..  64- 
bit  block  sizes,  key  sizes  other  than 
those  sp>ecified  in  the  Minimum 
Acceptability  Requirements  section, 
(e.g.,  keys  between  128'and  256  that  are 
multiples  of  32  bits.  etc.]). 

b.  The  algorithm  can  be  implemented 
securely  and  efficiently  in  a  wide 
variety  of  platforms  and  applications 
(e.g..  8-bit  processors.  ATM  networks, 
voice  &  satellite  communications. 
HDTV,  B-ISDN.  etc.). 

c.  The  algorithm  can  be  implemented 
as  a  stream  cipher,  Message 
Authentication  Code  (MAC)  generator, 
paeudo-random  number  generat(»^. 
hashing  algorithm,  etc. 

ii.  Hardware  and  software  suitability: 
A  candidate  algorithm  shall  not  be 
restrictive  in  the  sense  that  it  can  only 
be  implemented  in  hardware.  If  one  can 
also  implement  the  algorithm  efficiency 
in  firmware,  then  this  will  be  an 
advantage  in  the  area  of  flexibility. 

iii.  Simplicity:  A  candidate  algorithm 
shall  be  judged  according  to  relative 
simplicity  of  design. 

5.  Initial  Planning  for  the  First  AES 
Candidate  Conference 

An  open  public  conference  is  being 
planned  for  the  summer  of  1998,  at 
which  the  submitter  of  each  complete 
and  proper  nomination  package  is 
invited  to  publicly  discuss  and  explain 
their  candidate  algorithm. 

Written  portions  of  all  submitted 
candidates  will  be  made  available  at  the 
Conference,  including  those  not  deemed 
"complete  and  proper."  Submitters  of 
complete  and  proper  submissions  will 
be  invited  to  speak  to  discuss  their 
submission  and  answer  questions. 

As  details  and  registration  procedures 
are  finalized,  they  will  be  posted  to 
<http://csrc.nist.gov/encryption/>. 

6.  Plans  for  Candidate  Evaluation 
Process 

This  section  provides  an  overview  of 
the  envisioned  AES  candidate  review 
process,  including  NIST's  plans  for 
technical  analysis  of  submissions. 

6.A    Overview 

Following  the  close  of  the  call  for 
candidate  algorithm  submission 
packages,  NIST  will  review  them  to 


determine  which  are  "complete  and 
proper."  as  described  elsewhere  in  this 
notice.  NIST  then  intends  to  make  all 
submissions  publicly  available 
(consistent  with  U.S.  export  regulations) 
and  invite  public  comments  on  the 
"complete  and  proper"  submissions.  To 
help  better  inform  the  public,  the  First 
AES  Candidate  Conference  will  be  held 
at  the  start  of  the  public  comment 
process  to  allow  submitters  to  publicly 
explain  and  answer  questions  regarding 
their  submissions.  NIST  intends  to 
publish  a  separate  Federal  Register 
notice  in  the  future  requesting  public 
comments  on  the  candidate  algorithms 
in  the  Round  1  evaluation  to  he  used  in 
narrowing  of  the  candidate  pool  for 
more  careful  study  and  analysis  in 
Round  2. 

During  the  Round  1  public  review, 
NIST  intends  to  technically  evaluate  the 
candidate  algorithm  as  outlined  in  the 
"Rotmd  1  Technical  Evaluation"  section 
below.  Note  that  NIST  does  not  intend 
to  conduct  its  own  cryptanalysis,  but. 
rather  it  will  review  the  public 
evaluations  of  the  candidate  algorithms' 
cryptographic  strengths  and 
weaknesses,  and  NIST  will  use  these  in 
determining  if  an  algorithm  meets  the 
objectives  of  the  AES.  Because  of 
limited  resources,  and  also  to  avoid 
moving  evaluation  targets  (i.e., 
modifying  the  submitted  algorithms 
undergoing  public  review),  NIST  will 
not  accept  modifications  to  the 
submitted  algorithm  diuing  Round  1. 

For  informational  and  plaiming 
purposes,  near  the  end  of  the  Roimd  1 
public  evaluation  process,  NIST  intends 
to  hold  the  Second  AES  Candidate 
Conference  (approximately  six  months 
after  the  first  conference;  exact  date  to 
be  scheduled.)  Its  purpose  will  be  to 
publicly  discuss  the  AEA  candidate 
algorithms  by  NIST  and  others,  and 
provide  NIST  with  advice  for  narrowing 
the  field  of  algorithms  to  be  considered 
for  the  AEA. 

NIST  thereafter  intends  to  narrow  the 
field  of  candidates  to  no  m^re  than  five 
candidate  algorithms  based  upon  its 
own  analysis,  public  comment,  and  all 
other  available  information.  It  is 
envisioned  that  this  narrowing  will  be 
done  primarily  on  security,  efficiency, 
and  intellectual  property 
considerations. 

Before  the  start  of  Round  2  evaluation, 
submitters  have  the  option  of  providing 
updated  mathematically  optimized 
implementations  for  use  during  the 
second  phase  of  evaluation  (for  those 
algorithms  remaining  in  the  Round  2 
evaluation).  During  the  course  of  Round 
1  evaluations  it  is  conceivable  that  some 
small  deficiencies  may  be  identified  in 
even  some  of  the  most  promising 
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candidates.  Therefore,  for  the  Round  2 
evaluations,  small  modifications  to  the 
submitted  algorithms  will  be  permitted 
for  their  security  or  efficiency  purposes. 
Submitters  may  submit  minor  changes 
(no  substantial  redesigns)  along  with  a 
supporting  explanation/justification  (see 
below)  which  must  be  received  by  NIST 
prior  to  the  beginning  of  Round  2. 
(Submitters  will  be  notified  by  NIST  of 
the  exact  deadline.)  If  this  option  is 
exercised,  new  reference  and 
mathematically  optimized 
implementations  and  written 
descriptions  must  also  be  provided  by 
the  start  of  Round  2.  This  will  allow 
public  review  of  the  modified 
algorithms  during  the  entire  course  of 
the  second  evaluation. 

Nete:  All  proposed  changes  for  Round  2 
must  be  proposed  by  the  submitter:  no 
proposed  changes  (to  the  algorithm  or 
implementations)  will  be  accepted  from  a 
third  party. 

After  the  narrowed  list  of  candidate 
algorithms  is  officially  aimounced.  NIST 
intends  that  a  six  to  nine  month  public 
review  period  will  follow  (the  Round  2 
evaluation).  During  the  public  review, 
NIST  intends  to  technically  evaluate  the 
candidate  algorithms  as  outUned  in  the 
two  sections  below.  Near  the  end  of  the 
public  review  period,  NIST  intends  to 
hold  the  Third  AES  Candidate 
Conference.  (The  exact  date  is  to  be 
scheduled.) 

NIST  then  will  select  the  algorithm(s) 
for  inclusion  in  the  AES.  which  will  be 
incorporated  into  a  draft  FTPS,  which 
NIST  intends  to  announce  in  ^e 
Federal  Register  for  comment. 

Note  that  this  schedule  for  the  AES 
development  is  somewhat  tentative, 
depending  in  part  upon  the  type, 
quantity,  and  quality  of  submissions. 
Specific  conference  dates  and  public 
comment  periods  will  be  announced  at 
appropriate  times  in  the  futtire.  Note 
also  that  as  a  result  of  comments 
received  on  the  draft  evaluation  criteria 
and  submission  requirements.  NIST  has 
further  extended  the  length  of  time  for 
algorithm  submissions  and  each  of  the 
ensuing  planned  public  comment 
periods. 


6.B    Round  1  Technical  Evaluation 

NIST  will  invite  public  comments  on 
all  complete  and  proper  submissions. 
NISTs  Round  1  analysis  are  intended. 
at  a  minimimi.  to  be  performed  as 
follows: 

i.  Key-Block  Size  Combinations: 
Round  1  testing  by  NIST  will  be 
performed  on  the  128-bit  key  and  128- 
bit  block  size  combination.  (The  public, 
however,  is  welcome  to  also  focus  on 
other  key-  and  block-size  combinations.) 


Testing  of  other  key-block  sizes  may  be 
accomplished  if  time  and  resoimies 
permit. 

//.  Correctness  check:  The  Known 
Answer  Test  and  Monte  Carlo  Test 
values  included  with  the  submission 
will  be  used  to  test  the  correctness  of 
the  reference  and  mathematically 
optimized  implementations,  once  they 
are  compiled.  (It  is  more  likely  that 
NIST  will  perform  this  check  of  the 
reference  code — and  possibly  the 
optimized  code  as  well— even  before 
accepting  the  submission  package  as 
"complete  and  proper. ") 

iii.  Efficiency  testing:  Using  the 
submitted  mathematically  optimized 
implementations.  NIST  intends  to 
perform  various  computational 
efficiency  tests  for  the  128-128  key- 
block  combination,  including  the 
calculation  of  the  time  required  to 
perform: 

— ^Algorithm  setup, 

— Key  setup, 

— Key  change,  and 

— Enayption  and  decryption. 

NIST  may  perform  efficiency  testing 
on  other  platforms. 

iv.  Other  testing:  Other  features  of  the 
candidate  algorithms  may  be  examined 
by  NIST. 

Platform  and  Compilers 

The  above  tests  will  be  performed  by 
NIST  with  the  following  tools,  at  a 
minimum.  Due  to  limited  resources, 
NIST  has  limited  its  own  efficiency 
analysis  to  a  single,  common  platform; 
however,  NIST  invites  the  public  to 
conduct  similar  tests  and  compare 
results  on  additional  platforms  (e.g., 
RISC  processors,  8-bit  processors. 
Digital  Signal  Processors,  dedicated 
CMOS.  etc.). 

/.  NIST  Analysis  Platform:  IBM- 
compatible  PC,  with  an  Intel  Pentium 
Pro  Processor,  200MHz  clock  speed, 
64MB  RAM,  running  Windows95. 

ii.  Compiler  (Note  that  the  selection  of 
these  two  compilers  is  for  use  by  NIST 
in  the  Rounds  1  and  2.  and  does  not 
constitute  a  direct  or  implied 
endorsement  by  NIST): 

(a)  For  the  reference  implementation, 
NIST  intends  to  use  the  ANSI  C 
compiler  in  the  Borland  C-f -i- 
Development  Suite  5.0. 

(b)  For  the  mathematically  optimized 
implementations,  NIST  intends  to  use 
the  followimz  compilers: 

(1)  ANSI  C  implementation:  ANSI  C 
compiler  found  in  the  Borland  C-m- 
Development  Suite  5.0,  and 

(2)  fava  implementation:  NIST 
intends  to  use  the  bytecode  compiler 
and  virtual  machine  provided  in 
Javasoft's  Java  Development  Kit  (JDK) 


Note:  any  changes  to  the  intended 
platfomi/compiler  will  be  noted  on  <http:// 
csrc.  mstgov/enciyption/aes>. 

6.C    Round  2  Technical  Evaluation 

At  the  end  of  the  Round  1  Technical 
evaluation  and  the  Second  AES 
Candidate  Conference.  NIST  intends  to 
narrow  the  field  of  candidate  algorithms 
to  five  or  fewer,  in  order  to  focus  the 
remaining  efforts  of  both  NIST  and  the 
public.  Once  again,  NIST  intends  to 
perform  its  own  analysis  of  the 
submissions,  and  make  that  information 
publicly  available.  NIST's  Round  2 
analysis  will,  at  a  minimum,  be 
performed  as  follows.  Afote;  the  same 
platform  and  compilers  from  Round  1  - 
will  be  used  for  the  Round  2. 

i.  Key-Block  Size  Combinations: 
Round  2  testing  by  NIST  will  be 
performed  on  the  minimum  key-block 
combinations  specified  in  the  Minimum 
Acceptability  Requirements  (beyond  the 
128-128  key-block  combination  that  was 
evaluated  in  Round  1).  Note:  If  the 
submitter  chose  to  submit  updated 
mathematically  optimized 
implementations  prior  to  the  begirming 
of  Round  2,  then  some  of  the  tests 
performed  in  Round  1  for  the  128-128 
combination  may  be  performed  again 
usirig  the  new  mathematically 
optimized  implementations.  This  will  be 
done  to  obtain  updated  measurements. 

ii.  ^ciency  testing:  Using  the 
submitted  mathematically  optimized 
implementations.  NIST  intends  tt> 
perform  various  computational 
efficiency  tests  for  the  minimtun  key- 
block  combinations  specified  in  the 
Minimum  Acceptability  Requirements, 
including  the  calculation  of  the  time 
required  to  perform: 

— ^Algorithm  setup. 

— Key  setup, 

— Key  change,  and 

— Encryption  and  decryption. 

NIST  will  welcome  comments 
regarding  the  efficiency  of  the  candidate 
algorithms  when  implemoited  in 
hardware.  NIST  may  pursue  having  the 
remaining  algorithms  specified  using  a 
Hardware  Description  Language,  to 
compare  the  estimated  hardware 
efficiency  of  the  candidate  algorithms. 

NIST  may  perform  efficiency  testing 
using  additional  platforms.  Once  again, 
NIST  welcomes  public  input  regarding 
efficiency  testing  on  additional 
platforms. 

iii.  Other  testing:  Other  features  of  the 
candidate  algorithms  may  be  examined 
by  NIST.  If  appropriate,  analyses  from 
the  Second  AES  Candidate  Conference 
and  the  public  evaluation  during  Roimd 
1  may  warrant  the  testing  of  specific 
features. 
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7.  Miscellaneous 

This  section  is  intended  to  address 
some  of  the  questions/comments  raised 
in  the  review  of  the  draft  evahiation 

criteria.  ».rtoT< 

When  evaluating  algorithms.  NIST 

will  make  every  effort  to  obtain  public 

input  and  will  encourage  review  of  the 

candidate  algorithms  by  outside 

organizations;  however,  the  final 

decision  as  to  which  algorithms(s)  wfll 

be  proposed  to  the  Secretary  of 

Commerce  for  inclusion  in  the  AES  is 

the  responsibility  of  NIST. 
^4IST  intends  to  develop  a  validation 

program  for  AES  conformance  testing. 

with  the  goal  of  having  it  operational 

concurrently  with  the  effective  date  of 

the  AES. 
rOlST  does  NOT  have  a  fixed  timeable 

for  completion  of  the  AES. 
NIST  is  not  specifically  seeking  a 

stream  cipher  algorithm,  since  any  block 

cipher  algorithm  can  be  operated  in  a 

stream  cipher  mode. 
NIST  does  not  intend  to  select  a 

wholly  distinct  algorithm  for  each  of  the 

minimum  required  key-block 

combinations.  It  is  strongly 

recommended  that  no  submission  be  so 

constructed. 

NIST  does  not  wish  to  target  a  speanc 
application  or  platform  for 
implementing  the  AES.  as  the 
evaluation  of  candidate  algorithms  takes 
place.  However,  one  foctor  that  is  being 
taken  into  consideration  for  each 
candidate  algorithm  is  its  flexibility — 
the  ability  to  implement  the  algorithm 
securely  and  efficiently  in  a  wide 
variety  of  platforms  and  applications 
(see  "Algorithm  and  Implementation 
Characteristics"  under  "Evaluation 
Criteria"  section). 

NIST  does  not  intend  to  select  a 
"backup"  AES  algorithm.  Rather, 
should  the  circimistances  arise  (e.g.. 
discovery  of  a  significant  security  flaw) 
which  could  not  be  satisfactorily 
addressed  by  modifying  the  AES.  NIST 
would  likely  look  to  the  other  AES 
candidate  finalists.  Additionally,  if  a 
significant  period  of  time  has  elapsed 
since  the  AES  selection,  it  would  also 
make  sense  to  examine  other  algorithms 
which  may  have  been  developed  in  the 
intervening  period. 

Exportability  decisions  regarding 
submissions  and.  eventually,  products 
implementing  AES  will  be  made  by  the 
appropriate  government  regulatory 
authorities.  NIST  is  a  non-regulatory 
agency  of  the'U.S.  Department  of 
Commerce. 

NIST  does  not  intend  to  offer 
financial  incentives  (e.g..  contests)  for 
cryptanalysis  of  AES  candidates. 

Should  no  appropriate  algorithms  be 
submitted  in  response  to  this  call.  NIST 


expressly  reserves  the  right  to  cease  this 
process  and  examine  other  possible 
courses  of  action. 

Submitters  are  strongly  encouraged  to 
submit  only  one  algorithm  each 
(presumably  the  one  in  which  the 
submitter  has  the  greatest  confidence). 
Submission  of  similar,  yet  distinct, 
algorithms  may  delay  the  public 
evaluation  process  and  may  well  raise 
public  questions  as  to  the  submitter's 
level  of  confidence  in  his/her 
candidates. 

For  conference  and  resource 
allocation  planning  purposes,  it  would 
be  appreciated  if  those  planning  to 
submit  candidates  could  notify  the 
individuals  listed  in  the  "For  Further 
Information"  section  as  soon  as 
possible. 

Appreciation 

NIST  extends  its  appreciation  to  all 
submittere  and  those  providing  public 
comments  during  the  AES  development 
process. 

Dated:  September  8, 1997. 
EUine  Buntoi-Mines, 
Director.  Program  Office. 
|FR  Doc  97-24214  Filed  9-11-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Nationai  Ocaanic  and  Atmoapharic 
Adminiatration 

[LO.(M06«7D1 

Raquaat  for  Nomination  of  IndivMuaia 
for  tha  Fadaiai  mvaatmant  Taak  Forea 
(Daadlina  Extonaion) 

aOB^CY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  request  for 

nominations  deadline  extension. 

nuMMfim"  The  SustEunable  Fisheries  Act 
(SFA)  requires  the  Secretary  of 
Commerce  (Secretary)  to  establish  a  task 
force  to  study  the  role  of  the  Federal 
Government  in  subsidizing  fleet 
capacity  and  influencing  capital 
investment  in  fisheries.  NMFS  is 
extending  the  deadline  for  nominations 
of  qualified  individuals  to  serve  on  the 
task  force. 

DATES:  Nominations  will  now  be 
accepted  through  October  1. 1997. 
ADDRESSES:  Nominations  should  be  sent 
to  Atlantic  States  Marine  Fisheries 
Commission.  1444  Eye  Street.  NW.  6th 
Floor.  Washington.  DC  20005.  ATTN: 
Federal  Investment  Task  Force. 
Nominations  may  be  submitted  by  fax, 
(202) 28^-6051 


FOn  FURTHER  rNFORMATION  COMTACT. 
Robert  Beal.  Atlantic  States  Marine 
Fisheries  Commission.  (202)  289-6400. 
SUPPLBMENTARY  INFORMATION:  The 
Secretary  is  establishing  a  task  force  of 
interested  parties  to  study  the  role  of  the 
Feder^il  Government  in  (1)  subsidizing 
the  expansion  and  contraction  of  fishing 
capacity  in  fishing  fleets  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  and  (2)  otherwise 
influencing  the  aggregate  capital 
investment  in  fisheries.  The  original 
request  for  nominations  was  published 
in  the  Federal  Register  at  Vol.  62,  No. 
167/Thursday  August  28,  1997,  page 
45628.  However,  in  order  to  allow 
sufficient  time  for  all  interested  parties 
to  submit  nominations,  the  deadline  for 
submission  has  been  extended  through 
October  1. 1997.  The  procedures  and 
guidelines  for  submitting  nominations 
can  be  found  in  the  original  Federal 
Register  notice. 

Please  note:  The  task  force  is  now 
tentatively  scheduled  to  meet  five  times 
between  November  1997  and  June  1997. 

Dated:  September  8. 1997. 
David  L  Evans, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-24263  Filed  9-9-a7;  3:19  pml 
MUMQ  oooK  vi«-a-r 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

[LD.  090487A] 

Spiny  Dogfish  in  U.8.  Watars  in  tha 
Waatam  Atlantic  Ocean;  Scoping 
Procaaa 

aqbiCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

envirormiental  impact  statement  (EIS) 

and  request  for  scoping  comments. 

summary:  The  Mid-Atlantic  and  New 
England  Fishery  Management  Councils 
(Councils)  announce  their  intention  to 
jointly  prepare,  in  cooperation  with 
NMFS.  an  EIS  to  assess  potential  effects 
on  the  himwn  environment  of  a 
management  regime  for  spiny  dogfish 
[Squalus  acanthias]  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  of 
1976.  as  amended  (Magnuson-Stevens 
Act).  This  would  be  accomplished 
through  the  development  of  a  Spiny 
[kigfish  Fishery  Management  Plan 
(FMP).  If  such  an  FMP  is  approved  by 
the  Secretary  of  Commerce  (Secretary), 
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implementation  of  such  action  is 
expected  no  sooner  than  1998.  In 
addition,  the  Councils  announce  a 
public  prcx;ess  for  determining  the 
scope  of  issues  to  be  addresst;d  and  for 
identifying  the  significant  issues 
relating  to  management  of  spiny 
dogfish.  The  intended  effect  of  this 
notice  is  to  alert  the  interested  public  of 
the  conunencement  of  a  scoping  process 
and  to  provide  for  public  participation. 
This  action  is  necessary  to  comply  with 
Federal  environmental  documentation 
requirements. 

DATES:  Written  comments  will  be 
accepted  until  November  21,  1997. 
Scoping  meetings  will  be  held  as 
follows: 

1.  7  p.m.,  September  24, 1997.  - 
Philadelphia,  PA. 

2.  4  p.m.,  October  1. 1997,  Wakefield, 
MA. 

3.  7  p.m.,  October  29, 1997,  Vininia 
Beach,  VA. 

4.  4  pjm.,  November  S,  1997,  Portland. 
ME. 

ADDRESSES:  Send  scoping  comments  to 
Mr.  David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115.  Federal  Building. 
300  South  New  Stiwet.  Dover.  DE 
19904-6790.  The  scoping  meetings  will 
be  held  at  the  following  locations: 

1.  Philadelphia — Radisson  Hotel 
Philadelphia  Airport,  500  Stevens  Drive, 
Philadelphia.  PA  (610-521-5900). 

2.  Wakefield— Colonial  Hilton,  427 
Wahjut  Street.  Wakefield.  MA  (781- 
245-9300). 

3.  Virginia  Beach— Holiday  Inn 
SunSpree,  39th  Street  and  Atlantic 
Avenue,  Virginia  Beach,  VA  (804-428- 
1711). 

4.  Portland— Holiday  Inn  by  the  Bay, 
88  Spring  Street,  Portland,  ME  (207- 
775-2311). 

POR  FURTHER  MFORMAT10N  CONTACT: 
David  R.  Keifer,  302-674-2331  (fax 
302-674-5399). 

SUPPLEMBITARY  INFORMATION: 
Fishery  Management  Unit 

The  management  unit  is  all  Atlantic 
spiny  dogfish  (Squalus  acanthias)  in 
U.S.  waters  in  the  western  Atlantic 
Ocean. 

ftofc/ems  Discussed  for  this  FMP 

1.  Development  of  an  Overfishing 
Definition 

The  spiny  dogfish  stock  is  cuneatly  at 
or  near  full  exploitation.  A  formal 
definition  of,  in  order  to  prevent, 
overfishing  needs  to  be  developed.  The 
18th  Northeast  Regional  Stock 
Assessment  Workshop  (SAW-18) 
suggested  that  the  stock  be  considered 


overfished  when  the  level  of  fishing 
mortality  results  in  a  value  of  less  than 
one  female  pup  per  recruit.  Current 
analyses  suggest  that  replacement 
recruitment  would  occur  at  values  of  F< 
0.25  at  a  minimum  size  of  33  in  (84  cm). 
Lower  Fs  would  be  required  at  lower 
minimum  landing  sizes.  Another  option 
would  be  to  define  overfishing  as  the 
rate  of  fishing  which  exceeds  that  which 
.produces  maximimi  sustainable  yield 
(Fmsy).  SAW-18  estimated  Fmsy  =  0.18 
and  MSY  =  30,000  mt.  In  addition,  a 
minimum  spawning  stock  threshold  can 
be  specified.  The  current  analysis 
suggests  that  a  minimum  .spawning 
stock  biomass  of  185,000  mt  should  be 
maintained. 

2.  High  Discard  Rates  in  the  Non- 
Directed  Fisheries 

Virtually  all  of  the  spiny  dogfish 
taken  as  bycatch  in  the  mixed-  and 
multi-species  gillnet  and  otter  trawl 
fisheries  in  the  Northwest  Atlantic 
Ocean  are  discarded.  The  primary  ' 
reason  for  discarding  of  dogfish  taken  in 
these  fisheries  is  small  size  or  lack  of 
market.  The  result  of  this  activity  is  to 
reduce  the  mean  size/age  of  selection. 
Since  these  animals  are  discarded  they 
represent  economic  and  biological 
waste.  Any  harvest  policy  developed 
must  take  into  account  the  background 
mortality  that  results  from  discarding  of 
dogfish  bom  these  fisheries.  • 

3.  Predation  Mortality  by  Dogfish  On 
Other  Stocks 

Spiny  dogfish  are  voracious  predators 
of  a  variety  of  species  of  commercial 
and  recreational  importance.  Several 
studies  reported  that  the  diet  of  spiny 
dogfish  greater  than  23.6  in  (60  cm)  was 
predominantiy  fish  including  herring, 
Atlantic  mackerel,  redfish.  Atlantic  cod. 
haddock,  silver,  red,  white  and  spotted 
hake,  and  sand  lance.  Squid  also  is  an 
important  component  of  the  diet 
Preliminary  calculations  indicated  that 
the  biomass  of  commercially  important 
species  consumed  by  spiny  dogfish  was 
comparable  to  that  harvested  by  man. 
As  a  result,  the  effect  of  spiny  dogfish 
consumption  on  the  population  levels  of 
other  fish  species  in  the  Northwest 
Atlantic  ecosystem  should  be 
considered  when  establishing  a  harvest 
policy  for  the  species. 

4.  Interfurisdictional  Nature  of  the  Stock 

A  significant  portion  of  the  Northwest 
Atlantic  population  of  spiny  dogfish 
resides  in  Canadian  waters  during  the 
summer  months.  Given  the  evidence 
that  this  represents  a  single  unit  stock 
in  the  Northwest  Atlantic,  joint 
assessment  and  management  of  thi« 


stock  by  the  United  States  and  Canada 
should  be  considered. 

5.  Smooth  Dogfish  Fisheries 

When  the  need  for  management  of  the 
dogfish  fisheries  under  the  Magnuson 
Act  was  first  evaluated  in  the  late  19708, 
the  Councils  considered  including 
smooth  dogfish  (Mustelus  canis)  in  the 
management  unit.  Since  then,  the 
fishery  for  spiny  dogfish  has  expanded 
dramatically  while  the  fishery  for 
smooth  do§^5sh  has  remained  of  minor 
significance.  For  example,  unpublished 
NMFS  weighout  data  indicate  that  while 
greater  than  34.8  million  lb  (15,785  mt) 
of  spiny  dogfish  were  landed  in  1993, 
smooth  do^sh  landings  amounted  to 
only  about  0.5  million  lb  (226.8  mt). 
Input  is  needed  to  determine  if  smooth 
dogfish  should  be  included  in  this 
management  plaiL 

6.  Identification  of  Essential  Habitat  for 
Spiny  Dogfish 

Punoant  to  the  new  requirementsof 
the  Magnuson-Stevens  Act,  the  Councils 
will  be  identifying  essential  habitat  fw 
spiny  dogfish  in  the  western  Atlantic 
Ocean.  Therefore,  the  Councils  are 
soliciting  comments  from  the  public  on 
the  identification  of  and  threats  to 
essential  habitat  for  spiny  dogfish. 

PossiBi^  Management  Measures 


Poasliia  managemert  measures  fcx  tt>e  spiny 
dogfish  commercial  fishery  include: 


Minimum  and/or  maximum  fish  size 

Minimum  mesti  size .. 

Selective  harvest  of  mates  „™Z 

Prohtojtion  of  "floning' 

Closed 

Closed 

Quotas  

Moratorium  on  vessels  .... 

ITQs „ _.. 

■dealer  and  vessel  pefmUs 
Dealer  and  vessel  repofts 

Operator  permits 

Trip  limits  , 

Permit  KmMs , 

Gear  restrictions  &  limits  .. 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Possible  management  measures  for  the  apiny 
dogfish  recfertional  fishery  irxdude: 

Minimum  and/or  maximum  fish  size  X 

Selective  harvest  of  males  X 

Prohtoition  o«  "firwiing" x 

Maximum  possession  limii X 

Closed  seasons x 

Closed  areas ._ x 

Gear  restrictions  &  HmKs X 

Quotas  X 

Restrictions  on  the  at)ility  to  sal 

recreational  caught  fish X 

Permitting  and  Reporting 

It  is  anticipated  that  permits  will  be 
required  for  vessels  lunHii^g  spiny 
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dogfish  for  sale,  dealers  purchasing  this 
species  from  permitted  vessels,  and 
party  and  charter  boats  in  the  spiny 
dogfish  fishery.  It  is  anticipated  that 
operators  of  commercial  vessels  (vessels 
with  permits  to  sell  spiny  dogfish)  and 
operators  of  party  and  charter  boats  will 
be  required  to  obtain  permits. 

It  is  anticipated  that  vessels  landing 
spiny  dogfish  for  sale  would  need  to 
submit  logbooks.  It  is  anticipated  that 
dealers  purchasing  these  species  from 
permitted  commercial  vessels  would 
need  to  submit  reports.  It  is  anticipated 
that  operators  of  charter  and  party  boats 
would  need  to  submit  logbooks. 

In  the  Paperwork  Reduction  Act  (SF- 
83)  forms  prepared  by  NMFS  for 
Amendment  2  to  the  Summer  Flounder 
FMP,  the  Dealer  Purchase  Report  was 
estimated  to  involve  1,255  respondents 
and  26+  responses  per  respondent  per 
year,  for  a  total  of  33,135  responses  at 
0.0448  hours  per  response,  for  a  total  of 
1,485  hours.  The  Vessel  Logbook  was 
estimated  at  1,314  respondents,  12 
rasponses  per  respondent,  at  0.08  hours 
per  response,  for  a  total  of  1.261  burden 
hours.  The  Vessel  Permit  was  estimated 
at  24,943  annual  responses  at  0.2878 
hours  per  response,  for  a  total  of  7,179 
burden  hours. 

Similar  burden  hours  should  be 
experienced  through  spiny  dogfish 
management.  These  burden  hours  may 
be  reduced  if  vessels  with  sununer 
flounder  permits  qualify  for  the  spiny 
dogfish  fishery.  Currently,  operating 
permits  are  required  in  the  Northeast 
Multispecies,  Atlantic  Sea  Scallop,  and 
Simimer  Flounder  fisheries.  It  is 
expected  that  the  burden  hoiirs  for  the 
operator  permit  for  spiny  dogfish  would 
be  similar  to  those  estimated  for  the 
operator  permit  for  the  Summer 
Flounder  fishery. 

Timetable  for  EIS  Preparatiaii  and 
Decision  Making 

The  Councils  have  adopted  a  tentative 
FMP  preparation,  review,  and  approval 
schedule  for  spiny  dogfish.  Under  this 
schedule,  the  draft  EIS  is  planned  for 
completion  during  1998.  If  an 
acceptable  draft  is  completed,  the 
Councils  could  decide  in  1998  whether 
to  submit  the  draft  EIS  for  public 
review.  Oral  comments  to  the  Councils 
on  their  decision  could  be  made  at  the 
respective  Council  meetings.  If  the 
Councils'  decisions  are  afiirmative. 
public  review  of  the  draft  EIS  would 
occtir  45  days  following  these  meetings. 
During  late  1998,  the  Councils  would 
decide  on  the  final  management 
measures  and  proposed  regulations  for 
spiny  dogfish.  Again,  oral  comments  on 
this  decision  could  be  made  to  the 
Councils  at  those  meetings.  If  the 


Councils'  decisions  are  affirmative,  the 
EIS  would  be  made  final  and  submitted 
with  the  FMP  and  other  rulemaking 
docimients  to  the  Secretary  for  review 
and  approval.  The  Councils  reserve  the 
right  to  modify  or  abandon  this 
schedule  if  determined  necessary. 

Under  the  Magnuson-Stevens  Act, 
Secretarial  review  and  approval  of  a 
proposed  FMP  is  completed  in  no  more 
than  95  days  and  includes  concurrent 
public  comment  periods  on  the  FMP 
and  proposed  regulations.  If  approved 
by  the  Secretary  under  this  schedule, 
the  spiny  dogfish  management  measures 
would  be  effective  in  1998  or  1999. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  David  R.  Keifer 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C  1801  et  aeq. 

Dated:  September  9. 1997. 
Brace  Morabaad, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
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Scup  and  Black  Sea  Bass;  Interstate 
Fishery  Management  Plans 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  determination  of 

noncompliance;  notice  of 

implementation  of  a  moratorium. 

SUMMARY:  In  accordance  with  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  of  1993  (Act).  16 
U.S.C.  5101  et  seq.,  the  Secretary  of 
Conunerce  (Secretary)  has  determined 
that  the  State  of  Maryland  and  the 
Commonwealth  of  Massachusetts  are 
not  in  compliance  %vith  the  Atlantic 
States  Marine  Fisheries  Commission's 
(Commission)  Interstate  Coastal  Fishery 
Management  Plans  (FMPs)  for  scup  and 
black  sea  bass  and  that  the  measures 
Maryland  and  Massachusetts  have  foiled 
to  implement  are  necessary  for  the 
conservation  of  the  fishery  in  question. 


Pursuant  to  the  Act.  a  Federal 
moratorium  on  fishing  for  scup  and 
black  sea  bass  within  Maryland  and 
Massachusetts  state  waters  effective 
November  15.  1997.  is  hereby  declared. 

DATES:  This  declaration  is  made  on 
September  11. 1997.  This  moratorium 
will  become  effective  on  November  15. 
1997.  unless,  by  November  1. 1997.  the 
State  of  Maryland  and/or  the 
Commonwealth  of  Massachusetts  adopt 
and  implement  measures  bringing 
themselves  into  compliance  with  the 
Commissions  FMPs.  If  the  State  of 
Maryland  and/or  the  Commonwealth  of 
Massachusetts  adopt  and  implement  the 
measures  required  by  the  FMPs.  the 
Secretary  will  publish  an  appropriate 
announcement  in  the  Federal  Register 
rescinding  the  moratorium  with  respect 
to  State  and/or  Commonwealth. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Schaefer.  Chief.  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries.  NMFS.  301-427-2014. 

SUPPI.EMENTARY  MFOHMATION: 

Background 

The  Act  was  enacted  to  support  and 
encourage  the  development, 
implementation,  and  enforcement  of  the 
Commission's  FMPs  to  conserve  and 
manage  Atlantic  coastal  fishery 
resources. 

Section  807  of  the  Act  specifies  that, 
after  notification  by  the  Commission 
that  an  Atlantic  coastal  state  is  not  in 
compliance  with  a  Commission's  FMP, 
the  Secretary  shall  make  a  finding,  no 
later  than  30  days  after  receipt  of  the 
Commission's  determination,  on:  (1) 
Whether  the  state  has  failed  to  carry  out 
its  responsibilities  to  implement  and 
enforce  the  Commission's  FMP;  and  (2) 
whether  the  measures  that  the  state  has 
foiled  to  implement  and  enforce  are 
necessary  for  the  conservation  of  the 
fishery  in  question.  If  the  Secretary 
finds  that  the  state  is  not  in  compliance 
with  the  Commission's  FMP,  and  if  the 
-    measiues  the  state  has  failed  to 
implement  are  necessary  for  the 
conservation  of  the  fishery,  the 
Secretary  shall  declare  (i.e.,  impose)  a 
moratoriimi  on  fishing  in  that  fishery 
within  the  waters  of  the  noncomplying 
state.  The  Secretary  shall  specify  the 
moratorium's  effective  date,  which  shall 
be  any  date  within  6  months  after 
declaration  of  the  moratorium.  In 
making  such  a  finding,  the  Secretary 
shall  carefully  consider  the  conmienls  of 
the  Commission,  the  coastal  stale  found 
out  of  compliance  by  the  Conmiission, 
and  the  appropriate  Regional  Fishery 
Management  Councils. 
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Activities  Puraiunt  to  the  Act 

On  June  27. 1997.  the  Secretary 
received  letters  from  the  Commission 
prepared  pursuant  to  section  806(b)  of 
the  Act.  The  Commission's  letters  stated 
that  the  State^f  Maryland's  and  the 
Commonwealth  of  Massachusetts'  scup 
and  black  sea  bass  regulations  did  not 
meet  the  provisions  of  the  Commission's 
FMPs.  and.  therefore,  the  Commission 
found  the  State  of  Maryland  and  the 
Commonwealth  of  Massachusetts  out  of 
compliance  with  the  FMPs  as  described 
below: 
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Scup 

The  State  of  Maryland  has  not 
implemented  and  is  not  enforcing  the 
Commisrion's  FMP  for  scup  because  it 
has  not  adopted  the  following  measures 
contained  in  the  FMP: 

a.  Minimum  sizes  for  commercial  and 
recreational  fisheries  (9  inches), 

b.  Minimum  mesh  sized  for 
commercial  fisheries  (7  inches), 

c  Commercial  quota  limitation  (4-1/ 
2  inches). 

d.  Permitting  and  reporting 
requirements. 

e.  Summer  closure  for  the  commercial 
fishery. 

f.  Pot  and  trap  limitations,  and 

g.  Prohibition  concerning  roller  gear 
greater  than  18  ixuihes. 

The  Commonwealth  of  Massachusetts 
has  not  implemented  permit  and 
reporting  requirements  and  restrictions 
on  the  use  of  pot  and  trap  gear. 

Black  Sea  Bass 

The  State  of  Maryland  has  not 
implemented  and  is  not  enforcing  the 
Commission's  FMP  for  black  sea  bass 
because  it  has  not  adopted  the  following 
measures  contained  in  the  FMP: 

a.  Minimum  size  for  commercial 
fisheries  (9  inches), 

b.  Minimum  mesh  size  for 
commercial  fisheries  (4  inches). 

c.  Pot  and  trap  restrictions,  and 

d.  Restriction  on  roller  gear  in  excess 
of  18  inches. 

The  Commonwealth  of  Massachusetts 
has  not  implemented  and  is  not 
enforcing  die  Commission's  FMP  for 
black  sea  bass  because  it  has  not 
adopted  the  pot  and  trap  restrictions 
contained  in  the  FMP. 

The  Commission's  letters  also 
suggested  that  the  Secretary  use  his 
discretionary  authority  imder  the  Act  to 
delay  the  date  of  the  moratorium  for  up 
to  6  months,  because  both  states  are 
making  an  effort  to  come  into 
compliance. 

Both  states  have  agreed  with  the 
Commission's  determination  that  they 
are  not  in  compliance,  but  are  taking 


action  to  be  in  compliance  with  both 
Commission  FMPs  by  September  19, 
1997.  for  Massachusetts,  and  October 
20. 1997.  for  Maryland.  Further 
conmients  were  received  from  the 
Commission;  the  New  England  and  Mid- 
Atlantic  Fishery  Management  Councils; 
NMFS'  Northeast  Science  Center;  and 
the  Department  of  Interior's  U.S.  Fish 
and  Wildlife  Service. 

Determination  Regarding  Con^>liaiice 
by  the  State  of  Maryland  and  the 
Commonwealdi  of  Massachusetts 

Based  on  a  careful  analysis  of  all 
relevant  information,  and  taking  into 
account  comments  presented  by  the 
State  of  Maryland  and  the 
Commonwealth  of  Massachusetts,  the 
Secretary  has  determined  that  the  State 
of  Maryland  aiKl  the  Coomionwealth  of 
Massachusetts  are  not  in  compliance 
with  the  Commission's  FMPs  for  scup 
and  black  sea  bass.  This  determination 
is  based  on  Maryland's  and 
\ifassachu8etts'  failure  to  implement  and 
enforce  regulatory  measures  established 
in  the  Commission's  scup  and  black  sea 
bass  FMPs.  Further,  the  Secretary  has 
determined  that  enforcement  of  these 
measures  is  necessary  for  the 
conservation  of  scup  and  black  sea  bass. 

Although  the  State  of  Maryland  and 
the  Commonwealth  of  Massachusetts 
are  not  in  compliance  with  the 
Commission's  FMPs  for  scup  and  black 
sea  bass,  because  they  are  making 
expeditious  efforts  to  promulgate 
regulations  which  would  bring 
themselves  into  compliance  by 
November  1997.  the  Secretary  is 
delaying  the  effective  date  of  the 
moratoriiun  until  November  15. 1997.  If 
the  State  of  Maryland  and/or  the 
Commonwealth  of  Massachusetts  adopt 
and  implement  measures  bringing 
themselves  into  compliance,  the 
Secretary  will  publish  an  appropriate 
announcement  in  the  Federal  Register 
rescinding  the  moratorium  with  respect 
to  the  State  and/or  the  Commonwealth. 
If  the  State  of  Maryland  and/or  the 
Commonwealth  of  Massachusetts  have 
not  promulgated  appropriate  regulations 
by  November  1. 1997,  the  moratorium 
will  go  into  effect  as  of  November  15. 
1997.  In  such  case,  NMFS  will 
promulgate  a  final  regulation 
prohibiting  fishing  for  scup,  black  sea 
bass,  or  both  within  Maryland  and/or 
Massachusetts  state  waters,  effective 
November  15. 1997.  Delaying  the 
effective  date  of  the  moratorium  until 
November  15,  1997,  will  not 
significantly  diminish  conservation 
efforts  because  each  state  does  have 
conservation  measures  in  effect, 
although  they  do  not  meet  the 


Commission's  FMPs  for  scup  and  black 
sea  bass. 

NMFS  will  notify  the  Governors  of 
Maryland  and  Massachusetts  of  this 
action  and  will  promulgate  the 
regufotions  in  the  Federal  Register 
necessary  to  implement  this  moratorium 
effioctive  November  15. 1997.  If  the 
moratcnium  goes  into  effect,  the 
Secretary  will  terminate  it  immediately 
with  respect  to  the  State  and/or  the 
Commonwealth  upon  receipt  of 
notification  from  the  Commission,  and 
if  the  Secretary  concurs  with  the 
Commission,  that  the  State  and/or  the 
Commonwealth  of  Massachusetts  have 
taken  appropriate  remedial  actions  to 
bring  themselves  into  compliance. 

Dated:  September  9. 1M7. 
David  L.  Evaas, 

Deputy  Assistant  Admirustratorfix-  Fisheriea. 

National  Uaiine  Fisheries  Service. 

(FR  Doc.  97-24203  Filed  »-ll-97: 8.^  am) 
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AGENCY:  National  Marine  Fisheries 
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Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  public  meeting.    . 
DATES:  The  meeting  will  be  held  on 
Monday,  September  29. 1997  at  1:00 
p.m.  and  will  continue  through  Friday. 
October  3.  1997.  The  Tuesday  through 
Friday  sessions  Will  begin  at  8:00  a.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed. 
ADDRESSES:  The  meeUng  will  be  held  in 
the  conference  room  at  the  Council 
office.  2130  SW  Fifth  Avenue.  Stiite 
224,  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Glock.  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
prepare  analyses  and  reports  for  the 
Coimcil's  November  1997  meeting.  The 
GMT  will  address  topics  as  drafting 
assignments  are  prepared  and 
completed  during  this  meeting.  As  a 
result,  daily  agendas  or  schedules  will 
not  be  available  in  advance  of  the 
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meeting.  However,  proposed  items  that 
may  be  discussed  by  the  GMT  in 
preparation  for  the  Council's  November 
meeting  include  development  of  final 
acceptable  biological  catch  and  harvest 
guideline  recommendations  for  1998, 
review  and  analysis  of  proposed 
management  options  for  1998.  inseason 
catch  projections  for  the  remainder  of 
1997,  and  preparation  of  fishery 
management  plan  amendments,  the 
Stock  Assessment  and  Fishery 
Evaluation  document,  and  the  Draft 
Environmental  Assessment  for  Proposed 
Harvest  Levels. 

Although  other  issues  may  come 
before  the  GMT  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  GMT  action  during  this 
meeting.  GMT  action  will  be  restricted 
to  those  issues  specifically  identified  in 
this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  September  8. 1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-24230  Filed  9-11-97.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  090S97C] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  pub)ic  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 

Management  Council  (Coimcil)  will 

hold  a  meeting  of  its  Bottomfish  Task 

Force. 

DATES:  The  meeting  will  be  held  on 

October  2, 1997,  fit)m  9:00  a.m.  to  5:00 

p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Council  office.  Conference  Room, 

1164  Bishop  Street.  Suite  1400, 

Honolulu,  HI;  telephone:  (808)  522- 

8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 


Bishop  St.,  Suite  1400.  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPtEMENTARY  INFORMATION:  The 
Bottomfish  Task  Force  will  review  a 
draft  amendment  for  the  Mau  Zone 
bottomfish  fishery  limited  entry 
program  in  the  Northwestern  Hawaiian 
Islands.  The  Task  Force  will  also 
discuss  new  entry  criteria  for  the 
limited  entry  program  and  consider 
other  business  as  needed. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Task  Force  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Task  Force  action  during  this 
meeting.  Task  Force  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-6226  (fox),  at  least  5 
days  prior  to  meeting  date. 

Dated:  September  5, 1997. 
Bmce  C  Morebead. 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sennce. 
[PR  Doc  97-24204  Filed  9-11-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[LO.  090497B] 

Marine  Mammals;  Permft  No.  837  (File 
No.P771«e7) 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  NMFS,  NOAA,  7600  Sand  Point 
Way  NE.,  BIN  C15700.  Seattle, 
Washington  98115,  has  requested  an 
amendment  to  permit  no.  837. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  October 
14. 1997. 


ADDRESSES:  The  amendment  request 
and  related  docimtients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907)  586-7221. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Room  13130.  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  email 
or  other  electronic  media.  Concurrent 
with  the  publication  of  this  notice  in  the 
Federal  Register.  NMFS  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  permit  no.  837. 
issued  on  June  4. 1993  (58  FR  33085)  is 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50CFR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23).  and  the  Fur  Seal  Act  of  1966. 
as  amended  (16  U.S.C.  1151  et  seq.). 

Permit  no.  837  authorizes  the  permit 
holder  to:  harass  up  to  222,720  northern 
fur  seals  (Callorhinus  ursinus)  and  3500 
•    CaUfomia  sea  lions  (Zaiophus 

califomianus)  while  conducting  ground 
surveys;  capture,  restrain,  shear-mark, 
sample  and  handle  up  to  30,000+ 
northern  fur  seals  over  a  5-year  period; 
and  collect  parts  from  dead  animals. 
The  permit  holder  now  requests 
authorization  to  collect  biopsies  firom  60 
additional  female  northern  fur  seals,  (30 
seals  on  St.  Paul,  30  seals  on  St.  George). 
The  permittee  is  currently  authorized  to 


collect  120  biopsy  samples.  The  total 
number  of  biopsy  samples  would 
therefore  increase  to  180  (90  fiwrn  each 
island). 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  iniUal 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  September  5, 1997. 
Ann  D.  Terlrash, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-24229  FUed  ft-11-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Indonesia 

September  8, 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  September  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  informaUon  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embai^goes  and  quota  re-openincs,  call 
(202) 482-3715. 

80PPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Roimd  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 


see  61  FR  64505,  published  on 
December  5, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 

TroylLCribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplanentalkMi  of  Textile 
AgreemenlB 

September  8, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treagury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1996.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Hber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1997  and  extends 
through  E)ecember  31, 1997. 

Effective  on  September  15, 1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Mauritius 

September  8. 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit.  • 


EFFECTIVE  DATE:  September  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-opezmuzs.  call 
(202)  482-3715  t~"*^' 

SUPPI.EMENTARY  INFORMATION: 

Antbority:  ExecuUve  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  AgreemenU 
Act 


Category 


313 
315. 


338/339 

341  

347/348 
350/650 
351/65V 
638/639  , 

641  

647/648. 


Adjusted  twelve-month 
limit  ^ 


13,758,742  square 

meters. 
28,917,774  square 

meters. 
1,327,732  dozen. 
977,690  dozen. 
1.798.653  dozen. 
116,465  dozen. 
505,368  dozen. 
1.411,601  dozen. 
2,281 .397  dozen. 
3,231,936  dozen. 


'ThrHmits  have  not  been  adjusted  to  ao- 

oo""*  fof  ^^  imports  exported  after  December 
31,  1996. 

The  Committee  lor  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 

Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-24244  Filed  9-11-97;  8:45  am] 

muma  ooot  w-on-p 


The  current  limit  for  Categories  338/ 
339  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  56522,  published  on 
November  1,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  sot  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textik 
Agreements 

Septembers,  1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  28.  1996,  by  the 
Chairman.  Committee  for  the  Implementation  ' 
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of  Textile  Agreement*.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1997  and  extends 
throii^h  December  31. 1997. 

Effective  on  September  12. 1997,  you  are 
directed  to  increase  the  limit  for  Categories 
338/339  to  529.002  dozen  ',  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
Tioy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  97-24245  Filed  9-11-97;  8:45  ami 
>  ooK  isie-on-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards; 
MemtMrship 

AGENCY:  Department  of  the  Army,  DoD. 
action:  Notice. 


DEPARTMENT  OF  DEFENSE 

Department  Of  ttw  Army 

Intent  To  Grant  an  Btchisive  Ucanae 
to  Materials  Sciences  Corporation 

AGENCY:  U.S.  Army  Research 
Latx)ratory,  IX>D. 

ACTION:  Notice  of  intent. 


SUMMARY:  In  compliance  with  37  CFR 
404  et  seq..  the  Department  of  the  Anny 
hereby  gives  notice  of  its  intent  to  grant 
to  Materials  Sciences  Corporation,  a 
corporation  having  its  principle  place  of 
business  at  Suite  250.  500  Office  Center 
Drive,  Fort  Washington,  Pennsylvania, 
19034,  an  exclusive  data  license  relative 
to  ARL  produced  composite  materials 
properties  data.  Anyone  wishing  to 
object  to  the  granting  of  this  license  has 
60  days  from  the  date  of  this  notice  to 
file  written  objections  along  with 
supporting  evidence,  if  any. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Rausa,  U.S.  Army  ReseartJi 
Laboratory,  Office  of  Research  and 
Technology  Applications.  ATTN: 
AMSRL-CS-TT/Bldg.  434,  Aberdeen 
Proving  Ground,  Maryland  21005-5425. 
Telephone:  (410)  278-5028. 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Anny  Federal  Register  Liaison  Officer. 

[¥R  Doc.  97-24197  Filed  »-ll-97;  8:45  ami 

HLUNOCOOe  371IMM-M 


SUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stokes.  U.S.  Army  Senior 
Executive  Service  Office.  Assistant 
Secretary  of  the  Army.  Manpower  & 
Reserve  Affaire.  Ill  Army,  Washington. 
DC  20310-0111. 

SUPPLEMBITAAY  MF0RMAT10N:  Section 
4314(c)  (1)  through  (5)  of  TiUe  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisore  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  Army  Acquisition 
Executive  are: 

1.  Dr.  A.  Fenner  Milton.  Deputy 
Assistant  Secretary  for  Research  ft 
Technology /Chief  Scientist 

2.  Mr.  Walter  Wynbelt.  Program 
Executive  Officer  (PEO).  Tactical 
Wheeled  Vehicles 

3.  Mr.  Edward  Bair,  Deputy  PEO, 
Intelligence  &  Electronic  Warfare 

4.  Mr.  Bennett  Hart.  Deputy  PEO. 
Command  &  Control  Systems 

Gragory  D.  Showaltsr. 

Army  Federal  Register  Uaiton  Officer. 

(FR  Doc.  97-24193  Filed  9-11-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 


Department  ol  the  Army 
Corps  of  Er>gineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Environmental 
Restoration  and  Storm  Damage 
Reduction  Project  for  Lower  Cape  May 
Meadows,  Cape  May  County,  NJ 

agency:  U.S.  Army  Corps  of  Engineera. 

DoD. 

ACTION:  Notice  of  intent. 


*  The  limit  has  not  been  adjusted  to  account  for 
aoy  imports  exportsd  after  December  31. 1M6. 


SUMMARY:  The  action  being  taken  is  an 
evaluation  of  the  alternatives  for  storm 


damage  reduction  and  environmental 
restoration  for  the  Lower  Cape  May 
Meadows.  Cape  May,  New  Jersey.  The 
purpose  of  any  consequent  work  wotild 
be  to  provide  protection  and 
stabilization  to  the  shoreline  protecting 
the  important  ecological  habitat  at  The 
Meadows  and  to  restore  sensitive 
habitat  behind  the  dune. 
FOR  FURTHER  MFORMATION  CONTACT: 
Questions  regarding  the  DEIS  should  be 
addressed  to  Ms.  Beth  Brandreth.  (215) 
656-6558.  U.S.  Army  Corps  of 
Engineera.  CENAP-PL-E.  Wanamaker 
Building.  100  Penn  Square  East, 
Philadelphia,  Peimsylvania  19107- 
3390. 

SUPPt^MENTARY  INFORMATION: 

1.  Proposed  Actiim 

a.  The  draft  doctmient  evaluates  a 
study  area  which  includes  the  Lower 
Cape  May  Meadows  and  Cape  May 
Point,  extending  from  Alexander 
Avenue  east  to  the  terminal  groin 
located  at  Third  Avenue  in  Cape  May 
City.  The  study  area  encompasses 
approximately  350  acres  of  critical 
migratory  bird  habitat,  composed  mostly 
of  besh  water  and  braclush  water 
wetlands.  A  portion  of  this  site  is  owned 
by  the  Nature  Conservancy  while  the 
remainder  is  managed  by  the  State  of 
New  Jersey  in  the  form  of  Cape  May 
Point  State  Park.  The  beach  which 
protects  this  habitat  has  been  subject  to 
extensive  erosion  by  storms,  tidal 
inimdation,  and  wave  action,  resulting 
in  the  loss  of  approximately  115  acres 
of  habitat  since  1955.  In  addition,  the 
continuous  erosion,  dune  breaching  and 
salt  water  intrusion  has  degraded  the 
remaining  habitat.  Two  potential 
offshore  sand  borrow  sources,  located  in 
the  vicinity  of  The  Meadows,  have  been 
investigated  during  this  study. 

b.  The  authorities  for  the  proposed 
project  are  the  resolutions  adopted  by 
the  Committee  on  Public  Works  and 
Transportation  of  the  U.S.  House  of 
Representatives  and  the  Committee  on 
Environmental  and  Public  Woriw  of  the 
U.S.  Senate  in  December  1987. 

2.  Alternatives 

In  addition  to  the  no  action 
alternative,  the  alternatives  considered 
for  environmental  restoration,  storm 
damage  reduction,  and  erosion  control 
will  fall  into  structural  and 
environmental  management  categories. 
The  structural  measures  to  correct  the 
beach  erosion  Include  offshore 
breakwaters,  groins,  beach  nourishment, 
perched  beach,  submerged  reef  with 
beachfill.  and  offshore  submerged  feeder 
berms.  Environmental  management 
measures  include  the  elimination/ 


control  of  nuisance  plant  species 
(Phragmites  australis),  increasing  the 
availability  of  fresh  water,  improving 
internal  water  quality,  and  protecting 
and  restoring  beach  and  freshwater 
wetlands  habitat. 


48065 


3.  Scoping 

a.  Numerous  studies  and  reports 
addressing  beach  erosion  along  the  New 
Jereey  Coast  were  conducted  by  the 
Corps  of  Engineers.  The  most  recent 
study  for  this  area  is  a  Reconnaissance 
Report:  Lower  Cape  May  Meadows — 
Cape  May  Point  Reconnaissance  Sttidy 
(August  1994),  which  identified  a 
number  of  problem  areas  where  erosion 
and  tidal  inundation  were  negatively 
impacting  the  shoreline  and  adjacent 
wildlife  habitat.  This  study  identified 
Lower  Cape  May  Meadows  and  Cape 
May  Point  as  areas  to  be  recommended 
for  further  study  in  the  feasibility  phase. 

b.  The  scoping  process  is  on-going 
and  has  involved  preliminary 
coordination  with  Federal.  State,  and 
local  agencies.  Participation  of  the 
general  public  and  other  interested 
parties  and  organizations  will  be  invited 
by  means  of  a  public  notice. 

c.  The  significant  issues  and  concerns 
that  have  been  identified  include  the 
impacts  of  the  project  on  aquatic  biota, 
water  quality,  intertidal  habitat,  shallow 
water  habitat,  migratory  bird  species. 
and  cultural  resources. 

4.  Availability 

It  is  estimated  that  the  DEIS  will  be 
made  available  to  the  public  in 
November  1997. 
Gragory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-24199  Filed  9-11-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health;  Notice  of  Availability  of  Funds 
and  Request  for  Applications  To 
Deliver  Special  Medical  Care  in  the 
Marshall  Islands 

AGENCY:  Office  of  Environment.  Safety 
and  Health,  Department  of  Energy. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Environment,  Safety  and 
Health  (EH)  is  requesting  applications  to 
provide  special  medical  care  to  a 
specific  group  of  citizens  of  the 
Republic  of  the  Marshall  Islands  (RMI). 
This  Notice  of  Availability  of  Fimds  and 
Request  for  Applications  to  Deliver 
Special  Medic«d  Care  in  the  Manhall 
Islands  is  a  follow-on  to  a  more  general. 


annual  notice  of  potential  availability  of 
grants  and  cooperative  agreements  for 
epidemiology  and  other  health  studies 
published  in  the  Federal  Register  on 
October  16, 1996. 
DATES:  The  deadline  for  receipt  of 
applications  is  October  27, 1997. 
ADDRESSES:  Applications  may  be 
submitted  to  Mr.  Neil  Barss  at  the  U.S. 
Defmrtment  of  Energy,  Office  of 
International  Health  Programs,  EH-63/ 
270CC.  19901  Cermantown  Road. 
Germantown,  Maryland  20874-1290. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  application  forms,  the 
additional  program  information 
described  below,  and  any  other  requests 
for  information  in  response  to  this 
Notice  should  be  directed  to  Mr.  Barss, 
U.S.  Department  of  Energy.  Office  of 
International  Health  Programs.  EH-63/ 
270CC,  19901  Germantown  Road. 
Germantown.  Maryland  20874-1290; 
telephone:  (301)  903-4024;  fiacsimile: 
(301)  903-1413;  or  email: 
neil.barss@eh.doe.gov. 

SUPPLEMENTARY  MFORMATION: 
TaUs  of  CoolBBts 

L  Introduction 
n.  Purpose 
OL  Background 

IV.  Program  Requirements 

V.  Applications 

VL  Application  Format  and  Instructions 
Vn.  Application  Review,  Evaluation  Criteria 

and  Award  Information 
Vm.  DOE'S  Role 
DC.  Applicants 

L  Introduction 

A  Draft  Notice  of  Availability  of 
Fimds  and  Request  for  Applications  for 
the  Department  of  Energy  Medical 
Program  in  the  Republic  of  the  Marahall 
Islands  was  published  in  the  Federal 
Krister  on  May  29, 1997  (62  FR  29125). 
A  public  meeting  was  held  July  8. 1997 
to  receive  comments  and  questions  on 
the  Draft  Notice.  A  Notice  of  Potential 
Applicant  Visit  to  Honolulu,  Hawaii, 
and  the  Republic  of  the  Marahall  Islands 
was  published  in  the  Federal  Register 
on  September  5. 1997  (62  FR  46954).  In 
addition,  the  following  information  will 
be  made  available  in  ccmjunction  with 
the  application  forms: 

(1)  A  transcript  of  the  public  meeting; 

(2)  Answers  to  questions  of  general 
interest  raised  at  and  submittCMd  in 
written  form  after  the  public  meeting; 

(3)  The  "Memorandum  Of 
Underatanding  Between  The  U.S.  Army 
Space  And  Strategic  Defense  Command 
(USASSDC)  U.S.  Army  Kwajalein  Atoll/ 
Kwajalein  MissUe  Rtoge  (USAKA/KMR) 
And  The  U.S.  Department  of  Energy 
Office  Of  International  Health 
Programs"; 


(4)  A  tabulation  of  DOE  medical 
equipment  used  currently  by 
Brookhaven  National  Laboratory  and 
associated  location  and  fimctional 
status; 

(5)  Marshall  Islands  Medical  Program 
reports  provided  to  the  U.S.  Congress  by 
EX3E  for  the  last  five  yeare; 

(6)  A  table  illustrating  distribution  of 
IX3E's  Marahall  Islands  program  budget 
for  FY  1990  through  FY  1997,  which 
includes  the  EKDE's  special  medical  care 

(7)  A  list  of  predominant  diseases 
observed  in  DOE  patients  by 
Brookhaven  National  Laboratory  and  the 
ICD-9  code  associated  with  each 
disease; 

(8)  The  forms  required  by  the  Office 
of  International  Health  Programs  for 
budget  planning,  program  progress  and 
activity  reporting,  in  addition  to  those 
specified  in  10  CFR  part  600;  and 

(9)  A  report  entitled,  "Medical  Status 
of  Marahallese  Accidentally  Exposed  to 
1954  Bravo  Fallout  Radiation:  January 
1988  through  December  1991",  DOE/ 
EH-0493  and  BNI^52470.  July  1905. 

As  noted  above,  DOE  has  arranged  a 
site  visit  to  Honolulu  and  the  Republic 
of  the  Marahall  Islands  for  potential 
applicants.  Anyone  who  intends  to 
participate  in  the  site  visit  and  has  not 
contacted  Mr.  William  Jackson  fbr 
details  and  arrangements  should  do  so 
immediately.  Mr.  Jackson  can  be 
reached  by  telephone  at  (808)  422-9211 
or  422-9203,  by  facsimile  at  (808)  422- 
9217,  or  by  e-mail  at 
bjacksonOtis.eh.doe.gov. 

ILParpose 

DOE  provides  a  special  medical  care 
program  for  a  specific  group  of  RMI 
citizens  in  accordance  with  section 
103(h)  of  the  Compact  of  Free 
Association  Act  of  1985.  as  amended, 
which  mandates  that  the  United  States 
"shall  continue  to  provide  special 
medical  care  and  logistical  support 
thereto  for  the  remaining  *  •  • 
membera  of  the  population  of  Rongelap 
and  Utrik  (sic)  who  were  exposed  to 
radiation  resulting  from  the  1954  United 
States  thermonuclear  'Bravo'  test, 
purauant  to  Public  Laws  9&-134  and 
96-205."  Section  104(a)(4)  of  Public 
Law  95-134.  enacted  in  1977,  directed 
the  Secretary  of  the  Interior  to  provide 
for  the  f>opiilations  residing  on 
Rongelap  and  Utirik  Atolls  on  March  1, 
1954,  "adequate  medical  care  and 
treatment  *  *  *  of  any  radiation  injury 
or  illness  directly  related  to  the 
["Bravo"]  thermonuclear  detonation 
•  *  •"  Section  104(a)(4)  goes  on  to  state 
that,  "The  costs  of  such  medical  care 
and  treatment  shall  be  assumed  by  the 
Administrator  of  the  Eneigy  Research 
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and  Development  Administration,"  a 
precursor  agency  to  DOE.  Pursuant  to 
this  congressional  mandate.  DOE 
provides  a  special  medical  care  program 
consisting  of: 

•  Medical  screening,  diagnosis  and 
treatment  for  radiation-related  diseases 
or  illnesses  (see  Appendix  A  for 
definition)  in  ah  economically 
disadvantaged  tropical  environment  in 
the  central  Pacific. 

•  Medical  care  and  treatment  of  other 
diseases  or  illnesses  as  time  and 
resources  permit. 

•  Administrative  management, 
cognizance  and  oversight  of  patients 
and  patient  records,  clinical  referrals 
and  foUowups  as  medically  appropriate. 

DOE  is  soliciting  applications  to 
provide  medically  appropriate  care  to 
the  exposed  population  and  a 
comparison  group  within  applicable 
legal,  financial  and  logistical 
cdnstraints.  By  so  doing.  DOE  is  seeking 
ways  to  more  effectively  and  efficiently 
deliver  special  medical  care  services  in 
the  Marshall  Islands  to  an  aging 
population.  As  used  in  this  Notice, 
primary  medical  care  means  the 
community  based  medical  services 
provided  locally  at  each  Atoll  by 
medically  trained  individuals. 
Secondary  medical  care  means  those 
medical  services  provided  at  the  U.S. 
Army  Hospital  at  Kwajalein  Atoll  or  by 
other  providers,  as  described  below. 
Tertiary  medical  care  means  medical 
services  that  are  not  currently  available 
in  the  Marshall  Islands  and  that  must  be 
provided  to  the  patients  outside  the 
Marshall  klands. 

Subject  to  available  funding,  DOE 
intends  to  award  one  i\)  cooperative 
agreement  in  support  of  the  RMI  special 
medical  care  program  in  FY  1998.  The 
cooperative  agreement  award  will  be  for 
a  one  (1)  year  budget  period,  and  subject 
to  available  funding,  may  be  negotiated 
and  extended  annually  as  continuation 
awards  for  up  to  four  (4)  additional 
years. 

The  funding  level  for  the 
implementation  of  the  current  DOE 
primary  and  secondary  special  medical 
care  program  is  $1.1  million  annually. 

IIL  Backgroimd 

As  a  result  of  the  1954  United  States' 
thermonuclear  "Bravo"  test  in  the 
Marshall  Islands,  approximately  253 
Marshallese  people  (hereinafter  referred 
to  as  patients)  on  Rongelap  and  Utirik 
Atolls  were  exposed  to  high  levels  of 
radioactive  fallout.  Since  1956,  DOE  and 
its  predecessor  agencies  have  provided 
medical  care  to  these  patients.  Within 
DOE.  this  special  medical  care  program 
is  currentiy  administered  by  the  Office 
of  International  Health  Programs  for  the 


Assistant  Secretary  for  Environment, 
Safety  and  Health. 

Currentiy.  there  are  three  programs 
providing  medical  care  in  the  RMI: 

•  The  RMI  Ministry  of  Health 
national  medical  care  program  for 
approximately  60,000  people. 

This  care  is  delivered  at  primary  and 
secondary  care  facilities  on  Ebeye  and 
Majuro  islands,  with  smaller  facilities  in 
the  remote  outer  islands  that  function  as 
first  aid  stations,  providing  limited 
primary  care  and  pharmaceutical 
capabilities  (see  Appendix  B  for  details). 
Two-way  radio  is  the  primary  means  of 
inter-atoll  communications,  and 
medical  emergencies  are  transported  by 
air  from  the  outer  islands  to  Ebejre  or 
Majuro. 

•  The  1 77  Health  Care  Program  (1 77 
HCP).  described  in  section  103(j)  of  the 
Compact  of  Free  Association  Act  of 
1985  as  the  Four  Atoll  Health  Care 
Program. 

This  program  provides  medical  care 
for  the  people  of  the  Atolls  of  Bikini, 
Enewetak,  Rongelap,  and  Utirik  who 
were  afiiected  by  the  consequences  of 
the  1946-1958  U.S.  nuclear  testing 
program  in  the  northern  Marshall 
Islands,  and  their  descendants.  The 
program  is  administratively  overseen  by 
the  Department  of  the  Interior  (DOl),  is 
funded  by  the  U.S.  Congress  through  the 
DOI,  and  is  currentiy  implemented  by 
Mercy  International,  Inc.,  under  contract 
to  the  RMI  Ministry  of  Health.  The 
program  serves  approximately  10,600 
individuals  (see  Appendix  C  for 
additional  details)  and  provides  primary 
medical  care,  secondary  care  referrals  to 
the  hospitals  at  Ebeye  and  Majuro,  and 
tertiary  care  referrals  to  the  Queen's 
Medical  Center  and  Group  in  Honolulu, 
Hawaii. 

Since  1986,  DOE  patients  have  been 
referred  to  the  177  HCP  for  primary  and 
continued  medical  care  during  the  time 
between  Brookhaven  National 
Laboratory  screening  visits  and  for  non- 
radiation  related  disease  or  injuries. 
Currently,  the  177  HCP  has  not  been 
able  to  adequately  meet  all  the  medical 
needs  of  the  DOE  patients. 

•  The  special  medical  care  program 
provided  by  DOE  to  approximately  236 
patients  in  the  Rongelap  and  Utirik 
communities. 

DOE'S  special  medical  care  program 
currentiy  provides  biannual  medical 
screening  visits  and  full  medical  care  for 
radiation-related  conditions  for  the 
remaining  131  members  of  the  original 
patient  population,  as  well  as  medical 
treatment  for  approximately  107  people 
in  a  comparison  group.  From  the 
inception  of  DOE's  program,  medical 
treatment  has  been  delivered  biannually 
by  teams  consisting  of  Brookhaven 


National  Laboratory  (BNL)  employees 
supplemented  with  volunteer  medical 
specialists.  Logistical  support  for  DOE's 
special  medical  care  program  has  also 
been  provided  by  a  contractor,  which  is 
currentiy  Bechtel  Nevada  Corporation. 

In  1995,  DOE  transitioned  from 
biaiuiual  vessel-based  medical  missions 
to  biannual  land-based  medical 
missions  located  at  Kwajalein  Island. 
Vessel-based  missions  were 
handicapped  by  the  inability  to  keep  a 
vessel  equipped  with  state-of-the-art 
medical  equipment.  The  land-based 
approach  has  improved  the  quality  of 
medical  care  delivery  for  the  patient 
populations  in  Rongelap  and  Utirik  and 
will  also  effect  cost  efficiencies.  This 
approach  makes  available  at  the  U.S. 
Army  Hospital  on  Kwajalein  Island  in 
the  Marahali  Islands  secondary  medical 
care  facilities  and  more  sophisticated 
diagnostic  equipment  and  improved 
laboratory  capabilities,  for  example:  use 
of  ultrasound  equipment;  ability  to 
perform  immediate  fine  needle 
aspiration  or  thyroid  surgery; 
availability  of  certified  mammography 
equipment  and  other  medical 
equipment  that  permits  immediate 
foUowup,  additional  tests,  and  surgery 
when  needed. 

As  with  vessel-based  care,  the  land- 
based  system  includes  visits  to  infirm 
patients  in  their  homes  at  Mejatto  and 
Utirik.  Land-based  medical  assets  have 
also  added  the  ability  to  provide  fuU 
diagnostics  and  tests  of  samples  taken 
right  after  the  visit  to  these  remote 
islands,  rather  than  (as  previously) 
shipping  such  samples  for  analysis  to 
the  U.S.  mainland. 

Those  IXDE  patients  with  medical 
conditions  that  can  be  effectively 
managed  in  the  Marshall  Islands  are 
either  treated  by  the  BNL  medical 
personnel  at  the  U.S.  Army  hospital  on 
Kwajalein  Island  or  are  referred  to  the 
177  HCP.  Those  DOE  patients  with 
radiation-related  medical  findings  that* 
cannot  be  managed  in  the  Marshall 
Islands  are  referred  to  Straub  Hospital 
and  Clinic  in  Honolulu  for  tertiary 
evaluation  and  medical  treatment. 

In  January  1997,  the  RMI  requested 
the  £)OE  to  compete  the  current  special 
medical  care  program  due  to  problems 
being  experienced  by  the  177  HCP  and 
the  RMI's  desire  to  have  more  of  the 
allocated  budget  spent- on  medical  care 
services  rather  than  on  logistical 
support  services. 

IV.  Program  Requirements 

A.  General 

Note:  The  ternu  "application"  and 
"piopoMl"  are  used  synonymously  herein. 
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(1)  The  awardee  will  be  required  to 
execute  a  special  medical  care  program 
within  DOE  requirements  and  budget; 
provide  continuity  with  the  medical 
program  conducted  since  1956;  and 
operate  in  a  highly  visible  international 
political  environment  and  under 
rigorous  overaight  by  the  U.S.  Congress. 

(2)  A  Primary  Application  (see 
definition  in  section  VI.  A.,  herein)  shall 
describe  the  applicant's  approach  to  the 
primary  and  secondary  clinical  medical 
elements,  as  well  as  the  other  elements 
of  the  special  medical  care  program 
identified  in  section  IV.B.  herein,  based 
on  a  budget  of  $1.1  million  annually 
over  a  5-year  period.  In  preparing 
applications  to  deliver  DOE's  special 
medical  care  program  in  the  RMI, ' 
potential  applicants  should  consider 
iimovative  ways  to: 

(a)  Provide  full-time  medical  services 
in  the  Marshall  Islands  to  the  Rongelap 
and  Utirik  communities,  sufficient  to 
cover  the  medical  needs  of  the  affected 
Marshallese  citizens. 

(b)  Collaborate  and  coordinate 
medical  care  delivery  %vith  local 
Marshallese  health  care  providers. 

(c)  Use  telemedicine  and  other 
electronic  technologies  that  enhance 
professional  communications  and 
maximize  cost  savings. 

(d)  Use  recruited  volunteer  medical 
professionals  to  maximize  cost  savings. 

(e)  Provide  medical  services  as  much 
as  possible  within  the  Marshall  Islands, 
thus  reducing  the  need  for  expensive 
tertiary  medical  referrals. 

(f)  Use  current  DOE  contractor, 
subcontractor  and  interagency  support 
(i.e.,  Bechtel  Nevada  Corporation,  the 
Straub  Hospital  and  Clinic,  and  the  U.S. 
Army  Hospital  at  Kwajalein;  see 
Appendices  D,  E,  and  F,  respectively,' 
for  ciurentiy  provided  services). 

(3)  In  addition,  the  applicant  may 
submit  an  Optional  Application  (see 
definition  in  section  VI-A.,  herein)  for 
an  alternative  approach  to  replace  a  part 
or  all  of  the  following  being  provided  by 
cuirrant  DOE  providers: 

(a)  Tertiary  medical  care  services  for 
an  annual  average  of  13  patients,  and/ 
or 

(b)  Related  logistical  support  for  an 
aimual  average  of  13  patients  receiving 
tertiary  medical  care  services,  and/or 

(c)  Related  logistical  support  for  the 
primary  and  secondary  medical  care 
services  of  all  the  DOE  patients  within 
the  Marahali  Islands.  Such  an 
application  should  be  based  on  an 
aimual  budget  that  does  not  exceed 
$800,000. 

For  example,  in  FY  1996,  DOE  spent 
$259,000  on  13  patient  referrals  to  the 
Straub  Hospital  and  Clinic.  For  each 
patient,  this  cost  involved  both  the 


medical  services  provided  at  the  Straub 
Hospital  and  Clinic  and  the  concomitant 
logistical  services  provided  by  Bechtel 
Nevada  Corporation.  Examples  of 
patient  logistical  support  costs  include, 
as  a  minimum,  the  following: 

•  Patient  travel  costs  to  and  from  his/ 
her  local  atoll  to  Majuro  Atoll; 

•  Patient  travel  costs  to  and  fit>m 
Majuro  Atoll  to  the  tertiary  care  facility 
located  outside  the  RMI  (currentiy 
Straub  Hospital  and  Clinic); 

•  Patient  travel  costs  to  and  from 
Kwajalein  Atoll  for  the  medical  services 
currentiy  provided  at  the  U.S.  Army 
Hospital; 

•  Manhallese  translator  salaries  and 
travel  costs  and/or  patient  family 
member  escort  travel  costs;  and 

•  Associated  lodging,  meal,  and 
living  expenses  incurred  for  all 
individuals  while  the  patient  is  in 
transit  or  being  treated  at  any  location. 

B.  Project  Description 

For  the  approximately  238  patients, 
whose  general  medical  and 
demographic  information  is 
summarized  in  Appendix  G,  the 
awardee  shall  either  itself  implement  or 
use  subcontractors  for  the  following 
special  medical  care  program 
requirements: 

The  DOE  Clinical  Medical  Program 

For  this  program  element: 

(a)  Conduct  and  implement  a  primary, 
secondary  and  tertiary  clinical  medical 
program  for  patients  with  radiation- 
related  diseases  and  illnesses  in  a 
tropical  and  under-developed  area  of 
the  world,  together  with  the  treatment  of 
as  much  non  radiation-related  disease  as 
medically  indicated  and  as  resources 
permit.  The  clinical  medical  program 
should  be  implemented  by  primary  care 
medical  professional(s)  augmented  by 
physicians  with  specialties  including, 
but  not  limited  to  oncology,  diagnostic 
radiology,  gynecology,  internal 
medicine,  and  endocrinology,  as 
aporopriate. 

(b)  Provide  the  services  of  other 
medical  specialists,  as  indicated  by 
patient  condition,  including  but  not 
limited  to  the  fields  of:  allergy/ 
immunology,  cardiology,  dentistry, 
dermatology,  emergency  medicine; 
frunily  practice,  gastroenterology, 
geriatrics,  hematology,  infectious 
diseases  and  parasitology,  nephrology, 
neurology,  nuclear  medicine,  obstetrics, 
ophthalmology,  pathology,  physical 
medicine,  pulmonary  medicine, 
rheumatology,  surgery,  tropical 
medicine  and  therapeutic  radiology. 

(c)  Provide,  in  addition  to  the 
physician  services  specified  in  this 
section,  nuraing,  pharmacy,  radiology 


(including  nuclear  medicine),  cliiucal 
laboratory,  histology  and  pathology, 
inpatient,  outpatient  and  technical 
medical  support  services. 

(d)  Institute  appropriate  ethical 
safeguards  to  ensure  patient  informed 
consent  in  writing. 

(e)  Provide  appropriate  gender 
medical  personnel  to  accommodate 
Marshallese  cultural  sensitivities. 

(f)  Conduct  medical  examinations  in 
accordance  with  medical  screening 
recommendations,  published  guidelines 
or  standards  (e.g.,  American  Cancer 
Society,  American  College  of 
Physicians,  U.S.  Preventive  Services 
Task  Force  of  the  Department  of  Health 
and  Human  Services,  etc). 

(g)  Provide  radiology  services  that 
include: 

(1)  Mammography  utilizing  a  unit  that 
is  certified  by  the  American  College  of 
Radiology  and  complies  with  U.S.  Food 
and  Drug  Administration  regulations. 

(2)  Diagnostic  equipment  that  has 
been  inspected  for  radiological  safety 
and  approved  for  operation  (e.g.,  chest 
x-ray,  nuclear  medicine  imAging  or 
therapy,  mammography). 

(3)  Therapy  as  clinically  prescribed 
for  the  treatment  of  cancer. 

(h)  Conduct  examinations  of  the 
thyroid  gland  including: 

(1)  Thyroid  ultrasound  measurements. 

(2)  Palpation  of  the  thyroid  by  a 
physician  skilled  in  such  technique. 

(3)  Appropriate  blood  and  chemistry 
tests  of  thyroid  function  (e.g.,  TSH,  Ty, 
T4). 

(i)  Provide  diagnostic  and  rlinir«l 
laboratory  services,  as  appropriate. 

(j)  Utilize  laboratory  testing 
capabilities  and  services  thdt  comply 
with  the  requirements  specified  in  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (documentation 
required). 

(k)  Provide  appropriate 
immunizations,  as  indicated  by  patient 
needs. 

(1)  Provide  pharmaceuticals,  medical 
supplies  or  equipment  based  on  the 
needs  of  the  patients. 

(m)  Provide  pathological  services  for 
the  identification  of  cancer. 

Administrative  Support 

For  this  program  element 

(a)  Obtain  insurance  (and 
documentation  thereof)  for  medical 
malpractice  and  comprehensive  general 
liability,  for  $1  million  per  occurrence 
and  $3  million  aggregate  for  each 
insurance  type  for  any  U.S.  Ucensed 
individual. 

(b)  Implement  non-medical 
adnunistrative  functions  in  support  of 
the  special  medical  care  program,  which 
shall  at  a  minimum  include  tl\e 
following: 
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(1)  Provision  of  non-medical 
personnel  and  administrative  staff 
services  to  adequately  support  the 
medical  personnel  and  services. 

(2)  If  tne  awardee  intends  to  use 
DOE'S  contractors  or  the  services  of  the 
U.S.  Army  Hospital  at  Kwajalein,  the 
awardee  will  be  required  to: 

(i)  Estabhsh  and  maintain  a  working 
programmatic  relationship  with  Bechtel 
Nevada  Corporation. 

(ii)  Establish  and  maintain  a  working 
programmatic  relationship  with  the 
current  secondary  or  tertiary  referral 
facihties  (U.S.  Army  Hospital  at 
Kwajalein  and  Straub  Hospital  and 
Clinic  in  Honolulu).  These  services  are 
currently  provided  pursuant  to  a 
Memorandum  of  Understanding 
between  DOE  and  the  U.S.  Army  Space 
and  Strategic  Defense  Command  at 
Kwajalein  Atoll  and  a  subcontract 
between  Bechtel  Nevada  Corporation 
and  Straub  Hospital  and  Clinic, ' 
respectively. 

(3)  As  applicable,  establish  and 
maintain  a  working  programmatic 
relationship  with  existing  medical 
providers  in  the  Marshall  Islands  and/ 
or  the  177  HCP  (using  the  capabilities 
listed  in  Appendix  C),  to  help 
implement  the  DOE  special  medical 
care  program. 

(4)  Provide  current  state-of-the-art 
methods  for  the  consolidation,  storage, 
management  and  retention  of  current 
and  historical  patier !  medical  records 
and  medical  program  operational 
records,  which  will  include  receipt  of 
approximately  30  cubic  feet  of  all 
hardcopy  medical  records,  a  similar 
volume  of  records  compressed  onto 
compact  discs  and  an  Oracle®* 
database  of  current  patients. 

(5)  Protect  the  confidentiality  of 
patient  medical  information  and 
records. 

(6)  Implement  a  continuing  quality 
control  and  assurance  program  for  all 
clinical  medical  and  recordkeeping 
aspects  of  the  program  necessary  to 
maintain  compliance  with  applicable 
medical  standards. 

(7)  Develop  and  implement  a 
transition  phase  with  Brookhaven 
National  Laboratory. 

Direct  Marshallese  Involvement 

For  this  program  element: 

(a)  Interrace,  establish  and  maintain  a 
working  relationship  with  Marshallese 
appointed  spokespersons  and/or  citizen 
advisory  committees  in  the  Rongelap 
and  Utirik  communities  to: 

(1)  Consult  and  inform  before 
implementing  any  changes  in  the  DOE 
special  medical  care  program. 

(2)  Establish  a  regular  process  that 
receives  community  and  patient  input 


and  feedback  on  DOE  special  medical 
care  program  activities. 

(3)  Consider  Marshallese  patient 
concerns  and  recommended 
improvements  in  the  special  medical 
care  delivery; 

(4)  Work  with  DOE  to  accommodate 
Marshallese  concerns  and 
improvements  within  a  framework  of 
DOE'S  legal  mandate,  funding  and 
sound  medical  practice. 

(b)  Develop  and  implement  a 
Rongelap  and  Utirik  commimity  health 
outreach  educational  program  that: 

(1)  Develops  educational  materials 
(e.g.,  videotapes,  brochures  and/or 
handouts)  that  include  DOE  and 
Marshallese  community  representative 
input,  to  be  used  by  health  care 
providers  that  strive  to  accentuate 
awareness  of.  increase  sensitivity  to, 
and  accommodate  Marshallese 
traditional  f)erceptions  and  attitudes 
towards  the  practice  of  "Western-style" 
medicine  in  the  Marshall  Islands. 

(2)  Helps  patients  and  their  family 
members  learn  about  the  special 
medical  care  program  activities  and 
findings  by  preparing,  distributing  and 
explaining  the  annual  medical  activity 
report,  wbdch  is  required  to  be  sent  to 
DOE. 

(3)  Utilizes  Marshallese  public  health 
educational  materials  and  brochures. 

(4)  Develops  public  health  and 
educational  materials  (e.g.,  handouts, 
brochures  or  videotapes)  for  Marshallese 
use  that  describes  the  types  of  special 
medical  care  being  provided  by  the 
awardee. 

(5)  Advises  on  the  known 
relationships  between  radiation  dose 
and  health  efi^ects. 

(c)  Develop  and  implement  a  training 
program  for  Marshallese  medical  and 
para-medical,  and/ or  technical  support 
professionals  for  the  special  medical 
care  program  that  includes: 

(1)  A  needs  assessment  as  to  the  types 
and  number  of  professionals 
(physicians,  physician  assistants, 
nurses,  support-service  technicians). 

(2)  Means  to  provide  training  and 
"on-the-job"  practical  experience  in  the 
Marshall  Islands. 

(3)  Consideration  of  available  regional 
educational  resources  to  meet  these 
objectives. 

(d)  Develop  and  implement  a  plan  to 
build  an  infrastructure  in  the  Marshall 
Islands  for  the  special  medical  care 
program  including: 

(1)  Partnerships  with  local  health  care 
providers. 

(2)  Facilitating  the  training  of 
Marshallese  health  care  professionals. 

(3)  Acquisition,  use.  and  maintenance 
of  medical  equipment. 


Development  of  Procedures  and 
Documentation 

The  awardee  will  be  required  to 
provide  the  following: 

(a)  Written  protocol(s)  and/or  manuals 
describing  procedures  and  associated 
forms  to  be  used  by  the  medical 
professionals  for  medical  examinations, 
patient  referrals,  and  overall 
administrative  implementation  of  the 
special  medical  care  program  that 
includes: 

(1)  Identities,  qualifications,  and 
biographies  of  medical  or  medical 
program  experience  for  all  persons 
providing  medical,  technical,  nursing, 
and  administrative  support  services. 

(2)  The  awardee's  selection  and 
qualification  criteria  for  all  persoimel 
who  will  participate  in  or  implement 
the  program. 

(3)  Involvement  of  local  Marshallese 
medical,  health,  and  support  personnel, 
including: 

(i)  Participation  of  medical  and  other 
health  care  or  technical  professionals. 

(ii)  As  applicable,  selection  and 
qualification  criteria  by  which  these 
personnel  will  be  made  eligible  to 
participate. 

(iii)  Provision  of  bilingual 
Marshallese/English  speaking 
individuals  for  adequate 
communication,  translation  and  the 
interpretation  of  examination  results, 
and  meaning  between  the  patients  (or 
their  designated  guardians)  and  the 
medical  care  providers. 

(4)  Frequency  and  types  of  patient 
exa^iinations. 

(5)  Method(s)  of  patient  examinations 
and  treatments  that  afford  personal 
privacy. 

(6)  Method(s)  by  which  patient 
informed  consent  and  medical  release 
will  be  obtained  for  any  medical 
examination  or  treatment  modality  in  a 
way  that  ensures  patient  understanding 
in  Marshallese. 

(7)  As  applicable,  method(s)  by  which 
a  special  medical  care  program 
physician  will  interface  vdth  existing 
medical  care  providers  in  the  Republic 
of  the  Marshall  Islands  or  the  Pacific 
region  and  provide  tertiary  medical 
referrals  as  needed. 

(8)  Method(s)  by  which  medical 
services  will  be  provided  to  those 
patients  (currently,  approximately  25) 
who  habitually  reside  in  the  United 
States,  such  as  other  medical  care 
insurance  options  in  lieu  of  awardee 
provided  medical  services. 

(9)  Method(s)  by  which  the  program 
referring  physician  will  consult  with 
and  remain  continually  cognizant  of  the 
medical  condition  and  results  of  a 
patient  referred  to  another  medical 
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professional  or  organization  identified 
in  items  (7)  or  (8). 

(10)  Metfaod(s)  to  inform  all  patients 
(or  their  designated  guardians)  in 

'  Marshallese  of  individual  medical 
results  and  any  additional  followup 
actions  necessary. 

(11)  Method(s)  by  which 
pharmaceuticals  will  be  obtained, 
inventoried,  managed,  and  dispensed. 

(12)  Method(s)  for  retaining,  storing, 
maintaining,  or  releasing  (to  honor  a 
lawful  request),  patient  tissue  samples 
and  specimens  used  for  pathologic^ 
classification  of  disease. 

(13)  As  applicable,  method(s)  by 
which  the  awardee  will  implement  the 
working  programmatic  relationships 
with  any  current  EKDE  provider  of 
services  or  regional  health  care 
provider. 

(b)  An  annual  summary  report  (in 
English  and  Marshallese)  on  the 
following: 

(1)  Prc^ram  activities,  medical 
conditions,  cmd  statistical  analyses  of 
the  findings. 

(2)  Nuinber  of  individuals  remainiAg 
in  the  patient  and  comparison 
populations. 

(3)  The  overall  health  of  the  two 
populations  and  the  identification  of 
any  special  risks  to  their  health. 

(4)  Identification  of  adH  medind. 
nursing,  technical  practitioners,  and 
support  persoimel  that  performed 
provider  services. 

(5)  Identification  of  patient  related 
medical  problems  with 
recommendations  for  improvement  or 
resolution. 

(6)  Progress  made  ott  strategic  plan 
initiatives. 

(7)  Recommendations  to  improve 
programmatic  functions. 

(c)  A  strategic  plan  that  proposes  and 
details  ways  to  advance  the  special 
medical  care  program  to: 

(1)  Achieve  partnership  and 
coordination  with  the  RMI  medical  and 
health  care  organizations. 

(2)  Evolve  medical  partnerships  and 
coordinate  the  awardee's  resources,  to 
the  greatest  extent  possible,  with  local 
Marshallese  or  other  U.S.  Federal 
resources,  to  advance  the  DOE's  special 
medical  care  program  as  follows: 

(i)  Strengthen  local  health  care 
delivery. 

(ii)  Involve  local  persoimel  in  medical 
activities. 

(iii)  Share  new  skills  and  technical 
knowledge. 

(iv)  Strengthen  local  land-based 
assets,  such  as  radiologic,  pathologic, 
and  laboratory  support  services. 

(3)  Maintain  a  cost  effective  special 
medical  care  program  as  the  patient 
population  ages  and  incxirs  greater 
needs  for  medical  services.  ^ 


Cost  and  Reporting  Requirements 

(a)  The  qwardee  shall  implement  cost 
containment  measures,  maximization  of 
financial  savings,  and  negotiation  of 
subcontracted  services  to  maintain  a 
high  quality  special  medical  care 
program  in  accordance  with  DOE 
budgetary  constraints.  At  a  minimimi. 
the  cost  reporting  requirements  that  will 
be  required  under  the  cooperative 
agreement  will  include,  but  not  be 
limited  to  providing: 

(1)  Budget,  financial  and 
programmatic  activity  reports.  The 
contents  and  formats  are  to  be  specified 
and  revised  as  necessary  by  DOE. 

(2)  A  monthly  report  of  all  program 
expenditures. 

(3)  Fiscal  planning  and  budget 
information  in  the  format  prescribed  by 
DOE. 

(4)  A  separate  itemized  price  list 
(detailing  both  direct  and  indirect  costs) 
for  all  clinical  medical  examinations, 
treatmmts.  services,  or  supplies  to 
conduct  and  implement  the  special 
medical  care  program. 

(5)  A  separate  itemized  price  list  for 
the  direct  and  indirect  medical  program 
and  non-clinical  administrative  and 
program  management  aspects,  salaries, 
and  supplies  for  the  proposed  support 
services. 

(6)  A  separate  itemized  price  list  for 
any  service  that  is  anticipated  to  be 
subcontracted. 

(7)  A  separate  itemized  price  list  for 
any  capit^  equipment  that  must  be 
purchased  to  implement  the  special 
medical  care  program. 

(8)  The  formula  or  estimated  cost  for 
each  of  the  following  non-priced  listed 
items:  ":  ;3.-  . 

(i)  Special  DOE  requests  (e.g.,  record 
duplication,  statistical  analysis  of 
medical  findings,  special  topical  reports 
in  response  to  RMI  or  congressional 
inquiries). 

(ii)  Non-stocked  medical  or 
administrative  items  and  supplies. 

(iii)  Cost  of  any  other  service  or 
expense  that  the  provider  intends  to 
charge  but  does  not  appear  on  a  price 
list 

V.  Applications 

This  Notice  of  Availability  of  Funds 
and  Request  for  Applications  is  issued 
pursuant  to  DOE  regulations  contained 
in  10  CFR  part  602:  Epidemiology  and 
Other  Health  Studies  Financial 
Assistance  Program,  as  published  in  the 
Federal  Register  on  January  31, 1995 
(60  FR  5841).  The  Catalog  of  Federal 
Domestic  Assistance  number  for  10  CFR 
part  602  is  81.108,  and  its  solicitation 
control  number  is  EOHSFAP  10  CFR 
part  602. 10  CFR  602  contains  the 


specific  requirements  for  applications, 
evaluation,  and  selection  criteria,  except 
as  modified  herein.  Only  those 
applications  complying  with  the  criteria 
and  using  the  forms  specified  in  10  CFR 
602  will  be  considered.  Application 
forms  may  be  obtained  at  the  address 
previously  cited.  Applications  will  be 
peer  reviewed  by  evaluators  apart  from 
DOE  employees  and  contractors  as 
described  under  section  10  CFR  602.9(c) 
and  in  section  YD.  of  this  Notice,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
care  provider(s)  and  the  submitting 
organization. 

VL  Af^Ucation  Format  and 
Instmctioiis 

A.  GeneraJ 

An  application  shall  contain  a 
proposal  for  the  following: 

•  The  primary  and  secondary  rHnjral 
medical  program; 

•  The  other  elements  of  the  special 
medical  care  program  (i.e., 
administrative  suppcHt,  direct 
Marshallese  involvement,  the 
development  of  procedures  and 
documentation,  the  cost  and  reporting 
elements); 

•  Any  proposed  replacement  for  part 
or  all  of  the  secondary  medical  service* 
provided  at  the  U.S.  Army  Hospital  on 
Kwajalein  Island  in  the  Kwajalein  Atoll. 

For  the  purposes  of  this  Notice,  the 
proposal  containing  the  above 
components  will  be  referred  to  as  the 
Primary  Application  and  shall  contain . 
two  volumes,  one  providing  technical 
details  and  the  other  the  costs. 

In  addition,  an  Optional  Application 
may  be  submitted  fbr  an  alternative 
approach  to  replace  a  part  or  all  of  the 
following  being  provided  by  current 
DOE  providers: 

•  Tertiary  medical  care  aeivlues  for  an 
annual  average  of  13  patients,  and/or 

•  Related  logistical  support  for  an 
annual  average  of  13  patients  receiving 
tertiary  medical  care  services,  and/or 

•  Related  logistical  support  for  the 
primary  and  secondary  medical  care 
services  of  all  the  DOE  patients  within 
the  Marshall  Islands. 

The  Optional  Application  shall  also 
contain  two  volumes,  one  for  the 
technical  details  and  the  other  for  the 
cost.  The  technical  volumes  for  both  the 
Primary  and  Optional  Applications 
shall  be: 

•  No  more  than  one  hundred  (100) 
pages  in  length; 

•  One-sided.  12-point  font  size;  and 

•  Submitted  in  black  and  white. 
Resumes  of  key  personnel  should  be 

submitted  as  an  appendix  to  the 
technical  application(8)  and  virill  not  be 
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counted  against  the  page  limit.  Cost 
proposal  volume(s)  have  no  page  limit 
and  either  one  or  both  applicatioa(s) 
will  be  structiired  to  include  a  five  (5) 
year  project  f>ehod  consisting  of  five 
one  (1 )  year  budget  periods.        --- 

The  application(s]  shall  not  merely 
offsr  to  perform  work  in  accordance 
with  the  program  requirements  but  shall 
outline  the  actual  work  proposed  as 
specifically  as  possible. 

B.  ^pacific  AppUcation  Inatructioiia 

All  applicants  must  submit  a  Primary 
Application  for  the  special  medical  care 
program,  as  described  herein,  based  on 
a  budget  of  $1.1  million  annually  over 
a  5  year  period.  An  Optional 
Application  for  an  alternative  approach 
as  described  herein  may  also  be 
submitted,  based  on  a  budget  that  does 
not  exceed  S0.8  million  annually  over  a 
5-year  period.  If  an  Optional 
Application  is  not  submitted,  the  DOE 
will  assume  that  the  applicant  plans  to 
utilite  the  currant  DOE  provider 
logistical  support,  and  the  secondary 
and  tertiary  medical  care  services 
referenced  herein.  However,  an 
applicant  can  propose  in  the  Primary 
Application  any  replacement  for  the 
secondary  medical  services  cunently 
provided  at  the  U.S-Army  Hospital  at 
Kwajalein  Island  (see  paragraph  (l)(n). 
as  follows). 

(1)  The  technical  volume  of  the 
Primary  Application  must  include 
tarhniral  details  and  information  that: 

(a)  Demonstrate  that  the  applicant  has 
the  experience  and  capability  to  plan, 
organize,  implement,  and  manage  the 
primary  and  secondary  medical  care 
•ervioes  and  all  the  other  elements  of 
the  special  medical  care  program 
described  herein.  This  includes 
organizational  structiue,  plans  for  self- 
assessment  of  the  special  medical  care 
program,  and  envisioned  relationship 
with  DOE. 

(b)  Demonstrate  the  competency  of 
the  applicant's  personnel  and  the 
adequacy  of  its  resources. 

(c)  Identify  technical  and 
administrative  staff,  and  detail  their 
professional  experience,  as  well  as  their 
level  of  program  involvement.  In  the 
event  that  any  of  the  proposed 
personnel  are  not  currently  employed 
by  the  applicant,  letters  of  commitment 
from  those  individuals  shall  be 
submitted. 

(d)  Itemize  the  medical  diagnostic  or 
laboratory  equipment  that  the  applicant 
intends  to  use  for  this  special  medical 
care  program,  and  how  the  applicant 
will  integrate  such  equipment  with  the 
Federal  Government  owned  equipment 
listed  in  Appendix  H. 


(e)  Specify  the  location(s)  where 
services  will  be  obtained  or  performed. 

(f)  Identify  the  reconunendations  or 
standards  to  be  used  to  satisfy  the 
requirements  of  section  IV .B.,  paragraph 
(f)  under  the  special  medical  care 
program  element,  DOE  Clinical  Medical 
Prt^ram,  and  any  reason  for 
exception(s]  taken  by  the  applicant  to 
those  standards. 

(g)  Contain  initial  concepts  for  the 
training  program  development 
requirements  of  paragraph  (c)  under  the 
special  medical  care  program  element. 
Direct  Manhallese  Involvement. 

(h)  Contain  initial  concepts  for  the 
development  and  implemmtation  of  the 
applicant's  plan  to  meet  the  Marshall 
Islands  infrastructure  requirements  ot 
paragraph  (d)  under  the  special  medical 
care  program  element.  Direct 
Marshallese  Involvement. 

(i)  Contain  a  short-term  plan  detailing 
milestones  and  deadlines  stating: 

(i)  Applicant's  requirements  for  a 
transition  phase  with  Brookhaven 
National  Laboratory. 

(ii)  When  independence  will  be 
achieved  to  implement  all  elements  of 
the  special  medical  care  program. 

(j)  Ccmtain  initial  concepts  for  the 
strategic  plan  required  by  paragraph  (c) 
under  the  special  medical  care  program 
element,  Development  of  Procedures 
and  Documentation,  that  includes 
milestones  and  deadlines  for 
implementation. 

(k)  Provide  evidence  of  medical 
malpractice  insurance  for  any 
individual  licensed  in  the  United  States, 
required  by  paragraph  (a)  under  the 
Administrative  Support  element  of  the 
special  medical  care  program. 

(1)  Provide  applicant's  plan  to  obtain 
malpractice  insurance  for  any  non-U.S. 
health  care  provider  that  the  applicant 
intends  to  hire  or  provide. 

(m)  Propose  a  plan  to  provide  medical 
care  services  and  associated  logistical 
support  for  those  Marshallese  patients 
who  do  not  habituaUy  reside  in  the 
Marshall  Islands. 

(n)  Identify  and  propose,  if  the 
applicant  desires,  a  replacement  for  any 
or  all  of  the  secondary  medical  care 
services  provided  at  the  U.S.  Army 
Hospital  on  Kwajalein  Island. 

(2)  The  cost  volume  of  the  Primary 
Application  must  include  the  following 
information  that: 

(a)  Provides  a  cost  proposal  for  the 
first  budget  period  year  (year  1) 
detailing  expenses  to  implement  the 
following: 

(i)  The  primary  and  secondary 
medical  services  of  the  DOE  Clinical 
Medical  program  element  of  the  special 
medical  care  program; 


(ii)  The  Administrative  Support 
element  of  the  special  medical  care 
program; 

(iii)  The  Direct  Marshallese 
Involvement  element  of  the  special 
medical  care  program; 

(iv)  The  Development  of  Procedures 
and  Documentation  element  of  the 
special  medical  care  program; 

(v)  Establishment  and  maintenance  of 
a  working  relationship  with  DOE 
providers  of  medical  and  logistics 
services; 

(vi)  The  medical  care  services,  in 
combination  with  associated  logistical 
support,  for  those  Marshallese  patients 
who  do  not  habitually  reside  in  the 
Marshall  Islands; 

(vii)  The  costs  to  replace  any  or  all  of 
the  secondary  medical  services 
currently  provided  at  the  U.S.  Army 
Hospital  on  Kwajalein  Island;  and 

(viii)  The  identification  and 
magnitude  of  any  other  cost  the 
applicant  intends  to  charge. 

(d)  Contaiiu  estimated  cost 
information  supporting  the  applicant's 
special  medical  care  project  description 
for  budget  years  2  through  5. 

(3)  If  an  Optional  Application  is 
submitted,  the  applicant  shall 
demonstrate  its  approach  to  replacing 
the  logistical  support  for  the  primary 
and  secondary  clinical  medical  program 
in  the  Marshall  Islands,  and/or  the 
approach  to  replacing  the  tertiary 
n^edical  care  for  an  annual  average  of  13 
patients  currently  provided  by  Straub 
Hospital  and  Clinic,  as  specified  in 
Appendix  E,  and/or  the  logistical 
support  of  such  tertiary  medical  care  for 
the  nnniiAl  average  of  13  patients.  The 
technical  volume  of  the  Optional 
Application  must  include  the  following 
information  that: 

(a)  Demonstrates  that  the  iq>plicant 
has  the  experience  and  capabilify  to 
plan,  organize,  implement,  and  manage 
the  tertiary  medical  care  services  and 
logistical  support  requirements.  This 
includes  organizational  structure,  plans 
for  self-assessment  of  the  special 
medical  care  program,  and  envisioned 
relationship  with  COE. 

(b)  Demonstrates  the  competency  of 
the  applicant's  personnel  and  the 
adequacy  of  its  resources. 

(c)  Identifies  technical  and 
administrative  staff,  and  details  their 
professional  experience,  as  well  as  their 
level  of  program  involvement.  In  the 
event  that  any  of  the  proposed 
personnel  are  not  currently  employed 
by  the  applicant,  letters  of  commitment 
from  those  individuals  shall  be 
submitted. 

(d)  Itemizes  the  medical  diagnostic  or 
laboratory  equipment  that  the  applicant 
intfAids  to  use  for  tertiary  medical  care 
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services,  and  how  the  applicant  will 
integrate  such  equipment  with  the 
Federal  Government  owned  equipment 
listed  in  Appendix  H. 

(e)  Specifies  the  location(s)  where 
tertiary  medical  care  services  will  be 
obtained  or  provided.  The  applicant  is 
free  to  propose  tertiary  referral  locations 
of  its  choosing  within  or  outside  of  the 
Marshall  Islands. 

(f)  Identifies  the  standards  to  be  used 
to  satisfy  the  requirements  of  section 
IV.B.,  paragraph  (f)  under  the  special 
medical  care  program  element,  DOE 
Clinical  Medical  Program,  and  any 
reason  for  exception(s)  taken  by  the 
applicant  to  those  standards. 

(g)  If  applicable,  contains  initial 
concepts  for  any  tertiary  medical  care 
training  program  development 
requirements  of  paragraph  (c)  imdw  the 
special  medical  care  element.  Direct 
Marshallese  Involvement.  This  also 
includes  any  proposal  to  use  local 
Marshallese  individuals  or  companies  to 
perform  logistical  support  requiranents. 

(h)  Contains  initial  concepts  for  the 
development  and  implementation  of  the 
applicant's  plan  to  meet  the 
infrastructiue  requirements  of  pwragraph 
(d)  under  the  special  medical  care 
element.  Direct  Marshallese 
Involvement. 

(i)  Contains  a  short-term  plan  *- 

detailing  milestones  and  deadlines 
stating: 

(i)  Uf  applicable,  applicant's 
requirements  for  a  transition  phase  with 
Straub  Hospital  and  Clinic  and  Bechtel 
Nevada  Corporation, 

(ii)  When  independence  will  be 
achieved  to  implement  all  elements  of 
the  tertiary  medical  care  services  and 
the  associated  logistical  requirements. 

(j)  Contains  initial  concepts  for  the 
strategic  plan  required  by  paragraph  (c) 
under  the  special  medical  care  program 
element.  Development  of  Procedures 
and  Documentation,  that  includes 
milestones  and  deadlines  for  long-term 
implementation  of  any  proposals  to 
replace  the  tertiary  medical  and 
associated  logistical  support  services. 

(k)  Provides  evidence  of  medical 
malpractice  insurance  for  any 
individual  licensed  in  the  United  States, 
required  by  paragraph  (a)  under  the 
Administrative  Support  element  of  the 
special  medical  care  program. 

(1)  Provides  applicant's  plan  to  obtain 
malpractice  insurance  for  any  non-U.S. 
health  care  provider  that  the  applicant 
intends  to  hire  or  provide. 

(4)  The  cost  volimie  of  the  Optional 
Application  must  include  the  following 
information  that: 

(a)  Provides  a  cost  proposal  for  the 
first  budget  period  year  (year  1) 


detailing  expenses  to  implement  the 
following: 

(i)  Tertiary  medical  care  services  for 
an  annual  average  of  13  patients,  and/ 
or 

(ii)  Logistic  support  for  an  annual 
average  of  13  patients  receiving  tertiary 
medical  care  services,  and/or 

(iii)  Logistic  support  for  the  primary 
and  secondary  medical  services  of  all 
the  DOE  patients  provided  in  the 
Marshall  Islands. 

(iv)  The  identification  and  magnitude 
of  any  other  tertiary  medical  service  or 
logistical  support  cost  the  applicant 
intends  to  charge. 

(b)  Contains  estimated  cost 
information  supporting  the  applicant's 
special  medical  care  program  project 
description  for  budget  years  2  through  5. 

Vn.  Application  Review,  EyahiatioD 
Criteria  and  Award  Information 

Primary  Applications  will  be  subject 
to  merit  review  (peer  review)  and  urill 
be  evaluated  against  the  following 
criteria,  all  of  which  are  of  equal 
importance.  The  peer  review  will  be 
conducted  by  the  Division  of  Research 
Grants  (DRG)  of  the  National  Institutes 
of  Health  (NIH),  utilizing  standard  NIH 
peer  review  procedures.  The  following 
criteria  constitute  a  single  case 
deviation  from  the  Office  of 
Environment,  Safefy  and  Health's  merit 
review  system  (57  FR  55524,  November 
25, 1992)  and  EH's  program  ruleal  10 
CFR602. 

(a)  The  medical  and  technical  merit  of 
the  proposed  special  medical  care 
prooam. 

(b)  The  appropriateness  of  the 
proposed  program. 

(c)  Competency  of  the  program 
personnel. 

(d)  Organizational  structure,  plans  for 
self-assessment  and  envisioned 
relationship  with  DOE. 

(e)  Adequacy  of  equipment  and 
associated  physical  resources. 

(f)  Reasonableness  and 
appropriateness  of  the  proposed  budget 

hi  accordance  with  10  CFR  602.9(e) 
and  10  CFR  600.8(c)(13),  a  program 
policy  factor  which  DOE  will  consider 
in  making  an  award  is  the  merit  of  an 
applicant's  Optional  Application  for  an 
alternative  approach  to  the  provision  of 
logistics  for  primary  and  secondary 
medical  care  services  and  the  tertiary 
medical  care  services  and  associated 
logistic  services  as  addressed  in  the 
"Specific  Application  Instructions"  (see 
section  VI.,  B,  paragraphs  (3)  and  (4)). 
The  NIH  will  conduct  the  peer  review 
and  score  any  Optional  Application 
using  the  identical  procedure  for 
evaluating  the  Primary  Application. 
However,  the  resulting  score  will  not  be 


added  to  the  applicant's  score  for  the 
Primary  Application,  because  the  merit 
of  the  Optional  Application  is  a  program 
policy  factor.  The  DOE  selecting  official 
will  give  the  Primary  Application 
predominant  consideration,  with  lesser 
consideration  being  accorded  the 
Optional  Application. 

The  rtaultmg  award  may  be  far  the 
Primary  Application  only,  or  for  the 
Primary  Application  and  all  or  any  part 
of  the  Optional  Application.  An  awud 
will  not  be  made  lor  only  an  Optional 
Application. 

One  cooperative  agreement  wiU  be 
awarded  for  the  first  budget  year  only 
and  may  be  negotiated  and  extended 
annually  as  continuation  awards  for  iq> 
to  four  (4)  additional  years  based  on  the 
following: 

•  Avauabilify  of  appropriated  funds; 

•  The  awardee's  continuation 
application,  which  will  be  submitted 
not  later  than  120  days  before  the  end 
of  each  budget  period,  and 

•  The  results  of  the  DOE  evaluatioits 
of  the  awardee's  performance  as 
described  in  section  Vm.,  below. 

Vm.  DOE'S  Role 

In  order  for  DOE  to  maintaiiv?. 
appropriate  oversight  of  the  special 
medical  care  program,  there  must  be 
substantial  interaction  between  DOE 
and  the  awardee.  IXDE  established  the 
core  requirements  for  this  program  and 
prepared  this  Notice  of  Availabilify  of 
Funds  and  Request  for  Applications. 
DOE  will  conduct  the  selection  and 
award  process,  which  will  include 
evaluations  by  persons  outside  the 
Federal  Govenunent  DOE  will  utilize 
the  results  of  these  evaluations  and 
make  one  initial  award.  Continuation 
awards  may  be  made  based  upon  the 
availabilify  of  funds  and  other  E)OE. 
performance  criteria  that  will  be  set 
forth  in  any  initial  award.  DOE  will 
consult  with  program  medical 
professionals  and  will  coordinate 
meetings  between  medical  care 
provider(s)  and  Marshallese  community 
membera.  DOE  will  consult  witB 
representatives  from  the  RMI  national 
and  local  governments,  the  Department 
of  the  Interior,  the  Department  of  State 
and  the  Department  of  Health  and 
Human  Services  on  the  special  medical 
care  program.  To  help  evaluate  program 
effectiveness,  DOE  will  establish  a 
program  coordination  committee  as  part 
of  the  cooperative  agreement  consisting 
of  representatives  from  the  awardee's 
organization,  the  DOE  contracting  office, 
the  DOE  Office  of  International  Health 
Programs,  and  the  Rongel^  and  Utirik 
communities.  This  committee  will  meet 
on  a  semi-annual  basis  at  a  mutually 
agreed  location. 
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Finally.  DOE  will  monitor  and 
evaluate  the  performance  and  delivery 
of  the  special  medical  care  program  by 
conducting  program  reviews  and 
considering  the  patients'  level  of 
satisfaction. 

K.  Applicants 

Applicants  for  the  cooperative 
agreement  could  include  domestic  or 
international  nonprofit  and  for  profit 
organizations,  universities,  medical 
centers,  state  or  local  government  health 
care  organizations,  labor  unions  and 
other  employee  representative  groups, 
small,  minority  and/or  women-owned 
businesses,  or  other  domestic  or 
international  health  care  organizations. 
Consortiums  of  interested  organizations 
are  encouraged  to  apply.  Awardee(s)  for 
the  special  medical  care  program  will 
work  cooperatively  with  Marshallese 
health  care  providers,  current  DOE 
providers  (as  applicable),  other  regional 
health  care  providers  and  designated 
Marshallese  community  representatives. 

Issued  in  Washington,  D.C,  on  September 
8,  1997. 

Paul  J.  Seligman, 
Deputy  Amistant  Secntary  for  Haahh  Studies. 

Appendix  A— Definition  of  Rjuliatioo 
Related  Diaeaaea  or  IHuhmbi 

For  the  purposes  of  this  Notice,  applicants 
shall  consider  the  following  to  be  radiation 
related  diseases  or  illnesses: 

(a)  Any  thyroid  cancer,  other  tumor  or 
thyroid  nodule  that  has  been  found  as  a 
result  of  medical  evaluation. 

(b)  In  accordance  with  the  "Radiation 
Exposure  Compensation  Act".  42  U.S.C  2210 
note,  the  following  are  considered  latently 
expressed  diseases  attributed  to  radiation: 

(1)  Leukemia  (other  than  chronic 
lymphocytic  leukemia). 

And  the  following  diseases,  provided  onset 
was  at  least  5  years  after  the  fint  exposure 
to  radiation: 

(2)  Multiple  myeloma. 

(3)  Lymphomas,  other  than  Hodgkin's 
disease. 

(4)  Primary  cancer  of  the  thyroid,  provided 
that  the  initial  exposure  occurred  by  age  20. 

(5)  Primary  cancer  of  the  female  breast, 
providedthat  the  initial  exposure  occuned 
prior  to  age  40. 

(6)  Primary  cancer  of  the  esophagus, 
provided  low  alcohol  consumption  and  not 
a  heavy  smoker. 

(7)  Primary  cancer  of  the  stomach. 

(8)  Primary  cancer  of  the  pharynx, 
provided  not  a  heavy  smoker. 

(9)  Primary  cancer  of  the  small  intestine. 

(10)  Primary  cancer  of  the  pancreas. 

(11)  Primary  cancer  of  the  bile  ducts. 

(12)  Primary  cancer  of  the  gall  bladder. 

(13)  Primary  cancer  of  the  liver,  except  if 
cirrhosis  or  hepatitis  B  is  indicated. 

Appendix  B — RMI  Medical  Program 
Information 

Available  RMI  medical  facilities  and 
services  include: 


(a)  Local  dispensaries  at  Utirik  and  Mejetto 
provide  limited  medicine  and  first  aid,  and 
are  staffed  by  medical  personnel  with 
MEDEX  level  training  and  experience  (i.e., 
between  a  regional  nurse  and  nurse- 
practitioner).  Short-wave  radio 
communications  are  maintained  between  the 
dispensaries  and  the  off-island  medical 
health  care  providers  (up  to  300  miles 
distant)  to  discuss  serious  medical 
conditions. 

(b)  A  small  34  tted  commimity  hospital  is 
available  with  limited  capabilities  in  a 
community  of  12,000  living  on  Ebeye  (an 
island  of  approximately  4  square  miles 
located  2  miles  from  Kwajalein  Island  where 
the  U.S.  Army  contractor-operated  hospital 
fecility  that  serves  the  base  personnel  is 
located). 

(c)  A  75  bed  hospital  is  available  with 
limited  capabilities  to  serve  29,000  living  on 
the  capital  island  of  Majuro.  This  hospital 
also  receives  referrals  from  the  entire  , 
national  population  of  60,000. 

Appendix  C— The  RMI  177  Health  Care 
Program  (HCP) 

For  the  DOE  patients: 

(a)  Currently  implements  DOE  patient  care 
in  absence  of  Brookhaven  National 
Laboratory. 

(b)  Provides  all  non  radiation-related  care 
of  DOE  patients. 

(c)  Provides  access  to  DOB  patient  records. 
For  the  non-DOE  patients: 

(a)  Provides  general  medical  care  for  the 
people  of  Rongelap.  Utirik,  Enewetak.  and 
Bikini. 

(b)  Serves  a  total  population  of 
approximately  10,600  (which  includes  the 
238  DOE  patients) 

(c)  Refers  its  tertiary  patients  to  the 
Queen's  Medical  Center  and  Croup  in 
Honolulu,  Hawaii. 

Appendix  D — Bechtel  Nevada  Corporadon 
Logistical  Capabilities  to  Support  DOE'S 
Special  Medical  Care  Program 

(a)  Provides  all  logistics  to  transport  and 
support  medical  program  personnel  to  the 
Marshall  Islands  twice  a  year,  which  is 
currently  limited  to  travel,  lodging  and  per 
diem  costs  west  of  Honolulu. 

(b)  Provides  all  logistics  to  transport  and 
support  ambulatory  patients  and  their 
authorized  medical  escorts  to  medical 
facilities  at  Kwajalein. 

(c)  Provides  all  logistics  to  transport 
medical  (lersonnel  for  subsidiary  home  visits 
to  non-ambulatory  infirm  patients  at  Mejatto, 
Ebeye,  Utirik,  and  Majuro. 

(d)  Provides  transportation  and  support  to 
RMI  medical  peraoimel  assigned  to 
participate  in  the  DOE  special  medical  care 
program. 

(e)  Operates  and  provides  all  logistics  and 
support  services  for  patients  referred  to  the 
Straub  Hospital  and  Clinic  located  in 
Honolulu,  Hawaii,  by  Brookhaven  National 
Laboratory.  The  services  provided  include: 

(1)  Bilingual  Marshal lese/English  speaking 
escorts  to  accompany  patients. 

(2)  Coordination  of  patient  travel  and 
medical  appointment  schedules. 

(3)  Lodging  and  per  diem  arrangements 
and  expenses. 


(4)  Coordination  between  Brookhaven 
National  Latwratory  and  the  Straub  Hospital 
and  Clinic  op  medical  services,  as  required. 

(f)  Conducts  market  research  on  the 
availability  of  marine  assets  in  the  U.S.  and 
Central  Pacific  Area  to  support  a  limited,  sea- 
based  medical  program. 

(g)  Issues  and  monitors  the  Straub  Hospital 
and  Clinic  medical  services  sutx:ontract. 

(h)  Implements  terms  and  conditions, 
including  the  making  of  payments  and 
collections  under  DOE's  agreements  with 
other  agencies,  and  instrumentalities  of  the 
RMI. 

(i)  Implements  requirements  as  directed  by 
DOE  during  the  course  of  the  year. 

(j)  Interfaces  and  coordinates  with  the  U.S. 
Army  at  Kwajalein  Island  to  provide  the 
following  in  accordance  with  a  Memorandiun 
of  Understanding  between  DOE  and  the  U.S. 
Army: 

(1)  Marine  craft  (currently  a  LCU)  used  to 
transport  patients  to  and  from  Mejatto. 

(2)  Hospital  services  as  delineated  in 
Appendix  F. 

(3)  Trailer  rentals  for  medical  use 
(currently  2,  each  660  square  feet). 

(4)  Housing,  lodging,  and  dining  fecilities 
for  patients  and  medical  team  members. 

(5)  Maintenance  of  facilities  and 
equipment. 

(6)  Aircraft  services  limited  to  within 
Kwajalein  Atoll  at  no  cost. 

(7)  Automotive  services  used  to  transport 
patients  at  Kwajalein  Island. 

(8)  Recreational  services  for  medical  team 
use. 

(9)  Public  services  used  to  announce 
medical  team  activities  at  Kwajalein  Atoll. 

(10)  Ferry  services  iMtween  Kwajalein  and 
Ebeye  Islands  at  no  cost 

Appendix  E — Services  Provided  by  the 
Straub  Hospital  and  Clinic  Located  in 
Honolnln.  Hawaii 

(a)  Complete  and  comprehensive  medical 
services  for  DOE  patients  that  have  radiation- 
related  diseases,  including  but  not  limited  to, 
nuclear  medicine  diagnostic  imaging  and 
techniques,  diagnostic  and  radiation  therapy 
facilities,  chemotherapy,  pathological  and 
advanced  siugical  services. 

(b)  Refers  diseases  diagnosed  as  non 
radiation-related  back  to  the  177  HCP. 

(c)  Provides  certified  and  accredited 
medical  personnel. 

(d)  Provides  price  list  as  Itasis  for  charges. 
Note:  Straub  Hospital  and  Clinic  is 

accredited  by  the  Joint  Commission  for 
Accreditation  of  Health  Care  Organizations. 

Appendix  F — Secondary  Medical  Seivicas 
Provided  by  U.S.  Army  Hospital  on 
Kwaialein  Island  in  the  Kwafalsin  AtoD  la 
theRMI 

In  accordance  with  the  Memorandum  of 
Understanding  between  DOE  and  the  U.S. 
Army,  the  following  medical  services  are 
provided  at  the  U.S.  Army  Hospital  on 
Kwajalein  Island: 

(a)  Laboratory  Services. 

(b)  Mammography  Screenii>g. 

(c)  X-ray  Screening. 

(d)  Proctosigmoidoscopy. 

(e)  Limited  Surgery  (e.g.,  appendectomy. 
amputations  for  advanced  diabetic 
conditions). 


(f)  Professional  Services  (physicians, 
nurses,  technicians). 

(g)  Safety  inspection  and  certification  of 
mammography  and  x-ray  equipment. by 
Trippler  Army  Hospital  technical  staff. 

(h)  Inpatient  care  and  treatment 
Note:  Brookhaven  National  Laboratory  is 
responsible  to  ensure  that  prop>er  and  current 
certification  for  the  spiecial  medical 
equipment  and  services  are  in  place  prior  to 
receiving  services. 

Appendix  G-^X)E  Special  Medical  Program 
lufbrmatioa 

1.  Summary  ofQinical  Findings 

After  41  yean  of  medical  monitoring,  the 
most  prevalent  health  effect  has  t>een  related 
to  thyroid  function  and  the  appearance  of 
thyroid-related  nodules  and  cancer.  There 
has  been  one  case  and  death  due  to  radiation- 
related  leukemia,  two  pituitary  tumors  and 
two  cases  of  basal  cell  carcinoma.  The  majdr 
non  radiation-related  diseases  seen  in  the 
Roogeiap  and  Utirik  people  have  been  Type 
n  diabetes,  hypertension,  cardiovascular 
diseases,  and  their  associated  complications. 

The  above  information  has  Iteen 
summarized  from  the  report  entitled. 
"Medical  Status  of  Marshallese  Accidentally 
Exposed  to  1954  Bravo  Fallout  Radiation: 
January  1988  Through  December  1991,"  by 
Brookhaven  National  Laboratory/Department 
of  Energy.  DOE/EH0493  and  BNL-52470. 
July  1995. 

2.  Patient  Population  Deaaiption 
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1 

2 

3.  Summary  of  Patient  Location 

Patients  in  the  Rongelap  and  Utirik 
populations  are  combined  in  the  table  below 
and  represent  approximate  estimates  of  total 
patients  in  each  location: 


Locatwn 

Female 

Male 

Total 

Ailinglapiap 

Ailingnae 

1 
2 
1 
40 
9 
1 
1 
4 
41 
19 
1 
1 
1 
6 
1 

1 
0 
0 
33 
4 
0 
0 
2 
46 
12 
1 
1 
0 
8 
1 

2 
2 

Amo 

•J 

Ebeye  

Hawaii...... „.. 

Ub 

73 

13 
1 
1 

Mairtland  USA  ... 

Majuro  

M^tto 

Ujae 

6 
87 
31 

2 

9 

Unknowm  .._. 

Utirik  _. 

Wo^  „... 

1 

14 
2 

Total  

129 

109 

^  238 

Ektachem  DT60  D-OTSC  n  Module  Chemistry 

Analyzer 
K-Number  339  4116.  Serial  Number 

60029378 

(b)  Kodak-Ektachem  DT60  DTSC  Module 

Chemistry  Analyzer 
K-Number  337  0137 

(c)  Ektachem  DT60  Module  Cbemistiy 

Analyzer 
K-Number  322  1695 

(d)  Calposcope 

(e)  Ultramark  4  Plus  with  transducen 

(f)  Nikon  Microscope 

(g)  Sereno  Baker  9118c  Blood  Analyzer 

Machine 
(h)  Ektachem  DT60n  System 
(i)  Biorad  Micromat  Model  415 
())  Beckman  TJ6  Centrifuge 
(k)  Portable  defibrillator 
(1)  Hoag-Streit  Slip  Lamp  system 
(m)  Sun  computer  workstation 

[FR  Doc.  97-24225  Filed  »-ll-«7;  8:45  am] 
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Appendix  H— OCX  Equipment  Used  by 
Brookhaven  National  Laboratoiy 

(a)  Johnson  ft  Johnson 
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DEPARTMENT  OF  ENERGY 
Inventions  Available  for  License 

AGENCY:  Department  of  Eneigy,  Office  of 
General  Counsel. 

action:  Notice. 

SUMMARY:  The  U.S.  Deportment  of 
Energy  announces  that  the  following 
inventicm  is  available  for  license  in 
accordance  with  35  U.S.C.  207-209. 

Israel  Patent  Application  S.N.  119^42. 
entitled  "Methods  for  Priming  and  DNA 
Sequencing,"  and  corresponding  patent 
applications,  to  be  filed  in  the  U.S.A.  and 
other  countries. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy. 
10(X)  Independence  Avenue,  S.W., 
Washington,  D.C.  20585;  Telephone 
(202)  586-2802. 

SUPPLEMDfTARY  MFORMATION:  35  U.SXI. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  OFR  part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
ciicumstances.  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  annoimced  in  the  Federal 
Register. 

*  Issued  in  Washington,  D.C.  on 
Septynber  5. 1997. 

Pud  A.  Gottlieb, 

Assistant  General  Counsel  for  Technology 
Transfer  and  Intellectual  Property. 
[FR  Doc.  97-24221  Filed  9-11-97;  8:45  am] 
■LLMQ  OOOC  o«so  pi  |t 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
Advisory  Committee  meeting: 

Name:  Environmental  Management 
Advisory  Board. 

Date  and  Times:  Wednesday,  October 
1. 1997,  8:30  a.m.-3:00  p.m. 

Place:  U.S.  Department  of  Energy/ 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.;  Room  lE-245. 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo.  Special  Assistant  to 
the  Assistant  Secretary  for 
Environmental  Management; 
Environmental  Management  Advisoiy 
Board  (EMAB),  EM-22, 1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-t40a 
The  Internet  address  is: 
James.MelilloOem.doe.gov 

SUPPt^MENTARY  INFORMATION: 

Pnrpoee  of  the  Board 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
Management  program  firom  the 
perspectives  of  affected  groups  and 
state,  local,  and  tribal  governments.  The 
Board  will  help  to  improve  the 
Environmental  Management  Program  by 
assisting  in  the  process  of  securing 
consensus  recommendations,  and 
providing  the  Department's  numerous 
publics  with  opporttmities  to  express 
their  opinions  r^arding  the 
Environmental  Management  Program. 

Tentative  Agenda 

Wedneaday,  October  1,1997 

8:30  a.m.  Co-Chairmen  Open  Public 

Meeting 
8:45  a.m.  Opening  Remarks,  Assistant 

Secretary  for  Environmental 

Management 
9:00  a.m.  Baseline  Project  Presentation 
9:30  a.m.  Technology  Development  and 

Transfer  Committee  Presentation  and 

Discussion 
lOKX)  a.m.  2006  Plan  &  Strategic 

Integration  Committees  Presentation 

and  Discussion 
10:30  a.m.  Privatization  Committee 

Presentation  and  Discussion 
IIKX)  a.m.  Science  Committee 

Presentation  and  Discussion 
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11:30  a.m.  Worker  Health  *  Safety 

Committee  Presentation  and 

Discussion 
12:05  p.m.  Lunch 
12:30  p.m.  FUSRAP  Committee 

Presentation  and  Discussion 
1:00  p.m.  Board  Business 
2:00  p.m.  Public  Comment  Session 
3:00  p.m.  Meeting  Adjourns 

A  Bnal  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  either  before  or  afterthe 
meeting.  Members  of  the  publid  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  either  contact 
James  T.  Melillo  at  the  address  or 
telephone  number  hsted  above,  or  call 
l-{800)  736-3282.  the  Center  for 
Environmental  Management 
Information  and  register  to  speak  during 
the  public  comment  session  of  the 
meeting.  Individuals  may  also  register 
on  October  1.  1997  at  the  meeting  site. 
Every  effort  will  be  made  to  hear  all 
those  wishing  to  speak  to  the  Board,  on 
a  first  come,  first  serve  basis.  Those  who 
call  in  and  reserve  time  will  be  given 
the  opportunity  to  speak  first.  The 
Board  Co-Chairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  coduct  of 
business. 

Transcripts  and  Minutes 

A  meeting  transcript  and  minutes  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  September  9. 
1997. 

Rachel  M.  S«»uel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  97-24223  Filed  9-11-97;  8:45  am) 

MLUNQ  COOE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  86  Stat.  770).  notice  is  hereby 


given  of  the  following  meeting:  State 
Energy  Advisory  Board. 

Date  and  Time:  October  9,  1997  from 
9:00  am  to  5:00  pm,  and  October  10, 
1997  from  9:00  am  to  3:00  pm. 

Place:  The  Radisson-Barcelo  Hotel, 
2121  P  Street  NW,  Washington,  DC 
20037.  202-293-3100. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  J.  Raup,  Office  of  Building 
Technology.  State,  and  Community 
Programs.  Energy  Efficiency  and 
Renewable  Energy.  U.S.  Department  of 
Energy.  Washington.  DC  20585, 
Telephone  202/586-2214.    * 

SUPPLEIMENTARY  INFORMATION: 

Purpose  of  the  Board 

To  make  recommendations  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  regarding  goals 
and  objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  {Pub.  L.  101- 
440). 

Tentative  Agenda 

Briefings  on.  and  discussions  of: 

•  The  FY1998  Federal  budget  figures 
for  Energy  Efficiency  and  Renewable 
Energy  programs. 

•  Issues  related  to  Electric  Utility 
Industry  restructuring  and  potential 
Federal  legislation  in  this  area. 

•  Review  of  priorities  of  the  new 
Secretary  and  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  William 
J.  Raup  at  the  address  or  telephone 
number  listed  above.  Requests  to  make 
oral  presentations  must  be  received  five 
days  prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  the  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  ^E- 
190,  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington.  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


Issued  at  Washington.  DC.  on  September  9, 
1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  97-24224  Filed  9-11-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-360^1] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8. 1997. 

Take  notice  that,  on  September  3, 
1997.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  proposed  to 
be  effective  October  6, 1997: 

First  Revised  Sheet  No.  140 

ANR  states  that  the  purpose  of  this   ^ 
filing  is  to  comply  with  the 
Commission's  August  4, 1997.  Order  on 
Cashout  Report  in  this  proceeding.  That 
order  required  ANR  to  amend  the 
annual  reconciliation  under  its  cashout 
program  to  reflect  actual  purchase 
activity  under  that  program. 

'   ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  Second  Revised 
Volume  No.  1  customers,  interested 
parties  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-24185  Filed  9-11-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-606-000] 

CNG  Transmission  Corporation;  Notice 
of  Section  4  Filing 

September  8. 1997. 

Take  notice  that  on  September  2. 
1997,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  pursuant  to 
Section  4  of  the  Natural  Gas  Act,  a 
notice  of  termination  of  service  on 
specified  lines  in  Crook  District,  Boone 
County,  West  Virginia. 

CNG  states  that  it  will  abandon  the 
lines  by  sale  to  Eastern  American 
Energy  Corporation  and  Classic  Oil  & 
Gas  Resources,  Inc.  CNG  further  states 
that  no  contract  for  transportation 
service  with  CNG  vtrill  be  canceled  or 
terminated  as  a  result  of  the  proposed 
abandonment  of  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such 
motions  or  protests  should  be  filed  on 
or  before  September  15. 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LakD.CasheU. 
Secretary. 
(FR  Doc.  97-24186  Filed  »-ll-97:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-512-0001 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  8. 1997. 

Take  notice  that  on  September  3, 
T997,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Tariff  Sheet  No.  74.  Crossroads  asserts 
that  this  filing  is  being  made  to  comply 


with  the  Commission's  Order  No.  626- 
C,  which  reduced  the  right-of  first- 
refusal  contract  term  cap  to  five  yeara. 
Crossroads  requests  an  effective  date  of 
September  25, 1997  for  the  proposed 
tariff  sheet  and  a  waiver  of  Section 
154.207  of  the  Commission's 
Regulations. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  intetniptible  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  the 
Commission's  rules  and  regulations 
found  in  Sections  385.211  and  385.214. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Crossroads'  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  ■ 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-24188  Filed  9-11-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-72(MNW1 

KG  Transmission  Company;  Notice  of 
Application 

September  8, 1997. 

Take  notice  that  on  August  29, 1997, 
KO  Transmission  Company  (KG 
Transmission)  139  East  Fourth  Street, 
Cincinnati,  Ohio  45202,  filed  in  Docket 
No,  CP97-720-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  acquire 
certain  facilities  from  Columbia  Gas 
Transmission  Corporation  (Columbia)  in 
Menifee  County,  Bracken  County,  and 
Pendleton  County,  and  Cold  Spring, 
Kentucky,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  KO  Transmission 
proposes  to  acquire  (1)  an  undivided 
12.62  percent  interest  in  Columbia's 


Kentucky  System  extending  from 
Columbia's  interconnection  with 
Columbia  Gulf  Transmission  Company 
to  Columbia's  Foster  Regulation  Station, 
and  (2)  an  undivided  67.33  percent 
interest  in  Cohunbia's  Kentucky  System 
extending  northward  from  the  Foster 
Regulation  Station  to  the  terminus  of  the 
Kentucky  System.  KO  intends  to  acquire 
the  12.62  percent  owmership  interest  for 
approximately  $441,582  and  the  67.33 
ownership  interest  for  approximately 
$198,820. 

Any  person  desiring  to  be  heard  or  to 
make  any.  protest  with  reference  to  said 
application  should  on  or  before 
September  29, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulaticms  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  ai  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  KO  Transmission  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-24183  Filed  9-11-97;  8:45  amj 

BIUJNG  OOOE  SriT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  Na  RP97-61 1-000] 

Michigan  Gas  Storage  Company', 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  8.  1997. 

Take  notice  that  on  September  3, 
1997,  Michigan  Gas  Storage  Company 
(MGS)  tendered  for  Gling  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  First  Revised  Sheet  No.  69.  to 
be  efEactive  October  3, 1997.  MGS  states 
that  the  purpoae  of  this  filing  is  to 
reflect  the  requirements  of  the  Federal 
Energy  Regulatory  Commission's  Order 
No.  636-C  The  filed  sheet  changes 
MGS's  right-of-first-refusal  contract  term 
cap  to  five  years. 

MGS  states  that  copies  of  this  filing 
are  being  served  on  all  affacted 
customers  and  applicable  state 
regulatory  agencies  as  well  as  on  those 
on  the  official  service  list  in  RP96-290- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  8M 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  3S5.211  of  the 
Commission's  Regidations.  All  such 
motions  or  protests  should  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  Cor  public 
inspection. 
LoteaCaafaall. 
Secntary. 

(FR  Doc.  97-24187  FUed  S-11-47:  8:45  am) 
MjjNa  oooc  fnr-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CowMnlsslon 

[Docket  Na  CP97-7I»-000| 

WilHams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  8, 1997. 

Take  notice  that  on  August  22,  1997, 
Williams  Natural  Gas  Company  (WNG), 
One  Williams  Center,  Tulsa,  Oklahoma, 


filed  in  Docket  No.  CP97-706-000,  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  utilize  facilities 
originally  installed  for  the  delivery  of 
NCPA  Section  311  transjxirtation  gas  to 
Cotton  Valley  Compression,  LLC  (Cotton 
Valley  Compression)  in  Washington 
County,  Oklahoma,  for  purposes  other 
than  NGPA  Section  311  transportation, 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP82-479-O00,  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fiilly  set  forth  in  the  request 
which  is  on  file  with  the  Commisaion 
and  open  to  public  inspection. 

WNG  explains  that  its  16-inch 
Hogshooter  pipeline  is  a  low  pressure 
line  which  functions  as  both  a  delivery 
lateral  serving  the  cites  of  Bartlesville 
and  Nowata,  Oklahoma,  and  several 
smaller  towns  in  the  area,  and  a  receipt 
lateral  for  several  independent 
producan.  WNG  explains  that  recentiy 
supplies  have  exceeded  demand  on  the 
Hogshooter  line,  resulting  in  increased 
pressure  on  the  line  and  production 
shut-ins.  WNG  says  that  its  Cotton 
Valley  compression  station  cannot  be 
used  to  relieve  the  pressure  on  the 
Hogshooter  line  and  eliminate  the 
production  shut-ins.  WNG  relates  that 
in  order  to  increase  production  levels 
and  alleviate  the  problem  of  production 
shut-ins  on  WNG's  Hogshooter  line,  the 
producers  in  the  area  formed  Cotton 
Valley  Compression.  WNG  explains  that 
Cotton  Valley  Compression  will  take 
delivery  of  gas  from  WNG's  16-iiich  low 
pressure  Hogshooter  line  and  compress 
the  gas  to  a  pressure  sufficient  to  allow 
redelivery  into  WNG's  16-inch  pressure 
Quapaw  line  downstream  of  WNG's 
Cotton  Valley  compressor  station.  WNG 
says  the  producers  utilizing  the  service 
will  pay  for  the  cost  of  operating  the 
compression  and  associated  fuel.  WNG 
states  that  Cotton  Valley  Compression's 
compression  will  only  be  utilized  when 
demand  on  WNG's  Hogshooter  line  is 
less  than  the  level  of  production 
connected  to  that  line. 

WNG  reports  that  it  installed  the 
following  Section  311  CaCilities:  a  tap, 
orifice  meter,  and  appurtenant  facilities 
in  Section  25,  Township  29  North, 
Range  13  East,  Washington  County, 
OklflJioma  to  deliver  the  gas  to  Cotton 
Valley  Compression;  and  receipt 
facilities  were  installed  in  Section  26, 
Township  29  North,  Range  13  East. 
Washington  Coimty,  Oklahoma, 
pursuant  to  WNG's  blanket  certificate 
authorization  and  this  will  be  reported 
on  WNG's  annual  construction  report. 
WNG  says  it  began  delivering  to  Cotton 
Valley  Compression  through  the  Section 


311  facilities  on  July  29.  1997.  WNG 
relates  that  the  initial  delivery  was  500 
EHh  and  it  is  estimated  that  the  peak  day 
requirement  will  be  approximately 
6,000  Dth  with  an  annual  volume  of 
48,000  Dth. 

WNG  indicates  that  the  coet  to 
construct  the  facilities  was 
approximately  $53,025,  which  will  be 
ofbet  by  the  execution  of  a  firm 
transportation  agreement  by  Cotton 
Valley  Compression. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers.  WNG  says  the  oi}eration  of 
these  facilities  will  have  no  impact  on 
WNG's  peak  day  or  annual  deliveries. 
WNG  also  asserts  that  the  volume  of  gas 
delivered  to  Cotton  Valley  Compression 
after  this  request  will  not  exceed  the 
volume  of  gas  authorized  prior  to  the 
request 

WNG  states  that  it  has  sent  a  copy  of 
this  request  to  the  Oklahoma 
Corporation  Commission. 

Any  person  or  the  Commission's  sta£f 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  CommisMon, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procsdural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lefa  g  rMheli. 
Secretary. 

[FR  Doc.  97-24182  FUed  9-11-47;  8:45  am] 
■LUNO  OOOC  snr-et-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaakxi 


[Docket  Na  ER97-4246-000.  et  ai.] 

Midwest  Energy,  Inc.,  et  al.,  Electric 
Rata  and  Corporate  Regulation  Rlingi 

September  8, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-4248-0001 

Take  Notice  that  on  August  18, 1997, 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
Service  Agreement  for  Non-Finn  Point- 
to-Point  Transmission  Service  entered 
into  between  Midwest  and  CMS 
Marketing  Services  and  Trading 
Company. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  September  22, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  San  Diego  Gee  ft  Electric  ConpaBy, 
Eaova  Eawgy,  lac,  AIG ' 


(Dodcat  No.  EC97-51-000I 

Take  notice  that  on 'August  28. 1997. 
San  Dim  Gas  k  Electric  Company 
(SDG&E).  Enova  Energy.  Inc.  (Enova 
Enogy).  and  AIG  Trading  Corporation 
(AIGMcoUectively.  the  Applicants) 
tendered  for  filii^  pursiiant  to  Section 
203  of  the  Federal  Power  Act  (FPA)  16 
U.S.C  §  824b  (19SS).  and  Part  33  of  the 
Commission's  Regulations.  18  CFR  Part 
33.  an  application  for  an  order 
approving  a  proposed  merger  and 
disposition  of  jurisdictional  assets 
entailed  in  the  acquisition  of  all  of  AK^'s 
stock  by  Wine  Acqiiisition  Inc.  (Wine). 
Wine  is  a  newly  formed  corporation,  the 
stock  of  which  is  owned  in  equal  shares 
by  Enova  Corporation  (Enova)  and 
Pecific  Enterprises.  SDGftE  and  Enova 
Energy  are  subsidiaries  of  Enova. 

Comment  date:  October  27. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  and  Light  Compaay 

(Docket  No.  ER9 7-424 7-000] 

Take  notice  that  on  August  18. 1997. 
Wisconsin  Power  and  Li^t  Company 
(WPftL).  tendered  for  filing  Form  Of 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
establishing  Marliet  Responsive  Energy. 
Incorporated  (MREI)  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WPftL  requests  an  effiective  date  of 
June  25. 1997.  and;  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  (rf  Wisconsin. 

Comment  date:  September  22, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  - 


4.  Boston  Edison  Company 

[Docket  No.  ER97-4248-000] 

Take  notice  that  on  August  18. 1997. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volimie  No.  6,  Power  Sales  and- 
ExcSiange  Tariff  (Tariff)  for  PacifiCorp 
Power  Marketing.  Inc.  (PacifiCorp). 
Boston  Edison  requests  that  the  Sovice 
Agreement  become  effective  as  of 
September  1, 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  PacifiOxp  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  22, 1997, 
in  accordance  Mrith  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Arinma  PidUk  Serrice  Coa^any 

(Docket  No.  ER97-424»-000) 

Take  notice  that  on  August  19, 1997. 
Arizona  Public  Service  Company  (APS). 
tendered  for  filing  Service  Agreements 
under  APS'  FERC  Electric  Tariff, 
Original  Volume  No.  3  with  Sonat 
Power  MariceQng.  L.P.  (Sonat). 
American  Hunter  Enogy.  Inc.  (Hunter), 
Western  Power  Services.  Inc.  (Western), 
and  National  Gas  &  Electric.  LJ>. 
(NG«£). 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission.  Sonat,  Hunter,  Western 
andNGftE. 

Conunent  date:  September  22, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Oraoge  and  Rockland  Utilitiea,  Inc. 
(Dodnt  No.  ER97-4^1-O00| 

Take  notice  that  on  August  18. 1997. 
Orange  and  Rockland  Utilittes.  Inc. 
(O&R).  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  Part  35,  a  service 
agreement  imder  which  O&R  will 
provide  capacity  and/or  energy  to 
Williams  &iergy  Services  Company 
(Williams). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  Williams  becomes 
effective  as  of  July  24, 1997. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  Williams. 

Comment  date:  September  22. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Illinois  Power  Company 

(Docket  No.  St97-4252-O00l 

Take  notice  that  on  August  18. 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 


Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
PPG  Industries.  Inc. ,  wUl  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  August  1, 1997. 

Comment  date:  September  22, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Comnioiiwealth  Energy  Corporatiaa; 

(Docket  No.  ER97-4253-000] 

Take  notice  that  on  August  18, 1997. 
Commonwealth  Energy  Corporation,  a 
California  corporation,  tendered  for 
filing  Commonwealth  Rate  Schedule 
FERC  No.  1,  under  which 
Commonwealth  wiU  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer. 

Comment  date:  September  22, 1997, 
in  accordance  with  Standard  Paragrapli 
E  at  the  end  of  this  notice. 


9.&«atBay 


Coiporation 


(Dockst  Na  ER97-42S4-0eiM 

Take  notice  that  on  August  19, 1907. 
(keat  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  NP  Energy  Inc.  and 
Great  Bay  for  service  under  Great  Bay's 
revised  Tariff  for  Short  Tenn  Sales.  This 
Tariff  was  accepted  for  filing  by  die 
Commission  on  May  17, 1906,  in  Docket 
No.  ER96-726-000.  The  service 
agreement  is  proposed  to  be  effective 
August  13,  1997. 

Comment  date:  Sepember  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Nortiieeet  Utilities  Sendee  Coaipmaj 

(Dodcat  No.  ER97-425S-000] 

Take  notice  that  on  August  19, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Fint 
Amendment  to  Transmission  Service 
Agreement  between  the  NU  System 
Companies  and  the  City  of  Chicopee 
Municif>al  Lighting  Plant  (Chicopee). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Chicopee. 

NUSCO  requests  that  the  Firat 
Amendment  become  effective  on  March 
1, 1997,  in  order  to  coincide  with  the 
effective  date  of  service  under  the  New 
England  Power  Pool  Open  Access 
Transmission  Tariff,  filed  on  December 
31, 1996,  in  FERC  Docket  Nos.  OA97- 
237-000  and  ER97-1079-000. 

Comment  date:  September  22,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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11.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-«256-000| 

Take  notice  that  on  August  19. 1997. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  First 
Amendment  to  Transmission  Service 
Agreement  between  the  NU  System 
Ckimpanies  and  the  Town  of  South 
Hadley  Electric  Light  Department 
(South  Hadley). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  South  Hadley. 

NUSCO  requests  that  the  First 
Amendment  become  effective  on  March 
1. 1997,  in  order  to  coincide  with  the 
effective  date  of  service  under  the  New 
England  Power  Pool  Open  Access 
Transmission  Tariff,  filed  on  December 

31. 1996.  in  FERC  Docket  Nos.  OA97- 
237-000  and  ER97-1 079-000. 

Comment  data:  September  22. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Mid-Power  Service  Corp. 

(Docket  No.  ER97-42S7-00OI 

Take  notice  that  on  August  19. 1997. 
Mid-Power  Service  Corp.  (Mid-Power), 
petitioned  the  Commission  for 
acceptance  of  Mid-Power  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Mid-Power  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Mid- 
Power  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  date:  September  22. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Conunonwealth  Electric  Company 

(Docket  No.  ER97-4258-000I 

Take  notice  that  on  July  7. 1997. 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
tendered  for  filing  their  first  quarterly 
report  of  transactions  under  their 
market-based  power  sales  tariff  (Tariffi) 
for  the  period  of  April  1 .  1997  to  June 

30. 1997. 

Comment  date:  September  22, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company 

(Docket  Na  ERg7-4259-000| 

Take  notice  that  on  August  19, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 


Electric  Company  and  Electric 
Clearinghouse.  Inc.,  under  Rate  GSS. 

Comment  date:  September  22. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

IS.  LooisTille  Gas  and  Electric 
Company 

(Docket  No.  ER97-4260-000| 

Take  notice  that  on  August  19, 1997. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  AYP  Energy 
under  Rate  GSS. 

Comment  date:  September  22,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

IS.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER97-428HW0] 

Take  notice  that  on  August  19. 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  service  agreements 
establishing  Ohio  Edison  Company 
(OEC),  New  York  State  Electric  &  Gas 
Corporation  (NYSE&G),  Equitable  Power 
Services  Co.  (EPS)  and  VTEC  Energy, 
Inc.  (VTEC).  as  customers  under  the 
terms  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCEftG  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreementa.  Accordingly. 
SCE&G  requesta  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
OEC.  NYSEftG.  EPS.  VTEC.  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  September  22,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Wisconsin  PuUic  Service 
Corporation 

(Docket  No.  ER97-42e2-O00| 

Take  notice  that  on  August  19. 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  executed 
Transmission  Service  Agreements 
between  WPSC  and  Kansas  City  Power 
ft  Light  Company.  The  Agreements 
provide  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff.  FERC  Original  Volimie  No.  11. 

Comment  date:  September  22,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pnx^eding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 

IFR  Doc  97-24216  FUmd  9-l\-97;  8.-4S  am) 
BHJUNQ  cooc  snr-ti-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-a379-^)00,  el  aij 

Minneaota  Power  &  Light  Company,  at 
al..  Electric  Rate  and  Corporate 
Regulation  Rlings 

September  5, 1997. 

Take  notice  that  the  follovring  filings 
have  been  made  with  the  Commission: 

1.  Minnesota  Power  ft  Light  Conqtany 

(Docket  No.  ER97-237»-0O0] 

Take  notice  that  on  August  29, 1997. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  MidAmerican  Energy  Company 

(Docket  No.  ER9  7-2993-000) 

Take  notice  that  on  August  11. 1997. 
MidAmerican  Energy  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  19,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Virginia  Electric  and  Powrer 
Company 

[Docket  No.  ER97-3659-000) 

Take  notice  that  on  August  13, 1997. 
Virginia  Electric  and  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  19, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  The  Detroit  Edison  Company 

(Docket  No.  ER97-4216-000J 

Take  notice  that  on  August  15. 1997, 
The  Detroit  Edison  Company  (Detroit 
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Edison),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreement) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electiic 
Tariff  No.  3  (the  WPS-2  Tariff),  between 
Detroit  Edison  and  Sonat  Power 
Marketing  L.P.,  dated  as  of  August  7. 
1997.  Detroit  Edison  requests  that  the 
Service  Agreement  be  made  effective  as 
of  August  7. 1997. 

Comment  date:  September  19, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  The  Detroit  Edison  Company 

(Docket  No.  ER97-4217-000| 

Take  notice  that  on  August  15, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreement) 
imder  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff),  between 
Detroit  Edison  and  Delhi  Energy 
Services.  Inc..  dated  as  of  August  7, 
1997.  Detroit  Edison  requests  that  the 
Service  Agreement  be  made  effective  as 
of  August  7. 1997. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  The  Detroit  Edison  Company 

(Docket  No.  ER97-421B-000] 

Take  notice  that  on  August  15. 1997. 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  Non-Finn  Point-to-Point 
Transmission  Service  between  Detroit 
Edison  Transmission  Operations  and 
Conunonwealth  Edison  Company  under 
the  Joint  Open  Access  Transmission 
Tariff  of  Consumers  Energy  Company 
and  Detroit  Edison.  FERC  Electric  Tariff 
No.  1,  dated  as  of  July  2. 1997.  Detroit 
Edison  requests  that  the  Service 
Agreement  be  made  effective  as  of 
August  11. 1997. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  lES  Utilities,  Inc. 

(Docket  No.  ER97-421»-000| 

Take  notice  that  on  August  15, 1997. 
lES  Utilities,  Inc.,  submitted  for  filing  a 
transmission  service  agreement  to 
provide  non-firm  transmission  service 
under  its  open  access  transmission  tariff 
for  Sonat  Power  Marketing  L.P. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


8.  lES  Utilities,  Inc.  ^ 

(Docket  No.  ERg7-422(>-000|     ' 

Take  notice  that  on  August  15, 1997, 
lES  Utilities,  Inc.,  submitted  for  filing  a 
transmission  service  agreement  to 
provide  non-firm  transmission  service 
tmder  its  open  access  transmission  tariff 
for  Industrial  Energy  Applications.  Inc. 

Comment  date:  September  19, 1997.^ 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  lES  Utilities.  Inc. 

[Docket  No.  ER97-4221-000] 

Take  notice  that  on  August  15. 1997. 
lES  Utilities.  Inc..  submitted  for  filing 
transmission  service  agreements  to 
provide  non-firm  transmission  service 
under  ita  open  access  transmission  tariff 
for  the  following  entities: 
HearUand  Energy  Services 
InteiCoast 
J.  Power 
AES  Power  Inc. 
Illinois  Power 
Wisconsin  Power  &  Light 
Electric  Clearinghouse,  Inc. 
Tennessee  Power  Company  (TPCO) 
Delhi  Energy  Services.  Inc. 
MidAmerican  Energy  Company 
Wisconsin  Electric  Power  Company 
Minnesota  Power 
Western  Gas  Resources  Power 

Marketing.  Inc. 
WPS  Energy  Services  Inc. 
Union  Electric  Company 
Aquila  Power  Corporation 
PacifiCorp 
PECO  Energy  Company  ■* 

Comment  date:  September  19,  1997, ' 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4223-0001 

Take  notice  that  on  August  15, 1997, 
Cinergy  Services,  Inc.,  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Florida  Power  Corporation  (Florida). 

Cinergy  and  Florida  are  requesting  an 
effective  date  of  August  15, 1997. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-4224-0001 

Take  notice  that  on  August  15, 1997. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  Unitil  Resources  Inc. 
(URI),  under  the  NU  System  Companies' 
System  Power  Sales/Exchange  Tariff  No. 
6. 


NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  URI. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  October  1, 
1997. 

Comment  date:  September  19. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Company 

(Docket  No.  ERg7-4225-000| 

Take  notice  that  on  August  15. 1997. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  its  operating 
affiliates.  The  Connecticut  Light  and 
Power  Company.  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company 
and  Public  Service  Company  of  New 
Hampshire,  tendered  for  filing  a  Service 
Agreement  with  Aquila  Power' 
Corporation  (Aquila)  under  the 
Northeast  Utilities  System  Companies' 
Sale  for  Resale  Tariff  No.  7  Market 
Based  Rates.  NUSCO  requests  an 
effective  date  of  September  1. 1997. 

NUSCO  states  that  a  copy  of  its 
submission  has  been  mailed  or 
delivered  to  Aquila. 

Comment  date:  September  19,  1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Docket  Na  ERg  7-4226-000) 

Take  notice  that  on  August  15, 1997. 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Acc:ess 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Duke 
Energy  Trading  and  Marketing,  L.L.C. 
(Duke). 

Qnergy  and  Duke  are  requesting  an 
effective  date  of  Atigust  15, 1997. 

Comment  date:  September  19, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Cinei^  Services,  Inc. 

[Docket  No.  ERg7-4227-000) 

Take  notice  that  on  August  15,  1997. 
Cinergy  Services,  Inc.  (CLaeigy). 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Florida  Power  Corporation  (Florida). 

Cinergy  and  Florida  are  requesting  an 
effective  date  of  August  15, 1997. 

Comment  date:  Septemtmr  19,  1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  . 
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15.  Wiaconain  Powvr  and  Light 
Company 

(Docket  No.  ERg7-4228-000] 

Take  notice  that  on  August  15. 1997, 
Wisconsin  Power  and  Light  Company 
(WPiL).  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Finn  Point-to-Point  Transmission 
Service  establishing  Entergy  Power 
Marketing  Corp.,  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
August  6, 1997,  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Cinergy  Senrices,  Inc. 

(Dockst  No.  ERg7-4229-000| 

Take  notice  that  on  August  15, 1997, 
Qnergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Qnergy  and 
Allegheny  Power  (Allegheny). 

Cinergy  and  Allegheny  are  requesting 
an  efiiective  date  of  August  10, 1997. 

Comment  date:  September  19,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Northwestern  Public  Serrice 
Cmnpany 

(Docket  No.  ER97-423O-000) 

Take  notice  that  on  August  15,  1997, 
Northwestern  Public  Service  Company 
(NWPS),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Services  by  and  between 
Northwestern  Public  Service  and 
Southern  Energy  Trading  and 
Marketing,  Inc.,  and  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Services  by  and  between 
Northwestern  Public  Service  and 
Northwestern  Public  Service. 

Copies  of  the  filing  were  served  upon 
NWPS's  wholesale  electric  customers, 
interested  public  bodies,  and  all  parties 
previously  requesting  copies. 

Comment  date:  September  19,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-4231-000I 

Take  notice  that  on  August  15. 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Transaction  Agreement 
between  RG&E  and  Williams  Energy 
Services  Company  (Customer).  The 


Transaction  Agreement  involves  RG&E 
selling  off-peak  capacity  and  energy  to 
the  Customer. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
July  1, 1997,  for  the  Williams  Energy 
Services  Company  Transaction 
Agreement  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-4232-000| 

Take  notice  that  on  August  15, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  Energy  Transfer 
Group,  L.L.C.  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  term  and 
conditions  of  RG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December 
31, 1996,  filing  in  Docket  No.  OA97- 
243-000(pending). 

RC&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effiective  date  of 
July  28, 1997,  for  the  Energy  Transfer 
Group,  L.LC.,  Service  Agreement.  RG&E 
has  served  copies  of  the  filing  on  the 
New  York  State  Public  Service 
Conmiission  and  on  the  Customer. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  New  York  SUte  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-4233-600I 

Take  notice  that  on  August  18, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and  the 
New  York  Power  Authority  (Customer). 
This  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  the  NYSEG 
open  access  transmission  tariff  filed  and 
effective  on  May  28, 1997,  with  revised 
sheets  effective  on  June  11.  1997,  in 
Docket  No.  OA97-571-000  and  OA96- 
195-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  17, 1997,  for  the  New  York  Power 
Authority  Agreement.  NYSEG  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 


Comment  date:  September  19, 1997, 

in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  ft  Electric 
Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  ft  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric 
Corporation,  Poiver  Authority  of  the 
State  of  New  York,  New  Yoiii  Power 
Pool 

(Docket  No.  ER97-4234-0001 

Take  notice  that  on  August  15, 1997. 
six  of  the  Member  Systems  of  the  New 
York  Power  Pool  (NYPP),  Central 
Hudson  Gas  &  Electric  Corporation, 
Consolidated  Edison  Company  of  New 
York,  Inc..  New  York  State  Electric  & 
Gas  Corporation,  Niagara  Mohawk 
Power  Corporation,  Orange  and 
Rockland  Utilities,  Inc.,  and  Rochester 
Gas  and  Electric  Corporation,  filed  an 
application  for  market-based  rate 
authority  for  energy,  installed  capacity, 
and  ancillary  services  and  certain 
market  power  analyses.  The  application 
indicates  that  on  January  31, 1997,  the 
eight  member  systems  of  NYPP  filed  a 
comprehensive  proposal  to  establish  an 
Independent  System  Operator  (New 
York  ISO  or  NYISO),  and  related 
institutions  that  will  foster  a  fully 
competitive  wholesale  electricity  market 
in  New  York.  According  to  the 
applicants,  the  January  31,  filing 
announced  that  requests  for  market- 
based  pricing  authority  under  the  new 
proposed  market  structure  in  New  York 
would  be  filed  separately.  Applicants 
state  that  this  supplemental  filing 
supports  the  market-based  pricing 
authority  requested  by  six  of  the 
Member  Systems. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  The  Montana  Power  Company 

[Docket  No.  ER97-t238-000l 

Take  notice  that  on  August  18. 1997, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Firm  Point-to- 
Point  Transmission  Service  Agreements 
with  PacifiCorp  and  Powerex  under 
FERC  Electric  tariff.  First  Revised 
Volume  No.  5  (Open  Access 
transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
PacifiCorp  and  Powerex. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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23.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER97-4239-OOOI 

Take  notice  that  on  August  18, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  The  Power 
Company  of  America  under  Rate  GSS. 

Comment  date:  September  19,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Granger  Energy,  L.L.C. 

(Docket  No.  ER97-424O-000I 

Take  notice  that  on  August  18. 1997, 
Granger  Energy,  L.L.C  (Granger), 
petitioned  the  Commission  for 
acceptance  of  Granger's  Rate  Schedule 
FERC  Tariff  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates:  and  waiver  of  certain 
Commission  Regulations. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Puget  Sound  Energy,  Inc. 
[Docket  No.  ER9  7-424 1-000] 

Take  notice  that  on  August  18, 1997, 
Puget  Sound  Energy,  Inc.,  tendered  for 
filing  an  unexecuted  Interconnection 
Agreement  with  the  Public  Hospital 
District  No.  1  of  King  County,  doing 
business  as  Valley  Medical  Center 
(Valley  Medical  Center).  A  copy  of  the 
filing  was  served  on  Valley  Medical 
Center.  PSE  states  that  the 
Interconnection  Agreement  establishes 
the  terms  and  conditions  of 
interconnection  during  the  Test  Period. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER97-4244-000) 

Take  notice  that  on  August  18, 1997, 
Miimesota  Power  &  Light  Company 
tendered  for  filing  signed  Service 
Agreements  with 

CMS  Marketing,  Services  and  Trading 

Equitable  Power  Services  Company 

Madison  Gas  &  Electric  Company 

NIPSCO  Energy  Services,  Inc. 

PacifiCorp 

PECO  Energy  Company — Power  Team 

Southern  Minn  Municipal  Power 

Agency 
Williams  Energy  Services 

under  its  Non-Firm  Point-to-Point' 
Transmission  Service  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  September  19, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


27.  Midwest  Eneigy,  Inc. 

(Docket  No.  ER97-4245-000I 

Take  notice  that  on  August  18, 1997, 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  entered 
into  between  Midwest  and  PECO  Energy 
Company — Power  Team. 

Midwest  states  that  it  is  servmg 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  Septmeber  19, 1997, 
in  accordance  with  Standard  Parapaph 
E  at  the  end  of  this  notice. 

28.  Valley  Electric  Association  Inc. 

(Docket  No.  ES97-46-0001 

Take  notice  that  on  Atigust  29, 1997, 
Valley  Electric  Association,  Inc.  (Valley) 
submitted  an  application  seeking 
authorization  under  Section  204(a)  of 
the  Federal  Power  Act,  16  U.S.C. 
§  824c(a)(1994),  to  issue  debt  in  the 
amount  of  $35  million,  in  the  form  of  a 
series  of  loans  from  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation  (CFC).  Proceeds  of  the 
loans,  which  will  be  advanced 
commenciiig  with  Commission  approval 
of  this  application,  will  be  used  to 
complete  the  construction  and 
improvement  of  transmission, 
distribution  and  other  electrical 
fecilities.  Valley  also  seeks  a  waiver  of 
the  Commission's  competitive 
placement  requirements. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

29.  Northeast  Utilities  Service  Company 

[Docket  Nos.  OA96-19-001:  OA97-300-000: 
and  ER97-13S9-000] 

Take  notice  that  on  August  15, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  the  Northeast 
Utilities  (NU)  System  Companies, 
tendered  for  filing  revisions  to  the  NU 
System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9  in 
compliance  with  the  Commission's  Jtdy 
31, 1997  order  in  Allegheny  Power 
System.  Inc.  et  al,  80  FERC  1 61,143 
(1997). 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

30.  Wisconsin  Ponrer  ft  Light  Company 

[Docket  No.  OA96-2O-002] 

Take  notice  that  on  August  15, 1997, 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  its  compliance 
filing  in  the  above-captioned  docket 


Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

31.  Central  Illinois  Light  Company 

[Docket  No.  OA96-36-0011 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street, 
Peoria,  Illinois  6160'2,  on  August  15, 
1997,  tendered  for  filing  with  the  : 
Commission  an  Index  of  Open  Access 
Transmission  Service  Agreements  in 
compliance  with  the  Commission's  Jtdy 
31, 1997  order. 

Copies  of  the  filing  were  served  on  the 
afiiected  customers  and  the  Illinois 
Conunerce  Commission. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

32.  Montana-Dakota  Utilities  Company 

[Docket  No.  OA9fr-4O-002) 

Take  notice  that  on  August  15, 1997, 
Montana-Dakota  Utilities  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

33.  Florida  Power  Corporation 

(Docket  No.  OA96-73-001) 

Take  notice  that  on  August  15, 1997, 
Florida  Power  Corporation  tendered  for 
filing  revised  tariff  sheets  and  indices  of 
its  service  agreements  in  compliance 
with  the  Commission's  order  in 
Allegheny  Power  System,  Inc.,  80  FERC 
161,143(1997). 

Comment  date:  September  19, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

34.  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Conqumy,  Pennsylvania  Electric' 
Company 

(Docket  No.  OA9&-114-001I 

Take  notice  that  on  August  IS,  1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (doing 
business  as  GPU  Energy)  made  a  filing 
in  compliance  with  the  Commission's 
Orders  issued  in  this  docket  on  January 
29, 1997  and  July  31, 1997. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

35.  Southern  Indiana  Gas  ft  Electric 
Company 

[Docket  No.  OA96-1 17-001] 

On  August  IS,  1997  Southern  Indiana 
Gas  &  Electric  Company  (SIGECO) 
submitted  for  filing  in  compliance  with 
the  Federal  Energy  Regulatory 
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Commission's  July  31,  1997,  blanket 
order  issued  in  Docket  Nos.  OA96-18- 
000.  et  al.:  (A)  an  index  of  all 
transmission  customers  served  since 
July  9,  1996,  under  SIGECOs  open 
access  transmission  compliance  tariff,  or 
revised  tariff,  which  identifies  the  status 
of  service  agreements  for  each  such 
indexed  customer;  (&)  forms  of  service 
agreements  for  the  services  SICECO 
provides  to  itself  under  its  own 
compliance  tariff  (including 
transactions  that  support  power  sales); 
and  (C)  a  request  for  an  extension  of 
time  of  a  reasonable  period  to  revise 
SICECX)'s  compliance  tariff  to  separately 
offer  and  price  individual  ancillary 
services. 

(Jonunent  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

36.  lES  Utilities,  Inc. 

(Docket  No.  OA9e-l  25-001) 

Take  notice  that  on  August  15, 1997, 
lES  Utilities,  Inc.,  tendered  for  filing  an 
index  of  all  customers  served  under  its 
open  access  transmission  tariff,  and 
revised  transmission  tariff  sheets,  as 
required  by  the  Commission  in  its  Order 
On  Compliance  Tariff  Rates  and  Generic 
Clarification  of  Implementation 
Procedures,  80  FERC  \  61,143  (1997). 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

37.  Portland  General  Electric  Company 

[Docket  No.  OA96-137-001J 

Take  notice  that  on  August  15, 1997, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  substitute 
revised  tariff  sheet  to  its  open  access 
transmission  tariff  (PGE-6)  as  ordered 
by  the  Commission  in  Docket  No. 
OA96-18-O00,  et  al.,  and  submitted 
various  other  documents  in  compliance 
writh  same  order.  The  substitute  revised 
tariff  sheet  reflects  a  change  to  PGE's 
language  in  Attachment  J,  Calculation  of 
Opportunity  Costs.  In  addition,  PGE 
tendered  for  refiling  substitute  revised 
tariff  sheets  to  Sections  1.44  and  14.7  of 
PGE-6  as  ordered  by  the  Commission  in 
Docket  No.  OA96-1 59-000,  et  al. 

PGE  respectfully  requests  that  the 
Commission  grant  a  waiver  of  the 
applicable  notice  requirements  of  18 
CFR  Section  35.3  to  allow  the  revised 
tariff  sheets  to  become  effective  July  9, 
1996,  as  ordered  in  OA96-1 8-000,  et  al. 

Copies  of  this  filing  were  served  upon 
entities  noted  in  the  filing  letter. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


38.  Atlantic  City  Electric  Company 

(Docket  No.  OA9&-1 59-002) 

Take  notice  that  on  August  15, 1997, 
Atlantic  City  Electric  Company  (Atlantic 
Electric)  revised  its  open  access 
transmission  service  tariff  to  comply 
with  the  Commission's  July  31, 1997, 
order  in  Allegheny  Power  System,  Inc., 
Docket  No.  OA96-1 8-000,  et  al. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

39.  Cinergy  Services,  Lac,  The 
Cincinnati  Gas  Electric  &  Co.  and  PSI 
Enei^gy,  Inc. 

(Docket  No.  OA96-169-001) 

Take  notice  that  on  August  15, 1997, 
Cinergy  Services,  Inc.  (Cinergy),  on 
behalf  of  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc.,  filed  its 
compliance  filing  in  the  above- 
captioned  docket. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

40.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Servif^e  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

(Docket  No.  OA96-185-001) 

Take  notice  that  on  August  15, 1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  0{>erating 
Companies)  tendered  a  filing  to  comply 
with  the  Commission's  July  31, 1997, 
order  in  Allegheny  Power  System,  Inc., 
Docket  No.  OA96-18-000,  et  al. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  all  parties  to  Docket  No.  OA97-24- 
000  and  the  Public  Utility  Commission 
of  Texas,  the  Louisiana  Public  Service 
Commission,  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Conunission. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

41.  Ohio  Valley  Electric  Corporation; 
and  Indiana-Kjsntucky  Electric  Corp. 

(Docket  No.  0A96-1 90-001) 

Take  notice  that  on  August  15, 1997, 
Ohio  Valley  Electric  Corporation  and  its 
wholly-owned  subsidiary,  Indiana- 
Kentucky  Electric  Corporation  (together, 
the  OVEC  System)  tendered  for  filing 
amended  versions  of  two  schedules  to 
their  Open  Access  Transmission  Tariff 
(the  Revised  Schedules). 

As  required  by  the  Commission's 
order  in  Allegheny  Power  Sys..  Inc.  et 
al..  80  FERC  181 ,143  (1997),  the 


Revised  Schedules  amend  the  OVEC 
System's  Open  Access  Transmission 
Tariff  to  separately  state  charges  for  (i) 
scheduling,  system  control  and  dispatch 
service  and  (ii)  reactive  supply  and 
voltage  control  from  generation  sources 
service.  The  requested  effective  date  of 
the  Compliance  Tariff  is  October  14, 
1997,  sixty  (60)  days  after  the  date  of  the 
OVEC  System's  filing. 

Copies  of  the  filing  were  served  upon 
the  OVEC  System's  jurisdictional 
customers  and  upon  each  state  public 
service  commission  that,  to  the  best  of 
the  OVEC  System's  knowledge,  has 
retail  rate  |tirisdiction  over  such 
customers. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

42.  Otter  Tail  Power  Company 

(Docket  No.  OA96-192-003] 

Take  notice  that  on  August  15, 1997. 
Otter  Tail  Power  Company  (OTP) 
tendered  for  filing  on  behalf  of  itself  a 
compliance  filing  listing  service 
agreements  filed  under  its  Open  Access 
Transmission  Tariff  in  compliance  with 
a  Order  on  Compliance  Tariff  Rates  and 
Generic  Clarification  of  Implementation 
Procedures  issued  July  31,  1997. 

OTP  states  that  copies  of  this  filing 
have  been  served  on  the  Minnesota 
Public  Utilities  Commission,  the  North 
Dakota  Public  Service  Commission,  the 
South  Dakota  Public  Service 
Commission  and  the  Wisconsin  Public 
Service  Commission  and  all  customers 
which  are  requirements  customers. 

Comment  date:  September  19,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

43.  Northwestern  Public  Service 
Company 

[Docket  No.  OA96-207-001] 

Take  notice  that  Northwestern  Public 
Service  Company  (NWPS)  on  August  15, 
1997,  tendered  for  filing  a  Revised  Index 
of  Point  to  Point  Transmission  Service 
Customers  for  NWPS's  FERC  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
NWPS's  wholesale  electric  customers, 
interested  public  bodies,  and  all  f>arties 
previously  requesting  copies. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

44.  Consumers  Energy  Company 

(Docket  No.  OA97-24»-O01) 

Take  notice  that  on  August  15, 1997, 
the  Consumers  Energy  Company/The 
Detroit  Energy  Company  tendered  for 
filing  an  index  of  all  ciistomers  served 
under  its  joint  open  access  transmission 
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tariff  as  required  by  the  Commission  in 
its  Order  On  Compliance  Tariff  Rates 
and  Generic  Clarification  of 
Implementation  Procedures,  80  FERC 
161,143(1997). 

Comment  date:  September  19, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

45.  New  Century  Services,  Inc. 

(Docket  No.  OA97-«91-001| 

Take  notice  that  on  August  15, 1997, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  iSf^t,  Fuel  and  Power 
Company,  Public  Service  Company  (A 
Colorado,  and  Southwestern  Public 
Service  Company,  filed  a  compliance 
open  access  transmission  tariff  in 
accordance  with  the  Order  on 
Compliance  Tariff  Rates  and  Generic 
Clarification  of  Implementation 
Pnxxdures  (Order)  issued  in  Docket 
Nos.  OA96-18-000,  et  al.,  issued  on 
July  31. 1997. 

Comment  date:  September  19, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4t.  kOd-Geoigia  C09B11 LJ*. 

(Docket  No.  QF96-26-001|      / 

On  August  19,  l997^Mid-<;eoigia 
Cogen  LP.(Applicant),  c/o  GPU 
International.  Inc.,  One  Upper  Pond 
Road,  Parsippany,  New  Jersey  07054, 
submitted  for  filing  an  application  for 
racertification  of  a  facility  as  a 
qualifying  cogeneration  focility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the  323 
MW  natural  gas-fired,  topping-cycle 
cogeneration  facility  is  located  near 
Cathleen,  Houston,  Geoigia.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  cogeneration 
fKnlity  in  Mid-Georgia  C^en.  L.P.,  74 
FERC  1 62,162  (1996).  According  to  the 
application,  the  instant  recertifi^tion  is 
requested  to  assure  that  the  facility  will 
remain  a  qualilyii^  facility  following  a 
chai^  in  the  OMmership  of  Mid-Georgia 
Cogen  L.P. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  jperson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 


the  conunent  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  ps^ty 

must  file  a  motion  to  int^vene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  tmd  are  av^lable  for  public 

inspection. 

LoisD-Casheil, 

Secretary. 

(FR  Doc.  97-24215  Filed  9-11^7;  8:45  ami 

muMta  cooc  srir-oi-r 

DEPARTMENT  OF  ENERGY 

Federal  En«r^  Regulatory 
Cofmnisalon 

IPrafact  Na  2SS4-009  Nmv  Yerig 


QasA  Eiaetrle  Corp^  Nottoa 
of  AvailaWllly  of  Final  Envlronmanlal 


September  8. 1997. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Riegulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  oi 
Hydropower  Licensing  has  reviewed  the 
application  for  new  license  for  the 
Station  26  Hydroelectric  Project,  located 
on  the  Genesee  River,  in  Qty  of 
Rochester,  Monroe  County,  New  York, 
and  has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project 

Copies  of  the  FEA  are  available  in  the 
Public  Reference  Branch,  Room  2-A,  of 
the  Commission's  offices  at  888  First 
Street,  N.E..  Washington,  D.C.  20426. 
LoteD.CariMlL 
Secrotary.     t 

(FR  Doa  97-24184  Filed  »-ll-97: 8:45  am] 
■auNG  oooE  sTir-ei-M . 


DEPARTMENT  OF  ENERGY 

Fadafal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-4S»-«00] 

Texas  Gas  Transmission  Corporation; 
Notice  of  intent  To  Prepare  an 
Envirormiental  Assessment  for  the 
Proposed  North  LxMiisiana  Expansion 
Project  and  Request  for  Comments  on 
Environmental  issues 

September  8, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 


discuss  the  environmental  impacts  of 
the  construction  and  operation  of  an 
additional  4,600  horsepower  (hp)  of 
compression  at  the  existing  Hau^ton 
Compression  Station,  proposed  in  the 
North  Louisiana  Expansion  Project^ 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
pnx:ess  to  determine  whether  the 
project  is  in  the  public  convenient^  and 
necessity. 

Summary  of  the  Propoeed  Project       * 

Texas  Gas  Transmission  Corporation 
(Texas  Gas)  proposes  to  expand  the 
capacity  of  its  bcilities  in  Louisiana  to 
transport  an  additional  105,000  million 
British  thermal  units  per  day  of  firm 
natuiral  gas  service  to  a  new  ctistomer. 
Texas  Gas  seeks  authority  to  construct 
and  operate  a  4,600  hp  Dresser-Rand 
reciprocating  compressor  imil  and 
associated  equipment  at  its  radsting 
Haughton  Compressor  Station  in  Bossier 
Parish,  Louisiana. 

The  location  of  the  project  facilitias  is 
shown  in  appendix  1.*  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 


Land  Requirements  for  < 

Texas  Gas  owns  the  28.54  acre 
Haughton  Compressor  Station  site. 
Construction  and  operation  of  the 
pn^xMed  project  would  require  a  total 
of  10.5  acres,  all  of  which  would  be 
within  the  existing  site. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  actxtimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commiss^n  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  commmits 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 


*  Taxa*  Gas  Tmiumission  Corporation's 
application  was  filed  with  the  Conunission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  1S7  of 
the  Commission's  Regulations. 

'  The  appendices  referenced  in  this  notice  are  cot 
being  printed  in  the  Fadval  Ragtetar.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  686  First  Street. 
NE.,  Washington.  DC  20426,  or  call  (202)  20S-1371. 
Copies  of  the  appendices  were  sent  to  all  thoaa 
receiving  this  notice  in  the  mail. 
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encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Curtural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  and 
make  reconunendadons  on  how  to 
lessen  or  avoid  impacts  on  the  various 
resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  dmmission's  oCBcial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

CiuTently  Identified  Environmental 
laaues 

We  have  already  identified  one  issue 
that  we  think  deserves  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Texas  Gas. 
Additional  issues  may  be  included 
based  on  your  comments  and  our 
analysis. 

•  Noise  levels  at  the  nearest  noise- 
sensitive  areas  would  exceed  a  day- 
night  sound  level  of  55  dBA  (decibels  of 
the  A-weighted  scale)  with  the 
construction  of  the  additional 
compressor  unit 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjuhsdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  Participadon 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 


measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell,  Searetary.  Federal  Energy 
Regulatory  Commission,  888  F*rst  St., 
NE.,  Room  lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR— 
11.2: 

•  Reference  Docket  No.  CP97-656- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  October  6, 1997. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filing  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Ride  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Lois  D.  Cashrii, 
Secretary. 

|FR  Doc  97-24181  Filed  »-ll-97:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Ofnc«  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  July  28  Through 
August  1, 1997 

During  the  week  of  July  28  through 
August  1,  1997,  the  decisions  and  orders 
summarized  below  were  issued  witli 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 


following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  Septsmber  3, 1997. 
Geor^  B.  Brvznay. 
Director,  Office  of  Hearings  and  Appeals. 

Dedaion  Liat  No.  44— Week  of  July  2S 
Thnm^  Angnst  1, 18B7 

Appeals 

The  Cincinnati  Enquirer.  7/29/97,  VFA- 
0307 
The  Cincinnati  Enqiurer  (Appellant) 
filed  an  Appeal  concerning  Its  request 
under  the  Freedom  of  Information  Act 
(FOLA).  The  Appellant  had  requested 
documentation  for  all  sole-source 
contracts  at  the  Femald  Environmental 
Management  Project  (FEMP).  The  DOE's 
Ohio  Field  Office  (DOE/OFO)  released 
some  documents  but  found  that  other 
docimients  were  owned  by  FEMP's 
management  and  operating  contractor. 
Fluor  Daniel  Femald  (FDF).  On  appeal, 
the  Appellant  argued  that  FDF  is  an 
agency  and  that  the -withheld 
documents  are  agency  records.  The  DOE 
rejected  both  of  these  arguments  and 
found  that  the  documents  were  not 
subject  to  release  under  DOE 
regulations.  Accordingly,  the  Appeal 
was  denied. 

Personnel  Security  Hearings 

Personnel  Security  Hearing.  7/31/97 
VSO-0146 
An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion 
regarding  the  eligibility  of  an  individual 
employed  by  a  contractor  at  a  DOE 
facility  to  maintain  an  access 
authorization  under  the  provisions  of  10 
CFR  Part  710.  The  individual's  access 
authorization  had  been  suspended 
because  the  individual  had  consumed 
alcohol  habitually  to  excess  in  the  past. 
The  Hearing  Officer  found  that  the 
individual  had  mitigated  the  concerns 
raised  by  the  EXDE  with  respect  to  his 
alcohol  use  by  presenting  documentary 
and  testimonial  evidence  indicating  that 
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his  alcohol  problem  was  in  remission 
and  that  he  did  not  need  further 
rehabilitation.  Accordingly,  the  Hearing 
Officer  recommended'that  the 
individual's  access  authorization  be 
restored. 

Personnel  Security  Hearing.  7/30/97 
VSO-0152 
An  Office  of  Hearings  and  App>eals 
Hearing  Officer  issued  an  Opinion 
under  10  CFR  Part  710  concerning  the 
continued  eligibility  of  an  individual  to 
hold  an  access  authorization.  The 
Hearing  Officer  found  that  the 
individual:  (1)  Had  deliberately 
misrepresented,  falsified,  or  omitted 
significant  information  during  a 
personnel  security  interview,  in 
responding  to  an  official  inquiry  on  a 
matter  regarding  his  eligibility  for  DOE 
access  authorization;  (2)  had  a  mental 
condition  of  a  nature  which  caused,  and 
may  continue  to  cause,  a  significant 
defect  in  judgment  or  reliability;  and  (3) 
had  engaged  in  unusual  conduct  which 
tended  to  show  that  the  individual  is 
not  honest,  reliable,  or  trustworthy.  The 
Hearing  Officer  further  found  that  the 


individual  had  failed  to  mitigate  the. 
legitimate  security  concerns  of  DOE 
relating  to  these  matters.  Accordingly, 
the  Hearing  Officer  recommended  that 
the  individual's  access  authorization, 
whic^  had  been  suspended,  not  be 
restored. 

Motion  for  Reconsideration 

Greenville  Automatic  Gas  Co.,  Inc., 
7/30/97  VER-0002 
Greenville  Automatic  Gas  Co.,  Inc. 
filed  a  Motion  for  Reconsideration  of  a 
Decision  denying  its  Application  for 
Exception  bom  die  Energy  Information 
Administration  requirement  that  it  file 
Form  EL\-782B,  the  "Resellers'/ 
Retailers"  Monthly  Petroleum  Product 
Sales  Report."  In  considering 
Greenville's  Motion,  the  DOE  found  that 
the  firm  had  not  demonstrated  that 
completing  the  form  would  cause  it  to 
experience  a  serious  hardship  or  gross 
inequity.  Accordii^y,  the  Motion  for 
Reconsideration  was  denied. 

Oefund  Application 

ChesebroughPond's  USA  Co..  7/29/97 
RF27 2-97101 


The  DOE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund 
in  the  crude  oil  overcharge  proceeding 
filed  by  Chesebrough-Pond's  USA  Go. 
(CP).  The  DOE  rejected  a  refund  claim 
based  on  CP's  purchases  of  petrolatum, 
finding  that  the  firm  did  nothing  more 
than  heat  and  cool  that  substance  in 
order  to  turn  it  into  Vaseline.  As  such, 
the  DOE  found  that  CP  was  a  reseller  of 
petrolatxmi  and  not  an  end-user.  The 
DOE  did  approve  the  firm's  refund 
request  based  on  purchases  of  motor 
gasoline  and  motor  oil  that  it  used  in  its 
vehicles.  The  total  refund  granted  was 
$930,063. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concemixig  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


CAPELETTI  BROTHERS,  INC.  ET  AL  

COLTRANS.  INC 

ENRON  CORPORATION/NEBRASKA  PUBUC  POWER  DIST 
UNITED  LP  GAS  CORPORATION „ 


RF272-98602 

7/30/97 

RA272-78 

7/30/97 

RP340-196 

7/29/97 

RF34O^201    ^ 

Dismissals 


The  following  submissions  were  dismissed. 


Name 


CITIZEN  ACTION , 

DEGUSSA  CORPORATION 

DUVAL  ASPHALT  PRODUCTS  INC 

HAARMANN  &  REIMER  CORP 

PERSONNEL  SECURITY  HEARING  _.. 
PERSONNEL  SECURITY  HEARING  .... 
PERSONNEL  SECURITY  HEARING  „.. 

SANDORE  LANE  GARDENS „ 

ST.  AUGUSTINE  TRAWLERS,  INC 


■■••■•••«»«^f  •< 


Case  No. 


VFA-0320 
RG272-00577 
RG272-00574 
RG272-00575 

vso-oieo 

VSO-0165 
VSO-0169 
RG272-O0576 
RF272-57064 


(FR  Doc.  97-24222  Filed  9-11-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6891-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Revi^;  Comment  Request;  Collection 
of  Economic  and  Regulatory  impact 
Support  Data  Under  RCRA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  aimounces  that 


the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
"Collection  of  Economic  and  Regidatory 
Impact  Support  Data  Under  RCRA," 
OMB  No.  2050-0136,  expiring  10/31/97. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATES:  Comments  must  be  submitted  on 
or  before  October  14, 1997. 


FOR  I^RTHER  INFORMATION  OR  A  COPT 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1641.02. 

SUPPLEMENTARY  INFORMATION:     - 

Title:  "Collection  of  Economic  and 
Regulatory  Impact  Support  Data  Under 
RCRA,"  (OMB  Control  No.  2050-0136; 
EPA  ICR  No.  1641.02)  expiring  10/31/ 
97.  This  is  a  request  for  extension  of  a 
currentiy  approved  collection. 

Abstract:  EPA's  Office  of  Solid  Waste 
(OSW)  is  requesting  renewal  for  a 
generic  clearance  to  collect  economic 
and  regulatory  impact  data  through 
surveys,  interviews,  or  focus  group 
meetings  with  industry  or  other  parties 


ii 
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in  support  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  rulemaking 
actions.  RCRA  ,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments,  requires  EPA  to  establish 
a  national  regulatory  program  to  ensure 
that  hazardous  waste  is  managed  in  a 
manner  protective  of  human  health  and 
the  environment.  EPA  is  authorized 
under  section  2002  and  3007  of  RCRA 
to  collect  information  from  industry  and 
other  parties  when  necessary  to  carry 
out  its  regulatory  responsibilities.  The 
information  collected  will  be  used  to 
assess  the  costs  and  beneGts  of  various 
potential  regulatory  and  nonregulatory 
actions.  Executive  Order  12866  specifies 
that  all  administrative  decisions  shall  be 
based  on  adequate  information 
concerning  the  need  for  and 
consequences  of  proposed  government 
action.  To  this  end.  Executive  Order  No. 
12866  requires  the  preparation  and 
evaluation  of  an  assessment  of  costs  and 
benefits  for  all  proposed  regulatory 
actions  determined  to  be  significant 
This  generic  clearance  simplifies  the 
authorization  process  to  develop  and 
administer  surveys,  interviews  and 
focus  group  meetings  and  provides 
OSW  with  the  flexibility  needed  to 
conduct  information  collection  in  a 
rapid  and  efficient  manner.  An 
important  element  in  preparing  an 
Economic  Impact  Analysis  (EIA)  may 
include  the  administration  of  surveys, 
interview  and  focus  group  meetings  to 
obtain  data  fit)m  the  regulated 
community  and  other  interested  parties. 
OSW  often  needs  to  collect  such 
information  and  perform  analysis  over  a 
short  time  frame.  It  is  for  this  reason 
that  the  Agency  is  currently  requesting 
renewal  of  this  Information  Collection 
Request  (ICR). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  4/30/ 
97  (FRL-5819-2);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  12  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 


technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Hazardous  waste  generators,  scientists, 
industry  experts,  and  treatment  storage 
and  disposal  facilities. 

Estimated  Number  of  Respondents: 
1000. 

Frequency  of  Response:  1  . 

Estimated  Total  Annual  Hour  Burden: 
12.000  hours. 

Estimated  Total  Annualized  Cost 
Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1641.02  and 
OMB  Control  No.  2050-0136  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW.  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affiairs,  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  Septemtwr  8. 1997. 
|o00pn  Ratxer. 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-24243  Filed  9-11-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S8B1-3] 

Fort  Peck  Assiniboine  and  Sioux 
Tribes  in  Montana;  Underground 
Injection  Control;  Primacy  Application 

agency:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  public  comment 

period  and  of  public  hearing. 

StiMMARY:  The  purpose  of  this  notice  is 
to  announce  that:  the  Environmental 
Protection  Agency  ("EPA")  has  received 
a  submission  of  a  proposed 


underground  injection  control  ("UIC") 
program  for  Class  II  (oil  and  gas  related) 
injection  wells  from  the  Fort  Peck 
Assiniboine  and  Sioux  Tribes  ("Tribes") 
in  Montana;  the  EPA  has  determined 
that  the  Tribes'  submission  is  complete; 
the  submission  is  available  to  the  public 
for  inspection  and  copying;  the  EPA 
requests  public  comment  on  the  Tribes' 
application;  and  the  EPA  has  scheduled 
a  public  hearing  regarding  the  Trilies' 
application. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  October  16,  1997.  The 
EPA  asks  thJEit  any  requests  to  speak  at 
this  hearing  be  submitted  by 
Wednesday,  October  8, 1997.  All 
written  comments  on  this  application 
must  be  received  by  Friday,  October  24, 
1997. 

ADDRESSES:  The  hearing  will  be  held  on 
the  Fort  Peck  Indian  Reservation  in  the 
Cultural  Center,  Highway  2,  Poplar. 
Montana,  at  7  p.m.  Written  comments 
regarding  the  Tribes'  application  and 
requests  to  speak  at  the  hearing  should 
be  mailed  to  Douglas  K.  Minter,  Ground 
Water  Unit  (8P2-W-GW), 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500. 
Denver.  Colorado.  80202-2466.  by  the 
deadlines  provided  above.  Copies  of  the 
application  and  pertinent  materials  are 
available  between  8:30  a.m.  and  4:00 
p.m.  Monday  through  Friday  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  VTU.  Ground  Water  Unit.  4th 

Floor  Terrace.  999  18th  Street. 

Denver.  CO  80202-2466,  PH:  303 

312-6079. 
Fort  Peck  Tribal  Offices.  605  Indian 

Avenue.  Poplar.  MT  59255.  PH:  406- 

768-5155. 
Environmental  Protection  Agency, 

Region  VIIL  Montana  Office  Building. 

Federal  Office  Building,  301  S.  Park. 

Helena,  MT  59626-0096,  PH:  406- 

441-1140. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Douglas  K.  Minter.  Ground  Water  Unit 
(8P2-W-GW).  Environmental  Protection 
Agency,  Region  Vm,  999  18th  Street, 
Suite  500,  Denver,  CO  80202-2466. 
(303) 312-6079. 

StiPPt-EMENTARY  INFORMATION:  The  UIC 
program  was  implemented  to  prevent 
contamination  of  all  underground 
sources  of  drinking  water  (USDWs). 
These  are  aquifers  capable  of  yielding  a 
significant  amount  of  water  containing 
less  than  10,000  mg/liter  of  total 
dissolved  solids,  that  have  not  been 
exempted  under  the  provisions  of  40 
CFR  146.4.  (See  40  CFR  144.3.) 

One  potential  source  of  USDW 
contamination  is  a  type  of  injection  well 
known  as  a  Class  II  underground 
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injection  well.  Class  II  wells  dispose 
(via  injection)  of  fluids  that  are  brought 
to  the  surface  in  connection  with 
natural  gas  storage  operations  or 
primary  oil  or  naturalgas  development 
and  production.  These  fluids  may  be 
commingled  with  waste  waters  from  gas 
plants  which  are  an  integral  part  of 
production  operations,  unless  these 
fluids  are  classified  as  a  hazardous 
waste  at  the  time  of  production.  Class  n 
wells  also  may  inject  fluids  for 
enhanced  recovery  of  oil  or  natural  gas 
or  for  storage  of  hydrocarbons  which  are 
liquid  at  standard  temperatiue  and 
pressure.  {See  40  CFR  Section  144.6.) 

If  the  application  by  the  Fort  Peck 
Tribes  is  approved,  the  Tribes  would  be 
responsible  for  regulating  injection  into 
Class  n  wells.  The  program  described  in 
the  Tribes'  application  would  require 
that  any  injection  into  Class  n  wells  be 
done  in  compliance  with  Tribally- 
issued  permits,  which  will  include 
technical  requirements  for  the 
protection  of  USDWs.  These 
requirements  include  criteria  for 
construction,  testing,  operation, 
monitoring,  and  abandoimient  of  Class 
n  injection  wells.  At  present,  there  are 
approximately  28  Class  11  injection 
wells  on  the  Fort  Peck  Indian 
Reservation. 

The  EPA  has  held  primary 
enforcement  authority  for  the  UIC 
program  on  the  Fort  Peck  Indian 
Reservation  in  Montana  since  the 
program  was  implemented  in  1984.  If 
the  Tribes'  application  is  approved,  the 
Tribes  would  assume  primary 
enforcement  authority  (except  for  the 
authority  to  take  criminal  actions 
against  non-Indians,  which  the  EPA 
would  retain)  for  the  regulation  of  all 
Class  n  injection  wells  on  all  lands 
within  the  exterior  boundaries  of  the 
Fort  Peck  Indian  Reservation.  The  EPA 
would  retain  regulatory  and 
enforcement  authority  for  all  other 
classes  of  injection  wells.  However,  the 
Tribes  would  not  be  prevented  from 
implementing  any  more  stringent 
enforcement  program  of  their  own  for 
any  type  of  injection  wells. 

The  Tribes'  submission  includes  a 
proposed  Tribal  Code,  a  program 
description,  copies  of  all  applicable 
rules  and  forms,  statements  from  Tribal 
counsel,  and  a  proposed  memorandum 
of  agreement  between  the  EPA  and  the 
Tribes. 


Dated:  September  4. 1997. 
Kerrigan  G.  Clough, 

Assistant  Regional  Administrator,  Office  of 
Pollution  Prevention,  State  and  Tribal 
Assistance,  Region  VIIl,  U.S.  Environmental 
Protection  Agency. 

(FR  Doc.  97-24146  Filed  9-11-97;  8:45  am) 

BNJJNQ  CODE  6560-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S484-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of'Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  filed  September  2, 1997 
through  September  5, 1997  pursuant  to 
40  CFR  1506.9. 

EIS  No.  970350.  Draft  EIS,  COE.  CA. 
Upper  Guadalupe  River  Feasibility 
Study,  Flood  Control  Protection, 
Construction,  National  Economic 
Development  Plan  (NED),  Santa  Clara 
Valley  Water  District,  Qty  of  San  Jose, 
Santa  Clara  County.  CA,  Due:  October 
27,  1997.  Contact:  William  Dejager 
(415) 977-8670. 
EIS  No.  970351.  Draft  EIS.  BLM.  NV. 
Olinghouse  Mine  Project, 
Construction  of  Two  Open  Pits,  Waste 
Ehmip,  Haul  Road  and  Cyanide  Heap 
Leach  Pads,  Plan-of-Operation,  Carson 
City,  Washoe  County.  NV,  Due: 
November  14, 1997,  Contact:  Terri 
Knutson  (702)  885-6156. 
EIS  No.  970352,  Draft  EIS,  FHW.  WA. 
NE  8TH/I-405  Interchange  Project, 
Construction,  Funding,  Right-of-Way 
Use  Permit  and  NPDES  Stormwater 
Permit,  City  of  Bellevue,  King  County, 
WA,  Due:  October  27.  1997,  Contact: 
Gene  Fong  (425)  452-6827. 
EIS  No.  970353,  Draft  Supplement.  COE. 
CA.  Sacramento  River  Bank 
Protection  Project.  Implemention  of 
Streambank  Protection  for  the  Lower 
American  River  between  RM-0  and 
13.7.  Updated  Information.  City  of 
Sacramento.  Sacramento  County,  CA. 
Due:  October  27, 1997,  Contact:  Matt 
Davis  (916)  557-1534. 
EIS  No.  970354.  Final  EIS.  AFS.  WA. 
Long  Draw  Salvage  Sale, 
Implementation,  Okanogan  National 
Forest,  Tonasket  Ranger  District. 
Okanogan  County,  WA,  Due:  October 
14, 1997,  Contact:  John  Townsley 
(509)  826-3568. 
EIS  No.  970355,  Final  EIS,  AFS,  AZ, 
Eastern  Roosevelt  Lake  Watershed 
Analysis  Area  Grazing  Strategy  and 
Associated  Range  Improvements 
Management  Plan,  Development  and 


Implementation.  Tonto  National 
Forest.  Tonto  Basin  Ranger  District, 
Gila  County,  AZ,  Due:  October  14. 
1997,  Contact:  Linny  Warren  (520) 
467-3200. 
EIS  No.  970356,  Final  EIS.  FHW,  VA, 
ex:,  MD,  Woodrow  Wilson  Bridge 
Improvement,  1-95  from  the 
Telegraph  Road/Capital  Beltway 
Interchange  in  Alexandria,  VA  to  the 
MD-210/Capital  Beltway  Interchange 
in  Oxon  Hill,  MD,  Funding,  Section 
10  and  404  Permits  and  CGD  Bridge 
Permit,  Fairfax  County,  VA;  Prince 
George's  County.  MD,  and  IX:,  Due: 
October  14, 1997,  Contact:  David  C. 
Lawton  (410)  962-0077. 

Amended  Notices 

US  No.  970290,  Final  EIS.  FHW.  CO. 
CO-82  Highway  Transportation  Project. 
Improvements  to  "Entrance  to  Aspen". 
Funding  and  COE  Section  404  Permit. 
City  of  Aspen.  Pitkin  County.  CO,  Due: 
October  6,  1997,  Contact:  Ron  Speral 
(303)  969-6737.  Published  FR-0»-12- 
97 — Review  Period  Reestablished. 

Dated:  September  9. 1997. 

William  D.  Dickemn, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  97-24240  Filed  9-11-97;  8:45  am) 

WLUMO  CODE  tsm  60  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6e92-^ 

National  Drinking  Water  Advisory 
Council  Operator  Certification  WorWng 
Group;  Notice  of  Open  Meeting 

Under  section  10(a)(2)  of  Public  Law 
92-423.  "The  Federal  Advisory 
Committee  Act,"  notice  is  her^y  given 
that  a  meeting  of  the  Operator 
Certification  Working  Qvup  of  the 
National  Drinking  Water  Advisory 
Council,  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.),  will  be  held  on 
September  22, 1997,  from  10  a.m.  to  5 
p.m.,  and  on  September  23. 1997,  from 
9  a.m.  to  5  p.m.  in  Meeting  Room  4,  at 
the  Renaissance  Washington  D.C.  Hotel. 
999  9th  Street,  NW,  Washington,  DC. 
The  meeting  is  open  to  the  public  to 
observe,  but  due  to  past  experience, 
seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
discuss  the  key  standards  for  a  State 
operator  certification  program.  The 
working  group  members  are  meeting*  to 
discuss  and  comment  on  proposed  issue 
papers  for  deliberation  by  the  advisory 
coimcil.  Statements  fix>m  the  public  will 
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be  taken  at  the  end  of  the  meeting  if 
time  allows. 

For  more  information,  please  contact 
Richard  Naylor,  Designated  Federal 
Officer,  Operator  Certification  Working 
Group,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4606),  401  M 
Street,  SW,  Washington,  D.C.  20460. 
The  telephone  number  is  (202)  260- 
5135  and  to  e-mail  address  is 
naylor.richardop>amai].epa.gov. 

Dated:  September  9. 1997. 
Charlene  ShaW, 

Designated  Federal  Officer.  National  Drinking 

Water  A  dvisory  Council. 

(FR  Doc.  97-24238  Filed  9-11-97;  8:45  un| 

MUMQCOOE  ««0-80-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Cdlectionfs)  Being 
Reviewsd  by  the  Federal 
Conmiunications  Commission 

September  8, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  12, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


AOOAESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234.  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboleyOfcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
infonnation  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley9fcc.gov. 

SUPPIEMEKTARY  INFORMATION: 

OMB  Approval  No.:  3060-0704. 

Tjt7e:  Policy  and  Rules  Concerning  the 
Interstate,  Interaxchange  Marketplace, 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934,  as 
amended,  CC  Docket  No.  96-61. 

Form  No.  :W A. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  519. 

Estimated  Hour  Per  Response:  146 
hours  per  response  (average). 

Frequency  of  Response:  On  occasion, 
annual  one-time  reporting  requirement. 

Cost  to  Respondents:  $435,000. 

Estimated  Total  Annual  Burden: 
75,895  hours. 

Needs  and  Uses:  In  the  Order  on 
Reconsideration  issued  in  CC  Docket 
96-61  (released  8/20/97),  the 
Commission  amended  the  collections 
adopted  in  the  Second  Report  and  Order 
in  this  proceeding. 

a.  Tariff  cancellation  requirement:  In 
the  Order  on  Reconsideration,  the 
Commission  concludes  that,  with  two 
exceptions,  the  statutory  forbearance 
criteria  in  Section  10  of  the 
Communications  Act,  as  amended,  are 
met  for  the  Commission  no  longer  to 
require  or  allow  nondominant 
interexchange  carriers  to  file  tariffs 
pursuant  to  Section  203  for  their 
interstate,  domestic,  interexchange 
services.  The  Commission  further 
concludes  that  nondominant 
interexchange  carriers  are  allowed  to 
file  tariffs  for.  (1)  Their  interstate, 
domestic,  interexchange  direct-dial 
services  to  which  end-users  obtain 
access  by  dialing  a  carrier's  carrier 
access  code  (dial-around  1-f  services), 
and  (2)  interstate,  domestic, 
interexchange  services  provided  by  a 
nondominant  interexchange  carrier  for 
the  lesser  period  of  the  initial  45  days 
of  service  or  until  there  is  a  written 
contract  between  the  carrier  and  the 
customer,  in  those  limited 
circumstances  in  which  a  prospective 
customer  contacts  the  LEG  to  select  an 
interexchange  carrier  or  to  initiate  a 
change  in  his  or  her  primary  carrier.  See 
47  CFR  Section  61.20. 


In  order  to  implement  the 
Commission's  detariffing  policy,  the 
Second  Report  and  Order  requires 
nondominant  interexchange  carriers  to 
cancel  their  tariffs  for  interstate, 
domestic,  interexchange  services  on  file 
with  the  Commission  within  nine 
months  of  the  effective  date  of  that 
Order.  That  requirement,  however,  was 
not  implemented  by  the  carriers  in  light 
of  the  stay  of  the  Second  Report  and 
Order,  p>eDding  judicial  review,  entered 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  on 
February  13. 1997.  The  Order  on 
Reconsideration  provides  that  the 
Common  Carrier  Bureau  will  determine 
the  appropriate  transition  period  when 
the  detariffing  rules  become  effective. 
Nondominant  interexchange  carriers 
that  have  on  file  with  the  Commission 
tariff  offerings  that  contain  services 
subject  to  different  tariffing 
requirements  [e.g.,  tariff  offerings  that 
include  dial-around  1-f  services  and 
service  to  new  customers  that  contact 
the  LEG  to  select  an  interexchange 
carrier  or  to  initiate  a  change  in  their 
primary  interexchange  carrier,  for  which 
carriers  are  permitted  to  file  tariffs,  and 
tariff  offerings  that  combine 
international  services,  which  still  must 
be  tarifliad,  nvith  interatate,  domestic, . 
interexchange  wrvices,  which  are 
detariffed),  may  comply  with  the  Order 
on  Reconsideration  either  by:  (1) 
Cancelling  the  entire  tariff  and  refiling 
a  new  tariff  for  only  those  services  for 
which  tariffis  are  required  or  permitted 
(519  respondents  x  2  hours  per  page  = 
2504  annual  burden  hours);  or  (2) 
issuing  revised  pages  cancelling  the 
material  in  the  tariffs  that  pertain  to 
those  services  subject  to  forbearance 
(519  respondents  x  2  hours  per  page  = 
72,094  burden  hours). 

b.  Information  disclosure 
requirement:  The  Order  on 
Reconsideration  eliminates  the 
requirement  that  nondominant 
interexchange  carriers  make  information 
on  current  rates,  terms,  and  conditions 
for  all  of  their  interstate,  domestic, 
interexchange  services  available  to  any 
member  of  the  public  in  an  easy  to 
understand  format  and  in  a  timely 
manner,  for  purposes  of  enforcing 
Section  254(g)  of  the  Communications 
Act,  as  amended. 

c.  Recordkeeping  requirement:  In  the 
Order  on  Reconsideration,  the 
Commission  affirms  its  conclusion  in 
the  Second  Report  and  Order  to  require 
nondominant  interexchange  carriers  to 
maintain  at  their  premises  price  and 
service  infonnation  regarding  all  of  their 
interstate,  domestic,  interexchange 
service  offerings  that  they  can  submit  to 
the  Commission  upon  request.  The 


Commission  clarifies  in  the  Order  on 
Reconsideration  that  nondominant 
interexchange  carriers  should  retain  the 
dociunents  supporting  the  rates,  terms, 
and  conditions  of  the  carriers'  interstate, 
domestic,  interexchange  offerings. 
Nondominant  interexchange  carriers  are 
required  to  retain  the  foregoing  records 
for  a  period  of  at  least  tWo  years  and  six 
months  following  the  date  the  carrier 
ceases  to  provide  services  on  such  rates, 
terms  and  conditions,  in  order  to  afford 
the  Commission  sufficient  time  to  notify 
a  carrier  of  the  filing  of  a  complaint, 
which  generally  must  be  filed  within 
two  years  from  the  time  the  cause  of 
action  accrues  (in  the  event  a  complaint 
is  filed  against  a  carrier,  the  carrier  will 
be  required  to  retain  documents  relating 
to  the  complaint  until  the  complaint  is 
resolved).  See  47  CFR  Section  42.11. 
Nondominant  interexchange  carriers  are 
required  to  maintain  the  foregoing 
records  in  a  manner  that  allows  them  to 
produce  such  records  within  ten 
business  days  of  receipt  of  a 
Commission  request,  and  to  file  with  the 
Commission,  and  update  as  necessary, 
the  name,  address,  and  telephone 
number  of  the  individual,  or 
individuals,  designated  by  the  carrier  to 
respond  to  Commission  inquiries  and 
requests  for  documents.  The  availability 
of  such  records  will  enable  the 
Commission  to  meet  its  statutory  duty  of 
ensiuing  that  such  carriers'  rates,  terms, 
and  conditions  for  service  are  just, 
reasonable,  and  not  unreasonably 
discriminatory,  and  that  these  carriers 
comply  with  the  geographic  rate 
averaging  and  rate  integration 
requirements  of  the  1996  Act  In 
addition,  maintenance  of  such  records 
will  enable  the  Commission  to 
investigate  and  resolve  complaints.  (519 
respondents  x  2  hours  per  response  = 
1038  annual  burden  hours). 

d.  Certification  Requirement:  In  the 
Second  Report  and  Order,  the 
Commission  adopted  its  proposal  to 
require  nondominant  interexchange 
carriers  to  file  certifications  with  the 
Commission  stating  that  they  are  in 
compliance  with  their  statutoty 
geographic  rate  averaging  obligations 
under  Section  254(g)  of  die 
Communications  Act,  as  amended. 
These  providers  must  also  file 
certifications  with  the  Commission 
stating  that  they  are  in  compliance  with 
their  statutory  rate  integration 
obUgations  imder  Section  254(g).  See  47 
CFR  64.1900.  This  requirement  is 
reaffirmed  in  the  Order  on 
Reconsideration.  (519  respondents  x  .05 
hours  per  response  =  259.5  annual 
burden  hours). 

The  information  collected  under  the 
tariff  ccmcellation  requirement  must  be 


disclosed  to  the  Commission,  and  will 
be  used  to  implement  the  Commission's 
detariffing  policy.  The  infonnation 
collected  under  the  recordkeeping  and 
other  requirements  will  be  used  by  the 
Commission  to  ensure  that  affected 
interexchange  carriers  fulfill  their 
obligations  under  the  Communications 
Act,  as  amended. 

Federal  Communicatloiu  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-24212  Filed  9-11-^7;  8:45  am] 

BtLUNQ  OOOE  •712-41-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Masting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  September  16, 1997,  to 
consider  the  following  matters: 

Summaiy  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  imless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Report  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directora. 

Discussion  Agenda 

Memorandiun  re:  Revised  Strategic 
Plan. 

Memorandum  and  resolution  re: 
Proposal  to  Revise  the  Risk-Based 
Capital  Treatment  of  Recourse  and 
Direct  Credit  Substitutes. 

Memorandum  and  resolution  re:  Part 
325  Proposal  to  Revise  the  Regidatory 
Capital  Treatment  of  Net  Unrmlized 
Gains  on  Equity  Securities. 

Memorandiun  and  resolution  re:  Part 
325  Final  Rule  Implementing  Section 
208  of  the  CDRI  Act— Capital 
Requirement  for  Small  Business 
Loans  Transferred  With  Recourse. 
The  meeting  wiU  be  held  in  the  Board 

Room  on  the  sixth  floor  of  the  FDIC 

Building  located  at  550 — 17th  Sj^eet. 

N.W.,  Washington.  D.C. 
The  FDIC  will  provide  attendees  with 

auxiliary  aids  (e.g.,  sign  language 

interpretation)  required  for  this  meeting. 

Those  attendees  needing  such  assistance 

should  call  (202)  416-2449  (Voicek 


(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  9, 1997. 
Federal  Deposit  Insurance  Corpontion. 
Robert  E.  Feldman. 
Executive  Secretary. 
[FR  Doc  97-24323  FUed  9-»-97;  5:01  pm) 

BILUNQ  CO0€  en4-01-M 


FEDERAL  FlNANaAL  INSTITUTIONS^^c 
EXAMINATION  COUNaL  ^ 

Uniform  Ratail  Crsdit  Classification 
Policy 

AGENCY:  Federal  Financial  Institutions 

Examination  Coimcil. 

ACTION:  Notice  and  request  for  comment 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB).  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  the  Office  of  die  Comptitiller  of 
the  Currency  (OCC),  and  the  Office  of 
Thrift  Supervision  (OTS)  (collectively 
referred  to  as  the  agencies),  imder  die 
au^ces  of  the  Federal  Financial 
Instirations  Examination  Council 
(FFIEC^  are  requesting  comment  on 
changes  tolhB  1980  Uniform  Policy  for 
Classification  of  Consiuner  Instalment 
Credit  Based  on  Delinquency  Status 
(1980  policy).  The  1980  policy  is  used 
by  the  agencies  for  classifying  retail 
credit  loans  of  financial  institutions  on 
a  uniform  basis. 

The  FFIEC  is  currenUy  reviewing  the 
1980  policy  to  determine  where 
revisions  may  be  necessary  to  more 
accurately  reflect  the  changing  naturo  of 
risk  in  today's  retail  credit  environment 
The  preliminary  results  of  this  review 
indicate  that  revisions  should  include:  a 
chaige-off  policy  for  open-end  and 
closed-end  credit;  a  classification  policy 
for  loans  affected  by  bankruptcy, 
fraudulent  activity,  and/OT  death  of  a 
borrower  a  prudent  re-aging  policy  for 
past  due  accoimts;  and  a  classification 
policy  for  delinquent  residential 
mortgage  and  home  equity  loans. 

Before  developing  a  revised  policy 
statement  for  public  comment,  the 
FFIEC  is  first  soliciting  comments- on: 
areas  in  the  existing  policy  statement 
that  may  need  to  be  revised;  specific 
recommendations  for  changing  the 
policy  statement;  data  that  would  help 
quantify  the  financial  or  business 
impact  on  financial  institutions  if  the 
existing  policy  was  revised;  and  an 
estimate  of  the  time  frames  necessary  for 
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an  institution  to  successfully  implement 
the  revisions.  After  reviewing  the  input 
received,  the  FFIEC  will  issue  a  revised 
policy  statement  for  public  comment 
that  establishes  clear  guidance  for  the 
industry;  is  based  on  an  informed  and 
reasonable  analysis  of  all  available  data; 
and  satisfies  the  principles  of  sound  and 
effective  supervision. 
DATES:  Comments  must  be  received  by 
November  12, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
Joe  M.  Cleaver.  Executive  Secretary, 
Federal  Financial  histitutions 
Examination  Coimcil,  2100 
Pennsylvania  Avenue  NW,  Suite  200. 
Washington.  DC  20037  or  by  facsimile 
transmission  to  (202)  634-6556. 

FOR  FURTHER  MFORMATION  CONTACT: 

FRB:  William  Coen.  Supervisory 
Financial  Analyst.  (202)  452-5219. 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson,  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets  NW. 
Washington,  DC  20551. 

FDIC:  )ames  Leitner.  Examination 
Specialist,  (202)  898-6790,  Division  of 
Supervision.  For  legal  issues.  Michael 
Phillips.  Counsel,  (202)  898-3581. 
Supervision  and  Legislation  Branch, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.  Washington,  DC 
20429. 

OCX::  Cathy  Yoimg,  National  Bank 
Examiner.  Credit  Risk  Division.  (202) 
874—4474;  Ron  Shimabukuro.  Senior 
Attorney.  Legislative  and  Regulatory 
Activities  Division.  Office  of  the 
Comptroller  of  the  Currency  (202)  874- 
5090.  250  E  Street  SW.  Washington,  DC 
20219. 

OTS:  William  J.  Magrini.  Senior 
Project  Manager.  (202)  906-5744. 
Supervision  Policy;  Vem  McKinley. 
Attorney,  (202)  906-6241,  Regulations 
and  Legislation  Division,  Chief 
Coimsel's  Office.  Office  of  Thrift 
Supervision,  1700  G  Street  NW, 
Washington,  DC  20552. 

SUPPI.EMENTARY  INFORMATKX4: 

Background  Information 

On  June  30. 1980,  the  FRB,  FDIC.  and 
OCC  adopted  the  FFIEC  uniform  policy 
for  classification  of  open-end  and 
closed-end  credit.  The  OTS  adopted  the 
policy  in  1987.  The  policy  was  issued 
to  establish  uniform  guidelines  for  the 
classification  of  instalment  credit  based 
on  delinquency  status.  While  the  1980 
policy  recognized  the  statistical  validity 
of  measuring  losses  predicated  on  past 


due  status,  the  1980  policy  also 
permitted  exceptions  to  the 
classification  policy  in  situations  where 
significant  amounts  were  involved  or 
when  a  loan  was  well  secured  and  in 
the  process  of  collection. 

A  fundamental  objective  of  the  1980 
policy  is  the  timely  recognition  of  losses 
as  required  by  generally  accepted 
accounting  principles  (GAAP).  While 
the  1980  policy  provides  general 
guidance  for  a  large  segment  of  the  retail 
credit  portfolio,  it  does  not  provide 
supervisory  guidance  on  loan  charge- 
offs  related  to  consumer  bankruptcy, 
fraudulent  activities,  and  accounts  of 
decedents.  Furthermore,  no  guidance  is 
provided  on  the  classification  of 
delinquent  residential  mortgages  and 
home  equity  loans.  In  light  of  the 
questionable  asset  quality  of  many  of 
these  accounts  and  the  inconsistent  way 
in  which  financial  institutions  report 
and  charge-off  these  accounts,  the  FFIEC 
believes  that  additional  supervisory 
guidance  is  necessary. 

Request  for  Comments  in  the  Following 
Areas 

(1)  Charge-off  Policy  for  Open-End  and 
Closed-End  Credit 

The  agencies  recognize  the 
inconsistency  between  the  level  of  risk 
associated  with  open-end  and  closed- 
end  credit  and  the  policy  for  charging- 
off  delinquent  accounts.  Under  the  1980 
policy,  open-end  credit,  which  is 
generally  unsecured,  should  be  charged- 
off  when  an  account  is  180  days 
delinquent.  Conversely,  closed-end 
credit,  which  is  normally  secured  by 
some  type  of  collateral,  is  subject  to  a 
more  stringent  policy  of  120  days 
delinquent  before  a  loan  is  chained  off. 
Over  the  years  this  inconsistency  has 
become  more  apparent  as  the  market  for 
open-end  credit  evolved. 

In  1980,  open-end  credit  generally 
consisted  of  credit  card  accounts  with 
small  credit  lines  that  limited  the 
exposure  an  institution  had  to  an 
individual  borrower.  In  today's 
environment,  open-end  credit  generally 
includes  accounts  with  much  larger 
lines  of  credit  and  higher  risk  levels. 
The  change  in  the  natiire  of  these 
accounts,  combined  with  the  variety  of 
charge-off  practices  examiners  recently 
encountered,  raised  the  concern  of  the 
agencies.  To  address  this  concern,  the 
FFIEC  yr'seeking  public  comment  on 
whether  a  charge-off  policy  that  is  more 
consistent  with  the  risk  associated  with 
open-end  and  closed-end  accounts 
should  be  adopted  and  if  so,  what  that 
policy  should  be.  Specifically,  the 
FFIEC  requests  conmient  on: 


(l)(a)  Should  a  uniform  time  frame  be 
used  to  charge-off  both  open-end  and 
closed-end  accounts? 

(l)(b)  If  so,  what  should  that  time 
frame  be? 

(l)(c)  If  a  uniform  time  frame  for  both 
types  of  credit  is  not  considered 
appropriate,  what  time  frames  are 
reasonable  for  charging  off  open-end 
credit  and  closed-end  credit?  Please 
explain. 

(l)(d)  If  there  was  a  change  in  the  time 
frames  for  charging-off  delinquent 
accounts,  what  is  a  reasonable  time 
frame  to  allow  institutions  to  comply 
with  such  a  change? 

(l)(e)  Should  the  current  regulatory 
practice  be  continued  of  classifying 
open-end  and  closed-end  credit 
Substandard  when  the  account  is  90 
days  or  more  delinquent?  If  not.  what 
alternative  would  you  suggest?  Please 
explain  the  benefits  of  a  suggested 
alternative. 

(l)(f)  Should  a  standard  for  the 
Doubtful  classification  be  adopted  and. 
if  so,  what  should  be  the  standard  and 
why? 

(l)(g)  Currently,  no  requirement  exists 
to  place  retail  credit  loans  on 
nonaccrual  status.  Should  guidance  for 
placing  loans  on  a  nonaccrual  status  be 
adopted  and.  if  so.  at  how  many  days 
delinquent  should  open-end  credit  and 
closed-end  credit  be  placed  on  a 
nonaccrual  status? 

(l)(h)  An  alternative  to  a  requirement 
that  accounts  be  charged-off  after  a 
designated  delinquency  is  the  creation 
of  an  allocated  or  specific  reserve. 
Should  the  FFIEC  require  an  allocated 
or  specific  reserve,  and  if  so.  when 
should  it  be  established?  Please  discuss 
the  advantages  and  disadvantages  of 
such  a  proposal. 

(2)  Bankruptcy,  Fraud,  and  Deceased 
Accounts 

No  FFIEC  guidance  exists  for 
bankruptcy,  fraud,  and  deceased 
accounts.  The  FFIEC  believes  guidance 
on  these  accounts  is  needed  to  ensure 
recognition  of  loss  among  regulated 
institutions  is  timely  and  consistent. 
Comment  is  requested  on  the  need  to 
provide  such  guidance  and  on  the 
foUowiiu  more  specific  issues. 

(2)(a)  Should  tnere  be  separate 
guidance  for  determining  when  an 
account  should  be  charged-off  for 
Chapter  7  bankruptcies  and  Chapter  13 
bankruptcies?  ff  so.  what  should  that 
guidance  be? 

(2)(b)  What  event  in  the  bankruptcy 
process  should  trigger  loss  recognition: 
the  filing  date,  the  date  of  notification 
to  the  creditor  by  the  bankruptcy  court 
that  a  borrower  has  filed  for  baiikruptcy. 
the  date  that  the  bankruptcy  trustee 


meets  with  the  creditors,  or  some  other 
date?  Please  explain  why  one  date  is 
better  than  another. 

(2)(c)  How  much  time  is  needed  by  an 
institution  to  process  the  charge-off  after 
any  one  of  the  bankruptcy  events 
identified  in  question  2(a)? 

(2)(d)  As  an  alternative  to  an 
immediate  charge  off,  would  it  be 
beneficial  to  set  up  a  specific  reserve 
account  at  the  time  of  the  filing  and 
charge  the  loss  to  that  reserve  account 
at  the  bankruptcy  discharge  date?  Please 
explain  the  pros  and  cons  of  this 
alternative. 

(2)(e)  Subsequent  to  notification,  how 
much  time  is  needed  by  an  institution 
to  charge-off  losses  due  to  loan  fraud? 

(2)(f)  Subsequent  to  notification,  how 
much  time  is  needed  by  an  institution 
to  charge-off  losses  on  loans  to  deceased 
borrowers? 

(3)  Partial  Paymenii 

The  1980  policy  includes  a  provision 
that  90  percent  of  a  contractual  payment 
will  be  considered  a  full  payment. 
However,  if  less  than  90  percent  is 
received,  no  recognition  of  any  payment 
is  given.  The  FFIEC  is  considering 
eliminating  this  policy  provisioti  and 
giving  credit  for  any  partial  payments 
received.  If  such  a  change  is  adopted,  a 
loan  will  be  considered  one  month 
delinquent  when  the  sum  of  the  missed 
portions  of  the  payments  equals  one  full 
payment  A  series  of  partial  payments 
could  result  in  accumulating 
delinquencies.  For  example,  if  a  regular 
.  installment  payment  is  $300  and  the 
borrower  makes  payments  of  only  $150 
per  month  for  a  six-month  period,  the 
loan  would  be  $900,  or  three  full 
months  delinquent. 

(3)(a)  Should  borrowers  receive  credit 
for  partial  payments  in  determining 
delinquency  using  the  method 
described?  If  so,  would  such  a  change 
require  significant  computer 
programming  changes?  Are  there  other 
reasonable  alternatives? 

(3)(b)  If  partial  payments  are  allowed, 
how  should  the  payment  be  applied? 

(3}(b)(l)  Pro  rata,  equally  to  principle 
and  interest 

(3)(b)(2)  First  to  principle,  any 
remaining  to  interest. 

(3)(b)(3)  Other. 

No  guidance  currenUy  exists  on  fixed 
payment  programs.  Fixed  payment 
accounts  are  accounts  for  which  a 
pa3rment  plan  (less  than  contractual)  has 
been  established  as  a  result  of  credit 
counseling,  bankruptcy  proceedings,  or 
direct  negotiations. 

(3)(c)  Should  the  FFIEC  adopt  policy 
guidance  on  fixed  payment  programs? 
What  should  that  guidance  be? 


(4)  Re-Aging.  Extension,  Renewal,  or 
Deferral  Pol^^ 

Re-agihg  fs  the  practice  of  bringing  a 
delinquent  account  current  after  the 
borrower  has  demonstrated  a  renewed 
willingness  and  ability  to  repay  the  loan 
by  making  some,  but  not  all,  past  due 
payments.  A  permissive  re-aging  policy 
on  credit  card  accounts  or  an  extension, 
renewal,  or  deferral  policy  on  other 
types  of  retail  credit  can  distort  the  true 
performance  and  delinquency  status  of 
individual  accoimts  and  the  entire 
portfolio.  Re-aging,  extension,  renewal, 
or  deferral  of  delinquent  loans  is  an 
acceptable  practice  when  it  is  based  on 
recent,  satisfactory  performance  and 
other  positive  credit  fectors  of  the 
borrower  and  when  it  is  structured  in 
accordance  with  prudent  internal 
policies.  Institutions  that  re-age,  extend, 
renew,  or  defer  accounts  should 
establish  a  reasonable  policy  and  enstire 
that  it  is  followed  by  adopting 
appropriate  operating  standards.  While 
no  FFIEC  guidance  currently  addresses 
this  issue,  it  is  an  area  where  uniform 
guid^ce  is  appropriate  to  protect 
against  distortions  in  the  performance  of 
the  consimier  loan  pcwtfolio.  The 
following  standards  are  under 
consideration: 

(4)(a)  The  borrower  shows  a  renewed 
willingness  and  ability  to  repay  the 
loan.  Is  this  standard  appropriate? 

(4)(b)  The  borrower  makes  a  certain 
number  of  contractual  payments  or  the 
equivalent  amount  How  many 
payments  ate  appropriate? 

(4)(c)  The  loan  can  only  be  re-aged, 
extended,  renewed,  or  deferred  once 
within  a  specified  time.  What  time 
frame  is  appropriate?  Should  there  be  a 
limit  to  the  number  of  re-agings  over  the 
life  of  an  accoimtT.If  so,  what  should 
that  limit  be? 

(4)(d)  The  account  must  be  in 
existence  for  a  certain  period  of  time 
before  it  can  be  re-aged,  extended, 
renewed,  or  deferred.  What  time  period 
is  appropriate? 

(4)te)  The  loan  balance  should  not 
exceed  the  predelinquency  credit  limits 
(last  limit  approved  by  bank).  Is  this 
standard  appropriate? 

(4)(f)  Other.  What  other  standards 
should  be  considered? 

(5)  Residential  and  Home  Equity  Loans 

No  FFIEC  uniform  classification 
policy  exists  for  residential  and  home 
equity  loans.  Since  most  of  these  loans 
are  underwritten  using  uniform  credit 
criteria,  the  FFIEC  supports  reviewing 
and  classifying  these  portfolios  on  an 
aggregate  basis.  The  FFIEC  is 
considering  the  substandard 
classification  based  on  delinquency 
status. 


As  the  delinquency  progresses, 
repayment  becomes  dependent  on  the 
sale  of  the  real  estate  collateral.  For 
collateral  dependent  loans,  GAAP 
requires  that  any  loan  amount  in  excess 
of  the  collateral's  feir  value  less  cost  to 
sell  should  be  charged  off.  or  that  a 
valuation  allowance  be  established  for 
that  excess  amount  The  FFIEC  is 
considering  requiring  that  an  evaluation 
of  the  residential  collateral  be  made 
within  a  prescribed  delinquency  time 
frame  to  determine  fair  value. 

(5)(a)  Should  residential  and  home 
equity  loans  be  classified  substandard  at 
a  certain  delinquency  (similar  to  the 
time  period  used  in  open-end  and 
closed-end  credit)?  If  so,  what  should 
that  delinquency  be? 

(5)(b)  Should  the  FFIEC  require  a 
collateral  evaluation  at  a  certain 
delinquency?  If  so,  what  should  that 
delinquency  time  frame  be? 

(6)  Need  for  Additional  Retail  Credit 
Guidance 

The  FFIEC  notes  that  classification 
policies  are  just  one  component  of 
prudent  loan  portfolio  management 
Classification  policies,  by  themselves, 
do  not  address  potential  problems  or 
weaknesses  that  may  exist  in  the 
origination  and  underwriting  of  such 
loans. 

(6)(a)  What  type  of  additional 
supervisory  guidance  is  needed  or 
would  be  beneficial  to  address  this  or 
other  aspects  of  retail  credit  p>ortfolio 
manasement? 

(6)(b)  Should  there  be  additional  - 
supervisory  guidance  on  the  loan  loss 
reserve  for  retail  credit? 

(7)  Industry  Experience  and  Impact 

The  FFIEC  welcomes  comment  on  any 
other  issues  that  it  should  consider  in 
updating  this  policy.  Additionally,  the 
FFIEC  would  benefit  frx>m  receiving 
financial  institutions'  data  on  their 
charge  off  and  recovery  exp  ^rience  rates 
for  charged-off  open-end  credit,  closed- 
end  credit,  loans  in  bankruptcy, 
fraudulent  loans,  or  loans  of  deceased 
persons.  The  FFIEC  is  also  interested  in 
underatanding  the  finaiwual  and 
business  practice  impact  that  these 
policy  changes  may  have.  Revisions  to 
the  1980  policy  m^y  result  in  changes 
to  the  Call  Report,  which  may  require 
banks  to  make  reporting  system 
changes.  If  an  institution's 
recommendations  vary  from  current 
business  practice,  please  provide  an 
estimate  of  the  programming  costs  or 
other  costs  that  will  be  incurred  to 
change  the  practice  and  report 
accurately.  Some  institutions  have 
seciuitized  and  sold  their  loans,  but 
such  loans  are  still  under  institution 
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management  Please  comment  on  how 
the  FFIEC  should  treat  such  loans. 

Dalad:  September  B,  1997. 

Executive  SecnUuy.  Federai  FinamciaJ 
Institutions  Examination  Cmmcil. 
(FR  Doc.  97-24235  Filed  9-11-97;  9:45  Ui| 
MjjNG  oooe  4«ie-»-r.  eio-oi-^.  a7i4-ei-^. 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Nolioaa; 
AoqiiMttons  of  Shares  of  Panhi  «r 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1S17()])  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bask 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Covemors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  29.  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Steven  L.  Voodiees.  Harvard, 
Nebraska;  to  acquire  voting  shares  of 
Harvard  State  Company,  Harvard, 
Nebraska,  and  thereby  indirectly  acquire 
Harvard  State  Bank,  Harvard,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9. 1997. 
Jennifer  f.  )ohnaon,  ,      ^ 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-24265  Filed  9-11-97;  8:45  am] 
■NjjNe  cooc  ttia-et-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  noabanking  companies 
o«vned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  othar  related  filings  required  by  the 
Board,  afe  available  for  iounediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
availabla  for  inspection  at  the  otfices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
staadards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rmerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1W7. 

A.  Federal  Reserve  Baek  of  New 
Yerk  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Olympian  New  York  CorponMon, 
Brooklyn,  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Olympian  Bank,  Brooklyn.  New  York. 

B.  Federal  Reserve  Bank  af  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago,^ 
IllinoU  60690-1413: 

1.  AllMvcht  Financial  Services.  Inc., 
Norwalk,  Iowa;  to  acquire  100  percent  of 
the  voting  shares  of  Heartland 
Bankshares.  Inc.,  Madrid,  Iowa,  and 
thereby  indirectly  acquire  City  State 
Bank,  Grimes,  Iowa. 

2.  Mercantile  Bank  Corporation, 
Grand  Rapids,  Michigan;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mercantile  Bank  of  West  Michigan, 
Grand  Rapids.  Michigan  (in 
organization). 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  Pr^ident)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Rice  Lake  Bancorp,  Inc.,  Rice  Lake, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  TALCO,  Inc., 
Menomonie,  Wisconsin,  and  thereby 
indirectly  acquire  Menomonie  Shares, 
Inc..  Menomonie,  Wisconsin; 
Menomonie  Financial  Services,  Inc.. 
Menomonie,  Wisconsin;  and  First  Bank 
and  Tnist,  Menomonie,  Wisconsin. 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  9,  1997. 
f^wifer ).  JohaMMi, 
Deputy  SecnUuy  of  the  Board. 
(FR  Doc.  97-24264  Filed  9-11-97;  •:45  anl 
I  COOK  «n»-M-r 


FEDERAL  RESERVE  SYSTEM 


SunaWwa  Act  MssUhb 


AGENCY  HtXMNa  THE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TWE  AND  CMTE:  10:00  a.m.,  Wednesday. 

September  17,  1997. 

njkCC:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  betwreen  20th  and  2l8t  Streets, 

N.W..  Washington.  O.C  20551. 

STATUS:  Closed. 

IMTTEm  TO  BE  CONS»EHa: 

1.  Proposals  concerning 
reorganization  of  Federal  Reserve  Board 
functions. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERaON  FOR  MORE  MFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  10, 1997. 
JenBifer  J.  folinson. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-24351  Filed  9-10-97;  12K)0  pm) 

BHJJNQ  CODE  «2I«-01-I> 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tha  Watting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  §  18a.  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies. 
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in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 


period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
£)epartment  of  Justice.  Neither  agency 


intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  080497  and  081597 


Name  of  acquinng  person^  name  ol  acquired  person,  name  ol  aoquired  entity 


American  Residenfia)  Services.  Inc.  Martc  P.  Shambaugh,  Navel  Bros.,  a  Division  of  Shambeugh  &  Sons,  Inc 

Caisse  be  depot  et  placement  du  Quebec.  Andre  Chagnon,  Oplel,  Inc  „ 

Societe  BIC  S.A..  EmikJir  Anstalt,  a  Swiss  Trust,  Sheattef  International I"!."!!!!".""""!"."!!.™! 

360  Communications  Company,  360  Communications  Company,  South  Band/IMishinvatca  MSA  LirrMad  i=M^ 

nership « , ^  ^^    _ 

DreamWorto  LLC,  SGW Holding  Inc., Sega (^mewori9.iIcZ^~'----Z. l.Jj  • ".  .  " 

Sega  Enterprises.  Ltd,  SGW  HoM^  Inc,  Sega  Gameworks,  LLC  

The  Seagram  Company  Ltd.,  SGW  Holding,  Inc.,  Sega  Gameworks,  LLC 

John  M.  Anderson,  Republic  Industries.  Inc.,  Republic  Industries.  Inc , . ^„ 

Republic  Industries.  Inc.,  John  M.  Anderson.  Anderson  Dealership  Group.  Inc.,  Anderwii  Cfievroiet]  inc"*!..„Z 
The  WiUtams  Companies,  Inc.,  Continental  Energy  Associates.  Continental  Energy  Associates  _„ 

Callaway  Golf  Company,  U.S.  Industries,  Inc.,  Odyssey  Sports,  Inc _ 

Wasseretein  PereHa  Group,  Inc.,  Time  Warner  Inc.,  Anwtean  Lawyer  Medw.  LP.;  ALM  Cournaiconiieci  iniT 

Lear  Corporation:  ITT  Industries,  Inc.,  ITT  Assets  „ 

Pool  Energy  Servk^s  Co.,  Steve  L  HolifieW,  Trey  Sendees,  Inc .......l™..!'......".' 1"" Z    _  _  TI 

Code,  Hennessy  &  Simmons  II,  LP.  Douglas  J.  Von  AJImen,  Temple,  Inc 


PMNNo. 


Avonmore  Creameries  Umited  (An  Ireland  Company),  Waterlord  Co-operative  Sodety  Lirnited"(An  iraiand 

Co.).  Waterford  Co-operative  Society  Limited  „ „ 

Waterfofd  Co-operative  Sodety  Limited  (An  Ireland  Co.).  Avonmore  Creameries  Limited  (^iw 

pany),  Avonmore  Creameries  Limited „ _ ~-__^..___    „    „__. 

Aurora  Equity  Partners  L.P..  James  E.  Henderson,  Trans  ItteiL  ire "iiZiZl™™.!!™™ ~ 

Aurora  Equity  Partners  LP.,  Gary  A  Gamble,  Trans  Mart.  Inc ,: *~     ZT 

Sklney  B.  DeBoer.  Edmund  Bartlett,  Sun  Valley  Ford,  Inc .._ Z.Z'1Z".Z 

Johnson  &  Johnson,  Raiswn  Tehtasl  Oy  AB.  Raisio  Staest  US  Inc.  &  Raiakm  Benecol  (^  ———••••-••••• 
Lehman  Brothers  Holdings  Inc.,  The  Energy  Group  PLC,  Citizens  Power  Stfes,  Hwtloid  Power  S^  pii» 


Bucynjs  International,  Inc..  Gtobal  Industrial  Technotogies.  Inc..  The  Marwn  Power  Shovel  Company 

Castle  Tower  HoWing  Corp..  Robert  A  Crown.  Crown  ConwnunicatKXis _ 

Robert  A  Crown,  Castle  Tower  HoWing  Corp.,  Casite  Tower  Holding  Corp  """'""',.  '"""' 

Unisource  WoridwkJe.  Inc.,  Rolf  W.  Tumquist,  Tumquist,  Inc  .„ _ . : 

Berkshire  Fund  IV,  Limited  Partnership,  Raymond  L  Jensen  «xl  Barbara  Jenswv  liusbaiid  «id  wite 

Automotive  RebuikJers,  Inc  _ , ' 

WoridCom,  Inc.,  Steven  J.  Muir,  ComTech,  Inc  ~ 

WoridCom,  Inc.,  Jerry  Nelson,  ComTech,  Inc 


JMS 


Fateon  Holding  Group.  LP.,  fakxsn  dassk:  Cable  Income  Properties,  LP.,  Falcon  Classic  Cabie  Income  Proo^ 

erties,  LP  ..„ „ ., _   _ 

Newell  Co.,  American  Greeting  Corporatkw,  WilhoW.  Inc..  aiid  Aonne  Fr^ 

Sisters  ol  Mercy  o»  the  Americas.  Reg.  Cmty,  Cincinnaii.  NorthCoasI  Health  Systems.  Ina.  Riverside  Hosoital 

and  NorthCoast  AHNiates,  Inc 

Hy-Vee,  Ina.  Schnuck  Maricets.  Inc.,  Schnuck  Maritets.  Inc  !....™™!.1"!!"!!!"."."!.""!!!!!Z.".1ZZ 

Zurich  Insurance  Company  (a  Swiss  company),  Saratoga  Partners  III.  LP..  U.sl  li>idinfl»  Coriio^^ 

Golder,  Thoma,  Cressey,  Rauner  Fund  IV.  LP,  William  G.  Kamarek,  Electronk:  Systems,  Inc 

Sinophil  Corporation,  Sinophil  Corporation,  MagiNel  Corporation  „„„Z Z." 

II  Acquisition  Corp..  Imo  Industries  Inc..  Imo  Industries  Inc _ -...!!."Z!Z!1"!ZZ."*        Z" 

Diagnostics  HoWing.  Inc..  Hoechst  A.G..  Hoechst  Diagnost«s  Holing  CorpoiaBon  et  i "!!!Z.~.~Z™!ZZZ.-I. 

Hoechst  AG.,  Diagnostks  HoWing.  Inc..  Diagnostics  Holding,  Inc  ZZZZ. "ZZZ. 

James  L  Ferman,  Jr.,  Jeffrey  I.  Wooley,  JIW  Enterprises,  Inc.,  Gulf  Auto  HoWings,  Inc  ....ZZZ.'.ZZ.Z.Z..ZZ.... 
Kelso  Investment  Associates  V,  LP.,  Merck  &  Co.,  Inc.,  The  DuPont  Merck  Pharmaceutkal  Co..  Endo  i!at)[ 
LLC  ..,,,„ „ 

Kelso  Investment  Associates  V,  LP.,  E.I.  du  Pont  de  Nemours  arW  Corrip^^ 

ceutical  Co..  Endo  Lab.  LLC „ 

American  Radw  Systems  CorporatWn,  Jacor  Commurocatkxw.  Inc..  Jacor  Ctoimmunkatiore.  inc7Assete  "ZZZ 
Jacor  Communealwns,  Inc.,  American  Radto  Systems  Corporation,  American  RadW  Systems  Corporatton/As- 

sets  _  _  

Kelso  Investment  Associates  V.  LP.,  Endo  Pharmaceuticals,  Inc.,  Endo  Phamfiaceutkals,  Inc  "!!!!Z!"!Z...Z!.Z! 

Inring  LaWlaw.  Edwin  L.  Phelps,  EducatWnal  Sen/k»s  Institute,  Inc 

Franciscan  Sisters  of  the  Sacred  Heart,  Senrants  ol  the  Holy  Heart  of  M»y,  SenrantCor  et  al  ...ZZ.ZZZZ™ 
Franciscan  Sisters  of  the  Sacred  Heart,  Sisters  of  Mercy  of  the  Americas,  Regnnal  Comm.  of  CW.  Mein 

Health  Corporation  „ „ _ 

Republic  Industries,  Inc.,  Silver  State  Disposal  Servce,  Inc.,  Silver  State  Disposal  Service,  incZZ«Z!.ZZ"!!.~ 

General  Electric  Company/Greenwich  Air  Services.  Inc.,  UNC  Incorporated,  UNC  Incorporated 

Axohm,  SA..  Frer>ch  Corporation,  DM  Technotogy,  Inc..  DH  Technology,  Inc ...^ •  ••—— 

Thomas  J.  Perkins,  Compaq  Computer  Corporatkm.  Compaq  Computer  CorporatWn Z. 

Hartjour  Group  Investments  III,  LP.,  The  Hotsy  Corporation,  The  Hotsy  Corporation 


97-2861 
97-2866 
97-2889 

97-2920 
97-2925 
97-2926 
97-2927 
97-2941 
97-2942 
97-2945 
97-2957 
97-2961 
97-2964 
97-2965 
97-2968 

97-2971 

97-2972 
97-2977 
97-2963 
97-2968 
97-3005 

97-3006 
97-2507 
97-2870 
97*2871 
97-2880 

97-2946 
97-2975 
97-2976 

97-2978 
97-2545 

97-2813 
97-2833 
97-2915 
97-2970 
97-2994 
97-3024 
97-2757 
97-2758 
97-2763 

97-2845 

97-2846 
97-2876 

97-2877 
97-2911 

97^^2»4 

97-2965 
97-3021 
97-1684 
97-2867 
97-2897 
97-2966 


Date 


08/04/97 
08A)4/B7 
0«O4A7 

0eA>4/97 

06/04/97 

Oe/04/97 

08/04A7 

08MM/97 

06/04/97^ 

06/04/97 

06^4/97 

06/04A7 

06A«g7 

0e^04«7 

06/04/97 

0e/D4n7 

06m/87 

oem/97 

08«4/B7 

.08/04/97 

06^)4/97 

0BI04/97 
08^05/97 
0e/05«7 
08A)5«7 
0e/05«7 

Oe/05/97 
0eA)5/97 
08/06/97 

08/05/97 
0aA)6/97 

08/06/97 
06/06/97 
06/06/97 
06/06/97 
06/06/97 
08/06^7 
06/07/97 
06/07/97 
06/07/97 

06^)7/97 

06/07/97 
06/07/97 

08A)7/97 
06/07/97 

"08/67/97 

08/07/97 
08/07/97 
08A)8/97 
08A)8/97 
08A)8/97 
08/08/97 
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TRANSACT)0f4S  GRANTED  EARLY  TERMINATION  BETWEEN:  080497  AND  081 597— Continued 


Name  of  acquiring  person,  name  ol  acquired  person,  name  of  acquired  entity 


HeeithSouth  Cofporation,  James  R.  Leintnger,  htational  Imaging  Affiliates,  Inc _. 

Medusa  Corporation,  Blaine  Scott  Wtiite.  While  Stone  Company  of  Southwest  Virginia 

Thomas  T.  Gores,  Cognizant  Corporation.  Aviator  HoWings  Corporation  _ 

Kinder  Morgan  Energy  Partners,  L.P.,  Vulcan  Materials  Company,  BRT  Transfer  Terminal,  Inc  . — 
PhyMatrix  Corp.,  Dr.  Paul  Bonheim,  M.D.,  Babrad,  Inc.;  Deerco.  Inc.;  Bab  Nuclear  Radiology,  P.C 
PtiyfUatrix  Corp..  Dr.  Jeffrey  Warhit.  M.D.,  Babrad.  Inc.;  Deerco,  ln&;  Bab  Nuclear  Radiotogy,  P.C 

Lite  Re  Corporation,  J.  Dix  Druce.  Jr.,  AML  Acquisition  Company 

Amoco  Corporation,  Emmanuel  TortMti,  Interstate  Oil -.~ — 

BeHSouth  Corporrtion,  BellSouth  Corporation,  Tennessee  RSA  LP;  Memphis  SMSA  LP 
General  Electric  Company,  Leucadia  National  Corporation,  Colonial  Penn  Insurance  Company 

Boston  Chicken,  Inc.,  Boston  Chtcken,  Ina,  Mid-Atlantic  Restaurant  Systems  LP 

Insurwice  Service  Office,  Inc.,  American  Insurance  Association.  American  lnsurarK«  Services  Group.  Inc  

EMI  Group  pte,  John  Moray ,  Narada  Productions  Inc.;  Muse  Design.  Inc.;  Nara  Music  .^ - 

Amerilech  Corponslton.  The  Dunn  &  Bradstreet  Corporation,  DonTech  I  PubtishinQ  Company,  LLC  

Bradtoy  S.  Jacobs.  USA  Waste  Services,  Inc.,  USA  Waste  Seortces,  Inc __ 

Cooper  Industries.  Inc.,  Rex-Hide  Incorporated.  Major  Uting.  Inc.;  Thepitt  Maaufaduring  Company  

Nortsk,  Inc..  Ply  Gem  lixlustries.  Inc.,  Ply  Gem  Industries.  Inc - 

Americwi  Radu  Systems  Corporation,  Joseph  M.  Field,  Entertainment  Communications,  IncTEQ  License 

Cooipflfiy  ..........«..*................• ....,.........••.••••••••••••••••*••••••-»-■.•»••••.-•-■ 

Quorum  Health  Group,  Inc.,  Wesley  Health  System,  hic.,  Wesley  Health  System.  Inc 

UnKed  Auto  Group.  Inc.  Ronnie  L  Golden.  Stone  Mountain  Jeep-Eagle.  Inc 

John»4«anvile  Corporation  (fomierly  Schuller  Corp.).  HPG  International,  Inc.,  HPG  Intomatiooal,  Inc 

Total  Renal  Care  Hoidkigs,  Inc.,  The  New  Yortc  &  Presbyterian  Hospitals  Healthcare  System.  Rogoaiifs  InsH- 


tule.  Inc 


KeyCorp.  Ctwrr^ion  Mortgage  Co..  Inc.,  Champion  Mortgage  Co..  Inc 

Metropolitan  Life  Insurance  Company.  Craig  O.  McCaw.  Cable  Plus  Holding  Company  — 

OfbAal  Sciences  Corporation,  Dr.  C.E  Velez,  CTA  Incorporated  

Ctear  Channel  Communications.  Inc.,  John  T.  Lynch,  Monterey  Broadcasting.  LLC 

Owana  Coming,  AmeriMarK  Bulking  Products,  Inc.,  Amenmarit  Building  Products,  Inc  .. — 

John  Rutiedge  Partners  II,  LP.,  GWI  Holding  Inc..  StairMaster  SportsA^edlcal  products.  LP  

Danaher  Corporation.  II  Acquisition  Corp..  Gems  Sensors,  the  Instrumentation  Division  of  Imo  

The  Times  Mirror  Company.  K-lll  Communications  Corporation,  Krames  Communications  Incoqxiratad 

Aetna  Inc.,  Virginia  Mason  Health  System.  Virginia  Mason  Health  Plan,  Inc ~ 

Foundation  Health  Systems.  Inc..  PACC,  PACC  HMO  and  PACC  Health  Plans  (non-profit  corporalion^ 

Triumph  Group,  tc..  Wells  Chartabte  RemanxJer  Unitrust.  Hydro-MUl  Co 

Dime  Bancorp.  Ire,  North  American  Mortgage  Company,  North  American  Mortgage  Company 

KCSN  Management.  LP..  Oda  Nursery,  Inc..  Oda  Nursery.  Inc  „ ~ 

Jay  M.  Davis.  Tt»e  Kronheim  Company,  The  Kronheim  Company  : _ — .~_ — 

Micttaal  C.  Carlos.  The  Kronheim  Company,  Inc..  The  Kronheim  Company,  Inc  

Tel-Save  Holdings,  Inc.,  Shared  Technologies  Fairchild  Inc.,  Stiared  Tectmologies  Fairchid  Inc  

Fujitsu  Limited,  Amdahl  Corporation,  Amdahl  Corporation  

Camcare,  Inc.,  Tenet  Heaittvcare  Corporation.  MPC.  Inc  (Plateau  Medical  CenteO  . 

Bunzt.  pic  (a  British  company),  American  Rltrona  Corporation,  American  FiKrona  CorporaBon 

Kranson  Industries,  Inc.,  Jeffrey  T.  Segar.  CalitMr  Packaging  Inc  _ _ 

Jvnes  L  Ferman,  Jr..  Carl  W.  Linden,  Jr.,  Lindei  Motors.  Inc.;  Pertormanoe  Motors,  hic  — — , 

Republic  Industries.  Inc.,  Powell  Motor  Co.,  Powel  Motor  Co -. 

GeraM  W.  Schwartz,  Hewtett-PacJtard  Company.  Hewlett-Packard  Company _. 

Yale-New  Haven  Health  Sennces  Corporation,  Greenwich  Health  Care  Sennces,  Inc.  Greenwich  HeaMh  Cere 

Services,  Inc „ _ _ ■■ 

Green  Equity  Investors.  II,  LP..  Hechinger  Company.  Hechinger  Compeny  .„ —. 

Green  Equity  Investors  II,  LP..  KMart  Corporation.  Builders  Square,  Inc _ - 

Outdoor  Systems.  Inc.,  Minnesota  Mining  and  Manufacturing  Company,  Nattonal  Advertising  Company — 

Societe  d'lnvestissement  Familiale.  Tarkett  AG,  Tarkett  AG  - - - 

American  Residential  Servnes,  Inc.  Robert  G.  Delto  Russo,  Del-Air  I  loatlng.  Air-ConditkNiing.  Refrigeratkm, 


Inc 


Reilly  Family  Limited  Partnership.  Outdoor  Systems,  Inc.,  National  Advertising  Company  

ABRY  Broadcast  Partners,  II.  LP..  Sinclair  Broadcast  Group,  Irx;.,  Sinclair  Bnsadcast  Group,  Inc  — 

Kelso  Investment  Associates  V,  LP..  2l8t  Century  Newspepers  Acquisition,  Inc..  21  st  Century  Newspapers 

Acquisition,  Inc  - : 

Warburg.  Pincus  Investors,  LP..  Vista  2000.  Inc,  Vista  2000,  IncVAssets _ :.'. 

GS  Capital  Partners  II,  LP.,  21st  Century  Newspepers  AcquisitMn,  Inc,  2l8l  Century  Newspepers  Aoquisitnn. 


Inc 


Tabacalera,  S.A..  Max  Rohr  Importer,  Inc.,  Max  Rohr  Importer,  Inc  — .>. 

Conrad  A.  Kairtta,  M.  Tom  Christoptier.  Kitty  Hawk,  Inc  ~_. 

M.  Tom  Christopher,  Conrad  A  Kalitta,  American  International  Airways,  Inc.,  Kalitta  Flying  ^... 

Tarkett  AG,  Soaete  d'lnvestissement  Familiaie,  Sommer  Allit)ert  SA  sutisidiaries ™. 

Societe  d'lnvestissement  Familiaie,  Tarkett  AG,  Tart<ett  AG _ 

Abtwtt  Laboratories.  Jotmson  &  Johnson,  Direct  Access  DiagrK>stKS  Divisnn 

Wireless  One  Network,  LP.,  Price  Communications  Corporatk>n,  Price  Communk:atk)ns  Corporatnn 

ITEQ,  Inc..  Astrotech  lntematk)nal  Corporation,  Astrotech  lntematk>nal  Corporation  

George  S.  Hotmeister.  Harper  Steel  Service  Center,  Inc,  Harper  Steel  Servk»  Center,  Inc 


PMNito. 


97-2974 
97-2981 
97-2991 
97-2995 
97-2999 
97-3000 
97-3003 
97-3008 
97-3000 
97-3010 
97-3012 
97-3014 
97-3018 
97-3019 
97-3022 
97-3023 
97-3020 

97-3030 
97-3032 
97-3033 
97-3034 

97-3035 
97-2749 
97-2602 
97-2860 
97-2996 
97-3016 
97-3036 
97-3040 
97-3042 
97-3049 
97-3051 
97-3064 
97-^3070 
97-3072 
97-3073 
97-3074 
97-3075 
97-3077 
97-3063 
97-3092 
97-3097 
97-2827 
97-2906 
97-2958 

97-3068 
97-2960 
97-2956 
97-2016 
97-3041 

97-3067 
97-3067 
97-3100 

97-2896 

97-2904 

97-2909 
97-2932 
97-2966 
97-2987 
97-3045 
97-3046 
97-3056 
97-3069 
97-3064 
97-3106 


O^e 
terminated 


06A)e/97 
06/06/97 
08A)e/97 
06/08/97 
08/08/97 
08/06/97 
08/06/97 
06/08/97 
06/08/97 
08A)8/97 
08/06/97 
06/08/97 
06/06/97 
06A)6/97 
06/06/97 
06/08/97 
08A)8/97 

06/08/97 

oexn/97 

06/06A7 
06/06/97 

06/06/97 
06/10^7 
06/10^7 
06/11/97 
08/11/97 
08/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
06/11/97 
08/11/97 
08/11/97 
06/11/97 
06/11/97 
08/11/97 
08/12/97 
08/12/97 
06/12/97 

08/12/97 
06/13/97 
06/13/97 
08/14/97 
06/14/97 

08/14/97 
08/14/97 
08/14/97 

08/15/97 
08/15/97 

06/15/97 
08/15/97 
08/15/97 
08/15/97 
08/15/97 
06/15/97 
06/15/97 
08/15/97 
06/15/97 
08/15/97 


TRANSACTIONS  GRANTED  EARLY  Terminatkdn  BETWEEN:  080497  AND  081597— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Anixter  International,  Inc.  Accu-Tech  Corporatkw,  /tecu-Tech  Corporatnn  

Gulf  Canada  Resources  Limited.  Stampeder  Exploration  Ltd..  Stampeder  Exptoratkni  IM  '..."!!!"""""""!" 

The  Dll  Group,  Inc.  intematkxial  Business  Machines  Corporalkm,  Intematkmal  Business  Machines  Coipora^ 

tton „ „ 

Credit  Suisse  Group,  Craig  O  McCaw,  Cable  Plus  Holding  Company  ..~Zi!!!I!!!iI™IZ!ZZ!mZ!!Z«!I 

Laidlaw  Inc.,  EmCare  Holdings.  Inc.,  EmCare  Holdings.  Inc "!'"" 

Vestar  Capital  Partners  111,  LP.  Russell-Stanley  Holdings,  Inc.,  Russeil-^anley  HokJings,  Fiic  

AlliedSignal.  Inc.,  Kns  Shah.  Litronic  Industries,  IncTKRDS,  Inc 

Estate  of  Charles  A.  Sammons.  Maria  DeSanto,  Santo  Tours  &  Travel.  Inc „ 


PMNNo. 


97-3111 
97-3112 

97-3115 
97-3116 
97-3118 
97-3125 
97-3132 
97-3141 


terminated 


06/15/97 
06/15/97 

06/15/97 
06/15/97 
06/15/97 
06/15/97 
06/15/97 
06/15/97 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Ckintact  Representatives. 
Federal  Trade  ComBiission,  Premei^ger 
Notification  office.  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
DoDaU  S.  dark. 
Secnstoiy. 

[FR  Doc  97-24247  Filed  9-11-97;  8:45  am] 
aauNQcooc  stso-oi-m 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tarmlnation  of  ttte  Waiting  Pariod 
Undar  ttia  Pran>argar  Notification 
Rulaa 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Impiovements  Act  of  1976,  requires 
persons  coolemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consiunmation  of  such  plans.  Section 


7A(bK2)  of  the  Act  pomits  the  agenciea, 
in  individual  cases,  to  terminate  »hl« 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  RegistR-. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Conunission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  081897  AND  082997 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Palne  Webber  Group,  Inc.  General  Electric  Company,  KkJder  Peadbody  &  Co  

Pentair.  Inc.,  General  Signal  Corporatk>n,  General  Signal  Group  Assets  

ABRY  Broadcast  Partners  II,  LP.,  Northeastern  Television  Investors,  LP..  Northeastern  Telev^ikm  Investors, 

Boyd  Gaming  Corporatton,  Robert  J.  GukJry,  Treasure  Chest  Casino.  LLC  !!!!."."!!!!!!1"!!!.ZZ™!!ZZ™!!™!! 

Royal  Bank  of  Canada,  Partners  Limited.  London  Insurance  Group  Inc 1..* 

General  Electnc  Company,  Tom  W.  Ward,  Data  Storage  Martceting.  Inc „.,.: 

Finanaal  HoWing  Corporation,  Natk>nsBank  Corporation,  NationsBank.  N.A . 

Sinclair  Broadcast  Group,  Inc.,  The  News  CorporatkKi  Umited.  HMI  Broadcasting  Coip  ..... .'.. „.,   _ 

Dyersburg  Corporation,  WestPoint  Stevens  Inc..  AIH  Inc 

The  Viscount  Rothermere,  The  Walt  Disney  Company,  Institutional  Investor,  Inc  ... .~.™Z" 

American  Business  Information,  Inc..  Acxiom  Corporation,  Pro  CD,  Inc  „ „. „ 

The  St.  Paul  Companies,  Inc.,  George  W.  Connell,  Rittenhouse  Financial  Services,  Inc „ '. 

Protective  Life  Corporation,  John  Alden  Financial  Corporation,  Weslem  Diversified  Life  Insurance  Company   " 

Abraham  D.  Gosman,  Santa  Anita  Realty  Enterprises,  Inc.,  Santa  Anita  Realty  Enterprises.  Inc .... 

FIRSTPLUS  Financial  Group.  Inc.,  G.  Elton  and  Doris  Todd,  Southern  Management  Corporation 

Austrialian  Natk)nal  Industries  Umited,  Von  Roll  HoWing,  Ltd.,  Excel  Mining  Mining  Systems,  Inc  

PBSJ  Corporation  (The),  Charles  T.  Jasper,  EH&A  Acquisitkxi,  Inc _ ■. 

PBSJ  Corporation  (The),  Everett  M.  Owen,  EHAA  Acquisition,  Inc ...Z"...~.. 

The  Bank  of  New  Yortc  Company,  Inc.,  Natk)nsbank  Corporation,  Nationsbank  Corporatton ZLZ". 

Oracle  Corporation,  Treasury  Sen/ices  Corporation,  Treasury  Services  Corporatkxi  

Latolaw  Inc..  EmCare  HoWings,  Inc.,  EmCare  HoWings,  Inc ."!."."- 

InterpuWk:  Group  of  Companies,  Inc..  Adier  Boschetto  Peebles  &  Partners  Inc.  Adier  Boedietto  Peebles  & 

Partners  Inc  ...'.... 

Tyco  International  Ltd.,  Keystone  Intemattonal,  Inc..  Keystone  IntemattonaJ.  Inc ™""™!!!!™™!!1~Z . 

Benesse  Corporatton.  Roger  O.  Walther,  ELS  Educattonal  Servtoes.  Inc „~ 

Tele-Communteations.  Inc.,  US  West,  Inc.,  King  Videocable  Company 

The  Bank  of  New  Yortc  Company.  Inc..  Wells  Fargo  and  Company,  Wells  Fargo  Bar*.  Nattonal  Assodatton  ..... 

GeraW  W.  Schwartz,  Triple  L  Partners,  L.P.,  GT  Automotive  Systems,  Inc „..„ 

Steriing  B.  McCall.  Jr.,  Group  1  Automotive,  Inc..  Group  1  Automotive,  Inc _ ."....".1". 

Robert  E.  Howard,  11,  Group  1  Automotive,  Inc..  Group  1  Automotive,  Inc 

PGAE  Corporatton,  Bechtel  Group,  Inc.,  U.S.  Operating  Services  Company;  U.S.  Generating  Co  :...'.""~J""" 

Menill  Lynch  &  Co.,  Inc..  Barclays  PLC,  Barclays  Gtobal  Investors,  N.A „.„_-«. 

SunAmerica  Inc.,  Financial  Senrice  Corporatton,  Financial  Servtoe  Corporatton 

Compagnto  Generate  des  Establissements  Mtoheiin,  Kokoku  Steel  Wire  Ltd..  Kokoku  Steel  Cord  Corporatton  .. 


PMNNa 


97-3133 
97-2913 


Date  termi- 
nated 


06/18/97 
08/1d«7 


97-2951 

08/19^97 

97-2963 

08/19/97 

97-2969 

08/19/97 

97-3015 

06/19/97 

97-3039 

08/19/97 

97-3105 

08/1 9«7 

97-2919 

06/20/97 

97-3027 

08/20/97 

97-3120 

08«V97 

97-3122 

08/20/97 

97-3126 

06/20/97 

97-3135 

08/20«7 

97-3137 

08/20/97 

97-3145 

08/20/97 

97-3161 

{)8/20/97 

97-3162 

08/20/97 

97-2577 

08/21/97 

97-3057 

06/21/97 

97-3118 

06^21/97 

97-3119 

08A21/97 

97-2546 

08/21/97 

97-2960 

08/22/97 

97-2962 

08«2«7 

97-3064 

08/22/97 

97-3081 

08/22/97 

97-3098 

06/22/97 

97-3099 

0802/97 

97-3113 

06/22/97 

97-3143 

08/22/97 

97-3147 

08C2«7 

97-3155 

08/22/97 
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Transactions  Granted  Early  Termination  Between:  081897  and  082997— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  nanoe  o(  acquired  entity 


Seagate  Technotogy,  Inc.,  James  K.  Baker  and  Janet  M.  Baker.  Dragon  Systems.  Inc  __ 

Simsmetal  Limited  (an  Australian  company),  B.  David  Peck,  Peck  Iron  &  Metal  Company,  Inc  _ 

Partners  HealthCare  System,  Inc..  South  Shore  Health  and  Educational  Corporatkxi.  South  Shore  HoaHh  and 

Educational  Corporation - 

Shaw  Industnes.  Ltd.  (a  CanatSan  company).  Dresser  Industries,  Inc.,  Bredero-Shaw.  Inc 

Columtxa/HCA  Healthcare  Corporation,  Bethany  Medical  Center,  Bethany  Medical  Center  and  Medical  HoJd- 

ings,  Irx:  - ~~..— — ~.~ — . . _~._ 

Dover  Corporation,  Roy  G.  GuUberg,  Preaco  Turtjine  Services,  Inc ~— 

Roy  G.  Gullt)erg,  Jr.,  Dover  Corporation,  Dover  Corporation  ~...... 

Questor  Partners  Fund,  LP.,  KSM  AcqutsrtKin  Company.  L.P..  Simplicity  Manufacturing.  Inc 

Gordon  B.  Lankton,  D-J.  Inc.,  D-nI,  Inc 

W.  Marvin  Rush,  Stewart  &  Stevenson  Services.  Inc..  C.  Jim  Stewart  &  Stevenson,  Inc  

Buriington  Resources  Inc.,  Resources  Inc..  The  LooiSana  Land  and  Expkxatkjn  Company.  The  Louisiana 

Land  and  Exploration  Company 

Atlantic  Energy,  Inc.,  Delmarva  Power*  Light  Company,  Deimarva  Power  &  Light  Company  .^ 

Delmarva  Power  &  Light  Company,  Atlantic  Energy,  Inc.,  Atlanfic  Energy,  Inc  ^..._. — — .- 

MA.  Hanna  Company,  Harwick  Chemical  Corporation,  Haronck  Chemtcal  Corporation  

Bayer  AG,  E.I.  du  Pont  de  Nemours  &  Company,  E.I.  du  Pont  de  Nemours  A  Company  ..._,^ ^ 

CareGroup,  Inc.,  Care  New  England  Health  System,  Care  New  England  Health  System  

AAA  Mid  Attanttc  Inc.,  The  American  Automobie  Association,  Inc,  The  Potomac  Division 

Integrated  Health  Services,  Inc.,  BankAmenca  Corporation,  Home  Technotogy  Healhtcare,  Inc 

Forts  AG  S>.  (a  Belgian  company),  1890  North  Star,  Ltd.,  Insureco.  Inc  _ _ 

MicroAge,  Inc.,  Leo  James  Russell,  Pride  Technotogies.  Inc 

Leo  James  Russell,  MicroAge,  Inc.,  MicroAge,  Inc 

Frontenac  VII  Limited  Partnership,  Applause  Enterprises,  Inc..  Applause  Enterprises.  Inc 

Donakj  C.  Mealy,  Charies  Whitehead,  Cook-Whrtehead  Ford,  Inc . 

Fortis  AMEV  N.V.,  1890  North  Star  Ltd.,  Insureco  Incorporated  

Evergreen  Media  Corporatton,  Deseret  Management  Corporation.  BonneviMe  tntemattonal  Corporation 

Summit  Ventures  IV.  LP,  Marc  Hamon,  Netcom  Systems,  Inc  

Deseret  Management  Corporation,  Evergreen  Media  Corporation,  Evergreen  Media  Corporation  

MBR  Associates.  LP.,  St.  Louis  Lithographing  Company,  St.  Louis  Lithographing  Company 

Sumner  M.  Redstone,  Cox  Enterprises,  Inc..  Cox  Broadcasting.  Inc  - 

Knightsbridge  Capital  Fund  I.  LP.,  ACO  Brokerage  HoMings  Corporatton.  ACO  Brokerage  HoWings  Corpora- 


tion 


Phoenix  Home  Life  Mutual  Insurance  Company.  Pasadena  Capital  Corporation.  Pasadena  Capital  Corporation 

Watsco,  Inc.,  Trek  Corporation,  Baker  Distributing  Company 

CRH  pto,  CPM  Development  Corporation,  CPM  Development  Corporation », 

Reinhard  Mohn  (Mr.),  Devon  Group,  Inc.,  Graftek  Press,  Inc . 

Welsh.  Carson,  Anderson  &  Stowe,  VII,  LP.,  Millard  E.  Monis.  AMERISAFE.  Inc  - ~ ~ 

MedPartners.  Inc.,  Taltwrt  Medical  Management  HoWings  Corporatkxi.  Tatoert  Medteal  Management  HoWings 

Corporatton  

Reed  Intemattonal  P.L.C.,  The  Walt  Disney  Company,  Chilton  HoWing  Company,  Inc.,  Chilton  Media.  Inc  

Elsevier  NV.  The  Walt  Disney  Company,  Chilton  HoWing  Company.  Inc..  Chilton  Media.  Inc 

Cisco  Systems.  Inc.,  Integrated  Nehiwrk  Corporation,  a  newty-forrned  subsidiary  

MBC  Associates.  LP.  CMG  Health,  Inc..  CMG  Health,  Inc 

Capstone  Pharmacy  Services,  Inc.,  Beverty  Enterprises.  Inc.,  Beverly  Enterprises,  inc  ». — ~..... 

Lonnle  C.  Pool,  Jr.,  Browning-Ferris  Industries,  Inc..  Browning-Ferris  Industries  of  South  Atlantic,  kw 

PPG  Industries,  Inc.,  Alan  J.  Reid.  Man-Gill  Chemical  Company 

Electronic  Data  Systems  Corporation,  Neodata  Corporatton,  Neodata  Corporation ~^ — .... — . 

Fine  Host  Corporation,  William  J.  Benzick,  Best,  Inc _ — .-.._.«. — 

Apolto  Investnient  Fund  III.  LP.,  Natkjnal  Realty  Tmst,  National  Realty  Trust ~. 

Equilease  Hokjing  Corp..  PtoetHe  l-toWings,  Inc.,  Fiberite  HoWings,  Inc  

Omniquip  International,  Inc.,  Figgie  Intemattonal,  Inc.,  Snorkel  Division  of  FIggie  Intemattonai.  Inc 

Cidade(jCommunicatkx»s  Corporatton,  Richard  C.  Dean.  Maranatha  Broadcasting  Co.,  Inc _ 

Beverly  Enterprises,  Inc.,  William  W.  and  Diana  J.  Conley,  Quad  C  Health  Care  Centers  -.. 

Hicks.  Muse.  Tate  &  Furst  Equity  (or)  Evergreen  Media  Corp.  Robert  D.  Greenlee.  Ever  Green  Wireless  LLC 

Mark  S.  Crossen,  Whole  Foods  Mari<et.  Inc.,  Whole  Foods  Martlet,  Inc ~ 

f'atkjnsBanc  Corporation.  Marc  Hamon,  Netcom  Systems,  Inc  ~. . — . 

Smiths  Industnes  pic,  Grasetjy  pic,  Graseby  pic — -™.„... . ™ ™. 

General  Electric  Company,  West  Rents,  Inc.,  West  Rents,  Inc _ 

Apolio  Investment  Fund  III,  L.P.,  NRT  Incorporated.  NRT  Incorporated  

P.T.  Prasidha,  Pasqua,  Inc.,  Pasqua.  Inc -r 

Horiba  Ltd.  (a  Japanese  conripany),  Instnjments.  SX  (a  French  company).  Insliuments.  SA  (a  French  oom- 


PMNNO. 


pany) 


P.T.  PrasWha,  The  Coffee  Station,  Inc.,  The  Coffee  Statton,  Inc  

Sisters  of  ProviderKe.  Sacred  Heart  Province.  PeaceHealth,  SetectCare  Health  Plans 

PeaceHeatth,  Sisters  of  Providence,  Sacred  Heart  Province.  ProvWence  Plan  Partners _. 

Sumner  M.  Redstone,  General  Electnc  Company,  KPWB-TV,  Channel  31  _ 

General  Electric  Company,  Harry  J.  Pappas,  Pappas  Telecasting  Companies  

Mrtsubishi  Estate  Co.,  Ltd..  The  Prudential  Insurance  Company  of  America.  Premisys  Real  Estate  Sennces, 


97-3165 
97-3169 

97-3171 
97-3179 

97-3186 
97-3190 
97-3191 
97-3101 
97-3209 
97-3213 

97-2979 
97-2117 


97-3011 
97-3093 
97-3110 
97-3117 
97-3124 
97-3146 
97-3152 
97-3153 
97-3157 
97-3164 
97-3166 
97-3170 
97-3172 
97-3187 
97-3192 
97-3199 

97-3203 
97-3205 
97-3206 
97-3216 
97-3219 
97-3220 


Date  termi- 
nated 


08/22/97 
08/22«7 

08/22/97 
08/22/97 

08/22/97 
08/22/97 
08/22/97 
08/22/97 
08/22/97 
08/24/97 

08/25/97 
08/25/97 


08/25/97 
08/25/97 
08/25/97 
08/25/97 
08/25«7 
06/25/97 
08C5/97 
08/25«7 
08/25/97 
08/25/97 
08i^5«7 
08/25/97 
08/25/97 
08/25/97 
08/25«7 
08/25/97 

08C5«7 
08/25/97 
08/25/97 
08/25/97 
08/25/97 
0a/2b/97 


97-3236 

08/25/97 

97-2717 

08/26«7 

97-2718 

08/26«7 

97-3013 

08/26/97 

97-3017 

08/26«7 

97-3037 

08/26/97 

97-3078 

08/26/97 

97-3086 

08/26/97 

97-3140 

08/26«7 

97-3149 

08/26/97 

97-3194 

08/26/97 

97-2135 

08/27/97 

97-3038 

08/27/97 

97-3043 

08/27/97 

97-«)71 

08/27/97 

97-3106 

08/27/97 

97-3107 

08C7/97 

97-3173 

08/27/97 

97-3181 

08/27/97 

97-3188 

08/27/97 

97-3202 

08/27/97 

97-3227 

08«7/97 

97-3229 

08/27/97 

97-3237 

08C7/97 

97-3248 

08/27/97 

97-3249 

08/27/97 

97-3103 

08/28/97 

97-3104 

08/28/97 

97-3121 

08/28/97 

TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  081897  AND  082997— Continued 


Name  o(  acquiring  person,  name  of  acquired  person,  neme  of  acx|uired  entity 


Lee  Enterprises,  Incorporated,  The  Walt  Disney  Conpany.  Southern  IMtti  Media.  Inc  .. 

Jeffrey  J.  Steiner,  Tet-Save  HoWings,  Inc.,  Tel-Save  HoWings.  Inc  

O.  Brulon  Smith,  Phil  M.  Gandy.  Jr.,  Lake  Norman  Dodge,  Inc  

360  Communkattons  Company.  360  Communcatkjns  Company,  Susquehanna  Ceiluiar  Commui^cai^ 

ited  Partnership  _ _ _ __ 

Clayton,  Dubilier  &  Rkse  Fund  V  Limited  Partnership.  iW  Cofpoiraiai,  HT  irt^^ 

AMF  Holdings,  Inc.,  Conbow  Corporatton.  Conbow  Corporatkyi „ _ „ „ _ 

Schlumberger  Umited,  Interactive  Video  Systems,  Inc..  Interactive  Video  Systems.  Irtc  I!ilZ~ 

Questor  Partners  Fund,  L.P..  Zell/Chilmark  Fund.  L.P..  Schwinn  Cycling  &  Fitness  Inc ....L.Z 

BankBoston  Corporation,  PepsiCo,  Inc.,  DAngetos  Sandwch  Shops,  Inc ...^ '''""""" 

Big  rlower  Press  Holdings,  Inc.,  Gamma  One,  Inc.,  Gamma  One,  Inc .1 "~~ 

'  Sun  Healthcare  Group,  Inc..  Regency  Health  Services,  Inc.,  Regency  Health  Sennces.  Inc  _..Z!!!Z 

InterpuWk:  Group  of  Companies,  Inc.,  James  R.  McManus,  Marketing  Corporatkxi  of  America  &  Lee  HI.  Inc  ... 

Westgate  Intematkxial  Limited,  Grant  Geophyskxal.  Inc..  Grant  Geophyscal,  Inc 

ENwtt  Associates,  LP.,  Grant  Geophyskal.  Inc..  Grant  Geophysnal.  Inc  ..:.„ ^ i.!!!!"™!!,."!!!™!!!" 

STERIS  Corporatkxi,  Isomedix  Inc..  Isomedix  Inc , 

Clear  Channel  Communeatkxis,  Inc.,  Lowell  W.  Paxson,  Paxson  Communkatkxis  Corpor^kxi;  L  Paxsori.  iric 
Joseph  M.  ReW,  American  Radto  Systems  Corporation  ("ARS").  ARS  and  Amerk:an  Radto  Systems 

Corp. 

Gtobal  DiractMail  Corp.  Marie  L  and  Joyce  J.  RunWe.  Infotel.  Inc „ > ; 

American  Radk)  Systems  Corporatkxi,  H.F.  Lenfest,  Suburban  Cable  TV  Co.  Inc 2.. 

American  Radio  Systems  Corixxatkxi,  Tele-Communicatk)ns,  Inc.,  SutxjrtMui  Cable  TV  Co.  inc  ...'Z.~.. 

Sumner  M.  Redstone,  General  Electric  Company,  General  Electric  Company ""...^.~ 

IMC  Gtobal  Inc.,  Freeport-McMoRan,  Inc.,  Freeport-McMoRan,  Inc  

Unisource  WoridwWe,  Inc.,  Chemed  Corporatkxi,  National  Sanitary  Supply  Company...  ™ZZ!!™"L.."I.™! 

AlUedSignal  Inc..  Atoe  HoWing  Company,  Shenango  Incorporated  

The  Clayton  &  Dubilier  Private  Equity  Fund  IV  LP.  Daniel  H.  Yergin,  Cambridge  Enevgy  Research  AssodatM, 

Inc.;  CamtxWge  ._ ^ ^ ^_,_ 

Jordan  Industnes.  Inc..  Timothy  J.  Gooding.  Engineered  Endeavora,  Inf  "~!I....""™1~  ™!..."!!~™IZ™ZZ^ 

Fortune  Brands,  Inc.,  May  Tag  &  Label  Corp.,  May  Tag  &  Label  Corp . !™"™ 

Leggett  &  Piatt,  Incorporated,  Fateon  Products,  Incorporated,  Hodges  Divisibn Z"™....!"!;!Z!1"! 


PUHNo. 


97-3134 
97-3148 
97-3150 

97-3156 
97-3168 
97-3180 
97-3204 
97-3207 
97-3225 
97-3226 
97-3238 
97-«40 
97-3241 
97-3242 
97-3250 
97-2637 


97-3154 
97-3184 
97-3185 
97-3222 
97-3244 
97-3251 
97-3254 

97-3257 
97-3271 
97-3273 
97-3277 


Dale  temiH 


08/28/97 
08/28/97 
08/28/97 

08/28/97 
08/28/97 
08/28/97 
08/28/97 
08/28/97 
08/26/97 
08/28/97 
08/28/97 
08/28/97 
08/28/97 
08A28/97 
08/28/97 
08/29/97 


08/29/97 
08/29/97 
08/28/97 
08/29/97 
08/29/97 
06/29^7 
08/29^7 

08/29/97 
d8/29/97 
06/29/97 
06/29/97 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretiuy. 

IFR  Doc.  97-24248  Filed  9-11-97;  8:45  am] 
MLUNQ  OOOe  STBe^-M 


GENERAL  ACCOUNTING  OFRCE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  0£Bce. 
ACTION:  Notice  of  September  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  aniended, 
notice  is  hereby  given  that  the  Federal 
Accoimting  Standards  Advisory  Board 
will  meet  on  Friday,  September  26, 
1997,  from  9:00  a.m.  to  4:00  p.m.  in 
Room  2N30  (not  7C13)  of  the  General 
Accounting  Office  building,  441  G  St, 
N. W. .  Washington.  D.C 


The  purpose  of  the  meeting  is  to 
discuss  the  following  issues:  (1)  Social 
Insiuance;  (2)  deferral  of  the 
implementation  of  the  Managerial  Cost 
Accounting  Standard;  (3)  amenddiMit  of 
the  Property,  Plant,  and  Equipment 
(PP&£)  Standard;  and  (4)  Management's 
Discussion  and  Analysis  (MD&A). 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  N.W.,  Room  3B18,  Washington. 
D.C.  20548.  or  call  (202)  512-7350. 

Anthority:  Federal  Advisory  Committee 
Act  Pub.  L.  No.  92-463.  Section  10(a)(2).  86 
Stat  770.  774  (1972)  (cunent  ver^n  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CER 
101-6.1015  (1990). 

Dated:  September  8. 1997. 
Wendy  M.  ComM, 
Executive  Director. 
[FR  Doc.  97-2418(7^ iled  9-11-97;  8:45  am) 

BILLMG  CODE  1«1»-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  Board  on  Wslfars  indicators 
Meeting 

AGENCY:  Advisory  Board  on  Welfare 
Indicators,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
foiulh  meeting  of  the  Advisory  Board  on 
Welfare  Indicators.  This  notice  also 
describes  the  functions  of  the  Advisory 
Board.  Notice  of  this  meeting  is  required 
imder  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportxmity  to  attend. 
DATE  AND  TIME:  September  25, 1997. 
10:00  a.m.  to  4:00  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building,  Room  405A,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
McCormick,  Department  of  Health  and 
Human  Services,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation — 
Himian  Services  Policy,  200 
Independence  Ave.,  SW..  Washington. 
DC  20201.  Telephone:  (202)  690-5880: 
FAX:  (202)  690-6562. 
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WPTLaKNTARY  mronmiroH:  The 
Advisory  Board  on  Welfue  Indicators 
was  established  by  Subtitle  D,  section 
232  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103-432). 
The  duties  of  the  Advisory  Board 
iix:lude  (A)  providing  advice  and 
recommendations  to  the  Secretary  of 
Health  and  Human  Services  on  the 
development  of  indicators  of  the  rate  at 
which  and.  to  the  extent  feasible,  the 
degree  to  which,  families  depend  en 
income  from  wetfoure  programs  and  the 
duratioD  of  weUue  receipt  and  (B) 
providing  advice  on  the  development 
and  presentation  of  annual  welfisre 
indicators  reports  to  the  Congress 
required  by  the  Social  Security  Act 
Amendments  of  1994. 

The  meeting  of  the  Advisory  Board  is 
open  to  the  public.  The  agenda  for  the 
September  25  meeting  includes 
discussion  of  the  first  annual  welfare 
indicators  report  to  Congress.  The  report 
«viil  include  analysis  of  families  and 
individuals  receiving  assistance  under 
means-tested  benefit  programs  under 
part  A  of  title  IV  of  the  Social  Security 
Act,  the  Food  Stamp  Act  of  1977.  and 
title  XVI  of  the  Social  Security  Act.  or 
as  general  assistance  under  programs 
administered  by  state  and  local 
governments.  At  a  minimum,  the  report 
is  required  to  set  forth  indicators  of  the 
rate  at  which  and,  to  the  extent  feasible, 
the  degree  to  which,  families  depend  on 
income  from  welfare  programs  and  the 
duration  of  receipt;  trends  in  indicators; 
predictors  of  welfare  receipt;  the  causes 
of  welfare  receipt;  and  patterns  of 
multiple  program  receipt.  A  final 
agenda  will  be  available  fiom  the  office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation — Hiunan  Services  Policy 
on  September  19, 1997. 

Records  will  be  kept  of  the  Advisory 
Board  proceedings,  and  will  be  available 
for  public  inspection  at  offices  of  the 
.\ssistant  Secretary  for  Planning  and 
Evaluation — Human  Services  Policy, 
200  Independence  Avenue,  S.W.,  room 
404-E.  Washington.  D.C.  20201  between 
the  hours  of  9:00  a.m.-5:00  p.m.. 

Dated:  September  8,  1997.     .  ; 

Patricia  Rnggles. 

Deputy  Assistant  Secretary  for  Human 
Services  Policy,  ASPE. 

(FR  Doc.  97-24205  Filed  9-11-97;  8:45  am] 
MUJM  COOE  41SO-04-P 


OCPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


FaodandOnig 
Advisory  CwnMMi 


Mi««o: 


r:  Food  and  Drug  Admiaiatration. 
HHS. 
action:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
joint  meeting  of  the  Nionprescription 
Drugs  Advisory  Coaunittee  and  the 
Pulmoaary-Allargy  Drugs  Advisory 
Committee  scheduled  for  September  19. 
1997.  The  meeting  was  announced  in 
the  Fednral  Ragfelar  of  August  14. 1997 
(62  FR  43539). 


POR  FUnTHEfl  MPOMtAHON  CONTACT: 

Andera  C.  ^4eal  or  Leander  B.  Madoo. 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration  5600  Fishers  Lane. 
Rockville,  MB  20857,  301^t43-5455.  or 
call  the  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  codes  12541  and  12545. 

Dated:  September  9, 1997. 
Michael  A.  Friadmaa, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-24275  Filed  9-9-97;  3:19  pm] 
■ajjMO  ooaa  4n»  >i  m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Financing  Administration 

(MB-11S-N] 
RIN0938-A123 

State  Children's  Health  insuranoa 
Program;  Reserved  Allotments  to 
States  for  Rscal  Year  1996;  Enhanced 
Federal  Medical  Assistance 


AOaiCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  provides  advance 
notification  of  the  reserved  fiscal  year 
(FY)  1998  State  allotments  available  to 
provide  Federal  funding  to  individual 
States,  Commonwealths,  and  Territories 
for  expenditiues  in  the  new  State 
Children's  Health  Insuiance  Program 
established  under  tide  XXI  of  the  Social 
Security  Act.  The  notice  also  describes 
the  metiiodology  and  process  that  HCFA 
used  to  determine  these  reserved 
allotments  in  accordance  with  section 
2104  of  the  Act  These  reserved  State 


allotments  are  estimates  of  States'  FY 
1998  tide  XXI  allotraenta.  assuming  that 
each  State  wrere  to  submit,  and  receive 
approval  for,  a  State  child  health  plan. 
UndWtide  XXI  the  amount  of  a  State's 
alloSnent  far  a  fiscal  year  is  available  far 
3  years  for  States  with  approved  child 
health  plans. 

This  notice  also  specifies  the 
enhanced  Federal  medical  assistance 
(Mrcentages  (FMAP)  for  child  health 
assistance  provided  under  Titfe  XXI  for 
fiscal  year  1996. 

Established  by  section  4901  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33).  the  State  Children's  Health 
Insurance  Program  will  provide  Federal 
matching  funda  to  States  to  initiate  and 
expand  health  insuiance  coverage  to 
uninsured,  low-income  children. 

Copies:  To  order  copies  of  the  Federal 
RigiilfT  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
37194.  Pittsburgh,  FA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payabfe  tp  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  alto  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
doctunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  W^JS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  Strauss,  (410)  786-2019. 

SUPPLEMENTARY  MFORMATION: 

L  General  Background  on  New 
Legislation 

Section  4901  of  the  Balanced  Budget 
Act  of  1997  (BBA,  Pub.  L.  105-33, 


signed  into  law  on  August  5,  1997), 
amended  the  Social  Security  Act  (the 
Act)  to  add  a  new  tide  XXI.  Under  tide 
XXI,  a  new  State  Children's  Health 
Insurance  Program  is  established  to 
assist  State  efforts  to  initiate  and  expand 
child  health  assistance  to  uninsured, 
low-income  children.  Under  the 
program,  child  health  assistance  is  to  be 
provided  primarily  for  obtaining  health 
benefits  coverage  through  (1)  Providing 
coverage  that  meets  requirements 
specified  in  the  law  under  section  2103 
of  the  Act;  or  (2)  expanding  coverage 
under  the  State's  Medicaid  plan  under 
title  XIX  of  the  Act;  or  (3)  a  combination 
of  both. 

In  order  to  be  eligible  for  Federal 
matching  funds  under  the  State 
Children's  Health  Insurance  Program, 
States  must  submit  to  the  Secretary,  and 
receive  approval  for.  a  State  child  health 
plan  that  describes  how  the  State 
intends  to  use  the  funds  provided  under 
tide  XXI.  The  plan  must  meet  certain 
criteria  specified  in  the  statute,  which 
include  benefit  packages,  eligibility 
standards  and  methodologies,  coverage 
requirements,  basic  and  additional 
services  offered,  strategic  objectives  and 
performance  goals,  plan  administration, 
and  evaluations. 

The  law  limits  the  total  amount  of 
Federal  funds  for  the  State  Children's 
Health  Insurance  Program  and  specifies 
the  formula  that  is  to  be  used  to 
determine  an  allotment  for  each  State 
from  this  total  amoimt,  as  described 
under  section  m  of  this  notice. 

n.  Purpoae  of  This  Notice 

We  are  issuing  this  notice  to  provide 
advance  notification  to  States, 
Commonwealths,  and  Territories  of  the 
reserved  allotments  that  will  be 
available  to  them  for  FY  1998  for  child 
health  insurance  expenditures  if  they 
choose  to  establish  a  State  Children's 
Health  Insurance  Program  under  an 
approved  State  child  health  plan  under 
tide  XXI  of  the  Act,  or  to  claim  an 
enhanced  FMAP  rate  for  certain 
Medicaid  expenditures  under  tide  XDC 
of  the  Act  as  specified  in  title  XXI. 
States,  Commonwealths,  and  Territories 
may  submit  State  child  health  plans  to  - 
HCFA  for  approval,  to  be  effective  as 
early  as  October  1, 1997.  We  believe  that 
this  notification  is  necessary  to  enable 
States,  Commonwealths,  and  Territories 
to  conduct  advance  planning  and 
budgeting. 

Section  2104(b)  of  the  Act  indicates 
that  "the  Secretary  shall  allot  to  each 
State*  •  •  with  a  State  child  healdi 
plan  approved  under  this  tide."  We 
believe  that  this  language  requires  States 
to  have  an  approved  State  child  health 
plan  for  the  fiscal  year  in  order  for  the 


Secretary  to  provide  a  final  allotment  to 
that  State  for  that  fiscal  year.  We  believe 
that  if  a  State  does  not  have  an  approved 
State  child  health  plan  for  that  fiscal 
year,  the  amount  of  that  State's  reserved 
allotment  woidd  be  unavailable  to  that 
State  and  would  be  included  in  the  final 
allotments  for  States  with  approved 
child  health  plans. 

The  reserved  allotment  amounts  m 
this  notice  were  determined  by 
application  of  the  formula  specified  in 
title  XXI  of  the  Act  and  described  in 
detail  in  section  III  of  this  notice.  Final 
allotments  for  each  State  will  be 
determined  in  accordance  with  statutory 
requirements;  we  plan  to  issue  a  notice 
of  proposed  rulemaking  as  soon  as 
possible  on  the  requirements  for  the 
allotment  and  payment  process  imder 
tide  XXI.  Although  final  allotments 
have  not  been  determined,  under 
section  2105(e).  we  have  authority  to 
make  ongoing  payments  based  on 
advance  estimates  of  allowable 
expenditures.  At  this  time,  we  intend  to 
make  advance  pajrments  to  States  with 
approval  health  plans  based  on  these 
reserved  allotments.  All  issues  related  to 
the  allotment  and  paymmt  process, 
however,  will  lie  open  for  public 
comment  as  part  of  the  rulemaking 
process. 

m.  Methodology  for  Determining 
Reaenred  AllotmoitB  for  States, 
Commonwealths,  and  Territories 

This  notice  specifies  in  Table  I  imder 
section  rv  the  reserved  FY  1998 
allotments  that  would  be  available  to 
individual  States,  Commonwealths,  and 
Territories  for  child  health  assistance 
expenditiires  under  approved  State 
child  health  plans,  assuming  that  each 
State,  Commonwealth,  or  Territory 
qualifies  for  such  an  allotment  We  have 
applied  the  applicable  statutory  formula 
specified  in  section  2104  of  the  Act  in 
determining  the  reserved  allotments  for 
FY  1998,  as  discussed  below. 

Section  2104(a)  of  tide  XXI  provides 
that,  for  purposes  of  providing 
allotments  to  the  50  States  and  the 
District  of  Columbia,  the  following 
amounts  are  appropriated:  $4,275 
billion  for  each  FY  1998  through  2001; 
$3.15  billion  for  each  FY  2002  through 
2004;  $4.05  billion  for  each  FY  2005 
through  2006  and  $5  billion  for  FY 
2007.  However,  under  section  2104(c)  of 
the  Act,  0.25  percent  of  the  total  amount 
appropriated  each  year  is  available  for 
allotment  to  the  Territories  and 
Commonwealths  of  Paerto  Rico.  Guam, 
the  Virgin  Islands,  American  Samoa, 
and  the  Northern  Mariana  Islands.  TTus 
total  amount  is  allotted  among  the 
Commonwealths  and  the  Territories 
according  to  the  following  percentages: 


Puerto  Rico,  91.6  percent;  Guam.  3.5 
percent;  the  Virgin  Islands,  2.6  percent; 
American  Samoa,  1.2  percent;  and  the 
Northern  Mariana  Islands.  1.1  percent 

Further,  under  sections  4921  and 
4922  of  the  BBA,  the  total  allotinent 
available  to  the  50  States  and  the 
District  of  Columbia  is  reduced  by  an 
additional  total  of  $60,000,000; 
$30,000,000  each  for  a  special  diabetes 
research  program  for  Type  I  diabetes 
and  special  diabetes  programs  for 
Indians.  The  diabetes  programs  are 
funded^from  FY  1998  through  FY  2002 
only. 

The  total  amoimt  of  the  allotment 
available  for  the  50  States  and  the 
District  of  Columbia  for  FY  1998  was 
determined  in  accordance  with  the 
following  formula: 

AtA=S2|0«(«)  —  T2l04(c)  —  D492l~  D4*22 

ATA=Total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year. 
S2io4(a)=Total  apiHopriation  for  the  fiscal 
year  indicated  in  section  2104(a)of  the 
Act.  For  FY  1998,  this  is 
$4,275,000,000. 
T2io4(c)=Total  amoimt  available  for 
allotment  for  the  Commonwealths  and 
Territories;  determined  under  section 
2104(c)  of  the  Act  as  0.25  percent  of 
the  total  appropriation  for  the  50 
States  and  die  District  of  Columbia. 
For  FY  1998,  this  is: 
.O025x$4.275,0O0,0OO=$10.687.500 
D492 1 3  Amount  of  grant  for  research 
regarding  Type  I  Diabetes  under 
section  4921  of  the  BBA.  This  is 
$30XX)0,000  for  FYs  1998  through 
2002. 
D4922= Amount  of  grant  for  diabetes 
programs  for  Indians  under  section 
4922  of  the  BBA.  This  is 
$30,000,000  for  FYs  1998  through 
2002. 

Therefore,  for  FY  1998  the  total 
amount  available  for  allotment  to  the  50 
States  and  the  District  of  Columbia  is 
$4,204,312,500.  This  was  determined  as 
follows: 

ATA($4,204.312,500)=S2104(a) 
($4.275.000.000)— T2io4(c) 
($10.687,500)— Dw,  ($30,000,000) 
— D«922($30,000.000) 

The  total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  is  allotted  to  each 
State  with  a  child  health  plan  approved 
under  tiUe  XXI  based  on  the  formula 
indicated  at  section  2104(b)(1)  of  the 
Act.  The  fiscal  year  allotment  for  each 
State  with  an  approved  child  health 
plan  is  determined  on  the  basis  of  the 
product  of  two  factors,  the  Number  of 
Children  and  the  State  Cost  Factor,  for 
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each  State  divided  by  the  sum  of  these 
products  over  all  States. 

For  FYs  1998  through  2000,  the  first 
factor,  the  Number  of  Children,  is  based 
only  on  the  total  number  of  low-income, 
uninsured  children  in  the  State.  For  FY 
2001  only,  the  Number  of  Children  is 
calculated  as  the  sum  of  75  percent  of 
the  low-income,  uninsured  children  in 
the  State,  and  25  percent  of  the  number 
of  low-income  children  in  the  State.  For 
FY  2002  and  succeeding  years  through 
FY  2007,  the  Number  of  Children  is 
calculated  as  the  sum  of  50  percent  of 
the  low-income,  uninsured  children  in 
the  State,  and  50  percent  of  the  nun^r 
of  low-income  in  the  State. 

For  FY  1996  the  Number  of  Children 
for  each  State  (provided  in  thousands) 
was  determined  and  provided  by  the 
Bureau  of  the  Census  based  on  the 
arithmetic  average  of  the  number  of  low- 
income  children  and  low-income 
children  with  no  health  insurance  as 
calcidated  from  the  three  most  recent 
March  supplements  to  the  Current 
Population  Survey  (1994. 1995,  and 
1996)  prior  to  FY  1998.  Because  of  time 
constraints  we  are  using  Bureau  of 
Census  data  obtained  prior  to  September 
1, 1997.  These  data  refer  to  information 
for  calendar  years  1993, 1994,  and  1995, 
respectively,  and  represent  the  number 
of  people  in  each  State  under  19  years 
of  age  whose  family  income  is  at  or 
below  200  percent  of  the  poverty 
threshold  appropriate  for  that  family, 
and  who  are  not  reported  to  be  covered 
by  health  ins\irance.  The  Number  of 
Qiildron  for  each  State  was  developed 
by  the  Btireau  of  the  Census  based  on 
the  standard  methodology  used  to 
determine  official  poverty  status  and 
uninsured  status  in  their  annual  Current 
Population  Reports  on  these  topics.  As 
part  of  a  continuing  formal  process 
between  HCFA  and  the  Bureau  of  the 
Census,  each  fiscal  year  HCFA  will 
obtain  such  Number  of  Children  data 
'  officially  from  the  Bureau  of  the  Census. 

The  second  factor,  the  State  Cost 
Factor,  yt^  based  on  annual  average 
wages  in  the  health  services  industry  in 
the  State.  The  SUte  Cost  Factor  for  a 
State  is  equal  to  the  sum  of:  .15  and  .65 
miiltiplied  by  the  ratio  of  the  aimual 
average  wages  in  the  health  industry  per 
employee  for  the  State  to  the  annual 
wages  per  employee  in  the  health 
industry  for  the  50  States  and  the 
District  of  Columbia.  The  State  Cost 
Factor  for  each  State  was  calculated 
based  on  such  wage  data  for  each  State 
as  reported,  determined,  and  provided 
to  HCFA  by  the  Bureau  of  Labor 
Statistics  (BLS)  in  the  Department  of 
Labor  for  each  of  the  most  recent  3  years 
before  the  beginning  of  the  fiscal  year. 
Because  of  time  constraints  we  are  using 


BLS  data  obtained  prior  to  September  1, 
1997. 

The  average  of  wages  per  employee 
for  the  50  States  and  the  District  of 
Columbia  was  calculated  by  HCFA 
directly  from  the  State  specific  data  for 
each  State  provided  by  the  BLS.  This 
was  necessary  because  BLS  suppressed 
certain  State  specific  data  in  providing 
HCFA  with  the  State  specific  average 
wages  per  health  services  industry 
employee.  BLS  is  required  to  suppress 
such  data  under  the  Privacy  Act  The 
State  Cost  Factor  is  determined  based  on 
the  calculation  of  the  ratio  of  each 
State's  average  aimual  wages  in  the 
health  industry  to  the  National  average 
annual  wages  in  the  health  care 
industry.  In  order  for  such  National 
average  to  appropriately  reflect  the  State 
specific  suppressed  data,  HCFA 
calculated  the  National  average  wages 
directly  frtim  the  State  specific  data 
provided  by  BLS.  As  part  of  a 
continuing  formal  process  between 
HCFA  and  the  BLS,  each  fiscal  year 
HCFA  will  obtain  these  wage  data 
officially  bom  the  BLS. 

Under  section  2104(b)(4)  of  the  Act 
each  of  the  50  States  and  the  District  of 
Columbia  will  receive  a  minimum 
allotment  of  $2  million.  Under  this 
provision,  to  the  extent  any  State's 
allotment  is  increased  to  S2,000,000 
from  a  lower  amount  that  would 
otherwise  have  been  allotted  to  the 
State,  the  allotments  to  other  States  and 
the  District  and  Columbia  must  be 
reduced  in  a  "pro  rata  manner"  (but  not 
below  $2,000,000)  so  that  the  total 
amount  available  for  allotment  to  all 
States  does  not  exceed  the  amoimt 
previously  available.  For  FY  1998,  no 
State's  reserved  allotment  is  below 
$2,000,000;  therefore,  no  pro  rata 
adjustment  was  necessary. 

Following  is  an  explanation  of  how 
HCFA  applied  the  two  State-related 
factors  specified  in  the  statute  to 
determine  the  States'  child  health  plan 
reserved  allotments  for  FY  1998.  The 
formula  for  determining  each  State's 
reserved  allotment  for  FY  1998  of  the 
total  available  allotment  is: 

(CiXSCFj)       ^ 
'      X(CiXSCF.) 

Sai=Allotment  for  State  i. 

Ci=Number  of  Children.  This  is  the 
number  of  certain  low-income 
children  in  State  i  as  officially 
reported,  defined,  and  provided  to 
HCFA  by  the  Bureau  of  the  Census. 
For  FY  1998,  this  is  the  number  of 
children  under  age  19  with  no 
health  insurance  whose  family 
income  is  at  or  below  200  percent 
of  the  poverty  line  for  a  family  of 


the  same  size,  (section 

2104(b)(2)(B)) 
SCFi  =  The  State  cost  factor  for  State  i 

(section  2104(b)(l)(A)(ii)).  This  is 

equal  to:  .15+.85x(WiAVN)  (section 

2104(b)(3)(A)). 
Wi=Certain  annual  average  wages  per 

health  industry  employee  for 

State  i. 
WN=Certain  annual  wages  per  health 

industry  employee  for  the  50  States 

and  the  District  of  Columbia. 

The  annual  wages  per  employee  for  a 
State  or  for  all  States  for  a  fiscal  year  is 
equal  to  the  average  of  such  wages  for 
employees  in  the  health  industry,  as 
reported  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 

Z:(CixSCFi)sThe  sum  of  the  products  of 

Ci  X  SCFi  for  each  State  (section 

2104(b)(1)(B)). 
ATA=Total  amount  available  for         '  -  " ' 

allotment  to  all  States  for  the  fiscal' 

year.  For  FY  1998,  this  is 

$4,204,312,500. 
Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  a  total  of  3  years,  the  fiscal  year  in 
which  the  State  child  health  plan  is 
approved  and  2  years  following.  Section 
2104(f)  of  the  Act  requires  the  Secretary 
to  est^lish  a  process  for  redistribution 
of  the  amounts  of  States'  allotments  that 
are  not  expended  during  the  3-year 
period  to  States  that  have  fully 
expended  their  allotments. 

HCFA  will  soon  issue  a  notice  of 
proposed  rulemaking  that  will  address 
the  redistribution  process  and  propose 
to  incorporate  the  process  in  Federal 
regulations. 

In  accordance  with  section  2104  (b) 
and  (c)  of  the  Act,  the  total  allotment  for 
all  States  for  each  fiscal  year  is  available 
to  the  50  States  and  District  of 
Columbia,  the  Commonwealths  and  the 
Territories.  Although  the  statute 
precludes  the  Secretary  from  making  an 
allotment  to  a  specific  State  until  it  has 
an  approved  State  chiM  health  plan, 
because  of  the  statutory  provisions  for 
redistribution  of  unused  amounts  of 
allotments,  the  availability  of  allotments 
for  3  yaara,  and  the  potential  for 
retroactive  effective  dates  of  State  child 
health  plans  back  to  October  1,  1997,  we 
believe  it  is  necessary  to  establish  and 
publish  these  reserved  allotment 
amoimts  for  FY  1998  so  that  States  can 
begin  to  plan  operation,  if  they  chose  to 
establish  a  State  children's  health 
insurance  program  under  title  XXI. 
eCEective  Oct<^r  1, 1997.  No  payments 
may  be  made  from  these  allotments 
until  a  State  has  an  approved  State  child 
health  plan  under  title  XXI. 
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In  developing  the  reserved  allotment 
amoimts  for  FY  1998,  we  applied  the 
following  principles,  upon  which  we 
will  be  inviting  public  comment  during 
the  rulemaking  process. 

•  For  each  fiscal  year  for  FY  1998 
through  FY  2007,  an  allotment  amount 
will  be  reserved  for  all  50  States  and  the 
District  of  Columbia  and  for  the 
Commonwealths  and  Territories, 
regardless  of  whether  every  State, 
Conmionwealth,  or  Territory  has 
submitted  and  the  Secretary  has 
approved  a  State  child  health  plan.  This 
wdll  provide  States  with  the  flexibility 
and  time  to  develop  their  programs  and 
submit  their  State  child  health  plans. 

•  The  formula  for  "reserving"  an 
allotment  amount  for  each  State  will  be 
the  same  as  the  formula  contained  at 
section  2104(b)  of  the  Act  The  reserved 
amount  is  an  estimate  of  the  State's  title 
XXI  allotment  upon  submission  and 
approval  of  the  State's  child  health  plan. 

•  Under  sections  2101(b)(2)  and 
2105(a)  of  the  Act,  no  payment  of 
Federal  funds  from  a  State's  allotment  is 
available  for  expenditiires  under  a 
State's  title  XXI  program  unless  the 
State  has  an  approved  State  child  health 
plan.  Therefore,  States  may  be  at  risk  for 
expenditures  made  under  a  title  XXI 
child  health  plan  that  is  submitted,  but 
not  yet  approved. 

IV.  Table  of  Reserved  State  Children's 
Health  Insurance  Program  Allotments 
fi9rFYl998 

Key  to  Table  n 

Column/Description 

Column  A  =  Name  of  State, 
Commonwealth,  or  Territory. 

Column  B  =  Number  of  Children.  The 
Number  of  Children  for  each  State 
(provided  in  thousands)  was  determined 
and  provided  by  the  Bureau  of  the 


Census  based  on  the  arithmetic  average 
of  the  number  of  low-income  children 
and  low-income  children  with  no  health 
insurance  as  calculated  from  the  three 
most  recent  March  supplements  to  the 
Current  Population  Survey.  These  data 
represent  the  number  of  people  in  each 
State  under  19  years  of  age  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  threshold 
appropriate  for  that  &mily,  and  who  are 
reported  to  be  not  covered  by  health 
insurance.  The  Number  of  Children  for 
each  State  was  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
their  aimual  Current  Population  Reports 
on  these  topics. 

For  FYS  1998-2000.  the  Numbw  of 
Children  is  equal  to  the  number  of  low- 
income  children  in  each  State  with  no 
health  insurance  for  the  fiscal  year.  For 
FY  2001 ,  the  Number  of  Children  is 
equal  to  the  sum  of  75  percent  of  the 
number  of  low-income  children  in  the 
State  with  no  health  insurance  and  25 
percent  of  the  number  of  low-income 
children  in  the  State.  This  is  also  based 
on  a  3-year  average  of  C^isus  data.  For 
FY  2002  and  succeeding  years,  the 
Number  of  Children  is  equal  to  the  sum 
of  50  percent  of  the  number  of  low- 
income  children  in  the  State  with  no 
health  insurance  and  50  percent  of  the 
number  of  low-income  children  in  the 
State.  This  is  also  based  on  a  3-year 
average  of  Census  data. 

Column  C  =  State  Cost  Factor.  The 
State  Cost  Factor  for  a  State  is  equal  to 
the  sum  ofi  .15,  and  .85  multiplied  by 
the  ratio  of  the  annual  average  wages  in 
the  health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  die  50  States 
and  the  District  of  Columbia.  The  State 
Cost  Factor  for  each  State  was 


calculated  based  on  such  wage  data  for 
each  State  as  reported,  determined,  and 
provided  to  HCFA  by  the  BLS  in  the 
Department  of  Labor  for  each  of  the 
most  recent  3  yeara  before  the  beginning 
of  the  fiscal  year. 

Column  D  =  Product.  The  Product  for 
each  State  was  calctdated  by 
multiplying  the  Number  of  Children  in 
Column  B  by  the  State  Cost  Factor  in 
Coliunn  C.  The  sum  of  the  Products  for 
all  50  States  and  the  District  of 
Columbia  is  below  the  Products  for  each 
State  in  Column  D.  The  Product  for  each 
State  and  the  sum  of  the  Products  for  all 
States  provides  the  basis  for  allotment  to 
States. 

Coltmm  E  =  Percent  Share  of  Total. 
This  is  the  calculated  percentage  share 
for  each  State  of  the  total  allotment 
available  to  the  50  States  and  the 
District  of  Colimibia.  The  Percent  Shan 
of  Total  is  calctdated  as  the  ratio  of  the 
Product  for  each  State  in  Column  D  to 
the  sum  of  the  products  for  all  50  States 
and  the  District  of  Columbia  below  the 
Products  for  each  State  in  Column  D. 

Column  F  =  Allotment.  This  is  the 
State  Child  Health  Program  allotment 
for  each  State,  Commonwealth,  or 
Territory.  For  each  of  the  50  States  and 
the  District  of  Columbia,  this  is 
determined  as  the  Percent  Share  of  Total 
in  Column  £  for  the  State  multiplied  by 
the  total  amount  available  for  allotment 
for  the  50  States  and  the  District  of 
Columbia  for  the  fiscal  year. 

For  each  of  the  Commonwealths  and 
Territories,  the  allotment  is  determined 
as  the  Percent  Share  of  Total  in  Column 
E  multiplied  by  the  total  amount 
available  for  allotment  to  the 
Commonwealths  and  Territories.  For  the 
Commonwealths  and  Territories,  the 
Percent  Share  of  Total  in  Column  E  is 
specified  in  section  2104(c)  of  the  Act 


State  Children's  Health  Insurance  Program  Allotments  for  Fiscal  Year:  1998 


stale 


Alabama 

Alaska 

Ariiona _......... 

Arkansas 

CaMomta 

Cotorado  

Connecticut 

Delaware 

Distnct  of  Columbia 
FloodX  ...._..„„„_.„„ 

Qeoigia 

Hawaii , 

kJaho „. 

Illinois 


B 

Number  of 

kwHncoma 

cfnidren 

(000) 


154 

9 

184 

90 

1.281 

72 

53 

13 

18 


214 

13 

31 

211 


State  cost 
factor 


0.9510 
1.0869 
1.0472 
0J871 
1.1366 
0.9888 
1.1237 
1.0653 
1.2857 
1.0368 
0.9923 
1.1722 
0.8726 
0.9892 


D 

Product 


146.46 
9.60 

192.68 
79.84 
1,455.92 
71.19 
56.55 
13.72 
20.57 

460.32 

212.36 
15.24 
27.05 

208.73 


Percent 
share  of 
totiriC) 


2.06 
0.13 
2.69 
1.12 
20.33 
0.99 
0.63 
0.19 
0.29 
6.43 
2.97 
0J21 
0.3B 
2.92 


AUotmenl(3) 


$85,997,312 

5,638.146 

113.138,521 

46,878,527 

854.864,484 

41,801,288 

34.968,061 

8,055.533 

12,079,106 

270,284,180 

124,692,179 

8,947,603 

15,883,789 

122.560.067 
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State  Children's  Health  Insurance  Program  Allotments  for  Fiscal  Year: 

1998— Con 

hnued 

A 
state 

B 

Numt)er  of 

tow-income 

children 

(000) 

C 

State  cost 
factor 

D 
Product 

E 

Percent 
share  of 
total  (>) 

F 
Allotment  (J) 

Indiana .-— 

Iowa      -     _ ............... _   ~.. 

131 
67 
60 
93 

194 
24 

100 
60 

156 
50 

110 
97 
20 
30 
43 
20 

134 

107 

399 

138 
10 

206 

161 
67 

200 
19 

1U) 
15 

115 

1,031 

46 

7 

118 
85 
45 
71 
15 

0.9160 
0.8253 
0.8704 
0.9146 
0.8034 
0.8863 
1.0498 
1.0676 
1.0001 
0.9675 
0.8675 
0.9075 
0.8333 
0.8440 
1.2046 
0.9760 
1.1241 
0.9160 
1.0914 
0.9815 
0.8587 
0.9617 
0.8588 
a9947 
1.0005 
a958Q 
0.9843 
08550 
0.9790 
0.9275 
0.8977 
0.8604 
0.986? 
0.9352 
a803/ 
0.9229 
0.8758 

120.12 
55.30 
52.22 
86.06 

173.31 
21.27 

104.08 
72.07 

156.02 
48J7 
95.43 
88.03 
16.67 
25.32 
51.80 
19.52 

150.62 
96.11 

435.47 

135.45 
8.50 

197.16 

138.26 
66.65 

200.00 
18.20 

106.27 
12.84 

112.60 

956  25 

41.30 

6.02 

116.38 
79.49 
40.21 
65.53 
13.14 

1.68 
0.77 
0.73 
1.19 
2.42 
0.30 
1.47 
1.02 
2.18 
0.68 
1.33 
1.23 
0.23 
0.35 
0.72 
0.27 
2.10 
1.37 
6.08 
1.80 
0.12 
2.75 
1.93 
0.93 
Z79 
0.25 
1.51 
0.18 
1.57 
13.36 
0.58 
0.08 
1.63 
1.11 
0.56 
0.92 
0.18 

70,530.557 
32,468.807 

Kansas  

30,664.400 
49.945.361 

Louisiana —• 

Maine      —   ~.    

101,762,991 
12,490.186 

Maryland ~ 

MassariiujiettB  .»_. — „.„....— ..™~..«...-......~.~..~.—~~~—~™...™ 

Michigan                            ~     — _„..*~ 

61,643.199 
42.847.242 
91.609.050 

Minnesota  

Mississippi > 

Mi^^m  ih                                _ ....—.....i.. 

28.403,279 
56.031.502 
51.686.405 

Montana  ...   - 

Nebraska „ .—   

Mav^la                                     -    .    .     - 

9.786,177 
14.866.746 
30.414.882 

New  Hampshire 

New  Jersey 

New  Mexico -. — 

New  York  

North  Carolina  .      ._ . .....~.    ~. -... 

11.461.349 
88.440.626 
57.605,226 
255.692,115 
79,528,809 

North  Dakota                       ~ ™. 

5,042,037 

Ohio  . 

Oklahoma  ......... — .. — .„„.»_ ~ - — ........... — ...- 

Oregon             .  ...........    ™. ~. «..™       ... 

115.764,112 
81.182,913 
30,131,718 

Pnrtfvwlviviia          ; 

117.486,712 

Rhnrin  Inlanri                         

10.687,168 

South  Caroina  ..... 

SouBiOahoia 

63,574,156 
7.538.311 

66.170.086 

T0xas         . — 

561.475.805 

Utah  .     . — 

Vermont  

Vifoinia                                      .«.«.._        ...-    ~... 

24.247.380 

3.536.354 

68.332.474 

Washington  -„ ~ 

West  Viromia     _    _    ~     ~.    -. 

46.673,207 
23.612.812 

Wisconsin ■■ 

Wyoming  

38.475,831 
7,713,620 

Total  States  Only  ~ .-. 

AMotments  ior  Commonwealths  and  Territones  {^: 

Piiflfln  Rim                                                    . 

7.160.35 

100.00 

91.60 
3.50 
2.60 
1.20 
1.10 

4,204,312.500 



9,789.750 

Guam ,., „ 

Virgin  Islands  1 - 

374.063 
277,875 

• 

128,250 

N  Mariana  Islands                                         .  .~. 

117,563 

Total  Comnxjnweaiths  and  Territories  Only * — 

100.00 

10.687.500 

Tntnl  5%tatAS  aivl  ComtnonwoaWha  and  Territories 

4,215.000,000 

Footnotea: 

'  Total  amount  available  lor  allotment  to  the  50  States  and  the  District  of  ColumbJa  is  $4,204,312,500;  determined  as  the  FY  1998  appropria- 
tion ($4,275,000,000)  reduced  by  the  total  amount  available  for  allotment  to  the  Commonwealths  and  Territoaes  ($10,687,500)  and  aiTKHjnts  for 
.Special  Diabetes  Grants  ($60,000,000)  under  sections  4921  and  4922  of  BBA. 

2  Total  amount  available  for  allotment  to  the  Commonwealths  and  Territories  is  $10,687,500;  determined  as  .25  percent  of  the  FY  1996  appro- 
priation ($4,275,000,000). 

3  Percent  share  of  total  amount  available  for  altotment  to  the  Commonwealths  and  Territories  is  as  spedfiod  in  section  2104(c)  of  the  Social 
Security  Act. 


V.  Calculation  of  Enhanced  Federal 
Medical  Assistance  Percentage 

In  accordance  with  formulas  in 
sections  1101(a)(8)  and  1905(b)  of  the 
Act,  the  Secretary  each  year  calculates 
and  publishes  the  "Federal  percentages" 
and  "Federal  medical  assistance 


percentages"  (FMAP)  that  are  used  in 
determining  the  amoimt  of  Federal 
matching  in  State  welfare  and  medical 
assistance  expenditures.  Section  2105(b) 
of  title  XXI  provides  for  an  "enhanced 
FMAP"  for  child  health  assistance 
provided  under  title  XXI  that  is  equal  to 


the  current  FMAP  for  fiscal  year  in  the 
Medicaid  Title  XIX  program,  increased 
by  30  percent  of  the  difference  betiveen 
100  and  the  current  FMAP  for  that  fiscal 
year.  The  enhanced  FMAP  may  not 
exceed  85  percent. 
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The  FMAPs  for  each  State  and 
Commonwealth  and  Territory  for  the 
title  XDC  Medicaid  pro-am  that  are 
applicable  for  FY  1996  have  already 
been  published  in  the  Federal  gwgiiitii 
(on  January  29, 1997, 62  FR  4293).  We 
are  republiahing  the  FY  1998  FMAPs  in 
Table  n,  along  with  the  enhanced  FMAP 
for  &e  State  Children's  Health 
Insurance  Program,  computed  in 
aocordaaoe  %vith  the  formula  specified 
in  section  2105(b)  of  the  Act 


KeytoTablel 
Column/Detaiption 

Column  A  =  State.  This  contains  the 
name  of  the  Stale.  Coaunoawealth.  m 
Teiritoiy. 

Column  B  =  Federal  Medical 
Assistance  Peicentages  FY  1998.  This 
ccMBleins  the  titk  XDC  FMAPs, 
previously  publiahod  in  the  Federal 

(faimary  29. 1907, 62  FR  4293). 


Column  C  =  Amount  of  FMAP 
Increase.  This  contains  the  amount  of 
the  FMAP  incraeae  calculated  as  30 
pocent  of  the  difiisrence  between  100 
percent  and  the  title  HX  FMAP  rate  in 
Column  B. 

Column  D  =  Enhanced  FMAP  FY 
1998.  This  is  the  title  XXI  enhanced 
FMAP  rate  specified  at  section  2105(b) 
of  the  Act  The  enhanced  FMAP  is 
limited  to  no  moie  than  85  percent 


-^- 


€ 


48104 


Federal  Register  /  Vol.  62.  No.  177  /  Friday,  September  12.  1997  /  Notices 


MB-llS-N 


23 


AUtkAd) 


AkA6iiA 


6AL#6ikNiA 


COLORADO 


66NNt6Ti6uf 


feMHAMC^D  ^MA^t  UWDEW  >eCTIOW  2105(b) 


OFtMt  iOClALteCUWITY  ACT 


iTATI 


^lAIAUA 


g 


Akkkkkkk 


6ILAWAfte 


6iiT>i6T6yd6LUyiiA(i) 


FLORIDA 


)l6A6iA 


ffuTTir 


HAWAH 


eAM6 

N.LINO» 


RiOIAIlA 
IOWA 


KANSAS 


KgWTUCKY" 


LOUIS  lAMA 


MAINE 


MARYLAND 
MASSACHUSETTS 


MICHIOAN 


MMNESOTA 


MISSMSIPPI 


MISSOURI 


MONTANA 


NEBRASKA 


^l6t«ALMIbCAL 

ASSISTANCE 

PERCENTAOeS 

FY  1SSS 


~3ri9¥ 


lOSW 


7ri4% 


91.21% 


so  .00% 


90.00% 


■*T- 


T05¥ 


*6.*4% 


S6.66^ 


90.00% 

TOi¥ 


90.00% 
il.41« 


■n75¥ 


753T% 


705¥ 

"••34% 


io.db^ 


13^% 


92.14% 


r7.o«% 


•0.9^% 
70J«% 


NEVADA 

NEW  HAMPSHIRE 


5hTS" 


OREGON 


NEW  JERSEY 


NEW  MEXICO 


EW  YORK 


NORTH  CAROLMA 


NORTH  DAKOTA 


NORTHERN  MARIANA  IS. 


•  KLAHOMA 


'ENNSYLVANIA 


PUERTO  RICO 


RHODE  ISLAND 


lOUTH  CAROLMA 


lOUTH  DAKOTA 


TehnTs^IT 


TEXAS 


UTAH 


v6Am6nT 


VIROm  ISLANDS 


VIROINIA 


WASHINGTON 


WEST  VIROINIA 


WISCONSIN 


WYOMING 


90.00% 


90.00% 


TureuFTSr 

FMAP 
RICRCASE 


90.00% 


72.91% 


90.00% 


•3.00% 


70.43% 


90.00% 


99.14% 
70.91% 


81. 49% 


93.3«% 


90.00% 


i3.1>% 
70J3% 


•7.79% 


"Ss3i¥ 


•2.29% 


72.99% 

92.19% 


90.00% 


91.49% 

iiii% 


73.97% 


99.94% 


9302% 


T55% 


ii.6si4 

19.00% 


i6.46^ 


TTTiT 


19.00% 

il.M% 


T55¥ 


ii.Si% 
TTTW 


TTRW 


19.00% 


19.00% 


11.99% 


10.S»% 
12.0*% 


•  .••% 

Tii% 


10.10% 


ii.6d% 


19.00% 
13J3% 


W.i*% 
"177% 


11.964 


1 1 .99% 


19.00% 


19.00% 
19.00% 


Tn¥ 


19.00% 


1 1 .07% 
9.97% 


19  00% 
12.99% 


9.99% 


1 1 .99% 
13.9«% 


19.00% 


14.09% 
•  •9% 


•  .••% 


10. 99% 
11.3i4 


•  29% 


Tr5i% 

19.00% 


14.99% 


ITSiV 


7.90% 
12.39% 


Tr5i¥ 


Faottioto: 

(1)FMAP  ■»  »»«cMI«d  In  ••cMob  4729  •f9f  B«l«wc«d  Budg«t  Acf  f  1907 


BIUMQ  COOe  4120-01-C 


IkHANbib 

FMAP 
FY  1SSS 


UM% 


uu% 


■7571% 


•dj*% 


99.00% 


•9.00% 


79.00% 


•9.S«% 


■701% 


•9.00% 


•9.00% 


71.71% 


•9.00% 


■7r5i¥ 


74H% 


tij6%. 

79.29% 


■7ro5¥ 


70.23% 


irs9T 


•9.00% 


97.91% 


■70S¥ 


•3.S^% 


7r4i¥ 


"7i3i% 


TfUl 


64.06% 


•9.00% 


99.00% 


90.93% 


99.00% 


74.19% 


76.364 


•9.00% 
70.70% 


79.39% 


73.02% 


"1737% 


99.00% 


97.22% 


79.19% 
77.43% 


74.39% 


76.66% 
66.91% 


76.i6% 
66.66% 


••04% 
99.91% 


91.97% 
71.19% 
74.11% 


Federal  Register  /  Vol.  62,  No.  177  /  Friday,  September  12,  19^7  /  Notices  48105 


VI.  Impact  Statement 

HCFA  has  examined  the  impact  of 
this  notice  as  required  by  Executive 
Order  12866.  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  rules  are 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic 
environments,  public  health  and  safety, 
other  advantages,  distributive  impacts, 
and  equity).  We  believe  that  this  notice 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Orider. 

This  notice  merely  provides  advance 
notification  of  the  reserved  FY  1998 
State  allotments  available  to  provide 
Federal  funding  to  individual  States, 
Ck)mmQnwealths,  and  Territories  for 
expenditures  in  the  new  Children's 
Health  Insurance  Program  and  the 
assumptioii  and  methodology  that 
HCFA  used  to  determine  these  reserved 
allotments.  The  formula  for  State 
allotments  is  specified  in  the  statute. 
This  notice  by  itself  has  no  economic 
impact.  Final  allotments  will  be 
calculated  using  the  statutory  formula 
and  may  vary  firom  these  reserved 
amounts  depending  upon  the  number  of 
States  that  submit  approved  State  plans 
under  title  XXI.  (As  noted  above,  the 
allotment  process  will  be  set  forth  in 
more  detail  in  future  rule  making.) 

We  believe  this  notice  will  have  an 
overall  positive  impact  by  informing 
States  of  the  extent  to  which  they  will 
be  permitted  to  expend  funds  under 
approved  State  child  health  plans  in  FY 
1998.  Stales  will  be  able  to  conduct 
advance  planning  necessary  for 
implementation  of  the  State  Child 
H^th  Insurance  Program  if  they 
choose,  beginning  October  1,  1997. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  ttds  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302) 

Dated:  September  8, 1997. 

Bruce  CVUdack. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  9, 1997. 
Donna  E.  ShalaU, 
Secretary. 

[PR  Doc.  97-24324  Filed  9-10-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  National 
Vaccine  Advisory  Committee, 
DefMirtment  of  Health  and  Human 
Services 

The  Public  Health  Service  (PHS)  is 
soliciting  nominations  for  possible 
membership  on  the  National  Vaccine 
Advisory  Committee  (NVAC).  This 
committee  studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  products  in  the  States; 
recommends  research  priorities  and 
other  measures  the  Director  of  the 
National  Vaccine  Program  should  take 
to  enhance  the  safety  and  efficacy  of 
vaccines;  advises  the  Director  of  the 
Program  in  the  implementation  of 
sections  2102,  2103,  and  2104,  of  the 
PHS  Act;  and  identifies  annually,  for  the 
Director  of  the  Program,  the  most 
important  areas  of  government  and  non- 
government cooperation  that  should  be 
considered  in  implementing  sections 
2102,  2103.  and  2104.  of  the  PHS  Act. 

Nominations  are  being  sought  for 
individuals  engaged  in  vaccine  research 
or  the  manufiactiue  of  vaccines  or  who 
are  physicians,  members  of  parent 
organizations  concerned  with 
immunizations,  or  representatives  of 
State  or  local  health  agencies  or  public 
health  organizations.  Federal  employees 
will  not  be  considered  for  membership.' 
Members  may  be  invited  to  serve  a  four- 
year  term. 

Close  attention  will  be  given  to 
minority  and  female  representation; 
therefore  nominations  fivm  these  groups 
are  encouraged. 

The  following  information  is 
requested:  name,  affiliation,  address, 
telephone  number,  and  a  current 
curriculum  vitae.  Nominations  should 
be  sent,  in  writing,  and  postmarked  by 
September  26, 1997,  to:  Felecia  D. 
Pearson,  Committee  Management 
Specialist,  NVAC,  Nationd  Vaccine 
Program  Office,  Centers^fbr  Disease 
Control  and  Prevention,'l600  Clifton 
Road,  NE,  M/S  D50,  AUanta,  Georgia 
30333.  Telephone  and  facsimile 
submissions  cannot  be  accepted. 

Dated:  September  4, 1997. 
CarolyD  J.  RnaMll. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-24192  Filed  9-11-97;  8:45  am) 
BHJJNQ  OOOE  4in-1*-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Atxjse  and  Mental  Health 
Services  Administration 

Supplement  to  the  Cooperative 
Agreement  With  the  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors,  Inc. 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 
ACTION:  Notice  of  a  revision  to  a 
previous  Federal  Register  Notice 
regarding  a  planned  single  source 
supplemental  award. 

SUMMARY:  SAMHSA's  Federal  Register 

notice  (Vol.  62,  No.  133),  dated  July  11, 
1997,  regarding  a  planned  single  source 
supplemental  award  is  revised  as  '  * 
follows: 

In  the  third  paragraph,  revise  the  first 
sentence  to  read: 

In  view  of  the  above  considerations, 
SAMHSA  has  determined  that  a 
supplement  to  the  existing  cooperaBve 
agreement  is  the  most  effective  way  to 
assist  the  States  by  developing  a 
detailed  inventi»y  of  prevention 
activities,  an  inventory  and  analysis  of 
each  State's  data  capability,  and  a 
project  to  further  the  development  of 
existing  mentoring  programs  for  youth 
and  build  on  the  existing  infrastructiue 
of  mentoring  programs  throughout  the 
country. 

Following  the  fifth  paragraph  add  the 
following: 

The  supplement  related  to  mentoring 
is  intended  to  assist  the  States  in 
strengthening  existing  mentoring 
programs  for  youth  and  building  on  the 
existing  infrastructure  of  mentoring 
programs  throughout  the  development 
of  Statewide  mentoring  initiatives.  This 
project  is  not  intended  to  recreate  or 
compete  with  the  mentoring  network, 
but  rather  to  focus  existing  resoiux^es  to 
support,  strengthen,  promote  and 
enhance  the  ability  of  the  current 
mentoring  network  to  accomplish  its 
goals.  Experience  has  shown  the 
strength  of  mentoring  in  reducing 
alcohol  and  drug  use,  teen  pregnancy, 
academic  failure  and  gang  participation 
and  its  associated  violent  behavior. 
Further,  mentoring  is  a  key  prevention 
strategy  that  can  be  implemented  across 
multiple  service  systems  to  target 
specific  problems  that  affect  society. 
This  mentoring  project  is  intended  to 
provide  certain  State  alcohol  and  drug 
agencies  with  the  support  and  guidance 
through  training  and  technical 
assistance  to  initiate  and/or  grow  their 
own  Statewide  mentoring  initiatives. 
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which  will  in  turn  support  and  guide 
the  State's  existing  mentoring  programs. 
As  a  result  of  their  participation  in  the 
project,  it  is  expected  that  these  States 
will  become  catalysts  in  a  new  paradigm 
of  prevention  collaboration  at  the  State 
and  community  levels. 

Availability  of  Funds:  At  the  end  of 
the  first  sentence  add:  "and  Up  to 
$350,000  will  be  available  for  the 
mentoring  project. 
FOR  FUfrmER  mromiA'noN  contact: 
Stephen  G.  Wing,  SAMHSA  Office  of 
Policy  and  Program  Coordination,  Room 
12C-05,  Parklawn  Building  (301-443- 
0593).  The  mailing  address  is:  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

Dated:  September  S.  1997. 
Richard  Kopanda, 
ExecuUve  Officer.  SAMHSA. 
[FR  Doc.  97-24169  Filed  9-11-97;  8:45  am] 
■LUNO  oooe  4ia2-«0-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Deetot  Na  FR-4286-O-01] 

Rad0i«gation  of  Authority 

agency:  OfBce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Redelegation  of  authority. 

summary:  This  notice  amends  the  field 
reorganization  Revocation  and 
Redelegation  of  Authority  for  the  Office 
of  Housing,  published  on  December  6, 
1994,  at  59  FR  62739.  In  this  notice,  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  rede  legates 
nationwide  authority  to  perform  all 
functions  related  to  the  Multifamlly 
Coinsurance  Program,  to  the  Director, 
Multi£amily  Housing  Division,  in  the 
Greensboro,  North  Carolina  field  office. 
Thus,  the  authority  of  the  Director, 
Multifamlly  Housing  Division  in  the 
Greensboro,  North  Carolina  field  office 
is  extended  to  include  properties 
located  not  only  in  the  Greensboro 
geographic  area,  but  throughout  the 
nation. 

EFFECTIVE  DATE:  September  5. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Harris,  Acting  Director, 
Operations  Division,  Office  of 
Multifamlly  Asset  Management  and 
Disposition.  Department  of  Housing  and 
Urtian  Development,  451  Seventh  Street, 
S.W.,  Room  6186,  Washington,  D.C. 
20410.  (Telephone  No.  (202)  708-0216), 
(HUD'S  TTY  No.  (202)  708-1455);  or 
E)aniel  A.  McCanless,  Multifamlly 
Housing  Division  Director,  Department 


of  Housing  and  Urban  Development, 
North  Carolina  State  Office,  Koger 
Building,  2306  West  Meadowview  Road, 
Greensboro,  North  Carolina.  27407- 
3707,  (Telephone  No.  (910)  547-1020), 
(HUD  North  Carolina  State  Office's  TTY 
No.  (910)  547-4055).  Persons  with 
hearing  or  speech  impairments  may  also 
utilize  the  Federal  Information  Relay 
Service's  TTY  Number  at  (800)  877- 
8339.  With  the  exception  of  the  "800" 
number,  all  telephone  and  TTY 
niunbers  listed  are  not  toll-firee. 
SUPPI^MENTARY  INFORMATION:  Section 
307  of  the  Housing  and  Community 
Development  Act  of  1974  amended  the 
National  Housing  Act  by  adding  a  new 
section  244,  entitled  "Coinsurance."  See 
12  U.S.C.  8 1715Z-9.  The  Multifamlly 
Coinsurance  Program  was  intended  to 
function  as  a  joint  ventiu«  betwreen  the 
private  and  public  sectors,  in  which 
lenders  and  HUD  would  share  mortgage 
insurance  risk,  thereby  providing  an 
alternative  to  traditional  HUD  full 
insurance  financing.  The  Multifamlly 
Coinsurance  Program  experienced  an 
unacceptably  high  level  of  loan  defaults 
and  losses  to  the  FHA  General  Insurance 
Fund,  and  was  ultimately  terminated  in 
October  of  1990.  See  55  FR  41312. 
published  October  10, 1990. 

In  1990,  the  Coinsurance  Management 
Division  was  established  in  the  Office  of 
Multifamlly  Asset  Management  and 
EHsposition  to  provide  oversight  of  the 
coinsured  and  formerly  coinsured  (i.e., 
coinsured  loans  converted  to  full 
insurance  due  to  the  failure  of  the 
colnsuring  lender)  portfolios.  In 
September,  1995,  with  the  decline  of  the 
coinsured  mortgage  portfolio,  the 
Coinsurance  Management  Division  was 
abolished  and  the  coinsurance 
management  workload  was  absorbed  by 
the  Operations  Division  within  the 
Office  of  Multi&mlly  Asset  Management 
and  Disposition. 

On  December  6. 1994,  at  59  FR  62739, 
the  Department  published  a  Notice  of 
Revocation  and  Redelegation  of 
Authority  which  granted  authority  to 
carry  out  the  Multifamlly  Coinsiuance 
Program  to  various  specified  field 
offices.  That  field  reorganization 
redelegation  has  been  amended  on 
several  occasioits  and  remains  in  effect, 
as  amended. 

Based  upon  a  thorough  analysis  of  the 
coinsured  and  formerly  coinsured 
mortgage  portfolio  workload,  in  order  to 
best  utilize  its  finite  resources,  and  to 
ensure  that  the  Department  is  able  to 
most  effectively  service  its  coinsured 
and  formerly  coinsured  portfolio,  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  has  determined 
to  redelegate  nationwide  authority  to 


perform  all  functions  related  to  the 
Multifamlly  Coinsurance  Program,  to 
the  Director,  Multifamlly  Housing 
Division,  in  the  Greensboro,  North 
Carolina  field  office. 

Additionally,  the  coinsurance 
regulations,  at  24  CFR  251.3,  252.3  and 
255.3,  were  revised  to  provide  for  the 
converaion  of  Individual  coinsured 
loans  to  fiill  insurance,  in  conjunction 
with  either  a  full  or  partial  claim 
payment.  See  61  FR  49036,  published 
September  17, 1996.  Under  this 
revision,  coinsuring  lenders  were  given 
the  option  of  requesting  that  a  coinsured 
mortgage  be  converted  to  full  insurance. 
Under  the  coinsurance  regulations,  as 
cited  above,  the  Federal  Housing 
Commissioner  has  authority  to  endorse 
such  converaions  from  coinsurance  to 
full  insurance.  In  this  notice,  the 
Federal  Housing  Conunissioner  also 
redelegates  the  authority  to  endorse 
such  requests,  on  a  nationwide  basis,  to 
the  Director,  Multifamlly  Housing 
Division,  in  the  Greensboro,  North 
Carolina  field  office. 

Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  redelegages  authority  as 
follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Conunissioner 
redelegates  authority  to  the  Director, 
Multl&mily  Housing  Division  in  the 
Greensboro,  North  Carolina  field  office, 
and  modifies  the  field  reorganization 
Revocation  and  Redelegation  of 
Authority,  published  December  6, 1994 
at  59  FR  62739,  as  follows: 

1.  "The  Director,  Multifamlly  Housing   • 
EHvision,  Greensboro,  North  Carolina  is 
redelegated  nationwide  authority  with 
regard'to  the  Multifamlly  Coinsurance 
Program  (Section  244  of  the  National 
Housing  Act,  12  U.S.C.  §  1715z-9). 

2.  The  Director,  Multifamlly  Housing 
Division,  Greensboro,  North  Carolina,  is 
redelegated  the  authority  to  perform  all 
functions  on  a  nationwide  basis  relating 
to  the  Multifamlly  Coinsurance 
Program.  This  authority  includes  but  is 
not  limited  to  performing  the  functions 
relating  to  multifamlly  coinsurance  that 
are  listed  within  the  field  reorganization 
redelegation  at  59  FR  62739;  in 
addition,  with  regard  to  the  function 
listed  at  B..  ID.,  (a),  (ill).  A..  24.  59  FR 
62743,  the  Director  is  herein  redelegated 
the  authority  to  execute  second 
mortgage  documents  without  first 
obtaining  Headquarters  approval  of 
partial  payment  of  claims.  Also,  the 
Director,  MulUfamily  Housing  Division. 
Greensboro.  North  Carolina  is  herein 
specifically  redelegated  the  authority  to 
[>erform  the  function  of  endorsing 
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requests  for  conversion  fix>m 
coinsurance  to  full  insurance,  as  per  the 
,  coinsurance  regulations  at  24  CFR 
251.3.  252.3.  and  255.3. 

Section  B.  Authority  To  Further 
Redelegate 

The  authority  redelegated  above,  in 
Section  A  of  the  instant  document,  may 
be  further  redelegated  in  writing  to 
appropriate  field  office  staff.  In  cases 
where  authority  is  redelegated  to  staff 
not  reporting  to  the  redelegating  field 
office  official,  prior  coiu:unence  of  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  is  required. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urt)an  Devalopment  Act.  42 
U.S.C.S  3535(d). 

Dated:  September  5. 1997. 

Nkoias  P.  Uataiaat, 

Assistant  Secntaiy  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  97-24189  FUed  9-11-97;  8:45  am| 

■LUNG  COOE  4»0-«7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managi^mant 
[AK-ee2-1410-00-P;  AA-1096(q 

Alaaka  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Chugach  Alaska  Corporation  for 
approximately  .14  acre.  The  lands 
involved  are  in  the  vicinity  of  Glacier 
Island,  Alaska. 

U^.  Surrey  No.  6036.  Alaska 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  14, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  fit>m  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 


obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
ChiisSitton. 

Land  Law  Examiner,  ANCSA  Team.  Branch 
of  962  Adjudication. 

[FR  Doc.  97-24190  Filed  9-11-97;  8:45  am] 

BIUJNQ  CODE  4*ia-JA-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[WY-06a-1310-00] 

Notica  of  Texaco  Road  Opaning 

AGBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Texaco  Road  Opening. 

SUMMARY:  On  June  20,  1997  (page 
33671).  Vol.  62.  No.  119  the  BLM 
published  a  Federal  Regiater  notice 
closing  the  main  road  and  the  Texaco 
roads  leading  to  the  Muddy  Mountain 
Outdoor  Education  Area,  and  the  use  of 
the  campgroimd  and  facilities  within 
that  area.  This  notice  amends  that  notice 
by  opening  the  Texaco  road  and  the 
main  road  from  the  junction  of  the 
Texaco  road  to  the  outdoor  education 
area.  All  other  closures  in  that  notica 
still  remain  in  efiiect.  Landowner 
permission  is  still  required  for  the 
private  portion  of  the  Texaco  road. 
DATES:  This  opening  will  remain  in 
effect  until  further  notice. 
ADDRESSES:  Questions  or  concerns 
should  be  addressed  to  Mike  Karbs.     * 
Area  Manager.  Platte  River  Resource 
Area,  PO  Dhrawer  2420,  815  Connie, 
Casper.  Wyoming  82644-2420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Karbs  or  Don  Whyde  at  (307)  261- 
7500. 

Dated:  September  3. 1997. 
William  H.  Mortimer, 

Acting  District  Manager. 

[FR  Doc.  97-24176  Filed  9-11-97;  8:45  am] 

BMJJNQ  OOOE  431».«4-W 


DEPARTMENT  OP  THE  INTERIOR 

National  Park  Sarvica 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  6. 1997.  Pursuant  to  section 
60.13  of  36  CFR  part  60  vmtten 
comments  concerning  the  significance 


of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
Septeml>er  29, 1097. 

Carol  0.  Shall, 

Keeper  of  the  Nationai  Roister. 

CALIFORNIA 

Kara  County 

Wasco  Union  High  School  Auditorium,  1900 
Seventh  St.  Wasco,  97001188 

Saa  Frandno  Coonty 

Gibb,  Daniel,  &  Co.  Warebouae.  855  Front  St, 
and  101  Vallejo  St,  San  Fraxkciaco. 
97001188 

SaaU  Qara  Coonty 

Alviso,  )oM  Maria.  Adobe.  K  Piadmoot  Rd.. 
Milpito.  97001190 

COLORADO  .   .^ 

Deiivei  County 

Roth,  Heniy,  House.  5, 7,  and  9  S.  Fox  St. 
Danvar.  97001192 

St  Paul's  English  Evangelical  Lutheran 
Church.  1600  Grant  St.  Denver.  97001  IttL 

GEIMtGIA 

De  Kalb  County 

Zuber-Iairell  House,  810  Flat  Shoals  Ave.. 
SE.  Atlanta.  97001194 


■Goaty 

Campbell  Chapel  AME  Church,  429  N. 
Jackson  St.,  Americas,  97001195 


iCooatjr 

B'nai  Israel  Synagogue  and  Cemetery,  210  & ' 
Crawford  St .  Thomasville.  97001 193        ^ 

NEW  JERSEY 

Burlington  County 

Beverly  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS),  Bridgeboio  RxL, 
)ct  of  Mt.  Holly,  and  Brtdgeboro  Rds.. 
Edgewater  Park  Township  vicinity, 
97001201 

NEW  YORK 

Suffolk  County 

Southold  Historic  District,  Along  Main  Rd., 
roughly  bounded  by  Jockey  Creek  Dr., 
Giitwold  St,  Long  Island  RR  traclci,  and 
Wells  Rd..  Southold.  97001202 

Tioga  County 

St  Paul's  Church  (Ifistoric  Churches  of  the 
Episcopal  Diocese  of  Central  New  York 
MPS)  117  Main  St,  Owego,  97001204 

Washington  County 

Congdon.  Hiram.  House,  NE  of  jet  of  NY  22 
and  B  Rd..  Putnam,  97001203 

NORTH  CAROLINA 

Buncomlie  County 

Buncombe  County  Boys'  Training  Sduxd. 
(Fonner),  177  Erwin  Hills  Rd.,  Ashevilie 
vicinity,  97001197 
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St.  Luke's  Episcopei  Church.  219  Chunn's 
Cove  Rd..  Asheville.  97001198 

Cabarms  CooBty 

South  Union  Street  Courthouse  and 
Commerical  Historic  District.  Along  Union 
St,  bounded  by  Corbiin  and  Cabarrus 
Aves..  Concord.  97001196 

StokMConatjr 

George.  R.  W..  Mill.  NC  89. 0.6  mi  NE  of  (ct. 
of  NC  89  and  NC  66.  Francisco  vicinity. 
97001199 

NOBTH  DAKOTA 

Marar  Goonty 

Beulah  School,  205  2nd  St.  NW,  Beulah, 
97001200 

SOUTH  CAROLINA 

Baaiifrirt  County 

Beaufort  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS).  1601  Boundary 
SL.  Beaufort,  97001208 

Florence  County 

Florence  National  Cemetery  (Civil  War  Era 
Cemeteries  National  Cemeteries  MPS),  803 
E.  National  Cemetery  Rd..  Florence. 
97001207 

licUand  County 

Bellevue  Historic  District.  Roughly  bounded 
by  Sumter  St..  Anthony  Ave..  Bull  St.,  and 
Elmwood  Ave..  Columbia,  97001206 

York  County 

Brattonsville  Historic  District  (Boundary 
IncTCMa).  Roughly  bounded  by  S.  Fork 
nshing  Cr.,  Percival,  Brattonsville,  and 
Bookout  Rds.,  McConnells  vicinity, 
97001205 

TEXAS 

Kmt  County 

First  National  Bank  Building,  402  Donc^o 
St.  Jayton.  97001209 

(FR  Doc.  97-24198  Filed  9-11-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Unassociated  Funerary  Objects  From 
San  Diego  County.  CA,  in  tfie 
Possession  of  Southwiwtsm  College, 
Chuia  Vista,  CA 

AQBICY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  unassociated  funerary 
objects  firom  San  Diego  County,  CA.  in 


the  possession  of  Southwestern  College, 
Chula  Vista,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Southwestern 
College  professional  staff  and  contracted 
specialists  in  consultation  with 
representatives  of  the  Barona  Group  of 
the  Capitan  Grande  Band  of  Mission 
Indians,  the  Campo  Band  cf  Mission 
Indians,  the  Cuyapaipe  Band  of  Mission 
Indians,  the  Inaja  Band  of  Mission 
Indians,  the  )amul  Indian  Village,  the  La 
Jolla  Band  of  Mission  Indians,  the  La 
Posta  Band  of  Mission  Indians,  the  Los 
Coyote*  Band  of  Mission  Indians,  the 
Manazita  Band  of  Mission  Indians,  the 
Mesa  Grande  Band  of  Mission  Indians, 
the  Pala  Band  of  Mission  Indians,  the 
Rincon  Band  of  Mission  Indians,  the 
San  Pasqual  Band  of  Mission  Indians, 
the  Santa  Ysabel  Band  of  Mission 
Indians,  the  Sycuan  Band  of  Mission 
.  Indians,  the  Viejas  Band  of  Mission 
Indians. 

During  1972-1983,  human  remains 
representing  a  minimum  of  two 
individuals  were  recovered  from  site 
CSUSD  F:5:l  during  a  archeology  field 
school  conducted  by  Southwestern 
College.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present 

Approximataly  150  associated 
cultural  items  including  burned  animal, 
bird,  and  sting  ray  bones,  olivella  shell 
beads,  quartz  crystals,  ceramic  pipe 
fragments,  glass  trade  beads,  a  piece  of 
galena,  incised  stones,  and  one  incised 
"turtle"  fetish  were  also  recovered  from 
site  CSUSD  F:5:l  during  this  period. 
The  presence  of  these  objects  are 
consistent  with  known  Kumeyaay 
funerary  objects,  however,  due  to  the 
extreme  disturbance  of  the  site  and 
scattered  condition  of  the  human 
remains,  these  objects  are  being 
considered  unassociated  funerary 
objects  based  on  site  reports  and 
consultation  with  the  Campo  Band  of 
Mission  Indians. 

These  individuals  have  been 
identified  as  Native  American  based  on 
manner  of  internment  and  types  of 
unassociated  funerary  objects  present. 
Site  CSUSD  F:5:l  has  been  identified  as 
a  Kumeyaay  occupation  area  (possibly 
the  historic  village  of  Otay  mentioned  in 
the  records  of  Mission  San  Diego  de 
Alcala)  based  on  historical  documents, 
continuity  of  funertuy  practice,  and 
cultural  items  at  the  site.  Consultation 
evidence  presented  by  representatives  of 
the  Campo  Band  of  Mission  Indians 
indicates  Kumeyaay  people  used  this 
site  into  the  1930s. 

Based  on  the  above  mentioned 
information,  officials  of  Southwestern 
College  have  determined  that,  pursuant 
to  43  CFR  10.2  (dUD.  the  human 


remains  listed  above  represent  the 
physical  remains  of  a  minimum  of  two 
individuals  of  Native  American  ^ 

ancestry.  Officials  of  Southwestern 
College  have  deteijnined  that,  pursuant 
to  25  U.S.C.  3001  (3)(B),  the 
approximately  150  cultural  items  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Lastly,  officials  of 
Southwestern  College  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  unassociated  funerary 
objects  and  the  Campo  Band  of  Mission 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Barona  Group  of  the  Capitan 
Grande  Band  of  Mission  Indians,  the 
Campo  Band  of  Mission  Indians,  the 
Cuyapaipe  Band  of  Mission  Indians,  the 
Inaja  Band  of  Mission  Indians,  the  Jamul 
Indian  Village,  the  La  Jolla  Band  of 
Mission  Indians,  the  La  Posta  Band  of 
Mission  Indians,  the  Los  Coyotes  Band 
of  Mission  Indians,  the  Manazita  Band 
of  Mission  Indians,  the  Mesa  Grande 
Band  of  Mission  Indians,  the  Pala  Band 
of  Mission  Indians,  the  Rincon  Band  of 
Mission  Indians,  the  San  Pasqual  Band 
of  Mission  Indians,  the  Santa  Ysabel 
Band  of  Mission  Indians,  the  Sycuan 
Band  of  Mission  Indians,  the  Viejas 
Band  of  Mission  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
unassociated  funerary  objects  should 
contact  Charlotte  McGowan,  Professor 
of  Archaeology,  or  Marcie  Sinclair, 
Special  Assistant  to  the  Su{)erintendent/ 
President  for  Himian  Resotirces  &  Legal 
AfEairs,  Southwestern  College,  900  Otay 
Lakes  Road,  Chula  Vista,  CA  91910; 
telephone:  (619)  421-6700  or  (619)  482- 
6328,  before  October  14,  1997. 
Repatriation  of  the  human  remains  and 
imassociated  funerary  objects  to  the 
Campo  Band  of  Mission  Indians  may' 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  September  5. 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 

Manager,  Archeology  and  Ethnography 

Program. 

(FR  Doc  97-24196  Filed  9-11-97;  8:45  am) 

MUJNO  CODE  4)10-70-F 


MTERNATKMAL  DEVELOPMENT 
COOPERATION  AOENCY 


Prfvale  InveatmaiM 
CorpowUow 


AQBICY:  Overseas  Private  lavestmeet 

Cwporation,  ax:A. 

ACTION:  Request  for  reeimenU. 


Vada  the  provisioiM  of  tk* 
Papenvork  Reduction  Act  (44  U.S.C 
Quipter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Fadtoral  legHler 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  subeiission.  OPVZ 
published  iu  first  Federal  Regieter 
Notice  on  this  information  collection 
request  on  July  9,  1997,  in  62  FR  36843, 
at  which  tiiee  a  60-day  comment  period 
was  announced.  This  comment  period 
ended  on  September  8,  1997.  No 
comments  were  received  in  response  to 
this  Notice. 

This  information  collection 
submissioB  has  now  been  submitted  to 
OMB  for  review.  Conunents  are  again 
being  solicited  on  the  need  for  the 
information,  its  practicail  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology. 

The  proposed  form  under  review  is 
summarized  below. 

DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  fit>m  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen.  Manager,  Information 
Center,  Overseas  Private  Investment 
Corporation,  1100  New  York 
Avenue,  N.W.,  Washington,  D.C. 
20527;  202/336-8565. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and 
Regulatory  AfEairs,  Office  of 
Maiiagement  and  Budget,  New 
Executive  Office  Building.  Docket 
Library.  Room  10102,  725  17th 
Street,  N.W.,  Washington,  D.C. 
20503,  202/395-5871. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  of  Request:  Revised  form. 


Titk:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number:  OPiC-52.  :  *.}i; 

Frequency  of  Uae:  Once  per  investor 
per  praject 

Type  of  Respondents:  %u»iaen  at 
other  institutions  (except  £ums); 
individuals. 

Standard  Industrial  Chtssifkation 
Codes:  Ail. 

Description  of  Affected  Public:  U.S. 
companies  or  citizoos  investii^ 
overseas.  ^.    •►,■:,...      - 

Reporting  Hours:  6  hmn  per  pn^ecL 

Number  of  Responses:  160  per  year. 

Federal  Cost:  S4,000  per  year. 

Authmityfor  Information  CoUection: 
Sections  231,  234(a),  239(d).  and  240A 
of  the  Foreign  Assistance  Act  of  1961. 
as  amended. 

Abstract  (Needs  and  Uses):  Tlie 
application  is  the  principal  document 
used  by  OPIC  to  determine  the 
invest<H-'s  and  project's  eligibility,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  Ua  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  September  9, 1997. 

Atsittant  General  Counsel.  Department  of 
Legal  Affairs.  ..  .■ 

(FR  Doc.  97-24236  FIM  S-II-QT:  8:45  am] 

aMXMQ  000C321fr41-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justioe  and 
Delinquency  Preventien 

Office  of  Justice  Programs;  Agency 
Informatton  CoHection  Activities: 
Proposed  Coliectton;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  emergency  review;  a  l-minute 
survey  on  curfews. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  of  Juvenile 
Justice  and  Delinquency  prevention  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Emergency 
review  and  approval  of  this  collection 
has  been  requested  from  OMB  by 
September  12,  1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  All  comments  should  be 


directed  to  OMB,  Office  of  Infonnation 
and  Regulatory  Affairs:  Attention:  Mr. 
Patrick  Boyd,  202-395-5971, 
Department  of  Justice  Deak  Officer, 
Washington,  DC  20503. 

During  the  first  60  days  of  this  — nwi 
period,  a  regular  review  of  this 
information  collection  is  also  beiag 
undertaken.  Comments  are  eacouraged 
and  will  be  accepted  until  November  12, 
1997.  The  Department  of  Justice  request 
written  conmients  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  pteposud  collection  of 
information.  Your  conunents  should 
address  one  or  more  of  tlw  feUowing 
four  points: 

(1)  Evaluate  wlwther  ttie  proposed 
oeUection  of  inibniiatioB  is  necessary  lor  ttie 
proper  perfomance  of  tiie  functions  of  the 
agency,  including  whetlwr  tlM  infonnation 
will  have  practical  utility; 

Evaluate  tl>e  accuracy  of  llie  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  tiw 
validity  of  the  metlMMlology  and  assumptions 


Enhance  tl>e  «|uality,  utility,  and  clarity  of 
tiie  information  to  be  collected;  and 

Minimize  the  burden  of  tiie  coUectioa  of 
information  on  those  wtio  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mfKanL>;a|  or  otlier 
tedmological  collection  tedmiques  or  odier 
forms  of  infonnation  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
Eileen  M.  Garry  (phone  number  and 
address  listed  below).  It  you  have 
additional  comments  or  suggestions  or  if 
you  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Eileen  M.  Garry  (202- ' 
307-5911).  Office  of  Juvenile  Jtistice  and 
Delinquency  i*revention.  Office  of 
Justice  Pro-ams.  U.S.  Department  of 
Justice.  633  Indiana  Avenue.  NW, 
Washington.  IX;  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection:  New 
collection. 

(2)  Title  of  the  Form/Collection:  A 1- 
Minute  Survey  on  Curfews. 

(3]  Agency  form  number,  if  any.  and  tiie 
applicable  component  of  the  Department 
sponsoring  the  collection:  Form,  None; 
Sponsoring  component.  Office  of  )uvenila 
Justice  and  Delinquency  Prevention,  Office  of 
justice  Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary.  State  and  local 
governments;  Other,  Not-for-profit 
institutions.  The  purpose  of  tills  data 
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collection  is  to  gather  information  from 
jurisdictions  on  the  use  of  juvenile  curfiBW 
•nd  its  efiiactiveneu  as  a  tool  to  rsduce 
juvenile  crime  and  victimization.  The  survey 
form  will  be  sent  to  all  those  who  were 
mailed  a  copy  of  an  OJJDP  Bulletin  on  the 
topic  of  juvenile  curfiBw. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
aatiniated  for  an  average  respondent  to 
iBtpond:  2.000  respondents  at  1  minute  per 
response. 

(6)  An  estimate  of  the  total  public  burden 
(in  hours]  associated  with  the  coUectioa:  33.3 
annual  burden  hours.    , 

If  additional  informatioo  is  required, 
contact  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center. 
1001  G  Street,  NW..  Washington.  DC 
20530. 

Dated:  September  8, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

(FR  Doc.  97-24173  Filed  9-11-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  tfw  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  9,  1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  (202)  219-5096 
ext.  143)  or  by  E-Mail  to  OMalley- 
Theresa@dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  AfEairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA.  ETA.  MSHA.  OSHA.  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  IX 
20503  (202)  395-7316,  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functioiu  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Lat>or  Statistics. 

Title:  Consumer  Price  Index  Housing 
Survey. 

OMB  Number:  1220-0034  (revision). 

Frequency:  Semi-annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  38,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Total  Burden  Hours:  7,600. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  request  is  for  a  one- 
year  revision  of  the  collection  of 
housing  information  based  on  1980 
Census  data.  In  order  to  facilitate  a 
smooth  transition  and  continuity  of  the 
housing  indexes  into  the  revision 
sample,  the  current  sample  will  be 
collected  through  calendar  year  1998. 

Agency:  Employment  and  Training 
Administration. 

Title:  Attestations  by  Employers  Using 
Alien  Crewmembers  for  Longshore 
Activities  at  L,ocations  in  the  State  of 
Alaska  (extension). 

OMB  Number:  120S-0352. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  350. 

Estimated  Time  Per  Respondent:  3 
hours. 

Total  Burden  Hours:  1,050. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information 
provided  on  this  form  by  employers 


seeking  to  use  alien  crewmembers  to 
perform  longshore  activitibs  at  location^ 
in  the  State  of  Alaska  will  permit  the 
Department  to  meet  Federal 
responsibilities  for  program 
administration,  management  and 
oversight. 

Agency.  Mine  Safety  and  Health 
Administration. 

Title:  Application  for  Use  of  Explosive 
Materials  and  Blasting  UniU  (30  CFR 
57,22606). 

OMB  Number  1219-0095 
(reinstatement  without  change). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Respondent:  1 
hour.  < 

Total  Burden  Hours:  7. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  In  the  absence  of 
permissible  explosives  or  blasting  units 
having  adequate  blasting  capacity  for 
metal  and  noiunetal  gassy  mines,  this 
standard  provides  procedures  by  which 
mine  operators  shall  notify  MSHA  of  all 
non-approved  explosive  materials  and  , 
blasting  units  to  be  used  prior  to  their 
use  in  underground  gassy  metal  and 
nonmetal  mines. 

MSHA  use9  this  information  to 
determine  that  the  explosive  and 
procedures  to  be  used  are  safe  for 
blasting  in  a  gassy  underground  mine. 

Agency.  Occupational  Safety  and 
Health  Administration. 

Title:  Permit-Required  Confined 
Spaces  (29  CFR  Part  1910.146). 

OMB  Number:  1218-0203  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Covemment;  State,  Local 
or  Tribal  Government 

Number  of  Respondents:  1.135,071. 

Estimated  Time  Per  Respondent:  .60 
hours. 

Total  Burden  Hours:  1,515,511. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  29  CFR  Part 
1910.146  prescribes  standards  for 
protecting  employees  from  the  hazards 
associated  with  entry  into  permit- 
required  confined  spaces.  The  standard 
requires  the  creation  of  a  written  permit 
entry  plan  and  the  use  of  written 
permits  to  enter  permit  spaces. 
Employees  risk  exposiue  to  hazards 
such  as:  toxic  and  explosive 


atmospheres,  oxygen  deficient 
atmospheres,  electric  and  mechanical 
energy,  inwardly  sloping  walls  and 
immersion  in  flowing  material. 
Theresa  M.  O'Malley. 
Departmental  Clearance  Officer. 
(FR  Doc.  97-24227  Filed  9-11-97;  8;45  am] 
8IUJNQ  CODE  4S10-M-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

JTPA  Annual  Summary  Program 
Report  (JASPR);  Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its,  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  |44  U.S.C.  3506(c)(2)(A)I.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biu-den  (time  and 
financial  resources)  is  minimizM, 
collection  instmments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  CurrenUy,  the 
Employment  and  Training 
Administration  is'soliciting  comments 
concerning  the  proposed  extension 
collection  of  the  JTPA  Anntial  Summary 
Program  Report  (JASPR). 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Writteen  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  12,  1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments  ' 
which:  „» 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical^  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Haskel  Lowery,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW.,  Room 
N4463,  Washington.  DC  20210;  Internet 
Address:  LOWERYHeDOLETA.GOV; 
telephone  number  (202)  219-5305  (this 
is  not  a  toll-free  munber). 

SUPPLEMENTARY  INRMMATKM: 

L  Background 

Under  the  Job  Training  Partnership 
Act  program.  Tide  II-B,  the  Summer 
Youth  Employment  and  Training 
Program,  has  been  established  to:  (1) 
Enhance  the  basic  sldlls  of  youth;  (2) 
encourage  school  completion  or 
enrollment  in  supplementary  or 
alternative  school  programs;  (3)  provide 
eligible  youth  with  exposure  to  die 
world  of  work;  and  (4)  enhance  the 
citizenship  skills  of  youth.  The 
Department  of  Labor  is  responsible  for 
overseeing  these  programs.  In  order  to 
carry  out  that  responsibility,  the 
Department  is  extending  the  reporting 
requirements  and  instructions. 

n.  Current  Actions 

The  Department  is  requesting  to 
continue  reporting  of  this  information 
on  an  annual  basis.  This  information 
will  permit  the  Department  to  fiilfill  its 
oversight  requirements  as  well  as  to 
respond  to  requests  frt>m  the  U.S. 
Congress,  the  Administration,  the 
media,  and  the  public  for  program 
information. 

Type  o^Review:  Reinstatement  (with 
change). 

Agency:  Employment  and  Training 
Administration. 

Title:  JTPA  Annual  Summary  Program 
Report  (JASPR). 

OMB  Number:  1205-0200. 

Agency  Number:  ETA  9040. 

Recordkeeping:  Retention  for  3  years. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Cite/Reference/Form/etc.:  29  U.S.C. 
P.L.  97-300,  20  CFR  627.425,  627.460, 
627.455. 

Totoy  Respondents:  59. 

Frequency:  Annual. 

Total  responses:  118. 

Average  Time  per  Response:  2  hours. 

Estimated  Total  Burden  Hours:  236. 
(59  respondents  x  2  responses  x  2  hoius 

per  response  =  236  burden  hour») 

Total  Burden  Cost  (operation/ 
maintaining):  $3,540.00  Comments 


submitted  in  response  to  this  comment 
request  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Managefiient  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  9, 1997. 
diaries  AtkiiiBon, 

Deputy  Administrator  Office  of  Job  Tiaining 
Programs. 

[FR  Doc.  97-24226  Filed  9-11-97;  8:45  am] 

BtUMQ  OOOE  4«1fr-40-M 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Detennination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  frx>m  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  cm 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931,  " 
as  amended  (46  Stat  1494,  as  amended, 
40  U.S.C.  276a)  and  of  otiier  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pa)rment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
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current  construction  industry  wage 
detenninations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Detenninations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  in 
Volume  and  States: 


Volume  IV 

Michigan 
MI970066 
MIS  7006  7 
MI970068 
MI970O69 
MI970070 
Mlg70071 
M1970072 
MI970073 
MI970074 
MI970075 
MI970076 
MI970078 


(Sep, 
(Sep 
(Sep 
(Sep, 
(Sep, 
(Sep, 
(Sep 
(Sep 
(Sep 
(Sep 
(Sep 
(Sep 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


MI970079  (Sep.  12. 1997) 
MI970080  (Sep.  12, 1997) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA970001  (Feb.  14. 1997) 
MA970002  (Feb.  14.  1997) 
MA970OO3  (Feb.  14, 1997) 
MA970005  (Feb.  14.  1997) 
MA970017  (Feb.  14. 1997) 
MA970018  (Feb.  14, 1997) 
MA970O19  (Feb.  14,  1997) 
MA97OO20  (Feb.  14,  1997) 
MA970021  (Feb.  14, 1997) 

Volume  n 

District  of  Columbia 

DC970001  (Feb.  14, 1997) 

DC970003  (Feb.  14. 1997) 
Delaware  _ 

DE970002  (Feb.  14, 1997) 

DE970004  (Fett.  14, 1997) 

DE970005  (Feb.  14. 1997) 

DE970009  (Feb.  14, 1997) 
Maryland 

MDg70034  (Feb.  14. 1997) 

MD970036  (Feb.  14. 1997) 

MD970048  (Feb.  14. 1997) 

MD970056  (Feb.  14,  1997) 

MD970O57  (Feb.  14,  1997) 

MD970059  (Feb.  14. 1997) 
Virginia 

VA970O22  (Feb.  14. 1997) 

VA970O25  (Feb.  14. 1997) 

VA970042  (Feb.  14. 1997) 

VA970048  (Feb.  14, 1997) 

VA970050  (Feb.  14, 1997) 

VA970052  (Feb.  14, 1997) 

VA970058  (Feb.  14,  1997) 

VA970078  (Feb.  14,  1997)  • 

VA970079  (Feb.  14, 1997) 

VA970104  (Feb.  14, 1997) 

VA970105  (Feb.  14. 1997) 

Volume  m 
None 

Volume  IV 

Indiana 

IN970002  (Feb.  14, 1997) 

IN970006  (Feb.  14, 1997) 
Michigan 

MI970001  (Feb.  14, 1997) 

Volume  V 

Iowa 

IA970003  (Feb.  14, 1997) 
Kansas 

KS970006  (Feb.  14, 1997) 

KS970007  (Feb.  14, 1997) 

KS9^0009  (Feb.  14, 1997) 

KS970011  (Feb.  14, 1997) 

ICS970012  (Feb.  14, 1997) 

1CS970016  (Feb.  14, 1997) 


KS970G18  (Feb. 
KS970019  (Feb. 
KS970G20  (Feb. 
KS970021  (Feb. 
KS970022  (Feb. 
KS970023  (Feb. 
KS970025  (Feb. 
KS970026  (Feb. 
KS970055  (Feb. 
ICS970061  (Feb. 
1CS970063  (Feb. 
Nebraska 
NEg70001  (Feb. 
NE970019  (Feb. 


14. 1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 

14, 1997) 
14. 1997) 


I 


Volume  VI 

Idaho 

ID970003  (Feb.  14, 1997) 
Oregon 

OR970017  (Feb.  14, 1997 

Volume  Vn 

Arizooa 

AZ970004  (Feb.  14, 1997) 
California 

CA970049  (Fab.  14,  1997) 

CA970050  (Feb.  14.  1997) 

CA970051  (Feb.  14, 1997) 

CA970052  (Feb.  14,  1997) 

CA970053  (Feb.  14,  1997) 

CA970054  (Feb.  14,  1997) 

CA970055  (Feb.  14,  1997) 

CA970056  (Feb.  14,  1997) 

CA970057  (Feb.  14,  1997) 

CA970058  (Feb.  14,  1997) 

CA970059  (Feb.  14,  1997) 

CA970060  (Feb.  14.  1997) 

CA970061  (Feb.  14.  1997) 

CA970062  (Feb.  14.  1997) 

CA970063  (Feb.  14.  1997) 

CA970064  (Feb.  14.  1997) 

CA970065  (Feb.  14. 1997) 

CA970066  (Feb.  14. 1997) 

CA970067  (Feb.  14.  1997) 

CA970068  (Feb.  14.  1997) 

CA970069  (Feb.  14,  1997) 

CA970070  (Feb.  14,  1997) 

CA970071  (Feb.  14,  1997) 

CA970072  (Feb.  14, 1997) 

CA970073  (Feb.  14, 1997) 

CA970074  (Feb.  14.  1997) 

CA970075  (Feb.  14.  1997) 

CA970076  (Feb.  14, 1997) 

CA970077  (Feb.  14, 1997) 

CA970078  (Feb.  14.  1997) 

CA970079  (Feb.  14,  1997) 

CA970080  (Feb.  14,  1997) 

CA970081  (Feb.  14.  1997) 

CA970082  (Feb.  14.  1997) 

CA970083  (Feb.  14. 1997) 

General  Wage  Detennination 
Publication 

General  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitied  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  county. 


The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  aimual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
detenninations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  this  Sth  day  of 
September  1997. 

CariPoledwy, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  97-23983  Filed  9-11-97;  8:45  am) 

BIUJNQ  CODE  4S1fr.Z7-M 


NATIONAL  WOMEN'S  BUSINESS 
COUNCIL 

Sunshine  Act  Meeting 

summary:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100—403  as  amended,  the 
National  Women's  Business  Council 
(NWBC)  announces  a  forthcoming 
Council  meeting  and  joint  meeting  of 
the  NWBC  and  Interagency  Commitiee 
on  Women's  Business  Enterprise.  These 
meetings  will  cover  action  items  worked 
on  by  the  National  Women's  Business 
Council  and  the  Interagency  Committee 
on  Women's  Business  Enterprise 
'  including  but  not  limited  to  increasing 
procurement  opportunities,  welfare-to- 
work  and  access  to  capital  for  women 
business  owners. 

DATES:  September  30, 1997. 
ADDRESSES: 

Council  Meeting— ].yN .  Marriott  Hotel, 
1331  Pennsylvania  Avenue,  NW, 
Washington,  DC  20024,  8:00  a.m.  to 
10:30  a.m. 

Joint  Meeting— The  White  House,  Old 
Executive  Office  Bldg.,  Indian  Treaty 
Room,  Washington,  DC  20502,  ll.-OO 
a.m.-12:00  noon. 

STATUS:  Open  to  the  public. 


CONTACT:  National  Women's  Business 
Coimcil,  409  Third  Street,  S.W.,  Suite 
5850,  Washington,  DC  20024.  (202)  205- 
3850. 

Note:  No  one  will  be  allowed  to  attend  the 
meeting  without  RSVP  and  security 
clearance. 

Gilds  Presley, 

Administmtive  Officer,  National  Women's 
Business  Council. 

(FR  Doc.  97-24423  Filed  9-10-97;  2:25  pm] 

BHJJNQ  CODE  aa20^AB-M 


NUCLEAR  REGULATORY 
COMMISSION 

The  Cleveland  Electric  Illuminating 
Company,  the  Toledo  Edison 
Company,  Duquasne  Light  Company, 
Ohio  Edison  Company,  and 
Pennsyhrania  Power  Company,  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2;  Notice  of  Consideration  of  Approval 
of  Application  Regarding  Proposed 
Corporate  Restructuring 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
approval  by  issuance  of  an  order  under 
10  CFR  50.80  of  an  application 
concerning  a  proposed  merger  between 
DQE,  Inc.  and  Allegheny  Power  System, 
hac.  (Allegheny  Power).  DQE,  Inc.  is  the 
parent  holding  company  of  Duquesne 
Light  Company  (DLC),  which  holds 
licenses  to  possess  interests  in  and  to 
use  and  operate  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2  (BVPS-1  and 
BVPS-2).  The  Cleveland  Electric 
Illuminating  Company,  The  Toledo 
Edison  Company,  and  Ohio  Edison 
Company  and  its  subsidiary 
Pennsylvania  Power  Company  also  hold 
licenses  to  possess  interests  in  the 
Beaver  Valley  Power  Station,  but  are  not 
involved  in  the  proposed  merger.  By 
letter  dated  August  1, 1997,  the 
Commission  was  informed  that  DQE, 
Inc.,  and  Allegheny  Power  have  entered 
into  a  merger  agreement  in  which  DQE, 
Inc.,  will  become  a  wholly  owned 
subsidiary  of  Allegheny  Power. 
Allegheny  Power  will  be  renamed 
Allegheny  Energy,  Inc. 

According  to  tne  application,  the 
merger  will  have  no  effect  on  the 
operation  of  BVPS-1  and  BVPS-2,  or 
the  provisions  of  their  operating 
licenses.  The  Cleveland  Electric 
Illuminating  Company,  The  Toledo 
Edison  Company,  Ohio  Edison 
Company,  and  Pennsylvania  Power 
Company  will  remain  licensees 
responsible  for  their  possessory  interests 
and  related  obligations.  DLC  will 
continue  to  operate  BVPS-1  and  BVPS- 
2  after  the  merger,  as  required  by  the 


operating  license.  No  direct  transfer  of 
the  license  will  result  from  the  merger. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  consent  to  the  transfer 
of  control  of  a  license  after  notice  to 
interested  persons.  Such  consent  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application 
from  DLC  dated  August  1, 1997.  The 
August  1, 1997,  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  B.F.  Jones  Memorial  Library,  663 
Franklin  Avenue,  Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  this  4tfa  day 
of  September  1997. 

For  the  Nuclear  Regulatory  rninmi«fir»n 
Donald  S.  Brinkman, 
Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects — I/n,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-24218  Filed  9-11-97;  8:45  am) 
■sjJNO  COW  7sa»«t-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Detroit  Edison  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hawing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  (DECo  or  the  licensee),  for 
operation  of  the  Enrico  Fermi  Atomic 
Power  Plant  Unit  2  (Fermi  2)  located  in 
Monroe  County,  Michigan.  This  action 
is  in  response  to  the  licensee's 
application  dated  September  5, 1997. 

The  proposed  amendment  would  add 
Special  Test  Exception  3/4.10.7, 
"Inservice  Leak  and  Hydrostatic 
Testing,"  that  allows  the  performance  of 
pressure  testing  at  a  reactor  coolant 
temperature  up  to  2 1 2  "F  while 
remaining  in  Operational  Condition  4. 
This  special  test  exception  would  also 
require  that  certain  Operational  ' 
Condition  3  specifications  for 
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Secondary  Containment  Isolation, 
Secondary  Containment  Integrity, 
Secondary  Containment  Automadc 
Isolation  Dampers,  and  Standby  Gas 
Treatment  System  operability  be  met. 
This  change  would  also  revise  the 
Index.  Table  1.2,  "Operational 
Conditions,"  and  the  Bases  to 
incorporate  the  reference  to  the 
proposed  special  test  exception. 

During  May  of  1997,  the  licensee 
identified  a  small  fuel  leak  based  on 
increasing  of^as  radiation  levels.  As  a 
result,  the  licensee  began  making  plans 
for  an  outage  to  identify  and  replace  the 
leaking  fuel.  This  outage  is  currently 
scheduled  to  begin  on  October  3, 1997. 
A  reactor  coolant  system  inservice  leak 
test  (System  Leakage  Test)  must  be 
performed  prior  to  startup  firom  this 
outage.  Compared  to  a  typical  refueling 
outage,  this  outage  will  be  shorter  in 
duration  and  will  not  include  the 
replacement  of  as  much  fuel.  Therefore, 
the  System  Leakage  Test  will  be 
performed  with  a  higher  decay  heat  load 
than  that  encountered  during  a  normal 
refueling  outage.  The  licensee  has 
indicated  that  during  the  final  planning 
for  the  outage,  it  recently  recognized 
that  tlie  anticipated  decay  heat  levels 
would  not  allow  sufficient  time  to 
conduct  the  System  Leakage  Test  in  a 
controlled,  deliberate  manner  within  the 
Technical  Specifications  limits 
governing  test  temperatures.  Without 
the  pro{>c«ed  Special  Test  Exception, 
the  licensee  has  stated  it  is  not 
confident  that  the  System  Leakage  Test 
can  be  accomplished  within  the  200  "F 
reactor  coolant  temperature  limit  The 
licensee  has  also  stated  that,  once  the 
need  for  the  amendment  was 
recognized,  that  the  license  amendment 
request  was  prepared  and  reviewed  in 
an  expeditious  manner.  In  its  September 
5, 1997,  application,  the  licensee 
requested  that  this  amendment  be 
reviewed  under  exigent  circumstances. 

The  NRC  staff  has  reviewed  the 
circumstances  related  to  this  proposed 
amendment  and  has  determined  that  the 
licensee  could  not  have  reasonably 
avoided  the  exigent  circumstances  and 
that  the  licensee  used  its  best  efforts  to 
make  a  timely  application  for  the 
amendment.  In  addition,  the  staff  has 
determined  that  the  failure  to  process 
this  amendment  request  in  a  timely 
manner  would  result  in  the  prevention 
of  resumption  of  the  operation  of  Fermi 
2.  Therefore,  the  NRC  will  process  this 
proposal  as  an  exigent  amendment. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regidations. 


Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circimistances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazajds  consideration,  which  is 
presented  below: 

1.  Does  this  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  allows  the 
performance  of  inservice  leak  and 
hydrostatic  testing  at  a  reactor  coolant 
temperature  of  greater  than  200  "F  but 
less  than  or  equal  to  212  "F  while 
considering  the  plant  to  remain  in 
OPERATIONAL  CONDITION  4.  This 
change  to  permit  the  average  reactor 
coolant  temperatiire  to  be  increased 
above  200  "F,  but  not  greater  than  212 
"F  while  performing  inservice  leak  and 
hydrostatic  testing  will  not  significantiy 
increase  the  probability  of  an  accident 
previously  evaluated.  These  tests  are 
performed  nearly  water  solid  with  all 
control  rods  fully  inserted.  Therefore, 
the  stored  energy  in  the  reactor  core  and 
coolant  will  be  very  low  and  the 
potential  for  causing  fuel  failures  with 
a  subsequent  increase  in  coolant  activity 
is  minirnal.  The  restrictions  provided  in 
the  prop>osed  Special  Test  Exception,  to 
require  Secondary  Containment 
Integrity  and  Standby  Gas  Treatment 
System  OPERABILITY,  provide 
sftsurance  that  any  potential  releases 
into  secondary  containment  will  be 
restricted  from  direct  release  to  the 
environment  and  will  be  adequately 
filtered  if  released.  With  the  reactor 
coolant  temperature  limited  to  212  ^'F, 
there  will  be  litUe  or  no  flashing  of 
coolant  to  steam,  and  any  release  of 
radioactive  materials  will  be  minimized. 
Therefore,  this  change  will  not 
significantiy  increase  the  consequences 
of  an  accident.  In  the  event  of  a  large 
primary  system  leak,  the  reactor  vessel 
will  rapidly  depressurize  allowing  the 
low  pressure  Emergency  Core  Cooling 
Systems  (ECCS)  to  operate.  The 
capability  of  the  required  ECCS  in 
OPERATIONAL  CONDITION  4  is 
adequate  to  maintain  the  core  flooded 


under  these  conditions.  Small  system 
leaks  will  be  detected  by  leakage 
inspections,  which  are  an  integral  part 
of  the  inservice  leak  and  hydrostatic 
testing  program,  before  any  significant 
inventory  loss  can  occur.  'Therefore,  this 
change  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  this  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Allowing  the  reactor  to  be  considered 
to  remain  in  OPERATIONAL 
CONDITION  4  during  inservice  leak  and 
hydrostatic  testing,  with  reactor  coolaat 
temperatures  greater  than  200  "F  but 
less  than  or  equal  to  212  "F,  is  an 
exception  to  certain  OPERATIONAL 
CONDITION  3  requirements  including 
those  associated  with  Primary 
Containment  Integrity  and  full 
complement  operability  of  the  ECCS 
systems.  The  inservice  leak  and 
hydrostatic  test  conditions  remain 
unchanged  otherwise.  The  reactor 
coolant  system  is  designed  for 
temperatures  exceeding  500  "F  with 
similar  pressures;  and  therefore,  any 
leaks  occiirring  will  be  bounded  by  the 
main  steam  line  break  outside 
containment  analysis  provided  in 
Section  15.6.4  of  the  UFSAR  (updated 
final  safety  analysis  refKjrt).  Therefore, 
this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  allows  inservice 
leak  and  hydrostatic  testing  to  be 
performed  with  reactor  coolant 
temperatures  of  up  to  212  "F,  and  the 
reactor  to  be  considered  to  remain  in 
OPERA'nONAL  CONDITION  4.  The 
reactor  vessel  head  will  be  in  place. 
Secondary  Containment  Integrity  will  be 
maintained  and  the  systems  required  in 
OPERA'nONAL  CONDITION  4  will  be 
OPERABLE  in  accordance  with  the 
Technical  Specifications;  therefore,  the 
proposed  change  will  not  have  a 
significant  impact  on  any  design  basis 
accident  or  safety  limit.  Inservice  leak 
and  hydrostatic  testing  is  performed 
water  solid,  or  nearly  water  solid  with 
reactor  coolant  temperature  [less  than  or 
equal  to)  212  "F.  The  stored  energy  in 
the  core  and  the  coolant  will  be  very 
low  and  the  potential  for  failed  fuel  and 
a  subsequent  increase  in  coolant  activity 
will  be  minimal.  The  reactor  pressure 
vessel  will  rapidly  depressurize  in  the 
event  of  a  large  primary  system  leak, 
and  the  low  pressure  ECCS  systems 
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required  to  be  OPERABLE  in 
OPERA'nONAL  CONDITION  4  will  be 
adequate  to  maintain  the  core  flooded, 
thus  ensuring  that  the  fuel  will  not 
exceed  the  2200  °F  peak  clad 
temperature  limit  Additionally, 
requiring  Secondary  Containment 
Integrity  will  resiUt  in  any  potential 
airborne  radiation  being  filtered  through 
the  SGTS  [standby  gas  treatment 
system),  thus  ensuring  that  ofiisite  doses 
remain  well  within  the  lOCFRlOO 
limits.  Small  system  leaks  will  be 
detected  by  leakage  inspections  before 
any  significant  inventory  loss  can  occur. 
Therefore,  this  special  test  exception 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rtdes  and 
EWrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  fix)m  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  receiveid  may  be 


examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  14, 1997.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  F*ractice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Monroe 
County  Library  System,  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petitios  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  ar6  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expwt 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing. 

l^he  petitioner  must  also  provide 
references  to  those  specific  sources  «»n<< 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  incluc^g  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

ff  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
U  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
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the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan,  48226,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  5, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC,  and  at  the 
local  public  docimient  room,  located  at 
the  Monroe  County  Library  System, 
3700  South  Custer  Road,  Monroe, 
Michigan.  48161. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Aadrew).  Kngler, 

Profect  Mnnqger.  Project  Directorate  Ut-t , 
Division  of  Reactor  Projects— DI/IV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  97-24379  Filed  9-11-97;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

PockMs  Noa.  50-250, 50-251. 50-335,  and 
S0-38q 

FkKfda  Power  &  Light  Co.;  St  Lucie 
Plant,  Units  1  and  2;  Turkey  Point 
Station,  Units  3  and  4;  Issuance  of 
Oiractor's  Dw:ision  UndsrIO  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  April  23, 1997,  as 
supplemented  on  May  11  and  May  17, 
1997,  filed  by  Thomas ).  Saporito,  Jr.,  on 
behalf  of  himself  and  the  National 
Litigation  Consultants  (Petitioners), 


pursuant  to  Section  2.206  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206).  The  Petitioners  requested  that 
the  U.S.  Nuclear  Regulatory 
Commission  (Commission  or  NRC)  take 
action  with  regard  to  op>erations  at  the 
Florida  Power  &  Light  Company's  (FPL's 
or  licensee's)  Turkey  Point  Station, 
Units  3  and  4,  and  St.  Lucie  Plant.  Units 
1  and  2. 

The  Petitioners  requested  that  the 
Commission  (1)  take  enforcement  action 
to  modify,  sus[>end,  or  revoke  FPL's 
operating  licenses  for  these  facilities 
until  FPL  can  sufficiently  demonstrate 
that  employees  at  FPL  nuclear  facilities 
are  exposed  to  a  work  environment  that 
encourages  employees  to  freely  raise 
safety  concerns  directly  to  the  NRC 
without  being  required  to  first  identify 
their  safety  concerns  to  the  licensee;  (2) 
take  escalated  enforcement  action  in 
accordance  with  10  CFR  2.202  because 
of  discriminatory  practices  of  the 
licensee  in  violation  of  NRC  regulations 
in  10  CFR  50.7  and/or  other  NRC 
regulations  and  that  the  enforcement 
action  be  retroactive  to  the  initial 
occurrence  of  the  violation  by  the 
licensee:  (3)  conduct  a  public  hearing 
through  the  Atomic  Safety  and 
Licensing  Board  and  permit  Petitioners 
leave  to  intervene  to  perfect  an 
evidentiary  record  in  consideration  of 
whether  the  licensee  has  violated  NRC 
requirements  and/or  regulations;  (4) 
require  the  licensee  to  post  a  written 
notice  alongside  each  NRC  Form  3 
currently  posted  at  the  licensee's 
nuclear  facilities  that  alerts  employees 
that  they  can  directly  contact  the  NRC 
about  nuclear  safety  concerns  without 
first  identifying  the  safety  concerns  to 
the  licensee;  (5)  require  the  licensee  to 
provide  a  copy  of  the  posted 
communication  to  all  employees  and 
ensure  that  all  employees  are  made 
aware  of  those  communications  through 
the  licensee's  General  Employee 
Training  Program;  and  (6)  require  the 
licensee  to  provide  the  NRC  with 
written  documents  authored  by  licensee 
officers  under  affirmation  that  the 
requirements  described  in  items  (4)  and 
(5)  have  been  fully  complied  with. 

In  the  supplement  of  May  11,  1997, 
the  Petitionera  requested  the  imposition 
of  a  civil  penalty  in  the  amount  of 
$100,00^against  each  of  three  former 
FPL  managers  and  that  the  NRC  refer 
the  matter  of  the  conduct  of  these 
managers  to  the  U.S.  Department  of 
Justice  (DOJ)  for  consideration  of 
invoking  criminal  proceedings. 

In  the  supplement  of  May  17,  1997. 
the  Petitioners  requested  imposition  of 
a  civil  penalty  in  the  amount  of 
$100,000  against  each  of  six  FPL 
employees  and  restriction  of  the 


licensed  activities  of  these  employees 
and  revocation  of  their  unescorted 
access  to  nuclear  facilities;  the 
imposition  of  a  civil  penalty  in  the 
amount  of  $100,000  against  the 
International  Brotherhood  of  Electrical 
Workers  (IBEW)  and  that  the  IBEW  be 
required  to  inform  its  members  in 
writing  that  they  have  the  right  to  report 
safety  concerns  direcUy  to  the  NRC 
without  fear  of  retribution  and  that  the 
IBEW  encourages  and  supports  such 
action  at  the  discretion  of  its  membera; 
and  the  imposition  of  a  civil  penalty  in 
the  amount  of  $100,000  against  two 
"agents"  or  "representatives"  of  the 
licensee.  The  Petitioners  also  requested 
investigations  of  "willful  falsification" 
of  a  company  business  record  and  the 
cause  of  "transcripts  found  missing"  in 
a  Department  of  Labor  proceeding,  and 
the  referral  of  the  matter  of  the  conduct 
of  the  individuals  and  entities  to  the 
DOJ  so  that  it  can  consider  invoking 
criminal  prtx^edings.  Finally,  it  was 
requested  that  the  NRC  conduct  an 
interview  with  the  Petitioners  regarding 
the  substance  of  their  10  CFR  2.206 
Petition. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  granted  the 
Petitioners'  request  for  an  interview  in 
that,  on  July  14, 1997,  the  NRC  held  a 
public  meeting  with  Mr.  Saporito  to 
provide  Petitioners  with  the  opporttmity 
to  provide  additional  information 
regarding  the  substance  of  their  Petition. 
The  Petitioners'  additional  requests 
have  been  denied  for  reasons  that  are 
explained  in  the  "Director's  Decision 
Pursuant  to  10  CFR  2.206"  (DI>-97-20), 
the  complete  text  of  which  follows  this 
notice  and  is  available  for  public 
inspection  at  the  Commission's  Public 
Doctiment  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  EX:. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  Bth  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  f.  Collins, 
Director.  Office  of  Nudear  Reactor 
Regulation. 

Director's  Deciaion  Under  10  CFR  2.206 

/.  Introduction 

By  Petition  dated  April  23. 1997,  (as 
supplemented  May  11  and  May  17, 
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1997),  pursuant  to  Section  2.206  of  Titie 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206),  Thomas  J.  Saporito,  Jr., 
on  behalf  of  himself  and  the  National 
Litigation  Consultants  (Petitioners). 
requested  that  the  Nuclear  Regulatory 
Commission  (Commission  or  NRC)  take 
action  with  regard  to  operations  at  the 
Florida  Power  &  Light  Company's  (FPL's 
or  licensee's)  Turkey  Point  Station, 
Units  3  and  4,  and  St  Lucie  Plant.  Units 
1  and  2.  Specifically,  the  Petitionera 
requested  that  the  Commission:  (1)  Take 
enforcement  action  to  modify,  suspend, 
or  revoke  FPL's  operating  licenses  for 
these  bcilities  until  FPL  can  sufficiently 
demonstrate  that  employees  at  FPL 
nuclear  facilities  are  exposed  to  a  work 
environment  that  encourages  employees 
to  freely  raise  safety  concerns  direcUy  to 
the  NRC  without  being  required  to  firet 
identify  their  safety  concerns  to  the 
licensee;  (2)  take  escalated  enforcement 
action  in  accordance  with  10  CFR  2.202. 
because  of  discriminatory  practices  of 
the  licensee  in  violation  of  10  CFR  50.7 
and/or  other  NRC  regulations,  and  that 
the  enforcement  action  be  retroactive  to 
the  initial  occurrence  of  the  violation  by 
the  licensee;  (3)  conduct  a  public 
hearing  through  the  Atomic  Safety  and 
Licensing  Board  and  i>ermit  Petitionera 
leave  to  intervene  to  perfect  an 
evidentiary  record  in  consideration  of 
whether  the  licensee  has  violated  NRC 
requirements  and/or  regulations;  (4) 
require  the  licensee  to  post  a  written 
notice  alongside  each  NRC  Form  3 
citrrently  posted  at  the  licensee's 
nuclear  fecilities  that  alerts  employees 
that  they  can  direcUy  contact  the  NRC 
about  nuclear  safety  concerns  without 
fint  identifying  the  safety  concerns  to 
the  licensee;  (5)  require  the  licensee  to 
provide  a  copy  of  the  posted 
communication  to  all  employees  and 
ensure  that  all  employees  are  made 
aware  of  those  communications  through 
the  licensee's  General  Employee 
Training  Program;  and  (6)  require  the 
licensee  to  provide  the  NRC  with 
written  documents  authored  by  licensee 
officera  under  affirmation  that  the 
requirements  described  in  items  (4)  and 
(5)  have  been  fully  complied  with. 

In  the  supplement  of  May  11. 1997, 
the  Petitionera  requested  the  imposition 
of  a  civil  penalty  in  the  amount  of 
$100,000  against  each  of  three  former 
FPL  managers  and  that  the  NRC  refer 
the  matter  of  the  conduct  of  these 
managera  to  the  U.S.  Department  of 
Justice  (DOJ)  for  consideration  of 
invoking  criminal  proceedings. 

In  the  supplement  of  May  17,  1997. 
the  Petitionera  requested  imposition  of 
a  civil  penalty  in  the  amount  of 
$100,000  against  each  of  six  FPL 
employees  and  restriction  of  the 


licensed  activities  of  these  employees 
and  revocation  of  their  unescorted 
access  to  nuclear  facilities;  the 
imposition  of  a  civil  penalty  in  the 
amount  of  $100,000  against  the 
International  Brotherhood  of  Electrical 
Workere  (IBEW),  and  that  the  IBEW  be 
required  to  inform  its  members  in 
writing  that  they  have  the  right  to  report 
safety  concerns  directiy  to  the  NRC 
without  fear  of  retribution  and  that  the 
IBEW  encourages  and  supports  such 
action  aX  the  discretion  of  its  membera; 
and  the  imposition  of  a  civil  penalty  in 
the  amount  of  $100,000  against  two 
named  individuals  characterized  in  the 
Petition  as  licensee  agents  or 
representatives  otthe  licensee.  The 
Petitionera  also  requested  investigations 
of  "willful  falsification"  of  a  company 
business  record  and  the  cause  of 
"transcripts  found  missing"  in  a 
Department  of  Labor  (DOL)  proceeding, 
and  the  referral  of  the  matter  of  the 
conduct  of  the  individuals  and 
"entities"  to  the  DOJ  so  that  it  can 
consider  invoking  criminal  proceedings. 
Finally,  it  was  requested  that  the  NRC 
conduct  an  interview  with  the 
Petitionera  regarding  the  substance  of 
their  10  CFR  2.206  Petition. 

By  letter  dated  June  14, 1907, 1 
informed  the  Petitionera  that,  pursuant 
to  10  CFR  2.206  of  the  Commisaion's 
regulations,  the  Petition,  as   ^  • "  --      - 
supplemented,  had  been  referreii  to  me 
and  that  action  on  their  requests  would 
be  taken  in  a  reasonable  amoimt  of  time. 
I  further  informed  the  Petitionera  that 
with  regud  to  their  request  for  a 
meeting  with  the  NRC  staff,  they  could 
call  to  arrange  a  suitable  day  and  time 
for  such  a  meeting. 

On  May  27. 1997,  FPL  responded  to 
the  Petition.  In  its  response,  the  licensee 
maintained  that  it  was  strongly 
committed  to  maintaining  a  work 
environment  in  which  employees  are 
free  to  raise  nuclear  safety  concerns 
directly  to  the  NRC  and  that  the  Petition 
lacked  any  factual  basis  and  shotild  be 
denied. 

In  response  to  the  Petitionera'  request 
for  an  "interview"  regarding  their 
Petition,  the  NRC  staff  held  a  public 
meeting  with  Mr.  Saporito  on  July  14, 
1997.  Ehiring  the  meeting,  Mr.  Saporito 
elaborated  upon  the  bases  for  the    ' 
Petition  and  stated  his  concerns  about 
reporting  nuclear  safety  issues  at  the  St. 
Lucie  plant  should  the  DOL 
Administrative  Law  Judge  (ALJ)  order 
his  reinstatement  as  an  employee-of 
FPL.I  During  the  meeting,  Mr.  Saporito 


also  raised  what  he  asserted  were 
certain  improprieties  which  occurred 
during  the  DOL  hearing  and  specifically 
requested  that  the  NRC  investigate  an 
additional  dbncem  that  the  licensee  or 
its  attorneys  may  have  "whited  out"  a 
page  of  a  document  he  had  requested 
during  the  DOL  proceeding.  Mx. 
Saporito  stated  that  he  was  adding  this 
request  to  the  Petition. 

On  August  13,  1997,  FPL  submitted 
an  additional  response  to  the  Petition. 
In  this  response,  FPL  stated  that  it  was 
responding  in  opposition  to  the 
supplemental  petitions  filed  by  the 
Petitionera  dated  May  11  and  May  17, 
1997,  and  to  assertions  made  by  Mr. 
Saporito  during  the  July  14. 1997, 
public  meeting. 

n.  Background 

As  a  basis  for  the  requests  described 
above,  the  Petitionera  asserted  in  their    ^ 
Petition  of  April  23, 1997,  that  the 
NRC's  failure  to  take  enforcement  action 
against  the  licensee  on  the  basis  of  the 
Secretary  of  Labor's,  finding  that  FPL 
violated  the  Eneigy  Reorganization  Act 
(ERA)  when  it  discharged  an  employee 
(i.e.,  Mr.  Saporito)  for  raising  safety 
concerns  has  resulted  in  a  "chilling 
effect"  at  FPL  and  continued 
discrimination  against  employees  hy 
FPL  in  violation  of  10  CFR  50.7.2  In 


■  In  response  to  this  coocern.  the  staff  referred  Mr. 
Saporito  to  10  CFR  50.7  and  various  NRC  policy 
statements  and  other  documents  that  describe  the 
protoctioo  to  individuals  who  raise  nuclsar  salsty 


concerns  to  the  MRC  or  to  their  employws.  and  ° 
offered  to  provide  Mr.  Saporito  copies  of  relevaol 
documents.  The  staff  provided  Mr.  Saporito  \hme 
documents  by  letter  dated  )uly  28.  19S7. 

'This  proceeding.  OOL  Case  8&-ERA-7  and  B»- 
ERA-17  (hereafter  89-ERA-7/17).  involved  two 
complainU  by  Mr  Saporito  in  which  he  alleged, 
respectively,  that  he  was  disciplined  and  hsrsienrl 
in  retaliation  for  engaging  io  protected  activity  and 
that  be  was  discharged  for  engaging  in  protectad 
activity.  On  June  30,  1989,  a  DOL  AL)  issued  a 
Recoomiended  Decision  and  Order  Denying 
Complaint,  which  dismissed  both  cases.  Amoi^ 
othy  things,  the  AL)  found  tliat  FPL  had 
legitimately  terminated  Mr.  Saporito  for  acts  pf 
insubordination,  which  included  Mr.  Saporito's 
refusal  to  reveal  safety  concerns  to  the  licensee  and 
his  insistence  that  he  raise  them  to  the  NRC  instead. 
In  a  Decision  and  Remand  Order  issued  }une  3. 
1994,  the  Secretary  held  that  an  employee  who 
refuses  to  reveal  his  safety  concerns  to  max>agepent 
and  asserts  his  right  to  bypass  the  "chain  of 
command"  to  speak  directly  with  the  NRC  is 
engaging  in  protected  activity  and  remanded  the 
case  to  the  AL)  to  review  the  record  in  light  of  this 
decision  and  submit  a  new  recommendation  to  the 
Secretary  as  to  whether  FPL  would  have  discharged 
Mr.  Saporito  for  unprotected  aspects  of  his  conduct 
By  letter  to  the  Secretary  of  Labor  from  then  NRC 
chairman  Ivan  Selin,  the  NRC  expressed  concern 
about  the  Secretary's  broad  statement,  noting  that 
licensees,  not  the  NRC,  are  in  the  best  position  to 
deal  effectively  with  safety  concerns.  In  a 
subsequent  Order  issued  February  16,  1995, 
denying  reconsideration  of  his  )une  3  decisioo,  the 
Secretary  clarified  his  )une  3  decision  by  stating 
that  it  would  not  lie  accurate  to  interpret  the 
decision  as  providing  an  employee  an  "absolute 
right"  to  refuse  to  report  safety  concerns  to  the 
plant  operator.  Rather,  the  Secretary  stated  that  tb* 
right  of  an  employee  to  protection  for  bringing 
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addition,  in  the  Petitioners'  supplement 
of  May  11, 1997,  to  their  Petition,  they 
asserted  that  Mr.  Saporito's  "Damages 
Brief  in  the  DOL  proceeding 
mentioned  above  established  that  the 
licensee  and  its  managers  are  liable  for 
creating  a  hostile  work  environment  at 
Turkey  Point  and  have  biled  to  stop 
harassment  and  discrimination  against 
Mr.  Saporito.  The  Petitioners  further 
stated  that  the  record  in  this  case 
contains  evidence  shoMring  direct 
participation  of  Mr.  Saporito's  "chain  of 
command"  in  the  retaliatory  actions 
taken  against  Mr.  Saporito. 

In  their  supplement  of  May  17, 1997, 
to  the  Petition,  the  Petitioners  asserted 
that  certain  pleadings  and  transcripts  in 
this  DOL  proceeding  set  oat  a 
chronology  of  events  surrounding 
missing  record  transcripts  and  the 
falsification  of  a  licensee  company 
business  record  and  establish  that 
licensee  employees  and  union  members 
played  a  role  in  discriminating  against 
Mr.  Saporito.  The  Petitioners  further 
stated  that  additional  evidence  exists 
that  necessitated  a  meeting  between  the 
NRC  and  the  Petitioners. 

J27.  Ditcussion  "^ 

Because  of  the  numerous  requests  and 
interrelated  natiue  of  the  issues  raised 
and  the 'bases  provided  by  the 
Petitioners,  the  requests  in  the  Petition 
and  supplements  previously  described 
have  been  considered  together  and  are 
categorized  as  follows:  (1)  NRC  should 
take  escalated  enforcement  action 
against  the  licensee  and  certain 
individuals  employed  by  the  licensee 
and  refer  this  matter  to  the  DOJ;  (2)  NRC 
should  take  escalated  enforcement  and 
other  action  against  the  IBEW;  (3)  NRC 
should  initiate  investigations  into 
matters  regarding  the  DOL  proceeding, 
including  willful  falsification  of  a 
company  business  record,  willful 
falsification  of  the  DOL  transcript,  and 
alleged  "whiting  out"  of  a  page  of  a 
dociunent  by  the  licensee's  attorneys: 
and  (4)  miscellaneous  requests. 

1.  Petitioners'  Request  for  Enforcement 
Action  Against  the  Licensee  and  Certain 
Employees  of  the  Licensee 

As  previously  stated,  the  Petitioners 
request  that  the  NRC  take  enforcement 


infonnation  directly  to  the  NRC  and  his  duty  to 
inform  managsm^t  of  safsty  concerns  are 
independent  and  do  not  conflict  but  that  the 
employer's  motivation  should  be  reviewed  on  a 
caaa-by-case  basis,  pursuant  to  a  "dual  motive" 
analyais.  to  ensure  that  the  employer  would  have 
taken  the  same  action  regardless  of  whether  an 
employee  insisted  on  his  right  to  speak  first  to  the 
NRC.  The  Secretary  specifically  noted  that  his  )uoe 
3  Order  bad  not  decided  the  ultimate  question 
regarding  the  appropriate  outcome  of  the  dual 
motive  analysis  to  the  facts  of  this  case 


action  to  modify,  suspend,  or  revoke 
FPL's  operating  licenses  until  FPL  can 
sufficienUy  demonstrate  that  employees 
at  FPL's  nuclear  facilities  are  "exposed 
to  a  work  environment"  that  encourages 
these  employees  to  freely  raise  safety 
concerns  directiy  to  the  NRC  without 
being  required  to  first  identify  their 
safety  concerns  to  the  licensee,  hi 
addition,  the  Petitioners  request  that  the 
NRC  take  escalated  enforcement  action 
against  the  licensee  because  of  the 
licensee's  discriminatory  practices  in 
violation  of  10  CFR  50.7  and  that  this 
enforcement  action  be  retroactive  to  the 
initial  occurrence  oS  the  violation  by  the 
licensee. 

As  a  basis  for  this  request,  the 
Petitioners  assert  that  the  Secretary  of 
Labor  found  in  89-ERA-7/17  that  FPL 
violated  the  ERA  when  it  discharged 
Mr.  Saporito  but  that  the  NRC  failed  to 
take  any  enforcement  action  against  the 
licensee  for  this  violation,  and  that  as  a 
direct  result  of  the  NRC's  foilure  to  take 
such  action,  a  "chilling  effect"  was 
instilled  at  the  licensee's  facilities  that 
continues  to  dissuade  employees  from 
raising  safety  concerns.  The  Petitioners 
cite  numerous  cases  in  support  of  their 
assertion  that  the  licensee  has  continued 
to  discriminate  against  employees  who 
engage  in  protected  activity. 

This  request  is  similar  to  a  request 
made  by  Mr.  Saporito  in  an  earlier 
Petition,  which  was  addressed  in  a 
Director's  Decision  issued  on  May  11. 
1995  (DD-95-7,  41  NRC  339).  As 
previously  described  herein,  and  as 
explained  in  DD-95-7.  contrary  to  the 
Petitioners'  assertion,  the  Secretary  of 
Labor  has  not  yet  made  a  finding  on  the 
merits  in  89-ERA-7/17  as  to  whethv 
the  licensee  violated  the  ERA  in 
discharging  Mr.  Saporito.  Rather,  in  an 
Order  issued  on  June  3, 1994,  the 
Secretary  directed  the  ALJ  to  submit  a 
new  recommendation  on  whether  FPL 
would  have  discharged  Mr.  Saporito 
absent  his  engaging  in  protected 
activities.  Therefore,  the  Order  of  June 
3, 1994.  does  not  constitute  a  final 
decision  by  the  Secretary  of  Labor,  and 
because  there  is  no  DOL  finding  of 
discrimination,  there  is  no  basis  to 
justify  enforcement  action  by  the  NRC  at 
this  time.'  As  further  explained  in  that 
Director's  Decision,  the  NRC  will 
monitor  the  DOL  proceeding  and 
determine  on  the  basis  of  further  DOL 
findings  and  rulings  whether 
enforcement  action  against  the  licensee 
is  warranted. 

With  regard  to  the  Petitioners'    . 
assertion  that  the  NRC's  failure  to  take 
enforcement  action  has  resulted  in  a 


"chilling  effect"  at  the  licensee's 
facilities,  the  Petitioners  have  offered  no 
evidence  to  substantiate  this  claim.  Over 
the  past  two  years  (July  1995 — ^June 
1997),  89  allegations  from  FPL 
employees  or  contractors  have  been 
submitted  to  the  NRC,  of  which  six  have 
been  allegations  related  to 
discrimination.  Of  these  allegations,  the 
staff  was  unable  to  evaluate  two 
allegations  because  the  alleger  woidd  ^ 
not  reveal  his  or  her  identity.  With 
regard  to  the  remaining  allegations,  in 
two  cases,  discrimination  was  not 
substantiated.  The  remaining  two 
allegations  are  still  being  evaluated. 
Should  these  allegations  be 
substantiated,  the  NRC  will  determine  at 
that  time  whether  enforcement  action 
against  the  licensee  is  warranted. 
Nonetheless,  even  if  these  allegations 
are  substantiated^  there  is  presenUy  no  . 
indication  that  there  has  been  a 
"chilling  effect"  at  the  licensee's 
facilities.  The  NRC  staff  has  conducted 
inspections  of  FPL'it'  Nuclear  Safety 
Speakout  Program  (Employees  Concerns 
Program)  and  has  examined  the  safety- 
conscious  work  environment  at  FPL's 
nuclear  facilities.  The  results  of  the  last 
two  inspections,  conducted  in  April- 
May  1996  and  Jime  1997,*  indicate  that 
the  Speakout  Program  has  been  effective 
in  handling  and  resolving  individuals' 
concerns.  The  Speakout  Program  has 
been  readily  accessible,  and  employees 
are  familiar  with  the  various  avenues 
available  by  which  to  express  their 
concerns.  ' 

The  Petitioners  have  relied  upon  89- 
ERA-7/17  and  eight  additional  cases  to 
demonstrate  both  widespread 
discrimination  by  FPL  against  its 
employees  and  a  lack  of  NRC 
enforcement  action  to  deal  with  this 
alleged  discrimination.'  With  re^^aid  to 


'  As  of  this  date,  the  AL|  has  not  issued  a  new 
Recommended  Decision. 


•NRC  Inspection  Reports  50-250/96-05.  50-251/ 
96-OS.  50-335/96-07.  and  50-389/96-07,  dated 
May  31.  1996.  and  5O-335/97-08  and  50-389/97- 
08,  dated  July  ^6.  1997. 

'The  other  eight  caaes  and  their  disposition  are 
as  follows: 

(1)  Pillow  v.  Btchtel.  87-ERA-35:  The  Secretary 
found  that  discrimination  by  Bechtel  had  occurred 
and  ordered  compensation  for  damages.  The  NRC 
issued  Notices  of  Violation  on  February  11, 1994  to 
FPL  and  Bechtel.  for  violations  that  occurred  in 
1987  and  that  were  based  on  both  B7-ERA-3S  and 
87-ERA-M  (EA  93-199  and  EA  93-200). 

(2)  DiazRobainas  v.  FPL,  92-ERA-lD:  Although 
the  Secretary  of  Labor  found  that  discrimination 
occurred,  he  remanded  the  case  to  the  ALJ  for  a 
determination  of  the  appropriate  remedy,  so  that 
the  Secretary's  decision  was  not  a  Rnal  decision  by 
DOL.  The  case  settled  before  the  ALJ  issued  his 
decision.  The  NRC  issued  a  Notice  of  Violation  and 
Proposed  Qvil  Penalty  of  SlOO.OOO  against  FPL  for 
the  violation,  which  occurred  in  1992  (EA  96-051). 
The  licensee  paid  the  civil  penally  on  December  3, 
1996. 

(3)  PHipps  V.  FPL.  95-ERA-53;  The  DOL  Wag0 
and  Hour  Assistant  Area  Director  concluded  that 


Federal  Regigter  /  Vol.  62.  No.  177  /  Friday.  September  12,  1997  /  Notices  48119 


89-ERA-7/17,  as  previously  stated,  no 
final  determination  that  discrimination 
occurred  has  yet  been  made  by  DOL.  A 
close  examination  of  the  remaining 
cases  does  not  support  Petitioners' 
assertion  that  the  NRC's  "lax  attitude" 
caused  a  pattern  and  practice  of 
discrimination  at  FPL's  nuclear 
facilities.  All  of  the  cases  cited  by  the 
Petitioners,  except  for  two  cases  [Pillow 
V.  Bechtel.  87-ERA-35.  and  Diaz- 
Robainas v.  FPL,  92-ERA-lO),  were 
either  settled,  volimtarily  dismissed  at 
the  request  of  the  Complainant,  or 
otherwise  dismissed  by  DOL  before  a 
final  determination  was  made  by  the 
Secretary  of  Labor.  Two  of  the  cases 
relied  upon  by  the  Petitioners  did  not 
involve  FPL,  but  other  companies  (and 
one  of  these  cases  did  not  involve 
matters  under  NRC  jurisdiction).  Witl^ 
regard  to  Pillow,  the  discrimination  that 
was  the  subject  of  this  case  occurred 
before  the  case  involving  Mr.  Saporito. 
Therefore,  such  discrimination  is 
neither  indicative  of  FPL's  current 
performance  nor  could  have  resulted 
from  the  lack  of  NRC's  enforcement 
action  in  the  present  case.<^  The  only 


Mr.  Phipps'  engaging  in  protected  activities  was  • 
{actor  in  FPL's  decision  to  prohibit  him  from 
working  during  plant  outages.  FPL  appealed  the 
decision,  and  a  hearing  was  scheduled  before  a  DOL 
ALJ.  Before  the  hearing,  the  parties  entered  into  a 
settlement  agreement.  A  final  DOL  Order,  dated 
February  21, 1996,  dismissed  the  case  with 
prejudice  on  the  basis  of  a  voluntary  stipulation  by 
the  parties.  There  was  no  finding  Cor  discrimination 
by  DOL. 

(4)  Dysert  v.  FPL  92-ERA-26:  The  DOL  Wage  and 
Hour  Area  Director  determined  that  there  was  no 
discrimination.  The  complainant  appealed,  but  then 
requested  that  the  case  be  dismissed  prior  to  a 
determination  by  an  ALJ  as  to  whether 
discrimination  occurred.  A  final  Order  affirming  the 
dismissal  of  the  complaint  was  issued  by  the 
Secretary  on  June  2S,  1993. 

(5)  Kleiman  v.  FPL  91-ERA-50:  The  DOL  Wage 
and  Hour  Area  Director  determined  that  there  was 
no  discrimination.  The  complainant  appealed,  but 
then  requested  that  the  case  be  dismissed  prior  to 
a  determination  by  an  ALJ  as  to  whether 
discrimination  occurred.  A  final  Order  afRrming  the 
dismissal  of  the  complaint  was  issued  by  the 
Secretary  on  February  21. 1<«»2. 

(6)  Young  V.  FPL.  93-ERA-30:  The  DOL  Wage 
and  Hour  Area  Director  determined  that  there  was 
no  discrimination.  The  complainant  appealed,  but 
then  requested  that  the  case  be  dismissed  prior  to 
a  determination  by  an  ALJ  as  to  whether 
discrimination  occurred.  A  final  Order  affirming  the 
dismissal  of  the  complaint  was  issued  by  the 
Secretary  on  July  13, 1995. 

(7)  Fry  V.  AUanUc  Constniction  Fabrics,  Inc.,  96- 
STA-7:  This  case  did  not  involve  FPL  or  any  NRC 
licensee,  did  not  involve  the  raising  of  nuclear 
safety  concerns  or  any  other  matters  under  NRC 
jurisdiction,  and  did  not  arise  under  the  Energy 
Reorganization  Act,  but  under  the  Surfoce 
Transportation  Act 

(8)  Collins  v.  fTt,  91-ERA-47  (actually  Collins  v. 
FPC):  The  Secretary  of  Labor  issued  an  Order  oo 
May  15,  1995,  finding  that  no  discrimination 
occurred.  In  addition,  the  respondent  in  this  case 
waa  actually  Florida  Power  Corporation,  not  FPL. 

^In  addition,  the  NRC  has  taken  enforcement 
action  in  the  Pillow  case.  See  footnote  5. 


additional  cases  cited  by  the  Petitioners 
in  which  any  finding  was  made  by  DOL 
that  discrimination  occurred  were 
Phipps  V.  FPL,  95-ERA-53,  and  Diaz- 
Robainas. In  Phipps,  the  DOL  Wage  and 
Hour  Assistant  Area  Director  concluded 
that  Mr.  Phipps'  engaging  in  protected 
activities  was  a  factor  in  FPL's  decision 
to  prohibit  him  bom  working  during 
plant  outages.  FPL  appealed  the 
decision;  however  the  case  was 
dismissed  on  the  basis  of  a  voluntary 
stipulation  by  the  parties  prior  to  a 
hearing  before  an  ALJ.  The  NRC  Office 
of  Investigations  investigated  this  case 
and  did  not  substantiate  that 
discrimination  had  occurred.  In  the 
JXaz-Robainas  case,  the  Secretary  of 
Labor  did  determine  that  discrimination 
had  occurred.  This  one  example, 
however,  for  which  the  NRC  took 
appropriate  enforcement  action.'  does 
not  support  the  Petitioners'  assertion 
that  the  NRC  has  a  "lax  attitude"  which 
has  caused  a  pattern  or  practice  of 
discrimination  at  FPL's  facilities. 

For  all  of  these  reasons,  the 
Petitioners  have  not  set  forth  a  sufficient 
basis  that  would  warrant  the  NRC  to 
take  escalated  enforcement  action 
against  the  licensee  at  this  time, 
llierefore,  this  request  by  the  Petitioners 
is  denied. 

The  Petitioners  also  request  that  the 
NRC  impose  a  civil  penalty  in  the 
amount  of  $100,000  against  each  of 
three  former  FPL  managers;  a  civil 
penalty  in  the  amount  of  $100,000 
against  six  current  FPL  employees  and 
restriction  of  the  licensed  activities  of 
these  employees  and  revocation  of  their 
imescorted  access  to  nuclear  facilities: 
and  a  civil  penalty  in  the  amoimt  of 
$100,000  against  two  named  individuals 
characterized  in  the  Petition  as  licensee 
"agents"  or  "representatives."  As  a  basis 
for  this  request,  the  Petitioners  allege 
that  these  individuals  were  involved  in 
the  discrimination  against  Mr.  Saporito. 
which  is  the  subject  of  DOL  Case  89- 
ERA-7/17.  Because  a  final 
determination  has  not  been  made  by 
DOL  or  NRC  that  discrimination 
occurred  against  Mr.  Saporito,  the 
requested  enforcement  action  against 
these  individuals  is  not  warranted  at 
this  time. 

In  addition,  the  Petitioners  request 
that  the  NRC  refer  the  matter  of  the 
conduct  of  various  FPL  managers  and 
other  individuals  and  "entities"  (i.e.. 
the  licensee  and  the  IBEW)  to  the  DOJ 
so  that  it  can  consider  invoking  criminal 
proceedings  against  these  persons  and 


entities.*  As  discussed  in  this  section. 
DOL  has  not  made  a  final  determination 
in  this  case  as  to  whether  discrimination 
occurred.  Therefore,  the  Petitioners'    -'' 
request  is  denied  pending  a  final 
decision  by  DOL  as  to  whether 
discrimination  occurred  in  DOL  Case 
89-^RA-7/17.  The  NRC  >«!!  monitor 
the  DOL  proceeding  on  remand  to  the 
ALJ  and  determine  on  the  basis  of 
further  DOL  findings  and  rulings  in  »h<« 
case  whether  a  violation  of  NRC 
requirements  has  occurred,  whether 
enforcement  action  against  the  licensee 
or  its  employees  is  warranted,  and 
whether  this  matter  warrants  referral  to 
the  DOJ. 

2.  Petitioners'  Request  for  Action 
Against  the  IBEW 

The  Petitfoners  request  that  the  NRC 
impose  a  civil  penalty  in  the  amount  of 
$100,000  against  the  IBEW  and  that  the 
IBEW  be  required  to  inform  itA  members 
in  writing  that  they  have  the  right  to 
report  safety  concerns  direcUy  to  the 
NRC  without  fear  of  retribution  and  that 
the  IBEW  encourages  and  supports  such 
action  at  the  discretion  of  its  members. 

The  Petitioners  request  that  the  NRC 
take  such  acrtion  because  they  allege  that 
IBEW  officials  conspired  with  FPL 
management  to  have  Mr.  Saporito's  site 
access  revoked  at  Turkey  Point  Station. 
The  basis  for  this  request  was  clarified 
at  the  meeting  between  Mr.  Saporito  and 
the  NRC  staff  on  July  14,  1997.  During 
that  meeting.  Mr.  Saporito  stated  that 
two  licensee  officials  testified  during 
the  DOL  hearing  that  a  comment  was 
made  by  union  officials  to  licensee 
management  that  Mr.  Saporito  could 
potentially  sabotage  the  plant,  and  that, 
as  a  result  of  that  comment,  his  access 
to  the  site  was  revoked. 

The  testimony  of  these  licensee 
officials  is  a  part  of  the  record  that  is 
currentiy  before  the  DOL  ALJ.  As 
prevfously  stated,  the  NRC  vrill  monitor 
the  DOL  proceeding  on  remand  to  the 
ALJ  and  determine  on  the  basis  of 
further  DOL  findings  and  rulings  in  this 
case  whether  any  violation  of  NRC 
requirements  has  occurred  that  would 
warrant  enforcement  action  by  the  NRC 
For  this  reason,  this  request  by  the 
Petitioners  is  denied. 


''  As  noted  in  footnote  5.  the  NRC  issued  a  Notice 
of  Violation  and  Proposed  Qvil  Pmalty  of  SlOO.OOO 
to  FPL  for  this  violation. 


■The  Petitioners  assert  as  a  basis  for  their  request 
that  enforcement  action  be  taken  against  licensee 
employees  and  union  officials  that  certain 
pleadings  they  have  filed  in  the  DOL  case,  as  well 
as  trarucript  records,  provide  evidence  of  retaliation 
by  these  individuals.  It  should  be  noted  that  the 
pleadings  and  transcripts  in  a  DOL  proceeding  are 
not.  by  themselves,  conclusive  that  discrimination 
occurred. 


-IW^^ 
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3.  Petitioners'  Request  for  Initiation  of 
NRC  Investigations 

The  Petitioners  request  that  the  NfRC 
investigate  the  "willful  falsification"  of 
a  company  business  record  and  the 
cause  of  "transcripts  found  missing"  in 
the  DOL  proceeding.'  During  the 
meeting  held  with  the  NRC  on  July  14, 
1997,  Mr.  Saporito  also  raised  what  he 
asserted  were  certain  improprieties 
which  occurred  during  the  EXDL  hearing 
and  specifically  requested  that  the  NRC 
investigate  an  additional  concern  that 
the  licensee  or  its  attorneys  may  have 
"whited  out"  a  page  of  a  document  he 
had  requested  during  the  DOL 
proceeding.  Mr.  Saporito  stated  that  he 
was  adding  this  request  to  his  Petition. 

This  matter  relates  solely  to  the 
conduct  of  a  DOL  proceeding.  The  NRC 
staff  has,  therefore,  referred  these  issues 
to  EXDL.  The  Petitioners'  request  that  the 
NRC  investigate  these  matters  is  denied. 

4.  Other  Petition  Issues 

The  Petitioners  request  that  the  NRC 

require  the  licensee  to  post  a  written 
notice  alongside  each  NRC  Form  3 
currently  posted  at  the  licensee's 
nuclear  facilities  that  alerts  employees 
that  they  can  directly  contact  the  NRC 
about  nuclear  safety  concerns  without 
first  identifying  the  safety  concerns  to 
the  licensee.  In  addition,  the  Petitioners 
request  that  the  NRC  require  the 
licensee  to  provide  a  copy  of  this  posted 
communication  to  all  employees  and 
ensure  that  all  employees  are  made 
aware  of  those  communications  through 
the  licensee's  General  Employee 
Training  Program.  Finally,  the 
Petitioners  request  that  the  NRC  require 
the  licensee  to  provide  the  Commission 
with  documents  authored  by  an  officer 
of  the  licensee  under  affirmation 
affirming  that  the  licensee  has  complied 
with  these  requests. 

This  request  is  similar  to  a  request 
made  by  Mr.  Saporito  in  a  Petition  filed 
on  March  8,  1995,  and  responded  to  in 
a  Director's  Deci^on  issued  on  May  25, 
1995  pD-95-8,  41  NRC  346  (1995)).  In 
that  Petition,  Mr.  Saporito  requested 
that  each  licensee  be  required  to  report 
to  the  Commission  under  oath  or 


*  Mi.  Saporito  elaborated  on  these  alleged 
falsifications  at  the  meeting  held  on  July  14,  1997. 
Specifically.  Mr.  Saporito  asserted,  with  regard  to 
the  missing  transcript  pages,  that  20  pages 
containing  testimony  by  the  licensee's  vice 
president  were  missing  from  the  initial  copy  of  the 
transcript  that  he  was  provided  (although  the  record 
was  eventually  amended  to  contain  these  pages). 
With  regard  to  the  falsification  of  a  business  record, 
he  asserted  that  minutes  of  a  meeting  held  between 
him  and  licensee  officials  did  not  accurately  reflect 
the  real  reason  that  his  site  access  was  being 
revoked:  that  is,  that  union  officials  had  told 
licensee  management  ofBcialt  that  ha  might 
sabotage  the  plant.  :  - 


affirmation  that  it  had  completed  a 
review  of  its  station  operating 
procedures  to  determine  whether  those 
procedures  included  restrictions  that 
would  prevent  an  employee  from 
bringing  safety  concerns  directly  to  the 
NRC  and  that  it  had  communicated  to 
its  employees  that  they  were  free  to 
bring  concerns  directly  to  the  NRC 
without  following  the  normal  chain  of 
commemd.  As  explained  in  that 
Director's  Decision,  the  Secretary  of 
Labor  did  not  hold  in  his  decision  of 
June  3, 1994,  that  employees  have  an 
"absolute  right"  to  refuse  to  inform 
licensee  management  of  public  health 
and  safety  concerns  and  to  bypass  the 
licensee's  management  in  order  to  bring 
safety  concerns  directly  to  the  NRC. 
Although  an  employee  may  not  be 
discriminated  against  by  the  employer 
for  coming  directly  to  the  NRC  with 
safety  concerns,  an  employee  may  also 
be  required  by  the  employer  to  bring 
these  same  concerns  to  the  employee's 
management.  Whether  an  employee 
must  bring  issues  to  licensee 
management  is  dependent  on  the  facts 
of  each  specific  case. 

As  furtner  explained  in  DD-95-8,  the 
NRC  requires  in  10  CFR  19.11(c)  that  all 
licensees  and  applicants  for  a  specific 
license  post  NRC  Form  3.  "Notice  to 
Employees,"  which  describes  employee 
rights  and  protections.  In  addition,  10 
CFR  50.7  and  associated  regulations 
were  amended  in  1990  to  prohibit 
agreements  and/or  conditions  of 
employment  that  would  restrict, 
prohibit,  or  otherwise  discourage 
employees  from  engaging  in  protected 
activity.  Finally,  in  November  1996,  the 
NRC  issued  a  brochure.  "Reporting 
Safety  Concerns  to  the  NRC"  (NUREG/ 
BR-0240),  which  provided  information 
to  nuclear  workers  on  how  to  report 
safety  concerns  to  the  NRC,  the  degree 
of  protection  that  was  afforded  the 
worker's  identity,  and  the  NRC  process 
for  handling  a  worker's  allegations  of 
discrimination.  These  measures  are 
sufficient  to  (1)  alert  employees  in  the 
nuclear  industry  that  they  may  take 
their  concerns  to  the  NRC  and  (2)  alert 
licensees  that  they  shall  not  take 
adverse  action  against  an  employee  who 
exercises  the  right  to  take  concerns 
directly  to  the  NRC. 

The  NRC  staff  believes  that  these 
existing  requirements  for  posting  and 
making  other  information  available  to 
workers  are  adequate.  The  Petitioners 
have  not  provided  a  sufficient  basis  for 
requiring  their  suggested  additional 
measures.  Therefore,  Petitioners' 
requests  related  to  a  supplemental 
posting  are  denied. 

As  previously  stated,  a  public  meeting 
was  held  with  Mr.  Saporito  enabling 


him  to  fully  present  information 
regarding  the  issues  raised  in  the 
Petition.  In  addition,  the  NRC  vtrill 
monitor  the  DOL  proceeding  referenced 
in  the  Petition  to  determine  whether 
there  has  been  a  violation  of  NRC 
regulations.  Ip  view  of  these  facts,  there 
is  no  basis  to  hold  any  hearing  at  this 
time.  Therefore,  the  Petitioners'  requests 
related  to  a  public  hearing  are  denied. 

m.  Conclusion 

For  the  reasons  discussed  above,  no 
basis  exists  for  taking  the  enforcement 
actions  requested  in  the  Petition  and  its 
supplements.  Nonetheless,  as 
previously  described,  on  July  14, 1997, 
a  public  meeting  was  held  between  Mr. 
Saporito  and  representatives  of  the  NRC 
staff,  the  purpose  of  which  was  to 
provide  Mr.  Saporito  with  the 
opportimity  to  provide  additional 
information  regarding  the  substance  of 
this  Petition.  Therefore,  to  the  extent 
that  the  Petitioners  have  requested  that 
the  NRC  conduct  an  interview  with  the 
Petitioners  regarding  the  substance  of 
their  10  CFR  2.206  Petition,  the  Petition 
has  been  granted.  With  regard  to  all 
other  aspects  of  the  Petition,  the  Petition 
has  been  denied. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission  to  review  in 
accordance  vtnth  10  CFR  2.206(c).  As 
provided  by  that  regulation,  the 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  CommlMioo. 
Samual  J.  Collins. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-24220  Filed  9-11-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Appointments  to  Performance  Review 
Boards  for  Senior  Executive  Servic* 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTKM:  Appointment  to  Performance 
Review  Boards  for  Senior  Executive 
Service. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Performance  Review  Boards.  The 
appointments  were  recently  published 
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but  are  being  republished  to  indicate 
several  changes  in  the  membership. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Performance  Review  Board  (PRB) 
responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  performance 
appraisal  ratings  and  performance 
awards  for  Senior  Executives: 

Patricia  G.  Norry,  Deputy  Executive 

Director  for  Management  Services 
Richard  L.  Bangart,  Director.  Office  of 

State  Programs 
Stephen  G.  Bums.  Associate  General 

Counsel.  Office  of  the  General 

Counsel 
Guy  P.  Caputo,  Director.  Office  of 

Investigations 
James  E.  Dyer,  Deputy  Regional 

Administration,  Region  IV 
Jesse  L.  Punches,  Chief  Financial  Officer 
Edward  L.  Halman,  Director,  Office  of 

Administration 
Malcolm  R.  Knapp,  Deputy  Director. 

Office  of  Nuclear  Material  Safety  and 

Safeguards 
Joseph  A.  Murphy,  Division  Director, 

Office  of  Nuclear  Regulatory  Research 
Marylee  M.  Slosson,  Deputy  Division 

Dh^ctor,  Office  of  Nuclear  Reactor 

Regulation 
Roy  P.  Zimmerman,  Associate  Director 

for  Projects,  Office  of  Nuclear  Reactor 

Regulation 

The  following  individuals  will  serve 
as  members  of  Uie  NRC  PRB  Panel  that 
was  established  to  review  appraisals 
and  make  recommendations  to  the 
appointing  and  awarding  authorities  for 
NRC  PRB  members: 
Hugh  L.  Thompson,  Jr.,  Deputy 

Executive  Director  for  Regulatory 

Programs 
Karen  D.  C)rr,  General  Counsel,  Office  of 

the  General  Counsel 
Ashok  C.  Thadani,  Acting  Deputy 

Executive  Director  for  Regulatory 

Effectiveness 

All  appointments  are  made  pursuant 
to  Section  4314  of  Chapter  43  of  Title 
5  of  the  United  States  Code. 
EFFECTIVE  DATE:  September  12, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Carolyn  J.  Swanson,  Secretary. 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  (301)  415-7103. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  September  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commisaioa. 
Corotyn  ).  Swansoii, 

Secretary,  Executive  Resources  Board. 

(FR  Doc.  97-24217  Filed  9-11-97;  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Notice  of  Board  Meeting 

Board  Meeting:  October  22  (beginning 
9:30  a.m.)  &■  23,  1997— Fairfax,  Virginia: 
Department  of  Energy  (DOE)  program 
update,  tmderground  repository  design, 
waste  package  (design,  performance, 
and  modeling),  repository  concept  of 
operations,  and  DOE-owned  spent  fuel. 

Pursuant  to  its  authority  imder 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  will  hold  its  &11  meeting 
on  Wednesday  and  Thursday.  October 
22-23, 1997,  in  Fairfax,  Virginia.  The 
meeting,  which  is  open  to  the  public, 
will  be  held  at  the  Hyatt  Fair  Lakes, 
12777  Fair  Lakes  Circle,  Fairfax, 
Virginia  22033;  Tel  (703)  818-1234;  Fax 
(703)  818-3140.  Reservations  for 
accommodations  must  be  made  by 
October  16. 1997.  and  you  must  indicate 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board  meeting 
to  receive  the  preferred  rate. 

The  meeting  will  include  an  update 
on  the  DOE's  nuclear  waste 
management  program  and  activities  at 
Yucca  Mountain,  Nevada,  and  sessions 
on  the  underground  repository  design; 
waste  package  design,  performance,  and 
modeling;  repository  concept  of 
operations;  and  DOE-owned  spent  fuel. 
A  detailed  agenda  will  be  available 
approximately  two  weeks  prior  to  the 
meeting  by  fax  or  email,  or  at  the 
Board's  website,  www.  nwtrb.gov. 

Time  has  been  set  aside  for  public 
comment  and  questions  on  both  days. 
Those  wishing  to  speak  are  encouraged 
to  sign  the  Public  Comment  Register  at 
the  check-in  table.  A  time  limit  may 
have  to  be  set  on  the  length  of 
individual  remarks;  however,  written 
comments  of  any  length  may  be 
submitted  for  the  record. 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  on  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  bom  Davonya,  Barnes,  Board 
staff,  beginning  November  18, 1997.  For 
further  information,  contact  Frank 
Randall,  External  Affairs,  2300 
Clarendon  Boulevard,  Suite  1300, 
Arlington,  Virginia  22201-3367;  (Tel) 
703-235-4473;  (Fax)  703-235-4495;  (E- 
mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
tmdertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
commercial  spent  nuclear  fuel  and 


defense  high-level  waste.  In  the  same 
legislation,  Congress  directed  the  DOE 
to  characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste. 

Dated:  September  9, 1997. 
miliam  Baraord. 

Executive  Director.  Nuclear  Watte  Technical 
Review  Board. 

(FR  Doc  97-24200  nied  9-11-97;  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Notica  Of  Panal  Maattng 

Panel  meeting:  October  21,  1997— 
Fairfax,  Virginia:  Biosphere  modeling 
and  the  Yucca  Mountain  p>erformance 
standard  currently  being  used  by  the 
Department  of  Energy. 

Pursuant  to  its  aumority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the 
Environment,  Regulations,  and  Quality 
Assurance  will  hold  a  meeting  October 
21, 1997,  beginning  at  8:30  a.m.  The 
meeting,  which  is  open  to  the  public, 
will  cover  biosphere  modeling  and  the 
Yucca  Mountain  performance  standard. 
The  Department  of  Energy  currently  is    • 
using  this  standard  imtil  the 
Environmental  Protection  Agency 
standard  is  announced  and  a  Nuclear 
Regulatory  Commission  rule 
promulgated.  A  detailed  agenda  will  be 
available  approximately  two  weeks        ^ 
prior  to  the  meeting  by  Cax  or  nnail,  or 
on  the  Board's  wel»ite  at 
www.nwtrb.gov. 

The  meeti^  will  be  held  at  the  Hyatt 
Fair  Lakes,  12777  Fair  Lakes  Circle, 
Fairfax,  Virginia  22033;  (Tel)  703-818- 
1234;  (Fax)  703-818-3140.  Reservations 
for  accommodations  must  be  made  by 
October  16,  1997,  and  you  must  indicate 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board  meeting 
to  receive  the  preferred  rate. 

Time  has  been  set  aside  on  the  atgenda 
for  comments  and  questions  from  the 
public.  Those  wishing  to  speak  are 
encouraged  to  sign  the  Public  Comment 
Register  at  the  check-in  table.  A  time 
limit  may  have  to  be  set  on  the  length 
of  individual  remarks;  however,  written 
comments  of  any  length  may  be 
submitted  for  the  record. 

Transcript  of  this  meeting  will  be 
available  on  computer  disk,  via  e-mail, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  November  18, 1997.  For 
further  information,  contact  Frank 
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Randall.  External  Affairs,  2300 
Clarendon  Boulevard,  Suite  1300, 
Arlington,  Virginia  22201-3367;  (Tel) 
703-235-4473;  (Fax)  703-235-4495;  (E- 
mail)  infodnwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
high-level  radioactive  waste  and 
commercial  spent  nuclear  fuel.  In  that 
same  legislation.  Congress  directed  the 
DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  for  its  suitability  as 
a  potential  location  for  a  permanent 
repository  for  the  disposal  of  that  waste. 

Dated:  September  9, 1997. 
WilliAin  Barnard, 

Executive  Director,  Suclear  Waste  Technicol 
Review  Board. 

[FR  Doc  97-24201  Filed  9-11-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PMaaM  No.  35-26758] 

Rlings  Under  the  Public  Utility  Holding 
Connipany  Act  of  1935,  as  Amended 
fAcf) 

September  5, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicant(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  bearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
September  29, 1997,  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(es)  specified 
below.  Proof  of  service  (by  affidiavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  he  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 


After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

New  England  Electric  System,  et  al. 
(70-9089) 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company,  and  its  subsidiary  companies, 
Massachusetts  Electric  Company 
("Mass.  Electric"),  Narragansett  Energy 
Resoiirces  Company  ("NERC"),  New 
England  Electric  Transmission 
Corporation  ("NEET"),  New  England 
Energy  Incorporated  ("NEEI"),  New 
England  Hydro-Transmission  Electric 
Company,  Inc.  ("Mass.  Hydro"),  New 
England  Hydro-Transmission 
Corporation  ("NH  Hydro"),  New 
England  Power  Company  ("NEP"),  and 
New  England  Power  Service  Company 
( "NEPSCO").  all  of  25  Research  Drive, 
Westtxirough,  Massachusetts  01582,  and 
Granite  State  Electric  Company 
("Granite"),  407  Miracle  Mile,  Suite  1, 
Lebanon,  New  Hampshire  03766, 
Nantucket  Electric  Company 
("Nantucket"),  25  Fairgrounds  Road, 
Nantucket,  Massachusetts  02554,  and 
the  Narragansett  Electric  Company 
("Narragansett"),  280  Melrose  Street, 
Providence,  Rhode  Island  02901 
(collectively,  "Applicants"),  have  filed 
an  application-declaration  under 
sections  6(a),  7,  9,(a),  10,  and  12(b)  of 
the  Act  and  rules  43  and  45  under  the 
Act. 

Applicants  propose,  for  the  period 
from  November  1. 1997  through  October 
31,  2001,  that:  (i)  Mass.  Electric, 
Nantucket,  Narragansett,  Mass.  Hydro, 
NEP,  and  NEPSCO  ("Borrowing 
Companies")  borrow  from  the  NEES 
intrasystem  money  pool  ("Money 
Pool");  (ii)  any  one  Applicant,  or  a 
combination  of  several  Applicants,  loan 
money  to  one  or  more  of  the  Borrowing 
Companies  through  the  Money  Pool 
under  the  current  terms  of  the  Money 
Pool;  (ill)  the  Borrowing  Companies 
borrow  fiT>m  banks;  and/or  (iv)  Mass. 
Electric,  Narragansett,  and  NEP  issue 
commercial  paper.  The  Borrowing 
Companies  propose  to  borrow  money 
and/or  issue  commercial  paper  up  to  the 
following  amounts:  Mass.  Electric — 
$150  million;  Nantucket — $5  million; 
Narragansett — $100  million;  Mass. 
Hydro— $25  million;  NEP— $375 
million;  and  NEPSCO— $12  million.  In 
addition,  Applicants  state  that  the 
following  subsidiary  companies  plan  to 
incur,  through  exempt  transactions, 
short-term  debt  in  amounts  that  will  not 
exceed:  for  Granite,  $10  million;  for 


NEET.  $10  million;  and,  for  NH  Hydro, 
$25  million.  > 

The  proceeds  from  the  borrowings 
will  be  used:  (i)  To  pay  outstanding 
bank  notes,  dealers  in  commercial 
paper,  and/or  borrowings  from  the 
Money  Pool,  (ii)  to  provide  new  money 
and/or  reimburse  the  treasury  for  capital 
expenditures,  and  (iii)  for  other 
corporate  purposes,  including  working 
capital  and  the  financing  of  construction 
and  property  acquisitions. 

Applicants  propose  to  lend  surplus 
funds  to  the  Money  Pool.  The  interest 
rate  will  be  108%  of  the  monthly 
average  of  the  rate,  as  published  in  the 
Wall  Street  Journal,  for  high  grand  30- 
day  commercial  paper  issued  by  major 
corporations  and  sold  through  dealers. 
Although  there  are  no  stated  maturities, 
the  loans  made  by  the  Money  Pool  are 
payable  on  demand,  and  may  be  prepaid 
by  the  borrower  without  penalty. 
Borrowings  may,  but  do  not  need  to  be 
evidenced  by  notes. 

The  Borrowing  Companies  will  issue 
notes  for  the  bank  loans  that  mature  in 
less  than  one  year,  and  the  notes  will 
have  a  negotiated  interest  rate.  The 
Borrowing  Companies  will  f>ay  fees  to 
the  banks  instead  of  making 
compensating  balance  arrangements. 
The  effective  interest  cost  of  bank  loans 
will  not  exceed  the  greater  of  the  bank's 
base  or  prime  lending  rate,  or  the  rate 
published  in  the  Wall  Street  Journal  as 
the  high  federal  funds  rate,  plus,  in 
either  case,  one  percent.  Some 
borrowings  may  be  without  prepayment 
privileges.  Payment  of  any  short-term 
promissory  note  before  maturity  will  be 
made  on  the  basis  most  favorable  to  the 
Borrowing  Company,  taking  into 
account  fixed  maturities,  interest  rates, 
and  other  relevant  financial 
considerations. 

In  addition,  Mass.  Electric, 
Narragansett,  and  NEP  ("CP  Issuers") 
propose  to  issue  and  sell  commercial 
paper  to  one  or  more  nationally 
recognized  commercial  paper  dealers 
("CP  Dealer").  Initially,  the  CP  Issuers 
will  use  two  CP  Dealers.  CS  First  Boston 
Corporation  and  Merrill  Lynch  Money 
Markets  Incorporated,  but  this  may 
change. 

The  CP  Issuers  will  issue  commercial 
paper  in  the  form  of  unsecured 
promissory  notes  with  varying 
maturities  that  will  not  exceed  270  days. 
Actual  maturities  will  be  determined  by 
market  conditions,  the  effective  interest 
cost  to  the  issuer,  and  the  issuer's  cash 


'  Granite.  NEET,  and  NH  Hydro  have  received 
express  authorization  Tor  these  borrowings  from  the 
New  Hampshire  Public  Utilities  Commission,  the 
state  in  which  these  utility  companies  are  organized 
and  doing  business.  These  borrowings  are  exempt 
under  rule  52  because  of  the  state  authorization. 
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requirements  at  the  time  of  issuance. 
The  commercial  paper  will  be  in 
denominations  of  $50,000  or  higher. 
The  terms  of  the  commercial  paper  will 
not  provide  for  prepayment  before 
matxirity.  The  commercial  paper  will  be 
purchased  by  the  CP  Dealer  from  the 
issuer  at  a  discount,  which  will  not 
exceed  the  discount  then  prevailing  for 
commercial  paper  of  comparable  quality 
and  maturity  sold  by  public  utility 
issuers  to  commercial  paper  dealers. 
The  commercial  paper  will  be  further 
discounted,  but  not  more  than  Veth  of 
1%  per  year  less  than  this  prevailing 
discount  rate,  when  the  CP  Dealer 
reoffers  the  commercial  papter. 

The  CP  Issuer's  affective  interest  cost 
generally  will  not  exceed  the  effective 
interest  cost  of  BankBoston's  base 
lending  rate.  However,  if  necessary, 
commercial  paper  will  be  issued  that 
matures  within  90  days  with  an  interest 
cost  above  BankBoston's  lending  rate. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-24175  Filed  9-11-97;  8:45  am] 

MJJNa  CODE  wio-m-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[HsIiMB  No.»4-3MBe;  FHe  No.  Sft-CBOE- 
97-33] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporalad  Relating  to  Suspensions 
for  Failure  To  Pay  Debts  Owed  to  the 
Exchange 

September  8, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  if  hereby  given  that  on 
July  24, 1997,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commissidb 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
conmients  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
2.23,  which  permits  the  Exchange  to 


suspend  CBOE  members  and  associated 
persons  who  fail  to  pay  debts  owed  to 
the  Exchange  in  a  timely  manner.  The 
proposed  rule  change  would  clarify  the 
application  of  Rule  2.23  to  former  CBOE 
members  and  associated  persons.  The 
proposed  rule  change  would  also 
provide  for  the  reporting  to  the  Central 
Registration  Depository  ("CRD") 
operated  by  the  NASD,  Inc.  of  any 
suspensions  or  bars  imposed  by  the 
CBOE  pursuant  to  Ride  2.23. 

The  text  of  the  proposed  rule  cihange 
is  as  follows  (new  text  is  italicized; 
deleted  text  is  bracketed]: 

Chicago  Board  Options  Exdmiige, 
IncoqMNratad  Jluks 


Chapter  n 

Oif  anization  and  Administration 

Part  C-^>Des,  Fees  and  Other  Ghaf^ss; 
Liability  fior  Payment 


>lSU.S.CS78a(bKl). 


Rnle  2.23.  A  member  or  associated 
person  that  does  not  pay  any  dues,  fees, 
assessments,  charges,  fines  or  other 
amounts  due  to  the  Exchange  within  30 
days  after  the  same  has  become  payable 
shall  be  reported  to  the  Chairman  of  the 
Executive  Committee,  who  may,  after 
giving  reasonable  notice  to  the  member 
or  associated  person  of  such  arrearages, 
suspend  the  member  or  associated 
person  from  membership  and 
association  with  any  member  until 
pa3nnent  is  made.  Should  payment  not 
be  made  by  a  member  within  6  months 
after  pajonent  is  due,  any  memberships 
owned  by  that  member  [a  regular 
membership)  may  be  disposed  of  by  the 
Exciiange  [for  a  special  membership 
may  be  disposed  of  or  cancelled  by  the 
Exchange,]  in  accordance  writh  Rule 
3.14(b).  [A  person  associated  with  a 
member  who  fails  to  pay  any  fine  or 
other  amotints  due  to  the  Exchange 
within  30  days  after  such  amoimt  has 
become  payable  and  after  reasonable 
notice  of  such  arrearages,  may  be 
suspended  from  associatiiHi  with  a 
member  imtil  payment  is  made.]  A 
former  member  or  associated  person 
that  does  not  pay  any  dues,  fees, 
assessments,  charges,  fines  or  other 
amounts  due  to  the  Exchange  within  30 
days  after  the  same  has  become  payable 
shall  be  reported  to  the  Chairman  of  the 
Executive  Committee,  who  may,  af^r 
giving  reasonable  notice  to  the  former 
member  or  associated  person  of  such 
arrearages,  bar  the  former  member  or 
associated  person  from  becoming  a 
member  and  associated  person  until 
payment  is  made. 

*  *  *  Interpretations  and  Policies: 


.01     Reasonable  notice  under  Rule 
2.23  shall  include,  but  is  not  limited  to, 
service  on  a  member  or  associated 
person's  address  as  it  appears  on  the 
books  and  records  of  the  Exchange 
either  by:  (1)  Hand  delivery  or  (2) 
deposit  in  the  United  States  post  office, 
postage  prepaid  via  registered  or 
certified  mail. 

.02    The  Exchange  shall  report  to  the 
Centml  Registration  Depository 
operated  by  the  National  Association  of 
Securities  Dealers,  Inc.  ("CRD")  arty 
suspension  or  bar  imposed  pwsuartt  to 
this  Rule. 

U.  Srif-Regufatory  Oif  aaization's 
Statement  of  the  Purpose  of,  and 
SUtutory  Basis  fior.  the  Proposed  Rule 
Chance 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpo|e  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  C^ganization'» 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

Rtile  2.23  is  designed  to  provide 
procedures  to  ensure  that  debts  owed  to 
the  Exchange  are  paid  promptiy. 
PresenUy,  Rule  2.23  provides  the 
members  or  associated  persons  who  foil 
to  pay  any  debts  owed  to  the  Exchange 
within  30  days  after  they  become  due 
may  be  suspended  from  membership  or 
association  with  a  member  by  the 
Chairman  of  the  Executive  Committee 
imtil  payment  is  made.  The  purpose  of 
the  proposed  rule  change  is  to  clarify 
that  pursuant  to  Rule  2.23,  former 
members  and  associated  persons  who 
fail  to  pay  debts  owed  to  the  Exchange 
may  be  barred  from  becoming  a  membw 
and  associated  person  by  the  Chairman 
of  the  Executive  Committee  until 
payment  is  niade. 

It  is  not  unusual  for  an  Exchange 
member  or  assixriated  person  to 
terminate  membership  with  the 
Exchange  without  having  paid  a  fine  or 
other  debt  owed  to  the  Exchange.  By 
clarifying  that  the  Chairman  of  the 
Executive  Committee  may  bar  former 
members  and  associated  persons  for 
failing  to  pay  debts  owed  to  the         *• 
Exchange  until  payment  is  made,  the  - 
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Exchange  will  be  better  able  to  ensure 
that  all  debts  are  paid  promptly. 

The  Exchange  also  proposes  to  add 
new  Interpretation  .02  to  provide  that 
the  Exchange  will  report  any  suspension 
or  bar  imp<Med  pursuant  to  Rule  2.23  to 
CRD.  This  new  paragraph  is  similar  to 
CBOE  Rule  17.14  which  provides  for  the 
reporting  by  the  Exchange  to  CRD  of 
information  concerning  pending  formal 
Exchange  disciplinary  proceedings. 
Thus,  the  proposed  rule  change  would 
expand  the  information  available  to  the 
public  concerning  suspensions  or  bars 
imposed  by  the  CBOE  upon  its  members 
and  associated  persons.       , 

The  Exchange  proposes  to  delete 
references  to  a  regiilar  membership- and 
special  membership  in  the  current  Rule 
2.23,  as  CBOE  no  longer  has  any  special 
memberships,  and  to  add  language 
clarifying  that  if  a  member  bils  to  pay 
an  Exchange  debt  within  6  months,  the 
Chaimi^  of  the  Executive  Committee 
may  dispose  of  any  memberships  owned 
by  that  member  in  accordance  with  Rule 
3.14(b). 

Finally  the  proposed  rule  change 
includes  several  nonsubstantive 
language  changes. 

2.  Statutory  Basis 

The  Exchange  anticipates  that  this 
rule  change  will  improve  the  CBOE's 
ability  to  ensure  that  debts  owed  to  the 
Exchange  by  members  and  associated 
persons  are  paid  in  a  timely  manner. 
The  Excharge  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to   _ 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest  by  enhancing  the 
public's  access  to  information  regarding 
suspensions  and  bars  imposed  by  the 
CBOE  upon  its  members  and  associated 
persons. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


m.  Date  of  Efiectiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniiasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Regieter  or 


within  such  longer  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.« 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  t|te  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-33  and  should  be 
submitted  by  October  3. 1997. 

For  the  Commission,  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarat  H.  McFarland, 

Deputy  Secntary. 

[FR  Doc.  97-24210  Filed  9-11-97;  B:45  am] 

aiUJNQ  cooc  SOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Offlca  of  tlM  Secr«tary 

Reports,  FofTns  and  Racordkaeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

AQGNCY:  Office  of  the  Secretary,  DOT. 
ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
ColIection(ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  comment.  The  ICRs 
describes  the  nature  of  the  information 
collection  and  theii*  expected  burden. 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  July  7, 
1997  (62  FR  36330). 

DATES:  Comments  must  be  submitted  on 
or  before  October  14. 1997. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Judith  Street.  ABC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 
Washington,  EXZ  20591;  Telephone 
number  (202)  267-9895. 

SUPPlfMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Survey  of  Community  Response 
to  Aircraft  Noise. 

OMB  Control  Number:  2120-NEW. 

7>pe  o/Hequest:  New  collection. 

Affected  Public:  1000  individual 
residents  of  an  airport  area. 

Abstract:  Information  Cor  predicting 
the  impact  of  an  abrupt  change  in  noise 
environment  is  required  by  FAA  as  part 
of  an  assessment  process.  Predicting  the 
imi>act  of  an  abrupt  change  in  an  aircraft 
noise  environment  is  an  essential  part  of 
the  assessment  of  the  environmental 
impact  of  constructing  new  airports, 
increasing  the  capacity  of  existing 
airports  through  the  construction^  of  new 
runways  and  modifying  operations 
existing  airports.  The  information  will 
be  used  by  the  FAA  and  airport 
authorities  to  estimate  the  changes  in 
numbers  of  people  that  will  be  inipacted 
to  varying  degrees  by  proposed  changes 
in  airport  configuration,  airport 
operations,  and  aircraft  routing. 

Frequency:  One  time  study. 

Estimated  Annual  Burden  Hours:  460 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  725-1 7th  Street.  NW., 
Washington,  DC  20503,  Attention  IXTT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued  in  Washington,  DC  on  September  5, 
1997. 

Vanetter  M.  miliams. 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  97-24170  Filed  9-11-97;  8:45  am] 

sauNQ  CODE  4aie-tt-^ 

DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Hied  During  the  Week  Ending 
Septembers.  1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
.and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2874. 

Date  Filed:  September  2, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Su6;ect;  Telex  COMP  Reso  024f— 
Local  Currency  Fare  Change.  Hungary. 
Intended  effective  Date:  October  1, 1997. 

Docket  Number:  OST-97-2875. 

Date  Filed:  September  2, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  CAN-EUR  0019  dated 
August  15.  1997,  Canada-Europe 
Resolutions  rl-33.  Minutes— PTCl  2 
Can-Eur  0020  dated  August  22, 1997. 
Tables— PTCl  2  Can-Bur  Fares  0005 
dated  August  29,  1997,  Intended 
effective  date:  January  1, 1998. 

DocJtet  TVumfcer:  OST-97-2882. 

Date  Filed:  September  4.  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  EUR-SASC  0019  dated 
September  2,  1997  rl-3,  PTC23  EUR- 
SASC  0020  dated  September  2. 1997  r4- 
6.  Expedited  Europe-Southasian 
Subcontinent  Resolutions  Intended 
effective  date:  as  early  as  October  15. 
1997. 

Pauktte  V.  Twine, 

Documentary  Services. 

(FR  Doc.  97-24249  Filed  9-11-97;  8:45  am] 

■UJNQ  CODE  4S10-a2-P 


302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2886. 

Date  Filed:  Septranber  5. 1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  3, 1997. 

Description:  Application  of  I.M.P. 
Group  Limited  c.o.b.a.  Air  Atlantic,  a 
Division  of  I.M  J>.  Group  Limited  (Air 
Atlantic),  pursuant  to  49  U.S.C.  Section 
40109(c)  and  Subpart  Q  of  the 
Regulations,  applies  for  a  Foreign  Air 
Carrier  Permit  authorizing  Air  AUantic 
to  provide  scheduled  and  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  any  point  or 
points  in  Canada,  on  the  one  hand,  and 
any  points  or  points  in  the  United 
States,  on  the  other  hand,  without 
restriction  of  limitation.  Air  AUantic 
also  requests  that  it  be  granted  authority 
to  perform  5th  freedom  charters 
between  points  in  the  United  States  and 
points  outside  of  the  United  States, 
subject  to  compliance  with  applicable 
DOT  Regulations,  including  Part  212  of 
.the  Economic  Regulations. 
Paulette  V.  Twins. 
Documentary  Services. 
(FR  Doc.  97-24250  Filed  9-11-97;  8:45  am) 
I  oooc  4Sift.«a-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  RIed  Under 
Subpart  Q  During  the  Weeic  Ending 
Septembers,  1997 

The  foUowijig  ApplicaticHis  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notica  No.  PE-«7-4f] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  iissued 

AQBiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 


the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  1, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 
200),  Petition  Docket  No.  " 
800  Independence  Avenue.  SW.. 
Washington.  D.C.  10591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address;  9-JSIPRM-CMNTS«faa.dotgoy. 

The  petition,  any  comments  received. 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  {c).-(e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  D.C.  on  September 
5, 1997. 

Donald  P.  Byrne, 

Assistant  Quef  Counsel  for  Bagulations. 
Petitions  for  Exemption 

Docket  No.:  28972. 

Petitioner:  Samoa  Aviation,  Inc. 

Sections  of  the  FAH  Affected:  14  CFR 
121.641. 

Description  of  Relief  Sought:  To 
permit  Samoa,  a  part  121  flag  afr  carrier, 
to  operate  under  the  domestic 
operations  fuel  supply  provisions  of 
§  121.639  in  lieu  of  the  flag  operations 
friel  supply  provisions  of  §  121.641. 

DiqMMitions  of  Petitions 

Docket  Ato.;  27307. 

Petitioner:  Comair  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e).  121.433(c)(l)(iii),  121.411 
(a)(1)  and  (b)(1),  and  appendix  F. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Comair  to  ' 
combine  recurrent  flight  and  ground 
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training  and  proficiency  checks  for  its 
pilots  in  a  single  annual  training  and 
proficiency  evaluation  program. 

Grant,  August  29, 1997,  Exemption 
No.  5734B. 

Docket  No.:  28840. 

Petitioner.  United  States  Coast  Guard. 

Sections  of  the  FAR  Affected:  14  CFR 
91.119(c)  and  91.209(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  USCG  to 
conduct  air  operations  over  other-than- 
congested  areas  at  an  altitude  less  than 
500  feet  above  ground  level  and.  for 
operations  over  open  water  or  sparsely 
populated  areas,  at  a  distance  closer 
than  500  faet  to  any  person,  vessel, 
vehicle  or  structure  in  support  of  the 
following  maritime  law  enforcement 
missions:  interdicting  illegal  migrants  at 
sea,  ensuring  compliance  with  vessel 
safety  laws,  enforcing  environmental 
protection  statutes,  and  responding  to 
vessel  incidents  involving  violent  acts 
or  criminal  activity.  In  support  of  these 
missions,  the  proposed  exemption  also 
would  permit  the  USCG  to  operate 
aircraft  between  simset  and  sunrise 
without  lighted  position  lights. 

Grant,  August  29,  1997,  Exemption 
No.  5231C. 

Docket  No.:  28884. 

Petitioner:  Aero  Sky.  

Sections  of  the  FAR  Affected:  14  CFR 
145.37(b). 

Description  of  Relief  Sbught/ 
Disposition:  To  permit  Aero  Sky  to 
obtain  an  FAA  rejjair  station  certificate 
without  having  suitable  permanent 
housing  focilities  for  at  least  one  of  the 
heaviest  aircraft  within  the  weight  class 
of  the  rating  it  seeks. 

Grant.  August  25,  1997.  Exemption 
No.  6673. 

Docket  No.:  28965. 

Petitioner:  United  States  Parachute 
Association  and  Fourth  World  Cup  of 
Canopy  Formation.  

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
parachutists  who  are  foreign  nationals 
to  participate  in  the  Fourth  World  Cup 
of  Canopy  formation  in  Gillette, 
Wyoming,  on  August  23, 1997,  through 
September  6, 1997,  without  complying 
with  the  parachute  equipment  and 
packing  requirements  of  the  Federal 
Aviation  Regulations. 

Grant,  August  21,  1997.  Exemption 
No.  6670. 

Docket  No.:  Z630Z. 

Petitioner:  FlightSafety  International. 

Sections  of  the  FAR  Affected:  14  CFR 
135.293;  135.297;  135.299;  135.337(a) 
(2)  and  (3),  and  (b)(2):  135.339(a)(2),  (b), 
and  (c);  and  appendix  H  to  part  121. 


Description  of  Relief  Sought/ 
Disposition:  To  permit  FSI  to  use  its 
qualified  instructor  pilots  or  pilot  check 
airmen  in  approved  simulators  to  train 
and  check  the  pilots  of  part  135 
certificate  holders  that  contract  with  FSI 
for  training. 

Grant.  August  21, 1997.  Exemption 
No.  5241H. 

Docket  No.:  2WJ67. 

Petitioner:  SimuFlite  Training 
International.  

Sections  of  the  FAR  Affected:  14  CFR 
135.293;  135.297;  135.299;  135.337(a) 
(2)  and  (3).  and  (b)(2);  135.339(a)(2).  (b). 
and  (c);  and  appendix  H  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SimuFlite  to  use 
its  qualified  instructor  pilots  or  pilot 
check  airmen  in  approved  simulatora  to 
train  and  check  pilots  of  part  135 
certificate  holders  that  contract  with 
SimuFlite  for  training. 

(kant.  August  21. 1997.  Exemption 
No.  5187F. 

Docket  No.:  28973. 

Petitioner:  Gene  F.  Kenneford.      

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  pem^it  petitioner  to 
conduct  certain  flight  instruction  and 
simulated  instnmient  flights  to  meet 
recent  instrument  experience 
requirements  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls. 

Grant.  August  21. 1997.  Exemption 
No.  6671. 

Docket  No.:  2S242. 

Petitioner:  Trans  World  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)  (1)  wid  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  use  of 
portable  oxygen-dispensing  equipment 
by  passengers  on  flights  operated  by 
TWA  that  has  not  been  furnished  l^ 
TWA,  nor  maintained  by  TWA  in 
accordance  with  TWA's  maintenance 
program. 

Denial.  August  28,1997,  Exemption 
No.  6672. 

[FR  Doc.  97-24172  Filed  9-11-97;  8:45  am) 

■HJJNO  CODE  4«10-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemalcing  Advisory 
Committee  {Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Aircraft 
Certification  Procediures  Issues. 

DATES:  The  meeting  will  be  held  on 
October  23, 1997,  from  9:00  a.m.  to 
12:00  noon.  Arrange  for  presentations 
by  October  10, 1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Nianufacturers 
Association,  1400  K  Street,  NW., 
Washington.  DC  20005. 

FOA  FURTHER  INFORMATION  CONTACT: 

Ms.  Brenda  Courtney  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-200),  800  Independence  Avenue, 
SW..  Washington,  DC  20591,  telephone 
(202)  267-8461;  fax  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C 
App  n),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
October  23, 1997,  from  9:00  a.m.  to 
12:00  noon  at  the  General  Aviation 
Manufocturen  Association,  1400  K 
Street.  ^AV.,  Washington.  DC  20005.  The 
agenda  will  include: 

1.  Presentation  of  the  Parts  and 
Production  Certification  Notice  of 
Proposed  Rulemaking  and  Advisory 
Circular  for  discussion  and  possible 
vote. 

2.  Presentation  of  the  Delegation 
System  Notice  of  Proposed  Rulemaking 
and  Advisory  Circular  for  discussion 
and  possible  vote. 

3.  A  status  report  bom  the  Type 
Certification  Procedures  for  Changed 
Products  working  group. 

4.  Discussion  of  future  meeting  dates, 
locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  Octol)er  10, 1997.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATKM 
CONTACT. 
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Issued  in  Washington.  DC,  on  September  8,     DEPARTMENT  OF  TRANSPORTATION 
1997. 


Brian  Yanez, 

Assistant  Executive  Director.  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  97-24257  Filed  9-11-97;  8:45  am) 
BUUNG  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Joint  RTCA  Special 
Committee  180  and  EUROCAE 
Wortdng  Group  46  Meeting;  Design 
Assurance  Guidance  for  Aii1>ome 
Electronic  Hardware 

Puniant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  a  joint  RTCA  Special 
Committee  180  and  EUROCAE  Working 
Group  46  meeting  to  be  held  September 
30-October  2, 1997,  starting  at  8:30  a.m. 
on  September  30.  The  meeting  will  be 
held  at  EUROCAE  Headquarters.  17  rue 
Hamelin,  Paris.  France. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Review  Action  Items;  (6)  Review  Issue 
Logs;  (7)  Issue  Team  Status;  (8)  Break 
into  Teams;  (9)  Issue  Team  Reports;  (10) 
New  Items  for  Consensiis;  (11)  Special 
Committee  190  Committee  Activity 
Report;  (12)  Other  Business;  (13) 
Establish  Agenda  for  New  Meeting;  (14) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  September  5, 
1907. 

Janice  L.  Peters. 

Designated  Official. 

(FR  Doc.  97-24252  Filed  9-11-97;  8:45  am) 

BHXMG  COOC  4*1»-13-M 


Federal  Aviation  Administration 

RTCA,  Inc..  Special  Committee  186; 
Automatic  Dependent  Surveillanca— 
Broadcast  (ADS-B) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix*),  notice  is 
hereby  given  for  Special  Committee  186 
meeting  to  be  held  September  29- 
October  3, 1997.  The  meeting  will  start 
at  9:00  a.m.  on  Monday,  September  29, 
and  will  continue  through  Friday, 
October  3.  The  meeting  will  be  held  at 
RTCA,  Inc..  1140  Connectictit  Avenue, 
N.W..  Suite  1020.  Washington.  DC. 
20036. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (2)  Review 
and  Approval  of  Minutes  of  the 
Previous  Meeting;  (3)  Report  of  Working 
Group  Activities:  a.  Editorial  Committee 
Report;  b.  Progress  Update  on  the  1090 
MHz  MOPS;  c.  CDTI  Working  Group 
Report;  (4)  Formation  of  Working  Group 
4  to  Explore  Using  ADS-B  Information 

Jor  Collision  Avoidance;  (5)  Ballot 
Review  and  Approval  of  the  ADS-B 
MASPS  (Only  Written  Comments  Will 
Be  Considered);  (6)  Other  Business;  (10) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 

.  statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W..  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  September  5. 
1997. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  97-24253  Filed  9-11-97;  8:45  am) 

BRJJNQ  CODE  4t1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  RTCA  Special  Committee 
188;  Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Link 

Purauant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  an  RTCA  Special 


Committee  188  meeting  to  be  held 
September  29-October  2,  1997,  starting 
at  9:30  a.m.  on  Monday,  September  29. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1130  Connecticut  Avenue,  NW..  Suite 
1020,  Washington,  DC,  20036. 

September  29:  Working  Group  1 
MASPS;  September  30:  Continue 
Woridng  Group  1;  October  1:  Working 
Group  2  MOPS;  October  2:  Plenary 
Session. 

The  agenda  of  the  Plenary  Session 
will  be  as  follows:  (1)  Introductory 
Remarks;  (2)  Review  and  Approval  of 
Meeting  Agenda;  (3)  Approval  of  the 
Summary  of  the  Previous  Meeting;  (4) 
Review  of  Working  Group  1  (MASPS) 
Work;  (5)  Review  of  Working  Group  2 
(MOPS)  Work;  (6)  Review  Activities  of 
Other  Standards  Groups;  (7)  Open 
Discussion;  (8)  Dates  and  Places  of  Next 
Meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
menibers  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  September  5. 
1997. 

Janice  L.  Pelm, 

Designated  Official. 

(FR  Doc.  97-24254  Filed  9-11-97;  8:45  am) 

BIUJNO  0006  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(#97-05-U-00-PDX)  To  Us«  the 
Revenue  From  a  Passenger  FaciHty 
Charge  (PFC)  at  Portland  International 
Airport,  Submitted  by  the  Port  of 
Portland,  PortlarKl.  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Portland  International  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  October  14.  1997. 
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addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Ronton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John 
Brockley,  Director  of  Aviation,  at  the 
following  address:  Port  of  Portiand, 
7000  N.E.  Airport  Way,  Portland, 
Oregon  97218. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Portland 
International  Airport,  under  section 
158.23  of  Part  158. 

FOR  FURTHER  MFORMATKW  CONTACT:  Ms. 
Mary  E.  Vargas,  (425)  227-2660;  Seattie 
.   Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration:  1601 
Lind  Avenue  SW,  Suite  250;  Renton, 
WA  98055-4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#97-05- 
U-OO-PDX)  to  Use  PFC  revenue  at 
PorUand  International  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  September  5. 1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Port  of  Portland,  Portland 
International  Airport,  Portland,  Oregon, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  4, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date: 
November  1, 1994. 

Proposed  charge  expiration  date: 
August  31,  1999. 

Total  requested  for  use  approval: 
$12,824,000.00. 

■   Brief  description  of  proposed  project: 
Taxiway  "A"  and  connectors 
rehabilitation;  Rimway  3/21 
rehabilitation;  Taxiway  "F" 
rehabilitation. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  be  collect  PFC's:  On 
demand,  non  scheduled  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 


INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division.  ANM-600,  1601  Lind  Avenue 
S.W..  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dscuments  germane  to  the 
application  in  person  at  the  Portiand 
International  Airport. 

Issued  in  Renton,  Washington  on 
September  5. 1997. 
David  A.  Field. 

Manager,  Planning.  Progranuning  and 
Capacity  Branch.  Northwest  htountain    . 
Reffon. 

(FR  Doc.  97-24256  Filed  9-ll-«7;  8:45  am] 
BNJJNQ  OOOC  4ei»-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

Notica  of  Passangar  Facility  Cttarga 
(PFC)  Approvals  and  Disapprovals 

AQBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  notice  of  PFC 
Approvals  and  Disapprovals.  In  August 
1997,  there  were  five  applications 
approved.  Additionally,  three  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Oinnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  section 
158.29. 

PFC  Application  Approved 

Public  Agency:  Rhode  Island  Airport 
Corporation.  Warwick,  Rhode  Island. 

Application  Number:  97-02-C-OO- 
PVD. 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $3,892,980. 

Earliest  Charge  Effective  Date:  August 
1,  2013. 

Estimated  Charge  Expiration  Date: 
May  1.  2014. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 


determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annuial  enplanements  at  T.F.  Green 
State  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
leasehold  acquisition. 

Decision  Date:  August  1. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division.  (617)  238-7614. 

Public  Agency:  Walker  Field  Airport 
Authority,  Grand  Jimction.  Colorado. 
Application  Number:  97-03-C-OO- 
GJT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LevB/:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $2,157,000. 

Earliest  Charge  Effective  Date:  March 
1.1998. 

Estimated  Charge  Expiration  Date: 
September  1,  2004. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Rehabilitate 
Taxiway  C,  Construct  aircraft  rescue 
and  firefighting/snow  removal 
equipment  building.  Acquire  snow 
removal  equipment. 

Decision  Date:  August  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
Distiict  Office,  (303)  342-1258. 

Public  Agency:  Clearfield-Jefferson 
Counties  Regional  Airport  Authority. 
BuBois,  Pennsylvania. 

Application  Number:  97-02-U-OO- 
DUJ. 
Application  Type:  Use  PFC  revenue. 
PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision:  $40,550. 

Charge  Effective  Date:  June  1, 1995. 
Estimated  Charge  Expiration  Date: 
March  1,  1996. 

Class  of  Air  Carriers  not  required  to 
Collect  PFC's:  No  change  to  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Sewage/water  system. 
Emergency  generator. 

Decision  Date:  August  12, 1997. 
FOR  FURTHER  MFORMAT10N  CONTACT:  L.W. 
Walsh,  Harrisburg  Airports  District 
Office,  (717)730-2831. 

Public  Agency:  City  of  Lebanon,  New 
Hampshire. 

Application  Number:  97-02-C-OO- 
LEB. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $22,350. 

Earliest  Charge  Effective  Date: 
October  1,  1999. 
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Estimated  Charge  Expiration  Date: 
December  1 .  1999. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use: 

Installation  of  airport  perimeter 
fencing. 

Decision  Date:  August  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (617)  238-7614. 

Public  Agency:  City  of  Quincy, 
Illinois. 

Application  Number:  97-02-C-OO- 
UIN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Lev©/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $296,153.    " 

Earliest  Charge  Effective  Date: 
November  1,  1997. 

Estimated  Charge  Expiration  Date: 
June  1,  2003. 


Class  of  Air  Carriers  not  Requested  to 
Collect  PFC's:  Charters. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Quincy 
Municipal  Airport — Baldwin  Field. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
PFC  application  (94-01-C-OO-UIN). 
Aerial  mapping  for  edrport  layout  plan. 
Reconstruction  of  sanitary  sewer  hne. 
Terminal  roof  reconstruction. 
PFC  application  (97-02-G-OO-UIN). 
Reconstruction  runway  13/31. 
Bitimiinous  overlay  on  the  T-hanger 

access  road. 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  and  Use: 

Phase  I  reconstruction  of  runway  4/ 
22. 

Determination:  The  approved  amouint 
was  reduced  from  that  contained  in  the 
application  due  to  reduced  costs  and  a 

Amendments  to  PFC  Approvals 


change  in  financing.  The  actual  bid 
costs  were  less  than  the  estimated  costs 
contained  in  the  application.  In 
addition,  the  public  agency's  received 
an  Airport  Improvement  Program  ^ant 
(3-17-0085-11)  to  pay  a  portion  of  the 
project  costs  after  submission  of  the  PFC 
application. 

Phase  H  reconstruction  of  nmway  4/ 
22 

Determination:  The  approved  .amount 
was  reduced  from  that  contained  in  die 
application  due  to  reduced  costs  and  a 
change  in  financing.  The  actual  bid 
costs  were  less  than  the  estimated  costs 
contained  in  the  application.  In 
addition,  the  public  agency's  received 
an  Airport  Improvement  Program  grant 
(3-17-0085-12)  to  pay  a  portion  of  the 
project  costs  after  submission  of  the  PFC 
application. 

Decision  Date:  August  28. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  M.  Smithmeyer.  Chicago  Airports 
District  Office.  (847)  294-7435. 


Amendment  No.  city,  state 


96-04-C-01-ORD  Chicago,  IL 

92-01-C-01-GRB  Green  Bay.  Wl 
95-03-C-01-PHX  Ptwenix.  AZ  .... 


Amendment 

approved 

date 


08/12/97 
08/12/97 
08/19/97 


Original  ap- 
proved net 
PFC  revenue 


$957,757,792 

8,140.000 

80,978,000 


AmefKled  ap- 
proved net 
PFC  revenue 


$957,411,292 

5,062,462 

106,966.000 


Oripinal  es- 
timated 
charge  exp. 
(fate 


06/01/04 
03/01/03 
02/01/98 


Amended 
estimated 
I  exp. 


06/01/04 
09/D1/99 
1(VD1/9e 


Issued  in  Washington,  DC  on  September  5, 
1997. 

Eric  Gabler. 

Manager,  Passenger  Facility  Charge  Branch. 
[FR  Doc.  97-24255  Filed  9-11-97;  8:45  am) 
BNJJNQ  COOC  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

Notica  Of  Intant  To  Ruia  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Tyler  Pounds  Raid  Airport,  Tylar, 
Texas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the    - 
revenue  from  a  PFC  at  Tyler  Pounds 
Field  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (TiUe  IX  of  the 
Oinnibus  Budget  Reconciliation  Act  of 


1990)  (PubUc  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
conunents  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Manager 
of  Tyler  Pounds  Field  Airport  at  the 
following  address:  Mr.  Davis  Dickson, 
Airport  Manager.  Tyler  Pounds  Field 
Airport.  150  Airport  Drive,  Suite  201, 
Tyler,  Texas  75704. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 


Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth.  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tyler 
Pounds  Field  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Titie 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  Uie  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  27,  1997,  the  FAA 
determined  that  the  application  to* 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
157.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  18. 
1997. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00 
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Proposed  charge  effective  date:  March  1, 

1998 
Proposed  charge  expiration  date: 

January  1.  1998 
Total  estimated  PCF  revenue:  $976,449 
PFC  application  number:  97-02-C-OO- 

TYR 
Brief  description  of  proposed  projects: 

Proiects  To  Impose  and  Use  PFCs 

Termioal  Area  Study, 

Overlay  Taxiway  F, 

ARFF  Building  and  Wind  Cones, 

PFC  Administrative  Costs, 

Seal  Coat  Runway  13-31  and  Associated 

Taxiways  A,  C,  and  D,  and  Airport 

Sanitary  Sewer  Capacity 

Improvements. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  bom  collecting 
PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planniiig  and  Progranmiing  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth.  Texas  76137^298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Tyler  Pounds 
Field  Airport. 

Issued  in  Fort  Worth,  Taxas  on  August  28, 
1997. 

Naomi  L.  Sandrt*. 
Manager,  Airports  Division. 
(FR  Doc.  97-24259  Filed  9-11-97;  8:45  am) 
aiUJNQ  OOOE  4eiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Doctot  No.  33426] 

Dallas.  Garland  &  Northeastern 
Railroad,  Inc. — Lease  Exemption — 
Union  Pacific  Railroad  Company 

Dallas,  Garland  &  Northeastern 
RaibtMd.  Inc.  (DGNO),  a  Class  m  rail 
common  carrier,  has  61ed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
lease  and  operate  2  sections  of  rail  line 
totaling  approximately  7.5  miles  from 
Union  Pacific  Railroad  Company  (UP) 
between  (1)  DGNO  milepost  753.7  and 
the  end  of  the  line  near  Oakland  Avenue 
in  Garland,  TX,  and  (2)  UP  milepost 
214.8  and  the  end  of  the  line  near 
Westmorland  Road  in  Dallas,  TX. 

In  conjunction  with  the  lease  of  these 
lines,  DGNO  will  acquire  by  assignment 
UP's  local  trackage  rights  over  .626 


miles  of  rail  line  owned  by  the  Dallas 
Area  Rapid  Transit  between  milepost 
210.078,  at  MP  Junction,  and  milepost 
210.704,  at  East  Dallas  Yard  in  Dallas, 
TX. 

The  transaction  was  expected  to  be 
consunmiated  on  or  after  September  2, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33426,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  Ball,  Janik  LLP,  1455  F  Street. 
N.W.,  Suite  225,  Washington,  DC  20005. 

Decided:  September  5. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  97-24233  Filed  9-11-97:  8:45  am] 

aiLUNQ  CODE  401S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanc«  Docket  Na  33447] 

Omaha  Public  Power  District — 
Acquisition  Exemption — The 
Burlington  Norttwm  and  Santa  Fa 
Raihway  Company 

Omaha  Public  Power  District  (OPPD). 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  56.75  miles  of  rail  line 
(Acquired  Line)  and  associated  assets  of 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  between 
milepost  56.30,  at  CoUegeview,  NE,  and 
milepost  6.1,  at  Arlxir,  NE.  In  addition, 
OPPD  will  acquire  4.53  miles  of 
incidental  overhead  trackage  rights  over 
the  BNSF  line  from  milepost  56.3,  in  the 
Nebraska  City  Sub-division,  and 
milepost  61.38,  in  the  St.  Joe  Sub- 
Division. 

The  transaction  is  expected  to  be 
consummated  on  or  about  October  1, 
1998.» 


*  OPPD  states  that  it  does  not  intend  to  provide 
common  carrier  rail  service  on  the  Acquired  Line 
and  that  common  carrier  service  is  expected  to  be 
provided  by  a  third  party  to  be  selected  by  OPPD. 
OPPD  indicates  that  the  operator  would  file  its  own 
verified  notice  of  exemption  to  permit  it  to  operate 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  m„y  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33447,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  W. 
Wilcox,  Esq.,  Donelan,  Cleary,  Wood  & 
Maser,  P.C,  1100  New  York  Avenue, 
N.W.,  Suite  750,  Washington,  DC  20005. 

Decided:  September  4, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-24232  Filed  9-11-97;  8:45  am] 

■MXMQOOK  4S1S-0Q-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Dodwt  No.  33434] 

Track  Tech,  Inc. — Acquisition  and 
Operation  Exemption — The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

Track  Tech,  Inc.  (TTI),  a  noncarrier. 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  and  to  operate 
approximately  19.70  miles  of  rail  line 
between  Creston,  lA,  milepost  1.45,  and 
the  end  of  the  line  at  Greenfield,  lA, 
milepost  21.15. 

Tn  reports  that  it  purchased  the  line 
on  Jime  11, 1997,  but  the  earliest  the 
transaction  could  be  consummated 
pursuant  to  the  exemption  was  August 
29, 1997,  the  effective  date  of  the 
exemption  (7  days  after  the  August  22. 
1997  filing  date). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
prtx:eeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33434.  must  be  filed  with 


the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  T.  Scott 
Bannister,  1300  Des  Moines  Building, 
405  6th  Avenue,  Des  Moines,  lA  50309. 

Decided:  September  5, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  ofProceedings. 
Vernon  A.  Williams. 
Secretary. 
(FR  Doc.  97-24231  Filed  9-11-97;  8:45  am] 

MLUNQ  OOW  4eiS-00-P 
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over  the  Una.  BNSF  mil  retain  trackage  rights  over 
the  Acquired  Line  to  provide  rail  transportation 
service  to  OPPD  until  December  31.  1998. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-491X] 

R^.  Corman  Railroad  Company/ 
Pennsyhrania  Unas,  Inc.— 
Abandonment  Exemption— 4n  Cambria 
County,  PA 

On  August  25. 1997.  R.J.  Corman 
Railroad  Company/Pminsylvaiua  Lines. 
Inc.  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
frt)m  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  line  of  railroad  known  as 
the  Blacklick  Secondary  line,  extending 
bom  raUroad  milepost  6.4  at  Ebensburg 
Jimction  to  the  end  of  the  track  at 
railroad  milepost  16,  east  of  Nanty  Glo, 
a  distance  of  9.6  miles,  in  Cambria 
Coimty,  PA.  The  line  traverses  U.S. 
Postal  Service  Zip  Codes  15931. 15943 
and  15948. 

The  line  does  not  contain  fisderally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possessioA  will  be  made  available 
prompUy  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360  LC.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  December  12. 
1997. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  the 
filing  fee.  which  ciurently  is  set  at  $900. 
See  49  CFR  ie02.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 


request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  October  2, 1997.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-491X 
and  must  be  sent  to:  (1)  Siuface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street  NW..  Washington,  DC  20423- 
0001 ,  and  (2)  Kevin  M.  Sheys. 
Oppenheimer  Wolff  &  Donnelly.  1020 
Nineteenth  Street  NW.,  Suite  400. 
Washington,  DC  20036. 

Persons  seeking  further  information 
concerning  abandonment  proceduires 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  ftjr  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  enviroiuneutal  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  ^e  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  September  4, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  97-24234  Filed  9-11-97;  8:45  am) 
MLLMQ  CODE  4ei».«0-P 


DEPARTMBfT  OF  THE  TREASURY 
Customs  Servica 

[T.D.  97-78] 

Ravocation  of  Gaugar  Approval  and 
Revocation  of  Laboratory 
Accreditations  of  a  Cora  Laboratory 
Facility  Located  In  Long  Baach,  CA 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  revocation  of 
accreditation  of  a  Customs  commerdal 
and  laboratory. 


StiMMARY:  Corelab  Petroleiun  Testing 
Services,  a  Customs  approved  ganger 
and  accredited  laboratory  under  Section 
151.13  of  the  Ctistoms  Regulations  (19 
CFR  151.13),  has  closed  its  Long  Beach 
California  laboratory  and  merged  that 
site's  operations  with  Saybolt,  Inc.'s 
Customs  accredited  and  approved 
Carson,  California  site.  Accordingly, 
pursuant  to  151.13(f)  of  the  Customs 
Regulations,  we  hereby  give  notice  that 
the  Customs  laboratory  accreditations 
for  the  Corelab  Long  Beach  facility  have 
been  revoked  without  prejudice. 
EFFECTIVE  DATE:  August  28. 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer. 
Laboratories  and  Scientific  Servicea, 
U.S»  Customs  Service,  1301  Constitution 
Ave..  NW.  Washington.  D.C  20229  at 
(202) 927-1060. 

Dated:  September  5. 1997. 
Gem^B  D.  Haavey, 

Director,  Laboratories  and  Scientific  Services. 
[FR  Doc.  97-242y6  Filed  9-11-97;  8:45  am) 

MLUNQ  COM  48ae-U-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  941, 941-PR,  941- 
SS.  Schedule  B  (Form  941),  and 
Sctiedule  B  (Form  941-PfQ 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treastuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  projxised 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwoik  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  Forms 
941  (Employer's  Quarterly  Federal  Tax 
Return),  941-PR  (Planilla  Para  U 
Doclaracion  Trimestral  Del  Patrono-La 
Contribucion  Federal  Al  Seguro  Social 
Y  Al  Seguro  Medicare).  941-SS 
(Employer's  Quarterly  Federal  Tax 
Return — American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  U.S.  Virgin  Islands). 
Schedule  B  (Form  941)(^ployer's 
Record  of  Federal  Tax  Liability),  and 
Schedule  B  (Form  941-PR)(Regi8tro 
Suplementario  De  La  Obligacion 
Contributiva  Federal  Del  Patrono). 
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DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Consdtution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Quarterly  Federal 
Tax  Retxim. 

OMB  Number:  1545-0029. 

Form  Number:  941,  941-PR,  941-SS, 
Schedule  B  (Form  941)  and  Schedule  B 
(Form  941-PR). 

Abstract:  Form  941  is  used  by 
employers  to  report  payments  made  to 
employees  subject  to  income  and  social 
security/Medicare  taxes  and  the 
amounts  of  these  taxes.  Form  941-PR  is 
used  by  employers  in  Puerto  Rico  to 
report  social  security  and  Medicare 
taxes  only.  Form  941-SS  is  used  by 
employers  in  the  U.S.  possessions  to 
report  social  security  and  Medicare 
taxes  only.  Schedule  B  is  used  by 
employers  to  record  their  employment 
tax  liability. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions. 
Federal  government,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
12,494.773. 

Estimated  Time  Per  Respondent:  25 
hrs..  31  min. 

Estimated  Total  Annual  Burden 
Hours:  318,978,543. 

The  following  paragraph  applies  tn  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  h^ve  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  5, 1997.       < 
Garrkk  R.  Shear, 
IRS  Reports  Qearance  Officer. 
(FR  Doc.  97-24267  Filed  9-11-97;  8:45  un] 


DEPARTMENT  OF  THE  TREASURY 

Intamai  Ravanua  Sarvica 

Propoaad  Collection;  Coimnant 
naquait  for  Form  8816 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  ahd  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
8816.  pecial  Loss  Discount  Account  and 
Special  Estimated  Tax  Payments  for 
Insurance  Companies. 
DATES:  Written  comments  should  be 
received  on  or  before  November  12. 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Special  Loss  Discount  Account 
and  Special  Estimated  Tax  Payments  for 
Insurance  Companies. 

OMB  Number:  1545-1130. 

Form  Niunber:  8816. 

Abstract:  Form  8816  is  used  by 
insurance  companies  claiming  an 
additional  deduction  under  Internal 
Revenue  Code  section  847  to  reconcile 
their  special  loss  discount  and  special 
estimated  tax  payments,  and  to 
determine  their  tax  benefit  associated 
with  the  deduction.  The  information  is 
needed  by  the  IRS  to  determine  that  the 
proper  additional  deduction  was 
claiined  and  to  Insure  the  proper 
amoimt  of  special  estimated  tax  was 
computed  and  deposited. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
cturenUy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Time  Per  Respondent:  8  hr., 
26  min. 

Estimated  Total  Annual  Burden 
Hours:  25.290. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  uifonnation  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sunamarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  pro{>er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;,  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including  ^ 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  5, 1997. 
Garrick  R.  Shear, 
ntS  Reports  Clearance  Officer. 
[FR  Doc.  97-24268  Filed  9-11-97;  8:45  am] 
HtXINQ  CODE  4S3e-ei-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaad  Collaction;  Comment 
Request  for  Form  8818 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
8818,  Optional  Form  To  Record 
Redemption  of  Series  EE  U.S.  Savings 
Bonds  Issued  After  1989. 
DATES:  Written  conunents  should  be 
received  on  or  before  November  12, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  hitemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Optional  Form  To  Record 
Redemption  of  Series  EE  U.S.  Savings 
Bonds  Issued  After  1989. 

OMB  Number:  1545-1151. 

Form  Number:  8818. 

Abstract:  Under  Internal  Revenue 
Code  section  135,  if  an  individual 
redeems  U.S.  savings  bonds  issued  after 
1989  and  pays  qualified  higher 
education  ex]}en8es  during  the  year,  the 
interest  on  the  bonds  is  excludable  from 
income.  Form  8818  can  be  used  to  keep 
a  record  of  the  bonds  cashed  so  that  the 
taxpayer  can  claim  the  proper  interest 
exclusion. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses:' 
50,000. 

Estimated  Time  Per  Response:  26  min. 

Estimated  Total  Annual  Burden 
Hours:  21,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conmients  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  5, 1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  97-24269  Filed  9-11-97;  8:45  am] 

BIUJNQ  CODE  4S30-01-U 


ACTION:  Notice  and  request  for 
comments. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[CO-4«-e4] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CO-46-94 
(T.D.  8594),  Losses  on  Small  Business 
Stock  (§1.1244(e)-l). 
DATES:  Written  comments  should  be 
received  on  or  before  November  12, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Losses  on  Small  Business  StocL 
OMB  Number:  1545-1447. 
Regulation  Project  Number:  CO-46- 


94 

Abstract;  Section  1.1244(e)-l(b)  of  the 
regulation  requires  that  a  taxpayer 
claiming  an  ordinary  loss  with  respect 
to  section  1244  stock  must  have  records 
sufGcient  to  establish  that  the  taxpayer 
satisfies  the  requirements  of  section 
1244  and  is  entitled  to  the  loss.  The 
records  are  necessary  to  enable  the 
Service  examiner  to  verify  that  the  stock 
qualifies  as  section  1244  stock  and  to 
determine  whether  the  taxpayer  is 
entitled  to  the  loss. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  fbr^ 
profit  organizations. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  2.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


48134 


Federal  Register  /  Vol.  62.  No.  177  /  Friday,  September  12,  1997  /  Notices 


48135 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  4,  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-24270  Filed  9-11-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewtiere  in  ttie  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  121, 125,  and  135 

[Docket  Na  28109;  AnMndment  No.  121- 
268. 128-30, 129-27, 135-60] 

RIN2120-AF78 

Revisions  to  Digital  Right  Data 
Recorder  Rules 

Correction 

In  rule  document  97-18514, 
beginning  on  page  38362,  in  the  issue  of 
Thursday,  July  17, 1997,  make  the 
following  corrections: 

1.  On  page  38363,  in  the  first  column, 
in  the  14th  line,  insert  a  period  after 
"Recommendations  A-95-26  and  -27". 

2.  On  page  38366,  in  the  second 
column,  in  the  eighth  line,  "SA227.TT' 
should  read  "SA227-TT". 

3.  On  page  38374,  in  the  second 
colimin,  in  the  second  line  above 
paragraph  (4),  "alternatively"  should 
read  "alternately". 

4.  On  page  38377,  in  the  second 
column,  in  the  eighth  line  &om  the 
bottom,  "or"  should  read  "of. 

S 121 .344  [Corrected] 

5.  On  page  38378,  in  the  third 
column,  in  §  121.344(a),  in  the  second 
line  "(1)"  should  read  "(1)". 

6.  On  page  38379,  in  the  third 
column,  in  §  121.344(b)(3),  in  the  sixth 
line  "August  20, 1997"  should  read 
"Augiist  20,  2001". 

7.  On  page  38380,  in  the  first  column: 

a.  In  §  121.344(c)(1),  in  the  10th  and 
the  11th  lines,  "August  18,  2001" 
should  read  "August  20,  2001". 

b.  In  §  121.344(c)(2),  in  the  last  line, 
"August  18,  2001"  should  read  "August 
20, 2001". 

f  121 .344e  [Corrected] 

8.  On  page  38380,  in  the  third 
column,  in  §  121.344a(a): 


a.  In  the  seventh  line  from  the 
bottom,  "August  18,  2001"  should  read 
"AuEUSt  20,  2001". 

b.  In  the  second  to  last  and  last  line, 
"August  18.  2001"  should  read  "August 
20.  2001". 

9.  On  page  38381: 

a.  In  the  second  column,  in 
§  121.344a(b)(2),  in  the  last  line, 
"AuLgust  18.  2001"  should  read  "August 
20. 2001". 

b.  In  the  third  colimm,  in 

§  121.344a(f),  in  the  second  line,  "July 
17, 1997",  should  read  'August  18, 
1997". 

Appendix  M  to  Part  121  [Corrected] 

10.  On  page  38382: 

a.  In  entry  line  2.,  in  the  Remarics 
column,  in  the  second  line,  "operation" 
should  read  "operator". 

b.  In  entry  line  3.,  in  the  Range 
column,  the  entry  should  read:  "50 
KIAS  or  minimum  value  to  Max  Vm,,  to 
1.2  V.  d". 

c.  In  entry  line  6.,  in  the  Range 
column,"+/-7»"  should  read  "+/-75»". 

11.  On  page  38383,  in  entry  line  18., 
in  the  Range  colimm,  "-»-/-lg"  should 
read  "+/-lg". 

12.  On  page  38384,  in  entry  line  28., 
in  the  Remarks  column,  in  the  second 
line,  "by"  should  read  "but". 

f12S.226  [Corrected] 

13.  On  page  38387,  in  the  first 
column,  in  §  125.226(a),  in  the  second 
line,  "(1)"  should  read  "(1)". 

14.  On  page  38387,  in  the  third 
column: 

a.  In  §  125.226(a)(72),  in  the  first 
line,  "and"  should  read  "or". 

b.  In  §  125.266(b],  in  the  last  line, 
"August  18,  2001—"  should  read 
"August  20,  2001—". 

15.  On  page  38388,  in  the  first 
column: 

a.  In  §  125.266(b)(3).  in  the  sixth 
line,  "August  18,  2001."  should  read 
"August  20,  2001.". 

b.  In  §  125.266(c)(1),  in  the  10th  and 
11th  lines,  "August  18,  2001"  should 
read  "August  20,  2001". 

c.  In  §  125.266(c)(2),  in  the  last  line 
"August  18,  2001."  should  read  "August 
20,  2001.". 

16.  On  page  38388,  in  the  second 
column: 

a.  In  §  125.266(d)(1),  in  the  sixth 
line,  "August  18,  2001"  should  read 
"August  20,  2001". 

b.  In  §  125.266(d)(2),  in  the  last  line, 
"August  18,  2001."  should  read  "August 
20.  2001.". 
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Appendix  E  to  Part  1»  [Corrected] 

17.  On  page  38390: 

a.  In  entry  line  3.,  in  the  Range 
column.,  the  entry  should  read:  "50 
KIAS  or  minimum  value  to  Max  V  MM  to 
1.2  V.  D  ". 

b.  In  entry  line  12a..  in  the 
Parameters  column,  in  the  third  line, 
insert  an  end  parenthesis  after, 
"systems." 

18.  On  page  38391,  in  entry  line  24.. 
in  the  Range  column,  "-50°C  to  -90"C" 
should  read  "-50»C  to  +90^', 

19.  On  page  38392: 

a.  In  entry  line  27.,  in  the  Accuracy 
(sensor  input)  column,  add  leaders  at 
the  end  of  the  entry  "As  installed  ■f/-3% 
recommended". 

b.  In  entry  line  28.,  in  the  Range 
column,  remove  the  period  after  "to". 

20.  On  page  38393: 

a.  In  entry  line  44.,  in  the 
Resolution  column,  remove  the  entire 
entry  and  insert  it  into  the  Remarks 
column  for  the  same  entry  line. 

b.  In  entry  lines  61.  tnrough  67.,  in 
the  Seconds  per  sampling  interval 
column,  remove  all  periods  and  add 
leaders. 

21.  On  page  38394: 

a.  In  entry  lines  70.  through  72.  and 
78.  through  81.,  in  the  Seconds  per 
sampling  interval  column,  remove  all 
periods  and  add  leaders. 

b.  In  the  entry  line  84.,  in  the 
Accuracy  (sensor  input)  column,  "W 
5%"  should  read  "+/-5%" 

f  136.152  [Corrected] 

22.  On  page  38396: 

a.  In  the  first  column,  in 

§  135.152(a),  in  the  seventh  line, 
"crewmembers"  should  read 
"ciewmember". 

b.  In  the  third  column,  in 

§  135.152(h),  in  the  seventh  line, 
"indicated"  should  read  "indicates". 

Appendta  F  to  Part  135  [Corrected] 

23.  On  page  38398: 

a.  In  entry  line  9.,  in  the  Remarics 
column,  in  the  first  line,  "sufficient" 
should  read  "Sufficient". 

b.  In  entry  line  10.,  in  the  Seconds 
per  sampling  interval  column,  after  "1" 
remove  the  period  and  add  leaders. 

c.  In  entry  line  12a.,  in  the 
Parameters  column,  in  the  third  line, 
insert  an  end  parenthesis  after, 
"systems." 

d.  In  entry  line  12b.,  in  the 
Accuracy  (sensor  input)  column,  in  the 
second  line,  after  "Accuracy"  insert 
"Uniquely  Required.". 
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24.  On  page  38399.  in  entry  line  15., 
in  the  Remarks  column,  in  the  third 
line,  "spearately."  should  read 
"separately.". 

25.  On  page  38401,  in  entry  line  54.. 
in  the  Accuracy  (sensor  input)  column, 
"+/-%5"  should  read  "+/-5%". 

26.  On  page  38402,  in  entry  line  88., 
in  the  Remarks  column,  in  the  second 
line  from  the  bottom,  "second"  should 
read  "seconds". 
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Part  II 


Department  of  Justice 

Immigration  and  Naturaiization  Service 
8  CFR  Part  214 

Department  of  State 

Bureau  of  Consular  Affairs 
22  CFR  Part  41 

Nonimmigrant  Classes;  Treaty  Aliens;  E 
Classification;  Visas;  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended; 
Business  and  Media  Visas;  Treaty  Trader 
and  Treaty  Investors;  Final  Rules 
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DEPARTMEHT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFRPart214 

PNS1427-03] 

RMIIIS^CSI 

Nonimmigrant  Classes;  Treaty  Aliens; 
E  Classification 

AGENCY:  Immigration  and  Natiiralization 
Service,  Justice. 
ACTION:  Final  rule. 


:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
("the  Service")  regulations  by  codifying 
existing  policy  guidelines  related  to  the 
"E"  nonimmigrant  treaty  trader  and 
treaty  investor  visa  classification.  This 
rule  closely  tracks  a  rule  being 
published  simultaneously  by  the 
Department  of  State  ("State")  and  is 
intended  to  ensure  consistent 
adjudication  of  applications  for  "E" 
nonimmigrant  visa  classiHcation  by  the 
Service  and  State.  It  also  furthers 
Congress'  intent  to  Eacilitate  trade  and 
investment  between  the  United  States 
and  countries  with  whom  the  United 
States  has  treaties  and  agreements. 
DATES:  This  final  rule  is  effective 
November  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  Auchincloss-Lorr,  Senior 
Adjudications  Officer,  Immigration  and 
Natiualization  Service,  425  I  Street,  NW, 
Room  7215,  Washington,  DC  20536, 
telephone  (202)  514-5014. 

SUf>Pt.EMENTARY  INFORMATION: 
Background. 

The  Service  and  State  share 
responsibility  for  implementing  section 
10l(a)(l5(E)  of  the  Act.  That  section  of 
the  Act  provides  authority  for  the  "E" 
noninunigrant  treaty  trader  and  treaty 
investor  visa  classification.  On  August 
30, 1991.  the  Service  published  a 
proposed  rule  and  request  for  comments 
(due  October  15, 1991)  by  parties 
interested  in  this  subject  in  the  Federal 
Register.  See  56  FR  42952-57.  On 
September  3,  1991,  State  published  a 
proposed  rule  and  request  for  comments 
(due  November  4, 1991)  on  the  same 
subject  matter.  State  is  publishing  its 
final  rule  on  "E"  noninunigrant  visa 
classification.  22  CFR  41.51, 
simultaneously  with  this  rule. 

In  response  to  the  proposed  rule,  the 
Service  received  and  reviewed  15 
detailed  comments,  many  covering 
extremely  varied  issues.  In  addition,  the 
Service  reviewed  1 1  comments  to 
State's  proposed  rule,  some  identical  or 
similar  to  those  it  received.  Many  of 


these  conunenters  noted  that 
discrepancies  in  language  between  the 
two  proposed  rules  might  lead  to 
inconsistent  adjudication  and  deviation 
from  established  law  and  policy.  These 
'  comments  are  well-taken.  The  final 
rules  of  the  Service  and  State  have  been 
drafted  to  be  as  uniform  in  form  and 
substance  as  possible. 

In  this  regard,  both  agencies  have 
harmonized  their  information  and 
documentation  requirements  for 
determining  eligibility  for  E 
nonimmigrant  visa  classification.  The 
Service  will  in  the  futiue  issue  a  revised 
Form  1-129,  which  will  incorporate 
State's  Form,  the  E  Visa  Supplemental 
application  Form.  OF-156E.  for 
determining  eligibility  for  E 
nonimmigmat  visa  classification.  Until 
that  action  occurs,  this  rule  implements 
use  of  the  existing  Form  1-129  with  E 
Supplement  by  noninunigrants  seeking 
to  change  to  or  extend  E  classification 
in  the  United  States. 

General  Changes  From  the  Proposed 
Rule 

The  Service  has  revised  the  format  of 
its  proposed  rule  to  conform  with 
State's  final  rule.  In  addition,  in 
response  to  comments,  the  Service  has 
modified  the  substance  and  language  of 
its  proposed  rule  where  appropriate. 
Substantive  differences  between  the 
Service's  proposed  rule  and  this  final 
rule  are  explained  in  the  discussion  of 
the  comments. 

Jurisdictional  lames 

Some  conunenters  argued  that 
differences  in  Service  and  State 
regulatory  language  and  terminology 
could  lead  to  substantial  discrepancies 
in  interpretation  and  inconsistent 
adjudication,  thereby  inhibiting  trade 
and  investment  in  contravention  of  the 
United  States'  treaty  obligations.  These 
conunenters  urged  the  Service  to  d^r 
to  State  on  treaty  alien  issues,  noting 
that  eligibility  for  E  nonimmigrant  visa 
classification  is  based  on  treaties 
negotiated  by  State,  raising  foreign 
policy  concerns  more  appropriately 
addressed  by  that  agency.  On  the  other 
hand,  some  conunenters  encouraged 
State  consular  officers  to  facilitate  the 
international  travel  and  entry  of  E 
nonimmigmat  visa  holders  by  accepting 
automatically  a  Service-approved 
change  of  status  to  E  classification. 

Under  section  104  of  the  Act,  State 
has  exclusive  jurisdiction  over  visa 
issuance  and.  therefore,  is  not  boimd  by 
Service  determinations  of  eligibility  for 
E  nonimmigrant  classification.  As  State 
noted  in  its  proposed  rule,  it  may  not, 
under  this  provision,  automatically 
approve  an  application  for  an  E 


nonimmigrant  visa  based  on  the 
Service's  approval  of  an  application  for 
change  of  nonimmigrant  status  to,  or  an 
extension  of  stay  in,  E  nonimmigmat 
classification.  Rather,  State  must 
examine  anew  the  alien's  eligibility  for 
E  nonimmigmat  visa  classification,  in 
accordance  with  current  law  and 
procedure,  which  is  applicable  to  other 
nonimmigmat  classifications,  as  well. 
For  example,  an  alien  admitted  into  the 
United  States  in  B-2  (visitor)  status, 
who  subsequentiy  applies  for  and  is 
granted  a  change  of  nonimmigrant  status 
to  F-1  (student)  status,  cannot  depart 
and  seek  reentry  as  an  F-1  unless  a 
United  States  consular  officer  has 
determined  the  alien's  eligibility  for  an 
F-1  visa. 

Conversely,  under  section  103  of  the 
Act,  the  service  has  exclusive 
jurisdiction  to  adjudicate  applications 
for  admission  to  this  country,  as  well  as 
applications  for  change  of 
noninunigrant  status  to.  or  extensions  of 
stay  in,  E  noninunigrant  classification. 
In  this  regard,  it  should  be  noted  that, 
unlike  other  employment-driven 
classifications,  E  nonimmigrant  visa 
classification  is  not  conferred  by  means 
of  a  petition,  but  instea^by  an 
application.  Upon  receipt  of  such 
applications,  the  Service  is  required  to 
recheck  independenUy  an  E 
Qonimmigmat  visa-holder's 
qualifications  for  admission  into  the  E 
nonimmigrant  visa  classification. 
Moreover,  consistent  with  section  103  of 
the  Act,  the  Service  may,  but  is  not 
required  to.  consult  with  State  in 
adjudicating  applications  for  E 
noninunigmat  classification  made 
following  entry  to  the  United  States. 

Some  conunenters  also  inferred  from 
the  language  of  section  101(a)(45)  of  the 
Act.  which  delegates  to  State 
responsibility  for  establishing  what 
constitutes  a  "substantial"  amount  of 
trade  or  capital,  that  congress  intended 
to  recognize  State's  "primary" 
jurisdiction  over  E  nonimmigrant  visa 
status  eligibility.  As  previously 
indicated,  the  Service  does  not  share 
such  a  view  of  the  Act.  Section 
101(a)(45)  of  the  Act  reflects  congress' 
understanding  that,  because  of  State's 
central  role  in  negotiating,  executing, 
and  interpreting  Bilateral  Investment 
Treaties,  it  is  the  appropriate  agency  for 
interpreting  this  statutory  term.  Section 
101(a)(45)  is  not  intended,  however,  to 
limit  the  Service's  authority  under 
section  103  of  the  Act  to  adjudicate  and 
determine  requests  for  E  nonimmigrant 
classification  in  cases  within  its 
jurisdiction. 
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Table  Comparing  the  Service's  and 
SUte's  Final  E  Rules 

The  following  table  provides  a 
comparison  of  State's  and  the  Service's 


final  E  nonimmigrant  treaty  trader  and 
investor  visa  classification  mles.  An 
asterisk  next  to  a  State  heading  indicates 
that  it  is  different  from  the  Service's 
heading.  State's  headings  that  treat  the 


same  matter  as  those  of  the  Service  are 
marked  "SAME."  An  asterisk  next  to  a 
Service  heading  indicates  there  is  no 
parallel  State  heading. 


Service  rute— 
8  CFR  214.2(e) 


(1)  Treaty  trader  (TT)  

(2)  Treaty  investor  (TI)  

(3)  Employee  o(  TT  or  TI  _ 

(4)  Spouse/Children  of  TT  and  TI 

(5)  Nonimmigrant  intent 


(6)  Treaty  country  (TC)  _ 

(7)  Nationality  of  the  TC 

(8)  Terms  and  conditions  of  E  status*  ._ 

(9)  Trade— definitions .^ .. 

(10)  Substantial  trade ^. . 

(11)  Principal  trade . 

(12)  Investment  „. ^ _. 

(13)  Bona  fide  enterprise  

(14)  Substantial  amount  o(  capital 

(1 5)  Marginal  enterprise  

(16)  Solely  to  direct  and  develop  _. 

(17)  Executive  or  supervisory  character „_^ 

(18)  SpeciaJ  qualifications 

(19)  Period  of  admission* 

(20)  Extensions  of  stay*  , '  ."  '^' 

(21)  Cfange  of  status*  .ZZ~7Z~ZZZ.ZZZ^Z..".....'. 

(22)  Denial  of  treaty  trade  or  investor  status  to  citizens  of  Canada  or  Mexico  iri  tfw  case  of  OMitaiin  taibw 
disputes*. 


Stymie— 
22  CFR  41.51 


(a)  SAME 
(b)SAME 
(c)SAME 

(d)  SAME 

(e)  Representative  of  Foreign  Infor- 
mation Media* 

(f)SAME 

(g)  SAME 

(h)  Trade* 

(I)  Kern  of  Trade* 

(DSAME 

(k)SAME 

(DSAME 

(m)SAME 

(n)  SAME 

(o)SAME 

(p)SAME 

(q)SAME 

(r)SAME 


Definitions 

Unlike  the  proposed  mle,  this  final 
rule  does  not  contain  a  separate 
paragraph  on  definitions.  Instead,  terms 
are  defined  throughout  the  regulations. 

Treaty  Trader  and  Treaty  Investw,  8 
CFR  214.2(e)  (1)  and  (2)  (Corresponds 
With  22  CFR  41.51  (a)  and  (b)) 

The  proposed  rule's  definition  of 
"primary  ti^aty  alien"  at  §  214.2(e)(2)(i), 
has  now  been  broken  into  separate 
definitions  of  "treaty  trader"  and  "treaty 
investor"  in  this  final  rule  at  §  214.2(e) 
(1)  and  (2).  In  response  to  conunenters' 
concerns,  the  term  "primary,"  used  in 
the  proposed  rule,  has  been  replaced  in 
the  final  mle  by  the  term  "principal"  for 
purposes  of  clarifying  the  treaty  alien's 
relationship  to  his  or  her  spouse  or 
children. 

In  determining  whether  an  applicant 
is  a  treaty  trader,  commenters  urged  the 
Service  to  consider  conditions  in  the 
treaty  aUen's  home  country  which  affiect 
the  alien's  ability  to  carry  on  trade  in 
accordance  with  State's  proposed  rule. 
The  final  rule  incorporates  this 
consideration  as  a  factor  in  determining 
what  constitutes  substantial  trade, 
although  obviously  at  some  point 
country  conditions,  in  and  of 
themselves,  can  become  restrictive  to 
trade  that  treaty  eligibility  must  be 
denied.  The  portion  of  this  paragraph 
concerning  consideration  of  country 
conditions  is  adopted  from  State's 


definition  of  treaty  trader  at  22  CFR 
41.51(a)(1). 

Employee  of  Treaty  Trader  and  Treaty 
Investor.  8  CFR  214.2(e)(3) 
(Corresponds  With  22  CFR  41.51(c)) 

The  terms  "manager"  and 
"managerial"  used  in  the  proposed  rule 
at  8  CFR  214.2(e)  (2)(ii)  and  (6)(ii)  are 
replaced  in  the  final  rule  by 
"supervisor"  and  "supervisory"  in 
response  to  comments  indicating 
confusion  with  the  term  "managerial" 
as  it  is  used  in  the  context  of  section 
101(a)(15)(L)oftheAct. 

Although  the  term  "treaty  company" 
was  defined  in  the  proposed  rule  to 
describe  entities  capable  of  employing 
an  alien  in  E— 1  or  E-2  nonimmigrant 
visa  status.  State's  regulation  contains 
no  such  definition.  In  the  interests  of 
clarity,  this  final  rule  adopts  State's  use 
of  the  term  "organization,"  as  well  as 
the  statutory -word  "enterprise,"  to  refer 
to  such  entities.  This  change  reflects  the 
fact  that  such  an  organization  or 
enterprise  derives  the  ability  to  employ 
aliens  in  E  nonimmigrant  visa 
classification  directly  and  exclusively 
firom  its  treaty  trader  or  treaty  investor 
owner. 

Because  employees  derive  E 
nonimmigrant  visa  status  solely  by 
virtue  of  their  employment  for  an  B-1  or 
E-2  nonimmigrant  visa  employer,  or  for 
an  organization  or  enterprise  qualified 
by  reason  of  its  ownership,  it  is  the 


Service's  position  that  an  employee 
cannot  be  classified  under  section 
101(a)(15)(E)  of  the  Act  if  the  employer 
is  lawfully  classified  imder  another 
nonimmigrant  status  at  the  time  E 
nonimmigrant  visa  classification  is 
requested.  For  this  reason,  as  provided 
in  the  proposed  regulation,  a  permanent 
resident  may  not  be  the  employer  of  a 
treaty  alien,  and  the  treaty  alien  status 
of  an  employee  terminates  when  the  E 
nonimmigrant  visa  employer  becomes  a 
permanent  resident.  It  follows  that  the 
Service  cannot  adopt  one  commenter's 
suggestion  that  individual  owners  of  an 
enterprise  should  be  able  to  change  to 
another  nonimmigrant  category  without 
jeopardizing  the  employee's  eligibility 
for  E  treaty  status. 

Spouse  and  Children  of  Treaty  Trader 
and  Treaty  Investor,  8  CFR  2t4.2(eX4) 
(Corresponds  With  22  CFR  41.51(d)) 

The  definition  of  spouse  and 
dependent  children,  in  the  proposed 
mle  at  §214.2(e)(2)(iii).  is  now 
contained  in  this  final  rule  at 

S214.2(eH4).  Nonimmigrwit  Intent.  S  CFR 
214.2(eM5) 

Note:  This  does  not  corresponds  with  22 
CFR  41.51(3).  Representatives  of  Foreign 
Information  Media 

The  concept  of  dual  intent  fotmd  in 
the  proposed  rule  at  §  214.2(e)(l0)  (i) 


48140     Federal  Register  /  Vol.  62,  No.  177  /  Friday.  September  12,  1997  /  Rules  and  Regulations 


and  (ii)  has  been  moved  to  §  214.2(e)(5) 
and  retitled  "Noninunigrant  intent." 
This  provision  reflects  the  agencies' 
understanding  that,  under  section 
101(a)(15)  of  the  Act.  aliens  in  E 
noninunigrant  visa  classification  need 
not  maintain  a  foreign  residence  but 
must  indicate  a  clear  intent  to  depart 
upon  termination  of  status. 

Although  not  specifically  part  of  this 
final  rule,  the  Service  shares  State's 
position  that  representatives  of  foreign 
information  media  should  be  considered 
for  classification  as  nonimmigrants 
under  the  provisions  of  section 
101(a)(15)(I)  of  the  Act  before 
consideration  will  be  given  to 
classifying  such  persons  as 
nonimmigrants  under  the  provisions  of 
section  101(a)(15)(E)  of  the  Act.  See  22 
CFR  41.51(e). 

Treaty  Country,  8  CFR  214.2(e)(6) 
(Corresponds  With  22  CFR  41.51(f)) 

The  definition  in  the  proposed  rule  at 
§  214.2(e)(1)  has  been  moved  to  this 
paragraph. 

Treaty  Country  Nationality,  8  CFR 
214.2(eM7)  (Corresponds  With  22  CFR 
41.51(g)) 

The  Service's  final  rule  incorporates 
the  substance  of  its  proposed  rule.  The 
proposed  rule  at  8  CFR  214.2(e)(6)(i).  in 
tiun,  was  based  on  State's  Notes  to  its 
Foreign  Affairs  Manual  (FAM)  at  9  FAM 
41.51.  Some  commenters  urged  the 
Service  to  consider  the  following  major 
departures  frr>m  existing  policy.  As 
discussed  below,  the  Service  is  unable 
to  adopt  these  suggestions. 

One  commenter  indicated  that  the 
definition  of  corporate  nationality 
contained  in  the  proposed  rule  was  both 
unworkable  and  in  conflict  with  the 
law.  The  commenter  argued  that,  by 
basing  corporate  nationality  on  whether 
nationals  of  a  particular  country  own  50 
percent  of  a  corporation's  shares,  the 
proposed  definition  failed  to  account  for 
difficulties  in  proving  foreign  corporate 
ownership  which  arise  due  to  corporate 
ownership  of  shares,  transfer  of  shares, 
and  corporate  shareholder  lists  of 
identity  which  do  not  always  disclose 
shareholder's  nationality.  The 
conunenter  argued  that  requiring  full 
search  and  disclosure  would  encourage 
dishonesty  regarding  the  true  owners  of 
a  company.  Other  commenters 
expressed  their  belief  that  a 
corporation's  nationality  should  be 
determined  by  location  of  incorporation. 
In  support  of  this  argument,  they  cited 
certain  International  Court  of  Justice 
rulings,  in  which  large  multi-national 
corporations  unable  to  trace  nationality 
were  permitted  to  look  to  their  country 
of  incorporation  to  determine 


nationality.  They  expressed  the  opinion 
that  a  definition  t>ased  on  control  and 
ownership  rather  than  location  of 
incorporation  could  discriminate 
against  corporations  of  treaty  countries 
controlled  by  nationals  of  a  third 
country.  For  these  reasons,  the 
commenters  argued  that  a  test  focusing 
on  the  corporation's  location  would 
provide  a  more  simple  and  enforceable 
guideline. 

It  is  the  Service's  position  that,  in  the 
great  majority  of  cases,  nationality  based 
on  ownership  is  the  only  appropriate 
way  to  determine  the  nationality  of  an 
organization  or  enterprise.  Section 
101(a)(15)(E)  of  the  Act  focuses  on  the 
efforts  of  individual  nonimmigrants,  as 
opposed  to  organizations,  to  further 
treaty-sanctioned  activity. 
Consequently,  simple  registration  in  a 
jurisdiction  to  engage  in  business 
activities,  rather  than  stock  ownership, 
is  normally  not  an  acceptable  standard 
for  determining  corporate  nationality. 
Similarly,  the  cotmtry  of  incorporation 
is,  in  most  cases,  irrelevant  for  purposes 
of  determining  corporate  nationality.  On 
the  other  hand,  because  ownership,  and 
not  corporate  location,  is  critical,  the 
Service  agrees  with  commenters  who 
argued  that  domestically  incorporated, 
but  foreign-owned,  corporations  can  be 
deemed  eligible  for  E  nonimmigrant  visa 
classification.  Accordingly,  the 
reference  to  "foreign"  corporations  in 
the  proposed  rule  has  been  removed. 

The  Service  recognizes  a  limited 
exception  to  the  nationality-by- 
ownership  rule  in  the  case  of  large, 
multi-national  corporations  that  are 
unable  to  determine  ownership  by  stock 
ownership.  See  current  9  FAM  22  CFR 
41.51,  N3.2.  Under  this  exception, 
corporations  whose  stock  is  sold 
exclusively  in  the  country  of 
incorporation  may  be  presumed  to  have 
the  nationality  of  the  location  of  the 
exchange.  Because  the  burden,  in  all 
cases,  remains  on  the  applicant  to 
demonstrate  an  enterprise's  treaty 
nationality,  this  presumption  must  be 
supported  by  the  best  evidence 
available.  In  determining  corporate 
nationality,  the  Service  will  consider  all 
the  circumstances  in  each  case. 

Several  commenters  recommended  an 
expanded  definition  of  "nationality"  so 
that  individual  owners  or  shareholders 
in  immigrant  statiis,  or  in  a 
nonimmigrant  visa  classification  other 
than  E,  could  be  counted  toward 
meeting  the  50  percent  nationality 
requirement  set  forth  in  8  CFR 
214.2(e)(3)(ii).  The  Service  caimot  adopt 
this  suggestion.  As  noted  earlier, 
nonimmigrant  employees  in  E 
classification  in  an  organization  or 
enterprise  derive  their  status  directly 


from  the  employing  E  nonimmigrant's 
ownership  and  treaty-based  nationality. 
Such  classification,  therefore,  cannot  be 
afforded  to  these  employees  if  less  than 
50  percent  of  the  owners  are  persons 
who  are  in  E  nonimmigrant  visa 
classification  if  in  the  United  States  (or, 
if  not  in  the  United  States,  would  be 
classifiable  as  E  treaty  traders  and 
investors). 

Terms  and  Conditions  of  E  Treaty 
Status,  8  CFR  214.2(e)(8)  (There  is  no 
Corresponding  State  Rule) 

The  Service  and  State  will  determine 
the  terms  and  conditions  of  E  treaty 
status,  including  any  employment 
activity,  at  the  time  classification  under 
section  101(a)(15)(E)  of  the  Act  is 
granted.  For  this  reason,  this  paragraph 
incorporates  proposed  8  CFR 
214.2(e)(13).  Among  other  issues, 
procediues  and  responsibilities  related 
to  transfers  of  employees  among 
subsidiaries  have  been  clarified  in  the 
paragraph  of  the  final  rule.  While  the 
final  rule  allows  an  employee  in  E 
nonimmigrant  visa  classification,  under 
certain  circumstances,  to  move  among 
subsidiaries,  the  rule  does  not  relieve 
the  employer  fitim  compliance  with  all 
relevant  regulations.  Thus,  in  the  case  of 
such  a  transfer,  the  alien's  employer  is 
responsible  for  compliance  with4he 
employment  eligibility  verification 
requirements  specified  at  8  CFR  part 
274a. 

It  has  long  been  the  policy  of  the 
Service  that  a  treaty  trader  or  treaty 
investor,  under  certain  circumstances, 
may  engage  in  compensable  activities 
which  are  incidental  to  the  terms  and 
conditions  of  the  alien's  E 
nonimmigrant  visa  classification. 
Acceptable  incidental  activities  are 
those  which  are  reasonably  related  to 
and  a  necessary  outgrowth  of  the  treaty 
employment  forming  the  basis  of  the 
alien's  E  nonimmigrant  visa 
classification.  For  example,  it  would  be 
reasonable  to  expect  that,  during  an 
emergency,  a  manager  might  be  required 
to  perform  temporarily  the  duties  of 
those  persons  he  or  she  supervises  as  an 
incident  to  his  or  her  managerial 
functions:  To  facilitate  a  determination 
of  what  constitutes  incidental  activity. 
State  has  agreed  to  request  that  consular 
officers  overseas  armotate  E  visas  in  a 
maimer  sufficient  to  inform  the  Service 
and  the  alien  of  the  terms  and 
limitations  of  the  authorized 
employment  activity. 

An  E  nonimmigrant  who  wishes  to 
change  the  terms  of  his  or  her  E  status, 
for  example,  to  change  employers  or 
work  on  terms  substantively  different 
than  those  for  which  he  or  she  was 
accc  ..ed  entry,  must  obtain  prior 
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Service  approval  by  filing  Form  1-129 
with  the  E  Supplement  in  accordance 
with  the  instructions  on,  or  attached  to, 
that  form.  In  the  alternative,  an  E 
nonimmigrant  may  obtain  a  new  E  visa 
from  State  reflecting  the  new 
employment.  Where  the  alien  obtains 
Service  approval  of  the  change  in  statiis, 
the  treaty  alien  must  obtain  a  new  E  visa 
from  State  reflecting  this  change  in 
order  to  return  from  travel  abroad.  The 
only  exceptions  to  this  new  visa 
requirement  are  where  the  alien  is 
applying  for  readmission  to  engage  in 
the  new  treaty  activity  after  an  absence 
not  exceeding  30  days  solely  in 
contiguous  territory,  pursuant  to  22  CFR 
41.112(d),  or  where  an  alien  seeking 
admission  presents  a  Form  1-797, 
Approval  Notice,  indicating  prior 
Service  approval  of  the  change  in  E 
treaty  employment,  together  with  his  or 
her  E  visa. 

Prior  Service  approval  is  not  required 
if  there  is  no  fundamental  change  that 
affects  the  underlying  terms  of  the  treaty 
status  forming  the  basis  of  initial  E 
nonimmigrant  visa  classification.  A 
non-substantive  change  may  occur 
when  there  is  a  mere  change  in  lumie  of 
the  treaty  company,  where  one  treaty 
national  owner  is  replaced  by  another, 
or  in  some  mergers  and  acquisitions 
where  there  is  no  effect  on  the  alien's 
employment  or  relationship  to  the 
approved  treaty  activity.  What 
constitutes  a  non-substantive  change 
necessarily  will  depend  on  the  specific 
facts  of  each  case.  To  facilitate 
admission  after  such  a  non-substantive 
change,  the  Service  has  provided  the 
options  set  forth  at  8  CFR  214.2(e)(8)(iv). 
To  determine  if  the  change  is  non- 
substantive, the  Service  has  provided  its 
customers  with  a  process  for  seeking 
advice  at  8  CFR  214.2(e)(8)(v). 
Accordingly,  an  alien  may  file  with  the 
Service  Center  Form  1-129,  with  fee, 
and  a  complete  description  of  the  / 

change,  to  request  a  new  Form  1-797,   / 
Approval  Notice,  reflecting  the  non-    / 
substantive  change,  or  appropriate 
advice. 

As  noted  previously,  the  Service 
plans  to  publish  a  revised  Form  1-129, 
with  the  E  Visa  Supplemental 
Application  Form.  Until  the  revised 
Form  1-129  is  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act,  and 
issued,  applicants  will  continue  to  use 
the  existing  Form  1-129  and  E 
Supplement.  The  revised  form  will 
provide  for  the  derivative  spouse  and 
minor  children  of  the  trader  and 
investor  and  eliminate  the  need  for 
separate  requests  when  the  trader  or 
investor  seeks  to  change  the  terms  and 
conditions  of  classification,  extend 


status  in,  or  change  to  E  nonimmigrant 
classification.  The  option  of  filing  the 
Form  1-539,  with  a  copy  of  the  principal 
E  visa-holder's  Form  1-94,  will  remain 
available,  if  the  family  member  will  be 
seeking  an  extension  of  status  at  a  time 
other  than  the  principal  E 
nonimmigrant 

Trade-^)efinitions,  8  CFR  214.2(eH9) 
(Corresponds  With  22  CFR  41.51  (h) 
and  (i)) 

The  final  rule  modifies  the  proposed 
definition  of  trade  by  eliminating  the 
separate  definitions  of  "goods"  and 
"services"  and  includes  them  as  "items 
of  trade."  This  modification  is  not 
intended  to  be  substantive  in  natiire,  but 
is  meant  to  bring  the  regulation  into 
conformity  with  that  of  State.  The 
Service  intends  that  the  term  "service" 
continue  to  be  interpreted  in  an 
expansive  fashion.  In  addition,  in 
response  to  the  concerns  of  commenters, 
the  final  rules  of  both  the  Service  and 
State  incorporate  language  recognizing 
trade  where  binding  contracts  "call  for 
the  immediate  exchange  of  items  of 
trade."  In  response  to  comments  that  the 
definition  of  "trade"  failed  to  include 
"news  gathering,"  an  activity  not 
precluded  under  section  101(a)(15)(E)  of 
the  Act  but  inadvertenUy  omitted  from 
the  proposed  rule,  the  Service  has 
included  this  activity  in  the  final 
regulation.  As  discussed  earlier, 
representatives  of  foreign  information 
media  should  first,  however,  be 
considered  for  classification  pursuant  to 
section  101(a)(15)(I)  of  the  Act  before 
consideration  is  given  to  possible 
classification  under  section 
101(a)(lS)(E)oftheAct. 

Subvtairtial  Trade.  8  CFR  214.2(e)(10) 
(Corresponds  With  22  CFR  41.51(|)) 

Section  101(a)(15)(E)  of  the  Act 
requires  that,  in  order  to  qualify  for  E- 
1  noninunigrant  visa  classification,  the 
imderlying  business  must  be  engaged  in 
"substantial  trade."  Several  commenters 
felt  strongly  that  the  proposed 
requirement  of  continued  and  frequent 
business  transactions,  including 
business  commitments  scheduled  for  a 
future  time,  was  too  restrictive  and 
inconsistent  with  Congressional  intent 
and  current  guidelines.  Section 
101(a](45)  of  the  Act  requires  the 
Service  to  defer  to  State's  definition  of 
substantial  trade.  Accordingly,  the 
Service  incorporates  in  full  State's 
position,  as  set  forth  in  its  final  rule  and 
the  preamble  thereto,  with  respect  to 
what  constitutes  substantial  trade  for 
purposes  of  the  E  nonimmigrant  visa 
classification. 

It  bears  emphasizing  that  E 
nonimmigrant  visa  classification  cannot 


be  granted  on  the  basis  of  a  single 
transaction,  even  if  that  transaction  is  of 
considerable  value.  Trade  between 
partners  foresees  long-term  benefits  and 
dedicated,  ongoing  activity,  and  is 
contrary  to  the  notion  of  a  single 
transaction  (however  protracted  or 
complex)  and  the  expiration  of 
conunercial  activity. 

In  accordance  with  current  practice, 
substantial  trade  may  be  demonstrated 
by  evidence  from  many  sources 
including,  but  not  limited  to,  bills  of 
lading,  customs  receipts,  letters  of 
credit,  insurance  papers  dociunenting 
commodities  imported,  purchase  orden, 
carrier  inventories,  trade  brochures,  and 
sales  contracts,  insurance  papers 
dociunentiiig  commodities  imported, 
purchase  orders,  carrier  inventories, 
trade  brochures,  and  sales  contracts. 

Principal  Trade,  8  CFR  214^e)(ll) 
(Corresponds  With  22  CFR  4Ul(k)) 

With  respect  to  what,  for  purposes  of 
section  101(a)(15}(E)  of  the  Act, 
constitutes  trade  "principally  between 
the  United  States  and  the  foreign  state" 
of  which  the  treaty  trader  is  a  national, 
several  commenters  urged  the  Service  to 
adopt  State's  proposed  phraseology 
"that  over  50%  of  the  voliune  of 
international  trade  of  the  trader  must  be 
conducted  between  the  United  States 
and  the  treaty  country  of  the  treaty 
trader's  nationality."  (Emphasis  added). 
See  proposed  rule  §41.51  (k),  56  FR 
43569  (September  3,  1991).  The  Service 
has  adopted  this  language  at  8  CFR 
214.2(e)(ll).  Thus,  for  purposes  of  the 
principal  trade  requirement,  the  Service 
will  look  only  at  the  volume  of  the 
enterprise's  international,  as  opposed  to 
total,  trade. 

Investment.  8  CFR  214^e)(12) 
(Corresponds  With  22  CFR  41.51(1)) 

Investments  are  for-profit  commercial 
efforts  to  generate  funds.  This  final 
regulation  is  consistent  with  the 
proposed  rule  and  State's  regulation.  On 
the  question  of  risk,  commenters 
questioned  the  requirement  that  funds 
dedicated  for  the  investment  business 
be  irrevocably  committed.  They 
suggested  that,  by  failing  to  protect  the 
investor  in  the  event  a  visa  was  not 
issued,  the  regulation  discouraged  alien 
investors  unwilling  to  take  such  risk, 
investment  was  irrevocable  upon  visa 
issuance.  The  final  rule,  like  State's, 
explicitly  permits  the  use  of 
mechanisms  such  as  escrow  to  protect 
the  investor  if  a  visa  is  not  issued.  In 
addition,  the  Service  will  apply  FAM 
guidelines  for  E-2  noninunigrant  visa 
classification  when  enterprises  are  still 
in  the  pre-operational  activity  stage. 
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It  is  clear  that  investment  funds  may 
not  have  been  obtained,  either  directly 
or  indirectly,  from  activities  which  are, 
under  United  States  law,  criminal  in 
nature.  A  clear  example  of  this  would  be 
funds  obtained  either  directly  through 
the  trafficking  of  narcotics,  or  throu^ 
the  laundering  or  funds  received 
through  the  sale  of  such  controlled 
substance.  On  the  other  hand,  it  must  be 
emphasized  that  this  rule  is  not  meant 
to  penalize  certain  activities  which 
would  be  recognized  as  lawful  in  the 
United  States,  but  are  deemed  by  a 
foreign  jurisdiction  to  be  criminal  in 
natiue.  For  example,  a  foreign 
jurisdiction  may  deem  it  to  be  illegal  to 
transfer  currency  abroad,  while  the 
same  activity  might  be  deemed  to  be 
perfectly  legal  in  the  United  States. 
Depending  on  the  specific  facts  of  such 
a  case,  an  examiner  may  be  required  to 
apply  United  States  standards,  and  not 
those  of  the  foreign  jurisdiction.  In 
short,  a  determination  of  whether  funds 
were  obtained  by  criminal  means  must 
always  be  made  on  a  case-by-case  basis. 

A  number  of  conunenters  expressed 
the  belief  that  the  proposed  regulation's 
failure  to  count  towards  the  "substantial 
investment"  requirement  loans  that  are 
seciu^  with  the  assets  of  the 
investment  enterprise  is  inconsistent 
with  modem  financing  practices. 
Commenters  stated  that  such  loans 
should  be  counted  toward  the 
"substantial  investment"  requirement  if 
there  is  ultimate  recourse  to  the  investor 
in  the  event  of  failure,  and 
recommended  that  the  final  rule  contain 
the  following  language:  "Loans  secured 
exclusively  by  the  assets  of  the 
investment  enterprise  itself,  without 
ultimate  recourse  to  the  investor,  may 
not  be  counted  toward  the  actual 
amount  of  capital  invested." 

The  final  rule  reflects  the  positions  of 
the  Service  and  State  that  assets  of  the 
treaty  enterprise  may  not  be  used  as 
collateral  to  secure  loans  and,  therefore, 
does  not  contain  this  suggested 
language.  The  purpose  of  the  risk 
provision  is  to  place  the  risk  of  the 
investment  exclusively  on  the  shoulders 
of  the  investor.  Such  risk  would  be 
diluted  if  the  assets  of  the  business  itself 
could  be  used  as  collateral,  since  an 
investor  lacking  adequate  capital  to 
fully  repay  a  debt  could  simply  "walk 
away"  from  a  failure.  The  final  rule, 
therefore,  adopts  State's  proposed 
definition  of  "investment"  and  provides 
that  only  investments  funded  by  capital 
for  which  the  investor  is  personally 
liable  may  be  counted  as  investment 
funds.  Loans  secured  by  the  assets  of  the 
investment  enterprise,  such  as  mortgage 
debt  or  commercial  loans,  may  not  be 
used  to  meet  the  investment  -. 


requirement.  On  the  other  hand, 
acceptable  investment  funds  include 
such  personal  assets  as  a  second 
mortgage  on  a  home,  unsecured  or 
unencumbered  loans  or  assets,  and 
loans  on  the  alien's  personal  signature. 
State  and  the  Service  will  determine 
the  value  of  the  investment  capital  by 
the  same  means.  The  FAM  notes 
continue  to  provide  guidance  in  this 
regard.  See  current  9  FAM  N7.2-1  and 
N.7.2-2.  Accordingly,  such  value  may 
include  payments  in  the  form  of  leases 
or  rents  for  property  or  equipment  in  an 
amoiuit  limited  to  \he  funds  devoted  to 
that  item  in  any  1  month.  Such  value 
may  also  include  payments  for  the 
purchase  of  equipment  and  inventory 
on  hand,  provided  that  the  alien  can 
demonstrate  that  the  goods  or 
equipment  are  being,  or  will  be,  put  to 
use  in  the  investment  enterprise  and  are 
for  commercial,  not  personal,  use. 

Bona  Fide  Enterprise,  8  CFR 
214.2(eHl3)  (Corresponds  With  22  CFR 
41.51(m)) 

Under  this  final  rule,  to  be  deemed  a 
"bona  fide  enterprise,"  the  enterprise 
may  not  be  a  paper  organization  or  an 
idle,  speculative  investment  held  for 
potential  appreciation  in  value,  such  as 
undeveloped  land  for  stocks.  Neither 
can  the  investment  be  in  a  nonprofit 
enterprise  or  constitute  merely  an  intent 
to  invest  at  a  future  time. 

Some  commenters  argued  that  the 
effect  of  proposed  8  CFR 
214.2(e)(5)(i)(A)  was  to  improperly 
deem  research  facilities,  market  research 
facilities  and  non-profit  organization  to 
be  idle  and  speculative  investments. 
The  commenters  argued  that  such 
facilities  are  viable,  active,  profitable, 
and  growing,  albeit  at  a  slower  pace 
than  other  industries.  They  further 
argued  that  many  multi-million-dollar 
research  laboratories  add  to  marketing 
and  product  knowledge  and  indirectly 
generate  goods  and  services.  The 
commenters  concluded  that  Congress 
intended  to  bring  such  research,  which 
is  vital  to  larger  enterprises,  within  the 
scope  of  the  statute. 

The  Service  recognizes  the  legitimacy 
of  these  arguments  in  the  final 
regulation  as  they  relate  to  for-profit 
market  and  research  facilities.  However, 
nonprofit  institutions,  such  as  colleges 
and  associations,  are,  and  have  been, 
historically  ineligible  for  E 
nonimmigrant  visa  status.  The  Service 
does  not  question  the  value  of  such 
nonprofit  institutions  but,  because  the 
focus  of  the  E  nonimmigrant  visa 
classification  is  on  commercial,  for- 
profit  institutions  that  trade  or  invest, 
nonprofit  institutions  are  not  included. 


Substantial  Amount  of  Capital,  8  CFR 
214.2(eHl4)  (Corresponds  With  22  CFR 
41.51(n)) 

Twelve  commenters  raised  objections 
to  the  proportionality  scale  set  forth  in 
the  proposed  rule.  They  were  concerned 
that  use  of  a  "bright  line  test  etched  in 
stone"  would  preclude  a  case-by-case 
analysis  of  whether  the  business  was 
properly  capitalized  at  a  level  of  funds 
appropriate  for  the  particular  industry 
and  type  of  enterprise.  They  further 
argued  for  elimination  of  the 
proportionality  scale  with  respect  to 
small  investors  since,  under  the  scale, 
very  profitable  small  businesses, 
particularly  those  where  the  investment 
was  below  $500,000,  might  fail  to  meet 
the  high  minimum-investment 
requirements,  thereby  rendering 
previously  qualified  investors  ineligible 
for  E  nonimmigiant  visa  classification. 

Some  of  these  commenters  further 
noted  that,  under  the  proposed  rule, 
some  joint  ventures  and  large  scale 
investors  would  not  qualify  under  the 
requirement  that  the  investment  be  at 
least  75  percent  of  a  business  valued  at 
under  $500,000.  They  urged  the  Service 
to  consider  expanding  eligibility  for  E 
nonimmigrant  visa  status  to  large 
companies  involved  in  sizeable  joint 
ventiues  and  major  investments  in 
United  States  business  operations 

As  previously  noted,  in  enacting 
section  101(a)(45)  of  the  Act,  Congress 
assigned  State  responsibility  for 
determining,  after  consultation  with  the 
Service  and  other  appropriate  agencies, 
what  constitutes  "substantial" 
investment  for  purposes  of  E 
nonimmigrant  visa  classification.  For 
this  reason,  the  Service  is  bound  by 
State's  interpretation  of  "substantiality" 
as  set  forth  in  its  final  rule  and  the 
preamble  thereto.  Consistent  with 
section  101(a)(45)  of  the  Act.  the 
Service,  therefore  adopts  the  guidelines 
set  forth  by  State  in  its  preamble  to  its 
final  regulation.  The  Service  wishes  to 
emphasize  that,  under  this 
interpretation,  no  minimum  dollar 
figures  can  or  should  be  established  for 
meeting  the  substantiality  requirement. 
Instead,  the  regulation  requires  a 
fiexible,  case-by-case  assessment  and 
provides  a  very  straightforward  3-part 
test  for  determining  substantiality. 

One  commenter  commended  the 
Service  for  exempting  large  corporations 
fixim  the  application  of  the  "inverted 
sliding  scale,"  which  is  simply  another 
way  of  describing  the  proportionality 
test  that  was  described  in  the  proposed 
rule  at  8  CFR  214.2(e)(5)(iii).  However, 
large  corporations  are  not  exempt  fit>m 
that  analysis.  Under  such  a 
determination,  the  percentage  of  an 
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investment  (in  relation  to  total  cost) 
necessary  to  meet  the  substantiality 
requirement  decreases  gradually  as  the 
cost  of  start-up  or  operating  the  business 
increases,  to  a  point  where  the  sheer 
magnitude  of  an  investment  is 
considered  substantial.  Multi-million- 
dollar  investments  by  large 
corporations,  therefore,  would  usually 
be  substantial  even  where  the  dollar 
amount  invested  is  a  relatively  small 
percentage  of  the  total  cost  of  starting  up 
or  developing  the  enterprise. 

In  determining  whether  an  investment 
is  substantial,  the  Service  may  consider 
all  financial  and  other  dociunents  of  the 
sort  presented  to  investors,  banks, 
lenders,  or  financial  analysts  to  assess 
an  investment.  In  weighing  the 
probative  value  of  such  documents,  the 
Service  will  consider  size  and 
commercial  value  of  the  business  and 
the  circumstances  of  each  case.  For 
instance,  the  originator  of  a  document 
may  be  relevant  to  an  evaluation  of  the 
sufficiency  of  the  proof.  An  audit 
conducted  by  a  relative  may  be  of  less 
value  than  one  conducted  by  a 
recognized,  independent  accounting 
firm  and/or  may  need  to  be  scrutinized 
for  accuiracy  and  to  determine  if 
generally  accepted  accounting 
principles  were  utilized. 

Marginal  Enterprise,  8  CFR  214.2(eMl5) 
(Corresponds  With  22  CFR  41.51(o)) 

A  number  of  conunenters  criticized 
the  marginality  test  historically  used  by 
State  and  the  Service  because  it  inhibits 
small  business  investors,  whose 
investments  are  the  most  likely  to  have 
been  made  solely  to  provide  a  living, 
from  investing  in  this  country.  The 
commenters  reasoned  that,  as  a  result  of 
this  policy,  the  nonimmigrant  investor 
visa  classification  has  effectively  been 
limited  to  wealthy  aliens  with  other 
major  sources  of  income  and  foreign   * 
business  interests. 

The  purpose  of  the  marginality 
requirement  is  to  weed  out  commercial 
enterprises,  regardless  of  size,  which 
will  fail  to  become  viable,  that  is  to 
grow  and  become  profitable.  Of 
relevance  to  this  question  is  the 
enterprise's  prior  commercial  track 
record.  Investors  who  allow  an 
investment  to  subside  into  marginality 
have  not  maintained  a  fundamental 
condition  of  the  investor's  E-2 
nonimmigrant  visa  classification.  The 
final  rule  provides  adjudicatory 
guidelines  for  evaluating  what  is  a 
marginal  enterprise.  The  determination 
of  whether  an  investment  is  marginal 
depends,  in  all  cases,  on  the  specific 
circumstances  and  facts  involved. 

The  proposed  rule  provided  that  "a 
business  may  generate  a  minimal 


income  and  still  meet  the  marginality 
test  if  it  offers  employment 
opportunities  for  United  States  workers 
and  if  the  investor  is  not  and  will  not 
be  primarily  self-employed  as  a  skilled 
or  imskilled  worker."  See  proposed  rule 
at  8  CFR  214.2(e)(5).  One  commenter 
argued  that  the  question  of  whether  an 
investor  is  or  is  not  primarily  employed 
as  a  skilled  or  imskilled  laborer  bears  no 
relationship  to  the  question  of  an 
enterprise's  marginality.  Instead,  the 
marginality  question,  it  was  argued, 
relates  merely  to  whether  the 
investment  bias  an  impact  on  potential 
job-creation  or  the  economy  as  a  whole. 
The  Service  agrees  with  this  comment 
Accordingly,  the  final  rule  deletes 
references  to  skilled  and  unskilled 
labor,  and  provides  that  the  capacity  of 
an  enterprise  to  make  a  significant 
economic  contribution  is  an  appropriate 
consideration  in  a  marginality 
determination. 

Both  State's  and  the  Service's 
proposed  regulations  were  criticized  for 
defining  as  marginal  those  enterprises 
which  lack  the  capacity  "to  generate 
more  than  enough  income  to  provide  a 
minimal  living  for  the  alien  znd 
fiunily,"  since  such  enterprises  may 
employ  American  workers  and  may 
involve  a  significant  investment  of 
capital.  Although  this  definition  is 
retained,  the  final  rule  precludes  a 
finding  of  marginality  where  an 
entnprise  demonstrates  a  present  or 
future  capacity  to  make  a  significant 
economic  contribution,  such  as 
providing  substantial  employment. 

Consistent  with  Congress'  focus  on 
the  commercial  natiue  of  the 
investment,  the  final  rule  requires  that 
an  applicant  demonstrate  that  an 
investment  will  generate  a  positive 
income  within  a  reasonable  period  of 
time.  The  burden  is  on  the  alien  to 
demonstrate  the  enterprise's  capacity  to 
become  a  viable  commercial  entity  by 
presenting  a  business  plan  showing  that 
the  business  will  provide  more  than  a 
subsistence  living  for  the  investor, 
within  5  years  from  the  onset  date  of 
normal  business  activities.  This 
business  plan  will  assist  the  Service  in 
determining  whether  the  alien's 
intention  in  making  the  investment  is  to 
establish  a  viable  enterprise 

The  5-year  business  plan  enables  the 
Service  to  gauge  progress  toward 
tangible  goals  after  the  enterprise  is  in 
place.  It  recognizes  the  business  reality 
that  often,  in  situations  involving  start- 
up, change  of  ownership/management, 
or  acquisitions,  businesses  may  show 
little  actual  initial  profit,  but  with 
proper  planning,  development,  and 
direction,  the  business  should  generate 
more  than  enough  income  to  provide  a 


minimal  living  for  the  investor  and  his 
or  her  fieunily.  The  Service  must 
continue  to  assess  whether  the 
investor's  enterprise  is  marginal  at  every 
E  adjudication,  even  after  the  initial  5- 
year  period  is  completed. 

Solely  to  Develop  and  Direct,  8  CFR 
^4.2(e)(18)  (Corresponds  With  22  CFR 
41.51(p)) 

Two  commenters  preferred  State's 
language  that  an  alien  can  meet  the 
"develop  and  direct"  requirement  of 
section  101(a)(15)(E)  of  the  Act  by:  (a) 
Controlling  the  enterprise  through 
ownership  of  at  least  50  percent,  rather 
than  more  than  50  percent,  of  the 
business;  (b)  possessing  operational 
control  through  a  managerial  position  or 
other  corporate  device,  or,  (c)  being  in 
a  position  to  control  the  enterprise  by 
other  means.  The  final  rule  adopts  this 
reasonable  interpretation. 

Some  commenters  stated  that 
demanding  a  demonstration  of  actual 
control  would  undermine  United  States 
treaty  obligations  to  further  trade  and 
investment  by  imposing  the 
"unworkable"  requirement  that  the 
applicant  present  copies  of  stock 
certificates,  rather  than  permitting  him 
or  her  to  submit  for  review  corporate 
records  and  stock  ledgers.  These 
commenters  argued  that  an  investor 
who  operates  that  company  alone  and 
does  all  "routine  work"  without  other 
employees  should  be  recognized  for 
purposes  of  meeting  the  control 
requirement,  and  that  the  form  of  the 
business  organization  should  not  be 
determinative. 

The  requirement  that  an  investor's 
entry  be  "solely  to  develop  and  direct 
the  operations  of  an  enterprise"  is 
statutory  and  cannot  be  waived. 
Accordingiy.  the  final  rule  permits  an 
alien  to  demonstrate  that  he  or  she  (or 
his  or  her  employer,  in  the  case  of  an 
essential  employee)  controls  orvrill 
control  the  enterprise  within  a 
reasonable  period  of  time.  In  cases 
where  the  individual  is  in  the  process 
of  investing,  at  the  time  the  investment 
attaches  (e.g.,  the  investment  funds  are 
released  from  escrow)  the  individual 
must  be  in  control  of  the  investment  In 
the  final  rule,  the  Service  defines 
control  broadly  to  include  operational 
control,  ownership,  management 
responsibility,  or  use  of  other  corporate 
devices  for  controlling  the  enterprise. 
The  Service  recognizes  that  what 
constitutes  control  may  vary  depending 
on  factors  such  as  the  structure  of  the 
enterprise  involved. 

Given  the  control  requirement,  the 
Service  cannot  adopt  the  suggestion  that 
E  nonimmigrant  visa  classification  be 
accorded  automatically  to  large 
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companies  involved  in  joint  ventures 
since,  often,  no  company  "controls"  the 
venture.  E  nonimmigrant  visa 
classification  for  joint-venture 
participants  is  inappropriate  unless  the 
applicant  can  demonstrate  operational 
control.  Such  operational  control  may 
be  demonstrated  through  "negative 
control."  See  current  9  FAM  41.51, 
Nll.l.  In  all  cases,  the  Service  will 
adjudicate  applications  involving  joint 
ventures  in  a  manner  consistent  with 
State. 

Finally,  it  should  be  noted  that, 
because  of  the  requirement  that  a  treaty 
investor  be  entering  "solely  to  develop 
and  direct"  the  operations  of  an 
enterprise,  an  alien  who  is  seeking 
admission  in  order  to  engage  primarily 
in  skilled  or  unskilled  labor  will  be 
ineligible  for  E  nonimmigrant  visa 
classification.  Such  an  investor  may, 
however,  perform  "hands  on"  duties, 
provided  they  are  purely  incidental  to 
his  or  her  developing  and  directing  the 
operations  of  the  enterprise. 

Executive  and  Supervisory  Character,  8 
CFR  214.2(eXl7)  (Corresponds  With  22 
CFR  41.51(q) 

With  the  exception  of  the  change 
noted  in  the  discussion  of  final  8  CFR 
214.2(e)(3).  there  were  no  other 
comments  on,  or  substantive  changes,  to 
this  paragraph. 

Special  Qualifications,  8  CFR 
214.2(eHl8)  (Corresponds  With  22  CFR 
41.51(r) 

Thirteen  commenters  expressed  an 
array  of  opinions  on  the  proposed 
requirements  for  establishing  an 
employee's  essentiality  for  purposes  of 
E  nonimmigrant  visa  classification. 
Some  commenters  stated  that  requiring 
specialized  knowledge,  unique  skills, 
and  a  high  level  of  expertise  or 
proprietary  knowledge  of  the  business 
operations  was  overly  stringent  and 
included  outmoded  or  discredited 
concepts.  These  commenters  noted  that 
the  term  "unique,"  previously  used 
with  respect  to  the  L  nonimmigrant  visa 
classification,  was  subsequentiy  rejected 
by  both  Congress  and  the  Service. 

It  should  Se  emphasized  that  there  is 
no  relationship  between  the  E  and  L 
nonimmigrant  visa  classifications.  For 
this  reason,  the  statutory  term 
"specialized  knowledge,"  found  at 
section  101(a)(15)(L)  of  the  Act.  is 
inappropriate  in  describing  whether  an 
alien  employee  is  "essential"  for 
purposes  of  E  nonimmigrant  visa  ' 
classification.  Although  section 
101(a)(15)(E)  of  the  Act  is  silent  on 
whether  employees  may  be  admitted  in 
E  nonimmigrant  visa  classification,  the 
Service  has  historically  deemed 


appropriate  the  admission  of  non- 
executive or  supervisory  employees 
having  special  qualifications  which 
make  their  skills  essential,  i.e., 
indispensable  to  the  success  of  the 
investment.  The  overriding 
consideration  in  the  co'htext  of  E 
nonimmigrant  visa  classification  is  an 
employee's  essentiality  to  the 
enterprise. 

The  final  rule  does  not  require  an 
essential  employee's  skills  to  be 
"imique"  or  "one  of  a  kind."  The 
possession  of  unique  skills,  however, 
can  usually  be  considered  essential  and, 
therefore,  can  be  a  positive  factor  in 
determining  whether  the  applicant  is 
essential  for  purposes  of  section 
101(a)(15)(E)ofthe  Act. 

Some  commenters  expressed  the 
opinion  that  the  proposed  essentiality 
requirement  would  hinder  the  ability  of 
international  companies  to  transfer 
personnel  to  critical  projects  in  the 
United  States.  These  conunenters 
argued  that  knowledge  of  foreign 
language,  culture,  and  country 
conditions  should  be  considered  in 
determining  an  alien's  essentiality.  They 
also  argued  that  requiring  prior 
employment  or  experience  with  the 
company  abroad  (i.e.,  "transferred  from 
an  overseas  office")  violated  treaty 
obligations  which  require  only  that  the 
employee  be  essential. 

'The  Service  adopts  in  full  State's 
criteria,  as  set  forth  in  its  final  rule  and 
the  preamble  thereto,  for  determining 
whether  an  applicant  is  "essential." 
There  is  no  bright-line  test  for 
determining  whether  an  alien  is 
essential  to  an  enterprise.  What 
constitutes  essentitility  must  be 
determined  on  the  basis  of  the  particular 
facts  of  each  case.  Accordingly,  skills 
such  as  knowledge  of  a  foreign  language 
and  culture,  knowledge  of  conditions  in 
the  foreign  country  that  are  unique  to 
his  or  her  nationality,  and  previous 
employment  with  the  enterprise  in 
question,  must  be  analyzed  for  their 
essentiality  to  the  investment  enterprise 
and  would  not,  by  themselves,  meet  the 
essential  skills  requirement. 

Much  comment  was  received 
regarding  the  requirement  in  the 
proposed  rule  that  a  treaty  trader  or 
investor  seeking  an  essential  employee 
demonstrate  that  qualified  United  States 
workers  are  unavailable  to  do  the  job. 
Some  commenters  urged  that  the 
Service  require  treaty  traders  or 
investors  to  provide  statements  from 
relevant  public  or  private  sources  or 
otherwise  adopt  a  process  of  assessing 
United  States  worker  availability  and 
obtaining  input  bom  labor 
organizations.  Such  public  or  private 
sources  may  include,  among  others. 


chambers  of  commerce,  labor 
organizations,  industry  trade  sources,  or 
state  employment  agencies. 

Other  commenters  opposed  requiring 
such  a  labor  market  test,  arguing  that 
such  a  requirement  was  outside  the 
scope  of  section  101(a)(15)£)  of  the  Act, 
inconsistent  with  prior  policy,  and 
contrary  to  United  States  treaty 
obligations.  The  commenters  also 
argued  that  a  labor  market  test  would 
have  no  application  to  cases  where 
treaty  aliens  create  jobs.  These 
commenters  expressed  concern  that,  in 
actual  practice,  the  Service  would 
condition  a  finding  of  essentiality  on  the 
existence  of  a  labor  shortage  and/or  an 
employer's  conunitment  to  train  United 
States  workers  to  fill  the  position.  These 
commenters  noted  that  the  employing 
enterprise  is  in  a  better  position  than  the 
Government  to  determine  the 
essentiality  of  particular  employees. 

The  Service  agrees  that  a  labor 
shortage  clearance  requirement  would 
be  tantamount  to  a  labor  certification 
process  and  there  is  no  legal  authority 
for  such  a  change.  The  final  rule  adopts 
a  more  flexible  process  by  requiring  the 
adjudicator  to  consider  whether  the 
needed  skills  are  "commonplace"  or 
readily  available.  This  requirement  does 
not  constitute  a  veiled  labor  certification 
test.  Rather,  consideration  of  whether 
United  States  workers  are  available  to 
perform  the  duties  in  question  is 
relevant  to  determining  how  essential  or 
indispensable  the  employee  is  to  the 
enterprise.  Although  not  required, 
documentation  from  outside  sources 
may  prove  helpful  in  establishing  the 
alien's  essentiality. 

As  State  has  noted  in  its  final  rule  at 
22  CFR  41.51(r)(2),  a  skill  that  is  unique 
or  essential  at  one  point  may  become 
commonplace  at  a  later  date. 
Consequently,  while  an  applicant  may 
be  "able  to  demonstrate  in  a  particular 
instance  that  his  or  her  skills  are 
essential  for  an  unspecified  period  of 
time,  the  alien  is  required  to 
demonstrate  his  or  her  essentiality  in 
any  subsequent  application  for  E 
nonimmigrant  visa  classification. 

The  proposed  rule  required  that 
businesses  develop  training  and 
education  programs  for  United  States 
workers  in  areas  where  such  United 
States  workers  lack  the  requisite  skill  to 
fill  the  position  offered.  The  proposed 
rule  further  provided  that  businesses 
must,  in  ihe  alternative,  demonstrate 
that  the  transfer  of  such  skills  is  not 
feasible.  These  proposals  were  the 
subject  of  11  comments.  Some 
commenters  suggested  that  such 
training  regulations  departed  from  prior 
law  and  were  beyond  the  scope  of  the 
Service's  statutory  authority.  The 
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commenters  also  argued  the  proposed 
training  requirement  was  economically 
irresponsible,  since  many  businesses 
can  more  easily  and  cost  effectively 
transfer  an  employee  possessing  such 
skills  frtim  abroad.  In  addition,  they 
noted  that  training  would  not  be  feasible 
if  a  skill  was  needed  only  temporarily 
and  the  need  for  the  skill  disapi}eared 
prior  to  completion  of  United  States 
worker  training.  Some  commenters 
suggested  that  training  requirements 
should  be  applied  only  to  companies 
which  repeatedly  request  foreign 
technicians  and.  that  even  in  such  cases, 
the  absence  of  a  training  program 
should  merely  be  looked  at  as  a 
negative,  but  not  a  determinative,  foctor 
in  considering  future  applications. 

The  Service  has  decided  not  to 
impose  a  training  requirement  for  E 
nomimmigrant  visa  classification  exept 
in  cases  where  the  purpose  of  the  E 
nonimmigrant  visa  employee's  entry  is 
to  train  United  States  workers.  The 
question  of  the  trainability  of  Untied 
States  workers,  however,  goes  directly 
to  whether  the  alien  employee  is 
essential  to  the  enterprise.  If  the  skills 
are  readily  transferable  to  Untied  States 
workers,  it  is  reasonable  to  conclude 
that  the  enterprise  could  use  a  United 
States  worker  instead  of  the  alien  and 
skill  function  without  significant 
disruption. 

It  is  the  position  of  the  Service  that  an 
alien's  possession  of  otherwise  easily 
transferable  skills  typically  can  be 
deemed  essential  only  in  certain  cases 
involving  a  start-up  or  a  new  enterprise, 
or  an  established  enterprise  which  is 
undergoing  expansion.  An  adjudicating 
officer,  therefore,  may  request  traders  or 
investors  employing  essential  start-up 
employees  to  set  up  a  reasonable  time 
frame  within  which  the  enterprise  must 
replace  such  alien  workers  with  locally 
hired  United  States  employees.  In  this 
way,  the  Service  can  be  assured  that  the 
employer  will  not  artificially  prolong 
the  essentiality  of  employees  by  failing 
to  plan  for  their  replacement  by  locally 
hired  United  States  employes.  The 
above  procedure  remains  consistent 
with  current  policy,  as  expressed  in 
State's  FAM  notes. 

The  Service  will  monitor  industry 
changes  as  necessary  to  determine 
essentiality  and  ensure  that  employees 
have  the  skills  essential  to  the  efficient 
operation  of  their  ongoing  investment 
enterprises.  State  and  the  Service  will 
continue  to  work  together  to  ensure  that 
applications  within  given  industries 
receive  similar  treatment. 


Period  of  Admission,  Extensions  of 
Stay,  Change  of  Status,  8  CFR  214.2(e) 
(19),  (20),  and  (21)  (There  An  No 
Corresponiiing  State  Regulations) 

The  final  rule  incorporates  numerous 
changes  from  the  proposed  regulation 
with  regard  to  period  of  admission, 
extensions  of  stay,  and  change  of  status. 

The  final  regulation  creates  a  2-year 
period  for  an  initial  admission  and  an 
unlimited  number  of  2-year  extensions 
of  status  in  E  nonimmigrant  visa 
classification.  This  change  is  intended 
to  alleviate  the  confusion  due  to  the 
diflierent  periods  of  time  authorized  for 
initial  admissions  and  extensions  under 
the  previous  policy. 

Procedures  for  requesting  extensions 
of  stay  are  clarified  at  8  CFR 
214.2(e)(20).  The  revised  Form  1-129, 
when  published,  will  simplify  the 
procedures  for  requesting  extensions  of 
stay  and,  in  this  way,  will  assist  traders 
and  investors  in  the  United  States. 

The  paragraph  on  change  of  status  at 
8  CFR  214.2(e)(21)  is  consistent  with  the 
proposed  rule. 

Denial  of  Treaty  Trader  or  Investor 
Status  to  Qtizens  of  Canada  or  Mexico 
in  the  Case  of  Certain  Labor  Disputes, 
8  CFR  214.2(eK22)  (There  is  no 
Corresponding  State  Regulation) 

This  paragraph  has  been  added  to 
clarify  that  the  strike  provisions  of  the 
North  American  Free  Trade  Agreement 
("NAFTA")  are  applicable  to  citizens  of 
Canada  and  Mexico  who  seek 
nonimmigrant  treaty  trader  or  treaty 
investor  visa  status.  Since  these  work 
stoppage  and  labor  dispute  provisions 
have  the  effect  of  law,  see  NAFTA 
Implementation  Act,  Pub.  L.  103-182, 
December  8, 1993,  there  is  no  need  for 
pre-publication  notice  and  comment. 
However,  the  presence  of  these 
provisions  in  this  regulation  promotes 
awareness  of  their  applicability  to 
NAFTA  visa  holders  in  E  nonimmigrant 
visa  classification. 

The  Regulatory  Flexibility  Act 

The  Commissioner  of  the  Inunigration 
and  Natiualization  Service  has  reviewed 
this  regulation  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  and,  by  approving  it.  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  for  the 
following  reasons:  This  rule  amends 
Service  regulations  by  codifying  existing 
policy  guidelines  related  to  the  "E" 
nonimmigrant  treaty  trader  and  treaty 
investor  visa  classification.  The 
economic  impact  of  this  rule,  and  its 
affect  on  small  entities,  will  not  be 
significanUy  different  from  that  of  the 


current  regulation.  This  rule  clarifies 
existing  policy  guidelines  and  ensures 
consistency  with  the  similar  rule  of  the 
Department  of  State,  and  will  not,  by 
itself.  significanUy  increase  or  decrease 
the  niunber  of  aliens  in  this 
classification,  or  their  economic  impact 
on  the  United  States. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review, 
accordingly,  this  regulation  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Chder  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12988 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  "Qvil 
Justice  Reform". 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significanUy  or  uniquely  afiiact  small 
governments.  Therefore,  do  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Fairness  Act 
of  1998 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  In  addition,  this  rule 
will  not  result' in  a  major  increase  in 
costs  or  prices  or  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation. 
This  rule  will  not  have  significant 
adverse  effects  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-based  companies  in  domestic 
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and  export  markets.  Moreover,  this  rule 
allows  citizens  of  countries  with  which 
the  United  States  has  treaties  and 
agreements  (such  as  NAFTA)  to  enter 
this  country  in  E  classification  to  engage 
in  trade  and  investment.  Such  treaties 
and  agreements  permit  the  smooth  and 
efficient  entry  of  traders  and  investors, 
in  accordance  with  reasonable  standards 
provided  by  the  Service  and  the 
Department  of  State  as  set  forth  in  this 
regulation,  so  that  United  States  citizens 
are  accorded  reciprocal  rights  to  trade 
and  invest  in  the  country  of  the  treaty 
or  agreement  partner. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  reporting  or  recordkeeping 
requirements.  The  information 
collection  requirements  contained  in 
this  rule  have  been  cleared  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  control  numbers. 

List  of  Subfects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Ahrais,  Authority  delegation 
(Government  agencies),  Employment. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

PART  214— NONIMMiQRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Aadiority:  8  U.S.C  1101. 1103. 1182. 1184. 
1186a.  1187, 1221, 1281, 1282;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 


(e)  Treaty  traders  and  investors — (1) 
Treaty  trader  An  alien,  if  otherwise 
admissible,  may  be  classified  as  a 
nonimmigrant  treaty  trader  (E-1)  under 
the  provisions  of  section  101(a)(15)(E)(i) 
of  the  Act  if  the  ahen: 

(i)  Will  be  in  the  United  States  solely 
to  carry  on  trade  of  a  substeintial  nature, 
which  is  international  in  scope,  either 
on  the  alien's  behalf  or  as  an  employee 
of  a  foreign  person  or  organization 
engaged  in  trade  principally  between 
the  United  States  and  the  treaty  coimtry 
of  which  the  ahen  is  a  national,  taking 
into  consideration  any  conditions  in  die 
country  of  which  the  aUen  is  a  national 
which  may  affect  the  afien's  ability  to 
cany  aa  such  substantial  trade;  and 


(ii)  Intends  to  dei}art  the  United  States 
upon  the  expiration  or  termination  of 
treaty  trader  (E-1)  status. 

(2)  Treaty  investor.  An  alien,  if 
otherwise  admissible,  may  be  classified 
as  a  nonimmigrant  treaty  investor  (E— 2) 
under  the  provision  of  section 
101(a)(15)(E)(ii)  of  the  Act  if  the  alien: 

(i)  Has  invested  or  is  actively  in  the 
process  of  investing  a  substantial 
amount  of  capital  in  a  bona  fide 
enterprise  in  the  United  States,  as 
distinct  from  a  relatively  small  amount 
of  capital  in  a  marginal  enterprise  solely 
for  the  purpose  of  earning  a  living; 

(ii)  Is  seeking  entry  solely  to  develop 
and  direct  the  enterprise;  and 

(iii)  Intends  to  depart  the  United 
States  upon  the  expiration  or 
termination  of  treaty  investor  (E-2) 
status. 

(3)  Employee  of  treaty  trader  or  treaty 
investor.  An  alien  employee  of  a  treaty 
trader,  if  otherwise  admissible,  may  be 
classified  as  E-1 .  and  an  ahen  employee 
of  a  treaty  investor,  if  otherwise 
admissible,  may  be  classified  as  E-2  if 
the  employee  is  in  or  is  coming  to  the 
United  States  to  engage  in  duties  of  an 
executive  or  supervisory  character,  or,  if 
employed  in  a  lesser  capacity,  the 
employee  has  special  quahfications  that 
make  Uie  alien's  services  essential  to  the 
efficient  operation  of  the  enterprise.  The 
employee  must  have  the  same 
nationality  as  the  principal  alien 
employer.  In  addition,  the  employee 
must  intend  to  depart  the  United  States 
upon  the  expiration  or  termination  of  E- 
1  or  E-2  status.  The  principal  alien 
employer  must  be: 

(i)  A  person  in  the  United  States 
having  the  nationality  of  the  treaty 
country  and  maintaining  nonimmigrant 
treaty  trader  or  treaty  investor  status  or, 
if  not  in  the  United  States,  would  be 
classifiable  as  a  treaty  trader  or  treaty 
investor;  or 

(ii)  An  enterprise  or  organization  at 
least  50  percent  owned  by  persons  in 
the  United  States  having  the  nationality 
of  the  treaty  country  and  maintaining 
nonimmigrant  treaty  trader  or  treaty 
investor  status  or  who,  if  not  in  the 
United  States,  would  be  classifiable  as 
treaty  traders  or  treaty  investors. 

(4)  Spouse  and  children  of  treaty 
trader  or  treaty  investor.  The  spouse  and 
child  of  a  treaty  trader  or  treaty  investor 
accompanying  or  following  to  join  the 
principal  alien,  if  otherwise  admissible, 
may  receive  the  same  classification  as 
the  principal  alien.  The  nationaUty  of  a 
spouse  or  child  of  a  treaty  trader  or 
treaty  investor  is  not  material  to  the 
classification  of  the  spouse  or  child 
imder  the  provisions  of  section 
101(a)(15)(e)  of  the  Act. 


(5)  Nonimmigrant  intent.  An  alien 
classified  under  section  101(a)(15){E)  of 
the  Act  shall  maintain  an  intention  to 
depart  the  United  States  upon  the 
expiration  or  termination  of  E-1  or  E- 

2  status.  However,  an  application  for 
initial  admission,  change  of  status,  or 
extension  of  stay  in  E  classification  may 
not  be  denied  solely  on  the  basis  of  an 
approved  request  for  permanent  labor 
certification  or  a  filed  or  approved 
immigrant  visa  preference  petition. 

(6)  Treaty  country.  A  treaty  country  is, 
for  purposes  of  this  section,  a  foreign 
state  with  which  a  qualifying  Treaty  of 
Friendship,  Commerce,  or  Navigation  or 
its  equivalent  exists  with  the  United 
States.  A  treaty  coimtry  includes  a 
foreign  state  that  is  accorded  treaty  visa 
privileges  under  section  101(a)(15)(E)  of 
the  Act  by  specific  legislation. 

(7)  Treaty  country  nationality.  The 
nationality  of  an  individual  treaty  tradej' 
or  treaty  investor  is  determined  by  the 
authorities  of  the  foreign  state  of  which 
the  ahen  is  a  national.  In  the  case  of  an 
enterprise  or  organization,  ownership 
must  be  traced  as  best  as  is  practicable 
to  the  individuals  who  are  ultimately  its 
owners. 

8.  Terms  and  conditions  ofE  treaty 
status — (i)  Limitations  on  employment. 
The  Service  determines  the  terms  and 
conditions  of  E  treaty  status  at  the  time 
of  admission  or  approval  of  a  request  to 
change  nonimmigrant  status  to  E 
classification.  A  treaty  trader,  treaty 
investor,  or  treaty  employee  may  engage 
only  in  employment  which  is  consistent 
with  the  terms  and  conditions  of  his  or 
her  status  and  the  activity  forming  the 
basis  for  the  E  treaty  status. 

(ii)  Subsidiary  employment.  Treaty 
employees  may  perform  work  for  the 
parent  treaty  orgamzation  or  enterprise, 
or  any  subsidiary  of  the  parent 
organization  or  enterprise.  Performing 
work  for  subsidiaries  of  a  common 
parent  enterprise  or  organization  will 
not  be  deemed  to  constitute  a 
substantive  change  in  the  terms  and 
conditions  of  the  underlying  E  treaty 
employment  if,  at  the  time  the  E  treaty 
status  was  determined,  the  appUcant 
presented  evidence  estabhshing: 

(A)  The  enterprise  or  organization, 
and  any  subsidiaries  thereof,  where  the 
work  will  be  performed;  the  requisite 
parent-subsidiary  relationship;  and  that 
the  subsidiary  independenUy  qualifies 
as  a  treaty  organization  or  enterprise 
under  this  paragraph; 

(B)  In  the  case  of  an  employee  of  a 
treaty  trader  or  treaty  investor,  the  work 
to  be  performed  requires  executive, 
supervisory,  or  essential  skills;  and 

(C)  The  work  is  consistent  with  the 
terms  and  conditions  of  the  activity 
forming  the  basis  of  the  classification. 


(iii)  Substantive  changes.  Prior 
Service  approval  must  be  obtained 
where  there  will  be  a  substantive  change 
in  the  terms  or  conditions  of  E  status.  La 
such  cases,  a  treaty  ahen  must  file  a  new 
application  on  Form  1-129  and  E 
supplement,  in  accordance  with  the 
instructions  on  that  form,  requesting 
extension  of  stay  in  the  United  States. 
In  support  of  an  alien's  Form  1-129 
application,  the  treaty  alien  must  submit 
evidence  of  continued  eligibility  for  E 
classification  in  the  new  capacity. 
Alternatively,  the  alien  must  obtain 
bom  a  consular  officer  a  visa  reflecting 
the  new  terms  and  conditions  and 
subsequendy  apply  for  admission  at  a 
port-of-entry.  The  Service  will  deem 
there  to  have  been  a  substantive  change 
necessitating  the  filing  of  a  new  Form  I- 
129  application  in  cases  where  there  has 
been  a  fundamental  change  in  the 
employing  entity's  liasic  characteristics, 
such  as  a  merger,  acquisition,  or  sale  of 
the  division  where  the  alien  is 
employed. 

(iv)  Non-substantive  changes.  Prior 
approval  is  not  required,  and  there  is  no 
need  to  file  a  new  Form  1-129,  if  there 
is  no  substantive,  or  fundamental, 
change  in  the  terms  or  conditions  of  the 
alien's  employment  which  would  affect 
the  alien's  eUgibility  for  E  classification. 
Further,  prior  approval  is  not  required 
if  corporate  changes  occur  which  do  not 
affect  the  previously  approved 
employment  relationship,  or  are 
otherwise  non-substantive.  To  facilitate 
admission,  the  alien  may: 

(A)  Present  a  letter  fixim  the  treaty- 
qualifying  company  through  which  the 
alien  attained  E  classification  explaining 
the  nature  of  the  change; 

(B)  Request  a  new  Form  1-797, 
Approval  Notice,  reflecting  the  non- 
substantive change  by  filing  with  the 
appropriate  Service  Center  Form  1-129, 
with  fee,  and  a  complete  description  of 
the  change,  or; 

(C)  Apply  directiy  to  State  for  a  new 
E  visa  reflecting  the  change.  An  alien 
who  does  not  elect  one  of  the  three 
options  contained  in  paragraph  (e)(8)(iv) 
(A)  through  (C)  of  this  section,  is  not 
precluded  &x)m  demonstrating  to  the 
satisfaction  of  the  immigration  officer  at 
the  port-of-entry  in  some  other  manner, 
his  or  her  admissibility  imder  section 
101(a)(15)(E)oftheAct. 

(v)  Advice.  To  ascertain  whether  a 
change  is  substantive,  an  alien  may  file 
with  the  Service  Center  Form  1-129, 
with  fee,  and  a  complete  description  of 
the  change,  to  request  appropriate 
advice.  In  cases  involving  multiple 
employees,  an  alien  may  request  that  a 
Service  Center  determine  if  a  merger  or 
other  corporate  restructuring  requires 
the  filing  of  separate  applications  by 


filing  a  single  Form  1-129,  with  fiee,  and 
attaching  a  list  of  the  related  receipt 
numbers  for  the  employees  involved 
and  an  explanation  of  the  change  or 
changes.  Where  employees  are  located 
within  multiple  jurisdictions,  such  a 
request  for  advice  must  be  filed  with  the 
Service  Center  in  Lincoln,  Nebraska. 

(vi)  Approval.  If  an  application  to 
change  the  terms  and  conditions  of  E 
status  or  employment  is  approved,  the 
Service  shall  notify  the  applicant  on 
Form  1-797.  An  extension  of  slay  in 
nonimmigrant  E  classification  may  be 
granted  for  the  validity  of  the  approved 
application.  The  alien  is  not  authorized 
to  begin  the  new  employment  until  the 
application  is  approved.  Employment  is 
authorized  only  for  the  period  of  time 
the  alien  remains  in  the  United  States. 
If  the  alien  subsequendy  departs  bom 
the  United  States,  readmission  in  E 
classification  may  be  authorized  where 
the  alien  presents  his  or  her  unexpired 
E  visa  together  with  the  Form  1-797, 
Approval  Notice,  indicating  Service 
approval  of  a  change  of  employer  or  of 
a  change  in  the  substantive  terms  or 
conditions  of  treaty  status  or 
employment  in  E  classification,  or,  in 
accordance  with  22  CFR  41.112(d), 
where  the  alien  is  applying  for 
readmission  after  an  absence  not 
exceeding  30  days  solely  in  contiguous 
territory. 

(vii)  An  unauthorized  change  of 
employment  to  a  new  employer  will 
constitute  a  failure  to  maintain  status 
within  the  meaning  of  section 
237(a)(l)(C)(i)  of  the  Act.  In  all  cases 
where  the  treaty  employee  will  be 
providing  services  to  a  subsidiary  under 
this  paragraph,  the  subsidiary  is 
required  to  comply  with  the  terms  of  8 
CFR  part  274a. 

(9)  Trade — definitions.  For  purposes 
of  this  paragraph:  Items  of  trade  include 
but  are  not  limited  to  goods,  services, 
international  banking,  insurance, 
monies,  transportation, 
communications,  data  processing, 
advertising,  accounting,  design  and 
engineering,  management  consulting, 
tourism,  technology  and  its  transfer,  and 
some  news-gathering  activities.  For 
piu-poses  of  this  paragraph,  goods  are 
tangible  commodities  or  merchandise 
having  extrinsic  value.  Further,  as  used 
in  this  paragraph,  services  are  legitimate 
economic  activities  which  provide  other 
than  tangible  goods. 

Trade  is  the  existing  international 
exchange  of  items  of  trade  for 
consideration  between  the  United  States 
and  the  treaty  country.  Existing  trade 
includes  successfully  negotiated 
contracts  binding  upon  the  parties 
which  call  for  the  immediate  exchange 
of  items  of  trade.  Domestic  trade  or  the 


development  of  domestic  markets 
without  international  exchange  does  not 
constitute  trade  for  purposes  of  section 
101(a)(15)(E)  of  the  Act  This  exchange 
must  be  traceable  and  identifiable.  Title 
to  the  trade  item  must  pass  from  one 
treaty  party  to  the  other. " 

(10)  Substantial  trade.  Substantial 
trade  is  an  amount  of  trade  sufficient  to 
ensure  a  continuous  flow  of 
international  trade  items  between  the 
United  States  and  the  treaty  country. 
This  continuous  flow  contemplates 
numerous  transactions  over  time.  Treaty 
trader  status  may  not  be  established  or 
maintained  on  the  basis  of  a  single 
transaction,  regardless  of  how 
protracted  or  monetarily  valuable  the 
transaction.  Although  the  monetary 
value  of  the  trade  item  being  exchuiged 
is  a  relevant  consideration,  greater 
weight  will  be  given  to  more  numerous 
exchanges  of  larger  value.  There  is  no 
minimum  requirement  with  respect  to 
the  monetary  value  or  volume  of  each 
individual  transaction.  In  the  case  of 
smaller  businesses,  an  income  derived 
bom  the  value  of  niunerous  transactions 
which  is  sufficient  to  support  the  treaty 
trader  and  his  or  her  family  constitutes 

a  fevorable  factor  in  assessing  the 
existence  of  substantial  trade. 

(11)  Principal  trade.  Principal  trade 
between  the  United  States  and  the  treaty 
country  exists  when  over  50  percent  of 
the  volume  of  international  trade  of  the 
treaty  trader  is  conducted  between  the 
United  States  and  the  treaty  country  of 
the  treaty  trader's  nationality. 

(12)  Investment.  An  investment  is  the 
treaty  investor's  placing  of  capital, 
including  funds  and  other  assets  (which 
have  not  been  obtained,  direcUy  or 
indirectiy,  through  criminal  activity),  at 
risk  in  the  commercial  sense  with  the 
objective  of  generating  a  profit.  The 
treaty  investor  must  be  in  possession  of 
and  have  control  over  the  capital 
invested  or  being  invested.  The  capital 
must  be  subject  to  partial  or  total  loss  if 
investment  fortunes  reverse.  Such 
investment  capital  must  be  the 
investor's  unsecured  personal  business 
capital  or  capital  secured  by  personal 
assets.  Capital  in  the  process  of  being 
invested  or  that  has  been  invested  must 
be  irrevocably  committed  to  the 
enterprise.  The  alien  has  the  burden  of 
establishing  such  irrevocable 
commitment.  The  alien  may  use  any 
legal  mechanism  available,  such  as  the 
placement  of  invested  funds  in  escrow 
pending  admission  in,  or  approval  of,  E 
classification,  that  would  not  only 
irrevocably  commit  funds  to  the 
enterprise,  but  might  also  extend 
personal  liability  protection  to  the  treaty 
investor  in  the  event  the  application  for 
E  classification  is  denied. 
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(13)  Bona  fide  enterprise.  The 
enterprise  must  be  a  real,  active,  and 
operating  commercial  or  entrepreneurial 
undertaking  which  produces  services  or 
goods  for  profit.  The  enterprise  must 
meet  applicable  legal  requirements  for 
doing  business  in  the  particular 
jurisdiction  in  the  United  States. 

(14)  Substantial  amount  of  capital.  A 
substantial  amount  of  capitsJ  constitutes 
an  amount  which  is: 

(i)  Substantial  in  relationship  to  the 
total  cost  of  either  purchasing  an 
established  enterprise  or  creating  the 
type  of  enterprise  under  consideration; 

(ii)  Sufficient  to  ensure  the  treaty 
investor's  financial  commitment  to  the 
successful  operation  of  the  enterprise; 
and 

(ill)  Of  a  magnitude  to  support  the 
likelihood  that  the  treaty  investor  will 
successfully  develop  and  direct  the 
enterprise.  Generally,  the  lower  the  cost 
of  the  enterprise,  the  higher, 
proportionately,  the  investment  must  be 
to  be  considered  a  substantial  amount  of 
capital. 

(15)  Marginal  enterprise.  For  purposes 
of  this  section,  an  enterprise  may  not  be 
marginal.  A  marginal  enterprise  is  an 
enterprise  that  does  not  have  the  present 
or  futvire  capacity  to  generate  more  than 
enough  income  to  provide  a  minimal 
living  for  the  treaty  investor  and  his  or 
her  family.  An  enterprise  that  does  not 
have  the  capacity  to  generate  such 
income,  but  that  has  a  present  or  futiire 
capacity  to  make  a  significant  economic 
contribution  is  not  a  marginal 
enterprise.  The  projected  futiue  income- 
generating  capacity  should  generally  be 
realizable  within  5  years  from  the  date 
the  alien  commences  the  normal 
business  activity  of  the  enterprise. 

(16)  Solely  to  develop  and  direct.  An 
alien  seeking  classification  as  a  treaty 
investor  (or,  in  the  case  of  an  employee 
of  a  treaty  investor,  the  owner  of  the 
treaty  enterprise)  must  demonstrate  that 
he  or  she  does  or  will  develop  and 
direct  the  investment  enterprise.  Such 
an  applicant  must  establish  that  he  or 
she  controls  the  enterprise  by 
demonstrating  ownership  of  at  least  50 
percent  of  the  enterprise,  by  possessing 
operational  control  through  a 
managerial  position  or  other  corporate 
device,  or  by  other  means. 

(17)  Executive  and  supervisory 
character.  The  applicant's  position  must 
be  princip{illy  and  primarily,  as 
opposed  to  incidentally  or  collaterally, 
executive  or  supervisory  in  nature. 
Executive  cmd  supervisory  duties  are 
those  which  provide  the  employee 
ultimate  control  and  responsibility  for 
the  enterprise's  overall  operation  or  a 
major  component  thereof,  in 
determining  whether  the  applicant  has 


established  possession  of  the  requisite 
control  and  responsibility,  a  Service 
officer  shall  consider,  where  applicable: 

(i)  That  an  executive  position  is  one 
which  provides  the  employee  with  great 
authority  to  determine  the  policy  of.  and 
the  direction  for,  the  enterprise: 

(ii)  That  a  position  primarily  of 
supervisory  character  provides  the 
employee  supervisory  responsibility  for 
a  significant  proportion  of  an 
enterprise's  operations  and  does  not 
generally  involve  the  direct  supervision 
of  low-level  employees,  and; 

(iii)  Whether  the  applicant  possesses 
executive  and  supervisory  skills  and 
experience;  a  salary  and  position  title 
commensurate  with  executive  or 
supervisory  employment;  recognition  or 
indicia  of  the  position  as  one  of 
authority  and  responsibility  in  the 
overall  organizational  structure; 
responsibility  for  making  discretionary 
decisions,  setting  policies,  directing  and 
managing  business  operations, 
supervising  other  professional  and 
supervisory  personnel;  and  that,  if  the 
position  requires  some  routine  work 
usually  performed  by  a  staff  employee, 
such  functions  may  only  be  of  an 
incidental  nature. 

(18)  Special  qualifications.  Special 
qualifications  are  those  skills  and/or 
aptitudes  that  an  employee  in  a  lesser 
capacity  brings  to  a  position  or  role  that 
are  essential  to  the  successful  or 
efficient  operation  of  the  treaty 
enterprise.  In  determining  whether  the 
skills  possessed  by  the  alien  are 
essential  to  the  operation  of  the 
employing  treaty  enterprise,  a  Service 
officer  must  consider,  where  applicable: 

(i)  The  degree  of  proven  expertise  of 
the  alien  in  the  area  of  operations 
involved;  whether  others  possess  the 
applicant's  specific  skill  or  aptitude;  the 
length  of  the  applicant's  experience 
and/or  training  with  the  treaty 
enterprise;  the  period  of  training  or 
other  experience  necessary  to  perform 
effectively  the  projected  duties:  the 
relationship  of  the  skill  or  knowledge  to 
the  enterprise's  specific  processes  or 
applications,  and  the  salary  the  special 
qualifications  can  command;  that 
knowledge  of  a  foreign  language  and 
culture  does  not,  by  itself,  meet  the 
special  qualifications  requirement,  and; 

(ii)  Whether  the  skills  and 
qualifications  are  readily  available  in 
the  United  States.  In  all  cases,  in 
determining  whether  the  applicant 
possesses  special  qualifications  which 
are  essenti^  to  the  treaty  enterprise,  a 
Service  officer  must  take  into  account 
all  the  particular  facts  presented.  A  skill 
that  is  essential  at  one  point  in  time  may 
become  commonplace  at  a  later  date. 
Skills  that  are  needed  to  start  up  an 


enterprise  may  no  longer  be  essential 
after  initial  operations  are  complete  and 
running  smoothly.  Some  skills  are 
essential  only  in  the  short-term  for  the 
training  of  locally  hired  employees. 
Under  certain  circumstances,  an 
applicant  may  be  able  to  establish  his  or 
her  essentiality  to  the  treaty  enterprise 
for  a  longer  period  of  time,  such  as,  in 
coiuiection  with  activities  in  the  areas  of 
product  improvement,  quality  control, 
or  the  provision  of  a  service  not  yet 
generally  available  in  the  United  States. 
Where  the  treaty  enterprise's  need  for 
the  applicant's  special  qualifications, 
and  therefore,  the  applicant's 
essentiality,  is  time-limited,  Service 
officers  may  request  that  the  applicant 
provide  evidence  of  the  period  for 
which  skills  will  be  needed  and  a 
reasonable  projected  date  for 
completion  of  start-up  or  replacement  of 
the  essential  skilled  workers. 

(19)  Period  of  admission.  Periods  of 
admission  are  as  follows: 

(i)  A  treaty  trader  or  treaty  investor 
may  be  admitted  for  an  initial  period  of 
not  more  than  2  years. 

(ii)  The  spouse  and  minor  children 
accompanying  or  follovring  to  join  a 
treaty  trader  or  treaty  investor  shall  be 
admitted  for  the  period  during  which 
the  principal  alien  is  in  valid  treaty 
trader  or  investor  status.  The  temporary 
departiue  from  the  United  States  of  the 
principal  trader  or  investor  shall  not 
affect  the  derivative  status  of  the 
dependent  spouse  and  minor  unmarried 
children,  provided  the  familial 
relationship  continues  to  exist  and  the 
principal  remains  eligible  for  admission 
as  an  E  nonimmigrant  to  perform  the 
activity. 

(iii)  Unless  otherwise  provided  for  in 
this  chapter,  an  alien  shall  not  be 
admitted  in  E  classification  for  a  period 
of  time  extending  more  than  6  months 
beyond  the  expiration  date  of  the  alien's 
passport. 

(20)  Extensions  of  stay.  Requests  for 
extensions  of  stay  may  be  granted  in 
increments  of  not  more  than  2  years.  A 
treaty  trader  or  treaty  investor  in  valid 
E  status  may  apply  for  an  extension  of 
stay  by  filing  an  application  for 
extension  of  stay  on  Form  1—129  and  E 
Supplement,  with  required 
accompanying  documents,  in 
accordance  with  §  214.1  and  the 
instructions  on  that  form. 

(i)  For  purposes  of  eligibility  for  an 
extension  of  stay,  the  alien  must  prove 
that  he  or  she: 

(A)  Has  at  all  times  maintained  the 
terms  and  conditions  of  his  or  her  E 
nonimmigrant  classification; 

(B)  Was  physically  present  in  the 
United  States  at  the  time  of  filing  the 
application  for  extension  of  stay;  and 
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(C)  Has  not  abandoned  his  or  her 
extension  request. 

(ii)  With  limited  exceptions,  it  is 
presumed  that  employees  of  treaty 
enterprises  with  special  qualifications 
who  are  responsible  for  start-up 
operations  should  be  able  to  complete 
their  objectives  within  2  years.  Absent 
special  circumstances,  therefore,  such 
employees  will  not  be  eligible  to  obtain 
an  extension  of  stay. 

(iii)  Subject  to  paragraph  (e)(5)  of  this 
section  and  the  presumption  noted  in 
paragraph  (e)(22)(ii)  of  this  section, 
there  is  no  specified  number  of 
extensions  of  stay  that  a  treaty  trader  or 
treaty  investor  may  be  granted. 

(21)  Change  of  nonimigrant  status,  (i) 
An  alien  in  another  valid  nonimmigrant 
status  may  apply  for  change  of  status  to 
E  classification  by  filing  an  application 
for  change  of  status  on  Form  1-129  and 
E  Supplement,  with  required 
accompanying  documents  establishing 
eligibility  for  a  change  of  status  and  E 
classification,  in  accordance  with  8  CFR 
part  248  and  the  instructions  on  Form 
1—129  and  E  Supplement. 

(ii)  The  spouse  or  minor  childrai  of 
an  applicant  seeking  a  change  of  status 
to  that  of  treaty  trader  or  treaty  investor 
alien  shall  file  concurrent  applications 
for  change  of  status  to  derivative  treaty 
classification  on  the  appropriate  Service 
form.  Applications  for  derivative  treaty 
status  shall: 

(A)  Be  approved  only  if  the  principal 
treaty  alien  is  granted  treaty  alien  status 
and  continues  to  maintain  that  status: 

(B)  Be  approved  for  the  period  of 
admission  authorized  in  paragraph 
(e)(20)  of  this  section. 

(22)  Denial  of  treaty  trader  or  treaty 
investor  status  to  citizens  of  Canada  or 
Mexico  in  the  case  of  certain  labor 
disputes,  (i)  A  citizen  of  Canada  or 
Mexico  may  be  denied  E  treaty  trader  or 
treaty  investor  status  as  described  in 
section  101(a)(15)(E)  of  the  Act  and 
section  B  of  Annex  1603  of  the  NAFTA 
if: 

(A)  The  Secretary  of  Labor  certifies  to, 
or  otherwise  informs,  the  Commissioner 
that  a  strike  or  other  labor  dispute 
involving  a  work  stoppage  of  workers  is 
in  progress  at  the  place  where  the  alien 
is  or  intends  to  be  employed;  and 

(B)  Temporary  entry  of  that  alien  may 
adversely  affect  either 

(1)  The  settiement  of  any  labor 
dispute  that  is  in  progress  at  the  place 
or  intended  place  of  employment,  or 

(2)  The  employment  of  any  person 
who  is  involved  in  such  dispute. 

(ii)  If  the  alien  has  already 
commenced  employment  in  the  United 
States  and  is  participating  in  a  strike  or 
other  labor  dispute  involving  a  work 
stoppage  of  workers,  whether  or  not 


such  strike  or  other  labor  dispute  has 
been  certified  by  the  Department  of 
Labor,  the  alien  shall  not  be  deemed  to 
be  failing  to  maintain  his  or  her  status 
solely  on  account  of  past,  present,  or 
foture  participation  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers,  but  is  subject  to  the 
following  terms  and  conditions: 

(A)  The  alien  shall  remain  subject  to 
all  applicable  provisions  of  the  Act  and 
regulations  applicable  to  all  other  E 
nomimmigrants;  and 

(B)  The  status  and  authorized  period 
of  stay  of  such  an  alien  is  not  modified 
or  extended  in  any  way  by  virtue  of  his 
or  her  participation  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers. 

(iii)  Although  participation  by  an  E 
nonimmigrant  alien  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  will  not  constitute  a  ground 
for  deportation,  any  alien  who  violates 
his  or  her  status  or  who  remains  in  the 
United  States  after  his  or  her  authorized 
period  of  stay  has  expired  vtrill  be 
subject  to  deportation. 

Dated:  March  17, 1997. 

Doris  Meiaaner. 

Commissioaer.  Immigration  and 
Naturalization  Service. 

(FR  Doc.  97-22314  Filed  9-11-07;  8:45  un) 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affaira 

22  CFR  Part  41 

(Public  Notice  259^ 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act.  as  Amended; 
Business  and  Media  Visas;  Treaty 
Trader  and  Treaty  Investors 

AQBICY:  Bureau  of  Consular  Affairs, 
State  Department. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
noninunigrant  visa  regulations,  by 
adding  a  definition  of  the  term 
"substantial"  to  section  41.51  in  order 
to  implement  the  provisions  of  section 
204(c)  of  Pub.  L.  101-649.  This  rule 
adds  a  new  section  101(a)(45)  to  the 
Immigration  and  Nationality  Act  (INA) 
for  purposes  of  defining  this  term  as 
used  in  section  101(a)(15)(E)  of  the  INA. 
Furthermore,  this  rule  incorporates  into 
regulation  the  underlying  principles  of 
the  treaty  trader/treaty  investor  visa 
classification  which  have  been 
published  in  the  form  of  interpretive 


note  material  in  Volume  9  of  the  State 
Department's  Foreign  Affairs  Manual. 
EFFECTIVE  DATE:  November  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Director, 
Legislation,  Regulations  and  Advisory 
Assistance,  202-663-1184.    ^ 
8UPPLBy»«TARY  INFORMATION:  Public 
Notice  1468  at  56  FR  43565,  September 
3, 1991,  proposed  adding  regulations  to 
titie  22,  part  41,  Code  of  the  Federal 
Regulations.  The  proposed  regulations 
were  required  to  implement  the 
provisions  of  section  204(c)  of  the 
Immigration  Act  of  1990,  Pub.  L.  104- 
649  which  requires  the  Secretary  of 
State  to  promulgate  a  regulatory 
definition  of  the  term  "substantial"  after 
consultation  with  the  appropriate 
agencies  of  the  United  States 
Government.  The  proposal  was 
discussed  in  detail  in  Notice  1468,  as 
were  the  Department's  reasons  for  the 
regulations.  The  Department  received  14 
timely  comments  in  responds  to  the 
Notice  of  Proposed  Rulemaking. 

Analyais  of  Comments 

General  Comment 

The  Department's  proposed  rule  and 
the  Immigration  and  Naturalization 
Service's  proposed  rule  on  the  treaty 
visa  classification  were  published 
within  a  Caw  days  of  each  other. 
Although  the  rules  were  intended  to  be 
identical  in  substance,  each  agency 
selected  different  language  to  articulate 
its  rules.  'This  differeiu:e  in  language  led 
readers  to  ftech  the  unintmded 
conclusion  that  the  rules  were 
substantively  different  if  not  at  odds 
with  each  other  in  a  few  critical  ways. 

Many  commenters  expressed  their 
concern  about  the  apparent  diflierences 
in  two  ways.  First,  commenters 
requested  that  the  agencies  work 
together  to  publish  rules  that  were 
clearly  identical  in  substance.  The 
agencies  certainly  recognize  the  need  for 
one  set  of  principles  to  administer  the 
law  and  have  worked  together  to 
achieve  that  goal.  Furthermore, 
commenters  suggested  that,  since  the 
Department  of  State  has  the  greatest 
amount  of  experience  in  administering 
treaty  trader/investors  visa  rules,  and 
since  INS  has  been  deferring  to  the 
Department  of  State's  regulations  and 
interpretations,  the  INS  should  continue 
to  defer  to  the  Department  and  to  apply 
the  Department's  regulations.  Such 
deference,  it  was  suggested,  could 
involve  the  specific  reference,  in  the 
Immigration  and  Naturalization  Service 
(Service)  regulations,  to  the  Department 
of  State's  regulations,  or  the  publication 
of  the  Department's  entire  treaty  visa 
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regulations  in  Title  8  of  Code  of  Federal 
R^ulations. 

The  two  agencies  agree  in  principle 
with  these  objectives.  Although  the 
Department  and  the  Service  are  each 
publishing  their  own  regulations,  they 
are  intended  to  be  substantively  the 
same.  To  further  uniform  application  of 
these  rules,  the  Service  will  be  expressly 
authorized  by  the  INS  Operations 
Instructions  to  consult  with  the 
Advisory  Opinions  Division  of  the  Visa 
Office  of  the  Department  of  State  on 
treaty  visa  issues. 

The  Advisory  Opinions  Division 
renders  opinions  on  legal  issues  relating 
to  visa  law  on  behalf  of  the  Visa  Office 
to  United  States  consular  officers 
serving  at  United  States  embassies  and 
consulates  abroad.  Opinions  rendered 
by  this  division  on  questions  of  law,  as 
opposed  to  the  application  of  the  law  to 
the  facts  of  a  particular  case,  are 
generally  binding  on  consular  officers. 
(See  22  CFR  41.121(d)).  A  significant 
distinction  is  made  between  this  current 
departmental  practice  and  the  projected 
consultation  process  with  the  Service. 
Guidance  offered  at  the  request  of  the 
Service  will  be  purely  advisory  in 
nature  and  will  not  be  binding  on  the 
Service  in  any  way.  The  Service  will 
continue  to  posses  exclusive  authority 
and  responsibility  for  the  adjudication 
of  treaty  visa  cases  submitted  to  them  in 
accordance  with  applicable  law  and 
procedure. 

This  consultation  process  will  merely 
constitute  a  means  of  sharing  the 
Department's  knowledge  gained  from 
the  experience  of  adjudicating  treaty 
visa  cases  for  many  years.  The  INS  will 
possess  the  option  of  drawing  upon 
such  expertise,  but  will  be  under  no 
obligation  to  consult  with  the  Visa 
Office.  The  exercise  of  this  option  is  left 
to  the  discretion  of  that  agency. 

One  conunenter  had  expressed  the 
hope  that  not  only  the  Service  and  the 
Department  would  promulgate  the  same 
regulations  but  that  consular  officers 
abroad  would  automatically  accept  a 
Service's  change  of  status  determination 
in  an  "E"  visa  case  rather  than  subject 
the  alien  to  readjudication  of  the  visa 
application. 

Consular  officers  posses  exclusive 
authority  to  issue  and  refuse  visas  (INA 
104).  Not  only  must  they  determine  an 
alien's  eligibility  under  INA  212(a)  but, 
in  the  case  of  all  nonimmigrant  visa 
classifications,  they  must  assess 
whether  the  alien  has  met  all  the 
requirements  of  that  particular 
nonimmigrant  visa  classification.  Even 
in  petition-based  nonimmigrant  visa 
classifications  the  consular  officer 
retains  the  authority,  and  the 
responsibility,  to  review  the  petition  to 


make  sure  the  alien  is  appropriately  and 
properly  classified;  this  is  not  just 
because  mistakes  may  happen,  but 
because  the  consular  officer  may  have 
access  to  information  not  available  to 
the  INS  officer.  If  the  review  results  in 
a  finding  that  the  officer  knows  or 
reasonably  believes  that  the  alien  is  not 
entitied  to  the  given  classification,  the 
petition  is  returned  pursuant  to 
regulation  to  the  appropriate  office  of 
the  Immigration  and  Naturalization 
Service  for  appropriate  action. 

As  treaty  visa  cases  involve  no  INS 
approved  petitions,  the  consular  officer 
has  the  responsibility  to  adjudicate  all 
aspects  of  tbe  visa  application.  Under 
this  regulation  and  these  administrative 
procedures,  the  consular  officer  will 
continue  to  have  that  responsibility.  It  is 
anticipated,  however,  that  in  view  of  the 
newly  adopted  procedures  more 
uniform  application  of  these  visa 
regulations  will  be  achieved,  thus 
reducing  the  possibility  of  disparate 
results. 

Several  conunenters  expressed 
disappointment  that  the  Department 
proposed  regulations  on  treaty  visas 
without  even  mentioning  the  Board  of 
bnmigration  Appeals  decision  in  the 
Matters  of  Walsh  and  Pollard.  Int.  Dec. 
«3111  (BLA  1988).  Since  this  case  was 
not  cited  in  the  preamble  to  the 
proposed  rule,  some  commenters 
inferred  that  the  Department  did  not 
agree  with  the  holding  of  the  decision. 

The  Department  finds  this  decision  to 
be  useful  on  at  least  two  points.  First, 
the  Board  followed  the  Department's 
interpretation  that  substantial 
investment  is  determined  by  application 
of  the  proportionality  test,  not  by 
application  of  a  set  minimum  dollar 
figure.  Secondly,  the  Board  agreed  that 
the  concept  of  "develop  and  direct" 
applies  to  the  "principal"  treaty 
investor,  not  to  each  employee  of  the 
treaty  investor. 

This  decision  unquestionably 
contributes  significantly  to  the  body  of 
administrative  case  law  on  treaty  visas, 
but  it  does  have  a  shortcoming.  The 
decision  has  been  read  to  imply  that  the 
treaty  investor  visa  classification  is 
appropriate  for  the  creation  of  certain 
"job  shop"  arrangements.  The 
principles  upon  which  the  decision  is 
founded  to  do  support  that  inference. 
These  regulations,  likewise,  do  not 
endorse  that  inference. 

As  clear  recognition  of  the 
significance  of  this  case,  special 
treatment  is  accorded  this  decision  in 
the  interpretive  note  material  in  the 
Foreign  Affairs  N4anual.  It  should  be 
noted,  however,  that  the  "job  shop" 
inference  is  also  accorded  appropriate 
discussion. 


Employee  of  Treaty  Trader  or  Treaty 
Investor 

The  Department  received  one 
comment  on  the  long-standing 
regulation  at  section  41.51(c).  which 
requires  the  employer  to  hold  treaty  visa 
status  or,  if  not  in  the  United  States,  to 
be  so  classifiable.  The  commenter 
prefers  removing  the  requirement  that 
the  employer  hold  treaty  visa  status  and 
instead  allowing  the  employer  to  be 
lawfully  classified  under  any  other 
nonimmigrant  status.  The  purpose  of 
this  commenter's  suggestion  is  to  allow 
employees  to  qualify  for  treaty  visas 
regardless  of  the  nonimmigrant 
classification  of  the  employer. 

Although  the  Department  recognizes 
the  practicality  of  such  a  suggestion,  we 
believe  that  the  current  regulation  is  to 
proper  interpretation  of  the  law.  The 
statutory  section  addresses  the 
conditions  whereby  the  "principal" 
treaty  traders  and  treaty  investors  may 
qualify  for  an  E  visa.  No  mention  is 
made  of  employees.  Employee  status  is 
the  logical  creation  of  regulation. 
Persons*ln  that  status  derive  that  status 
directly  and  exclusively  from 
"principal"  treaty  traders  or  treaty 
investors.  Without  a  qualifying 
relationship  to  a  principal  which  has 
been  accorded  treaty  trader  or  treaty 
investor  status,  the  alien  cannot 
likewise  be  accorded  treaty  visa  status. 
This  derivative  relationship  is 
analogous  to  other  relationships  more 
explicitly  defined  in  the  Act  such  as  the 
relationship  of  spouse  and  children  to  a 
principal  accorded  lawful  inunigration 
status  under  the  INA.  One  can  not 
derive  status  from  a  person  who  does 
not  possess  such  status. 

Nationality 

One  conmienter  expressed  the  hope 
that  an  easier  method  could  be  found  to 
"register"  large  enterprises  to  qualify  for 
"E"  visa  status.  This  issue  is  similar  to 
that  raised  by  two  other  commenters 
who  expressed  strenuous  dissatisfaction 
with  the  proposed  rules  for  determining 
the  nationalify  of  an  incorporated  entity. 
The  problem  arises  in  cases  involving 
corporations  that  sell  stocks  on 
exchanges  in  more  than  one  country. 

The  standard  of  practicability  was 
adopted  in  recognition  of  this  problem. 
This  standard  contemplates  the 
applicant  submitting  the  best  evidence 
available  -\nd  the  consular  officer 
reaching  a  reasonable  decision 
considering  the  particular 
circumstances  in  each  case.  This  is  not 
intended  to  be  an  onerous  paper 
production  exercise. 

The  statute  speaks  of  granting  special 
treatment  for  "nationals"  of  treafy 
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partners.  Nationality  of  enterprises 
based  on  ownership  captures  the 
essence  of  the  statue  and  the  bilateral 
relationship.  Although  registration  of 
businesses  in  a  jurisdiction  to  engage  in 
business  activities  in  that  jurisdiction 
has  been  accorded  recognition  for 
national  treatment  in  other  contexts  by 
other  laws  and  some  courts,  mere 
registration  has  not  been  and  is  not 
accepted  as  tbe  proper  standard  for 
determining  nationality  under  INA 
101(a)(15)(E). 

This  issue  was  addressed  in  Matter  of 
N— S— ,  7  I&N  Dec.  426  (1957). 
Recognizing  the  Congress'  review  of  this 
longstanding  rule  during  the 
formulation  of  the  Immigration  and 
Nationality  Act  during  the  early  1950's, 
the  decision  states  at  Dec.  428  that, 
"there  being  no  substantial  change  in 
language  between  the  present  statute 
and  regulations  as  com{>ared  with  the 
preceding  statute  and  regulations  on  the 
same  subject,  the  rulings  and  principles 
previously  enunciated  and  which  are 
presumed  to  have  been  known  to  the 
Congress  must  be  deemed  to  be 
presently  applicable."  For  similar 
reasons,  we  believe  that  the  regiUations 
as  proposed  are  consistent  with 
Congressional  intent. 

Trade 

Three  commenters  suggested  that  the 
Department  incorporate  the  concept  of 
"business  commitments"  in  its 
definition  of  existing  international 
trade.  The  proposed  rule  reiterated  the 
statutorily  mandated  principle  that  the 
trade  for  treaty  trader  purposes  must  be 
in  existence  in  order  to  qualify  for  such 
status.  The  Department  agrees,  however, 
that  the  concept  of  "business 
commitments"  as  described  in  Matter  of 
Seto.  11  I&N  Dec.  290  (1965),  should  be 
included  within  the  definition  of  trade. 
Drawing  from  a  Supreme  Court  decision 
and  a  Court  of  Appeals  decision,  this 
decision  holds  that  "existing  trade 
includes  successfully  negotiated 
contracts  which  call"  for  the  exchange 
of  goods  within  the  meaning  of  INA 
101(a)(15)(E)(i).  But  on  the  other  hand, 
the  decision  states  that  transactions 
which  are  in  the  state  of  negotiation  do 
not  by  themselves  constitute  trade  for 
this  purpose. 

The  Diepartment  not  only  agrees  with 
this  principle,  but  it  has  been 
incorporated  into  the  regulation. 
Additionally,  the  appropriate  guidance 
will  be  provided  in  die  Foreign  Affairs 
Manual. 

Substantial  tmde 

An  identical  comment  was  submitted 
in  two  letters  concerning  the  definition 
of  trade.  The  specific  language  of  the 


proposed  rule  expressly  prohibits  a 
single  transaction  from  qualifying  as 
substantial  trade.  The  underlying 
principle  of  substantial  trade  is  that  a 
continuing  flow  or  exchange  of  trade 
items  exist.  The  commenters  expressed 
fear  that  this  definitional  language 
would  be  interpreted  to  exclude  the 
circumstance  of  a  single  large 
transaction  exchanged  annually  or 
periodically  over  extended  periods  of 
time. 

The  language  of  the  regulation 
incorporated  the  essence  of  the  language 
which  has  been  used  in  the  interpretive 
notes  in  the  FAM.  Tbe  wording  was 
specifically  selected  to  avoid  the 
establishment  of  any  s]}ecific  time 
limitations.  The  thrust  of  the  definition 
is  to  disqualify  a  "one  shot"  deal  but  to 
consider  all  other  continuing  exchanges 
of  value.  Determinations  have  been  and 
will  continue  to  be  made  upon  case  by 
case  analysis.  It  appears  that  the 
meaning  of  this  definition  is  exacUy  the 
meaning  sought  by  the  commenters.  To 
further  clarify  the  regulations,  the 
Department  has  amended  the  language 
accordingly. 

A  commenter  expressed 
disappointment  that  the  Department  did 
not  incorporate  into  the  regulations  a 
certain  note  in  the  FAM  describing 
substantial  trade.  That  note  states  that 
for  smaller  businesses  incame  derived 
from  international  trade  which  is 
sufficient  to  support  the  treaty  trader 
and  his  or  her  family  should  be 
considered  to  be  a  favorable  factor  when 
assessing  the  substantiality  of  trade  in  a 
particular  case.  The  Department  adheres 
to  this  concept.  The  regulation  has  been 
amended  to  include  this  concept 

Treaty  investment 

Investment  capital 

Risk 

Several  commenters  agreed  with  our 
statement  in  the  preamble  of  the 
pftjposed  regulation  that  the  rule 
regarding  risk  did  not  square  with 
business  reality.  A  couple  of 
commenters  did  offer  the  suggestion  of 
amending  the  rule  by  use  of  the 
following  language:  "loans  secured 
exclusively  by  the  assets  of  the 
investment  enterprise  itself,  without 
ultimate  recourse  to  the  treaty  investor, 
may  not  be  counted  toward  the  actual 
amount  of  capital  investment". 

The  purpose  of  tbe  risk  provision  is 
to  place  the  risk  of  the  investment 
totally  and  exclusively  on  the  shoulders 
of  the  treaty  investor.  As  this  suggested 
language  would  dilute  the  element  of 
risk  by  including  the  possibility  of  using 
the  business  as  collateral,  the 
Department  will  retain  the  language  as 


proposed.  In  addressing  the  issue  of 
"irrevocable  conmiitment",  several 
commenters  suggested  that  language  be 
added  to  the  regiilations  that  would 
formally  recognize  the  use  of 
mechanisms  such  as  escrow  to  protect 
the  treaty  investor  if  a  visa  were  not 
issued  in  a  certain  case.  Such 
mechanisms  have  long  been  recognized 
as  proper  safeguards  by  the  Department 
The  Department's  opinion  has  been 
published  broadly,  including  in  the 
Interrogatories  in  Matters  of  Walsh  ant( 
Pollard  which  have  been  disseminated 
widely  not  only  in  the  private  sector  but 
also  within  the  Foreign  Service  as 
instructional  material.  The  regulations 
have  been  amended  to  accommodate 
this  request 

Substantial  capital 

One  commenter  expressed  dislike  for 
the  proportionality  test  but  failed  to 
offer  any  suggestions  for  an  alternative 
test.  The  commenter  questioned  why 
the  proportionality  test  was  selected  in 
light  of  the  Congressional  mandate  to 
define  "substantial"  investment,  why  a 
minimum  investment  amount  was  even 
considered  in  light  of  the  Matters  of 
Walsh  and  Pollard,  Int  Dec.  «3111  (BIA 
1988),  why  no  economic  studies  were 
undertaken  in  this  exercise,  and  why 
the  Immigration  and  Naturalization 
Service  proposed  a  different  formula 
when  the  Secretary  of  State  was  given 
authority  to  promulgate  the  regulatory 
definition. 

The  supplemental  information 
portion  of  the  proposed  rule  explained 
the  entire  exercise  undertaken  to  reach 
a  definition,  as  required  by  the  statute. 
Comprehensive  letters  were  prepared 
explaining  the  purpose  and 
requirements  of  the  treaty  visa 
classification  and  solicithig  comments 
and  suggestions  from  each  agency.  The 
agencies,  Department  of  Commerce. 
Labor,  the  Treasury,  and  the  Small 
Business  Administration,  the  U.S.  Trade 
Representative,  and,  of  course,  the 
Immigration  and  Naturalization  Service, 
each  responded.  All  but  one  felt 
competent  to  provide  constructive  ir.put 
into  the  analysis.  The  agencies 
overwhelmingly  favored  continued  use 
of  the  proportionality  test.  The  general 
conclusion  was  that  this  test  appears  to 
have  worked  successfully  in  the  past 
and  that  no  superior  test  could  be 
devised  which  would  capture  the 
essence  of  this  requirement 

The  fact  that  Congress  required  that 
the  definition  be  codified  in  regulatory 
form  does  not  necessarily  suggest,  as 
stated  by  this  commenter,  that  Congress 
was  dissatisfied  with  the  current  test 
Legislative  history  of  this  provision  and 
predecessor  versions  in.Barlier  bills 
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suggest  that  Congress  sought  primarily 
the  establishment  of  a  test  to  be  applied 
uniformly  by  both  agencies. 
Secondarily,  the  Congress  accorded  the 
Secretary  of  State  the  responsibility  of 
preparing  such  regiilations  in  light  of 
the  extensive  experience  in  adjudicating 
treaty  visa  applications  as  well  as  the 
obvious  jurisdictional  tie  to  the  treaty 
function. 

The  Congress  did  require  the 
Secretary  of  State  to  consult  "with 
appropriate  agencies  of  Government". 
This  requirement  was  carried  out  as 
described  above  and  in  the  preamble  of 
the  proposed  regulation.  A  great  crass 
section  of  agencies  was  selected  as 
indeed  no  independent  economic  study 
was  either  required  by  Congress  or 
undertajkCn  by  the  Department  of  State. 
H  was  anticipated  that  the  agencies  that 
monitor  the  pulse  of  the  economy 
would  provide  relevant  input  into  the 
formulation  of  the  test.  None  of  these 
agencies  nor  any  of  the  others  perceived 
the  necessity  to  undertake  an  economic 
study.  Based  upon  such  responses  &x)m 
interested  agencies,  the  Department  was 
satisfied  that  sufficient  avenues  bad 
been  explored. 

The  establishment  of  a  minimum 
amount  of  investment  had  to  be 
considered  during  this  review,  as  the 
Department  bore  the  responsibility  of 
considering  all  viable  alternatives.  A  set 
minimum  dollar  figure  is  always  the 
first  test  offered  as  an  alternative  to  the 
proportionality  test.  While  such  a  test 
has  certain  administrative  advantages, 
the  agencies  overwhelmingly  rejected  it 
in  favor  of  the  proportionality  test. 

Lastly,  the  commenter  suggested  that 
INS'  proposed  regulations  differed  from 
the  Department's  on  this  issue  of 
substantial  investment.  That  issue  has 
been  rendered  moot  by  the  Service's 
decision  to  promulgate  regulations 
consistent  with  the  Department's 
regulations. 

Three  other  commenters  discussed 
the  proportionality  test.  Two 
commenters  expressed  concern  over  the 
application  of  the  "inverted  sliding 
scale"  thinking  that  it  differs  from  the 
proportionality  test  now  in  use.  The 
term  "inverted  sliding  scale"  is  merely 
a  descriptive  characterization  of  the 
proportionality  test.  No  substantive 
change  is  intended  by  the  use  of  this 
term.  The  test  is  intended  to  apply  as  it 
has  in  the  past. 

Concern  was  expressed  over  the  use 
of  presumptions  and  that  there  were 
only  three  such  benchmarks.  It  was 
feared  that  these  percentages  would  be 
used  in  those  designated  ranges  as 
bright  line  tests  and  not  as  guidelines  as 
intended.  In  view  of  the  lower  cost 
needed  to  establish  certain  types  of 


businesses,  the  conunenters  felt  a  need 
for  a  designation  for  a  $100,000 
investment  or  even  lower.  Several 
commenters  felt  that  the  third 
benchmark  of  30%  was  too  high  for 
exceptionally  large  investment  figures. 
It  was  opined  that  the  sheer  magnitude 
of  such  investments  should  be 
considered  to  be  substantial  regardless 
of  the  percentage. 

In  an  attempt  to  avoid  the  use  of  the 
presumptive  percentages  as  bright  line 
tests,  the  three  presumptive  benchmarks 
have  been  removed.  The  regulation 
merely  defines  the  test,  whereas  in  the 
FAM  note  material  examples  will  be 
provided.  Any  examples  given  are  not 
intended  to  be  binding  but  are  intended 
to  demonstrate  to  adjudicating  officers 
and  the  public  the  general  range  of  the 
proportionality  test.  The  fear  that  the 
percentages  used  in  such  examples  will 
be  applied  by  adjudicators  as  bright  line 
tests  caiuiot  be  totally  abated;  however, 
through  instructional  material  in  the 
FAM,  advisory  opinions,  and  other 
relevant  material,  the  adjudicating 
officers  will  be  instructed  to  use  these 
figures  as  flexible  guidelines  on  a  case 
by  case  basis. 

The  commenter  also  suggested  that 
some  of  the  descriptive  language  used  in 
the  FAM  note  material  and/or  language 
used  in  the  supplemental  information  of 
the  proposed  rule  should  be 
incorporated  into  regulation.  Although 
some  of  this  descriptive  language  has 
been  incorporated  into  regulation,  the 
general  definitional  language  has  been 
somewhat  rewritten  to  more 
prominently  feature  the  underlying 
ingredients  of  "substantial  amount  of 
capital". 

The  language  describing  the 
application  of  the  proportionality  test 
has  been  altered  for  clarity.  Although 
the  preamble  of  the  proposed  regulation 
stated  that  the  figure  representing  the 
actual  cost  of  establishing  a  business 
must  be  used  in  arriving  at  the 
investment  percentage,  the  proposed 
rule  has  been  interpreted  to  permit  the 
use  of  a  figure  of  an  amount  of 
investment  needed  to  establish  a 
business  of  that  nature,  regardless  of 
what  the  enterprise  in  question  might 
cost.  The  regulation  is  amended  to  more 
accurately  reflect  the  explanation  in  the 
preamble. 

Marginality 

The  comments  save  one  were 
generally  favorable  of  the  Department's 
treatment  of  marginality.  The  single 
negative  comment  essentially  stated  that 
the  proposed  language  would  bar  viable 
enterprises  from  qualifying  for  treaty 
visa  status  thus  shutting  off  the  infusion 
of  foreign  investment.  The  conunentary 


wrongly  imparted  this  intent  to  the 
Department. 

The  Department  has  no  desire  to  bar 
viable  enterprises,  but  as  the 
supplemental  information  provided 
with  the  proposed  rule  clearly  lays  out. 
the  Department  does  have  as  one  of  its 
objectives  to  weed  out  those  enterprises 
that  are  indeed  nonviable.  Recognizing 
that  no  rule  is  perfect,  the  Department 
attempted  to  craft  the  regulation  to 
achieve  its  objective.  Unfortunately,  that 
commenter  offered  no  alternative  to  the 
proposal. 

Tne  other  comments,  however, 
suggested  that  the  rule  be  clarified  so 
that  the  capacity  to  generate  income  be 
cast  not  only  in  the  present  tense  but 
also  in  the  future.  Although  the 
proposed  rule  was  intended  to  address 
this  very  concern,  more  specific 
language  has  been  added.  By  including 
the  language  of  "present  and  future"  to 
the  capacity  to  generate  income  and  to 
the  capacity  to  make  an  economic 
contribution,  the  question  now  arises  as 
to  when  in  the  future  must  such 
capacity  be  realized.  Is  it  realistic  to 
allow  an  treaty  investor  to  realize  this 
capacity  20  ]rears  in  the  future?  We 
think  not.  A  reasonable  standard  should 
be  established. 

When  establishing  entiUement  to 
treaty  investor  classification  the  alien 
bears  the  burden  of  satisfying  the 
consular  officer  that  the  enterprise  is  a 
viable  commercial  entity  with  the 
requisite  income  generating  capacity.  To 
demonstrate  that  capacity,  a  business 
plan  of  some  sort  is  often  presented. 
This  plan  projects  the  amount  of  income 
contemplated  considering  the  expenses 
of  establishing  and/or  using  the 
enterprise  and  factoring  in  the 
marketability  of  the  service  or 
commodity  to  be  provided  or  sold.  The 
Department  accepts  the  reality  that 
many  start-up  businesses  will  not 
generate  any  profits  initially.  It  is.  also, 
the  Department's  understanding  that  a 
five  year  term  is  considered  a  standard 
period  of  time  to  gauge  profitability  of 
such  a  business.  The  Department  finds 
it  reasonable  that  bom  the  date  the 
principal  treaty  investor  commences 
operation  of  normal  business  activities 
that  the  business  is  projected  to  be 
generating  the  requisite  income  or 
making  the  requisite  economic 
contribution  within  a  five  year  period. 
For  further  clarity,  economic 
contribution  replaces  economic  impact 
to  signify  that  a  positive  economic 
impact  is  contemplated. 

Develop  and  direct 

One  of  the  four  comments  received  on 

this  issue  referred  to  the  typographical 
error  in  the  Septemtier  3, 1991  printing 
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of  the  proposed  rule.  The  word 
"marginal"  was  intended  to  read  as 
"managerial"  and  has  been  corrected. 
A  favorable  comment  was  received 
which  applauded  the  ability  to  meet  the 
develop  and  direct  requirement  not  just 
by  ownership  but  by  managerial  or  other 
corporate  or  structiual  means. 

Another  comment  focused  on  the  fact 
that  the  Department's  proposed 
regulations  required  that  die  treaty 
investor  be  in  a  position  to  develop  and 
direct  rather  than  "solely"  develop  and 
direct  the  enterprise  in  which  the  alien 
had  invested.  The  distinction  made  by 
the  commenter  lies  in  the  possibility  of 
being  in  a  position  to  control  without 
exercising  such  control. 

The  language  used  by  the  Department 
derives  bom  Matter  of  Lee,  15  I&N  Dec. 
187  at  189  (1975).  This  decision  cites 
the  statutory  language  and  then 
provides  its  interpretation.  "Section 
101(a)(15(E)(ii)  of  die  Act  requires  the 
treaty  investor  to  be  coming  solely  to 
develop  and  direct  the  operations  of  the 
enterprise  in  which  substantial 
investment  has  been  or  is  in  the  process 
of  being  made.  In  order  for  a  treaty 
investor  to  develop  and  direct  the 
operations  of  an  enterprise,  it  must  be 
shown  he  has  a  controlling  interest; 
otherwise  other  individuals  who  do 
have  the  controlling  interest  are  in  a 
position  to  dictate  how  the  enterprises 
is  to  be  developed  and  directed." 

The  observation  made  by  the 
commenter  was  presented  in  the  form  of 
a  question.  The  query  focuses  on 
whether  the  statutory  language  requires 
an  alien  personally  to  develop  and 
direct  an  enterprise  or  whether  the  alien 
must  be  in  a  position  to  develop  and 
direct  an  enterprise.  In  the  latter  case, 
the  alien  may  not  personally  develop  or 
direct  the  enterprise  but  may  afford  a 
third  party  the  opportunity  to  do  so. 
Although  the  E)epartment  has 
consistenUy  interpreted  the  proposed 
regulation  to  mean  that  the  treaty 
investor  must  demonstrate  that  his  or 
her  purpose  of  entry  is  to  develop  and 
direct  the  enterprise,  the  language  has 
been  amended  to  comport  more  directiy 
with  the  statute  and  to  remove  any  hint 
of  ambiguity. 

The  last  commenter  made  two 
suggestions.  The  first  was  to  have  the 
Department  accord  "E"  visa  status  to 
large  companies  involved  in  joint 
ventures.  In  the  opinion  of  the 
commenter  no  company  "controls"  the 
sizable  joint  venture,  the  develop  and 
direct  requirement  should,  therefore,  be 
waived.  As  the  develop  and  direct 
requirement  is  statutory  and  the  law 
contains  no  authority  for  it  to  be 
waived,  the  Department  caimot  accede 
to  this  suggestion.  (This  does  not  mean. 


however,  that  this  develop  and  direct 
requirement  caimot  be  met  by  other 
means,  such  as  through  the  concept  of 
"nmative  control".) 

The  same  result  attaches  to  the  second 
suggestion.  The  commenter  proposed 
that  treaty  investors  with  investments  of 
a  minimum  of  $10,000,000  be  exempt 
bom  the  develop  and  direct  requirement 
if  the  treaty  investor  otherwise  met  the 
"E"  visa  requirements.  Although  the 
Department  understands  the  motivation 
behind  this  suggestion  as  well,  the 
statute  does  not  provide  the  authority  to 
waive  the  requirement 

Employee:  Executive  or  Supervisor  ' 

The  Etepartment  received  several 
comments  on  this  proposed  regidatory 
provision.  As  all  the  comments  were 
favorable  and  no  changes  were 
recommended,  the  regulation  stands  as 
proposed. 

Essential  employee 

The  proposed  language  drew  quite  a 
few  comments  addressing  different 
aspects  of  the  proposal.  The  first 
comment  took  issue  with  the  concept 
that  the  employer  must  demonstrate  that 
replacement  by  a  U.S.  worker  is  not 
feasible  or  th&t  the  employer  is  making 
reasonable  and  good  £aith  efforts  to  train 
U.S.  workers.  The  commenter 
questioned  the  advisability  and  the 
legality  of  trying  to  modify  our  treaty 
obligations  by  administrative 
regulations.  In  light  of  the  change  we  are 
making  to  this  r^^ulation  the  comment 
is  rendered  moot  On  the  other  hand, 
the  statute,  regulations,  and  the  treaty 
contain  nothing  that  would  prohibit  the 
imposition  of  such  regulatory 
requirements. 

"Three  commenters  objected  to  the 
requirement  in  proposed  §4 1.51  (r)(2) 
that  the  alien  must  in  each  case 
affirmatively  establish  that  the  alien's 
eventual  replacement  by  a  U.S.  worker 
is  not  feasible  or  that  the  employer  is 
making  reasonable  and  good  faith  efforts 
to  recruit  and/or  train  U.S.  workere  to 
perform  the  responsibilities  of  the 
alien's  prospective  position.  Two 
commenters  made  reference  to  the 
interpretive  note  material  in  the  FAM  at 
22  CFR  41.51  N4-3  and  found  these 
notes  to  be  instructive.  They  suggested 
that  perhaps  this  requirement  should  be 
imposed  only  on  those  aliens  claiming 
to  posses  essential  skills  who  will 
engage  in  activities  which  may  involve 
manual  duties  as  explained  in  §41.51 
N.4-3(b).  This  requirement  should  not 
be  imposed  across  the  board.  These 
comments  continued  by  recommending 
that  the  regulatory  language  be  altered 
to  expressly  provide  that  aliens  with 
special  skills  that  have  not  become 


commonplace  might  remain  in  the 
United  States  indefinitely,  and  any 
treining/recruitment/feasibility 
requirement  should  be  expressly  limited 
to  the  exceptions  listed  in  the  FAM 
notes. 

The  Department  accepts  and 
recognizes  these  suggestions  as  valid 
and  having  merit  The  intent  of  the 
proposed  regulation  was  to  put  the 
applicant  and  the  applicant's  employer 
on  notice  that  indeed  not  all  positions 
that  require  specialized  skills  might  be 
considered  "essential"  on  a  continuing 
basis.  It  was  thought  that,  through  the 
usual  application  process  of  assessing 
"essentiality",  this  requirement  of 
feasibility/training  would  be  met. 
Certainly,  aliens  with  skills  unique  to 
them  or  at  least  not  commonplace  in  the 
United  States  would  by  the  very  nature 
of  the  activity  establish  jpso  facto  that 
such  skills  woidd  be  essential  on  a 
continuing  basis  and  that  training,  etc. 
would  not  be  feasible.  The  Department 
agrees  that  the  proposed  language 
appeara  more  burdensome  than 
intended. 

ConsequenUy,  the  Department  has 
changed  section  41.51(rJ(2)  to  better 
capture  the  essence  of  the  concept  that 
the  establishment  of  "essentiality"  is  an 
ongoing  process.  A  key  to  this 
adjudication  exercise  is  the 
determination  of  whether  the 
specialized  skills  are  commonplace  in 
the  United  States.  Certainly,  some  such 
skills  will  be  found  not  to  be 
commonplace  on  a  continuing  basis  and 
other  skills  will  be  found  to  become 
conunonplace  at  some  point  in  time. 
When  that  point  in  time  is  reached,  the 
alien  may  not  qualify  as  an  essential 
employee.  The  employer  will  than  have 
to  fill  the  position  by  other  means. 

In  order  to  reflect  more  clearly  this 
principle,  the  regulation  has  been 
amended  to  remove  all  references  to 
affirmative  responsibilities  requiring  a 
feasibility  assessment  or  training 
requirements.  The  guidance  in  the  FM 
note  material  cited  above  has  been 
incorporated  into  the  regulation.  The 
operation  of  this  regulation  will  follow 
the  stated  objective  which  comports 
with  the  two  commenters'  suggestions. 
A  commenter  objected  to  the  use  of 
the  term  "unique"  skills  as  a  means  to 
determine  essential  skills.  The 
commenter  stated  that  this  was  too  high 
a  standard  to  impose  on  aliens  to  qualify 
as  an  essential  employee.  Furthermore, 
while  it  is  no  longer  used  for  L-l 
adjudication,  it  should  not  be  used  in 
this  context. 

The  characterization  of  a  skill  as 
"unique"  has  a  long  association  with 
the  E  visa  classification.  This  is 
descriptive  of  a  skill  which  clearly  is 
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one-of-a-kind  and  is,  thus,  not 
commonplace.  It  does  not  and  never  has 
been  intended  to  constitute  a  minimum 
standard  for  meeting  the  requirement  of 
essential  skills.  To  the  contrary,  skills  of 
unique  character  would  so  greatly 
exceed  any  minimum  standard  of 
"essentiality"  that  persons  blessed  with 
imique  skills  coming  to  fill  positions 
requiring  such  unique  skills  would  in 
the  overwhelming  number  of  cases  be 
considered  to  be  "essential".  As 
"unique"  continues  to  be  a  useful 
descriptive  term  in  the  adjudication 
process,  the  regulations  and  interpretive 
guidance  in  the  FAM  will  continue  to 
use  it. 

Final  Rule 

This  final  rule  of  §  41.51  would: 
provide  a  general  definition  of  treaty 
trader  (paragraph  (a));  provide  a 
definition  of  treaty  investor  (p<uagraph 
(b));  define  an  alien  employee 
(paragraph  (c));  extend  treaty 
classification  to  the  spouse  and  children 
of  the  principal  alien  (paragraph  (d)); 
and  authorize  "E"  status  to  certain 
foreign  information  media  (paragraph 
(e)).  The  remaining  paragraphs 
constitute  definitional  provisions. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
The  information  collection  contained  in 
this  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
comphance  with  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  This 
rule  has  been  reviewed  as  required  by 
E.0. 12778  and  certified  to  be  in 
compliance  therewith,  and  reviewed  in 
light  of  E.O.  12866  and  found  to  be 
consistent  therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Treaty  Trader  or  Investor. 

In  view  of  the  legislative  mandate  of 
Pub.  L.  101-649,  Part  41  to  Title  22 
would  be  amended  as  follows: 

PART  41— [AMENDED] 

1.  The  authority  citation  for  Part  41  is 
revised  to  read: 

Authority:  INA  104.  66  Stat.  174.  8  U.S.C 
1104;  sec.  109(bKl),  91  Stat.  847;  sec.  204. 
104  Stat.  5019.  8  U.S.C.  1101  note. 

2.  Part  41,  Subpart  F — Business  and 
Media  Visas,  is  amended  by  revising 
section  41.51  to  read  as  follows: 

{41.51    Treaty  trader  or  treaty  Investor. 

(a)  Treaty  trader.  An  alien  is 
classifiable  as  a  nonimmigrant  treaty 
trader  (E-l)  if  the  consular  officer  is 
satisfied  that  the  alien  qualifies  under 


the  provisions  of  INA  101(a)(15)(E)(i) 
and  that  the  alien: 

(1)  Will  be  in  the  United  States  solely 
to  carry  on  trade  of  a  substantial  nature, 
which  is  international  in  scope,  either 
on  the  alien's  behalf  or  as  an  employee 
of  a  foreign  person  or  organization 
engaged  in  trade,  principally  between 
the  United  States  and  the  foreign  state 
of  which  the  alien  is  a  national, 
(consideration  being  given  to  any 
conditions  in  the  coimtry  of  which  the 
alien  is  a  national  which  may  affect  the 
ahen's  ability  to  carry  on  such 
substantial  trade];  and 

(2)  Intends  to  depart  from  the  United 
States  upon  the  termination  of  E-l 
status. 

(b)  Treaty  investor.  An  alien  is 
classifiable  as  a  nonimmigrant  treaty 
investor  (E-2)  if  the  consular  officer  is 
satisfied  that  the  alien  qualifies  under 
the  provisions  of  INA  101(a)(15)(E)(ii) 
and  that  the  alien: 

(1)  Has  invested  or  is  actively  in  the 
process  of  investing  a  substantial 
amoimt  of  capital  in  bona  fide 
enterprise  in  the  United  States,  as 
distinct  fit>m  a  relatively  small  amoimt 
of  capital  in  a  marginal  enterprise  solely 
for  the  purpose  of  earning  a  living;  and 

(2)  Is  seeldng  entry  solely  to  develop 
and  direct  the  enterprise:  and 

(3)  Intends  to  depart  from  the  United 
States  upon  the  termination  of  E-2 
status. 

(c)  Employee  of  treaty  trader  or  treaty 
investor.  An  afien  employee  of  a  treaty 
trader  may  be  classified  E-l  and  an 
alien  employee  of  a  treaty  investor  may 
be  classified  E-2  if  the  employee  is  in 
or  is  coming  to  the  United  States  to 
engage  in  duties  of  an  executive  or 
supervisory  character,  or.  if  employed  in 
a  lesser  capacity,  the  employee  has 
special  qualifications  that  make  the 
services  to  be  rendered  essential  to  the 
efficient  operation  of  the  enterprise.  The 
employer  must  be: 

(1)  A  person  having  the  nationality  of 
the  treaty  country,  who  is  maintaining 
the  status  of  treaty  trader  or  treaty 
investor  if  in  the  United  States  or  if  not 
in  the  United  States  would  be 
classifiable  as  a  treaty  trader  or  treaty 
investor;  or 

(2)  An  organization  at  least  50% 
owned  by  persons  having  the 
nationality  of  the  treaty  country  who  are 
maintaining  nonimmigrant  treaty  trader 
or  treaty  investor  status  if  residing  in  the 
United  States  or  if  not  residing  in  the 
United  States  who  would  be  classifiable 
as  treaty  traders  or  treaty  investors. 

(d)  Spouse  and  children  of  treaty 
trader  or  treaty  investor.  The  spouse  and 
children  of  a  treaty  trader  or  treaty 
investor  accompanying  or  following  to 
join  the  principal  alien  are  entitled  to 


the  same  classification  as  the  principal 
alien.  The  nationality  of  a  spouse  or 
child  of  a  treaty  trader  or  treaty  investor 
is  not  material  to  the  classification  of 
the  spouse  or  child  under  the  provisions 
ofINAl01(a)(15)(E). 

(e)  Representative  of  foreign 
information  media.  Representatives  of 
foreign  information  media  shall  first  be 
considered  for  possible  classification  as 
nonimmigrants  under  the  provisions  of 
INA  101(a)(15)(I),  before  consideration 
is  given  to  their  possible  classification 
as  nonimmigrants  under  the  provisions 
of  INA  101(a)(15)(E)  and  of  this  section. 

(0  Treaty  country.  A  treaty  country  is 
for  purposes  of  this  section  a  foreign 
state  with  which  a  qualifying  Treaty  of 
Friendship,  Commerce,  and  Navigation 
or  its  equivalent  exists  with  the  United 
States.  A  treaty  country  includes  a 
foreign  state  that  is  accorded  treaty  visa 
privileges  under  INA  101(a)(15)(E)  by 
specific  legislation  (other  than  the  INA). 

(g)  Nationality  of  the  treaty  country. 
The  nationality  of  an  individual  treaty 
trader  or  treaty  investor  is  determined 
by  the  authorities  of  the  foreign  state  of 
which  the  alien  claims  nationality.  In 
the  case  of  an  organization,  ownership 
must  be  traced  as  best  as  is  practicable 
to  the  individuals  who  ultimately  own 
the  organization. 

(h)  Trade.  The  term  "trade"  as  vised 
in  this  section  means  the  existing 
international  exchange  of  items  of  trade 
for  consideration  between  the  United 
States  and  the  treaty  coimtry.  Existing 
trade  includes  successfully  negotiated 
contracts  binding  upon  the  parties 
which  call  for  the  immediate  exchange 
of  items  of  trade.  This  exchange  must  be 
traceable  and  identifiable.  Title  to  the 
trade  item  must  f>a8S  bom  one  treaty 
party  to  the  other. 

(i)  Item  of  trade.  Items  which  qualify 
for  trade  within  these  provisions 
include  but  are  not  liinited  to  goods, 
services,  technology,  monies, 
international  banking,  insurance, 
transportation,  tourism, 
communications,  and  some  news 
gathering  activities. 

(j)  Substantia!  trade.  Substantial  trade 
for  the  purposes  of  this  section  entails 
the  quantum  of  trade  sufficient  to 
ensiue  a  continuous  flow  of  trade  items 
between  the  United  States  and  the  treaty 
country.  This  continuous  flow 
contemplates  numerous  exchanges  over 
time  rather  than  a  single  transaction, 
regardless  of  the  monetary  value. 
Although  the  monetary  value  of  the 
trade  item  being  exchanged  is  a  relevant 
consideration,  greater  weight  is  given  to 
more  numerous  exchanges  of  larger 
value.  In  the  case  of  smaller  businesses, 
an  income  derived  from  the  value  of 
numerous  transactions  which  is 
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sufficient  to  support  the  treaty  trader 
and  his  or  her  family  constitutes  a 
favorable  factor  in  assessing  the 
existence  of  substantial  trade. 

(k)  Principal  trade.  Trade  shall  be 
considered  to  be  principal  trade 
between  the  United  States  and  the  treaty 
country  when  over  50%  of  the  volume 
of  international  trade  of  the  treaty  trader 
is  conducted  between  the  United  States 
and  the  treaty  country  of  the  treaty 
trader's  nationality. 

(1)  Investment.  Investment  means  the 
treaty  investor's  placing  of  capital, 
including  funds  and  other  assets,  at  risk 
in  the  commercial  sense  with  the 
objective  of  generating  a  profit.  The 
treaty  investor  must  be  in  possession  of 
and  have  control  over  the  capital 
invested  or  being  invested.  The  capital 
must  be  subject  to  partial  or  total  loss  if 
investment  fortunes  reverse.  Such 
investment  capital  must  be  the 
investor's  luiseciued  personal  business 
capital  or  capital  secured  by  personal 
assets.  Capital  in  the  process  of  being 
invested  or  that  has  been  invested  must 
be  irrevocably  committed  to  the 
enterprise.  The  alien  has  the  burden  of 
establishing  such  irrevocable 
commitment  given  to  the  particular 
circumstances  of  each  case.  The  alien 
may  use  any  legal  mechanism  available, 
such  as  by  placing  invested  funds  in 
escrow  pending  visa  issuance,  that 
would  not  only  irrevocably  commit 
funds  to  the  enterprise  but  that  might 
also  extend  some  personal  liability 
protection  to  the  treaty  investor, 
(m)  Bona  fide  enterprise.  The 
enterprise  must  be  a  real  and  active 
commercial  or  entrepreneiuial 
undertaking,  producing  some  service  or 
commodity  for  profit  and  must  meet 
applicable  legal  requirements  for  doing 
business  in  the  particular  jurisdiction  in 
the  United  States. 

(n)  Substantial  amount  of  capital.  A 
substantial  amount  of  capitd  constitutes 
that  amount  that  is: 

(l)(i)  Substantial  in  the  proportional 
sense,  i.e.,  in  relationship  to  tbe  total 
cost  of  either  purchasing  an  established 
enterprise  or  creating  the  type  of 
enterprise  under  consideration; 

(ii)  Sufficient  to  ensure  the  treaty 
investor's  financial  commitment  to  the 
successful  operation  of  the  enterprise; 
and 

(iii)  Of  a  magnitude  to  support  the 
likelihood  that  the  treaty  investor  will 


successfully  develop  and  direct  the 
enterprise. 

(2)  Whether  an  amount  of  capital  is 
substantial  in  the  proportionality  sense 
is  understood  in  terms  of  an  inverted 
sliding  scale;  i.e.,  the  lower  the  total 
cost  of  the  enterprise,  the  higher, 
proportionately,  the  investment  must  be 
to  meet  these  criteria. 

(o)  Marginal  enterprise.  A  marginal 
enterprise  is  an  enterprise  that  does  not 
have  the  present  or  future  capacity  to 
generate  more  than  enough  income  to 
provide  a  minimal  living  for  the  treaty 
investor  and  his  or  her  family.  An 
enterprise  that  does  not  have  the 
capacity  to  generate  such  income  but 
that  has  a  present  or  future  capacity  to 
make  a  significant  economic 
contribution  is  not  a  marginal 
enterprise.  The  projected  futtire  capacity 
should  generally  be  realizable  within 
five  years  &t)ra  the  date  the  alien 
commences  normal  business  activity  of 
the  enterprise. 

(p)  Solely  to  develop  and  direct.  The 
business  or  individual  treaty  investor 
does  or  will  develop  and  direct  the 
enterprise  by  controlling  the  enterprise 
through  ownerehip  of  at  least  50%  of 
the  business,  by  possessing  operational 
control  through  a  managerial  position  or 
other  corporate  device,  or  by  other 
means. 

(q)  Executive  or  supervisory  character. 
The  executive  or  supervisory  element  of 
the  employee's  position  must  be  a 
principal  and  primary  function  of  the 
position  and  not  an  incidental  or 
collateral  function.  Executive  and/or 
supervisory  duties  grant  the  employee 
ultimate  control  and  responsibility  for 
the  enterprise's  overall  operation  or  a 
major  component  thereof. 

(1)  An  executive  position  provides  the 
employee  great  authority  to  determine 
policy  of  and  direction  for  the 
enterprise. 

(2)  A  position  primarily  of 
supervisory  character  grants  the 
employee  supervisory  responsibility  for 
a  significant  proportion  of  an 
enterprise's  operations  and  does  not 
generally  involve  the  direct  supervision 
of  low-level  employees. 

(r)  Special  qualifications.  Special 
qualifications  are  those  skills  and/or 
aptitudes  that  an  employee  in  a  lesser 
capacity  brings  to  a  position  or  role  that 
are  essential  to  the  successful  or 
efficient  operation  of  the  enterprise. 


(1)  The  essential  nature  of  the  alien's 
skills  to  the  employing  firm  is 
determined  by  assessing  the  degree  of 
proven  expertise  of  the  alien  in  the  area 
of  operations  involved,  the  uniqueness 
of  the  specific  skill  or  aptitude,  the 
length  of  experience  and/or  training 
v»rith  the  firm,  the  period  of  training  or 
other  experience  necessary  to  perform 
effectively  the  projected  duties,  and  the 
salary  the  special  qualifications  can 
command.  The  question  of  special  skills 
and  qualifications  must  be  determined 
by  assessing  the  circumstances  on  a 
case-by-case  basis. 

(2)  Whether  the  special  qualifications 
are  essential  will  be  assessed  in  light  of 
all  circumstances  at  the  time  of  each 
visa  application  on  a  case-by-case  basis. 
A  skill  that  is  imique  at  one  point  may 
become  commonplace  at  a  later  date. 
Skills  required  to  start  up  an  enterprise 
may  no  longer  be  essential  after  initial 
operations  are  complete  and  are  nmning 
smoothly.  Some  skills  are  essential  only 
in  the  short-term  for  the  training  of 
locally-hired  employees.  Long-term 
essentiality  might,  however,  be 
established  in  connection  with 
continuous  activities  in  such  areas  as 
product  improvement,  quality  control, 
or  the  provision  of  a  service  not 
generally  available  in  the  United  States. 

(s)  Labor  disputes.  Citizens  of  Canada 
or  Mexico  shall  not  be  entiUed  to 
classification  under  this  section  if  the 
Attorney  General  and  the  Secretary  of 
Labor  have  certified  that: 

(1)  There  is  in  progress  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  occupational  classification  at  the 
place  or  intended  place  of  employment; 
and 

(2)  The  alien  has  failed  to  establish 
that  the  aliens  entry  will  not  a£fect 
adversely  the  settiement  of  the  strike  or 
lockout  or  the  employment  of  any 
person  who  is  involved  in  the  strike  or 
lockout. 

Dated:  May  13, 1994. 

Editorial  note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  September  9, 1997. 

Maiy  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  97-24260  Filed  9-11-97;  8:45  am] 
BHXMQ  CODE  4710-06-M 
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FEDERAL  TRADE  COMMISSION 

Cigarette  Testing;  Request  for  Public 
Comment 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comment  on 
proposed  revisions  to  the  Federal  Trade 
Commission  methodology  for 
determining  tar,  nicotine,  and  cartx)n 
monoxide  yields  of  cigarettes,  and  a 
proposed  format  for  disclosing  the 
resulting  ratings  in  advertising. 

summary:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
is  soliciting  comments  on  proposed 
revisions  to  the  testing  method  used  to 
determine  the  tar,  nicotine,  and  carbon 
monoxide  ratings  of  cigarettes,  and  the 
disclosure  of  those  test  results. 
DATES:  Written  comments  must  be 
received  by  November  17, 1997. 
MSTRUCnONS:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Trade  Commission,  Room  159,  Sixth 
Street  and  Pennsylvaiiia  Avenue,  N.W., 
Washington.  D.C  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  comments  also  should  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V«  or  a  3'/i  inch 
computer  diskette,  with  a  label  on  the 
diskette  statkig  the  name  of  the 
commenter  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the  document.  (If  possible, 
documents  in  WordPerfect  6.1  or  Word 
6.0,  or  earlier  generations  of  these  word 
processing  programs,  are  preferred.  Files 
from  operating  systems  other  than  OOS 
or  Windows  should  be  submitted  in 
ASCII  text  format  to  be  accepted.) 
Submissions  should  be  captioned:  "FTC 
Cigarette  Testing  Methodology,"  FTC 
File  No.  P944509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shira  D.  Modell,  Division  of  Advertising 
Practices,  Federal  Trade  Commission. 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580.  (202) 
326-3116. 

SUPPlfMENTARY  INFORMATION:  Cigarette 
ratings  for  tar,  nicotine,  and  carbon 
monoxide  are  determmed  through 
testing  conducted  pursuant  to  what  is 
generally  referred  to  as  the  "FTC 
cigarette  testing  methodology"  or,  more 
simply,  the  "FTC  method" — a  reference 
to  a  smoking  machine  testing  protocol 
that  the  CommissiAi  adopted  in  1967. 

The  Commission  is  seeVung  comment 
on  proposed  changes  to  that 
methodology.  The  proposed 
methodology  would  require  that  each 
cigarette  variety  be  tested  under  two 
different  sets  of  smoking  conditions. 


rather  than  the  single  set  used  under  the 
current  system.  The  revised  test  method 
would  produce  tar.  nicotine,  and  carbon 
monoxide  yields  using  both  the  current 
testing  parameters  and  more  intensive 
smoking  conditions,  thus  producing  a 
range  of  potential  yields  for  each 
cigarette.  In  addition,  the  Commission  is 
requesting  comment  on  the  feasibility  of 
generating  the  upper  tier  of  tar,  nicotine, 
and  carbon  monoxide  ratings  through 
mathematical  formulas,  rather  than 
actual  testing  on  a  smoking  machine. 
The  Commission  is  also  placing  on  the 
public  record  two  different  legends  that 
could  be  used  in  advertising  to  disclose 
the  ratings  and  is  seeking  comment  on 
the  usefulness  and  feasibility  of  these 
potential  disclosure  formats.  Finally,  the 
Commission  is  requesting  comment  on 
alternative  approaches  that  were 
considered  but  are  not  being  proposed 
by  the  Commission. 

I.  Cigarette  Testing  Methodology 

A.  History  and  Purpose  of  the  Current 
Test  Method 

The  current  FTC  system  for  tar  and 
nicotine  testing  is  an  outgrowth  of  the 
Commission's  authority  to  prohibit 
deceptive  or  unsubstantiated  claims  in 
advertising.  See  15  U.S.C.  45.  The 
Commission's  earliest  involvement  in 
this  area  was  in  cases  addressing 
competing  tar  and  nicotine  claims  in 
cigarette  advertising.  One  problem  with 
these  early  claims  was  that  the  tar  and 
nicotine  numbers  reported  by  different 
manufacturers  were  obtained  using 
varying  methodologies,  and  therefore 
were  not  comparable.  In  1966,  to 
provide  a  uniform  basis  for  advertising 
claims,  the  Commission  authorized 
establishment  of  a  laboratory  to  analyze 
mainstream  cigarette  smoke  (i.e.,  the 
smoke  that  is  drawn  through  the 
cigarette  rod  duiring  puffing),  and 
invited  public  comment  on  what 
modifications,  if  any.  should  be  made  to 
the  "Cambridge  Filter  Method"  for 
purposes  of  the  laboratory's  procedures, 
and  how  the  test  results  should  be 
expressed. ' 

The  Commission's  cigarette  testing 
laboratory  began  operation  in  1967.^ 
The  testing  methodology  adopted  by  the 
Commission  called  for  cigarettes  to  be 
smoked  by  a  smoking  machine  that  was 
calibrated  to  take  one  puff  of  two 
seconds'  duration  and  35  milliliten 


volume  every  minute.  Cigarettes  were  to 
be  smoked  to  a  butt  length  of  23 
millimetera  or  the  length  of  the  filter 
and  overwrap  plus  3  millimeters, 
whichever  was  longer.  One  hundred 
cigarettes  of  each  variety  were  to  be 
smoked  to  determine  the  tar  and 
nicotine  ratings.^ 

In  1970,  the  Commission  proposed  a 
trade  regulation  rule  that  would  have 
required  disclosure  of  tar  and  nicotine 
ratings  in  all  cigarette  advertising.*  The 
rulemaking  was  suspended  indefinitely 
a  short  time  later,  when  five  of  the  major 
cigarette  manufacturers  and  three  small 
companies  agreed  voluntarily  among 
themselves  to  disclose  clearly  and 
prominently  the  ratings  produced  by  the 
Commission's  protocol  in  certain  types 
of  advertising.  That  voluntary 
agreement,  modified  to  reflect  the 
closing  of  the  Commission's  laboratory 
in  1987.  remains  in  effect  today,  and  it 
forms  the  basis  for  current  disclosure  of 
tar  and  nicotine  yield.' 

The  Commission's  test  method  was 
not  designed  "to  determine  the  amount 
of  'tar'  and  nicotine  inhaled  by  any 
human  smoker,  but  rather  to  determine 
the  amount  of  tar  and  nicotine  generated 
when  a  cigarette  is  smoked  by  a 
machine  in  accordance  with  the 
prescribed  method."*  The  purpose  of 
the  program  was  to  provide  smokera 
seeking  to  switch  to  lower  tar  cigarettes 
with  a  single,  standardized 
measurement  with  which  to  choose 
among  the  existing  brands.^  This  goal 
was  consistent  with  the  then-consensus 
of  the  scientific  community  that  lower 
tar  and  nicotine  cigarettes  should  be  less 
harmful  than  higher  tar  and  nicotine 
brands.* 


■  31  FK  14278  P4ov.  4. 1966).  The  Cambridge 
Filter  Method  had  been  described  in  Ogg  , 
Detennination  of  Particulate  Matter  and  Alkaloidt 
(as  Nicotine)  in  Cigarette  Smoke.  47  J.  Am'd. 
Official  Agric.  Chemists  356  (1964).  although  the 
actual  parameters  appear  to  have  been  identified  30 
ywfi  aariiar  by  researchers  for  The  American 
Tobacco  Company. 

>32  PR  11178  (Aug.  1.1967). 


'Testing  for  carbon  monoxide  was  added  to  tha 
protocol  in  1980. 

*  35  FR  12671  (Aug.  8. 1970). 

'In  early  1987.  the  Commission  decided  to  close 
its  cigarette  testing  laboratory.  Since  then,  most  of 
the  tar,  nicotine,  and  carbon  roonoxide  ratings 
reported  by  the  Commission  are  determined 
through  testing  conducted  by  the  Tobacco  histitute 
Testing  Laboratory  using  the  Commission's  testing 
parameters.  Thus,  although  some  changes  have 
been  made,  the  modifled  Cambridge  Filter  Method 
adopted  by  the  Commission  in  1967  remains 
essentially  in  place  today. 

*FTC  Press  Release — Statement  of  Considerations 
2  (Aug.  1.  1967). 

''  Indeed,  since  the  adoption  of  the  FTC  test 
method,  the  sales-weighted  average  tar  rating  of 
cigarettes  sold  in  the  United  States  has  declined 
firom  21.6  mg.  in  1968  to  12.1  mg.  in  1994.  Federal 
Trade  Commission.  Tar.  Nicotine  and  Carbon 
S4ortoxide  of  the  Smoke  of  1206  Varieties  of 
Domestic  Ogarettes  for  the  Year  1994  Table  1 
(1997). 

'The  year  before  the  Commission's  laboratory 
began  cigarette  testing,  the  Public  Health  Service 
stated  that  ''The  preponderance  of  scientific 
evidence  strongly  suggests  that  the  lower  the  tar 
and  nicotine  content  of  cigarette  smoke,  the  less 
harmful  would  be  the  effect."  U.S.  Dept.  of  Health 
and  Human  Services,  The  Health  Consequences  of 
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B.  Current  Concerns  About  the  FTC 
Ggarette  Testing  Methodology 

Changes  in  cigarette  design  and 
increased  knowledge  about  human 
smoking  behavior  have  highlighted  the 
limitations  of  the  existing  test  method. 
In  particular,  research  indicates  that 
smokers  switching  to  cigarettes  at  the 
lower  end  of  the  range  of  machine 
measured  nicotine  yields  tend  to  take 
larger  and  more  frequent  puffs  to  satisfy 
their  need  for  nicotine.  This 
compensatory  smoking  behavior 
substantially  reduces  the  informative 
value  of  the  current  ratings.  As  a  result, 
public  and  private  health  groups  and 
others  have  questioned  the  usefulness  of 
the  FTC  ratings  over  the  past  few  years, 
suggesting  that  they  may  mislead 
consumers  with  respect  to  the  relative 
risks  of  smoking  cigarettes  with  various 
levels  of  tar  and  nicotine  ratings. 

The  Commission  has  been  especially 
concerned  that  some  consumers  may 
believe  that  the  existing  machine 
measured  jrields  are  literal  indicators  of 
how  much  tar  and  nicotine  they  will  get 
from  particular  brands  of  cigarettes.  To 
the  extent  that  smokers  interpret  current 
tar  and  nicotine  disclosures  in  this 
manner,  they  may  fail  to  imderstand 
that  the  amount  of  tar  and  nicotine  they 
get  from  a  cigarette  depends  in  part  on 
how  that  cigarette  is  smoked.  In 
addition,  smokers — especially  those 
who  engage  in  compensatory  smoking — 
may  underestimate  the  risk  associated 
with  lower  rated  brands  by  assuming 
that  a  very  low  tar  yield  necessarily 
translates  into  a  correspondingly  low 
health  risk.  In  fact,  even  the  lowest  rated 
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cigarette  represents  an  important 
adverse  health  risk. 

C.  National  Cancer  Institute  Conference: 
Its  Conclusions  and  Recommendations 
for  the  FTC  Cigarette  Testing 
Methodology 

In  July  1994,  due  to  many  of  these 
same  concerns,  the  Commission 
requested  that  the  National  Cancer 
Institute  ("NCI")  convene  a  consensus 
conference  to  address  certain  issues 
concerning  the  FTC's  cigarette  testing 
methodology  and  ratings  system.  On 
December  5  and  6,  1994.  NCI  conducted 
the  requested  conference  before  an  Ad 
Hoc  Committee  of  the  President's 
Cancer  Panel. 

The  Ad  Hoc  Committee  heard 
presentations  on  such  issues  as  changes 
in  cigarette  design  over  time,  attitudes 
and  beliefs  about  low-)rield  cigarettes, 
the  relationship  between  tar  and 
nicotine  yields  and  the  incidence  of 
smoking  related  diseases,  and  smokera' 


perceptions  of  the  meaning  of  the 
ratings  produced  by  the  current  test 
method.  Before  adjourning,  the  Ad  Hoc 
Committee  issued  a  summary  of  its 
conclusions  and  recommendations.' 
The  Ck)mmittee  concluded  that 
significant  changes  should  be  made  to 
the  current  FTC  protocol  and 
specifically  reached  the  following 
conclusions,  among  othera: 
I.  •  •  * 

A.  The  smoking  of  cigarettes  with  lower 
machine  measured  yields  has  a  small  efiiBct 
in  reducing  the  risk  of  cancer  caused  by 
smoking,  no  effect  on  the  risk  of 
cardiovascular  diseases,  and  an  uncertain 
eSect  on  the  risk  of  pulmonary  disease.  A 
reduction  in  machine-measured  tar  yield 
from  15  mg.  to  1  mg.  tar  does  not  reduce 
relative  risk  from  15  to  1. 

B.  The  FTC  protocol  was  based  on  cursory 
observations  of  human  smoking  behavior. 
Actual  hiunan  smoking  behavior  is 
characterized  by  wide  variations  in  smoking 
patterns  which  result  in  wide  variations  in 
tar  and  nicotine  exposure.  Smokers  who 
switch  to  lower  tar  and  nicotine  cigarettes 
frequently  change  their  smoking  behavior 
which  may  negate  potential  health  benefits. 

C  Accordingly,  the  committee 
recommends  the  following  changes  to  the 
FTC  protocol: 

1.  This  system  should  also  measure  and 
publish  information  on  the  range  of  Tar, 
Nicotine,  and  Cartxin  Monoxide  yields  that 
most  smokers  should  expect  from  each 
cigarette  sold  in  the  U.S. 

2.  This  information  should  be  clearly 
communicated  to  smokers. 

4.  The  system  must  be  accompanied  by 
public  education  to  make  smokers  aware  that 
individual  exposure  depends  on  how  the 
cigarette  is  smoked  and  that  the  benefits  of 
switching  to  lower  yield  cigarettes  are  small 
compared  with  quitting. 

•  •         •         •         • 

F.  The  system  should  be  re-examined  at 
least  every  five  years  to  evaluate  whether  the 
protocol  is  mainf  ining  its  utility  to  the 
smoker. 

•  •  •  a  • 

n.  ITjhe  committee  recommends  that  in 
order  to  avoid  confusing  smokers,  no  smoke 
constituents  other  than  tar,  nicotine  and 
carbon  monoxide  be  measiued  and  published 
at  the  present  time.  *  *  * 

m.*  •  • 

C.  The  available  data  suggest  that  smokers 
misimderstand  the  FTC  test  data.  This 
imderscores  the  need  for  an  extensive  public 
education  effort.  ■<> 

D.  The  Proposed  New  Method 

Consistent  with  the  Ad  Hoc 
Committee's  conclusion  that  a  ratings 


Smoking:  The  Changing  Cigarette  at  1  (1981) 
(quoting  1966  Public  Health  Service  sUtement). 


'Tha  proceedings  of  that  conference  have  been 
published  by  the  National  Institutes  of  Health. 
Smoking  and  Tobacco  Control  Monograph  7 — The 
FTC  Cigarette  Test  Method  for  Determining  Tar, 
Nicotine,  and  Carbon  Monoxide  Yields  of  U.S. 
Cigarettes:  Report  of  the  NO  Expert  Committee 
11996)  [•  NO  Monograph"]. 

'•AO  Monoffaph  at  vi-viU. 


range  would  provide  superior 
information  to  consumers  than  the 
unitary  ratings  generated  by  the  current 
test  method,  the  Commission  seeks 
comment  on  a  proposal  to  replace  the 
existing  FTC  cigarette  test  method  with 
a  system  that  would  provide 
information  on  the  tar,  nicotine,  and 
carbon  monoxide  yields  obtained  under 
two  different  smoking  conditions.  As 
with  the  current  system,  these  ratings 
would  not  be  intended  to  convey  to  any 
individual  smoker  what  he  or  she  would 
get  from  any  particular  cigarette. 
Instead,  they  would  be  intended  to 
convey:  (1)  That  a  cigarette's  yield 
depends  on  how  it  is  smoked;  and  (2) 
a  range  of  yields  for  individual 
cigarettes  smoked  under  less  intensive 
and  more  intensive  smoking  conditions. 
In  addition,  the  Commission  intends  to 
accompany  the  revised  testing 
methodology  with  a  consumer 
education  campaign. 

1.  Proposed  Testing  Parametera  for  the 
New  Test  Method 

The  Commission  is  proposing  the 
following  modifications  to  its  cigarette 
testing  methodology: 

(1)  All  current  procedures  for  the 
collection,  storage,  and  conditioning  of 
cigarettes  would  remain  in  place,  except 
that  the  100  cigarettes  selected  for 
testing  would  be  randomly  divided  into 
two  groups  of  50  cigarettes  each; 

(2)50  cigarettes  of  each  variety  would 
be  tested  imder  the  conditions  called  for 
by  the  current  FTC  test  method  [i.e.,  a 
2.0  second,  35  milliliter  puff  every  60 
seconds); 

(3)  50  cigarettes  of  each  variety  would 
be  tested  imder  conditions  identical  to 
those-currently  used,  except  that 
smoking  machines  would  be  calibrated 
to  take  a  puff  of  2.0  seconds  duration 
and  55  milliliters  volume  every  30 
seconds^ 

The  puffing  parameters  used  in  the 
current  test  method  would  be  retained 
as  the  less  intensive  of  the  two  testing 
conditions.  Retaining  these  parametera 
would  preserve  the  historical  continuity 
of  the  existing  test  method,  and  thus 
permit  long  term  trends  in  ratings  to  be 
identified.  Furthermore,  because  they 
reflect  relatively  low  intensity  smoking, 
at  least  for  most  of  today's  cigarettes,'  > 
they  should — when  coupled  with 


' '  The  Surgeon  General's  1988  report  reviewed  33 
smoking  studies,  determined  the  average  puffing 
parameters  observed  in  each  study  and  then 
determined  the  medians  of  those  averages:  a  1.8 
second.  43  milliliter  puff  every  28  seconds.  U.S. 
Dept.  of  Health  and  Human  Services.  The  Health 
Consequences  of  Smoking:  Nicotine  Addiction  156- 
57  (1988).  The  average  puff  volume  seen  in  those 
surveys  ranged  from  21  milliliters  to  66  milliliters; 
the  average  interpuff  interval  ranged  from  18  to  64 
seconds.  See  also  NCI  Monograph  at  154  (Table  1). 
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additional  ratings  reflecting  testing 
under  more  intensive  smoking 
conditions — provide  consumers 
meaningful  information  about  the 
potential  variability  of  their  own  tar  and 
nicotine  exposure. 

The  Commission  and  its  staff 
considered  whether  the  smoking 
conditions  that  would  be  used  to 
generate  the  ratings  at  the  upper  end  of 
the  range  should  reflect  the  median 
puffing  parameters  identified  in  the 
Surgeon  General's  1988  report.  The 
Commission  is  proposing,  however,  that 
insofar  as  its  goal  is  to  provide 
meaningful  information  about  the 
"yields  most  smokers  should  expect," 
(see  NCI  Monograph  at  vii),  the  upper 
tier  ratings  should  be  determined  using 
puffing  parameters  substantially  more 
intensive  than  the  "average"  smoking 
conditions  identified  by  the  Surgeon 
General:  a  revised  cigarette  test  method 
that  had  as  its  upper  endpoint  ratings 
produced  by  using  the  parameters 
identified  in  the  Surgeon  General's 
report  would  be  skewed  too  low. 

At  the  same  time,  the  Commission 
does  not  l)elieve  the  upper  tier  of  its 
proposed  two-tier  test  method  needs  to 
incorporate  puffing  conditions  designed 
to  produced  the  maximum  yield 
possible  from  individual  cigarettes,  in 
order  to  inform  consumers  about  the 
importance  of  their  own  smoking 
"  behavior  in  influencing  what  they  get 
from  their  cigarettes.  Even  if  some 
smokers  might  take  even  deeper  and 
more  frequent  puffs  than  those  reflected 
in  the  Commission's  proposed  upper 
tier  smoking  conditions  [i.e.,  a  2  second. 
55  milliliter  puff  every  30  seconds),  the 
dual  ratings  produced  by  the  revised 
test  method  will  still  effectively 
conununicate  the  impact  of  a  smoker's 
own  behavior  in  determining  what  he  or 
she  gets  from  any  given  cigarette. 

The  primary  objective  of  the  proposed 
parameters  is  to  provide  smokers  with  a 
strong  message  that  the  amount  of  tar 
and  nicotine  they  get  from  a  particular 
cigarette  is  not  hxed,  but  rather  can  vary 
greatly  according  to  the  way  they 
smoke.  Coupled  with  an  appropriate 
legend  in  advertising  and  public 
education,  the  new  system  is  intended 
to  alert  smokers  to  the  phenomenon  of 
compensatory  smoking  and  to  reinforce 
the  message  that  smoking  even  the 
lowest  rated  cigarettes  poses  a 
significant  health  risk. 

2.  Communication  of  Ratings  Through 
Advertising 

The  Commission  is  also  seeking 
comment  on  ways  to  improve  the 
communication  to  consumers  of  tar  and 
nicotine  ratings,  as  well  as  the 
importance  of  individual  smoking 


behavior.  The  Commission  is  also 
publishing  two  alternative  disclosures 
for  cigarette  advertising  (see 
Attachments  A  and  B).  Each  would  set 
out  the  ratings  produced  by  the 
Commission's  proposed  new  test 
method:  the  disclosures  differ  in  the 
additional  information  they  provide 
consumers  about  the  importance  of  their 
own  smoking  behavior.'^  The 
Commission  seeks  comment  on  the 
merits  of  these  two  alternative 
disclosures,  as  well  as  comment  on  any 
other  statements  that  commenters  might 
deem  appropriate  for  communication  of 
this  information. 

3.  Carbon  Monoxide  Ratings 

The  proposed  disclosures  do  not 
include  carbon  monoxide  ratings.  The 
carbon  monoxide  ratings  produced  by 
the  revised  test  method  would  continue 
to  be  published  in  the  Commission's  tar 
and  nicotine  report,  however,  and 
would  be  included  in  smoker  education 
efforts.  The  Commission  solicits 
comment  on  whether  tar  and  nicotine 
ratings  can  serve  as  proxies  for  carbon 
monoxide  ratings. 

4.  Use  of  "Multipliers"  To  Generate  the 
Upper-Tier  Ratings 

An  alternative  to  actual  cigarette 
testing  under  the  upper-tier  parameters 
would  be  to  approximate  the  ratings  that 
would  be  produced  under  those  new 
conditions  by  use  of  mathematical 
models  or  "multipliers."  The  four 
largest  cigarette  manufacturers  (Philip 
Morris  Incorporated,  R.J.  Reynolds 
Tobacco  Company,  Brown  &  Williamson 
Tobacco  Corporation,  and  Lorillard 
Tobacco  Company)  have  done 
exploratory  testing  of  a  number  of 
cigarette  varieties  using  the 
CMnmission's  proposed  upper-tier 
smoking  parameters,  have  plotted  the 
resulting  tar,  nicotine,  and  carbon 
monoxide  yields  against  the  yields 
obtained  for  the  same  cigarettes  using 
the  current  FTC  method,  and  have 
computed  quadratic  equations  that  they 
believe  define  the  resulting  curves.  A 
report  summarizing  this  work  is  being 
placed  on  the  public  record. '^ 

Based  on  its  review  of  the  report,  the 
Commission  believes  that  the  equations 
proposed  by  the  companies  produce 
results  that  closely  approximate  the 
results  of  actually  testing  cigarettes 


under  the  new  upper-tier  parameters. 
Accordingly,  the  Commission  proposes 
that  the  companies  be  permitted  to  use 
these  equations  to  calculate  the  tar, 
nicotine,  and  carbon  monoxide  yields 
that  otherwise  would  be  obtained  by 
testing  under  the  new  method.  The 
Commission  solicits  comment  on  this 
issue. 

5.  Alternative  Approaches  That  Were 
Considered 

Under  the  Commission's  proposed 
test  method,  all  cigarettes  are  tested  at 
the  same  puff  intensities,  even  though 
smokera  of  lower  rated  cigarettes  tend  to 
smoke  more  intensively  than  smokers  of 
higher  rated  brands  and  may  engage  in 
other  behavior,  such  as  filter  vent 
blocking,  that  increases  tar  and  nicotine 
yields.  The  Commission  considered 
incorporating  compensatory  smoking 
behavior  into  its  proposed  protocol  for 
the  upper-tier  by  varying  the  puff 
parameters  according  to  the  type  of 
cigarette  being  tested.  Such  a  plan 
would  use  higher  puffing  parameters  for 
lower  tar  cigarettes  and  lower  puffing 
parameters  for  higher  tar  cigarettes.  As 
a  result,  rating  ranges  would  be 
proportionally  larger  for  lower  tar 
cigarettes,  reflecting  the  effect  of 
compensatory  smoking.  The 
Commission  decided  not  to  propose  this 
approach  at  the  present  time.'*  Existing 
research  on  smoking  behavior  may  not 
be  sufficiently  detailed  to  provide  an 
adequate  basis  for  specifying  difiierent 
puff  parameters  for  different  groups  of 
cigarettes.  In  addition,  using  different 
puff  parameters  for  different  groups  of 
cigarettes  could  artificially  distort  the 
rankings  of  brands  near  the  dividing 
line  between  those  groups." 

The  Commission  also  considered 
including  some  degree  of  ventilation 
hole  blocking  in  its  new,  more  intensive 
smoking  conditions,  but  decided  not  to 
do  so  at  this  time.'^  Instead,  the 


■2  The  Commission  is  focusing  at  this  time 
primarilv  on  the  contents  of  the  disclosure,  and  not 
specificaily  on  such  questions  as  what  types  of 
advertising  it  should  be  included  in  and  what  size 
it  should  be  ia  those  advertising  media. 

''The  report  is  entitled  An  Experiment  to 
Determine  the  General  Relationship  Between 
Cigarette  Smoke  Yields  using  an  Altemati^fe  Puffing 
Begimen  (55/30/2)  and  the  Standard  FTC  Method 
(June  23. 1997). 


>*The  Commission  also  considered  using  the 
possibility  of  using  a  mathematical  equation  based 
on  the  pattern  and  magnitude  of  compensatory 
smoking  behavior  to  approximate  the  effect  of 
compensatory  smoking  on  tar  and  nicotine  yields. 

I)  For  example,  if  brands  are  assigned  to  different 
upper-tier  puff  parameters  based  on  their  ratings 
under  the  current  lest  method,  a  brand  just  below 
the  dividing  !ine  would  be  tested  under  more 
intensive  upper-tier  parameters  than  a  brand  jdst 
above  that  line.  Use  of  the  more  intensive 
parameters  could  boost  the  upper-tier  ratings  of  the 
Tirst  brand  substantially  higher  than  those  of  the 
second  brand  (even  though  their  ratings  under  the 
current  test  method  are  nearly  the  same). 

'*  Aeration  holes  in  the  filters  of  many  brands 
reduce  their  ratings  for  tar,  nicotine,  and  carbon 
monoxide  by  diluting  the  smoke  with  air  before  it 
reaches  the  smoking  machine.  Blocking  these  boles 
(which  can  be  invisible)  prevents  dilution,  and  can 
greatly  increase  the  yields  of  those  smoke 
constituents.  Research  suggests  that  a  significant 
number  of  smokers  of  ventilated  "low  tar"  and 


Commission  intends  to  implement  a 
consumer  education  program  to  inform 
smokers  of  the  presence  and  function  of 
aeration  holes,  the  importance  of  not 
blocking  them,  and  the  magnitude  of  the 
efiiect  that  blocking  them  can  have  on 
exposure  to  harmful  smoke 
constituents.'^ 

Finally,  the  Commission  considered 
keeping  the  current  unitary  rating 
system  and  adding  disclosures  warning 
smokers  that  the  amount  of  tar  and 
nicotine  they  get  v*rill  vary  depending  on 
how  a  cigarette  is  smoked.  This  plan  has 
the  advantage  of  avoiding  the  costs  and 
complexities  involved  in  moving  to  a 
two-tier  system.  It  would  emphasize  the 
artificial  nature  of  the  smoking  machine 
measiurements  and  the  fact  that  ratings 
produced  by  machines  do  not  indicate 
what  smokms  actually  get  from  their 
cigarettes.  The  advertising  disclosure, 
along  with  appropriate  education 
efforts,  could  potentially  inform 
smokers  about  compensation  and  ways 
to  avoid  it  The  Commission  believes, 
however,  that  unitary  ratings  will  be 
less  effective  than  a  range  of  ratings  in 
communicating  to  smokere  the 
variability  in  potential  smoke  ingestion. 
The  Commission  is  seeking  comment 
on  the  desirability  and  feasibility  of 
these  alternative  approaches  to  revising 
the  test  method. 

6.  The  Industry's  Recent  Agreement 
With  the  State  Attorneys  General 

In  June  1997,  a  proposed  agreement 
between  the  four  largest  U.S.  cigarette 
manufacturers  and  the  Attorneys 
General  of  forty  states  was  announced. 
The  agreement  contemplates  that  if 
Congress  passes  and  the  President  signs 
legislation  reflecting  the  terms  of  the 
agreement,  responsibility  for  cigarette 
testing  will  be  transferred  irom  the 
Commission  to  the  Food  and  Drug 
Administration  ("FDA").  If  FDA 
ultimately  does  receive  the  statutory 
authorization  contemplated  in  the 
agreement,  the  agency  would  need  time 
to  review  this  area  and  promulgate  rules 
setting  forth  its  test  method.  In  the 
interim,  the  Commission  believes  that  it 
is  important  to  improve  the  existing 
method,  and  that,  in  the  confines  of  a 
voluntary  system,  the  actions  proposed 
in  this  notice  are  responsive  to  many  of 
the  concerns  about  the  limitations  of 
that  method.  The  cigarette 
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"ultra  low  tar"  cigarettes  block  some  aeration  hole* 
some  of  the  time. 

"  Research  also  shows  that  many  smokers  are 
unaware  either  of  the  existence  of  the  venU  or  of 
the  fact  that  vent  blocking  increases  tar  yield.  See 
Kozlowski,  Smokers  are  Unaware  of  the  Filter  Vents 
Now  on  Most  Cigarettes:  Results  of  a  National 
Sunrey,  Tobacco  Control  (forthcoming  1997).  Thus, 
consumer  education  could  also  address  this  lack  of 
knowledge. 


manufacturers'  use  of  an  improved 
advertising  disclosure  and 
accompanying  consumer  education 
efforts  should  advance  consumer 
understanding  about  the  important  issue 
of  compensatory  smoking.  Moreover, 
experience  ujider  the  revised  system 
will  provide  a  basis  for  evaluating 
possible  future  changes  to  the  system. 

7.  Conclusion 

The  Commission  believes  that  the 
proposed  changes  can  be  implemented 
quickly  by  the  industry  within  the 
existiiig  volimtary  system  significantly 
in  advance  of  other  possible  approaches, 
and  these  changes  address  many  of  the 
problems  identified  in  the  NCI 
Monograph. 

Whatever  changes  are  adopted,  the 
Commission  intends  to  review  its  test 
method  every  five  years  to  assess  the 
operation  of  the  system  and  determine 
whether  further  changes  to  that  method 
and/or  the  disclosure  format  are 
appropriate.  The  Commission 
encourages  research  that  would  provide 
additional  data  in  all  of  the  areas 
addressed  by  these  revisions. 

E.  Request  for  Comments  and  Responses 
to  Specific  Questions 

The  Commission  is  seeking  comment 
on  the  revisions  to  its  current  testing 
methodology  proposed  above.  The 
Commission  is  also  seeking  comments 
on  the  following  specific  questions  and 
on  any  other  issues  relevant  to  the 
potential  modification  of  the  testing 
methodology: 

1.  The  Proposed  New  Testing 
Methodology 

a.  What  effect,  if  any,  are  the  dual 
ratings  that  would  be  provided  by  the 
Commission's  proposed  two-tier  test 
method  likely  to  have  on  consumers' 
purchases  of  cigarettes  and/or  their 
smoking  behavior?  Will  this  information 
affect  smoking  intensity,  brand  choice, 
and/or  the  decision  whether  to  quit 
smoking,  and  if  so,  how? 

b.  If  tne  proposal  for  testing  all 
cigareUes  under  the  same  two  sets  of 
parameters  is  adopted,  and  if  the 
parameters  incorporated  in  the 
Commission's  test  method  are  intended 
to  produce  yields  covering  the  range 
likely  to  be  experienced  by  most 
smokers,  are  the  proposed  parameters 
appropriate?  Why  or  why  not?  U  not, 
what  parameters  would  be  more 
appropriate  and  why? 

c.  Snould  the  butt  length  specified  in 
the  current  FTC  test  method — that 
cigarettes  be  smoked  to  a  length  of  23 
millimeters  or  to  3  millimeters  beyond 
the  filter  and  overwrap,  whichever  is 
longer — be  changed?  Is  there  evidence 


that  smokers  smoke  more  than  3 
millimeters  beyond  the  end  of  the 
overwrap?  If  so,  what  is  the  effect  of  that 
behavior  in  tenns  of  the  number  of  puBs 
thev  get  from  their  cigarette? 

a.  What  effect,  if  any.  would  reducing 
the  sample  size  from  100  to  50 
cigarettes,  as  proposed,  have  on  both  the 
reliability  and  the  replicability  of  the 
machine  yield  estimates?  If  there  is  an 
effect  on  reliability,  does  the  fact  that 
consumers  would  be  given  dual  ratings, 
rather  than  a  unitary  rating,  lessen  the 
importance  of  that  reduction? 

e.  Can  the  machines  presenUy  used  to 
smoke  cigarettes  pursuant  to  the  FTC 
test  method  operate  under  the 
parameters  in  the  Commission's 
proposed  new  protocol?  If  not,  could 
they  be  modified  to  operate  under  those 
parameters  or  would  new  machines 
have  to  be  purchased?  What  testing 
would  be  necessary  to  ensure  the 
validity  of  the  proposed  modifications 
to  the  test  method — that  is,  to  ensure 
that  the  revised  protocol  will  produce 
highly  reliable  and  replicable  results? 
How  long  would  such  validation  take? 

f.  Could  the  ratings  for  the  upper  tier 
«f  the  revised  test  method  be  obtained 
from  mathematical  equations  or 
"multipliers"?  Why  or  why  not?  Would 
the  continuing  validity  of  the  equations 
have  to  be  reconfirmed  periodioally 
through  actual  machine  smoking  and,  if 
so,  how  often? 

g.  Should  the  cigarette  manufacturers 
be  permitted  to  use  the  mathematical 
equations  they  submitted  to  the 
Commission  to  calculate  the  ratings  that 
would  be  produced  by  testing  under  the 
profKMed  upper-tier  parameters?  Why  or 
why  not?  If  the  industry  is  permitted  to 
use  such  mathematical  equations, 
should  it  continue  to  use  100  cigarettes, 
rather  than  50,  to  determine  the  lower- 
tier  ratings?  Why  or  why  not? 

h.  How  much  would  the  proposed 
two-tier  testing  system  cost  the  cigarette 
industry  to  implement  as  compared  to 
the  current  system?  How  much  would 
the  proposed  two-tier  testing  system 
cost  the  cigarette  industry  to  implement 
if  100  cigarettes,  rather  than  50.  were 
smoked  under  each  test  condition?  How 
much  would  the  proposed  revisions  to 
the  test  method  cost  the  industry  to 
implement  if  mathematical  equations 
were  used  to  generate  the  upper-tier 
ratings? 

2.  Alternative  Options  for  Revising  the 
Test  Method 

a.  Should  the  upper  tier  of  the  two- 
tier  test  method  reflect  the  tendencies  of 
smokers  of  lower  rated  and  heavily 
aerated  (i.e..  vented)  cigarettes  to  smoke 
more  intensively  (by  taiking  more  puffa. 
bigger  puffs,  etc)  or  to  block  some  or  all 
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of  the  ventilation  holes  while  smoking? 
If  so,  how  should  the  test  protocol  be 
modified  in  order  to  obtain  tar  and 
nicotine  ratings  that  would  accurately 
reflect  the  effect  of  these  and  other 
forms  of  compensatory  smoking 
behavior?  Would  ratings  generated  by 
such  a  test  protocol  affect  smoking 
intensity,  brand  choice,  and/or  the 
decision  whether  to  quit  smoking,  and 
if  so,  how? 

b.  Could  compensatory  smoking 
behavior  be  incorj)orated  into  the  test  by 
using  different  test  parameters  for 
different  groups  of  cigarettes  (i.e.  higher 
test  parameters  for  lower  rated  cigarettes 
and  lower  test  parameters  for  higher 
rated  cigarettes)?  If  so,  how  many 
different  groups  of  cigarettes  should 
there  he,  and  what  parameters  should  be 
applied  to  each  group?  Where  should 
the  line(s)  separating  the  groups  be 
drawn?  Would  using  different  sets  of 
parameters  overemphasize  differences 
in  yields  between  brands  on  either  side 
of  the  dividing  line(s)?  Would  it  cause 
cigarettes  on  either  side  of  the  dividing 
line(s)  to  "switch  rankings"  with  respect 
to  their  upper  tier  ratings?  If  so,  do  these 
potential  outcomes  "make  the  use  of 
different  parameters  for  different 
cigarettes  undesirable? 

c.  Could  the  effect  of  compensatory 
smoking  behavior  be  incorporated  into 
the  test  by  blocking  some  or  all  of  the 
aeration  vents  during  testing?  What  does 
the  available  evidence  demonstrate 
about  the  prevalence  of  vent  blocking 
and  about  the  percentage  of  vents  that 
are  blocked  by  those  smokers  who  do 
engage  in  vent  blocking?  What  effect,  if 
any,  does  vent  blocking  have  on 
smokers'  puff  frequency,  puff  volume, 
and  puff  duration?  If  vent  blocking  were 
to  be  included  in  the  upper  tier  of 
testing,  how  should  that  blocking  be 
accomplished?  If  vent  blocking  were 
used  to  generate  upper-tier  tar  and 
nicotine  yields,  would  this  lead 
cigarette  companies  to  switch  bom  filter 
aeration  to  some  other  method  of 
creating  lower  yield  cigarettes?  If  so, 
what  would  be  the  effect  on  the 
relevance  of  the  upper-tier  yields? 

d.  Could  the  effects  of  compensatory 
smoking  behavior  be  incorporated  into 
mathematical  equations  or  multipliers 
that  could  be  applied  to  the  ciurent  FTC 
ratings  to  calculate  "compensation- 
adjusted"  ratings?  Do  existing  studies  of 
smoking  behavior  provide  a  sufficient 
basis  to  create  an  equation  or  set  of 
multipliers  that  could  be  used  to 
approximate  the  compensation  effect? 
How  closely  could  equations 
approximate  the  compensation  effect? 
What  degree  of  accuracy  is  necessary? 
Would  an  approximation  t>e  acceptable? 
Can  existing  studies  moasuring  nicotine 


intake  of  smokers  be  used  to  make 
inferences  about  tar  intake,  or  is  the 
effect  of  compensation  behavior  likely 
to  be  difiisrent  for  tar  and  nicotine? 

3.  Advertising  Disclosures  and 
Consumer  Education 

a.  Is  the  language  of  either  of  the 
proposed  disclosures  for  cigarette 
advertising  (Attachments  A  tmd  B) 
likely  to  communicate  effectively  to 
consumers  that  their  tar  and  nicotine 
intake  from  a  cigarette  will  vary 
depending  on  how  they  smoke  it? 

b.  Aretne  proposed  disclosures  likely 
to  be  more  effective  in  conveying  useful 
information  to  consumers  than  current 
advertising  disclosures?  What  changes, 
if  any,  should  be  made  to  either  the 
content  (including  the  sp>ecific  words 
used)  or  the  layout  of  either  of  the 
disclosures?  Are  there  other  disclosure 
formats  that  would  he  more  effective? 

c.  What  effect,  if  any,  is  either  of  the 
proposed  disclosures  likely  to  have  on 
consumers'  purchases  of  cigarettes  and/ 
or  their  smoking  behavior?  Is  there 
reason  to  believe  this  information  will 
affect  smoking  intensity,  brand  choice, 
and/or  the  decision  whether  to  quit 
smoking,  and  if  so,  how? 

d.  The  proposed  disclosures  do  not 
contain  information  regarding  carbon 
monoxide  ratings.  Should  information 
regarding  carlx>n  monoxide  ratings  be 
included  in  any  disclosure  format  that 
is  adopted?  Why  or  why  not?  If  such 
information  is  provided,  how  should  it 
be  done?  How  closely  do  c£uhon 
monoxide  ratings  obtained  in  smoking 
machine  tests  correlate  with  tar  and 
nicotine  ratings? 

e.  Should  the  disclosures  include 
information  concerning  the  ratio  of  the 
cigarette's  tar  and  nicotine  ratings? 
Would  these  ratios  provide  useful 
information  to  smokers? 

f.  Would  it  be  necessary  to  require 
that  the  disclosures  be  printed  in  black 
text  on  a  white  background,  or  would  it 
be  sufficient  to  retain  the  standard 
emlx}died  in  the  cigarette 
manufacturers'  1970  agreement — that  is, 
that  the  disclosure  be  clear  and 
prominent? 

g.  What  kinds  of  disclosures  and 
public  education  efforts  should  be ' 
undertaken  to  inform  smokers  about 
compensatory  smoking?  What  evidence 
exists  on  the  likelihood  that  smokers 
will  change  their  behavior  when 
advised  of  compensatory  smoking 
techniques  and  bow  to  avoid  them?  Can 
graphic  techniques  used  by  researchere 
to  measure  compensatory  smoking  (e.g., 
color  and  stain  pattern  matching)  be 
used  by  consumers  to  evaluate  the 
extent  of  their  own  compensatory 
smoking? 


h.  What  kinds  of  consumer  education 
messages  should  be  created  to  inform 
smokers  of  the  presence  of  filter  vents 
and  of  the  importance  of  not  blocking 
them  with  their  fingers  or  lips? 

i.  What  other  kinds  of  consumer 
education  messages  should  accompany 
the  Commission's  revision  of  the 
cigarette  test  method? 

).  How  would  the  proposed  new 
testing  method  and  each  of  the  various 
alternative  methods  that  were 
considered  likely  complement  or  detract 
from  possible  consumer  education 
initiatives? 

4.  Other  Possible  Policy  Options 

a.  Rather  than  move  to  a  two-tier  test 
method,  would  it  be  preferable  to 
continue  to  test  cigarettes  under  a  single 
protocol  and  use  consumer  education 
and  an  advertising  disclosure  to  inform 
consiuners  what  the  ratings  do  and  do 
not  represent,  and  that  what  smokera  get 
from  any  particular  cigarette  depends  in 
large  part  on  how  they  smoke  it?  If  so. 
should  cigarettes  continue  to  be  tested 
under  a  protocol  that  uses  a  2  second, 
35  milliliter  puff  every  minute,  or 
should  different  smoking  parameters  be 
used?  What  form  should  such  consiuner 
education  take  [e.g.,  informational 
materials  at  the  point  of  purchase)  and 
what  should  it  say? 

b.  Rather  than  move  to  a  two-tier  test 
method,  would  it  be  preferable  to  drop 
all  FTC  approval  of  the  tar  and  nicotine 
testing  system?  Are  all  potential  ratings 
so  inherently  flawed  and  misleading, 
and  the  possibilities  for  improving  the 
system  so  unlikely  to  succeed,  that  use 
of  any  numerical  tar  and  nicotine 
ratings  should  be  ended?  Would  such  a 
change  affect  smoking  intensity,  brand 
choice,  and/or  the  decision  whether  to 
quit  smoking,  and  if  so,  how? 

c.  Should  the  cigarette  test  method 
attempt  to  measure  or  otherwise  account 
for  the  bioavailability  of  the  nicotine  in 
different  cigarettes?  If  so,  how  should  it 
do  so?  Is  the  alkalinity  of  the  nicotine 

a  surrogate  for  bioavailability?  Is  there  a 
mathematical  model  by  which 
bioavailability  can  be  computed  from 
nicotine  yield,  alkalinity,  and  other 
information? 

d.  If  the  effiect  of  compensatory 
smoking  behavior  is  not  incorporated  in 
the  tar  and  nicotine  ratings,  should  a 
disclosure  warning  smokers  about 
compensatory  smoking  behavior  be 
required  in  all  ads?  Would  such  a 
disclosure  likely  be  effective  in 
reinforcing  the  consumer  education 
efforts? 

5.  Other  Issues 

a.  What  available  evidence  exists 
concerning  how  consiunera  view 


cigarettes  with  relatively  low  tar  and 
nicotine  ratings  and  their  perception  of 
the  relative  rides  of  smoking  such 
cigarettes  rather  than  full  flavor 
cigarettes? 

b.  Do  the  biological  markers  used  to 
estimate  nicotine  ingestion  in  human 
smoking  studies  provide  adequate 
estimates  of  likely  tar  ingestion?  If  not. 
what  other  evidence  can  be  used  to 
predict  tar  intake? 

c.  Earlier  this  year,  the  National 
Institutes  of  Health  issued  Smoking  and 
Tobacco  Control  Monograph  6 — 
Changes  in  Cigarette-Related  Disease 
and  Their  Implication  for  Prevention 
and  Control.  The  Monograph,  which 
presents  the  results  of  three  large  new 
epidemiological  studies  and  additional 
follow-up  data  for  two  older  studies 
bom  the  1950's,  notes  (pp.  ix-x)  that: 

When  observations  from  the  more 
contemporary  studies  are  compared  with 
those  from  the  IQSO's,  one  important  but 
disturbing  conclusion  is  apparent — mortality 
risks  among  continuing  smokers,  both  males 
and  females,  have  increased. 

What  effect,  if  any,  do  the  findings 
reported  in  this  Monograph  have  on  the 
Ad  Hoc  Committee's  conclusion  that  the 
smoking  of  "cigarettes  with  lower 
machine-measured  yields  has  a  small 
effect  in  reducing  the  risk  of  cancer 
caused  by  smoking"? 

n.  Cigarette  Descriptors 

Cigarette  manufacturers  use  a  number 
of  descriptive  terms  (such  as  "low  tar," 
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"light,"  "medium,"  "extra  light,"  "ultra 
light,"  "ultra  low,"  and  "ultima")  in 
advertising  and  labeling  information 
about  their  cigarettes.  The  Ad  Hoc 
Committee  of  the  President's  Cancer 
Panel  concluded  that  "(bjrand  names 
and  brand  classifications  such  as  "light" 
and  "ultra  light"  represent  health  claims 
and  should  be  regiilated  and 
accompanied,  in  fair  balance,  with  an 
appropriate  disclaimer." 

There  are  no  official  definitions  for 
these  terms  but  they  appear  to  be  used 
by  the  industry  to  reflect  ranges  of  FTC 
tar  ratings.  Generally,  the  term  "low  tar" 
is  used  to  mean  tar  ratings  of  7  to  15 
milligrams,  and  the  term  "ultra  low  tar" 
is  used  to  mean  tar  ratings  of  6 
milligrams  or  less.  The  Commission  is 
beginning  the  process  of  examining 
these  questions  by  seeking  conmient  on 
the  following  issues: 

1.  Is  there  a  need  for  official  guidance 
with  respect  to  the  terms  used  in 
marketing  lower  rated  cigarettes?  If  yes, 
why?  If  no,  why  not? 

2.  What  data,  evidence  or  other 
relevant  information  on  consimier 
interpretation  and  imderstanding  of 
terms  such  as  "ultra  low  tar,"  "ultra 
light."  "low  tar."  "light,"  "medium," 
"extra  light"  and  "ultima,"  as  used  in 
the  context  of  cigarettes  exists?  Do 
consimiers  beUeve  they  will  get 
significantly  less  tar  from  cigarettes 
described  as  "light"  or  "low  tar"  than 
from  regular  or  full  flavor  cigarettes,  and 
do  they  believe  they  will  get 


significantly  less  tar  from  cigarettes 
described  as  "ultra  low  tar"  or  "ultra 
light"  than  from  "light"  or  "low  tar" 
cigarettes?  Do  the  descriptors  convey 
implied  health  claims? 

3.  Do  consumers  use  descriptors, 
rather  than  the  FTC  tar  and  nicotine 
ratings,  as  their  primary  source  of 
information  about  the  tar  and  nicotine 
yields  of  different  cigarette  brands? 
What  data  or  evidence  examines  this 
question?  If  consimiers  use  descriptors 
as  their  primary  source  of  information 
about  tar  and  nicotine  yields,  what 
implications  does  this  have  for  the 
proposed  revisions  to  the  test  method 
and  the  advertising  disclosure? 

By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 

Attachmmt  A 


There's  no  such  thing  as  a  safe  smoke. 
Even  cigarettes  with  low  ratings  can  give 
you  high  amounts  of  tar  and  nicotine.  It 
depends  on  how  you  smoke. 
2  mg.-6  mg.  tar,  0.2  mg,-0.6  mg  nicotine 
per  cigarette  by  FTC  method. 


Attachment  B 

2  mg.-6  mg.  tar,  0.2  mg.  -0.6  mg.  nicotine  j)er 

cigarette  by  FTC  method 

How  much  tar  and  nicotine  you  get  frxxn 
a  cigarette  depends  on  how  intensely  you 
smoke  it. 

(PR  Doc.  97-24246  Filed  9-11-97;  8:45  am] 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclus»on  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  12, 
1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Dogs,  humane  treatment; 

tethering;  published  8-13- 

97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

IHinois;  published  7-14-97 

Massachusetts;  published  7- 
14-97 

Ohio;  published  6-13-97 

Clean  Air  Act: 

State  operating  permits 

programs — 

Iowa;  published  7-14-97T 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  14. 
1997 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  ar)d  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
published  9-11-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marteting 
Servfca 

Pears  (winter)  grown  in 
Oregon  et  al.;  comments 
due  by  9-19-97;  published 
8-20-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Hoattti 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 


m 


Brucellosis  in  cattle— 
State  and  area 
classifications; 
comments  due  by  9-16- 
97;  published  7-18-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Export  programs: 
Payn>ent  guarantees; 
expanding  export 
transactions;  comments 
due  by  9-15-97;  pubHshed 
8-15-97 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Natural  or  regenerated 
collagen  sausage  casings; 
labeling  requirements; 
comments  due  by  9-15- 
97;  published  7-17-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 
Coho  salmon — 
Southern  Oregon/Northern 
Califomia  coast; 
comments  due  by  9-16- 
97;  published  7-18-97 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Crab;  comments  due  t>y 
9-15-97;  published  7-15- 
97 

Magnuaon  Act  provisions 
National  standard 
guidelines;  comments 
due  by  9-18-97; 
published  8-4-97 
Northeastern  United  States 
fisheries- 
Northeast  muttispecies; 
comments  due  by  9-15- 
97;  published  8-27-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Northern  anchovy; 
comments  due  by  9-15- 
97;  published  8-21-97 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
_     Thunder  Bay  National 
Marine  Sanctuary,  Ml; 
designation;  comments 
due  by  9-18-97; 
published  6-23-97 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Management  and  operating 
contracts — 


Performancenbased 
management 
contracting,  fines, 
penalties,  etc.; 
comments  due  by  9-19- 
97;  published  8-20-97 
ENERGY  DEPARTMENT 
Federal  Energy  Raguiatory 
Commission 

Property  and  oil  pipeline  units 
accounting  regulations; 
comments  due  by  9-15-97; 
published  7-31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-15-97;  published  8-15- 
97 

Iowa;  comments  due  by  9- 
15-97;  published  8-15-97 

Missouri;  comments  due  by 
9-15-97;  published  8-15- 
97 

Pennsylvania;  comments 
due  by  9-17-97;  published 
8-18-97 

South  Carolina;  comments 
due  by  9-19-97;  published 
8-20-97 

Tennessee;  comments  due 
by  9-15-97;  published  8- 
15-97 

Wisconsin;  comments  due 
by  9-15-97;  publi^ied  7- 
10-97 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Texas;  comments  due  by  9- 
18-97;  published  8-19-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Com  gluten;  comments  due 
by  9-16-97;  published  7- 
18-97 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-15-97;  published 
8-15-97 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations- 
Short-  and  intermediate- 
term  credit;  System  and 
norvSystem  lenders; 
comments  due  by  9-15- 
97;  published  7-17-97 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
UnauttK>rized  changes  of 
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TRANSPORTATION 
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DEPARTMENT 

Loan  guaranty: 
Automatk:  processing 
authority,  loan  reporting, 
arxJ  retention 
requirements;  comments 
due  by  9-15-97;  published 
7-15-97 
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Community  programs  necessary  for  life  or  safety  under 
wel&re  reform;  specification,  48308-48309 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Dakotas  District  Resource  Advisory  Coimcil,  48299 
Realty  actions;  sales,  leases,  etc: 

Nevada,  48209-48300 
Recreation  management  restrictions,  etc.: 
White  Mountains  National  Recreation  Area.  AK;  special 
rules  and  associated  recreation  feciiities,  48300- 
48301 

National  Communications  Systnn 

NOTICES 

Federal  telecommunications  recommendation  1070-1997 
Detail  Specification,  48317 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act.  48317 
National  Institutes  of  Hsaltn 

NOTICES 

Meetings: 
Acupuncture;  consensus  development  conference.  48298 

Nation^  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
New  E|igland  Fishery  Management  Council;  meetings, 
48207-48208 


National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48301-48302 
Environmental  statements;  availability,  etc.: 

Shenandoah  National  Park,  VA,  48302 
Meetings: 
Keweenaw  National  Historical  Park  Advisory 

Commission,  48302 
Sleeping  Bear  Dunes  National  Lalceshore  Advisory 
Conmiission,  483G2 
Native  American  human  remains  and  associated  funerary 
objects: 
Illinois  State  Museum.  Springfield,  IL;  inventory 

completion.  48303—48304 
Peabody  Museiun  of  Archaeology  and  Ethnology,  MA; 

cultiual  items  from  Rhode  Island,  48304-48305 
Peabody  Museum  of  Archaeology,  MA;  inventory;    ' 

correcticm,  48345 
Springfield  Science  Museum,  Springfield,  MA; 
repatriation;  correction,  48345 

National  Tetecommtmicationajnd  Information 
Administration 

NOTICES 

Senior  Executive  Service: 
Perfarmance  Review  Board;  membership,  48221 

Natural  Rasourcas  Conservation  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 

Middle  Deep  Red  Run  Creek  Watershed,  OK.  48211 
Field  office  technical  guides;  changes: 

Florida,  48211-48212 

Navy  Department 

NOTICES 

Environmental  statranents;  availability,  etc.: 
Base  realignment  and  closure — 

Naval  Training  Center;  San  Diego.  CA.  48261 
Environmental  statements;  notice  of  intent: 
Base  realignment  and  closure^ 
Fleet  and  Industrial  Supply  Center,  Richmcmd,  CA. 
48260 
Inventions,  Government-owned;  availability  for  licensing, 
48262-48265 


Nuclear  Regulatory  Commiasion 

RULES 

Notices,  instructions  and  reports  to  workers,  etc.: 
Notice  to  employees  (NRC  Form  3,  August  1997);  posting 
requirements,  48165-48166 

Nonces 

Certificates  of  compliance: 
United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant,  KY,  48320-48321 
Portsmouth  Gaseous  Diffusion  Plant.  OH,  48318-48320 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  48321-48322 
Meetings;  Simshine  Act,  48322 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 

48322-48323 
Applications,  hearings,  determinations,  etc.: 
Northern  States  Power  Co.,  48317-48318 
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Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Methylene  chloride;  occupational  exposure — 
Start-up  date  extension,  48175-48176 
NOTICES 
Meetings: 
Occupational  Safety  and  Hraith  National  Advisory 
Committee,  48317 

Panama  Canal  Commission 

RULES 

Shipping  and  navigation: 
Vessel  transit  reservation  system;  transit  schedule 

preference,  transiting  vessels  order,  and  passenger 
steamers  preference,  48178-48181 


Corps 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  48323 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single  employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits,  48176-48177 
NOTICES 

Multiemployer  plans: 
Interest  rates  and  assumptions.  48323-48324 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 
Periodicals  mail;  presort  requirements,  48191-48193 

Presidential  Documents 

EXECUTIVE  ORDERS 

American  Heritage  Rivers,  Federal  support  of  community 
efforts  (EO  13061).  48445-48448 

Public  Healtti  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  48329-48331 
Depository  Trust  Co.,  48331-48332 
Philadelphia  Stock  Exchange,  Inc.,  48332-48333 

Applications,  hearings,  determinations,  etc.: 
Equisure,  Inc.,  48324 
LEVCO  Series  Trust,  et  al..  48324-48329 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Union  Pacific  Railroad  Co.  et  al.,  48333,  48334 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  48334 

Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


Toxic  Substances  and  Disease  Registry  Agency 
See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 
See  Foreign  Assets  Control  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48334- 
48340 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48342 
Meetings: 

Prostibetics  and  Special-Disabilities  Programs  Advisory 
Committee,  48342-48343 

Voluntary  Service  National  Advisory  Committee,  48343 

Women  Veterans  Advisory  Committee.  48343-48344 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Pick-Sloan  Missouri  Basin,  Eastern  Division,  48272- 
48276 
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Environmental  Protection  Agency,  48348-48391 
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Part  IV 

The  President,  48445-48448 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docufTtents  having  general 
appiicatxlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  uixier 
50  tides  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Dedwt  Na  97-041-21 

Tuberculosis  in  CiMIe  and  Bison;  Stats 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  tuberculosis 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  by  raising 
the  designation  of  Virginia  from  a 
modified  accredited  State  to  an 
accredited-free  State.  We  liave 
determined  that  Virginia  meets  the 
criteria  for  designation  as  an  accredited- 
&Be  State. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  June  27,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231, 
(301)  734-7727;  or  e-mail: 
mes8eyOaphi8.u8da.gov. 

8Uf>PLB»fTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
June  27,  1997  (62  FR  34612-34613. 
Docket  No.  97-041-1).  we  amended  the 
tuberculosis  regulations  in  9  CFR  part 
77  by  removing  Virginia  from  the  list  of 
modified  accredited  States  in  §  77.1  and 
adding  it  to  the  list  of  accredited- fi«e 
States  in  that  section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 


August  26, 1997.  We  did  not  receive  any 
comments.  The  &cts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive  ■ 
Order  12866. 

List  of  Subiects  in  9  CFR  Fait  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements,  Transportation, 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  77  and 
that  was  published  at  62  FR  34612- 
34613  on  June  27, 1997. 

Aitfhoritr  21  U.S.C  111,  114, 114a.  115- 
117, 120. 121. 134b.  and  134t  7  CFR  2.22, 
2.80.  and  371.2(d). 

Dons  in  Washington.  DC,  this  9th  day  of 
September  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-24390  Filed  9-12-97;  8:45  am] 

WKUMta  COOC  M10-M-r 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  19 

Rmsiso^AFat 

Employees;  Minor  Amsndnisiit 

AQBICY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 


;  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  refer  to  the  August  1997 
NRC  Form  3,  "Notice  to  Employees"  or 
the  latest  version  of  this  form  provided 
by  the  Commission.  This  action  is 
necessary  because  the  version 
referenced  in  the  Code  of  Federal 
Regulations  (CFR)  has  been  updated. 
This  action  also  eliminates  the  need  to 


update  the  Commission's  regulations 
every  time  the  form  is  changed. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  on  September  15. 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  Haisfield.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  telephone  301-415- 
6196,  e-mail  MFH9NRC.GOV. 

SUPPlfMENTARY  MFORMATKM: 

Background 

The  purpose  of  this  amendment  to  10 
CFR  Part  19  is  to  promulgate  a  change 
to  incorporate  a  reference  to  the  latest 
NRC  Form  3.  NRC  regulations  in 
§  19.11,  "Posting  of  notices  to  woricecB,** 
specify  that  licensees  post  the  January 

1996  revision  of  NRC  Form  3,  "Notice 
to  Employees."  A  new  version  of  the 
form  was  issued  in  August  1997  to 
inform  industry  workers  that  the 
responsibility  for  investigating 
discrimination  complaints  within  the 
Department  of  Labor  has  been 
transferred  from  the  Wage  and  Hour 
Division  to  the  Occupational  Health  and 
Safety  Administration.  Additionally, 
NRC  Form  3  has  been  revised  to 
indicate  that  the  Paducah  Gaseous 
Diffiision  Plant  located  in  Kentucky  is 
under  the  purview  of  Region  III  and  to 
show  a  new  NRC  address  for  Region  IL 
Because  licensees  and  applicants  are 
require  d  to  prominently  post  the  current 
version  of  NRC  Form  3,  §  19.11  is  being 
updated  to  specify  the  use  of  the  August 

1997  version  of  NRC  Form  3.  To 
eliminate  the  need  to  revise  the  CFR 
whenever  NRC  Form  3  is  changed. 

§  19.11  is  also  being  revised  to  specify 
the  use  of  later  versions  of  NRC  Form 
3  that  supersede  the  August  1997 
version  within  30  days  of  receiving  the 
revised  NRC  Form  3  from  the 
Commission.  The  NRC  will  inform 
licensees  of  future  changes  to  NRC  Form 
3  by  an  administrative  letter  and.  in 
addition,  the  availability  of  any  new 
versions  will  be  noticed  in  the  Fe<teral 
Rnister. 

Because  this  is  an  amendment  dealing 
with  agency  organization,  practice,  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  553(b)(A).  The  amendm3nt  is 
effective  upon  publication  in  the 
Federal  Kegiater.  Good  cause  exists  to 
dispense  with  the  usual  30-day  delay  in 
Ae  effective  date  because  the 
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amendment  is  of  a  minor  and 
administrative  nature  dealing  with  an 
update  to  the  CFR  to  reference  the  latest 
version  of  NRC  Form  3. 

Compatibility  of  Agreement  State 
Regulations 

Under  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  States,"  approved  by  the 
Commission  on  June  30,  1997,  §  19.11  is 
listed  as  compatibility  category  "C" 
Under  compatibility  category  C,  the 
essential  objectives  should  be  adopted 
by  the  State  to  avoid  conflicts, 
duplications  or  gaps  with  NRC 
regulations.  The  maiuier  in  which  the 
essential  objectives  are  addressed  may 
be  different  than  that  used  by  the  NRC. 

Environmental  Impact  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  final  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(cHl).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paper 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  3150-0044. 

Public  Protection  Notification 

The  NfRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  this 
rule  is  considered  minor  and  not  a 
s^ubstantial  amendment;  it  has  no 
economic  impact  on  NRC  licensees  or 
the  public. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget. 

List  of  Subiects  in  10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 


safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  Part  19. 

PART  19— NOTICES.  INSTRUCTIONS 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

1.  The  authority  citation  for  Part  19 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63,  81. 103,  104,  161. 
186.  68  SUt.  930.  933.  935.  936,  937.  94a, 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended,  sec.  1701. 106  Stat  2951.  2952. 
2953  (42  U.S.C  2073.  2093.  2111.  2133.  2134. 
2201.  2236.  2282  2297f);  sec.  201.  88  SUt 
1242.  as  amended  (42  U.S.C.  5841):  Pub.  L 
95-601.  sec.  10.  92  Stat.  2951  (42  U.S.C. 
5851). 

2.  In  §  19.11.  paragraphs  (c)(1)  and 
(c)(2)  are  revised  to  read  as  follows: 

§  19.1 1    Posting  of  notices  to  workers. 

•         •         •         *         • 

(c)(1)  Each  licensee  and  each 
applicant  for  a  specific  license  shall 
prominently  post  NRC  Form  3,  "Notice 
to  Employees,"  dated  August  1997. 
Later  versions  of  NRC  Form  3  that 
supersede  the  August  1997  version  shall 
replace  the  previously  posted  version 
within  30  days  of  receiving  the  revised 
NRC  Form  3  from  the  Commission. 

(c)(2)  Additional  cop)^  of  NRC  Form 
3  may  be  obtained  by  writing  to  the 
Regional  Administrator  of  the 
appropriate  U.S.  Nuclear  Regulatory 
Commission  Regional  Office  listed  in 
Appendix  D  to  Part  20  of  this  chapter  or 
by  calling  the  NRC  Information  and 
Racords  Management  Branch  at  301- 
415-7232. 


Dated  at  Rockville.  Maryland,  this  28th  day 
of  August.  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  CalUn, 
Executive  Director  for  Operations. 
(PR  Doc.  97-24381  Filed  9-12-fl7;  8:45  am) 
BiUJNQ  cooc  7gsft-ei-p 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  210 

[Regulation  J;  Docket  No.  R-0972] 

Collection  of  Checks  and  Other  Items 
by  Federal  Reserve  Banks  and  Funds 
Transfers  Through  Fedwire 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  Effective  January  2. 1998,  the 
Reserve  Banks  will  begin  to  implement 
a  policy  under  which  each  depository 
institution  may  maintain  only  a  single 
funds  account  with  the  Federal  Reserve. 
A  single  account  will  establish  a  single 
debtor-creditor  relationship  between 
each  institution  and  a  Federal  Reserve 
Bank  and  will  make  account 
management  more  efficient  for  banks 
with  interstate  branches.  The  Board  is 
adopting  amendments  to  subpart  A  of 
Regulation  J  to  conform  the  Federal 
Reserve  check  collection  rules  to  the 
single  account  structure. 
EFFECTIVE  DATE:  January  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel,  (202/452-3625),  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  or  Heathenm  Allison,  Attorney 
(202/452-3565),  Legal  Division.  For  the 
hearing  impaired  only,  contact  Diane 
Jenkins.  Telecommunications  Device  for 
the  Deaf  (TDD)  (202/452-3544).  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets.  N.W., 
Washington,  D.C.  20551. 

SUPPt.EMENTARY  INFORMATION: 

Overview 

The  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act  of  1994 
(Pub.  L.  103-328)  made  significant 
changes  to  various  banking  laws  to 
authorize  and  facilitate  interstate 
banking.  Consequently,  the  number  of 
depository  institutions  that  operate 
branches  in  more  than  one  Federal 
Reserve  District  is  exp>ected  to  increase. 
On  January  2, 1998,  the  Federal  Reserve 
Banks  will  begin  to  implement  a  new 
accoimt  structure  that  will  provide  a 
single  Federal  Reserve  account  for  each 
institution. '  A  primary  objective  of  the 
single  account  structure  is  to  establish  a 
single  debtor-creditor  relationship 


'  A  foreign  banlc's  U.S.  branches  and  agencies 
and  an  Edge  or  agreement  corporation's  offices  will 
not  be  required  to  adopt  a  single  account  structure. 
The  Board  has  propoaed  amendments  to  Regulation 
D  to  allow  such  institutions  with  offices  in  multiple 
Federal  Reserve  Districts  to  choose  whether  to 
adopt  a  single-account  structure  or  retain  multiple 
accounts  as  they  do  currently  |62  FR  42708.  August 
8.1997). 


Federal  Register  /  Vol.  62,  No.  178  /  Monday.  September  15,  1997  /  Rules  and  Regulations    48167 


between  each  chartered  entity  and  the 
Federal  Reserve.  A  single  debtor- 
creditor  relationship  is  the  most 
effective  means  for  Reserve  Banks  to 
manage  their  affairs  with  a  depository 
institution.  A  single  account  structure 
also  may  allow  depository  institutions 
to  manage  their  overall  position  with 
the  Reserve  Banks  more  efficiently. 

The  Board  is  adopting  amendments  to 
subpart  A  of  Regulation  J,  governing  the 
collection  of  checks  and  other  items  by 
Federal  Reserve  Banks,  to  conform  the 
Federal  Reserve  check  collection  rules 
to  the  single  account  structure.  The 
Board  does  not  believe  it  is  necessary  to 
amend  subpart  B  of  Regulation  J,  which 
governs  funds  transfers  through 
FedMrire,  to  accommodate  the  single 
account  structure.  The  Reserve  Banks 
will,  however,  issue  revised  operating 
circulars  governing  collection  of  cash 
items.  Fedwire  funds  transfers,  and 
other  Reserve  Bank  services  to  reflect 
the  new  account  structure. 

Under  the  Regulation  J  amendments, 
all  of  an  institution's  check  collection 
tmd  return  transactions  through  the 
Federal  Reserve  Banks  will  be  reflected 
in  a  single  account  held  at  that 
institution's  "Administrative  Reserve 
Bank"  (or  in  a  correspondent's  account 
at  a  Reserve  Bank).  Recent  amendments 
to  Regulation  D  provide  a  means  to 
determine  the  location  of  an 
institution's  reserve  account.^  The  final 
amendments  to  Regulation  J  provide 
that  the  account  location  for  an 
institution  that  sends  items  to  a  Reserve 
Bank  for  collection  (and  the  identity  of 
its  Administrative  Reserve  Bank)  will  be 
determined  in  accordance  with  the 
provisions  of  Regulation  D.  even  if  the 
institution  is  not  otherwise  subject  to 
that  regulation. 

Under  the  amendments,  an  institution 
generally  is  permitted  to  send  an  item 
to  any  Reserve  Bank  for  collection,  but 
the  item  is  deemed  to  have  been  sent 
first  to  that  institution's  Administrative 
Reserve  Bank.  The  amendments 
designate  the  parties  that  are  deemed  to 
handle  the  item  and  the  order  in  which 
they  are  deemed  to  have  handled  it. 
(Although  the  Administrative  Reserve 
Bank  is  deemed  to  handle  the  check,  it 
would  not  be  considered  to  have 


'  Regulation  D  provides  that  a  depository 
institutjon  is  considered  to  be  located  in  the  Federal 
Reserve  District  specified  in  the  institution's  charter 
or  organizing  certificate,  or,  if  no  such  location  is 
specified,  the  location  of  iu  head  office.  If  that 
iocatioo,  in  the  Board's  judgment,  is  ambiguous, 
would  impede  the  ability  of  the  Board  or  the 
Federal  Raaerve  Banks  to  perform  their  functions 
under  th«  Federal  Reserve  Act.  or  would  impede 
the  ability  of  the  institution  to  operate  efficiently, 
the  Board  could  make  exceptions  to  the  general  rule 
for  a  particular  institution  after  coonderlng  certain 
critwia.  (62  FR  34613.  June  27.  1997). 


"received"  the  check  as  that  term  is 
used  in  subpart  A  of  Regulation  J  if  the 
check  is  initially  sent  to  another  Reserve 
Bank.)  The  amendments  require  a 
paying  bank  to  settie  for  an  item  with  its 
Administrative  Reserve  Bank  (regardless 
of  whether  the  institution  received  the 
item  from  its  Administrative  Reserve 
Bank)  and  specify  the  time  and  manner 
in  which  the  paying  bank  is  to  make 
settiement.  The  amendments  also  make 
changes  in  the  rules  governing  the 
handling  of  and  settlement  for  returned 
checks  parallel  to  those  proposed  for 
cash  items. 

Section-by-Section  Analjrsis  and 
Summary  of  Public  Comments 

The  Board  received  nine  comments 
on  the  proposed  amendments  to 
Regulation  J  from  two  bank  holding 
companies,  two  trade  associations,  two 
clearing  houses,  two  Federal  Reserve 
Banks,  and  a  financial  services 
company.  Overall,  the  conunenters 
supported  the  changes  and  agreed  that 
the  single-account  structure  as 
implemented  by  the  Regulation  J 
proposal  would  promote  operational 
efficiency,  speed  the  collection  of 
checks,  and  facilitate  account 
management 

Section  210^    Dilutions 

The  Board  proposed  to  add  two  new 
definitions  to  Regulation  J.  Under  the 
new  account  structure,  all  of  an 
institution's  transactions  will  be 
reflected  in  a  single  account  held  at  the 
institution's  Administrative  Reserve 
Bank.  The  Board  proposed  to  add  a 
definition  of  "account"  to  mean  an 
account  with  reserve  or  clearing 
balances  held  on  the  books  of  a  Federal 
Reserve  Bank.  The  proposed  definition 
stated  that  a  subaccount  is  an 
informational  record  of  a  subset  of 
transactions  that  affect  an  account  and 
is  not  a  separate  accoimt.  (If  a 
depository  institution  desires,  the 
Rwerve  Banks  will  keep  records  of 
certain  transactions  in  "subaccoimts," 
such  as  the  transactions  performed  by  a 
branch  of  a  bank  that  may  be  in  another 
District  from  the  Administrative  Reserve 
Bank.)  The  Board  proposed  to  define 
"Administrative  Reserve  Bank"  as  the 
Reserve  Bank  in  whose  District  the 
entity  in  question  is  located,  as 
determined  in  the  same  way  as  location 
is  determined  for  purposes  of  reserve 
accounts  under  the  Board's  Regulation 
D.  The  Board  also  proposed  to  amend 
the  definition  of  "bank"  to  conform  to 
the  Uniform  Commercial  Code  (U.CC) 
sections  4-105  and  4-107).  Finally,  the 
Board  proposed  to  amend  the  definition 
of  "cash  item"  to  provide  that,  under 
the  new  single-account  system,  the 


Reserve  Bank  that  initially  receives  an 
item  for  deposit,  rather  than  the  Reserve 
Bank  in  whose  District  the  item  is 
payable,  is  the  Reserve  Bank  that 
decides  whether  to  accept  the  item  as  a 
cash  item. 

The  Board  received  one  comment  on 
the  definition  of  "account."  specifically, 
on  the  discussion  of  a  subaccount  The 
commenter  noted  that,  due  to  recent 
bank  mergers  and  for  other  reasons, 
certain  banks  may  have  several  routing 
numbers  within  die  same  District  for  a 
period  of  time.  The  commenter 
suggested  that  the  Board  clarify  that 
subaccoimts  could  be  established  based 
on  a  bank's  routing  numbers  presently 
in  use.  The  Board  anticipates  that  h»nVa. 
will  be  able  to  est^lish  subaccounts 
based  on  routing  numbers  in  use 
immediately  prior  to  a  merger.  The 
Board  also  believes  that  a  broad 
definition  of  subaccount  is  desirable  to 
encompass  transaction  subsets  based  on 
routing  numbers  or  on  other  criteria  and 
has  adopted  the  definition  as  proposed. 
The  Board  received  one 'comment  on 
the  proposed  definition  of 
"Administrative  Reserve  Bank."  The 
commenter  stated  that  a  depository 
institution  should  have  more  flexibility 
in  choosing  where  its  account  will  be 
located,  that  is.  the  depository 
institution  should  be  allowed  to  hold  its 
account  at  any  Reserve  Bank  in  whose 
District  it  operates,  which  may  not  be 
the  Reserve  Bank  where  the  institution 
is  located  under  Regulation  D.  The 
commenter  argued  that  the  proposed 
definition  unnecessarily  tied  priced 
service  offerings  and  account 
relationship  issues  to  regulatory 
oversight  issues.  The  theory  behind  the 
single-account  structure,  however,  is 
that  each  depository  institution  will 
have  a  debtor-creditor  relationship  with 
a  single  Reserve  Bank.  Allowing  an 
institution  to  choose  to  hold  a  clearing 
accoimt  for  payment-related  purposes  at 
a  Reserve  Bank  other  than  the  Reserve 
Bank  where  its  reserve  account  is 
located  would  result  in  debtor-creditor 
relationships  with  at  least  two  Reserve 
Banks.  If  a  depository  institution  wishes 
to  have  an  account  relationship  v^th  a 
Reserve  Bank  other  than  the  Reserve 
Bank  whose  District  encompasses  its 
charter  location,  it  may  request  a 
location  determination  under  the 
procedure  described  in  Regulation  D. 
Moreover,  the  location  of  a  depository 
institution's  account  for  check 
collection  and  return  purposes  should 
not  matter  to  the  institution  under  the 
Regulation  J  amendments;  the 
institution  will  be  able  to  send  checks 
to  any  Reserve  Bank  for  collection  with 
settlement  through  its  Federal  Reserve 
account  regardless  of  the  account's 
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location.  The  Board,  therefore,  has 
adopted  the  proposed  definition  of 
"Administrative  Reserve  Bank,"  as  well 
as  the  other  proposed  changes  to 
§210.2.  , 

Section  210.3(a)    Genera!  Provisions 

This  paragraph  provides  that  the 
Reserve  Banks  may  issue  operating 
circulars  governing  the  details  of  their 
check  collection  services  and  related 
matters.  The  Board  proposed  to  specify 
that  the  operating  circulars  may  allow 
an  Administrative  Reserve  Bank  to  give 
instructions  to  other  Reserve  Banks, 
such  as  insti^cUons  regarding  the 
handling  of  items  that  would  afiiect  an 
account  on  its  books.  The  Board 
received  no  comments  on  this 
amendment  and  has  adopted  it  as 
proposed. 

Section  210.4    Sending  Items  to 
Reserve  Banks 

The  Board  proposed  to  amend  this 
section  to  provide  that  a  sender  (other 
than  a  Reserve  Bank  sender)  may  send 
an  item  to  any  Reserve  Bank  for 
collection,  regardless  of  where  the 
sender  or  the  paying  bank  is  located,  but 
that  the  sender's  Administrative  Reserve 
Bank  may  override  this  rule  and  require 
the  sender  to  send  the  item  to  a 
particular  Reserve  Bank.  The  Board 
provided  an  example  of  a  bank  in 
financial  difficulty,  in  which  case  the 
Administrative  Reserve  Bank  may  want 
to  require  the  bank  to  deposit  all  of  its 
items  directly  with  a  particular  Reserve 
Bank  in  order  to  retain  closer  control 
over  the  bank's  account. 

Three  commenters  objected  to  the 
broad  powers  that  this  section  gives  to 
the  Administrative  Reserve  Bank  to 
require  that  checks  be  sent  to  a  specific 
Reserve  Bank.  One  commenter 
'expressed  concern  that  such  an  action 
could  introduce  inefficiencies  into  the 
payments  system,  increase  return  item 
risk,  and  provide  the  Administrative 
Reserve  Bank  with  open-ended  power 
over  its  private-sector  competitors  and 
customers.  This  commenter  suggested 
that  the  Board  remove  the 
Administrative  Reserve  Bank's  override 
power  or,  alternatively,  clearly  define 
the  circumstances  under  which  the 
Administrative  Reserve  Bank  has  this 
authority.  The  other  conunenters 
suggested  that  the  Board  limit  the 
Administrative  Reserve  Bank's  override 
authority  to  cases  where  the  depositing 
institution  is  in  financial  difficulty  or 
where  the  override  is  necessary  to 
protect  the  safety  and  soundness  of  the 
payments  system. 

The  Board  believes  this  provision  is 
necessary  to  address  isolated  emergency 
situations  that  may  arise.  The  Board 


expects  that  an  Administrative  Reserve 
Bank  would  direct  a  bank  to  send 
checks  to  a  specific  Reserve  Bank  only 
under  extreme  and  unusual 
circumstances.  These  circumstances 
might  be  caused  by  different  situations, 
including  a  severe  operational  problem 
at  a  Reserve  Bank.  ConsequenUy,  the 
Board  does  not  believe  that  it  is  feasible 
or  appropriate  to  attempt  to  specify  all 
such  circumstances  in  advance.  The 
Board,  therefore,  has  adopted  the 
provision  as  proposed. 

The  Board  received  no  other  specific 
comments  on  §  210.4.  Three 
commenters  generally  supported  giving 
depository  institutions  the  flexibility  to 
deposit  checks  with  any  Reserve  Bank. 
The  Board,  therefore,  has  adopted  the 
§  210.4  as  proposed.  The  following 
discussion  describes  the  amendments  to 
this  section  in  more  detail: 

Section  13(1)  of  the  Federal  Reserve 
Act  (FRA)  ^  authorizes  a  Reserve  Bank  to 
accept  deposits  of  checks  and  other 
items  &om  its  member  banks  or  from 
other  depository  institutions  and  to 
accept  from  other  Reserve  Banks  checks 
and  other  items  payable  within  its 
District.  Under  the  Regulation  } 
amendment,  if  a  sender  sends  a  check 
to  a  Reserve  Bank  other  than  its 
Administrative  Reserve  Bank  or  the 
Reserve  Bank  in  whose  District  the 
check  is  payable,  the  receiving  Reserve 
Bank  is  deemed  to  be  acting  as  agent  of 
the  Administrative  Reserve  Bank. 
Regulation  J  requires,  however,  that 
such  a  receiving  Reserve  Bank  take  on 
additional  rights,  duties,  and  liabilities 
in  its  own  name  that  it  would  not 
necessarily  have  as  a  common  law  agent 
of  the  Administrative  Reserve  Bank.  For 
example,  the  receiving  Reserve  Bank  is 
considered  an  indorser  on  the  check  and 
makes  warranties  on  the  check  under 
§  210.6,  Regulation  CX:.  and  the  U.C.C. 
in  its  own  name.  The  Board  believes 
that  requiring  such  a  receiving  Reserve 
Bank  to  take  on  these  rights,  duties,  and 
liabilities  is  necessary  to  preserve  a 
clear  chain  of  warranties  and  other 
claims  in  the  check  collection  and 
return  system.  CurrenUy,  in  those 
limited  situations  where  a  Reserve  Bank 
accepts  deposits  from  institutions  other 
than  those  located  in  its  District,  it  does 
so  under  a  special  agency  agreement 
with  the  institution's  home  Reserve 
Bank.  Rather  than  perpetuating  these 
special  agreements,  the  new  Regulation 
)  amendments  establish  the  terms  under 
which  the  receiving  Reserve  Bank  will 
handle  items  on  behalf  of  an 
Administrative  Reserve  Bank. 

Specifically,  the  amendments  to 
§  210.4  designate  the  parties  that  are 
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deemed  to  handle  an  item  and  the  order 
in  which  they  are  deemed  to  have 
handled  the  item.  These  amendments 
establish  the  chain  of  indorsements  on 
an  item  under  Regulation  J.  Regulation 
CC,  and  the  U.C.C,  as  well  as  the  order 
in  which  the  i>arties  are  agents  or 
subagents  of  the  owner  of  an  item,  as 
provided  in  §  210.6(a).  As  noted  above, 
the  rule  provides  that  the  sender  is 
deemed  to  send  the  item  to  its 
Administrative  Reserve  Bank,  regardless 
of  whether  that  Reserve  Bank  actually 
receives  the  item  first.  The 
Administrative  Reserve  Bank  is  deemed 
to  send  the  item  to  the  Reserve  £ank 
that  actually  receives  the  item  bom  the 
sender  (if  differept  from  the 
Administrative  Reserve  Bank).  Any 
subsequent  Reserve  Bank  that  receives 
the  item  from  another  Reserve  Bank  is 
deemed  to  handle  the  item  in  turn. 

If,  for  example,  an  Iowa  branch  of  a 
Richmond  bank,  with  an  account  at  the 
Richmond  Reserve  Bank,  sends  a  check 
to  the  Chicago  Reserve  Bank  for 
collection,  the  check  is  deemed  handled 
in  the  following  order:  the  initial 
sender,  the  Richmond  Reserve  Bank  (the 
Administrative  Reserve  Bank),  and  the 
Chicago  Reserve  Bank  (the  first  Reserve 
Bank  to  receive  the  item).  If  the  check 
in  this  example  were  drawn  on  a 
banking  office  in  New  York,  the  Chicago 
Reserve  Bank  would  send  the  check  to 
the  Federal  Reserve  Bank  of  New  York, 
in  which  case  the  New  York  Reserve 
Bank  would  be  the  last  Reserve  Bank  to 
handle  the  check  and  would  present  the 
check  to  the  paying  bank.  No  other 
Reserve  Bank  would  handle  or  would  be 
deemed  to  handle  the  item.  In  the 
example,  if  the  paying  bank's 
Administrative  Reserve  Bank  is  the 
Federal  Reserve  Bank  of  Boston  (which 
might  l>e  the  case  if  the  check  is  payable 
by  a  New  York  office  of  a  bank 
headquartered  in  Boston),  the  Boston 
Reserve  Bank  is  not  a  party  to  the  check, 
even  though  settlement  for  the  check 
will  ultimately  take  place  by  a  debit  to 
an  account  on  the  Boston  Reserve 
Bank's  books.  (See  Table  1.) 

Table  1. 

This  table  illustrates  the  following 
example: 

A  Richmond-based  bank  has  its  account  at 
the  Federal  Reserve  Bank  of  Richmond 
(Richmond  Fed),  its  Administrative  Reserve 
Bank.  An  Iowa  branch  of  the  bank  sends  a 
check  to  the  Federal  Reserve  Bank  of  Chicago 
(Chicago  Fed)  for  collection.  The  check  is 
payable  by  a  New  York  ofHce  of  a  Boston- 
based  bank,  which  has  an  account  at  the 
Federal  Reserve  Bank  of  Boston  (Boston  Fed). 
The  Chicago  Fed  sends  the  check  to  the 
Federal  Reserve  Bank  of  New  York  (NY  Fed), 
which  presents  the  check  to  the  New  Yoik 
office  of  the  paying  bank. 
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Path  of  Physicd  Check 

Initial  sender  -*  Chicago  Fed  —  NY  Fed  — » 
Paying  Bank 

Parties  Deemed  To  Have  Handled  the  Check 
(Chain  of  indorsements) 

Initial  sender  —  Richmond  Fed  — * 
Chicago  Fed  —  NY  Fed  —  Paying  Bank 

Section  210.5    Sender's  Agreement; 
Recovery  by  Reserve  Bank 

Paragraph  (a)  of  §  210.5  sets  forth  the 
terms  and  warranties  to  which  a  sender 
agrees  when  it  sends  an  item  to  a 
Reserve  Bank.  The  Board  proposed  to 
amend  this  paragraph  to  conform  with 
the  provisions  of  §  210.4.  Specifically,  a 
sender  would  authorize  its 
Administrative  Reserve  Bank,  as  well  as 
any  other  Reserve  Bank  to  which  the 
item  is  sent,  to  handle  an  item  and 
would  authorize  the  Reserve  Banks  to 
make  the  appropriate  accoimting  entries 
in  settlement  £or  the  item.  The  Board 
proposed  to  make  minor  amendments  to 
paragraph  (c)  (and  parallel  amendments 
to  §  210.12(f))  to  simplify  the  provisions 
describing  how  settlements  occur 
between  Reserve  Banks.  The  Board  also 
proposed  to  redesignate  the  p£U3graph 
niunbers  in  paragraph  (c).  Paragraph  (d) 
of  §  210.5  requires  a  sender  to  grant  a 
security  interest  in  all  its  assets  held  by 
a  Reserve  Bank  to  secure  any  of  its 
obligations  related  to  items  collected 
through  the  Reserve  Banks.  The  Board 
proposed  to  nmanri  this  section  to 
provide  that  the  security  interest  is 
granted  to  the  sender's  Administrative 
Reserve  Bank.  The  Board  received  no 
conunents  on  the  amendments  to  this 
section  and  has  adopted  them  as 
proposed. 

Section  210.6    Status,  Warranties,  and 
Liability  of  Reserve  Bank 

Paragraph  (a)  of  this  section  provides 
that  Reserve  Banks  act  as  agents  or 
subagents  of  the  owner  of  an  item.  The 
Board  proposed  to  modify  the  reference 
to  a  Reserve  Bank  in  the  first  sentence 
with  the  phrase  "that  handles  an  item" 
to  clarify  that  this  paragraph  refers  to 
the  Reserve  Banks  that  are  identified  in 
§  210.4.  The  current  language  provides 
that  the  agency  terminates  when  a 
Reserve  Bank  receives  final  payment  for 
the  item  and  makes  the  proceeds 
available  for  use  by  the  sender.  The 
Board  proposed  to  amend  this  provision 
by  stating  that  the  agency  status  will  not 
end  unless  the  time  for  commencing  all 
actions  against  the  Reserve  Bank  has 
expired.  This  amendment  would  ensure 
that  the  agency  and  subagency 
relationships  between  Reserve  Banks 
regarding  a  particular  item,  as  set  forth 
la  §  210.4,  will  continue  until  the 
statute  of  limitations  has  run  on  claims 


r^arding  any  dispute  concerning  the 
item.  The  Board  also  proposed  to 
reorganize  the  numbering  in  paragraphs 
(a)  and  (b)  of  this  section. 

The  Board  received  one  comment  that 
specifically  supported  the  amendments 
to  this  section.  Another  commenter 
asked  why  the  agency  status  of  a 
Reserve  Bank  should  continue  for  an 
open-ended  period  of  time.  The 
commenter  believed  that  the  Reserve 
Bank's  agency  status  should  continue 
for  the  same  period  of  time  as  the 
agency  status  of  a  private-sector 
collecting  bank  (imtil  the  settlement 
received  for  the  item  becomes  final,  as 
provided  in  U.C.C.  section  4-201(a)), 
absent  a  compelling  reason.  The  Board 
intended  this  provision  to  provide  a 
theoretical  basis  for  an  Administrative 
Reserve  Bank's  right  to  instruct  another 
Reserve  Bank  relating  to  risk,  even  after 
settlement  is  final.  (Under  Regulation 
CC,  12  CFR  229.36(d),  setUements 
between  banks  are  final  when  made.) 
For  example,  the  Administrative 
Reserve  Bank  may  wish  to  instruct 
another  Reserve  Bank  about  possible 
warranty  claims  and  returns.  The 
agency  status  is  necessary  for  the 
Reserve  Banks  because  they  are  separate 
corporations.  Private-sector  collecting 
bai^  can  also  extend  the  agency  period 
by  agreement.  The  Board  has  adopted 
§  210.6  as  proposed. 

Section  210.7    Presenting  Items  for 
Payment 

This  section  provides  rules  regarding 
the  presentment  of  items  for  payment 
The  Board  proposed  to  make  minor 
changes  to  paragraphs  (c)  and  (d). 
Rather  than  referring  to  an  item  that  is 
"payable"  in  a  certain  Federal  Reserve 
District,  the  Board  proposed  to  improve 
the  precision  of  these  provisions  by 
referring  to  items  that  may  be  "sent  to 
the  paying  bank  or  nonbank  payor"  in 
a  certain  Federal  Reserve  District.  The 
Board  received  no  comments  on  these 
amendments  and  has  adopted  them  as 
proposed. 

Section  210.8    Presenting  Noncash 
Items  for  Acceptance 

Similar  to  the  changes  to  §  210.7,  the 
Board  proposed  to  replace  the  term 
"payable  elsewhere"  with  the  term 
"may  be  presented  elsewhere."  The 
Board  also  proposed  to  reorganize  the 
paragraph  numbering  in  this  section. 
The  Board  received  no  comments  on 
these  amendments  and  has  adopted 
them  as  proposed. 

Section  210.9    Settlement  and  Payment 

This  section  sets  forth  the  time  and 
manner  by  which  a  paying  bank  must 
settle  for  items  it  receives  bom  a 


Reserve  Bank.  The  Board  proposed  to 
add  a  new  paragraph  (a)  (and  to 
redesignate  the  following  paragraphs 
accordingly)  to  provide  that  a  paying 
bank  must  setUe  for  an  item  with  its 
Administrative  Reserve  Bank,  whether 
or  not  the  paying  bank  actually  receives 
the  item  from  that  Reserve  Bank.  By 
setUing  with  its  Administrative  Reserve 
Bank,  the  paying  bank  would  meet  any 
settlement  obligation  it  may  have  under 
Regulation  CC  and  the  U.C.C.  For 
example,  the  U.CC  (sections  4-301  and 
4-302)  requires  a  paying  bank  to  settie 
with  the  presenting  bank  by  midnight 
on  the  day  of  presentment  if  it  wants  to 
preserve  its  right  to  return  the  check  by 
its  midnight  deadline  on  its  next 
tanking  day.  By  settling  with  its 
Administrative  Reserve  Bank,  a  paying 
bank  would  satisfy  this  obligation  to  a 
presenting  Reserve  Bank. 

The  new  paragraph  (a)  would  also 
provide  that  a  paying  bank  may  settie 
through  a  correspondent  account,  with 
the  agreement  of  its  Administrative 
Reserve  Bank,  the  Reserve  Bank  (if 
different)  that  holds  the  correspondent's 
accoiuit,  and  the  correspondent.  The 
paying  bank  would  remain  responsible 
for  settlement  if  for  some  reason 
settiement  does  not  occur  through  the 
correspondent  accotmt.  The  Board 
proposed  to  make  a  conforming  change 
to  paragraph  (c)  (as  redesignated)  related 
to  pajrment  for  noncash  items. 

CurrenUy,  Regulation  J  requires  the 
paying  bai^  to  settie  so  that  funds  are 
available  to  the  presenting  Reserve  Bank 
by  the  close  of  Fedwire  on  the  day  of 
presentment  The  Board  proposed:  (1) 
amendments  to  paragraph  (b)  (as 
redesignated)  of  §  210.9  to  clarify  that 
settiement  funds  must  be  made 
available  to  the  paying  bank's 
Administrative  Reserve  Bank,  rather 
than  the  presenting  Reserve  Bank;  (2)  to 
change  the  references  to  a  Reserve 
Bank's  operating  circular  to  include  all 
of  the  Reserve  Banks'  operating 
circulars,  as  those  circulars  will  be 
uniform  as  of  January  1.  1998;  (3)  to 
clarify  paragraph  (b)(3)  to  refer  to  days 
the  paying  bank  is  closed  voluntarily 
"so  that  it  does  not  receive  a  cash  item" 
(the  provisions  of  this  paragraph  would 
not  apply  if  the  paying  bank's  head 
office  were  closed  for  business  but  a 
branch  still  received  presentment  of 
cash  items  from  the  Reserve  Banks);  (4) 
to  replace  references  to  "one  hour  after 
the  scheduled  opening  of  Fedwire"  with 
"9:30  a.m.  Eastern  Time"  so  that  Uiis 
time  will  remain  unchanged  when  the 
Fedwire  opening  hour  is  moved  to  12:30 
a.m.  in  December  1997;  (5)  to  add 
paragraph  headings  throughout 
paragraph  (b);  and  (6)  to  inake 
conforming  changes  to  cross-references 
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throughout  §  210.9  in  light  of  the 
paragraph  redesignations.  The  Board 
received  one  comment  that  specifically 
supported  the  amendments  to  this 
section  and  has  adopted  the 
amendments  as  proposed. 

Section  210.10  Time  Schedule  and 
Availability  of  Credits  for  Cash  Items 
and  Returned  Checks 

This  paragraph  provides  that  a 
Reserve  Bank  shall  make  proceeds 
available  for  cash  items  and  returned 
checks  according  to  its  published  time 
schedules.  The  Board  proposed  to 
clarify  that  the  Reserve  Bank  that  holds 
the  settlement  account  will  make  credit 
available  according  to  the  time  schedule 
of  the  Reserve  Bank  that  first  receives 
the  cash  item  (or  returned  check}  from 
the  sender  (or  the  paying  or  returning 
bank).  The  Board  also  proposed  a 
conforming  amendment  to  §  210.11(b) 
regarding  credit  for  noncash  items.  The 
Board  received  no  comments  on  these 
amendments  and  has  adopted  them  as 
proposed. 

Section  210.12    Return  of  Cash  Items 
and  Handling  of  Returned  Checks 

This  section  sets  forth  the  rules 
governing  handling  of  and  settlement 
for  returned  checks.  The  rules  for 
returned  checks  are  generally  parallel  to 
the  rules  for  cash  items,  and  the  Board 
proposed  amendments  that  are  parallel 
to  the  amendments  for  cash  items 
discussed  above.  Under  the  proposal,  a 
paying  ba*k  or  returning  bank  may  send 
a  returned  check  to  any  Reserve  Bank, 
unless  its  Administrative  Reserve  Bank 
directs  it  to  send  the  returned  check  to 
a  specific  Reserve  Bank.  As  with  cash 
items,  the  paying  or  returning  bank's 
Administrative  Reserve  Bank  would  be 
deemed  to  have  handled  the  item  first, 
prior  to  the  Reserve  Bank  that  actually 
received  the  item,  for  piuposes  of 
determining  the  relationships,  rights, 
and  liabilities  of  the  parties  (see 
discussion  of  §  210.4).  Also  similar  to 
cash  items,  a  paying  or  returning  bank 
would  authorize  the  handling  of  a 
returned  check  by  its  Administrative 
Reserve  Bank,  as  well  as  by  any  other 
Reserve  Bank  to  which  a  returned  check 
is  sent,  and  would  authorize  the  Reserve 
Banks  to  make  the  appropriate 
accounting  entries  in  settlement  for  the 
returned  check  (see  discussion  of 
§  210.5).  A  subsequent  returning  bank  or 
depositary  bank  would  be  required  to 
settle  for  a  returned  check  with  its 
Administrative  Reserve  Bank,  whether 
or  not  the  bank  actually  receives  the 
returned  check  from  that  Reserve  Bank. 
By  settling  with  its  Administrative 
Reserve  Bank,  the  subsequent  returning 
bank  or  depositary  bank  would  meet  its 


setUement  obligations  under  Regulation 
CC  and  the  U.C.C.  (see  discussion  of 
§  210.9(a)).  Finally,  a  paying  or 
returning  bank  would  grant  a  security 
interest  in  all  its  assets  held  by  its 
Administrative  Reserve  Bank  to  secure 
any  of  its  obligations  related  to  returned 
checks  it  sends  to  a  Reserve  Bank  (see 
discussion  of  §  210.5(d)).  The  Board 
received  no  comments  on  these 
amendments  and  has  adopted  them  as 
proposed. 

Tmnsition  Issues 

One  commenter  expressed  concern 
that  the  proposal  may  not  make 
adequate  provision  for  post-merger 
situations,  when  a  depository  institution 
may  have  a  temporary  transition 
account  at  a  Reserve  Bank  other  than  its 
Administrative  Reserve  Bank.  The 
commenter  stated  that,  when  some  of  an 
institution's  checks  will  settle  in  a 
transition  account,  the  Reserve  Bank 
holding  the  transition  account  should 
have  rights,  privileges,  and  duties 
comparable  to  those  of  the 
Administrative  Reserve  Bank  with 
respect  to  settiement,  check  warranties, 
control  over  direct-sends,  instruction J  to 
other  Reserve  Banks  with  respect  to 
items  that  afiect  the  account  on  its 
books,  and  security  interests  in  assets 
held  at  other  Reserve  Banks. 

The  Board  believes  that  Regulation  J 
as  proposed  adequately  covers 
transition  situations.  For  example,  in 
the  case  of  a  bank  merger,  the  surviving 
bank  will  have  an  account  at  its 
Administrative  Reserve  Bank  while 
other  offices  may  still  have  transition 
accounts  at  other  Reserve  Banks.  Those 
transition  accounts  would  operate 
similarly  to  correspondent  settlement 
accounts.  Checks  that  are  deposited  by 
the  bank  will  be  deemed  to  be  handled 
first  by  the  Administrative  Reserve  Bank 
and  then  by  other  Reserve  Banks  in  the 
order  set  forth  in  §  210.4.  The  Reserve 
Bank  that  holds  the  transition  account 
will  not  be  considered  a  party  to  a  check 
unless  it  actually  handles  the  check  and 
therefore  should  be  considered  more 
like  a  correspondent  bank  than  an 
Administrative  Reserve  Bank.  If  the 
bank  settles  for  checks  presented  by  a 
Reserve  Bank  through  a  transition 
account,  it  will  be  deemed  to  have 
settied  with  its  Administrative  Reserve 
Bank  for  those  checks  under  §  210.9(a). 

Competitive  Impact 

One  commenter  stated  that  the  Board 
should  review  the  competitive  equity 
issues  that  arise  from  the  combination  of 
the  proposed  Regulation  J  amendments 
and  the  Board's  proposed  enhanced  net 
settiement  service  for  depository 
institutions  (62  FR  32118.  June  12, 


1997].  The  commenter  believed  that 
private-sector  clearing  houses  woidd  be 
at  a  disadvantage  vis-a-vis  the  Reserve 
Banks  if  the  Reserve  Banks  are  able  to 
accommodate  interstate  banking  starting 
on  January  2,  1998,  and  the  private- 
sector  clearing  houses  are  unable  to 
avail  themselves  of  the  proposed  net 
settlement  services  until  late  1998.  The 
commenter  suggested  that  the  Board 
analyze  issues  such  as  the  risks  that  the 
Regulation  J  proposal  is  designed  to 
address,  the  benefits  that  the  proposal 
will  provide  to  depository  institutions, 
any  cost  savings  that  will  accrue  to 
Reserve  Banks  under  the  proposal,  as 
well  as  other  issues  related  to  account 
monitoring  and  troubled  banks.  The 
conunenter  also  asked  that  the  Board 
consider  allowing  check  clearing  houses 
to  have  interim  access  to  interdistrict 
net  settiement  services  while  the  Board 
develops  service  enhancements. 

The  Regulation  J  proposal  is  driven  by 
both  operational  and  risk  concerns.  The 
structural  changes  in  the  banking 
business  brought  about  by  the  increase 
in  the  number  of  banks  with  interstate 
branches  have  necessitated  a  new 
account  structure  in  the  Federal  Reserve 
Banks  to  handle  interstate  banking.  The 
Regulation  J  changes  are  necessary  to  set 
forth  the  rules  that  will  govern  Federal 
Reserve  check  collection  under  the  new 
account  structure.  Depository 
institutions  will  benefit  irom  the 
efficiencies  of  having  to  manage  only  a 
single  Federal  Reserve  account  and  the 
ability  to  deposit  checks  for  collection  at 
any  Reserve  Bank. 

In  practical  terms,  the  Regulation  J 
proposal  would  likely  have  little 
inunediate  effect  on  current  check 
collection  patterns  through  the  Reserve 
Banks.  The  proposal  would  allow 
branches  of  interstate  banks  to  continue 
to  deposits  checks  at  the  same  Reserve 
Banks  that  they  use  today,  irrespective 
of  where  their  accounts  are  located. 
Eventually,  these  banks  could  benefit 
from  price  competition  between  Reserve 
Banks,  which  could  result  in  volume 
shifts.  Private-sector  collecting  banks 
could  establish  nationwide  check 
collection  or  exchange  systems  as  well. 
The  Board  does  not  believe  that  the 
Regulation )  proposal,  on  its  own, 
provides  the  Reserve  Banks  with  any 
greater  advantages  in  the  check 
collection  business  than  they  already 
have  today  due  to  their  nationwide 
presence  and  their  ability  to  settie 
directiy  through  Federal  Reserve 
accounts. 

For  private-sector  check  clearing 
arrangements  that  wish  to  settie  on  a  net 
basis  on  the  books  of  a  Reserve  Bank, 
there  are  currentiy  two  net  settiement 
services  available,  as  set  forth  in  the 
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notice  for  the  proposed  service 
enhancement.  The  traditional 
settlement-sheet-based  service  provides 
next-day  finality,  and  the  Fedwire-based 
service  provides  same-day  finality.  The 
Board  proposed  an  enhanced 
setUement-sheet-based  service  that 
would  provide  same-day  finality  and 
establish  more  effective  risk  controls 
than  exist  under  the  current  traditional 
service,  which  was  designed  to  handle 
intradistrict  clearing.  In  the  interim,  the 
Board  recognizes  that  some  clearing 
arrangements  that  receive  traditional  net 
settiement  services  bom  the  Reserve 
Banks  may  have  participants  with  an 
interstate  presence.  The  Board  will  not 
require  that  such  participants  be 
excluded  from  such  arrangements  while 
the  Board  is  developing  the  enhanced 
service. 

Final  Regulatory  Flexibility  Analysis 

Two  of  the  three  requirements  of  a 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604).  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments, 
are  discussed  above.  The  third 
requirement  of  a  final  r^ulatory 
flexibility  analysis  is  a  description  of 
significant  alternatives  to  the  rule  that 
would  minimize  the  rule's  economic 
impact  on  small  entities  and  reasons 
why  the  alternatives  were  rejected. 

Tne  rule  will  apply  to  all  institutions, 
regardless  of  size,  that  send  checks, 
retiuned  checks,  or  other  items  to  a 
Reserve  Bank  or  receive  items  &t>m  a 
Reserve  Bank.  The  rule  sets  out  tiie 
terms  under  which  the  Reserve  Banks 
handle  items  and  does  not  impose 
significant  burdens  on  small 
institutions,  therefore  no  alternatives 
were  considered  for  small  institutions. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  No  collections 
of  information  purauant  to  the 
Paperwork  Reduction  Act  are  contained 
in  the  rule. 

List  of  Subfects  in  12  CFR  Part  210 

BanlLs,  banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  is  amending  part 
210  of  chapter  D  of  tiUe  12  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 


PART  2tO— COLLECTION  OF  CHECKS 
AND  OTHER  ITEMS  BY  FEDERAL 
RESERVE  BANKS  AND  FUNDS 
TRANSFERS  THROUGH  FEDWIRE 
(REGULATION  J) 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  12  U.S.C  248(i),  (j),  and  (o). 
342.  360,  464,  and  4001-4010. 

2.  Section  210.2  is  amended  by 
redesignating  paragraph  (a)  and 
paragraphs  (b)  through  (p)  as  paragraph 
(b)  and  paragraphs  (d)  tlurough  (r). 
respectively;  adding  new  paragraphs  (a) 
and  (c);  and  revising  newly  redesignated 
paragraphs  (d),  (g)  introductory  text,  and 
(g)(2)  to  read  as  follows: 

1210.2    Definitions. 


(a)  Account  means  an  account  with 
reserve  or  clearing  balances  on  the 
books  of  a  Federal  Reserve  Bank.  A 
subaccount  is  an  informational  record  of 
a  subset  of  transactions  that  aBect  an 
account  and  is  not  a  separate  account 

(c)  Administrative  Reserve  Bank  with 
respect  to  an  entity  means  the  Reserve 
Bank  in  whose  District  the  entity  is 
located,  as  determined  under  the 
procedure  described  in  §  204.3(b)(2)  of 
this  chapter  (Regulation  D),  even  if  the 
entity  is  not  otherwise  subject  to  that 
section. 

(d)  Bank  means  any  person  engaged  in 
the  business  of  banking.  A  branch  or 
separate  office  of  a  bank  is  a  separate 
bank  to  the  extent  provided  in  the 
Uniform  Commercial  Code. 

(g)  Cash  item  means  — 


(2)  Any  other  itaa  payable  on 
demand  and  collectible  at  par  that  the 
Reserve  Bank  that  receives  the  item  is 
willing  to  accept  as  a  cash  item.  Cash 
item  does  not  include  a  returned  check. 
*        •        *        •        • 

3.  In  §  210.3,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§210.3    General  provisions. 

(a)  General.  •  •  •  The  circulars  may, 
among  other  things,  classify  cash  items 
and  noncash  items,  require  separate 
sorts  and  letters,  provide  different 
closing  times  for  the  receipt  of  difierent 
classes  or  types  of  items,  provide  for 
instructions  by  an  Administrative 
Reserve  Bank  to  other  Reserve  Banks, 
set  forth  terms  of  services,  and  establish 
procedures  for  adjustments  on  a  Reserve 
Bank's  books,  including  amounts, 


waiver  of  expenses,  and  payment  of 
interest  by  as-of  adjustment 

4.  Section  210.4  is  revised  to  read  as 
follows: 

§210.4    Sending  items  to  Reearve  Banlcs. 

(a)  Sending  of  items.  A  sender,  other 
than  a  Reserve  Bank,  may  send  any  item 
to  any  Reserve  Bank,  whether  or  not  the 
item  is  payable  within  the  Reserve 
Bank's  District,  imless  the  sender's 
Administrative  Reserve  Bank  directs  the 
sender  to  send  the  item  to  a  specific 
Reserve  Bank. 

(b)  Handling  of  items.  (1)  The 
following  parties,  in  the  following  order, 
are  deemed  to  have  handled  an  item 
that  is  sent  to  a  Reserve  Bank  for 
collection — 

(i)  The  initial  sender 

(ii)  The  initial  sender's 
Administrative  Reserve  Bank 

(iii)  The  Reserve  Bank  that  receives 
the  item  from  the  initial  sender  (if 
difiarent  from  the  initial  sender's 
Administrative  Reserve  Bank);  and 

(iv)  Another  Reserve  Bank,  if  any,  that 
receives  the  item  from  a  Reserve  BanL 

(2)  A  Reserve  Bink  that  is  not 
described  in  paragraph  (bKl)  of  this 
section  is  not  a  party  that  handles  an 
item  and  is  not  a  collecting  bank  with 
respect  to  an  item. 

(3)  The  identity  and  order  of  the 
parties  under  paragraph  (b)(l]  of  this 
section  determine  the  relationships  and 
the  rights  and  liabilities  of  the  parties 
under  this  subpart,  part  229  of  this 
chapter  (Regulation  CC),  and  the 
Uniform  Commercial  Code.  An  initial 
sender's  Administrative  Reserve  Bank 
that  is  deemed  to  handle  an  item  is  also 
deemed  to  be  a  sender  with  respect  to 
that  item.  The  Reserve  Banks  that  are 
deemed  to  handle  an  item  are  deemed 
to  be  agents  or  subagents  of  the  owner 
of  the  item,  as  provided  in  §  210.6(a)  of 
this  subpart. 

(c)  Checks  received  at  par.  The 
Reserve  Banks  shall  receive  cash  item* 
and  other  checks  at  par. 

5.  In  §210.5,  paragraphs  (a)(1)  and  (c) 
and  the  first  sentence  of  paragraph  (d) 
are  revised  to  read  as  follows: 

§210.5    Sender's  agreement;  >eco<»ery  by 

iBmk. 


(a)*  •  • 

(1)  Authorizes  the  sender's 
Administrative  Reserve  Bank  and  any 
other  Reserve  Bank  or  collecting  bank  to 
which  the  item  is  sent  to  handle  the 
item  (and  authorizes  any  Reserve  Bank 
that  handles  settiement  for  the  item  to 
make  accounting  entries),  subject  to  this 
subpart  and  to  the  Reserve  Banks' 
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operating  circulars,  and  warrants  its 
authority  to  give  this  authorization; 

•        *        •        •        • 

(c)  Methods  of  recovery.  (1)  The 
Reserve  Bank  may  recover  the  amount 
stated  in  paragraph  (b)  of  this  section  by 
charging  any  account  on  its  books  that 
is  maintained  or  used  by  the  sender  (or 
by  charging  a  Reserve  Bank  sender),  if — 

(i)  The  Rese.  ve  Bank  made  seasonable 
written  demand  on  the  sender  to  assiune 
defense  of  the  action  or  proceeding;  and 

(ii)  The  sender  has  not  made  any 
other  arrangement  for  payment  that  is 
acceptable  to  the  Reserve  Bank. 

(2)  The  Reserve  Bank  is  not 
responsible  for  defending  the  action  or 
proceeding  before  using  this  method  of 
recovery.  A  Reserve  Bank  that  has  been 
charged  under  this  paragraph  (c)  may 
recover  from  its  sender  in  the  manner 
and  under  the  circumstances  set  forth  in 
this  paragraph  (c).  A  Reserve  Bank's 
failure  to  avail  itself  of  the  remedy 
provided  in  this  paragraph  (c)  does  not 
prejudice  its  enforcement  in  any  other 
manner  of  the  indemnity  agreement 
referred  to  Ln  paragraph  (a)(3)  of  this 
section. 

(d)  Security  interest, When  a  sender 
sends  an  item  to  a  Reserve  Bank,  the 
sender  and  any  prior  collecting  bank 
grant  to  the  sender's  Administrative 
Reserve  Bank  a  security  interest  in  all  of 
their  respective  assets  in  the  possession 
of,  or  held  for  the  account  of,  any 
Reserve  Bank  to  secure  their  respective 
obligations  due  or  to  become  due  to  the 
Administrative  Reserve  Bank  under  this 
subpart  or  subpart  C  of  part  229  of  this 
chapter  (Regulation  (X).  *   •  • 

6.  In  §  210.6.  paragraphs  (a)(1)  and  (b) 
are  revised  to  read  as  follows: 


f  210.6    Status. 


and  liability  of 


(a)(1)  Status  and  liability.  A  Reserve 
Bank  that  handles  an  item  shall  act  as 
agent  or  subagent  of  the  owner  with 
respect  to  the  item.  This  agency 
t^niinates  when  a  Reserve  Bank 
receives  final  payment  for  the  item  in 
actually  and  finally  collected  funds,  a 
Reserve  Bank  makes  the  proceeds 
available  for  use  by  the  sender,  and  the 
time  for  commencing  all  actions  against 
the  Reserve  Bank  has  expired.  A  Reserve 
Bank  shall  not  have  or  assume  any 
liability  with  respect  to  an  item  or  its 
proceeds  except — 

(i)  For  the  Reserve  Bank's  own  lack  of 
good  faith  or  failure  to  exercise  ordinary 
care: 

(ii)  As  provided  in  paragraph  (b)  uf 
this  section;  and 

(iii)  As  provided  in  subpart  C  of.  part 
229  of  this  chapter  (Regulation  CC). 


(b)  Warranties  and  liability.  (1)  By 
presenting  or  sending  an  item,  a  Reserve 
Bank  warrants  to  a  subsequent 
collecting  bank  and  to  the  paying  bank 
and  any  other  payor — 

(i)  That  the  Reserve  Bank  is  a  person 
entitled  to  enforce  the  item  (or  is 
authorized  to  obtain  payment  of  the 
item  on  behalf  of  a  person  who  is  either 
entitled  to  enforce  the  item  or 
authorized  to  obtain  payment  on  behalf 
of  a  person  entitled  to  enforce  the  item); 
and 

(ii)  That  the  item  has  not  been  altered. 

(2)  The  Reserve  Bank  also  makes  the 
warranties  set  forth  in  §  229.34(c)  of  this 
chapter,  subject  to  the  terms  of  part  229 
of  this  chapter  (Regulation  CC).  The 
Reserve  Bank  shall  not  have  or  assume 
any  other  liability  to  the  paying  bank  or 
other  payor,  except  for  the  Reserve 
Bank's  own  lack  of  good  faith  or  failure 
to  exercise  ordinary  care. 

•  •        •        •        • 

7.  In  §  210.7.  paragraph  (c) 
introductory  text  and  paragraph  (d)  are 
revised  to  read  as  follows: 

f  210.7    PfaaantinQ  ileins  for  payment. 

•  •        •        •        • 

(c)  Presenting  or  sending  direct.  A 
Reserve  Bank  or  subsequent  collecting 
bank  may.  with  respect  to  an  item  that 
may  be  sent  to  the  paying  bank  or 
nonbank  payor  in  die  Reserve  Bank's 
District — 


(d)  Item  sent  to  another  district.  A 
Reserve  Bank  receiving  an  item  that  may 
be  sent  to  a  paying  bank  or  nonbank 
payor  in  another  District  ordinarily 
sends  the  item  to  the  Reserve  Bank  of 
the  other  District,  but  with  the 
agreement  of  the  other  Reserve  Bank, 
may  present  or  send  the  item  as  if  it 
were  sent  to  a  paying  bank  or  nonbank 
payor  in  its  own  District. 

8.  Section  210.8  is  revised  to  read  as 
follows: 

f  210.8    Preaenting  noncash  Items  for 

(a)  A  Reserve  Bank  or  a  subsequent 
collecting  bank  may,  if  instructed  by  the 
sender,  present  a  noncash  item  for 
acceptance  in  any  manner  authorized  by 
law  if — 

(1)  The  item  provides  that  it  must  be 
presented  for  acceptance; 

(2)  The  item  may  be  presented 
elsewhere  than  at  the  residence  or  place 
of  business  of  the  payor;  or 

(3)  The  date  of  payment  of  the  item 
depends  on  presentment  for  acceptance. 

(b)  Documents  accompanying  a 
noncash  item  shall  not  be  delivered  to 
the  payor  upon  acceptance  of  the  item 
unless  the  sender  specifically  authorizes 
delivery.  A  Reserve  Bank  shall  not  have 


or  assume  any  other  obligation  to 
present  or  to  send  for  presentment  for 
acceptance  any  noncash  item. 

9.  Section  210.9  is  amended  by 
redesignating  paragraphs  (a)  through  (e) 
as  paragraphs  (b)  through  (f);  adding  a 
new  paragraph  (a);  revising  newly 
redesignated  paragraphs  (b)  and  (c);  and 
in  newly  redesignated  paragraph  (f) 
removing  the  references  "paragraphs  (a), 
(b),  and  (c)"  and  adding  in  their  place 
"paragraphs  (b).  (c).  and  (d)"  to  read  as 
follows: 

f  210.9    Sattlement  and  payment 

(a)  Settlement  through  Administrative 
Reserve  Bank.  A  paying  bank  shall  settle 
for  an  item  under  this  subpart  with  its 
Administrative  Reserve  Bank,  whether 
or  not  the  paying  bank  received  the  item 
fitim  that  Reserve  Bank.  A  paying  bank's 
settlement  with  its  Administrative 
Reserve  Bank  is  deemed  to  be  settlement 
with  the  Reserve  Bank  from  which  the 
paying  bank  rtjceived  the  item.  A  paying 
bank  may  settle  for  an  item  using  any 
account  on  a  Reserve  Bank's  books  by 
agreement  with  its  Administrative 
Reserve  Bank,  any  other  Reserve  Bank 
holding  the  settlement  account,  and  the 
account-holder.  The  paying  bank 
remains  responsible  for  settlement  if  the 
Reserve  Baiik  holding  the  settlement 
account  does  not,  for  any  reason,  obtain 
settlement  in  that  account 

(b)  Cash  items — (1)  Settlement 
(^ligation.  On  the  day  a  paying  bank 
receives  ^  a  cash  item  fit)m  a  Reserve 
Bank,  it  shall  settle  for  the  item  such 
that  the  proceeds  of  the  settlement  are 
available  to  its  Administrative  Reserve 
Bank  by  the  close  of  Fedwire  on  that 
day.  or  it  shall  return  the  item  by  the 
later  of  the  close  of  its  banking  day  or 
the  close  of  Fedwire.  If  the  paying  bank 
fails  to  settle  for  or  return  a  cash  item 

in  accordance  with  this  paragraph  (b)(1), 
it  is  accoimtable  for  the  amount  of  the 
item  as  of  the  close  of  its  banking  day 
or  the  close  of  Fedwire  on  the  day  it 
receives  the  item,  whichever  is  earlier. 

(2)  Time  of  settlement,  (i)  On  the  day 
a  paying  bank  receives  a  cash  item  from 
a  Reserve  Bank,  it  shall  settle  for  the 
item  so  that  the  proceeds  of  the 
settlement  are  available  to  its 
Administrative  Reserve  Bank,  or  return 
the  item,  by  the  latest  of — 

lA)  The  next  clock  hour  that  is  at  least 
one  hour  after  the  paying  bank  receives 
the  item; 

(B)  9:30  a.m.  Eastern  Time;  or 


'  A  paying  bank  is  deemed  to  receive  a  caah  item 
on  its  next  banking  day  if  it  receives  the  item — 

(1)  On  a  day  other  tliaji  a  banking  day  for  it;  or 

(2)  On  a  banking  day  for  it.  but  after  a  "cut.ofr 
hour"  established  by  it  in  accordance  with  stale 
law. 
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(C)  Such  later  time  as  provided  in  the 
Reserve  Banks'  operating  circulars. 

(ii)  If  the  paying  bank  tails  to  settle  for 
or  return  a  cash  item  in  accordance  with 
paragraph  (b)(2)(i)  of  this  section,  it 
shall  be  subject  to  any  applicable 
overdraft  charges.  Settlement  under 
paragraph  (b)(2)(i)  of  this  section 
satisfies  the  settlement  requirements  of 
paragraph  (b)(1)  of  this  section. 

(3)  Paying  bank  closes  voluntarily,  (i) 
If  a  paying  bank  closes  voluntarily  so 
that  it  does  not  receive  a  cash  item  on 
a  day  that  is  a  banking  day  for  a  Reserve 
Bank,  and  the  Reserve  Bank  makes  the 
cash  item  available  to  the  paying  bank 
on  that  day,  the  paying  bank  shall 
either — 

(A)  On  that  day,  settle  for  the  item  so 
that  the  proceeds  of  the  settlement  are 
available  to  its  Administrative  Reserve 
Bank,  or  retiun  the  item,  by  the  latest  of 
the  next  clock  hour  that  is  at  least  one 
hour  after  it  ordinarily  would  have 
received  the  item,  9:30  a.m.  Eastern 
Time,  or  such  later  time  as  provided  in 
the  Reserve  Banks'  operating  circulars; 
or 

(B)  On  the  next  day  that  is  a  banking 
day  for  both  the  paying  bank  and  the 
Reserve  Bank,  settle  for  the  item  so  that 
the  proceeds  of  the  settlement  are 
available  to  its  Administrative  Reserve 
Bank  by  9:30  a.m.  Eastern  Time  on  that 
day  or  such  later  time  as  provided  in  the 
Reserve  Banks'  operating  circulars  and 
compensate  the  Reserve  Bank  for  the 
value  of  the  float  associated  with  the 
item  in  accordance  with  procedures 
provided  in  the  Reserve  Bank's 
operating  circular. 

(ii)  If  a  paying  bank  closes  voluntarily 
so  that  it  does  not  receive  a  cash  item 
on  a  day  that  is  a  banking  day  for  a 
Reserve  Bank,  and  the  Reserve  Bank 
makes  the  cash  item  available  to  the 
paying  bank  on  that  day,  the  paying 
bank  is  not  considered  to  have  received 
the  item  imtil  its  next  banking  day,  but 
it  shall  be  subject  to  any  applicable 
overdraft  charges  if  it  fails  to  settle  for 
or  return  the  item  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section.  The 
settlement  requirements  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  do  not 
apply  to  a  paying  bank  that  settles  in 
accordance  with  paragraph  (b)(3)(i)  of 
this  section. 

(4)  Reserve  Bank  closed,  (i)  If  a  paying 
bank  receives  a  cash  item  from  a 
Jleserve  Bank  on  a  banking  day  that  is 
not  a  banking  day  for  the  Reserve  Bank, 
the  paying  bank  shall — 

(A)  Settle  for  the  item  so  that  the 
proceeds  of  the  settlement  are  available 
to  its  Administrative  Reserve  Bank  by 
the  close  of  Fedwire  on  the  Reserve 
Batik's  next  banking  day,  or  return  the 
item  by  midnight  of  the  day  it  receives 


the  item  (if  the  paying  bank  fiuls  to 
settle  for  or  return  a  cash  item  in 
accordance  with  this  paragraph 
(b)(4)(i)(A),  it  shall  become  accountable 
for  the  amount  of  the  item  as  of  the 
close  of  its  banking  day  on  the  day  it 
receives  the  item);  and 

(B)  Settle  for  the  item  so  that  the 
proceeds  of  the  settlement  are  available 
to  its  Administrative  Reserve  Bank  by 
9:30  a.m.  Eastern  Time  on  the  Reserve 
Bank's  next  banking  day  or  such  later 
time  as  provided  in  the  Reserve  Bank's 
operating  circular,  or  return  the  item  by 
midnight  of  the  day  it  receives  the  item. 
If  the  paying  bank  fails  to  settle  for  or 
return  a  cash  item  in  accordance  with 
this  paragraph  (b)(4)(i)(B),  it  shall  be 
subject  to  any  applicable  overdraft 
charges.  Settlement  under  this 
paragraph  (b)(4)(i)(B)  satisfies  the 
settlement  requirements  of  paragraph 
(b)(4)(i)(A)  of  this  section. 

(ii)  The  settlement  requirements  of 

paragraphs  {b)(l)  and  (b)(2)  of  this 
section  do  not  apply  to  a  paying  bank 
that  settles  in  accordance  with 
paragraph  (b)(4)(i)  of  this  section. 

(5)  Maimer  of  settlement.  Settlement 
with  a  Reserve  Bank  under  paragraphs 
(b)  (1)  through  (4)  of  this  section  shall 
be  made  by  debit  to  an  account  on  the 
Reserve  Bank's  books,  cash,  or  other 
form  of  settiement  to  which  the  Reserve 
Bank  agrees,  except  that  the  Reserve 
Bank  may,  in  its  discretion,  obtain 
settlement  by  charging  the  paying 
bank's  accoiut.  A  paying  bank  may  not 
set  off  against  the  amount  of  a 
settiement  under  this  section  the 
amoimt  of  a  claim  with  respect  to 
another  cash  item,  cash  letter,  or  other 
claim  imder  §  229.34(c)  of  this  chapter 
(Regulation  CC)  or  other  law. 

(6)  Notice  in  lieu  of  return.  If  a  cash 
item  is  unavailable  for  return,  the 
paying  bank  may  send  a  notice  in  lieu 
of  return  as  provided  in  §  229.30(f)  of 
this  chapter  (Regulation  CC). 

(c)  Noncash  items.  A  Reserve  Bank 
may  require  the  paying  or  collecting 
bank  to  which  it  has  presented  or  sent 
a  noncash  item  to  pay  for  the  item  in- 
cash,  but  the  Reserve  Bank  may  permit 
payment  by  a  debit  to  an  account 
maintained  or  used  by  the  paying  or 
collecting  bank  on  a  Reserve  Bank's 
books  or  by  any  of  the  following  that  is 
in  a  form  acceptable  to  the  collecting 
Reserve  Bank:  bank  draft,  transfar  of 
funds  or  bank  credit,  or  any  other  form 
of  payment  authorized  by  State  law. 
•        •        *        •        • 

10.  Section  210.10  is  revised  to  read 
as  follows: 


{210.10    Time  schedule  and  availability  of 
credits  for  cash  items  and  returned  checica. 

(a)  Each  Reserve  Bank  shall  include  in 
its  operating  circulars  a  time  schedule 
for  each  of  it»  offices  indicating  when 
the  amount  of  any  cash  item  or  returned 
check  received  by  it  is  counted  as 
reserves  for  purposes  of  part  204  of  this 
chapter  (Regulation  D)  and  becomes 
available  for  use  by  the  sender  or  pajring 
or  retiuning  bank.  The  Reserve  Bank 
that  holds  the  settiement  account  shall 
give  either  immediate  or  deferred  credit 
to  a  sender,  a  paying  bank,  or  a 
returning  bank  (other  than  a  foreign 
correspond«it)  in  accordance  witb  the 
time  schedule  of  the  receiving  Reserve 
Bank.  A  Reserve  Bank  ordinarily  gives 
credit  to  a  foreign  correspondent  only 
when  the  Reserve  Bank  receives 
payment  of  the  item  in  actually  and 
finally  collected  fimds,  but,  in  its 
discretion,  a  Reserve  Bank  may  give  ► 
immediate  or  deferred  credit  in 
accordance  with  its  time  schedule. 

(b)  Notwithstanding  its  time  schedule, 
a  Reserve  Bank  may  refuse  at  any  time 
to  permit  the  use  of  credit  given  by  it 
for  any  cash  item  or  returned  ched^,  and 
may  defer  availability  after  credit  is 
received  by  the  Reserve  Bank  for  a 
period  of  time  that  is  reasonable  under 
the  circumstances. 

11.  hi  §  210.11,  the  last  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

{210.11    Avallsbillty  of  proceeds  of 
noncash  items;  time  schedule. 


(b)  •  *  •  A  Reserve  Bank  may, 
however,  refuse  at  any  time  to  permit 
the  use  of  credit  given  by  it  for  a 
noncash  item  for  which  the  Reserve 
Bank  has  not  yet  received  payment  in 
actually  and  finally  collected  funds. 
*        •        •        •        • 

12.  Section  210.12  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(1), 
the  first  sentence  of  paragraph  (d), 
paragraphs  (f)  and  (h),  and  the  first 
sentence  of  paragraph  (i);  and  by 
removing  the  last  sentence  of  paragraph 
(g)  to  read  as  follows: 

{210.12    Return  of  cash  Itams  and 
handling  of  returned  checks. 

(a)  Return  of  items — (1)  Return  of  cash 
items  handled  by  Reserve  Banks.  A 
paying  bank  that  receives  a  cash  item 
from  a  Reserve  Bank,  other  than  for 
immediate  payment  over  the  counter, 
and  that  settles  for  the  item  as  provided 
in  §  210.9(b)  of  this  subpart,  may,  before 
it  has  finally  paid  the  item,  return  the 
item  to  any  Reserve  Bank  (unless  its 
Administrative  Reserve  Bank  directs  it 
to  return  the  item  to  a  specific  Reserve 
Bank)  in  accordance  with  subpart  C  of 
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part  229  of  this  chapter  (Regulation  CC), 
the  Uniform  Commercial  Code,  and  the 
Reserve  Banks'  operating  circulars.  A 
paying  bank  that  receives  a  cash  item 
firom  a  Reserve  Bank  also  may  retiun  the 
item  prior  to  settlement,  in  accordance 
with  §  210.9(b}  of  this  subpart  and  the 
Reserve  Banks'  operating  circulars.  The 
rules  or  practices  of  a  clearinghouse 
through  which  the  item  was  presented, 
or  a  special  collection  agreement  under 
which  the  item  was  presented,  may  not 
extend  these  return  times,  but  may 
provide  for  a  shorter  return  time. 

(2)  Return  of  checks  not  handled  by 
Reserve  Banks.  A  paying  bank  that 
receives  a  check  as  defined  in  §  229.2(k) 
of  this  chapter  (Regulation  CC),  other 
than  from  a  Reserve  Bank,  and  that 
determines  not  to  pay  the  check,  may 
send  the  returned  check  to  any  Reserve 
Bank  (imless  its  Administrative  Reserve 
Bank  directs  it  to  send  the  returned 
check  to  a  specific  Reserve  Bank)  in 
accordance  with  subpart  C  of  part  229 
of  this  chapter  (Regulation  CC),  the 
Uniform  Commercial  Code,  and  the 
Reserve  Banks'  operating  circulars.  A 
returning  l>ank  may  send  a  returned 
check  to  any  Reserve  Bank  (unless  its 
Administrative  Reserve  Bank  directs  it 
to  send  the  returned  check  to  a  specific 
Reserve  Bank)  in  accordance  with 
subpart  C  of  part  229  of  this  chapter 
(Regulation  OC),  the  Uniform 
Commercial  Code,  and  the  Reserve 
Banks'  operating  circulars. 

(b)  Handling  of  returned  checks.  (1) 
The  following  parties,  in  the  following 
order,  are  deemed  to  have  handled  a 
retiimed  check  sent  to  a  Reserve  Bank 
under  paragraph  (a)  of  this  section 

(i)  The  paying  or  returning  bank; 

(ii)  The  paying  banks  or  returning 
bank's  Administrative  Reserve  Bank; 

(iii)  The  Reserve  Bank  that  receives 
the  returned  check  from  the  paying  or 
retiuning  bank  (if  different  from  the 
paying  bank's  or  rettiming  bank's 
Administrative  Reserve  Bank);  and 

(iv)  Another  Reserve  Bank,  if  any,  that 
receives  the  returned  check  from  a 
Reserve  Bank. 

(2)  A  Reserve  Bank  that  is  not 
described  in  paragraph  (b)(1)  of  this 
section  is  not  a  party  that  handles  a 
returned  check  and  is  not  a  returning 
bank  with  respect  to  a  returned  check. 

(3)  The  identity  and  order  of  the 
parties  under  paragraph  (b)(1)  of  this 
section  determine  the  relationships  and 
the  rights  and  liabilities  of  the  parties 
under  this  subpart,  part  229  of  this 
chapter  (Regulation  CC),  and  the 
Uniform  Commercial  Code. 

(c)  Paying  bank's  and  returning 
bank's  agreement.  •   •  * 

(1)  Authorizes  the  paying  or  returning 
bank's  Administrative  Reserve  Bank, 


and  any  other  Reserve  Bank  or  retiuning 
bank  to  which  the  returned  check  is 
sent,  to  handle  the  returned  check  (and 
authorizes  any  Reserve  Bank  that 
handles  settlement  for  the  returned 
check  to  make  accounting  entries) 
subject  to  this  subpart  and  to  the 
Reserve  Banks'  operating  circulars; 

(d)  Warranties  by  Reserve  Bank.  By 
handling  a  retiimed  check  under  this 
subpart,  a  Reserve  Bank  makes  the 
returning  bank  warranties  as  set  forth  in 
§  229.34  of  this  chapter,  subject  to  the 
terms  of  part  229  of  this  chapter 
(Regulation  CC).  *  *  • 

•  •        •        •        • 

(f)  Methods  of  recovery.  (1)  The 
Reserve  Bank  may  recover  the  amount 
stated  in  paragraph  (d)  of  this  section  by 
charging  any  account  on  its  books  that 
is  maintained  or  used  by  the  paying  or 
retviming  bank  (or  by  charging  another 
returning  Reserve  Bank),  if 

(i)  The  Reserve  Bank  made  seasonable 
written  demand  on  the  paying  or 
returning  bank  to  assume  defense  of  the 
action  or  proceeding;  and 

(ii)  The  paying  or  retiuning  bank  has 
not  made  any  other  arrangement  for 
payment  that  is  acceptable  to  the 
Reserve  Bank. 

(2)  The  Reserve  Bank  is  not 
responsible  for  defending  the  action  or 
proceeding  before  using  this  method  of 
recovery.  A  Reserve  Bank  that  has  been 
charged  under  this  paragraph  (f)  may 
recover  from  the  paying  or  returning 
bank  in  the  maimer  and  under  the 
circumstances  set  forth  in  this 
paragraph  (f).  A  Reserve  Bank's  failiue 
to  avail  itself  of  the  remedy  provided  in 
this  paragraph  (f)  does  not  prejudice  its 
enforcement  in  any  other  maiuier  of  the 
indemnity  agreement  referred  to  in 
paragraph  (c)(3)  of  this  section. 

•  *         •        •        • 

(h)  Settlement.  A  subsequent 
returning  bank  or  depositary  bank  shall 
settie  with  its  Administrative  Reserve 
Bank  for  returned  checks  in  the  same 
maimer  and  by  the  same  time  as  for  cash 
items  presented  for  payment  under  this 
subpart.  Settiement  with  its 
Administrative  Reserve  Bank  is  deemed 
to  be  settiement  with  the  Reserve  Bank 
from  which  the  ret\iming  bank  or 
depositary  bank  received  the  item. 

(i)  Security  interest.  When  a  paying  or 
returning  bank  sends  a  returned  check 
to  a  Reserve  Bank,  the  paying  bank, 
returning  bank,  and  any  prior  returning 
bank  grant  to  the  paying  bank's  or 
returning  bank's  Administrative  Reserve 
Bank  a  security  interest  in  all  of  their 
respective  assets  in  the  possession  of,  or 
held  for  the  account  of,  any  Reserve 
Bank,  to  seoire  their  respective 


obligations  due  or  to  become  due  to  the 
Administrative  Reserve  Bank  under  this 
subpart  or  subpart  C  of  part  229  of  this 
chapter  (R^tilation  CC).  •  •  * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  10. 1997. 
William  W.  Wilaa, 
Secretary  of  the  Board. 
(FR  Doc.  97-24405  Filed  9-12-97;  8:45  am] 
■UJNQ  CODE  Ulfr-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  610 

Biological  Product  Standards; 
Tactinical  Amendmant 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
regulations  for  biological  products 
standards  to  update  a  reference  to  the 
United  States  Pharmacopeia  (USP)-  The 
agency  has  determined  that  the  1995 
edition  of  the  USP  should  be  refnenced 
rather  than  previous  editions.  This 
action  is  necessary  to  ensure  the 
consistency  and  accuracy  of  the 
regulations. 

DATES:  The  regulation  is  e£foctive 
September  15,  1997.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
21  CFR  610.12(f),  effective  September 
15. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  W.  Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N.  Rockville, 
MD  20852,  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  Section 
610.12(0  (21  CFR  610.12(f))  incorporates 
by  reference  the  1985  edition  of  the  USP 
concerning  test  procedures  for 
membrane  filtration.  Since  the  USP  has 
been  revised  and  the  1995  edition  of  the 
USP  (23d  Revision,  1995)  is  more   " 
readily  available  to  the  public,  FDA  has 
determined  that  §  610.12(f)  should 
reference  the  test  standards  for  the  "Test 
Procedures  Using  Membrane  Filtration" 
in  the  1995  edition,  in  lieu  of  the  test 
standards  in  the  1985  edition.  The  test 
standards  for  membrane  filtration  in  the 
1995  edition  of  the  USP  are  identical  to 
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those  in  the  1985  edition  with  the 
following  exceptions: 

(1)  In  the  second  paragraph  under 
"Apparatus,"  the  1985  edition  states  "A 
i^embrane  generally  suitable  for  sterility 
testing  has  a  normal  porosity  of  .45  +/ 
-0.02um.  •  •  *."  while  the  1995  edition 
does  not  include  the  "+/-0.02um";  and 

(2)  the  1985  edition  did  not  have  a 
section  on  "Filterable  Solids,"  because 
information  of  filterable  solids  was  not 
available  in  1985.  The  1995  edition  now 
has  this  information. 

Because  these  differences  in  the  two 
editions  of  the  USP  are  insignificant, 
and  the  1995  edition  is  more  readily 
available  to  the  public,  the  agency 
believes  that  the  regulation  should  be 
amended,  as  indicated  herein,  to  reflect 
the  more  recent  version  of  the  test 
standards.  Accordingly  §  610.12(f)  ^ 
being  amended  to  reflect  the  1995' 
edition  of  tiie  USP  (23d  Revision,  1995). 

Publication  of  this  document 
constitutes  final  action  on  this  change 
under  the  Administrative  Procedure  Act 
(5- U.S.C.  553(b)(3)(B)).  Notice  and 
public  procedure  are  unnecessary 
because  FDA  is  merely  updating  a 
reference  in  its  regulations.  • 

Liat^f  Subjects  in  21  CFR  Part«610 

Biologies,  Incorporation  by  reference, 
Labeling,  Reporting  and  recordkeeping 
requirements. 

"Therefore,  undep  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  610  is 
amended  as  follows: 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

1.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  503.  505. 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353, 
355,  360,  371);  sees.  215,  351,  352,  353,  361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216,  262,  263,  263a.  264). 

2.  Section  610.12  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

f610.12    SlwlHty. 

•        •        *        •        • 

(f)  Membrane  filtration.  Bulk  and  final 
container  material  or  products 
containing  oil  products  in  water- 
insoluble  ointments  may  be  tested  for 
sterility  using  the  membrane  filtration 
procedure  set  forth  in  the  United  States 
Pharmacopeia  (23d  Revision,  1995), 
section  entitied  "Test  Procedures  Using 
Membrane  Filtration,"  pp.  1689  to  1690, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 


the  United  States  Pharmacopeial 
Convention.  Inc..  12601  Twinbrook 
Pkwy.,  Rockville,  MD  20852,  or 
available  for  inspection  at  the  Center  for 
Drug  Evaluation  and  Research's 
Division  of  Medical  Library,  5600 
Fishers  Lane,  rm.  llB-40,  Rockville, 
MD,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC,  except  that: 

(1)  The  test  samples  shall  conform 
with  paragraph  (d)  of  this  section;  and 

(2)  In  addition,  for  products 
containing  a  mercurial  preservative,  the 
product  shall  be  tested  in  a  second  test 
using  Fluid  Thioglycollate  Medium 
incubated  at  20  to  25  °C  in  lieu  of  the 
test  in  Soybean-Casein  Digest  Mediiun. 
***** 

Dated:  September  2, 1997. 

Wiiliam  K.  Hubbaid. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-24349  Filed  9-12-97;  8:45  am] 

BtLUNQ  CODE  41«0-01-F 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haatth 
Administration 

29  CFR  Part  1910 
RIN1218-AA96 

Methylene  Ctiloride;  Amendment; 
Extension  of  Start-Up  Date 

AOSICY:  Occupational  Safety  and  Health 

Administration  (OSHA).  Department  of 

Labor. 

ACTKM:  Final  Rule;  amendment; 

extension  of  start-up  date  for 

compliance. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
extending  the  start-up  date  for  most 
{xovisions  of  the  metiiylene  chloride  by 

30  days  to  November  6,  1997  for  larger 
employers.  Employers  with  fewer  than 
20  employees  and  foam  manufacturers 
with  20  to  99  employees  have 
substantially  later  stait-up  dates  which 
are  not  changed. 

DATES:  The  effective  date  of  this 
amendment  is  September  15. 1997. 

Compliance:  The  start-up  date  for  all 
provisions  of  the  methylene  chloride 
standard  except  initial  monitoring  and 
engineering  controls  for  employers 
specified  in  §  1910.1052(n)(2)(iii)(c)  is 
extended  to  November  6,  1997  (210  days 
after  the  effective  date  of  the  standard). 
FOR  FURTHER  INFORMATION  CONTACT: 
Boimie  Freeman,  Director,  OSHA  Office 
of  Public  Afiiairs,  U.S.  Department  of 
Labor,  Room  N3647,  200  Constitution 


Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  219-8151. 
SUPPI^MENTARY  INFORMATION:  OSHA 
published  a  new  methylene  chloride 
standard  January  10. 1997  (62  FR  1494). 
That  standard  included  extended  start- 
up dates  for  its  various  provisions 
depending  on  the  size  of  the  employer. 
The  three  categories  of  employers  were 
employers  with  fewer  than  20 
employees,  foam  manufactiuers  with 
20-99  employees  and  "all  other 
employers." 

OSHA  published  notification  of  OMB 
approval  of  information  collection 
requirements  on  August  8,  1997  (62  FR 
42666).  As  the  start-up  date  for  initial 
monitoring  for  "all  other  employers" 
was  August  8, 1997,  OSHA  extended 
that  date  to  September  7. 1997  to 
provide  added  notice  to  implement 
compliance. 

The  next  start-up  date  specified  for 
"all  other  employers"  is  October  7, 1997 
for  all  provisions  except  engineering 
controls  and  initial  monitoring.  That  is 
only  30  days  after  the  extended  date  for 
completion  of  initial  monitoring. 

OSHA  has  concluded  that  more  time 
is  needed  between  completion  of  initial 
monitoring  and  implementation  of  the 
other  provisions  except  engineering 
controls.  This  allows  for  a  more  efficient 
and  effective  implementation  of  those 
provisions  such  as  for  training,  medical 
surveillance  and  other  specified 
provisions.  This  is  also  consistent  with 
OSHA's  initial  determination  that  60 
days  is  needed  between  completion  of 
initial  monitoring  and  implementation 
of  the  other  provisions.  OSHA  is 
amending  §  1910.1052(n)(2)(iii)(c)  to 
implement  this  decision. 

'The  date  for  completion  of  initial 
monitoring  for  employers  with  fewer 
than  20  employees  is  February  4,  1998 
and  for  foam  manufacturers  with  20-99 
employees  is  November  6, 1997.  The 
date  for  all  other  provisions  except 
engineering  controls  is  60  days  later  for 
each  group.  See  62  FR  1606  (January  10, 
1997)  for  a  listing  of  effisctive  and  start- 
up dates. 

OSHA  finds  that  there  is  good  cause 
to  issue  this  extension  without  notice 
and  public  comment  because  following 
such  procedures  would  be  impractical, 
unnecessary  or  contrary  to  the  public 
interest  in  this  case.  OSHA  believes  that 
it  is  in  the  public  interest  to  give  certain 
employers  additional  time  between 
completion  of  initial  monitoring  and 
implementation  of  other  provisions. 

Antfaority  And  Signatore 

This  document  was  prepared  imder 
the  direction  of  Gregory  R.  Watchman. 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
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Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washijigton.  DC  20210. 

Signed  at  Wathington,  DC,  this  9th  day  of 
September  1997. 
Gregory  E.  Watrhman, 
Acting  AsMittant  Secntaiy  i^  Labor. 

PART  1910— [AMENOED] 

1.  The  general  authority  citation  for 
subpart  Z  of  CFR  29  part  1910  continues 
to  read,  in  part,  as  follows: 

ftelheillj  Sections  4.  6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  and  657);  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25059),  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  or  6-96  (62  FR  111),  as  applicable; 
and  29  C31t  Part  1911. 
•         •         •         •         • 

2.  Paragraph  (n)(2KiiiHC)  of 

§  1910.1052  is  revked  to  read  as 
follows: 


f1tiai062 

•  •  •  •  • 

(n)-  •  • 

(2)«  •  • 

(iii)«  •  • 

(C)  For  all  othw  employers,  within 
210  days  after  the  elective  date  of  this 
sectioD. 

•  •        •        •        • 

(FR  Doc  97-24350  Filed  »-12-97:  8:45  am) 

ICOOE4S14 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  PmI  4044 

Allocation  of  Assets  in  Slngle- 
Emptoysf  Plans;  Interest  Assumptions 
tor  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 


valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  October  1997. 
EFfECnVE  DATE:  October  1, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW..  Washington,  DC 
20005, 202-326-4024 (202-326-4179 
for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (20 
CFR  part  4044)  prescribes  actxiarial 
assumptions  for  valiung  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  asstmiptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  wfith  valuation  dates  during 
October  1997. 

,    For  annuity  benefits,  the  interest 
assumptions  will  be  5.90  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
annuity  interest  assumptions  represent 
an  increase  (bom  those  in  effect  for 
September  1997)  of  0.20  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged.  For 
benefits  to  be  paid  as  Itunp  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.75  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 


status.  The  limip  stmt  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  September  1997)  of 
0.25  percent  for  the  period  during 
which  a  benefit  is  in  pay  status;  they  are 
otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  asstimptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  October  1997,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  l^.C 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


29  U.S.C  1301(a).  1302(b)(3). 
1341. 1344. 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  48  is 
added  to  Table  11,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  To  Valne  Annuities  and  Lump  Sums 


Table  I.— Annuity  Valuations 

[This  tat)le  sets  fortti.  for  each  irxficated  catendar  month,  the  interest  rates  (denoted  by  /|,  ^,  .  .  .  ,  and  reierred  to  generally  as  i,)  assumed  to 
be  in  effect  t>etween  specifiad  anniversahes  of  a  valuation  date  that  occurs  wittnn  tttal  calendar  month;  those  anniversaries  are  specified  in 
ttie  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuation  dates  occurring  in  ttte  monlli — 

The  values  of  i  are: 

i, 

tort. 

4                 tori.                4 

fort- 

•                                    •                                    « 

October  1997 

• 

.0590 

• 

1-25 

•                                 • 

.0600                 >25    N/A 

n/a 
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Table  II.— Lump  Sum  Valuations 

[In  using  this  Xabte:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  defen^l  period  is  /  years  (where  y  is  an  integer  and  0  <y  <n,),  interest  rate  /,  shall  apply 
from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  -or  benefits  for  which  the  deferral 
period  is  y  years  (where  y  is  an  integer  and  n,  ^<y  ^i  +  rh),  interest  rate  h.  shall  apply  from  the  valuation  date  for  a  period  of  y  -  n,  years 
interest  rate  h  shall  appty  for  the  foliowing  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply  (4)  For  benefits  for  which  the  de^ 
ferral  period  is  y  years  (where  v  is  an  integer  and  y>n,  +  rh).  interest  rate  h  shall  apply  from  the  valuatioi  date  for  a  penod  of  y  -  n,  -  rh 
years,  interest  rate  h  shall  apply  for  the  following  rh  years,  interest  rate  /,  shall  apply  for  the  following  n,  >  sars,  and  thereafter  tt>e  immediate 
annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(peroent) 


Deferred  annuities  percent) 


Hi 
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10-1-07  11-1-07 


4.75 


4.00 


4.00 


AJOO 


,7 


Issued  in  Washington,  D.C.,  on  this  10th 
day  ef  September  1997. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  97-24395  Filed  9-12-«7;  8:45  am) 
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DEPARTMENT  OP  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Chapter  V 

Blocked  Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Specially  Designated 
Narcotics  Traffickers,  and  Blocked 
Vessels:  Additional  Designations  and 
Removal  of  Two  Individuals 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Amendment  of  final  rule. 

summary:  The  Treasury  Department  is 
adding  to  appendices  A  and  B  to  31  CFR 
chapter  V  the  name  of  one  entity  and 
one  individual  who  have  been 
determined  to  act  for  or  on  behalf  of,  or 
to  be  owned  or  controlled  by,  the 
Government  of  Libya.  In  addition,  two 
individuals  previously  designated  as 
specially  designated  narcotics  traffickers 
are  being  removed  from  the  appendices. 
EFFECTIVE  DATE:  September  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  22201;  tel.:  202/622- 
2520. 

SUPPLaiENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 


This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1. 
ASCn,  and  Adobe  Acrobat  TM  readable 
(*.PDF}  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Telnet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/321- 
3339.  and  select  the  appropriate  self- 
expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://wrww.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://Mrww.ustreas.gov/treasury/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Background 

Appendices  A  and  B  to  31  CFR 
chapter  V  contain  the  names  of  blocked 
persons,  specially-designated  nationals, 
specially  designated  terrorists,  and 
specially  designated  narcotics  traffickers 
designated  pursuant  to  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control  ("OF AC")  (62  FR  34934. 
June  27, 1997).  Pursuant  to  the  Libyan 
Sanctions  Regulations,  31  CFR  part  550, 
one  Italian  entity  and  one  Italian 
individual  are  added  to  the  appendices 
as  persons  who  have  been  determined  to 
act  for  or  on  behalf  of,  or  to  be  owned 
or  controlled  by.  the  Government  of 
Libya  ("specially  designated  nationals" 


or  "SDN:  "].  Any  property  subject  to  the 
jurisdict  on  of  the  United  States  in 
which  ail  SDN  has  an  interest  is 
blocked,  and  U.S.  persons  are 
prohibit  )d  from  engaging  in  any 
transaction  or  in  dealing  in  any  property* 
in  which  an  SDN  has  an  interest 

In  adc  ition,  pursuant  to  the  Narcotics 
Trafficking  Sanctions  Regulations,  31 
CFR  part  536,  and  upon  review  of 
compliance  with  and  enforcement  of 
Executive  Order  12978  of  October  21. 
1995,  "Blocking  Assets  and  Prohibiting 
Transactions  with  Significant  Narcotics 
Traffickers,"  the  names  of  two 
individuals  previously  designated  as 
specially  designated  narcotics  traffickers 
("SDNTS")  are  being  removed  from  the 
appendices.  All  real  and  personal 
property  of  these  individuals,  including 
all  accounts  not  otherwise  subject  to 
blocking  in  which  they  have  any 
interest,  are  imblocked;  and  all  lawful 
transactions  involving  U.S.  persons  and 
these  individuals  are  authorized. 

Designations  of  foreign  persons 
blocked  pursuant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  the  Office  of  Foreign 
Assets  Control,  acting  under  authority 
delegated  by  the  Secretary  of  the 
Treasury.  Public  notice  of  blocking  is 
effective  upon  the  date  of  filing  with  the 
Federal  Register,  or  upon  prior  actual 
notice. 

Since  this  regulation  involves  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  (1) 
3  U.S.C  301:  31  U.S.C  321(b);  50  U.S.C. 
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1601-1641.  1701-1706;  Pub.L.  101-410, 
104  Stat.  890  (28  U.S.C.  2461  note):  E.O. 
12978.  60  FR  54579.  3  CFR,  1995 
Comp..  p.  415,  with  respect  to  the  SDNT 
entries,  and  (2)  3  U.S.C.  301;  18  U.S.C. 
2332d;  22  U.S.C.  287c,  2349aa-8  and 
2349aa-9;  31  U.S.C  321(b);  49  U.S.C. 
App. 1514:  50  U.S.C 1601-1651. 1701- 
1706;  Pub.  L.  101-410. 104  StaL  890  (28 
U.S.C.  2461  note);  E.O.  12543,  51  FR 
875.  3  CFR,  1986  Comp.,  p.  181;  E.O. 
12544.  51  FR  1235.  3  CFR.  1986  Comp., 
p.  183;  E.O.  12801,  57  FR  14319.  3  CFR. 
1992  Comp..  p.  294.  with  respect  to  the 
Libyan  entries,  appendices  A  and  B  to 
31  CFR  chapter  V  are  amended  as  set 
forth  below:  

1.  Appendices  A  and  B  to  31  CFR 
chapter  V  are  amended  by  adding  the 
following  names  inserted  in 
alphabetical  order  (1)  in  appendix  A, 
section  I.  and  (2)  under  the  heading 
"Italy"  in  appendix  B: 

BCMCTOLOrm  PETROU  S.p.A..  Via  San 

Danderio.  11. 25020  Flero.  Italy; 

Ma§BZZino  con  Vendita  Ingrosso,  Via 

Garibaldi.  51,  25030  Paratico,  Italy; 

Dapoaito,  Via  Z«tte.  14/A.  25087  Salo. 

Italy  ISDN] 
GIOVANNI  lANORA,  D.O.B.  June  5. 1943, 

Via  A  Costa  17,  Milan.  Italy: 

(individual)(SIX4) 

2.  Appendices  A  and  B  to  31  CFR 
chapter  V  are  amended  by  (1)  removing 
the  entries  in  the  names  "RODRIGUEZ 
MORENO,  Stephanie  (Stethanine)"  and 
"SANTACRUZ  CASTRO,  Sandra"  from 
appendix  A  and  (2)  under  the  heading 
"Colombia"  in  appendix  B,  removing 
the  entries  in  the  names  "RODRIGUEZ 
MORENO,  Stephanie  (Stethanine);  and 
"Santacruz  Castro.  Sandra". 

Elated:  August  22. 1997. 
E.  Richard  Nawcoob, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  29, 1997. 
Jaaea  E.  Johnaon, 
Assistant  Secretary  (Enforcement). 
(FR  Doc  97-24270  Filed  9  0  97;  4:20  pm] 
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PANAMA  CANAL  COMMISSION 

35  CFR  Part  104 
RM3207-AA40 

Vessel  Transit  Rassrvation  System 

AGENCY:  Panama  Canal  Commission. 
action:  Final  rule. 

SUMMARY:  This  document  announces  the 
final  rule  constituting  the  Panama  Canal 
Vessel  Transit  Reservation  System, 
which  allows  vessels  to  reserve  transit 
slots  in  advance  uf  arrival  at  the  Panama 
Canal  and  be  moved  through  the  Canal 
on  pre-assigned  dates. 


DATES:  The  effective  time  and  date  of 
the  final  rule  is  12:00  Midnight  (2400 
hrs)  (Panama  time),  September  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  the  Economic  Research  dnd 
Market  Development  Division.  Panama 
Canal  Commission.  Unit  2300.  APO  AA 
34011-2300,  Telephone  011-507-272- 
3586;  Fax  011-507-272-1622;  E-mail: 
pcc.epem@i>ananetcom 
SUPPI-BiENTARY  INFORMATION:  On  April 
15, 1997,  the  Panama  Canal  Commission 
(PCC)  published  in  the  Federal  Register 
(Volume  62,  Number  72,  Pages  18275- 
18277),  an  interim  rule  to  test  a  revised 
vessel  transit  reservation  system,  which 
test  commenced  at  2:00  P.M.  (1400  hrs). 
April  21.  1997.  The  120-day  test  period 
ended  on  August  20. 1997.  The  test 
comment  period,  however,  pursuant  to 
Marine  Director's  Notice  To  Shipping 
Nos.  N-7-97,  Rev.  3  (dtd  8/8/97)  and  N- 
7-97.  Rev.  4  (dtd  8/22/97),  was 
extended  to  close  of  business, 
September  5, 1997. 

Throughout  the  comment  period.  PCC 
received  both  formal  and  informal 
comments,  in  writing  and  orally,  from 
ship  agents,  owners  and  operators  and 
maritime  industry  trade  groups.  These 
comments  included  proposals  that  PCC 
abolish  the  vessel  transit  reservation 
system  and  revert  to  a  first  come-first 
serve  system,  that  PCC  delay  full 
implementation  of  the  system  for  cruise 
line  customers,  complaints  about 
various  components  of  the  test  system, 
and  suggestions  and  proposals  to 
improve  and  facilitate  implementation 
of  the  test  system  on  a  permanent  iMsis. 

During  the  test,  PCC  gained  valuable 
hands-on  experience  with  all 
operational  aspects  of  the  test  system. 
The  empirical,  statistical  and  other  data 
gathered  during  the  test  was  beneficial 
in  assetwing  the  actual  impact  of  the  test 
system  on  a  representative  cross-section 
of  Canal  customers. 

Specifically,  the  test  revealed  that 
overall  utilization  of  the  21  reserved 
transit  slots  available  for  all  three 
booking  periods  did  not  appreciably 
change  in  the  second  and  third  booking 
periods.  The  (new)  first  booking  period 
was  utilized  principally  by  passenger 
vessels.  The  test  also  revealed  that, 
based  on  current  Canal  capacity,  21 
reserved  transit  slots  is  the  maximum 
nimiber  that  the  system  can 
accommodate,  consistent  with  safe  and 
efficient  operation  of  the  Canal.  On  the 
other  hand,  allocation  of  the  21  reserved 
transit  slots  among  the  three  booking 
periods  is  an  area  in  which  operational 
considerations  afford  PCC  some 
flexibility.  PCC,  therefore,  will  continue 
to  monitor  and,  where  appropriate,  may 
periodically  change  the  number  of 


reserved  transit  slots  allocated  among 
the  three  booking  periods,  as  well  as 
allocations  among  various  vessel  types. 
Any  such  changes  will  be  announced  in 
future  Marine  Director's  notices  to 
shipping. 

Changing  the  number  of  days  that 
comprise  each  of  the  three  booking 
periods,  as  some  customers  urged, 
would  not  have  any  foreseeable  adverse 
impact  on  Canal  operations.  Any  such 
changes,  however,  while  no  doubt 
benefiting  some  customers,  would 
negatively  impact  others.  Balancing 
fairness  and  equity  for  all  Canal 
customers,  the  final  rule  does  not 
change  the  length  of  any  of  the  three 
booking  periods. 

Missing  from  the  interim  rule  was 
criteria  for  canceling  transit  "condition 
3",  which  triggers  the  additional 
booking  fee  whenever  the  total  number 
of  vessels  awaiting  transit  at  both 
termini  of  the  Caiial  is  projected  by 
Canal  authorities  to  be.  within  2  days. 
90  or  more  vessels  for  at  least  2 
consecutive  days  (hereafter,  "premium 
booking  fee").  Seeapw  declarations  and 
cancellations  of  condition  3  in  response 
to  fluctuating  vessel  arrivals/departures 
disrupted  orderly  operation  of  the 
system  and,  on  occasion,  resulted  in 
hardship  for  some  customers  required  to 
pay  the  premium  fee.  PCC,  therefore, 
will  adopt  an  implementation  provision 
(to  he  aimounced  in  a  Marine  Director's 
notice  to  shipping),  stating  that, 
following  invocation.  Canal  authorities 
will  revoke  condition  3  whenever  the 
number  of  vessrls  awaiting  transit  is 
projected  to  be  reduced  to  80  or  fewer 
vessels. 

Concerning  the  premium  booking  fiBe. 
this  feature  of  the  test,  by  iai,  generated 
the  most  comment  and  criticism  frt)m 
Canal  customers.  Consideration  was 
given  to  eliminating  or  reducing  the 
amount  of  the  fee.  After  careful  review 
and  reconsideration,  however,  PCC 
reaffirms  its  original  assessment,  made 
on  the  basis  of  objective  economic  data, 
that  payment  of  the  current  premium 
booking  fee  to  secure  expeditious  transit 
of  the  Canal  diuing  periods  when 
condition  3  is  in  effect,  affords 
customers  who  utilize  this  service 
tangible  economic  benefits,  when 
compared  to  the  high  costs  of  transit 
delays  of  uncertain  duration  during 
such  periods.  Nevertheless,  PCC  is 
sensitive  to  customer  complaints  that 
the  factors  which  cause  condition  3  to 
be  invoked  are  largely  beyond  their 
control.  Consequentiy.  PCC  will 
redouble  efforts  to  schedule 
maintenance.  Canal  improvement 
projects  and  other  activities  that 
adversely  impact  transit  operations,  to 
the  extent  practicable,  so  as  to  minimize 
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the  number  of  occasions  when 
condition  3  is  actually  invoked, 
including,  giving  notice  to  Canal 
customers  as  far  in  advance  as 
reasonably  possible.  In  addition.  PCC 
will  guarantee  a  vessel  booked  for 
transit  a  reserved  transit  slot  at  the 
booking  fee  rate  in  effect  at  the  time  of 
booking,  irrespective  of  any  premiiun 
booking  fee  that  may  be  in  effect  at  the 
time  of  actual  transit. 

The  test  revealed  certain  deficiencies 
in  the  schedule  of  cancellation  fees 
reflected  in  section  104.9  of  the  interim 
rule.  The  revised  cancellation  fee 
schedule  set  forth  in  the  final  rule  tracks 
the  prescribed  booking  periods  and 
provides  for  progressive  cancellation 
fees  for  vessels  booked  for  transit  in  all 
three  booking  periods.  The  restructured 
cancellation  fees,  especially  those  for 
cancellations  made  upon  short  notice, 
are  expected  to  increase  booking 
opportunities  for  Canal  customers, 
particularly  in  the  third  booking  period. 

Based  upon  historical  criteria  no 
longer  relevant,  commercial  passenger 
vessels  had  previously  been  afforded  a 
transit  preference,  without  being 
subjected  to  the  terms  and  costs  of  the 
vessel  transit  reservation  system. 
Commencing  with  the  test,  passenger 
vessels  were  required  to  reserve  transit 
slots,  the  same  as  other  vessels,  in  order 
to  obtain  transit  preference.  During  the 
test  period,  however,  passenger  vessels 
booked  for  transit  were  afforded 
transitional  relief  by  not  having  to  pay 
the  prescribed  booking  and  other  fees 
paid  by  other  vessels.  PCC  provided 
these  vessels  a  statement,  however, 
showing  what  the  booking  fee  for  the 
reserved  transit  would  have  been  had 
transitional  relief  not  been  in  effect. 
Commencing  on  the  effective  date  of  the 
final  rule,  passenger  vessels  will  be 
subject  to  all  requirements  of  the 
system,  including  pajrment  of  the 
prescribed  fees. 

Cruise  line  customers  stated  that  the 
test  did  not  afford  them  sufficient  time 
to  build  the  additional  costs  of  the  final 
rule  into  their  business  plans  and  fee 
schedules,  thereby  justifying  an 
extension  of  transitional  relief  through 
the  remainder  of  the  1997  and  the  1998 
cruise  seasons.  It  is  noted,  however,  that 
the  standard  industry  practice  of  cruise 
lines  is  to  reserve  the  right  to  change 
published  passenger  fee  schedules 
without  notice.  This  protects  cruise 
lines  from  having  to  absorb 
unanticipated  higher  operating  costs 
that  might  be  incurred  after  publication. 
Moreover,  cruise  line  customers  had  a 
full  6  months  to  make  whatever 
operational  and  financial  adjustments 
might  be  necessary  by  reason  of  PCC's 
implementation  of  the  final  rule. 


Specifically,  throughout  the  184-day 
comment  period,  that  commenced  on 
March  5, 1997  and  ended  on  September 
5, 1997,  cruise  line  customers  were 
provided  financial  and  other  data  that 
should  have  enabled  them  to  calculate 
their  higher  costs  by  reason  of  their 
being  subjected  to  the  requirements  of 
the  vessel  transit  reservation  system. 
Given  the  extraordinary  length  of  the 
comment  period,  the  right  of  cruise 
lines  to  adjust  fee  schedules  and  the 
data  providedlhroughout  the  test,  PCC 
believes  the  test  period  was  sufficient  to 
enable  cruise  line  customers  to 
familiarize  themselves  adequately  with 
all  operational  and  financial 
components  of  the  test  system,  thus 
making  additional  transitional  relief 
uimecessary. 

This  final  rule  involves  public 
property,  the  Panama  Canal,  and, 
therefore,  is  excluded  from  coverage  of 
the  Administrative  Procedures  Act 
(APA).  5  use  553(a)(2).  Nevertheless,  in 
testing  the  interim  rule,  PCC  elected 
generally  to  follow  the  notice-and- 
comment  rule-making  procedures  of 
section  553.  In  establishing  the  effective 
date  of  the  final  rule,  however,  PCC 
elected  not  to  follow  the  delayed 
effective  date  provision  of  section 
553(d).  The  effective  date  of  this  final 
rule,  therefore,  is  12:00  Midnight  (2400 
hrs)  (Panama  time),  September  30, 1997. 

Until  the  final  rule  announced  in  this 
document  takes  effect,  the  interim  rule 
published  in  the  Federal  Register 
(Volume  62,  Number  72,  Pages  18275- 
18277)  and  implementation  provisions 
aimounced  in  Marine  Director's  notices 
to  shipping,  will  continue  to  govern 
vessel  transit  reservations  at  tiie  Panama 
Canal. 

The  final  rule  announced  in  this 
document  constitutes  the  Panama  Canal 
Vessel  Transit  Reservation  System  that, 
based  on  the  subject  test,  PCC  believes 
best  serves  the  needs  of  PCC, 
commensurate  with  safety  and 
efficiency,  and  the  world  shipping 
industry. 

PCC  is  exempt  from  Executive  Order 
12866.  The  provisions  of  that  directive, 
therefore,  do  not  af^ly  to  this  final  nde. 
Even  if  the  Order  was  applicable,  this 
final  rule  would  not  have  any 
significant  economic  impact  on  any 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  of 
1980. 

Additionally,  PCC  has  determined 
that  implementation  of  this  final  rule 
will  not  have  an  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 


The  Secretary  of  PCC  certifies  that 
these  regulatory  changes  meet  the 
applicable  standards  contained  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  No.  12988  of  February  7, 1996. 

List  of  Sub|ect8  in  35  CFR  Part  104 

Panama  Canal,  Reporting  and 
recordkeeping  requirements.  Vessels. 

Accordingly,  Part  104  is  revised  to 
read  as  follows: 

PART  104— VESSEL  TRANSIT 
RESERVATION  SYSTEM 

Sec 

104.1  Applicability  and  scope. 

104.2  DeHnitioDS. 

104.3  Booking  periods:  allocation  of 
reserved  slots. 

104.4  Booked  transiu. 

104.5  Passenger  vessel  preference:  priority 
transits. 

104.6  Booking  fees. 

104.7  Penalties. 

104.8  Re-scheduling. 

104.9  Cancellations. 

104.10  Regular  transits. 

104.11  Temporary  suspension  of  system. 

104.12  Further  implementation. 
Authority:  22  U.S.C  3811. 

f  104.1    Applicability  and  scope. 

Subject  to  the  limitations  imposed  by 
Article  ni  of  the  1901  Treaty  to 
Facilitate  the  Construction  of  a  Ship 
Canal,  entered  into  by  the  United  States 
and  Great  Britain,  and  by  Articles  n  and 
VI  of  the  1977  Treaty  concerning  the 
Permanent  Neutrality  and  Operation  of 
the  Panama  Canal,  between  the  United 
States  and  the  Republic  of  Panama,  and 
subject  to  compliance  with  the 
provisions  of  this  part,  the  Panama 
Canal  Vessel  Transit  Reservation  System 
allows  vessels,  including  certain 
commercial  passenger  vessels,  desiring 
transit  of  the  Panama  Canal,  to  reserve 
transit  slots  in  advance  of  arrival  at  the 
Canal  and  be  moved  through  the  Canal 
on  pre-assigned  dates. 

§104^    DaliniUons. 

(a)  Booked  for  transit  means  that  a 
vessel,  in  advance  of  arriving  at  the 
Canal,  has  been  assigned  a  specific  date 
by  Canal  authorities  on  which  it  will  be 
moved  through  the  Canal  and  that  the 
vessel  has  otherwise  complied  with  the 
provisions  of  this  part. 

(b)  Commercial  passenger  vessel 
means  a  vessel  that  principally  ^ 
transports  passengers,  as  opposed  to 
cargo,  and  runs  on  fixed  published 
schedules. 

(c)  Regular  transit  means  movement 
through  the  Canal  of  a  vessel  that  has 
not  been  booked  for  transit. 

(d)  Required  arrival  time  means  the 
date  and  the  hour  of  the  day  established 
by  Canal  authorities  as  the  deadline  by 
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which  a  vessel  booked  for  transit  must 
arrive  at  a  terminus  of  the  Canal  in  order 
to  transit  on  its  reserved  transit  date, 
(e)  Vessel  agent  means  a  person  or 
entity  that  has  been  authorized  by  a 
vessel  owner  or  operator,  in  the  manner 
prescribed  by  Canal  authorities,  to  book 
vessels  for  transit  in  accordance  with 
this  part. 


(a)  Vessel  agents  only  may  request 
reserved  transit  slots  for  vessels  during 
the  following  booking  periods: 

(1)  First  period — 365  to  22  days  prior 
to  the  requested  transit  date. 

(2)  Second  period — 21  to  4  days  prior 
to  the  requested  transit  date. 

(3)  Third  period — 3  to  2  days  prior  to 
the  requested  transit  date. 

(b)  A  total  of  21  reserved  transit  slots 
will  be  made  available  for  all  three 
booking  periods,  allocation  of  which 
among  the  booking  periods  is  to  be 
determined  by  Canal  authorities.  Canal 
authorities,  from  time  to  time,  may 
adjust  the  total  number  of  available 
reserved  transit  slots,  commensurate 
with  continued  safe  and  efficient 
operation  of  the  CanaL 

f  104.4    Bookad  tranalts. 

(a)  The  specific  daily  order  of  vessels 
and  mix  of  vessel  types  transiting  the 
Canal,  whether  booked  or  regular 
transits,  shall  be  determined  by  Canal 
authorities.  Except  as  provided  in  this 
part,  a  vessel  booked  for  transit  may  not 
transit  prior  to  its  reserved  transit  date, 
unless  Canal  authorities  determine  that 
assigning  the  vessel  an  earlier  transit 
slot  would  not  impair  safo  and  efficient 
operation  of  the  Canal. 

(b)  Notwithstanding  assignment  of  an 
earlier  reserved  transit  slot  by  Canal 
authorities,  all  vessels  booked  for  transit 
will  be  charged  the  prescribed  booking 
fise. 

(c)  Substitution  of  reserved  transit 
slots  between  or  among  vessels  booked 
for  transit  will  be  permitted  only  on 
conditions  specified  by  Canal 
authorities. 


f  104.5    Passengers 
priortty  tranaits. 

(a)  Subject  to  being  bookad  for  transit 
and  to  the  extent  Canal  authorities 
determine  preference  does  not  impair 
safe  and  efficient  operation  of  the  Canal, 
commercial  passenger  vessels  running 
on  fixed  published  schedules  will  be 
given  preference  over  other  vessels  in 
transiting. 

(b)  Notwithstanding  any  contrary 
provision,  from  time  to  time,  any  vessel, 
whether  or  not  subject  to  the  venel 
transit  reservation  system  (including. 


but  not  limited  to  certain  warships),  as 
determined  by  Canal  authorities,  may  be 
moved  through  the  Canal  on  a  priority 
basis. 

f  104.6    BooWngfMS. 

(a)  The  booking  fee  for  reserving  a 
transit  slot  for  a  vessel  measured  in 
accordance  with  §  135.13(a)  of  this 
chapter,  shall  be  $0.26  pet  PC/UMS  Net 
Ton,  or  $1500,  whichever  is  greater. 

(b)  The  booking  fee  for  reserving  a 
transit  slot  for  a  vessel  subject  to 
transitional  relief  measures  and 
measured  in  accordance  with 

§  135.13(b)  of  this  chapter,  shall  be 
$0.23  per  Panama  Canal  Gross  Ton,  as 
specified  on  the  last  tonnage  certificate 
issued  to  the  vessel  by  Canal  authorities 
between  March  23,  1976  and  September 
30,  1994,  inclusive,  plus  $0.26  per  PC/ 
UMS  Net  Ton  of  on-deck  capacity,  or 
$1500,  whichever  is  greater. 

(c)  Whenever  the  total  number  of 
vessels  awaiting  transit  at  both  termini 
of  the  Canal  is  projected  by  Canal 
authorities  to  be,  within  2  days,  90  or 
more  vessels  for  at  least  2  consecutive 
days,  any  vessel  booked  for  transit  that 
transits  the  Canal  while  this  condition 
is  in  eCfoct.  shall  automatically  be 
assessed  a  booking  fee  of  $0.69  per  PC/ 
UMS  Net  Ton.  or  $4000,  whichever  is 
greater. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section  or  any  other 
contrary  provision  of  this  part.  Canal 
authorities  will  guarantee  a  vessel 
booked  for  transit,  a  reserved  transit  slot 
at  the  booking  fee  rate  in  effect  at  the 
time  the  vessel  is  booked  for  transit, 
irrespective  of  any  premium  booking  fee 
rate  that  may  be  in  effect  at  the  time  the 
vessel  actually  transits  the  Canal. 


f  104.7 

(a)  The  reserved  transit  slot  of  a  vessel 
booked  for  transit  will  be  canceled  by 
Canal  authorities  and  a  penalty  fee 
assessed  in  a  sum  equal  to  the 
prescribed  booking  fee,  or  $1500, 
whichever  is  greater,  in  the  following 
situations: 

(1)  When  a  vessel  that  is  subject  to 
transit  restrictions  (e.g.,  clear  cut,  clear 
cut  daylight)  has  been  booked  for  transit 
and  does  not  arrive  at  a  terminus  of  the 
Canal  by  0200  hours  of  the  day  of  the 
scheduled  transit; 

(2)  When  a  vessel  that  is  not  subject 
to  transit  restrictions  has  been  booked 
for  transit  and  does  not  arrive  at  a 
terminus  of  the  Canal  by  1400  hours  of 
the  day  of  the  schediiled  transit;  or 

(3)  When  a  vessel  booked  for  transit 
arrives  on  time  but  caimot  or,  at  the 
vessel  operator's  election,  does  not 
transit  as  scheduled,  despite  the 


readiness  of  Canal  authorities  to 
proceed. 

(b)  Canal  authorities  may  waive 
assessment  of  a  penalty  fee  if  the  vessel 
agent  presents  acceptable  proof  that  late 
arrival  of  the  vessel  was  due  to  a 
medical  or  humanitarian  emergency 
arising  during  the  voyage,  or  a  natiually 
occurring,  extraordinary  phenomenon 
or  event  of  major  proportions  that  could 
not  have  been  reasonably  predicted  in 
advance. 

(c)  Failure  of  the  vessel  agent  to 
provide  complete  and  accurate 
information  required  by  Canal 
authorities  when  requesting  transit 
bookings  may  result  in  rejection  of  the 
booking  request  or  cancellation  of  the 
vessel's  reserved  transit  slot 

(d)  When  a  vessel's  reserved  transit 
slot  is  canceled,  and  unless  otherwise 
directed  by  the  vessel  agent,  upon 
arrival.  Canal  authorities  will  re- 
schedule the  vessel  for  regular  transit 

(a)  Except  as  otherwise  provided  and 
without  the  vessel  booked  for  transit 
being  assessed  a  penalty  fee,  the  vessel 
agent  may  request  cancellation  of  a 
vessel's  reserved  transit  slot  and 
rescheduling  of  the  vessel  for  regular 
transit  or,  alternatively,  may  request 
assignment  of  an  alternate  reserved 
transit  slot,  in  the  following  situations: 

(1)  If  for  whatever  reason  Canal 
authorities  cancel  the  transit  of  a  vessel 
booked  for  transit  that  is  otherwise 
ready  to  proceed  as  scheduled;  or 

(2)  If  for  whatever  reason  Canal 
authorities  delay  the  transit  of  a  vessel 
booked  for  transit  to  such  a  degree  that 
the  delay  is  likely  to  cause  the  vessel  to 
be  unable  to  meet  its  required  arrival 
time  for  a  later,  second  reserved  transit, 
booked  before  the  delay  of  the  first 
reserved  transit  occurred. 

(b)  A  vessel  booked  for  transit  will  be 
deemed  to  have  transited  the  Canal  on 
its  reserved  transit  date  if  the  vessel 
arrives  at  the  first  set  of  locks  at  either 
terminus  of  the  Canal  prior  to  2400 
hours  that  day  and  its  in-transit  time 
(ITT)  is  18  hours  or  less.  ITT  begins 
when  the  vessel  enters  the  first  set  of 
locks  at  either  Canal  terminus  and  ends 
when  the  vessel  departs  the  last  set  of 
locks  at  the  opposite  terminus.  No 
booking  fee  will  be  charged  if,  due  to 
events  that  are  beyond  the  control  of  the 
vessel  booked  for  transit,  as  determined 
by  Canal  authorities,  ITT  exceeds  18 
hours;  except  that  this  provision  shall 
not  apply  in  the  case  of  a  tum-around 
transit,  where  the  vessel  enters  and  exits 
the  same  set  of  locks  at  either  Canal 
terminus. 


f  104.9    Canceliations. 

(a)  A  vessel  agent  may  cancel  the 
transit  reservation  of  a  vessel  by  giving 
notice  prescribed  by  Canal  authorities. 
In  such  event,  and  except  as  otherwise 
provided,  a  cancellation  fee  will  be 
charged.  The  amount  of  the  fee  will 
depend  on  the  amount  of  notice  (days 
or  hours)  received  by  Canal  authorities 
in  advance  of  the  vessel's  required 
arrival  time,  according  to  the  following 
schedule: 


NotKe  periods 
(in  advance  of  re- 
quired arrival  time) 

Cance<latk>n  fee 
(the  greater  of) 

31  to  364  days 

22  to  30  days 

10%  of  booking  fee  or 

$500. 
40%  of  booking  fee  or 

$750. 
60%  of  booking  fee  or 

$1000. 
80%  of  booking  fee  or 

$1,250. 
100%  of  booking  fee. 

4  to  21  days 

3  days  to  8  hours 

Less  ttian  8  hours 

(b)  Receipt  of  notice  of  cancellation  of 
a  transit  reservation  by  Canal  authorities 
after  the  vessel's  required  arrival  time 
will  result  in  levy  of  a  cancellation  fee 
equal  to  the  entire  prescribed  booking 
fee. 

S  104.10    Regular  transits. 

Vessels  that  are  not  booked  for  transit 
will  be  scheduled  for  movement 
through  the  Canal  on  the  date  and  in  the 
order  determined  by  Canal  authorities. 
In  establishing  the  daily  schedtde  of 
vessels  to  be  moved  through  the  Canal, 
the  order  in  which  vessels  arrive  is  only 
one  of  several  considerations.  In 
general,  regular  transits  will  equal  or 
exceed  in  number,  one-half  the  total 
number  of  daily  vessel  transits. 

S  104.1 1    Temporary  suspension  of  system. 

(a)  Canal  authorities  may  temporarily 
suspend,  in  whole  or  in  part,  for 
whatever  period  of  time  deemed 
necessary,  the  vessel  transit  reservation 
system  established  by  this  part, 
whenever  Canal  authorities  determine 
that  such  action  is  necessary  to  ensure 
continued  safe  and  efficient  operation  of 
the  Canal. 

(b)  No  penalty  or  fee  will  be  levied 
against  any  vessel  booked  for  transit 
whose  reserved  transit  slot  is  canceled 
by  reason  of  a  temporary  suspension  of 
tbe  system  pursuant  to  this  section. 

f  104.12    Further  Implementation. 

(a)  To  facilitate  safe  and  efficient 
operation  of  the  system.  Canal 
authorities  may  establish  additional 
policies  and  procedures,  define 
additional  terms  and  issue  clarifications 
and  interpretations  not  inconsistent 
with  the  provisions  of  this  part  Such 


further  implementation  virill  be 
published  and  distributed  to  Canal 
customers  through  notices  to  shipping 
or  other  appropriate  means  determined 
by  Canal  authorities. 

(b)  In  the  event  any  provision  of  this 
part  conflicts  with  any  implementation 
provision  issued  pursuant  to  this 
section,  the  provisions  of  this  part  shall 
govern. 

Dated:  September  9, 1997. 
John  A.  Mills. 

Secretary,  Panama  CanaJ  Commission. 
IFR  Doc.  97-24310  Filed  9-12-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  204  and  253 
PFARS  Case  97-0019] 

Defense  Federal  Acquisltton 
Regulation  Supplement;  Data 
Universal  Numbering  System  Numt)er 

AGENCY:  Department  of  Defense  (DoD). 
ACTKM:  Final  rule. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  revise  guidance  on  the  use 
of  Data  Universal  Number  System 
(DUNS)  numbers  for  contractor 
identification. 

DATES:  Effective  October  1. 1997. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Ms.  Sandra  Haberlin.  PDUSD  (AftT)  DP 
(DAR).  IMD  30139.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  97- 
13019. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  places  DFARS 
guidance  on  the  use  of  DUNS  numbers 
with  references  to  the  FAR  guidance  on 
that  subject;  and  removes  DFARS 
guidance  on  locally  developed  coding 
systems. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577. 
and  publication  for  public  comment  is 
not  required.  However,  comments  bom 
small  entities  concerning  the  affected 
DFARS  subparts  will  be  considered  in 
accordance  with  5  U.S.Q  610.  Such 
conunents  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-D019  in  correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply,  beca\ise  the  final  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  which 
require  Office  of  Management  and 
Budget  approval  under  44  U.S.C.  3501. 
etseq. 

List  of  Subjects  in  48  CFR  Parts  204  and 
253 

Government  proctirement 

Michele  P.  PeterBon, 

Executive  Editor  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  204  and  253 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204  and  253  continues  to  read  as 
follows: 

Authority:  41  U.S.Q  241  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.7201  is  amended  in 
paragraph  (b)  by  revising  the  second 

'Sentence  to  read  as  follows: 

1204.7201    Definitions. 


(b)*  •  •  CAGE  codes  and  Data 
Universal  Numbering  System  (DUNS) 
numbers  are  two  examples  of  contractor 
identification  codes. 

3.  Section  204.7202-2  is  revised  to 
read  as  follows: 

1204.7202-4    DUNS  numbers. 

Requirements  for  use  of  DUNS 
numbers  are  contained  in  FAR  4.602(d) 
and  4.603. 

f  204.7202^    [Removed] 

4.  Section  204.7202-4  is  removed. 

5.  Section  204.7204  is  revised  to  read 
as  follows: 

§204.7204    Maintenance  of  the  CAGE  file. 

(a)  Changes,  except  name  changes, 
may  be  submitted  in  writing — 

(1)  By  the  entity  identified  by  the 
code,  using  company  letterhead, 
through  the  contract  administration 
office; 

(2)  By  the  contracting  office;  or 

(3)  By  the  contract  administration 
office  (see  also  FAR  subpart  42.12, 
Novation  and  Change-of-Name 
Agreements); 

(4)  Using  the  DD  Form  2051,  fecsimile 
or  electronic  equivalent,  to:  Defense 
Logistics  Services  Center,  DLSC-SBB, 
Federal  Center,  74  N.  Washington, 
Battle  Creek,  MI  49017-3084,  Telephone 
Numbers:  DSN  932-4358,  FTS  552- 
4358,  coromercial  (616)  961-4358, 
Facsimile:  (616)  961-4528,  4388. 
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Internet:  http://www.dlsc.dla.niil/ 
form2051.htin 

(b)  The  change-of-name  agreement 
shall  be  submitted  to  DLSC-SBB  by  the 
contracting  officer  responsible  for 
execution  of  the  agreement  (see  FAR 
subpart  42.12).  In  the  event  there  are  no 
current  contracts  in  force,  each 
contracting  and  contract  administration 
office  receiving  notification  of  changes 
from  the  commercial  entity  shall 
forward  a  copy  of  the  change  notice 
annotated  with  the  CAGE  code  to 
DLSC-SBB  unless  the  change  notice 
indicates  that  DLSC-SBB  has  already 
been  notified. 

(c)  Additional  guidance  for 
maintaining  CAGE  codes  is  set  forth  at 


Volume  7  of  DoD  4100.39-^.  Defense 
Integrated  Data  System  (DIDS)  Manual. 

204.7204-1  and  204.7204-2    [ftomovwl] 

6.  Sections  204.7204-1  and  204.7204- 
2  are  removed. 

204.7206    [Amamtod] 

7.  Section  204.7206  is  amended  in  the 
introductory  text  by  removing  the 
phrase  "and  contractor  identification 
number  codes". 

PART  253— FORMS 

8  Section  253.204-70  is  amended  by 
revising  paragraph  (b)(5)(ii)(A)  to  read 
as  follows: 


253,204-70  00    Fonn  350,  IndivMual 
Contracting  Action  Report . 

•        •        •        •        • 

(b)*  •  • 

(5)  •  •  • 

(ii)*  •  * 

(A)  BLCXnC  B5A.  CONTRACTOR 
IDENTmCATION  NUMBER.  Enter  the 
contractor's  9-position  Data  Universal 
Ntmibering  System  (DUNS)  number  (see 
FAR  4.602(d)  and  4.603). 


Proposed  Rules 


[FR  Doc  97-24385  Filed  »-12-87: 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rratices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  finai 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
and  Executive  Office  for  Immigration 
Review 

8  CFR  Parts  3  and  236 

PNS  No.  1856-07;  AG  ORDER  No.  2114- 
•71 

RIN1115-AE88 

Procedures  for  the  Detention  and 
Release  of  Criminal  Aliens  by  ttte 
Immigration  and  Naturalization  Service 
and  for  Custody  Redeterminations  by 
ttie  Executive  Office  for  Immigration 
Review 

agency:  Immigration  and  Naturalization 
Service,  and  Executive  Office  for 
Immigration  Review,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  of  the  Immigration  and 
Naturalization  Service  (Service)  and  the 
Executive  Office  for  Immigration 
Review  (EOIR)  by  establishing  a 
regulatory  frameworie  for  the  detention 
of  criminal  aliens  pursuant  to  the 
Transition  Period  Custody  Rules  (TPCR) 
set  forth  in  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (URIRA).  This  rule  is 
necessary  to  provide  uniform  guidance 
to  Service  officers  and  immigration 
judges  regarding  application  of  the 
TPCR. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15, 
1997. 

ADDRESSES:  Please  submit  written 
comments,  including  an  original  and 
two  copies,  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  "I"  Street  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1855-97  on  all  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment 


FOR  FURTHER  INFORMATION  CONTACT: 
Brad  Classman,  Office  of  the  General 
Counsel,  Immigration  and 
Naturalization  Service,  425  "I"  Street 
NW.,  Room  6100,  Washington  DC 
20536,  telephone  (202)  305-0846. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  9, 1996,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  notified  Congress 
that  the  Service  lacks  the  detention 
space  and  personnel  necessary  to 
comply Avith  the  mandatory  detention' 
provisions  of  section  440(c)  of  the 
Antiterrorism  and  Elective  Death 
Penalty  Act  of  1996  (AEDPA),  Pub.  L. 
No.  104-132, 110  Stat.  1214,  and  section 
236(c)  of  the  Immigration  and 
Nationality  Act  (Act),  as  amended  by 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(URIRA).  Pub.  L.  No.  104-208,  section 
303(a),  110  Stat  3009.  By  operation  of 
law,  see  URJRA  section  303(b)(2),  the 
notification  results  in  the  temporary 
replacement  of  these  mandatory 
detention  provisions  with  the  Transition 
Period  Custody  Rules  set  forth  in  IIRIRA 
section  303(b)(3).  The  TPCR  provide  for 
the  detention,  inter  alia,  of  specified 
classes  of  criminal  aliens,  and  allow 
some  of  these  aliens  to  be  considered  for 
release  in  the  exercise  of  the  Attorney 
General's  discretion.  This  proposed  rule 
establishes  uniform  rules  and  standards 
to  implement  the  release  provisions  of 
the  TPCR  for  criminal  aliens. 

The  TPCR  apply,  inter  alia,  to 
specifically  enumerated  classes  of 
criminal  aliens  in  deportation 
proceedings  (i.e.,  where  the  alien  is 
deportable  and  proceedings  conunenced 
before  April  1, 1997),  and  in  removal 
proceedings  (i.e..  where  the  alien  is 
either  deportable  or  inadmissible,  and 
proceedings  commenced  on  or  after 
April  1. 1997).  The  TPCR  do  not  apply 
in  exclusion  proceedings  (i.e.,  where  the 
alien  is  inadinissible  and  proceedings 
commenced  before  April  1,  1997) 
because  the  TPCR  replace  mandatory 
detention  provisions  applicable  to 
deportation  and  removal  proceedings, 
see  IIRIRA  section  303(b)(2),  but  do  not 
replace  the  analogous  provision 
applicable  to  exclusion  proceedings, 
section  236(e)  of  the  INA  (as  designated 
prior  to  April  1,  1997). 

The  TPCR  apply  differently  with 
respect  to  aliens  in  removal  proceedings 


than  they  do  with  respect  to  aliens  in 
deportation  proceedings.  The  TPCR 
replace  revised  section  236(c)  of  the 
Immigration  and  Nationality  Act  (Act), 
which  governs  the  detention  of 
specified  classes  of  aliens  during 
removal  proceedings.  The  TPCR  do  not, 
however,  replace  the  revised  section  241 
of  the  Act,  which  governs  detention 
after  a  final  order  of  removal.  As  a 
result,  the  TPCR  apply  only  during 
removal  proceedings;  the  revised 
section  241  of  the  Act  governs  detention 
after  a  final  order  of  removal. 

By  contrast,  the  TPCR  apply  both 
during  deportation  proceeding  and 
after  a  final  order  of  deportation 
(tracking  the  coverage  of  section  440(c) 
of  AEDPA).  It  is  expected,  however ,that 
few,  if  any,  criminal  aliens  with  a  final 
order  of  deportation  will  be  released  in 
the  exercise  of  discretion,  because  it 
will  be  exceptionally  difficult  for  such 
an  alien  to  demonstrate  the  absence  of 
a  flight  risk  by  clear  and  convincing 
evidence  as  required  to  be  considered 
for  release  in  the  exercise  of  discretion. 
In  a  report  issued  in  March  1996,  the 
Office  of  the  Inspector  General  of  the 
United  States  Department  of  Justice 
found  that  89  percent  of  non-detained 
aliens  with  filial  orders  of  deportation 
Called  to  surrender  for  deportation  when 
ordered  to  do  so  by  the  Service  (Report 
#1-96-03).  Finally,  as  in  the  past,  no 
custody  determination  or 
redetermination  need  by  undertaken  by 
the  Service  if  actual  deportation  or 
removal  is  imminent 

The  TPCR  apply  to  the  following 
classy  of  aliens  in  deportation 
proceedings  (or  subject  to  a  final  order 
of  deportation);  aliens  convicted  of 
aggravated  felonies,  under  the  definition 
of  "aggravated  felony"  as  amended  by 
IIRIRA;  aliens  deportable  Cor  having 
committed  any  offense  covered  in 
section  241(a)(2)(A)(ii)  (multiple  crimes 
involving  moral  turpitude),  (A)(iii) 
(aggravated  felonies),  (B)  (certain 
controlled  substance  offenses),  (C) 
(certain  firearms  offenses),  or  (D) 
(certain  other  crimes)  of  the  Act,  as 
designated  prior  to  April  1, 1997.  In 
removal  proceedings,  the  TPCR  wrill 
apply  to  these  same  categories  of  aliens, 
and  also  to  aliens  inadmissible  under 
section  212(a)(2)  or  212(a)(3)(B)  of  the 
Act.  Again,  the  TPCR  do  not  apply  to 
aliens  in  exclusion  proceedings. 

Aliens  not  subject  to  the  TPCR  will 
Call  within  the  general  detention 
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authority  applicable  to  aliens  in 
deportation,  exclusion,  or  removal 
proceedings.  Section  242(a)(1)  of  the  Act 
(as  designated  prior  to  April  1, 1997) 
continues  to  govern  the  detention  of 
deportable  aliens  not  falling  within  the 
coverage  of  the  TPCR.  Sections  212(d)(5) 
(as  amended  by  Pub.  L.  104-208)  and 
235(b)  (as  designated  prior  to  April  1, 
1997)  of  the  Act  continue  to  govern  the 
detention  and  parole  of  non-aggravated 
felons  in  exclusion  proceedings. 
(Section  236(e)  of  the  Act,  as  designated 
prior  to  April  1, 1997,  continues  to 
govern  the  detention  of  aggravated 
felons  in  exclusion  proceedings.) 
Sections  235(b)(2)  and  236(a)  of  the  Act 
govern  the  detention  of  aliens  in 
removal  proceedings  who  are  not 
subject  to  the  TPCR.  The  TPCR  do  not 
affect  the  detention  of  aliens  placed  into 
expedited  removal  proceedings  under 
section  235(b)(1)  of  the  Act  (as  in  effect 
on  Anril  1,  1997). 

Omy  two  classes  of  criminal  aliens 
subject  to  the  TPCR  may  be  considered 
for  release  from  custody.  The  first  class 
of  releasable  criminal  aliens  consists  of 
those  who  have  been  "lawfully 
admitted."  The  second  class  consists  of 
those  who  cannot  be  removed  from  the 
United  States  because  the  designated 
country  of  deportation  or  removal  will 
not  accept  their  return. 

As  to  the  first  class,  the  term 
"lawfully  admitted"  will  have  a  slightly 
different  meaning  in  removal 
proceedings  than  in  deportation 
proceedings.  Without  exception,  any 
alien  in  deportation  proceedings  or 
subject  to  a  final  order  of  deportation 
whose  last  entry  into  the  United  States 
was  lawful  is  "lawfully  admitted"  for 
purposes  of  the  TPCR.  An  alien  in 
deportation  proceedings  or  subject  to  a 
final  order  of  deportation  whose  last 
entry  was  unlawful  will  not  be 
considered  "lawfully  admitted"  for 
purposes  of  the  TPCR  (except  that  an 
alien  in  deportation  proceedings  who 
remains  in  status  as  a  permanent 
resident,  conditional  permanent 
resident,  or  temporary  resident  shall  be 
considered  "lawfully  admitted"  despite 
an  unlawful  last  entry).  In  contrast, 
"lawful  admission"  for  aliens  in 
removal  proceedings  will  be  determined 
according  to  the  definition  of 
"admission"  in  section  101(a)(13)  of  the 
Act  (as  amended  by  Pub.  L.  No.  104- 
208).  Pursuant  to  the  statutory 
definition,  an  alien  who  last  entered  the 
United  States  upon  inspection  and 
authorization  by  an  immigration  officer 
will  be  considered  "lawfully  admitted." 

As  to  the  second  class  of  criminals 
who  may  be  considered  for  release 
imder  the  TPCR,  i.e.,  those  whose 
designated  country  of  deportation  or 


removal  will  not  accept  their  return, 
release  authority  will  rest  with  the 
Service  district  director  (or  other 
appropriate  INS  officer),  the  official  best 
situated  to  review  and  assess 
unremovability.  The  Service  has 
developed  successful  procedures  for 
review  and,  where  appropriate,  release 
of  aliens  within  this  small  subclass  of 
detainees.  The  Service's  determination 
of  unremovability  will  be  final,  and 
custody  determinations  piusuant  to 
section  303(b)(3)(B)(ii)  of  DRIRA  will 
not  be  subject  to  redetermination  by 

Eont 

The  statute  provides  that,  in  order  to 
be  considered  for  release  in  the  exercise 
of  discretion,  criminal  aliens  subject  to 
the  TPCR  who  fall  within  either  of  the 
two  releasable  classes  must  demonstrate 
that  they  will  not  pose  a  danger  to  the 
safety  of  other  persons  or  of  pro(!tety, 
and  will  likely  appear  for  any  scheduled 
proceeding,  including  immigration 
hearings  or  other  appearances  required 
by  the  Service  or  EOIR.  Following 
precedent  decisions  of  the  Board  of 
Immigration  Appeals  (Board) 
interpreting  similar  language,  the 
inquiry  into  danger  to  persons  and 
property  is  separate  from  and  precedes 
the  inquiry  into  flight  risk.  If  the  alien 
cannot  demonstrate  the  absence  of 
danger  to  persons  or  property,  the 
inquiry  ends.  Only  upon  such  a 
showing  may  the  alien  further 
demonstrate  the  absence  of  flight  risk  in 
order  to  be  considered  fro  release  in  the 
exercise  of  discretion. 

The  proposed  rule  establishes 
uniform  rules  and  standards  for  the 
exercise  of  the  discretion  conferred  by 
the  statute  upon  the  Attorney  General. 
The  overarching  concern  reflected  in  the 
proposed  rule  is  that  aliens  posing  a 
danger  to  persons  or  property  remain  in 
custody  until  removed  from  tb^  United 
States.  A  second  concern  arises  from  the 
high  percentage  of  aliens  released  from 
Service  custody  who  abscond  from 
lawful  processes  and  become  fugitives. 
In  general.  Congress  has  expressed  in 
IIRIRA  a  clear  intention  that  criminal 
aliens  be  detained,  subject  only  to  very 
limited  exceptions. 

The  propcMed  rule  accommodates 
these  concerns  by  creating  three  classes 
of  criminal  aliens  subject  to  the  TPCR. 
The  first  class  consists  of  criminals 
judged  by  the  Attorney  General  to 
present,  by  reason  of  their  prior 
conviction  or  conduct,  a  danger  to  the 
community  or  a  flight  risk  so  great  as  to 
warrant  a  per  se  rule  of  non-release. 
Aliens  in  this  class  include,  for    * 
example,  those  who  have  been 
convicted  of  murder,  rape,  or  sexual 
abuse  of  a  minor,  and  those  who  have 
escaped  or  attempted  to  escape  from  the 


lawful  custody  of  a  prison,  government 
agency,  or  officer. 

The  second  class  consists  of  criminal 
aliens  whose  prior  convictions  or 
conduct  are  sufficiently  serious  to 
present  a  strong  detention  interest 
Aliens  in  this  class  would  include,  for 
example,  those  who  have  been 
convicted  of  controlled  substance 
trafficking  or  lawful  firearm  possession, 
or  who  have  failed  to  appear  for  a 
criminal  trial  or  for  removal.  In  such 
cases,  detention  will  generally  be 
required,  but  two  classes  of  lawfully 
admitted  aliens  will  be  afforded  an 
opportunity  to  present  coxuitervailing 
evidence  and  be  considered  for  release: 
(1)  aliens  lawfully  admitted  for 
permanent  residence;  and  (2)  lawfully 
adnutted  aliens  who  have  remained  free 
of  convictions,  inunigration  violations, 
and  the  like  for  an  uninterrupted  period 
of  ten  years  prior  to  the  institution  of 
proceedings  (not  including  any  periods 
of  incarceration  or  detention).  However, 
lawfully  admitted  aliens  from  both 
classes  who  are  eligible  to  present 
countervailing  evidence  must  still 
establish  by  clear  and  convincing 
evidence  that  they  pose  no  danger  to  the 
safety  of  persons  or  of  property  and  that 
they  are  likely  to  appear  for  any 
scheduled  proceeding.  As  discussed 
above,  the  meaning  of  "lawfully 
admitted"  will  di%r  for  aliens  in 
deportation  proceedings  and  for  those  in 
removal  proceedings. 

The  third  class  consists  of  criminal 
aliens  who  have  been  convicted  of 
lesser  serious  offenses,  such  as  crimes  of 
theft  with  an  aggregate  sentence  of  less 
than  three  years,  and  simple  possession 
of  a  controlled  substance.  In  such  cases, 

{awfully  admitted  aliens  will  be  subject 
o  the  TPCR's  baseline  criteria  alone, 
and  may  be  considered  for  release  upon 
demonstrating,  by  clear  and  convincing 
evidence,  a  lack  of  dangerousness  and 
an  absence  flight  risk.  Aliens  in  the 
third  class  may  still  be  found  to  present 
extremely  serious  indicia  of  flight  risk 
or  danger  to  the  safety  of  persons  or  of 
property,  and  it  is  expected  that  even  in 
this  class  only  unusually  compelling 
cases  will  warrant  release  in  the 
exercise  of  discretion.  Again,  the 
meaning  of  "lawfully  admitted"  will 
differ  for  aliens  in  deportation 
proceedings  and  for  those  in  removal 
proceedings. 

The  proposed  rule  sets  forth  the 
governing  standards  both  for  the  Service 
and  for  EOIR.  With  some  exceptions,  the 
provisions  are  parallel,  and,  as  in  the 
past,  the  procedural  regulations  in 
§  3.19  operate  pursuant  to  the 
substantive  regulations  (her,  in  part  236) 
implementing  the  detention  and  release 
autbority  conferred  in  the  statute.  The 


immigration  judges  will  generally 
continue  to  exercise  custody 
redetermination  jurisdiction  over 
deportable  aliens  and  aliens  who  enter 
without  inspection  (subject  to  the 
exceptions  and  within  the  limits 
established  in  the  TPCR  and  in  this 
proposed  rule).  Aliens  arriving  at  ports- 
of-entry  and  other  "arriving  aliens" 
(including  aliens  paroled  pursuant  to 
section  212(d)(5)  of  the  Act)  will  remain 
subject  solely  to  the  parole  authority  of 
the  Service. 

The  proposed  rule  also  contains 
provisions  for  a  stay  of  an  immigration 
judge's  order  redetermining  custody 
conditions  when  the  Service  appeals  the 
custody  decision  to  the  Board.  The  rule 
provides  for  an  automatic  stay  where 
the  alien  is  subject  to  the  TPCR,  section 
236(c)  of  the  Act.  or  former  242(a)(2)  of 
the  Act  (as  amended  by  AEDPA),  and 
the  district  director  has  set  a  bond  of 
$10,000  or  more  (or  has  denied  bond 
outright).  The  stay  remains  in  effect 
until  the  Board  render»a  decision  on 
the  merits  of  the  custody  appeal. 

In  all  other  cases,  the  rule  allows  the 
Service  to  file  an  appeal  of  the  custody 
decision  with  the  Board,  and  an 
emergency  stay  request  in  connection 
with  the  appeal.  The  Board  will  than 
have  discretion  to  grant  or  deny  the  stay 
request.  These  provisions  provide  an 
added  measure  of  assurance  that 
persons  believed  to  present  a  danger  to 
the  commimity  or  a  risk  of  flight  are  not 
released. 

30-Day  Comment  Period 

This  rule  is  being  proposed  with  a  30- 
day  notice  and  comment  period  due  to 
the  urgent  need  for  regulatory  guidance 
to  Service  officers  and  immigration 
judges  regarding  application  of  the 
TPCR. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  individual  aliens,  not  small 
entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 


of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rQle  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  fiinctions  (Government  agencies). 

8  CFR  Part  236 

Administratvie  practice  and 
procedure.  Aliens,  Immigration. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 


Authority:  5  U.S.C.  301;  8  U.S.C.  1103. 
1226, 1362;  28  U.S.C.  509.  910. 1746;  sec  2 
Roorg.  Plan  Np.  2  of  1950.  3  CFR,  1949-1953 
Comp..  p.  1002.  sec.  303(b)(3)  of  Pub.  L.  104- 
208. 

2.  In  §  3.19,  paragraphs  (h)  and  (1)  ase 
added  to  read  as  follows: 

f3.19    Custody/Bond. 

*        *        •        •        • 

(h)(l)(i)  While  the  Transition  Period 
Custody  Rules  (TPCR)  set  forth  in 
section  303(b)(3)  of  Public  Law  104-208 
remain  in  effect,  an  immigration  judge 
may  not  redetermine  conditions  of 
custody  imposed  by  the  Service  with 
respect  to  the  following  classes  of 
aliens: 

(A)  Aliens  in  exclusion  proceedings; 

(B)  Arriving  aliens  in  removal 
proceedings,  including  persons  paroled 
after  arrival  pursuant  to  section 
212(d)(5)  of  the  Act; 

(C)  Aliens  described  in  section 
237(a)(4)  of  the  Act; 

(D)  Aliens  subject  to  section 
303(b)(3)(A)  of  Public  Law  104-208  who 
are  not  "lawfully  admitted"  (as  defined 
in  §  236.1(c)(3)  of  this  chapter);  or 

(E)  Aliens  designated  in  §  236.1(c)  of 
this  chapter  as  ineligible  to  be 
considered  for  release. 

(ii)  Nothing  in  this  paragraph  shall  be 
construed  as  prohibiting  an  alien  from 
seeding  a  redetermination  of  custody 
conditiens  by  the  Service  in  accordance 
with  part  235  or  236  of  this  chapter.  In 
addition,  with  respect  to  paragraphs 
(h)(l)(i)  (C),  (D).  and  (E)  of  this  secUon. 
nothing  in  this  paragraph  shall  be 
construed  as  prohibiting  an  alien  from 
seeking  a  determination  by  an 
immigration  judge  that  the  alien  is  not 
properly  included  within  those 
paragraphs. 

(2)(i)  Upon  expiration  of  the 
Transition  Period  Custody  Rules  set 
forth  in  section  303(b)(3)  of  Public  Law 
104-208,  an  immigration  judge  may  not 
redetermine  conditions  of  custody 
imposed  by  the  Service  with  respect  to 
the  following  classes  of  aliens: 

(A)  Aliens  in  exclusion  proceedings; 

(B)  Arriving  aliens  in  removal 
proceedings,  including  aliens  ]>aroled 
after  arrival  pursuant  to  section 
212(d)(5)  of  the  Act; 

(C)  Aliens  described  in  section 
237(a)(4)  of  the  Act 

(D)  Aliens  in  removal  proceedings 
subject  to  section  236(c)(1)  of  the  Act  (as 
in  effect  after  expiration  of  the 
Transition  Period  Custody  Rules);  and 

(E)  Aliens  in  deportation  proceedings 
subject  to  section  242(a)(2)  of  the  Act  (as 
in  effiect  prior  to  April  1, 1997,  and  as 
amended  by  section  440(c)  of  Public 
Law  104-132. 

(ii)  Nothing  in  this  paragraph  shall  be 
construed  as  prohibiting  an  alien  from 
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seeking  a  redetermination  of  custody 
conditions  by  the  Service  in  accordance 
with  part  235  or  236  of  this  chapter.  In 
addition,  with  respect  to  paragraphs 
(h)(2)(i)  (C).  (D),  and  (E)  of  this  section, 
nothing  in  this  paragraph  shall  be 
construed  as  prohibiting  an  alien  from 
seeking  a  determination  by  an 
immigration  judge  that  the  alien  is  not 
properly  included  within  those 
paragraphs 

(3)  Except  as  otherwise  provided  in 
paragraph  (h)(1)  of  this  section,  an  alien 
subject  to  section  303(b)(3)(A)  of  Public 
Law  104-208  may  apply  to  the 
Immigration  Court,  in  a  manner 
consistent  with  paragraphs  (c)(1) 
through  (c)(3)  of  this  section,  for  a 
redetermination  of  custody  conditions 
set  by  the  Service.  Such  an  alien  must 
first  demonstrate,  by  clear  and 
convincing  evidence,  that  release  would 
not  pose  a  danger  to  other  persons  or  to 
property.  If  an  alien  meets  this  burden, 
the  alien  must  further  demonstrate,  by 
clear  and  convincing  evidence,  that  the 
alien  is  likely  to  appear  for  any 
schedided  proceeding  or  interview. 

(4)  Unremovable  aliens.  A 
determination  of  a  district  director  (or 
other  official  designated  by  the 
Commissioner)  regarding  the  exercise  of 
authority  under  section  303(b)(3)(B)(ii) 
of  Public  Law  104-208  (concerning 
release  of  aliens  who  cannot  be  removed 
because  the  designated  country  of 
removal  will  not  accept  their  return)  is 
final,  and  shall  not  be  subject  to 
redetermination  by  an  inunigration 
judge. 

(i)  Stay  of  custody  order  pending 
Service  appeal.  (1)  General  emergency 
stay  authority.  The  Board  of 
Immigration  Appeals  (Board)  has  the 
authority  to  stay  the  order  of  an 
immigration  judge  redetermining  the 
conditions  of  custody  of  an  alien  when 
the  Service  appeals  the  custody 
decision.  The  Service  is  entitled  to  seek 
an  emergency  stay  form  the  Board  in 
coimection  with  such  an  appeal  at  any 
time. 

(2)  Automatic  stay  in  certain  cases.  If 
an  alien  is  subject  to  section  242(a)(2)  of 
the  Act  (as  in  effect  prior  to  April  1, 
1997.  and  as  amended  by  section  440(c) 
of  Public  Law  104-132),  section 
303(b)(3)(A)  of  Public  Law  104-208.  or 
section  236(c)(1)  of  the  Act  (as 
designated  on  April  1. 1997).  and  the 
district  director  has  denied  the  alien's 
request  for  release  or  has  set  a  bond  of 
SlO.OOO  or  more,  any  order  of  the 
immigration  judge  authorizing  release 
(on  bond  or  otherwise)  shall  be  stayed 
upon  the  Service's  filing  of  Form  EOIR- 
43  with  the  Immigration  Court  on  the 
day  the  order  is  issued,  and  shall  remain 
in  abeyance  pending  decision  of  the 


appeal  by  the  Board  of  Immigration 
Appeals.  The  stay  shall  lapse  upon 
failure  of  the  Service  to  file  a  timely 
notice  of  appeal  in  accordance  with 
§3.38. 

PART  236— APPREHENSION  AND 
DETENTION  OF  INADMISSIBLE  AND 
DEPORTABLE  AUENS;  REMOVAL  OF 
AUENS  ORDERED  REMOVED 

3.  The  authority  citation  for  part  236 
is  revised  to  read  as  foUowr. 

Aatberitr-  8  U.S.C  1103. 1182, 1224. 1225. 
1226, 1227. 1362;  sac.  303(b)  of  Pub.  L.  No. 
104-208:  8  CFR  pait  2. 

4.  Section  236.1  is  amended  by: 

a.  Revising  (laragraph  (c)(1); 

b.  Redesignating  paragraphs  (c)(2) 
through  (c)(5).  as  paragraphs  (c)(8) 
through  (c)(ll)  respectively:  and  by 

c.  Adding  new  paragraphs  (c)(2) 
through  (c)(7),  to  read  as  follows: 

§  236.1    AppralMnsion,  custody,  and 


(c)-  '  • 

(1)  (0  Alter  the  expiration  of  the 
Transition  Period  Custody  Rules  (TPCR) 
set  forth  in  section  303(b)(3)  of  Public 
Law  104-208.  no  alien  described  in 
section  236(c)(1)  of  the  Act  may  be 
released  firom  custody  during  renraval 
proceedings  except  pursuant  to  section 
236(c)(2)  of  the  Act. 

(ii)  Paragraphs  (c)(2)  through  (c)(8)  of 
this  section  shall  govern  custody 
determinations  for  aliens  subject  to  the 
TPCR  while  they  remain  in  effect.  For 
purposes  of  this  section,  an  alien 
"subject  to  the  TPCS"  is  an  alien 
described  in  section  303(b)(3)(A)  of 
Public  Law  104-208  who  is  in 
deportation  proceedings,  subject  to  a 
final  order  of  deportation,  or  in  removal 
proceedings.  The  TPCR  do  not  apply  to 
aliens  in  exclusion  proceedings  under 
former  section  236  of  the  Act,  aliens  in 
expedited  removal  proceedings  under 
section  235(b)(1)  of  the  Act.  or  aliens 
subject  to  a  final  order  of  removal. 

(2)  Aliens  not  lawfully  admitted. 
Subject  to  paragraph  (c)(6)  of  this 
section,  but  notwithstanding  any  other 
provision  within  this  section,  an  alien 
subject  to  the  TPCR  who  is  not  lawfully 
admitted  is  not  eligible  to  be  considered 
for  release  from  custody. 

(i)  An  alien  in  deportation 
proceedings  or  subject  to  a  Bnal  order  of 
deportation  is  "lawfully  admitted"  for 
purposes  of  this  section  if  the  alien's 
last  entry  into  the  United  States  was 
lawful.  An  alien  in  deportation 
proceedings  or  subject  to  a  final  order  of 
deportation  whose  last  entry  was 
unlawful  will  not  be  considered 
"lawfully  admitted"  for  purposes  of  this 


section,  unless  the  alien  remains  in 
statiis  as  an  alien  lawfully  admitted  for 
permanent  residence,  conditionally 
admitted  for  permanent  residence,  or 
lawfully  admitted  for  temporary 
residence. 

(ii)  An  alien  in  removal  proceedings 
is  "lawfully  admitted"  for  purposes  of 
this  section  if  the  alien  has  been 
"admitted"  within  the  terms  of  section 
101(a)(13)  of  the  act  (as  in  effect  on 
April  1, 1997). 

(3)  Criminal  aliens  eligible  to  be 
considered  for  release.  &ccept  as 
provided  in  this  section,  or  otherwise 
provided  by  law,  an  aUen  subject  to  the 
TPCR  may  be  considered  for  release 
from  custody  if  lawfiilly  admitted.  Such 
an  alien  must  first  demonstrate,  by  clear 
and  convincing  evidence,  that  release 
would  not  pose  a  danger  to  the  safety  of 
other  peraons  or  of  property.  If  an  alien 
meets  this  burden,  the  alien  must 
further  demonstrate,  by  clear  and 
convincing  evidence,  that  the  alien  is 
likely  to  appear  tor  any  scheduled 
proceeding  (including  any  appearance 
required  by  the  Service  or  EOIR)  in 
order  to  be  considered  for  release  in  the 
exercise  of  discration. 

(4)  Criminal  aliens  ineligible  to  be 
considered  for  release  except  in  certain 
special  circumstances.  An  alien  subject 
to  section  303(bK3XA)  (ii)  or  (iii)  of  Pub. 
L.  No.  104-208  is  ineligible  to  be 
considered  for  release  if  the  alien: 

(i)  Is  described  in  section  241(aK2)(C) 
of  the  Act  (as  in  effect  prior  to  April  1. 
1997).  or  has  been  convicted  of  a  crime 
described  in  section  101(aH43)  (B). 
(E)(ii).  or  (F)  of  the  Act  (as  in  effect  on 
April  1, 1997); 

(ii)  Has  been  convicted  of  a  crime 
described  in  section  101(a)(43KG)  of  the 
Act  (as  in  effect  on  April  1, 1997)  or  a 
crime  or  crimes  involving  moral 
turpitude  related  to  property,  and 
sentenced  therefor  (including  in  the 
aggregate)  to  at  least  3  year's 
imprisonment; 

(lii)  Has  fiailed  to  appear  for  an 
immigration  proceeding  without 
reasonable  cause  or  has  been  subject  to 
a  bench  warrant  or  similar  legal  process 
(unless  quashed,  withdrawn,  or 
canceled  as  improvidently  issued); 

(iv)  Has  been  convicted  of  a  crime 
described  in  section  101(a)(43)  (Q)  or  (T) 
of  the  Act  (as  in  effect  on  April  1, 1997); 

(v)  Has  been  convicted  in  a  criminal 
proceeding  of  a  violation  of  section  273, 
274,  274C.  276,  or  277  of  the  Act,  or  has 
admitted  the  factual  elements  of  such  a 
violation; 

(vi)  Has  overstayed  a  period  granted 
for  voluntan^  departure;  or 

(vii)  Has  failed  to  surrender  or  report 
for  removal  pursuant  to  an  order  of 
exclusion,  deportation,  or  removal. 


unless  the  alien  was  lawfully  admitted 
and  either  remains  in  status  as  a 
permanent  resident  or  has  not,  since  the 
commencement  of  proceedings  or 
within  the  10  years  prior  thereto,  been 
convicted  of  a  crime,  failed  to  comply 
with  an  order  to  surrender  or  a  period 
of  voluntary  departure,  or  been  subject 
to  a  bench  warrant  or  similar  legal 
process  (unless  quashed,  withdrawn,  or 
canceled  as  improvidently  issued).  An 
alien  eligible  to  be  considered  for 
release  under  this  paragraph  must  meet 
the  burdens  described  in  paragraph 
(c)(3)  of  this  section  in  order  to  be 
released  from  custody  in  the  exercise  of 
discretion. 

(5)  Criminal  aliens  ineligible  to  be 
considered  for  release.  A  criminal  alien 
subject  to  section  303(b)(3)(A)  (ii)  or  (iii) 
of  Pub.  L.  No.  104-208  is  ineligible  to 
be  considered  for  release  if  the  alien: 

(i)  Is  described  in  section  237(a)(2)(D) 
(i)  or  (ii)  (as  in  effect  on  April  1, 1997), 
or  has  been  convicted  of  a  crime 
described  in  section  101(a)(43)  (A),  (C). 
(E)(i),  (H).  (I).  (K)(iii).  or  (L)  of  the  Act 
(as  in  effect  on  April  1. 1997); 

(ii)  Is  described  in  section 
237(a)(2)(A)(iv)oftheAct; 

(iii)  Has  escaped  or  attempted  to 
escape  bom  the  lav«rfu]  custody  of  a 
local,  state,  or  Federal  prison,  agency,  or. 
officer  within  the  United  States;  or 

(iv)  Does  not  vidsh  to  pursue,  or  is 
statutorily  ineligible  for,  any  form  of 
relief  fit)m  exclusion,  deportation,  or 
removal  under  this  chapter  or  the  Act. 

(6)  If  the  district  director  determines 
that  an  Alien  subject  to  section 
303(b)(3)(A)  (ii)  or  (iii)  of  Pub.  L.  104- 
208  caimot  be  removed  from  the  United 
States  because  the  designated  country  of 
removal  of  deportation  will  not  accept 
the  alien's  return,  the  district  director 
may,  in  the  exercise  of  discretion, 
release  the  alien  from  custody  upon 
such  terms  and  conditions  as  the  district 
director  may  prescribe,  without  regard 
to  paragraphs  (c)(2)  through  (c)(5)  of  this 
section.  Under  no  circumstances, 
however,  shall  the  district  director 
release  from  custody  an  alien  whose 
release  would  pose  a  danger  to  persons 
or  to  property,  or  who  is  imlikely  to 
appear  for  any  scheduled  proceeding 
(including  any  appearance  required  by 
the  Service  or  EOIR).  The  district 
director's  custody  decision  shall  not  be 
subject  to  redetermination  by  an 
immigration  judge. 

(7)  Construction.  A  reference  in  this 
section  to  a  provision  in  section  241  of 
the  Act  as  in  effect  prior  to  April  1, 
1997,  shall  be  deemed  to  Include  a 
reference  to  the  corresponding  provision 
in  section  237  of  the  Act  as  in  effect  on 
April  1, 1997.  A  reference  in  this  section 
to  a  "crime"  shall  be  considered  to 


include  a  reference  to  a  conspiracy  or 
attempt  to  commit  such  a  crime.  In 
calculating  the  10-year  period  specified 
in  paragraph  (c)(4)  of  this  section,  no 
period  during  which  the  alien  was 
detained  or  incarcerated  shall  count 
toward  the  total.  Nothing  in  this  part 
shall  be  construed  as  prohibiting  an 
alien  from  seeking  reconsideration  of 
the  Service's  determination  that  the 
alien  is  within  a  category  barred  fittm 
release  under  this  part. 
***** 

Dated:  September  5, 1997. 
Janet  Keno, 
Attorney  General. 
IFR  Doc.  97-24411  Filed  9-11-97;  8:45  am] 
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Airworthiness  Directives;  Dassault 
Model  Falcon  2000  Series  Airplanes 

AQENCY;  Federal  Aviation 
Administration,  EXDT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Falcon  2000 
series  airplanes.  This  proposal  would 
require  a  revision  to  the  Limitations 
section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  limit  the 
allowed  loads  in  the  baggage 
compartment  aft  of  the  center  baggage 
net  The  proposed  AD  also  would 
require  replacement  of  the  center 
baggage  net  in  the  baggage  compartment 
with  a  net  having  reinforced  straps, 
which  would  terminate  the  requirement 
for  the  AFM  revision.  This  proposal  is 
prompted  by  a  report  indicating  that  the 
center  baggage  net  caimot  sustain  design 
loads  in  the  event  of  an  accident.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  injury  to 
passengers,  as  a  result  of  inadequate 
breaking  strength  of  the  baggage  net,  in 
the  event  of  an  accident. 

DATES:  Conunents  must  be  received  by 
October  10,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  g7-NM- 


198-AD,  1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fitim 
Dassault  Falcon  Jet  Corporation, 
Teterboro  Airport,  P.O.  Box  2000.  South 
Hackensack,  New  Jersey  07606.  lliis 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW,  Renton, 
Washington. 

FOR  FURTHER  INFORMATKM  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1503;  fax  (425)  227-1149. 

SUPPLfMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  ryle  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcdtd  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-NM-198-AD."  The 
postcard  will  be  date  stamped  and 
rettuned  to  the  conunenter. 

AvaUability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-198-AD,  1601  Lind  Avenue 
SW,  Renton,  Washington  98055-4056. 
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Discuauon 

The  Direction  Generale  de  1' Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Falcon  2000  series  airplanes.  The 
DCAC  advises  that  a  static  strength  test, 
conducted  by  Dassault,  demonstrated 
that  the  main  straps  of  tha  center 
baggage  net  installed  in  the  baggage 
compartment  did  not  sustain  the 
irmviTTiiim  allowed  loads  permitted  aft 
of  the  net  This  condition,  if  not 
corrected,  could  result  in  injury  to 
passengers  in  the  ev«it  of  an  accident. 

Explanation  of  Relevant  Serrice 
Infennation 

Dassault  issued  Falcon  2000  Airplane 
Flight  Manual  (AFM)  Temporary 
Change  No.  31  (undated),  which 
describes  procedures  for  revising  the 
AFM  to  limit  allowed  loads  in  the 
baggage  compartment  aft  of  the  center 
baggage  net.  Dassault  also  has  issued 
Service  Bulletin  F200O-76  (F200O-25- 
2),  dated  December  11,  1996,  which 
describes  procedures  for  replacing  the 
center  baggage  net  in  the  baggage 
compartment  with  a  net  having 
reinforced  straps.  Accomplishment  of 
the  replacement  eliminates  the  need  for 
the  AFM  revision.  The  E)GAC  classified 
this  service  bulletin  and  AFM 
temporary  change  as  mandatory  and 
issued  French  airworthiness  directive 
96-291-002(6).  dated  December  4, 
1996,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusi<»s 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CPR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rufe 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  revision  to  the  Limitations  section  of 
the  FAA-approvad  AFM  to  limit  the 


allowed  loads  in  the  baggage 
compartment  aft  of  the  center  baggage 
net.  The  proposed  AD  also  would 
require  replacing  the  center  baggage  net 
in  the  baggage  compartment  with  a  net 
having  reinforced  straps,  which  would 
terminate  the  requirement  for  the  AFM 
revision.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  and  AFM  temporary 
change  described  previously. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $520  per  airplane.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  replacement  proposed 
by  this  AD  is  estimated  to  be  $11,600, 
or  $580  per  airplane. 

It  womd  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 

f>roposed  AFM  revision,  at  an  average 
abor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  AFM  revision  proposed 
by  this  AD  is  estimated  to  be  $1 ,200,  or 
$60  per  airplane. 

Based  on  the  above  figures,  the  total 
cost  impact  on  U.S.  operators  of  the 
proposed  replacement  and  AFM 
revision  is  estimated  to  be  $12,800.  or 
$640  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
variotis  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fiaderalism  implications  to  warrant  the 
pre[>aration  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g).  40113.  44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

DMBaalt  Aviation:  Docket  g7-NM-198-AD. 

Applicability:  Model  Falcon  2000 
aiiplanes,  Mrial  numbers  2  through  31 
inclusive;  certificatad  in  any  catagpiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  injury  to  passengers  as  a  result 
of  inadequate  breaking  strength  of  the 
baggage  net,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  into  the  AFM  a  copy  of 
Falcon  2000  AFM  Temporary  Change  No.  31 
(undated). 

Note  2:  The  revision  of  the  AFM  required 
by  this  paragraph  may  be  accomplished  by 
inserting  a  copy  of  F^con  2000  AFM 
Temporary  Change  No.  31  in  the  AFM.  When 
this  temporary  change  has  been  incorporated 
into  general  revisions  of  the  AFM,  the  general 
revisions  may  be  inserted  in  the  AFM, 


provided  that  the  information  contained  in 
the  general  revisions  is  identical  to  that 
specified  in  Falcon  2000  AFM  Temporary 
Change  No.  31. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  center  baggage  net  in 
the  baggage  compartment  with  a  net  having 
reinforced  straps,  in  accordance  with 
Dassault  Service  Bulletin  F2000-76  (F2000- 
25-2),  dated  December  21,  996.  Afier  this 
replacement  is  accomplished,  the  AFM 
revision  required  by  paragraph  (a)  of  this  AD 
may  be  removed  from  the  AFM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Transport 
Airplane  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Standardization  Branch. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Standardization 
Branch. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  9, 1997. 

JaoMtV.Devany,  ^       . 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-24342  Filed  9-12-97;  8:45  am] 
SNJJNG  CODE  4ei»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-132-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  ^-20,  -30,  and 
-40,  and  C-9  (Military)  Series  Airplanes 

AQBtCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDoimell  Douglas  Model  DC-9-10, 
-20.  -30,  and  -40.  and  C-9  (military) 
series  airplanes.  This  proposal  would 
require  modifying  the  piping  of  the 
potable  water  system.  This  proposal  is 
prompted  by  reports  of  ice  forming  on 
the  control  cables  in  the  wheel  well  of 
the  left  main  landing  gear  due  to  the 


ftvezing  and  rupturing  of  undrained 
potable  water  pipes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  ice  formation, 
which  could  render  the  slat,  aileron, 
and  spoiler  flight  controls  inoperative, 
and  consequenUy  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  27, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
132-AD,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Technical  Publications 
Business  Administration,  Department 
C1-L51  (2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW,  Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5346;  fax  (562) 
627-5210. 


SUPPLBKCNTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stmimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-NM-132-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-132-AD.  1601  Lind  Avenue 
SW,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  received  numerous  reports, 
including  one  from  January  1997, 
indicating  that,  during  flight,  ice  formed 
on  the  control  cables  in  the  wheel  well 
of  the  left  main  landing  gear  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes.  The  cause  of  the  ice  formation 
was  attributed  to  the  freezing  and 
rupturing  of  an  undrained  potable  water 
pipe.  This  condition,  if  not  corrected, 
could  render  the  slat,  aileron,  and 
spoiler  flight  controls  inoperative, 
which  coiHd  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  38-27,  Revision  1,  dated  May 
16, 1978,  which  describes  procedures 
for  modifying  the  piping  of  the  potable 
water  system.  The  modification  involves 
replacing  the  pipe  assemblies  of  the 
pressurized  potable  water  system  with  a 
hose  assembly,  and  installing  a  metal 
shroud  over  the  hose  assembly. 
Accomplishment  of  the  modification 
will  divert  water  leakage  into  the  cai^ 
compartment  drain  system. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modifying  the  piping  of  the 
potable  water  system.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 


.  \ 
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Cost  Impact 

There  are  approximately  570 
McDonnell  Douglas  Model  DC-9-10. 
-20.  -30,  and  -40.  and  C-9  (military) 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  316  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD.  that  it 
would  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,000  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,643,200.  or  $5,200 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  219  U.S.- 
registered  airplanes  are  in  compliance 
in  accordance  with  the  requirements  of 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U^.   . 
operators  is  now  $504,400. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00AE88E8. 

List  (^SubiectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  DooglaK  Docket  g7-NM-132- 
AD. 

Applicability:  All  Model  DC-9-\0.  -20. 
-30,  and  —40,  and  C-9  (military)  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  reftaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l>y 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  horn  forming  on  the  control 
cables  in  the  wheel  well  of  the  left  main 
landing  gear,  which  could  render  the  slat, 
aileron,  and  spoiler  flight  controls 
inoperative  and,  consequently,  could  result 
in  reduced  controllability  of  Uie  airplane, 
accomplish  the  following: 

(a)  Within  18  months  aiter  the  efifective 
date  of  this  AD,  modify  the  piping  of  the 
potable  water  system  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
3a-27,  Revision  1,  dated  May  16,  1978. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACX)), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Los  Angeles  ACO. 

(c)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  bo  accomplished. 

Issued  in  Ronton,  Washington,  on 
September  9, 1997. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-24340  Filed  9-12-97;  8:45  am] 
BHJJNG  CODE  4«10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  107, 108,  and  139 
[Docket  No*.  28979  and  2897q 
roN  2120-AD-46  and  2120-.AO-45 

Airport  and  Aircraft  Operator  Security; 
Notice  of  Public  Meetings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IXDT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  two 
public  meetings  on  the  notices  of 
proposed  rulemaking  (NPRM),  Airport 
Security  (Parts  107  and  139),  and 
Aircraft  Operator  Security  (Part  108), 
published  in  the  Federal  Register  on 
August  1 ,  1997,  The  purpose  of  these 
meetings  is  to  provide  an  additional 
opportunity  for  the  public  to  comment 
on  the  proposals. 

DATES:  The  public  meetings  will  be  held  . 
on  October  15, 1997,  at  9:00  a.m.,  in       ' 
Washington,  DC;  and  October  22, 1997. 
at  9:00  a.m.,  in  Fort  Worth,  TX. 
Registration  will  begin  at  8:30  a.m.  on 
the  day  of  the  meeting  at  each  location. 
ADDRESSES:  The  public  meetings  will  be 
held  at  the  following  locations: 

(1)  October  15, 1997,  9:00  a.m..  Federal 
Aviation  Administration,  3rd  floor 
Auditorium,  800  Independence  Ave., 
SW,  Washington,  DC  20591. 

(2)  October  22,  1997,  9:00  a.m.,  Fritz 
tjinham  Federal  Building,  room  1A03. 
819  Taylor  St.,  Fort  Worth,  TX  76102. 
Persons  who  are  unable  to  attend  the 

meetings  may  mail  their  comments  on 
the  NPRMs  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Rules  Docket  (AGC-200), 
Docket  Nos.  28979  (Parts  107  and  139), 
28978  (Part  108),  800  Independence 
Ave.,  SW,  Washington,  DC  20591. 
Written  comments  to  the  docket  will 
receive  the  same  consideration  as 
statements  made  at  the  public  meetings. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
public  meetings  on  the  Airport  Security 
(Parts  107  and  139)  and  Aircraft 
Operator  Security  (Part  108)  NPRMs  and 
questions  regarding  the  logistics  of  the 
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meetings  should  be  directed  to  Elizabeth 
Allen,  Federal  Aviation  Administration, 
OfRce  of  Rulemaking  (ARM-100),  800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  telephone  (202) 
267-8199;  fax  (202)  267-5075. 

Questions  concerning  the  NPRM  on 
Airport  Security  (Parts  107  and  139) 
should  be  directed  to  Penny  Anderson, 
Office  of  Civil  Aviation  Seciuity  Policy 
and  Planning,  Civil  Aviation  Security 
Division  (ACP-lOO),  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW,  Washington,  DC  20591; 
telephone  (202)  267-3413. 

Questions  concerning  the  NPRM  on 
Aircraft  Operator  Security  (Part  108) 
should  be  directed  to  Rhonda  Hatmaker, 
Office  of  Civil  Aviation  Security  Policy 
and  Planning  Civil  Aviation  Security 
Division  (ACP-lOO),  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW,  Washington,  DC  20591; 
telephone  (202)  267-3413. 

SUPPLEMENTARY  rNFORMATKM: 

Participation  at  the  Public  Meeting  on 
the  NPRMs 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  on  the  Airport  Security  and/or 
the  aircraft  Operator  Security  proposals 
should  be  received  by  the  FAA  no  later 
than  October  9, 1997,  for  the 
Washi^on,  DC  meeting  and  no  later 
than  October  16, 1997,  for  the  Fort 
Worth,  TX  meeting.  Such  requests 
should  be  submitted  to  Elizabeth  Allen 
as  listed  in  the  section  titled  FOR 
FURTHER  INFORMATION  CONTACT  and 
should  include  a  written  summary  of 
oral  remarks  to  be  presented,  the  date  of 
the  meeting  the  requester  wishes  to 
address,  and  an  estimate  of  time  needed 
for  the  presentation.  Requests  received 
after  the  dates  specified  above  will  be 
scheduled  if  there  is  time  available 
during  the  meeting:  however,  the  names 
of  those  individuals  may  not  appear  on 
the  written  agenda.  The  FAA  will 
prepare  an  agenda  of  speakers  that  will 
be  available  at  the  meetings.  To 
accommodate  as  many  speakers  as 
possible,  the  amoimt  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Background 

The  FAA  will  conduct  two  public 
meetings  on  the  recently  published 
Airport  Security  (Parts  107  and  139)  and 
Aircraft  Operator  Security  (Part  108) 
proposed  rules. 

Tne  notices  of  proposed  rulemaking 
were  published  in  the  Federal  Register 


on  August  1, 1997  (62  FR  41760  (Parts 
107  and  139),  and  62  FR  41730  (Part 
108)).  The  NPRMs  proposed  to  update 
the  overall  regulatory  structure  for 
airport  and  air  carrier  security. 

The  closing  date  for  comments  on 
these  proposals  is  December  1, 1997. 
The  FAA  is  planning  these  meetings  to 
give  the  public  an  additional 
opportunity  to  comment  on  these 
proposed  rules. 

Persons  interested  in  obtaining  a  copy 
of  the  Airport  Security  (Parts  107  and 
139)  and/or  the  Aircraft  Operator 
Seciuity  (Part  108)  proposed  rules 
should  contact  Elizabeth  Allen  at  the 
address  or  telephone  number  provided 
in  FOR  FURTHER  INFORMATKM  CONTACT. 

An  electronic  copy  of  these 
documents  may  be  downloaded  using  a 
modem  and  suitable  communications 
software  &x)m  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone:  (703) 
321-3339)  or  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
webpage  at  http://www.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 
www.acce8s.gpo.gov/su_docs  to  access 
recently  published  rulemaking 
dociunents. 

Public  Meeting  Procedures 

The  following  procedures  are 
established  to  fecilitate  the  public 
meetings  on  the  NPRMs: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meetings.  The  meetings 
will  be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  The  public  meetings  will  adjourn 
after  scheduled  speakers  have 
completed  their  statements. 

3.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  Individual  or  group. 

4.  Participants  should  address  their 
comments  to  the  panel.  No  individiuil 
will  be  subject  to  cross-examination  by 
any  other  participant. 

5.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meetings,  asjwell 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meetings. 

6.  Representatives  of  the  FAA  vriU 
conduct  the  public  meetings.  A  panel  of 
FAA  personnel  involved  in  this  issue 
will  be  present. 

7.  The  meetings  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 


meetings  and  any  material  accepted  by 
the  panel  during  the  meetings  will  be 
included  in  the  public  dockets  [Docket 
No.  28979  (Parts  107  and  139),  and 
Docket  No.  28978  (Part  108)].  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  vnll  be  available  at  the 
meetings. 

8.  The  FAA  wrill  review  and  consider 
all  material  presented  by  participants  at 
the  public  meetings.  Position  papers  or 
material  presenting  views  or 
information  related  to  the  proposed 
NPRMs  may  be  accepted  at  the 
discretion  of  the  presiding  officer  and 
subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  the  meetings  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
others  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

9.  Statements  made  by  members  of  the 
public  meetings  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Because  the  meetings 
concerning  the  Airport  Security  (Parts 
107  and  139)  and  Aircraft  Operator 
Security  (Part  108)  are  being  held  during 
the  comment  period,  final  decisions 
concerning  issues  that  the  public  may 
raise  cannot  be  made  at  the  meetings. 
Federal  Aviation  Administration 
officials  may,  however,  ask  questions  to 
clarify  statements  made  by  the  public 
and  to  ensure  a  complete  and  accurate 
record.  Comments  made  at  these  public 
meetings  will  be  considered  by  the  FAA 
when  deliberations  begin  concerning 
whether  to  adopt  any  or  all  of  the 
proposed  rules. 

10.  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  proposed  rule. 
Therefore,  the  meetings  will  be 
conducted  in  an  infoimal  and 
nonadversarial  manner. 

(49  U.S.C  106(g).  5103,  40113.  40119, 
44701-44702,  44706,  44901-44905.  44907, 
44913-44914,  44932,  44935-44936.  46105). 

Issued  in  Washington,  DC  on  S^tembn 
10, 1997. 

IdaiOenMr. 

Acting  Director,  Office  of  Rulemaking. 

(FR  Doc.  97-24421  Filed  9-12-97;  8:45  am] 
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ACTION:  Proposed  Rule. 


SUMMARY:  The  Postal  Service  plans  to 
add  an  SCF  sack  level  to  the  presort 
requirements  for  Periodicals  automation 
and  nonautomation  mailings  of 
nonletter-size  pieces.  An  SCF  package 
level  will  not  be  added.  Only  5-digit  and 
3-digit  packages  will  be  permitted  in  the 
SCF  sack.  SCF  sacks  will  be  prepared 
after  5-digit  and  3-digit  sacks,  and  prior 
to  preparing  ADC  sacks. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1997.  ^ 

ADDRESSES:  Mail  or  deliver  written 
comments  to  die  Manager,  Mail 
Preparation  and  Standards,  USPS 
Headquarters,  475  L'Enfant  Plaza  SW, 
Room  6800,  Washington,  DC  20260- 
2405.  Copies  of  all  written  comments, 
will  be  available  at  the  above  address  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  MPORMATKM  CONTACT: 
Lynn  M.  Martin.  (202)  268-6351. 

SUPPLBIENTARY  MFORMATKM:  On  July  1 , 
1996,  the  Postal  Service  eliminated  the 
optional  preparation  of  SCF  packages 
and  sacks  as  part  of  the  streamlining  of 
presort  requirements  under 
Classification  Reform.  Some  Periodicals 
mailers  have  indicated  that  they  believe 
that  the  inability  to  sack  mail  to  the  SCF 
level  has  affected  the  service  of  their 
publications.  Many  mailers  of 
Periodicals  publications  have  been 
preparing  3-digit  sacks  that  contain 
fiswer  than  the  required  24  pieces,  to 
ensure  good  levels  of  service.  This 
results  in  increased  sack  usage  by 
mailers  and  increased  sack  handlings  by 
the  Postal  Service.  Reinstating  SCF 
sacks  woidd  allow  Periodicals  mailers 
to  direct  sacks  to  the  applicable 
processing  plant  for  service  reasons 
without  having  to  prepare  "skin"  3-digit 
sticks,  and  also  provide  the  opportunity 
for  the  Postal  Service  to  receive  mail 
sorted  to  a  finer  level  than  an  area 
distribution  center  (ADC)  sack. 

Accordingly,  the  Postal  Service  is 
proposing  reinstate,  for  only  non-letter- 
size  Periodicals  publications,  an  SCF 
sack  that  would  be  prepared  after  all 
required  5-digit  and  3-digit  sacks,  and 
prior  to  preparing  required  ADC  sacks. 
It  is  proposed  that  preparation  of  the 
SCF  sack  would  be  optional  for  the 
period  beginning  on  the  date  the  final 
rule  regarding  this  notice  is  published 
and  ending  on  the  effective  date  of  the 
preparation  rules  that  are  placed  in 
effect  as  a  result  of  the  Docket  No.  R97- 
1  rate  case  proceedings.  Upon 
implementation  of  the  preparation  rules 
resulting  from  the  rate  case  proceedings. 


it  is  proposed  that  preparation  of  the 
SCF  sack  would  bex:ome  mandatory. 

Preparation  of  an  SCF  package  will 
not  be  permitted  under  this  planned 
rule  change.  An  SCF  package  would 
increase  piece  distribution  for  the  Postal 
Service.  Accordingly,  SCF  sacks  would 
be  permitted  to  contain  oidy  5-digit  and 
3-digit  packages. 

For  nonautomation  rate  mailings,  mail 
in  SCF  sacks  would  be  eligible  for  the 
basic  per-piece  rates.  For  SCF  sacks  in 
automation  rate  mailings,  5-digit  and 
unique  3-digit  packages  of  6  or  more 
pieces  would  qualify  for  the  3/5 
automation  rate,  and  nonunique  3-digit 
packages  as  well  as  5-digit  and  3-digit 
packages  of  fewer  than  6  pieces  would 
qualify  for  the  basic  automation  per 
piece  rates. 

For  the  interim  period  when 
preparation  of  SCF  sacks  will  be 
optional,  mailers  who  choose  to  prepare 
SCF  sacks  must  prepare  them  for  each 
SCF  in  the  mailing  for  which  there  are 
24  or  more  pieces  of  mail  prepared  in 
5-digit  and/or  3-digit  packages.  At  the 
mailer's  option  SCF  sacks  may  also  be 
prepared  tiiat  contain  fewer  pieces  (a 
minimum  of  one  package). 

The  standard  to  prepare  required 
origin/optional  entry  3-digit  sacks  will 
not  apply  to  Periodicals  publications  for 
which  SCF  sacks  are  prepared.  Instead, 
mailers  opting  to  prepare  SCF  sacks 
must  prepare  required  origin/optional 
entry  SCF  sacks.  At  the  time  SCF  sacks 
become  a  required  level  of  sortation.  the 
standard  to  prepare  required  origin/ 
optional  entiy  3-digit  sacks  will  be 
deleted  and  preparation  of  reqjuired 
origin/optional  entry  SCF  sacks  will 
become  the  new  standard. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
E>omesUc  Mail  Manual  (DMM), 
incorporated  by  reference  in  the  Code  of 
Federal  Regidations.  See  39  CFR  part 
111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  1 1 1— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401. 403. 404. 3001-3011.  3201-3219.  3403- 
3406.  3621.  3626,  5001. 

2.  Revise  the  following  sections  of  the 
E)omestic  Mail  Manual  as  set  forth 
below: 


M    Mail  Preparation  and  Sortation 
MOOO    General  Preparation  Standards 

MOlO    Mailpieces 
MOll     Basic  Standards 

1.0    TERMS  AND  CONDITIONS 

•        •         •        *        • 

1.2    Presort  Levels 

[Redesignate  current  1.2j  through 
1.2m  as  1.2k  through  1.2n  respectively; 
insert  new  1.2j  to  read  as  follows:] 

j.  Origin/optional  entry  SCF:  The 
separation  includes  packages  for  one  or 
more  3-digit  areas  served  by  the  same 
sectional  center  facility  (SCF)  (see  LOOS) 
in  whose  service  area  the  mail  is 
verified/entered.  Subject  to  standard, 
this  separation  is  required  regardless  of 
the  volume  of  mail. 


1.3    Preparation  Instructions 

[Redesignate  current  1.3j  through  1.3p 
as  1.3k  through  1.3q  respectively;  insert 
new  1.3j  to  read  as  follows:] 

j.  An  origin/optional  entry  SCF  sack 
contains  all  5-digit  and  3-digit  packages 
(regardless  of  quantity)  for  the  SCF  in 
whose  service  area  the  mail  is  verified. 
At  the  mailer's  option  such  a  sack  may 
be  prepared  for  the  SCF  area  of  each 
entry  post  office.  This  presort  levil 
applies  only  to  non-letter-size 
Periodicals  prepared  in  sacks. 

M030    Containers 


M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


1.3    Content  Line  (Line  2) 

[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  PER  Flats — Automation 
to  read  as  follows:] 


Class  and  mailing      CIN 


Human  readable 
content  line 


PER  Flats-ZVuto- 
mabon 


SCF  sacks 


377 


PER  FLTS  SCF 
BC 


[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  PER  Flats— 3/5  and  Basic 
to  read  as  follows:]  — 
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PER  Flats— 3/5  and  Basic 


Class  and  mailing      CIN      ""^^^^^ 


SCF  sacks 


384    PER  FLTS  SCF 
NONBC 


(Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  NEWS  Flats- 
Automation  to  read  as  follows:] 


Class  and  maWng     CIN 


Human  readatile 
content  line 


NEWS  Flats-Auto- 
mation 


SCFswAs 


477    NEWS  FLTS  SCF 
BC 


[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  NEWS  Flats— 3/5  and 
Basic  to  read  as  follows:] 

NEWS  Flats— 3/5  and  Basic 


Class  and  maiing     CtN 


Human  readabie 
content  line 


SCF  sacks  _ „.      484 


NEWS  FLTS  SCF 
NONBC 


M200  Periodicals  (Nonaatomation) 
1.0    BASIC  STANDARDS 


1.5  Low- Volume  Packages  and  Sacks 

As  a  general  exception  to  2.4b  through 
2.4d  and  3.1a  through  3.1e,  non-letter- 
size  Periodicals  may  be  prepared  in 
packages  containing  fewer  than  six 
pieces,  and  in  sacks  containing  as  few 
as  one  such  package,  when  the 
publisher  determines  that  such 
preparation  improves  service.  These 
low-volume  packages  may  be  placed  on 
5-digit,  3-digit.  and  SCF  pallets  imder 
M045. 

1.6  Optional  SCF  Sack 

Mailers  of  non-letter-size  Periodicals 
have  the  option  to  prepare  an  SCF  sack 
level.  If  mailers  choose  to  prepare  SCF 
sacks,  they  must  prepare  them  for  all 
SCF  destinations  in  the  mailing  for 
which  there  are  24  or  more  pieces 
prepared  in  5-digit  or  3-digit  packages, 
under  3.1.  When  SCF  sacks  are 


prepared,  required  origin/optional  entry 
3-digit  sacks  must  not  be  prepared  and  . 
required  origin/optional  entry  SCF  sacks 
must  be  prepared. 

3.0  SACK  PREPARA-nON  (FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS) 

3.1  Sack  PrqMratioB 

[Redesignate  current  3.1e  and  3.  If  as 
3.1f  and  3.1g  respectively;  insert  new 
3.1e  to  read  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 

•        •        •        •        • 

e.  Optional  SCF:  required  at  24  pieces 
(no  minimvim  for  required  origin/ 
optional  entry  SCF).  optional  vrith  one 
six-piece  package  minimum  except 
under  1.5;  for  Line  1,  use  L002,  Column 
C 


M820    Flat-Size  Mail 
1.0    BASIC  STANDARDS 


1.7  Exception-Periodicals 

As  a  general  exception  to  3.1a,  3.1b. 
and  3.2a  through  3.2c,  Periodicals  may 
be  prepared  in  packages  containing 
fewer  than  six  pieces,  and  in  sacks 
containing  as  few  as  one  sudi  package, 
when  the  publisher  determines  that 
such  preparation  improves  service. 
These  low-volume  packages  may  be 
placed  on  5-digit.  3-digit.  and  SCF 
pallets  imder  M045. 

1.8  Optional  SCF  Sack— Periodicals 

Mailers  of  Periodicals  have  the  option 
to  prepare  an  SCF  sack  level.  If  mailers 
choose  to  prepare  SCF  sacks,  they  must 
prepare  them  for  all  SCF  destinations  in 
the  mailing  for  which  there  are  24  or 
more  pieces  prepared  in  5-digit  or  3- 
digit  packages,  under  3.2.  When  SCF 
sacks  are  prepared,  required  origin/ 
optional  entry  3-digit  sacks  must  not  be 
prepared  and  reqiiired  origin/optional 
entry  SCF  sacks  must  be  prepared. 

3.0    PERIODICALS 

•  •        •        •        • 

3.2    Sack  Preparation 

[Renumber  3.2c  and  3.2d  as  3.2d  and 
3.2e  respectively;  add  new  3.1c  to  read 
as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 

•  •        •        •        * 

c.  Optional  SCF:  required  at  24  pieces 
(no  minimum  for  required  origin/ 
optional  entry  SCF),  optional  vrith  one 
six-piece  package  minimum  except 


imder  1.7;  for  Line  1,  use  L002,  Colimm 
C. 


An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  wiU  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mirat. 
Chief  Counsel,  Legislative. 
(PR  Doc.  97-24306  Filed  9-12-97;  8:45  am) 
■H.UNQ  cooe  ms-is-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7227] 

Proposed  Rood  Elevation 
Detarminationa 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Proposed  Tide. 


r:  Technical  infcmnation  or 
conmients  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
commimities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  ccKnmunity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
comnnmity. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATION  CONTACT: 
Frederick  H.  Sharrocks.  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
DirectoFate,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
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required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  flnal.  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act. 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modifled  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f]  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 


Executive  Order  12778,  Cipl  Justice 
Reform. 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  he  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19387, 
3  CFR,  1979  Comp..  p.  376. 

{67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Fkxida 


CityAown/bounty 


Stuart  (City)  Martin 
County. 


»:.» 


Source  of  flooding 


SL  Lucie  River 


North  Fork  SL  Lucie  River 


South  Fork  St.  Lude  River 


Krueger  Creek 
Fraizer  Creek  .. 


enue. 
Poppolton  Creek Approximate^  300  feet  south  of  the  inter- 
section of  Federal  Highway  and  River- 
view  Averuie. 
Approximatety  0.4  mile  east  akxig 
Central  Parkway  from  intersection  with 
State  Route  76. 

Maps  available  for  inspectkxi  at  the  Stuart  City  Hall,  City  Development  Department,  121  S.W.  Flagler  Avenue,  Stuart,  Ftorida. 
Send  comments  to  Mr.  Oavkl  Cottier,  Stuart  City  Manager.  121  S.W.  Flagler  Avenue,  Stuart,  Florida  34994. 


Locatkin 


Approximately  200  feet  east  of  Itie  inter- 
section of  U.S.  1  and  Fern  Avenue. 

Approximately  1 500  feet  east  of  the  inter- 
section of  East  Ocean  Boulevard  and 
Flamingo  Drive. 

Approximately  300  feet  east  of  the  inter- 
section of  East  Ocean  Boulevard  and 
Flamingo  Drive. 

Entire  reach  within  community  

Approximately  300  feet  west  of  the  inter- 
section of  West  1  st  Street  and  Atlanta 
Avenue. 

Approximately  1000  feet  southwest  of  the 
intersection  of  South  Carolina  Drive 
arxl  Palm  City  Avenue. 

Approximately  250  feet  east  of  the  inter- 
section of  East  Ocean  Bouievaid  and 
Krueger  Parkway. 

Approximately  50  feet  south  of  the  inter- 
section of  7th  Street  and  Cotorado  Av- 


fOepth  in  feet  above 

ground. 

'Elevation  in  feet  (NGVD) 


Existing 


•6 

•6 

None 


•6 
•6 


•6 
•6 
•6 
•6 

None 


Modified 


•10 
•7 


•9 
•9 


*7 
*7 
•7 
•7 
•7 


Georgia 


Towns  Country 
(Unincorporated 
Areas). 


t<irt>y  Branch 


Rocky  Branch 


At  confluence  with  Fodder  Creek 


Approximatety   3,700   feet   upstream   of 

Fodder  Creek  Road. 

At  confluence  with  Fodder  Creek 

Approximately   2,150   feet   upstream   of 

Fodder  Creek  Road. 


None 


None 

None 
None 


*2,009 


*2,089 

*2,066 
•2,129 


Federal  Register  /  Vol.  62,  No.  178  /  Monday.  September  15,  1997  /  Proposed  Rules         48195 


State 


City/kMm/counly 


Source  of  IkxxSng 


Hinwossee  River 


At  StreakNR  Road 

Approximatety   1,000  feet  upstream  of 

confluence  of  Brown  Branch. 

At  confluence  with  Hiawassee  River 

Approximately  1 .1  miles  upstream  of  corv 

fluence  with  Hiawassee  River. 

At  confluenoe  with  Hog  Creek  .„ 

Approximately   3.000  feet  upstream  of 

WHIshook  Road. 

At  State  Route  75 

At  upstream  county  boundary  

At  Fodder  Creek  Road 

Approximately  750  feet  upstream  ol^^  con- 
fluence with  Rocky  Branch. 

At  confluence  with  Fodder  Creek 

Approximately   2,700   feet   upstream  of 

confluence  with  Fodder  Creek. 

At  downstream  county  boundary 

Approximately  300  feet  downstream  of 

Ptott  Town  Road. 

At  confluence  with  Brasstown  Creek  „ 

Approximately  1 ,400  feet  upstream  of  Pri- 
vate Road. 

At  confkience  with  Brasstown  Creek  

Approximately  1.04  miles  upstream  skle 

of  Townsend  MiN  Road. 
Approximately  1.100  feet  downstream  of 

confluerx»  with  Wilson  Cove  Creek. 
Approximately    0.96    mUe    upstream   of 

Barrett  Road. 

M  confluence  \Mth  Hiawassee  River 

Approximately  2,150  feet  upstream  sMe 

of  Owl  Creek  Road 

At  confluence  with  Hiawassee  River 

Approximately  0.97  mUe  upstream  side  of 

State  Routes  17  and  75. 
Approxin^ely  222  mUes  downstream  of 

county  boundary. 

At  upstream  county  boundary  _. 

Maps  available  for  inspectkxi  at  the  Towns  County  Offne  Buikfng,  48  River  Street  Suite  I.  Hiawassee,  Georgia. 
Send  comments  to  Mr.  Jack  Dayton.  Conwnissk>ner  of  Towns  County,  48  River  Street  Suite  B,  Hiawassee,  Georgia 


Cynth  Creek 


Wilson  Cave  Creek 


Bell  Creek 

Fodder  Creek 


Hooper  Branch 


Brasstown  Creek 


Crooked  Creek 


ByeiB  Creek ... 


Hog  Creek 


Owl  Creek 


Mil  Creek 


TaNulah  River 


*Oepth  in  feet  atXMV 

ground. 

•Elevatnn  in  feet  (NGVD) 


Existing 


None 
None 


None 

None 
None 


None 
None 


None 
None 


None 

None 
None 


l4one 


ModMsd 


•1.936 
•2.061 

•1.946 
•2.038 

*1.962 
•2.067 

•1.936 
•24XB 
•1.951 
•2.076 

•1j9i6 
•2.016 

•1.714 
•1.967 

•1.751 
•1.630 

•1«* 
•24B9 

•1.943 

•2.024 

•1J93 
2.060 

•2.006 
•2.096 

•2.324 

•2.507 


3C546. 


Georgia 


Young  Harris  (City) 
Towns  County 


Tributary  to  Brasstown 
Creek. 


200  feet  downstream  of  confkjerx:e  with 

Brasstown  Creek. 
Approximately  625  feet  dpwnstream  of  "\JBa5 

Reed  Street  bridge. 

Maps  available  for  inspectton  at  the  Young  Harris  City  Hall,  5187  Maple  Street.  Young  Harris,  Georgia. 
Send  comments  to  The  Honorable  Cariess  Sampeon,  Mayor  of  the  City  of  Young  Harris.  P.O.  Box  122,  Young  Harris.  Georgia  30682. 


•1J27 
•1.836 


Dixon  (City)  Lee 
County. 


Plum  Creek 


Approximately  550  feet  downstream  of 

Willett  Avenue. 
Approximately  525  feet  upstream  of  Ga> 

lena  Avenue. 
Approximately  1,400  feet  downstream  of 

Gatena  Avenue. 
Approximately  150  feet  upstream  of  Low- 

eHPari<Road 

Maps  available  for  inspectfon  at  the  City  Hall  Buikfng/Zoning  Offtee,  121  West  2nd  Street,  Dixon,  lOinois. 
Send  comments  to  The  Honorable  DonaW  Sheets,  Mayor  of  the  City  of  Dixon,  121  West  2nd  Street,  Dixon.  Illinois  61021. 


Unnamed  Tritxjtary  1  to 
Pfcjm  Creek. 


None 


None 


None 


•664 
•716 
•703 
•728 


Lee  County  (Unin- 
corporated 
Areas). 


Unnamed  Tributary  1  to 
Plum  Creek. 


Unnamed  Trtxjtary  2  to 
Plum  Creek. 


At  confluence  with  Plum  Creek 


Approximately  150  feet  upstream  of  Low- 
ell Part(  Road 
At  confluence  with  Pkjm  Creek 

Approximately    120    feet    upstream   of 
Country  Club  Drive. 


None 

Nona 
None 
None 


•684 

*728 
•719 
•743 
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State 

QtyAowVcounty 

Source  of  Ikxxing 

Location 

fOepth  in  feet  above 

ground 

'Elevatkxi  In  feet  (NGVD) 

Existing 

ModHied 

■  ■ 

Phjm  Creek 

Afjproximately  40  feet  upstream  of  Pal- 
myra Street 

Approximately  100  feet  upstream  of  Tim- 
ber Creek  Road. 

None 
None 

*653 

*740 

Maps  availat)le  for  inspectton  at  the  Lee  County  Zoning  Offtee,  1 12  East  2nd  Street.  Dixon.  Illinois. 
Send  comments  to  Mr.  Jim  Jones,  Lee  County  Zoning  Office,  112  East  2nd  Street.  Dixon.  IMnois  61021. 


Ulen  (Town)  Boone 
County. 


NewReynoMs  Ditch 


Approximately  500  feet  downstream 


At  Elm  Swamp  Road 

Maps  available  for  inspectkxi  at  tfie  Ulen  Town  OtHce.  c/o  Steve  Milton,  141  Ulen  Boulevard,  Lebanon,  Indtana. 
Send  comments  to  Mr.  Steve  Miler,  Ulen  CterK/Treasurer,  141  Ulen  Boulevard,  Letjanon,  Indiana  46052. 


•932 
•940 


•930 
•939 


Michigan 


Bay  De  Noc  (Town- 
ship). 
Delta  County 


Green  Bay 


Big  Bay  De  Noc 

Utde  Bay  De  Noc 


Entire  shorelirw  wittiin  community 

Entire  shorelirw  wittiin  community 
Entire  stx)relir>e  wittiin  community 


None 

None 
None 


•585 

•585 
•586 


Maps  availabie  for  Inspection  at  the  Bay  De  Noc  Township  Supervisor's  Home  Office,  5765  Olson  V  Point  Five  Lane.  Rapid  River,  Michigan. 
Send  comments  to  Mr.  Robert  Olson.  Bay  De  Noc  Township  Supervisor.  5766  Olson  V  Point  Five  Lane,  RapM  River,  Mtohigan  49878. 


Mchigan 


Ensign  (Townstiip) 
Delta  County. 


Little  Bay  De  Noc 


Entire  shoreline  wittiin  community 
Entire  shoreline  within  community 


None 


None 


Big  Bay  De  Noc 

Maps  avaiable  for  Inspectnn  at  the  Ensign  Township  Office,  9332  County  51 1 .  West  Point  Five  Road,  RapM  River,  Mtohigan. 

Send  comments  to  Mr.  John  Wolf.  Ensign  Township  Supervisor,  9332  County  511,  West  Point  Five  Road,  Rapkl  River.  Mtohigan  49878. 


♦585 


•585 


New  York  .. 

htonnetta  (Town) 

East  Branch  Tributary  Red 

Approximately   1,050  feel  upstream  of 

•531 

•530 

Monroe  County. 

Creek. 

confluence    with    East    Branch    Red 
Creek. 

Approximatey  190  feet  upstream  of  State 

•571 

•575 

Route  15A. 

South  Stem  East  Branch 

At  confluence  with  East  Brarxrh  Tnbutary 

•551 

•553 

Tributary  Red  Creek. 

Red  Creek. 

Downstream  side  of  State  Route  15A 

•573 

•576 

Maps  available  for  inspectton  at  the  Henrietta  Town  HaH,  475  Calkins  Road.  Henrietta.  New  York. 

Send  comments  to  Mr.  James  R.  Breese.  Town  of  Henrietta  Supenrisor.  475  Caldns  Road.  Henrietta.  New  York  14467. 


New  York 


Canandaigue  Lake 


Entire  shoreline  wittiin  community 


None 


South  Bristol 
(Town)  Ontario 
County. 

Maps  available  for  inspectton  at  the  South  Bristol  Town  Hail.  6500  Gannett  Hil  Road.  Naples.  New  Yorit. 

Send  comments  to  Mr.  Peter  Biaisdel,  Town  of  South  Bristol  Code  Enforcement  Officer.  6500  Gannett  Hill  Road.  Nc^es,  New  York  14512. 


•692 


North  Ctfolina 


Gaston  County  (Un- 
incorporated 
Areas). 


Mountain  Island  Lake 


Upstream  side  of  Mountain  Island  Dam  . 


Approximately    6.3    miles    upstream  xH 
Mountain  Island  Dam. 


None 


None 


•655 


•657 


Maps  availat3le  for  Inspectton  at  the  Gaston  County  PlanningADode  Enforcement  Office,  212  West  Main  Avenue,  Gastonia,  North  Carolina. 
Send  comments  to  Mr.  Philip  L  Hinely.  Gaston  County  Manager.  P.O.  Box  1578.  212  West  Main  Avenue,  Gastonia.  North  Carolina  28053- 


1578. 

North  Carolina 

Irxian  Beach 

Atlantic  Ocean 

Approximately  1 50  feet  south  of  the  Inter- 
sectton    of    Salterpath    l^oad    (State 

None 

*13 

(Town)  Carteret 

County. 

Route  58)  and  State  Route  1 192. 

Approximatey  700  feet  south  of  the  Inter- 

•16 

•19 

.  •     ■• 

sectton    of    Salterpath    Road    (Stale 
Route  58)  and  State  Route  1 192. 

Bogue  Sound _ 

Approximately  0.4  mile  west/northwest  of 
tfie    Intersectton   of   Salterpath    Road 
(State  Route  58)  and  easternmost  cor- 
porate limits. 

f^one 

•6 

Approximately  0.6  mile  north  of  tfie  inter- 

•8 

•7 

section    of    Salterpath    Road    (State 

Route  58)  and  State  Route  1 192. 
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State 


City/lown/bounly 


Source  of  ftoodtog 


tumwon 


tOepth  in  feet  above 

ground. 

•Elevatton  in  feel  (NGVD) 


Existing 


ModMod 


Maps  availat)le  for  inspection  at  the  Indian  Beach  Town  Hall,  1400  Salterpath  Road.  Indian  Beach,  North  Carolina. 

Send  comments  to  The  Honorable  WUIiam  L  Fugate.  Mayor  of  the  Town  of  Indian  Beach,  P.O.  Box  306,  Salterpath,  North  Carolina  28575. 


Ohto 


MaumeeBay 


North  side  of  Lakeview  Avenue 


None 


•579 


Holland  (Village) 
Lucas  County. 
Maps  available  for  inspectton  at  the  Hartxjr  View  Village  Hafl.  Council  Room,  327  Lakeview  Drive.  Hartxw  View.  0»i». 
Send  comments  to  The  Honorable  Unda  Sue  Byrd,  Mayor  of  the  Village  of  Habor  View,  327  Lakeview  Drive,  P.O.  Box  96,  Harbor  View,  Ohto 


43434. 


Ohto 


Hartx>r  View  (Vil- 
lage) Lucas 
County. 


Wolf  Creek. 


Approximately  1,200  feet  downstream  of 
HoUaway  Road. 


Approximatey    700    feet    upstream    of 
Hollaway  Road. 

Maps  available  at  the  Village  of  Holland  Municipal  BulkJing,  1245  Clarion  Street.  Holland.  Ohto. 
Send  comments  to  The  Honorable  Mile  Yunker.  Mayor  of  the  ViHage  of  Holland.  1245  Clarion  Street.  HoHand,  Ohto  43S28. 


•817 


*S20 


Ohm 


Lucas  County  (Un- 
incorporated 
Areas). 


Wolf  Creek, 


Haefner  Ditch 


HW  Dit^ 


Zaieski  Ditch 
Stone  Ditch  .. 


Potter  Ditch  .„.„. 
ComstockDitoh 


Smith  Ditoh  North 


Sharp  Ditch 

Hetoman  Ditch  (EasQ 

Schrieber  Ditch 


Vanderpool  Ditch  .... 
Smith  Ditch  (South) 
BIystone  Ditch  


Swan  Creek ...... 


Cairf  Ditch 


WhkMen  Ditch 


Approximately  100  feet  upstream  of  Hol- 
land-Sylvania  Road. 

At  confluence  of  Everett  Ditch 

Approximately  50  feet  upstream  of  South 

Eber  Road. 
Approximately  680  feet  downstream  of  I- 

475. 

At  confluence  of  Vanderpool  Ditch 

Approximately  450  feet  downstream  of  I- 

475. 

At  Central  Avenue  „ 

At  confluence  with  Cairt  Ditch  

At  Whitehouse-Spencer  Road 

Upstream  side  of  Salisbury  Road  

Approximately     75     feet     upstream    of 

Weckerty  Road. 

Upstream  stoe  of  Dert>yshire  Road 

Approximately    0.4    mile    upstream    of 

McCord  Road. 

At  confluence  with  Smith  Ditch  North  

Approximately  140  feet  upstream  of  Brint 

Road. 
Approximately    1,150   feet   upstream   of 

confluerKe  with  Tenmlle  Creek. 

At  confluence  of  Comstock  Ditch  „ 

At  confluence  of  Comstock  DUch 

At  Brint  Road  

Upstream  side  of  Hill  Avenue 

Approximately  1,650  feet  downstream  of 

Crissey  Road. 

Upstream  side  of  Centennial  Road 

Approximately    0.6    mile    upstream    of 

WInterhaven  Drive. 

At  the  confluence  with  Haefner  Ditch 

At  King  Ditch 

At  the  confluence  with  HW  DMch  

At  King  Road  

Approximately   1,400  feet  upstream  of 

Btock  Road. 

Downstream  stoe  of  State  Route  64 

Approximately  1,400  feel  downstream  of 

Whitehouse-Spencer  Road. 
Upstream  side  of  Berkey-Southem  Road 

At  confluence  with  Wolf  Creek _. 

Approximately   50   feet   downstream   of 

Perrysburg-Holland  Road. 
Approximately  200  feet  downstream  of 

Ofiio  Turnpike. 

Confluence  of  ZaIeskI  Dilch  

At  confluence  with  Maumee  River  

Approximately  0.4  mile  upstream  of  Nor- 
folk and  Western  Railway. 


*80B 


•635 


Hone 

None 
•635 

None 
Hone 
None 
None 
None 

•635 

f<k>ne 


Hone 

Hone 

None 
Hone 
None 
•636 
None 

r^one 
None 


•807 


•636 
•659 

•638 

•641 
•637 

*8S2 
•841 
•866 

•641 
•648 

•636 
•649 


•677 
•660 


•677 
•635 


None 
•640 

None 
•632 

None 
•847 

None 
•810 
•610 

None 

None 
ttene 
None 


•678 
•886 

•841 
•858 
•641 
•662 
•633 

•648 
*846 

•648 
•609 
•609 

•839 

•841 
•595 
•642 
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State 

City/lown/county 

Source  of  floocing 

Location 

«Depth  in  feet  above 

ground. 

'Elevation  in  feet  (NGVD) 

Existing 

Modified 

* 

Maumee  River  „_ _.._.. 

Maumee  Bay  „ 

Downstream  side  of  Interstate  475 

Aproxirnately  1.1  miles  upstream  of  Nor- 
folk and  Western  Railway. 
Entire  shoreline  wittun  the  county  — 

•593 
•646 

Hona 

*S95 
•650 

•579 

Maps  available  for  inspection  stf  the  Lucas-County  Engineering  Office,  One  Government  Center,  Suite  801 .  Toledo.  Ohio. 
SerxJ  comments  to  Ms.  Sandy  Isentxjrg.  President  of  the  Lucas  County  Commissioners,  One  Govenvnent  Center.  Suite  800,  Toledo,  Otiio 
43604. 


ONo 


Syfvania  (City) 
Lucas  County. 


Schrieber  Ditch 


Approximately  850  feet  downstream  of 

Centennial  Road. 
Downstream  side  of  Cerrtennial  Road  . 


•672 


•677 


•673 


•676 


Maps  avaiabie  for  inspection  at  the  City  of  Syfvania  Administration  Buildin^Services  Department.  6730  Monroe  Street.  Suite  101.  Syfvania. 

Ohio. 
Send  comments  to  The  Honorable  Craig  A.  Stough.  Mayor  of  the  City  of  Syfvania.  6730  Monroe  Street.  Syfvania,  Ohio  43560. 


ONa 

Toledo  (City)  Lucas 
County. 

Otter  Creek     

Uoetream  side  of  Taylor  Road 

htone 

•586 

Downstream  side  of  Seamen  Street  

None 

'585 

Haefner  DUch  

Approximately  330  feet  upstream  of  Hol- 

*633 

•634 

• 

land-Sylvania  Road. 

■.            -  , 

Approximately  0.5  mHe  upstream  of  Hol- 

•637 

•638 

- 

land-Sytvania  Road. 

Hil  Diteh  

Upstream  side  of  Elmer  Drive 

None 

•627 

Approximately  600  feet  upstream  of  Or- 

None 

•637 

chard  Hills  Boulevard. 

Maumee  River 

Approximately  0.5  mile  downstream  of 
Interstate  75  (Ohio  Turnpike). 

•579 

•580 

Approximately  0.5  mile  downstream  of 

•580 

•581 

Interstate  80/90. 

Delaware  Creek 

Confluence  with  Maumee  River 

•580 

•581 

Approximately   30   feet   downstream   of 
Rohr  Road. 

•580 

•581 

Maps  avalable  for  inspectkm  at  the  City  of  Toledo  Diviskm  of  BuikSng  Inspectton.  One  Government  Center.  Suite  1600.  Toledo,  Ohto. 
Send  comments  to  The  Horxirabie  Carleton  Fmkbeiner,  Mayor  of  the  City  of  Toledo,  One  Government  Center,  Suite  2200,  Toledo,  Ohk> 
43604. 


Otwo 


Waten/ile  (VHage) 
Lucas  County. 


Maumee  River 


•622 


•624 


Approximately    0.8    mle    upstream    of 

Dutch  Road. 
Approximately    1.2    miles    upstream    of 
ForstRoad. 

Maps  available  for  inspection  at  the  Waten/iNe  Village  Hall.  25  l^orth  Second  Street.  Watennlle,  Ohto. 

Send  comments  to  The  Honorable  Dave  Myerhottz,  Mayor  of  the  Village  of  Waten/ille,  P.O.  Box  140,  25  North  Second  Street.  WatervUte. 
Ohn  43566. 


•605 


•607 


Pervsylvania 


AKson  (Townstiip) 
Clinton  County. 


Sugar  Run 


At  confluence  of  Sugar  Run 


West  Branch  Susque- 
hanna River. 

At  ttie  upstream  corporate  limits 
At  confluence  with  West  Branch  Susque- 
hanna River. 
Approxinmtely    130    feet    upstream    of 
Township  Route  398. 

Maps  avaiable  for  inspection  ^  the  home  of  the  AMson  Townstiip  Ctnirman.  Glen  Road.  Mill  HaN.  Pennsylvania 
Send  comments  to  Mr.  Peter  Spongier.  Cheinnan  of  the  Alison  Township  Board  of  Supervisors.  P.O.  Box  185.  MiH  HaH.  Pennsylvania  17751. 


•569 

•576 
•569 

•571 


•572 

•577 
•572 

•572 


Pennsylvania 


Amity  (Township) 
Berks  County. 


Monocacy  Creek 


Upstream  side  of  CONRAIL 


None 


None 


•156 
•156 


Approximately    300    feet    upstream    of 
Monocacy  Hill  Road. 

Maps  available  for  inspectnn  at  ttie  Amity  Township  Muridpel  Office,  2004  Weavertown  Road,  Douglassville,  Pennsylvania. 
Serxj  comments  to  Mr.  Barry  Gross,  Chairman  of  ttie  Township  of  Amity  Board  of  Supervisors,  2004  Weavertown  Road,  Douglasvflle,  Penn- 
sylvania 19518. 


Exeter  (Township) 
Berks  County. 

TriMJtary  B  to  Aniietam 
Creek. 

At  Exeter  Road 

None 

•390 

Approximately  800  feet  downstream  of 

None 

•538 

Five  Point  Road. 

Hersters  Creek 

Upstream  side  of  CONRAIL 

None 

•lee 
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State 

City/town/county 

Source  of  ftooding 

Location 

iOepth  in  feet  above 

ground. 

•Elevatxxi  in  feet  (NGVD) 

Existing 

Modified 

Approximately  0.5  mile  downstream  of 
U.S.  Ftoute  422. 

None 

•169 

Maps  available  for  inspection  at  the  Township  of  Exeter  Engineering  Office.  4975  DeMoss  Road,  Reading,  Pennsylvania. 
Send  comments  to  Ms.  Linda  Buler,  Chairperson  of  the  Township  of  Exeter  Board  of  Supervisors,  P.O.  Box  4068,  Reading,  Permsyfvania 
19606. 


Pennsylvania 


St  Marys  (City)  Elk 
County. 


Brewery  Run 


•1.642 


Approximately  25  feet  upstream  of  oorv 

fluence  with  Elk  Creek. 
Approximately    ISO    feet    upstream    of 
Hagerty  Road. 

Maps  available  for  InspectkMi  at  ttie  City  Hall,  808  South  Mk^ael  Road,  St.  Marys,  Pennsylvania. 
Send  comments  to  Mr.  Ken  Gabier,  SL  Marys  City  Manager,  P.O.  Box  1994.  808  South  Michael  Road,  St.  Marys,  Pennsylvania  15857. 


•1,643 
•1,715 


Tennessee  — 

Chattanooga  (City) 
Hamilton  County. 

Friar  Branch 

At  confluence  with  South  Chwkamauga 
Creek. 

•873 

•670 

Approximately  132  (eet  upstream  of  Noah 

•«7» 

•878 

RekJRoad. 

Maps  available  for  inspectnn  at  the  Chattanooga  Planning  Commisekxi.  Chattanooga  City  Malt  Annex,  East  1 1th  Street,  Chattanooga.  Ten- 
nessee. 

Send  comments  to  The  Honorat)le  Jon  Kinse^  Mayor  of  the  City  of  Chattanooga,  Chattanooga  City  Hall,  Suite  100,  East  1 1th  Street,  Chat- 
tanooga. Tennessee  37402. 


Tonnsssoo  »»..« 

Cocke  County  (Un- 
incorporated 
Areas). 

Pigeon  River „..„ 

Approximately  1.4  miles  downstream  of 
the  confluence  of  Cosby  Creek. 

•1,110 

•1.111 

Approximately  0.35  mile  upstream  of  WM- 
ton  Springs  Road. 

•1.140 

•1.138 

Cosby  Creek 

At  confluence  with  Pigeon  River „. 

1.132 

•1.129 

Approximately  70  feet  upstream  of  of 

•1.326 

•1.327 

• 

Ballpark  Road. 

Maps  available  for  inspectfon  at  the  Cocke  Courthouse.  1 1 1  Court  Avenue.  360  East  Main  Street.  IMewpftrt,  Tennessee. 
Send  comments  to  Mr.  HaroU  E.  Cates.  Cocke  County  Executive.  Cocke  County  Courthouse  Annex,  Su^  146,  360  East  Main  Street,  New^- 
port.  Tennessee  37821 . 


Tennessee 


Oak  Rklge  (city) 
Anderson  and 
Jtoane  Counties. 


Emory  VaUey  Creek 


Brushy  Fork  Poplar  Creek 


Approximately  .4  mile  upstream  of  Co- 
lumbia Drive. 
Approximately  1848  feet  downstream  of 

County  Road. 
Approximately    650    feet    upstream    of 
County  Road. 

Maps  available  for  inspectfon  at  the  Oak  Rklge  Munkapal  Buikling  Implementation  Development  Department.  200  South  Tuiane  Avenue.  Oak 
Ridge,  Tennessee. 

Send  comments  to  The  Honorable  Kathleen  Moore.  Mayor  of  the  C^ity  of  Oak  Ridge.  P.O.  Box  l.  Oak  Ridge,  Tennessee  3783a 


Approximateiy  845  feet  downstream  of 
Bay  Patti  Drive. 


•796 
•836 


None 


•799 


•837 
•795 
•798 


Virginia 


Rwhmond  (Inde- 
pendent City). 


James  River 


Broad  Ro^  Creek 


At  downstrean  corporate  Nmits  ... 


At  downstream  side  of  Hollywood  Dam  ...  *57  •58 

At  confluence  with  James  River "33  "32 

Approximately   150  feet  downstream  of  *33  "32 

Interstate  95. 
Send  comments  to  The  Honorable  Larry  E.  Chavis.  Mayor  of  the  City  of  RKhmond.  Rchmond  City  HaN,  900  East  Broad  Street,  Room  201. 

Richmond,  Virginia  23219. 
Maps  available  for  inapectkxi  at  the  fVchmond  Community  Devetopment  Department,  900  East  Broad  Street,  Room  110.  Rnhmond.  Virginia. 


•28 


•27 


Wisconsin 


Iowa  County  (Unirv 
corporated 
Areas). 


Wisconsin  River . 


McKenzie  Lake 


At  downstream  county  boundary 


At  upstream  county  boundary 


•681 


•733 


•680 


•731 


Maps  available  for  inspectton  at  the  Iowa  County  Zoning  Office.  222  hforth  Iowa  Street,  Dodgeville,  Wisconsin. 

Send  comments  to  Mr.  Richard  Scullfon,  Chaimrian  of  the  Iowa  County  Board  of  Commisstoners,  Iowa  County  Courthouse,  222  North  towa 
Street.  DodgeviHe,  Wisconsin  53533. 


Wisconsin 


Washburn  County 
(Unincorporated 
Areas). 


Middle  McKenzie  Lake 


Entire  shoreline  with  in  community 


None 
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State 

CMy/kMffVcounly 

Sourc*  o(  Roodng 

Locitfion 

tOepth  in  feet  above 

ground. 

•Elevation  m  feet  (NGVD) 

Existing 

ModMied 

MrKmviff  1  irim 

Entire  shoreline  within  community 

l>4one 
None 
Hone 

•990 

Long  Lake  -_ »   

Mud  Late 

Entire  shoreime  writhin  community 

Entire  shoreline  within  community 

•1227 
•1227 

Send  comments  to  Mr.  Hubert  Smith.  Chainnan  of  the  Washburn  County  Board  of  Supervisors,  10  West  4th  Avenue.  Shell  Lake.  Wisconsin 

54871. 
M^ie  available  for  inspectkin  at  the  Washburn  County  Zoning  Administration.  10  West  4th  Avenue.  Shefl  Lake.  Wisconsia 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  September  4, 1997. 
Micbael  J.  Annatrong. 
Associate  Director  for  Mitigation. 
(FR  Doc  97-24207  Filed  9-12-97;  8:45  am) 
iUMO  OOOC  •7ia-04-^ 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  204. 212,  and  252 

[DFARS  Caae  97-0006] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Central 
Contractor  Registration 

AQENCY:  Department  of  Defense  (DoO). 
ACTION:  Proposed  rule  with  request  for 
conunents. 


r:  The  Director  of  Defense 
Procuiement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  require 
contractor  registration  in  the  DoD 
Central  Contractoi^egistration  database 
prior  to  award  of  any  contract,  basic 
agreement,  basic  ordering  agreement,  or 
blanket  purchase  agreement,  unless  the 
award  results  from  a  solicitation  issued 
on  or  before  March  31,  1998. 
DATES:  Comment  date:  Comments  on  the 
proposed  rule  should  be  sybmitted  in 
writing  to  the  address  shown  below  on 
<w  before  November  14, 1997  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 


Acquisition  Regulations  Council.  Attn: 
Ms.  Sandra  G.  Haberlin.  PDUSD  (AAT) 
DP  (DAR),  IMD  3D139.  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telefax  number  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  97-D005  in 
all  correspondence  related  to  this  issue. 
E-mail  correspondence  should  cite 
DFARS  Case  97-D005  in  the  subject 
line. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Sandra  G.  Haberlin,  (703)  602-0131. 

SUPPLEMENTARY  MfORMATION: 

A.  BackgnNuid 

The  President's  Executive 
memorandimi,  Streamlining 
Procurement  through  Electronic 
Commerce,  dated  October  26, 1993. 
directed  Federal  Government  agencies 
to  streamline  and  simplify  procurement 
through  use  of  electronic  commerce.  To 
achieve  this  goal,  the  final  report. 
Streamlining  Procurement  through 
Electronic  Commerce,  dated  October  13. 
1994.  was  issued  to  define  the 
Government's  electronic  commerce 
architecture  and  implementation  plan. 
This  plan  includes  centralizing 
electronic  commerce  registration; 
collecting  business  information, 
including  procurement  data,  bom  each 
contractor  into  a  database  at  the  time  of 
registration;  and  adopting  the  Data 
Universal  Numbering  System  (DUNS) 
number  as  the  industry-standard 
Govemmentwide  company  identifier 
code. 


In  addition,  the  Debt  Collection 
Improvement  Act  of  1996  (Section 
31001  of  Public  Law  104-134)  was 
enacted  on  April  26.  1996.  Subsection 
31001(i)  amends  31  U.S.C  7701  by 
requiring  each  contractor  doing  business 
with  the  Government  to  furnish  its 
taxpayer  identification  ntmiber  (TIN). 
Subsection  31001(x)  amends  31  U.S.C. 
3332  by  requiring,  with  few  exceptions, 
Hhat  payments  be  made  by  electronic 
fund  transfer  (EFT). 

This  proposed  rule  requires  contractor 
registration  in  a  DoD  Central  Contractor 
Registration  (CCR)  database  prior  to 
award  of  a  contract,  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purchase  agreement,  unless  the  award 
results  from  a  solicitation  issued  on  or 
before  March  31, 1998.  The  rule  requires 
that  contractors  register  on  a  ode-time 
basis,  and  confirm  on  an  annual  basis 
that  their  CCR  registration  is  acciirate 
and  complete.  The  objectives  of  this  rule 
are  (1)  to  more  efficiently  comply  with 
Public  Law  104-134  by  using  a  central 
DoD  repository  to  collect  statutorily 
required  TINs  and  EFT  information;  f2) 
to  simplify  and  streamline  procurement 
by  presenting  "one  DoD  face  to 
industry,"  and,  thereby,  eliminating 
duplicate  requirements  and  processes; 
and  (3)  to  increase  visibility  of  vendor 
sources  for  specific  supplies  and 
services. 

The  following  CCR  Application  Form 
illustrates  the  data  that  contractors  will 
be  required  to  provide  in  order  to 
register  in  the  CCR: 

MUMQCOOC  SOOO  0«  II 
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Central  Contractor  Registration  (CCR)  Application 

CaU  I-888-M7-2423  for  help  on  filling  out  the  registration  form.  This  fbnn  wiU  ftcilhate  registrttioo  on-line  at  our  web  site 
at  kttp://www.acq.osd.iBil/ec  ALL  (iekb  on  pages  1  awl  2  art  reqaired  anless  otiierwise  noted.  Be  sure  to  keen  a  codv 
of  tlie  completed  form  for  your  records.  ^'^ 


General  Information 


DUNS  ■Mbcr' 
us  Federal  TIN' 


Plus  Four  (if  applicable)      CAGE  Code  fbr  addras  bdew  (OPTIONAL)' 
OR  -  - 


Enployer  IdeatifkatioB  Nembcr  (EIN) 


Social  Secwftjr  Nuibcr  (SSN) 


LatalBuiMssNanc  (Company  or  Individual  Name -Must  match  TIN)  Doing 


As  (If 


StrwtAddrar 


StTMt 


ots 


Zip  errMai  Cade 


CMBtry 


(OPTIONAL) 


DMriM  N— w<trswMribli) 

/ / 

Date  Bnsiacsi  Started 

(month/day/year) 


Dfriiioa  Naabv  (if  appHcaUa) 
$_ 


Accoantinc  PerkMfr^ 
Cloaas  (month/day) 


Average*  of 
Eaipleyees 


Average 

(use  3  year  avenga) 


Corporate  Statu: 
(select  onfy  one) 


Type  OF  Business 

Q  Sole  Proprietorship  Q  Partnership 

QCotpontioo   (Indicate  where  incotporand:  State OR  Couney 

Q  Cotpontioa  providing  medical  &  heahfa  care  Mrvkes 
Q  Hospital  or  extended  care  teality  exenpi  from  taxatiar 


Ckaek  aB  tkat  apply  to  year  < 

roapaay  (At  least  one  aiast  be 

dMchcd) 

QResearcti  Institute 

Q  Educationalinsiitution 

Q  S(a)  Progrm  Pirticip« 

□  Minority  owned 

Q  Municipality 

Q  Service  Location 

Q  Woman  owned 

Q  Sbehered  wvkihop 

Q  Emerging  Business  /  Other 

QManu&cbTO 

□  SnaUDiiadvm^ged 

Q  Nonprofit  losiitution 

unlisted  type 

□  SwptaK  dealer 

Businest 

Q  Historically  Black 

OConstnictionftim 

QSubgraup 

□  Veiemiowned 

Collese/lliitvecMty 
Q  Foreign  SoppHer 

Q  Federal.  Stale.  County,  or 

O  Labor  Sorphis  Area  Finn 

City  Facility 

LJ  SCorpontioo 

□  LimilBd  Liability  Coovuy 

Goods  A  Services 

List  aB  SIC  cwlai*  that  idcatuy  your  coapauy's  spcdffc  iMlnatry  (at  least  one  code  must  be 

or  S  numeric  digits): , •         


codes  are  eiliMr4 


'   DnUnhrmaiNumbenncSystem-CaODuaABradnreetMl-SOO-333-050Sorl -70342443<3ifaHMe. 

CoMncrcial  BMi  Govcininait  EiKity  Code  •  If )««  do  OM  hai«  a  CAGE  CMc.  one  win  be  migned  to  yon,  etf  OLSC-Od^ 
m  l-nS-352-9333  if  anfoc 

Taxp^rr  Identification  Number -Call  (he  IKS  ■il-M0-S29-t040irunsii>c  The  TIN  may  be  used  by  the OovcnMeM k> ooOect  Md lepoit on m^ 
del  inquem  mourns  «ising  out  of  the  ofleror's  relationship  with  (he  GoTtfiment  (3 1  U.SC.  T70I  (c)(3)). 

Coataciyouric(iaaalPTAC-ProcuremeMTeclwicaiAMiAaacc(>aieriodeieiniaeya«rSIC-St»dvdindiHiririaMiificaiianeo^  (^  I.Tq^.^^^. 
1650  to  locak  yoor  regiOMi  FTAC. 

Revised  (r7/l<i/97  FoneEZ  Pafalefl 
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FtNANCTAL  Information  for  Contract  Payment 
EFT  -  EJcctronic  Funds  Transfer  (can  yo«r  Fiaaacial  Institatioa  for  ustotaace) 

Flaaadal  laitltatkHi  Naai«  Aaicrieaa  Baak  AssociatfcM  (ABA)  Roattef/frauil  ID  i 

Type  of  Accoaat:    Q  <^*«f*nnt 

AccMutt  Naabcr  Q  Savings 

Lockbox  Naabcr  (if  applkaMc): 

Aatkorizatioa  Date: / / (EFT  info  is  valid  w  of  this  dMe.    lfMnk.de&uhsK>daieof^ipiicatioa.) 

(oMiidi/'day^war) 
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ACH  (Aatoautcd  Cleariag  Ho«He)  Coordiaator  for  Fiaaacial  lastitatioa 
MioiaaB  of  oac  of  Um  followiag  fMr  aast  be  catcrad:  (Abte:  ACUfmwm 


<C7X)) 


( ). 


( )_ 


I.  PhoM  Naabcr                 Z  ial'l  pboM  •  (if  applicable)     3.  Fax  Naabcr 
Registraat'iAccoaBts  Receivable  Poiat  of  CoatactlafonaatioB:  None 


i.Eaaii(lfavaiiaMe) 


( ). 


( ). 


1.  Phoac  Naabcr 


2.  Ian  pboMM  (if  applicable)      3.  Fax  Naaibcr  (Optioaai)     4.  Eauil  (if  available) 


RcatittaBce  AddrcM  for  payaieat  sutcaicat 

Check  here  to  aae  saaM  address  as  basiacss  address  oa  Page  1  Q,  otherwise,  fm  oat  iafonaatioa  below: 


RMaMtaac*  Naac 

■■ 

- 

StTMt  Address 

Street  Address 

City 

State 

ZiparPM 

italCMe 

Caaatry 

Registration  Acknowledgment 

1  hereby  acknowledge  that  the  infonnatioo  provided  is  cunent,  accurate,  nd  complete  at  of  the  date  of  this  soboiissioa 

( ) - / / 

Date  (moiah/day/year) 


I  prein-  to  receive  CCR 
correspoadeacc  throagh: 
(select  only  one) 


Telephoae  Naaibcr 

QFax.iiiyta#is:  ( ) - 

Q  Email,  my  email  address  is:        

Q  Mail,  scad  correspondence  to  tite  business  address  listed  on  the  Page  1 


Who  else  (point  of  coatact)  can  we  Name: Tctephoac«:( )_ 

contact  to  answer  qacstioas  on  this  form?  Of  blank,  defiwHs  to  Registrstion  Acknowledgmem  Name) 


Revised  07/16/97 


Tkamk  yom  ftr  yomr  cooptrmHom. 
FormEZ 


Page2or2 


aiLUNQCOOE  MOO  04  C 


Instructions  for  Completion  of  the 
Central  Contractor  Registration  (CCR) 
Application 

DoD  plans  to  include  the  foUovring 
rules  in  the  OCR  registration 
instructions  for  contractors  when  filling 
out  the  CCR  Application  form: 

1.  EFT  Remittance  Address.  For  each 
CCR  registration,  contractors  shall 
provide  only  one  EFT  remittance 
address.  Ckintractors  requiring  multiple 
EFT  remittance  addresses  must  establish 
a  separate  CCR  registration  record  for 
each  unique  EFT  remittance  address. 
Contractors  may  use  the  same  EFT 
remittance  address  in  more  than  one 
CCR  registration  record. 

2.  TINS.  For  each  CXIR  registration, 
(Contractors  shall  provide  only  one  TIN. 
Ck)ntractors  with  multiple  TTNs  shall 
establish  a  separate  CCR  registration 
record  for  each  unique  TIN.  (Contractors 
may  use  the  same  TIN  in  more  than  one 
OCR  registration  record. 

3.  Commercial  and  Government  Entity 
(CAGE)  Code.  Each  CCR  record  must 
have  a  unique  CAGE  code;  therefore, 
contractors  requiring  multiple  CAGE 
codes  for  the  same  address  will  have  to 
annotate  the  address  with  a  unique 
attribute.  For  example,  instead  of  the 
address:  A  (Company,  1  A  Road,  ^ly 
town,  contractors  may  provide  the 
following  addresses  for  multiple  CAGE 
codes: 

CAGE  code  1:  A  Company,  1  A  Road, 

Remit  1 ,  Any  town 
CAGE  code  2:  A  Company,  1  A  Road, 

Remit  2,  Any  town 
CAGE  code  3:  A  CCompany,  1  A  Road, 

Remit  3,  Any  town 

4.  DUNS  and  DUNS+4. 

A.  Definitions. 

(1)  "Parent  business  concern"  means 
a  business  entity  with  controlling  (more 
than  50  percent)  ownership  in  another 
business  entity. 

(2)  "Subsidiary"  means  a  business 
entity  with  more  than  50  percent  of  its 
voting  stock  owned  by  another  business 
entity. 

B.  DUNS-«~4  implementation  rules. 

(1)  A  parent  business  concern  must 
use  a  DUNS,  not  a  DUNS-t-4  number,  to 
register  in  the  OCR  database. 

(2)  A  parent  business  concern  may 
identify  each  subsidiary  with  either  a 
ujiique  DUNS  number  or  a  unique 
DUNS-f4  number,  if  the  subsidiary  plans 
to  register  in  the  OCR  database 
separately  from  the  parent  business 
concern  and  from  other  subsidiaries. 

(3)  Only  a  parent  business  concern 
may  identify  a  DUNS-»4  for  its 
subsidiaries. 

(4)  When  a  parent  business  concern's 
registration  becomes  inactive — 


a.  The  subsidiary's  registration,  if  the 
subsidiary  used  a  DUNS->~4  number  to 
register,  becomes  inactive;  and 

D.  The  DoD  registration  activity  wiU 
send  a  notification  to  each  DUN&«-4 
identified  subsidiary,  in  addition  to  the 
parent  business  concern,  that  provides 
the  reasons  for  deactivation  and 
provides  a  designated  point  of  contact  at 
the  parent  business  concern. 

(5)  If  a  subsidiary  registers  separately 
from  its  parent,  the  parent  business 
concern  will  be  asked  if  it  wants  a  single 
corporate-wide  or  subsidiary-unique 
trading  partner  identification  number 
(unique  pass  code)  generated  by  each 
subsidiary's  registration. 

(End  of  instructions) 

The  Department  of  Defense  is  also 
examining  alternative  ways  of  obtaining 
and  updating  contractor  data.  In  the 
near  term,  it  may  become  possible  for 
DoD  to  use  comparable  data  developed 
by  private  sector  sources  to  meet  its  data 
needs,  and- DoD  will  explore  these 
alternatives  throughly. 

B.  Regidali>ry  Flexibility  Act 

This  proposed  rule  may  have  s 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  is 
summarized  as  follows: 

This  rule  proposes  to  amend  the 
Defiense  Federal  Acquisition  R^ulation 
Supplement  (DEARS)  to  reqiiire 
contractor  registration  in  a  (Central 
(Contractor  Registration  {OCR)  database 
prior  to  the  award  of  a  coBtractr  basic 
agreement,  basic  ordering  agreement,  or 
blanket  purchase  agreement,  unless  the 
award  results  from  a  solicitation  issued 
on  or  before  March  31, 1998. 
Subsequent  to  the  initial  registration, 
this  rule  will  require  contractors  to 
confirm  on  an  annual  basis  that  their 
(CCR  registration  is  accurate  and 
complete.  The  objectives  of  this  rule  are 
(1)  to  more  efficiently  comply  with  the 
Debt  (Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134)  by  using  a 
central  repository  to  collect  statutorily 
required  contractors'  taxpayer 
identification  nimibers  (TINs)  and 
electronic  funds  transfer  (EFT) 
information;  (2)  to  simplify  and 
streamline  the  procurement  process  by 
presenting  "one  DoD  face  to  industry," 
and,  thereby,  eliminating  redundant 
requirements  and  processes;  and  (3)  to 
increase  visibility  of  vendor  sources  for 
specific  supplies  and  services. 
Currently,  contractors  must  submit 
certain  business  information,  including 
their  TIN  and  DUNS  numbers,  in 


response  to  solicitations.  In  addition, 
current  regulations  require  contractors 
to  provide  EFT  information  in 
compliance  with  contract  terms  and 
conditions.  Under  current  regulations, 
contractors  are  required  to  submit 
duplicate  information  to  various 
contracting  and  payment  offices.  Under 
the  proposed  rule,  contractors  are 
required  to  provide  certain  business 
information,  including  their  TINs  and 
EFT  information,  only  once  into  a 
common  DoD  data  source.  DoD  wilLuse 
this  common  OCR  data  source  to  more 
efficienUy  meet  the  requirements  of  the 
Debt  (Collection  Improvement  Act  of 
1996  (Section  31001  of  Public  Law  104- 
134).  The  proposed  rule  applies  to  large 
and  small  businesses  that  are  awarded 
DoD  contracts,  basic  agreements,  basic 
ordering  agreements,  or  blanket 
purchase  agreements,  unless  the  award 
results  from  a  solicitation  issued  on  or 
before  March  31, 1998.  This  policy 
applies  to  all  tjrpes  of  awards  with  the 
following  exceptions:  (a)  Purchases 
made  with  a  Govemmentwide 
commercial  purchase  card;  (b)  awards 
made  to  foreign  vendors  for  work 
performed  outside  the  United  States;  (c) 
classified  contracts  or  purchases;  (d) 
contracts  that  are  awarded  by  deployed 
contracting  officers  in  the  course  of 
military  operations  or  contracts  awarded 
by  contracting  officers  in  the  conduct  of 
emergency  operations;  and  (e)  purchases 
to  supp<Ht  imusual  or  compelling  needs. 
To  date,  no  supporting  data  has  been 
collected;  therefore,  there  is  no  available 
estimate  of  the  number  of  small 
businesses  that  will  be  subject  to  the 
rule.  Based  on  DD  350  data, 
approximately,  23,413  small  businesses 
were  awarded  contracts. of  $25,000  or 
more  in  fiscal  year  1996.  It  is  estimated 
that  a  majorify  of  them  will  be  subject 
to  the  rule.  Information  is  not  available 
to  identify  the  additional  number  of 
small  businesses  that  were  awarded 
contracts  of  less  than  $25, (XX),  or  were 
awarded  basic  agreements,  basic 
ordering  agreements,  or  blanket 
piurchase  agreements.  All  small  entities 
will  be  subject  to  the  rule  luiless  their 
contract  or  agreement  falls  within  one  of 
the  five  exceptions.  Administrative  or 
financial  personnel  who  have  general 
knowledge  of  the  contractor's  business, 
including  the  contractor's  bank  account 
and  financial  agent,  are  able  to  register 
by  providing  the  pertinent  information 
into  the  OCR  database.  The  one 
significant  alternative  that  was 
considered  was  to  exclude  small  entities 
from  the  requirements  of  this  rule.  It 
was  concluded  that  this  alternative 
would  not  minimize  the  economic 
impact  on  small  entities.  Existing 
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regulations  require  contractors  to 
submit,  with  each  offer  or  as  a  term  of 
each  contract,  the  same  information. 
The  proposed  rule  eliminates  these 
redundant  requirements,  and  their 
resulting  administrative  burdens. 
Therefore,  this  alternative  was  rejected. 
A  copy  of  the  IRFA  may  be  obtained 
from  the  address  specified  herein. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  97-D005. 

C.  Paperwork  Rediiction  Act 

The  Paperwork  Reduction  act  (44 
U.S.C.  3501,  et  seq.)  applies,  because  the 
proposed  rule  contains  information 
collection  requirements.  On  June  25, 
1997,  the  Department  of  Defense.  Under 
Secretary  of  Defense  (Acquisition  & 
Technology)  Deputy  Under  secretary  of 
Defense  (Logistics/Electronic  Commerce 
Integration  Organization)  published  a 
notice  and  request  for  comments  on  the 
proposed  collection  for  CCR  in  the 
Federal  Regiater  (62  FR  34230). 

List  of  Subjects  in  48  CFR  Parts  204, 
212,  and  252  r» 

Government  procurement. 
Midwle  P.  Petenon 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  204.  212,  and 
252  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204,  212,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  204-AOMINISTRATIVE 
MATTERS 

2.  Subpart  204.73  is  added  to  read  as 

follOMTS: 

Subpart  204.73— Central  Contractor 
Registration 

Sec 

204.7300  Scope. 

204.7301  Definitioiu. 

204.7302  Policy. 

204.7303  Procedures. 

204.7304  Contract  clause. 

Subpart  204.73— Central  Contractor 
Registration 

204.7300    Scope. 

This  subpart  prescribes  policies  and 
procedures  for  requiring  contractor 
registration  in  the  DoD  Central 
Contractor  Registration  (CCR)  database 


to  comply  with  the  Debt  Collection 
Improvement  Act  of  1996  (31  U.S.C. 
3332;  31  U.S.C  7701),  and  to  increase 
visibility  of  vendor  sources  for  specific 
supplies  and  services,  and  their 
geographical  locations. 

204.7301  Definitions. 

"Central  Contractor  Registration 
(CCR)  database,"  "Data  Universal 
Numbering  System  (DUNS)  number," 
"Data  Universal  Numbering  System-t-4 
(DUNS+4)  number,"  and  "Registered  in 
the  OCR  database"  are  defined  in  the 
clause  at  252.2O4-70OX  Required 
Central  Contractor  Registration. 

204.7302  Policy. 

After  March  31, 1998,  prospective 
contractors  must  be  registered  in  the 
CCR  database,  prior  to  award  to  a 
contract,  basic  agreement,  basic  ordering 
agreement,  or  blanket  purchase 
agreement,  unless  the  award  results 
from  a  solicitation  issued  on  or  before 
March  31, 1998.  This  policy  applies  to' 
all  types  of  awards  except  (he  following: 

(a)  Purchases  made  with  a 
Govemmentwide  commercial  purchase 
card; 

(b)  Awards  made  to  foreign  vendors 
for  work  performed  outside  the  United 
States; 

(c)  Classified  contracts  or  purchases 
(see  FAR  4.401); 

(d)  Contracts  awarded  by  deployed 
contracting  officers  in  the  course  of 
military  operation,  including,  but  not 
limited  to.  contingency  operations  as 
defined  in  10  U.S.C.  101(a)(13),  or 
contracts  awarded  by  contracting 
officers  in  the  conduct  of  emergency 
operations,  such  as  responses  to  natiiral 
disasters  or  national  or  civil 
emergencies;  and 

(e)  Purchases  to  support  unusual  or 
compelling  needs  of  the  type  described 
in  FAR  6.302-2. 

204.7303  Procedures. 

(a)(1)  Except  as  provided  in  204.7302, 
the  contracting  officer  shall  require  each 
offeror  to  provide  a  DUNS  or,  if 
applicable,  a  DUNS-»~4  number,  with  its 
verbal  or  written  offer,  regardless  of  the 
dollar  amount  of  the  offer. 

(2)  Prior  to  making  an  award  of  any 
contract,  basic  agreement,  basic  ordering 
agreement,  or  blanket  purchase 
agreement  after  March  31,  1998.  unless 
the  award  results  from  a  solicitation 
issued  on  or  before  March  31,  1998,  the 
contracting  officer  shall  verify  that  the 
prospective  awardee  is  registered  in  the 
CCR  database  (but  see  204.7303(b)).  The 
contracting  officer  may  verify 
registration  using  the  DUNS  number  or, 
if  applicable,  the  DUNS-H4  number,  by 
calling  1-888-xxx-xxxx,  via  the 


Internet  at  http://ccr.edi.disa.mil/ccr/ 
cgi-bin/sta tus.pl,  or  as  otherwise 
provided  by  agency  procedures. 

(3)  Verification  of  registration  is  not 
required  for  orders  or  calls. 

(4)  After  March  31, 1998,  as  part  of 
the  annual  review  of  basic  agreement, 
basic  ordering  agreement,  and  blanket 
purchase  agreements,  contracting 
officers  shall  modify  these  agreements 
to  incorporate  the  clause  at  252.204- 
700X,  Required  Central  Contractor 
Registration. 

(d)  If  the  contracting  officer 
determines  that  a  prospective  awardee 
is  not  registered  in  the  CCR  database, 
the  contracting  officer  shall — 

(1)  If  the  needs  of  the  reqtiiring 
activity  allow  for  a  delay,  proceed  to 
award  after  the  contractor  is  registered. 

(2)  If  the  needs  of  the  requiring 
activity  do  not  allow  for  a  delay, 
proceed  to  award  to  the  next  otherwise 
successful  registered  offeror,  provided 
that  written  approval  is  obtained  at  one 
level  above  the  contracting  officer. 

(c)  Agencies  shall  protect  against 
improper  disclosure  of  contractor  CCR 
information. 

204.7304    Contract  dauee. 

Except  as  provided  in  204.7302,  use 
the  clause  at  252.204-700X,  Required 
Central  Contractor  R^stration.  in — 

(a)  Solicitation  issued  after  March  31, 
1998: 

(b)  Contracts  resulting  from 
solicitations  issued  after  March  31, 
1998; and 

(c)  Basic  agreements,  basic  ordering 
agreements,  and  blanket  purchase 
agreements  issued  after  March  31,  1998. 
unless  they  resulted  bom  solicitations 
issued  on  or  before  March  31, 1998. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

3.  Section  212.301  is  amended  by 
adding  paragraph  (f)(iv)  to  read  as 
follows: 

21 Z301    Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

(0*  *  * 

(iv)  Use  the  clause  at  252.204-700X. 
Required  Central  Contractor 
Registration,  as  prescribed  in  204.7304. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.204-700X  is  added  to 
read  as  follows: 

2S2.204-700X    Required  Central  Contractor 
Registration. 

As  prescribed  in  204.7304,  use  the 
following  clause: 
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REQUIRED  CENTRAL  CONTRACTOR 
REGISTRATION  (XXX  19XX) 

(a)  Definitions. 

Central  Contractor  Registration  (CCR) 
database  means  the  primary  DoD  repository 
for  contractor  information  required  for  the 
conduct  of  business  with  DoD. 

Data  Universal  Numbering  System  (DUNS) 
number  means  the  9-digit  number  assigned 
by  Dun  and  Bradstreet  Information  Services 
to  identify  unique  business  entities. 

Data  Universal  Numbering  System 
(DUNS)*4  number  meaas  the  DUNS  niunber 
assigned  by  Dun  and  Bradstreet  plus  a  4-digit 
suffix  that  may  be  assigned  by  a  parent 
(controlling)  business  concern.  This  4-digit 
suffix  may  be  assigned  at  the  discretion  of  the 
parent  business  concern  for  such  purposes  as 
identifying  subunits  or  affiliates  of  the  parent 
business  concern. 

Registered  in  the  CCR  database  means  that 
all  mandatory  information,  including  the 
DUNS  number  or  the  DUNS+4  number,  if 
applicable,  and  the  corresponding 
Commercial  and  Government  Entity  (CAGE) 
code,  is  in  the  CCR  database;  the  DUNS 
number  and  the  CAGE  code  have  been 
validated;  and  all  edits  have  been 
successfully  completed.  To  remain  registered 
in  the  OCR  database  after  the  initial 
registration,  the  Contractor  is  required  to 
confinn  on  an  annual  basis  that  its  OCR 
registration  is  still  accurate  and  complete. 

(b)(1)  By  submission  of  an  offer,  the  offeror 
acknowledges  the  requirement  that  a 
prospective  awardee  must  be  registered  in 
the  OCR  database  prior  to  award,  during 
performance,  and  through  final  payment  of 
any  contract  resulting  from  this  solicitation 
except  for  awards  to  foreign  vendors  for  work 
to  be  perfonned  outside  the  United  States. 

(2)  The  offeror  shall  provide  its  DUNS  or, 
if  applicable,  its  DUN&f4  number  with  its 
offer,  which  wrill  be  used  by  the  Contracting 
Officer  to  verify  that  the  offeror  is  registered 
in  the  CCR  database. 

(3)  Lack  of  registration  in  the  OCR  database 
will  make  an  offeror  ineligible  for  award. 

(4)  Since  initial  registration  in  the  OCR 
database  may  take  up  to  30  days,  offerors  that 
are  not  registered  should  consider  applying 
for  registration  immediately  upon  receipt  of 
this  solicitation. 

(c)  The  Contractor  is  responsible  for  the 
accuracy  and  completeness  of  the  data  within 
the  CCR,  and  for  any  liability  resulting  from 
the  Government's  reliance  on  inaccurate  or 
incomplete  data.  To  remain  registered  in  the 
CCR  database  after  the  initial  registration,  the 
Contractor  is  required  to  confirm  on  an 
annual  basis  that  its  information  in  the  OCR 
database  is  acciu^te  and  complete. 

(d)  Offerors  and  contractors  may  obtain 
information  on  registration  and  annual 
confirmation  requirements  by  calling  1-68S- 
xxx-xxxx  or  via  the  Internet  at  http:// 
ccr.edi.disajnil. 

(End  of  clause) 

[FR  Doc.  97-24387  Filed  9-12-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 
[DFARS  Case  97-D02q 

Defense  Federal  Acquisition 
Regulation  Supplement;  Weighted 
Guideiinea— Federally  Funded 
Research  and  Development  Centers 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments.  , 

SUMMARY:  The  Director  of  Defense 
Proctirement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  exempt 
-  Federally  Funded  Research  and 
Development  Centers  from  the  weighted 
guidelines  method  for  establishing 
profit  and  fee  objectives. 
DATES:  Comment  date:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  November  14, 1997  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams.  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telefax  nimiber  (703)  602-0350. 

E-mail  conunents  submitted  over  the 
Internet  should  be  addressed  to: 
dfar80acq.osd.inil 

Please  cite  DFARS  Case  97-J3025  in 
all  correspondence  related  to  this  issue. 
E-mail  correspondence  should  cite 
DFARS  Case  97^X)25  in  the  subject 
line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Amy  Williams.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  DFARS 
Subpart  215.9  to  exempt  Federally 
Fimded  Research  and  Development 
Centers  (FFRDCs)  from  the  weighted 
guidelines  method  for  establishing 
profit  and  fee  objectives.  The  fee  for  an 
FFRDC  is  based  on  assessment  of  need 
and.  therefore,  should  not  be  subject  to 
the  structured,  risk-based  approach 
embodied  in  the  weighted  guidelines 
method  of  profit/fee  computation.  The 
proposed  rule  instead  requires 
contracting  officers  to  establish  fee 
objectives  for  FFRDCs  in  accordance 
with  FFRDC  fee  policies  in  the  DoD 
FFRDC  Management  Plan. 

B.  Regulatory  Flexibility  Act 

The  proposed  nde  is  not  expected  to 
have  a  significant  economic  impact  on 


a  substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to  contract 
actions  with  Federally  Funded  Research 
and  Development  Centers.  The  rule  is 
not  applicable  to  small  businesses.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  prepared.  Conmiraits 
are  invited  from  small  businesses  and 
other  interested  parties.  Comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  also  will  be  considered 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-D025  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  nde 
does  not  impose  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  ofSoblects  in  48  CFR  Part  215 

Government  prociuement. 

Midwle  P.  PetaTMn, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  215  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Aulfaorify:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  215-CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.902  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

215.902  Policy. 

Departments  and  agencies  shall  use  a 
structiu«d  approach  for  developing  a 
prenegotiation  profit  or  fee  objective 
(profit  objective)  on  any  negotiated 
contract  action  that  requires  cost 
analysis,  except  on  cost-plus-award-fee 
contracts  (see  215.974)  or  contracts  with 
Federally  Funded  Research  and 
Development  Centers  (FFRDCs)  (see 
215.975).  There  are  three  structured 
approadies — 
*        »        *        *        • 

3.  Section  215.903  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 

215.903  Contracting  officer 
responsibilities.  ^ 

«        «        *        •        • 

(b)  The  contracting  officer — 
(1)  Shall  use  the  weighted  guidelines 
method  (see  215.971),  unless — 
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(A)  The  modified  weighted  guidelines 
method  applies; 

(B)  An  alternate  structured  approach 
is  )\istified; 

(C)  Developing  a  fee  objective  for  a 
cost-plus-award-fee  contract;  or 

(D)  Developing  a  fee  objective  for  a 
contract  with  an  FFRDC 

(2)  Shall  use  the  modified  weighted 
guidelines  method  (see  215.972)  on 
contract  actions  with  nonprofit 
organizations,  except  contract  actions 
withFERDCs; 


4.  Section  215.972  is  amended  by 
revising  the  section  heading  and 
paragraphs  fb)  and  (c),  and  by  removing 
paragraph  (d).  The  revised  text  read  as 
follows: 

215.972    ModNtad  watgMMl  guktoHoM 
method  for  nonprafN  organizations  axcept 
FFRDC*. 


(b)  For  nonprofit  organizations  which 
are  entities  that  have  been  identified  by 
the  Secretary  of  Defense  or  a  Secretary 
of  a  Department  as  receiving  sustaining 
support  on  a  cost-plus-fixed-fee  basis 
from  a  particular  DoD  department  or 
agency,  compute  a  fee  objective  for 
covered  actions  using  the  weighted 
guidelines  method  in  215.971,  with  the 
following  modifications: 

(1)  Modifications  to  performance  risk 
(Blocks  21-24  of  the  DD  Form  1547. 

(i)  If  the  contracting  officer  assigns  a 
value  from  the  standard  designated 
range  (see  215.971-2(c),  reduce  the  fee 
objective  by  an  amount  equal  to  1 
percent  of  the  costs  in  Block  18  of  the 
DD  Form  1547.  Show  the  net  (reduced) 
amount  on  the  DD  Fonn  1547. 

(ii)  If  the  contracting  officer  assigns  a 
value  from  the  alternate  designated 
range,  reduce  the  fee  objective  by  an 
amount  equal  to  2  percent  of  the  costs 
in  Block  18  of  the  DD  Form  1547. 
Shown  the  net  (reduced)  amoimt  on  the 
DD  Form  1547. 

(2)  Modifications  to  contract  type  risk 
(Block  25  of  the  DD  Form  1547).  Use  a 
designated  range  of  - 1  percent  to  0 
percent  instead  of  the  values  in 
215.971-3.  There  is  no  normal  value. 

(c)  For  all  other  nonprofit 
organizations  except  FFRDCs,  compute 
a  fee  objective  for  covered  actions  using 
the  weighted  guidelines  method  in 
215.971,  modified  as  described  in 
paragraph  (b)(1)  of  this  section. 

215.975    [Redesignated] 

5.  Section  215.975  is  redesignated  as 
215.976. 

6.  A  new  section  215.975  is  added  to 
read  as  follows: 


215.975    Fee  requirements  for  FFROCs. 
For  nonprofit  organizations  that  are 
FFRDCs,  the  contracting  officer- 

(a)  Should  consider  whether  any  fee 
is  appropriate.  Considerations  shall 
include  the  FFRDC's— 

(1)  Proportion  of  retained  earnings  (as 
established  under  generally  accepted 
accounting  methods)  that  relates  to  DoD 
contracted  effort; 

(2)  Facilities  capital  acquisition  plans; 

(3)  Working  capital  funding  as 
assessed  on  operating  cycle  cash  needs; 

(4)  Contingency  funding;  and 

(5)  Provision  for  funding 
unreimbursed  costs  deemed  ordinary 
and  necessary  to  the  FFRDC. 

(b)  Shall,  when  a  fee  is  considered 
appropriate,  estabfish  the  fee  objective 
in  accordance  with  FFRDC  fee  poUcies 
in  the  DoD  FFRDC  Management  Plan. 

(c)  Shall  not  use  the  weighted 
guidelines  method  or  an  alternate 
structured  approach. 

[FR  Doc  97-24386  Filed  9-12-07;  8:45  un) 


DEPARTMENT  OF  THE  INTERIOfl 

Fish  and  VVlldHfa  Sarvic* 

50  CFR  Part  17 
RIN  101S-AE0O 

Endangarsd  and  Thraatanad  Wlldlila 
and  Plants;  Extension  of  Comntant 
Period  and  flotica  of  Public  Haaringa 
on  Proposed  Rule  and  Draft 
Environmental  ImfMct  Statement  for 
Qrizzly  Baar  Recovery  in  the  Bittarroot 
Ecoaystsm 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION':  Proposed  rule;  notice  of  public 

hearings  and  extension  of  comment 

period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  public 
hearings  will  be  held  on  the  proposed 
rule  to  establish  a  nonessential 
experimental  population  of  grizzly  bears 
in  the  Bitterroot  Ecosystem.  Public 
meetings  on  the  draft  EIS  for  the 
proposed  recovery  action  will  be  held 
concurrently.  To  accommodate  the 
public  hearings,  the  comment  period  on 
the  proposal  is  being  extended.  All 
interested  parties  are  invited  to  submit 
comments  on  this  proposal. 
DATES:  Public  hearings  will  be  held  at 
the  following  cities  between  the  hours 
of  4:00  p.m.  to  8:00  p.m.  on  Wednesday. 
October  1, 1997,  at  Challis,  Idaho,  and 
Hamilton,  Montana;  Thursday,  October 
2, 1997,  at  Missoula,  Montana,  and 


Lewiston,  Idaho;  Friday,  October  3, 
1997,  at  Helena.  Montana,  and  Boise, 
Idaho;  and  Wedinesday.  October  8, 1997. 
at  Salmon,  Idaho.  Registration  will 
begin  1  hour  prior  to  each  hearing. 
Conoments  will  be  accepted  until 
November  1, 1997. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  locations:  October 
1. 1997— Challis  Middle  School,  700 
Main  Street.  Challis,  Idaho  83226;  and 
City  Hall,  223  South  2nd  Street, 
Hamilton,  Montana  59840.  October  2, 
1997— Crant  Creek  Inn.  5280  Grant 
Creek  Road.  Missoula.  Montana  59802; 
and  Lewiston  Community  Center.  1424 
Main  Street,  Lewiston,  Idaho  83501. 
October  3,  1997— Colonial  Park  Hotel. 
*  2301  Colonial  Drive,  Helena,  Montana 
59601;  and  Boise  State  University, 
Student  Union  Building,  1700 
University  Drive,  Boise,  Idaho  83725. 
October  8,  1997 — Pioneer  Multipurpose 
Room,  Pioneer  School,  900  Sharkey 
street,  Sahnon,  Idaho  83467.  Written 
comments  and  materials  should  be 
addressed  to  Dr.  Christopher  Servheen. 
U.S.  Fish  and  Wildlife  Service  Project 
Leader.  Bitterroot  Grizzly  Bear  EIS,  P.O. 
Box  5127,  Missoula,  Montana  59806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Christopher  Servheen.  Grizzly  Bear 
Recovery  Coordinator  (see  ADDRESSES 
above),  at  telephone  (406)  243-4903. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  proposes  to  reintroduce  the 
grizzly  bear  (Ursus  arctos  honibilis),  a 
threatened  species,  into  east-central 
Idaho  and  a  portion  of  western 
Montana.  On  July  2,  1997.  the  Service  ' 
published  a  proposed  rule  (62  FR      . 
35762)  to  establish  a  nonessential 
experimental  population  pursuant  to 
section  10(j)  of  the  Endangered  Species 
Act  of  1973,  as  amended.  Grizzly  bear 
populations  have  been  extirpated  from 
most  of  the  lower  48  United  States. 
They  presently  occur  in  i>opulations  in 
the  Cabinet/Yaak  ecosystem  in 
northwestern  Montana  and  north  Idaho, 
the  Selkirk  ecosystem  in  north  Idaho 
and  northeastern  Washington,  the  North 
Cascades  ecosystem  in  northwestern 
Washington,  the  Northern  Continental 
Divide  ecosystem  in  Montana,  and  the 
Yellowstone  ecosystem  in  Montana, 
Wyoming,  and  Idaho.  The  purpose  of 
this  reintroduction  is  to  reestablish  a 
viable  grizzly  bear  population  in  the 
Bitterroot  ecosystem  in  east-central 
Idaho  and  adjacent  areas  of  Montana, 
one  of  six  grizzly  recovery  areas 
identified  in  the  Grizzly  Bear  Recovery 
Plan.  Potential  effects  of  this  proposed 
rule  are  evaluated  in  a  draft 
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Environmental  Impact  Statement 
released  concurrently  with  the 
publication  of  the  proposed  rule.  This 
grizzly  bear  reintroduction  does  not 
confUct  with  existing  or  anticipated 
Federal  agency  actions  or  traditional 
public  uses  of  wilderness  areas  or 
surrounding  lands. 

Public  Comments  Solicited 

The  Service  has  scheduled  hearings 
on  October  1,  2,  and  3, 1997,  with 
registration  beginning  1  hour  prior  to 
each  hearing  (see  DATES  and  ADDRESSES 
above).  Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  to  be  presented  to  the  Service 
at  the  start  of  the  hearing.  In  the  event 
that  there  is  a  large  audience,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited. 

Oral  and  written  statements 
concerning  the  proposed  rule  will 
receive  equal  consideration  by  the 
Service.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  bearing  or  mailed  to  the  Service. 
News  releases  annoimcing  the  date, 
time,  and  location  of  the  hearings  are 
being  published  in  newspapers 
concurrently  with  this  Federal  Register 
notice. 

The  previous  comment  period  on  this 
proposal  is  scheduled  to  close  on 
October  9, 1997.  To  accommodate  these 
hearings,  the  Service  extends  the 
comment  period.  Written  comments 
may  now  be  submitted  until  November 
1, 1997,  to  the  Service  office  identified 
in  the  ADDRESSES  section  above.  All 
comments  must  be  received  before  the 
close  of  the  comment  period  to  be 
considered. 

Author 

The  author  of  this  notice  is  Chuck 
Davis,  Regional  Environmental 
Coordinator,  U.S.  Fish  and  WildUfe 
Service,  Region  6,  P.O.  Box  25486,  DFC, 
Denver,  CO  80225-0486;  telephone 
303-236-7400  extension  235. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  September  8, 1997. 
Ralph  O.  MorgMiweck, 
Regional  Director,  Denver,  Colorado. 
|FR  Doc.  97-24337  Filed  9-12^7;  8:45  am) 
eajjNO  CODE  4aifr-a6-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.O.  090897E] 

Now  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  October  1, 1997,  at  10  a.m. 
and  on  Thursday,  October  2, 1997,  at 
8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Colonial  Hilton,  427  Walnut  Street 
(Route  128  South),  Wakefield.  MA; 
telephone  (781)  245-9300.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Finery 
Management  Council,  5  Broadway. 
Saugus,  MA  01906-1097;  telephone: 
(781)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council. 
(781)  231-0422. 
SUPPLEMENTARY  INFORMATION: 

October  1, 1997 

At  the  recommendation  of  the 
Monkfish  Committee,  the  Council  may 
request  that  the  Secretary  of  Commerce 
implement  interim  management 
measures  for  the  monkfish  fishery.  The 
Council  also  will  continue  work  on  the 
monkfish  amendment  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  Following  this  discussion,  there 
will  be  reports  from  the  Council 
Chairman,  Executive  Director,  NMFS 
Regional  Administrator.  Northeast 
Fisheries  Science  Center,  Mid-Atlantic 
Fishery  Management  Coimcil  liaisons, 
and  representatives  of  the  Coast  Guard 
and  the  Atlantic  States  Marine  Fisheries 
Commission.  Groimdfish  issues  to  be 
discussed  during  the  afternoon  session 
include  the  timetable  in  the  Northeast 
Multispecies  FMP  that  requires  an 
annual  review  and  evaluation  of  plan 
measures.  Ciurently,  any  modifications 
or  new  measures  considered  necessary 
to  meet  the  plan  objectives  must  be 
developed  as  a  framework  adjustment  to 
the  plan  and  must  be  submitted  to 


NMFS  by  February  1  of  each  year.  There 
also  will  be  an  update  on  progress  to 
develop  whiting  management  measures. 

Prior  to  adjourning  for  the  day  both 
the  Mid-Atlantic  Fishery  Management 
Council  and  the  New  England  Coimcil 
will  hold  a  joint  scoping  hearing  to 
solicit  comments  on  the  management  of 
spiny  dogfish. 

October  2, 1997 

The  morning  session  will  begin  with 
a  presentation  of  the  results  of  the  most 
recent  Stock  Assessment  Workshop, 
with  an  advisory  on  the  status  of 
summer  floimder,  scup,  black  sea  bass, 
and  Gulf  of  Maine  northern  shrimp.  The 
Marine  Mammal  Committee  will 
recommend  that  the  Council  endorse  its 
comments  on  the  interim  final  rule 
implementing  the  Large  Whale  Take 
Reduction  Plan  and  the  proposed  rule  to 
implement  a  take  reduction  plan  for 
harbor  porpoise  in  the  Gulf  of  Maine. 
The  Scallop  Committee  will  report  on 
its  discussions  about  an  alternative 
approach  to  the  development  of 
Amendment  7  to  the  Sea  Scallop 
Fishery  Management  Plan  (Sea  Scallop 
FMP).  The  amendment  was  initially 
proposed  only  to  address  effort 
consolidation  (transfer  of  days-at-sea 
between  vessels  with  sea  scallop 
permits),  but  may  now  includie  a 
fr^meworic  adjustment  process  to  open 
and  close  areas  to  enhance  scallop 
conservation  as  well  as  revisions  to 
other  Sea  Scallop  FMP  provisions  so  as 
to  be  in  compUance  with  the 
Sustainable  Fisheries  Act.  The 
Chairman  of  the  Herring  Committee  will 
update  the  Council  on  the  recent 
scoping  hearings  and  plans  for  the 
development  of  a  Herring  Fishery 
Management  Plan. 

Dr.  Pamela  Mace,  Ocean  Fishery 
Resources  Division,  NMFS,  will  provide 
a  briefing  on  an  initiative  by  the  United 
Nation's  Food  and  Agriculture 
Organization  to  address  management  of 
fishing  capacity,  seabird  bycatch  and 
mortality  in  longline  fisheries,  and 
shark  conservation  and  management. 
The  Interspecies  Committee  will 
recommend  approval  of  measures  to 
eliminate  inconsistencies  in  vessel 
permit,  upgrading,  and  replacement 
provisions  in  different  fishery 
management  plans  for  piuposes  of 
preparing  a  public  hearing  dociunent. 
The  Chairman  also  will  review  the 
committee's  discussion  of  criteria  for 
exempted  fisheries.  Finally  there  will  be 
a  report  on  the  measures  adopted  by 
Atlantic  States  Marine  Fisheries 
Commission  for  inclusion  in 
Amendment  3  to  the  American  Lobster 
Fishery  Management  Plan.  The  Council 
will  adjourn  the  meeting  alter  the 
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conclusion  of  any  other  outstanding 
business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issiies  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 


restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 


J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Aathortty:  16  U.S.C  1801  et.  seq. 

Dated:  September  9. 1997. 
Bruca  Morehcad, 

Acting  Dinctor,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-24410  Filed  9-12-97;  8:45  ami 
MLLMaCOOE  3B10-Z1-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-074-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Inforraation 
Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Acute  Porcine  Reproductive  and 
Respiratory  Syndrome  study. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  14. 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  conunents  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-074-1.  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118.  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-074-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday; 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
•  FOR  FURTHER  INFORMATION:  For 
information  regarding  Porcine    . 


Reproductive  and  Respiratory 
Syndrome,  contact  Dr.  Larry  White, 
Veterinary  Medical  Officer,  Emergency 
Programs  Staff.  VS,  APHIS,  555  S. 
Howes.  Suite  300.  Fort  Collins,  CO 
80521,  (970)  490-7824.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Jenkins,  Agency  Support  Service 
Specialist,  at  (301)  734-5360. 

SUPPLEMENTARY  INFORMATION: 

Title:  Acute  Porcine  Reproductive  and 
Respiratory  Syndrome 

OMB  Number:  0579-0125. 

Expiration  Date  of  Approval: 
December  31. 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  mission  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS),  Veterinary  Services,  is  to 
protect  and  improve  the  health,  quality, 
and  marketability  of  our  Nation's 
animals  and  animal  products  by 
preventing,  controlling,  and  monitoring 
animal  diseases.  Veterinary  Services' 
Emergency  Programs  is  charged  with 
coordinating  APHIS'  roles  and 
responsibilities  in  planning  for  and 
responding  to  emerging  or  exotic  animal 
diseases. 

During  the  last  12-to-15  months,  a 
severe  form  of  Porcine  Reproductive 
and  Respiratory  Syndrome  (PRRS)  has 
appeared  in  the  United  States.  It  is  not 
known  if  this  is  a  new  emerging 
pathogen,  a  more  virulent  strain  of  the 
conventional  PRRS  virus,  or  if  risk 
factors  have  changed  resulting  in  a  more 
severe  clinical  expression  of 
conventional  PRRS  virus.  Based  on 
information  reported  by  the  American 
Association  of  Swine  Practitioners 
(AASP)  and  the  National  Pork  Producers 
Council  (NPPC).  approximately  100 
herds  in  7  States  have  experienced  an 
episode  prior  to  January  1997.  of  what 
APHIS  and  the  swine  industry  are 
calling  acute  PRRS. 

Conventional  PRRS  is  an  Office 
International  des  Epizootics  (OIE)  List  B 
disease  and  was  first  described  in  the 
United  States  in  1987  and  reported 
shortly  thereafter  in  Europe  and  Asia. 
Data  from  the  APHIS.  Veterinary 
Services.  National  Animal  Health 
Monitoring  Systems'  Swine  '95  study 
showed  that  68.5  percent  of  hog 
operations  had  conventional  PRRS  virus 
on  the  premises. 


When  acute  PRRS  strikes  a  producer's 
herd,  the  herd  experiences  immediate 
and  severe  production  losses.  Losses 
due  to  abortion  as  great  as  25  percent  of 
the  annual  pig  crop  have  been  reported, 
with  an  associated  loss  of  adult  breeding 
animals  as  great  as  5  percent,  and 
preweaning  piglet  mortality  up  to  75 
percent.  Should  acute  PRRS  reach  the 
same  level  of  herd  infection  as 
conventional  PRRS.  producer  surplus 
could  decrease  by  $583  million  per  year. 
Consumer  surplus  could  decrease  $121 
million  per  year.  The  price  of  pork 
could  increase  by  $15.93  per  metric  ton. 
The  hog  and  pork  export  market  is 
severely  threatened  by  the  existence  and 
spread  of  this  undefined  pathogen. 

Cases  of  acute  PRRS  are  being 
reported  to  Veterinary  Services' 
Emergency  Programs  Staff.  It  is 
imperative  that  data  on  management 
practices  and  environmental  conditions, 
along  with  blood  and  tissue  samplesi^ 
continue  to  be  collected  and  analyzed 
during  the  seasonal  episodes.  Analysis 
could  identify  the  transmission 
mechanism  and  risk  factors  and  provide 
a  means  to  prevent  disease  spread  to 
other  herds  and  States.  Information 
provided  by  this  study  would  aid  in  the 
early  control  or  eradication  of  acute 
PRRS  and  could  save  milhons  of  dollars 
of  lost  production  and  increased 
regulatory  costs  associated  with  a  later 
control  or  eradication  program. 

Samples  from  herds  experiencing 
high  abortion  rates  will  be  submitted  by 
private -practitioners  to  seven 
participating  diagnostic  laboratories.  If 
the  herd  for  which  the  samples  were 
submitted  qualifies  for  the  study,  the 
diagnostic  laboratory  will  contact  the 
submitting  private  practitioner.  If  the 
private  practitioner  agrees  to  participate 
in  the  study,  he  or  she  will  contact  the 
producer.  If  the  producer  agrees  to 
participate,  the  private  practitioner  and 
APHIS  veterinary  medical  officer  will 
visit  the  premises  to  collect  additional 
data.  If  the  private  practitioner  or 
producer  chooses  not  to  participate,  no 
further  contact  will  be  made. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our   - 
information  collection.  We  need  this 
outside  input  to  help  us: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.78 
hours  per  response. 

Respondents:  Swine  producers, 
veterinary  practitioners.  State  and 
private  diagnostic  laboratories,  and 
swine-related  industries. 

Estimated  Number  of  Respondents: 
268. 

Estimated  Number  of  Responses  Per 
Respondent:  2.47. 

Estimated  Annual  Number  of 
Responses:  662. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,179  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dona  in  Washington,  DC.  this  9th  day  of 
September  1997. 
Craig  A.  RMd. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  97-24391  Filed  9-12-97;  8:45  am) 
MJJNQ  COOE  3410-S4-P  '' 


DEPARTMENT  OF  AQRICULTURE 

Animal  and  Ptant  Haatth  Inspection 
Sarvica 

[Docket  Na  96-016-23] 

Agancy  information  Collaction 
ActivWas;  OMB  Approval  Recelvad 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 


notice  announces  the  Office  of 
Management  and  Budget's  approval  of  a 
collection  of  information  contained  in 
the  Animal  and  Plant  Health  Inspection 
Service  final  rule  amending  the 
regulations  pertaining  to  compensation 
for  Kamal  bunt  in  the  1995-1996  crop 
season. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Jenkins,  APHIS  Information 
Collection  Coordinator,  AIM,  APHIS, 
suite  2C42.  4700  River  Road  Unit  103. 
Riverdale,  MD  20737-1235.  (301)  734- 
5360. 

SUPPI.EMCNTARY  information: 

Background 

On  May  6, 1997,  we  published  in  the 
Federal  Register  (62  FR  24745-24753, 
Docket  No.  96-016-17)  a  final  rule 
amending  the  regiilations  at  7  CFR 
301.89.  'Subpart— Kamal  Bunt"  This 
rule  contains  information  collection 
requirements.  On  August  6. 1997.  the 
Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  requirements  with  respect 
to  this  final  rule  under  OMB  control 
number  0579-0121  (expires  April  30. 
2000). 

Done  in  Washington.  DC.  this  9th  day  of 
September  1997. 
Craig  A.  Reed. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  97-24389  Filed  9-12-97;  8:45  am] 
aiUMa  COOK  341»-M-# 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Cradit  Corporation 

Notica  of  Raquast  for  Extansion  of  a 
Cunantiy  Approvad  Information 
Collaction 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTKM:  Notice  and  request  for 

comments.    • 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
reduce  the  number  of  information 
collection  dockets  assigned  to  COC  by 
requesting  an  extension  and  revision  of 
Office  of  Management  and  Budget 
(OMB)  docket  number  0560-0052  and 
consolidate  with  0560-0052  those 
collections  cleared  under  OMB  docket 
number  0560-0009  and  0560-0010. 
These  information  collections  are 
authorized  by  7  CFR  part  1421. 
Standards  for  Approval  of  Warehouses 
for  Grain,  Rice,  Dry  Edible  Beans,  and 
Seed,  7  CFR  part  1423,  Standards  for 


Approval  of  Dry  and  Cold  Storage 
Warehouses  for  Processed  Agricultiiral  , 
Commodities,  Extracted  Honey,  and 
Bulk  Oils,  and  7  CFR  part  1427, 
Standards  for  Approval  of  Warehouses 
for  Cotton  or  Cotton  Linters. 
DATES:  Conunents  on  this  notice  must  be 
received  on  or  before  November  14. 
1997,  to  be  assured  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Shirlene  Engle.  USDA.  Farm 
Service  Agency,  Warehouse  and 
Inventory  Division,  Storage  Contract 
Branch,  STOP  0553,  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
0553,  (202)  720-7397;  e-mail 
sengle#wdc.fisa.usda.gov. 

SUPPt-EMENTARY  INFORMATION: 

Title:  Standards  for  Approval  of 
Warehouses,  Reporting  and 
Recordkeeping  Requirements. 

OMB  Control  Number:  0560-0052. 

Expiration  Date:  January  31,  1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0052. 
as  identified  above,  allows  CCC  to 
effectively  administer  storage 
agreements  authorized  by  the  CCC 
c3iarter  Act.  The  information  collected 
allows  CCC  to  contract  for  warehouse 
storage  and  related  services  and  to 
monitor  and  enforce  all  provisions  of  7 
CFR  parts  1421,  1423,  and  1427.  The 
forms  approved  by  this  information 
collection  are  furnished  to  interested 
warehouse  operators  or  used  by 
warehouse  examiners  employed  by  COC 
to  secure  and  record  information  about 
the  warehotue  operator  sad  the 
warehouse.  The  information  collected  is 
necessary  to  provide  those  charged  with 
executing  contracts  for  CCC  a  basis  to 
determine  whether  the  warehouse  and 
the  warehouse  operator  meet  appUcable 
standards  for  a  contract  and  to 
determine  compliance  once  the  contract 
is  approved. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  .7  hours  per 
response. 

Respondents:  Warehouse  Operators* 

Estimated  Number  of  Respondents: 
3,580. 

Estimated  Number  of  Responses  per 
Respondent:  2.3. 

Estimated  Total  Annual  Burden  on 
Respondents:  461.400  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  continued  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  CCC's  estimate  of 
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burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhancing  the  quality,  utility,  and 
clarity  of  the  information  collected;  or 
(d)  minimizing  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  E)esk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  and  to  Shirlene 
Engle  at  tfie  address  listed  above.  All 
comments  will  become  a  matter  of 
public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  docimient 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  foil  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  at  Washington,  DC,  on  September  7, 
1997. 

Bmce  R.  Weber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  97-24392  Filed  9-12-97;  8:45  am) 

BIUJNQ  CODE  a410-06-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safaty  and  Inspaction  Sarvica 
[Docket  No.  97-068  N] 

FSIS  Racall  Public  Maating 

AGENCY:  Food  Safety  and  Inspection 

Service. 

ACTKM:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
public  meeting  on  September  24, 1997. 
The  purpose  of  the  meeting  is  to  discuss 
with  all  interested  parties  Agency  policy 
on  recalls  of  meat,  poultry,  and  egg 
products,  including  public  notification 
procedures.  Discussions  will  focus  on 
whether  there  is  a  need  to  change 
specific  as{>ects  of  the  current  policy  for 
handling  recalls  voluntarily,  and  on  the 
public  health  benefits  of  expanding  the 
Agency's  current  statutory  authorities. 
FSIS  also  is  interested  in  receiving 
suggestions  and  conunents  &x>m  the 
public. 

DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  4:30  p.m.  on  September  24, 
1997. 

ADDRESSES:  The  one-day  meeting  will 
be  held  at  the  Holiday  Iim  Rosslyn 


Westpark  Hotel,  1900  North  Fort  Myer 
Drive,  Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

register  for  the  meeting,  please  contact 
Ms.  Traci  Phebus  at  (202)  501-7138,  or 
FAX  (202)  501-7642.  Persons  interested 
in  presenting  a  proposed  suggestion  are 
requested  to  contact  Ms.  Phebus. 
Presenters  are  asked  to  submit  one 
original  and  two  copies  of  written 
comments  to:  FSIS  Docket  Clerk,  Docket 
No.  97-058N,  Room  102  Cotton  Aimex 
Building,  300  12th  Street,  SW. 
Washington.  DC  20250-3700. 
Participants  who  require  a  sign  language 
interpreter  or  other  special 
accommodations  shotild  contact  Ms. 
Phebus  at  the  above  telephone  or  FAX 
numbers. 

SUPPLEIKNTARY INFORMATKM:  To  ensure 
public  health  protection  throughout  the 
food  production  and  distribution 
system.  FSIS  and  the  States  oversee 
production  and  distribution  of  meat, 
poultry,  and  egg  products  not  only 
during  processing  in  officially  inspected 
establishments,  but  also  in  distribution 
channels  after  the  products  leave  the 
inspected  establishments.  When  meat, 
poultry,  or  egg  products  in  commerce 
are  foimd  to  be  a  health  risk  to 
consimiers.  FSIS  asks  the  firm  to 
coordinate  a  recall  of  the  products,  and 
the  Agency  provides  appropriate  public 
notification.  FSIS  verifies  the 
effectiveness  of  voluntary  recalls  and 
ensures  that  corrective  actions  are 
subsequently  taken  so  firms  distribute 
products  meeting  food  safety  and  other 
regulatory  requirements.  If  a  firm  does 
not  agree  to  initiate  a  recall,  FSIS  has 
authority  to  detain  and  seize  the 
product.  However,  it  could  take 
considerable  time  and  effort  to 
determine  the  distribution  chaimeb 
through  which  the  product  has  moved 
and  then  locate  such  product.  In  view 
of  a  recent  recall  of  a  meat  product,  FSIS 
is  convening  this  public  forum  to  solicit 
public  comment  and  discussion  on  the 
Agency's  policy. 

Directive  8080.1,  Revision  2,  dated 
November  3. 1992.  details  current  FSIS 
practices  and  procedures  for  recalls.  A 
limited  number  of  copies  will  be 
available  at  the  meeting.  Transcripts  of 
the  meeting  will  be  available  in  the  FSIS 
Docket  Room. 

Done  in  Washington,  DC.  on:  September 
10, 1997. 
Thomas  J.  Billjr, 
Administrator. 
[FR  Doc.  97-24437  FiIed^9-10-«7:  3:4Bpm] 

BILLMQCOOE  3410-Olfl-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Rasourcas  Consarvation 
Service 

Middle  Deep  Red  Run  Creak 
Watershed,  Tillman,  Comanche,  and 
Kiowa  Countias,  OK 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTKM:  Notice  of  availability  of  record 
of  decision. 

SUMMARY:  Ronnie  L.  Clark,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566, 16  U.S.C.  1001- 
1008,  in  the  State  of  Oklahoma,  is 
hereby  providing  notification  that  a 
record  of  decision  of  proceed  with  the 
installation  of  the  Middle  Deep  Red  Run 
Creek  Watershed  project  is  available. 
Single  copies  of  this  record  of  decision 
may  be  obtained  from  Ronnie  L.  Clark 
at  the  address  shown  below.  For  further 
information  contact  Ronnie  L.  Clark, 
State  Conservationist,  Natural  Resources 
Conservation  Service,  100  USDA,  Suite 
203,  Stillwater,  Oklahoma,  74074, 
telephone  (405)  742-1204. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intei;govemmental  consultation  with  State 
and  local  officials.) 

Dated:  September  4. 1997. 
Rooiiie  I>  Qaik, 
State  Conservationist 
[FR  Doc.  97-24301  Filed  9-12-07;  8.-45  am] 

BMXMO  CODE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Rasourcas  Conaarvation 
Sarvica  In  Florida 

Notica  of  Proposed  Change  to  Saction 
IV  of  the  Fiatd  Office  Technical  Guida 
(FOTG)  of  the  Natural  Raaourcas 
Conservation  Sarvica  in  Florida 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in  Florida. 
U.S.  Department  of  Agriculture. 
ACTKM:  Notice  of  availability  of 
proposed  changes  in  Section  FV  of  the 
FOTG  of  the  NRCS  in  Florida  for  review 
and  comment 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Florida  to  issue  the  following  revised 
conservation  practice  standards  for 
Florida:  Irrigation  System,  Subirrigation, 
(Code  444);  Pest  Management,  (Code 
595);  Surface  Flooding  of  Organic  Soils, 
(Code  201);  Well  Decommissioning, 
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(Code  351):  and  Well  Plugging.  (Code 
206)  in  Section  IV  of  the  FOTG. 
DATES:  Comments  will  be  received  until 
October  15.  1997. 

FOR  FURTHER  l^4FOHMATION  COIiTACT: 
Inquire  in  writing  to  T.  Niles  Glasgow, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  P.O.  Box 
141510,  Gainesville,  Florida  32614- 
1510.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Florida  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period  a  determination 
will  be  made  by  the  NRCS  in  Florida 
regarding  disposition  of  those  comments 
and  a  Bnal  determination  of  change  will 
be  made. 

Dated:  September  3, 1997.  .      ^ 

T.  Niles  Glasgow.- 

State  Conservationist,  Natural  Resoun:es 
Conservation  Service,  Gainesville.  Florida. 
[FR  Doc.  97-24285  Filed  9-12-97;  8:45  am) 

BHJJNQ  C006  3410-1S-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Service  Annual  Survey. 

Form  Numberis):  B-500T,  B-500T1, 
B-500T2.  B-500T3,  B-500T4,  B-500T5, 
B-500T6.  B-500M,  B-500M1,  B-500M2, 
B-500M3.  B-500IT,  B-500IM,  B-900- 
Ll.  B-9G0-L2.  B-90O-L3,  B-900-L4. 

Agency  Approval  Number:  0607- 
0422. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  13.200  hours. 

Number  of  Respondents:  33,000. 

Avg.  Hours  Per  Response:  24  minutes 
(over  all  forms). 

Needs  and  Uses:  The  Service  Annual 
Survey  (SAS)  provides  dollar  volume 
estimates  of  the  total  output  of  personal, 
business,  amusement,  social,  health, 
and  other  professional  services  in  the 


United  States.  The  Bureau  of  Economic 
Analysis  (BEA).  the  primary  Federal 
user,  uses  the  information  in  developing 
the  natfonal  income  and  product 
accounts,  compiling  benchmark  and 
annual  input-output  tables,  and 
computing  gross  domestic  product  by 
industry.  The  Bureau  of  Labor  Statistics 
(BLS)  uses  the  data  as  input  to  its 
Producer  Price  Indexes  and  in 
developing  productivity  measurements. 
Other  government  agencies  such  as  the 
Health  Care  Financing  Administration 
(HCFA)  use  the  data  for  program, 
planning,  and  development.  The  Census 
Bureau  uses  these  data  to  provide  new 
insight  into  changing  structural  and  cost 
conditions  that  will  directly  impact  the 
planning  and  design  of  future  economic 
census  questionnaires.  Private  industry 
uses  the  data  in  planning  and  as  a  tool 
for  marketing  analysis. 

Data  are  collected  from  all  of  the 
largest  firms  and  from  a  sample  of 
small-  and  medium-sized  businesses, 
selected  using  a  stratified  random 
sampling  procedure.  The  SAS  sample  is 
reselected  periodically,  generally  at  5- 
year  intervals.  The  largest  firms 
continue  to  be  canvassed  when  the 
sample  is  re-drawn,  while  nearly  all  of 
the  small-  and  medium-sized  firms  firom 
the  old  sample  are  replaced. 

In  this  request,  the  burden  hours  are 
increasing  due  to  the  implementation  of 
a  new  sample  drawn  for  the  1996 
survey.  We  have  also  expanded 
coverage  to  include  School  and 
Educational  Services  (SIC  8299).  not 
elsewhere  classified. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Not-for-profit 
institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C. 
Sections  182.  224,  and  225. 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  September  8, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  97-24321  Filed  9-12-97;  8:45  am] 

BILUNG  CODE  3S1(M>7-P 

DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  und^  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Single  Audit  Questionnaire. 

form  Number(s):  SAC-1. 

Agency  Approval  Number:  0607- 
0518. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  4,166  hours. 

Number  of  Respondents:  12,500. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular 
A-133  require  state  and  local 
governments  and  non-profit 
organizations  expending  $300,000  or 
more  in  Federal  financial  aid  to  have  an 
annual  audit  of  their  financial 
operations.  OMB  has  designated  the 
Census  Bureau  as  the  Federal  Audit 
Clearinghouse  for  these  audits.  We  use 
the  Single  Audit  Questionnaire  to 
contact  those  entities  that  have  not  sent 
in  their  audit  reports  to  request  that  they 
forward  the  report  or  clarify  their 
rep>orting  status. 

Under  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular 
A-133,  both  state  and  local  governments 
and  non-profit  institutions  are  subject  to 
the  same  requirements.  Therefore,  it  is 
no  longer  necessary  to  maintain  two 
separate  forms.  We  are  dropping  the 
SAC-2,  previously  sent  only  to  non- 
profit institutions,  and  are  revising 
upward  our  estimate  of  the  time 
necessary  to  complete  form  SAC-1 
based  on  the  expanded  usage  of  the 
form. 

Under  the  higher  $300,000  reporting 
threshold  imposed  by  the  Single  Audit 
Act  Amendments  of  1996,  fewer  entities 
will  be  required  to  submit  Single 
Audits,  thus  the  estimated  number  of 
respondents  has  decreased  since  OMB 
last  approved  this  collection. 

Periodically,  we  update  information 
for  the  Federal  Inspector  General's 
offices  on  governmental  and  non-profit 
audits  which  have  been  completed  or 
are  delinquent.  A  report  listing 
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governments  delinquent  in  providing 
audits  to  the  Federal  Audit 
Clearinghouse  is  provided  to  the  OMB 
in  April  as  required  under  the  Single 
Audit  Act  Amendments  of  1996. 

Affected  Public:  State,  local  or  tribal 
government;  Not-for-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  OMB  Circular  A-133, 
"Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations";  Single 
Audit  Act  Amendments  of  1996  (Public 
Law  104-156). 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  September  8, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  97-24322  Filed  9-12-97;  8:45  am) 

BKUNQ  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Performance  Review  Board; 
Memt)ership 

The  following  individuals  are  eligible 
to  serve  on  the  Performance  Review 
Board  in  accordance  with  the  Office  of 
the  Secretary  Senior  Executive  Service 
performance  appraisal  system: 

Eileen  M.  Albanese 
Mark  E.  Brown 
Frank  W.  Deliberti 
Ronald  P.  Hack 
Shirl  G.  Kinney 
Clyde  W.  Robinson,  Jr. 
Sonya  G.  Stewart 
Kathleen  J.  Taylor 
Paul  R.  Webber,  IV 
Anthony  J.  Calza. 

Acting  Executive  Secretary.  Office  of  the 

Secretary,  Performance  Review  Board. 

IFR  Doc.  97-24397  Filed  9-12-97;  8:45  am] 

BILUNQ  COOE  361fr-8S-M 


DEPARTMENT  OF  COMMERCE 

Ecor>omic  Development 
Administration 

Performance  Review  Board; 
Membership 

The  following  individuals  are  eligible 
to  serve  on  the  Performance  Review 
Board  in  accordance  with  the  Economic 
Development  Administration  Senior 
Executive  Service  performance 
appraisal  system: 
John  E.  Corrigan 
Wilbur  F.  Hawkins 
John  D.  Newell 
Charles  R.  Sawyer 
Chester  J.  Straub.  Jr. 
Anthony  J.  Calza, 

Acting  Executive  Secretary,  Economic 
Development  Administration,  Performance 
Review  Board. 

IFR  Doc.  97-24399  Filed  9-12-97;  8:45  am] 

BiLUNQ  COOE  3510-BS-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-1 22-601] 

Brass  Sheet  and  Strip  From  Canada, 
Antidumping  Duty  Administrative 
Review;  Time  Limits 

agency:  Import  Administration, 
International  Trade  Administration. 
E)epartment  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results. 

summary:  At  the  request  of  the 
petitioner,  the  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  Brass  Sheet  and  Strip  fit)m  Canada. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  and  the  period  January 
1,  1996  to  December  31,  1996. 
EFFECTIVE  DATE:  September  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Stolz  or  Tom  Futtner,  Program 
Manager,  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4474  or 
(202)  482-3814  respectively. 
SUPPLEMENTARY  INFORMATION: 
Respondent  in  this  review  has  requested 
revocation  of  the  antidumping  duty 
order  with  respect  to  its  shipments  of 
the  subject  merchandise  to  the  United 
States.  Verification  is  required. 


Petitioner  has  submitted  a  request  for  an 
extension  of  the  deadline  for  the 
preliminary  results  stating  that  the  issue 
of  revocation  calls  for  development  of 
the  record  and  thorough  analysis. 
Petitioner  states  that  it  is  not  practicable 
to  complete  the  review  by  the  current 
deadline,  October  3,  1997.  In  this  case 
we  agree  with  the  petitioner  and  have 
determined  that  additional  time  is 
required  to  adequately  develop  the 
record  with  respect  to  revocation  and  to 
conduct  verification.  Thus,  in 
accordance  with  section  353.22(c)(4)  of 
our  regulations,  we  are  extending  the 
time  limit  for  the  completion  of  the 
preliminary  results  to  January  31.  1998. 
[See  Memorandum  from  Jeffrey  P.  Bialos 
to  Robert  S.  LaRussa.)  We  will  issue  our 
final  results  for  this  review  within  120 
days  after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C 
1675(a)(3)(A)). 

Dated:  September  5, 1997. 
Jeffivy  P.  Bialoc 

Principal  Deputy  Assistant  Secretary  for 

Import  A  dm  inistration . 

(FR  Doc.  97-24279  Filed  9-12-97;  8:45  am) 

81LUNG  COOE  JStO-OS^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-423-805] 

Cut-to-Length  Carbon  Steel  Plate  From 
Belgium:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTlON^.Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  from 
petitioners  and  respondent,  the 
Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  Cut-to- 
Length  Carbon  Steel  Plate  fixun  Belgium 
(58  FR  44164).  This  review  covers  one 
manufacturer  and  exporter  of  the  subject 
merchandise.  The  period  of  review 
("POR")  is  August  1. 1995  through  July  * 
31,  1996. 

We  preliminarily  determine  that  a  de 
minimis  dumping  margin  of  0.22 
percent  exists  for  Fabrique  de  Fer  de 
Charleroi  during  the  POR.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
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argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issue:  and  (2}  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  September  15, 1997. 
FO«  FURTHER  INFOWdATlON  COfTACT: 
Maureen  McPhillips,  Enforcement 
Group  m,  Office  8,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Room  7866,  Washington, 
DC  20230:  telephone  (202)  482-0405. 

SUPPLEMOITARY  INFORMATK3N: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  cire  references  to 
the  provisions  effective  January  1,  1995, 
the  elective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
PR  25130). 

Background 

The  Department  published  an 
antidumping  duty  order  on  Cut-to- 
Length  Carbon  Steel  Plate  torn  Belgium 
on  August  19.  1993  (58  PR  44164).  The 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1995/96 
review  period  on  August  12, 1996  (61 
FR  41768).  On  August  20,  1996, 
respondent  Fabrique  de  Fer  de 
Charleroi.  S.A.  ("FAFER ')  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  cut-to-length 
carbon  steel  plate  from  Belgium.  On 
August  30,  1996,  petitioners  (Bethlehem 
Steel  Corporation,  U.S.  Steel  Company 
(a  Unit  of  USX  Corporation),  Inland 
Steel  industries.  Inc.  Geneva  Steel,  Gulf 
States  Steel  Inc.  of  Alabama,  Sharon 
Steel  Corporation,  and  Lukens  Steel 
Company)  requested  that  the 
Department  conduct  an  administrative 
review  of  this  order.  We  published  a 
notice  of  initiation  of  this  review  on 
September  17, 1996  See  61  FR  48882 
(September  17, 1996). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  or  kind"  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  [i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 


closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1.250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances: 
and  certain  hot-rolled  carbon  steel  flat- . 
rolled  products  in  straight  lengths,  or 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances.  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.40.3030 
7208.40.3060,  7208.51.0030. 
7208.51.0045.  7208.51.0060, 
7208.52.0000.  7208.53.0000. 
7208.90.0000.  7210.70.3000. 
7210.90.9000.  7211.13.0000. 
7211.14.0030.  7211.14.0045. 
7211.90.0000.  7212.40.1000. 
7212.40.5000.  and  7212.50.0000. 
Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act.  we  verified  information  provided 
by  the  respondent  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  veriHcation 
reports. 

Transactions  Reviewed 

In  accordance  with  section  751  of  the 
Act,  the  Department  determined  the 
constructed  export  price  (CEP)  and 
normal  value  (NV)  of  each  sale  to  the 
first  unaffiliated  customer  in  the  United 
States  during  the  POR. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  plate 
products  produced  by  the  respondent. 


covered  by  the  descriptions  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  supra,  and  sold  in  the  home 
market  during  the  POR,  to  be  a  foreign 
like  product  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
V  of  the  Department's  September  19, 
1996,  antidumping  questionnaire.  In 
making  the  product  comparisons,  we 
matched  each  foreign  like  product  based 
on  the  physical  characteristics  reported 
by  the  respondent  and  verified  by  the 
Department.  Where  sales  were  made  in 
the  home  market  on  a  different  weight 
basis  fi-om  the  U.S.  sales  [e.g., 
theoretical  versus  actual  weight),  we 
converted  all  quantities  to  the  same 
weight  basis,  using  the  conversion 
factors  supplied  by  the  respondent, 
before  making  our  fair  value 
comparisons. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cut-to- 
length  carbon  steel  plate  by  the 
respondent  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  CEP  to  NV,  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  77A(d)(2). 
we  calculated  monthly  weighted 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions. 

Constructed  Export  Price  (CEP) 

We  have  preliminarily  determined  the 
U.S.  sales  reported  as  EP  sales  were  CEP 
sales.  Our  determination  is  based  on  the 
evidence  in  the  record  of  this  review 
establishing  that  U.S.  sales  were  made 
through  an  affiliated  sales  agent  in 
which  FAFER  has  a  substantial  equity 
interest  and  which  performed  more  than 
clerical  functions  for  the  producer/ 
exporter,  as  detailed  in  a  proprietary 
memorandum  to  the  file  dated  May  5, 
1997. 

Whenever  sales  are  made  prior  to 
importation  through  an  affiliated  sales 
agent  in  the  United  States.  The 
Department  typically  determines 
whether  to  characterize  the  sales  as  EP 
based  upon  the  following  criteria:  (1) 
Whether  the  merchandise  was  shipped 
directly  to  the  unaffiliated  buyer, 
without  being  introduced  into  the 
affiliated  selling  agent's  inventory:  (2) 
whether  this  procedure  is  the  customary 
sales  channel  between  the  parties:  and 
(3)  whether  the  affiliated  selling  agent 
located  in  the  Umted  States  acts  only  as 
a  processor  of  documentation  and  a 
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communication  link  between  the  foreign 
producer  and  the  unrelated  buyer.  See, 
e.g..  Certain  Cut-to-Length  Carbon  Steel 
Plate  horn  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  18389,  18391  (April  15, 
1997):  Large  Newspaper  Printing  Presses 
and  Components  Thereof.  Whether 
Assembled  or  Unassembled  From 
Germany,  61  FR  at  38174,  38175  (July 
23, 1996):  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  18547, 
18551  (April  26,  1996).  This  test  has 
been  approved  by  the  QT.  Independent 
Radionic  Workers  of  America  v.  United 
States,  Slip  Op.  95-45  at  2-3  (CIT  Mar. 
15,  1995):  PQ  Corp.  v.  United  States, 
652  F.  Supp.  at  733-35  (CIT  1987). 

Applying  the  first  two  criteria  to  the 
present  review,  the  merchandise  was 
•shipped  directly  to  the  unaffiliated  U.S. 
customer  without  being  introduced  into 
the  agent's  inventory.  "The  Department 
verified  that  the  terms  of  sale  during  the 
POR  were  GIF  to  a  port  of  entry  near  the 
customer's  plant,  and  that  the  agent  did 
not  take  physical  possession  of  the 
shipment.  Moreover,  we  determined 
that  this  procedure  was  the  customary 
sales  channel  between  the  two  parties. 

Concerning  the  third  criterion, 
however,  the  Department  has 
determined  that  the  agent  did  act  as 
more  than  a  processor  of  sales 
documents  and  a  communications  link 
between  the  unaffiliated  U.S.  customer 
and  FAFER,  the  producer  in  Belgium. 
Although  FAFER  sets  minimum  list 
prices,  its  sales  agent  negotiates  the  sale 
with  the  customer.  See  Verification 
Exhibit  10.  The  sales  agent  essentially 
negotiates  all  sales  in  accordance  with 
FAFER's  minimum  price  list  and  the 
sales  take  place  in  the  United  States,  not 
in  Belgium. 

Because  we  have  determined  that  the 
CEP  methodology  is  appropriate,  we 
sought  to  deduct  tmm  CEP  the  allocated 
actual  selling  expenses  incurred  by  the 
agent,  pursuant  to  section  772(d)(1)  (C) 
and  (D).  In  addition,  we  adjusted  CEP. 
where  appropriate,  for  all  value  added 
in  the  Untied  States,  including  the 
proportional  amount  of  profit 
attributable  to  the  value  added, 
pursuant  to  section  772(d)(2)  and 
772(d)(3)  of  the  Act.  See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Furfuryl  Alcohol  from  South 
Africa,  60  FR  22550,  22552-53  (1995). 
In  this  case,  however,  respondent  did 
not  report  indirect  selling  expenses 
incurred  in  either  the  U.S.  or  the  home 
market.  Therefore,  in  accordance  with 
section  776(a)  of  the  Act.  the 
Department  has  deducted  horn  CEP,  as 
the  "facts  otherwise  available,"  the 


commission  that  FAFER  paid  its  agent 
in  connection  with  the  U.S.  sales. 

We  also  rejected  as  unverifiable  the 
interest  rate  reported  by  FAFER  to 
calculate  imputed  credit  expenses  in  the 
U.S.  market,  in  accordance  with  section 
776(a)(2)(D)  of  the  Act.  hi  its  place,  as 
the  facts  available,  we  used  the  average 
prime  rate  on  short-term  business  loans 
in  1996,  as  reported  by  the  Federal 
Reserve  System. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  foreign  like  product  sold  in 
the  exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  to  an 
unaffiliated  customer  for  consumption 
in  the  home  market,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

We  have  preliminarily  determined 
that  sales  of  subject  merchandise  to  a 
Belgian  university  research  center  were 
outside  the  ordinary  course  of  trade. 
The  relevant  statutory  provision  defines 
the  term  "ordinary  course  of  trade"  as 
"the  conditions  and  practices  which,  for 
a  reasonable  time  prior  to  the 
exportation  of  the  subject  merchandise, 
have  been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind." 
The  statute  defines  certain  sales  below 
cost  of  production  and  sales  to  affiliated 
parties  that  are  not  made  at  arm's  length 
as  sales  outside  the  ordinary  course  of 
trade.  See  section  771(15)  of  the  Act. 
However,  the  statute  does  not  specify 
any  criteria  that  the  Department  should 
use  in  determining  appropriate 
"conditions  and  practices." 

The  purpose  of  the  ordinary  course  of 
trade  provision  is  to  prevent  dumping 
margins  fi'om  being  based  on  sales 
which  are  not  representative  of  the 
home  market.  See  Monsanto  Co.  v. 
United  States.  698  F.  Supp.  275,  278 
(CIT  1988).  Commerce  examines  the 
totality  of  the  facts  in  each  case  to 
determine  if  sales  are  being  made  for 
"unusual  reasons"  or  under  "unusual 
circumstances."  Electrolytic  Manganese 
Dioxide  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  28551,  28552  (1993). 

In  its  Section  B  response  of  November 
18,  1996,  FAFER  asked  the  Department 
to  consider  the  sales  to  the  university 
"separately,  as  they  cannot  be  deemed 
part  of  traditional  mercantile 


operation."  In  making  its  determination 
to  consider  these  sales  as  outside  the' 
ordinary  course  of  trade,  the  Department 
took  into  account  all  facts,  including  the 
small  number  of  these  sales,  the 
circumstance  that  these  sales  were  made 
directly  by  FAFER.  rather  than  by  its 
sales  agent  in  the  home  market,  the  fact 
that  the  models  were  unique  during  the 
POR,  the  fact  that  the  merchandise  was 
intended  to  be  used  for  research  at  a 
welding  institute  and  not  for 
commercial  purposes,  and  the  fact  that 
these  were  unprofitable.  During  the 
POR,  the  overwhelming  majority  of 
FAFER's  home  market  sales  was  made 
through  its  ^filiated  sales  agent  to 
industrial  end-users. 

We  have  preliminarily  determined 
that  one  home  market  customer,  a  steel 
service  center  to  which  FAFER  sells 
directly,  is  an  affiliated  party.  This 
finding  is  based  on  common  control  by 
the  Boel  family  group  within  the 
meaning  of  section  77l(33)(F),  as 
detailed  in  a  proprietary  analysis 
memorandimi  to  the  file  dated.  May  5. 
1997. 

In  regard  to  affiliated  party 
transactions,  the  SAA  states  (quoting  the 
statute): 

The  traditional  focus  on  control  through 
stock  ownership  fails  to  address  adequately 
modem  business  arrangements,  which  often 
find  one  firm  "operationally  in  a  position  to 
exercise  restraint  or  direction"  over  another 
even  in  the  absence  of  an  equity  relationship. 
A  company  may  be  in  a  position  to  exercise 
restraint  or  direction,  for  example,  through 
corporate  or  family  groupings,  franchises  or 
joint  venture  agreements,  debt  financing,  or 
close  supplier  relationships  in  which  the 
supplier  or  buyer  becomes  reliant  upon  the 
other.  SAA  at  168  (emphasis  added). 

In  FAFER's  response  to  the 
Department's  original  questionnaire 
FAFER  reported  all  of  its  customers  as 
unaffiliated.  However,  information  on 
corporate  structure  and  possible 
affiliations  revealed  relationships  that 
led  us  to  examine  the  possibility  that 
the  Boel  family  exercises  control  over 
many  business  entities,  including 
FAFER  and  one  of  its  customers,  a  steel 
service  center.' In  an  effort  to  determine 
the  nature  and  extent  of  the  Boel 
family's  control  over  its  numerous 
affiliations,  the  Department  requested 
FAFER  to  supply  specific  information 
on  the  shareholders  of  its  various 
business  associations.  To  date,  FAFER 
has  failed  to  provide  the  requested 
information  on  the  Boel  family's 
shareholdings. 

Since  this  information  is  critical  to 
our  analysis,  we  have  preliminarily 
determined  that  the  Boel  family  controls 
both  FAFER  and  the  steel  service  center. 
It  controls  FAFER  through  the  Board  of 
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Directors  (three  out  of  five  Directors  are 
members  of  the  Boel  family)  and.  as 
facts  otherwise  available,  controlling 
equity  interests.  In  addition.  FAFER 
holds  shares  in  a  private  investment 
holding  company  whose  Chainnan  is  a 
member  of  the  Boel  family.  This 
investment  holding  company  owns  a 
significant  percentage  of  the  shares  of 
one  of  FAFER 's  customers,  the  steel 
service  center.  Because  FAFER  did  not 
provide  complete  information  on  its 
shareholders  and  the  shareholders  of 
several  holding  companies,  as  requested 
by  the  Department,  we  preliminarily 
determine  that  the  Boel  family  controls 
FAFER"s  customer  througlwts  board 
members  and.  as  facts  available, 
controlling  equity  interests. 

Consequently,  we  ran  our  arm's 
length  test  and  foimd  that  sales  to  the 
affiliated  customer  were  not  made  at 
arm's  length  prices,  i.e.,  at  prices 
comparable  to  prices  at  which  the 
respondent  sold  identical  merchandise 
to  unaffiliated  customer.  Therefore,  we 
did  not  use  these  sales  in  our 
calculations  of  the  margin. 

Based  on  the  Department's  previous 
determination  to  disregard  sales  made  at 
below  the  cost  of  production  (COP)  in 
the  original  LTFV  investigation,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the 
COP,  as  provided  by  section 
773(b)(2)(A)(i)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  FAFER  in  the  home  market. 

We  compared  sales  of  the  foreign  like 
product  in  the  home  market  with  the 
model-specific  cost  of  production  figure 
for  the  POR.  In  accordance  with  section 
773(b)(3)  of  the  Act.  we  calculated  the 
COP  based  on  the  sum  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product  plus 
selling,  general  and  administrative 
(SG&A)  expenses  and  all  costs  and 
expenses  incidental  to  placing  the 
foreign  like  product  in  condition  ready 
for  shipment.  Based  on  our  verification 
of  the  cost  responses  submitted  by 
FAFER,  we  adjusted  the  company's 
reported  COP  to  reflect  certain 
adjustments  to  the  cost  of 
manufacturing  and  general  and 
administrative  expenses.  Specifically, 
we  eliminated  the  double  counting  of 
scrap  revenue,  adjusted  the  raw  material 
inputs  for  certain  products  to  the  actual 
quantities  used,  added  an  amount  for 
major  repair  provisions  to  fixed 
overhead,  recalculated  G&A  as  a 
percentage  of  COM,  and  corrected 
several  minor  data  errors. 


After  calculating  COP,  we  tested 
whether  home  market  sales  of  subject 
merchandise  were  made  at  prices  below 
COP  and,  if  so,  whether  the  below-cost 
sales  were  made  within  an  extended 
period  of  time  in  substantial  quantities. 
Because  each  individual  price  was 
compared  against  the  average  COP 
during  the  extended  window  period, 
any  sales  that  were  below  cost  were  also 
not  at  prices  which  permitted  cost 
recovery  within  a  reasonable  period  of 
time.  We  compared  model-specific 
COPs  to  the  reported  home  market 
prices  less  any  applicable  movement 
charges. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP.  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time. 
Where  20  percent  or  more  of 
respondent's  sales  of  a  given  product 
during  the  POR  were  at  prices  less  than 
the  weighted-average  COPs  for  the 
extended  window  period,  we 
disregarded  the  below-cost  sales 
because  they  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act.  and 
were  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(2)(D)  of  the  Act.  Where 
we  disregarded  all  contemporaneous 
sales  of  a  specific  product,  we 
calculated  NV  based  on  CV. 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  based  on  the 
sum  of  respondent's  cost  of  materials, 
fabrication.  SGftA.  interest  expenses, 
and  profit.  In  accordance  with  sections 
773(e)(2)(A),  we  based  SG&A  and  profit 
on  the  amounts  incurred  and  realized  by 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home-market  selling 
expenses.  Based  on  our  verification  of 
the  cost  response  submitted  by  FAFER, 
we  adjusted  the  reported  CV  to  reflect 
adjustments  to  COM  and  G&A,  as 
described  in  the  COP  section. 

Dififerences  in  Levels  of  Trade 

To  the  extent  practicable,  we 
determine  normal  value  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales  (either  EP  or  CEP).  When  there  are 
no  sales  at  the  same  level  of  trade  we 
compare  U.S.  sales  to  home  market  (or, 
if  appropriate,  third  country)  sales  at  a 
different  level  of  trade. 


For  both  EP  and  CEP.  the  relevant 
transaction  for  level  of  trade  is  the  sale 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  EP  results 
in  a  price  that  would  have  been  charged 
if  the  importer  had  not  been  affiliated. 
We  calculate  the  CEP  by  removing  from 
the  first  resale  to  an  independent  U.S. 
customer  the  expenses  under  section 
772(d)  and  the  profit  associated  with 
these  expenses.  These  expenses 
represent  activities  undertaken  by,  or  on 
behalf  of,  the  affiliated  importer. 
Because  the  expenses  deducted  under 
section  772(d)  represent  selling 
activities  in  the  United  States,  the 
deduction  of  these  expenses  normally 
yields  a  different  level  of  trade  for  the 
CEP  than  for  the  later  resale  which  is 
used  for  the  starting  price.  Movement 
charges,  duties  and  taxes  deducted 
under  772(c)  do  not  represent  activities 
of  the  affiliated  importer,  and  we  do  not 
remove  them  to  obtain  the  level  of  trade. 
The  NV  level  of  trade  is  that  of  the 
starting  price  of  sales  in  the  home 
market.  When  NV  is  based  on 
constructed  value,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derive 
SGftA  and  profit. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
final  user  may  have  many  or  few  links, 
and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade 
but,  without  substantiation,  are 
insufficient  to  establish  that  a. claimed 
level  of  trade  is  valid.  An  analysis  of 
selling  functions  substantiates  or 
invalidates  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  those 
levels  should  also  be  different. 


Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
places  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  level  of  trade  affects 
price  comparability.  Any  effect  on  price 
comparability  is  determined  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  the  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  If  there  is  a 
pattern  of  no  price  differences,  then  the 
difference  in  level  of  trade  does  not 
have  a  price  effect,  and  no  adjustment 
in  necessary. 

The  statute  also  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  level  of  trade  different  bom  that  of  the 
CEP,  provided  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level,  and  we  are  unable  to  determine 
whether  there  is  or  is  not  a  price  effect 
of  different  levels  of  trade  in  the  home 
market.  See  section  773(a)(7)(B).  This 
latter  situation  can  occur  where  there  is 
no  home  market  level  of  trade 
equivalent  to  the  U.S.  sales  level,  or 
where  there  is  an  equivalent  home 
market  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect.  This  adjustment,  the  CEP 
offset,  is  the  lower  of  the  two  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale 

•  The  indirect  selling  expenses 
deducted  from  the  starting  price  used  to 
calculate  CEP. 


The  CEP  offset  is  not  automatic  each 
time  export  price  is  constructed.  We 
only  make  a  CEP  offset  when  the  level 
of  trade  of  the  home  market  sale  is  more 
advanced  than  the  level  of  trade  of  the 
CEP  and  there  is  not  an  appropriate 
basis  for  determining  whether  the 
different  levels  of  trade  affect  price 
comparability. 

In  our  supplemental  questionnaire 
dated  October  28, 1996,  we  asked 
FAFER  to  respond  to  the  original 
questionnaire's  inquiry  on  level  of  trade. 
In  its  November  5, 1996,  response. 
FAFER  stated  that  its  selling  activities 
in  the  U.S.  and  home  markets  did  not 
warrant  an  adjustment  related  to  level  of 
trade.  We  found  no  indication  at 
verification  that  FAFER  sells  at  different 
levels  of  trade.  Therefore,  we  made  no 
adjustment. 

Currency  Conversion 

For  purposes  of  the  Preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  the  Department's  practice,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  5ee, 
e.g.,  Certain  Stainless  Steel  Wire  Rods 
bom  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  8915,  8918— March  6, 
1996).  The  benchmark  is  defined  as  the 
rolling  average  of  rates  for  the  past  40 
business  days. 


Duty  Absorption 

On  October  7, 1996,  the  petitioners 
requested,  pursuant  to  section  751(a)(4) 
of  the  Act,  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  by  respondent 
during  the  POR.  Section  751(a)(4) 
provides  for  the  Department,  if 
requested,  to  determine,  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order,  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  Section  751(a)(4)  was  added 
to  the  Act  by  the  URAA.  The 


Department's  interim  regulations  do  not 
address  this  provision  of  the  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e.. 
orders  in  effect  as  of  January  1, 1095, 
section  351.213(j)(2)  of  the  Department's 
new  antidimiping  regulations  provides 
that  the  Department  will  make  a  duty- 
absorption  determination,  if  requested, 
in  any  administrative  review  initiated  in 
1996  or  1998.  See  19  CFR 
§351.213(j)(2),  62  FR  27394  (May  19, 
1997).  While  the  new  regulations  are  not 
binding  on  the  Department  in  the 
instant  reviews,  which  were  initiated 
under  the  interim  regulations,  they 
nevertheless  serve  as  a  statement  of 
departmental  policy.  Because  \he  order 
on  cut-to-length  caii)on  steel  plate  from 
Belgiimi  has  been  in  effect  since  1993, 
it  is  a  transition  order  in  accordance 
with  section  751(c)(6)(C)  of  the  Act. 
Since  this  review  was  initiated  in  1996 
and  a  request  for  a  duty-absorption 
inquiry  was  made,  the  Department  will 
undertake  a  duty-absorption  inquiry  as 
part  of  this  administrative  review. 

The  Act  provides  for  a  determination 
on  duty  absorption  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  affi  Hated  importer.  In  this 
case,  the  reviewed  firm  sold  through  an 
importer  that  is  "affiliated"  within  the 
meaning  of  section  751(a)(4)  of  the  Act. 
Furthermore,  we  have  prelinunarily 
determined  that  there  is  a  dumping 
margin  on  one  hundred  percent  of 
FAFER's  sales.  In  addition,  we  cannot 
conclude  from  the  record  that  the 
unaffiliated  purchaser  in  the  United 
States  wrill  pay  the  ultimate  assessed 
duty.  Therefore,  under  these 
circumstances,  we  preliminarily  find 
that  antidumping  duties  have  been 
absorbed  by  FAraR  on  one  himdred 
percent  of  its  U.S.  sales.  If  interested 
parties  wish  to  submit  evidence  that  the 
imaffiliated  purchasers  in  the  United 
States  will  pay  any  ultimately  assessed 
duty  charged  to  affiliated  importers, 
they  must  do  so  no  later  than  15  days 
after  publication  of  these  preliminary 
results.  This  information  would  be 
considered  by  the  Department  if  we 
determine  in  our  final  results  that  there 
are  dumping  margins  on  certain  U.S. 
sales. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/exporter 


Fat>iique  de  Per  de  Charteroi 


Period 
of  review 


8/1/95-7/31/96 


Margin 
(percent) 


022 
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Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication  of  this  notice.  The 
De{>artnient  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Cash  Deposit 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  cut-to-length 
carbon  steel  plate  form  Belgium  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  exporters  not  covered  in  this  review, 
but  covered  in  the  LTFV  investigation, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published 
horn  the  LTFV  investigation;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  6.84 
percent,  the  "all  others"  rate  made 
effective  by  the  LTFV  investigation. 
These  deposit  requirements,  when 
imposed,  shall  remain  if  effect  until 
publication  of  the  final  results  of  (he 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  §  1675(a)(1))  and 
19  CFR  §  353.22. 

Dated:  September  2. 1997. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  97-24278  Filed  9-12-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-820] 

Ferrosilicon  From  Brazil:  Extension  of 
Time  Limits  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  of  antidumping  duty 
administrative  review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  ferrosilicon 
from  Brazil,  covering  the  period  March 
1, 1996  through  February  28.  1997. 
EFFECTIVE  DATE:  September  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Sal 
Tauhidi  or  Irene  Darzenta,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th  & 
Constitution  Avenue,  NW.  Washington, 
DC  20230;  telephone:  (202)  482-4851  or 
(202) 482-6320. 

SUPPLEMENTARY  INFORMATION:  On  April 
24,  1997,  the  Department  initiated  the 
administrative  review  of  the 
antidumping  duty  order  on  ferrosilion 
fi-om  Brazil.  The  current  time  limits  are 
December  1, 1997  for  the  prefiminary 
results  and  April  2, 1998  for  the  final 
results.  Because  it  is  not  practicable  to 
complete  this  review  within  the  original 
time  limits  as  mandated  by  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930  (as 
amended  by  the  Uruguay  Round 
Agreements  Act),  the  Department  is 
extending  the  time  limits  for  the 
preliminary  results  to  January  12, 1997. 
(See  Memorandum  to  Robert  S.  LaRussa, 
Postponement  of  Preliminary  Results  of 
the  Administrative  Review  on 
Ferrosilicon  from  Brazil,  September  2, 
1997.)  Accordingly,  we  will  issue  the 
final  results  within  120  days  fi^m  the 
date  of  publication  of  the  preliminary 
results. 


These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Act. 

Date4:  September  8.  1997. 
JefiFrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
(PR  Doc.  97-24277  Filed  9-12-97;  8:45  am) 

WLUNQ  COOE  361»-0»-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-970-848] 

Notice  of  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Repulillc  of  China 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce 

EFFECTIVE  DATE:  (September  15, 1997.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer,  Rebecca  Trainor,  or 
Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone: 
(202)  482-0780.  (202)  482-0666,  or 
(202)  482-3020,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations  as 
codified  at  19  CFR  Part  353  (April  1, 
1997). 

Case  History  and  Amendment  of  the 
Final  Determination 

On  August  1, 1997,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (62  FR  41347) 
the  final  determination  of  its  sales-at- 
less-than- fair-value  (LTFV)  investigation 
of  freshwater  crawfish  tail  meat 
(crawfish  tail  meat)  from  the  People's 
Republic  of  China  (PRC).  The 
investigation  covered  the  period  March 
1, 1996  through  August  31, 1996.  We  are 
amending  the  final  determination  to 
correct  ministerial  errors  made  in  the 
list  of  exporters  receiving  weighted- 
average  dumping  margins.  In  the  final 
determination,  we  inadvertently 
included  Anhui  Cereals.  Oils  and 
Foodstuffs  Import  and  Export 
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Corporation  (Anhui)  in  the  list  of 
exporters  receiving  weighted-average 
dumping  margins.  In  the  investigation 
we  had  determined  that  Anhui  had  no 
shipments  of  subject  merchandise 
during  the  POI,  and  therefore  should 
receive  the  China- Wide  rate.  In 
addition,  in  the  final  determination,  we 
inadvertently  excluded  Huaiyin  Ningtai 
Fisheries  Co.,  Ltd.  (Huayin  Ningtai) 
bom  the  list  of  exportera  receiving 
weighted-average  dumping  margins, 
even  though  Huayin  Ningtai  had 
participated  in  this  proceeding  and  is 
entitled  to  the  rate  for  participating, 
non-selected  respondents.  The  corrected 
list  of  manufacturera/exportera  receiving 
weighted-average  dim:iping  margins  is  in 
the  "Antidumping  Duty  Order"  section 
below.  We  are  publishing  this 
amendment  to  the  final  determination 
in  accordance  with  19  CFR  353.28(c). 

Sf»pe  of  the  Order 

The  product  covered  by  this 
investigation  and  order  is  freshwater 
crawfish  tail  meat,  in  all  its  forms 
(whether  washed  or  with  fiat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  fix>zen,  ft«sh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the 
investigation  and  order  are  live  crawfish 
and  other  whole  crawfish,  whether 
boiled,  frtnsen,  fr-esh,  or  chilled.  Also 
excluded  are  saltwater  crawfish  of  any 
type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbera  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidompiiig  Duty  Order 

On  September  8,  1997,  in  accordance 
writh  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  crawfish  tail  meat  from  the 
PRC,  pursuant  to  section  735(b)(1)(A)  of 
the  Act  Therefore,  in  accordance  with 
section  736(a)(1)  of  the  Act,  the 
Department  will  direct  the  United  States 
Customs  Service  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  of  the 
merchandise  for  all  relevant  entries  of 
crawfish  tail  meat  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  crawfish  tail 
meat  bom  the  PRC  entered,  or 


withdrawn  from  warehouse,  for 
consvmiption  on  or  after  March  26, 
1997.  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (62  FR 
14392).  ^ 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise.  The  "China-wide"  rate 
applies  to  all  exportera  of  crawfish  tail 
meat  not  sp>ecifically  listed  below. 

The  ad  valorem  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/producer/exporter 


China  Evertxight  Trading  Com- 
pany  

Binzhou  Prsiecture  Foodstuffs  Im- 
port &  Export  Corp. ^ 

IHuaiyin  Foreign  Trade  Corp 

Yandieng  foreign  Trade  Corp 

Jiangsu  Cereals,  Oils  &  Food- 
stuffs Import  &  Export  Corp 

Yancheng  Baokxig  Aquatic  Foods 
Co..  Ltd 

Huaiyin  Ningtai  Fisheries  Co.,  Lid. 

Nantong  Deiu  Aquatic  Food  Ca. 


Chma-wide  Rate 


Weiglrt- 
avera^e 
margm 
percent- 
age 


156.77 

119.39 

91.50 

108.05 

M22.92 

M22.92 
M22.92 

M22.92 
201.63 


^  Rate  is  tiased  on  the  weighted-average  of 
calculated  rates  that  are  not  zero  or  t>ased  tm 
facts  available. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
crawfish  tail  meat  bom  the  PRC, 
purauant  to  section  736(a)  of  the  Act 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Conunerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
ordera  currently  in  effect 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  September  10, 1997. 
JeBnj  P.  Biakw, 

Acting  Asastant  Secretary  for  Import 
Administration . 

[FR  Doc.  97-24465  FUed  9-12-97:  8:45  ami 
BILUNQ  CODE  3S19-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  970910230-7230-01] 

Cooperathw  Agreement  Program  for 
American  Business  Centers  in  RiMsia 
and  the  New  Independent  States 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Intemati«nal  Trade 
Administration  (ITA)  is  soliciting 
competitive  applications  to  establish 
and  operate  American  Business  Centers 
(ABCs)in  five  Russian  cities  for  a  two  (2) 
year  multi-year  award  period.  ABCs  vrtll 
encourage  the  export  of  U.S.  goods  and 
services  and  stimulate  trade  and 
investment  in  Russia's  regions.  Funds  to 
support  new  ABC  Awards  are  not 
currently  available.  All  awards  resulting 
fit>m  this  announcement  are  contingent 
upon  the  availability  of  appropriated 
funds. 

ABCs  will  provide,  on  a  user  fee  basis, 
a  broad  range  of  business  development 
and  facilitation  services  to  United  States 
companies  in  Russia's  regions.  Services 
provided  by  the  ABCs  will  be  designed 
to  encourage  more  U.S.  firms  to  explore 
opport\mities  for  trade  and  investment 
in  Russia's  regions  and  to  help  them 
conduct  business  there  more  effectively. 
The  core  services  to  be  provided  by  the 
ABCs  include:  International  telephone, 
fax,  and  data  transmission;  temporary 
office  space;  space  for  meetings,  small 
seminare,  and  small  product  exhibitions 
or  demonstrations;  secretarial  support 
(e.g.  word  processing,  typing,  message 
taldng);  translator/inteipretera; 
photocopying;  maii^et  research; 
coimseling  on  local  business  conditions: 
and  arranging  appointments  with 
Russian  business  contacts.  The  Centers 
also  will  work  closely  with  Russian 
businesses  to  help  them  become  more 
attractive  trading  partnera;  identify  and 
report  obstecles  to  trade  and  investment; 
and  serve  as  a  link  between  financial 
institutions,  U.S.  companies,  and 
Russian  enterprises. 

In  addition  to  these  core  services, 
ABCs  will  support  U.S.  Goverrunent 
activities  under  the  Regional  Investment 
Initiative  (RU).  This  vtrill  include 
providing,  at  cost,  support  for  the 
activities  pf  the  RII  coordinatora.  Such 
support  may  include  office  space, 
computera,  telecommunications 
equipment  and  secretarial  and 
translation  services. 

Projects  supported  under  the  terms  of 
this  notice  will  establish  and  operate  an 
ABC  in  no  less  than  one  of  the  following 
Russian  cities:  Khabarovsk,  Nizhny 
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Novgorod,  Novosibirsk,  Yekaterinburg, 
and  Yuzhno-Sakhalinsk. 
DATES:  ITA  will  accept  only  those 
applications  which  are  received  at  the 
U.S.  Department  of  Commerce.  Room 
1235.  HCHB,  no  later  than  3:00  pm 
E.S.T.  October  15,  1997.  Late 
applications  will  not  be  accepted  and 
will  not  be  considered.  On  September 
19.  1997  competitive  application  kits 
are  available  from  the  Department  of 
Commerce. 

ADDRESSES:  To  q^tain  a  copy  of  the 
application  kit.  please  send  a  written 
request  with  a  self-addressed  mail  label 
to:  Russia-NlS  Program  Office.  U.S.  k 
Foreign  Commercial  Service.  Room 
1235.  HCHB,  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
Requests  for  application  kits  also  may 
be  faxed  to  202-482-2456.  Only  one 
application  kit  will  be  provided  to  each 
organization  requesting  it.  but  the  kit 
may  be  reproduced  by  the  requester.  All 
forms  necessary  to  submit  an 
application  will  be  included  in  the 
application  kit.  Completed  applications 
should  be  returned  to  the  same  address. 
Applicants  must  submit  a  signed 
original  and  two  copies  of  the 
application  and  supporting  materials.  It 
is  anticipated  that  it  will  take  ten  weeks 
after  the  deadline  for  receipt  of      » 
applications  to  process  applications  and 
make  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  wishing  further  information 
should  contact  Ms.  E.  Vivian 
Spathopoulos,  Deputy  Director,  Russia- 
NlS  Program  Office,  U.S.  &  Foreign 
Commercial  Service,  U.S.  Department  of 
Conmierce.  room  1235,  HCHB, 
Washington.  D.C.-20230.  telephone: 
(202)  482-2902.  or  Fax:  (202)  482-2456. 

SUPPLEMENTARY  INFORMATION: 

Program  Authority 

The  American  Business  Center 
program  is  authorized  by  Title  III  of  the 
"Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1992"  or  the 
"FREEDOM  Support  Act".  Public  Law 
102-511.  Funding  for  the  program  is 
provided  by  the  Agency  for 
International  Development  under 
Section  632(a)  of  the  Foreign  Assistance 
Act  of  1961.  as  amended. 

Eligible  Applicants 

United  States  for-profit  firms,  non- 
profit organizations,  non-Federal 
government  agencies,  industry  and  trade 
associations,  and  educational 
institutions  are  eligible  to  apply.  An 
enterprise  which  includes  or  intends  to 
include  participation  of  host  country 
citizens  or  entities  will  be  considered  an 


eligible  applicant  so  long  as  the 
applicant  is  and  will  remain,  throughout 
the  award  period,  controlled  by  citizens 
or  entities  of  the  United  States. 

Funding  Guidelines 

Since  it  is  anticipated  that  ITA  will  be 
involved  in  the  implementation  of  each 
project  for  which  an  award  is  made,  the 
funding  instrument  for  the  program  will 
be  a  cooperative  agreement.  Examples  of 
ITA  involvement  include  but  are  not 
limited  to  the  following:  Supplemental 
marketing  to  promote  the  ABCs, 
guidance  on  eligibility  of  ABC  clients, 
and  coordination  with  other  U.S. 
government  assistance  programs. 

ITA  anticipates  $1  million  will  be 
available  for  the  first  year  of  funding  for 
up  to  five  (5)  multi-year  cooperative 
agreement  awards  during  FY  1998. 
Applicants  will  be  requested  to  submit 
a  work-plan  and  budget  which  cover  a 
one  (1)  year  period  for  a  total  amount  of 
not  more  than  $200,000  in  Federal 
funds.  Applicants  must  supply  at  least 
fifty-percent  (50%)  of  total  project  costs, 
with  the  Federal  portion  of  total  project 
costs  to  be  no  more  than  fifty-percent 
(50%).  A  minimum  of  one  half  (^/i)  of 
the  support  supplied  by  the  applicant 
must  be  in  the  form  of  cash.  The 
remaining  portion  of  the  applicant's 
support  may  consist  of  cash  or  in-kind 
contributions  (good  and  services 
contributed  by  a  third-party). 
Applicants  will  be  requested  to  submit 
a  work-plan  and  budget  for  a  second 
year  of  operation  based  on  the  level  of 
^funding  for  the  first  year  with  the 
understanding  that  funding  levels  may 
or  may  not  be  the  same  as  the  first  year. 

Applicant  receipt  of  future  funding  is 
contingent  upon  the  availability  of 
appropriated  funds,  and  satisfectory 
performance,  and  will  be  at  the  sole 
discretion  of  ITA.  PubUcation  of  this 
notice  does  not  constitute  an  obligation 
by  the  Department  of  Commerce  to  enter 
into  a  cooperative  agreement  with  any 
responding  applicant. 

Eligible  entities  may  propose  the 
establishment  of  one  or  more  ABCs. 
Applicants  must  submit  a  separate 
application  for  each  proposed  ABC. 
Each  ABC  will  be  funded  through  a 
separate  cooperative  agreement.  More 
than  one  cooperative  agreement  may  be 
awarded  to  a  single  entity.  No  more  than 
one  ABC  will  be  funded  in  any  given 
Russian  city. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
under  the  program  will  be  based  on  the 
following  evaluation  criteria: 

(1)  Quality  of  Work  Plan:  core 
commercial  activities,  marketing 
strategy,  management/staffing. 


cooperation  with  ITA  and  outreach 
programs  to  NIS  firms; 

(2)  Qualifications  of  Applicant: 
financial  history,  personnel's  experience 
in  region  and  in  delivering  commercial 
products/ services; 

(3)  Market  Knowledge  of  Locations: 
applicant's  demonstrated  familiarity 
with  the  market  conditions  in  the 
proposed  city  and/or  region; 

(4)  Project  Timetable:  ability  of 
applicant  to  complete  major  stages  in 
the  scope  of  work  quickly,  particularly 
bringing  an  ABC  into  the  fully- 
operational  stage; 

(5)  U.S.  Small  Business  Utilityr 
accessibility  of  services  to  small  firms 
and  reasonableness  of  fees; 

(6)  Cost-Effectiveness:  reasonableness, 
allowability  and  allocability  of  costs. 

For  purpose  of  evaluation  of  the 
applications,  the  above  criteria  will  be 
weighted  as  follows:  Criterion  (1)  will 
be  worth  a  maximum  of  30  (thirty) 
percent;  criterion  (2)  will  be  worth  a 
maximum  of  30  (thirty)  percent; 
criterion  (3)  will  be  worth  a  maximum 
of  20  (twenty)  percent;  criterion  (4)  will 
be  worth  a  maximum  of  10  (ten) 
percent;  criterion  (5)  and  (6)  will  be 
worth  a  maximum  of  5  (five)  percent 
each. 

Selection  Procedure 

Each  application  will  be  evaluated  by 
a  panel  of  at  least  three  independent 
ITA  reviewers  qualified  to  evaluate 
applications  submitted  under  the 
program.  Applications  will  be  evaluated 
on  a  competitive  basis  in  accordance 
with  the  evaluation  criteria  set  forth 
above.  Awards  will  be  based  on  highest 
total  accumulated  score  and  geographic 
locaticni. 

Notifications 

All  applicants  are  advised  of  the 
following: 

(1)  Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

(2)  If  applicants  incur  any  cost  prior 
to  an  award  being  made,  they  do  so 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Federal  Government. 
Not  withstanding  any  verbal  assurance 
that  they  may  receive,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  pre-award  costs. 

(3)  If  an  appUcation  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 
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(4)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  debt  until  either: 

a.  The  delinquent  account  is  paid  in 
ftiU. 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(5)  All  primary  applicants  must 
submit  a  completed  Form  CD-511. 
"Certification  Regarding  Debarment. 
Suspension  and  other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying". 
Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Non procurement 
Debarment  and  Susfiension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 

F  "Government  wide  Requirement  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  the  use 
of  appropriated  funds  to  influence 
certain  Federal  contracting  and  financial 
transactions;"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000  and 
loans  and  loan  guarantees  for  more  that 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater".  Any  applicant 
that  has  paid  or  will  pay  for  lobbying 
using  any  funds  must  submit  an  SF-LLL, 
"Disclosure  of  Lobbying  Activities."  as 
required  under  15  CFR  part  28. 
Appendix  B. 

(6)  Recipients  shall  require 
applicants/bidders  for  subgrants. 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transaction  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  the  Department  of 
Commerce  in  accordance  with 
instructions  contained  in  the  award 
document. 

(7)  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 


possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001  and  denial  or  termination  of 
Federal  funding. 

(8)  All  recipients  and  sub-recipients 
are  subject  to  all  applicable  Federal  laws 
and  Federal  Department  of  Commerce 
policies,  regulations,  and  procedures 
applicable  to  Federal  assistance  awards. 
For-profit  organizations  shall  be  subject 
to  OMB  Circular  A-110  and  15  CFR  29a. 

(9)  All  non-profit  and  for-profit 
appUcants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

(10)  Recipients  are  subject  to  the  Fly 
America  Act  (49  USC  sec.  1517  as 
implemented  by  41  CFR  sec.  301-3.6). 

(11)  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  does  not  apply  to  this 
program. 

(12)  Paperwork  Reduction  Act  does 
apply  to  this  program.  This  document 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act, 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  imder  OMB 
Control  Numbers  0348-0043,  0348- 
0044.  0348-0040,  0348-0046.  and  0651- 
0001.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwoiic 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  control  number. 

Dated:  September  11, 1997. 
E.  Vivian  Spathopoulos, 
Deputy  Director.  US6■FCS/Russia-^fIS 
Progmm  Office. 
[PR  Doc.  97-24525  Filed  9-12-97;  8:45  am] 

BILLmO  CODE  3$10-FP-U 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Performance  Review  Board; 
Membership 

The  following  individuals  are  eligible 
to  service  on  the  Performance  Review 
Board  in  accordance  with  the  National 
Telecommimications  and  Information 
Administration  Senior  Executive 
Service  performance  appraisal  system: 
Kathryn  C.  Brown 


Ronald  P.  Hack 

Shirl  G.  Kinney 

Bemadette  McGuire-Rivera 

Richard  D.  Parlow 

Neal  B.  Seitz 

William  F.  Utlaut 

Anthony  J.  Calza, 

Acting  Executive  Secretary,  National 

Telecommunications  and  Information 

Administration,  Performance  Review  Board. 

[FR  Doc.  97-24398  Filed  9-12-97;  8:45  am) 

BILUNQ  CODE  3S10-aS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Sillc 
Blend  and  Other  Vegetable  Rber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Macau 

September  9, 1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMEHTTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 


The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
.    for  swing  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
riublished  on  December  17, 1996).  Also 
see  61  FR  68244.  published  on 
December  27. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
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Agreement  on  Textiles  and  Clothing,  but 

are  designed  to  assist  only  in  the 

implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  9. 1997. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20.  1996,  by  the 
Chairman.  Corrmiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1997  and  extends 
through  December  31.  1997. 

Effective  on  September  16, 1997.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing: 


Category 

A(^usted  twelve-montti 
limit' 

Levels  in  Group  1 

225 

4,347.145  square  me- 

ters. 

317 

5,371.627  square  me- 

ters. 

333/334AJ35/833/ 

31 1.940  dozen  of 

834/835. 

wtiich  not  more  than 

139,253  dozen  shall 

t>e  in  Categories 

333/335/833/835. 

336«36 

71,174  dozen. 

338      

364.138  dozen. 

339 

1.519,798  dozen. 

340 

362.144  dozen. 

341  „ 

214.551  dozen. 

342 

99,771  dozen. 

345 

61,494  dozen. 

347/348/847 

828,902  dozen. 

35(y850 

73,935  dozen. 

351/851  

78.843  dozen. 

359-065»-C2  

402,267  kilograwns. 

359-V3  

134.089  kilograms. 
5.988.653  square  me- 

625/626/627/628«29 

ters. 

633/634/635 

621.197  dozen. 

638^39/838 

1.923.178  dozen. 

640 

146.254  dozen. 

641/840 

236.461  dozen. 

642/842 

137,764  dozen. 

645/646  

322.496  dozen. 

647/648  

691.600  dozen. 

659-3*  

147.333  kikjgrams. 

Group  M 

400-469,  as  a  group 

1,664,266  square  me- 

ters equivalent. 

445/446 

90.358  dozen. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025.  6103.49.8034,  6104.62.1020. 
6104.69.8010,  6114.20.0048,  6114.20.0052. 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010,  Category  659-C:  only  HTS 
numbers  6103.23.0055.  6103.43.2020. 
6103.43.2025.  6103.49.2000,  6103.49.8038. 
6104.63.1020,  6104.63.1030,  6104.69  1000, 
6104.69.8014,  6114.30.3044,  6114.30.3064, 
6203.43.2010.  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

3  Category  359-V:  only  HTS  numbers 
6103.19.2030,  6103.19.9030,  6104.12.0040. 
6104.19.8040,  6110.20.1022,  6110.20.1024. 
6110.20.2030,  6110.20.2035.  6110.90.9044, 
6110.90.9046,  6201.92.2010,  6202.92.2020. 
6203.19.1030,  6203.19.9030,  6204.12.0040, 
6204.19.8040,  6211.32.0070  and 
6211.42.0070. 

*  Category  659-S:  only  HTS  numtjers 
6112.31.0010,  6112.31.0(ttO.  6112.41.0010. 
6112.41.0020.  6112.41.0030.  6112.41.0040. 
6211.11.1010.  6211.11.1020.  6211.12.1010 
and  621 1.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.97-24339  Filed  9-12-97;  8:45  am] 

BILLMQ  CODE  361(M>R-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  import  Limit  for 
Certain  Man-Made  Fitier  Textile 
Products  Produced  or  Manufactured  in 
Malaysia 

September  9. 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 

EFFECTIVE  DATE:  September  16, 1997. 

FOB  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
"•(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 


SUPPt-EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 


U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  619  is 
being  increased  for  swing,  carryover, 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17. 1996).  Also 
see  61  FR  58041.  published  on 
November  12, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  ofTextiie 
Agreements 

September  9. 1997. 
Conmiissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4,  1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  hber  textiles  and  textile  products, 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  period 
which  began  on  January  1. 1997  and  extends 
through  December  31,  1997. 

Effective  on  September  16. 1997,  you  are 
directed  to  increase  the  limit  for  Category  619 
to  5.576.362  square  meters',  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-24338  Filed  9-12-97;  8:45  ami 

BILUNG  COO€  3S10-OR-F 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1996. 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmmal  No.  97-33] 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOB  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAA/COMPT/CPD.  (703)  604- 
6575 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-33, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  September  9, 1997. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BHJJNQ  CODE  8000  04  M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 
WASHINGTON,  OC  20301-2800 


03  SEP  1997 


In  reply  refer  to: 
1-51077/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-33,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Egypt  for 
defense  articles  and  services  estimated  to  cost  $100  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

Sincerely, 


/HWV 


C^CIK  I- 


MICHAEL  S.  DAVISON,  JR- 

UELTt.NANT  GENERAL,  USA 

DIRECTOR 


Same  Itr  to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-33 


Notice  of  Proposed  Issuance  of  Letter,  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


(iii) 


(iv) 
(V) 

(vi) 

(vii) 


Prospective  Purchaser:   Egypt 
Total  Estimated  Value: 


Major  Defense  Equipment* 

Other 

TOTAL 


$  0  million 
$  100  million 
$  100  million 


Description  of  Articles  or  Services  Offered: 
Medical  equipment,  medical  furnishings,  training  and 
other  related  elements  of  logistics  support  to  fully 
furbish  and  support  a  650  bed  International  Medical 
Center  in  Egypt  which  will  be  independently  funded  and 
constructed  by  the  Government  of  Egypt. 

Military  Department;   Army  (HAW) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   none 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
none 

Date  Report  Delivered  to  Congress:  QQ  SFP  1QQ7 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Egypt  -  Medical  Equipment 

The  Government  of  Egypt  (GOE)  has  requested  the  purchase  of 
medical  equipment,  medical  furnishings,  training  and  other 
related  elements  of  logistics  support  to  fully  furbish  and 
support  a  650  bed  International  Medical  Center  in  Egypt  which 
will  be  independently  funded  and  constructed  by  GOE.   The 
estimated  cost  is  $100  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the  medical 
services  provided  to  the  military  forces  of  a  friendly  country 
which  has  been  and  continues  to  be  an  important  force  for 
political  stability  and  economic  progress  in  the  Middle  East. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 


The  principal  contractors  are  undetermined  at  this  time, 
are  no  offset  agreements  proposed  to  be  entered  into  in 
connection  with  this  potential  sale. 


There 


The  number  of  U.S.  Government  personnel  and  contractor 
representatives  required  in-country  to  support  the  program  will 
be  determined  in  joint  negotiations  as  the  program  proceeds 
through  the  development,  production  and  equipment  installation 
phases. 


There  will  be  no  adverse  impact  on  U.S, 
result  of  this  sale. 


defense  readiness  as  a 


(FR  Doc.  97-24286  Filed  9-12-97;  8:45  am) 

BILLING  COOE  5000-04-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
rrransmittal  No.  07-36] 
36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  E)efense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36flD)(l)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
I.  Hurd.  DSAA/COMPT/CPD,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  97-36, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  September  9. 1997. 

LM.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLMQ  COOE  5000 -(M^l 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


03  SEP  1997 


In  reply  refer  to; 
1-51074/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-36,  concerning  the  Department  of  the  Air 
Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  . 
Korea  for  defense  articles  and  services  estimated  to  cost  $3.0 
billion.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media. 


Sincerely, 


,^l\t\^a\i'i 


MICHAEL  S.  DAVISON,  JR. 

UELTENANT  GENERAL,  USA 

DIRECTOR 


Attachments   Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-36 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser:   Korea 
(ii)    Total  Estimated  Value: 


Major  Defense  Equipment* 

Other 

TOTAL 


$2.7  billion 
$0.3  billion 
$3.0  billion 


(iii) 


(iv) 

(V) 

(vi). 


Description  of  Articles  or  Services  Offered: 
Four  E-7  67  Airborne  Warning  and  Control  Systems 
(AWACS),  spare  and  repair  parts,  support  equipment, 
publications  and  technical  documentation,  personnel 
training  and  training  equipment,  U.S.  government  and 
contractor  technical  and  logistics  personnel  services, 
logistics  support  and  other  related  program  elements 
to  ensure  complete  AWACS  program  supportability. 

Military  Department:   Air  Force  (SIP) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 


to  be  Paid 


none 


Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:   03  SEP  1997 


*   as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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. POLICY  JUSTIFICATION 

Korea  -  E-767  Airborne  Warning  and  Control  Systems 

The  Government  of  Korea  has  requested  the  purchase  of  four 
E-767  Airborne  Warning  and  Control  Systems  (AWACS) ,  spare  and 
repair  parts,  support  equipment,  publications  and  technical 
documentation,  personnel  training  and  training  equipment,  U.S. 
government  and  contractor  technical  and  logistics  personnel 
services,  logistics  support  and  other  related  program  elements 
to  ensure  complete  AWACS  program  supportability .   The  estimated 
cost  is  $3.0  billion. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic 
progress  in  Northeast  Asia. 

These  AWACS  will  supplement  their  air/maritime  defense  forces 
and  Korea  will  have  no  difficulty  absorbing  these  aircraft  into 
its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Boeing  Company,  Seattle, 
Washington.  One  or  more  proposed  offset  agreements  may  be 
related  to  this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  two 
U.S.  government  personnel  and  up  to  12  contractor 
representatives  to  Korea  for  periods  ranging  from  one  year  to 
two  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


(FR  Doc.  97-24287  Filed  9-12-97;  8:45  am] 
aiujNQ  oooE  soeo-o«-c 
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OEPARTMEffT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  97-37] 
36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  J.  Hurd.  DSAA/COMPT/CPD.  (703) 
604-6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  97-37, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  Septemlier  9, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNO  CODE  SO0O-O4-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


01^  SEP  1997 


In  reply  refer  to: 
1-51106/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives  "    '  * 

Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-37  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Army's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in 
the  United  States  for  defense  articles  and  services  estimated 
to  cost  $172  million.   Soon  after  this  letter  is  delivered  to 
your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

^  Sincerely, 


MICHAEL  S.  DAVISON,  JR. 

UEl^TENANT  GENERAL,  USA 

DIRECTOR 


Same  Itr  to; 


Attachments 

Separate  Cover: 
Classified  Annex 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Anned  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-37 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:   Taipei  Economic  and  Cultural 
Representative  Office  (TECRO)  in  the  Untied  States 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  167  million 
$  5  million 
$  172  million 


(iii) 


(iv) 

(v) 

(vi) 


Description  of  Articles  or  Services  Offered: 
Thirteen  OH-58D  Kiowa  Warrior  Armed  Scout  helicopters 
with  mast  mounted,  sight  subsystems,  13  T703-AD-700 
helicopter  engines,  13  HELLFIRE  launchers.  Hydra  70 
rockets  and  rocket  launchers,  ammunition,  spare  and 
repair  parts,  support  equipment,  personnel  training  and 
training  equipment,  technical  data  and  publications, 
U.S.  Government  and  contractor  engineering,  technical 
and  logistics  support  services,  and  other  related 
elements  of  logistics  to  provide  full  program  support. 

« 

Military  Department:  Army  (JAL,  Amendment  8;  YQV, 
Amendment  5;  and  ODE) 


Sales  Commission,  Fee,  etc., 
be  Paid:   none 


Paid,  Offered,  or  Agreed  to 


Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover 


(vii)    Date  Report  Delivered  to  Congress:  AQ  SEP  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in  the 
United  States  -  OH-58D  Kiowa  Warrior  Armed  Scout  Helicopters 

The  Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in 
the  United  States  has  requested  the  purchase  of  13  OH-58D  Kiowa 
Warrior  Armed  Scout  helicopters  with  mast  mounted  sight 
subsystems,  13  T703-AD-700  helicopter  engines,  13  HELLFIRE 
launchers.  Hydra  70  rockets  and  rocket  launchers,  ammunition, 
spare  and  repair  parts,  support  equipment,  personnel  training  and 
training  equipment,  technical  data  and  publications,  U.S. 
Government  and  contractor  engineering,  technical  and  logistics 
support  services,  and  other  related  elements  of  logistics  to 
provide  full  program  support.   The  estimated  cost  is  $172 
million. 

This  sale  is  consistent  with  United  States  law  and  policy,  as 
expressed  in  Public  Law  96-8. 

The  recipient  will  use  these  helicopters  to  maintain  and  further 
upgrade  its  air-to-surface  defensive  capability.   The  recipient, 
which  already  has  these  helicopters  in  its  inventory,  will  have 
no  difficulty  absorbing  these  helicopters 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 

military  balance  in  the  region. 

The  prime  contractor  will  be  Bell  Helicopter  Textron, 
Incorporated,  Fort  Worth,  Texas.   There  are  no  offset  agreements 
proposed  to  be  entered  into  in  connection  with  this  potential 
sale. 

Implementation  of  this  sale  will  require  the  assignment  of  four 
U.S.  Government  Quality  Assurance  Specialists  and  up  to  four 
contractor  representatives  for  one  to  two  weeks  to  support 
delivery  of  the  aircraft.   Additionally,  four  contractor 
representatives  will  be  required  in-country  for  a  period  of  up  to 
three  years  in  support  of  this  program. 


There  will  be  no  adverse  impact  on  U.S 
result  of  this  sale. 


defense  readiness  as  a 


(FR  Doc.  97-24288  Filed  9-12-97;  8:45  am) 

BtLUNO  CODE  8000  (X  C 
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DEPARTMENT  OF  DEFENSE 
Office  of  Xh9  Secretary 
[Transmittal  No.  97-38] 

36<bH1)  Arms  Sales  Notification 

agency:  Department  of  Etefense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/CPD,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-38, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  September  9, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

MLUNQ  COOE  50C0  0»  M' 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHtNQTON.  OC  20301-2600 


«9  SEP  1917 

In  reply  refer  to: 
1-51545/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives  * 

Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-38  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Army's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Kuwait  for  defense  articles  and  services  estimated  to  cost  $800 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 

Sincerely, 


WaWiL- 


MICHAEL  S.  DAVISON,  JR. 

UEUTEN.\NT  GENERAL,  USA 

DIRECTOR 


Attachments 

Separate  Cover: 
Classified  Annex 


Same  Itr  to; 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-38 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser;   Kuwait 


(iii) 


(iv) 

(V) 

(vi) 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


§  440  million 
$  360  million 
$  800  million 


Description  of  Articles  or  Services  Offered; 
Sixteen  AH-64D  APACHE  attacJc  helicopters,  384  HELLFIRE 
missiles  (including  24  training  and  50  dunony  missiles), 
two  spare  HELLFIRE  launchers,  four  spare  T-700  GE 
engines,  one  spare  Target  Acquisition  Designation  Sight 
system,  spare  and  repair  parts,  support  equipment,  tools 
and  test  sets,  ammunition,  10,916  Hydra-70  rocJcets, 
chaff.  Integrated  Helmet  and  Display  Sight  System 
(IHADSS),  30mm  cartridges,  electronic  equipment  test 
facility  spares,  publications,  U.S.  maintenance  of 
selective  repairable  material,  personnel  training  and 
training  equipment.  Quality  Assurance  Team  (QAT)  and 
Technical  Assistance  Fielding  Team  (TAFT) ,  U.S. 
Government  and  contractor  engineering  and  technical 
services,  facility  design  and  construction  and  other 
related  elements  of  logistics  support. 

Military  Department:   Army  (JBC) 

Sales  Commission-,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid:   none  " 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover. 


(vii)    Date  Report  Delivered  to  Congress; 


'■'A  ^r-  ;jj 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Kuwait  -  AH-64D  APACHE  Attack  Helicopters 

The  Government  of  Kuwait  has  requested  the  purchase  of  16  AH-64D 
APACHE  attack  helicopters,  384  HELLFIRE  missiles  (including  24 
training  and  50  dummy  missiles),  two  spare  HELLFIRE  launchers, 
four  spare  T-700  GE  engines,  one  spare  Target  Acquisition 
Designation  Sight  system,  spare  and  repair  parts,  support 
equipment,  tools  and  test  sets,  ammunition,  10,916  Hydra-70 
rockets,  chaff.  Integrated  Helmet  and  Display  Sight  System 
(IHADSS),  30mm  cartridges,  electronic  equipment  test  facility 
spares,  publications,  U.S.  maintenance  of  selective  repairable 
material,  personnel  training  and  training  equipment.  Quality 
Assurance  Team  (QAT)  and  Technical  Assistance  Fielding  Team 
(TAFT) ,  U.S.  Government  and  contractor  engineering  and  technical 
services,  facility  design  and  construction  and  other  related 
elements  of  logistics  support.   The  estimated  cost  is  $800 
million. 


This  sale  is  consistent  with  the  stated  U.S.  policy  of  assisting 
friendly  nations  to  provide  for  their  own  defense  by  allowing  the 
transfer  of  reasonable  amounts  of  defense  articles  and  services. 

This  sale  will  enable  Kuwait  to  upgrade  its  anti-armor  day/night 
missile  capability,  provide  for  the  defense  of  vital 
installations  and  provide  close  air  support  for  the  military 
ground  forces.   Kuwait  will  have  no  difficulty  absorbing  these 
helicopters  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balance  in  the  region. 

The  principal  contractors  are:   McDonnell  Douglas  Helicopter 
Systems,  Mesa,  Arizona;  Lockheed  Martin  Electronics  and  Missiles, 
Orlando,  Florida;  Lockheed  Martin  Federal  Systems,  Incorporated, 
Owego,  New  York;  and  General  Electric,  Lynn,  Massachusetts.   One 
or  more  proposed  offset  agreements  may  be  related  to  this 
proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment 
in-country  of  six  U.S.  Government  Quality  Assurance  Team 
personnel  for  a  period  up  to  12  weeks  and  an  eight  person 
Technical  Assistance  Fielding  Team  for  a  period  up  to  two  years. 
If  a  maintenance  contract  is  part  of  this  program,  a  large 
contingency  of  U.S.  personnel  and  contractor  representatives 
would  be  required  in-country  for  up  to  two  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


(FR  Doc.  97-24289  Filed  9-12-97;  8:45  am] 

MLUNQOOOC  MOO  0«  C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transnitttal  No.  97-39] 

36{b)(1 )  Arms  Sales  Notification 

AQENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  E)efense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/CPD.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  97-39, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  September  9, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

hm  I  mo  cQOE  minn  im  m 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


0  3  SEP  1997 


In  reply  refer  to; 
1-51546/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-39,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Egypt  for 
defense  articles  and  services  estimated  to  cost  $32  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

Sincerely, 


MICHAEL  S.  DAVISON.  JR. 

UEUTENANTGENEIL\L.  USA 

DIRECTOR 


Same  Itr  to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security- 
Senate  Committee  on  Armed  Services 
House  Committee  on  ^propriations 
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Transmittal  No.  97-39 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arras  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser;   Egypt 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  25  million 
$  7  million 
$  32  million 


(iii)    Description  of  Articles  or  Services  Offered: 

Eighty-four  MK-46  torpedoes  with  containers,  MK-85 
exercise  heads  and  short  fuel  tanks,  torpedo  warheads, 
surface  ship  and  helicopter  launch  accessories, 
training  torpedoes,  personnel  training,  supply 
support,  training,  spare  and  repair  parts, 
publications  and  technical  data,  engineering  technical 
services,  support  and  test  equipment,  and  other 
related  elements  of  logistics  support. 

(iv)    Military  Department:   Navy  (ABU) 

(v)    Sales  Conanission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   none 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 

Article  or  Defense  Services  Proposed  to  be  Sold;   See 
Annex  attached. 

(vii)   Date  Report  Delivered  to  Congress:,  03  SEP  1997 


as  defined  in  Section  47 (6) -of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Egypt  -  MK-46  Torpedoes 

The  Government  of  Egypt  has  requested  the  purchase  of  84  MK-46 
torpedoes  with  containers,  MK-85  exercise  heads  and  short  fuel 
tanks,  torpedo  warheads,  surface  ship  and  helicopter  launch 
acces'sories,  training  torpedoes,  personnel  training,  supply 
support,  training,  spare  and  repair  parts,  publications  and 
technical  data,  engineering  technical  services,  support  and 
test  equipment,  and  other  related  elements  of  logistics 
support.   The  estimated  cost  is  $32  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic 
progress  in  the  Middle  East. 

Egypt  will  use  these  torpedoes  on  their  U.S. -origin  PERRY  class 
frigates  and  their  SH-2G  anti-submarine  warfare  (ASW) 
helicopters,  also  of  U.S. -origin.   These  torpedoes  will  upgrade 
current  ASW  capabilities  by  introducing  state-of-the-art 
torpedo  technology.   This  will  enable  the  Egyptian  Navy  to 
provide  for  the  security  of  the  Suez  Canal  and  its  shipping 
lanes  in  the  Mediterranean  Sea.   Egypt,  which  already  has 
torpedoes  in  its  inventory,  will  have  no  difficulty  absorbing 
these  additional  torpedoes. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  for  the  MK-46  torpedoes  will  be  Alliant 
Techsystems  Incorporated,  Hopkins,  Minnesota.   There  are  no 
offset  agreements  proposed  to  be  entered  into  in  connection 
with  this  potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of 
any  additional  U.S.  Government  personnel  or  contractor 
representatives  to  Egypt. 


There  will  be  no  adverse  impact  on  U.S 
result  of  this  sale. 


defense  readiness  as  a 
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Transmittal  No.  97-39 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)   Sensitivity  of  Technology; 

1.  The  MK-46  MOD  5A(SW)  torpedo  has  the  following 
confidential  components,  including  applicable  technical  and 
equipment  documentation  and  manuals; 

a.  Transducer 

b.  Transmitter 

c.  Receiver 

d.  Control  Group 

e.  Exploder 

2.  The  loss  of  this  classified  information  to  a 
technologically  advanced  or  competent  adversary  could  result  in 
the  development  of  countermeasures  or . equivalent  systems  which 
could  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  97-24290  Filed  9-12-97;  8:45  am) 

BILUNQ  CODE  SOMMM-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary         - 
Transmittal  No.  97-40) 
36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hard.  DSAA/COMPT/CPD,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  97-40, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  September  9. 1997.    « 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BHJJNQ  OOOe  8000  04  M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301*2800 


•  3  SEP  1997 


In  reply  refer  to: 
I -5 154  8 /.97 


Honorable  Newt  Gingrich     * 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker:  • 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-40,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
defense  articles  and  services  estimated  to  cost  $51 
Soon  after  this  letter  is  delivered  to  your  office, 
notify  the  news  media. 


Egypt  for 
million, 
we  plan  to 


Sincerely, 


MICHAEL  S.  DAVISON,  JR. 

UEUTBNAl^  GENERAL,  USA 

DIRECTOR 


Attachments 


Same  Itr  to; 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 
(ii) 


(iii) 


(iv) 
(v) 

(vi) 


Transmittal  No.  97-40 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36 (b) (1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser: 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


Egypt 


$  46  million 
$  5  million 
$  51  million 


Description  of  Articles  or  Services  Offered; 
Thirty-two  AGM-84G  (Block  IG)  HARPOON  missiles  with 
containers,  personnel  training  and  training  equipment, 
spare  and  repair  parts,  support*  equipment,  publications, 
U.S.  Government  and  contractor  technical  assistance  and 
other  related  elements  of  logistics  support.   The  B16ck 
IG  is  the  only  missile  in  production  at  this  time. 

Military  Department:   Navy  (ABW) 


Sales  Commission,  Fee,  etc..  Paid,  Offered, 

or  Agreed  to 

be  Paid:   none 

Sensitivity  of  Technology  Contained  in  the 

Defense 

Article  or  Defense  Services  Proposed  to  be 

Sold: 

See  Annex  attached 


(vii)    Date  Report  Delivered  to  Congress;   QQ  CCp  ^007 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Egypt  -  HARPOON  Missiles 

The  Government  of  Egypt  has  requested  the  purchase  of  32 
AGM-84G  (Block  IG)  HARPOON  missiles  with  containers,  personnel 
training  and  training  equipment,  spare  and  repair  parts, 
support  equipment,  publications,  U.S.  Government  and  contractor 
technical  assistance  and  other  related  elements  of  logistics 
support.   The  Block  IG  is  the  only  missile  in  production  at 
this  time.   The  estimated  cost  is  $51  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic 
progress  in  the  Middle  East. 

The  Egyptian  Air  Force  intends  to  purchase  the  HARPOON  missiles 
to  be  used  as  part  of  the  main  armament  of  their  F-16  aircraft. 
Egypt,  which  already  has  HARPOON  missiles  in  its  inventory, 
will  have  no  difficulty  absorbing  these  additional  missiles. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  McDonnell  Douglas  Aerospace,  Saint 
Louis,  Missouri.  There  are  no  offset  agreements  proposed  to  be 
entered  into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of 
any  additional  U.S.  Government  personnel  or  contractor 
representatives  to  Egypt. 

There  will  be  jio  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal   No.    97-40 

■  '  _  ■  *■ 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
-  .  -"   Pursuant  to  Section  36(b)(1) 
•  •;     of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)   Sensitivity  of  Technology: 

1.  The  AGM-84G  (Block  IG)  HARPOON  missile  contains 
sensitive  technology  and  has  the  following  classified  components, 
including  applicable  technical  and  equipment  documentation  and 
manuals: 

Guidance  Section  Components  -  Confidential 

2.  If  a  technologically  advanced  adversary  were  to  obtain 
knowledge  of  the  specific  hardware  and  software  elements,  the 
information  could  be  used  to  develop  countermeasures  or 
equivalent  systems  which  might  reduce  weapon  system  ef fectiveness- 
or  be  used  in  the  development  of  a  system  with  similar  or 
advanced  capabilities. 

3.  A  determination  has  been  made  that  Egypt  can  provide 
substantially  the  same  degree  of  protection  for  the  sensitive 
technology  being  released  as  the  U.S.  Government.   This  sale  is 
necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[TrenwnHtol  No.  97-41] 

36(b)(1)  Arms  Sales  Notification 

AQENCY:  Department  of  Defense.  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/CPD.  (703) 
604-6575. 

The  foUoMring  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  97-41, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  SeptemlMr  9, 1997. 
L.M.  Bynom, 

Ahemate  OSD  Federal  Register  Liaison 
Ofjpcer,  Department  of  Defense. 
MLUNQ  OOOE 


-■^ 


(FR  Doc.  97-24291  Filed  9-12-97;  8:45  am) 

BOJJNOOOOC  iOOO  <M  C 


# 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHIf4GTON.  OC  20301 -ZaOO 


03  SEP  1997 


In  reply  refer  to; 
1-51552/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-42,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
defense  articles  and  services  estimated  to  cost  $45 
Soon  after  this  letter  is  delivered  to  your  office, 
notify  the  news  media. 


Korea  for 
million, 
we  plan  to 


Sincerely, 


ll\(Nc' 


W.VV1 


MfCHAEL  S.  DAVISON.  JR. 

UEUTENANT  GENERAL.  1 3A 

DIRECTOR 


Same   Itr   to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


Federal  Register  /  Vol.  62.  No.  178  /  Monday,  September  15,  1997  /  Notices 


48251 


(i) 

(ii) 


111) 


(iv) 

(V) 

(vi) 


Transmittal  No.  97-42 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser; 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


Korea 


$  35  million 
$  10  million 
$  45  million 


Description  of  Articles  or  Services  Offered; 
Two  hundred  STINGER  RMP  missiles  less  reprogrammable 
modules  (STINGER  RMP  (-) ) ,  48  fly-to-buy  .STINGER 
missiles,  40  weapon  rounds,  40  gripstock  control  group 
guided  missile  launchers.  Interrogator  Friend  or  Foe, 
STINGER  Night  Sight,  support  equipment,  spare  and 
repair  parts,  publications  and  technical  data, 
personnel  training  and  training  equipment,  U.S. 
Government  and  contractor  engineering  and  logistics 
personnel  services,  U.S.  Government  Quality  Assurance 
Teams  (QAT) ,  and  other  related  elements  of  logistics 
support. 

Military  Department;   Army  (JBB,  Amendment  1;  YRS, 
Amendment  1;  and  BR J,  Amendment  1) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   none 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  attached 


(vii)    Date  Report  Delivered  to  Congress;  Q3  Jfp  |QQ7 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


48252 


Federal  Register  /  Vol.  62.  No.  178  /  Monday.  September  15,  1997  /  Notices 


POLICY  JUSTIFICATION 


Korea  -  STINGER-RMP  Missile  System 

The  Government  of  Korea  has  requested  the  purchase  of  200 
STINGER  RMP  missiles  less  reprogrammable  modules  (STINGER 
RMP  (-)),  48  fly-to-buy  STINGER  missiles,  40  weapon  rounds, 
40  gripstock  control  group  guided  missile  launchers. 
Interrogator  Friend  or  Foe,  STINGER  Night  Sight,  support 
equipment,  spare  and  repair  parts,  publications  and  technical 
data,  personnel  training  and  training  equipment,  U.S. 
Government  and  contractor  engineering  and  logistics  personnel 
services,  U.S.  Government  Quality  Assurance  Teams  (QAT) ,  and 
other  related  elements  of  logistics  support.   The  estimated 
cost  is  $45  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  and  continues  to 
be  an  important  force  for  political  stability  and  economic 
progress  in  the  Northeast  Asia. 

This  sale  will  enable  the  Korean  Air  Force  and  Korean  Navy  to 
develop  defensive  capabilities  to  protect  from  unwarranted 
aggression  from  the  air  as  well  as  enhance  its  interoperability 
with  U.S.  forces.   Korea  will  have  no  difficulty  absorbing 
these  missiles  into  its  armed  forces. 


The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Hughes  Missile  System  Company, 
Tucson,  Arizona.   One  or  more  proposed  offset  agreements  may  be 
related  to  this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of 
three  U.S.  Government  Quality  Assurance  Teams  to  Korea  for  two 
weeks  to  assist  in  the  delivery  and  deplcjyment  of  the  missiles. 
There  will  be  five  U.S.  Government  personnel  and  two  contractor 
representatives  for  one  week  intervals  twice  annually  to 
participate  in  program  management  and  technical  reviews.   A 
team  of  two  U.S.  Government  personnel  will  be  deployed  for  two 
week  intervals  for  six  training  classes. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 

result  of  this  sale. 
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Transmittal  No.  97-42 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)   Sensitivity  of  Technolocryr 

1.  The  STINGER  RMP  missile  system  less  reprogrammable 
module  (STINGER  RMP  (-) ) ,  gripstock,  hardware,  software  and 
documentation  contain  sensitive  technology  and  are  classified 
Confidential.   The  guidance  section  of  the  missile  and  trackings 
head  trainer  contain  highly  sensitive  technology  and  are 
classified  Confidential.   The  AN/PPX-3B  Identification  Friend  or 
Foe  (IFF)  system,  technical  manuals,  and  specifications  are 
classified  Confidential. 

2.  Missile  system  hardware  and  fire  unit  components 
contain  sensitive/critical  technologies.   STINGER  critical 
technology  is  primarily  in  the  area  of  design  and  production 
know-how  and  not  end-items.   This  sensitive/critical  technology 
is  inherent  in  the  hybrid  microcircuit  assemblies, 
microprocessors,  magnetic  and  amorphous  metals,  purification^ 
firmware,  printed  circuit  boards,  laser  range  finder,  dual 
detector  assembly,  detector  filters,  automatic  text  and 
associated  computer  software,  optical  coatings,  ultraviolet 
sensors,  semi-conductor  detectors,  infrared  band  sensors, 
equipment  operating  instructions,  warhead  components  seeker 
assembly  and  the  Identification  Friend  or  Foe  (IFF)  system. 

3.  Information  on  vulnerability  to  electronic 
countermeasures  and  counter-countermeasures,  system  performance 
capabilities  and  effectiveness,  and  test  data  are  classified  up 
to  Secret. 

4.  Loss  of  this  hardware  and/or  dat:a  could  permit 
development  of  information  leading  to  t;he  exploitation  of 
countermeasures.   Therefore,  if  a  technologically  capable 
adversary  were  to  obtain  these  devices,  the  missile' system  could 
be  compromised  through  reverse  engineering  techniques  which  could 
defeat  the  weapon  systems  effectiveness. 


(FR  Doc.  97-24292  FUed  »-12-97:  8:45  am] 
MLUNQ  CODE  MPO-^i-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  tlw  Secretary 
[Trarammai  No.  97-42] 
36<bM1)  Arm  Salea  Notification 

AGENCY:  Department  of  Defense.  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 


summary:  The  Department  of  Defiense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAA/<X)MPT/CPD.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  97-42, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  September  9, 1997. 

L.M.  BjrmoB, 

AHemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

MLUNQ  COM  M0O-O4-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  2030V2800 


03  SEP  1997 


In  reply  refer  to: 
1-51550/97 


Honorable  Newt  Gingrich  — 

Speaker  of  the  House  of 

Representatives  -♦ 

Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b) (1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-41,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Egypt  for 
defense  articles  and  services  estimated  to  cost  $149  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

Sincerely, 


dOlii 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachmesnts 


Same  Itr  to: 


House  Committee  on  International  Relations- 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  impropriations 
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.   ,  Transmittal  No.  97-41 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
\^.  ^  Pursuant  to  Section  36(b)  (1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser: 

(ii)   Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


Egypt 


$110  million 
$  39  million 
$149  million 


(iii)    Description  of  Articles  or  Services  Offered: 

Four  CH-47D  CHINOOK  helicopters  with  engines,  spare 
and  repair  parts,  support  equipment,  publications  and 
technical  data,  communications  equipment,  maintenance, 
personnel  training  and  training  equipment,  U.S. 
Government  Quality  Assurance  Team,  field  service 
representatives,  contractor  engineering  and  technical 
support  services,  preparation  of  aircraft  for 
shipment,  and  other  related  elements  of  logistics 
support. 

(iv)    Military  Department:   Army  (JBK) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   none 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached 

(vii)    Date  Report  Delivered  to  Congress:  Q3  SEP  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


Federal  Register  /  Vol.  62,  No.  178  /  Monday,  September  15,  1997  /  Notices 


48257 


POLICY  JUSTIFICATION 


Egypt  -  CH-47D  CHINOOK  Helicopters 

The  Government  of  Egypt  has  requested  the  purchase  of  four 
CH-47D  CHINOOK  helicopters  with  engines,  spare  and  repair 
parts,  support  equipment,  publications  and  technical  data, 
communications  equipment,  maintenance,  personnel  training  and 
training  equipment,  U.S.  Government  Quality  Assurance  Team, 
field  service  representatives,  contractor  engineering  and 
technical  support  services,  preparation  of  aircraft  for 
shipment,  and  other  related  elements  of  logistics  support   The 
estimated  cost  is  $149  million. 

This  sale  will  contribute  \o   the  foreign  policy  of  the  United 
States  by  helping  Egypt  to  improve  its  security  whrle  pursuing 
a  just  and  permanent  peace  in  the  region. 

The  Egyptian  Armed  Forces  will  use  these  helicopters  for  troop 
transport  and  logistics  support.   Egypt,  which  already  has 
CHINOOK  helicopters  in  its  inventory,  will  have  no  difficulty 
absorbing  the  additional  helicopters. 

The  isale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Boeing  Helicopter  Company, 
Philadelphia,  Pennsylvania.   There  are  no  offset  agreements 
proposed  to  be  entered,  into  in  connection  with  this  potential 
sale. 

A  U.S.  contractor  field  service  representative  will  be  required 
m  Egypt  for  one  year  and  additional  one  week  for  four  years 
during  the  delivery  of  the  helicopters.   Up  to  eight  U.S. 
Government  Quality  Assurance  Team  will  be  required  for  one 
week. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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"   Transmittal  No.  97-41 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 

(vi)   Sensitivity  of  Technology: 

1.   The  CH-47D  CHINOOK  Helicopter  includes  the  following 
classified  or  sensitive  components: 

a.  Chaff-flare  Dispenser  (M130)  -  a  multi-purpose  system 
which  dispenses  decoys  to  confuse  threat  radars  and  missile  IR 
seekers.   Radar  cross  section  and  frequency  coverage  are  sensitive 
elements.   Hardware  is  Unclassified.   Technical  publications  for 
authorized  maintenance  levels  are  Unclassified.   Aircraft 
optimization  is  the  critical  element;  reverse  engineering  is  not  a 
major  concern. 

b.  Radar  Warning  Receiver  AN/APR-39A(V) 1  -  provides 
warning  of  a  radar  directed  air  defense  threat  to  permit  appropriate 
countermeasures.   Hardware* is  classified  Confidential.   Technical 
manuals  for  the  maintenance  levels  are  classified  Confidential. 
Technical  performance  data  are  classified  Secret.   Aircraft 
optimization  is  the  critical  element.   Reverse  engineering  is  not  a 
major  concern. 

c.  Laser  Detecting  Set  AN/AVR-2  -  is  a  passive  laser 
warning  system  which  receives,  processes  and  displays  threat 
information  result  from  other  aircraft  illuminators,  laser  range 
finders  or  laser  guided  weapons.   Hardware  is  classified 
Confidential.  Reverse  engineering  is  not  a  major  concern. 

d.  Missile  Approach  Detector  AN/ALQ-156(V) 1  -  is  a  an 
airborne  radar  system  which  provides  infrared  homing  protection  to 
the  aircraft  by  detecting  the  approach  of  an  anti-aircraft  missile. 
Hardware  is  classified  Confidential.   Releasable  technical  manuals 
for  operation  and  maintenance  are  classified  Secret.   Reverse 
engineering  is  not  a  major  concern. 

2.  If  a  technologically  advanced  adversary  were  to  obtain 
)cnowledge  of  the  specific  hardware  in  this  sale,  the  information 
could  be  used  to  develop  countermeasures  which  might  reduce  weapon 
system  effectiveness  or  be  used  in  the  development  of  a  system  with 
similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient  country 
can  provide  substantially  the  same  degree  of  protection  for  the 
sensitive  technology  being  released  as  the  U.S.  Government.   This 
sale  is  necessary  in  furtherance  of  .the  U.S.  foreign  policy  and 
national  security  objectives  outlined  in  the  Policy  Justification. 


(FR  Doc  97-24293  Filed  9-12-97;  8:45  am) 
iCOOe  M0O-O4-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfM  Secretary 

Availability  of  ttte  DoO  Policy  on 
Reaponsibiiity  for  Additional 
Environmental  Cleanup  After  Transfer 
of  Real  Property 

AGENCY:  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Enviromnental 
Security).  DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  of  the 
release  of  the  DoD  Policy  on 
Responsibility  for  Additional 
Environmental  Cleanup  after  Transfer. 
This  policy,  signed  on  July  25,  1997,  by 
Mr.  R.  Noel  Longuemare,  Acting  Under 
Secretary  of  Defense  (Acquisition  and 
Technology),  describes  the 
circumstances  under  which  DoD  would 
perform  additional  cleanup  on  DoD 
property  that  is  transferred  by  deed  to 
any  person  or  entity  outside  the  federal 
government.  The  policy  is  available  in 
the  Publications  section  of  the  DoD 
Environmental  Cleanup  Homepage  on 
the  World  Wide  Web.  The  internet 
address  for  the  homepage  is  http:// 
www.dtic.mil/envirodod/. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Shah  Choudhury.  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(Environmental  Security),  3400  Defense 
Pentagon,  Washington.  DC  20301-3400; 
telephone  (703)  697-7475;  e-mail 
choudhsa@Bcq.osd.mil. 

Dated:  September  9. 1997. 
L.M.  Bynmn, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-24282  Filed  9-12-97;  8:45  am] 

MLUNO  CODE  S00»-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  t»M  Secretary 

List  of  instituttons  of  Higlier  EducatkMi 
Ineligible  for  Federal  Funds 

AGENCY:  Department  (A  Defense. 
action:  Notice. 

SUMMARY:  This  document  is  puUished 
to  identify  institutions  of  hi^er 
education  that  are  ineligible  for 
contracts  and  grants  by  reason  of  a 
determination  by  the  Secretary  of 
Defense  that  the  institution  prevents 
military  recruiter  access  to  the  campus 
or  students  or  maintains  a  policy  against 
ROTC.  It  also  implements  the 
requirements  set  forth  in  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997  and  32  CTR  Part  216.  The 


institutions  of  hi^er  education  so 
identified  are: 

Washington  College  of  Law  of  American 

University,  Washington,  DC 
Willamette  University  College  of  Law. 

Salem,  Oregon 
William  Mitchell  College  of  Law,  St 

Paul,  Minnesota 

RecenUy,  officials  from  the  following 
institutions  of  higher  education  reported 
modifications  to  school  policies 
sufficient  to  merit  removal  from  the  list 
of  ineligible  schools. 
University  of  Oregon  School  of  Law, 

Eugene,  Oregon 
St.  Mary's  University  School  of  Law, 

San  Antonio,  Texas 

The  Omnibus  Consolidated 
Appropriations  Act  of  1997  provides 
that  schools  prohibited  by  state  laws  or 
court  rulings  from  providing  the 
requisite  degree  of  access  for  ROTC  or 
military  recruiting  would  not  be  denied 
funding  prior  to  one  year  following  the 
effective  date  of  that  law  (i.e.,  not  until 
March  29,  1998).  However,  that 
provision  applies  only  to  funds  from 
agencies  other  than  the  Department  of 
Defense,  which  is  bound  by  provisions 
of  the  National  Defense  Authorization 
Acts  for  Fiscal  Years  1995  and  1996. 
Therefore,  the  Secretary  of  Defense  has 
determined  that  the  following 
institutions  of  higher  education  prevent 
recruiter. access  to  campuses,  students, 
or  student  information  and  are  ineligible 
for  DoD  contracts  and  grants. 
Asnuntuck  Community-Technical 

College,  Enfield,  Connecticut 
Capital  Community-Technical  College, 

Hartford,  Connecticut 
Central  Connecticut  State  University, 

New  Britain,  Connecticut 
Charter  Oak  State  College,  Newington, 

Connecticut 
Connecticut  Community-Technical 

College,  Winsted,  Connecticut 
Eastern  Connecticut  State  University. 

Willimantic,  Coimecticut 
Gateway  Commimity-Technical  College, 

North  Haven,  Connecticut 
Housatonic  Cnmmimity-Tarhnirjil 

College,  Bridgeport,  Connecticut 
Manchester  Community-Technical 

College,  Manchester,  Connecticut 
Middlesex  Community-Technical 

College,  Middletown,  Connecticut 
Naugatuck  Commtmity-Technical 

College,  Waterbury,  Connecticut 
Norwalk  Community-Technical  College, 

Norwalk,  Connecticut 
Quinebaug  Valley  Community- 
Technical  College,  Danielson, 

Connecticut 
Southern  Connecticut  State  University, 

New  Haven,  Connecticut 
Three  Rivers  r.nininiinify-Terhn<a>| 

College,  Norwich,  Connecticut 


Timxis  Community-Technical  College, 

Farmington,  Connecticut 
Western  Connecticut  State  University, 

Danbury,  Connecticut 

ADDRESSES:  Director  for  Accession 
Policy,  Office  of  the  Assistant  Secretary 
of  Defense  for  Force  Management 
Policy,  4000  Defense  Pentagon, 
Washington,  DC  20301-4000. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
William  J.  Carr,  (703)  697-8444. 
SUPPI^EMBITARV  INFORMATION:  On  April 
8,  1997  (62  FR  16694),  the  Department 
of  Defense  published  32  CFR  part  216  as 
an  intorim  rule.  This  rule  and  the 
Omnibus  Consolidated  Appropriations 
Act  of  1997,  requires  the  Department  of 
Defense  semi-annually  to  publish  a  list 
of  the  institutions  of  higher  education 
ineligible  for  Federal  funds.  32  CFR  part 
216  and  the  Secretary  of  Defense  under 
108  Stat.  2663, 10  U.S.C.  983,  and  110 
Stat.  3009  and/er  this  part  identifies 
institutions  of  h^her  education  that 
have  a  policy  or  practice  that  either 
prohibits,  or  in  effect  prevents,  the 
Secretary  of  Defense  from  obtaining,  for 
military  recruiting  purposes,  entry  to 
campus,  access  to  students  on 
campuses,  access  to  directory 
information  on  students  or  that  has  an 
anti-ROTC  policy.  On  August  28, 1997 
(62  FR  45631),  the  Department  of 
Defense  published  a  list  of  the 
institutions  of  higher  education 
ineligible  for  Federal  Funding;  thi» 
listing  updates  and  supersedes  that 
listing. 

Dated:  September  9. 1997. 
L.M.  BynniB, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-24283  Filed  9-12-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records  Notice 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  to  amend  record  systems. 


The  Department  of  the  Army  proposes 
to  amend  the  preamble  to  the  Army's 
compilation  of  Privacy  Act  systems  of 
records  notices.  The  amendment 
consists  of  deleting  the  For  more 
information  contact:  paragraph,  and 
adding  two  new  paragraphs. 
EFFECTTVE  DATE:  September  15, 1997. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Records 
Management  Program  Division,  U.S. 
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Anny  Total  Personnel  Command, 
ATTN:  TAPC-PDR-P.  Stop  C55,  Ft. 
Belvoir.  VA  22060-5576. 
FOR  FimTHER  MFOfVUATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  MFORMATION:  The 
Department  of  the  Army's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Feileral  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Army  proposes 
to  amend  the  preamble  to  the  Army's 
compilation  of  Privacy  Act  systems  of 
records  notices.  The  amendment 
consists  of  deleting  the  For  more 
information  contact:  paragraph,  and 
adding  two  new  paragraphs  as  follows. 

Dated:  September  9, 1997. 

L.M.  Bjanm, 

Attentate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

•         •         •         •         • 

For  Further  Assistance: 

Any  questions  should  be  addressed  to 
the  Privacy  Act  Officer,  Records 
Management  Program  Division,  U.S. 
Army  Total  Personnel  Command, 
ATTN:  TAPC-PDR-P.  Stop  C55,  Ft 
Belvoir,  VA  22060-5576. 

Point  of  Contact: 

Ms.  Janice  Thornton  at  (703)  606- 
4390  or  DSN  656-4390. 


[FR  Doc  97-24284  FUad  9-12-97;  8:45  am) 
aNXMQCOOC  5000  0*  f 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  ttie  Proposed  Disposal  and  Reuse 
of  the  Reet  and  Industrial  Supply 
Center,  Naval  Fuel  Depot  Point  Motate, 
Richmond,  CA 


SUMMARY:  Pursuant  to  Section  102(2)(c) 

of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
and  the  California  Environmental 
Quality  Act  (CEQA),  the  Department  of 
the  Navy  in  coordination  with  the  City 
of  Richmond  is  preparing  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  proposed  disposal  and  reuse  of 
the  Fleet  and  Industrial  Supply  Center, 


Naval  Fuel  Depot  Point  Molate  (NFD  Pt. 
Molate),  Richmond,  California.  The 
Navy  will  be  the  lead  agency  for  NEPA 
documentation  and  the  City  of 
Richmond  will  be  the  lead  agency  for 
CEQA  documentation. 

The  Defense  Base  Closure  and 
Realignment  Act  (Pub.  L.  101-510)  of 
1990,  as  implemented  by  the  base 
closure  nrocess  of  1995,  directed  the 
Navy  to  close  the  NFD  PL  Molate.  Pub. 
L.  102—484,  Section  2834,  as  amended 
by  Pub.  L.  104-106.  Section  2867. 
permits  the  Navy  to  dispose  of  NFD  Pt. 
Molate  to  the  City  of  Richmond. 

Background 

NFD  m.  Molate  is  within  the 
jurisdiction  of  the  City  of  Richmond  and 
consists  of  419  acres  of  land  on  the 
northeast  shoreline  of  San  Pablo  Bay. 
The  property  includes  several  large 
imderground  storage  tanks,  the 
Winehaven  historic  district  listed  on  the 
National  Register  of  Historic  Places,  and 
administration  and  support  buildings. 
The  joint  EIS/EIR  will  address  Navy 
disposal  of  the  property  and  the 
potential  impacts  associated  with  three 
community  retise  alternatives  and  a  "no 
action"  alternative.  The  Qty  of 
Richmond  Blue  Ribbon  Advisory 
Committee  developed  the  Point  Molate 
Reuse  Plan  which  identifies  a  mixture  of 
land-uses,  and  serves  as  a  guide  to 
develop  the  three  community  reuse 

alternatives.  The  reuse  alternatives 

expected  to  be  evaluated  in  the  EIS/EIR 
are:  Mixed  Use/Historic,  Industrial/ 
Commercial,  and  Recreational/Historic. 
The  "No  Action"  alternative  would 
.retain  NFD  Pt.  Molate  as  a  closed 
bcility  remaining  in  fisderal  caretaker 
status. 

The  Mixed  Use/Historic  Alternative 
would  include  development  of  publicly 
oriented  uses  such  as  a  shoreline  park, 
trails,  ballfields,  public  market/plaza, 
amphitheater,  promenade,  and  light 
industrial  and  commercial  uses  such  as 
incubator  businesses,  retreat  and 
conference  center,  bed  and  breakfast, 
live/work  space,  and  restaurants.  That 
alternative  also  includes  single-  and 
multi-fiamily  residential  uses,  a  heliport, 
ferry  service  and  a  winery.  The 
Industrial/Commercial  Alternative 
would  include  some  of  the  publicly 
oriented  uses  listed  above,  but  would 
develop  light  industrial  and  warehouse 
facilities  on  sites  designated  for 
residential  development  in  the  Mixed 
Use/Historic  Alternative.  The 
Recreational/Historic  Alternative 
introduces  gardens,  small  lakes,  golf 
course,  pier  developments, 
environmental  science  center,  wetiands 
and  wildlife  habitat,  and  a  medium 
sized  hotel  in  an  addition  to  some  of  the 


other  publicly  oriented  and  recreational 
land-uses  listed  above. 

The  EIS/EIR  will  evaluate  the 
potential  for  environmental  impacts  to 
traffic  conditions,  air  quality,  biological 
resources,  cidtural  resources,  utilities, 
and  other  environmental  issues 
identified  through  this  scoping  process. 

ADDRESSES:  The  Department  of  the  Navy 
is  initiating  a  scoping  process  for  the 
purpose  of  determing  the  scope  of  issues 
to  be  addressed  and  for  identifying 
significant  issues  relative  to  this 
proposed  action.  A  public  meeting  to 
receive  oral  comments  from  the  public 
will  be  held  on  Wednesday.  October  1, 
1997,  at  6:00  pm,  at  2600  Barrett 
Avenue,  City  of  Richmond  Council 
Chambers.  The  Navy  and  the  City  of   . 
Richmond  representatives  will  briefly 
summarize  the  reuse  planning  and 
environmental  impact  assessment 
processes,  and  will  then  solicit  public 
comments  to  identify  the  scope  of 
environmental  impact  analysis.  It  is 
important  that  federal,  state,  and  local 
agencies,  and  interested  individuals  are 
present  or  represented  in  the  scoping 
process  to  assist  the  Navy  and  the  Qfy 
of  Richmond  in  evaluating  the  range  of 
issues  and  reuse  alternatives  to  be 
addressed.  In  the  interest  of  allowing 
everyone  a  chance  to  participate, 
speakers  will  be  requested  to  limit  their 
oral  comments  to  five  (5)  minutes. 
Written  comments  or  questions 
regarding  the  scoping  process  and/or 
EIS/EIR  should  be  postmarked  no  later 
than  Monday.  October  20. 1997  and  sent 
to  the  following  addressses. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Noreen  Roster  (Code  703).  Engineering 
Field  Activity  West.  Naval  Facilities 
Engineering  Command,  900  Commodore 
Drive,  San  Bruno.  California  94066- 
5006,  telephone  (415)  244-3021,  fax 
(415)  244-3206.  For  information 
concerning  the  EIR,  please  contact  Ms. 
Natalia  Lawrence  or  Ms.  Nancy 
Kaufinan,  Planning  Department,  the  City 
of  Richmond,  California,  telephone 
(510)  620-6706,  fax  (510)  620-6858.  F(» 
further  information  regarding  the  Point 
Molate  Reuse  Plan,  please  contact  Ms. 
Patricia  Jones,  Office  of  the  Cify 
Manager  at  (510)  620-6952,  fax  (510) 
620-6542,  or  Ms.  Natalia  Lawrence  or 
Ms.  Nancy  Kaufrnan,  Planning 
Department. 

Dated:  September  10, 1997. 
Michael  0.  Sutton, 

LCDR,  JAGC.  USN.  Federal  Register  Liaison 

Officer. 

[FR  Doc.  97-24394  Filed  »-lZ-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defene*  Special  Weapons  Agancy 

Privacy  Act  Off  1974;  System  of 
Rscords 

AG8ICY:  Defense  Special  Weapons 

Agency,  DOD. 

ACTION:  Notice  to  amend  a  system  of 

records. 
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MIMMARV:  The  Defense  Special  Weapons 
Agency  is  amending  an  entry  in  a 
system  of  records  notice  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended.  The  system  of  records  notice 
is  identified  as  HDSWA  017,  entitled 
Volimtary  Leave  Sharing  Program 
Records  published  on  March  24,  1997, 
at  62  FR  13873.  Under  Routine  uses,  Uie 
third  paragraph,  second  line,  fourth 
word  should  read  'DSWA's'. 
DATES:  This  action  will  be  effective 
September  15, 1997. 
ADDRESSES:  Send  comments  to  General 
Counsel.  Defense  Special  Weapons 
Agency,  6801  Telegraph  Road. 
Alexandria,  VA  22310-3398. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 
8UH>tEIIB(TARY  MFORMATION;  The 
Defense  ^>ecial  Weapons  Agency 
notices  for  systems  of  records  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  be«i  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Defense  Special  Weapons  Agency 
is  amending  an  entry  in  a  system  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C  552a).  as  amended. 
The  system  of  records  notice  is 
identified  as  HDSWA  017,  entitied 
Voluintary  Leave  Sharing  Program 
Records  published  on  March  24, 1997. 
at  62  FR  13873.  Under  Routine  uses,  the 
third  paragraph,  second  line,  fbuith 
word  should  read 'DSWA's'. 
Dated:  September  9, 1997. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-24295  Filed  9-12-«7:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Dapartmant  of  the  Navy 

Notice  of  Public  Hearing  for  ttie  Dran 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  tfie 
Disposal  and  Reuae  of  Certain  Real 
Properties  at  Naval  Training  Center, 
San  Diego.  CA 


SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  and  pursuant 
to  the  California  Environmental  Quality 
Act  (California  Public  Resources  Code 
Section  21000.  et  seq.),  the  Department 
of  the  Navy  and  the  City  of  San  Diego 
have  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
joint  Draft  Environmental  Impact 
Statement/Environmental  Impact  Report 
(DEIS/EIR)  for  the  disposal  and  reuse  of 
certain  real  properties  at  Naval  Training 
Center  (NTC),  San  Diego.  California. 

A  Notice  of  Intent  (NOI)  for  the  DEIS/ 
EIR  was  published  in  the  Federal 
Register  on  15  May  1996.  A  public 
scoping  meeting  for  the  proposed 
project  was  held  on  1 1  Jime  1996  at 
Naval  Training  Center,  San  Diego, 
California. 

Under  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  the  1993 
Defense  Base  Closure  and  Realignment 
commission  recommended  that  NTC 
San  Diego  be  closed  as  part  of  the 
nationwide  military  force  reduction. 
The  proposed  federal  action  involves 
the  disposal  of  land,  buildings,  and 
infrastructure  of  NTC  San  Diego  for 
subsequent  reuse.  Since  1993,  when  the 
federal  BaseClosure  and  Realignment 
process  directed  closure  of  NTC  San 
Diego,  the  City  of  San  Diego  and  the 
NTC  Reuse  Planning  Committee  have 
been  involved  in  a  process  to  determine 
how  the  military  hue  could  be  used. 
The  Department  of  the  Navy  recognizes 
the  San  Diego  City  Council  as  the  local 
reuse  authority. 

The  environmental  effects  of  five 
conceptual  land  uise  development 
alternatives  (reuse  alternatives)  and  the 
No- Action  Alternative  have  been 
evaluated  in  the  DEIS/EIR.  Each  of  the 
alternatives  evaluates  proposed  uses  for 
approximately  429  acres  of  NTC  San 
CHego  considered  "surplus"  and  subject 
to  the  disposal  and  reuse  action. 
Proposed  land  uses  include:  residential; 
educational  (reuse  of  mid  new 
classroom  and  laboratory  focilities); 
active  and  passive  recreational  open 
space  (e.g.,  trail  and  open  space  along 
the  existing  boat  channel,  park  land, 
and  reuse  of  the  golf  course);  and  retail 
and  cultural  uses,  galleries,  and  exhibit 
space  in  the  historic  core  of  the  site. 
Other  alternative  land  uses  being 
considered  include  airport  expansion, 
hotel  development,  and  a  public  safety 
institute. 

No  decision  on  the  proposed  action 
will  be  made  imtil  the  National 
Environmental  Policy  Act  process  has 
been  completed. 


The  DEIS/EIR  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  local  groups,  elected  officials, 
special  intnest  groups,  and  individuals. 
The  DEIS/EER  is  available  for  review  at 
the  following  libraries: 
—Qty  of  San  Diego  Central  Library,  820 

E  Street.  San  Diego.  CA  92101 
—City  of  San  Diego  Public  Library, 

Ocean  Beach  Branch,  4801  Santa 

Monica  Ave.,  San  Dieeo,  CA  92107 
—City  of  San  Diego  Public  Library, 

Point  Loma  Branch.  2130  Poinsettia 

Dr..  San  Dieeo.  CA  92107 
—Pacific  Beach  Public  Library,  4275 

Cass  Street,  San  Diego,  CA  92109. 
ADDRESSES:  The  Navy  will  conduct  a 
public  hearing  on  Tuesday,  September 
30,  1997.  at  7:00  p.m.,  at  the  Naval 
Training  Support  Center,  Building  623, 
Naval  Training  Center,  San  Diego, 
California  to  inform  the  public  of  the 
Draft  EIS/EIR  findings  and  to  solicit 
comments.  Federal,  state  and  local 
agencies,  and  interested  individuals  are 
invited  to  be  present  or  represented  at 
the  hearing.  Oral  comments  will  be 
heard  and  transcribed  by  a 
stenographer.  To  assure  accuracy  of  the 
record,  all  comments  should  be 
submitted  in  wnriting.  All  commeata, 
both  oral  and  written,  will  become  part 
of  the  public  record  in  the  study.  In  tiie 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writhig  eitlm  at  the 
hearing  or  mailed  to  the  address  listed 
below. 

FOR  FURTHER  MFORMATION  CONTACT: 
Please  provide  your  written  comments 
by  October  14,  1997  to  Mr.  Robert 
Montana.  Southwest  Division,  Naval 
Facilities  Engineering  ComnujKl,  1420 
Kettner  Boulevard,  Suite  501,  San 
Diego,  California  92101-2040,  telephone 
(619)  532-2004  ext  43.  fax  (619)  532- 
2075;  or  Mr.  Scott  Vurbeff,  Qty  of  San 
Diego,  202  C  Street,  San  EHego. 
California  92101,  telephone  (619)  236- 
6947.  tax  (619)  23&-«620. 

Dated:  September  16, 1997. 

Michael  D.Settaa, 

LCm.  JAGC,  USN.  Federal  Register  Liaitoa 
Officer. 

(FR  Doc  97-24393  Filed  »-12-e7;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
Records  Systems 

AGENCY:  Defense  Logistics  Agency. 
DOD. 
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action:  Notice  to  amend  records 
systems. 

summary;  The  Defense  Logistics  Agency 
proposes  to  amend  all  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended.  The 
amendment  consists  of  changing  the 
entry  under  the  Contesting  record 
procedures  category  to  a  luifbrm 
statement. 

The  entry  will  now  read  as  'The  DLA 
rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OLA  Regulation  5400.21. 
32  CFR  part  323.  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR.  8725  John  T.  Kingman 
Road.  Suite  2533.  Fort  Belvoir.  VA 
22060-6221.' 

DATES:  The  amendment  will  be  effective 
on  September  15,  1997. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters. 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road. 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

FOR  FURTHER  MFORMATKM  COMTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  change  to  the  record 
systems  being  amended  are  set  forth 
below.  The  proposed  amendments  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  (5  U.S.C. 
552a).  as  amended,  which  requires  the 
submission  of  a  new  or  altered  systems 
report 

The  amendment  consists  of  changing 
the  entry  under  the  Contesting  record 
procedures  category  to  a  uniform 
statement.  The  entry  will  now  read  as 
'The  DLA  rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
containeid  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency. 
ATTN:  CAAR.  8725  John  J.  Kingman 
Road.  Suite  2533,  Fort  Belvoir.  VA 
22060-6221.'  .-  -^ 

Dated:  September  9, 1997.    . 

L.M.  Byuum, 

AHemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  97-24294  Filed  9-12-97;  8:45  am) 

■usMcooe  sooo  o<  f 


DEPARTMENT  OF  DEFENSE 

Deportment  of  ttw  Navy 

Notice  of  Government-Owned 
Inventions;  Availability  for  Licensing 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231, 
for  S3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  nimiber. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $6.95  each  (SlO.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  ^m  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

The  following  patents  and  patent 
applications  are  available  for  licensing: 
Patent  5.359,746:  RAMP  JUNCTION; 
filed  12  December  1991;  patented  1 
November  1994.//  Patent  5,384.458: 
PHOTONIC  ELEXTTROMAGNETIC 
FIELD  SENSOR  FOR  USE  IN  A 
MISSILE;  filed  1  June  1993;  patented  24 
January  1995.//Patent  5,389,782: 
OPTICALLY  POWERED  AMPLIFIER 
USED  BY  AN  ELECTROMAGNETIC 
FIELD  SENSOR  TO  AMPLIFY  AN 
ELECTRICAL  SIGNAL  FROM  AN 
ANTENNA;  filed  13  May  1994;  patented 
14  February  1995.//Patent  5,389,937: 
WEDGE  FEED  SYSTEM  FOR 
WIDEBAND  OPERATION  OF 
MICROSTRIP  ANTENNAS;  filed  1  May 
1984;  patented  14  February  1995.// 
Patent  5,415,246:  GAS  PROJECTION 
APPARATUS  FOR  USE  IN 
PREVENTING  THE  THEFT  OF  AN 
AUTOMOBILE;  filed  19  September 
1994;  patented  16  May  1995.//Patent 
5,436,943:  DIGITAL  AUDIO  SIGNAL 
PROCESSING  CIRCUIT;  filed  12  June 
1992;  patented  25  July  1995.//Patent 
5,448.054:  GmCUIT  FOR  USE  IN 
DETERMINING  THE  POSITION  OF 
UGHT  INCIDENT  ON  A  POSITION 
SENSING  DETECTOR;  filed  27  June 
1994;  patented  15  September  1995.// 
Patent  5,448.237:  DIGITAL  CIRCUIT 
FOR  THE  INTRODUCTION  OF  DITHER 
INTO  AN  ANALOG  SIGNAL;  filed  8 
March  1994;  patented  5  September 
1995.//Patent  5,448,606:  GRAY  CODE 
COUNTER:  filed  30  June  1993;  patented 
5  September  1995.//Patent  5,450.136: 
DECODER  CIRCUIT  FOR  GENERATING 


A  SYSTEM  CLOCK  SIGNAL  PHASE 
LOCKED  TO  A  RANGE  TONE  SIGNAL; 
filed  13  May  1994;  patented  12 
September  1995.//Patent  5;456,442: 
MOUNTING  BRACKET  FOR  GLOBAL 
POSITIONING  SYSTEM  ANTENNA; 
filed  12  August  1993;  patented  10 
October  1995.//Patent  5,456,581: 
CONTROL  SYSTEM  FOR  A  MULTI- 
PISTON  PUMP  WITH  SOLENOID 
VALVES  FOR  THE  PRODUCTION  OF 
CONSTANT  OUTLET  PRESSURE 
FLOW;  filed  12  August  1994;  patented 
10  October  1995.//Patent  5,458,562: 
CIRCULATION  ENHANCING 
APPARATUS;  filed  13  June  1994; 
patented  17  October  1995. //Patent 
5.458,865:  ELECTRICAL 
COMPONENTS  FORMED  OF 
LANTHANIDE  CHALCOGENIDES  AND 
METHOD  OF  PREPARATION;  filed  30 
June  1993;  patented  17  October  19957/ 
Patent  5,476,238:  MULTIPLE  STORES 
WEAPONS  RAIL  FOR  USE  WITH  AN 
AIRCRAFT;  filed  22  July  1994;  patented 
19  December  1995.//Patent  5.492,696: 
CONTROLLED  RELEASE 
MICROSTRUCTURES;  filed  17  June 
1993;  patented  20  February  1996.// 
Patent  5,510,790:  DIGITAL  CIRCUIT 
FOR  THE  INTRODUCTION  OF  DITHER 
INTO  AN  ANALOG  SIGNAL;  filed  25 
April  1994;  patented  23  April  1996.// 
Patent  5,513,713:  STEERABLE 
DRILLHEAD;  filed  25  January  1994; 
patented  7  May  1996.//Patent  5.530,443: 
DIGITAL  CIRCUIT  FOR  THE 
INTRODUCTION  OF  DITHER  INTO  AN 
ANALOG  SIGNAL;  filed  2  September 
1994;  patented  25  June  1996.//Patent 
5,561,676:  COMPOUND-CAVITY. 
HIGH-POWER,  MODELOCKED 
SEMICONDUCTOR  LASER;  filed  6 
February  1995;  patented  1  October 
1996.//Patent  5,569,073:  SYSTEM  FOR 
THE  REMOVAL  AND  DISPOSAL  OF 
AIRBORNE  CONTAMINANTS  FROM 
AN  OUTDOOR  PAINT  BOOTH;  filed  15 
March  1995;  patented  29  October  1996./ 
/Patent  5,572,652:  SYSTEM  AND 
METHOD  FOR  MONITORING  AND 
CONTROLLING  ONE  OR  MORE 
COMPUTER  SITES;  filed  4  April  1994; 
patented  5  November  1996.//Patent 
5,574,286:  SOLAR-BLIND  RADIATION 
DETECTOR;  filed  30  June  1995; 
patented  12  November  1996.//Patent 
5.574,451:  DIGITAL  aRCUIT  FOR  THE 
INTRODUCTION  OF  DITHER  INTO  AN 
ANALOG  SIGNAL;  filed  8  February 
1995;  patented  12  November  1996.// 
Patent  5,574,460:  MANUAL  PROBE 
ACQUISITION  SYSTEM;  filed  3 
February  1965;  patented  12  November 
1996.//Patent  5,575,888:  SIDEWALL 
PASSIVATION  BY  OXIDA  HON 
DURING  REFRACTORY-METAL 
PLASMA  ETCHING;  filed  14  April 


1995;  patented  19  November  1996.// 
Patent  5,587,597:  SEMICONDUCTOR- 
ON-INSULATOR 

DEVICEINTERCONNECTS;  filed  11  July 
1991;  patented  24  December  1996.// 
Patent  5,589,937:  FIBER  OPTIC  SELF- 
MULTIPLEXING  AMPLIFIED  RING 
TRANSDUCER  AND  FORCE 
TRANSFER  SENSOR  WITH  PRESSURE 
COMPENSATION;  filed  2  May  1995; 
patented  31  December  1996.//Patent 
5.591.057:  HULL  SUPPORTED 
STEERING  AND  REVERSING  GEAR 
FOR  LARGE  WATERJETS;  filed  14 
September  1995;  patented  7  January 
1997.//Patent  5,591,969:  INDUCTIVE 
DETECTOR  FOR  TIMErOF  FLIGHT 
MASS  SPECTROMETERS;  filed  12 
April  1995;  patented  7  January  1997.// 
Patent  5,592,579:  FIBER  OPTIC  CABLE 
SPLICE  AND  METHOD  FOR 
PRODUCING  SAME;  filed  5  June  1996; 
patented  7  January  1997.//Patent 
5,593.732:  NONTOXIC  ANTIFOUUNG 
SYSTEM;  filed  28  April  1995;  patented 
14  January  1997.//Patent  5,593,736: 
PROCESS  FOR  MANUFACTURING  A 
FIBER  REINFORCED  OPTIC 
MICROCABLE  WITH  A  UV  CURED 
RESIN;  filed  26  May  1988;  patented  14 
January  1997.//Patent  5,594,195: 
MINIATURE,  LOW  POWER, 
ELECTROMECHANICAL  SAFETY  AND 
ARMING  DEVICE;  filed  17  March  1995; 
patented  14  January  1997.//Patent 
5.596,090:  ANTISENSE 
OUGONUCLEOTIDES  DIRECTED 
AGAINST  HUMAN  VCAM-1  RNA;  filed 
12  October  1993;  patented  21  January 
1997.//Patent  5,596,133:  ROTATING 
PEEL  FIXTURE;  filed  23  August  1995; 
patented  21  January  1997.//Patent 
5,596,405:  METHOD  OF  AND 
APPARATUS  FOR  THE  CONTINUOUS 
EMISSIONS  MONITORING  OF  TOXIC 
AIRBORNE  METALS;  filed  3  October 
1995;  patented  21  January  1997.//Patent 
5.596.943:  APPARATUS  AND  METHOD 
FOR  FLOATING  A  TOWED  DEVICE 
FROM  A  SUBMERGED  VEHICLE;  filed 
16  Augiist  1995;  patented  28  January 
1997.//Patent  5,597,245:  CAVTTA'nON 
SUPPRESSING  DUCTED  PROPELLER 
SYSTEM;  filed  13  August  1962; 
patented  28  January  1997./Patent 
5,597,337:  QUICK  CHANGE  FIN 
ASSEMBLY  FOR  BUOYANT  TEST 
VEHICLES:  filed  21  February  1995; 
patented  28  January  1997.//Patent 
5.598.152:  MINE  SWEEPING  SYSTEM 
FOR  MAGNETIC  AND  NON- 
MAGNETIC MINES;  filed  29  December 
1994;  patented  28  January  1997.//Patent 
5.599,543:  IMMUNOGENIC  FOUR 
AMINO  ACID  EPITOPE  AGAINST 
PLASMODIUM  VIVAX;  filed  9  March 
1992;  patented  4  February  1997.//Patent 
5.S99.703:  IN  VITRO  AMPLIFICATION/ 


EXPANSION  OF  CD34+  STEM  AND 
PROGENITOR  CELLS;  filed  28  October 
1993;  patented  4  February  1997.//Patent 
5.599.751:  ALKALINE  EARTH 
MODIFIED  GERMANIUM  SULFIDE 
GLASS;  filed  28  February  1995; 
patented  4  February  1997. //Patent 
5,600.060:  APPARATUS  AND  METHOD 
FOR  COMPUTING  UNSTEADY  FLOWS 
BY  DIRECT  SOLUTION  OF  THE 
VORTICITY  EQUATION;  filed  22 
February  1996;  patented  4  February 
1997.//Patent  5.600.239:  STRAIN 
SENSING  SYSTEM;  filed  16  June  1995; 
patented  4  February  1997. //Patent 
5,600.241:  VIBRATING-REED 
SUSCEPTOMETER  FOR  MEASURING 
ANISOTROPIC  ASPECTS  OF 
SUSCEPTIBILrrY;  filed  7  July  1995; 
patented  4  February  1997.//Patent 
5.601.047:  DUALCAVITATING 
HYDROFOIL  STRUCTURES  FOR 
MULTI-SPEED  APPUCATIONS;  filed 
25  June  1996;  patented  11  February 
1997.//Patent  5,601,452:  NON- ARCING 
CLAMP  FOR  AUTOMOTIVE  BATTERY 
JUMPER  CABLES;  filed  3  October  1995; 
patented  11  February  1997.//Patent 
5.601,867:  METHOD  AND  APPARATUS 
FOR  GENERATING  FINGERPRINTS 
AND  OTHER  SKIN  PRINTS;  filed  22 
June  1995;  patented  11  February  1997./ 
/Patent  5,602,434:  PULSE 
CONTROLLED  MO^nON  CONVERSION 
SYSTEM  FOR  MAGNETOSTRICTIVE 
MOTOR;  filed  31  March  1995;  patented 
11  February  1997.//Patent  5,602.801: 
UNDERWATER  VEHICLE  SONAR 
SYSTEM  WITH  EXTENDIBLE  ARRAY; 
filed  6  December  1995;  patented  11 
February  1997.//Patent  5,603,278: 
BUOYANT  TEST  VEHICLE  POLYMER 
EJECTION  NOSE  ASSEMBLY;  filed  16 
January  1996;  patented  18  February 
1997.//Patent  5,604,165:  CrB2-NbB2/ 
A1203  AND  CrB2-NbB2/SiC  CERAMIC 
COMPOSITE  MATEIUALS;  filed  13  June 
1996;  patented  18  February  1997.// 
Patent  5,604,629:  DISCRETE  VACUUM 
ULTRA  VIOLET  REFLECTIVE 
INTERFERENCE  FILTER;  27  July  1993; 
patented  18  February  199 /.//Patent 
5,606.163:  ALL-OPTICAL.  RAPID 
READOUT.  FIBER-COUPLED 
THERMOLUMINESCENT  DOSIMETER 
SYSTEM;  filed  11  January  1995; 
patented  25  February  1997.//Patent 
5,606,214:  SMART  ACTUATOR  FOR 
ACTIVE  SURFACE  CONTROL;  filed  31 
August  1995;  patented  25  February 
1997.//Patent  5,606,329:  BUOYANT 
CABLE  ANTENNA;  filed  22  Fd)ruary 
1996;  patented  25  February  1997.// 
Patent  5,606.330:  SUBMARINE 
ANTENNA  POSITIONING  ASSEMBLY; 
filed  22  May  1995;  patented  25  Friiruary 
1997.//Patent  5,606,533:  DATA 
ACQUISITION  SYSTEM  AND 


METHOD;  filed  14  April  1994;  patented 
25  February  1997.//Patent  5,606,929: 
NAVY  PONTOON  LOCKING  SYSTEM: 
filed  8  July  1996;  patented  4  March 
1997.//Patent  5,607,329:  INTEGRATED 
MOTOR/MARINE  PROPULSOR  WITH 
PERMANENT  MAGNET  BLADES;  filed 
21  December  1995;  patented  4  March 
1997.//PatBnt  5,606.321:  METHOD  AND 
APPARATUS  FOR  DETECTING 
TARGET  SPECIES  HAVING 
QUADRUPOLAR  NUCLEI  BY 
STOCHASTIC  NUCLEAR 
QUADRUPOLE  RESONANCE;  filed  28 
December  1995;  patented  4  March 
1997.//Patent  5,608.981:  SINGLE 
SPRING  BOLT  LOCK  AND  CARTRIDCX 
EJECTOR;  filed  14  August  1995; 
patented  11  March  1997.//Patent 
5,609,942:  PANEL  HAVING  CROSS- 
CORRUGATED  SANDWICH 
CONSTRUCTION;  filed  13  March  1995; 
patented  11  March  1997.//Patent 
5,612,505:  DUAL  MODE  WARHEAD; 
filed  25  August  1980;  patented  18 
March  1997.//Patent  5,613,456: 
MICROBUBBLE  POSITIONING  AND 
CONTROL  SYSTEM;  filed  28  July  1995; 
patented  25  March  1997.//Patent 
5,614.790:  AUTOMATIC  ALARM  FOR 
FLUORESCENT  BLINKING;  filed  9  June 
1995;  patented  25  March  1997.//Patent 
5,614,910:  MISS  DISTANCE  VECTOR 
SCORING  SYSTEM;  filed  28  July  1995; 
patented  25  March  1997.//Patent 
5,615,175:  PASSIVE  DIRECTION 
FINDING  DEVICE;  filed  19  September 
1995;  patented  25  March  1997.//Patent 
5,621,346:  PRCXJRAMMABLE  DATA 
MESSAGE  GENERATION  SYSTEM; 
filed  17  October  1995;  patentafltlS  April 
1997.//Patent  5,623,244:  PILOT 
VEHICLE  WHK21  IS  USEFUL  FOR 
MONITORING  HA2LARDGUS 
CONDITIONS  ON  RAILROAD  TRACKS; 
filed  9  September  1996;  p^ented  22 
April  1997.//Patent  5,624,264:  MISSILE 
LAUNCH  SIMULATOR;  filed  29 
September  1995;  patented  29  April 
1997.//Patent  5,624,577:  DISPOSAL  OF 
OIL  SPILL  CLEANUP  COLLECTIONS; 
filed  1  December  1995;  patented  29 
April  1997.//Patent  5,625,752: 
ARTIFICIAL  NEURAL  SYSTEM  WTJH 
BINARY  WEIGHTING  BY  EQUAL 
RESISTOR  NETWORK;  filed  17  Jime 
1994;  patented  29  April  1997.//Patent 
5,627,508:  PILOT  VEHICLE  WHICH  IS 
USEFUL  FOR  MONITORING 
HAZARDOUS  CONDITIONS  ON 
RAILROAD  TRACKS;  filed  10  May 
1996;  patented  6  May  1997.//Patent 
5,633,894:  aRCUTT  FOR 
MODULATING  A  SINUSOIDAL 
WAVEFORM  SIGNAL  USING  DIGITAL 
PULSE  SHAPING:  filed  26  January 
1995;  patented  27  May  1997.//Patent 
5.636,180:  SYSTEM  FOR  PREVENTING 
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BIOFOUUNG  OF  SURFACES  EXPOSED 
TO  WATER;  filed  16  August  1995; 
patented  3  June  19g7.//Patent 
application  07/518.604:  CERAMIC 
MATERIAL;  filed  2  May  1990.//Patent 
application  08/405.638:  DIGITAL 
SIMULATION  OF  ORGANISMAL 
GROWTH:  17  March  1995.//Patent 
application  08/417,340:  DISCRIMINATE 
REDUCTION  DATA  PROCESSOR;  filed 
5  April  1995.//Patent  application  08/ 
419.473:  METERING  SYSTEM  FOR 
COMPRESSIBLE  FLUIDS;  filed  10  April 
1995.//Patent  application  08/449,162: 
REGULATED  DISPENSING  SYSTEM; 
filed  24  May  1995.//Patent  application 
08/515,878:  ROTARY  COMPRESSOR 
WITH  PULSATION  MINIMIZING 
DISCHARGE;  filed  16  August  1995.// 
Patent  application  08/521.384: 
SINTERING  AIDS  FOR  PRODUCING 
BaO-A1203-2Si02  AND  SrO-A1203- 
2Si02  CERAMIC  MATERL\LS;  filed  26 
July  1995.//Patent  application  08/ 
585,612:  TYPE  D  QUANTUM  WELL 
LASER  WITH  ENHANCED  OPTICAL 
MATRIX  ELEMENTS;  filed  16  January 
1996.//Patent  application  08/605,251: 
OPTICAL  SPECTRUM  ANALYZER; 
filed  13  February  1996.//Patent 
application  08/627.816:  AGILE  WATER 
VEHICLE;  filed  1  April  1996.//Patent 
application  08/637.000:  LENGTH  AND 
ELONGATION  SENSOR;  filed  18  April 
1996.//Patent  application  08/646,537: 
LACTIC  ACID  TREATMENT  OF  INP 
MATERIALS;  filed  8  May  1996.//Patent 
application  08/655,789:  FUEL  SYSTEM 
ICING  INHIBITOR  AND  DEIONG 
COMPOSITION:  filed  29  May  1996.// 
Patent  application  08/656,528: 
METHOD  AND  APPARATUS  FOR 
DETERMINING  BOTH  DENSITY  AND 
ATOMIC  NUMBER  OF  A  MATERL\L 
COMPOSITION  USING  COMPTON 
SCATTERING;  filed  31  May  1996.// 
Patent  application  08/656,531: 
COMPLL\NT  ATTACHMENT;  filed  31 
May  1996.//Patent  application  08/ 
667.170:  SHOULDER-LAUNCHED 
MULTI-PURPOSE  ASSAULT  WEAPON; 
filed  20  Jtme  1996.//Patent  application 
08/668,489:  MMIC  RECEIVER 
SPECIFICATION;  filed  31  May  1996.// 
Patent  application  08/668,585:  FlTllNG 
FOR  FLEXIBLE  FUEL  BLADDER;  filed 
20  Jime  1996./ /Patent  application  08/ 
673,762:  CONTINUOUS  FLUID 
ATOMIZATION  OF  MATEIUALS  IN  A 
RAPIDLY  SPINNING  CUP;  filed  14  June 
1996.//Patent  application  08/682,895: 
METHOD  FOR  DATA  GAP 
COMPENSATION;  filed  28  June  lS96./ 
/Patent  application  08/684,836:  LOW 
VELOCITY  DETONATION  TRAP  FOR 
MONOPROPELLANT  FUEL  SYSTEMS; 
filed  24  June  1996.//Patent  application 
08/684,837:  FUEL  OXIDIZER 


EMULSION  INJECTION  SYSTEM;  filed 
24  June  1996.//Patent  application  08/ 
687,098:  APPARATUS  FOR 
DIAGNOSING  SLEEP  BREATHING 
DISORDERS;  filed  10  July  1996.//Patent 
application  08/687,699:  METHOD  AND 
APPARATUS  FOR  PREDICTING  THE 
EFFICACY  OF  CARDIOVERSION;  filed 
10  July  1996.//Palent  application  08/ 
693,816:  SOFTWARE  OBJECT  FOR 
PROVIDING  A  DISPLAY  OF  A 
SCROLLING  GRAPH;  filed  22  July 
1996.//Patent  application  08/695,841: 
AIRCRAFT  DETECTION  SYSTEM:  filed 
5  August  1996.//Patent  application  08/ 
695,911:  METHOD  OF  POSITIONING 
AND  SECURING  A  TUBE  ON  AN 
ELONGATE  SUPPORT;  filed  12  August 
1996. //Patent  application  08/696,589: 
METHOD  AND  DEVICE  FOR 
INSERTING  A  LINEAR  ARRAY 
MODULE  INTO  LONG  SMALL 
DIAMETER  PRESSURE  VESSELS;  filed 
24  July  1996.//Patent  application  08/ 
700.746:  VAIUABLE  ORIFICE  BALL 
VALVE;  filed  30  July  1996.//Patent 
application  08/701,336:  IMPROVED 
SUBMARINE  DEPLOYED  SEA-STATE 
SENSOR;  filed  22  August  1996.//Patent 
application  08/702,299:  SYSTEM  AND 
METHOD  FOR  DETERMINING  CLASS 
DISCRIMINATION  FEATURES;  filed  23 
August  1996.//Patent  application  08/ 
702,300:  SYSTEM  AND  METHOD  FOR 
DETERMINING  NODE 
FUNCTIONALITY  IN  ARTIFICIAL 
NEURAL  NETWORKS;  filed  23  August 
1996.//Patent  application  08/703,233: 
ELECTRONIC  FIRING  dRCUTT;  filed  21 
August  1996.//Patent  application  08/ 
703,234:  ELIMINATION  OF  SURFACE 
IRREGULARITIES  ON  THE 
WRAPAROUND  WINDOW  OF  A 
TORPEDO  NOSE  ARRAY;  filed  26 
August  1996.//Patent  application  08/ 
706,591:  SELF-PROPELLED  WHEEL 
FOR  WHEELED  VEHICLES;  filed  5 
September  1996. //Patent  application  Off/ 
706,593:  SQUIRREL  CAGE  TYPE 
ELECTRIC  MOTOR  ROTOR 
ASSEMBLY;  filed  5  September  1996.// 
Patent  application  08/708,001: 
THERMAL  STABIUZATION  OF  N,N- 
DINITRAMIDE  SALTS;  filed  26  August 
1996.//Patent  application  08/708,002: 
APPROXIMATION  METHOD  FOR 
WORKPLACE  LAYOUT  USING 
CONVEX  POLYGON  ENVELOPE;  filed 
27  August  1996.//Patent  application  08/ 
708.008:  WORKPLACE  LAYOUT 
METHOD  USING  CONVEX  POLYGON 
ENVELOPE;  filed  27  August  1996.// 
Patent  application  08/708,422: 
METHOD  AND  APP/VRATUS  FOR 
PHOTOBLEACHING  PATTERNS  IN 
IRRADL\TED  OPTICAL  WAVEGUIDES; 
filed  9  September  1996.//Patent 
application  08/708,423:  FIBER  OPTIC 


HANDLING  AND  COATING  FIXTURE; 
filed  September  1996.//Patent 
application  08/709,624:  METHOD  AND 
APPARATUS  FOR  IRRADIATING 
PATTERNS  IN  OPTICAL  WAVEGUIDES 
CONTAINING  RADIATION  SENSITIVE 
CONSTITUENTS;  filed  9  September 
1996.//Patent  application  08/712,526: 
CABLE  CONNECTOR  ASSEMBLY:  filed 
11  September  1996. //Patent  application 
08/713,896:  MODEL-BASED  PROCESS 
FOR  TRANSLATING  TEST 
PROGRAMS;  filed  13  September  1996./ 
/Patent  application  08/715,263: 
SEALING  RING  AND  SEAL  ASSEMBLY 
AND  METHOD  FOR  MAKING  A  SEAL 
ASSEMBLY;  filed  16  September  1996./ 
/Patent  application  08/715,741: 
SYSTEM  AND  METHOD  FOR 
COMPENSATING  FOR  DOPPLER 
SHIFTS  IN  SIGNALS  BY 
DOWNSAMPLING;  filed  5  September 
1996.//Patent  application  08/716,664: 
METHOD  FOR  MONITORING 
SURFACE  STRESS;  filed  27  August 
1996.//Patent  application  08/716,665: 
SYSTEM  FOR  MONITORING  SURFACE 
STRESS  AND  OTHER  CONDITIONS  IN 
STRUCTURES:  filed  27  August  1996.// 
Patent  application  08/716,673:  SYSTEM 
AND  METHOD  FOR  STOCHASTIC 
CHARACTERIZATION  OF  A  SIGNAL 
WITH  FOUR  EMBEDDED 
ORTHOGONAL  MEASUREMENT 
DATA  ITEMS;  filed  13  September 
1996.//  Patent  application  08/716,700: 
ROLLER  SHAFT  EXTRACTOR;  filed  19 
September  1996.//  Patent  application 
08/721,846:  FIBER  BRAGG  GRATINGS 
IN  CHALCOGENIDB  OR 
CHALCOHALID  BASED  INFRARED 
OPTICAL  FIBERS;  filed  30  September 
1996.//  Patent  application  08/730,910; 
HIGHLY  MANEUVERABLE 
UNDERWATER  VEHICLE  STATEMENT 
OF  GOVERNMENT  INTEREST;  filed  10 
October  1996.//Patent  application  08/ 
738,927:  MOBILE  X-RAY  UNIT;  filed  28 
October  1996.//Patent  application  08/ 
748,584:  THERMOSET  POLYMERS 
MADE  BY  BLENDING  POLY 
(CARBORANE-SILOXANE/SILANE- 
ACETYLENE)  AND  POLY  (SILOXANE/ 
SILANE- ACETYLENE);  filed  13 
November  1996.//Patent  application  08/ 
751,218:  m  TRANSMITTING  RARE 
EARTH  GALLOGERMANATE  GLASS- 
CERAMICS;  filed  15  November  1996.// 
Patent  application  08/757,415: 
MONOLITHIC  PIEZOELECTRIC 
ACCELEROMETER;  filed  27  November 
1996.//Patent  application  08/771,119: 
CERAMIC  STRUCTURE  WITH 
BACKFILLED  CHANNELS;  filed  20 
December  1996.//Patent  application  08/ 
771,120:  CHANNELED  CERAMIC 
STRUCTURE  /VND  PROCESS  FOR 
MAKING  SAME;  filed  20  December 


1996.//Patent  application  08/787,720: 
CHEMICAL  SENSOR  USING  TWO- 
DIMENSIONAL  LENS  ARRAY;  filed  24 
January  1997.//Patent  application  08/ 
787,721:  ORGANIC/INORGANIC 
COMPOSITE  WICKS  FOR  CAPILLARY 
PUMPED  LOOPS  BY  SOL-GEL 
PROCESSING;  filed  24  January  1997.// 
Patent  application  08/791 ,305: 
METHOD  AND  APPARATUS  FOR 
ABLATIVE  BONDING  USING  A 
PULSED  ELECTRON  BEAM;  filed  30 
January  1997.//Patent  application  08/  . 
794.979:  BIOSENSOR  USING 
MAGNETICALLY-DETECTED  LABEL; 
filed  5  February  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  OOCC). 
Arlington.  VA  22217-5660,  telephone 
(703)  696-4001. 

Dated:  Septembw  5, 1997. 

MJ).  Sutton, 

LCDR.JAGC.  USN Federal  Register  Liaisaa 
Officer. 

(PR  Ddc.  97-24296  Filed  9-12-97: 8:4S  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC-523] 

Proposed  Information  Collection  and 
Request  for  Comments 

September  10. 1997. 

AQBICY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506  (c)(2)(2)(a) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
R^ulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
November  14,  1997. 
AODRESSESi'Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  asd  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller.  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E., 
Washington.  D.C.  20426. 

FOR  FURTHER  MFORMATIONCONTACti 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fiEDC^at 
(202)  273-0873,  and  by  e-mail  at 
mmiller^erc .  fed .  us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 


requirements  of  FERC-523 
"Applications  for  Authorization  of 
Issuance  of  Seciuities"  (OMB  No.  1902- 
0043)  is  used  by  the  Commission  to 
implement  the  statutory  provisions  of  . 
Sections  19,  20  and  204  of  the  Federal 
Power  (FPA),  16  U.S.C.  792-828c. 

Under  the  FPA  a  public  utility  or 
licensee  must  obtain  Commission 
authorization  for  the  issuance  of 
securities  or  the  assumption  of 
>  liabilities  pursuant  to  the  sections 
identified  above.  Public  utilities  or 
licensees  are  not  permitted  to  issue 
securities  or  assume  any  obligations  or 
liabilities  as  guarantor,  indorser,  or 
surety  or  otherwise  in  respect  of  any 
other  security  of  another  person,  unless 
and  until,  they  have  submitted  an 
application  to  the  Commission  who  will 
in  turn,  issue  an  order  authorizing 
assumption  of  the  liability  or  issuance 
of  securities.  The  information  filed  in 
applications  to  the  Commission  is  uaed 
to  determine  the  Commission's 
acceptance  and/or  rejection  for  granting 
authorization  for  either  issuances  of' 
securities  or  assumptions  of  obligations 
or  liabilities  to  licensees  and  public 
utilities.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
Parts  20  and  34.  and  §$131.43  and . 
131.50, 

Action:  The  Commisston  is  reqoeetiiig 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  Reporting 
burden  for  this  cc^lection  is  estimated 
as: 


Number  ol  fsapondente  annually 
(1) 


60 


Number  of  responses  per  re- 

ortdc 

(2) 


1 


Average  burden  hours  per  re- 

sportse 

(3) 


110 


Total  annual  tturcton  hours 
(1)x(2)x(3) 


6.600 


Estimated  cost  burden  to  respondents: 
6.600  hours  divided  by  2087  hours  per 
year  times  $110,000  per  year  equals 
$347,868.  The  cost  per  respondent  is 
equal  to  $5,798. 

The  reporting  burden  Includes  the 
total  time,  effort,  or  finanfaal  resouices 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating 

verifying,  processing,  maintaining, 

disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 


data  sources;  (6)  completing  and 
reviewii^  the  collection  of  infonnation; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directiy  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  .support  of  its  mission. 
These  costs  ^ply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Conmients  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 


is  necessary  fior  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  whether  the 
infonnation  will  have  practical  utility; 
(2)  the  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
asstmxptions  used;  (3)  ways  to  enhance 
the  quality,  utility  ^nd  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  die 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
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infonnatioD  technology  e.g.  permitting 
electronic  submission  of  responses. 
UiaO.CMh«U. 
Secretary. 

(FR  Doc.  97-24355  Filed  9-12-«7;  8:45  am) 
lOOK«nT-M-M 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  RegulaUHy 
Conuniaaion 

(FERC  Form  566] 

Propoaed  Information  Collection  and 
nequeat  for  Cotwwenta 

September  9, 1997. 

AOBICY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  information 

collection  and  request  for  comments. 


In  compliance  with  the 
requiremenU  of  Section  3506(c)(2)(2)(a) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  Na  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soUciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  wrill  be  given  to 
comments  submitted  within  60  days  of 
the  publication  of  this  notice. 
ADOKESSeS:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Fedaxal  Energy 


Regulatory  Commission,  Attn:  Michael 
Miller,  Information  Services  EKvision. 
ED-12.4.  888  First  Street  N.E., 
Washington,  D.C.  20426. 

FOR  FURTHER  arORMATKM  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
mmillei^ferc.  fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  556 
"Cogeneration  and  Small  Power 
Production"  (OMB  No.  1902-0075)  is 
used  by  the  Commission  to  implement 
the  statutory  provisions  of  Section  3  of 
the  Federal  Act  (EPA),  16  U.S.C.  792- 
828C.  and  Sections  201  and  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  The  reporting 
requirements  associated  with  FERC 
Form  556  require  owners  or  operators  of 
small  power  production  or  cogeneration 
facilities  who  seek  qualifying  status  for 
these  facilities  to  file  an  application  to 
the  Commission  for  certification  as  a 
qualifying  facility  (QF). 

A  primary  objective  of  PURPA  is  the 
conservation  of  energy  through  efficient 
use  of  energy  resources  and  fiacilities  by 
energy  facilities.  One  means  of 
achieving  this  goal  is  to  encourage 
production  of  production  of  electric 
power  by  cogeneration  facilities  which 
make  use  of  reject  heat  associated  with 
conunercial  or  industrial  processes,  and 
by  small  power  production  facilities 


which  use  other  wattes  and  renewable 
resources.  PURPA.  through 
establishment  of  various  regulatory 
benefits,  encourages  the  development  of 
small  power  production  facilities  and 
cogeneration  facilities  which  meet 
certain  technical  and  corporate  criteria. 
Facilities  that  meet  these  criteria  are 
called  QFs. 

The  purposes  of  FERC  Form  556  are 
to:  specify  the  certification  procedures 
which  must  be  followed  by  owners  or 
operator  of  small  power  production  and 
cogeneration  facilities;  specify  the 
criteria  which  must  be  met;  specify  the 
information  which  must  be  submitted  to 
FERC  in  order  to  obtain  qualifying 
status;  specify  the  PURPA  benefito 
which  are  available  to  QFs  to  encourage 
small  power  production  and 
cogeneration;  and  specify  the 
requirements  pertaining  to  PURPA 
implementation  plans  regarding  the 
transaction  obligations  that  electric 
utilities  have  with  respect  to  QFs. 
Respondents  comply  with  these 
requirements  in  order  to  obtain  or  retain 
a  benefit.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
part  292. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date. 

Burden  Statement:  Public  Reporting 
biuden  for  this  collection  is  estimated 


Number  of  reapondants  annualy 
(1) 

NumtMr  of  raapohaes  per  r^ 

ipondants 

(2) 

Average  burden  hours  per  re- 
sponse 
(3) 

Total  annual  burden  houra 
(1)x(2)x(3) 

332 

1 

6 

« 2.049 

■  approxknale.  includes  appliartion  lor  Commission  certification.  PURPA  implementation 


nHngs.  ana  nonces  nr 


Egtimated  cost  burden  to  respondents: 
2,049  hours  divided  by  2087  hours  per 
year  times  $110,000  per  year  equals 
$107,997.  The  cost  per  respondent  is 
equal  to  $325. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  vtf  dating 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjxisting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  resources;  (6)  completing  and 
reviewing  the  collection  of  information; 


and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  coat  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  direcUy  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  acciuacy  of 


the  Commission's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(3)  ways  to  enhance  the  qualify,  utilify 
and  clarify  of  the  information  to  be 
collected;  and  (4)  ways  to  minimise  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
Lois  D.  Cashell, 
Secntaiy. 

(FR  Ooc.  97-24373  PUed  9-12-07;  8:45  am) 
BiujNQ  cooc  snr-tt-M 
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OEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  OA9»-70-001] 

Beaton  Ediaon  Company;  Notice  of 
HIIng 

September  9. 1997. 

Take  notice  that  on  July  9, 1997. 
Boston  Edison  Company  of  Boston. 
Massachusetts  tendered  for  filing  an 
index  of  its  service  agreements  imder  its 
open-access  transmission,  tariff  pursuant 
to  the  Commission's  order  in  Allegheny 
Power  System,  Inc.,  80  FERC  161.143 
(1997). 

Boston  Edison  states  that  copies  of 
this  filing  have  been  served  on  the 
affected  customers  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  19, 1997.  Protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parfy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  witii  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secivtcuy. 

[FR  Doc.  97-24361  Filed  »->12-97;  8:45  am] 
BNjJNa  oooe  ffn7-«i-M 


DEPARTMENT  OF  B4ERQY 

FMeral  Energy  Regulatory 

Commisaion 


[Doctol  Noi  TMBe-1-123-0001 

Croaaroada  Pipeline  Company;  Notice 
of  Propoaed  CtMNfigea  In  FERC  Gaa 
Tariff 

Septembw  9, 1997. 

Take  notice  that  on  September  3, 
1997,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Sixth  Revised 
Tariff  Sheet  No.  6.  Crossroads  asserts 
that  this  filing  is  being  made  to  comply 
with  the  Commission's  notice  of  August 
20,  1997  and  Section  154.402  of  the 
Commission's  regulations. 


Crossroads  states  that  the  purpose  of 
the  filing  is  to  add  an  Annual  Charge 
Adjustment  (ACA)  unit  charge  to  its 
tariff.  Crossroads  requests  an  effective 
date  of  October  1. 1997  for  the  proposed 
tariff  sheet  and  a  waiver  of  Section 
154.207  of  the  Commission's 
regulations. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  interruptible  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  886 
First  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  R^ulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Crossroads'  filing 
are  on  file  vrith  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaalieIl, 
Secretaiy. 
[FRDoc.  97-24371  Filed  »-12-97;  8:45  am) 

BUJNO  COOE  S717-01-M 


OEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dockat  No.  RP97-363-001] 

Egan  Hub  Partnera,  LP.;  Notice  of 
Compliance  HIing 

September  9,  1997. 

Take  notice  that  on  September  4. 
1997.  Egan  Hub  Partners,  LJ>.  (^an 
Hub),  filed  tariff  sheets  to  reflect 
compliance  with  Order  No.  587  et  seq. 
and  an  "Order  on  Compliance  Filing" 
issued  on  June  30, 1997,  79  FERC 
1 61.423  (1997).  (hereinafter  the  "June 
30  Order").  In  addition  to  filing  tariff 
sheets  that  have  been  revised  to  comply 
with  changes  ordered  by  the 
CoEomission  in  the  June  30  Order,  Egan 
Hub  states  that  it  is  also  filing  those 
tari^  sheets  that  were  appro^^  by  the 
Commission  in  the  June  30  Order.  In 
addition  to  the  foregoing  changes,  Egan 
Hub  states  that  it  h^  also  corrected 
spelling  and  similar  errors. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Stieet,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
R^ulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding.  A 
copy  of  this  filing  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CnlMil. 
Secretary. 

(FR  Doc.  97-24366  Filed  9-12-97;  8:45  am) 
aajjNQ  oooc  9m-9%-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DockM  Na  RPS7-614-OO0I 

Huntsville  Utilltlea  Gaa  Syatem  City  of 
Huntaville.  Alabama  v.  Midcoaat 
Interatata  Gaa  Tranamlaalon,  Inc.; 
Notice  of  Complaint  and  Motion  for 
Expedited  Relief 

September  9,  1997. 

Take  notice  that  on  September  4, 
1997,  Himtsville  Utilities  Gas  System. 
Cify  of  Huntsville,  Alabama, 
(Himtsville)  tendered  for  filing  a 
complaint  against  Midcoast  Gas 
Transmission,  Inc.  (Midcoast)  and  a 
motion  for  expedited  relief,  pursuant  to 
Section  5  of  the  Natural  Gas  Act.  Order 
No.  636-A.  and  Rules  206  and  212  of 
the  Commission's  Rules  of  Practice  and 
Procedure. 

Huntsville  submits  its  complaint 
against  the  alleged  unlawful  auction 
procedures  of  Midcoast  and  the 
improper  bids  by  Midcoast's  marketing 
affiliate.  Midcoast  Marketing.  Inc. 
(MMI).  with  respect  to  certain  firm 
transportation  capacify  Huntsville  has 
on  Midcoast  that  is  subject  to  expiring 
service  agreements  for  which  Huntsville 
has  a  tariff  right  of  first  refusal  (ROFR). 
Midcoast  Gas  Tariff.  General  Tnms  and. 
Conditions.  Section  3.14(e). 

Among  other  things,  Huntsville 
contends  that  the  terms  of  the  auction 
were  inconsistent  with  the 
Commission's  May  30, 1997,  Order  in 
docket  No.  RP97-331,  which  among 
other  things  stays  abandonment 
authorify  relating  to  service  to 
Huntsville  until  April  1, 1998. 
Huntsville  also  contends  that  MMI. 
which  is  the  sole  bidder  on  its  expiring 
capacify.  bid  on  the  Huntsville  capacify, 
without  having  market  support  for  its 
bids,  in  an  effort  to  manipulate  the 
auction  and  force  Himtsville  to  exercise 
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its  ROFR  for  nearly  the  maximum  rate, 
for  tlie  full  amount  of  the  expiring 
Huntsville  capacity,  for  the  maximum 
matching  term,  thereby  discouraging 
Huntsville's  pursuit  of  alternative 
transportation  service  on  the  Southern 
Natural  Gas  Company  (Southern)  North 
Alabama  Project  that  was  approved  in 
Docket  No.  CP96-153. 

Huntsville  requests  that  the 
Commission:  (i)  Void  the  Midcoast 
auction  and  MMI  bids;  (ii)  do  so  on  an 
expedited  basis,  or  order  a  stay  of  the 
September  18, 1997  date  for  the  exercise 
of  the  Huntsville  ROFR.  pending  further 
Commission  action  on  the  Huntsville 
complaint;  (iii)  investigate  Midcoast  and 
MMI's  activities  with  respect  to  the 
expiring  Huntsville  capacity;  and  (iv) 
grant  otfier  relief  as  the  Commission 
deems  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  September  15, 1997. 
Lois  D.  Cathell. 
Secretary. 
[FR  Doc.  97-24364  Filed  9-12-97;  8:45  am] 

BILLMQ  COCE  6717-»t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coflimission 

[Docket  Na  TM9e-1-66-000] 

Jupiter  Energy  Corporation;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  9, 1997. 

Take  notice  that  on  September  4, 
1997,  Jupiter  Energy  Corporation 
Qupiter)  tendered  for  filing  the 
following  sheets  of  effective  date  of 
October  1,  1997: 

Eleventh  Revised  Sheet  No.  4A 
Eleventh  Revised  Sheet  No.  5 A 
Eleventh  Revised  Sheet  No.  6A 

Jupiter  states  that  the  filed  tariff 
sheets  reflect  the  implementation  of 


Jupiter's  Annual  Charge  Adjustment 
(ACA)  surcharge.  The  proposed 
surcharge  rate  is  0.22c  per  Dth. 

Jupiter  states  that  a  copy  of  the  filing 
has  been  served  on  its  jurisdictional 
customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Jupiter's  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CMhall. 
Secretary. 
[FR  Doc.  97-24370  Filed  9-12-97;  8:45  am) 

BHJJNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-718-000] 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Auttwrizatlon 

September  9,  1997. 

Take  notice  that  on  August  29, 1997, 
K  N  Interstate  Gas  Transmission 
Company  (KNI),  Post  Office  Box  281304, 
Lakewood.  Colorado  80228,  filed  in 
docket  No.  CP9 7-7 18-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate 
eighteen  new  delivery  taps,  under  an 
existing  transportation  agreement  with 
K  N  Energy,  hic.  (KNE),  a  local 
distribution  customer.  KNI  also  request 
authorization  to  install  and  operate  one 
new  tap  for  Mid-America  Pipeline 
Company  (MAPC),  an  industrial 
transportation  service  customer,  under 
an  existing  transportation  agreement. 
KNI  is  requesting  authorization  to 
install  the  taps  in  various  counties  in 
■  Nebraska  and  in  two  counties  in  Kansas, 
to  facilitate  the  delivery  of  natural  gas 
for  agricultural,  commercial,  domestic 
and  industrial  uses.  KNI  makes  such 
request  under  its  blanket  certificate 


issued  in  Docket  No.  CP83-14O-000  and 
CP83-140-001  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  KNI  proposed  to  install 
the  following  eighteen  delivery  points  to 
KNE: 

1.  Two  delivery  points  in  Thayer 
County,  Nebraska  each  to  deliver 
approximately  29  Mcf  of  natural  gas  on 
a  peak  day  and  950  Mcf  annually  to 
serve  separate  irrigation  customers,  at 
an  estimated  facility  cost  of  $1,810  each. 

2.  A  delivery  point  in  Gosper  County, 
Nebraska  to  deliver  approximately  24 
Mcf  on  a  peak  day  and  792  Mcf 
aimually  to  serve  an  irrigation  ciistomer, 
at  an  estimated  facility  cost  of  $1,550. 

3.  A  delivery  point  in  Clay  County, 
Nebraska  to  deliver  approximately  19 
Mcf  on  a  peak  day  and  634  Mcf 
annually  to  serve  an  irrigation  customer, 
at  an  estimated  facility  cost  of  $1,550. 

4.  Two  delivery  points  in  Boone 
County,  Nebraska  to  deliver  gas  to  serve 
two  separate  irrigation  customers,  at  an 
estimated  facility  cost  of  $1 ,810  each. 
Approximately  36  Mcf  is  proposed  to  be 
delivered  through  one  of  die  points  on 

a  peak  day  and  1,188  Mcf  annually, 
while  approximately  26  Mcf  is  proposed 
to  be  delivered  on  a  peak  day  and  871 
Mcf  aimually  at  the  other  point 

5.  Two  delivery  points  in  Bufiiolo 
County.  Nebraska.  One  point  to  deliver 
approximately  6  Mcf  on  a  peak  day  and 
198  Mcf  annually  to  serve  an  irrigation 
customer,  at  an  estimate  facility  cost  of 
$1 ,500.  The  other  point  would  be  to 
deliver  approximately  53  Mcf  on  a  peak 
day  and  43,423  Mcf  aimually  to  serve  a 
commercial  customer,  at  an  estimated 
facility  cost  of  $2,000. 

6.  Two  delivery  points  in  Fillmore 
County,  Nebraska  to  deliver  gas  to  serve 
two  separate  irrigation  customers,  at  an 
estimated  focility  cost  of  $1,810  each. 
Approximately  29  Mcf  is  proposed  to  be 
delivered  through  one  of  the  points  on 

a  peak  day  and  950  Mcf  annually,  while 
approximately  26  Mcf  is  proposed  to  be 
delivered  on  a  peak  day  and  871  Mcf 
annually  at  the  other  point. 

7.  A  cfelivery  point  in  Madison 
County,  Nebraska  to  deliver 
approximately  24  Mcf  on  a  peak  day 
and  792  Mcf  annually  to  serve  an 
irrigation  customer,  at  an  estimated 
facility  cost  of  $1,550. 

8.  A  delivery  point  in  Norton  County, 
Kansas  to  deliver  approximately  6  Mcf 
on  a  peak  day  and  360  Mcf  annually,  to 
serve  a  domestic  customer,  at  an 
estimated  facility  cost  of  $1,500. 

9.  Two  delivery  points  in  Pierce 
County,  Nebraska  to  deliver  gas  to  serve 
two  separate  irrigation  customers,  at  an 
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estimated  facility  cost  of  $1550  each. 
Approximately  18  Mcf  is  proposed  to  be 
delivered  through  one  of  the  points  on 
a  peak  day  and  594  Mcf  annually,  while 
approximately  24  Mcf  is  proposed  to  be 
delivered  on  a  peak  day  and  792  Mcf 
annually  at  the  other  point. 

10.  A  delivery  point  in  Webster 
County,  Nebraska  to  deliver 
approximately  480  Mcf  on  a  peak  day 
and  2,600  Mcf  annually  to  serve  a 
commercial  customer,  at  an  estimated 
fecility  cost  of  $3,250.  KNI  indicates 
that  this  tap  is  slated  to  serve  ADM/ 
Growmark  (ADM),  who  requires  the  gas 
to  operate  a  commercial  grain  dryer.  It 
is  stated  that  ADM  required  service  by 
September  1,  1997  to  engage  in  its 
seasonal  crop  drying  operation,  avoid 
damage  to  newly  harvested  crops  and 
prevent  economic  loss  to  ADM. 
Accordingly,  KNI  has  expressed  its 
intent  to  provide  ADM  with  the 
required  gas  service  on  an  emergency 
basis. 

1 1 .  A  delivery  point  in  Knox  County, 
Nebraska  to  deliver  approximately  1 
Mcf  on  a  peak  day  and  1 ,440  Mcf 
annually  to  serve  a  commercial 
customer,  at  an  estimated  facility  cost  of 
$1,550. 

12.  Two  delivery  points  in  Holt 
County,  Nebraska  to  deliver  gas  to  serve 
two  separate  commercial  customers,  at 
an  estimated  facility  cost  of  $2,000  and 
$2,150,  respectively.  Approximately  67 
Mcf  is  proposed  to  be  delivered  through 
one  of  the  points  on  a  peak  day  and 
24,530  Mcf  annually,  while 
approximately  120  Mcf  is  proposed  to 
be  delivered  on  a  peak  day  and  650  Mcf 
annually  at  the  other  point. 

In  addition,  KNI  also  proposed  to 
install  a  delivery  point  to  MAPC.  KNI 
states  that  such  gas  will  be  used  to 
provide  compressor  fuel. 

A  delivery  point  in  Ottawa  County, 
Kansas  to  deliver  approximately  636 
Mcf  of  natural  gas  on  a  peak  day  and 
115.000  Mcf  annually  to  serve  an 
industrial  customer,  at  an  estimated 
facility  cost  of  $30,000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 


shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-24356  Filed  9-12-07;  8:45  am] 

MLUNG  COO€  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA96-38-000] 

Long  island  Lighting  Company;  Notice 
of  Filing 

September  9, 1997. 

Take  notice  that  on  June  25, 1997. 
Long  Island  Lighting  Company  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  docket 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stieet,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  19, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CashelL 
S^retary. 

[FR  Doc.  97-24360  Filed  9-12-97;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1-1S-000] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  9, 1997. 

Take  notice  that  on  September  4, 
1997,  Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  to  become 
part  of  in  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
October  1,  1997: 

Eighth  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  No.  4A 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheets 
is  to  reflect  a  revision  to  the  unit  rates 
for  the  collection  of  the  Annual  Charges 
imposed  by  Section  382  of  the 
Commission's  Regulations. 

Mid  Louisiana  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  of  the  General  Terms  and  Conditions 
of  Mid  Louisiana's  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  (>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  O.  Cashell, 
Secretary. 

(FR  Doc.  97-24367  Filed  9-12-97;  8:45  am] 
BHjjNO  CODE  snr-oi-w 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NOC.  OA97-237-000,  ER97-1079- 
000  and  EC97-3&-000] 

New  England  Power  Pool;  Notice  of 
Filing 

September  9. 1997. 

Take  notice  that  on  July  31, 1997, 
New  England  Power  Pool  tendered  for 
filing  an  amendment  in  the  above- 
referenced  dockets.Any  pej^on  desiring 
to  be  heard  or  to  protest  said  filing 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington,  D.C.  20426,  in. 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  September  19. 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  lo 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
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intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CMhril. 
Secretary. 

[FR  Doc.  97-24362  FUed  9-12-97;  8:45  am] 
I  cooc  tnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunlssion 

[Doctot  Na  ER97-2353-0001] 

New  York  State  Electric  &  Gae 
Corporation;  Notice  of  FHIng 

September  9. 1997. 

Take  notice  that  on  July  9. 1997.  New 
York  State  Electric  &  Gas  Corporation 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulat  ry  Commission,  888 
First  Street,  N.E  .  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  19. 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lota  D.  Cashall. 
Secntory. 

[FR  Doc.  97-24358  FUed  9-12-97;  8:45  ami 
MJJNO  COOK  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doctol  Na  TMM-I-M-OOI] 

Pacific  interstate  0ff8lK)re  Company; 
Notica  of  Change  In  Rata 

September  9.  1997. 

Take  notice  that  on  September  3, 
1997.  Pacific  Interstate  O&hore 
Company  (PIOC)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tarifi,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  an  effective  date  of 
October  1. 1997: 

Foutth  Reriaed  Sheet  No.  6 


PIOC  states  the  purpose  of  this  filing 
is  to  set  forth  the  applicable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.22  cents  per  0th,  effective  October  1, 
1997. 

PIOC  states  that  copies  of  this  filing 
has  been  served  on  PIOC's  sole 
customer,  the  Southern  California  Gas 
Company  and  the  Public  Utilities 
Commission  of  the  State  of  California 
and  other  interested  parties. 

Any  persons  desiring  to  protest  said 
filing  should  file  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  %vill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  O.  Caahdl. 
Secntory. 

(FR  Doc.  97-24369  Filed  9-12-97;  8:45  am) 
■UMO  COOC  tnT-«1-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  Na  RP97-291-004] 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Compliance  Rling 

September  9. 1997. 

Take  notice  that  on  September  4,      ^ 
1997,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  iU  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing,  proposed  to  be  effective 
September  14, 1997. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  August  5, 
1997  in  Docket  No.  RP97-291-001 ,  et 
al.,  80  FERC  1 61,198  (1997). 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisaCaafaell. 
Secretaiy. 

(FR  Doc.  97-24365  Filed  9-12-97;  8:45  am] 
■ajJNQ  OOOE  cnT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Doeiwt  Nee.  TX94-4-000  and  TX»4-4-00q 

Tex-La  Electric  Cooperative  of  Texas, 
Inc.;  Notice  of  Filing 

September  9, 1997. 

Take  notice  that  on  August  29, 1997. 
Texas  Utilities  Electric  Company  and 
Southwestern  Electric  Company 
(collectively  TU)  tendered  for  filing  a 
request  for  modification  of  the  Final 
Order  due  to  changed  circumstances 
and  an  amendment  to  TU's  compliance 
filing  of  May  1 ,  1995.  For  the 
modification  and  its  amendment.  TU 
requests  an  effective  date  of  August  1. 
1997.  TU  Electric  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on  all 
parties  on  the  official  service  list  in 
Docket  Nos.  TX94-4-000  and  TX94-4- 
002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  on  or  befcne 
September  19, 1997.  Prote6;s  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pairty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMhatl. 
Secretary. 
(FR  Doc  97-24363  FUed  9-12-97;  8:45  ami 

aaXSM  COOK  SMT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  TIM7-13-29-000I 

Transcontinental  Gas  Pipe  Une 
Corporation;  Notice  of  Propoaad 
Changes  in  FERC  Gaa  Tariff 

September  9. 1997. 

Take  notice  that  on  September  3, 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
Sixth  Revised  Sheet  No.  50.  to  be 
effective  July  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
FT-NT.  Transco  states  that  the  filing  is 
being  made  pursuant  to  tracking 
provisions  under  Section  4  of  Transco's 
Rate  Schedule  FT-NT. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  the 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  Washington.  D.C  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lofa  D.  rMhwII. 
Secntaiy. 

(FR  Doc.  97-24372  FU«I  9-12-97;  8:45  am) 
■LLMQ  cooE  srir-at-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  ER97-<ae64-000) 

Unicom  Power  Marketing,  Inc.;  Notice 
of  HIing 

September  9, 1997. 

Take  notice  that  on  August  28, 1997, 
Unicom  Power  Marketing,  Inc.,  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Struet,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Ruler  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  19, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becomes  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  v^th  the 
Commission  and  are  available  for  public 
inspection. 
Lafcaraafcin. 
Secntaiy. 

(FR  Doc.  97-24359  FUed  9-12-97;  8:45  am) 
I  0001  SnT-M-M 


DEPARTMENT  OF  BIERQY 

Federal  Energy  Regulatory 
Commiaalon 

(Docket  Na  CP»4-75S-00q 

Unitod  CHiaa  Gaa  Company;  NoOoa  of 
Appik:ation  To  Amend 

September  9, 1997. 

Take  notice  that  on  September  4, 
1997,  Atmos  Energy  Corporation 
(Atmos),  c/o  Crowell  &  Moring  LLP, 
1001  Peimsylvania  Avenue,  NW, 
Washington,  DC  20004-2595  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  to  amend  the 
limited  jurisdiction  certificate  of  public 
convenience  and  necessity  issued  in 
Docket  No.  CP94-753-000,  et  al.  to 
United  Qties  Gas  Company  (United 
Cities),  by  substituting  Atmos  as  the 
holder  of  the  limited  jurisdiction 
certificate.  Atmos's  application  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Atmos  states  that  on  July  31, 1997,  a 
merger  between  United  Cities  and 


Atmos  became  effective;  and,  the 
merged  company  bears  the  name  Atmos. 
The  limited  jurisdiction  certificate  was 
issued  in  the  above-captioned  docket  "*■ 
authorizing  United  Cities  to  operate  the 
Bamsley  Storage  Field  (Bamsley)  in 
Hopkins  County,  Kentucky,  since  it 
intended  to  lease  capacity  to  a  single 
storage  customer,  Sonat  Mari»ting 
Company  (Sonat),  whose  gas  would 
flow  in  interstate  commerce.  United 
Qties'  certificate  was  amended  to 
replace  Sonat  with  Woodward 
Marketing,  LLC  as  the  recipient  of  the 
storage  service.^  The  cerlf&cate  was 
further  amended,  to  add  to  the 
certificated  storage  fecilities  four  storage 
fields  in  Kansas.^ 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  30, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §$  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  v^ 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will    ' 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferted  upcm  the 
Commission  by  Sections  7  uid  15  of  the 
Natural  Gas  Act  and  the  Coounission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
%vill  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


« See.  68  FERC  1 61.334  (1994). 
>  Sea.  71  FERC  1 62,220  (1995). 
>Sm,  7S  FERC  1 62,044  (1896). 
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unnecessary  for  Atmos  to  appear  or  to 

be  represented  at  the  hearing. 

Lois  D.  CMhaU. 

Secretary. 

(FR  Doc.  97-24357  Filed  »-12-«7:  8:45  am] 

■LLMQ  cooe  tm-m-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConHniselon 

[Dodal  Na  Tlia%r1-43-00(q 

Williams  Natural  Qas  Company;  Notica 
of  Propoaad  Cttanges  In  FERC  Qas 
Tariff 

September  9. 1997. 

Take  notice  that  on  September  3. 
1997,  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  to  become 
part  of  iU  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Twenty  Second 
Revised  Sheet  No.  &A.  The  proposed 
effective  date  of  this  tariff  sheet  is 
October  1,  1997. 

WNG  states  that  pursuant  to  Article 
26  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  and  FERC 
Anniial  Charges  Billing  imder  18  CFR 
Part  382.  dated  August  1, 1997,  WNG  is 
filing  to  reflect  an  increase  in  the  FERC 
Annual  Charge  Adjustment  from  S.0020 
to  $.0022  per  0th  for  the  fiscal  year 
beginning  October  1 .  1997.  The  unit 
charge  fiactor  of  $.0020  per  Dth, 
approved  by  the  Commission,  is 
adjusted  by  the  debit  amount  related  to 
the  previous  fiscal  year  to  arrive  at  a 
total  ACA  unit  charge  Eactor  of  $.0022. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Fust  Street.  N.E.,  Washington,  O.Q 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  Of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  97-24368  Filed  9-12-97;  8:45  am) 

■LUNO  cooc  inr-oi-M 

DEPARTMENT  OF  ENERGY 

Waslam  Area  Power  Administration 

Transmission  and  Ancillary  Servlcas 
Ratss,  Pick-Sloan  Missouri  Basin, 
Eastern  Division 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTKM:  Notice  of  proposed  rate 
adjustments. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
transmission  service  and  ancillary 
service  rate  adjustments  for  Fick-SIoan 
Missouri  Basin  Program,  Eastern 
Division  (P-SMBP-ED).  The  proposed 
formula  rates  will  provide  sufficient 
revenue  to  repay  all  annual  costs  and 
assigned  investment  within  the 
allowable  time  periods.  The  proposed 
formula  rates  are  scheduled  to  go  into 
effiact  May  1, 1998.  This  Federal 
Register  notice  continues  the  procedure 
for  public  participation  in  the 
transmission  and  ancillary  service  rate 
adjustments,  which  began  with 
Western's  Advance  Announcement 
dated  March  28, 1997. 

DATES:  The  consultation  and  comment 
period  for  the  proposed  transmission 
service  and  ancillary  service  rates  will 
end  November  14,  1997.  Written 
comments  should  be  received  by 
Western  by  the  end  of  the  comment 
period  to  be  assured  consideration. 
Western  will  present  a  detailed 
explanation  of  the  proposed  rate  at  the 
public  information  forums  which  will 
be  held  at  the  following  dates  and  times: 

1.  October  16,  1997—9  a.m.  MDT, 
Billings.  Montana. 

2.  October  17,  1997— fl  a.m.  COT. 
Sioux  Falls.  South  Dakota. 

Western  will  receive  written  and  oral 
comments  at  the  public  comment 
forums  which  will  be  held  at  the 
following  times: 

3.  November  13. 1997 — 9  a.m.  MST. 
Billings.  Montana. 

4.  November  14.  1997—9  a.m.  CST. 
Sioux  Falls.  South  Dakota. 

ADDRESSES:  Western's  public 
information  forums  will  be  held  at  the 
following  places: 

1.  Radisson  Northwn  Hotel.  Broadway 
&  1st  Avenue  North.  Billings.  Montana. 


2.  Howard  Johnson.  3300  West 
Russell  Street.  Sioux  Falls.  South 
Dakota. 

Western's  public  comment  forums 
will  be  held  at  the  following  places: 

3.  Radisson  Northern  Hotel,  Broadway 
&  1st  Avenue  North,  Billings,  Montana. 

4.  Howard  lohnson,  3300  West 
Russell  Street,  Sioux  Falls,  South 
Dakota. 

Written  comments  should  be  sent  to: 
Gerald  C  Wegner.  Regional  Manager, 
Upper  Great  Plains  Region,  Western 
Area  Power  Administration,  P.O.  Box 
35800,  Billings,  MT  59107-5800. 
FOn  FURTHER  MFORMAT10N  CONTACT: 
Robert  F.  Riehl.  Rates  Manager,  Up{>er 
Great  Plains  Region  (UGPR).  Western 
Area  Power  Administration,  P.O.  Box 
35800.  Billings.  MT  59107-5800.  (406) 
247-7388.  E-mail  riehlOwapa.gov  or 
visit  UGPR's  home  page  at  http;// 
www.wapa.gov/u^/. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  InUoduction/ Background 
n.  Western's  Proposal 
m.  Proposed  Rates 
rv.  Cost  Shifting 

V.  Other  Options 

VI.  Authorities 

I.  Introductioii/Background 

Western  initiated  a  public  process  to 
establish  long-teim  open  access 
transmission  and  ancillary  service  rates 
for  the  P-SMBP-ED  with  its  advance 
announcement  of  March  28.  1997. 
Several  options  were  identified  and 
comments  and  ideas  were  solicited  on 
these  options.  Forty-five  letters  -were 
received  as  a  result  of  the  solicitation. 
The  letters  conunented  on  fourteen 
issues.  The  mest  constant  and 
consistent  message  received  from  the 
comments  was  that  Western  should 
choose  a  proposal  that  would  have  the 
least  impact  upon  the  P-SMBP-ED  firm 
power  rate.  This  Federal  Eegieter  notice 
continues  that  process. 

n.  Wastara's  Propoeal 

1 .  Honor  Existing  Contract 
Arrongentents 

Western  presenUy  has  the  following 
transmission  and  related  services 
contract  agreements.  Western  intends  to 
abide  by  the  terms  of  these  agreements 
and  sustain  the  benefits  incurred  from 
these  agreements. 

Basin  Electric  Power  Cooperative 
(Basin  Electric)  has  a  bilateral  Contract, 
90-BAO-415,  with  Western  for  Joint 
Transmission  System  services.  The 
Contract  became  effective  on  the  first 
day  of  the  first  full  billing  period 
following  the  date  of  its  execution. 
January  5. 1995.  and  remains  in  efibct 
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through  the  hour  ending  2400  of 
December  31.  2039.  Basin  Electric  also 
has  a  Contract.  90~BAO-431.  with 
Western  for  transmission  service  on  the 
Montana  Power  Company  (MPC) 
system.  The  Contract  became  effective 
on  the  date  of  its  execution.  November 
6, 1990,  and  remains  in  effect  through 
the  hour  2400  on  December  31,  2033. 

Black  Hills  Corporation  has  a  bilateral 
Contract,  88-BAO-320,  with  Western 
for  transmission  service.  The  Contract 
became  effisctive  October  1, 1988,  and 
terminates  at  12:01  a.m.,  October  1, 
1998,  as  specified  by  the  Contract. 

Heartland  Consumers  Power  District 
(Heartland)  has  a  bilateral  Contract,  89- 
BAO-344,  with  Western  for  Joint 
Transmission  System  services.  The 
Contract  became  effective  on  the  first 
billing  day  of  the  first  full  billing  period 
following  the  date  of  its  execution, 
December  28,  1995,  and  remains  in 
effect  through  the  hour  ending  2400  on 
December  31,  2039. 

Minnkota  Power  Cooperative,  Inc.  has 
a  bilateral  Contract,  88-BAO-313,  with 
Western  for  transmission  service.  The 
Contract  became  effective  the  first  day 
of  the  firat  billing  period  after  the  date 
of  execution.  October  6, 1989,  and 
remains  in  effect  through  December  31, 
2020,  as  specified  in  the  Contract. 

Missouri  Basin  Municipal  Power 
Agency  has  a  bilateral  Contract,  8-07- 
60-P0002.  with  Western  for  use  of  the 
Joint  Transmission  System.  The 
Contract  became  effective  on  the  first 
day  of  the  November  1977  billing  period 
and  remains  in  effect  until  midnight  of 
December  31, 1997,  as  defined  in  the 
Contract. 

Montana-Dakota  Utilities  Company 
has  a  bilateral  Contract,  88-BAO-308, 
with  Western  for  transmission  service. 
The  Contract  became  effective  on  its 
date  of  execution,  July  1,  1988,  and 
remains  in  effect  imtil  E>ecember  31, 
2015. 

MPC  has  a  bilateral  Contract,  4-07- 
60-P0228,  with  Western  for 
transmission  service.  The  Contract 
became  effective  October  15, 1984. 
Notice  to  terminate  this  Contract  has 
been  served  and  the  Contract  will 
terminate  on  or  about  June  30, 1998. 

Northwestern  Public  Service 
Company  has  a  bilateral  Contract,  4-07- 
6O-P0223,  with  Western  for 
transmission  service.  The  Contract 
became  effective  on  April  1, 1984,  and 
remains  in  effect  until  December  31. 
2000. 

Northern  States  Power  Company  has 
a  Conduct,  6-07-60-P0236,  with 
Western  for  transmission  service.  The 
Contract  became  effective  on  the  date  of 
its  execution,  June  2, 1986.  Notice  to 
terminate  this  Contract  has  been  served 


and  the  Contract  will  terminate  on 
January  31,  2001. 

2.  The  Inteffated  System  Will  Be  Used 
for  Transmission  Service  in  All  New 
Electric  Service  Arrangements 

Western,  Basin  Electric,  and 
Heartland  have  combined  their 
transmission  facilities  to  form  an 
Integrated  System  (IS)  and  herein 
developed  transmission  and  ancillaiy 
service  rates  using  a  Federal  Energy 
Regulatory  Commission  (FERC) 
approved  rate  design.  Western  has  been 
designated  as  the  operator  of  the  IS  by 
the  other  participants.  The  IS  consists  of 
the  transmission  facilities  owned  by 
Basin  Electric,  and  Heartiand  east  of  the 
east-west  electrical  separation  in  the 
United  States,  the  transmission  facilities 
owned  by  Western  in  the  P-SMBP-ED, 
and  the  Miles  City  DC  Tie  owned  by 
Western  and  Basin  Electric.  These 
facilities  interconnect  with  utilities  in 
the  States  of  Montana,  North  Dakota, 
South  Dakota,  Nebraslu,  Iowa. 
Colorado,  Minnesota,  and  Missouri  and 
in  addition  include  facilities  which 
interconnect  with  Canada. 

Our  approach  for  formation  of  the  IS 
was  to  include  fiacilities  which  followed 
the  spirit  and  intent  of  the  order  and  to 
make  the  system  most  useful  to  the 
transmission  requesters.  For  these 
reasons  we  included  several  major 
facilities  which  wen  not  a  part  of  the 
Joint  Transmission  System.  We 
included  the  second  345-kV 
transmission  line  between  the  Antelope 
Valley  and  Leland  Olds  generating 
stations;  which  follows  tiie  definitions 
used  for  acceptable  transmission 
facilities  in  other  filings.  The  230-kV 
transmission  line  between  Tioga,  North 
Dakota,  and  Boimdary  Dam,  which 
provides  access  to  loads  in  Canada,  has 
been  included  in  the  IS.  The  Miles  Qty 
DC  Tie,  which  provides  for  the 
transmission  of  electricity  between  the 
east-west  electrical  separation  of  the 
United  States  and  increases  access  to 
transmission  on  the  IS.  The  IS  also 
diffars  from  the  Joint  Transmission 
System  in  that  it  does  not  include  the 
transmission  facilities  owned  by  the 
joint  owners  of  the  Laramie  River 
Generating  Station,  which  require  the 
agreement  of  all  participants  prior  to 
inclusion.  Basin  Electric,  and  Heartiand 
do  not  constitute  all  the  owners  in  the 
Laramie  River  Generating  Station.  If 
they  reach  agreement.  Western,  Basin 
Electric,  and  Heartiand  may  consider 
inclusion  of  those  facilities  in  the  IS  rate 
and  tariff. 

For  each  of  their  new  electric  service 
arrangements  crossing  the  IS  facilities. 
Western,  Basin  Electric,  and  Heartland 
will  take  service  under  the  proposed  IS 


rates.  To  avoid  double  charging  for 
transmission  services,  credit  will  be 
given  for  transmission  capacity 
reservations  in  existing  Joint 
Transmission  System  service  contracts 
for  new  transactions  from  existing 
resources.  Western,  as  operator  of  the  IS, 
will  bill  for  service,  collect  payments, 
and  distribute  revenue  to  each 
participant. 

nL  Proposed  Rate* 

The  proposed  rates  conform  to  the 
spirit  and  intent  of  FERC  Order  Nos.  888 
and  888-A.  An  Open  Access 
Transmission  Tariff  (Tariff),  specifying 
terms  and  conditions,  is  being 
developed  under  a  separate  process. 
Once  implemented.  Western.  Basin 
Electric,  Heartiand,  and  others  will  take 
service  imder  the  proposed  Tariff  and 
rates  for  all  new  transmission  and/or 
electric  sales  arrangements.  Western  is 
requesting  public  comment  on  a 
proposed  rate  formula  that  would  be 
adjusted  annually,  on  or  about  May  1  of  ' 
each  year,  by  inserting  the  previous 
year's  data  into  the  formula.  The  data 
herein  is  fiscal  year  1996  data.  These 
rates  will  support  Western's  Tariff  and 
conform  with  the  spirit  and  intent  of 
FERC  Order  Nos.  888  and  888-A. 
Supporting  information  and  impacts  of 
these  rates  are  detailed  in  a  rate 
brochure  available  to  all  interested 
parties. 

1 .  Proposed  Revenue  Requirement  for  IS 
Transmission  Service 

The  proposed  rate  for  IS  transmission 
service  (Network  and  Point  to  Point)  is 
based  on  a  revenue  requirement  that 
recovers:  (i)  The  IS  investment  and 
interest  cost  fat  Westwn,  Basin  Electric, 
and  Heartiand  facilities  associated  with 
providing  IS  transmission  service;  and 
(ii)  the  operation,  maintenance, 
administrative  and  general  cost  for 
Western,  Basin  Electric  and  Heartiand 
allocated  to  IS  transmission  service. 
This  revenue  requirement  is  offset  by 
appropriate  transmission  revenues. 
Rates  %vill  be  recalculated  every  year  on 
or  about  May  1  based  on  the  previous 
year's  data.  The  previous  year's  data  to 
be  used  in  the  recalculation  will  be 
made  available  for  review  30  days 
before  the  new  rates  are  implemented. 
Firm  and  Non-Firm  Point  to  Point 
transmission  service  rates  will  be 
offered  on  an  up-to  basis  to  promote 
maximum  usage  and  transmission 
revenues  from  the  IS. 

2.  Proposed  Rate  for  Network  IS 
Transmission  Service 

The  proposed  rate  for  monthly 
Network  IS  transmission  service  is  the 
product  of  the  network  customer's  load 
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ratio  share  times  one-twelfth  (yi2)  of  the 
annual  network  transmission  revenue 
requirement  The  network  transmission 
revenue  requirement  is  derived  by 
annualizing  the  IS  transmission 
investment,  and  adding  transmission 
related  annual  costs,  including 
operation,  maintenance,  interest, 
administrative  and  general  costs.  The 
annual  costs  are  reduced  by  revenue 
credit  for  the  Non-Firm  transmission 
service.  The  load  ratio  share  is  based  on 
the  network  customer's  hourly  load 
coincident  with  the  IS  monthly 
transmission  system  peak  minus  the 
coincident  peak  for  alllS  Firm  Point-to- 
Foint  transmission  service  plus  the 
point-to-point  reservations.  The 
Network  rate  includes  the  cost  for 
scheduling,  system  control,  and 
dispatch  service  needed  to  provide 
transmission  service. 

3.  Proposed  Rate  for  Firm  Pomt-to-Pomt 
IS  Transmission  Service 

The  proposed  Firm  Point-to-Point  IS 
rate  is  based  on  a  revenue  requirement 
derived  by  annualizing  the  IS 
transmission  investment,  and  adding 
transmission  related  annual  costs.  These 
transmission  related  annual  costs 
include  operation,  maintenance, 
interest,  administrative  and  general 
costs.  The  aimual  costs  are  reduced  by 
revenue  credits  for  Non-Firm  . 
transmission.  The  resultant  net  annual 
cost  to  be  recovered  is  divided  by  the 
capacity  reservation  needed  for  ihe 
annual  average  monthly  IS  transmission 
load.  Using  1996  data,  this  methodology 
produced  a  charge  of  $3.07/kW-month 
for  Firm  Point-to-Point  transmission 
service.  This  proposed  rate  may  be 
adjusted  each  year  on  or  about  May  1 , 
by  a  recalculation  based  on  the  previous 
years  data  using  the  formula:  (Total 
Annual  Revenue  Requ''rement — Non 
Firm  Revenue  Credits)/ Annual  Average 
Transmission  System  Monthly  Peak 
Load/lZ  months.  The  point-to-point  rate 
includes  the  cost  for  scheduling,  system 
control,  and  dispatch  service  needed  to 
provide  transmission  service. 

4.  Proposed  Rate  for  Non-Finn  Point-to- 
Point  Service 

The  proposed  rate  for  Non-Firm 
Point-to-Point  IS  (Tansmissicni  service  is 
an  energy  rate  up-to  but  never  higher 
than  the  Firm  Point-to-Point  rate.  This 
rate  will  remain  in  effect  concurrently 
with  the  Firm  Point-to-Point  rate.  The 
Non-Firm  Point-to-Point  rate  includes 
the  cost  for  scheduling,  system  control, 
and  dispatch  service  needed  to  provide 
transmission  service. 


5.  Proposed  Rates  for  Ancillary  Services 

Western  will  provide  ancillary 
services,  subject  to  availability,  as 
described  below  and  as  listed  in  Table 
1.  The  rates  are  designed  to  recover  only 
the  costs  incurred  for  providing  the 
8ervice(s). 

6.  Proposed  Rate  for  Scheduling,  System 
Control  and  Dispatch  Service 

Western's  annualized  costs  for 
scheduling,  system  control  and  dispatch 
service  is  determined  by  multiplying  the 
portion  of  the  Watertown  Operations 
Office  net  plant  and  communications 
facilities  net  plant  associated  with 
scheduling,  system  control  and  dispatch 
service  by  the  transmission  fixed  charge 
rate.  The  annual  cost  for  scheduling, 
system  control  and  dispatch  service  is 
then  divided  by  the  number  of  daily 
schedules  in  FY  1996.  Using  1996  data, 
this  methodology  for  determining  the 
scheduling,  system  control  and  dispatch 
service  rate  has  produced  a  charge  of 
$54.50/schedule/day.  This  rate  and  rate 
design  is  recovering  only  Western's 
revenue  requirement. 

7.  Proposed  Rate  for  Reactive  Supply 
and  Voltage  Control  Service 

Western's  annualized  cost  for  reactive 
supply  and  voltage  control  is 
determined  by  multiplying  the  total  P- 
SMBP-ED  generation  net  plant  by  the 
generation  fixed  charge  rate.  The 
annualized  cost  is  multiplied  by  the 
capability  used  for  reactive  support  to 
determine  Western's  reactive  service 
revenue  requirement.  Basin  Electric's 
and  Heartland's  annual  revenue 
rsquirements  are  based  upon  the 
annualized  cost  of  equipment  installed 
on  their  generators  to  provide  this 
service.  Western's,  Basin  Electric's,  and 
Heartland's  revenue  requirements  are 
summed  for  the  total  revenue 
requirement.  The  reactive  supply  and 
voltage  control  service  charge  is  then 
derived  by  dividing  the  revenue 
requirement  by  the  total  load  in 
Western's  control  area.  The  annual  cost 
is  then  divided  by  12  months  to  obtain 
a  monthly  charge.  Using  1996  data,  this 
methodology  for  determining  the  rate 
for  reactive  supply  and  voltage  control 
has  produced  a  charge  of  S0.08/kW- 
month  for  transmission  capacity 
reserved. 

8.  Proposed  Rate  for  Regulation  <md 
Frequency  Response  Service 

Regulation  and  frequency  response 
service  in  the  east  side  of  the  control 
area  is  provided  primarily  by  Oahe 
generation  and  in  the  west  side  of  the 
control  area  by  Fort  Peck,  both  of  which 
are  Corps  of  Enginews  (Corps)  facilities. 
The  CorpM  generation  fixed  charge  rate 


is  applied  to  Oahe  and  Fort  Peck  net 
plant  costs  producing  an  aiuiual 
generation  revenue  requirement  for  the 
Oahe  and  Fort  Feck  power  plants.  This 
revenue  requirement  is  divided  by  the 
capacity  at  the  plants  to  derive  a  dollar 
per  kilowatt  charge  for  Oahe's  and  Fort 
Peck's  installed  capacity.  This  dollar  per 
kilowatt  charge  is  then  applied  to 
capacity  used  at  Oahe  and  Fort  Peck  for 
regulation  and  frequency  response 
service  in  the  control  area.  The  capacity 
used  for  regulation  and  frequency 
response  service  has  been  determined  to 
be  4  percent  of  the  annual  peak  load. 
The  4  percent  value  was  derived  by 
averaging  the  incremental  change  in 
hourly  load  in  the  control  area  for  the 
calendar  year.  The  annual  revenue 
reqiiirement  for  regulation  and 
frequency  response  service  is 
determined  by  applying  the  dollar  per 
kilowatt  charge  to  the  capacity  used  for 
regulation  and  frequency  response.  The 
regulation  and  frequency  response 
service  charge  is  then  determined  by 
dividing  the  revenue  requirement  by 
Western's  load  in  the  control  area.  The 
annunl  cost  is  then  divided  by  12 
months  to  obtain  a  monthly  charge. 
Using  1996  data,  this  methodology  for 
determining  the  rate  for  regulation  and 
frequency  response  produced  a  charge 
of  $0.09/kW-month  of  load  for  which 
Western  is  providing  this  service.  This 
rate  and  rate  design  is  recovering 
Western's  revenue  requirement  only. 
Credit  will  be  given  to  those 
transmission  customers  who  provide 
Western  with  Automatic  Generation 
Control  (AGC)  of  generation  facilities 
capable  of  providing  this  service. 

9.  Proposed  Rate  for  Energy  Imbalance  - 
Service 

This  service  is  not  intended  to 
provide  backup  for  generation  supply. 
Energy  shall  be  returned  with  like 
energy  (on  peak  with  on  peak,  etc.)  and 
accounts  zeroed  out  monthly.  Western 
reserves  the  right  to  apply  a  penalty  to 
energy  imbalances  outside  a  3  percent 
bandwidth  (•«■/- 1.5  percent  deviation). 
The  penalty  for  under  deliveries  outside 
the  3  percent  bandwidth  is  100  mills/ 
kWh.  Over  deliveries  outside  the  3 
percent  bandwidth  will  be  forfeited  to 
the  control  area. 

10.  Proposed  Rate  for  Reserves 

Western's  annualized  cost  for  reserves 
is  determined  by  multiplying  the  P- 
SMBP-ED  generation  net  plant  costs  by 
the  generation  fixed  charge  rate.  The 
cost/kW-year  is  determined  by  dividing 
the  plant  costs  by  the  plant  capacity. 
The  capacity  used  for  reserves  is 
determined  by  multiplying  the  peak  IS 
load  in  the  control  area  by  the  MAPP 
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operating  reserve  requirement.  The  cost/ 
kW-year  is  multiplied  by  the  capacity 
used  for  reserves  to  determine  the 
annual  cost  of  reserves.  The  annual  cost 
of  reserves  is  divided  by  Western's  peak 
load  in  the  control  area  to  calculate  the 


annual  charge.  The  annual  cost  is  then 
divided  by  12  months  to  obtain  a 
monthly  charge.  Using  1996  data,  this 
methodology  for  determining  the 
reserve  rate  has  produced  a  charge  of 
$0.12/kW-month  of  customer  load.  This 


rate  and  rate  design  is  recovering  only 
Western's  revenue  requirement.  If 
energy  is  taken  under  this  service  the 
energy  charge  will  be  the  MAPP  Rate  for 
Emergency  Energy,  which  is  cuiteotly 
30mills/kWh. 


TABLE  1.— PROPOSED  SERVICE  RATE  FORMULAS  FOR  NEW  TRANSACTIONS 

Service 

Raiefonnula 

1996  data 

Rate  baMd  on  1996  data 

Network  Transmission  

Customer's  Load  Ratio  Share  *  1/ 

Cuatomer's  Load  Ratio  Share  *  1/ 
12*($116.4M-$12.6M). 

For  comparison  estimate  at  S3.07/ 
kW-Mo. 

12  *  (Annual  Transmission  Rev- 

enue    Requirement — Non-Firm 

Revenue  Credits). 

Firm  Point-to-Point  Transmission .. 

(Total  Annual  Revenue  Require- 

($116.4M-$12.6M)/2,819 MW/12 

$3.07AtW-Ma 

■    .,■ 

ment — Nor>-Firm           Revenue 

rTKMiths. 

- 

Credits)/Annual  Average  Trans- 
mission System  Monthly  Peak 

Load/12  months. 

.          ■  "S 

Nor>-Finn     Point-to-Point    Trans- 

Finr) Point-to-Point  rate^30  hours 

$3.07/kW-Mo/730  hours/month  .. 

4.20M«s/kWh. 

mission. 

per  month. 

ScheduHng,  System  Control,  and 

Transmission  fixed  charge   rate* 

20.59%    *    $6.86M/25.915    daily 

S54.50/schedul«^day. 

DispeAch. 

((.4137  *  Watertown  net  plant)  ♦ 
(384  *  communications  net 
piant))/number  of  daily  sched- 
ules per  year. 

schedules  per  year. 

Reactive  Supply  and  Voltage  Con- 

((Generation  fixed  charge  rate  * 

((12.3%*    $613.2M    •    2.02%)    ♦ 

SO.OeAtW-Mo. 

troL 

generation  net  plant  cost  *  ca- 
patMlrty  used  for  reactive  sup- 
port) ■¥  Basin  Electnc  and 
Heertlarxl  revenue  require- 
merA)noad  in  control  area/12 
months. 

$1M)/2,532  MW-yr/12  months. 

Regulation    and    Frequency    Re- 

COE  fixed   charge   rate   *   COE 

10.4%  •  $251.6M/937  MW  *  64.6 

$O.Oa/kW-Mo. 

sponse. 

generation  net  plant  cost/plant 
capacity  '  capacity  used  for  reg- 
ulation/Westem's  load  in  control 
area/12  months. 

MW/1,615  MW/12  months. 

Energy  Imttalance 

Pen^ _ _ „ „.. 

100  mllls/VWh  charge  for  under 
deliveries  outside  3%  band- 
width(+/- 1 .5%).  Over  deliveries 
outside  3%  bandwidth  forfeited 
to  ttie  control  area. 

Reserves 

Generation   fixed   charge   rate   * 

12.3%    •    $613.2M/2.517    MW    * 

S0.12A(W-Mo. 

generation  net  plant  cost/plant 

80.75  MW/1,615  MW/12  monlhs. 

capacity  *  capacity  used  for  re- 

serves/Western's toad  in  control 

araa/1 2  months. 

- 

IV.  Cost  Shifting 

There  is  no  inunediate  impact  to  the 
P-SMBP-ED  firm  power  rate.  In  the  first 
few  yeara  as  new  electric  service 
arrangements  move  to  the  IS,  costs  will 
shift  between  the  IS  participants. 
Western  will  incur  approximately  $1 
million/year  of  additional  transmission 
cost.  Heartland  will  incur 
approximately  $200,000/year  of 
additional  transmission  cost  and  Basin 
Electric's  costs  will  be  reduced 
approximately  $2.4  million/year,  based 
upon  average  Pick-Sloan  generation. 
Western's  increased  transmission  costs 
Mrill  have  minimal  impact  to  the  P- 
SMBP-ED  firm  power  rate.  Although  it 
is  difficult  to  projOct  cost  shifting  among 
the  IS  participants  beyond  the  first  few 
yean  following  the  implementation  of 
this  proposal,  additional  usage,  and 


increased  revenues  should  occur  as 
existing  transmission  contracts 
terminate  and  are  reformulated.  This 
should  mitigate  the  impact  to  the 
participants.  Transition  payments 
among  the  IS  participants  may  be 
considered  to  mitigate  impacts  or  cost 
shifts  if  in  this  public  process  the 
impacts  are  determined  to  be  too  severe. 

V.  Otlwr  Optioiis 

All  other  options  mentioned  in  the 
Advance  Announcement  are  evaluated 
in  the  ctistomer  rate  brochure.  The 
additional  comment  item  of  generation 
based  rates  is  also  examined  in  the 
customer  rate  brochure. 

VLAndwrities 

Transmission  and  ancillary  services 
rates  for  the  P-SMBP-ED  are  being 


established  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101  et.  seq.)  and  the  Reclamation  Act 
of  1902  (43  U.S.C.  371  et.  seq.).  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c))  and 
section  5  of  the  Flood  Control  Act  of 
1944  (16  U.S.C.  825s)  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  DOE  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
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on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  efFect 
on  a  Qnal  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  FERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
are  found  at  10  CFR  part  903. 

Regulatory  Flexibility  Analyns 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  use.  601.  et.  seq),  each 
agency,  when  required  to  publish  a 
proposed  nile,  is  fuitbar  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
proposed  rule  on  small  entities.  In  this 
instance  the  initiation  of  the  IS 
transmission  rate  and  ancillary  service 
rate  adjustments  are  related  to  non- 
regulatory  services  provided  by  Western 
at  particular  rates.  Under  5  U.S.  C. 
601(2),  rules  of  particular  applicability 
relating  to  rates  or  services  are  not 
considered  rules  within  the  meaning  of 
the  act.  Since  the  IS  transmission  rates 
and  ancillary  services  are  of  limited 
applicability,  no  flexibility  analysis  is 
required. 

ExtviioTunental  Compliance 

Western  will  conduct  an 
environmental  evaluation  of  the 
proposed  rates  and  develop  the 
appropriate  level  of  environmental 
documentation  puisuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et.  seq.);  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  NEPA  (40 
CFR  parts  1500  through  1508):  and  the 
DOE  NEPA  Implementing  Procedures 
and  Guidelines  (10  CFR  part  1021). 

Reyiew  Under  the  Paperwork  Reduction 
Act 

In  accordance  with  the  Paperworii 
Reduction  Act  of  1980.  (44  U.S.C.  3501 
et.  seq.).  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  for  the  collection  of  customer 
information  in  this  rule,  under  control 
nimiber  1910-0100. 

Determination  Under  Executive  Order 
12866 

EXDE  has  determined  that  this  is  not 
•  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  ce  itralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  Office  of  Management 
and  Budget  is  required. 


Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memoranda,  or  other  documents 
made  or  kept  by  Western  for  aeveloping 
the  proposed  rates,  will  be  made 
available  for  inspection  and  copying  at 
the  Upper  Great  Plains  Regional  Office, 
located  at  2900  4th  Avenue  North, 
Billings,  MT  59107-5800.  during 
normal  business  hours. 

Dated:  September  S.  1997. 
MkkMl  S.  Hacakajlo. 
Acting  Administrator. 
(FR  Doc.  97-24346  Filed  9-12-97:  8:45  am) 
MjjNO  oooe  two  »1-> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPf>T8-400116;  FIU.-6746-71 

Toxics  Data  Reporting  Committaa  ot 
the  National  Advlaory  Council  for 
Envlronmantal  Policy  and  Technology; 
Notica  of  Public  Maating 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Nodce  of  public  meeting. 


r:  Under  the  Federal  Advisory 
Committee  Act.  EPA  gives  notice  of  a  2- 
day  meeting  of  the  Toxics  Eteta 
Reporting  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology.  This  will  be  the 
first  meeting  of  the  Toxics  Data 
Reporting  (TDR)  Committee,  whose 
mission  is  to  provide  advice  to  EPA 
regarding  the  Agency's  Toxics  Release 
Inventory  (TRI)  Program. 
DATES:  The  public  meeting  will  take 
place  en  September  29-30, 1997,  from 
8:30  a.m.  to  5  p.m.  Written  and 
electronic  comments  in  response  to  this 
Federal  Register  should  be  received  by 
September  18,  1997. 
ADOWCBBCT:  For  the  meeting  location 
contact  Cassandra  Vail  after  September 
18. 1997,  at  (202)  260-0675.  Written 
comments  should  be  submitted  in 
triplicate  to:  OPPT  Docket  Clerk.  TSCA 
Document  Receipt  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  Rm. 
E-G099,  401  M  St..  SW.,  Washington. 
DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  11.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

row  FUmMER  MFORMATION  CONTACT: 
Cassandra  Vail,  telephone:  (202)  260- 
0675.  fax  number  (202)  401-8142,  e- 
mail:  vailxassandra#epamail.epa.gov. 


or  Michelle  Price,  telephone:  (202)  260- 
3372,  fax  number  (202)  410-8142,  e- 
mail:  price.michelle9epamail.epa.gov. 

SUPPI^MENTARY  MFOnMATKM: 
I.  Background 

EPA  is  proposing  that  the  TDR 
committee  discuss  the  following 
8ub)ects  regarding  the  TRI  reporting 
forms.  Forms  R  and  Form  A:  (1) 
Formatting  of  the  Form  R;  (2) 
nomenclature  used  in  the  Form  R;  (3) 
opportunities  for  burden  reduction  in 
both  Form  R  and  Form  A;  and  (4) 
additional  clarification  of  the  elements 
in  the  Form  R  and  EPA's  presentation  of 
the  data  in  public  information 
documents.  EPA  also  expects  to  receive 
specific  recommendations  frxim  the  TDR 
committee  for  changes,  modifications, 
deletions,  and/or  additions  of  data 
elements  to  the  Form  R  and  Form  A. 
The  purpose  of  the  first  meeting  wiU  be 
to  discuss  section  5  of  the  Form  R  with 
regard  to  the  definition  of  release. 

Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  5 
minutes.  Interested  parties  are 
encouraged  to  contact  Cassandra  Vail,  to 
schedule  presentations  before  the 
committee. 

n.  Public  Kacofd 

A  record  has  been  established  for  this 
action  under  docket  control  number 
"OPPTS-400116"  (including  commenU 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607. 401  M  SL,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 
oppt.ncic9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directiy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document 
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List  of  Subjects 

Environmental  protection. 

Dated:  Septemlwr  9, 1997 

Cassandra  Vail, 

Acting,  Designated  Federal  Official,  OfiBce 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-24418  Filed  9-12-97;  8:45  am) 
■ILIJNQOOM( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S888-3I 

Privacy  Act  of  1974;  Research  Grant, 
Cooperative  Agreement,  and 
Faliowahip  Application  Files  System  of 
Records 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  new  Privacy  Act 
system  of  records. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  publishing  a  notice  for  public 
comment  on  a  system  of  records  subject 
to  the  Privacy  Act  of  1974,  5  U.S.C. 
552a.  This  system  is  entitied  "Research 
Grant,  Cooperative  Agreement,  and 
Fellowship  Application  Files." 
Additional  information  on  this  system  is 
described  in  the  Supplementary 
Information  section  of  this  notice. 
EFFECTIVE  DATE:  This  proposed  action 
will  be  effective,  without  further  notice 
on  October  27, 1997,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  National  Center 
for  Environmental  Research  and  Quality 
Assurance  (Mail  Code  8701).  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  E.  Menzer,  Senior  Science 
Advisor,  National  Center  for 
Environmental  Research  and  Quality 
Assurance  (Mail  Code  8701),  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Telephone:  (202)  26(^-5779. 
SUPPiaHENTARY  INFORMATION:  The 
purpose  of  this  system  of  records  is  to 
assist  EPA  in  conducting  and 
documenting  the  receipt  and  review  of 
applications  and  awards  of  research 
grants  to  the  most  meritorious 
applicants  in  response  to  solicitations 
issued  by  the  Office  of  Research  and 
Development  in  furtherance  of  its 
Science  to  Achieve  Results  (STAR) 
program.  The  system  includes 
application  files  and  computer- 
generated  records  developed  in 


connection  with  the  review  and 
decision  process  for  awarding  grants 
under  the  terms  of  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
41  U.S.C.  501  et  seq.  Application  files 
are  comprised  of  (1)  the  submitted 
application,  which  includes  the  names 
and  resumes  of  proposed  investigators, 
(2)  peer  reviewers'  comments  on  the 
application,  and  (3)  documentation  of 
the  decision  process  on  the  application. 
Computer-generated  records  include 
data  regarding  the  administrative 
management  of  the  application  in  the 
peer  review  process. 

This  system  of  records  contains 
records  retrieved  by  the  names  of  the 
grant  principal  investigators, 
universities,  not-for-profit  research 
organizations,  and  other  organizations. 
Only  information  retrieved  by  the 
names  of  individuals  is  covered  by  this 
Privacy  Act  notice. 

Dated:  August  28, 1997. 
Ahrin  M.  Fssachowitx, 

Acting  Assistant  Adminstratorfor 
Administration  and  Resources  Management 
and  Chief  Information  Officer. 

EPA-M 

SYSTEM  NAME: 

Research  Grant,  Cooperative 
Agreement,  and  Fellowship  Application 
Files  System  of  Records,  EPA/ORD. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

National  Center  for  Environmental 
Research  and  Quality  Assurance,  Office 
of  Research  and  Development, 
Waterside  Mall,  401  M  St,  SW. 
Washington,  DC  20460. 

CATEOO«ES  OF  MOiVIOUALS  COV»EO  BY  THE 
SYSTBI: 

Individuals  (principal  investigators) 
who  request  or  have  previously 
requested  support  from  the  ORD 
research  grants  programs  of  the  U.S. 
Environmental  Protection  Agency, 
either  individually  or  through  an 
academic  or  other  institution. 

CATEOOIVES  OF  RECORDS  M  THE  SYSTBI: 

The  names  of  the  principal 
investigators,  the  proposals  and  their 
identifying  numbers,  supporting  data 
from  the  academic  institutions  or  other 
applicants,  proposal  evaluations  from 
peer  reviewers,  review  records,  financial 
data,  and  other  material  related  to 
evaluation  of  applications. 

AUTHORHY  FOR  MAINTBIANCE  OF  THE  SYSTBI: 

44  U.S.C.  3101;  Federal  Grant  and 
Cooperative  Agreement  Act,  41  U.S.C. 
501  et  seq.;  the  Clean  Air  Act.  as 


amended.  42  U.S.C.  1857  et  seq.;  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  33  U.S.C.  1254  et  seq.;  the 
Public  Health  Service  Act,  as  amended. 
42  U.S.C.  241  et  seq.;  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recoveiy 
Act  of  1976, 42  U.S.C.  6901  et  seq.;  the 
Federal  Insecticide,  Fuingicide,  and 
Rodenticide  Act,  as  amended,  7  U.S.C 
136  et  seq.;  and  the  Grant  Act,  42  U.S.C 
1891  et  seq. 

PURPOSE^: 

The  purpose  of  this  system  of  records 
is  to  assist  EPA  in  conducting  and 
dociunenting  the  receipt  and  review  of 
applications  and  award  of  research 
grants  to  the  most  meritorious 
applicants  in  response  to  solicitations 
issued  by  the  Office  of  Research  and 
Development  in  furtherance  of  its 
Science  to  Achieve  Results  (STAR) 
program. 

ROUTME  USES  OF  RECORDS  MAMTAMH)  M  THE 
SYSTBI,  INCUJOetQ  CATEOORCS  OF  US8IS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  information  from  this 
system  of  records  may  be  made  as 
follows: 

1.  To  a  Member  of  Congress  or  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
irom  that  Member  or  office  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

2.  To  Federal  contractors,  grantees, 
volunteers,  and  other  individuals  who 
have  been  engaged  to  assist  the  Federal 
Government  in  the  performance  of  a 
contract,  grant,  cooperative  agreement, 
or  other  activity  related  to  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  perform  that 
activity. 

3.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  hiring 
or  retention  of  an  employee;  the 
reporting  of  an  investigation  on  an 
employee;  the  letting  of  a  contfact;  or 
the  issuance  of  a  security  clearance, 
license,  grant,  or  other  benefit. 

4.  To  a  Federal,  State,  or  local  agency 
where  necessary  to  enable  EPA  to  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  security  clearance, 
license,  grant,  or  other  benefit 

5.  To  an  appropriate  Federal,  State, 
local,  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation,  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 
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6.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticif>ated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 
interest:  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EJPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
agency. 

7.  In  a  proceeding  before  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the 
litigation  is  likely  to  afiiect  the  agency. 
Such  disclosures  include,  but  are  not 
limited  to.  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  requests  for  discovery. 

8.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

9.  To  qualified  reviewers  for  their 
opinion  and  evaluation  of  applicants 
and  their  proposals  as  part  of  the 
application  review  process. 

10.  To  other  Federal  government 
agencies  and  private-sector 
organizations  regarding  applicants  or 
nominees  in  order  to  coordinate  joint 
programs  between  Federal  agencies. 
State  or  local  government  agencies,  and/ 
or  private-sector  organizations. 

11.  To  the  applicant  institution  for 
purposes  of  obtaining  data  regarding  the 
application  review  process  or  award 
decisions,  or  administering  grant 
awards. 


POLiaES  AND  PRACTICES  FOR  STORINO, 
RETRIEV1NQ,  ACCESSING,  RETAiMNO,  AND 
(MSPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Various  parts  of  the  system  are 
maintained  on  computer  and/or  in  hard 
copy  files. 

RETRIEVAaiUTY: 

Information  is  retrieved  by  the  name 
of  the  principal  investigator.  Computer 
files  may  also  be  retrieved  by  various 
data  elements  in  the  database. 

SAFEOUAROS: 

All  records  are  maintained  in  secured 
areas  with  restricted  access  or  are 
accessed  by  unique  passwords  or  log-in 
procedures.  Only  EPA  personnel  and 
agency  contractors  with  a  need-to-know 
in  order  to  perform  their  duties  may 
access  the  information. 

RETBmON  AND  gOPOSAL: 

Files  are  maintained  in  accordance 
with  approved  record  retention 
schedules.  Awarded  proposals  are 
transferred  to  the  Federal  Records 
Center  one  year  af^er  closeout  where 
they  are  retained  for  an  additional  six 
years.  Declined  proposals  are  destroyed 
three  years  after  they  are  declined. 

SYSTEM  MANAaER(8)  AND  AOORESS: 

Director,  Peer  Review  Division, 
National  Center  for  Environmental 
Research-and  Quality  Assurance  Mail 
(Code  8725),  USEPA,  401  M  SL,  SW, 
Washington,  DC  20460. 

NOmCA'DON  PROCEOUHE: 

Contact  the  system  manager  at  the 
above  address.  You  may  be  required  to 
provide  information  to  verify  your 
identity 

RECORD  ACCESS  PROCaMJRt: 

Same  as  "Notification  Procedure," 
above.  In  addition,  please  specify  the 
record  you  wish  to  access. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure," 
above.  In  addition,  please  specify  the 
record  you  wish  corrected,  the 
requested  correction,  and  justification 

for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
principal  investigators,  academic 
institutions  ot  other  applicants,  peer 
reviewers,  and  EPA  and  other  Federal 
agency  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  portions  of  this  system  consisting 
of  investigatory  material  which  would 
identify  persons  providing  evaluations 


of  EPA  grant  applicants  and 
applications  have  been  exempted 
pursuant  to  5  U.S.C.  552a(k)(5). 
Regulations  exempting  this  system  from 
certain  provisions  of  the  Privacy  Act 
will  be  published  separately  in  the 
Federal  Register  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c),  and 
(e). 

|FR  Odc.  97-24212  Filed  »-12-97;  8:45  am) 
MUJNG  CODE  asao-oo-p 


ENVIRONMENTAL'  PROTECTION 
AGENCY 

[FRL-6888-2] 

Privacy  Act  of  1974;  ORD  P^w  Review 
Panelist  Infornnation  System  (PRPIS) 
System  of  Records 

AOOtCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  new  Privacy  Act 
system  of  records. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  publishing  a  notice  for  public 
comment  on  a  system  of  records  subject 
to  the  Privacy  Act  of  1974,  5  U.S.C. 
552a.  This  system  is  entitled  "ORD  Peer 
Review  Panelist  Information  System 
(PRPIS)."  Additional  information  on 
this  system  is  described  in  the 
Supplementary  Information  section  of 
this  notice. 

EFFECTIVE  DATE:  This  proposed  action 
will  be  effective,  without  further  notice 
on  October  27,  1997,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

AOORESSES:  Comments  should  be 
addressed  to  Director,  National  Center 
for  Environmental  Research  and  Quality 
Assurance  (Mail  Code  8701),  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  E.  Menzer,  Senior  Science 
Advisor,  National  Center  for 
Environmental  Research  and  Quality 
Assurance  (Mail  Code  8701),  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.  Washington.  DC  20460. 
Telephone:  (202)  260-5779. 
SUPPLEMENTARY  INFORMATION:  EPA  uses 
the  services  of  peer  reviewers  &t)m  the 
scientific  community  to  assist  in 
selecting  the  most  meritorious 
applications  from  pools  of  applications 
or  assessing  the  quality  and 
performance  of  awarded  grants, 
cooperative  agreements,  and 
fellowships.  The  purpose  of  this  system 
of  records  is  to  assist  EPA  in  conducting 
and  documenting  the  review  of 
applications  through  the  use  of 
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contracted  peer  reviewers.  The  system 
includes  reviewer  files  and  computer- 
generated  records  developed  in 
connection  with  the  review  and 
decision  process  for  awarding  grants 
under  the  terms  of  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977. 
Reviewer  files  are  comprised  of  (1) 
personal  data  about  potential  reviewers, 
who  are  scientists  and  engineers  in  the 
academic  and  private  sectors,  (2) 
information  about  their  educational 
background  and  expertise,  (3)  records  of 
their  employment,  (4)  records  of  their 
publications  and  other 
accomplishments,  (5)  conflict  of  interest 
and  confidentially  certifications,  and  (6) 
records  of  panel  participation. 
Computer-generated  records  include 
data  regarding  the  administrative 
management  of  the  peer  review  process. 
This  system  of  records  contains  records 
retrieved  by  the  names  of  the  peer 
reviewers,  universities,  not-for-profit 
research  organizations,  and  other 
organizations.  Only  information 
retrievable  by  the  names  of  individuals 
is  covered  by  this  Privacy  Act  notice. 

Dated:  August  28, 1997. 
Alvin  M.  PesKhowitz, 

Acting  Assistant  Adminstrator for 
Administration  and  Resources  Management 
and  Chief  Information  Officer. 

BRAST 

SYSTBINAME: 

ORD  Peer  Review  Panelist 
Information  System  (PRPIS)  System  of 
Records. 

aCCURITY  CLASamCATWN: 

None. 

SYSTEM  LOCATION: 

National  Center  for  Environmental 
Research  and  Quality  Assurance,  Office 
of  Research  and  Development, 
Waterside  Mall,  401  M  St,  SW. 
Washington,  DC  20460. 

CATEQONKS  OF  MOIVIDUALS  COVERB)  SY  THE 

SYsrai: 

Peer  reviewers  who  evaluate  grant, 
fellowship,  and  cooperative  agreement 
applicants  and  their  applications. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  names  of  the  peer  reviewers, 
supporting  data  about  the  academic 
institutions  or  other  institutional 
affiliations  of  the  peer  reviewers, 
proposal  evaluations  frtim  peer 
reviewers,  review  records,  contract  and 
financial  data,  committee  or  panel 
discussion  summaries,  and  other  agency 
records  containing  or  reflecting 
comments  on  the  applications  or  the 
applicants  from  peer  reviewera. 


AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101;  Federal  Grant  and 
Cooperative  Agreement  Act,  41  U.S.C. 
501  et  seq.;  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  1857  et  seq.;  the 
Federal  Water  Pollution  Control  Act,  as 
amended,  33  U.S.C.  1254  et  seq.;  the 
Public  Health  Service  Act,  as  amended, 
42  U.S.C.  241  et  seq.;  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  42  U.S.C.  6901  et  seq.;  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended,  7  U.S.C. 
136  et  seq.;  and  the  Grant  Act,  42  U.S.C. 
1891  et  seq. 

PURP08E(S): 

The  purpose  of  this  system  of  records 
is  to  assist  EPA  in  conducting  and 
documenting  the  review  of  applications 
for  research  grants,  cooperative 
agreements,  and  fellowships  through  the 
use  of  peer  reviewers  &t)m  the  scientific 
community. 

ROUTMC  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBd,  mCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  information  irom  this 
system  of  records  may  be  made  as 
follows: 

1.  To  a  Member  of  Congress  or  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  Member  or  office  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

2.  To  EPA  contractors,  grantees, 
volunteers,  and  other  individuals  who 
have  been  engaged  to  assist  the  Federal 
Government  in  the  performance  of  a 
contract,  grant,  cooperative  agreement, 
or  other  activity  related  to  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  Order  to  perform  that 
activity. 

3.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  hiring 
or  retention  of  an  employee;  the 
reporting  of  an  investigation  on  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  security  clearance, 
license,  grant,  or  other  benefit. 

4.  To  a  Federal,  State,  or  local  agency 
where  necessary  to  enable  EPA4K  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  security  clearance, 
license,  grant,  or  other  benefit. 

5.  To  an  appropriate  Federal,  State, 
local,  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation,  or  order  and  the 


information  disclosed  is  relevant  to  the' 
matter. 

6.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 
interest:  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  Q'A 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
agency. 

7.  In  a  proceeding  before  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the 
litigation  is  likely  to  affect  the  agency. 
Such  disclosures  include,  but  are  not 
limited  to.  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  requests  for  discovery. 

8.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

9.  To  Federal  government  agencies 
with  whom  EPA  cooperates  in  joint 
grant  programs. 

POUCIES  AND  PRACTICES  FOR  STONMQ, 
RETRCVmQ,  ACCESSMO,  RETAMMQ,  AND 
OI8P08MG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Various  ptarts  of  the  system  are 
maintained  on  computer  and/or  in  hard 
copy  files. 

retrkvabnjty: 

Information  is  retrieved  finm  hard 
copy  and  computer  files  by  the  names 
of  peer  reviewers.  Computer  Records 
may  also  be  retrieved  by  non-personal 
data  elements. 


I 
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SAFEGUAfWS: 

All  records  are  maintained  in  secured 
areas  with  restricted  access  or  are 
accessed  by  unique  passwords  or  log-in 
procedures.  Only  EPA  personnel  and 
agency  contractors  with  a  need-to-know 
in  order  to  perform  their  duties  may 
access  the  information. 

RETENTION  AND  (MPOeAL: 

File  is  cumulative  and  is  maintained 
indefinitely. 

trSTEM  lfUNAaER(S)  AND  AOORESS; 

Director.  Peer  Review  Division, 
National  Center  for  Environmental 
Research  and  Quality  Assurance  Mail 
(Code  8703).  USEPA.  401  M  St.,  SW. 
Washington.  DC  20460. 

NOrnCATICN  PnOCEOURE: 

Contact  the  system  manager  at  the 
above  address.  You  may  be  required  to 
provide  information  to  verify  your 
identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  Procedure," 
above,  hi  addition,  please  specify  the 
record  you  wish  to  access. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure." 
above.  In  addition,  please  specify  the 
record  you  wish  corrected,  the 
requested  correction,  and  justification 
for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  irom  the 
individual  reviewers  and  EPA  and  other 
Federal  agency  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 

[FR  [)oc.  97-24413  Filed  9-12-97;  8:45  unj 
aiujNQ  cooc  «ao-6flP 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Doctwl  96-45;  DA  97-1957] 

Common  Carrier  Bureau  Seeks 
Comment  on  Universal  Service 
Support  Distribution  Options  for 
Schools,  Libraries,  and  Rural  Health 
Care  Providers 

Released:  September  10. 1997. 

Potential  for  Exhaustion  of  Funds 

On  N4ay  8, 1997,  the  Federal 
Communications  Commission 
(Commission)  released  a  Report  and 
Order  on  Universal  Service  CC  Docket 
No.  96-45.  FCC  97-157  62  FR  32862 


(June  17. 1997)  {Order). '  In  the  Order, 
the  Commission  determined  that  funds 
for  eligible  schools,  libraries,  and  rural 
health  care  providers  will  be  distributed 
on  a  first-come  first-served  basis 
beginning  January  1.  1998.  The 
Commission  also  established  a  S2.Z5 
billion  a|inual  cap  on  universal  service 
support  for  schools  and  libraries  and  a 
$400  million  annual  cap  for  rural  health 
care  providers.  Eligible  schools  and 
libraries  will  be  required  to  participate 
in  a  competitive  bidding  process  to 
select  their  service  providers  and  will  be 
p>ermitted  to  submit  funding  requests 
once  they  have  made  agreements  for 
specific  eligible  services.  The 
Administrator  will  commit  funds  hased 
on  those  agreements  on  a  first-come 
first-served  basis  until  only  $250 
million  in  funds  remains  available. 
Thereafter,  a  system  of  priorities  will 
govern  the  distribution  of  the  remaining 
$250  million  to  provide  an  opportunity 
for  only  the  most  economically 
disadvantaged  schools  and  libraries  to 
receive  support.  In  light  of  the  need  to 
implement  the  necessary  administrative 
processes,  funding  for  the  period 
beginning  January  1. 1998  and  ending 
June  30, 1998  will  be  limited  to  $1 
billion  for  schools  and  libraries. 
Similarly,  disbursement  to  rural  health 
care  providers  will  be  limited  to  $1(X) 
million  in  the  first  quarter  of  1998. 

In  response  to  concerns  expressed 
about  distributing  support  to  schools, 
libraries,  and  rural  health  care  providers 
on  a  first-come,  first-serve  basis,  we  seek 
comment  on  the  following  issues: 

(1)  Whether  a  "window"  period 
should  be  established  in  wUch  all 
beneficiaries  filing  within  that  period 
would  be  given  equal  priority.  We  seek 
comment  on  the  length  of  the  period  in 
which  any  such  window  should  remain 
open  and  as  to  whether  there  should  be 
a  "rolling"  or  ongoing  series  of 
windows,  e.g.,  a  series  of  two- week 
windows  during  which  all  beneficiaries 
filing  within  that  two-week  period 
would  be  given  equal  priority. 

(2)  Whether  to  clarify  that  the  rules  of 
priority  for  distributing  fimds  to  schools 
and  libr^es  set  forth  in  §  54.507  of  the 
Commission's  rules.  47  CFR  54.507, 
apply  to  the  $1  billion  available 
between  January  1. 1998  througkjune 
30.  1998.  That  is.  if  expenditures 
between  January  1.  1998  and  June  30, 
1998  reach  the  level  where  only  $250 
million  remains  before  the  $1  billion 
cap  is  reached,  the  remaining  funds  will 


be  distributed  in  accordance  with  the 
rules  of  priority.  ^ 

(3)  We  also  seek  comment  on  whether 
a  mechanism  to  prioritize  requests  from 
rural  health  care  providers  should  be 
adopted  in  the  event  that  requests 
exceed  available  funds.  For  example, 
should  a  mechanism  be  established  to 
ensure  that  funds  are  distributed  to  rural 
health  care  providers  located  in  all 
regions  of  the  country?  We  seek 
comment  on  whether  such  a  mechanism 
should  be  permanent  or  should  apply 
only  in  the  first  quarter  of  1998.  when 
collection  for  rural  health  care  is  limited 
to  $100  million. 

(4)  We  also  seek  comment  on  whether 
other  methods  might  ensure  a  broad  and 
fair  distribution  of  funds,  particularly  at 
the  earliest  stages  of  these  sup{>ort 
programs. 

Allocation  of  Aggregated  Requests  for 
Funds 

In  the  Order,  the  Commission  held 
that  schools  and  libraries  may  apply  for 
funds  on  an  individual  basis,  by  school 
district,  by  state,  or  by  consortium.  In 
the  event  that  a  school  district  or  a  state 
applies  for  support  on  behalf  of  its 
schools,  the  school  district  or  state  may 
compute  the  discounts  on  an  individual 
school  basis  or  may  compute  an  average 
discount.  The  state  or  school  district 
shall  strive  to  ensure  that  each  school 
receives  the  full  benefit  of  the  discount 
to  which  it  is  entitled.  On  July  31. 1997, 
the  "E-Rate  Implementation  Working 
Group."  comprised  of  the  U.S. 
Department  of  Education,  Institute  of 
Museum  and  Library  Services,  National 
Telecommimications  and  Information 
Administration.  Rural  Utilities  Service. 
and  Education  and  Library  Network 
Coalition,  filed  a  report  with  the 
Commission  in  CC  Docket  96-45  in 
response  to  the  Commission's  request 
fvr  recommendations  on  certain  issues 
regarding  universal  service  support  for 
schools  and  libraries.  ^  The  Working 
Group  Report  proposes  a  method  for 
allocating  support  to  individual 
institutions  that  apply  for  funds  on  an 
aggregated  (e.g.,  statewide  or 
districtwide)  basis.  We  seek  comment 
on  that  proposal.  Copies  of  the  report 


'  Fadaral-Stata  |oint  Board  oo  Uoiveraal  S«fvica. 
Report  and  Order.  CC  Docket  No.  96-45.  FCC  97- 
157  (relewad  May  8.  1997)  62  FR  32862  (Juna  17. 
1997). 


>  Although  tha  text  of  the  Order  discuiaa*  the 
trigger  mechanism  only  with  respect  to  the  full 
S2.25  billion  cap  per  hinding  year,  we  note  that 
§  54.507(g)  of  the  Commission's  rules  stales  that  the 
trigger  mechanism  applies  when  only  S250  million 
renains  in  any  funding  year,  which  includes  the 
period  from  January  1.  1998  through  June  30. 1998. 

'  U.S.  Department  of  Education,  Institute  of 
Museum  and  Lit>rary  Services.  National 
Telecommunications  and  Information 
Administration.  Rural  Utilities  Service,  Educatioii 
and  Library  Networks.  Report  by  the  E-Rate 
Implemenlalior}  Working  Croup  (July  31,  1907) 
(Working  GrxMip  Report). 
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are  available  for  review  and  copying  at 
the  FCC  Reference  Center,  Room  239, 
1919  M  Street.  N.W..  Washington.  D.C. 
20554  or  on  the  Internet  at  www.ed.gov/ 
Technology. 

Procedure  for  Filing 

Comments  should  be  filed  in  CC 
Docket  No.  96-45  on  or  before 
September  25, 1997,  and  should  include 
the  DA  number  shown  on  this  Public 
Notice.  Pursuant  to  §  1.3  of  the 
Commission's  rules.  47  CFR  1.3,  we  find 
good  cause  to  waive  §  1.415  (c)  of  the 
Commission's  rules.  47  CFR  1.415, 
providing  for  replies  to  original 
comments.  Dispensing  with  reply 
comments  is  crucial  due  to  the  urgent 
need  to  provide  definitive  guidance  to 
the  schools,  libraries,  and  rural  health 
care  providers  that  are  applying  for 
services  supported  by  the  universal 
service  support  mechanisms  currently 
scheduled  to  begin  by  January  1.  1998. 
Interested  parties  must  file  an  original 
and  four  copies  of  their  comments  with 
the  Office  of  Secretary,  Federal 
Communications  Commission,  Room 
222,  1919  M  Street.  N.W..  Washington. 
D.C.  20554.  Parties  should  send  eight 
copies  of  their  comments  to  Sheryl 
Todd.  Universal  Service  Branch. 
Accounts  and  Audits  Division,  Federal 
Communications  Commission,  2100  M 
St,  N.W..  8th  Floor.  Washington.  D.C. 
20554.  Parties  should  send  one  copy  of 
their  comments  to  the  Commission's 
copy  contractor.  International 
Transcription  Service.  1231  20th  Street. 
N.W.,  Washington,  D.C.  20036. 

Pursuant  to  §  1.1206  of  the 
Commission's  Rules.  47  CFR  1.1206, 
this  proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

For  further  information,  please 
contact:  Richard  D.  Smith  or  Lori 
Wright,  Common  Carrier  Bureau.  (202) 
418-7400. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-24554  Filed  9-12-»7:  8:45  am) 

BILUNQ  CODE  S712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

September  10, 1997. 

The  Federal  Communications 
Commission  [FCC]  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 


information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law.  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley,  Federal  Communications 
Commission,  (202)  41&-0214. 

Federal  Commumcations  Commission 

OMB  Control  No.:  3060-0319. 
Expiration  Date:  9/30/2000. 
Title:  Application  for  Assignment  of 
Authorization  or  Consent  to  Tansfer  of 
Control  of  a  Licensee. 
Form  No.:  490. 

Estimated  Annual  Burden:  32.063 
annual  hour;  average  .5-3  hours  per 
respondent;  28,500  respondents. 

Description:  FCC  Form  490  is  filed  to 
solicit  Commission  approval  to  assign  a 
radio  station  authorization  to  another 
party  or  to  transfer  control  of  a  licensee. 
The  requested  information  is  used  by 
the  Commission  in  carrying  out  its 
duties  set  forth  in  section  308,  298  and 
310  of  the  Communications  Act.  This 
collection  is  being  revised  to  account  for 
the  changes  proposed  in  the  Fifth  Notice 
of  Proposed  Rulemaking.  Use  of  the 
220-222  MHz  Band  by  the  Private  Land 
Mobile  Radio  Service,  the  Commission 
concluded  that  any  holder  of  a  Phase  II 
EA.  Regional  or  nationwide  220  MHz 
license  will  be  permitted  to  partition 
portions  of  its  authorization.  In  this 
collection  the  Commission  also  received 
generic  approval  from  OMB  to  use  this 
form  in  future  disaggregation  and 
partitioning  for  a  variety  of  spectrum 
based  services  licensed  by  the 
Commission.  Specific  Rules  will  be 
adopted  in  Reports  and  Orders  or  by 
Public  Notice  for  each  service  subject  to 
disaggregation  and  partitioning. 
OMB  Control  No.:  3060-0105. 
Expiration  Date:  9/30/2000. 
Title:  Licensee  Qualification  Report. 
Form  No.:  FCC  430. 
Estimated  Annual  Burden:  21,511 
annual  hours;  .5-2  hours  per 
respondent;  24.583  respondents. 

Description:  FCC  Form  430  enables 
the  Commission  to  determine  whether 
applicants  are  legally  qualified  to 
become  or  remain  common  carrier 
telecooununications  licensees.  Without 
this  information,  the  Commission  would 
be  unable  to  fulfill  its  responsibilities 
under  the  Communications  Act  to  make 
a  finding  as  to  the  legal  qualifications  of 


an  applicant  or  licensee.  To  reduce 
paperwork  applicants  may  submit 
letters  in  lieu  of  completing  the  FCC  430 
in  those  cases  where  there  is  no  change 
to  the  required  information.  This  . 
collection  is  being  revised  to  account  for 
the  changes  proposed  in  the  Fifth  Notice 
of  Proposed  Rulemaking.  Use  of  the 
220-222  MHz  Band  by  the  Private  Land 
Mobile  Radio  Service,  the  Commission 
concluded  that  any  holder  of  a  Phase  II 
EA,  Regional  or  nationwide  220  MHz 
license  vfill  be  permitted  to  partition 
portions  of  its  authorization.  In  the  Fifth 
Notice  of  Proposed  Rulemaking. 
Redesignation  of  27.5  GHz  Frequency 
Band,  Establishing  Rules  and  Policies 
for  LMDS  the  Commission  proposed 
that  this  form  be  used  to  complete  the 
disaggregation  and  partitioning  of 
LMDS.  In  this  collection  the 
Commission  received  generic  approval 
&x»m  OMB  to  use  this  form  in  future 
disaggregation  and  partitioning  for  a 
variety  of  spectrum  based  services 
licensed  by  the  Commission.  Specific 
rules  will  be  adopted  in  reports  and 
orders  or  by  public  notice  for  each 
service  subject  to  disaggregation  and 
partitioning. 

Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-24353  Filed  9-12-97;  8:45  am] 

BILLING  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CS  Docket  No.  97-55;  FCC  97-321] 

Commission  Seeks  Comment  on 
Revised  Industry  Proposal  for  Rating 
Video  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

StiMMARY:  The  Commission  has  adopted 
a  public  notice  requesting  comment  on 
the  revised  industry  proposal  for  the 
establishment  of  a  voluntary  video 
programming  rating  system.  The  revised 
industry  proposal  changes  some  of  the 
descriptors  associated  with  the  age- 
based  categories  of  programming,  and  in 
certain  categories,  adds  symbols  that 
indicate  the  type  of  material  included  in 
a  particular  program.  In  addition,  the 
revised  proposal  states  that  the  icons 
and  associated  content  symbols  will 
appear  for  1 5  seconds  at  the  beginning 
of  all  rated  programming  and  that  the 
size  of  the  icons  will  be  increased. 
According  to  the  revised  proposal,  five 
representatives  of  the  advocacy 
community  will  also  be  added  to  the 
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Oversight  Monitoring  Board,  which  was 
established  under  the  original  proposal 
to  ensure  that  television  programming 
ratings  are  applied  accurately  and 
consistently.  The  Public  Notice  requests 
comment  as  to  whether  the  revised 
industry  proposal  meets  the  standards 
set  forth  in  section  551(e)  of  the  1996 
Act. 

DATES:  Submit  comments  on  or  before 
October  6,  1997.  Submit  reply 
comments  on  or  before  October  20, 
1997. 

AOORESSeS:  Send  comments  and  reply 
comments  to:  OfBce  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  In  addition,  interested  parties 
may  send  comments  and  reply 
comments  on  diskette  to  Rick  Chessen, 
Cable  Services  Bureau,  1919  M  Street, 
N.W.,  Washington.  D.C.  20554.  Informal 
comments  may  be  sent  to  the  Office  of 
the  Secretary  or  via  electronic  mail  to: 
vchip@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Chessen,  Cable  Services  Bureau,  (202) 
418-7200. 

SUPPL£MENTARY  INFORMATION:  The  main 
text  of  this  Public  Notice  is  included 
below.  The  full  text  of  this  Public  Notice 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C.  20554, 
and  may  be  purchased  h'om  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (202)  857-3800,  1919  M  Street, 
N.W.,  Washington,  D.C.  20554. 

1.  On  January  17,  1997,  the  National 
Association  of  Broadcasters  ("NAB"), 
the  National  Cable  Television 
Association  ("NCTA")  and  the  Motion 
Picture  Association  of  America 
("MPAA")  submitted  a  joint  proposal  to 
the  Conunission  describing  a  voluntary 
system  for  rating  video  programming 
(the  "industry  proposal").  On  February 
7.  1997,  the  Commission  issued  a  Public 
Notice  seeking  comment  on  the  industry 
proposal.  See  Public  Notice, 
Commission  Seeks  Comment  on 
Industry  Proposal  for  Rating  Video 
Programming,  CS  Docket  No.  97-55, 
FCC  97-34,  12  FCC  Red.  3260  (February 
7,  1997);  Public  Notice,  Modification  of 
Industry  Proposal  for  Rating  Video 
Programming,  CS  Docket  No.  97-55,  DA 
97-518,  12  FCC  Red.  3135  (March  12, 
1997)(noting  change  in  S3nnbol  for  the 
category  "Mature  Audience  Only"  from 
"TV-M"  to  "TV-MA").  The 
Commission  subsequently  received 
formal  and  informal  comments  from 
interested  parties  regarding  the  industry 
proposal.  ,      .  .       ., 


2.  On  August  1,  1997,  NAB,  NCTA 
and  MPAA  notified  the  Commission 
that  certain  elements  have  been  added 
to  the  video  programming  ratings 
system  descrilnd  in  the  January  17, 
1997  industry  proposal  (the  "revised 
industry  proposal").  Generally,  the 
revised  industry  proposal  changes  some 
of  the  descriptors  associated  with  the 
age-based  categories  of  programming 
and,  in  certain  categories,  adds  symbols 
that  indicate  the  type  of  material 
included  in  a  particular  program.  The 
revised  industry  proposal  states  that  the 
revised  guidelines  are  supported  by 
leading  family  and  child  advocacy 
groups,  as  well  as  television 
broadcasters,  cable  systems  and 
networks,  and  television  production 
companies. 

3.  Under  the  revised  industry 
proposal,  television  programming 
would  continue  to  fall  into  one  of  six 
categories,  with  symbols  added 
indicating  the  particular  content  of  each 
program,  as  appropriate.  For  programs 
designed  solely  for  children,  the  general 
categories  are: 

TV-Y  (All  Children— This  program  is 
designed  to  be  appropriate  for  all 
children).  Whether  animated  or  live- 
action,  the  themes  and  elements  in  this 
program  are  specifically  designed  for  a 
very  young  audience,  including 
children  from  ages  2-6.  This  program  is 
not  expected  to  frighten  younger 
children. 

TV-Y7  (Directed  to  Older  Children— 
This  program  is  designed  for  children 
age  7  and  above).  It  may  be  more 
appropriate  for  children  who  have 
acquired  the  developmental  skills 
needed  to  distinguish  between  make- 
believe  and  reality.  Themes  and 
elements  in  this  program  may  include 
mild  fantasy  or  comedic  violence,  or 
may  frighten  children  under  the  age  of 
7.  Therefore,  parents  may  wish  to 
consider  the  suitability  of  this  program 
for  their  very  young  children.  Note:  For 
those  programs  where  fantasy  violence 
may  be  more  intense  or  more  combative 
than  other  programs  in  this  category, 
such  programs  will  be  designated  TV- 
Y7-FV. 

For  programs  designed  for  the  entire 
audience,  the  general  categories  are: 

TV-G  (General  Audience — Most 
parents  would  frnd  this  program 
suitable  for  all  ages).  Although  this 
rating  does  not  signify  a  program 
designed  specifically  for  children,  most 
parents  may  let  younger  children  watch 
this  program  unattended.  It  contains 
little  or  no  violence,  no  strong  language 
and  little  or  no  sexual  dialogue  or 
situations. 

TV-PG  (Parental  Guidance 
Suggested — This  program  contains 


material  that  parents  may  find 
unsuitable  for  younger  children).  Many 
parents  may  want  to  watch  it  with  their 
younger  children.  The  theme  itself  may 
call  for  parental  guidance  and/or  the 
program  contains  on^'or  more  of  the 
following;  moderate  violence  (V),  some 
sexual  situations  (S),  infrequent  coarse> 
language  (L),  or  some  suggestive 
dialogue  (D). 

TV-14  (Parents  Strongly  Cautioned— 
This  prof^ram  contains  some  material 
that  many  parents  would  find 
unsuitable  for  children  under  14  years 
of  age).  Parents  are  strongly  urged  to 
exercise  greater  care  in  monitoring  this 
program  and  are  cautioned  against 
letting  children  under  the  age  of  14 
watch  unattended.  This  program 
contains  one  or  more  of  the  following: 
intense  violence  (V),  intense  sexual 
situations  (S),  strong  coarse  language 
(L),  or  intensely  suggestive  dialogue  (D). 

TV-MA  (Mature  Audience  Only — 
This  program  is  specifically  designed  to 
be  viewed  by  adults  and  therefore  may 
be  unsuitable  for  children  under  17). 
This  program  contains  one  or  more  of 
the  following:  graphic  violence  (V), 
explicit  sexual  activity  (S),  or  crude 
indecent  language  (L). 

4.  The  revised  industry  proposal  also 
states  that  the  icons  and  associated 
content  symtK) Is  will  appear  for  15 
seconds  at  the  beginning  of  all  rated 
programming,  and  that  the  size  of  the 
icons  will  be  increased  from  those 
shown  currently.  In  addition,  the 
revised  industry  proposal  states  that  five 
representatives  of  the  advocacy 
community  will  be  added  to  the 
Oversight  Monitoring  Board.  The 
Oversight  Monitoring  Board  was 
established  in  the  original  industry 
proposal  to  ensure  that  the  ratings  are 
applied  accurately  and  consistently  to 
television  programming.  The  ratings 
information  will  continue  to  be 
supplied  by  cable  network  and 
television  stations  to  newspapers  and 
publishers  of  printed  and  electronic 
program  guides  so  that  the  ratings  can 
be  included  in  program  guides,  and 
local  television  stations  will  retain  the 
right  to  substitute  the  rating  they  deem 
appropriate  for  their  audience  for 
ratings  assigned  by  producers  and 
distributors.  The  guidelines  will  be 
applied  to  all  television  programming 
except  for  news,  sports  and  unedited 
MPAA-rated  movies  that  are  shown  on 
premium  cable  channels.  The  latter  will 
continue  to  carry  their  original  MPAA 
ratings  and  the  additional  advisories 
currently  used  by  several  premium 
services. 

5.  The  above  is  only  a  general 
description  of  certain  aspects  of  the 
revised  industry  proposal.  For  a  more 


Federal  Register  /  Vol.  62.  No.  178  /  Monday,  September  15,  1997  /  Notices  48283 


detailed  description,  interested  parties 
are  directed  to  review  a  complete  copy 
of  the  revised  industry  proposal.  The 
revised  industry  proposal  is  attached  to 
this  Public  Notice  as  an  Appendix. 
Copies  may  also  be  obtained  from  the 
Commission's  Public  Reference  Room, 
Room  239,  1919  M  Street,  N.W., 
Washington,  D.C,  or  from  the 
Commission's  Internet  site 
(http:\\www.fcc.gov\vchip),  or  by  calling 
ITS,  the  Commission's  transcription 
service,  at  (202)  857-3800. 

6.  Under  section  551(e)  of  the 
Telecommunications  Act  of  1996  (the 
"1996  Act"),  the  Commission  must 
determine,  in  consultation  with 
appropriate  public  interest  groups  and 
interested  individuals  bom  the  private 
sector,  whether:  (1)  Video  programming 
distributors  have  established,  within 
one  year  of  the  1996  Act's  enactment, 
voluntary  rules  for  rating  video 
programming  that  contains  sexual, 
violent  or  other  indecent  material  about 
which  parents  should  be  informed 
before  it  is  displayed  to  children;  (2) 
such  voluntary  rules  are  acceptable  to 
the  Commission;  and  (3)  video 
programming  distributors  have  agreed 
voluntarily  to  broadcast  signals  that 
contain  ratings  of  such  programming.  If 
the  Commission  determines  that  the 
industry  proposal  fails  to  satisfy  these 
criteria,  the  Commission  must  establish: 

(1)  On  the  basis  of  recommendations 
frt>m  an  advisory  committee,  guidelines 
and  recommended  procedures  for  the 
identification  and  rating  of  video 
programming  that  contains  violent. 
sexual  or  other  indecent  material  about 
which  parents  should  be  informed 
before  it  is  displayed  to  children;  and 

(2)  in  consultation  with  the  television 
industry,  rules  requiring  the  distributors 
of  video  programming  that  has  been 
rated  to  transmit  such  rating  to  permit 
parents  to  block  the  display  of  video 
programming  that  they  have  determined 
is  inappropriate  for  their  children. 

7.  Interested  parties  are  invited  to 
comment  on  whether  the  revised 
industry  proposal  meets  the  standards 
set  forth  in  section  551(e)  of  the  1996 
Act.  In  particular,  we  seek  comment  on: 
(1)  Whether  video  programming 
distributors  have  established  voluntary 
rules  for  rating  video  programming  that 
contains  sexual,  violent  or  other 
indecent  material  about  which  parents 
should  be  informed  before  it  is 
displayed  to  children;  (2)  whether  such 
voluntary  rules  are  "acceptable":  (3) 
whether  video  programming  distributors 
have  agreed  voluntarily  to  broadcast 
signals  that  contain  such  ratings:  (4) 
whether  the  revised  industry  proposal 
satisfies  Congress'  concerns  in  enacting 
the  statute;  and  (5)  whether  the 


Commission  should  determine  the 
acceptability  of  any  alternative  ratings 
systems  used  by  video  programming 
distributors.  We  will  incorporate  the 
comments  filed  regarding  the  original 
industry  proposal  in  the  record  for  the 
revised  industry  proposal,  although  we 
encourage  parties  to  file  new  or  revised 
comments  to  the  extent  they  are 
concerned  with  elements  of  the  industry 
proposal  that  have  been  modified. 

8.  To  file  formal  comments  in  this 
proceeding,  interested  parties  must  file 
an  original  plus  four  copies  of  all 
comments  in  CS  Docket  No.  97-55.  If  an 
interested  party  would  like  each 
Commissioner  to  receive  a  personal 
copy  of  its  comments,  it  must  file  an 
original  plus  nine  copies.  Comments  are 
due  on  October  6, 1997,  and  reply 
conmients  are  due  on  October  20, 1997. 
Interested  parties  should  send 
comments  and  reply  comments  to: 
Office  of  the  Secretary,  Federal 
Communications  Commission.  1919  M 
Street,  N.W.  Washington,  D.C.  20554. 

9.  Parties  are  also  asked  to  submit 
formal  comments  and  reply  comments 
on  diskette.  Such  diskette  submissions 
would  be  in  addition  to,  and  not  a 
substitute  for,  the  formal  filing 
requirements  addressed  above. 
Interested  parties  submitting  diskettes 
should  submit  them  to  Rick  Chessen  of 
the  Cable  Services  Bureau,  1919  M 
Street.  N.W.,  Washington,  D.C.  20554. 
Such  a  submission  should  be  on  a  3.5      ^ 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  party's  name,  the 
words  "Video  Programming  Ratings 
Proposal,"  the  docket  number  of  the 
Commission  proceeding,  the  type  of 
pleading  (comments  or  reply 
comments),  the  name  of  the  file(s),  and 
the  date  of  submission.  The  diskette 
should  be  accompanied  by  a  cover 
letter.  The  Commission  will  post  all 
submissions  received  on  diskette  on  its 
Internet  site  (http:\\www.fcc.gov\vchip). 

10.  Interested  parties  wishing  to  file 
informal  comments  in  this  proceeding 
may  send  them  to  the  Office  of  the 
Secretary  at  the  address  noted  above,  or 
may  send  them  via  electronic  mail  to: 
vchip@fcc.gov  (this  electronic  mail 
address  is  also  accessible  through  the 
Commission's  Internet  site).  The 
Commission  will  post  electronic  mail 
submissions  in  their  entirety  on  its 
Internet  site.  All  formal  and  informal 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  iri  the  FCC  Reference  Center, 
Room  239,  Fedefal  Communications 


Commission,  1919  M  Street  N.W., 
Washington  D.C.  20554. 

11.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding 
subject  to  the  "permit-but-disclose" 
requirements  under  §  1.1206(b)  of  the 
rules.  47  CFR  1.1206(b),  as  revised.  Ex 
parte  presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandimi  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  sfli^on  1.1206(b). 

12.  Accordingly,  notice  is  hereby 
given  of  the  Commission's  consideration 
of  the  revised  industry  proposal 
submitted  by  NAB.  NCTA  and  MPAA, 
and  comment  is  sought  regarding  such 
proposal. 

Action  by  the  Commission,  September 
8, 1997,  by  public  notice  (FCC  97-321). 
Chairman  Hundt,  Commissioners 
Quello,  Ness  and  Chong. 

Federal  Communications  Commiuion. 

Shirley  S.  Suggs, 

Chief,  Publications  BnuKh. 

Appendix 

August  1, 1997. 

Mr.  William  F.  Caton,  Secretary.  Federal 
Communications  Commission,  1919  M 
SUrot,  N.W..  Washington.  D.C.  20554 
Re:  CS  Docket  No.  97-55 

Dear  Mr.  Caton:  We  are  formally  notifying 
the  Commission  by  this  letter  of  certain 
elements  we  are  adding  to  the  system  of 
parental  guidelines  that  the  television 
industry  submitted  on  Jaimary  17. 1997.  The 
additions  we  describe  below  are  supported 
by  television  broadcasters,  cable  systems  and 
networks,  and  television  production 
companies.  We  are  also  pleased  that  the 
revised  guidelines  are  supported  by  leading 
family  and  child  advocacy  groups.  These 
supplements  to  the  existing  system  of 
guidelines  will  be  implemented,  apart  from 
provisions  dealing  specifically  with  the  "V- 
chip,"  by  October  1  of  this  year. 

We  are  attaching  a  description  of  the 
amended  system  and  statements  of  the 
television  industry  and  family  and  child 
advocacy  groups  concerning  the  revised 
voluntary  TV  Parental  Guidelines,  as  well  as 
the  agreement  between  the  television 
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industry  and  the  advocacy  community 
concerning  additions  to  the  Cuidelinea.  ■ 

We  are  changing  some  of  the  descriptors 
associated  with  the  six  age-based  categories 
of  television  programming  and,  in  certain 
categories,  adding  symbols  describing  the 
type  of  material  that  is  included  in  a 
particular  program.  The  program  categories 
we  will  use  after  October  1  are:  The  following 
categories  apply  to  programs  designed  solely 
for  children: 

TV-Y    All  Children.  This  program  is 
designed  to  be  appropriate  for  all  children. 
Whether  animated  or  live-action,  the  thsmes 
and  elements  in  this  program  are  specifically 
designed  for  a  very  young  audience, 
including  children  from  ages  2-6.  This 
program  is  not  expected  to  frighten  yoimger 
children. 

TV-Y7    Directed  to  Older  Children.  This 
program  is  designed  for  children  age  7  and 
above.  It  may  be  more  appropriate  for 
children  who  have  acquired  th« 
developmental  skills  needed  to  distinguish 
between  make-believe  and  reality.  Themes 
and  elements  in  this  program  may  include 
mild  hntasy  violence  or  corned  ic  violence,  or 
may  frighten  children  under  the  age  of  7. 
Therefore,  parents  may  wish  to  (Misider  the 
suitability  of  this  program  for  their  very 
young  children.  Note:  For  those  programs 
where  fantasy  violence  may  be  more  intense 
or  more  combative  than  other  programs  in 
this  category,  such  programs  will  be 
designated  TV-Y7-FV. 

The  following  categories  apply  to  programs 
designed  for  the  entire  audience: 

TV-C    General  Audience.  Most  parents 
would  find  this  program  suitable  for  all  ages. 
Although  this  rating  does  not  signify  a 
program  designed  specifically  for  children, 
most  parents  may  let  younger  children  watch 
this  program  unattended.  It  contains  little  or 
no  violence,  no  strong  language  and  little  or 
no  sexual  dialogue  or  situations. 

TV-PC    Parental  Guidance  Suggested. 
This  program  contains  material  that  parents 
may  find  unsuitable  for  younger  children. 
Many  parents  may  want  to  watch  it  with 
their  younger  children.  The  theme  itself  may 
call  for  parental  guidance  and/or  the  program 
contains  one  or  more  of  the  following: 
moderatg  violence  (V),  some  sexual 
situations  (S),  infrequent  coarse  language  (L). 
or  some  suggestive  dialogue  (D). 

TV-14    Parents  Strongly  Cautioned.  This 
program  contains  some  material  that  many 
parents  would  find  unsuitable  for  children 
under  14  years  of  age.  Parents  are  strongly 
urged  to  exercise  greater  care  in  monitoring 
this  program  and  are  cautioned  against 
letting  children  under  the  age  of  14  watch 
unattended.  This  program  contains  one  or 
more  of  the  following:  intense  violence  (V), 
intense  sexual  situations  (S).  strong  coarse 
language  (L),  or  intensely  suggestive  dialogue 
(D). 

TV-MA    Mature  Audience  Only.  This 
program  is  specifically  designed  to  be  viewed 
by  adults  and  therefore  may  be  unsuitable  for 
children  under  17.  This  program  contains 
one  or  more  of  the  following:  graphic 


'  We  are  also  providing  a  copy  of  this  submimion 
•nd  the  altachmeots  on  diskette  to  tb*  Cable 
Services  Bureau. 


violence  (V),  explicit  sexual  a^vity  (S).  or 
crude  indeceijt  language  (L). 

These  refinements  maintain  the  broad  six- 
category  structure  of  the  system  of  ratings  we 
previously  submitted  to  the  Commission  and 
add  symbols  indicating  the  particular  content 
of  each  program,  as  appropriate.  Together, 
the  category  and  program-specific  content 
indicators  will  provide  parents  with 
information  that  will  help  them  make 
informed  decisioiu  about  what  their  children 
should  watch  on  television. 

The  icons  and  associated  content  symbols 
will  appear  for  15  seconds  at  the  beginning 
of  all  rated  programming,  and  the  size  of  the 
icons  will  be  increased  from  those  sho%«rn 
presently. 

In  addition,  five  representatives  of  the 
advocacy  community  will  be  added  to  the 
monitoring  board  which  we  have  established 
to  ensure  that  the  Guidelines  are  applied 
accurately  and  consistently  to  television 
programming.  This  will  provide  input  from 
representatives  of  parents  and  family  and 
child  advocacy  groups  about  the  way  in 
which  the  Guidelines  operate  in  practice. 

Consistent  with  the  operation  of  the  TV 
Parental  Guidelines  siitce  January,  cable 
networks  and  television  stations  will  supply 
ratings  information  to  newspapers  and 
publishers  of  printed  and  electronic  program 
guides  so  that  the  ratings  can  be  included  in 
program  guides.  Also  unchanged  is  the  right 
of  local  television  stations  to  substitute  the 
rating  they  deem  appropriate  for  their 
audience  for  ratings  assigned  by  producers 
and  distributors.  The  TV  Parental  Guidelines 
will  continue  to  apply  to  all  television 
programming  except  for  news  and  sports  and 
unedited  MPAA-rated  movies  that  are  shown 
on  premium  cable  channels.  The  latter  will 
continue  to  carry  their  original  MPAA  ratings 
and  the  additional  advisories  currently  used 
by  several  premium  services. 

Section  551(e)(1)  of  the 
Telecommunications  Act  of  1996,  Pub.  L  No. 
104-104,  requires  the  Commission  to 
determine  if  "distributors  of  video 
programming  have  *   *  *  established 
voluntary  rules  for  rating  video  programming 
that  contains  sexoal,  violent,  or  other 
indecent  material  about  which  parents 
should  be  informed,"  and  that  the  industry- 
adopted  ratings  system  is  "acceptable."  As 
we  pointed  out  in  submitting  the  TW  Parental 
Guidelines  on  January  17  and  in  comments 
submitted  on  May  8.  1997,  the  ratings  system 
we  adopted  achieved  Congress'  goals  of 
providing  information  that  would  give 
parents  an  efiiBCtive  tool  to  control  their 
children's  television  viewing,  a  tool  whose 
efiectiveness  would  become  even  greater 
when  the  "V-chip"  becomes  available. 

By  adding  information  to  the  Guidelines, 
parents  will  have  additional  information  to 
help  them  decide  which  television  programs 
their  children  will  watch.  Parents  who  wish 
to  prevent  their  children  from  seeing  a  whole 
category  of  programs  oriented  in  theme  or 
content  to  older  viewers  will  be  able  to  do 
so;  parents  who  iiutead  are  interested  in 
controlling  their  children's  access  to 
particular  types  of  content  will  also  be 
provided  with  the  information  they  need. 
Each  network  or  television  station  also  will 
continue  to  have  the  right  to  provide 


additional  advisories  to  parents  when  they 
believe  their  audience  will  benefit  from 
particular  information  about  a  specific 
program. 

When  coupled  with  the  "V-chip,"  the  TV 
Parental  Guidelines  will  allow  parents 
flexible  options  to  ensure  that  their  children 
see  only  the  programs  that  they  deem 
suitable  for  them.  The  content  symbols  added 
to  the  ratings  categories  meet  many  of  the 
concerns  expressed  in  comments  to  the 
Commission.^  and  the  addition  of 
representatives  of  advocacy  groups  to  the 
Oversight  Monitoring  Board  address  the 
concerns  of  others  that  decisions  about 
ratings  should  reflect  input  from  outside  the 
television  industry.' 

The  TV  Parental  Guidelines  are  voluntary 
and  broadly  supported  by  the  television 
industry  which  has  pledged  to  begin 
transmitting  ratings  information  on  line  21  of 
the  Vertical  Blanking  Interval  (VBI)  within 
six  months.  While  the  Telecommunications 
Act  contemplated  that  a  ratings  system 
would  be  incorporated  into  the  "V-chip." 
Congress  specifically  eschewed  any 
requirement  that  distributors  of  programming 
be  required  to  use  that  system,  llie 
Commission  is  only  authorized  to  require 
transmission  of  blocking  codes  "with  respect 
to  video  programming  that  has  been  rated." 
47  U.S.C.  $  303(w)(2).  The  Conference  Report 
emphasized  that  "the  conferees  do  not  intend 
that  the  Commission  require  the  adoption  of 
the  recommended  rating  system  nor  that  any 
particular  program  be  rated."  H.  Rep.  No. 
458,  104th  Cong.,  2d  Seas.  195 
(1996)(emphasi8  added). 

Program  producers  and  distributors  were 
thus  explicitly  left  by  Congress  with  the 
discretion  to  determine  whether  they  will 
rate  their  own  programming,  subject  only  to 
the  requirement  that  they  cannot  strip  ratings 
information  from  the  VBI.  Congress 
undoubtedly  adopted  this  approach  to  avoid 
the  obvious  constitutional  questioiu  that 
nvould  arise  if  programmers  were  required  to 
display  government-approved  messages 
about  program  content.  Thus,  whether 
certain  program  producers  or  distributors 
decide  that  they  will  not  rate  programs  at  all 
(as  some  did  af^er  the  TV  Parental  Guidelines 
were  adopted  last  December),  or  others  do 
not  utilize  the  additional  content  symbols, 
has  no  impact  on  the  decision  as  to  whether 
the  ratings  system  adopted  by  the  industry  is 
"acceptable"  under  section  551(e)(1). 

In  order  to  bring  the  full  benefits  of  the  TV 
Parental  Guidelines  to  the  American  people, 
we  urge  the  Commission  prtnnptly  to 
conclude  that  this  system  is  acceptable  and 
to  adopt  the  technical  standards  needed  for 
its  incorporation  into  television  receivers. 

Please  direct  any  questions  concerning  this 
matter  to  Jill  Luckett  at  NCTA,  Jack  Goodman 
at  NAB.  and  Cynthia  Merrifield  at  MPAA. 

Respectfully  submitted. 
Jack  Valenti. 


'  See,  e.g..  Comments  of  the  Canter  for  Media 
EducaUoD,  CS  Dkt  No  97-S5  (April  8.  1977): 
Conunents  of  the  National  Association  for  Family 
■nd  Community  Education.  CS  Dkt.  No.  07-55 
(April  8,  1977). 

'  See,  e.g..  Comments  of  Morality  in  Madia.  CS 
Dkt.  No.  97-55  (April  8,  1077). 
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President  and  CEO,  Motion  Picture 

Association  of  America. 

Decker  Anstrom. 

President  and  CEO,  National  Cable 

Television  Association. 

Eddie  FritU. 

President  and  CEO,  National  Association  of 

Broadcasters. 

Attachments 

cc:  Chairman  and  Commissioners 
Meredith  J.  Jones 
Roy  J.  Stewart 
Christopher  J.  Wright 

Agreement  on  Modifications  to  the  TV 
Parental  Guidelines 

July  10. 1997. 

1.  Content  Information:  The  following 
content  information,  where  appropriate, 
will  be  added  to  all  non-exempt 
programming  to  supplement  the  existing 
TV  Parental  Guidelines:  in  the  TV-Y7 
category — FV  for  fantasy  violence;  in  the 
TV^^.  TV-14  and  TV-MA  categories — 
V  for  violence,  S  for  sexual  situations, 

L  for  language,  and  D  for  dialogue. 

2.  Descriptions  of  the  Guidelines: 
Modifications  will  be  made  to  the 
category  descriptions  as  specified  in 
Attachment  1. 

3.  Monitoring  Board:  Five  non- 
industry  members,  drawn  firom  the 
advocacy  community  and  selected  by 
the  Chainnan.  will  be  appointed  to  the 
Monitoring  Board  as  full  voting 
members.  Recommendations  for 
appointment  to  the  Board  will  be 
offered  by  advocacy  groups  and 
Monitoring  Board  members. 

4.  V-chip:  The  industry  and  advocacy 
groups  will  recommend  to  the  FCC  that 
the  MPAA  movie  rating  system  and  the 
universal  television  rating  system  be  the 
only  systems  mandated  for  inclusion  on 
the  V-chip. 

5.  Icons:  Larger  icons  will  appear  on- 
screen for  15  seconds  at  the  beginning 
of  all  rated  programming  and  through 
use  of  a  displ&y  button  thereafter. 

6.  Assurances:  Attachment  2  reflects 
the  agreement  reached  between  the 
industry  and  advocacy  groups  on 
treatment  of  the  relevant  proceedings  at 
the  FCC  and  pending  and  future 
legislation. 

7.  Research  and  Evaluation: 
Independent,  scientific  reseaich  and 
evaluation  will  be  undertaken  once  the 
V-chip  has  been  in  the  marketplace. 

8.  Effective  Date:  Networks  will  begin 
to  rate  programming  using  the  new 
universal  television  rating  system  by 
October  1,  1997.  The  industry  agrees  to 
encode  and  transmit  the  rating 
information  in  Line  21  of  the  vertical 
blanking  interval  within  180  days  of  the 
date  of  this  agreement 


July  10, 1997. 
Attachment  #1 

The  following  categories  apply  to 
programs  designed  solely  for  children: 

TV-Y  All  Children.This  program  is 
designed  to  be  appropriate  for  all 
children.  Whether  animated  or  live- 
action,  the  themes  and  elements  in  this 
program  are  specifically  designed  for  a 
very  young  audience,  including 
children  from  ages  2-6.  This  program  is 
not  expected  to  frighten  yoimger 
children. 

TV-Y7  Directed  to  Older  Children. 
This  program  is  designed  for  children 
age  7  and  above.  It  may  be  more 
appropriate  for  children  who  have 
acquired  the  developmental  skills 
needed  to  distinguish  between  make- 
believe  and  reality.  Themes  and 
elements  in  this  program  may  include 
mild  fantasy  violence  or  comedic 
violence,  or  may  frighten  children  imder 
the  age  of  7.  Therefore,  parents  may 
wish  to  consider  the  suitability  of  this 
program  for  their  very  yoimg  children. 
Note:  For  those  programs  where  fantasy 
violence  may  be  more  intense  or  more 
combative  than  other  programs  in  this 
category,  snch  programs  %vill  be ' 
designated  TV-Y7-FV. 

The  following  categories  apply  to 
programs  designed  for  the  entire 
audience: 

TV-G    General  Audiesee.  Moat 
parents  would  find  this  program 
suitable  for  all  ages.  Although  this  rating 
does  not  signify  a  program  designed 
specifically  for  children,  most  parents 
may  let  younger  children  watch  this 
program  unattended.  It  contains  little  or 
no  violence,  no  strong  language  and 
little  or  no  sexual  dialogue  or  situations. 

TV-PG    Parental  Guidance 
Suggested.  This  program  contains 
material  that  parents  may  find 
unsuitable  for  younger  children.  Many 
parents  may  want  to  watch  it  with  their 
younger  children.  The  theme  itself  may 
call  for  parental  guidance  and/or  the 
program  contains  one  or  more  of  the 
following:  moderate  violence  (V),  some 
sexual  situations  (S),  infrequent  coarse 
language  (L),  or  some  suggestive 
dialogue  (D). 

TV-14    Parents  Strongly  Cautioned. 
This  program  contains  some  material 
that  many  parents  would  find 
unsuitable  for  children  under  14  years 
of  age.  Parents  are  strongly  urged  to 
exercise  greater  care  in  monitoring  this 
program  and  are  cautioned  against 
letting  children  under  the  age  of  14 
watch  unattended.  This  program 
contains  one  or  more  of  the  following: 
intense  violence  (V),  intense  sexual 
situations  (S),  strong  coarse  language 
(L).  or  intensely  suggestive  dialogue  (D). 


TV-MA    Matiue  Audience  Only. 
This  program  is  specifically  designed  to 
be  viewed  by  adults  and  therefore  may 
be  unsuitable  for  children  under  17, 
This  program  contains  one  or  more  of 
the  following:  graphic  violence  (V), 
explicit  sexual  activity  (S).  or  crude 
indecent  language  (L), 

Attachment  #2 

July  10,  1997. 

The  attached  modifications  of  the  TV 
Parental  Guideline  Sjrstem  have  been 
developed  collaboratively  by  members 
of  the  industry  and  the  advocacy 
community.  We  find  this  combined  age 
and  content  based  system  to  be 
acceptable  and  believe  that  it  should  be 
designated  as  the  mandated  syst^n  on 
the  V-chip  and  used  to  rate  all  television 
programming,  except  for  newr  and 
sports,  which  are  exempt,  and  unedited 
movies  with  an  MPAA  rating  aired  on 
premium  cable  channels.  We  urge  the 
FCC  to  so  rule  as  expeditiously  as 
possible. 

We  further  believe  that  the  system 
deserves  a  fair  chance  to  work  in  the 
marketplace  to  allow  parents  an 
opportunity  to  understand  and  use  the 
system.  Accordingly,  the  undersigned 
organizations  will  work  to:  educate  the 
public  and  parents  about  the  V-chip  and 
the  TV  Parental  Guideline  System; 
encourage  publishers  of  TV  periodicals, 
newspapers  and  journals  to  include  the 
ratings  with  their  program  listings;  and 
evaluate  the  system.  Therefore,  we  urge 
governmental  leaders  to  allow  this 
process  to  proceed  unimpeded  by 
pending  or  new  legislation  that  would 
undermine  the  intent  of  this  agreement 
or  disrupt  the  harmony  and  good  faith 
of  this  process. 

Motion  Picture  Association  of  America 

National  Association  of  Broadcasters 

National  Cable  Television  Association 

Center  for  Media  Education 

Children's  Defense  Fimd 

Childrm  Now 

National  Association  of  Elementary 

School  Principals 
National  Education  Association 
National  PTA 

American  Medical  Association 
American  Academy  of  Pediatrics 
American  Psychological  Association 

For  Immediate  Release 

Thursday,  July  10, 1997 

Contacts:  Barbara  Dixon/Rich  l^ylor. 

MPAA,  202-293-1966 
Dennis  Wharton/)ohn  Earnhardt,  NAB. 

202^29-5350 
Tone  Clarice/Scott  Broyles,  NCTA,  202- 

775-3629 
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Joint  Statement  of  Motion  Picture 
Association  of  America 

National  Association  of  Broadcasters 

National  Cable  Television  Association 
Washington,  D.C. 

The  television  industry  has  concluded 
a  long  negotiation  with  public  advocacy 
groups  and  has  come  to  closure  on 
revisions  to  the  TV  PARENTAL 
GUIDELINES.  The  following  content 
information,  where  appropriate,  will  be 
added  to  all  non-exempt  programming 
to  supplement  the  existing  Guidelines: 
in  the  TV-Y7  category — FV  for  fantasy 
violence:  in  the  TV-PG.  TV-14  and  TV- 
MA  categories — V  for  violence,  S  for 
sexual  situations,  L  for  language,  and  D 
for  dialogue. 

Leaders  in  Congress  have  said  no 
legislation  regarding  television  ratings, 
content  and  program  scheduling  should 
be  enacted  for  several  years,  so  that 
parents  will  have  time  to  understand 
and  deal  with  V-chips  in  television  sets, 
a  mechanism  which  gives  them  the 
ability  to  block  out  programs  they  may 
find  inappropriate  for  young  children. 
Additionally,  advocacy  group  leaders 
have  said  this  process  should  proceed 
unimpeded  by  pending  or  new 
legislation  that  would  undermine  the 
intent  of  our  joint  agreement  or  disrupt 
the  harmony  and  good  faith  of  the 
process  just  concluded. 

We  are  grateful  to  Vice  President 
Gore,  to  Chairman  John  McCain,  to 
Chairman  Tom  Bliley,  Chairman  Billy 
Tauzin.  Congressman  Ed  Markey, 
among  others,  who  were  helpful 
throughout  this  process.  We  also  wish  to 
thank  the  parents  of  Peoria.  Illinois 
who,  in  a  May  town  hall  meeting, 
shared  with  us  their  thoughts  on  the 
subject  of  television  ratings. 

As  the  industry  declared  on  February 
29, 1996,  in  announcing  its  plans  to 
design  parental  guidelines  for 
television,  we  repeat  now:  Parents  will 
be  the  arbiters  of  these  new  TV 
PARENTAL  GUIDELINES,  which  will 
be  implemented  no  later  than  October  1, 
1997.  Obviously,  until  there  is  a 
sufficient  number  of  television  sets 
equipped  with  V-chips  in  American 
homes,  no  evaluation  can  be  properly 
conducted. 

(FR  Doc.  97-24354  Filed  9-12-97;  8:45  am] 
MLUNQ  CODE  fnz-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  September  9, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  (1)  the  Corporation's 
corporate,  supervisory,  and  liquidation 
activities,  and  (2)  an  administrative 
enforcement  proceeding. 

In  calling  the  meeting,  the  Botuti 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Ms.  Julie  Williams,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(6).  (c)(8), 
(cH9)(AXii).  and  (c)(9KB)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  in 
550  17th  Street,  NW.,  Washington.  DC. 

Dated:  September  9.  1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Beat, 

Assistant  Executive  Secretary. 
(FR  Doc.  97-24474  Filed  9-11-97;  9:35  ami 
BtLUNQCOOC  C714-01-4I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-liae-OM] 

Colorado;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Colorado,  (FEMA-1186-DR),  dated 

August  1. 1997,  and  related 

determinations. 

EFFECTIVE  DATE:  September  5,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Colorado,  is  hereby  amended  to  include 


the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  1,  1997: 

Lincoln  and  Prowers  Counties  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dennis  H.  Kwiatkowrski, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-24402  Filed  9-12-97;  8:45  ami 
MUJNO  COOC  6716-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1187-OR] 

Minnesota;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-1187-DR),  dated  August  25, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  August  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  25.  1997.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Sta^ord  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  storms.iiigh  wind, 
tornadoes,  and  flooding  beginning  on  June 
28,  1997,  and  continuing  through  July  27, 
1997,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T..  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  huids  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaratioiL 

Notice  is  herel^  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under'Executive  Order  12148, 1 
hereby  appoint  Dan  Bement  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mirmesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Anoka,  Hennepin.  Isanti, 
Kandiyohi,  Ramsey,  Sherburne,  and  Wright 
for  Public  As8istanc»and  Individual 
Assistance. 

All  counties  within  the  State  of 
Minnesota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

(FR  Doc.  97-24403  Filed  9-12-97;  8:45  am] 

■LLMOCOOE  •nS-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-OR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY!  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-1 1 75-DR).  dated 
April  8, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  August  5,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EXH 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that  in  accordance  with 
Public  Law  105-33,  Subtitle  C,  Section 
9301  signed  on  August  5.  1997,  the 
Federal  share  of  the  cost  of  assistance 
was  amended  to  90  percent  Federal 
funding  provided  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.) 
as  follows: 


Kittson,  Marshall,  Polk,  Norman.  Clay,  and 
Wilkin  Counties  for  Categories  C  through  G 
under  the  PubUc  Assistance  program 
(Categories  A  and  B  remain  funded  at  lOO 
percent  Federal  funding). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

DennisH.  Kwiatkowski, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-24404  Filed  9-12-97;  8:45  am) 

nUJNO  CODE  S71t-02-U 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  Agreement(8)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-011588. 

Title:  APL/MOL/OOCL/HMM 
Reciprocal  Slot  Exchange  Agreement. 

Parties:  The  Global  Alliance  parties: 
American  President  Lines,  Ltd.,  Orient 
Overseas  Container  Line,  Inc.,  Mitsui 
O.S.K.  Lines,  Ltd.;  Hyimdai  Merchant 
Marine  Co..  Ltd.  ("HMM"). 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  agree  upon  the 
reciprocal  use  of  up  to  an  armualized 
average  of  500  TEUs  of  space  per  week 
by  HMM  on  vessels  operated  by  the 
Global  Alliance  parties  and  for  the  use 
of  an  equal  amount  of  space  by  the 
Global  Alliance  parties  on  HMM  vessels 
operating  in  the  trade  between  the 
Pacific  Coast  of  the  United  States  and 
the  Far  East.  The  parties  have  requested 
shortened  review. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  9, 1997. 
Josepk  C  Polking. 
Secretoiy. 

(FR  Doc.  97-24271  Filed  9-12-97;  8:45  am] 
HjLMQCOOE  673a-01-M 


FEDERAL  MARITIME  COMMISSION^ 

Privacy  Act  of  1974;  Proposed  Altered 
Systems  of  Records 

AGENCY:  Federal  Maritime  Commission, 
ACTION:  Notice  of  proposed  altered 
systems  of  records.  .  . 


SUMMARY:  This  Notice  proposes  the 
amendment  of  various  Privacy  Act 
systems  of  records  maintained  by  the 
Commission.  The  amendments  are 
minor  in  nature  and  reflect  changes  in 
various  system  locations  and  record 
custodians  resulting  from  Commission 
organizational  changes,  and  update 
record  retention  information,  and  clarify 
certain  descriptions  of  records 
maintained. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15. 1997.  The 
alterations  will  be  effective  on  October 
27,  1997.  unless  comments  are  received 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  may  be 
submitted  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  N.  Capitol  Street,  NW. 
Washington,  DC  20573-0001,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  (202)  523-5725. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that  pursuant  to  the  Privacy  Act 
of  1974,  5  U.S.C.  552a.  the  Commission 
proposes  to  amend  various  systems  of 
records  as  described  herein.  The 
Commission's  latest  prior  publication 
updating  its  systems  of  records  was  on 
February  11.  1994  (59  FR  6643). 

Amendments  proposed  herein  reflect 
minor  changes  in  various  system 
locations  and  record  custodians 
resulting  from  Commission 
organizational  changes,  update  record 
retention  information,  and  clarify 
certain  descriptions  of  records 
maintained. 

1.  In  the  Commission's  system  of 
records  designated  FMC-1  Personnel 
Security  File  the  "System  location"  and 
"Safieguards"  provisions  are  revised  to 
read  as  follows: 

FMC-1 


SYSTEM  LOCATION: 

Bureau  of  Administration.  Federal 
Maritime  Commission.  800  N.  Capitol 
Street.  NW,  Washington,  DC  20573- 
0001 


SAFEGUAROS: 

Records  are  maintained  in  a 
combination  safe  in  the  custody  of  the 
information  security  officer  and  access 
is  limited  to  the  information  security 
officer  and  the  personnel  security 
officer,  and  his/her  duly  authorized 
representatives. 

2.  In  the  Commission's  system  of 
records  designated  FMC-2  Non- 
Attorney  Practitioner  File,  the 
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"Categories  of  records  in  the  system" 
provision  is  revised  to  read  as  follows: 

FMC-2 


CATEOOmES  OF  RECORDS  IN  THE  SVSTEM: 

Application  forms  containing 
descriptions  of  educational  and 
professional  experience  and 
qualifications,  taxpayer  identification 
numbers  (which  may  be  the  social 
seciuity  number),  and  letters  of 
reference  in  relation  to  non-attorney 
practitioners. 

3.  In  the  Commission's  system  of 
records  designated  FMC-7  Licensed 
Ocean  Freight  Forwarders  File,  the 
"Categories  of  records  in  the  system" 
provision  is  revised  to  read  as  follows: 

FIIC-7 


CATEQORCS  OF  RECORDS  M  THE  SVSTBft 

The  System  contains  freight  forwarder 
names,  addresses  and  taxpayer 
identification  numbers  (which  may  be 
the  social  security  number),  as  well  as 
the  names  and  addresses  of  the 
stockholders,  officers,  and  directors  of 
individual  freight  forwarders; 
descriptions  of  the  relationships  the 
freight  forwarder  may  have  with  other 
business  entities;  credit  references;  a 
record  of  the  forwarder's  past 
experience  in  forwarding;  and  any 
financial  information  and/or  criminal 
convictions  pertinent  to  the  licensing  of 
the  forwarder. 

4.  In  the  Commission's  system  of 
records  designated  FMC-9  Training 
Program  Records — FMC,  the  "System 
location"  provision  is  revised  to  read  as 
follows: 

FMC-e 


SYSTEM  location: 


Bureau  of  Administration,  Federal 
Maritime  Commission,  800  N.  Capitol 
Street,  NW,  Washington,  DC  20573- 
0001. 

5.  In  the  Commission's  system  of 
records  designated  FMC-18  Travel 
OrdersA'ouchers  File— FMC,  the 
reference  in  the  "Routine  Use" 
provision  to  "Federal  Home  Loan  Bank 
Board"  is  amended  to  read  "Office  of 
Thrift  Supervision,"  and  in  the 
"Retention  and  Disposal"  provision  the 
reference  to  "three  years"  is  amended  to 
read  "six  years." 

6.  In  the  Commission's  system  of 
records  designated  FMC-19  Statement 
of  Employment  and  Financial 
Interests — FMC,  the  "System  name"  and 


the  "Note"  provisions  are  revised  to 
read  as  follows: 

FMC-19 

SVSTEM  NAME: 

Financial  Disclosure  Reports  and 
Other  Ethics  Program  Records. 

•         *         *         «        • 

Note:  This  system  is  covered  by  the  Office 
of  Government  Ethics'  govemmeat-wide 
systems  notices  OGE/GOVT-1  and  OGE/ 
GOVT-2. 

7.  In  the  Commission's  systems  of 
records  designated  FMC-22 
Investigatory  Files-FMC,  the  "System 
location"  provision  is  revised  to  read  as 
follows: 

FMC-22 

SYSTEM  location: 

Bureau  of  Enforcement,  Federal 
Maritime  Commission,  800  N.  Capitol 
Street,  NW,  Washington,  DC  20573- 
0001. 

8.  In  the  Commission's  system  of 
records  designated  FMC-25  Inspector 
General  File,  in  the  "Retention  and 
Disposal"  provision  the  reference  to 
"five  years"  is  amended  to  read  "ten 
years,"  and  the  reference  to  "ten  years" 
is  amended  to  read  "fifteen  years." 

9.  In  the  Commission's  system  of 
records  designated  FMC-28  Equal 
Employment  Opportuinity  Complaint 
Files— FMC,  the  "System  location" 
provision  is  revised  to  read  as  follows: 

FMC-28 


SYSTBI  location: 

Office  of  General  Counsel,  Federal 
Maritime  Commission,  800  N.  Capitol 
Street,  NW.  Washington.  DC  20573- 
0001 

10.  In  the  Commission's  system  of 
records  designated  FMC-30 
Procurement  Integrity,  Certification 
Files,  the  "Categories  of  records  in  the 
system,"  "Authority  for  Maintenance  of 
the  system"  and  the  "Retention  and 
disposal"  provisions  are  revised  to  read 
as  follows: 

FMC-30 


CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  include  certifications  by 
individuals  affected  by  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1988,  specifically 
section  27  dealing  with  Procurement 
Integrity;  the  non-disclosure  provisions 
of  the  Federal  Acquisition  Regulations, 
and  the  contract  for  development  of  the 
Commission's  Automated  Tariff  Filing 
and  Information  (ATFI)  system.  The 


certificants  attest  they  will  not  engage  in 
activities  prohibited  by  applicable 
statutes,  regulations,  and  contracts. 
Records  include  information  on 
individuals,  including  name  and  title. 
This  system  does  not  include  official 
personnel  files  covered  by  the  Office  of 
Personnel  Management's  systems  of 
records  OPMyCOVT-l  through  10. 

AUTHORITY  FOR  MAMTBMNCE  OF  THE  SYSTEM: 

Office  of  Federal  Procurement  Policy 
Act  Amendments  of  1988  (Pub.  L.  100- 
679),  (41  U.S.C.  423);  and  the  Federal 
Acquisition  Regulations. 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  until  6 
months  after  the  date  on  which  the 
contracting  officer  received  evidence  of 
physical  completioa  of  the  contract, 
after  which  they  are  shredded.  See 
Federal  Acquisition  Regulations 
§  4.804-1(2)  and  General  Records 
Schedule  3,  item  3(c). 

Interested  parties  may  participate  by 
filing  with  the  Secretary,  Federal 
Maritime  Commission,  an  original  and 
15  copies  of  their  views  and  comments 
pertaining  to  this  notice.  All  suggestions 
for  changes  in  the  text  should  be 
accompanied  by  drafts  of  the  language 
thought  necessary  to  accomplish  the 
desired  changes  and  should  be 
accompanied  by  supportive  statements 
and  arguments. 

By  the  Commission. 
JoMph  C  Polking, 
Secretary. 

(PR  Doc.  97-24432  Filed  9-12-97;  8:45  am] 
BiLUNQ  cooc  crso-oi-w 


FEDERAL  MARITIME  COMMISSION 

Privacy  Act  of  1974;  Propossd  New 
System  of  Raconte 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  new  system 
of  records. 

StJMMARY:  This  Notice  proposes  the 
addition  of  a  new  system  of  records  to 
be  maintained  by  the  Commission.  The 
new  system  will  contain  information 
regarding  the  Commission's  efforts  to 
collect  debts  from  individuals  arising 
out  of  administrative  or  program 
activities  or  services  administered  by 
the  Conunission. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15,  1997.  The  new 
system  will  be  effective  on  October  27. 
1997,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 


AD0RE8SK:  Comments  may  be 
submitted  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  N.  Capitol  Street,  NW, 
Washington,  DC  20573-0001,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking.  (202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  to  establish  a 
new  Privacy  Act  system  of  records 
related  to  debt  collection  activity  it  will 
be  engaged  in  when  implementing  the 
Debt  Collection  Act  of  1982,  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  ("Act"),  31  U.S.C.  3701  et  seq. 
Utilization  by  the  Commission  of  the 
collection  tools  provided  by  the  Act  will 
help  maximize  collection  of  delinquent 
debts  owed  to  the  Government. 

Notice  is  hereby  given  that,  pursuant 
to  the  Privacy  Act  of  1974,  5  U.S.C. 
552a,  the  Commission  proposes  to 
establish  a  new  system  of  records 
reading  as  follows: 

FMC— 31 

SYSTEMNAMC: 

Debt  Collection  Fdes. 

SECURffY  CLASSnCATKM: 

Unclassified.  ^^ 

SYSTBI  LOCATION:    . 

Records  are  located  in  the  Office  of 
Budget  and  Financial  Management, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW,  Washington, 
DC  20573. 

CATEGORIES  OF  MOMOUALS  COVERB>aY  THE 
SYSTBI: 

Individuals  who  are  indebted  to  FMC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Debt  Collection  Officer's  file  will 
contain  copies  of  debt  collection  lettera, 
bills  for  collection,  and  correspondence 
to  and  from  the  debtor  relating  to  the 
debt.  The  file  will  include  such 
information  as  the  name  and  address  of 
the  debtor,  taxpayer's  identification 
number  (which  may  be  the  social 
security  number);  amount  of  debt  or 
delinquent  amount;  basis  of  debt;  date 
debt  arose;  office/bureau  referring  debt 
to  the  Debt  Collection  Officer;  record  of 
each  collection  made;  credit  report; 
financial  statement  reflecting  the  net 
worth  of  the  debtor;  date  by  which  debt 
must  be  referred  to  the  Department  of 
the  Treasury  for  further  collection 
action;  and  citation  or  basis  on  which 
debt  was  tenninated  or  compromised. 

AVITHORTTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

31  U.S.C.  3701  et  seq..  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365.  96  Stat. 


1749)  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134, 101  Stat.  1321-358). 

PURPOSE(S): 

Information  is  used  for  the  purpose  of 
collecting  monies  owed  FMC  arising  out 
of  any  administrative  or  program 
activities  or  services  administered  by 
FMC.  The  Debt  Collection  Officer's  file 
represents  the  basis  for  the  debt  and 
amount  of  debt  and  actions  taken  by 
FMC  to  collect  the  monies  owed  under 
the  debt.  The  credit  report  or  financial 
statement  provides  an  understanding  of 
the  individual's  financial  condition 
with  respect  to  requests  for  deferment  of 
payment 

ROUTINE  USES  OF  RECORDS  MAWTAINEO  S«  THE 
SYSTEM,  mCLUOING  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

When  debts  are  uncollectible,  copies 
of  the  FMC  Debt  Collection  Officer's  file 
regarding  the  debt  and  actions  taken  to 
attempt  to  collect  the  monies  are 
forwarded  to  the  Department  of 
Treasury  for  further  collection  action. 
FMC  may  also  provide  Treasury  with 
copies  of  the  debt  collection  letter,  bill 
for  collection,  and  FMC  correspondence 
to  the  debtor. 

DISCLOSURE  TO  CONSUMER  REPORIMQ^ 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(bXi2):  Disclosures  may  be  made 
from  this  system  to  "consimi«-  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RET  ARMING,  AND- 
OMPOSMfi  OF  RECORDS  JN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  notebooks, 
file  folders,  on  lists  and  forms,  and  in 
computer  processible  storage  media. 

retrievabhjty: 

The  system  files  are  filed  by  bill  for 
collection  number,  name,  or  taxpayer's 
identification  number  (which  may  be 
the  social  security  number). 

SAFEGUARDS: 

Personnel  screening,  hardware,  and 
software  computer  security  measures; 
paper  records  are  maintained  in  locked 
containers  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel. 

RETENTION  AND  disposal: 

Records  are  covered  by  General 
Records  Schedule  6.  Hie  file  on  each 


debt  on  which  administrative  collection 
action  has  been  completed  shall  be 
retained  by  Debt  Collection  Officer  not 
less  than  one  year  after  the  applicable 
statute  of  limitation  has  run  out.  The  file 
is  then  transferred  to  the  National 
Archives  and  Records  Administration 
for  a  period  of  six  years  and  three 
months  after  the  end  of  the  fiscal  year 
in  which  the  debt  was  closed  out  by 
means  of  the  debt  being  paid, 
tenninated,  compromised,  or  the  statute 
of  limitations  had  run  out. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Budget  and 
Financial  Management,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW,  Washington,  DC 
20573. 

NormcATKM  procedures: 

Individuals  wishing  to  inquire 
whether  this  sjrstem  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  madced  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  peraonal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification — that  is^ 
driver's  license,  employing  organization 
identification  card,  or  other  picture 
identification  card. 

RECORD  ACCCM  PROCaURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reason  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FMC  Privacy  Act  Regulations  are 
promulgated  in  46  CFRpart  503. 

RECORD  SOURCE  CATEOQRKS: 

Directiy  from  the  debtor,  the  initial 
application,  credit  report  fitmi  the 
commercial  credit  bureau, 
administrative  or  program  offices  within 
FMC. 

By  the  Commission. 
JoMph  C  PoUdng, 

Secretary. 

[FR  Doc  97-24433  Filed  9-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Toxicology  Program 

Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C. 
Appendix  2),  the  Director,  National 
Toxicology  Program  (NTP).  announces 
the  establishment  of  the  Advisory 
Committee  on  Alternative  Toxicological 
Methods  by  the  Secretary,  DHHS. 

The  Committee  will  advise  the  NIEHS 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods  and 
the  Director  of  the  Environmental 
Toxicology  Program  on  the  activities 
and  directives  both  present  and  future, 
as  they  relate  to  the  Center,  including 
advice  on  fostering  interactions  with  all 
stakehoders. 

Duration  of  this  Committee  is 
continuing  unless  formally  determined 
by  the  Secretary.  DHHS,  that 
termination  would  be  in  the  best  public 
interest. 

Dated:  September  4. 1997. 
Kenneth  Olden. 

Director,  National  Toxicology  Program. 
(FR  Doc.  97-24273  Filed  9-12-97;  8;45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

(ATSOR-122]    ■ 

Quarterly  Public  Healtit  Assessments 
Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACnON:  Notice. 

SUMMARY:  This  notice  is  a  quarterly 
announcement  of  sites  for  which 
ATSDR  has  completed  public  health 
assessments  during  the  period  April- 
June  1997.  This  list  includes  sites  that 
are  on  or  proposed  for  inclusion  on  the 
National  Priorities  List  (NPL),  and  a  site 
for  which  an  assessment  was  prepared 
in  response  to  a  request  from  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  William?.  P.E.,  DEE,  Director. 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 


SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  was  published  in  the 
Federal  Register  on  June  10, 1997,  [62 
FR  31603).  The  quarterly  announcement 
is  the  responsibility  of  ATSDR  under 
the  reguladon.  Public  Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities  (42  CFR  Part  90).  This  rule 
sets  forth  ATSDR's  procedures  for  the 
conduct  of  public  health  assessments 
under  section  104(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)). 

Availability — The  completed  public 
health  assessments  and  addendum  are 
available  for  public  inspection  at  the 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  except  legal  holidays. 
The  completed  public  health 
assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487-4650.  NTIS 
charges  for  copies  of  public  health 
assessments  and  addenda.  The  NTIS 
order  numbers  are  listed  in  parentheses 
following  the  site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  April  1, 1997  and  June  1. 
1997,  public  health  assessments  were 
issued  for  the  sites  listed  below: 


NPL  Sites 

Idaho 
Triumph  Mine  Tailings  Piles — 
Hailey— (PB97-171722) 
Illinois 
Dupage  County  Landfill  (Blackwell 
Forest  Preserve) — Warrenville — 
(PB97-162598) 
Woodstock  Municipal  Landfill — 
Woodstock— (PB97-161459) 
Missouri 
Weldon  Spring  Quarry/Plant/Pits 
(USDOE)— St  Charles— (PB97- 
180509) 
New  York 
Pollution  Abatement  Services — 
Oswego— (PB97-171748) 
Ohio 
Miami  County  Incinerator — Troy — 
(PB97-157770) 
Oklahoma 
Karr-McGee  Corporate  Gushing 


Refinery— Gushing— (PB97-1 55204) 
Pennsylvania 
Breslube-Penn  Incorporated — 
Coraopol  is— (PB9  7- 1 6489 1 ) 
USA  Tobyhanna  Army  Depot — 
Goolbaugh  Township — (PB97- 
161491) 
Tennessee 
ICG  Iselin  Railroad  Yard — Jackson — 
(PB97-159511) 

Non  NPL  Petition  Site 

Connecticut 
Connecticut  Correctional  Institution 
(a/k/a  Somers  Correctional 
Facility)— Somer8—(PB97-l  552 1 2) 
Dated:  September  9, 1997. 
Georgi  Jones. 

Director,  Office  of  Policy  and  External  Affairs 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

(FR  Doc.  97-24336  Filed  9-12-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  C^grol  Special 
Emphasis  Panel  (^P):  Cooperative 
Agreements  to  Conduct  Research  on 
the  Diagnosis  and  Pathogenesis  of 
Lyme  Disease  in  the  United  States, 
Program  Announcement  800:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  to  Conduct  Research  on  the 
Diagnocis  and  Pathogenesis  of  Lyme  Disease 
in  the  United  States,  Program  Announcement 
800. 

Time  and  Dates:  8:30  a.m.-4:30  p.m., 
October  5-7, 1997. 

Place:  Holiday  Inn  Conference  Center,  130 
Clairemont  Avenue,  Decatur,  Georgia  30030. 

Status:  Open:  8:30  a.m.-9:15  a.m.,  October 
6, 1997.  Closed:  9:15  a.m.  October  6,  1997, 
through  4:30  p.m.  October  7. 1997. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  800. 

Portions  of  this  meeting  will  be  closed  to 
the  public  in  accordance  with  provisions  sot 
forth  in  section  552b(c)  (4)  and  (6),  Title  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  COC,  pursuant  to  Pub.  L.  92-463. 

Contact  Person  For  More  Information: 
Edwards  Lee,  M.P.A,  Division  of  Vector- 
Bome  InfBctious  Diseases,  National  Center 


for  Infectious  Diseases,  CDC.  M/S  P02/MLR, 
P.O.  Box  2087  (Foothills  Campus).  Fort 
Collins.  Colorado  80522,  telephone  970/221- 
6415. 

Dated:  September  8, 1997. 

Csrolya  ).  Roassll, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  97-24335  Filed  9-12-97;  8:45  am) 
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DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CMtdran  and 
Fwnilies 

Sutxnission  for  0MB  Raviaw; 
Comment  Request 

Title:  Child  Care  Quarterly  Case 
Record  Report;  Republication.  In 
Federal  Register  Document  97-23469 
(Volume  62,  Number  171),  Page  46743 
the  word  "Disaggregate"  replaces  the 
word  "Desegregate"  and  "Respondents: 
States  and  Territories"  replaces 

Annual  Burden  Estimates 


"Respondents:  State,  Local  or  Tribal 
Govt."  For  the  convenience  of  the 
reader,  the  document  is  being 
republished  in  its  mitirety. 

OMB  No.:  New  Request. 

Description:  This  legislatively- 
mandated  report  collects  program  and 
participants  data  on  children  receiving 
direct  CCDF  funds.  Disaggregate  data 
will  be  collected  and  will  be  used  to 
determine  the  participants  and  program 
characteristics,  as  well  as  cost  and  level 
of  child  care  services.  The  data  will  be 
used  to  provide  a  report  to  Congress. 

Respondents:  States  and  Territories. 


Instrument 

Number  of 
respondents 

Number  ol 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

ACF-801 , „ 

56 

4 

20 

4.360 

Estimated  Total  Annual  Burden 
Hours:  4.360. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resourt:e  Management 
Services,  370  L'Enfont  Promenade,  S.W., 
Washington,  D.C.  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwoiii 
Reduction  Project.  725  17th  Street. 
N.W..  Washington.  D.C.  20503,  Attn: 
Ms.  Laura  Oliven. 

Dated:  September  9. 1997. 
BobSargis. 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  97-24280  Filed  9-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  STfMXOq 

Agency  Information  Collaction 
Acttvitias  Submission  for  OMB  Ravisw; 
Commant  Request 

agency:  Food  and  I^g  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annotincing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Pa[>erwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  15. 
1997. 

ADDRESSES:  Submit  written  conunents 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Judith  V.  Bigelow.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-627-1479. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 


collection  of  information  to  OMB  for 
review  and  clearance. 

Hsaring  Aid  Devicas:  Profesek>ii«l  and 
Patient  Package  I.aheling  and 
Conditions  for  Sale— 21  CFR  8O1.420 
and  801.421  (0^ffi  Control  No.  0»1»- 
01 71— Reinstatement) 

Under  section  520(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360)(e)).  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  may,  under 
certain  conditions,  require  by  regulation 
that  a  device  be  restricted  to  sale, 
distribution,  or  use  only  upon 
authorization  of  a  licensed  practitioner 
or  upon  other  prescribed  conditions. 
Sections  801.420  and  801.421  (21  CFR 
801.420  and  801.421)  implement  this 
authority  for  hearing  aids,  which  are 
restricted  devices.  The  regulations 
require  that  the  manufacturer  or 
distributor  provide  to  the  user  data 
useful  in  selecting,  fitting,  and  checking 
the  performance  of  a  hearing  aid 
through  distribution  of  a  User 
Instructional  Brochure.  The  User 
Instructional  Brochure  must  also 
contain  technical  data  about  the  device, 
instructions  for  its  use,  maintenance 
and  care,  a  warning  statement,  a  notice 
about  the  medical  evaluation 
requirement,  and  a  statement  if  the  aid 
is  rebuilt  or  used. 

Hearing  aid  dispensers  are  required  to 
provide  the  prospective  user,  before  the 
sale  of  a  bearing  aid.  with  a  copy  of  the 
User  Instructional  Brochure  for  the 
hearing  aid  model  that  has  been,  or  may 
be.  selected  for  the  prospective  user  and 
to  review  the  contents  of  the  brochure 
with  the  buyer.  In  addition,  upon 
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request  by  an  individual  who  is 
considering  the  purchase  of  a  hearing 
aid.  the  dispenser  is  required  to  provide 
a  copy  of  the  User  Instructional 
Brochure  for  that  model  hearing  aid  or 
the  name  and  address  or  telephone 
number  of  the  manufacturer  or 
distributor  bom  whom  a  User 
Instructional  Brochure  for  the  hearing 
aid  may  be  obtained.  Under  conditions 
of  sale  of  hearing  aid  devices, 
manufacturers  or  distributors  shall 
provide  sufficient  copies  of  the  User 
Instructional  Brochure  to  sellers  for 
distribution  to  users  and  prospective 
users  and  provide  a  copy  of  the  User 
Instructional  Brochure  to  any  health 
care  professional,  user,  or  prospective 
user  who  requests  a  copy  in  writing. 
The  regulations  also  require  that  the 
patient  provide  ^written  statement  that 
he  or  she  has  undergone  a  medical 
evaluation  within  the  previous  6 
months  before  the  hearing  aid  is 


dispensed,  although  informed  adults 
may  waive  the  medical  evaluation 
requirement  by  signing  a  written 
statement.  Finally,  the  regulation 
requires  that  the  dispenser  retain  for  3 
years  copies  of  all  physician  statements 
or  any  waivers  of  medical  evaluations. 

The  information  obtained  through  this 
collection  of  information  is  used  by 
FDA  to  ensure  that  hearing  aids  are  sold 
and  used  in  a  way  consistent  with  the 
public  health. 

The  information  contained  in  the  User 
Instructional  Brochure  is  intended  not 
only  for  the  hearing  aid  user  but  also  for 
the  physician,  audiologist,  and 
dispenser.  The  data  is  used  by  these 
health  care  professionals  to  evaluate  the 
suitability  of  a  hearing  aid.  to  permit 
proper  fitting  of  it,  and  to  facilitate 
repairs.  The  data  also  permits  the 
comparison  of  the  performance 
characteristics  of  various  hearing  aids. 
Noncompliance  could  result  in  a 
substantial  risk  to  the  hearing  impaired 


because  the  physician,  audiologist,  or 
dispenser  would  not  have  sufficient 
data  to  match  the  aid  to  the  needs  of  the 

user. 

The  respondents  to  this  collection  of 
information  are  hearing  aid 
manufacturers,  distributors,  dispensers, 
health  professionals,  or  other  for  profit 
organizations. 

In  1993,  FDA  conducted  an  audit  of 
hearing  aid  dispensers  in  four  FDA 
districts  to  determine  the  level  of 
compliance  with  existing  hearing  aid 
requirements.  The  estimates  relating  to 
§  801.421(a)(1)  and  (a)(2)  in  the 
reporting  and  recordkeeping  burden 
tables  below  are  based  on  information 
obtained  in  this  audit.  This  audit 
revealed  that  medical  evaluations  were 
obtained  in  32  percent  of  the  sales  and 
signed  waivers  were  obtained  in  60 
percent  of  the  sales. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i  . — Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  o« 
Respondents 

Annual 
Frequency  per 
Respondents 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

801.420 

801.421(a)(1) 

801  421(a)(2) 

801.421(b) 

801.421(c) 

Total  Burden  Hours 

40 

9.900 

19.900 

9.900 

9.940 

5 

S2 

97 

162 

5 

200 

514.800 

960.300 

1,600.000 

49.700 

40 
0.10 
0.30 
0.30 
0.17 

8.000 

51.480 

288,090 

480.000 

8.449 

836.019 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

801.421(d) 
Total 

9.900 

162 

1.600,000 

0.25 

400,000 
400,000 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  cdlectton  of  informatton. 


Dated:  September  8, 1997.      ' 

William  K.  Hnbbud, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-24348  Filed  9-12-97;  8:45  am] 

BNJJNO  COOe  41W-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Can  Financing  Administration 

[MB-110-N] 

RIN:  0936-nAH93 

'  Medicaid  Program;  Final  Umitations 
on  Aggregate  Payments  to 
Disproportionate  Share  Hospitals: 
Federal  Fiscal  Year  1997 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
final  Federal  fiscal  year  (FFY)  1997 
national  target  and  individual  State 


allotments  for  Medicaid  payment 
adjustments  made  to  hospitals  that  serve 
a  disproportionate  number  of  Medicaid 
recipients  and  low-income  patients  with 
special  needs.  We  are  publishing  this 
notice  in  accordance  with  the 
provisions  of  section  1923(f)(1)(C)  of  the 
Social  Security  Act  and  implementing 
regulations  at  42  CFR  447.297  through 
447.299.  The  final  FFY  1997  State 
disproportionate  share  hospital  (DSH) 
allotments  published  in  this  notice 
supersede  the  preliminary  FFY  1997 
DSH  allotments  that  were  published  in 
the  Federal  Register  on  January  31, 
1997. 

EFFECTIVE  DATE:  The  final  DSH  payment 
adjustment  expenditure  limits  included 


Federal  Register  /  Vol.  62,  No.  178  /  Monday,  September  15.  1997  /  Notices 


48293 


in  this  notice  BpjAy  to  Medicaid  DSH 
payment  adjustments  for  FFY  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019 

SUPPLEMENTARY  INFORMATION: 

LBackgroiuid 

Section  1902(a)(13)(A)  of  the  Social 
Security  Act  (the  Act)  requires  States  to 
ensure  that  their  Medicaid  payment 
rates  include  payment  adjustments  for 
Medicaid-participating  hospitals  that 
serve  a  large  number  of  Medicaid 
recipients  and  other  low-income 
individuals  with  special  needs  (referred 
to  as  disproportionate  share  hospitals). 
The  DSH  payment  adjustments  are 
calculated  on  the  basis  of  formulas 
specified  in  section  1923  of  the  Act. 

Section  1923(f)  of  the  Act  and 
implementing  Medicaid  regiilations  at 
42  CFR  447.297  through  447.299  require 
us  to  estimate  and  publish  in  the 
Federal  Register  a  national  aggregate 
target  and  each  State's  allotment  for 
DSH  payments  for  each  Federal  fisc^ 
year  (FFYl-  The  implementing 
regulations  provide  that  the  national 
DSH  payment  limit  for  a  FFY  specified 
in  tlie  Act  is  a  target  rather  than  an 
absolute  cap  when  detamuning  the 
amount  that  am  be  allocated  for  DSH 
pMjmwnts.  The  national  DSH  payment 
tai^t  is  12  percent  of  the  total  amount 
of  medical  assistance  expenditures 
(excluding  total  administrative  costs) 
that  are  projected  to  be  made  under 
approved  Medicaid  State  plans  during 
the  FFY. 

(NolK  Whenever  the  phrases  "total 
medical  assistance  expenditures"  or  "total 
•dministrative  costs"  are  used  in  this  notice, 
they  mean  both  the  State  and  Federal  share 
of  expenditures  or  costs.) 

In  addition  to  the  national  DSH 
payment  target,  there  is  a  specific  State 
DSH  payment  limit  for  each  State  for 
each  FFT.  The  State  DSH  payment  limit 
is  a  specified  amount  of  DSH  payment 
adjustments  applicable  to  a  FFY  above 
which  FFF  will  not  be  available.  This  is 
called  the  "State  DSH  allotment" 

Each  State's  DSH  allotment  for  FFY 
1997  is  calcidated  by  first  determining 
whether  the  State  is  a  "high-DSH  State" 
or  a  "low-DSH  State."  This  is 
determined  by  using  the  State's  "base 
allotment."  A  State's  base  allotment  is 
the  greater  of  the  following  amounts:  {1) 
The  total  amount  of  the  State's  actual 
and  projected  DSH  payment 
adjustments  made  under  the  State's 
approved  State  plan  applicable  to  FFY 
1992,  as  adjusted  by  HCFA;  or  (2) 
$1,000,000. 

A  State  whose  l>a$e  allotment  exceeds 
12  percent  of  the  State's  total  medical 
assistance  expenditures  (excluding 


administrative  costs)  projected  to  be 
made  in  FFY  1997  is  referred  to  as  a 
"high-DSH  State"  few  FFY  1997.  The 
FFY  1997  State  DSH  allotment  for  a 
high-DSH  State  is  limited  to  the  State's 
base  allotment. 

A  State  whose  base  allotment  is  equal 
to  or  less  than  12  percent  of  the  State's 
total  medical  assistance  expenditures 
(excluding  administrative  costs] 
projected  to  be  made  in  FFY  1997  is 
referred  to  as  a  "low-DSH  Stote."  The 
FFY  1997  State  DSH  allotmoit  for  a 
low-DSH  State  is  equal  to  the  State's 
DSH  allotment  for  FFY  1996  increased 
by  growth  amounts  and  supplemental 
amoimts,  if  any.  However,  the  FFY  1997 
DSH  allotment  for  a  low-DSH  State 
cannot  exceed  12  pncent  of  the  State's 
total  medical  assistance  expenditures 
for  FFY  1997  (excluding  adminiirtrative 
costs). 

"The  growth  amount  for  FFY  1997  is 
equal  to  the  projected  percentage 
increase  (the  growth  factor)  in  a  low- 
DSH  State's  total  Medicaid  program 
expenditures  between  FFY  1996  and 
FFY  1997  multiplied  by  the  State's  final 
DSH  allotmmt  for  FFY  1996.  Because 
the  national  DSH  pajrment  limit  is 
considered  a  target,  low-DSH  States 
whose  programs  grow  from  one  year  to 
the  next  can  receive  a  growth  amount 
that  would  not  be  permitted  if  the 
national  DSH  payment  limit  was  viewed 
as  an  absolute  cap.  ,.^v 

There  is  no  growth  factor  and  no 
growth  amoimt  for  any  low-DSH  State 
whose  Medicaid  program  does  not  grow 
(that  is,  stayed  the  same  or  declined) 
between  FFY  1996  and  FFY  1997. 
Fiuthermore,  because  a  low-DSH  State's 
FFY  1997  DSH  allotment  cannot  exceed 
12  perc«it  of  the  State's  total  medical 
assistance  expenditures  for  FFY  1997.  it 
is  possible  for  its  FFY  1997  DSH 
allotment  to  be  lower  than  its  FFY  1996 
DSH  allotment.  This  occurs  when  the 
State's  prior  FFY  DSH  allotment  is 
greater  than  12  percent  of  the  total 
projected  medical  assistance 
expenditures  for  the  current  FFY.  F(» 
FFY  1997,  this  is  the  case  for  the  States 
of  Cahfomia  and  Hawaii.  For  the  State 
of  CaUfomia,  even  though  the  State 
projected  Medicaid  program  growth 
from  FFY  1996  to  FFY  1997.  its  FFY 
1996  DSH  allotment  %vas  greater  than  its 
FFY  1997  12  percent  limit  For  the  State 
of  Hawaii,  the  State  projected  a  decrease 
in  its  FFY  1997  medical  assistance 
expenditures  such  that  its  FFY  1997  12 
percent  limit  was  lower  than  its  FFY 
1996  DSH  allotment 

When  we  published  the  preliminary 
State  DSH  allotments  for  FFY  1997  in 
the  Fedo-al  Register  on  January  31, 
1997,  for  the  first  time  since  we  began 
pubUshing  the  DSH  allotments,  there 


were  State  supplemental  amounts 
available  for  redistribution  to  low-DSH 
States  for  FFY  1997.  However,  in  the 
final  FFY  1997  State  DSH  allotmenU 
pubhshed  in  this  notice,  there  are  no 
State  supplemental  amoimts.  This  is 
due  to  dianges  in  the  States'  estimated 
expenditures  for  FFY  1997,  and  from 
the  use  of  the  actual  Medicaid 
expenditures  for  FFY  1996  in  these  final 
allotments  from  those  used  in 
determining  the  preliminary  FFY  1997 
State  DSH  allotmente. 

Under  section  1923(f)(3)  of  the  Act 
and  implementing  regulations  at  42  CFR 
447.298(e),  the  State  supplemental 
amount  if  any,  is  equal  to  a  low-DSH 
State's  relative  share  of  a  pool  of  funds 
(the  redistritmtion  pool).  The 
redistribution  pooi  is  equal  to  the 
national  12-percent  DSH  paym«it  target 
reduced  by  die  sum  of:  the  total  of  the 
base  allotments  for  high-DSH  States,  the 
total  of  the  State  DSH  allotments  for  the 
previous  FFY  for  low-DSH  States,  and 
the  total  of  the  low-DSH  State  ^owth 
amounts.  However,  in  determining  the 
final  FFY  1997  State  DSH  allotments 
pubhshed  in  this  notice,  the  p>rojected 
FFY  1997  national  12-percent  DSH 
payment  target  is  less  thui  the  sum  o4 
these  amounts.  Therefore,  there  is  no 
redistribution  pool  and  no  supplemmtal 
amounts  available  for  low-DSH  States 
for  FFY  1997. 

In  accordance  with  section  1923(f)(3) 
of  the  Act  and  42  CFR  447.298(e),  we 
determine  each  low-DSH  State's 
supplemental  amount  by  determining 
the  State's  relative  share  of  the  national 
redistribution  pool,  if  available,  on  the 
basis  of  the  State's  total  medical 
assistance  expendittires  for  FFY  1997 
compared  to  the  sum  of  the  medical 
assistance  e^qjesditvires  for  the  year  for 
all  low-DSH  States.  However,  we  will 
not  provide  any  low-DSH  State  with  a 
supplemeotal  amotmt  that  would  result 
in  the  State's  total  DSH  allotment 
exceeding  12  percent  of  the  State's 
projected  medical  asustance 
expenditures.  Any  supplemental    . 
amotints  that  cannot  be  allocated  to  a ' 
low-DSH  State  because  of  this  liiSitation 
will  be  reallocated  to  other  low-DSH 
States  whose  allotment  does  not  exceed 
this  12-percent  limit. 

As  prescribed  in  the  law  and 
regulations,  no  State's  DSH  allotment 
will  be  below  a  minimuim  of  S1,000,000. 

As  an  exception  to  the  above 
reqtiirements,  imder  section 
1923(f)(l)(A)(i)(n)  of  the  Act  and 
regulations  at  42  CFR  447:296(b)(5)  and 
447.298(f),  a  State  may  make  DSH 
payments  for  a  FFY  in  accordance  with 
the  minimum  payment  adjustments 
required  by  Medicare  methodology 
described  in  section  1923(c)(1)  of  the 
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Act.  The  final  FFY  1997  State  DSH 
allotments  for  the  District  of  Columbia, 
Iowa,  and  Nebraska  have  been 
determined  in  accordance  with  this 
exception. 

We  are  publishing  in  this  notice  the 
final  FFY  1997  national  DSH  payment 
target  and  State  DSH  allotments  based 
on  the  best  available  data  we  received 
to  date  from  the  States,  as  adjusted  by 
HCFA.  These  data  are  taken  from  each 
State's  actual  Medicaid  expenditures  for 
FFY  1996  as  reported  on  the  States' 
quarterly  expenditure  report  Form 
HCFA-64  submissions  and  the  FFY 
1997  projected  Medicaid  expenditures 
as  reported  on  the  February  15,  1997 
Medicaid  Budget  Report  (Form  HCFA- 
37)  submission.  All  data  are  adjusted  as 
necessary. 

n.  Cakulatioiis  of  the  Final  FFY  1997 
DSH  Limita 

The  total  of  the  final  State  DSH 
allotments  for  FFY  1997  is  equal  to  the 
siun  of:  the  base  allotments  for  all  high- 
DSH  States,  the  FFY  1996  State  DSH 
allotments  for  all  low-DSH  States 
(including  any  adjustments  required 
because  of  the  12  percent  limitation), 
the  growth  amounts  for  all  low-DSH 
States,  and  the  supplemental  amounts 
for  all  low-DSH  States.  A  State-by-State 
breakdown  is  presented  in  section  HI  of 
this  notice. 

We  classified  States  as  high-DSH  or 
low-DSH  States.  If  a  State's  base 
allotment  exceeded  12  percent  of  its 
total  unadjusted  medical  assistance 
expenditures  (excluding  administrative 
costs)  projected  to  be  made  under  the 
State's  approved  plan  under  title  XIX  of 
the  Act  in  FFY  1997,  we  classified  that 
State  as  a  "high-DSH"  State.  If  a  State's 
base  allotment  was  12  percent  or  less  of 
its  total  unadjusted  medical  assistance 
expenditures  projected  to  be  made 
under  the  State's  approved  plan  under 
Utle  XIX  of  the  Act  in  FFY  1997,  we 
classified  that  State  as  a  "low-DSH" 
State.  Based  on  this  classification,  there 
are  37  low-DSH  States  and  13  high-DSH 
States  for  FFY  1997. 

Using  the  most  recent  data  from  the 
States'  February  1997  budget  projections 
(Form  HCFA-37),  we  estimate  the 
States'  FFY  1997  national  total  medical 
assistance  expenditiires  to  be 
$169,259,338,000.  Thus,  the  overall 
final  FFY  1997  national  DSH  payment 
target  is  $20,311,121,000  (12  percent  of 
$169,259,338,000).      . 

In  the  final  FFY  1997  State  DSH 
allotments,  we  provide  a  total  of 
$873,722,000  ($461,188,000  Federal 
share)  in  growth  amounts  for  35  of  the 
37  low-DSH  States.  The  FFY  1997 
growth  amounts  for  low-DSH  States  are 
determined  by  multiplying  the  low-DSH 


States'  final  FFY  1996  State  DSH 
allotments  by  the  growth  factor 
percentage  for  those  States.  The  growth 
factor  percentage  for  each  of  the  low- 
DSH  States  is  determined  by  calculating 
the  States'  percentage  change  in 
Medicaid  program  expenditures 
(including  administrative  expenditures) 
between  FFY  1996  and  FFY  1997.  To 
compute  this  percentage,  we  first 
ascertained  each  low-DSH  State's  total 
FFY  1996  actual  medical  assistance  and 
administrative  expenditures  as  re{>orted 
on  the  State's  four  quarterly  Medicaid 
expenditure  reports  (Form  HCFA-64) 
for  FFY  1996.  Next,  we  compared  those 
expenditures  to  each  low-DSH  State's 
total  estimated  unadjusted  FFY  1997 
medical  assistance  and  administrative 
expenditures,  as  reported  to  HCFA  on 
the  State's  February  15,  1997  Form 
HCFA-37  through  the  "cutoff  date  of 
March  26,  1997.  The  cutoff  date  is  the 
date  through  which  the  State's  budget 
estimates  reported  on  the  February  15, 
1997  Form  HCFA-37  ate  accepted  and 
applied  in  preparing  the  State's 
Medicaid  grant  award  for  the  upcoming 
quarter  (in  this  case,  April  through  June 
1997). 

No  final  FFY  1997  redistribution  pool 
is  available,  since  the  final  FFY  1997 
national  DSH  payment  target  of 
$20,311,121,000  is  less  than 
$20,335,510,000,  representing  the  sum 
of:  the  total  of  the  base  allotments  for 
high-DSH  States  ($7,375,265,000),  the 
total  of  the  State  DSH  allotments  for  the 
previous  FFY  for  low-DSH  States 
($12,091,807,000),  and  the  growth 
amounts  for  low  DSH  States 
($873,722,000)  and  the  negative 
adjustment  for  the  States  of  California 
and  Hawaii  due  to  the  12  percent 
limitation  requirement  ($3,003,000  and 
$2,281,000,  respectively).  That  is,  this 
sum  exceeds  the  national  target  by 
$24,390,000. 

The  supplemental  amount  for  each 
low-DSH  State  is  the  low-DSH  State's 
relative  share  of  the  redistribution  pool, 
determined  by  allocating  the 
redistribution  pool  on  the  basis  of  the 
low-DSH  State's  medical  assistance 
expenditures  compared  to  the  national 
total  medical  assistance  expenditures 
for  low-DSH  Slates. 

A  low-DSH  State's  growth  amount 
and  supplemental  amounts,  if  any,  are 
added  to  the  low-DSH  State's  final  FFY 
1996  DSH  allotment  amount  to  establish 
the  final  total  low-DSH  State's  DSH 
allotment  for  FFY  1997.  If  a  low-DSH 
State's  growth  amount  and 
supplemental  amount  (if  any),  whan 
added  to  its  final  FFY  1996  DSH 
allotment  amount,  exceed  12  percent  of 
its  FFY  1997  estimated  medical 
assistance  expenditures,  the  State  can 


only  receive  a  partial  growth  amount 
that,  when  added  to  its  final  FFY  1996 
allotment,  limits  its  total  State  DSH  ■ 
allotment  for  FFY  1997  to  12  percent  of 
its  estimated  FFY  1997  medical 
assistance  expenditures.  Eleven  of  the 
low-DSH  States  were  affected  by  the  12 
percent  limitation  requirement.  Nine  of 
these  low-DSH  States  received  partial 
growth  amounts,  and  two  low-DSH 
States'  (California  and  Hawaii)  final  FFY 
1997  State  DSH  allotment  are  lower 
than  their  final  FFY  19^6  State  DSH 
allotments. 

Also,  in  accordance  with  the 
minimum  payment  adjustments 
required  by  Medicare  methodology,  the 
final  FFY  1997  State  DSH  allotments  for 
the  District  of  Columbia,  Iowa,  and 
Nebraska  are  $79,920,000,  $16,910,000. 
and  $13,366,000,  respectively. 

In  summary,  the  total  of  all  final  State 
DSH  allotments  for  FFY  1997  is 
$20,335,510,000  ($11,475,206,000 
Federal  share).  This  total  is  composed  of 
the  high-DSH  States'  base  allotments 
($7,375,265,000),  the  low-DSH  States' 
prior  FFY's  final  State  DSH  allotments 
($12,091 ,807,000),  and  the  growth 
amounts  for  all  low-DSH  States 
($873,722,000),  and  the  negative 
adjustment  for  the  States  of  California 
and  Hawaii  due  to  the  12  percent 
limitation  requirement  ($3,003,000  and 
$2,281,000,  respectively),  plus 
supplemental  amounts  for  low-DSH 
States  ($0).  The  total  of  all  final  FFY 
1997  State  DSH  allotments  is  12.0 
percent  of  the  total  medical  assistance 
expenditures  (excluding  administrative 
costs)  projected  to  be  made  by  these 
States  in  FFY  1997. 

Each  State  should  monitor  and  make 
any  necessary  adjustments  to  its  DSH 
spending  during  FFY  1997  to  ensure 
that  its  actual  FFY  1997  DSH  payment 
adjustment  expenditures  do  not  exceed 
its  State  DSH  allotment  for  FFY  1997 
published  in  this  notice.  As  the  ongoing 
reconciliation  between  actual  FFY  1997 
DSH  payment  adjustment  expenditures 
and  the  FFY  1997  DSH  allotments  takes 
place,  each  State  should  amend  its  plan 
as  may  be  necessary  to  make  any 
adjustments  to  its  FFY  1997  DSH 
payment  adjustment  expenditure 
patterns  so  that  the  State  will  not  exceed 
its  FFY  1997  DSH  allotment. 

The  FFY  1997  reconciliation  of  DSH 
allotments  to  actual  expenditures  will 
take  place  on  an  ongoing  basis  as  States 
file  expenditure  reports  with  HCFA  for 
DSH  payment  adjustment  expenditures 
applicable  to  FFY  1997.  Additional  DSH 
payment  adjustment  expenditures  made 
in  succeeding  FFYs  that  are  applicable 
to  FFY  1997  will  continue  to  be 
reconciled  with  each  State's  FFY  1997 
DSH  allotment  as  additional 


expenditure  reports  are  submitted  to 
ensure  that  the  FFY  1997  DSH  allotment 
is  not  exceeded.  As  a  result,  any  DSH 
payment  adjustment  expenditures  for 


FFY  1997  in  excess  of  the  FFY  1997 
DSH  allotment  will  be  disallowed,  and 
therefore,  subject  to  the  normal 
Medicaid  disallowance  procedures. 


m.  Finai  FFY  1997  DSH  Allotments 

Key  to  Chart: 


Coiumn 


Description 


Column  A  « „ Name  of  State 

Column  B  - — High  or  Low  DSH  State  Designation  for  FFY  1997.  "High"  indicates  the  State  is  a  high-DSH  State  and  "Low"  irxS- 

cates  the  State  is  a  low-DSH  State. 

Column  C  •  Final  FFY  1996  DSH  Allotments  for  Ail  States.  These  were  published  in  the  Federal  Register  on  September  23. 

1996  (61  FR  49781). 

Column  D  -  —  Base  Allotments  for  High-DSH  States.  The  base  allotment  is  the  greater  of  the  high-DSH  State's  FFY  1992  allow- 
able DSH  payment  adjustment  expenditures  applicable  to  FFY  1992,  or  51,000,000.  "NA,  LOW  DSH"  entries  in 
this  column  refer  to  low-DSH  States. 

Column  E  ■ Growth  Amounts  for  Low-DSH  Stales.  The  growth  amount  Is  an  increase  in  a  low-DSH  State's  final  FFY  1996 

DSH  allotment  to  the  extent  that  the  State's  Medicaid  program  grew  between  FFY  1996  and  FFY  1997.  "NA, 
HIGH  DSH"  entries  in  this  column  refer  to  high-DSH  States,  which  receive  no  growth.  "NONE,  NO  GROWTH" 
entries  in  this  column  refer  to  low-DSH  States  whose  Medicaid  program  had  no  increase  or  a  decrease  from 
FFY  1996  to  FFY  1997. 

Column  F  - Supplemental  Amounts  for  Low-DSH  States.  The  supplemental  amount  is  the  low-DSH  State's  relative  share  of 

the  national  redistribution  pool.  "NA,  HIGH  DSH"  entries  in  this  column  refer  to  high-DSH  States,  which  do  not 
receive  supplemental  amounts.  "NONE,  LOW  AT  12%"  entries  in  this  column  refer  to  low-DSH  States  which  do 
not  receive  any  supplemental  amounts  because  their  DSH  allotments  are  already  at  the  State  specific  12  per- 
cent limit. 

Column  Q  -  Firwl  FFY  1997  State  DSH  Allotments.  For  a  high-DSH  State,  this  Is  equal  to  the  base  allotment  from  column  D. 

For  a  low-DSH  State,  this  is  equal  to  the  final  State  DSH  aHotment  for  FFY  1996  from  column  C  plus,  if  any.  the 
growth  amount  from  column  E  and  the  supplemental  amount  from  column  F.  '      .  . 
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rV.  Regulatory  Impact  Statement 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  through  612,  requires  a 
regulatory  flexibility  analysis  for  every 
rule  subject  to  proposed  rulemaking 
procedures  under  the  Administrative 
Procedure  Act,  5  U.S.C.  552,  unless  we 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  a  RFA,  States  and 
individuals  are  not  considered  small 
entities.  However,  providers  are 
considered  small  entities.  Additionally, 
section  1102(b)  of  the  Act  requires  us  to 
prepare  a  regulatory  impact  analysis  if 
a  notice  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act.  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  do  not  believe  that  this  notice  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  reflects  no  new  policies  or 
procedures,  and  should  have  an  overall 
positive  impact  on  payments  to 
disproportionate  share  hospitals  by 
informing  States  of  the  extent  to  which 
DSH  payments  may  be  increased 
without  violating  statutory  limitations. 
This  notice  sets  forth  no  changes  in  our 
regulations;  rather,  it  reflects  the  DSH 
allotments  for  each  State  as  determined 
in  accordance  with  42  CFR  447.297 
through  447.299. 

We  nave  discussed  the  method  of 
calculating  the  preliminary  FFY  1997 
national  DSH  payment  target  and  the 
preliminary  FFY  1997  individual  State 
DSH  allotments  in  tha  previous  sections 
of  this  preamble.  These  calculations 
should  have  a  positive  impact  on 
payments  to  disproportionate  share 
hospitals.  Allotments  will  not  be 
reduced  for  high-DSH  States  since  we 
interpret  the  12-percent  limit  as  a  target. 
Low-DSH  States'  allotments  are  equal  to 
their  prior  FFY  DSH  allotments  plus 
their  growth  and  supplemental 
amounts,  if  any. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  o^  Management 
and  Budget. 

(Catalog  of  Federal  Assistance  Program  No. 
93.778,  Medical  Assistance  Program) 


Dated:  )une  5, 1997. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  July  24, 1997. 
Donna  E.  ShalaU, 
Secretary. 

[FR  Doc.  97-24281  Filed  9-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  %vith  the  requirement 
for  opj>ortunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3SG6(c)(2}(A)  of  Tide  44,  United 
States  Code,  as  fmiended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  HealUi 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
prop<wed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Uniform  Data 
System  (OMB  No.  0915-0193)— 
Extension  and  Revision — This  is  a 
request  for  extension  and  revision  of  a 
reporting  system,  the  Uniform  Data- 
System  (UDS),  that  consolidated  and 
replaced  annual  reporting  requirements 
for  the  cluster  of  primary  care  grantees 


funded  by  the  Bureau  of  Primary  Health 
Care  (BPHC),  Health  Resources  and 
Services  Administration  (HRSA).  The 
UDS  includes  reporting  requirements 
for  grantees  of  the  following  primary 
care  programs:  Community  Health 
Centers,  Migrant  Health  Centers,  Health 
Care  for  the  Homeless,  Outreach  and 
Primary  Health  Services  for  Homeless 
Children  and  Public  Housing  Primary 
Care.  Authorizing  Legislation  is  found 
in  Public  Law  104-299.  Health  Center 
Consolidation  Act  of  1996,  enacting 
Section  330  of  the  Public  Health  Service 
Act. 

The  Bureau  of  Primary  Health  Care' 
collects  data  on  its  programs  to  ensure 
compliance  with  legislative  mandates 
and  to  report  to  Congress  and  policy 
makers  on  program  accomplishments. 
To  meet  these  objectives,  BPHC  requires 
a  core  set  of  information  collected 
annually  that  is  appropriate  for 
monitoring  and  evaluating  performance 
and  reporting  on  annual  trends.  The 
UDS  includes  two  components:  the 
Universal  Report,  completed  by  all 
grantees,  provides  data  on  services, 
staffing,  and  financing;  and  the  Gienl 
Report,  completed  by  grantees  funded" 
under  the  Homeless  or  Public  Housing 
Program  as  well  as  one  of  the  other 
programs,  provides  data  on 
characteristics  of  users  whose  services 
Call  within  the  scope  of  the  Homeless  or 
Public  Housing  Program  grant.  The  first 
UDS  reports  were  collected  March  31, 
1997  and  analysis  of  data  indicates  that 
several  revisions  shoidd  be  made. 
Program  officials  have  noted  that 
additional  information  needs  to  be 
collected  which  was  included  in 
previous  reporting  systems  but  was 
deleted  from  the  UDS.  Grantees  will  be 
asked  to  provide  information  on  the 
charges,  collections,  bad  debt  write  off 
and  contractual  disallowances  by  payor 
sources  (Medicaid,  Medicare,  self  pay 
and  private  insurance).  Existing  UDS 
forms  are  being  reviewed  to  determine 
how  the  revenue/income  reporting  can 
be  modified  to  accommodate  these 
changes.  Additional  revisions  will 
include  annotating  the  forms  to  indicate 
which  lines  are  subtotals  and  the  lines 
to  which  they  sum. 

The  proposed  changes  are  not 
expected  to  add  significanUy  to  the 
reporting  burden.  Estimates  of 
annualized  reporting  burden  are  as 
follows: 


Type  of  report 

Number  of 
respondents 

Hours  per 
response' 

Total  burden 
hours 

Univefsal  Report ^ _..„ „ „ „ _..   ..„ 

Grant  Report  ..„ .    , i„.   „„ _. 

694 
88 

24 

16 

16.666 
1.406 
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Type  o(  report 

1 

Number  of 
resporxjents 

Hours  per 
response 

Total  txjrden 
hours 

Total „ 

694 

18,064 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  Notice. 

Dated:  September  5, 1997. 
Jane  Harriaon, 

Acting  Diivctor,  Division  of  Pol  icy  Review 
and  Coordination. 

IFR  Doc.  97-24347  Filed  9-12-97;  8:45  ami 
HUMO  COOC  41S0-1$-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutM  of  Health 

Consensus  Development  Conference 
on  Acupuncture 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Acupuncture,"  which  will  be  held 
November  3-5. 1997.  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda,  Maryland  20892.  The 
conference  begins  at  8:30  a.m.  on 
November  3,  at  8  a.m.  on  November  4. 
and  at  9  a.m.  on  November  5. 

Acupuncture  and  moxibustion  are  the 
two  best  known  aspects  of  traditional 
Chinese  medicine  (TCM)  in  the  U.S.  and 
are  used  by  many  Americans. 
Acupuncture  is  a  family  of  procedures 
involving  penetration  of  specific 
superficial  anatomic  locations  on  the 
skin  called  acupuncture  points  with 
thin,  solid,  generally  metallic,  needles. 
Closely  related  to  and  often  practices 
with  acupuncture  is  moxibustion,  the 
local  and  focused  application  of  beat  to 
acupuncture  points  using  a  compressed, 
powdered  combustible  substance 
(moxa),  which  is  burned  at  or  near  the 
points  to  be  stimulated. 

There  are  a  variety  of  approaches  to 
functional  diagnosis  and  treatment  in 
American  acupuncture  that  incorporate 
medical  traditions  from  China.  ]apan, 
Korea,  France,  and  other  countries. 
Because  an  acupuncture  treatment 
involves  a  procedure  rather  than  a  drug, 
it  has  been  very  difficult  to  study  using 
the  gold  standard  of  randomized 
double-blind  trials.  Nevertheless, 
acupuncture  is  used  by  millions  of 
American  patients  and  f)erformed  by 
thousands  of  physicians,  dentists, 
masters-degree  level  acupuncturists, 
and  other  practitioners  for  retief  or 


prevention  of  pain  and  a  variety  of 
health  problems.  The  FDA,  after  years  of 
deliberation,  recently  removed 
acupunctitre  needles  from  the  category 
of  "experimental  medical  devices"  and 
now  regulates  them  just  as  it  does  other 
devices  such  as  surgical  scalpels  and 
hypodermic  syringes,  under  good 
manufacturing  practices  and  single-use 
standards  of  sterility. 

Over  the  years.  NIH  has  funded  a' 
variety  of  research  studies  on 
acupuncture,  including  studies  on  the 
mechanisms  by  which  acupuncture  may 
have  its  effects  as  well  as  clinical  trials 
and  other  studies.  There  is  also  a 
considerable  body  of  international 
literatiu^  on  the  risks  and  benefits  of 
acupuncture,  and  the  World  Health 
Organization  (WHO)  has  listed  a  variety 
of  medical  conditions  that  may  benefit 
from  the  use  of  acupuncture  and/or 
moxibustion.  Such  applications  may 
include  prevention  and  treatment  of 
nausea  and  vomiting;  treatment  of  pain 
and  addictions  to  alcohol,  tobacco,  and 
other  drugs;  prevention  of  pulmonary 
problems  such  as  asthma  and  bronchitis 
and  rehabilitation  from  neurological 
damage  such  as  stroke. 

To  address  the  most  important  issues 
regarding  the  American  use  of 
acupuncture,  the  NIH  has  organized  this 
2^/i2  day  conference  to  evaluate  the 
scientific  and  medical  data  on  the  uses, 
risks,  and  benefits  of  acupuncture 
procedures  for  a  variety  of  conditions. 
The  conference  will  bring  together 
national  and  international  experts  in  the 
fields  of  acupuncture,  pain,  psychology, 
psychiatry,  physical  medicine  and     , 
rehabilitation,  drug  abuse, 
pulmonology,  health  policy, 
epidemiology,  statistics,  physiology, 
and  biophysics  as  well  as 
representatives  &om  the  public. 

After  1^/%  days  of  presentations  and 
audience  discussion,  an  independent, 
non-Federal  consensus  panel  chaired  by 
Dr.  David  Ramsay,  president  of  the 
University  of  Maryland  Medical  Center, 
will  weigh  the  scientific  evidence  and 
write  a  draft  statement  that  it  will 
present  to  the  audience  on  the  third  day. 
The  consensus  statement  will  address 
the  following  key  questions: 

*  What  is  the  efficacy  of  acupuncture, 
compared  with  placebo  or  sham 
acupuncture,  in  the  conditions  for 
which  sufficient  data  are  available  to 
evaluate? 

*  What  is  the  place  of  acupuncture  in 
the  treatment  of  various  conditions  (for 


which  sufficient  data  are  available),  in 
comparison  with  or  in  combination  with 
other  interventions  (including  no 
intervention)? 

*  What  is  known  about  the  biological 
effects  of  acupuncture  that  helps  us 
understand  how  it  works? 

*  What  issues  need  to  be  addressed 
so  that  acupuncture  may  be 
appropriately  incorporated  into  today's 
health  care  system? 

*  What  are  the  directions  for  future 
research? 

The  primary  sponsors  of  this  meeting 
are  the  NIH  Office  of  Alternative 
Medicine  and  the  NIH  Office  of  Medical 
Applications  of  Research.  The 
conference  is  cosponsored  by  the 
National  Cancer  Institute,  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases,  the 
National  Heart,  Lung,  and  Blood 
Institute,  the  National  Institute  of 
Allergy  and  Infectious  Diseases,  the 
National  Institute  on  Drug  Abuse,  and 
the  NIH  Office  of  Research  on  Women's 
Health. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from  Prospect  Associates,  1801 
Rockville  Pike,  Suite  500,  Rockville. 
Maryland  20852.  (301)  46a-MEET,  by  e- 
mail  at 

NIHconsensus@ProspectAssoc.com,  or 
by  visiting  http://consensus.nih.gov  on 
the  World  Wide  Web. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  statement 
will  be  available  beginning  November  5, 
1997,  from  the  NIH  Consensus  Program 
Information  Center,  P.O.  Box  2577, 
Kensington,  Maryland  20891,  phone  1- 
888-NIH-CONSENSUS  (1-888-644- 
2667)  and  from  the  NIH  Consensus 
Development  Program  site  on  the  World 
Wide  Web  at  http://con8ensus.nih.gov. 

Dated:  September  3,  1997. 
Ruth  L.  Kirschstsin, 
Deputy  Director.  NIH. 
IFR  Doc  97-24274  Filed  9-12-97;  8:45  un| 
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DEPARTMENT  OF  THE  INTERIOR 

[MT-960-11«(MXq 

Call  for  Nomination  for  Resoure* 
Advisory  Council 

aqbiICY:  Bureau  of  Land  Management, 
Dakotas  District,  Interior. 
ACTK3N:  Notice  of  Resource  Advisory 
Council  call  for  nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  an 
opening  on  the  Dakotas  District 
Resource  Advisory  Council.  The  council 
provides  advice  and  recommendations 
to  ELM  for  land-use  planning  and 
management  of  the  public  lands  within 
North  and  South  Dakota.  Public 
nominations  will  be  accepted  for  30 
days  after  publication  of  this  notice. 

The  Federal  Land  Policy  and 
Management  Act  (FLMPA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  decisions  related  to  planning 
for  and  management  of  lands 
administered  by  the  BLM.  Section  309 
of  FLMPA  directs  the  Secretary  to  create 
a  citizen-based  council,  established  and 
authorized  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act  (FACA).  A&  required  by 
FACA,  Resource  Advisory.  Council 
members  must  represent  user  or  interest 
groups  affiected  by  the  BLM's 
governance  of  public  lands. 

The  vacancy  to  be  filled  will  represent 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests,  or 
wild  horse  and  burro  groups  in  North 
Dakota. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  North  Dakota.  Evaluation  of  nominees 
will  be  based  on  education,  training, 
understanding  of  the  issues,  and 
knowledge  of  the  geographical  area  of 
the  Council.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  resource-decision  making. 
All  nominations  must  be  accompanied 
by  a  letter  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Burger,  District  Manager. 
Dakotas  District  Office,  2933  3rd 
Aveque  West,  Dickinson,  ND  58601. 
Telephone  (701)  225-9148. 

Dated:  September  9, 1997. 
Douglas ).  Biu^gar, 
District  Manager. 
IFR  Doc.  97-24343  Filed  9-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  oi  Land  Management  ^ 
INV-030-1430-00;  N-6107e] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreetion  and  Public 
Purpoaes 

AOBICY:  Bureau  of  Land  Management, 

Int«ior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/Conveyance. 


f:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 
Department  of  Public  Works  proposes  to 
use  the  land  for  development  of  a 
community  park. 

Mmmt  Diablo  Meridian,  Nevada 

T.  22  S..  R.  61  E.,  Section  33, 
B'/iSEV4SWV4SE'/4, 
SWV«SEV4SEV4.W'ASEV4SEV4SEV4, 
NEV4SEV4SE'/4SEV4,SViNE'/4SEV4SEV4. 
Containing  27.5  acres,  more  at  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  An  easement  30  feet  in  width  aloi^ 
the  North  and  East  boundaries  of  the 
property  and  60-feet  in  width  along  the 
South  boundary  of  the  East  Half  (EVj)  of 
the  Southeast  Quarter  (SEV4)  of  the 
Southwest  Quarter  (SWV«)  of  the 
Southeast  Quarter  (SEV4)  of  Section  33, 
Tovmship  22  South,  Range  61  East, 
M.D.M.,  Clark  County,  Nevada;  Together 
vidth  a  25-foot  spandrel  area  in  the 
Southeast  comer  thereof  concave 
Northwesterly  and  being  tangent  to  the 
North  line  of  the  South  60-feet  and  the 
West  line  of  the  East  30-feet;  and 
Together  with  a  15-foot  spandrel  area  in 


the  Northeast  comer  thereof  concave 
Southwesterly  and  being  tangent  to  the 
West  line  of  the  East  30-feet  and  the 
South  Line  of  the  North  30-feet. 

2.  An  easement  30-feet  in  width  along 
the  North  and  West  boundaries  and  60- 
feet  in  width  along  the  South  boundary 
of  the  Southwest  Quarter  (SWVt)  of  the 
Southeast  Quarter  (SEV*)  of  the 
Southeast  Quarter  (SEV4)  of  Section  33, 
Township  22  South.  Range  61  East, 
M.D.M.,  Clark  County,  Nevada;  Together 
with  a  15-foot  spandrel  area  in  the 
Northwest  comer  thereof  concave 
Southeasterly  and  being  tangent  to  the 
South  line  of  the  North  30-fe(Bt  and  the 
East  line  of  the  West  30-feet;  and 
Together  with  a  25-foot  spandrel  area  in 
the  Southwest  comer  thereof  concave 
Northeasterly  and  being  tangent  to  the 
East  line  of  the  West  30-fiBet  and  the 
North  line  of  the  South  60-fiBet. 

3.  An  easement  30-feet  in  width  along 
the  North  boundary  and  60-feet  in  width 
along  the  south  boundary  of  the  West 
Half  (W^/t)  of  the  Southeast  Quartw 
(SEV4)  of  the  Southeast  Quarter  (SEV4) 
of  the  Southeast  Quarter  (SEV4)  of 
Section  33,  Township  22  South.  Range 
61  East.  M.D.M.,  Clark  County.  Nevada. 

4.  An  easement  30-feet  in  width  alone 
the  North  boundary  and  50-feet  in  widm 
along  the  East  boundary  of  the  Northeast 
Quarter  (NEV4)  of  the  Southeast  Quarter 
(SEV4)  of  the  Southeast  Quarter  (SEV4) 
of  the  Southeast  Quartm  (SEV4)  of 
Section  33,  Township  22  South,  Range 
61  East,  M.D.M.,  Clark  County,  Nevada; 
Together  with  a  25-foot  spandrel  area  in 
the  Northeast  comer  thereof  concave 
Southwesterly  and  being  tangent  to  the 
West  line  of  the  East  50-feet  and  the 
South  line  of  the  North  30-feet. 

5.  An  easement  30-feet  in  width  along 
the  West  and  South  boundaries  and  50- 
fiaet  in  width  along  the  East  boundary  of 
the  South  Half  (SV2)  of  the  Northeast 
Quarter  (NEV4)  of  the  Southeast  Quarter 
(SEV4)  of  the  Southeast  Quarter  (SEV4) 
of  the  Section  33,  Township  22  South, 
Range  61  East,  M.D.M.,  Clark  County. 
Nevada;  TOGETHER  with  a  15-foot 
spandrel  area  in  the  Southwest  comer 
thereof  concave  Northeasterly  and  being 
tangent  to  the  East  line  of  the  West  30- 
feet  and  to  the  North  line  of  the  South 
30-feet;  and  TOGETHER  with  a  25-foot 
spandrel  area  in  the  Southeast  comer 
thereof  concave  Northwesterly  and 
being  tangent  to  the  North  line  of  the 
Sou£  30-feet  and  the  West  line  of  the 
East  50-feet. 

6.  Those  rights  for  right-of-way 
purposes  which  have  been  granted  to 
Las  Vegas  Valley  Water  District  by 
Permit  No.  N-61268  under  the  Act  of 
October  21.  1976  (PL  94-579). 

Detailed  information  concerning  this 
action  is  available  iot  review  at  the 
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Office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 

submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager.  Las  Vegas  Field  Office.  4765 
Vegas  Drive,  Las  Vegas,  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  community  park  facility. 
Coomients  on  the  classiHcation  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
futiire  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whedier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitabihty  of  the  land  for  a 
community  park  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  firom  the  date  of  the  pubhcation  in 
the  Federal  Register.  The  lands  will  not 
be  offered  for  lease/conveyance  until 
after  the  classification  becomes 
effective. 

Dated.  August  27, 1997. 
Michael  F.  Dwryer, 

District  Manager,  Las  Vegas,  NV. 

IFR  Doc.  97-24302  Filed  9-12-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant  (BLM) 

[AK-020-07-1 220-00-241  A] 

Notice  of  Special  Rules  and 
Regulations  for  tfie  White  Mountains 
National  Recreation  Area  (WMNRA) 
and  Associated  Recreation  Facilities 

This  notice  rescinds  and  replaces  the 
White  Mountains  National  Recreation 
Area  Special  Rules  and  Regulations 
previously  published  in  the  Federal 
Register  (S3  FR  25696,  July  8, 1988). 
This  notice  corrects  omissions  made  in 
the  original  notice  and  has  been 
updated  pursuant  to  the  White 
Mountains  Gateway  Project 
environmental  assessment. 

These  special  rules  and  regulations 
apply  to  all  lands  and  water  surfaces 
within  the  White  Mountains  National 
Recreation  Area,  that  portion  of  BLM- 
managed  lands  between  the  WMNRA 
and  the  Steese  and  Elliott  Highways,  the 
Colorado  Creek  Trailhead,  the  Fred  Blixt 
Cabin,  and  the  Cripple  Creek 
Campground  and  Cabin,  as  shown  on 
the  White  Mountains  National 
Recreation  Area  Off-Road  Vehicle 
Designations  Map.  These  rules  and 
regulations  are  subject  to  valid  existing 
rights. 

This  order  is  issued  pursuant  to  43 
CFR  subpart  8364.1  and  implements 
provisions  of  the  White  Mountains  NRA 
Resource  Management  Plan  signed  on 
February  2. 1986.  This  order  will  remain 
in  effect  imtil  rescinded  or  modified  by 
BLM's  Northern  District  Manager. 

1 .  Motorized  Equipment 

a.  Operating  off-road  vehicles  (ORVs) 
is  restricted  in  some  areas.  See  the 
White  Mountains  National  Recreation 
Area  Off-Road  Vehicle  Designations 
Map  available  at  BLM's  Northern 
District  Office  for  information  (Hi 
designated  ORV  use  areas. 

b.  using  motorized  equipment  for 
mineral  collection  for  personal  use  is 
prohibited.  Mineral  collection  for 
personal  recreation,  using  a  gold  pan, 
shovel,  portable  sluice  box  (maximum 
size  16  inches  x  5  feet),  rocker  box  or 
other  non-motorized  means  is  allowed 
without  written  authorization  in  areas 
where  there  are  no  existing  mining 
claims  or  private  lands,  provided  such 
use  does  not  cause  unnecessary  or 
undue  damage  to  the  environment.  The 
use  of  motorized  equipment  permitted 
under  43  CFR  subpart  3809  shall  require 
written  authorization  from  BLM's 
Northern  District  Manager. 

c.  Launching  boats  with  motors 
exceeding  15  horsepower  without 
written  authorization  firom  BLM's 


,  Northern  District  Manager  is  prohibited 
in  the  Nome  Creek  valley. 

d.  Using  motorized  equipment, 
including  generators  and  chainsaws,  in 
the  Nome  Creek  valley  must  be  in 
accordance  with  posted  rules. 

e.  Using  hovercraft  or  airboats  is 
prohibited. 

2.  Occupancy  and  Use 

a.  Camping  at  one  site  within  the  area 
covered  by  this  order  for  a  period  longer 
than  ten  (10)  days  in  any  one  calendar 
year  without  written  authorization  from 
BLM's  Northern  District  Manager  is 
prohibited.  Camping  in  a  campground 
within  the  area  covered  by  this  order  for 
a  period  longer  than  ten  (10) 
consecutive  days  in  any  one  calendar 
year  without  written  authorization  from 
BLM's  Northern  District  Manager  is 
prohibited. 

b.  Under  the  authorities  of  36  CFR 
part  71  and  43  CFR  8372.1.  a  daily  use 
fee  will  be  collected  in  advance  for 
overnight  occupancy  of  public 
recreation  fee  sites  located  in,  and 
associated  with,  the  White  Mountains 
National  Recreation  Area. 

c.  Users  must  register  prior  to 
occupying  a  public  recreation  cabin. 
Reservations  may  be  made  up  to  30  days 
in  advance  and  must  be  paid  for  at  the 
time  they  are  made.  The  original  permit 
must  accompany  the  user(s)  during  their 
stay  at  the  cabin(s).  Maximum  stay  is 
three  consecutive  nights  per  cabin. 

The  following  recreation  facilities 
located  within  or  near  the  White 
Mountains  National  Recreation  Area  are 
specialized  sites  requiring  recreation 
use  permits  and  site  fees: 
Borealis-LeFevre  Cabin 
Cache  Mountain  Cabin 
Caribou  Bluff  Cabin 
Colorado  Creek  Cabin 
Cripple  Creek  Cabin 
Crowberry  Cabin 
Fred  Blixt  Cabin 
Lee's  Cabin 
Moose  Creek  Cabin 
Windy  Gap  Cabin 
Wolf  Run  Cabin 
Cripple  Creek  Campground 
Mount  Prindle  Campground 
Ophir  Creek  Campground 

d.  Discharging  firearms  within  one- 
quarter  (V4)  mile  of  campgrounds  and 
public  recreation  cabins,  as  well  as 
across  or  along  roads  and  trails,  is 
prphibited. 

e.  Leaving  burning  or  smoldering 
campfires  unattended  is  prohibited. 

f.  Subject  to  valid  existing  rights, 
constructing  permanent  or  semi- 
permanent structures  (including  cabins, 
caches,  water  dams,  or  diversions) 
without  written  authorization  bom 
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BLM's  Northern  District  Manager  is 
prohibited. 

g.  Camping  and/or  campfires  are 
prohibited  within  twenty-five  (25)  feet 
of  trails. 

The  foregoing  provisions  are  not 
applicable  to  any  federal,  state,  or  local 
employee  or  law  enforcement  officer,  or 
any  member  of  any  organized  rescue  or 
fiire  suppression  force  in  the 
performance  of  an  official  duty. 

Maps  identifying  designated  areas  are 
available  at  the  office  listed  below.  Any 
person  convicted  of  violating  this  order 
is  subject  to  the  penalties  prescribed  in 
43  CFR  subpart  8340.0-7  and/or  43  CFR 
8360.0-7. 


Direct  questions  and  responses  to: 
Northern  District  Manager,  Bureau  of 
Land  Management,  1150  University 
Avenue,  Fairbanks,  Alaska  99709-3899, 
(907)  474-2200. 

Dated:  August  19, 1997. 
Richard  Bouts, 

Associate  Stanager,  Northern  District  Office. 
[FR  Doc.  97-24300  Filed  9-12-97;  8:45  am] 
■LUNQ  CODE  4S1»^M.P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-day  Notice  of  Intention  to  Request 
Clearance  of  Collection  of 
Information— Opportunity  for  PutiUc 
Comment 

AOENCY:  Department  of  the  Interior. 
National  Park  Service,  and  16  Units  of 
the  National  Park  System. 
ACT»oh:  Notice  and  request  for 
comments. 


SUMMARY:  The  National  PaA  Service 
Visitor  Services  Project  is  proposing  to 
conduct  visitor  studies  at  up  to  16  parks 
during  1998: 


Oenali  National  Parte 

Chattahoochee  Rrver  National  Recreation  Area L. 

Jean  Lafitte  National  Historical  Park  &  Preserve !J 

Ktondike  Gold  Rush  National  Historical  Pwk  „ „...." 

Glacier  Bay  National  Park !..."!........ 

National  Capital  Parks  Central  (Lincoln,  Jefferson,  «c.)  "!!.l"!""!i!!."!.! 
George  Washington  Memorial  PaiKway— Theodore  Roosevelt  istaiid 

Acadia  National  Park  „ 

Whiskeytown  Natkinal  Recreatkm  Area  Z...l,„...,"... 

Cumberland  Island  Natwnal  Seashore „.. 

Cape  Cod  Nafkwal  Seashore _: "ZZZZZZZ 

Andersonville  National  Historic  Site ......Ji „....: „ 

Eisenhower  National  Historie  Site ,Z".'.~".ZZ'"'" 

Big  Cypress  National  Preserve _ Z 1"Z. 

Lassen  Volcanic  National  Pari<  .....". ~.™ '~Z.^.Z^. 

Gates  ol  the  Arctic  National  Park  &  Preserve  .S.....~.....Z~.... 


Estimated  numbers  ef 


Responses 


>«<*■*«■'>**»■■»< 


Annual  totals 


Burden 
hours 


600 

120 

700 

140 

800 

160 

500 

100 

600 

120 

800 

160 

500 

100 

800 

160 

800 

160 

500 

100 

600 

120 

500 

100 

500 

100 

500 

100 

700 

140 

400 

80 

9800 


1960 


Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  visitor  studies  listed  above. 
The  NPS  is  also  asking  for  comments  on 
the  practical  utility  of  the  information 
being  gathered;  the  accuracy  of  the 
burden  hour  estimate;  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  these 
surveys  is  to  learn  visitor  demographics 
and  visitors'  opinions  about  services 
and  facilities  in  these  parks.  Results  of 
the  surveys  will  be  used  by  NPS 
managers  to  improve  services,  protect 
resources,  and  thereby  better  serve  the 
visitors. 


DATES:  Public  comments  will  be 
accepted  on  or  before  November  14, 
1997. 

SB*  COIMMENTS  TO:  Margaret  Littlejohn, 
Visitor  Services  Project  Coordinator, 
Cooperative  Part  Studies  Unit,  College 
of  Forestry,  Wildlife  and  Range 
Sciences,  University  of  Idaho,  Moscow. 
Idaho  83844-1133.  phone:  208-685- 
7863. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Littlejohn.  Voice:  208-885- 
7863.  Fax:  208-885-4261,  Email: 
<littlej@uidaho.edu>. 

SUPPLEMENTARY  INFORMATION: 

Title:  Visitor  Services  Project  Visitor 
Surveys  at  16  Parks. 

Bureau  Form  Number:  None. 

OI4B  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Paric  Service  needs  information 
concerning  visitor  demographics  and 


visitor  opinions  about  the  services  and 
facilities  that  the  National  Park  Service 
provides  in  each  of  the  parks  proposed 
to  be  surveyed.  The  proposed 
information  to  be  collected  from  visitors 
in  these  parks  is  not  available  from 
existing  records,  sources,  or 
observations. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  evaluate 
services  and  facilities  that  they  used 
during  their  park  visit.  The  intrusion  on 
visitors  in  each  park  is  minimized  by 
only  contacting  visitors  during  one  7 
day  period  at  that  park. 

Description  of  Resj>ondents:  A  sample 
of  visitors  to  each  of  these  parks. 

Estimated  average  number  of 
respondents:  The  number  depends  on 
the  size  of  the  park  being  surveyed  and 
is  estimated  to  rai^  fix>m  400  to  800 
respondents  per  park. 

Estimated  average  number  of 
responses:  Each  respondent  will 
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respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  12  minutes. 

Frequency  of  response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
The  number  depends  on  the  size  of  the 
park  being  surveyed  and  is  estimated  to 
range  firom  80  to  160  hours  per  park. 
Diane  M.  Cooke. 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 
IFR  Doc.  97-24331  Filed  9-12-97;  8:45  am] 

■UJNG  COW  4310-7».«i 


DEPARTMENT  OF  THE  INTERIOR 


developed  and  analyzed.  Alternatives 
considered  included  "no  action"; 
development  of  facilities  and  housing  in 
accordance  with  the  General 
Management  Plan  (1983);  moving  all 
housing  and  development  out  of  the 
park;  and  a  mixture  of  new  or 
rehabihtated  housing  and  facilities  at 
selected  locations  throughout  the  park 
combined  with  leased  housing  in 
adjacent  towns.  For  copies  of  the 
Facility  Development  Plan/Final 
Environmental  Impact  Statement  please 
contact  the  Assistant  Superintendent  at 
the  above  address. 
Marie  Rust. 

BegianI  Director,  Northeast  Area. 
(FR  Doc.  97-24330  Filed  9-12-97;  8:45  am] 

aiLUNOOOOC  4Sia-7«-M 


National  ParkSarvica 

Facility  Development  Plan/Final 
Environmental  Impact  Statement, 
Shenandoah  National  Park.  VA 

agency:  National  Park  Service,  biterior. 
ACnONc  Notice  of  availability. 

SUMMMTT:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  poUcy,  the 
National  Park  Service  (NPS)  announces 
the  availability  of  the  Facility 
Development  Plan/Final  Environmental 
Impact  Statement  (INT-FES-97-21)  for 
Shenandoah  National  Park,  Virginia. 
The  plan  and  final  EIS  were  prepared  by 
the  National  Park  Service  in  accordance 
with  section  102(2){C)  of  the  National 
Environmental  Policy  Act  of  1969. 

The  Facility  Development  Plan/Final 
Environmental  Impact  Statement  is 
abbreviated.  The  draft  and  final 
environmental  impact  statements 
together  describe  the  final  plan,  its 
alternatives,  and  all  si^ificant 
environmental  impacts.  Comments 
received  on  the  draft  environmental 
impact  statement  are  included,  as  well 
as  appropriate  responses.  No  comments 
resulted  in  significant  changes  in  the 
proposed  action. 

Copies  of  the  plan  and  final  EIS  will 
be  distributed  to  cooperating  agencies, 
interested  groups,  individuals  and 
institutions,  and  local  Ubraries.  The 
plan  will  also  be  available  at 
Shenandoah  National  Park 
administrative  offices. 
FOR  FURTHER  INFORMATION  COMT ACT 
Connie  Rudd,  Assistant  Superintendent, 
Shenandoah  National  Park,  Route  A\  Box 
348.  Luray,  Virginia  22835.  Telephone: 
(703)  999-3400. 

SUPPLSMENTARY  INFORMATION:  A  range  of 
issues  and  preliminary  alternatives  for 
the  Facility  Development  Plan  were 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Keweenaw  National  Historical  Park 
Advisory  Commission 

AQBICV:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 

National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

OATES:  Tuesday,  October  28. 1997;  8:30 
a.m.  until  4:30  p.m. 

ADDRESSES:  Keweenaw  National 
Historical  Park  Headquarters,  100  Red 
Jacket  Road  (2nd  floor),  Calumet, 
Michigan  49913-0471. 

This  meeting  is  open  to  the  public. 
We  will  begin  with  the  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  update  on  the  general 
management  plan:  update  on  park 
activities;  old  business;  new  business; 
next  meeting  date;  adjournment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Keweenaw  National 
Historical  Park,  P.O.  Box  471.  Calumet, 
Michigan  49913-0471,  or  telephone 
906-337-3168. 

SUPPLEMENTARY  INFORMATION:  The 
Keweenaw  National  Historical  Park  was 
established  by  Public  Law  102-543  on 
October  27. 1992. 

Dated:  August  26, 1997. 
Williain  W.  Schank, 
Begional  Director,  Midwest  Region. 
IFR  Doc.  97-24333  Filed  9-12-97;  8:45  am] 

HLIJNO  OOOe  4310-JO-P 


DEPARTMENT  OF  THE  INTERIOR 

Natiortai  Park  Service 

Sleeping  Bear  Dunes  Nattonal 
Lakeshore  Advisory  Commission 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  final  meeting. 

summary:  This  notice  sets  the  schedule 
for  the  final  meeting  of  the  Sleeping 
Bear  Dunes  National  Lakeshore 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463). 

DATE.  TIME,  AND  ADDRESS:  Friday, 
October  17,  1997;  9:30  a.m.  to  12  noon. 

agenda:  Sleeping  Bear  Dunes  National 
Lakeshore  Headquarters  Empire, 
Michigan.  The  Chairman's  welcome; 
minutes  of  the  previous  meeting;  update 
on  park  activities;  old  business;  public 
input;  adjournment.  The  meeting  is 
open  to  the  public. 

FOR  FURfTHER  INFORMATION  CONTACT: 
Superintendent,  Sleeping  Bear  Dunes. 
Ivan  Miller.  9922  Front  Street,  Empire. 
Michigan  49630;  or  telephone  616-326- 
5134. 

SUPPLBNBiirARY  INFORMATION:  The 
Sleeping  Bear  Dunes  National  Lakeshore 
Advisory  Commission  was  established 
on  October  21. 1970.  by  Public  Law  91- 
479  and  terminated  on  October  21, 
1987.  The  Commission  was 
reestablished  and  extended  by  Public 
Law  100-558,  dated  October  28, 1988. 
This  charter  will  officially  expire  on 
October  21. 1997.  The  purpose  of  the 
commission,  according  to  its  charter, 
was  to  advise  the  Secretary  of  the 
Interior  with  respect  to  matters  relating 
to  the  administration,  protection,  and 
development  of  the  Sleeping  Bear  Dunes 
National  L,akeshore,  including  the 
establishment  of  zoning  by-laws, 
construction,  and  administration  of 
scenic  roads,  proctirement  of  land, 
condemnation  of  commercial  property, 
and  the  preparation  and  implementation 
of  the  land  and  water  use  management 
plan. 

Dated:  August  27, 1997. 
David  N.  Given, 

Acting  Regional  Director,  Midwest  Heg/on. 
(FR  Doc.  97-24332  Filed  9-12-97;  8:45  am] 

■UMO  CODE  431»-»-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  the 
Illinois  counties  of  La  Salle,  Madison, 
Perry,  and  Randolph  in  the  Possession 
of  the  Anthropology  Section,  Illinois 
State  Museum,  Springfield,  IL 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human  « 
remains  and  associated  funerary  objects 
from  the  Illinois  counties  of  La  Salle, 
Madison,  Perry,  and  Randolph  in  the 
Possession  of  the  Anthropology  Section, 
Illinois  State  Museum,  Springfield,  IL. 
A  detailed  assessment  of  the  human 
remains  was  made  by  Illinois  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Peoria  Tribe  of  Oklahoma,  Miami  Tribe 
of  Oklahoma,  Ho-Chunk  Nation, 
Winnebago  Tribe  of  Nebraska,  Sac  &  Fox 
Nation  of  Missouri,  Sac  &  Fox  Nation  of 
Oklahoma,  Sac  &  Fox  Tribe  of  the 
Mississippi  in  Iowa,  Kickapoo  Tribe  of 
Kansas,  Kickapoo  Tribe  of  Oklahoma, 
Forest  County  Potawatomi  Community, 
Hannahville  Indian  Community, 
Pokagon  Band  of  Potawatomi  Indians, 
and  Prairie  Band  of  Potawatomi  Indians 
of  Kansas. 

In  1972,  human  remains  representing 
eight  individuals  were  recovered  at  Fort 
de  Chartres  III  (11R127),  Randolph 
County,  during  archeological 
excavations  conducted  by  Dr.  Margaret 
Kimball  Brown  to  develop  more 
accurate  reconstructions  and 
interpretive  programming  at  this  state 
park.  No  known  individuals  were 
identified.  The  9,834  associated 
funerary  objects  include  one  embossed 
silver  arm  band,  33  silver  brooches, 
three  silver  crosses,  80  iron  tinkling 
cones,  one  iron  spear  point,  three  brass 
bells,  three  brass  necklaces,  four  copper 
rings,  one  bone-handled  case  knife,  and 
9,585  glass  seed  beads. 

The  Fort  de  Chartres  m  site  is  the  last 
of  a  historically  well-documented  series 
of  forts  established  as  the  seat  of  French 
military  and  civil  power  in  Illinois  from 
1719  imtil  the  final  fort  was  handed 
over  to  the  British  in  1765.  This  third 
construction  consisted  of  a  substantial 
stone  fortress  dating  from  the  mid- 
1750s.  Historical  and  archeological 
evidence  clearly  indicate  this  fort  was 
also  a  center  of  Native  American 


activity.  Two  contemporary  Michigamea 
villages  (Kolmer  and  Waterman  sites) 
have  been  documented  near  this  fort. 
Based  on  dentition,  cranial 
characteristics,  and  the  associated 
funerary  objects,  these  individuals  have 
been  determined  to  be  Native  American. 
Based  on  the  location  of  the  burials 
within  the  fort  itself  and  the  European 
trade  goods  present,  these  individuals 
were  likely  interred  after  the  British 
abandonment  of  the  fort  in  1772  and 
prior  to  1832,  when  the  remaining  tribes 
in  Illinois  were  removed  across  the 
Mississippi  River.  The  Michigamea 
were  members  of  the  Illini  confederacy, 
along  with  the  Cahokia,  Kaskaskia, 
Moingwena,  Peoria,  and  Tamaroa.  The 
present  day  descendant  of  the  Illini 
confederacy  is  the  Peoria  Tribe  of 
Oklahoma. 

In  1952,  human  remains  representing 
one  individual  were  recovered  from  the 
Guebert  site  (llRl).  Randolph  County, 
during  joint  archeological  excavations 
by  the  Illinois  State  Museum  and 
Southern  Illinois  University.  No  known 
individual  was  identified.  The  four 
associated  funerary  objects  include  one 
lead  cross,  two  fragments  of  brass  or 
copper,  and  one  Segment  of  a  German 
silver  trigger  guard. 

The  Guebert  site  is  an  historic  village 
site  knowTi  in  French  documents  as 
"Indian  Kaskaskia"  which  was  occupied 
between  1719  and  about  1765  by 
-  Kaskaskia,  Michigamea,  and  Tamaroa 
people  of  the  Illini  confederacy.  Based 
on  site  context,  cranial  chartacteristics 
and  the  associated  funerary  objects,  this 
individual  has  been  determined  to  be 
Native  American  and  most  likely 
affiliated  with  the  Illini  confederacy. 
The  present  day  descendant  of  the  Illini 
confederacy  is  the  Peoria  Tribe  of 
Oklahoma. 

In  1948.  human  remains  representing 
one  individual  were  recovered  fitjm 
Feature  5  at  the  Hotel  Plaza  site 
(11LS61).  La  Salle  County,  during  joint 
archeological  excavations  by  the  Illinois 
State  Museum  and  the  University  of 
Chicago.  No  known  individual  was 
identified.  The  three  associated  funerary 
objects  include  one  chert  hammerstone. 
one  sandstone  abrader.  and  one  La  Salle 
Filleted  pottery  sherd. 

The  Hotel  Plaza  site,  located  on  a 
floodplain  of  the  Illinois  River  adjacent 
to  Starved  Rock,  contains  mixed 
precontact  occupations  (Archaic  and 
Woodland  periods)  and  features  dating 
into  the  historic  period.  Based  on 
cranial  characteristics  and  the 
associated  funerary  objects,  this 
individual  has  been  identified  as  Native 
American.  Feature  5  at  the  Hotel  Plaza 
site  has  been  identified  as  an  historic 
feature  based  on  the  presence  of  La  Salle 


Filleted  pottery  (a  postcontact  ceramic 
style)  and  the  location  of  this  burial 
overlaying  and  therefore  postdating 
another  feature  containing  historic 
artifacts.  At  various  times  during  the 
late  1600s  and  eariy  1700s,  this  section 
of  the  Illinois  River  valley  was  occupied 
by  tribes  including  the  Kaskaskia  and 
other  Illini  groups,  the  Kickapoo.  the 
Miami,  the  Missouri,  the  Piankeshaw, 
the  Shawnee,  and  the  Wea.  Historical 
documents  indicate  the  Peoria  occupied 
Hotel  Plaza  and  Starved  Rock  from 
about  1711  to  1720.  the  most  likely  date 
range  for  this  burial  and  therefore  likely 
affiliated  with  the  Peoria  Tribe  of 
Oklahoma. 

In  1993,  human  remains  representing 
one  individual  were  recovered  from  the 
Jamestown  site  (SIUC  21C4-14),  Perry 
Coimty,  during  salvage  excavations 
related  to  the  Burning  Star  #4  surface 
mine.  No  known  individual  was 
identified.  The  65  associated  funerary 
objects  include  a  French  brass  kettle,  a 
woven  mat  of  native  fibers,  a  French 
butcher  knife,  one  silver  brooch,  one 
brass  or  copjser  C-shaped  wire  bracelet, 
and  two  sets  of  white-tailed  deer  ribs. 

Although  the  Jamestown  site  has  been 
identified  as  a  Late  Woodland 
occupation  site  dating  between  450- 
1000  A.D.  based  on  site  organization, 
radiocarbon  dates,  material  cultiue,  and 
feature  morphology,  this  burial  dates 
from  the  early  to  middle  eighteenth 
century  based  on  the  grave  construction 
and  associated  funerary  objects.  Based 
on  the  associated  funerary  objects,  this 
individual  is  Native  Amerian  and  may 
have  been  contemporary  with  the  Illini 
occupations  of  the  Guebert  and  Kohner 
sites,  and  is  likely  to  be  Kaskaskia  or 
Michigamea.  The  Kaskaskia  and 
Michigamea  were  members  of  the  Illini 
confederacy  whose  present  day 
descendant  is  the  Peoria  Tribe  of 
Oklahoma. 

Between  1969-1972.  human  remains 
representing  thirteen  individuals  were 
recovered  from  the  River  L'Abbe 
Mission  site  (11MS2),  Madison  County, 
during  excavations  conducted  by 
Melvin  L.  Fowler  and  Elizabeth  D. 
Benchley  of  the  University  of 
Wisconsin-Milwaukee  and  Charles  J. 
Bareis  of  the  University  of  Illinois, 
Urbana-Champaign.  No  known 
individuals  were  identified.  TTie  6,996 
associated  funerary  objects  include  one 
molded  lead  cross,  eight  molded  lead 
brooches,  eight  brass  tinkling  cones,  one 
brass  hawk-bell,  one  brass  Liberty-type 
bell,  iron  hardware  from  a  burial  chest 
used  as  a  coffin,  two  iron  clasp-knife 
blades,  five  catlinite  triangular 
pendants.  28  marine  shell  triangular 
beads,  two  glass  triangular  pendants, 
and  6.723  glass  beads. 
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The  River  L'Abbe  Mission  site  is 
located  on  the  first  terrace  of  Monks 
Mound,  a  large  Mississippian  temple 
mound  on  the  Mississippi  River 
floodplain.  This  occupation  was  a 
Frendi  colonial  mission  and  an 
adjoining  Cahokia  village  established  in 
1735  and  abandoned  in  17^2  after  the 
Cahokia  village  was  attacked  by  Sank. 
Fox.  Kickapoo.  and  Sioux  war  parties. 
Based  on  site  context  and  the  associated 
funerary  objects,  these  individuals  are 
Native  American  and  affiliated  with  the 
1735-1752  Cahokia  village  occupation. 
The  Cahokia  were  members  of  the  Illini 
confederacy  whose  present  day 
descendant  is  the  Peoria  Tribe  of 
Oklahoma. 

Between  1947-1950  and  in  1980, 
human  remains  representing  sixteen 
individuals  were  recovered  from  the 
Starved  Rock  site  (11LS12).  U  Salle 
County,  by  archeologists  of  the  IlUnois 
State  Museum,  University  of  Chicago, 
Illinois  Departmmt  of  Conservation  and 
Illinois  State  University.  No  known 
individuals  were  identified.  The  2.633 
associated  funerary  objects  include 
twelve  brase  Jesuit  rings,  one  brass  bead, 
twelve  brass  tinkling  cones,  one  brass 
neck  circlet,  four  brass  bracelets,  two 
copper  coils,  one  iron  knife  blade,  one 
gunflint.  and  2,491  glass  beads. 

Starved  Rock  is  a  pronunent  landmark 
on  the  south  bank  of  the  Illinois  River 
occupied  for  thousands  of  years  by 
Native  Americans.  Historical  documents 
indicate  Starved  Rock  was  the  site  of  a 
French  fort  (1673-1692)  and  the  site  of 
a  Peoria  occupation  (1711-1720).  Based 
on  dentition,  cranial  characteristics,  and 
associated  funerary  objects,  these 
individuals  have  been  determined  to  be 
Native  American  and  are  likely  to  have 
been  Kaskaskia,  Peoria,  or  another  of  the 
tribes  of  the  Illini  confederacy.  The 
present  day  descendant  of  the  Illini 
confederacy  is  the  Peoria  Tribe  of 
Oklahoma. 

In  1971,  hvunan  remains  representing 
59  individuals  were  recovered  from  the 
Waterman  site  (11RI122),  Randolph 
County,  during  excavations  conducted 
by  Margaret  Kimball  Brown  of  Michigan 
State  University  under  a  grant  firom  the 
Illinois  Department  of  Conservation.  No 
known  individuals  were  identified.  The 
13.113  associated  funerary  objects 
include  six  silver  bracelets,  two  silver 
crosses,  two  silver  gorgets,  three  silver 
rings,  28  copper  tinkling  cones.  26 
copper  beads,  twelve  brass  bells,  one 
brass  cross,  one  brass  bracelet,  one 
faience  hair  pendant,  two  Micmac  pipe 
bowls,  one  kaolin  pipe  bowl,  one 
mirror,  two  brandy  bottles.  12,705  glass 
beads,  and  a  small  French  pistol  whicdi 
dates  to  the  early  1700s. 


The  Waterman  site  is  a  historically 
doomiented  Michigamea  village 
established  in  1753  after  the  destruction 
of  the  Michigamea  village  at  the  Kolmer 
site  in  1752  in  an  attack  by  the  Sauk, 
Fox.  Kickapoo.  and  Sioux.  The 
Waterman  village  site  was  abandoned  in 
1765  when  the  British  took  control  of 
Fort  de  Chartres.  Based  on  dentition, 
cranial  characteristics,  and  the 
associated  funerary  ob)ecta.  these 
individuals  have  been  determined  to  be 
Native  American;  and  are  likely 
affihated  with  the  1753-1765 
Michigamea  village.  The  Michigamea 
were  members  of  the  Illini  confederacy 
whose  present  day  descendant  is  the 
Peoria  Tribe  of  Oklahoma. 

In  1947, 1992,  and  1995,  human 
remains  representing  21  individuals 
were  recovered  from  the  Zimmerman 
site  (11LS13),  located  at  the  Grand 
Village  of  the  Illinois  State  Historic  Site. 
La  Salle  Coimty,  during  excavations 
conducted  by  the  University  of  Chicago, 
the  Illinois  State  Museum,  and 
Archaeological  Omsultants  of  Normal, 
IL.  No  kno«vn  individuals  were 
identified.  The  173  associated  funerary 
objects  include  three  brass  tubular 
beads,  twelve  brass  coiled-wire  hair 
ornaments,  one  Danner  Grooved  Paddle 
pottery  vessel,  and  92  glass  beads. 

Ilie  Zimmerman  site  is  a 
miilticomponent  pre-  and  postcontact 
village  site  located  on  the  north  bank  of 
the  Illinois  river  opposite  Starved  Rock. 
Based  on  dentition,  cranial 
characteristics,  and  the  associated 
funerary  objects,  these  individuals  have 
been  determined  to  be  Native  American. 
The  postcontact  component  is  believed 
to  be  the  "Grand  Village  of  the 
Kaskaskia"  noted  in  French  historic 
documents  and  maps  beginning  in  1673. 
The  principal  inhabitants  of  the  village 
during  the  late  1600s  and  early  1700s 
were  the  Kaskaskia,  Peoria,  and  other 
members  of  the  Illini  ccmfederacy.  The 
Illini  confederacy's  present  day 
descendant  is  the  Peoria  Tribe  of 
Oklahoma. 

Based  on  the  above  mentioned 
information,  officials  of  the  Illinois  State 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  120  individuals 
of  Native  American  ancestry.  Officials  of 
the  Illinois  State  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3](A),  the  32,821  objects  listed 
above  are  reasfmably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Illinois 
State  Museimi  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 


a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Peoria  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Peoria  Tribe  of  Oklahoma.  Miami 
Tribe  of  Oklahoma.  Ho-Chunk  Nation, 
Winn^>ago  Tribe  of  Nebraska,  Sac  &  Fox 
Nation  of  Missouri.  Sac  &  Fox  Nation  of 
Oklahoma,  Sac  ft  Fox  Tribe  of  the 
Mississippi  in  Iowa,  Kickapoo  Tribe  of 
Kansas,  Kickapoo  Tribe  of  Oklahoma, 
Forest  County  Potawatomi  Commimity. 
Hannahville  Indian  Community, 
Pokagon  Band  of  Potawatomi  Indians, 
and  Prairie  Band  of  Potawatomi  Indians 
of  Kansas.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
ciilturally  affiliated  with  these  himian 
remains  and  associated  funerary  objects 
should  contact  Dr.  Robert  E.  Warren. 
Associate  Curator  of  Anthropology. 
Illinois  State  Miiseum,  1011  East  Ash 
Street,  Springfield,  IL  62703;  telephone: 
(217)  524-7903,  before  [thirty  days  after 
publication  in  the  Federal  Register]. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Peoria 
Tribe  of  Oklahoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  September  10. 1997. 
Francis  P.  McManamoa. 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(PR  Doc  97-24375  Fitod  9-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  ParfcSarvica 

Notica  of  Intent  to  Rapatrlate  Cultural 
Kama  from  Rhoda  Mand  in  ttw 
Poaaaaalon  of  tha  Paabody  Muaaum  of 
Archaaology  and  Ethnology,  Harvard 
UnlvarBity,  CambrMga,  MA 

AQENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C  3005  (a)(2). 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  University,  Cambridge,  MA 
which  meet  the  definition  of 
"unassociated  funerary  object"  under 
Section  2  of  the  Act. 

The  fourteen  cultural  items  con«sting 
of  a  glass  bottle,  glass  beads,  shell  beads, 
wampum,  two  small  brass  kettles, 
copper  wire,  a  copper  bead,  a  string  of 
wi^mpum,  metal  button,  a  brass  tube 
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with  wooden  core,  a  ceramic  sherd, 
ochre,  and  a  schist  flake. 

In  1869,  five  cultural  items  including 
a  glass  bottle,  blue  glass  and  shell  beads 
wampum,  and  two  small  brass  kettles 
were  donated  to  the  Peabody  Museum 
by  Stephen  T.  Grinnell,  Nathan 
Grinnell,  and  W.H.H.  Howland.  These 
items  are  listed  in  museum  records  as 
having  come  from  graves  of  Pocasset 
Indians  in  Tiverton.  RI.  The  style  and 
type  of  these  items  date  the  object  to  the 
early  historic  period  1524-1680  A.D. 

In  1902,  two  cultural  items  consisting 
of  a  copper  bead  and  copper  wire  were 
donated  to  the  Peabody  Museum  by 
Frank  M.  Whipple.  These  items  are 
listed  in  museum  records  as  having 
come  fit)m  a  grave  in  Tiverton,  RI.  The 
style  of  these  items  date  to  the  early 
historic  period,  post-1524  A.D. 

Catalog  records  of  the  Peabody 
Museum  state  these  items  were 
recovered  from  graves,  and  the  types  of 
items  are  consistent  with  other  funerary 
objects  of  the  early  historic  period. 
Historic  documentation  and  recent 
ethnohistoric  accounts  indicate  the 
lands  east  of  Narragansett  Bay. 
including  Tiverton,  RI  were  the 
traditional  homelands  of  the 
Wampanoag  Bands  during  the  early 
historic  period.  Historical  sources 
describe  the  Pocasset  as  a  geographic 
subdivision  of  the  Wampanoag  Tribe. 
Additionally,  consultation  evidence 
presented  by  the  Wampanoag 
Repatriation  Confederation  illustrates 
the  affiliation  of  the  Pdcasset  as  a 
subdivision  of  the  Wampanoag  Tribe. 
Officials  of  the  Peaboay  Museum  of 
Archeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(B),  these  seven  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Peabody  Museum  of  Archeology  and 
Ethnology  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  seven  items  and  the  Wampanoag 
Repatriation  Confederation, 
representing  the  Wampanoag  Tribe  of 
Gay  Head,  the  Mash  pee  Wampanoag  (a 
non-Federally  recognized  Indian  group), 
and  the  Assonet  Band  of  the 
Wampanoag  Nation  (a  non-Federally 
recognized  Indian  group). 

In  1910,  three  cultural  items 
consisting  of  a  string  of  wampum  and 
metal  button  from  Pawtucket,  RI;  and  a 
brass  tube  with  a  wooden  core  i  from 


Middletown,  RI  were  purchased  by  the 
Peabody  Museum  as  part  of  the  James 
Eddy  Mauran  collection.  These  items 
.    are  listed  in  museum  records  as  having 
come  fit)m  graves.  The  type  and  style  of 
these  items  date  to  the  early  historic 
period  or  later  (post- 1524  A.D.). 

In  1934,  three  cultural  items 
consisting  of  an  aboriginal  ceramic 
sherd,  a  schist  flake,  and  red  ochre  were 
donated  to  the  Peabody  Museum  by 
Howard  M.  Chapin  of  Providence,  RI. 
These  items  are  listed  in  museum  ^ 
records  as  collected  in  1921  and  having 
come  from  a  grave  in  Charlestown,  RI. 
The  type  and  style  of  these  items  date 
to  the  late  precontact  to  early  historic 
period  (ca.  900—1554  A.D.). 

Catalog  records  of  the  Peabody 
Museum  state  these  items  were 
recovered  from  graves,  and  the  types  of 
items  are  consistent  with  other  funerary 
objects  of  the  late  precontact  to  early 
historic  period.  Historic  documentation 
and  recent  ethnohistoric  accounts 
indicate  the  lands  west  of  Narragansett 
Bay  (as  well  as  islands  within  the  bay), 
including  Pawrtucket  and  Middletown. 
RI  were  the  traditional  homelands  of  the 
Narragansett  Tribe  during  the  late 
precontact  and  early  historic  periods. 
Officials  of  the  Peabody  Museum  of 
Archeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  {3)(B),  these  six  cultural  items  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Peabody  Museum  of  Archeology  and 
Ethnology  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  six  items  and  the  Narragansett 
Indian  Tribe. 

In  1910,  three  cultural  items 
consisting  of  three  blue  glass  beads  from 
an  unknown  location  within  Rhode 
Island  were  purchased  by  the  Peabody 
Museum  as  part  of  the  James  Eddy 
Mauran  collection.  These  items  are 
listed  in  museum  records  as  having 
come  from  graves.  The  type  and  style  of 
these  items  date  to  the  early  historic 
period  or  later  (post- 1524  A.D.). 
Catalog  recoros  of  the  Peabody 
Museum  state  these  items  were 
recovered  from  graves,  and  the  types  of 
items  are  consistent  with  other  funervy 
objects  of  the  late  precontact  to  early 
historic  period.  Historic  documentation 
and  recent  ethnohistoric  accounts 
indicate  traditional  homelands  and 
burial  areas  of  the  Narragansett,  the 


Wampanoag,  and  the  Nipmuc  (a  non- 
Federally  recognized  Indian  group)  are 
located  within  the  State  of  Rhode 
Island. 

Officials  of  the  Peabody  Museum  of 
Archeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C 
3001  (3)(B),  these  three  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Peabody  Museum  of  Archeology  and 
Ethnology  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  three  items  and  the  Narragansett 
Indian  Tribe,  the  Wampanoag 
Repatriation  Confederation  representing 
the  Wampanoag  Tribe  of  Gay  Head,  the 
Mashpee  Wampanoag  (a  non-Federally 
recognized  Indian  group),  the  Assonet 
Band  of  the  Wampanoag  Nation  (a  non- 
Federally  recognized  Indian  group),  and 
the  Nipmuc  Tribe,  a  non-Federally 
recognized  Indian  group. 

This  notice  has  been  sent  to  officials 
of  the  Narragansett  Indian  Tribe,  the 
Wampanoag  Repatriation  Confederation 
representing  the  Wampanoag  Tribe  of 
Gay  Head,  the  Mashpee  Wampanoag  (a 
non-Federally  recognized  Indian  group), 
the  Assonet  Band  of  the  Wampanoag 
Nation  (a  non-Federally  recognized 
Indian  group),  and  the  Nipmuc  Tribe,  a 
non-Federally  recognized  Indian  group. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Barbara  Isaac,  Repatriation 
Coordinator,  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  11  Divinity  Avenue, 
Cambridge,  MA  02138;  telephone  (617) 
495-2254  before  Oct<rf)er  15, 1997. 
Repatriation  of  these  objects  to  the 
culturally  affiliated  tribes  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  September  10. 1997. 
Frands  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[PR  Doc.  97-24374  Filed  9-12-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Disability  Rights  Section,  Civil  Rights 
Division;  Agency  Information 
Collection  Activities  Under  Review 

action:  Notice  of  reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired.  Nondiscrimination  on  the  basis 
of  disability  in  state  and  local 
government  services  (transition  plan). 

PURPOSE:  The  information  collection 
extension  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  16,  1997  at 
62  FR  32655,  allowing  for  a  60-day 
public  conament  period.  No  comments 
were  received  by  the  Disability  Rights 
Section. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment.  Comments  are  encouraged 
and  will  be  accepted  until  October  15, 
1997. 

Written  comments  and/or  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
extension  of  a  currently  approved 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Niinimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g. ,  permitting  electronic  submission 
of  responses). 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget 
(OMB),  Office  of  Regulatory  Affairs. 
Attention:  Department  of  Justice  Desk 
Office,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 


Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Office.  Suite  850,  1001  G  Street,  NW.. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Notice  of  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

(2)  The  title  of  the  form/collection. 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services  (Transition  Plan). 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Etepartment  sponsoring  the  collection. 
None. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Under  title  n  of  the 
Americans  with  Disabilities  Act,  State 
and  local  governments  are  required 
operate  each  service,  program,  or 
activity  so  that  the  service,  program,  or 
activity,  when  viewed  in  its  entirety,  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  ("program 
accessibility").  If  structural  changes  to 
existing  facifities  are  necessary  to 
accomplish  program  accessibility,  a 
public  entity  that  employs  50  or  more 
persons  must  develop  a  "transition 
plan"  setting  forth  the  steps  necessary  to 
complete  the  structural  changes.  A  copy 
of  the  transition  plan  must  be  made 
available  for  public  inspection. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  6,000  respondents  at  8  hours 
per  transition  plan. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  48,000  hours  aimual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  IX 
20530. 

Dated:  September  9. 1997. 
Robert  B.  Briggs, 
Department  Clearance  Officer. 
(FR  Doc.  97-24325  Filed  9-12-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Disability  Rights  Section,  Civil  Rights 
Division;  Agency  Information 
Collection  Activities  Under  Review 

ACTION:  Notice  of  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired.  Nondiscrimination  on  the 
basis  of  disability  in  state  and  local 
government  services  (certification). 

PURPOSE:  The  information  collection 
extension  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  16. 1997  at 
62  FR  32654.  allowing  for  a  60-day 
public  comment  period.  No  comments   . 
were  received  by  the  Disability  Rights 
Section. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment.  Comments  are  encouraged 
and  will  be  accepted  until  October  15, 
1997. 

Written  comments  and/or  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
extension  of  a  currently  approved 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget 
(OMB).  Office  of  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Office,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Justice  Management  Division, 
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Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Office,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Notice  of  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

12)  The  title  of  the  form/collection. 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services  (Certification). 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Department  sponsoring  the  collection. 
None. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Under  title  III  of  the 
Americans  with  Disabilities  Act,  on  the 
application  of  a  State  or  local 
goverrmient,  the  Assistant  Attorney 
General  for  Civil  Rights  (or  his  or  her 
designee)  may  certify  that  a  State  or 
local  building  code  or  similar  ordinance 
that  establishes  accessibility 
requirements  (Code)  meets  or  exceeds 
the  minimum  requirements  of  the  ADA 
for  accessibility  and  usability  of  "places 
of  public  accommodation"  and 
"commercial  facilities." 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  respondents  per  year  at  32 
hours  per  certification. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  320  hours  annual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  September  9. 1997. 
ftobert  B.  Briggs, 
Department  Clearance  Officer. 
(FR  Doc.  97-24326  Filed  9-12-97;  8:45  am] . 
•lUJNS  CODE  4410-1I-M 


DEPARTMENT  OF  JUSTICE 

Disability  Rights  Section,  Civil  Rights 
Division;  Agency  Information 
Collection  Activities  Under  Review 

ACTION:  Notice  of  reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 


expired.  Nondiscrimination  on  the  basic 
of  disability  in  state  and  local 
government  services  (self-evaluation). 

purpose:  The  information  collection 
extension  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  16.  1997  at 
62  FR  32654,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  Disability  Rights 
Section. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  day  for  public 
comment.  Comments  are  encouraged 
and  will  be  accepted  imtil  October  15 
1997. 

Written  comments  and/or  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
extension  of  a  currently  approved 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information; 

(3)  Enhance  the  quality,  Utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget 
(OMB),  Office  of  Regulatory  Affairs. 
Attention:  Department  of  Justice  D«k 
Office,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Office,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

The  information  collection  is  listed 
below: 


(1)  Type  of  information  collection. 
Notice  of  Reinstatement,  without 
change,  or  a  previously  approved 
collection  for  which  approval  has 
expired. 

(2)  The  title  of  the  form/collection. 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services  (Self-Evaluation). 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Etepartment  sponsoring  the  collection. 
None. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Under  title  II  of  the 
Americans  with  Disabilities  Act,  State 
and  local  governments  are  required  to 
evaluate  their  current  services,  policies, 
and  practices  for  compliance  with  the 
ADA.  Under  certain  circumstances, 
such  entities  must  also  maintain  the 
results  of  such  self-evaluation  of  file  for 
public  review. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  15,000  respondents  at  6  hours 
per  self-evaluation. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  90,000  hours  and  armual 
burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  September  9. 1997. 
Robert  B.  Br^gs,    ~ 
Department  Clearance  Officer. 
IFR  Doc.  97-24327  Filed  9-12-97;  8:45  am) 

BtLUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Disability  Rights  Section,  CivH  Rights 
Division;  Agency  Information 
Collection  Activities  Under  Review 

ACTION:  Notice  of  new  information 
collection.  Title  11  of  the  Americans 
With  Disabilities  Act  of  1990/section 
504  of  the  Rehabilitation  Act  of  1973 
Discrimination  Complaint  Form. 


PURPOSE:  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  16, 1997  at 
62  FR  32655,  allowing  for  a  60-day 
public  comment  period.  No  comments 
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were  received  by  the  Disability  Rights 
Section. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment.  Comments  are  encouraged 
and  will  be  accepted  until  October  15. 
1997. 

Written  comments  and/or  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g..  permitting  electronic  submission 
of  responses). 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget 
(OMB).  Office  of  Regulatory  Affairs. 
Attention:  Department  of  Justice  Desk 
Office,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Conmients  may  also  be 
submitted  to  the  Department  of  Justice 
(DO J).  Justice  Management  Division. 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Office.  Suite  850. 1001  G  Street. 
NW.. Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  DOJ  via  facsimile  to  (202) 
514-1534. 

The  information  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
New  Collection. 

(2)  The  title  of  the  form/ collection. 
Title  n  of  the  Americans  with 
Disabilities  Act/Section  504  of  the 
Rehabilitation  Act  of  1973 
Discrimination  Complaint  Form. 

(3)  The  agency  form  number  and 
applicable  component  of  the 
Etepartment  sponsoring  the  collection. 
No  form  number.  Disability  Rights 
Section.  Civil  Rights  Division,  U.S. 
E)epartment  of  Justice. 


(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals  alleging 
discrimination  by  public  entities  based 
on  disability.  Under  title  II  of  the 
Americans  with  Disabilities  Act,  an 
individual  who  believes  that  he  or  she 
has  been  subjected  to  discrimination  on 
the  basis  of  disability  by  a  public  entity 
may.  by  himself  or  herself  or  by  an 
authorized  representative,  file  a 
complaint.  Any  Federal  agency  that 
receives  a  complaint  of  discrimination 
by  public  entity  is  required  to  review 
the  complaint  to  determine  whether  it 
has  jiirisdiction  imder  section  504.  If  the 
agency  does  not  have  jurisdiction,  it 
must  determine  whether  it  is  the 
designated  agency  responsible  for 
complaints  filed  against  that  public 
entity.  If  the  agency  does  not  have 
jurisdiction  under  section  504  and  is  not 
the  designated  agency,  it  must  refer  the 
complaint  to  the  Department  of  Justice. 
The  Department  of  Justice  then  must 
refer  the  complaint  to  the  appropriate 
agency. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5.000  respondents  per  year  at 
0.75  hours  per  complaint  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3.750  hours  annual  burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center. 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  September  9. 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer. 

[FR  Doc.  97-24328  Filed  9-12-97;  8:45  am) 

BILUNO  COOC  4410-t»^ 


DEPARTMENT  OF  JUSTICE 
[AQ  Orttor  Na  2115-«7] 

Request  for  Comments  on  ttie  Attorney 
Qeneral's  Specification  of  Convnuntty 
Programs  Necessary  for  the  Protection 
of  Uf e  or  Safety  Under  ttie  Welfare 
Reform  Act 

agency:  Department  of  Justice. 
ACHON:  Notice  with  request  for 
comments. 

SUMMARY:  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  vests  in  the  Attorney 
General  the  authority  to  specify  non- 
means-tested,  government-funded 


community  programs,  services,  or 
assistance  that  are  necessary  for  the 
protection  of  life  or  safety  and  for  which 
all  aliens  remain  eligible.  On  August  23. 
1996.  the  Attorney  General  issued  an 
Order  implementing  that  authority,  and 
making  a  "provisional  specification." 
Before  the  provisional  specification  is  / 

finalized,  the  Department  is  publishing 
this  Notice  to  solicit  the  input  of  federal, 
state,  and  local  agencies  operating 
programs  or  providing  services  or 
assistance  that  may  be  covered  by  that 
Order. 

DATES:  Comments  must  be  received  by 
November  14. 1997. 
ADDRESSES:  Address  all  comments  to 
Wendy  L.  Fatten,  Counsel,  Office  of 
Policy  Development,  Departmerrt  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC,  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  L.  Patten,  Counsel,  Office  of 
Policy  Development,  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20530,  (202)  514-5482. 
SUPPt.EMB<TARY  INFORMATION:  On  August 
22.  1996,  the  President  signed  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(the  Act),  which  vests  in  the  Attorney 
General  the  authority  to  specify  non- 
means-tested,  government-funded 
community  programs,  services,  or 
assistance  that  are  necessary  for  the 
protection  of  life  or  safety  and  for  which 
all  aliens  remain  eligible.  Pursuant  to 
the  Act,  on  August  23,  1996,  the 
Attorney  General  issued  an  Order  (AG 
Order  No.  2049-96)  (Order) 
implementing  that  authority,  and 
maiking  a  "provisional  specification"  of 
such  programs.  This  Order  was 
published  on  August  30, 1996  at  61  FR 
45985. 

Under  §§  401  and  411  of  the  Act. 
aliens  who  are  not  "qualified  aliens"  (as 
defined  in  §431  of  the  Act  are  ineligible 
for  federal,  state,  and  local  public 
benefits.^  However,  there  are  a  number 
of  specified  exceptions  to  these 
restrictions.^  Included  within  this  list  of 


<  The  tenn  "f«d«ral  public  banefit"  is  deRned  to 
include  "any  grant,  contract,  loan,  professional 
license,  or  commercial  license  provided  by  an 
agency  of  the  United  States  or  by  appropriated 
funds  of  the  United  States."  (Section  401(cKlMA)). 
The  deRnition  of  state  public  benefit  i*  identical  to 
the  federal  beneRt  definition  except  that  it  refers  to 
beneRts  provided  by  agencies  of  state  or  local 
governments  ot  by  appropriated  funds  of  state  or 
local  governments.  (Section  411(cKlKA)). 

'  In  addition  to  the  exception  that  is  the  subject 
of  the  Attorney  General  Order  of  August  23. 1996. 
there  are  a  number  of  other  categories  of  (ederml. 
(tale,  and  local  public  beneRts  that  Congress 
expressly  made  available  to  other  non^qualiRed 
aliens.  These  public  beneRts  include  specified 
types  of  emergency  medical  treatment  and 
emergency  disaster  relief,  along  with  other  benefits 


statutory  exceptions  is  a  provision 
authorizing  the  Attorney  General  to 
establish  additional  exceptions  for 
certain  types  of  programs,  services,  and 
assistance.  The  programs,  services,  and 
assistance  that  the  Attorney  General 
may  specify  are  limited  to  those  which 
(1)  deliver  in-kind  services  at  the 
community  level,  including  through 
public  or  private  nonprofit  agencies;  (2) 
do  not  condition  the  provision  of 
assistance,  the  amount  of  assistance 
provided,  or  the  cost  of  assistance 
provided  on  the  individual  recipient's 
income  or  resources;  and  (3)  are 
necessary  for  the  protection  of  life  or 
safety.  (Sections  401(b)(1)(D)  and 
411(b)(4). 

The  Department  intends  to  publish  an 
Order  finalizing  the  implementation  of 
that  authority.  Before  it  does  so,  the 
Department  is  publishing  this  Notice  to 
solicit  the  input  of  federal,  state,  and 
local  agencies  operating  programs  or 
providing  services  or  assistance  that 
may  be  covered  by  the  final  Order. 
Responses  to  this  solicitation  will  assist 
the  Department  in  reaching  a  final 
determination  regarding  the  types  of 
programs,  services,  or  assistance  that 
should  be  covered  by  that  Order.  After 
reviewing  any  comments  and  consulting 
with  other  agencies,  the  Attorney 
General  then  will  issue  a  final 
specification  of  programs,  services,  and 
assistance  for  which  all  persons  remain 
eligible,  regardless  of  immigration 
status. 

If  you  believe  that  any  program  or 
programs  you  administer  have  been  or 
may  be  affected  by  the  Attorney  General 
Order,  the  Department  would  appreciate 
receiving  your  comments.  In  your 
comments,  please  give  the  citations  of 
any  applicable  federal,  state,  or  local 
statutes  or  regulations  that  govern  the 
creation,  operation,  or  scope  of  your 
affected  programs.  Please  also  give  a 
brief  description  of  the  structure  of  the 
program(s),  your  agency's  view  of 
whether  the  program,  service,  or 
assistance  falls  within  the  purview  of 
the  Attorney  General  Order,  and  any 
arguments  to  support  that 
interpretation. 

Dated:  September  9. 1997. 
JaBatReno, 
Attorney  General. 

(FR  Doc.  97-24272  FUed  9-12-^7;  8:45  am) 
■LUNQ  OOOC  441»«S-M 


DEPARTMENT  OF  JUSTICE 
immigration  and  Naturalization  Service 

[INS  No.  1872-97] 

Pilot  Programs  for  Employment 
Eligibility  Confirmation 

AGENCY:  Immigradon  and  Naturalization 
Service.  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  prescribes 
guidelines  under  which  employers  may 
elect  to  participate  in  one  or  more  of 
three  pilot  programs  for  employment 
eligibility  confirmation  to  be  conducted 
by  the  Immigration  and  Natoralizatioh 
Service  (Service)  with  the  involvement 
of  the  Social  Security  Administration 
(SSA).  This  notice  also  requests 
comments  from  employers  and  other 
interested  parties  on  the  pilots.  The 
Commissioner  of  the  Service  invites 
employers  in  states  where  the  three 
pilot  programs  for  employment 
eligibility  confirmation  will  be 
conducted  to  contact  the  Service  to  elect 
to  participate  in  one  or  more  of  them. 
The  pilot  programs  build  on  the 
experience  of  the  Service  and  SSA  over 
the  last  5  years  in  developing  and 
operating  employment  verification  pilot 
programs  with  the  goal  of  enabling 
participating  employers  to  verify  their 
newly  hired  employees'  woik  eligibility 
quickly,  easily,  and  accurately. 
DATES:  There  is  no  deadline  for 
submission  of  election  forms  to ' 
participate  in  an  employment 
verification  pilot  program  (s),  but 
interested  employers  should  send  their 
completed  election  forms  to  the  Service 
as  soon  as  possible  to  maximize  their 
opportunity  to  participate. 
ADDRESSES:  Please  submit  your  election 
forms,  requests  for  information  and  any 
comments  you  may  have  on  the  pilot 
programs  to  the  Inimigration  and 
Naturalization  Service,  425  I  Street. 
NW..  ULUCO  Building,  4th  Floor. 
Washington,  DC  20536,  Attention: 
SAVE  Program  Branch— Election  Forms 
and/or  Comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Nahan,  Immigration  and 
Naturalization  Service,  SAVE  Program, 
425  I  Street,  NW.,  ULLICO  Building.  4th 
Floor.  Washington,  DC  20536,  telephone 
(202)  514-2317. 


United  States  employers,  subject  to 
eligibility  for  participation,  geographical 
limitations,  and  limitations  of  available 
Service  and  SSA  resources,  may  elect  to 
participate  in  one  or  more  of  three 
emplojrment  verification  pilot  programs 
to  be  conducted  by  the  Service.  The 
three  pilot  programs  are:  (1)  the  Basic 
Pilot;  (2)  the  Qtizen  Attestation  Pilot; 
and  (3)  the  Machine-Readable 
Document  Pilot. 

n.  Purpose 

The  purpose  of  these  pilot  programs 
is  to  implement  IIRIRA's  mandate  to  test 
three  methods  of  providing  an  effective, 
nondiscriminatory  work  eligibility 
verification  procedure  focusing  on 
electronic  verification.  Through  an 
automated  confirmation  system, 
employers  will  match  information 
provided  by  employees  on  the  Form  I- 
9,  Employment  Eligibility  Verificatirai. 
against  existing  information  contained 
in  SSA's  or  the  Service's  databases  to 
confirm  that  an  individual  is  eligible  to 
work. 

m.  General  Oescription  of  tlie  Pilot 
Programs  tor  Employment  Eligibility 
Confirmation 

The  IIRIRA  requires  the  Service  to 
conduct  three  distinct  pilot  programs, 
each  of  which  can  last  no  longer  than  4 
years,  imless  otherwise  directed  by 
Congress.  The  programs  include:  (1)  the 
Basic  Pilot;  (2)  the  Citizen  Attestation 
Pilot;  and  (3)  the  Machine-Readable 
Document  Pilot  Participation  in  the 
pilots  will  be  voluntary  on  the  part  of 
employers,  except  with  regard  to  the 
executive  and  legislative  branches  of  the 
Federal  Government  and  certain 
employers  found  to  be  in  violation  of 
sections  274A(e)(4)  or  274B(g)  of  the 
Immigration  and  Nationality  Act  (Act). 
8  U.S.C.  1101  et  seq.,  in  states  where  the 
pilots  are  being  conducted.  Although 
the  decision  for  an  employer  to 
participate  is  voluntary,  verification 
may  not  be  selective;  ^l  employees 
subject  to  verification  under  the  terms  of 
a  pilot  program  must  be  verified  by  an 
employer  participating  in  that  pilot 


as  set  forth  in  §40I(b)  and  §411(b)  of  the  Act,  as 
amended  by  the  Balanced  Budget  Act  of  1997,  Pub. 
L.  No.  lOS-33  (1997). 


SUPPLEMENTARY  MTORMATKM: 

L  Statutory  Authority 

Tide  IV,  Subtitie  A  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA). 
Pub.  L.  104-208.  110  Stat.  3009.  enacted 
on  September  30, 1996.  provides  that  all 


A.  Mandatory  Elections 

1.  Federal  Government  Participation 

Certain  Federal  Government  entities 
are  required  by  Section  402(e)  of  IIRIRA 
to  elect  to  participate  in  at  least  one  of 
the  three  pilot  programs.  The  Secretary 
of  each  department  of  the  executive 
branch  is  required  to  make  an  election 
of  one  or  more  of  the  pilot  programs,  but 
may  limit  the  election  to  hiring  in  those 
states  or  geographic  areas  covered  by  the 
pilot(s)  selected,  and  to  specified 
divisions  within  the  department,  as  long 
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as  all  hiring  by  such  divisions  and  in 
such  locations  is  covered.  In  the 
legislative  branch,  each  Member  of 
Congress,  each  officer  of  Congress,  and 
the  head  of  each  agency  of  the 
legislative  branch  that  conducts  hiring 
in  a  state  in  which  a  pilot  program  will 
operate  must  participate  in  at  lest  one 
pilot  programs.  Governmental  entities 
required  to  participate  in  a  pilot 
program  must  return  the  election  form 
to  the  Service.  The  Service's  acceptance 
of  elections  by  employers  required  to 
make  elections  is  subject  to  the 
constraints  of  available  resources  and 
the  pilot  eligibility  requirements. 

2.  Violators  of  the  Act 

Orders  finding  employers  liable  under 
sections  274A(e)(4)  or  274B{g)  of  the  Act 
for  knowingly  employing  unauthorized 
aliens,  or  under  section  274B(g)  of  the 
Act  for  unfair  immigration-related 
employment  practices,  may  require  the 
subject  of  the  order  to  participate  in  a 
pilot  program  with  respect  to  hiring, 
recruitment,  or  referral  of  individuals  in 
a  state  covered  by  such  a  program.  This 
provision  will  be  the  sul^t  of 
forthcoming  regulations  or  other 
necessary  implementing  action  by  the 
authorities  responsible  for  issuing  such 
orders.  Persons  or  entities  subject  to 
such  orders  should  not  return  the 
election  form  to  the  Service,  unless  they 
desire  tc  participate  voluntarily  in  a 
pilot  program. 

Persons  or  entities  required  to 
participete  in  a  pilot  program  who  fail 
to  comply  with  the  requirements  of  the 
pilot  {migram,  with  respect  to  an 
individual,  are  subject  to  civil  penalties 
under  section  274A  of  the  Act. 

B.  Confirmation  System  Requirements 

Section  404(d)  of  mURA  requires  that 
the  confirmation  system  to  be 
established  to  service  employers 
participating  in  the  three  pilot  programs 
be  designed  and  operated  to: 

(1)  maximize  reliability  and  ease  of 
use,  consistent  with  protecting  the 
privacy  and  security  of  the  underlying 
information; 

(2)  respond  to  all  appropriate 
inquiries  and  to  register  times  when 
such  inquiries  are  not  received; 

(3)  include  appropriate  safeguards  to 
prevent  unauthorized  disclosure  of 
personal  information;  and 

(4)  have  reasonable  safeguards  against 
the  system's  resulting  in  lawful 
discriminatory  practices  based  on 
national  origin  or  citizenship  status, 
including  the  selective  or  unauthorized 
use  of  the  system  to  verify  eligibility, 
the  use  of  the  system  prior  to  an  o^r 
of  employment,  and  the  exclusion  of 
certain  individuals  from  consideration 


for  employment  as  a  result  of  a 
perceived  likelihood  that  additional 
verification  will  be  necessary,  bejrond 
what  is  required  for  most  job  applicants. 

All  the  pilots  will  have  a  number  of 
features  and  safeguards  in  common  to 
meet  these  requirements.  The 
confirmation  system  will  contain 
safeguards  designed  to  protect  the 
integrity  of  personal  information 
contained  in  SSA  and  Service  databases, 
including  passwords,  access  codes,  and 
user  identification  numbers.  The 
information  provided  through  the 
confirmation  system  will  be  limited 
only  to  that  necessary  to  satisfy  the 
employer's  need  to  verify  work 
eligibility.  Necessary  manuals  and 
training  material  will  be  provided  to 
employers.  The  Service  will  designate 
one  or  more  individuals  in  each  Service 
district  office  covering  an  area  in  which 
a  pilot  program  is  being  implemented  to 
assist  the  public,  as  well  as  provide 
information  and  assistance  from  the 
Service's  SAVE  Program  in  Washington. 
DC. 

C.  Memorandum  of  Understanding 
(MOW 

No  employment  eligibility 
confirmation  information  will  be 
exchanged  between  the  employer  and 
the  Service  or  SSA  under  a  pilot 
program  unless  and  until  the  employer 
has  entered  into  an  MOU  with  the 
Service  and  SSA  (if  applicable),  sUting 
in  detail  the  terms  and  conditions 
applicable  to  that  pilot.  TheMOUs  for 
each  pilot  will  contain  appropriate 
undertakings  on  the  part  of  the 
employer  regarding  its  responsibilities 
under  the  pilot  including,  but  not 
limited  to,  the  following: 

(1)  the  employer  agrees  that  it  will  not 
initiate  any  verification  procedure  until 
after  the  employee  has  been  hired  and 
the  Form  1-9  has  been  completed; 

(2)  the  employer  agrees  that  it  will 
verify  all  new  employees  subject  to 
verification  under  the  terms  of  the  pilot; 

(3)  the  employer  agrees  to  display 
prominently  appropriate  notices  to 
inform  employees  and  prospective 
employees  about  its  participation  in  the 
pilot  and  to  provide  anti-discrimination 
information;  and 

(4)  the  employer  agrees  not  to  take 
any  adverse  action  against  an  employee 
based  upon  his  or  her  employment 
eligibility  status  while  SSA  or  the 
Service  is  processing  a  verification 
request,  unless  the  employer  obtains 
knowledge  that  the  employee  is 
unauthorized; 

(5)  the  employer  agrees  to  provide 
access  to  its  employment  records  to  the 
Service  and  SSA,  and  its  agents  or 


designees  for  the  purpose  of  pilot 
evaluation;  and 

(6)  the  employer  agrees  that  the 
information  provided  to  it  through  the 
confirmation  system  will  be  \ued  to 
supplement  and  confirm  the  Form  1—9 
verification  of  identity  and  work 
authorization  of  newly  hired  employees, 
and  not  for  any  other  purpose. 

Violation  of  these  conditions  will  be 
grounds  for  immediate  termination  of 
the  employer's  participation  in  the  pilot, 
and  for  appropriate  legal  action.  In 
particular,  information  received  by  the 
Service  or  SSA  in  the  course  of  the  pilot 
indicating  that  the  employer  has 
engaged  in  unlawful  immigration- 
related  employment  practices  will  be 
referred  to  the  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices  within  the  Civil 
Rights  Division  of  the  Department  of 
Justice. 

Except  as  otherwise  specifically 
designated  by  IIRIRA,  all  legal 
obligations  pertaining  to  employment 
verification  and  to  the  obtaining  and  use 
of  SSA  or  other  Federal  Government 
information,  including  anti- 
discrimination protections,  will 
continue  to  apply  to  pilot  program 
participants.  Section  403(d)  of  IIRIRA 
states  that  no  person  or  entity 
participating  in  a  pilot  program  shall  be 
civilly  or  criminally  liable  under  any 
law  for  any  action  taken  in  good  faith 
reliance  on  information  provided 
through  the  confirmation  system. 

Under  section  402(b)  of  IIRIRA,  an 
employer  participating  in  any  of  the 
three  pilot  programs  obtains  the  benefit 
of  a  rebuttable  presumption  that  it  has 
not  violated  section  274A(lMA)  of  the 
Act — which  provides  civil  penalties  for 
knowingly  employing  an  unauthorized 
alien — with  respect  to  the  hiring  of  any 
individual  if  it  obtains  confirmation  of 
the  identity  and  employment  eligibility 
of  the  individual  in  compliance  with  the 
terms  and  conditions  of  the  pilot 
program. 

D.  Unfair  ImmigraUon-Related 
Employment  Practices 

An  employer  participating  in  any  of 
the  pilots  agrees  not  to  discriminate 
unlawfully  against  any  individual  in 
hiring,  firing,  or  recruitment  practices 
because  of  his  or  her  national  origin  or, 
in  the  case  of  a  protected  individual,  as 
defined  in  section  274B(a)(3)  of  the  Act, 
because  of  his  or  her  citizenship  status. 
Such  illegal  practices  can  include 
discharging  or  refusing  to  hire  eligible 
employees  because  of  their  foreign 
appearance  or  language.  An  employer 
also  violates  the  anti-discrimination 
provision  if  it  requests  more  or  different 
documents  than  are  required  under 
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section  274B  of  the  Act,  or  refuses  to 
honor  documents  that  on  their  face 
reasonably  appear  to  be  genuine,  if  done 
with  the  purpose  or  with  the  intent  of 
discriminating  against  an  individual 
because  of  his  or  her  citizenship  or 
national  origin.  Violation  of  the  unfair 
immigration-related  practices  provisions 
of  the  Act  could  subject  an  employer  to 
civil  penalties  pursuant  to  section  274B 
of  the  Act. 

E.  Evaluation  of  Pilot  Programs 

Section  405  of  IIRIRA  requires  that 
the  Service  report  to  Congress  on  the 
Basic  Pilot,  the  Citizen  Attestation  Pilot, 
and  the  Machine-Readable  Pilot 
programs  and  make  recommendations 
on  whether  they  should  be  continued  or 
modified.  To  assist  in  evaluating  the 
pilots  and  developing  these  reports,  the 
Service  or  auditors  contracted  by  the 
Service  may  contact  participating 
employers  to  review  work  records 
created  during  the  pilot(s).  and  to  solicit 
their  views  and  the  views  of  their 
employees  concerning  these  pilot 
programs. 

F.  Equipment  Requirements 

The  Service  and  SSA  will  provide  the 
verification  services  contemplated  by 
the  employment  verification  pilot 
programs  at  no  cost  to  employers,  but 
employers  will  be  responsible  for 
providing  the  equipment  needed  to 
make  inquiries.  Equipment  needed  for 
participation  in  the  Basic  Pilot  and  the 
Machine-Readable  Document  Pilot 
includes  a  personal  computer  with  a 
modem,  and  a  touch-tone  telephone 
(and  modem,  if  the  same  device)  on  a 
phone  line  which  results  in  only  one 
phone  number  being  recognized  as  the 
originating  phone  number,  regardless  of 
whether  it  is  controlled  through  a 
switch,  private  branch  exchange,  or 
direct  outward  dialing — this  line  should 
be  an  analog  voice  grade  line. 
Equipment  required  for  the  Citizen 
Attestation  Pilot  is  a  personal  computer 
and  a  modem.  For  the  Machine- 
Readable  Document  Pilot,  a  machine  to 
read  the  machine-readable  documents 
will  be  necessary  in  addition  to  the 
Basic  Pilot  equipment.  No  decision  has 
been  made  yet  as  to  exactly  what 
machine  will  be  used  for  the  Machine- 
Readable  Document  Pilot,  or  as  to 
whether  employers  will  be  responsible 
for  providing  it.  The  requirements  for 
the  Machine-Readable  Document  Pilot 
will  be  defined  in  a  separate 
Memorandum  of  Understanding  (MOU) 
between  the  Service,  SSA.  and  the 
participating  employer. 


IV.  Basic  Pilot 

The  Basic  Pilot  requires  participating 
employers  to  verify  employment 
authorization  for  all  new  employees, 
regardless  of  citizenship.  The  URIA 
mandates  that  the  Basic  Pilot  be  offered 
to  employers  in  at  least  five  of  the  seven 
states  with  the  highest  estimated 
population  of  aliens  who  are  not 
lawfully  present  in  the  United  States. 
The  Service  has  estimated  the 
population  of  aliens  who  are  not 
lawfully  present  in  the  United  States  to 
be  highest  in  the  states  of  California. 
Texas,  New  York,  Florida,  and  Illinois, 
and  is  soliciting  elections  to  participate 
from  employers  in  those  five  states. 

A.  Changes  to  Form  1-9  Procedures  for 
the  Basic  Pilot 

Unlike  Service  employment 
verification  pilots  to  date,  the  Basic 
Pilot  involves  changes  to  Form  1-9 
employment  verification  procedures. 
Except  as  specifically  provided, 
however,  all  employment  eligibility 
verification  requirements  generally 
applicable  to  employers  apply  equally 
to  pilot  participants.  The  only  specific 
change  to  document  examination 
procedures  for  employers  participating 
in  the  Basic  Pilot  will  be  that  "List  B" 
identity  documents  without  a 
photograph  will  not  be  acceptable,  for 
the  following  reasons: 

(1)  Documents  referred  to  in  section 
274A(b)(l}{B)(ii)  of  the  Act  must  be 
designated  by  the  Service  as  suitable  for 
the  purpose  of  identification  in  a  pilot 
program.  The  documents  referred  to  by 
this  statutory  citation  include  all  Form 
1-9  "List  A"  dociunents  acceptable  for 
both  identity  and  employment 
eligibility  under  8  CFR  274a.2(b)(l)(A). 
except  for  the  U.S.  Passport  (expired  or 
unexpired).  The  Service  hereby 
designates  all  Form  1-9  "List  A" 
documents,  identified  by  current 
Service  regulations,  as  suitable  for  the 
purpose  of  identification  in  a  pilot 
program.  The  U.S.  Passport  (expired  or 
unexpired)  is  also  suitable  for  the 
purpose  of  identification  in  a  pilot 
program  as  a  statutory  Form  1-9  "List 
A"  document,  without  the  need  for 
specific  designation  by  the  Service.  As 
a  result  of  this  designation  of  suitable 
documents,  employment  verification 
procedures  involving  "List  A" 
documents,  showing  both  identity  and 
employment  eligibility,  will  remain 
unchanged  for  participants  in  the  Basic 
Pilot,  and  for  participants  in  the  Qtizen 
Attestation  and  Machine-Readable 
Document  pilots,  to  the  extent  that  those 
pilots  adopt  Basic  Pilot  procedures; 

(2)  The  IIRIRA  requires  that  a 
document  referred  to  in  section 
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274A(b)(l)(D)  of  the  Act  contain  a 
photograph  of  the  individual.  This 
statutory  citation  refers  to  Form  1-9 
"List  B"  documents  that  establish 
identity  only  under  8  CFR 
274a.2(b)(l)(B).  "Ust  B"  documents  do 
not  necessarily  include  photographs. 
However,  only  "List  B"  documents  with 
photographs  may  be  accepted  for 
purposes  of  identity  verification  by 
employers  participating  in  the  Basic 
Pilot,  or  in  the  Citizens  Attestation  or 
Machine-Readable  Document  pilots,  to 
the  extent  that  those  two  pilots  adopt 
Basic  Pilot  procedures.  The  Service  does 
not  anticipate  issuing  a  new  version  of 
the  Form  1-9  specifically  for 
employment  verification  pilot 
participants; 

(3)  The  IIRIRA  states  that  the 
employer  has  complied  with  the 
employment  eligibility  verification 
requirements  of  section  274A(b)(l)  of 
the  Act  with  respect  to  examination  of 
a  document  if  the  document  reasonably 
appears  on  its  face  to  be  genuine  and  to 
pertain  to  the  individual  whose  identity 
and  woik  eligibility  is  being  confirmed. 
This  provision  does  not  alter,  for  pilot 
program  purposes,  the  standards  for 
document  examination  applicable  to  all 
U.S.  employers  under  sections 
274A(b)(l)  and  274B{a)(6)  of  the  Act; 
and 

(4)  The  IIRIRA  provides  that  if  the 
Service  finds  that  a  pilot  program  would 
reliably  determine,  with  respect  to  an 
individual,  whether  the  person  with  the 
identify  claimed  by  the  individual  is 
authorized  to  work  in  the  United  States, 
and  whether  the  individual  is  claiming 
the  identity  of  another  person,  it  may 
waive  the  requirement  that  a  Form  1-9 
"List  C"  employment  eligibility 
document  also  be  presented  if  the 
employee  presents  a  List  B  identity 
document  rather  than  a  "List  A" 
identity  and  employment  eligibility 
document.  The  pilot  programs  are 
designed  to  make  reliable 
determinations  of  work  eligibility,  and 
the  Service  will  consideras  they 
proceed  whether  waiving  the  "List  C" 
requirement  is  appropriate.  Any  such 
determination  prior  to  implementation 
of  the  pilot  programs,  however,  would 
be  premature. 

B.  Basic  Pilot  Verification  Procedures 

The  Basic  Pilot  involves  separate 
verification  checks  (if  necessary)  of  the 
SSA  and  Service  databases,  using 
automated  systems  to  verify  Social 
Security  account  numbers  (SSNs)  and 
alien  registration  numbers.  The 
verification  procedures  will  be  initiated 
after  the  employee  has  been  hired  and 
the  Form  1-9  completed.  Employers 
must  verify  all  newly  hired  employees 
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without  exception,  and  must  make 
verification  inquiries  within  3  days  of 
the  hiring  (unless  the  automated  system 
to  be  queried  is  temporarily  unavailable, 
in  which  case  the  time  period  is 
extended  to  accommodate  employers 
attempting,  in  good  fiaith,  to  make 
inquiries  during  the  period  of 
unavailability). 

In  all  cases,  the  verification  inquiry 
will  go  first  to  SSA.  If  necessary,  the 
SSA  response  will  instruct  employers  to 
use  the  Service's  automated  verification 
procedures.  The  automated  verification 
procedures  are  designed  to  verify  the 
employee's  work  eligibility  within  3 
work  days  of  the  initial  call  to  SSA.  If 
the  automated  procedures  do  not  result 
in  verification,  a  "tentative 
nonconfirmation"  will  result.  In  that 
case,  the  employer  will  inquire  of  the 
employee  whether  he  or  she  wishes  to 
contest  the  tentative  nonconfirmation.  If 
so,  the  employee  will  be  referred  to 
secondary  verification,  which  will 
require  him  or  her  to  contact  or  visit  an 
SSA  or  Service  office,  as  appropriate, 
within  8  Federal  Government  work  days 
of  being  notified  by  the  employer  of  the 
tentative  nonconfinnatioa. 

A  tentative  nonconfirmation  received 
from  either  SSA  or  the  Service  does  not 
mean  that  the  employee  is  not 
authorized  to  work,  and  employers  may 
not  interpret  it  as  such.  There  are  many 
reasons  why  a  work-authorized 
individual  may  be  the  subject  of  a 
tentative  nonconfirmation,  including 
mistakes  on  the  Form  1-9  by  either  the 
employer  or  the  employee,  inaccurate 
data  entry  by  the  employer,  legal  change 
of  the  employee's  name,  or  erroneous, 
incomplete,  or  outdated  Government 
records.  Although  it  does  not  mean  that 
the  employee  is  not  work-authorized,  a 
tentative  nonconfirmation  means  that  a 
work-authorized  employee  must, 
without  fail,  take  advantage  of  his  or  her 
secondary  verification  opportunity  to 
correct  the  situation  if  he  or  she  wishes 
to  continue  employment. 

SSA  Verification — the  Automated 
System 

After  completing  the  Form  1-9.  the 
employer  will  access  the  SSA  database 
using  a  touch-tone  telephone  to  input 
the  employee's  name,  SSN,  and  date  of 
birth,  as  recorded  on  the  Form  1-9.  If  the 
data  input  by  the  employer  matches  the 
SSA  database  and  shows  the  employee 
to  be  work-authorized,  the  employer 
will  receive  a  confirmation  of 
employment  eligibility.  If  the 
information  does  not  match  SSA 
records,  or  if  the  employment  eligibility 
of  the  employee  is  not  confirmed,  the 
employer  will  receive  further 
instructions.  In  some  cases,  the 


employer  will  be  instructed  to  initiate 
the  Service  verification  procedures.  In 
other  cases,  the  SSA  response  shall 
constitute  a  tentative  nonconfirmation. 
The  employer  will  record  appropriate 
transaction  codes  received  from  SSA  on 
a  verification  transaction  record  form. 
Social  Security  personal  earnings 
account  information  will  not  be 
accessible  to  the  employer  through  the 
SSA  verification  process. 

a.  SSA  Secondary  Verification 

If  the  employer  receives  a  tentative 
nonconfirmation  of  an  employee  from 
SSA,  the  employer  must  notify  the 
employee  and  determine  whether  or  not 
the  employee  will  contest  the  tentative 
nonconfirmation.  If  the  employee  does 
not  contest  the  tentative 
nonconfirmation,  it  will  be  considered  a 
final  nonconfirmation.  If  the  employee 
contests  the  tentative  nonconfirmation, 
he  or  she  must  visit  an  SSA  field  office 
within  8  Federal  Government  work  days 
to  resolve  any  discrepancy  in  SSA 
records,  including  updating  the 
database  if  appropriate.  The  SSA- and 
the  Service  have  10  Federal  Government 
work  days  within  which  to  respond  to 
contested  tentative  nonconfirmation 
cases.  EKiring  this  period,  the  employer 
may  not  terminate  or  take  adverse 
against  the  employee- based  upon  his  or 
her  employment  eligibility  status.  At  the 
expiration  of  the  8-day  period,  the 
employer  will  make  another  telephone 
inquiry  of  the  SSA  database,  which  will 
result  in  confirmation,  a  second  and 
final  nonconfirmation,  or  additional 
verification  instructions. 

2.  Service  Verification — Ae  Automated 
System 

The  Service's  automated  verification 
will  take  place  only  as  may  be  directed 
by  the  SSA  verification  response. 
Participating  employers  access  the 
Service  database  using  personal 
computers  with  a  modem.  To  conduct 
an  initial  query  of  the  Service  database, 
the  employer  keys  in  certain 
information  from  the  employee's  Form 
1-9.  The  Service  database  will  respond 
within  seconds  either  by  confirming 
work  authorization,  or  by  requiring 
more  information  relating  to  Form  1-9 
employment  eligibility  documentation 
in  order  to  permit  the  Service  to 
conduct  further  searches  of  its  records. 
The  result  of  the  further  searches  will  be 
available  through  the  automated  system 
within  3  Federal  Government  work 
days.  If  the  Service  is  unable  to  confinn 
work  authorization  based  upon  the 
automated  process,  a  tentative 
nonconfirnntion  results. 


a.  Service  Secondary  Verification 

An  employee  who  is  the  subject  of  a 
tentative  nonconfirmation  after 
completion  of  an  automated  Service 
verification  check  is  provided  a 
secondary  verification  opportunity  to 
verify  his  or  her  employment  status.  In 
these  cases,  the  employer  must  notify 
the  employee  of  the  tentative 
nonconfirmation  and  determine 
whether  or  not  he  or  she  will  contest  the 
tentative  nonconfirmation.  If  the 
employee  does  not  contest  the  tentative 
nonconfirmation,  it  will  be  considered  a 
final  nonconfirmation.  If  the  employee 
contests  the  tentative  nonconfirmation. 
he  or  she  must  contact  the  Service 
within  fl  Federal  Goverimrent  work  days 
for  resolution  of  his  or  her  case.  The 
employer  will  instruct  the  employee  to 
call  a  Service  toll-free  telephone  number 
or  visit » local  Service  office  within  that 
time  period.  The  SSA  and  the  Service 
have  10  Federal  Government  work  days 
within  which  to  respond  to  contested 
tentative  nonconfvrmation  cases.  Ehirin^ 
this  period,  the  employer  may  not 
terminate  or  take  adverse  action  against 
the  employee  based  upon  his  or  her 
employmmt  eligibility  status,  unless  the 
Service  determines,  within  that  time... 
that  the  employee  is  not  work- 
authorized. 

Within  or  at  the  conclusion  of  the  10- 
day  period  for  secondary  verification,  an 
employer  will  receive  one  of  the 
following  messages  via  the  electronic 
confirmation  system  concerning  the  . 
employes's  work  eligibility:  (1)  if  the 
employee  contacts  the  Service  and 
verifies  his  or  her  employment 
eligibility,  the  employer  will  receive  an 
"employment-authorized"  confirmation; 
(2)  if  the  employee  contacts  the  Service 
but  the  Service  determines  that  the 
employee  is  not  work-authorized,  the 
employer  will  receive  an 
"unauthorized"  response  (final 
nonconfirmation);  (3)  if  the  emplojrae 
does  not  contact  the  Service  to  resolve 
his  or  her  case,  the  employer  will 
receive  a  "no  show"  response,  which 
shall  also  constitute  a  final 
nonconfirmation  for  porposes  of  the 
pilot;  or  (4)  if  in  sone  cases  the  Service 
needs  more  than  10  work  days  to 
resolve  a  case,  the  employer  will  receive 
a  "case  in  continuance"  response,  and 
the  employee  should  continae  to  work 
until  a  definitive  answer  is  received 
from  the  Service.  If  necessary,  based  on 
the  secondary  verification  contact,  the 
Service  database  will  be  updated.  The 
employer  will  record  appropriate 
verification  codes  received  from  the 
Service,  either  by  printing  the 
verification  screen  and  attaching  it  to 
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the  Form  1-9,  or  recording  the 
verification  code  on  the  Form  1-9. 

3.  Consequences  of  Final 
Nonconfirmation 

An  employer  receiving  a  final 
nonconfirmation  from  SSA  or  the 
Service  with  regard  to  an  employee  may 
terminate  the  employee,  and  shall  not 
be  civilly  or  criminally  liable  under  any 
law  for  the  termination,  as  long  as  the 
action  was  taken  in  good  faith  reliance 
on  information  provided  through  the 
confirmation  system.  If  the  employer 
does  not  terminate  an  employee  after 
final  nonconfirmation,  the  employer 
must  notify  the  Service.  If  the  employer 
fails  to  notify  the  Service  of  xxjntinued 
employment  after  receiving  final 
nonconfirmation,  the  foilure  is  deemed 
a  violation  of  section  274A(a)(l)(B)  of 
the  Act  for  failure  to  comply  with 
proper  hiring  procedures,  and  the 
employer  may  be  assessed  a  civil 
monetary  penalfy  of  between  $500  and 
Si. 000.  An  employer  continuing  to 
employ  an  individual  after  receiving  a 
final  nonconfirmation  also  could  be 
subject  to  legal  penalties  under  section 
274A(a)(l)  of  the  Act.  Section 
403(a)(4)(C)(iii)  of  IIRIRA  establishes  a 
rebuttable  presumption  that  an 
employer  who  continues  to  employ  an 
individual  after  receiving  final 
nonconfirmation  has  knowingly 
employed  an  unauthorized  alien. 

V.  The  Citizen  Attestation  Pilot 

The  Citizen  Attestation  Pilot  provides 
diffiarent  verification  procedures 
depending  on  whether  or  not  the 
employee  attesU  on  the  Form  1-9  that  he 
or  she  is  a  U.S.  citizen  or  national. 
Except  as  specified  in  section  403(b)  of 
IIRIRA,  the  Citizen  Attestation  Pilot  is 
the  same  as  the  Basic  Pilot.  The  Citizen 
Attestation  Pilot  is  required  to  operate 
in  at  least  five  states,  or,  if  fewer,  all  of 
the  states  in  which  each  driver's  license 
and  identification  card  contains  a 
photograph  of  the  individual,  and 
which  have  been  determined  by  the 
Attorney  General  to  have  sufficient 
application  and  issuance  procedures  to 
make  their  driver's  licenses  and 
identification  cards  resistant  to 
counterfeiting,  tampering,  and 
fraudulent  use. 

Section  656(b)  of  IIRIRA  directed  the 
Department  of  Transportation  (DOT)  to 
promulgate  regulations  regarding 
issuance  procedures  for  state-issued 
driver's  licenses  and  identification 
cards,  and  the  acceptable  secure  format 
for  such  licenses  and  cards.  As  the 
Citizen  Attestation  Pilot  progresses,  and 
once  the  DOT  regulations  are 
promulgated,  the  Service  will  make 
further  determinations  based  on  those 


regulations  whether  actual  or 
prospective  Citizen  Attestation  Pilot 
states  meet  DOT  requirements.  At 
present,  the  Service  has  not  made  any 
determination  that  any  state's 
procedures  are  inadequate  for 
participation  in  the  pilot.  In  order  to 
implement  IIRIRA 's  directive  to  begin 
the  Citizen  Attestation  Pilot,  and  to  give 
as  many  employers  as  possible  the 
opportunity  to  express  interest  in 
participating  in  a  pilot,  the  Service  is 
soliciting  elections  for  the  Citizen 
Attestation  Pilot  from  employers  in  all 
states.  Based  on  further  determinations 
as  to  licensing  procedures  in  states  with 
sufficient  employer  interest,  the  Service 
will  decide  which  states  will  be  the 
initial  sites  for  the  Citizen  AttesUtion 
Pilot. 

A.  Changes  to  Form  1-9  Procedures  for 
the  Citizen  Attestation  Pilot 

As  in  the  Basic  Pilot,  the  Service 
designates  all  Form  1-9  "List  A" 
docimients  identified  by  current  Service 
regulations  at  8  CFR  274a(2)(b)(l)(A)  as 
suitable  for  purposes  of  identification  of 
employees  (regardless  of  citizenship)  for 
the  Citizen  Attestation  Pilot.  Also,  only 
"List  B"  identity  doctiments  with 
photographs  may  be  accepted  from  any 
employee  by  employers  participating  in 
the  Citizen  Attestation  Pilot.  In  all  other 
respects,  the  Form  1-9  prtx:edures  for 
employees  who  do  not  attest  on  the 
Form  1-9  that  they  are  U.S.  citizens  or 
nationals  are  the  same  as  those 
applicable  to  all  U.S.  employers  under 
section  2  74 A  of  the  Act. 

The  Form  1-9  procedures  applicable 
to  employers  participating  in  the  Qtizen 
Attestation  Pilot  in  the  case  of 
employees  attesting  to  U.S.  citizenship 
or  nationality  in  section  1  of  the  Form 
1-9  are.  however,  quite  different.  The 
only  "List  A"  document  that  an 
employer  may  accept  from  such  an 
employee  is  a  U.S.  passport  (expired  or 
unexpired).  If  the  U.S.  citizen  or 
national  employee  presents  a  "List  B" 
identity  document,  it  must  contain  a 
photograph.  United  States  citizen  or 
national  employees  are  not  required  to 
present  a  social  security  card  or  odier 
"List  C"  document  evidencing 
emplojrment  authorization  in  addition 
to  a  "List  B"  identity  document  with 
photograph. 

1.  Waiver  of  Document  Presentation 
Requirement 

For  a  subset  of  employers  within  the 
Citizen  Attestation  Pilot  (fewer  than 
1,000  employers  to  be  selected  at  the 
discretion  of  the  Service),  employees 
who  attest  to  U.S.  citizenship  or 
nationality  on  the  Form  1-9  do  not  have 
to  produce  any  documentation  at  all.  In 


those  cases,  only  section  1  of  the  Form 
1-9  will  be  completed.  Normal  retention 
and  inspection  requirements  will 
continue  to  apply  to  such  Forms  1-9,  as 
they  do  to  all  Forms  1-9  completed  by 
participants  in  any  pilot  program. 

B.  Citizen  Attestation  Pilot  Automated  ~ 
Verification  Procedures 

In  the  case  of  employees  attesting  to 
U.S.  citizenship  or  nationality  on  the 
Form  1-9  as  described  above,  no  further 
verification  will  take  place.  For  alien 
employees,  the  process  will  be  identical 
to  the  "Service  Verification"  procedures 
described  for  the  Basic  Pilot.  The 
Citizen  Attestation  Pilot  will  not  use 
SSA  verification  procedures. 

VI.  The  MMJdne-Readable  Document 
Pilot  ^' 

The  Machine-Readable  Document 
Pilot  is  identical  to  the  Basic  Pilot  in  all 
respects,  and  the  above  discussion  of 
the  Basic  Pilot  applies  to  it  in  full, 
except  for  the  geographic  scope  of  the 
pilot  and  for  one  additional  feature.  If 
an  employee  subject  to  employment 
eligibility  verification  presents  a  driver's 
license  or  identification  card  containing 
a  machine-readable  SSN  issued  by  the 
state  in  which  the  pilot  program  is  being 
conducted,  the  employer  will  make  an 
inquiry  to  SSA  through  the  confirmation 
system  by  using  the  machine-readable 
feature.  Integrating  the  machine- 
readable  feature  with  the  SSA  database 
presents  particular  technical  challenges. 
As  a  result,  employers  electing  to 
participate  in  the  Machine-Readable 
Document  Pilot,  and  selected  for 
participation  in  it.  may  be  offered  the 
otherwise  identical  Basic  Pilot  before 
the  machine-readable  feature  is 
available,  with  later  phase-in  of  that 
feature. 

Hie  Machine-Readabfe  Document 
Pilot  is  required  to  operate  in  at  least 
five  states  or,  if  fewer,  all  of  the  states 
that  include  a  machine-readable  SSN  on 
their  driver's  licenses  and  identification 
cards.  The  Service  has  determined  for 
the  purposes  of  the  Machine- Readable 
Document  Pilot  that  the  state  of  Iowa 
includes  machine-readable  SSNs  on 
some  or  all  of  Its  driver's  licenses  and 
identification  cards.  Employers  in  that 
state  nuy  elect  to  participate  in  this 
pilot. 

Vn.  Qigibility  for  Participation  in  the 
Pilot  Programs 

A.  General  Criteria 

Subject  to  the  sjjecific  limitations  for 
each  pilot,  and  to  the  constraints  of 
available  resources,  any  person  or  entity 
that  conducts  any  hiring,  or  any 
recruiting  or  referral  for  a  fee  subject  to 
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section  274A(aMlMBHii)  of  the  Act.  in  a 
state  in  which  a  pilot  program  will 
operate,  may  elect  to  participate  in  the 
pilot.  In  other  words,  any  employer  or 
other  entity  subiect  to  the  employment 
eligibility  verification  requirements  of 
section  274(a)(1)  of  the  Act  is  eligible. 
"State"  includes  the  District  of 
Columbia.  Puerto  Rico.  Guam,  and  the 
Virgin  Islands  of  the  United  States  in 
addition  to  the  50  states.  All 
participants  must  be  willing  to  sign  and 
comply  with  the  MOU  for  their 
respective  pilot,  which  will  contain 
more  specific  terms  and  conditions  of 
the  pilot.  The  participation  of  any 
employer  in  any  pilot  may  be 
terminated  by  the  Service  because  the 
employer  has  substantially  failed  to 
comply  with  its  obligation  under  the 
pilot  program. 

Employers  electing  to  participate  in  a 
pilot  program  may  request  that  their 
election  apply  to  all  their  hiring  in  each 
of  the  states  in  which  the  pilot  will  take 
place,  or  that  it  be  limited  to  its  hiring 
in  one  or  more  applicable  states,  or  to 
one  or  more  places  of  hiring  within  a 
state.  The  Service  will  endeavor  to 
honor  employers'  preferences  to  the 
extent  available  resources  and  pilot 
availability  permits.  Nhilti-site 
employers  may  elect  more  than  one 
pilot  if  they  hire  employees  in  at  least 
one  location  within  the  geographic  area 
covered  by  each  pilot  elected.  However, 
each  hiring  location  may  only 
participate  in  one  pilot,  any  preference 
may  be  given  to  employers  not 
otherwise  able  to  participate  in  a  pilot 
over  those  who  wish  to  participate  in 
more  than  one  pilot 

Section  402  of  IIRIRA  permits  the 
Service  to  provide  for  employers' 
elections  to  extend  to  states  to  which 
the  pilot  programs  are  not  operating,  but 
in  which  the  employer  hires.  The 
Service  will  determine  when  it  is 
feasible  to  provide  for  such  extensions 
outside  pilot  states  based  on  employer 
demand  and  available  resources. 

1.  Basic  Pilot  Eligibility 

Employers  in  California.  Texas.  New 
York.  Florida,  and  Illinois  may  elect  to 


particifwte  in  the  Basic  Pilot.  The 
Service  has  estimated  that  these  states 
have  the  highest  population  of  aliens 
who  are  not  lawfully  present  in  the 
United  States.  At  present,  the  SSA 
verification  system  can  service  no  more 
than  approximately  2,000  employers.  As 
a  result,  initial  demand  for  the  Basic 
Pilot  may  substantially  exceed 
availability. 

2.  Citizen  Attestation  Pilot  Eligibility 

Employers  in  ail  states  (including  the 
District  of  Columbia,  Puerto  Rico. 
Guam,  and  the  Virgin  Islands  of  the 
United  States)  may  elect  to  participate 
in  the  Citizen  Attestation  Pilot,  but  the 
Service  reserves  the  right  to  limit  the 
pilot  to  certain  states  based  on  the  level 
of  employer  interest  and  on  further 
determinations  as  to  state  licensing 
procedures.  The  Service  may  restrict  the 
number  of  employers  that  may 
participate  in  the  Citizen  Attestation 
Pilot  in  order  to  produce  a 
representative  sample  of  employers  and 
to  reduce  the  potential  impact  of  fraud. 
as  well  as  limitations  based  on  available 
resources  that  may  apply  to  any  or  all 
of  the  pilots.  The  number  of  employers 
participating  in  the  Citizen  Attestation 
Pilot  for  whom  document  presentation 
requirements  are  waived  under  section 
403  (bK4)  of  IIRIRA  may  be  further 
restricted  in  order  to  provide  a 
representative  sample  of  employers,  and 
in  no  event  %vill  exceed  1,000 
employers. 

3.  Machine-Readable  Docimient  Pilot 
Eligibility 

Employers  in  Iowa  may  elect  to 
participate  in  the  Machine-Readable 
Document  PiloL  The  Service  has 
determined  that  Iowa  issues  driver's 
licenses  and  similar  identification 
documents  containing  a  machine- 
readable  SSN.  As  the  Machine-Readable 
Document  Pilot  uses  the  same  SSA 
system  limited  at  present  to  no  more 
than  approximately  2.000  employers  as 
the  Basic  Pilot,  initial  availability  of  this 
pilot  will  also  be  very  limited. 


Vm.  Prelect  Restrictions 

The  Service  may  limit  participation  in 
any  or  all  of  the  three  pilots  by  rejecting 
employers'  elections*,  or  by  limiting 
their  applicability  to  certain  states  or 
places  of  hiring  based  on  its 
determination  that  there  are  insufficient 
resources  available  to  provide 
appropriate  services  under  the  pilot 
program  to  the  employer.  The  lifespan 
of  each  pilot  program  is  limited  to  4 
years,  beginning  on  the  first  day  the 
pilot  is  in  effect. 

IX.  Request  for  Comments 

Section  402(d)  of  IIRIRA  mandates 
consultation  with  representatives  of 
employers  (and  recruiters  and  referrers) 
in  the  development  and  implementation 
of  the  pilot  programs.  The  details  of 
these  pilot  programs  are  still  being 
develo{>ed.  and  are  subject  to  refinement 
and  modification  in  the  course  of 
implementation.  The  Service 
encourages  all  interested  parties, 
including  but  not  limited  to 
representatives  of  employers  (and 
recruiters  and  referrers).  to  participate 
in  this  process  by  providing  written 
comments  to  the  Service  in  response  to 
this  notice  regarding  any  aspect  of  the 
mURA-mandated  employment 
eligibility  confirmation  pilot  programs. 
Comments  should  be  mailed  to  the 
Immigration  and  Naturalization  Service. 
425  I  Street.  NW..  ULUCO— 4th  Floor. 
Washington,  DC  20536,  Attention: 
SAVE  Program,  Pilot  Comments. 

X.  OMB  Reporting  Burden 

The  information  collection 
requirement  (Form  1-876)  has  been 
approved  by  the  Office  of  Management 
and  Budget  provisions  of  the  Paperworii 
Reduction  Act.  The  OMB  control 
number  for  this  information  collection 
is  1115-0217. 

Dated:  September  9, 1997. 
Doria  Meiaaner, 

Commissioner,  Immigration  and 
Naturaliiation  Service. 

Note:  The  Form  1-679  is  provided  u  an 
attachment  to  this  notice  can  be  reproduced. 
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OMB  NO.  1115-0217  Expires  11/30/97 

Election  Form  To  Participate  in  Employment 
""phility  Confirmation  Pilot  ~ 


Which  pilot  pr<^ram(8)  do  you  elect? 

A.     D  The  Basic  Pilot 

Ybumay  elect  the  Basic  Pilot  only  if  you  are  located  in  California,  Texas,  New  York,  Florida,  and 


B.     D  The  Citizen  Attestation  Pilot 

uSElf/n^ti!!  n  c'!****  (including  the  District ''of  Columbia,  Puerto  Rico.  Guam,  and  the  Vinrin 

S.  Hah?  rl  ?  ^;^i'  "7  ""^^  *°  participate  in  the  Citizen  Attestation  PUot,  but  the  WS  r«c^« 

^L^l  ^?  ^'^  ?^  P'^V  "^^"^^^  '^^^  ^"^  o«  ^«  1«^«1  of  employer  interest  Ld  on  SS^S 
determinauons  as  to  state  bcensing  procedures.  numcr 


C.     D  The  Machine-Readable  Document  Pilot 

You  may  elect  the  MachJne-ReadaMc  Document  PUot  only  if  you  are  located  in  Iowa. 

Employer  name:       ^ 


Employer  address: 


Coimty  in  which  employer  resides: 


If  you  hire  at  locations  other  than  the  above  address,  please  list  aU  the  location*  von  w»nt  »« 
participate  in  the  pilot(s).  (Attach  additional  sheet(s)  if  neJ^arJ?^  ail  the  locations  you  want  to 


(Please  Note:  The  Service  wiU  determine  when  it  U  feasible  to  provide  for  extensions  outside  Pilot 
states  based  on  available  resources). 

Employer  Identification  Number: 

Standard  Industry  Code  (if  known): 


Person(s)  to  be  contacted  concerning  employment  verification  pilot- ^ 

Telephone  number(s): 

For  the  Basic  Pilot  or  the  Machine-Readable  Document  PUot.  for  each  site  from  which  verification 
will  take  place,  provide  the  site  phone  number: 

Number  of  company  employees: 

Are  you  a  federal  executive  branch  employer?: ' 

Are  you  a  federal  legislative  branch  employer?: 

Sl.Ta^or'SaS'oS'^M^r^.S?  '  ""V"  "'  «>'  '">c»me-  pres«.utio,  requireme..  for  ,o«r 
(Note:  This  question  is  to  be  answered  only  by  employers  electing  the  Qtizen  AttcsUtion  Pilot.) 


Fena  14%  (DMNm) 
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U.  S.  DctwiUiwt  oT  Jwtfc* 
ImmiKTition  «n<l  NMurmlirHion  Scrric* 


OMB  NO   1115-0217  Ejq>ire$  11/3097 

Election  Form  To  Participate  in  Emptoyment 
Eligibility  Confirmation  Pilot  Programs 


INSTRUCTIONS 

PLEASE  READ  ALL  INSTRUCTIONS  CAREFULLY  BEFORE  COMPLETING  THIS  FORM. 


Title  IV  SubtiUe  A  of  the  niefal  Immigration  Reform  and  Immigrant  Responsibility  Act  of  1996.  Pub.  L.  104-208.  110 
Sut  3009  (URIRA)  requirts  the  Immigration  and  NaturaKzation  Service  (INS),  in  cooperaUon  with  the  Social  Secunty 
Administration  (SSA)  to  conduct  three  pilot  programs  of  employment  eligibility  confirmauon:  1)  the  Basic  PiloC;  2)  the 
Citiaen  Attestation  Pilot;  and  3)  the  MacWae- Reliable  Document  Pilot.  Participation  in  the  pilot  programs  is 
voluntary  on  the  part  of  employers,  except  with  regard'to  the  e«cuuve  and  legislative  branches  of  the  federal 
government  and  certain  employers  found  to  be  in  vioUtioo  of  sections  274A  or  274B  of  the  Immigratwn  and  Nationality 
Act  (INA).  in  suics  where  the  pilot(s)  are  being  conducted. 

No  fee  wiU  be  charged  for  participating  in  the  pilots,  but  employers  wiU  be  responsible  for  providing  the  equipmart 
needed  to  make  inquiries.  Equipment  needed  for  participation  in  the  Basic  and  Machine-Readable  Pilou  includes  a 
pcisoaal  computer  with  a  modem,  and  a  touch-tone  telephone  (and  modem,  if  the  same  device)  on  a  telephone  liae 
which  results  in  only  one  ptaooc  number  being  recogni«d  as  the  originating  phone  number,  regardless  of  whether  it  is 
controlled  through  a  switch,  private  branch  OKhmge,  or  direct  outward  dialing  (this  should  be  an  analog  voice  grade 
line)  Equipment  required  for  the  Citiwn  AttesUtion  Pilot  is  a  personal  computer  with  a  modem.  Additional 
equipment  may  be  needed  for  the  Machine-Readable  Document  Piloc  The  INS  may  limit  employer  participation  due  to 
limited  resources.     .^^  ;  -    ^  ■ 

This  document  is  your  election  to  participate  in  employment  verification  pilots  being  conducted  by  the  INS  and  the  SSA. 
Its  purpose  is  to  identify  the  level  of  employer  interest  in  the  three  pilott  in  order  to  assist  the  INS  in  implernenting  the 
pilott  in  the  tatm.  advantageous  way  based  on  available  reaourc«.  Althongh  yM  ««at  cwnptote  aiM«  ret-rn  tkk  etoctkHi 
tanm  if  you  w**  to  be  amaiOtni  tor  parttdpatiMi  ia  a  pUM,  rctarnlac  tte  fona  neither  oMigata  yon  to  participale 
in  any  pilot  nor  nbligatcs  the  INS  In  selact  ywi  tar  partidpatiaa.  Employers  selected  to  participate  m  a  pilot  must 
execute  a  Memorandum  of  Understanding  (MOU)  with  the  INS  and  SSA  (if  applicable),  that  wiU  provide  the  speofic 
tenas  and  conditions  governing  that  pikH. 

tf  you  are  a  U.S.  employer  (or  recruiter  or  referrer  for  a  fee)  who  is  subject  to  the  emptoyment  eligibility  verification 
requirements  of  section  274A  of  the  INA.  and  you  wish  to  be  considered,  please  complete  Form  1-876  (Election  Form) 
and  mail  to  the  U.S.  Immigration  and  Naturalization  Service.  SAVE  Program.  425  I  Street.  NW.  ULUCO.  4th  Floor. 
Washington.  DC  20536.  You  may  also  fax  this  form  to  the  SAVE  Program  at  (202)  514-9981  You  will  be  contacted  by 
an  INS  represenutive  concerning  your  participation  in  an  emptoyment  verification  pitot  program. 

Privacy  Act  Notice.  The  authority  for  collecting  this  -information  is  the  Immigration  and  Nattonality  Act,  as  amended 
by  the  Illegal  Immigratton  Reform  and  Immigrant  Responsibility  Act  of  1996  (URIRA).  Pub.  L.  104  208.  110  Sut.  3009. 
This  informatton  will  be  used  to  identily  the  level  of  employer  interest  in  the  three  Emptoyment  Eligibility  Confirmation 
Pilot  Programs;  the  Basic  Pitot.  the  Citizen  Attesutton  Pltot.  and  the  Machine- Readable  Document  PitoL  These  pitot 
programs  mandated  by  IIRIRA  are  to  test  three  methods  of  providing  an  effecUve.  non-discriminatory  worit  eligibility 
verification  procedure  focusing  on  electronic  verification.  The  information  collected  will  assist  the  ImmigraUon  and 
Naturalization  Service  and  the  Social  Security  Administration  in  implementmg  the  pUots  in  the  most  advantageous  way 
based  on  available  resources. 

Seporting  BnnleB.  We  try  to  creale  ferms  and  instructtons  that  are  accurate,  can  be  easily  understood,  and  which 
impose  the  least  possible  burden  oa  you  to  provida  us  with  informatton.  Often  this  is  difficult  because  some 
immigratton  laws  are  very  complex.  Accordingly.  ;he  reporting  burden  for  thiacoUection  of  information  is  computed  as 
follows:  1)  learning  about  this  form.  60  minutes;  2)  completing  the  focm.  15  minutes;  and  3)  assembling  and  fihag 
(recordkeeping)  the  form.  15  minutes,  for  an  average  of  90  minutes  per  response.  If  you  have  comments  regarding  the 
accuracy  of  this  burden  estimate,  or  suggesttons  for  making  this  form  simpler,  you  can  write  to  the  Immigratton  and 
Naturalization  Service,  425  I  Street.  N.W..  Room  5307,  Washington.  DC.  20536. 


(FR  Doc.  97-24422  Filed  9-12-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  arnl  Health 
Adminlatration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH);  Notice  of  Open  Meeting 

aqency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACnON:  Notice  of  open  meeting. 

summary:  The  Occupational  Safety  and 
Health  Adniinistratian  announces  an 
open  meeting  of  the  National  Advisory 
Committee  on  Occupational  Safety  and 
Health  (NACOSH).  Congress  created 
NACOSH  to  advise  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  on  matters  relating  to 
the  administration  of  the  Occupational 
Safety  and  Health  Act  of  1970. 
DATES:  The  meeting  date  is  Tuesday, 
October  14.  1997,  from  900:  a.m.  to 
about  4:30  p.m.  Submit  comments  and 
requests  for  disability  accommodations 
by  October  6, 1997. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Auditorium  (Rooms  1046-48)  of 
the  Appalachian  Laboratories  of 
Occupational  Safety  and  Health, 
NIOSH,  located  at  1095  Willowdale 
Road  in  Morgantown,  West  Virginia. 
Mail  comments  to  Joanne  Goodell, 
OSHA,  N-3641,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tour  Registration  and  Disability 
Accommodations:  Rebecca  Talerico, 
304-285-5836:  e-mail  rjg30cdc.gov;  fax 
304-285-5717. 

Other  Information:  Joanne  Goodell, 
202-219-8021  xl07;  e-mail 
igoodellOdol.gov;  fax  202-219-4383. 

SUPPt£MB(TARY  INFORMATION: 

Meeting  Agenda 

Agenda  items  will  include:  a  brief 
overview  of  current  activities  at  OSHA 
and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  an  update  on  OSHA's 
Cooperative  Compliance  Programs 
(CCP)  and  11(c)  Program,  a  discussion  of 
0SHA/N10SH  collaboration,  a  report 
from  the  NACXDSH  Ergonomics 
workgroup,  and  a  tour  of  the  fecility. 

Public  Participation 

Those  wishing  to  tour  the  new 
laboratory  should  register  with  NIOSH 
through  Rebecca  Talerico  at  the  number 
above.  Also  contact  Ms.  Talerico  for 
special  disability  accommodations. 

Interested  persons  may  send  written 
comments,  views,  statements  or  data  for 
consideration  by  NACOSH.  preferably 


vidth  20  copies,  to  Joanne  Goodell  at  the^ 
address  above.  An  ofRcial  record  of  the  * 
meeting  will  be  available  for  public 
inspection  in  the  OSHA  Technical  Data 
Center  (TDC)  located  in  Room  N2625  of 
the  Department  of  Labor  Building  (202- 
219-7500). 

(Authority:  5  U.S.C.  App.  10(aK2)  and  29 
CFR  1912a.7) 

Signed  at  Washington.  D.C.  this  9th  day  of 
September,  1997. 
Greg  Watchman. 

Acting  Assistant  Secretary  of  Labor  for 

Occupational  Safety  and  Health. 

[FR  Doc.  97-24400  Filed  9-12-97;  8:45  am] 

BHJJNG  COOC  4»t»-M-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Notice  of  Publication 

summary:  Federal  Telecommunications 
Recommendation  (FTR)  1070-1997. 
"Detail  Specification  for  62.5-^m  Core 
Diameter/125-)im  Cladding  Diameter 
Class  la  Multimode,  Graded  Index 
Optical  Waveguide  Fibers"  was 
approved  for  publication  on  September 
2,  1997.  This  recommendation  defines 
the  optical,  geometrical,  environmental, 
and  mechanical  specifications  for  glass 
multimode  optical  waveguide  fibers. 
This  recommendation  is  based  on  ANSI/ 
EIA/nA-492AAAA-1989  (FTPS  PUB 
159). 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Dennis  Bodson  at  telephone 
(703)  607-6200  or  write  to  the  National 
Commimications  System,  Attn:  N6.  701 
South  Court  House  Road,  Arlington  VA 
22204-2198. 
Dennis  Bodson, 

Chief,  Technology  and  Standards  Division. 
(FR  Doc  97-24298  Filed  9-12-97;  8:45  am) 

MUJNQ  COOC  900S-SS-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TME  AND  DATE:  10:00  a.m..  Wednesday, 

September  17, 1997. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  from  Credit  Union  to 
Convert  to  a  Federally  Chartered 
Community  Credit  Union. 

2.  Request  from  a  Proposed  Federal 
Credit  Union  for  a  Low-Income 
Community  Charter. 


3.  Requests  from  Federal  Credit 
Unions  to  Convert  to  a  Community 
charter. 

4.  Request  from  a  Savings  and  Loan 
Association  Converting  to  a  Proposed 
Credit  Union  for  Federal  Share 
Insurance. 

5.  Proposed  Amendments  to 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  94-1,  Chartering 
Manual. 

6.  Proposed  Rule:  Amendments  to 
Section  725.19,  NCUA's  Rules  and 
Regulations,  Central  Liquidity  Facility 
Collateral  Requirements. 

7.  Proposea  Notice  to  Withdraw 
Certain  Outdated  Interpretive  Rulings 
and  Policy  Statements  (IRPS). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  \he  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  97-24475  Filed  9-11-97;  9:3S  am) 

BHJMQ  COOC  TSK-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-2eq 

Northern  States  Power  Company 
(Monticeilo  Nuclear  Generating  Plant); 
Exemption 


Northern  States  Power  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-22  which 
authorizes  operation  of  the  Monticeilo 
Nuclear  Generating  Plant.  The 
Monticeilo  facility  is  a  boiling-water 
reactor  located  at  the  licensee's  site  in 
Wright  County,  Miimesota.  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules. 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  efiiect. 

n. 

Pursuant  to  10  CFR  50.12(a),  "Spedfic 
exemptions,"  the  Commission  may 
grant  exemptions  from  the  requirements 
of  the  regulations  of  this  part  (1)  which 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  special  circumstances  are 
present. 

Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  Appendix  E  to 
10  CFR  Part  50.  Section  IV.F.2.C  of 
App«idix  E  requires  that  o^ite  plans 
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for  each  site  shall  be  exercised 
biennially  with  full  participation  by 
each  offsite  authority  having  a  role 
under  the  plan. 

m. 

In  a  letter  dated  August  18. 1997.  the 
licensee  requested  a  one-time 
exemption  from  the  requirements  of 
Section  IV.F.2.C  of  Appendix  E  to  10 
CFR  Part  50  to  exercise  Monticello 
Nuclear  Generating  Plant's  offisite 
emergency  preparedness  (EP)  plans  with 
State  and  local  government  authorities 
within  the  plant's  plume  exposure 
pathway  emergency  planning  zone 
(EPZ).  "The  licensee  requested  this  one- 
time exemption  in  support  of  the  State 
of  Minnesota's  request  for  relief  from 
the  Federal  Emergency  Management 
Agency  (FEMA)  requirements  in  44  CFR 
Part  350  to  biennially  exercise  offsite  EP 
plans.  The  State  and  local  counties 
requested  relief  from  FEMA 
requirements  (in  accordance  with 
Section  350.9.C  of  44  CFR  Part  350)  due 
to  the  hardships  caused  by  recent 
natural  disasters.  In  a  letter  dated 
August  12.  1997.  to  FEMA  Region  V.  the 
State  of  Minnesota  provided  the 
following  jiistification  for  its  relief 
request: 

The  MinnesoU  Division  of  Emergency 
Management  (DEM)  and  other  State  agencies 
are  in  various  phases  of  seven  Presidential 
Declarations  of  Major  Disasters  within  the 
last  2  years.  The  State  experienced  record 
cold,  crippling  snowfall,  and  the  worst  floods 
in  its  history.  Thousands  of  State,  local,  and 
Federal  emergency  responders  were 
activated.  In  )uly  1997.  a  string  of  severe 
storms  brought  high  speed  straight  line 
winds,  tornadoes,  and  more  flooding  to 
central  Minnesota.  DEM  continues  to  have  42 
percent  of  its  staff  assigned  to  these  natural 
disasters. 

Sherburne  and  Wright  counties  (the 
counties  within  the  plume  exposure  EPZ)  are 
still  conducting  damage  assessment  for  their 
third  Presidential  Declaration  in  the  last  8 
months.  Personnel  responsible  for 
coordinating  the  radiological  response  plan 
implementation  in  the  upcoming  exercise  are 
still  in  the  midst  of  clean-up,  restoration, 
recovery,  and  human  services  activities. 

The  State  has  a  good  record  of  exercise 
performance  and  has  not  received  an  exercise 
deficiency  since  1991.  Neither  county  has 
ever  received  an  exercise  deficiency. 

Minnesota  received  numerous  accolades 
from  FEMA  for  the  effective  and  efficient 
wray  in  which  it  responded  to  these  natural 
disasters.  The  State  and  county  drew  upon 
the  planning  and  exercise  experiences  from 
the  last  IS  years  in  radiological  EP  and  feel 
that  the  actual  use  of  plans  and  procedures 
was  far  more  valuable  than  an  exercise. 

As  stated  in  10  CFR  50.47,  the  NRC 
bases  its  finding  on  the  adequacy  of 
offsite  EP  on  F^lA's  assessment.  In  a 
letter  dated  August  21. 1997.  FEMA 


notified  the  NRC  that  it  has  determined 
that  granting  this  relief  will  have  no 
imdue  risk  on  public  safety.  Since  the 
licensee  intends  to  perform  the  onsite 
portion  of  the  1997  biennial  exercise, 
granting  this  one-time  exemption  will 
not  affect  the  status  of  onsite  EP.  Based 
upon  FEMA's  assessment  of  offsite  EP 
for  the  State  and  local  counties  within 
Monticello's  EPZ,  and  since  the  onsite 
portion  of  the  biennial  exercise  will  be 
performed  in  1997,  granting  this  one- 
time exemption  will  not  pose  imdue 
risk  to  public  health  and  safety. 

Section  50.12(a)(2)  of  10  CFR  specifies 
that  s{>ecial  circumstances  must  exist  for 
the  Commission  to  consider  an 
exemption  request  and  provides  a  list  of 
conditions,  any  of  which  constitute 
special  circumstances.  One  of  these 
conditions  is  "the  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation."  The  licensee  will 
perform  the  onsite  portion  of  the  1997 
biennial  exercise  and  only  requested 
this  exemption  because  of  the  hardships 
that  performing  the  ofbite  portion  of  the 
exercise  would  have  on  the  State  and 
local  counties.  The  licensee  expects  full 
participation  of  the  State  and  local 
agencies  in  the  next  biennial  exercise 
scheduled  for  June  22. 1999.  In 
addition,  the  State  is  scheduled  to 
participate  in  the  July  1998  exercise  at 
the  Prairie  Island  nuclear  power  plant. 
Therefore,  special  circumstances  exist 
that  allow  for  consideration  of  the 
licensee's  exemption  request. 

IV. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50.12(a).  that  this  exemption  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  has  further  determined  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)  are  present  justifying 
the  exemption. 

Therefore,  the  Conunission  hereby 
grants  the  requested  one-time 
exemption  from  the  requirements  of 
Section  rV.F.2.c  of  Appendix  E  to  10 
CFR  Part  50. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  envirorunent  (62  FR  47520). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  September  1997. 


For  The  Nuclear  Regulatory  Commission 
Frank  J.  Miraglia, 

Acting  Director  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  97-24382  Filed  9-12-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7002] 

Notice  of  An>endment  to  Certificate  of 
Compliance  GDP-2  for  tt>e  U.S. 
Enrichment  Corporation  (Portsmouth 
Gaseous  Diffusion  Plant,  Portsmouth, 
Ohio) 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  stan  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  CKrector. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Chffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
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of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  i)etition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington.  DC.  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington.  DC,  and  at  the 
Local  Public  Ekxmment  Room. 

Date  of  amendment  request:  May  16. 
1997. 

Brief  description  of  amendment:  The 
proposed  amendment  reduces  the 
minimtim  depth  design  feature 
requirement  for  Borosilicate  glass 
Raschig  rings  (neutron  poison)  from  12 
inches  to  6  inches  in  Scale  Pits  lA  and 
2  as  stated  in  Technical  Safety 
Requirement  (TSR)  2.5.4.4  entitled 
"Scale  Pit  Raschig  Rings."  for  the 
Extended  Range  Product  (ERP)  facility 
at  the  Portsmouth  Gaseous  Diffusion 
Plant.  The  proposed  amendment  request 


is  required  to  allow  proper  operation  of 
the  scale  mechanism  at  the  ERP  lA 
station.  The  request  for  reduction  of  the 
minimum  depth  of  Raschig  rings  for 
ERP  2  station  is  to  maintain  consistency 
of  administrative  control  on  this 
neutron  poison  parameter. 

Basis  forfindmg  of  no  significance:  1. 
The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amoimts  of 
any  effluents  that  may  be  released 
o^ite. 

Borosilicate  glass  Raschig  rings  are 
contained  in  ERP  Scale  Pits  lA  and  2  as 
enhancements  to  other  primary 
criticality  controls.  Modification  to  the 
minimum  depth  requirement  would  not 
result  in  significantly  increasing  the 
potential  for  unconfinement  of  UFe 
which  could  lead  to  an  increase  in 
effluents  that  may  be  released  offsite. 
On  the  contrary,  retaining  the  required 
Raschig  rings  depth  at  ERP  lA  station  to 
at  least  12  inches  may  cause  improper 
operation  of  the  scale  which  performs 
the  safety  function  of  measuring 
cylinder  weight.  When  heated  for 
sampling  or  some  other  piupose.  an 
overfilled  cylinder  could  rupture  and 
release  a  large  quantity  of  UF6. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposiue. 

Based  on  me  staff's  review  of  the 
adequacy  of  contingency  analysis  for  all 
credible  process  upsets,  reliability  of 
controls,  and  adequacy  of  control 
independence  (common-mode  Cailiues), 
the  staff  has  determined  that  the 
proposed  amendment  will  not 
significantly  increase  the  risk  of  a 
criticality  accident.  The  basis  for  the 
staff's  conclusion  is  based  on  the 
following  controls  and  requirements: 

a.  To  maintain  the  integrity  of  the  UF6 
pressure  boundary,  which  provides 
geometry  and  mass  control,  USEC  is 
committed  to  applying  appropriate 
quality  assurance  requirements  to 
process  gas  piping  a^  equipment 
(including  valves). 

b.  To  provide  moderation  control, 
scale  pits  are  inspected  weekly  for  the 
presence  of  liquids.  Any  liquid  found,  is 
transferred  out  of  the  scale  pits 
appropriately. 

c.  Maximum  uranium  eniichmMit  of 
ten  percent  is  ensured  by  the  use  of  in- 
line gamma  and  mass  spectrometers  or 
via  samples  if  the  spectrometers  are  tx<A 
operatioiud. 

d.  Raschig  rings  in  the  scale  pits  are 
inspected  for  settling  and  damage  at 
least  on  an  annual  basis.  USEC  is  also 
committed  to  maintaining  the  Raschig 
rings  according  to  other  requirements  of 
ANSI/ANS-8.5  entitled  "Use  of 


Borosilicate-glass  Raschig  Rings  as  a 
Neutron  Absorber  in  Solutions  of  Fissile 
Material." 

e.  The  scale  pits  are  required  to  be 
maintained  free  of  uranium  buildup. 

f.  To  prevent  recirculating  cooling 
water  (RCW),  which  can  act  as  a 
moderator,  fitim  entering  the  coolant 
system,  the  pressure  of  the  RCW  is 
maintained  at  least  5  psi  lower  than  the 
coolant  system.  A  pressure  switch  is 
provided  to  automatically  trip  the  UF« 
withdrawal  compressor  if  this  minimum 
pressure  differential  requirement  is  not 
maintained. 

g.  Smoke  detectors  are  provided  in 
ERP  to  mcHiitor  for  UFe  releases.  A  UFe 
out-leakage  detection  system  has  the 
capability  of  automatic^ly  isolating  the 
pigtail  if  two  smoke  detector  heads 
detect  smoke  at  the  withdrawal  station. 
When  these  smoke  detectors  are  not 
operational,  a  smoke  watch  is 
maintained.  The  pigtail  isolation  system 
can  also  be  manually  actuated  bmn 
outside  ERP. 

h.  The  maximum  UF6  jHeaaure  at  the 
ERP  station  is  maintained  below  60 
psia. 

i.  Priw  to  withdrawing  UFe  into  a 
product  cylinder,  a  cold  pressure  chedc 
of  the  cylinder  is  performed.  The 
cylinder  is  rejected  if  the  pressure  is 
greater  than  ten  inches  of  mercury 
which  provides  indication  of  the 
probable  presence  of  moderator  or  a 
hydrocarbon  which  can  explosively 
react  with  UF^.  The  cylinder  is  also 
visually  inspected  for  damage  and 
weighed  before  being  attached  to  the 
pigtail. 

].  The  staff  independently  reviewed 
and  found  acceptable,  USEC's 
assiunptions  and  calculations  leading  to 
the  conclusion  that  for  a  large  UFe 
release  in  ERP,  the  heat  generated  by  the 
exothermic  reaction  of  UF6  with  water 
vapK>r  in  ERP  will  not  be  sufficient  to 
actuate  the  sprinkler  system  which 
could  introduce  moderator  into  the 
scalepits. 

k.  iQere  is  a  specific  coolant  pressure 
TSR  Safety  Limit  (SL)  of  440  psig.  The 
purpose  of  this  limit  is  to  prevent  the 
over  pressurizatioQ  and  rupture  of  the 
coolant  system  which  could  result  in 
the  subsequent  release  of  UFe  due  to 
over  pressurization  and  subsequent 
rupture  of  the  UFe  containment 
boimdary. 

1.  There  are  specific  TSR  Limiting 
Conditions  of  Operation  (LCOs),  Action 
Statements  for  conditicns  where  LCOs 
are  exceeded,  and  Surveillance 
Requirements  (SRs),  dealing  with  (1) 
minimum  number  of  operable  smoke 
detectors/alarms  to  detect  and  indicate 
a  release  of  UF6;  (2)  coolant  high 
pressure  relief  to  ensure  that  the  TSR  SL 
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of  440  psig  is  not  exceeded:  (3)  pigtail 
isolation  system  to  limit  the  UF6  release 
to  less  than  127  pounds  in  case  of  a 
pigtail  failure:  (4)  assay  monitoring  to 
ensure  that  the  TSR  specified  maximum 
assays  for  the  accumulators  and 
cylinders  are  not  exceeded;  (5)  cylinder 
cart  movement  restrictions  to  ensure 
that  a  cylinder  is  not  moved  while  it  is 
connected  to  the  withdrawal  manifold: 
(6)  liquid  UF6  cylinder  movement 
methods  and  restrictions  to  minimize 
the  risk  of  a  liquid  UFe  cylinder  drop 
and  rupture;  (7)  UFe  cylinder  weight 
monitoring  to  ensure  that  the  TSR 
specified  fill  weights  are  not  exceeded; 
and  (8)  restrictions  on  heating  solidified 
UF6  plugs  to  prevent  pipe  rupture  that 
could  be  caused  by  local  liquefaction 
and  expansion. 

m.  There  are  specific  general  design 
fieature  requirements  and  associated  SRs 
related  to  (1)  design,  construction, 
testing  and  maintenance  to  ensure  that 
the  intended  functions  of  UF6  cylinders 
and  pigtails  are  met  so  that  they  do  not 
fail  during  normal  operations;  (2) 
cylinder  Ufting  cranes  and  fixtures  to 
ensure  that  a  cylinder  is  not  dropped 
and  ruptured;  and  (3)  Raschig  rings  in 
scale  pits  to  enhance  criticality  safety. 
Consequently,  there  will  be  no 
significant  increase  in  a  risk  of  a 
criticality  accident  which  could 
significantly  increase  individual  or 
cumulative  occupational  radiation 
exposures. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  does  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  fit)m,  previously  analyzed 
accidents. 

For  similar  reasons  (adequacy  of 
contingencies,  reliability  of  controls, 
and  unUkelihood  of  common-mode 
failures)  provided  in  the  assessment  of 
criterion  2,  the  proposed  amendment 
will  not  significantly  increase  the  risk  of 
a  criticality  accident.  Therefore,  the 
proposed  amendment  will  not 
significantly  increase  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
diffierent  kind  of  accident. 

Based  on  the  adequacy  of 
contingencies,  reliability  of  controls, 
and  unlikelihood  of  common-mode 
failures  provided  in  the  assessment  of 
criterion  2,  the  NRC  staff  has 
determined  that  the  proposed 


amendment  will  not  result  in  the 
possibility  of  a  new  or  different  kind  of 
accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

For  similar  reasons  (adequacy  of 
contingencies,  reliability  of  controls, 
and  unlikelihood  of  common-mode 
failures)  provided  in  the  assessment  of 
criterion  2,  the  proposed  amendment 
will  not  significantly  increase  the  risk  of 
a  criticality  accident  In  addition,  the 
amendment  is  required  to  ensiue  proper 
operability  of  the  ERP  lA  scale,  which 
performs  the  safety  function  of 
measuring  the  weight  of  the  cylinder  as 
it  is  being  filled.  Properly  and  safely    . 
weighing  the  cylinder  is  necessary  to 
ensure  safety  of  the  facility.  Therefore, 
the  proposed  amendment  will  not  result 
in  a  significant  reduction  in  any  margin 
of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

For  similar  reasons  (adequacy  of 
contingencies,  reliability  of  controls, 
imlikelihood  of  common-mode  failures, 
and  operabihty  of  ERP  lA  scale) 
provided  in  the  assessment  of  criteria  2 
and  6,  the  proposed  amendment  will 
not  significantly  increase  the  risk  of  a 
criticality  or  UFs  release  accident. 
Therefore,  the  proposed  amendment 
will  not  result  in  a  decrease  in  the 
plant's  overall  safety  program.   . 

The  staff  has  not  identified  any 
safeguards  or  security  related 
implications  from  the  proposed 
amendment.  Therefore,  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plants  safeguards  or  security  programs. 

Effective  date:  The  amendment  to 
GDP-2  will  become  en^ective  30  days 
after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  will  ifforporate  a  revised 
requirement  of  a  General  Design  Feature 
contained  in  the  Technical  Safety 
Requirements. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library, 
1220  GaUia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Ckimmission. 
William  F.  Kane. 

Acting  Deputy  Director,  Office  of  Nuclear 
Materia]  Safety  and  Safeguards. 
IFR  Doc.  97-24380  Filed  9-12-97;  8:45  am] 
BILUNQ  OODE  7M»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  the  U.S. 
Enrichment  Corporation  Paducah 
Qaseous  Diffusion  Plant  Paducah,  KY 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  inc^vidual  or 
cumulative  occupationalradiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do  - 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  stan  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Difliision  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected'may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 


Federal  Register  /  Vol.  62,  No.  178  /  Monday,  September  15,  1997  /  Notices  48321 


specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  partictilar  reference  to^ 
the  following  factors:  (1)  The  interest  of 
the  petitioner:  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grams  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
notice.  f- 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
^2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date. 

For  further  details  %vith  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
Local  Public  Ckxniment  Room. 

Date  of  amendment  request:  June  16, 
1997. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise  the 
Technical  Safety  Requirement  (TSR)  for 
the  Nuclear  Criticality  Safety  Program 
by  adding  a  new  program  element. 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  change  involves 
revision  of  the  Nuclear  Criticality  Safety 
Program  TSR  to  add  a  new  program 
element  on  identification  of  safety 
structiues,  systems  and  components 
(SSCs)  required  to  meet  the  double 
contingency.  Because  there  are  no 
effluent  release  associated  with  this 


change,  the  proposed  changes  will  not 
affect  the  effluent. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  changes  do  not  relate  to 
controls  used  to  minimize  occupational 
radiation  exposures,  therefore,  the 
changes  will  not  increase  exposure. 

3.  The  proposed  amendment  will  not 
resuh  in  a  significant  construction 
impact. 

"rhe  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  changed  will  not 
increase  the  probability  of  occurrence  or 
consequence  of  any  postulated  accident 
currently  identified  in  the  safety 
analysis  report.  Therefore,  there  is  no 
significant  increase  in  the  potential  for 
or  radiological  or  chemical 
consequences  from  {Hwiously  evaluated 
accidents. 

5.  The  proposed  amendment  will  not 
resuh  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

Changing  the  TSR  to  add  a  new 
program  element  will  not  create  a  new 
or  different  type  of  accident  The 
proposed  changes  would  not  create  new 
operating  conditions  or  new  plant 
configuration  that  could  lead  to  a  new 
or  different  ty]}e  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

There  are  no  increases  in  the 
probability  or  consequences  of  a 
criticality  and  no  new  accident 
initiators  were  identified.  These  changes 
do  not  increase  the  margins  of  safety.  In 
fact  safety  may  be  enhanced  by  putting 
more  emphasis  on  the  clear 
identification  of  SSCs  necessary  to  meet 
the  double  contingency  principle. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

Implementation  of^the  proposed 
changes  do  not  change  the  safety, 
safeguards,  or  seciirity  programs. 
Although  the  program  element  is  being 
added  to  the  "TSR,  there  was  already  a 
commitment  to  identify  the  SSCs.  The 
effectiveness  of  the  safety,  safeguards, 
and  security  programs  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  30  days  after  being 
signed  by  the  Director,  Office  of  Nudear 
Material  Safety  and  Safeguards. 


Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  Technical 
Safety  Requirement  for  the  nuclear 
criticality  safety  program  by  adding  a 
new  pn^am  element. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah.  Kentucky 
42003. 

Dated  at  Rockvilla,  Maryland,  this  2iul  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Gominission. 
WiUiain  F.  Kane. 

Acting  Deputy  Director,  Office  ofNuchar 
Material  Safety  and  Safeguards. 
(FR  Doa  97-24384  Filed  9-12-97;  8:45  am] 
MLUNOoooc  nw-et^    ' 


NUCLEAR  REGULATORY  • 
COMMISSION 

Advisory  Committee  on  Reactor 
Satoguards,  Subcommittee  Meeting  on 
Tharmirt-Hydraulic  and  Savare- 
Accidant  Phanomana;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  and  Severe-Accident 
Phenomena  will  hold  a  meeting  on 
September  29-30, 1997,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

Most  of  the  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  Electric  Corporation 
proprietary  information  pursuant  to  5 
U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  September  29, 1997—8:30 
a.m.  until  the  conclusion  of  business 

Tuesday,  September  30.  1997 — 8:30 
a.m.  until  the  conclusion  of  business 

Jhe  Subcommittee  will  continue  its 
review  of  the  results  of  the 
Westinghouse  Test  and  Analysis 
Program  being  conducted  in  support  of 
the  AP600  design  certification  and  the 
associated  NRC  staff's  Supplemental 
Draft  Safety  Evaluation  Report. 
Specifically,  the  Subcommittee  will 
review  key  elements  of  the  passive 
containment  cooling  system  test  and 
analysis  program.  The  purpose  of  Ihis 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubhc  with  the 
concurrence  of  die  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
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public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation,  the 
NRC  staff,  their  consultants,  and  odier 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  reschedule^:!,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  Uiat  may  have  occiured. 

Dated:  September  9. 1997. 
Sam  Duraiswaiay, 
Chief,  Nuclear  Reactors  Branch. 
IFR  Doc  97-24376  Filed  9-12-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMMSSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETINQ:  Nuclear 
Regulatory  Commission. 

DATE:  Week  of  September  15. 

PLACE:  (Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATtJS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

Week  of  September  15 

Wednesday.  September  17 

9:00  a.m.— BrieHng  by  DOE  on 
Plutonium  Disposition  Strategy  and 
Program  (Public  Meeting)  (Contact: 
Ted  Sherr,  301^15-7218) 


Friday,  September  19 

10:00  a.m.— Briefing  by  DOE  and  NRC 
on  Regulatory  Oversight  of  DOE 
Nuclear  Facilities  (Public  Meeting) 
(Contact:  John  Austin.  301-415-7275) 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

1:30  p.m. — Briefing  on  Improvements  in 
Senior  Management  Assessment 
Process  for  Operating  Reactors  (Public 
Meeting)  (Contact:  Bill  Borchardt, 
301-415-1257) 

•  •         •         • 

*  The  Schedule  for  Commission 
Meetings  is  Subject  to  Change  on  Short 
Notice.  To  Verify  the  Status  of  Meetings 
Call  (Recording)— (301)  415-1292. 
Contact  Person  for  More  Information: 
Bill  Hill.  (301)415-1661. 

•  *        •        «        * 

The  NRC  Commi^on  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 
http://www.nrc.gOv//SECY/smj/ 

Kiiedule.htm 

•  •        •        •        • 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhdnrc.gov  or 
dkw@iuc.gov. 

Dated:  September  10. 1997. 
William  M.  Hill.  Jr., 
Secretary,  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  97-24555  Filed  9-11-97;  1:49  pm) 
HLUNQOOOE  7SMM)1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  'This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 


The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1060 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
gmde),  is  titled  "Financial  Accounting 
Standards  Board  (FASB)  Standards  for 
Decommissioning  Cost  Accounting." 
The  guide  is  intended  for  Division  1, 
"Power  Reactors."  This  draft  guide  is 
being  developed  to  propose  NRC's 
endorsement  of  the  Financial 
Accounting  Standards  Board  draft 
standard  No.  156-B,  "Accounting  for 
Certain  Liabilities  Related  to  Closure  or 
Removal  of  Long-Li ved  Assets."  (Copies 
may  be  obtained  from  FASB,  401  Merritt 
7,  P.O.  Box  5116.  Norwaik.  CT  06856- 
5116.) 

This  Draft  Regulatory  Guide  DG-1060 
is  being  issued  in  anticipation  of 
rulemaking  regarding  the  funding  for 
decommissioning  power  reactors.  An 
advance  notice  of  proposed  rulemaking 
(ANPRJ  was  published  on  April  8,  1996 
(61  FR  15427).  After  consideration  of 
the  responses,  the  staff  believes  it  is 
likely  that  the  proposed  rule  will 
include  a  periodic  reporting 
requirement.  Issuance  of  a  final 
regulatory  guide  is  dependent  upon 
issuance  of  a  final  rule  that  includes  a 
provision  for  a  reporting  requirement.  In 
the  interest  of  efficiency  and  utility,  the 
staff  is  proposing  to  endorse  this  dnft 
FASB  standard  to  facilitate  licensees' 
plans  for  decommissioning. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  Draft  Regulatory  Guide  DG-1060. 
Comments  may  be  accompanied  by 
additional  relevant  information  or 
supporting  data.  Written  comments  may 
be  submitted  to  the  Rules  and  Directives 
Branch.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  2120 
L  Street  NW..  Washington.  EXZ. 
Comments  will  be  most  helpful  if 
received  by  November  24, 1997. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
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website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG«nrc.BOv. 
Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E)C  20555, 
Attention:  Printing,  Graphics  and 
Distribution  Brandi;  or  by  fax  at  (301) 
415-5272.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  0th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Conunission. 
JoMph  A.  Murphy, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  97-24383  Filed  »-12-97;  8:45  am) 

■LUNQCOOC  7SM-01-P 


PEACE  CORPS 

Information  Collection  Requests  Under 
0MB  Review 

action:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

summary:  Pursuant  to  the  Paperwori^ 
Reduction  Act  of  1981  (44  U.S.C, 
Chapter  35),  the  Peace  Corps  is 
requesting  emergency  approval  and 
clearance  from  the  Office  of 
Management  and  Budget  for  the 
Immigrants  &  Refugees  Questionnaire  to 
be  used  by  the  Office  of  Domestic 
Programs.  A  copy  of  the  information 
collection  may  be  obtained  from  Rosyln 
Docktor,  Office  of  Domestic  Programs, 
Peace  Corps,  1990  K  St.,  NW. 
Washington,  IX  20526.  Ms.  Docktor 
may  be  called  at  (202)  606-3779.  Peace 
Corps  invites  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  Peace  Corps,  including 
whether  the  information  will  have 
practical  use;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 

Comments  on  this  form  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB.  Washington,  DC  20503. 

INFORMATION  COLLECTION  ABSTRACT: 

Title:  Program  to  Assist  Immigrants  & 
Refugees  Questionnaire. 

Need  for  and  use  of  the  Information: 
This  form  is  completed  voluntarily  by 
Returned  Peace  Corps  Volunteers.  This 
information  will  be  used  by  Domestic 
Programs  to  identify  individuals 
interested  in  assisting  immigrant  and 
refugee  groups  throughout  the  country. 
Enrollment  in  this  program  also  fulfills 
the  third  goal  of  Peace  Corps  as  required 
by  Congressional  legislation  and  to 
enhance  the  Office  of  Domestic 
Programs  global  education  programs. 

Respondents:  Returned  Peace  Corps 
Volunteers. 

Respondents  obligation  to  reply: 
Volimtary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  434 
hrs. 

b.  Annual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  10  min. 

d.  FrequencjTof  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  2600. 

f.  Estimated  cost  to  respondents: 
$3.35. 

This  notice  is  issued  in  Washington.  DC  on 
September  9, 1997. 

Stanley  D.  Suyal, 

Associate  Director  for  Management. 

Certified  to  be  a  true  copy  of  the  original 
document. 

Brian  Sutherland, 

Certifying  Officer. 

(FR  Doc.  97-24401  Filed  9-12-97;  8:45  am) 

MLUNQ  CODE  tWI-OI-M 


PENSION  B^EFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AQBUCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 


rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  publisjjed  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  September  1997.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  October  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  StreeL  NW.,  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 

8UPPLBMENTARY  INFORMATION: 

Varidtle-Rste  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-yeer  Treasuiry 
securities  for  the  month  preceding  the 
begiiming  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premiimi 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1, 1997,  the  applicable  percentage  of  the 
30-year  Treasury  yield  was  80  percent 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(a)(3)(E)(iii){n)  to  provide  that  the 
applicable  percentage  is  85  percent  for 
plan  years  beginning  on  or  after  July  1. 
1997,  through  (at  least)  plan  years. 
beginning  before  January  1,  2000. 

However,  under  section  774(c)  of  the 
RPA,  the  application  of  the  amendment 
is  deferred  for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  will  therefore  remain  80 
percent  for  plan  years  beginning  before 
January  1, 1998.  (The  rules  governing 
the  applicable  percentages  for  "partial" 
RPU  plans  are  described  in  §  4006.5(g) 
of  the  premium  rates  regulation.) 

For  plans  for  which  tne  applicable 
percentage  is  85  percent,  the  assumed 
interest  rate  to  be  used  in  determining 
variable-rate  premiums  for  premium 
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payment  years  beginning  in  September 
1997  is  5.59  percent  [i.e.,  85  percent  of 
the  6.58  {>ercent  yield  figure  for  August 
1997).  ^ 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
October  1996  and  September  1997.  The 
rates  for  July  through  September  1997  in 
the  table  reflect  an  applicable 
percentage  of  85  percent  and  thus  apply 
only  to  non-RPU  plans.  However,  the 
rates  for  months  before  July  1997.  which 
reflect  an  applicable  percentage  of  80 
percent,  apply  to  RPU  (and  "partial" 
RPU)  plans  as  well  as  to  non-RPU  plans. 


For  premium  payment  years 
beginning  in: 


October  1996 

November  1996  . 
December  1996  . 
January  1997  ..... 
February  1997  ... 

Mar*  1997 

Apnl  1997 

May  1997  .: 

June  1997 

July  1997  

August  1997 

Septemt}er  1997 


The  assumed 
interest  rate  is: 


5.62 
5.45 
5.18 
5.24 
5.46 
5.35 
5.54 
5.67 
5.55 
5.75 
5.53 
5.59 


For  premium  payment  years 
beginning  in  September  1997,  the 
assumed  interest  rate  to  be  used  in 
determining  variable-rate  premiums  for 
RPU  plans  (determined  using  an 
applicable  percentage  of  80  percent)  is 
5.26  percent.  For  "partial"  RPU  plans, 
the  assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  can 
be  computed  by  applying  the  rules  in 
§  4006.5(g)  of  the  premium  rates 
regulation.  The  PBGC's  1997  premiiun 
payment  instruction  booklet  also 
describes  these  rules  and  provides  a 
worksheet  for  computing  the  assumed 
rate. 

Multiemployer  Plan  Valuations 
Following  Nfast  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  October 
1997  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 


Is^ed  in  Washington,  D.C,  on  this  10th 
day  of  September  1997. 
David  M.  Strauss, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  97-24396  Filed  9-12-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  WittKJraw  From  Listing  and 
Registration;  (Equisure,  Inc.,  Common 
Stoci(,  $0,001  Par  Value)  File  No. 
1-12483 

September  10. 1997. 

Equisure,  Inc.  ("Company")  has  filed 
an  apphcation  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Secxirity  from 
listing  and  registration  include  the 
following; 

According  to  the  Company,  on  August 
14,  1997,  the  Company  received  a  letter 
from  the  Exchange  stating  that  the 
Exchange  had  made  a  determination  to 
delist  the  Security. 

The  Company  nas  decided  to  settle 
matters  by  removing  the  Security  from 
the  Exchange.  The  Company  beheves 
that  due  to  the  impasses  between  the 
Exchange  and  the  Company  and  the 
anticipated  large  expenditures  of  money 
and  management  time  that  would  be 
required  before  a  final  resolution  of  the 
matters  at  issue  could  be  obtained,  it  is 
in  the  best  interest  of  the  Company  and 
its  shareholders  that  matters  be  settled 
by  delisting  the  Security  from  the 
Exchange. 

The  exchange  has  also  agreed  that  it 
would  be  in  the  best  interest  of  the 
Exchange  and  the  investing  public  to 
resolve  this  issue  between  the  Company 
and  the  Exchanoa  in  this  manner. 

Any  Interested  person  may,  on  or 
before  September  30,  1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 


submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-24377  Filed  9-12-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22814;  File  Na  812-10814] 

LEVCO  Series  Trust,  et  al.;  Notice  of 
Application 

September  9, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  for  exemptions  from  the 

provisions  of  Section  9(a),  13(a),  15(a) 

and  15(b)  of  the  1940  Act  and  Rules 

6e-2(b)(15)  and  6e-3(T)(b)(15) 

thereimder. 

SUMMARY  OF  APPtJCATlON:  Applicants 
seek  an  order  to  permit  shares  of  the 
LEVCO  Series  Trust  and  shares  of  any 
other  open-end  investment  company 
that  is  designed  to  fund  insurance 
products  and  for  which  John  A.  Levin 
k  Co.  or  any  of  its  aHiliates  may  serve 
as  investment  adviser,  administrator, 
manager,  principal  underwriter,  or 
sponsor  (collectively,  the  "Trust")  to  be 
sold  to  and  held  by:  (1)  Separate 
accounts  funding  variable  annuity  and 
variable  life  insurance  contracts 
("Separate  Accounts")  issued  by  both 
affiliated  and  unaffiliated  life  insiuance 
companies  ("Participating  Insurance 
Companies");  and  (2)  certain  qualified 
pension  and  retirement  plans  outside 
the  separate  account  context. 
APPUCANTS:  LEVCO  Series  Trust  (the 
"LEVCO  Trust")  and  John  A.  Levin  k 
Co.  (the  "Investment  Adviser"). 
FHJNQ  DATES:  The  application  was  filed 
on  April  18, 1997,  and  amended  ^d 
restated  on  August  15, 1997. 
HEANNQ  OR  NOTIRCATION  Of  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
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5:30  p.m.  on  October  6,  1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC.         * 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Schulte  Roth  &  Zabel 
LLP,  Attention:  Kenneth  S.  Gerstein. 
Esq.,  900  Third  Avenue,  New  York,  New 
York,  10022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Attorney,  or  Mark  C. 
Amorosi,  Branch  Chief,  Division  of 
Investment  Management,  Office  of 
Insurance  Products,  at  (202)  942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representation 

1.  The  LEVCO  Trust  is  a  Delaware 
business  trust  and  is  registered  under 
the  1940  Act  as  an  open-end  diversified 
management  investment  company.  It 
currently  consists  of  one  series  known 
as  LEVCO  Equity  Value  Fund  ("Equity 
Value  Fund").  Additional  series  may  in 
the  future  be  authorized  (each, 
including  Equity  Value  Fund,  a 
"Series").  Each  Series  may  issue  one  or 
more  classes  of  shares  representing 
interests  therein,  subject  to  compliance 
with  the  provisions  of  Rule  18f-3  under 
the  1940  Act.  Certain  classes  of  shares 
may  inctu-  fees  or  bear  certain  costs 
relating  to  the  distribution  of  shares  of 
such  class  pursuant  to  plans  adopted  in 
accordance  with  Rule  12b-l  under  the 
1940  Act. 

2.  The  Investment  Adviser  serves  as 
the  investment  adviser  to  the  LEVCO 
Trust.  The  Investment  Adviser  is  an 
indirect,  wholly-owned  subsidiary  of 
Baker,  Fentress  &  Company,  a  registered 
closed-end  investment  company  listed 
on  the  New  York  Stock  Exchange. 

3.  Shares  of  the  Trust  will  be  ofiiared 
to  Participating  Insurance  Companies 
and  their  Separate  Accounts  to  enable 
the  Series  to  serve  as  the  investment 
vehicles  for  various  types  of  insurance 
products,  which  may  include  all 
variations  of  variable  annuity  and 
variable  life  insurance  contract  (the 
"Variable  Contracts"). 

4.  Shares  of  the  Trust  also  may  be 
offered  and  sold  directly  to  certain 


qualified  pension  and  retirement  plans 
("Qualified  Plans"). 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  exempting 
variable  life  insurance  Separate 
Accoimts  (and,  to  the  extent  necessary, 
any  principal  underwriter  or  depositor 
of  such  an  account)  and  Applicants 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Trust 
to  be  offered  and  sold  to  both  variable 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts  of  the 
same  life  insurance  company  or 
affiliated  life  insurance  companies  (i.e., 
mixed  funding)  and  to  permit  shares  of 
the  Trust  to  be  offered  and  sold  to 
Separate  Accounts  of  unaffiliated  life 
insurance  companies  (/.e„  share 
funding)  and  to  Qualified  Plans. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  any  provisions  of  the 
1940  Act  or  the  rules  or  regulations 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through 
separate  accounts  registered  luder  the 
1940  Act  as  unit  investment  trust.  Rule 
6e-2(b)(15)  under  the  1940  Act  provides 
partial  exemptions  from  Sections  9(a}, 
13(a),  15(a)  and  15(b)  of  die  1940  Act. 
The  exemptions  granted  by  Rule  6©- 
2(b)(15)  are  available,  however,  only 
where  all  of  the  assets  of  the  separate 
account  consist  of  the  shares  of  one  or 
more  registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company"  (mnphasis  supplied).^ 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  with  respect  to 

a  separate  account  that  owns  shares  of 
an  xmderlying  fund  that  also  offers  its 
shares  to  both  variable  annuity  and 
variable  life  insurance  separate  accounts 


of  the  same  company  or  of  any  affiliated 
life  insurance  company.  In  addition,  the 
relief  granted  by  Rule  6e-2{b)(15)  is  not 
available  if  shares  of  the  underlying 
management  investment  company  are 
offered  to  separate  accounts  of 
imaffiliated  life  insurance  companies  or 
to  Qualified  Plans. 

4.  Applicants  submit  that  the  relief 
granted  by  Rule  6e-2(b)(15)  is  in  no  way 
affected  by  the  purchase  of  shares  of  the 
Trust  by  Qualified  Plans.  However, 
because  the  relief  under  Rule  6e- 
2(b)(l5)  is  available  only  where  shares 
are  offered  exclusively  to  Separate 
Accounts,  additional  exemptive  relief  is 
necessary  if  shares  of  the  Trust  are  also 
to  be  sold  to  Qualified  Plans. 

5.  In  connection  with  flexible 
premium  variable  lifis  insurance 
contracts  issued  through  a  separate 
account.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  Rule  6e-3(T) 
are  available  only  to  separate  accounts 
that  own  shares  of  underlying  funds  that 
offer  shares  "exclusively  to  separate 
accounts  of  the  life  insurer,  or  of  any 
affiliated  life  insiuance  company, 
offering  either  scheduled  contracts  or 
flexible  contracts,  or  both;  or  which  also 
offier  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company" 
(emphasis  supplied). 2  Therefore,  Rule 
6e-3(T)  permits  mixed  funding,  but 
does  not  permit  shared  funding. 

6.  Because  the  relief  imder  Rule  6e- 
3(T)  is  available  only  where  shares  are 
offered  exclusively  to  separate  accounts 
of  insurance  companies,  additional 
exemptive  relief  is  necessary  if  shares  of 
the  Trust  also  are  to  be  sold  to  Qualified 
Plans. 

7.  Current  tax  law  permits  the  Trust 
to  increase  its  asset  base  through  the 
sale  of  its  shares  to  QuaUfied  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
imposed  certain  diversification 
standards  on  fund  investments 
underlying  Variable  Contracts.  Treasury 
Regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  underlying 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  The 
Treasury  Regulations,  however,  also 
contain  certain  exceptions  to  this 
requirement,  one  of  which  allows  shares 
in  the  investment  company  to  be  held 
by  the  trustee  of  a  Qualified  Plan 


'  The  exemptions  provided  by  Rule  6»-2  also  are 
available  to  the  investment  adviser,  principal 
underwriter,  and  sponsor  or  deposits  of  the 
separate  account 


'  The  exemptions  provided  by  Rule  6»-3(T)  also 
are  available  to  the  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor  of  the 
separate  account 
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without  adversely  affecting  the  ability  of 
life  insurance  companies  to  hold  shares 
in  the  same  investment  comp>any  in 
their  separate  accounts  (Treas.  Reg. 
1.817-5(f)(3)(iii)). 

8.  Applicants  state  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b){15)  under  the  1940  Act 
preceded  the  issuance  of  the  Treasury 
Regulations.  Applicants  assert  that, 
given  the  then-current  tax  law.  the  sale 
of  shares  of  the  same  investment 
company  to  both  separate  accounts  and 
Qualified  Plans  was  not  envisioned  at 
the  time  of  the  adoption  of  of  Rules  6e- 
2(bHl5)  and  6e-3(T)(b)(15). 

9.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  imlawful  for  any 
person  to  serve  as  investment  adviser  to 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlying  fund. 

10.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2Cb)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9.  in  effect,  limits  the  amount  of 
monitoring  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  Section  9.  Applicants  state 
that  those  Rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  assert,  therefore,  that 
applying  the  restrictions  of  Section  9(a) 
to  all  individuals  in  Participating 
Insurance  Companies  that  {>articipate  in 
mixed  and  shared  funding  arrangements 
serves  no  regulatory  purpose. 

11.  Applicants  state  that  the  relief 
requested  should  not  be  affected  by  the 
proposed  sale  of  shares  of  the  Trust  to 
Qualified  Plans  because  the  Qualified 
Plans  are  not  investment  companies, 
and  will  not  be  deemed  to  be  affiliated 
solely  by  virtue  of  their  shareholdings. 

12.  Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
assume  the  existence  of  a  "pass- 
through"  voting  requirement  with 
respect  to  management  Investment 


company  shares  held  by  a  se{>arate 
account.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  the  pass-through 
voting  requirement,  under  certain 
circumstances.  More  specifically,  of 
Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  and 
subject  to  certain  requirements.  In 
addition,  Rules  of  Rules  6e- 
2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  policies,  principal 
underwriter  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii)  and  (b)(7)(ii)  (B)  and  (C)  of  each 
rule). 

13.  Applicants  state  that  Rule  6e-2 
recognizes  that  a  variable  life  insurance 
contract  is  an  insurance  contract  and  is 
subject  to  extensive  state  insurance 
regulation.  Applicants  maintain, 
therefore,  that  in  adopting  of  Rules  6e- 
2(b)(15)(iii),  the  Commission  expressly 
recognized  that  state  insurance  laws  or 
regulators  have  authority,  pursuant  to 
state  insurance  laws  or  regulations,  to 
disapprove  or  require  changes  in 
investment  policies,  investment 
advisers  or  principal  underwriters.  The 
Commission  also  expressly  recognized 
that  state  insurance  regulators  have 
authority  to  require  a  life  insurance 
company  to  draw  from  its  general 
account  to  cover  costs  imposed  upon 
the  insurer  by  a  change  approved  by 
contract  owners  over  the  insurer's 
objection.  The  Commission  therefore 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  life  insurer  to  act 
when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer.  In  this 
respect,  flexible  premium  variable  life 
insurance  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts.  Therefore,  Rule  6e- 
3(T)'s  corresponding  provisions  for 
flexible  premium  variable  life  insurance 
contracts  undoubtedly  were  adopted  in 
recognition  of  the  same  considerations 


as  the  Commission  applied  in  adopting 
Rule  6e-2. 

14.  Applicants  maintain  that  these 
considerations  are  no  less  important  or 
necessary  when  afl  insurance  company 
funds  its  separate  accounts  in 
connection  with  mixed  and  shared 
funding.  Such  mixed  and  shared 
funding  does  not  compromise  the  goals 
of  the  insurance  regulatory  authorities 
or  of  the  Commission.  Applicants  argue 
that  by  permitting  such  arrangements, 
the  Commission  eliminates  needless 
duplication  of  start-up  and 
administrative  expenses  and  potentially 
increases  an  investment  company's 
assets,  thereby  making  portfolio 
management  strategies  easier  to 
implement  and  promoting  other 
economies  of  scale. 

15.  Applicants  further  represent  that 
the  sale  of  the  Trust's  shares  to 
Qualified  Plans  will  not  impact  the 
relief  requested  in  this  regard.  Shares  of 
the  Trust  sold  to  Qualified  Plans  would 
be  held  by  the  trustees  of  such  Qualified 
Plans  as  required  by  Section  403(a)  of 
the  Employment  Retirement  Income 
Security  Act  ("ERISA").  Section  403(a) 
also  provides  that  the  trustee(s)  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  Plan  with  two 
exceptions:  (1)  When  the  Qualified  Plan 
expressly  provides  that  the  trustee(s)  are 
subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  trustees  are  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Qualified  Plan  and  not 
contrary  to  ERISA,  and  (2)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  Qualified  Plan  is 
delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Unless  one  of  the  two 
exceptions  stated  in  Section  403(a) 
applies.  Qualified  Plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Where  a  named 
fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  rfght  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  In  any  event,  there  is  no  pass- 
through  voting  to  the  participants  in 
such  Qualified  Plans.  Accordingly, 
Applicants  note  that,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
Qualified  Plans. 

16.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
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company  is  licensed  to  do  business  in 
several  or  all  states.  In  this  regard. 
Applicants  note  that  a  particular  state 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  the 
insurance  company  offers  its  policies. 
Applicants  sutnnit  that  the  fact  that 
different  insurers  may  be  domiciled  in 
different  states  does  not  create  a 
significantly  difTerent  or  enlarged 
problem. 

17.  Applicants  assert  that  shared 
funding  is  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers, 
which  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  permit.  Affiliated  insurers 
may  be  domiciled  in  different  states  and 
be  subject  to  differing  state  law 
requirements.  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event.  Applicants 
submit  that  the  conditions  discussed 
below  (which  are  adapted  from  the 
conditions  included  in  Rule  6»- 
3(T)(b)(15))  are  designed  to  safeguard 
against,  and  provide  procedures  for 
resolving,  any  adverse  effects  that 
differences  among  state  regulatory 
requirements  may  produce. 

18.  Applicants  note  the  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  give  an 
insurance  company  the  right  to 
disregard  the  voting  instructions  of 
contract  owners.  Applicants  submit  that 
this  does  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insurance  administratore  over 
separate  accounts.  Affiliation  does  not 
eliminate  the  potential,  if  any  exists,  for 
divergent  judgments  as  to  the 
advisability  or  legahty  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser 
initiated  by  contract  owners.  The 
potential  for  disagreement  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 
3(T)  that  the  insurance  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good- 
faith  determinaticKis. 

19.  Applicants  state  that  there  is  no 
reason  why  the  investment  poHcies  of 
the  Trust  would  or  should  be  materially 
different  frtun  what  those  policies 
would  or  should  be  if  such  investment 
company  or  series  thereof  funded  only 
variable  annuity  or  variable  life 
insurance  contracts.  In  this  regard 
Applicants  note  that  each  type  of 
variable  insurance  product  is  designed 
as  a  long-term  investment  program. 
Moreover,  Applicants  represent  that 
each  Series  will  be  managed  to  attempt 
to  achieve  the  investment  objective  of 
such  Series  and  not  to  bvor  or  disfavor 


any  particular  insurance  company  or 
type  of  insurance  product. 

20.  Furthermore,  Applicants  submit 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance,  and  investment  goals.  A 
fund  supporting  even  one  type  of 
insurance  product  must  acconmiodate 
those  factors  in  order  to  attract  and 
retain  purchasers. 

21.  m  connection  with  the  proposed 
sale  of  shares  of  the  Trust  to  Qualified 
Plans.  AppUcants  submit  that  either 
there  are  no  conflict  of  interest  or  there 
exists  the  abiUty  by  the  affected  parties 
to  resolve  any  such  conflicts  without 
harm  to  the  contract  owrners  in  the 
Separate  Accounts  or  to  the  participants 
in  the  QuaUfied  Plans.  Applicants  note 
that  Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on 
fund  assets  underlying  Variable 
Contracts.  Treasury  R^ulation  1.817- 
S(f)(3)(iii),  which  estabUshed 
diversification  requirements  for  such 
portfolios,  specifically  permits 
"quahfied  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Therefore.  Applicants  have 
concluded  that  neither  the  Code,  the 
Treasury  Regulations,  nor  Revenue 
Rulings  thereunder,  present  any 
inhermit  conflicts  <k  interest  if  Qualified 
Plans,  variable  annuity  separate 
accounts,  and  variable  life  insurance 
separate  accounts  all  invest  in  the  same 
management  investment  company: 

22.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life  contracts 
and  Qualified  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or 
Quahfied  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  or  the  Qualified  Plan 
will  redeem  shares  of  the  Trust  at  their 
respective  net  asset  value.  The  Qualified 
Plan  will  then  make  distributions  in 
accordance  with  the  terms  of  the 
Qualified  Plan,  and  the  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  this  Variable  Contract. 

23.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
voting  rights  to  Separate  Account 
contract  owners  and  to  the  trustees  of 
Qualified  Plans.  Applicants  represent 
that  the  transfer  agent  for  the  Trust  will 
inform  each  Participating  Insurance 


Company  of  its  share  owmership  in  each 
Separate  Account,  and  will  inform  the 
trustees  of  QuaUfied  Plans  of  their 
holdings.  Each  Participating  Insurance 
Company  will  then  solicit  voting 
instructions  in  accordance  with  Rules 
6e-2  and  6e-3(T). 

24.  Applicants  contend  that  the      > 
ability  of  the  Trast  to  sell  its  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  security,"  as  such  term 
is  defined  under  Section  18(g)  of  the 
1940  Act.  Regardless  of  the  rights  and 
benefits  of  participants  and  contract 
owners  under  the  respective  Qualified 
Plans  and  Variable  Contracts,  the 
Qualified  Plans  and  the  Separate 
Accounts  have  rights  only  with  respect 
to  their  shares  of  the  Trust.  Such  shares 
may  be  redeemed  only  at  their  net  asset 
value.  No  shareholder  of  the  Trust  will 
have  any  preference  over  any  other 
shareholder  of  the  Trust  vrixh  respect  to  - 
distribution  of  assets  or  payment  of 
dividends. 

25.  Applicants  submit  that  there  are 
no  conflicts  between  the  contract 
ownere  of  the  Separate  Accounts  and 
participants  under  the  Qualified  Plans 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  (direct  with 
respect  to  variable  life  insurance  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 
The  state  insurance  conunissioners  have 
been  given  the  veto  power  in 
recognition  of  the  feet  that  insuranoe 
companies  cannot  simply  request 
redemption  of  shares  held  by  their 
Separate  Accounts  and  have  shares 
redeemed  out  of  one  fund  and  invested 
in  another.  Generally,  to  accomplish 
such  redemptions  and  transfers, 
complex  and  time-consuming 
transactions  must  be  undertaken. 
Conversely,  trustees  of  Qualified  Plans 
can  make  the  decision  and  implement 
redemption  of  shares  from  the  Trust  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments,  or  even  hold  cash 
pending  suitable  investment.  Based  on 
the  foregoing.  Applicants  represent  that 
even  if  there  should  arise  issues  wbwe 
the  interests  of  Qualified  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  because  the 
trustees  of  the  Qualified  Plans  can, 
independently,  redeem  the  shares  of  the 
Trust  which  they  hold. 

26.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  AppUcants, 
these  factors  include  the  costs  of 
organizing  and  operating  an  investment 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
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(principally  with  respect  to  stock  and 
money  market  investments)  and  the  lack 
of  name  recognition  by  the  public  of 
certain  insurers  as  investment 
professionals.  Applicants  conjtend  that 
use  of  the  Trust  as  common  investment 
media  for  Variable  Contracts  as  well  as 
for  Qualified  Plans  would  ease  these 
concerns.  Participating  Insurance 
Companies  and  Qualified  Plans  would 
benefit  not  only  from  the  Investment 
and  administrative  expertise  of  the 
Investment  Adviser  and  its  affiliates,  but 
also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Applicants  state  that 
making  the  Trust  available  for  mixed 
and  shared  funding  may  encourage 
more  insurance  companies  to  offer 
Variable  Contracts  w^ch  may  then 
increase  competition  with  respect  to 
both  the  design  and  the  pricing  of 
Variable  Contracts.  Thus.  Applicants 
represent  that  contract  owners  would 
benefit  because  mixed  and  shared 
funding  will  eliminate  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds.  Moreover, 
Applicants  assert  that  sales  of  shares  of 
the  Trust  to  Qualified  Plans  should 
increase  the  amount  of  assets  available 
for  investment  by  the  Trust.  This 
should,  in  turn,  promote  economies  of 
scale  and  permit  increased  safety  of 
investments  through  greater 
diversification. 

Applicants'  Coaditions 

Applicants  have  consented  to  the 
following  conditions: 

1 .  A  majority  of  the  Board  of  Trustees 
of  each  Trust  (each,  a  "Board")  shall 
consist  of  persons  who  are  not 
"interested  persons"  of  the  Trust,  as 
defined  by  Section  2(a)(19)  of  the  1940 
Act,  and  the  rules  thereunder,  and  as 
modified  by  any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification  or  bona  fide 
resignation  of  any  trustee,  then  the 
operation  of  this  condition  shall  be 
suspended:  (a)  For  a  period  of  45  days 

if  the  vacancy  or  vacancies  may  be  filled 
by  the  Board;  (b)  for  a  period  of  60  days' 
if  a  vote  of  shareholders  is  required  to 
fill  the  vacancy  or  vacancies;  or  (c)  for 
such  longer  period  as  the  Commission 
may  prescribe  by  order  upon 
application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  between  and 
among  the  interests  of  the  variable 
annuity  and  variable  life  insurance 
contract  owners  investing  in  the 
Separate  Accounts  and  participants  in 
all  Qualified  Plans  investing  in  Series  of 
the  Trust  and  determine  what  action,  if 


any,  should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance,  tax  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  any  Series  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners  and  owners  of  variable 
life  insurance  contracts  and  trustees  of 
the  Plans;  or  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  iitstructions  of 
contract  owners. 

3.  If  a  Qualified  Plan  becomes  an 
owner  of  10%  or  au>re  of  the  assets  of 
the  Trust,  such  Plan  will  execute  a 
participation  agreement  with  the  Trust 
that  provides  appropriate  protection 
consistent  with  the  representations  in 
the  application.  In  connection  with  its 
initial  purchase  of  shares  of  the  Trust, 
the  Qualified  Plan  will  be  required  to 
acknowledge  this  condition  in  its 
application  to  purchase  the  shares. 

4.  The  Participating  Insurance 
Companies,  the  Investment  Adviser  and 
any  Qualified  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  issued 
and  outstanding  shares  of  the  Trust 
(collectively,  the  "Participating 
Entities")  will  repKxt  any  potential  or 
existing  conflicts  to  the  Board. 
Participating  Entities  will  be  responsible 
for  assisting  the  Board  in  carrying  out 
the  responsibilities  of  the  Board  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to.  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibility  to  report  such  conflicts 
and  information  to  the  Board  and  to 
assist  the  Board  will  be  a  contractital 
obligation  of  all  Participating  Insurance 
Companies  and  Qualified  Plans 
investing  in  the  Trust;  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interest  of  the 
contract  owners  and  participants  in 
Qualified  Plans. 

5.  If  it  is  determined  by  a  majority  of 

a  Board,  or  a  majority  of  its  disinterested 
trustees,  that  a  material  irreconcilable 
conflict  exists,  the  relevant  Participating 


Insurance  Companies  and  Qualified 
Plans  shall,  at  meir  expense  and  to  the 
extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  trustees),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irteconcilable  material 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  affected  Series  of  the  Trust  and 
reinvesting  such  assets  in  a  different 
investment  medium,  including  another 
Series,  or  submitting  the  question  of 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  contract 
owners  or  variable  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  (b) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  Qualified  Plans  firom 
the  affected  Series  of  the  Trust  and 
reinvesting  those  assets  in  a  different 
investment  medium,  including  another 
Series;  and  (c)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Participating 
Insurance  Company's  decision  to 
disregard  voting  instructions  of  the 
owners  of  the  contracts,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Trust, 
within  its  sole  discretion,  to  withdraw 
its  Separate  Account's  Investment  in  the 
Trust,  with  no  charge  or  penalty  being 
imposed.  The  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
all  Qualified  Plans  under  the 
agreements  governing  their  participation 
in  the  Trust.  The  responsibility  to  take 
such  remedial  action  shall  be  carried 
out  with  a  view  only  to  the  interests  of 
contract  owners  and  participants  in 
Qualified  Plans. 

6.  For  the  purposes  of  Condition  5,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event  will  the  Trust 
or  the  Investment  Adviser  be  required  to 
establish  a  new  funding  medium  for  any 
Variable  Contract-.  No  Participating 
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Insurance  Company  shall  be  required  by 
Condition  5  to  establish  a  new  funding 
medium  for  any  Variable  Contract  if  any 
offer  to  do  so  has  been  declined  by  the 
vote  of  a  majority  of  contract  owners 
who  are  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict. 

7.  A  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  will  be 
made  known  promptly  and  in  writing  to 
all  Participating  Entities. 

8.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Variable  Contract 
ownera  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  aimuity  and  variable  life 
insurance  contract  owners.  Accordingly, 
the  Participating  Insurance  Companies 
will  vote  shares  of  the  Trust  held  in 
their  Separate  Accounts  in  a  manner 
consistent  with  voting  instructions, 
timely  received  fi-om  contract  ownners. 
Each  Participating  Insurance  Company 
will  vote  shares  of  the  Trust  held  in  the 
Participating  Insurance  Company's 
Separate  Accounts  for  which  no  voting 
instructions  from  contract  owners  are 
timely-received,  as  well  as  shares  of  the 
Trust  which  the  Participating  Insurance 
Company  itself  owns,  in  the  same 
proportion  as  those  shares  of  the  Trust 
for  which  voting  instructions  from 
contract  owners  are  timely-received. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
the  Trust  calculates  voting  privilege?  in 
a  manner  consistent  with  other 
participation  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  the 
Trust  shall  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  the  trust.  Each  Qualified 

[>lan  will  vote  as  required  by  applicable 
aw  and  governing  Plan  documents. 
9.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
■foust),  and,  in  particular,  the  Trust  will 
either  provide  for  aimual  meetings 
(except  to  the  extent  that  the 
/Commission  may  interpret  Section  16 
of  the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act  (although  the  Trust  is 
not  one  of  the  trusts  described  in 
Section  16(c)  of  the  1940  Act),  as  well 
as  with  Section  16(a)  of  the  1940  Act. 
and,  if  and  when  applicable.  Section 
16(b)  of  the  1940  Act.  Further.  The  Trust 


will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  The  Trust  will  notify  all 
Participating  Insurance  Companies  that 
Separate  account  prospectus  disclosiu«s 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate.  The 
trust  will  disclose  in  the  prospectuses  of 
the  Series  that:  (a)  The  Trust  is  intended 
to  be  a  funding  vehicle  for  all  types  of 
variable  annuity  and  variable  life 
insurance  contracts  offered  by  various 
insurance  companies  and  for  certain 
qualified  pension  and  retirement  plans; 
(b)  material  irreconcilable  conflicts 
possibly  may  arise;  and  (c)  the  Trust's 
Board  will  monitor  events^in  order  to 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict. 

11.  If,  and  to  the  extent  that.  Rules  6e- 

2  or  6e-3(T)  are  amended  (or  if  Rule  6e- 

3  imder  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any' 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  or 
shared  funding  on  terms  and  condittons 
materially  different  ftx)m  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Trust , 
and/or  the  Participating  Entities,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  or  6e-3(T),  as  they  may  be 
amended,  and  Rule  6e-3,  as  it  may  be 
adopted,  to  the  extent  such  rules  are 
applicable. 

12.  At  least  annually,  the  Participating 
Entities  shall  submit  to  the  Board  such 
reports,  materials  or  data  as  the  Board 
reasonably  may  request  so  that  the 
Board  may  carry  out  fiilly  the 
obligations  imposed  by  the  conditions 
contained  in  these  conditions.  Such 
reports,  materials  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating  Entities 
to  provide  these  reports,  materials  and 
data  to  the  Board,  when  the  Board  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all 
Participating  Entities  under  their 
agreements  governing  participation  in 
the  Trust. 

13.  All  reports  received  by  a  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  reg^d  to  (a) 
determining  the  existence  of  a  conflict; 
(b)  notifying  Participating  Entities  of  a 
conflict;  and  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 


recorded  in  the  minutes  of  the  Board  or 
other  appropriate  records.  Such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc  97-24378  Filed  »-12-87;  S:45  am] 
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SECURITIES  AND  EX^IANQE 
COMMISSION 

[niiMM  No.  34-39028;  Rto  Na  8R-0HX- 
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S*lf-R0gul«tory  Organization*; 
Chicago  Stock  Exchange,  Inc.;  Ordar 
Granting  Approval  to  Ptopoaed  Rula 
Changa  Ralating  to  a  Spaciaiiafa  Da- 
Regiatration  in  an  laaua 

September  8, 1997. 

I.  Introduction 

On  June  4. 1997,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  Article 
XXX,  Rule  1,  Interpretation  and  Policy 
.01  of  the  CHX  Rules,  to  change  a  policy 
of  the  Exchange's' Committee  on 
Specialist  Assignment  and  Evaluation 
("CSAE")  relating  to  the  time  periods 
for  which  a  co-specialist  must  trade  a 
security  before  deregistering  as  the 
specialist  for  the  security,  "niis  policy 
would  be  in  effect  for  a  one  year  pilot 
program. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38882  (July  28,  1997),  62  FR  41981 
(August  4, 1997).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  prop>osed  rule  change. 

II.  Description 

The  Exchange's  CSAE  is  responsible 
for.  among  other  things,  appointing 


'  15  U.S.C.  S  7S«(b)(l). 
» 17  C3TI  240.19t>-4. 
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specialists  and  co-specialists  ^  and 
conducting  de-registration  proceedings 
in  accordance  with  Article  XXX  of  the 
Exchange's  rules.*  As  described  in 
existing  Interpretation  and  Policy  .01  of 
Rule  1  of  Article  XXX,  seven 
circumstances  may  lead  to  the  need  for 
assignment  or  re-assignment  of  a 
security.  One  such  circimistance  is  by 
specialist  request. 

Currently,  the  CSAE  "will  initiate  a 
re-assignment  proceeding  if  it  believes 
that  such  action  is  called  for."  '  Using, 
this  standard,  the  CSAE's  current  policy 
is  to  require  a  co-specialist  to  trade  an 
issue  awarded  in  competition  "  for  a  two 
year  period,  and  to  trade  an  isstie 
awarded  without  comp>etition  for  a  six- 
month  period,  before  permitting  a  co- 
specialist  to  de-register  in  the  issue. 

The  CHX  proposes  to  amend  this 
poUcy  for  a  one  year  pilot  program. 
Si>ecifically,  the  proposal  would  change 
the  time  periods  for  which  a  co- 
specialist  must  trade  an  issue  befpre  the 
C^AE  will,  in  general,  approve  a  co- 
specialist's  request  to  deregister  in  an 
issue/  These  time  periods  would  vary 
depending  on  whether  the  issue  was 
awarded  in  competition  or  without 
completion  and  whether  another 
specialist  will  assume  the  responsibility 
to  trade  the  issue. 

Under  the  proposed  rule  change,  for 
a  security  that  was  awarded  to  a  co- 
specialist  in  competition,  such  co- 
specialist  will  be  required  to  trade  the 
security  for  one  year  before  being  able 
to  deregister  in  the  security  if  no  other 
specialist  will  be  assigned  to  the 
security  after  posting."  The  two  year 


>  A  spacialist  U  a  "unit"  or  organization  which 
has  ragiitvred  as  such  with  the  Exchange  under 
Article  XXX.  Rule  1.  A  co-specialist  is  an  individual 
who  has  registered  as  such  under  Article  XXX,  Rule 
1.  See  CHX  Rules  Article  XXX  Rule  1, 
Interpretation  and  Policy  .01.4(a). 

«  See  CHX  Rules  Article  IV,  Rula  4.         * 

>  See  CHX  Rules  Article  XXX.  Rula  1, 
Interpretation  and  Policy  .01.2. 

*  In  this  context,  "in  competition"  means  that 
more  than  one  specialist  had  applied  to  be  the 
specialist  in  the  isaua. 

'  The  Exchange  stated  its  intention  to  have  the 
new  policy  apply  anytime  ther«  will  not  be  another 
specialist  assigned  to  the  issue,  such  as  if  the 
security  was  to  be  returned  to  the  cabinet,  put  in 
the  cabinet  for  the  first  time,  or  traded  by  a  lead 
primary  market  maker  pursuant  to  CHX  Rules 
Article  XXXIV.  Rule  3.  See  Amendment  No.  2. 
tupn  note  1.  Cabinet  securities  are  those  securities 
which  the  Board  of  Governors  designates  to  be 
traded  in  the  cabinet  system  because  in  the  _ 
judgment  of  the  Board  such  securities  do  not  trade 
with  sufficient  frequency  to  warrant  their  retention 
in  the  specialist  system.  See  CHX  Rules  Article 
XXVin.  Rule  6.  For  a  more  detailed  explanation  of 
the  operation  of  the  cabinet  system,  see  CHX  Rules 
Article  XX.  Rule  11. 

*  In  this  context,  posting  means  that  all  specialists 
are  put  on  notice  that  the  security  in  question  is 
available  for  reassignment.  See  OiX  Rules  Article 
XXX.  Rula  1.  Telephone  conversation  between 


time  period  currently  in  place  for  an 
intra- firm  transfer  of  such  issues  [i.e., 
transferring  the  issue  to  another  co- 
specialist  in  the  same  specialist  unit) 
will  remain.  For  a  security  that  was 
awarded  to  a  co-specialist  without 
competition,  such  co-specialist  will  be 
required  to  trade  the  security  for  a  three 
month  period  before  being  able  to 
deregister  in  the  security  if  no  other 
specialist  will  be  assigned  to  the 
security  after  posting.  The  six  month 
time  period  currently  in  platce  for  an 
intra-firm  transfer  of  such  issues  will 
remain. 

Whether  or  not  the  security  was 
awarded  in  competition,  the  effective 
date  of  a  specialist's  deregistration  in  an 
issue  for  which  no  specialist  will  be 
assigned  after  posting  will  be  the  Brst 
business  day  of  each  calendar  quarter; 
provided,  however,  that  the  applicable 
time  period  for  which  a  specialist  is 
required  to  trade  an  issue  must  have 
been  satisfied  prior  to  such  date. 

Whether  or  not  the  security  was 
awarded  in  competition,  in  general,  the 
CSAE  will  require  specialists  to  provide 
sending  firms  at  least  15  days  advance 
notice  of  a  its  intention  to  de-register  in 
the  issue. 

m.  Diacuasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereilnder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6{b).' 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public.  *<> 

The  Commission  believes  that  the 
new  policy,  as  proposed,  should  result 
in  a  more  accurate  balance  between  the 
interests  of  consistency  and  continuity 
with  respect  to  the  trading  of  an  issue 
by  a  particular  specialist  and  that  of  a 
specialist  in  having  the  flexibility  to 
deregister  in  an  unprofitable  issue.  In 
this  regard,  the  Commission  believes 
that  the  proposed  rule  change  will  still 
preserve  an  appropriate  time  period  for 
which  the  specialist  cannot  deregister  in 
an  issue.  For  a  security  that  was 


David  Rusoif,  Attorney,  Foley  &  Lardner,  and 
Heather  Seidel,  Attorney,  Division  of  Market 
Regulation,  Commission,  on  ]uly  24, 1997. 

•15U.S.C.  578f(b). 

">In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(a 


awarded  to  a  co-specialist  in 
competition,  such  co-specialist  will  be 
required  to  trade  the  security  for  one 
year  before  being  able  to  deregister  in 
the  security  if  no  other  specialist  will  be 
assigned  to  the  security  after  posting. 
For  a  security  that  was  awarded  to  a  co- 
specialist  without  competition,  such  co- 
specialist  will  be  required  to  trade  the 
security  for  a  three  month  period  before 
being  able  to  deregister  in  the  security 
if  no  other  specialist  will  be  assigned  to 
the  security  after  posting. 

The  Commission  also  believes  that  the 
proposed  new  policy  may  help  to 
encourage  more  specialists  and  co- 
specialists  to  apply  for  additional 
issues.  The  Commission  notes  that 
under  the  current  poUcy,  a  specialist  or 
co-speciah$t  may  be  reluctant  to  apply 
to  become  a  specialist  in  an  issue 
because  of  the  long  time  (wriod  for 
which  it  must  hold  the  security  before 
deregistering.  By  reducing  the  current   ' 
time  periods  for  which  a  specialist  or 
co-specialist  must  trade  a  security 
before  being  allowed  to  deregister  in 
that  security,  when  no  other  specialist 
will  be  assigned  to  that  security,  the 
proposal  may  reduce  the  risk  and 
exposure  that  is  attendant  with 
registering  for  a  particular  issue.  In  turn, 
the  Commission  believes  that  the 

firoposal  could  increase  the  overall 
iquidity  and  depth  of  the  CHX  market 
by  encouraging  specialists  to  register  in 
additional  secuirities. 

The  Commission  further  believes  that 
the  proposed  pilot  provides  adequate 
notice  to  order  entry  firms  of  the  change 
in  the  status  of  an  issue,  by  providing 
that  such  firms  be  given  at  least  15  days 
advance  notice  of  a  co-specialist's 
intention  to  deregister  in  the  issue.  In 
addition,  the  effective  date  of  a 
specialist's  deregistration  will  be  the 
first  business  day  of  each  calendar 
quarter,  provided,  however,  that  the 
applicable  time  period  for  which  a 
specialist  is  required  to  trade  an  issue 
must  have  been  satisfied  prior  to  such 
date. 

The  Commission  believes  that 
approving  the  proposed  rule  change  as 
a  pilot  program  is  reasonable  under  the 
Act  because  it  will  serve  to  protect 
investors  and  the  public  interest  by 
allovtring  the  CHX  time  to  collect  data  on 
its  effectiveness  and  to  determine 
whether  any  modifications  are 
necessary.  The  pilot  will  expire  on 
September  8, 1998,  The  Commission 
requests  that  the  CHX  submit  a  report 
on  the  effectiveness  of  the  pilot  program 
by  July  8, 1998.  The  report  should  state 
the  Exchange's  views  on  the 
effectiveness  of  the  policy  change, 
including,  but  not  limited  to,  whether 
there  has  been  an  increase  in  the 
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number  of  specialists  or  co-specialists 
who  register  in  additional  securities. 
The  report  should  also  include  data  on 
(1)  the  rate  of  deregistration  at  the 
specialist's  request,  and  (2)  the  number 
of  specialists  applying  to  register  in 
securities  that  do  not  have  a  specialist 
already  assigned,  and  compare  that  data 
for  the  pilot  year  to  the  prior  year.  In 
addition,  the  Commission  requests  that 
the  CHX  submit  by  July  8, 1998,  any 
proposed  rule  change  pursuant  to  Rule 
19b--4  under  the  Act  ^^  to  further  extend 
or  seek  permanent  approval  of  the  pilot 
program. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the^ct."  that  the 
proposed  rule  change  (SR-CHX-97-15) 
is  approved  on  a  one  year  pilot  basis 
through  September  8, 1998. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUmd, 

Deputy  Secretary. 

IFR  Doc.  97-24305  Filed  9-12-97;  8:45  am) 
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Setf-Regulatory  Organizations;  Tha 
Depository  Trust  Company;  Notice  of 
Rling  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Disclosure  Requirements  for 
Transactions  Involving  Inflation 
Indexed  Securities  Through  the 
Institutional  Delivery  System 

September  8, 1997. 

Pureuant  to  Section  19(b)(l)i  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
May  19, 1997,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
m  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Section  M  of  DTC's 
participant  operating  procedures  in 
accordance  with  certain  disclosure 
requirements  for  transactions  involving 
inflation  indexed  securities  processed 
through  DTC's  Institutional  Delivery 
("ID")  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PSA  The  Bond  Market  Trade 
Association  ("PSA")  on  behalf  of  its 
members  and  all  other  registered 
brokers  and  dealers,  received  no-action 
and  interpretive  relief  from  the 
Commission  and  the  Treasury 
(collectively  "interpretive  refief ')' 
regarding  the  application  of  certain 
regulations  to  inflation  indexed 
securities  issued  by  the  U.S.  Treasury 
Department  ("Treasury").  The  purpose 
of  the  proposed  rule  change  is  to  enable 
broker-dealers  that  use  DTC's  H)  system 
for  generating  confirmations  for  their 
customer  transactions  to  comply  with 
the  disclosure  requirements  set  forth  in 
the  interpretive  reUef, 

The  interpretative  relief  requires 
broker-dealers  to  disclose  in 
confirmations  for  inflation  indexed 
securities  that  yield  to  maturity  may 
vary  due  to  inflation  adjustments  or 
provide  disclosure  to  similar  effect.  A 
broker-dealer  using  the  ID  system  can 
enter  data  in  the  secrurity  type  field 
identifying  the  security  as  an  inflation 


"  17  CFR  200.19b-4. 

"15U.S.C.S7Bs(bK2). 
"  17  CFR  20O.3O-3(a)(12). 
MS  U.S.C.  7«8(bMl). 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'  Letter  from  Robert  L.D.  Colby,  Deputy  Director, 
Division  of  Market  Regulation,  Commission,  to  Paul 
Saltaman.  Senior  Vice  President  and  General    . 
Counsel.  PSA  The  Bond  Market  Association, 
(January  17, 1997):  letter  from  Richard  L.  Gregg, 
Commissioner,  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  to  Michael>\. 
Macchiaroli,  Associate  Director,  Division  of  Market 
Regulation.  Commission  (January  17, 1997). 


indexed  security  by  using  a  designated 
acronym  (t.e..  "ITS").  Under  the 
proposed  rule  change.  DTC  will  add 
procedures  to  its  ID  system  to  provide 
that  when  the  designated  acronym 
identifying  an  inflation  indexed  security 
appears  in  the  security  type  field  of  the   • 
ID  confirmation,  the  required  disclosure 
will  be  deemed  to  be  a  part  of  the  ID 
confirmation  for  that  transaction. 

The  interpretative  relief  also  requires 
confirmations  involving  inflation 
indexed  securities  for  when-issued 
transactions  and  for  transactions  in  the 
Treasury's  Separate  Trading  of 
Registered  Interest  and  Principal  of 
Securities  ("STRIPS")  program  to 
disclose  the  real  yield  [i.e.,  nominal 
yield  not  adjusted  for  inflation)  for  the 
securities.*  Under  the  proposed  rule 
change,  a  broker-dealer  using  the  ID 
system  to  send  confirmations  for  such 
transactions  vtrill  be  able  to  disclose  the 
real  yield  by  entering  that  figure  either 
in  the  yield  field  or  in  the  special 
instructions  field  of  trade  data 
submitted  to  the  ID  system. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  will  assure  the  safeguarding  of 
securities  andfunds  which  are  in  the 
custody  or  control  of  DTC  by  facifitating 
the  confirmation  of  transactions  in 
inflaticHi  indexed  securities  through  the 
use  of  DTC's  ID  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  • 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  proposed  rule  change  was 
developed  through  discussions  with 
PSA  acting  on  behalf  of  its  members  and 
with  several  participants.  Written 
comments  from  DTC  participants  or 
others  have  not  been  soficited  or 
received  on  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii) «  of  the  Act  and  pureuant 


*  PSA  The  Bond  Market  Association  Trading 
Practice  Guidelines  for  Inflation  Indexed  Securitiw 
(December  18, 1996). 

» 15  U.S.C.  78q-l. 

•15  U.S.C  78»(b)(3HAMiu). 
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to  Rule  19b-4(e)(4]  ">  promul^ted 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  of  a 
registered  clearing  agency  that  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  DTC  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  DTC  or  persons  using  the  service.  At 
any  time  within  sixty  days  of  the  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

On  August  25, 1997,  notice  of  filing 
of  File  No.  SR-DTC-97-07  was 
incorrectly  published  in  the  Federal 
Register  as  a  proposed  rule  change  filed 
pursuant  to  Section  19(b)(2).*  This 
notice  of  the  proposed  rule  change 
supersedes  that  release  and  correctly 
publishes  notice  of  filing  of  File  No.  SR- 
DTC-97-07  as  a  proposed  rule  change 
filed  pursuant  to  Section  19(b)(3)(A). 
The  proposed  rule  change  became 
immediately  effective  upon  filing  with 
the  Commission  on  May  10, 1997. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission.and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-97-07  and 
should  be  submitted  by  October  6, 1997. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-24303  Filed  9-11-97;  8:45  am] 

BH.UNQ  OOOE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-39030;  File  No.  SR-PHLX- 
97-55] 

Self- Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  Thereto,  Relating 
to  ElimlrKition  of  the  Enhanced  Parity 
Split  for  the  Specialist  in  the  3D 
German  Mark  Foreign  Currency 
Options 

September  8. 1997. 

I.  Introduction 

On  May  29, 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
eliminate  firom  Exchange  Rule  1014(h) 
("Rule")  the  enhanced  parity  split  for 
the  specialist  in  the  dollar  denominated 
delivery  German  Mark  ("3D")  foreign 
currency  options  ("FCOs"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  10, 1997.3  No 
comments  were  received  on  the 
proposal.  On  August  6, 1997,  the  Phlx 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.*  This  order 
approves  the  proposal  as  amended. 

n.  Description  of  the  Proposal 

In  January,  1995,  the  Exchange 
amended  the  Rule  to  adopt  an  enhanced 
split  for  its  specialist  in  3D  FCOs  *  in 


'  17  CFR  240.19b-4(eX4). 
■Securities  Exchange  Aa  Releaie  No.  38950 
(August  19.  1997],  62  FR  44997. 


•  17  CFR  200.3a-3(aKl2). 
'  15  U.S.C  7««(b)(l). 
»17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  38808  (July 
1.  1997).  62  FR  37111  (July  10.  1997). 

*  See  letter  from  Michele  R.  Weisbaum,  Vice 
President  and  Associate  General  Counsel,  Phlx  to 
[)avid  Siersdzki,  Attorney,  SEC.  dated  August  6, 
1997  ("Amendment  No.  1").  In  Amendment  No.  1, 
the  Phlx  proposed  to  amend  Option  Floor 
Procedure  Advice  B-7.  Time  Priority  of  Bids/Offers 
in  Foreign  Currency  Options,  to  delete  text 
describing  the  enhanced  specialist  split  for  30 
options. 

>  30  FCOs  are  cash-settled.  European-style,  cash/ 
spot  FCO  contracts  on  the  German  mark  that  trade 
in  one-«veek  and  two-week  expirations.  See 


order  to  encourage  the  specialist  to 
make  deeper  markets  to  attract  order 
flow."  The  Rule  provides  that  the 
Foreign  Currency  Option  Committee 
("the  Committee")  would  conduct  a 
review  of  the  entitlement  to  the 
enhanced  parity  split  at  the  end  of  the 
first  year  and  then  every  6  months 
thereafter.  Pursuant  to  the  most  recent 
review,  the  Committee  determined  to 
eliminate  the  enhanced  split  which  was 
only  applicable  to  this  one  product 
traded  on  the  Foreign  Currency  Option 
Floor  of  the  Exchange.  The  specialist  in 
the  product  has  not  objected  to  the 
elimination  of  the  enhanced  split.  In 
fact,  the  specialist  firm  trading  this 
product  has  indicated  that  enhanced 
split  is  not  particularly  useful  to  the 
firm  and  that  the  firm  does  not  generally 
take  advantage  of  it.'  In  addition,  the 
Exchange  has  represented  that  the  order 
size  in  this  product  is  generally  not 
large  enough  to  trigger  the  enhanced 
split."  Although  the  Exchange  is 
proposing  to  eliminate  the  enhancement 
at  this  time,  it  represents  it  is  continuing 
to  study  the  potential  use  of  enhanced 
splits  for  the  Foreign  Currency  Option 
Floor  on  a  broader  basis."  By 
eliminating  the  current  enhanced  split, 
parity  and  priority  will  be  determined 
in  accordance  with  Exchange  Rule  119 
and  the  remainder  of  section  (h)  to  Rule 
1014. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities  ^ 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). *° 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  "  requirements  that  the 


Securities  Exchange  Act  Release  No.  33732  (Mar.  8, 
1994),  59  FR  12023  (Mar.  IS,  1994). 

*  See  Securities  Exchange  Act  Release  No.  35177 
(Dec.  29, 1994).  60  FR  2419  (Jan  9. 1995)  ("Original 
Split  Approval  Order"). 

'  See  letter  from  Michele  R.  Weisbaum,  Vice 
President  and  Associate  General  Counsel,  Phlx  to 
David  Sieradzki,  Attorney,  SEC,  dated  June  30, 1997 
("Phlx  Letter"). 

■Telephone  conversation  between  Michele  R. 
Weisbaum.  Vice  President  and  Associate  General 
Counsel,  Phlx,  James  T.  McHale.  Special  Counsel. 
SEC  and  David  Sieradzki.  Attorney.  SEC  (June  19, 
1997).  Rule  1014(h)  provides  that  "(tlhis  enhanced 
split  will  not  apply  where  a  customer  bid/offer  for 
under  100  contracts  has  time  priority." 

'The  Exchange  represents  that  it  is  in  the  process 
of  considering  new  and  different  types  of  parity 
splits  that,  if  adopted,  would  be  applicable  to  all 
products  traded  by  specialists  on  the  foreign 
currency  option  floor  or  at  least  to  a  broader  range 
of  specialist  traded  products.  See  Phlx  Letter,  supra 
note  7. 

'•15  VS.C  78f(b). 

•>15U.S.C78f(bM5). 
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rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest." 

The  Exchange  has  represented  that 
the  enhanced  parity  split  for  3D  FCOs 
is  not  frequently  used  and  has  not 
served  as  an  effective  means  of 
attracting  order  flow  to  the  Exchange. 
When  the  enhanced  parity  split  for  3D 
FCOs  was  initially  approved,  the 
Commission  stated  that  it  was 
reasonable  for  the  Exchange  to  grant 
these  benefits  to  specialists  as  long  as 
they  did  not  unreasonably  restrain 
competition  or  harm  investors.  In 
addition,  the  Commission  believed  that 
granting  these  benefits  to  specialists  was 
within  the  business  judgement  of  the 
Exchange.'^  Similarly,  the  Commission 
believes  that  it  is  within  the  business 
judgement  of  the  Exchange  to  eliminate 
these  benefits  to  specialists,  provided 
that  competition  is  not  unreasonably 
restrained  nor  investors  harmed. 
Accordingly,  the  Commission  believes 
that  it  is  reasonable  for  the  Exchange  to 
rescind  the  enhanced  parity  split  and 
examine  other  potential  methods  of 
attracting  order  fiow  to  the  Exchange. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
does  not  change  the  nature  of  the 
proposal,  but  merely  conforms  Options 
Floor  Procedure  Advice  B-7  to  reflect 
the  elimination  of  the  enhanced 
specialist  split  for  3D  FCOs.  Further,  the 
Commission  notes  that  the  original 
proposal  was  published  for  the  full  21- 
day  comment  period  and  no  comments 
were  received  by  the  Commission. 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  approve  Amendment 
No.  1  to  the  Exchange's  proposal  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-Phk-97-25  and  should  be 
submitted  by  October  6, 1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»«  that  the 
proposed  rule  change  (SR-Phlx-97-25) 
is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-24304  Filed  9-12-97;  8:45  am] 

aiLUNO  OOOE  W10-01-M 


"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 

"See Original  Split  Approval  Order,  supn  note 
6. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Rnance  Docket  No.  32760] 

Union  Pacific  Railroad  Company- 
Control  and  Merger— Southern  Pacific 
Transportation  Connpany:  Reno 
Mitigation  Study,  PreHminary 
Mitigation  Plan 

AGBICY:  Surface  Transportation  Board. 

Transportation. 

action:  Issuance  of  Preliminary 

Mitigation  Plan  (PMP),  request  few 

public  comment,  and  notice  of  public 

meetings. 

SUMMARY:  The  Surface  Transportation 
Board's  (Board)  Section  of 
Environmental  Analysis  (SEA)  will 
issue  the  Preliminary  Mitigation  Plan 
(PMP)  for  the  Reno,  NV  Mitigation 
Study  on  September  15, 1997,  for  public 
review  and  comment.  On  August  12. 
1996,  in  Decision  No.  44,  the  Board 
approved  the  Union  Pacific/ Southern 
Pacific  merger.  As  part  of  its  approval, 
the  Board  directed  SEA  to  conduct  a 
mitigation  study  to  develop  additional 
tailored,  environmental  mitigation 
measures  (beyond  those  already 
imposed  in  IJecision  No.  44)  to  address 


imique  local  conditions  in  Reno  and 
Washoe  County  regarding  the  potential 
environmental  impacts  of  increased  rail 
traffic.  The  preliminary  results  of  this 
study  and  SEA's  preliminary 
recommendations  for  additional 
environmental  mitigation  measures  are 
reflected  in  the  PMP.  SEA  encourages 
pubhc  comment  on  the  PMP  during  the 
30-day  review  period,  which  will  end 
on  October  15, 1997.  SEA  will  distribute 
copies  of  the  PMP  to  interested  parties. 
In  addition,  copies  of  the  PMP  will  be 
available  at  the  Reno  and  Sparks 
branches  of  the  Washoe  County  Public 
Library,  or  by  request  by  calling  (202) 
565-1539. 

SEA  will  hold  two  public  information 
meetings  on  October  9, 1997,  to  provide 
the  public  with  further  opportunity  to 
comment  on  the  PMP  and  receive 
additional  information.  SEA  will 
consider  all  public  comments  and  issue 
a  Final  Mitigation  Plan  (FMP)  for  public 
review  and  comment.  Based  on  the 
PMP.  FMP,  and  public  comments,  SEA 
will  then  make  its  final 
recommendations  to  the  Board.  The 
public  information  meetings  will  be 
held  on  October  9,  1997,  at  Reno  City 
Hall.  490  South  Center  Street,  Reno.  NV. 
The  afternoon  meeting  will  include  an 
informal  open  house  from  1:30  p.m.- 
2:30  p.m.,  followed  by  a  presentation 
and  formal  public  meeting  beginning  at 
2:30  p.m.  The  evening  meeting  will 
include  an  informal  open  house  from 
6:00  p.m.-7:00  p.m..  and  a  formal  public 
meeting  beginning  at  7:00  p.m. 

Public  comments  should  be  submitted 
in  writing  (one  original  plus  10  copies), 
no  later  than  October  15. 1997,  to:  Office 
of  the  Secretary,  (Dase  Control  Unit. 
Finance  Docket  No.  32760,  Surface 
Transportation  Board,  1925  K  Street. 
NW..  Washington,  DC  20423-0001. 
Mark  the  lower  left  hand  comer  of  the 
envelope:  Attention:  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental 
Analysis,  Environmental  Filing — ^Reno. 

FOR  FURTHER  INFOMMATION  CONTACT: 

Harold  McNulty,  Section  of 
Environmental  Analysis,  Room  500, 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423. 
(202)  565-1539,  TDD  for  the  hearing 
impaired:  (202)  565-1695. 

By  the  Board,  Elaine  K.  Kaiser.  Chief, 
Section  of  Environmental  Analysis. 
Venum  A.  Williams, 
Secretary. 
(FR  Doc.  97-24406  Filed  »-12-«7;  8:45  am) 


'M5  U.aC.  788(bM2). 

»» 17  CFR  200.30-3(«M12). 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Rnanc*  Doctot  No.  32760] 

Union  Pacific  Railroad  Company — 
Control  and  Merger — Southern  Pacific 
Transportation  Company:  Wichita 
IMitigation  Study,  Preiiminary 
Mitigation  Plan 

AGCNCY:  Sur&ce  Transportation  Board. 

Transportation. 

ACTION:  Issuance  of  Preliminary 

Mitigation  Plan  (PMP),  request  for 

public  conunent.  and  notice  of  public 

meeting. 

SUMMARY:  The  Surface  Transportation 
Board's  (Board)  Section  of 
Environmental  Analysis  (SEA)  will 
issue  the  Preliminary  Mitigation  Plan 
(PMP)  for  the  Wichita,  KS  Mitigation 
Study  on  September  15,  1997,  for  public 
review  and  comment.  On  August  12, 
1996,  in  Decision  No.  44.  the  Board 
approved  the  Union  Pacific/Southern 
Pacific  merger.  As  part  of  its  approval, 
the  Board  directed  SEA  to  conduct  a 
mitigation  study  to  develop  additional 
tailored  environmental  mitigation 
measures  (beyond  those  already 
imposed  in  Decision  No.  44)  to  address 
unique  local  conditions  in  Wichita  and 
Sedgwick  County  regarding  the 
potential  environmental  impacts  of 
increased  rail  traffic.  The  preliminary 
results  of  this  study  and  SEA's 
preliminary  recommendations  for 
additional  environmental  mitigation 
measures  are  reflected  in  the  PMP.  SEA 
encourages  public  comments  on  the 
PMP  during  the  30-day  review  period, 
which  will  end  on  October  15, 1997. 
SEA  will  distribute  copies  of  the  PMP 
to  interested  parties.  In  addition,  copies 
of  the  report  will  be  available  at  the 
Wichita  and  Sedgwick  County  Library 
and  Wichita  State  University  Library,  or 
by  request  by  calling  (202)  565-1530. 
SEA  will  hold  a  public  information 
meeting  on  September  30, 1997,  to 
provide  the  public  with  an  opportimity 
to  comment  on  the  PMP  and  receive 
additional  information.  SEA  will 
consider  all  public  comments  and  issue 
a  Final  Mitigation  Plan  (FMP)  for  public 
review  and  comment.  Based  on  the 
PMP,  FMP,  and  public  comments,  SEA 
will  then  make  its  final 
recommendations  to  the  Board.  The 
meeting  will  be  held  in  the  Mary  Jane 
Teall  Theater  at  the  Century  U 
Convention  Center  in  Wichita.  The 
meeting  will  include  an  informal  open 
house  from  6:00  p.m.  to  7:00  p.m.,  and 
a  formal  public  meeting  beginning  at 
7:00  p.m. 


Public  comments  should  be  submitted 
in  writing  (one  original  plus  10  copies), 
no  later  than  October  15, 1997,  to:  Office 
of  the  Secretary,  Case  Control  Unit, 
Finance  Docket  No.  32760,  Surface 
Transportation  Board,  1925  K  Street, 
NW..  Washington.  DC  20423-0001. 
Mark  the  lower  left  hand  corner  of  the 
envelope:  Attention:  Elaine  K.  ICaiser, 
Chief,  Section  of  Environmental 
Analysis.  Environmental  Filing — 
Wichita. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  Dalton,  Section  of 
Environmental  Analysis,  Room  500, 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington.  DC  20423, 
(202)  565-1530,  TEH)  for  the  hearing 
impaired:  (202)  565-1695. 

By  the  Board,  Elaine  iC  Kaiser.  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc  97-24407  Filed  9-12-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Dockat  Na  A8-S6  (Sub-Na  54«X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — in 
Mecklenburg  County,  NC 

On  August  4,  1997.  CSX 
Transportation,  Inc.  (CSXT)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  its 
Florence  Service  Lane.  Charlotte 
Subdivision,  extending  from  milepost 
SF&-1.52  near  State  Street  to  milepost 
SFC-0.82  at  the  end  of  track  at  Cedar 
Street  Yard,  which  traverses  U.S.  Postal 
Service  Zip  Code  28202.  a  distance  of 
0.70  miles,  in  Charlotte,  Mecklenburg 
County,  NC. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
doounentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it.  The  interest  of 
railroad  employees  will  be  protected  by 
the  conditions  set  forth  in  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  LCC  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  November  21, 
1997. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 


exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  October  6, 1997.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  549X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington.  IX!  20423- 
0001;  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street— J150,  Jacksonville,  FL 
32202. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandoimient  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  enviroiunental 
issues  may  be  directed  to  the  Board's 
Section  of  Enviroimiental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
theEA  will  generally  be  within  30  days 
of  its  service. 

Decided:  September  9. 1997. 

By  the  Board.  David  M.  Konsdmik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
[FR  Doc.  97-24408  Filed  9-12-97;  8:45  am) 

MLUNQ  COOE  4*1S-00-# 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  5. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
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information  collection  requirement(s)jo 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officef, 
Department  of  the  Treasury.  Room  2110. 
1425  New  York  Avenue,  NW.,  . 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  PBATF) 

OMB  Number:  1512-0021. 

Form  Number:  ATF  F  4587  (5330.4). 

Type  of  Review:  Extension. 

Title:  Application  to  Register  as  an 
Importer  of  U.S.  Munitions  Import  List 
Articles. 

Description:  Filing  of  this  form  with 
ATF  and  payment  of  the  associated  fee 
authorizes  the  registrant  to  import  U.S. 
Munitions  Import  List  articles,  such  as 
firearms,  ammunition,  military  vehicles, 
aircraft,  vessels  of  war.  etc.  Maintenance 
of  this  form  by  ATF  allows 
determinations  about  the  eligibility  of 
an  entity  to  import  such  articles  into  the 
U.S. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other 
(optionally  for  1  to  5  years). 

Estimated  Total  Reporting  Burden: 
150  hours. 

OMB  Number:  1512-0043. 

Fonn  Number  ATF  F  8,  Part  H 

Type  of  Review:  Extension. 

Title:  Renewal  of  Firearms  License. 

Description:  This  form  is  filed  by  the 
licensee  desiring  to  renew  a  federal 
firearms  license.  I^  is  used  to  identify 
the  applicant,  locate  the  business 
premises,  identify  the  type  of  business 
conducted,  and  determine  the  eligibility 
of  the  applicant. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
41,300. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Other  (once 
every  3  years). 

Estimated  Total  Reporting  Burden: 
13,629  hours. 

OMB  Number:  1512-0502. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5210/12  and  ATF 
REC  5210/1. 

Type  of  Review:  Extension. 


Title:  Tobacco  Products 
Manufacturers — ^Notice  for  Tobacco 
Products. 

Description:  Tobacco  products 
manufacturers  maintain  a  record  system 
showing  tobacco  and  tobacco  product 
receipts,  production  and  dispositions 
whichsupportt  removals  subject  to  tax; 
transfers  in  bond;  and  inventory 
records.  These  records  are  vital  to  tax 
enforcement. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Burden  Hours  Per 
Respondent:  None  (records  are  usual 
and  customary  requirements. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Room  3200,  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-24313  Piled  9-12-97;  8:45  am) 

BILUNQOOOC  4ttO-a»-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  5. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasunr,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0013. 

Form  Number;  CF  3171. 

Type  of  Review:  Extension. 

Title:  Application-Permit-Special 
License  Unlading/Lading,  Overtime 
Services. 

Description:  Customs  Form  3171  is 
used  by  commercial  carriers  and 
importers  as  a  request  for  permission  to 


unlade  imported  merchandise,  baggage, 
or  passengers  and  for  overtime  services 
of  Customs  officers  in  connection  with 
lading  or  unlading  of  merchandise,  or 
the  entry  or  clearance  of  a  vessel, 
including  the'boardiog  of  a  vessel  for 
preliminary  supplies,  ship's  stores,  sea 
stores,  or  equipment  not  to  be  reladen, 
which  is  subject  to  free  or  duty-paid 
entry. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents; 
1,500. 

Estimated  Burden  Hours  Pa- 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
39.^00  hours. 

OMB  Number:  1515-0022. 

Form  Number:  CF  43 1 5 . 

7)7>e  of  Review:  Extension. 

Title:  Application  for  Allowance  in 
Duties. 

Description:  This  collection  is 
required  by  the  Customs  Service  in 
instances  of  claims  of  damaged  or 
defective  merchandise  on  which  an 
allowance  in  duty  is  made  in  the 
liquidation  of  the  entry.  Tbe 
information  is  used  to  substantiate 
importers  claims  for  suchduty 
allowances. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Burden  Hours  Per 
Respondent:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  TotalReporting  Burden: 
1,600  hours. 

Clearance  Officer:  ].  Edgar  Nichols, 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  HoiUnd, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-24314  Filed  9-12-97;  8:45  am) 

BILLING  COOE  4t»-M-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

Septembers.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
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L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  shmild  be  addieesed  to  the 
CM^  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officen 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 

lataraal  Sevenne  Service  (KS) 

QMB  Number  1545-0217 


Form  Number:  IRS  Forms  5735  and 
Schedule  P  (Form  5735). 

Type  of  Review:  Extension. 

Title:  Possessions  CcHporation  Tax 
Credit  (Under  Sections  936  and  30A) 
(5735);  and  Allocation  of  Income  and 
Expenses  Under  Section  936(h)(5) 
(Schedule  P). 

Description:  Form  5735  is  used  to 
compute  the  possessions  tax  credit 
under  sections  936  and  30A.  Schedule 
P  is  used  by  corporations  that  elect  to 


share  the  income  or  expenses  with  their 
affiliates.  Each  form  provides  the  IRS 
with  inf(Hination  to  determine  if  the 
corporations  have  correctly  computed 
the  tax  credit  and  the  cost-sharing  or 
profit-split  method. 

Respondents:  Business  m  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,371. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


FOiin 


necunJfceo|jiinj 


LoMTiing  about  the 
lew  of  the  Iwin 


Prspafing  the  form 


Copyino.)    

blno,  and  sendh'iy 
the  tonn  to  the  IRS 


5735 

Schedule  P  (5735) 


20  hr..  34  mhi 
10  hr.,  2  n*)  „ 


3  hr.,  38  mm 
1  hr..  56  min 


5  hr..  4  min 
4  hr..  2  min 


16mia 
32mia 


Frequency  ofReepoBMe:  Annually. 

EstLaiated  Total  Reporting/Recordkeeping  Burden:  32,713  hours.  ^ 

OMB  Number  1545-1016. 
Form  Number  IRS  Form  8613. 
Type  of  Review:  Extenaion. 

Title:  Retiun  of  Excise  Tax  on  Undistributed  Income  of  Regulated  Investment  Companies. 

Description:  Form  8613  is  used  by  regulated  investment  companies  to  compute  and  pay  the  excise  tax  on  undistributed 
income  imposed  under  section  4982.  IRS  uses  the  information  to  verify  that  the  correct  amount  of  tax  has  been  reported. 
Respondents:  Business  or  other  for-profit. 
Estimated  Number  of  Respondents/Recordkeepers:  \, 500. 
Estimated  Burden  Hours  Per  Respondent/Reaudkeeper 


Fonn 

Reco>dfceapaiQ 

Ijsaming  about  the  law  or  the 
fomn 

5736 

6  hr..  42  min 

2  hr.,  29  min 

2  hr..  43  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,835  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constituticm  Avenue, 
NW.  Washington.  DC  20224. 

CMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  HoUaBd, 

Departmental  Reports  Kfanagement  Officer. 
[FR  Doc.  97-24315  Filed  9-12-97;  8:45  on] 
■ujNOCooc  4tas-euf 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

September  5. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  reqtniement{s)  to 
OMB  fat  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  s»hmi88ion(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2110, 
1425  New  Yorii  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0090. 

Fonn  Number  IRS  Forms  1040-SS, 
1040-PR.  and  Anejo  H-PR  (Form  1040- 
PR). 

Type  of  Review:  Extension. 

Title:  U.S.  Self-Employment  Tax 
Return  (1040-SS); 

Planilla  Para  La  Declaradon  De  La 
Contribudon  Federal  Sobre  El  Trabajo 


For  Cuenta  Propia-Puerto  Rico  (1040- 
PR);  and 

Contribuciones  Sol»e  El  Empleo  De 
Empleados  Domesticos  (Anejo  H-PR). 

Description:  Form  1040-SS  (Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands)  and 
1040-PR  (Puerto  Rico)  are  used  by  self- 
employed  individuals  to  figure  and 
report  self-employment  tax  under 
Internal  Revenue  Code  (IRC)  chapter  2 
of  Subtitle  A,  and  provide  credit  to  the 
taxpayer's  social  security  account 
Anejo  H-PR  (Form  1040^R)  is  used  to 
compute  household  employment  taxes. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  56,400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
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Form 


1040-SS  

Anejo  H-PR  (Form  1040-PR) 


Recordkeeping 


7  hr.,  19  min 
6  hr.,  46  min 
33  min 


Learning  atxxjtttie 
law  of  the  tonn 


24  min 
37  min 
37  min 


Preparing  the  fonn 


2  hr.,  36  min 
2  hr.,  23  min 


Copying,  assem- 
bling, and  sending 
the  tonn  to  the  IRS 


49  min. 
49  min. 
35mia 


Frequency  of  Response:  Aimually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  581,  052  hours. 

OMB  Number  1545-0118. 

Form  Number  IRS  Form  1099-PATR. 

Type  of  Review:  Extension. 

Title:  Taxable  Distributions  Received 
From  Cooperatives. 

Description:  Form  1099-^ATR  is  used 
to  report  patronage  dividends  paid  by 
cooperatives  (Internal  Revenue  Code 
(IRC)  section  6044).  The  information  is 
used  by  IRS  to  verify  reporting 
compliance  on  the  part  of  the  redpient. 

Respondents:  Business  or  other  for- 
profit. 

Form 


Estimated  Number  of  Respondents/ 
Recordkeepers:  4,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  372,615  hours. 

OMB  Number  1545-0140. 

Fomi  Number:  IRS  Forms  2210  and 
2210-F. 

Type  of  Review:  Extension. 

Title:  Underpayment  of  Estimated  Tax 
by  Individuals.  Estates  and  Trusts 
(2110);  and  Underpayment  of  Estimated 
Tax  by  Farmers  and  Fishermen  (2210- 
F). 


Description:  Internal  Revenue  Code 
section  6654  imposes  a  penalty  for 
failure  to  pay  estimated  tax.  These  forms 
are  used  by  taxpayers  to  determine 
whether  they  are  subject  to  the  penalty 
and  to  compute  the  penalty  if  it  applies. 
The  Service  uses  this  information  to 
determine  whether  the  taxpayer  is 
subject  to  the  penalty,  and  to  verify  the 
penalty  amoimt. 

Respondents:  Individtials  or 
households.  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  900,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


2210  Short  

2210  Long 

2210-F 


Recordkeeping 


7  min.. 
13  min 
33  min 


0  about  the 
ithe  form 


Srt 
40i 
10  I 


Preparing  the  fonn 


29  min  .......... 

2  hr.,  15  min 
20  min 


Copying,  assem- 
bling, andsendbn 
the  form  to  the  If^ 


20  min 
48  min 
20  min 


Frequency  o/ Response;  Aimually. 

Estimated  Total  Reporting/Recordkeeping  Burden:  2,520,000  hours. 

OAIB  Number  1545-0142. 

Form  Number  IRS  Form  2220. 

7>pe  o/ fleWew;  Extension. 

Title:  Underpayment  of  Estimated  Tax  by  Corporations. 

Description:  Form  2220  is  used  by  corporations  to  determine  whether  they  are  subject  to  the  penalty  for  underpayment 
of  estimated  tax  and,  if  so,  the  amount  of  the  penalty.  The  IRS  uses  Form  2220  to  determine  if  the  penalty  was 
correctly  computed. 

Respondents:  Business  or  other  for-profit 

Estimated  Number  of  Respondents/Recordkeepers:  702,000.  * 

Estimated  Burden  Hours  Per  Respondent/Recordkeeper 


Form 


2220  

2220.  Sched  A,  Part  I  .. 
2220,  Sched  A.  Part  II  , 
2220,  Sched  A,  Pevt  III 


Reoofdkeeping 


28  hr..  13  miTL 
11  hr..  14  min. 
23  hr..  26  min. 
5  hr.,  16  min. ... 


Learning  about  the  law 
or  the  form 


1  hr.,  0  mirt 
12  mia 


Preparing  and  sendtog 
the  form  to  the  IRS 


1  hr.,  30  I 
23  rnla 
23  mia 
5  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/Recordkeeping  Burden:  21,617,627  hotuv. 

OAffl  Number:  1545-0175. 

Fonn  Number  IRS  Form  4626. 

Type  o//?eWew;  Extension. 

Title:  Alternative  Minimum  Tax — Corporations. 

Description:  Form  4626  is  used  1^  corporations  to  calculate  their  alternative  minimum  tax. 

Respondents:  Business  or  other  for-profit. 

Estimated  Numbei^f  Respondents/Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per  Respondent/Recordkeeper: 


48338 
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Foim 

Recordkeeping 

Learning  about  the 
law  or  the  form 

Preperirtg  and 

serxJing  the  form  to 

the  IRS 

Form  4626 -. - 

18  hr.,  25  irtn 

14  hr..  42  min  

15  hr..  39  min. 
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P). 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ Recordkeeping  Burden:  4,876,000  hours. 

OA4B  Niunber:  1545-0935. 

Form  Number:  IRS  Form  1120-FSC  and  Schedxile  P  (Form  1120-FSC). 

Type  of  Review:  Revision. 

Tith:  U.S.  Income  Tax  Return  of  a  Foreign  Sales  Corporation  (1120-FSC):  and  Transfer  Price  or  Commission  (Schedule 


Description:  Form  1120-FSC  is  filed  by  foreign  corporations  that  have  elected  to  be  FSCs  or  small  FSCs.  The  FSC 
uses  Form  1120-FSC  to  report  income  and  expenses  and  to  figure  its  tax  liability.  IRS  uses  Form  1120-FSC  and  Schedule 
P  (Form  1120-FSC)  to  determine  whether  the  FSC  has  correctly  reported  its  income  and  expenses  and  figured  its 
tax  liability  correctly. 

Respondents:  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per  Respondent/Recordkeeper: 


Form 

Recordkeeping 

Learning  about  the 
law  or  the  form 

Preparing  and 

sending  the  form  to 

the  IRS 

1120-FSC „ „ 

Schedule  P  (1120-FSC) - 

92  hr.,  33  min 

9  hr..  34  min  

17  hr.,  54  min  

1  hr.,  29  min  

35  hr.,  47  min. 
1  hr.,  43  mia 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/Recordkeeping  Burden:  1,050.650  hours. 
OAfB  Number:  1545-0975. 
Form  Number.  IRS  Form  1120-W. 
Type  of  Review:  Extension. 
Title:  Estimated  Tax  for  Corporations. 

Description:  Form  1120-W  is  used  by  corporations  to  figure  estimated  tax  liability  and  the  amount  of  each  installment 
payment.  Form  1120-W  is  a  worksheet  only.  It  is  not  to  be  filed  with  the  Internal  Revenue  Service. 
Respondents:  Business  or  other  for-profit. 
Estimated  Number  of  Respondents/Recordkeepers:  900,000. 
Estimated  Burden  Hours  Per  Respondent/Recordkeeper: 


Form 


1120-W 

1 120-W,  Schedule  A  (PL  I) 

1120-W.  Schedule  A  (PL  II) 

1120-W.  Schedule  A  (PL  III) 


Reoordkaeping 


7  hr.,  25  min  .. 
11  hr..  14inin 
23  hr..  26  mm 
5  hr..  16  min  .. 


Learning  about  ttw 
law  or  ttw  form 


1  hr.,  53  min 
12  min 


Preparing  the  form 


2  hr..  5  r 
23  min. 
23  mia 
5  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,303.188 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-24316  Filed  9-12-97;  8:45  am] 
MUMQ  COM  4«W-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvlsw; 
Comment  Request 

September  4, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasiuy 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 


^Mcial  Request 

In  order  to  conduct  the  survey 
described  below  during  September- 
October  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  September  16, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Intwnal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

0\W  Number:  1545-1349. 

Project  Number:  SOI-36. 

TVpe  of  Review:  Revisicm. 

Title:  1997  Refund  Release 
Application  Customer  Satisfaction 
Survey. 

Description:  The  Internal  Revenue 
Service  has  developed  the  automated 


Refund  Release  Telephone  Application. 
The  application  allows  taxpayers  to 
provide  vital  information  about  their 
individual  tax  account  in  order  for  the 
IRS  to  release  a  refund  check.  The 
process  is  completed  interactively, 
without  customer  service 
representatives  (CSR)  involvement.  The 
purpose  of  the  survey  is  to  assess  the 
level  of  ease  and  satisfaction  with  using 
the  Refund  Trace  application. 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
882. 

Estimated  Burden  Hours  Per 
Response:  1  minute. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burd^:  15 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
{PR  Doc.  97-24317  Filed  9-1^-97;  8:45  am) 

MUJNQ  CODE  4a3»-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Commont  Request 

September  4. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,NW.. 
Washington,  DC  20220. 

Special  Request 

In  order  to  conduct  the  survey 
described  below  during  September- 
October  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  September  16, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 
Project  Number:  SOI-35. 
Type  of  Review:  Revision. 
Title:  1997  Refund  Trace  Application 
Customer  Satisfaction  Survey. 

Description:  The  Internal  Revenue 
Service  has  developed  the  automated 
Refund  Trace  Telephone  Application. 
The  application  allows  taxpayers  to  file 
claims  for  lost,  stolen,  or  destroyed 
refund  interactively,  without  customer 
service  representatives  (CSR) 
involvement.  The  purpose  of  the  survey 
is  to  assess  the  level  of  ease  and 
satisfaction  with  using  the  Refund  Trace 
application. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
882. 

Estimated  Burden  Hours  Per 
Response:  1  minute. 

Frequency  of  Response:  Other  (me- 
time  only). 

Estimated  Total  Reporting  Burden:  15 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869  Internal  Revenue  Service 
Room  5571 1111  Constitution  Avenue, 
N.W.  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860  Office  of  Management 
and  Budget  Room  10226,  New  Executive 
Office  Building  Washington,  DC  20503:i 
Uis  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(PR  Doc  97-24318  Filed  9-12-97;  8:45  am) 

BILUNQ  CODE  4nO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  4, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

Special  Request 

In  order  to  conduct  the  survey 
described  below  during  September- 
October  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 


and  approve  this  information  collection 
by  September  16, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 

Project  Number:  SOI-34. 

Type  of  Review:  Revision. 

Title:  1997  View  Credit  Application 
Customer  Satisfaction  Survey. 

Description:  The  Internal  Revenue 
Service  has  developed  the  automated 
View  Credit  Telephone  Application. 
The  application  allows  taxpayers  to 
research  payments  posted  to  their 
individual  tax  collection  account 
interactively,  without  customer  service 
representative  (CSR)  involvement.  The 

f>urpose  of  the  survey  is  to  assess  the 
evel  of  ease  and  satisfaction  with  usiiig 
the  View  Credit  application. 

Respondents:  Inaividuals  or 
households. 

Estimated  Number  of  Respondents: 
1260. 

Estimated  Burden  Hours  Per 
Response:  1  lAnute. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden:  21 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
UitK.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-24319  Filed  9-12-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Revisw; 
Comment  Request 

September  4, 1997 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 
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SfMcial 

In  order  to  conduct  the  survey 
described  below  during  September^ 
October  1997,  the  Department  of  the 
Treasury  is  requesting  tbat  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  September  16. 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1349. 

Project  Number  SOI-33. 

Type  of  Review:  Revision. 

Title:  1997  View  Debit  Application 
Cust(»ner  Satisfaction  Survey. 

Deacription:  The  Internal  Revenue 
Service  has  developed  the  automated 
View  Debit  Telephone  Application.  The 
application  allows  taxpayers  to  hear  a 
summary  of  detailed  information 
pertaining  to  their  individual  tax 
collection  account  interactively,  without 
customer  service  representative  (CSR) 
involvement.  The  purpose  of  the  survey 
is  to  assess  the  level  of  eaap  and 
satisfaction  with  using  the  View  Debit 
application. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1260. 

Estimated  Burden  Hours  Per 
Response:  1  minute. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden:  21 
hours. 

aearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Ro<Mn  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503.  •    •• 

LotelLIieUaaa. 

Departmantal  Reports  Managemmt  Officer. 
(FR  Doc  97-24320  FUwi  9-12-97;  8:45  am] 


DEPARTMEHT  OF  THE  TREASURY 

Customs  Service 

Ust  of  Foreign  Entities  Violating 
Textile  Transshipment  and  Country  of 
Origin  Rules 

AQENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACnON:  General  notice. 

SUMMARY:  This  document  notifies  the 
pubhc  of  foreign  entities  which  have 


been  issued  a  penalty  claim  under  §  592 
of  the  Tariff  Act  for  certain  violations 
of  the  customs  laws.  This  list  is 
authorized  to  be  published  by  S  333  of 
the  Uruguay  Roimd  Agreements  Act. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
information  regarding  any  of  the 
operational  aspects,  contact  Michael 
Compeau,  Branch  Chief.  Seixures  and 
Penalties  Divisicm.  at  202-927-0762. 
For  information  regarding  any  of  the 
legal  aspects,  contact  Ellen  McClain. 
Office  of  Chief  Counsel,  at  202-927- 
6900. 
SUPPUEMENTARY  MF0RMATK3N: 

Backgroniid 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAA)(Public  Law 
103-465. 108  Stat  4809)(signed 
December  12, 1994),  entitled  Textile 
Transshipments,  amended  Part  V  of  title 
IV  of  the  Tariff  Act  of  1930  by  creating 
a  $  592A  (19  U.S.C  1592A),  which 
authorizes  the  Secretary  of  the  Treesury 
to  publish  in  the  Federal  Register,  on  a 
biannual  basis,  a  list  of  the  names  of  any 
producers,  manufacturers,  suppliers, 
sellers,  exporters,  or  other  persons 
located  outside  the  Customs  territory  of 
the  United  States,  when  these  entities 
have  been  issued  a  penalty  claim  imder 
§  592  of  the  Tariff  Act,  for  certain 
violations  of  the  customs  laws,  provided 
that  certain  conditions  are  satisfied. 

The  violations  of  the  Customs  laws 
referred  to  above  are  the  following:  (1) 
Using  docimientation,  or  providing 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
a  false  or  frauduJent  coimtry  of  origin  or 
source  of  textile  or  apparel  products;  (2) 
Using  counterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
documentation,  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
customs  territory  of  the  United  States  of 
textile  or  apparel  products:  (3) 
Manufacturing,  producing,  supplying, 
or  selling  textile  or  apparel  products 
which  are  falsely  or  fraudulently  labeled 
as  to  country  of  origin  or  source;  and  (4) 
Engaging  in  practices  which  aid  or  abet 
the  transshipment,  through  a  country 
other  than  the  country  of  origin,  of 
textile  or  apparel  products  in  a  maimer 
which  conceals  the  true  origin  of  the 
textile  or  apparel  products  or  permits 
the  evasion  of  quotas  on.  or  voluntary 
restraint  agreements  with  respect  to. 
imports  of  textile  or  apparel  products. 

if  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 


was  issued  will  appear  on  the  list.  If  a 
petition,  supplemental  petition  or 
second  supplemental  petition  for  relief 
from  the  penalty  claim  is  submitted 
under  19  U.S.C.  1618,  in  accord  with 
the  time  periods  established  by 
§§  171.32  and  171.33.  Customs 
Regulations  (19  CFR  171.32, 171.33)  and 
the  [>etition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
petition,  if  allowed,  is  received  within 
30  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  will  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  potialty 
claim  was  issued  will  appear  on  the  list 
However,  provision  is  made  for  an 
appeal  to  tne  Secretary  of  the  Treasury 
by  the  person  named  on  the  list,  for  the 
removal  of  its  name  from  the  list.  If  the 
Secretary  finds  that  such  person  or 
entity  has  not  conunitted  any  of  the 
enumerated  violations  for  a  period  of 
not  less  than  3  years  after  the  date  on 
which  the  person  or  entity's  name  was 
published,  the  name  will  be  removed 
from  the  list  as  of  the  next  publication 
of  the  list 

Reasonable  Care  Required 

Secticm  592A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
conunerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
directly  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to 
show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
aconnpanied  by  doounentation, 
packaging,  and  labeling  that  are  accurate 
as  to  its  origin.  Reliance  solely  upon 
information  regarding  the  imported 
product  from  a  person  named  on  the  list 
is  clearly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  some  commercial 
relationship  with  one  or  more  of  the 
Usted  parties  must  exercise  a  degree  of 
reasonable  care  in  ouuring  that  the 
doounentation  covering  the  imported 
merchandise,  as  well  as  its  packaging 
and  labeling,  is  accurate  as  to  the 
country  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must  rely 
on  more  than  information  supplied  by 
the  named  party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  pubUshed 
pursuant  to  $  592A  of  the  Tariff  Act  of 
1930,  an  importer  should  consider  the 
following  questions  in  attempting  to 
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ensure  that  the  documentation, 
packaging,  and  labeling  is  accxirate  as  to 
the  country  of  origin  of  the  imported 
merchandise.  The  list  of  questions  is  not 
exhaustive  but  is  illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

(2)  Has  the  importer  had  any 
detentions  and/ or  seizures  of  textile  or 
apparel  products  that  were  directly  or 
indirectly  produced,  supplied,  or 
transported  by  the  nam^d  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 
produce  the  merchandise? 

(4)  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21.  has  the 
importer  ascertained  that  the  named 
party  actually  performed  the  required 
process? 

(5)  Is  the  named  party  operating  fiom 
the  same  country  as  is  represented  by 
that  party  on  the  documentation, 
packaging  or  labeling? 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  from  the  main  producer 
countries  for  this  commodity? 

(7)  What  is  the  history  of  Uiis  country 
regarding  this  commodity? 

(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
importer  scrutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

The  law  authorizes  a  bidnnual 
publication  of  the  names  of  the  foreign 
entities.  On  April  1, 1997,  Customs 
published  a  Notice  in  the  Federal 
Register  (62  FR  15563)  which  identified 
14  (fourteen)  entities  which  fell  within 
the  purview  of  §  592A  of  the  Tariff  Act 
of  1930. 

592A  List 

For  the  period  ending  September  30, 
1997,  Customs  has  identified  16 
(sixteen)  foreign  entities  that  fall  within 
the  purview  of  §  592A  of  the  Tariff  Act 
of  1930.  This  list  reflects  the  addition  of 
2  new  entities  to  the  14  entities  named 
on  the  list  published  on  April  1, 1997. 
The  parties  on  the  current  list  were 
assessed  a  penalty  claim  under  19 
U.S.C.  1592,  for  one  or  more  of  the  fojir 
above-described  violations.  The 
administrative  penalty  action  was 
concluded  against  the  parties  by  one  of 


the  actions  noted  above  as  having 
terminated  the  administrative  process. 

The  names  and  addresses  of  the  16 
foreign  parties  which  have  been 
assessed  penalties  by  Customs  for 
violations  of  §  592  are  listed  below 
pursuant  to  §  592A.  This  list  supersedes 
any  previously  published  list.  The 
names  and  addresses  of  the  16  foreign 
parties,  and  the  month  and  year,  in 
parentheses,  in  which  the  name  of  the 
company  was  first  published  in  the 
Federal  Register,  are  as  follows: 

Azmat  Bangladesh,  Plot  Number  22-23, 

Sector  2  EPZ.  Chittagong  4233,  Bangladesh. 

(9/96) 
Bestraight  Limited,  Room  5K,  World  Tech 

Centre,  95  How  Ming  Street,  Kwun  Tong, 

Kowioon,  Hong  Kong.  (3/96) 
Cotton  Breeze  International.  13/1578 

Govindpiui,  New  Delhi,  India.  (9/95) 
Cupid  Fashion  Manufacturing  Ltd.,  17/F 

Block  B,  Wongs  Factory  Building,  368-370 

Sha  Tsui  Road.  Tsuen  Wan,  Hong  Kong.  (9/ 

97) 
Hanin  Garment  Factory,  31  Tai  Yau  Street, 

Kowioon,  Hong  Kong.  (3/96) 
Hip  Hing  Thread  Company,  No.  10, 6/P 

Building  A,  221  Texaco  Road,  Waikai 

Industrial  Centre,  Tsuen  Wan,  N.T.  Hong 

Kong.  (3/96) 
Hyattex  Industrial  Company,  3F,  No.  207-4 

Hsin  Shu  road.  Hsin  Chuang  City,  Taipei 

Hsien,  Taiwan.  (9/96) 
)entex  Industrial,  7-1  PI.,  No.  246,  Chang  An 

E.  Rd..Sec.  2,  Taipei,  Taiwan.  (3/97) 
U  Xing  Garment  Company  Limited,  Zf¥  Long 

Guang  Building.  Number  2  Manufocturing 

District,  Sanxiang  Town,  Zhongshan, 

Guandgong,  China.  (9/96) 
Meigao  Jamaica  Company  Limited,  134 

Pineapple  Ave.,  Kingston,  Jamaica.  (9/96) 
Meiya  Garment  Manufacturers  Limited,  No.  2 

Building,  3/F,  Shantou  Special  Economic 

Zone,  Shantou,  China.  (9/96) 
Poshak  International,  H-83  South  Extension, 

Part-I  (Back  Side).  New  Delhi,  India.  (3/96) 
Sun  Weaving  Mill  Ltd..  Lee  Sum  Factory 

Building,  Block  1  a  2,  23  Sze  Mei  Street. 

Sanpokong,  Bk  >/^.  Kowioon.  Hong  Kong. 

(9/97) 
Topstyle  Limited,  6/F,  South  Block.  Kwai 

Shun  Industrial  Center,  51-63  Container 

Port  Road,  Kwai  Chung,  New  Territories, 

Hong  Kong.  (9/96) 
United  Fashions,  C-7  Rajouri  Garden,  New 

Delhi.  India.  (9/95) 
Yunnan  Provincial  Textiles  Import  &  Export, 

576  Beijing  Road  Kunming,  Yun  Nan. 

China.  (3/96) 

Any  of  the  above  parties  may  petition 
to  have  its  name  removed  from  the  list. 
Such  petitions,  to  include  any 
documentation  that  the  petitioner 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  Assistant 
Commissioner.  Office  of  Field 
Operations,  United  States  Customs 
Service,  1301  Constitution  Avenue, 
Washington,  D.C.  20229. 


Additional  Foreign  Entities 

In  the  April  1, 1997  Federal  Register 
notice.  Customs  also  solicited 
information  regarding  the  whereabouts 
of  40  foreign  entities,  which  were 
identified  by  name  and  known  address, 
concerning  alleged  violations  of  $  592. 
Persons  with  knowledge  of  the 
whereabouts  of  those  40  entities  were 
requested  to  contact  the  Assistant 
Commissioner.  Office  of  Field 
Operations.  United  States  Customs 
Service.  1301  Constitution  Avenue, 
Washiiigton,  D.C.  20229. 

In  this  document,  a  new  list  is  being 
published  which  contains  the  names 
and  last  known  addresses  of  39  entities. 
This  reflects  the  addition  of  six  new 
entities  to  the  list  and  the  removal  of 
seven  entities  from  the  list.  The  seven 
entities  removed  from  the  list  are  China 
Artex  Corp.  Beijing  Arts.  Glee  Dragon 
Garment  Mfg.  Ltd.,  Gold  Tube  Ltd.. 
Hambridge  Ltd.,  Kin  Fung  Knitting 
Factory,  Modemtex  International  and 
Samsung  Corporation. 

Customs  is  soliciting  information 
regarding  the  whereabouts  of  the 
following  39  foreign  entities  concerning 
alleged  violations  of  §  592.  Their  names 
and  last  known  addresses,  and  the 
month  and  year,  in  parentheses,  in 
which  the  name  of  the  company  was 
first  published  in  the  Federal  Register, 
are  listed  below: 

Bahadur  International.  250  Naraw  Industrial 

Area,  New  Delhi,  India.  (9/95) 
Madan  Exports.  E-106  Krishna  Nagar,  New 

Delhi,  India.  (9/95) 
Gulnar  Fashion  Export,  14  Hari  Nagar, 

Ashram,  New  Delhi,  India.  (9/95) 
Janardhan  Exports,  E-106  Krishna  Nagar, 

New  Delhi.  India.  (9/95) 
Morrin  International,  B-106  Krishna  Nagar, 

New  Delhi.  India  (9/95) 
Jai  Arjun  M%..  Co..  B  4/40  Paschim  Vihar, 

New  Delhi.  India.  (9/95) 
Eroz  Fashions,  535  Tuglakabad  Extension. 

New  Delhi,  India.  (9/95) 
Shenzhen  Long  Gang  Ji  Chuen.  Shenzhen. 

Long  Gang  Zhen,  China.  [9/95] 
Traffic,  Dl/180  Lajpat  Nagar,  New  Delhi, 

India.  (9/95) 
Raj  Connections,  E-106  Krishna  Nagar,  Delhi, 

India.  (9/95) 
Bao  An  Wii^  Shing  Garment  Factory,  Ado 

Shi  Qu.  Bao  An  Shen  Zhen,  China.  (9/95) 
Guidetex  Garment  Factory,  12  Qian  Jin  Dong 

Jie,  Yao  Tai  Xian  Yuan  Li,  Canton,  China. 

(9/95) 
Dechang  Garment  Factoi-v.  Shantou  S.E.Z., 

Cheng  Hai,  Cheng  Shiiig,  China.  (9/95) 
Guangdong  Provincial  Improved,  60  Ren  Min 

Road,  Guangdong.  China.  (9/95) 
Kin  Cheong  Garment  Factory,  No.  13  Shantan 

Street,  Sikou  Country,  Taishan, 

Kwangtong,  China.  (9/95) 
Sam  Hings  Bags  Factory.  Ltd.,  #35  Tai  Ping 

West  Road,  Jiu  Jaing,  Ghangdong,  China. 

(9/95) 
Luen  Kong  Handbag  Factory„33  Nanyuan 

Road,  Shenzhen,  Guangdong,  China.  (9/95) 
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Changping  High  Stage  Knitting.  Yuan  ling 

Yuan,  Chau  Li  Qu  Chang,  Guangdong. 

China.  (9/95) 
Arsian  Company  Ltd.  XII  Khorcolo. 

Waanbaatar.  Mongolia.  (9/95) 
Cahaya  Suria  Sdn  Bhd.  Lot  5,  jalan  3,  Kedah, 

Malaysia.  (9/95) 
Crown  Garments  Factory  Sdn  Bhd,  Lot  112. 

Jatan  Kencana,  Bagan  Ajam.  Malaysia.  (9/ 
'     95) 
Richman  Garment  Manufacturing  Co.,  Ltd., 

7th  Fl.  Singapore  Industrial  BIdg.,  338 

Kwua  Tong  Road,  Kowloon.  Hong  Kong. 

(9/95) 
Herrel  Company.  64  Rowel  I  Road.  Suva,  Fiji. 

(9/95) 
Belwear  Ca.  Ltd.,  Flat  C,  3rd  Floor.  Yuk  Yat 

Street.  Kowloon.  Hong  Kong.  (9/95) 
Kingston  Garment  Ltd..  Lot  42-44  Caracas 

Dr.,  Kingston,  Jamaica.  (9/95) 
Poltex  Sdn,  8  )alan  Serdang.  Kedah. 

Malaysia.  (9/95) 
Sam  King  International  Enterprise.  5 

Guernsey  St.,  Guilford  NSW.  Australia.  (9/ 

95) 
Sodete  Prospere  De  Vetements  S.A.,  Lome, 

Togo.  (9/95) 
Confiecciones  Kalinda  S.A.,  Zona  Franca.  Los 

Alcarrizos,  Santo  Domingo,  Dominican 

Republic.  (9/95) 
Royal  Mandarin  Knitworks  Co.,  Flat  C  21/F, 

So  Tau  Centre,  11-15  Sau  Road,  Kwai 

Chung,  N.T..  Hong  Kong.  (9/95) 
Wong's  International.  Nairamdliyn  26, 

Ulaanbaatar  \i.  Naaun.  Mongolia.  (9/95) 
Lin  Fashions  S.A.,  Lot  111.  San  Pedro  de 

Macoris,  Dominican  Republic.  (9/96) 
United  Textile  and  Weaving.  P.O.  Box  40355. 

Shariah,  United  Arab  Emirates.  (3/97) 
Envestisman  Sanayi  A.S.,  Buyukdere  Cad  47, 

Tek  Is  Merkezi,  Istanbul.  Turkey.  (9/97) 
Land  Global  Ltd.,  Block  c,  14/F,  Y.P.  Fat 

Building,  Phase  1,  77  Hoi  Yuen  Road. 

Kowloon  Road.  Hong  Kong.  (9/97) 
Patenter  Trading  Company,  Block  C  14/F. 

Yip  Fat  Industrial  Building,  Phase  1,  77 

Hoi  Yuen  Road,  Kowloon.  Hong  Kong.  (9/ 

97) 
Zuim  Mod  Garment  Fa'  ir>ry  Ltd.,  Tuv  Aimag, 

Mongolia.  (9/97) 
Round  Ford  Investments,  37-39  Ma  Tau  Wai 

Road.  13/f  Tower  B,  Kowloon,  Hong  Kong. 

(9/97) 
Shanghai  Yang  Yuan  Garment  Factory,  2 

Zhaogao  Road,  Chuanshin,  Shanghai, 

China.  (9/97) 

If  you  have  any  information  as  to  a  correct 
mailing  address  for  any  of  the  above  39  firms, 
please  send  that  information  to  the  Assistant 
Commissioner,  Office  of  Field  Operations, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  N.W.,  Washington.  D.C  20229. 

Dated:  September  5, 1997. 
Kooert  S.  1  rotter. 

Assistant  Commissioner.  Office  of  Field 
Operations. 
(FR  Doc.  97-24345  Filed  9-12-97;  8:45  am) 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0465] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

agency:  Veterans  Benefits 
Administration.. Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  to  determine  the 
individual's  continued  entitlement  to 
VA  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  14. 
1997. 

AOOnESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0465"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-4884. 
SUPPLBMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Student 
Verification  of  Enrollment.  VA  Forms 
22-8979  and  22-8979-1. 

(Note:  VA  Forms  22-8979  and  22-8979-1 
collect  the  same  information.  VA  Form  22- 
8979  is  electronically  generated  for  monthly 
mailings  while  VA^Form  22-8979-1  is 

S>rinted  and  distri0uted  to  VA  regional  offices 
or  individual  use.) 

OMB  Control  Number:  2900-0465. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by 
students  in  certifying  attendance  and 
continued  enrollment  in  courses  leading 
to  a  standard  college  degree  or  in  non- 
college  degree  programs.  The 
information  is  used  to  determine  the 
individual's  continued  entitlement  to 
VA  benefits. 

VA  is  authorized  to  pay  educational 
benefits  to  veterans  and  other  eligible 
persons  pursuing  approved  programs 
not  leading  to  a  standard  college  degree 
under  Chapters  30.  32.  and  35,  Title  38. 
U.S.C;  Chapter  1606,  Title  10,  U.S.C; 
and  Section  903  of  Public  Law  96-342. 
VA  Form  22-8979  serves  as  the  form  for 
reporting  necessary  certification  of 
actual  attendance  and  verification  of  the 
student's  continued  enrollment  for 
claimant's  pursuing  non-college  degree 
programs. 

Affected  Public:  Individuab  or 
households. 

Estimated  Annual  Burden:  189,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
324,000. 

Dated:  September  2, 1997. 
William  T.  Morgan. 
Management  Analyst. 
rFR  Doc  97-24311  Filed  9-12-97;  8:45  am) 
aiuMQ  oooE  nao-01-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs, 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Monday  and  Tuesday,  September  22- 
23. 1997.  at  VA  Headquarters.  810 
Vermont  Avenue,  N.W.,  Washington, 
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D.C.  The  meeting  on  September  22  will 
be  held  in  Room  530  and  the  meeting  on 
September  23  will  be  held  in  Room  730. 
The  September  22  session  will  convene 
at  8:00  a.m.  and  adjourn  at  4  p.m.  and 
the  September  23  session  will  convene 
at  8:00  a.m.  and  adjourn  at  12:00  noon. 
The  meeting's  agenda  will  include: 
officially  welcoming  three  new 
meipbers  to  the  Advisory  Committee, 
briefings  by  the  National  Program 
Directors  of  the  Special-Disabilities 
Programs  regarding  the  status  of  their 
activities  over  the  last  six  months  and 
a  status  report  on  implementation  of  the 
Veterans'  Health  Care  Eligibility  Reform 
Act  of  1996  as  it  pertains  to  the 
l^slative  requirement  to  maintain 
capacity  to  meet  specialized  needs  of 
disabled  veterans.  The  Advisory 
Committee  will  also  receive  the 
opportunity  to  meet  the  new  VA  Chief 
Research  and  Development  Officer.  The 
meeting  on  September  23  will  consist  of 
a  continuation  of  briefings  by  the 
National  Program  Directors  of  the 
Special-Disabilities  Programs. 

The  purpose  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  is  to  advise  the 
Department  on  its  prosthetic  programs 
designed  to  provide  state-of-the-art 
prosthetics  and  the  associated 
rehabilitation  research,  development, 
and  evaluation  of  such  technology.  The 
Advisory  Committee  also  advises  the 
Department  on  special  disability 
programs  which  are  defined  as  any 
program  administered  by  the  Secretary 
to  serve  veterans  with  spinal  cord 
injury,  blindness  or  vision  impairment, 
loss  of  or  loss  of  use  of  extremities, 
deafiness  or  hearing  impairment,  or 
other  serious  incapacities  in  terms  of 
daily  life  functions. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Kathy 
Pessagno,  Veterans  Health 
Administration  (113),  phone  (202)  273- 
8512,  I>epartment  of  Veterans  Affairs, 
810  Vermont  Avenue,  N.W., 
Washington,  D.C.  20420,  prior  to 
September  18, 1997. 

Dated:  September  8, 1997. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  97-24308  Filed  9-12-97;  8:45  am] 
BiujNQ  CODE  asao-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Pub.  L.  92-463  that 


the  annual  meeting  of  the  Department  of 
Veterans  Affairs  Voluntary  Service 
National  Advisory  Committee  will  be 
held  at  the  Albuquerque  Hilton,  1901 
University  Blvd.,  NE,  Albuquerque, 
New  Mexico.  October  22  through  25, 
1997.  The  meeting  begins  with 
participant  registration  from  8:00  a.m.  to 
5:00  p.m.,  Tuesday,  October  21  through 
Thursday,  October  23,  in  the  Garden 
Room  of  the  Albuquerque  Hilton.  The 
meeting  is  open  to  the  public. 

The  committee,  comprised  of  sixty 
one  national  voluntary  organizations, 
advises  the  Under  Secretary  for  Health 
and  other  members  of  the  Department  of 
Veterans  Affairs  Central  Office  staff  on 
how  to  coordinate  and  promote 
volunteer  activities  within  VA  facilities. 
The  primary  purposes  of  this  meeting 
are:  to  provide  for  committee  review  of 
volunteer  policies  and  procedures:  to 
accommodate  full  and  open 
communications  between  the 
organizations,  representatives  and  the 
Voluntary  Service  Office  and  field  staff; 
to  provide  educational  opportunities 
geared  towards  improving  volunteer 
programs  with  special  emphasis  on 
methods  to  recruit,  retain,  motivate  and 
recognize  volxmteers;  and  to  approve 
committee  recommendations. 

On  Tuesday.  October  21, 1997.  VAVS 
Field  Staff  will  meet  from  3:00  p.m. 
imtil  5:00  p.m.  On  Wednesday.  October 
22,  from  10:00  a.m.  until  2:00  p.m.  a  free 
health  screening  is  provided  for  all 
participants.  At  8:00  a.m.  until  11:30 
a.m.  there  will  be  a  meeting  of  the 
National  Executive  Committee.  At  9:00 
a.m.  until  10:00  a.m.  there  will  be  a  non- 
participant  orientation  and  from  1:30 
p.m  until  2:30  p.m.,  a  new  member 
orientation  will  be  provided.  In  the 
afternoon  from  3:00  p.m.  until  4:30  p.m. 
there  will  be  an  open  forum  for  all 
participants.  Opening  ceremonies  begin 
at  7:00  p.m.  until  8:30  p.m.  On 
Thursday,  October  23, 1997,  there  will 
be  a  Business  Session  from  8:00  a.m. 
until  11:00  a.m.  In  the  afternoon  from 
1:30  p.m.  until  2:45  p.m.  participants 
will  choose  from  four  educational 
workshops.  These  workshops  will  be 
repeated  fttDm  3:30  p.m.  until  4:45  p.m. 
On  Friday,  October  24.  the  four 
workshops  will  be  repeated  from  10:00 
a.m.  until  11:15  a.m.  and  again  from 
2:30  p.m.  until  3:45  p.m.  At  12:00  p.m. 
tmtil  2:00  p.m.  participants  will  attend 
the  James  H.  Parke  Iimcheon. 

On  the  morning  of  Saturday,  October 
25,  there  will  be  a  Plenary  Session  from 
8:00  a.m.  imtil  10:00  a.m.  followed  by 
a  Business  Session  from  10:15  a.m.  until 
12:15  p.m.  The  closing  business  session 
will  be  held  from  1:00  p.m.  until  2:00 
p.m. 


For  further  information,  contact  the 
Director.  Voluntary  Service  Office  (162), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC. 
20420,  (202)  273-8952. 

E)ated:  September  8, 1997. 

By  Direction  of  the  Secretary-Designate. 
Hejrward  Bannister. 
Committee  Management  Officer. 
[FR  Doc.  97-24312  Filed  9-12-97;  8:45  am) 
BIUJNO  COM  nafr-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Pub.  L.  92-463  that 
a  meeting  of  the  Advisory  Committee  on 
Women  Veterans  will  be  held  on 
September  30-October  2, 1997.  at  the 
Defmrtment  of  Veterans  Affairs; 
Washington.  DC.  The  purpose  of  the 
Committee  is  to  advise  the  Secretary  of 
Veterans  Affairs  regarding  the  needs  of 
women  veterans  with  respect  to  health 
care,  rehabilitation,  compensaticm. 
outreach  and  other  programs,  and 
activities  administered  by  the 
Department  of  Veterans  Affairs  designed 
to  meet  such  needs.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  such  activities. 

The  sessions  will  convene  on 
September  30.  900  a.m.  to  5:00  p.m.; 
October  1,  9:00  a.m.  to  5:00  p.m.;  and 
conclude  October  2,  9:00  a.m.  to  2:00 
p.m.  The  Committee  will  meet  in 
conference  room  630,  VA  Central  Office 
Building,  810  Vermont  Avenue.  NW, 
Washington.  E)C.  All  sessions  will  be 
open  to  the  public.  It  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Ms.  Maryanne  Carson,  Department  of 
Veterans  Affairs,  Washington,  DC 
(phone  202-273-6193)  prior  to 
September  20, 1997.  A  tentative  agenda 
follows: 

Tuesday,  September  30, 1997 

9:00  am — Review  of  Minutes,  May 

meeting — Chair 
9:30  am— Old  Business:  Chair 
10:00  am — Briefing:  Proceedings 

Summit  on  Women  Veterans — 

Furey 
10:30  am— Break 
11:00  am — Briefing:  Center  for  Women 

Veterans — Furey 
12:15  pm — Lunch 
1:30  pm — ^Briefing:  Veterans  Health 

Administration  Initiatives-<-Zeilw 
2:30  pm— Break 
3:00  pm — Briefing:  Veterans  Benefits 

Administration  Initiatives — Petty 
4:00  pm — ^Executive  Session— Chair 
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Wednesday.  October  1. 1997 

9:00  ain-5:00  pm 
Subcommittee  Meetings:  Summary  of 

Year  Activities 
Development  of  Plan  for  '98  report 

Thnnday.  October  2, 1997 

9:00  am — Subconunittae  Reports: 

Subcommittee  Chairs 
11:00  am 
Presentation  of  Certificates:  Rotating 

members 
Introduction  of  Chairperson  199ft- 
2000 

Dated:  September  8, 1997. 

By  Direction  of  the  Secretary-Designate. 


Conunittee  Management  Officer. 

[FR  Doc  97-24309  Filed  9-12-97;  8:45  am] 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

AvaHaliility  of  Draft  Recovery  Plan  for 
ttie  Western  Uly  for  Review  and 
Comment 

Correction 

In  notice  document  97-23585. 
beginning  on  page  47041.  in  the  issue  of 
Friday.  September  5. 1997,  make  the 
following  correction:  ^ 


Federal  Register 

VoL  62,  Na  178 

Monday.  September  15,  1997 


On  page  47041,  in  the  third  column, 
in  the  DATES  entry,  "October  6, 1997" 
should  read  "November  4.  .1997". 

SILUNQ  COOE  1S05-01-O 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

Notice  of  Inventory  Contpletion  for 
Native  American  Human  Remains  from 
Fort  Stevenson,  Dakota  Territory  in  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

Correction 

In  notice  document  97-23367, 
beginning  on  page  46510,  in  the  issue  of 
Wednesday,  September  3, 1997.  make 
the  following  correction: 

On  page  46511,  in  the  first  column,  in 
the  last  paragraph,  in  the  second  fit)m 
the  last  line,  "[thirty  days  following 


publication  in  the  Federal  Register]' 
should  read  "October  3, 1997.". 

nUJNQ  OOOE  ItOMI-O 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  from  New  York  in  the 
Possession  of  the  Springfield  Science 
Mueeum,  Springfield,  MA 

Correction 

In  notice  document  97-23366, 
appearing  on  page  46511,  in  the  issue  of 
Wednesday.  September  3, 1997,  make 
the  following  correction: 

On  page  46511.  in  the  third  column, 
in  the  second  full  paragraph,  in  the  13th 
line,  "[thirty  days  following  publication 
in  the  Federal  Register]"  should  read 
"October  3,  1997.". 

COOK  1106^4 


■•> 


s    \ 


Monday 
September  15,  1997 


Part  11 

Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  of  Perforniance  for  New 
Stationary  Sources  and  Emission 
Guidelines  for  Existing  Sources:  Hospital/ 
Medical/Infectious  Waste  Incinerators; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY  , 

40CFRPart60 
[AD-FRL-6878-8] 
RIN  2060-AC82 

Standards  of  Performance  for  New 
Stationary  Sources  and  Emission 
Guidelines  for  Existing  Sources: 
Hospltal/Medical/lnfectious  Waste 
Incinerators 

AQSICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  promulgates  new 
source  performance  standards  (NSPS  or 
standards)  and  emission  guidelines  (EG 
or  guidelines)  to  reduce  air  emissions 
from  hospital/medical/infectious  waste 
incinerator(s)  (HMIWl)  by  adding 
subpart  Ec,  standards  of  performance  for 
new  HMIWI,  and  subpart  Ce,  emission 
guidelines  for  existing  HMIWI.  to  40 
CFR  part  60.  The  standards  and 
guidelines  implement  sections  111  and 
129  of  the  Clean  Air  Act  (CAA)  as 
amended  in  1990.  The  standards  and 
guidelines  apply  to  units  whose  primary 
purpose  is  the  combustion  of  hospital 
waste  and/or  medical/ in  factious  waste. 
Sources  are  required  to  achieve 
emission  levels  reflecting  the  maximum 
degree  of  reduction  in  emissions  of  air 
pollutants  that  the  Administrator  has 
determined  is  achievable,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  ncmair-quality 
health  andenvironmental  impacts,  and 
energy  requirements.  The  promulgated 
standards  and  guidelines  establish 
emission  limits  for  particulate  matter 
(PM),  opacity,  sulfur  dioxide  (SO2). 
hydrogen  chloride  (HCl),  oxides  of 
nitrogen  (NOx),  carbon  monoxide  (CO), 
lead  frb),  cadmium  (Cd),  mercury  (Hg), 
dioxins  and  dibenzofurans  (dioxina/ 
furans).  and  fugitive  ash  emissions. 
Some  of  the  pollutants  being  regulated 
are  considered  to  be  carcinogens  and  at 
sufficient  concentrations  can  cause  toxic 
effects  following  exposure.  The 
standards  and  guidelines  also  establish 
requirements  for  HMIWI  operator 
training/qualification,  waste 
management  plans,  and  testing/ 
monitoring  of  pollutants  and  operating 


parameters.  Additionally,  the  guidelines 
for  existing  HMIWI  contain  equipment 
inspection  requirements  and  the 
standards  for  new  HMIWI  include  siting 
requirements. 

DATES:  Effective  Dates.  The  standards 
for  new  sources  (§  60.17  and  §§  60.50c 
through  60.58c)  are  effective  as  of  March 
16, 1998  and  the  emission  guidelines  for 
existing  sources  (§  60.30  and  §§  60.30e 
through  60.39e)  are  effective  as  of 
November  14,  1997.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  16.  1998.  See  SUPPLEMENTARY 
INFORMATION  for  a  discussion  of  the 
schedule  for  judicial  review. 

Comments.  Comments  on  the 
Information  Collection  Request  (ICR) 
document  associated  with  the  final 
standards  for  new  sources  are  requested, 
as  discussed  in  section  VI.B  of  this 
preamble.  Comments  on  the  ICR 
document  must  be  received  on  or  before 
November  14,  1997.  Refer  to  Section 
VI.B  for  further  information  on  this 
request  for  comment. 
AOORESSES:  Comments.  As  noted  above, 
comments  on  the  ICR  document 
associated  with  the  final  standards  for 
new  sources  are  requested.  See  section 
VI.B  and  the  SUPPt.EMENTARY 
INFORMATION  section  of  this  preamble  for 
further  information  on  obtaining  a  copy 
of  the  ICR  document  and  addresiBes  for 
submitting  comments  on  the  ICR 
document. 

Background  Information.  The 
principal  background  information  for 
the  final  standards  and  guidelines 
includes  a  background  information 
document  entitled  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA— 453/ 
R-97-006b),  which  contains  a  summary 
of  all  the  public  comments  submitted 
regarding  the  changes  to  the  standards 
and  guidelines  that  were  discussed  in 
the  June  20,  1996  Federal  Register 
document  (61  FR  31736)  and  the  EPA's 
response  to  these  comments. 
Background  information  documents 
which  present  the  economic  and 
regulatory  impacts  of  the  standards  and 
guidelines  entitled:  (1)  "Hospital/ 


Medical/Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Analysis  of  Economic 
Impacts  for  Existing  Sources"  (EPA- 
453/R-97-007b);  (2)  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Analysis  of  Economic 
Impacts  for  New  Sources"  (EPA-453/R- 
97-008b);  and  (3)  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Regulatory  Impact  Analysis 
for  New  and  Existing  Facilities"  (EPA- 
4S3/R-97-009b)  are  available.  Also  a 
document  entitled  "Fact  Sheet:  New 
Hospital/Medical/Infectious  Waste 
Incinerators — Promulgated  Subpart  Ec 
Standards,"  which  sucginctly 
summarizes  the  final  standards,  and  a 
document  entitled  "Fact  Sheet:  Existing 
Hospital/Medical/Infectious  Waste 
Incinerators — Promulgated  Subpart  Ce 
Emission  Guidelines,"  which  succinctly 
summarizes  the  guidelines,  are 
available.  See  SUPPLEMENTARY 
INFORMATION  for  instructions  and 
addresses  for  obtaining  these 
documents. 

Docket.  Docket  No.  A-91-61.  which 
contains  supporting  information  used  in 
developing  the  standards  and 
guidelines,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  except  for  Federal  holidays  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (Mail 
Code  6102),  401  M  Street  SW, 
Washington  DC  20460  (phone:  (202) 
260-7548).  The  docket  is  located  at  the 
above  address  in  room  M-1500, 
Waterside  Mall  (ground  floor,  central 
mall).  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rick  Copland  at  (919)  541-5265, 
Combustion  Group,  Emission  Standards 
Division  (MD-13),  U.  S.  Enviromnental 
Protection  Agency,  Research  Triangle 
Park,  North  CaroUna  27711 
(copland.rick@epamail.epa.gov)  or  any 
of  the  EPA  Regional  Office  contacts 
listed  in  Table  1  below. 


Table  1  .—Contacts  in  EPA  Regional  Offices 


Region 


Contact 

Susan  Lanoey  ...„ 

Ctvistlne  OeRosa 

James  Topsale  .... 

Scott  Davis  „ _. 

Douglas  Aburano  (MO 


Phone  No. 


I  (Boston)  

II  (New  Yo(1() 

III  (PtuiacMphia) 

IV  (Atlanta)  

V  (Chicago)  


(617)  565-3587 
(212)  637-4022 
(215)  566-2190 
(404)  562-9127 
(312)  353-6960 
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Table  1  .—Contacts  in  pPA  Regional  Offices— Continued 


Region 


VI  (Dallas)  

VII  (Kansas  City)  ... 

VIII  (Denver)  

IX  (San  Francisco) 

X  (Seattitt)  


Contact 


Ryan  Bahr  (IN)  

Scott  Hamilton  (OH) 
Charles  Hatten  (Wl) 
Mark  Palermo  (IL)  ... 
Rick  Tonielli  (MN)  .... 

Mick  Cote  

Wayne  Kaiser ... 

Meredith  Bond 

Patriaa  Bowlin 

Catherine  Woo 


Phone  No. 


(312)  353-4366 
(312)  353-4775 
(312)  886-6031 
(312)  886-6082 
(312)  886-6068 
(214)  665-7219 
(913)  551-7603 
(303)  312-6438 
(415)744-1188 
(206)  553-1814 


SUPPLEMENTARY  INFORMATTON: 
Regulated  Entities 

EntiUes  potentially  regulated  by  the  standards  and  guidelines  are  those  which  operate  hospital/medical/infecUous 


waste  mcmerators.  Regulated  categories  and  entities  include  those  listed  in  Table  2. 


Table  2.— Regulated  Entities* 


Category 


Irxlustry _ „. 

Federal  Government „ 

State/k>cal/rrit>al  Government 


Examples  of  regulated  entities 


Hospitals,  nursing  homes,  research  laboratories,  other  health  care  fadHties,  commercial  waste 
posal  companies. 

Armed  services,  public  health  service.  Federal  hospitals,  other  Federal  health  care  facilities 
State/county/dty  hospitals  and  other  health  care  facilities. 


or  oSf«l^P^^?^Sif^  °K^®,^^^^^K®'  but  rather  provides  a  guide  for  readers  regarding  entities  likely  to  be  regulated  by  the  standards 
Z^V^^^■,lV^r~^^l  I  ^^  ^'"I'fL^  me  types  of  entities  that  EPA  is  now  aware  could  potentally  be  regulated  OtheTh^es  of  entities  not  last- 
ed in  the  table  could  also  be  regulated.  To  determine  whether  your  facility  is  regulated  by  the  standards  o?  Guidelines  for  ^rasortal/m«d^C^nf«^ 

i^J?i?®,2l  '^"w^"^"*^'®^  guidelines,  and  in  section  III.A  of  today's  notice.  If  you  have  questions  reoardino  the  aoo^Srtv  of  ti^HMiwi 
standards  and  guidelines  to  a  particular  entity,  consult  a  person  listed  ^n  the  preceding  FOR  FURTHER  IN^l!n?TlS^^I^         «»S^ 


Documents  Available  Electronically 

This  Federal  Register  document 
discusses:  (1)  The  standards  for  new 
HMIWI,  (2)  the  guidelines  for  existing 
HMIWI,  and  (3)  a  request  for  public 
comment  on  the  ICR  document.  This 
preamble  and  regulatory  text  are 
available  electronically  via  the  Internet. 
Also  available  electronically  are  FACT 
SHEETS,  which  siunmarize  the  final 
standards  and  guidelines.  They  are 
suggested  reading  for  persons  requiring 
an  overview  of  the  standards  and 
guidelines.  Hard  copies  of  the  FACT 
SHEETS  can  also  be  obtained  by  calling 
Donna  Collins  at  (919)  541-5578.  The 
following  five  items  are  available 
electronically  in  file  "MWIFINALZIP": 

1.  "Fact  Sheet:  New  Hospital/ 
Medical/Infectious  Waste  Incinerators — 
Promulgated  Subpart  Ec  Standards." 

2.  "Fact  Sheet:  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators — 
Promulgated  Subpart  Ce  Emission 
Guidelines." 

3.  Federal  Register  document  for  this 
promulgation:  "Standards  of 
Performance  for  New  Stationary  Sources 
and  Emission  Guidelines  for  Existing 
Sources:  Hospital/Medical/Infectious 
Waste  Incinerators"  (this  document). 

4.  "Hospital/Medical/Infectious  Waste 
Incinerators:  Background  Information 


for  Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b). 

5.  Information  Collection  Request 
document  for  these  standards  for  new 
sources:  "Supporting  Statement  for  ICR 
No.  1730.02—1997  Standards  for  New 
Hospital/Medical/Infectious  Waste 
Incinerators  (Subpart  Ec)." 

The  documents  are  available  via  the 
Internet  at  "http7/www.epa.gov/ttn/ 
oarpg/rules.html".  The  docxmaents  are 
also  available  via  the  Internet  through 
the  Unified  Air  Toxics  Website  at 
"http://www.epa.gov/oar/oaqps/airtox/ 

Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Coltunbia 
Circuit  within  60  days  of  today's 
publication  of  this  rule.  Under  section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  that  are  in  today's  notice 
may  not  be  challenged  later  in  the  civil 
or  criminal  proceedings  brought  by^e 
EPA  to  enforce  these  requirements. 


Preamble  Outline 

The  following  outline  is  provided  to 
aid  in  locating  information  in  the 
introductory  text  (preamble)  to  the  final 
standards  and  guidelines. 

I.  Acronyms,  Abbreviations,  and   - 
Measurement  Units 

A.  Acronyms 

B.  Abbreviations  and  Measurement  Units 
n.  IntroducUon 

A.  Purpose  of  the  Standards  and 
Guidelines 

B.  Implementation  of  the  Emission 
Guidelines 

1.  Implementation  Activities 

2.  Public  Involvement 

C  Technical  Basis  of  the  Standards  and 
Guidelines 

D.  February  1995  Proposal 

E.  June  1996  Re-proposal 

F.  Stakeholders  and  Public  Involvement 
ni.  ConsideraUons  in  Developing  the  Final 

Standards  and  Guidelines 

A.  Applicability 

1.  Definition  of  Medical  Waste 

2.  Co-fired  Combustors 

3.  Waste  Types 

4.  Cement  iCihis 

B.  Pyrolysis  Units 

C  Waste  Management  Plans 

D.  Testing,  Monitoring,  and  Inspection 

E.  Operator  Training  and  Qualification 
IV.  Standards  of  Performance  for  New 

Sources 

A.  Summary  of  the  Standards 

B.  Significant  Issues  and  Changes 
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1.  Combined  Dry/Wet  Scrubbers 

2.  Siting  Analysis 

C  Selection  of  MACT 

D.  Impacts  of  the  Standards 

V.  Emission  Guidelines  for  Existing  Sources 

A.  Summary  of  the  Guidelines 

B.  Significant  Issues  and  Changes 
C  Selection  of  MACT 

D.  Impacts  of  the  GuidePines 

VI.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  12875 

F.  Regulatory  Flexibility  Act  (RFA)  and 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA) 

G.  Submission  to  Congress  and  the  Generml 
Accounting  Office 

H.  Clean  Air  Act  Procedural  Requirements 

I.  Acronyms,  Abbreviatioiu,  and 
Measurement  Units 

The  following  acronyms, 
abbreviations,  and  measurement  imits 
are  provided  to  clarify  the  preamble  to 
the  final  standards  and  guidelines. 

A.  Acronyms 

APCD    air  pollution  control  device 
APT!    Air  Pollution  Training  Institute 
CAA    Clean  Air  Act 
CAAA    Clean  Air  Act  Amendments  of 

1990 
CEMS    continuous  emissions 

monitoring  system(s) 
CFBC    circulating  fluidized  bed 

combustor 
CFR    Code  of  Federal  Regulations 
DI    dry  injection 
EPA    U.S.  Environmental  Protection 

Agency 
EG    emission  guidelines 
FF     fabric  filter 
FR    Federal  Register 
HAP    hazardous  air  pollutant(s) 
HMIWI    hospital/medical/infectious 

waste  incinerator(s) 
ICCR    Industrial  Combustion 

Coordinated  Rulemaking 
ICR    information  collection  request 
MACT    maximum  achievable  control 

technology 
MSW    municipal  solid  waste 
MWC    municipal  waste  combustor(s) 
MWI    medical  waste  incinerator(s) 
MWP    medical  waste  pyrolysis 
MWTA    Medical  Waste  Tracking  Act 
NAPH    National  Association  of  Public 

Hospitals 
NSPS    new  source  performance 

standards 
NSR    new  source  review 
NYSDOH    New  York  State  Department 

of  Health 
OAQPS    Office  of  Air  Quality  Planning 

and  Standards 
0MB    Office  of  Management  and 

Budget 
ORD    Office  of  Research  and 

Development 


PSD     prevention  of  significant 

deterioration 
RCRA    Resource  Conservation  and 

Recovery  Act 
RFA     Regulatory  Flexibility  Act 
RMW     regulated  medical  waste 
SBA    Small  Business  Administration 
SBREFA    Small  Business  Regulatory 

Enforcement  Fairness  Act 
SMSA     standard  metropolitan 

statistical  area 
SWDA    Solid  Waste  Disposal  Act 

B.  Abbreviations  and  Measurement 
Units 

bps=bits  per  second 
Btu=British  thermal  units 
Btu/yr=British  thermal  units  per  year 
Cd=cadmium 
CDD/CDF=dioxins/furans 
CO=carbon  monoxide 
dioxins=polychlorinated  dibenzo-p- 

dioxins 
dscf=dry  standard  cubic  feet  (at  14.7 

pounds  per  square  inch,  &8°F) 
dscm=dry  standard  cubic  meters  (at  14.7 

pounds  per  square  inch.  68*F) 
"F=degrees  Fahrenheit 
ft'=cubic  feet 

furans=polychlorinated  dibenzofurans 
g=gram  (454  grams  per  pound) 
g/yr=grams  per  year 
gr=grains  (7,000  grains  per  pound) 
HCUhydrogen  chloride 
Hg=mercury 
m^scubic  meter  (35.3  cubic  feet  per 

cubic  meter) 
mg=milligrams  (10-^  grams) 
Mg=megagram  (1.1  tons  per  megagram) 
Mg/yr:=megagrams  per  year 
MMm^million  cubic  meters 
MW=megawatt 

MW-hr/yr=megawatt-hours  per  year 
ng=nanogram  (10-'  grams) 
NOx=nitrogen  oxides 
Pb=lead 

PM=particulate  matter 
ppmv=parts  per  million  by  volume 
S02=sulfur  dioxide 
TEQ  basis=2.3.7.8-tetrachlorinated 

dibenzo-p-dioxin  toxic  equivalent 

based  on  the  1989  international  toxic 

equivalency  factors 
tons/d=tons  per  day 
total  mass  basis=total  mass  of  tetra- 

through  octa-chlorinated  dibenzo-p- 

dioxins  and  dibenzofurans 

n.  IntroduGtion 

A.  Purpose  of  the  Standards  and 
Guidelines 

The  1990  Clean  Air  Act  Amendments 
(CAAA)  reflect  growing  public  concern 
about  the  large  volume  of  toxic  air 
pollutants  released  from  numerous 
categories  of  emission  sources.  Title  III 
of  the  CAAA  specifically  enumerated 
189  hazardous  air  pollutants  (HAP)  and 


instructed  EPA  to  protect  public  health 
by  reducing  emissions  of  these 
pollutants  from  the  sources  that  release 
them.  The  EPA's  standards  are  to  be 
issued  in  two  phases.  The  first  phase 
standards  are  designed  to  bring  all 
sources  up  to  the  level  of  emissions 
control  achieved  by  those  that  are 
already  well-controlled^  The  second 
phase  standards,  due  a  few  years  later, 
are  to  require  further  emission 
reductions  in  any  case  in  which  the  first 
phase  measures  were  not  by  themselves 
sufficient  to  fiilly  protect  the  public 
health. 

In  this  context,  the  CAAA  singled  out 
waste  incineration  for  special  attention. 
Congress  recognized  both  a  high  level  of 
public  concern  about  the  incineration  of 
mimicipal.  medical,  and  other  solid 
wastes  and  a  number  of  special 
management  concerns  for  these  types  of 
sources.  Consequently,  section  129  of 
the  CAA  directs  EPA  to  apply  the  two- 
phase  control  approach  to  various 
categories  of  solid  waste  incinerators, 
including  hospital/  medical/infectious 
waste  incineratoHs)  (HMIWI).  Today's 
action  promulgates  standards  and 
guidelines  for  new  and  existing  HMIWI 
under  section  129.  Current  methods  of 
medical  waste  incineration  cause  the 
release  of  a  wide  array  of  air  pollutants, 
including  several  pollutants  of 
particular  public  health  concern. 

The  EPA  estimates  that  there  are 
approximately  2,400  HMIWI  operating 
in  the  United  States,  which  combust 
approximately  767  thousand  Mg  (846 
thousand  tons)  of  hospital  waste  and 
medical/infectious  waste  annually. 
Emissions  from  HMIWI  contain  organics 
(dioxins/furans),  particulates  (PM), 
metals  (Cd.  Pb.  and  Hg),  acid  gases  (HCl 
and  SO2).  and  NOx.  These  pollutants 
can  have  adverse  effects  on  both  public 
health  and  welfare.  Pollutants  of 
principal  concern  to  public  health 
include  dioxins/furans.  PM.  Pb,  Cd.  and 
Hg.  Today's  standards  and  guidelines 
are  set  forth  as  emission  limits  and  will 
significantly  reduce  HMIWI  emissions. 

Several  States,  including  New  York, 
California,  and  Texas,  have  adopted 
relatively  stringent  regulations  in  the 
past  few  years  limiting  emissions  from 
HMIWI.  The  implementation  of  these 
regulations  has  brought  about  very  large 
reductions  in  HMIWI  emissions  and  the 
associated  risk  to  public  health  in  those 
States.  Today  EPA  is  promulgating 
nationally  applicable  emission 
standards  and  guidelines  for  HMIWI 
that  build  on  the  experience  of  these 
leading  States.  Like  the  State 
regulations,  the  standards  and 
guidelines  promulgated  today  are  based 
on  the  use  of  add-on  air  pollution 
control  systems.  These  standards  and 
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guidelines  implement  the  first  phase 
requirements  of  section  129  described 
.  above.  As  described  in  detail  below, 
section  129,  like  section  112,  of  the  CAA 
instructs  the  Agency  to  set  performance 
standards  that  challenge  industry  to 
meet  or  exceed  the  pollution  control 
standards  established  by  better 
controlled  similar  facilities.  In  this  way, 
the  overall  state  of  environmental 
practice  is  raised  for  large  segments  of 
industry,  a  basic  level  of  health 
protection  is  provided  to  all 
communities,  situations  in  which 
imcartainty  about  total  risk  and  hazard 
result  in  no  protection  for  the  exposed 
public  are  avoided,  and  yet  the  cost  of 
pollution  control  to  industry  is 
constrained  to  levels  already  absorbed 
by  similar  operations.  Eight  years  later, 
in  a  second  phase,  EPA  will  evaluate 
whether  the  residual  public  health  risk 
warrants  additional  control. 

The  EPA's  Office  of  Research  and 
Development  (ORD)  is  preparing  a 
national  inventory  of  dioxin  emissions 
as  part  of  its  Dioxin  Reassessment.  This 
effort  will  include  emission  estimates 
for  HMIWI.  Since  the  eflfort  is  not  yet 
complete,  the  results  are  not  included  in 
this  package.  The  ORD  is  considering  a 
very  similar  approach  to  that  used  in 
this  rulemaking  and  anticipates 
generating  similar  emission  estimates. 

B.  Implementation  of  the  Emission 

Guidelines 

The  subpart  Ce  emission  guidelines 
are  unique  in  that,  unlike  the  subpart  Ec 
NSPS,  the  guidelines  are  not  direct 
Federal  requirements  for  HMIWI.  The 
subpart  Ec  NSPS  are  Federal 
requirements  that  apply  to  all  new 
HMiWI  units  that  commence 
construction  after  June  20,  1996  or  to 
existing  HMIWI  units  that  commence 
modification  after  March  16, 1998.  The 
subpart  Ce  emission  guidelines  require 
States  to  develop  section  lll(d)/129 
State  plans  to  regulate  existing  HMIWI 
built  on  or  before  June  20, 1996.  These 
State  plans  must  be  submitted  to  EPA 
for  approval  and  must  be  at  least  as 
protective  as  the  guidelines.  Together, 
40  CFR  part  60,  subpart  B  and  subpart 
Ce  specify  the  content  and  the  general 
rules  for  adopting  and  submitting  the 
section  lll(d)/129  State  plans. 

The  CAA  requires  that  each  State 
submit  a  State  plan  to  EPA  within  1  year 
of  EPA's  adoption  of  the  guidelines. 
State  plans  must  contain  specific 
information  and  legal  mechanisms 
necessary  to  implement  the  guidelines. 
The  State  must  make  available  to  the 
public  the  State  plan  and  provide 
opportunity  for  discussion  of  the  State 
plan  in  a  public  hearing  prior  to 
submittal  to  EPA.  The  State  must  submit 


the  final  plan  to  EPA  by  September  15, 

1998.  The  EPA  then  has  6  months  to 
approve  or  disapprove  the  State  plan. 
Plan  approval  or  disapproval  wall  be 
published  in  the  Federal  Register.  If  a 
State  plan  is  disapproved.  EPA  will 
state  the  reasons  for  disapproval  in  the 
Federal  Register.  The  State  can  respond 
to  EPA's  concerns  and  submit  a  revised 
plan.  If  a  State  does  not  submit  an 
approvable  State  plan  by  September  15, 

1999,  EPA  will  adopt  and  implement  a 
Federal  plan  that  applies  to  existing 
HMIWI  in  the  State. 

1.  Implementation  Activities 

The  EPA  is  preparing  an  Enabling 
Document  to  assist  States  with 
implementing  the  HMIWI  guidelines. 
The  EPA  Regional  Offices  will  mail  hard 
copies  of  the  Enabling  Document  to 
their  State  contacts.  This  document 
should  be  publicly  available  in  the  next 
few  weeks.  The  public  can  access  this 
document  electronically  via  the  Internet 
at  "http://www.epa.gov/ttn/oarpg/   " 
rules.html"  or  "http://www.epa.gov/ 
oar/oaqps/airtox/ ' . 

In  September  1997,  EPA  plans  to 
broadcast  a  telecourse  to  States,  regions, 
and  the  public  on  the  HKflfWI  rule  and 
on  implementation  requirements.  State 
field  offices  will  be  notified  of  the 
telecourse.  The  EPA's  distance  learning 
network  telecourse  schedule,  as  well  as 
a  list  of  telecourse  sites,  is  available  at 
http://l34.67.l04.12/html/apti/ 
aptchtm. 

Finally.  EPA  will  host  its  annual  Air 
Toxics  Workshop  for  EPA  Regions  and 
States  in  Researt^h  Triangle  Park  in  late 
August  1997.  A  l-hovtr  session  is 
scheduled  to  provide  States  an  overview 
of  the  HMIWI  rule  and  to  discuss 
implementation  issues.  The  Air  Toxics 
Workshop  provided  for  EPA  Regions 
and  States  is  not  open  to  the  public. 
Opportunities  for  public  participation  in 
the  implementation  process  are 
disctissed  below. 

2.  Public  Involvement . 

Public  participation,  under  the 
provision  of  the  CAA,  is  an  important 
right  and  responsibility  of  citizens  in 
the  State  process  of  developing, 
adopting,  and  implementing  section 
111(d)/  129  State  plans.  As  with  State 
Implementation  Plans  (SIP)  for  criteria 
pollutants,  EPA  regulations  in  40  CFR 
part  60,  subpart  B,  make  it  clear  that 
citizen  input  on  section  lll(d)/129 
State  plans  is  encouraged  in  order  to 
help  define  appropriate  emission 
standards  and  retrofit  schedules.  Under 
Subpart  B,  some  minimum  public 
participation  requirements  are  as 
follows: 


a.  Reasonable  notice  of  one  or  more 
public  hearing(s)  at  least  30  days  before 
the  hearing; 

b.  One  or  more  public  hearing(s)  on 
the  section  Ill(d)/129  State  plan  (or 
revision)  conducted  at  location(s) 
within  the  State,  if  requested; 

c.  Date,  time,  and  place  of  hearing(s) 
prominently  advertised  in  each  region 
affected: 

d.  Availability  of  draft  section  111(d)/ 
1 29  State  plan  for  public  inspection  in 
at  least  one  location  in  each  region  to 
which  it  will  apply; 

e.  Notice  of  hearing  provided  to  EPA 
Regional  Administrator,  local  affected 
agencies,  and  to  other  States  affected; 

f.  Certification  that  the  public  hearing, 
if  held,  was  conducted  in  accordance 
with  Subpart  B  State  procedures;  and 

g.  Hearing  records  must  be  retained 
for  a  minimum  of  2  years;  these  records 
must  include  the  list  of  commenters, 
their  affiliation,  summary  of  each 
presentation  and/or  comments 
submitted,  and  the  State's  respcuises  to 
those  commeiits. 

C.  Technical  Basis  of  the  Standards  and 
Guidelines 

Section  129  requires  the  EPA  to 
develop  numerical  emission  limitations 
in  the  standards  for  new  HMIWI  and 
guidelines  for  existing  HMIWI  for  the 
following:  Particulate  matter  (PM), 
opacity,  sulfur  dioxide  (CO2),  hydrogen 
chloride  (HCl).  oxides  of  nitrogen 
(NOx),  carbon  monoxide  (CO),  lead  (Pb), 
cadmiiun  (Cd),  mercury  (Hg),  and 
dioxins  and  dibenzofurans  (dioxin/ 
furan).  Section  129  requires  that  the 
standards  and  guidelines  reflect  the 
maximtmi  degree  of  reduction  in 
emissions  of  air  pollutants,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair-quality 
health  and  environmental  impacts,  and 
energy  requirements  that  the 
Administrator  determines  are 
achievable  for  a,  pMrticular  category  of 
sources.  This  control  level  is  commonly 
referred  to  as  the  "maximum  achievable 
control  technology"  or  "MACT." 
Section  129  also  provides  that  standards 
for  new  sources  may  not  be  less 
stringent  than  the  emissions  control 
achieved  in  practice  by  the  best 
controlled  similar  imit.  This  is 
commonly  referred  to  as  the  "MACT 
floor"  for  new  HMIWI.  Additionally, 
section  129  provides  that  the  emission 
limitations  in  the  guidelines  for  existing 
HMIWI  may  not  be  less  stringent  than 
the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  units  in  the  category.  This  is 
commonly  referred  to  as  the  "MACT 
floor"  for  existing  HMIWI. 
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The  CAA  requires  EPA  to  evaluate 
standards  and  guidelines  more  stringent 
than  the  MACT  floor,  considering  costs 
and  other  impacts  described  above.  If 
EPA  concludes  that  more  stringent 
standards  and/or  guidelines  are 
achievable  considering  costs  and  other 
impacts,  then  the  standards  and/or 
guidelines  would  be  established  at  these 
more  stringent  levels  (i.e.,  MACT  would 
be  more  stringent  than  the  MACT  floor). 
The  EPA  may  establish  NSPS  or  EG  at 
the  MACT  floor  only  if  EPA  concludes 
that  the  costs  and/or  other  impacts 
associated  with  the  more  stringent 
requirements  are  unreasonable.  In  no 
case  may  EPA  establish  emission 
limitations  less  stringent  than  the 
MACT  floor. 

Technical  data  on  the  number  and 
size  of  HMIWI,  control  technologies  in 
use,  permit  emission  limits,  and 
emission  test  data  were  used  to 
determine  the  MACT  floors  for  new  and 
existing  HMIWI  and  to  define  regulatory 
options  more  stringent  than  the  MACT 
floors.  The  types  of  data  EPA  considered 
in  selecting  flnal  standards  and 
guidelines  included  emissions 
information  from  literature  and  State 
and  local  agencies:  and  emissions  test 
data  provided  by  industry  or  gathered 
during  EPA's  HMIWI  emissions  test 
program.  Overall,  the  EPA  used 
performance  test  data  from  over  30 
HMIWI  to  develop  the  standards  and 
guidelines. 

In  keeping  with  the  Administrator's 
"reinventing  government"  initiative, 
several  of  the  changes  to  the  guidelines 
and  standards  were  made  to  streamline 
the  regulations  and  provide  increased 
flexibility  while  optimizing 
environmental  control  by  using 
common  sense  initiatives.  Examples  of 
these  changes  include  the  following:  (1) 
Reduced  testing  for  HMIWI 
demonstr^ing  compliance  with  the 
required  emission  levels;  (2)  narrowing 
the  definition  of  medical  waste;  (3) 
clarification  of  siting  requirements  for 
new  HMIWI;  (4)  allowing  HMIWI 
operators  to  receive  training  and 
qualiflcation  through  a  State-approved 
training  program;  (5)  requiring  focilities 
to  develop  a  waste  management  plan 
instead  of  banning  materials  from  waste 
streams;  (6)  revised  text  to  clarify  that 
the  emission  limits  do  not  apply  during 
periods  when  units  are  burning  only 
pathological,  chemotherapeutic,  and/or 
low-level  radioactive  waste;  (7) 
exemption  for  plants  firing  small 
amounts  of  hospital  waste  and/or 
medical/infectious  waste  (10  percent  or 
less  by  weight):  (8)  allowing  certain 
records  to  be  maintained  in  either 
electronic  or  paper  format  without 
duplication:  and  (9)  establishing 


emission  limits  for  existing  HMIWI  that 
may  be  met  with  either  a  wet  or  dry 
scrubber.  All  of  these  changes  are 
discussed  further  in  sections  III,  IV,  and 
V  of  this  preamble  and  in  "Hospital/ 
Medical/Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses  {EPA-453/R- 
97-006b).  These  changes  improve  the 
effectiveness  and  efficiency  of  the 
standards  and  guidelines  without  any 
reduction  in  environmental  protection. 

D.  February  1 995  Proposal 

On  February  27,  1995  (60  FR  10654). 
EPA  published  proposed  NSPS  and  EG 
for  HMIWI.  The  1995  proposal  was  the 
result  of  several  years  of  effort  reviewing 
available  information  in  light  of  the 
CAA  requirements  described  above. 

During  the  data-gathering  phase  of  the 
HMIWI  project,  it  was  difficult  to  get  an 
accurate  count  of  the  nationwide 
HMIWI  population.  In  addition,  it  was 
difficult  to  find  HMIWI  with  add-on  air 
pollution  control  systems  in  place. 
Information  from  a  few  State  surveys  led 
to  an  estimated  population  of  3,700 
existing  HMIWI.       .- 

The  1995  proposed  standards  and 
guidelines  contained  HMIWI 
subcategories  that  were  determined 
based  on  design  differences  among 
different  types  of  incinerators: 
continuous,  intermittent,  and  batch. 
These  three  design  types  roughly 
correlate  to  HMIWI  size. 

A  few  HMIWI  writh  various  levels  of 
combustion  control  (no  add-on  air 
pollution  control)  were  tested  to 
determine  the  performance  of 
combustion  control  in  reducing  HMIWI 
emissions.  One  HMIWI  equipped  with  a 
wet  scrubber  (add-on  control)  was  tested 
to  determine  the  performance 
capabilities  of  wet  scrubbing  systems.  A 
few  other  HMIWI  equipped  with  dry 
scrubbing  systems  (add-on  control)  were 
tested  to  determine  the  performance 
capabilities  of  dry  scrubbing  systems. 
These  systems  were  considered  typical 
of  air  pollution  control  systems 
available  at  the  time,  and  the  data 
appeared  to  indicate  that  dry  scrubbing 
systems  could  achieve  much  lower 
emissions  than  wet  scrubbing  systems. 

As  mentioned  above,  the  MACT  floor 
for  new  HMIWI  is  to  reflect  the 
emissions  control  achieved  by  the  best 
controlled  similar  unit.  Dry  scrubbing 
systems  were  identified  on  at  lea^t  one 
HMIWI  in  each  of  the  three 
subcategories  (continuous,  intermittent, 
and  batch).  Consequently,  the  MACT 
floor  emission  levels  for  the  1995 
proposed  NSPS  reflected  the 


performance  capabilities  of  dry 
scrubbing  systems. 

For  existing  HMIWI  under  the  1995 
proposed  emission  guidelines.  State 
regulations  and  permits  were  used  to 
calculate  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  units.  These 
results  were  then  compared  with  the 
results  of  the  emission  tests  on  wet  and- 
dry  scrubbing  systems.  This  comparison 
led  to  the  conclusion  that  the  1995 
proposed  MACT  floor  for  existing 
HMIWI  would  require  the  use  of  a  dry 
scrubbing  system,  even  for  small 
existing  batch  HMIWI. 

Following  determination  of  the 
HMIWI  population,  subcategories, 
performance  of  technology,  and  MACT 
floors,  the  CAA  requires  EPA  to 
consider  standards  and  guidelines  that 
are  more  stringent  than  the  floors. 
However,  because  the  MACT  floors 
calculated  for  the  1995  proposal  were  so 
stringent,  EPA  was  left  with  few  options 
to  consider.  Emission  limits  reflecting 
the  capability  of  dry  scrubbing  systems 
with  carbon  were  proposed  for  all  sizes 
and  types  of  new  and  existing  HMIWI. 

A  proposal  is  essentially  a  request  for 
public  comment  on  the  information 
used,  assumptions  made,  and 
conclusions  drawn  from  the  evaluation 
of  available  information.  Following  the 
1995  proposal,  more  than  700  comment 
letters  were  received,  some  including 
new  information  and  some  indicating 
that  commenters  were  in  the  process  of 
gathering  information  for  EPA  to 
consider.  The  large  amount  of  new 
information  that  was  ultimately 
submitted  addressed  every  aspect  of  the 
1995  proposed  standards  and 
guidelines,  including:  the  existing 
populaUon  of  HMIWI.  HMIWI 
subcategories,  the  performance 
capabilities  of  air  pollution  control 
systems,  monitoring  and  testing, 
operator  training,  alternative  medical 
waste  treatment  technologies,  and  the 
definition  of  medical  waste.  In  almost 
every  case,  the  new  information  led  to 
different  conclusions,  as  outlined 
below. 

E.  June  1 996  Re-Proposal 

On  June  20. 1996.  EPA  published  a 
Federal  Register  document  to:  (1) 
Announce  the  availability  of  the  new 
information  received  following  the  1995 
proposal.  (2)  review  EPA's  assessment 
of  the  new  information,  (3)  provide 
EPA's  inclinations  as  to  how  the  new 
information  might  change  the  final 
standards  and  guidelines,  and  (4)  solicit 
comments  on  EPA's  assessments  and 
inclinations.  In  the  June  20,  1996 
Federal  Register  document,  EPA 
indicated  that  the  notice  was  not  a  re- 
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proposal,  but  merely  a  notice  of 
supplemental  information.  However, 
some  commenters  stated  that  the  1996 
notice  should  be  considered  a  re- 
proposal.  Upon  consideration  of  these 
comments,  EPA  now  considers  the  1996 
notice  to  have  been  a  re-proposal.  The 
1996  notice  included  all  of  die  elements 
of  a  re-proposal,  including:  A  new 
inventory  of  sources;  new  subcategories; 
revised  assessments  of  emissions  and 
performance  of  technology;  new  MACT 
floors:  new  regulatory  options;  revised 
cost,  environmental,  and  economic 
impacts;  an  indication  of  EPA's 
selection  of  MACT;  and  a  request  for 
public  comment.  More  importantly, 
virtually  every  aspect  of  the  1995 
proposal  was  changed  significantly  by 
the  1996  notice,  making  most  of  the 
analyses  and  conclusions  from  the  1995 
notice  irrelevant.  Therefore,  in  today's 
final  rule,  HMIWI  which  commenced 
construction  after  June  20,  1996  are 
considered  new  sources  subject  to  the 
NSPS  under  Subpart  Ec,  and  HMIWI 
which  commenced  construction  dh  or 
before  June  20, 1996  are  considered 
existing  sources  subject  to  the  EG  under 
subpart  Ce. 

The  1996  re-proposal  served  as  a 
response  to  most  comments  on  the  1995 
proposed  rule.  Comments-on 
miscellaneous  issues  that  were  not 
addressed  in  the  1996  re-proposal  notice 
are  summarized  and  responded  to  in 
"Hospital/Medical/Infectious  Waste 
Incinerators:  Background  Information 
for  Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b).  The  1996  re-proposal 
notice  discussed  the  reanalyses  of  new 
information  that  led  to  changes  in  the 
1995  proposed  standards  and 
guidelines.  Presented  below  is  a  brief 
summary  of  the  reanalyses  that  occurred 
following  the  1995  proposal  and  a 
discussion  of  the  EPA's  inclinations  that 
were  introduced  in  the  1996  re- 
proposal. 

Following  the  1995  proposal,  a 
number  of  comments  were  received 
regarding  the  EPA's  inventory  of 
existing  HMIWI.  Most  commenters  felt 
that  the  EPA's  inventory  was  inadequate 
and  should  be  updated.  In  response  to 
these  concerns,  the  EPA  compiled  a  new 
inventory  of  existing  HMIWI  based  on 
information  received  from  the  American 
Hospital  Association,  State  agencies. 
HMIWI  vendors,  commercial  medical 
waste  disposal  companies,  and  other 
stakeholders.  After  several  revisions,  the 
final  HMIWI  inventory  contained 
approximately  2,400  existing  Ifl»dIWI. 

The  Agency  also  reanalyzed  tbe 
HMIWI  subcategories  based  on  the  new 
information  received  after  the  1995 


proposal.  In  the  1996  re-proposal,  the 
Agency  stated  that  it  was  inclined  to 
subcategorize  the  new  and  existing 
population  of  HMIWI  into  three 
subcategories  based  on  waste  charging 
capacity:  small  (<200  Ib/hr),  medium 
(>200  and  S500  Ib/hr)  and  large  (>500 
Ib/hr).  While  these  subcategories  were 
based  on  HMIWI  size,  they  also  reflect 
design  differences  among  HMIWI. 

Directly  related  to  the  issue  of 
subcategorizing  HMIWI  by  size  is  the 
question  of  how  to  determine  HMIWI 
size  in  a  manner  that  is  consistent, 
uniform,  and  applicable  to  all  HMIWI 
covered  imder  the  standards  and 
guidelines.  In  the  1996  re-proposal,  the 
EPA  stated  that  it  was  inclined  to  base 
HMIWI  capacity  on  either:  (1) 
Volumetric  waste  burning  capacity 
factors  developed  using  the  design  heat 
release  rate  of  the  HMIWI  and  the  heat 
content  of  medical  waste  or  (2)  an 
enforceable  limit  that  would  restrict 
waste  charge  rate. 

At  the  time  of  the  1995  proposal, 
relatively  few  emission  test  reports  were 
available  to  the  EPA  from  which  to  draw 
conclusions  regarding  the  performance 
capabilities  of  various  air  pollution 
control  systems.  Many  commenters 
believed  that  EPA  misjudged  the 
performance  capabilities  of  various  air 
pollution  control  technologies, 
especially  the  capabilitief  of  wet 
scrubbing  systems.  Following  the  1995 
proposal,  a  number  of  emission  test 
reports  were  submitted  to  EPA.  The  EPA 
reviewed  the  data  contained  in  these 
emission  test  reports  and,  as  a  result, 
EPA's  conclusions  regarding  the 
performance  capabilities  of  various  air 
pollution  control  technologies  were 
revised  and  presented  in  the  1996  re- 
proposal. 

As  discussed  earlier,  the  new 
information  submitted  led  to  changes  to 
the  HMIWI  inventory,  subcategories, 
and  conclusions  about  the  performance 
of  technology.  Because  these  factors  can 
influence  the  MACT  floors,  a  review  of 
the  MACT  floors  was  conducted.  The 
recalculated  MACT  floors  and  the  new 
conclusions  regarding  the  performance 
capabilities  of  air  pollution  control 
technologies  led  to  new  conclusions 
regarding  what  technologies  HMIWI 
would  have  to  use  to  achieve  the  MACT 
floors. 

In  the  1996  re-proposal,  the  EPA 
defined  regulatory  options  more 
stringent  than  the  MACT  floors  for  new 
and  existing  HMIWI  and  presented  the 
impacts  of  the  regulatory  options.  After 
reviewing  the  emissions  reductions  that 
could  be  achieved  and  the  impacts  of 
the  regulatory  options,  the  EPA 
presented  its  inclinations  as  to  which 
emission  levels  the  final  MACT 


standards  and  guidelines  might  reflect. 
For  new  medium  and  large  HMIWI,  the 
EPA  stated  that  it  was  inclined  to  adopt 
emission  limits  that  could  be  achieved 
with  good  combustion  followed  by  a 
high  efficiency  wet  scrubber  and  a  TAJ 
FF  system  with  carbon  (i.e.,  combined 
dry/wet  scrubber  with  carbon).  The  EPA 
stated  that  it  was  inclined  to  adopt 
emission  limits  that  could  be  achieved 
with  good  combustion  and  a  moderate 
efficiency  wet  scrubber  for  new  small 
HMIWI  and  for  medium  existing 
HMIWI.  For  large  existing  HMIWI.  the 
EPA  stated  that  it  was  inclined  to  adopt 
emission  limits  that  could  be  achieved 
with  the  use  of  good  combustion  and  a 
hi^h  efficiency  wet  scrubber.  The  EPA 
offered  no  inclinations  for  the  emission 
limits  for  small  existing  HMIWI. 
Instead,  the  EPA  discussed  the 
regulatory  options  and  impacts  for  small 
existing  HMIWI  and  solicited  comments 
on  which  emission  levels  would  be 
suitable  for  the  final  guidelines. 

Many  comments  were  also  received 
regarding  the  1995  proposed  testing  and 
monitoring  requirements.  Commenters 
noted  that  the  proposed  4-hour  test  run 
was  much  longer  than  the  more 
conventional  test  run  of  about  1-hour. 
Commenters  also  noted  that  many 
hospitals  and  health  care  facilities  * 
would  normally  not  have  sufficient 
waste  on  hand  to  accommodate  three,  4- 
hour  test  runs  and  the  1995  proposed 
emission  testing  requirements  would 
substantially  increase  the  costs 
associated  with  emission  testing.  In 
response  to  these  comments,  the  EPA 
stated  in  the  1996  re-proposal  that  it 
was  inclined  to  adopt  requirements  that 
EPA  test  methods  be  followed  when 
performing  emissions  testing  to 
determine  compliance.  This 
requirement  would  ensure  that 
compliance  testing  follows  the  same 
procedures  used  to  generate  the 
emission  data  upon  which  the  emission 
limits  in  the  regulation  were  based.  In 
most  cases,  three  test  runs  of  about  1 
hour  each  would  be  necessary  to 
determine  compliance.  An  exception  to 
this  requirement  would  be  emission 
testing  to  measure  dioxin/furan 
emissions.  The  procedures  outlined  in 
the  EPA  test  method  frequently  lead  to 
test  runs  longer  than  1  hour  40  ensure 
sufficient  sample  is  gathered  to 
accurately  measure  dioxin/furan 
emissions. 

Numerous  comments  were  received 
on  the  1993  proposed  annual  emission 
testing  requirements.  While  some 
commenters  supported  the  annual 
testing  requirements,  others  felt  that  the 
proposed  requirements  for  inspections, 
monitoring,  and  operator  training  were 
sufficient  and  much  less  expensive  than 
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annual  testing.  Some  commenters 
suggested  that  the  annual  emission  test 
requirement  be  replaced  with  a 
requirement  for  annual  equipment 
inspection  and  maintenance.  Many  of 
the  commenters  supportive  of  the 
proposed  inspection  requirements, 
however,  suggested  that  the  requirement 
for  a  "third  party"  inspection  be 
deleted.  Therefore,  EPA  stated  in  the 
1996  re-prof>osal  that  it  was  inclined  to 
include  inspection  and  maintenance 
requirements  wherever  annual  stack 
testing  is  not  required  and  that  the 
inspection  would  not  have  to  be 
conduaed  by  a  third  party. 

To  consider  comments  on  the  1995 
proposal  regarding  the  frequency  of 
emission  testing  and  the  proposad 
inspection  and  monitoring 
requirements,  EPA  presented  a  matrix  of 
testing  and  monitoring  options  and  their 
associated  costs  in  the  1996  re-proposal. 
The  EPA  noted  that  almost  all  of  the 
emission  testing  and  monitoring  options 
under  consideration  cost  more  than  the 
incinerator  or  emission  control  system 
that  would  be  installed  to  meet  the 
emission  limits  in  the  regulations. 
Consequently,  the  Agency  stated  that  it 
was  inclined  to  include  monitoring  of 
operating  parameters  and  routine 
Method  9  opacity  tests  (instead  of  CO 
and  opacity  CEMS)  in  the  final 
regulations  to  minimize  costs. 

With  regard  to  specific  air  pollution 
control  devics  (APCD)  operating 
parameters  to  be  monitored,  the  Agency 
stated  that  it  was  inclined  to  require 
monitoring  of  the  same  parameters  as 
outlined  in  the  1995  proposal  for  dry 
scrubbers,  and  the  following  for  wet 
scrubbers:  Scrubber  exit  temperature, 
scrubber  liquor  pH.  scrubber  liquor  flow 
rate,  and  energy  input  to  the  scrubber 
(e.g.,  pressure  drop  or  horsepower). 

The  EPA  also  stated  in  the  1996  re- 
proposal  that  it  was  inclined  to  require 
initial  and  repeat  stack  testing  (annual/ 
sldp  testing)  where  the  regulations  are 
based  on  good  combustion  and  wet  and/ 
or  dry  scrubbing  systems;  and  initial 
stack  testing  and  routine  inspections 
where  the  regulations  are  based  on  the 
use  of  good  combustion  alone.  With  the 
annual/skip  testing  requirement, 
emission  tests  would  be  required  for  the 
first  3  years.  If  these  tests  show  that  the 
facility  was  in  compliance  each  of  these 
3  years,  then  subsequent  testing  would 
be  done  every  third  year.  Under  the 
inclinations  presented  in  the  1996  re- 
proposal,  annual  or  skip  emission 
testing  would  only  require  emission 
testing  of  a  fiew  key  or  critical  pollutants 
(i.e.,  only  those  necessary  to  gain  a  good 
indication  that  the  air  pollution  control 
system  is  operating  properly). 


A  large  number  of  comments  were 
received  on  the  1995  proposed 
definition  of  medical  waste.  The 
majority  of  the  commenters  stated  that   . 
the  proposed  definition  of  medical 
waste  was  too  broad  and  should  be 
narrowed.  The  commenters  believed 
that  the  proposed  definition  would  be 
adopted  by  other  regulatory  agencies, 
and  as  the  definition  became  more 
widespread,  that  it  would  eventually 
force  all  health  care  facilities  to  handle 
most  of  their  waste  as  if  it  were 
infectious.  This  would  result  in  an 
increase  in  the  volume  of  medical  waste 
requiring  special  handling,  which  in 
turn  would  result  in  increased  costs  to 
dispose  of  waste  fit>m  health  care 
fecilities.  These  commenters  stated  that 
health  care  facilities  should  be  viewed 
as  generating  two  waste  streams:  A 
medical  waste  stream,  which  is  usually 
defined  by  the  potential  for  disease 
transmission  and  requires  special 
handling:  and  a  noninfectious  waste  or 
"health  care  trash"  waste  stream,  which 
has  no  potential  for  infection  and  is 
treated  and  handled  as  municipal  waste. 
The  commenters  urged  EPA  to  narrow 
the  definition  of  medical  waste  used  in 
the  HMIWI  regulations  to  one  that 
includes  only  the  infectious  portion  of 
the  waste  stream. 

In  response  to  the  comments 
concerning  the  1995  proposed 
definition  of  medical  waste,  the  EPA 
stated  in  the  1996  re-proposal  that  it 
was  inclined  to  adopt  a  definition  of 
medical  waste  that  focuses  on  the 
infectious  or  potentially  infectious 
porticm  of  the  overall  medical  waste 
stream.  Given  the  confusion  and 
number  of  varying  definitions  of 
medical  waste  in  use  at  the  Federal, 
State  and  local  levels,  the  EPA  stated 
that  it  was  inclined  to  adopt  a  definition 
of  medical  waste  for  the  HMIWI 
regulations  from  among  those 
definitions  already  in  use.  Specifically, 
the  EPA  stated  that  it  was  inclined  to 
adopt  the  New  York  State  Department  of 
Health  (NYSDOH)  definition  of  medical 
waste. 

In  the  1996  re-proposal,  the  EPA  also 
stated  that  it  was  inclined  to  exclude 
crematories  and  incinerators  used  solely 
for  burning  pathological  waste  (human 
or  animal  remains  and  tissues), 
incinerators  used  solely  for  burning 
"off-spec"  or  "out  of  date"  drugs  or 
pharmaceuticals,  and  incinerators  used 
solely  for  burning  radioactive-type 
medical  wastes  from  the  HMIWI 
regulations.  The  EPA  further  stated  that 
it  was  inclined  to  adopt  separate 
regulations  for  pyrolysis  treatment 
technologies  and  requested  comment  on 
the  merits  of  continued  development  of 
separate  pyrolysis  regulations. 


F.  Stakeholders  and  Public  Involvement 

Throughout  the  development  of  the 
standards  and  guidelines,  EPA 
conducted  meetings  with  stakeholders 
to  explain  EPA  conclusions  and  solicit 
comments,  data,  and  information. 
Numerous  discussions  were  held  with 
governmental  entities,  industry 
representatives,  and  environmental 
groups  including,  but  not  limited  to,  the 
following:  the  U.S.  Conference  of 
Mayors;  the  National  League  of  Cities; 
the  National  Association  of  City  and 
County  Health  Officials;  the  National 
Association  of  Counties;  the  National 
Association  of  Public  Hospitals;  the 
Department  of  Defense;  the  Department 
of  Veterans  Affairs;  the  American 
Hospital  Association;  the  Medical  Waste 
Institute;  the  Sierra  Club;  the  Natural 
Resources  [)efense  Council:  vendora  of 
pyrolysis  units,  HMIWI,  continuous 
emission  monitoring  systems,  and  air 
pollution  control  technologies;  and  the 
general  public. 

The  standards  and  guidelines  being 
adopted  today  were  first  proposed  in  the 
Federal  Regiater  on  February  27, 1995 
(60  FR  10654).  The  preambles  for  the 
1995  piroposed  standards  and  guidelines 
described  the  rationale  for  the  proposed 
standards  and  guidelines.  Following  the 

1995  proposal,  the  EPA  provided 
interested  persons  the  opportunity  to 
comment  through  a  written  comment 
period  and  held  a  public  hearing.  The 
public  comment  period  lasted  from 
February  27,  1995  to  April  28,  1995  and 
all  late  comments  were  accepted.  Over 
700  comments  were  received  from 
private  citizens,  industry 
representatives,  environmental  groups, 
and  governmental  entities.  Several 
public  meetings  and  meetings  with 
industry  stakeholders  were  held 
following  the  1995  proposal  to  discuss 
EPA's  assessment  of  new  information 
submitted  with  comments,  to  gather 
additional  information,  and  to  solicit 
further  comments.  As  discussed  above 
in  sections  n.D  and  II.E.  the  comments 
and  new  information  received  following 
the  1995  proposal  led  to  numerous 
changes  to  the  standards  and  guideUnes. 

On  June  20, 1996,  EPA  re-proposed 
the  standards  and  guidelines  in  the 
Federal  Register.  Following  the  1996  re- 
proposal,  the  EPA  held  a  public  meeting 
to  review  the  contents  of  the  re-proposal 
and  to  answer  questions  so  that 
interested  parties  could  better  prepare 
their  written  comments.  The  comment 
period  remained  open  from  June  20, 

1996  until  August  8, 1996.  Again,  late 
comments  were  accepted.  Nearly  70 
comments  were  received.  The 
comments  received  following  the  1996 
re-proposal  were  carefully  considered 
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and  changes  were  made  to  the  HMIWI 
standards  and  guidelines  where 
appropriate.  Sections  III,  IV,  and  V  of 
this  preamble  discuss  the  responses  to 
comments  on  the  standards  and 
guidelines  that  address  the  major 
conc|rns  of  the  commenters  on  the  1996 
re-proposal. 

III.  Considerations  in  Developing  the 
Final  Standards  and  Guidelines 

Following  the  June  20,  1996  re- 
proposal,  the  EPA  received  numerous 
comments  concerning  applicability  of 
the  standards  and  guidelines,  pollution 
prevention,  and  the  testing  and 
monitoring  requirements.  Special 
consideration  was  given  to  these  issues 
when  developing  the  final  HMIWI 
standards  and  guidelines.  This  section 
discusses  these  issues  and  changes,  if 
any,  that  were  made  to  the  final  HMIWI 
standards  and  guidelines  following  the 
1996  re- proposal.  Additional  discussion 
and  responses  to  specific  concerns 
regarding  these  and  other  issues  are 
provided  in  "Hospital/Medical/ 
Infiectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-O06b). 

A.  Applicability 

A  great  deal  of  interest  and  discussion 
has  taken  place  regarding  which 
incinerators  should  be  subject  to  this 
rule  and  which  should  not.  All 
comments  have  been  considered  and  the 
following  sections  present  EPA's  final 
decisions. 

1.  Definition  of  Medical  Waste 

This  section  discusses  the  evolution 
of  the  definition  of  medical  waste  used 
in  determining  the  applicability  of  the 
HMIWI  standards  and  guidelines.  In  the 
1996  re-proposal  "medical  waste"  was 
the  term  used  to  describe  what  is  today 
called  "medical/infectious  waste"  in  the 
final  HMIWI  standards  and  guidelines. 
Similarly,  the  term  "medical  waste 
incinerator"  or  "MWI"  was  used  to 
describe  what  is  called  "hospital/ 
medical/  infectious  waste  incinerator" 
or  "HMIWI"  in  the  standards  and 
guidelines  promulgated  today. 

Section  129  of  the  CAA  directs  the 
EPA  to  adopt  regulations  for  solid  waste 
incineration  units  that  combust 
"hospital  waste,  medical  waste,  and 
infiectious  waste."  Section  129(g)(6) 
states  that  the  term  "medical  waste" 
shall  have  the  meaning  "established  by 
the  Administrator  pursuant  to  the  Solid 
Waste  Disposal  Act."  For  the  1995 
proposed  air  emission  standards  and 
guidelines  for  "MWI,"  EPA  adopted  the 


definition  of  "medical  waste"  from  the 
solid  waste  regulations  codified  in  40 
CFR  part  259,  subpart  B.  As  a  result, 
medical  waste  was  defined  broadly  as 
any  solid  waste  that  is  generated  in  the 
diagnosis,  treatment,  or  immunization 
of  human  beings  or  animals,  in  research 
pertaining  thereto,  or  in  the  production 
or  testing  of  biologicals.  The  broad 
definition  of  medical  waste  in  the  1995 
proposal  was  not  intended  to  be  used  to 
identify  "infectious"  or  "potentially 
infectious"  items  in  the  health  care 
waste  stream.  The  EPA's  only  intention 
was  to  define  those  items  likely  to  he 
burned  in  an  "MWI"  for  the  sake  of 
defining  and  regulating  the  air 
emissions  from  incinerators  used  to 
bum  "hospital  waste,  medical  waste, 
and  infectious  waste." 

As  discussed  earlier,  the  majority  of 
the  comments  on  the  1995  iMt>posed 
definition  of  medical  waste  stated  that 
the  proposed  definition  was  too  broad 
and  should  be  narrowed.  Consequently, 
the  1996  re-proposal  annoimced  EPA's 
inclination  to  adopt  an  existing  and 
more  narrow  definition  of  medical 
waste  for  the  purpose  of  regulating 
"MWI."  Specifically,  the  EPA  stated 
that  it  was  inclined  to  adopt  the 
definition  of  medical  waste  created  by 
the  New  York  State  Department  of 
Health  (NYSDOH).  While  inclined  to 
adopt  the  NYSDOH  definition,  the  EPA 
stated  in  the  1996  re-proposal  that  it 
was  also  considering  definitions  of 
medical  waste  adopted  by  other 
regulatory  agencies  and  national 
associations  as  well  as  the  1995 
proposed  definition.  The  EPA  solicited 
public  comment  on  the  merits  of  each 
definition  as  well  as  other  definitions 
EPA  should  consider. 

Following  the  1996  re-proposal, 
several  commenters  supported  a 
definition  of  medical  waste  that  is 
limited  to  potentially  infectious 
materials  and  several  commenters 
agreed  that  the  NYSDOH  definition  of 
medical  waste  is  appropriate.  Other 
commenters  suggested  that  the  EPA 
Office  of  Solid  Waste  (OSW)  definition 
of  regulated  medical  waste  (RMW)  is 
more  appropriate  than  the  NYSIX)H 
definition  because  Congress  intended 
for  EPA  to  use  the  Solid  Waste  Disposal 
Act  (SWDA)  definition. 

On  the  other  hand,  several 
commenters  argued  that  a  broad 
definition  of  medical  waste  is 
appropriate.  The  commenters  stated  that 
anything  burned  in  an  incinerator  at  a 
health  care  facility  should  be  classified 
as  medical  waste  and  pointed  out  that 
the  CAA  requires  EPA  to  r^ulate 
emissions  fixim  solid  waste  incineration 
units  "combusting  hospital  waste, 
medical  waste  and  infectious  waste." 


The  commenters  contended  that 
facilities  operating  onsite  incinerators 
would  use  them  primarily  for 
noninfectious  waste,  which  produces 
emissions  similar  to  medical  waste 
when  bunted. 

The  EPA  has  concluded  that  the 
Medical  Waste  Tracking  Act  (MWTA) 
definition  of  regulated  medical  waste  ik 
the  most  appropriate  definition  of 
medical/infectious  waste  for  the  final 
HMIWI  standards  and  guidelines.  As 
noted  in  the  proposal  and  re-proposal, 
the  EPA  considered  several  definitions 
for  purposes  of  these  regulations  (e.g., 
OSHA,  NYSDOH,  MWTA.  AHA). 
Although  the  various  definitions  are  not 
identical,  they  cover  many  of  the  same 
materials.  After  considering  the 
comments  received,  the  EPA  today  is 
promulgating  the  MWTA  definition 
under  the  co-authority  of  section  2002 
of  the  SWDA,  42  U.S.C.  6912,  and 
sections  129  and  301  of  the  CAA,  42 
U.S.C.  7429  and  7601. 

The  EPA  believes  the  MWTA 
definition  is  the  most  appropriate 
because  it  includes  the  materials  of 
concern,  and  will  lead  to  the  least 
confusion  in  the  regulated  community 
because  it  is  a  familiar  definition.  In 
addition,  the  MWTA  definition  has 
undergone  public  comment  at  the 
Federal  level,  during  both  the 
rulemaking  under  the  MWTA,  as  well  as 
rulemaking  on  these  regulations.  The 
EPA  emphasizes  that  the  MWTA 
definition  being  promulgated  today  is 
solely  for  purposes  of  determining 
which  incineration  units  are  covered  by 
the  HMIWI  regulations  under  section 
129  of  the  CAA.  It  is  not  for  purposes 
of  determining  applicability  of  SWDA 
requirements.  THE  MWTA  definition. 
however,  does  not  include  hospital 
waste;  thus,  EPA  also  is  promulgating 
today  under  authority  of  sections  129 
and  301  of  the  CAA,  42  U.S.C.  7429  and 
7601,  a  definition  of  hospital  waste. 
The  MWTA  differentiates  between 
infectious  and  noninfectious  wastes. 
The  MWTA  definition  of  RMW  includes 
seven  classes  of  waste  which  are  very 
similar  to  the  classes  of  infectious  waste 
included  in  the  NYSDOH  definition. 
However,  the  MWTA  definition  of  RMW 
is  broader  than  the  NYSDOH  definition 
of  medical  waste  because  the  MWTA 
definition  includes  some  items  (e.g., 
intravenous  bags)  which  may  not  be 
infectious,  but  are  aesthetically 
unpleasing.  The  MWTA  definition  does 
not  include  hazardous  waste;  household 
waste;  ash  from  incineration  of  medical/ 
infectious  waste;  human  corpses, 
remains,  and  anatomical  parts  intended 
for  interment  or  cremation;  or  domestic 
sewage  materials. 
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The  EPA  recognizes  that  the  MVVTA 
definition  does  not  fully  encompass  the 
terms  "hospital  waste,  medical  waste, 
and  infectious  waste."  The  MWTA 
deHnition,  as  well  as  other  definitions 
considered  for  the  final  HMIWI 
regulations,  cover  "medical  waste  and 
infiectious  waste,"  but  do  not  cover 
'hospital  waste."  Commenters  are 
correct  in  pointing  out  that  the 
emissions  firom  combustion  of  hospital 
waste  are  very  similar  to  emissions  from 
the  combustion  of  medical/infectious 
waste.  Therefore,  the  final  HMIWI 
standards  and  guidelines  contain 
definitions  for  "hospital"  and  "hospital 
waste"  and  the  definition  of  "medical/ 
infectious  waste"  (MWTA  definition). 
The  definitions  of  "hospital"  and 
"hospital  waste"  will  subject 
incinerators  located  at  hospitals  to  the 
final  standards  and  guidelines,  whether 
they  bum  "infectious  '  waste. 
"noninfectious"  waste,  or  a 
combination. 

Commenters  on  the  1995  proposed 
regulations  stated  there  are  very  few,  if 
any.  incinerators  that  are  used  by 
hospitals  to  bum  only  noninfectious 
hospital  trash.  Consequently,  this 
inclusion  of  "hospital  waste"  along  with 
"medical/infectious  waste"  should: 
minimize  the  concern  about  the  overly 
broad  definition  of  medical  waste;  cover 
the  same  incinerators  as  envisioned  in 
the  1995  proposal  and  1996  re-proposal, 
resulting  in  the  same  emission 
reductions  without  imposing  additional 
costs:  and  satisfy  the  CAA  requirement 
to  regulate  solid  waste  incinerators 
combusting  "hospital  waste,  medical 
waste,  and  infectious  waste."  On  the 
other  hand,  section  129  directs  EPA  to 
develop  regulations  for  four  categories 
of  soUd  waste  incinerators.  Because 
municipal  waste  combustors  (MWC). 
industrial/commercial  waste 
incinerators,  and  other  solid  waste 
incinerators  sometimes  bum  small 
amounts  of  hospital  waste  and/or 
medical/infectious  waste,  and  because 
these  other  categories  are  already  or  will 
be  subject  to  section  129  regulations,  the 
final  HMIWI  regulations  focus  on 
incinerators  whose  primary  purpose  is 
the  disposal  of  hospital  waste  and/or 
medical/infectious  waste  in  an  effort  to 
avoid  duplicative  requirements. 
Combustors  subject  to  subparts  Ea.  Eb, 
or  Cb  (the  NSPS  and  EG  for  MWC  larger 
than  250  tons  per  day)  have  been 
excluded  from  coverage  under  the 
HMIWI  regulations.  In  addition,  any 
incinerator  which  bums  10  f)ercent  or 
less  by  weight  hospital  waste  and 
medical/infectious  waste  is  not  subject 
to  the  fined  HMIWI  standards  and 
guidelines.  This  10  percent  provision  is 


discussed  further  in  section  A.2  "Co- 
fired  Combustors'  (below). 

The  primary  purpose  of  the  MWTA 
definition  of  medical  waste  as  used  for 
the  HMIWI  standards  and  guidelines  is 
to  define  items  combusted  in  an  HMIWI, 
and  not  to  define  items  which  could 
transmit  disease.  Only  a  small  Eraction 
of  "medicaiyinfectious"  waste  is  truly 
"infectious."  The  EPA  believes  that  to 
add  or  remove  specific  items  to  or  from 
the  MWTA  definition,  as  suggested  by 
some  commenters,  would  create 
additional  regulatory  confusion  because 
the  revised  definition  would  essentially 
become  a  new  definition  of  medical 
waste  if  altered.  Any  waste  excluded 
firom  the  MWTA  definition  is  either 
covered  now  or  will  be  covered  in  the 
future  by  other  solid  waste  incinerator 
regulations 

The  final  standards  and  guidelines 
will  apply  to  hospital/medical/ 
infectious  waste  incinerators.  It  should 
be  noted  that  the  definition  of  medical/ 
infectious  waste  adopted  for  the  HMIWI 
regulations  is  not  the  government-wide 
Federal  definition,  or  even  the  Agency- 
wide  EPA  definition  of  infectious  waste. 
The  medical/infectious  waste  definition 
contained  in  the  final  regulatiens 
promulgated  today  is  for  use  in 
determining  applicability  of  the  HMIWI 
standards  and  guidelines  only.  It  should 
also  be  noted  that  "hospital  waste"  is 
simply  waste  generated  at  a  hospital. 
Most  of  the  waste  generated  at  a  hospital 
(85  to  90  pocent  or  more)  is  simply 
municipal-type  waste  that  may  be 
recycled  or  disposed  without  special 
treatment.  The  use  of  the  term  "hospital 
waste"  in  these  regulations  is  for  use  in 
determining  applicability  of  the  HMIWI 
standards  and  guidelines  only. 

2.  Co-fired  Combustors 

In  the  1996  re-proposal,  the  EPA 
provided  no  inclinations  regarding  the 
applicability  of  the  HMIWI  regulations 
to  combustors  that  co-fire  medical  waste 
with  other  fuels  or  wastes.  Some 
examples  of  units  that  might  be  used  to 
co-fire  medical  waste  along  with  other 
fuels  or  wastes  include  municipal  waste 
combustors  (MWC),  boilers,  and 
industrial/ commercial  waste 
incinerators.  During  the  public 
comment  period  following  the  1996  re- 
proposal,  several  comments  were 
received  questioning  the  applicability  of 
the  HMIWI  regulations  to  units  that  co- 
fire  medical  waste  with  other  fuels  or 
wastes.  ,^ 

One  commenter  provided  information 
on  a  circulating  fluidized  bed  combustor 
(CFBC)  steam  plant  which  co-fires  coal 
and  medical  waste.  The  commenter 
noted  that  traditional  HMIWI  bum 
materials  with  low  sulfur  content  and 


that  the  proposed  SO2  emission  limit 
was  arbitrarily  set  higher  than  actual 
HMIWI  emissions.  The  commenter 
requested  that  the  SO2  emission  limit  be 
raised  to  100  ppm  to  accommodate  the 
CFBC  without  affecting  other 
incinerators  that  burn  medical  wa^. 

Other  commenters  requested  that 
"potentially  infectious"  medical  waste 
and  "off-spec"  or  "out-of-date" 
pharmaceuticals  be  allowed  to  be 
combusted  in  MWC  along  with 
municipal  solid  waste  (MSW)  without 
subjecting  MWC  to  the  HMIWI  rules. 
The  commenters  noted  that  MWC  which 
co-combust  municipal  and  medical 
waste  are  regulated  under  the  MWC 
emission  standards.  The  commenters 
recommended  that  an  exclusion  be 
written  into  the  final  rule  that  will  allow 
MWC  combusting  a  minimal  amount  of 
medical  waste  (up  to  10  percent  of  the 
waste  stream)  to  be  excluded  firom  the 
HMIWI  mle.  The  commenters  suggested 
that,  if  EPA  feels  that  co-combustion  of 
MSW  and  medical  waste  in  a  small 
MWC  not  covered  under  the  MWC 
standards  is  an  environmental  threat, 
that  co-combustion  should  not  be 
allowed  in  MWC  burning  less  than  40 
tons  per  day.  Other  commenters  stated 
that  small  MWC  not  regulated  under  the 
MWC  standards  should  not  be  allowed 
to  accept  medical  waste  without 
complying  with  the  HMIWI  regulations. 

Otiier  commenters  requested  that  a 
"de  minimis"  quantity  exemption  be 
allowed  for  facilities  that  incinerate 
insignificant  quantities  of  medical 
waste.  Some  commenters  requested  that 
clinical  waste  in  the  amount  of  5  to  10 
percent  of  the  total  waste  stream  be 
allowed  to  be  disposed  of  in  a 
pathological  waste  incinerator. 

Section  129  requires  the  EPA  to 
develop  NSPS  and  EG  for  MWC. 
HMIWI,  industrial/commercial  waste 
incinerators,  and  "other"  solid  waste 
incinerators.  The  final  NSPS  and 
guidelines  applicable  to  MWC  with 
capacities  of  greater  than  40  tons/ day 
were  promulgated  in  December  1995, 
but  have  since  been  partially  vacated 
and  remanded.  In  this  case,  it  is  not  the 
EPA's  intent  for  MWC  to  be  dually 
covered  under  both  the  MWC 
regulations  and  the  HMIWI  regulations. 
Therefore,  combustors  subject  to 
Subparts  Ea.  Eb,  or  Cb  (the  NSPS  and 
EG  for  MWC  larger  than  250  tons/day) 
have  been  excluded  firom  coverage 
under  the  HMIWI  regulations  regardless 
of  the  amount  of  hospital  waste  or 
medical/infectious  waste  combusted.  As 
regulations  are  developed  under  Section 
129  fat  the  other  categories  of  solid 
waste  incinerators,  EPA  will  make  clear 
which  regulations  apply  to  which 
incinerators.  In  some  cases,  incinerators 
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may  be  subject  to  more  than  one 
regulation. 

Commenters  requesting  that  MWC, 
boilers,  and  other  industrial  processes 
that  co-fire  medical  waste  be  exempted 
from  coverage  under  the  HMIWI 
regulations  generally  seem  to  agree  that 
these  imits  combust  no  more  than'lO 
percent  hospital  waste  and/or  medical/ 
infectious  waste.  Therefore,  the  final 
HMIWI  NSPS  and  guidelines  contain 
the  provision  that  any  incinerator  or 
industrial  process  that  combusts  less 
than  or  equal  to  10  percent  hospital 
waste  and  medical/infectious  waste  (by 
weight)  is  not  subject  to  the  HMIWI 
NSPS  and  guidelines  provided  that  the 
facility  notifies  the  Administrator  of  an 
exemption  claim  and  maintains  records 
of  the  amoimt  of  hospital  waste, 
medical/  infectious  waste,  and  other 
fuels  or  wastes  combusted. 

As  discussed  in  section  A.3  "Waste 
Types"  (below),  "off-spec"  or  "out-of- 
date"  drugs  are  not  considered  to  be 
medical/infectious  waste  as  defined  in 
the  final  HMIWI  regulations  and  are  not 
considered  to  be  hospital  waste,  imless 
disposed  with  the  hospital's  waste. 
"Off-spec"  or  "out-of-date"  drugs  are 
viewed  the  same  as  other  fuels  or  wastes 
(e.g.,  municipal  waste,  coal,  etc.)  under 
HMIWI  regulations.  Therefore, 
incinerators  that  combust  waste 
phamiaceuticals  (i.e.,  "off-spec"  or 
"out-of-date"  dmgs),  and  combust  10 
percent  or  less  hospital  waste  and 
medical/infectious  waste  (by  weight)  are 
not  subject  to  the  HMIWI  regulations. 
However,  any  incinerator  that  combusts 
waste  pharmaceuticals  along  with  more 
than  10  percent  hospital  waste  and 
medical/infectious  waste  is  subject  to 
the  HMIWI  regulations. 

As  also  discussed  in  section  A.3 
"Waste  Types"  (below),  pathological 
waste,  chemotherapeutic  waste,  and 
low-level  radioactive  waste  are 
considered  "excluded"  wastes.  While 
these  wastes  sometimes  meet  the 
definition  of  hospital  waste  or  medical/ 
infectious  waste,  they  are  viewed  the 
same  as  "other"  fuels  or  wastes  (e.g., 
municipal  waste,  coal,  etc.)  when 
calculating  the  amount  of  hospital  waste 
and  medical/infectious  waste  burned  in 
a  co-fired  combustor.  For  example,  a 
combustor  burning  90  percent 
pathological  waste  writh  10  percent 
hospital  waste  is  a  co-fired  combustor, 
even  if  the  pathological  waste  meets  the 
definition  of  medical/infectious  waste. 
However,  any  incinerator  that  combusts 

f>athoIogical,  chemotherapeutic,  and/or 
ow-level  radioactive  waste  along  with 
more  than  10  percent  of  other  materials 
meeting  the  definition  of  hospital  waste 
and/or  medical/infectious  waste  is 
subject  to  the  HMIWI  regulations. 


While  incinerators  that  bum  10 
percent  or  less  hospital  waste  and 
medical/infectious  waste  are  excluded 
from  the  HMIWI  regulations,  this 
exclusion  does  not  mean  that  EPA  will 
not  develop  regulations  which  will 
cover  these  units  in  the  future.  The 
NSPS  and  EG  that  were  recently 
remanded  for  MWC  with  capacities 
between  40  tons/day  and  250  tons/day 
will  be  revised  and  repromulgated. 
Furthermore,  the  CAA  directs  the  EPA 
to  develop  regulations  for  all  solid  waste 
incinerators,  including  MWC  with 
capacities  less  than  40  tons/day.  The 
EPA  has  annoimced  that  regulations  for 
other  solid  waste  incinerators  will  be 
developed  by  the  year  2000.  Thus, 
burning  of  hospital  waste  or  medical/ 
infectious  wastes  in  other  solid  waste 
incineration  units  will  be  covered  by 
regulations  developed  within  the  next 
few  years.  Exclusion  of  incinerators  that 
bum  small  amounts  of  hospital  waste  or 
medical/infectious  waste  from  the 
HMIWI  regulation  is  only  a  temporary 
deferment  from  regulation  if  these  units 
are  not  presently  regulated  imder 
section  129. 

3.  Waste  Types 

In  the  1996  re-proposal,  the  EPA 
stated  that  it  was  inclined  to  exclude 
crematories  and  incinerators  used  solely 
for  burning  pathological  waste  from 
coverage  luider  the  HMIWI  regulations. 
The  EPA  also  stated  that  it  was  inclined 
to  exclude  incinerators  used  solely  for 
burning  low-level  radioactive  waste  or 
"off-spec"  and  "out-of-date" 
pharmaceuticals.  This  section  discusses 
the  major  public  comments  received 
regarding  exemption  of  specific  wastes 
from  the  HMIWI  standards  and 
guidelines. 

Several  commenters  requested  that 
crematories  and  incinerators  used  solely 
for  burning  pathological  waste  be 
excluded  from  the  HMIWI  regulation. 
One  commenter  questioned  whether 
animal  waste  is  to  be  included, 
excluded,  or  partially  excluded  &t)m  the 
regulation.  Another  commenter  stated 
that  there  are  no  effective  altemative 
disposal  options  for  pathological  waste, 
especially  for  large  domestic  animal 
carcasses  (i.e.,  cows  and  horses).  Several 
commenters  also  requested  that 
incinerators  used  to  bum  only  "off- 
spec"  and  "out-of-date"  drugs  or  low- 
level  radioactive  waste  be  excluded 
from  the  regulation.  One  commenter 
stated  that  crematories  and  incinerators 
used  to  bum  dmgs,  low-level 
radioactive  waste,  and  pathological 
waste  are  already  covered  under  other 
regulations,  or  will  be  covered  under 
regulations  developed  through  EPA's 
Industrial  Combustion  Coordinated 


Rulemaking  (ICCR)  project.  Other 
commenters  urged  EPA  to  exclude  units 
permitted  under  section  3005  of  the 
SWDA  from  the  HMIWI  rule.  One 
commenter  argued  that  section  129  of 
the  CAA  statutorily  prohibits  EPA  from 
regulating  in  the  HMIWI  rule  ha£ardous 
waste  combustion  units  which  are  to  be 
regulated  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

Pathological  waste,  low-level 
radioactive  waste,  and 
chemotherapeutic  waste  are  different . 
from  most  hospital  waste  and  medical/ 
infectious  waste  and  are  often  bumed  in 
incinerators  which  bum  these  wastes 
exclusively.  While  these  wastes  often 
times  meet  the  definition  of  hospital 
waste  or  medical/infectious  waste,  the 
combustion  of  these  materials  warrants 
separate  consideration.  Pathological 
waste,  chemotherapeutic  waste,  and 
low-level  radioactive  waste  are 
considered  "excluded"  wastes, 
regardless  of  whether  the  waste  meets 
the  definition  of  hospital  waste  or 
medical/infectious  waste  in  the  HMIWI 
regulations.  Consequently,  in 
determining  the  amount  of  hospital 
waste  and  medical/infectious  waste 
bumed  in  a  co-fired  combustor,  these 
"excluded"  wastes  are  included  in  the 
calculation  as  "other"  wastes  (they  do 
not  count  toward  the  10  percent 
hospital  waste  and  medical/infectious 
waste),  as  discussed  above  in  section 
A.2.  In  addition,  incinerators  that  are 
otherwise  subject  to  the  HMIWI 
regulations  are  exempt  during  periods 
when  only  pathological  waste,  low-level 
radioactive  waste,  and/or 
chemotherapeutic  waste  is  bumed. 
These  latter  units  must  keep  records  of 
the  periods  of  time  when  only 
pathological,  chemotherapeutic,  and 
low-level  radioactive  wastes  are  bumed. 

With  regard  to  crematories,  human 
remains  intended  for  interment  or 
cremation  are  not  hospital  waste  or 
medical/infectious  waste.  Consequently, 
crematories  are  not  subject  to  the 
HMIWI  regulations  unless  they  bum 
waste  that  meets  the  definition  of 
hospital  waste  or  medical/infectious 
waste. 

While  pathological  incinerators, 
chemotherapeutic  and  low-level 
radioactive  waste  incinerators,  and 
crematories  are  excluded  from  the  final 
HMIWI  standards  and  guidelines,  this 
exclusion  does  not  mean  that  EPA  will 
not  develop  regulations  which  will 
cover  these  incinerators  in  the  future. 
The  CAA  directs  the  EPA  to  develop 
regulations  for  all  solid  waste 
incinerators.  The  EPA  is  developing 
separate  regulations  which  wrill  cover 
these  units  as  part  of  the  "other" 
category  of  solid  waste  incineratioa 
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units  within  the  ICCR  project.  The  EPA 
has  announced  that  regulations  for  other 
solid  waste  incinerators  will  be 
developed  by  the  year  2000.  Thus, 
cremation  and  burning  of  pathological, 
chemotherapeutic,  and  low-level 
radioactive  wastes  will  be  covered  by 
regulations  developed  within  the  next 
few  years.  Exclusion  of  crematories  and 
incinerators  burning  pathological, 
chemotherapeutic,  and  low-level 
radioactive  waste  from  the  HMIWI 
regulation  is  only  a  temporary 
deferment. 

Pharmaceutical  wastes  such  as  "off- 
spec"  or  "out-of-date"  drugs  are  not 
considered  to  be  medical/ infectious 
waste  as  defined  in  the  final  HMIWI 
regulations.  Also,  pharmaceutical 
wastes  are  not  considered  to  be  hospital 
waste  unless  generated  at  a  hospital  and 
disposed  with  the  hospital's  waste.  In 
the  HMIWI  regulations  "hospital  waste" 
is  defined  as  discards  generated  at  a 
hospital,  excluding  human  remains  and 
uniised  items  returned  to  the 
manufacturer.  Thus,  "out-of-date"  drugs 
retiuned  by  a  hospital  to  a 
pharmaceutical  company  for  disposal 
are  not  considered  hospital  waste. 
Waste  pharmaceuticals  are  viewed  the 
same  as  other  fuels  and  wastes  (e.g.. 
municipal  waste,  coal,  etc.)  under  the 
HMIWI  regulations.  Therefore, 
incinerators  that  combust  waste 
pharmaceuticals,  and  combust  10 
percent  or  less  hospital  waste  and 
medical/infectious  waste  (by  weight)  are 
not  subject  to  the  HMIWI  regulations. 
However,  any  incinerator  that  combusts 
waste  pharmaceuticals  along  with  more 
than  10  percent  hospital  waste  and 
medical/infectious  waste  is  subject  to 
the  HMIWI  regulations. 

Section  129(g)(1)  of  the  CAA 
specifically  exempts  from  the  HMIWI 
NSPS  and  gxiidelines  solid  waste 
incinerators  required  to  have  a  permit 
under  section  3005  of  the  SWDA.  To  be 
consistent  with  section  129,  the  final 
HMIWI  standards  and  guidelines 
specifically  exempt  incinerators 
permitted  under  section  3005  of  the 
SWDA.  In  addition,  the  definition  of 
medical/infectious  waste  in  the  final 
regulations  specifically  excludes 
hazardous  waste  identified  or  listed 
imder  the  regulations  in  40  CFR  Part 
261. 

4.  Cement  Kilns 

Some  commenters  pointed  out  that 
section  129  clearly  addresses 
incinerators,  not  cement  kilns. 
Conunenters  stated  that  HMIWI  and 
cement  kilns  using  medical  waste  as 
fuel  are  two  completely  different 
devices  and  should  not  be  confused 
with  each  other  or  regulated  under  the 


same  air  emissions  control  standards. 
One  commenter  recommended  that  if 
EPA  concludes  that  Congress  intended 
to  regulate  cement  kilns  under  section 
129,  EPA  should  not  impose  emission 
limitations  and  other  requirements  that 
were  written  for  HMIWI  on  cement 
kilns. 

The  EPA  disagrees  with  commenters 
that  contend  EPA  has  no  authority  to 
regulate  cement  kilns  under  section  129. 
Section  129(a)(1)(A)  requires  the 
Administrator  to  establish  performance 
standards  and  other  requirements  for 
each  category  of  solid  waste 
incineration  units.  Congress  specifically 
listed  in  section  129  various  categories 
of  solid  waste  incineration  units  that 
EPA  must  regulate.  Section  129(g)(1) 
broadly  defines  solid  waste  incineration 
unit  as  "a  distinct  operating  unit  of  any 
facility  which  combusts  any  solid  waste 
material*  *  *"  (emphasis  added).  This 
definition  clearly  indicates  Congress' 
intent  to  regulate  more  than  just 
incinerators  because  the  definition 
sweeps  within  its  scope  any  facility  that 
is  combusting  any  solid  waste  material. 

Further  evidence  of  EPA's  authority  to 
regulate  cement  kilns  under  section  129 
is  presented  in  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b).  However,  the  EPA  does 
recognize  that  cement  kilns  are  different 
from  HMIWI  in  size,  design,  and 
operation.  Accordingly,  the  EPA  is  not 
regulating  cement  kilns  under  this 
regulation,  but  instead,  is  determining 
whether  separate  regulations  under 
section  129  are  appropriate  for  cement 
kilns  combusting  solid  waste  materials. 

B.  Pyrolysis  Units 

In  the  1996  re-proposal,  the  EPA 
stated  that  it  was  considering  a  separate 
regulation  for  pyrolysis  units  that  would 
look  very  similar  to  the  HMIWI 
regulation  in  that  it  would  contain 
definitions,  emissions  limitations, 
monitoring  and  testing  requirements  to 
demonstrate  compliance,  and  reporting^ 
and  recordkeeping  requirements. 
However,  the  separate  pyrolysis 
regulation  would  differ  from  the  HMIWI 
regulations  in  that  some  definitions 
would  be  different,  the  emission 
limitations  would,  in  many  cases,  be 
more  stringent  than  the  HMIWI 
regulations,  and  the  monitoring  and 
testing  requirements  would  reflect  the 
operating  parameters  that  are  unique  to 
pyrolysis  systems. 

Following  the  1996  re-proposal, 
several  commenters  encouraged  EPA  to 
promulgate  separate  standards  for 


medical  waste  pyrolysis  (MWP)  units. 
One  commenter  noted  that  separate 
regulations  would  contain  emission 
limits  more  stringent  than  the  HMIWI 
regulations  and  reflect  the  unique 
features  of  pyrolysis  units. 

Other  commenters  suggested  that  EPA 
modify  the  1995  proposed  HMIWI 
regulations  to  include  pyrolysis  units 
and  defer  the  final  promulgation  of 
separate  pyrolysis  regulations.  The 
commenters  stated  that  variations  in  the 
operating  characteristics  among 
pyrolysis  technologies  would  make 
separate  pyrolysis  regulations  unwieldy 
to  implement  at  this  time.  The 
commenters  requested  that  EPA  modify 
the  HMIWI  regulations  to  provide 
flexibility  if  a  specific  operator  training, 
siting,  performance  verification, 
compliance  verification,  monitoring, 
recordkeeping  or  reporting  requirement 
does  not  directly  apply  to  a  pyrolysis 
system. 

Other  commenters  stated  that 
pyrolysis  units  are  similar  to 
conventional  incinerators  and  requested 
that  they  be  included  under  the  HMIWI 
regulations.  The  commenters  stated  that, 
if  EPA  regulates  pyrolysis  units 
separately,  that  MACT  floor  levels 
should  be  based  on  available  test  data, 
and  the  pyrolysis  regulation  should  be 
issued  concurrently  with  the  final 
HMIWI  regulations. 

The  various  arguments  for  and  against 
developing  separate  regulations  for 
pyrolysis  units  lead  to  three  options  for 
developing  regulations  for  pyrolysis 
units:  (1)  Regulate  pyrolysis  under  the 
standards  and  guidelines  being 
promulgated  today;  (2)  exempt  pyrolysis 
units  from  the  HMIWI  regulations  and 
simultaneously  promulgate  se{>arate 
regulations  for  pyrolysis  units;  and  (3) 
exempt  pyrolysis  units  irom  the  HMIWI 
regulation  and  defer  the  development  of 
separate  regulations. 

Pyrolysis  technology  is  different  from 
conventional  incineration.  Because  air 
is  generally  not  used  in  the  pyrolysis 
treatment  process,  the  volume  of 
exhaust  gas  produced  from  pyrolysis 
treatment  is  likely  to  be  far  less  than  the 
volume  of  gas  produced  from  the 
burning  of  waste  in  an  HMIWI. 
Although  conventional  combustion  does 
not  occur  during  pyrolysis  treatment, 
there  are  some  emissions  from  the 
pyrolysis  process. 

As  discussed  in  the  1996  re-proposal, 
the  EPA  developed  a  draft  regulation  for 
pyrolysis  units.  The  1996  re-proposal 
pointed  out  that  the  draft  regulatory  text 
was  incomplete  and  it  included 
placeholders  and  requests  for 
information  where  such  information 
was  lacking.  The  EPA  requested 
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comments  to  help  fill  in  the  missing 
information. 

Following  the  1996  re-proposal,  the 
EPA  received  information  for  use  in 
developing  the  separate  pyrolysis 
regulation  from  vendors  of  pyrolysis 
technology.  As  pointed  out  by  one 
commenter  and  supported  by  the 
information  received  &T>m  pyrolysis 
vendors,  there  are  variations  in  the 
operating  characteristics  among 
pyrolysis  technologies  that  would  make 
separate  regulations  for  pyrolysis  units 
very  difficult  to  implement  at  this  time. 
As  a  result,  the  EPA  has  concluded  that 
sufficient  information  is  not  available  to 
develop  a  sepaiate  and  uniform 
regulation  for  pyrolysis  technology  that 
would  contain  requirements  that  are 
technically  feasible  for  all  pyrolysis 
units. 

Because  separate  regulations  for 
pyrolysis  technology  caimot  be 
developed  at  this  time,  the  EPA 
considered  modifying  the  HMIWI 
regulations  to  include  pyrolysis  units. 
However,  nearly  all  aspects  of  the 
HMIWI  regulations  would  have  to  be 
altered  to  accommodate  pyrolysis  units 
including  the  format  of  the  emission 
limits,  the  operator  training' 
requirements,  siting  requirements,  the 
testing  and  monitoring  requirements, 
and  the  reporting  and  recordkeeping 
requirements.  Furthermore,  the  HMIWI 
subcategories  and  MACT  floors  would 
not  be  appropriate  for  pyrolysis  units. 
Due  to  variations  in  the  operating 
characteristics  of  pyrolysis  technologies 
and  the  differences  between  HMIWI  and 
pyrolysis  technologies,  it  is  luiclear  how 
the  HMIWI  regulations  could  be 
modified  to  feasibly  cover  pyrolysis 
technologies  as  well  as  HNDWI. 

Section  129  requires  EPA  to  develop 
NSPS  and  EG  for  "solid  waste 
incineration  units  •  *  *  combusting 
hospital  waste,  medical  waste,  and 
infectious  waste."  As  discussed  above, 
pyrolysis  and  conventional  incineration 
are  not  the  same.  Because  regulations 
developed  for  HMIWI  are  not 
appropriate  for  pyrolysis  technologies, 
pyrolysis  treatment  technologies  have 
specifically  been  excluded  from 
coverage  under  the  final  HMIWI 
standards  and  guidelines.  The  EPA  may 
consider  these  devices  in  future 
regulatory  development. 

C.  Waste  Management  Plans 

During  the  public  comment  period 
following  the  1996  re-proposal,  several 
commenters  stated  that  the  EPA 
standards  for  HMIWI  are  reliant  on 
pollution  control  and  give  little 
attention  to  pollution  prevention.  The 
commenters  stated  that  recycling  and 
pollution  prevention  measures  could 


yield  greater  reductions  in  emissions 
than  add-on  controls  alone.  Some 
commenters  stated  that  Congress 
intended  for  EPA  to  use  process  changes 
or  substitution  of  materials  to  help 
eliminate  wnissions.  Some  commenters 
stated  that  dioxin/furan.  «C1.  and  Hg 
emissions  could  be  controlled  through  a 
pollution  prevention  program  that 
reduces  or  eliminates  incineration  of 
chlorinated  materials  and  batteries.  One 
commenter  requested  that  EPA  suggest 
pollution  prevention  measures  for 
controlling  Hg  as  well  as  other  pollutant 
precursors  (i.e..  lead,  cadmium, 
chlorine,  nitrogen,  fluorine,  and  sulfur). 
The  commenter  maintained  that  the 
economic  impact  of  the  HMIWI 
regulations  could  be  reduced 
significantly  if  EPA  required  medical 
facilities  to  institute  pollution 
prevention  techniques. 

The  types  of  materials  sent  to  an 
HMIWI  vary  from  facility  to  facility 
depending  on  facility  operating 
practices,  which  stb  defined  by 
purchasing  decisions,  waste  handling 
procedures,  and  other  practices  that 
affect  the  types  of  materials  incinerated. 

In  the  February  1995  proposal,  the 
EPA  stated  that  it  had  no  data  to 
indicate  the  effects  of  waste  handling 
practices  on  emissions  of  various 
pollutants  and  requested  comments  on 
the  extent  to  which  operating  practices 
could  influence  emissions.  To  evaluate 
the  effectiveness  of  waste  segregation 
proems,  the  EPA  specifically  solicited 
detailed  descriptions  of  programs  and 
results  of  performance  tests  conducted 
to  demonstrate  pollutant  emission  levels 
from  the  HMIWI  prior  to 
implementation  of  the  program  and 
subsequent  to  implementation  of  the 
program.  In  addition,  the  EPA  solicited 
comments  on  how  such  a  program  could 
be  incorporated  into  the  HMIWI 
regulations. 

Following  the  1995  proposal,  the  EPA 
received  no  data  to  conclusively 
indicate  the  effectiveness  of  waste 
se^«gation  programs  in  reducing 
emissions  from  HMIWI.  Therefore,  the 
final  HMIWI  standards  and  guidelines 
are  primarily  based  on  air  pollution 
controls  rather  than  pollution 
prevention.  However,  as  discussed  in 
the  1996  re-proposal,  EPA  has  included 
pollution  prevention  measurements  in 
setting  the  Hg  emission  limit  for  good 
combustion.  To  ensure  that  emissions  of 
Hg  from  facilities  with  good  combustion 
controls  meet  the  final  emission 
guidelines  for  Hg,  EPA  is  requiring  that 
these  facilities  conduct  a  Hg  emission 
test.  If  the  facility  fails  the  emission  test, 
the  facility  will  need  to  implement  Hg 
pollution  prevention  measures  or  install 
an  APCD  to  meet  the  emission  limits. 


The  EPA  has  investigated  the  impacts 
on  emissions  of  shifting  the  waste 
composition  from  chlorinated  plastics  to 
non-chlorinated  polymers.  However,  the 
outcome  of  this  investigation  is 
inconclusive.  A  number  of  studies  have 
concluded  that  the  chlorine  content  of 
the  waste  is  directly  related  to  dioxin/ 
furan  emissions,  while  other  studies 
suggest  there  is  no  relationship  between 
the  chlorine  content  of  the  waste  and 
dioxin/furan  emissions.  At  this  point, 
the  effectiveness  of  a  pollution 
prevention  program  directed  at  reducing 
dioxin/furan  emissions  through  shifting 
the  waste  composition  from  chlorinated 
plastics  to  nonchlorinated  polymers 
would  be  questionable. 

A  number  of  health  care  facilities 
have  implemented  waste  management 
measures  to  reduce  the  overall  volume 
of  waste.  However,  it  should  be  stressed 
that  each  health  care  facility  is  imique 
and  site-specific  strategies  must  be 
developed  that  achieve  the  most 
efficient  results.  Through  the 
development  of  individual  waste 
management  programs,  health  care 
facilities  can  achieve  significant 
reductions  in  their  waste  stream,  reduce 
the  volume  of  waste  to  be  incinerated, 
and  thereby  reduce  the  amount  of  air 
pollution  emissions  associated  with  that 
waste.  Therefore,  the  final  HMIWI 
standards  and  guidelines  require  that 
health  care  facilities  Which  operate 
incinerators  develop  and  implement  a 
waste  management  plan. 

The  vsraste  management  plan  would 
identify  both  the  feasibility  and  the 
approach  to  separate  certain 
components  of  solid  waste  fix>m  the 
health  care  waste  stream  in  order  to 
reduce  the  amount  of  toodc  emissions 
frt)m  incinerated  waste.  Tlie  waste 
management  plan  may  include  elements 
such  as  pajjer,  cardboard,  plastics,  glass, 
battery,  or  metal  recycling;  or 
purchasing  recycled  or  recyclable 
products.  A  waste  mahagement  plan 
may  include  different  goals  or 
approaches  for  different  areas  or 
departments  of  the  facility  and  need  not 
include  dew  waste  management  goals 
for  every  waste  stream.  It  should 
identify,  where  possible,  reasonably 
available  additional  waste  management 
measures,  taking  into  account  the 
effectiveness  of  waste  management 
measures  already  in  place,  the  costs  of  • 
additional  measures,  the  emission 
reductions  expected  to  be  achieved,  and 
any  other  environmental  or  energy 
impacts  they  might  have.  A  copy  of  the 
waste  management  plan  would  be 
submitted  to  EPA  along  with  the  results 
of  the  initial  performance  test 
demonstrating  compliance  with  the 
emission  limits.  In  addition,  the  waste 
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management  plan  may  be  reviewed  by 
the  Joint  Commission  on  Accreditation 
of  Health  Care  Organizations  during  the 
accreditation  process. 

Health  care  facilities  are  encoiiraged 
to  review  and  incorporate  into  their 
waste  management  plans  the  waste 
minimization  techniques  discussed  in 
"An  Ounce  of  Prevention:  Waste 
Reduction  Strategies  for  Health  Care 
Facihties."  which  is  published  by  the 
American  Society  for  Health  Care 
Environmental  Siervices  of  the  American 
Hospital  Association.  This  document 
may  be  obtained  by  contacting  AHA 
Services,  Inc..  P.O.  Box  92683,  Chicago, 
Illinois  60675-2683.  or  by  calling  800- 
242-2626.  The  cost  of  the  document  is 
$50.00  plus  $10.95  for  shipping  and 
handling.  The  document  is  available  for 
public  inspection  at  EPA's  Air  and 
Radiaticm  Docket  and  Information 
Center  (Docket  A-91-61.  item  IV-}- 
124).  See  the  ADDRESSES  section  at  the 
beginning  of  this  preamble  for  the 
location  of  the  Docket.  Note  that 
because  of  copyright  law.  this  document 
may  not  be  copied.  This  document  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C  552(a)  and 
iCFRpart  51. 

D.  Testing.  Monitoring,  and  Inspection 

Secticm  129(c)  of  the  CAA  requires  the 

EPA  to  include  emissions  monitoring 
and  testing  requirements  in  the 
regulation.  The  purpose  of  these 
requirements  is  to  allow  the  EPA  to 
determine  whether  a  source  is  operating 
in  compliance  with  the  regulations. 
In  the  1996  re-proposal,  the  EPA 
stated  that  it  was  mclined  to  adopt 
requirements  that  EPA  test  methods  be 
followed  when  performing  any  emission 
testing  required  to  determine 
compliance  with  the  HMIWI 
regulations.  In  most  cases,  three  test 
runs  of  about  1  hour  each  would  be 
necessary  to  determine  compliance.  The 
EPA  also  stated  in  the  1996  re-proposal 
that  it  was  inclined  to  Include  in-house 
inspection  and  maintenance 
requirements  wherever  annual  stack 
testing  was  not  required.  To  minimize 
costs,  the  EPA  stated  that  it  was 
inclined  to  include  requirements  for 
monitoring  of  operating  parameters  and 
routine  Method  9  (stack  opacity)  testing 
in  the  final  regulations  instead  of  CO 
and  opacity  continuous  emissions 
monitoring  systems  (CEMS)  for  onsite 
HMIWI.  Where  the  regulations  are  based 
on  wet  and/ or  dry  scrubbing  systems, 
the  EPA  stated  that  it  was  inclined  to 
require  initial  and  repeat  stack  testing 
(annual/skip  testing  where  annual 
testing  is  required  for  the  first  3  years 
and.  if  these  tests  show  compliance. 


subsequent  testing  would  be  done  every 
third  year).  Where  the  regulations  are 
based,  in  f>art.  on  the  use  of  good 
combustion  alone,  the  EPA  stated  that  it 
was  inclined  to  require  initial  stack 
testing  and  routine  inspiections.  The 
EPA  sohcited  public  comment  on  all  of 
the  testing  and  monitoring  inclinations 
presented  in  the  1996  re-proposal.  In 
addition,  because  some  CEMS  vendors 
questioned  the  CEMS  and  parameter 
monitoring  costs  developed  by  EPA,  the 
EPA  solicited  public  comment  on  the 
costs  of  CEMS  and  monitoring  of 
operating  parameters. 

Several  comments  concerning  the  . 
EPA's  inclinations  for  monitoring  and 
testing  were  received  following  the  1996 
re-proposal.  One  commenter  requested 
that  EPA  require  CEMS  for  CO.  HCl, 
SO2.  NOx,  Hg,  and  PM.  The  commenter 
contended  that  CEMS  for  CO.  HCl.  SO2. 
NOx.  Hg,  and  PM  would  eliminate  the 
need  for  stack  testing.  The  commenter 
stated  that  the  only  way  to  ensure 
compliance  at  all  times,  as  mandated  by 
the  CAA.  is  through  the  continuous  use 
of  C£MS.  One  commenter  stated  that 
EPA  should  require  continuous 
monitoring  of  CO  emissions  from  all 
HMIWI.  continuous  opacity  monitoring 
at  large  incinerators,  and  continuous 
monitoring  of  HCl  emissions  from  very 
large  (>1000  Ib/hr)  incinerators.  The 
commenter  indicated  that  continuous 
monitoring  of  CO  and  O2  is  the  only 
way  to  ensure  that  good  combtistion  is 
occurring.  The  commenter  concluded 
that  CO  and  O2  "process"  monitors 
should  be  sufficient  for  HMIWI  with 
capacities  less  than  500  Ib/hr.  The 
commenter  stated  that  EPA's  inclination 
not  to  require  continuous  monitoring  is 
based  on  inaccurate  CEMS  costs. 

A  number  of  commenters  supported 
EPA's  inclination  to  determine 
compliance  using  parameter  monitoiing 
and  routine  inspection  and  maintenance 
rather  than  CEMS.  One  of  the 
commenters  supported  monitoring  of 
operating  parameters  and  routine 
Method  9  testing  combined  with  initial 
stack  testing  and  annual  inspections  to 
ensure  compliance  with  the  rule. 
Another  commenter  seated  that  an 
initial  stack  test  for  the  primary 
pollutants  and  regular  inspection, 
maintenance,  and  daily  recording  of 
operating  parameters  would  be 
appropriate.  One  commenter  stated  that 
monitoring  of  operating  parameters  with 
no  CEMS  and  substitute  stack  testing 
with  annual  inspections  would  provide 
an  excellent  means  to  attain  low 
emissions  for  minimal  costs  for  small 
HMIWI.  Other  commenters 
recommended  monitoring  operating 
parameters  and  routine  Method  9  testing 
with  initial  stack  testing  and  no  repeat 


testing.  Another  commenter  suggested 
that  an  initial  performance  test  and 
monitoring  is  sufficient  and  that 
additional  tests  are  not  necessary 
especially  given  operator  training, 
inspections,  and  monitoring. 

"The  most  direct  means  of  ensuring 
compliance  with  emission  limits  is  the 
use  of  CEMS.  As  a  matter  of  policy,  the 
first  and  foremost  option  considered  by 
EPA  is  to  require  the  use  of  OEMS  to 
demonstrate  continuous  compliance 
with  specific  emission  limits.  Other 
options  are  considered  only  when 
CEMS  are  not  available  or  when  the 
impacts  of  including  such  requirements 
are  considered  unreasonable.  When 
monitoring  options  other  than  CEMS  are 
considered,  there  is  always  a  tradeoff 
between  the  cost  of  the  monitoring 
requirement  and  the  quality  of  the 
information  collected  with  respect  to 
determining  actual  emissions.  While 
monitoring  of  operations  (operating 
parameters)  cannot  provide  a  direct 
measurement  of  emissions,  it  is  usually 
much  less  expensive  than  CEMS,  and 
the  Information  provided  can  be  used  to 
ensure  that  the  incinerator  and 
associated  air  pollution  control 
equipment  are  operating  properly.  This 
information  provides  EPA  and  the 
public  with  assurance  that  the 
reductions  envisioned  by  the 
regulations  are  being  achieved. 

For  the  1996  re-proposal,  testing  and 
monitoring  costs  were  developed  for  a 
range  of  options,  and  the  Agency 
concluded  that  the  cost  of  CEMS  were 
unreasonably  high  relative  to  the  cost  of 
the  incinerators  and  air  pollution 
control  systems  needed  for  compliance. 
Based  on  comments  and  information 
received  as  a  result  of  the  1996  re- 
proposal,  the  cost  estimates  for  CEMS 
and  parameter  monitoring  have  been 
revised.  While  the  cost  estimates  for 
CEMS  have  been  significantly  reduced 
and  additional  costs  have  been  included 
for  parameter  monitoring,  it  appears  that 
the  annual  costs  of  monitoring 
reouirements  which  include  CEMS  are 
still  quite  high  compared  to  the  cost  of 
the  incinerator  and  air  pollution  control 
device  required  to  meet  the  emission 
limits. 

A  large  HMIWI  costs  approximately 
$120.000/yr  to  operate,  while  an  add-on 
APCD  can  cost  from  $150,000  to_ 
$300.000/yr  to  operate.  The  mosF 
comprehensive  monitoring  option 
including  CEMS  for  HCl  and  CO  costs 
about  $95,000/yT.  This  option  costs 
nearly  as  much  to  operate  as  the 
incinerator  itself  and  could  represent  as 
much  as  half  the  cost  of  the  APCD.  In 
addition,  the  only  emissions  that  are 
directly  measured  are  HCl  and  CO. 
Consequently,  the  most  comprehensive 


monitoring  option  that  could  be  selected 
for  large  HMIWI  is  considered 
unreasonable. 

There  are  no  direct  measurements  of 
dio:yn/fucan  or  toxic  metals.  Particulate 
matter  and  Hg  CEMS  are  currently 
under  development  but  have  not  been 
demonstrated  in  the  United  States  to  be 
capable  of  accurately  and  reliably 
measuring  PM  or  Hg  emissions  for  use 
in  determining  compliance  with  PM  or 
Hg  emission  limits  at  this  time.  With 
regard  to  SOi  and  NOx,  the  emission 
limits  in  the  final  regulations  reflect 
uncontrolled  emissions.  Therefore,  it  is 
unreasonable  to  impose  a  cost  (of 
monitoring)  where  no  emission 
reduction  benefit  will  be  gained. 

Looking  at  other  options  for  large 
HMIWI.  the  only  CEMS  available  are 
CO/O2  and  opacity.  For  a  large  HMIWI 
equipped  with  a  sophisticated  APCD 
like  a  wet  scrubber,  dry  scrubber,  or 
combined  dry/wet  scrubber,  these 
CEMS  provide  very  little  information 
regarding  the  pollutants  that  are  of  most 
concern  to  the  public  (i.e.,  dioxin/furan 
and  toxic  metals).  Consequently,  ., 

because  the  APOD  already  represents  a 
substantial  increase  in  the  cost  of 
incineration  and  because  the  more 
comprehensive  monitoring  options  do 
not  provide  much  information  regarding 
the  pollutants  of  most  concern,  the  final 
monitoring  and  testing  requirements  for 
HMIWI  equipped  with  APCD  reflect 
routine  stack  testing  coupled  with 
continuous  mcmitoring  of  operating 
parameters. 

Where  incinerators  are  not  equipped 
with  add-on  air  pollution  control  (i.e.. 
units  utilizing  good  combustion  alone). 
EPA  agrees  with  commenters  that  CO 
provides  the  best  measure  of  good 
combustion.  However,  regulations  based 
on  good  combustion  alone  only  apply  to 
small  existing  HMIWI  meeting  certain 
"remote"  criteria  (see  section  V.B).  For 
these  small  existing  HMIWI  using  only 
good  combustion,  the  incinerator  costs 
about  $35,0O0/yr  to  operate  and  the  air 
pollution  control  costs  about  $10,000/yr 
to  operate.  Monitoring  options 
including  CO  CEMS  for  compliance  are 
clearly  unreasonable  at  about  $54,000/yr 
(five  times  the  cost  of  the  air  pollution 
control).  The  monitoring  option  which 
includes  a  CO  "process"  monitor  Costs 
about  $17,000/yr  while  the  option  that 
relies  on  operating  parameters  costs 
about  $10.000/yr.  The  EPA  does  not 
beUeve  that  the  CO  "process"  monitor 
provides  enough  additional  information 
to  justify  the  $7.000/yr  additional  cost, 
especially  considering  that  the  air 
pollution  control  only  costs  $10.000/yr. 
Consequently,  where  the  regulations  are 
based  on  good  combustion  alone,  the 
monitoring  requirements  consist  of  an 


initial  stack  test  coupled  with 
continuous  monitoring  of  operating 
parameters  and  annual  inspections. 
The  specific  values  for  operating 
parameters  are  chosen  by  the  owner  or 
operator  and  are  established  during  the 
initial  performance  test  demonstrating 
compliance  with  the  emission  limits. 
After  the  performance  test,  monitoring 
of  the  operating  parameters  is  the  only 
way  to  determine,  on  a  continuous 
basis,  whether  the  source  is  operatii^  in 
compliance.  Operation  outside  the 
bounds  of  an  established  operating 
parameter  is  a  violation  of  an  operating 
parameter  limit.  In  addition,  under 
certain  conditions,  operation  outside  the 
bounds  of  one  or  more  parameter  limits 
constitutes  a  violation  of  a  specific 
emission  limit.  This  latter  provision  was 
included  in  the  1995  proposed 
regulations  and  is  retained  in  the  final 
regulations.  The  owner  or  operator  has 
the  flexibility  to  choose  the  values  for 
the  operating  psuameters  and  may 
conduct  repeated  performance  tests  to 
"fine  tune"  the  operating  parameter 
limits,  if  desired. 

With  regard  to  the  testing 
requirements,  annual  testing  is  required 
for  the  first  3  years.  If  these  tests  show 
that  the  facili^  is  in  compliance  each  of 
these  3  years,  then  subsequent  testing 
would  be  done  every  third  year.  Initial 
testing  includes  testing  for  the  following 
pollutants:  PM,  CO.  HCl,  dioxin/ftiran. 
Pb,  Cd,  Hg.  and  opacity.  The  annual/ 
skip  or  "repeat"  testing  only  includes 
testing  for  PM.  CO.  HCl.  and  opacity. 
Where  good  combustion  alone  serves  as 
the  basis  for  the  emission  limits,  the 
Agency  only  requires  facilities  to 
perform  an  initial  compliance  test  for 
PM.  CO.  dioxin/furan,  Hg,  and  opacity, 
annual  incinerator  inspections,  annu^ 
opacity  testing,  and  parameter 
monitoring  (charge  rate  and  secondary 
chamber  temperature).  Minimum 
sampling  times  of  1  hour  (4  hours  for 
dioxin/furan)  have  been  included  in  the 
final  regulations  for  all  HMIWI. 

The  '  repeat"  testing  requirements 
will  ensure,  on  an  ongoing  basis,  that 
the  APCD  is  operating  properly,  that  no 
deterioration  in  performance  has 
occurred,  and  that  no  changes  have  been 
made  to  the  operating  system  or  the  type 
of  waste  burned.  Where  "repeat"  testing 
is  not  required,  annual  inspections, 
annual  opacity  testing,  and  parameter 
monitoring  will  ensure  that  the  HMIWI 
is  in  good  working  order.  However,  cost 
considerations  were  the  only  reason  for 
excluding  the  repeat  testing  for  units 
with  good  combustion  alone.  Good 
combustion  alone  with  its  associated 
monitoring  are  provided  in  order  to 
minimize  costs  for  a  small  number  of 
incinerators  in  remote  areas  where 


alternatives  to  incineration  might  be 
unavailable.  Initial  testing  for  good 
combustion  units  includes  testing  for 
PM.  CO,  dioxin/furan,  Hg,  and  opacity. 
The  Hg  testing  is  required  to  ensure  that 
units  are  segregating  Hg  bearing  wastes 
and  meeting  the  Hg  emission  limit. 

Rather  than  require  third-party 
inspections,  which  could  be  . 

burdensome  for  small  remote  facilities, 
the  final  guidelines  allow  for  in-house 
equipment  inspections.  However,  EPA 
plans  to  work  with  States  to  give  higher 
priority  to  these  small  remote  facilities 
in  terms  of  enforcement  inspections. 
Either  the  EPA  or  the  State  will  inspect 
these  small  remote  facilities  annually 
for  the  first  three  years  after  the  State 
plan  is  approved.  Following  the  three- 
year  period,  these  sources  will  be  placed 
on  thia  regular  enforcement  inspection 
schedule. 

E.  Operator  Training  and  Qualification 

The  final  operator  training  and 
qualification  requirements  are  almost 
identical  to  those  described  in  the  1996 
re-proposal.  The  final  requirements 
provide  flexibility  by  allowing  State- 
approved  training  and  qualification 
programs.  Where  there  are  no  State- 
approved  programs,  the  final  regulations 
include  minimum  requirements  for 
training  and  qualification.  The  EPA  has 
a  training  manual  available  through  its 
Air  Pollution  Training  Institute  (APTI). 
For  further  information,  contact  APTI  at 
(919)  541-2497.  In  addition,  EPA  plans 
to  work  with  the  American  Hospitaf  " 
Association  to  develop  a 
correspondence  course  for  those 
facilities  that  may  not  have  access  to 
adequate  training.  As  discussed  above. 
EPA  plans  to  work  with  States  to  give 
higher  priority  to  the  small  remote  units 
in  terms  of  enforcement  inspections, 
including  a  review  of  operator  training. 

IV.  Standards  of  Performance  for  New 
Sources 

This  section  presents  a  summary  of 
the  final  standards,  including 
identification  of  the  source  category  and 
pollutants  being  regulated,  and 
presentation  of  the  final  emission  limits 
and  their  associated  performance 
testing,  monitoring,  recordkeeping  and 
reporting  requirements.  This  section 
discusses  the  most  significant  changes' 
to  the  standards  presented  in  the  June 
20. 1996  Federal  Register  document. 
Also  discussed  in  this  section  is  the 
rationale  for  the  selection  of  MACT  and 
a  sunmiary  of  the  impacts  of  the  final 
standards. 

A.  Summary  of  the  Standards 

The  final  standards  (subpart  Ec)  apply 
to  each  new  HMIWI  for  which 
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construction  commenced  after  June  20, 
1996  or  to  an  existing  HMIWI  for  which 
modification  commenced  after  March 
16. 1998.  Hospital/medical/infectious 
waste  incinerators  for  which 
construction  commenced  on  or  before 
Jime  20.  1996  are  not  covered  under  the 
subpart  Ec  standards:  they  are 
considered  existing  sources  and  are 
subject  to  the  guidelines  under  subpart 
Ce  (see  section  V  of  this  notice). 

A  HMIWI  is  defined  as  any  device 
that  combusts  any  amount  of  medical/ 
infectious  waste  or  hospital  waste.  The 
terms  medical/  infectious  waste  and 
hospital  waste  are  discussed  in  section 
in.A  and  defined  in  §  60.51c.  An 
incinerator  is  not  subject  to  subpart  Ec 
during  pwriods  when  only  pathological, 
low- level  radioactive,  or 
chemotherapeutic  waste  (all  defined  in 


§  60.51c)  is  burned  provided  that  the 
owner  or  operator  keeps  records  of  the 
periods  of  time  when  only  pathological, 
low-level  radioactive,  and/or 
chemotherapeutic  waste  is  burned.  Any 
combustor  required  to  have  a  permit 
under  section  3005  of  the  SWDA  is 
exempt  from  subpart  Ec  as  are 
incinerators  subject  to  subpart  Cb.  Ea.  or 
Eb.  New  incinerators,  processing 
operations,  or  boilers  that  co-fire 
medical/infectious  waste  or  hospital 
waste  with  other  fuels  or  wastes  and 
that  combust  10  percent  or  less  medical/ 
infectious  waste  and  hospital  waste  by 
weight  (on  a  calendar  quarter  basis)  are 
not  subject  to  the  emission  limits  under 
subpart  Ec.  but  must  keep  records  of  the 
amount  of  each  fuel  and  waste  fired. 

The  HMIWI  source  category  is 
divided  into  three  subcategories  based 


on  waste  burning  capacity:  Small  (^00 
Ib/hr),  medium  (>200  to  500  Ib/hr),  and 
large  (>500  Ib/hr).  Waste  burning 
capacity  is  determined  either  by  the 
maximum  design  capacity  or  by  the« 
"maximum  charge  rate"  established 
during  the  most  recent  performance  test. 
In  other  words,  a  source  may  change  its 
size  designation  by  establishing  a 
"maximum  charge  rate"  lower  than  its 
design  capacity.  For  example,  a 
"medium"  unit  with  a  design  capacity 
of  250  Ib/hr  may  establish  a  maximum 
charge  rate  of  200  Ib/hr  and  be 
considered  a  "small"  imit  for  purposes 
of  the  standards.  Separate  emission 
standards  apply  to  each  subcategory  of 
new  HMIWI.  A  simunary  of  the  final 
emission  limits  for  new  or  modified 
HMIWI  is  presented  in  Table  3. 


Table  3.— Summ/^y  of  Promulgated  Emission  Limits  for  New  HMIWI 


Polutant  (test  mattiod) 


Particulate  matter  (EPA  Method  5 

Of  Mettwd  29). 
Cart>on   nnonoxide   (EPA   Method 

10  or  Method  10B). 
Ooxms/furans  (EPA  Method  23)  .. 


Hydrogen  chloride  (EPA  Method 
26). 

SuHur  dioxide  (testing  not  re- 
quired). 

Nitrogen  oxides  (testing  not  re- 
quired). 

Lead  (EPA  Method  29)  


Cadmium  (EPA  Method  29) 
Mercury  (EPA  Method  29)  .. 


Emission  limits 


Small  HMIWI 


69  mgMKm  (0.03  gr/dscO 
40  ppmv  __ 


125  ng/dscm  total  CDO/COF  (55 
gr/10"  dscO  or  2.3  n^dscm 
TEQ(1.0gr/10»dsd). 

15  ppmv  or  99%  reduction  


56  ppmv  .. 
250  ppmv 


1.2  mg/dscm  (0.52  gr/IO^  dscf)  or 

70%  reduction. 
0.16  mg/dscm  (0.07  gr/10*  dscO 

or  65%  reduction. 
0.55  mg/dscm  (0.24  gr/10»  dsd) 

or  85%  reduction. 


Medium  HMIWI 


34  mg/dscm  (0.015  gr/dscf) 
40  ppmv _ 


25  ng/dscm  total  CDD/COF  (11 
gr/10«  dscf)  or  0.6  n^dscm 
TEQ(0.26gr/10»dscO. 

15  ppmv  or  99%  reduction  „ 


55  ppmv  .. 
250  ppmv 


0.07  mg/dscm  (0.03  gr/IO^  dscO 

or  98%  reduction. 
0.04  mg/dscm  (0.02  gr/10'  dscf) 

or  90%  reduction. 
0.55  mg/dscm  (0.24  gr/10»  dscf) 

or  85%  reduction. 


Large  HMIWI 


34  m^ydscm  (0.015  gr/dscO. 
40  ppmv. 

25  n^ydscm  total  CDO/COF  (11 
gr/10*  dscf)  or  0.6  n^dscm 
TEQ  (0.26  gr/10  •  dscf). 

15  ppmv  or  99%  reduction. 

55  ppmv. 
250  ppmv. 

0.07  mg/dscm  (0.03  gr/10  >  dscf) 

or  98%  reduction. 
0.04  mg/dscm  (0.02  gr/10'  dscO 

or  90%  reduction. 
0.55  mg/dscm  (0.24  gr/10'  dscf) 

or  85%  reduction. 


In  addition  to  the  emission  limits, 
new  or  modified  large  HMIWI  are 
subject  to  a  5  percent  visible  emission 
limit  for  fugitive  emissions  generated 
during  ash  handling  and  all  new  or 
modified  HMIWI  are  subject  to  a  10 
percent  stack  opacity  limit.  Performance 
tests  for  fugitive  emissions  firom  ash 


handling  must  be  conducted  using  EPA 
Reference  Method  22.  Stack  o;>acity 
must  be  determined  using  EPA 
Reference  Method  9. 

Table  4  summarizes  the  additional 
requirements  for  new  or  modified 
HMIWI  under  the  NSPS,  including  the 
operator  training  and  qualification 
requirements,  siting  requirements. 


compliance  and  performance  testing 
requirements,  monitoring  requirements, 
and  reporting  and  recordkeeping 
requirements.  A  summary  of  dates  for 
compliance  with  the  promulgated 
standards  for  new  HMIWI  is  presented 
in  Table  5.  These  dates  apply  to  all  new 
or  modified  HMIWI. 


Table  4.— Summary  of  Additional  Requirements  Under  the  NSPS  for  New  HMIWI 

Additiorial  requirements 

Operator  Training  arxj  Qualification  Requirements: 

•  Complete  HMIWI  operator  training  course. 

•  Qualify  operators. 

•  Maintain  information  regarding  HMIWI  operating  procedures  and  review  annually.  * 
Siting  Requirements: 

•  Prepare  a  siting  analysis  that  considers  air  pollution  control  alternatives  ttiat  minimize,  on  a  site-specific  basis  and  to  the  maximum  extent 
practic^e.  potential  risks  to  public  health  ar>d  the  environment. 
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Table  4.— Summary  of  Additional  Requirements  Under  the  NSPS  for  New  HMIWI— Continued 


Additional  requirements 


Waste  Management  Plan: 

•  Z^^  ^  *^*  management  plan  that  identifies  the  feasibility  and  approach  to  separate  certain  components  of  a  health  care  waste 
Compliance  and  Performance  Testing  Requirements: 

•  £f2f /rl!i  «!l!^^^"t'*  '^^' '°  detemiine  compliance  with  the  PM,  CO,  CDD/COF.  HO.  Pb.  Cd,  and  Hg  emission  limits  and  opao- 
ity  limit,  and  establish  operating  parameters.  »  « = .«  v^mmu- 

•  ^*^  3"""^'  performance  tests  to  determine  compliance  with  the  PM,  CO,  and  HQ  emission  Hmits  and  opadtv  limit 

•  J:T^,^^ST^^°^"^  **^'^Jr/^'  ^-  ^"^  "^  ^^  ^^^  y«"  *♦  '^«  P^«^s  three  HmIwi  Jerlomiance  tests  dem- 
onstrate that  the  faahty  is  in  compliance  with  the  emission  limits  for  PM.  CO  or  HCI  k^        a  ms  iw.i»  oem- 

•  Perform  annual  fugitive  testing  (large  HMIWI  only). 
Monitoring  Requirements: 

•  1"^'^"  and  maintain  equipment  to  continuously  monitor  operating  parameters  including  secondary  chamber  temperature  waste  feed  rate, 
bypass  stack,  and  APOD  operating  parameters  as  appropriate.  r  "o  i«  .pwaiufo,  wasie  leea  raie. 

•  Obtain  monitoring  data  at  all  times  during  HMIWI  operation. 
Reporting  and  Recordkeeping  Requirements: 

'  ^l\'^nJZ,^J!l'^  '^°'f  °'  '^^a^  *'°^  ""^^  performance  test  and  all  subsequent  performance  tests,  operating  parameters,  any 
maintenance,  the  siting  analysis,  and  operator  training  and  qualification.  .  -r^       v  K««"we»».  «iy 

•  Submit  the  results  of  the  initial  performance  test  and  all  subsequent  performance  tests 

.  Subrnit  reports  on  emission  rates  or  operating  parameters  that  have  not  been  recorded  or  that  exceeded  applicable  limits 
'  ^^^T^^  ?  '"'^  ^^  «»nstruct.  construction  commencement  date,  planned  initial  start-up  date,  planned  waste  type(s)  to  be 
combusted,  the  waste  management  plan,  and  documentatk)n  resulting  from  the  siting  analysis. 

Note:  This  table  depicts  major  provisions  of  the  NSPS  and  does  not  attempt  to  show  all  reouirements  The  raauiatorv  tit«t  ni  «ii*«art  c/. 
should  be  relied  upon  for  a  full  and  comprehensive  statement  of  the  requirement^  of  the  NSPS.  '^""®^®^-  ^^^  refl^latory  text  of  Subpart  Ec 

Table  5.— Compliance  Times  Under  the  NSPS  for  New  HMIWI 


Requirement 


Effective  date 

Operator  training  and  qualifKa- 
tion  requirements. 

Initial  compliance  test 

Performance  test  


Operator  parameter  monitoring 
Recordkeeping 

Reporting  


CompKance  time 


6  mortttis  after  promulgatkm  of  NSPS. 

On  effective  date  or  upon  initial  start  up.  whichever  is  later. 

On  effective  date  or  within  180  days  of  initial  start  up.  whichever  is  later. 

Within  12  months  foltowing  initial, compliance  test  and  annually  thereafter.  Facilities  may  conduct  perfonn- 
ance  tests  every  third  year  if  the  previous  three  periormance  tests  demonstrate  comptence  with  the  emis- 
sion limits. 

Continuously,  upon  completk)n  of  initial  compliance  test. 

Continuously,  upon  completkyi  of  initial  compliance  test 

Annually,  upon  completion  of  initial  compliance  test;  semiannually,  if  noncompliance. 


-h!!!°iIFL^'?  ^**  d«)Kts  njajor  proviskxis  of  the  NSPS  and  does  not  attempt  to  show  all  requirements  The  reoulatorv  text  al  Suhcvut  Fr 
shouW  be  relied  upon  for  a  full  and  comprehensive  statement  of  the  requirements  of  the  NSPS.  '*^*'*"®""-    ^  regulatory  text  of  Subpart  Ec 


B.  Significant  Issues  and  Changes 

The  most  significant  changes  to  the 
standards  made  following  the  June  20. 
1996  Federal  Register  document  are 
discussed  below.  Further  discussion  of 
these  changes  as  well  as  other 
comments  and  responses  regarding  the 
NSPS  are  provided  in  "Hospital/ 
Medical/  Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b). 

1.  Combined  Dry /Wet  Scrubbers 

As  discussed  in  the  1996  re-proposal, 
the  MACT  floor  for  medium  and  large 
HMIWI  was  based  on  emission  limits 
achievable  with  good  combustion  and  a 
dry  injection/ fabric  filter  (DI/FF) 
combined  with  a  high  efficiency  wet 
scrubber  (combined  dry/wet  system). 

During  the  public  comment  period 
following  the  1996  re-proposal,  several 


commenters  questioned  the  basis  for  the 
MACr  floors  for  new  medium  and  large 
HMIWI.  The  commenters  contended 
that  the  revised  MACT  floor  emission 
levels  were  based  on  invalid  test  data 
and  invalid  assumptions  as  to  the 
applicability  and  technical  feasibility  of 
combination  dry/wet  scrubbing  systems. 
The  commenters  stated  that  the 
combined  dry/wet  system  is  not  proven 
technology.  Some  commenters  stated 
that  the  poUutant-by-poUutant  approach 
used  to  determine  the  MACT  floor  for 
new  medium  and  large  units  resulted  in 
a  MACT  floor  that  can  not  be 
accomplished  with  any  type  of 
economic  feasibility.  Other  commenters 
stated  that  the  costs  of  requiring  a  wet 
scrubber  in  addition  to  a  dry  scrubber 
far  outweigh  the  air  pollution  control 
benefits. 

The  EPA  recognizes  that  the 
pollutant-by-pollutant  approach  for 
determining  the  MACT  floor  can,  as  it 
does  in  this  case,  cause  the  overall  cost 


of  the  regulation  to  increase.  For 
example,  the  poUutant-by-poUutant 
approach  for  the  HMIWI  regulation 
results  in  a  MACT  floor  for  HCI  based 
on  a  high  efficiency  wet  scrubber,  while 
the  MACT  floor  for  other  pollutants 
reflects  the  performance  of  a  dry 
scrubber.  Compared  to  the  dry  scrubber 
alone,  the  addition  of  the  wet  scrubber 
adds  considerable  cost  to  the  regulation 
while  achieving  a  relatively  small 
additional  reduction  in  HCI.  However, 
as  mentioned  later  in  this  notice,  a  spray 
dryer/fabric  filter  system  with  carbon 
injection  could  be  used  instead  of  a 
combined  dry/wet  scrubber  to  achieve 
all  of  the  emission  limits  at  a  lower  cost 
than  the  combined  system.  On  the  other 
hand,  EPA  interprets  section  129  of  the 
CAA  to  require  that  the  MACT  floor  be 
determined  in  this  manner,  and  EPA 
believes  that  Congress  did  in  fact  intend 
that  sources  subject  to  regulations 
developed  under  section  129  meet 
emission  limits  that  are  achieved  by  the 
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t>est  controlled  unit  for  each  pollutant  as 
long  as  the  control  systems  are 
compatible  with  each  other.  To  EPA's 
knowledge,  there  is  no  technical  reason 
why  these  two  air  pollution  control 
systems  cannot  be  combined  (discussed 
later). 

Section  129(a)(2)  of  the  CAA  specifies 
that  "the  degree  of  reduction  in 
emissions  that  is  deemed  achievable  for 
new  units  in  a  category  shall  not  be  less 
stringent  than  the  emissions  control 
achieved  in  practice  by  the  best 
controlled  similar  unit,  as  determined 
by  the  Administrator."  This  requirement 
identiHes  the  least  stringent  emissions 
standards  that  the  EPA  may  adopt  for 
new  HMIWI  (i.e..  the  MACT  floor). 

At  least  one  existing  HMIWI  in  the 
medium  subcategory  is  controlled  with 
a  high  efficiency  wet  scrubber  and 
another  is  equipped  with  a  DI/FF 
system  without  carbon.  The  MACT  floor 
for  new  medium  HMIWI  was  based  on 
both  of  these  technologies  (i.e.,  a 
combined  dry/wet  scrubber  system) 
because  the  wet  scrubber  achieves  the 
lowest  dioxin,  HCl.  and  Hg  emissions, 
but  the  DI/FF  without  carbon  injection 
achieves  the  lowest  Pb  and  Cd 
emissions  (note:  as  discussed  elsewhere, 
the  DL/FF  system  with  carbon  injection 
achieves  the  same  or  lower  dioxin  and 
Hg  emissions  as  a  wet  scrubber).  While 
no  combined  dry/wet  scrubber  systems 
were  identified  on  medium  HMIWI, 
these  systems  are  ciurently  in  operation 
on  large  HMIWI.  As  discussed  later,  test 
data  appear  to  indicate  that  combining 
the  two  systems  is  technically  feasible. 
Similarly,  the  MACT  floor  for  new  large 
HMIWI  was  based  on  the  emission 
levels  that  are  achievable  with  good 
combustion  and  a  combined  dry/wet 
system  with  activated  carbon. 

The  EPA  does  not  agree  that  the 
MACT  floors  are  to  be  based  upon  one 
overall  unit.  Rather,  the  EPA  believes 
that  section  129  supports  its 
interpretation  that  it  is  legally 
permissible  to  set  the  MACT  floor 
pollutant-by-pollutant,  as  long  as  the 
various  MACT  floors  do  not  result  in 
standards  that  are  not  achievable. 

Section  129(a)(2)  requires  the  EPA  to 
establish  technology  based  emission 
standards  that  "reflect  the  maximum 
degree  of  reduction  in  emission  of  air 
pollutants  listed  under  section  (a)(4) 
that  the  Administrator,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction  and  any  nonair 
quality  health  and  enviroiunental 
impacts  and  energy  requirements, 
determines  is  achievable  ..."  Congress 
further  specified  in  section  129(a)(2)  the 
minimum  reduction  that  could  satisfy 
this  requirement  (i.e.,  the  MACT  floor) 
for  new  sources  as  "the  emission  control 


that  is  achieved  in  practice  by  the  best 
controlled  similar  unit,  as  determined 
by  the  Administrator."  This  language 
does  not  expressly  address  whether  tJie 
floor  may  be  established  poUutant-by- 
poUutant.  The  "emission  control 
achieved  by  the  best  controlled  similar 
unit"  can  be  read  either  to  mean 
emission  control  as  to  a  particular 
pollutant,  or  emission  control  that  is 
achieved  by  the  unit  as  a  whole. 
Nevertheless,  the  MACT  floor  reflects 
the  least  stringent  emission  standards 
that  EPA  may  adopt  in  accordance  with 
section  129(a)(2)  regardless  of  costs. 

Other  statutory  provisions  are 
relevant,  although  they  also  do  not 
decisively  address  this  issue.  Section 
129(a)(4)  requires  MACT  standards  for. 
at  a  minimum.  PM,  opacity,  SO2,  HCl, 
NOx.  CO.  Pb.  Cd.  Hg.  and  dioxin/furan 
emitted  by  HMIWI.  This  provision 
certainly  appears  to  direct  maximum 
reduction  of  each  specified  pollutant. 
Moreover,  although  the  provisions  do 
not  state  whether  there  is  to  be  a 
separate  floor  for  each  pollutant,  the  feet 
that  Congress  singled  out  these 
pollutants  suggests  that  the  floor  level  of 
control  need  not  be  limited  by  the 
performance  of  devices  that  only  control 
some  of  these  pollutants  well. 

A  more  detailed  discussion  of  the 
legal  basis  for  this  pollutant-by-  ' 
pollutant  approach  is  contained  in 
section  3.4.2  of  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA— 453/ 
R-97-006b).  Quantitative  information 
about  the  costs  and  air  pollution  control 
performance  of  both  wet  scrubbers  and 
dry  scrubbers  is  summarized  in  the  1996 
re-proposal  (61  FR  31743).  As  discussed 
in  the  1996  re-proposal,  detailed 
descriptions  of  costs  and  air  pollution 
control  performance  of  these  systems 
are  available  in  Docket  A-91-61,  items 
IV-B-30.  IV-B-32.  IV-B-48,  and  IV-B- 
49.  See  the  ADDRESSES  section  of  this 
preamble  for  the  location  and  telephone 
number  for  the  docket. 

The  EPA  also  notes  that  it  followed 
this  approach  of  setting  the  MACT 
floors  and  MACT  standards  pollutant- 
by-pollutant  in  the  proposed  MWC  rules 
that  were  published  on  September  20, 
1994  pursuant  to  section  129  and 
codified  in  40  CFR  part  60,  Subparts  Eb 
and  Cb.  Commenters  on  that  rule  also 
expressed  concerns  about  the 
achievability  of  the  resulting  standards. 
The  EPA  notes  that  large  MWC  units 
(more  than  250  tons/day  capacity)  are 
achieving  the  promulgated  standards  (in 
fact,  several  combined  systems  vrere  in 
operation  at  the  time  of  promulgation); 


thus,  the  approach  of  proposing  MACT 
standards  pollutant-by-pollutant  did  not 
lead  to  unachievable  or  economically 
infeasible  standards  in  this  case. 

In  response  to  commenters'  concerns 
regarding  the  technical  feasibility  of 
combined  dry/wet  systems,  a  review  of 
the  available  data  documenting  the 
performance  of  combined  dry/wet 
scrubber  systems  was  conducted. 
Although  limited  emissions  data  are 
available  for  HMIWI  with  combined 
dry/wet  control  systems,  the  available 
data  indicate  that  the  MACT  floor 
emission  levels  for  new  HMFWI  are 
achievable  and  technically  feasible.  The 
perforinance  of  dry  scrubbers  with 
activated  carbon  injection  and  the 
performance  of  wet  scrubbers  is  well 
documented.  The  available  data  for 
combination  dry/wet  systems  provide 
no  indication  of  operational  or 
emissions  problems  that  occur  as  a 
result  of  combining  dry  and  wet  control 
systems.  Finally,  as  mentioned  in  the 
1996  re-proposal,  one  existing  HMTWI 
equipped  with  a  spray  dryer/febric  filter 
system  with  carbon  injection  was  tested 
during  the  EPA  testing  program,  and 
this  test  demonstrated  that  this 
scrubbing  technology  could  be  used 
instead  of  a  combined  dry/wet  scrubber 
to  achieve  all  of  the  emission  limits. 

2.  Siting  Analysis 

Section  129  of  the  CAA  states  that 
performance  standards  for  new  HMIWI 
must  incorporate  siting  requirements 
that  minimize,  on  a  site-specific  basis 
and  to  the  maximum  extent  practicable, 
potential  risks  to  public  health  or  the 
environment.  The  Agency  is  directed  by 
the  CAA  to  promulgate  siting 
requirements  that  meet  the  minimum 
criteria  outlined  in  the  CAA.  In  the  199S 
proposal,  the  siting  requirements  were 
patterned  after  the  Prevention  of 
Significant  Deterioration  (PSD) 
requirements  within  the  New  Source 
Review  (NSR)  program.  Additionally, 
the  originally  proposed  siting 
requirements  included  provisions  for  a 
public  meeting  and  the  preparation  of  a 
comment/response  document  that 
would  be  made  available  to  the  public. 

Following  the  1996  re-proposal, 
commenters  requested  that  EPA  do 
away  with  the  siting  requirements 
because  they  will  be  costly  and  will 
impede  the  permitting  process.  Other 
commenters  requested  that  EPA  adopt 
siting  requirements  that  are  consistent 
with  those  that  have  been  developed 
and  enacted  by  most  of  the  State 
environmental  agencies.  The 
commenters  noted  that  States  are 
equally  concerned  with  minimizing 
potential  risks  to  the  environment,  and 
that  most  have  taken  appropriate  steps 


in  the  development  of  their  own  siting 
criteria.  The  commenters  indicated  that 
requiring  siting  analyses  in  addition  to 
those  required  by  States  and  under  the 
National  Environmental  Policy  Act 
would  be  duplicative  and  would  not 
enhance  environmental  protection. 
Other  commenters  supported  the  EPA's 
1995  proposal  to  require  an  opportunity 
for  public  comments  and  a  hearing  on 
siting  decisions. 

In  reviewing  the  1995  proposed  siting 
requirements  and  the  comments 
received,  the  Agency  is  promulgating 
siting  requirements  as  outlined  in  the 
CAA.  The  siting  requirements 
promulgated  today  require  the  potential 
owner  of  an  afl^ected  facility  to  prepare 
an  analysis  of  the  impacts  of  the  affected 
facility.  The  analysis  must  consider  air 
pollution  control  alternatives  that 
minimize,  on  a  site-specific  basis,  to  the 
maximum  extent  practicable,  potential 
risks  to  public  health  or  the 
environment.  In  considering  such 
alternatives,  the  analysis  may  consider 
costs,  energy  impacts,  non-air 
environmental  impacts,  or  any  other 
fectors  related  to  the  practicability  of  the 
alternatives.  Analyses  of  fadlity  impacts 
prepared  to  comply  with  State,  k)cal,  or 
other  Federal  regulatory  requirements 
may  be  used  to  satisfy  the  requirements 
of  this  section,  as  long  as  they  include 
the  consideration  of  air  pollution 
control  alternatives  specified  above.  The 
owner  or  operator  of  the  affected  facility 
must  complete  and  submit  the  siting 
requirements  to  EPA. 

C.  Selection  of  MACT 

The  EPA  considered  three  regulatory 
options  for  adoption  as  the  final 
standard  for  new  HMIWI.  These 
regulatory  options  are  discussed  in 
Appendix  A  of  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b).  As  required  by  section 
129(a)(2)  of  the  CAA,  the  Administrator 
reviewed  the  emissions  reductions 
achievable  with  each  regulatory  option 
and  the  cost,  nonair  quality 
environmental,  and  energy  impacts  of 
the  regulatory  options.  Based  on  this 
review,  the  Administrator  determined 
that  the  most  cost-efiective  and 
achievable  emission  standards  for 
promulgation  are  based  on  emission 
limits  achievable  with  good  combustion 
and  a  moderate  efficiency  wet  scrubber 
for  new  small  HMTWr,  and  good 
combustion  and  a  combined  dry/wet 
control  system  with  carbon  for  new 
medium  and  large  HMIWI.  These  final 
emissions  standards  reflect  the  MACT 


floor  emission  levels  for  new  small  and 
large  HMIWI,  but  are  more  stringent 
than  the  MACT  floor  for  new  medium 
HMIWI. 

The  MACT  floor  for  new  small 
HMIWI  was  based  on  emission  limits 
achievable  through  use  of  good 
combustion  and  a  moderate  efficiency 
wet  scrubber.  Consideration  of  the 
impact  of  this  MACT  floor  indicates  that 
few  new  small  HMIWI  are  likely  to  be 
constructed  due  to  the  substantial 
increase  in  the  cost  of  a  new  small 
HMTWI  as  a  resuh  of  the  moderate 
efficiency  wet  scrubber  and  the 
availability  of  ahemative  means  of 
medical  waste  disposal. 

One  regulatory  option  more  stringent 
than  this  MACT  floor  would  reflect  the 
use  of  good  combustion  and  a  high 
efficiency  wet  scrubber.  Consideratim 
of  this  option  indicates  that  the 
nationwide  impacts  would  be 
negligible,  primarily  because  few  new 
small  HMTWI  would  be  constructed  (i.e., 
because  of  switching  to  alternative 
means  of  medical  waste  disposal). 
Where  a  typical  new  small  HMIWI  was 
constructed,  however,  the  high 
efficiency  wet  scrubber  would  only 
reduce  PM  emissions  by  a  small  amount 
and  would  increase  air  pollution  control 
costs  by  about  15  percent.  As  a  result, 
the  EPA  established  the  MACT  emission 
limitations  for  small  new  HMIWI  based 
on  the  use  of  good  combustion  and  a 
moderate  efficiency  wet  scrubber  (i.e., 
the  MACT  floor). 

The  MACT  floor  for  new  mediiun 
HMIWI  was  based  on  emission  limits 
achievable  through  the  use  of  good 
combustion  and  a  combined  dry/wet 
control  system  without  activated 
carbon.  On  a  national  basis,  because  of 
switching  to  the  use  of  alternative 
means  of  medical  waste  disposal,  the 
addition  of  activated  carbon  to  the 
combined  dry/wet  system  results  in 
negligible  cost  increase.  For  a  typical 
new  medium  HMIWI,  the  addition  of 
carbon  would  reduce  emissions  of 
dioxin  significantly  and  would  increase 
air  pollution  control  costs  by  less  than 
4  percent.  As  a  result,  the  EPA 
established  the  MACT  emission 
limitations  for  new  medium  HMIWI 
based  on  good  combustion  and  a 
combined  dry/wet  scrubber  system  with 
activated  carbon. 

The  MACT  floor  for  new  large  HMIWI 
was  based  on  emission  limits  achievable 
through  use  of  good  combustion  and  a 
combined  dry/wet  scrubber  with 
activated  carbon.  There  is  no  air 
pollution  control  technology  which 
could  achieve  lower  emissions  than  this 
system.  Consequently,  EPA  established 
the  MACT  emission  limitations  for  new 
Ifirge  HMIWI  based  on  good  combustion 


and  a  combined  dry/wet  scrubber 
system  with  activated  cart>on  (i.e.,  the 
MACT  floor). 

D.  Impacts  of  the  Standards 

There  are  a  number  of  alternatives  to 
onsite  incineration  of  hospital  waste 
and  medical/infectious  waste,  including 
recycling  or  direct  landfiUing  of  non- 
infectious waste,  and  off-site 
commercial  waste  disposal  or  any  of 
several  waste  disinfection  technologies 
(e.g.,  steam  autoclaving,  microwave 
irradiation,  macrowave  irradiation, 
chemical  treatment,  thermal  treatment, 
and  biological  treatment)  for  infectious 
waste.  Many  facilities  that  may  have 
purchased  an  HMIWI  in  the  absence  of 
the  HMIWI  standards  may  find  it  more 
cost  efliective  to  dispose  of  their  waste 
using  one  of  these  alternatives.  As 
discussed  in  the  June  1996  re-proposal, 
while  further  study  is  warranted,  there 
appears  to  be  no  significant  or 
substantial  adverse  economic. 
environmental,  or  health  and  safety 
issues  associated  with  the  increased  use 
of  the  alternative  waste  treatment 
technologies. 

In  some  cases,  fedlities  that  "switdi" 
to  alternative  methods  of  waste  disposal 
may  further  decrease  their  waste 
disposal  costs  by  segregating  their  waste 
into  infectious  and  noninfectious 
pcMtions.  and  recycling  or  landfiUing 
(rather  than  treating)  their  noninfectious 
waste.  To  accoimt  for  facilities 
switching  to  ahemative  methods  of 
waste  disposal,  the  impacts  of  the 
standards  were  developed  based  on 
three  compliance  scenarios:  no 
switching  (scenario  A),  switching  v«th 
waste  segregation  (scenario  B),  and 
switching  without  waste  segregation 
(scenario  C). 

In  the  absence  of  the  new  standards. 
EPA  projects  that  85  new  small  HMIWI. 
90  new  medium  HMIWI,  60  new  large 
HMIWI,  and  10  new  commercial  HMIWI 
would  have  been  installed  over  the  next 
five  years.  Scenario  A  preserves  this 
assumption  and  estimates  the  costs  of 
the  additional  control  measures  that 
would  be  required  for  these  245  new 
faciUties  to  meet  the  standards  at  $36.2 
million  annually.  The  EPA  believes  that 
Scenario  A  is  unrealistic  and  grossly 
overstates  the  national  costs  associated 
with  the  standards.  Under  Scenarios  B 
and  C,  no  new  small  or  medium  HMIWI 
are  projected  to  be  installed.  Facilities 
that  would  have  installed-these  imits  are 
assumed  to  find  alternate  methods  of 
waste  disposal.  Under  Scenario  B.  no 
new  large  HMIWI  (other  than 
commercial  units)  are  projected  to  be 
installed  either,  llie  EPA  beUeves  that 
the  total  costs  of  the  final  standards  for 
new  sources  in  the  fifth  year  after 
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implementation  will  fall  somewhere 
between  the  $12.1  million/yr  estimate 
for  Scenario  B  and  the  $26.2  million/yr 
estimate  for  Scenario  C. 

Table  6  presents  baseline  emissions 
(i.e.,  emissions  in  the  absence  of  the 


MACT  emission  standards)  and  the 
emissions  that  are  expected  to  occur 
under  the  final  MACT  standard.  A  range 
of  emissions  is  presented  in  Table  6  to 
account  for  the  emissions  that  could 


occur  under  switching  scenarios  B  and 
C  as  a  result  of  the  NSPS.  Table  6  also 
presents  the  percent  reduction  in 
emissions  achieved  under  the  final 
MACT  standard  for  new  HMIWI. 


Table  6.— Baseline  Emissions,  Emissions  in  the  Fifth  Year  After  Implementation  of  the  Final  NSPS,  and 

Emissions  Reduction 

[Metric  Units] 


PoAutant,  units 


Baseline 


Emissions  under  the  final  NSPS 


Emissions 

reduction, 

percent 


PM,  Mg/yr  

CO,  Mg/yr  

COD/CDF,  ghfT 

TEQ  CDO/CDF,  gtfT 

HO,  Mg/yr 

SCb.  Mg^r „ 

NOx.  Mg/yr  

Pb.  Mg^  

Cd,  Mg/yr 

Hg,  Mg/yr  „ «.. 


28 
14 

47 

1.1 

64 

28 
130 
0.39 
0.061 
021 


2.1  to  4.1  „ 

6.5  to  14  

5.9  to  12  

0.14  to  0.28 

1.5  to  3.1  

14  to  28 

65  to  130  

0.031  to  0.06  

4.6x10- Mo  8.9x10- 
0.056  to  0.12  


85  to  92. 
0to52. 
74  to  87. 
74  to  87. 
95  to  98. 
0to52. 
0to52. 
85  to  92. 
83  to  91. 
45  to  74. 


To  cxxivert  M^  to  ton/yr.  multipty  by  1.1.  To  convert  g/yr  to  l)/yr.  divide  by  453.6. 


As  discussed  further  in  Appendix  A 
of  "HospitaiyMedical/Infectious  Waste 
Incinerators:  Background  Information 
for  Promulgated  Standards  and 
Guidelines— Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b),  the  EPA  is  not  able  to 
calculate  a  monetized  value  for  most  of 
these  emission  reductions.  However, 
using  "Benefit-Cost  Analysis  of  Selected 
NSPS  for  Particulate  Matter"  as  a  basis, 
EPA  has  calculated  a  monetized  value 
for  reductions  in  PM  emissions  using  an 
estimate  of  $6,075  (1993  dollars)  per  ton 
of  PM.  This  yields  annualized  benefits 
of  PM  reductions  for  the  standards 
ranging  from  $157,300  to  $170,000 
(1993  dollars). 

As  a  result  of  the  MACT  standards  for 
new  HMIWI,  industries  that  generate 
hospital  waste  and/or  medical/ 
infectious  waste  (i.e.,  hospitals,  nursing 
homes,  etc.)  are  expected  to  experience 
average  price  increases  in  the  range  of 
0.00  to  0.16  percent,  depending  on  the 
industry.  These  industries  are  expected 
to  experience  output  and  employment 
impacts  in  the  range  of  0.00  to  0.21 
percent.  In  addition,  the  revenue 
impacts  for  these  industries  are 
expected  to  range  from  an  increase  of 
0.05  percent  to  a  decrease  of  0.05 
percent  as  a  result  of  the  standards.  For 
hospitals,  0.03  percent  is  estimated  as 
the  price  increase  necessary  to  recover 
annual  control  costs.  The  expected 
average  price  increase  for  each  hospital 
patient-day  is  expected  to  be  less  than 
35  cents.  The  average  price  impact  for 
the  commercial  medical  waste 
incinerator  industry  is  approximately  a 
4.1  percent  increase  in  price. 


Facilities  with  onsite  HMIWI  that  are 
currently  uncontrolled  may  experience 
impacts  ranging  ^m  0.03  to  1.70 
percent,  depending  on  the  industry.  For 
many  of  these  facilities,  the  economic 
impacts  of  switching  to  an  alternative 
method  of  waste  disposal  are  much 
lower  than  the  economic  impacts  of 
choosing  to  install  emission  control 
equipment.  The  decision  to  switch  to  an 
alternative  method  of  waste  disposal 
should  preclude  facilities  from 
experiencing  a  significant  economic 
impact.  The  impacts  that  would  be 
incurred  by  medical/infectious  waste 
generators  that  currently  use  an  offsite 
waste  incineration  service  range  from 
0.00  to  0.02  percent  and  are  considered 
negligible  impacts. 

The  option  of  switching  to  an 
alternative  method  of  waste  disposal 
will  be  an  attractive  option  for  many 
facilities  that  are  considering  the 
purchase  of  a  new  HMIWI  and  should 
preclude  facilities  from  experiencing  a 
significant  economic  impact.  However, 
two  types  of  HMIWI  operators  may  not 
be  able  to  switch  to  an  alternative: 
commercial  HMIWI  operators,  because 
their  line  of  business  is  commercial 
incineration;  and  onsite  HMIWI  that 
bum  a  small  amount  of  waste  and  are 
located  far  away  from  an  urban  area, 
because  they  may  not  have  access  to 
other  methods  of  waste  disposal. 
However  only  a  few,  if  any,  of  the 
projected  10  new  commercial  HMIWI 
over  the  next  5  years,  and  at  the  most, 
only  a  few  of  the  projected  85  new  small 
onsite  HMIWI  over  the  next  5  years  are 
likely  to  be  significantly  impacted  by 
the  regulation  (under  all  three 


regulatory  options).  A  "significant 
impact"  does  not  necessarily  imply  a 
facility  closure  or  the  need  to  cancel 
plems  to  open  up  or  expand  a  facility. 
For  example,  operators  of  small,  remote 
onsite  HMTWI  may  still  have  switching 
opportunities.  As  the  commercial 
incineration  industry  continues  to  grow 
(with  additional  impetus  being  provided 
by  the  EG  and  NSPS),  it  is  possible  that 
services  will  be  extended  to  remote, 
isolated  areas  that  are  currently  not 
served.  Onsite  autoclaving  is  another 
possible  treatment  alternative.  If  a 
facility  had  planned  to  invest  in  a  new 
HMIWI,  it  stands  to  reason  that  an 
onsite  alternative  technology  of 
comparable  cost  would  be  affordable. 

The  economic  impact  analysis 
examines  possible  economic  impacts 
that  may  occur  in  industries  that  will  be 
directly  affected  by  this  regulation. 
Therefore,  the  analysis  includes  an 
examination  of  industries  that  generate 
hospital  waste  or  medical/infectious 
waste  or  dispose  of  such  waste. 
Secondary  impacts  such  as  subsequent 
impacts  on  APCD  vendors  and  HMIWI 
vendors  are  not  estimated  due  to  data 
limitations.  Air  pollution  control  device 
vendors  are  expected  to  experience  an 
increase  in  demand  for  their  products 
due  to  the  regulation.  This  regulation  is 
also  expected  to  increase  demand  for 
commercial  HMIWI  services.  However, 
due  to  economies  of  scale,  this 
regulation  is  expected  to  shift  demand 
from  smaller  incinerators  to  larger 
incinerators.  Therefore,  small  HMIWI 
vendors  potentially  may  be  adversely 
affected  by  the  regulation.  Lack  of  data 
on  the  above  effects  prevent 
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quantification  of  the  economic  impacts 
on  these  secondary  sectors. 

No  increase  in  the  total  national  usage 
of  natural  gas  for  combustion  controls  is 
expected  to  result  from  the  final  HMIWI 
standards.  The  total  national  usage  of 
electrical  energy  for  the  operation  of 
add-on  control  devices  as  a  result  of  the 
final  MACT  standards  is  expected  to 
increase  by  less  than  9,800  megawatt 
hours  per  year  (MW-hr/yr)  (33.4  billion 
British  thermal  units  per  year  (10^  Btu/ 
yrl).  As  discussed  in  the  1996  re- 
proposal,  compared  to  the  amovmt  of 
energy  used  by  health  care  facilities 
such  as  hospitals  (approximately  2,460 
MMm  '/yr  of  natural  gas  and  23.2 
million  MW-hr/yr  of  electricity),  the 
increase  in  energy  usage  that  results 
from  implementation  of  the  HMIWI 
emission  standards  is  insignificant. 

Less  than  43,600  Mg/yr  (48,000  tons/ 
yr)  of  additional  solid  waste  is  expected 
to  result  from  the  adoption  of  the  final 
MACT  standards.  As  discussed  in  the 
1996  re-proposal,  compared  to 
municipal  waste,  which  is  disposed  in 
landfills  at  an  annual  rate  of  over  91 
million  Mg/yr  (100  million  tons/yr),  the 
increase  in  solid  waste  fit>m  the 
implementation  of  the  final  HMIWI 
standards  is  insignificant. 

Less  than  3.3  million  gallons  of 
additional  wastewater  would  be 
generated  in  the  fifth  year  by  HMIWI  as 
a  result  of  the  final  NSPS.  This  amoimt 
is  the  equivalent  of  wastewater 
produced  annually  by  one  small 
hospital.  Therefore,  when  considering 
the  wastewater  produced  annually  at 
health  care  facilities  nationwide,  the 
increase  in  wastewater  resulting  from 
the  implementation  of  the  MACT 
emission  standards  for  new  HMIWI  is 
insignificant. 


V.  Emission  Guidelines  for  Existing 
Sources 

This  section  presents  a  summary  of 
the  final  emission  guidelines,  including 
identification  of  the  source  category  and 
pollutants  being  regiilated,  and 
presentation  of  the  final  emission  limits 
and  their  associated  performance 
testitig,  monitoring,  recordkeeping  and 
reporting  requirements.  This  section 
discusses  the  most  significant  changes 
to  the  guidelines  presented  in  the  June 
20, 1996  Federal  Register  docimient. 
Also  discussed  in  this  section  is  the 
rationale  for  the  selection  of  MACT  (tad 
a  summary  of  the  impacts  of  the  final 
guidelines. 

A.  Summary  of  the  Guidelines 

The  final  guidelines  (subpart  Ce) 
apply  to  each  existing  HMIWI  for  which 
construction  commenced  on  or  before 
Jime  20, 1996.  Hospital/medical/ 
infectious  waste  incinerators  for  which 
construction  commenced  after  Jime  20, 
1996  or  modification  commenced  after 
March  16, 1998  are  not  subject  to  the 
final  subpart  Ce  guidelines;  they  are 
considered  new  sources  and  are  subject 
to  the  standards  under  subpart  Ec  (see 
section  IV  of  this  document). 

A  HMIWI  is  defined  as  any  device 
that  combusts  any  amount  of  medical/ 
infectious  waste  or  hospital  waste.  The 
terms  "medical/  infectious  waste"  and 
"hospital  waste"  are  discussed  in 
section  in.A  and  defined  in  §  60.51c.  An 
incinerator  is  not  subject  to  subpart  Ce 
during  periods  when  only  pathological, 
low-level  radioactive,  or 
chemotherapeuUc  waste  (all  defined  in 
§  60.51c)  is  buimed  provided  that  the 
owner  or  operator  keeps  records  of  the 
periods  of  time  when  only  pathological, 


low-level  radioactive,  or 
chemotherapeutic  waste  is  burned.  Any 
unit  required  to  have  a  permit  under 
section  3005  of  the  Solid  Waste  Disposal 
Act  is  exempt  from  subpart  Ce  as  are 
incinerators  subject  to  subpart  Cb,  Ea,  or 
Eb.  Existing  incinerators,  processing 
operations,  or  boilers  that  co-fire 
hospital  waste  and/or  medical/ 
infectious  waste  with  other  fuels  or 
wastes  and  combust  10  percent  or  less 
medical/infectious  waste  and  hospital 
waste  by  weight  (on  a  calendar  quarter 
basis)  are  not  subject  to  the  emission 
limitations  but  must  keep  records  of  the 
amounts  of  each  fuel  and  waste  burned. 

The  HMIWI  source  category  is 
divided  into  three  subcategories  based 
on  waste  burning  capacity:  small  (<200 
Ib/hr),  medium  {>200  to  500  Ib/hr),  and 
large  (>500  Ib/hr).  Waste  burning 
capacity  is  determined  either  by  the 
maximum  design  capacity  or  by  the  ' 
"maximum  charge  rate"  established 
during  the  most  recent  performance  test. 
In  other  words,  a  source  may  change  its 
size  designation  by  establishing  a 
"maximum  charge  rate"  lower  than  its 
design  capacity.  For  example,  a 
"medium"  unit  with  a  design  capacity 
of  250  Ib/hr  may  establish  a  maximum 
charge  rate  of  200  Ib/hr  and  be 
considered  a  "small"  unit  for  purposes 
of  the  emission  guidelines.  Separate 
emission  guidelines  apply  to  each 
subcategory  of  existing  HMIWI.  A 
summary  of  the  final  emission  limits  for 
existing  HMIWI  is  presented  in  Table  7. 
In  addition  to  the  emission  limits 
presented  in  Table  7,  all  HMIWI  are 
subject  to  a  10  percent  stack  opacity 
limitation.  Stack  opacity  will  be 
determined  using  EPA  Reference 
Method  9. 


Table  7.— Summary  of  Promulgated  Emission  Limits  for  Existing  HMIWI 


Pollutant  (test  method) 

Emission  limits 

SmaH  HMIWI 

Medium  HMIWI 

Large  HMIWI 

Particulate  matter  (EPA  MettKXl  5 

or  Method  29). 
Cartx)n   monoxide   (EPA   Method 

10  or  Method  108). 
Dioxins/furans  (EPA  Method  23)  .. 

Hydrogen  chloride  (EPA  Method 
26). 

Sulfur  dioxide  (testing  not  re- 
quired). 

Nitrogen  oxides  (testing  not  re- 
quired). 

Lead  (EPA  Method  29) 

1 15  mg/dscm  (0.05  gr/dscf) 

40  ppmv _ 

125  ng/dscm  total  CDO/CDF  (55 
gr/109  dscf)  or  2.3  ng/dscm 
TEQ(l.0gr/1O»dsd). 

100  ppmv.or  93%  reduction  

55  ppmv 

250  ppmv 

1.2  mg/dscm  (0.52  gr/10»  dscO  or 

70%  reduction. 
0.16  mg/dscm  (0.07  gr/10^  dscO 

or  65%  reduction. 

69  mg/dscm  (0.03  gr/dsoO 

40  ppmv „ 

125  ng/dscm  total  CDD/CDF  (55 
gr/10»  dscf)  or  2.3  ng/dscm 
TEQ  (1.0  gr/10»  dscf). 

100  ppmv  or  93%  reduction  

55  ppmv 

250  ppmv 

1J2  mg/dscm  (0.52  gr/IO^  dscf)  or 

70%  reduction. 
0.16  mgWscm  (0.07  gr/IO*  dscO 

or  65%  reduction. 

34  mg/dscm  (0.015  gr/dscf). 
40  ppmv. 

125  ng/dscm  total  COO/CDF  (55 
gr/10»  dscO.  or  2.3  n^dscm 
TEQ  (1.0  gr/10»  dscf). 

100  ppmv  or  93%  reduction 

55  ppmv. 
250  ppmv. 

1.2  mg/dscm  (0.52  gr/IO^  dscf)  or 

70%  reduction. 
0.16  mg/dscm  (0.07  gr/IO^  dscf) 

or  65%  reduction. 

Cadmium  (EPA  Method  29) 
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Table  7.— Summary  of  Promulgated  Emission  Limits  for  Existing  HMIWI — Continued 


Pollutant  (test  method) 


Mercury  (EPA  Method  29) 


Emission  limits 


Small  HMIWI 


0.55  mg/dscm  (0.24  gr/10»  dsd) 
or  85%  reduction. 


Medium  HMIWI 


0.55  mg/dscm  (0.24  gr/10'  dsd) 
or  85%  reduction. 


Large  HMIWI 


0.55  mg/dscm  (0.24  gr/10^  dscO 
or  85%  reduction. 


The  emission  limits  for  small  existing 
HMIWI  presented  in  Table  7  are  more 
stringent  than  the  MACT  floor  emission 
limits  for  small  existing  HMIWI. 
However,  the  final  HKflWI  guidelines 
contain  alternative  emission  limits 
which  are  based  on  the  MACT  floor  for 
small  existing  HMIWI  that  meet  certain 
"rural  criteria."  The  "rural  criteria" 
stipulates  that  an  HMIWI  is  allowed  to 
meet  alternative  emission  limits  if  it  is 
located  at  least  50  miles  from  the 
nearest  Standard  Metropolitan 
Statistical  Area  (SMSA)  boundary  and 
bums  no  more  than  2,000  pounds  of 
hospital  waste  and  medical/ infectious 
waste  per  week.  The  SMSA  is  defined 
by  the  Office  of  Management  and 


Budget  (OMB).  For  purposes  of  these 
emission  guidelines,  the  list  of  areas 
comprising  each  SMSA  as  of  June  30, 
1993  will  be  used  to  determine  whether 
a  small  HMIWI  meets  the  "rural 
criteria."  The  list  of  areas  comprising 
each  SMSA  is  presented  in  OMB 
Bulletin  No.  93-17  entitled  "Revised 
Statistical  Definitions  for  Metropolitan 
Areas."  This  doctmient  may  be  obtained 
by  contacting  the  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161,  or  by 
calling  (703)  487-4650  and  requesting 
document  No.  PB  93-192-664.  This 
document  is  available  for  public 
inspection  and  copying  at  EPA's  Air  and 
Radiation  Docket  and  Information 


Center  (Docket  A-91-61,  item  IV-J- 
125).  See  the  ADDRESSES  section  at  the 
beginning  of  this  preamble  for  the 
telephone  number  and  location  of  the 
Docket.  This  document  has  been 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  The  emission  limits  that 
correspond  with  these  alternative 
guidelines  for  rural  HMIWI  are 
presented  in  Table  8.  For  further 
discussion  of  the  "rural  criteria"  and 
rationale  for  the  alternative  emission 
limits  for  small  existing  HMIWI  in  rural 
areas,  see  section  V.B  "Significant 
Issues  and  Changes"  (below). 


Table  8.— Summary  of  Alternative  Emission  Limits  for  Small  Existing  HMIWI  That  Meet  the  Rural  Criteria 


Pollutant  (Perlormance  test  method) 

Emission  limits 

Particulate  matter  (EPA  Method  5)  

Cartx>n  monoxide  (EPA  Method  10  of  10B)  _»......_„     ....... 

197  mg/dscm  (0.086  gr/dscf). 
40  ppmv. 

Dioxins/lurans  (EPA  Method  23)  „. — 

Hydrogen  chloride  (testing  not  required)  ...... 

Sulfur  dioxide  (testing  not  required)  _ 

Nitrogen  oxides  (testing  not  required)  

Lead  (testing  not  required)  

Cadmium  (testing  not  required) — - _„..». .:u„... 

Mercury  (EPA  Method  29)  - 

800  ng/dscm  total  CDD/CDF  (350  gr/10«  dscO  or  15  ng/dscm  TEQ 

(6.6  gr/109  dscf). 
3.100  ppmv. 
55  ppmv. 
250  ppmv. 

10  mg/dscm  (4.4  gr/10' dscf). 
4  mg/dscm  (1.7  gr/10' dscf).     , 
7.5  nf>g/dscm  (3.3  gr/IO^  dscf). 

Table  9  summarizes  the  additional 
requirements  for  existing  HMIWI  under 
the  emission  sidelines,  including  the 
operator  training  and  qualification 
requirements,  inspection  requirements, 
compliance  and  performance  testing 
requirements,  monitoring  requirements, 
and  reporting  and  recordkeeping 


requirements.  Table  10  summarizes  the 
additional  requirements  under  the 
emission  guidelines  for  small  existing 
HMIWI  that  meet  the  rural  criteria.  With 
the  exception  of  the  compliance  and 
performance  testing  requirements  and 
the  inspection  requirements,  existing 
HMIWI  that  meet  the  small  rural  criteria 


are  to  comply  with  the  same  additional 
requirements  as  all  other  existing 
HMIWI.  A  summary  of  dates  for 
compliance  with  the  promulgated 
guidelines  for  existing  HMIWI  is 
presented  in  Table  1 1 .  These  dates 
apply  to  all  existing  HMIWI. 


Table  9.— Summary  of  Additional  Requirements  Under  the  Emission  Guidelines  for  Existii^  HMIWI 


Additional  requirements 


Operator  Training  and  Qualification  Requirements: 

•  Complete  HMIWI  operator  training  course. 

•  Qualify  operators. 

•  Maintain  infomiation  regarding  HMIWI  operating  procedures  and  review  annually. 
Waste  Management  Plan: 

•  Prepare  a  waste  management  plan  ttiat  identifies  the  feasitjility  and  approach  to  separate  certain  components  of  a  health  care  waste 
stream. 

Compliance  and  PerformarKe  Testir^  Requirements: 

•  Conduct  an  initial  performance  test  to  determine  compliance  with  the  PM.  CO.  CDD/CDF.  HCI.  Pt).  Cd.  and  Hg  emission  limits  and  opac- 
ity limit,  and  establish  operating  parameters. 

•  Conduct  annual  performance  tests  to  determine  compliance  with  the  PM.  (X).  and  HCI  emission  limits  and  opacity  limit. 

•  Facilities  may  conduct  performance  tests  for  PM,  CO.  and  HCI  every  third  year  if  the  previous  three  pertormarKe  tests  denxjnstrate  that 
the  fadiity  is  in  coo^iance  with  the  emission  limits  for  PM.  CO.  and  HCI. 
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Table  9.— Summary  of  Additional  Requirements  Onder  the  Emission  Guidelines  for  Existing  HMIWI— 

Continued 


Additional  requirements 


Monitorirtg  Requirements: 

•  Install  and  maintain  equipment  to  continuously  monitor  operating  parameters  including  secondary  cfiamber  temperature  waste  feed  rate. 
bypass  stack,  and  APCD  operating  parameters  as  appropriate.  ' 

•  Obtain  monitoring  data  at  all  times  during  HMIWI  operation. 
Reporting  and  Recordkeeping  Requirements: 

•  Maintain  for  5  years  records  of  results  from  the  initial  performance  test  and  all  subsequent  perlormance  tests,  operating  parameters  and 
operator  training  and  qualification.  ' 

•  Submit  the  results  of  the  initial  performance  test  and  all  subsequent  performance  tests. 

•  Submit  reports  on  emission  rates  or  operating  parameters  that  have  not  been  recorded  or  which  exceeded  applicable  limits. 

NOTE:  This  fable  depicts  the  major  provisions  of  the  emission  guidelines  and  does  not  attempt  to  show  all  requirements  The  regutatory  text  of 
Subpart  Ce  should  be  relied  upon  for  a  full  and  comprehensive  statement  of  the  requirements  of  the  final  guidelines. 

TABLE  10.— Summary  of  Additional  Requirements  Under  the  Emission  Guideunes  for  Existing  HMIWI  that 

Meet  the  Rural  Criteria 


Addttional  requirements 


Operator  Traifwig  and  Qualification  Requirements: 

•  Complete  HMIWI  operator  training  course. 

•  Quality  operators. 

•  Maintain  information  regarding  HMIWI  operating  procedures  and  review  annually. 
Inspection  Requirements: 

•  Provide  for  an  annual  equipment  inspection  of  the  designated  facHily. 
Waste  Management  Plan: 

•  Prepare  a  waste  management  plan  that  identifies  the  feasibility  and  approach  to  separate  certain  components  of  a  health  care  wast* 
stream. 

CompliarK*  and  F^rformance  Testing  Requirements: 

•  Conduct  an  initial  performance  test  to  determine  compliance  with  ttie  PM.  CO,  COO/CDF.  and  Hg  emission  Hmits  and  opacity  hmU  and 
establish  operating  parameters. 

•  Conduct  annual  tests  to  determine  oompiance  with  the  opacity  Hmrt. 
Monitoring  Requirements: 

•  Install  and  maintain  equ^xnent  to  continuously  monitor  operating  parameters  including  secondary  chamber  temperature,  waste  feed  rate 
bypass  stack,  arxl  APCD  operating  parameters  as  appropriate. 

•  OtJtain  monitoring  data  at  aU  times  dunng  HMIWI  op.  ation. 
Reporting  and  Recordkeeping  Requirements: 

•  Maintain  for  5  years  records  of  results  from  the  initial  perlormance  test  and  a«  subsequent  performance  tests,  oper^iog  parameters,  in- 
spectkjns.  any  maintenance,  and  operator  training  and  qualification. 

•  Sut)n)it  the  results  of  the  Initial  performance  test  and  all  subsequent  perlormance  tests. 

•  Submit  reports  on  emission  rates  or  operating  paran)eters  that  have  not  been  recorded  or  v»fiich  exceeded  applicable  limits. 

NOTE:  This  table  depicts  the  major  proviskxis  of  the  emission  guidelines  and  does  not  attempt  to  show  all  requirements  The  regulatory  text  of 
Subpart  Ce  shouW  be  ratied  upon  for  a  full  and  comprehensive  statement  of  the  requirements  of  the  final  guidebnes. 

Table  1 1.— Compliance  Times  Under  the  Emission  Guidelines  for  Existing  HMIWI 


Requirentent 


State  Plan  submittal 

Operator  training   and  quaification 
requirements. 

Inspection  requirements „„„.„„„ 

Initial  compliance  lest .■-'.'  ;•■  ■ 

Repeat  perfonmance  test  .... 

Parameter  monitoring  . . ......... 

Recordkeeptog  „ ..„._ 

Reporting  ..m... ........ »«•..»...»............ 


Compliance  time 


Within  1  year  after  promulgation  of  EPA  emission  guidelines. 
Within  1  year  alter  EPA  approval  of  State  Plan. 

Within  1  year  after  EPA  approval  of  State  Plan. 

Within  1  year  after  EPA  approval  of  State  plan  or  up  to  3  years  alter  EPA  approval  of  State  plan  H  the 

source  is  granted  an  extension. 
Within  12  months  folk>wing  initial  compliance  test  and  annually  thereafter. 
Continuously,  upon  completion  of  initial  compliance  test. 
Continuously,  upon  completion  of  initial  compliance  test. 
Annually,  upon  completion  of  initial  compliance  test;  semiannually,  if  noncompliance. 


B.  Significant  hsues  and  Changes 

This  section  discusses  the  most 
significant  changes  to  the  guidelines 
made  following  the  June  20, 1996 
Federal  Register  document.  Further 
discussion  of  these  changes  as  well  as 
other  comments  and  responses 
regarding  the  emission  guidelines  are 


provided  in  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Simmiary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b). 

As  discussed  in  the  1996  re-proposal, 
the  MACT  floor  for  small  existing 


HMIWI  was  based  on  emission  limits 
achievable  through  use  of  good 
combustion  alone  (i.e.,  without  add-on 
control).  The  EPA  presented  regulatory 
options  more  stringent  than  the  MACT 
floor  for  small  existing  HMIWI  in  the 
1996  re-proposal  and  stated  that  it  had 
no  inclination  as  to  which  regulatory 
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option  might  be  selected  for  the  final 
emission  guidelines  for  small  HMIWI. 
The  EPA  solicited  public  comment  on 
the  available  regulatory  options  for  the 
guidelines  for  small  existing  HMIWI. 

Dtiring  the  public  comment  period, 
the  EPA  received  several  comments 
containing  suggestions  for  the  final 
emission  guidelines  for  small  existing 
HMIWI.  A  number  of  commenters 
requested  that  the  emission  guidelines 
for  small  existing  HMIWI  be  based  on 
the  MACT  floor.  Other  commenters 
requested  that  the  guidelines  for  small 
HMIWI  require  small  HMIWI  in  urban 
locations  to  meet  emission  guidelines 
more  stringent  than  the  MACT  floor  and 
allow  small  HMIWI  in  rural  locations  to 
meet  the  MACT  floor  emission  limits. 
These  commenters  noted  that  cost- 
effective  alternatives  to  onsite 
incineration  may  not  be  available  to 
facilities  operating  small  HMIWI  in 
rural  locations  and  that  emission  limits 
bated  on  wet  scrubbers  would  cause 
these  facilities  financial  hardship.  Other 
commenters  contended  that  emission 
limits  for  small  incinerators  consistent 
-with  no  more  than  good  combustion 
would  result  in  largely  uncontrolled 
emissions,  and  would  encourage 
mediuiB-siced  units  to  change  their  size 
designation  to  small  by  burning  iess 
waste  per  hour  while  operating  more 
hours  per  day.  These  coramentets  stated 
that  there  are  cost-effective  alternatives 
to  incineration  and  requested  that  small 
•xistiiig  HMIWI  be  subject  to  emission 
limits  OMisistent  with  wet  scrubbers. 

Guidelines  for  small  existing  HMIWI 
based  on  the  use  of  good  combustion 
and  low  efficiency  wet  scrubbing  could 
cause  the  cost  of  waste  disposal  to  more 
than  double  for  facilities  that  install  the 
•quipmant  necessary  to  meet  the 
emission  guidelines.  Even  gtridelines 
based  on  the  MACT  floor  (good 
combustioa  alone)  would  cause  a 
significant  incaease  in  costs  for  such 
facibtias.  The  EPA's  cost  ptoiections 
show  that  the  costs  of  retrofitting  small 
existing  HMIWI  to  meet  the  MACT  floor 
would  be  about  S18  million  annually, 
while  the  cost  of  going  beyond  the  floor 
(guidelines  based  on  low  efficiency  wet 
scrubbers)  for  the  estimated  1.025  small 
HMIWI  that  do  not  meet  the  "remote" 
criteria  (discussed  later)  would  be  an 
additional  $47  million.  However,  as 
noted  by  commenters  and  observed  by 
States  that  have  implemented  stringent 
HMIWI  regulations,  there  are  a  number 
of  cost-e^ctive  alternatives  to  onsite 
incineration  for  most  bcilities  that 
operate  small  HMIWI.  Therefore,  many 
health  care  facilities  operating  small 
HMIWI  could  switch  to  alternative 
means  of  waste  disposal  if  the  emission 
guidelines  are  based  on  the  use  of  good 


combustion  and  low  efficiency  wet 
scrubbing.  In  fact,  EPA's  modeling 
proiects  &at  most  existing  faciUties. 
except  those  meeting  the  "remote" 
criteria,  would  find  it  more  economical 
to  switch  to  ahemative  means  of  waste 
dispoeal  than  to  retrofit  their  small 
incineiBtors  even  to  meet  the  MACT 
floor,  and  virtually  all  such  facilities 
would  switch  rather  than  retrofit  small 
incinerators  with  low  efficiency  wet 
scrubbers.  Under  the  switching 
scenario,  the  costs  for  non-"remote" 
small  facilities  range  from  $6  to  $13 
milhon  for  guidelines  based  on  the 
MACT  floor,  and  from  $6  to  $20  million 
for  guidelines  based  on  low  efficiency 
wet  scrubbers,  in  addition,  by  making 
the  guidelines  for  small  existing  HMIWI 
only  slightly  less  stringent  than  those 
for  medium  existing  HMIWI  (the 
guidelines  for  small  existing  HMIWI  are 
based  on  good  combustion  and  low 
efficiency  wet  scrubbers,  while  those  for 
medium  existing  HMIWI  are  based  on 
good  combustion  and  moderate 
efficiency  wet  scrubbers),  the  selected 
option  removes  any  strong  incentive  for 
medium  existing  facilities  tc  reclassify 
themselves  as  small  in  order  to  escape 
more  stringent  giiidelines.  The  result  is 
that,  under  the  selected  option,  most 
medium  existing  focilities  will  also 
switch  to  alternative  means  of  waste 
disposal.  Unlike  the  small  hcilities, 
most  of  these  medium  HMIWI  -would 
have  found  it  economical  to  continue 
operating  if  they  could  have  reclassified 
tfaem—hres  as  small  and  baeo  raquirKl 
ten— t  emission  limits  basad  on  good 
combustion  alone.  Thus,  most  of  the 
emission  reduction  benefits  from  going 
beyond  the  MACT  floor  for  small 
existing  HMIWI  actually  come  from 
these  medium  HMIWI  that  switch  to 
alternative  waste  disposal  rather  than 
operating  as  small  units  subject  to 
emission  limits  based  on  good 
combustion  alone  (the  MACT  floor).  The 
additional  costs  to  this  group  under  the 
switching  scenario  of  going  beyond  the 
floor  range  from  $4  to  $30  million 
annually. 

While  EPA's  obiective  is  to  adopt 
MACT  emission  guidelines  that  fulfill 
the  requirements  of  section  129  of  the 
CAA,  and  not  to  cause  the  shutdown  of 
most  existing  small  and  medium 
HMIWI.  the  EPA  believes  that  the 
replacement  of  pKMrly  controlled 
incinerators  with  cost  effective 
alternatives  that  significantly  reduce 
toxic  emissions  is  an  appropriate 
outcome.  From  a  national  perspective, 
guidelines  for  small  existing  HMIWI 
based  on  good  combustion  and  low 
efficiency  wet  scrubbing  (and  the 
switching  to  alternative  waste  disposal 


options  that  EPA  believes  will  result) 
will  minimize  emissions  of  PM.  dioxin, 
acid  gases,  and  metals  from  small  and 
medium  existing  HMIWI  at  a  relatively 
low  cost  due  to  the  availability  of 
alternative  means  of  waste  treatment.  As 
a  result,  the  final  emission  guidelines 
for  small  HMIWI  are  based  on  emission 
limits  achievable  through  the  use  of 
good  combustion  and  low  efficiency  wet 
scrubbers.  These  emission  limits  are 
more  stringent  than  the  MACT  floor  for 
small  HMIWI. 

As  some  commenters  have  pointed 
out,  alternative  means  of  medical  waste 
treatment  may  not  be  available  at  a 
reasonable  cost  to  some  fecilities  that 
operate  small  HMIWI  in  rural  or  remote 
locations.  Facilities  that  operate  small 
HMIWI  in  remote  locations  could  be 
faced  with  adverse  impacts  if  required 
to  meet  emission  limits  associated  with 
good  combustion  aiid  low  efficiency  wet 
scrubbing.  Therefore,  the  final  emission 
guidelines  subcategorize  facilities  for 
purposes  of  establishing  MACT 
standards  based  on  the  location  of  the 
facility  and  the  amount  of  waste  burned. 
The  EPA  established  MACT  standards  at 
the  respective  MACT  floors  for  foci  li ties 
that  meet  certain  "rural  criteria;"  which 
are  achievable  through  the  use  of  good 
combustion  alone.  The  EPA  set  MACT 
standards  for  all  other  small  HMIWI 
more  stringent  than  the  MACT  fioors. 

The  basis  for  this  subcategorization 
approach  is  foond  in  section  129(a)(2). 
which  states:  "The  Administrator  may 
distinguish  among  classes,  types  *  *  * 
and  sizes  of  units  within  a  category  in 
establishing  such  standards."  This 
language  gives  EPA  broad  discretion  to 
distinguish  among  units  in  a  category  in 
establishing  subcategories,  including 
establishing  subcategories  based  on  a 
unit's  location.  See  Efavis  County  Solid 
Waste  Management  &■  Enerjy  Recovery 
Special  Services  District  v.  EPA,  101 
F.3d  1395.  1405  nil  (D.C  Qr.  1996), 
amended  108  F.3d  1454  (D.C  Cir.  1997). 
As  discussed  above,  the  EPA  believed  it 
was  appropriate  to  subcategorize  for 
purposes  of  establishing  MACT 
standards,  where  all  MACT  standards 
were  at  least  as  stringent  as  the 
respective  MACT  floors. 

In  the  1996  re-proposal,  the  EPA 
discussed  the  option  of  adopting 
emission  guidelines  with  criteria  for 
small  existing  HMIWI  located  in  rural 
areas  to  meet  requirements — on  a  case 
by  case  basis — based  on  the  use  of  good 
combustion  alone.  The  EPA  solicited 
public  comment  on  this  option  and  on 
what  criteria  could  be  associated  with 
this  option  to  determine  if  a  facility  may 
be  faced  with  cost  impacts  that  warrant 
special  consideration  with  regard  to  the 
emission  guidelines. 
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■  Following  the  1996  re-proposal,  the 
EPA  received  several  comments 
regarding  possible  "rural  criteria"  that 
may  be  used  if  the  final  guidelines  allow 
rural  HMIWI  to  meet  less  stringent 
emission  limits.  Some  commenters 
suggested  that  nu-al  criteria  be  based  on 
distance  from  a  SMSA  or  population 
density.  Other  commenters 
recommended  a  weekly  limit  on  amount 
of  waste  burned  in  the  small  HMIWI 
and  a  requirement  that  no  more  than  10 
percent  of  the  wmk  burned  in  the  small 
HMIWI  is  &(Hn  an  outside  facility.  Other 
commenters  suggested  that  facilities 
operating  small  rural  HMIWI  should  be 
required  to  demonstrate  that  no 
alternatives  to  onsite  incineration  are 
available  at  a  reasonable  cost.  Finally, 
other  commenters  suggested  considering 
ambient  air  quality,  good  engineering 
practice  stack  height,  and  ri^  analysis 
as  part  of  the  rural  criteria. 

The  purpose  of  the  niral  criteria  is  to 
further  define  those  facilities  operating 
small  HMIWI  in  remote  areas  that  may 
have  fewer  cost-effective  options  for 
waste  disposal;  in  which  case,  emission 
guidelines  based  on  wet  scrubbers  could 
cause  financial  hardship.  It  is  difficult 
to  determine  precisely  which  HMIWI 
have  limited  waste  disposal  options, 
and  it  is  difficult  to  establish  a  universal 
set  of  criteria  that  could  quantify 
"hardship."  All  of  the  suggestions 
submitted  by  commenters  with  regard  to 
the  rural  criteria  for  small  HMIWI  were 
considered.  However,  many  of  the 
suggestions  would  be  very  difficult  to 
define  or  implement.  Consequently,  the 
rural  criteria  examined  focused  on  (1) 
distance  from  a  SMSA,  and  (2)  amount 
of  waste  burned  per  week.  The 
combination  of  small  size,  distance  bom 
an  SMSA,  and  small  amount  of  waste 
burned  are  the  most  Ukely  indications 
that  commercial  services  are  not 
available  for  a  reasonable  cost. 
.   Distance  criteria  ranging  fitjm  25  to 
150  miles  from  an  SMSA  in  conjunction 
with  weekly  waste  burning  limits 
ranging  from  500  to  3.300  Ib/wk  were 
examined  to  determine  the  appropriate 
rural  criteria.  The  final  "rural  criteria" 
selected  for  small  existing  HMIWI 
stipulates  that:  (1)  The  facility  must  be 
located  at  least  50  miles  from  the 
nearest  SMSA  boundary  and  (2)  the 
HMIWI  operated  by  the  facility  may  not 
be  used  to  bum  more  than  2,000  Ib/wk. 
The  2,000  pound  per  week  criterion  was 
suggested  by  commenters;  focuses  the 
option  for  less  stringent  requirements  on 
the  smallest  HMIWI;  and  reflectra 
sufficient  quantity  of  waste  to  ensure 
that  commercial  services  are  available. 
The  50  mile  criterion  added  to  the  2.000 
Ib/wk  criterion  provides  the  less 
stringent  requirements  for  less  than  10 


percent  of  small  HMIWI  (over  90 
percent  of  small  HMIWI  would  remain 
subject  to  guidelines  based  on  wet 
scrubbers).  It  is  very  likely  that 
commercial  services  are  available 
within  50  miles  of  an  SMSA,  regardless 
of  the  amount  of  waste  to  be  picked  up. 

Small  units  with  good  combustion 
alone  are  not  left  "uncontrolled."  Good 
combustion  reduces  emissions  of  PM, 
CO,  and  dioxin/furan,  and  these  units 
remain  subject  to  operator  training 
requirements.  Small  HMIWI  operating 
with  good  combustion  alone  are  also 
required  to  reduce  Hg  emissions 
through  pollution  prevention.  The 
guidelines  also  include  requirements  for 
routine  inspection  and  maintenance  to 
ensure  good  combustion.  Based  on 
EPA's  assessment  of  costs  and  other 
impacts,  these  less  stringent 
requirements  will,  themselves,  raise  the 
cost  of  incineration  such  that 
alternatives,  if  available,  are  hkely  to  be 
less  expensive.  In  other  words,  where 
alternatives  are  available,  guidelines 
based  on  good  combustion  alone  are 
likely  to  result  in  switching.  Under  the 
MACT  guidelines,  less  than  one  percent 
of  the  waste  burned  in  existing  HMIWI 
will  be  biuTied  in  small  rural  HMIWI 
with  good  combustion  controls  alone. 
The  final  guidelines  result  in  substantial 
reductions  in  emissions  from  the 
HMIWI  source  category  as  a  whole.  The 
promulgated  emission  guidehnes  for 
small  HMIWI  are  consistent  writh 
section  129  because  they  reflect  the 
maximum  degree  of  reduction  in 
emissions  that  can  be  achieved  by  small 
existing  HMIWI  while  avoiding 
detrimental  cost  impacts  to  facilities 
operating  small  "remote"  HMIWI. 

C.  Selection  of  MACT 

The  EPA  considered  six  regulatory 
options  for  adoption  as  the  final 
guidelines  for  existing  HMIWI.  These 
regulatory  options  are  discussed  in 
Appendix  B  of  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b).  As  required  by  section 
129(a)(2)  of  the  CAA,  the  Administrator 
reviewed  the  emissions  reductions 
achievable  with  each  regulatory  option 
and  the  cost,  nonair  quality 
environmental,  and  energy  impacts  of 
the  regulatory  options.  Based  on  this 
review,  the  Administrator  determined 
that  the  most  cost  effective  and 
achievable  emission  guidelines  for 
promulgation  are  based  on  emission 
levels  achievable  with  good  combustion 
and  a  low  efficiency  wet  scrubber  for 
most  small  existing  HMIWI;  good 


combustion  and  a  moderate  efficiency 
wet  scrubber  for  medium  existing 
HMIWI;  and  good  combustion  and  a 
high  efficiency  wet  scrubber  for  large 
existing  HMIWI.  The  promulgated 
emission  guidelines  allow  small  HMIWI 
that  meet  certain  "rural  criteria"  to  meet 
emission  limits  achievable  with  good 
combustion  alone. 

The  EPA  concluded  that  MACT  for 
most  small  units  should  reflect  emission 
limits  achievable  with  good  combustion 
and  a  low  efficiency  wet  scrubber 
because  the  reductions  in  emissions  are 
substantial,  while  the  cost  and 
economic  impacts  for  most  small 
HMIWI  appear  minimal.  Compared  to 
emission  limits  achievable  with  good 
combustion  and  low  efficiency  wet 
scrubbers,  emission  limits  based  on  the 
use  of  good  combustion  and  moderate  or 
high  efficiency  wet  scrubbers  would 
increase  the  capital  control  costs  for 
facilities  operating  small  HMIWI  by  15 
to  42  percent  and  would  only  slightly 
decrease  the  emissions  of  PM  from 
small  HMIWI.  As  a  result,  good 
combustion  and  moderate  or  high 
efficiency  wet  scrubbers  were  not 
further  considered  in  the  selection  of 
MACT  for  small  HMIWI. 

The  MACT  floor  for  medium  existing 
HMIWI  appears  to  require  the  use  of 
good  combustion  and  a  moderate 
efficiency  wet  scrubber.  One  regulatory 
option  more  stringent  than  this  MACT 
floor  would  reflect  the  use  of  good 
combustion  and  a  high  efficiency  wet 
scrubber.  On  a  nationwide  basis,  while 
this  more  stringent  option  would  result 
in  a  relatively  small  cost  increase,  it 
would  also  result  in  only  a  small 
decrease  in  PM  emissions.  For  a  typical 
fiacihty  operating  a  medium  HMIWI  that 
installed  or  upgraded  an  existing  wet 
scrubber  to  a  nigh  efficiency  wet 
scrubber,  air  pollution  control  costs 
would  increase  by  about  15  to  25 
percent.  As  a  result,  EPA  concluded  that 
tlra  MACT  emission  limitations  for 
medium  existing  HMIWI  based  on  the  ' 
use  of  good  combustion  and  a  moderate 
efficiency  wet  scrubber  (i.e..  the  MACT 
floor)  are  the  most  cost  effective  and 
achievable.  These  emission  limitations 
could  also  be  achieved  using  a  dry 
scrubber  with  activated  carbon. 

The  MACT  floor  for  large  existing 
HMIWI  appears  to  require  the  use  of 
good  combustion  and  a  high  efficiency 
wet  scrubber.  Regulatory  options  more 
stringent  than  this  MACT  floor  were  not 
considered  for  large  HMIWI  for  the 
reasons  discussed  below.  As  a  result, 
EPA  concluded  that  MACT  emission 
limitations  for  large  existing  HMIWI 
based  on  the  use  of  good  combustion 
and  a  high  efficiency  wet  scrubber  (i.e., 
the  MACT  floor)  are  the  most  cost 
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effective  and  achievable.  These 
emission  limitations  could  also  be 
achieved  using  a  dry  scrubber  with 
activated  carbon. 

The  MACT  emission  limitations  for 
medium  and  large  existing  HMIWI  were 
structured  so  that  either  a  dry  scrubber 
or  a  wet  scrubber  could  be  used  to 
achieve  the  emission  limits.  The 
emission  limitations  were  not  based  on 
the  use  of  dry  scrubbers  exclusively  or 
wet  scrubbers  exclusively  because  a  dry 
scrubber  typically  costs  much  more  than 
a  wet  scrubber,  and  a  dry  scrubber  with 
activated  cartxsn  would  result  in  only  a 
very  small  additional  reduction  in 
dioxin,  Pb.  and  Cd  emissions. 
Furthermore,  for  existing  HMIWI 
already  equipped  with  wet  scrubbers, 
replacing  a  wet  scrubber  with  a  dry 
scrubber  would  be  extremely  expensive. 
-Similarly,  for  existing  HMIWI  already 
equipped  with  dry  scrubbers,  replacing 
{he  dry  scrubber  with  a  wet  scrubber 
would  be  extremely  expensive. 
Guidelines  based  on  the  use  of 
combined  dry/wet  scrubbing  systems 
were  not  considered  for  medium  and 
large  existing  HMIWI  because  such 
control  systems  are  very  expensive  and 
result  in  only  small  additional 
reductions  in  emissions. 

D.  Impacts  of  the  Guidelines 

There  are  a  number  of  alternatives  to 
onsite  incineration  of  hospital  waste 
and  medical/infectious  waste,  including 
recycling  or  direct  landfilling  of  non- 
infectious waste,  and  off-site 


conunercial  waste  disposal  or  any  of 
several  waste  disinfection  technologies 
(e.g..  steam  autoclaving,  microwave 
irradiation,  macrowave  irradiation, 
chemical  treatment,  thermal  treatment, 
and  biological  treatment)  for  infectious 
waste.  Many  facilities  that  currently 
operate  onsite  HMIWI  may  find  it  more 
cost  effective  to  dispose  of  their  waste 
using  one  of  these  alternatives.  As 
discussed  in  the  June  1996  re- proposal, 
while  further  study  is  warranted,  there 
appears  to  be  no  significant  or 
substantial  adverse  economic, 
environmental,  or  health  and  safety 
issues  associated  with  the  increased  use 
of  the  alternative  waste  treatment 
technologies. 

In  some  cases,  facilities  that  "switch" 
to  alternative  methods  of  waste  disposal 
may  further  decrease  their  waste 
disposal  costs  by  segregating  their  waste 
into  infectious  and  noninfectious 
portions,  and  recycling  or  landfilling 
(rather  than  treating)  their  noninfectious 
waste.  To  account  for  focilities 
switching  taaltemative  methods  of 
waste  disposal,  the  impacts  of  the 
guidelines  were  develop>ed  based  on 
three  compliance  scenarios:  no 
switching  (scenario  A),  switching^th 
waste  segregation  (scenario  B),  and 
switching  without  waste  segregation 
(scenario  C). 

The  EPA  estimates  that  there  are 
approximately  1,139  existing  small 
HMIWI,  692  existing  medium  HMIWI. 
463  existing  large  HMIWI.  and  79 
existing  conunercial  HMIWI  in 


operation  today.  Scenario  A  preserves 
this  assumption  and  estimates  the  costs 
of  the  additional  control  measures  that 
would  be  required  for  these  2,373 
existing  facilities  to  meet  the  guidelines 
at  $172  million  annually.  The  EPA 
believes  that  Scenario  A  is  unrealistic 
and  grossly  overstates  the  national  costs 
associated  with  the  guidelines.  Under 
Scenarios  B  and  C,  93  to  100  percent  of 
existing  small  "non-remote"  HMIWI,  60 
to  95  percent  of  existi^medium 
HMIWI,  and  as  manyT^SS  percent  of 
existing  large  HMIWI  are  expected  to 
cease  operation.  All  79  commercial 
units  and  114  small  units  meeting  the 
"remote"  criteria  are  assumed  to  remain 
in  operation.  Facilities  that  cease 
operation  are  assumed  to  find  alternate 
methods  of  waste  disposal.  The  EPA 
believes  that  the  total  costs  of  the  final 
guidelines  for  existing  sources  will  fall 
somewhere  between  the  $59  million/yr 
estimate  for  Scenario  B  and  the  $120 
million/yr  estimate  for  Scenario  C. 

Table  12  presents  baseline  emissions 
(i.e.,  emissions  in  the  absence  of  the 
MACT  emission  guidelines)  and  the 
range  of  emissions  that  are  expected  to 
occur  under  the  final  MACT  guidelines. 
A  range  of  emissions  is  presented  in 
Table  12  to  account  for  the  emissions 
that  could  occur  under  switching 
scenarios  B  and  C  as  a  result  of  the 
guidelines.  Table  12  also  presents  the 
percent  reduction  in  emissions  achieved 
under  the  final  MACT  guidelines  for 
existing  HMIWI. 


Table  12.— Baseline  Emissions,  Emissions  After  Implementation  of  the  Final  Emission  Guideunes,  and 

Emissions  Reduction 

(Metric  Units] 


PoUutant,  units 


Baseline 


Emissions  under  ttie  final  emission  guidelines 


Emissions 

reduction, 

percent 


PM,  Mg/yr 

CO,  Mg/yr  : 

CDD/CDF,  g/yr 

TEQ  CDD/CDF,  g/yr 
HO,  Mg/yr 
SOj.  Mg/yr  . 
NOx.  Mg/yr 
Pb,  Mg/yr  ... 
Cd,  Mg/yr  ... 
Hg,  Mg/yr  ... 


940 

460 

7,200 

150 

5,700 

250 

1,200 

11 

^2 
15 


72  to  120  ..... 

82  to  120 

210  to  310  ... 

5  to  7  .._ 

130  to  140  ... 
170  to  250  ... 
810  to  1,200 
1.4  to  2.2  ...„ 
0.19  to  0.30  . 
0.8  to  1.1  


88  to  92. 
75  to  82. 
96  to  97. 
95  to  97. 
98. 

0to30. 
0to30. 
80  to  87. 
75  to  84. 
93  to  95. 


To  convert  Mg/yr  to  ton/yr,  multiply  by  1.1.  To  convert  ^  to  b/yr.  divide  by  453.6. 


As  discussed  further  in  Appendix  B  of 
"Hospital/Medical/Infectious  Waste 
Incinerators:  Background  Information 
for  Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA— 453/ 
R-97-006b),  the  EPA  is  not  able  to 
calculate  a  monetized  value  for  most  of 


these  emission  reductions.  However, 
using  "Benefit-Cost  Analysis  of  Selected 
NSPS  for  Particulate  Matter"  as  a  basis, 
EPA  has  calculated  a  monetized  value 
for  reductions  in  PM  emissions  using  an 
estimate  of  $6,075  (1993  dollars)  per  ton 
of  PM.  This  yields  annualized  benefits 
of  PM  reductions  for  the  guidelines 


ranging  fitim  $5.5  million  to  $5.8 
million  (1993  dollars). 

As  a  result  of  the  MACT  guidelines 
for  existisg  HMIWI,  industries  that 
generate  hospital  waste  and/or  medical/ 
infectious  waste  (i.e.,  hospitals,  nursing 
homes,  etc.)  are  expected  to  experience 
average  price  increases  in  the  ii^nge  of 
0.00  to  0.14  percent,  depending  on  the 
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industry.  These  industries  are  expected 
to  experience  output  and  employment 
impacts  in  the  range  of  0.00  to  0.18 
percent.  In  addition,  the  revenue 
impacts  for  these  industries  are 
expected  to  range  from  an  increase  of 
0.05  percent  to  a  decrease  of  0.04 
percent  as  a  result  of  the  guidelines.  For 
hospitalsr0.03  percent  is  the  estimated 
price  increase  necessary  to  recover 
aimual  control  costs.  The  expected 
average  price  increase  for  each  hospital 
patient-day  is  expected  to  be  less  than 
30  cents.  The  average  price  impact  for 
the  commercial  HNOWI  industry  is 
approximately  a  2.6  percent  increase  in 
price. 

Facilities  with  onsite  HMIWI  that  are 
currently  uncontrolled  may  experience 
impacts  ranging  from  0.03  to  1.83 
percent,  depending  on  the  industry.  For 
many  of  these  facilities,  the  economic 
impacts  of  switching  to  an  alternative 
method  of  waste  disposal  are  much 
lower  than  the  economic  impacts  of 
choosing  to  install  emission  control 
equipment.  The  decision  to  switch  to  an 
alternative  method  of  waste  disposal 
should  preclude  any  facilities  from 
experiencing  a  significant  economic 
impact.  The  impacts  that  would  be 
incurred  by  medical/infectious  waste 
generators  that  currently  use  an  offsite 
waste  incineration  service  range  from 
0.00  to  0.02  {>ercent  and  are  considered 
negligible  impacts. 

The  option  of  switching  to  an 
alternative  method  of  waste  disposal 
will  be  an  attractive  option  for  many 
faciUties  that  currently  opraBte  onsite 
HMIWI  and  should  preclude  most 
facilities  from  experiencing  a  significant 
economic  impact.  However,  two  types 
of  HMIWI  operators  may  not  be  able  to 
switch  to  an  alternative:  commercial 
HMIWI  operators,  because  their  line  of 
business  is  commercial  incineration; 
and  small,  rural,  remote  HMIWI,  which 
may  not  have  access  to  alternative  waste 
disposal  methods.  For  commercial 
HMIWI  operators,  only  three  of  the  59 
facilities  operating  the  79  commercial 
HMIWI  in  the  HMIWI  inventory  were 
found  to  be  significantly  impacted  by 
the  regulation.  As  discussed  in 
"Hospital/Medical/Infectious  Waste 
Incinerators:  Background  Information 
for  Promulgated  Standards  and 
Guidelines — Analysis  of  Economic 
Impacts  for  Existing  Sources"  (EPA- 
453/R-97-007b),  commercial  HMIWI 
are  considered  to  be  significantly 
impacted  if  the  price  impact  (i.e.,  the 
price  increase  that  would  be  necessary 
to  recover  compliance  costs)  on  an 
individual  facility  exceeds  the  market 
price  increase  (2.62  percent)  by  more 
than  2  percentage  points  (i.e.,  above  4.6 
percent).  Price  increases  at  these  three 


facilities  are  calculated  as  9.58  percent, 
11.13  percent,  and  18.36  percent.  These 
facilities  may  not  have  to  raise  their 
prices  this  much  to  remain  profitable, 
since  they  are  completely  uncontrolled 
in  the  baseline  and  therefore  may 
currently  enjoy  a  cost  advantage  over 
their  competitors  (most  of  which  are  at 
least  partially  controlled  in  the 
baseline).  Also,  demand  may  increase  as 
a  result  of  switching  away  from  onsite 
incineration.  In  this  latter  case, 
increased  revenues  (which  could  ofliset 
control  costs)  may  result  in  one  of  two 
ways:  either  by  allowing  a  larger 
increase  in  price,  or  by  providing  an 
increase  in  the  amount  of  waste  coming 
to  the  facility  (i.e.,  increased  capacity 
utilization).  Impacts  are  not  significant 
for  small,  rural,  remote  HMIWI 
operators  because  the  final  guidelines 
allow  good  combustion  alone  where 
alternatives  to  onsite  incineration  might 
be  imavailable. 

The  economic  impact  analysis 
examines  possible  economic  impacts 
that  may  occur  in  industries  that  will  be 
directly  affected  by  this  regulation. 
Therefore,  the  analysis  includes  an 
examination  of  industries  that  generate 
hospital  waste  or  medical/infectious 
waste  or  dispose  of  such  waste. 
Secondary  impacts  such  as  subsequent 
impacts  on  air  pollution  device  vendors 
and  HMfWI  vendors  are  not  estimated 
due  to  data  limitations.  Air  pollution 
control  device  vendors  are  expected  to 
experience  an  increase  in  demand  for 
their  products  due  to  the  regulation. 
This  regulation  is  also  expected  to 
increase  demand  for  commercial  HMIWI 
services.  However,  due  to  economies  of 
scale,  this  regulation  is  expected  to  shift 
demand  frt)m  smaller  incinerators  to 
larger  incinerators.  Therefore,  small 
HMIWI  vendors  potentially  may  be 
adversely  affected  by  the  regulation. 
Lack  of  data  on  the  above  effects  prevent 
quantification  of  the  economic  impacts 
on  these  secondary  sectors. 

The  total  national  usage  of  natural  gas 
for  HMIWI  combustion  controls  is 
expected  to  increase  by  less  than  16.6 
million  cubic  meters  per  year  (MMm'Z 
yr)  (586  million  cubic  feet  per  year  [10* 
ftVyrJ).  The  total  national  usage  of 
electrical  energy  for  the  operation  of 
add-on  control  devices  as  a  result  of  the 
final  MACT  guidelines  is  expected  to 
increase  by  less  than  259,000  megawatt 
hours  per  year  (MW-hr/)T)  (883  billion 
British  thermal  units  per  year  {10'  BtxxJ 
yr]).  As  discussed  in  the  1996  re- 
proposal,  compared  to  the  amount  of 
energy  used  by  health  care  facilities 
such  as  hospitals  (approximately  2,460 
MMm^/yr  of  natural  gas  and  23.2 
million  MW-hr/yt  of  electricity)  the 
increase  in  energy  usage  that  results 


from  implementation  of  the  HMIWI 
emission  guidelines  is  insignificant. 

Less  than  211,000  Mg/yr  (233,000 
tons/yr)  of  additional  solid  waste  is 
expected  to  result  from  the  adoption  of 
the  final  MACT  guidelines.  As 
discussed  in  the  1996  re-proposal, 
compared  to  municipal  waste,  which  is 
disposed  in  landfills  at  an  annual  rate  of 
over  91  miUion  Mg/yr  (100  million  tons/ 
yr),  the  increase  in  solid  waste  from  the 
implementation  of  the  final  HMIWI 
guideUnes  is  insignificant. 

Less  than  198  million  gallons  of 
additional  wastewater  would  be 
generated  by  HMIWI  as  a  result  of  the 
final  emission  guidelines.  This  amount 
is  the  equivalent  of  wastewater 
produced  aiuiually  by  four  large 
hospitals.  Therefore,  when  considering 
the  wastewater  produced  annually  at 
health  care  facilities  nationwide,  the 
increase  in  wastewater  resulting  from 
the  implementation  of  the  MACT 
emission  guidelines  for  existing  HMIWI 
is  insignificant 

VI.  Administrative  Requirements 

This  section  addresses  the  following 
administrative  requirements:  Docket, 
Paperwork  Reduction  Act.  Executive 
Orders  12866  and  12875,  Unfunded 
Mandates  Refcmn  Act,  Regulatory 
Flexibility  Act,  Small  Business 
Regulatory  Enforcement  Fairness  Ad, 
and  Clean  Air  Act  Procedural 
Requirements. 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  in  the  development  of  this  " 
rulemaking.  The  principal  purposes  of 
the  dock^  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and  (2)  to 
swve  as  the  record  in  case  of  judicial 
review,  except  for  interagency  review 
material.  The  docket  number  for  this 
rulemaking  is  A-91-61.  Information  on 
how  to  obtain  documents  frt>m  the 
docket  was  provided  in  the  AOORESSES 
section  at  the  beginning  of  this 
preamble. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  0MB  under 
the  Paperwork  Reduction  Act.  An 
Information  Collection  Request  (ICR) 
docvunent  has  been  prepared  by  EPA 
(ICR  No.  1730.02)  and  a  copy  may  be 
obtained  from  Sandy  Fanner,  OPPE 
Regulatory  Information  Division;  U.  S. 
Environmental  Protection  Agency 
(2136):  401  M  St.,  S.W.;  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 
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This  ICR  document  is  also  available 
electronically  via  the  Internet.  See  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  for  information  on 
accessing  this  document  via  the 
Internet. 

The  information  required  to  be 
collected  by  this  rule  is  necessary  to 
identify  the  regulated  entities  who  are 
subject  to  the  rule  and  to  ensure  their 
compliance  with  the  rule.  The 
recordkeeping  and  reporting 
requirements  are  mandatory  and  are 
being  established  under  authority  of 
sections  114  and  129(c)  of  the  CAA.  All 
information  submitted  as  part  of  a  report 
to  the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1. 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  Part  2; 
41  FR  36902.  September  1.  1976. 
amended  by  43  FR  39999.  September 
28. 1978;  43  FR  42251,  September  28. 
1978;  44  FR  17674,  March  23, 1979). 

The  Agency  predicts  that  somewhere 
between  2  and  14  new  HMIWI  will  be 
constructed  each  year  after 
implementation  of  the  NSFS.  The  total 
annual  reporting  and  recordkeeping 
burden  summarized  in  the  ICR 
document  for  this  collection  averaged 
over  the  first  3  years  of  the  NSFS 
application  to  new  HMIWI  is  estimated 
to  be  about  14,106  person  hours  per  year 
if  14  new  HMTWI  are  constructed  each 
year.  This  burden  estimate  includes  the 
time  needeS  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information.  Efforts  were  made  to 
reduce  the  burden  on  facilities  installing 
new  HMIWI  by  allo%ving  them  to:  (1) 
Monitor  operating  parameters  rather 
than  continuously  monitor  emissions 
using  CEMS;  (2)  test  emissions  once 
every  3  years  instead  of  annually  if  they 
demonstrate  that  they  consistently  meet 
the  emissions  requirements:  (3)  retest 
emissions  of  PM,  CO,  and  HCl  rather 
than  emissions  of  all  pollutants;  and  (4) 
submit  reports  semiannually  (or 
annually  if  no  exceedances  occur)  rather 
than  quarterly  as  was  originally 
proposed. 

Comments  on  the  ICR  document  are 
requested,  including  the  Agency's  need 
for  the  information  presented  in  this  ICR 
document,  the  accuracy  of  the  provided 
burden  estimates,  and  any  suggested 
methods  for  minimizing  respondent 
burden.  Send  comments  on  the  ICR  to 
the  Director,  OPE  Regulatory 
Information  Division;  U.  S. 
Environmental  Protection  Agency 
(2136);  401  M  St.  S.W.;  Washington.  DC 
20460:  and  to  the  Office  of  Information 


and  Regulatory  Afi^airs,  Office  of 
Management  and  Budget,  725  17th  St. 
N.W.;  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  the  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
today's  request  for  comment,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  October  15, 
1997.  The  EPA  will  publish  a  response 
to  OMB  and  public  comments  on  the 
information  collection  requirements 
contained  in  this  document  in  a 
subsequent  Federal  Register  document. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant,"  and  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  governments  or 
commimities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  ^he  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  EPA  considers  these 
promulgated  standards  and  guidelines 
to  be  "significant."  As  such,  this  action 
was  submitted  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  are 
documented  in  the  public  docket  for 
this  rulemaking. 

Also,  in  accordance  with  the 
provisions  of  the  Executive  Order 
regarding  "significant  regulatory 
actions,"  EPA  has  prepared  assessments 
of  the  costs  and  benefits  of  the  rule  and 
of  "potentially  effective  and  reasonably 
feasible  alternatives."  These 
assessments  are  contained  in  four 
documents:  "Hospital/Medical/ 
Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Analysis  of  Economic 
Impacts  for  Existing  Sources"  (EPA- 
453/R-97-007b),  "Hospital/Medical/ 


Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Analysis  of  Economic 
Impacts  for  New  Sources"  (EPA-453/R- 
97-008b).  "Hospital/Medical/Infectious 
Waste  Incinerators:  Background 
Information  for  Promulgated  Standards 
and  Guidelines — Regulatory  Impact 
Analysis  for  New  and  Existing  Sources" 
(EPA-453/R-07-009b),  and  Appendices 
A  and  B  of  "Hospital/Medical/Infectious 
Waste  Incinerators:  Background 
Information  for  Promulgated  Standards 
and  Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-970-006b).  The  selected  options  for 
both  the  New  Source  Performance 
Standards  and  the  Emissions  Guidelines 
are  identified  as  regulatory  option  2  in 
these  documents.  Several  other  options, 
both  more  and  less  stringent  than  the 
selections  options,  are  also  analyzed.  A 
summary  of  these  analyses  is  included 
below  in  Section  VI.D.2  of  this 
preamble. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  statement  to  accompany 
any  rule  where  the  estimated  costs  to 
State,  local,  or  Tribal  governments,  or  to 
the  private  sector,  will  be  $100  million 
or  more  in  any  1  year.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
impacted  by  the  rule.  Under  section 
205(a),  the  EPA  must  select  the  "least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule"  and  is 
consistent  with  statutory  requirements. 
The  EPA  has  complied  with  section  205 
of  the  Unfund-'d  Mandates  Act,  by 
promulgating  a  rule  that  is  the  most 
cost-effective  alternative  for  regulation 
of  these  sources  that  meets  the  statutory 
requirements  under  the  Clean  Air  Act. 

The  unfunded  mandates  statement 
under  section  202  must  include:  (1)  A 
citation  of  the  statutory  authority  under 
which  the  rule  is  proposed,  (2)  an 
assessment  of  the  costs  and  benefits  of 
the  rule  including  the  effect  of  the 
mandate  on  health,  safety  and  the 
environment,  and  the  Federal  resources 
available  to  defray  the  costs,  (3)  where 
feasible,  estimates  of  future  compliance 
costs  and  disproportionate  impacts 
upon  particular  geographic  or  social 
segments  of  the  nation  or  iodnstry,  (4) 
where  relevant,  an  estimate  of  the  effect 
on  the  national  economy,  and  (5)  a 
description  of  the  EPA's  consultation 
with  State,  local,  and  Tribal  officials. 


Since  this  rule  is  estimated  to  impose 
costs  to  the  private  sector  and 
government  entities  in  excess  of  $100 
million  per  year,  it  is  considered  a 
significant  regulatory  action.  Therefore, 
EPA  has  prepared  the  following 
statement  with  respect  to  Sections  202 
through  205  of  the  Unfunded  Mandates 
Act. 

1.  Statutory  Authority 

This  rule  establishes  emission 
guidelines  for  existing  HMIWI  and 
standards  of  performance  for  new 
HMIWI  pursuant  to  sections  111  and 
129  of  the  CAA.  Section  129(a)(2) 
requires  the  Administrator  to 
promulgate  standards  for  new  solid 
waste  incinerator  units  and  emission 
guidelines  for  existing  units  that  "reflect 
the  maximum  degree  of  reduction  in 
emissions  of  air  pollutants  listed  under 
section  (a)(4)  that  the  Administrator, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements,  determines  is  achievable 
for  new  or  existing  units  in  each 
category.  The  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  units  v«rithin  a  category  in 
establishing  such  standards  .  .  ."  This 
is  commonly  referred  to  as  maximum 
achievable  control  technology,  or 
MACT.  Section  129(a)(2)  further  defines 
a  minimum  level  of  stringency  that  can 
be  considered  for  MACT  standards — 
commonly  referred  to  as  the  MACT 
floor — which  for  new  units,  is  the  level 
of  control  achieved  by  the  best 
controlled  similar  unit,  and  for  existing 
units,  is  the  level  of  control  achieved  by 
the  average  of  the  best  performing  12 
percent  of  units  in  the  category. 
Control  technologies  ana  their 
performance  are  discussed  in  the  June 
1996  re-proposal  (61  FR  31736.  June  20. 
1996).  For  the  promulgated  standards 
and  guidelines,  EPA  divided  the  HMIWI 
population  into  three  size  categories 
which  reflect  technical  differences  in 
HMIWI  design:  small  (<200  Ib/hr). 
medium  (>200  to  <500  Ib/hr),  and  large 
(>500  Ib/hr).  The  EPA  considered 
emission  reduction,  costs,  and  energy 
impacts,  as  required  by  the  statutory 
language  of  section  111  of  the  CAA,  in 
selecting  the  promulgated  MACT 
standards  and  guidelines.  The 
promulgated  standards  and  guidelines 
achieve  a  significant  reduction  in 
HMIWI  emissions  as  outlined  in 
sections  IV .D  and  V.D  and  in  section  2 
"Social  Costs  and  Benefits"  (below). 
The  cost  impacts  of  the  standards  and 
guidelines  are  presented  in  section  2 
"Social  Costs  and  Benefits"  (below). 
Consultations  with  the  public  entities 


and  affected  industries  as  required  by 
the  Unfunded  Mandates  Act  are 
described  in  section  4,  "Consultation 
with  Government  Officials"  (below). 
The  energy  impacts  are  discussed  in   - 
sections  IV.D  and  V.D  of  this  notice. 
Regarding  EPA's  compliance  with 
section  205(a},  the  EPA  considered  a 
reasonable  number  of  alternatives  which 
are  discussed  in  section  2.b,  "Regulatory 
Alternatives  Considered"  (below). 

2.  Social  Costs  and  Benefits 

This  assessment  of  the  costs  and 
benefits  to  State,  local,  and  Tribal 
governments  of  the  NSPS  and 
guidelines  is  based  on  the  regulatory 
impact  analysis  (EPA-453/R-97-009b). 
Measuring  the  social  costs  of  the  rule 
requires  identification  of  the  affected 
entities  by  ownership  (public  or 
private),  consideration  of  regulatory 
alternatives,  calculation  of  the 
regulatory  compliance  costs  for  each 
affected  entity,  and  assessment  of  the 
market  implications  of  the  additional 
pollution  control  costs.  Calculating  the 
social  benefits  of  the  NSPS  and 
guidelines  requires  estimating  the 
anticipated  reductions  in  emissions  at 
HMIWI  due  to  regulation,  identification 
of  the  harmful  effects  of  exposure  to 
HMIWI  emissions,  and  valuing  the 
expected  reductions  in  these  damages  to 
society. 

a.  Affected  Entities.  Approximately 
2,400  HMIWI  are  estimated  to  be  in 
operation  in  this  country,  and  this 
inventory  estimate  was  used  to  estimate 
the  cost  of  the  EG  to  affiacted  entities. 
While  the  inventory  distinguishes  the 
size  of  HMIWI  and  indicates  whether 
the  HMIWI  are  located  at  commercial 
waste  disposal  faciUties,  other 
information  is  not  precisely  known  such 
as  the  types  of  entities  (hospitals, 
laboratories,  nursing  homes,  and  other) 
and  ownership  characteristics  (public 
versus  private)  of  entities  operating 
onsite  HMIWI.  However,  the  majority  of 
directly  affected  entities  are  not  likely  to 
be  owned  or  operated  by  State,  local,  or 
Tribal  governments.  This  statement  is 
based  upon  the  ownership 
characteristics  of  these  industries  rather 
than  the  ownership  characteristics  of 
the  portion  of  these  industries  operating 
HMIWI.  Approximately  26.5  percent  of 
the  6,500  hospitals  operating  in  this 
country  are  designated  to  have 
affiliations  with  State  and  local 
governments.  The  remaining  73.5 
percent  have  private  ovvmership;.are 
designated  nongovernment,  not-for- 
profit;  or  have  Federal  government 
affiliations.  Nearly  20,900  nursing 
homes  and  4,200  commercial  research 
labs  operate  in  the  United  States.  Of 
these  nursing  homes  and  research  labs, 


approximately  28.4  and  8.2  percent, 
respectively  are  tax  exempt  and  may 
have  government  affiliations  or  be 
nonprofit  organizations.  Finally.  59 
commercial  HMIWI  operate  in  this 
country,  and  these  facilities  are 
predominately  privately  owned.  Since 
the  number  of  HMIWI  operating  is  only 
a  fraction  of  the  total  niunber  of 
hospitals,  laboratories,  nursing  homes, 
and  other  entities  in  existence  in  this 
country,  only  a  fraction  of  these  entities 
will  be  directly  impacted  by  the  HMIWI 
regulations.  Other  firms  generating 
hospital,  medical,  and  infectious  waste 
and  sending  the  waste  offsite  for 
disposal  will  be  indirectly  affected  by 
the  regulation  to  the  extent  waste 
disposal  fees  increase.  The  above 
affected  entity  information  is  equally 
relevant  to  the  NSPS  since  no  additional 
information  is  known  about  the  types  of 
entities  or  ownership  characteristics 
expected  for  new  HMIWI. 

b.  Regulatory  Alternatives  Considered. 
Under  section  205  of  the  Unfunded 
Mandates  Act,  the  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  options  before  promulgating 
a  rule  for  which  a  budgetary  impact 
statement  must  be  prepared.  The 
Agency  must  select  fi-om  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  the  law. 

The  two  broad  categories  of  regulatory 
standards  available  include  design 
standards  and  emission  standards. 
Design  standards  specify  the  typ>e  of 
control  equipment  polluters  must 
install,  whereas  emission  standards 
specify  the  maximum  quantity  of  a 
given  pollutant  that  any  one  polluter 
may  release. 

Design  standards  offer  the  least 
flexible  approach  considered  in  this 
analysis.  Owners  of  HMIWI  would  have 
to  install  the  specified  control 
equipment  regardless  of  the  additional 
emission  reductions  achieved  or  the 
relative  cost  of  alternative  means  of 
emission  reductions. 

Emission  standards  allow  greatra* 
flexibility  in  the  methods  used  to  reduce 
emissions.  Owners  of  HMIWI  are  free  to 
meet  the  emission  limit  in  the  manner 
that  is  least  costly  to  them. 
Consequently,  for  a  given  level  of 
emission  reductions,  emission  standards 
are  generally  less  costly  than  design 
standards.  Furthermore,  emission 
standards  give  owners  of  HMIWI  an 
incentive  to  develop  more  effective 
means  of  controlling  emissions.  In 
addition,  the  CAA  requires  the 
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Administrator  to  promulgate  emission 
standards  unless  such  standards  are  not 
feasible.  Since  emission  standards  for 
HMIWI  are  feasible,  the  EPA  is  barred 
from  promulgating  design  standards  for 
HMIWI. 

Even  though  emission  standards 
generally  result  in  a  more  efHcient 
allocation  of  costs  than  design 
standards,  uniform  emission  standards 
can  be  more  costly  than  necessary. 
Uniform  emission  standards  require  the 
same  level  of  emission  control  of  every 
discharger.  Because  marginal  control 
costs  differ  for  plants  of  different  sizes, 
different  technologies,  different  levels  of 
product  recovery  (i.e.,  in  the  chemical 
industry),  and  different  levels  of 
baseline  control,  an  effective  solution 
can  be  reached  if  standards  are  carefully 
tailored  to  the  special  characteristics  of 
each  discharger.  This  type  of  standard  is 
referred  to  as  a  differentiated  standard. 

In  formulating  the  regulatory  options 
for  HMIWI.  EPA  divided  the  HMIWI 
population  into  three  size  categories: 
small  (<200  Ib/hr),  medium  (>200  to 
<500  Ib/hr),  and  large  (>500  Ib/hr).  A 
number  of  regulatory  options  were 
considered  for  each  size  classification. 
The  regulatory  options  for  the  three 
selected  size  classifications  did  not 
specify  a  particular  control  technology; 
rather,  they  specified  emission  limits 
that  facilities  would  be  required  to  meet. 

A  detailed  discussion  of  the 
regulatory  options  considered  for  the 
final  standards  and  guidelines  is 
presented  in  Appendices  A  and  B  of 
"Hospital/Medical/Infectious  Waste 
Incinerators:  Background  Information 
for  Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-453/ 
R-97-006b).  For  the  most  part,  the  final 
standards  and  guidelines  reflect  the 
MACT  floor,  the  least  stringent 
regulatory  option  EPA  may  adopt  for  the 
final  rule.  In  two  cases  (medium  new 
imits  and  small  existing  units),  MACT 
was  selected  at  a  level  more  stringent 
than  the  MACT  floor.  A  description  of 
EPA's  decision  regarding  medium  new 
units  is  presented  in  section  IV.C  of  this 
notice,  and  a  description  of  EPA's 
decision  regarding  small  existing  units 
is  presented  in  sections  V.B  and  V.C  of 
this  notice.  The  EPA  believes  that  the 
final  standards  and  guidelines  reflect 
the  least  costly,  most  cost-effective,  and 
least  burdensome  regulatory  option  that 
achieves  the  objectives  of  the  rule. 

c.  Social  Cost  and  Benefits.  The 
regulatory  impact  analysis,  including 
the  Agency's  assessment  of  costs  and 
environmental  benefits,  is  detailed  in 
the  "Medical  Waste  Incinerators — 
Background  Information  for  Proposed 
Standards  and  Guidelines:  Regulatory 


Impact  Analysis  for  New  and  Existing 
Facilities,"  (EPA  453/R-94-063a).  The 
regulatory  impact  assessment  document 
has  been  updated  for  the  final  rule  and 
is  entitled  "Hospital/Medical/Infectious 
Waste  Incinerators:  Background 
Information  for  Promulgated  Standards 
and  Guidelines — Regulatory  Impact 
Analysis  for  New  and  Existing 
Facilities  "  (EPA-453/R-97-009b). 
Estimates  of  the  costs  and  benefits  of  the 
various  regulatory  options  considered 
are  discussed  in  the  revised  regulatory 
impact  analysis  document  and  in 
Appendices  A  and  B  of  "Hospital/ 
Medical/Infectious  Waste  Incinerators: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Simimary  of  Pubfic 
Comments  and  Responses"  (EPA-453/ 
R-97-006b).  Quantitative  estimates  of 
the  costs,  impacts,  and  benefits 
associated  with  the  final  NSPS  and  EG 
are  presented  in  sections  IV.D  and  V.D 
of  this  notice.  These  estimates  are 
summarized  below. 

Total  costs  for  the  selected  options  are 
estimated  to  range  from  $71  million  per 
year  under  Scenario  B,  which  assumes 
switching  and  substantial  additional 
waste  segregations,  to  $146  million  per 
year  under  Scenario  C.  which  assumes 
switching  but  little  opportunity  for 
additional  waste  segregations.  As  a 
point  of  reference,  EPA  also  calculated 
the  costs  \inder  Scenario  A,  in  which  all 
existing  HMIWI  install  retrofit 
technology  and  all  new  HMIWI 
projected  to  be  built  over  the  next  5 
years  install  control  technology  to 
comply  with  the  guidelines  and 
standards.  Under  Scenario  A,  the  total 
costs  are  estimated  to  be  $210  million 
per  year.  The  EPA  does  not  believe 
Scenario  A  represents  a  realistic 
outcome,  given  the  availability  of 
alternative  waste  disposal  options  that 
would  be  cheafwr  than  installing  control 
technology  for  many  facilities.  Thus, 
EPA  believes  the  actual  costs  will  fall 
within  the  range  estimated  for  Scenarios 
BandC. 

Implementation  of  the  NSPS  and  EC 
for  HMIWI  is  exp>ected  to  reduce 
emissions  of  HAP,  dioxin/furan,  and 
criteria  air  pollutants.  Reduction  in  a 
variety  of  HAP  including  Cd,  HCl,  Pb. 
and  Hg  is  expected  as  a  result  of  the 
regulation.  Dioxin/furan  emissions  are 
also  expected  to  be  reduced.  In  addition, 
decreases  in  the  following  criteria  air 
pollutants  are  anticipated:  PM.  SO2.  CO, 
and  NOx-  Table  6  in  section  IV.D  gives 
a  quantitative  estimate  of  the  emissions 
reductions  expected  from  the  NSPS,  and 
Table  12  in  section  V.D  gives  a 
quantitative  estimate  of  the  emissions 
reductions  expected  fixtm  the  EG.  Air 
quality  benefits  resulting  from  the  air 


quality  improvements  resulting  from 
this  regulation  include  a  reduction  in 
adverse  health  effects  associated  with 
inhalation  of  the  above  pollutants  as 
well  as  improved  welfare  effects  such  as 
improved  visibility  and  crop  yields. 

While  the  Agency  believes  that  the 
health  and  environmental  benefits  of 
this  rule  are  quite  significant,  the  EPA 
is  not  currently  able  to  quantitatively 
evaluate  all  human  and  environmental 
benefits  associated  with  the  rule's  air 
quality  improvements,  and  is  even  more 
limited  in  its  ability  to  assign  monetary 
values  to  these  benefit  categories. 
Categories  that  are  not  evaluated 
include  several  health  and  welfare 
endpoints  (categories),  as  well  as  entire 
pollutant  categories.  Consequently,  the 
discussion  of  benefits  included  in  the 
Regulatory  Impact  Analysis  and 
summarized  here  is  primarily 
qualitative. 

However,  monetized  benefits  were 
calculated  for  PM  emissions  reductions. 
These  benefits  were  estimated  using  a 
valuation  of  $6075/ton,  based  on 
analyses  of  PM  emissions  reductions 
benefits  from  other  rules  that  are 
discussed  in  the  EPA  document, 
"Benefit-Cost  Analysis  of  Selected  NSPS 
for  Particulate  Matter."  Total  PM 
emissions  reduction  benefits  ftt)m  this 
rule  are  estimated  to  range  from  $5.5 
million  under  Scenario  B  to  $5.8  million 
under  Scenario  C.  Thus  net  monetized 
costs  (after  subtracting  out  monetized 
benefits)  are  estimated  to  range  from  $65 
million  under  Scenario  B  to  $140 
million  under  Scenario  C.  Although  the 
monetized  benefits  associated  with  PM 
emission  reductions  are  compared  to  the 
estimated  annualized  emission  control 
costs  of  the  regulation,  EPA  notes  that, 
because  most  categories  of  emissions 
reductions  cannot  be  monetized,  the 
monetized  benefits  and  therefore  the  net 
benefits  are  understated  (in  this  case 
annualized  costs  exceed  the  monetized 
benefits  so  net  costs  are  overstated)  for 
the  regulation. 

A  qualitative  discussion  of  the 
pollutants  that  do  not  have  a  monetary 
benefit  value  shows  the  significance  of 
other  benefits  achieved  by  the  rule. 
Emission  reductions  of  Cd,  Pb.  HCl.  and 
Hg  are  expected  to  occur  as  a  result  of 
the  HMIWI  rule.  Health  effects 
associated  with  exposures  to  Cd  and  Pb 
include  probable  carcinogenic  effects. 
Respiratory  effects  are  associated  with 
exposure  to  Cd.  HCl,  and  Hg.  The  HAP 
emitted  from  HMIWI  facilities  have  also 
been  associated  with  effects  on  the 
central  nervous  system,  neurological 
system,  gastrointestinal  system,  mucous 
membranes,  and  kidneys. 

Reduction  in  emission  of  dioxin/furan 
are  expected  as  a  result  of  the  HMIWI 


rule.  Exposure  to  dioxin/fiiran  has  been 
linked  to  reproductive  and 
developmental  effects,  changes  in 
hormone  levels,  and  chloracne.  Toxic 
Equivalent  Quantity,  or  TEQ,  has  been 
developed  as  a  measure  of  the  toxicity 
of  dioxin/furan.  The  TEQ  measures  the 
more  chlorinated  compounds  of  dioxin/ 
furan  and  thus  provides  a  better 
indicator  of  the  part  of  dioxin/furan  that 
has  been  linked  to  the  toxic  effects 
associated  with  dioxin/furan. 
Unfortunately,  quantitative 
relationships  between  the  toxic  effiects 
and  exposure  to  dioxin/furan  have  not 
been  developed.  Therefore,  quantitative 
estimates  of  the  health  effects  of  dioxin/ 
furan  emission  reductions  are  not 
estimated. 

Emission  reductions  are  also 
anticipated  for  criteria  air  pollutants. 
The  health  effects  associated  with 
exposure  to  PM  include  premature 
mortality  as  well  as  morbidity.  The 
morbidity  effects  of  PM  exposure  have 
been  measuired  in  terms  of  increased 
hospital  and  emergency  room  visits, 
days  of  restricted  activity  or  work  loss, 
increased  respiratory  symptoms,  and 
reductions  in  lung  function.  The  welfare 
effects  of  PM  exposure  include 
increased  soiling  and  visibility 
degradation.  Sulfur  dioxide  has  been 
associated  with  respiratory  symptoms 
and  pulmonary  function  changes  in 
exercising  asthmatics  and  may  also  be 
associated  with  respiratory  symptoms  in 
nonasthmatics.  In  addition  to  the  effects 
on  human  health,  SO2  has  also  been 
linked  to  adverse  welfare  effects,  such 
as  materials  damage,  visibility 
degradation,  and  crop  and  forestry 
damage.  Carbon  monoxide  affects  the 
oxygen -carrying  capacity  of  hemoglebin 
and,  at  current  ambient  concentrations, 
has  been  related  to  adverse  health 
effects  among  persons  with 
cardiovascular  and  chronic  respiratory 
disease.  Both  congestive  heart  failine 
and  angina  pectoris  have  been  related  to 
CO  exposure.  Nitrogen  oxides  have  also 
been  shown  to  have  an  adverse  impact 
on  both  human  health  and  welfare.  The 
effects  associated  with  NO^  include 
respiratory  illness,  damages  to 
materials,  crops,  and  forests.  apH 
visibility  degradation. 

3.  Effiscts  on  the  National  Economy 

The  Unfunded  Mandates  Act  requires 
that  the  EPA  estimate  "the  effect"  of  this 
rule 

On  the  national  economy,  ^uch  as  the 
effect  on  productivity,  economic  growth,  fuH 
employment,  creation  of  productive  jobs,  and 
international  competitiveness  of  the  U.S. 
goods  and  services,  if  and  to  the  extent  that 
the  EPA  in  its  sole  discretion  determines  that 


accurate  estimates  are  reasonably  feasible 
and  that  such  effect  is  relevant  and  material. 

As  stated  in  the  Unfunded  Mandates 
Act,  such  macroeconomic  effects  tend  to 
be  measurable,  in  nationwide 
econometric  models,  only  if  the 
economic  impact  of  the  regulation 
reaches  0.25  to  0.5  percent  of  gross 
domestic  product  (in  the  range  of  $15 
billion  to  $30  billion).  A  regulation  with 
a  smaller  aggregate  effect  is  highly 
unlikely  to  have  any  measurable  impact 
in  macroeconomic  terms  unless  it  is 
highly  focused  on  a  particular 
geographic  region  or  economic  sector. 
Because  the  economic  impact  of  the 
HMIWI  regulation  is  less  than  $1.5 
billion,  no  estimate  of  this  rule's  effect 
on  the  national  economy  has  been 
conducted. 

4.  Consultation  with  Government 
Officials 

The  Unfunded  Mandates  Act  reqtiires 
that  the  EPA  describe  the  extent  of  the 
EPA's  consultation  with  affected  State. 
local,  and  Tribal  officials,  sunmiarize 
the  officials'  comments  or  concerns,  and 
summarize  the  EPA's  response  to  those 
comments  or  concerns.  In  addition, 
section  203  of  the  Unfunded  Mandates 
Act  requires  that  the  EPA  develop  a 
plan  for  informing  and  advising  small 
governments  that  may  be  significantly 
or  uniquely  impacted  bv  a  proposal. 

Throughout  tne  development  of  these 
rules  (pre-proposal  through  pre- 
promulgation  phases),  the  EPA 
consulted  with  representatives  of 
affected  State  and  local  governments, 
including  the  U.S.  Conference  of 
Mayors,  the  National  Governors 
Association,  the  National  League  of 
Cities,  and  the  National  Association  of 
Counties,  to  inform  them  of  the  1995 
proposed  rule  and  determine  their 
concerns.  The  EPA  also  consulted  with 
representatives  fit)m  other  entities 
a%cted  by  the  1995  proposed  rule,  sudi 
as  the  National  Association  of  Public 
Hospitals,  the  American  Hospital 
Association,  the  Sierra  Club,  and  the 
Natural  Resources  Defense  Council 

As  part  of  EPA's  consultation  efforts 
in  this  rulemaking,  the  EPA  mailed  a 
copy  of  the  draft  regulatory  package  for 
the  February  1995  proposed  HMIWI 
staiulards  and  gwdelines  to  each  of  the 
associations  mentioned  above  and  to 
several  State  and  local  governments. 
The  EPA  also  mailed  a  copy  of  the 
February  1995  draft  regulatory  package 
to  many  other  associations  and 
stakeholders.  At  least  60  draft  regulatory 
packages  were  delivered  to  government 
agencies,  associations,  and  stakeholders. 
Interested  parties  who  were  not  sent  a 
draft  regulatory  package  were  mailed  an 
aimouncement  of  the  1995  proposed 


HMIWI  regulations,  information  on 
where  to  obtain  a  copy  of  the  proposal, 
and  notice  of  a  public  meeting  held  to 
discuss  the  proposal  and  answer  any 
questions  to  allow  stakeholders  to  better 
formulate  their  written  comments. 
Following  the  1995  proposal  and 
prior  to  the  June  1996  re-propK»sal,  the 
EPA  held  several  public  meetings  to 
disctiss  changes  in  the  HMIWI 
regulations  and  to  allow  opportunity  for 
additional  public  input.  Prior  to  each 
meeting,  a  notice  of  the  meeting  and  the 
topics  to  be  discussed  was  delivered  to 
over  300  stakehaiders  and  government 
officials.  Additionally,  many  meetings 
were  held  with  smaller  expert  groups 
(e.g.,  enviroiunentd  groups,  STAFF  A/ 
ALAPCO,  NAPH.  etc.)  to  discuss 
specific  issues  and  allow  for  addition^'  - 
comment.  With  these  efforts,  the  EPA 
believes  that  every  affected  State  and 
local  government,  association,  and 
stakeholder,  was  made  aware  of  the 
HMIWI  rulemaking,  provided  with  the- 
necessary  information,  and  given  ample 
opportunity  for  input. 

Following  the  1995  proposal  and  the 
1996  re-proposal,  comment  letters  were 
received  from  State,  local,  and  Tribal 
governments.  Additional  comments 
were  expressed  by  State,  local,  and 
Tribal  governments  in  meetings  held 
dining  the  course  of  the  rulemaking. 
Many  of  the  commenters  suggested  that 
EPA  considw  "tiering"  the  standards 
and  guidelines  using  HMIWI  size 
categories  most  often  used  by  State 
environmental  agencies.  For  the  most 
part,  these  commenters  supported  the 
size  categories  presented  in  the  1996  re- 
proposal.  Other  commenters  expressed 
concern  about  the  lack  of  medical  waste 
disposal  options  for  facilities  in  rural 
locations  and  suggested  that  the  Agency 
consider  location  when  developing  the 
standards  and  guidelines.  Many  of  the 
commenters  requested  that  the 
originally  proposed  broad  definition  of 
medical  waste  be  narrowed  for  the  final 
HMIWI  regulations.  Some  conunentors 
requested  that  the  EPA  exclude 
crematories  and  incinerators  used  solely 
to  bum  pathological  waste  &ora  the 
HMIWI  regulations.  Also,  several 
commenters  requested  that  the  EPA 
revise  the  1995  proposed  operator 
trailing  requirements  to  allow  State- 
approved  programs  and  onsite  operator 
training. 

The  EPA  has  incorpxvated  the 
suggestions  of  State,  local,  and  Tribal 
govertmients  as  well  as  suggestions  from 
other  stakeholders  into  the  standards 
and  guidelines  being  promulgated 
today.  As  a  result  of  consultations  with 
affected  entities,  the  final  HMIWI 
standards  and  guidelines;  (1) 
Subcategorize  HMIWI  based  on  the  size 
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categories  and  technical  distinctions 
most  often  used  by  States:  (2)  allow 
existing  facilities  that  meet  certain  rural 
criteria  and  operate  small  HMIWl  (<200 
Ib/hr)  to  meet  less  stringent  emission 
hmits;  (3)  define  HMIWI  through  use  of 
a  narrow  definition  of  medical  waste 
which  recognizes  that  most  hospital 
waste  is  not  infectious  and  can  be 
recycled  or  disposed  of  as  municipal- 
type  waste;  (4)  excluda crematories  and 
pathological  incinerators;  (5)  allow  for 
HMIWI  operator  training  and 
qualification  to  be  obtained  through  a 
State-apiproved  program  ^which  may 
allow  fecilities  to  provide  training 
onsite;  and  (6)  focus  the  regulations  on 
incineration  units  whose  primary 
purpose  is  disposal  of  hospital  waste 
and/or  medical/infiaclious  waste  by 
poviding  an  exemption  forxmits 
burning  10  percent  or  less  hospital 
Mnete  and  medical/infectious  waste. 

Documentation  of  the  EPA's 
consideration  of  comments  on  the  1995 
proposal  is  {>rovided  in  the  1996  re- 
proposal  notice.  Documentation  of 
EPA's  consideration  of  comments  on  the 
1996  re-proposal  is  provided  in 
"Hospital/Medical/Iafiactious  Waste 
Incinerators:  Background  Information 
for  Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Gsmments  and  Responses  "  (EPA-453/ 
R-97-006b).  Retar  to  the 
•UPnfMBITAMY  IHFORMATtON  and 
ADDRESSES  sections  of  this  preamble  for 
information  on  how  to  ecquize  copies  of 
these  docvunents. 

As  discussed  in  secticm  VLF.  the 
number  of  small  entities  that  are 
significantly  affiected  by  the  HMIWI 
regulation  is  not  expected  to  be 
substantial.  The  full  analysis  of 
potential  regulatory  impacts  aa  small 
organizations,  small  governments,  and 
small  businesses  is  included  in  the 
economic  impact  assessment  in  the 
docket  and  is  listed  at  thm  beginning  of 
today's  docummt  under  StiPW.nrKT/WY 
MPONHATION.  Because  the  number  of 
small  mtities  that  are  likely  to 
experience  significant  economic 
impacts  as  a  result  of  the  HMIWI 
regulation  is  not  expected  to  be 
substantial,  no  plan  to  inform  and 
advise  small  governments  is  required 
under  section  203  of  the  Unfunded   « 
Mandates  Act.  However,  as  described 
above,  the  EPA  has  communicated  and 
consulted  with  small  governments  and 
businesses  that  will  be  afliected  by  the 
standards  and  guidelines,  keeping  them 
informed  about  the  content  of  this 
promulgation. 

E.  Bxecutive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 


govenunents,  the  President  issued 
Executive  Order  12875  on  October  26, 
1993,  entitled  "Enhancing  the 
Intergovernmental  Partnership."  Under 
Executive  Order  12875.  the  EPA  is 
required  to  consult  with  representatives 
of  affected  State,  local,  and  Tribal 
governments,  and  keep  these  affected 
parties  informed  about  the  content  and 
effect  of  the  promulgated  standards  and 
emission  guidelines.  Section  U.F  of  this 
notice  provides  a  brief  accoimt  of  the 
actions  that  the  EPA  has  taken  to 
communicate  and  consult  with  the 
afi^ected  parties.  Because  this  regulatory 
action  imposes  costs  to  the  private 
sector  and  government  entities  in  excess 
of  SlOO  million  per  year,  the  EPA 
pursued  consultations,  the  preparation 
of  an  unfunded  mandates  statement, 
and  other  requirements  of  the  Unfunded 
Mandates  Reform  Act.  The  requirements 
of  the  Unfunded  Mandates  Reform  Act 
were  met  for  this  rulemaking  as 
presented  under  VI.D  of  this  notice  and 
also  fulfill  the  requirements  of 
Executive  Order  12875. 

F.  Regulatory  Flexibility  Act  (RFA)  and 
Small  Business  Regulatory  Eitforcement 
Fairness  Act  of  1996  (SBREFA) 

Section  605  of  the  Regulatory 
Flexibility  Act  (RFA)  requires  Federal 
agencies  to  give  special  consideration  to 
the  impacts  of  regulations  on  small 
entities,  which  are  small  businesses, 
small  organizations,  and  small 
governments.  The  major  purpose  of  the 
RFA  is  to  keep  paperwork  and 
regulatory  requirements  bom  getting  out 
of  proportion  to  the  scale  of  the  entities 
being  regulated  without  compromising 
the  (^iectives  of,  in  this  case,  the  CAA. 

The  President  signed  the  Small 
Businan  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  into  law  on 
March  29.  1996.  The  SBREFA  amended 
the  RFA  to  strengthen  the  RFA's 
analytical  and  procedural  requirements. 
The  SBREFA  also  made  other  changes  to 
agency  regulatory  practices  as  they 
afiact  small  entities. 

Finally,  SBREFA  established  a  new 
mechanism  for  expedited  Congressional 
review  of  virtually  alt  agency  rules. 

EPA  has  determined  mat  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  Administrator  also 
has  determined  that  the  EG  and  NSPS 
for  HMIWI  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  U.S.  Small  Business 
Administration  (SEA)  definitions 
pertaining  to  business  size  are  either 
specified  by  niunber  of  employees  or 
sales  revenue.  For  analysis  of  the 
regulations  being  promulgated  today, 


the  EPA  considers  a  small  business  or 
small  organization  to  be  one  with  gross 
annual  revenue  less  than  $5  million  or 
one  with  less  than  500  employees.  The 
EPA  considers  a  small  government  to  be 
one  that  serves  a  population  less  than 
50.000.  Three  types  of  small  "entities", 
are  impacted  by  the  regulation:  small 
businesses,  small  nonprofit 
organizations,  and  small  governmental 
jurisdictions.  Examples  of  impacted 
businesses  include  for-profit  hospitals 
and  tax-paying  nursing  homes. 
Examples  of  impacted  nonprofit 
organizations  include  not-for-profit 
hospitak  and.  in  many  cases,  tax- 
exempt  nursing  homes.  Examples  of 
nnpacted  governmental  jurisdictions 
include  those  (e.g.,  municipalities, 
counties.  States)  that  operate  hospitals 
and  probably  some  tax-exempt  nursing 
homes.  For  a  description  of  EPA's 
outreach  efforts  to  these  small  entities 
and  the  general  public,  see  section  II.F 
of  this  preamble. 

In  accordance  with  the  RFA' as 
amertded  by  the  SBREFA  and  current 
EPA  Guidance,  an  analysis  of  impacts  of 
the  EG  and  NSPS  on  small  "entities"  " 
including  small  businesses,  small 
nonprofit  organizations,  and  small 
governmental  jurisdictions  "  was 
pwfomMd.  Tlije  ectmomic  impact 
analysis  indicates  that  neither  the  EG 
nor  the  NSPS  will  have  a  "sigriificant 
economic  impact  on  a  substantial 
number  of  small  entities"  under  any 
regulatory  option.  Impacts  are  not 
■ignificant  for  the  vast  majority  of 
medical  waste  generatora  that  send  their 
waste  ofEsite  to  be  treated  and  disposed. 
Impacts  are  also  not  significant  for  the 
great  majority  of  HMIWI  operators  that 
would  have  the  opportunity  to  switch  to 
an  alternative  method  of  medical  waste 
treatment  and  disposal  if  control  coats 
are  prohibitive.  Some  significant 
impacts  werefouiuj  for  commercial 
HMIWI  operators  and  fcM'  small  onsite 
HMIWI  operatora  that  are  remote  from 
an  urban  area.  These  fiicilities  might  not 
have  the  opportunity  to  switch  to  an 
alternative  medical  waste  treatment  and 
disposal  method  '  commercial  HMIWI 
operators  because  medical  waste 
incineration  is  their  line  of  business, 
and  small,  remote  HMIWI  because  they 
may  not  have  access  to  commercial 
incineration  services.  However,  the 
number  of  such  facilities  that  are  both 
significantly  impacted  under  the 
regulatory  option  selected  for 
promulgation  and  "small"  would  be,  at 
the  most,  only  a  few,  and  would 
therefore  not  be  substantial. 
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G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedures  Act,  as 
added  by  the  SBREFA  of  1996,  the  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Clean  Air  Act  Procedural 
Requirements 

The  following  procedural 
requirements  of  the  CAA  are  addressed: 
Administrative  listing,  periodic  review, 
external  participation,  and  economic 
impact  assessment. 

1.  Administrator  Listing — Sections  ill 
and  129  of  the  Clean  Air  Act 

Section  129  of  the  1990  Amendments 
to  the  CAA  directs  the  Administrator  to 
promulgate  standards  for  new  HMIWI 
and  guidelines  for  existing  HMIWI. 
Section  129(a)  states  that  the  standards 
and  guidelines  are  promulgated  under 
both  sections  129  and  111  of  the  Clean 
Air  Act. 

2.  Periodic  Review — Sections  111  and 
129of  the  Clean  Air  Act  . 

Sections  111  and  129  of  the  CAA 
require  that  the  standards  and 
guidelines  be  reviewed  not  later  than  5 
years  following  the  initial  promulgation. 
At  that  time  and  at  5-year  intervals 
thereafter,  the  Administrator  shall  » 

review  the  standards  and  guidelines  and 
revise  them  if  necessary.  This  review 
will  include  an  assessment  of  such 
factors  as  the  need  for  integration  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

3.  External  Participation 

In  accordance  with  section  117  of  the 
CAA,  publication  of  this  promulgation 
was  preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  See  section 
II.F  of  this  preamble  for  a  discussion  of 
EPA's  consultation  efforts. 

4.  Economic  Impact  Assessment 

Section  317A  of  the  CAA  requires  the 
EPA  to  prepare  an  economic  impact 
assessment  for  any  standards  or 
guidelines  promulgated  under  section 
111(b)  of  the  CAA.  An  economic  impact 
assessment  was  prepared  for  the 
promulgated  standairds  and  guidelines. 


In  the  manner  described  in  the  sections 
of  this  preamble  regarding  the  impacts 
of  and  rationale  for  the  promulgated 
standards  and  guidelines,  the  EPA 
considered  all  aspects  of  the  economic 
impact  assessment  in  promulgating  the 
standards  and  guidelines.  The  economic 
impact  assessment  is  included  in  the  list 
of  key  technical  documents  at4he 
begiiming  of  today's  notice  under 
SUPPLEMENTARY  INFORMATION. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  15, 1997. 
Carol  M.  Browner, 
Administrator. 

Part  60.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7401,  7411.  7413, 
7414,  7416,  7429,  7601  and  7602. 

Subpart  A — [Amended] 

2.  Section  60.17.  is  amended  by 
removing  from  paragraph  (b)(1)  the 
reference  "60.244(f)(2)";  and  by  adding 
new  paragraphs  (k)  and  (1)  to  read  as 
follows: 

{60.17    Incorporation  by  referanoa. 

•        •        •        •        • 

(k)  This  material  is  available  for 
purchase  from  the  American  Hospital 
Association  (AHA)  Service,  Inc.,  Post 
Office  Box  92683,  Chicago,  Illinois 
60675-2683.  You  may  inspect  a  copy  at 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (Docket  A-Ql-61, 
Item  IV-J-124),  Room  M-1500,  401  M 
Street  SW,  Washington,  DC. 

(1)  An  Ounce  of  Prevention:  Waste 
Reduction  Strategies  for  Health  Care 
Facilities.  American  Society  for  Health 
Care  Environmental  Services  of  the 
American  Hospital  Association. 
Chicago.  Illinois.  1993,  AHA  Catalog 
No.  057007.  ISBN  0-87258-673-5.  IBR 
aporoved  for  §60.35e  and  §  60.55c. 

(1)  This  material  is  available  for 
purchase  from  the  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161.  You 
may  inspect  a  copy  at  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  pocket  A-91-61,  hem  IV-J- 
125).  Room  M-1500,  401  M  Street  SW, 
Washington,  DC. 


(1)  OMB  Bulletin  No.  93-17:  Revised 
Statistical  Definitions  for  Metropolitan 
Areas.  Office  of  Management  and 
Budget,  June  30.  1993.  NTIS  No.  PB  93- 
192-664.  IBR  approved  for  §  60.31e. 

3.  Section  60.30  is  revised  to  read  as 
follows: 

§60.30    Scope. 

The  following  subparts  contain 
emission  guidelines  and  compUance 
times  for  the  control  of  certain 
designated  pollutants  in  accordance 
with  section  111(d)  and  section  129  of 
the  Clean  Air  Act  and  subpart  B  of  this 
part. 

(a)  Subpart  Ca — (Reserved) 

(b)  Subpart  Cb — Mimicipal  Waste 
Combustors. 

(c)  Subpart  Cc— Municipal  Sohd 
Waste  Landfills. 

(d)  Subpart  Cd— Sulfimc  Acid 
Production  Plants. 

(e)  Subpart  Ce— Hospital/Medical/ 
Infectious  Waste  Incinerators. 

4.  Part  60  is  amended  bv  adding  a 
new  subpart  Ce  to  read  as  follows: 

Subpart  C»— Emisaion  Quidellrws  and 
Compliance  Times  tor  Hoapital/Medical/ 
Infectious  Waste  Indnaratora 

60.30e    Scope. 

60.3le    Definitions. 

60.32e    Designated  {acilities. 

60.33e    Emission  guidelines. 

60.34e    Operator  training  and  qualification 

guidelines. 
60.35e    Waste  management  guidelines. 
60.36e    inspection  guidelines. 
60.37e    Compliance,  performance  testiag, 

and  monitoring  guidelines. 
60.38e    Reporting  and  recordkeeping 

guidelines. 
60.39e    Compliance  times. 
Table  1  to  Subpart  Ce — Emission  Limits  for 

Small,  Medium,  and  Large  HMIWI 
Table  2  to  Subpart  Ce — Emission  Limits  for 

Small  HMTWI  which  meet  the  criteria 

under§60.33e(b) 

Subpart  Ce— Emission  Qutdelines  and 
Compliance  Ftmes  for  Htepital/ 
Medical/Infectious  Waste  incinerators 

S60.30e    Scope. 

This  subpart  contains  emission 
guidelines  and  compliance  times  for  the 
control  of  certain  designated  pollutants 
from  hospital/medical/infectious  waste 
incinerator(s)  (HMIWI)  in  accordance 
with  sections  111  and  129  of  the  Clean 
Air  Act  and  subpart  B  of  this  part.  The 
provisions  in  these  emission  guidelines 
supersede  the  provisions  of  §60.24(fl  of 
subpart  B  of  this  part. 

f60.31a    Dafinittons. 

Terms  used  but  not  defined  in  this 
subpart  have  the  meaning  given  them  in 
the  Clean  Air  Act  and  in  subparts  A.  B, 
and  Ec  of  this  part. 
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Standard  Metropolitan  Statistical 
Area  or  SMSA  means  any  areas  listed  in 
OMB  Bulletin  No.  93-17  entitled 
"Revised  Statistical  Definitions  for 
Metropolitan  Areas"  dated  June  30, 
1993  (incorporated  by  reference,  see 
§60.17). 

§  60.32e    Designated  facilities. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (h)  of  this  section,  the 
designated  facility  to  which  the 
guidelines  apply  is  each  individual 
HMIWI  for  which  construction  was 
commenced  on  or  before  June  20. 1996. 

(b)  A  combustor  is  not  subject  to  this 
subpart  during  periods  when  only 
pathological  waste,  low-level 
radioactive  waste,  and/or 
cfaemotherapeutic  waste  (all  defined  in 
§  60.51c)  is  burned,  provided  the  owner 
or  operator  of  the  combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim;  and 

(2)  Keeps  records  on  a  calendar 
quarter  basis  of  the  periods  of  time 
when  only  pathological  waste,  low-level 
radioactive  waste,  and/or 
chemotherapeutic  waste  is  burned. 

(c)  Any  co-fired  combustor  (defined  in 
§  60.51c)  is  not  subject  to  this  subpart  if 
the  owner  or  operator  of  the  co- fired 
combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim; 

(2)  Provides  an  estimate  of  the  relative 
weight  of  hospital  waste,  medical/ 
infectious  waste,  and  other  fuels  and/or 
wastes  to  be  combusted;  and 

(3)  Keeps  records  on  a  calendar 
quarter  basis  of  the  weight  of  hospital 
waste  and  medical/infectious  waste 
combusted,  and  the  weight  of  all  other 
fuels  and  wastes  combusted  at  the  co- 
fired  combustor. 

(d)  Any  combustor  required  to  have  a 
permit  under  Section  3005  of  the  Solid 
Waste  E)isposal  Act  is  not  subject  to  this 
subpart. 

(e)  Any  combustor  which  meets  the 
applicability  requirements  under 
subpart  Cb,  Ea,  or  Eb  of  this  part 
(standards  or  guidelines  for  certain 
municipal  waste  combustors)  is  not 
subject  to  this  subpart. 

(fj  Any  pyrolysis  unit  (defined  in 
§  60.51c)  is  not  subject  to  this  subpart. 

(g)  Cement  kilns  firing  hospital  waste 
and/or  medical/infectious  waste  are  not 
subject  to  this  subpart. 

(h)  Physical  or  operational  changes 
made  to  an  existing  HMIWI  unit  solely 
for  the  purpose  of  complying  with 
emission  guidelines  under  this  subpart 
are  not  considered  a  modification  and 
do  not  result  in  an  existing  HMIWI  unit 
becoming  subject  to  the  provisions  of 
subpart  Ec  (see  §  60.50c). 

(i)  Beginning  September  15,  2000.  or 
on  the  effective  date  of  an  EPA 


approved  operating  permit  program 
under  Clean  Air  Act  title  V  and  the 
implementing  regulations  under  40  CFR 
part  70  in  the  State  in  which  the  unit 
is  located,  whichever  date  is  later, 
designated  facilities  subject  to  this 
subpart  shall  operate  pursuant  to  a 
permit  issued  under  the  EPA-approved 
operating  permit  program. 

$  60.33e    Emission  guicMines. 

(a)  For  approval,  a  State  plan  shall 
include  the  requirements  for  emission 
limits  at  least  as  protective  as  those 
requirements  listed  in  Table  1  of  this 
subpart,  except  as  provided  for  in 
paragraph  (b)  of  this  section. 

(b)  For  approval,  a  State  plan  shall 
include  the  requirements  for  emission 
limits  at  least  as  protective  as  those 
requirements  listed  in  Table  2  of  this 
subpart  for  any  small  HMIWI  which  is 
located  more  than  50  miles  from  the 
boundary  of  the  nearest  Standard 
Metropolitan  Statistical  Area  (defined  in 
§  60.31e)  and  which  bums  less  than 
2,000  pounds  per  week  of  hospital 
waste  and  medical/infectious  waste. 
The  2,000  lb/week  limitation  does  not 
apply  during  performance  tests. 

(c)  For  approval,  a  State  plan  shall 
include  the  requirements  for  stack 
opacity  at  least  as  protective  as 

§  60.52c(b)  of  subpart  Ec  of  this  part. 

$  60.34«    Operator  training  and 
qualification  guidelines. 

For  approval,  a  State  plan  shall 
include  the  requirements  for  operator 
training  and  quaUfication  at  least  as 
protective  as  those  requirements  listed 
in  §  60.53c  of  subpart  Ec  of  this  part. 
The  State  plan  shall  require  compliance 
with  these  requirements  according  to 
the  schedule  specified  in  §60.39e(e). 

f  60.35e    Waste  management  guidelines. 

For  approval,  a  State  plan  shall 
include  the  requirements  for  a  waste 
management  plan  at  least  as  protective 
as  those  requirements  listed  in  §  60.55c 
of  subpart  Ec  of  this  part. 

§60.36e    Inspection  guidelines. 

(a)  For  approval,  a  State  plan  shall 
require  that  each  small  HMIWI  subject 
to  the  emission  limits  under  §60.33e(b) 
undergo  an  initial  equipment  inspection 
that  is  at  least  as  protective  as  the 
following  within  1  year  following 
approval  of  the  State  plan: 

(1)  At  a  minimum,  an  inspection  shall 
include  the  following: 

(i)  Inspect  all  burners,  pilot 
assemblies,  and  pilot  sensing  devices  for 
proper  operation;  clean  pilot  flame 
sensor,  as  necessary: 

(ii)  Ensure  proper  adjustment  of 
primary  and  secondary  chamber 
combustion  air.  and  adjust  as  necessary: 


(iii)  Inspect  hinges  and  duor  latches, 
and  lubricate  as  necessary; 

(iv)  Inspect  dampers,  fans,  and 
blowers  for  proper  operation; 

(v)  Inspect  HMIWI  door  and  door 
gaskets  for  proper  sealing; 

(vi)  Inspect  motors  for  proper 
operation; 

(vii)  Inspect  primary  chamber 
refi^ctory  lining;  clean  and  repair/ 
replace  lining  as  necessary; 

(viii)  Inspect  incinerator  shell  for 
corrosion  and/or  hot  spots; 

(ix)  Inspect  secondary/tertiary 
chamber  and  stack,  clean  as  necessary; 

(x)  Inspect  mechanical  loader, 
including  limit  switches,  for  proper 
operation,  if  applicable; 

(xi)  Visually  inspect  wraste  bed 
(grates),  and  repair/seal,  as  appropriate; 

(xii)  For  the  bum  cycle  that  follows 
the  inspection,  document  that  the 
incinerator  is  operating  properly  and 
make  any  necessary  adjustments; 

(xiii)  Inspect  air  pollution  control 
device(s)  for  proper  operation,  if 
applicable; 

(xiv)  Inspect  waste  heat  boiler  systems 
to  ensure  proper  operation,  if 
applicable; 

(xv)  Inspect  .bypass  stack  components; 

(xvi)  Ensure  proper  calibration  of 
thermocouples,  sorbent  feed  systems 
and  any  other  monitoring  equipment; 
and 

(xvli)  Generally  observe  that  the 
equipment  is  maintained  in  good 
operating  condition. 

(2)  Within  10  operating  days 
following  an  equipment  inspection  all 
necessary  repairs  shall  be  completed 
unless  the  owner  or  operator  obtains 
written  approval  from  the  State  agenoy 
establishing  a  date  whereby  all 
necessary  repairs  of  the  designated 
facility  shall  be  completed. 

(b)  For  approval,  a  State  plan  shall 
require  that  each  small  HNfiWl  subject 
to  the  emission  limits  under  §  60.33e(b) 
undergo  an  equipment  inspection 
annually  (no  more  than  12  months 
following  the  previous  annual 
equipment  inspection),  as  outlined  In 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

§  60.37e    Compliance,  performance  testing, 
and  monitoring  guidelines. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  approval,  a  State 
plan  shall  include  the  requirements  for 
compliance  and  performance  testing 
listed  in  §  60.56c  of  subpart  Ec  of  this 
part,  excluding  the  fugitive  emissions 
testing  requirements  under 
§60.56c(b)(12)  and  (c)(3). 

(b)  For  approval,  a  State  plan  shall 
require  any  small  HMIWI  subject  to  the 
emission  limits  under  §60.33e{b)  to 
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meet  the  following  compliance  and 
performance  testing  requirements: 

(1)  Conduct  the  performance  testing 
requirements  in  §60.56c(a),  (b)(1) 
through  (b)(9),  (b)(ll)  (Hg  only),  and 
(c)(1)  of  subpart  Ec  of  this  part.  The 
2,000  lb/week  limitation  under 

§  60.33e(b)  does  not  apply  during 
performance  tests. 

(2)  Establish  maximum  charge  rate 
and  minimum  secondary  chamber 
temperature  as  site-specific  operating 
parameters  during  the  initial 
performance  test  to  determine 
compliance  with  applicable  emission 
limits. 

(3)  Following  the  date  on  which  the 
mitial  performance  test  is  completed  or 
is  required  to  be  completed  under 
§60.8,  whichever  date  comes  first, 
ensure  that  the  designated  facility  does 
not  operate  above  the  maximum  charge 
rate  or  below  the  minimum  secondary 
chamber  temperature  measured  as  3- 
hour  rolling  averages  (calculated  each 
hour  as  the  average  of  the  previous  3 
operating  hours)  at  all  times  except 
during  periods  of  startup,  shutdown  and 
melfmnctlon.  Operatmg  parameter  limits 
do  not  apply  dhiring  performance  tests. 
Operation  above  the  maximum  charge 
rate  or  below  the  minimum  secondary 
chamber  temperature  shall  constitute  a 
violation  of  the  established  operating 
parameteKs). 

(4)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  operation  of  the 
designated  facility  above  the  maximum 
charge  rate  and  below  the  minimum 
secondary  chamber  temperature  (each 
measured  on  a  3-hour  rolling  average) 
simultaneously  shall  constitute  a 
violation  of  the  PM,  CO.  and  dioxin/ 
furan  emission  limits. 

(5)  The  owner  or  operator  of  a 
designated  facility  may  conduct  a  repeat 
performance  test  within  30  days  of 
violation  of  applicable  0{>erating 
parameter(s)  to  demonstrate  that  the 
designated  facility  is  not  in  violation  of 
the  applicable  emission  llmit(s).  Repeat 
performance  tests  conducted  pursuant 
to  this  paragraph  must  be  conducted 
using  the  identical  operating  parameters 
that  indicated  a  violation  under 
paragraph  (b)(4)  of  this  section. 

(c)  For  approval,  a  State  plan  shall 
include  the  requirements  for  monitoring 
listed  in  §  60.57c  of  subpart  Ec  of  this 
part,  except  as  provided  for  under 
paragraph  (d)  of  this  section. 

(djFor  approval,  a  State  plan  shall 
include  requirements  for  any  small 
HMIWI  subject  to  the  emission  limits 
under  §60.33e(b)  to  meet  the  following 
monitoring  requirements: 

(1)  Install,  calibrate  (to  manufacturers' 
specifications),  maintain,  and  operate  a 
device  for  measuring  and  recording  the 


temperature  of  the  secondary  chamber 
on  a  continuous  basis,  the  output  of 
■which  shall  be  recorded,  at  a  minimuni, 
once  every  nrinute  throughout 
operation. 

(2)  Install,  calibrate  (to  manufacturers' 
specifications),  maintain,  and  operate  a 
device  which  automatically  measures 
and  records  the  date,  time,  and  weight 
of  each  charge  fed  into  the  HMIWI. 

^3)  The  owner  or  operator  of  a 
designated  facility  shall  obtain 
monitoring  data  at  all  times  during 
HMIWI  operation  except  during  periods 
of  monitoring  equipment  malfunction, 
calibration,  or  repair.  At  a  minimum, 
valid  monitoring  data  shall  be  obtained 
for  75  percent  of  the  operating  hours  per 
day  and  for  90  percent  of  the  operating 
hours  per  calendar  quarter  that  the 
designated  facility  is  combusting 
hospital  waste  and/ormedical/ 
infectious  waste. 

§eo.38e    Reporting  and  recordkeeping 
guidelines. 

(a)  For  approval,  a  State  plan  shall 
Include  the  reporting  and  recordkeeping 
requirements  listed  In  §  60.58c(b),  (c), 
(d),  (e),  and  (f)  of  subpart  Ec  of  this  part, 
excluding  §60.5ac(b)(2)(ii)  (fugitive 
emissions)  and  (b)(7)  (siting). 

(b)  For  approval,  a  State  plan  shall 
require  the  ovmer  or  operator  of  each 
small  HMIWI  subject  t»the  emission 
limits  under  §  60.33e(b)  to: 

(1)  Maintain  records  of  the  annual 
equipment  inspections,  any  required 
maintenance,  and  any  repairs  not 
completed  within  10  days  of  an 
inspection  or  the  timeframe  established 
by  the  State  regulatory  agency;  and 

(2)  Submit  an  annual  report 
containing  information  recorded  under 
paragraph  (b)(1)  of  this  section  no  later 
than  60  days  following  the  year  in 
which  data  were  collected.  Subsequent 
reports  shall  be  sent  no  later  than  12 
calendar  months  following  the  previous 
report  (once  the  unit  is  subject  to 
permitting  requirements  under  Title  V 
of  the  Act,  the  owner  or  operator  must 
submit  these  reports  semiannually).  The 
report  shall  be  signed  by  the  facilities 
manager. 

$60.39e    Compliance  times. 

(a)  Not  later  than  September  15, 1998, 
each  State  in  which  a  designated  facility 
is  operating  shall  submit  to  the 
Administrator  a  plan  to  implement  and 
enforce  the  emission  guidelines. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  State  plans 
shall  provide  that  designated  facilities 
comply  with  all  requirements  of  the 
State  plan  on  or  before  the  date  1  yea£« 
after  EPA  approval  of  the  State  plan, 
regardless  of  whether  a  designated 


facility  is  identified  in  the  State  plan 
Inventory  required  by  §  60.25(a)  of 
subpart  B  of  this  part. 

(c)  State  plans  that  specify  measurable 
and  enforceable  incremental  steps  of 
progress  towards  compliance  for 
designated  facilities  plaiming  to  install 
the  necessary  air  pollution  control 
equipment  may  allow  compliance  on  or 
before  the  date  3  years  after  EPA 
approval  of  the  State  plan  (but  not  later 
than  the  September  16,  2002.  Suggested 
measurable  and  enforceable  activities  to 
be  included  in  State  plans  are: 

(1)  Date  for  submitting  a  petition  for 
site  specific  operating  parameters  imder 
§  60.56c(l)  of  subpart  Ec  of  this  part. 

(2)  Date  for  obtaining  services  of  an 
architectural  and  engineering  firm 
regarding  the  air  pollution  control 
device(s); 

(3)  Date  for  obtaining  design  drawings 
of  the  air  pollution  control  device(s); 

(4)  Date  for  ordering  the  air  pollution 
control  device(s); 

(5)  Date  for  obtaining  the  major 
components  of  the  air  pollution  control 
device(s); 

(6)  Date  for  initiation  of  site 
preparation  for  installation  of  the  air 
pollution  control  device(s); 

(7.)  Date  for  initiation  of  installation  of 
the  air  pollution  control  devlce(s); 

(8)  Date  for  initial  startup  of  the  air 
pollution  control  device(s);  and 

(9)  Date  for  initial  compliance  test(s) 
of  the  air  pollution  control  devlce(s). 

(d)  State  plans  that  include  provisions 
alloMring  designated  facilities  to  petition 
the  State  for  extensions  t)eyond  the 
compliance  times  required  in  paragraph 
(b)  of  this  Section  shall: 

(1)  Require  that  the  designated  fedlity 
requesting  an  extension  submit  the 
following  information  in  time  to  allow 
the  State  adequate  time  to  grant  or  deny 
the  extension  within  1  year  after  EPA 
approval  of  the  State  plan: 

fi)  Documentation  of  the  analyses 
undertaken  to  support  the  need  for  an 
extension.  Including  an  explanation  of 
why  up  to  3  years  after  EPA  approval  of 
the  State  plan  is  sufficient  time  to 
comply  with  the  State  plan  while  1  year 
after  H'A  approval  of  the  State  plan  is 
not  sufficient.  The  documentation  shall 
also  include  an  evaluation  of  the  option 
to  transport  the  waste  offsite  to  a 
commercial  medical  waste  treatment 
and  disposal  facility  on  a  temporary  or 
permanent  basis;  and 

(ii)  Documentation  of  measurable  and 
enforceable  incremental  steps  of 
progress  to  be  taken  towards  compliance 
with  the  emission  guidelines. 

(2)  Include  procedures  for  granting  or 
denying  the  extension;  and 

(3)  If  an  extension  is  granted,  require 
compliance  with  the  emission 
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guidelines  on  or  before  the  date  3  years 
after  EPA  approval  of  the  State  plan  (but 
not  later  than  September  16.  2002. 

(e)  For  approval,  a  State  plan  shall 
require  compliance  with  §60.34e — 
Operator  training  and  qualification 
guidelines  and  §60.36e — Inspection 


guidelines  by  the  date  1  year  after  EPA 
approval  of  a  State  plan. 

ffl  The  Administrator  shall  develop, 
implement,  and  enforce  a  plan  for 
existing  HMIWI  located  in  any  State  that 
has  not  submitted  an  approvable  plan 
within  date  2  years  after  September  15, 


1997.  Such  plans  shall  ensure  that  each 
designated  facility  is  in  compliance 
with  the  provisions  of  this  subpart  no 
later  than  date  5  years  after  September 
15, 1997. 


Table  1  to  Subpart  Ce.— Emission  Limits  for  Small,  Medium,  and  Large  HMIWI 


Units  (7  percent  oxygen,  dry  basis) 

Emission  limits 

Poflulant 

HMIWI  size 

SmaN 

Medium 

Large 

Milligrams  per  dry  standard  cubic  meter 
(grains  per  dry  standard  cubic  foot). 

115(0.05) „ 

69  (0.0!^ 

34  (0.015). 

Cartxxi  rrrofwxide  

Parts  per  million  by  volume  

40  .„ _ 

40  

40. 

Dfoxins/furans 

Nanograms  per  dry  standard  cut)ic  meter 
total  dioxins/turans  (grains  per  billion  dry 
standard  cutjic  feet)  or  nanograms  per  dry 
standard  cubic  meter  TEQ  (grains  per  bit- 
lion  dry  standard  cubic  feet). 

125  (55)  or  2.3  (1.0). . 

125  (56)  or  2.3  (1.0).. 

125  (55)  or  2.3  (1.0). 

Hydrogen  cNodde  — 

Parts  per  milfcon  t)y  volume  or  percent  re- 
duction. 

100  or.  93% 

100  or  93% 

100  or  93%. 

Sulfur  dioxide         „    . 

Parts  per  million  t)y  volume  „„    .„„^. 

56  

56  

56. 

Nitrooen  oxides  

Parts  per  million  t>y  volume  «.-     ™. 

2S0  ._ .. 

250  

250. 

Lead -.. 

Milligrams   per   dry    standard   cubic   meter 
(grains  per  thousand  dry  sta.ndard  aMc 
feet)  or  percent  reduction. 

1.2  (0.52)  or  70% 

1.2  (0.52)  or  70% 

12  (0.52)  or  70%. 

Cadrwum  

Milligrams   per   dry   standard   cubic   meter 
(grains  per  tfKXisand  dry  standard  cubic 
feet)  or  percent  reduction. 

0.16  (0.07)  or  65%  .... 

0.16  (0.07)  or  65%.. 

Mercury 

Milligrams   per  dry   standard  cubic   meter 
(grams  per  ttKXJsand  dry  standard  cubic 
feet)  or  percent  reduction. 

0.55  (0.24)  or  85%  .... 

0.55  (0.24)  or  85%  .... 

0.56  (0.24)  or  85%. 

Table  2  to  Subpart  Ce.— Emissions  Limits  for  Small  HMIWI  Which  Meet  the  Criteria  Under  §60.33e(b) 


Poliutant 

Units  (7  percent  oxygen,  dry  bass) 

HMIWI  emis- 
sion limits 

PartKajtate  matter 

Milligrams  per  dry  standard  cubic  meter  (grains  per  dry  standard  cubic  fool)  

197  (0.086). 

Caitxjn  monoxide  - — 

Oicxins/furans  _ _.. 

Parts  per  mrtlion  by  volume _ 

nanograms  per  dry  startdarrt  cubic  merer  total  dioxins/turans  (grains  per  biHion  dry 

standard  cubic  feet)  or  nanograms  per  dry  starKlard  cub«c  meter  TEQ  (grains  per 

bullion  dry  standard  cubic  feet). 

Parts  per  million  by  volume  

Parts  per  million  by  volume  ~^ .._>      

Parts  per  million  by  volume „.     „ . 

Milligrams  per  dry  standard  cubic  meter  (grains  per  tfKXJsand  dry  standard  cubic 

MWigrams  per  dry  standard  cubic  meter  (grains  per  ttXMJsand  dry  starxjard  cubic 

feet). 
Milligrams  per  dry  standard  cubic  meter  (grains  per  tNxisands  dry  standard  cubic 

feet). 

40. 

800  (360)  or 
15  (6.6). 

3100. 

SuWur  dtoxide .       .. 

Nitrogen  oxides 

Lead _ 

Cadmium _ „. 

Mercury „ 

55. 
250. 
10  (4.4). 

4  (1.7). 

7.5  (3.3). 

5.  Part  60  is  amended  by  adding  a 
new  subpart  Ec  to  read  as  follows: 

SubfMrt  Ee — Standards  of  Pertormance  for 
HospitalAiledlcai/lnfectious  Waste 
Incinerators  for  Whicti  Construction  Is 
Commsncad  After  June  20, 1996 

60.50c    Applicability  and  delegation  of 

authority. 
60.51c    Definitions. 
60.52c    Emission  limits. 
60.53c    Operator  training  and  qualification 

requirements. 
60.54c    Siting  requirements. 
60.55c    Waste  management  plan. 


60.56c    Compliance  and  perfbnnance 

testing. 
60.57c    Monitoring  requirements. 
60.58c    Reporting  and  recordkeeping 

raquirements. 

Table  1  to  Subpart  Ec — Emission  Limits  for 
Small.  Medium,  and  Large  HMIWI 

Table  2  to  Subpart  Ec — Toxic  Equivalency 
Factors 

Table  3  to  Subpart  Ec — Operating  Parameters 
to  be  Monitored  and  Minimum 
^Measurement  and  Recording  Frequencies 


Subpart  Ec — Standards  of 
Performance  for  Hospital/Medical/ 
Infectious  Waste  Incinerators  for 
Which  Construction  Is  Commancad 
After  June  20,  1996 

f  00.50c    AppllcablHty  and  detegation  of 
auttiorlty. 

(a]  Except  as  provided  in  paragraphs 
(h)  through  (h)  of  this  section,  the 
affected  facility  to  which  this  subpart 
applies  is  each  individual  hospital/ 
medical/infectious  waste  incinerator 
(HMIWI)  for  which  construction  is 
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commenced  after  June  20, 1996  or  for 
which  modification  is  commenced  after 
March  16, 1998. 

(b)  A  combustor  is  not  subject  to  this 
subpart  during  periods  when  only 
pathological  waste,  low-level 
radioactive  waste,  and/or 
chemotherapeutic  waste  (all  defined  in 
§  60.51c)  is  burned,  provided  the  owner 
or  operator  of  the  combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim;  and 

(2)  Keeps  records  on  a  calendar 
quarter  basis  of  the  periods  of  time 
when  only  pathological  waste,  low-level 
radioactivewaste  and/or 
chemotherapeutic  waste  is  burned. 

(c)  Any  co-fired  combustor  (defined  in 
§  60.51c)  is  not  subject  to  this  subpart  if 
the  owner  or  operator  of  the  co-fired 
combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim; 

(2)  Provides  an  estimate  of  the  relative 
amounts  of  hospital  waste,  medical/ 
infectious  waste,  and  other  fuels  and 
wastes  to  be  combusted;  and 

(3)  Keeps  records  on  a  calendar 
quarter  basis  of  the  weight  of  hospital 
waste  and  medical/infectious  waste 
combusted,  and  the  weight  of  all  other 
fuels  and  wastes  combusted  at  the  co- 
fired  combustor. 

(d)  Any  combustor  required  to  have  a 
permit  under  section  3005  of  the  Solid 
Waste  EMsposal  Act  is  not  subject  to  this 
subpart. 

W  Any  combustor  which  meets  the 
applicability  requirements  under 
subpart  Cb,  Ea,  or  Eb  of  this  part 
(standards  or  guidelines  for  certain 
municipal  waste  cmnfaustors)  is  not 
subject  to  this  subpart. 

(fj  Any  pyrolysis  unit  (defined  in 
§  60.51c)  is  not  subject  to  this  subpart 

(g)  Cement  kilns  firing  hospital  waste 
and/or  medical/iniactious  waste  are  not 
subject  to  this  subpart. 

(h)  Physical  or  operational  changes 
made  to  an  existing  HMIWI  solely  for 
the  purpose  of  complying  with  emission 
guidelines  under  subpart  Ce  are  not 
considered  a  modification  and  do  not 
result  in  an  existing  HMIWI  becoming 
subiact  to  this  subpart 

(i)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(c)  of  the  Clean  Air  Act,  the 
following  authorities  shall  be  retained 
by  the  Administrator  and  not  transferred 
to  a  State: 

(1)  The  requirements  of  §60.56c(i) 
establishing  operating  (>arameters  when 
using  controls  other  than  those  listed  in 
§60.S6c(d). 

(2)  Ahemative  methods  of 
demonstrating  compliance  under  $  60.8. 

(j)  Affected  facilities  subject  to  this 
subpart  are  not  subject  to  the 
requirements  of  40  CFR  part  64.  , 


(k)  The  requirements  of  this  subpart 
shall  become  effective  March  16, 1998 

(1)  Beginning  September  15,  2000,  or 
on  the  effective  date  of  an  EPA- 
approved  operating  permit  program 
under  Clean  Air  Act  title  V  and  the 
implementing  regulations  under  40  CFR 
part  70  in  the  State  in  which  the  unit 
is  located,  whichever  date  is  later, 
affected  facilities  subject  to  this  subpart 
shall  operate  pursuant  to  a  permit 
issued  under  the  H'A  approved  State 
operating  permit  program. 

S  60.51c    Oeftnltions. 

Batch  HMIWHae&ns  an  HMIWI  that  is 
-designed  such  that  neither  waste 
charging  nor  a^  removal  can  occiir 
during  combustion. 

BidlogicalsTneans  preparations  made 
from  living  organisms  and  their 
products,  including  .vaccines,  cultures, 
etc.,  intended  for  osa  in  diagnosing, 
immunizing,  or  treating  humans  or 
animals  or  in  research  pertaining     . 
thereto. 

Shod  Products  imaxts  any  product 
derived  fivm  human  blood,  including 
but  not  limited  to  blood  plasma, 
platelets,  red  or  white  blood  coiposcles. 
and  other  derived  licensed  pzodacts. 
such  as  interferon,  etc. 

Body  Fluids  means  liquid  emanating 
or  derived  from  humans  and  limited  to 
blood;  dialysate;  amniotic. 
'Cerebrospinal,  synovial,  pleural, 
peritoneal  and  pericardial  fluids;  and 
semen  and  vagiiul  secretions. 

Bypass  stack  means  a  device  used  for 
discharging  combustion  gases  to  avoid 
severe  damage  to  the  air  pollution 
control  device  or  other  equipment. 

Chemdherapeutic  waste  means  waste 
matoial  resulting  firom  the  production 
or  use  of  antineoplastic  agents  used  for 
the  purpose  of  stopping  or  reversii^  the 
growth  of  mali^iant  cells. 

Co-fired  combustor  means  a  unit 
combusting  hospital  waste  and/or 
medical/infectious  waste  with  other 
fuels  or  wastes  (e.g.,  coal,  municipal 
solid  waste)  and  subject  to  an 
enforceable  requirement  limiting  die 
unit  to  combusting  a  fuel  feed  stream, 
10  percent  or  less  of  the  weight  of  which 
is  comprised,  in  aggregate,  of  hospital 
waste  and  medical/infectious  waste  as 
measured  on  a  calendar  quarter  basis. 
For  purposes  of  this  definition, 
pathological  waste,  chemotherapeutic 
waste,  and  low-level  radioactive  waste 
are  considered  "other"  wastes  when 
calculating  the  percentage  of  hospital 
waste  end  medical/infectious  waste 
combusted. 

Continuous  emission  monitoring 
system  or  CEMS  means  a  monitoring 
system  for  continuously  measuring  and 


recording  the  emissions  of  a  pollutant 
from  an  affected  facility. 

Continuous  HMIWI  means  an  HMIWI 
that  is  designed  to  allow  waste  charging 
and  ash  removal  during  combustion. 

Dioxins/furans  means  the  combined 
emissions  of  tetra-through  octa- 
chlorinated  dibenzo-para-dioxins  and 
dibenzofurans,  as  measured  by  EPA 
Reference  Method  23. 

Dry  scrubber  means  an  add-on  air 
pollution  control  system  that  injects  dry 
alkaline  sorbent  (dry  injection)  or  sprays 
an  alkaline  sorbent  (spray  dryer]  to  react 
with  and  neutralize  acid  gases  in  the 
HMIWI  exhaust  stream  forming  a  dry 
powder  material. 

Fabric  filter  or  baghouseraeans  an 
add-on  air  pollution  control  system  that 
removes  puliculate  matter  (PM)  and 
nonvaporous  metals  emissions  by 
passim  flue  gas  through  filter  bags. 

Facilities  manager  means  the 
individual  in  charge  of  pmrchasing, 
niaintaining,  and  operating  the  HMIWI 
or  the  owner's  or  operator's 
-  representative  responsible  for  the 
management  of  the  lACWI.  Alternative 
titles  may  include  director  of  facilities 
or  vice  president  of  support  services. 

Htgh-nir  phase  means  the  stage  of  the 
batch  operating  cycle  when  the  primary 
chamber  reaches  and  maintains 
maximum  operating  temperatures. 

Hospital  means  any  fedlity  which  has 
an  organized  medical  staff,  maintains  at 
least  six  inpatient  beds,  and  where  the 
jHimary  function  of  the  institution  is  to 
provide  diagnostic  and  therapeutic 
patient  services  and  continuous  nursing 
care  primarily  to  human  inpatients  who 
are  not  related  and  who  stay  on  average 
in  excess  of  24  hours  per  admission. 
This  definition  does  not  include 
fadlities  maintained  lor  the  sole 
purpose  of  providing  nursing  or 
convalescent  care  to  human  patients 
«dio  generally  are  not  acutely  ill  but 
who  require  continuing  medical 
supervision. 

Hospital/medical/infectious  wasia 
incinerator  or  HMIWI  or  HMIWI  unit 
means  any  device  that  combusts  any 
amount  of  hospital  waste  and/or 
medical/infsctious  waste. 

Hospital/medical/infectious  waste 
incinerator  operator  or  HMIWI  operator 
means  any  person  who  operates, 
controls  or  supervises  the  day-to-day 
operation  of  an  HMIWI. 

Hospital  waste  means  discanis 
generated  at  a  hospital,  except  unused 
items  returned  to  the  manufectorer.  The 
definition  of  hospital  waste  does  not 
include  human  ctnpses,  remains,  and 
anatomical  parts  that  are  intended  for 
interment  or  cremation. 

Infectious  agent  means  any  organism 
(such  as  a  virus  or  bacteria)  that  is 
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capable  of  being  communicated  by 
invasion  and  multiplication  in  body 
tissues  and  capable  of  causing  disease  or 
adverse  health  impacts  in  humans. 

Intermittent  HMIWJ  means  an  HMIWI 
that  is  designed  to  allow  waste  charging, 
but  not  ash  removal,  during  combustion. 

Large  HMIWI  means: 

(1)  Except  as  provided  in  (2); 
(i)  An  HMIWI  whose  maximum 

design  waste  burning  capacity  is  more 
than  500  pounds  per  hour;  or 

(ii)  A  continuous  or  intermittent 
HMIWI  whose  maximum  charge  rate  is 
more  than  500  pounds  per  hour:  or 

(iii)  A  batch  HMTWI  whose  maximum 
charge  rate  is  more  than  4,000  pounds 
per  day. 

(2)  The  following  are  not  large 
HMIWI; 

(i)  A  continuous  or  intermittent 
HNOWI  whose  maximum  charge  rate  is 
less  than  or  equal  to  500  pounds  per 
hour;  or 

(iil  A  batch  HMIWI  whose  maximum 
charge  rate  is  less  than  or  equal  to  4.000 
pounds  per  day. 

Low-level  mdioactive  waste  means 
waste  material  which  contains 
radioactive  nuclides  emitting  primarily 
beta  or  gamma  radiation,  or  both,  in 
concentrations  or  quantities  that  exceed 
applicable  federal  or  State  standards  for 
unrestricted  release.  Low-level 
radioactive  waste  is  not  high-level 
radioactive  waste,  spent  nuclear  fuel,  or 
by-product  material  as  defined  by  the 
Atomic  Energy  Act  of  1954  (42  U,S,C 
2014(e)(2)). 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  that  are  caused, 
in  part,  by  poor  maintenance  or  rretoi 
operation  are  not  malfunctions.  During 
periods  of  malfunction  the  operator 
shall  operate  within  established 
parameters  as  much  as  possible,  and 
monitoring  of  all  applicable  operating 
parameters  shall  continue  until  all 
waste  has  been  combusted  or  until  the 
malfunction  ceases,  whichever  comes 
first 

Maximum  charge  rate  means: 

(1)  For  continuous  and  intermittent 
HMIWI.  110  percent  of  the  lowest  3- 
hour  average  charge  rate  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  with  all 
applicable  emission  limits. 

(2)  For  batch  HMIWI.  llO  percent  of 
the  lowest  daily  charge  rate  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  %vith  all 
applicable  emission  limits. 

Maximum  design  waste  burning 
capacity  means:  ^ 


(1)  For  intermittent  and  continuous 
HMIWI. 

C=Fv  X  15.000/8.500 

Where: 

C=HMIWI  capacity,  Ib/hr 

Pv=primary  chamber  volume,  fl^ 

15.000=primary  chamber  heat  release 

rate  factor,  Btu/ftVhr 
8.500=standard  waste  heating  value. 

Btu/Ib: 

(2)  For  batch  HMIWI. 

OPv  X  4.5/8 

Whcra: 

C=HMIWI  capacity.  Ib/hr 
Pv=primary  chamber  volume,  ft' 
4.5=waste  density,  lb/ft' 
8=typical  hours  of  operation  of  a  batch 
HMIWI.  hours. 

Maximum  fabric  filter  inlet 
temperature  means  110  percent  of  the 
lowest  3-hour  average  temperature  at 
the  inlet  to  the  fabric  filter  (taken,  at  a 
minimum,  once  every  minute)  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  with  the 
dioxin/furan  emission  limit. 

Maximum  flue  gas  tempanture  means 
110  percent  of  the  lowest  3-bour  average 
temperature  at  the  outlet  from  the  wet 
scrubber  (taken,  at  a  minimum,  once 
every  minute)  measured  during  the  most 
recent  performance  test  demonstrating 
compliance  with  the  mercury  (Hg) 
emission  limit. 

Medical/ infectious  waste  means  any 
waste  generated  in  the  diagnosis, 
treatment,  or  immunization  of  human 
beings  or  animals,  in  research  pertaining 
thereto,  or  in  the  production  or  testing 
of  biologicals  that  is  listed  in  paragraphs 
(1)  through  (7)  of  this  definition.  The 
definition  of  medical/infectious  waste 
does  not  include  hazardous  waste 
identified  or  listed  under  the  regulations 
in  part  261  of  this  chapter,  household 
waste,  as  defined  in  §  261 .4(b)(l )  of  this 
chapter,  ash  from  incineration  of 
medical/infectious  waste,  once  th» 
incineration  process  has  been 
completed;  human  corpses,  remains, 
and  anatomical  parts  that  are  intended 
for  interment  motion;  and  domestic 
sewage  materials  identified  in 
§  261,4(a)(l)  of  this  chapter. 

(1)  Cultured  and  stocks  of  infectious 
agents  and  associated  biologicals, 
including:  cultures  from  medical  and 
pathological  laboratories;  cultures  and 
stocks  of  infisctious  agents  from  research 
and  industrial  laboratones;  wastes  from 
the  production  of  biologicals;  discarded 
live  and  attenuated  vaccines;  and 
cuhure  dishes  and  devices  used  to 
transfer,  inoculate,  and  mix  cultures. 

(2)  Human  pathological  waste, 
including  tissues,  organs,  and  body 
parts  and  body  fluids  that  are  removed 
during  suirgery  or  autopsy,  or  other 


medical  procedures,  and  specimens  of 
body  fluids  and  their  containers. 

(3)  Human  blood  and  blood  pr6ducts 
including: 

(i)  Liquid  waste  human  blood; 

(ii)  Pnxlucts  of  blood; 

(iii)  Items  saturated  and/or  dripping 
with  human  blood;  or 

(iv)  Items  that  were  saturated  and/or 
dripping  with  human  blood  that  are 
now  caked  with  dried  human  blood; 
including  serum,  plasma,  and  other 
blood  components,  and  their  containers, 
which  were  used  or  intended  for  use  in 
either  patient  care,  testing  and 
laboratory  analysis  or  the  development 
of  pharmaceuticals.  Intravenous  bags  are 
also  include  in  this  category. 

(4)  Sharps  that  have  been  used  in 
animal  or  human  patient  care  or 
treatment  or  in  medical,  research,  or 
industrial  laboratories,  including 
hypodermic  needles,  syringes  (with  or 
without  the  attached  needle),  pasteur 
pipettes,  scalpel  blades,  blood  vials, 
needles  with  attached  tubing,  and 
culture  dishes  (regardless  of  presence  of 
infectious  agents).  Also  included  are 
other  types  of  broken  or  unbroken 
glassware  that  were  in  contact  with 
infectious  agents,  such  as  used  sUdes 
and  cover  slips. 

(5)  Animal  waste  including 
contaminated  animal  carcasses,  body 
paris,  and  bedding  of  animals  that  wer* 
known  to  have  been  exposed  to 
infectious  agents  during  research 
(including  research  in  veterinary 
hospitals),  production  of  biologicals  or 
testing  of  pharmaceuticals, 

(6)  Isolation  wastes  including 
biological  waste  and  discarded  materials 
contaminated  with  blood,  excretions, 
exudates,  or  secretions  from  humans 
who  are  isolated  to  protect  others  fit>m 
certain  highly  communicable  diseases, 
or  isolated  animals  known  to  be  infected 
with  highly  communicable  diseases. 

(7)  Unused  sharps  including  the 
following  unused,  discarded  sharps: 
hypodermic  needles,  suture  needles, 
syringes,  and  scalpel  blades. 

Medium  HMIWI  means: 

(1)  Except  as  provided  in  paragraph 
(2): 

(i)  An  HMIWI  whose  maximum 
design  waste  burning  capacity  is  more 
than  200  pounds  per  hour  but  less  than 
or  equal  to  500  pounds  per  hour;  or 

(ii)  A  continuous  or  intermittent 
HMIWI  whose  maximum  charge  rate  is 
more  than  200  pounds  per  hour  but  less 
than  or  equal  to  500  poimds  per  hour, 
or 

(iii)  A  batch  HMIWI  whose  maximum 
charge  rate  is  more  than  1 ,600  pounds 
per  day  but  less  than  or  equal  to  4,000 
pounds  per  day. 
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(2)  The  following  are  not  medium 
HMIWI: 

(i)  A  continuous  or  intermittent 
HMIWI  whose  maximum  charge  rate  is 
less  than  or  equal  to  200  pounds  per 
hour  or  more  than  500  pounds  per  ho\ir; 
or 

(ii)  A  batch  HMTWI  whose  maximum 
charge  rate  is  more  than  4,000  pounds 
per  day  or  less  than  or  equal  to  1,600 
pounds  per  day. 

Minimum  dioxin/furan  sorbent  flow 
rate  means  90  percent  of  the  highest  3- 
hour  average  dioxin/furan  sorbent  flow 
rate  (taken,  at  a  minimum,  once  every 
hour)  measured  during  the  most  recent 
performance  test  demonstrating 
compliance  with  the  dioxin/furan 
emission  limit. 

Minimum  Hg  sorbent  flow  rate  means 
90  percent  of  the  highest  3-hour  average 
Hg  sorbent  flow  rate  (taken,  at  a 
minimum,  once  every  hour)  measured 
during  the  most  recent  performance  test 
demonstrating  compliance  v«th  the  Hg 
emission  limit. 

Minimum  hydrogen  chloride  (HCl) 
sorbent  flow  rate  means  90  percent  of 
the  highest  3-hour  average  HCl  sorbent 
flow  rate  (taken,  at  a  minimum,  once 
every  hour)  measured  during  the  most 
recent  performance  test  demonstrating 
compliance  with  the  HCl  emission  limit. 

Minimum  horsepower  or  amperage 
means  90  percent  of  the  highest  3-hour 
average  horsepower  or  amperage  to  the 
wet  scrubber  (taken,  at  a  minimum, 
once  every  minute)  measured  during  the 
most  recent  performance  test 
demonstrating  compliance  with  the 
applicable  emission  limits. 

Minimum  pressure  drop  across  the 
wet  scrubber  means  90  percent  of  the 
highest  3-hour  average  pressure  drop 
across  the  wet  scrubber  PM  control 
device  (taken,  at  a  minimum,  once  every 
minute)  measured  during  the  most 
recent  performance  test  demonstrating 
compliance  with  the  PM  emission  limit, 

Mmimum  scrubber  liquor  flow  rate 
means  90  percent  of  the  highest  3-hour 
average  liquor  flow  rale  at  the  inlet  to 
the  wet  scrubber  (taken,  at  a  minimum, 
once  every  minute)  measured  during  the 
most  recent  performance  test 
demonstrating  compliance  with  all 
applicable  emission  limits. 

Minimum  scrubber  liquor  pH  means 
90  percent  of  the  highest  3-hour  average 
liquor  pH  at  the  inlet  to  the  wet 
scrubber  (taken,  at  a  minimum,  once 
every  minute)  measured  during  the  most 
recent  performance  test  demonstrating 
compliance  with  the  HCl  emission  limit. 

Minimum  secondary  chamber 
temperature  means  90  percent  of  the 
highest  3-hour  average  secondary 
chamber  temperature  (taken,  at  a 
minimum,  once  every  minute)  measured 


during  the  most  recent  performance  test 
demonstrating  compliance  with  the  PM, 
CO,  or  dioxin/furan  emission  limits. 
Modification  or  Modified  HMIWI 
means  any  change  to  an  HMIWI  imit 
after  the  effective  date  of  these 
standards  such  that: 

(1)  The  cimiulative  costs  of  the 
modifications,  over  the  life  of  the  unit, 
exceed  50  per  centum  of  the  original 
cost  of  the  construction  and  installation 
of  the  unit  (not  including  the  cost  of  any 
land  purchased  in  cormection  with  such 
construction  or  installation)  updated  to 
current  costs,  or 

(2)  The  change  involves  a  physical 
change  in  or  change  in  the  method  of 
operation  of  the  unit  which  increases 
the  amount  of  any  air  pollutant  emitted 
by  the  unit  for  which  standards  have 
been  established  under  section  129  or 
section  111. 

Operating  day  means  a  24-hour 
period  between  12:00  midnight  and  the 
following  midnight  during  which  any 
amount  of  hospital  waste  or  medical/ 
infectious  waste  is  combusted  at  any 
time  in  the  HMIWI. 

Operation  means  the  period  during 
which  waste  is  combusted  in  the 
incinerator  excluding  periods  of  startup 
or  shutdown. 

Particulate  matter  or  PM  means  the 
total  particulate  matter  emitted  from  an 
HMIWI  as  measured  by  EPA  Reference 
Method  5  or  EPA  Reference  Method  29, 

Pathological  waste  means  waste 
material  consisting  of  only  human  or 
animal  remains,  anatomical  parts,  and/ 
or  tissue,  the  bags/ containers  used  to 
collect  and  transport  the  waste  material, 
and  animal  bedding  (if  applicable). 

Primary  chamber  means  the  chamber 
in  an  HMIWI  that  receives  waste 
material,  in  which  the  waste  is  ignited, 
and  from  which  ash  is  removed, 

Pyrolysis  means  the  endothermic 
gasification  of  hospital  waste  and/or 
medical/infectious  waste  using  external 
energy. 

Secondary  chamber  means  a 
component  of  the  HMIWI  that  receives 
combustion  gases  from  the  primary 
chamber  and  in  which  the  combustion 
process  is  completed. 

Shutdown  means  the  period  of  time 
after  all  waste  has  been  combusted  in 
the  primary  chamber.  For  continuous 
HMIWI,  shutdown  shall  commence  no 
less  than  2  hours  after  the  last  charge  to 
the  incinerator.  For  intermittent  HMIWI, 
shutdown  shall  commence  no  less  than 

4  hours  after  the  last  charge  to  the 
incinerator.  For  batch  HMIWI, 
shutdown  shall  commence  no  less  than 

5  hours  after  the  high-air  phase  of 
combustion  has  been  completed. 

Small  HMIWI  means: 

(1)  Except  as  provided  in  (2); 


(i)  An  HMIWI  whose  maximum 
design  waste  burning  capacity  is  less 
than  or  equal  to  200  pounds  per  hour; 
or 

(ii)  A  continuous  or  intermittent 
HMIWI  whose  maximum  charge  rate  is 
less  than  or  equal  to  200  pounds  per 
hour;  or 

(iii)  A  batch  HMIWI  whose  maximum 
charge  rate  is  less  than  or  equal  to  1,600 
pounds  per  day. 

(2)  The  following  are  not  small 
HMIWI: 

(i)  A  continuous  or  intermittent 
HMIWI  whose  maximum  charge  rate  is 
more  than  200  pounds  per  hour; 

(ii)  A  batch  HMIWI  whose  maximum 
charge  rate  is  more  than  1.600  pounds 
per  day. 

Standard  conditions  means  a 
temperature  of  20°  C  and  a  pressure  of 
101.3  kilopascals. 

Startup  means  the  period  of  time 
between  the  activation  of  the  system 
and  the  first  charge  to  the  unit.  For 
batch  HMIWI.  startup  means  the  period 
of  time  between  activation  of  the  system 
and  ignition  of  the  waste. 

Wet  scrubber  means  an  add-on  air 
pollution  control  device  that  utilizes  an 
alkaline  scrubbing  liquor  to  collect 
particulate  matter  (including 
nonvaporous  metals  and  condensed 
organics)  and/or  to  absorb  and 
neutralize  acid  gases. 

f  60.52c    Emission  limits. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 

§  60,8,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
shall  cause  to  be  discharged  into  the 
atmosphere  from  that  affected  facility 
any  gases  that  contain  stack  emissions 
in  excess  of  the  limits  presented  in 
Table  1  of  this  subpart, 

(b)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 

§  60.8.  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
shall  cause  to  be  discharged  into  the 
atmosphere  from  the  stack  of  that 
affected  facility  any  gases  that  exhibit 
greater  than  10  percent  opacity  (6- 
minute  block  average). 

(c)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 

§  60,8,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facihty 
utilizing  a  large  HMIWI  shall  cause  to  be 
discharged  into  the  atmosphere  visible 
emissions  of  combustion  ash  from  an 
ash  conveying  system  (including        ^ 
conveyor  transfer  points)  in  excess  of  5 
percent  of  the  observation  period  (i,e.,  9 
minutes  per  3-hour  period),  as 
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determined  by  EPA  Reference  Method 
22,  except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section. 

(d)  The  emission  limit  sf)ecified  in 
paragraph  (c)  of  this  section  does  not 
cover  visible  emissions  discharged 
inside  buildings  or  enclosures  of  ash 
conveying  systems;  however,  the 
emission  limit  does  cover  visible 
emissions  discharged  to  the  atmosphere 
from  buildings  or  enclosures  of  ash 
conveying  systems. 

(e)  The  provisions  specified  in 
paragraph  (c)  of  this  section  do  not 
apply  during  maintenance  and  repair-of 
ash  conveying  systems.  Maintenance 
and/or  repair  shall  not  exceed  10 
operating  days  per  calendar  quarter 
unless  the  owner  or  operator  obtains 
written  approval  from  the  State  agency 
establishing  a  date  whereby  all 
necessary  maintenance  and  repairs  of 
ash  conveying  systems  shall  be 
completed. 

§  60.53c    Operator  training  and 
qualification  raqulraments. 

(a)  No  owner  or  operator  of  an 
affected  facility  shall  allow  the  affected 
facility  to  operate  at  any  time  unless  a 
fully  trained  and  qualified  HMIWI 
operator  is  accessible,  either  at  the 
facility  or  available  within  1  hour.  The 
trained  and  qualified  HMIWI  operator 
may  operate  the  HMIWI  directly  or  be 
the  direct  supervisor  of  one  or  more 
HMIWI  operators. 

(b)  Operator  training  and  qualification 
shall  be  obtained  through  a  State- 
approved  program  or  by  completing  the 
requirements  included  in  paragraphs  (c) 
through  (g)  of  this  section. 

(c)  Training  shall  be  obtained  by 
completing  an  HMIWI  op>erator  training 
course  that  includes,  at  a  minimum,  the 
following  provisions: 

(1)  24  Hours  of  training  on  the 
following  subjects: 

(i)  Environmental  concerns,  including 
pathogen  destruction  and  types  of 
emissions: 

(ii)  Basic  combustion  principles, 
including  products  of  combustion: 

(iii)  Operation  of  the  type  of 
incinerator  to  be  used  by  the  operator, 
including  proper  startup,  waste 
charging,  and  shutdown  procedures; 

(iv)  Combustion  controls  and 
monitoring: 

(v)  Operation  of  air  pollution  control 
equipment  and  factors  affecting 
performance  (if  applicable); 

(vi)  Methods  to  monitor  pollutants 
(continuous  emission  monitoring 
systems  and  monitoring  of  HMIWI  and 
air  pollution  control  device  operating 
parameters)  and  equipment  calibration 
procedures  (where  applicable); 

(vii)  Inspection  and  maintenance  of 
the  HMIWI,  air  pollution  control 


devices,  and  continuous  emission 
monitoring  systems: 

(viii)  Actions  to  correct  malfunctions 
or  conditions  that  may  lead  to 
malfunction; 

(ix)  Bottom  and  fly  ash  characteristics 
and  handling  procedures; 

(x)  Applicable  Federal,  State,  and 
local  regulations; 

(xi)  Work  safety  procedures; 

(xii)  Pre-startup  inspections;  and 

(xiii)  Recordkeeping  requirements. 

(2)  An  examination  designed  and 
administered  by  the  instructor. 

(3)  Reference  material  distributed  to 
the  attendees  covering  the  course  topics. 

(d)  Qualification  shall  be  obtained  by: 

(1)  Completion  of  a  training  course 
that  satisfies  the  criteria  under 
paragraph  (c)  of  this  section:  and 

(2)  Either  6  months  experience  as  an 
HMIWI  operator.  6  months  experience 
as  a  direct  supervisor  of  an  HMIWI 
operator,  or  completion  of  at  least  two 
bum  cycles  under  the  observation  of 
two  qualified  HMIWI  operators. 

(e)  Qualification  is  valid  from  the  date 
on  which  the  examination  is  passed  or 
the  completion  of  the  required 
experience,  whichever  is  later. 

(f)  To  maintain  qualification,  the 
trained  and  qualified  HMIWI  operator 
shall  complete  and  pass  an  annual 
review  or  refresher  course  of  at  least  4 
hours  covering,  at  a  minimum,  the 
following: 

(1)  Uf>date  of  regulations; 

(2)  Incinerator  operation,  including 
startup  and  shutdown  procedures; 

(3)  Inspection  and  maintenance; 

(4)  Responses  to  malfunctions  or 
conditions  that  may  lead  to 
malfunction:  and 

(5)  Discussion  of  operating  problems 
encountered  by  attendees. 

(g)  A  lapsed  qualification  shall  be 
renewed  by  one  of  the  following 
methods: 

(1)  For  a  lapse  of  less  than  3  years,  the 
HMIWI  operator  shall  complete  and 
pass  a  standard  annual  refresher  course 
described  in  paragraph  (f)  of  this 
section. 

(2)  For  a  lapse  of  3  years  or  more,  the 
HMIWI  operator  shall  complete  and 
pass  a  training  course  with  the 
minimum  criteria  described  in 
paragraph  (c)  of  this  section. 

(h)  The  owner  or  operator  of  an 
affected  facility  shall  maintain 
documentation  at  the  facility  that 
address  the  following: 

(1)  Summary  of  the  applicable 
standards  under  this  subpart; 

(2)  Description  of  basic  combustion 
theory  applicable  to  an  HMIWI; 

(3)  Procedures  for  receiving,  handling, 
and  charging  waste: 

(4)  HMIWI  startup,  shutdown,  and 
malfunction  procedures; 


(5)  Procedures  for  maintaining  proper 
combustion  air  supply  leveb: 

(6)  Procedures  for  operating  the 
HMIWI  and  associated  air  polluticm 
control  systems  within  the  standards 
established  under  this  subpart; 

(7)  Procedures  for  responding  to 
periodic  malfunction  or  conditions  that 
may  lead  to  malfunction; 

(8)  Procedures  for  monitoring  HMIWI 
emissions; 

(9)  Reporting  and  recordkeeping 
procedures;  and 

(10)  Procedures  for  handling  ash. 
(i)  The  owner  or  operator  of  an 

affected  facility  shall  establish  a 
program  for  reviewing  the  information 
listed  in  paragraph  (h)  of  this  section 
annually  with  each  HMIWI  operator 
(defined  in  §60. 51c). 

(1)  The  initial  review  of  the 
information  listed  in  paragraph  (h)  of 
this  section  shall  be  conducted  within  6 
months  after  the  effective  date  of  this 
subpart  or  prior  to  assumption  of 
responsibilities  affecting  HMIWI 
operation,  whichever  date  is  later. 

(2)  Subsequent  reviews  of  the 
information  listed  in  paragraph  (h)  of 
this  section  shall  be  conducted 
annually. 

(j)  The  information  listed  in  paragraph 
(h)  of  this  section  shall  be  kept  in  a 
readily  accessible  location  for  all 
HMIWI  operators.  This  information, 
along  with  records  of  training  shall  be 
available  for  inspection  by  the  EPA  or 
its  delegated  enforcement  agent  up<Hi 
request. 

f  60,54c    Siting  requirements. 

(a)  The  owner  or  operator  of  an 
affected  facility  for  which  construction 
is  commenced  after  September  15,  1997 
shall  prepare  an  analysis  of  the  impacts 
of  the  affected  facility.  The  analysis 
shall  consider  air  pollution  control 
alternatives  that  minimize,  on  a  site- 
specific  basis,  to  the  maximum  extent 
practicable,  potential  risks  to  public 
health  or  the  environment.  In 
considering  such  alternatives,  the 
analysis  may  consider  costs,  energy 
impacts,  non-air  environmental  impacts, 
or  any  other  factors  related  to  the 
practicability  of  the  alternatives. 

(b)  Analyses  of  facility  impacts 
prepared  to  comply  with  State,  local,  or 
other  Federal  regulatory  requirements 
may  be  used  to  satisfy  the  requirements 
of  this  section,  as  long  as  they  include 
the  consideration  of  air  pollution 
control  alternatives  specified  in 
paragraph  (a)  of  this  section. 

(c)  The  owner  or  operator  of  the 
affected  facility  shall  complete  and 
submit  the  siting  requirements  of  this 
section  as  required  under 
§60.58c(a}(l)(iii). 
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f  60.55c    Waste  management  plan. 

The  owner  or  operator  of  an  affected 
facility  shall  prepare  a  waste 
management  plan.  The  waste 
management  plan  shall  identify  both  the 
feasibility  and  the  approach  to  separate 
certain  components  of  solid  waste  firom 
the  health  care  waste  stream  in  order  to 
reduce  the  amount  of  toxic  emissions 
from  incinerated  waste.  A  waste 
management  plan  may  include,  but  is 
not  limited  to,  elements  such  as  paper, 
cardboard,  plastics,  glass,  battery,  or 
metal  recycling;  or  purchasing  recycled 
or  recyclable  products.  A  waste 
management  plan  may  include  different 
goals  or  approaches  for  different  areas  or 
departments  of  the  facility  and  need  not 
include  new  waste  management  goals 
for  every  waste  stream.  It  should 
identify,  where  possible,  reasonably 
available  additional  waste  management 
measures,  taking  into  account  the 
effectiveness  of  waste  management 
measures  already  in  place,  the  costs  of 
additional  measures,  the  emission 
reductions  expected  to  be  achieved,  and 
any  other  environmental  or  energy 
impacts  they  might  have.  The  American 
Hospital  Association  publication 
entitled  "An  Ounce  of  Prevention: 
Waste  Reduction  Strategies  for  Health 
Care  Facilities"  (incorporated  by 
reference,  see  §60.17)  shall  be 
considered  in  the  development  of  the 
waste  management  plan. 

f  60.56c    Compliance  and  performance 
testing. 

(a)  The  emission  limits  under  this 
subpart  apply  at  all  times  except  during 
periods  of  startup,  shutdown,  or 
malfunction,  provided  that  no  hospital 
waste  or  medical/infectious  waste  is 
charged  to  the  affected  facility  during 
startup,  shutdown,  or  malfunction. 

(b)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
performance  test  as  required  under 

§  60.8  to  determine  compliance  with  the 
emission  limits  using  the  procedures 
and  test  methods  listed  in  paragraphs 
(b)(1)  through  (b)(12)  of  this  section.  The 
use  of  the  bypass  stack  during  a 
performance  test  shall  invalidate  the 
performance  test. 

(1)  All  performance  tests  shall  consist 
of  a  minimum  of  three  test  runs 
conducted  under  representative 
operating  conditions. 

(2)  The  minimum  sample  time  shall 
be  1  hour  per  test  run  unless  otherwise 
indicated. 

(3)  EPA  Reference  Method  1  of 
appendix  A  of  this  part  shall  be  used  to 
select  the  sampling  location  and  number 
of  traverse  points. 

(4)  EPA  Reference  Method  3  or  3A  of 
appendix  A  of  this  part  shall  be  used  for 


gas  composition  analysis,  including 
measurement  of  oxygen  concentration. 
EPA  Reference  Method  3  or  3A  of 
appendix  A  of  this  part  shall  be  used 
simultaneously  with  each  reference 
method. 

(5)  The  pollutant  concentrations  shall 
be  adjusted  to  7  percent  oxygen  using 
the  following  equation: 

C«jj=C™e„  (20.9— 7)/(20.9— %02)  where: 

C«tj=pollutant  concentration  adjusted  to 
7  percent  oxygen; 

Cmei»=pollutant  concentration  measured 
on  a  dry  basis  (20.9 — 7)=20.9 
percent  oxygen — 7  percent  oxygen 
(defined  oxygen  correction  basis); 

20.9=oxygen  concentration  in  air. 
percent:  and 

%02=oxygen  concentration  measured 
on  a  dry  basis,  percent. 

(6)  EPA  Reference  Method  5  or  29  of 
appendix  A  of  this  part  shall  be  used  to 
measure  the  particulate  matter 
emissions. 

(7)  EPA  Reference  Method  9  of 
appendix  A  of  this  part  shall  be  used  to 
measure  stack  opacity. 

(8)  EPA  Reference  Method  10  or  lOB 
of  appendix  A  of  this  part  shall  be  used 
to  measure  the  CO  emissions. 

(9)  EPA  Reference  Method  23  of 
appendix  A  of  this  part  shall  be  used  to 
measure  total  dioxin/furan  emissions. 
The  minimum  sample  time  shall  be  4 
hours  per  test  run.  If  the  affected  facility 
has  selected  the  toxic  equivalency 
standards  for  dioxin/furans.  under 

§  60.52c,  the  following  procedures  shall 
be  used  to  determine  compliance: 

(i)  Measure  the  concentration  of  each 
dioxin/furan  tetra-through  octa- 
congener  emitted  using  EPA  Reference 
Method  23. 

(ii)  For  each  dioxin/furan  congener 
measured  in  accordance  with  paragraph 
(b)(9)(i)  of  this  section,  multiply  the 
congener  concentration  by  its 
corresponding  toxic  equivalency  factor 
specified  in  Table  2  of  this  subpart. 

(iii)  Sum  the  products  calculated  in 
accordance  with  paragraph  Cb)(9)(ii)  of 
this  section  to  obtain  the  total 
concentration  of  dioxins/furans  emitted 
in  terms  of  toxic  equivalency. 
,.  (10)  EPA  Reference  Method  26  of 
appendix  A  of  this  part  shall  be  used  to 
measure  HCI  emissions.  If  the  affected 
facility  has  selected  the  percentage 
reduction  standards  for  HCI  under 
§  60.52c.  the  percentage  reduction  in 
HCI  emissions  (%Rhci)  is  computed 
using  the  following  formula: 


(%R„c,)  = 


E|-Eo 
E| 


xlOO 


Where: 

%RHci=percentage  reduction  of  HCI 
emissions  achieved; 


Ei=HCl  emission  concentration 
measured  at  the  control  device 
inlet,  corrected  to  7  percent  oxygen 
(dry  basis);  and 
E(r=HCl  emission  concentration 
measured  at  the  control  device 
outlet,  corrected  to  7  percent 
oxygen  (dry  basis). 
(11)  EPA  Reference  Method  29  of 
appendix  A  of  this  part  shall  be  used  to 
measure  Pb.  Cd,  and  Hg  emissions.  If 
the  affected  facility  has  selected  the 
percentage  reduction  standards  for 
metals  under  §  60.52c,  the  percentage 
reduction  in  emissions  (%Rm«,i)  is 
computed  using  the  following  formula: 

(*R««i)=[^^]xioo 

Where: 

%Rineuj=percentage  reduction  of  metal 

emission  (Pb,  Cd,  or  Hg)  achieved; 
Eismetal  emission  concentration  (Pb, 

Cd,  or  Hg)  measured  at  the  control 

device  inJet.  corrected  to  7  percent 

oxygen  (dry  basis);  and 
Eo=metal  emission  concentration  (Pb, 

Cd,  or  Hg)  measured  at  the  control 

device  outlet,  corrected  to  7  percent 

oxygen  (dry  basis). 
(12)  The  EPA  Reference  Method  22  of 
appendix  A  of  this  part  shall  be  used  to 
determine  compliance  with  the  fugitive 
ash  emission  limit  under  §60.52c(c). 
The  minimum  observation  time  shall  be 
a  series  of  three  1-hour  observations. 

(c)  Following  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 
S  60.8.  whichever  date  comes  first,  the 
owner  or  operator  of  an  affected  facility 
shall: 

(1)  Determine  compliance  with  the 
opacity  limit  by  conducting  an  aimual 
performance  test  (no  more  than  12 
months  following  the  previous 
performance  test)  using  the  applicable 
procedures  and  test  methods  listed  in 
paragraph  (b)  of  this  section. 

(2)  Determine  compliance  with  the 
PM.  CO,  and  HCI  emission  limits  by 
conducting  an  annual  performance  test 
(no  more  than  12  months  following  the 
previous  performance  test)  using  the 
applicable  procedures  and  test  methods 
listed  in  paragraph  (b)  of  this  section.  If 
all  three  performance  tests  over  a  3-year 
period  indicate  compUance  with  the 
emission  limit  for  a  pollutant  (PM,  CO, 
or  HCI),  the  owner  or  operator  may 
forego  a  performance  test  for  that 
pollutant  for  the  subsequent  2  years.  At 
a  minimum,  a  performance  test  for  PM, 
CO.  and  HCI  shall  be  conducted  every 
third  year  (no  more  than  36  months 
following  the  previous  performance 
test).  If  a  performance  test  conducted 
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every  third  year  indicates  compliance 
with  the  emission  limit  for  a  pollutant 
(PM.  CO,  or  HCl).  the  owner  or  operator 
may  forego  a  performance  test  for  that 
pollutant  for  an  additional  2  years.  If 
any  f)erformance  test  indicates 
noncompliance  with  the  respective 
emission  limit,  a  performance  test  for 
that  pollutant  shall  be  conducted 
annually  until  all  annual  performance 
tests  over  a  3-year  period  indicate 
compliance  with  the  emission  limit.  The 
use  of  the  bypass  stack  during  a 
performance  test  shall  invalidate  the 
performance  test. 

(3)  For  large  HMIWI.  determine 
compliance  with  the  visible  emission 
limits  for  fugitive  emissions  bom 
flyash/bottom  ash  storage  and  handling 
by  conducting  a  performance  test  using 
Q'A  Reference  Method  22  on  an  annual 
basis  (no  more  than  12  months 
following  the  previous  performance 
test). 

(4)  Facilities  using  a  CEMS  to 
demonstrate  compliance  with  any  of  the 
emission  limits  under  §60. 52c  shall: 

(i)  Determine  compliance  with  the 
appropriate  emission  limit(s)  using  a  12- 
hour  rolling  average,  calculated  each 
hour  as  the  average  of  the  previous  12 
operating  hours  (not  including  startup, 
shutdown,  or  malfunction). 

(ii)  Operate  all  CEMS  in  accordance 
with  the  applicable  procedures  under 
appendices  B  and  F  of  this  part. 

(d)  The  owner  or  operator  of  an 
affected  facility  equipped  with  a  dry 
scrubber  followed  by  a  iiabric  filter,  a 
wet  scrubber,  or  a  diy  scrubber  followed 
by  a  fabric  filter  and  wet  scrubber  shall: 

(1)  Establish  the  appropriate 
maximum  and  minimum  operating 
parameters,  indicated  in  Table  3  of  this 
subpart  for  each  control  system,  as  site 
speciHc  operating  parameters  during  the 
initial  performance  test  to  determine 
compliance  with  the  emission  limits; 
and 

(2)  Following  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 

§  60.8.  whichever  date  comes  first, 
ensure  that  the  affected  fecility  does  not 
operate  above  any  of  the  applicable 
maximum  operating  parameters  or 
below  any  of  the  applicable  minimum 
operating  parameters  listed  in  Table  3  of 
this  subpart  and  measured  as  3-hour 
rolling  averages  (calculated  each  hour  as 
the  average  of  the  previous  3  operating 
hours)  at  all  times  except  during  periods 
of  startup,  shutdown  and  malfunction. 
Operating  parameter  limits  do  not  apply 
during  performance  tests.  Operation 
above  the  established  maximum  or 
below  the  established  minimum 
operating  parameters)  shall  constitute  a 


violation  of  established  operating 
parameter(s). 

(e)  Except  as  provided  in  paragraph 
(h)  of  this  section,  for  affected  facilities 
equipped  with  a  dry  scrubber  followed 
by  a  fabric  filter: 

(1)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  secondary  chamber 
temperature  (each  measured  on  a  3-bour 
rolling  average)  simultaneously  shall 
constitute  a  violation  of  the  CO 
emission  limit. 

(2)  Operation  of  the  affiacted  faciUty 
above  the  maximum  fabric  filter  inlet 
temperature,  above  the  maximum 
charge  rate,  and  below  the  minimimi 
dioxin/furan  sorbent  flow  rate  (each 
measured  on  a  3-hour  rolling  average) 
simultaneously  shall  constitute  a 
violation  of  the  dioxin/furan  emission 
limit. 

(3)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  HCl  sorbent  flow 
rate  (each  measured  on  a  3-hour  rolling 
average)  simultaneously  shall  constitute 
a  violation  of  the  HCl  emission  limit. 

(4)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  Hg  sorbent  flow 
rate  (each  measured  on  a  3-hour  rolling 
average)  simultmeously  shall  constitute 
a  violation  of  the  Hg  emission  limit. 

(5)  Use  of  the  bypass  stack  (except 
during  startup,  shutaown,  or 
malfunction)  shall  constitute  a  violation 
of  the  PM,  dioxin/furan.  HCl,  Pb,  Cd 
and  Hg  emission  limits. 

(f)  Except  as  provided  in  paragraph 
(h)  of  this  section,  for  affected  facilities 
equipped  with  a  wet  scrubber: 

(1)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  pressure  drop 
across  the  wet  scrubber  or  below  the 
minimum  horsepower  or  amperage  ^o 
the  system  (each  measured  on  a  3 -hour 
rolling  average)  simultaneously  shall 
constitute  a  violation  of  the  PM 
emission  limit. 

(2)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  secondary  chamber 
temperature  (each  measured  on  a  3-hour 
rolling  average)  simultaneously  shall 
constitute  a  violation  of  the  CO 
emission  limit. 

(3)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate,  below 
the  minimum  secondary  chamber 
temperature,  and  below  the  minimum 
scrubber  liquor  flow  rate  (each 
measured  on  a  3-hour  rolling  average) 
simultaneously  shall  constitute  a 
violation  of  the  dioxin/furan  emission 
limit. 

(4)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 


below  the  minimum  scrubber  liquor  pH 
(each  measured  on  a  3-hour  rolling 
average)  simultaneously  shall  constitute 
a  violation  of  the  HCl  emission  limit. 

(5)  Operation  of  the  affected  facility 
above  the  maximum  flue  gas 
temperature  and  above  the  maximum 
charge  rate  (each  measured  on  a  3-hour 
rolling  average)  simultaneously  shall 
constitute  a  violation  of  the  Hg  emission 
limit. 

(6)  Use  of  the  bypass  stack  (except 
during  startup,  shutdown,  or 
malfunction)  shall  constitute  a  violation 
of  the  PM,  dioxin/filran,  HQ,  Pb,  Cd 
and  Hg  emission  limits. 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section,  for  affected  facilities 
equipped  with  a  dry  scrubber  followed 
by  a  fabric  filter  and  a  wet  scrubber: 

(1)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  secondary  chamber 
temperature  (each  measiired  on  a  3-bour 
rolling  average)  simultaneously  shall 
constitute  a  violation  of  the  CO 
emission  limit. 

(2)  Operation  of  the  affected  facility 
above  the  maximum  fabric  filter  inlet 
temperature,  above  the  maximum 
charge  rate,  and  below  the  minimum 
dioxin/furan  sorbent  flow  rate  (each 
measured  on  a  3-hour  rolling  average) 
simultaneously  shall  constitute  a 
violation  of  the  dioxin/furan  emission 
limit. 

(3)  Operation  of  the  affected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  scrubber  liquor  pH 
(each  measured  on  a  3-hour  rolling 
average)  simultaneously  shall  constitute 
a  violation  of  the  HCl  emission  limit. 

(4)  Operation  of  the  affiected  facility 
above  the  maximum  charge  rate  and 
below  the  minimum  Hg  sorbent  flow 
rate  (each  measured  on  a  3-hour  rolling 
average)  simultaneously  shall  constitute 
a  violation  of  the  Hg  emission  limit. 

(5)  Use  of  the  bypass  stack  (except 
during  startup,  shutdown,  or 
malfunction)  shall  constitute  a  violation 
of  the  PM,  dioxin/furan,  HCl,  Pb,  Cd 
and  Hg  emission  limits. 

(h)  The  owner  or  operator  of  an 
affected  facility  may  conduct  a  repeat 
performance  test  within  30  days  of 
violation  of  applicable  operating 
parameter(s)  to  demonstrate  that  the 
affected  facility  is  not  in  violation  of  the 
applicable  emission  limit(s).  Repeat 
performance  tests  conducted  pursuant 
to  this  paragraph  shall  be  conducted 
using  the  identical  operating  parameters 
that  indicated  a  violation  under 
parara^aph  (e),  (f),  or  (g)  of  this  section. 

(i)  The  owner  or  operator  of  an 
affected  facility  using  an  air  pollution 
control  device  other  than  a  dry  scrubber 
followed  by  a  fabric  filter,  a  wet 
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scrubber,  or  a  dry  scrubber  followed  by 
a  fabric  filter  and  a  wet  scrubber  to 
comply  with  the  emission  limits  under 
§  60.52c  shall  petition  the  Administrator 
for  other  site-specific  operating 
parameters  to  be  established  during  the 
initial  performance  test  and 
contiiuiously  monitored  thereafter.  The 
owner  or  operator  shall  not  conduct  the 
:  initial  performance  test  until  after  the 
petition  has  been  approved  by  the 
Administrator. 

(j)  The  owner  or  operator  of  an 
affected  facility  may  conduct  a  repeat 
performance  test  at  any  time  to  establish 
new  values  for  the  operating  parameters. 
The  Administrator  may  request  a  repeat 
performance  test  at  any  time. 

S  60.57c    Monitoring  requirements. 

(a)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate 
(to  manufacturers'  specifications), 
maintain,  and  operate  devices  (or 
establish  methods)  for  monitoring  the 
applicable  maximum  and  minimum 
operating  parameters  listed  in  Table  3  of 
this  subpart  such  that  these  devices  (or 
methods)  measure  and  record  values  for 
these  operating  parameters  at  the 
frequencies  indicated  in  Table  3  of  this 
subpart  at  all  times  except  during 
periods  of  startup  and  shutdown. 

(b)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate 
(to  manufacturers'  specifications), 
maintain,  and  operate  a  device  or 
method  for  measuring  the  use  of  the 
bypass  stack  including  date,  time,  and 
duration. 

(c)  The  owner  or  operator  of  an 
affected  facility  using  something  other 
than  a  dry  scrubber  followed  by  a  fabric 
filter,  a  wet  scrubber,  or  a  dry  scrubber 
followed  by  a  fabric  filter  and  a  wet 
scrubber  to  comply  with  the  emission 
limits  under  §  60.52c  shall  install, 
calibrate  (to  the  manufacturers' 
specifications),  maintain,  and  operate 
the  equipment  necessary  to  monitor  the 
site-specific  operating  parameters 
developed  pursuant  to  §60.56c(i). 

(d)  Tne  owner  or  operator  of  an 
affected  facility  shall  obtain  monitoring 
data  at  all  times  during  HMIWI 
operation  except  during  periods  of 
monitoring  equipment  malfunction, 
calibration,  or  repair.  At  a  minimum, 
valid  monitoring  data  shall  be  obtained 
for  75  percent  of  the  operating  hours  per 
day  and  for  90  percent  of  the  operating 
days  per  calendar  quarter  that  the 
affected  facility  is  combusting  hospital 
waste  and/or  medical/infectious  waste. 

§  60.58c    Reporting  and  recordtceeping 
requirements. 

(a)  The  owner  or  operator  of  an 
affected  facility  shall  submit 


notifications,  as  provided  by  §  60.7.  In 
addition,  the  owner  or  operator  shall 
submit  the  following  information: 

(1)  Prior  to  commencement  of 
construction; 

(i)  A  statement  of  intent  to  construct; 

(ii)  The  anticipated  date  of 
commencement  of  construction;  and 

(iii)  All  documentation  produced  as  a 
result  of  the  siting  requirements  of 
§  60.54c. 

(2)  Prior  to  initial  startup; 
(i)  The  type(s)  of  waste  to  be 

combusted; 

(ii)  The  maximum  design  waste 
burning  capacity; 

(iii)  'The  anticipated  maximum  charge 
rate;  and 

(iv)  If  applicable,  the  petition  for  site- 
specific  operating  parameters  under 
§60.56c(i). 

(b)  The  owner  or  operator  of  an 
affected  facility  shall  maintain  the 
following  information  (as  applicable)  for 
a  period  of  at  least  5  years: 

(1)  Calendar  date  of  each  record; 

(2)  Records  of  the  following  data: 
(i)  Concentrations  of  any  pollutant 

listed  in  §  60.52c  or  measurements  of 
opacity ~as  determined  by  the 
continuous  emission  monitoring  system 
(if  applicable); 

(ii)  Results  of  fuptive  emissions  (by 
EPA  Reference  Method  22)  tests,  if 
applicable; 

fiii)  HMIWI  charge  dates,  times,  and 
weights  and  hourly  charge  rates; 

(iv)  Fabric  filter  inlet  temperatures 
during  each  minute  of  operation,  as 
applicable; 

(v)  Amount  and  type  of  dioxin/furan 
sorbent  used  during  each  hour  of 
operation,  as  applicable; 

(vi)  Amount  and  type  of  Hg  sorbent 
used  during  each  hour  of  operation,  as 
applicable; 

(vii)  Amount  and  type  of  HCl  sorbent 
used  during  eack  hour  of  operation,  as 
applicable; 

(viii)  Secondary  chamber 
temperatures  recorded  during  each 
minute  of  operation; 

(ix)  Liquor  flow  rate  to  the  wet 
scrubber  inlet  during  each  minute  of 
operation,  as  applicable; 

(x)  Horsepower  or  anfperage  to  the 
wet  scrubber  during  each  minute  of 
operation,  as  applicable; 

(xi)  Pressure  arop  across  the  wet 
scrubber  system  during  each  minute  of 
operation,  as  applicable, 

(xii)  Temperature  at  the  outlet  from 
the  wet  scrubber  during  each  minute  of 
operation,  as  applicable; 

(xiii)  pH  at  the  inlet  to  the  wet 
scrubber  during  each  minute  of 
operation,  as  applicable, 

(xiv)  Records  indicating  use  of  the 
bypass  stack,  including  dates,  times, 
and  durations,  and 


(xv)  For  affected  fadfities  ccwnplying 
with  §§  60.56c(i)  and  60.57c(c),  the 
owner  or  operator  shall  maintain  all 
operating  parameter  data  collected. 

(3)  Identification  of  calendar  days  for 
which  data  on  emission  rates  or 
opwating  parameters  specified  under 
paragraph  (b)(2)  of  this  section  have  not 
been  obtained,  with  an  identification  of 
the  emissicKi  rates  or  operating 
parameters  not  measured,  reasons  for 
not  obtaining  the  data,  and  a  description 
of  corrective  actions  taken. 

(4)  Identification  of  calendar  days, 
times  and  durations  of  malfunctions,  a 
description  of  the  malfunction  and  the 
corrective  action  taken. 

(5)  Identification  of  calendar  days  for 
which  data  on  emission  rates  or 
operating4>arameters  specified  under 
paragraph  (b)(2)  of  this  section  exceeded 
the  applicable  limits,  with  a  description 
of  the  exceedances,  reasons  for  such 
exceedances.  and  a  description  of 
corrective  actions  taken. 

(6)  The  results  of  the  initial,  annual, 
and  any  subsequent  performance  tests 
conducted  to  determine  compUance 
with  the  emission  limits  and/or  to 
establish  operating  parameters,  as 
applicable. 

(7)  All  doaunentation  produced  as  a 
result  of  the  siting  requirements  of 

§  60.54c; 

(8)  Records  showing  the  names  of 
HMIWI  operators  who  have  completed 
review  of  the  information  in  §60.53c(h) 
as  required  by  §  60.53c(i),  including  the 
date  of  the  initial  review  and  all 
subsequent  annual  reviews; 

(9)  Records  showing  the  names  of  the 
HMIWI  operators  who  have  completed 
the  operator  training  requirements, 
including  documentation  of  training 
and  the  dates  of  the  training: 

(10)  Records  showing  the  names  of 
the  HMIWI  operators  who  have  met  the 
criteria  for  qualification  under  §  60.53c 
and  the  dates  of  their  qualification;  dnd 

(1 1)  Records  of  calibration  of  any 
monitoring  devices  as  required  under 
§60.57c(a),  (b),and(c). 

(c)  The  owner  or  operator  of  an 
affected  facility  shall  submit  the 
information  specified  in  paragraphs 
(c)(1)  through  (c)(3)  of  this  section  no 
later  than  60  days  following  the  initial 
performance  test.  All  reports  shall  be 
signed  by  the  facilities  manager. 

(1)  The  initial  performance  test  data 
as  recorded  under  §60. 56c(b)(l)  through 
(b)(12),  as  applicable. 

(2)  The  values  for  the  site-specific 
operating  parameters  established 
pursuant  to  §  60.56c(d)  or  (i),  as 
applicable. 

(3)  The  waste  management  plan  as 
specified  in  §  60.55c. 
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(d)  An  annual  report  shall  be 
submitted  1  year  following  the 
submission  of  the  information  in 
paragraph  (cj  of  this  section  and 
subsequent  reports  shall  be  submitted 
no  more  than  12  months  following  the 
previous  report  (once  the  unit  is  subject 
to  permitting  requirements  under  Title 
V  of  the  Clean  Air  Act,  the  owner  or 
operator  of  an  a^ected  facility  must 
submit  these  reports  semiannually).  The 
annual  report  shall  include  the 
information  specified  in  paragraphs 
(d)(1)  through  (d)(8)  of  this  section.  All 
reports  shall  be  signed  by  the  facilities 
manager. 

(1)  The  values  for  the  site-specific 
operating  parameters  established 
pursuant  to  §  60.56c(d)  or  (i),  as 
applicable. 

[2)  The  highest  maximum  operating 
parameter  and  the  lowest  minimum 
operating  parameter,  as  applicable,  for 
each  operating  parameter  recorded  for 
the  calendar  year  being  reported, 
pursuant  to  §60.56c(d)  or  (i),  as 
applicable. 


(3)  The  highest  maximum  operating 
parameter  and  the  lowest  minimum 
operating  parameter,  as  applicable  for 
each  operating  parameter  recorded 
pursuant  to  §  60.56c(d)  or  (i)  for  the 
calendar  year  preceding  the  year  being 
reported,  in  order  to  provide  the 
Administrator  with  a  summary  of  the 
performance  of  the  affected  facility  over 
a  2-year  period. 

(4)  Any  information  recorded  under 
paragraphs  (b)(3)  through  (b)(5)  of  this 
section  for  the  calendar  year  being 
reported. 

(5)  Any  information  recorded  under 
paragraphs  (b)(3)  through  (b)(5)  of  this 
section  for  the  calendar  year  preceding 
the  year  being  reported,  in  order  to 
provide  the  Administrator  with  a 
summary  of  the  performance  of  the 
affected  facility  over  a  2-year  period. 

(6)  If  a  performance  test  was 
conducted  during  the  reporting  period, 
the  results  of  that  test. 

(7)  If  no  exceedances  or  malfunctions 
were  reported  under  paragraphs  (b)(3) 
through  (b)(5)  of  this  section  for  the 


calendar  year  being  reported,  a 
statement  that  no  exceedances  occurred 
during  the  reporting  period. 

(8)  Any  use  of  the  bypass  stack,  the 
duration,  reason  for  malfunction,  and 
corrective  action  taken. 

(e)  The  owner  or  operator  of  an 
affected  facility  shall  submit  semiannual 
reports  containing  any  information 
recorded  under  paragraphs  (b)(3) 
through  (b)(5)  of  this  section  no  later 
than  60  days  following  the  reporting 
period.  The  first  semiannual  reporting 
period  ends  6  months  following  the 
submission  of  information  in  paragraph 
(c)  of  this  section.  Subsequent  reports 
shall  be  submitted  no  later  than  6 
calendar  months  following  the  previous 
report.  All  reports  shall  be  signed  by  the 
facilities  manager. 

(f)  All  records  specified  under 
paragraph  (b)  of  this  section  shall  be 
maintained  onsite  in  either  paper  copy 
or  computer-readable  format,  unless  an 
alternative  format  is  approved  by  the 
Administrator. 


Table  1  to  Subpart  Ec— Emission  Limits  for  Small,  Medium,  and  Large  HMIWI 


Units  (7  percent  oxygen,  dry  basis) 

Emission  limits 

Pollutant 

HMIWI  size 

SmaU 

Medium 

Large 

Particuiate  matter  

MiWgrams   per  dry   standard  cubic  meter 
(grains  per  dry  standard  cut)ic  foot). 

69  (0.03) 

34  (0.015)  .„ „... 

34  (0.015). 

Cartx>n  monoxide  

Parts  per  million  by  volume  

40  

40  

40. 

Dioxins/lurans 

I^nograms  per  dry  standard  cubic  meter 
total  dioxins/lurans  (grams  per  billion  dry 
standard  cubic  feet)  or  nanograms  per  dry 
standard  cub«c  meter  total  dioxins/furans 
TEG  (grains  per  billion  dry  standard  cutiic 
feet). 

125  (55)  or  2.3  (1.0).. 

25  (11)  or  0.6  (0.26)  .. 

25  (11)  or  0.6  (0.26). 

Hydrogen  cNoride  

Sulfur  dioxide  .._ 

Parts  per  million  or  percent  reduction 

15  Of  99% „ 

15  or  99% 

15  or  99%. 

Parts  per  miMion  by  volume  

55  ..._ „... 

55 

56. 

Nitrogen  oxides  

Parts  per  million  by  volume  

250  ..._ 

250  

250. 

Lead _„ 

Milligrams   per   dry    standard   cubic   meter 
(grains  per  thousand  dry  standard  cubie 
feet)  or  percent  reduction. 

1.2  (0.52)  or  70%  

0.07  (0.03)  Of  98%  .... 

0.07  (0.03)  Of  98%. 

Cadmium  

MiNigfams   per   dry   standard  cubic   meter 
(grains  per  tt>ousand  dry  standard  cubic 
feet)  or  percent  reduction. 

0.16  (0.07)  or  65%  .... 

0.04  (0.02)  or  90%  .... 

0.04  (0.02)  or  90%. 

Mercwy „ 

Miligrams   per  dry   starxjard   cubic   n^er 
(grains  per  ttiousand  dry  standard  ajbic 
feet)  or  percent  reduction. 

0.55  (0.24)  or  85%  .... 

0.55  (0.24)  or  85%  .... 

0.56  (0.24)  Of  85%. 

•^ 
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Table  2  To  Supbart  Ec— Toxic  Equivalency  Factors— Continued 


Dioxin/furan  congener 


1,2,3,4,7,8-hexachlorinated  dibenzofuran 

1,2,3,6,7,8-hexacfilorinated  dibenzofuran  .„ „. 

1,2,3,7,8,9-fiexacfilorinated  dibenzofuran 

23,4,6,7,8-hexachlorinated  dibenzofuran „... 

1 ,2,3,4,6, 7,&-heptachlorinaled  dibenzofuran  ...^..„.. 

1,2,3,4,7,8,9'heptacfilorinated  ditjenzofuran  „. 

Octactilorinated  ditsenzoluran _ 


Toxic  equiva- 
lency factor 


0.1 

ai 

0.1 

0.1 

0.01 

0.01 

0.001 


Table  3  to  Subpart  Ec— Operating  Parameters  to  be  Monitored  and  Minimum  Measurement  and  Recording 

Frequencies 


Operating  pararaetars  to  be  monitored 


Maximum  operating  parameters: 

Maximum  charge  rate .CT. _„_.._ 

Maximum  fabric  filter  inlet  temperatui* _„ 

Maximum  flue  gas  temperature ...^.. 

Minimum  operatiT>g  parameters: 

Minimum  secor>dary  ctrnmbw  temperature  „„_. 

Minimum  dioxin/furan  sortoent  ftow  rate  ^ .. 

Minimum  HOI  sortient  flow  rate . „ 

Minimum  mercury  <Hg)  sortient  flow  cat* 

Minimum  pressijre  drop  across  the  wet  scrubber  or  mini- 
mum horsepower  or  amperage  to  wet  scrubber. 

Minimum  scrutiber  liquor  flow 

Minimum  scrubber  liquor  pH 


Minimum  frequency 


Data  measure- 
ment 


Continuous 
Continuous 
Continuous 

Continuous 

Hourly _ 

Hourly 

Hourty  

Continuous 

Continuous 
Continuous 


DatarecoRSng 


Ixttour  ... 
Ixmioute 
Ixmiaute 

Ixminute  . 
1>draur  .... 
Ixhour  .... 
txhouf -.., 
Ixminute  . 

Ixminute . 
Ixminute. 


Control  system 


Dry  scrub- 
ber toNowed 
by  fabric  fil- 
ter 


• 
• 


Wet  scrub- 
ber 


V 


• 
• 


Dry  scrub- 
ber foBowed 
by  fabric  fil- 
ler and  wet 

scnjbber 


^ 
¥ 


• 
• 
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Table  2  To  Supbart  Ec— Toxic  Equivalency  Factors 


Dioxin/furan  congener 


Toxic  equiva- 
lency factor 


2,3,7,8-tetTachlorinated  dit>enzo-p-dioxin 

1J2,3,7.8-pentachloonated  dibenzo-p-dioxin 

1 ,2,3,4,7,8-hexachlonnated  dit>enzo-p-dioxin  .... 

1,2,3.7,8,9-hexachlonnated  dit)enzo-p-dioxin  

1 ,2,3,6,7,8-hexachlorinated  ditjenzo-p-dioxin  .... 
1 ,2,3,4 ,6,7,8-heptachlohnated  dibenzo-p-dioxin 

octachlorinated  dibenzo-p-dioxin  

2,3,7,8-tetrachlonnated  dit)enzofuran  _.... 

2,3,4,7, 8-oentachlorinated  dit)enzofuran  

1,2,3,7.8-pentachionnated  dibenzofuran 


1 

0.5 

0.1 

0.1 

0.1 

0.01 

0.001 

0.1 

0.5 

0.05 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
[FRL-688»-3] 
RIN  2040-AC64 

Guidelirws  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  EPA  Method  1613 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Today's  Rnal  regulation 
amends  the  "Guidelines  Establishing 
Test  Procedures  for  the  Analysis  of 
Pollutants"  under  section  304(h)  of  the 
Clean  Water  Act  to  approve  EPA 
Method  1613  for  determination  of  tetra- 
through  octa-chlorinated,  2,3,7,8- 
substituted,  dibenzo-p-dioxins  and 
dibenzofurans  (CDDs/CDFs)  by  high 
resolution  gas  chromatography  (HRCC) 
coupled  with  high  resolution  mass 
spectrometry  (HRMS).  This  regulation 
makes  available  at  40  CFR  part  136  an 
additional,  more  sensitive  test 
procedure  for  CDDs/CDFs.  Method  1613 
is  the  most  sensitive  analytical  test 
procedure  approved  under  the  Clean 
Water  Act  for  the  analysis  of  CDDs/ 
CDFs  because  it  measures  into  the  low 
part-per-quadrillion  (ppq)  range.  Use  of 
approved  test  procedures  is  required 
whenever  the  discharge  constituent 
specified  is  required  to  be  measured  for: 
a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
application;  discharge  monitoring 
reports;  state  certification;  and  other 
requests  from  the  permitting  authority 
for  quantitative  or  qualitative  effluent 
data.  Use  of  approved  test  procedures 
also  is  required  for  the  expression  of 
pollutant  amounts,  characteristics,  or 
properties  in  effluent  limitations 
guidelines  and  standards  of 
performance  and  pretreatment 
standards,  unless  otherwise  specifically 
noted  or  defined. 
EFFECTIVE  DATE:  This  regulation  is 
effective  October  15, 1997.  In 
accordance  with  40  CFR  23.2,  this  rule 
shall  be  considered  issued  for  the 
purposes  of  judicial  review  September 
29,  1997,  at  1  p.m.  eastern  daylight  time. 
Under  section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  these 
amendments  can  be  obtained  only  by 
filing  a  petition  for  review  in  the  United 
States  Court  of  Appeals  within  120  days 
after  they  are  considered  issued  for  the 
purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  Clean  Water  Act. 
the  requirements  of  these  amendments 
may  not  be  challenged  later  in  civil  or 


criminal  proceedings  to  enforce  these 
requirements. 

ADDRESSES:  Documents  that  support  this 
final  rule  are  in  the  Water  Docket  and 
are  available  for  public  inspection  from 
9  a.m.  to  4  p.m.  in  Room  M2616,  401 
M  Street,  SW.,  Washington,  D.C.  20460, 
phone:  (202)  260-3027.  The  Docket  staff 
request  that  interested  parties  call  for  an 
appointment  before  visiting  the  Docket. 
The  EPA  regulations  at  40  CFR  Part  2 
provide  that  a  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Honaker  at  (202)  260-2272,  USEPA 
Office  of  Science  and  Technology, 
Engineering  and  Analysis  Division 
(4303),  401  M  Street.  SW.,  Washington. 
IX:  20460. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  action  approves  a  test  procedure 
for  the  determination  of  tetiA^  through 
octa-chlorinated,  2,3,7,8-substituted, 
CDDs/CDFs  in  wastewater  by  HRCC/ 
HRMS.  Regulatory  authorities  may,  at 
their  discretion,  require  use  of  this 
method  in  NPDES  permits.  Entities 
potentially  regulated  by  this  action  are 
listed  in  the  table  below. 


Category 


PuWic 


Privale 


Examples  of  regulated  entities 


Government  latX}ratories  that  de- 
velop or  employ  analytical  meth- 
ods for  use  in  demonstrating 
compliance  with  the  CWA. 

Commercial  laboratories,  consen- 
sus methods  organizations,  in- 
strument manufacturers,  ven- 
dors, and  other  entities  that  de- 
velop or  employ  analytical  melt>- 
ods  for  use  In  demonstratir^g 
compliance  with  the  CWA. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  language  of  today's  rule  at 
§  136.3.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline  of  Preamble 

I.  Authority 

n.  Background  and  History 
A.  Analytical  Methods  Under  4a  CFR  Fait 
136,  Including  Method  1613 


B.  Promulgation  of  Method  1613  Under 
EPA's  Drinking  Water  Rules 

C.  Proposal  of  Method  1613  for  Monitoring 
in  Pulp,  Paper,  and  Paperboard  Industry 
Wastewaters 

III.  Summary  of  the  Final  Rule  Amending 

Part  136 

A.  Purpose 

B.  Summary  of  Improvements  Since 
Proposal 

1.  Development  of  Improved  Quality 
Control  Acceptance  Criteria 

(a)  Interlaboratory  Method  Validation 
Study 

(i)  Simulated  Sample  Extracts 

(ii)  Sample  Processing 

(iii)  Data  Submission  by  Laboratories 

(b)  Data  from  the  Pulp  and  Paper  Long- 
term  Variability  Study 

(c)  Statistical  Analysis 

2.  Procedures  for  Fish  and  Other  Tissues 

(a)  Extraction  Procedures 

(i)  Dehydration  and  Soxhiet  Extraction 
(ii)  Hydrochloric  Acid  Digestion  and 
Extraction 

(b)  Bulk  Lipid  Removal  Procedures  for 
Soxhiet  Extracts 

(i)  Anthropogenic  Isolation  Column 
(ii)  Acidified  Silica  Gel 

(c)  Sulfuric  Acid  Back-extraction  for  HCl- 
digested  Extracts 

(d)  Further  Cleanup  of  Tissue  Extracts 

3.  Solid-phase  Extraction  of  Aqueous 
Samples 

4.  Sample  Preservation  and  Holding  Times 

5.  Other  Improvements 

C.  Method  Detection  Limit  (MDL)  Studies 

IV.  Public  Participation  and  Response  to 

Comments 

A.  Duplication  of  Methods 

B.  Method  Flexibility 

C.  Feasibility-Instrumentation  and  Cost 
Issues 

1.  Waste 

2.  InsUnimentation 

D.  Insufficient  Validation-General 
Comments 

E.  Insufficient  Validation  of  the  Matrices 
Sf>ecified  in  the  Federal  Register 
Document 

F.  Interlaboratory  Study 

G.  Method  Detection  Limit  Studies 
H.  Detection/Quantitation  Levels 

I.  Quality  Assurance/Quality  Control  (QA/ 

QC) 
).  Miscellaneous 
K.  Technical  Comments 

V.  Regulatory  Analysis 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Reform  Act 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Authority 

Today's  final  rule  is  promulgated 
under  the  authority  of  sections  301, 
304(h),  307,  308  and  501(a)  of  the  Clean 
Water  Act  (CWA),  33  U.S.C.  1251  et  seq. 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972  as  amended  by  the 
Clean  Water  Act  of  1977  and  the  Water 
Quality  Act  of  1987),  33  U.S.C.  1311, 
1314(h).  1328. 1329, 1361(a):  86  Stat. 
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816,  Pub.  L.  92-500;  91  Stat.  1567.  Pub. 
L.  95-217;  100  Stat.  7,  Pub.  L.  100-4 
(the  "Act").  Section  301  of  the  Act 
prohibits  the  discharge  of  any  pollutant 
into  navigable  waters  unless  the 
discharge  complies  with  an  NPDES 
permit  issued  under  section  402  of  the 
Act.  Section  301  also  specifies  levels  of 
pollutant  reductions  to  be  achieved  by 
certain  dates.  Section  304(h)  of  the  Act 
requires  the  EPA  Administrator  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  These  test  procedures 
for  the  analysis  of  pollutants  also  assist 
in  the  implementation  of  section  301. 
Section  501(a)  of  the  Act  authorizes  the 
Administrator  to  prescribe  such 
regulations  as  are  necessary  to  carry  out 
her  function  under  the  Act. 

The  Administrator  has  also  made 
these  test  procedures  (methods) 
applicable  to  monitoring  and  reporting 
of  NPDES  permit  applications  and 
permits  (40  CFR  part  122,  §§  122.21, 
122.41,  122.44, 122.48,  and  123.25),  and 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
CWA  (40  CFR  part  403,  §§  403.10  and 
402.12). 

n.  Background  and  History 

A.  Analytical  Methods  Under  40  CFR 
Part  136,  Including  Method  1613 

The  Agency  provided  a  history  of 
analytical  methods  under  40  CFR  part 
136  on  February  7,  1991  (56  FR  5090) 
when  EPA  proposed  the  rule  being 
promulgated  today.  The  preamble  to 
today's  final  rule  updates  that  history 
with  technical  changes  to  EPA  Method 
1613  between  proposal  and 
promulgation.  These  technical  changes 
are  described  below  in  Section  III.B., 
"Summary  of  Improvements  Since 
Proposal." 

B.  Promulgation  of  Method  1613  Under 
EPA 's  Drinking  Water  Rules 

Under  the  Safe  Drinking  Water  Act, 
EPA  proposed  Method  1613  for  the 
measurement  of  2.3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD), 
also  known  as  dioxin,  in  support  of  the 
National  F*rimary  Eh-inking  Water 
Regulation  for  that  contaminant.  See  55 
FR  30426  (July  25. 1990).  EPA  also 
discussed  plans  to  conduct  an 
interlaboratory  method  validation  study 
to  determine  whether  the  detection  and 
quantitation  values  derived  by  EPA  for 
Method  1613  represented  a  reasonable 
expectation  for  different  laboratories. 
EPA  solicited  comments  on  the 


appropriate  level  to  be  used  to  set  the 
maximum  contaminant  level  (MCL)  for 
the  drinking  water  rule.  EPA  further 
discussed  Method  1613  for 
determination  of  dioxin  in  drinking 
water  in  a  "Notice  of  Availability  with 
Request  for  Comment"  on  November  29, 
1991,  at  56  FR  60949. 

On  December  5,  1994.  EPA 
promulgated  Method  1613  for 
measurement  of  dioxin  in  drinking 
water  at  40  CFR  parts  141  and  142  (59 
FR  62455).  In  section  I.B.3.b  of  the 
preamble  to  that  rulemaking.  EPA 
responded  to  general  and  specific 
comments  on  the  application  of  EPA 
Method  1613  to  drinking  water.  EPA 
stated  in  the  preamble  that  the  Agency 
had  previously  solicited  and  received 
comments  on  the  proposal  of  Method 
1613  for  application  to  wastewater,  that 
some  of  these  same  comments  had  been 
received  in  response  to  the  proposal  of 
Method  1613  for  application  to  drinking 
water,  and  that  EPA  would  restrict  its 
responses  to  general  issues  covering  the 
application  of  Method  1613  to  both 
drinking  water  and  wastewater  and  to 
issues  specific  to  drinking  water.  In 
today's  preamble,  EPA  is  responding  to 
all  comments  received  on  the  proposal 
of  Method  1613  for  application  to 
wastewater  (56  FR  5090),  including 
general  comments  that  were  duplicated 
in  comments  received  on  the  drinking 
water  notice  (56  FR  60949). 

The  December  5, 1994,  revision  to 
Method  1613  (for  application  to 
drinking  water)  is  consistent  with  the 
version  of  the  Method  in  today's  rule. 
Therefore,  with  today's  rulemaking,  the 
same  version  of  EPA  Method  1613 
applies  to  analysis  of  wastewater  and 
drinking  water. 

C.  Proposal  of  Method  1613  for 
Monitoring  in  Pulp,  Paper,  and 
Paperboard  Industry  Wastewaters 

On  December  17, 1993,  EPA  proposed 
national  effluent  limitations  and 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
the  Pulp,  Paper,  and  Paperboard 
industrial  point  source  category.  See  58 
FR  66078.  In  the  proposal,  EPA 
referenced  a  compendium  titled 
"Analytical  Methods  for  the 
Determination  of  Pollutants  in  Pulp  and 
Paper  Industry  Wastewater."  This 
compendium  contained  methods  that 
had  not  been  promulgated  at  40  CFR 
part  136,  but  would  be  applicable  for 
monitoring  compliance  with  the 
numerical  limitations  and  standards 
proposed  in  the  Pulp,  Paper,  and 
Paperboard  rule.  These  methods  were 
proposed  for  promulgation  at  40  CFR 
part  430  to  support  the  proposed 
regulation  and  were  included  in  the 


docket  for  the  proposed  pulp  and  paper 
rule. 

The  methods  proposed  for  monitoring 
imder  the  proposed  pulp  and  paper  rule 
included  an  earlier  version  of  Method 
1613  than  the  version  EPA  is 
promulgating  today.  To  further  conform 
analytical  methods,  NPDES  permits 
issued  after  the  effective  date  of  today's 
rule  will  require  use  of  today's 
promulgated  revision  of  Method  1613 
for  determining  compliance  with  the 
final  rule  for  the  Pulp,  Paper,  and 
Paperboard  category. 

m.  Summary  of  the  Final  Rule 
Amending  Part  136 

A.  Purpose 

This  rule  allows  the  use  of  Method 
1613  for  determination  of  seventeen 
tetra-through  octa-chlorinated,  2.3,7.8- 
substituted  dibenzo-p-dioxins  and 
dibenzofurans  (CDDs/CDFs)  in  effluent 
samples  by  isotope  dilution  high 
resolution  gas  chromatography  (HRGC) 
combined  with  high  resolution  mass 
spectrometry  (HRMS).  Method  1613  was 
developed  to  lower  the  measurable 
range  of  minimum  levels  for  the  CDDs/ 
CDFs,  specifically,  into  the  low  part  per 
quadrillion  (ppq)  range  for  aqueous 
samples  and  into  the  low  part-per- 
trillion  (pp^)  range  for  solid  and  semi- 
solid sample  matrices.  EPA  believes 
Method  1613  is  adequate  and  applicable 
for  the  measurement  of  solid  and  semi- 
solid sample  matrices,  such  as  biosolids 
and  fish  tissue,  but  today's  rule  does  not 
amend  test  procedures  for  sewage 
sludge  regulations  at  40  CFR  503.8  and 
does  not  constitute  rulemaking  for 
measurement  of  fish  tissue.  Today's 
rulemaking  at  40  CFR  part  136  applies 
for  measurement  of  aqueous  samples. 

The  promulgation  of  Method  1613 
provides  a  test  procedure  (analytical 
method)  for  compliance  monitoring 
under  the  National  Pollutant  Discharge 
Elimination  System  (CWA  section  402) 
and  CWA  section  401  certifications. 
Method  1613  is  also  available  for 
Development  of  and  monitoring 
compliance  with  effluent  limitations 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  in 
EPA's  water  programs;  ambient  water 
quality  monitoring;  and  general 
laboratory  use.  By  today's  action, 
however,  EPA  is  not  withdrawing 
approval  of  the  existing  method. 
Method  613.  which  also  measures 
2.3.7.8-TCDD  ,  albeit  with  limited 
sensitivity.  Method  613  is  still 
applicable  for  those  NPDES  permits  that 
require  that  this  method  be  used  and 
thus  existing  permits  do  not  need  to  be 
modified  prior  to  expiration.  In 
addition.  Method  613  remains  available 
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for  screening  purposes.  However, 
NPDES  permits  issued  after 
promulgation  of  today's  rule  must 
include  Method  1613  if  the  permit 
contains  effluent  limitations  for  dioxin. 

B.  Summary  of  Improvements  Since 
Proposal 

EPA  proposed  Method  1613  on 
February  7, 1991.  See  56  FR  5090.  At 
the  time  of  proposal,  EPA  had  initiated 
(but  had  not  completed)  an 
Interlaboratory  Method  Validation 
Study  (IMVS)  and  was  considering  other 
improvements  to  Method  1613  to 
increase  the  utility  of  the  Method  and 
make  the  Method  more  efficient  and 
cost-effective.  EPA  proceeded  with 
proposal  of  Method  1613  before 
completion  of  the  IMVS  because: 

•  Method  1613  had  been  validated  in 
single-laboratory  studies  and  in  data 
gathering  by  EPA.  The  data  gathering 
consisted  of  over  500  analyses  of  real- 
world  environmental  samples  to 
support  regulation  development  in 
EPA's  effluent  guidelines  and  other 
programs. 

•  EPA  desired  to  make  Method  1613 
available  for  reporting  of  CODs/CDFs 
under  the  NPDES  permit  regulations  at 
40  CFR  parts  122  and  123,  and  the 
pretreatment  regulations  at  <|0  CFR  part 
403.  At  that  time,  the  only  method 
approved  for  the  determination  of 

2,3 ,7 .8-tetrachlorodibenzo-p)-dioxin 
(2.3,7.8-TCDD)  under  40  CFR  part  136 
was  Method  613.  Method  613  is  200 
times  less  sensitive  than  Method  1613 
for  2.3.7,8-TCDD  and  does  not  measure 
other  CDDs/CDFs. 

•  EPA  was  developing  regulations  for 
the  Pulp,  Paper,  and  Paperboard 
industrial  category.  A  high  sensitivity 
method  for  2,3,7,8-TCDD  and  2.3,7,8- 
tetrachlorodibenzofuran  (2,3,7.8-TCDF) 
was  required  for  development  of  these 
regulations. 

•  EPA  desired  to  collect  comments  on 
proposed  Method  1613  to  improve  the 
Method  and  learn  of  deficiencies  that 
needed  to  be  addressed  before 
promulgation. 

Since  proposal,  EPA  has  receiveda 
considerable  number  of  suggestions  on 
improving  the  utility  of  Method  1613, 
both  as  described  below  in  Section  IV, 
"Public  Participation  and  Response  to 
Comments,"  and  in  technical  meetings 
and  informal  and  formal  discussions 
with  laboratories,  academicians,  and  the 
regulated  industry.  Based  on  the  IMVS 
and  these  discussions.  EPA  has  made 
technical  revisions  to  Method  1613  to 
improve  the  usability  of  the  method  for 
water  and  other  sample  matrices.  This 
section  of  the  preamble  describes  how 
EPA  developed  some  of  these 


improvements  in  response  to  public 
comment. 

1.  Development  of  Improved  Quality 
Control  Acceptance  Criteria 

As  proposed.  Method  161 3. contained 
performance  speciftcations  in  the  form 
of  quality  control  (QC)  acceptance 
criteria  that  were  based  upon  data 
gathered  by  EPA  during  the 
development  of  Method  1613  between 
1988  and  1991.  EPA  developed 
improved  QC  acceptance  criteria  using 
daU  from  EPA's  IMVS  and  data  from  the 
paper  industry  and  EPA's  Pulp  and 
Paper  Long-term  Variability  Study 
(LTVS).  EPA  has  revised  the  QC 
acceptance  criteria  in  the  version  of 
Method  1613  being  promulgated  today. 
The  IMVS  and  LTVS  studies  are 
described  below.  A  more  detailed 
description  of  the  IMVS  and 
development  of  the  revised  QC 
acceptance  criteria  is  given  in  the  report 
titled  "Results  of  the  International 
Interlaboratory  Validation  Study  of 
USEPA  Method  1613"  (1613  Report). 
The  1613  Report  is  included  in  the 
docket  for  today's  final  rule. 

(a)  Interlaboratory  Method  Validation 
Study.  In  February  1990,  EPA  began  its 
interlaboratory  validation  of  Method 
1613  for  the  determination  of  CDDs/ 
CDFs  by  HRGC/HRMS.  The  study  was 
international  in  scope,  ultimately 
involving  receipt  of  data  from  20 
laboratories  in  five  countries.  The 
purpose  of  the  study  was  to  further 
characterize  Method  1613  and  to  gather 
additional  data  to  support  today's 
promulgation. 

Detaiu  of  the  IMVS  study  design  are 
given  in  the  "Study  Plan  for  the 
Evaluation  of  Method  1613"  (Study 
Plem).  The  Study  Plan  was  included  in 
the  docket  at  proposal,  and  the  results 
of  the  study  are  summarized  in  the  1613 
Report  included  in  the  docket  for  this 
final  rule.  The  pertinent  specifics  of  the 
IMVS  are  summarized  below. 

(i)  Simulated  Sample  Extracts 

Each  laboratory  participating  in  the 
IMVS  received  two  concentrated 
extracts  prepared  from  a  large-volume 
sample  of  industrial  wastewater.  This 
large-volume  sample  was  extracted  with 
benzene,  and  the  benzene  extract  was 
concentrated.  The  concentrate  was 
highly  colored  and  contained  small 
amounts  of  solids  derived  frtim  the  bulk 
extraction  of  the  original  sample. 

The  extract  concentrate  was  split  into 
three  portions:  low,  medium,  and  high. 
The  low  concentration  extract  was  not 
fortified  with  any  additional  CDDs/ 
CDFs,  and  contained  2,3,7,8-TCDD  and 
2.3,7.8-TCDF  at  approximately  60  and 
300  ppq.  respectively.  The  medium 


extract  was  fortified  with  most  of  the 
CDDs/CDFs  not  already  present  at 
concentrations  in  the  100-  to  500-ppq 
range.  The  high  extract  was  fortified 
with  most  of  the  CDDs/CDFs  in  the  250- 
to  1000-ppq  range.  After  spiking,  each  of 
the  three  portions  was  further  split  and 
sealed  into  glass  ampules. 

Two  ampules  of  the  same 
concentration  were  submitted  to  each 
laboratory  as  a  single  blind  duplicate 
sample,  i.e..  the  laboratory  did  not  know 
which,  if  any,  CDDs/CDFs  were  in  the 
ampules  and  did  not  know  the 
concentrations  of  the  CDDs/CDFs  that 
were  present  in  the  ampules.  The 
ampules  were  shi[}ped  to  the 
laboratories  over  a  period  of  four 
months,  as  additional  participants 
joined  the  study. 

The  study  design  formed  an 
incomplete  block,  i.e.,  not  all 
laboratories  were  sent  each  of  the  three 
diHierent  concentrates.  Under  the 
incomplete  block  design  used  in  this 
study,  eight  laboratories  were  sent  two 
low-concentration  ampules  each,  seven 
laboratories  were  sent  two  medium- 
concentration  samples  each,  and  the 
seven  remaining  laboratories  were  sent 
two  high-concentration  ampules  each. 
At  each  laboratory,  each  concentrate 
was  withdrawn  firom  its  ampule,  further 
concentrated,  and  sol  vent -exchanged  to 
acetone  to  ensure  that  the  extract  would 
be  water  miscible.  Each  acetone  solution 
was  then  spiked  into  a  one-liter  volume 
of  reagent  water  to  produce  a  simulated 
effiuent  sample.  ^  ^. 

(ii)  Sample  Processing 

Each  simulated  effluent  sample  was 
processed  through  the  sample  extraction 
procedure  in  the  proposed  version  of 
Method  1613.  Although  all  but  one  of 
the  laboratories  were  experienced  in 
performing  CDD/CDF  analyses  using 
HRGC/HRMS,  less  than  one- third  of  the 
22  laboratories  had  direct  experience 
with  Method  1613.  Therefore, 
laboratories  were  given  time  to 
familiarize  themselves  with  the  details 
of  the  Method,  and  each  laboratory  was 
required  to  demonstrate  its  general 
proficiency  with  the  Method  through 
the  analysis  of  four  initial  precision  and 
recovery  (IPR)  aliquots,  as  described  in 
the  Method. 

In  addition  to  demonstrating  method 
proficiency  and  analyzing  the  simulated 
effluent  samples  according  to  Method 
1613,  the  participating  laboratories  were 
required  to  perform  all  other  QC 
procedures  described  in  the  Method. 
These  QC  requirements  were  described 
in  Section  III.D.  of  the  proposal  (56  FR 
5092-5093). 

For  each  sample  and  quality  control 
analysis,  the  laboratories  were  to 
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provide  the  concentration  of  each 
analyte  detected  and  the  recovery  of 
each  labeled  standard.  All  supporting 
raw  data,  including  selected  ion  current 
profiles,  were  to  be  reported  for  all 
analyses. 

(iii)  Data  Submission  by  Laboratories 

A  total  of  22  laboratories  in  6 
countries  agreed  to  participate  in  the 
study  on  a  voluntary  basis.  The  list  of 
laboratories  is  given  in  the  1613  Report. 
After  two  years,  data  were  received  from 
a  total  of  20  laboratories  in  5  countries. 
Data  from  each  laboratory  were 
reviewed  thoroughly  and,  after 
resolution  of  data  problems  with  the 
laboratories,  the  data  were  entered  into 
a  data  set  and  combined  with  data  from 
the  LTVS  to  construct  the  final  QC 
acceptance  criteria  for  Method  1613 
being  promulgated  today.  EPA  wishes  to 
publicly  thank  the  laboratories  that 
participated  in  the  study,  particularly 
those  that  took  the  time  to  submit 
additional  data  and  suggestions  for 
improvement  of  Method  1613. 

lb)  Data  from  the  Pulp  and  Paper 
Long-term  Variability  Study.  Data 
gathering  in  the  LTVS  is  described  in 
detail  in  Section  7.5.2  of  the  Technical 
Support  Document  for  the  rule  proposed 
for  the  Pulp,  Paper,  and  Paperboard 
category  (58  FR  66078).  The  procedures 
for  validation  of  these  data  were 
developed  in  discussions  between  EPA 
and  representatives  of  the  paper 
industry.  These  validation  procedures 
includeid  detailed  examination  of  all  QC 
data  associated  with  each  field  sample 
result.  Specifically,  the  QC  data  were 
used  to  determine  if  the  field  sample 
results  should  be  included  in  or 
excluded  frtim  the  LTVS  database  that 
was  used  during  development  of  the 
proposed  pulp  and  paper  industry 
effluent  limitations  guidelines  and 
standards.  Both  the  QC  and  the  field 
sample  data  were  maintained  by  EPA  in 
a  separate  database  intended  for  method 
development  purposes.  This  included 
QC  data  for  Method  1613.  which  were 
used  to  develop  the  final  QC  acceptance 
criteria  in  the  version  of  the  Method 
being  promulgated  today.  The  statistical 
procedures  used  to  develop  these  final 
acceptance  criteria  are  summarized 
below. 

(c)  Statistical  Analysis.QC  limits 
were  calculated  by  constructing 
statistical  prediction  intervals  for  future 
observations  of  a  quantity  of  interest 
using  statistical  estimates  from  data 
horn  the  IMVS  and  LTVS.  The  statistical 
methods  used  are  the  same  as  those 
used  to  develop  QC  limits  for  EPA 
Method  1625  (49  FR  43234). 

In  other  EPA  method  validation 
studies,  compound-specific 


performance  specifications  usually  have 
been  determined  at  individual  test 
levels  with  a  probability  of  0.05  (i.e.. 
based  on  95  percent  confidence  limits 
for  a  single  future  observation).  Using 
such  specifications,  each  compound 
measured  would  have  a  five  percent 
chance  of  falling  outside  its  QC  limit. 
Because  of  the  large  number  of 
compounds  simultaneously  tested  in  the 
quality  control  tests  for  Method  1613,  it 
would  be  extremely  likely  that  one  or 
more  criteria  on  each  test  would  be 
biled  simply  by  random  chance  if  the 
tests  were  all  performed  at  individual 
test  levels  of  p  =  .05.  It  was  deemed 
desirable,  instead,  to  specify  test  limits 
such  that  the  global  test  level  (i.e.,  the 
chance  of  failing  on  any  one  or  more  of 
the  CDDs/CDFs  out  of  the  whole  list) 
was  held  to  five  percent.  This  was  done 
by  adjusting  the  significance  level  used 
on  each  compound  such  that  the  overall 
Type  I  error  Tate  would  be  0.05  for  each 
test  situation.  Details  of  the  binomial 
calculations  for  these  considerations  are 
given  in  appendix  A  to  the  1613  Report. 

QC  acceptance  criteria  were 
developed  for  tests  of  calibration 
linearity,  calibration  verification  (VER>. 
precision  of  relative  retention  time 
(RRT),  IPR.  ongoing  precision  and 
recovery  (OPR).  and  labeled  compound 
recovery  in  field  samples  and  blanks. 

Separate  QC  acceptance  criteria  were 
developed  for  the  instances  in  which 
2 ,3,7 ,8-tetrachlorodibenzo-p-dioxin 
(TCDD)  and  2,3,7,8- 
tetrachlorodibenzofuran  (TCDF)  are 
determined  independently  of  the  other 
CDDs/CDFs.  The  purpose  of  creating 
these  separate  criteria  is  to  support 
those  regulations,  such  as  drinking 
water  rules  and  the  proposed  rule  for 
the  Pulp,  Paper,  and  Paperboard 
category,  in  which  only  TCDD  and/or 
TCDF  are  regulated. 

2.  Procedures  for  Fish  and  Other  Tissues 

Procedures  for  the  homogenization. 
preparation,  extraction,  and  cleanup  of 
fish  and  other  tissues  have  been 
included  in  the  revision  of  Method  1613 
being  promulgated  today  to  increase  the 
applicability  of  Method  1613  to  these 
sample  matrices.  EPA  is  including  these 
tissue  extraction  procedures  based  on 
tissue  sample  data  gathered  by  EPA's 
Duluth  laboratory,  Dow  Chemical 
Company,  and  commercial  laboratories 
performing  tests  for  EPA  and  other 
entities.  See  the  docket  for  today's  rule 
for  references  21  through  28  cited  in 
section  22.0  of  Method  1613. 

(a)  Extraction  Procedures.  Two 
extraction  procedures  are  in  common 
use  for  the  extraction  of  the  CDDs/CDFs 
firom  tissue:  Dehydration  and  Soxhlet 
Extraction,  and  Hydrochloric  Acid 


Digestion  and  Extraction.  Both  of  these 
procedures  have  been  incorporated  into 
the  version  of  Method  1613  that  is  being 
promulgated  today. 

(i)  Dehydration  and  Soxhlet  Extraction 

In  this  procedure,  a  10-gram  aliquot  of 
homogenized  tissue  is  mixed  with 
powdered,  anhydrous  sodium  sulfate 
and  allowed  to  stand  for  12-24  hours  so 
that  the  sodium  sulfate  can  adsorb  most 
of  the  moisture  in  the  tissue.  After  re- 
mixing, the  tissue  is  placed  in  a  Soxhlet 
extractor  and  extracted  for  18-24  hours 
with  methylene  chloride:hexane  (1:1). 
The  organic  extract  containing  the 
CDDs/CDFs  and  lipids  is  evaporated  to 
dryness,  and  the  lipid  content  of  the 
residue  is  determined.  The  residue  is 
dissolved  in  hexane  and  subjected  to 
one  of  the  two  bulk  lipid  removal 
procedures  associated  with  the  Soxhlet 
extraction  that  are  described  below. 

(ii)  Hydrochloric  Acid  Digestion  and 
Extraction 

In  this  procedure,  a  10-gram  aliquot  of 
homogenized  tissue  is  digested  with 
hydrochlc»ic  acid  and  simultaneously 
extracted  with  methylene 
chloride:hexane  (1:1)  in  a  glass  botUe. 
The  organic  extract  containing  the 
CDDs/CDFs  and  lipids  is  decanted  and 
evaporated  to  dryness,  and  the  lipid 
content  of  the  residue  is  determined. 
The  residue  is  dissolved  in  hexane,  and 
lipids  are  removed  using  the  sulfuric 
acid  back-extraction  procedure 
described  below. 

(b)  Bulk  Lipid  Removal  Procedures  for 
Soxhlet  Extracts.  Two  procedures  are  in 
common  use  for  removal  of  lipids  bom 
extracts  produced  by  the  Soxhlet 
extraction  procedure.  Both  of  these 
procedures  have  been  incorporated  into 
the  version  of  Method  1613  that  is  being 
promulgated  today. 

(i)  Anthropogenic  Isolation  Column 

This  column  contains,  in  order  from 
bottom  to  top,  neutral  silica  gel, 
potassium  silicate,  anhydrous  sodium 
sulfate,  acid  silica  gel,  and  anhydrous 
sodium  sulfate.  The  column  is  pre- 
eluted  with  hexane,  and  the  extract  from 
the  Soxhlet  extraction  is  placed  on  the 
column  and  eluted  with  200  mL  of 
hexane.  Fats,  lipids,  and  other  materials 
are  retained  on  the  column  while  the 
CDDs/CDFs  elute  in  the  hexane. 

(ii)  Acidified  Silica  Gel 

In  this  bulk  cleanup  procedure,  30- 
100  grams  of  acidified  silica  gel  are 
stirred  for  2-3  hours  with  the  extract 
from  the  Soxhlet  extraction.  After 
stirring,  the  solution  is  filtered  to 
remove  the  silica  gel.  Fats,  lipids,  and 
other  materials  are  retained  on  the  silica 
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gel  while  the  CDDs/CDFs  remain  in 
solution  in  the  hexane. 

(c)  Sulfuric  Acid  Back-extraction  for 
HCl-digested  Extracts.  In  this  cleanup 
procedure,  the  re-dissolved  residue  from 
the  hydrochloric  acid  digestion  is  back- 
extracted  with  concentrated  sulfuric 
acid  for  a  maximum  exposure  time  of  45 
seconds.  The  sulfuric  acid  severs  the 
bonds  in  the  lipidic  material  during  this 
period  but  there  is  insufficient  contact 
time  for  the  acid  to  attack  the  CDOs/ 
CDFs.  After  back-extraction  with 
sulfuric  acid,  the  extract  is  further  hack- 
extracted  with  potassium  hydroxide 
solution  to  remove  residual  lipidic 
material  and  to  neutralize  any  residual 
acid  that  may  be  present. 

(d)  Further  Cleanup  of  Tissue 
Extracts.  After  each  of  the  procedures 
for  extraction  and  bulk  cleanup 
described  above,  the  extract  is  further 
cleaned  up  using  any  or  all  of  the 
cleanup  procedures  in  Method  1613. 
For  further  cleanup  of  tissues  (and  for 
general  use),  a  Florisil*  cleanup 
procedure  has  been  added  to  the 
revision  of  Method  1613  being 
promulgated  today.  The  Florisil* 
cleanup  is  intended  primarily  for 
removal  of  chlorodiphenylethers,  a 
common  contaminant  in  tissues. 
Though  Florisil*  is  a  trade  name  for  a 
specific  adsorbent,  EPA  does  not 
endorse  any  specific  product  or 
manufacturer;  equivalent  products  may 
be  substituted. 

After  cleanup,  the  extract  is 
reconcentrated,  internal  standards  are 
added,  and  an  aliquot  is  injected  into 
the  HRGCHRMS,  as  in  the  proposed 
version  of  Method  1613. 

3.  Solid-phase  Extraction  of  Aqueous 
Samples 

An  optional  solid-phase  extraction 
(SFE)  procedure  has  been  added  to  the 
revision  of  Method  1613  being 
promulgated  today.  This  SPE  procedure 
allows  laboratories  to  minimize  solvent 
usage  and  is  therefore  consistent  with 
EPA's  objectives  for  source  reduction  of 
pollutants  and  pollution  prevention. 
The  SPE  procedure  is  for  use  with  water 
samples  containing  less  than  one 
percent  suspended  solids  and  is 
therefore  applicable  to  drinking  water, 
river  water,  ocean  water,  and  relatively 
clean  wastewaters. 

In  this  optional  SPE  procedure,  an 
SPE  disk  is  placed  on  a  fritted  glass  disk 
on  top  of  a  vacuum  flask.  A  glass-fiber 
filter  is  placed  on  top  of  the  SPE  disk, 
and  a  glass  container  is  placed  on  top 
of  the  stack  of  disks.  The  assembly  is 
clamped  to  prevent  lealuge. 

Particles  in  a  1-L  aqueous  sample  are 
allowed  to  settle.  The  disk  is  wetted 
with  organic  solvents  and  water,  and  is 


kept  wet  during  the  extraction.  The 
aqueous  sample  is  poured  through  the 
disks.  Vacuum  is  used  to  increase  the 
flow  rate  of  sample  through  the  disks,  if 
desired.  The  particles  remaining  in  the 
bottle  are  poured  in  last  to  minimize 
plugging  of  the  disks.  The  sample  bottle 
is  rinsed  and  the  rinsate  is  added  to  the 
container  on  top  of  the  disks. 

After  all  of  the  sample  has  been 
processed  through  the  disks,  the  disks 
are  extracted  using  the  SDS  procedures 
given  in  Method  1613  and  described  at 
proposal  (56  FR  5094). 

4.  Sample  Preservation  and  Holding 
Times 

Dechlorination.  pH  reduction  below 
pH=9,  and  refrigeration  or  freezing 
(depending  on  the  sample  matrix)  are 
the  only  techniques  required  to  stabilize 
the  CDDs/COFs  against  degradation 
during  storage. 

There  are  no  demonstrated  maximum 
holding  times  associated  with  CDDs/ 
CDFs  in  aqueous,  solid,  semi-solid, 
tissue,  or  other  sample  matrices.  If 
stored  in  the  dark  at  0—4'^  and 
preserved  as  described  above,  aqueous 
samples  may  be  stored  for  up  to  one 
year.  Similarly,  if  stored  in  the  dark  at 
<  -  10"C,  solid,  semi-solid,  and  tissue 
samples  may  be  stored  for  up  to  one 
year.  Sample  extracts  are  stored  in  the 
dark  at  <  -  10°C  until  analyzed.  If  stored 
in  the  dark  at  <  - 10*^,  sample  extracts 
may  be  stored  for  up  to  one  year. 

The  version  of  Method  1613  that  is 
being  promulgated  today  reflects  these 
findings.  In  addition,  today's  rule 
revises  Table  II  of  40  CFR  part  136  to 
reflect  the  changes  in  sample 
preservation  and  holding  times  in 
Method  1613  being  promulgated  today. 

5.  Other  Improvements 

Other  significant  improvements 
include:  Addition  of  an  optional  rotary 
evaporation  procedure  for  concentration 
of  extracts;  simplification  of  test 
solutions  for  demonstration  of  isomer- 
specific  separation  of  2.3,7,8-TCDD  and 
2,3,7,8-TCDF;  and  the  addition  of  flow 
charts  to  illustrate  procedures  for 
aqueous,  solid,  tissue,  and  multi-phase 
samples. 

With  the  improvements  described 
above,  EPA  believes  that  the  flexibility 
within  Method  1613  has  t>een  increased 
and  the  costs  of  performing  analyses 
using  Method  1613  have  potentially 
been  reduced,  thereby  resulting  in  an 
overall  benefit  to  the  regulated  and 
analytical  communities. 

C.  Method  Detection  Limit  (MDL) 
studies 

At  the  time  of  proposal,  EPA  had 
conducted  an  initial  "Method  Detection 


Limit"  (MDL)  study  and  determined 
that  Method  1613  could  achieve  an 
MDL  of  5.6  ppq  for  2,3,7,8-TCDD.  EPA 
used  this  MDL  to  support  a  minimum 
level  (ML)  of  10  ppq  in  Method  1613. 
In  Section  IV.  "Public  Participation  and 
Response  to  Conunents,"  in  this 
preamble.  EPA  responds  to  comments 
about  this  initial  MDL  study. 

Since  proposal,  EPA  has  conducted 
four  additional  MDL  studies  to  confirm 
the  MDL  for  2.3,7,8-TCDD  (TCDD)  and 
to  measure  MDLs  and  confirm  MLs  for 
the  other  CDDs/CDFs.  The  four  studies 
were  conducted  in  reagent  water  and  in 
final  effluent  and  bleach  plant  effluent 
from  a  pulp  and  paper  industry  facility. 
The  studies  of  reagent  water  resulted  in 
MDLs  of  5.1  and  1.0  ppq  for  TCDD  and 
MDLs  for  the  other  CDDs/CDFs  that  are 
consistent  with  the  MLs  in  Method 
1613.  For  the  final  effluent,  the  MDL  for 
TCDD  was  4.2  ppq  and  the  MDLs  for  the 
other  CDDs/CDFs  were  consistent  with 
the  MLs  in  Method  1613,  except  for  one 
hexachloro-dioxin,  one 
heptachlorofuran,  heptachlorodioxin, 
and  OCDD,  which  were  higher  than 
expected.  For  the  bleach  plant  affluent, 
the  MDLs  were  consistent  with  the  MLs 
in  Method  1613  except  for  2,3,7,8-TCDD 
and  2,3,7,8-TCDF,  which  did  not  meet 
the  MDL  procedure  criteria  because  of 
high  background  concentrations  of  these 
compounds  in  the  sample. 

The  results  of  the  four  MDL  studies 
are  included  in  the  docket  for  this  final 
rule.  Collectively,  the  four  MDL  studies 
demonstrate  that  the  MDLs  and  MLs  for 
the  CDDs/CDFs  can  be  attain^  in 
reagent  water  and  in  wastewaters  from 
a  pulp  and  paper  industry  facility. 

rV.  Public  Participation  and  Response 
to  Conunents 

Condensed  significant  comments  and 
responses  are  presented  t)elow.  The  full 
text  of  summarized  comments  and 
responses  are  contained  in  the  docket  in 
the  document  titled  "Detailed 
Responses  to  Comments  on  Proposal  of 
Method  1613."  Comments  and 
responses  are  presented  by  the 
following  subject  areas: 

A.  DuplicaUon  of  Methods 

B.  Method  Flexibility 

C  Feasibility — Instrumentation  and  Cost 
Issues 

1.  Waste 

2.  Instrumentation 

D.  Insufficient  Validation — General 

Comments 

E.  Insufficient  Validation  of  the  Matrices 

Specified  in  the  Federal  Register  Notice 

F.  Interlaboratory  Study 

G.  Method  Detection  Limit  Studies 
H.  Detection/Quantitation  Levels 

I.  Quality  Assurance/Quality  Control 

).  Miscellaneous 

K.  Technical  Comments  » 


A.  Duplication  of  Methods 

Comment:  Proposed  Method  1613  and 
Office  of  Solid  Waste  SW-846  Method 
8290  are  significantly  different  Another 
commenter  stated  that  Methods  1613 
and  8290  are  similar  and  that  the  efforts 
by  OW  and  OSW  are  duplicative. 

Response:  EPA  agrees  that  the  two 
methods  are  different  in  exact  technical 
detail,  but  asserts  that  the  principle  of 
the  two  methods  is  the  same.  EPA  is  in 
the  process  of  consolidating  methods  for 
dioxin  measurement  in  air,  water,  and 
solid  waste.  However,  the  Agency's 
intention  for  such  a  merger  for  all  of 
these  matrices  should  not  preclude  - 
prompt  development  and  promulgation 
of  this  method  for  the  water  matrix. 
Method  1613  is  a  test  method 
specifically  designed  to  support 
^revisions  of  the  effluent  guidelines  for 
the  Pulp,  Paper,  and  Papwrboard 
category  under  the  CWA.  EPA  used 
Method  1613  in  the  development  of 
those  regulations,  specifically  for  the 
water  matrix.  Therefore,  EPA  is 
promulgating  Method  1613  for 
evaluation  of  matrices  regulated  under 
the  CWA,  notwithstanding  any 
technical  differences  in  the  method 
used  to  evaluate  matrices  evaluated 
under  the  Resource  Conservation  and 
Recovery  Act.  EPA  also  notes  that 
today's  action  does  not  promulgate  a 
test  method  for  measurement  of  dioxin 
in  sewage  sludge,  even  though  the 
Agency  used  Method  1613  to  measure 
dioxin  concentrations  in  the  "National 
Sewage  Sludge  Survey."  In  the  future, 
EPA  intends  to  propose  and  invite 
comment  on  the  use  of  Method  1613  (or 
the  consolidated  multi-matrix  method) 
for  the  measurement  of  dioxin  in  sewage 
sludge.  ' 

B.  Method  Flexibility 

Comment:  Flexibility  in  sample 
preparation  and  tailoring  of  the 
procediuv  to  the  matrix  type  are 
desirable,  but  allowing  the  analyst  the 
flexibility  to  modify  the  Method  may 
adversely  affect  method  performance  on 
real-world  samples. 

Response:  Flexibility  is  permitted 
only  in  discretionary  elements  of  the 
test  procedures  indicated  by  use  of  the 
terms  "may"  and  "can."  All  data 
generated  must  meet  all  performance 
criteria  (quality  control  acceptance 
criteria)  in  the  Method.  Applicability  of 
the  QC  performance  criteria  will 
preclude  adverse  effects  of  any 
modifications  allowable  under  the 
flexibility  in  the  method. 


C.  Feasibility — Instrumentation  and 
Cost  Issues 

1.  Waste 

Comment:  Substantial  volumes  of 
CDD/CDF-contaminated  lab  wastes  will 
be  created  that  cannot  be  disposed  of  or 
treated.  The  use  of  isotope  dilution 
instead  of  external  standard  techniques 
will  result  in  the  generation  of  more 
hazardous  waste  because  each  sample  is 
spiked  with  labeled  analogs. 

Response:  Any  analytical  method  that 
employs  analytical  standards  for 
calibration  and  quality  control  (QC) 
purposes  will  generate  a  certain  amount 
of  laboratory  waste.  EPA  believes  that 
there  are  environmental  benefits 
associated  with  using  isotope  dilution 
techniques,  namely  better  monitoring 
and  regulation  of  CDDs/CDFs  at  very 
low  levels.  These  benefits  outweigh  any 
possible  disadvantage  of  creating 
relatively  small  amoimts  of  laboratory 
waste. 

2.  Instnunentation 

Comment:  High  resolution  mass 
spectrometer  (HRMS)  instruments  are 
expensive  and  there  are  no  U.S. 
manufacturers. 

Response:  HRMS  instrumentation 
represents  state-of-the-art  technology 
that  allows  detection  of  CDD/CDF 
compounds  at  far  lower  levels  in  less 
time  and  with  greater  certainty  than 
LRMS  instrumentation  and  is  therefore 
worth  the  added  cost.  Currently,  there 
are  several  U.S.  manufacturers  of  HRMS 
instruments.  Moreover,  Method  1613 
will  not  be  the  only  applicable  method 
for  dioxin  in  all  instances;  approval  of 
Method  613  is  not  being  withdrawn  by 
today's  action. 

Comment:  Method  1613  is  not  very 
practical  since  it  requires  at  least  two 
separate  analytical  runs  on  two  different 
GC  columns,  resulting  in  considerable 
instrument  down-time  to  switch 
columns  and  data  collection  criteria. 

Response:  EPA  disagrees  with  the 
commenters'  conclusion  that  the 
separate  analytical  runs  will  be  required 
in  all  circumstances.  The  use  of  a 
second  GC  column  is  routinely  used  in 
many  analytical  laboratories  for 
confirmatory  purposes.  An  analytical 
nui  on  the  second  column  is  not 
required  unless  2,3,7,8-TCDF  is  fbimd 
or  if  ambiguities  exist  about  the 
identification  of  other  CDD/CDF 
congeners  on  the  first  column. 

Comment:  The  Soxhlet/Dean-Stark 
(SDS)  extraction  procedure  for  solids 
has  only  been  tested  to  a  limited  extent 
on  one  municipal  sludge. 

Response:  Since  proposal  of  Method 
1613.  EPA,  NCASI,  and  others  have 
extracted  many  samples  using  the  SDS 


technique.  Although  some  data  show 
that  some  of  the  higher  isomers  and 
congeners  of  dioxin  may  not  be 
extracted  as  efficiently  with  the  SDS 
techique  as  with  other  extraction  . 
techniques,  EPA  has  not  yet  confirmed 
these  results.  The  originators  of  the 
application  of  the  SDS  technique  at  the 
Dow  Chemical  Company  tested  the 
technique  on  many  samples  prior  to  the 
time  that  EPA  adopted  the  technique 
and  showed  that  the  technique  was  able 
to  extract  certain  CDDs/CDFs  from 
samples  believed  to  contain  non- 
detectable  levels  of  these  compounds.  In 
one  of  the  single- laboratory  tests,  EPA 
confirmed  Dow's  findings  that  certain 
isomers/congeners  were  extracted  more 
efficiently  with  the  SDS  procedure  than 
with  the  Soxhlet  extractor.  EPA  reported 
the  results  of  its  SDS  extraction  study  in 
its  proposal  of  Method  1613  (56  FR 
5094).  EPA  therefore  believes  that  the 
SDS  extractor  represents  the  best 
available  technique  for  a  diversity  of 
sample  matrices.  Most  importantly, 
however,  by  today's  rulemaking,  EPA  is 
not  promulgating  a  test  procedure  for 
measurement  of  solid  matrix  samples, 
only  waste  water  samples. 

Comment:  The  procedures  proposed 
for  extraction  of  solids  are  inappropriate 
for  vse  on  process  pulps,  dried  pulps,  or 
fiber-containing  sludges. 

Response:  EPA  is  aware  that  dried 
pulp  and  similar  samples  present  a 
formidable  extraction  problem.  Pulp 
swells  when  wet,  allowing  exchange  of 
the  extraction  solvent  with  the  water  in 
the  interstices  of  the  pulp.  Low 
molecular  weight  alcohols  also  seem  to 
swell  the  pulp  fibers  and  are  an 
alternative  to  the  use  of  nonpolar 
solvents  for  the  extraction  of  CDDs/ 
CDFs  from  dry  pulp.  EPA  believes  that 
if  the  dry  pulp  or  similar  material  is 
completely  swollen  in  reagent  water, 
however,  the  SDS  extractor  will  reliably 
extract  CDDs/CDFs  from  this  matrix. 
EPA  has  included  instructions  for 
dealing  with  dried  pulp  and  similar 
materials  in  the  version  of  Method  1613 
being  promulgated  today. 

D.  Insufficient  Validation — General 
Comments 

Comment:  EPA  is  premature  in 
proposing  Method  1613  under  section 
304(h)  of  CWA  since  it  was  not 
completely  and  thoroughly  subjected  to 
intra-  and  interlaboratory  testing 
according  to  accepted  scientific 
standards. 

Response:  Prior  to  proposal  of  EPA 
Method  1613,  EPA  had  completed  a 
single-laboratory  validation  of  the  SDS 
extraction  technique  in  municipal 
sewage  sludge  and  a  single-laboratory 
method  detection  limit  (MDL)  study. 
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Since  proposal,  EPA  has  completed  a 
total  of  four  additional  MDL  studies  and 
the  IMVS  described  in  this  preamble 
and  in  greater  detail  in  the  1613  Report 
that  is  included  in  the  docket  for  today's 
rule.  The  four  additional  MDL  studies 
were  performed  in  reagent  water  and  in 
bleach  plant  effluent  and  final  effluent 
firom  a  pulp  and  paper  industry  facility. 
EPA  conducted  the  international  IMVS 
%vith  the  express  purpose  of  further 
characterizing  Method  1613  and 
developing  QC  acceptance  criteria.  EPA 
believes  that  the  results  of  these  studies 
provide  more  than  sufficient  validation 
to  confirm  that  Method  1613  is  suitable 
for  use  as  a  test  procedure  in  accordance 
with  the  requirements  of  the  Clean 
Water  Act.  These  data  confirmed  EPA's 
conclusions  about  achievable  MDLs. 
which  were  based  on  intraUboratory 
validation  studies.  Therefore,  EPA  does 
not  believe  it  is  premature  to 
promulgate  Method  1613  at  this  time 
because  the  interlaboratory  validation 
data  merely  confirms  EPA's  earlier 
conclusions. 

Comment:  EPA  has  failed  to  publish 
performance  information  for  Ktethod 
1613,  whereas  such  performance 
information  has  been  published  for  the 
(Hganic  methods  already  incorporated 
into  40  CFR  part  136,  appendix  A.  This 
commenter  urges  EPA  to  include 
interlaboratory  and  intralaboratory 
performance  data  in  any  final  rule  it 
publishes  for  Method  1613. 

Response:  EPA  has  included 
performance  information  in  the  1613 
Report  and  in  the  results  of  the  MDL 
studies  conducted  between  proposal 
and  this  promidgation.  These 
performance  data  are  included  in  the 
docket  that  supports  today's  final  rule. 

E.  Insufficient  Validation  of  the  Matrices 
Specified  in  the  Federal  Register 
Document 

Comment:  There  has  been  insufficient 
intralaboratory  testing  and  validation 
using  the  sample  matrices  for  which 
EPA  claims  applicability  for  Method 
1613. 

Response:  EPA  has  collected  single- 
laboratory  data  on  several  matrices, 
including  reagent  water,  treated  and 
imtreated  wastewater,  paper  pulp, 
sludge,  soil,  and  fish  tissue,  but  has  not 
undertaken  complete  intra-  and 
interlaboratory  validation  of  each 
matrix.  EPA  will  perform  intra-  and 
interlaboratory  validations  of  Method 
1613  and  other  methods  on  those 
matrices  for  which  the  Agency  believes 
that  such  validation  is  necessary  and 
appropriate.  However,  EPA  believes  that 
it  is  unnecessary  to  perform  extensive 
validation  studies  of  Method  1613  or 
any  other  method  on  every  sample 


matrix  to  which  the  method  is  to  be 
applied.  For  example,  EPA  regulates 
more  than  600  subcategories  of 
wastewater  discharge.  EPA  believes  that 
interlaboratory  validation  of  Method 
1613  on  each  discharge  not  only  would 
be  costly  and  impose  an  enormous 
administrative  burden,  but  would  not  be 
likely  to  yield  any  more  improvements 
in  the  Method  than  would  be  gained  by 
single-laboratory  tests  on  a  few  such 
representative  discharges,  partioilarly 
for  aqueous  samples  from  every 
conceivable  type  of  industrial  facility. 
Most  importantly,  however,  though  EPA 
believes  that  Method  1613  is  adequate 
and  applicable  for  the  measiuement  of 
solid  matrices,  such  as  sewage  sludge 
and  fish  tissue,  today's  action  does  not 
promulgate  a  method  for  measurement 
of  those  solid  matrices.  In  the  future, 
EPA  does  intend  to  propose  and  invite 
public  conunent  on  use  of  Method  1613 
for  measiuement  of  dioxin  in  sewage 
sludge. 

P.  InteriaboTotory  Study 

Comment:  Several  commenters  stated 
that  EPA  had  not  completed  its 
interlaboratory  study  at  time  of  proposal 
and  that  EPA  is  premature  in  proposing 
Method  1613  without  validating  it  first. 

Response:  The  international  &4VS  has 
been  completed  and  data  from  the  study 
were  combined  with  data  from  the  pulp 
and  paper  LTVS  to  produce  the  final  QC 
acceptance  criteria  in  Method  1613 
being  promu^ted  today. 

Comment:  "The  use  of  extracts  rather 
than  real-world  mill  effluents  in  the 
interlaboratory  study  will  not  provide 
the  necessary  validi^oo  of  Method 
1613. 

Response:  EPA  used  extracts  of  real- 
world  samples  because  the  Agency  felt 
that  domestic  and  internatioiial 
shipment  of  large  volumes  of  dioxin- 
containing  water  would  create  too  great 
a  risk  to  human  health  and  the 
environment.  The  Agency  also  felt  that 
it  would  be  too  difficult  to  produce  a 
homogeneous  mixture  of  CDDs/CDFs  in 
such  large  water  volumes. 

G.  t4ethod  Detection  Limit  Studies 

Comment:  The  MDLs  in  Method  1613 
have  not  been  demonstrated  and  it  is 
not  possible  for  even  the  best 
laboratories  to  attain  the  MDL 
developed  by  EPA.  The  5  ppq  MDL  for 
2,3.7,8-TCDD  in  Method  1613  was 
calculated  from  a  single-shot 
experiment  that  was  not  conducted 
properly  and  does  not  represent  a  real- 
world  estimate  of  the  MDL  because  it 
was  not  conducted  in  pulp  and  paper 
industry  wastewater. 

Response:  EPA  disagrees.  EPA  had 
demonstrated  an  MDL  of  5  ppq  using 


Method  1613,  as  described  at  proposal. 
EPA  conducted  the  iterative  MDL 
procedure  according  to  the  procedures 
specified  in  40  CFR  part  136  appendix 
B.  Since  proposal.  EPA  has  conducted  a 
total  of  four  additional  MDL  studies  in 
reagent  water  and  in  in-process  and 
final  effluents  from  the  pulp  and  paper 
industry.  The  results  of  these  MDL 
studies  confirm  results  from  the  reagent 
water  MDL  study  described  in  the 
Method  proposal. 

H.  Detection/Quantitation  Levels 

Comment:  Method  1613  will  not 
ensure,  or  even  come  close  to  ensuring, 
that  dioxin  concentrations  at  or  below 
EPA's  water  quality  criterion  will  be 
achieved.  The  proposed  Method  will 
not  be  capable  of  detecting  effluent 
dioxin  levels  that  exceed  the  in-stream 
water  quality  criterion,  yet  are  less  than 
lOppq. 

Response:  EPA  agrees.  EPA's  water 
quality  criterion  for  2,3,7,8-TCDD  is  13 
parts  per  quintillion  (ppqt).  while  the 
Method  1613  Minimum  Level  is  10  ppq. 
Method  1613  is  the  product  of  an 
extensive  method  development  effort  to 
produce  a  method  that  utilizes  state-of- 
the-art  technology  to  reliably  achieve 
the  lowest  level  of  detection  possible 
with  one-liter  water  samples.  While 
Method  1613  is  not  capable  of  achieving 
the  water  qiiality  criterion  of  13  ppqt,  it 
is  at  least  200  times  more  sensitive  than 
the  only  currently  approved  304(h) 
dioxin  method,  Method  613.  EPA  will 
continue  to  explore  new  measurement 
techniques  to  develop  methods  that 
jrield  MDLs  that  will  allow 
determination  of  2.3,7,8-TCDD  at  the 
ambient  criteria  level.  In  the  meantime, 
however.  EPA  must  regulate  effluent 
discharges  at  levels  lower  than  those  in 
Method  613,  and  therefore  must  move 
forward  with  promulgation  of  Method 
1613  for  suchpurposes. 

Comment: Tne  term  "minimum  level" 
(ML)  as  defined  in  the  proposed  rule  is 
inconsistent  with  previous  EPA 
definitions  of  ML.  EPA  equates  the  ML 
with  the  American  Chemical  Society's 
limit  of  quantitation  (LOQ).  which  is 
different  from  other  EPA  documents  in 
which  EPA  appears  to  equate  the  ML  to 
a  limit  of  detection  not  a  limit  of 
quantitation.  EPA  also  stated  that  the 
Ml  is  to  be  calculated  t>ased  on 
interlaboratory  analyses  of  the  analyte 
in  the  matrix  of  concern.  EPA  should 
develop  scientifically  soimd 
conventions  for  limits  of  detection  and 
quantitation,  allow  public  review  and 
comment,  and  apply  those  limits 
consistently  to  avoid  confusion  in  the 
interpretation  of  test  data. 

Response:  EPA  believes  that  the 
definitions  of  the  ML  in  methods  are 


consistent.  EPA  agrees,  however,  that 
there  is  a  need  for  greater  consensus  on 
the  definition  of  terms  among  methods 
from  all  EPA  offices  and  Federal  and 
State  analytical  programs.  EPA  is 
currently  addressing  these  issues 
through  internal  communications  and 
meetings  with  stakeholders.  The  MLs 
for  Memod  1613  have  been  verified  in 
every  laboratory  that  uses  the  method  by 
requiring  calibration  at  the  ML.  MLs  can 
be  verified  by  single  laboratory  studies 
or  by  use  since  laboratories  must 
calibrate  at  the  ML.  EPA  will  continue 
to  examine  the  issues  of  detection  and 
quantitation  and  will  involve  the  public 
on  these  issues  when  an  improved 
concept  is  developed. 

/.  Quality  Assurance/Quality  Control 
(QA/QC) 

Comment:  The  instrument  calibration 
procedure  outlined  in  Method  1613  is 
much  more  involved  than  procedures 
for  the  600  series  methods.  It  would  be 
extremely  difficult  to  meet  the  12-hour 
calibration  requirements  after  running  a 
few  "dirty"  samples. 

Response:  EPA  agrees  that  the 
calibration  procedure  in  Method  1613 
may  be  somewhat  more  complicated 
than  the  procedures  in  the  600  series 
methods.  However,  the  calibration 
procedure  in  Method  1613  is  virtually 
identical  to  the  procedures  in  Method 
1624  and  1625,  the  isotope  dilution 
variants  of  Methods  624  and  625. 

As  to  the  statement  that  it  would  be 
extremely  difficult  to  meet  the  12-hour 
calibration  requirements  after  running  a 
few  dirty  samples,  laboratories  under 
contract  to  EPA  have  not  reported  that 
verifying  calibradon  is  a  problem.  These 
laboratories  have  analyzed  in  excess  of 
1 ,000  samples  for  EPA  using  Method 
1613. 

Comment:  No  other  method  in  40  CFR 
part  136  has  a  requirement  for  initial 
demoBstradon  of  laboratory  capability 
(IPRs.  Section  8.2  of  Method  1613)  and 
Method  1613  should  not  either.  The 
existing  methods  approved  for 
measiuement  under  the  CWA  and  the 
SDWA  already  require  determination  of 
MDLs  in  accordance  with  40  CFR  part 
136,  which  should  be  sufficient  for 
Method  1613. 

Response:  The  use  of  IPR  analyses, 
which  are  also  referred  to  as  the  start- 
up test,  are  not  new  requirements  in 
CWA  and  SDWA  methods.  All  600  and 
1600  series  methods  promulgated  at  40 
CFR  part  136  appendix  A  include  a 
requirement  for  demonstration  of 
analyst/laboratory  capability.  These  IPR 
tests  are  not  equivalent  to  MDL 
determinations,  nor  are  they  intended  to 
be.  Although  many  of  the  CWA  and 
SDWA  methods  specify  MDLs,  few 


require  determination  of  these  MDLs  as 
proofs  of  performance. 

Comment:  Method  1613  calls  for 
instrument  calibration  to  be  verified  at 
a  high  level,  but  calibration  should  be 
verified  instead  at  the  ML  because  of 
uncertainties  at  that  level. 

Response:  EPA  disagrees  that 
calibration  should  be  verified  at  the  ML. 
In  Method  1613,  calibration  is  verified 
at  the  mid-point  of  the  anal3rtical  range. 
This  verification  is  common  and 
accepted  practice  for  analytical 
methods. 

Comment:  Method  1613  relies  on  the 
use  of  reagent  water  for  tests  to 
determine  initial  precision  and  recovery 
(IPR)  and  ongoing  precision  and 
recovery  (OPR).  This  practice  is 
inappropriate  for  tnethods  that  nmst 
rely  on  extensive  cleanup. 

Response:  EPA  disagrees  that  reagent 
water  is  inappropriate  for  use  in  the 
determination  of  IPR.  OPR.  and  other 
tests  because  the  primary  purpose  of 
these  tests  is  to  demonstrate  laboratory 
performance  rather  than  performance  on 
a  sample  matrix.  In  addition.  Method 
1613  requires  that  if  the  method  is  to  be 
applied  to  a  sample  matrix  other  than 
water  (e.g.,  soil,  filter  cake,  compost, 
tissue),  the  most  appropriate  alternate 
matrix  is  substituted  for  the  reagent 
water  matrix  in  these  performance  tests. 
Alternate  matrices  are  listed  in  Section 
7  of  Method  1613.  Further,  Method  1613 
requires  that  all  steps  used  for 
processing  samples,  including 
preparation,  extraction,  and  cleanup, 
shall  be  included  in  the  performance 
tests.  This  requirement  assiues  that 
performance  problems  will  be  found 
prior  to  application  of  the  method  to 
analysis  of  an  environmental  sample. 

/.  Miscellaiwout 

Comment:  For  samples  containing 
less  than  one  percent  solids,  the  sample 
preparation  procedure  in  Method  1613 
(which  is  designed  for  liquids  and 
solids)  could  take  twice  as  long  as  the 
Method  613  preparation  procediire 
(which  is  designed  for  liquids  only),  and 
for  samples  with  more  than  one  percent 
solids,  it  could  take  3—4  times  as  long 
as  the  Method  613  preparation 
procedure. 

Response:  EPA  agrees  that  the  sample 
preparation  procedures  in  Method  1613 
will  be  more  time-consuming  than  those 
in  Method  613.  Since  CDDs/CDFs  are 
known  to  be  strongly  associated  with 
any  particles  in  the  sample,  EPA 
believes  that  the  additional  filtration 
and  extraction  steps  are  necessary  to 
accurately  measure  CDDs/CDFs  in 
enviroiunental  samples  at  low 
concentrations. 


To  reduce  the  time  required  for 
extraction  of  aqueous  samples 
containing  less  than  1  percent  solids, 
and  to  reduce  costs  and  the  amoimt  of 
solvent  used  in  extraction  in  the  interest 
of  pollution  prevention,  EPA  has  added 
a  procedure  for  solid-phase  extraction 
(SPE)  to  the  version  of  Method  1613 
being  promulgated  today.  EPA  believes 
that  this  procedure  will  reduce  the  time 
required  for  extraction  to  levels 
commensurate  with  those  required  for 
extraction  using  Method  613. 

Comment:  The  proposed  rulemaking 
provides  an  insufficient  basis  for  a 
thorough  discussion  and  consideration 
of  wet  weight/dry  weight  issues  for 
permits. 

Response:  Nothing  in  the 
promulgation  of  this  Method  requires 
the  use  of  dry  weight  values  in 
establishing  effluent  limitations  in 
NPDES  permits. 

Comment:  The  proposal  does  not 
require  the  use  of  Method  1613  for  any 
NPDES  permits,  but  permittees  should 
not  presume  that  the  NPDES  permitting 
authority  would  not  require  use  of 
Method  1613  if  the  authorify  determines 
that  pollutants  of  concern  in  the  effluent 
can  only  be  measured  at  the  level  of 
concern  by  Method  1613. 

Response:  EPA  agrees  «nd  intends  for 
Method  1613  to  be  specified  in  NPDES 
permits  at  the  discretion  of  the  NPDES 
permitting  authority. 

K.  Technical  Comments 

Comment:  Table  3  should  have  one 
additional  chlorinated  diphenyl  ether 
monitored  (PeCDPE,  HxCDPE,  HpCDPE, 
OCDPE,  and  NCPDPE).  The  commenter 
suggested  a  specific  modification  to 
sections  15.1  through  15.4  in  those  cases 
when  a  chlorodiphenyl  ether  may 
interfere  with  the  determination  of 
certain  CDDs  and  CDFs. 

Response:  EPA  agrees  in  principle 
with  the  commenters  suggestion  but 
instead  has  incorporated  requirements 
that  meet  the  spirit  of  the  suggestion 
into  Section  18.3  of  Method  1613.  The 
method  states  that  if  chromatographic 
peaks  are  detected  at  the  retention  time 
of  CDDs/CDFs  in  any  of  the  m/z 
channels  being  monitored  for  the 
chlorodiphenyl  ethers,  cleanup 
procedures  must  be  employed  until 
these  interferences  are  removed.  This 
statement  encompesses  all  the 
chlorodiphenyl  ethers  that  may  interfsre 
in  the  analysis. 

Cbounent:  Methylene  chloride  is  a 
poor  extraction  solvent  because  the 
solulnlify  of  CDDs/CDFs  in  it  is  less 
than  that  of  other  readily  available 
solvents.  Benzene  or  toluene  should  be 
used  instead. 
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Response:  EPA  believes  that 
methylene  chloride  is  the  solvent  of 
choice  for  the  aqueous  nitrates  because 
its  higher  than  water  density  simplifies 
the  extraction  procedure.  Similarly.  EPA 
believes  that  toluene  is  most  suitable  for 
the  SDS  extraction  of  particulate  sample 
matter.  Finally.  EPA  believes  that  safety 
concerns  over  the  use  of  a  carcinogen 
such  as.  benzene  preclude  the  use  of  this 
traditional  solvent  in  new  analytical 
methods. 

Comment:  EPA  is  correct  in  pointing 
out  the  significant  importance  of 
handling  particulates  from  aqueous 
samples,  but  further  study  of  the 
methodology  is  needed  to  demonstrate 
that  it  can  produce  true  quantitative  and 
accurate  values  which  can  be  used  for 
compliance  monitoring. 

Response:  The  SDS  extraction 
technique  that  is  used  in  Method  1613 
is  based  on  widely  published  uses  of  the 
technique.  Ample  data  to  support  its  use 
are  available  in  the  open  literature.  For 
example,  see  references  6  and  7  cited  in 
section  22.0  of  Method  613.  Further. 
EPA  has  now  tested  the  SOS  procedure 
on  hundreds  of  aqueous  environmental 
samples  containing  particulates  (e.g., 
die  databases  for  the  IMVS  and  LTVS) 
and  believes  that  SDS  is  the  preferred 
procedure  for  such  samples. 

Comment:  The  Method  should 
include  a  statement  that  indicates  the 
expected  analytical  range  of  the  Method. 

Response:  EPA.  agrees  in  principle 
with  the  conmient,  however,  the 
analytical  range  is  constrained  on  the 
low  end  by  the  calibration  range,  the 
sample  size,  and  the  ability  to  take  a 
representative  aliquot  of  a  sample.  The 
analytical  range  is  not  constrained  on 
the  upper  end  because  the  sample  may 
be  diluted  to  bring  the  concentrations  of 
CDDs/CDFs  within  die  calibration 
range,  as  described  in  Sections  17.5  and 
18.2ofMediod  1613. 

Comment:  NCASI  included  with  its 
comments  approximately  40  pages  of 
suggested  technical  modifications  to 
Method  1613  to  improve  the  reliability 
of  the  Method. 

Response:  EPA  appreciates  NCASI's 
suggestions.  NCASI  has  participated  in 
EPA's  validation  studies,  conducted 
validation  studies  of  its  own, 
scrutinized  the  details  of  Method  1613, 
and  provided  many  valuable 
suggestions  for  improvements  to  the 
Method.  EPA  has  adopted  most  of  these 
suggestions,  as  well  as  the  suggestions 
of  others,  as  described  in  the  "Detailed 
Responses  to  Comments  on  the  Proposal 
of  EPA  Mediod  1613"  included  in  die 
docket  for  today's  rule.  EPA  will 
continue  to  work  with  all  interested 
parties  to  ensure  that  Method  1613  and 


other  analytical  methods  are  as  state-of- 
the-art  as  possible. 

V.  Regulatory  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51,735  (Oct  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

This  regulation  is  not  major  because 
it  approves  a  testing  procedure  for  use 
in  compliance  monitoring  and  data 
gathering  but  does  not  itself  require 
these  activities.  Therefore,  this 
regulation  would  not  result  in  a  cost  to 
the  economy  of  $100  million  or  more; 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers  or 
individual  industries;  and  would  not 
have  significant  adverse  effects  on 
competition,  investment,  innovation,  or 
international  trade. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regidatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  sut^ect  to 
OMB  review. 

B.  Unfunded  Mandates  Reform  Act 

■Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA^  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  preqpare  a  written 
statement,  including  a  Gost>baiefit 
analjrsis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State. iocal. 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 


of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory    • 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  This 
rule  makes  available  a  testing  procedure 
for  use  in  compliance  monitoring  and 
data  gathering  but  does  not  require  these 
activities.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  die  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significandy  or  uniquely  affect 
small  governments.  This  rule  simply 
approves  a  test  procedure  to  be  available 
for  use  by  testing  laboratories. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  simply  approves  a  test 
procedure  to  be  available  for  use  by 
testing  laboratories. 

D.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.,  EPA  must  submit  a  copy  of  any 
rule  that  contains  a  coUection-of- 
information  requirement  to  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  This 


rule  contains  no  additional  information 
collection  requirements  beyond  those 
already  required  by  40  CFR  parts  122. 
141, 142,  403,  and  425,  and  approved  by 
OMB  (40  CFR  part  9).  The  relevant  OMB 
control  numbers  are  2040-0086,  2040- 
0170,  2040-0088.  2040-0110,  2040- 
0004.  2040-0090.  and  2040-0009. 
Therefore,  preparation  of  an  information 
collection  request  to  accompany  this 
rule  is  unnecessary. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 


General  of  the  General  Accounting 
Office,  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  ride  is 
not  a  "major  rule"  as  dafinad  by  5 
U.S.C.  804(2). 

List  of  Sul^ects  in  40  CFR  Part  136 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated:  September  2, 1097. 
Carol  M.  Browner, 
Administrator 

In  consider^on  of  the  preceding, 
USEPA  amends  40  CFR  Part  136  as  set 
forth  below. 

PART  136-{AMENDEiq 

1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 


Authority:  Seca.  301. 304(h).  307,  and 
501(a)  Pub.  L  95-217,  SUt  1566.  et  seq.  (33 
U.S.C.  1251.  et  teq.]  (The  Federal  Water 
Pollution  Contioi  Act  Anwmrimenta  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977 
and  the  Water  Quality  Act  of  1987),  33  U.S.C 
1314  and  1361;  86  SUt  816,  Pub.  L  92-500; 
91  Stat  1567.  Pub.  L  92-217;  SUt  7,  Pub. 
L  100-4  (The  "Act"). 

2.  In  §  136.3(a),  Table  IC— List  of 
Approved  Test  Procedures  for  Non- 
pesticide  Organic  Compoimds,  is 
amended  by  revising  entries  60  through 
97,  by  adding  new  entries  60  through 
113,  and  by  revising  Table  IC  Notes  * 
and  2  as  follows: 


(196,3   MaHUflcsMon  of  teal 


Table  1C.— List  of  Approved  Test  Procedures  for  NoN-PEsnciDE  Organic  Compounds 


EPA  method  numtMr  2^^ 


Parameter' 


GC 


GQMS 


HPLC 


Standard  mettiods 
18th  ed. 


ASTM 


OVter 


80.  1,2.3,4,6.7,8- 

Heptachlorodibenzofuran. 

61.  1.2,3.4,7,8> 
HeptacMorodibenzohjran.    . 

62.  1,2.3,4,6,7,8-He|)lachlorodit)enzo-p- 
dknin. 

63.  Hexachlorobenzene 

64.  Hexachkxobutadiene 

66.  Hexactitorocyciopentadiene 

66.  1,2,3,4,7,8-Hexachioro(£benzofuran 

67.  1,2,3,6.7.8;-Hexachlorodfeenzo(uran 

68.  1.2,3.7.8.9^^xachlorodibenzofuran 
68.  2,3.4,6,7,8-Hexachkxodiberuo(uran 
70.       1.2,3,4,7,8-HexacMorodit)enzo-p- 

71 . '     1 ,2,3,6,7,8-HexacMorodibenzo-p- 
dioxin. 

72.  1,2,3,7.8.9-Hax«»k>rQdibenzo-p- 
dioxin. 

73.  Hexactiloroetharw  .... 

74.  kJeno(1 .2.3-cd)pyrene  

78.  Jsophorone 

76.  Methylene  chlonde  

77.  2-MethyM,6KJinitrophenol 

78.  NaphthaJene  .__.... »....~..~..» 

79.  Nitrotienzene  „ ...-_.._ 

80.  2-NitroQhenol  

81.  4-NitrophefX)(  .- 

82.  hfXitrosodimethylamine  

83.  ril-Nitrosodi-f>-propyiamine 

84.  N-Nilrosodiphenylamrne  

85.  Octachlorodit)en2oluran 

86.  Octachlorodit)enzo-p<lioJtin  

87.  2,2-Oxyt)ts(1-chloroprQpane)  

88.  PCB-1016  

89.  PCB-1221   

90.  PC8-1232  

91.  PCS  1242  - 

92.  PCB-1248  „.... 

93.  PCB-1254  

94.  PCB-1260  

95.  1 .2.3.7,8-Pentachlorodibenzofuran .. 

96.  2,3.4.7,8-Pentactikxodibenzofuran  „ 


1613 



1613 _ 

•.••..».... 

1813 

_...»... 

612 

625.  1625 

6410B 

612 

625.  1625 

M...M..... 

6410B 

612 

625.  1625 »  

............ 

6410B 

^.„ 

1613 .. 

MUM...... 

■■■>*>••■>«• 

1613 

•  •>•••»••>■ 

1613 _.~ 

MM......M 

1613 

............ 

•- - 

1613 



1613 

„.„~.™ 

1613 

616 

625.  1625  

6410B 

610 

625.  1625  

610 

64106.  6440B 

609 

625.  1625  

■»>•«••>■*• 

64108 

601 

624,  1624  ... 

6230B 

604 

625,  1625 

•M«.».«... 

6420B,6410B 

610 

625,  1625  

610 

6410B.6440B 

609 

625,  1625       ...     ._ 

••«»•.••■■ 

6410B 

604 

625,  1625 

=:s=s* «:=»■• 

6410B.  6420B 

604 

625,  1625  

•  •••■■•■•••■ 

6410B,  6420B 

607 

625   1625  

-'•' 

6410B 

607 

625.  1625» 

6410B 

607 

625.  1625* 

■•.■■■••••>. 

6410B 

1613       

••••■•••>■•. 

1613 

•  •„-..^v«M. 

611 

625,  1625  

•£=££••■•••• 

6410B 

606 

625 -.     . 

6410B 

608 

625 »....•«.—«..••.. 

*■>■••>>••*• 

6410B 

608 

625.. .. 

■••••••••••• 

6410B 

608 

625 

•••■••••■■a* 

6410B 

608 

625 . 

,„,,,„,,,, 

608 

625 

■•■•■••••>•• 

6410B 

608 

625 

■•••■•kM*.. 

6410B.6630B 

1613       .™       . 

•*«=£?*•>••■ 

*>:£:••■>••• 

1613      ..-     ..       - 

„„,.,.,„, 

, 

D4667-87 


D4657-87 


Note  3,  p.  130. 


Note  3.  p.  43. 
Note  3.  p.  43. 
Note  3.  p.  43. 
Note  3.  p.  43. 

Note  3.  p.  43. 
Note  3.  p.  43. 
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Table  IC— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


EPA  method  number  »•  ^ 


Parameter' 


QC 


GC/MS 


HPLC 


Standard  methods 
18th  ed. 


ASTM 


Other 


97.  1.2.3,7.8-PerTtachlorodiberuo-p- 
(Ooxin. 

98.  Pentachkxophenol 

99.  Phenanthrene „ 

100.  Phenol 

1  u  I .  pyfMW  ...«....•••••«•......,.•••.».,.,„,..... 

102.  2.3,7.8-TetracWorodtben2ofuran  .... 

103.  2,3.7,8-Tetrachlorodit)enzo-p- 
dk»in. 

104.  1,1.2.2-Tetrachloroethane  

105.  T^rachloroethene _ _ 

106.  Toluene _ 

107.  1.2.4-Trichlorot)en2er)e 

t08.  1.1.1-Trichloroethane 

109.  1.1.2-Trichfcxoethane  . ...., 

110.  Trichloroethene 

111.  Trichiorofluoromethane 

112.  2.4.6-Tnchlorophenol 

1 11  Vinyl  chloride  


1613 

604  625.  1625  .. 

610  625,  1625  .. 

604  625.  1625  .. 

610  625,  1625  .. 

1613  

613.  1613 » 

601  624.  1624  .. 

601  624,  1624  .. 

602  624,  1624  „ 
612  625,  1625  .. 
601  624,  1624  „ 
801  624.  1624  . 
601  624.  1624  „ 

601  624 _. 

604  625,  1625  .. 

601  624.  1624  ... 


64106,66308 

810  64106,64408 

64206.64106 

610  64106.64406 

62308.62106 

......  62306,  64108 

62106.62206 

,^..  6410B 

..„..  62108,  62306 

62 108,  62308 

62106.62306 

—  62106,62308 
.„...  64106,62408 
62108.62308 


D4657-87 
D4657-87 


Note  3,  p.  140. 


Note  3.  p.  130. 
Note  3.  p.  130. 

Note  3.  p.  130. 

Note  3.  p.  130. 


l^„^^^  *™  expressed  in  micrograms  per  liter  OigA.)  except  tor  Method  1813  in  which  the  parameters  are  expressed  in  picograms  per 


«er(pgrtj 


«»  Jl  P^I  ^^  °T^f^^®°i';fJiJPil',?*'^®^*-  ^  ^^^'  a«»  9^«"  »<  Appendix  A.  Test  Procedures  tor  Analysis  ot  Organic  PoHutants." 
ofttvs  Part  136.  The  full  text  of  Method  1613  is  incorporated  by  reference  into  fhis  Part  136  and  .s  available  from  the  National  TiSinical  Intormi- 
^^fHa^^^tJU^"^  """*®'  PB96-104774.  The  Standardized  test  procedure  to  be  used  to  determine  the  method  detection  lim«  (MDUtor 
mm»  test  procedures  is  grven  at  Appendix  8.   Definition  and  Procedures  tor  the  Oeterraination  of  the  Method  Detection  Limit,-  of  this  Part  136. 


f138J    Identification  or  test  procedures.        prmtedinappendix  Aof  this  part  136. 


*^.  and  ^unchanged. 

3.  In  §  136.3(b).  the  listing  tided 
References.  Sources,  Costs,  and  Table 
Citations  is  amended  by  revising  the 
Rni  sentence  of  paragraph  (1)  to  read  as 
follows: 


References,  Sources.  Coato.  and  Tabfe 
atations 


4.  In  §  136.3(e).  Table  D— Required 
Containers.  Preservation  Techniques, 
and  Holding  Times,  is  amended  by 
(1)  The  full  texts  of  Methods  601-613,     revising  Table  IC— Organic  TesU  to  read 
624. 625, 1613, 1624.  and  1625  are  as  follows: 


TABLE  II.— REQUIRED  CONTAINERS.  PRESERVATION  TECHNIQUES.  AND  HOLDING  TIMES 


Parameter  NoTname 


Container' 


Preservation  2' 


Table  IC— Organic  Tests* 

13.  18-20.  22.  24-n28.  34-37,  39-43. 

45-47,  56.  76,  104,  105,  106-111. 

1 13.  Purgeable  Halocarbons. 
6.  57.  106.  Purgeable  aromatic  hy- 

drocartwrw. 
3.  4.  Acrolein  and  acrytonitrile  „.. 


Maximom  holding  time* 


G.  Teflorvlined  septum  Cool,  4\:,  0.006%  NaiSiO*  >. 


14  days. 


...do 
...do 


23.  30.  44.  49.  53,  77.  80.  81.  96.    Q.  Tefloo-Hnsd  en. 
100.  112.  Phenols 'V 

do  

Phthaiale    do  ... 


7.38.  6onzidines" 

14.      17,     48,     50-52. 

esters". 
82-84.  Nitrosamines**  ^* 


88-94.  PCBs"  

54,  55,  75,  79.  Nitroaromatics  and 
isophorone". 

1.  2.  5.  8-12,  32.  33,  58.  59.  74.  78. 
99,  101.  Polynuclear  aromatic  hy- 
drocarbons'*. 

15,  18.  21,  31,  87.  Hatoethers**  


...do 

..do  . 
...do 


.._do 


...ido 


CooL  4»C,  0.808K  NaiSjO,."  HO  to  Do. 

pH2«. 
Cool.  4-C.  0.000%  Na^SiCs  ad|usl  pH  Oo. 

to4-5'o. 

Cool,  4*0,  0.008%  NajSiO,*  ._ 7  days  untH  extraction:  40 

days  after  extraction. 

-do ; 7  days  until  extraction." 

Cool,  4*0 7  days  until  extraction:  40 

days  alter  extraction. 
Cool.  4*0.  0.008%  NaiSiO,,^  stars  in  Do. 

dark. 

CooL  4«C  Do 

Cool.  4^:,  0.008%  NatSiO.,.*  store  in  Oo. 

dark. 
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Table  ll.— Required  Containers,  Preservation  Techniques,  and  Holding  Times— Continued 


Parameter  No./name 


Container' 


Presentation's 


Maximum  holding  tinf>e ' 


..do 


Cool.  4'C 


29,      35-37,      63-65,      73,      107. 

Chlorinated  hydrocartx>ns  <  <. 
60-62.  66-72,  85.  86.  95-«7.  102. 

103.  CDDsADDFs" 

aqueous;  field  and  lab  preserve-    G  _ Cool.  0-4"C,  pH<9.  0.008%  NazSjOj* 

tion.. 
Solids,    mixed   phase,   and   tissue:    do  Cool,  <4"C .-. 

field  preservation.. 
Solids,  mixed  phase,  and  tissue:  lab    do  - Freeze.  <- 10^  _ - — 

preservation. 


Do. 

1  year. 
7  days. 
1  year. 


Coot,  4«C.  0.008%  NSiSiO,' 


Oo. 


Note:  The  footnotes  remain  unchanged. 

4.  In  part  136,  appendix  A  is  amended 
by  adding  Method  1613  to  read  as 
follows: 

Method  1613,  Revision  B 

Tetra-  Through  Octa-Chlorinated 
Dioxins  and  Furans  by  Isotope  Dilution 
HRGC/HRMS 

1.0    Scope  and  Application 

1.1  This  method  is  for  determination 
of  tetra-  through  octa-chlorinated 
dibenzo-p-dioxins  (CDDs)  and 
dibenzofurans  (CDFs)  in  water,  soil, 
sedimenti,  sludge,  tissue,  and  other 
sample  matrices  by  high  resolution  gas 
chromatography/high  resolution  mass 
spectrometry  (HRGC/HRMS).  The 
method  is  for  use  in  EPA's  data 
gathering  and  monitoring  programs 
associated  with  the  Clean  Water  Act,  the 
Resource  Conservation  and  Recovery 
Act,  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  and  the  Safe  Drinking  Water  Act. 
The  method  is  based  on  a  compilation 
of  EPA,  industry,  commercial 
laboratory,  and  academic  methods 
(References  1-6). 

1 . 2  The  seventeen  2 ,3 .7 .8- 
substituted  CDDs/CDFs  listed  in  Table  1 
may  be  determined  by  this  method. 
Specifications  are  also  provided  for 
separate  determination  of  2,3,7.8- 
tetrachloro-dibenzo-p-dioxin  (2.3,7,8- 
TCDD)  and  2,3.7.8-tetrachloro- 
dibenzofuran  (2.3.7,8-TCDF). 

1.3  The  detection  limits  and 
quantitation  levels  in  this  method  are 
usually  dependent  on  the  level  of 
interferences  rather  than  instnunental 
limitations.  The  minimum  levels  (MLs) 
in  Table  2  are  the  levels  at  which  the 
CDDs/CDFs  can  be  determined  with  no 
interferences  present.  The  Method 
Detection  Limit  (MDL)  for  2.3.7.8-TCDD 
has  been  determined  as  4.4  pg/L  (parts- 
per-quadrillion)  using  this  method. 

1.4  The  GC/MS  portions  of  this 
method  are  for  use  only  by  analysts 


experienced  with  HRGC/HRMS  or 
under  the  close  supervision  of  such 
qualified  persons.  Each  laboratory  that 
uses  this  method  must  demonstrate  the 
ability  to  generate  acceptable  results 
using  the  procedure  in  Section  9.2. 

1.5  This  method  is  "performance- 
based".  The  analyst  is  permitted  to 
modify  the  method  to  overcome 
interferences  or  lower  the  cost  of 
measurements,  provided  that  all 
performance  criteria  in  this  method  are 
met.  The  requirements  for  establishing 
method  equivalency  are  given  in 
Section  9.1.2. 

1.6  Any  modification  of  this 
method,  beyond  those  expressly 
permitted,  shall  be  considered  a  major 
modification  subject  to  application  and 
approval  of  alternate  test  procedures 
under  40  CFR  136.4  and  136.5. 

2.0    Summary  of  Method 

Flow  charts  that  summarize 
procedures  for  sample  preparation, 
extraction,  and  analysis  are  given  in 
Figure  1  for  aqueous  and  solid  samples. 
Figure  2  for  multi-phase  samples,  and 
Figure  3  for  tissue  samples. 

2.1     Extraction. 

2.1.1     Aqueous  samples  (samples 
containing  less  than  1%  solids)---Stable 
isotopically  labeled  analogs  of  15  of  the 
2,3.7,8-substituted  CDDs/CDFs  are 
spiked  into  a  1  L  sample,  and  the 
sample  is  extracted  by  one  of  three 
procedures: 

2.1.1.1  Samples  containing  no 
visible  particles  are  extracted  with 
methylene  chloride  in  a  separatory 
funnel  or  by  the  solid-phase  extraction 
technique  summarized  in  Section 
2.1.1.3.  The  extract  is  concentrated  for 
cleanup. 

2.1.1.2  Samples  containing  visible 
particles  are  vacuum  filtered  through  a 
glass-fiber  filter.  The  filter  is  extracted 
in  a  Soxhlet/Dean-Stark  (SDS)  extractor 
(Reference  7),  and  the  filtrate  is 
extracted  with  methylene  chloride  in  a 


separatory  funnel.  The  methylene 
chloride  extract  is  concentrated  and 
combined  with  the  SDS  extract  (uior  to 
cleanup. 

2.1.1.3    The  sample  is  vacuum 
filtered  through  a  glass-fiber  filter  on  top 
of  a  solid-phase  extraction  (SPE)  disk. 
The  filter  and  disk  are  extracted  in  an 
SDS  extractor,  and  the  extract  is 
concentrated  for  cleanup. 

2.1.2  Solid,  semi-solid,  and  multi- 
phase samples  (but  not  tissue) — The 
labeled  compounds  are  spiked  into  a 
sample  containing  10  g  (dry  weight)  of 
solids.  Samples  containing  multiple 
phases  are  pressure  filtered  and  any 
aqueous  liquid  is  discarded.  Coarse 
solids  are  ground  or  homogenized.  Any 
non-aquaous  liquid  trom  multi-phase 
samples  is  combined  with  the  solids 
and  extracted  in  an  SDS  extractor.  The 
extract  is  concentrated  for  cleanup. 

2.1.3  Fish  and  other  tissue — The 
sample  is  extracted  by  one  of  two 
procedures: 

2.1.3.1  Soxhlet  or  SDS  extraction— A 
20  g  aliquot  of  sample  is  homogenized, 
and  a  10  g  aliquot  is  spiked  with  the 
labeled  compounds.  The  sample  is 
mixed  with  sodium  sulfate,  allowed  to 
dry  for  12-24  hours,  and  extracted  for 
16-24  hours  using  methylene 
chloride:hexane  (1:1)  in  a  Soxhlet 
extractor.  The  extract  is  evap>orated  to 
dryness,  and  the  lipid  content  is 
determined. 

2.1.3.2  HCl  digestion— A  20  g 
aliquot  is  homogenized,  and  a  10  g 
aliquot  is  placed  in  a  bottle  and  spiked 
with  the  labeled  compounds.  After 
equilibration,  200  mL  of  hydrochloric 
acid  and  200  mL  of  methylene 
chloride:hexane  (1:1)  are  added,  and  the 
botUe  is  agitated  for  12-24  hours.  The 
extract  is  evaporated  to  dryness,  and  the 
lipid  content  is  determined. 

2.2    After  extraction,  3'Cr4-labeled 
2,3,7,8-TCDD  is  added  to  each  extract  to 
measure  the  efficiency  of  the  cleanup 
process.  Sample  cleanups  may  include 
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l)ack-extraction  with  acid  and/or  base, 
and  gel  permeation,  alumina,  silica  gel, 
Florisil  and  activated  carbon 
chromatography.  High-performance 
liquid  chromatography  (HPLC)  can  be 
used  for  further  isolation  of  the  2,3,7,8- 
isomers  or  other  specific  isomers  or 
congeners.  Prior  to  the  cleanup 
procedures  cited  above,  tissue  extracts 
are  cleaned  up  using  an  anthropogenic 
isolation  column,  a  batch  silica  gel 
adsorption,  or  sulfuric  acid  and  base 
back-extraction,  depending  on  the  tissue 
extraction  procedure  used. 

2.3  After  cleanup,  the  extract  is 
concentrated  to  near  dryness. 
Immediately  prior  to  injection,  internal 
standards  are  added  to  each  extract,  and 
an  aliquot  of  the  extract  is  injected  into 
the  gas  chromatograph.  The  analytes  are 
separated  by  the  GC  and  detected  by  a 
high-resolution  (>10,000]  mass 
spectrometer.  Two  exact  m/z's  are 
monitored  for  each  analyte. 

2.4  An  individual  CDD/CDF  is 
identified  by  comparing  the  GC 
retention  time  and  ion-abundance  ratio 
of  two  exact  m/z's  with  the 
corresponding  retention  time  of  an 
authentic  standard  and  the  theoretical 
or  acquired  ion-abundance  ratio  of  the 
two  exact  m/z"s.  The  non-2,3,7,8 
substituted  isomers  and  congeners  are 
identified  when  retention  times  and  ion- 
abundance  ratios  agree  within 
predefined  limits.  Isomer  specificity  for 
2.3,7,8-TCDD  and  2,3,7,8-TCDF  is 
achieved  using  GC  columns  that  resolve 
these  isomers  from  the  other  tetra- 
isomers. 

2.5  Quantitative  analysis  is 
performed  using  selected  ion  current 
profile  (SIC?)  areas,  in  one  of  three 
ways: 

2.5.1  For  the  15  2,3.7,8-substituted 
CDDs/CDFs  with  labeled  analogs  (see 
Table  1),  the  GC/MS  system  is 
calibrated,  and  the  concentration  of 
each  compound  is  determined  using  the 
isotope  dilution  technique. 

2.5.2  Forl,2.3,7,8,9-HxeDD,(X35F. 
and  the  labeled  compounds,  the  GC/MS 
system  is  calibrated  and  the 
concentration  of  each  compound  is 
determined  using  the  internal  standard 
technique. 

2.5.3  For  non-2,3. 7,8-substituted 
isomers  and  for  all  isomers  at  a  given 
level  of  chlorination  (i.e..  total  TCDD), 
concentrations  are  determined  using 
response  factors  from  calibration  of  the 
CDDs/CDFs  at  the  same  level  of 
chlorination. 

2.6  The  quality  of  the  analysis  is 
assured  through  reproducible 
calibration  and  testing  of  the  extraction, 
cleanup,  and  GC/MS  systems. 


3.0    Definitions 

Definitions  are  given  in  the  glossary  at 
the  end  of  this  method. 

4.0    Contamination  and  Interferences 

4.1  Solvents,  reagents,  glassware, 
and  other  sample  processing  hardware 
may  yield  artifacts  and/or  elevated 
baselines  causing  misinterpretation  of 
chromatograms  (References  8-9). 
Specific  selection  of  reagents  and 
purification  of  solvents  by  distillation  in 
all-glass  systems  may  be  required. 
Where  possible,  reagents  are  cleaned  by 
extraction  or  solvent  rinse. 

4.2  Proper  cleaning  of  glassware  is 
extremely  important,  because  glassware 
may  not  only  contaminate  the  samples 
but  may  also  remove  the  analytes  of 
interest  by  adsorption  on  the  glass 
surface. 

4.2.1  Glassware  should  be  rinsed 
with  solvent  and  washed  with  a 
detergent  solution  as  soon  after  use  as 
is  practical.  Sonication  of  glassware 
containing  a  detergent  solution  for 
approximately  30  seconds  may  aid  in 
cleaning.  Glassware  with  removable 
parts,  particularly  separatory  fuxuiels 
with  fluoropolymer  stopcocks,  must  be 
disassembled  prior  to  detergent 
washing. 

4.2.2  After  detergent  washing, 
glassware  should  be  rinsed 
immediately,  first  with  methanol,  then 
with  hot  tap  water.  The  tap  water  rinse 
is  followed  by  another  methanol  rinse. 
then  acetone,  and  then  methylene 
chloride. 

4.2.3  Do  not  bake  reusable  glassware 
in  an  oven  as  a  routine  part  of  cleaning. 
Baking  may  be  warranted  after 
particularly  dirty  samples  are 
encountered  but  should  be  minimized, 
as  repeated  baking  of  glassware  may 
cause  active  sites  on  the  glass  surface 
that  will  irreversibly  adsorb  CDDs/ 
CDFs. 

4.2.4  Immediately  prior  to  use.  the 
Soxhlet  apparatus  should  be  pre- 
extracted  with  toluene  for 
approximately  three  hours  (see  Sections 
12.3.1  through  12.3.3).  Separatory 
funnels  should  be  shaken  with    * 
methylene  chloride/toluene  (80/20 
mixture)  for  two  minutes,  drained,  and 
then  shaken  with  pure  methylene 
chloride  for  two  minutes. 

4.3     All  materials  used  in  the 
analysis  shall  be  demonstrated  to  be  free 
from  interferences  by  running  reference 
matrix  method  blanks  initially  and  with 
each  sample  batch  (samples  started 
through  the  extraction  process  on  a 
given  12-hour  shift,  to  a  maximiun  of  20 
samples). 

4.3.1    The  reference  matrix  must 
simulate,  as  closely  as  possible,  the 


sample  matrix  under  test.  Ideally,  the 
reference  matrix  should  not  contain  the . 
CDDs/CDFs  in  detectable  amounts,  but 
should  contain  potential  interferents  in 
the  concentrations  expected  to  be  found 
in  the  samples  to  be  analyzed.  For 
example,  a  reference  sample  of  human 
adipose  tissue  containing 
pentachloronaphthalene  can  be  used  to 
exercise  the  cleanup  systems  when 
samples  containing 
pentachloronaphthalene  are  expected. 
4.3.2     When  a  reference  matrix  that 
simulates  the  sample  matrix  under  test 
is  not  available,  reagent  water  (Section 

7.6.1)  can  be  used  to  simulate  water 
samples:  playground  sand  (Section 

7.6.2)  or  white  quartz  sand  (Section 
7.3.2)  can  be  used  to  simulate  soils: 
filter  paper  (Section  7.6.3)  can  be  used 
to  simulate  papers  and  similar 
materials;  and  com  oil  (Section  7.6.4) 
can  be  used  to  simulate  tissues. 

4.4  Interferences  coextracted  from 
samples  will  vary  considerably  from 
source  to  source,  depending  on  the 
diversity  of  the  site  being  sampled. 
Interfering  compounds  may  be  present 
at  concentrations  several  orders  of 
magnitude  higher  than  the  CDDs/CDFs. 
The  most  frequentiy  encountered 
interferences  are  chlorinated  biphenyls, 
methoxy  biphenyls,  hydroxydiphenyl 
ethers,  benzylphenyl  ethers,    • 
polynuciear  aromatics,  and  pesticides. 
Because  very  low  levels  of  CDDs/CDFs 
are  measured  by  this  method,  the 
elimination  of  interferences  is  essential. 
The  cleanup  steps  given  in  Section  13 
can  be  used  to  reduce  or  eliminate  these 
interferences  and  thereby  permit 
reliable  determination  of  the  CDDs/ 
CDFs  at  the  levels  shown  in  Table  2. 

4.5  Each  piece  of  reusable  glassware 
should  be  numbered  to  associate  that 
glassware  with  the  processing  of  a 
particular  sample.  This  will  assist  the 
laboratory  in  tracking  possible  sources 
of  contamination  for  individual 
samples,  identifying  glassware 
associated  with  highly  contaminated 
samples  that  may  require  extra  cleaning, 
and  determining  when  glassware  should 
be  discarded. 

4.6  Cleanup  of  tissue — The  natural 
lipid  content  of  tissue  can  interfere  in 
the  analysis  of  tissue  samples  for  the 
CDDs/CDFs.  The  lipid  contents  of 
different  species  and  portions  of  tissue 
can  vary  widely.  Lipids  are  soluble  to 
varying  degrees  in  various  organic 
solvents  and  may  be  present  in 
sufficient  quantity  to  overwhelm  the 
column  chromatographic  cleanup 
procedures  used  for  cleanup  of  sample 
extracts.  Lipids  must  be  removed  by  the 
lipid  removal  procedures  in  Section 
13.7,  followed  by  alumina  (Section  13.4) 
or  Florisil  (Section  13.8),  and  carbon 


(Section  13.5)  as  minimum  additional 
cleanup  steps.  If  chlorodiphenyl  ethers 
are  detected,  as  indicated  by  the 
presence  of  peaks  at  the  exact  m/z's 
monitored  for  these  interferents, 
alumina  and/or  Florisil  cleanup  must  be 
employed  to  eliminate  these 
interferences. 

5.0    Safety 

5.1  The  toxicity  or  carcinogenicity  of 
each  compound  or  reagent  used  in  this 
method  has  not  been  precisely 
determined;  however,  each  chemical 
compound  should  be  treated  as  a 
potential  health  hazard.  Exposure  to 
these  compounds  should  be  reduced  to 
the  lowest  possible  level. 

5.1.1  The  2.3,7.8-TCDD  isomer  has 
been  found  to  be  acnegenic. 
carcinogenic,  and  teratogenic  in 
laboratory  animal  studies.  It  is  soluble 
in  water  to  approximately  200  ppt  and 
in  organic  solvents  to  0.14%.  On  the 
basis  of  the  available  toxicological  and 
physical  properties  of  2,3,7,8-TCDD;  all 
of  the  CDDs/CDFs  should  be  handled 
only  by  highly  trained  personnel 
thoroughly  familiar  with  handling  and 
cautionary  procedures  and  the 
associated  risks. 

5.1.2  It  is  recommended  that  the 
laboratory  purchase  dilute  standard 
solutions  of  the  analytes  in  this  method. 
However,  if  primary  solutions  are 
prepared,  they  shall  be  prepared  in  a 
hood,  and  a  NIOSH/MESA  approved 
toxic  gas  respirator  shall  be  worn  when 
high  concentrations  are  handled. 

5.2  The  laboratory  is  responsible  for 
maintaining  a  current  awareness  file  of 
OSHA  regulations  regarding  the  safe 
handling  of  the  chemicals  specified  in 
this  method.  A  reference  file  of  material 
safety  data  sheets  (MSDSs)  should  also 
be  made  available  to  all  personnel 
involved  in  these  analyses.  It  is  also 
suggested  that  the  laboratory  perform 
personal  hygiene  monitoring  of  each 
analyst  who  uses  this  method  and  that 
the  results  of  this  monitoring  be  made 
available  to  the  analyst  Additional 
information  on  laboratory  safety  can  be 
found  in  References  10-13.  The 
references  and  bibliography  at  the  end 
of  Reference  13  are  particularly 
comprehensive  in  dealing  with  the 
general  subject  of  laboratory  safety. 

5.3  The  CDDs/CDFs  and  samples 
suspected  to  contain  thesg  compounds 
are  handled  using  essentially  the  same 
techniques  employed  in  handling 
radioactive  or  infectious  materials. 
Well- ventilated,  controlled  access 
laboratories  are  required.  Assistance  in 
evaluating  the  health  hazards  of 
particular  laboratory  conditions  may  be 
obtained  frtim  certain  consulting 
laboratories  and  from  State  Departments 


of  Health  or  Labor,  many  of  which  have 
an  industrial  health  service.  The  CDDs/ 
CDFs  are  extremely  toxic  to  laboratory 
animals.  Each  laboratory  must  develop 
a  strict  safety  program  for  handling 
these  compounds.  The  practices  ih 
References  2  and  14  are  highly 
recommended. 

5.3.1  Facility — When  finely  divided 
samples  (dusts,  soils,  dry  chemicals)  are 
handled,  all  operations  (including 
removal  of  samples  from  sample 
containers,  weighing,  transferring,  and 
mixing)  should  be  performed  in  a  glove 
box  demonstrated  to  be  leak  tight  or  in 
a  fume  hood  demonstrated  to  have 
adequate  air  flow.  Gross  losses  to  the 
laboratory  ventilation  system  must  not 
be  allowed.  Handling  of  the  dilute 
solutions  normally  used  in  analytical 
and  animal  work  presents  no  inhalation 
hazards  except  in  the  case  of  an 
accident. 

5.3.2  Protective  equipment — 
Disposable  plastic  gloves,  apron  or  lab 
coat,  safety  glasses  or  mask,  and  a  glove 
box  or  fume  hood  adequate  for 
radioactive  work  should  be  used.  During 
analytical  operations  that  may  give  rise 
to  aerosols  or  dusts,  persoimel  should 
wear  respirators  equipped  with 
activated  carbon  filters.  Eye  protection 
equipment  (preferably  full  face  shields) 
must  be  worn  while  working  with 
exposed  samples  or  pure  analytical 
standards.  Latex  gloves  are  commonly 
used  to  reduce  exposure  of  the  hands. 
When  handling  samples  suspected  or 
known  to  contain  high  concentrations  of 
the  CDDs/CDFs,  an  additional  set  of 
gloves  can  also  be  worn  beneath  the 
latex  gloves. 

5.3.3  Training — Workers  must  be 
trained  in  the  proper  method  of 
removing  contaminated  gloves  and 
clothing  without  contacting  the  exterior 
surfaces. 

5.3.4  Personal  hygiene — Hands  and 
forearms  should  be  washed  thoroughly 
after  each  manipulation  and  before 
breaks  (coffee,  lunch,  and  shift). 

5.3.5  Confinement — Isolated  work 
areas  posted  with  signs,  segregated 
glassware  and  tools,  and  plastic 
absorbent  ps^er  on  bench  tops  will  aid 
in  confining  contamination. 

5.3.6  Effluent  vapors — The  effluents 
of  sample  splitters  firom  the  gas 
chromatograph  (GC)  and  from  roughing 
pumps  on  the  mass  spectrometer  (MS) 
should  pass  through  either  a  column  of 
activated  charcoal  or  be  bubbled 
through  a  trap  containing  oil  or  high- 
boiling  alcohols  to  condense  CDD/CDF 
vapors. 

5.3.7  Waste  Handling — Good 
technique  includes  minimizing 
contaminated  waste.  Plastic  bag  liners 
should  be  used  in  waste  cans.  Janitors 


and  other  personnel  must  be  trained  in 
the  safe  handling  of  waste. 

5.3.8  Decontamination 

5.3.8.1  Decontamination  of 
personnel — Use  any  mild  soap  with 
plenty  of  scrubbing  action. 

5.3.8.2  Glassware,  tools,  and 
surfaces — Chlorothene  NU  Solvent  is 
the  least  toxic  solvent  shown  to  be 
effective.  Satisfectory  cleaning  may  be 
accomplished  by  rinsing  with 
Chlorothene,  then  washing  with  any 
detergent  and  water.  If  glassware  is  first 
rinsed  with  solvent,  then  the  dish  water 
may  be  disposed  of  in  the  sewer.  Given 
the  cost  of  disposal,  it  is  prudent  to 
minimize  solvent  wastes. 

5.3.9  Laundry — Clothing  known  to 
be  contaminated  should  be  collected  in 
plastic  begs.  Persons  who  convey  the 
bags  and  launder  the  clothing  should  be 
advised  of  the  hazard  and  trained  in 
proper  handling.  The  clothing  may  be 
put  into  a  washer  without  contact  if  the 
launderer  knows  of  the  potential 
problem.  The  washer  should  be  run 
through  a  cycle  before  being  used  again 
for  other  clothing. 

5.3.10  Wipe  tests — A  useful  method 
of  determining-  cleanliness  of  work    . 
surfaces  and  tools  is  to  wipe  the  surface 
with  a  piece  of  filter  paper.  Extraction 
and  analysis  by  GC  with  an  electron 
capture  detector  (ECD)  can  achieve  a 
limit  of  detection  of  0.1  (ig  per  wipe: 
analysis  using  this  method  can  achieve 
an  even  lower  detection  limit.  Less  than 
0.1  )ig  per  wipe  indicates  acceptabl* 
cleanliness;  anything  higher  warrants 
further  cleaning.  More  than  10  ^g  on  a 
wipe  constitutes  an  acute  hazard  and 
requires  prompt  cleaning  before  further 
use  of  the  equipment  or  work  space,  and 
indicates  that  unacceptable  work 
practices  have  been  employed. 

5.3.11  Table  or  wrist-action  shaker — 
The  use  of  a  table  or  wrist-action  shaker 
for  extraction  of  tissues  presents  the 
possibility  of  breakage  of  the  extraction 
bottle  and  spillage  of  acid  and 
flammable  organic  solvent.  A  secondary 
containment  system  around  the  shaker 
is  suggested  to  prevent  the  spread  of 
acid  and  solvents  in  the  event  of  such 

a  breakage.  The  speed  and  intensity  of 
shaking  action  should  also  be  adjusted 
to  minimize  the  possibility  of  breakage. 

6.0    Apparatus  and  Materials 

NotK  Brand  names,  suppliers,  and  part 
numbers  are  for  illustration  purposes  only 
and  no  endorsement  is  implied.  Equivalent 
performance  may  be  achieved  using 
apparatus  and  materials  other  than  those 
specified  here.  Meeting  the  performance 
requirements  of  this  method  is  the 
responsibility  of  the  laboratory. 

6. 1    Sampling  Equipment  for  Discrete 
or  Composite  Sampling 
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6.1.1  Sample  bottles  and  caps 

6.1.1.1  Liquid  samples  (waters, 
sludges  and  similar  materials  containing 
5%  solids  or  less) — Sample  bottle, 
amber  glass.  1.1  L  minimum,  with  screw 
cap. 

6.1.1.2  Solid  samples  (soils, 
sediments,  sludges,  paper  pulps,  filter 
cake,  compost,  and  similar  materials 
that  contain  more  than  5%  solids) — 
Sample  bottle,  wide  mouth,  amber  glass, 
500  mL  minimum. 

6.1.1.3  If  amber  bottles  are  not 
available,  samples  shall  be  protected 
from  light. 

6.1.1.4  Bottle  caps— Threaded  to  fit 
sample  bottles.  Caps  shall  be  lined  with 
fluoropolymer. 

6.1.1.5  Cleaning 

6.1.1.5.1  Bottles  are  detergent  water 
washed,  then  solvent  rinsed  before  use. 

6.1.1.5.2  Liners  are  detergent  water 
washed,  rinsed  with  reagent  water 
(Section  7.6.1)  followed  by  solvent,  and 
baked  at  approximately  200"C  for  a 
minimum  of  1  hour  prior  to  use. 

6.1.2  Compositing  equipment — 
Automatic  or  manual  compositing 
system  incorporating  glass  containers 
cleaned  per  bottle  cleaning  procedure 
above.  Only  glass  ot  fluoropolymer 
tubing  shall  be  used.  If  the  sampler  uses 
a  peristaltic  pump,  a  minimum  leogth  of 
compressible  silicone  rubber  tubing  may 
be  used  in  the  pump  only.  Before  use, 
the  tubing  shall  be  thoroughly  rinsed 
with  methanol,  followed  by  repeated 
rinsing  with  reagent  water  to  minimize 
sample  contamination.  An  integrating 
flow  meter  is  used  to  collect 
proportional  composite  samples. 

6.2  Equipment  for  Glassware 
Cleaning — Laboratory  sink  with 
overhead  fume  hood. 

6.3  Equipment  for  Sample 
Preparation 

6.3.1  Laboratory  fume  hood  of 
sufficient  size  to  contain  the  sample 
preparation  equipment  listed  below. 

6.3.2  Glove  box  (optional). 

6.3.3  Tissue  homogenizer — VirTis 
Model  45  Macro  homogenizer 
(American  Scientific  Products  H-3515, 
or  equivalent)  with  stainless  steel 
Macro-shaft  and  Turbo-sheair  blade. 

6.3.4  Meat  grinder — Hobart,  or 
equivalent,  wi^  3-5  mm  holes  in  inner 
plate. 

6.3.5  Equipment  for  determining 
percent  moisture 

6.3.5.1  Oven— Capable  of 
maintaining  a  temperature  of  110  ±5°C. 

6.3.5.2  Dessicator. 

6.3.6  Balances 

6.3.6.1  Analytical— Capable  of 
weighing  0.1  me. 

6.3.6.2  Top  loading — Capable  of 
weighing  10  mg. 

6.4  Extraction  Apparatus 


6.4.1     Water  samples 

6.4.1.1  pH  meter,  with  combination 
glass  electrode. 

6.4.1.2  pH  paper,  wide  range 
(Hydrion  Papers,  or  equivalent). 

6.4.1.3  Graduated  cylinder.  1  L 
capacity. 

6.4.1.4  Liquid/liquid  extraction — 
Separatory  funnels.  250  mL.  500  mL. 
and  2000  mL.  with  fluoropolymer 
stopcocks. 

6.4.1.5  Solid-phase  extraction 

6.4.1.5.1  One  liter  filtration 
apparatus,  including  glass  funnel,  glass 
frit  support,  clamp,  adapter,  stopper, 
filtration  flask,  and  vacuum  tubing 
(Figure  4).  For  wastewater  samples,  the 
apparatus  should  accept  90  or  144  mm 
disks.  For  drinking  water  or  other 
samples  containing  low  solids,  smaller 
disks  may  be  used. 

6.4.1.5.2  Vacuimi  source  capable  of 
maintaining  25  in.  Hg,  equipped  with 
shutoff  valve  and  vacuum  gauge. 

6.4.1.5.3  Glass-fiber  filter- 
Whatman  GMF  150  (or  equivalent),  1 
micron  pore  size,  to  fit  filtration 
apparatus  in  Section  6.4.1.5.1. 

6.4.1.5.4  Solid-phase  extraction  disk 
containing  octadecyl  (Cis)  bonded  silica 
uniformly  eiuneshed  in  an  inert 
matrix — Fisher  Scientific  14-378F  (or 
equivalent),  to  fit  filtration  apparatus  in 
Section  6.4.1.5.1. 

6.4.2  Soxhlet/Dean-Stark  (SOS) 
extractor  (Figure  5) — For  filters  and 
solid/sludge  samples. 

6.4.2.1  Soxhlet— 50  mm  ID,  200  mL 
capacity  with  500  mL  flask  (Cal-Glass 
LG-6900,  or  equivalent,  except 
substitute  500  mL  round-bottom  flask 
for  300  mL  flat-bottom  flask). 

6.4.2.2  Thimble — 43  x  123  to  fit 
Soxhlet  (Cal-Glass  LG-6901-122,  or 
equivalent). 

6.4.2.3  Moisture  trap — Dean  Stark  or 
Barret  with  fluoropolymer  stopcock,  to 
fit  Soxhlet. 

6.4.2.4  Heating  mantle — 
Hemispherical,  to  fit  500  mL  round- 
bottom  flask  (Cal-Glass  LG-8801-112,  or 
equivalent). 

6.4.2.5  Variable  transformer — 
Powerstat  (or  equivalent),  110  volt,  10 
amp. 

6.4.3  Apparatiis  for  extraction  of 
tissue. 

6.4.3.1  Botde  for  extraction  (if 
digestion/extraction  using  HCl  is  used)" 
500-600  mL  wide-mouth  clear  glass, 
with  fluoropolymer-lined  cap. 

6.4.3.2  Bottle  for  back-extraction— 
100-200  mL  narrow-mouth  clear  glass 
with  fluoropolymer-lined  cap. 

6.4.3.3  Mechanical  shaker— Wrist- 
action  or  platform-type  rotary  shaker 
that  produces  vigorous  agitation  (Sybron 
Thermolyne  Model  LE  "Big  Bill" 
rotator/shaker,  or  equivalent). 


6.4.3.4     Rack  attached  to  shaker  table 
to  permit  agitation  of  four  to  nine 
samples  simultaneously. 

6.4.4  Beakers-^00-500  mL. 

6.4.5  Spatulas — Stainless  steel. 

6.5  Filtration  Apparatus. 

6.5.1  Pyrex  glass  wool — Solvent- 
extracted  by  SDS  for  three  hours 
minimum. 

Note:  Baking  glass  wool  may  cause  active 
sites  that  will  irreversibly  adsorb  CDDs/ 
CX>F». 

6.5.2  Glass  funnel— 125-250  mL. 

6.5.3  Glass-fiber  filter  paper — 
Whatman  GF/D  (or  equivalent),  to  fit 
glass  funnel  in  Section  6.5.2. 

6.5.4  Drying  column — 15-20  mm  ID 
Pyrex  chromatographic  colunui 
equipped  with  coarse-glass  frit  or  glass- 
wool  plug. 

6.5.5  Buchner  funnel — 15  cm. 

6.5.6  Glass  fiber  filter  paper— to  fit 
Buchner  fuimel  in  Section  6.5.5. 

6.5.7  Filtration  flasks— l.S-2.0  L, 
with  side  arm. 

6.5.8  Pressure  filtration  apparatus — 
Millipore  YT30  142  HW,  or  equivalent. 

6.6  Centrifuge  Apparatus. 

6.6.1  Centrifiige--Capable  of  rotating 
500  mL  centrifuge  bottles  or  15  mL 
centrifuge  tubes  at  5,000  rpm  minimum. 

6.6.2  Centrifuge  botUes — 500  mL. 
with  screw-caps,  to  fit  centrifuge. 

6.6.3  Centrifuge  tubes— 12-15  mL, 
with  screw-caps,  to  fit  centrifuge. 

6.7  Cleanup  Apparatus. 

6.7.1  Automated  gel  permeation 
chromatograph  (Analytical  Biochemical 
Labs,  Inc,  Columbia.  MO.  Model  GPC 
Autoprep  1002.  or  equivalent). 

6.7.1.1  Column — 600-700  mm  long 
X  25  mm  ID.  packed  with  70  g  of 
SX-3  Bio-beads  (Bio-Rad  Laboratories, 
Richmond,  CA,  or  equivalent). 

6.7.1.2  Syringe— 10  mL.  with  Luer 
fitting. 

6.7.1.3  Syringe  filter  holder- 
stainless  steel,  and  glass- fiber  or 
fluoropolymer  filters  (Gelman  4310,  or 
equivalent). 

6.7.1.4  UV  detectors— 254  nm. 
preparative  or  semi-preparative  flow 
cell  (Isco.  Inc..  Type  6;  Schmadzu,  5  mm 
path  length;  Beckman-Altex  152W,  8  ^L 
micro-prep  flow  cell,  2  mm  path; 
Pharmacia  UV-l,  3  mm  flow  cell;  LDC 
Milton-Roy  UV-3,  monitor  #1203;  or 
equivalent). 

6.7.2  RevQTse-phase  high- 
performance  liquid  chromatograph. 

6.7.2.1  Column  oven  and  detector — 
Perkin-Elmer  Model  LC-65T  (or 
equivalent)  operated  at  0.02  AUFS  at 
235  nm. 

6.7.2.2  Injector— Rfaeodyne  7120  (or 
equivalent)  with  50  ^L  sample  loop. 

6.7.2.3  Column— Two  6.2  mm  x  250 
mm  Zorbax-ODS  coliunns  in  series 


(DuPont  Instruments  Division, 
Wilmington,  DE,  or  equivalent), 
operated  at  SO'C  with  2.0  mL/min 
methanol  isocratic  effluent. 

6.7.2.4    Pump— AltexllOA(or 
equivalent). 

6.7.3  Pipets. 

•  6.7.3.1     Disposable,  pasteur — 150 
mm  long  x  5-mm  ID  (Fisher  Scientific 
13-678-6A,  or  equivalent). 

6.7.3.2     Disposable,  serological — 10 
mL  (6  mm  ID). 

6.7.4  Glass  chromatographic 
columns. 

6.7.4.1  150  mm  long  x  8-nun  ID, 
(Kontes  K-420155,  or  equivalent)  with 
coarse-glass  frit  or  glass-wool  plug  and 
250  mL  reservoir. 

6.7.4.2  200  nun  long  x  15  mm  ID, 
with  coarse-glass  frit  or  glass-wool  plug 
and  250  mL  reservoir. 

6.7.4.3  300  mm  long  x  25  mm  ID, 
with  300  mL  reservoir  and  glass  or 
fluoropolymer  stopcock. 

6.7.5  Stirring  apparatus  for  batch 
silica  cleanup  of  tissue  extracts. 

6.7.5.1  Mechanical  stirrer — Coming 
Model  320,  or  equivalent 

6.7.5.2  Bottle— 500-600  mL  wide- 
mouth  clear  glass. 

6.7.6  Oven — For  baking  and  storage 
of  adsorbents,  capable  of  maintaining  a 
constant  temperature  (tS'tD)  in  the  range 
of 105-250»C. 

6.8    Concentration  Apparatus. 
.6.8.1     Rotary  evaporator — Buchi/ 
Brinkman- American  Scientific  No. 
E5045-10  or  equivalent,  equipped  with 
a  variable  temperature  water  bath. 

6.8.1.1  Vacuum  source  for  rotary 
evaporator  equipped  with  shutoff  valve 
at  the  evaporator  and  vacuum  gauge. 

6.8.1.2  A  recirculating  water  pump 
and  chiller  are  recommended,  as  use  of 
tap  water  for  cooling  the  evaporator 
wastes  large  volumes  of  water  and  can 
lead  to  inconsistent  performance  as 
water  temperatures  and  pressures  vary. 

6.8.1.3  Round-bottom  flask— 100  mL 
and  500  mL  or  larger,  with  ground-glass 
fitting  compatible  with  the  rotary 
evaporator. 

6.8.2    Kudema-Danish  (K-D) 
Concentrator. 

6.8.2.1  Concentrator  tube — 10  mL, 
graduated  (Kontes  K-570050-1025.  or 
equivalent)  with  calibration  verified. 
Ground-glass  stopper  (size  19/22  joint) 
is  used  to  prevent  ^aporation  of 
extracts. 

6.8.2.2  Evaporation  flask— 500  niL 
(Kontes  K-5 70001-0500,  or  equivalent), 
attached  to  concentrator  tube  with 
springs  (Kontes  K-662750-0012  or 
equivalent). 

6.8.2.3  Snyder  column— Three-ball 
macro  (Kontes  K-503000-0232,  or 
equivalent). 

6.8.2.4  Boiling  chips. 


6.8.2.4.1  Glass  or  silicon  carbide — 
Approximately  10/40  mesh,  extracted 
with  methylene  chloride  and  baked  at 
450°C  for  one  hour  minimum. 

6.8.2.4.2  Fluoropolymer  (optional) — 
Extracted  with  methylene  chloride. 

6.8.2.5     Water  bath— Heated,  with 
concentric  ring  cover,  capable  of 
maintaining  a  temperature  within  ±2*C, 
installed  in  a  fume  hood. 

6.8.3  Nitrogen  blowdown 
apparatus — Equipped  with  water  bath 
controlled  in  die  range  of  30-60X  (N- 
Evap,  Organomation  Associates,  Inc., 
South  Berlin,  MA,  or  equivalent, 
installed  in  a  fume  hood. 

6.8.4  Sample  vials. 

6.8.4. 1  Amber  glass — 2-5  mL  with 
fluoropolymer-lined  screw-cap. 

6.8.4.2  Glass — 0.3  mL.  conical,  with 
fluoropolymer-lined  screw  or  crimp  cap. 

6.9  Gas  Chromatograph — Shall  have 
splitless  or  on-column  injection  port  for 
capillary  column,  temperature  program 
Mdth  is4^ermal  hold,  and  shall  meet  all 
of  the  performance  specifications  in 
Section  10. 

6.9.1  GC  column  for  CDDs/CDFs  and 
for  isomer  specificity  for  2,3,7,8- 
TCDD— 60±5  m  long  x  0.32±0.02  mm  ID; 
0.25  >im  5%  phenyl,  94%  methyl,  1% 
vinyl  silicone  bonded-phase  fused-silica 
capillary  coliunn  OWV  DB-5,  or 
equivalent). 

6.9.2  GC  column  for  isomer 
specificity  for  2,3,7,8-TCDF— 30±5  m 
long  X  0.32±0.02  mm  ID;  0.25  (un 
bonded-phase  fused-silica  capillary 
column  (J&W  DB-225,  or  equivalent). 

6.10  Mass  Spectrometw — 28-40  eV 
electron  impact  ionization,  shall  be 
capable  of  repetitively  selectively 
monitoring  12  exact  m/z's  minimiun  at 
high  resolution  (>10,000)  during  a 
period  of  approximately  one  second, 
and  shall  meet  all  of  the  performance 
specifications  in  Section  10. 

6.11  GC/MS  Interface— The  mass 
spectrometer  (MS)  shall  be  interfaced  to 
the  GC  such  that  the  end  of  the  capillary 
column  terminates  within  1  cm  of  the 
ion  source  but  does  not  intercept  the 
electron  or  ion  beams. 

6.12  Data  System — Capable  of 
collecting,  recording,  and  storing  MS 
data. 

7.0    Haagents  and  Standards 

7.1    pH  Adjustment  and  Back- 
Extraction. 

7.1.1  Potassium  hydroxide — 
Dissolve  20  g  reagent  grade  KOH  In  100 
mL  reagent  water. 

7.1.2  Sulfuric  acid — ^Reagent  grade 
(specific  gravity  1.84). 

7.1.3  Hydrochloric  acid — ^Reagent 
grade,  6N. 

7.1.4  Sodium  chloride — Reagent 
grade,  (wepare  at  5%  (w/v)  solution  in 
reagent  water. 


7.2  Solution  Drying  and 
Evaporation. 

7.2.1  Solution  drying — Sodium 
sulfate,  reagent  grade,  granulu, 
anhydrous  (Baker  3375,  or  equivalent), 
rinsed  with  methylene  chloride  (20 
mL/g),  baked  at  400°C  for  one  hour 
minimum,  cooled  in  a  dessicator,  and 
stored  in  a  pre-cleaned  glass  bottle  with 
screw-cap  that  prevents  moisture  from 
entering.  If,  after  heating,  the  sodium 
sulfate  develops  a  noticeable  grayish 
cast  (due  to  the  presence  of  carbon  in 
the  crystal  matrix),  that  batch  of  reagent 
is  not  suitable  for  use  and  should  be 
discarded.  Extraction  with  methylene 
chloride  (as  opposed  to  simple  rinsing) 
and  bcddng  at  a  lower  temperature  may 
produce  sodium  sulfate  that  is  suitable 
for  use. 

7.2.2  Tissue  dr)ring — Sodium 
suHiate,  reagent  grade,  powdered,  treated 
and  stored  as  above. 

7JJ.3    Prepurififid  nitrogen. 

7.3  Extraction. 

7.3.1  Solvents — Acetone,  toluene, 
cyclohexane,  hexane,  methanol, 
methylene  chloride,  and  nonane; 
distilled  in  glass,  pesticide  quality,  lot- 
certified  to  be  free  of  interferences. 

7.3.2  White  quartz  sand,  60/70 
mesh — ^For  Soxhlet/Dean-Stark 
extraction  (Aldrich  Chemical,  Cat  No. 
27-437-9,  or  equivalent).  Bake  at  450"C 
for  four  hours  minimum. 

7.4  GPC  Calibration  Solution- 
Prepare  a  solution  containing  300  mg/ 
mL  com  oil,  15  mg/mL  bis(2-ethylhexyl) 
phthaiate,  1.4  mg/mL 
pentachlorophenol,  0.1  mg/mL 
perylene,  and  0.5  mg/mL  sulfur. 

7.5  Adsorbents  for  Sample  Cleanup. 
7.5.1     Silica  gel. 

7.5.1.1  Activated  silica  gel — 100- 
200  mesh,  Supelco  1-3651  (or 
equivalent),  rinsed  with  methylene 
chloride,  baked  at  180^  for  a  minimum 
of  one  hour,  cooled  in  a  dessicator,  and 
stored  in  a  precleaned  glass  botUe  with 
screw-cap  that  prevents  moisture  from 
entering. 

7.5.1.2  Acid  silica  gel  (30%  w/w) — 
Thoroughly  mix  44.0  g  of  concentrated 
sulfiiric  acid  with  100.0  g  of  activated 
silica  gel  in  a  clean  container.  Break  up 
aggregates  with  a  stirring  rod  until  a  - 
uniform  mixture  is  obtained.  Store  in  a 
botde  with  a  fluoropolymer-lined  screw- 
cap. 

7.5.1.3  Basic  silica  gel — Thoroughly 
mix  30  g  of  IN  sodium  hydroxide  with 
100  g  of  activated  silica  gel  in  a  clean 
container.  Break  up  aggregates  with  a 
stirring  rod  until  a  uniform  mixture  is 
obtained.  Store  in  a  botUe  with  a 
fluoropolymer-lined  screw-cap. 

7.5.1.4  Potassium  silicate. 
7.5.1.4.1     Dissolve  56  g  of  high  purity 

potassium  hydroxide  (Aldrich,  or 
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equivalent)  in  300  mL  of  methanol  in  a 
75Q-1000  mL  flat-bottom  flask. 

7.5.1.4.2  Add  100  g  of  silica  gel  and 
a  stirring  bar,  and  stir  on  a  hot  plate  at 
eo-ro'C  for  one  to  two  hours. 

7.5.1.4.3  Decant  the  liquid  and  rinse 
the  potassium  silicate  twice  with  100 
mL  portions  of  methanol,  followed  by  a 
single  rinse  with  100  mL  of  methylene 
chloride. 

7.5.1.4.4  Spread  the  potassium 
silicate  on  solvent-rinsed  aluminum  foil 
and  dry  for  two  to  four  hours  in  a  hood. 

7.5.1.4.5  Activate  overnight  at  200- 
250»C. 

7.5.2    Alumina — Either  one  of  two 
types  of  alumina,  acid  or  basic,  may  be 
used  in  the  cleanup  of  sample  extracts, 
provided  that  the  laboratory  can  meet 
the  performance  specifications  for  the 
recovery  of  labeled  compounds 
described  in  Section  9.3.  The  same  type 
of  alumina  must  be  used  for  all  samples, 
including  those  used  to  demonstrate 
initial  precision  and  recovery  (Section 
9.2)  and  ongoing  precision  and  recovery 
(Section  15.5). 

7.5.2.1  Acid  alumina — Supelco 
19996-6C  (or  equivalent).  Activate  by 
heating  to  130"C  for  a  minimum  of  12 
hours. 

7.5.2.2  Basic  alumina — Supelco 
19944-6C  (or  equivalent).  Activate  by 
heating  to  600°C  for  a  minimum  of  24 
hours.  Alternatively,  activate  by  heating 
in  a  tube  furnace  at  650-700''C  under  an 
air  flow  rate  of  approximately  400  cc/ 
minute.  Do  not  heat  over  700°C,  as  this 
can  lead  to  reduced  capacity  for 
retaining  the  anaiytes.  Store  at  laO'C  in 
a  covered  flask.  Use  within  five  days  of 
baiting. 

7.5.3  Carbon. 

7.5.3.1  Carbopak  C— (Supelco  1- 
0258,  or  equivalent). 

7.5.3.2  Celite  545— {Supelco  2-0199, 
or  equivalent). 

7.5.3.3  Thoroughly  mix  9.0  g 
Carbopak  C  and  41.0  g  Celite  545  to 
produce  an  18%  w/w  mixture.  Activate 

.  the  mixture  at  130°C  for  a  minimum  of 
six  hours.  Store  in  a  dessicator. 

7.5.4  Anthropogenic  isolation 
column — Pack  the  column  in  Section 
6.7.4.3  from  bottom  to  top  with  the 
following: 

7.5.4.1  2  g  silica  gel  (Section 
7.5.1.1). 

7.5.4.2  2  g  potassium  silicate 
(Section  7.5.1.4). 

7.5.4.3  2  g  granular  anhydrous 
sodium  sulfate  (Section  7.2.1). 

7.5.4.4  10  g  acid  silica  gel  (Section 
7.5.1.2). 

7.5.4.5  2  g  granular  anhydrous 
sodium  sulfate. 

7.5.5  Florisil  coliman. 
7.5.5.1     Florisil— 60-100  mesh, 

Floridin  Corp  (or  equivalent).  Soxhlet 
extract  in  500  g  portions  for  24  hours. 


7.5.5.2  Insert  a  glass  wool  plug  into 
the  tapered  end  of  a  graduated 
serological  pipet  (Section  6.7.3.2).  Pack 
with  1.5  g  (approx  2  mL)  of  Florisil 
topped  with  approx  1  mL  of  sodium 
sulfate  (Section  7.2.1)  and  a  glass  wool 
plug. 

7.5.5.3  Activate  in  an  oven  at  130- 
150''C  for  a  minimum  of  24  hours  and 
cool  for  30  minutes.  Use  within  90 
minutes  of  cooling. 

7.6    Reference  Matrices — Matrices  in 
which  the  CDDs/CDFs  and  interfering 
compounds  are  not  detected  by  this 
method. 

7.6.1  Reagent  water — Bottied  water 
purchased  locally,  or  prepared  by 
passage  through  activated  carbon. 

7.6.2  High-solids  reference  matrix — 
Playground  sand  or  similar  material. 
Prepared  by  extraction  with  methylene 
chloride  and/or  baking  at  450'*C  for  a 
minimum  of  four  hours. 

7.6.3  Paper  reference  matrix — Glass- 
fiber  filter,  Gelman  Type  A,  or 
equivalent.  Cut  paper  to  simulate  the 
surface  area  of  the  paper  sample  being 
tested. 

7.6.4  Tissue  reference  matrix — Com 
or  other  vegetable  oil.  May  be  prepared 
by  extraction  with  methylene  chloride. 

7.6.5  Other  matrices — ^This  method 
may  be  verified  on  any  reference  matrix 
by  performing  the  tests  given  in  Section 
9.2.  Ideally,  the  matrix  should  be  free  of 
the  CDDs/CDFs,  but  in  no  case  shall  the 
backgroimd  level  of  the  CDDs/CDFs  in 
the  reference  matrix  exceed  three  times 
the  minimum  levels  in  Table  2.  If  low 
background  levels  of  the  CDDs/CDFs  are 
present  in  the  reference  matrix,  the 
spike  level  of  the  anaiytes  used  in 
Section  9.2  should  be  increased  to 
provide  a  spike-to-background  ratio  in 
the  range  of  1:1  to  5:1  (Reference  15). 

7.7  Standard  Solutions — Purchased 
as  solutions  or  mixtures  with 
certification  to  their  purity, 
concentration,  and  authenticity,  or 
prepared  from  materials  of  known 
purity  and  composition.  If  the  chemical 
purity  is  98%  or  greater,  the  weight  may 
be  used  without  correction  to  compute 
the  concentration  of  the  standard.  When 
not  being  used,  standards  are  stored  in 
the  dark  at  room  temperature  in  screw- 
capped  vials  with  fluoropolymer-lined 
caps.  A  mark  is  placed  on  the  vial  at  the 
level  of  the  solution  so  that  solvent  Iom 
by  evaporation  can  be  detected.  If 
solvent  loss  has  occurred,  the  solution 
should  be  replaced. 

7.8  Stock  Solutions. 

7.8.1    Preparation — Prepare  in 
nonane  per  the  steps  below  or  purchase 
as  dilute  solutions  (Cambridge  Isotope 
Laboratories  (QL),  Wobum,  MA,  or 
equivalent).  Observe  the  safety 


precautions  in  Section  5,  and  the 
recommendation  in  Section  5.1.2. 

7.8.2  Dissolve  an  appropriate 
amount  of  assayed  reference  material  in 
solvent.  For  example,  weigh  1-2  mg  of 
2,3,7,8-TCDD  to  three  significant  figures 
in  a  10  mL  ground-glass-stoppered 
volumetric  flask  and  fill  to  the  mark 
with  nonane.  After  the  TCDD  is 
completely  dissolved,  transfer  the 
solution  to  a  clean  15  mL  vial  with 
fluoropolymer-lined  cap. 

7.8.3  Stock  standara  solutions 
should  be  checked  for  signs  of 
degradation  prior  to  the  preparation  of 
calibration  or  performance  test 
standards.  Reference  standards  that  can 
be  used  to  determine  the  accuracy  of 
calibration  standards  are  available  from 
CIL  and  may  be  available  from  other 
vendors. 

7.9  PAR  Stock  Solution 

7.9.1  All  CDDs/CDFs— Using  the 
solutions  in  Section  7.8,  prepare  the 
PAR  stock  solution  to  contain  the  CDDs/ 
CDFs  at  the  concentrations  shown  in 
Table  3.  When  diluted,  the  solution  will 
become  the  PAR  (Section  7.14). 

7.9.2  If  only  2,3,7,8-TCDD  and 
2,3,7,8-TCDF  are  to  be  determined, 
prepare  the  PAR  stock  solution  to 
contain  these  compounds  only. 

7.10  Labeled-Compound  Spiking 
Solution. 

7.10.1  All  CDDs/CDFs— From  stock 
solutions,  or  from  purchased  mixtures,  ■ 
prepare  this  solution  to  contain  the 
labeled  compounds  in  nonane  at  the 
concentrations  shown  in  Table  3.  This 
solution  is  diluted  with  acetone  prior  to 
use  (Section  7.10.3). 

7.10.2  Ifonly  2,3,7,8-TCDD  and 
2,3.7,8-TCDF  are  to  be  determined, 
prepare  the  labeled-compound  solution 
to  contain  these  compounds  only.  This 
solution  is  diluted  with  acetone  prior  to 
use  (Section  7.10.3). 

7.10.3  Dilute  a  sufficient  volume  of 
the  labeled  compound  solution  (Section 
7.10.1  or  7.10.2)  by  a  factor  of  50  with 
acetone  to  prepare  a  diluted  spiking 
solution.  Each  sample  requires  1.0  mL 
of  the  diluted  solution,  but  no  more 
solution  should  be  prepared  than  can  be 
used  in  one  day. 

7.11  Cleanup  Standard — Prepare 
"Cl*-2,3,7,8-TCDD  in  nonane  at  the 
concentration  shown  in  Table  3.  The 
cleamip  standard  is  added  to  all  extracts 
prior  to  cleanup  to  measure  the 
efficiency  of  the  cleanup  process. 

7.12  Internal  Standara(s). 

7.12.1  All  CDD8/CDFs--iPrepare  the 
internal  standard  solution  to  contain 
"C'J-1,2.3.4-TCDD  and  'X:'2-l,2,3,7,8,9- 
HxCDD  in  nonane  at  the  concentration 
shown  in  Table  3. 

7.12.2  If  only  2,3,7,8-TCDD  and 
2,3,7,8-TCDF  are  to  be  determined. 


prepare  the  internal  standard  solution  to 
contain  'K:,2-1,2,3,4-TCDD  only. 

7.13  Calibration  Standards  (CSl 
through  CSS) — Combine  the  solutions  in 
Sections  7.9  thnnigh  7.12  to  produce  the 
five  calibration  solutions  shown  in 
Table  4  in  nonane.  These  solutions 
permit  the  relative  response  (labeled  to 
native)  and  response  factor  to  be 
measured  as  a  function  of  concentration. 
The  CS3  standard  is  used  for  calibration 
vMification  (VER).  If  only  2,3,7,8-TCDD 
and  2,3,7,8-TCDF  are  to  be  determined, 
combine  the  solutions  appropriate  to 
these  compounds. 

7.14  Precision  and  Recovery  (PAR) 
Standard — Used  for  determination  of 
initial  (Section  9.2)  and  ongoing 
(Section  15.5)  precision  and  recovery. 
Dilute  10  ^L  of  the  precision  and 
recovery  standard  (Section  7.9.1  or 
7.9.2)  to  2.0  mL  with  acetone  for  each 
sample  matrix  for  each  sample  batch. 
One  mL  each  are  reqvdred  for  the  blank 
and  OPR  with  each  matrix  in  each 
batch. 

7. 1 5  GC  Retention  Time  Window 
Defining  Solution  and  Isomer 
Specificity  Test  Standard— Used  to 
define  the  begiiming  and  ending 
retention  times  for  die  dioxin  and  furan 
isomera  and  to  demonstrate  isomer 
specificity  of  the  GC  columns  employed 
for  determination  of  2,3,7,8-TCDD  and 
2.3,7,8-TCDF.  The  standard  must 
contain  the  compounds  listed  in  Table 
5  (CIL  EDF — 4006,  or  equivalent),  at  a 
minimum,  h  is  not  necessary  to  monitor 
the  window-defining  compounds  if  oidy 
2,3,7,8-TCDD  and  23.7,8-TCDF  are  to  be 
determined.  In  this  case,  an  isomer- 
specificity  test  standard  contahrung  the 
most  closely  eluted  isomers  listed  in 
Table  5  (CIL  EDF-4033.  or  equivalent) 
maybe  used. 

7.16  QC  Check  Sample— A  Cy: 
Check  Sample  should  be  obtained  bom 
a  source  independent  of  the  calibration 
standards.  Ideally,  thia  check  sample 
would  be  a  certified  reference  material 
containing  the  CDDs/CDFs  in  known 
concentrations  in  a  sample  matrix 
similar  to  the  matrix  under  test. 

7.17  Stability  of  Solutions- 
Standard  solutions  used  for  quantitative 
purposes  (Sections  7.9  through  7.15) 
should  be  analyzed  periodically,  and 
shoidd  be  assayed  against  referenc** 
standards  (Section  7.8.3)  before  further 
use. 

BJO    Sample  CoUectioii.  Pieswi  titioii. 
Storage,  and  Htriding  Times 

8.1    Collect  samples  in  amber  glass 
containers  following  conventional 
sampling  practices  (Reference  16). 
Aqueous  samples  that  flow  freely  are 
collected  in  refrigerated  botties  using 
automatic  sampling  equipment.  Solid 


samples  are  collected  as  grab  samples 
using  wide-mouth  jars. 

8.2  Maintain  aqueous  samples  in  the 
dark  at  0-4 °C  from  the  time  of  collection 
until  receipt  at  the  laboratory.  If  residual 
chlorine  is  present  in  aqueous  samples, 
add  80  mg  sodium  thiosulfate  per  liter 
of  water.  EPA  Methods  330.4  and  330.5 
may  be  used  to  measure  residual 
chlorine  (Reference  17).  If  sample  pH  is 
greater  than  9,  adjust  to  pH  7-9  with 
sulfuric  acid. 

Maintain  solid,  semi-solid,  oily,  and 
mixed-phase  samples  in  the  dark  at 
<A'^  from  the  time  of  collection  until 
receipt  at  the  laboratory. 

Store  aqueous  samples  in  the  dark  at 
0-4°C.  Store  solid,  semi-solid,  oily. 
mixed-phase,  and  tissue  samples  in  the 
darkat<-10'C 

8.3  Fish  and  Tissue  Samples. 

8.3.1  Fish  may  be  cleaned,  filleted, 
or  processed  in  other  ways  in  the  field, 
such  that  the  laboratory  may  expect  to 
receive  whole  fish,  fish  fillets,  or  other 
tissues  for  analysis. 

8.3.2  Fish  collected  in  the  field 
shoidd  be  wrapped  in  alinninum  foil, 
and  must  be  maintained  at  a 
ten^>erature  leer  than  4*C  frtim  the  time 
of  collection  until  receipt  at  the 
laboratory. 

8.3.3  Samples  must  be  frozen  upon 
receipt  at  the  laboratory  and  maintained 
in  the  dark  at  <  —  10"C  until  prepared. 
Maintain  unused  sample  in  the  dark  at 
<-10'C 

8.4  Holding  Times. 

8.4.1  There  are  no  demonstrated 
maximum  holding  times  associated  with 
CDDs/CDFs  in  aqueous,  solid,  semi- 
solid, tissues,  or  other  sample  matrices. 
If  stored  in  the  dark  at  0-4 °C  and 
preserved  as  given  above  (if  required), 
aqueous  samples  may  be  stored  for  up 
to  one  year.  Similarly,  if  stored  in  the 
dark  at  <  -  10*C  solid,  semi-solid, 
multi-phase,  and  tissue  samples  may  be 
stored  for  up  to  one  year. 

8.4.2  '  Store  sample  extracts  in  the 
dark  at  <  -  lO't^  until  analyzed.  If  stored 
in  the  daik  at  <  -  10*C,  sample  extracts 
may  be  stored  for  up  to  one  year. 

9.0    Quality  AaauraBce^Qaality  Omtrol 

9.1    Each  laboratory  that  uses  this 
method  is  required  to  operate  a  formal 
quality  assurance  program  (Reference 
18).  The  minimum  requirements  of  this 
program  consist  of  an  initial 
demonstration  of  laboratory  capability, 
analysis  of  samples  spiked  with  labeled 
compounds  to  evaluate  and  document 
data  quality,  and  analysis  of  standards 
and  blanks  as  tests  of  continued 
performance.  Laboratory  performance  is 
compared  to  established  performance 
criteria  to  determine  if  tfaie  results  of 


analyses  meet  the  performance 
characteristics  of  the  method. 

If  the  method  is  to  be  applied  to 
sunple  matrix  other  than  water  (e.g., 
soils,  filter  cake,  compost,  tissue)  the 
most  appropriate  alternate  matrix 
(Sections  7.6.2  through  7.6.5)  is 
substituted  for  the  reagent  water  matrix 
(Section  7.6.1)  in  all  performance  tests. 

9.1.1  The  analyst  shall  make  an 
initial  demonstration  of  the  ability  to 
generate  acceptable  accuracy  and 
precision  with  this  method.  This  ability 
is  established  as  described  in  Section 
9.2. 

9.1.2  In  recognition  of  advances  that 
are  occurring  in  analytical  technology, 
and  to  allow  the  analyst  to  overcome 
sample  matrix  interferences,  the  analyst 
is  permitted  certain  options  to  improve 
separations  or  lower  the  costs  of 
measurements.  These  options  include 
alternate  extraction,  concentration, 
cleanup  procedures,  and  changes  in 
colunms  and  detectors.  Alternate 
determinative  techniques,  such  as  the 
substitution  of  spectroscopic  or 
immuno-assay  techniques,  and  changes 
that  degrade  method  performance,  are 
not  allowed.  If  an  analytical  technique 
other  than  the  techniques  specified  in 
this  method  is  used,  that  technique 
must  have  a  specificity  equal  to  or  better 
than  the  specificity  of  the  techniques  in 
this  method  for  the  anaiytes  of  interest. 

9.1.2.1  Each  time  a  modification  is 
made  to  this  method,  the  analyst  is 
required  to  repeat  the  procedure  in 
Section  9.2.  If  the  detection  limit  of  the 
method  will  be  affected  by  the  change, 
the  laboratory  is  required  to 
demonstrate  that  the  MDL  (40  CFR  Part 
136,  Appendix  B)  is  lower  than  one- 
third  the  regulatory  compliance  level  or 
one-third  the  ML  in  this  method, 
whichever  is  higher.  If  cahbration  will 
be  affected  by  the  change,  the  analyst 
must  recalibrate  the  instrument  per 
Section  10. 

9.1.2.2  The  laboratory  is  required  to 
maintain  records  of  modifications  made 
to  this  method.  These  records  include 
the  following,  at  a  minimum: 

9.1.2.2.1  The  names,  tides, 
addresses,  and  telephone  numbers  of 
the  analyst(s)  who  performed  the 
analyses  and  modification,  and  of  the 
quality  control  officer  who  witnessed 
and  will  verify  the  analyses  and 
modificatioiu. 

9.1.2.2.2  A  listing  of  pollutant^s) 
measiued,  by  name  and  CAS  Registry 
number. 

9.1.2.2.3  A  narrative  stating 
reason(s)  for  the  modifications. 

9.1.2.2.4  Results  from  all  quality 
control  (QC)  tests  comparing  the 
modified  method  to  this  method, 
includii^: 
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(a)  Calibration  (Section  10.5  throush 
10.7). 

(b)  Calibration  verification  (Section 
15.3). 

(c)  Initial  precisian  and  recovery 
(Section  9.2). 

(d)  Labeled  compound  recovery 
(Section  9.3). 

(e)  Analysis  of  blanks  (Section  9.5). 

(f)  Accuracy  assessment  (Section  9.4). 
9.1.2.2.5     Data  that  will  allow  an 

independent  reviewer  to  validate  each 
determination  by  tracing  the  instrument 
output  (peak  height,  area,  or  other 
signal)  to  the  final  result.  These  data  are 
to  include: 

(a)  Sample  munbov  and  other 
Identifiers. 

(b)  Extraction  dates. 

(ci  Analysis  dales  and  times. 

(d)  Analysis  sequence/run 
chronology. 

(e)  Sample  weight  or  volume  (Section 
11). 

(f)  Extract  volimie  prior  to  each 
cleanup  step  (Section  13). 

(g)  Extract  volume  after  each  cleanup 
step  (Section  13). 

(h)  Final  extract  votune  prior  to 
iajection  (Section  14). 

(i)Jniection  volume  (Section  14.3). 

(I)  E)ikidon  data,  difierentiating 
between  dilution  of  a  sample  or  extract 
(Section  17.5). 

(k)  Instrument  and  operating 
conditions. 

(1)  Column  (dimensions,  liquid  phase, 
sohd  support,  fifan  thickness,  etc). 

(m)  Operating  conditions 
(temperatures,  temperature  program, 
flow  rates). 

(n)  Detector  (type,  operating 
CQOditians,  etc). 

(o)  Chromatograms,  printer  tapes,  and 
other  reccwdings  of  raw  data. 

(p)  Quantitation  reports,  data  system 
ou^uts.  and  other  data  to  link  the  raw 
data  to  the  sesults  reported. 

9. 1 .3    Analyses  of  method  blanks  are 
required  to  demonstrate  freedom  from 
contamination  (Section  4.3).  The 
procedures  and  criteria  for  analysis  of  a 
method  blank  are  described  in  Sections 
9.5  and  15.6. 

9.1r4    The  laboratory  shall  spike  all 
samples  with  labeled  compounds  to 
monitor  method  performance.  This  test 
is  described  in  Section  9.3.  When 
-"results  of  these  spikes  indicate  atypical 
method  performance  for  samples,  the 
samples  are  diluted  to  bring  method 
performance  within  acceptable  limits. 
Procedures  for  dilution  are  given  in 
Section  17.5. 

9.1.5    The  laboratory  shall,  on  an 
1  ongoing  besis.  demonstrate  through 
calibration  verification  and  the  analysis 
of  the  ongoing  precision  and  recovery 
aliquot  that  the  analytical  system  is  in 


control.  These  procedures  are  described 
in  Sections  15.1  through  15.5. 

9.1.6    The  laboratory  shall  maintain 
records  to  define  the  quality  of  data  that 
is  generated.  Development  of  accuracy 
statements  is  described  in  Section  9.4. 

9.2    Initial  Precision  and  Recovery 
(DPR)— To  establish  the  ability  to 
generate  acceptable  precision  and 
recovery,  the  analyst  shall  perform  the 
following  operations. 

9.2.1     For  low  soHds  (aqueous) 
samples,  extract,  concentrate,  and 
analyze  four  1  L  jdiquots  of  reagent 
water  spiked  with  the  diluted  labeled 
compound  spiking  solution  (Section 
7.10.3)  and  the  precision  and  recovery 
standard  (Section  7.14)  according  to  the 
procedures  in  Sections  11  through  18. 
For  an  alternative  sample  matrix,  four 
aliquots  of  the  alternative  reference 
matrix  (Section  7.6)  are  used.  All 
sample  processing  steps  that  are  to  be 
used  for  procesnng  samples,  including 
preparation  (Section  1 1),  extraction 
(Section  12).  and  cleanup  (Section  13). 
shall  be  included  in  this  test. 

9.2.2  Using  results  of  the  set  of  four 
analyses,  compute  the  average 
conoentratioo  (X)  of  the  extracts  in  ng/ 
mL  and  the  standard  deviation  of  the 
concentration  (s)  in  ng/mL  for  each 
compound,  by  isotope  dilution  for 
CDDs/CDFs  with  a  labeled  analog,  and 
by  internal  standard  for  1.2.3,7.8,9- 
HxCDD,  CXSF,  and  the  labeled 
compounds. 

9.2.3  For  each  CDD/CDF  and  labeled 
compound,  compare  s  and  X  with  the 
corresponding  limits  for  initial 
precision  and  recovery  in  Table  6.  If 
only  2.3.7,8-TCDD  and  2.3,7,8-TCDF  are 
to  be  determined,  compare  s  and  X  with 
♦he  corresponding  limits  for  initial 
precision  and  recovary  in  Table  6a.  If  s 
andX  for  all  compoxmds  meet  the 
acceptance  criteria,  system  performance 
is  acceptable  and  analysis  of  blanks  and 
samples  may  begin.  If,  however,  any 
individual  s  exceeds  the  precision  limit 
or  any  individual  X  falls  outside  the 
range  for  acciuacy,  system  performance 
is  unacceptable  for  that  compound. 
Conect  the  problon  and  repeat  the  test 
(Section  9.2). 

9.3    The  laboratory  shall  spike  all 
samples  with  the  diluted  labeled 
compound  spiking  solution  (Section 
7.10.3)  to  assess  inethod  performance  on 
the  sample  matrix. 

9.3.1    Analyze  each  sample 
according  to  the  procedures  in  Sections 
11  throu^  18. 

9  J.2    Compute  the  percent  recovery 
of  the  labeled  compounds  and  the 
cleanup  standard  using  the  internal 
standard  method  (Section  17.2). 

9.3.3    The  recovery  of  each  labeled 
compound  must  be  within  the  limits  in 


Table  7  when  all  2.3.7.8-substituted 
CDDs/CDFs  are  determined,  and  within 
the  limits  in  Table  7a  when  only  2.3.7.8- 
TCDD  and  2.3,7.8-TCDF  are  determined. 
If  the  recovery  of  any  compound  falls 
outside  of  these  limits,  method 
performance  is  unacceptable  for  that 
compound  in  that  sample.  To  overcome 
such  difficulties,  water  samples  are 
diluted  and  smaller  amounts  of  soils, 
sludges,  sediments,  and  other  matrices 
are  reanalyzed  per  Section  18.4. 

9.4    Recovery  of  labeled  compounds 
frt>m  samples  should  be  assessed  and 
records  should  be  maintained. 

0.4.1    After  the  analysis  of  five 
samples  of  a  given  matrix  type  (water, 
soil,  sludge,  pulp,  etc.)  for  which  the 
labeled  compounds  pass  the  tests  in 
Section  9.3,  compute  the  average 
percent  recovery  (R)  and  the  standard 
deviation  of  the  percent  recovery  (SR) 
for  the  labeled  compounds  only. 
Express  the  assessment  as  a  percent 
recovery  interval  frtun  R  -  2Sii  to  R-^2Sm 
for  each  matrix  For  example,  if  R  =  90% 
and  S«  =  10%  for  five  analyses  of  pulp, 
the  recovery  interval  is  expressed  as  70- 
110%. 

9.4.2    Update  the  accuracy 
■aeenment  for  each  labeled  compound 
in  each  matrix  on  a  regular  basis  (e.g., 
after  each  5-10  new  measurements). 

9.5     Method  Blanks — Reference 
matrix  method  blanks  are  analyzed  to 
demonstrate  freedom  fix>m 
contamination  (Section  4.3). 

9.5.1  Prepare,  extract,  clean  up.  and 
concentrate  a  method  blank  with  each 
sample  batch  (samples  of  the  same 
matrix  started  through  the  extraction 
process  on  the  same  12-hour  shift,  to  a 
maximum  of  20  samples).  The  matrix 
for  the  method  blank  shall  be  similar  to 
sample  matrix  for  the  batch,  e.g..  a  1  L 
reagent  water  blank  (Section  7.6.1). 
hig^-solids  reference  matrix  blank 
(Section  7.6.2),  p&per  matrix  blank 
(Section  7.6.3);  tissue  blank  (Section 
7.6.4)  or  alternative  reference  matrix 
blank  (Section  7.6.5).  Analyze  the  blank 
inamediately  after  analysis  of  the  OPR 
(Section  15.5)  to  demonstrate  freedom 
from  contamination. 

9.5.2  If  any  2.3,7,8-substituted  CDD/ 
CDF  (Table  1)  is  found  in  the  blank  at 
greater  than  the  minimum  level  (Table 
2)  or  one-third  the  regulatory 
compliance  level,  whichever  is  greater; 
or  if  any  potentially  interfering 
compound  is  found  in  the  blank  at  the 
minimiim  level  for  each  level  of 
chlorination  given  in  Table  2  (assuming 
a  response  factor  of  1  relative  to  the 
'*C,2-1.2.3,4-TCDD  internal  standard  for 
compounds  not  listed  in  Table  1), 
analysis  of  samples  is  halted  until  the 
blank  associated  with  the  sample  batch 
shows  no  evidence  of  contamination  at 
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this  level.  All  samples  must  be 
associated  with  an  uncontaminated 
method  blank  before  the  results  for 
those  samples  may  be  reported  for 
regulatory  compliance  purposes. 

9.6  QC  Check  Sample— Analyze  the 
QC  Check  Sample  (Section  7.16) 
periodically  to  assure  the  accuracy  of 
calibration  standards  and  the  overall 
reliability  of  the  analytical  process.  It  is 
suggested  that  the  QC  Check  Sample  be 
analyzed  at  least  quarterly. 

9.7  The  specifications  contained  in 
this  method  can  be  met  if  the  apparatus 
used  is  calibrated  properly  and  then 
maintained  in  a  calibrated  state.  The 
standards  used  for  calibration  (Section 
10).  calibration  verification  (Section 
15.3).  and  for  initial  (Section  9.2)  and 
ongoing  (Section  15.5)  precision  and 
recovery  should  be  identical,  so  that  the 
most  precise  results  will  be  obtained.  A 
GC/MS  instrument  will  provide  the 
jnost  reproducible  results  if  dedicated  to 
the  settings  and  conditions  required  for 
the  analyses  of  CDDs/CDFs  by  this 
method. 

9.8    Depending  on  specific  program 
requirements,  field  replicates  may  be 
collected  to  determine  the  precision  of 
the  sampling  technique,  and  spiked 
samples  may  be  required  to  determine 
the  accuracy  of  the  analysis  when  the 
internal  standard  method  is  used. 


10.0    Calibration 

10.1     Establish  the  operating 
conditions  necessary  to  meet  the 
minimum  retention  times  for  the 
internal  standards  in  Section  10.2.4  and 
the  relative  retention  times  for  the 
CDDs/CDFs  in  Table  2. 

10.1.1     Suggested  GC  operating 
conditions: 

Injector  temperature:  270"C    , 
Interfece  temperature;  290'C 
Initial  temperature:  200*C 
Initial  time:  Two  minutes 
Temperature  program: 

200-220»C.  at  5"C/minute 

220''C  for  16  minutes 

220-235»C,  at  5"C/minute 

235''C  for  seven  minutes 

235-330'C.  at  S'C/minute 
;*lol«:  All  portions  of  the  column  tliat 
connect  the  GC  to  the  ion  source  shall  remain 
at  or  above  the  interface  temperature 
specified  above  during  analysis  to  preclude 
condensation  of  less  volatile  compounds. 

Optimize  GC  conditions  for 
compound  separation  and  sensitivity. 
Once  optimized,  the  same  GC  • 
conditions  must  be  used  for  the  analysis 
of  all  standards,  blanks,  IPR  and  OPR 
aliquots,  and  samples. 

10.1.2    Mass  spectrometer  (MS) 
resolution — Obtain  a  selected  ion 
current  profile  (SICP)  of  each  analyte  in 


Table  3  at  the  two  exact  m/z's  specified 
in  Table  8  and  at  >10,000  resolving 
power  by  injecting  an  authentic 
standard  of  the  CDDs/CDFs  either  singly 
or  as  part  of  a  mixture  in  which  there 
is  no  interference  between  closely 
eluted  components. 

10.1.2.1    The  analysis  time  for  CDDs/ 
CDFs  may  exceed  the  long-term  mass 
stability  of  the  mass  spectrometer. 
Because  the  instrument  is  operated  in 
the  high-resolution  mode,  mass  drifts  of 
a  few  ppm  (e.g.,  5  ppm  in  mass)  can 
have  serious  adverse  effects  on 
instilment  performance.  Therefore,  a 
mass-drift  correction  is  mandatory  and 
a  lock-mass  m/z  from  PFK  is  used  for 
drift  correction.  The  lock-mass  m/z  is 
dependent  on  the  exact  m/z's  monitored 
within  each  descriptor,  as  shown  in 
Table  8.  The  level  of  PFK  metered  into 
the  HRMS  during  analyses  should  be 
adjusted  so  that  the  amplitude  of  the 
most  intense  selected  lock-mass  m/z 
signal  (regardless  of  the  descriptor 
number)  does  not  exceed  10%  of  the 
full-scale  deflection  for  a  given  set  of 
detector  parameters.  Under  those 
conditions,  sensitivity  changes  that 
might  occur  during  the  analysis  can  be 
more  effectively  monitored. 

Note:  Exceuive  PFK  (or  any  other 
reference  substance)  may  cause  noise 
problems  and  contaminaUon  of  the  ion 
source  necessitating  increased  frequency  of 
source  cleaning. 

10.1.2.2    If  die  HRMS  has  the 
capability  to  monitor  resolution  during 
the  analysis,  it  is  acceptable  to  terminate 
the  analysis  when  the  resolution  falls 
below  10,000  to  save  reanalysis  time. 

10.1^.3     Using  a  PFK  molecular  leak, 
tune  the  instrument  to  meet  the 
minimum  required  resolving  power  of 
10,000  (10%  valley)  at  m/z  304.9824 
(PFK)  or  any  other  reference  signal  close 
to  m/z  304  (bom  TCDF).  For  each 
descriptor  (Table  8),  monitor  and  record 
the  resolution  and  exact  m/z's  of  three 
to  five  reference  peaks  covering  the 
mass  range  of  the  descriptor.  The 
resolution  must  be  greater  than  or  equal 
to  10,000,  and  the  deviation  between  the 
exact  m/z  and  the  theoretical  m/z  (Table 
8)  for  each  exact  m/z  monitored  must  be 
less  than  5  ppm. 

10.2    ton  Abundance  Ratios, 
Minimum  Levels,  Signal-to-Noise 
Ratios,  and  Absolute  Retention  Times — 
Choose  an  injection  volume  of  either  1 
mL  or  2  mL,  consistent  with  the 
capability  of  the  HRGC/HRMS 
instrument.  Inject  a  1  jiL  or  2  jiL  aliquot 
of  the  CSl  calibration  sohition  (Table  4) 
using  the  GC  conditions  from  Section 
lO.l.L  If  only  2,3,7,8-TCDD  and  2,3,7.8- 
TCDF  are  to  be  determined,  tiie 
operating  conditions  and  specifications 


below  apply  to  analysis  of  diose 
compounds  only. 

1 0.2 . 1    Measure  the  SICP  areas  for 
each  analyte,  and  compute  the  ion 
abundance  ratios  at  the  exact  m/z's 
specified  in  Table  8.  Compare  Uie 
computed  ratio  to  the  theoretical  ratio 
given  in  Table  9. 

10.2.1.1     The  exact  m/z's  to  be 
monitored  in  each  descriptor  are  shown 
in  Table  8.  Each  group  or  descriptor 
shall  be  monitored  in  succession  as  a 
function  of  GC  retention  time  to  ensure 
that  all  CDDs/CDFs  are  detected. 
Additional  m/z's  may  be  monitored  in 
each  descriptor,  and  the  m/z's  may  be 
divided  among  more  than  the  five 
descriptors  listed  in  Table  8,  provided 
that  the  laboratory  is  able  to  monitor  the 
m/z's  of  all  the  CDDs/CDFs  that  may 
elute  irom  the  GC  in  a  given  retention- 
time  window.  If  only  2,3,7,8-TCDD  and 
2,3,7,8-TCDF  are  to  be  determined,  the 
descriptors  may  be  modified  to  include 
only  the  exact  m/z's  for  the  tetra-and 
penta-isomers,  the  diphenyl  ethers,  and 
the  lock  m/z's. 

10.2.1.2    The  mass  spectrometer  shall 
he  operated  in  a  mass-drift  correction 
mode,  using  perfluorokerosene  (PFK)  to 
provide  lock  m/z's.  The  lock-mass  for 
each  group  of  m/z's  is  shown  in  Table 
8.  Each  lock  mass  shall  be  monitored 
and  shall  not  vary  by  more  than  ±20% 
throughout  its  respective  retention  time 
window.  Variations  of  the  lock  mass  by 
more  than  20%  indicate  the  presence  of 
coeluting  interferences  that  may 
significantly  reduce  the  sensitivity  of 
the  mass  spectrometer.  Reinjection  of 
another  aliquot  of  the  sample  extract 
wiU  not  resolve  the  problem.  Additional 
cleanup  of  the  exti-act  may  be  required 
to  remove  the  interferences. 

10.2.2    AU  CDDs/CDFs  and  labeled 
compoimds  in  the  CSl  standard  shall  be 
within  the  QC  limits  in  Table  9  for  their 
respective  ion  abundance  ratios: 
otlnrwise,  the  mass  spectrometer  shall 
be  adjusted  and  this  test  repeated  until 
the  m/z  ratios  fall  within  the  limits 
specified.  If  the  adjustment  alters  the 
resolution  of  the  mass  spectrometer, 
resolution  shall  be  verified  (Section 
10.1.2)  prior  to  repeat  of  the  test 

10.2.3     Verify  that  the  HRGC/HRMS 
instrument  meets  the  minimum  levels 
in  Table  2.  The  peaks  representing  the 
CDDs/CDFs  and  labeled  compounds  in 
the  CSl  calibration  standard  must  have . 
signal-to-noise  ratios  (S/N)  greater  than 
or  equal  to  10.0.  Otherwise,  the  mass 
spectrometer  shall  be  adjusted  and  this 
test  repeated  until  the  minimum  levels 
in  Table  2  are  met. 

10.2.4    The  absolute  retention  time  of 
'X:,2-1,2.3,4-TCDD  (Section  7.12)  shall 
exceed  25.0  minutes  on  the  DB-S 
column,  and  the  retention  time  of  'KIij- 
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1,2,3.4-TCDD  shall  exceed  15.0  minutes 
on  the  DB-225  column;  otherwise,  the 
GC  temperature  program  shall  be 
adjusted  and  this  test  repeated  until  the 
above-stated  minimum  retention  time 
criteria  are  met. 

10.3     Retention-Time  Windows— Analyze 
the  window  defining  mixtures  (Section  7.15) 
using  the  optimized  temperature  progrem  in 
Section  10.1.  Table  5  gives  the  elution  order 
(first/last)  of  the  window-defining 
compovmds.  If  2.3.7,8-TCDD  and  23,73- 
TCOF  only  an  to  be  analyzed,  this  test  is  not 
taquired. 

10.4  Isomer  Specificity. 

10.4.1  Analyze  the  isomer 
specificity  test  standards  (Section  7.15) 
using  the  procedure  in  Section  14  and 
the  optimized  conditions  for  sample 
analysis  (Section  10.1.1). 

10.4.2  Compute  the  percent  valley 
between  the  GC  peaks  that  elute  most 
closely  to  the  2,3,7,8-TCDD  and  TCDF 
isomers,  on  their  respective  coliunns, 
per  Figures  6  and  7. 

10.4.3  Verify  that  the  height  of  the 
valley  between  the  most  closely  eluted 
isomers  and  the  2,3,7,8-substituted 
isomers  is  less  than  25%  (computed  as 
100  x/y  in  Figures  6  and  7).  If  the  valley 
exceeds  25%,  adjust  the  analytical 
conditions  and  repeat  the  test  or  replace 
the  GC  coltunn  and  recalibrate  (Sections 
10.1.2  through  10.7). 

10.5  Calioration  by  Isotope 
Dilution — Isotope  dilution  calibration  is 
used  for  the  15  2,3,7,8-substituted 
CDDs/CDFs  for  wfaidi  labeled 
compounds  are  added  to  samples  prior 
to  extraction.  The  reference  compound 
for  each  CDD/CDF  compound  is  shown 
in  Table  2. 

10.5.1  A  calibration  curve 
encompassing  the  concentration  range  is 
prepared  for  each  compound  to  be 
determined.  The  relative  response  (RR) 
(labeled  to  native)  vs.  concentration  in 
standard  solutions  is  plotted  or 
computed  using  a  linear  regression. 
Relative  response  is  determined 
according  to  the  procedtues  described 
below.  Five  calibration  points  are 
employed. 

10.5.2  The  response  of  each  CDD/ 
CDF  relative  to  its  labeled  analog  is 
determined  using  the  area  responses  of 
both  the  primary  and  secondary  exact 
m/z's  specified  in  Table  8,  for  each 
calibration  standard,  as  follows: 

^     (A1.-^A2.)C, 

(A1,+A2,)C. 

Where: 

Al.  and  A2«  -  The  areas  of  the  primary 

and  secondary  m/z's  for  the  CDD/ 

CDF. 
All  and  A2i  =  The  areas  of  the  primary 

and  secondary  m/z's  for  the  labeled 

compound. 


Ci  =  The  concentration  of  the  labeled 

compound  in  the  calibration 

standard  (Table  4). 
Cn  =  The  concentration  of  the  native 

compound  in  the  calibration 

standard  (Table  4). 

10.5.3  To  calibrate  the  analytical 
system  by  isotope  dilution,  inject  a 
volume  of  calibration  standards  CSl 
through  CS5  (Section  7.13  and  Table  4) 
identical  to  the  voliune  chosen  in 
Section  10.2.  using  the  procedure  in 
Section  14  and  the  conditions  in  Section 
10.1.1  and  Table  2.  Compute  the  relative 
response  (RR)  at  each  concentration. 

10.5.4  Linearity— If  the  relative 
response  for  any  compound  is  constant 
(less  than  20%  coefficient  of  variation) 
over  the  five-point  calibration  range,  an 
averaged  relative  response  may  be  used 
for  that  compound:  otherwise,  the 
complete  calibration  ciuve  for  that 
compound  shall  be  used  over  the  five- 
point  calibration  range. 

10.6    Calibration  by  Internal 
Standard — ^The  internal  standard 
method  is  applied  to  determination  of 
1,2.3.7.8.9-HxCDD  (Section  17.1.2). 
OCDF  (Section  17.1.1).  the  non  2.3.7,8- 
substituted  compounds,  and  to  the 
determination  of  labeled  compoimds  for 
intralaboratory  statistics  (Sections  9.4 
and  15.5.4). 

10.6.1  Response  hctors— Calibration 
requires  the  determination  of  response 
factors  (RF)  defined  by  the  following 
equation: 

^     (AU^^A2,)C, 

(Ali.+A2i.)C. 

Where: 

Al,  and  A2,  =  The  areas  of  the  primary 

and  secondary  m/z's  for  the  CDD/ 

CDF. 
Alfa  and  A2fa  =  The  areas  of  the  primary 

and  secondary  m/z's  fior  the  internal 

standard. 
Q,  =  The  concentration  of  the  internal 

standard  (Table  4). 
C  =  "The  concentration  of  the  compound 

in  the  calibration  standard  (Table 

4). 

Note:  There  is  only  one  m/z  for  ^Xir 
ZJiJJ^TCDD.  See  Table  8. 

10.6.2  To  calibrate  the  analytical 
system  by  internal  standard,  inject  1.0 
|il.  or  2.0  )iL  of  calibration  standards 
CSl  through  CSS  (Section  7  13  and 
Table  4)  using  the  procedure  in  Section 
14  and  the  conditions  in  Section  10.1.1 
and  Table  2.  Compute  the  response 
factor  (RF)  at  each  concentration. 

10.6.3  Linearity — If  the  response 
factor  (RF)  for  any  compound  is 
constant  (less  than  35%  coefficient  of 
variation)  over  the  five-point  calibration 
range,  an  averaged  response  factor  may 


be  used  for  that  compound;  otherwise, 
the  complete  calibration  curve  for  that 
compoimd  shall  be  used  over  the  five- 
point  range. 

10.7  Combined  Calibration — By 
using  calibration  solutions  (Section  7.13 
and  Table  4)  containing  the  CDDs/CDFs 
and  labeled  compounds  and  the  internal 
standards,  a  single  set  of  analyses  can  be 
used  to  produce  calibration  ciu-ves  for 
the  isotope  dilution  and  internal 
standard  methods.  These  curves  are 
verified  each  shift  (Section  15.3)  by 
analyzing  the  calibration  verification 
standard  (VER,  Table  4).  Recalibration  is 
required  if  any  of  the  calibration 
verification  criteria  (Section  15.3) 
cannot  be  met. 

10.8  Data  Storage — MS  data  shall  be 
collected,  recorded,  and  stored. 

10.8.1  Data  acquisition — The  signal 
at  each  exact  m/z  shall  be  collected 
repetitively  throughout  the  monitoring 
period  and  stored  on  a  mass  storage 
device. 

10.8.2  Response  hctors  and 
multipoint  calibrations-— The  data 
system  shall  be  used  to  record  and 
maintain  lists  of  response  factors 
(response  ratios  for  isotope  dilution) 
and  multipoint  calibration  curves. 
Computations  of  relative  standard 
deviation  (coefficient  of  variation)  shall 
be  used  to  test  calibration  linearity. 
Statistics  on  initial  performance 
(Section  9.2)  and  ongoing  performance 
(Section  15.5)  should  be  computed  and 
maintained,  either  on  the  instrument 
data  system,  or  on  a  separate  computer 
system. 

11.0    Sample  PreparatioB 

11.1    Sample  preparation  involves 
modifying  the  physical  form  of  the 
sample  so  that  the  CDDs/CDFs  can  be 
extracted  efficiently.  In  general,  the 
samples  must  be  in  a  liquid  form  or  in 
the  form  of  finely  divided  solids  in 
order  for  efficient  extraction  to  take 
place.  Table  10  lists  the  phases  and 
suggested  quantities  for  extraction  of 
various  sample  matrices. 

For  samples  known  or  expected  to 
contain  high  levels  of  the  CWDs/CDFs, 
the  smallest  sample  size  representative 
of  the  entire  sample  should  be  used  (see 
Section  17.5). 

For  all  samples,  the  blank  and  IPR/ 
OPR  aliquots  must  be  processed  through 
the  same  steps  as  the  sample  to  check 
for  contamination  and  losses  in  the 
preparation  processes. 

11.1.1*  For  samples  that  contain 
particles,  percent  solids  and  particle 
size  are  determined  using  the 
procedures  in  Sections  11.2  and  11.3, 
respectively. 

11.1.2    Aqueous  samples — Because 
CDDs/CDFs  may  be  bound  to  suspended 
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panicles,  the  preparation  of  aqueous 
samples  is  dependent  on  the  solids 
content  of  the  sample. 

11.1.2.1  Aqueous  samples  visibly 
absent  particles  are  prepared  per 
Section  11.4  and  extracted  direcUy 
using  the  separatory  funnel  or  SPE 
techniques  in  Sections  12.1  or  12.2, 
respectively. 

11.1.2.2  Aqueous  samples 
containing  visible  particles  and 
containing  one  percent  suspended 
solids  or  less  are  prepared  using  the 
procedure  in  Section  11.4.  After 
preparation,  the  sample  is  extracted 
directly  using  the  SPE  technique  in  12.2 
or  filtered  per  Section  11.4.3.  After 
filtration,  the  particles  and  filter  are 
extracted  using  the  SDS  procediue  in 


Section  12.3  and  the  filtrate  is  extiBcted 
using  the  separatory  funnel  procedure 
in  Section  12.1. 

11.1.2.3     For  aqueous  samples 
containing  greater  than  one  percent 
solids,  a  sample  aliquot  sufficient  to 
provide  10  g  of  dry  solids  is  used,  as 
described  in  Section  11.5. 

11.1.3  Solid  samples  are  prepared 
using  the  procedure  described  in 
Section  11.5  followed  by  extraction  via 
the  SDS  procedure  in  Section  12.3. 

11.1.4  Multiphase  samples — The 
phase(s)  containing  the  CDDs/CDFs  is 
separated  firom  the  non-CDD/CDF  phase 
using  pressure  filtration  and 
centrifugation,  as  described  in  Section 

1 1 .6.  The  CDDs/CDFs  will  be  in  the 
organic  phase  in  a  multiphase  sample  in 
which  an  organic  phase  exists. 


11.1.5  Procedures  for  grinding, 
homogenization,  and  blending  of 
various  sample  phases  are  given  in 
Section  11.7. 

11.1.6  Tissue  samples — Preparation 
procedures  for  fish  and  other  tissues  are 
given  in  Section  11.8. 

1 1.2    Determination  of  Percent 
Suspended  Solids. 

Note:  This  aliquot  is  used  for  determining 
the  solids  content  of  the  sample,  not  for 
determination  of  CDDs/CDFs. 

11.2.1  Aqueous  liquids  and  multi- 
phase samples  consisting  of  mainly  an 
aqueous  phase. 

11.2.1.1     Dessicate  and  weigh  a  GF/D 
filter  (Section  6.5.3)  to  tiiree  significant 
figures. 


%  solids  =  '^^g'ght  of  sample  aliquot  after  drying  (g)  -  weight  of  filter  (g) 

lOg  ^'^ 


11.2.1.2     Filter  10.010.02  mL  of  well- 
mixed  sample  through  the  filter. 


11.2.1.3    Dry  the  filter  a  minimum  of         11.2.1.4 
12  hours  at  110±5»V  ov8  yooA.  iv  a  follows: 

SeooiyaTop. 


Calculate  percent  solids  as 


oj.  ,^i,tt,  -  ^^^'g^  of  sample  aliquot  after  drying  (g)  -  weight  of  filter  (g) 

lOg  ^^^ 


11.2.2    Non-aqueous  liquids,  solids, 
semi-solid  samples,  and  multi-phase 
samples  in  which  the  main  phase  is  not 
aqueous;  but  not  tissues. 


11.2.2.1     Weigh  5-10  g  of  sample  to 
three  significant  figures  in  a  tared 
beaker. 


11.2.2.2  Dry  a  minimum  of  12  houra 
at  110±5"C,  and  cool  in  a  dessicator. 

11.2.2.3  Calculate  percent  solids  as 
follows: 


%  solids  =  ^*^'ght  of  sample  aliquot  after  drying 
weight  of  sample  aliquot  before  drying 


xlOO 


11.3  Determination  of  Particle  Size. 

11.3.1  Spread  the  dried  sample  from 
Section  11.2.2.2  on  a  piece  of  filter 
paper  or  alimiinum  foil  in  a  fume  hood 
or  glove  box. 

1 1.3.2  Estimate  the  size  of  the 
particles  in  the  sample.  If  the  size  of  the 
largest  particles  is  greater  than  1  mm, 
the  particle  size  must  be  reduced  to  1 
mm  or  less  prior  to  extraction  using  the 
procedures  in  Section  11.7. 

11.4  Preparation  of  Aqueous 
Samples  Containing  1%  Suspended 
Solids  or  Less. 

11.4.1     Aqueous  samp  lea  visibly 
absent  particles  are  prepared  per  the 
procedure  below  and  extracted  directiy 
using  the  separatory  funnel  or  SPE 
techniques  in  Sections  12.1  or  12.2, 
respectively.  Aqueous  samples 
containing  visible  particles  and  one 
percent  suspended  solids  or  less  are 
prepared  using  the  procedure  below  and 


extracted  using  either  the  SPE  technique 
in  Section  12.2  or  further  prepared 
using  the  filtration  procedure  in  Section 
11.4.3.  The  filtration  procedure  is 
followed  by  SDS  extinction  of  the  filter 
and  particles  (Section  12.3)  and 
separatory  funnel  extraction  of  the 
filtiate  (Section  12.1).  The  SPE 
procedure  is  followed  by  SDS  extraction 
of  the  filter  and  disk. 

11.4-2    Preparation  of  sample  and  QC 
aliquots. 

11.4.2.1  Mark  the  original  level  of 
the  sample  on  the  sample  bottle  for 
reference.  Weigh  the  sample  plus  bottle 
to  ±  1. 

11.4.2.2  Spike  1.0  mL  of  the  diluted 
labeled-compotmd  spiking  solution 
(Section  7.10.3)  into  the  sample  bottle. 
Cap  the  bottle  and  mix  the  sample  by 
careful  shaking.  Allow  the  sample  to 
equilibrate  for  one  to  two  hours,  with 
occasional  shaking. 


11.4.2.3  For  each, .sample  or  sample 
batch  (to  a  maximum  of  20  samples)  to 
be  extracted  during  the  same  12-hour 
shift,  place  two  1.0  L  aliquots  of  reagent 
water  in  clean  sample  twttles  or  flasks. 

11.4.2.4  Spike  1.0  mL  of  the  diluted 
labeled-compound  spiking  solution 
(Section  7.10.3)  into  both  reagent  water 
aliquoU.  One  of  these  aliquots  will  serve 
as  the  method  blank. 

11.4-2.5    Spike  1.0  mL  of  the  PAR 
standard  (Section  7.14)  into  the 
remaining  reagent  water  aliquot  This 
aliquot  will  serve  as  the  OPR  (Section 
15.5). 

11.4.2.6    If  SPE  is  to  be  used,  add  5 
mL  of  methanol  to  the  sample,  cap  and 
shake  the  sample  to  mix  thorougUy. 
and  proceed  to  Section  12.2  for 
extraction.  If  SPE  is  not  to  be  used,  and 
the  sample  is  visibly  absent  particles, 
proceed  to  Section  12.1  for  extraction.  If 
SPE  is  not  to  be  used  and  the  sample 
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contains  visible  particles,  proceed  to  the 
following  section  for  filtration  of 
particles. 
11.4.3     Filtration  of  particles. 

11.4.3.1  Assemble  a  Buchner  funnel 
(Section  6.5.5)  on  top  of  a  clean 
filtration  flask.  Apply  vacuum  to  the 
flask,  and  pour  the  entire  contents  of  the 
sample  bottle  through  a  glass-fiber  filter 
(Section  6.5.6)  in  the  Buchner  funnel, 
swirling  the  sample  remaining  in  the 
bottle  to  suspend  any  particles. 

11.4.3.2  Rinse  the  sample  bottle 
twice  with  approximately  5  mL  portions 
of  reagent  water  to  transfer  any 
remaining  particles  onto  the  filter. 

11.4.3.3  Rinse  any  particles  off  the 
sides  of  the  Buchner  funnel  with  small 
quantities  of  reagent  water. 

11.4.3.4  Weigh  the  empty  sample 
botde  to  ±1  g.  Determine  the  weight  of 
the  sample  by  difference.  Save  the  bottle 
for  further  use. 

11.4.3.5  Extract  the  filtrate  using  the 
separatory  funnel  procedure  in  Section 

12.1. 

1 1 .4.3.6  Extract  the  filter  containing 
the  particles  using  the  SDS  procedure  in 
Section  12.3. 

11.5    Preparation  of  Samples 
Containing  Greater  Than  1%  Solids. 

11.5.1  VVeigh  a  well-mixed  aliquot  of 
each  sample  (of  the  same  matrix  type) 
sufficient  to  provide  10  g  of  dry  solids 
(based  on  the  solids  determination  in 
Section  11.2)  into  a  dean  beaker  or  glass 
jar. 

11.5.2  Spike  1.0  mL  of  the  diluted 
labeled  compound  spiking  solution 
(Section  7.10.3)  into  the  sample. 

11.5.3  For  each  sample  or  sample 
batch  (to  a  maximum  of  20  samples)  to 
be  extracted  during  the  same  12-hour 
shift,  weigh  two  10  g  aliquots  of  the 
appropriate  reference  matrix  (Section 
7.6)  into  clean  beakers  or  glass  iars. 

11.5.4  Spike  1.0  mL  of  the  diluted 
labeled  compound  spiking  solution 
(Section  7.10.3)  into  each  reference 
matrix  aliquot.  One  aliquot  will  serve  as 
the  method  blank.  Spike  1.0  mL  of  the 
PAR  standard  (Section  7.14)  Into  the 
other  reference  matrix  aliquot.  This 
aliquot  will  serve  as  the  OPR  (Section 
15.5). 

11.5.5  Stir  or  tumble  and  equilibrate 
the  aliquots  for  one  to  two  hours. 

11.5.6  Decant  excess  water.  If 
necessary  to  remove  water,  filter  the 
sample  through  a  glass-fiber  filter  and 
discard  the  aqueous  liquid. 

11.5.7  If  particles  >1  mm  are  present 
in  the  sample  (as  determined  in  Section 
11.3.2),  spread  the  sample  on  clean 
aluminum  foil  in  a  hood.  After  the 
sample  is  dry.  grind  to  reduce  the 
particle  size  (Section  11.7). 

11.5.8  Extract  the  sample  and QC 
aliquots  using  the  SDS  procedure  in 
Section  12.3. 


11.6    Multiphase  Samples. 

1 1 .6. 1  Using  the  percent  solids 
determined  in  Section  11.2.1  or  11.2.2, 
determine  the  volume  of  sample  that 
will  provide  10  g  of  solids,  up  to  1  L  of 
sample. 

1 1 .6.2  Pressure  filter  the  amount  of 
sample  determined  in  Section  11.6.1 
through  Whatman  GF/D  glass-fiber  filter 
paper  (Section  6.5.3).  Pressure  filter  the 
blank  and  OPR  aliquots  through  GF/D 
papers  also.  If  necessary  to  separate  the 
phases  and/or  settie  the  solids, 
centrifuge  these  aliquots  prior  to 
filtration. 

11.6.3  Discard  any  aqueous  phase  (if 
present).  Remove  any  non-aqueous 
liquid  present  and  reserve  the  maximum 
amount  filt««d  from  the  sample 
(Section  11.6.1)  or  10  g,  whichever  is 
less,  for  combination  with  the  solid 
phase  (Section  12.3.5). 

11.6.4  If  particles  >lmm  are  present 
in  the  sample  (as  determined  in  Section 
11.3.2)  and  the  sample  is  capable  of 
being  dried,  spread  the  sample  and  QC 
aliquots  on  clean  aluminum  foil  in  a 
hood.  After  the  aliquots  are  dry  or  if  the 
sample  cannot  be  dried,  reduce  the 
particle  size  using  the  procedures  in 
Section  11.7  and  extract  the  reduced 
particles  using  the  SDS  procedure  in 
Section  12.3.  If  particles  >lmm  are  not 
present,  extract  the  particles  and  filter 
in  the  sample  and  QC  aliquots  directly 
using  the  SDS  procedure  in  Section 
12.3. 

11.7    Sample  grinding, 
homogenization,  or  blending — Samples 
with  particle  sizes  greater  than  1  mm  (as 
determined  in  Section  11.3.2)  are 
subjected  to  grinding,  homogenization, 
or  blending.  The  method  of  reducing 
particle  size  to  less  than  1  nun  is  matrix- 
dependent.  In  general,  hard  particles 
can  be  reduced  by  grinding  with  a 
mortar  and  pestle.  Softer  particles  can 
be  reduced  by  grinding  in  a  Wiley  mill 
or  meat  grinder,  by  homogenization.  or 
in  a  blender. 

11.7.1  Each  size-reducing 
preparation  procedure  on  each  matrix 
shall  be  verified  by  ruiming  the  tests  in 
Section  9.2  before  the  procedure  is 
employed  routinely. 

11.7.2  The  grinding, 
homogenization,  or  blending  procedures 
shall  be  carried  out  in  a  glove  box  or 
fume  hood  to  prevent  particles  from 
contaminating  the  work  environment. 

11.7.3  Grinding — Certain  papers  and 
pulps,  slurries,  and  amorphoiis  solids 
can  be  ground  in  a  Wiley  mill  or  heavy 
duty  meat  grinder.  In  some  cases, 
reducing  the  temperature  of  the  sample 
to  freezing  or  to  dry  ice  or  liquid 
nitrogen  temperatures  can  aid  in  the 
grinding  process.  Grind  the  sample 
aliquoU  &om  Section  11.5.7  or  11.6.4  in 


a  clean  grinder.  Do  not  allow  the  sample 
temperature  to  eXceed  50  "C.  Grind  the 
blarik  and  reference  matrix  aliquots 
using  a  clean  grinder. 

11.7.4  Homogenization  or 
blending — Particles  that  are  not  ground 
effectively,  or  particles  greater  than  1 
mm  in  size  after  grinding,  can  often  be 
reduced  in  size  by  high  speed 
homogenization  or  blending. 
Homogenize  and/or  blend  the  particles 
or  filter  bom  Section  11.5.7  or  11.6.4  for 
the  sample,  blank,  and  OPR  aliquots. 

11.7.5  Extract  the  aliquots  using  the 
SDS  procedure  in  Section  12.3. 

11.8    Fish  and  Other  Tissues — Prior 
to  processing  tissue  samples,  the 
lalx>ratory  must  determine  the  exact 
tissue  to  be  analyzed.  Common  requests 
for  analysis  of  fish  tissue  include  whole 
fish — sUn  on,  whole  fish — skin 
removed,  edible  fish  fillets  (filleted  in 
the  field  or  by  the  lalxjratory).  specific 
organs,  and  other  portions.  Once  the 
appropriate  tissute  has  been  determined, 
the  sample  must  be  homogenized. 

11.8.1     Homogenization. 

1 1 .8. 1 . 1  Samples  are  homogenized 
while  still  frozen,  where  practical.  If  the 
laboratory  must  dissect  the  whole  fish  to 
obtain  the  appropriate  tissue  for 
analysis,  the  unused  tissues  may  be 
rapidly  refiozen  and  stored  in  a  dean 
glass  jar  for  subsequent  use. 

11.8.1.2  Each  analysis  requires  10  g 
of  tissue  (wet  weight).  Therefine.  the 
laboratory  should  homogenize  at  least 
20  g  of  tissue  to  allow  for  re-extraction 
of  a  second  aliquot  of  the  same 
homogenized  sample,  if  re-analysis  is 
required.  When  whole  fish  analysis  is 
necessary ,  the  entire  fish  is 
homogenized. 

1 1 .8. 1 .3  Homogenize  the  sample  in  a 
tissue  homogenizer  (Section  6.3.3)  or 
grind  in  a  meat  grinder  (Section  6.3.4). 
Cut  tissue  too  large  to  feed  into  the 
grinder  into  smalW  pieces.  To  assure 
homogeneity,  grind  three  times. 

1 1 .8. 1 .4  Transfer  approximately  10  g 
(wet  weight)  of  homogenized  tissue  to  a 
dean,  tared.  400-500  mL  beaker.  For  the 
alternate  HCl  digestion/extraction, 
transfer  the  tissue  to  a  clean,  tared  500- 
600  mL  wide- mouth  bottle.  Record  the 
weight  to  the  nearest  10  mg. 

11.8.1.5  Transfer  the  remaining 
homogenized  tissue  to  a  dean  jar  with 
a  fluoropolymer-lined  lid.  Seal  the  jar 
and  store  the  tissue  at  <  -  10  "C.  Return 
any  tissue  that  was  not  homogenized  to 
its  original  container  and  store  at  <  - 10 
•C. 

11.8.2    QC  aliquots. 

11.8.2.1     Prepare  a  method  blank  by 
adding  approximately  10  g  of  the  oily 
liquid  reference  matrix  (Section  7.6.4)  to 
a  400-500  mL  beaker.  For  the  alternate 
HCl  digestion/extraction,  add  the 
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reference  matrix  to  a  500-600  mL  wide- 
mouth  botUe.  Record  the  weight  to  the 
nearest  10  mg. 

11.8.2.2    nrepare  a  precision  and 
recovery  aliquot  by  adding 
approximately  10  g  of  the  oily  liquid 
reference  matrix  (Section  7.6.4)  to  a 
separate  400-500  mL  beaker  or  wide- 
mouth  bottle,  depending  on  the 
extraction  procedure  to  be  used.  Record 
the  weight  to  the  nearest  10  mg.  If  the 
initial  precision  and  recovery  test  is  to 
be  performed,  use  four  aliquots;  if  the 
ongoing  precision  and  recovery  test  is  to 
be  performed,  use  a  single  aliquot. 

11.8.3  Spiking 

11.8.3.1  Spike  1.0  mL  of  the  labeled 
compound  spiking  solution  (Section 
7.10.3)  into  the  sample,  blank,  and  OPR 
aliquot. 

11.8.3.2  Spike  1.0  mL  of  the  PAR 
standard  (Section  7.14)  into  the  OPR 
aliquot. 

1 1 .8.4  Extract  the  aliquots  using  the 
procedures  in  Section  12.4. 

12.0    ExtractioB  and  Concentration 

Extraction  procedures  include 
separatory  funnel  (Section  12.1)  and 
solid  phase  (Section  12.2)  for  aqueous 
liquids;  Soxhlet/Dean-Stark  (Section 
12.3)  for  solids,  filters,  and  SPE  disks: 
and  Soxhlet  extraction  (Section  12.4.1) 
and  HCl  digestion  (Section  12.4.2)  for 
tissues.  Acid/base  back-extraction 
(Section  12.5)  is  used  for  initial  cleanup 
of  extracts. 

Macro-concentration  procedures 
include  rotary  evaporation  (Section 
12.6.1),  heating  manUe  (Section  12.6.2), 
and  Kudema-Danish  (K-D)  evaporation 
(Section  12.6.3).  Micro-concentration 
uses  nitrogen  blowdown  (Section  12.7). 

12.1  Separatory  funnel  extraction  oif 
filtrates  and  of  aqueous  samples  visibly 
absent  particles. 

12.1.1  Pour  the  spiked  sample 
(Section  11.4.2.2)  or  filtrate  (Section 
11.4.3.5)  into  a  2  L  separatory  funnel. 
Rinse  the  botUe  or  flask  twice  with  5  mL 
of  reagent  water  and  add  these  rinses  to 
the  separatory  funnel. 

12.1.2  Add  60  mL  methylene 
chloride  to  the  empty  sample  bottle 
(Section  12.1.1),  seal,  and  shake  60 
seconds  to  rinse  the  inner  surface. 
Transfer  the  solvent  to  the  separatory 
fuimel,  tmd  extract  the  sample  by 
shaking  the  fuimel  for  two  minutes  with 
periodic  venting.  Allow  the  organic 
layer  to  separate  from  the  aqueous  phase 
for  a  minimum  of  10  minutes.  If  an 
emulsion  forms  and  is  more  than  one- 
third  the  volume  of  the  solvent  layer, 
employ  mechanical  techniques  to 
complete  the  phase  separation  (see  note 
below).  Drain  the  methylene  chloride 
extract  through  a  solvent-rinsed  glass 
fuimel  approximately  one-half  full  of 


granular  anhydrous  sodium  sulfate 
(Section  7.2.1)  supported  on  dean  glass- 
fiber  paper  into  a  solvent-rinsed 
concentration  device  (Section  12.6). 

Note:  If  an  emulsion  forms,  the  analyst 
must  employ  mechanical  techniques  to 
complete  the  phase  separation.  The  optimum 
technique  depends  upon  the  sample,  but  may 
include  stirring,  filtration  through  glass  wool, 
use  of  phase  separation  paper,  centrifugation. 
»ise  of  an  ultrasonic  bath  with  ice,  addition 
of  NaCl.  or  other  physical  methods. 
Alternatively,  solid-phalb  or  other  extraction 
techniques  may  be  used  to  prevent  emulsion 
formation.  Any  alternative  technique  is 
acceptable  so  long  as  the  requirements  in 
Section  9  are  met. 

Experience  with  aqueous  samples 
high  in  dissolved  organic  materials  (e.g., 
paper  mill  effluents)  has  shown  that 
acidification  of  the  sample  prior  to 
extraction  may  reduce  the  formation  of 
emulsions.  Paper  industry  methods 
suggest  that  the  addition  of  up  to  400 
mL  of  ethanol  to  a  1  L  effluent  sample 
may  also  reduce  emulsion  formation. 
However,  studies  by  EPA  suggest  that 
the  effect  may  be  a  result  of  sample 
dilution,  and  that  the  addition  of 
reagent  water  may  serve  the  same 
function.  Mechanical  techniques  may 
still  be  necessary  to  complete  the  phase 
separation.  If  either  acidification  or 
addition  of  ethanol  is  utilized,  the 
laboratory  must  perform  the  startup 
tests  described  in  Section  9.2  using  the 
same  techniques. 

12.1.3  Extract  the  water  sample  two 
more  times  with  60  mL  portions  of 
methylene  chloride.  Drain  each  portion 
through  the  sodium  sulfate  into  the 
concentrator.  After  the  third  extraction.  * 
rinse  the  separatory  furmel  with  at  least 
20  mL  of  methylene  chloride,  and  drain 
this  rinse  through  the  sodium  sulfate 
into  the  concentrator.  Repeat  this  rinse 
at  least  tMrice.  Set  aside  the  funnel  with 
sodiimi  sulfiate  if  the  extract  is  to  be 
combined  with  the  extract  fit)m  the 
I>articles. 

12.1.4  Concentrate  the  extract  using 
one  of  the  macro-concentration 
procedures  in  Section  12.'6. 

12.1.4.1  If  the  extract  is  from  a 
sample  visibly  absent  particles  (Section 
11.1.2.1),  adjust  the  final  volume  of  the 
concentrated  extract  to  approximately 
10  mL  with  hexane,  transfer  to  a  250  mL 
separatory  fuimel,  and  back-extract 
using  the  procedure  in  Section  12.5. 

12.1.4.2  If  the  extract  is  fi^m  the 
aqueous  filtrate  (Section  11.4.3.5),  set 
aside  the  concentration  apparatus  for 
addition  of  the  SDS  extract  fitjm  the 
particles  (Section  12.3.9.1.2). 

12.2     SPE  of  Samples  Containing 
Less  Than  1%  Solids  (References  19- 
20). 

12.2.1    Disk  preparation. 


12.2.1.1  Place  an  SPE  disk  on  the 
base  of  the  filter  holder  (Figure  4)  and 
wet  with  toluene.  While  holding  a  GMF 
150  filter  above  the  SPE  disk  with 
tweezers,  wet  the  filter  with  toluene  and 
lay  the  filter  on  the  SPE  disk,  making 
sure  that  air  is  not  trapped  between  the 
filter  and  disk.  Clamp  the  filter  and  SPE 
disk  between  the  1  L  glass  reservoir  and 
the  vacuum  filtration  flask. 

12.2.1.2  Rinse  the  sides  of  the 
filtration  flask  with  approx  15  mL  of 
toluene  using  a  squeeze  botUe  or 
sjrringe.  Apply  vacuum  momentarily 
until  a  few  drops  appear  at  the  drip  tip. 
Release  the  vacuum  and  allow  the  filter/ 
disk  to  soak  for  approx  one  minute. 
Apply  vacuum  and  draw  all  of  the 
toluene  through  the  fi'lter/disk.  Repeat 
the  wash  step  with  approx  15  mL  of 
acetone  and  allow  the  filter/disk  to  air 
dry. 

12.2.1.3  Re-wet  the  filter/disk  with 
approximately  15  mL  of  methanol, 
allowing  the  filter/disk  to  soak  for 
approximately  one  minute.  Pull  the 
methanol  through  the  filter/disk  using 
the  vacuum,  but  retain  a  layer  of 
methanol  approximately  1  mm  thick  on 
the  filter.  Do  not  allow  die  disk  to  go  dry 
bom  this  point  until  the  end  of  the 
extraction. 

12.2.1.4  Rinse  the  filter/disk  with 
two  50-mL  portions  of  reagent  water  by 
adding  the  water  to  the  reservoir  and 
pulling  most  through,  leaving  a  layer  of 
water  on  the  siuface  of  the  filter. 

12.2.2    Extraction. 

12.2.2.1  Pour  the  spiked  sample 
(Section  11.4.2.2),  blank  (Section 
11.4.2.4),  or  IPR/OPR  aliquot  (Section 
11.4.2.5)  into  the  reservoir  and  turn  on 
the  vacuum  to  begin  the  extraction. 
Adjust  the  vacuum  to  complete  the 
extraction  in  no  less  than  10  minutes. 
For  samples  containing  a  high 
concentration  of  particles  (suspended 
solids),  filtration  times  may  be  eight 
hours  or  longer. 

12.2.2.2  Before  all  of  the  sample  has 
been  pulled  through  the  filter/disk, 
rinse  the  sample  bottle  with 
approximately  50  mL  of  reagent  water  to 
remove  any  solids,  and  poui  into  the 
reservoir.  Pull  through  the  filter/disk. 
Use  additional  reagent  water  rinses  until 
all  visible  solids  are  removed. 

12.2.2.3  Before  all  of  the  sample  and 
rinses  have  been  pulled  through  the 
filter/disk,  rinse  the  sides  of  the 
reservoir  with  small  portions  of  reagent 
water. 

12.2.2.4  Allow  the  filter/disk  to  dry, 
then  remove  the  filter  and  disk  and 
place  in  a  glass  Petri  dish.  Extract  the 
filter  and  disk  per  Section  12.3. 

12.3     SDS  Extraction  of  Samples 
Containing  Particles,  and  of  Filters  and/ 
or  Disks. 
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12.3.1  Charge  a  clean  extraction 
thimble  (Section  6.4.2.2)  with  5.0  g  of 
100/200  mesh  silica  (Section  7.5.1.1) 
topped  with  100  g  of  quartz  sand 
(Section  7.3.2). 

Note:  Do  not  disturb  the  silica  layer 
throughout  the  extraction  process. 

12.3.2  Place  the  thimble  in  a  clean 
extractor.  Place  30-40  mL  of  toluene  in 
the  receiver  and  200-250  mL  of  toluene 
in  the  flask. 

12.3.3  Pre-extract  the  glassware  by 
heating  the  flask  until  the  toluene  is 
boiling.  When  properly  adjusted,  one  to 
two  drops  of  toluene  will  fall  per  second 
from  the  condenser  tip  into  the  receiver. 
Extract  the  apparatus  for  a  minimum  of 
three  hours. 

12.3.4  After  pre-extraction,  cool  and 
disassemble  the  apparatus.  Rinse  the 
thimble  with  toluene  and  allow  to  air 
dry. 

12.3.5  Load  the  wet  sample,  filter, 
and/or  disk  from  Section  11.4.3.6, 
11.5.8, 11.6.4. 11.7.3,  11.7.4.  or  12.2.2.4 
and  any  nonaqueous  liquid  from 
Section  11.6.3  into  the  thimble  and 
manually  mix  into  the  sand  layer  with 

a  clean  metal  spatula,  carefully  breaking 
up  any  large  lumps  of  sample. 

12.3.6  Reassemble  the  pre-extracted 
SDS  apparatus,  and  add  a  fresh  charge 
of  toluene  to  the  receiver  and  reflux 
flask.  Apply  power  to  the  heating 
mantle  to  begin  refluxing.  Adjust  the 
reflux  rate  to  match  the  rate  of 
percolation  through  the  sand  and  silica 
beds  until  water  removal  lessens  the 
restriction  to  toluene  flow.  Frequently 
check  the  apparatus  for  foaming  during 
the  first  two  hours  of  extraction.  If 
foaming  occurs,  reduce  the  reflux  rate 
until  foaming  subsides. 

12.3.7  Drain  the  water  from  the 
receiver  at  one  to  two  hours  and  eight 
to  nine  hours,  or  sooner  if  the  receiver 
fills  with  water.  Reflux  the  sample  for 
a  total  of  16-24  hours.  Cool  and 
disassemble  the  apparatus.  Record  the 
total  volume  of  water  collected. 

12.3.8  Remove  the  distilling  flask. 
Drain  the  water  from  the  Dean-Stark 
receiver  and  add  any  toluene  in  the 
receiver  to  the  extract  in  the  flask. 

12.3.9  Concentrate  the  extract  using 
one  of  the  macro-concentration 
procedures  in  Section  12.6  per  the 
following: 

12.3.9.1     Extracts  from  the  particles 
in  an  aqueous  sample  containing  less 
than  1%  solids  (Section  11.4.3.6). 

12.3.9.1.1  Concentrate  the  extract  to 
approximately  5  mL  using  the  rotary 
evaporator  or  heating  mantle  procedures 
in  Section  12.6.1  or  12.6.2. 

12.3.9.1.2  Quantitatively  transfer  the 
extract  through  the  sodium  sulfate 
(Section  12.1.3)  into  the  apparatus  that 


was  set  aside  (Section  12.1.4.2)  and 
reconcentrate  to  the  level  of  the  tolueiie. 

12.3.9.1.3    Adjust  to  approximately 
10  mL  with  hexane,  transfer  to  a  250  mL 
separatory  funnel,  and  proceed  with 
back-extraction  (Section  12.5). 

12.3.9.2    Extracts  from  particles 
(Sections  11.5  through  11.6)  or  bom  the 
SPE  filter  and  disk  (Section  12.2.2.4}— 
Concentrate  to  approximately  10  mL 
using  the  rotary  evaporator  or  heating 
mantle  (Section  1^.6.1  or  12.6.2), 
transfer  to  a  250  mL  separatory  fuxmel. 
and  proceed  with  back -extraction 
(Section  12.5). 

12.4    Extraction  of  Tissue — two 
procedures  are  provided  for  tissue 
extraction. 

12.4.1     Soxhlet  extraction  (Reference 

21). 

12.4.1.1  Add  30-40  g  of  powdered 
anhydrous  sodium  sulfate  to  each  of  the 
beakers  (Section  11.8.4)  and  mix 
thoroughly.  Cover  the  beakers  with 
aluminum  foil  and  allow  to  equilibrate 
for  12-24  hours.  Remix  prior  to 
extraction  to  prevent  clumping. 

12.4.1.2  Assemble  and  pre-extract 
the  Soxhlet  apparatus  per  Sections 
12.3.1  through  12.3.4,  except  use  the 
methylene  chloride:hexane  (1:1) 
mixture  for  the  pre-extraction  and 
rinsing  and  omit  the  quartz  sand.  The 
Dean-Stark  moisture  trap  may  also  be 
omitted,  if  desired. 

12.4.1.3  Reassemble  the  pre- 
extracted  Soxhlet  apparatus  and  add  a 
insh  charge  of  methylene 
chloride:hexane  to  the  reflux  flask. 

12.4.1.4  Transfer  the  sample/sodium 
sulfate  mixture  (Section  12.4.1.1)  to  the 

'Soxhlet  thimble,  and  install  the  thimble 
in  the  Soxhlet  apparatus. 

12.4.1.5  Rinse  the  beaker  with 
several  portions  of  solvent  mixture  and 
add  to  the  thimble.  Fill  the  thimble/ 
receiver  with  solvent.  Extract  for  18-24 
hours. 

12.4.1.6  After  extraction,  cool  and 
disassemble  the  apparatus. 

12.4.1.7  QuantiUtively  transfer  the 
extract  to  a  macro-concentration  device 
(Section  12.6),  and  concentrate  to  near 
dryness.  Set  aside  the  concentration 
apparatus  for  re-use. 

12.4.1.8  Complete  the  removal  of  the 
solvent  using  the  nitrogen  blowdown 
procedure  (Section  12.7)  and  a  water 
bath  temperature  of  60*^:.  Weigh  the 
receiver,  record  the  weight,  and  return  . 
the  receiver  to  the  blowdown  apparatus, 
concentrating  the  residue  until  a 
constant  weight  is  obtained. 

12.4.1.9  Percent  lipid 
determination — The  lipid  content  is 
determined  by  extraction  of  tissue  with 
the  same  solvent  system  (methylene 
chloride:hexane)  that  was  used  in  EPA's 
National  Dioxin  Study  (Reference  22)  so 


that  lipid  contents  are  consistent  with 
that  study. 

12.4.1.9.1  Redissolve  the  residue  in 
the  receiver  in  hexane  and  spike  1.0  mL 
of  the  cleanup  standard  (Section  7.11) 
into  the  solution. 

12.4.1.9.2  Transfer  the  residue/ 
hexane  to  the  anthropogenic  isolation 
column  (Section  13.7.1)  or  bottle  for  the 
acidified  silica  gel  batch  cleanup 
(Section  13.7.2),  retaining  the  boiling 
chips  in  the  concentration  apparatus. 
Use  several  rinses  to  assure  that  all 
material  is  transferred.  If  necessary, 
sonicate  or  heat  the  receiver  slightly  to 
assure  that  all  material  is  re-dissolved. 
Allow  the  receiver  to  dry.  Weigh  the 
receiver  and  boiling  chips. 

12.4.1.9.3  Calculate  the  lipid  content 
to  the  nearest  three  significant  figures  as 
follows: 

r^        .    ^     Weight  of  residueCg) 

Percent  lipid  -  „,  '^  ^     ,  . — -  x  100 

Weight  of  tissue  (g) 

12.4.1.9.4  It  is  not  necessary  to 
determine  the  lipid  content  of  the  blank, 
IPR,  or  OPR  aliauots. 

12.4.2     HCl  digesUon/extraction  and 
concentration  (References  23-26). 

12.4.2.1  Add  200  mL  of  6  N  HCl  and 
200  mL  of  methylene  chloride:hexane 
(1:1)  to  the  sample  and  QC  aliquots 
(Section  11.8.4). 

12.4.2.2  Cap  and  shake  each  bottle 
one  to  three  times.  Loosen  the  cap  in  a 
hood  to  vent  excess  pressure.  Shake 
each  bottle  for  10-30  seconds  and  vent 

12.4.2.3  Tightly  cap  and  place  on 
shaker.  Adjust  the  shaker  action  and 
speed  so  that  the  acid,  solvent,  and 
tissue  are  in  constant  motion.  However, 
take  care  to  avoid  such  violent  action 
that  the  bottle  may  be  dislodged  from 
the  shaker.  Shake  for  12-24  hours. 

12.4.2.4  After  digestion,  remove  the 
bottles  from  the  shaker.  Allow  the 
bottles  to  stand  so  that  the  solvent  and 
acid  layers  separate. 

12.4.2.5  Decant  the  solvent  through 
a  glass  funnel  with  glass-fiber  filter 
(Sections  6.5.2  through  6.5.3)  containing 
approximately  10  g  of  granular 
anhydrous  sodium  sulfate  (Secdon 
7.2.1)  into  a  macro-concentration 
apparatus  (Section  12.6).  Rinse  the 
contents  of  the  bottle  with  two  25  mL 
portions  of  hexane  and  pour  through  the 
sodium  sulfate  into  the  apparatus. 

12.4.2.6  Concentrate  the  solvent  to 
near  dryness  using  a  macro- 
concentration  procedure  (Section  12.6). 

12.4.2.7  Complete  the  removal  of  the 
solvent  using  the  nitrogen  blowdown 
apparatus  (Section  12.7)  and  a  water 
bath  temperature  of  60"C.  Weigh  the 
receiver,  record  the  weight,  and  return 
the  receiver  to  the  blowdown  apparatus, 
concentrating  the  residue  until  a 
constant  weight  is  obtained. 
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12.4.2.8    Percent  lipid 
determination — The  lipid  content  is 
determined  in  the  same  solvent  system 
[methylene  chloride:hexane  (1:1))  that 
was  used  in  EPA's  National  Dioxin 
Study  (Reference  22)  so  that  lipid 
contents  are  consistent  with  that  study. 

12.4.2.8.1  Redissolve  the  residue  in 
the  receiver  in  hexane  and  spike  1.0  mL 
of  the  cleanup  standard  (Section  7.11) 
into  the  solution. 

12.4.2.8.2  Transfer  the  residue/ 
hexane  to  the  narrow-mouth  100-200 
mL  bottle  retaining  the  boiling  chips  in 
the  receiver.  Use  several  rinses  to  assure 
that  all  material  is  transferred,  to  a 
maximum  hexane  volume  of 
approximately  70  mL.  Allow  the 
receiver  to  dry.  Weigh  the  receiver  and 
boiling  chips. 

12.4.2.8.3  Calculate  the  percent  lipid 
per  Section  12.4.1.9.3.  It  is  not 
necessary  to  determine  the  lipid  content 
of  the  blank,  IPR,  or  OPR  aliquots. 

12.4.2.9    Clean  up  the  extract  per 
Section  13.7.3. 

12.5    Back-Extraction  with  Base  and 
Acid. 

12.5.1  Spike  1.0  mL  of  the  cleanup 
standard  (Section  7.11)  into  the 
separatory  funnels  containing  the 
sample  and  QC  extracts  fitjm  Section 
12.1.4.1,12.3.9.1.3,  or  12.3.9.2. 

12.5.2  Partition  the  extract  against 
50  mL  of  potassium  hydroxide  solution 
(Section  7.1.1).  Shake  for  two  minutes 
with  periodic  venting  into  a  hood. 
Remove  and  discard  the  aqueous  layer. 
Repeat  the  base  washing  until  no  color 
is  visible  in  the  aqueous  layer,  to  a 
maximum  of  four  washings.  Minimize 
contact  time  between  the  extract  and  the 
base  to  prevent  degradation  of  the 
CDD8/Ci)Fs.  Stronger  potassium 
hydroxide  solutions  may  be  employed 
for  back-extraction,  provided  that  the 
laboratory  meets  the  specifications  for 
labeled  compound  recovery  and 
demonstrates  acceptable  performance 
using  the  procedure  in  Section  9.2. 

12.5.3  Partition  the  extract  against 
50  mL  of  sodium  chloride  solution 
(Section  7.1.4)  in  the  same  way  as  with 
base.  Discard  the  aqueous  layer. 

12.5.4  Partition  the  extract  against 
50  mL  of  sulfuric  acid  (Section  7.1.2)  in 
the  same  way  as  with  base.  Repeat  the 
acid  washing  until  no  color  is  visible  in 
the  aqueous  layer,  to  a  maximum  of  four 
washings. 

12.5.5  Repeat  the  partitioning 
against  sodium  chloride  solution  and 
discard  the  aqueous  layer. 

12.5.6  Pour  each  extract  through  a 
drying  column  conUining  7-10  cm  of 
granular  anhydrous  sodium  sulfate 
(Section  7.2.1).  Rinse  the  separatory 
funnel  with  30-50  mL  of  solvent,  and 
pour  through  Uie  drying  column.  Collect 


each  extract  in  a  round-bottom  flask.  Re 
concentrate  the  sample  and  QC  aliquots 
per  Sections  12.6  through  12.7,  and 
clean  up  the  samples  and  QC  aliquots 
per  Section  13. 

12.6    Macro-Concentration — Extracts 
in  toluene  are  concentrated  using  a 
rotary  evaporator  or  a  heating  mantle; 
extracts  in  methylene  chloride  or 
hexane  are  concentrated  using  a  rotary 
evaporator,  heating  mantle,  or  Kudema- 
Danish  apparatus. 

12.6.1     Rotary  evaporation — 
Concentrate  the  extracts  in  separate 
round-bottom  flasks. 

12.6.1.1  Assemble  the  rotary 
evaporator  according  to  manufactiuer's 
instructions,  and  warm  the  water  bath  to 
45''C.  On  a  daily  basis,  preclean  the 
rotary  evaporator  by  concentrating  100 
mL  of  clean  extraction  solvent  through 
the  system.  Archive  both  the 
concentrated  solvent  and  the  solvent  in 
the  catch  flask  for  a  contamination 
check  if  necessary.  Between  samples, 
three  2-3  mL  aliquots  of  solvent  should 
be  rinsed  dovm  the  feed  tube  into  a 
waste  beaker. 

12.6.1.2  Attach  the  round-bottom 
flask  containing  the  sample  extract  to 
the  rotary  evaporator.  Slowly  apply 
vacuiun  to  the  system,  and  begin 
rotating  the  sample  flask. 

12.6.1.3  Lower  the  flask  into  the 
water  bath,  and  adjust  the  speed  of 
rotation  and  the  temperature  as  required 
to  complete  concentration  in  15-20 
minutes.  At  the  proper  rate  of 
concentration,  the  flow  of  solvent  into 
the  receiving  flask  will  be  steady,  but  no 
bumping  or  visible  boiling  of  the  extract 
will  occiu'. 


Note:  If  the  rate  of  concentration  is  too  fast, 
analyte  loss  may  occur. 

12.6.1.4    When  the  liquid  in  the 
concentration  flask  has  reached  an 
apparent  volume  of  approximately  2 
mL,  remove  the  flask  from  the  water 
bath  and  stop  the  rotation.  Slowly  and 
carefully  admit  air  into  the  system.  Be 
sure  not  to  open  the  valve  so  quickly 
that  the  sample  is  blown  out  of  the  flask. 
Rinse  the  feed  tube  with  approximately 
2  mL  of  solvent. 

12.6.1.5    Proceed  to  Section  12.6.4 
for  preparation  for  back-extraction  or 
micro-concentration  and  solvent 
exchange. 

12.6.2    Heating  manUe — Concentrate 
the  extracts  in  separate  round-bottom 
flasks. 

12.6.2.1     Add  one  or  two  clean 
boiling  chips  to  the  round-bottom  flask, 
and  attach  a  three-ball  macro  Snyder 
column.  Prewet  the  column  by  adding 
approximately  1  mL  of  solvent  through 
the  top.  Place  the  round-bottom  flask  in 
a  heating  mantle,  and  apply  heat  as 


required  to  complete  the  concentration 
in  15-20  minutes.  At  the  proper  rate  of 
distillation,  the  balls  of  the  column  will 
actively  chatter,  but  the  chambers  will 
not  flood. 

12.6.2.2  When  the  liquid  has 
reached  an  apparent  volume  of 
approximately  10  mL,  remove  the 
round-bottom  flask  from  the  heating 
mantle  and  allow  the  solvent  to  drain 
and  cool  for  at  least  10  minutes.  Remove 
the  Snyder  column  and  rinse  the  glass 
joint  into  the  receiver  with  small 
portions  of  solvent. 

12.6.2.3  Proceed  to  Section  12.6.4 
for  preparation  for  back-extraction  or 
micro-concentration  and  solvent 
exchange. 

12.6.3    Kudema-Danish  (K-D)— 
Concentrate  the  extracts  in  separate  500 
mL  K-D  flasks  equipped  with  10  mL 
concentrator  tubes.  The  K-D  technique 
is  used  for  solvents  such  as  methylene 
chloride  and  hexane.  Toluene  is 
difficult  to  concentrate  using  the  K-J) 
technique  unless  a  water  bath  fed  by  a 
steam  generator  is  used. 

12.6.3.1  Add  one  to  two  clean 
boiling  chips  to  the  receiver.  Attach  a 
three-ball  macro  Snyder  column.  Prewet 
the  column  by  adding  approximately  1 
mL  of  solvent  through  the  top.  Place  die 
K-D  apparatus  in  a  hot  water  bath  so 
that  the  entire  lower  rounded  surCace  of 
the  flask  is  bathed  with  steam. 

12.6.3.2  Adjust  the  vertical  position 
of  the  apparatus  and  the  water 
temperature  as  required  to  complete  the 
concentration  in  15-20  minutes.  At  the 
proper  rate  of  distillation,  the  balls  of 
the  column  will  actively  chatter  but  the 
chambers  will  not  flood. 

12.6.3.3  When  the  liquid  has 
reached  an  apparent  volume  of  1  mL, 
remove  the  K-D  apparatus  frtjm  the  bath 
and  allow  the  solvent  to  drain  and  cool 
for  at  least  10  minutes.  Remove  the 
Snyder  column  and  rinse  the  flask  and 
its  lower  joint  into  the  concentrator  tube 
with  1-2  mL  of  solvent.  A  5  mL  syringe 
is  recommended  for  this  operation. 

12.6.3.4  Remove  the  three-ball 
Snyder  column,  add  a  fr^esh  boiling 
chip,  and  attach  a  two-ball  micro 
Snyder  column  to  the  concentrator  tube. 
Prewet  the  column  by  adding 
approximately  0.5  mL  of  solvent 
through  the  top.  Place  the  apparatus  in 
the  hot  water  bath. 

12.6.3.5  Adjust  the  vertical  position 
and  the  water  temperature  as  required  to 
complete  the  concentration  in  5-10 
minutes.  At  the  proper  rate  of 
distillation,  the  balls  of  the  column  will 
actively  chatter  but  the  chambers  will 
not  flood. 

12.6.3.6  When  the  liquid  reaches  an 
apparent  volume  of  0.5  mL.  remove  the 
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apparatus  from  the  water  bath  and  allow 
to  drain  and  cool  for  at  least  10  minutes. 

12.6.3.7     Proceed  to  12.6.4  for 
preparation  for  back-extraction  or 
micro-concentration  and  solvent 
exchange. 

12.6.4     Preparation  for  back- 
extraction  or  micro-concentration  and 
solvent  exchange. 

12.6.4.1  For  back-extraction  (Section 
12.5),  transfer  the  extract  to  a  250  mL 
separatory  funnel.  Rinse  the 
concentration  vessel  with  small  portions 
of  hexane,  adjust  the  hexane  volume  in 
the  separatory  funnel  to  10-20  mL,  and 
proceed  to  back-extraction  (Section 

12.5). 

12.6.4.2  For  determination  of  the 
weight  of  residue  in  the  extract,  or  for 
clean-up  procedures  other  than  back- 
extraction,  transfer  the  extract  to  a 
blowdown  vial  using  two  to  three  rinses 
of  solvent.  Proceed  with  micro- 
concentration  and  solvent  exchange 
(Section  12.7). 

12.7    Micro-Concentration  and 

Solvent  Exchange. 

12.7.1  Extracts  to  be  subjected  to 
GPC  or  HPLC  cleanup  are  exchanged 
into  methylene  chloride.  Extracts  to  be 
cleaned  up  using  silica  gel,  alumina, 
carbon,  and/or  Florisil  are  exchanged 
into  hexane. 

12.7.2  Transfer  the  vial  containing 
the  sample  extract  to  a  nitrogen 
blowdown  device.  Adjust  the  Qow  of 
nitrogen  so  that  the  surface  of  the 
solvent  is  just  visibly  disturbed. 

Note:  A  large  vortex  in  the  solvent  may 
cause  analyte  loss. 

12.7.3  Lower  the  vial  into  a  45*^ 
%vater  bath  and  continue  concentrating. 

12.7.3.1  If  the  extract  is  to  be 
concentrated  to  dryness  for  weight 
determination  (Sections  12.4.1.8, 
12.4.2.7,  and  13.7.1.4).  blow  dry  until  a 
constant  weight  is  obtained. 

12.7.3.2  fftheextract  is  tobe 
concentrated  for  injection  into  the 
GC/MS  or  the  solvent  is  to  be  exchanged 
for  extract  cleanup,  proceed  as  follows: 

12.7.4  When  tne  volume  of  the 
liquid  is  approximately  100  L,  add  2-3 
mL  of  the  desired  solvent  (methylene 
chloride  for  GPC  and  HPLC,  or  hexane 
for  the  other  cleanups)  and  continue 
concentration  to  approximately  100  jiL. 
Repeat  the  addition  of  solvent  and 
concentrate  once  more. 

12.7.5  If  the  extract  is  to  be  cleaned 
up  by  GPC,  adjust  the  volume  of  the 
extract  to  5.0  mL  with  methylene 
chloride.  If  the  extract  is  to  be  cleaned 
up  by  HPLC.  further  concentrate  the 
extract  to  30  iiL.  Proceed  with  GPC  or 
HPLC  cleanup  (Section  13.2  or  13.6, 
respectively). 

12.7.6  If  the  extract  is  to  be  cleaned 
up  by  column  chromatography 


(alumina,  silica  gel,  CarbopakyCelite.  or 
Florisil),  bring  the  final  volume  to  10 
mL  with  hexane.  Proceed  with  column 
cleanups  (Sections  13.3  through  13.5 
and  13.8). 

12.7.7    If  the  extract  is  to  be 
concentrated  for  injection  into  the 
GC/MS  (Section  14).  quantitatively 
transfer  the  extract  to  a  0.3  mL  conical 
vial  for  final  concentration,  rinsing  the 
larger  vial  with  hexane  and  adding  the 
rinse  to  the  conical  vial.  Reduce  the 
volume  to  approximately  100  jiL.  Add 
10  ^L  of  nonane  to  the  vial,  and 
evaporate  the  solvent  to  the  level  of  the 
nonane.  Seal  the  vial  and  label  with  the 
sample  number.  Store  in  the  dark  at 
room  temperature  until  ready  for  GC/ 
MS  analysis.  If  GC/MS  analysis  will  not 
be  performed  on  the  same  day,  store  the 
vial  at  <  -  10»C. 

13.0    Extract  Cleanup 

13.1     Cleanup  may  not  be  necessary 
for  relatively  clean  samples  (e.g.,  treated 
effluents,  groundwater,  drinking  water). 
If  particular  circumstances  require  the 
use  of  a  cleanup  procedure,  the  analyst 
may  use  any  or  all  of  the  procedures 
below  or  any  other  appropriate 
procedure.  Before  using  a  cleanup 
procedure,  the  analyst  must 
demonstrate  that  the  requirements  of 
Section  9.2  can  be  met  using  the 
cleanup  procedure.  If  only  2,3,7,8-TCDD 
and  2.3,7,8-TCDF  are  to  hie  determined, 
the  cleanup  procedures  may  be 
optimized  for  isolation  of  these  two 
compounds. 

13.1.1  Gel  permeation 
chromatography  (Section  13.2)  removes 
high  molecular  weight  interferences  that 
cause  GC  column  performance  to 
degrade.  It  should  be  used  for  all  soil 
and  sediment  extracts  and  may  be  used 
for  water  extracU  that  are  expected  to 
contain  high  molecular  weight  organic 
compounds  (e.g.,  polymeric  materials, 
humic  acids). 

13.1.2  Acid,  neutral,  and  basic  silica 
gel  (Section  13.3),  alumina  (Section 
13.4),  and  Florisil  (Section  13.8)  are 
used  to  remove  nonpolar  and  polar 
interferences.  Alumina  and  Florisil  are 
used  to  remove  chlorodiphenyl  ethers. 

13.1.3  Carbopak/Celite  (Section 
13.5)  is  used  to  remove  nonpolar 
interferences. 

13.1.4  HPLC  (Section  13.6)  is  used 
to  provide  specificity  for  the  2,3.7,8- 
substituted  and  other  CDD  and  CDF 
isomers. 

13.1.5  The  anthropogenic  isolation 
column  (Section  13.7.1),  acidified  silica 
gel  batch  adsorption  procedure  (Section 
13.7.2),  and  sulfuric  acid  and  base  back- 
extraction  (Section  13.7.3)  are  used  for 
removal  of  lipids  from  tissue  samples. 


13.2     Gel  Permeation 
Chromatography  (GPC). 
13.2.1     Column  packing. 

13.2.1.1  Place  70-75  g  of  SX-3  Bio- 
beads  (Section  6.7.1.1)  in  a  400-500  mL 
beaker. 

13.2.1.2  Cover  the  beads  with 
methylene  chloride  and  allow  to  swell 
overnight  (a  minimum  of  12  hours). 

13.2.1.3  Transfer  the  swelled  beads 
to  the  column  (Section  6.7.1.1)  and 
pump  solvent  through  the  column,  from 
bottom  to  top.  at  4.5-5.5  mL/minute 
prior  to  connecting  the  column  to  the 
detector. 

13.2.1.4  After  purging  the  column 
with  solvent  for  one  to  two  hours^  adjust 
the  column  head  pressure  to  7-10  psig 
and  purge  for  four  to  five  hours  to 
remove  air.  Maintain  a  head  pressure  of 
7-10  psig.  Connect  the  column  to  the 
detector  (Section  6.7.1.4). 

13.2.2    Colunm  calibration. 

13.2.2.1  Load  5  mL  of  the  calibration 
solution  (Section  7.4)  into  the  sample 
loop. 

13.2.2.2  Inject  the  calibration 
solution  and  record  the  signal  from  the 
detector.  The  elution  pattern  will  be 
com  oil.  bi8(2-ethyl  hexyDphthalate, 
pentachiorophenol.  perylene,  and 
sulfur. 

13.2.2.3  Set  Uie  "dump  time"  to 
allow  >85%  removal  of  the  com  oil  and 
>85%  collection  of  the  phthalate. 

13.2.2.4  Set  the  "collect  time"  to  the 
peak  minimum  between  perylene  and 
sulfur. 

13.2.2.5  Verify  the  calibration  with 
the  calibration  solution  after  every  20 
extracts.  Calibration  is  verified  if  the 
recovery  of  the  pentachiorophenol  is 
greater  than  85%.  If  calibration  is  not 
verified,  the  system  shall  be  recalibrated 
using  the  calibration  solution,  and  the 
previous  20  samples  shall  be  re- 
extracted  and  cleaned  up  using  the 
calibrated  GPC  system. 

13.2.3     Extract  cleanup — GPC 
requires  that  the  column  not  be 
overloaded.  The  column  specified  in 
this  method  is  designed  to  handle  a 
maximum  of  0.5  g  of  high  molecular 
weight  material  in  a  5  mL  extract.  If  the 
extract  is  known  or  expected  to  contain 
more  than  0.5  g,  the  extract  is  split  into 
aliquots  for  GPC,  and  the  aliquots  are 
combined  after  elution  from  the  column. 
The  residue  content  of  the  extract  may 
be  obtained  gravimetrically  by 
evaporating  the  solvent  from  a  50  ^L 
aliquot. 

13.2.3.1  Filter  the  extract  or  load 
through  the  filter  holder  (Section 
6.7.1.3)  to  remove  the  particles.  Load 
the  5.0  mL  extract  onto  the  column. 

13.2.3.2  Elutethe  extract  using  the 
calibration  data  determined  in  Section 
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13.2.2.  Collect  the  eluate  in  a  clean  400- 
500  mL  beaker. 

13.2.3.3  Rinse  the  sample  loading 
tube  thoroughly  with  methylene 
chloride  between  extracts  to  prepare  for 
the  next  sample. 

13.2.3.4  Ifa  particularly  dirty  extract 
is  encountered,  a  5.0  mL  methylene 
chloride  blank  shall  be  mn  through  the 
system  to  check  for  carry-over. 

13.2.3.5  Concentrate  the  eluate  per 
Sections  12.6  and  12.7  for  further 
cleanup  or  injection  into  the  GC/MS 

13.3    Silica  Gel  Cleanup. 

13.3.1     Place  a  glass-wool  plug  in  a 
15  mm  ID  chromatography  column 
(Section  6.7.4.2).  Pack  the  column 
bottom  to  top  with:  1  g  silica  gel 
(Section  7.5.1.1).  4  g  basic  silica  gel 
(Section  7.5.1.3),  1  g  silica  gel.  8  g  acid 
silica  gel  (Section  7.5.1.2).  2  g  silica  gel, 
and  4  g  granular  anhydrous  sodium 
sulfate  (Section  7.2.1).  Tap  the  column 
to  settie  the  adsorbents. 

13.3.2  Pre-elute  the  column  with 
50-100  mL  of  hexane.  Close  the 
stopcock  when  the  hexane  is  within  1 
mm  of  the  sodium  sul&te.  Discard  the 
eluate.  Check  the  column  for 
channeling.  If  channeling  is  present, 
discard  the  column  and  prepare 
another. 

13.3.3  Apply  the  concentrated 
extract  to  the  column.  Open  the 
stopcock  until  the  extract  is  within  1 
mm  of  the  sodium  sulfate. 

13.3.4  Rinae  the  receiver  twice  with 
1  mL  portions  of  hexane,  and  apply 
separately  to  the  column.  Elute  the 
CDDs/CDFs  with  100  mL  hexane.  and 
collect  the  eluate. 

13.3.5  Concentrate  the  eluate  per 
Sections  12.6  and  12.7  for  further 
cleanup  or  injection  into  the  HPLC  or 
GC/MS. 

13.3.6  For  extracts  of  samples 
knowm  to  contain  large  quantities  of 
other  organic  compounds  (such  as  paper 
mill  effluents),  it  may  be  advisable  to 
increase  the  capacity  of  the  silica  gel 
column.  This  may  be  accomplished  by 
increasing  the  strengths  of  the  acid  and 
basic  silica  gels.  The  acid  silica  gel   • 

(Section  7.5.1.2)  may  be  increased  in 
strength  to  as  much  as  44%  w/w  (7.9  g 
sulfuric  acid  added  to  10  g  silica  gel). 
The  basic  silica  gel  (Section  7.5.1.3)  may 
be  increased  in  strength  to  as  much  as 
33%  w/w  (50  mL  IN  NaOH  added  to 
100  g  silica  gel),  or  the  potassium 
•ilicate  (Section  7.5.1.4)  may  be  used. 

Note  The  use  of  stronger  acid  silica  gel 
(44%  w/w)  may  lead  to  charring  of  organic 
compounds  in  some  extracts.  The  charred 
material  may  retain  some  of  the  analytes  and 
lead  to  lower  recoveries  of  CDDs/CDFs. 
Increasing  the  strengths  of  the  acid  and  basic 
silica  gel  may  also  require  different  volumes 
of  hexane  than  those  specified  above  to  elute 


the  analytes  off  the  column.  Therefore,  the 
performance  of  the  method  after  such 
modifications  must  be  verified  by  the 
procedure  in  Section  9.2. 

13.4     Alumina  Cleanup. 

13.4.1  Place  a  glass-wool  plug  in  a 
15  mm  ID  chromatography  column 
(Section  6.7.4.2). 

13.4.2  If  using  acid  alumina,  pack 
the  column  by  adding  6  g  acid  alumina 
(Section  7.5.2.1).  If  using  basic  alumina, 
substitute  6  g  basic  alumina  (Section 
7.5.2.2).  Tap  the  column  to  settie  the 
adsorbents. 

13.4.3  Pre-elute  the  column  with 
50-100  mL  of  hexane.  Close  the 
stopcock  when  die  hexane  is  within  1 
Dun  of  the  alumina. 

13.4.4  Discard  die  eluate.  Check  the 
column  for  channeling.  If  channeling  is 
present,  discard  the  column  and  prepare 
another. 

13.4.5  Apply  the  concentrated 
extract  to  the  column.  Open  the 
stopcock  until  the  extract  is  within  1 
mm  of  the  alumina. 

13.4.6  Rinse  the  receiver  twice  with 
1  mL  portions  of  hexane  and  apply 
separately  to  the  column.  Elute  the 
interfering  compounds  with  100  mL 
Jiexane  and  discard  the  eluate. 

13.4.7  The  choice  of  eluting  solvents 
will  depend  on  the  choice  of  alumina 
(acid  or  basic)  made  in  Section  13.4.2. 

13.4.7.1    If  using  acid  alumina,  elute 
the  CDDs/CDFs  fit>m  the  column  with 
20  mL  methylene  chloride:hexane 
(20:80  v/v).  CoUect  the  eluate. 

J 3.4. 7. 2    If  using  basic  alumina,  elute 
die  CDDs/CDFs  from  Um  column  wdth 
20  mL  methylene  chloride  Jtexane 
(S0:50  v/v).  Collect  the  eluate. 

13.4.8    Concentrate  the  eluate  per 
Sections  12.6  and  12.7  for  further 
cleanup  or  injection  into  the  HPLC  or 
GC/MS. 

13.5    Cartmn  Column. 

13.5.1     Cut  both  ends  from  a  10  mL 
disposable  serological  pipet  (Section 

6.7.3.2)  to  produce  a  10  cm  coltunn. 
Fire-polish  both  ends  and  flare  both 
ends  if  desired.  Ii»ert  a  glass-wool  plug 
at  one  end,  and  pack  the  column  with 
0.55  g  of  Carbopak/Celite  (Section 

7.5.3.3)  to  form  an  adsorbent  bed 
approximately  2  cm  long.  Insert  a  glass 
wool  plug  on  top  of  die  bed  to  hold  the 
adsorbent  in  place. 

13.5.2  Pre-elute  the  colimm  with  5 
mL  of  toluene  followed  by  2  mL  of 
methylene  chloride:  methanol  :toluene 
(15:4:1  v/v),  1  mL  of  methylene 
chloride:cyclohexane  (1:1  v/v),  and  5 
mL  of  hexane.  If  the  flow  rate  of  eluate 
exceeds  0.5  mL/minute.  discard  the 
column. 

13.5.3  When  the  solvent  is  within  1 
mm  of  the  column  packii^g,  apply  the 
sample  extract  to  the  column.  Rinse  the 


sample  container  twice  with  l  mL 
portions  of  hexane  and  apply  separately 
to  die  column.  Apply  2  mL  of  hexane 
to  complete  the  transfer. 

13.5.4  Elute  the  interfering 
compounds  widi  two  3  mL  portions  of 
hexane,  2  mL  of  methylene 
chloride:cyclohexane  (1:1  v/v),  and  2 
mL  of  methylene 

chloride:methanol:toluene  (15:4:1  v/v). 
Discard  the  eluate. 

13.5.5  Invert  the  column,  and  elute 
die  CDDs/CDFs  widi  20  mL  of  toluene. 
If  carbon  particles  are  present  in  the 
eluate,  filter  through  glass-fiber  filter 
paper. 

13.5.6  Concentrate  the  eUtate  per 
Sections  12.6  and  12.7  for  further 
cleanup  or  injection  into  the  HPLC  or 
GC/MS. 

13.6    HPLC  (Reference  6). 
13.6.1    Column  calibration. 

13.6.1.1  Prepare  a  catibration 
standard  containing  the  2,3,7,8- 
substituted  isomers  and/or  other 
isomers  of  interest  at  a  concentration  of 
approximately  500  pg/jiL  in  mediylene 
chloride. 

13.6.1.2  Inject  30  (iL  of  die 
calibration  solution  into  the  HPLC  and 
record  the  signal  from  the  detector. 
Collect  the  eluant  for  reuse.  The  elution 
order  will  be  the  tetra-  through  octa- 
isomers. 

13.6.1.3  Establish  die  collection  time 
for  the  teti^-isomers  and  for  the  other 
isomers  of  interest.  Following 
calibration,  flush  the  injection  system 
with  copious  quantities  of  mediylene 
chloride,  including  a  minimum  of  five 
50  jiL  injections  while  the  detector  is 
monitored,  to  ensure  that  residual 
CDDs/CDFs  are  removed  from  die 
•ystam. 

13.6.1.4    Verify  the  calibration  with 
the  calibration  solution  after  every  20 
extracts.  Calibration  is  verified  if  the 
recovery  of  die  CIM)s/CDFs  from  die 
calibration  standard  (Section  13.6.1.1)  is 
75-125%  compared  to  the  calibration 
(Section  13.6.1.2).  If  calibration  U  not 
verified,  die  system  shall  be  recalibrated 
using  the  calibration  solution,  and  the 
previous  20  samples  shall  be  re- 
extracted  and  cleaned  up  using  the 
cahbrated  system. 

13.6.2    Extract  cleanup— «PLC 
raquires  that  the  column  not  be 
overloaded.  The  column  specified  In 
this  method  is  designed  to  handle  a 
maximum  of  30  jd.  of  extract  If  die 
extract  cannot  be  concentrated  to  less 
than  30  fiL,  it  is  split  into  fractions  and 
the  fractions  are  combined  after  elution 
from  the  colunm. 

13.6.2. 1    Rinte  the  sides  of  the  vial 
^twice  vfith  SO  fiL  of  mediylene  chlodde 
and  reduce  to  30  jiL  with  the 
evaporation -apparatus  (Section  12.7). 


48422    Federal  Repater  /  Vol.  62.  No.  178  /  Monday.  September  15.  1997  /  Rules  and  Regulations 


13.6.2.2  Inject  the  30  jiL  extract  into 
theHPLC. 

13.6.2.3  Elute  the  extract  using  the 
calibration  data  determined  in  Section 
13.6.1.  Collect  the  fraction(s)  in  a  clean 
20  mL  concentrator  tube  containing  5 
mL  of  hexane:acetone  (1:1  v/v). 

13.6.2.4  If  an  extract  containing 
greater  than  100  ng/mL  of  toUl  CDD  or 
CDF  is  encountered,  a  30  ^L  methylene 
chloride  blank  shall  be  run  throu^  the 
system  to  check  for  carry-over. 

13.6.2.5  Concentrate  the  eluate  per 
Section  12.7  for  injection  into  the  GC/ 

MS. 

13.7    Qeanup  of  Tissue  Lipids- 
Lipids  are  removed  from  the  Soxhlet 
extract  using  either  the  anthropogenic 
isolation  coliunn  (Section  l3.7.1>or 
acidified  silica  gel  (Section  13.7.2),  or 
are  removed  bmn.  the  HCl  digested 
extract  using  sulfuric  acid  and  base 
back-extraction  (Section  13.7.3). 

13.7.1     Anthropogenic  isolation 
colunm  (References  22  and  27)— Used 
for  removal  of  lipids  from  the  Soxhlet/ 
SDS  extraction  (Section  12.4.1). 

13.7.1.1  Prepare  the  column  as  giveh 

in  Section  7.5.4. 

13.7.1.2  Pre-elute  the  column  with 
100  mL  of  hexane.  Drain  the  hexane 
layer  to  the  top  of  the  cohimn.  but  do 
not  expose  the  sodium  sulfate. 

13.7.1.3  Load  the  sample  and  rinses 
(Section  12.4.1.9.2)  onto  the  column  by 
draining  each  portion  to  the  top  of  the 
bed.  Elute  the  CDDs/CD"Ps  from  the 
column  into  the  apparatus  used  for 
ccmcentration  (Section  12.4.1.7)  using 
200  mL  of  hexane. 

13.7.1.4  Concentrate  the  cleaned  up 
extract  (Sections  12.6  through  12.7)  to 
constant  weight  per  Section  12.7.3.1.  If 
mora  than  500  mg  of  material  remains, 
repeat  the  cleanup  using  a  fresh 
anthropogenic  isolation  colunm. 

13.7.1.5  Redi&solve  the  extract  in  a 
solvent  suitable  for  the  additional 
cleanups  to  be  used  (Sections  13.2 
through  13.6  and  13.8). 

13.7.1.6  Spike  1.0  mL  of  the  cleanup 
standard  (Section  7.11)  into  the  residue/ 
solvent. 

13.7.1-7    Clean  up  the  extract  using 
the  procedures  in  Sections  13.2  through 
13.6  and  13.8.  Alumina  (Section  13.4)  or 
Florisil  (Section  13.8)  and  carbon 
(Section  13.5)  are  recommended  as 
minimum  additional  cleanup  steps. 

13.7.1.8    Following  cleanup, 
concentrate  the  extract  to  10  ^  as 
described  in  Section  12.7  and  proceed 
with  the  analysis  in  Section  14. 

13.7.2    Acidified  silica  gel  (Reference 
28) — Procedure  alternate  to  the     . 
anthropogenic  isolation  column 
(Section  13.7.1)  that  is  used  for  removal 
of  Upids  from  the  Soxhlet/SDS 
extraction  (Section  12.4.1). 


13.7.2.1  Adjust  the  volume  of 
hexane  in  the  bottle  (Section  12.4.1.9.2) 
to  approximately  200  mL. 

13.7.2.2  Spike  1.0  mL  of  the  cleanup 
standard  (Section  7.11)  into  the  residue/ 
solvent. 

13.7.2.3  Drop  the  stirring  bar  into 
the  bottle,  place  the  bottle  on  the 
stirring  plate,  and  begin  stirring. 

13.7.2.4  Add  30-100  g  of  acid  silica 
gel  (Section  7.5.1.2)  to  the  bottle  while 
stirring,  keeping  the  silica  gel  in  motion. 
Stir  for  two  to  three  hours. 

Note:  30  grains  of  silica  gel  should  be 
adequate  for  most  samples  and  will  minimize 
contamination  from  this  source. 

13.7.2.5  After  stirring,  pour  the 
extract  through  approximately  10  g  of 
granular  anhydrous  sodium  sulfate 
(Section  7.2.1)  contained  in  a  funnel 
with  glass-fiber  filter  into  a  macro 
contration  device  (Section  12.6).  Rinse 
the  bottle  and  sodium  sulfate  with 
hexane  to  complete  the  transfer. 

13.7.2.6  Concentrate  the  extract  per 
Sections  12.6  through  12.7  and  clean  up 
the  extract  using  the  procedures  in 
Sections  13.2  through  13.6  and  13.8. 
Alumina  (Section  13.4)  or  Florisil 
(Section  13.8)  and  carbon  (Section  13.5) 
are  recommended  as  minimum 
additional  cleanup  steps. 

13.7.3    Sulfuric  acid  and  base  back- 
extraction 'Used  with  HCl  digested 
extracU  (Section  12.4.2). 

13.7.3.1  Spike  1.0  mL  of  the  cleanup 
standard  (Section  7.11)  into  the  residue/ 
solvent  (Section  12.4.2.8.2). 

13.7.3.2  Add  10  mL  of  concentrated 
sulfriric  acid  to  the  bottle.  Immediately 
cap  and  shake  one  to  three  times. 
Loosen  cap  in  a  hood  to  vent  excess 
pressure.  Cap  and  shake  the  bottle  so 
that  the  residue/solvent  is  exposed  to 
the  acid  for  a  total  time  of       • 
approximately  45  seconds. 

13.7.3.3  Decant  the  hexane  into  a 
250  mL  separatory  funnel  making  sure 
that  no  acid  is  transferred.  Complete  the 
quantitative  transfer  with  several 
hexane  rinses. 

13.7.3.4  Back  extract  the  solvent/ 
residue  with  50  mL  of  potassium 
hydroxide  solution  per  Section  12.5.2, 
followed  by  two  reagent  water  rinses. 

13.7.3.5  Drain  the  extract  through  a 
filter  funnel  containing  approximately 
10  g  of  granular  anhydrous  sodium 
sulfate  in  a  glass-fiber  filter  into  a  macro 
concentration  device  (Section  12.6). 

13.7.3.6  Concentrate  the  cleaned  up 
extract  to  a  volume  suitable  for  the 
additional  cleanups  given  In  Sections 
13.2  through  13.6  and  13.8.  Gel 
permeation  chromatography  (Section 
13.2).  aliunina  (Section  13.4)  or  Florisil 
(Section  13.8).  and  Carbopak/Celite 
(Section  13.5)  are  recommended  as 
n^inimnm  additional  cleanup  steps. 


13.7.3.7     Following  cleanup, 
concentrate  the  extract  to  10  L  as 
described  in  Section  12.7  and  proceed 
with  analysis  per  Section  14. 

13.8     Florisil  Cleanup  (Reference  29). 

13.8.1  Pre-elute  the  activated  Florisil 
column  (Section  7.5.3)  with  10  mL  of 
methylene  chloride  followed  by  10  mL 
of  hexane:  methylene  chloride  (98:2  Wv) 
and  discard  the  solvents. 

13.8.2  When  the  solvent  is  within  1 
mm  of  the  packing,  apply  the  sample 
extract  (in  hexane)  to  the  column.  Rinse 
the  sample  container  twice  with  1  mL 
portions  of  hexane  and  apply  to  the 
column. 

13.8.3  Elute  the  interfering 
compounds  with  20  mL  of 
hexane:methylene  chloride  (98r2)  and 
discard  the  eluate. 

13.8.4  Elute  the  CDDs/CDFs  with  35 
mL  of  methylene  chloride  and  collect 
the  eluate.  Concentrate  the  eluate  per 
Sections  12.6  through  12.7  for  further 
cleanup  or  for  injection  into  the  HPLC 
orGC/MS. 

14.0    HRGC/HRMS  Analysle 

14.1  Establish  the  operating 
condidons  given  in  Section  10.1. 

14.2  A<w  10  uL  of  the  appropriate 
internal  standard  solution  (Section  7.12) 
to  the  sample  extract  immediately  prior 
to  infection  to  minimiie  the  possibility 
of  loss  by  evaporation,  adsorption,  or 
reaction.  If  an  extract  is  to  be  reanalyzed 
and  evaporation  has  occurred,  do  not 
add  more  instrument  internal  standard 
solution.  Rather,  bring  the  extract  beck 
to  its  previous  volume  (e.g.,  19  LJ  with 
piire  nonane  only  (18  L  if  2  L  injections 
are  used). 

14.3  Inject  1 .0  >L  or  2.0  >L  of  the 
concentrated  extract  containing  the 
internal  standard  solution,  using  on- 
colunui  or  splitless  injection.  The 
volume  injected  must  be  identical  to  the 
volume  used  for  calibration  (Section 
10).  Start  the  GC  column  initial 
isothermal  hold  upon  injection.  Start 
MS  data  collection  after  the  solvent 
peak  elutes.  Stop  data  collection  after 
the  OCDD  and  OCDF  have  eluted.  If 
only  2.3,7,8-TCDD  and  2,3,7 .8-TCDF  are 
to  be  determined,  stop  data  collection 
after  elution  of  these  compounds. 
Return  the  column  to  the  initial 
temperature  for  analysis  of  the  next 
extract  or  standard. 

15.0    System  and  Laboratory 
Performance 

15il    At  the  beginning  of  each  12- 
hour  shift  during  which  analyses  are 
performed,  GC/MS  system  performance 
and  calibration  are  verified  for  all  CDDs/ 
CDFs  and  labeled  compounds.  For  these 
tests,  analysis  of  the  CS3  calibration 
verification  (VER)  standard  (Section 
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7.13  and  Table  4)  and  the  isomer 
specificity  test  standards  (Section  7.15 
and  Table  5)  shall  be  used  to  verify  all 
performance  criteria.  Adjustment  and/or 
recalibration  (Section  10)  shall  be 
performed  until  all  performance  criteria 
are  met.  Only  after  all  performance 
criteria  are  met  may  samples,  blanks, 
IPRs,  and  OPRs  be  analyzed. 

15.2  MS  Resolution — A  static 
resolving  power  of  at  least  10,000  (10% 
valley  definition)  must  be  demonstrated 
at  the  appropriate  m/z  before  any 
alialysis  is  performed.  Static  resolving 
power  checks  must  be  performed  at  the 
beginning  and  at  the  end  of  each  12- 
hour  shift  according  to  procedures  in 
Section  10.1.2.  Corrective  actions  must 
be  implemented  whenever  the  resolving 
power  does  not  meet  the  requirement. 

15.3  Calibration  Verification. 

15.3.1  Inject  the  VER  standard  using 
the  procedure  in  Section  14. 

15.3.2  The  m/z  abundance  ratios  for 
all  CDDs/CDFs  shall  be  within  the  limits 
in  Table  9;  otherwise,  the  mass 
spectrometer  shall  be  adjusted  until  the 
mJz  abundance  ratios  fall  within  the 
limits  specified,  and  the  verification  test 
shall  be  repeated.  If  the  adjustment 
alters  the  resolution  of  the  mass 
spectrometer,  resolution  shall  be 
verified  (Section  10.1.2)  prior  to  repeat 
of  the  verification  test. 

15.3.3  The  peaks  representing  each 
CDD/CDF  and  labeled  compound  in  the 
VER  standard  must  be  present  with  S/ 
N  of  at  least  10;  otherwise,  the  mass 
spectrometer  shall  be  adjusted  and  the 
verification  test  repeated. 

15.3.4  Compute  the  concentration  of 
each  CDD/CDF  compound  by  isotope 
dilution  (Section  10.5)  for  those 
compounds  that  have  labeled  analogs 
(Table  1).  Compute  the  concentration  of 
the  labeled  compounds  by  the  internal 
standard  method  (Section  10.6).  These 
concentrations  are  computed  based  on 
the  calibration  data  in  Section  10. 

15.3.5  For  each  compound,  compare 
the  concentration  with  die  calibration 
verification  limit  in  Table  6.  If  only 
2.3,7,8-TCDD  and  2,3,7.8-TCDF  are  to  be 
determined,  compare  the  concentration 
to  the  limit  in  Table  6a.  If  all 
compounds  meet  the  acceptance 
criteria,  calibration  has  been  vwified 
and  analysis  of  standards  and  sample 
mtracts  may  proceed.  If,  however,  any 
compound  fails  its  respective  limit,  the 
measurement  system  is  not  performing 
properly  for  that  compound.  In  this 
event,  prepare  a  fi«sh  calibration 
standard  or  correct  the  problem  causing 
the  failure  and  repeat  the  resolution 
^Section  15.2)  and  verification  (Section 
15.3)  tests,  or  recalibrate  (Section  10). 

15.4    Retention  Times  and  GC 
Resolution. 


15.4.1    Retention  times. 

15.4.1.1  Absolute — The  absolute 
retention  times  of  the  ' ^i 2-1,2,3. 4- 
TCDDand  'K:,2-1,2,3.7,8,9-HxCDD 
GCMS  internal  standards  in  the 
verification  test  (Section  15.3)  shall  be 
within  ±15  seconds  of  the  retention 
times  obtained  during  calibration 
(Sections  10.2.1  and  10.2.4). 

15.4.1.2  Relative— The  relative 
retention  times  of  CDDs/CDFs  and 
labeled  compounds  in  the  verification 
test  (Section  15.3)  shall  be  within  the 
limits  given  in  Table  2. 

15.4.2  GC  resolution. 

15.4.2.1  Inject  the  isomer  specificity 
standards  (Section  7.15)  on  their 
respective  columns. 

15.4.2.2  The  valley  height  between 
2,3.7,8-TCDD  and  the  other  tetra-dioxin 
isomers  at  m/z  319.8965,  and  between 
2,3,7,8-TCDF  and  the  other  tetra-furan 
isomers  at  m/z  303.9016  shall  not 
exceed  25%  on  their  respective  columns 
(Figures  6  and  7). 

15.4.3  If  the  absolute  retention  time 
of  any  compound  is  not  within  the 
limits  specified  or  if  the  2,3,7,8-isomers 
are  not  resolved,  the  GC  is  not 
performing  properly.  In  this  event, 
adjust  the  GC  and  repeat  the  verification 
test  (Section  15.3)  or  recalibrate  (Section 
10),  or  replace  the  GC  column  and  either 
verify  calibration  or  recalibrate. 

15.5    Ongoing  Precision  and 
Recovery. 

15.5.1  Analyze  the  extract  of  the 
ongoing  precision  and  recovery  (OPR) 
aliquot  (Section  11.4.2.5. 11.5.4. 11.6.2, 
11.7.4,  or  11.8.3.2)  prior  to  analysis  of 
samples  from  the  same  batch. 

15.5.2  Compute  the  concentration  of 
each  CDD/CDF  by  isotope  dilution  for 
those  compounds  that  have  labeled 
analogs  (Section  10.5).  Compute  the 
concentration  of  1.2,3.7,8,9-HxCDD. 
OCDF.  and  each  labeled  compound  by 
the  internal  standard  method  (Section 
10.6). 

15.5.3  For  each  CDD/CDF  and 
labeled  compound,  compare  the 
concentration  to  the -OPR  Hmits  given  in 
Table  6.  If  only  2,3,7.8-TCDDand 
2.3,7,8-TCDF  are  to  be  determined, 
compare  the  concentration  io  the  limits 
in  Table  6a.  If  all  compounds  meet  the 
acceptance  criteria,  system  perfc)nnance 
is  acceptable  and  analysis  of  Jjlanks  and 
samples  may  proceed.  If.  however,  any 
individual  concentration  falls  outside  of 
the  range  given,  the  extraction/ 
concentration  processes  are  not  being 
performed  properly  for  that  compound. 
In  this  event,  correct  the  problem,  re- 
prepare,  extract,  and  clean  up  the 
sample  batch  and  repeat  the  ongoing 
precision  and  recovery  test  (Section 
15.5). 


15.5.4    Add  results  that  pass  the 
specifications  in  Section  15.5.3  to  initial 
and  previous  ongoing  data  for  each 
compound  in  each  matrix.  Update  QC 
charts  to  form  a  graphic  representation 
of  continued  laboratory  performance. 
Develop  a  statement  of  laboratory 
accuracy  for  each  CDD/CDF  in  each 
matrix  type  by  calculating  the  average 
percent  recovery  (R)  and  the  standard 
deviation  of  percent  recovery  (Sr). 
Express  the  accuracy  as  a  recovery 
interval  from  R-  2Sr  to  R+2Sr.  For 
example,  if  R=95%  and  Sr=5%.  the 
accuracy  is  85-105%. 

15.6    Blank— /Vnalyze  the  method 
blank  extracted  with  each  sample  batch 
immediately  following  analysis  of  the 
OPR  aliquot  to  demonstrate  freedom 
fiom  contamination  and  fi-eedom  &T>m 
carryover  from  the  OPR  analysis.  The 
results  of  the  analysis  of  the  blank  must 
meet  the  specifications  in  Section  9.5.2 
before  sample  analyses  may  proceed. 

16.0    Qualitative  Deterniiaation 

A  CDD,  CDF,  or  labeled  compound  is 
identified  in  a  standard,  blank,  or 
sample  when  all  of  the  criteria  in 
Sections  16.1  through  16.4  are  met. 

16.1  The  signals  for  the  two  exact 
m/z's  in  Table  8  must  be  present  and 
must  maximize  within  the  same  two 
seconds. 

16.2  The  signal-to-noise  ratio  (S/N) 
for  the  GC  peak  at  each  exact  m/z  must 
be  greater  than  or  equal  to  2.5  for  each 
CDD  or  CDF  detected  in  a  sample 
extract,  and  greater  than  or  equal  to  10 
for  all  CDDs/CDFs  in  the  calibraUon 
standard  (Sections  10.2.3  and  15.3.3). 

16.3  The  ratio  of  the  integrated  areas 
of  the  two  exact  m/z's  specified  in  Table 
8  must  be  within  the  limit  in  Table  9, 
or  within  ±10%  of  the  ratio  in  the 
midpoint  (CS3)  calibration  or 
calibration  verification  (VER), 
whichever  is  most  recent. 

16.4  The  relative  retention  time  of 
•  the  peak  for  a  2.3.7.8-substituted  CDD  or 
CDF  must  be  within  the  limit  in  Table 
2.  The  retention  time  of  peaks 
representing  non-2,3.7.8-substituted 
CDDs/CDFs  must  be  within  the 
retention  time  windows  established  in 
Section  10.3. 

16.5  Confirmatory  Analysis — Isomer 
specificity  for  2,3,7,8-TCDF  cannot  be 
achieved  on  the  DB-5  colunm. 
Therefore.any  sample  in  which  2,3.7,8- 
TCDF  is  identified  by  analysis  on  a 
DB-5  column  must  have  a  confirmatory 
analysis  performed  on  a  DB-225,  SP- 
2330.  or  equivalent  GC  column.  The 
operating  conditions  in  Section  10.1.1 
may  be  adjusted  to  optimize  the  analysis 
on  the  second  GC  column,  but  the 
GC/MS  must  meet  theonass  resolution 
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and  calibration  specifications  in  Section 
10. 

16.6    If  the  criteria  for  identification 
in  Sections  16.1  through  16.5  are  not 
met,  the  CDD  or  CDF  has  not  been 
identified  and  the  results  may  not  be 
reported  for  regulatory  compliance 
purposes.  If  interferences  preclude 
identification,  a  new  aliquot  of  sample 
must  be  extracted,  further  cleaned  up. 
and  analyzed. 

17.0    Quantitative  DetenninatioB 

17.1    Isotope  Dilution  Quantitation — 
By  adding  a  known  amount  of  a  labeled 
compound  to  every  sample  prior  to 
extraction,  correction  for  recovwy  of  the 
CDD/CDF  can  be  made  because  the 
CDD/CDF  and  iU  labeled  analog  exhibit 
similar  effects  upon  extraction, 
concentration,  and  gas  chromatography. 
Relative  response  (RR)  values  are  used 
in  conjunction  with  the  initial 
calibration  data  described  in  Section 
10.5  to  determine  concentrations 
directly,  so  long  as  labeled  compound 
spiking  levels  are  constant,  using  the 
fbllowing  equation: 


C„  (n^inL>;= 


(Al,-.-A2jC, 
(A1,+A2,)RR 


Where: 


C  =  The  concentration  of  the  CDD/CDF 
in  the  extract,  and  the  other  terms 
are  as  defined  in  Section  10.5.2. 

17.1.1  Because  of  a  potential 
interference,  the  labeled  analog  of  OCDF 
is  not  added  to  the  sample.  Therefore. 
OCDF  is  quantitated  against  labeled 
CXDD.  As  a  result,  the  concentration  of 
CXIDF  is  corrected  for  the  recovery  of 
the  labeled  OCDD.  In  instances  where 
OCDD  and  OCDF  behave  differentiy 
during  sample  extraction,  concentration, 
and  cleanup  procedures,  this  may 
decrease  the  accuracy  of  the  OCDF 
results.  However,  given  the  low  toxicity 
of  this  compound  relative  to  the  other 
dioxins  and  furans,  the  potential 
decrease  in  accuracy  is  not  considered 
significant 

17.1.2  Because  "K:,2-1.2.3.7,8.9- 
HxCDD  is  used  as  an  instrument 
internal  standard  (i.e..  not  added  before 
extraction  of  the  sample),  it  cannot  be 
used  to  quantitate  the  1.2,3.7,8.9- 
HxCDD  by  strict  isotope  dilution 
procedures.  Therefore,  1,2,3,7.8.9- 
HxCDD  is  quantitated  using  the 
averaged  response  of  the  labeled  analogs 
of  the  other  two  2.3,7,8-sub8tituted 
HxCDD's:  1,2,3,4,7,8-HxCDDand 
1^.3,B.7.8-HxCDD.  As  a  result,  the 
concentration  of  1,2,3,7 ,8.9-HxCDD  is 


corrected  for  the  average  recovery  of  the 
other  two  HxCDD's. 

17.1.3    Any  peaks  representing  non- 
2,3.7,8-substituted  CDDs/CDFs  are 
quantitated  using  an  average  of  the 
response  factors  from  all  of  the  labeled 
2.3,7.8-isomers  at  the  same  level  of 
chlorination. 

17.2    Internal  Standard  Quantitation 
and  Labeled  Compound  Recovery. 

17.2.1    Compute  the  concentrations 
of  1.2.3.7,8.9— HxCDD.  OCDF,  the  "C- 
labeled  analogs  and  the  "C-labeled 
cleanup  standard  in  the  extract  using 
the  response  foctors  determined  from 
the  initial  calibration  data  (Section  10.6) 
and  the  following  equation: 


C„(ng/inL)  = 


(AU-HA2jCi, 
(Ali.-hA2jRF 


Where: 

Ce,  =  The  concentration  of  the  CDD/CDF 
in  the  extract,  and  the  other  terms 
are  as  defined  in  Section  10.6.1. 

Note:  There  is  only  on*  m/z  fcr  the  *^- 
Ubeled  standard. 

17.2.2  Using  the  concentration  in  the 
extract  determined  above,  compute  the 
percent  recovery  of  the  'MZ- labeled 
compounds  and  the  ^Xl-labeled  cleanup 
standard  using  the  following  equation: 


Recovery  (%)  - 


Concentration  found  (>ig/mL) 


xlOO 


Coocentiadon  spiked  (^g^mL) 
17.3    The  concentration  of  a  CDD/CDF  in  the  solid  phase  of  die  sample  is  computed  using  the  concentration  of 


the  compound  in  the  extract  and  the  weight  of  the  solids  (Section  11.5.1),  as  follows: 

(C«XV„) 


Concentration  in  solid  (ng/kg)  - 


W. 


Where: 

Cvk  =  The  concentration  of  the  compound  in  the  extract. 

Ve,  =  The  extract  volume  in  mL. 

W»  =  The  sample  weight  (dry  vweight)  in  kg.  r 

17.4    The  concentration  of  a  CDD/CDF  in  the  aqueous  phase  of  the  sample  is  computed  using  the  concentration 
of  the  compound  in  the  extract  and  the  volume  of  water  extiacted  (Section  11.4  or  11.5).  as  follows: 


Concentration  in  aqueous  phase  (pg/L)  - 


(C„XV„) 


Where: 

Cex  =  The  concentration  of  the 
compound  in  the  extract. 

Ve«  =  The  extract  volume  in  mL. 

V,  =  The  sample  volume  in  liters. 

17.5    If  the  SICP  area  at  eithor 
quantitation  m/z  for  any  compound 
exceeds  the  calibration  range  of  the 
system,  a  smaller  sample  aliquot  is 
extracted. 


17.5.1  For  aqueous  samples 
containing  1%  solids  or  less,  dilute  100 
mL,  10  mL,  etc.,  of  sample  to  1  L  with 
reagent  water  and  re-prepare,  extract, 
clean  up,  and  analyze  per  Sections  11 
through  14. 

17.5.2  For  samples  containing 
gi«ater  than  1%  solids,  extract  an 
amount  of  sample  equal  to  Vio,  ^Aoo, 
etc.,  of  the  amount  used  in  Section 


11.5.1.  Re-prepare,  extract,  clean  up, 
and  analyze  per  Sections  11  through  14. 

17.5.3    If  a  smaller  sample  size  will 
not  be  representative  of  the  entire 
sample,  dilute  the  sample  extract  by  a 
factor  of  10,  adjust  the  concentration  of 
the  instrument  internal  standard  to  100 
pg/)iL  in  the  extract,  and  analyze  an 
aliquot  of  this  diluted  extract  by  the 
internal  standard  method. 
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17.6    Results  are  reported  to  three 
significant  figures  for  the  CDDs/CDFs 
and  labeled  compounds  found  in  all 
standards,  blanks,  and  samples. 

17.6.1    Reporting  units  and  levels. 

17.6.1.1  Aqueous  samples — Report 
results  in  pg/L  (parts-per-quadrillion). 

17.6.1.2  Samples  containing  greater 
than  1%  solids  (soils,  sediments,  filter 
cake,  compost)— Report  results  in  ng/kg 
based  on  the  dry  weight  of  the  sample. 
Report  the  percent  solids  so  that  the 
result  may  be  corrected. 

17.6.1.3  Tissues — Report  results  in 
ng/kg  of  wet  tissue,  not  on  the  basis  of 
the  lipid  content  of  the  sample.  Report 
the  percent  lipid  content,  so  that  the 
data  user  can  calculate  the 
concentration  on  a  lipid  basis  if  desired. 

17.6.1.4  Reporting  level. 

17.6.1.4.1  Standards  (VER.  IPR, 
OPR)  and  samples — Report  results  at  or 
above  the  minimum  level  (Table  2). 
Report  results  below  the  minimum  level 
as  not  detected  or  as  required  by  the 
regulatory  authority. 

17.6.1.4.2  Blanks— Report  results 
above  one-third  the  ML. 

17.6.2  Results  for  CDDs/CDFs  in 
samples  that  have  been  diluted  are 
reported  at  the  least  dilute  level  at 
which  the  areas  at  the  quantitation 
m/z's  are  within  the  calibration  range 
(Section  17.5). 

17.6.3  For  CDDs/CDFs  having  a 
labeled  analog,  results  are  reported  at 
the  least  dilute  level  at  which  the  area 
at  the  quantitation  m/z  is  within  the 
calibration  range  (Section  17.5)  and  the 
labeled  compound  recovery  is  within 
the  normal  range  for  the  method 
(Section  9.3  and  Tables  6,  6a,  7,  and  7a). 

17.6.4  Additionally,  if  requested,  the 
total  concentration  of  all  isomers  in  an 
individual  level  of  chlorination  (i.e., 
total  TCDD,  total  TCDF,  total  Paced, 
etc.)  may  be  re]>orted  by  summing  the 
concentrations  of  all  isomers  identified 
in  that  level  of  chlorination,  including 
both  2,3.7,8-sub8tituted  and  non-2,3.7,8- 
substituted  isomers. 

18.0    Analysis  of  Complex  Samples 

18.1  Some  samples  may  contain 
high  levels  {>10  ng/L;  >1000  ng/kg)  of 
the  compounds  of  interest,  interfering 
compounds,  and/or  polymeric 
materials.  Some  extracts  will  not 
concentirate  to  10  fiL  (Section  12.7); 
others  may  overload  the  GC  column 
and/or  mass  spectrometer. 

18.2  Analyze  a  smaller  aliquot  of  the 
sample  (Section  17.5)  when  the  extract 
will  not  concentrate  to  10  jiL  after  all 
cleanup  procedures  have  been 
exhaustml. 

18.3  Chlorodiphenyl  Ethers— If 
chromatographic  peaks  are  detected  at 
the  retention  time  of  any  CDDs/CDFs  in 


any  of  the  m/z  channels  being 
monitored  for  the  chlorodiphenyl  ethers 
(Table  8).  cleanup  procedures  must  be 
employed  until  these  interferences  are 
removed.  Alumina  (Section  13.4)  and 
Florisil  (Section  13.8)  are  recommended 
for  removal  of  chlorodiphenyl  ethers. 

18.4    Recovery  of  Laoelea 
Compounds — In  most  samples, 
recoveries  of  the  labeled  compounds 
will  be  similar  to  those  from  reagent 
water  or  from  the  alternate  matrix 
(Section  7.6). 

18.4.1  If  the  recovery  of  any  of  the 
labeled  compounds  is  outside  of  the 
normal  range  (Table  7).  a  diluted  sample 
shall  be  analyzed  (Section  17.5). 

18.4.2  If  the  recovery  of  any  of  the 
labeled  compounds  in  the  diluted 
sample  is  outside  of  normal  range,  the 
calibration  verification  standard 
(Section  7.13)  shall  be  analyzed  and 
calibration  verified  (Section  15.3). 

18.4.3  If  the  calibration  caimot  be 
verified,  a  new  calibration  must  be 
performed  and  the  original  sample 
extract  reanalyzed. 

18.4.4  If  the  calibration  is  verified 
and  the  diluted  sample  does  not  meet 
the  limits  for  labeled  compound 
recovery,  the  method  does  not  apply  to 
the  sample  being  analyzed  and  the 
result  may  not  be  reported  for  regulatory 
compliance  purposes.  In  this  case, 
alternate  extraction  and  cleanup 
procedures  in  this  method  must  be 
employed  to  resolve  the  interference.  If 
all  cleanup  procedures  in  this  method 
have  been  employed  and  labeled 
compound  recovery  remains  outside  of 
the  normal  range,  extraction  and/or 
cleanup  procedures  that  are  beyond  this 
scope  of  this  method  will  be  required  to 
analyze  these  samples. 

19.0    Pollution  Prevention 

19.1  The  solvents  used  in  this 
method  pose  little  threat  to  the 
enviromnent  when  managed  properly. 
The  solvent  evaporation  techniques 
used  in  this  metiiod  are  amenable  to 
solvent  recovery,  and  it  is  recommended 
that  the  laboratory  recover  solvents 
wherever  feasible. 

19.2  Standards  should  be  prepared 
in  volumes  consistent  with  laboratory 
use  to  minimize  disposal  of  standards. 

20.0    Waste  Management 

20. 1    It  is  the  laboratory's 
responsibility  to  comply  with  all 
federal,  state,  and  local  regulations 
governing  waste  management, 
particularly  the  hazardous  waste 
identification  rules  and  land  disposal 
restrictions,  and  to  protect  the  air, 
water,  and  land  by  minimizing  and 
controlling  all  releases  from  fmne  hoods 
and  bench  operations.  Compliance  is 


also  required  with  any  sewage  discharge 
permits  and  regulations. 

20.2  Samples  containing  HCl  to  pH 
<2  are  hazardous  and  must  be 
neutralized  before  being  poured  down  a 
drain  or  must  be  handled  as  hazardous 
waste. 

20.3  The  CDDs/CDFs  decompose 
above  800'C.  Low-level  waste  such  as 
absorbent  paper,  tissues,  animal 
remains,  and  plastic  gloves  may  be 
burned  in  an  appropriate  incinerator. 
Gross  quantities  (milligrams)  should  be 
packaged  securely  and  disposed  of 
through  commercial  or  governmental 
channels  that  are  capable  of  hanrfling 
extremely  toxic  wastes. 

20.4  Liquid  or  soluble  waste  should 
be  dissolved  in  methanol  or  ethanol  and 
irradiated  with  ultraviolet  light  with  a 
wavelength  shorter  than  290  nm  for 
several  days.  Use  F40  BL  or  equivalent 
lamps.  Analyze  liquid  wastes,  and 
dispose  of  the  solutions  when  the  CDDs/ 
CDFs  can  no  loiuer  be  detected. 

20.5  For  further  information  on 
waste  management,  consult  "The  Waste 
Management  Manual  for  Laboratory 
Persoimel"  and  "Less  is  Better- 
Laboratory  Chemical  Management  for 
Waste  Reduction."  available  from  the 
American  Chemical  Society's 
Department  of  Government  Relations 
and  Science  Policy.  1155  16th  Street 
N.W.,  Washington,  D.C.  20036. 

21J)    Nfethod  PerfbrmaBoe 

Method  performance  was  validated 
and  performance  specifications  were 
developed  using  data  from  EPA's 
international  interlaboratory  validation 
study  (References  30-31)  and  the  EPA/ 
paper  industry  Long-Term  Variability 
Study  of  discharges  from  the  pulp  and 
paper  industry  (58  FR  66078). 
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23.0    Tables  and  Figures 


Table  i.— Chlorinated  Dibenzo-p-Dk)xins  and  Furans  Determined  by  Isotope  Dilution  and  Internal  Standard 
High  Resolution  Gas  Chromatography  (HRGC)/Hiqh  Resolutkdn  K4ass  Spectrometry  (HRMS) 


CDDsADOFs' 


2.3.7.8-TCOD 

Total  TCDO 

2A7,8-TCOF  

Total-TCOF  

1.2.3,7.8-PeCDO 

Tota^PeCDD 

1.2.3,7,8-PeCOF 


(>S  registry 


1746-01-6 

41903-67-5 
51207-31-9 
56722-27-^ 
40321-76-4 
36068-22-9 
57117-41-6 


Labeled  analog 


"C,r2.3,7.8-TCOD  

»'Clr23.7.8-TCDO  ...„ 

'>C.r-2,3.7.8-TCOF  — 

'5C,r1,2.3,7.8-PeCDO 

'X;,r1,2A7.8-PeCDF 


CASragMy 


76523-40-6 
85508-50-6 

89059-46-1 

109719-79-1 

109719-77-9 
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^^  1 --Chlorinated  Dibenzo-p-Dioxins  and  Furans  Determined  by  Isotope  Dilution  and  Intfrnai  qjAMnAPn 

HIGH  RESOLUTK)N  GaS  CHROMATOGRAPHY  (HRGC)/HlGH  RESOLUTION  MASS  SpL^IJS^rThS;^^^^ 


CDDs/CDFs' 


2.3,4,7,8-PeCDF  

TotaJ-PeCDF  

1.2.3,4.7.8-HxCDD  ... 
1.2.3,6,7.8-HxCDD  ... 
1.2.3.7,8.9-HxCDD  ... 

Total-HxCDD „. 

1.2.3,4,7.8-HxCDF  ... 
1.2.3,6,7.8-HxCDF  ... 
1i.3,7,8,&-HxCDF  ... 
2,3.4,6.7,8-HxCDF  ... 

Total-HxCDF  „. 

1.2.3,4,6,7,8-HpCOO  , 

TotaJ-HpCDD 

1,2.3.4,6,7.8-HpCDF  . 
1,2,3,4,7,8,9-HpCDF  . 

Total-HpCDF _ 

OCDD  . 

OCDF  


CAS  registry 


57117-31-4 
30402-15-4 
39227-28-6 
57653-85-7 
19406-74-3 
34465-46-8 
70648-26-9 
57117-44-9 
72918-21-9 
60851-34-5 
55684-94-1 
35822-46-9 
37871-00-4 
67562-39-4 
55673-89-7 
38998-75-3 
3288-87-0 
39001-02-0 


Labeled  anatog 


''C,r-2A4,7.8-PeCDF 


"0,7-1 .2.3.4,7,8-HxCDD 
"C,i-12.3,6,7,8-HxCDD 
''C,2-1.2.3.7.8.9-HxCDD 

'*C,r1.2.3,4,7,8+lxCDF 
'KJ,2-12.3,6,7.8-HxCDF 
''C,2-1,2,3,7.8.9-HxCDF 
'»C,r-2.3.4,6.7,8-HxCDF 


'H;,2-1.2.3.4.6.7.84ipCOO  .. 

'K:,j-1j2A4,-6.7,8+lpC0F  ... 
'KJirl  ,2.3.4.7 AW^pCOF  ... 


CASregistfy 


'KJ.rOCDD 
Not  used. 


116843-02-8 

109719-80-4 
109719-81-5 
109719-82-6 

114423-98-2 
116843-03-9 
116843-04-0 
116843-06-1 

100719-83-7 

109719-84-8 
10971&-94-0 

114423-07-1 


9Jl!S?iJJ**^  dibenzoiKlioxins  and  chlorinated  dibenzofurans. 
TCOD  -  Tetrachlorodibenzo-p-dioxin. 
TCDF  -  Tetrach(orodJt)enzoluran. 
PeCDO  -  Pentactilorodibefizo<>-dioxin. 
PeCDF  .  Pentachlorodibenzoluran. 
HxCDD  -  Hexachkxodibenzo-pKJioxin. 
HxCDF  -  Hexachlorodibenzofuran. 
HpCDD  -  Heptactilorodibenzo^Hlloxin. 
HpCDF  -  Heptechlofodibenzofuran. 
OCDD  -  OctacMorodJt>enzo-pKJk>xin. 
OCDF  -  Octachlorodibenzofuran. 

TABLE  2.-RETENTION  TIME  REFERENCES   QUANTITATION  REFERENCES.  RELATIVE  RETENTION  TIMES.  AND  MINIMUM 

LEVELS  FOR  CDDS  AND  DCFS 


CDD/CDF 


Retention  time  and  quantitation 
reference 


Relative  reten- 
tion time 


Minifnum  level  ^ 


Water 
(PQfU 
Ppq) 


2.3.7.8-TCDF 

2,3,7,8-TCDD  .._ 

1.2,3,7,8-Pe 

2.3.4.7,8-PeCDF  . 

1.2.3.7.8-PeCDD 

"C,2-2.3.7,8-TCDF 


Compoun^iwlng  •JC12-1A3,4-TC00  aa  tha  ln)actioii  Intamal  SlandartI 


Solid  (no/ 


Extract 

(pg/uL; 

ppb) 


"C,r2,3.7,8-TCDD  .._, 
'»C,r-2,3.7.8-TCDD  ..„, 
"C,r1,2,3,7.8-PeCDF 
"C,2-2,3,4.7,8-PeCDF 
"C,r1Z3,7,8-PeCOF 


'*C,r-2.3.7.8-TCDF 

"C,2-2.3.7.8-TCDD  „.. 
"C,2-1.2.3.7.84>eCOF 
"C,2-2.3.4.7,8-PeCDF 
''C,2-1.2.3,7,8-PeCDD 

''C,2-1,2,3.4-TCDD  

"C,2-1.2.3.4-TCDD  

"C,2-1,2,3,4-TCDD  ..... 
"C,2-1.2,3.4-TCDD  ..... 

'3C,r1.2,3.4-TCDO  

"C,r1,2,3.4-TCDD  


0.999-1 
0.999-1 
0.999-1 
0.999-1 
0.999-1 
0.923-1 
0.976-1 
0.989-1 
1.000-1 
1.001-1 
1.000-1 


.003 
.002 
.002 
.002 
.002 
.103 
.043 
.052 
.425 
.526 
.567 


10 
10 
50 
50 
SO 


Cowpounda  uaing  '^  012-1,2,3.7 A04teCDD  aa  ttia  InJaetkMi  Inlemal  Startdard 


OS 
0.5 
2.5 
2.5 
2.5 


1.2.3,4.7.8-HxCDF  ......... 

1.2.3,6.7,8-HxCDF 

1,2,3,7.8.9-HxCDF 

2.3,4,6.7,8-HxCDF , 

1,2.3.4.7,8-HxCDD  

1.2.3,6.7.8-HxCDD  

1.2,3,7,8,9-HxCDD  

1.2,3,4,6,7,8-HpCDF  

1.2.3.4,7.8,9-HpCDF  

1.2.3.4.6.7.8-HpCDD 

OCDF  

OCDD 

1.2.3.4.6.7.8,-HxCDF 

'»C,2l,2,3,7,8,9-HxCOF 
"C,22,3.4,6,7,8,-HxCDF 
"Cu1.2.3.4.7.8.-HxCDF 


"C,,-1.2,3,4,7.8+lxCOF  

"C,2-1,2,3,6,7,8+lxCDF  

"C,2-1.2,3.7.8,9-HxCDF 

"C,2-2,3,4.6,7.8-HxCDF 

"C,r-1.2.3,4,7,8-HxCDD  

"C,r1.2,3.6,7.8-HxCDD 

P) - 

''C,r1Z3.4.6,7.84^pCDF  . 

"C,2-1.2.3,4,7,8.94HpCDF  . 

"C,2-1.2.3,4,6,7,8-HpCDD  . 

"CrOCDO 

"CtrOCDD 

"C,z-1.2.3,7,8,9-HpCDD 

"C,2-1.2.3,7,8,^+^pCDD 

"C,r-1.2.3,7,8,9-HpCDD 

'»C,2-1 .2.3.7 A9-HpCD0  .....„_.. 


0.999-1.001 

0.997-1.005 

0.009-1.001 

0.999-1.001 

0.999-1.001 

0.998-1 .004 

1.000-1.019 

0.999-1.001 

0.999-1.001 

0.999-1 .001 

0.999-1.001 

0.999-1.001 

0,949-0.975 

0.977-1.047 

0.9S9-1.Q21 

0.977-1.000 


50 
50 
50 
50 
SO 
SO 
SO 
SO 
50 
50 
100 
100 


5 
5 
5 
5 
5 
5 
5 
5 
5 
S 
10 
10 


2.5 
2.5 
2.5 
2.5 
2.5 
2.5 
2.5 
2JS 
2.5 
2.5 
5.0 
5.0 
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Table  2— RETENTION  Time  References,  Quantitation  References.  Relative  Retention  Times,  and  Minimum 

Levels  for  CDDS  and  DCFS— Continued 


cdda:df 


'3C,j1Z3.6.7,8.-HxCDF  . 
'3Ci2l  .2.3.4,6,7.8-HxCDF 
'3C,2U.3.4.7.8.9-HxCDF 
'3  C ,  jl  ,2.3,4 .6,7.&-HxCDF 
'sCzOCDD  


Retention  time  and  quantitation 
reference 


'3C,r1.2.3.7,8.9-HpCDD  .... 
i3C,j-1,2.3,7.8,9-HpCD0  — 
"C,2-1.2.3.7,8.9-HpCDD  „. 
"C,r1.2.3.7,8.9-HpCD0  .... 
'3 C , 2-1 .2,3.7,8,9-HpCDD  .... 


Relative  reten- 
tion lime 


0.981-1.003 
1.043-1.085 
1.057-1.151 
1.086-1.110 
1.032-1.311 


Minimum  level ' 


Water 

(pg/L; 
ppq) 


— .f. 


Solid  (no/ 


Extract 

(pg/nL: 
PPb) 


sponses  lor  '3C,2-1.2,3,4.7,8-HxCOD  and  "C,r1Z3.6.7.8-HxCDO. 

Table  3.— Concentration  of  Stock  and  Spiking  Solutions  Containing  CDDS/CDFS  and  Labeled  Compounds 


CDD/COF 


2.3.7.8-TCDD 

2.3.7,8-TCDF  „.... 

1,2.3.7,8-PeCDO  — 

1.2.3,7,8-PeCDF 

2.3.4.7,8-PeCDF 

1,2.3,4.7,8-HxCOO  ... 
1Z3.6,7,8-HxCDD  ... 
1,2,3,7,8,9-HxCDD  ... 
1,2,3,4,7,8-HxCDF  .... 
1,2.3.6,7,8-HxCDF  .... 
1,2,3.7.8,9-HxCDF  .... 
2,3.4.6,7,8-HxCDF  .... 
1,2,3,4,6.7,8-HpCDD 
1.2,3.4,6,7.a-HpCDF. 
1 ,2,3.4.7  A9-HpC0F, 

OCDD  

OCDF 

"C,r2.3.7.8-TCOD  .. 
iJC,r2.3.7.a-TCDF  .. 


Labeied 
compound 
stock  solu- 
tion' 

(ng/mL) 


'H;,r1Z3.7.S-PeCOO  

"C,2-1.2.3.7.8-PeCDF  

>X;,r2,3.4.73-PeC0F  „.. 

'iC,r1,2,3.4,7,8-HxCDD  .„ 

"Ci2-1,2,3.6,7,8-HxCDD  _. 

'3Ci2-1,2,3,4,7.8-HxCDF  

'JC,2-1.2,3,6.7,8-HxCDF  

"C,  2-1 .2.3.7,8,9-HxCDF  .„ 

"C,r2.3.4,6.7.8-HxCDF  

"C,2-1.2.3.4,6.7.8-HpCDD 

'K;,2-1.2.3.4.6.73-HpCDF  

"C,2-1.2.3.4.7,8.9+1pCDF  .._ 

"»C,2-OCDD  

Cleanup  Standard^ 

3'a4-2.3.7.8-TCDO  

Internal  Standards" 

'3C,2-1,2,3,4-TCDO  _...'_ 
•3C,2-1,2.3.7.8.9-HxCDO 


Labeled 

compoorxJ 

spiking  so- 

lutk>n^ 

(ng^fiL) 


PAR  stock 

solutkxi^ 

(ng/mL) 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 

0.8 

200 
200 


40 
40 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
400 
400 


PAR  spiking 

solution  * 

(ng/mL) 


0.8 
0.8 

4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
8 
8 


'  Sectk>n  7.10— prepared  in  nonane  and  dMuted  to  prepare  spiWng  soMnn. 

2  Sectkjn  7.10.3 — prepared  m  acetone  from  stock  solution  daily.  »  a 

3  Section  7.9 — prepared  in  nonane  and  diluted  to  prepare  spiking  sokjtk)n. 
•Section  7.14 — prepared  m  acetone  from  stock  solution  daily. 

*  Section  7.1 1— prepared  in  nonane  and  added  to  extract  prior  to  cleanup. 

•Sectk)n  7  12— prepared  in  nonane  and  added  to  the  concentrated  exUact  immediately  prior  to  injectkxi  into  the  GC  (SecUxi  14.Z). 
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Table  4.— concentration  of  CDDS/CDFS  in  Calibration  and  Calibration  Verificatwn  Solutions  ^  {Section 

15.3) 


2.3.7,8-TCDD 

2.3.7.8-TCDF  . 

1,2.3.7.&-PeCOD „.. 

1.2,3,7.8-PeCDF  

2,3,4,7.8-PeCDF  

1 ,2,3.4.7.8-HxCDD 

1.2,3.6.7.8-HxCDD 

1Z3,7,8,9-HxCOD 

1.2,3.4,7.8-HxCDF  

1,2.3.6.7,8-HxCDF  

1,2,3,7.8.9-HxCDF  

2,3.4.6.7,8-HxCDF  

1.2,3.4,6,7.&-HpCDD  . u.. 

1.2.3,4.6.7.8-HpCDF 

1.2.3.4,7.8.9-HpCDF  „_. 

OCDD  '.. 

\J^\J*       ■••••«>*••■>■■■■»«■>.•••■*.••••■., 

'»C,2-2.3.7.8-TCOO  

'3C,r-2.3,7.8-TCOF  

'»C,2-1.2.3.7.8-PeCOO  

"C,2-PeCDF  „ 

''C,r2,3,4.7.8-PeCDF 

«C,2-1 .2.3,4.7.8+1x000  ... 
'3C,r1.2.3.6.7.8-HxCDD  .... 
"C,2-1,2.3.4.7,8-HxCDF  ..... 
'»C,2-1.2.3.6.7.8-HxCDF  ..,., 

'30,2-1 ,2.3.7,8,9-HxCDF 

"C,2-1Z3,4.6.7,8-HpCOO  , 
"C,2-1.2.3,4,6,7,8-HpCDF  . 
''C,2-1.2.3,4.7,8.9-Hp  CDF 

'3C,2-OCDD  _ 

Cleanup  Standard: 

3'Cl4-2.3.7.8-TCDD^, 
IntemaJ  Standards: 

"C,2-1Z3.4-TCDO  

'3C,2-1.2.3.7.8.9+«xCD0  .... 


CDD/CDF 


0.5 
0.5 
2.5 
2.5 
2.5 
^5 
2.5 
2.5 
2^ 
2J& 
2& 

IS 

2.5 

5.0 
5.0 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 

05 

100 
100 


CS2 

(ngfrnL) 


2 

2 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

20 

20 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

200 


100 

100 


CS3 
(ng/mL) 


10 
10 

so 
so 
so 

so 
so 
so 
so 

50 

50 

50 

50 

SO 

SO 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

im 

200 
10 

100 

100 


CS4 
(ng/mL) 


40 

40 

200 

200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
400 
400 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 

40 

100 

too 


CSS 

(ng/mg 


200 
200 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

1000 

2000 

2000 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

200 

200 

100 

100 


Table  5.— GC  Retention  Time  Window  Defining  Solution  and  Isomer  Specificity  Test  Standard  (Section  7.15) 


OB-5  column  GC  retentkxHime  window  defining  solution 


CDD/COF 


TCDF  ... 

TCDD  .. 

PeCDF. 

PaCOD 

HxCOF. 

HxCOD 

HpCDF 

HpCOO 


First  eluted 


1.3.6.8-  

1.3.6.8-  

1.3.4.6.8-  

1.2.4.7.9-  

1.2,3.4.6.8-  ... 
1^4.6.7,9-  ... 
1,2.3.4,6.7.8- 
1.2,3.4,6.7,9- 


Lastehjted 


1.2.8.9- 

1.2.8.9- 

1,2,3.8.9- 

1,2A8.9- 

1.2.3,4,8.9- 

1.2.3.4.6.7- 

1.2.3.4,7.8,9- 

1^,3.4,6.7,8- 


OB-6  Cotumn  TCOO  Specificity  Test  Standard 
1,2A7+1,2,3,8-TCDD 
2,3,7,8-TCDD 
1.2,3,9-TCOO 
DB-225  Colufiin  TCOF  Isomer  Specificity  Test  Standard 
2.3,4.7-TCDF 
2,3.7,8-TCDF 
1,2,3,9-TCDF 

Table  6.— Acceptance  Criteria  for  Performance  Tests  When  All  CDDS/CDFS  Are  Tested  ^ 


CDIVCOF 


2,3,7,8-TCDO 


Test  cone. 
(ng/mL) 


10 


IPR" 


s 

(ng/mL) 


2.8 


X 

(ng/mL) 


8.3-12.9 


OPR 
(ng/mL) 


6.7-15.8 


VER 
(ngrtnL) 


7.8-12.9 
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Table  6.— Acceptance  Criteria  for  Performance  Tests  When  All  CDDS/CDFS  Are  Tested  ^—Continued 

- 

Test  cone. 
(ng/mL) 

IPR" 

OPR 
(ng/mL) 

VER 
(ng/mL) 

CDD/COF             •    -' 

s 

(ng/mL) 

X 

(ng/mL) 

2  3  7  8-TCDF       

10 

SO 

50 

50 

50 

50 

50 

50 

50 

50 

SO 

50 

50 

50 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

200 

10 

2.0 
7.5 
7.5 
8.6 
9.4 
7.7 

11.1 
8.7 
6.7 
6.4 
7.4 
77 
6.3 
8.1 

19 

27 

37 

35 

39 

34 

38 

41 

38 

43 

35 

40 

37 

35 

41 

40 

95 
3.6 

8.7-13.7 
38-66 
43-62 
36-75 
39-76 
42-62 
37-71 
41-59 
46-60 
42-61 
37-74 
38-65 
45-56 
43-63 
89-127 
74-146 
28-134 
31-113 
27-184 
27-156 
16-279 
29-147 
34-122 
27-152 
30-122 
24-157 
29-136 
34-129 
32-110 
28-141 
41-276 
3.9-15.4 

7.5-15.8 
35-71 
40-«7 
34-80 
35-82 
38-67 
32-81 
36-67 
42-65 
39-65 
35-78 
35-70 
41-61 
39-69 
78-144 
63-170 
20-175 
22-152 
21-227 
21-192 
13-328 
21-193 
25-163 
19-202 
21-159 
17-a05 
22-176 
26-166 
21-158 
20-186 
26-397 
3.1-19.1 

8.4-12.0 

1 .2  3  7  8-PeCDD » 

39-65 

1,2.3,7,8-PeCDF _ 

2  3  4  7  6-PeCDF  .. 

41-60 
41-61 

1 ,2  3  4.7  8-HxCDD .- 

39-64 

1 .2  3  6  7  8-HxCOD    „...-. 

39-64 

1 .2  3  7  8  9-HxCDD „ ~. ~. 

41-61 

1.2.3.4.7.8-HxCDF .„.., 

1.2  3  6  7  8-HxCDF    

46-58 
44-57 

1.2.3  7  8.9-HxCDF  „ 

45-56 

2,3.4.6.7.8-HxCDF  

1.2.3,4,6,7,8-HpCDO  

1 .2,3.4,6.7.8-HpCDF „. ... . ■,. — , 

U.3.4.7.8.9-HpCDF „ 

OCDO  

OCDF _ — ..._ 

'3Cir-2  3  7  8-TCOD  .„ 

44-57 

43-58 

45-55 

43-58 

79-126 

63-159 

82-121 

"Ci2-2  3.7.8-TCDF _ ; 

71-140 

'3C,2-1,2,3,7.8-PeCDD  .-:._ 

'3C,2-1.2.3,7,8-PeCDF 

'3C,2-2,3,4,7,8-PeCOF  _„ 

'3C,2-1.2.3.4.7.8-HxCDD  „ 

'3C,2-1.2.3.6.7.8-HxCDD „ _ „ 

'3Ci2-1.2,3,4,7,8-HxCDF  .... 

62-160 
76-130 
77-130 
85-117 
85-118 
76-131 

'3C,2-1,2,3.6,7.8-HxCDF  „. „ ;_ 

'3C,r1 ,2,3.7,8.9-HxCDF  _ 

'3C,2-2.3,4.6,7.8,-HxCDF  _ __ „....„.: 

'3C,r1.2,3.4,6.7,8-HpCDD „ 

'3C,r-1.2,3,4.6.7,8-HpCDF 

'3Ci2-1 .2  3  4  7  8  9-HpCOF  „„ 

70-143 
74-135 
73-137 
72-138 
78-129 
77-129 

'3Ci2-OCOO 

96-415 

3'CU-2.3.7,8-TCOD .". 

7.9-12.7 

'  All  specifications  are  given  as  concentration  in  the  final  extract,  assoming  a  20  ^L  volume. 
^  s  '  standard  deviation  of  the  corx:entration. 
'X 


average  concentration. 


Table  6a.— Acceptance  Criteria  for  Performance  Tests  When  Only  Tetra  Compounds  are  Tested  ' 


CDD/CDF 


Test  Cone. 
(ng/mL) 


IPR2' 


3  (ng/mL)  X  (ng/mL) 


OPR 
(ng/mL) 


VER 

(ng/mL) 


2.3.7.&-TCOO 

2.3.7,8-TCDF  

•JC,2-2.3.7.8-TCDD 
'X;,r2.3.7.8-TCOF 
"Cm-2,3.7.8-TCOD 


10 

10 

100 

100 

10 


2.7 
2.0 
35 

34 

3.4 


8.7-12.4 
/9. 1-1 3.1 
32-115 
35-99 
4.5-13.4 


7.314.6 

8.0-14.7 
25-141 
26-126 

37-15.8 


8.2-12.3 
8.6-11.6 
85-117 
76-131 
8.3-12.1 


■  Ail  specifications  are  given  as  concentration  in  the  final  extract,  assuming  a  20  ^L  volume. 
2s  -  standard  deviation  of  the  concentration. 
'  X  >  average  concentration. 


Table  7.— Labeled  Compounds  Recovery  in  Samples  When  all  CDDS/CDFS  are  Tested 


Compound 


Labeled  cc 

impound 

Test  cone. 
(ng/mL) 

recovery 

(ng/mL) ' 

(%) 

100 

25-164 

25-164 

100 

24-169 

24-169 

100 

25-181 

25-181 

100 

24-T85 

24-185 

100 

21-178 

21-178 

100 

32-141 

32-141 

100 

28-130 

28-130 

100 

26-152 

26-t52 

100 

26-123 

26-123 

100 

29-147 

29-147 

'X;,r-2,3, 
"C,r-2.3 
"C,2-1.2, 
"C.rU, 
'»C,2-2,3 
"CirU, 
"CirU, 
'X:,r1.2, 
"C.rIZ 


7,8-TCDD  

7.8-TCDF  

3.7.8-PeCDO  ... 
3.7.8-PeCDF  ... 
4.7.8-PeCDF  ... 
3.4,7.8-HxCDD 
3.6.7,8-HxCDD 
3.4.7.8-HxCDF 
3,6.7,8-HxCDF 
3.7.8.9-HxCDF 
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Table  7.— Ubelcd  Compounds  Recovery  in  Samples  When  all  CDDS/CDFS  are  Tested— Continued 


Compound 


''C,r2.3.4,6.7.8-HxCDF  , 

'K;,2-1  .2,3.4.6.7.8-HpCDD 

'3C,2-1 .2,3.4,6.7.8-HpCDF 

"Cirl  .2.3.4.7.8,9-HpCDF 

"CirOCDD 

"a4-2.3.7.8-TCDD 


Test  cone. 
(ng/mL) 


100 
100 
100 
100 
200 
10 


Lat>eled  compound 
recovery 


(ng/mL)  1 


28-136 
23-140 
28-143 
26-138 
34-313 
3.5-19.7 


{%) 


28-136 
23-140 
28-143 
26-138 
17-157 
35-197 


I  Spectfication  given  as  concentration  in  ttie  final  extract,  assuming  a  2tHtL  volume. 

Table  7a.— Labeled  Compound  Recovery  in  Samples  When  Only  Tetra  Compounds  are  Tested 


Compound 


'3C,r2.3.7.&-TCDD 
'3C,2-2.3.7,8-TCDF 
3'a«-2.3.7.8-TCD0 


Test  cone. 
(ng/mL) 


100 

100 

10 


Labeled  compound 
recovery 


(ng/mL) ' 


31-137 
29-140 
4.2-16.4 


(%) 


31-137 
29-140 
«-164 


^  Specification  given  as  concentration  in  the  final  extract,  assuming  a  20  itL  volume. 

Table  8.— Descriptors,  Exact  m/Z's.  M/Z  Types,  and  Elemental  Compositions  of  the  CDDs  and  COFs 


Descriptor 


2 


Exact  M/Z' 


292.9825 

303.9016 

305.8987 

315.9419 

317.9389 

319.8965 

321.8936 

327.8847 

330.9792 

331.9368 

333.9339 

375.8364 

339.8597 

341.6567 

351.9000 

353.8970 

354.9792 

355.8546 

357.8516 

367.8949 

369.8919 

409.7974 

373.8208 

375.8178 

383.8639 

385.8610 

389.8157 

391JT27 

392.9760 

401.8559 

403.8529 

430.9729 

445.7555 

407.7818 

409.7789 

417.8253 

419.8220 

423.7766 

425.7737 

430.9729 

435.8169 

437.8140 

479.7165 


M/Z  type 


Lock 

M 

M*2 

M 

M>2 

M 

M*2 

M 

QC 

M 

M-f2 

M-k2 

Mf2 

M^ 

M*2 

M>4 

Lock 

M-i-2 

M-f4 

M4.2 


M-i-2 

M+2 

U*4 

M 

M-i-2 

M-^2 

M*A 

Lock 

M^2 

M-^ 

QC 

M>4 

M>2 

M-f4 

M 

M-i-2 

M-i-2 

M-^4 

Lock 

M>2 

M-»4 

M-«4 


Elemental  composition 


C7F,, 

C,2H4*»a40 ^. 

CijH43»a.,"cio ~ 

'3C,2H4*sCUO 

'3C,iH4«aj"CIO  ... 
C|2H4*»a40j  

c,2H4*>a33'cio, .... 

C,2H43^CJ40, 

CtF,,  _ 

•»C,2H43Sa402  

'=>c„H4Ma,3^co2 . 

c,2H4»a5"cio 

c,iH33«a49'ao 

C,2H,36a,3^a20  .... 

'3C|2H33Sa43''CI0    .. 

'aCizHjMajS'ChO  . 
C»Fi3  

C,2H,35CU3^CIOl   .... 
C,2H33*a,3Xl20j   ... 

'k;,2H335cu"ci02  . 

'3C,2H,35a,37CJj02 

C,jH,3sci«37cio 

C,2H23SCl537CIO 
C,2H2»Cl4»'Cl20    .... 

'3C,2H2»CI«0 _. 

'3C,2H2»Cl5=»'^CIO    .. 

CijHj^ClsS^CIO,  .... 

C|2H23«a4"Cb02  ... 

CFis  ...„ „ 

'3C,2H2»a53'a62~ 

'3C,2H2MCl43'a202 

C,F,7  

c,2H2Ma«3'a20 ..... 

CjHSsCIs^XIO  .. 

C,2H35Cl337Cl20  ._..., 

13Ci2H3SCI,0  „.. 

^3c,2H35a63'ao 

C,2H3SCI«37CI02 

C,2H3SCl537Cl202   ...„ 

C,F,7   

'3C,2H33CI«3'^CI02    ... 
'3C,2H3Sa537Cl202    .. 

CijH'SCItS'CIzO 


Sub- 
sianoe3 


""!T" 


PFK 

TCOF 

TCOF 

TCOF* 

TCDF» 

TCDO 

TCOO 

TCDO* 

PFK 

TC00» 

TCOO  3 

HxCDPE 

PeCOF 

PeCOF  . 

PeCOF 

P»COF> 

PFK 

P«CDO 

PeCOO 

PeCOO» 

PeCOO* 

HpCOPE 

HxCDF 

HxCOF 

HxCOF* 

HxCDF  » 

HxCOO 

HxCOO 

PFK 

HxCDD* 

HxCDO' 

PFK 

OCOPE 

HpCDF 

HpCOF 

HpCDF 3 

HpCDF 3 

HpCOD 

HpCOD 

PFK 

HpCDD' 

HpCOD' 

ncope 
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Table  8.— Descriptors.  Exact  m/Z's,  M/Z  Types,  and  Elemental  Compositions  of  the  CDDs  and  CDFs— 

Continued 


Descriptor 


Exact  M/Z' 


M/Z  type 


Elemental  composition 


Sut>- 
stance^ 


441.7428 
442.9728 
443.7399 
457.7377 
459.7348 
469.7779 
471.7750 
513.6775 


M.f2 
Lock 
M-f4 
M-i-2 
M-f4 
M>2 
M>4 
M.f4 


C,2*K:I73'^CI0 

CloF|7  

C,2»Cl6"Cl20    .... 

Ci^CH^XIOj  .... 
Cj^sOft'^CIjOj  ... 

'3C,2=»5Cl73XI02    . 

"c.iMcu^ajO, 
c,2=»c(,5'ajO ..- 


OCDF 

PFK 

OCDF 

OCDD 

OCDD 

0CDD3 

0CDD3 

DCDPE 


^NucKdic  masses  used: 

H- 1.007825. 

O  "  15.994915. 

C  -  12.00000. 

3sa  .  34.968853. 

'3C  -  13.003355. 

s^a  -  36.965903. 

F  >  18.9984. 
*TCD0  »  Tetrachlorodit)en2o-p-dioxin. 

PeCDO  «  Pentachlorodiberzo-pKlioxin. 

HxCDO  «  Hexachlorodit)enzo-p-<3ioxin. 

HpCOD  -  HeptacMorodibenzo-p-d(oxin. 

OCDD  •  Octachlorodit>enz(>-p-clioxin. 

HxCDPE  »  Hexachlorodiphenyl  ether. 

OCDPE  «  Octachlorodiphenyl  ether. 

DCOPE  »  Decachlorodiphenyl  ether. 

TCDF  «  Tetrachlorodibenzofuran. 

PeCDF  M  Pentachlorodit)enzofuran. 

HxCDF  «  Hexachlorodibenzofuran. 

HpCDF  »  Heptachlorodibenzofuran. 

OCDF  -  Octachlorodibenzoturan. 

HpCDPE  =  Heptachlorodiphenyl  ether. 

NCOPE  -  Nonachlorodiphenyl  ether. 

PFK  =  Perfluorokerosene. 
3  Lat>eied  compound. 
*  There  is  only  one  m/z  tor  "'Cl4-2,3.7,8.-TCDD  (cleanup  standard). 


Table  9.— Theoretical  ion  abundance  Ratios  and  QC  Limits 


Number  of  chlorine  atoms 


M/Z's  forming  ratio 


Theoretwai 
ratk) 


QC  limit ' 


Lower 


Upper 


42 

5... 

6... 

63 

7... 

7* 

8... 


M/(M*2)  

{'M*2)I{M*4) 
(M-f2)/(M>4) 

M/(M-f2)  

(M>2)/(M-i^4) 

M/(M>2)  

(M.^2)/(M>4) 


0.77 
1.55 
1.24 
0.51 
1.05 
0.44 
0.89 


0.65 
1.32 
1.05 
0.43 
0.88 
0.37 
0.78 


0.89 

1.78 
1.43 
0.59 
1.20 
0.51 
1.02 


*  QC  limits  represent  ±15%  wirxjows  around  the  theoretical  ion  atjundance  ratk)s. 
'Does  not  app<y  to  "Cl4-2,3.7,8-TCDD  (cleanup  standard). 
3  Used  lor  '  'Ci>-HxCDF  only. 
«Used  tor  'XJiz-HpCDF  only. 


Table  io.— Suggested  Sample  Quantities  To  Be  Extracted  for  Various  Matrices' 


Sample  Matrix  2 

Example 

Percent  solkte 

Phase 

Quantity 
extracted 

Single-phase: 

Aqlueous 

Drinking  water _ 

Groundwater 

Treated  wastewater 

Dry  soil  -                    

<1 

I-.. ......... 

(3)  

1000  mL. 

Sow'"!!""™"!!!!!"!"!!!!!!!!"!!! 

Solid „_ 

>20 

10  g. 

Compost 

Ash 

Waste  solvent  „ 

Waste  oil 
Organic  polymer 

Fish  „ 

Human  adipose 

<1 

Org»iic  

Organic 

10  g. 

Tissue  

Organic -~ ~^ 

10  g. 

Multi-phase: 
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Table  10.— Suggested  Sample  Quantities  To  Be  Extracted  for  Various  Matrices '—Continued 


Sample  Matrix  ^ 


Liquid/SoKd: 

Aqueous/Solid 


Organic/solid 


Liquid/Liquid: 

Aqueous/organk: 


Aqueous/organic/solid 


Example 


Wet  soil  

Untreated  effluent. 
Digested  municipal  sludge. 
Filter  cake. 
Paper  pulp. 

Industrial  sludge 

Oily  waste 


In-process  effluent 
Untreated  effluent 
drum  waste 
Untreated  effluent  . 
Drum  waste 


Percent  solkls 


1-30 


1-100 


<1 


>1 


Phase 


Solid 


Both 


Orgarte 


Organic  arxj  soNd 


Quantity 
extracted 


10  g. 


10g. 


10  g. 


10  g. 


'  The  quantity  of  sample  to  be  extracted  is  adjusted  to  provide  10  g  of  sotkls  (dry  weight).  One  liter  of  aqueous  samples  containinQ  1%  aoKds 
WIN  contain  lOg  of  solids.  For  aqueous  samples  containing  greater  than  1%  solids,  a  lesser  volume  is  used  so  that  10  g  of  solkta  (dry  wetght) 

2  The  sample  matnx  may  be  amorphous  for  some  samples.  In  general,  vtrhen  the  CDDs/CDFs  are  in  cortect  with  a  muttohate  aystem  in  which 
one  of  the  phases  is  water,  they  wHI  be  preferentially  dispersed  in  or  adsorbed  on  the  attemate  phase  because  of  their  tow  solubiiiN  in  wair 

3  Aqueous  samples  are  filtered  after  spiking  with  the  labeled  compounds.  The  filtrate  and  the  materials  trapped  on  the  filter  are  extradad 
rateiy.  and  the  exUacts  are  comtJined  for  cleanup  and  artalysis. 


aiLUNa  CODE  tsao-eo-p 
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Figure  a  Flow  Chttt  for  Analyais  Of  Tissue  Samples 
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Figure  4.  Sofid-Phase  Extraction  Apperatui 
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24.0    Glossary  of  Definitions  and 
Purposes 

These  definitions  and  purposes  are 
specific  to  this  method  but  have  been 
conformed  to  common  usage  as  much  as 
possible. 

24. 1     Units  of  weight  and  Measure 
and  Their  Abbreviations. 

24.1.1     Symbols: 
"C — degrees  Celsius 
^L — microliter 
|un — micrometer 
< — less  than 
>— greater  than 
% — percent 

24.1.2    Alphabetical  abbreviations: 
amp — ampere 
cm^-centimeter 
g— gram 
h — hour 

ID — inside  diameter 
in. — inch 
L— liter 

M — Molecular  ion 
m — meter 
mg — milligram 
min — minute 
mL — ^milliliter 
mm — millimeter 
m/z — mass-to-charge  ratio 
N — normal;  gram  molecular  weight  of 
solute  divided  by  hydrogen 
equivalent  of  solute,  per  liter  of 
solution 
OD — outside  diameter 
pg — picogram 
ppb-— part-per-billion 
ppm — part-per-million 
ppq — part-per-quadiillion 
ppt — part-per-trillion 
psig — poimds-per-square.inch  gauge 
v/v — ^volume  per  unit  volume 
w/v — weight  per  unit  volume 

24.2    Definitions  and  Acronjrms  (in 
Alphabetical  Order). 

Analyte— A  CDD  or  CDF  tested  for  by 
this  method.  The  analytes  are  listed  in 
Table  1. 

Calibration  Standard  (CAL)— A 
solution  prepared  from  a  seccoidary 
standard  and/or  stock  solutions  and 
used  to  calibrate  the  response  of  the 
instrument  with  respect  to  analyte 
concentration. 

Calibration  Verification  Standard 
(VER) — The  mid-point  calibration 
standard  (CS3)  that  is  used  in  to  verify 
calibration.  See  Table  4. 

CDD — Chlorinated  Dibenzo-p-ioxin — * 
The  isomers  and  congeners  of  tetra- 
through  octa-chlorodibenzo-p-dioxin. 

CDF — Chlorinated  Dibenzofuian — 
The  isomws  and  congeners  of  tetra- 
through  octa-chlorodibenzofuran. 

CSl,  CS2.  CS3.  CS4,  CSS— See 
Calibration  standards  and  Table  4. 


Field  Blank — An  aliquot  of  reagent 
water  or  other  reference  matrix  that  is 
placed  in  a  sample  container  in  the 
laboratory  or  the  field,  and  treated  as  a 
sample  in  all  respects,  including 
exposure  to  sampling  site  conditions, 
storage,  preservation,  and  all  analytical 
procedures.  The  purpose  of  the  field 
blank  is  to  determine  if  the  field  or 
sample  transporting  procedures  and 
environments  have  contaminated  the 
sample. 

GC — Gas  chromatograph  or  gas 
chromatography. 

GPC — Gel  permeation  chromatograph 
or  gel  permeation  chromatography. 
HPLC — High  performance  liquid 
chromatograph  or  high  performance 
liquid  chromatography. 
HRGC— High  resolution  GC. 
HRMS— High  resolution  MS. 
IPR — Initial  precision  and  recovery; 
four  aliquots  of  the  diluted  PAR 
standard  analyzed  to  establish  the 
ability  to  generate  acceptable  precision 
and  accuracy.  An  IPR  is  performed  prior 
to  the  first  time  this  method  is  used  and' 
any  time  the  method  or  instrumentation 
is  modified. 

K-D — Kudema-Danish  concentrator  a 
device  used  to  concentrate  the  analytes 
in  a  solvent. 
Laboratory  Blank — See  method  blank. 
Laboratory  Control  sample  (LCS) — See 
ongoing  precision  and  recovery 
standard  (OPR). 

Laboratory  Reagent  Blank — See 
method  blank. 

May — This  action,  activity,  or 
procedural  step  is  neither  required  nor 
prohibited. 

May  Not — This  action,  activity,  or 
procedural  step  is  prohibited. 

Method  Blank — An  aliquot  of  reagent 
water  that  is  treated  exactly  as  a  sample 
iiu:Iuding  exposure  to  all  glassware, 
equipment,  solvents,  reagents,  internal 
standards,  and  surrogates  that  are  used 
with  samples.  The  method  blank  is  used 
to  determine  if  analytes  or  interferences 
are  present  in  the  laboratory 
environment,  the  reagents,  or  the 
apparatus. 

Minimum  Level  (ML)-r-The  level  at 
which  the  entire  analytical  system  must 
give  a  recognizable  signal  and 
acceptable  calibration  point  for  the 
analyte.  It  is  equivalent  to  the 
concentration  of  the  lowest  calibration 
standard,  assuming  that  all  method- 
specified  sample  weights,  volumes,  and 
cleanup  procediues  Imve  been 
employed. 

MS— Mass  spectrometer  or  mass 
spec^ometry. 

Must — This  action,  activity,  or 
procedural  step  is  required. 


OPR — Ongoing  precision  and 
recovery  standard  (OPR);  a  laboratory 
blank  spiked  with  known  quantities  of 
analytes.  The  OPR  is  analyzed  exactly 
like  a  sample.  Its  purpose  is  to  assure 
that  the  results  produced  by  the 
laboratory  remain  within  the  limits 
specified  in  this  method  for  precision 
and  recovery. 

PAR — Precision  and  recovery 
standard;  secondary  standard  that  is 
diluted  and  spiked  to  form  the  IPR  and 
OPR. 

PFK — Perfluorokerosene;  the  mixture 
of  compounds  used  to  calibrate  the 
exact  m/z  scale  in  the  HRMS. 

Preparation  Blank — See  method 
blank. 

Primary  Dilution  Standard — ^A 
solution  containing  the  sf>ecified 
analytes  that  is  purchased  or  prepared 
from  stock  solutions  and  diluted  as 
needed  to  prepare  calibration  solutions 
and  other  solutions. 

Quality  Control  Check  Sample 
(QCS) — A  sample  containing  all  or  a 
subset  of  the  analytes  at  knowa 
concentrations.  The  QCS  is  obtained 
from  a  source  external  to  the  laboratory 
or  is  prepared  from  a  source  of 
standards  different  from  the  source  of 
calibration  standards.  It' is  used  to  check 
laboratory  performance  with  test 
materials  prepared  external  to  the 
normal  preparation  process. 

Reagent  Water — Water  demonstrated 
to  be  free  from  the  analytes  of  interest 
and  potentially  interfering  substances  at 
the  method  detection  limit  for  the 
analyte. 

Relative  Standard  Deviation  (RSD)— 
The  standard  deviation  times  100 
divided  by  the  mean.  Also  termed 
"coefficient  of  variation." 

RF — Response  factor.  See  Section 
10.6.1. 

RR — Relative  response.  See  Section 
10.5.2. 
RSD — See  relative  standard  deviation. 
SDS— Soxhlot/Dean-Stark  extractor; 
an  extraction  device  applied  to  the 
extraction  of  solid  and  semi-solid 
materials  (Reference  7). 

Should — This  action,  activity, or 
procedural  step  is  suggested  but  not 
required. 

SICP — Selected  ion  current  profile; 
the  line  described  by  the  signal  at  an 
exact  m/z. 

SPE — Solid'phase  extraction;  an 
extraction  technique  in  which  an 
analyte  is  extracted  from  an  aqueous 
sample  by  passage  over  or  through  a 
material  capable  of  reversibly  adsorbing 
the  analyte.  Also  termed  liquid-solid 
extraction. 
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Stock  Solution — A  solution 
containing  an  analyte  that  is  prepared 
using  a  reference  material  traceable  to 
EPA,  the  National  Institute  of  Science 
and  Technology  (MIST),  or  a  source  that 
will  attest  to  the  purity  and  authenticity 
of  the  reference  material. 

TCDD — Tetrachlorodibenzo-p-dioxin. 

TCDF — Tetrachlorodibenzofuran. 

VER — See  calibration  verification 
standard. 
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The  President 


Presidential  Documents 


Executive  Order  13061  of  September  11,  1997 

Federal    Support    of    Community    Efforts    Along    American 
Heritage  Rivers 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Environmental 
Policy  Act  of  1969  (Pubhc  Law  91-190),  and  in  order  to  protect  and  restore 
rivers  and  their  adjacent  communities,  it  is  hereby  ordered  as  follows: 

Section  1.  Policies. 

(a)  The  American  Heritage  Rivers  initiative  has  three  objectives:  natural 
resource  and  environmental  protection,  economic  revitalization,  and  historic 
and  cultural  preservation. 

(b)  Executive  agencies  ("agencies"),  to  the  extent  permitted  by  law  and 
consistent  with  their  missions  and  resources,  shall  coordinate  Federal  plans, 
functions,  programs,  and  resources  to  preserve,  protect,  and  restore  rivers 
and  their  associated  resources  important  to  our  history,  culture,  and  natural 
heritage. 

(c)  Agencies  shall  develop  plans  to  bring  increased  efficiencies  to  existing 
and  authorized  programs  with  goals  that  are  supportive  of  protection  and 
restoration  of  communities  along  rivers. 

(d)  In  accordance  with  Executive  Order  12630,  agencies  shall  act  with 
due  regard  for  the  protection  of  private  property  provided  for  by  the  Fifth 
Amendment  to  the  United  States  Constitution.  No  new  regulatory  authority 
is  created  as  a  result  of  the  American  Heritage  Rivers  initiative.  This  initiative 
will  not  interfere  with  matters  of  State,  local,  and  tribal  government  jurisdic- 
tkm. 

(e)  In  furtherance  of  these  policies,  the  President  will  designate  rivers 
that  meet  certain  criteria  as  "American  Heritage  Rivers." 

(f)  It  is  the  policy  of  the  Federal  Government  that  commimities  shall 
nominate  rivers  as  American  Heritage  Rivers  and  the  Federal  role  will  be 
solely  to  support  community-based  efforts  to  preserve,  protect,  and  restore 
these  rivers  and  their  communities. 

(g)  Agencies  should,  to  the  extent  practicable,  help  identify  resources 
in  the  private  and  nonprofit  sectors  to  aid  revitalization  efforts. 

(h)  Agencies  are  encouraged,  to  the  extent  permitted  by  law,  to  develop 
partnerships  with  State,  local,  and  tribal  governments  and  community  and 
nongovernmental  organizations.  Agencies  will  be  responsive  to  the  diverse 
needs  of  different  kinds  of  commvmities  from  the  core  of  our  cities  to 
remote  rural  areas  and  shall  seek  to  ensure  that  the  role  played  by  the 
Federal  Government  is  complementary  to  the  plans  and  work  being  carried 
out  by  State,  local,  and  tribal  governments.  To  the  extent  possible.  Federal 
resources  will  be  strategically  directed  to  complement  resources  being  spent 
by  these  governments. 

(i)  Agencies  shall  establish  a  method  for  field  offices  to  assess  the  success 
of  the  American  Heritage  River  initiative  and  provide  a  means  to  recommend 
changes  that  will  improve  the  delivery  and  accessibility  of  Federal  services 
and  programs.  Agencies  are  directed,  where  appropriate,  to  reduce  and  make 
more  flexible  procedural  requirements  and  paperwork  related  to  providing 
assistance  to  communities  along  designated  rivers.' 
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(j)  Agencies  shall  commit  to  a  policy  under  which  they  will  seek  to 
ensure  that  their  actions  have  a  positive  effect  on  the  natural,  historic, 
economic,  and  cultural  resources  of  American  Heritage  River  communities. 
The  policy  will  require  agencies  to  consult  with  American  Heritage  River 
communities  early  in  the  planning  stages  of  Federal  actions,  take  into  accoimt 
the  communities'  goals  and  objectives  and  ensure  that  actions  are  compatible 
with  the  overall  character  of  these  communities.  Agencies  shall  seek  to 
ensure  that  their  help  for  one  community  does  not  adversely  affect  neighbor- 
ing communities.  Additionally,  agencies  are  encouraged  to  develop  formal 
and  informal  partnerships  to  assist  communities.  Local  Federal  facilities, 
to  the  extent  permitted  by  law  and  consistent  with  the  agencies'  missions 
and  resources,  should  provide  public  access,  physical  space,  technical  assist- 
ance, and  other  support  Cor  American  Heritage  River  communities. 

(k)  In  addition  to  providing  support  to  designated  rivers,  agencies  will 
work  together  to  provide  information  and  services  to  all  communities  seeking 
support. 
Sec  2.  Prxxess  for  Nominating  an  American  Heritage  River. 

(a)  Nomination.  Communities,  in  coordination  with  their  State,  local,  or 
tribal  governments,  can  nominate  their  river,  river  stretch,  or  river  confluence 
for  designation  as  an  American  Heritage  River.  When  several  communities 
are  involved  in  the  nomination  of  the  same  river,  nominations  will  detail 
the  coordination  among  the  interested  communities  and  the  role  each  will 
play  in  the  process.  Indi-viduals  living  outside  the  community  may  not 
nominate  a  river. 

(b)  Selection  Criteria.  Nominations  will  be  judged  based  on  the  following: 

(1)  the  characteristics  of  the  natural,  economic,  agricultural,  scenic,  historic, 
cultural,  or  recreational  resources  of  the  river  that  render  it  distinctive 
or  unique; 

(2)  the  effectiveness  with  which  the  community  has  defined  its  plan 
of  action  and  the  extent  to  which  the  plan  addresses,  either  through  planned 
actions  t>r  past  accomplishments,  all  three  American  Heritage  Rivers  objec- 
tives, which  are  set  forth  in  section  1(a)  of  this  order; 

(3)  the  strength  and  diversity  of  conmnmity  support  for  the  nomination 
as  evidenced  by  letters  from  elected  officials;  landowners;  private  citizens; 
businesses;  and  especially  State,  local,  and  tribal  governments.  Broad  commu- 
nity support  is  essential  to  receiving  the  American  Heritage  River  designation; 
and 

(4)  willingness  and  capability  of  the  community  to  forge  partnerships 
and  agreements  to  implement  their  plan  to  meet  their  goals  and  objectives. 

(c)  Recommendation  Process. 

The  Chair  of  the  Council  on  Environmental  Quality  ("CEQ")  shall  develop 
a  fair  and  objective  procedure  to  obtain  the  views  of  a  diverse  group  of 
experts  for  the  purpose  of  making  recommendations  to  the  President  as 
to  which  rivers  shall  be  designated.  These  experts  shall  reflect  a  variety 
of  viewpoints,  such  as  those  representing  natural,  cultural,  and  historic 
resources;  scenic,  environmental,  and  recreation  interests;  tourism,  transpor- 
tation, and  economic  development  interests;  and  industries  such  as  agri- 
culture, hydropower,  manufoctiuing.  mining,  and  forest  management.  The 
Chair  of  the-  CEQ  will  ensure  that  the  rivers  reconmiended  represent  a 
variety  of  stream  sizes,  diverse  geographical  locations,  and  a  wide  range 
of  settings  from  urban  to  rural  and  ensure  that  relatively  pristine,  successful 
revitalization  efforts  are  considered  as  well  as  degraded  rivers  in  need  of 
restoration. 

(d)  Designation. 

(1)  The  President  will  designate  certain  rivers  as  American  Heritage  Rivers. 
Based  on  the  receipt  of  a  sufficient  mmiber  of  qualified  nominations,  ten 
rivers  will  be  designated  in  the  first  phase  of  the  initiative. 
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(2)  The  Interagency  Committee  provided  for  in  section  3  of  this  order 
shall  develop  a  process  by  which  any  community  that  nominates  and  has 
its  river  designated  may  have  this  designation  terminated  at  its  request 

(3)  Upon  a  determination  by  the  Chair  of  the  CEQ  that  a  community 
has  failed  to  implement  its  plan,  the  Chair  may  recommend  to  the  President 
that  a  designation  be  revoked.  The  Chair  shall  notify  the  community  at 
least  30  days  prior  to  making  such  a  recommendation  to  the  President 
Based  on  that  recommendation,  the  President  may  revoke  the  designation. 
Sec.  3.  Establishment  of  an  Interagency  Committee.  There  is  hereby  estab- 
lished the  American  Heritage  Rivers  Interagency  Committee  ("Committee"). 
The  Committee  shall  have  two  co-chairs.  The  Chair  of  the  CEQ  shall  be 

-  «  permanent  co-chair.  The  other  co-chair  will  rotate  among  the  heads  of 

the  agencies  listed  below. 

(a)  The  Committee  shall  be  composed  of  the  following  members  or  their 
designees  at  the  Assistant  Secretary  level  or  equivalent 

(1)  The  Secretary  of  Defense; 

(2)  The  Attorney  General; 

(3)  The  Secretary  of  the  Interior; 

(4)  The  Secretary  of  Agriculture; 

(5)  The  Secretary  of  Commerce; 

(6)  The  Secretary  of  Housing  and  Urban  Development; 

(7)  The  Secretary  of  Transportation; 

(8)  The  Secretary  of  Energy; 

(9)  The  Administrator  of  the  Environmental  Protection  Agency: 

(10)  The  Chair  of  the  Advisory  Council  on  Historic  Preservation; 

(11)  The  Chairperson  of  the  National  Endowment  for  the  Arts;  and 

(12)  The  Chairperson  of  the  National  Endowment  £cm-  the  Humanities. 

The  Chair  of  the  CEQ  may  invite  to  participate  in  meetings  of  the  Commit- 
tee, representatives  of  other  agencies,  as  appropriate. 

(b)  The  Committee  shall: 

(1)  establish  formal  guidelines  fior  designation  as  an  American  Herit^e 
Riven 

(2)  periodically  review  the  actions  of  agencies  in  support  of  the  American 
Herit^e  Rivers; 

(3)  report  to  the  President  on  the  progress,  accomplishments,  and  effective- 
ness of  the  American  Heritage  Rivers  initiative;  and 

(4)  perform  other  duties  as  directed  by  the  Chair  of  the  CEQ. 

Sec.  4.  Responsibilities  of  the  Federal  Agencies.  Consistent  with  Title  I 
of  the  National  Environmental  Policy  Act  of  1969,  agencies  shall: 

(a)  identify  their  existing  programs  and  plans  that  give  them  the  authority 
to  offer  assistance  to  communities  involved  in  river  conservation  and  commu- 
nity health  and  revitalization; 

(b)  to  the  extent  practicable  and  permitted  by  law  and  regulation,  refocus 
programs,  grants,  and  technical  assistance  to  provide  support  for  communities 
adjacent  to  American  Heritage  Rivers; 

(c)  identify  all  technical  tools,  including  those  developed  for  purposes 
other  than  river  conservation,  that  can  be  applied  to  river  protection,  restora- 
tion, and  community  revitalization; 

(d)  provide  access  to  existing  scientific  data  and  information  to  the  extent 
permitted  by  law  and  consistent  with  the  agencies  mission  and  resources; 

(e)  cooperate  with  State,  local,  and  tribal  governments  and  commimities 
with  respect  to  their  activities  that  take  place  in,  or  affect  the  area  around, 
an  American  Heritage  River; 
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(f)  commit  to  a  policy,  as  set  forth  in  section  l(j)  of  this  order,  in  making 
decisions  affecting  the  quality  of  an  American  Heritage  River; 

(g)  select  from  among  all  the  agencies  a  single  individual  called  the 
"River  Navigator,"  for  each  river  that  is  designated  an  American  Heritage 
River,  with  whom  the  conmiunities  can  communicate  goals  and  needs  emd 
who  will  facilitate  community-agency  interchange; 

(h)  allow  public  access  to  the  river,  for  agencies  with  focilities  along 
American  Heritage  Rivers,  to  the  extent  practicable  and  consistent  with 
their  mission;  and 

(i)  cooperate,  as  appiopriate,  with  communities  on  projects  that  protect 
or  preserve  stretches  of  the  rivOT  that  are  on  Federal  property  or  adjacent 
to  a  Federal  facility. 

Sec.  5.  Responsibilities  of  the  Committee  and  the  Council  on  Environmental 
Quality.  The  CEQ  shall  serve  as  Executive  agent  for  the  Committee,  and 
the  CEQ  and  the  Committee  shall  ensuro  the  implementation  of  the  policies 
and  purposes  of  this  initiative. 

Sec.  6.  Definition.  For  the  purposes  of  this  order,  Executive  agency  means 
any  agency  on  the  Committee  and  such  other  agency  as  may  be  designated 
by  the  President 

Sec.  7.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentahties,  its  officers  or  emploj^ees,  or  any  other 
person. 
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REMINDERS 

The  items  in  this  list  were 
editorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  15, 
1007 

AGmCULTURE 
DEPARTMENT 
Agricultural  Marketing 

Service 

Perishable  Agricultural 
Commodities  Act: 
Retailers  and  grocery 
wfrolesalers;  phase-out  of 
license  fee  payments, 
etc.;  put>lished  8-14-97 

ENVIRONMENTAL 
PROTECTION  AQB4CY 

Air  programs: 
Transportation  conlormily 

rule;  Oexibiiity  and 

streamlining;  published  8- 

15-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware:  published  7-15-97 
Mississippi;  published  7-15-  . 

97 

Missouri;  published  8-15-97, 
Air  quality  implementation 
plans;  VAVapprovat  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Utah;  published  7-17-87 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Hearing  aid  compatible 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  published  8- 
14-97 
Practice  arxj  procedure: 
Regulatory  fees  (Fy  1997); 
assessment  and 
collection;  published  7-11- 

Radk)  stations;  table  of 
assignments: 

Louisiana;  published  8-6-97 
New  Mexico;  put>lished  8- 

12-97 
Texas;  published  8-6-97 

FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulation  E); 
Electronic  l>enefit  transfer 

programs;  exemption; 

published  8-14-97 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biotogical  products: 
United  States  Pharmacopeia 

(1995  edition);  membrane 

filtration  test  procedures 

reference  update; 

published  9-15^7 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnandng 
AdtnlnistraUon 

Medicare: 
End-stage  renal  disease^ 
Payment  exception 
requests  and  organ 
procurement  costs; 
published  8-15-97 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
eto.: 

Methylene  chloride; 
occupational  exposure — 
Start-up  date  extenskm; 
published  9-15-97 

NUCLEAR  REGULATORY 
COMMISSION 

Notices.  instructk)ns  and 
reports  to  workers,  etc.: 
Notice  to  employees  (NRC 

Form  3.  August  1997); 

posting  requirements; 

published  9-15-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  published  9-9- 
97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in— 
Michigan  et  al.;  comments 
due  by  9-24-97;  published 
8-25-97 
Kiwifruit  grown  in — 
California:  comments  due  by 
9-25-97;  published  8-26- 
97 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Fkxida;  comments 
due  by  9-22-97;  published 
9-12-97 

Pears  (Bartietl)  grown  in 
Oregon  et  at.;  comments 
due  by  9-24-97;  published 
8-25-97 


AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Stonefruit;  comments  due  by 
9-22-97;  published  7-22- 
97 

COMMERCE  DEPARTMBir 

National  Oceanic  ar>d 
Atmospheric  Administration 
Fishery  conservation  arxi 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries— 

Sabiefish;  comments  due 
by  9-22-97;  published 
9-5-97 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed    . 
services  (CHAMPUS): 
Active  duty  dependents 

dental  plan;  extension,  to 

overseas  areas; 

comments  due  by  9-23- 

97;  published  7-25-97 
Vietnam,  Oemooatk:  RepubHc 
(North  Vietnam): 
compensation  of  former 
incarcerated  operatives; 
comments  due  by  9-23-97; 
published  7-25-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Synthetic  ViVorganic 

chemiccy  manufacturing 

-  industry  and  other 

processes  sutiject  to 

equipment  leaks 

negotiated  regulation 

Correction;  comments  due 
by  9-22-97;  published 
8-22-97 
Synthetic  •/2Vofganfc 

chemical  manufacturing 

industry;  chemical . 

production  processes  list; 

additions  and  deletions; 

comments  due  by  9-22- 

97;  published  8-22-97 
Air  poilutkKi  control;  new 
motor  vehicles  and  engines: 
National  low  emissk>n 

vehide  program;  voluntary 

standards;  State 

commitn)ents;  comments 

due  by  9-22-97;  published 

8-22-97 

Air  poflutiori;  standards  of 
pertonnance  for  new 
stationary  sources: 
Municipal  waste 
comtxjstors — 

*   Standards  and  emission 
guidelines;  comments 
due  by  9-24-97; 
published  8-25-97 


Standards  and  emission 
guidelines;  comments 
due  by  9-24-97; 
published  8-25^7 
Standards  and  omisaton 
guidelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Star)dards  and  emission 
guidelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Air  quality  implementation 
plans: 

PreparatxMi.  adoptidh.  and 
submittai— 
Volatile  organic 
compounds  deftnHkxt; 
methyl  acetate 
exclusion;  comnwnts 
due  by  9-24-97; 
published  8-25-97 
Air  quality  implementation 
;  aff>rmai  ^id 
various 


CaMomia:  comments  due  by 

9-24-97;  published  8-25- 

97 
Ohk>;  comments  due  t>y  9- 

24-97;  pubflshed  8-25-97 
Pennsytvanta;  comments 
'     due  by  9-22^7;  published 

8-21-97 
Air  quality  implementatk>n 
plans;  VAVapproval  and 
promuigatkxi;  vanous 
States;  air  quality  planning 
purposes;  dengriation  of 


lixliana:  comments  due  by 
9-25-97;  published  8-26- 
97 
Clean  Water  Act: 
Pharmaceutical 
manufacturing — 
Effluent  limitations 
guidelines,  fuel— liiieii 
standards,  and  new 
source  performance 
starxlards;  comments 
due  by  9-22-97; 
published  8-8-97 
Solid  waste: 
Hazardous  waste 
comlxistors,  etc; 
maximum  achievable 
control  technotogies 
performance  standards; 
comments  due  by  9-24- 
97;  published  9-947 
Supertand  program: 
Natk>nai  oil  and  hazardous 
substances  contingerwy 
plan— 

Natk>nal  priorities  list 
update;  comments  due 
by  9-22-97;  published 
8-22-97 
Water  poHutnn  control: 
Water  quality  standards— 
Califc>mia;  priority  toxic 
pollutants:  numeric 


IV 
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ciitefia;  comnwnts  dus 
by  9-26-97;  published 
8-5-97 

FEDERAL  r« 

COMMUNICATIONS 


Common  carrier  services: 
Access  charges— 
Subscriber  Kne  charges, 
etc.;  price  cap  rules; 
primary  lines  d^nition; 
comments  due  by  9-25- 
97;  published  9-12-97 

Cammunications  equipment 
Radto  frequency  devices- 
Unlicensed  services 
operation:  spectrum 
etiquette:  use  of  59-64 
GHz  band;  comments 
due  by  9-26-97; 
published  8-27-97 
Radto  broadcasting: 
Pole  attachments:  comments 
due  by  9-26-97;  puUished 
8-18-97 
Radto  stalions;  tabto  of 


Missouri;  comments  due  by 
9-22-97:  published  8^-97 

Wisconsin:  comments  due 
by  9-22-97;  published  8^ 
97 
Tatoviiton  broadcasting: 

Cabia  talovlaton  systema^ 

services  inside  wiring; 
cable  home  wtring 


due  by  9-2^97; 
published  9-3-97 
Talovision  stations;  table  at 


Caffomia;  comments  due  by 
9-22-97;  published  8-6-97 

FB>ERAL  RESERVE 
SYSTEM 

Freedom  o(  Infcxmation  Ad; 


Federtf  Open  Marital 
Committee:  inlormalion 
availability:  comments  due 
by  9-25-97:  published  8- 
26-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMBIT 

CMMran  and  Famlliea 


Child  care  and  development 
fund:  comments  due  by  9- 
22-97;  pubiahad  7-23^7 

l«ALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  DniQ 


Food  tor  human  consumption: 
Food  labeling — 

Dietary  sugar  alcohols 
and  dental  caries: 
health  claims; 


comments  due  by  9-22- 
97;  published  7-9-97 
Me(Scal  devices: 
Premarket  a^jproval 
appJMlions.  approval  and 
denial;  procedures 
revision;  comments  due 
by  9-25-97;  pubiishad  6- 
27-97 

INTERIOR  DEPARTMBrr 
FMi  and  WHdHfa  Servica 

Endangered  and  threatened 
species: 

Firxings  on  petitions,  etc. — 
Stone  Mountain  fairy 
shnmp;  comments  due 
by  9-22-97;  pubiahad 
7-22-97 
Hawaiian  iems  (four 
species);  comments  dua 
by  9-22-97;  pubiahed  7- 
22-97 
IHirKiis  cave  amphipod; 
comments  due  by  9-26- 
97;  pubished  7-28-97 
Kacfc^  checker  mallow: 
comments  due  by  9-i26- 
97;  published  7-28-97 
National  widMe  refuge 
syalam: 

Midway  Islands  and  Midway 
AtoN  l^ation^  WMdMe 
Refuge:  administration; 
comments  due  by  9-26- 
97;  published  8-27-97 

MTERIOR  DEPARTMENT 


Royalty  management 
Fadaral  leaaaa;  natural  gas 
waiualion  regulations; 
armndments;  withdrawn; 
supplemental  information 
comment  request 
convnents  due  by  9-22- 
97;  published  7-18-97 

INTERIOR  DEPARTMOfT 


National  Pwk  System: 
Safety  t>elts:  required  use 
by  aH  motor  vehicle 
occupants:  comments  due 
by  9-26-97;  published  7- 
28-97 

ifTERIOR  DEPARTMBIT 


and  Enfofcamant  OfUca 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Virginia;  comments  due  t>y 

9-24-97;  published  8-25- 

97 

JUSTICE  DEPARTMBIT 
Iwmlgrallon  and 
Maliwallialliin  3ar>lca 


temporary  removal; 
comments  due  by  9-22- 
97;  published  7-23-97 

JUSTICE  DEPARTMENT 

Freedom  of  Information  Act 

and  Privacy  Act; 

implementation;  comments 

due  by  9-25-97;  published 

8-26-97 
LABOR  DEPARTMBIT 
Privacy  Act;  Implementation: 

comments  due  by  9-23-97; 

published  7-28-97 

LABOR  DEPARTMENT 
Woftora'  Compensation 
Prograrea  Oflloa 

Federal  Employees 
Compensation  Act: 
Fia  material  claims:  use 
and  disclosure:  comments 
due  by  9-23-97;  published 
7-28«7 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Commercial  mail  receiving 
agency;  delivery  of  maM; 
procedure  clarification: 
commerits  due  by  9-26- 
97;  published  8-27-97 
International  Mail  Manual: 
Qtobal  padoge  link  (GPL) 


Mexico  and  Singapore; 
comments  due  by  9-25- 
97;  published  8-26-97 

TRANSPORTATMN 
DEPARTMENT 


Quard 

onshore  supply  vessels: 
comments  due  by  9-23-97; 
published  7-25-97 

Regattas  and  marina  paradas: 


Lite  Offstxxe 
Challenge  Boat  Race  at 
Islamorada.  PL;  comments 
due  by  9-25-97;  published 
8-26-97 

TRANSPORTATION 
DEPARTMENT 
Fadaial  Aviation 


Pannanant  residence  status 
algftility  restrictions; 


Airwotthinaaa  directivas: 

Avco  Lycoming  et  al4 
comments  due  by  9-21^ 
97;  published  7-28-97 

Ayres  Corp.;  comments  dua 
by  9-26-97:  published  7- 
10-97 

British  Aerospace: 
comments  due  by  9-26- 
97;  published  7-28-97 

Cessna  AtrcraR  Co.; 
commerrts  due  t>y  9-26- 
97;  published  7-23-97 

FbkKar,  comments  due  by 
9-22-97;  published  8-11- 
97 

Israel  Aircraft  Industries; 
comments  due  by  9-22- 
97;  pubtahed  8-1 1-97 


McDonnell  Douglas; 
cummants  due  t>y  9-22- 
97;  published  8-11-97 

New  Piper  Aircraft,  Inc.; 
comments  due  by  9-22- 
97;  published  7-24-97 

Raytf)eon;  comments  due  by 
9-23-97;  pubiishad  7-30- 
97 

Oass  B  airspace:  comments 
due  t>y  9-22-97;  put)lished 
8-22-97 

Class  E  airspace;  conunents 
due  by  9-22-97;  published 
8-22-97 

TREASURY  DEPARTMENT 

AicoiMM,  lanaoGO  ana 
Fifaanna  Bufaau 

Alcohol:  viticullural  area 


YoricviHe  highlands. 
Mendocino  County,  CA; 
comntents  due  l»y  9-23- 
97;  published  7-25-97 

TREASURY  DEPARTMBIT 

TlwHI  SupanrMon  Oflloa 

Fiduciary  powers  of  Federal 
savings  associations: 
reviston;  arxj  Community 
Reinvestment  Act 
regulations:  exempt  savings 
associattons:  comments  due 
by  9-22-97:  published  7-23- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medtoal  benefits: 

NorvVA  ptiysidan  servicea; 
outpatient  or  Inpatient 
care  provided  at  norvVA 
facilities;  payment; 
comments  due  by  9-22- 
97;  published  7-22-97 


UST  OF  PUBLIC  LAWS 

NOiK  NO  puoMC  DMS  wncn 
have  become  law  were 
received  by  the  Office  of  ttm 
Federal  Register  for  inclusion 
in  todays  Uat  of  PiMIc 


LastUrt 


19,  19I7 


Public  Laws  Electronic 
Notification  Sarvictt 


Free  electronic  mail 
notification  of  newty  enacted 
Public  Laws  is  now  available. 
To  subscritw,  serxj  E-mail  to 
PENS9QPO.QOV  with  the 
message: 

SUBSCRIBE  PENS-L 
FIRSTNAME  LASTNAME 


,*■ 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

put>lished  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  stock 

numt>ers,  prices,  and  reviston  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  beer  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Rnntino 

Office. 

A  "•"  pracadas  each  entry  itiatia  now  avaHatrta  on-Nna  through 
tha  Qovammant  Printing  Offlce's  GPO  Access  sarvica  at  httpjf 
w«»w.aeeaaa.gpo.gov/nara/cfr.  For  information  about  GPO  Access 
caH  1-888-2934496  (tdl  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complele  CFR  i, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Secttons 
ANacted),  whtoh  is  revised  montftly. 

The  annual  rate  for  sutiscription  to  all  revised  volumes  is  $951 .00 
domestic.  $237.75  additional  lor  foreign  mailing. 
Mail  orders  to  the  Supenntendent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  S12-22S0. 

TMa  SlocfcNumbOT  Mee      fWvWonOal* 

Feb.  1,  1997 


•1,  2  (2  Reserved) (869-032-00001-8) $5J)0 

•3  (1996  Compikifion 
and  Ports  100  and 
101) _.. 


SParts: 

•l-*99  „.,. 

•700-1199 

•1200-€nd,  6  (6 
Rasarved) 


.  (869-032-00002-6) 2IL0O  '  Jon.  ),  1997 

.  (869-032-00003-4) 7J0  Mxt.  1.  1997 

(869-032-0004-2)  34A)  Ja\.  I,  1997 

(869^)32-00005-1) 26A)  Jan.  1,  1997 


(869-0324)0006-9) 33J0       Jon.  1.  1997 


71 

•0-26  

•27-62 

•53-209 

•210-299  .... 
•300-399  .... 
•400-699  .... 
•700-899  .... 
•900-999  .... 
•1000-1199 
•1200-1499 
•1500-1899 
•1900-1939 
•1940-1949 
•  1950-1999 
•200O-€nd.. 


.  (869-032-00007-7) 26J)0  Jan.  1.  1997 

.  (8694)32-00008-6) 3OJO0  Jan.  1.  1997 

.  (8694)32-00009-3) 22JO0  Jan.  1,  1997 

.  (869-032-00010-7) 4AJO0  Jon.  1.  1997 

.  (869-0324)001 1-5) 22JO0  Jan.  1.  1997 

(8694)324)001  W) nJOO  Jon.  1.  1997 

(8694)32-00013-1) 31.00  Jan.  1,  1997 

.  (8694)324)00144)) 40.00  Jan.  1,  1997 

.  (8694)324)0015-8) 4SJO0  Jan.  1,  1997 

.  (8694)3M0016-6) HJOO  Jon.  1,  1997 

.(86W)324)0017-4) 53X0  Jan.  1.  1997 

(8694)324)00)8-2) 19.00  Jan.  1,  1997 

.  (86W)324)0019-1) 40A)  Jan.  1.  1997 

(8694)324)0020-«) 42JO0  Jan.  1,  1997 

(8694)324)0021-2) 20.00  Jan.  1.  1997 

(8694)324)0022-1)  _....  30j00  Jan.  i,  1997 


9Parta: 

•1-199  „. 
•200-End. 


101 

•0-50  

•51-199  .. 

•200-499 

•500-End 

•11  


121 

•1-199  „. 

•200-219 

•220-299 

•30(M99 

•50O-599 

•600-End. 

•18 


.(8694)324)0023-9) 39D0  Jtn.  I.  1997 

.  (8694)324)0024-7) 33J)0  Jan.  1.  1997 

.  (8694)324)0025-5) 39D0  Jan.  1.  1997 

.  (86W)324)0026-3) 31«  Jan.  1.  1997 

.  (8694)324)0027-1) 30.00  Jan.  1,  1997 

.  (8694)324)00284)) 42.00  Jon.  1,  1997 

.  (86^)324)0029-8) 20J0D  Jon.  1.  1997 

(8694)324)0030-1)  —  16A)  Jan.  1,  1997 

.  (86W)324)00314)) 20i)0  Jan.  1,  1997 

(8694)324)0032-8) 34i)0  Jan.  1,  1997 

(8694)324)0033-6) 27.00  Jan.  1,  1997 

(8694)324)0034-4) 24J)0  Jan.  1.  1997 

(8694)324)0035-2) 40J)0  Jan.  1,  1997 

(86W)324)0036-1) 23.00  Jan.  1,  1997 


TMe 
14 


^^ftfif; 


•1-59  (8694)324)0037-9) AAJOO 

•60-139 ^ (8694)324)0038-7) 38.00 

J40-199 (8694)324)0039-6) \6J0O 

•200-1199 (8694)324)0040-9) 3DJ0O 

•120O4nd (8694)32-00041-7) 21  JO 

15  Parts: 

0-299  _... 

300-799  

•800-End 


161 

•0-999  

•1000-End 


171 

•1-199  ... 

•200-239 

•240-End 


101 

•1-399 

•400-End. 


19! 
•1-140  .... 
•141-199 
•200-End 

20Parta: 
•1-399  ... 
•400-499, 
•500-End. 


21 

•1-99  . 

•100-169  _ 
•170-199  „ 
•200-299.. 
•30O-499„ 

500-599  

•600-799.. 

•800-1299 

•1300-End 

22  Parts: 

1-299  

•300-End... 
•23 


241 

•0-199  

200-499 

50O499 

•700-1699 
•170O-End 


..(8694)324)0042-5) 21  A) 

..  (8694)324)0043-3) 32J0O 

..  (8694)324)0044-1) 22.00 

» (8494)324)00454)) 3OJ0O 

..  (8694)324)0046-8) 34.00 

..(8694)324)0048-0 21  A) 

..  (8694)3»)0049-2) 32.00 

..  (8694)324)0050-6) 40J)0 

..(8694)324)0051-4) 46.00 

..  (8694)324)0052-2) 14A) 

.(8694)324)0053-1) 33A) 

..  (8694)324)0054-9) 30A) 

.  (8694)324)0055-7)  „....  16A) 

.  (8694)324)0056-5) 26.00 

.  (8694)324)0057-3) 46.00 

.  (86^^)324)0058-1) 42J0D 

.(8694)324)00594)) 21« 

.  (8694)324)0060-3) 27.00 

.  (8694)324)0061-1) TiJOO 

.  (8694)324)00624» 900 

.  (8694)324)0063-8) 50A) 

.  (8694)324)0064-6) 28.00 

.  (86^4)324)0065-<) 9.00 

.(8694)324)0066-2) 31.00 

.  (8694)3W)0067-1) 13J0 

.  (8694)324)0068-9) 42.00 

.(8694)324)0069-7) 31.00 

.  (869-0324)0070-1) 26A) 

.(8694)324>0071-^....„  32il0 

.  (8694)324)0072-7) 29S0 

(8694)324)0073-5) 18X10 

.  (8694)324)0074-3) .....  42J0O 

.  (8694)32-00075-1) 18A) 


•28  „ (8694)324)00764)) 


42J00 


26Parla: 

•§§  1.0-1-1.60  (86W)324)0077-«) 21« 

•§§1.61-1.169 (8694)324)007»-6) UJOO 

•§§  1.17O-1.300 (8694)324)0079-4) 31.00 

•§§1.301-1.400 „  (86^H)324)006O^ 22J)0 

•§§  1.401-1.440 (86941324)0081-6) 39.00 

•§§1.441-1.500  (8694)324)0082-4)  22.00 

•§§  1.501-1.640 (8694)324)0083-2) 28A) 

•§§  1.641-1.850 (8694)324)0084-1) 334)0 

•§§  1.851-1.907  _ (8694)324)0085^ UJOO 

•§§  1.908-1.1000  (8694)324)0086-7) 34i)0 

•§§1.1001-1.1400  (8694)324)0087-5) 35J)0 

§§1.14ei-End  —  (8694)324)0068-3) 4SJO0 

2-29 (8694)324)0089-1) 3&00 

30-39 (8694)32-00090-6) 2&JO0 


4IM9  _. 

50-299.. 

300-499 

500-599 

600-End 

27 

1-199 


(8694)324)0091-3) 17i>0 

.  (8694)324)0092-1)  ....„  18A) 

(8694)324)00934)) 33A) 

.  (8694)324)0094-8) 6X0 

.  (8694)324)0095-3) 960 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jon.  1,  1997 
Jan.  1, 1997 

Jon.  1.  1997 
Jan.  1,  1997 
Jan.  1.  1997 

Jan.  1.  1997 
Jan.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  I,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  I.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.l.  1997 
Apr.  1.  1997 

May  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr,  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
*Apr.  1,  1990 
Apr.  i,  1997 


...(8694)324)0096-4) iiJOO       Apr.  1,  1997 


VI 
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200-End  .. 

28  Parts: 

1-42  

43-end  .... 


Stock  Nmnbcr 
..„.  (869-032-00097-2) VJOO 


TNto 


(869-028-00106-8) 35.0) 

:..  (869-028-00107-6)  30.00 

0-99  (869-032-00106-5) 27.00 

)aM99 (869-032-00101-4)  ..„..  12i)D 

•500-899 (869-032-00102-2) 41  JO 

900-1899 (869-028-001 1 1-4) 2000 

1900-1910  (§§1900  to 

1910999) (869K)2M)01 1>-2) 43J0 

1910  (§§1910.1000  to 

end)  „ (869-028-00113-1) VM 

191 1-1925 (869-032-001 16-5) 19iJ0 

1926 (869-028-001 15-7) XJOO 

1927-£nd (869-028-001 16-5) 3AJ0O 

SOPWtK 

1-199  (869-028-00117-3) 33«) 

200-699 _ (869-028-001 18-1) 26.00 

700-End (869-02W0119-®„...  38il0 


.  (86^032-001 12^)) 2(L00 

.  (869-028-00121-1) 33.00 


31 

0-199  

20(Knd  .... 

32  Parts: 
1-39.  Vei.  I ., 
1-39.  Vol.  I 
1-39.  Vol.  M 

1-190  - 

191-399  

400-629  

630-699 
700-799 
lOO-End  .. 

33  Parts: 

1-124  

125-199  ... 
200-€nd  .. 

34  Parts: 

1-299  

300-399  ... 
400-End  .. 


33  Parts 
1-199  .„.- 
200-End  . 

37  .„ 


0-17  ._.. 
18-€nd 


40 

•1-51 
•62  .... 
•63-S9 
«0  ..,_ 

6M2 

•61-71  ... 
•7^«)  ... 
•81-85  ... 

86  

••7-135  .. 

•136-149 

•150-189 

•190-259 

•260-299 

•300-399 

•400-424 

•425-699 

•700-789 


.  ism 

.  19.00 

18A) 

r(869^a»-00122^)) ..-..  42JB0 

.  (869-028-00123-8) SOA) 

,  (869-028-00124-6) 34J)0 

(869-028-00125-4) 14J)0 

.  (869-028-00126-2) 28i)0 

,  (869-028-00127-1) aSA) 

.  (869-028-00128-^ 26X0 

(869-028-00129-7)  „....  3&00 

.  (869-028-00130-1) 32i» 

.  (869-028-00131-9) 27jOO 

.  (869-028-00132-7) VSO 

.  (869-028-0)133-5) 46i» 

.  (869-028-00134-3) ISA) 

.(869-02MX)13S-l) 20.00 

.  (869-028-00136-0) 48JI0 

.(869-028-00137-8) 241)0 


.....  (869-028-00138-6) 34J)0 

.....  (869-028-00139-4) 38J)0 

„...  (869-028-00140-8) 23J)0 

..„  (869-028-00141-6) SOJ)0 

.....(869-028-00142-4) 51«) 

_..  (869-028-00143-2) 14i)0 

..„.  (869-028-00144-1) 47.00 

.....  (869-032-00140-5) 19iJ0 

..._  (869-028-00145-9) 47iJ0 

(869-028-00146-7) 34110 

(869-028^)0147-5) 31jOO 

.....  (869-028-00148-3) 46.00 

...„  (869-02frO0149-l) 35.00 

(869-028-00150-5) 35.00 

„...  (869-02»-00151-3) 33.00 

.....  (869-02^00152-1) 22X0 

.....  (869-028-00153-0) ...  53X0 

.....  (869-028-00154-8) 28in 

(869-032-00152-4) 33X0 

(869-032-00153-7) 40X0 

(869-028-00157-2) ......  33X0 


Apr.  1.  1997        •790-End . 


July  1.1996 
July  1.  1996 

July  1.1997 
July  1,  1997 
July  1.  1997 
July  1,1996 

July  1.1996 

July  1.1996 
July  1,  1997 
July  1,1996 
July  1.1996 

July  1.1996' 
July  1.  1996 
July  1,  1996 

July  1,1997 
July  1,1996 

'July  1.  1964 

2July  1,  1964 

2Ju(y  1,  1964 

Jiiy  1,1996 

July  1.  1996 

July  1.  1996 

sjuly  1.  1991 

July  1,1996 

July  1.1996 

July  1,1996 
July  1.  1996 
July  I.  1996 

July  1.1996 
July  1.  1996 
July  1,  1996 

July  I,  1996 


J^<yi 
JuiyJ 

July  1,1996 


1996 
1996 


July  1,1996 
July  1.1996 

July  1.1996 

July  1,1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1997 
July  1,1996 
July  1,  1996 
July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
Aiy  1.  1996 
July  1.  1996 
July  1,1996 
July  1.1996 
^July  1, 1996 
July  1.1997 
July  1.1996 


(869-026-00158-7) 19.00 


41Cliapltrs: 

1, 1-1  to  1-10 ~ 13X0 

1, 1-1 1  to  Appendix,  2  (2  Retsived) 13.00 

>6 _„ 14.00 

7 ^ 6X0 

O   J  1  in  !■■■■■  »■■■«■■■■■■■■■■  ■■■■■■■■■■■■  tl»«T«-»TlTTTTr-tl-TTT-"-- T— "  — —  -  ""*"» 

.  W         »■«««*«»«»—■»»*»«  —  •»«»»■»■■■»«■»*—***"■■*»*—*■**»»*****"*  —  "*'***  I  •#!  W 

10-17  _ _- : 950 

18,  Voi  I.  Ports  1-S 13X0 

18,  Vd.  B,  Ports  6-19 13X0 

18,  Vd.  W.  Ports  20-52 - — 13X0 

19-100 . 13X0 

1-100  (869-028-00159^ 12X0 

101  u. (86W)28-00160-2)  .„...  36X0 

102-200 (869-02^00161-1)  —  17X0 

201-End (869-028-00162-9)  —  17X0 


.  (869-02Mni63-7) 32X0 

.  (869-028-00164-5) 34X0 

.  (869-02fr<]0166-3) 44X0 


421 

•  1-399  .„„ 

•400-429.. 

•430-€nd.. 


431 

•1-999  

•1000-end 


nttVWOfI  Dsl9 

July  1.1996 

iJUly  1.1964 

iJuly  1,  1964 

iJuly  I,  1964 

iJuly  1.  1964 

iJuly  1.  1964 

3July  1.1964 

3July  1,  1964 

^July  I,  1964 

>July  I,  1984 

}July  1,  1964 

}July  1.  1964 

July  1,1996 

July  1,1996 

July  1.1996 

July  1,  1996 

Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 

Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 


(869-032-00047-6) 45.00   Jon.  1.  1997 

CkNivtete  1997  CJR  set 951X0  1997 


46  Parts: 

•  1-199  

•20(M99.. 

•500-1199 

•1200-£nd 

46  Parts: 

•1-40  

•41-69  

•70-89  

•90-139  „.. 

•  140-155  .. 
•156-166  .. 

•  166-199  .. 
•200-499.. 
•SOO^nd.. 


47  Parts: 

•0-19  .._ 

•20-39  .. 

•40-69 

•70-79 

•60-End  

48Ctiaplsrs: 

•1  (Ports  1-51)  

•1  (Ports  52-99)  ... 
•2  (Ports  201-251) 
•2  (Ports  252-299) 

•3-6  

•7-14 

•15-28  

•29-End 

40  Parts: 

•1-99  

•I0O-186  ... 

•186-199 

•200-399 
•400-999... 
•  1000-1199 
•120O-End.. 


SOI 
•1-199  ... 
•200-599 
•600-End 


.  (869-026-00166-1) 30X0 

.  (869-028-00167-0) 45X0 

.  (86^128-00166-8) 31X0 

.  (869^)26-00169-6) 28X0 

(869-028-001700) 14X0 

.  (869-028-00171-8) 30.00 

.  (869-028-00172-6) 36X0 

.  (869-028-00173-4) 26X0 

.(869-026-00174-2) 21X0 

.(869-028-00175-1) 11.00 

.(86«)28-O0 176-9) 26.00 

.(869-028-00177-7) 15X0 

.(869-028-00178-5) 20.00 

.(869-028-00179-3) 22X0 

.  (869-028-00180-7) 21X0 

.  (869-026-00181-5) 17X0 

.  (869-028-00182-3) 35X0 

.  (869-028-00183-1) 26.00 

.  (869-028-00184-0) 18X0 

.  (869-028-00186-8) 33X0 

.  (869-028-00186-6) 39.00 

.  (869-028-00187-4) 45X0 

.  (869-028-00188-2) 29X0 

.  (869-028-00189-1) 22.00 

.  (869-028-00190-4) 16.00 

.  (869-028-00191-2) 30.00 

.  (869-028-00192-1) 29.00 

.(869-028-00193-^ 38X0 

.  (869-028-00194-7) 25.00 

..  (869-028-00195-5) 32.00 

..  (869-028-00196-3) 5O00 

..  (869-C28-O0197-1) 14.00 

..(869-028-00198-0) 39.00 

..  (869-028-00199-8) 49.00 

..  (869-028-00200-5) 23X0 

..  (869-028-00201-3) 15.00 

..  (869-028-00202-1) 34X0 

..  (869-026-00203-0) 22.00 

..  (869-028-00204-8) 26X0 


CHI  Index  and  Rndhgi 


Federal  Register  /  Vol.  62,  No.  178  /  Monday.  September  15,  1997  /  Reader  Aids 


vu 


TNto 


Stock  Nmnbw 


Mtorofiche  CFR  EdHnn: 

Subscnptnn  (moled  OS  issued)  ...»...._ 247X0 

•n<*vi(*iol  copies ijjo 

Coniptete  set  (one-time  maing) 264X0 

Complete  set  (one-time  moing) 264X0 


1997 
1997 
1996 
1995 


'  BecojM  nn«  3  is  oi  onmiai  conplalion,  <hli  vcriume  and  ci  prsvioui  volumM 
*oiM  be  retained  as  a  pwmonent  relerence  sovce. 

-^Ihe  Un  I,  19«5  edWon  o(  32  CFS  Ports  1-199  contains  a  note  arty  tar 
tarts  1-39  incKnive.  For  me  Ul  text  of  the  Detense  Acquisiton  BegiMions 
Intarti  1-39,  consiit  the  three  CFR  volumes  issued  as  o<  Juty  1,  19H  containing 
Ihoee  ports. 

'The  Juty  1,  1965  edMion  ol  41  CR  OM^^m  MOO  conMis  a  note  orty 
>»  Chcpiera  I  to  49  inclusive.  For  the  lul  text  o(  procurement  regulations 
In  Chcpters  1  to  49,  consult  the  eteven  CFR  volumes  issued  as  o(  July  1 
1964  containing  most  chapters. 

'No  amendments  to  Ms  vahmt  were  prcmigated  during  the  period  Apr. 
1.  1990  to  Ms.  31.  1997.  the  CFR  volume  iiajed  Aprl  1.  1990.  tfwtM  be 


*No  onwrKtnents  to  this  volume  «»ere  promUgoted  during  the  period  July 
1, 1991  to  Am  3a  1996.  The  C»  volune  iaued  Atfy  I.  1991.  «kxM  be  reKAwd. 

*Hq  amen<»nen«s  were  promulgated  during  me  period  October  I.  1995  to 
September30^996.  The  CR  volume  iiMed  October  I,  1995  «nt4d  be  rek*wd. 

'Mo  omenrknentt  to  mil  vokjme  were  promulgaled  during  me  period  Ji4y 
I.  1996  to  A«w  3a  1997.  the  volwne  issued  July  1.  1996.  4wuld  be  nkAted. 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 


'w^[% 


Documants 


Presidential 
Documents 


TN»  uniqua  awio*  pfOwUM 
on 


MtHt  of  «w  PMklwil's  puMc 


by' 


The  Weeidy  Compilabon  carriM  a 
Monday  dateline  and  covers  materiais 
ralaaaod  during  the  precedktg  week. 
Each  tasue  indudaa  a  Table  at 
Contenta,  Hsta  of  acta  approved  by 
the  Preaident.  nominationa  aubmitted 
to  the  Senate,  a  cheddM  o(  WhMa 


Houae  press  reteases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

PubMted  by  ttw  OMca  of  the  Federal 
RagMar,  Nabonai  ArcMvaa  and 


•5420 


Superintendent  of  Documents  Subscription  Order  F<»m 

Chargt  your  onlar. 

IttEauyl 

Fax  your  orders  (202)  512-225« 

Phone  your  orden  (2«2)  512-1800 


Q  YES,  please  enter one  year  subauipdom  for  die  Wiiklj  < 

canke^  up  to  date  on  Presidential  activities. 


i(PD)soI 


Q  $137.00  HrstOass  Mail  Q  $80.00  Regular  Mul 
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The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Regtaler- 
Code  of  Federal  Regulations  Syaton 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  8a^^)le  researcH  problem. 

Price  $7.00 
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P.O.  Box  371954,  Pittsburgh,  FA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  tjeen  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  ot  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  ol  CfR  Sections  Aftoctsd 

Tlw  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  RegutsAons  to  amendatory 
actions  puiilshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulalive  form. 
Enlrtss  mdteale  the  nature  of  the  ( 
such  as  revised,  removed,  or  oonected. 
$27  per  year. 


The  IndSK.  covering  the  contents  of  the 
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subscriptions  to  Fadaral  Register  (FR);  mcluding  the  dally  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $555  each  per  year. 

For  privacy;  chedc  box  below: 
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(PliMi  typa  or  pitnO 


AddMontl  addrnM/Mtantlon  m* 


Oaytkm  phon*  Including  «••  cod* 
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105th  Congress,  Ist  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
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Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  tfie  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.  access, 
gpo .  gov/su_docs/ 
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Briefing!  on  how  to  nae  tlia  Fadaral      ^ 

For  information  on  briefings  in  Boaton.  MA,  an  the 

announcement  on  the  inside  cover  of  this  issue. 
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Code  of  Federal  Regulations 

DM 

GPO  Access 

(Selected  Voiahtes) 

Free.  easy,  online  access  to  selected.  Code  t^Fedend 
Regulations  (CFR)  volumes  is  now  avaihMe  via  GPO 
Access,  a  service  of  the  United  Stales  Govenment  Printing 
Office  (GPO).  CFR  titles  wiU  be  added  to  GPO  Access 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
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FOR: 

WHO: 
WHAT: 


Any  person  who  uses  the  Federal  Registar  and  Coda  of  Fadanl 
Regulations 

Sponsored  by  the  Office  of  the  Federal  Register. 
Free  public  briefings  (approximately  3  hours)  to  preaent: 
1.  The  togulatory  process,  with  a  focus  on  the  Federal  Register 
I  and  the  public's  role  in  tlte  development  of 


WHY: 


2.  The  ralatioDship  betwsen  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FRA7R  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


BOSTON,  MA 

September  23,  1997  at  9K)0  am. 
John  F.  Kennedy  Library 
Smith  HaU 
Columbia  Point 
Boston,  MA  02125 
1-800-688-9889  xO 
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Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreemento 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
^ypt,  48612-48613 

Commodity  Futurea  Trading  Commisaion 

NOTICES 

Govwnment  Performance  and  Results  Act: 
Strategic  plan;  comment  request,  48613-48628 

Council  on  Environmental  Quality 

NOTICES 
Meetings: 
Comprehensive  Environmental  Response,  Compensation. 

and  Liability  Act;  development  of  memorandum  of 

understandhig,  48657 

Defenae  Department 

See  Army  DBpartment 

See  Defense  Special  Weapons  Agency  .  ^ 

See  Engineers  Corps 

See  Navy  Department 

NOTICES 

Meetings:  ^ 

Defense  Reform  Task  Force,  48628 

Science  Board  task  forces,  48629 

Defense  Special  Weapons  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  48630 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48634-48635 
Submission  for  OMB  review;  comment  request,  48635- 
48636 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Secretary  of  Energy  Advisory  Board,  48636 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Avila  Beach.  San  Luis  Obispo  Coimty,  CA;  remediation 
plan,  48630-48631 
Meetings: 

Coastal  Engineering  Research  Board.  48631 
Patent  licenses;  non-occlusive,  exclusive,  or  piartially 
exclusive: 
Sloped  face  ice  control  surface  method,  et  al.,  48631- 
48633 
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Environmental  Protection  Agenqf 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  48480-48485 
PnOPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  48586-48587 
New  Mexico.  48587-48588 
Nonces 
Meetings: 

Ozone  Transport  Commission,  48648-48649 
Pesticide  registration,  cancellation,  etc.: 
Pesticide  producing  establishment's  registration; 
termination,  48649-48656 
Reports  and  guidance  documents;  availability,  etc.: 
Site-specific  flexibility  requests  for  municipal  solid  waste 
landfills  in  Indian  coimtry,  48656-48657 

Environmental  Quaitty  Council 

See  Coimcil  on  Environmental  Quality 

Exocutivo  Offic«  of  tho  PrMidont 

See  Council  on  Environmental  Quality 
See  National  Drug  Control  Policy  Office 
See  Presidential  Docimients 
See  Science  and  Technology  Policy  Office 

Fodorai  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bombardier,  48477-48479 
PROPOSED  RULES 
Airworthiness  directives: 

AeroSpace  Technologies  of  Australia  Pty  Ltd.,  48520- 
48524 

Aerostar  Aircraft  Corp..  48581-48584 

Cessna.  48560-48563 

Cessna  Aircraft  Co.,  48528-48531,  48535-48538 

Fairchild,  48574-48577 

Gulfstream,  48563-48567 

Gulfatream  American,  48577-48581 

Harbin  Aircraft  Manufacturing  Corp.,  48513-48517 

Industrie  Aeronautiche  e  Meccaniche  Rinaldo  Piaggio. 
S.p.A.,  48502-48506 

Lockheed.  48570-48573 

McDonnell  Douglas.  48553-48556 

Mitsubishi,  48567-48570 

New  Piper  Aircraft,  Inc.,  48542-48549 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  48524- 
48528 

Pilatus  Aircraft,  Ltd.,  48499-48502 

Pilatus  Britten-Norman  Limited,  48538-48542 

Raytheon.  48517-48520.  48531-48535 

Salveliner,  48556-48560 

SLM  Marchetti.  48510-48513 

SOCATA-Groupe  AEROSPATLM^.  48506-48510 

Twin  Commander  Aircraft  Corp.,  48549-48553 
NOnCES 

Airport  privatization  pilot  program;  application  procedures. 
48693-48708 

Fadarai  Communications  Commission 

RULES 

Common  carrier  services: 
Access  charges — 
Local  exchange  carriers;  price  cap  performance  review, 
etc;  correction.  48485—48486 


Satellite  communications — 
Space  and  earth  station  application  and  licensing 
requirements;  streamlining.  48486-48487 
Television  broadcasting: 
Closed  captioning  of  video  programming; 
implementation,  48487-48496 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48658- 
48659 

Federal  Deposit  Insurartce  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48659 

Federal  Energy  Regulatory  Commisalon 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
New  York  State  Electric  &  Gas  Corp.  et  al.,  48642-48647 
Southern  California  Edison  Co.  et  al..  48647-48648 

Applications,  hearings,  determinations,  etc.: 
El  Paso  Electric  Co.,  48637 
Kern  River  Gas  Transmission  Co.,  48637 
KG  Transmission  Co.,  48638 
Northern  Border  Pipeline  Co.,  48638 
Northern  Natural  Gas  Co.,  48639 
Northwest  Pipeline  Corp.,  48639 
Ozark  Gas  Transmission  System,  48639-48640 
Paiute  Pipeline  Co.,  48640 
Tennessee  Gas  Pipeline  Co..  48640 
Texaco  Natural  Gas  Inc.  et  al..  48640-48641 
Texas  Gas  Transmission  Corp.,  48641 
Transcontinental  Gas  Pipe  Line  Corp.,  48641 
Viking  Gas  Transmission  Co..  48641-48642 
Williston  Basin  Interstate  Pipeline  Co..  48642 

Federal  Reaerve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  48659-48660.  48662 
Change  in  bank  control;  correction,  48659 
Formations,  acquisitions,  and  mergers,  48662—48663 

Federal  Trade  Commission 

NOTICES 

Joint  Venture  Project;  comment  request,  48660-48662 

Finar>clal  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Financial  management  services: 
Federal  payments;  conversion  (two  phases)  of  checks  to 
electronic  fund  transfer.  48714-48726 

Fish  and  Wildlife  Service 
Nonces 

Endangered  and  threatened  species  permit  applications. 
48667 

Food  and  Drug  Administration 

NOTICES 

Food  additive  pwtitions: 

General  Electric  Co..  48665 
Meetings: 

Medical  Devices  Advisory  Committee.  48665 


Federal  Register  /  Vol.  62,  No.  179  /  Tuesday.  September  16.  1997  /  ContMits 


Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee.  48589-48590 

FbreigrvTrade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ccdifomia 
Solectron  Corp.;  electronic/computer/ 

telecommunication  equipment  plant.  48590 
South  Carolina.  48591 
Texas 
AMFELS.  Inc.;  ofbhore  drilling  platforms/shipbuilding, 
48591 

Forest  Service 
Nonces 

Environmental  statements;  availability,  etc: 
Salmon  and  Challis  National  Forests,  ID;  Thompson 
Creek  Mine.  48500 


Administration 
Nonces 

Acquisition  regulations: 
Procurement  integrity  certification  (OF  333);  farm 
cancelladon.  48663 

Oovemment  Printing  Office 
Nonces 
Meetings: 
Depository  Library  Council,  48663 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Preventioo 

See  Food  and  Drug  Administraticm 

See  Healdi  Care  Financing  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTiCes 

Agmcy  information  collection  activities:   . 
Submission  for  OMB  review;  comment  request.  48663 

Heami  Care  Financing  Adminiatratloi^ 
Nonces 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  48666 

Housing  and  Urt>an  Development  Department 
Nonces 

Grants  and  cooperative  agreements;  availability,  etc: 
Public  and  Indian  ^"»ing — 
Drug  elimination  program;  ectension,  48666  48667 

Interior  DepartnfMnt 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Pwk  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 
Nonces 
Antidumping: 
Color  and  monochrome  television  receivers  ftom— 
japan.  48592 


Ckanular  pol)rtetiafluoroethylene  resin  from — 

Italy,  48592-48594 
Oil  country  tubular  goods  from — 

Japan,  48594-48597 
Sul&nilic  acid  from — 

China.  48597-48601 
Titanium  sponge  from — 

Russian  Federation,  48601-48606 
Antidumping  duty  orders  and  findings: 

Determinations  not  to  revoke,  48591-48592 
Countervailing  duties: 
Magnesium,  pure  and  alloy,  from — 

Canada.  48607-48611 

Justice  Department 
See  Parole  CnmmiMfnn 


Pollution  control;  consent  juc^ments: 
Buyken  Industries,  et  al..  48670 

Labor  Department 

See  Pension  and  Welfere  Benefits  Administration 
NOTICES 

Agency  infiumation  collection  acttrities: 
Submission  for  OMB  review;  comment  request.  48670- 
48671 

Land  Management  Bureau  ' 

NOTICES 

Alaska  Native  claims  sriection: 

Calista  Corp..  48667 
Environmental  statements;  availability,  etc: 

Soledad  Mountain  Project.  CA.  48668 
Survey  plat  filings: 

Idaho.  48668 
Withdrawal  and  reservation  of  lands: 

CaUfomia.  48668-48669 

Mem  oysmiia  rTowcnon  Boara 

RUU» 

Practices  and  procedures:  • 
Original  jurisdiction  cases;  delegati(»  of  authority,  etc. 

National  Drug  Control  PoHey  Office 
Nonces 

High  intensity  drug  trafficking  areas  designations;  list. 
48657-48658 

National  Highway  Traffic  Safety  Adminiatration 


Meetings: 

Research  and  development  programs.  48708 
Motor  vehicle  safsty  standards;  exemption  petiticms.  elcu 

Genraal  Motors  Corp..  48708-48709 
Motor  vehicles  safety  standards: 

Nonconforming  vehicles — 


bnportHtion  eligilrility;  detenninations.  48709-48712 
National  Oceanic  and  Almoeptieric  Administration 

RULES 

Fishery  conservation  and  management: 
Aladca;  fisheries  of  Exclusive  Economic  Ztme — 
Pollock.  48497-48498 
Tuna,  Atlantic  bluefin  fisheries.  48497 
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NOTICES  .        -.  ...':^'." 

Permits: 

Marine  mammals,  48611 
Senior  Executive  Service: 

jperformance  Review  Board;  membership.  48612 

National  Park  Service 

NOTICES 
Meetings: 
Mary  McLeod  Bethune  Council  House  National  Historic 
Site  Advisory  Commission,  48669 

Natural  Resources  Conaervation  Service 

RULES 

Water  Bank  Program: 
Responsibility  transferred  from  Agricultural  Stabilization 
and  Conservation  Service  to  NRCS,  48471-48475 

Navy  DefMrtment 

NOTICES 
Privacy  Act 
Systems  of  records,  48633-48634 

NelghbortKMd  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  48674 

Nuclear  Regulatory  Commiaaion 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  48674 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  48880 
Meetings;  Sunshine  Act,  48681 
Site  decommissioning  management  plan;  sites: 

Removals  from  list — 
Cimarron  Corp.  Site,  OK,  48681-48682 
Applications,  hearings,  determinations,  etc.: 

Cleveland  Electric  Illuminating  Co.,  et  al.,  48674-48676 

Entergy  Operations,  Inc..  48677 

Pacific  Gas  and  Electric  Co.,  48677-48679 

South  Carolina  Electric  and  Ga^Co.,  48679-48680 

Pacific  Northwest  Electric  Power  and  ConaervaHon 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Northwest  conservation  and  electric  pownr  plan,  46682 


1.*     ...J     -T. 


Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  48670 

Pension  and  Weifara  Danaflta  Administration 
Nonccs 

Employee  benefit  plans;  prohibited  transaction  exmnptions: 
Bricklayers  and  Allied  Crafts  Local  No.  74  of  DuPags 
County  et  al.,  48672-48673 

Presidential  Documents 

AOMaSSnUTIVE  OnOERS 

Trading  With  the  Enemy  Act;  extension  of  the  exercise  of 

certain  authorities  (Presidential  Determination  No.  97- 

32  of  September  12.  1997),  48729 

Proapectlve  Payment  Assessment  Commission 

NOTICES 
Meetings,  48683 


Public  Debt  Bureau 
See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programa  Administration 

RULES 

Pipeline  safety: 
Liquefied  natural  gas  regulations:  miscellaneous 
amendments,  48496-48497 

Science  and  Technology  Policy  Office 

NOTICES 
Meetings: 
President's  Committee  of  Advisors  on  Science  and 
Technology,  48658 

Securities  and  Exchar>ge  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  48683 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  48686-48688 
American  Stock  Exchange,  Inc.,  et  al.,  48683-48686 
National  Association  of  Sectuities  E)ealers,  Inc.,  48688- 

48691 
New  York  Stock  Exchange,  Inc.,  48691-48692 

Small  Business  Administration 

RULES 

Conflict  of  interests,  46477 

NOTICES 

Disaster  loan  areas: 

Michigan.  48692-48693 

Substance  Abuae  and  Mental  Health  Services 
Administration 

NOTICES 

Grant  and  cooperative  agreement  aMrards: 
American  Council  for  Drug  Education  of  New  York. 
48666 

Surface  Tranaportation  Board 

RULES 

Practice  and  procedure: 
Statutory  jurisdiction;  volimtaiy  arbitration  of  certain 
disputes 
Ccwiection,  48497 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

PROPOSED  RULES 

Truth  in  airfares,  48584-48585 

Treasury  Department 

See  Fiscal  Service 
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United  States  InformaHon  Agency 

NOTICES 

Art  objects;  importation  for  exhibitions: 

Renoir's  Portraits:  Impressions  of  an  Age.  48712 
Meetings: 

Public  Diplomacy.  U.S.  Advisaiy  Commission.  46712 


Pwta  In  TMa 


PartH 

Department  of  tibe  Traasory,  Hacal  Service.  48714-48726 

PWtM 

The  President.  48729 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Bactronlc  BuHotin  Board 

Free  Elsctmuc  Bulletin  Board  lervice  for  Public  Law 
numbers.  Federal  Messier  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1536  or  275-0920. 


Pubile  Laws  Bactronic  Notification  Servlea 
Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENSCGFOGOV  with  the  mets^e:  SUBSOUBS  PENS-L 
FmSTNAME  LASTNAMB. 
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48449 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  tttis  month  can  be  found  in  the 
Reader  Aids  section  at  the  arxl  of  this  issue. 


Rules  and  Regulations 


3CFR 

- 

MMnocwMfcims: 

Prestdential 

Determination  Na 

.. 

97-32  of  September 

12.  1997 „..„, 

..48729 

5CFR 

1201 

„48449 

7CFR 

201                       

„48456 

361 .    ...- 

„.4e456 

633 

„>48471 

9CFR 
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...48475 

13  CFR 

105 

...48477 

14  CFR 

39 

...48477 

39  (24  documents) 48499, 

48502. 48506. 48510. 48513. 
4851 7, 48520,  48524.  48528. 
48531 ,  48535. 48538. 48542, 
48546, 48549, 48553, 48556. 
48560, 48563. 48567. 48570, 
48574,48577.48581 

260 „ 48584 

31  CFR 


208 „ 48714 

32  CFR 

505 48480 

40  CFR 

52  (2  documem^ 48480, 

48483 

52  (3docunents) „...48585 

48586 

47  CFR 

25 48486 

61 48485 

69 48486 

79 48487 

49  CFR 

1 93 48496 

1002 48497 

1108 48497 

50  CFR 

285 48497 

679  (2  documents) 48497 

48498 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tities  pursuant  to  44  U.S.C.  15ia 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintarxjent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeie 


MERIT  SYSTEMS  PROTECTION 
BOARD 


5CFR  Part  1201 


AOBICY:  Merit  Systems  Protectioii 

Board. 

ACTION:  Inteiiin  rule;  request  for 

comments. 


f :  The  Merit  Systems  Protection 
Board  is  amending  its  rules  of  practice 
and  procedme  for  original  jurisdiction 
cases  to  permit  assignment  of  certain  of 
these  cases  to  a  fudge  other  ttiAw  the 
Administrative  Law  Judge,  to  provide 
for  delegation  of  authority  to  the 
Administrative  Law  Judge  to  decide 
Special  Counsel  stay  requests,  and  to 
provide  for  judges  to  issue  initial 
decisions,  rather  than  recommended 
decisions,  in  Special  Counsel 
complaints  (including  alleged  violations 
of  the  Hatch  Act)  and  proposed  actions 
against  administrative  law  judges. 
Certain  other  changes  are  made  to 
reorganize  and  up^te  the  rules 
governing  adjudication  of  original 
jurisdiction  cases  for  the  benefit  of  the 
Board's  customers.  These  changes  are 
the  result  of  a  recommendation  made  by 
the  Board's  Reinventing  Government  II 
(REGO  n)  Task  Force  and  a  review  by 
the  Board  of  its  delegations  of  authority 
to  decide  original  jiuisdiction  cases. 
They  are  intended  to  streamline  the 
Board's  adjudicatory  procedures  so  that 
it  can  manage  its  original  jurisdiction 
caseload  more  efficiently  and 
effectively. 

DATES:  Efibctive  date  September  18, 
1997.  Submit  written  comments  on  or 
b^ore  November  17.  1997. 
ADDRESSES:  Send  conunents  to  Robert  E. 
Taylor,  Qerk  of  the  Board,  Merit 
Systems  Protection  Board,  1120 
Vermont  Avoiue,  NW,  Washington,  DC 
20419.  Comments  may  be  sent  viae- 
mail  to  mspbSnupb^v. 
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FOR  FURTHER  MRdfMATKM  CONTACT: 
Robert  E.  Taylor,  Qerk  of  the  Board, 
(202) 653-7200. 

StIPPLaCNTARY  INPOfMATION:  In 
response  to  the  second  phase  of  the 
Administration's  Reinventing 
Government  initiative  (REGO  EQ,  the 
Chairman  of  the  Merit  Systems 
Protection  Board  appointed  a  REGO  n 
Task  Force  to  review  all  Board 
operations  and  to  make 
recommendationa  for  changes  in 
organization,  functions,  and  procedures 
that  would  enable  the  agency  to 
continue  performing  its  functions 
effectively  at  the  reduced  budget  and 
staffing  levels  expected  through  fiscal 
year  2000.  One  recommendation  of  the 
Task  Force  with  respect  to  the  Board's 
adjudicatory  function,  subsequently 
approved  by  the  Board,  was  Qiat  the 
regulations  for  original  jiuisdiction 
cases  be  amended  to  permit  the  issuance 
of  an  initial  decision  in  Special  Counsel 
complaints  and  proposed  actions 
against  administrative  law  judges, 
subject  to  a  fwtition  for  review  of  the 
initial  decision  by  the  Board. 
The  Board  also  reviewed  its 
delegations  of  authority  to  decide 
original  jurisdiction  cases  and 
determined  that  it  should  have  the 
flexibility  to  assign  to  any  of  its  judges 
those  cases  that  are  not  required  by  law 
to  be  heard  by  an  administrative  law 
judge.  In  addition  to  malring  these 
changes,  which  are  intended  to  enable 
the  Board  to  manage  its  caseload  more 
efficiently  and  e£EM:tively,  the  Board  is 
taking  this  opportunity  to  reorganize 
and  update  its  cviginal  jurisdiction 
regulations  for  the  benefit  of  its 
customers. 

This  amendmmit  to  5  CFR  part  1201 
revises  the  Board's  procedures  for  the 
adjudication  of  ori^nal  jiuisdiction 
cases  set  forth  in  subpart  D.  The 
following  are  the  principal  changes: 

(a)  Su^Mul  D  has  been  reorganized  so 
that,  following  an  introductory  section, 
there  are  separate,  self-contained 
provisions  setting  forth  the  procedures 
for  each  kind  of  original  jurisdiction 
case  covered  by  the  subptait  The 
introductory  section,  1201.121,  sets 
forth  the  jurisdictional  scope  of  subpart 
D  and  the  applicability  of  other  subparts 
of  part  1201.  The  procedures  for  each 
kii\{i  of  original  jurisdiction  case  then 
are  set  forth  in  the  following  sections: 
1201.122  through  1201.127  for  Special 
Counsd  disciplinary  artfnp  Y^itripl^intff 


(including  Hatch  Act  cases),  1201.128 
through  1201.133  for  Special  Counsel 
corrective  action  complaints,  1201.134 
through  1201.136  for  Special  Counsel 
stay  requests,  1201.137  through 
1201.142  for  actions  against 
administrative  law  judges,  and  1201.143 
through  1201.145  for  informal  hearings 
in  proposed  removals  of  career 
appointees  from  the  Senior  Executive 
Service  for  performance  reasons.  For 
each  kind  of  case,  the  sections  have 
been  rearranged  to  follow  the 
chronology  of  a  case  as  it  proceeds 
through  filing  of  the  complaint  or 
request,  answer,  adjudication,  decision, 
and  review  (if  any).  The  provisions  on 
protective  onl«s  are  moved  to  the  end 
of  the  subpart,  S§  1201.146  through 
1201.148.  and  are  revised  to  clarify  thai 
protective  orders  may  be  issued  in 
connection  with  any  pending  original 
jurisdiction  proceeding,  as  well  as 
during  the  course  of  an  investigatitm  bj 
the  Special  CounseL 

(b)  The  provisions  on  assignment  of 
cases  to  an  administrative  law  judge  for 
hearing  (formerly  in  §§  1201.129  and 
1201.135)  have  been  replaced  by  new 
provisions  in§§  1201.125  and  1201.140 
stating  that  Special  Counsel  disciplinary 
action  complaints  (including  Hatch  Act 
cases)  and  proposed  agency  actions 
against  administrative  law  judges  will 
be  heard  by  an  administrative  law  judge. 
Because  a  hearing  before  an 
administrative  law  judge  is  required  by 
law  in  these  kinds  of  cases  (see  5  U.S.C 
1215(aK2)(C)  and  5  U.S.C  554(aK2)),  all 
such  cases  will  continue  to  be  assigned 
to  the  Board's  Administrative  Law  Judge 
at  headquarters.  New  provisions  have 
been  added  at  §§  1201.131  and  1201.144 
to  provide  the  Board  flexibility  to  assign 
Special  Counsel  corrective  action 
complaints  and  Senior  Executive 
Service  periormance-based  removal 
cases  to  any  of  its  judges,  as  defined  at 
$  1201.4(a).  That  section  defines  "judge" 
as:  "Any  person  authorized  by  the 
Board  to  hold  a  hearing  or  to  decide  a 
case  without  a  hearing,  including  an 
attorftey-examiner,  an  administrative 
judge,  an  administrative  law  judge,  the 
Board,  or  any  member  of  the  Boaid." 
Under  these  new  provisions,  therefore, 
a  Special  Counsel  corrective  action 
complaint  or  a  Senior  Executive  Service 
performance-based  removal  case  can  be 
assigned  to  a  judge  in  one  of  the  Board's 
regional  or  field  offices  or  to  a  judge 
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(including  an  administrative  law  judge) 
at  the  Board's  headquarters. 

(c)  The  provisions  for  Special  Counsel 
requests  for  stays  of  personnel  actions 
have  been  revised  to  provide  that  any 
member  of  the  Board  may  delegate  to  an 
administrative  law  judge  the  authority 
to  decide  an  initial  stay  request.  See 
§1201.134. 

(d)  The  provisions  on  filing  Special 
Counsel  corrective  action  complaints 
and  Senior  Executive  Service 
performance-based  removal  cases  have 
been  revised  to  require  that  subsequent 
pleadings  be  filed  with  the  office  where 
the  judge  to  whom  the  case  is  assigned 
is  located.  See  §§  1201.128  and 
1201.143.  When  a  case  is  assigned  to  a 
judge  in  a  regional  or  field  office,  an 
acknowledgment  order  will  be  iasued 
directing  that  subsequent  pleadings  be 
filed  with  the  office  where  the  judge  is 
located. 

(e)  The  provisions  on  filing  original 
jurisdiction  cases  have  been  revised  to 
reqtiire  that  telephone  and  facsimile 
numbers,  as  well  as  names  and 
■ddieasus.  be  provided  on  a  certificate 
of  MTvice.  See  §§  1201.122, 1201.128, 
1201.134.  1201.137.  and  1201.143. 

(f)  The  provisions  on  serving  copies  of 
initial  complaints  and  requests  in 
original  jurisdiction  cases  have  been 
reused  to  require  that  service  be 
accomplished  by  the  filer — the  Special 
Counsel,  the  agency  proposing  an  action 
against  an  administrative  law  judge,  or 
the  career  appointee  in  the  Senior 
Executive  Service  who  is  requesting  an 
informal  hearing.  Sue  §§  1201.122, 
1201.128, 1201.134. 1201.137,  and 
1201.143.  Previously,  service  in  original 
jurisdiction  cases  was  accomplished  by 
the  Clerk  of  the  Board  (see  former 

$  1201.122(b)).  The  provisions  on 
serving  copies  of  subsequent  pleadings 
are  unchanged. 

(g)  New  provisions  have  been  added 
to  require  die  Clerk  of  the  Board  to 
furnish  a  copy  of  the  applicable  Board 
regulations  to  each  respondent  (other 
than  a  Federal,  State,  or  local 
govenunent  agency)  named  in  a  Special 
Counsel  disciplinary  action  complaint 
or  a  proposed  agency  action  against  an 
administrative  law  judge.  Furthermore, 
the  Clerk  must  advise  each  respondent 
of  his  or  her  procedural  rights  and  the 
Board's  requirements  regarding  the  time 
limit  for  filing  a  response  to  the 
complaint  and  the  content  of  the 
response.  See  §§  1201.124  and  1201.139. 

(n)  The  provision  on  contents  of  a 
Special  Counsel  disciplinary  action 
complaint,  §  1201.123,  has  been  revised 
to  describe  more  specifically  the 
prohibited  conduct  and  violations  of 
law  that  can  form  the  basis  for  a 
disciplinary  action  complaint,  and  to 


eliminate  an  obsolete  provision.  As 
revised,  the  provision  states  that  a 
disciplinary  action  may  be  brought 
against  an  employee  alleged  to  have 
committed  a  prohibited  personnel 
practice,  to  have  committed  a  violation 
described  in  5  U.S.C.  1216,  to  have 
violated  the  Hatch  Act  prohibitions 
applicable  to  State  and  local 
government  employees  under  5  U.S.C 
1505,  or  to  have  knowingly  and 
willfully  refused  or  failed  to  comply 
with  an  order  of  the  Board.  The 
reference  to  the  Federal  Employees 
Flexible  and  Compressed  Work 
Schedule  Act  (formerly  at 
§  1201.123(a)(4))  has  been  deleted  as  no 
longer  necessary.  A  corresponding 
revision  has  been  made  in  §  1201.126  to 
delete  the  provisions  regarding 
discipline  the  Board  can  impose  under 
the  Federal  Employees  Flexible  and 
Compressed  Work  Schedule  Act 
(formerly  at  §  12bl.l26(e)). 

(i)  A  new  provision  bas  been  added 
that  provides  any  person  on  whose 
behalf  the  Special  Counsel  brings  a 
corrective  action  complaint  the  right  to 
request  intervention  in  the  Board 
proceeding  under  the  provisions  of 
§  1201.34.'The  current  language 
regarding  the  right  of  any  person  alleged 
to  have  been  the  subject  of  any 
prohibited  personnel  practice  alleged  in 
the  complaint  to  make  written 
comments  is  revised  to  clarify  that  this 
right  applies  regardless  of  whether  such 
a  person  requests  and  is  granted 
intervenor  status.  The  current  language 
regarding  the  rights  of  the  Special 
Counsel,  the  agency  involved,  and  the 
Office  of  Personnel  Management  to 
provide  oral  or  written  comments  is 
unchanged.  See  §  1201.130. 

(j)  New  provisions  have  been  added 
permitting  judges  to  issue  initial 
decisions  in  Special  Counsel  corrective 
action  complaints.  Special  Counsel 
disciplinary  action  complaints  (with 
one  exception,  described  in  paragraph 
(k)  below),  and  proposed  agency  actions 
against  administrative  law  judges.  Such 
initial  decisions  will  be  subject  to  a 
petition  for  review  by  the  Board.  See 
§§  1201.125,  1201.131,  and  1201.140. 
Tbese  provisions  replace  the  procedure 
in  the  former  §  1201.129,  which 
provided  for  an  administrative  law 
judge  to  issue  a  recommended  decision, 
subject  to  exceptions  and  a  final 
decision  by  the  Board. 

(k)  In  a  Hatch  Act  case  involving  a 
Federal  or  District  of  Columbia 
government  employee,  where  an 
administrative  law  judge  determines 
that  removal  of  the  employee  is  not   ^ 
warranted,  he  or  she  is  without  statutory 
authority  to  order  a  lesser  penalty.  The 
statute  provides  that  the  Board  may 


impose  a  lesser  penalty  of  not  less  than 
a  30-day  suspension  only  if  the  Board 
finds  "by  unanimous  vote"  that  the 
violation  does  not  warrant  removal.  5 
U.S.C.  7325.  Therefore,  the  regulations 
provide  at  §  1201. 125(c)  that  in  such  a 
case,  the  administrative  law  judge  will 
issue  a  recommended  decision,  subject 
to  exceptions  and  a  final  decision  by  the 
Board.  The  procedures  applying  in  this 
instance  are  the  sami6  as  those  under  the 
former  §1201.129. 

(1)  A  new  provision  has  been  added  to 
state  the  statutory  right  (at  5  U.S.C. 
1508)  for  an  aggrieved  party  to  obtain 
judicial  review  of  a  Board  decision  in  a 
Hatch  Act  case  involving  a  State  or  local 
government  employee.  See 
§  1201.127(b). 

(m)  In  the  provisions  governing 
extension  of  a  Special  Counsel  stay  that 
has  been  granted,  a  new  requirement 
has  been  added  that  the  Special  Counsel 
file  any  request  for  extension,  along 
with  its  supporting  brief,  at  least  15 
days  before  the  expiration  date  of  the 
stay.  A  time  limit  of  10  days  firom  the 
date  of  filing  of  the  Special  Counsel's 
brief  is  established  for  the  filing  of  any 
agency  response.  See  §  1201.138(b)'. 
These  changes  are  intended  to  ensure 
that  there  is  sufficient  time  to  decide  a 
request  for  extension  of  a  stay  before  the 
expiration  date  of  the  stay. 

(n)  In  the  provisions  governing 
extension  of  a  Special  Counsel  stay  that 
has  been  granted,  the  requirement  that 
the  Special  Counsel  provide  periodic 
reports  during  the  pendency  of  the  stay 
(formerly  at  §  1201.127(c)(3))  has  been 
deleted.  In  its  place  bas  been  added  a 
requirement,  reflecting  current  Board 
practice,  that  the  agency  ordered  to  stay 
a  personnel  action  provide  evidence  of 
compliance  with  the  stay  order  within 
five  working  days  of  the  date  of  the 
order.  See  §120 1.1 36(c). 

(o)  A  new  section  has  been  added  to 
the  provisions  on  "Actions  Against 
Administrative  Law  Judges"  to  cover  the 
situation  in  which  a  complaint  is  filed 
by  an  administrative  law  judge  rather 
than  an  agency.  In  this  situation,  the 
administrative  law  judge  may  allege  that 
the  employing  agency  bas  interfered 
with  the  judge's  qualified  decisional 
independence  so  as  to  constitute  a 
constructive  removal  or  other  action 
under  5  U.S.C.  7521  that  has  not  been 
authorized  by  the  Board.  See  §  1201.142. 

The  revised  procedures  in  subpart  D 
will  be  applied  to  original  jurisdiction 
cases  that  are:  (1)  Pending  on  the 
effective  date  of  this  interim  rule,  except 
for  cases  pending  before  the  Board  on  a 
recommended  decision  of  an 
administrative  law  judge;  (2)  remanded 
by  the  Board  to  a  judge  on  or  after  the 
effective  date  of  tbis  interim  rule;  and 


(3)  filed  on  or  after  the  effective  date  of 
this  interim  rule. 

The  Board  is  publishing  this  rule  as 
an  interim  rule  pursuant  to  5  U.S.C. 
1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights,  Govenunent 
employees. 

Accordingly,  the  Board  amends  SOU 
part  1201  as  follows: 

PART  1201-{AMENDEO] 

1.  The  authority  citation  for  part  1201 
cmitinues  to  read  as  follows: 

Aathority:  5  U.S.Q  1204  and  7701.  and  38 
U.S.C  4331.  unless  otherwiae  noted. 

2.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D    Procedutee  lof  Original . 
<Hifiaaiciion  i 


GENERAL 

Sec. 

1201.121  Scope  of  juriadiction;  application 
of  subparts  B,  F,  and  H. 

Special  Coonsel  DiadpUiiaiy  Action 

1201.122  Filing  complaint:  serving 
documents  on  parties. 

1201.123  ContenU  of  complaint 

1201.124  RigbU;  answer  to  complaint 

1 201 . 1 25  Administrative  law  judge. 

1201.126  Final  decisions. 

1201.127  )udicial  review. 

Special  Coaaael  CoRKttve  AcUow 

1201.128  Filing  complaint:  serving 
dociunents  on  parties.^- 

1 201 .129  Contentsof complaint 

1 201 . 1 30  Rights;  answer  to  complaint 

1201.131  Judge. 

1201.132  Final  decisions. 

1201.133  Judicial  review. 

Special  Conosal  Eeqaests  fiwr  Stays 

1201.134  Deciding  oCBcial;  filing  stay 
request;  serving  documents  on  parties. 

1201.135  ContenU  of  stay  request 

1201.136  Action  on  stay  request 

Actions  Against  Administrative  Law  Jadges 

1201.137  Covered  actions;  filing  complaiBt' 
swving  documents  on  parties. 

1201.138  Contents  of  complaint 

1201.139  Rights;  answer  to  complaint 

1201.140  Judge;  requirement  for  finding  of 
good  cause. 

1201.141  Judicial  review. 

1201.142  Actions  filed  by  administrative 
law  fudges. 

Renioval  Fran  the  Senior  Execntive  Service 

1201.143  Right  to  hearing:  filing  complaint; 
serving  documents  on  parties. 

1201.144  Hearing  procedures;  refsRing  the 
record. 

1201.145  No  appeal. 

>  br  Protective  Onien 


1201.146    RsquesU  for  protective  orders  by 
Ihe  Special  CounaeL 


1201.147  Requests  for  protective  orders  by 
persons  other  than  the  Special  Counsel. 

1201.148  Enforcement  of  protective  orders. 

Subpart  D—Proc8duras  for  Original 
Juriadiction  Caaaa 

General 

{1201.121    Scope  of  Jurisdiction; 
application  of  sutipart*  B.  F,  and  H. 

(a)  Scope.  The  Board  has  original 
jurisdiction  over  complaints  filed  by  the 
Special  Counsel  seeking  corrective  or 
disciplinary  action  (including 
complaints  alleging  a  violation  of  the 
Hatch  Political  Activities  Act),  requests 
by  the  Special  Counsel  for  stays  of 
certain  personnel  actions,  proposed 
agency  actions  against  administrative 
law  judges,  and  removals  of  career 
appointees  fiom  the  Senior  Executive 
Service  for  performance  reasons. 

(b)  Application  of  subparts  B,  F,  and 
H.  (1)  Except  as  otherwise  expressly 
provided  by  this  subpart,  the  regidations 
in  subpart  B  of  this  part  applicable  to 
appellate  case  processing  also  apply  to 
original  jurisdiction  cases  procmsed 
under  this  subpart. 

(2)  Subpart  F  of  this  part  applies  to 
enforcement  proceedings  in  connection 
with  Special  Counsel  complaints  and 
stay  requests,  and  agency  actions  against 
administrative  law  judges,  decided 
imder  this  subpart. 

(3)  Subpart  H  of  this  part  applies  to 
requests  for  attorney  fees  or 
compensatory  damages  in  connection 
with  Special  Counsel  corrective  and 
disciplinary  action  complaints,  and 
agency  actions  against  administrative 
law  judges,  decided  imder  this  subpart 
Subpart  H  of  this  part  also  applies  to 
requests  for  consequential  damages  in 
connection  with  Special  Counsel 
corrective  action  complaints  decided 
imder  this  subpart 

Special  CouDsel  Disciplinary  Actions 

f  1201.122    FMng  complaint;  ssrving 
documents  on  partisa> 

(a)  Place  of  filing.  A  Special  Coimsel 
complaint  seeking  disciplinary  action 
imder  5  U.S.C  1215(8Ml)  (iiKluding  a 
complaint  alleging  a  violation  of  the 
Hatch  Political  Activities  Act)  must  be 
filed  with  the  Clerk  of  the  Board. 

(b)  Initial  filing  and  service.  The 
Special  Counsel  must  file  two  copies  of 
the  complaint,  together  «vith  numbered 
and  tabbed  exhibits  or  attachments,  if 
any,  and  a  certificate  of  service  listing 
each  party  or  the  party's  representative. 
The  certificate  of  service  must  show  the 
last  known  address,  telephone  numbm, 
and  facsimile  number  of  each  party  or 
representative.  The  Special  Counsel 
must  serve  a  copy  of  the  complaint  on 


each  party  or  the  party's  representative, 
as  sho%vn  on  the  certificate  of  swvice. 

(c)  Subsequent  filings  and  service. 
Each  party  must  serve  on  every  other 
party  or  the  party's  representative  one 
copy  of  each  of  its  pleadings,  as  defined 
by  §1201.4(b).  A  certificate  of  service 
describing  how  and  when  service  was 
made  must  accompany  each  pleading. 
Each  party  is  responsible  for  notifying 
the  Boerd  and  the  other  parties  in 
writing  of  any  change  in  name,  address, 
telephone  number,  or  facsimile  number 
of  the  party  or  the  party's  representative. 

(d)  Method  of  filing  and  service.  Filing 
may  be  by  mail,  by  facsimile,  by 
commercial  overnight  delivery,  or  by 
personal  delivery  to  the  Clerk  of  the 
Board.  Service  may  be  by  mail,  by 
focsimile,  by  commercial  overnight 
delivery,  or  by  personal  delivery  to  each 
party  or  the  party's  representative,  as 
shown  on  the  certificate  of  service. 

S  1201.123    Contents  of  complaint 

(a)  If  the  Special  Counsel  determines 
that  the  Board  should  take  any  of  the 
actions  listed  below,  he  or  she  must  file 
a  written  complaint  in  accordance  with 
$1201.122  of  this  part,  stating  with 
particularity  any  alleged  violatioiu  of 
law  or  regulation,  along  with  the 
supporting  facts. 

(1)  Action  to  discipline  an  employee 
alleged  to  have  committed  a  prohibited 
personnel  practice,  5  U.S.C. 
1215(aKl)(A); 

(2)  Action  to  discipline  an  employee 
alleged  to  have  violated  any  law,  nde, 
or  regulation,  or  to  have  engaged  in 
prohibited  conduct  within  the 
jurisdiction  of  the  Special  Counsel 
under  5  U.S.C  1216  (including  an 
alleged  violation  by  a  Federal  or  District 
of  Coliunbia  government  employee 
involving  political  activity  prohibited 
under  5  U.S.C.  7324).  5  U.S.C. 
1215(aHl)(B),  1216(a),  and  1216(c); 

(3)  Action  to  discipline  a  State  or 
local  government  employee  for  an 
allied  violation  involving  prohibited 
political  activity,  5  U.S.C  1505;  or 

(4)  Action  to  discipline  an  employee 
for  an  alleged  knowing  and  willful 
refusal  or  failure  to  comply  writh  an 
order  of  the  Board,  5  U.S.C 
1215(a)(1)(C). 

(b)  The  administrative  law  judge  to 
whom  the  complaint  is  assigned  may 
order  the  Special  Counsel  and  the 
responding  party  to  file  briefs, 
memoranda,  or  both  in  any  disciplinary 
action  complaint  the  Special  Counsel 
brings  before  the  Board. 

11201.124    RlgMs;answsrtocomplalnL 

(a)  Responsibilities  of  Clerk  of  the 
Board.  The  Clerk  of  the  Board  shall 
fiimish  a  copy  of  the  applicable  Board 


48452    Federal  Regislar  /  Vol.  62.  No.  179  /  Tuesday.  September  16,  1997  /  Rules  and  RegulatJoiu 


Fadaral  Regiater  /  Vol.  62.  No.  179  /  Tuesday.  September  16,  1997  /  Rules  and  Regulations   48453 


regulatioiis  to  each  party  that  is  not  a 
Federal,  State,  or  local  government 
agency  and  shall  inform  such  a  party  of 
the  party's  rights  under  paragraph  (b)  of 
this  section  and  the  requirements 
regarding  the  timeliness  and  content  of 
an  answer  to  the  Special  Counsel's 
complaint  under  p>aragraphs  (c)  and  (d). 
respectively,  of  this  section. 

(b)  Rights.  When  the  Special  Counsel 
files  a  complaint  proposing  a 
disciplinary  action  against  an  employee 
under  5  U.S.C  1215(aKl).  the  employee 
hastheripht 

(1)  To  me  an  answer,  supported  by 
affidavits  and  docxmientary  evidence; 

(2)  To  be  represented: 

(3)  To  a  hearing  on  the  record  before 
an  administrative  law  judge; 

(4)  To  a  written  decision,  issued  at  the 
earliest  practicable  date,  in  which  the 
administrative  law  fudge  states  the 
reasons  for  his  or  her  decision;  and 

(5)  To  a  copy  of  the  administrative 
law  judge's  decision  and  subsequent 
final  decision  by  the  Board,  if  any. 

(c)  Fihng  and  default.  A  party  named 
in  a  Special  Counsel  disciplinary  action 
complaint  may  file  an  answer  with  the 
CleA.  of  the  Board  within  35  days  of  the 
data  of  service  of  the  complaint.  If  a 
party  fails  to  answer,  the  failure  may 
constitute  waiver  of  the  right  to  contest 
the  allegations  in  the  complaint 
Unanswered  allegations  may  be 
considered  admitted  and  may  form  the 
basis  of  the  administrative  law  judge's 
decision. 

(d)  Content.  An  answer  must  contain 
a  specific  denial,  admission,  or 
explanation  of  each  foct  alleged  in  the 
complaint  If  the  respondent  has  no 
knowledge  of  a  fact,  he  or  she  must  say 
so.  The  respondent  may  include 
statements  of  foct  and  appropriate 
documentation  to  support  each  denial 
or  defense.  Allegations  that  are 
unanswered  or  admitted  in  the  answer 
may  be  considered  true. 

f  1201.129    AdmMatralive  law  Judge. 

(a)  An  administrative  law  judge  will 
hear  a  disciplinary  action  complaint 
brought  by  the  S{>ecial  Counsel. 

(b)  Except  as  provided  in  paragraph 
(cHl)  of  this  section,  the  administrative 
law  judge  will  issue  an  initial  decision 
on  the  complaint  pursuant  to  5  U.S.C 
557.  The  applicable  provisions  of 

§§  1201.111, 1201.112,  and  1201.113  of 
this  part  govern  the  issuance  of  initial 
decisions,  the  jurisdiction  of  the  judge, 
and  the  finality  of  initial  decisions.  The 
initial  decision  wUl  be  subject  to  the 
procedures  for  a  petition  for  review  by 
the  Board  under  subpart  C  of  this  part 

(c)  (1)  In  a  Special  Counsel  complaint 
seeking  disciplinary  action  against  a 
Federal  or  District  of  Columbia 


govemmoit  employee  for  a  violation  of 
5  U.S.C.  7324,  where  the  administrative 
law  judge  finds  that  the  violation  does 
not  warrant  removal,  the  administrative 
law  judge  will  issue  a  recommended 
decision  to  the  Board  in  accordance 
with  5  U.S.C.  557. 

(2)  The  parties  may  file  %vith  the  Clerk 
of  the  Boaid  any  exceptions  they  may 
have  to  the  recommended  decision  of 
the  administrative  law  judge.  Those 
exceptions  must  be  filed  within  35  days 
after  the  date  of  service  of  the 
recommended  decision. 

(3)  The  parties  may  file  replies  to 
exceptions  within  25  days  after  the  date 
of  8«vice  of  the  exceptions,  as  that  date 
is  determined  by  the  certificate  of 
service. 

(4)  No  additional  evidence  mil  be 
accepted  with  a  party's  exceptions  or 
with  a  reply  to  exceptions  unless  the 
party  submitting  it  shows  that  the 
evidence  was  not  readily  available 
before  the  administrative  law  judge 
closed  the  record. 

(5)  The  Board  will  consider  the 
recommended  decision  of  the 
administrative  law  judge,  together  with 
any  exceptions  and  replies  to  exceptions 
filed  by  the  parties,  and  will  issue  a 
final  written  decision. 


a  Federal  or  District  of  Columbia 
government  employee  has  violated  5 
U.S.C.  7324  and  that  the  violation 
warrants  removal,  the  administrative 
law  judge,  or  the  Board  on  petition  for 
review,  will  issue  a  written  decision 
ordering  the  employee's  removal.  If  the 
administrative  law  judge  determines 
that  removal  is  not  warranted,  the  judge 
will  issue  a  recommended  decision 
under  §1201. 125(c)(1)  of  this  part.  If  the 
Board  finds  by  unanimous  vote  that  the 
violation  does  not  warrant  removal,  it 
will  impose  instead  a  penalty  of  not  less 
than  30  days  suspension  without  pay.  If 
the  Board  finds  by  majority  vote  that  the 
violation  warrants  removal,  it  will  order 
the  employee's  removal. 


11201.126    Fkiai 

(a)  In  any  action  to  discipline  an 
employee,  except  as  provided  in 
paragraphs  (b)  or  (c)  of  this  section,  the 
administrative  law  judge,  or  the  Board 
on  petition  for  review,  may  order  a 
removal,  a  reduction  in  grade,  a 
debarment  (not  to  exceed  five  years),  a 
suspension,  a  reprimand,  or  an 
assessment  of  civil  penalty  not  to 
exceed  $1,100.  5  U.S.C.  1215(a)(3). 

(b)  In  any  action  in  which  the 
administrative  law  judge,  or  the  Board 
on  petition  for  review,  finds  under  5 
U.S.C.  1505  that  a  State  or  local 
government  employee  has  violated  the 
Hatch  Political  Activities  Act  and  that 
the  employee's  removal  is  warranted, 
the  adininistrative  law  judge,  or  the 
Board  on  petition  for  review,  will  issue 
a  written  decision  notifying  the 
employing  agency  and  the  employee 
that  the  employee  must  be  removed  and 
not  reappointed  within  18  months  of  the 
date  of  the  decision.  If  the  agency  fails 
to  remove  the  employee,  or  if  it 
reappoints  the  employee  within  18 
months,  the  administrative  law  judge,  or 
the  Board  on  petition  for  review,  may 
order  the  Federal  entity  administering 
loans  or  grants  to  the  agency  to 
withhold  funds  from  the  agency  as 
provided  under  5  U.S.C.  1506. 

(c)  In  any  Hatch  Act  action  in  which 
the  administrative  law  judge,  or  the 
Board  on  petition  for  review,  finds  that 


f  1201.127    Judicial  I 

(a)  An  employee  subject  to  a  final 
Board  decision  imposing  disciplinary 
action  under  5  U.S.C.  1215  may  obtain 
judicial  review  of  the  decision  in  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit,  except  as  provided 
under  paragraph  (b)  of  this  section.  5 
U.S.C  1215(aH4). 

(b)  A  party  aggrieved  by  a 
determination  or  order  of  the  Board 
under  5  U.S.C.  1505  (governing  alleged 
violations  of  the  Hatch  Political 
Activities  Act  by  State  or  local 
government  employees)  may  obtain 
judicial  review  in  an  appropriate  United 
States  district  court.  5  U.S.C.  1508. 

Special  Couiiaal  CorractiTe  Actkma 

f  1201.128    Filing  ooniplaint:  aarwtng 
uucuiiiaiiw  on  paniss. 

(a)  Place  of  filing.  A  Special  Counsel 
complaint  seeking  corrective  action 
under  5  U.S.C.  1214  must  be  filed  with 
the  Clerk  of  the  Board.  After  the 
complaint  has  been  assigned  to  a  judge, 
subsequent  pleadings  must  be  filed  with 
the  BiMird  office  where  die  judge  is 
located. 

(b)  Initial  filing  and  service.  The 
Special  Counsel  must  file  two  copies  of 
the  complaint,  together  with  numbered 
and  tabbed  exhibits  or  attachments,  if 
any,  and  a  certificate  of  service  listing 
the  respondent  agency  or  the  agency's 
representative,  and  each  person  on 
whose  behalf  the  corrective  action  is 
brought.  The  certificate  of  service  must 
show  the  last  known  address,  telephone 
number,  and  facsimile  number  of  the 
agency  or  its  representative,  and  each 
person  on  whose  behalf  the  corrective 
action  is  brought.  The  Special  Counsel 
must  serve  a  copy  of  the  complaint  on 
the  agency  or  its  representative,  and 
each  person  on  whose  behalf  the 
corrective  action  is  brought,  as  shown 
on  the  certificate  of  service. 

(c)  Subsequent  filings  and  service. 
Each  party  must  serve  on  every  other 


party  or  the  party's  representative  one 
copy  of  each  of  its  pleadings,  as  defined 
by  §1201. 4(b).  A  certificate  of  service 
describing  how  and  when  service  was 
made  must  accompany  each  pleading. 
Each  party  is  responsible  for  notifying 
the  Board  and  the  other  parties  in 
writing  of  any  change  in  name,  address, 
telephone  number,  or  facsimile  number 
of  the  party  or  the  party's  representative, 
(d)  Method  of  filing  and  service.  Filing 
may  be  by  mail,  by  facsimile,  by 
commercdal  overnight  delivery,  or  by 
personal  delivery  to  the  office 
determined  under  paragraph  (a)  of  this 
section.  Sovice  may  be  by  mail,  by 
fiKsimile,  by  commercial  overnight 
delivery,  or  by  personal  delivery  to  each 
party  or  the  party's  representative,  as 
shown  on  tlM  certificate  of  sovice. 

a1201>129   Contents  of  complaint. 

(a)  If  the  Special  Counsel  determines 
that  the  Board  should  take  action  to 
require  an  agency  to  correct  a  prohibited 
personnel  practice  (or  a  pattern  of 
prohibited  personnel  practices)  under  5 
U.S.C.  1214(b)(4).  he  or  she  must  file  a 
written  complaint  in  accordance  with 
$1201.128  of  this  part,  stating  with 
particularity  any  alleged  violations  of 
law  or  regulation,  along  with  the 
supporting  facts. 

(b)  If  the  Special  Counsel  files  a 
corrective  action  with  the  Boerd  on 
behalf  of  an  employee,  former 
employee,  or  applicant  for  employment 
who  has  sought  corrective  action  from 
the  Board  directly  under  5  U.S.C 
1214(aX3).  the  Special  Counsel  must 
provide  evidence  that  the  employee, 
former  employee,  or  applicant  has 
consented  to  the  Specif  Counsel's 
seeking  corrective  action.  5  U.S.C 
1214(a)(4). 

(c)  The  judge  to  whom  die  complaint 
is  assigned  may  order  the  Special 
Counsel  and  the  respondcmt  agency  to 
file  briefr,  memoranda,  or  both  in  any 
corrective  action  complaint  the  SpeidaL 
Counsel  brings  before  the  BoanL 

f  1201.120   WgWa;  sneiei  tDconylaInt 

(a)  Ri^ts.  (1)  A  person  on  whose 
behalf  the  Special  Counsel  brings  a 
corrective  action  has  a  right  to  request 
intervention  in  the  proceeding  in 
accordance  with  the  regulations  in 
§1201.34  of  this  part  The  Clerk  of  the 
Board  shall  notify  each  such  person  of 
this  right. 

(2)  Whan  the  Special  Counsel  files  a 
complaint  seeking  corrective  action,  die 
judge  to  whom  the  complaint  is 
assigned  shall  provide  an  opportuirify 
for  oral  or  written  comments  by  the 
Special  Counsel,  the  agency  involved, 
and  the  Office  of  Personnel 
Management  5  U.S.C.  1214(bM3)(A). 


(3)  The  judge  to  wh<»n  the  complaint 
is  assigned  shall  provide  a  person 
alleged  to  have  been  the  subject  of  any 
prohibited  personnel  practice  alleged  in 
the  complaint  the  opportunify  to  make 
written  comments,  regardless  of 
whether  that  person  has  requested  and 
been  granted  intervener  status.  5  U.S.C 
1214(bM3)(B). 

(b)  Filing  and  default.  An  agency 
named  as  respondent  in  a  Special 
Counsel  corrective  action  complaint 
may  file  an  answer  with  the  judge  to  ■ 
whom  the  complaint  is  assigned  within 
35  days  of  the  date  of  service  of  the 
complaint  If  the  agency  faUs  to  answer, 
die  bUure  may  constitute  waiver  of  the 
right  to  contest  the  allegations  in  the 
complaint  Unanswered  all^ations  may 
be  considered  admitted  and  may  form 
the  besis  of  the  judge's  decision. 

(c)  Content.  An  answer  must  contain 
a  specific  denial,  admission,  or 
expIanaticHi  of  eech  fact  allq^  in  the 
complaint  If  the  respondent  agency  has 
no  Imowledge  of  a  fact,  it  must  say  so. 
The  respondent  may  include  statements 
of  fact  and  appropriate  documentation 
to  support  each  denial  or  defense. 
All^ations  that  are  unanswraed  or 
admitted  in  the  answer  may  be 
considered  true. 


f1201.131 

(a)  The  Board  will  assign  a  conective 
action  complaint  brought  by  the  Special 
Counsel  to  a  judge,  as  defined  at 

§  1201.4(a)  of  this  part,  for  hearing. 

(b)  The  judge  wiil  issue  an  initial 
decision  on  the  complaint  pursuant  to  5 
U.S.C.  557.  The  applicable  jMovisions  of 
§§  1201.111, 1201.112.  and  1201.113  of 
this  part  govern  the  issiiance  of  initial 
decisions,  the  jurisdiction  of  the  judge, 
and  the  finality  of  initial  decisions.  The 
initial  decision  will  be  subject  to  the 
procedures  for  a  petition  for  review  by 
the  Board  under  subpart  C  of  this  part. 


f  1201.122    Final  < 

(a)  In  any  Special  Counsel  complaint 
seeking  corrective  action  based  on  an 
allegation  that  a  prohibited  personnel 
practice  has  been  committed,  the  judge, 
or  the  Board  on  petition  for  review,  may 
order  appropriate  COTrective  action.  5 
U.S.C  1214(bK4)(A). 

(b)  (1)  Subject  to  the  provisions  of 
peragraph  (b)(2)  of  this  section,  in  any 
case  involving  an  alleged  pn^bited 
personnel  practice  dewribed  in  5  U.S.C 
2302(b)(8).  the  judge,  or  the  Board  on 
petition  for  review,  will  order 
appropriate  corrective  action  if  the 
Special  Counsel  demonstrates  that  a 
disclosure  described  under  5  U.S.C 
2302(b)(8)  was  a  contributing  factor  in 
the  personnel  action  that  was  taken  or 
will  be  taken  against  the  individual. 


(2)  Corrective  action  under  paragraph 
(b)(1)  of  this  section  may  not  be  ordered 
if  the  agency  demonstrates  by  clear  and 
convincing  evidence  that  it  would  have 
taken  the  same  personnel  action  in  the 
absence  of  such  disclosure.  5  U.S.C 
1214(b)(4)(B). 

11201.132   Judldil  rawtaMt. 

An  employee,  formw  employee,  or 
applicant  for  employment  who  is 
adversely  afiected  fay  a  final  Board 
decision  on  a  corrective  action 
complaint  iMotight  by  the  Special 
Counsel  may  obtain  judicial  review  of 
the  decision  in  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  5 
U.,S.C  1214(c). 

Spedal  Counael  Kaqnests  fcr  Stqra 

11201.194    DecMlngofllcial:«ng8liy 


(a)  Request  to  stay  personnel  action. 
Under  5  U.S.C.  1214(b)(1),  the  Special 
Counsel  may  seek  to  stay  a  personnel 
action  if  the  Special  Counsel  determinea 
that  there  are  reasonable  grounds  to 
believe  that  the  action  was  taken  or  will 
be  taken  as  a  result  of  a  prohibited 
personnel  practice. 

(b)  Deciaing  official.  Any  monber  of 
the  Board  may  delegate  to  an 
administrative  law  judge  the  authority 
to  decide  a  Special  Counsel  request  for 
an  initial  stay. 

(c)  Place  of  filing.  A  Special  Counsel 
stay  request  must  be  filed  with  the  Qeik 
of  the  Board. 

(d)  Initial  filing  and  service.  The 
Special  Counsel  must  file  two  copies  ot 
the  request,  together  with  numbered  and 
tabbed  exhibits  or  attachments,  if  any, 
and  a  certificate  of  service  listing  the 
respondent  agency  or  the  agency's 
representative.  The  certificate  of  service" 
must  show  the  last  known  address, 
telephone  number,  and  facsimile 
number  of  the  agency  or  its 
representative.  "The  Special  Counsel 
must  serve  a  copy  of  the  request  on  the 
agency  or  its  representative,  as  shown 
on  the  certificate  of  service. 

(e)  Subsequent  filings  and  Benrice. 
Each  party  must  serve  on  every  other 
parfy  or  the  party's  representative  one 
copy  of  each  of  its  pleadings,  as  defined 
by  §1201 .4(b).  A  certificate  of  service 
describing  how  and  Mrhen  service  was 
made  must  accompany  each  pleading. 
Each  puty  is  responsible  for  notifying 
die  Board  and  the  other  parties  in 
writing  of  any  change  in  name,  address, 
telephone  number,  or  &csimile  number 
of  the  party  or  the  party's  representetive. 

(f)  Method  offimtg  and  service.  Filing' 
may  be  by  mail,  by  facsimile,  by 
commercial  overnight  delivery,  or  by 
personal  delivery  to  the  Clerk  of  the 
Board.  Service  may  be  by  mail,  by 
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Cacsimile,  by  commercial  overnight 
delivery,  or  by  personal  delivery  to  each 
party  or  the  party's  representative,  as 
shown  on  the  certificate  of  service. 

f1201.136    Contants  of  stay  rsquasL 

The  Special  Counsel,  or  that  official's 
representative,  must  sign  each  stay 
request,  and  must  include  the  following 
information  in  the  request: 

(a)  The  names  of  the  parties: 

(b)  The  agency  and  officials  involved: 

(c)  The  nature  of  the  action  to  be 
stayed; 

(d)  A  concise  statement  of  facts 
justifying  thsK:harge  that  the  personnel 
action  was  or  will  be  the  result  of  a 
prohibited  personnel  practice:  and 

(e)  The  laws  or  regulations  that  were 
violated,  or  that  will  be  violated  if  the 
stay  is  not  issued. 

f  1201.136    Action  on  stay  raquaat 

(a)  Initial  stay.  A  Special  Counsel 

request  for  an  initial  stay  of  45  days  will 
be  granted  within  three  working  days 
after  the  filing  of  the  request,  unless, 
under  the  bets  and  circumstances,  the 
requested  stay  would  not  be 
appropriate.  Unless  the  stay  is  denied 
within  the  3-day  period,  it  is  considered 
granted  by  operation  of  law. 

(b)  Extension  of  stay.  Upon  the 
Special  Counsel's  request,  a  stay  granted 
under  5  U.S.C.  1214(b)(1)(A)  may  be 
extended  for  an  appropriate  period  of 
time,  but  only  after  providing  the 
agency  with  an  opportunity  to  comment 
on  the  request.  The  Special  Counsel 
must  file  any  request  for  an  extension  of 
a  stay  under  5  U.S.C.  1214(b)(1)(B)  at 
least  15  days  before  the  expiration  date 
of  the  stay.  A  brief  describing  the  facts 
and  any  relevant  legal  authority  that 
should  be  considered  must  accompany 
the  request  for  extension.  Any  response 
by  the  agency  must  be  filed  within  10 
days  of  the  date  of  service  of  the  Special 
Counsel's  brief. 

(c)  Evidence  of  compliance  with  a 
stay.  Within  five  working  days  from  the 
date  of  a  stay  order  or  an  order 
extending  a  stay,  the  agency  ordered  to 
stay  a  personnel  action  must  file 
evidence  setting  forth  bets  and 
circumstances  demonstrating 
compliance  with  the  order. 

(d)  Termination  of  stay.  A  stay  may  be 
terminated  at  any  time,  except  that  a 
stay  may  not  be  terminated: 

(1)  On  the  motion  of  an  agency,  or  on 
the  deciding  official's  own  motion, 
mthout  first  providing  notice  and 
opportunity  for  oral  or  written 
comments  to  the  Special  Counsel  and 
the  individual  on  whose  behalf  the  stay 
was  ordered;  or 

(2)  On  the  motion  of  the  Special 
Counsel  without  first  providing  notice 


and  opportimity  for  oral  or  written 
comments  to  this  individual  on  whose 
behalf  the  stay  was  ordered.  5  U.S.C. 
1214(bKl)(D). 

(e)  Additional  information.  At  any 
time,  where  appropriate,  the  Special 
Counsel,  the  agency,  or  both  may  be 
required  to  appear  and  present  further 
information  or  explanation  regarding  a 
request  for  a  stay,  to  file  supplemental 
briefs  or  memoranda,  or  to  supply 
factual  information  needed  to  make  a 
decision  regarding  a  stay. 

Actions  Against  Administrative  Law 
Judges 

11201.137    Cowarad  actlona;  tWng 
complaint,  serving  documents  on  parties. 

(a)  Covered  actions.  The  jurisdiction 
of  the  Board  under  5  U.S.C  7521  and 
this  subpart  with  respect  to  actions 
against  administrative  law  judges  is 
limited  to  proposals  by  an  agency  to 
take  any  of  the  following  actions  against 
an  administrative  law  judge: 

(1)  Removal; 

(2)  Suspension; 

(3)  Reduction  in  grade; 

(4)  Reduction  in  pay;  and 

(5)  Furlough  of  30  days  or  less. 

(b)  Place  of  filing.  To  initiate  an  action 
against  an  administrative  law  judge 
under  this  subpart,  an  agency  must  file 

a  complaint  with  the  Clerk  of  the  Board. 

(c)  Initial  filing  and  service.  The 
agency  must  file  two  copies  of  the 
complaint,  together  with  niunbered  and 
tabbed  exhibits  or  attachments,  if  any, 
and  a  certificate  of  service  listing  each 
party  or  the  party's  representative. 

The  certificate  of  service  must  show 
the  last  known  address,  telephone 
number,  and  facsimile  number  of  each 
party  or  representative.  The  agency 
must  serve  a  copy  of  the  complaint  on 
each  party  or  this  party's  representative, 
as  shown  on  the  certificate  of  service. 

(d)  Subsequent  filings  and  service. 
Each  party  must  serve  on  every  other 
party  or  the  party's  representative  one 
copy  of  each  of  its  pleadings,  as  defined 
by  §1201. 4(b).  A  certificate  of  service 
describing  how  and  when  service  was 
made  must  accompany  each  pleading. 
Each  party  is  responsible  for  notifying 
the  Board  and  the  other  parties  in 
writing  of  any  change  in  name,  address, 
telephone  number,  or  facsimile  number 
of  the  party  or  the  party's  representative. 

(e)  Method  of  filing  and  service.  Filing 
may  be  by  mail,  by  bcsimile,  by 
commercial  overnight  delivery,  or  by 
personal  delivery  to  the  Clerk  of  the 
Board.  Service  may  be  by,  mail,  by 
facsimile,  by  commercial  overnight 
delivery,  or  by  personal  delivery  to  each 
party  or  the  party's  representative,  as 
shown  on  the  cntificate  of  service. 


11201.138    Contents  of  compialnt 

A  complaint  filed  under  this  section 
must  describe  with  particularity  the 
facts  that  support  the  proposed  agency 
action. 


f  1201.138    Righta:  answer  to  compiaim. 

(a)  Responsibilities  of  derk  of  the 
Board.  The  Clerk  of  the  Board  shall 
furnish  a  copy  of  the  applicable  Board 
regulations  to  each  administrative  law 
judge  named  as  a  respondent  in  the 
complaint  and  shall  inform  each 
respondent  of  his  or  her  rights  under 
paragraph  (b)  of  this  section  and  the 
requirements  regarding  the  timeliness 
and  content  of  an  answer  to  the  agency's 
complaint  under  paragraphs  (c)  and  (d), 
respectively,  of  this  section. 

(0)  Rights.  When  an  agency  files  a 
complaint  proposing  an  action  against 
an  administrative  law  judge  under  5 
U.S.C.  7521  and  this  subpart,  the 
administrative  law  judge  has  the  risht; 

(1)  To  file  an  answer,  supported  by 
affidavits  and  documentary  evidence; 

(2)  To  be  represented; 

(3)  To  a  hearing  on  the  record  before 
an  administrative  law  judge; 

(4)  To  a  written  decision,  issued  at  the 
earliest  practicable  date,  in  which  the 
administrative  law  judge  states  the 
reasons  for  his  or  her  decision;  and 

(5)  To  a  copy  of  the  administrative 
law  judge's  decision  and  subsequent 
final  decision  by  the  Board,  if  any. 

(c)  Filing  and  default.  A  respondent 
named  in  an  agency  complaint  may  file 
an  answer  with  the  Clerk  of  the  Board 
within  35  days  of  the  date  of  service  ot 
the  complaint.  If  a  respondent  £ails  to 
answer,  the  failure  may  constitute 
waiver  of  the  right  to  contest  the 
allegations  in  the  complaint. 
Unanswered  idlegations  may  be 
considered  admitted  and  may  form  the 
basis  of  the  administrative  law  judge's 
decision. 

(d)  Content.  An  answer  must  contain 
a  specific  denial,  admission,  or 
explanation  of  each  fact  alleged  in  the 
complaint.  If  the  res[>ondent  has  no 
knowledge  of  a  fact,  he  or  she  must  say 
so.  The  respondent  may  include 
statements  of  iaci  and  appropriate 
documentation  to  support  each  denial 
or  defense.  Allegations  that  are 
unanswered  or  admitted  in  the  answer 
may  be  considered  true. 

§1201.140    Judge;  raqukamant  tor  ItnOtng 
of  good  cause. 

(a)  fudge.  (1)  An  administrative  law 
judge  %vill  hear  an  action  brought  by  an 
employing  agency  under  this  subpart 
against  a  respondent  administrative  law 
judge. 

(2)  The  judge  will  issue  an  initial 
decision  pursuant  to  5  U.S.C  557.  The 


applicable  provisions  of  §§  1 201 . 1 1 1 , 
1201.112.  and  1201.113  of  this  part 
govern  the  issuance  of  initial  decisions, 
the  jurisdiction  of  the  judge,  and  the 
finality  of  initial  decisions.  The  initial 
decision  will  be  subject  to  the 
procedures  for  a  petition  for  review  by 
tba  Board  under  subpart  C  of  this  part 
(b)  Requirement  fi>r  finding  of  good 
ODuaa.  A  decision  on  a  proposed  agency 
action  under  diis  subpart  against  an 
administrative  law  judge  will  authorize 
the  agency  to  take  a  disciplinary  action, 
and  will  specify  the  penalfy  to  be' 
imposed,  only  after  a  finding  of  good 
cause  as  required  by  5  U.S.C  7521  has 
been  made. 


11181.141 

An  administrative  law  judge  subject 
to  a  final  Board  decision  authorizii^  a 
proposed  agency  action  under  5  U.S.C 
7521  may  obtain  judicial  review  of  the 
decision  in  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  5  U.S.C 
7703. 

fiaoi.l42   Adlona 


An  administrative  law  judge  who 
alleges  that  an  agency  has  interfered 
with  the  judge's  qualified  decisional 
independence  so  as  to  constitute  an 
unauthorized  action  under  5  U.S.C. 
7521  may  file  a  complaint  with  the 
Board  under  this  subpart  The  filing  and 
service  requirements  of  §  1201.137 
apply.  Such  complaints  shall  be 
adjudicated  in  the  same  manner  as 
agency  complaints  under  this  subpart. 

Ramoval  From  tba  Senior  Executive 
Service 

§1201.143    Right  to  hearing;  filing 
complaint;  serving  documents  on  petHea. 

(a)  Aigftt  to  hearing.  If  an  agency 
proposes  to  remove  a  career  appointee 
finm  the  Senior  Executive  Sendee  under 
5  U.S.C  3592(a)  (2)  and  5  CFR  359.502, 
and  to  place  that  employee  in  another 
civil  service  position,  the  appointee  may 
request  an  informal  hearing  before  an 
official  designated  by  the  Board.  Under 
5  CFR  359.502,  the  agency  proposing 
the  removal  must  provide  the  appcuntee 
30  days  advance  notice  and  must  advise 
the  appointee  of  the  right  to  request  a 
hearing.  If  the  appointee  files  the 
request  at  least  15  days  before  the 
effective  date  of  the  proposed  removal, 
the  request  will  be  granted. 

(b)  Place  of  filing.  A  requ^t  for  an 
informal  hearing  under  paragraph  (a)  of 
this  section  must  be  filed  with  the  Clerk 
of  the  Board.  After  the  request  has  been 


assigned  to  a  judge,  subsequent 
pleadings  must  be  filed  with  the  Board 
office  where  the  judge  is  located. 

(c)  Initial  filing  and  service.  The 
appointee  must  file  two  copies  of  tiie 
request  together  with  nun^ieied  and 
taUied  exhibits  or  attachments,  if  any, 
and  a  certificate  of  service  listing  the 
agency  proposing  the  appointee's 
removal  or  the  agency's  representative. 
The  certificate  of  service  must  show  the 
last  known  address,  telephone  number, 
and  fimsimile  number  of  die  agency  m 
its  tapras«3tative.  The  appointee  must 
serve  a  copy  of  the  request  on  the 
agency  or  its  representative,  as  shown 
on  the  certificate  of  service. 

(d)  Subsequent  filings  and  service. 
Each  paorty  must  serve  on  evaiy  other 
party  or  the  partjr's  representative  one 
copy  of  each  of  its  pleadings,  as  defined 
by  §1201.4(b).  A  certificMe  of  s«vice 
describing  how  and  when  aervioe  was 
made  must  accompany  each  pleading. 
Each  parfy  is  responsible  for  notifying 
the  Board  and  the  other  parties  in 
writing  of  any  change  in  name,  address, 
telephone  number,  or  facsimile  number 
of  the  party  or  the  party's  representative. 

(e)  Method  of  filing  and  service.  Filing 
may  be  by  mail,  by  facsimile,  by 
commercial  overnight  delivery,  or  by 
personal  delivery  to  the  office 
determined  under  paragraph  (b)  of  »hi« 
section.  Service  may  be  by  mail,  by 
facsimile,  by  commercial  overnight 
delivery,  or  by  personal  delivery  to  each 
parfy  or  the  party's  representative,  as 
shown  on  the  cotificate  of  service. 

§1201.144    Hearing  prooadurea;ralwTlng 
tlia  record. 

(a)  The  official  designated  to  hold  an 
informal  hearing  requested  by  a  career 
appointee  whose  removal  bom.  the 
Senior  Executive  Service  has  been 
proposed  under  5  U.S.C  35g2(a)(2)  and 
5  CFR  359.502  will  be  a  judge,  as 
defined  at  §1201. 4(a)  of  this  part 

(b)  The  appointee,  the  appointee's 
representative,  or  both  may  appear  and 
present  arguments  in  an  informal 
hearing  before  the  judge.  A  verbatim 
record  of  the  proceeding  will  be  made. 
The  appointee  has  no  other  procedural 
rights  before  the  judge  or  the  Board. 

(c)  The  judge  will  refer  a  copy  of  the 
record  to  the  Special  Counsel,  the  Office 
of  Personnel  Management,  and  the 
employing  agency  for  whatever  action 
may  be  appropriate. 


action  by  the  judge  or  the  Boaid  in 

arising  xuder  §1201.143(a)  of  this  part 
The  removal  action  will  not  be  delayed 
as  a  result  of  the  hearing. 

t  far  Protactiv*  Ordara 


§1201.148 
by  thai 

(a)  Under  5  U.S.C  1204(eXl)CB),  the 
Board  may  issue  any  order  that  may  be 
necessary  to  protect  a  witness  or  other 
individual  from  harassment  during  an 
investigation  by  the  Special  Counsel  or 
during  the  pendency  of  any  proceeding 
befne  the  Board,  except  that  an  agency, 
other  tiian  the  Office  of  the  Special 
Counsel,  may  not  request  a  protective 
order  with  respect  to  an  invastigBtion  bj 
the  Special  Ccninsel  dtuing  such 
investigation. 

(b)  Any  motion  by  the  Special 
Counsel  requesting  a  protective  order 
must  include  a  concise  statement  of 
reasons  justifying  the  motion,  together 
with  any  relevant  documentary 
evidence.  Where  the  request  is  made  in 
connection  with  a  pending  Special 
Counsel  proceeding,  the  motion  must  be 
filed  as  earfy  in  the  proceeding  as 
practicable. 

(c)  Where  there  is  a  pending  Special 
Counsel  proceeding,  a  Special  Counsel 
motion  requesting  a  protective  order 
must  be  filed  with  the  judge  conducting 
the  proceeding,  and  the  judge  will  rule 
on  the  motion.  Where  there  is  no 
pending  Special  Counsel  proceeding,  a 
Special  Counsel  motion  requesting  a 
protective  order  must  be  filed  with  the 
Clerk  of  the  Board,  and  the  Board  will 
designate  a  judge,  as  defined  at 
§1201. 4(a)  of  this  part,  to  rule  on  the 
motion. 


§1201.147    RaquaaliforpnMacthmordara 
by  parMna  other  than  the  Special  CouneeL 

Requests  for  protective  orders  by 
persons  otha  than  the  Special  Counsel 
in  coimection  with  pending  original 
jurisdiction  proceedings  are  governed 
by  §1201. 5S(d)  of  this  part 

§1201.148    Cnferoaiiianl  of  protective 


§1201.145    No  I 

There  is  no  right  under  5  U.S.C.  7703 
to  appeal  the  agency's  action  or  any 


A  protective  order  issued  by  a  judge 
or  the  Board  under  this  subpcot  may  be 
enforced  in  the  same  manner  as 
provided  under  subpart  F  of  this  part  for 
Board  final  decisions  and  orders. 

Dated:  September  10. 1997. 
Kobert  E.  Taylor, 
Qerk  of  the  Board. 

(FR  Doc.  97-24440  Fded  9-15-97;  8:45  am] 
aaxsio  coK  74o«^-u 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  201  and  361  -•^.    1 

CDoctot  Na  «3-12e-51 

Rm0679-AA64 

Imported  Seed  and  Screenings 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
"Imported  Seed"  regulations  by  moving 
the  regulations  to  a  different  chapter  in 
the  Code  of  Federal  Regulations; 
establishing  a  seed  analysis  program 
with  Canada;  and  allowing  U.S. 
companies  that  import  seed  for  cleaning 
or  screenings  for  processing  to  enter  into 
compliance  agreements  with  the  Animal 
and  Plant  Health  Inspection  Service. 
These  changes  are  being  made  to  reflect 
recent  amendments  to  the  Federal  Seed 
Act  and  the  transfer  of  responsibility  for 
the  import  provisions  of  the  act  from  the 
Agricultiual  Marketing  Service  to  the 
Animal  and  Plant  Health  Inspection 
Service.  These  changes  will  bring  the 
imported  seed  regulations  into 
agreement  with  the  amended  Federal 
Seed  Act,  eliminate  the  need  for 
sampling  shipments  of  Canadian-origin 
seed  at  the  border,  and  allow  certain 
seed  importers  to  clean  seed  without  the 
direct  monitoring  of  an  Animal  and 
Plant  Health  Inspection  Service 
inspector. 

^FECnVE  DATE:  October  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Polly  Lehtonen,  Botanist,  Biological 
Assessment  and  Taxonomic  Support, 
PPQ,  APHIS.  4700  River  Road  Unit  133, 
Riverdale.  MD  20737-1236.  (301)  734- 
8896. 

SUPPLBUBfTARV  MFORMATNM: 

Backgronnd 

Under  the  authority  of  the  Federal 
Seed  Act  of  1939,  as  amended  (FSA). 
the  U.S.  Department  of  Agriculture 
(USDA)  regulates  the  importation  and 
interstate  movement  of  certain 
agrictiltural  and  vegetable  seed  and 
screenings.  Tide  ID  of  the  FSA,  "Foreign 
Commerce."  requires  shipments  of 
imported  agricultvtral  and  vegetable 
seed  to  be  labeled  correctly  and  to  be 
tested  for  the  presence  of  the  seeds  of 
certain  noxious  weeds  as  a  condition  of 
entry  into  the  United  States.  The 
USDA's  regulations  implementing  the 
provisions  of  the  FSA  are  foimd  at  7 
CFR  part  201;  the  regulations 
Implementing  the  foreign  commerce 


provisions  of  the  FSA  are  found  in 
§§201.101  through  201.230  (referred  to 
below  as  the  regulations). 

The  responsioility  for  inspection  of 
imported  seeds  under  Tide  III  of  the 
FSA  was  transferred  &om  the 
Agricultiual  Marketing  Service  (AMS)  to 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  by  a  final  rule 
amending  the  delegations  of  authority 
from  the  Secretary  of  Agriculture  that 
was  published  in  the  Federal  Register 
on  September  22.  1982  (47  FR  41725), 
and  effective  October  1.  1982. 

In  a  pro{>osed  rule  published  in  the 
Federal  Register  on  October  4. 1996  (61 
FR  51791-51810.  Docket  No.  93-125-4), 
we  proposed  to  revise  the  regulations  to 
reflect  amendments  to  the  FSA  and  the 
transfer  of  regulatory  authority  for  Tide 
in  of  the  FSA  from  AMS  to  APHIS.  To 
reflect  that  change  in  authority,  we 
proposed  to  move  the  regulations  from 
7  CFR  chapter  I.  which  is  one  of  the 
chapters  in  which  AMS  regulations 
appear,  to  7  CFR  chapter  ID,  where 
APHIS'  plant-related  regulations  appear. 
As  part  of  that  proposed  move,  we  also 
proposed  to  update  the  regulations  to 
reflect  amendments  to  the  FSA  and 
make  nonsubstantive  editorial  changes 
to  the  arrangement  and  woitfing  of  the 
regulatory  text  to  improve  its  clarity.  We 
also  announced  that  we  would  host  a 
public  hearing  on  November  21, 1996, 
to  provide  interested  persons  with  an 
opportunity  to  present  their  views 
regarding  the  proposed  rule. 

We  soncitea  comments  concerning 
the  proposed  rule  for  60  days  ending 
December  3, 1996.  We  received  five 
comments  by  that  date.  The  November 
21, 1996.  hearing  was  held  as 
scheduled,  but  no  members  of  the 
public  attended  to  present  comments 
(although  one  of  the  five  comments 
mentioned  above  was  included  in  the 
record  of  the  public  hearing  at  the 
request  of  the  person  who  submitted  the 
comment).  The  comments  we  received 
were  from  U.S.  and  Canadian  seed 
analysts  associations,  a  seed  trade 
association,  and  two  State  departments 
of  agricidture.  Although  all  of  the 
commenters  offered  support  for  the 
proposed  rule,  each  of  them  offered 
suggestions  or  sought  clarification 
regarding  the  changes  proposed  in  the 
proposed  rule.  Those  comments  are 
discussed  below. 

ChangB  in  Responsible  Canadian 
Agency 

On  April  1, 1997,  the  Canadian  Food 
Inspection  Agency,  a  public  agency 
reporting  to  Canada's  Minister  of 
Agricultiue  and  Agri-Food,  was 
established.  The  Canadian  Food 
Inspection  Agency's  responsibilities 


include  plant  health  activities 
conducted  at  the  Federal  level, 
including  the  seed  analysis  and 
laboratory  accreditation  activities  we 
had  attributed  to  Agriculture  and  Agri- 
Food  Canada  in  the  proposed  rule. 
Therefore,  for  acciuacy,  we  will  refer  to 
the  Canadian  Food  Inspection  Agency, 
rather  than  to  Agriculture  and  Agri- 
Food  Canada,  throughout  this 
document.  We  have  also  updated  the 
regulations  in  §  371.7(a)  to  reflect  that 
change. 

Diacusskto  of  Comments 

Comment:  The  proposed  regulations 
refer  to  an  "official  seed  analyst,"  which 
is  defined  as  a  "registered  member  of 
the  Association  of  Official  Seed 
Analysts"  (AOSA).  The  A  )SA  does  not 
have  a  category  of  "registered  member," 
and  the  voting  category  of  membership 
in  AOSA  is  entiUed  "official 
laboratory."  Therefore,  the  term  "official 
seed  laboratory,"  which  woidd  be 
defined  as  an  official  laboratory  member 
of  AOSA,  should  be  used  instead  of 
"official  seed  analyst" 

Response:  We  agree  with  the 
commenter  and  have  made  the 
suggested  changes.  Specifically,  we 
have  changed  the  definition  in  §  361.1 
of  "official  seed  analyst"  to  "official 
seed  laboratory"  %vith  the  suggested 
definition,  and  we  have  changed  a 
reference  in  §361. 8(a)(1)  from  "official 
seed  analyst"  to  "official  seed 
laboratory." 

Comment:  Members  of  the 
Commercial  Seed  Analysts  Association 
of  Canada  (CSAAC)  should  be  given  the 
same  recognition  as  the  registered  seed 
technologists  and  official  seed  analysts 
mentioned  in  the  proposed  rule. 

Response:  The  role  of  the  registered 
seed  technologist  and  official  seed 
analyst  (now  official  seed  laboratory,  as 
noted  above)  in  the  proposed 
regulations  and  in  this  final  rule  is 
limited  to  analyzing  representative 
samples  of  seed  cleaned  in  the  United 
States  under  a  compliance  agreement  as 
set  forth  in  §  361.8(a)(1).  While  it  is 
likely  that  members  of  CSAAC  are 
working  in  laboratories  associated  with 
or  accredited  by  the  Canadian  Food 
Inspection  Agency  and  will,  thus,  be 
involved  in  the  analysis  and 
certification  of  seed  in  Canada  under 
§  361.7,  we  do  not  foresee  that  they 
would  be  involved  in  the  analysis  of 
seed  after  it  has  been  imported  into  the 
United  States  and  cleaned.  For  that 
reason,  we  do  not  believe  it  is  necessary 
to  expliciUy  mention  CSAAC  or  its 
members  in  the  regulations.  Therefore, 
we  have  made  no  changes  in  this  final 
rule  based  on  that  comment 
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Comment:  The  noxious  weed  seed 
tolerances  set  out  in  §  361.6(b)  are  too 
lenient.  As  it  is  currendy  written,  the 
discovery  of  two  seeds  in  an  initial 
examination  triggers  a  second 
examination;  if  two  or  fewer  seeds  are 
found  in  the  second  examination,  the  lot 
of  seed  may  be  imported.  Such  a 
tolerance  would  allow  approximately 
100  noxious  weed  seeds  per  50  lb.  bag 
for  a  crop  seed  the  size  of  wheat.  The 
discovery  of  even  one  or  two  seeds  in 
a  second  examination  serves  only  to 
confirm  that  prohibited  noxious  weed 
seeds  are  present  in  the  lot  of  seed.  The 
regulations  should  be  changed  to 
require  a  second  examination  upon  the 
discovery  of  a  single  noxious  weed  seed; 
if  the  second  examination  yields  one  or 
more  noxious  weed  seeds,  then  the  lot 
of  seed  shoiUd  be  refused  entry. 

Response:  The  tolerances  established 
under  the  FSA  are  consistent  with  those 
of  the  Association  of  Official  Seed 
Analysts  (AOSA)  and  the  Association  of 
American  Seed  Control  Officials' 
"Recommended  Uniform  State  Seed 
Law"  (RUSSL),  as  amended  in  July 
1996.  The  RUSSL  recommends  that 
State  seed  laws  recognize  the  tolerances 
in  AOSA's  "Rules  for  Testing  Seeds." 
Also,  within  the  framework  of  tbe 
General  Agreement  on  Tariffis  and  Trade 
and  the  North  American  Free  Trade 
,  Agreement,  a  quarantine  action  such  as 
that  recommended  by  the  commenter, 
i.e.  prohibiting  all  weed  seeds  with  no 
tolerances,  is  not  appropriate  for  pests 
that  are  widespread  in  the  importing 
country.  All  of  the  weeds  for  which  we 
allow  tolerances  are  already  established 
and  widespread  in  the  United  States. 
Therefore,  we  have  made  no  changes  in 
this  final  nde  based  on  that  comment 
Comment:  The  list  of  noxious  weeds 
in  §  361.6  does  not  include  many 
species  of  weeds  that  are  prohibited  in 
many  States.  This  could  result  in  a  State 
having  to  accept  an  imp>orted  lot  of  seed 
that  contains  weed  seeds  that  are 
prohibited  by  that  State  but  not  by 
regulations.  The  list  of  noxious  weeds  in 
§  361.6  should  be  expanded  to  include 
noxious  weed  seed  prohibited  by  States. 

Respond:  The  commenter  is  correct 
in  noting  that  many  States  prohibit 
weeds  that  are  not  included  on  the  list 
of  noxious  weeds  in  §  361.6;  it  is  also 
true,  however,  that  the  list  in  §  361.6  is 
more  restrictive  than  the  noxious  weed 
lists  maintained  by  some  other  States. 
Generally  speaking,  the  weeds  found  in 
the  list  in  §  361.6  are  those  weeds 
prohibited  most  often  by  individual 
States.  Any  State  may  inspect  seed 
shipments  sold  within  its  borders  and 
can  issue  a  "stop  sale"  if  a  State 
inspector  finds  weeds  on  the  State's 
prohibited  list  Further,  the  AMS' 


regulations  in  7  CFR  201.50  recognize 
each  States'  prohibited  weed  list  in 
enforcing  the  interstate  provisions  of  the 
FSA.  Because  individual  States  have  the 
authority  to  prevent  the  sale  within 
their  borders  of  seed  containing  weed 
seeds  prohibited  under  State 
regulations,  we  do  not  believe  it  is 
necessary  to  amend  the  imported  seed 
regulations  to  reflect  the  noxious  weed 
lists  of  all  the  StatM.  We  have,  therefore, 
made  no  changes  in  this  final  rule  based 
on  that  comment 

Comment:  As  set  forth  in  the 
proposisd  rule,  the  regulations  in  §  361.7 
are  unclear  as  to  who  in  Canada  will  be 
doing  the  sampling  of  seed  intended  for 
export  to  the  United  States.  Sampling 
must  be  performed  by  persons  trained  in 
proper  sampling  and  who  are  in  no  way 
biased  as  to  test  outcome. 

Response:  The  sampling  in  Cnfinf|«t 
will  be  performed  in  the  manner  seen  as 
necessary  by  the  commenter.  Seed 
samples  drawn  in  Canada  piusuant  to 
the  regulations  in  §  361.7  will  be 
analyzed  by  the  Canadian  Food 
Inspection  Agency  or  by  a  private  seed 
laboratory  accredited  by  the  CannfJi^n 
Food  Inspection  Agency,  and  the 
Canadian  Food  Inspection  Agency  has 
informed  APHIS  that  it  will  require 
those  laboratories  testing  seed  for  export 
to  the  United  States  to  test  only 
"officially  recognized  samples"  as 
defined  by  the  Canada  Seeds 
Regulations.  Thus,  the  seed  will  have  to 
be  drawn  according  to  recognized 
methods  by  an  accredited  grader,  a 
person  licensed  to  operate  an  approved 
conditioner,  or  a  person  accredited  by 
an  official  certifying  agency  to  sample 
seed. 

Comment:  APHIS  should  require 
sampling  for  seed  imported  for  feeding 
purposes.  Seed  screenings  are  often 
used  as  a  component  of  feed  and  may 
contain  a  high  percentage  of  viable 
noxious  weed  seeds.  There  should  be 
limitations  on  viable  noxious  weed 
seeds  in  feed  and  some  measure  of 
sampling  or  monitoring.  ., 

Response:  As  we  noted  in  the 
proposed  rule  with  regard  to  screenings, 
the  process  usually  used  to  produce 
animal  feed — i.e.,  an  extrusion  process 
that  includes  heating  and  pelletizing — 
is  sufficient  to  devitalize  any  live  seed, 
which  reduces  to  an  insignificant  level 
any  risk  that  the  feed  would  contain  any 
viable  noxious  weed  seeds.  We  do  not. 
therefore,  believe  that  it  is  necessary  to 
require  sampling  or  monitoring  for 
imported  seed  declared  for  feeding 
purposes. 

Comment:  When  seed  intended  for 
planting  purposes  is  imported  and 
fotmd  to  be  adidterated  with  noxious 
weed  seeds,  the  regulations  would  allow 


the  seed  to  enter  the  United  States  if  the 
importer  withdraws  the  original 
declaration  and  files  a  new  declaration 
stating  that  the  seed  is  being  imported 
for  feeding  or  manubcturing  purposes. 
How  can  APHIS  be  sure  that  the 
importer  will  not  use  the  seed  for 
planting  purposes  once  it  reaches  its 
final  destination  in  the  United  States? 
Response:  There  are  avenues  that  an 
importer  can  piusue  to  render 
adulterated  seed  fit  for  planting 
purposes  and  penalties  in  place  to 
discourage  the  type  of  action  envisioned 
by  the  commenter.  If  a  lot  of  seed  is 
deemed  to  be  adulterated,  the  importer 
of  the  seed  would  have  the  option  of 
sending  tiie  seed  to  a  seed-cleaning 
facility.  After  the  noxious  weed  seeds 
are  removed,  the  importer  could  sell  the 
seed  for  planting  purposes.  When  an 
importer  instead  chooses  to  file  a  new 
declaration  for  the  seed,  that  new 
declaration  must  include  a  statement 
that  no  part  of  the  seed  will  be  used  fbr 
planting  purposes,  and  the  importer  will 
be  bound  to  abide  by  the  new 
declaration.  Under  §  304  of  the  FSA  [7 
U.S.C.  1586),  it  is  unlawful  for  any 
person  to  sell  or  ofiier  for  sale  any  seed 
or  screenings  for  seeding  (planting) 
purposes  if  the  seed  or  screenings  were 
imported  for  other  than  seeding 
(planting)  purposes.  Any  seed  sold, 
delivered  for  transportation  in  interstate 
commerce,  or  transported  in  interstate 
or  foreign  commerce  in  violation  of  any 
of  the  provisions  of  the  FSA  would, 
under  §  405  of  die  FSA  (7  U.S.C.  1595). 
be  subject  to  seizure.  Further,  §  406  of 
the  FSA  (7  U.S.C.  1596)  provides  diat 
any  person  who  knowingly  violates  any 
provision  of  the  FSA  or  the  regulations 
shall  be  deemed  guilty  of  a 
misdemeanor  and.  upon  conviction 
thereof,  shall  pay  a  fine  of  $1,000  for  the 
first  offense  and  a  fine  of  not  more  than 
$2,000  for  each  subsequent  offense.  In 
addition,  if  the  importer  intends  to  seU 
the  adulterated  seed  for  planting 
purposes  but  files  a  new  declaration 
steting  that  the  seed  is  to  be  used  for 
feed  or  manu&cturing  purposes  merely 
to  secure  the  release  of  the  seed,  the 
importer  could  be  subject  to  the 
provisions  of  18  U.S.C.  1001,  which 
provides,  in  part,  that  "Whoever,  in  any 
matter  within  tbe  jurisdiction  of  any 
department  or  agency  of  the  United 
Stetes  knowingly  and  willfully  *  *  * 
makes  any  fiedse,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudident  stetement  or 
entry,  shall  be  fined  under  this  tide  or 
imprisoned  not  more  than  five  years,  or 
bodi." 
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Comment:  Section  361.3  contains 
raferancas  to  aeed  traatsd  %vlth 
mercurials.  Is  it  not  the  case  that 
mercurial  seed  traatments  were  banned 
several  3fean  ago? 

Response:  mth  regard  to  the 
treatment  of  seeds  with  mercurials  or 
similarly  toxic  substances,  the  scope  of 
the  FSA  and  the  regulations  is  limited 
to  requiring  that  such  treated  seed  be 
properly  labeled.  Those  labeling 
requirements,  as  noted  by  the 
commenter,  ue  contained  in  $  361.3  of 
the  regulations.  However,  because 
merctirials  are  harmful  to  humans  and 
vertebrate  animals,  they  vrould  be 
coverad  under  the  Food  and  Drug 
Administration's  (FDA's)  regulations  in 
16  CFR  2.25(b),  which  state,  in  part,  that 
the  FDA  "will  regard  as  adulterated  any 
interstate  shipment  of  the  food  seeds 
wheat,  com.  oats,  rye,  bariey.  and 
solium  bearing  a  poisonous  treatment 
in  excess  of  a  reco^iized  tolerance  or 
treatment  for  which  no  tolerance  or 
exemption  from  tolerance  is  recognized 
in  regulations  promulgated  pursuant  to 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  unless  such  seeds 
have  been  adequately  deuatiired  by  a 
suitable  color  to  prevent  their 
subsequent  inadvertent  use  as  food  for 
man  or  feed  for  animals."  Thus,  seeds 
deemed  adulterated  by  the  FDA  would 
be  subject  to  appropriate  action  by  the 
FDA  under  its  autbority. 

Cbxiunent;  Will  APHIS  monitor  the 
Canadian  seed  testing  laboratories  that 
analyze  the  seed  to  be  exported  to  the 
United  States?  What  actions  will  be 
taken  if  APHIS  finds  tbat  one  of  those 
Canadian  laboratories  is  conducting 
incoiiect  or  incomplete  analyses  on 
seed  to  be  exported  to  the  United  States? 

Response:  APHIS  will  take  samples  of 
Canadian-origin  seed  for  monitoring 
purposes.  If  our  test  results  do  not  agree 
wi^  those  of  the  Canadian  seed-testing 
laboratory  that  analyzed  the  seed,  we 
will  notify  the  Canadian  Food 
Inspection  Agency  of  the  discrepancy 
and  cooperate  with  the  Canadian  Food 
Inspection  Agency  in  its  investigation  of 
the  cause  of  Uie  discrepancy.  If 
sampling  or  laboratory  errors  are  found 
to  have  occurred,  corrective  action  will 
be  initiated  by  the  Canadian  Food 
Inspection  Agency.  Further,  APHIS  will 
increase  its  monitoring  of  seed 
shipments  that  have  been  analyzed  by 
the  laboratory  in  question. 

Comment:  Section  361.9  of  the 
proposed  rule  states  that  seed  importers 
must  retain  a  seed  sample  from  each  lot 
of  imported  seed  for  at  least  1  year.  This 
requirement  is  too  burdensome  and 
should  be  eliminated;  such  samples  will 
not  assist  in  tbe  tracing  or  monitoring  of 
potential  problems.  In  addition,  it  has 


traditionally  been  the  role  of  the  seed 
exporter  to  m^intiiin  samples  of  seed 
from  each  lot  shipped. 

Response:  As  we  noted  in  the 
proposed  rule,  seed  companies  must 
already  retain  records  and  samples  to 
comply  with  the  AMS'  regulations 
promidgated  under  the  interstate 
provisions  of  the  FSA,  so  we  do  not 
believe  that  the  recordkeeping 
requirements  of  this  rule  place  an 
additional  burden  on  those  companies. 
Further,  even  if  exporters  retain  samples 
from  lots  of  seed  shipped  to  this 
country,  only  the  importer's  sample  can 
be  relied  upon  to  accurately  reflect  the 
content  of  the  seed  lot  that  was  actually 
received  in  the  United  States.  Therefore, 
we  continue  to  believe  that  it  is 
necessary  for  importers  to  retain  a  seed 
sample  to  provide  a  reference  that 
¥rould  help  APHIS  to  trace  the  source  of 
potential  problems  and  monitor  the 
efficacy  of  noxious  weed  examinations 
and  cleaning. 

O^vChangaa 

We  have  made  a  change  to  the 
wording  of  the  introductory  text  of 
paragraph  (a)  in  §  361.4,  "Inspection  at 
the  port  of  first  arrival."  In  the  proposed 
rule,  that  paragraph  stated  that  all 
agricultural  seed,  vegetable  seed,  and 
screenings  offered  for  entry  into  the 
United  States  shall  be  "subject  to 
inspection"  at  the  port  of  first  arrival. 
Because  the  phrase  "subject  to 
inspection"  does  not  accurately 
represent  what  must  occur  at  the  port  of 
first  arrived  prior  to  seed  and  screenings, 
or  any  other  agricultural  commodity, 
being  released  for  entry  into  tbe  United 
States,  we  have  changed  that  paragraph 
to  make  it  clear  that  the  seed  or 
screenings  must  be  made  available  for 
examination  by  an  inspector  and  must 
remain  at  the  port  of  first  arrival  until 
released  by  an  inspector. 

Similarly,  we  have  changed  those 
sections  of  the  regulations  that  refer  to 
an  APHIS  inspector's  "supervision"  of 
certain  activities.  Le.,  the  destruction  or 
cleaning  of  seed,  the  correction  of  the 
labeling  on  a  lot  of  seed,  the  removal  of 
seed  from  containers,  and  the 
enforcement  of  compliance  agreements. 
To  state  that  an  APHIS  inspector  will 
"supervise"  such  activities  may  imply 
that  the  inspector  is  in  a  position  of 
authority  over  the  persons  conducting 
such  activities  and  is,  therefore, 
responsible  for  all  issues  associated 
with  the  conduct  of  those  activities, 
even  issues  unrelated  to  the  inspector's 
authority  such  as  worker  safety  or 
compliance  with  labor  laws,  llie  actual 
role  of  an  APHIS  inspector  in  such 
situations  is  to  ensure  that  the 
requirements  of  APHIS'  regulations  are 


being  satisfied;  therefore,  we  have 
replaced  refarences  to  "supervision" 
with  references  to  "monitoring"  to  more 
deeiiy  represent  the  role  of  APHIS 
inspectors  participating  in  activities 
conducted  in  connection  with  the 
regulations. 

Therefore,  based  on  the  raticmale  set 
fcHth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
documenL 

KxecaiiTe  Oraer  12M6  aBS  Cegnutavy 

This  rale  has  been  reviewed  under 
Executive  Order  12866.  The  rale  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12966  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 

We  are  amending  the  "fanpoited 
Seed"  regulations  by  moving  the 
regulations  to  a  diffarent  chapter  in  the 
Code  of  Federal  Regulations, 
establishing  a  seed  analysis  program 
with  Canada,  and  allowing  U.S. 
companies  that  import  seed  for  cleaning 
or  screenings  for  processing  to  enter  into 
compliance  agreements  with  APHIS. 
With  these  changes,  the  regulations  will 
reflect  recent  amendments  to  the  FSA 
and  the  transfer  of  responsibility  for  the 
import  provisions  of  the  act  from  AMS 
to  APHIS,  eliminate  the  need  for 
sampling  shipments  of  Canadian-origin 
seed  at  the  border,  and  allow  certain 
seed  importers  to  clean  seed  with 
monitoring  by  an  APHIS  inspector. 

No  economic  impact  will  result  from 
shifting  the  regulations  to  a  different 
chapter  in  the  Code  of  Federal 
Regulations.  However,  the  elimination 
of  the  requirement  that  shipments  of 
Canadian-origin  seed  be  sampled  at  the 
border  will  result  in  savings  to  APHIS. 
This  rule  will  require  that  all  shipments 
of  Canadian-origin  agricultiiral  or 
vegetable  seed  be  accompanied  by  a 
certificate  of  analysis  issued  by  the 
Canadian  Food  Inspection  Agency  or  by 
a  private  seed  laboratory  accredited  by 
the  Canadinn  Food  Inspection  Agency; 
that  certificate  of  analysis  precludes  the 
need  for  sampling  and  testing  those 
shipments  of  Canadian-origin  seed.  The 
certificate  of  analysis  will  confirm  the 
seed  shipment  meets  the  noxious  weed 
tolerances  and  labeling  requirements  of 
the  FSA  and  the  regulations.  Therefore. 
APHIS  will  no  longer  have  to  rely  on 
U.S.  Customs  Service  ins{}ector8  at  the 
Canadian  border  to  draw  samples  from 
shipments  of  imported  seed  and  mail 
the  seed  samples  to  APHIS"  Seed 
Examination  Facility  (SEF)  in  Beltsville. 
MB,  for  testing.  Under  the  provisions  of 
this  rule,  the  cost  of  the  analysis  and 
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subsequent  certification  will  be  borne 
by  the  owner  or  exporter  of  the  seed,  so 
there  will  be  a  reduction  in  the 
sampling  and  testing  costs  currently 
borne  by  APHIS.  We  estimate  that 
APHIS  will  save  over  $103,000  annually 
in  salary  and  related  expenditures 
associated  with  the  testing  of  Canadian- 
origin  seed. 

Imports  of  field  and  garden  seeds 
frtim  Canada  represent  80  percent  of 
total  U.S.  seed  imports;  from  1992  to 
1994,  imports  of  the  regulated 
agricultuial  and  vegetable  seeds  from 
Canada  into  the  United  States  averaged 
107.270  tons  per  year,  with  an  average 
value  of  $63,059  million.  From  fiscal 
year  1989  to  fiscal  year  1993,  the 
number  of  seed  shipments  sampled 
increased  from  2,451  to  3,615  shipments 
per  year,  an  increase  of  47.5  percent; 
over  the  same  period,  SEF  tested  an 
average  of  2,907  seed  samples  per  year. 
In  fisoal  years  1994  and  1995, 
approximately  5,000  Canadian  seed 
samples  were  tested.  Only  3  percent  of 
Canadian  seed  shipments  were  refused 
admission  for  noxious  weed  content. 

This  final  rule's  requirement  that 
Canadian-origin  seed  be  certified  prior 
to  import  into  the  United  States  v^ 
eliminate  the  need  for  the  routine 
testing  of  Canadian-origin  seed  and  thus 
eliminate  the  costs  associated  with  that 
testing.  Without  the  certificate 
requirement,  the  SEF  botanist  spent 
approximately  90  percent  of  his  time 
testing  Canadian-origin  seed  for  noxious 
weed  seeds,  while  his  assistant  spent 
about  50  percent  of  his  time  on  this  task. 
In  terms  of  salaries  and  benefits,  the 
costs  associated  with  the  SEF's  testing 
of  Canadian  seed  are  estimated  to 
exceed  $100,000  aimually.  With  the 
certificate  requirement  for  Canadian 
seed  in  place,  the  time  and  costs  spent 
on  testing  Canadian  seed  may  be  nhift^id 
into  the  SEF's  other  areas  of 
responsibility. 

'This  rule  will  also  result  in  savings  in 
salary  for  the  time  spent  by  APHIS  or 
State  inspectors  monitoring  the  cleaning 
of  seed  lots  refused  admission  due  to 
noxious  weed  seed  content.  In  fiscal 
year  1995,  61  seed  shipments  were 
refused  entry  due  to  noxious  weed  seed 
content  above  tolerances.  An  inspector 
spends  an  average  of  about  4  hours 
monitoring  the  cleaning  of  each  refused 
shipment.  The  savings  in  the  inspector's 
monitoring  time  in  this  activity  is 
estimated  as  $1,262. 

This  rule  also  allows  companies  that 
import  uncleaned  seed  for 
reconditioning  and  resale  to  enter  into 
a  compliance  agreement  with  APHIS, 
which  will  likely  yield  a  savings  to 
APHIS  in  inspection  time  since  only 
periodic  inspections  of  these  companies 


will  be  necessary  to  ensure  compliance 
with  the  conditions  of  the  agreement.  In 
fiscal  year  1995,  two  companies  in 
Idaho  imported  a  total  of  48  lots  of  seed 
that  required  cleaning;  APHIS  employed 
a  contractor  to  monitor  the  cleaning  of 
those  adulterated  seed  lots.  A  company 
operating  under  a  compliance 
agreement  will  not  require  monitoring 
for  every  lot  of  seed  imported  for 
cleaning,  so  we  expect  there  will  be  an 
estimated  $1 ,664  annual  savings  in 
salary  and  benefits  as  a  result  of  seed- 
cleaning  companies  entering  into 
compliance  agreements  with  APHIS. 

In  total,  we  expect  an  estimated 
annual  reduction  of  approximately 
$103,000  in  the  costs  associated  with 
the  sampling  and  testing  of  0)p«dian 
origin  seed  and  the  monitoring  of  seed 
cleaning. 

This  rule  is  expected  to  impact 
exporters  of  Canadian-origin  seed,  the 
majority  of  which — over  95  percent — are 
Canadian  businesses.  The  cost  of 
obtaining  a  certificate  of  analysis  from  a 
Canadian  government  or  private 
laboratory  is  estimated  to  range  fiom 
$13.00  to  $58.00  per  lot,  depending  on 
the  type  of  seed  to  be  analyzed,  or  an 
average  of  $35  per  lot  The  cost  is  the 
same  regardless  of  the  size  of  the  lot, 
which  can  range  from  50  to  50,000 
pounds.  Based  upon  fiscal  year  1995 
figures,  there  are  approximately  6,000 
seed  shipments  per  year  from  Canada 
that  will  require  certification  as  a 
condition  of  importation  into  the  United 
States.  For  the  majority  of  shipments, 
the  cost  of  the  certification  does  not 
represent  an  additional  expense  because 
much  of  the  seed  is  likely  to  have  been 
tested  anyway  to  meet  the  requirements 
of  the  exporting  company's  contracts 
with  its  importing  customers. 
Nevertheless,  the  cost  of  a  certificate  is 
small  in  comparison  to  the  average 
value  of  a  seed  shipment  (which  is 
tjrpically  worth  thousands  of  dollars) 
and  will  not,  therefore,  impose  a 
significant  economic  biuden  on 
Canadian  seed  exporters,  large  or  small. 
For  this  reason,  any  cost  that  is  passed 
on  to  U.S.  buyers  of  Canadian  seed  is 
likewise  estimated  to  be  smalL 

Less  than  2  percent  of  the  Canwrfinn 
seed  imported  into  the  United  States  is 
imported  through  transactions  between 
Canadian  seed  exporters  and  individual 
U.S.  forms.  (Individual  forms  located 
near  the  U.S.-Canadian  border  typically 
import  small  amounts  of  Canadian  seed 
to  be  used  directly  on  farms.)  While  the 
exact  number  of  these  entities  is  not 
known,  it  is  expected  that  the  impact  to 
these  individuals  will  be  small  because 
seed  sold  in  such  small  quantities  is,  in 
almost  all  cases,  already  analyzed  and 


certified  prior  to  its  entry  into  the 
United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rale. 

Paperwork  Reduction  Ad 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  OMB  control 
number  0579-0124. 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
wa3r8  to  achieve  regulatory  goals. 

UatofSnli^ecte 

7  CFR  Part  201 

Advertising,  Agricidtuial 
commodities.  Imports,  Labeling. 
Reporting  and  recordkeeping 
requirements,  Seeds,  Vegetables. 

7CFRPart361 

Agricultural  commodities.  Imports, 
Labeling,  Quarantine,  Reporting  and 
recordkeeping  requirements,  Seeds, 
Vegetables,  Weeds. 

Accordingly,  title  7,  chapters  I  and  m. 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  201— FEDERAL  SEED  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1592. 

1201.38    [Amended] 

2.  Section  201.38  is  amended  by 
removing  the  words  "%%  201 .208  and 
201.209"  and  adding  the  words  "§  361.4 
of  this  title"  in  their  place. 
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11201.101  ttirough  201.230    [RwnoiMd] 

3.  In  7  CFR  part  201,  §§  201.101 
through  201.230  are  removed. 

4.  A  new  7  CFR  part  361  is  added  to 
read  as  follows: 

PART  361— IMPORTATION  OF  SEED 
AND  SCREEHiNQS  UNDER  THE 
FEDERAL  SEED  ACT 

Sec 

381.1  Definitions. 

361.2  Genanl  teatiictiona  on  the 
impoctation  of  leed  and  screening*. 

361.3  Daderationa  and  labeling. 

361.4  Inspection  at  the  port  of  fiiat  airivaL 

361 .5  Sampling  of  Mods. 

361.6  Noxioui  weed  ceeds. 

361.7  Special  provisions  fior  Canadian- 
origin  seed  and  acreeningB. 

361.8  Cleaning  of  imported  aeed  and 
processing  of  certain  Canadian-origin 
■oeenings. 

361.9  BecordlBBeping. 

361.10  Caste  and  charges. 

Alfcaillj   7  U.S.C  1561-1610:  7  CFR  2.22. 
L80.  and  371.2(c). 


§3i1.1 

Terms  used  in  the  singular  fiorm  in 
this  part  shall  be  construed  as  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
usad  in  this  part,  shall  be  construed, 
respectively,  to  mean: 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
or  any  other  individual  to  whom  the 
Administrator  delegates  authority  to  act 
in  his  or  her  stead. 

Agricultuml  seed.  The  following 
kinds  and  varieties  of  grass,  forage,  and 
6eld  crop  seed  that  are  used  fior  seeding 
purposes  in  the  United  States: 

Agrutiiciun— X  Agmf  rifintin  CiJMi  and 

Giacom. 
Alialii — Medicago  aadva  L. 
Alfilazia — Brodium  cicutarium  (L.)  Lller. 
Aiyceclover — Atyticarpus  vaginalis  (L)  OC 
Bahiagiass — Paspalum  notatam  FhieggB 
Barley — Hotdeum  vulgare  L. 
Banelclover — Medicago  truitcatuJa  Gaertn. 
Bean,  adzuki— V^gna  angukuis  (Willd.)  Obwi 

andOhaahi 
Bean,  field — Phaseohis  vulgaris  L. 
Bean,  mung — Vigna  radiata  (L.)  Wiloek 
Beet,  field — Beta  vulgaris  L  subsp.  vulgaris 
Beet,  sugar — Beta  vulgaris  L.  subsp.  vulgaris 
Baggarweed,  Florida — Z>Minodiiun  tortuoeam 

(Sw.)  DC 
Bentgtass.  colonial — Ajiostis  capiUaris  L. 
Bentgrass.  creeping — Agroetis  stokmifsra  L. 

var.  palustris  (Huds.)  Faiw. 
Bentgraas,  velvet — Agjmstis  canirta  L. 
Bennudagrasa— Cynodon  dactyion  (L.)  Pen. 

var.  dactyion 
Bermudagiass,  giant — Cynodon  dactyion  (L.) 

Pers.  var.  aridus  Harian  and  de  Wet 
Bhisgrass.  annual — Poa  annua.L. 
Bluegraas.  buftxHis — Poa  bultxtsa  L. 
Bhiegrass,  Canada — Poa  compresaa  L. 
Bluegrasa,  glennantha — Poa  ghuca  Vahl 


Bluegrass.  Kentucky — Poa  pratenais  L. 
Bluegrass.  Nevada — Poa  secunda  ).S.  Piesl 
Bluegrass,  rougb — Poa  trivialis  L. 
Bluegrass,  Texas — Poa  arachnifera  Tan. 
Bhiegrass,  wood — Poa  nemoralis  L. 
Bhiejoint— CaJaaiqgrostis  canadensit 

(Ktichx.)  P.  Beauv. 
Bluestem,  big — Andropogon  gtrardU  Vitm. 

var.  gerardii 
Bhiestem,  little— ScAizac/iyriiun  scopariam 

(Michx.)Na8h 
Bluestem,  sand — Andropogon  hallii  Hack. 
Bluestem,  yellow — BothriochkM  ischaemum 

tL.)Keng 
Bottlebnuh-squirrehail — Elymus  eiymoides 

(KaC.)  Sweiey- 
Brome,  field — Bromus  arvmsis  L. 
Brome,  meadow — Bromus  laebersteirui 

Roem.  and  Schuh. 
Brome,  mountain — Bromus  margirmtus 

Steud. 
Brome,  smooth — Bromus  inerxruM  Lsyaa. 
Broomcom — 5oig/iiun  bicolor  (L.)  Moencb 
Buckwheat — Pagopyrum  asculentum  Moencb 
Buflhlograsai  BucUoe  dactyioides  (NutL) 

Engelm. 
BufielgraBS — Cenciirus  dUaris  L. 
Burdover.  Cali&mia— MsdicqgD  po/)anorpha 

L. 
Burciover.  spotted — hiedicago  arabica  (L.) 

Huds. 
Burnet,  tittle— Sangu/sori»  minor  Scop. 
Buttonclover — Medicago  orbicularis  (L.) 

BartaL 
Canarygrass — Phalaris  canariensis  L. 
Canarygrass.  reed — Phalaris  anindinacaa  L. 
Carpetgrass — Axtmopus  fissifolius  (Raddi) 

ICohfan. 
Castocbean — Ridnus  communis  L. 
rhnss.  soft — Bromus  hordeaceus  L. 
rhiftjm* — Cicer  arietinum  L. 
Clover,  alsika — Trifolium  hybridum  L. 
Clover,  anowleaf— n^b/iiun  i>esicu7osiJun 

Savi 
Clover,  berseem — Trifolium  alexandrinum  L. 
Clover,  cluster — Trifolium  glomeratum  L. 
Clover,  crimson — Trifolium  incamatum  L. 
dovar,  Kenya — Trifolium  semipilosum 

Frasen. 
Clover,  ladino — Trifolium  repens  L. 
Clover,  lappa — Trifolium  lappaceum  L. 
Clover,  large  hop — Trifolium  campestrs 

Schreb. 
Clover,  Persian — Trifolium  rasupinatum  L. 
Clover,  red  or 

Red  clover,  mammoth — Trifolium  pratense 
L 

Red  clover,  medium — Trifolium  pratense 
L. 
Clover,  rose    Trifoltum  hirtum  AIL 
Clover,  small  hop  or  suckling— T^^bMun 

(fuhriun  Sibth. 
Qovar,  strawbwiy — Trifolium  frngiferum  L. 
Clovar,  sub  or  subtairaiiean — Trifolium 

subterraneumL. 
Clover,  wbite— rr^oliuni  npans  L.  (also  see 

Clover,  ladino) 
Clover — (also  see  Aiyceclover,  Burciover, 

Buttonclover,  Souiclover. 
Sweetclover) 
Com,  field — Zao  mays  L. 
Com,  pop — Zao  mays  L. 
Cotton — Gossypium  spp. 
Cowpea — Vigna  unguiculata  (L.)  Walp. 

subap.  urtguiculata 
Ciambe— Chunbe  abyssinica  RX  Friee 


Crested  dogtail — Cynosurus  cristatus  L. 
Crotalaria,  Lance — Crotalaria  lanceolata  E. 

Mev. 
Crotalaria,  sbowry— Orotayoria  spectabilis 

Roth 
Crotalaria.  slonderleef — Crotalaria  btevidens 

Benth  var.  intermedia  (Kotscby)  Polh. 
Crotalaria,  striped  or  smooth — Cmtalaria 

pallida  Ait 
Crotalaria,  sunn— OtTto/oria  fuixea  L, 
Crownvetch — Coronilla  varia  L. 
Dallisgrass — Paspalum  dilatatum  Poir. 
Dicbondra — Dichondra  reperxs  Forst  and 

Foist  f. 
Dropeeed,  sand — Sponbolus  cryptandras 

(Toa.)  A  day 
Bmmar — 7>iticimi  dkoccon  Schrank 
Fescue,  che wings — Festuca  rubra  L.  subsp. 

commutata  Gaud. 
Fescue,  hair — Festuce  tenuifolio  Sibth. 
Fescue,  hard — Festuca  brevipila  Tracey 
Feacue,  meadow — ^Festuca  prvtensis  Huds. 
Fescue,  red — Festuca  rubra  L.  subsp.  rubra 
Fescue,  sheep — Festuca  ovina  L.  var.  ovina 
Fescue,  tall — Festuca  arundirtacea  Schreb. 
Flax — Linum  usitatissimum  L. 
Galleti^rass — Hilaria  jamesii  (Torr.)  Benth. 
Grama,  blue— 0outs/oua  gracilis  (Kunth) 

Steud. 
Grama,  side-oats — Bouteloua  curtipendula 

(Michx.)  Torr. 
Guar — Cyamopeis  tetragonoloba  (L.)  Taub. 
Guineagrasa — Ainicum  maximum  faoq.  var. 

nKizunum 
Hardingpass — Phalaris  steaopteiu  Hack. 
Hemp— Cannabis  sativa  L. 
Indiangiass,  yellow — Sotghastrum  nutans 

(L.)Naab 
bidigo,  hairy — btdigafera  hirsuta  L. 
lapanese  lawmgrass — Zoysia  faportica  Steud. 
Jonnsongrass — Sorghum  halepense  (L.)  Pars. 
Kanaf — Hibiscus  cannabinus  L. 
Kochia.  forage — Kochia  prostrata  (L.)  Schrad. 
Kudzu — Pueraha  montana  (Lour.)  Ktor.  vat. 

lobata  (WUld.)  Maeaen  and  S.  Almeida 
Lentil — Lens  culinaris  Medik. 
Leapedexa,  Korean — Kuaunerowia  sUpuheea 

(Maxim.)  Makino 
Laspedeia.  sericea  or  Chinese — Lespedem 

aumata  (Dum.-Cours.)  G.  Don 
Lespedeza,  Siberian — Lespedexa  funcea  (L.  t) 

Pers. 
Laapedeza,  striate — Kummerowia  striata 

(Thunh)  Schindler 
Lovegrasa,  sand — Eragmstie  trichodee  (Nutt) 

Wood 
Lovegraaa,  weeping — £rqgroslis  curvula 

(Schrad.)  Nees 
Lupine,  blue — Lupinus  angustifolias  L. 
Lupine,  white — Lupinus  albus  L. 
Lupine,  yellow — Lupinus  luteus  L. 
Manilagrass — Zoysia  matreila  (L.)  Merr. 
Meadow  foxtail--A/op«curus  pratensis  L. 
Medic,  black — Medicago  lupulina  L. 
MUkvetch  or  cicer  milkvetch — Astmgabu 

csoerL. 
kfillet,  browiitop — ^ftocAiario  nunoaa  (L) 

Stapf 
VCUet,  foxtail— Setono  italica  (L)  Beauv. 
Millet.  Japanese — Echinochloa  frumentacea 

Link 
Millet,  pearl — Pnfinisetum  gfaucum  (L.)  R.  Br. 
Millet  pcoso — Panicum  miliaceum  L. 
Mnlassesgiaii — Melinis  minutiflora  Beauv. 
Mustard,  black — Brasaica  nigra  (L.)  Koch 
Mustard.  India — Brxusica  funcea  (L.)  Caetni. 

andCoss. 
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Mustard,  white — Sinapis  alba  L. 
Napiergrass — Pennisetum  purpureum 

Schumach. 
Needlegniss.  green— Stipa  viridula  Trin. 
Oat — Avena  byzantirta  C.  Koch,  A.  sativa  L, 

A.  nuda  L. 
Oatgraas,  tall — ^A/rhenatbenim  ehtius  (L.) 

).S.  Presl  and  K.B.  Presl 
Orchardgrass — Dactylis  glomerata  L. 
Panicgrass,  blue — Panicum  antidotale  Retz. 
Panicgrass,  green — Panicum  maximum  Jacq. 

var.  trichoglume  Robyns 
Pea,  field — Pisum  sativum  L. 
Peanut — Arachis  hypogaea  L. 
Poa  trivialis — (see  Bluegraas,  rough) 
Rape,  annual — Brassica  napus  L.  var.  armua 

Koch 
Rape,  bird — Brassica  rapa  L.  subsp.  rapa 
Rape,  turnip— Brassica  rapa  L.  subsp. 

silvestris  (Lam.)  Janchen 
Rape,  winter — Brassica  napus  L.  var.  bieiuiis 

(Schubl.  and  Mart.)  Reichb. 
Redtop — Agrostis  gigantea  Roth . 
Rescuegrass — Bromus  catharticus  Vahl 
Rbodesgiass — Chlmis  gayana  Kunth 
Rice— Oryza  sativa  L 
Ricegrass,  Indian — Oryxoptis  hymenoides 

(Roem.  and  Scbult)  Rickar 
Roughpea— Z^itbynis  hirsutus  L. 
Rye— Secale  cereale  L. 
Rye,  mountain — Secale  striatum  (K.B.  Prael) 

K.B.  Presl  subsp.  strictum 
I^ragrass.  annual  or  Italian — Lolium 

muhiflorum  Lam. 
Ryegrass,  intermediate — Lolium  x  hybridum 

Hausskn. 
Rjregrass,  perennial — LoUum  perenne  L. 
Ryegrass,  Wimmera — Lolium  rigidum  Gaud. 
SafBower — CorffMunus  tirtctorius  L. 
Sagewort,  Louisiana — Aitemiua  ludovidaiM 

rOutt. 
Sainfoin — Onobrychis  vidifolia  Scop. 
Saldiuah,  fourwing— Atripifax  oonescens 

(Pursh)  Nutt 
Sesamn    Seaamum  indicum  L. 
Seabania— Sesbania  exahata  (Ra£)  A.W.  Hill 
Smilo — Piptatherum  miliaceum  (L.)  Coss. 
Soigbum — Soig/ium  bicolor  (L.)  Moencb 
Sorghum  almum — So/g/ium  x  aimtun  L. 

Parodi 
Sotghum-sudangrass — Sorghum  x 

drumoHmdii  (Steud.)  N^illsp.  and  Chase 
Soigrass — Rhizomatous  derivatives  of  a 
|ohnsongrass  x  sorghum  cross  (x  a 
(obnsongrass  x  sudangiass  croaa 
Southempea — (See  Cowpea) 
Sourclover — Melilotus  indicus  (L.)  All. 
Soybean — Glycine  max  (L.)  Merr. 
Spelt — Triticum  spelta  L. 
Sudangrass — Sorghum  x  drummondii 

(Steud.)  Millsp.  and  Chase 
Sunflower — Helianthus  annuus  L. 
Sweetclover,  white — Melilotus  albus  MediL 
Svreetclover,  yellow— ^Me/i/otus  officinalis 

Lam. 
Svreet  vemalgrass — Antbozanthiun 

odoratum  L. 
Sweetvetcb,  northern — Hedysarum  boreaie 

Nutt 
Switchgra3s — Panicum  virgatum  L. 
Timothy — Phleum  pratense  L. 
Timothy,  turf— PWeuin  bertolomi  DC 
Tobacco — NicoUana  tabacum  L. 
Trefoil,  big — Lotus  uliginosus  Schk. 
Trefoil,  birdsfbot — Lotus  comiculatus  L. 
Triticale— X  Triticosecale  Wittm.  (Secale  x 
Triticum) 


Vaseygrass — Paspalum  urvillei  Steud. 
Veldtgrass — Ehrharta  calycina  J.E.  Smith 
Velvetbean — Mucuna  pruiiens  (L.)  DC  var. 

uUlis  (Wight)  Buick 
Velvetgrass — Holcus  lanatus  L. 
Vetch,  common — Vicia  sativa  L.  subsp.  sativa 
Vetch,  hairy — Vicia  villosa  Roth  subsp. 

villosa 
Vetch,  Hungarian — Vicia  pannonica  Crantc 
Vetch,  monantba — Vicia  articulata  Homem. 
Vetch,  narrowleaf  or  blackpod — Vida  sativa 

L.  subsp.  nigra  (L.)  Ehih. 
Vetch,  purple — Vicia  benghalensis  L. 
Vetch,  woollypod  or  winter — Vida  villoaa 

Roth  subsp.  vono  (Host)  Coib. 
Wheat,  conunon — Triticum  aestivum  L. 
Wheat,  club — Triticum  compactum  Host 
Wheat,  durum — TMicum  durum  Desf. 
Wheat  Polish — Triticum  polonicum  L. 
Wheat  poulard — Triticum  bugidum  L. 
Wheat  X  Agrotricum — Triticum  x 

Agrotriticum 
Wheatgrass,  beardless — Pseudoroegneria 

spicata  (Pursh)  A.  Love 
Wheatgrass,  crested  or  fairway  crested — 

Agropyron  cristatum  (L.)  Gaeitn. 
Wheatgzass.  crested  or  standard  crested — 

Agropyron  desertorum  (Link)  Scbult 
Wheatgrass,  intermediate — Elytrigia 

intermedia  (Host)  Nevski  subsp. 

intermedia 
Wheatgzaas,  pubescent— E/ytr^gia  intermedia 

(Host)  Nevald  subsp.  intermedia 
Wbaatgrass,  Siberian — Agropyron  fragile 

(Roth)  Candaigy  subsp.  sibiricum  (Willd.) 

Meld. 
Wheatgrass,  slendei^-£7ymtts  trachycaulus 

(Link)  Shinn. 
Wheatgrass,  stieamhank — Elymus 

lanceolatus  (Scribn.  and  ).G.  Smith)  Gould 

subsp.  lanceolatus 
Wheatgrass,  taii— Elytrigia  elongata  (Host) 

Nevski 
Wheatgrass,  western — Pascopyrum  smithii 

(Rydb.)  A  Love 
Wildrye,  basin — Leymus  dnereus  (Scribn. 

and  Merr.)  A  Love 
Wildrye,  Canada — Elymus  canadensis  L. 
Wildiye,  Russian— Psathyrostachys  juiuxa 

(Fiscb.)  Nevski 
Zc^sia  Japonica — (see  Japanese  lawngrass) 
Zoysia  matreila — (see  Manilagrass) 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

APHIS  inspector.  Any  employee  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  other  individual 
authorized  by  the  Administrator  to 
enforce  this  part 

Coated  Seed.  Any  seed  imit  covered 
with  any  substance  that  changes  the 
size,  shape,  or  weight  of  the  original 
seed.  Seeds  coated  with  ingredients 
such  as,  but  not  limited  to,  rhizobia, 
dyes,  and  pesticides  are  excluded. 

Declaration.  A  written  statement  of  a 
grower,  shipper,  processor,  dealer,  or 
importer  giving  for  any  lot  of  seed  the 
kind,  variety,  type,  origin,  or  the  tise  for 
which  the  seed  is  intended. 

Hybrid.  When  applied  to  kinds  or 
varieties  of  seed  means  the  first 


generation  seed  of  a  cross  produced  by 
controlling  the  pollination  and  by 
combining  two  or  more  inbred  lines; 
one  inbred  or  a  single  cross  with  an 
open-pollinated  variety;  or  two  selected 
clones,  seed  lines,  varieties,  or  species. 
"Controlling  the  pollination"  means  to 
use  a  method  of  hybridization  that  will 
produce  pure  seed  that  is  at  least  75 
percent  hybrid  seed.  Hybrid 
designations  shall  be  treated  as  variety 
names. 

Import/importation.  To  bring  into  the 
territorial  limits  of  the  United  States. 

Kind.  One  or  more  related  species  or 
subspecies  that  singly  or  collectively  is 
known  by  one  common  name,  e.g., 
soybean,  flax,  or  cairot 

Lot  of  seed.  A  definite  q\iantity  of 
seed  identified  by  a  lot  number,  every 
portion  or  bag  of  which  is  uniform, 
within  permitted  toloances,  for  the 
factors  that  appear  in  the  labeling. 

Mixture.  Seeds  consisting  of  more 
than  one  kind  or  variety,  e/adti  present 
in  excess  of  5  percent  of  the  whole. 

Official  seed  laboratory.  An  official 
laboratory  member  of  the  Association  of 
Official  Seed  Analysts. 

Pelleted  seed.  Any  seed  unit  covered 
with  a  substance  that  changes  die  size, 
shape,  or  weight  of  the  original  seed  in 
order  to  improve  the  plantability  or 
singulation  of  the  seed. 

Person.  Any  individual,  partnership, 
corporation,  company,  society. 
association,  receiver,  trustee,  or  other 
legal  entity  or  organized  group. 

Port  of  first  arrival.  The  land  area 
(such  as  a  seaport,  airport,  or  land 
border  station)  where  a  person,  or  a 
land,  water,  or  air  vehicle,  first  arrives 
after  entering  the  territorial  limits  of  the 
United  States,  and  where  inspection  of 
articles  is  carried  out  by  APHIS 
inspecton. 

Registered  seed  technoIogisL  A 
registered  member  of  the  Society  of 
Commercial  Seed  Technologists. 

Screenings.  Chaff,  sterile  florets, 
immature  seed,  weed  seed,  inert  matter, 
and  any  other  materials  removed  in  any 
way  from  any  seeds  in  any  kind  of 
cleaning  or  processing  and  which 
contains  less  than  25  percent  of  live 
agricultural  or  vegetable  seeds. 

State.  Any  State,  the  District  of 
Columbia,  American  Samoa,  Gtiam,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
the  Virgin  Islands  of  the  United  States,  . 
and  any  other  territory  or  possession  of 
the  United  States. 

Uruted  States.  All  of  the  States. 

Variety.  A  subdivision  of  a  kind 
which  is  characterized  by  growth,  plant, 
fiuit,  seed,  or  other  characteristics  by 
which  it  can  be  difEarentiated  from  other 
sorts  of  the  same  kind. 
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Vegetable  seed.  The  seed  of  the 
following  kinds  and  varieties  that  are  or 
may  be  grown  in  gardens  or  on  truck 
£arms  and  are  or  may  be  generally 
known  and  sold  under  the  name  of 
vegetable  seed: 

Artichoke— Cynara  cardunculuM  L  tubsp. 

cardunculus 
Asparagu* — Asparagus  officinalis  Baker 
Aspangusbean  or  yard- long  bean — Vigpa 

unguiculata  (L.)  Walp.  subsp. 

sesquipedalis  fL.)  Vertk. 
Bean,  garden — Phaseolus  vulgaris  L. 
Bean.  lima — Phaseolus  lunatus  L. 
Bean,  runner  or  scarlet  runner — Phaseolus 

coccineus  L. 
Beet — Beta  vulgaris  L.  tubap.  vulgpris 
Broadbean — Vicia  faba  L. 
Broccoli — Brassica  oleracea  L.  var.  botrytis  L. 
Brussels  sprouts — Bmssica  oleracea  L  var. 

gemmifera  DC 
Burdock,  great — Arctium  lappa  L. 
Cabfaage^Anusico  oleracea  L.  var.  capitata 

L 
Cabbage.  Chinese — Brassica  rapa  L.  subap. 

pekinensis  (Lour.)  Hanelt 
Cabbage,  tranchuda — Brassica  oleracea  L. 

var.  costata  DC. 
Cantaloupe— {see  Melon) 
Cardoon— Cynora  cardurtculua  L.  mibap. 

cardunculus 
Carrot — Daucus  carota  L  subap.  sativus 

(HoSm.)  Arcang, 
Cauliflower — Brassica  oleracea  L.  var. 

botrytisL. 
Caletiac — Apium  graveolens  L  var. 

rapaceum  (Mill.)  Gaud. 
Celery — Apium  gfxpfeolens  L.  var.  dulee 

(Mill.)  Pers. 
Chard.  Swiss — Beta  vulgaris  L.  subap.  cicla 

(L.)lCocb 
Chicory— Cic/ioriiun  intybus  L. 
Chivea — Allium  schoenoprxuum  L. 
Citron — dtrullus  lanatus  (Thunb.)  Matsum. 

and  Nakai  var.  citroides  (Bailey)  Mansf. 
CoUards — ^jtusjcg  oieracea  L.  var.  acephakt 

DC 
Com.  sweet — Zea  mays  L. 
Conualad — ValerianeUa  locusta  (L.) 

Laterrade 
Cowpea — Vigna  unguiculata  (L.)  Walp. 

subap.  unguiculata 
Creas.  garden — Lepidium  sativum  L. 
Cress,  upland — Barbarea  venw  (Mill.)  Asch. 
Creas,  water — Rorippa  nasturtium-aquaticum 

(L)  Hayek 
Cucumber — Cucumissat/viiaL. 
E)andelion — Taraxacum  officirKile  Wigg. 
Dill — Anethum  graveolens  L. 
Eggplant — Solanum  ntelongena  L. 
Endive — Cichorium  endivia  L. 
Gherkin.  West  India — Cucumis  anguria  L 
Kale — Brassica  oleracea  L.  var.  acephala  DC 
Kale.  Chinese — Brassica  oleracea  L.  var. 

alboglabra  (Bailey)  Musil 
Kale,  Siberian — Brassica  aapas  L.  var. 

pabularia  (DC)  Reichb. 
Kohlrabi — Brassica  oleracea  L.  var. 

gongylodes  L. 
Leek — Allium  pomim  L. 
Lettuce — Lactuca  sativa  L. 
Melon — Cucumis  melo  L. 
Muskmelon — (see  Melon). 
Mustard,  India — Brassica  juncea  (L.)  Czein|. 

andCoas. 


Mustard,  spinach — Brassica  perviridis 

(Bailey)  Bailey 
Okra — Abelmoschus  esculentus  (L.)  Moeoch 
Onion — Allium  cepa  L 
Onion,  Welsh — Allium  fistulosum  L. 
Pak-choi — Brassica  rapa  L.  subsp.  chir»ensis 

(L.)Haneh 
Parsley — Petroselinum  crispum  (MilL)  A.W. 

Hill 
Parsnip— ftutiiKico  sativa  L. 
Pea — Pisum  sativum  L. 
Pepper — Capsicum  spp. 
Pe-tsai — (see  Chineae  cabbage). 
Pumpkin^ — Cucurbita  pepo  L,  C  moschata 

(Duchesne)  Poiiet,  and  C  moxtoia 

Ducheane 
Radish — Raphanus  sativus  L. 
Rhubart) — Rheum  Htabarbaium  L 
Rutabaga — Brassica  napus  L.  var. 

napoixassica  {L.)  Reichb. 
Sage — Salvia  officinalis  L. 
Salsify — Tragopogon  ponifolius  L. 
Savory,  siunmer — Saturefa  horteasis  L. 
Sorrel — Rumex  acetosa  L. 
Southempea — (see  Cowpea). 
Soybean — Glycine  max  (L)  Merr. 
Spinach — Spinacia  oleracea  L. 
Spinach.  New  Zealand — Tetragonia 

tetragonioides  (Pall.)  Ktza. 
Squash— Cbcurb/ta  pepo  L.,  C  moschata 

(Duchesne)  Poiret,  aiid  C.  maxima 

Duchesne 
Tomato — Lycopersicon  esculentum  Mill. 
Tomato,  husk — Physalis  pubescens  L. 
Tumif) — Brassica  rapa  L.  subsp.  rapa 
Watermelon — dtrullus  lanatus  (Thunb.). 

Mataum.  and  Nakai  var.  lanatus 

%  361  jZ    QmmcbI  raetrtclfona  on  Hw 
ifiipoftalioft  ol  Med  end  acieenlnQe. 

(a)  No  person  shall  import  any 
agricidtural  seed,  vegetable  seed,  or 
screenings  into  the  United  States  unless 
the  importation  is  in  compliance  wnth 
this  part 

(bj  Any  agriculttual  seed,  vegetable 
seed,  or  screenings  imported  into  the 
United  States  not  in  compliance  with 
this  part  shall  be  subject  to  exportation, 
destruction,  disposal,  or  any  remedial 
measures  that  the  Administrator 
determines  are  necessary  to  prevent  the 
dissemination  into  the  United  States  of 
noxious  weeds. 

(c)  Except  as  provided  in  §  361.7(b). 
coated  or  pelleted  seed  may  enter  the 
United  States  only  if  each  lot  of  seed  is 
accompanied  by  an  officially  drawn  and 
sealed  sample  of  seed  drawn  from  the 
lot  before  the  seed  was  coated  or 
pelleted.  The  sample  must  be  drawn  in 
a  manner  consistent  with  that  described 
in  §361.5  of  this  part. 

(d)  Except  as  provided  in 

§§  361.4(aM3)  and  361.7(c),  screenings  of 
all  agricultural  seed  and  vegetable  seed 
are  prohibited  entry  into  the  United 
States. 

f  961.3    Dedarallons  and  labeling, 
(a)  All  lots  of  agricultural  seed, 
vegetable  seed,  and  screenings  imported 
into  the  United  States  must  be 


•ccomptanied  by  a  declaration  from  the 
importer  of  the  seed  or  screenings.  The 
declaration  must  state  the  kind,  variety, 
and  origin  of  each  lot  of  seed  or 
screenings  and  the  use  for  which  the 
seed  or  screenings  are  being  imported. 

(b)  Each  contamer  of  agricultural  seed 
and  vegetable  seed  imported  into  the 
United  States  for  seeding  (planting) 
purposes  must  be  labeled  to  indicate  the 
identification  code  or  designation  for 
the  lot  of  seed;  the  name  of  each  kind 
or  kind  and  variety  of  agricultural  seed 
or  the  name  of  each  kind  and  variety  of 
vegetable  seed  present  in  the  lot  in 
excess  of  5  percent  of  the  whole;  and  the 
designation  "hybrid"  when  the  lot 
contains  hybrid  seed.  Kind  and  variety 
names  used  on  the  label  shall  conform 
to  the  kind  and  variety  names  used  in 
the  definitions  of  "agricultural  seed" 
and  "vegetable  seed"  in  §361.1.  If  any 
seed  in  the  lot  has  been  treated,  each 
container  must  be  further  labeled,  in 
type  no  smaller  than  8  point,  as  follows: 

(1)  The  label  must  indicate  that  the 
seed  has  been  treated  and  provide  the 
name  of  the  substance  or'process  used 
to  treat  the  seed.  Substance  names  used 
on  the  label  shall  be  the  commonly 
accepted  coined,  chemical  (generic),  or 
abbreviated  chemical  name. 

(i)  Commonly  accepted  coined  names 
are  commonly  recognized  as  names  of 
particular  substances,  e.g.,  thiram, 
captan,  lindane,  and  dichlone. 

(ii)  Examples  of  commonly  accepted 
chemical  (generic)  names  are  blue-stone, 
calcium  carbonate,  cuprous  oxide,  zinc 
hydroxide,  hexachlorobenzene,  and 
ethyl  merctiry  acetate.  The  terms 
"mercTuy"  or  "mercurial"  may  be  used 
in  labeling  all  types  of  mercurials. 

(iii)  Examples  of  commonly  accepted 
abbreviated  chemical  names  are  BHC 
(1.2,3,4,5,6-Hexachlorocyclohexane) 
and  DDT  (dichloro  diphenyl 
trichloroethane). 

(2)  If  the  seed  has  been  treated  with 

a  merctuial  or  similarly  toxic  substance 
harmful  to  hiunans  and  vertebrate 
animals,  the  label  must  include  a 
representation  of  a  skull  and  crossbones 
and  a  statement  indicating  that  the  seed 
has  been  treeted  with  poison.  The  skull 
and  crossbones  must  be  at  least  twice 
the  size  of  the  type  used  for  the 
information  provided  on  the  label,  and 
the  poison  warning  statement  must  be 
written  in  red  letters  on  a  backgroimd  of 
distinctiy  contrasting  color.  Merciuials 
and  similarly  toxic  substances  include 
the  following: 

Aldrin,  technical 

Dameton 

Dieldrin 

p-rHTtithyl«miiwiti»ii»»nii>ii««r«  aodium 

sulfonate 
Endrin 


*Jli'^v 
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Ethion 

Heptachlor 

Mercurials,  all  types 

Parathion 

Phorate  • 

Toxaphene 

0-0-Diethyl-0-(iaopn>pyI-4-matfayl-6- 

pyrimidyl)  thiophosphate 
0.0-Diethyl-S-2-(ethylthio)  ethyl 

phoaphorodithioata 

(3)  If  the  seed  has  been  treated  with 
a  substance  other  than  one  classified  as 
a  mercuricd  or  similarly  toxic  substance 
under  paragraph  (bK2)  of  this  section, 
and  the  amount  remaining  with  the  seed 
is  harmful  to  humans  or  other  vertebrate 
animals,  the  label  must  indicate  that  the 
seed  is  not  to  be  used  for  food,  feed,  or 
oil  purposes.  Any  amount  of  any 
substance  used  to  treat  the  seed  that 
remains  with  the  seed  will  be 
considered  harmful  when  the  seed  is  in 
containers  of  more  than  4  oimces. 
except  that  the  following  substances 
will  not  be  deemed  harmful  when 
present  at  a  rate  less  than  the  number  of 
parts  per  million  (p/m)  indicated: 

Allathrin — 2  p/m 

Malathion — 8  p/m 

Methox3rcfor — 2  p/m 

Piperonyl  butoxide — 20  p/m  (8  p/m  on  otf 

and  sorghum) 
Pyretfarins — ^3  p/m  (1  p/m  on  oat  and 

sorglnun) 

(c)  In  the  case  of  seed  in  bulk,  the 
information  required  under  paragraph 
(b)  of  this  section  shall  appear  in  the 
invoice  or  other  records  accompanying 
and  p<;rtaining  to  such  seed.  If  the  seed 
is  in  containers  and  in  quantities  of 
20.000  poimds  or  more,  regardless  of  the 
niunber  of  lots  included,  the 
information  required  on  each  container 
under  paragraph  (b)  of  this  section  need 
not  be  shown  on  each  container  if  each 
container  has  stenciled  upon  it  or  bears 
a  label  containing  a  lot  designation  and 
the  invoice  or  other  records 
accompanying  and  pertaining  to  such 
seed  bear  die  various  statements 
required  for  the  respective  seeds. 

(d)  Each  container  of  agricidtural  seed 
and  vegetable  seed  imported  into  the 
United  States  for  cleaning  need  not  be 
labeled  to  show  the  information 
required  luider  paragraph  (b)  of  this 
section  if: 

(1)  The  seed  is  in  bulk; 

(2)  The  seed  is  in  containers  and  in 
quantities  of  20.000  pounds  or  more, 
regardless  of  the  number  of  lots 
involved,  and  the  invoice  or  other 
records  actximpanying  and  pertaining  to 
the  seed  show  that  the  seed  is  for 
cleaning;  or 

(3)  The  seed  is  in  containers  and  in 
quantities  of  less  than  20,000  pounds, 
and  each  container  carries  a  label  that 
bears  the  words  "Seed  for  cleaning." 


1361.4   InapectionalttMportofflral 


(a)  All  agricidtural  seed,  vegetable 
seed,  and  screenings  imported  into  the 
United  States  shall  be  made  available 
for  examination  by  an  APHIS  inspector 
at  the  port  of  first  arrival  and  shall 
remain  at  the  port  of  first  arrival  until 
released  by  an  APHIS  inspector.  Lots  of 
agricidtural  seed,  vegetable  seed,  or 
screenings  nuy  enter  the  United  States 
without  meeting  the  sampling 
requirements  of  paragraph  (b)  of  this 
section  if  the  lot  is: 

(1)  Seed  that  is  not  being  imported  for 
seeding  (planting)  purposes  and  the 
declaration  required  by  §  361.3(a)  states 
the  purpose  for  which  the  seed  is  being 
im]>orted; 

(2)  Seed  that  is  being  shipped  in  bond 
through  the  United  States; 

(3)  Screenings  from  seeds  of  wheat, 
oats,  barley,  rye.  buckwheat,  field  com, 
sorghum,  broomcom,  flax,  millet,  proso, 
soybeans,  cowpeas,  field  peas,  or  field 
beans  that  are  not  being  imported  for 
seeding  (plotting)  purposes  and  the 
declaration  accompanying  the 
screenings  as  required  under  §  361.2(a) 
indicates  that  the  screenings  are  being 
imported  for  processing  or 
manufactiuing  piuposes; 

(4)  Seed  that  is  being  imported  for 
sowing  for  experimental  or  breeding 
purposes,  is  not  for  sale,  is  limited  in 
quantity  to  the  amount  indicated  in 
coliunn  3  of  table  1  of  §  361.5,  and  is 
accompanied  by  a  declaration  stating 
the  purpose  for  which  it  is  being 
imported  (seed  imported  for  increase 
purposes  only  will  not  be  considered  as 
being  imported  for  experimental  or 
breeding  purposes);  or 

(5)  Seed  that  was  grown  in  the  United 
States,  exported,.and  is  now  returning  to 
the  United  States,  provided  that  the 
person  importing  die  seed  into  the 
United  States  furnishes  APHIS  with  the 
following  docummtation: 

(i)  Export  documents  indicating  the 
quantity  of  seed  and  number  of 
containers,  the  date  of  exportation  from 
the  United  States,  the  distinguishing 
marks  on  the  containers  at  the  time  of 
exportation,  and  the  name  and  address 
of  the  United  States  exporter; 

(ii)  A  document  issued  by  a  Customs 
or  other  govenunent  official  of  the 
country  to  which  the  seed  was  exported 
indicating  that  the  seed  was  not 
admitted  into  the  commerce  of  thwf 
country;  and 

(iii)  A  dociunent  issued  by  a  Customs 
or  other  government  official  of  the 
country  to  which  the  seed  was  exported 
indicating  that  the  seed  was  not 
commingled  with  other  seed  after  being 
exported  to  t^t  country. 


(b)  Except  as  provided  in 
§§  361.5(a)(2}  and  361.7.  samples  will  be 
taken  from  all  agricultural  seed  and 
vegetable  seed  imported  into  the  United 
States  for  seeding  (planting)  purposes 
prior  to  beiyg  released  into  the 
commerce  of  the  United  States. 

(1)  Samples  of  seed  will  be  taken  from 
each  lot  of  seed  in  accordance  with 
§  361.5  to  determine  whether  any  seeds 
of  noxious  weeds  listed  in  §  361.6(a)  are 
present  If  seeds  of  noxious  weeds  are 
present  at  a  level  higher  than  the 
tolerances  set  forth  in  §  361.6(b),  the  lot 
of  seed  will  be  deemed  to  be  adulterated 
and  will  be  rejected  for  entry  into  the 
United  States  for  seeding  (planting) 
purposes.  Once  deemed  adulterated,  the 
lot  of  seed  must  be: 

(i)  Exported  from  the  United  States; 

(ii)  Destroyed  under  the  monitoring  of 
an  APHIS  inspector; 

(iii)  Qeaned  under  APHIS  monitoring 
at  a  seed-cleaning  facility  that  is 
operated  in  accordance  with  §  361.8(a): 
or 

(iv)  If  the  lot  of  seed  is  adulterated 
wfith  the  seeds  at  a  noxious  weed  listed 
in  §  361.6(a)(2),  the  seed  may  be  allowed 
entiy  into  the  United  States  for  feeding 
or  manufacturing  purptoses,  provided 
the  importer  withdraws  the  original 
declaration  and  files  a  new  declaration 
stating  that  the  seed  is  being  imported 
for  feeding  or  manufacturing  purposes 
and  that  no  part  of  the  seed  will  be  used 
for  seeding  (planting)  piuposes. 

(2)  Seed  deemed  adulterated  may  not 
be  mixed  with  any  other  seed  unless  the 
Administrator  determines  that  two  or 
more  lots  of  seed  deemed  adulterated 
are  of  substantially  the  same  quality  and 
origin.  In  such  cases,  the  Administrator 
may  allow  the  adulterated  lots  of  seed 
to  be  mixed  for  cleaning  as  provided  in 
p&ragraph  (b)(l)(iii)  of  this  section. 

(3)  If  the  labeling  of  a  lot  of  seed  is 
false  or  misleading  in  any  respect,  the 
seed  will  be  rejected  for  entry  into  the 
United  States.  A  falsely  labeled  lot  of 
seed  must  be: 

(i)  Exported  frtim  the  United  States; 

(ii)  Destroyed  under  the  monitoring  of 
an  APHIS  inspector,  or 

(iii)  The  seed  may  be  allowed  entry 
into  the  United  States  if  the  labriing  is 
corrected  under  the  monitoring  of  an 
APHIS  inspector  to  accurately  reflect 
the  character  of  the  lot  of  seed. 


f361.S    SampHngofi 

(a)  Sample  sizes.  As  provided  in 
§  361 .4(b],  samples  of  seed  will  be  taken 
from  each  lot  of  seed  being  imported  for 
seeding  (planting)  purposes  to 
determine  whether  any  seeds  of  noxious 
■weeds  listed  in  §  361.6(a)  are  present 
The  samples  shall  be  drawn  in  the 
manner  described  in  paragraphs  (b)  and 
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(c)  of  this  section.  Unused  portions  of 
samples  of  rare  or  expensive  seeds  will 
be  returned  by  APHIS  upon  request  of 
the  importer. 

(1)  A  minimum  sample  of  not  less 
than  1  quart  shall  be  drawn  ^m  each 
lot  of  agricultiual  seed;  a  minimnm 
sample  of  not  less  than  1  pint  sliall  be 
drawn  from  each  lot  of  vegetable  seed, 
except  that  a  sample  of  Vi  pint  will  be 
sufficient  for  a  vegetable  seed 
importation  of  5  pounds  or  less.  The 
minimiun  sample  shall  be  divided 
repeatedly  until  a  working  sample  of 
proper  vveight  has  been  obtained.  If  a 
mechanical  divider  cannot  be  used  or  is 
not  available,  the  sample  shall  be 
thoroughly  mixed,  then  placed  in  a  pile; 
the  pile  shall  be  divided  repeatedly  into 
halves  imtil  a  woridng  sample  of  the 
proper  weight  remains.  The  weights  of 
the  working  samples  for  noxioiis  weed 
examination  for  each  lot  of  seed  are 
shown  in  rnlnmn  1  of  table  1  of  this 


section.  If  the  lot  of  seed  is  a  mixture, 
the  following  methods  shall  be  used  to 
determine  the  weight  of  the  working 
sample: 

(i)  If  the  lot  of  seed  is  a  mixture 
consisting  of  one  predominant  kind  of 
seed  or  a  group  of  kinds  of  similar  size, 
the  weight  of  the  working  sample  shall 
be  the  weight  shown  in  column  1  of 
table  1  of  this  section  for  the  kind  or 
group  of  kinds  that  comprises  more  than 
50  percent  of  the  sample. 

(ii)  If  the  lot  of  seed  is  a  mixture 
consisting  of  two  or  more  kinds  or 
groups  of  kinds  of  difEsrent  sizes,  none 
of  which  comprises  over  50  percent  of 
the  sample,  the  weight  of  the  working 
sample  shall  be  the  weighted  average  (to 
the  nearest  half  gram)  of  the  weight 
8ho%(m  in  colunm  1  of  table  1  of  this 
section  for  each  of  the  kinds  that 
comprise  the  sample,  as  determined  by 
the  following  method: 

Table  1 


(A)  Multiply  the  percentage  of  each 
component  of  the  mixt\ire  (rounded  off 
to  the  nearest  whole  number)  by  the 
sampl»8izes  shown  in  column  1  of  table 
1  of  this  section; 

(B)  add  all  these  products; 

(C)  total  the  percentages  of  all 
components  of  the  mixtures;  and 

(D)  divide  the  s^un  in  paragraph 
(a)(lHiiHB)  of  this  section  by  the  total  in 
paragraph  (aMlKiiKC)  of  diis  section. 

(2)  It  is  not  ordinarily  practical  to 
sample  and  test  small  lots  of  seed 
offered  for  entry.  The  maximum  sizes  of 
lots  of  each  kind  of  seed  not  ordinarily 
sampled  are  8ho%im  in  column  2  of  table 
1  of  this  section. 

(3)  The  maximum  sizes  of  lots  of  each 
kind  of  seed  allofwed  entry  without 
sampling  for  sowing  for  experimental  or 
breeding  purposes  as  provided  in 

§  361.4(a)(4)  are  shown  in  column  3  of 
table  1  of  this  section. 


Hmtmal 


for  noxious  weed 

examinaiion 

(grams) 


(1) 


MaxiniuHi  weiQht 
d  seed  lot  not  or- 

m  ,  ,    n       ,111     1 1  li 

onaniy  sampieo 
(pounds) 


(2) 


Maxsnun  weigM 
o(  seed  lot  per- 
mitted entry  tor 
experimental  or 
breeding  purpoaea 
without  sampling 
(pound^ 

(3) 


VEGETABIf  SEED: 

ArUchoto  

Asparagus  _. 

AaparagustMan  . 

in 

Garden 
Lima  „ 
Hunnar 


Broooofi  , 
Bruaaeis  sprouts 
BunJodc.  great ... 

Cabbage 

Cabbage.  Ctuneaa 

Cahhaye,  tronchuda ....» 
Cantatoupe  (see  Meini) 

Caidoon 

CatTcH  ....„ 

Ceieriac  .... 

Ceiery 

Ctiard,  ^Niss 

CMoory 

CtWves  .»••»». 
Citron _.__ 


Com, 

Comsalad 
Cowpea 


Cress,  garden . 
Cress,  upland  . 
Cress,  water  ... 


Oil  

Eggplant 
Endh«  .„ 


500 
500 
500 

500 

500 

SOO 

300 

SOO 

60 

80 

160 

60 

80 

100 

500 

50 


300 

50 

50 
500 

SO 
500 

50 
SOO 


900 

35 


80 


25 

25 

26 

25 

100 

26 

26 

26 

26 

6 

5 

10 

5 

5 

5 

26 
5 
5 
5 
5 

25 
5 
5 

26 
5 

26 
5 

26 
5 
5 
5 

26 
5 
5 
5 
5 


50 

50 

50 

200 

500 

200 

200 

50 

200 

10 

10 

50 

10 

10 

10 

SO 
10 
10 
10 
10 
SO 
10 
10 
SO 
10 

200 
10 

200 
10 
10 
10 
SO 
10 
10 
10 
10 


Federal  Register  /  Vol.  62,  No.  179  /  Tuesday,  September  16.  1997  /  Rules  and  Regulations    48465 


TABLE  1— Continued 


Name  of  seed 


Woddng  weight 

(or  noxious  weed 

examination 

(grams) 


(1) 


Ghedcin,  West  Indta 

Kale 

Kale,  Chinese ..„. 

Kale,  Siberian  ..... 


Lettuce _...... 

Melon 

Mustard,  India  .... 
Mustard,  spinach 

Otoa 

Onion 

Onion,  Welsh . 

Pak-choi  

Parsley  

Parsnip «._...., 

Pea 

■^^pp^v  ..........•••.■.■ 


Pumpkin  . 
Radish  .... 
Rhubarb.. 
Rutabaga 

Sage 

Salsify 


Savory,  summer 
oorrel  ................ 

Soybean 

Spinach 


Spinach,  New  Zealand 

Tomato 

Tomato,  husk  ...„..„.„.. 

Tumip _......., 

Watermelon 

AGRICULTURAL  SEED: 

Agrotricum , 

Alfalfa  . ,....., 

Alfilaria „ 

Alycedover 

Bahiagrass  

Barrelclover 

Barley  

Bean,  adzuki  

Bean,  field  

Bean,  mung 

Bean  (see  Velvetbean) 

Beet,  field  

Beet,  sugar 

Beggarweed  

Bentgrass,  colonial 


Bentgrass,  creeping 

Bentgrass,  velvet 

Bermudagrass 

Bermudagrass,  giant 

Bluegrass,  annual  

Bluegrass,  bultxxjs 

Bluegrass,  Canada 

Bluegrass,  glaucantha „. 

Bluegrass,  Kentucky  .; 

Bluegrass,  Nevada 

Bluegrass,  rough „.... 

Bluegrass.  Texas 

Bluegrass,  wood 

Blueioint 


160 
50 
SO 
80 
SO 
SO 
50 

500 
SO 
50 

500 
SO 

so 

50 

50 

SO 

SOO 

150 

500 
300 
300 

SO 
150 
300 
35 
36 
500 
150 
SOO 
SOO 

so 

36 

SO 

500 

500 

50 

SO 

SO 

50 

1W 

500 

500 

500 

500 

500 
500 

SO 
2.5 
2.5 
2.5 
10 
10 
10 
40 

5 
10 
10 
10 

5 
10 

5 

6 


Maximum  weight 
of  seed  lot  not  or- 
dinarily sampled 
(pounds) 


(2) 


26 
5 
6 
6 
6 
6 
5 

25 

26 
6 

26 
6 
6 
5 
6 
6 

26 
5 

26 

26 

5 

6 

26 

25 

5 

5 

26 

25 

25 

25 

5 

6 

5 

25 

100 

25 

26 

26 

25 

25 

100 

100 

100 

100 


Maximum  weight 
of  seed  lot  per- 
mitted entry  for 
experimental  or 
breeding  purposes 
wittwut  sarnpling 
(pounds) 

(3) 


50 
10 
10 
10 
10 
10 
10 
SO 
100 
10 

so 

10 
10 
10 
10 
10 
200 
10 

so 
so 

10 
10 
60 
60 
10 
10 
200 
50 
SO 
50 
10 
10 
10 
SO 

SOO 

100 
100 
100 
100 
100 
500 
500 
500 
600 


100 

500 

100 

1,000 

25 

IX 

25 

100 

25 

100 

25 

too 

25 

100 

25 

100 

25 

100 

25 

100 

25 

100 

25 

100 

25 

100 

25 

100 

25 

im 

25 

100 

26 

100 

25 

100 
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NhmoI 


Maximunt  iMi0M 


(pounds) 


(2> 


Maximum  waigM 

ol  seed  tot  par- 

(nMad  anlfy  for 

exparimanW  or 

browing  purpoaaa 

wNhoul  sampInQ 

(pounto) 

(3) 


Bluaslem,  big  ... 
Oluartam,  Mtte  .. 
Biuestem,  sand 


Droma,  aan  _....» 
Broma,  maadow  . 
Omnia,  moundrin . 
Drama,  smoottt 

Broomcom 

riitlrwfioat  _— 


70 

SO 

100 

10 

00 

SO 

ISO 

200 

70 

400 

500 


(Bui*)  

(Caryopaas) 


(Faicictaa) 
(Caiyopaaa), 


(Inbuf)  — 
(Oulolbw) 

Burdowar,  apoaa 

(In  bur) 

(Outdbui) 

Bumat.  Ma  — 

Canarygrasa 
Cararygrass.  read . 
Carpetgrass 


Chan,  soft 

Cnicicpaa  ... ..*.»•« 
Ctover.  aisica  ....„ 
Clover,  afTOwtoal 
Ctotfsr.  baraaam 
Clowar, 
Clovar,  cnmson 
Clover,  Kenya  ... 
Clawar,  Ladmo  .. 
Clover,  Lappa 
Clovef ,  large  hop  . 
Clovef ,  Persian  .„ 
Clover,  red . 
Clover,  rose 


Clover,  smaH  hop  (sudding) 
Clover,  strawberry 
Glower,  sub  (subterranean) 
wi^wer,  Vniiie 
Com,  fiaU  — 
Com,  pop 
Cotton  ..„. 

Cowpaa »...««. 

Crambe 

Crested  dogtail 

Crotaiaria,  \arca 

Crotaiaria,  showy  

Crotataha,  sienderleaf 

Crotaiaria,  striped 

Crotaiaria.  Sunn 

Crown valch  _.....„ 

Dallisgrass 

Dichondra  

Oropeaed,  sand 

Emmor 

Faacua,  Clwwinga . 
Fescue,  hair 


30 


20 

500 

70 

500 

SO 

2S0 

70 

200 

20 

10 

500 

50 

500 

20 

40 

50 

10 

100 

20 

20 

20 

10 

20 

50 

70 

20 

50 

250 

20 

500 

500 

500 

500 

250 

20 

70 

250 

100 

100 

500 

100 

40 

50 

2.5 

500 

30 

10 


25 
25 
25 
25 
25 
25 
25 
25 
25 
100 
100 

25 


25 
25 

100 
25 

100 
25 
25 
25 
25 
25 
25 
100 
2S 
100 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
100 
100 
100 
100 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
100 
25 
25 


100 
100 
100 
100 
100 
100 
100 
100 


100 
100 

100 
100 

900 

100 

800 

100 
100 
100 
100 
100 
100 
600 
100 
500 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
1.000 
1,000 
500 
500 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
500 
100 
100 
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Table  1— Continued 


Name  of  seed 


Fescue,  hard 
Fescue,  meadow 


Fescue,  red „ 

■»».. ..•..••••.. 

Fescue,  sheep 

Fescue,  taH 

"" *'■--' 

""**■**      '" 

Flax „ 

Gatletagrass: 

(Other  than  caryopses) 

(Caryopses) — 



Grama,  blue  _ 

Grama,  side-oats: 

(Other  than  caryopses) 

(Caryopses) 

Guar  „_ _.„. 

Guineagrass 

. 

Hardinggrass 

Hemp „.....„.........._„_ 

Indiaagrass,  yellow 

.._ 

Indigo,  hairy .. 

f  ■ 

Japanese  tawngrass  

Kanal..!:. .'. 

KooWa.  forage  .._....„„ _„„ 

•*~' 

Kudzu  .._ 

Lentil „ 

_ ........ 





Laspedeza.  Korean 

i    1    i 

Lespedeza.  serioea  or  Chinese  . 

Lespedeza.  Sterian  



Lespedeza,  striata 

Lovegrass,  sand 

* 

Lovegrass,  weeping  

Lupine,  blue 

Lupine,  wtiite 

Lupine,  yellow  

Manilagrass 

Meadow  foxtail 

Medicit,  black  



Mikvetch  

MHtet,  browntop 

Millet,  foxtail  . 

Milet,  Japanese 

MWel,  poon ..—••....,.,^,„.„,., 



Millet,  proao »..„....._.„._... 

Molassesgrass  ..     

Wortdng  weight 

for  rMsxious  weed 

examination 

(grams) 


(1) 


Mustard,  black 
Mustard.  India 
Mustard,  white 
Napiergrass  ... 
Needlegrass, 

Oat 

Oatgrass.  tall  ......^ ,„... 

Orchardgrass ., ..„^„ 

Panicgrass,  blue 

Panicgrass,  green 

Pea,  fiaU  

Peanut 

Poa  triviaJis  (see  btuegrass.  rough) 

Rape,  annual 

Rape,  bird . 

Rape,  turnip . 

Rape,  winter 

Redtop -.--—.—....„„......„„.... 

Reacoegraaa  ...... .. 

Rhodesgrasa 

Rice „_... _. 


20 
50 
30 
20 
50 
150 

100 
50 
20 

60 
20 
500 
20 
30 
500 
70 
70 
20 
100 
500 
20 
250 
500 
50 
30 
30 
50 
10 
10 
500 
500 
500 
20 
30 
50 
00 
80 
50 
90 
150 
ISO 
5 
» 
SO 
150 
SO 
70 
500 
80 
30 
20 
20 
500 
500 

70 

70 

50 
100 
2.5 
200 

10 
500 


Maximum  weight 
of  seed  k)t  not  or- 
dinarily sampled 
(pounds) 


(2) 


25 
25 
25 
25 
25 
25 

25 
25 
25 

25 
25 

25 
25 
25 
100 
25 
25 
25 
25 
100 
25 
2S 
25 
25 
25 
25 
25 
25 
25 
100 
100 
100 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
100 
25 
25 
25 
•25 
100 
100 

25 
25 
25 

25 
25 
25 
25 
100 


Maximum  weight 
of  seed  kit  per- 
mitted entry  for 
experimental  or 
breeding  purpoaas 
without  sampling 
(pounds) 

(3) 


100 
100 
100 
100 
100 
100 

100 
100 
100 

100 

100 

100 

100 

100 

500 

100 

100 

100 

100 

500 

100 

100 

100 

100 

100 

100 

100 

100 

100 

500 

500 

500 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

500 

100 

100 

100 

100 

500 

500 

100 
100 
100 
100 
100 
100 
100 
500 
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Table  1— Continued 


Name  ol  saed 


Working  weigM 

foe  noxious  weao 

•lanwMrtion 

(grama) 


(1) 


Maximum  woight 
of  aaad  lot  not  or- 


(poundil 


(2) 


samplad 
mdi) 


Maximum  wtigM 
of  saad  lot  per- 
mitted entry  for 
experimer4il  or 

without  •ainpling 
(pounds) 

(3) 


Rioegrass, 
Rou^ipea 

ny« — 

Rye,  mounlein 


SagavMjrt, 
Gsinfoin  .. 


Stflbuati,  lourwinQ . 


Smio 

Sofgfiwn 

Sorghum  stmum  ...._.... „_ 

Sorghum-sudsngraas  hyt)r4d 

Sorgraes .,..,.,,,,.,...., 

Sourctowsr 

Soybean 

Spel 


wUr^^VNwr  ..* 


TmoHiy 
TimoMiy,  turf  _~~ 

Tobaooo 

Tratol,  t>ig  ...»«.. 

ireKxi,  uffasnoi 

Tfjiicale 

Vaseygrass 

Vetd^jrass  . 

VelKetbaan 

V< 


Velch,  common 
Valch.  hary  . 
Ywmsn,  rungenan 
Velch.  Monaniha  . 
Vetch,  narrowteaf 
Vetch,  purple 
Vetch,  wootypod 


\Mlieal,  dub 


durum 


\Mieat,  poulard 

Wheal  X  Agrotricum 


Slender  u  cresna 


Wheatgrass,  pubescent 
SiMhen  _ 


tal 


WHdiye, 

WHd^ye. 

WU-fye. 


70 
500 
500 

200 

SO 

80 

SO 

SO 

500 

5 

500 

150 

70 

250 

20 

500 

150 

500 

ISO 

50 

500 

500 

250 

500 

SO 

so 

20 

too 

40 

10 

10 

5 

20 

30 

500 

30 

40 

500 

10 

500 

500 

500 

500 

500 

500 

500 

SOO 

500 

500 

500 

500 

SOO 

80 

40 

50 

ISO 

150 

50 

70 

SO 

150 

100 

80 

110 

00 


25 

100 

100 

25 

25 

25 

25 

25 

100 

25 

100 

25 

25 

25 

25 

100 

25 

100 

25 

25 

100 

100 

25 

100 

25 

25 

25 

25 

25 

25 

25 

1 

25 

25 

100 

25 

25 

100 

25 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

25 

25 

25 

25 

25 

25 

25 

25 

25 

25 

25 

25 

25 


100 
500 
SOO 

100 
100 
100 
100 
100 
SOO 
100 
SOO 
100 
100 
100 
100 

1.000 
100 

1.000 
100 
100 
500 
500 
100 
SOO 
100 
100 
100 
100 
100 
100 
100 

1 

100 
100 
SOO 
100 
100 
500 
100 
SOO 
SOO 
SOO 
SOO 
SOO 
SOO 
500 
SOO 
SOO 
500 
SOO 
SOO 
SOO 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


Federal  Ragfater  /  Vol.  62,  No.  179  /  Tuesday,  September  16,  1997  /  Rules  and  Regulations    48469 


Table  1— Continued 


Name  of  seed 


Zoysia  Japonica  (see  Japanese  lavmgrass) 
Zoysia  matreila  (see  Manilagrass) 


Working  weight 

for  noxious  weed 

examination 

(grams) 


<1) 


Maximum  weight 

of  seed  tot  not  or- 

dirtarify  samptod 

(pounds) 


(2) 


Maximum  weight 
of  saed  tot  per- 
mitted entry  for 
experimental  or 
breeding  purposea 
without  sarrbiing 
(powids) 

(3) 


(b)  Method  of  sampling.  (1)  When  an 
importation  consists  of  more  than  one 
lot,  each  lot  shall  be  sampled  separately. 

(2)  For  lots  of  six  or  fiswer  bags,  each 
beg  shall  be  sampled.  A  total  of  at  least 
five  trierfuls  shall  be  taken  fixim  the  lot. 

(3)  For  lots  of  more  than  six  bags,  five 
bags  plus  at  least  10  percent  of  the 
number  of  begs  in  the  lot  shall  be . 
sampled.  (Round  off  numbers  with 
decimals  to  the  nearest  whole  number, 
raising  0.5  to  the  next  whole  number.) 
Regardless  of  the  lot  size,  it  is  not 
necessary  to  sample  more  than  30  ba^. 

(4)  When  the  lot  of  seed  to  be  sampled 
is  comprised  of  seed  in  small  containers 
that  cannot  practically  be  sampled  as 
described  in  paragraph  (b)(2)  or  (b)(3)  of 
this  section,  entire  unoftened  containers 
may  be  taken  in  sufficient  niunber  to 
supply  a  sample  that  meets  the 
minimum  size  requirements  of 
paragraph  (a)(1)  of  this  section. 

(c)  Drawing  samples.  Samples  will  not 
be  drawn  unless  each  container  is 
labeled  to  show  the  lot  designation  and 
the  name  of  the  kind  and  variety  of  eech 
agricultural  seed,  or  kind  and  variety  of 
each  vegetable  seed,  appearing  on  the 
invoice  and  other  entry  papers,  and  a 
declaration  has  been  ^ed  by  the 
importer  as  required  under  §  361.2(a).  In 
order  to  secure  a  representative  sample, 
an  APHIS  inspector  will  draw  equal 
portions  from  evenly  distributed  parts  of 
the  quantity  of  seed  to  be  sampled;  the 
APHIS  inspector,  therefore,  must  be 
given  access  to  all  parts  of  that  quantity. 

(1)  For  free-flowing  seed  in  bags  or  in 
bulk,  a  probe  or  trier  shall  be  used.  For 
small  free-flowing  seed  in  bags,  a  probe 
or  trier  long  enough  to  sample  all 
portions  of  the  bag  shall  be  used.  When 
drawing  more  than  one  trierfiil  of  seed 
from  a  bag,  a  different  path  through  the 
seed  shall  be  used  when  drawing  each 
sample 

(2)  For  non-free-flowing  seed  in  bags 
or  bulk  that  may  be  difficult  ta  sample 
with  a  probe  or  trier,  samples  shall  be 
obtained  by  thrusting  one's  hand  into 
the  seed  and  withdrawing 
representative  portions.  The  hand  shall 
be  inserted  in  an  open  position  writh  the 


fingers  held  closely  together  while  the 
hand  is  bein^  inserted  and  the  portion 
withdrawn.  When  more  than  one 
handful  is  taken  from  a  beg,  the 
handfuls  shall  be  taken  from  well- 
separated  points. 

(3)  When  more  than  one  sample  is 
drawn  from  a  single  lot,  the  samples 
may  be  combined  into  a  composite 
sample  unless  it  appears  that  the 
quantity  of  seed  represented  as  a  lot  is 
not  of  imiform  quality,  in  which  case 
the  separate  samples  shall  be  forwarded 
together,  but  without  being  combined 
into  a  composite  sample. 

(d)  In  most  cases,  samples  will  be 
drawn  and  examined  by  an  APHIS 
inspector  at  the  port  of  first  arrival.  The 
APHIS  inspector  may  release  a 
shipment  if  no  contaminants  are  found 
and  the  labeling  is  sufficient  If 
contaminants  are  found  or  the  labeling 
of  the  seed  is  insufficient,  the  APHIS 
inspector  may  forward  the  sample  to  the 
USDA  Seed  Examination  Facility  (SEP), 
Beltsville,  MD,  for  analysis,  testing,  or 
examination.  APHIS  will  notify  the 
owner  or  consignee  of  the  seed  that 
samples  have  been  drawn  and 
forwarded  to  the  SEF  and  that  the 
shipment  must  be  held  intact  pending  a 
decision  by  APHIS  as  to  whether  the 
seed  is  within  the  noxious  weed  seed 
tolerances  of  §  361.6  and  is  accurately 
labeled.  If  the  decision  pending  is  with 
regard  to  the  noxious  weed  seed  content 
of  the  seed  and  the  seed  has  been 
determined  to  be  accxirately  labeled,  the 
seed  may  be  released  for  delivery  to  the 
owner  or  consignee  under  the  following 
conditions: 

(1)  The  owner  or  consignee  executes 
with  Customs  either  a  Customs  single- 
entry  bond  or  a  Customs  term  bond,  as 
appropriate,  in  such  amount  as  is 
prescribed  by  applicable  Customs 
regulations; 

(2)  The  bond  must  contain  a  condition 
for  the  redelivery  of  the  seed  or  any  part 
thereof  upon  demand  of  the  Port 
Director  of  Customs  at  any  time; 

(3)  Until  the  seed  is  approved  for 
entry  upon  completion  of  APHIS' 
examination,  the  seed  most  be  kept 


intact  and  not  tampered  with  in  any 
way,  or  removed  from  the  containers 
except  under  the  monitoring  of  an 
APHIS  inspector;  and 

(4)  The  owner  or  consignee  must  keep 
APHIS  informed  as  to  the  location  of  the 
seed  until  it  is  finally  entered  into  the 
commwce  of  the  United  States. 

{361.6    NoxkMia waad aaaila. 

(a)  Seeds  of  the  plants  listed  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  shall  be  considered  noxious 
weed  seeds. 

(1)  Seeds  with  no  tolwances 
applicable  to  their  introduction: 

Aegiiwtja  spp. 

Agamtina  adenophora  (Si»eng«l)  King  a 
Robinson 

A/ectra  spp. 

AheuMntfiera  tnsilis  (L.)  R.  Brown  ex  de 
CandoUe 

Asphodelus  fistuktms  L 

Avena  sterilis  L.  (including  Avena 
ludoviciana  Durieu) 

Azolla  pinnata  R.  Biown 

Boireria  (data  (Aublet)  de  CandoUe 

Caiihamus  oxyacantha  M.  Biebentsin 

Ouyaopogon  aciculatus  (Retziiu)  Trinius 

CommeUna  benghalensis  L. 

Crupina  vulgaris  Cassini 

Cuscuta  spp. 

Digitaha  abyssiiuca  (=D.  scalamm) 

Digitaha  vs/uttno  (Fomkal)  Paliaot  de 
Beauvois 

Drymana  arenarioides  Humboldt  & 
Bonpland  ex  Roemer  ft  Schultet 

Eichhomia  azurea  (Swartz)  Kunth 
Emex  australis  Steinheil 
£inex  spinosa  (L.)  Campdeca 

Galega  officinalis  L. 

Herachum  niantegazzianum  Sommiw  ft 

Levier 
HydrUia  verticillata  (Linnaeus  f.)  Royle 
Hygrophila  polysperma  T.  Anderson 
Imperata  brasiliensis  Trinius 
Imperata  cylindrica  (L.)  Raeuschel 
Ipomoea  aquatica  Forsskal 
Ipomoea  tiiloba  L. 
Ischaemum  rugosum  Salisbury 
Lagamsiphon  major  (Ridley)  Mom 
LeptochJoa  chinensis  (L.)  Nees 
Liawophila  sessiliflora  (Vahl)  Bliune 
Lycium  ferocissimum  Mien 
Melaleuca  quinquenervia  (Cav.)  Blake 
Melastoma  malabathricum  L 
Miiainm  cordata  (Buiman  t)  B.  U  RobiBsaB 
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hOkania  micrantha  Humboldt.  Bonpland.  & 

Kimth 
Munosa  invisa  Martins 
Mimoga  pigra  L.  var.  pigra 
Monochoria  hastata  (L.)  Solms-LaulMch 
Monochoria  vaginalis  (Burman  f.)  C.  Praal 
Nassella  trichotoma  (Nees)  Hackel  ex 

Aiechavaleta 
Opuntia  aurantiaca  Lindley 
Orobanche  spp. 
Oryza  longigtaminata  A.  ChevaHar  & 

Roehrich 
Oryza  punctata  Kotachy  ex  Steudel 
Oryza  nifipogon  Griffith 
Ottelia  aUsmoides  (L.)  Pen. 
Paspalum  scmbiculatum  L. 
Pennjsetum  clandestinum  Hochstetter  ax 

Chiovenda 
Pennisetum  macrounun  Trinius 
Pennisetum  pedicellatum  Triniua 
Pennitetum  polystachion  (L.)  Schultas 
Prosopis  alapataco  R.  A.  Philippi 
Prosopis  argentina  Burkait 
Prosopis  articulata  S.  Watson 
Prosopis  buTkartii  Munoz 
Prosopis  caldenia  Buikait 
Prosopis  calingastana  Burkait 
Prosopis  campestris  Crisebach 
Prosopis  casteUanosii  Burkart 
Prosopis  denudans  Bentham 
Prosopis  data  (Burkart)  Buriuit 
Prosopis  farcta  (Solander  ex  Ruaaell) 

Macbride 
Prosopis  ferox  Crisebach 
Prosopis  fiebrigU  Harms 
Prosopis  hassleri  Harms 
Prosopis  humilis  Gillies  ex  Hooker  ft  Amott 
Prosopis  kuntxei  Harms 
Prosopis  pallida  (Humboldt  &  Bonpland  ex 

Willdenow)  Humboldt.  Bonpland.  &  Kimth 
Prosopis  palmeri  S.  Watson 
Prosopis  reptans  Bentham  var.  replant 
Prosopis  rojasiana  Burkart 
Prosopis  niizlealii  Burkart 
Prosopis  ruscifolia  Grisebach 
Prosopis  seticantha  Gillies  ex  Hooker  ft 

Arnott 
Prosopis  strombulifera  (Lamarck)  Bentham 
Prosopis  torquata  (Cavanilles  ex  Lagasca  y 

Segura)  de  CandoUe 
Rottboellia  cochinchinenstB  (Lour.)  CUyon 

(=A.  exahata  (L.)  L.  £,) 
Rubus  fruticosus  L.  (complex) 
Rubus  moluccanus  L. 
Saccharum  spontaneum  L. 
Sagittaria  sagittifolia  L. 
Salsola  venniculata  L. 
Sahnnia  auriculata  Aublet 
Satvinia  biloba  Raddi 
Sahinia  herzogii  de  la  Sota 
Salvinia  molesta  O.S.  Mitchell 
Setaria  palUde-fusca  (Schumacher)  Stapf  ft 

Hubbard 
Solanum  torvum  Swartz 
Solanum  viarum  Dunal 
Sparganium  erectum  L. 
Striga  spp. 

Tridax  procumbens  L. 
Urochloa  panicoides  Beauvois 

(2)  Seeds  with  tolerances  applicable 
to  their  introduction: 

Acroptilon  repens  (L)  DC.  (=Centaurea 

repens  L)  [=Centaurea  picris] 
Cardaria  draba  (L.)  Desv. 
Cardazia  pubetcens  (C  A.  Mey.)  JazmoL 


Convo/vuius  arvensis  L. 

CiraJum  arvense  (L.)  Scop. 

Etytrigia  repens  (L.)  Desv.  {=Affvpyron 

repens  (L.)  Beauv.) 
Euphorbia  esula  L. 
Sonchus  arvensis  L. 
Sorghum  halepense  (L.)  Pars. 

(b)  The  tolerance  applicable  to  the 
prohibition  of  the  noxious  weed  seeds 
listed  in  paragraph  (a)(2)  of  this  section 
shall  be  two  seeds  in  tlxe  minimum 
amount  required  to  be  examined  as 
shown  in  column  1  of  table  1  of  §  361.5. 
If  fiawer  than  two  seeds  are  found  in  an 
initial  examination,  the  shipment  from 
which  the  sample  was  drawn  may  be 
entered.  If  two  seeds  are  found  in  an 
initial  examination,  a  second  sample 
must  be  examined.  If  two  or  fewer  seeds 
are  found  in  the  second  examination, 
the  shipment  from  which  the  samples 
were  drawn  may  be  entered.  If  three  or 
more  seeds  are  found  in  the  second 
examination,  the  shipment  from  which 
the  samples  were  drawn  may  not  be 
entered.  If  three  or  more  seeds  are  found 
in  an  initial  examination,  the  shipment 
from  which  the  sample  was  drawn  may 
not  be  entered. 

(c)  Any  seed  of  any  noxious  weed  that 
can  be  determined  by  visual  inspection 
(including  the  use  of  transmitted  light  or 
dissection)  to  be  within  one  of  the 
following  categories  shall  be  considered 
inert  idatter  and  not  counted  as  a  weed 
seed: 

(1)  Damaged  seed  (other  than  grasses) 
with  over  one  half  of  the  emtxyo 
missing; 

(2)  Grass  florets  and  caryopses  classed 
as  inert: 

(i)  Glumes  and  empty  florets  of  weedy 


ashy  gray  to  creamy  white  in  color  are 
inert  matter.  Dodder  seeds  should  be 
sectioned  when  necessary  to  determine 
if  an  embryo  is  present,  as  when  the 
seeds  have  a  normal  color  but  are 
slightly  swollen,  dimpled,  or  have 
minute  holes. 


(ii)  Damaged  caryopaes,  including  free 
caryopses,  with  over  one-half  the  root- 
shoot  axis  missing  (the  scutellum 
excluded); 

(iii)  Immature  free  caryopses  devoid 
of  embryo  or  endosperm: 

(iv)  Free  caryopses  of  quackgrass 
[Elytrigia  repens)  that  are  2  mm  or  less 
in  length;  or 

(v)  Immattire  florets  of  quackgrass 
(Elytrigia  repens]  in  which  the 
caryopses  are  less  than  one-third  the 
length  of  the  palea.  The  caryopsis  is 
measiued  from  the  base  of  die  rachilla. 

(3)  Seeds  of  legumes  [Fabaceae)  with 
the  seed  coats  entirely  removed. 

(4)  Immatiue  seed  units,  devoid  of 
both  embryo  and  endosperm,  such  as 
occtu  in  (but  not  limited  to)  the 
following  plant  families:  buckwheat 
{Polygonaceae),  morning  glory 
(Convohrulaceae),  nightshade 
(So7a/iaceae),  and  sunflower 
(y^steraceae). 

(5)  Dodder  (Cuscuta  spp.)  seeds 
devoid  of  embryos  and  seeds  that  are 


13817    SnerM  nrowtaloiii  lor  1 
orlQin  seed  afid  ecfeeninga. 

(a)  In  addition  to  meeting  the 
declaration  and  labeling  requirements  (rf 
§  361.2  and  all  other  applicable 
provisions  of  this  part,  all  Canadian- 
origin  agricultvual  seed  and  Canadian- 
origin  vegetable  seed  imported  into  the 
United  States  from  Canada  for  seeding 
(planting)  purposes  or  cleaning  must  be 
accompanied  by  a  certificate  of  analysis 
issued  by  the  Canadian  Food  Inspection 
Agency  or  by  a  private  seed  laboratory 
accredited  by  the  Canadian  Food 
Inspection  Agency.  Samples  of  seed 
shall  be  drawn  using  sampling  methods 
comparable  to  those  detailed  in  §  361.5 
of  this  part  The  seed  analyst  who 
examines  the  seed  at  the  laboratory 
must  be  accredited  to  analyze  the  kind 
of  seed  covered  by  the  certificate. 

(1)  If  the  seed  is  being  imported  for 
seeding  (planting)  purposes,  the 
certificate  of  analysis  must  verify  that 
the  seed  meets  the  noxious  weed  seed 
tolerances  of  §  361.6.  Such  seed  will  not 
be  subject  to  the  sampling  reqtiirements 
of  §  361.3(b). 

(2)  If  the  seed  is  being  imported  for 
cleaning,  the  certificate  of  analysis  must 
name  the  kinds  of  noxious  weed  seeds 
that  are  to  be  removed  from  the  lot  of 
seed.  Seed  being  imported  for  cleaning 
must  be  consigned  to  a  facility  operated 
in  accordance  with  §  361.8(a). 

(b)  Coated  or  pelleted  agricidttual 
seed  and  coated  or  pelleted  vegetable 
seed  of  Canadian  origin  may  be 
imported  into  the  United  States  if  the 
seed  was  analyzed  prior  to  being  coated 
or  pelleted  and  is  accompanied  by  a 
certificate  of  analysis  issued  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Screenings  otherwise  prohibited 
luider  this  part  may  be  imported  from 
Canada  if  the  screenings  are  imported 
for  processing  or  manufacture  and  are 
consigned  to  a  facility  operating  under 
a  compliance  agreement  as  provided  by 
8361.8(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0124) 


§  361 .8    Cleaning  of  Importad  i 
prooessinQ  of  oefW 
acraenlngs. 

(a)  Imported  seed  that  is  found  to 
contain  noxious  weed  seeds  at  a  level 
higher  than  the  tolerances  set  forth  in 
§  361.6(b)  may  be  cleaned  under  the 
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monitoring  of  an  APHIS  inspector.  The 
cleaning  vvill  be  at  the  expense  of  the 
owner  or  consignee. 

(1)  At  the  location  where  the  seed  is 
being  cleaned,  the  identity  of  the  seed 
must  be  maintained  at^U  times  to  the 
satisfaction  of  the  Administrator.  The 
refuse  bom  the  cleaning  must  be  placed 
in  containera  and  securely  sealed  and 
identified.  Upon  completion  of  the 
cleaning,  a  representative  sample  of  the 
seed  will  be  analyzed  by  a  registered 
seed  technologist,  an  official  seed 
laboratory,  or  by  APHIS;  if  the  seed  is 
found  to  be  within  the  noxious  weed 
tolerances  set  forth  in  §  361. 6[b),  the 
seed  may  be  allowed  entry  into  die 
United  States: 

(2)  The  refuse  from  the  cleaning  must 
be  destroyed  under  the  monitoring  of  an 
APHIS  inspector  at  the  expense  of  the 
owner  or  consignee  of  the  seed. 

(3)  Any  peraon  engaged  in  the 
Inisiness  of  cleaning  imported  seed  may 
enter  into  a  compliance  agreement 
under  paragraph  (c)  of  this  section  to 
facilitate  the  cleaning  of  seed  imported 
into  the  United  States  under  this  part 

(b)  Any  peraon  engaged  in  the 
business  of  prtxressing  screenings  who 
wishes  to  process  screenings  imported 
from  Canada  under  §  361.7(c)  that  are 
otherwise  prohibited  under  this  part 

-  must  enter  into  a  compliance  agreement 
under  paragraph  (c)  of  this  section. 

(c)  A  compliance  agreement  for  the 
cleaning  of  imported  seed  or  processing 
of  oth«\vise  prohibited  screenings  from 
Canada  shall  be  a  written  agreement ' 
between  a  person  engaged  in  such  a 
business,  the  State  in  which  the 
business  operates,  and  APHIS,  wherein 
the  person  agrees  to  comply  with  the 
provisions  of  this  part  and  any 
conditions  imposed  pursuant  thereto. 
Any  compliance  agreement  may  be 
canceled  orally  or  in  writing  by  the 
APHIS  inspector  who  is  monitoring  its 
enforcement  whenever  the  inspector 
finds  that  the  person  who  entered  into 
the  compliance  agreement  has  foiled  to 
comply  with  the  provisions  of  this  part 
or  any  conditions  imposed  piusuant 
thereto.  If  the  cancellation  is  oral,  the 
decision  and  the  reasons  for  the 
decision  shall  be  confirmed  in  writing, 
as  promptiy  as  circtunstances  permit 
Any  person  whose  compliance 
agreement  has  been  canceled  may 
appeal  the  decision  to  the 
Administrator,  in  writing,  within  10 
days  after  receiving  written  notification 
of  the  cancellation.  The  appeal  shall 


■  Compliance  Agraemoit  forms  are  availabla 
without  chai^ge  from  Permit  Unit.  PPQ,  APHIS,  4700 
River  Road  Unit  136,  Riverdaie,  MD  20737-1236, 
and  from  local  offices  of  the  Plant  Protection  and 
Quarantine.  (Local  offices  are  listed  in  telephone 
directories). 


State  all  of  die  facts  and  reasons  uptm 
which  the  person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
canceled.  The  Administrator  shall  grant 
or  deny  the  appeal,  in  writing,  stating 
the  reasons  for  such  decision,  as 
prompUy  as  circumstances  permit  If 
there  is  a  conflict  as  to  any  material  fact, 
a  hearing  shall  be  held  to  resolve  such 
conflict  Rules  of  practice  concerning 
such  a  hearing  will  be  adopted  Iry  the 
Administrator. 

f36U    Recordkeeping. 

(a)  Each  person  importing  agritniltural 
seed  or  vegetable  seed  under  this  part 
must  maintain  a  complete  record, 
including  copies  of  the  declaration  and 
labeling  required  under  this  part  and  a 
sampte  of  seed,  for  each  lot  of  seed 
imported.  Except  for  the  seed  sample, 
which  may  be  discarded  1  year  after  the 
entire  lot  represented  by  the  sample  has 
been  disposed  of  by  the  person  v^o 
imported  the  seed,  the  records  must  be 
maintained  for  3  yeara  following  the 
importation. 

(b)  Each  sample  of  vegetable  seed  and 
each  sample  of  agricultural  seed  must  be 
at  least  equal  in  weight  to  the  sample 
size  prescribed  for  noxious  weed  seed 
examination  in  table  1  of  §  361.5. 

(c)  An  APHIS  inspector  shall,  during 
normal  business  houra,  be  allowed  to 
inspect  and  copy  the  records. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0124) 

f  381.10    Coat*  and  charges. 

Unless  a  user  fee  is  payable  imder 
§  354.3  of  this  chapter,  the  services  of  an 
APHIS  inspector  during  regularly 
assigned  houn  of  duty  and  at  the  usual 
places  of  duty  will  be  furnished  without 
cost.  The  U.S.  Department  of 
Agriculture's  provisions  relating  to 
overtime  charges  for  an  APHIS 
inspector's  services  are  set  forth  in  part 
354  of  this  chapter.  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compliance 
with  this  part,  other  than  for  the 
services  of  the  APHIS  inspector  during 
regularly  assigned  hours  of  duty  and  at 
the  usual  places  of  duty.  All  expenses 
incurred  1^  the  U.S.  Department  of 
Agriculture  (including  travel,  per  diem 
or  subsistence,  and  salaries  of  officera  or 
employees  of  the  Department)  in 
connection  with  the  monitoring  of 
cleaning,  labeling,  other  reconditioning, 
or  destruction  of  seed,  screenings,  or 
refuse  under  this  part  shall  be 
reimbursed  by  the  owner  or  consignee 
of  the  seed  or  screenings. 


Done  in  Washington.  DC,  this  10th  day  of 
September  1997. 

Teny  L.  Medley. 

Administrator.  Animal  and  Ptont  Hoatth 
Inspection  Service. 

(PR  Doc.  97-24524  Filed  9-15-97: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Natural  Reeourcee  Coneervatlon 


TCFRPartesS 
Water  Bank  Program 

AOBICY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Pinal  Rule. 

SUMMARY:  The  Department  of 
Agriculture  Reorganization  Act  of  1994 
authorized  the  establishm«it  of  the 
Natural  Resources  Conservation  Service 
(NRCS)  and  transferred  responsibility 
for  the  Water  Bank  Program  (WBP)  frtun 
the  Agricultural  Stabilization  (ASCS) 
and  Conservation  Service  to  the  NRCS, 
formerly  the  Soil  Conservation  Service 
(SCS).  This  final  rule  provides  the 
process  by  which  the  WBP  will  be 
administered  within  the  NRCS. 

DATES:  ECfsctive  date:  September  16, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Misso  (Program  Manager).  (202) 
720-3534. 

SUPPLEMBfTARY  INFORMATION: 
Executive  Order  12666 

The  Office  of  Management  and  Budget 
(OMB)  has  determin^  that  this  final 
rule  is  not  significant 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  NRCS 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 
Further,  because  this  rule  merely 
reflects  a  statutory  change  in 
administrative  responsibility, 
publication  for  public  comment  is 
unnecessary. 

Environmental  Evaluation 

This  r^ulatory  action,  which  merely 
recognizes  a  transfer  in  administrative 
responsibilities,  is  categorically 
excluded  by  7  CFRlb.3(a)(l).  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  needed. 
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ExKirtiTe  Oitkr  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
because  it  involves  direct  payments  to 
individuals  and  not  to  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Chine  24, 1983). 

Fedaral  Domestic  Aaaistance  PrograiB 

The<title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Water  Bank  Program  10.062. 

Papanvwk  Kednction  Act 

No  substantive  changes  have  beoi 
made  in  this  final  rule  which  afEect  the 
recordkeeping  requirements  and 
estimated  burdens  previously  reviewed 
and  approved  under  OMB  control 
number  0578-0013. 

ExacntiTe  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  are  not 
retroactive.  Furthermore,  the  provisions 
of  this  final  rule  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  this  final  rule.  Before 
an  action  may  be  brought  in  a  Federal 
court  of  competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  part  614  must  be 
exhausted. 

Unfuded  Mandates  tLeSorm  Act  of 
IMS 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4,  NRCS  assessed  the  affects  of 
this  rulemaking  action  on  State,  local, 
and  tribal  governments.  This  action 
does  not  compel  the  expenditure  of 
$100  million  or  more  by  any  State,  local 
or  tribal  governments,  or  anyone  in  the 
private  sector,  and  therefore  a  statement 
under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  is  not 
required. 


I  of  Program 

Tlie  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  issued  the 
current  regulations  for  implementation 
of  WBP,  and  the  regulations  are  codified 
at  7  CFR  part  752.  Pursuant  to  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L. 
103-354,  the  Natiu^  Resources 
Conservation  Service  (NRCS)  assumed 
responsibility  for  administering  the 
WBP  and  this  final  rule  establishes  a 
new  part  (7  CFR  part  633)  for 
implementation  of  the  WBP  under 
NRCS.  Under  this  rule,  NRCS  will 
administer  agreements  entered  into  by 


persons  with  ASCS  and,  as  funds  are 
made  available,  new  agreements  entered 
into  by  persons  with  NRCS.  This  final 
rule  adopts  most  of  the  policies  as  found 
in  7  CFR  part  752.  except  that  the 
administration,  enforcement, 
monitoring,  and  management  of  the 
program  is  now  imder  the  jurisdiction  of 
the  Chief.  NRCS,  or  designee.  NRCS 
believes  that  issuance  of  a  final  rule 
without  a  public  conunent  period  is 
appropriate  because  of  the  pending 
removal  of  7  CFR  part  752  and  the  need 
to  mainhtin  a  regulatory  bamework  for 
the  program.  More  importantly,  the 
changes  made  by  this  rule  merely 
transfer  administrative  responsibilities. 
This  final  rule  does  not  relieve  any 
person  of  any  obligation  or  liability 
incurred  under  7  CFR  part  752,  nor 
otherwise  deprive  any  person  of  any 
rights  received  or  accrued  under  the 
provisions  of  7  CFR  part  752.  Therefore, 
no  person's  rights  shall  be  adversely 
impacted  as  a  result  of  this  action. 

WBP  was  developed  in  accordance 
with  the  Water  Bai^  Act,  enacted  in 
1970.  The  purpose  of  the  program  is  to 
conserve  water,  preserve  and  Improve 
the  condition  of  migratory  waterfowl 
habitat  and  other  wildlife  resources,  and 
secure  other  wildlife  benefits  through 
10-year  land  use  agreements  with 
landowners  and  operators  in  important 
migratory  waterfowl  nesting  and 
Iveeding  areas. 

The  program  operates  primarily  in  the 
northern  part  of  the  Central  fiyway  and 
the  northern  and  southern  parts  of  the 
Mississippi  flyway.  which  are  the  major 
migratoiy  water  routes  used  by 
waterfowl.  WBP  abo  operates  along 
other  Qyways  in  States  where  the 
program  is  authorized.  NRCS  currently 
administers  WBP  agreements  in 
Arkansas.  California.  Kmtncky. 
Louisiana.  Minnesota,  Mississippi. 
Montana,  Nebraska,  North  Dakota,  Ohfo, 
South  Dakota,  and  Wisconsin. 

Unlike  other  Federal  wetland  laws, 
the  Water  Bank  Act  defines  wetlands  in 
accordance  with  Circular  39,  Wetlands 
of  the  United  States,  published  by  the 
Department  of  the  Interior.  WBP 
agreements  encompass  inland  fresh 
areas  (types  1  through  7)  as  described  in 
Circular  39,  and  artificially  developed 
inland  fresh  water  areas  that  meet  the 
description  of  inland  fresh  water  areas 
(types  1  through  7). 

Ual  of  Sufa^BCtB  in  7  CFR  Part  833 

Administrative  practices  and 
procedures.  Contracts,  Natinal 
Resources.  Technical  assistance. 

Accordingly  7  CFR  Chapter  VI  is 
amended  as  follows: 

A  new  part  633  is  added  to  read  as 
follows: 


PART  68»-WATER  BANK  PROGRAM 

Sec. 

633.1  Purpose  and  scops. 

633.2  Dafinitioos. 

633.3  AdministT^OD. 

633.4  Program  requirements. 

633.5  Application  procedures. 

633.6  Prognm  participation  raquirsments. 

833.7  Annual  payment!. 

633.8  Coat-ahue  payment*. 

633.9  Omaervation  plan. 

633.10  Modifications. 

633.11  Transfer  of  an  interaat  in  an 
agreement 

633. 1 2  Termination  of  agreements. 

633.13  Violations  and  remedies. 

833.14  Debt  collection. 

633.15  Payments  not  subject  to  claims. 

633.16  Assignments. 

633.17  Appeal^ 

633.18  Scheme  and  device. 
iUdkoritr- 16  U.S.C  1301-lSll. 


I83S.1 

The  regulations  in  this  part  set  forth 
the  policies,  procedures,  and 
requimnents  for  the  Water  Bank 
Program  (WBP)  as  administered  by  the 
Natural  Resources  Conservation  Service 
(NRCS)  for  program  implementation. 

I6S3.2    Deflnitlone. 

The  following  definitions  shall  be 
applicable  to  this  part 

Adfacent  land  means  land  on  a  feim 
which  adjoins  designated  types  1 
through  7  wetlands  and  is  considered 
essential  for  the  protection  of  die 
wetland  or  for  the  nesting,  breeding,  or 
feeding  of  migratory  waterfowl. 
Adjacent  land  need  not  be  contiguous  to 
the  land  designated  as  wetland,  but 
cannot  be  located  more  than  one  quarter 
of  a  mile  away. 

Agreement  means  the  document  that 
specifies  the  obligations  and  rights  of 
any  person  who  has  been  accepted  for 
participation  in  the  WBP. 

Annual  payment  m^au  the 
consideration  (>aid  to  a  participant  each 
year  for  entering  an  agreement  with  the 
NRCS  under  the  WBP. 

Chief  means  the  Chief  of  the  Natural 
Resources  Conservation  Service  or  the 
person  delegated  authority  to  act  for  the 
Chief. 

Conservation  District  is  a  subdivision 
of  a  State  government  organized 
pursuant  to  applicable  State  law  to 
promote  and  undertake  actions  for  the 
conservation  of  soil,  vrater.  and  other 
natiual  resources. 

Conservation  plan  means  a  written 
record  of  the  land  user's  decision  on  the 
use  and  management  of  the  wetland  and 
adjacent  areas  covered  by  the 
agreement. 

Cost-share  payment  meens  the 
payment  made  by  the  NRCS  to  achieve 
the  protection  of  the  wetland  functions 
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and  values  of  the  agreement  area  in 
accordance  with  the  conservatian  plan. 

Landowner  means  a  person  or  persons 
having  legal  ownership  of  fermland. 
including  those  who  may  be  buying 
farmland  under  a  purchase  agreement 
Landowner  may  include  all  forms  of 
collective  ownership  including  joint 
tenants,  tenants  in  common,  and  life 
tenants  and  remaindermen  in  a  &rm 
property. 

Natural  Resowves  Conservatitm 
Service  (NRCS)  is  an  agency  of  the 
United  States  Department  of 
Agriculture,  formerly  called  the  Soil 
Conservation  Service. 

Operator  means  the  person  Mrfao  is  in 
general  control  of  the  ferming 
operations  on  the  ferm  during  the  crop 
year. 

Person  means  one  or  more 
individuals,  partnerships,  associations, 
corporations,  estates  or  trusts,  or  other 
business  enterprises  or  other  legal 
entities  and.  whenever  applicable,  a 
State,  a  political  subdivision  of  a  State, 
or  any  agency  thereof. 

Practice  means  a  measure  necessary 
or  desirable  to  accomplish  the  desired 
program  objectives. 

State  Technical  Committee  mwans  a 
committee  established  by  the  Secretary 
of  the  United  States  Department  of 
Agricultiu«  in  a  State  pursuant  to  16 
U.S.C.  3861.  The  State  Conservationist 
will  be  the  chairperson  of  the  State 
Technical  Committee. 

U.S.  Fish  and  Wildlife  Service  is  an 
agency  of  the  United  States  Department 
of  the  Interior. 

Wetlands  mean  the  inland  frosh  areas 
defined  imder  16  U.S.C.  1302  and 
described  as  types  1  through  7  in 
Circular  39,  Wetlands  of  the  United 
States,  as  published  by  the  United  States 
Department  of  the  Interior. 

Wetlands  functions  and  values  mean 
the  hydrological  and  biological 
characteristics  of  wetlands  and  the 
social  worth  placed  upon  these 
characteristics,  including: 

(1)  Habitat  for  migratory  birds  and 
other  wildlife,  in  particular  at  risk 
species; 

(2)  Protection  and  improvement  of 
water  quality; 

(3)  Attenuation  of  water  flows  due  to 
flooding; 

(4)  The  recharge  of  groimd  water, 

(5)  Protection  and  enhancement  of 
open  space  and  aesthetic  quality: 

(6)  Protection  of  flora  and  fauna 
which  contributes  to  the  Nation's 
natiual  heritage;  and 

(7)  Contribution  to  educational  and 
scientific  scholarship. 

WBP  means  the  Water  Bank  Program. 


f  633.3    Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  genmd 
supervision  and  direction  of  the  Chief. 

(b)  As  determined  by  the  Chief  and 
the  Administrator  of  the  Farm  Service' 
Agency,  the  NRCS  will  seek  the 
agreement  of  the  Farm  Service  Agency 
in  establishing  policies,  priorities,  and 
guidelines  related  to  the 
implementation  of  this  part 

(c)  The  State  Conservationist  will 
constiltation  with  the  State  Technical 
Committee,  on  program  administration 
and  related  policy  matters.  No 
determination  by  the  State  Technical 
Committee  shall  compel  the  NRCS  to 
take  any  action  which  the  NRCS 
determines  will  not  serve  the  purposes 
of  the  program  established  by  this  part 

(d) "»»  NRCS  may  enter  into 
cooperative  agreements  with  Federal  or 
State  agencies  and  with  private 
conservation  organizations  to  assist  the 
NRCS  with  educational  efforts, 
agreement  management  and  monitoring, 
program  implementation  assistance,  and 
to  assure  a  solid  technical  foundation 
fior  thejproeam. 

(e)  The  I^CS  shaU  consult  with  the 
U.S.  Fish  and  Wildlife  Service  in  the 
implementation  of  the  program  and  in 
establishing  program  policies. 

(f)  The  Chief  may  allocate  funds  for 
such  purposes  related  to  special  pilot 
programs  for  wetland  management  and 
monitoring,  emergencies,  cooperative 
agreements  with  other  Federal  or  State 
agencies  for  program  implementation, 
coordination  of  enrollment  across  State 
boundaries,  or  for  other  goals  of  the 
WBP  found  in  this  part 

{633.4    ProQrenn  reQuirenMnls. 

(a)  General.  Under  the  WBP,  the 
NRCS  will  enter  10-year  agreements 
with  eligible  persons  who  voluntarily 
cooperate  in  the  protection  of  wetlands 
and  associated  lands.  To  participate  in 
WBP,  a  person  will  agree  to  the 
implementation  of  a  conservation  plan, 
the  effect  of  which  is  to  protect, 
enhance,  maintain,  and  manage  the 
hydrologic  conditions  of  inundation  or 
saturation  of  the  soil,  native  vegetation, 
and  natural  topography  of  eligible  lands. 
The  NRCS  may  provide  cost-share 
assistance  for  the  activities  that  promote 
the  protection  of  wetland  fiuictions  and 
values.  Specific  protection  actions  may 
be  undertaken  by  the  participant  or 
other  NRCS  designee. 

(b)  Participant  eligibility.  To  be 
eligible  to  participate  in  the  WBP,  a 
person  must 

(1)  Be  the  landowner  of  eligible  land 
for  which  enrollment  is  sought;  or 

(2)  Have  possession  of  the  land  by 
written  leese  over  all  designated  acreage 


in  the  agreement  for  at  least  two  years 
preceding  the  date  of  the  agreement  and 
will  have  possession  over  the  all 
designated  acreage  for  the  agreement 
period. 

(c)  Eligible  land.  (1)  The  NRCS  shall 
determine  whether  land  is  eligible  for 
enrollment  and  whether,  once  found 
eligible,  the  lands  may  be  included  in 
the  program  based  on  the  likelihood  of 
successful  protection  of  wetland 
functions  and  values  when  considering 
the  cost  of  entering  the  agreement  and 
protection  costs.  Land  placed  under  an 
agreement  shall  be  specifically 
identified  and  designated  for  the  period 
of  the  agreement 

(2)  The  following  land  is  eligible  for 
enrollment  in  the  WBP: 

(i)  Privately  owned  inland  fresh 
wetland  arees  of  types  1  through  7. 

(ii)  Privately  owned  inland  frash 
wetland  areas  of  types  1  through  7 
which  are  under  a  drainage  easement 
%vith  the  U.S.  Department  of  the  Interior 
or  with  a  State  government  vi^ch 
permits  agricultural  use;  or 

(iii)  Other  privately  owned  land 
which  is  adjacent  to  or  within  one 
quarter  mile  of  designated  types  1 
through  7  wetlands  and  which  is 
determined  by  the  State  Conservationist 
to  be  essential  for  the  nesting,  breeding, 
or  feeding  of  migratory  waterfowl,  or  for 
the  protection  of  wetland. 

(d)  Ineligible  land.  The  following  land 
is  not  eligible  for  enrollment  in  the 
WBP: 

(1)  Converted  wetlands  if  the 
conversion  was  in  violation  of  16  U.S.C 
3821  et  seq.; 

(2)  Lands  owned  by  an  agency  of  the 
United  States; 

(3)  Land  which  is  set  aside  or  diverted 
under  any  other  program  administered 
by  the  Department  of  Agriculture; 

(4)  Land  which  is  harvested  in  the 
first  year  of  the  agreement  period  prior 
to  being  designated,  except  for  land  on 
which  timber  is  harvested  in  accordance 
with  a  Forest  Management  Plan  which 
is  included  in  the  conservation  plan  and 
is  approved  by  the  State  forester  or 
equivalent  State  official; 

(5)  Lands  where  implementation  of 
agreement  practices  would  be  futile  due 
to  on-site  or  off-site  conditicHis;  and 

(6)  Land  on  which  the  ownership  has 
changed  during  the  2-year  period 
preceding  the  first  year  of  the  agreement 
period  unless: 

(i)  The  new  ownership  was  acquired 
by  will  or  succession  as  a  result  of  the 
death  of  the  previous  owner, 

(ii)  The  land  was  acquired  by  the 
owner  or  operator  to  replace  eligible 
land  from  which  he  was  displaced 
because  of  its  acquisition  by  any 
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Federal,  State,  or  other  agency  having 
the  right  of  eminent  domain,  or 

(iii)  The  new  owner  operated  the  land 
to  be  designated  for  as  long  as  2  years 
preceding  the  first  year  of  the  agreement 
and  has  control  of  such  land  for  the 
agreement  period. 

(a)  Application  for  participation.  To 
apply  for  enrollment,  a  person  must 
submit  an  application  for  participation 
in  the  WBP. 

(b)  Preliminary  agency  actions.  The 
NRCS  must  certify  that  the  designated 
acreage  that  would  be  placed  under  an 
agreement  constitutes  a  viable  wetland 
unit,  contains  sufficient  adjacent  land  to 
protect  the  wetland,  and  provides 
essential  habitat  for  the  nesting, 
breeding  or  fieeding  of  migratory 
waterfowl. 

(c)  Where  funds  allocated  to  the  State 
do  not  poxnit  accepting  all  requests 
which  are  filed,  the  State 
Conservationist,  in  consultation  with 
the  State  Technical  Conunittee,  may 
establish  ranking  criteria  and  limit  the 
approval  of  requests  for  agreements  in 
accordance  with  the  ranking  scheme. 
Any  ranking  scheme  shall  consider 
estimated  costs  of  the  agreement,  costs 
of  protection,  availability  of  matching 
funds,  significance  of  wetland  functions 
and  values,  and  estimated  success  of 
protection  measiues. 

(d)  The  NRCS  may  place  higher 
priority  on  certain  geographic  regions  of 
the  State  where  the  protection  of 
wetlands  may  better  achieve  NRCS  State 
and  regional  goals  and  objectives. 

(e)  Notwithstanding  any  limitation  of 
this  part,  the  State  Conservationist  may 
enroll  eligible  lands  at  any  time  in  order 
to  encompass  total  wetland  areas  subject 
to  multiple  ownership  or  otherwise  to 
achieve  program  objectives.  Similarly, 
the  State  Conservationist  may,  at  any 
time,  exclude  otherwise  eligible  lands  if 
the  participation  of  the  adjacent 
landowners  is  essential  to  the  successful 
protection  of  the  weUands  and  those 
adjacent  landowners  are  unwilling  to 
participate. 

{833.6    PfOQrani 


(a)  WBP  Agreement.  An  agreement 
shall  be  executed  for  each  participating 
£arm.  The  agreement  shall  be  signed  by 
the  owner  of  the  designated  acreage  and 
any  other  person  who,  as  landlord, 
tenant,  or  share  cropper,  will  share  in 
the  payment  or  has  an  interest  in  the 
designated  acreage.  There  may  be  more 
than  one  agreement  for  a  Csrm. 

(b)  Agreement  period.  The  agreement 
period  shall: 

(1)  Be  for  a  term  of  10  years; 


(2)  Become  effective  on  January  1  of 
the  year  in  which  the  agreement  is 
approved  except  that  the  agreement 
shall  become  effective  on  January  1  of 
the  next  succeeding  year  in  cases  where, 
at  the  time  the  agreement  is  approved, 
the  NRCS  determines  that  the  agreement 
signers  will  be  unable  to  comply  with 
the  provisions  of  paragraph  (c)  of  this 
section  in  the  year  in  which  such 
agreement  is  approved. 

(c)  Agreement  terms  and  conditions. 
The  acreage  designated  under  an 
agreement  shall: 

(1)  Be  maintained  for  the  agreement 
period  in  a  maimer  which  will  preserve, 
restore,  or  improve  the  wetland 
character  of  the  land; 

(2)  Not  be  drained,  burned,  filled,  or 
otherwise  used  in  a  maimer  which 
would  destroy  the  wetland  character  of 
the  acreage,  except  that  the  provisions 
of  this  paragraph  shall  not  prohibit  the 
carrying  out  of  management  practices 
which  are  specified  in  a  conservation 
plan  for  the  form; 

(3)  Not  be  used  as  a  dumping  area  for 
draining  other  wetlands,  except  where 
the  State  Conservationist  determines 
that  such  use  is  consistent  with  the 
sound  management  of  wetlands  and  is 
specified  in  the  conservation  plan; 

(4)  Not  be  used  as  a  source  of 
irrigation  water, 

(5)  Not  be  used  for  the  harvesting  of 
a  crop; 

(6)  Not  be  hayed  except  for  during 
periods  of  severe  drought  and  only 
under  conditions  prescribed  by  the  State 
Conservationist  in  consultation  with  the 
Secretary  of  the  Interior  or  his  designee; 
and 

(7)  Not  be  grazed,  except  as  may  be 
specified  in  the  conservation  plan. 

{633.7    AfMiual  payments 

(a)  Person  on  the  form  having  an 
interest  in  the  designated  acreage, 
including  tenants  and  sharecroppers, 
shall  be  eligible  for  an  annual  payment 
in  the  manner  agreed  upon  by  them  as 
representing  their  respective 
contributions  to  compliance  with  the 
agreement.  The  State  Conservationist 
shall  not  approve  an  agreement  if  it  is 
determined  that  the  proposed  division 
of  payment  is  not  Eair  and  equitable. 

(b)  The  «nniiiil  per  acre  payment  rates 
for  wetlands  and  for  adjacent  land  shall 
be  determined  for  each  county  by  the 
State  Conservationist,  based  on 
recommendations  of  the  State  Technical 
Committee. 

(c)  Maximum  payments.  In  order  to 
ensure  that  limited  program  funds  are 
expended  to  maximize  program 
benefits,  the  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  may  establish  luiifbrm 


maximum  annual  payment  limits  for 
agreements  within  a  State  or  for 
geographic  areas  within  a  State. 

(a)  F^liminary  estimates  of  annual 
payments.  Upon  request  prior  to  filing 
an  application  for  enrollment,  a  person 
may  be  apprised  of  the  maximum 
annual  payment  rates. 

(e)  Adjustment  of  annual  rates. 

(1)  The  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  shall  reexamine  the 
payment  rates  with  respect  to  each 
agreement  at  the  beginning  of  the  fifth 
year  of  any  ten-year  initial  or  renewal 
period  and  before  the  renewal  expires. 

(2)  An  adjustment  in  the  payment 
rates  shall  be  made  for  any  initial  or 
renewal  {>eriod  taking  into 
consideration  the  ciurent  land  rental 
rates  and  crop  values  in  the  area.  No 
adjustment  shall  be  made  in  a  payment 
rate  which  will  result  in  a  reduction  of 
an  annual  payment  rate  from  the  rate 
which  is  specified  in  the  initial  or 
renewal  agreement 

(3)  The  rate  or  rates  of  annual 
payments  may  be  increased  if  the 
program  participant  permits  access  by 
the  general  public  to  the  designated 
acreage  for  hunting,  trapping,  fishing, 
and  hiking,  subject  to  applicable  State 
and  Federal  regulations. 

{6M.8    Coel-alMfe  paymenta. 

(a)  In  addition  to  annual  payments, 
the  NRCS  may  share  the  cost  with 
program  participants  of  protecting  the 
wetland  functions  and  values  of  the 
enrolled  land  as  provided  in  the 
conservation  plan.  The  NRCS  may  pay 
up  to  75  percent  of  such  costs. 

(b)  Cost-share  payments  may  be  made 
only  upon  a  determination  by  the  NRCS 
that  an  eligible  practice  or  an 
identifiable  unit  of  the  practice  has  been 
established  in  compliance  with 
appropriate  standards  and 
specifications.  Identified  practices  may 
be  implemented  by  the  program 
participant  or  other  designee. 

(c)  A  program  participant  may  seek 
additional  cost-share  assistance  from 
other  public  or  private  organizations  as 
long  as  the  activities  funded  are  in 
compliance  with  this  part  In  no  event 
shall  the  program  participant  receive  an 
amount  which  exceeds  100  percent  of 
the  total  actual  cost  of  the  practices. 

1633.9    Conaervalton  plan. 

(a)  The  program  participant,  with 
assistance  from  NRCS  and  in 
consultation  with  the  Conservation 
District,  shall  prepare  a  conservation 
plan  for  the  acreage  designated  under  an 
agreement. 

(b)  The  conservation  plan  is  the  basis 
for  the  agreement  and  is  incorporated 
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therein.  It  includes  a  schedule  of 
conservation  treatment  and  management 
required  to  protect  and  to  maintein  the 
wetland  and  adjacent  land  as  a 
functional  wetland  unit  for  the  life  of 
the  agreement. 

(cj  Conservation  treatment  and 
management  of  the  vegetation  for 
wetland  protection,  w^dlife  habitat,  or 
other  authorized  objectives  are 
consistent  with  the  program  objectives 
and  priorities. 

f  633.10    ModHteaMona. 

The  NRCS  may  approve  modifications 
to  the  agreement  or  associated 
conservation  plan  after  consultation 
with  the  Conservation  District  Any 
modification  must  meet  WBP  program 
objectives,  and  must  be  in  compliance 
with  this  part 


f  633.11    Tranaferof 


In  an 


(a)  If  the  ownership  or  operation  of  a 
form  changes  in  such  a  manner  that  the 
agreement  no  longer  contains  the 
signatures  of-the  persons  required  by 

§  633.6(a)  to  sign  the  agreement,  the 
agreement  shall  be  modified  to  reflect 
the  new  interested  persons  and  new 
divisions  of  payments. 

(b)  If  such  persons  are  not  willing  to 
become  parties  to  the  modified 
agreement  or  for  any  other  reason  a 
modified  agreement  is  not  executed,  the 
agreement  shall  be  terminated  and  all 
unearned  payments  shall  be  forfeited  or 
refunded. 

(c)  The  annual  pajrment  for  the  year 
in  which  the  change  of  ownership  or 
operation  occurs  shall  not  be  considered 
to  have  been  earned  unless  the 
designated  acreage  is  continued  in  the 
program  and  there  is  compliance  with 
the  agreement  for  the  full  agreement 
year. 

(d)  The  signatories  to  the  agreement 
prior  to  the  change  of  ownerehip  or 
operation  shall  be  joinUy  and  severally 
responsible  for  refunding  the  luieamed 
payments  previously  made. 


1633.12    Tanninaaonofi 

(a)  The  Stete  Conservationist  may,  by 
mutual  agreement  with  the  parties  to  the 
agreement,  consent  to  the  termination  of 
the  a^eement  where: 

(1)  The  parties  to  the  agreement  are 
unable  to  comply  with  the  terms  of  the 
agreement  as  the  result  of  conditions 
beyond  their  control; 

(2)  Compliance  with  the  terms  of  the 
agreement  would  work  a  severe 
hardship  on  the  parties  to  the 
agreement;  or 

(3)  Termination  of  the  agreement 
would  be  in  the  public  interest. 

(b)  If  an  agreement  is  terminated  in 
accordance  with  the  provisions  of  this 


section,  the  annual  payment  for  the  year 
in  which  the  agreement  is  terminated 
shall  not  be  considered  to  have  been 
earned  unless  there  is  compliance  with 
the  terms  and  conditions  of  the 
agreement  for  the  entire  calendar  year. 

1633.13   Violations  and  ramadiaa. 

*    (a)  In  the  event  of  a  violation  of  an 
agreement  or  cmy  associated 
conservation  plan,  the  parties  to  the 
agreement  shall  be  given  reasonable 
notice  and  an  opportunity  to  voluntarily 
correct  the  violation  within  30  days  of 
the  date  of  the  notice,  or  such  additional 
time  as  the  State  Conservationist  may 
allow. 

(b)  In  addition  to  any  and  all  legal  and 
eqmtable  remedies  as  may  be  available 
to  the  NRCS  under  applicable  law,  the 
NRCS  may  withh^d  any  annual  or  cost- 
share  payments  owing  to  the  parties  of 
the  agreement  at  any  time  there  is  a 
mat^al  breach  of  the  agreement  or  any 
conservation  plan.  Such  withheld  funds 
may  be  used  to  ofbet  costs  incurred  by 
the  NRCS  in  any  remedial  actions  or 
retained  as  damages  pursiutnt  to  court 
order  or  settlement  agreement 

(c)  The  NRCS  shall  be  entitled  to 
recover  any  and  all  administrative  and 
legal  costs,  including  attorney's  fees  or 
expenses,  associated  with  any 
enforcement  or  remedial  action. 

{633.14    DatM coNaclion. 

Any  debts  arising  under  this  program 
are  governed  with  respect  to  their 
collection  by  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3701) 
and  the  regulations  found  in  4  CFR 
chapter  n. 


1633.15    Paymanis  not  subjact  to  > 

(a)  Any  payments  due  any  person 
shall  be  determined  and  allowed 
without  regard  to  Stete  land  and 
without  r^ard  to  any  claim  or  lien 
against  any  crop,  or  proceeds  thereof, 
which  may  be  asserted  by  any  creditor, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  The  regulations  governing  setofEs 
and  withholdings,  in  part  13  of  this  title, 
as  amended,  shall  be  applicable  to  this 
program. 

§633.16    AssiQnnwnls. 

Any  person  entitled  to  any  cash 
payment  under  this  program  may  assign 
the  right  to  receive  such  cash  payments, 
in  whole  or  in  part 


1633.17 

(a)  Any  person  may  obtain 
reconsideration  and  review  of 
determinations  affecting  participation  in 
this  program  in  accord^ice  with  part 
614  c^  this  chapter. 


(b)  Before  a  person  may  seek  judicial 
review  of  any  action  taken  under  this 
part,  the  person  must  exhaust  all 
administrative  appeal  procedures  set 
forth  in  paragraph  (a)  of  this  section, 
and  for  piirposes  of  judicial  review,  no 
decision  shall  be  a  final  agency  action 
except  a  decision  of  the  Chief  of  NRCS 
under  these  procedures. 

{633.18    Schema  and  devloa. 

(a)  If  it  is  determined  by  the  NRCS 
that  a  person  has  employed  a  scheme  or 
device  to  defeat  the  purposes  of  this 
part,  any  part  of  any  program  payment 
otherwise  due  or  paid  such  person 
during  the  applicable  period  may  be 
withheld  or  be  required  to  be  refunded 
with  interest  thereon,  as  determined 
appropriate  by  the  NRCS. 

(b)  A  scheme  or  device  includes,  but 
is  not  limited  to,  coercion,  fraud, 
misrepresentetion,  depriving  any  other 
person  of  an  annual  payment  or 
payments  for  cost-share  practices  for  the 
purpose  of  obtaining  a  payment  to 
which  a  person  would  otherwise  not  be 
entitled. 

(c)  A  program  participant  who 
succeeds  to  the  responsibilities  under 
this  part  shall  report  in  writing  to  the 
NRCS  any  interest  of  any  kind  in 
enrolled  land  that  is  held  by  a 
predecessor  or  any  lender.  A  foihue  of 
full  disclosure  will  be  considered  a 
scheme  or  device  under  this  section. 

Signed  at  Washington.  D.C.  on  September 
4. 1997. 

Gary  R.  Nordstrom, 

Acting  Chief,  Natuml  Resources  Conservatkm 

Service. 

{¥R  Doc  97-24486  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapactlon 
Sarvlea 

9CFRPart78 
[Dooital  No.  97-077-1] 

Brucalloais  in  Cattia;  State  and  Area 
Claasificatlons;  Kentucky 

AGENCY:  Animal  and  Plant  Healdi 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstete  movement  of  cattle  by 
rhanging  the  classification  of  Kentudgr 
from  Class  A  to  Class  Free.  We  have 
determined  that  Kentucky  meets  the 
standards  for  Class  Free  stetus.  This 
action  relieves  certain  restrictioiu  on 
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the  interstate  movement  of  cattle  from 
Kentucky. 

DATES:  Interim  rule  effective  September 
16. 1997.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  17, 1997. 
AOORESSCS:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-077-1,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  lis,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-077-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.jn.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
PON  FWrmCR  MRMMATION  OONTACT:  Dr. 
R.T.  RoUo,  Jr..  Staff  Veterinarian, 
National  Animal  Health  Programs.  VS, 
APHIS,  Suite  3B08.  4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231, 
(301)  734-7709;  or  e-maiL 
rroUoSaphis.  usda.gov. 

SUPPLEMENTARY  MFORMATKM: 

Backgroniid 

Brucellosis  is  a  contagious  disease 
affecting  aniiTuilo  and  humans,  caused 
by  bactwia  of  the  genus  BrucxUa. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infiBction  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  miniiniim  standards  for  Class  C  are 
required  to  be  placed  imder  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fell 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
to  the  ferm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 


reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MQ 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
■niTnala  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Kentucky  was  classified  as 
a  Class  A  State. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
bee  &t)m  field  strain  BiuceUa  abortus 
infection  for  12  consecutive  mtHiths  or 
longer  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MQ  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MQ  reactor  cases  traced 
to  the  ferm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anni^"?r8aIy  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  15  days  of  locating 
the  source  herd  or  recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  Kentucky,  we  have 
concluded  that  this  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  Kentucli^ 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  Kentucky. 

Lrawdiate  AdiaB 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  from 
Kentucky. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  up>on  publication. 
We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 


After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12S66  and  Regvlatory 
FlaxiMityAct 

This  nde  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattie  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Kentucky  from  Class  A  to  Class 
Free  will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  this  State. 
Testing  requirements  for  cattie  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattie  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groufw  affected  by  this  action  will 
be  herd  owners  in  Kentucky,  as  well  as 
buyers  and  importers  of  cattle  from  this 
State. 

There  are  an  estimated  52,000  cattle 
herds  in  Kentucky  that  would  be 
affiacted  by  this  rule.  All  of  these  are 
cwned  by  small  entities.  Test-eligible 
cattie  offered  for  sale  interstate  bom 
other  than  certified-free  herds  must 
have  a  negative  test  under  present  Class 
A  status  regulations,  but  not  under 
regulations  concerning  Class  Free  status. 
If  such  testing  were  distributed  equally 
among  all  animals  affected  by  this  rule. 
Class  Free  status  would  save 
approximately  $3  per  head. 

Therefore,  we  believe  that  rhanging 
the  brucellosis  status  of  Kentucky  will 
not  have  a  significant  economic  impact 
on  the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12SS8 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
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Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

P^wrwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etaeq.). 

IM  of  Subfecta  in  9  CFR  Part  78 

Animal  diseases.  Bison,  CatUe,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation.  « 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78-BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  lll-114a-l.  114g, 
115.  117,  120.  121.  123-126,  134b.  and  134£ 
7  CFR  2.22.  2.80,  and  371.2(d). 

f7&41    [Amended] 

2.  In  §  78.41,  paragraph  (a)  is 
amended  by  adding  "Kentucky." 
immediately  after  "Iowa,". 

3.  In  §  78.41,  paragraph  (b)  is 
amended  by  removing  "Kemtucky,". 

Done  in  Washington,  DC.  this  4th  day  of 
September  1997. 

Craig  A.  Baed, 

Acting  Adminutrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  97-24435  FUed  9-15-97;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  105 

Standards  of  Conduct  and  Empioyaa 
Restrictions  and  Rasponsibilltlas 

AQBCY:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  regulations 
currenUy  designate  the  Deputy  General 
Counsel  as  the  Designated  Agency 
Ethics  Official  (DAEO).  The  Agency  has 
now  appointed  a  different  official  as  the 
DAEO  and  has  determined  that  a 
regulation  is  not  required  to  implement 
this  appointment.  This  amendment 
eliminates  the  paragraph  that  formerly 
designated  the  E)eputy  General  Counsel 
as  the  DAEO,  and  amends  a  paragraph 
which  identified  the  E)eputy  General 


Counsel  as  also  serving  as  the  Agency 
Standards  of  Conduct  Counselor  to  now 
identify  the  DAEO  as  serving  that  role. 

DATES:  This  rule  becomes  effiective 
September  16, 1997. 

FOR  RiRTHER  MFORMATION  CONTACT: 

Robinson  S.  Nunn,  Chief  Counsel  for 
Ethics,  (202)  205-6867. 

StJPPI.EMENTARY  INFORMATION:  The 
following  amendments  will  be  made  to 
13  CFR  Part  105: 

Section  105.402    Standards  of  Conduct 
Counselors 

(a)  Replaces  "Deputy  General 
Counsel"  with  "Dc»ignated  Agency 
Ethics  Official,  as  appointed  by  the 
Administrator,"  and  eliminates 
reference  to  the  Associate  General 
Cotmsel  for  General  Law  (AGO)  as  an 
Assistant  Standards  of  Ccmduct 
Counselor. 

Section  105.403    Designated  Agency 
Ethics  Officials 

Strikes  (a)  in  full,  and  makes  the 
existing  text  of  (b)  the  only  text  under 
Section  105.403. 

This  final  rule  reflects  an  internal 
policy  change  resulting  from  a  March 
1997  reorganization  in  the  OfBce  of 
General  Counsel  and  must  be  effective 
immediately.  Therefore,  SBA  is 
publishing  the  rule  without  opportuidty 
for  prior  public  comment 

Compliance  with  Executive  Oder 
12612, 12778,  and  12866,  the  Regulatory 
Flexibility  Act,  5  U.S.Q  601  et  seq.  And 
the  Paperwork  Reduction  Act,  44  U.S.C 
Ch.  35. 

SBA  certifies  the  following: 

For  purposes  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq..  this 
final  rufe  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  does  not  constitute  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866, 
since  the  change  is  not  likely  to  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  mora. 

This  final  rule  does  not  impose 
additional  reporting  or  record  keeping 
requirements  which  would  be  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.Q 
Chapter  35. 

This  final  rule  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

This  final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  1  of 
Executive  Order  12778. 


List  of  Subfacta  in  13  CFE  Part  105 

Emplo3ree  restrictions  and 
responsibilities.  Small  Business 
Administration,  Standards  of  conduct 

Accordingly,  SBA  is  amending  Part 
105,  Tide  13  of  die  Code  of  Federal 
Regulations  as  follows: 

PART  105— [AMENDED] 

1.  The  authority  citation  for  Part  105 
continues  to  read  as  follows: 

Anthartty:  5  U.S.C  7301;  15  U.S.C  634. 
637(aMl8)  and  (aMl9),  642  and  645(a). 

f106j40e   [Amendadg 

2.  Section  105.402(a)  is  amended  by 
removing  "Deputy  General  Counsel" 
and  adding  in  its  place,  "Designated 
Agency  Ethics  Official,  as  appointed  by 
the  Administrator,"  in  the  firat  sentence, 
and  by  changing  the  second  sentence  to 
read  as  follows:  "Assistant  Standards  of 
Conduct  Counselors  may  be  designated 
by  the  Standards  of  Conduct 
Counselor." 

flOS.403    [Amandadl 

3.  Section  105.403(a)  is  removed  in 
full.  Existing  §  105.403(b)  is 
redesignated  as  §  105.403. 

Aids  AlvarBa, 
Administrator. 
[FR  Doa  97-24507  Filed  9-15-97;  8:45  am] 


DEPARTMEffT  OF  TRANSPORTATION 
Fadaral  Aviation  Administration 

UCFRPartM 

IDoetol  No.  >7  NM  48  AD;'Ainendment 
3S-10132;  AD  ST-IS-II] 

Rm2iaO-AA64 

Almorthinass  Dlrscttvas;  Bombardlar 
Modal  CL-600-2B19  (Raglonal  Jal 
Sarias  100)  Sariaa  Airplanas 

AQENCY:  Federal  Aviation 
Adpiinistration,  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  series  airplanes,  that 
currenUy  requires  revising  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  provide  the 
flight  crew  with  procedures  to  check  the 
travel  range  of  the  aileron.  That  AD  also 
requires  inspection  for  damage  of  the 
shear  pins  of  the  aileron  flutter  damper 
and  aileron  hinge  fittings,  and  various 
follow-on  actions.  This  amendment 
adds  a  requirement  for  accomplishment 
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of  an  installation  that  eliminates  the 
need  for  the  AFM  revision.  This 
ammdment  also  adds  airplanes  to  the 
applicability  of  the  e-'n  sting  AD.  This 
amendment  is  prompted  by  reports  of 
fsilure  of  shear  pins  in  the  aileron 
flutter  damper.  The  actions  specified  by 
this  AD  are  intended  to  prevent  damage 
to  the  aileron  hinge  fittings  due  to  failed 
shear  pins,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  October  21, 1997. 

The  incorporation  by  reference  of 
Canadair  Service  Bulletin  S.B.  601R- 
27-065,  dated  September  16, 1996.  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  21, 1997. 

The  incorporation  by  refarence  of 
^raT^^^f^l^i^  Regional  Jet  Al«t  Sarvice 
Bulletin  S.B.  A601R-27-058,  Revision 
'A,'  dated  September  8, 1995,  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  4, 1996  (60  FR 
65521.  December  20, 1995). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair 
Aerospace  Group,  P.O.  Box  6087. 
Station  Centre-ville,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  OfBce,  10  Fifth  Street, 
Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700.  Washington,  IX. 
FOR  RmTMER  MFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171.  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fiith  Street. 
Third  Floor.  Valley  Stream,  New  York 
11581:  telephone  (516)  256-7526;  fax 
(568)  258-2716. 
SUPPLEMBfTARY  MFORMATKW:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-26-07, 
amendment  39-9465  (60  FR  65521. 
December  20, 1995),  which  is  applicable 
to  certain  Bombardier  Model  CL-600- 
2B19  series  airplanes,  was  published  in 
the  Federal  Register  on  April  15. 1997 
(62  FR  18302).  The  action  proposed  to 
continue  to  require  a  revision  to  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  provide  the 
fli^t  crew  with  procedures  to  check  the 
travel  range  of  the  aileron.  It  also 
proposed  to  continue  to  require 


inspection  for  damage  of  the  shear  pins 
of  the  aileron  flutter  damper  and  aileron 
hinge  fittings,  and  various  follow-on 
actions.  In  addition,  the  action  proposed 
to  add  a  requirement  for 
accomplislunent  of  an  installation  that 
eliminates  the  need  for  the  AFM 
revisions,  and  to  add  airplanes  to  the 
applicability  of  the  existins  AD. 

Interested  persons  have  Been  afforded 
an  opportunity  to  participate  in  the 
mnting  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

Condnsion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coatlmpact 

There  are  approximately  41 
Bombardier  Model  CL-60O-2B19  series 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  actions  that  are  currenUy 
required  by  AD  95-26-07  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $24,600,  or 
$600  per  airplane. 

The  new  actions  that  are  required  in 
this  AD  action  will  take  approximately 
7  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
be  supplied  by  the  manufacturer  at  no 
cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $17,220,  or 
$420  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
OB  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  IDocket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.     • 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aoiliortty:  49  U.S.C  106(g).  40113. 44701. 

190.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9465  (60  FR 
65521,  December  20. 1995),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

97-l»-ll    Bombrdiwr.  Inc.  (Formerly 
Canadair):  Amendment  39-10132. 
Docket  97-NM-4&-AD.  Supersedes  AD 
9&-26-07,  Amendment  39-9465. 

Applicability:  Model  CL-600-2B19 
(Regional  )et  Series  100)  series  airplanes, 
serial  numbers  7003  through  7134  inclusive; 
certificated  in  any  catagory. 

NolB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aileron  hinge 
fittings  due  to  Csilure  of  the  shear  pins,  and 
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consequent  reduced  controtlabiUty  of  the 
airplane,  accomplish  the  following: 

EeaUlemeiit  of  Actions  Raqnired  by  AO  95- 
2«-07 

(a)  For  airplanes  having  serial  numbers 
7003  through  7079  inclusive:  Within  7  days 
after  January  4, 1996  (the  effective  date  of  AD 
95-26-07,  amendment  39-9465),  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM 

"Before  engine  start,  prior  to  the  first  flight 
of  each  day,  the  flight  crew  or  certificated 
maintenance  personnel  shall  perform  a  check 
of  the  travel  range  of  the  aileron  as  follows: 
Aileron    Check  travel  range  (to  approx  1/2 
travel)  using  each  hychaulic  system  in 
tiun.  with  the  other  hydrauUc  gyttanu 
depressurized." 
Note  2:  This  AFM  revision  may  also  be 
accomplished  by  inserting  a  copy  of 
Temporary  Revision  R)/45,  dated  September 
7, 1995,  or  Temporary  Revision  RI/45-2, 
dated  April  30. 1996.  in  the  \FM.  When 
these  temporary  revisions  have  been 
incorporated  into  general  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
in  the  AFM,  provided  the  informadon 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  Tampoiary  Revision  RJ/ 
45  or  R)/45-2. 

Note  3:  Operators  should  note  that 
operation  of  the  aircraft  remains  restricted  to 
the  altitude  and  airspeed  limits  currently 
specified  in  the  FAA-approved  AFM, 
Revision  34.  Chapter  5,  Abnormal 
Procedures,  Section  13,  Hydraulic  Ponver. 
Paragraphs  "A"  through  "C"  and  "M" 
through  "O." 

(b)  For  airplanes  having  serial  ntunban 
7003  through  7079  inclusive:  Perform  a 
visual  inspection  to  detect  damage  of  the 
shear  link,  the  shear  pin.  and  the  aileron 
attachment  fitting,  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
S.B.  A601R-27-058.  Revision  "A,"  dated 
September  8, 1995.  at  the  time  specified  in 
paragraph  (bKD  or  (b)(2)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  having  serial  numbers 
7003  through  7054  inclusive:  Inspect  at  the 
next  scheduled  shear  pin  replacement,  but  no 
later  than  30  days  after  January  4. 1996. 

(2)  For  airplanes  having  serial  numbers 
7055  through  7079  inclusive:  Inspect  at  the 
next  scheduled  shear  pin  replacement,  but  no 
later  than  400  flight  hours  after  January  4, 
1996. 

(c)  If  no  shear  pin  is  found  to  be  damaged 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (c)(1)  or  (c)(2),  aa 
applicable,  at  the  times  specified: 

(1)  For  airplanes  having  serial  numbers 
7003  through  7054  inclusive:  At  the  next 
scheduled  shear  pin  replacement,  but  no 
later  than  400  flight  hours  after 
accomplishing  the  inspection  specified  in 
paragraph  (b)  of  this  AD.  remove  the  aileron 
flutter  dampers,  sheer  link,  and  pivot,  in 
accordance  with  Canadair  Regional  Jet  Alait 
Service  Bulletin  S.B.  A601R-27-0S8, 
Revision  'A,'  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers,  the 


shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(2)  For  airplanes  having  serial  nundters 
7055  through  7079  inclusive:  Repeat  the 
inspection  required  by  paragraph  (b)  of  this 
AD  at  intervals  not  to  exceed  400  flight 
hours.  At  the  next  scheduled  shear  pin 
replacement,  but  no  later  than  1,500  UnHingf 
after  accomplishing  the  initial  inspection 
specified  in  paragraph  (b)  of  this  AD,  remove 
the  aileron  flutter  dampers,  shear  link,  and 
pivot,  in  accordance  with  Canmj^iir  Regional 
Jet  Alert  Service  BullMin  S.B.  A601R-27- 
058,  Revision  'A,'  dated  September  8. 1995. 
Following  removal  of  the  flutter  dampers,  the 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(d)  If  any  shear  pin  is  found  to  be  damaged 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD,  prior  to  huther  flight,  remove 
the  aileron  flutter  dampers,  shear  link,  and 
pivot,  in  accordance  with  c^niui^ir  R^^onal 
Jet  Alert  Service  Bulletin  S.B.  A601R-27- 
058,  Revision  'A,'  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers, 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  ;naintenance  program  is  not 
required. 

(e)  If  any  aileron  hiiige  fitting  is  found  to 
be  damaged  during  the  inspection  required 
by  paragraph  (b)  of  this  AD,  prior  to  further 
flight,  repair  in  accordance  with  r«ni^^ir 
Rc^onal  Jet  Alert  Service  Bulletin  S.B. 
A601R-27-058,  Revision  'A,'  dated 
September  8, 1995. 

New  Actiona  Kaqnired  by  tfak  AD 

(f)  For  airplanes  having  aerial  numbers 
7080  throu^  7134  inclusive:  Within  7  days 
after  the  e^ctive  date  of  this  AD,  revise  the 
Limitetions  Section  of  the  FAA-approved 
AFM  to  include  the  folk>wing.  This  may  be 
accomplished  by  inaertii^  a  copy  of  this  AD 
in  the  AFM. 

"Before  engine  start,  prior  to  the  first  flight 
of  each  day,  the  flight  crew  or  certificated 
maintenance  persoimel  shall  perform  a  check 
of  the  travel  range  of  the  aileron  as  follows: 

Aileron — Check  travel  range  (to  approx  ^/i 
travel)  using  each  hydraulic  system  in  tum. 
with  the  other  hydraulic  sjrstems 
depressurized. " 

Note  4:  This  AFM  revision  may  also  be 
accomplished  by  inserting  a  copy  of 
Temporary  Revision  RJ/45-2,  dated  April  30. 
1996,  in  the  AFM.  When  this  temporary 
revision  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisioiu 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in 
Temporary  Revision  RJ/45-2. 

Note  5:  Operators  should  note  that 
operation  of  the  aircraft  remains  restricted  to 
the  altitude  and  airspeed  limits  currentiy 
specified  in  the  FAA-approved  AFM. 
Revision  34,  Chapter  5,  Abnormal 
Procedures,  Section  13,  Hydraulic  Power, 
Paragraphs  "A"  through  "C"  and  "M" 
through  "O." 

(g)  For  airplanes  having  serial  numbers 
7003  through  7134  inclusive:  Within  18 
months  after  the  effective  date  of  this  AD. 
install  redesigiied  aileron  flutter  damper 


shear  piiu  and  shear  links,  aileron  flutter 
dampers,  pivots,  and  new  shear  link 
assemblies;  in  accordance  with  Cjni»AmfT 
Service  Bulletin  S.B.  601R-27-065,  dated 
September  16, 1996.  Accomplishment  of  this 
installation  constitutes  terminating  action  for 
the  AFM  re%dsions  lequtred  by  paragraphs  (a) 
and  (f)  of  this  AD. 

(h)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  aileron  flutter  damper 
assembly,  part  number  600-10179-1,  on  any 
airplane. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenaix» 
Inspector,  who  m^  add  coounents  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

0)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Ragulatiotu  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremenU  of  this  AD 
can  be  accomplished. 

(k)  The  inspections,  removal,  and  repair 
shall  be  done  in  accordance  with 

(Canadair  Regional  Jet  Alert  Service 
Bulletin  SB.  A601R-27-058,  Revision  'A,' 
dated  September  8, 1995.  The  incorporation 
by  refeieisce  of  that  document  was  approved 
previously  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51,  as  of  January  4. 1996  (60 
FR  65521,  December  20, 1995).  The 
installatitHi  shall  be  done  in  accordance  wHk 
Canadair  Service  Bulletin  S.B.  601R-27-0ftS, 
dated  September  16,  1996.  The  iiu»rporation 
by  reference  of  this  document  is  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  S52(a)  and  1  CFR 
part  51.  Copies  of  either  document  may  be 
obtained  frnm  Bon^nrdier,  Inc.,  rjin^«ir 
Aerospace  Group,  P.O.  Box  6087.  Station 
Centreville.  Quc^  H3C  309.  Canada. 
Copies  may  be  inspected  at  the  Federal 
Aviation  Administration  (FAA),  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Rmton,  Washington;  or  at  FAA,  Engine 
and  Propeller  Directorate.  New  Yoric  Aircraft 
Certification  OfBce,  10  Fifth  Street,  Third 
FlocK',  Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC 

0)  This  amendment  becomes  effective  on 
October  21, 1997. 

Issued  in  Renton,  Washington,  on 
September  9, 1997. 
Jamas  V.  Derany. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-24341  Filed  9-15-97;  8:45  am] 

SajJNQ  COM  4aiS-13-U 
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DEPARTMENT  OF  DEFENSE 

Department  o(  tfM  Aimy 

a2CFRPart506 

The  Army  Privacy  Program 

AOBCY:  Depaitment  of  the  Army,  DOD. 
ACTION:  Final  rule. 


1:  The  ttepartment  of  the  Anny 
deleted  an  exempt  Privacy  Act  system  of 
records  notice  on  July  7, 1997  at  62  FR 
36266.  This  action  deletes  the 
cotresponding  exemption  rule  from  32 
CPK  part  505. 

EFFECTIVE  DATE:  September  16, 1997. 
POA  FURTHER  MFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 
SUPPlfMBfTARY  INFORMATION: 
ExecutiTe  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  nnniml  effect  on  the 
economy  of  $100  miUion  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  FlexibiUty  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  AcL  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Etefense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act.  and  44  U.S.C  Chapter 
35. 

List  of  Sobjecti  in  32  CFR  part  505 

Privacy.  

Accordingly,  32  CFR  part  505  is 
amended  as  follows:  

1.  The  authority  citation  for  32  C3^ 
part  505  continues  to  read  as  follows: 

Aatkortty:  Pub.  L.  93-579,  88  SUt  1896  (5 
U.S.C552a). 

2.  Section  505.5  is  amended  by 
removing  and  reserving  paragraph 
(e)(20)  as  follows: 


1506.5    Exemptions. 

(e)  •  *  • 

(20)  [Reserved]. 

Dated:  September  11. 1997. 

L.  M.  Bymm, 

Ahemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense 

(FR  Doc.  97-24534  Filed  9-15-47;  8:45  am] 

BNJJNO  COM  S00e-0«-F 


ENVIRONMENTAL  PnOTECnON 
AGENCY 

40  CFR  Part  52 

(CA 185-0047*  FRL-68a8-q 

Approval  and  Promulgation  of 
Implementation  Pians;  Califomla  State 
Implementation  Plan  Raviaion, 
Northern  Sierra  Air  QuaHty 
Management  District 

AQS4CY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  for  Northern 
Sierra  Air  Quality  Management  District 
(NSAQMD  or  District).  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs),  oxides  of 
nitrogen  (N(3x)  and  other  pollutants  in 
accordance  with  the  requirements  of  the 
Qean  Air  Act.  as  amended  in  1990 
(CAA  of  the  Act).  These  revisions 
consist  of  administrative  and  minor 
changes  to  a  wide  range  of  rules  that 
have  been  previously  incorporated  into 
the  federally  approved  SIP.  Thus.  EPA 
is  finalising  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
^FECnVE  DATE:  This  action  is  eSsctive 
on  November  17, 1997  unless  adverse  or 
critical  comments  are  received  by 
October  16, 1997.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  must  tw 
submitted  to  Cynthia  G.  Allen  at  the 
Region  DC  office  listed  below.  Copies  of 
the  rule  revisions  are  available  for 
public  inspection  at  EPA's  Region  OC 
office  during  normal  business  hours. 


Copies  of  the  submitted  rule  revisions 

are  available  for  inspection  at  the 

following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW., 
Washington,  DC  20460. 

Califomla  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 

Northern  Sierra  Air  Quality 
Management  District.  540  Searls 
Avenue,  Nevada  City,  CA  95959. 

FOR  FURTHER  MFORMATXM  CONTACT: 

Cynthia  G.  Allen,  Rulemaking  Office 

(AIR-4).  Air  Division,  U.S. 

Environmental  Protection  Agency, 

Region  DC,  75  Hawthorne  Street.  San 

Francisco,  CA  94105,  Telephone:  (415) 

744-1189. 

SUPPLEMENTARY  MFORMATKM: 
L  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  NSAQMD  Rule 
101,  Title:  Rule  102,  Definitions;  Ride 
202,  Visible  Emissions;  Rule  203, 
Exceptions  to  Rule  202;  Ride  204,  Wet 
Plumes  Rule  206,  Incinerator  Burning; 
Rule  207,  Particulate  Matter  Rule  208. 
CDrchard  or  Qtnis  Heaters;  Rule  209, 
Fossil  Fuel  Steam  (^nerator  Facility. 
Rule  210,  Specific  Contaminants;  Rule 
212.  Process  Weight  Table;  Rule  213, 
Storage  of  (Gasoline  Products;  Rule  221, 
Reduction  of  Animal  Matter  Rule  222, 
Abrasive  Blasting;  Rule  225, 
Compliance;  Rule  300,  General 
Definitions;  Rule  301,  Compliance;  Rule 
313,  Bum  Day;  Rule  314,  Minimum 
Drying  Times;  Ride  315,  Burning 
Management  Requirements;  and  Rule 
317,  Mechanized  Burners  Requirements. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  October  28, 1996. 

LBackgronnd 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  listed  Nevada. 
Plumas  and  Sierra  Counties  as 
"imclassifiable/attainment".  43  FR 
8964,  40  CFR  81.305.  In  response  to 
section  110(a)  of  the  Act  and  other 
requirements,  the  Nevada,  Plumas  and 
Sierra  Air  Pollution  Control  Districts 
(APCDs)  submitted  many  rules  which 
EPA  approved  into  the  SIP.  On 
September  11, 1991,  California 
consolidated  the  Nevada,  Plumas,  and 
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Sierra  County  APCDs  within  the 
NSAQMD.  Also  on  September  11. 1991, 
June  10. 1992,  May  11, 1994,  and 
August  14. 1996,  the  NSAQMD  adopted 
many  rules  that  reformatted  and 
consolidated  rules  from  the  three 
subsumed  air  districts.  These  revised 
rules  consolidate  the  District  rules  into 
a  single  set  of  regulations  applicable 
throughout  the  NSAQMD. 

This  document  addresses  EPA's 
direct-final  action  for  the  following 
NSAQMD  rules:  Rule  101,  Title;  Rule 
102,  Defiiutions;  Rule  202,  Visible 
Emissions;  Rule  203,  Exceptions  to  Rule 
202;  Rule  204,  Wet  Plumes;  Rule  206. 
Incinerator  Burning;  Rule  207, 
Particulate  Matter,  Rule  208,  Orchard  or 
Qtrus  Heaters;  Rule  209,  Fossil  Fuel 
Steam  Generator  Facility;  Rule  212. 
Process  Weight  Table;  Rule  213,  Storage 
of  Gasoline;  Rule  221,  Reduction  of 
Animal  Matter;  Rule  222.  Abrasive 
Blasting;  Rule  223,  Enforcement;  Rule 
225,  Ck)mpliance;  Rule  300,  General 
Definitions;  Rule  301,  Compliance;  Rule 
313,  Bum  Day;  Rule  314,  Minimum 
Drying  Times;  Rule  315,  Burning 
Management  Requirements;  Rule  316, 
Bum  Plan  Preparation:  and  Rule  317, 
Mechanized  Burners  Requirements. 

These  rules  were  adopted  by 
NSAQMD  on  September  11, 1991  and 
May  11. 1994  and  submitted  by  the 
State  of  California  for  incorporation  into 
its  SIP  on  October  28. 1996.  These  rules 
were  found  to  be  complete  on  December 
19. 1996,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V '  and  are 
being  finalized  for  approval  into  the  SIP. 
These  rules  and  their  predecessors  were 
originally  adopted  as  part  of  NSAQMD's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement 

The  following  is  EPA's  evaluation  and 
final  action  for  these  rules. 

n.  EPA  Evaluation  and  Action 

In  determining  the  approv^ility  of  a 
nde.  EPA  must  evaluate  the  rule  for 
consistency  with  the  requireipents  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requironents  for 
Preparation.  Adoption,  and  Submittal  of 
hnplementaticm  Mans).  The  EPA 
interpretation  of  these  requirements 
appears  in  various  EPA  policy  guidance 
documents.' 


EPA  previously  reviewed  many  rules 
from  the  Nevada,  Plumas  and  Sierra 
County  Air  Pollution  Control  Districts 
and  incorporated  them  into  the  federally 
approved  SIP  pursuant  to  section 
110(kK3)  of  the  CAA.  Those  rules  that 
are  being  superseded  and/or  deleted^  by 
today's  action  are  as  follows: 

Nevada  County  Air  Pollution  Control 
District 

•  Rule  101,  Tide  (submitted  4/10/75) 

•  Rule  102.  Definitions  (submitted  4/10/ 
75.  6/6/77) 

•  Rule  103.  Enforcement  (submitted  6/ 
6/77) 

•  Rule  104.  No  Tide  (submitted  6/6/77) 

•  Rule  202.  Visible  Emissions 
(submitted  4/10/75) 

•  Rule  203,  Exceptions  (submitted  4/10/ 
75,  6/6/77,  2/21/72) 

•  Rule  204,  Wet  Plumes  (submitted  4/ 
10/75.  2/21/72) 

•  Rule  206,  Incinerator  Burning 
(submitted  4/10/75,  6/6/77) 

•  Rule  207.  Particulate  Matter 
(submitted  10/15/79) 

'•  Rule  208,  Orchard  or  Citrus  Heaters 
(submitted  4/10/75) 

•  Rule  209,  Fossil  Fuel-Steam  Separattw 
Facility  (submitted  4/10/75) 

•  Rule  210.  Spedfic  Contaminant 
(submitted  10/15/7^ 

•  Rule  214,  Reduction  of  Aiunial  Matter 
(submitted  4/10/75) 

•  Rule  216,  Abrasive  Blastiiig 
(submitted  6/6/77) 

•  Ride  218.  Ckimpliance  Tests 
(submitted  10/15/79) 

•  Rule  305,  Permit  Validity  (submitted 
4/10/75) 

•  Rule  306.  No-Bum  Days  (submitted 
10/15/79) 

•  Rule  308,  Burning  Reports  (submitted 
4/10/75) 

•  Rule  309,  Amount  Burned  Daily 
(submitted  4/10/75) 

•  Rule  310,  Approved  %nition  Devices 
(submitted  4/10/75) 

•  Rule  311,  Restricted  Burning  Days 
(sulnnitted  4/10/75) 

•  Rule  312,  Wind  Direction  (submitted 
4/10/75) 

•  Rule  313,  Minimum  Drying  Times 
(submitted  4/10/75) 

•  Rule  315,  Prei>aration  of  Material  to 
be  Burned  (submitted  4/10/75) 

•  Rule  405,  Separation  of  Emissions 
(submitted  4/10/75) 


■  EPA  adopted  tba  complalanna  critaria  oo 
Fabniaiy  16.  1990  (SS  FR  5830)  and.  punuaot  to 
•actioa  (110Kk)(l)(A)  of  the  CAA.  revised  tha 
criteria  on  August  26.  1991  (56  FR  42216). 

I  Among  other  things,  the  prn  innnndmnilt 
guidance  ooDiiats  of  tboae  portions  of  the  pfopoaad 


po«t-19e7  ozone  and  caibon  moooxida  policy  that 
concani  RACT,  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  FwtanI 
Notice"  (Blue  Book)  (notice  of  availabiUty  i 
pubhshed  in  the  Fadani  KagMv  on  May  25. 1968); 
and  the  existing  control  taclmique  guidelines 
(CTGa). 

>  Listed  rulaa  are  supanadMl  untaaa  deaignated  as 


•  Rule  406.  Combination  of  Emissions 
(submitted  4/10/75) 

•  Rule  407,  Circumvention  (subnutted 
6/6/77) 

•  Rule  408,  Source  Recordkeeping  and 
Reporting  (submitted  4/10/75) 

•  Ride  409,  Public  Records  (submitted 
6/6/77) 

•  Rule  507,  Provision  of  Sampling  and 
Testing  Facilities  (submitted  6/6/77) 

Phunas  County  Air  Pollution  Control 
Digtrict 

•  Rule  101,  Tide  (submitted  1/10/75) 

•  Rule  102,  Definitions  (subnutted  1/10/ 
75.  6/6/77) 

•  Rule  202.  Visible  Kmi»sion» 
(submitted  1/10/75) 

•  Ride  203.  Exceptions  (submitted  6/22/ 
81) 

•  Rule  204.  Wet  Plumes  (submitted  1/ 
10/75) 

•  Rule  206.  Incinerator  Burning 
(submitted  1/10/75,  6/6/77) 

•  Rule  207,  Particulate  Matter 
(submitted  6/6/77) 

•  Rule  208,  Orchard  or  Citrus  HeMen 
(submitted  6/6/77) 

•  Rule  209.  Fossil  Fuel-Steam  GenerattH- 
Facility  (1/10/75) 

•  Rule  214,  Reduction  of  Animal  Matter 
(submitted  1/10/75) 

•  Rule  215,  Abrasive  Blasting 
(submitted  6/6/77) 

•  Rule  216.  Enforcement  (submitted  6/ 
6/77) 

•  Rule  216-50,  Visible  Emissions 
(submitted  1/10/75) 

•  Rule  216-51.  Exceptions  to  Rule  50 
(submitted  1/10/75) 

•  Ride  304.  Range  Improvement 
Burning  (submitted  6/22/81) 

•  Rule  305,  Forest  Management  Burning 
(submitted  6/22/81) 

•  Rule  311,  Recreational  Activity 
(submitted  6/22/81) 

•  Rule  313.  No  Bum  Day  (submitted  8/ 
22/81) 

•  Ride  314,  Burning  Permits  (subnutted 
6/22/81) 

•  Rule  315.  Minimum  Drying  Times 
(submitted  6/22/81) 

•  Rule  316,  Burning  Management 
(submitted  6/22/81) 

•  Rule  318,  Enforcement  Responsibility 
(submitted  6/22/81) 

•  Rule  319,  Penalty  (submitted  6/22/81) 

•  Rule  405,  Separation  of  Emissions 
(submitted  1/10/75) 

•  Rule406.  Combination  of  Emissions 
(submitted  1/10/75) 

•  Rule  510,  Separation  of  Emissions 
(submitted  6/22/81) 

•  Rule  511.  Combination  of  Emissions 
(submitted  6/22/81) 

•  Rule  512.  Circumvention  (submitted 
6/22/81) 

•  Rule  513.  Source  Recordkeeping    ' 
(submitted  6/22/81) 
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•  Rule  514,  Public  Records  and  Trade 
Secrets  (submitted  6/22/81) 

•  Ride  515,  Provision  of  Sampling  and 
Testing  Facilities  (submitted  6/22/81) 

Sierra  County  Air  Pollution  Control 
District 

Rule  101.  Title  (submitted  1/10/75) 

Rule  102,  Definitions  (submitted  1/10/ 

75.  6/6/77) 

Rule  202,  Visible  Emissions 

(submitted  1/10/75) 

Rule  203.  Exceptions  (submitted  6/22/ 

81) 

Rule  204,  Wet  Plumes  (submitted  1/ 

10/75) 

Rule  206,  Indneiator  Burning 

(submitted  1/10/75) 

Rule  207,  Particulate  Matter 

(submitted  5/23/79) 

Rule  20«,  Orchard  or  Citrus  Heaters 

(submitted  6/6/77) 

Rule  209.  Fossil  Fuel  Steam  Generator 

Facility  (sulanittad  1/10/75) 

Rule  210,  Specific  Contaminants 

(submitted  5/23/79) 

Rule  211.  Process  Weight  Per  Hour 

(submitted  5/23/79) 

Rule  212.  Process  Weight  Table 

(submitted  1/10/75) 

Rule  213,  Storage  of  Petroleum 

Products  (submitted  1/10/75) 

Rule  214,  Reduction  of  Animal  Matter 

(submitted  1/10/75) 

Rule  215.  Abrasive  Blasting 

(sulHnitted  6/6/77) 

Rule  216,  Enforcement  (submitted  6/ 

6/77) 

Rule  218,  Compliance  Tests 

(submitted  5/23/79) 

Rule  303.  Agricultural  Burning 

(submitted  6/22/81) 

Rule  304,  Range  Improvement 

Burning  (submitted  6/22/81) 

Rule  305,  Forest  Management  Burning 

(submitted  6/22/81) 

Rule  311.  Recreational  Activity 

(submitted  6/22/81) 

Rule  313,  No  Bum  Day  (sulnnittad  6/ 

22/81) 

Rule  314,  Burning  Permits  (submitted 

6/22/81) 

Rule  315,  Minimum  Drying  Times 

(submitted  6/22/81) 

Rule  316.  Burning  Management 

(submitted  6/22/81) 

Rule  318,  Enforcement  Responsibility 

(submitted  6/22/81) 

Rule  319.  Penalty  (submitted  6/22/81) 

Rule  405,  SepcuBtion  of  Emissions 

(submitted  1/10/75) 

Rule  406.  Combination  of  Emissions 

(submitted  1/10/75) 

Rule  510.  Separation  of  Emissions 

(submitted  6/22/81} 

Rule  511,  Combination  of  Emissions 

(submitted  6/22/81) 

Ride  512.  Circumvention  (submitted 

6/22/81) 


•  Rule  513,  Source  Recordkeeping 
(submitted  6/22/81) 

•  Rule  514.  Public  Records  and  Trade 
Secrets  (submitted  6/22/81) 

•  Rule  515,  Provision  of  Sampling  and 
Testing  Facilities  (submitted  6/22/81) 
EPA  has  evaluated  the  consolidated 

NSAQMD  rules  submitted  in  October 
1996  and  compared  them  to  the  rules 
currentiy  incorporated  in  the  SIP.  In  all 
cases  the  rules  have  been  reformatted 
and  changed  editorially.  In  some  cases 
there  have  also  been  minor  substantive 
improvements.  For  example,  where  the 
three  subsumed  air  districts  had  slighUy 
different  requirements  for  similar 
sources,  the  consolidated  rule  now 
applies  to  the  most  stringent  of  the 
requirements  to  the  entire  area.  In  no 
case  does  this  action  repuesent  a 
relaxation  of  any  requirement 

The  NSAQMD  rules  being  approved 
by  this  action  to  revise  the  SIP  include: 

•  Rule  101.  Title 

•  Rule  102,  Definitions 

•  Rule  202,  Visible  Emissions 

•  Rule  203,  Exceptions  to  Rule  202 

•  Rule  204,  Wet  Plunes 

•  Rule  206.  kiciiieratas'  Burning 

•  Rule  207.  Particulate  Matter 

•  Rule  208,  Qrchud  or  Citrus  Heaters 

•  Rule  209.  Fossil  Fuel  Steam  Generator 
Facility 

•  Rule  210.  Specific  Contaminants 

•  Rule  212,  Process  Weight  Table 

•  Rule  213.  Storage  of  Gasoline 
Products 

•  Rule  221.  Reduction  of  Animal  Matte 

•  Rule  222,  Abrasive  Blasting 

•  Rule  225,  Compliance 

•  Rule  300.  Genial  Definitions 

•  Rule  301,  Compliance 

•  Rule  313,  Bum  Day 

•  Rule  314,  Minimum  Drying  Times 

•  Rule  315.  Burning  Management 
Requirements 

•  Rule  316,  Bum  Plan  Preparation 

•  Rule  317.  Mechanized  Burners 
Requirements 

Other  NSAQMD  rules  submitted  with 
these  rules  on  October  28. 1996,  will  be 
acted  on  se{>arately  because  they 
involve  technical  issues  and  require 
more  detailed  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontioversial 
amenchnent  and  anticipates  no  adverse 


comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  17, 
1997.  unless,  by  October  16,  1997, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  tvill  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  coauaent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  17, 
1997. 

m.  AdMiaiato«tiv«  la^irinMnli 

A.  Executive  CMer  12806 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12M6  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  teq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 
because  th^  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  infected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  stete  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aX2). 
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C  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  stetement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  Stete, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-eflective 
and  least'burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  esteblish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sectbr.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  coste  to 
Stete,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  firom  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  rule  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  17, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efiiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirementa.  (See  section 
307(b)(2).) 

List  of  Sobjecta  in  40  CFR  Part  52 

Enviromnoital  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirementa,  Volatile  organic 
compounds. 

Dated:  August  22. 1997. 
JobnW^a. 
Acting  Regional  Administzator. 

Part  52.  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulatiolis  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aolkorily:  42  U.S.C  7401-7671q. 

Subpart  F—CalHomia 

2.  Section  52.220  is  amended  by 

adding  paragraphs  (c)  (26)(ix)(B)  and 
(26)(xvi)(E).  (27)(vii)(C).  (39)(viii)(D), 
(39)(ix)(C).  (39)(x)(C).  and  (246)  to  read 
as  follows: 

152.220   MwMMcMionofplan. 

(€)••• 
(28)*  •  • 
(fac)«  •  • 

(B)  Previously  approved  and  now 
deleted.  Rule  102. 

•  •        •        •        •  » 

(xvi)*  •  • 

(E)  Previously  approved  and  now 
deleted.  Rule  102. 

•  •        •        •        • 

(27)*  •  • 
(vii)*   •  • 

(C)  Previously  approved  and  now 
deleted.  Rule  102. 

•  •        •        •        • 

(39)  •  •  • 
(viii)*  •  ♦ 

(D)  Previously  approved  and  now 
deleted,  Rule  102. 

(ix)»  •  • 

(C)  Previously  approved  and  now 
deleted.  Rule  102. 

(x)*  •  • 

(C)  Previously  approved  and  now 
deleted,  Rule  102. 


301,  314,  315.  and  317.  adopted  on 
September  11, 1991,  Rule  102  adopted 
on  May  11, 1994,  Rule  313  adopted  on 
June  10, 1992,  and  Rule  316  adopted  on 
August  14, 1996. 

(FR  Oca  97-24419  Filed  9-15-97;  8:45  am] 


(246)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  October  28, 1996,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Nortnem  Sierra  Air  Quality 
Management  District. 

(1)  Rules  101.  202.  203,  204,  206,  207, 
208, 209, 210,  221,  222,  223, 225, 300, 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

(CA  1«7-0036a;  FRL-«88MI 

Approval  and  PronHiigatton  Of 
implwnantatton  Plans;  Califomia  Stat* 
Impiamantatlon  Plan  Ravision;  South 
Coast  Air  Quality  ManaQsroant  DIstrfet 

AQBICV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

StIMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Califnnia 
State  Implementation  Plan  (SIP).  The 
revisions  concern  emergency  episode 
rules  from  the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  This 
approval  action  will  incorporate  one 
rule  into  the  federally  approved  SIP  and 
remove  fourteen  from  the  SIP.  The 
intended  effect  of  approving  this  nde  is 
to  update  the  episode  criteria  and  to 
elimiiute  redundant  reporting  ^ 

requirementa  in  accordance  with  the 
requirementa  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
Thus,  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  r^arding 
EPA  action  on  SIP  submittal.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirementa  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
November  17. 1997  unless  adverse  or 
critical  commenta  are  received  by 
October  16. 1997.  If  the  effective  date  is 
delajred,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
AOORESSES:  A  copy  of  the  rule  and 
EPA's  evaluation  report  is  available  for 
public  inspection  at  EPA's  Region  DC 
office  during  normal  business  hours.  A 
copy  of  the  submitted  rule  is  available 
for  inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Enviroiunental 

Protection  Agency,  Region  DC.  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Enviroiunental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  SW.. 

Washington,  DC  20460. 
Califomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 
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Evaluation  Section,  2020  "L"  Stieet, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar.  CA  91765. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cynthia  G.  Allen.  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1189. 
SUPPLBCNTARY  MFORMATKM: 

Applicalnlity 

The  rule  being  approved  into  the 
California  SIP  includes  SCAQMD  Rule 
701.  Air  Pollution  Emergency 
Contingency  Actions.  This  rule  was 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  January  31. 
1996.  The  rules  being  removed  from  the 
SIP  are  SCAQMD  Rule  702.  Definitions, 
Riile  703,  Episode  Criteria,  Rule  704, 
Episode  Declaration,  Rule  705. 
Termination  of  Episodes.  Rule  706, 
Episode  Notification.  Rule  707,  Radio 
Communication  System,  Rule  708, 
Plans,  Rule  708.1,  Stationary  Sotircea 
Required  to  File  Plans,  Rule  708.2, 
Content  of  Stationary  Source 
Curtailment  Plans,  Rule  708.3, 
Transportation  Management  Plans,  Rule 
708.4,  Procedural  Requirements  for 
Plans,  Rule  709.  First  Stage  Episode 
Actions,  Rule  710,  Second  Stage 
Episode  Actions,  Rule  711,  Third  Stage 
Episode  Actions,  Rule  712,  Sulfate 
Episode  Actions,  Rule  713,  Interdistrict 
Coordination,  Rule  714,  Source 
Inspections,  and  Rule  715,  Burning  of 
Fossil  Fuel  on  Episode  Days. 

Backgrouiul 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pro-amended  Act),  that  included  the 
South  Coast  Air  Quality  Management 
District.  43  FR  8964,  40  CFR  81.305.  The 
reqirements  for  the  Prevention  of  Air 
Pollution  Emergency  Episodes  for  sulfur 
dioxide,  carbon  monoxide,  nitrogen 
dioxide,  ozone  and  particulate  matter 
are  located  in  40  CFR  part  51,  subpart 
H.  These  requirements  include 
provisions  for  classification  of  regions 
for  episodes  plans,  significant  harm 
levels,  contingency  plans  and  re- 
evaluation  of  episode  plans.  SCAQMD 
previously  adopted  Rules  701-715  in 
response  to  these  reqirements.  SCAQMD 
Rule  701  has  now  been  revised  to 
include  all  of  the  requirements 
previously  foiuid  in  these  Rules. 

Rule  701  was  adopted  by  SCAQMD 
on  September  8, 1995  and  submitted  by 


the  State  of  California  for  incorporation 
into  its  SIP  on  January  31, 1996.  This 
rule  was  found  to  be  complete  on  April 
2, 1996,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51.  appendix  V  ■  and  is  being  finalized 
for  approval  into  the  SIP. 

The  following  is  EPA's  evaluation  and 
final  action  for  this  rule. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
Emergency  Episode  rule,  EPA  must 
evaluate  the  rule  for  consistency  with 
the  requirements  of  the  CAA  and  EPA 
regulations  as  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
doounents. 

Those  rules  that  are  being  rescinded 
by  today's  action  are  listed  below.  EPA 
previously  approved  all  these  rules  into 
theSn*. 

•  Rule  702,  Definitions,  submitted  08/ 
15/80  and  04/23/80 

•  Rule  703,  Episode  Criteria,  submitted 
04/23/80 

•  Rule  704,  Episode  Declaration, 
submitted  04/23/80 

•  Rule  705.  Termination  of  Episodes, 
submitted  04/23/80 

•  Rule  706,  Episode  Notification, 
submitted  04/23/80 

•  Rule  707.  Radio  Communication 
System,  submitted  08/15/80 

•  Rule  708,  Plans,  submitted  08/15/80 

•  Riile  708.1,  Stationary  Sources 
Required  to  File  Plans,  06/01/77 

•  Rule  708.2,  Content  of  Stationary 
Soiuce  Curtailment  Plans,  11/04/77 

•  Rule  708.3,  Transportation 
Management  Plans,  submitted  11/08/ 
82 

•  Rule  708.4,  Procediiral  Requirements 
for  Plans,  submitted  08/15/80 

•  Rule  709,  First  Stage  Episode  Actions, 
submitted  08/15/80;  04/23/80;  and 
04/02/80 

•  Rule  710,  Second  Stage  Episode 
Actions,  submitted  08/15/80  and  04/ 
23/80 

•  Rule  711,  Third  Stage  Episode 
Actions,  submitted  08/15/80  and  04/ 
23/80 

•  Rule  713,  Interdistrict  Coordination, 
submitted  04/23/80 

•  Rule  714,  Source  Inspections, 
submitted  04/23/80 

•  Rule  715.  Burning  of  Fossil  Fuel  on 
Episode  Days,  submitted  04/23/80 


'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
■action  (llOXkXlMA)  of  the  CAA.  revised  the 
criteria  on  August  26.  1991  (56  FR  42216). 


A  revised  version  of  rule  701  was 
adopted  on  September  8. 1995  and 
submitted  to  EPA  on  Januair  31, 1996. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA.  EPA  regulations,  and 
EPA  policy.  Rule  701,  Air  Pollution 
Emergency  Contingency  Action,  has 
been  revised  by  consolidating  the 
provisions  of  existing  Rules  702  through 
715  into  amended  Rule  701.  These 
modifications  are  generaly 
administrative  in  nature,  and  in  no  case 
does  this  action  represent  a  relaxation  of 
an  EPA  approved  requirement 
Therefore,  SCAQMD's  Rule  701.  Air 
Pollution  Emergency  Contingency 
Action,  is  being  approved  under  section 
110(kK3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 
and  environmental  factors  arid  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  dociunent 
without  prior  prop^al  because  the 
Agency  views  this  as  a  noiK:ontroversial 
amendment  and  anticipates  no  adverse 
comments.  HowevOT,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  files.  This 
action  will  be  effective  November  17, 
1997  unless,  by  October  16. 1997, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
efiiective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  efi'ective  November  17, 
1997. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604,  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
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impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses-,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  $50,000.00. 

Sn>  approvals  under  sections  110  and 
301  (a)  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements.  I  certify  tlut  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  action 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  256-66  (S.Ct  1976):  42  U.S.C 
7410(a)(2). 

Unlbnded  Mandates  Refiann  Act 

Under  sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $1(X)  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  tmder  part  D  of 
the  Clean  Air  Act  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
actin  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this.  EPA 
has  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this 
action  and  other  required  information  to 


the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Officeprior  to  publication  of  this  action 
in  today's  Federal  Register.  This  action 
is  not  a  "major  action"  as  defined  by  5 
U.S.C.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  a  July  10. 1995  memorandum 
from  Mary  Nichols,  published  in 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
action  from  review  imder  Executive 
Order  12866  review. 

List  of  Sobjecti  in  40  CFR  Part  S2 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  22, 1997. 
JokaWlM, 
Acting  Regional  Adminiatratar. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  R^ulations  is  amended  as 
follows: 


PART52-[AMEN0Ep] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AadMwity:  42  U.S.C.  7401-7671q. 

Subpart  F-CslHomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(229)(i)(A)(2)  to 
read  as  follows: 

fS2.220    identification  of  plan. 

•  •        •        •        • 

(c)  •  •  • 

(229)*  •  * 

(i)*  '  ' 

(A) •  '  • 

(2)  Rule  701.  adopted  on  September  9. 
1995. 

•  •        •        •        • 

[FR  Doc.  97-24415  Filed  9-15-97;  8:45  am] 
BMJJNO  CODE  ««0-aO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  n 

[CCOooiMl  Not.  96-282.  M-1, 91-213,  • 
269;  FCC  97-1SS,  FCC  97-15«] 

Accasa  Charge  Rafonn;  Prioa  Cap 
Parformanca  Raviaw  for  Local 
Exchange  Carriers;  Tranaport  Rata 
Stnictura  and  Pricing;  Uaaga  of  ttw 
Public  Swritchad  Natwoffc  by 
Infonnation  Sarvica  and  bitamal 


AQENCY:  Federal  Communications 
Commission. 

ACTION:  Notification  of  OMB  approval 
and  effective  dates;  correction. 


r:  This  document  prtnrides 
notification  that  OMB  approved  the 
information  collections  resulting  from 
amendments  and  additions  to 
Commission  rules  relating  to  access 
charge  reform  as  set  out  in  the  Access 
Charge  Reform  First  Report  and  Order. 
This  document  also  corrects  the 
summary  of  the  Commission's  Report 
and  Order  reforming  access  charges 
published  in  the  Federal  Register  of 
June  11, 1997  (62  FR  31868)  (Access 
Charge  Reform  Order),  the  summary  of 
the  Commission's  Report  and  Order 
revising  its  price  cap  regulations  for 
incumbent  local  exchange  carriers 
published  in  the  Federal  Register  of 
June  11, 1997  (62  FR  31939)  (X-Factor 
Order),  and  the  correction  of  the  access 
charge  reform  summary  published  in 
the  Federal  Register  of  July  29, 1997  (62 
FR  40460)  (Access  Charge  Reform 
Correction). 

EFFECTIVE  DATE:  September  16, 1997. 
FOR  FURmER  INFORMATION  CONTACT: 
Richard  Lemer,  Attorney.  Common 
Carrier  Bureau,  Comfwtitiye  Pricing 
Division.  (202)  418-1520,  email: 
rlemer9fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  sought  OMB  approval  for 
certain  information  collections  pursuant 
to  rule  amendments  and  additions  in 
the  Access  Charge  Reform  Order.  OMB 
approved  the  information  collections  on 
Jime  12, 1997.  In  the  Access  Charge 
Reform  Order,  the  effective  dates  for 
several  rule  amendments  and  additions 
were  contingent  upon  OMB  approval. 
With  OMB's  approval,  these  contingent 
dates  are  no  longer  necessary.  The  X- 
Factor  Order  amended  rules 
promulgated  in  the  Access  Charge 
Reform  Order.  One  of  these 
amendments  concerned  a  rule  that  had 
an  effective  date  contingent  on  OMB 
approval.  In  light  of  the  OMB  approval 
-on  June  12, 1997,  we  clarify  the  effactive 
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dates  of  the  rules  and  amendments  in 
the  Access  Charge  Reform  Order  and  the 
X-Factor  Order.  We  also  correct  the 
Access  Charge  Reform  Order  and  the 
Access  Charge  Reform  Correction  to 
clarify  the  deletion  and  replacement  of 
Subpart  C. 

These  docimients  are  corrected  as 
follows: 

Accan  Charge  Reform  First  Report  and 
Order 

The  publication  on  June  11, 1997  of 
the  Access  Charge  Reform  First  and 
Order  simmiary  (62  FR  31868),  which 
was  the  subject  of  FR  Doc.  97-14628,  is 
clarified  as  follows: 

On  June  12. 1997,  OMB  granted 
approval  for  the  information  collections 
resulting  from  several  rule  amendments 
and  changes  in  the  Access  Charge 
Refiorm  First  Report  and  Order.  On  page 
31868.  in  the  first  column,  under 
DATES:,  the  foUowing  sections  were  to 
be  efiisctive  upon  approval  of  OMB.  but 
no  earlier  than  June  15, 1997:  47  CFR 
61.45.  61.47.  69.104,  69.126,  69.151. 

69.152.  and  69.410.  Because  of  the  OMB 
approval  granted  on  June  12. 1997,  the 
following  sections  were  therefore 
effective  June  15, 1997:  47  CFR  61.45. 
61.47.  69.104.  69.126.  69.151,  69.152. 
and  69.410.  Similarly,  the  folloMong 
sections  were  to  be  effective  upon 
approval  of  OMB,  but  no  earlier  than 
January  1. 1998:  47  CFR  61.42,  61.48, 
69.4.  60.106, 69.111.  69.153.  and  69.156. 
Because  of  the  OMB  approval  granted 
on  June  12,  1997,  the  following  sections 
are  therefore  effective  January  1, 1998: 
47  CFR  61.42,  61.48,  69.4.  69.106. 
69.111.  69.153.  and  69.156. 

The  publication  on  June  11. 1997  of 
the  Access  Charge  Reform  First  and 
Order  summary  (62  FR  31868),  which 
was  the  subject  of  FR  Doc.  97-14628,  is 
corrected  as  follows: 

On  page  31868,  in  the  first  colimm 
under  DATES:,  line  20,  insert  the 
folloMring  sentence  after  "69.611.": 

"The  removal  of  47  CFR  69.201 , 
69.203,  69.204,  69.205  and  69.209  is 
effective  January  1,  1998." 

On  page  31935,  in  the  third  column, 
add  amendment  paragraph  #22.a.  that 
reads  as  follows: 

"Sections  69.201.  69.203.  69.204. 
69.205  and  69.209  are  removed." 

On  page  31935.  in  the  third  column, 
paragraph  #23.  line  1.  insert 

"by  adding  sections  69.151,  69.152, 

69.153,  69.154,  69.155,  69.156  and 
69.157" 

after  the  phrase  "is  revised". 

X-Factor  Order 

The  publication  on  June  11, 1997  of 
the  Price  Cap  Performance  Review  for 


Local  Exchange  Carriers  Fourth  Report 
and  Order  siunmary  (62  FR  31939), 
which  was  the  subject  of  FR  Doc.  97- 
14746.  is  clarified  as  follows: 

On  June  12,  1997,  OMB  granted 
approval  of  information  collections 
pursuant  to  rule  amendments  and 
additions  in  the  Access  Charge  Reform 
First  Report  and  Order,  making  those 
amendments  to  47  CFR  61.45  effective 
Jime  15, 1997.  Therefore,  the  subsequent 
amendments  to  47  CFR  61.45  contained 
in  the  Price  Cap  Performance  Review  for 
Local  Exchange  Carriers  Fourth  Report 
and  Order  were  effective  June  16, 1997 
as  stated  in  the  summary  published  at 
62  FR  31939,  because  OMB  approval 
was  effective  prior  to  June  15, 1997. 

Accaas  Charge  Reform  Correction 

The  publication  on  July  29. 1997  of 
the  Access  Charge  Reform  First  and 
Order  Correction  (62  FR  40460),  which 
was  the  subject  of  FR  Doc.  97-19911.  is 
corrected  as  follows: 

On  page  40460,  second  column, 
delete  correction  #2. 

Federal  Conununicatioiu  Ccnnmission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-24352  Filed  9-15-97;  8:45  am) 

■UMQ  OOM  ffnX-«t-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

PB  Doctiat  Na  96-117;  FCC  96-425] 

Streamlining  Rulea  and  Ragulationa 
for  Satsittts  Application  and  Ucanaing 
Procaduras 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  riile;  establishment  of 

effective  date. 


:  The  modifications  to  the 
Commission's  rules  and  regulations  on 
application  and  licensing  requirements 
for  satellite  space  and  earth  stations 
adopted  in  the  Part  25  Streamlining 
Order,  including  the  new  FCC  Form 
312,  became  efiiective  April  21. 1997. 
These  modifications,  which  contained 
modified  information  collection 
requirements,  were  published  in  the 
Federal  Register  of  February  10, 1997. 
EFFECTIVE  DATE:  The  modifications  to  47 
CFR  part  25  published  at  62  FR  5924 
(February  10, 1997)  and  the  new  FCC 
Form  312  became  effiective  April  21. 
1997. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Kathleen  Campbell.  International 
Bureau.  (202)  418-0753. 


SUPPLEMENTARY  INFORMATION:  On 
Febuary  10. 1997,  the  Commission 
published  the  Federal  Register 
summary  of  the  Part  25  Streamlining 
Order  (FCC  96-425,  62  FR  5924 
(February  10. 1997)).  The  Part  25 
Streamlining  Order  streamlined  th# 
existing  application  and  licensing 
procedures,  reduced  reporting 
requirements  for  a  number  of  services, 
and  consolidated  various  forms  to  make 
data  collection  more  efficient. 
Specifically,  the  FCC  (1)  waived  the 
construction  permit  requirement  for 
satellite  space  stations;  (2)  extended  the 
construction  period  for  Very  Small 
Aperture  Terminals  ("VSATs");  (3) 
eliminated  the  annual  reporting 
requirement  for  VSATs;  (4)  increased 
the  license  term  for  temporary  fixed 
earth  stations  operating  in  the  C-band 
frtim  one  year  to  ten  years;  (5)  reduced 
reporting  requirements  for  earth  and 
space  stations:  (6)  reviewed  and 
consolidated  FCC  Forms  430, 493.  704 
and  702  into  a  new  Form  312  with 
specific  schedules;  (7)  expedited  the 
processing  of  satellite  inclined  orbit 
authorizations;  (8)  streamlined  the  earth 
station  modification  process;  (9) 
updated  Part  25  rules  in  accordance 
with  ITU  Radio  Regulations:  and  (10) 
eliminated  burdensome  space  station 
application  provisions. 

Because  these  rule  changes  impose 
new  or  modified  information  collection 
requirements,  they  could  not  become 
effective  until  approved  by  the  Office  of 
Management  and  Budget  ("OMB") 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  In  the 
February  10, 1997  Federal  R^iatar 
siunmary,  we  stated  that  the  rules, 
regulations  and  the  FCC  Form  312 
established  in  the  Part  25  Streamlining 
Order  would  become  effective  upon 
approval  by  OMB,  but  no  sooner  than 
sixty  days  after  publication  in  the 
Federal  Register.  OMB  approved  these 
rule  changes  on  April  21, 1997. 

The  Federal  Ragiater  Summary  stated 
that  "(tlhe  Federal  Communications 
Commission  will  publish  a  document  at 
a  later  date  announcing  the  effiective 
date  of  these  rules,"  see  62  FR  5924 
(February  10, 1997).  Therefore,  the 
Commission  aimounces  that  the  rule 
changes  adopted  in  the  Part  25 
Streamlining  Order  became  effective  on 
April  21, 1997. 

Liat  of  Sol^ecta  in  47  CFR  Part  25 

Communciations  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Satellites. 
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Federal  Conununicatioiu  Conunissioo. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-24213  Filed  9-15-«7;  8:45  ( 

BHJJNQ  cooc  •na-w-^ 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  79 

|MM  DM*al  Na  K-ITt;  FCC  07-279] 

CiMed  Captioning  of  Video 


AOBICY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  rules 
implementing  Section  713  of  the 
Communications  Act  of  1934,  as 
amended.  Section  713,  Video 
Programming  Accessibility,  was  added 
to  the  Communications  Act  by  section 
305  of  the  Telecommunications  Act  of 
1996  and  directed  the  Commission  to 
adopt  rules  by  Augiist  8. 1998.  that 
generally  require  die  closed  captioning 
of  video  programming.  The  rules 
adopted  by  the  Commission  generally 
assign  responsibility  for  compliance 
with  the  cjoaed  captioning  requirements 
to  the  entity  which  delivers  the 
programming  to  the  consumer,  establish 
separate  transition  schedules  for 
programming  first  published  or 
exhibited  on  or  after  the  effective  date 
of  these  rules  and  for  programming  first 
published  or  exhibited  prior  to  the 
effective  date  of  the  rules,  provide  for  a 
number  of  exemptions  authorized  by 
Congress  and  establish  mechanisms  for 
enforcement  and  compliance  review. 
These  rules  are  intended  to  increase  the 
accessibility  of  video  programming  for 
persons  widi  hiring  disabilities. 
EFFECTIVE  DATE:  These  requirements  and 
regulations  become  effective  January  1. 
1996. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Timothy 
Fain.  Office  of  Management  and  Budget. 
Room  10236  NEOB.  Washington,  DC 
20503,  (202)  395-3561  or  via  bitemet  at 

fain tAal.eop.gov,  and  to  Judy  Boley, 

Federal  Communications  Commission, 
Room  234, 1919  M  St.  NW., 
Washington,  DC  20554  or  via  Internet  to 
jboleydfoc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marcia  Glaubennan,  John  Adams  or 
Alexis  Johns,  Cable  Services  Bureau, 
(202)  418-7200,  TTY  (202)  418-7172. 
For  additional  information  concerning 
the  information  collections  ccmtained  in 


this  Report  and  Order,  contact  Judy 
Boley  at  (202)  418-0217,  or  via  the 
Internet  at  jboley®fcc.gov. 
SUPPLBCNTARY  INFORMATION:  This  is  a 
synopsis  of  the  Import  and  Order  in  MM 
Docket  No.  95-176,  FCC  97-279, 
adopted  August  7. 1997  and  released 
August  22, 1997.  The  complete  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  DC,  and  also  may  be 
purchased  &om  the  Commission's  copy 
contractor.  International  Transcription 
Senrices,  Inc.  ("ITS")  at  (202)  857-3800, 
1919  M  Street,  NW,  Suite  246. 
Washington.  E)C  20554.  For  copies  in 
alternative  formats,  such  as  braille, 
audio  cassette  or  large  print,  please 
contact  Sheila  Ray  at  ITS. 

This  rulemaking  contains  modified 
information  collections.  The 
Commission,  as  part  of  its  contintiii^ 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Papowork  Reduction 
Act  of  1995,  Public  Law  104-13. 
Conunents  should  address:  (a)  Whether 
the  proposed  collection  of  inforination 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimigw  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OhfIB  Approval  Number:  3060-0761. 

Title:  Closed  Captioning  of  Video 


of  Renew:  Revision  to  an 
existing  collection. 

Respondents:  Individuals  or 
households;  business  and  other  for- 
profit  entities. 

Number  of  Respondents:  100  petitions 
■«- 100  petition  responses  +  1,500  viewer 
complaints  to  program  providers  + 
1,500  complaint  responses  from 
program  providers  +  500  instructions  to 
refile  complaints  -«-  300  viewer 
complaints  to  the  Commission  +  300 
complaint  responses  to  the  Commission 
=  4,300. 

Estimated  Time  Per  Response:  .5-5 
horns  estimated  for  both  the  petition 
and  complaint  processes.  Estimated 
annual  burden  to  petitioners  and 
respondents  for  petition  processes:  We 


estimate  that  program  providers  will 
aimually  initiate  100  petitions 
requesting  exemption  from  the  closed 
captioning  requirements.  We  estimate 
that  the  average  burden  to  complete  all 
aspects  of  each  petition  process, 
including  filing  any  possible  reply 
comments  and  associated  certifications, 
will  be  5  boiuv.  We  estimate  that  50% 
of  petitions  will  be  prepared  using  in- 
house  assistance  to  draft  petitions  and 
that  50%  of  petitions  will  be  prepared 
using  outside  legal  assistance.  Petitions 
prepared  using  outside  legal  assistance 
will  undergo  an  average  burden  of  2 
hours  for  each  petition  to  coordinate 
information  with  outside  legal 
assistance. 

50  (50%  of  petitions  prepared  in-house 

assistance)  x  5  hours  =  250  hours. 
SO  (50%  of  petitions  prepared  using 
outside  legal  assistance)  x  2  hours 
=  100  hours. 
We  estimate  that  there  will  be  an 
average  of  one  respoaae  to  every 
petition  filed.  The  average  burden  to 
complete  all  aspects  of  the  response 
process,  including  malriwg  certification, 
is  estimated  to  be  5  hours.  We  estimate 
that  50%  of  responses  will  be  prepared 
using  in-house  assistaace  and  that  50% 
of  responses  wiU  be  prepared  using 
outside  legal  assistance.Commenters 
using  outside  legal  assistance  will 
undergo  an  average  burden  of  2  hours 
for  each  response  to  coordinate 
information  with  outside  legal 

n««i«tffni7ft, 

50  (50%  of  responses  prepared  using  In- 
house  assistance)  x  5  hours  =  250 
hours. 
50  (50%  of  responses  prepared  using 
outside  legal  assistance)  x  2  hours 
s  100  hours. 
Estimated  annual  burden  to  viewers 
and  program  providers  for  the 
complaint  process:  We  estimate  there 
will  be  1.500  annual  complaints  filed  by 
viewers  at  the  local  level.  The  average 
btuden  far  each  complaint  and  response 
is  estimated  to  be  1  hour  per  viewer  and 
1  hour  per  program  provider.  1.500 
viewer  complaints  x  1  hour  and  1.500 
program  provider  responses  x  1  hour  = 
3.000  hours.  In  the  case  of  an  alleged 
violation  by  a  television  broadcast 
station  or  other  program  distributor  for 
which  the  programming  distributor  is 
exempt  fit>m  closed  captioning 
responsibility  pursuant  to  §  79.1(e)(9), 
the  complaint  shall  be  sent  direcUy  to 
the  station  or  owner  of  the 
programming.  A  video  programming 
distributor  receiving  a  complaint 
regarding  such  programming  must 
forward  the  complcdnt  within  seven 
days  of  receipt  to  the  programmer  or 
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send  written  instructions  to  the 
complainant  on  how  to  refile  with  the 
programmer.  We  estimate  that  one-third 
of  complaints  at  the  local  level  will  have 
to  be  refiled  in  this  manner,  and  that  the 
average  burden  for  programmers  to 
either  forward  the  complaint  or  send 
written  instructions  to  the  complainant 
on  how  to  refile  will  have  an  average 
burden  of  30  minutes  (.5  hours)  per 
complaint  500  complaint  x  .5  hours  = 
250  hours. 

We  estimate  that  the  majority  of 
complaints  will  be  resolved  at  the  local 
level  between  the  respective  viewer  and 
program  provider.  We  estimate  that 
approximately  300  (20%  of  1,500)  will 
go  unresolved,  resulting  in  complaints 
and  responses  being  filed  with  the 
Commission.  A  copy  of  the  complaint 
and  any  supporting  documentation  that 
is  filed  with  the  Commission  must  also 
be  served  on  the  video  programming 
distributor.  Responses  to  complaints 
filed  Mrith  the  Commission  must  also  be 
served  on  the  complainant  The  average 
burden  for  all  aspects  of  each  complaint 
and  response  in  this  instance  is 
estimated  to  be  2  hours  per  viewer  and 
4  hours  per  program  provider.  300 
viewer  complaints  x  2  hours  and  30000 
program  provider  responses  x  4  hours  = 
1,800  hours. 

Total  Annual  Burden  to  Respondents: 
250  -I- 100  -t-  250  •«•  100  -f  1.500  +  1,500 
•»- 1.800  =  5,750  hours. 

Total  Annual  Cost  to  Respondents: 
$42,100  estimated  as  follows:  Program 
providers  will  use  outside  legal 
assistance  paid  at  $150  per  hour  to 
complete  approximately  50  petitions.  50 
petitions  x  5  hours  per  petition  x  $150 
per  hour  =  $37,500.  Postage  and 
stationery  costs  for  petitions  are 
estimated  at  an  average  of  $5  per  waiver. 
100  petitions  x  $5  =  $500.  Viewers  and 
program  providers  will  undergo  average 
postage  and  stationary  costs  for  the 
complaint  process  estimated  as  follows: 
1.500  viewer  complaints  filed  with 
program  providers  x  $1  =  $1,500.  1,500 
complaint  responses  x  $1  =  $1,500.  500 
instructions  to  refile  complaints  x  $1  = 
$500.  300  viewer  complaints  filed  at  the 
Commission  x  $1  per  complaint  =  $300. 
300  program  provider  responses  x  $1  = 
$300.  Total  annual  cost  to  respondents: 
$37,500  >  $500 -f  $1,500 -»■  $1,500 -»■ 
$500  +  $300  -t-  $600  s  $42,100. 

Needs  and  Uses:  This  Report  and 
Order  is  adopted  pursuant  to  section 
713  of  the  Communications  Act  of  1934, 
as  amended.  The  requirements  set  forth 
in  section  713  are  intended  to  ensure 
that  video  programming  is  accessible  to 
individuals  with  hearing  disabilities 
through  closed  captioning,  regardless  of 
the  delivery  mechanism  used  to  reach 
constunws. 


Synopsis  of  Report  and  Order 

1.  By  the  fleporf  and  Order  ("RftO"). 
the  Commission  adopts  rules  to 
implement  section  713  of  the 
Communications  Act,  47  U.S.C.  613, 
which  generally  requires  video 
programming  bia  closed  captioned.  In 
particular,  this  provision  required  the 
Commission  to  prescribe  by  August  8, 
1997,  rules  and  implementation 
schedules  for  the  closed  captioning  of 
video  programming  and  to  establish 
appropriate  exemptions.  The  rules  we 
adopt  are  based  on  comments  received 
in  response  to  a  Notice  of  Proposed 
Rulemaking  in  this  proceeding 
summarized  at  62  FR  4959  (February  3. 
1997). 

2.  In  the  RftO,  we  address:  (a)  The 
responsibility  for  compliance  with  the 
rules  we  adopt;  (b)  obligations  as  to 
programming  first  published  or 
exhibited  on  or  after  the  effective  date 
of  our  rules  ("new  programming")  and 
programming  first  published  or 
exhibited  prior  to  die  effective  date  of 
our  rules  ("pre-rule  programming"), 
including  phase-in  schedules;  (c)  the 
measurement  of  compliance  with  our 
rules;  (d)  exemptions  authorized  by 
Congress,  including  those  based  on  the 
"economically  btirdensome  standard, 
existing  contracts,  and  the  undue 
burden  standard;  (e)  standards  for 
quality  and  accuracy  of  closed 
captioning;  (f)  mechanisms  for 
enforcement  and  compliance  review; 
and  (g)  other  issues  relating  to  the 
implementation  of  section  713  and 
matters  for  future  review.  The  ndes  will 
become  effective  January  1, 1998. 

3.  Video  programming  distributors, 
defined  as  all  entities  that  provide  video 
programming  directiy  to  customers' 
homes,  regardless  of  distribution 
technology  used  (e.g.,  broadcasters, 
cable  operators,  DBS  operators)  will, 
generally,  be  responsible  for  compliance 
with  the  new  closed  captioning 
requirements.  Video  programming 
distributors,  however,  will  not  be 
responsible  for  the  captioning  of 
programming  that  is  not  subject  to  their 
editorial  controL  The  responsibility  for 
compliance  with  respect  to  such 
programming  will  be  placed  on  the 
providera  and  OMmera  of  such 
progranmiing. 

4.  Section  713  requires  the 
Commission  to  adopt  rules  to  ensure 
that  video  programming  first  published 
or  exhibited  after  the  effective  date  of 
the  rules  be  fully  accessible  through 
closed  captioning.  For  this  new 
programming  that  does  not  meet  any  of 
the  criteria  for  exemption,  we  adopt  an 
eight  year  transition  period  with 
bnichmarks  specified  as  a  number  of 


houra  of  reqidred  captioning  at  two  year 
intervals.  We  will  define  full 
accessibility  as  the  captioning  of  95%  of 
all  new,  nonexempt  programming  to 
provide  for  unforeseen  difiiculties  that 
may  arise.  Compliance  will  be  measured 
on  a  channel-by-channel  basis  for 
multichannel  video  programming 
distributors  ("MVPDs")  and  will  be 
measured  over  each  calendar  quarter. 
During  the  transition  period,  each 
channel  of  programming  will  be 
required  to  meet  the  specified 
benchmark  unless  the  amount  of  new, 
nonexempt  programming  ofiiered  on  the 
channel  is  less  than  the  benchmark.  In 
such  instances,  at  least  95%  of  the 
nonexempt,  new  programming  will  be 
required  to  be  captioned.  The  first 
benchmark  becomes  effective  during  the 
first  calendar  quarter  of  2000  and 
requires  that  450  houra  of  programming 
be  captioned  during  each  quarter  of 
2000  and  2001.  Ehiring  each  calendar 
quarter  of  2002  and  2003.  900  hours  of 
new,  nonexempt  programming  must  be 
captioned.  The  benchmark  for  each 
calendar  quarter  of  2004  and  2005  is 
1350  houra  of  new,  nonexempt 
progranuning. 

5.  Section  713  also  reqidres  the 
Commission  to  maximize  the 
accessibility  of  video  programming  first 
published  or  exhibited  prior  to  the 
efiiactive  date  of  the  rules.  For 
programming  first  published  or 
exhibited  before  January  1, 1998.  that 
does  not  meet  any  of  our  criteria  for 
exemption,  we  will  require  that  at  least 
75%  of  such  programming  be  captioned 
after  the  end  of  a  ten  year  transition 
period.  We  will  not  set  specific 
benchmarks  for  pre-rule  programming 
We  will,  however,  monitor  distributon' 
efforts  to  increase  the  amount  of 
captioning  of  pre-rule  programming  to 
ensure  that  channels  are  progressing 
toward  the  75%  requirement  After  four 
yean,  we  will  reevaluate  our  decision 
not  to  establish  specific  benchmarks  and 
consider  whether  the  75%  threshold  is 
appropriate  to  meet  the  goals  of  the 
statute. 

6.  We  will  also  require  video 
programming  providen  to  continue  to 
provide  closed  captioning  at  a  level 
substantially  the  same  as  the  average 
level  of  captioning  that  they  provided 
during  the  fint  six  months  of  1997,  even 
if  the  amount  of  captioned  programming 
exceeds  that  required  under  the 
benchmarks.  In  addition,  video 
programming  distributon  are  required 
to  pass  throi^  to  consumen  any 
programming  they  receive  with  closed 
captioning,  when  they  do  not  edit  the 
programming. 

7.  Section  713  permits  the 
Commission  to  exempt  by  regulation 
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programs,  classes  of  programs  or 
services  for  which  we  determine  a 
requirement  to  provide  closed 
captioning  will  be  economically 
burdensome.  In  creating  these 
exemptions  we  intend  to  preserve  the 
economic  viability  of  certain  classes  of 
programming  or  certain  entities 
associated  with  discreet  classes  of 
programming.  We  will,  therefore, 
exempt  non-English  language 
programming  and  programming 
distributed  between  2  a.m.  and  6  a.m 
local  time.  We  will  also  exempt 
primarily  textual  programming  for 
which  captioning  would  be  laigely 
redundant,  including  programming 
guide  services  or  conununity  bull^in 
boards,  which  provide  the  relevant 
information  about  program  schedules  or 
events  in  textual  form.  This  exemption 
does  not  apply  to  programming,  such  as 
sports  programming,  home  shopping  or 
weather  reports,  where  a  significant 
amount  of  the  relevant  information  is 
not  readily  available  as  text.  Similarly, 
%ve  will  exempt  programming  which 
consists  primarily  of  instrumental  music 
such  as  a  symphony  or  ballet  In  such 
cases,  where  the  majority  of  the  program 
simply  could  not  be  captioned,  we  will 
also  exempt  any  introductory  discussion 
because  the  resources  necessary  to 
caption  such  minor  portions  of  the 
program  would  outweigh  any  possible 
benefit.  We  will  also  exempt  intentitial 
announcements,  promotional 
programming  and  public  service 
announcements  that  are  ten  minutes  or 
less  in  duration.  In  this  context, 
advertisentents  that  are  five  minutes  or 
less  in  duration  are  not  considered 
programming  and  are  not  subject  to  our 
closed  captioning  rules.  Similarly,  we 
will  exempt  locally-produced  and 
distributed  non-news  programming  with 
limited  repeat  value  such  as  local 
parades,  local  high  school  or 
nonprofessional  sports  or  community 
theater  productions.  This  exemption 
does  not  include  programming  readily 
captioned  using  ENR  or  programs  with 
repeat  value.  We  also  adopt  several 
exemptions  designed  to  protect  certain 
classes  of  video  progranuning  providen 
which  might  otherwise  be  harmed  if 
subject  to  our  rules.  Thus  programming 
produced  for  the  instructional  television 
fixed  service  ("ITFS")  will  be  exempt 
regardless  of  whether  it  is  distributed  by 
an  ITFS  licensee  dt  other  video 
programming  distributor.  We  further 
exempt  the  progranuning  on  a  new 
network  for  its  fint  four  yean  of 
operation.  In  addition,  we  will  not 
reqiiire  any  video  programming 
provider  from  the  closed  captioning 
requirements  where  the  provider  had 


annual  gross  revenues  for  an  individual 
channel  during  the  proceeding  year  of 
less  than  three  million  dollan.  Finally, 
we  will  not  require  any  video 
progranuning  provider  to  spend  more 
than  2%  of  its  annual  gross  revenues  for 
the  proceeding  year  on  the  captioning  of 
any  channel  of  video  programming. 

8.  Under  section  713(d)(2),  a  video 
programming  provider  is  exempt  from 
captioning  programming  if  such  action 
would  be  inconsistent  with  a  contract  in 
effect  on  the  date  of  enactment  of  the 
1996  Act.  Accordingly,  we  exempt 
programming  subject  to  a  contract  in 
effect  on  February  8, 1998.  for  which 
compliance  with  our  closed  captioning 
requirements  would  constitute  a  breach 
of  that  contract 

9.  Under  section  713(d)(3),  the 
Commission  is  required  to  consider 
petitions  for  exemption  from  the  closed 
captioning  rules  if  the  requirements 
would  impose  an  undue  burden,  which 
is  defined  as  a  significant  burden  or 
expense.  A  petition  may  be  submitted 
by  any  party  in  the  programming 
distribution  chain,  including  video 
programming  producen,  syndicatora 
and  providen.  Petitions  must  include 
information  that  demonstrates  how  our 
closed  captioning  requirements  would 
resuilt  in  an  undue  biirden.  Facton  we 
will  consider  include:  (a)  The  nature 
and  cost  of  the  closed  captions  for  the 
programming;  (b)  the  impact  on  the 
operation  of  the  provider  or  program 
owner,  (c)  the  financial  resources  of  the 
provider  or  program  owner;  and  (d)  the 
t3rpe  of  operations  of  the  provider  or 
program  owner.  Petitionera  may  also 
submit  any  otho*  information  they  deem 
appropriate  for  our  evaluation  of  their 
circumstances.  Depending  on  the 
individual  circumstance,  we  may  grant 
partial  exemptions  and  may  consider 
proposals  that  programming  be  made 
more  accessible  through  alternative 
means  (e.g.,  additional  text  or  graphics). 

10.  The  rules  require  video 
programming  providera  to  delivw  intact 
the  closed  captioning  they  receive  as 
part  of  the  programming  tiiey  distribute 
to  viewen,  if  the  progranuning  is  not 
edited.  They  also  must  mnintaip  their 
equipment  to  ensure  the  technical 
quality  of  the  closed  captioning  they 
transmit.  We  will  not,  however,  adopt 
standards  for  the  non-technical  aspects 
of  closed  captioning.  We  %vill  monitor 
the  captions  that  result  from  the 
implementation  of  our  rules  and  may 
revisit  this  issue  at  a  later  date.  We  will 
not  restrict  the  use  of  captioning 
methodology  generally  and  will  permit 
the  use  of  electronic  news  room 
("ENR")  capability  to  create  captions 
from  telepromptsr  scripts. 


11.  We  wrill  enforce  our  ndes  through 
a  complaint  process  modeled  after 
existing  complaint  procedures. 
Complaints  alleging  violation  of  our 
closed  captioning  rules  must  first  be 
directed  in  writing  to  the  video 
programming  distributor  responsible  for 
delivery  of  the  programming  direcUy  to 
the  customer's  home.  Complaints  must 
be  filed  no  later  than  the  end  of  the 
calendar  quarter  following  the  calendar 
quarter  in  which  the  alleged  violation 
occurred.  The  video  programming 
distributor  must  respond  to  the 
complaint  no  later  than  45  days  after  the 
end  of  the  calendar  quarter  in  which  the 
violation  is  alleged  to  have  occurred  or 
45  days  after  receipt  of  the  written 
complaint,  whichever  is  later.  If  a  video 
programming  distributor  fails  to 
respond  to  a  complaint  or  a  dispute 
remains  following  this  initial  procedure, 
a  complaint  may  be  filed  with  the 
Commission  within  30  days  after  the 
time  allotted  for  the  video  programming 
distributor  to  respond  has  ended.  The 
video  programming  distributor  will 
have  15  days  to  respond  to  any 
complaint  filed  widi  the  Commission. 
We  will  not  adopt  any  specific 
recordkeeping  requirements.  In 
response  to  a  complaint,  a  video 
programming  distributor  is  obligated  to 
provide  the  Commission  mth  siifficient 
records  and  dociunentation  to 
demonstrate  that  it  is  in  compliance 
with  the  rules.  We  also  will  permit 
video  programming  distributon  to  rely 
on  certifications  from  program  suppliera 
to  demonstrate  compliance. 

12.  In  addition,  in  the  R&O,  we 
indicated  that  there  are  several  issues 
related  to  the  implementation  of  closed 
captioning  requirements  that  need  to  be 
studied  further  or  reevaluated  during 
our  transition  period.  We  intend  to 
study  further  technological  changes  that 
may  affect  closed  captioning  in  a 
subsequent  proceeding,  including  issues 
relatii]^  to  digital  television  and  other 
technologies  that  may  change  the  way 
captions  are  created  and  delivered.  We 
also  are  concerned  about  providing 
viewen  with  hearing  disabilities  with 
accurate  information  regarding  fiut 
breaking  news  of  great  importance  stich 
as  severe  weather  conditions, 
earthquakes  and  disruptions  of  the 
transportation  system.  As  we  did  not 
receive  sufficient  information  on  this 
issue  in  this  proceeding,  we  will  initiate 
a  proceeding  to  determine  whether 
additional  rules  are  needed  in  this  area. 
Moreover,  we  will  reexamine  a  number 
of  our  decisions  diuing  the  transition 
period,  including  the  captioning 
requirements  for  pre-rule  programming. 
the  appropriateness  of  certain 
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exemptions,  the  use  of  ENR  and  the 
decision  not  to  adopt  standards  relating 
to  non-technical  quality. 

Regulatory  Flexibility  Act  Certification 

13.  As  tequired  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  into  the 
Notice  of  Proposed  Rulemaking  in  this 
proceeding.  We  sought  written  public 
comment  on  the  expected  impact  of  the 
proposed  policies  and  rules  on  small 
entities  in  the  NPRM,  including 
comments  on  the  IRFA.  This  present 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  conforms  to  the  RFA. 

14.  Need  for  Action  and  Objectives  of 
the  Rule:  The  1996  Act  added  a  new 
Section  713  to  the  Communications  Act 
of  1934  that  inter  a7/a  requires  the 
Commission  to  develop  rules  to  increase 
the  availability  of  video  programming 
with  closed  captioning.  We  are 
promulgating  these  rules  in  order  to 
implement  this  provision  of  section  713. 
The  statutory  obiective  of  the  closed 
captioning  provisions  is  to  promote  the 
increased  accessibility  of  video 
programming  for  persons  with  hearing 
disabilities. 

15.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA:  The  Small  Cable 
Business  Association  ("SCBA")  filed  the 
only  comment  specifically  responsive  to 
the  IRFA.  Several  other  commenters 
addressed  the  IRFA  in  their  general 
comments.  Other  parties,  while  not 
specifically  commenting  on  the  IRFA. 
discuss  the  potential  effect  of  the 
proposed  rules  on  small  entities. 

16.  SCBA  concius  with  our  estimates 
regarding  the  number  of  small  cable 
operators  that  may  be  affected  by  our 
closed  captioning  requirements.  SCBA 
offers  several  specific  suggestions  to 
minimize  the  effects  of  the  closed 
captioning  requirements  on  small  cable 
operators.  These  proposals  include:  (a) 
Allocating  the  burden  of  compliance  to 
progranuning  producers  and  owners;  (b) 
a  class  exemption  for  small  cable 
operators  serving  1 ,000  or  fewer 
subscribers;  (c)  streamlined  compliance 
and  complaint  rules  for  small  cable 
systems  serving  15,000  or  fewer 
subscribers  including;  (d)  streamlined 
waiver  procedures  to  permit  qualifying 
small  systems  to  access  a  simplified, 
low-cost  waiver  process;  (e)  a  class 
exemption  for  PEG  programming;  (f)  a 
class  exemption  for  local  origination 
programming. 

17.  Cassidy  asserts  that  our 
conclusions  are  overly  inclusive  and,  if 
all  small  providers  were  exempted. 
Congress'  intent  to  increase  the 
availability  of  closed  captioned 


programming  would  be  circumvented. 
Commenters  representing  smaller 
captioning  agencies  suggest  ways  to 
minimize  the  effect  of  the  new 
regulations  on  small  captioners. 
Specifically,  Para  Technologies 
proposes  that  we  adopt  a  phase-in 
schedule  requiring  video  program 
providers  to  increase  closed  captioned 
programming  4%  every  three  months 
over  the  eight  year  transition  period. 
According  to  Para  Technologies,  this 
plan  woidd  increase  competition  in  the 
captioning  industry,  leading  to  lowrer 
rates  and  more  widely  available 
captioned  programming.  MCS  suggests 
that  we  should  require  that  video 
producers  and  program  providers  use 
small  captioning  companies  for  a 
minimum  of  25%  of  their  real  time 
captioning  requirements. 

18.  Kaleidoscope  indicates  that  its 
proposal  to  define  economic  burden  as 
a  situation  where  the  cost  of  captioning 
would  exceed  10%  of  the  relative 
program  budget  should  minimize  the 
burden  on  sioiall  entities.  Kaleidoscope 
asserts  that  this  is  an  objective  test  that 
would  exempt  small  entities  from 
closed  captioning  requirements  that 
they  may  find  economically 
burdensome. 

19.  The  Association  of  America's 
Public  Television  Stations  ("APTS") 
asserts  that  the  closed  captioning 
requirements  would  be  especially 
onerous  to  its  smaller  members.  APTS 
suggests  that  a  $3  million  benchmariL  is 
generally  accepted  among 
noncommercial  stations  as  indicative  of 
a  small  station  and  urges  us  to  adopt  an 
economic  biuden  exemption  for  local 
programming  produced  by  such 
stations. 

20.  Instructional  Television  Fixed 
Services  ('TTFS")  licensees  argue  that 
their  progranuning  should  not  be  subject 
to  the  closed  captioning  requirements  as 
they  represent  a  formidable  economic 
burden.  Several  commenters  argue  that 
they  are  already  obligated  to  ensure  that 
their  services  are  accessible  under  both 
the  ADA  and  the  Rehabilitation  Act  of 
1973.  These  commenters  propose 
excluding  ITFS  providers  from  the 
definition  of  "video  programming 
provider"  and  exempting  ITFS 
progranuning  carried  on  wireless  cable 
systems  from  any  closed  captioning 
requirements. 

21.  Several  low  power  television 
station  ("LPTV")  operators  assert  that  as 
small  businesses,  LPTV  operators 
warrant  an  exemption  based  on  the 
economic  burden  that  closed  captioning 
requirements  would  pose.  The 
Community  Broadcasters  Association 
("CBA")  suggests  that  specific  classes  of 
programming  carried  by  some  LPTV 


stations  should  be  exempt  in  order  to 
relieve  these  providers  of  an  economic 
burden. 

22.  Access  centera  and  organizations 
providing  governmental  programming 
atmrr*  that  their  operations  qualify  as 
■mall  entities.  These  commenters  assert 
that,  in  many  cases,  the  financial 
requirements  for  closed  captioning 
would  exceed  or  substantially  consume 
their  entire  aimual  budgets.  Several  of 
these  commenters  state  that  mandatory 
captioning  requirements  could 
effsctively  eliminate  public,  educational 
and  governmental  ('TEG") 
programming.  Accordingly,  these 
commenters  seek  an  exemption  based 
on  the  economic  burden  posed  by 
closed  captioning  requirements  unless 
an  alternative  funding  mechanism 
becomes  available.  The  Greater  Metro 
Telecommunications  Consortium 
("GMTC")  suggests  that  PEG 
progranuners  should  be  allowed  to 
weigh  the  costs  and  the  benefits  of 
providing  captioning  and  consider 
alternatives.  Several  commenters 
representing  multichannel  video 
progranuning  distribution  systems 
("KfVPDs")  join  the  access  centera  in 
arguing  that  PEG  chaimels  should  be 
exempt.  These  commenters  concur  that 
PEG  channels  generally  operate  on  very 
limited  budgets  which  preclude 
captioning. 

23.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply:  The  RFA  directs  the 
Conunission  to  provide  a  description  of 
and.  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  will  be 
affiBCted  by  the  proposed  rules.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  business  concern"  under 
section  3  of  the  Snudl  Business  Act. 
Under  the  Small  Business  Act,  a  small 
business  concern  is  one  which:  (1)  Is 
independenUy  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

24.  Small  MVPDs:  The  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  includes  all  such 
companies  generating  $11  million  or 
less  in  annual  receipts.  13  CFR  121.201 
(SIC  4841).  This  definition  includes 
cable  system  operators,  closed  circuit 
television  services,  diifect  broadcast 
satellite  services  ("DBS"),  multichaimel 
multipoint  distribution  systems 
("MMDS"),  satellite  master  antenna 
systems  ("SMATV")  and  subscription 
television  services.  According  to  the 
Bureau  of  the  Census,  there  were  1,758 
total  cable  and  other  pay  television 
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services  and  1.423  had  less  than  $11 
million  in  revenue  as  of  1992.  We 
address  below  each  service  individually 
to  provide  a  more  precise  estimate  of 
small  entities. 

25.  Cable  Systems:  We  have 
developed,  with  SBA's  approval,  our 

.  own  definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
rraulation.  Uiuler  our  rules,  a  "small 
cable  company"  is  one  servii^  fewer 
than  400,000  subscribera  nationwide.  47 
CFR  76.901(e).  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribera.  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operatora.  Consequentiy.  we 
estimate  that  there  are  fewer  than  1439 
small  entify  cable  system  operaton  that 
may  be  affected  by  the  decisions  and 
mles  we  are  adopting. 

26.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
sjrstem  operator,  which  is  "a  cable 
operator  that,  directiy  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribera  in  the  United 
States  and  is  not  affiliated  with  any 
entify  or  entities  whose  gross  anniffl] 
revenues  in  the  aggregate  exceed 
$250,000,000."  47  U^.C.  543(mK2).  We 
have  determined  that  there  are 
61,700,000  subscribera  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  617,000  subscribera  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operatora 
serving  617,000  subscribera  or  less  totals 
1450.  Although  it  seems  certain  that 
some  of  these  cable  system  operatora  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000. 
we  are  imable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cable  system  operatora  that  would 
qualify  as  small  cable  operatora  under 
the  definition  in  the  Communications 
Act. 

27.  MMDS:  We  refined  the  definition 
of  "small  entify"  for  the  auction  of 
MMDS  spectrum  as  an  entify  that 
together  with  its  afBliates  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  yean.  This  definition  of  a 
small  entify  in  the  context  of  MMDS 
auctions  has  been  approved  by  the  SBA. 
47  CFR  21.961(b)(1). 

28.  We  completed  the  MMDS  auction 
in  March  1996  for  authorizations  in  493 


basic  trading  areas  ("BTAs").  Of  67 
winning  biddera,  61  qualified  as  small 
entities.  Five  bidden  indicated  that  they 
were  minorify-owned  and  four  wiimera 
indicated  that  they  were  women-owned 
businesses.  MMDS  is  an  especially 
competitive  service,  with  approximately 
1573  previously  authorized  and 
proposed  MMDS  facilities.  Information 
available  to  us  indicates  that  no  MME)S 
facilify  generates  revenue  in  excess  of 
$11  million  annually.  We  conclude  that, 
for  purposes  of  this  FRFA,  there  are 
approximately  1634  small  MMDS 
providera  as  defined  by  the  SBA  and  the 
auction  rules. 

29.  ITFS:  There  are  presenUy  2032 
ITFS  licensees.  All  but  100  of  these 
licenses  are  held  by  educational 
institutions.  Educational  institutions  are 
included  in  the  definition  of  a  small 
business.  5  U.S.C.  601(5).  However,  we 
do  not  collect  annual  revenue  data  for 
ITFS  licensees  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition. 

30.  DBS:  Because  DBS  provides 
subscription  services.  DBS  falls  within 
the  SBA  definition  of  cable  and  other 
pay  television  services  (SIC  4841).  As  of 
December  1996.  there  were  eight  DBS 
licensees.  We  do  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  are 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  affected  by 
these  rules.  Estimates  of  1996  revenues 
for  various  DBS  openton  are 
significanUy  greater  than  $11,000,000 
and  range  from  a  low  of  $31,132,000  for 
Alphastar  to  a  high  of  $1,100,000,000 
for  Primestar.  Accordingly,  we  now 
conclude  that  no  DBS  operator  qualifies 
as  a  small  entify. 

31.  Home  Satellite  Dish  ("HSD"):  The 
market  for  HSD  service  is  difficult  to 
quantify.  HSD  ownera  have  access  to 
more  than  265  channels  of  programming 
placed  on  C-band  satellites  by 
programmere  for  receipt  and 
distribution  by  MVPDs,  of  which  115 
chaimels  are  scrambled  and 
approximately  150  are  unscrambled 
HSD  ownera  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  chaimels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  According  to 
the  most  recentiy  available  information, 
there  are  approximately  30  program 
packagera  nationwide  offering  packages 
of  scrambled  programming  to  retail 
consumen.  These  program  packagen 
provide  subscriptions  to  approximately 
2,314,900  subscribera  nationwide.  This 


is  an  average  of  about  77,163  subscriben 
per  program  packager.  This  is 
substantially  smaller  tiian  the  400,000 
subscribera  used  in  the  Commission's 
definition  of  a  small  multiple  system 
operator  ("MSO").  Furthmmore, 
because  this  an  average,  it  is  likely  that 
some  program  packagera  may  be 
substantially  smaller. 

32.  qpen  Video  System  ("OVS"):  We 
have  cotified  nine  OVS  operatora.  Of 
these  nine,  only  two  are  providing 
service.  They  are  Bell  Atlantic  serving 
its  Dover,  New  Jersey  system  and 
Metropolitan  Fiber  Systems  operating 
OVS  systems  in  Boston  and  New  YorL 
Bell  Atlantic  and  Metropolitan  Fiber 
Systems  have  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  Littie  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
0¥S  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operaton  qualify 
as  small  entities. 

33.  SMATVs:  Industry  sources 
estimate  that  approximately  5200 
SMATV  operatora  were  providing 

'  service  as  of  December  1995.  Other 
estimates  indicate  that  SMATV 
operatora  serve  approximately  1.05 
million  residential  subscribera  as  of 
September  1996.  The  ten  largest 
SMATV  operatora  together  pass  815,740 
units.  If  we  assume  that  these  SMATV 
operatora  serve  50%  of  the  units  passed, 
the  ten  largest  SMATV  operatora  serve 
approximately  40%  of  the  total  number 
of  SMATV  subscribera.  Because  these 
operaton  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operaton.  Based  on  the  estimated 
number  of  operaton  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  conclude  that  a 
substantial  number  of  SMATV  operaton 
qualify  as  small  entities. 

34.  Local  Multipoint  Distribution 
System  ("LMDS"):  Unlike  the  above  pay 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and/or  video  services.  Tlierefore. 
the  definition  of  a  small  LMDS  entify 
may  be  applicable  to  both  cable  and 
other  pay  television  (SIC  4841)  and/or 
radiotelephone  communications 
companies  (SIC  4812).  The  SBA 
definition  for  cable  and  other  pay 
services  is  defined  in  paragraph  24 
supra.  A  unall  radiotelephone  entify  is 
one  with  1500  employees  or  less.  13 
CFR  121.1201.  However,  for  the 
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purposes  of  this  R&O  on  closed 
captioning,  we  include  only  an  estimate 
of  LMDS  video  service  providers. 

35.  LMDS  is  a  service  that  is  expected 
to  be  auctioned  by  the  FOC  in  1997.  The 
vast  majority  of  LMDS  entities 
providing  video  distribution  could  be 
small  businesses  under  the  SBA's 
definition  of  cable  and  pay  television 
(SIC  4841).  However,  in  the  Third 
NPRM.  CC  Docket  No.  92-297,  58  FR 
6400  Qanuary  28,  1993),  we  proposed  to 
define  a  small  LMDS  provider  as  an 
entity  that,  together  with  affiliates  and 
attributable  investors,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  less  than  $40  million. 
We  have  not  yet  received  approval  by 
the  SBA  for  this  definition. 

36.  There  is  only  one  company, 
CellularVision,  that  is  ciurently 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  aimual  receipts,  we 
assume  that  CellularVision  is  a  smalF 
business  under  both  the  SBA  definition 
and  our  proposed  auction  rules.  We  also 
conclude  that  a  majority  of  the  potential 
LMDS  licensees  will  be  small  entities, 
as  that  term  is  defined  by  the  SBA. 

37.  Small  Broadcast  Stations:  The 
SBA  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  annual  receipts.  13  CFR 
121.201. 

38.  Estimates  Based  on  Census  and 
BIA  Data:  According  to  the  Bureau  of 
the  Census,  in  1992, 1155  out  of  1478 
operating  television  stations  reported 
revenues  of  less  than  $10  million  for 
1992.  This  represents  78%  of  all 
television  stations,  including 
noncommercial  stations.  The  Bureau  of 
the  Census  does  not  sep£uate  the 
revenue  data  by  commercial  and 
noncommercial  stations  in  this  report. 
Neither  does  it  allow  us  to  determine 
the  number  of  stations  with  a  maximum 
of  S10.5  million  in  annual  receipts. 
Census  data  also  indicate  that  81%  of 
operating  firms  (that  owned  at  least  one 
television  station)  bad  revenues  of  less 
than  $10  million. 

We  also  have  performed  a  separate 
study  based  on  the  data  contained  in  the 
BIA  Publications,  Inc.  Master  Access 
Television  Analyzer  Database,  which 
lists  a  total  of  1141  full  power 
commercial  television  stations.  It  should 
be  noted  that,  using  the  SBA  definition 
of  small  business  concern,  the 
percentage  figures  derived  from  the  BIA 
database  may  be  underinclusive  because 
the  database  does  not  list  revenue 
estimates  for  nonconunercial 
educational  stations,  and  these  therefore 
are  excluded  from  our  calculations 
based  on  the  database.  The  BIA  data 


indicate  that,  based  on  1995  revenue 
estimates,  440  full  power  commercial 
television  stations  had  an  estimated 
revenue  of  $10.5  million  or  less.  That 
represents  54%  of  full  power 
commercial  television  stations  with 
revenue  estimates  listed  ui  the  BIA 
program.  The  database  does  not  list 
estimated  revenues  for  331  stations. 
Using  a  wrorst  case  scenario,  if  those  331 
stations  for  which  no  revenue  is  listed 
are  counted  as  small  stations,  there 
would  be  a  total  of  771  stations  with  an 
estimated  revenue  of  $10.5  million  or 
less,  representing  approximately  68%  of 
the  1141  full  power  commercial 
television  stations  listed  in  the  BIA  data 
base. 

40.  Alternatively,  if  we  look  at  owners 
of  commercial  television  stations  as 
listed  in  the  BIA  database,  there  are  a 
total  of  488  owners.  The  database  lists 
estimated  revenues  for  60%  of  these 
owners,  or  295.  Of  these  295  owners, 
156  or  53%  had  annual  revenues  of  less 
than  $10.5  million.  Using  a  worst  case 
scenario,  if  the  193  owners  for  which 
revenue  is  not  listed  are  assumed  to  be 
small,  then  small  entities  would 
constitute  72%  of  the  total  number  of 
owners. 

41.  In  summary,  based  on  the 
foregoing  worst  case  analysis  using 
Bureau  of  the  Census  data,  we  estimate 
that  our  rules  will  apply  to  as  many  as 
1150  conunercial  and  noncommercial 
television  stations  (78%  of  all  stations) 
that  could  be  classified  as  small  entities. 
Using  a  worst  case  analysis  based  on  the 
data  in  the  BLA  data  base,  we  estimate 
that  as  many  as  771  conunercial 
television  stations  (about  68%  of  all 
commercial  television  stations)  could  be 
classified  as  small  entities.  As  we  noted 
above,  these  estimates  are  based  on  a 
definition  that  we  tentatively  believe 
greatiy  overstates  the  niunber  of 
television  broadcasters  that  are  small 
businesses.  Further,  it  shoidd  be  noted 
that  under  the  SBA's  definitions, 
revenues  of  affiliates  that  are  not 
television  stations  should  be  aggregated 
with  the  television  station  revenues  in 
determining  whether  a  concern  is  small. 
The  estimates  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  such  revenues  from 
nontelevision  affiliated  companies. 

42.  Program  Producers  and 
Distributors:  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  producers  or  distributors 
of  television  programs.  Therefore,  we 
will  utilize  the  SBA  classifications  of 
Motion  Picture  and  Video  Tape 
Production  (SIC  7812),  Motion  Picture 
and  Video  Tape  Distribution  (SIC  7822). 
and  Theatrical  Producers  (Except 


Motion  Pictures)  and  Miscellaneous 
Theatrical  Services  (SIC  7922).  These 
SBA  definitions  provide  that  a  small 
entity  in  the  television  programming 
industry  is  an  entity  with  $21.5  million 
or  less  in  annual  receipts  for  SIC  7812 
and  7822,  and  $5  million  or  less  in 
annual  receipts  for  SIC  7922. 13  CFR 
121.201.  The  1992  Bureau  of  the  Censiis 
data  indicate  the  following:  (l)  There 
were  7265  U.S.  firms  classified  as 
Motion  Picture  and  Video  Production 
(SIC  7812),  and  that  6987  of  these  firms 
had  $16,999  million  or  less  in  annual 
receipts  and  7002  of  these  firms  had 
$24,999  million  or  less  in  annual 
receipts;  (2)  there  were  1139  U.S.  firms 
classified  as  Motion  Picture  and  Tape 
Distiibution  (SIC  7822),  and  that  1007  of 
these  firms  had  $16,999  million  or  less 
in  anniiAl  receipts  and  1013  of  these 
firms  had  $24,999  million  or  less  in 
wnniiAl  receipts;  and  (3)  there  were  5671 
U.S.  firms  classified  as  Theatrical 
Producers  and  Services  (SIC  7922),  and 
that  5627  of  these  firms  had  less  than  $5 
million  in  annual  receipts. 

43.  Each  of  these  SIC  categories  is 
very  broad  and  includes  firms  that  may 
be  engaged  in  various  industries 
including  television.  Specific  figures  are 
not  available  as  to  how  many  of  these 
firms  exclusively  produce  and/or 
distribute  programming  for  television  or 
how  many  are  independentiy  owned 
and  operated.  Consequentiy,  we 
conclude  that  there  are  approximatdy 
6987  small  entities  that  produce  and 
distribute  taped  television  programs, 
1013  small  entities  primarily  engaged  in 
the  distribution  of  taped  television 
programs,  and  5627  small  producers  of 
live  television  programs  that  may  be 
affected  by  the  rules  adopted  in  this 
R&O. 

44.  Description  of  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements:  We  do  not  prescribe  any 
reporting  requirements.  While  several 
pities  encouraged  adoption  of  such 
requirements,  we  believe  that  our 
enforcement  process  alleviates  the  need 
for  reporting.  Thus,  we  are  not  imposing 
recordkeeping  requirements  for  video 
progranuning  distributors.  Rather,  we 
allow  them  to  exercise  their  own 
discretion  and  only  require  that  they 
retain  records  sufficient  to  demonstrate 
compliance  with  our  rules  (§  79.1(g)(6)). 
In  order  to  further  relieve  small  video 
programming  distributors  of  any 
unnecessary  recordkeeping  burden,  we 
permit  video  programming  distributors 
to  rely  on  certifications  fix>m  the 
programming  suppliers  to  demonstrate 
compliance  with  our  closed  captioning 
rules  (§79. 1(g)(6)). 

45.  Steps  Taken  to  Minihuze 
Sigrtificant  Economic  Impact  On  Small 


Entities  and  Significant  Ahematives 
Considered:  In  formulating  our  closed 
captioning  rules,  we  have  taken  steps  to 
minimize  the  effect  on  small  entities 
while  making  video  programming  more 
accessible  to  persons  with  hearing 
disabilities.  Tbese  efforts  are  consistent 
with  the  Congressional  goal  of 
increasing  the  availability  of  closed 
captioned  programming  while 
preserving  the  diversity  of  available 

46.  Genemly,  we  do  not  specifically 
exempt  any  class  of  video  programming 
distributor  because  we  have  determined 
that  all  video  programming  distributors 
are  technically  capable  of  delivering 
captioning.  We  do,  however,  recognize 
that  ITFS  licensees  serve  a  partictdar, 
well  defined  niche  as  distributors  of 
specialized  programming  directed  at 
specified  sites  and  not  generally 
intended  for  residential  use.  We  also 
recognize  that  the  general  public 
benefits  from  the  redistribution  of  this 
programming  by  MMDS  operators.  We 
therefore  determine  that  ITFS  operators 
warrant  a  blanket  exemption. 
Accordingly,  we  exempt  programming 
originated  by  ITFS  licensees,  regardless 
of  die  fiMiility  used  to  distribute  this 
programming  (§  79.1(dK7)). 

47.  We  also  recognize  the  significance 
of  locally  produced  and  distributed  non- 
news  programming  of  primarily  local 
interest  and  limited  repeat  value.  Much 
of  this  programming  is  produced  on  a 
low  budget  as  a  public  service  and  our 
closed  captioning  requirements  might 
impose  a  significant  economic  burden 
that  could  result  in  such  programming 
not  being  televised.  We  therefore  create 
a  limited  exemption  for  such 
programming  (§  79.1(dK8)). 

48.  We  recognize  that  many  new 
video  programming  services  will  often 
qualify  as  small  entities.  We  also 
recognize  the  need  to  allow  new  and 
innovative  services  designed  to  serve 
emerging  or  niche  markets  greater 
flexibility  than  more  established 
services  serving  well  defined  markets. 
Accordingly,  our  rules  provide  an 
exemption  to  relieve  new  services  from 
oin  captioning  requirements  for  their 
first  four  years  of  operation 
(§79.1(dM9)). 

49.  We  do  not  require  any  video 
programming  provider  to  spend  more 
than  2%  of  its  annual  gross  revenues 
received  from  a  channel  on  closed 
captioning  (§  79.1(d)(ll)).  This  will 
require  video  progranuning  providers  to 
devote  a  reasonable  portion  of  their 
revenue  stream  to  closed  captioning. 
This  mechanism  will  help  to  avoid  an 
"all  or  nothing"  approach  thus  ensuring 
that  accessibility  to  captioned 
programming  is  increased  without 


creating  an  economic  burden  on  video 
programming  providers. 

50.  Fiuthermore,  we  exempt  from  our 
closed  captioning  requirements  any 
video  programming  provider  with  less 
than  $3  million  in  annual  gross 
revenues  except  that  it  will  be  required 
to  pass  through  any  captioning  it  may 
receive  (§  79.1(d)(12)).  This  provision  is 
intended  to  address  the  problems  of 
small  video  programming  providers  that 
are  not  in  a  position  to  devote 
significant  resources  towards  captioning 
and  who  would,  even  if  they  expended 
2%  of  their  revenues  on  captioning, 

provide  only  a  minimal  amount  of 

captioned  programming.  This  wiU 
relieve  the  smallest  of  entities  of  any 
burdensome  obligation  to  provide 
captioning  without  significantly 
reducing  die  availability  of  captioning. 

51.  In  order  to  further  minimjra  the 
impact  of  any  unanticipated  burdens 
that  may  be  created  by  our  closed 
captioning  requirements,  we  adopt  a 
petition  process  that  permits  us  to 
consider  requests  for  individual 
exemptions  from  these  rules  based  on 
the  statutory  undue  burden  standard 
(§  79.1(f)).  This  mechanism  will  aUow 
us  to  address  the  impact  of  these  rules 
on  individual  entities  and  modify  the 
rides  to  accommodate  individual 
drciuaistances.  We  have  specifically 
designed  these  procedures  to  ameliorate 
the  impact  of  the  closed  captioning 
rules  in  a  manner  consistent  with  the 
ot^ective  of  increasing  the  availability  of 
captioned  programming. 


52.  Accordingly,  it  is  ordered  that, 
pursuant  to  authority  found  in  sections 
4(i),  303(r),  and  713  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r),  and 
613,  the  Commission's  rules  are  hereby 
amended  by  adding  a  new  p»art  79  as  set 
forth  below.  The  amendments  set  forth 
below  shall  become  e£Eactive  January  1, 
1998. 

53.  A  is  further  ordered  diat  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  Final 
Regidatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354, 94  Stat 
1164,  5  U.S.C.  601  et  seq.  (1981). 

Liat  of  SnbjectB  in  47  CFR  Part  7% 

Cable  television.  Closed  captioning. 
Television. 


Federal  Communications  Commission. 
WilUam  F.  Caton, 
Acting  Secretary. 

Tide  47  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  79  consisting  of  §  79.1  to  read 
as  follows: 

PART  79-CLOSEO  CAFT10NINQ  OF 
VIDEO  PflOQIUMMMQ 

Sec 

79.1  Closed  captioning  of  video 
prograBimi^. 
Aathsrity:  47  U.S.C  613. 

f7t.l    Ctoaadca^MMiHiier 


(a)  DefinitionB.  For  purposes  of  this 
section  the  following  defbiitions  shall 
apply: 

Cl)  Video  programming.  Prngramming 
provided  by,  or  generally  considered 
comparable  to  programming  provided 
by,  a  television  broadcast  station  that  is 
distributed  and  exhibited  for  residential 
use.  Video  programming  includes 
advertisements  of  more  than  five 
minutes  in  duration  but  does  not 
include  advertisements  of  five  minutes' 
duration  or  less. 

(2)  Video  programming  distributor. 
Any  television  broadcast  station 
licensed  by  the  Commission  and  any 
multichannel  video  programming 
distributor  as  defined  in  §  76.1000(e)  of 
this  chapter,  and  any  other  distributor  of 
video  programming  for  residential 
reception  that  delivers  such 
programming  directly  to  the  home  and 
is  subject  to  the  jurisdiction  of  the 
Commission.  An  entity  contracting  hu 
program  distribution  over  a  video 
progranuning  distributor  that  is  itself 
exempt  bom  captioning  that 
programming  pursuant  to  paragraph 
(eK9)  of  this  section  shall  itself  be 
treated  as  a  video  programming 
distributor  for  pinposes  of  this  section 
To  the  extent  such  video  programming 
is  not  otherwise  exempt  from 
captioning,  the  entity  that  contracts  for 
its  distribution  shall  be  required  to 
comply  with  the  closed  captioning 
requirements  of  this  section. 

(3)  Video  progranuning  provider.  Any 
video  programming  distributor  and  any 
other  entity  that  provides  video 
programming  that  is  intended  for 
distribution  to  residential  households 
including,  but  not  limited  to  broadcast 
or  nonbroadcast  television  network  and 
the  owners  of  such  programming. 

(4)  Closed  captioning.  The  \nsual 
display  of  the  audio  portion  of  video 
programming  contained  in  line  21  of  the 
vertical  blanking  interval  (VBI)  punuant 
to  the  technical  specifications  set  forth 
in  §  15.119  of  this  chapter  or  the 
equivalent  thereof. 
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(5)  New  progmnuning.  Video 
programming  that  is  first  published  or 
exhibited  ob  or  after  lanuary  1, 1998. 

(6)  Premie  programming,  (i  j  Video 
programming  that  was  fint  published  or 
exhibited  before  January  1, 1998.  (ii) 
Video  programming  first  published  or 
exhibited  for  display  on  television 
receivers  equipped  for  display  of  digital 
transmissions  or  formatted  for  such 
transmission  and  exhibition  prior  to  the 
date  on  which  such  television  receivers 
must,  by  Commission  rule,  be  equipped 
with  built-in  decoder  circuitry  desig^ied 
to  display  closed-captioned  digital 
television  transmissions. 

(7)  Nonexempt  programming.  Video 
programming  that  is  not  exempt  Under 
paragraph  (d)  of  this  section  and. 
accordingly,  is  subject  to  closed 
captioning  requirements  set  forth  in  this 
section. 

(b)  Requirements  for  closed 
captioning  of  video  programming — (1) 
Requirements  for  new  progfxxnuning. 
Video  programming  distributors  must 
provide  closed  captioning  for 
nonexempt  video  programming  that  is 
being  distributed  and  exhibited  on  each 
channel  during  each  calendar  quarter  in 
accordance  with  the  following 
requirements: 

(i)  Between  January  1,  2000,  and 
December  31,  2001,  video  programming 
distributors  shall  provide  at  least  450 
hours  of  captioned  video  programming, 
or  if  the  video  programming  distributor 
provides  less  than  450  hours  of  new 
nonexempt  video  programming,  than 
95%  of  its  new  nonexempt  video 
programming  must  be  provided  with 
captions: 

(ii)  Between  January  1,  2002.  and 
December  31,  2003,  video  programming 
distributors  shall  provide  at  least  900 
hours  of  captioned  video  programming, 
or  if  the  video  programming  distributor 
provides  less  than  900  hours  of  new 
nonexempt  video  programming,  then 
95%  of  its  new  nonexempt  video 
programming  must  be  provided  with 
captions; 

(iii)  Between  January  1 ,  2004,  and 
December  31,  2005,  video  programming 
distributors  shall  provide  at  least  an 
average  of  1350  hours  of  captioned 
video  programming,  or  if  the  video 
prngramming  distributor  provides  less 
than  1350  hours  of  new  nonexempt 
video  programming,  then  95%  of  its 
new  nonexempt  video  programming 
must  be  provided  with  captions;  and 

(iv)  As  of  January  1 ,  2006.  and 
thereafter,  95%  of  the  programming 
distributor's  new  nonexempt  video 
programming  must  be  provided  with 
captions. 

{2)  Requirements  for  pre-nde 
programming.  As  of  January  1,  2008. 


and  thereafter,  75%  of  the  programming 
distributor's  pre-rule  nonexempt  video 
programming  being  distributed  and 
exhibited  on  each  channel  during  each 
calendar  quarter  must  be  provided  with 
closed  captioning. 

(3)  Video  programming  distributors 
shall  continue  to  provide  captioned 
video  prngramming  at  Substantially  the 
same  level  as  the  average  level  of 
captioning  that  they  provided  during 
the  first  6  months  of  1997  even  if  that 
amount  of  captioning  exceeds  the 
requirements  otherwise  set  forth  in  this 
section. 

(c)  Obligation  to  pass  through 
captions  of  already  captioned 
programs. — AH  video  programming 
distributors  shall  deliver  edl 
programming  received  from  the  video 
prngramming  owner  or  Other  origination 
source  containing  closed  captioning  to 
receiving  television  households  with  the 
original  closed  captioning  data  intact  in 
a  format  that  can  be  recovered  and 
displayed  by  decoders  meeting  the 
standards  of  §15. 119  of  this  chapter 
unless  such  programming  is  recaptioned 
or  the  captions  are  reformatted  by  the 
programming  distributor. 

(d)  Exempt  programs  and  providers. — 
For  purposes  of  determining  compliance 
with  this  section,  any  video 
programming  or  video  programming 
provider  that  meets  one  or  more  of  the 
following  criteria  shall  be  exempt  to  the 
extent  specified  in  this  paragraph. 

(1)  Programming  subject  to 
contractual  captioning  restrictions. 
Video  programming  that  is  Subject  to  a 
contract  in  efiisct  on  or  before  February 
8. 1996,  but  not  any  extension  or 
renewal  of  such  contract,  for  which  an 
obligation  to  provide  closed  captioning 
would  constitute  a  breach  of  contract 

(2)  Video  programming  or  video 
programming  provider  for  which  the 
captionirtg  requirement  has  been 
waived.  Any  video  programming  or 
video  programming  provider  for  which 
the  Commission  has  determined  that  a 
requirement  for  closed  captioning 
imposes  an  undue  burden  on  the  basis 
of  a  petition  for  exemption  filed  in 
accordance  with  the  procedures 
specified  in  paragraph  (f)  of  this  section. 

(3)  Non-engUsh  language 
programming.  All  programming  for 
which  the  audio  is  in  a  language  other 
than  English,  except  that  scripted 
programming  that  can  be  captioned 
using  the  "electronic  news  room" 
technique  is  not  exempt 

(4)  Primarily  textual  programming. 
Video  programming  or  portions  of  video 
programming  for  which  the  content  of 
the  soundtrack  is  displayed  visually 
through  text  or  graphics  (e.g..  program 


schedule  channels  or  community 
bulletin  boards). 

(5)  Programming  distributed  in  the 
late  night  hours.  Programming  that  is 
being  distributed  to  residential 
households  between  2  a.m.  and  6  ajn. 
local  time.  Video  programming 
distributors  providing  a  channel  that 
consists  of  a  service  that  is  distributed 
and  exhibited  for  viewing  in  more  than 
a  single  time  zone  shall  be  exempt  from 
closed  captioning  that  service  for  any 
continuous  4  hour  time  period  they  nuy 
select,  commencing  apt  earUer  than  12 
ajn.  local  time  and  anHing  not  later  than 
7  a.m.  local  time  in  any  location  where 
that  service  is  intended  for  viewing. 
This  exemption  is  to  be  determined 
based  on  the  primary  reception 
locations  and  remains  applicable  even  if 
the  transmission  is  accessible  and 
distributed  or  exhibited  in  other  time 
zones  on  a  secondary  basis.  Video 
programming  distributors  providing 
service  outside  of  the  48  contiguous 
states  may  treat  as  exempt  programming 
that  is  exempt  under  this  paragraph 
when  distributed  in  the  contiguous 
states. 

(6)  Interstitials,  promotional 
announcements  and  public  service 
announcements.  Interstitial  material, 
promotional  announcements,  and 
public  service  announcements  that  are 
10  minutes  or  less  in  duration. 

(7)  ITFS  programming.  Video 
programming  produced  for  the 
instructional  television  fixed  service 
(ITFS). 

(8)  Locally  produced  aitd  distributed 
non-news  progranuning  with  limited 
repeat  value.  Programming  that  is 
locally  produced  by  the  video 
programming  distributor,  has  no  repeat 
value,  is  of  local  public  interest,  is  not 
news  programming,  and  for  which  the 
"electronic  news  room"  technique  of 
captioning  is  unavailable. 

(9)  Programming  on  new  networks. 
Programming  on  a  video  programming 
network  for  the  fint  four  years  after  it  •■ . 
begins  operation. 

(10)  Primarily  non-vocal  musical 
programming.  Programming  that 
consists  primarily  of  non-vocal  music. 

(11)  Captioning  expense  in  excess  of 
2%  of  gross  revenues.  No  video 
programming  provider  shall  be  required 
to  expend  any  money  to  caption  any 
video  programming  if  such  expenditure 
would  exceed  2%  of  the  gross  revenues 
received  from  that  chaimel  during  the 
previous  calendar  year. 

(12)  Channels  producing  revenues  of 
under  $3,000,000.  No  video 
prngramming  provider  shall  be  required 
to  expend  any  money  to  caption  any 
channel  of  video  programming 
producing  annual  gross  revenues  of  less 


than  $3,000,000  during  the  previous 
calendar  year  other  than  the  obligation 
to  pass  through  video  prngramming 
already  captioned  when  received 
pursuant  to  paragraph  (c)  of  this  section. 

(e)  Responsibility  for  and 
determination  of  compliance. — (1) 
Compliance  shall  be  calculated  on  a  per 
chaimel.  calendar  quarter  basis; 

(2)  Open  captionmg  or  subtitles  in  the 
language  of  the  target  audience  may  be 
used  in  lien  of  closed  captioning; 

(3)  Live  prngramming  or  repeats  of 
programming  originally  transmitted  live 
that  are  captioned  using  the  so-called 
"electronic  news  room"  technique  will 
be  considered  captioned.  The  live 
portions  of  noncommercial 
btoadcastera'  fundraising  activities  that 
use  automated  software  to  create  a 
continuous  captioned  message  will  be 
considered  captioned; 

(4)  Compliance  will  be  required  with 
respect  to  the  type  of  video 
programming  generally  distributed  to 
residential  households.  Programming 
produced  solely  for  closed  circuit  or 
private  distribution  is  not  covered  by 
these  rules; 

(5)  Video  programming  that  is  exempt 
purauant  to  paragraph  (d)  of  this  section 
that  contains  captions,  except  video 
programming  exempt  pursuant  to 
paragraph  (d)(5)  of  this  section  (late 
night  houn  exemption),  can  coimt 
towards  the  compliance  with  the 
requirements  for  new  programming 
prior  to  January  1.  2008.  Video 
programming  that  is  exempt  pursuant  to 
paragraph  (d)  of  this  section  that 
contains  captions,  except  that  video 
programming  exempt  pursuant  to 
paragraph  (d)(5)  of  this  section  (late 
night  hours  exemption),  can  count 
towards  compliance  with  the 
reouirements  for  pre-rule  programming. 

(6)  For  purposes  of  paragraph  (d)(llT 
of  this  section,  captioning  expenses 
include  direct  expenditures  for 
captioning  as  well  as  allowable  costs 
specifically  allocated  by  a  programming 
supplier  through  the  price  of  the  video 
programming  to  that  video  programming 
provider.  To  be  an  allowable  allocated 
cost,  a  programming  supplier  may  not 
allocate  more  than  100%  of  the  costs  of 
captioning  to  individual  video 
programming  providera.  A  prngramming 
supplier  may  allocate  the  captioning 
costs  only  once  and  may  use  any 
commercially  reasonable  allocation 
method; 

(7)  For  purposes  of  paragraphs  (d)(ll) 
and  (d)(12)  of  this  section,  annual  gross 
revenues  shall  be  calculated  for  each 
channel  individually  based  on  revenues 
received  in  the  preceding  calendar  year 
from  all  sources  related  to  the 
programming  on  that  channel.  Revenue 


for  channels  shared  between  network 
and  local  programming  shall  be 
separately  calculated  for  network  and 
for  non-network  programming,  with 
neither  the  network  nor  the  local  video 
programming  provider  being  required  to 
spend  more  than  2%  of  its  revenues  for 
captioning.  Thus,  for  example,     ^    ■  •  • 
compliance  with  res{}ect  to  a  netWDtk 
service  distributed  by  a  multichannel 
video  service  distributor,  such  as  a  cable 
operator,  would  be  calculated  based  on 
the  revenues  received  by  the  network 
itself  (as  would  the  related  captioning 
expendit\un).  For  local  service  providen 
such  as  broadcasters,  advertising 
revenues  from  station-controlled 
inventory  would  be  included.  For  cable 
operators  providing  local  origination 
programming,  the  aimual  gross  revenues 
received  for  each  channel  will  be  used 
to  determine  compliance.  Evidence  of 
compliance  could  include  certification 
fiDm  the  networic  supplier  that  the 
requirements  of  the  test  had  been  met 
Multichaimel  video  programming 
distributors,  in  calciUating  non-network 
revenues  for  a  channel  o&red  to 
subscribers  as  part  of  a  multichannel 
package  or  tier,  will  not  include  a  pro 
rata  share  of  subscriber  revenues,  but 
will  include  all  other  revenues  frism  the 
channel,  including  advertising  and 
ancillary  revenues.  Revenues  for 
channels  supported  by  direct  sales  of 
products  will  include  only  the  revenues 
from  the  product  sales  activity  (e.^, 
sales  commissions)  and  not  the 
revenues  bom  the  actual  products 
offered  to  subscribers.  Evidence  of 
compliance  could  include  certification 
from  the  network  supplier  that  the 
requirements  of  this  test  have  been  met 

(8)  If  two  or  more  networks  (or 
sources  of  programming)  share  a  single 
channel,  that  channel  shall  be 
considered  to  be  in  compliance  if  each 
of  the  sources  of  video  prngramming  are 
in  compliance  where  they  are  carried  on 
a  full  time  basis; 

(9)  Video  programming  distributors 
shall  not  be  required-to  provide  closed 
captioning  for  video  programming  that 
is  by  law  not  subject  to  their  editorial 
control,  including  but  not  limited  to  the 
signals  of  television  broadcast  stations 
distributed  pursuant  to  sections  614  and 
615  of  the  Commtmications  Act  or 

Eurauant  to  the  compulsory  copyright 
censing  provisions  of  sections  111  and 
119  of  the  Copyright  Act  (Tide  17  U.S.C 
111  and  119);  programming  involving 
candidates  fbr  public  office  covered  by 
sections  315  and  312  of  the 
Communications  Act  and  associated 
policies;  commercial  leased  access, 
public  access,  governmental  and 
educational  access  programming  carried 
pursuant  to  sections  611  and  612  of  the 


Communications  Act;  video 
programming  distributed  by  direct 
broadcast  satellite  (DBS)  services  in 
compliance  with  the  noncommercial 
programming  requirement  pursuant  to 
section  335(b)(3)  of  the  Commtmications 
Act  to  the  extent  such  video 
programming  is  exempt  from  the 
editorial  control  of  the  video 
programming  provider,  and  video 
programming  distributed  by  a  common 
carrier  or  that  is  distributed  on  an  open 
video  system  pursuant  to  section  653  of 
the  Communications  Act  by  an  entity 
other  than  the  open  video  system 
operator.  To  the  extent  such  video 
programming  is  not  otherwise  exmnpt 
from  captioning,  the  entity  that 
contracts  for  its  distribution  shall  be 
required  to  comply  with  the  closed 
captioning  requirements  of  this  section. 

(f)  Procedures  for  exemptions  baaed 
on  undue  burden. — (1)  A  video 
programming  provider,  video 
programming  producer  or  video 
programming  owner  may  petition  the 
Commission  for  a  full  or  p>artial 
exemption  from  the  clos^  captioning 
requirements.  Exemptions  may  be 
granted,  in  whole  or  in  part  for  a 
channel  of  video  programming  a 
category  or  type  of  video  programming, 
an  individual  video  service,  a  specific 
video  program  or  a  video  programming 
provider  upon  a  finding  that  the  closed 
captioning  requirements  will  result  in 
an  undue  burden. 

(2)  A  petition  for  an  exemption  must 
be  supported  by  sufficient  evidence  to 
demonstrate  that  compliance  with  the 
requirements  to  closed  caption  video 
programming  would  cause  an  undue 
-burden.  The  term  "imdue  burden" 
means  significant  difficulty  or  expense. 
Factors  to  be  considered  when 
determining  whether  the  requirements 
for  closed  captioning  impose  an  undue 
burden  include: 

(i)  The  natiue  and  cost  of  the  closed 
captions  for  the  programming; 

(ii)  The  impact  on  the  operation  of  the 
provider  or  program  owner; 

(iii)  The  financial  resources  of  the 
provider  or  program  owner,  and 

(iv)  The  type  of  operations  of  the 
provider  or  program  owner. 

(3)  In  addition  to  these  facton.  the 
petition  shall  describe  any  other  foctora 
the  petitioner  deems  relevant  to  the 
Commission's  final  determination  and 
any  available  alternatives  that  might 
constitute  a  reasonable  substitute  for  the 
closed  captioning  requirements 
including,  but  not  limited  to,  text  or 
graphic  display  of  the  content  of  the 
audio  portion  of  the  programming 
Undue  burden  shall  be  evaluated  wiUx 
regard  to  the  individual  outiet 
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(4)  An  original  and  two  (2)  copies  of 
a  petition  requesting  an  exemption 
baaed  on  the  undue  burden  standard, 
and  all  subsequent  pleadings,  shall  be 
filed  in  accordance  with  §  0.401(a)  of 
this  chapter. 

(5)  The  Commission  will  place  the 
petition  on  public  notice. 

(6)  Any  interested  person  may  file 
comments  or  oppositions  to  the  petition 
within  30  days  of  the  public  notice  of 
the  petition.  Within  20  days  of  the  close 
of  the  comment  period,  the  petitioner 
may  reply  to  any  comments  or 
oppositions  filed. 

(7)  Comments  or  oppositions  to  the 
petition  shall  be  served  on  the  petitioner 
and  shall  include  a  certification  that  the 
petitioner  was  served  with  a  copy. 
Replies  to  conunents  or  oppositions 
shall  be  served  on  the  commenting  or 
opposing  party  and  shall  include  a 
certification  that  the  commenter  was 
s«ved  with  a  copy. 

(8)  Upon  a  showing  of  good  cause,  the 
Conunission  may  lengthen  or  shorten 
any  conunent  period  and  waive  or 
establish  other  procedural  requirements. 

(9)  All  petitions  and  responsive 
pleadings  shall  contain  a  detailed,  full 
sho%ving,  supported  by  affidavit,  of  any 
{acts  or  considerations  relied  on. 

(10)  The  Commission  may  deny  or 
approve,  in  whole  or  in  part,  a  petition 
for  an  undue  burden  exemption  from 
the  closed  captioning  requirements. 

(11)  During  the  pendency  of  an  undue 
burden  determination,  the  video 
progranuning  subject  to  the  request  for 
exemption  shall  be  considered  exempt 
from  the  closed  captioning 
requirements. 

(g)  Complaint  procedures. — (1)  No 
complaint  concerning  an  alleged 
violation  of  the  closed  captioning 
requirements  of  this  section  shall  be 
filed  with  the  Commission  unless  such 
complaint  is  first  sent  to  the  video 
programming  distributor  responsible  for 
delivery  and  exhibition  of  the  video 
progranuning.  A  complaint  must  be  in 
writing,  must  state  writh  specificity  the 
alleged  Conunission  rule  violated  and 
must  include  some  evidence  of  the 
alleged  rule  violation.  In  the  case  of  an 
alleged  violation  by  a  television 
broadcast  station  or  other  programming 
for  which  the  video  programming 
distributor  is  exempt  from  closed 
captioning  responsibility  pursuant  to 
paragraph  (e)(9)  of  this  section,  the 
complaint  shall  be  sent  direcUy  to  the 
station  or  owner  of  the  programming.  A 
video  programming  distributor  receiving 
a  complaint  regarding  such 
programming  must  forward  the 
complaint  within  seven  days  of  receipt 
to  the  programmer  or  send  written 


instructions  to  the  complainant  on  how 
to  refile  with  the  programmer. 

(2)  A  complaint  will  not  be 
considered  if  it  is  filed  with  the  video 
progranuning  distributor  later  than  the 
end  of  the  calendar  quarter  following 
the  calendar  quarter  in  which  the 
alleged  violation  has  occurred. 

(3)  The  video  programming 
distributor  must  respond  in  writing  to  a 
complaint  no  later  than  45  days  after  the 
end  of  the  calendar  quarter  in  which  the 
violation  is  alleged  to  have  occurred  or 
45  days  after  receipt  of  a  written 
complaint,  whichever  is  later. 

(4)  If  a  video  programming  distributor 
bils  to  respond  to  a  complaint  or  a 
dispute  remains  following  the  initial 
complaint  resolution  prooedures,  a 
complaint  may  be  filed  with  the 
Commission  within  30  dajrs  after  the 
time  allotted  for  the  video  programming 
distributor  to  respond  has  ended.  An 
original  and  two  (2)  copies  of  the 
complaint,  and  all  subsequent  pleadings 
shall  be  filed  in  accordance  Mrith 

§  0.4Dl(a)  of  this  chapter.  The  complaint 
shall  include  evidence  that 
demonstrates  the  alleged  violation  of  the 
closed  captioning  requirements  of  this 
section  and  shall  certify  that  a  copy  of 
the  complaint  and  the  supporting 
evidence  was  first  directed  to  the  video 
programming  distributor.  A  copy  of  the 
complaint  and  any  supporting 
documentation  must  be  served  on  the 
video  programming  distributor. 

(5)  "Die  video  programming 
distributor  shall  have  15  days  to 
respond  to  the  complaint  In  response  to 
a  complaint,  a  video  programming 
distributor  is  obligated  to  provide  the 
Commission  with  sufficient  records  and 
dociunentation  to  demonstrate  that  it  is 
in  compliance  with  the  Conunission's 
rules.  The  response  to  the  complaint 
shall  be  served  on  the  complainant. 

(6)  Certifications  from  programming 
suppliers,  including  programming 
producers,  programming  owners, 
networks,  syndicators  and  other 
distributors,  may  b^  relied  on  to 
demonstrate  compliance.  Distributors 
will  not  be  held  responsible  for 
situations  where  a  program  source 
falsely  certifies  that  programming 
delivered  to  the  distributor  meets  our 
captioning  requirements  if  the 
distributor  is  unaware  that  the 
certification  is  false.  Video 
progranuning  providers  may  rely  on  the 
accuracy  of  certifications.  Appropriate 
action  may  be  taken  with  respect  to 
deliberate  falsifications. 

(7)  The  Commission  will  review  the 
complaint,  including  all  supporting 
evidence,  and  determine  whether  a 
violation  has  occurred.  The  Commission 
shall,  as  needed,  request  additional 


information  from  the  video 
programming  provider. 

(8)  If  the  Commission  finds  that  a 
violation  has  occurred,  p>eDalties  may  be 
imposed,  including  a  requirement  thiat 
the  video  programming  distributor 
deliver  video  programming  containing 
closed  captioning  in  an  amount 
exceeding  that  specified  in  paragraph 
(b)  of  this  section  in  a  futiue  time 
period. 

(h)  Private  rightg  of  action  ' 
prohibited. — Nothing  in  this  section 
shall  be  construed  to  authorize  any 
private  right  of  action  to  enforce  any 
requirement  of  this  section.  The 
Conunission  shall  have  exclusive 
jurisdiction  with  respect  to  any 
complaint  luider  this  section. 

(FR  Doc.  97-24504  Filed  »-lS-e7:  8:45  «m] 
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DEPARTMENT  OF  TRANSPORTATION 

RMMrch  and  Spadai  Programs 
Administration 

49  CFR  Part  193 

[Docket  Na  PS-ISI;  AmdL  1S3-13| 

RIN2137-AC8S 

UquaAad  Natural  Qas  Ragulallone 
Miscallanaous  Amandmanla 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Correcting  RIN  numbers. 

summary:  This  document  corrects  the 
RIN  number  of  direct  final  rule  [Docket 
No.  PS-151;  AmdL  193-13),  published 
in  the  Federal  Registar  on  Febnuuy  25, 
1997  (62  FR  8402).  In  the  document 
heading  on  page  8402,  the  RIN  number 
"RIN  2137-AC91"  is  changed  to  read 
"RDM  2137-AC88  "  The  direct  final  rule 
updates  Liquefied  Natural  Gas  (LNC) 
regulations  by  replacing  older  models 
for  calculating  distances  for  gas 
dispersion  and  thermal  radiations  with 
the  current  models.  This  document  also 
corrects  the  RDM  number  of  the  Notice 
[Docket  No.  PS-151;  Notice  1), 
published  in  the  Federal  RegMer  on 
July  8.  1997  (62  FR  36465).  hi  the 
document  heading  on  page  36465,  the 
RIN  number  "RDM  2137-AC91"  is 
changed  to  read  "RIN  2137-AC88."  The 
notice  confirmed  the  effective  date  of 
the  direct  final  rule  above. 

EFFECTIVE  DATE:  September  16, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Israni,  (202)  366-4571. 


Issued  in  Washington.  DC.  on  September 
11, 1997. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  97-24S69  Filed  9-15-97;  8:45  am) 
MUJNQ  OOOC  4S10-a».p 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
49  CFR  Parts  1002  and  1108 

[STB  Ex  Parte  Na  560] 

Art»itration  of  Certain  Disputes  Subject 
to  the  Statutory  Jurisdiction  of  ttw 
Surface  Transportation  Board 

AOBICY:  Surface  Transportation  Board. 
DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
final  rule  published  in  the  Federal 
Register  on  September  2,  1997,  62  FR 
46217,  allowing  arbitration  of  certain 
disputes  subject  to  the  jiuisdiction  of 
the  Sur&ce  Transportation  Board,  to 
include  the  necessary  small  business 
impact  certification. 

EFFECTIVE  DATE:  October  2,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Hanson,  (202)  565-1558.  |TDD  for 
the  hearing  impaired:  (202)  565-1695.] 

SUPPLEMBfTARY  INFORMATION:  The 

Surface  Transportation  Board  (Board) 
has  adopted  rules  providing  a  means  for 
the  binding,  voluntary  arbitration  of 
certain  disputes  subject  to  the  statutory 
jurisdiction  of  the  Board.  By  oversight, 
the  Board's  certification  that  these  rules 
will  not  have  a  significant  economic 
eSiect  on  a  substantial  number  of  small 
entities  (set  forth  on  page  12  of  the 
Board's  decision)  was  not  included  in 
the  Federal  Register  notice. 
Accordingly,  in  the  final  rule  published 
on  September  2.  1997  (62  FR  46217). 
make  the  following  correction: 

On  page  46217,  in  the  first  column,  at 
the  end  of  the  last  complete  paragraph 
add  the  following  sentence:  "The  Board 
certifies  that  these  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities." 

By  the  Board.  Vernon  A.  Willisms. 
Secretary. 

VemoB  A.  Williams, 

Secretary. 

[FR  Doc.  97-24409  Filed  9-1 J-97;  8:45  am] 

aUJJNQ  COOC  4S1S-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
p.D.090e87q 

Atlantic  Tuna  Rsheries;  Atlantic 
Bluefln  Tuna  General  Category 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  has  determined  that 
the  1997  Atlantic  bluefin  tima  (ABT) 
September  period  General  category 
subquota  will  be  attained  by  September 
13, 1997.  Therefore,  the  General 
category  fishery  for  September  will  be 
closed  effective  at  11:30  p.m.  on 
September  13. 1997.  This  action  is  being 
taken  to  prevent  overharvest  of  the 
adjusted  195  metric  tons  (mt)  subquota 
for  the  September  period. 
DATES:  Effective  11:30  p.m.  local  time 
on  September  13, 1997,  through 
September  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  301-713-2347,  or 
Pat  Scida,  508-281-9260. 
8Uf>PLEI»ITARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  among  the 
various  domestic  fishing  categories. 

General  Category  Closure 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atlantic  tima  fisheries  at  50  CFR  285.22 
provide  for  a  subquota  of  187  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
pennitted  in  the  General  category 
during  the  period  beginning  September 
1  and  ending  September  30.  Due  to  an 
underharvest  of  8  mt  in  the  June- August 
period  subquota,  the  September  period 
subquota  was  adjusted  to  195  mt.  Based 
on  reported  catch  and  effort,  NMFS 
projects  that  this  revised  subquota  will 


be  reached  by  September  13, 1997. 
Therefore,  fishing  for,  retaining 
possessing,  or  landing  large  mediiun  or 
giant  ABT  by  vessels  in  the  General 
category  must  cease  at  11:30  p.m.  local 
time  September  13, 1997.  For  the 
remainder  of  September,  previously 
designated  restricted-fishing  days  are 
waived,  and  anglers  aboard  General 
category  vessels  may  fish  under  rules 
applicable  for  the  Angling  category.  Tlie 
General  category  will  reopen  October  1. 
1997  with  a  quota  of  72  mt  for  the 
October-December  period.  Note  that  this 
October-December  period  subquota 
includes  a  10-mt  set  aside  for  the  New 
York  Bight  fishery.  If  necessary,  the 
October-December  period  subquota  will 
be  adjusted  based  on  actual  lanrfing» 
from  the  current  period. 

The  intent  of  this  cIosiub  is  to  prevent 
overharvest  of  the  September  period 
subquota  established  for  the  General 
category. 

Claasification 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.O.  12866. 

Aetfaarity:  16  U.S.C  971  et  seq. 

Dated:  September  10, 1997. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Serrice. 
[FR  Doc  97-24578  Filed  9-11-97;  2:56  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

IDocfcetNg  961126334-7025-02;  I.D. 
091097D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statlstlcai 
Area  630  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Qosute. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  1997  total  allowable  catch  (TAG)  for 
pollock  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.Lt),  September  12, 1997,  until 
2400  hrs,  A.I.t,  December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  FOR 
FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
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SUPPLSMCNTARY  MRMMATKIN:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishwy  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  1997  TAG  for  pollock  m 
Statistical  Area  630  of  the  GOA  was 
established  as  24,550  metric  tons  (mt) 
by  the  Final  1997  Harvest  Specifications 
of  Groundfish  for  the  GOA  (62  FR  8179, 
February  24, 1997),  determined  in 
accordance  with  §679.20(aK5)(ii)(A). 

hi  accordance  with  §679.20(d)(l)(i), 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1997  TAG  for 
pollock  in  Statistical  Area  630  will  soon 
be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance'of  24,050  mt,  and  is 
setting  aside  the  remaining  500  mt  as 
bycatch  to  support  other  anticipated 
groimdfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fiyhing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  GOA. 

Maximimi  retainable  bycatch  amoimts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recentiy  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAG  for  pollock 
in  Statistical  Area  630  of  the  GOA. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  is 
impracticable  and  contrary  to  public 
interest  The  fleet  will  soon  take  the 
directed  fishing  allowance  for  pollock  in 
Statistical  Area  630  of  the  GOA.  Further 
delay  would  only  residt  in  overharvest 
which  %vould  dinupt  the  FMP's 
obiective  of  providiiig  sufficient  pollock 
as  bjrcatch  to  support  other  anticipated 
groundfish  fisheries.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 


Claasificatioii 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Aathority:  16  U.S.C.  1801  et  seq. 
Dated:  September  10. 1997. 
Gary  C  Matlock. 

Director  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

rFR  Doc.  97-24519  Filed  9-11-97;  2:54  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Dodwl  No.  961107312-7021-02;  LD. 
091097q 

Hsherfes  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  by  Trawl 
Vessels  Using  Nonpelagic  Trawl  Gear 
In  Bering  Sea  and  Aleutian  Islands 

AOBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Closure. 


NMFS  is  closing  directed 
fishing  for  pollock  by  trawl  vessels 
using  nonp>elagic  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  1997 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  pollock/ Atka 
mackerel/"other  species"  fishery 
category. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  11, 1997.  A.l.t., 
December  31, 1997. 
FOR  FURIHER  MFORMATKM  CONTACT: 
Mary  Puruness,  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S-  vessels  is  governed 
by  regulations  implementing  the  FMP  at 


Subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1997  Pacific  halibut  bycatch 
allowance  specified  for  the  BSAI 
pollock/ Atka  raackerel/"other  species" 
fishery  category,  which  is  defined  at 
§679.21(e)(3)(iv)(F),  was  established  by 
the  Final  1997  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (62  FR  7168. 
February  18.  1997)  as  350  metric  tons. 

In  accordance  with  §  679.21(e)(7)(iv}, 
the  Administrator,  Alaska  Region. 
NMFS,  has  determined  that  the  1997  . 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  pollock/ Atka 
mackerel/"other  species"  fishery  in  the 
BSAI  has  been  caught.  ConsequenUy, 
NMFS  is  closing  directed  fishing  for 
pollock  by  trawl  vessels  using 
nonpelagic  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amotmts 
may  be  found  in  the  regulations  at 
S  679.20(e)  and  (f). 

danification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  Pacific  halibut 
bycatch  allowance  specified  for  the 
trawl  pollock/ Atka  mackerel/"other 
species"  fishery  category  in  the  BSAI. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
public  interest.  The  fleet  has  taken  the 
Pacific  halibut  bycatch  allowrance 
specified  for  the  trawl  pollock/ Atka 
mackerel/" other  species"  fishery 
category  in  the  BSAI.  Further  delay 
would  only  result  in  overiiarvest  and 
disrupt  the  FMP's  objective  of  allowing 
incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O.  12866. 

AirilioiitT:  16  U.S.C  1801  et  seq. 

Dated:  September  10, 1997. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
Nationa]  Afari/ie  Fisheries  Service. 
[FR  Doc.  97-24518  Filed  9-11-97;  2:55  pm] 
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Proposed  Rules 


Fadarai 

VoL  62,  No.  179 

Tuesday,  September  16,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put>llc  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  97-CE-63-AD] 

RIN212fr<AA64 

Ainnrorthiness  Directives;  Pllatus 
Aircraft  Ltd.  Models  PC-12  and  PC-ISy 
45Airplanas 

AOBICY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 

adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  This  proposal 
would  require  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
c(HitroI  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  frtim,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airpliuies  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
0£Bce  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-53- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106.  Comm«its 


may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  s64106, 
telephone  (816)  425-6932,  facsimile 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that  ^— 

summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

-  Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-53-AD,  Room 
1558.  601  E.  12th  StiBet.  Kansas  Qty. 
Missouri  64106. 


Diacuasion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  restilted  in  the 
ailerons  being  forced  to  a  right-wing, 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acciunulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
imable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions]  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
"Such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
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for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 


the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  oBset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 


passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AO's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 


96-CE-01-AO  ._ 
96-CE-02-AO  ... 
96-CE-03-AD™ 
96-CE-04-AD  ... 
96-CE-05-AD  ... 
96-CE-06-AD  .- 
96-CE-07-AD  ._ 
96-WM-13-AD  .. 
96-NM-14-AD  .. 
96-NM-15-AD  .. 
96-NM-16-AD  .. 
96-NM-17-AD  „ 
96-NM-18-AD  „ 
96-NM-19-AD  .. 
96-NM-20-AD  .. 
96-NM-21-AD  > 
96-NM-22-AO  .. 
95-NIIA-146-A0 


Manufacturer/airpiane  modet 


de  Havillafxl  DHC-6  Series - — 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series  

Domier  228  Series — .- — 

Cessna  208/2088  — ~ — 

Fairchikj  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  • 

Jetstream  BAe  ATP  .. . — ~... — ...... 

Jetstream  4101  _ .~ —... .... 

British  /^rospace  HS  748  Series — ~ 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-2l2/Cr*-235  Senes _ 

Domier  328-100  Series 

EMBRAER  EMB-120  Series 

de  Havilland  DHC-7/DHC-8  Series - » 

Fokker  F27  Marie  100/200/300/400/500/600/700/050  Series 

Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series  

Aerospatiaie  ATR-42/ATR-72  Series  


Federal  Register 
citation 


61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 


2175. 
2183. 
2180. 
2172. 
2178. 
2189. 
2186. 
2144. 
2142. 
2139. 
2169. 
2166. 
2157. 
2163. 
2154. 
2160. 
2151. 
2147. 


Since  issuance  of  those  AD's.  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPWkl's  address  airplanes  certificated  in  normal  and  utility  catecories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  rules  affect  the  following  airplanes. 


Airplane  modets 


Aerospace  Technotogies  of  /Vustraiia.  Models  l^<22B  and  N2AA — 

Hartiin  Aircraft  Mig.  Corporation.  Model  Y12  IV 

Partenavia  Costruziom  Aeronautcas,  S.p.A.  Modets  P68.  AP68TP  300.  AP68TP  600 

Industrie  /Veronautiche  e  Meccaniche.  RinakJo  Piaggio  S.pA.,  Model  P-180  

Pilatus  Aircraft  Ltd..  Models  PC-12  and  PC-12/45  

Pilatus  Britlen-I^rman  Ltd..  Models  BI^2A,  BH-2B.  and  BN-2T 

SOCAT/V— Groupe  /Verospatiale,  Model  TBM-700 


Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601.  -601  P.  -602P,  and  -700P  - 

Twin  Commander  Aircraft  Corporation,  Models  500.  -500-A,  -500-B.  -500-^.  -500-U.  -520,  -560.  -560-A.  -560-€,  -660- 

F.  -680.  -680-E.  -680FL(P).  -680T.  -680V.  -680W,  -681.  -685,  -690,  -690A.  -69QB.  -690C.  -690D,  -695.  -695A,  and 

-6958.  and  720. 
Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporation).  Models  E55.  E55A.  58,  58A.  58P.  58PA.  58TC. 

58TCA,  60  series,  65-B80  series,  65-B-90  series,  90  series.  F90  series.  100  series.  300  series,  and  B300  series. 

Rayttieon  /Vircraft  Company  (formerly  known  as  Beech  Aircraft  Corporatkin),  Model  2000  

The  l^ew  Piper  Aircraft.  Inc..  Models  PA-46  -310P  and  PA-46-350P  

The  New  Piper  Aircraft.  Inc.,  Models  PA-23.  PA-23-160.  PA-23-235.  PA-23-250,  PA-E23-250,  PA-30,  PAr-39.  PA-40. 

P/V-31,  PA-31-300,  PA-31-325,  PA-31-350,  PA-34-200,  PA--34-200T.  PA-34-220T.  PA-42.  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company.  Models  P210N.  T210N.  P210R,  and  337  series  

Cessna  Aiicfaft  Company,  Models  T303.  310R.  T310R.  335.  340A,  402B.  402C.  404.  F406.  414.  414A,  421B.  421C.  425.  and 

441. 

SIAI— Marchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A  „ „ 

Cessna  Aircraft  Company.  Models  500.  501,  550,  561,  and  560  series - — - 


Sabreiner  Corporation,  Models  40,  60.  70.  and  80  series 

GuHstream  Aerospace,  Model  G-159  series  

McDonnell  Douglas,  Models  IX>-3  and  DG-4  series  

MitsubtsN  Heavy  Industries.  Model  YS-11  and  YS-11A  series 


Docket  No. 


97-CE-49-AD. 
97-CE-50-AD. 
97-CE-61-AD. 
97-CE-52-AD. 
97-CE-53-AD. 
97-CE-54-AD. 
97-CE-55-AD. 
97-CE-56-AD. 
97-CE-57-AD. 


97-CE-58-.AD. 

97-CE-59-A0. 
97-CE-60-AD. 
97-CE-61-AD. 

97-CE-«2-AD. 
97-CE-63-AD. 

97-CE-64-AD. 
97-NM-170- 

AO. 
97-N»A-171- 

AO. 
97-Nli*-172- 

AD. 
97-NM-173- 

AD. 
97-NH*-174- 

AO. 
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Airplane  models 


Frakee  Aviaikm.  Model  6-73  (Mallard)  and  G-73T  series  . 

FairchiW.  Models  F27  and  FH227  series  

Lockheed  Models „.. 


DockalNa 


97-NM-175- 

AO. 
97-NM-176- 

AD. 
fl7-Nk*-177- 

AO. 


The  FAA's  Determinatioii 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  .procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Pilatus  Models  PC-12  and  PC- 
12/45  airplanes  must  be  prohibited  &om 
flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufacttued  in  Switzerland  and  are 
type  certificated  for  operations  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposttre  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procediues  Section 


of  the  FAA-approved  AFM  to  specify 
pnx^dures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  sur&ces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  i*rovide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  4  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efEacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemme'nt.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
CNtify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothorit3r:  49  USC  106(g).  40113. 44701. 

130.13    [AmefNtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Pilatas  Aircraft  Ltd.:  Docket  No.  97-CE-53- 
AD. 

Applicability:  Models  PC-12  and  PC-12/45 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affocted,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e£fect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AI>,  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  ai^er  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
par^raphs  (a)(1)  and  (aK2)  of  this  AO. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAKNING 

Severe  icing  may  result  &om 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces,  lliis  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

During  flight,  severe  icing  conditions  that 
exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 
— Unusually  extensive  ice  accumulation  on 

the  airframe  and  windshield  in  areas  not 

normally  observed  to  collect  ice. 
— Accumulation  of  ice  on  the  upper  surfece 

of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
intheAFM. 


-THE  FOLLOWING  WEATHER 
GONDinONS  MAY  BE  CX)NDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperattire. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  fiacilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  whiclr  the  airplane  has  been 
OBTtificated. 

•  Avoid  abrupt  and  exoeaaive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attacL 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
ret]uired  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7).  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Sptecial  flight  p)ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  Gty,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Maniiger,  Small  Airplane  Directorate. 


Note  3:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Coimsel.  Room  1558. 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
September  9, 1997. 
James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-24481  Filed  9-15-97;  8:45  am) 
BIUJNQ  CODE  M19-1S-U 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodwt  No.  97-CE-62-A0] 

RIN2120-^AA64 

Airworthiness  Directives:  Industrie 
Aeronautiche  e  Meccanlche  RInaldo 
Piaggio.  S.pJ^.,  Model  P-180  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaldng 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Industrie  Aeronautiche  e  Meccaniche 
Rinaldo  Piaggio,  S.p.A.  (Piaggio)  Model 
P-180  airplanes.  This  proposal  would 
require  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 

DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
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i:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-52- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
throiigh  Friday,  holidays  excepted. 

This  information  also  may  oe 
examined  at  the  rules  docket  at  the 
address  above. 

FOR  FURTHER  MIFORMATKM  CONTACT:  Mr. 
John  P.  Dow.  Sr..  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932,  Cacsimile 
(816) 426-2169. 

SUPPLBMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-52-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availalrility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  97-CE-52-AD,  Room 
1558, 601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Diaciiflsion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  fi'eezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  sur&ce  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airfiow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  imusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currenUy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 


such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
infr>rmation  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  imsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
{Hieumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  Having  an 
impowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofbet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 


96-CE-01-AD 
96-CE-a2-AD 
96-CE-03-AD 
96-CE-04-nAD 
96-CE-05-AD 
96-CE-06-AD 
96-CE-07-AD 
96-NM-13-AD 
96-NM-14-AD 
96-NM-15-AD 
96-NM-16-AD 


Manufacturer  airplane  mode* 


de  Havitland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series  , 

Domier  228  Series 

Cessna  208/208B  „ 


Fairchild  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  

Jetstream  BAe  ATP .... 

Jetstream  4101  „ „.. .. ..„„.. 

British  AenDspace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 


Psoeral  HeQistsr 
citation 


61  FR2175. 
61  FR  2183. 
61  FR  2180. 
61  FR  2172. 
61  FR  2178. 
61  FR  2189. 
61  FR  2186. 
61  FR  2144. 
61  FR  2142. 
61  FR  2139. 
61  FR  2169. 
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Docket  No. 


96-NM-17-AD 

96-NM-18-AD  — 

96-NM-19-AO  

9&-HU-20-AD 

96-NM-21-AD  ...„ 

96-NM-22-AO 

95-NM-146-A0  -. 


Manutocturer  aiipiane  mocM 


CASA  C-212/CN-235  Series 

Domief  328-100  Series 

EMBRAER  EMB-120  Series 

de  Havjlland  DHC-7/DHC-8  Series 

Fokker  F27  Maik  10(V20(V300/400/50(V80(y700rt)50  Series  -.. 

Stxxt  Brothers  SD3-30/SO3-6(VSO3-SHERPA  Series  

AerospatMie  ATR-42/ATR-72  Series 


Federal  Register 
citation 


61  FR  2166. 
61  FR  2157. 
61  FR  2163. 
61  FR  2154. 
61  FR  2160. 
61  FR2151. 
61  FR  2147. 


Since  is&uance  of  those  AD's.  the  FAA  has  detennined  that  similar  AD's  should  be  issued  for  similariy  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  i>assenger  service.  Like  the  AD's  written  in  1996,  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  aileron  controls  and  pneumatic  de-icinc 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
c»nditions.  The  proposed  rules  aBect  the  following  airplanes. 


Airplane  models 


Aerospace  Technologies  o»  Australia,  Models  N22B  and  N24A 

Hwtin  Aircraft  MIg.  Corporation.  Model  Y12  IV 

Partsnevia  Costruzioni  Aeronauticas,  S.pA.  Models  P68,  AP68TP  300.  AP68TP  600 
Industrie  Aeroruiutiche  e  Meccaniche  Rinaldo  Piaggio  S^Ji.,  Model  P-180 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

Pilatus  Britlen-Noonan  Ltd..  Models  BI^2A.  Br>^2B.  and  BN-2T _ 

SOCATA— Groupe  Aerospatiale.  Model  TBM-700 


Aerostar  Aircraft  Corporation,  Models  PA-60-600.  -601,  -601 P,  -602P,  and  -700P » 

Twin  Commander  Aircraft  Corporatioo.  Models  500,  -500-A.  -500-B,  -500-S,  -500-U,  -520.  -660.  -SBOnA.  -6«)-E.  -660- 

F,  -680.  -680-€.  -680FL(P).  -680T,  -680V,  -680W,  -681.  -685.  -690,  -690A.  -690B.  -690C.  -600O.  -685,  -68SA. 

-69SB,  and  720. 
Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporation),  Models  E55,  E55A.  58.  58A.  58P.  58PA.  58TC. 

58TCA.  60  series,  65-B80  series.  65-B-90  series,  90  senes,  F90  series.  100  series.  300  senes,  and  8300  senes. 

Raytheon  Aircraft  Company  {formerly  kno*»n  as  Beech  Aircraft  Corporatkxi).  Model  2000 

The  ^4ew  Piper  Aircraft,  Inc.,  Models  PA-46  -310P  and  PA-46-350P  

The  New  Piper  Aircraft.  Inc.,  Models  PA-23.  PA-23-160,  PA-23-235.  A-23-250,  PA-E23-250,  PA-30,  PA-39.  PA-40,  PA- 

31.  PA-31-300.  PA-31-325.  PA-^1-350.  PA-34-200.  PA-34-200T,  PA-34-220T.  PA-42.  PA-42-720.  PA-4a-1000. 

Cessna  Aircraft  Company,  Models  P210N.  T210N,  P210R,  and  337  series  — 

Cessna  Aircraft  Company.  Models  T303.  310R.  T310R.  335.  340A,  402B,  402C.  404.  F406.  414,  414A,  421B,  4210,  425.  and 

441. 

SIAl-Marchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A .^ 

Cessna  Aircraft  Company,  Models  500.  550,  and  560  series  


Sabreiner  Corporation.  Models  40.  60.  70,  and  80  series  

Gulfstraam  Aerospace.  Model  G-159  series  

McOonrteU  Douglas.  Models  DC-3  and  OC-4  series  

Mitsuboht  Heavy  Industries,  Model  Y&-1 1  and  YS-1 1A  series 

Frakes  Aviabon.  Model  G-73  (Mallard)  and  6-73T  series 


Fairehild.  Models  F27  and  FH227  series 
Lockheed  Models 


^ 


OocfcatNo. 


97-CE-49-V^D. 
97-CE-50-AD. 
97-CE-51-AD. 
97-CE-52-AD. 
97-CE-53-AO. 
97-CE-54-AD. 
97-CE-55-AD. 
97-CE-56-AD. 
97-CE-57-AD. 


97-CE-58-AD. 

97-CE-59-AD. 
97-CE-60-AD. 
97-CE-61-AO. 

97-CE-62-AD. 
97-CE-6»-AD. 

97-CE-64-AD. 
97-NM-170- 

AD. 
97-NM-171- 

AD. 
97-NM-172- 

AD. 
97-NM-173- 

AD. 
97-NM-174- 

AD. 
97-NM-17&- 

AO. 
97-NM-176- 

AD. 
97-NM-177- 

AD. 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Piaggio  Model  P-180  airplanes 
must  be  prohibited  from  flight  in  severe 


icing  conditions  (as  determined  by 
certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 


not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufectured  in  Italy  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement 
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Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occiu,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procediues 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

The  FAA  estimates  that  4  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhoiu  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements- of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 


operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occiurence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  detennined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated, -will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportaticm.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Sectron  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronautiche  e  Meccaniche 
Rinaldo  Piaggio  S.p.A. 
(Piaggio):  Docket  No.  g7-CB-52-AD. 


Applicability:  Model  P-180  airplanes  (all 
serial  numbers),  certificated  in  any  categoiy. 

NOTE  1:  This  AD  applies  to  eacli  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe&er  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  tar  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  tliis  AO. 
The  request  should  include  an  assessment  of 
the  efEisct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tliis  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
already  accomplished. 

To  minimize  tlie  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  mora 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  tliis  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFIA.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  sur&ces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systema,  and  may  seriously  degrade  the 
performance  and  controllability  of  tha 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
c«tificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 

the  airframe  and  ^vindshieid  in  areas  not 

normally  observed  to  collect  ice. 
— ^Accumulation  of  ice  on  the  upper  surface 

of  the  wing,  aft  of  the  protected  area. 
— ^Accumulation  of  ice  on  the  engine  nacelles 

and  propeller  spinners  farther  aft  than 

normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  q^ve  exist,  or 
whan  uniwuil  lateral  trim  requirements  or 
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autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  and 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersMles  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).|" 

•  (2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 

omDrnoNS  may  be  conducive  to 

SEVEKE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsitis  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  aa — 
18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatiires  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  obeerved,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traf&c  Control  to  Cacilitate  a  route 
or  an  altitude  change  to  exit  the  severe  idng 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  sur&ce  further  aft  on  the  wing 
than  normal,  possibly  ait  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
lequiied  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  complicmce  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

NOTE  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  Qty.  Missouri,  on 
September  9. 1997. 
Jamea  E.  Jackaoo, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24480  Filed  9-15-97;  8:45  am) 
MLLMO  OOOE  4t1«-1S-U 


proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  pnx:edures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel. 
Attention:  Rules  Docket  No.  97-CE-55- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  RIFORMATKW  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City.  Missouri  64106, 
telephone  (816)  425-6932,  facsimile 
(816) 426-2169. 


DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Part  39 

(Doctot  Na  •7-CE-66-AI)] 

RIN2120-AA64 

AinworthinMS  Dlrectivas;  SOCATA— 
Qroupe  AEROSPATIALf,  Modal  TBM 
TOOAirpianas 

AGENCY:  Federal  Aviation 
Administration,  CXDT. 
ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA— Groupe  AEROSPATIALE 
(SOCATA)  Model  TBM  700  airplanes. 
This  proposal  would  require  revising 
the  FAA-approved  Airplane  Flight 
Manual  [AFM)  to  specify  procedures 
that  woiild  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices  while  in 
severe  icing  conditions,  and  provide  the 
flight  crew  writh  recognition  cues  for. 
and  prtx:ed\ues  for  exiting  from,  severe 
icing  conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  cerdfication  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  cturently  to  the 
flight  crew.  The  actions  specified  by  the 


CoininentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  malting  of  the 
proposed  nde  by  submitting  such 
vsrritten  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nde.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-55-AD."  The 
postcard  will  be  date  stamped  and 
rettirned  to  the  commenter. 
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Availability  of  NPRM* 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  g7-CE-55-AD,  Room 
1558,  601  E.  12di  Street.  Kansas  Qty, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  residt  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLJ3  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 


Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shovim  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  tha^  flight  crews  are 
not  cturently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  op>eration 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 


t3^  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
impowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
impowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  povrared 
roll  control  system  need  not  be  ofbet 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  schediiled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 


96-CE-01-AD  .. 
96-CE-02-AD  .. 
96-CE-03-AD  .. 
96-CE-04-AD  .. 
96-CE-05-AD  .. 
96-CE-06-AD  .. 
96-CE-07-AD  ... 
96-NM^13-AD  .. 
96-NM-14-A0  .. 
96-NH4-1&-AO  ., 
96-NM-16-AD  ., 
96-NM-17-AD  .. 
9&-NM-18-^D  .. 
96-NM-1»-AO  .. 
96-NM-20-AD  .. 
96-NM-21-AD  .. 
96-NM-22-AD  .. 
9S-NM-^A6-AD 


Manufacturer  airplane  model 


de  Havilland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beecti  99/200/1900  Series 

Domier  228  Series  . — 

Cessna  208/208B _ 

Fairchild  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  

Jetstream  BAe  ATP  

Jetstream  4101  ,^.^. 

British  Aerospace  HS  748  Series „ 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series 

EMBRAER  EMB-120  Series _ 

de  HavillarKi  DHC-7/DHC-6  Series 


Federal  Register 
citation 


Fokker  F27  Merit  100/200/300/400/500/800/700/050  Series  ._ 

Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Series  „ 


FR  2175. 
FR  2183. 
FR2180. 
FR2172. 
FR2178. 
FR  2189. 
FR  2186. 
FR  2144. 
FR  2142. 
FR  2139. 
FR  2169. 
FR2166. 
FR  2157. 
FR  2163. 
FR2154. 
FR  2160. 
FR2151. 
FR  2147. 


Since  issuance  of  those  AD's.  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  vmtten  in  1996,  the  proposed 
ndes  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  rules  affect  the  following  airplanes. 


Akpiane  models 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A „ „ 

Harbin  Aircraft  Mfg.  Corporation,  Model  Y12  IV 

Partenavia  Costruzioni  Aeronauticas,  S.pA.,  Models  P68,  AP68TP  300,  AP68TP  000 


DockBlNo. 


97-CE-49-AO. 
97-CE-60-AD. 
97-CE-61-AD. 
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Airplane  models 


Industrie  Aeronautiche  e  Meccaniche  Rinaldo  F>iaggio  S.p.A.,  Model  P-180 - — 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

Pilatus  BnttervNorman  Ltd.,  Models  BN-2A,  BN-2B,  and  BI4-2T . 

SOCATA—Groupe  Aerospatiale,  Model  TBM-700 _ - 

Aerostar  Aircraft  Corporation,  Models  PA-60-600.  -601.  -601  P.  -602P,  and  -700P ^. ~ 

Twin  Commander  Aircraft  Corporation,  Models  500.  -500-A.  -500-6.  -500-S.  -500-U,  -520.  -660.  -660-A.  -560-E.  -660- 

F.  -680,  -680-E.  -680FL(P)  -680T.  -680V.  -680W.  -681.  -685.  -690.  -690A.  -690B.  -«90C.  -6900.  -695.  -€95A, 

-695B.  and  720. 
Raytheon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation),  Models  E55,  E55A,  58.  58A,  58P,  58PA,  58TC, 

58TCA.  60  series,  65-B80  senes,  65-B-90  senes.  90  senes,  F90  senes,  100  series.  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporatkxi).  Model  2000  

The  New  Piper  Aircraft.  Inc..  Models  PA-46  -310P  and  PA-^16-350P 

The  New  Piper  Aircraft.  Inc..  Models  PA-23.  PA-23-160.  PA-23-235,  PA-23-250,  PA-E23-250.  PA-30.  PA-39.  PA-40. 

PA-31.  PA-31-300.  PA-31-325.  PA-31-350.  PA-34-200.  PA-34-200T.  PA-a4-220T.  PA-^2.  PA-42-720.  PAr-42-1000. 

Cessna  Aircraft  Compvef.  Models  P210N.  T210N.  P210R.  and  337  series  - 

Cessna  Aircraft  Company.  Models  T303.  310R.  T310R.  335.  340A.  402B.  4020.  404.  F406.  414.  414A.  421B.  4210.  425.  and 


SIAI-Marchetii  S.r.l.  (Augusta).  Models  SF600  and  SF600A 

Cessna  Aircraft  Corriipany,  Models  500,  501 ,  550,  551 ,  and  560  series 


Sabrellner  Corporation.  Models  40.  60.  70.  and  80  series  

Gulfstream  Aerospace,  Model  G-159  series  

McDonneA  Douglas.  Models  00-3  and  DO-4  series 

Mitsubishi  Heavy  Industries.  Model  YS-11  and  YS-11A  series  ... 
Frakes  Aviation.  Model  G-73  (Mallard)  and  G-73T  series — 


FairchiM.  Models  F27  and  FH227  series 


Lockheed  Models 


Docket  No. 


97-CE-52-AO. 
97-CE-53-A0. 
97-CE-54-A0. 
97-CE-55-AD. 
97-CE-5&-A0. 
97-CE-67-AD. 


97-OE-68-AO. 

97-CE-69-A0. 
97-CE-60-AD. 
97-OE-61-AD. 

97-CE-62-AO. 
97-CE-63-AO. 

97-OE-64-AD. 
97-NM-170- 

AO. 
97-NM-171- 

AO. 
97-N^*-172- 

AO. 
97-NM-173- 

AO. 
97-NM-174- 

AO. 
97-NII4-175- 

AD. 
97-NM-176- 

AO. 
97-NM-177- 

AO. 


Tlw  FAA's  Determination 

Following  examination  of  all  relevant 
infonnation,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  SOCATA  Model  TBM  700 
airplanes  must  be  prohibited  from  flight 
in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  which  an  unrecoverable  roll 
upset  may  occur,  as  a  result  of  exposure 
to  severe  icing  conditions  that  are 
outside  the  icing  limits  for  which  the 
airplanes  were  certificated,  the 
proposed  AO  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues): 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 

•unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night 

This  proposeof  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the  « 


protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  47  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figtire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 
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In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eSiacts 
on  the  States,  on  the  relationship 
between  the  natioiud  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amenilment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pfirt 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
CHRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:. 

Aathortty.  49  USC  106(g).  40113. 44701. 


§99.13    [Amendwq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Socata— Gronpe  AerospatialB.:  Docket  No. 
97-CE-55-AD. 

Applicability:  Model  TBM  700  airplanes 
(all  Mrial  numbers),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wbedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  writh  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmemben 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAKNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllabili^  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
Cscilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

: — ^Acciunulation  of  ice  on  the  upper  surbce 
of  the  wring  aft  of  the  protected 


•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics. 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  GONDUCIVE  TO 
SEVERE  IN-FLIGHT  ICING 

•  Visible  rain  at  temperattires  below  0 
degrees  Celsius  ambient  air  temfterature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatiues  below  0  degrees  Celsius 
ambient  air  temperature. 

PKOCEDUKES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  MonitiM' 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
— 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  aroimd  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  thoee  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angie-of-attack 

•  Do  not  extend  flapis  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
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accoidance  with  $  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §S  21. 197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
ad)u^tment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900.  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Rooni  1558,  601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 
Imms  E.  lacksoo. 

Acting  Manager.  Small  Airplane  Directmate, 
Aircraft  Certification  Service. 
(FR  Doc-  97-24479  Filed  9-15-97;  8:45  am] 
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DEPARmENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DocltM  No.  97-CE-04-AO] 

RIN2120-AA64 

Alrworttilness  Directives;  SlAI 
IMarchetti.  S.r.1  Models  SF600  and 
SF600A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  SlAI 
Marchetti,  S.r.l  (Marchetti)  Models 
SF600  and  SF600A  airplanes.  This 
proposal  would  require  revising  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 


the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  pnxredtires  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  97-CE-64- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900.  Kansas  City,  Missouri  64106. 
telephone  (816)  426-6932;  facsimile 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nde.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sub«tance  of  this 
proposal  will  be  filed  in  the  ndes 
docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  97-CE-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter- 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  97-CE-64-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  fireezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  becatise 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  restdted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  imusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  coiUd  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
luiable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regidations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currenUy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encotmtered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  opwating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  imsafe 
condition  (described  previotisly  as 
control  difficulties  following  operation 
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of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
fbimd  that  the  specified  imsafie 
condition  must  be  addressed  as  a  higher 


priority  on  airplanes  equipped  with 
tinpowered  roll  control  systems  and 
pneiunatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
impowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
coiuiteract  roll  control  anomalies, 
whraeas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofibet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 


are  used  in  regidarly  schedided 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airfdaiM 
models. 


Docket  Na 


96-CE-01-AD  .. 
96-CE-a2-AD  .. 
96-CE-03-AD  ... 
96-CE-04-AO  ... 
96-CE-05-AD  ... 
96-CE-06-AD  ... 
96-CE-07-AD  ... 
96-NM-13-A0  .. 
96-NM-14-A0  ., 
96-NN4-15-AD  .. 
96-NM-16-A0  .. 
96-NM-17-AO  .. 
96-NM-18-A0  .. 
96-MM-19-AD  .. 
96-NM-20-AD  .. 
96-NM-21-AD  .. 
96-NM-22-AD  .. 
9&-l4M-146-nA0 


Manufacturer/airplane  model 


de  Havilland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99«xyi900  Series 

Domier  228  Series „ 

Cessna  208/2088  

FairchiW  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  

Jetstream  BAe  ATP  

Jetstream  4101  . 

British  Aerospace  HS  748  Series 


Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series 

EMBRAER  EM8-120  Series 

de  Havilland  DHC-7/DHC-8  Series „ 

Fokker  F27  MarV  100^00/300/400/500/600/700/050  Series 

Short  Brothers  SD3-3O/SD3-60/SO3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Series  „ 


Federal  Reg- 
ister citation 


FR2175. 
FR2183. 
FRZISa 
FR2172. 
FR2178. 
FR2189. 
FR2188. 
FR  2144. 
FR  2142. 
FR  2139. 
FR  2160. 
FR2166. 
FR  2157. 
FR2163. 
FR2154. 
FR21(». 
FR2151. 
FR  2147. 


Since  issuance  of  those  AD's.  the  FAA  has  determined  that  similar  AD's  shoidd  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regidarly  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  impowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultimd 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airolanes  regularly  exposed  to  iring 
conditions.  The  proposed  rules  affect  the  following  airplanes. 


Airplane  models 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A ^ „ 

Hart)in  Aircraft  Mfg.  Corporation.  Model  Y12  IV 1™!™!™.™.""  ™ 

Partenavia  Costnizioni  Aeronauticas,  S.pX,  Models  P68,  AP68TP  300,  AP68TP  600  ZZZ'ZZZZZZ1ZZZZZI^.".7Z. 

Industrie  Aeronautiche  e  Meccaniche  Rinaldo  Piaggio  S.pA,  Model  P-180 _ 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  „ „ 

Pilatus  Britten-Norman  Ltd.,  Models  BN-2A,  BN-2B,  and  BN-2T ZZZZZZZZZ.ZZZZZZZZZ    ZZZZZ       Z 

SOCATA—Groupe  Aerospatiale,  Model  TBM-700 " ZZZZ...ZZZZ. ZZ.Z.ZZZZ.. 

Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601,  -601 P,  -602P,  and  -700P Z.'ZZZZZZZZZZZZZZZZZZZZZZ. 

Twin  Commander  Aircraft  Corporation,  Models  500,  -500-A.  -500-B.  -500-S,  -600-U,  -SZO, -56o"^^seO^"^^SO^^ 

F.  -680.  -680-E.  -«80FL(P).  -680T.  -680V.  -680W,  -681,  -685,  -690,  -690A,  -6908,  -€90C,  -690D.  -695,  '-695A. 

-6958,  and  720. 
Raytheon  Aircraft  Company  (kxneriy  known  as  Beech  Aircraft  Corporation),  Models  E55,  E55A,  58,  58A,  58P,  58PA  58TC. 

58TCA.  60  series,  65-880  series,  65-8-90  series,  90  series,  F90  series,  100  series,  300  series,  and  8300  series. 

Rayttieon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation),  Model  2000  

The  New  Piper  Aircraft,  Inc.,  Models  PA-46  -31  OP  and  PA-46-350P  ..."!!...! 

The  New  Piper  Aircraft,  Inc.,  Models  PA-23,  PA-23-160,  PA-23-235,  A-23-250,  PA-E23^^50,  P/wio.  PA^.  PA^  P>^ 

31,  PA-31-300,  PA-3 1-325,  PA-3 1-350,  PA-34-200,  PA-34-200T.  PA-34-220T,  PA-42,  PA-42-720,  PA-42-1000 

Cessna  Aircraft  Company,  Models  P210N,  T210N.  P210R,  and  337  series  

Cessna  Aircraft  Company,  Models  T303,  31  OR,  T310R,  335,  340A,  4028.  4020.  404,  F466,  414.  41 4A  42^Kii^c"^.ana 

441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A „ . 

Cessna  Aircraft  Company,  Models  500,  501 ,  550,  551 ,  and  560 

Sabreliner  Corporation,  Models  40,  60,  70,  arKl  80  series  

Gulfstream  Aerospace,  Model  G-159  series  

McDonnell  Douglas,  Models  DC-3  and  DC-4  series  

Mitsubishi  Heavy  Industries,  Model  YS-1 1  and  YS-1 1 A  series  . 
Frakes  Aviation,  Model  G-73  (MaJlard)  and  G-73T  series 


Docket  Na 


97-CE-49-AD 
97-CE-50-AD 
97-CE-51-AD 
97-CE-52-AO 
97-CE-53-AO 
97-CE-54-AD 
97-CE-65-AD 
97-CE-66-AD 
97-Ce-57-AD 


97-CE-68^AO 

97-CE-69-^AO 
97-CE-60-AD 
97-CE-61-AD 

97-CE-62-AD 
97-CE-63-AD 

97-CE-64-AD 

97-NM-170-AD 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-A0 

97-NM-174-AD 

97-NA4-175-AD 
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Akpiane  inocWs 


FairchHd.  Models  F27  and  FH227  aeries 
Lockheed  Models _ 


Docket  No. 


97-NM-176-AD 
97-NM-177-A0 


Tbe  FAA'a  Determination 

Foilowing  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  N4archetti  Models  SF600  and 
SF600A  airplanes  must  be  prohibited 
from  flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  Italy  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  ProviaiiMia  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AO  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 


ice  is  observed  forming  aft  of  the 
protected  siirfeces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
'  recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  has  determined  that  there 
are  no  Marchetti  Models  SF600  and 
SF600A  airplanes  currently  in  the  U.S. 
registry  would  be  affected  by  the 
proposed  AD.  If  any  of  these  airplanes 
were  registered  in  the  U.S.,  it  would 
take  approximately  1  workhour  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
t^LO  the  affected  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  disciissed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  bais  been  placed  in  the  rules 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Lilt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

S  30.13    [Amended] 

2.  Section  39.13  is  amended  liy 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Siai  Marchetti.  S j-.l:  Docket  Na  97-CK-64- 
AD. 

Applicability:  Models  SF600  and  SF800A 
airplanes  (ail  serial  oumbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  re(>aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfbimance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  pMuagraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
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Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  tliis  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  fiight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  contiolk^ility  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  irisual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— ^Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  ot>served  to  collect  ice. 

— Accumulation  of  ice  on  the  lower  surface 
of  the  wing  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  untisual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  icing  wing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  (NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
C»NDITI(mS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 


•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all ' 
flight  ptiases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  tem{>erature8  around  freezing 
with  visible  moistiire  present.  If  the  visual 
cues  6p>ecified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  fecilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  tiie 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attsck. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  lower  surface  further  aft  on  the  wing 
than  normal,  (XMsibly  aft  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
reqitired  by  this  AD,  may  be  performed  by 
the  owner/operator  holcUng  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulatioiu  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Srnall 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  AU  persons  afiected  by  this  directive 
may  examine  information  related  to  this  AO 


at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missotiri£4106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 

James  E.  Jackaoo. 

Acting  Manager,  Small  Airplane  DirectoratB, 
Aircraft  Certification  Service. 
[FR  Doc  97-24478  Filed  »-15--S7;  8.45  am] 
BttJJNQ  cooe  4tte-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Fedeial  Aviation  Admlnistraftion 

14  CFR  Part  39 

[Docket  No.  97-CE-80^A0] 

Rm  2120-AA64 

Airworthineas  DIractivaa;  HarMn 
Aircraft  Manufacturing  CorporMion 
Modal  Y12 IV  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Harbin 
Aircraft  Manuiacturing  Corporation 
(HMAC)  Model  Y12 IV  airplanes.  This 
proposal  would  require  revising  the 
FAA-approved  Airplane  Flight  Manual  • 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for.  and 
procedures  for  exiting  firom,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
{tfopoeed  AD  are  intended  to  minlinigw 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  g7-CE-50- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
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This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932,  Eacsimile 
(816) 426-2169. 

SUPPLEMENTARY  iVORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communicadoDS  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  coasidered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  97-CE-50-AD,  Room 
1558.  601  E.  12th  Street,  Kansas 
City>ti8souri  64106. 

Diacnanon 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
firom  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (fi^ezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 


information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  foUowing  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adeqiute  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996.  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
luipowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofbet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


OocfcelNo. 

Manufacturer/airplane  modei 

Federal  Register 
citation 

96-CE-01-AD 

96-<;E-02-AO 

96-CE-03-AD 

de  Havilland  DHC-6  Series _ 

EMBRAEREMB-110P1/EMB-110P2    

Beech  99/200/1900  Series  __ .     ^    

61  FR  2175 
61  FR  2183 
61  FR  2180 

96-CE-04-AO 

96-CE-05-AD 

96-CE-06-AD 

Domier  228  Series „ „ , „ 

Cessna  208/2088  _     .._ _ 

Fairctiild  Aircraft  SA226/SA227  Series  ...     .     .    

61  FR  2172 
61  FR  2178 
61  FR2189 

96-CE-07-AD 

96-NM-13-AD 

96-NM-14-AD 

Jetstream  3101/3201  

Jetstream  BAe  ATP 

J«l<5Jr«am  4101 , 

61  FR2186 
61  FR  2144 
61  FR  2142 

96-NM-15-AD 

96-U^A-^^AD  

96-NM-17-AO  .^ „... 

British  Aerospace  HS  748  Series ...a.^     ^.    . 

Saab  SF340A/SAAB  340B/SAAB  2000  Series _ _ _ 

CASA  C-212/CN-235  Series „     

61  FR  2139 
61  FR  2169 
61  FR  2166 

96-N**-18-AD  

Domier  328-100  Series „    „.    

61  FR  2157 

96-f4M-19-AD 

EMBRAER  EMB-120  Series _ 

61  FR  2163 

96-HM-20-AD  

96-N»*-21-AD  ..- 

de  Havilland  DHC-7/DHC-8  Series „,.    

Fokker  F27  Marie  100«XV30Q/400/500«00/700«)50  Series 

61  FR  2154 
61  FR  2160 
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96-NM-22-AD  .. 
95-NM-146-A0 


Manufacturer/airplane  model 


Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series 
Aerospatiale  ATR-42/ATR-72  Series 


Federal  Register 
citation 


61  FR  2151 
61  FR  2147 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped  airplanes  that 
are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  proposed  rules  described  below  would 
also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting  these  conditions,  and  prohibitions  on  the 
use  of  various  flight  control  devices.  These  proposed  rules  would  apply  to  part  25  and  certain  part  23  airplanes  that  are  equipped 
with  unpowered  aileron  controls  and  pneumatic  de-icing  booU.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and 
utility  categories  (not  used  in  agricultural  operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes 
regularly  exposed  to  icing  conditions.  The  proposed  rules  affect  the  foUowing  airplanes. 


Airplane  models 


Aerospace  Technologies  of  Australia,  Models  f'C2B  and  N24A , 

Hart)in  Aircraft  Mfg.  Corporation,  Model  Y12  IV 

Paitenavia  Costruzioni  Aeronauticas.  S.p.A,  Models  P68,  AP68TP  300,  AP68TP  600  , 

Industrie  Aeronautiche  e  Meccaniche  RinakJo  Piaggio  S.p.A.,  iwlodel  P-180  ...« 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

Pilatus  Britten-Norman  Ltd.,  Models  BN-2A,  BN-2B,  and  BN-2T J1.Z.! 

SOCATA— Groups  Aerospatiale,  Model  TBM-700 

Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601,  -601 P,  -602P,  and  -700P 


Twin  Commander  Aircraft  Corporation.  Models  500.  -500-A.  -600-B,  -500-S,  -500-U,  -520,  -660,  -56(>-A,  -560-E  -560^ 

F,  -680,  -680-E,  -680FL(P),  -680T,  -680V,  -680W,  -681,  -685,  -690.  -690A,  -690B.  -690C.  -690D,  -695  '-695A. 

-695B,  and  720.  '     ^^ 

Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporation).  Models  E55.  E55A.  58.  58A.  58P.  58PA.  58TC. 

58TCA.  60  series,  65-880  series,  65-B-90  series,  90  series,  F90  series,  100  series,  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporatkxi),  Model  2000  

The  ^^lew  Piper  Aircraft,  Inc.,  Models  PA-46  -31  OP  and  PA-46-350P  _ ..".. ™ 

The  New  Piper  Aircraft,  Inc.,  Models  PA-23,  PA-23-160.  PA-23-235.  A-23-25b,  PA-^i»^:Mio,  PA^  P^^ 

31,  PA-31-300,  PA-31-325,  PA-31-<350,  PA-34-200,  PA-34-200T,  PA-34-220T,  PA-^2,  PA-42-720  PA-i2-100o' 

Cessna  Aircraft  Company,  Models  P210N,  T210N.  P210R,  and  337  series  „ 

Cessna  Aircraft  Company.  Models  T303.  310R,  T310R,  335.  340A,  402B,  4020.  404,  F406. 414,  4^AA,  421B,  421C.  4^5.  and 

441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A 

Cessna  Aircraft  Company,  Models  500,  501,  550,  551,  and  560  series ''-"T-..rT'""""'"""'"" " 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  series „...,....-_.....„.„„„,„. !!!!!"!!!!".'!!"!"!!!"" 

Gulfstream  Aerospace,  Model  G-159  series  ™!1.! ™Z.™™!™™™!!!!!!Z™ !.      ™^ 

McDonnell  Douglas,  Models  DC-3  and  DC-4  series .13!!1"......""""_.„""™ ..!..."  ...""""* 

Mitsubishi  Heavy  Industries.  Model  YS-11  and  YS-11A 
Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T 

Fairchikl,  Models  F27  and  FH227  series  

Lockheed  Models „ „. 


Docket  No. 


97-CE-48-AD 
97-CE-50-AD 
97-CE-51-A0 
97-CE-62-AD 
97-CE-53-AD 
97-CE-54-AD 
97-CE-55-AD 
97-CE-^56-AD 
97-CE-57-AD 


97-CE-68-AD 

97-CE-59-AD 
97-CE-60-AD 
97-CE-61-AD 

97-CE-62-AD 
97-CE-63-AD 

97-CE-64-AO 

97-NM-170-AD 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-AD 

97-NU-174-AD 

97-NIWI-175-AD 

97-NM-176-AD 

97-NM-177-AD 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Harbin  Model  Y12  FV  airplanes 
must  be  prohibited  from  flight  in  severe 
icing  conditions  (as  determined  by 
certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  ctirrentiy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  China  and  are  type 
certificated  for  operations  in  the  United 
States  imder  the  provisions  of  Section 


21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  tfie 

Proposed  AD 

Since  an  unsafB  condition  has  been 
identified  which  an  unrecoverable  roll 
upset  may  occur,  as  a  result  of  exposure 
to  severe  icing  conditions  that  are 
outside  the  icing  limits  for  which  the 
airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  die  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 


unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  widi 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

The  FAA  has  determined  that  there 
are  no  Harbin  Model  Y12  IV  airplanes 
currenUy  in  the  U.S.  registry  would  be 
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affected  by  the  proposed  AO.  If  any  of 
these  airplanes  were  registered  in  the 
U.S.,  it  would  take  approximately  1 
workhour  per  airplane  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Since  an  owner/operator  who 
holds  at  least  a  private  pilot's  certificate 
as  authorized  by  §§  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AO 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occvurence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Ragnlatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safiety. 

Toe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatiMritr  49  use  106(g}.  40113. 44701. 

130.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AO)  to  read  as  follows: 

HarMn  Aircraft  Mana&ctnriiig  Corporatiaa 
(HMAQ:  Docket  Na  g7-CE-50-AD. 

Applicability:  Model  Yl2  IV  AirpUnes  (aU 
serial  numbers),  certificated  in  any  caiegacy. 

Note  1:  This  AD  applies  to  oach  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unlets 
already  accomplished. 

To  minimize  the  potential  hazards 
anociated  with  operating  the  airplane  in 
■■were  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  siich  conditions,  accomplish 
the  f6Uo%ving: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  sur&ces  exceeding  the  capability  of 


the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
mcilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accumulation  of  ice  on  the  lower  surface 
of  the  wing  aft  of  the  protected  area. 

— Acciunulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  fisTther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  eiuxiuntered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDlTKmS  MAY  BE  C»NDUCIVE  TO 
SEVERE  IN-FUGIfT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperatiue. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  bota  takeoff  to  landing.  Motutor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Imrnediately  request  priority  handling 
frtjm  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 
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•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holdiitg  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  lower  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  altenoative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Insf>ector. 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Room  1558,  601  E. 
12tb  Street,  Kansas  City,  Missoiui  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 

James  E.  JackMm, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24484  Filed  9-15-97;  8:45  am] 
BIUJNQ  CODE  4*10-13-4) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  97-CE-«8^D] 

Rm2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  £55,  E55A, 
58,  58A,  58P.  58PA,  58TC.  58TCA 
Airplanes  and  60. 65-B80,  65-B90, 90, 
F90, 100. 300,  and  B300  Series 
Airplanes  (Formerly  Known  as  Beech 
Aircraft  Corporation  Model  and  Series 
Airplanes) 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Aircraft  Company  Models  (Rajrtheon) 
Models  £55.  E55A,  58,  58A,  58P,  58PA, 
58TC,  58TCA  airplanes  and  60,  65-B60, 
65-B90,  90,  F90, 100,  300.  and  B300 
series  airplanes  (formerly  known  as 
Beech  Aircraft  Corporation  Model  and 
series  airplanes).  This  proposal  would 
require  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  v^ous  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currenUy  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-58- 
AD,  Room  1558. 601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 

address  above. 

FOR  FURTHER  INFORMATNM  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer. 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932.  farsimiU 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 

Conmients  Invited 

Interested  persons  are  inviled  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NUlMs 

Any  person  may  obtdin  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
rules  docket  No.  97-CE-58— AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Diecuaaion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occiured  because 
ice  accretion  on  the  upper  suitace  of  the 
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wing  ait  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SUi  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
idng  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
reqiiired  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 


conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

ilie  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 


envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
impowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  offset 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
follovring  airworthiness  directives 
(AO's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 

Manufacturer/airplane  model 

Federal  REG- 
ISTER citatjoo 

96-CE-01-AO  

de  HavHIand  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 „ 

Beech  99/2<Xyi900  Series  „.      .         „.      .    ._      ..            

61  FR  2175. 

96-CE-02-AO  

61  FR  2183. 

96-CE-03-AD  

61  FR  2180. 

96<;E-04-AD  

96-CE-05-AO  

Domier  228  Series „.   _    

Cessna  ?0ar?08B  „ . 

61  FR2172. 
61  FR2178. 

96^E-06-AD  

96-CE-07-AD  

Fairchild  Aircraft  SA226«A227  Series 

Jetstream  3101/3201  ._ 

Jetstream  BAe  ATP .      

Jetstream  4101  .* .     

61  FR  2189. 
61  FR  2186. 

96-NM-13-AD 

96-NM-14-AO 

61  FR  2144. 
61  FR  2142. 

96-NM-15-AD  

96-NM-16-AD  

96-NM-17-AD  

British  Aerospace  HS  748  Series - - ^ __ 

Saab  SF340A/SAAB  340B/SAAB  2000  Series „ 

CASA  r.-?1?/CN-?aS  S«ri«»          „ 

61  FR  2139. 
61  FR2169. 
61  FR2166. 

96^^M-1S-A0 

96-NM-19-AD  

96-NP^20-AO  

Domier  328-100  Series _ 

EMBRAER  EMB-1 20  Series „ 

de  Hflviiianrt  nHC-7/OHC-8  Series     

61  FR  2157. 
61  FR  2163. 

61  FR  2154. 

96-NM-21-AD 

Fokker  F27  Mart*  1 00/200/300/40a«00«00/700«50  Series 

Short  Brothers  SD3-3a/SD3-60/SD3-SHERPA  Series  - - - _ 

Aerospatiale  ATR— 42/ATR-72  Series ~ 

61  FR  2160. 

96-NlW^22-AO 

61  FR2151. 

95-NM-146-AO  

61  FR  2147. 

Since  issuance  of  those  AO's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  propo«ed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  eauipped  with  unpowered  aileron  controls  and  pneumatic  de-icmc 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on-demand  and  air- taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  rules  afiect  the  following  airplanes. 


Airplane  models 


Docket  No. 


Aerospace  Technologies  of  Australia.  Models  N22B  and  N24A 

Hartxn  Aircraft  Mfg.  Corporation,  Model  Y12  IV 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.  Models  P68,  AP68TP  300,  AP68TP  600 

Industrie  Aeror^utiche  e  Meccaniche  Rinaido  Piaggio  S.p.A.  Model  P-180 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

Pilatus  Bntten-Norman  Ltd.,  H^odels  BH-2^.  BN-2B,  and  BN-2T , 

SOCATA— Groupe  Aerospatiale,  Model  TBf^700 

Aerostar  Aircraft  Corporation.  Models  PA-6O-600.  -601.  -601 P,  -602P,  and  -700P 

Twin  Commander  Aircraft  Corporation,  Models  500.  -500-A,  -500-8.  -500-S.  -500-U.  -520,  -560,  -660-A. 

F.  -680.  -660~E.  -€60FL(P),  -680T,  -660V,  -«80W,  -«81,  -686,  -680,  -690A.  -6908,  -6900.  -690D, 

-6958.  and  720. 


-560-E, -«60- 
-695,  -€95A. 


97-CE-^9-AD 
97-CE-50-AD 
97-CE-51-AD 
97-CE-52-AD 
97-CE-53-AD 
97-CE-64-AD 
97-CE-65-AD 
97-CE-56-AD 
97-CE-67-AD 
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Airplane  models 


Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporatton),  Models  E55.  E55A.  58.  58A,  58P,  58PA,  58TC 
58TCA.  60  series,  65-880  series,  65-8-90  series,  90  series,  F90  series,  100  series.  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  (fonnerty  known  as  Beech  Aircraft  Corporation),  Model  2000  

The  New  Piper  Aircraft.  Inc.,  Models  PA--t6  -310P  arvj  PA-46--350P 

The  New  Piper  Aircraft.  Inc..  Models  PA-23.  PA-23-160.  PA-23-236.  P/V^2ii^^,  PA^^Z^^ 

PAr-31.  PA-31-300.  PA-31-325.  PA-3 1-350,  PA-34-200.  PA-34-200T.  PA-34-220T.  PA-42  PA-42-720  PA-42-1000 ' 

CessnaAircraftCompany.  Models  P210N,T210N,P210R,  and  337  series  „ 

Cessna  Aircraft  Company,  Models  T303,  31  OR.  T310R.  335,  340A,  4028,  402C.  404,  F406,  4Y4,  4i4A!"*2iB,  421^ 
441 . 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A „ 

Cessna  Aircraft  Company.  Models  500.  501.  550,  551,  and  560  series ZZZIZZ™!™!"!!  1™ 

Sabrellner  Corporation,  Models  40,  60,  70.  and  80  series  ~-«,^ "^""^-""'Z'....'''' 

Gulfstream  Aerospace,  Model  G-159  series  ..l'.~ .^^Zl !".*Ii!!I!!!!™„.. .7  ™"  !!!Z 

McDonnell  Douglas,  Models  DC-3  and  DC-4  series „ ~ ^" 

MitsutJishi  Heavy  Industries.  Model  YS-1 1  and  YS-1 1 A  series '.  Zl 

Frakes  Aviation.  Model  G-73  (Mallard)  and  G-73T  series !.'1.'Z™!"..  J™Z!!I! 

FairchiW.  Models  F27  and  FH227  series  . 

Lockheed  Models, 


Docket  No. 


97-CE-68-AD 

97-CE-59-AO 
97-CE-60-AD 
97-CE-61-AD 

97-CE-62-AD 
97-CE-63-AD 

97-CE-64-AD 

97-NM-170-AD 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-AD 

97-NM-174-AO 

97-NM-175-AD 

97-NM-176-AD 

97-NM-177-AD 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Raytheon  Models  £55,  E55A, 
58,  58A,  58P,  58PA,  58TC,  58TCA 
airplanes  and  60  ,  65-B80,  65-B90,  90, 
F90, 100,  300,  and  B300  series  airplanes 
must  be  prohibited  from  flight  in  severe 
icing  conditions  (as  determined  by 
certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currentiy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  die  Provisioiis  of  the 
PropoeedAD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  die  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  bom  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 


•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  vramings  are 
encoimtered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

CoetlnqHu:! 

The  FAA  estimates  that  2,140 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/o{>erator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accompli^  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affiacted  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 


of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nuimber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  rules 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39- 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulatioos 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritj:  49  USC  10e(g),  40113.  44701. 

S39.13    [AmwMtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytbeon  Ainraft  Cooipanj:  Docket  No.  97- 
CE-5d-AD. 
Applicability:  Models  ESS,  ESSA,  58,  S8A. 
58P,  58PA,  58TC,  58TCA  airplanes  and  60, 
6S-B80.  65-B90,  90.  F90.  100.  300,  and  B300 
series  airplanes  (formerly  known  as  Beech 
Aircraft  Corporation  Model  and  series 
airplanes),  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  appUes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
o%<mer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  foUowing: 

(a)  Within  30  days  after  the  efiiective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 


■yatems,  and  may  seriously  degrade  the 
performance  and  controUabiUty  of  the 
airplane. 

•  During  Qight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accumulation  of  ice  on  the  upper  surface 
of  the  wing,  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 

cof<fl)rnoNS  may  be  conducive  to 

SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 


•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affiected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 
Jamas  E.  lackaon. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24483  Filed  9-15-97;  8:45  am] 
BHJJNQ  OOK  4aiO-19-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-49-AO] 

RIN  2120-nAA64 

Ainworthiness  Directives;  AeroSpace 
Teciinologies  of  Australia  Pty  Ltd. 
Models  N22B  and  N24A  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
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(AD)  that  is  applicable  to  certain 
AeroSpace  Technologies  of  Australia 
(ASTA)  Models  N22B  and  N24A 
airplanes.  This  proposal  would  require 
revising  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  specify 
procedures  that  would  prohibit  flight  in 
sevwe  icing  conditions  (as  determined 
by  certain  visual  cues),  limit  or  prohibit 
the  use  of  various  flight  control  devices 
while  in  severe  icing  conditions,  and 
provide  the  flight  crew  with  recognition 
cues  for,  aod  procedures  for  exiting 
from,  severe  icing  conditions.  The 
proposed  AD  is  prompted  by  the  residts 
of  a  review  of  the  requirements  for 
certification  of  these  airplanes  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crew. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procediues  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-49- 
AD,  Room  1558,  601  E.  12th  Sti»et, 
Kansas  City,  Missoiui  64106.  Comments 
may  be  inspected  at  thi«  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932;  facsimile 
(816) 426-2169. 

SUPPl^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writien  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
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action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  r^ulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUaUIity  of  NPRNb 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  R^on,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-49-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
^^plane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  uot 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SU)  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 

Manuiacturer/airpiane  model 


Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  cunentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  po%vered 
roll  control  system  need  not  be  ofEset 
direcUy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  r^>ularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


de  Haviliand  OHC-6  Series 
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Manufacturer/airpiane  model 


EMBRAER  EMB-110P1/EMB-110P2  . 

Beech  99/20(V1900  Series  

Domier  228  Series 

Cessna  208/2088  

Fairchild  Aircraft  SA226/SA227  Series 

Jetatraani  3101/3201  

Jetstream  BAe  ATP 

Jetstream  4101 


British  /Kerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series 

EMBRAER  EMB-120  Series 


de  Havilland  DHC-7/DHC-8  Series 

FoKfcer  F27  Marie  10Q/200/300/400/500/60Q/70(V050  Series 

Short  Brothers  S03-3a/S03-6(VS03-SHERPA  Series  

/Verospatiaie  ATR-42/ATR-72  Series 
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Since  issuance  of  those  AD's,  the  FAA 
has  determined  that  similar  AD's  should 
be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly 
scheduled  passenger  service.  Like  the 
AD's  written  in  1996,  the  proposed  rules 
described  below  would  also  provide 
visual  cues  for  recognizing  severe  icing 


conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
proposed  rules  would  apply  to  part  25 
and  certain  part  23  airplanes  that  are 
equipped  with  unpowered  aileron 
controls  and  pneumatic  de-icing  boots. 
The  part  23  NPRM's  address  airplanes 


certificated  in  normal  and  utility 
categories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on- 
demand  and  air-taxi  operation,  and 
other  airplanes  regularly  exposed  to 
icing  conditions.  The  proposed  rules 
afiiect  the  following  airpluies. 


Airplane  models 


Aerospace  Technologies  of  /Vustralta.  Models  N22B  and  N24A 

Harbin  /Vircraft  Mtg.  Corporation.  Model  Y12  IV 

Pwtenavia  Costruzioni  /teronauticas,  S.p.A.,  Models  P68.  AP68TP  300,  AP68TP  600 . 

Industrie  /Veronautictie  e  Meccaniche  Rinaldo  Piaggio  S.p.A.,  Model  P-180  

Piiatus  Aircraft  Ltd..  Models  PC-12  arxl  PC-12/45  

Pilatus  Bntten-Norman  Ltd.,  Models  BN-2A.  BN-2B,  and  BN-2T . ~~.. 

SOCAT/^— Groupe  Aerospatiale,  Model  TBM-700 -, 

/terosfar  Aircraft  Corporation,  Models  PA-60-600.  -601,  -601 P,  -602P.  and  -700P  - 

Twin  Commander  Aircraft  Corporation,  Models  500,  -500-A.  -500-6.  -500-S,  -500-U,  -520.  -560,  -560-A.  -560-€.  -560- 

F.  -680.  -680-E,  -680FL(P).  -680T,  -680V,  -680W,  -681,  -685,  -«90.  -690A,  -690B.  -690C.  -690D.  -695,  -eOSA. 

-6956,  and  720. 
Raytheon  Aircraft  Company  (fomwrly  known  as  Beech  Aircraft  Corporation).  Models  E55.  E55A,  58,  58A.  58P,  58PA,  58TC, 

58TCA.  60  senes,  65-B80  series,  65-8-90  senes,  90  senes,  F90  series.  100  series.  300  series,  and  B300  series. 

Rayttwon  /Aircraft  Company  (formerly  (mown  as  Beech  Aircraft  Corporation),  Model  2000  

The  New  Piper  /Aircraft,  Inc..  Models  P/V-46  -31  OP  and  PA-46-350P  ~ - 

The  New  Piper  Aircraft,  Inc.,  Models  PA-23,  PA-23-160,  PA-23-235,  PA-23-250,  PA-E23-250,  PA-30,  PA-39,  PA-40, 

PA-31,  PA-3 1-300,  PA-31-325,  PA-3 1-350,  PA-34-200,  PA-34-200T,  P^-34-220J.  PA-42,  P^-42-720.  PA-42-1000. 

Cessna  Aircraft  Company.  Models  P210N,  T210N.  P210R.  and  337  series  „ 

Cessna  Aircraft  Company,  Models  T303.  310R.  T310R.  335.  340A.  4028.  4020,  404,  F406.  414.  414A.  421B.  421C.  425. 

and  441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A .. . — — . 

Cessna  Aircraft  Company,  Models  500.  501,  550,  551,  and  560  series .' . 

Sabreliner  Corporation,  Models  40,  60,  70,  arxl  80  series  . 

Gulfstream  Aerospace,  Model  G-159  series  • .~-_™ ~...~ ..— ... 

McOofmeA  Douglas,  Models  DC-3  and  DC-4  series  • 

MHaubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  series 

Frakes  Aviation,  Model  G-73  (Mallard)  arxj  G-73T  series ....~.~ — ,..~ — ..^^.~„.~..~ — ™_...~~ ..-.„.. 

FairchiW,  Models  F27  and  FH227  senes  ~ 

Lockheed  Models 
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The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
shoiUd  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  afiected  airplanes  as 
follows: 


•  ASTA  Models  N22B  and  N24A 

airplanes  must  be  prohibited  from  flight 
in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 


operating  the  airplane  in  severe  icing 
conditions. 

These  airplane  models  are 
maniifactiued  in  Australia  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  §  21.29 
of  the  Federal  Aviation  Regulations  (14 
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CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  hanHling  from  Air 
TrafGc  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
imusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procediues  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  sur&ces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  frtim,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  S60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occiurence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
1 261 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,.44701. 


{39.13    {Anwndwq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
AeroBpace  Technologin  of  Australia  PTY. 
Ltd.  (ASTA):  Docket  No.  97-CE-49-AD. 

Applicability:  Model  N22B  and  N24A 
Airplanes  (all  serial  ouinben),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetlwr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted.  the 
owner/operator  must  request  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
refiair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AO,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AO. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AO  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (suf)ercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  TniiEfic  Control  to 
focilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 
— Unusually  extensive  ice  accumulation 

on  the  airframe  and  windshield  in 

areas  not  normally  observed  to  collect 
•  ice. 
— ^Accumuiation  of  ice  on  the  lower 

surface  of  the  wing  aft  of  the  protected 

area. 
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— ^Accumulation  of  ice  on  the  engine 
nacelles  and  propeller  spinners 
farther  ait  than  normally  observed. 

•  Since  the  autopilot,  when  installed  and 
o{)erating.  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handhng  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  icing  wing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  reUef  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA -approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

-TVa  FOLLOWING  WEATHEK 
CX>NDmONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatiires  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  horn  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive, 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possiliility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  [lerAnned  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authohzed  by  section  43.7 


of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
AviaUon  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.190 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  afliected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
September  9, 1997. 
James  E.  lackson. 

Acting  Manager,  Small  Airplane  Diroctorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-24488  Filed  »-15-07:  8:45  am] 
&uMa  cooe  4tio-i3-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39    ' 
[Doctwt  Na  97-CE-61-AO] 
RiN2120-AA64 

Airworttiinass  Directivas;  Partanavia 
Costruzloni  Aeronauticas,  S.p.A.  Modal 
P68,  AP68TP  300,  AP68TP  600 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Partenavia  Costruzioni  Aeronauticas, 
S.p.A.  (Partenavia)  Model  P68,  AP68TP 
300,  AP88TP  600  airplanes.  This 
proposal  would  require  revising  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 


conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currenUy  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-51- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  tNFORMA'HON  CONTACT:  Mr. 
John  P.  Dow,  Sr..  Aerospace  Engineer, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service.  1201  Walnut,  suite 
900.  Kansas  City,  Missouri  64106. 
telephone  (816)  426-6932,  facsimile 
(816) 426-2169. 

SUPP(.EMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  availabIe,4>oth  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRlVfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-51-AD,  Room 
1558, 601  E.  12th  Street.  Kansas  Qty. 
Missoiui  64106. 

Diacussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occiured  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  -to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 


corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
imable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  Sli)  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encoimtered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 


of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
impowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
impowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
coimteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occius  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofEset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 


96-CE-01-AD  . 
96-CE-02-AD  . 
96-CE-03-^0. 
96-CE-04-AD  . 
96-CE-05-AD. 
96-CE-06-AD  . 
96-CE-07-AD  . 
96-NM-13-^D 
96-NM-14-AO  . 
96-NM-15-AD  . 
96-N^4-1&-AD  . 
96-NM-17-AD  . 
96-NM-18-AD  . 
96-NM-19-A0  . 
96-NM-20-AD  . 
96-NM-21-AD  . 
96-NM-22-AO  . 
95-NM-146-AD 


Manufacturer/airplane  model 


de  Havilland  DHC-6  Series 

EMBRAER  EMB-110P1/EM&-110P2 

Beech  99/200/1900  Series  

Domier  228  Series 

Cessna  208/2088  „^ 

Fairchild  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  

Jetstream  BAe  ATP 

Jetstream  4101  „ : 

British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  G-212/CN-236  Series 

Domier  328-100  Series 

EMBRAER  EMB-120  Series 

de  Havilland  DHC-7/DHO-8  Series 


FoKker  F27  Maik  100/200/300/400/500/600/700/050  Series 
Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series  ...... 

Aerospatiale  ATH-42/ATR-72  Series 


Federal  Register 
citation 


61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 


2175. 
2183. 
2180. 
2172. 
2178. 
2189. 
2186. 
2144. 
2142. 
2139. 
2169. 
2166. 
2157. 
2163. 
2154. 
2160. 
2151. 
2147. 


Since  issuance  of  those  AD's.  the  FAA 
has  determined  that  similar  AD's  should 
be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly 
scheduled  passenger  service.  Like  the 
AD's  written  in  1996,  the  proposed  rules 
described  below  wotdd  also  provide 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 


conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
proposed  ndes  would  apply  to  part  25 
and  certain  part  23  airplanes  that  are 
equipped  with  unpowered  aileron 
controls  and  pneumatic  de-icing  boots. 
The  part  23  NPRM's  address  airplanes 
certificated  in  normal  and  utility 
categories  (not  used  in  agAcultiual 


operations)  that  are  used  in  part  135  on- 
demand  and  airraid  operation,  and 
other  airplanes  regularly  exposed  to 
icing  conditions.  The  proposed  rules 
affect  the  following  airplanes. 
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Airplane  models 


Aerospace  Techrxjlogies  of  Australia,  Models  N22B  and  N24A 

Haibin  Aircraft  Mfg.  Corporation.  Model  Y12  IV 

Partenavia  Costmzioni  Aeronauticas,  S.pA.  Models  P6e,  AP68TP  300.  AP68TP  600 

Industrie  Aeronautiche  e  Meccaniche. 
RinaWo  Piaggio  S.p.A.,  Model  P-180 

Pilatus  Aircralt  Ltd.,  Models  PC-12  and  PO-12/45  - 

Pilatus  Bntten-Norman  Ltd.,  Models  BI^2A,  BN-2B,  and  BN-2T . 

SOCATA — Groupe  Aerospatiale.  Model  TBM-700 . — — • • — • — ■ 

Aerxjstar  Aircraft  Corporation,  Models  PA-60-600,  -601.  -601 P,  -602P.  and  -700P 

Twin  Commander  Aircralt  Corporation.  Models  500.  -500-A,  -500-B.  -500-S.  -500-U.  -620.  -660,  -660-A.  -560-€.  -660- 

F.  -680,  -680-E.  -680FL(P),  -680T.  -680V.  -680W,  -681,  -685,  -690,  -690A.  -690B.  -690C.  -6900.  -695.  -695A, 

-695B.  and  720. 
Raytfieon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation).  Models  £55.  E55A.  58.  58A.  58P,  58PA,  58TC. 

58TCA.  60  senes.  65-680  series.  65-6-90  series.  90  series.  F90  series.  100  series.  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporatk>n)  Model  2000 — .t. 

The  New  Piper  Aircraft,  Inc.,  Models  PA-46  -310P  and  PA-46-350P  

The  New  Piper  Aircraft.  Inc..  Models  PA-23.  PA-23-160.  PA-23-235,  A-23-250.  PA-E23-250.  PA-30,  PA-39.  PAr-40,  PA- 

31.  PA-31-300.  PA-31-325,  PA-31-350.  PA-34-200.  PA-34-200T.  PAr-34-220T,  PA-42,  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company.  Models  P210N,  T210N.  P210R.  and  337  series  

Cessna  Aircraft  Company,  Models  T303,  31  OR.  T310R.  335,  340A,  402B,  402C,  404,  F406,  414,  41 4A,  421 B,  4210,  425.  and 

441. 

SIAI-Marchetti  S.r.l.  (Aug«jsta).  Models  SF600  and  SF60GA - „ 

Cessna  Aircraft  Company,  Models  500.  501.  550.  551.  and  560 

Sabreliner  Corporatkxi,  Models  40,  60,  70,  and  80  series  

Gulfstream  Aerospace,  Model  G-159  series ~ 

McDonnell  Douglas.  Models  DC-3  and  DC-4  series 

Mitsubtshi  Heavy  Industries.  Model  YS-1 1  and  YS-11A  series 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  series 

FairchiW,  Models  F27  and  FH227  series 

Lockheed  Models 


Docket  No. 


97-CE-49-AD 
97-CE-50-AD 
97-CE-51-AD 

97-CE-52-AO 
97-CE-53-AD 
97-CE-64-AD 
97-CE-55-AD 
97-CE-56-AD 
97-CE-57-AD 


97-C^-58-AO 

97-CE-59-AD 
97-CE-60-AD 
97-CE-61-AD 

97-CE-62-AD 
97-CE-«»-AD 

97-CE-64-AD 

97-NM-170-AD 

97-N*A-171-AD 

97-NM-172-AD 

97-NM-173-AD 

97-NM-174-AD 

97-NM-175-AD 

97-f4M-176-AD 

97-NM-177-AO 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  proceduies 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Partenavia  Models  P68,  AP68TP 
300.  and  AP68TP  600  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  deRned  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactiu^d  in  Italy  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  • 

Explanation  of  the  Provisions  of  the 
Propoeed  AD 

Since  an  imsafa  condition  has  been 
identified  which  an  tuirecoverable  roll 
upset  may  occur,  as  a  result  of  exposure 
to  severe  icing  conditions  that  are 


outside  the  icing  limits  for  which  the 
airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  bom  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists: 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operadve  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
imusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 


Coat  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  ownen/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futxue  if 
this  AD  were  not  adopted. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
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conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impa<:t 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  f*rocedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^ecti  in  14  CFR  Part  3fl 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  USC  106(g).  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

PartenaTia  Costmzioni  Aertinaaticia,  S.pJL: 

Docket  No.  97-CE-51-AD. 

Applicability:  Models  P68.  AP68TP  300. 
AP68TP  600  airplanes  (all  (erial  numbeit), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiBct  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following; 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  fiight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  &«ezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  siir&ces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  d^rade  the 
performance  and  controll^ility  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  it 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
fiscilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 

the  airframe  and  windshield  in  areas  not 

normally  observed  to  collect  ice. 
— Accumulation  of  ice  on  the  lower  surface 

of  the  wiiig  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  engine  nacelles 

and  propeller  spinners  farther  aft  than 

normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  hiinHling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  viring  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 


forecast  icing  conditions  at  night  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

THE  FOLLOWING  WEATHER  C»NDrnONS 
MAY  BE  CONDUCIVE  TO  SEVERE  Bi- 
FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  proceduies  are  applicaUe  to  all 

flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
foUovring: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excesaive 
maneuvering  that  may  exaceibate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attacL 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibiUty  of  ice  forming 
on  the  uppter  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  letiact 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFH 
43.7).  and  must  be  entered  into  the  aircrafi 
records  showing  compUance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  $§21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199}  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  Hm*  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tbe  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
mite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorats. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  OfBce  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 
James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Diiectomte, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24487  Filed  9-15-97;  8:45  am] 

BMJJNQ  COOe  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-CE-63-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  T303, 310R, 
T310R.  335.  340A,  402B.  402C.  404. 
F406,  414,  414A,  421 B.  421C.  425,  and 
441  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Cessna 
Aircraft  Company  (Cessna)  Models 
T303,  3ieR,  T310R,  335.  340A,  402B, 
402C,  404.  F406,  414.  414A,  421B,  421C. 
425,  and  441  airplanes.  This  proposal 
would  require  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  sp>ecify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for.  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 


proposed  AD  are  intended  to  minimize 

the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 

DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  97-CE-63- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  P.  Dow.  Sr.,  Aerospace  Engineer. 
Small  Airplane  Directorate.  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City.  Missouri  64106. 
telephone  (816)  426-6932.  £Bcsimile 
(816) 426-2169. 

SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rtile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concer.  ed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-63-AD.  Room 
1558. 601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Diflcuflsion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  sur&ce  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  imusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  he 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  In 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encoimtered. 
Therefore,  the  FAA  has  .determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limitedio  airplanes  having  the  same 
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type  design  as  that  of  the  actddent 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  imsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  eqtiipped  with 
unpowered  roll  control  systems  and 


pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  becatue 
the  flight  crew  of  an  airplane  having  an 
luipowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
coimteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occiu«  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  offset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  schediiled 


passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  idng 
conditions,  procediues  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


OockstNo. 


96-CE-01-AO  .. 
96-CE-02-AD  .. 
96-CE-03-AD  .. 
96-CE-04-AD  .. 
96-CE-05-A0  ... 
96-CE-06-nAD  .„ 
96-CE-07-^AD  .. 
g6-NM-13-A0  .. 

96-^m-^4-AD  .. 

96-NM-15-AO  ., 
96-NM-16-AD  .. 
96-NM-17-AO  .. 
96-NM-18-A0  .. 
96-NM-19-AD  .. 
96-UM-20-AD  .. 
96-NM-21-AD  .. 
g6-NM-22-AD  „ 
9&-NM-146-AD 


Mamjfacturer/airpiane  model 


da  Haviland  DHO-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 . 

Beech  99/200/1900  Series „„ 

Oomier  228  Series 

Cessna  208/2088 


Fairct^ild  Aircratt  SA226/SA227  Series  ^. 

Jetstream  3101/3201  

Jetstream  BAe  ATP ^ 

Jetstream  4101  

British  AerosfMce  HS  748  Series  . 


Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/C^4-235  Series  ....„ 

Domier  328-100  Series ~— «.^ 


EMBRAER  EMB-120  Series 

de  Havtiland  DHC-7/DHG-8  Series 

Fokker  F27  Mark  10Q/200/30Q/40(y50(VBOO/70»050  Series 

Short  Brothers  SD3-30/SO3-60/SO3-SHERPA  Series 

Aerospetiaie  ATR-42/ATR-72  Series 


FR2175. 
FR2183. 
FR218a 
FR2172. 
FR2178. 
FR  2189. 
FR  2186. 
FR2144. 
FR  2142. 
FR213Q. 
FR2169. 
FR2166. 
FR2157. 
^R2163. 
FR2154. 
FR2160. 
FR2151. 
FR  2147. 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  eqtiipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules  described  below  wotdd  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procediues  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certainpart  23  airplanes  that  are  equipped  with  tmpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agriciUtiinJ 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  aiipla^s  regularly  exposed  to  icing 
conditions.  The  proposed  rules  aCEact  the  following  airplanes. 


Ahplane  models 


Aeroapace  Techrwlogies  of  Australia,  Modete  N22B  and  N24A 

Haittn  Aircraft  Mfg.  Corporation.  Model  Y12  IV _ 

Partenavia  Costrnzioni  Aeronauticas.  S.pA.  Models  P68,  /^P68TP  300,  AP68TP  600 

Industrie  Aaronautiche  e  Meccaniche  Rtnakto  Piaggio  S.pA.  Model  P-180 

PHatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

PHatus  Britten-Norman  Ltd..  Models  Br^2A.  BN-2B.  and  BM-2T 
SOCATA-Groupe  Aerospatiale.  Model  TBM-700 


Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601.  -601  P.  -602P.  and  -700P 

Twin  Commander  Aircraft  Corporation.  Modete  500,  -500-A.  -500-B.  -500-S,  -500-U,  -520,  -660.  -660-A,  -560-E.  -660- 

F,  -680.  -680-E.  -680FL(P),  -680T.  -680V.  -680W,  -681,  -685,  -690,  -690A,  -690B,  -690C,  -690D.  -695,  -695A. 

-e95B,  and  720. 
Raytheon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporatfen).  Models  E55,  E56/^  58,  58A.  58P,  58PA  58TC. 

58TCA,  60  series,  65-B80  series,  65-B-90  series.  90  series.  F90  series,  100  series,  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation),  Model  2000  „ 

The  New  Piper  Aircraft.  Inc..  Models  PA-46  -31  OP  and  PA-46-350P  

The  New  Piper  Aircraft.  Inc..  Models  PA-23.  PA-23-160,  PA-23-235.  A-23-250.  PA-E23-250.  PA-30.  PA-39,  PA-40,  PA- 

31.  PA-31-300.  PA-31-325,  PA-31-350.  PA-34-200.  PA-34-200T.  PA-34-220T.  PA-42.  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company,  Modete  P210N,  T210N.  P210R.  and  337  series  ..„ „ „ 

Cessna  Aircraft  Company.  Models  T303.  310R.  T310R,  335,  340A.  4028.  402C.  404.  F406,  414.  414A,  4218.  421C.  425. 

and  441. 

SIAI-Marchetti  S.r.l.  (AugusU).  Modete  SF600  and  SF600A  — 

Cessna  Aircraft  Company.  Models  500.  501 .  550.  551 ,  and  560  series 

Sabreliner  Corporation,  Models  40,  60,  70.  and  80  series  

Gulfstream  Aerospace,  Model  G-159  series  

McDonnell  Douglas,  Models  DC-3  and  DC-4  series  

Mitsubtehi  Heavy  Industries,  Model  YS-11  and  YS-11A  series 

Frakes  Aviation.  Model  G-73  (Mallard)  and  G-73T  i 
FairchiW.  Modete  F27  and  FH227  series  


Docket  Ito. 


97-CE-49-AD. 
97-C&-60-AD. 
97-CE-51-A0. 
97-CE-52-AD. 
97-CE-53-AO. 
97-CE-54-A0. 
97-CE-55-AO. 
97-CE-56-AD. 
97-CE-57-AD. 


97-CE-58-AD. 

97-CE-5e-AD. 
97-CE-60-AO. 
97-CE-61-AD. 

97-CE-62-AD. 
97-CE-63-AD. 

97-CE-64-AO. 

97-NM-170-AD. 
97-MM-171-AO. 
97-NM-172-AD. 
97-NM-173-AD. 
97-NM-174-AD. 
97-NM-175-AD. 
97-NM-176-AD. 
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Docket  No. 

Lockheed  Models ~    —   - - 

97-NM-177-AD. 

The  FAA'a  Delmiiuiation 

Following  exainination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  afEected  airplanes  as 
follows: 

•  All  Cessna  Models  T303,  310R, 
T310R.  335,  340A,  402B,  402C.  404, 
F406,  414.  414A,  421B,  421C,  425,  and 
441  airplanes  must  be  prohibited  firom 
flight  in  severe  icing  conditions  (as 
determined  by  certain  visiial  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  Proviiioiis  of  the 
Propoeed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  tbat  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 


Coat  Impact 

The  FAA  estimates  that  4,344 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
ovmer/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
t^Le  the  affected  airplane  owners/ 
operators  to  incorporate  the  proposed 
^JFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safefy  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
p>ower  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fiederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safefy,  Safefy. 

The  PropoMd  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AathoritT:  49  USC  106(g),  40113,  44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directiva 
(AD)  to  read  as  follows: 


Csini  Aircrafl  Coapany  (CHMa):  Docket 
No.  97-CE-63-AD. 

Applicability:  Models  T303,  310R.  T310R, 
335,  340A,  402B,  402C,  404.  F40e.  414.  414A, 
421B,  421C  425.  and  441  airplanes  (all  mtUI 
numbers),  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  t^  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  efiective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crevirmembers 
are  apprised  of  this  change. 
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(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  aiiplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  sur&ces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  residt  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  tha 
performance  and  controlUiility  of  the 
airplane. 

•  During  flight,  severe  icing  conditimu 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  Aies  exists,  immediately  request 
priority  handling  from  Air  TraiEfic  (Control  to 
Bcilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accumulation  of  ice  on  the  upper  suriKsa 
of  the  wing,  aft  of  the  protected  area. 

— ^Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot  when  installed  and 
opeiating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  tiandling  characteristics, 
use  of  the  autopilot  is  prohUiited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  6t 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  severe  icing 
conditions. 

•  All  Mring  icing  inspection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night  [NOTE:  This  supersedes  any  relief 
providod  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
inccwporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

**THE  FOLLOWING  WEATHEK 
GCMWDUIONS  MAY  BE  OU^DUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  tempierattire. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
kang  may  form  at  temperatures  as  cold  as 
— 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 


conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  surfoce  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  "Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  mtist  be  entered  into  the  aircrafl 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  locatitm  where  the  requiiemants  of  this  AO 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
tised  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64106.  The 
request  shall  he  forwarded  through  an 
appropriate  FAA  Maintenance  Inspected, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street  Kansas  Qty,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doa  07-24492  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14CFRPaf139 

[Dodwt  Na  97-CE-S9-AD1 

Rm2120-AA64 

Alrworthlnaaa  Diractlvas;  Raylhaon 
Aircraft  Company  Modal  2000 
Airplanaa  Formarfy  Krwwn  aa  Baach 
Aircraft  Corporation  Modal  2000 
Airplanaa 

AQBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  mkinaking 
(NPRM). 


f:  This  document  propoaee  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Aiioaft  Company  (Raytheon)  Models 
2000  airplanes  (formerly  known  as 
Beech  Aircraft  Corporation  Model  2000 
airplanes).  This  proposal  would  require 
revising  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  specify 
procedures  that  would  prohibit  flig}it  in 
severe  icing  conditions  (as  determined 
by  certain  visual  cues),  limit  or  prohibit 
the  use  of  various  flight  control  devices 
while  in  severe  idng  coiulitions.  and 
provide  the  flight  crew  with  recognitiaa 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  Hie 
proposed  AD  is  prompted  by  the  results 
of  a  review  of  the  requirements  for 
certification  of  these  airplanes  in  idng 
conditions,  new  information  on  the 
icing  environmmt,  and  icing  data 
provided  currently  to  the  fli^t  crew. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimira  the 
potential  hazards  associated  with 
operating  these  airplanes  in  sevora  idng 
conditions  by  providing  more  deariy 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14,  ld97. 
A00RE8SES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  97-CE-59- 
AD,  Room  1558, 601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
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900.  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932,  facsimile 
(816) 426-2169. 

SUPPLaBfTARY  MFOfMATION: 

Camments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  idendiy  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submittsd  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-59-AD."  The  postcard 
will  be  date  stamped  and  returned  to  the 
cominenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 


Rules  Docket  No.  97-CE-59-AD,  Room 
1358,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Diflcuarion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
wUch  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLX)))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
firom  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 


airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
ou\side  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofEset 
directly  by  the  flight  crew.  The  FAA 
alsp  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


DockfMNo. 

Manutodurer/airpiane  model 

Federal  reg- 
ister citation 

96-CE-01-AD 

96-CE-02-AO 

de  HaviJIand  DHC-6  Series 1 „ _ 

EMBRAER  EMB-110P1/EMB-110P2 - ^ 

61  FR  2175. 
61  FR2183. 

96-CE-03-AD 

96-CE-04-AO 

96-CE-05-AO  ... 

96-Ce-06-AO  .-.    . 

Beecti  99/200/1900  Series  

Dnminr  ^:m  9itthait  ,. , , 

Cessna  206/2088   

Fairchild  Aircratt  SA226/SA227  Series „ _ 

61  FR  2180. 
61  FR2172. 
61  FR  2178. 
61  FR  2189. 

96-CE-07-AD 

96-NM-13-AD  

96-NM-14-AD  

96-NM-1VAO  

Jotslream  3101/3201  

JeWream  BAe  ATP  .„ ;...... 

BfiNah  Am^m^  HS  748  SariiM 

61  FR  2186. 
61  FR  2144. 
61  FR  2142. 
61  FR  2139. 

96-NM-16-AD  

96-NM-17-AD  ._ 

Saab  SF340A/SAAB  340B«AAB  2000  Series ~         „      „    ..           ™.       

CASA  C-?1?/CN-?35  Series , 

61  FR  2169. 
61  FR  2166. 

96-NM-18-AD  

Oomier  328-100  Series _ 

61  FR  2157. 

96-N»*-19-AD  

96-NM-20-AD  _ 

EMBRAER  EMB-1 20  Series 

de  Havilland  DHC-7/DHC-8  Series .           

61  FR  2163. 
61  FR2154. 

96-NM-21-AO  

Fokfcar  F27  Mark  100/70Q/30Q/400/fin(VfinO/70fVnfiO  fiitrinn 

61  FR  2160. 

g6-NM-^2-AO 

Short  Brothers  SO3-30/SD3-60/SD3-SHERPA  Series „     

61  FR2151. 
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Oocfcet^4o. 


9&-NM-14&-AO 


Manufacturer/airpiane  model 


AeroapatiaJe  ATR-42/ATR-72  Series 


Federal  Reg- 
ister citation 


61  FR  2147. 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icina 
conditions.  The  proposed  rules  a£fect  the  following  airplanes.  ^^ 


Airplane  models 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A  . 
HartMn  Aircraft  Mfg.  Corporation,  Model  Y12  IV 


Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  P68,  AP68TP  300,  AP68TP  600 
Industrie  Aerorwutiche  e  Meccaniche  RinaJdo  Piaggio  S.pA,  Model  P-180      ™. 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  _ 

Pilatus  Britten-Nonnan  Ltd.,  Models  BM-2A,  BN-2B.  and  BN-2T „ 

SCX^ATA— Groupe  Aerospatiale,  M  del  TBM-700 


Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601,  -601  P.  -602P,  and  -700P _ _  

Twin  Commander  Aircraft  Corporatioi  ,  Models  500,  -50O-A  -500-8,  -500-S,  -500-U,  -620,  -^^TO  "^^560^  -^^ 

F,  -680,  -680-E,  -680FL(P).  -680T,  -680V.  -680W,  -681.  -685,  -690,  -e90A,  -6008,  -6900,  -690D,  -695.  '-696A, 

-6958,  and  720.  ^^ 

Raytheon  Aircraft  Company  (formerly  known  as  Beech  Airaaft  Corporation),  Models  ESS,  E55A,  58,  58A,  58P,  58PA,  58TC 

58TCA,  60  series,  65-B80  series,  66-&-90  series,  90  senes.  F90  series,  100  series.  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  (formerty  kno¥wi  as  Beech  Aircraft  Corporation),  Model  2000  

The  IMew  Piper  Aircraft.  Inc.  Models  PA-48  -310P  and  PA-46-350P  _. 

The  New  Piper  Aircraft,  Inc.,  Models  PA-23,  PA-23-160.  PA-23-236,  PA-23-250,  PA-e»^.  PA^  PA^^''p^^ 

PA-31.  PA-31-300.  PA-31-325,  PA-31-350.  PA-34-200,  PA-34-200T.  P/^-34-220T.  PA-42.  PA-4a-720.  PA~(2-100a' 

Cessna  Aircraft  Company,  Models  P210N,  T210N,  P210R.  and  337  series  

Cessna  Aircraft  Company.  Models  T303,  31  OR,  T310R,  335,  340A.  4028,  402C,  404,  F406,  'iuy4V4*^'42^B^^^'c"i26, 

and  441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A 

Cessna  Aircraft  Company.  Models  500.  501.  550.  551,  and  560  series ^.JIT  " 

Sabreliner  Corporation.  Models  40,  60,  70.  and  80  series ..    ,,_, " "*" 

Gulfstream  Aerospace,  Model  G-159  series  ZI!~Z™."™~U  "ZZ 

McDonnell  Douglas,  Models  DC-3  and  DC-4  series  _ Z "'""  "!!~""  "     '  " 

Mitsubishi  Heavy  Industries.  Iwlodel  YS-11  and  YS-11A 
Frakes  Aviation,  Model  G-73  (MaHard)  and  G-73T 
Fairchild.  Models  F27  and  FH227 
Lockheed  Models „ 


Docket  No. 


»7-CE-4»-AD. 
97-QE-6Q-AD. 
97-CE-51-AD. 
97-CE-52-AD. 
97-CE-53-AO. 
97-CE-54-rAD. 
97-CE-55-AD. 
97-CE-56-AO. 
97-CE-57-AD. 


97-CE-68-AO. 

97-CE-6e^AD. 
97-CE-60-AD. 
97-CE-61-AD. 

97-CEr«2-AO. 
97-CE-63-AO. 

97-CE-64-AD. 

97-NM-170-AO. 

97-NM-171-AD. 

97-NM-172-AD. 

97-NM-173-AD. 

97-NM-174-AD. 

97-NM-175-AD. 

97-NM-176-AD. 

97-NM-177-AD. 


Tbe  FAA's  DetBrmination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Raytheon  Model  2000  airplanes 
must  be  prohibited  from  flight  in  severe 
icing  conditions  (as  determined  by 
certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 


Explanation  of  tlkaProvnions  of  the 
Propoaod  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  diat 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposiad  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  HanHling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues) 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfeces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 


flight  into  known  or  forecast  icing 
conditions  at  night 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
pKX»dures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  vidien 
ice  is  observed  forming  aft  of  the 
protected  surfeces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procediires  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

The  FAA  estimates  that  51  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
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approxiinately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11]  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  USC  106(g),  40113.  44701. 

130.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytkaon  Aircraft  Company  (Kaythaon): 

Docket  No.  97-CE-59-AD. 

Applicability:  Model  2000  airplanes  (all 
serial  numbers),  (formerly  known  as  Beech 
Aircraft  Corporation  Model  2000  airplanes), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
o%mer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  tlie  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  foUowdng: 

(a)  Witiiin  30  days  after  the  effBCtive  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  tliis  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  Qight  crewmembers 
are  apprised  of  tiiis  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitatioos  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"ViAMNDiG 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  tlie  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  suxfeces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  slied  using  the  ice  protection 


systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane.  During  flight,  severe  icing 
condiUons  tiiat  exceed  those  for  which  the 
airplane  is  certificated  shall  be  determined 
by  the  following  visual  cues.  If  one  or  more 
of  these  visual  cues  exists,  inunediately 
request  priority  handling  from  Air  Traffic 
Control  to  focilitate  a  route  or  an  altitude 
change  to  exit  the  icing  conditions. 
— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 
— ^Accumulation  of  ice  on  the  upper  surface 
of  the  wing,  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditioiu. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  (NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-apptoved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splaUer  on  impact 
at  temperatures  l>elow  0  degrees  Celsius 
ambient  air  temperattire. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVnOIWMENT: 

These  procedures  are  applicable  to  all 
Qight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  annmd  freezing 
with  visible  moisture  present  If  the  visual 
cues  sp)ecified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  ot>served,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  bcilitate  a  route 
or  an  alUtude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exaceitiate  contnri 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
unconunanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
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of-attack,  %vith  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  norxnal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  $  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 
'  %         (c)  Special  Qight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  AirpUios 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558. 601 E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 
lamas  E.  Jackson, 

Acting  Manager,  Small  Airplane  Dinctmate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-24491  FUed  9-15-97;  8:45  am) 
MUJNQ  CODE  4mO-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  97-CE-62-AO] 

RM2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  21  ON.  P210N, 
P210R,  and  337  Series  Airplanes 

AGB4CY:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  Cessna  Aircraft 


Company  (Cessna)  Models  210N. 
P210N,  P210R,  and  337  series  airplanes. 
This  proposal  would  require  revising 
the  FAA-approved  Airplane  Flight 
Manual  (AJ^)  to  specify  procedtues 
that  would  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices  while  in 
severe  icing  conditions,  and  provide  the 
flight  crew  with  recognition  cues  for, 
and  procedures  for  exiting  from,  severe 
icing  conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currentiy  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Cotmsel. 
Attention:  Rules  Docket  No.  97-CE-63- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rides  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932,  facsimile 
(816) 426-2169. 

8UPPL£MB«TARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maldng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  aiul  energy  aspects  of 


the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-63-AD."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  ctipy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-63-AD,  Room 
1558,  601  E.  12th  Street,  iCansas  Qty, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
wUch  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  imusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may     . 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  cdltification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
iciiig  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
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flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsaiiB 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 


type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  imsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  syistems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 


counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  offset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 

Manufacturer/airplane  model 

Federai  Regtsiar 
dtation 

96-CE-01-AO _.. 

96-CE-02-AD  ....    

96-CE-03-AD „ 

96-CE-04-AD 

96-CE-05-AO ~ 

de  Havilland  DHC-6  Series .'. ..    „ „     

EMBRAER  EMB-110P1/EMB-110P2  ...    

Beech  99/200/1900  Series  ..... 

Domier  228  Series 

Cessna  208/2088  „     . 

61  FR2175 
61  FR2183 
61  FR2180 
61  FR2172 
61  FR  2178 

96-CE-06-AD 

96-CE-07-AO 

96-NM-l^-iAD  

96-NM-14-AO  ...    .... 

Fairctittd  Aircraft  SA226/SA227  Series .._     ™      .._    

Jetstream  3101/3201  „    

Jetstream  BAe  ATP _..     .„.     ._ 

Jetstream  4101  

61  FR  2189 
61  FR2186 
61  FR2144 
61  FR  2142 

96-NM-15-AO  

96-NM-16-AD ... 

96-WH*-17-AD  

96-Nly>-18-AD 

96-NM-19-AD 

96-NM-20-AO 

British  Aerospace  HS  748  Series _    

Saab  SF340A/SAAB  340a/SAAB  2000  Series 

CASAC-212/CN-235  Series „     .    

rVyTii«r.Vfl-inn  fUwifls                            ,  ,.„ 

EMBRAER  EMB-120  Series _.     

de  Havilland  DHC-7/DHC-8  Series _   „. .    .  . 

61  FR  2139 
61  FR  2169 
61  FR  2166 
61  FR  2157 
61  FR  2163 
61  FR  2154 

96-^M-2V-AO  

96-NM-22-AD 

96-^m-^4e-AD 

Fokker  F27  Maik  10a«XV30a/400/500/600/700A)50  Series  ..    ..- 

Short  Brothers  SD3-3Q/SC»-60/SD3-SHERPA  Series      

Aerospatiale  ATR-42/ATR-72  Series „ 

61  FR  2160 
61  FR  2151 
61  FR  2147 

Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  pari  25  and  certain  pari  23  airplanes  that  are  equipped  with  impowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  rules  affect  the  following  airplanes. 


Airplane  modeis 


Aerospace  Technologies  of  Australia,  Models  1^228  and  N24A  .._ ,.. „ 

Harbtn  Aircraft  Mfg.  Corporation,  Model  Y12  iV „ 

PWlenavia  Costnjzioni  Aeronauticas,  S.p.A.,  Models  P68,  AP68TP  300,  AP68TP  600 _ 

Industrie  Aeronautiche  e  Meccaniche  Rinaldo  Piaggk),  S.pA,  Model  P-180 „ 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  „ 

PHatus  Britten-Norman  Ltd..  Models  BN-2A,  BN-2B.  and  BM-2T 

SOCATA— Groupe /Verospatiale.  Model  TBM-700 

Aerostar  Aircraft  Corporation,  Models  PA-60-600.  -601.  -601  P.  -602P.  and  -700P  

Twin  Commander  Aircraft  Corporation.  Models  500.  -500-/^  -500-8,  -500-S,  -500-tJ.  -520,  -560,  -660-A.  -560-E.  -560- 

F.  -680.  -680-E.  -680FL(P),  -680T,  -680V.  -680W,  -681,  -685,  -690.  -690A,  -6908.  -6900.  -6900,  -695.  -695A. 

-6956.  and  720. 
Raytheon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corporation),  Models  E55,  E55A.  58,  58A,  58P,  58P/V,  58TC. 

58TCA.  60  series.  65-880  senes,  65-8-90  senes.  90  series,  F90  series,  100  senes,  300  series,  and  8300  series. 

Raytheon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation).  Model  2000  

The  New  Piper  Aircraft.  Inc..  Models  PA-46-310P  and  P/^-46-350P 

The  New  Piper  Aircraft.  Inc.,  Models  PA-23.  PA-23-160,  PA-23-235,  PA-23-250,  PA-E23-250,  PA-30.  PA-39,  PA-40, 

PA-31.  PA-31-300.  PA-31-325,  PA-31-350,  PA-34-200.  PA-34-200T.  PAr-34-220T,  PA-42,  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N.  T210N.  P210R.  and  337  series  , 

Cessna  Aircraft  Company.  Models  T303,  310R.  T310R.  335,  340/V  4028.  402C.  404.  F406,  414,  414A.  4218.  421C.  425.  and 

441. 

SIAI-Marchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A 

Cessna  Aircraft  Company,  Models  500,  501,  550.  551.  and  560  series  ....„ 


Docket  No. 


97-CE-49-AD 
97-CE-50-AD 
97-CE-61-AD 
97-CE-52-AD 
97-CE-63-A0 
97-CE-54-AD 
97-CE-55-AO 
97-CE-56-AD 
97-CE-57-AD 


97-CE-58-AD 

97-CE-6&-AD 
97-CE-60-AD 
97-CE-61-AD 

97-CE-62-AD 
97-CE-63-AD 

97-CE-64-AD^ 
97-NM-170-AD 
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Airplane  models 

Sabralirter  Corporatnn,  Models  40,  60,  70,  and  80  <. 

Gutfstream  Aerospace,  Model  G-159  series  

McDonnell  Douglas,  Models  DC-3  and  DG-4  aeries 
Mitsubishi  Heavy  Industries.  Model  YS-11  and  YS-11A  s 
Frakes  Aviation,  Model  G-73  (Mallard)  and  &-73T  i 

FairchikJ,  Models  F27  and  FH227  series 

Lockheed  Models 


Docket  No. 


97-NM-171-AO 
97-NM-172-A0 
97-NM-173-A0 
97-NM-174-AD 
97-NM-175-AD 
97-NM-176-AD 
97-NM-177-AO 


The  FAA's  Detenninatbm 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Cessna  Models  T210N,  P210N, 
P210R,  and  337  series  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procediues  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  Australia  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement 

Explanation  of  die  Proviaioiis  of  tibe 
Propoaed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occvir,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night 


This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  sur&ces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

The  FAA  estimates  that  1,208 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figiuv  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  foture  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalctilable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  ^ates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  disctissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule'*  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  IDocket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

Liat  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safefy,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-^AIRWORTHINE8S 
DIRECTIVES 

.  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aitfhorttr-  49  use  106(g),  40113, 44701. 

130.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

CoBis  Aircraft  Company:  Dockst  No.  97- 
CE-62-AD. 
Applicability:  Models  T210N  (Serial 
Number  (S/N)  21063641  through  21064897), 
P210N  (S/N  P21000386  through  P21000834), 
P210R  (all  serial  numb«s),  and  the  337 
Series  Airplanes  (all  serial  numben), 
certificated  in  any  categoiy. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  .the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
•ubject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addiessed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eUminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFMl  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  ait  of  the  protected  surfeces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controlli^ility  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  ia 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accumulation  of  ice  on  the  lower  surface 
of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  In  severe  icing 
conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 


forecast  icing  conditions  at  night.  INOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  INFUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  Impact 
at  temperatures  below  0  degrees  CaUius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  tem{>erature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increoaed  vigilance  ia 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
foUownng: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  In  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacertiate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  In  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 

I  normal,  poasibly  ait  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7). 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  fkermits  may  be  issued  in 
accordance  with  $$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
ad^tistment  of  tha  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenaiice  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(a)  All  persons  affiacted  by  this  directive 
may  examine  Information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 
Jamas  E.  Jackson, 

Acting  Manager,  Small  Airplane  Dinctorate. 
Aircraft  Certification  Service. 
[FR  Doc.  97-24490  Filed  9-15-«7;  8:45  am] 
MLLMQ  oooc  4aia-i«-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Dodwt  Na  97-CE-64-A01 

RlN2120-AAe4 

Aimrorthiness  Directlvas;  PHatus 
Britten-Norman  Limited  BN-2A,  BN- 
2B,  and  BN-2T  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Britten-Nonnan  Limited  BN-2A,  BN- 
2B,  and  BN-2T  series  airplanes.  This 
proposal  would  require  revising  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
infonnation  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
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defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-54- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Conunents 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MFORMATNM  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  ICansas  Qty,  Missouri  64106, 
telephone  (816)  426-6932,  Cacsimile 
(816) 426-2169. 

SUPPLaCNTARY  MFORMAT10N: 
Camments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposi9d  rule  by  submitting  such 
written  data,  vievrs,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commwits  to 
Docket  No.  97-CE-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-54-AD,  Room 
1558. 601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106. 

Discufluon 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
wldch  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  ri^t-wing- 
down  ccmtrol  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acciunulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  ciews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 


conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicated 
the  airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  tmsaCs 
condition  (described  previously  as 
control  difficulties  following  op>eratian 
(tf  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adeqiiate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  highar 
priwity  on  airplanes  equipped  with 
impowered  roll  control  systems  and 
pneiunatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowraed  roll  control  system  must 
rely  solely  on  physical  strength  to 
coimteract  roll  control  anomalies, 
whereas  a  roll  cohtrol  anomaly  that 
occurs  on  an  airplane  having  a  povrered 
roll  control  system  need  not  be  ofbet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priorify  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these  - 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 


96-CE-01-AD 
96-CE-02-^D 
96-CE-03-AD 
96-CE-04-AD 
96-CE-06-AD 
96-CE-06-AO 
96-CE-07-AD 
96-NM-13^AO 
96-NM-14-AO 
96-NM-15-AD 


Manufacturat/airpiane  modal 


de  HaviHand  OHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 . 

Beech  99/200/1900  Series  

Domier  228  Series 

Cessna  208/2088  

Fairchild  Aircraft  SA226/SA227  Series  , 

Jetstream  3101/3201  „ 

Jetstream  BAe  ATP 

Jetstream  4101  _ 

British  Aerospace  HS  748  Series 


Federal  Rsgirtar 

..  .' 

niaiion 


61  FR2175 
61  FR  2183 
61  FR  2180 
61  FR2172 
61  FR  2178 
61  FR2189 
61  FR  2186 
61  FR2144 
61  FA  2142 
61  FR  2139 
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Docket  No. 


Manu1acturer/airp<ane  modet 


Federal  Register 
citation 


96-NM-16-AO  .. 
96-NM-17-AD  .. 
96-NM-18-AD  „ 
96-NM-1»-AD  „ 
96-f4M-20-AO  .. 
96-NM-21-AO  .. 
96-NM-22-AD  „ 
95-NM-146-A0 


Sa^  SF340A/SAAB  340e/SAAB  2000  Series 

CASA  C-212A:N-235  Senes  „ 

Domier  328-100  Series 

EMBRAER  EMB-120  Series 


de  Havilland  DHC-7/DHC-8  Series  

Fokker  F27  Maik  1 00/200AJOO/400/500/600/700/050  Series 

Short  Brothers  SD3-30/SD3-6C/SD3-SHERPA  Series  

Aerospatiaie  ATR-42/ATR-72  Series  ~ 


61  PR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 


2169 
2166 
2157 
2163 
2154 
2160 
2151 
2147 


Since  issuance  of  those  AD's.  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  aie  not  used  in  regularly  scheduled  passenger  senrice.  Like  the  AD's  written  in  1996,  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procediues  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agric\dt\ual 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  rules  affect  the  following  airplanes. 


Airplane  models 


Docket  No. 


Aerospace  Techrwtogies  of  Australia.  Models  N22B  and  N24A 

HartJin  Aircraft  Mfg.  Corporation,  Model  Y12  IV 

Partenavia  Costriizioni  Aeronauticas.  S.p.A.,  Models  P68.  AP68TP  300.  AP68TP  600 

IrxkiSthe  Aerorviutiche  e  Meccanicffe.  Rinakfo  Piaggk)  S.pX,  Modal  P-180  .^.... 

Pilatus  Aircraft  Ltd..  Models  PC-12  and  PC-12/45  .... 

Pilatus  Bntten-Norman  Ltd..  Models  BN-2A,  BN-2B,  and  BN-2T 

SOCATA — Groupe  Aerospatiale,  Model  TBM-700 . 

Aereetar  Aircraft  Corporation,  Models  PA-60-600.  -601.  -601  P.  -602P.  and  -700P  _ „ - 

Twin  Commander  Aircraft  Corporation.  Models  500.  -500-A.  -600-B.  -500-S.  -500-U,  -520.  -660.  -560-A.  -S60-E.  -660- 

F.  -680.  -680-E.  -680FL{P).  -680T.  -680V.  -680W.  -681.  -685.  -690.  -690A.  -690B.  -6900.  -6900,  -«96.  -695A. 

-6958.  and  720.. 
Raytheon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation).  Models  E55.  E55A.  58,  58A.  58P.  58PA,  58TC. 

58TCA.  60  series.  65-880  series.  65-8-90  series.  90  series.  F90  aeries.  100  series.  300  series,  and  8300  series. 

Raytf>eon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporation),  Model  2000  

The  New  Piper  Aircraft.  Inc.,  Models  PA-46  -31  OP  and  PA-46-350P  

The  New  Piper  Aircraft,  Inc.  Models  PA-23,  PA-23-160.  PA-23-235.  PA-23-250.  PA-E23-250.  PA-SO.  PA-39.  PA-40. 

PA-31.  PA-31-300,  PA-31-325.  PA-31-350.  PA-34-200.  PA-<J4-200T,  PA-34-220T.  PA-42.  PA^42-720.  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N.  T210N.  P210R.  and  337  series  _ _ 

Cessna  Aircraft  Company,  Models  T303.  31  OR,  T310R,  335,  340A.  4028.  402C.  404.  F406.  414.  41 4A,  4218.  421 C.  425.  and 

441. 

SIAI-MarcheOi  S.r.l.  (Augusta).  Models  SF600  and  SF600A „ 

Cessna  Aircraft  Com^fjany,  Models  500.  501 ,  550.  551 .  and  560  series ,. 

Sabreliner  Corporation.  Models  40.  60.  70,  arxl  80  series  

Gutfstream  Aerospace.  Model  G-159  series  

McDonnell  Douglas.  Models  DC-3  and  DC-4  series  

MitsutMshi  Heavy  Industnes.  Model  YS-1 1  and  YS-1 1 A  series 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  series 

FairchiW.  Models  F27  and  FH227  series 


97-CE-49-AO 
97-CE-50-^UD 
97-CE-51-AD 
97-CE-62-AD 
97-CE-53-AD 
97-CE-54-AD 
97-CE-55-AD 
97-CE-56-AD 
97-CE-57-AD 


97-CE-68-AO 

97-CE-59-AO 
97-CE-60-AD 
97-CE-61-AD 

97-CE-62-AO 
97-Ce-63-AD 

97-CE-64-AD 

97-NM-170-AD 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-^kO 

97-NM-174-AD 

97-NM-175-AD 

97-NM-176-AD 

97-NM-177-AD 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Pilatus  Britten-Norman  Models 
BN-2A.  BN-2B,  and  BN-2T  airplanes 
must  be  prohibited  from  flight  in  severe 
icing  conditions  (as  determined  by 
certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 


The  FAA  has  determined  that  such 
limitations  and  procedures  currenUy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactiued  in  England  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regtilations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Propoeed  AD 

Since  an  unsafe  condition  has  been 
identified  which  an  unrecoverable  roll 
upset  may  occnir,  as  a  result  of  exposure 


to  severe  icing  conditions  that  are 
outside  the  icing  limits  for  which  the 
airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procediues 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visutd  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 
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•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  luioMm  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if     ' 
unusual  lateral  trim  requirements  <v 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for.  and  procediues  for 
exiting  firom,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  S60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
scdiety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  witii  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regtilatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Liat  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy,  Safefy. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-nAIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
cofatinues  to  read  as  follows: 

AntlMirity:  49  USC  106(g),  40113, 44701. 

f30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Pilatna  Britten-Nonnan  Limited:  Docket  Na 
97-CE-54-AD. 

Applicability:  BN-2A,  BN-2B,  and  BN-2T 
series  airplanes  (all  serial  Qumben), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  aCbcted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  tlie  unsafe  condition  has  not 
been  eliminated,  tlie  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
icing  conditions  l^  providing  more 


clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  efiisctive  date 
of  this  AD,  accomplish  tiw  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembeta 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Fl^t  Manual  (AFM)  by  incorporating  the 
fioUowing  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accompiiahad  by  inaeitiDg 
a  copy  of  this  AD  in  the  AFM. 

"WAINING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  tat 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
cryatals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  di^rade  the 
perCormance  and  controllability  of  the 
airplane. 

•  During  flight  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
bcilitete  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Acciunulation  of  ice  on  the  lower  surfoce 
of  the  wing  aft  of  the  protected  area. 

— ^Accumulation  of  ice  on  the  engine  "^'f«^lff^ 
and  propeller  spiimers  farther  aft  than 
nwinally  observed. 

•  Since  the  aatopiiot.  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  m 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM 

"TBE  FOLLOMONG  WEATHER 
CCmDinONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGin-  ICING 

•  Visible  rain  at  temperatxires  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  '""pfl 
at  temperatures  below  0  degrees  Celsius 
ambieat  afr  temperature. 
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PROCEDUKES  FOR  EXITING  THE  SEVERE 
IC3NG  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  rovte 
or  an  altitude  change  to  exit  the  severqj^ing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Oo  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  uniisual  roll  response  or 
uQcommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  lower  surface  further  aft  on  the  wing 
than  normal,  possibly  ait  of  the  protected 


Issued  in  Kansas  City,  Missouri,  on 
Septembers,  1997. 
James  E.  lackaon. 

Acting  Manager.  Small  Airplane  Directotate, 
Aircraft  Certification  Service. 

[FR  Doc.  97-24489  Filed  9-1&-97;  8:45  am) 
BIUJNO  CODE  4«10-1»m 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  thre  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7).  and  must  be  entered  into  the  aircraft 
reconls  showiitg  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  ot 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane  Directorate. 

NotB  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affiected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 


FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  P.  Dow,  St.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  425-6932,  fecsimile 
(816) 426-2169. 

SUPPLQMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      ConunentB  Inirited 


Federal  Aviation  Administration 

14  CFR  Part  39 

p)octot  Na  ST-CE-eO^AO] 

RIN2120-AAe4 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-46-310P 
and  PA-46-350P  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  The  New  Piper 
Aircraft,  Inc.  Model  PA-46-310P  and 
PA— 46-350P  airplanes.  This  proposal 
would  require  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  restdts  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  Eire  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  97-CE-60- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  alxtve.  All 
communications  received  on  ot  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nde.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabilify  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-60-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  Cify, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
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down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  coidd  result  in  a  roll  ujpset 
from  which  the  flight  crew  may  be 
luiable  to  recover. 

The  atmospheric  conditions  (fi'eezing 
drizzle  or  SLD  conditions)  that  may    ' 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  mre  encoimtered. 


Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 


condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofEset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(ad's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD'S  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 


Docket  No. 


8»-CE-01-AD .. 
96-CE-02-AO  .. 
96-CE-03-AD. 
96-CE-04-AD  .. 
96-CE-05-AD  ... 
96-CE-0&-AD  .;. 
96-CE-07-AD  „. 
96-NM-13-AD  .. 
96-^M-i4-AD  .. 
96-NM-15-AD  .. 
96-NM-16-AD  .. 
96-NM-17-AD  ... 
9&-NM-18-AD  .. 
96-NM-19-AD  .. 
96-NM-20-AD  .. 
96-NM-21-AD  .. 
96-NM-22-AD  .. 
95-NM-146-AD 


Manufacturw/Wrplane  model 


de  HavHIand  DHC-6  Sefies  ....„ 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series 

Oomief  228  Series 

Cessna  208/2088  ..„ 


Fairchild  Aircraft  SA226/SA227  Series  .... 

Jetstream  3101/3201  

Jetstream  BAe  ATP 

Jetstream  4101  „ 

British  Aerospace  HS  748  Series 


Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  G-212/CN-235  Series 

Domier  328-1 00  Series 

EMBRAER  EMB-120  Series 

de  HavHIarxi  DHC-7/DHC-8  Series 


Fokker  F27  Mari(  100/200/300/400/500/600/700/050  Series 

Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series. 

Aerospatiale  ATR-42/ATR-72  Series 


Federal  RegiBlar 
cnBon 


FR2175 

FR2183 

FR2180 

FR2172 

FR  2178 

FR2189 

FR2188 

FR2144 

FR  2142 

FR2139 

FR2169 

FR2166 

FR  2157 

FR2163 

FR2154 

FR2160 

FR  2151 

FR2147 


Since  issuance  of  Uiose  AD's.  die  FAA  has  determined  diat  similar  AD's  should  be  issued  for  similariy  equipped 
airplanes  diat  are  not  used  in  regularly  scheduled  passenger  service.  Like  Uie  AD's  written  in  1996,  die  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
Uiese  conditions,  and  prohibitions  on  die  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  Uiat  are  equipped  widi  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultiual 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  ndes  affect  the  following  airplanes. 


Airplane  models 


Aerospace  Techrwiogies  of  Australia.  Models  N22B  and  N24A 

Harbin  Aircraft  Mig.  Corporation.  Model  Y12  IV 

Partenavia  Costnizioni  Aeronauticas,  S.p.A.,  Models  P68,  AP68TP  300,  APbSp "wO 

Industrie  Aeronautiche  e  Meccaniche  RinaWo  Piaggio  S.pA,  Model  P^ISO  

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  ....!..""""' 

Pilatus  BrittervNorman  Ltd.,  Models  BN-2A,  BN-2B,  and  Bh^2T 
SOCATA— Groupe  Aerospatiale.  Model  TBM-700 


Aerostar  Aircraft  Corporatton,  Models  PA-6&-600,  -€01,  -€01P,  -602P,  and  -700P  „.      

Twin  Commander  Aircraft  Corporation,  Models  500,  -500-A,  -500-8,  -600-S,  -500-u!  ^^,  -^660  "^^^j^ •■^J^J^j^-;;^^ 

F.  -680,  -680-E.  -680FL(P),  -680T,  -«80V.  -680W,  -681.  -685.  -690.  -e90A.  -6908.  -690C.  -«90D.  -695.  '-69SA. 

-695B,  and  720. 


DoctcelNo. 


97-CE-48-AD 
97-CE-50-AD 
97-CE-51-AD 
97-CE-52-AD 
97-CE-53-AD 
97-CE-54-A0 
97-CE-55-AD 
97-CE-66-AD 
97-CE-67-AO 
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Docket  No. 


Raytheon  Aircraft  Company  (formerly  kno«vn  as  Beech  Aircraft  Corporation).  Models  E55.  E55A.  58,  58A.  58P.  58PA,  58TC, 
58TCA.  60  series.  65-880  senes.  65-8-90  series.  90  series.  F90  series.  100  sehes,  300  series,  and  8300  series. 

Raytheon  Aircraft  Company  (formerly  known  as  8eech  Aircraft  Corporation).  Model  2000  — ™ - 

The  New  Piper  Aircraft.  Inc.  Models  PA-46  -<310P  and  PA-^t6-350P  

The  New  Piper  Aircraft.  Inc..  Models  PA-23,  PA-23-160.  PA-23-235,  A-23-250,  PA-E23-250,  PA-30.  PA-39.  PA-40,  PA- 
31,  PA-3 1-300.  PA-31-325,  PA-31-360.  PA-34-200.  PA-34-200T.  PA-34-220T.  PA-42.  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N,  T210N.  P210fl.  and  337  series  „ 

Cessna  Aircraft  Company,  Models  T303,  310R,  T310R.  335.  340A.  402B.  4020.  404.  F406.  414.  414A.  421B.  4210.  425. 
and  441. 

SIAl-Marchelti  S.r.l.  (Augusta).  Models  SF600  and  SF600A 

Cessna  Aircraft  Comipany,  Models  500.  501,  560.  561,  and  560  aeries 

SatxBliner  Corporation.  Models  40.  60.  70.  and  80  series 

GuNstream  Aerospece.  Model  G-150  series  ~..~.. 

McOonnett  Douglas.  Models  DC-3  and  0C~4  series  

Mitsubishi  Heevy  Industries.  Model  YS-1 1  and  YS-11A  series 

Frakes  Aviation.  Modal  G-73  (Mallard)  and  G-73T  series 

Fairchild.  Models  F27  and  FH227  series  _ 

Lockheed  Models 


97-CE-68-AD 

97-CE-59-AD 
97-CE-60-AD 
97-CE-«1-AD 

97-CE-62-AD 
97-CE-83-AD 

97-CE-64-AO 

97-NM-170-AD 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-AD 

97-NM-174-AD 

97-NM-1 75-AO 

97-N»*-176-AD 

97-l«*-177-AD 


"Ae  FAA's  Detennimation 

Following  examination  of  all  relevant 
infonnation,  the  FAA  has  detennined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual' 
(AFM)  for  the  afiected  airplanes  as 
follows: 

•  All  Piper  Model  FA-46-310F  and 
PA-46-350P  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  eiirplanes. 

These  airplane  models  are 
manu&ctiued  in  Australia  and  are  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  handling  firom  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues): 


•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA -approved  AFM  to  specify 
procedures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  sur&ces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered:  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  399  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  caimot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  CXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  {Kwitive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  SubjectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  USC  106(g).  40113, 44701. 

130.13    [AmMMlMq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

The  New  Piper  Aircraft.  Inc.:  Docket  No. 
97-CE-60-AD. 

Applicability:  Models  PA-46-310P  and 
PA-4&-350P  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe^er  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  ninth  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  efifective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (aK2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM 

"WASNTNG 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 


which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ica 
crystals)  may  result  in  ice  build-up  on 
protected  sur&ces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
sjrstems,  and  may  seriously  degrade  the 
performance  and  controlli^ility  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
bcilitate  a  route  or  an  altitude  change  to  exh 
the  icing  conditions. 
— ^Unusually  extensive  ice  accumulation  on 

the  airframe  and  windshield  in  areas  not 
normally  otiserved  to  collect  ice. 
— ^Accumulation  of  ice  on  the  upper  surface 
of  the  wing  ait  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics. 
»ise  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirementa  or 
autopilot  trim  warnings  are  encountered 
wdiile  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).J" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CCmDUdVE  TO 
SEVERE  IN-HJGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temfterature. 

PKOCEDUKES  FOR  EXFTING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temfwratures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditioiu  are  observed,  accomplish  die 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  bciUtate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 


than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  tmusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  aogle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of.«ttack,  with  the  possibility  of  ice  forming 
on  the  upper  surfrtce  further  ait  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  imtil  the  airframe  is  clear  of  ioa. 

•  Report  these  weath«  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  tjy 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  tlw  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permita  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Avtation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  reqiiiremento  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  FAA,  1201  Walnut 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Iiupector. 
wdto  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existmce  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601  E. 
12th  Street  Kansas  Cify.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1997. 

Junes  E.  Jackson, 

Acting  hianager.  Small  Airplane  Directmata, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24494  Filed  9-15-97;  8:45  am] 
aajjNO  oooE  4aio-i3-u 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14CFRPart38 

[Doctot  Na  97-CE-61-ADI 

RIN2120~AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-23,  PA- 
23-160,  PA-23-235,  PA-23-250.  PA- 
E23-2S0,  PA-aO,  PAr-39,  PA-40,  PA- 
31,  PA-31-300,  PA-31-325.  PA-31- 
350,  PA-34-200,  PA-34-200T.  PA-34- 
220T,  PA-42.  PA-42-720,  PA-42-1000 
Airplanes 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  mlemaking 
(NPRM). 

summary:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  The  New  Piper 
Aircraft.  Inc.  (Piper)  Models  PA-23, 
PA-23-160,  PA-23-235,  PA-23-250. 
PA-E23-250.  PA-30,  PA-39.  PA-40, 
PA-31,  PA-31-300.  FA-31-325.  PA- 
31-350.  PA-34-200.  PA-34-200T,  PA- 
34-220T,  PA-42.  PA-42-720.  PA-42- 
1000  airplanes.  This  proposal  would 
require  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
fUght  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  97-CE-61- 
AD.  Room  1558. 601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate.  Aircraft 
Certification  Service.  1201  Walnut,  suite 
900.  Kansas  City,  Missouri  64106, 
telephone  (816)  425-6932,  facsimile 
(816) 426-2169. 

SUPPt.EMBfTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wrill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMe 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-61-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Diacuseioo 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 


wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wring- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acciunulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SUi  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafio 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  concfitiona 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996.  the  FAA 
fbimd  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
cotmteract  roll  control  anonialies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
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roll  control  system  need  not  be  offset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 


follov^ng  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 


conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models.' 


Docket  No. 


96-CE-01-AD  .. 
96-CE-02-AD  .. 
96-CE-03-AD_ 
96-CE-04-AO  .. 
96-CE-05-AD  .. 
96-CE-06-AD  .. 
96-CE-07-AO  .. 
96-NM-13-AD  . 
96-NM-14-AD  . 
9&-NM-15-AD  ., 
96-NM-16-AD  ., 
96-NM-17-AD  ., 
96-NM-18-AD  .. 
96-N^^-19-AD  .. 
96-NN*-20-AD  .. 
96-NM-21-AO  .. 
96-NM-22-AD  .. 
95-NM-146-AD 


Manutocturer/airplane  model 


de  Havilland  DHC-6  Series 

EMBRAER  EMB-110P1/EII4B-110P2  . 

Beech  99C00/1900  Series  

Domier  228  Series .1 

Cessna  208/208B  „_ 

FairchHd  Aircraft  SA226/SA227  Series 

Jetstr«am  3101/3201  

Jetsi.eam  BAe  ATP 

Jetstream  4101  "... 


British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series „ 

EMBRAER  EMB-120  Series 


de  Havilland  DHC-7/DHC-8  Series '. 

Fokker  F27  Mark  100/200/300/400/500/800^00^  Seriw 

Short  Brothers  SD3-^0/SD3-60«D3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Series 


Federal  Register 

citation 


FR2175 
PR  2183 
PR  2180* 
PR  2172 
PR  2178 
PR  2189 
PR  2186 
PR  2144 
PR  2142 
PR  2139 
PR  2169 
PR  2166 
PR  2157 
PR  2163 
PR  2154 
PR  2160 
PR  2151 
PR  2147 


Smce  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  m  regukrly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  propSsed 
rules  descnbed  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  wdtina 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  «od  certain  part  23  airplanes  that  are  equipped  with  unpowered  aileron  control  and  pneumatic  de-icing 
boots^  The  part  23  NPRMs  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agriculturd 
^iK"*"^  that  are  used  m  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  ndes  affect  the  following  airplanes.  o        j       k  »-*^ 


AJrpiane  rrKxlels 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A 

Hartin  Aircraft  MIg.  Corporation,  Model  Y12  IV !,.......!."."."!".. 

Partenavia  Costruzioni  Aeronauticas,  S.pA..  Models  P68,  APMTP  300,  AP68TP^^^ 
Industrie  Aeronautiche  e  Meccaniche  RinakJo  Piaggio  S.pX  Model  P-180  „ 

PilatusAircraft  Ltd.,  Models  PC-12  and  PC-12/45  „.'. 

Pilatus  Britlen-Norman  Ltd.,  Models  BN-2A,  BNI-2B.  and  Bi^i^2T".l"...!Z™™™  ™""~ 
SOCATA— Groupe  Aerospatiale,  Model  TBM-700  


Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -«01,  -601 P,  -602P,  and  -700P  ™  ™  ™ 

Twin  Commander  Aircraft  Corporation.  Models  500,  -500-A,  -50O-B.  -W-S,  -600^  ^^".^  ■^i60^""-l5«Cp'"IIfifinI 

^e^i,^'  "*^^''^'  "^^'  "^'''  '^^'  ■^'-  -^'  -^'^^^'  ^^^d:^':^ 

^^^^^  ^"^^  <^^0"^Pa^  (formerly  known  as  Beech  Aircran  Corporatron).  Models  E55.  E55A,  58  58A,  58P  58PA  58TC 

o!S^  f  ^^-  ^^-^  ^^^-  ^^^^  ^"««'  ^  ^^^'  F90^ries,  100  series,  300  serieis^WMCW^rkr 
Haymeon  Aircraft  Company  (formerty  known  as  Beech  Aircraft  Corpofatk)n),  Model  2000 

The  New  Piper  Aircraft.  Inc.,  Models  PA-46-310P  and  P/\-46-350P  ..  

The  New  Piper  Aircraft.  Inc.,  Models  PA-23,  PA-23-160.  PA-23-235".' A^23^JM".'PAli^iI^'''p 

31,  PA-31-300.  PA-31-325.  PA-31-350,  PA-34-200,  PA-34-20of.  PA-^SwT^^A-S^  F^T^" 
Cessna  Aircraft  Company.  Models  P2 ION.  T21  ON.  P21  OR.  and  337  series  «*.  r«-.^iuuu. 

C««na  Aircraft  Company,  Models  T303.  310R.  T310R,  335.  340A.  402B,  4i»C,"404."F406r4T4."4^^^ 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SP600A . 

Cessna  Aircraft  Company.  Models  500.  501 .  550.  551 .  and  560  series  ™!."!1I."""."~"™™!.."**"!."" 


Docket  Na 


Sabreliner  Corporalfon,  Models  40.  60.  70,  and  80  series 
Gulfstream  Aerospace,  Model  G-159  series  


McDonnell  Douglas.  Models  DC-3  and  DC-4  series 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  series  .. 

Prakes  Avjatfon.  Model  G-73  (Mallard)  and  G-73T  series 

PairchiW,  Models  P27  and  FH227  series  


97-CE-49-AO. 
97-CE-50-AO. 
97-CE-61-AD. 
97-CE-62-AD. 
97-CE-53-AO. 
97-CE-54-AD. 
97-CE-55-AD. 
97-CE-56-AD. 
97-CE-67-AD. 


97-CE-68-AD. 

97-CE-59-A0. 
97-CE-60-AO. 
97-Ce-61-AO. 

97-CE-62-AD. 
97-CE-63-AD. 

97-CE-64-A0. 
97-NM-170- 

AD. 
97-NM-171- 

AD. 
97-NM-172- 

AO. 
97-NM-173- 

AO. 
97-Nly»-174- 

AD. 
97-NM-175- 

AO. 
97-NM-176- 

AO. 
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Aitptane  modeis 


Lockheed  Models . 


Docket  No. 


97-NM-177- 
AD. 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Raytheon  Models  ESS,  E55A. 
S8,  S8A.  S8P.  58PA,  58TC.  S8TCA 
airplanes  and  60.  65-B80. 65-B90.  90, 
F90.  100.  300,  and  B300  series  airplanes 
must  be  prohibited  from  flight  in  severe 
icing  conditions  (as  determined  by 
certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currenUy  are 
not  defined  adequately  in  the  AFM  for 
those  airplanes. 

ExpIanatiaB  of  the  Provisions  of  the 
Propoaed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
propowd  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  woiild  also  require 
revising  the  Normal  Procediu'es  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 


•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  2.140 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  woikhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 

by  sections  43.7  and  43.11  of  the 

Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
tiJce  the  afiiscted  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  imsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  bapact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fsderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  [X)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORE88ES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy,  Safefy. 

The  Propo—d  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINES8 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

130.13    [Amsndsd] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

tsjihiiiii  Airerall  Conpaoy.:  Docket  No.  97- 
CE-58-AD. 

Applicability:  Models  £55,  ES5A.  58,  SSA, 
58P,  58PA,  58TCA  airplanes  and  60.  65-B80, 
65-690.  90.  P90,  100,  300.  and  B300  series 
airplanes  (formerly  known  as  Beech  Aimait 
Corporation  Model  and  seriea  airplanes),  (all 
wrial  numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  tlie 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  tlie  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imlnes 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
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associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  tliis  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  tlie 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAKNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (sufiercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  ait  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  tiie 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  tlie 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
fecilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 
— Unusually  extensive  ice  accumulation  on 

the  airframe  and  windshield  in  areas  not 

normally  observed  to  collect  ice. 
— ^Acciunulation  of  ice  on  the  upper  surfece 

of  the  wing,  aft  of  tlie  protected  area. 
— Accumulation  of  ice  on  the  engine  nacelles 

and  propeller  spinners  ferther  aft  than 

normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  tile  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVntCmMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  lnnHing  Monitor 


the  ambient  air  temperature.  While  severe 
icing  mAy  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  fecilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  tlie  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-etlack. 

•   •  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surfece  further  aft  on  the  wing 
than  normal,  possibly  aft  of  tlie  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  perfonned  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  tiiis  AD  in 
accordance  with  $  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  rhi«  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Irispector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  AH  persons  afiiscted  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 


Issued  in  Kansas  Qty,  Missouri,  on 

September  9. 1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  97-24493  FUed  9-15-97;  8:45  am] 
nuJNQ  oooe  4tio-ts-u 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-S7-AO] 

RIN  2120-AA64 

Airworthiness  Directives.  Twin 
Commander  Aircraft  Corporation 
Models  500,  -500-A.  -500-B,  -500-8. 
•«»-U,  -520,  -560,  -560-A.  -560-E. 
■560-F,  -680.  -OeO-E,  -680FyP).  -6801, 
-680V,  -680W.  ^1,  -685,  -690,  •690A. 
-690B,  690C,  -6900,  -696.  •896A.  -695B, 
and  720  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  propoaed  rulemakin& 
(NPRM).  ^ 

StMMARY:  This  dcxnunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Twin 
Commander  Aircraft  Corporation  (Twin 
Commander)  Models  500,  -500-A,  -500- 
B,  -500-S,  -500-U.  -520.  -560.  -560-A. 
-560-E,  -560-F,  -680,  -680-E,  -680FL(P), 
-680T,  -680V,  -680W.  -681,  -685.  -690. 
-690A.  -690B,  690C.  -690D.  -695.  -69SA, 
-695B,  and  720  airplanes.  This  proposal 
would  reqiure  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  s{>ecify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for.  and 
procedures  for  exiting  from,  severe  icing 
conditions.  The  proposed  AD  is 
prompted  by  the  results  of  a  review  of 
the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currentiy  to  the 
flight  crew.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
the  potential  hazards  associated  with' 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-57- 
AO,  Room  1558.  601  E.  12th  Street, 
Kansas  Qty.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  bie 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  RmmBi  mrontAvoH  cohtact:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer. 
Small  Airplane  Directorate.  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900.  Kansas  tlity,  Missouri  64106. 
telephone  (816)  426-6932,  facsimile 
(816) 426-2169. 

SUPPLafEMTARY  MFORMATION: 

ComnHali  Invited 

Interosted  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  sutnnitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  eech  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUovring 


statement  is  made:  "Comments  to 
Docket  No.  97-CE-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailalHlity  of  NPRNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-57-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106. 

DiacnMioa 

In  October  1994,  a  ^ansport  category 
airplane  was  involved  in  an  accident  in 
which  severe  idng  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  acoetion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  Sll)  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 


Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLX)  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane.* 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  idng 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  hi^er 
priority  on  airplanes  equipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  offset 
directly  by  the  fli^t  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
fbllo%ving  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisteid  of  the  following  airplane 
models. 
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Manufacturer/airpiane  model 
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96-CE-01-AD. 
96-CE-02-AD. 
96-CE-0»-AD. 
96-CE-04-AD  . 
96-CE-05-AD  . 
96-CE-06-AO. 
96-CE-07-AO  . 
96-NM-13-AO 

96-NM-14-AO 

96-^^M-15-AO 

96-NM-16-AO 

96-NM-17-AD 

96-NI»*-18-AD 


de  Haviland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series  ;... 

Oomier  228  Series „ 

206/2066  


Fairetiid  Aircraft  SA226/SA227  Series  . 

Jetstream  3101/3201  

Jetstream  B/Ve  ATP 

4101  


BrWsh  Aerospace  MS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series ~. 


61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 


2175 
2183 
2180 
2172 
2178 
2189 
2186 
2144 
2142 
2139 
2169 
2166 
2157 
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Docket  No. 


96-NM-19-AD  .. 
96-Nf»^20-AD  .. 
96-HM-2^-M>  .. 
96-NM-22-AD  .. 
95-NM-146-AD 


Manufacturer/airptane  modal 


EMBRAER  EMB-120  Series 

de  Havilland  DHC-7/DHC-8  Series  ..» 

Fokker  F27  Mark  1 00/200/300/400/50(V600/70Q/050  Series 

Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Series „ _ „.„. 


Federal  Rogiaier 
elation 


61  FR  2163 
61  FR  2154 
61  FR  2160 
61  FR2151 
61  FR  2147* 


Smce  issuance  of  those  AD's.  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similariy  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
tiiese  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  ap^ 
t°J**^-3^  ^^  certain  part  23  airplanes  tijat  are  equipped  with  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultiinS 
operations)  that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icina 
conditions.  The  proposed  rules  affect  the  following  airplanes.  r>— —  "^ 


Airplane  models 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A _ 

Harbin  Aircraft  MIg.  Ck)rporation.  Model  Y12  IV „ ."".."... 

Partenavia  Costruzloni  Aeronauticas,  S.p.A.,  Models  P68,  AP68TP  300.  AiP6gTP  600 
Industrie  Aeronautiche  e  Meccantche  Rinaldo  Piaggio  S.p.A.,  Model  P-180 

Pilatus  Aircraft  Ltd..  Models  PC-12  and  PC-12/45  Z.™ 

Pilatus  Britten-Norman  Ltd.,  Models  BN-2A,  BN-2B,  and  BN-2T  _....1™™!!™"!I™ 
SOCATA— Groope  Aerospatiale,  Model  TBM-700 


Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601,  -601 P,  -602P,  artd  -700P  

Twin  Commander  Aircraft  Corporation.  Models  500,  -500-A,  -500-B,  -500-S,  -50(MJ,  ^^^  ^^660  -^66^ 

F,  -«80.  -680-E,  -680FL(P),  -680T,  -680V,  -680W,  -681,  -685.  -«90.  -690A,  -600B.  -6900,  -6900,  -695,  '-695A. 

-695B,  and  720.  ^^ 

Raytheon  Aircraft  Company  (formerly  known  as  Beech  Aircraft  Corporatkxi),  Models  ESS,  E55A.  58,  58A,  58P  58PA  58TC 

58TCA.  60  series,  65-880  series,  65-B-90  series,  90  series,  F90  series,  100  senes,  300  series,  and  8300  series. 

Raytheon  Aircraft  Company  (fonnerty  known  as  Beech  Aircraft  Corporatkxi),  Model  2000   ,  ,       __         _ 

TheNewPiper  Aircraft,  Inc.,  Models  PA-46-31  OP  and  PA-46--350P . 

The  New  Piper  Aircraft,  Inc.,  Models  PA-23,  PA-23-160.  PA-23-23S,  PA-23-250,  PA-E23^250   pX^   PA^*"pA^" 

PA-31,  PA^31-300.  PA-31-325.  PA-31-360,  PA-34-200.  PA-34-200T,  PA-34-220T,  PA-42.  PA-42-720  PA-42-1000' 

Cessna  Aircraft  Company,  Models  P210N,  T210N.  P210R,  and  337  series  ..„ 

Cessna  Aircraft  Company,  Models  T303,  31  OR,  T310R,  335.  340A,  4028.  4020.  404.  F4«.  iuTiViAl'iiTBf^^^ 

and  441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A „ „ 

Cessna  Aircraft  Company,  Models  500.  501,  550,  551,  and  560  series Z.....IZZLZZZZZZ'Z.       I 

Sabreliner  Corporatwn.  Models  40.  60,  70,  and  80  series  Z 

Gulfstream  Aerospace.  Model  G-1 59  series  ,,       ^  _^ 

McDonnell  Douglas,  Models  DG-3  and  DC-4  series  . — '.."'"'""       """    ,  •' "  "- ~ 

Mitsutxshi  Heavy  Industries  _. .^, ....,._. .;;;" 

Frakes  Aviatwn,  Model  G-73  (Mallard)  and  G-73T         ""'  *"' 

FairchiW.  Models  F27  and  FH227  series  

Lockheed  Models _. 


Docket  Na 


97-CE-49-AD 
97-CE-50-AD 
97^E-51-AD 
97-CE-52-AD 
97-CE-63-AD 
97-CE-54-A0 
97-CE-65-AD 
97-CE-56-AD 
87-CE-57-AD 


97-CE-68-AO 

97-CE-59-AD 
97-CE-60-AD 
97-Ce-61-A0 

97-CE-e2-AO 
97-CE-63-AD 

97-CE-64-AD 

97-NMi-170-nAD 

97-NM-171-AD 

97-NM-172-AD 

97-44M-173-AO 

97-NM-174-AD 

97-NM-175-AD 

97-NM-176-AD 

97-NM-177-AD 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitetions  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  afifected  airplanes  as 
follows: 

•  Twin  Commander  Models  500. 
-500-A.  -500-B.  -500-S.  -500-U.  -520. 
-560.  -560-A.  -560-E.  -560-F,  -680, 
-680-E.  -680FL(P),  -680T,  -680V. 
-680W,  -681,  -685,  -690,  -690A, 
-690B,  690C,  -690D,  -695,  -695A, 
-6955,  and  720  aitplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 


potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

•  The  FAA  has  determined  that  such 
limitetions  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occiir,  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposed  AD  would  require  revising  the 
Limitetions  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 


•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists: 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night 

This  proposed  AD  would  also  require 
revising  the  Normal  {Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
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protected  surfiK^s  of  the  wing,  or  if 
lujusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered:  and 

•  Provide  the  flight  crew  with 
recognition  c\ies  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  811  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  $$  43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
afEacted  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occiirrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Ragnlatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Thwefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Snbjecta  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AJRWOnTHINE8S 
OIRECnVES 

1.  The  authority  citation  fat  part  39 
continues  to  read  as  follows: 

Aatfaority:  49  USC  10e(g),  40113,  44701. 

§39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Twin  Co^i^uuHMr  AItovh  Cut|WMiioii! 
Docket  No.  97-CE-57-AD. 
Applicability:  Models  500,  -500-A.  -500- 
B.  -500-S.  -500-U,  -520.  -560,  -5«0-A, 
-560-E,  -5e<V-F,  -680,  -080-E.  -680FUP), 

-esoT,  -eaov.  -esow,  -eai.  -ess.  -690. 

-SMA.  -690B.  SMC.  -SMD.  -695,  -695 A. 
-695B,  and  720  airplanes  (all  aerial 
numbera),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  proceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tiiat  the  performance  of  the 
requirements  of  tiiis  AD  is  afiiected,  the 
o%vner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  {wtential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operatois  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 


(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAKNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfeces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  ait  of  the  protected  surfeces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
foUo«viiig  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  h«"Hling  from  Air  Tnific  Control  to 
feciliute  s  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 

the  airframe  and  windshield  in  areas  not 

normally  observed  to  collect  ice. 
— Accumulation  of  ice  on  the  lower  surfece 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  engine  nacelles 

and  propeller  spinners  ferther  aft  than 

nannally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  Indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  st  night.  (NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

miE  FOLLOWING  WEATHER 
GONDiTICmS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temp«irature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatiues  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
mth  visible  moisture  present  If  the  visual 
cues  specified  in  the  limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 
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•  Immediately  request  priority  h«nHling 
from  Air  Traffic  Control  to  fecilitate  a  route 
or  an  altitude  change  to  exit  the  severe  idng 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  <oll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing^  angle- 
of-attack.  with  the  possibihty  of  ice  forming 
on  the  lower  surfece  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  "Air 
Traffic  ControL" 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  Qty,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
September  9, 1997. 

James  E.  Jackson. 

Acting  Manager,  SmtJ]  AiqjJane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-24495  FUed  9-15--97;  8:45  am) 
BtLUNQ  COOE  4»1»-1»4i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NI4-173-Aiq 

RIN2120-AA64 

AlnworthinMs  Directhfes;  McDonnell 
Douglas  Model  DC-3  and  DC-4  Series 
Alrplanas 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 


StIMMARY:  This  doctunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDoimell  Douglas  Model  DC-3  and 
DC-4  series  airplanes.  This  proposal 
would  require  revising  the  Airplane 
Flight  Manual  (AFM)  to  specify 
procedures  that  would  prohibit  flight  in 
severe  icing  conditions  (as  determined 
by  certain  visual  cues),  limit  or  prohibit 
the  use  of  various  flight  control  devices 
while  in  sever  icing  conditions,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
6x)m,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  envirorunent,  and  icing  data 
provided  currently  to  the  flight  crews'. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  by 
October  14, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
173-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramoimt  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam.  Aerospace  Engineer, 


Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Bovdevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346 
fax  (562)  627-5210. 

8UPPI^MB«rARY  MFORMATKM: 
Commenti  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propowd  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-173-AD."  The 
postcard  v«rill  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97^>IM-173-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  [believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD)]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  actaetion  on  the  upper  surfece  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 


48554 


Federal  Register  /  Vol.  62.  No.  179  /  Tuesday.  September  16,  1997  /  Proposed  Rules 


engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
imable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 


flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visiial  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996,  the 
FAA  found  that  the  specified  unsafe 


condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneiunatic  deicing  boots  and 
unpowered  roll  control  systems.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofbet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procediu'es  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AO's  consisteid  of  the  following  airplane 
models: 
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96-CE-01-AO  ... 
96-CE-02-AD  ... 
96-CE-03-AO  ... 
96-CE-04-AD„ 
96-CE-05-AO  ... 
96-CE-06-AD  ... 
96-CE-07-AD  ... 
96-NPl*l-13-AO  .. 
96-NM-14-AD  .. 
96-NM-15-AD  .. 
96-NM-16-A0  .. 
96-NM-17-AD  .. 
96-NM-18-AO  .. 
96-NM-19-AD  .. 
96-NK4-20-AO  .. 
96-NM-21-AO  .. 
96-NM-22-AO  .. 
9&-MM-146-AD 


Manufacturer/airplane  modei 


de  HaviNand  OHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2  .. 

Beech  99/2(XV1900  Series  ....„ 

Domier  228  Series  ..._.«. — ..«.._~~..~~. 

Cessna  208/2088  

Fairchitd  Aircraft  SA226/SA227  Series  , 

Jetstream  3101/3201 

Jetstream  BAe  ATP 

Jetstream  4101  _ 


British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/Ct>4-235  Series »..- 

Domier  328-1  TO  Series , 

EMBRAER  EMB-120  Series » — 

de  Havilland  DHC-7/OHC-8  Series 


Fotd(er  F27  Mark  1 00/200/30Q/400/50Q/BOO/700A)50  Series 

Short  Brotfiers  SD3-30/SD3-60/SO3-SHERPA  Series 

Aerospatiale  ATR-42/ATR-72  Series 


Federal  Register 
citation 


FR  2175 
FR2183 
FR2180 
FR2172 
Fn2178 
FR2189 
FR2186 
FR2144 
FR2142 
FR2139 
FR2169 
FR2166 
FR2157 
FR2163 
FR2154 
FR2160 
FR2151 
FR2147 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules,  described  below,  also  would  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  fli^t  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  roll  controls  and  pneumatic  deicing  boots. 
The  part  23  NPRM's  address  airplanes  certificated  m  normal  and  utility  categories  (not  used  in  agricultural  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing  conditions. 
The  proposed  rules  affect  the  following  airplanes: 


Airplane  modets 


Aerospace  Technologies  of  Australia.  Models  N22B  and  N24A 

H«t)in  Aircraft  Mfg.  Corporation,  Model  Y12  IV 

Partenavia  Costnjzioni  Aeronauticas.  S.pA  Models  P68.  AP68TP  300.  AP68TP  600 

Industrie  /keronautiche  e  Meccaniche.  Rinakjo  Piaggio  S^Jl  Model  P-180  

PMus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  _. 

PiMus  Britten-ftorman  Ltd.,  Models  BI^2A,  BN-2B.  and  BN-2T 

SOCATA— Groupe  Aerospatiale.  Model  TBM-700 


Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601.  -601  P.  -602P,  and -700P  

Twin  Commander  Aircraft  Corporation.  Models  500.  -500-A,  -500-B.  -600-S,  -60(MJ,  -520,  -560,  -560-A.  -560-E,  -660- 

F,  -680,  -680-E.  and  -€80FL(P). 
Beech  Aircraft  Corporation  (Raytheon),  Models  E55,  E55A,  58.  58A.  58P,58PA.  58TC,  58TCA.  60  series,  65-B80  aeries.  65- 

B-90  series,  90  series,  F90  series.  100  series,  300  series,  and  B300  series. 
Beech  Aircraft  Corporation  (Raytheon).  Model  2000 


Docket  No. 


97-CE-49-AD 
97-CE-50-AD 
97-CE-51-AD 
97-CE-62-AD 
97-CE-53-AD 
97-CE-64-AD 
97-CE-55-AD 
97-CE-5&-AD 
97-CE-57-AD 

97-CE-68-AD 

g7-CE-69-AD 


Airplane  models 


The  New  Piper  Aircraft,  Inc.,  Models  PA-46  -31  OP  and  PA-46-350P  .... 

Piper  Aircraft  Corporation,  Ntodels  PA-23,  PA-23-160,  PA-23-235.  PA^2»^.  PA^i23^2M  PA^''"p 

31.  PA-31-300,  PA-^1-325,  PA-31^50,  PA-^4-200,  PA-34-200T,  PA-04-^.  PA^^yC^42-7M  pS^Tmo" 
Cessna  Aircraft  Company,  Models  P210N,T210N.P210R.  501  and  551  '^^'^^^'' '^'^^'*^'''^*^^'''^'-^^^°°0 
C^  Aircraft  Company,  Models  T303,  310R.  T310R,  335,  340A.  402B,  AOsic.AM.'fAoii'/il^^^^^^ 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A 

Cessna  Aircraft  Company,  Models  500.  550.  and  560  Series  Airplanes  ™ 

Satxeliner  Corporation.  Models  40.  60.  70.  and  80  Series  Airplanes  ~  ""31"  ' 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes J.* 

McDonnell  Douglas,  Models  DC-3  and  DC-^  Series  /Airplanes  H"™  -~— — ...« 

MitsutMShi  Heavy  Industries,  Model  YS-1 1  and  YS-1 1 A  Series  AirpteneB  Z     "  ~~~" 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes       ..^ 

Lockheed,  Models  L-l  4  and  L-1 8  Series  Airptanes „.„.  "" 

FairchiW,  Models  F27  and  FH227  Series  Airptowe _  *" 


Docket  No. 


97-CE-60-AD 
97-CE-61-AO 

97-CE-62-^^D 
97-CE-63-AD 

97-CE-64-AD 
97-NM-170-AD 
97-NM-171-AO 
97-NM-172-AD 
97-NM-173-AD 
97-NM-174-AD 
97-NM-175-AD 
97-NM-176-AD 
97-NM-177- 
AO. 


The  FAA's  Detennination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  McDonnell  Douglas  Model  DC- 
3  and  DC-4  series  airplanes  must  be 
prohibited  bom  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currenUy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues) 

•  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues) 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  allowing  icing 
inspection  lights  be  operative  prior  to 


flight  into  known  or  forecast  icing 
conditions  at  night 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

There  are  approximately  300 
McDonnell  Douglas  Model  DC-3  and 
DC-4  series  airplanes  of  the  affacted 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  166  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $9,960,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
ffight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 


safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Iiiq)act 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  38 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Acx:ordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatborttr-  49  U.S.C  loe(g).  40113. 44701. 

§30.13    [Anwndsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McOomMll  DovsIm:  Dockat  IT-NM-ITS-AD. 

Applicability:  All  Model  DC-3  and  DC-4 
series  airplanes,  cettificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requiremeDts  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
lequiiements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efisct  of  the  modification,  alteration,  or 
repair  on  the  unsafa  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  aa  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  pitx:edures  and  limitations 
■saodated  with  such  conditions,  accomplish 
die  following: 

(a)  Within  30  days  after  the  effactive  date 
of  this  AD,  act»mpliah  the  requirements  of 
paragraphs  (aKl)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmambera 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-appioved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
r  copy  of  this  AD  in  the  AFM. 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllabiUty  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  TiaJEfic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 


— Unusually  extensive  ice  accumulation  on 

the  airfi^une  and  windshield  in  areas  not 

normally  observed  to  collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

of  the  wing  ait  of  the  protected  area. 
— Accumulation  of  ice  on  the  engine  nacelles 

and  propeller  spinners  farther  aft  tlian 

normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 

cx)NDrnoNS  may  be  conducive  to 

SEVEEE  IN-FUGIfT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDUKES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatiires  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AI^  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  ImnMdiately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  siuiace  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control" 


(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alter .^ative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  10. 1997. 
DarrellM.  Pederaim. 
Acting  idanager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-24503  Filed  9-15-S7;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Doctol  No.  97-NM-171-A0] 

RM2120-AA64 

Airworthlnaas  Dtractivas;  Sabralinar 
Modal  40, 60, 70.  and  80  Sarias 
Alrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Sabreliner  Model  40,  60,  70,  and 
80  series  airplanes.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  woiild  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices  while  in 
severe  icing  conditions,  and  provide  the 
flight  crew  with  recognition  cues  for, 
and  procedures  for  exiting  from,  severe 
icing  conditions.  This  proposal  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 


in  severe  icing  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
October  14. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
171-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riddle,  Program  Manager,  Flight 
Test  and  Program  Management,  ACE- 
117W,  FAA.  Small  Airplane  Directorate. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  ICansas 
67209;  telephone  (316)  94&-4144;  fex 
(316)  946-4407. 

SUPPLHIENTARY  INFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as  . 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  talcing  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  writh  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commmts  to 
Docket  Niunber  97-NM-171-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-171-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
wbdch  severe  icing  conditions  [believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD)]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occiured  because 
ice  accretion  on  the  upper  sur&ce  of  the 
wng  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
doMm  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acctunulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  ciuientiy  provided  with  adequate 


infbrmaticm  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encoimtered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cties  that  may  Indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  fi-eezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  luisafe 
condition  (described  previously  as 
control  difficidties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplade  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996.  the 
FAA  foimd  that  the  specified  imsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneumatic  deicing  boots  and 
unpowered  roll  control  systems.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unp>owered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  oontrol  system  need  not  be  ofEtet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  ^e  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models: 


Docket  No. 


96-CE-01-AD 
96-CE-a2-AO 
96-CE-03-AD 
96-CE-04-AD 
96-CE-05-AO 
96-CE-06-AD 
96-CE-07-AO 


Manufacturer/airplane  model 


de  Havjiland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series 

Domier  228  Series 

Cessna  208/2088  


Fairchiid  Aircfaft  SA226/SA227  Series 
Jetstream  3101/3201  


Federal  Register 
citation 


61  FR2175 
61  FR2183 
61  FR  2180 
61  FR2172 
61  FR217S 
61  FR2189 
61  FR  2186 
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Docket  No. 


96-NM-13-A0  . 
96-NM-14-AO  . 
96-NM-15-AD  . 
96-NM-16-AO  . 
96-MM-17-AO  . 
9&-NM-18-AO  . 
96-NM-19-AO  . 
96-NM-20-AO  . 
96-NM-21-AO  . 
96-NM-22-AO  . 
96-NM-146-AO 


Manufacturer/aiipiane  model 


Jetstream  BAe  ATP 

Jetstream  4101  .— 

British  Aerospace  HS  748  Series -.. 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series ~. 

Domter  328-100  Series 

EMBRAER  EMB-120  Series 

de  HaviHand  DHC-7/DHC-8  Series 


Fokker  F27  Maiic  10Q/20Q/3O(V4O(V500^B00^00/O5O  Series 

Short  Brothers  S03-3aSC»-«VS03-SHERPA  Series  

Aerospatiale  ATR-42/ATH-72  Series 


Federal  Register 

citation 


61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 


2144 
2142 
2139 
2169 
2166 
2157 
2163 
2154 
2160 
2151 
2147 


Since  issuance  of  those  AD's.  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules,  described  below,  also  would  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  with  unpowered  roll  controls  and  pneumatic  deicing  boots. 
The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  idng  conditions. 
The  proposed  rules  affect  the  following  airplanes: 


Airplana  modais 


Aerospace  Technologies  of  Austria.  Models  H22B  and  rG4A 

Harbin  Aircraft  Mfg.  Corporation,  Model  yi2  IV 


Pwtenavia  Coetruzioni  Aeronauticas,  S-pA.  Models  P68.  AP68TP  300.  APtSTP  600 

Industrie  Aaronautiche  eXleocaniche,  Rinakto  Ptaggio  S.pA.  Model  P-180 

Aircraft  Ud..  Models  PC-12  and  PC-12/45 


PMus  Brtlen-NomMvt  Ltd..  Modais  BN-2A,  BH-26.  and  BN-2T 
SOCATA— Groups  Asraspalim.  Model  TBM-700 


Aerostv  Ajrcralt  CorporaBon.  Modais  PA-60-600.  -601.  -601  P.  -eOBP.  and  -700P 

Twin  Commander  AJrcraft  Corporation.  Models  500.  -50&-A.  -600-B.  -600-S.  -600-U.  -62^  -660,  -660-A.  -S60-E.  -560- 

F. -680, -680-E,  and -680FL(P).  ^       ^^ 

Beech  Aircraft  Corporation  (Raytheon),  Models  E55.  E55A.  56.  58A,  58P,  58PA.  58TC.  58TC^  60  series.  65-880  series.  66- 

B-80  series.  90  series.  F90  series,  100  series,  300  series,  and  B300  series. 

Beech  Aircraft  Corporation  (Raytheon),  Model  2000  

The  New  Piper  Aircraft,  Inc.,  Models  PA-46-310P  and  PA-46-350P 


Piper  Aireraft  Corporrtion,  Models  PA-23,  PA-23-160,  PA-23-235.  PA-23-250.  PA-E23-3S0.  PA-W.  PAr^.  PAr-40.  PA- 
31   PA-31-300.  PA-31-325.  PA-31-350.  PA-34-200,  P/V-34-20OT,  PA-34-220T.  P^-42.  PA-42-720.  PA-«a-1000. 

Cessna  Aircraft  Convany.  Models  P210N.  T210N.  P21  OR.  501.  and  561  ~ "••-"•• - 

Cessna  Aircraft  Company.  Models  T303.  310R.  T310R.  335.  340A.  402B.  402C.  404.  F406.  414.  414A.  4218.  421C.  425.  and 
441. 

SIAJ-MarchettrS.r.l.  (Augusta),  Models  SF600  and  SF600A 

Cessna  Aircraft  Comipwiy,  Models  500.  550.  and  560  Series  Airplanaa 

Sdbralnar  Corporation,  Models  40.  60.  70.  and  80  Series  Airplanes 

GuNstraam  Aerospace.  Model  G-159  Series  Airplanes 

McOonneH  Douglas,  Models  DG-3  and  DC-4  Series  Airplanea 

Mitsubishi  Heavy  Industries.  Model  YS-1 1  and  YS-1 1 A  Series  Airplanes 

Frakes  Aviation.  Model  G-73  (MaKaid)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

FairchiW,  Models  F27  and  FH227  Series  Airplanes 


Docket  hto. 


07-CE-48-AO 
97-CE-50-AD 
97-CE-51-AO 
97-CE-62-AD 
97-CE-63-AD 
97-CE-54-AO 
97-CE-65-nAD 
97-CE-66-AO 
07-CE-67-AO 

97-CE-66-AD 

97-C&-«0-AO 
97-CE-60-AO 
97-CE-61-AD 

g7-CE-62-AD 
97-CE-63-AO 

97-CE-64-AO 

97-NM-170-AO 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-AD 

97-NM-174-AD 

97-NM-175-AD 

97-NH4-176-AD 

97-NM-177-AD 


Tlw  FAA's  Detemiination 

Follovring  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  Certain  Sabreliner  Model  40.  60.  70. 
and  80  series  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 


operating  the  airplane  in  severe  idng 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currentiy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  Ute  Proviaions  of  ttie 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  ocur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 


Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  inunediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  [as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues):  prohibit  use  of  the 
autopilot  when  ice  is  formed  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
an  imusual  lateral  trim  condition  exists; 
and 


•  Require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  profHised  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procediues  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

There  are  approximately  283 
Sabreliner  Model  40. 60,  70,  and  80 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet  The  FAA  estimates 
that  176  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$10,560.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  mmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PART  39-AIRWORTHINE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

f39.13    [AmandadI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SabraUnsR  Docket  97-NM-171-AD. 

Applicability:  Models  40,  60.  70.  and  80 
series  airplanes  equipped  with  pneumatic 
deicing  boots,  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  .that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazartis 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitatioiu 
associated  with  such  conditions,  accomplish 
the  foUovring: 

(a)  Within  30  days  after  the  efiisctivB  date 
of  this  AD,  accomplish  the  requirements  of 
paragnqths  (a)(1)  and  (a)(2)  of  this  AO. 


Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAXNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  hquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  caftabifity  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
perfbrmance  and  controll^iUty  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  excxeA  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  bom  Air  Traffic  Control  to 
fecilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  wfadshield  in  areas  not 
normally  observed  to  collect  ice. 

-^Accumulation  of  ice  on  the  upper 
surfKx  of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  proh^ited  when  any 
of  the  visual  cues  specified  above  exist  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditioiu. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
finecast  icing  conditions  at  night  (NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM  This  may  be 
accomplished  by  inserting  a  copy  of  rhi«  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDmONS  MAT  BE  CONDUCIVE  TO 
SEVERE  IN-FLIGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
d^rees  Celsius  ambient  air  temperature. 

•  Etoplets  that  splash  or  splatter  on  impad 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoGf  to  landing.  Monitor 
the  ambient  air  temperature.  While  sevara 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
wdth  visible  moistiire  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
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conditions  are  obcerved.  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  mors  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
amtrol  wheel  Gimly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
obaerved,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  suxface  further  aft  on  the  wing 
than  nonnal,  possibly  aft  of  the  protected 


•  If  the  Qaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control."' 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Operations  Inspector,  who  may  add 
comments  and  then  sand  it  to  the  Manager, 
Wichita  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliaix»  with  this  AD,  if  any,  may  ba 
obtained  from  the  Wichita  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  acctHnplishsd. 

Issued  in  Renton.  Washington,  on 
September  10. 1997. 

DamUM. 


Acting  Manager,  Tixuaport  Airjdane 
Dinctorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-24502  FUed  9-1&-97:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pari  39 

[Dodm  Na  97-NM-170-AO] 

RM  2120-^^64 

AinNorthiness  Directives;  Cessna 
Model  500,  501,  550.  551.  and  560 
Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 


ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Cessna  Model  500,  501,  550. 
551.  and  560  series  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
{Ught  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for.  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specifiod  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  severe  icing  conditions  by  providing 
mora  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
October  14. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Dodtet  No.  97-NM- 
17Q-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  informadon  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHBI  MFORMATION  CONTACT: 
Carlos  L.  Blacklock,  Program  Manager, 
Flight  Test  and  Program  Management, 
ACE-117W,  FAA,  Small  Airplane 
Directorate,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Room  100.  Mid-Continent  Airport, 
Wichita,  ICansas  67209;  telephone  (316) 
946-4166;  fax  (316)  946-4407. 

SUPPI.EMENTARY  MFORMATXM: 

Commrats  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on   . 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-170-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

AvaUaUUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-170-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discuasioo 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
wUch  severe  icing  conditions  [believed 
to  be  compxjsed  of  freezing  drizzle  ur 
supercooled  large  droplets  (SLD)]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  l)y  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  tmusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  restUt  in  a  roll  ufwet 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (&«ezing 
drizzle  or  SLO  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
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capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currenUy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encotmtered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 


finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996,  the 
FAA  found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneumatic  deicing  boots  and 
impowered  roll  control  systems.  These 
airplanes  were  addressed  first  because 


the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occtira  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  oCEset 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models: 


Docket  Na 


96-CE-01-AD  -, 
96-CE-02-AD  ... 
96-CE-03-AD  ... 

96-CE-04AD 

96-CE-05-AD  ... 
96-CE-06-AD  ... 
96-CE-07-AD  „. 
96-NM-13-AD  .. 
96-Nfc4-14-AD  .. 
96-NU-15-AD  .. 
96-NM-16-AD  .. 
96-NM-17-AD  .. 
96-NM-1&-AD  .. 
96-NM-19-A0  .. 
96-NM-20-AD  .. 
96-NN^21-AD  .. 
96-NM-22-AD  .. 
95-NM-146-A0 


Manufacturer/airpiane  rnodel 


de  Havilland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 „... 

Beech  99/200/1900  Series 

Domier  228  Series 

Cessna  208/208B  

FairchiW  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201 ... 

Jetstream  BAe  ATP  . 

Jetstream  4101  „...„_„.™ 

British  Aerospace  HS  748  SiuioB 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/C^4-23S  Series 

Domier  328-1CX)  Series 

EMBRAER  EMB-120  Series „ 

de  HaviMand  DHC-7/DHC-8  Series .-. 

Fokker  F27  Mark  100/200/300/400/500/600/700/050  Series 

Short  Brottwrs  SD3-30/SD3-6a/SD3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Series 


Federal  Ri 
citation 


FR2175 
FR2183 
FR2180 
FR2172 
FR2178 
FR2189 
FR2186 
FR2144 
FR  2142 
FR2139 
FR2ie9 
FR2166 
FR  2157 
FR2163 
FR2154 
FR2160 
FR2151 
FR2147 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  shoiJd  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  recularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules,  described  below,  also  wduJa  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devicesTrhese  proposed  rules  woidd  apply 
to  part  25  and  oertain  nart  23  airplanes  that  are  equipped  witn  impowered  roll  controls  and  pneiunatic  deicing  boots. 
The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regvdarly  exposed  to  icing  conditions. 
The  proposed  rules  afiiect  the  following  airplanes: 


Airpiane  modats 


Aerospace  Technologies  ot  Australia,  Models  N22B  arxJ  N24A . 

Harbin  Aircraft  Mfg.  Corporation,  Model  Y12  IV „ „ ', 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.  Models  P68,  AP68TP  300,  AP68TP  600  ....".".'„ !I 

Industrie  Aeronautiche  e  Meccaniche,  RinaWo  Piaggio  S.pA  Model  P-180 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  „, ..... 

Pilatus  Britten-Norman  Ltd.,  Models  BN-2A,  BN-2B.  and  BN-ZT '. 

SOCATA—Groupe  Aerospatiale,  Model  TBM-700 _ 

Aerostar  Aircraft  Corporation.  Models  PA-60-600,  -601.  -601 P,  -602P,  and  -700P _. ~11J™.~"...." 

Twin  Commander  Aircraft  Corporation,  Models  500,  -500-A,  -600-B,  -500-^,  -500-U,  -520,  -660,  -660-A,  -^560^ "^^^560^ 

F,  -680,  -680-E,  and  -680FL(P). 
Beech  Aircraft  Corporation  (Raytheon),  Models  £55,  E55A.  58,  58A.  58P,  58PA,  58TC.  58TCA.  60  series,  65-880  series.  65- 

B-90  series.  90  series,  F90  series.  100  series,  300  series,  and  B300  series. 

Beech  Aircraft  Corporation  (Raytheon),  Model  2000  „ . 

The  N&M  Piper  Aircraft,  Inc.,  Models  P/V-46  -31  OP  and  PA-46-<J50P  ..l'.....Z"l.. ..!„!!!." 

Piper  Aircraft  Corporation.  Models  PA-23.  PA-23-160,  PA-23-235,  PA-23-350.  PA-E23-250,  PA-SO.  PA^.  PA-4b.  PA^ 

31.  PA-31-300,  PA-31-325,  PA-31-350,  PA-34-200,  PA-34-200T,  PA-34-220T,  PA-42.  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N,  T210N,  and  P210R  _ 

Cessna  Aircraft  Company.  Models  T303,  31  OR.  T310R.  335.  340A.  4028.  4020,  404.  F406. 414.  414A.  421B,  4210,  4SS,  arid 

441. 


Docket  NO. 


97-CE-49-AD 
97-CE-50-AD 
97-CE-61-AD 
97-CE-52-AD 
97-CE-53-AD 
97-CE-64-A0 
97-CE-55-AD 
97-CE-56-AO 
97-CE-57-AD 

97-CE-56-AO 

97-CE-69nAD 
97-CE-60-AD 
97-Oe-61-AD 

97-CE-62-WU) 
97-CE-63-^U3 
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Aiipiane  modsis 


SIAJ-Marchetti  S.r.l.  (Augusta),  Modete  SF600  and  SF600A 

Cessna  Aircraft  Company.  Models  500,  501 ,  550,  551 .  and  560  Series  Akptanee 

Sabrelner  Cofporalion.  Models  40,  60,  70.  and  80  Series  Airplanes  

QuMstraani  Aeroapaoe.  Model  G-159  Series  Airplanes 

McOonneM  Douglas,  Models  OC-3  and  DC-4  Series  Airplanes 


Mitsubishi  Heavy  IndusHies.  Model  YS-1 1  and  YS-1 1 A  Series  Akplanee 

Fr^ws  Aviation.  Model  G-73  (MaNard)  and  G-73T  Series  Aiipianes 

Lockheed.  Models  L-14  and  L-18  Series  Airplanes 
FMChitd.  Models  F27  and  FH227  Series  Aiipianes 


Docket  No. 


97-CE-64-AD 

97-NM-170-AO 

97-f«>*-171-AD 

97-NM-172-AO 

97-rM-17»-AO 

97-NM-174-AD 

97-NM-175-AD 

97-*«*-176-AD 

97-NM-177-AD 


The  FAA's  Detenniiuition 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  afEected  airplanes  as 
follows: 

•  Certain  Cessna  Model  500,  SOI.  550. 
551.  and  560  series  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 


Explanation  of  the 
AD 


ofdM 


Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  handling  &om  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues) 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AO  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 


•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
luiusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

There  are  approximately  1,710  Cessna 
Model  500,  501,  550,  551,  and  560  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,427  airplanes  of  U.S.  registry  would  be 
affiscted  by  this  proposed  AD,  that  it 
would  takis  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$85,620,  or  $60  per  airplane. 

The  cost  import  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reqiiirements  of  this  AO 
action,  and  that  no  operator  would 
accomplish  those  actions  iu  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occiurence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
stdiefy  necessitates  the  imposition  of  the 
costs. 

Kegolatny  bnpect 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 

safefy.  Safety. 

« 

loB  Proposed  AiiiwiMiHieiit 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Aatkority:  49  U.S.C  106(g).  40113, 44701. 

fM.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

rsesiiB  flirrnltrnmiiiaj  Fnrlrrtn"  fTTf 
170-AD. 

Applicability:  Model  500,  501,  550,  551, 
and  560  series  airplanes  equipped  with 
pneumatic  deicing  boots,  caitificatad  in  any 
category. 

Not*  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rejMired  so  tiiat  tlie  performance  of  the 
requirements  of  tliis  AD  is  affected,  the 
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owner/operator  most  request  approval  for  an 
ahetoative  metliod  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eCfect  of  tlie  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  tlie  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  o(>erating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  tliat  flight  crewmembers 
are  apprised  of  this  diange. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  tliis  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-u  ,j  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controlls^ility  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  tlie  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
fiicilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accumulation  of  ice  on  the  upper  sur&ce 
of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONKKHVE  TO 
SEVERE  IN-FUGBT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  appUcable  to  all 
flight  phases  frtim  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  tempentures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  tempmatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  hanHliT^g 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  vrhich  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficidties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  sur&ce  further  ait  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACQ),  FAA, 
Small  Airplane  Directorate.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
September  10, 1997. 

DaneUM-Pedenon. 

Acting  h4anager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Setrvioe, 
(FR  Doc.  97-24501  FUed  9-15-«7;  8:45  am] 
SSJJNQ  OOOC  4S10-U-r 

DEPARTMENT  OF  TRANSPORTATION 

FMerai  Avialion  Administration 

14  CFR  Part  39 

[Doekst  Na  •7-NM-172-A01 

RM  2120-AA64 

Ainvorttiinosa  Dlrectfves;  QuIfatrMm 
Modal  0-1M  Sariaa  Airplanea 

AOeiCV:  Fedoal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  . 

SUMMARY:  This  document  proposes  die 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to  all 
Gul&tream  Model  G-159  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  fli^t 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exitiikg  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  cm  the  icing  environment, 
and  idng  data  provided  ctirrently  to  the 
flight  crews.  The  actions  specifieid  by 
the  proposed  AO  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  severe  icing  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
October  14, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Oirectorate,  ANM-103, 
Attention:  Rules  Oocket  No.  97-NM- 
172-AO.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
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Directorate,  601  Lind  Avenue,  SW., 
RentOD,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  1895 
Phoenix  Boulevard,  Suite  450,  Atlanta, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McGraw,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA.  Smail  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone  (707)  703-6098;  £ax 
(707)  703-6097. 

SUPPLaiEffTARY  INFORMATION: 

Commenti  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  numl>er  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  g7-NM-172-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-172-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

DiscussioB 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  [believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLX))]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  acoretion  on  the  upper  surCace  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acciunulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
fit>m  which  the  flight  crew  may  he 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLI)  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encoimtered. 
Therefore,  the  FAA  has  determined  that 


flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA  ■ 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996,  the 
FAA  found  that  the  specified  unsafia 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneumatic  deicing  boots  and 
unpow«red  roll  control  systems.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofEset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models: 


Docket  No. 


Manutacturer/airplane  model 


Federal  Register 
citation 


96-CE-01-AD 
96-CE-02-AD 
96-CE-03-AD 
96-CE-04-AD 
96-CE-05-.AD 
96-CE-06-AD 
96-CE-07-AO 
96-NM-13-AO 
96-NM-14-AO 
96-NM-15-A0 
96-NM-16-AO 
96-NM-17-AD 
96-NM-18-AD 
96-NM-19-A0 
96-NM-20^AO 


de  Havilland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series  

Domier  228  Series ; 

Cessna  208/2088  _. 

Fairchikj  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  

Jetstream  BAe  ATP  ..._..„.„. ..__.........«... 

Jetstream  4101  ..„~. 

British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series „... 

EMBRAER  EMB-120  Series 

<te  Havilland  DHC-7/DHG-8  Series 


61  FR2175 
61  PR  2183 
61  FR2180 
61  FR2172 
61  FR2178 
61  FR  2189 
61  FR  2186 
61  FR  2144 
61  FR  2142 
61  FR  2139 
61  FR  2169 
61  FR  2166 
61  FR  2157 
61  FR  2163 
61  FR  2154 
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Docket  No. 


96-NM-21-AO  .. 
96-NM-22-AD  .. 
95-NM-146-AD 


Manufacturer/airplane  model 


Fokker  F27  Mari(  100/200/30a/40a/500«00/700/050  Series 

Short  Brothers  SD3-30/SD3-6a/SD3-SHERPA  Series 

Aerospatiale  ATR-42/ATR-72  Series 


Federal  Register 
olation 


61  FR  2160 
61  FR  2151 
61  FR  2147 


Smce  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  m  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  proposed 
rulM.  described  below,  also  would  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  ^ting 
^^J'^oc  T'  ,!"•  P"J"Jit^°'"  o°  ^l  ^  of  various  flight  control  devices.  These  proposed  rules  would  app? 
S,nlrt  ,r.iSS^J^  23  airplanes  that  are  equipped  with  unpowered  roll  controls  and  pneumatic  deicing  bSts 
The  part  23  NPRM  s  address  airplanes  certificated  m  normal  and  utility  categories  (not  used  in  agricultural  opSations) 
that  are  us^  m  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing  conditions. 
The  proposed  rules  affect  the  following  airplanes.  o        j      r  -*-e  "««». 


Airplane  models 


Aerospace  Technotogies  o«  Austrate.  Models  N22B  and  N24A 

Hartjin  Aircraft  Mfg.  Corporation,  Model  Y12  IV 

Partenavia  Costruzioni  Aeronauticas,  S.pA,  IModeis  P68,  APesifp  300,  AP6^ 

Industrie  Aeronautiche  e  Meccaniche  RinakJo  Piaggk)  S.pA  Model  P-180     

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  * Z   ^ 

Pilatus  Britten-Nomwn  Ltd.,  Models  BN-2A,  BN-2B.  arid  BN^2T Z!  IL 

SOCATA— Groupe  Aerospatiale,  Model  TBM-700  ...„ Z~Z~  ZT'^Z"""!!     11 

Aerostar  Aircraft  Corporation,  Models  PA--6O-600, -601, -601  P,-602P.  and -700P  "         ', .".1     ~™ 

Twin  Commander  Aircraft  Corporation.  Models  500,  -500-A.  -500-B,  -W-S,  -WAiJ^^.'^seo'^'^SeO-K  -SBO^  "SmuZ 
F,  -680,  -680-E,  and  -€80FL(P).  ...  -«««,  -oo«-fv  -ooia-c,  -oou- 

B^ch  Aircraft  Corporation  (Raytheon),  Models  E55,  E55A,  58,  58A,  58P,  58PA.  58TC,  58TCA.  60  series,  65-680  series  66- 
B-90  series,  90  series,  F90  series,  100  series,  300  series,  and  B300  series.  —.  «»- 

Beech  Aircraft  Corporation  (Raytheon),  Model  2000  ...„ 

The  New  Piper  Aircraft,  Inc.  Models  PA-46  -31  OP  and  PA-46-3S0P Z        1  JZ 

Piper  Aircraft  Corporation,  Models  PA-23,  PA-23-160,  PA-23-235.  PA-23^25b.  PA^€23^25o"PA-3o"pA^" P 

31.  PA^I^OO,  PA^^-325.  PAr^l-^.  P/^-34-200.  PA-^4-200T.  PA-a4-^T\S2rPAr^4S720 >^ Wo' 
CessnaAircraflCompany,  Models  P210N,T210N,  P21  OR,  501,  and  551  J.  ' 

C«M«a  Aircraft  Company,  Models  T303.  310R,  T310R,  335.  340A.  402B,  40eC.  404,  F406r"414."4T4A;'42TB,*'«^^^^^ 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A  ... 

Cessna  Aircraft  Company.  Models  500,  550,  and  560  Series  Airplanes  .SIZI'i      ""™T""         ~Z 

Sabreliner  Corporation.  Models  40, 60,  70.  and  80  Series  Airplanes  „  *  .-^.. 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes .*"   ZZ~".,.'~Z~.  '_"" ' — 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes  !.!"Z   .  "*"    "      ^ ""  "*" 

Mitsubishi  Heavy  Industries,  Model  YS-1 1  and  YS-1 1 A  Series  Airplanes 
Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes  ........ 

Lockheed.  Models  L-14  and  L-18  Series  Airplanes 

FaifchiW,  Models  F27  and  FH227  Series  Airplanes 


Docket  No. 


97-CE-49nAD 
97-CE-50-AO 
97-CE-51-AD 
97-CE-62-AD 
97-CE-5»-AD 
97-CE-64-AD. 
97-CE-55-AD 
97-CE-56-AD 
97-CE-67-AD 

97-CE-S6-AO 

97-CE-6fr-AD 
97-CE-eO-AO 
97-CE-61^AD. 

97-CE-62-AO 
97-CE-6»-AO 

97-CE-«*-AO. 

97-NM-170-AO 

97-NM-171-AD 

97-NM-172-AD 

97-NM-173-A0 

97-NM-174-AD 

97-l««-175-AD 

97-NM-176-AD 

97-NM-177-AD 


The  FAA's  Detemunation 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  AH  Gulfstream  Model  G-lsg  series 
airplanes  must  be  prohibited  from  flight 
in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minitni^a  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currentiy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 


Esqplanation  of  the  Provistons  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures' 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  fiom  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 


unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night. 

This  proposeoAD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  sur&ces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  at 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
lecognition  cues  for,  and  procedures  for 
exiting  bom,  severe  icing  conditions. 

Cost  Impact 

There  are  approximately  141 
Gulfstream  Model  G-159  series 
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airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
72  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$4,320,  or  $60  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantia]  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

S  39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gnlfttream  Aerospace  CorporatioB 

(Fonneriy  Grumnum):  Docket  QT-NM- 
172-AD. 
Applicability:  All  Model  G-159  series 

airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (•)(2)  of  tliis  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  Liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 


performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airfivme  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

-Acounulation  of  ice  on  the  upper  surface  of 
the  wing  aft  of  the  protected  area. 

-Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
nonnally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encoimtered- 
while  the  airplane  is  in  icing  conditions. 

•  All  icing  wing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  8U{)ersede8  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

•THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temfteratures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTIING  THE  SEVERE 
ICING  ENVIRONMENT 

These  prtxredures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
— 18  degrees  Celsius,  iruxeased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exaceriiete  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  contrrjl  movement  is 
observed,  reduce  the  angle-of-attack. 
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•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  sur&ce  further  afi  on  the  wing 
than  nonnal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control" 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACQ),  FAA, 
Small  Airplane  Directorate.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

NoU  3:  InCormation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permiU  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Avtation  ReguJations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  10, 1997. 

DarreUM.] 


Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-24500  Piled  9-15-47;  8:45  am] 
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AQBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  document  proposes  the 
'  adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Mitsubishi  Model  YS-11  and  YS-11  A 
series  airplanes.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices  while  in 
severe  icing  conditions,  and  provide  the 
flight  crew  with  recognition  cues  for, 
and  procedures  for  exiting  from,  severe 


icing  conditions.  This  proposal  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  witii  operating  the  airplane 
in  severe  icing  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Conunents  muBt  be  received  by 
October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NtA~ 
174-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Alan  Sinclair,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5338;  &x  (562) 
627-5210. 

SUPPLEMBITARY  MFORMATXM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overaU  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatfon  by 


interested  persons,  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-174-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AyaUaUUty  of  NPRXfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-174-.AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Dieciisaiaa 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
wltich  severe  icing  conditions  [believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD)]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  acoretion  on  the  upper  surfoce  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acciunulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditicms  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25} 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  idng 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
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conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certiHcated  for  operation  in 
severe  icing  conditions,  such  as  fireezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  luisafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  condidons 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 


The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996,  the 
FAA  found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneumatic  deicing  boots  and 
unpowered  roll  control  systems.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies. 


whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  offset 
directly  by  the  flight  crew.  The  FAA 
also  placdd  a  priority  on  airplanes  that 
are  used  in  regulauly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models: 


Docket  ^4o. 


Manufacturer/airplane  model 


Federal  Register 
citation 


96-CE-01-AD ....; 
96-CE-02-AD  „... 
96-CE-03-AD  ..... 
96-CE-04-AD  -.„ 
96-CE-06-AD  „.. 
96-CE-06-AD  „„ 
96-CE-07-AO  „. 
9&-NM-13-AD  .... 
96-NM-14-AQ  .... 
96-NM-15-AD  .... 
96-NM-16-AD  .... 
96-NM-17-AD  ..., 
96-NM-18-AD  .„ 
96-NM-19-AD  „.. 
96-NM-20-AD  .... 
9&-NM-21-AD  .... 
96-NM-22-AD  .... 
95-NM-146-AD  .. 


de  Havilland  DHC-6  Series  .„ 

EMBRAER  EMB-1 10P1/EMB-110P2 

Beech  99/200/1900  Series  

Cessna  208/2088 

Fairchikj  /Mrcraft  SA226/SA227  Series 

Jetstream  3101/3201  ......«„....».„.«.»..«......»..._.....„.......... 

Jetstream  BAe  ATP  „...„...„.._.„.„....„._.™ 

Jetstream  4101  „..._...__..... 

British  Aerospace  Series  HS  748  Series  

Saab  SF340A/SAAB  340B/SAAB  2000  Series  

CASA  C-212/CN-235  Series 

Domier  328-100  Series 

EMBRAER  EMB-1 20  Series „ „ 

de  Havilland  DHC-7/DHC-8  Series 

FOkker  F27  Marie  100^200/300/400/500/600/700/060  Series 

Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Series 


61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 


FR  2175. 
FR  2183. 
FR  2180. 
FR  2172. 
FR  2178. 
FR  2189. 
FR  2186. 
FR  2144. 
FR  2142. 
FR2139. 
FR  2169. 
FR2166. 
FR  2157. 
FR  2163. 
FR2154. 
FR  2160. 
FR2151. 
FR  2147. 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules,  described  below,  also  would  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  wim  unpowered  roll  controls  and  pneumatic  deicing  boots. 
The  part  23  NPRM's  aodress  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing  conditions. 
The  proposed  rules  affect  the  following  airplanes: 


Airplane  models 


Docket  No. 


Aerospace  Technologies  ol  Australia.  Models  N22B  and  N24A  .. 

Hartxn  Aircraft  Mfg.  Corporation,  Model  Y12  IV i„.....„ ^ ..„_ ™.. 

Partenavia  Costruzioni  Aeronauticas.  S.p.A.,  Models  P68,  AP68TP  300,  /\P68TP  600 ^ 

Industrie  Aeronautiche  e  Meccantcrie,  Rinaklo  Piaggio  S.pA  Model  P-180  .-. — . 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45 _ ™ 

Pilatus  Bntlen-Nomian  Ltd.,  Models  BN-2A,  Br*-2B,  and  BN-2T . 

SOCATA—Groope  Aerospatiale,  Model  TBM-700 „„ _ „. .. .... 

/Kerostar  Aircraft  Corporation.  Models  PA-60-600,  -601,  -601 P,  -602P,  and  -700P  ..- 

Twin  Commander  Aircraft  Corporation,  Models  500,  -500-A,  -500-8,  -500-S,  -50(MJ.  -520,  -560,  -560-A.  -560-E,  -660- 

F,  -680,  -680-E,  and  -680FL(P). 
Beech  Aircraft  Corporation  (Raytheon),  Models  E55,  E55A,  58,  58A.  58P,  58PA.  58TC.  58TC/^.  60  series.  65-B80  series.  65- 

B-90  series,  90  series,  F90  series,  100  series,  300  series,  and  8300  series. 

Beech  Aircraft  Corporation  (Raytheon),  Model  2000  

The  New  Piper  Aircraft,  Inc.,  Models  PA-46  -31  OP  and  PA-46-350P  _ - 

Piper  Aircraft  Corporation,  Models  PA-23,  PA-23-160,  PA-2S-235.  PA-^3-250,  PA-e23-250,  PA-30.  PA-39,  PA-40.  PA- 

31,  PA-31-300,  PA-31-325,  PA-31-350,  PA-34-200,  P/V-34-200T,  P/V-34-220T,  PAr-A2.  PA-42-720,  PA-42-1000. 

Cessna  Aircraft  Company.  Models  P210N,  T210N,  P210R,  501,  and  561 

Cessna  /Aircraft  Company,  Models  T303,  31  OR.  T310R,  335,  340A.  4028,  4020.  404.  F406.  414.  414A.  421 B,  421 C.  425,  and 

441. 

SIAI-Marchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A „ 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Series  Airplanes „ 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes  :.. 

GuNstream  Aerospace,  Model  G-159  Series  Airplanes .. 

McOonneH  Douglas,  Models  DC-3  and  DC-4  Series  Airplane* 


97-CE-49-AD 
97-CE-50-AD 
97-CE-61-A0 
97-CE-62-AD 
97-CE-53-AD 
97-CE-54-AD 
97-CE-55-AD 
97-CE-56-AD 
97-CE-57-AD 

97-CE-5e-AD 

97-CE-69-AD 
97-CE-60-AD 
97CE-61-AD 

97-CE-62-AD 
97-CE-63-AD 

97-CE-64-AD 

97-NM-170-AO 

97-NM-171-AD 

97-N**-172-AD 

97-NM-17»-AD 
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Airplane  models 


Mitsut)ishi  Heavy  Industries,  Model  YS-1 1  wid  YS-1 1 A  Series  Airplanes  ... 

Frakes  Aviatwn,  Model  G-73  (Mallartfl  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  arxJ  L-18  Series  /Virplanes 

FairchikJ,  Models  F27  and  FH227  Series  Airplanes ..ZIZl 


Docket  No. 


97-NM-174-AD 
97-NM-17S-AD 
97-NM-176-AD 
97-NM-177-AD 


The  FAA's  Determination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  liooitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Mitsubishi  Model  YS-11  and 
YS-1 1 A  series  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  vnth 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  ProTlsions  of  dm 
Proposed  AD 

Since  an  unsafia  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occiu-  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  sptecify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  sever  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 

.  conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
imusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  md 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 


unusual  lateral  trim  requirements  (u 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

There  are  approximately  76 
Mitsubishi  Model  YS-11  and  YS-llA- 
200,  -300.  -500.  and  -600  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
38  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,280.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
.  For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safefy,  Safefy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority.  49  U.S.C  106(g).  40113. 44701. 
§39.13    [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Mitsobtshi  Heavy  Indnstries,  Ltd  (Fonnerly 
Nihon  Aeroplane  Mannfactnring 
Company  (NMAC)]:  Docket  97-NM- 
174- AD. 

Applicability:  All  Model  YS-11  and  YS- 
llA-200,  -300,  -500,  and  -600  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l>y 
this  AD;  and,  if  the  unsafe  condition  lias  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it  , 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. , 
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To  ■ninimiM  the  potential  heruds 
MMKieted  with  operating  the  airplene  in 
metu  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
oasociated  vrith  such  conditions,  accomplioh 
the  following: 

(a)  Within  30  days  after  the  effective  dote 
of  thia  AD,  accomplish  the  requirementa  of 
pox^raphs  (aMD  and  (a)(2)  of  this  AD. 

Note  2:  Operator*  should  initiate  action  to 
notify  and  ensure  that  flight  crewmemhen 
an  apprised  of  this  change. 

(1)  Reviaa  the  FAA-approved  AirpUne 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

■GAINING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  sor&ces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  oft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
(»rtificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  lequest 
priority  hmiHling  from  Air  Traffic  Control  to 
focilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
nonnally  obaerved  to  collect  ice. 

— Accumulation  of  ice  on  the  upper  sur&ce 
of  the  wing  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  hrther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  «ving  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 

Normal  Procedures  Section  of  the  AFM. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"MAY  BE  CONDUCIVE  TO  SEVEKE  IN- 
FUGHTIONG 

•  Visibie  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 


reOCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  os  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  9t  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  obaerved.  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  SKdlitate  a  route 
or  an  altitude  change  to  exit  the  severe  idng 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engsged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

■  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACQ). 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  fwwarded  through  an 
appropriate  FAA  Opertfions  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Nate  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  10, 1997. 
Dazreil  M.  Pederaon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-24499  Filed  9-15-97;  8:45  am] 
I  COM  4*lO-ia-U 


DEPARTMENT  OF  TRANSPORTATION 

Fwteral  Aviation  Administratton 

14  CFR  Part  39 

[Dociist  Na  Vr-NM-ITS-AOl 

RIN2120-AAM 

AlrworttilnMS  Directtvaa;  Lockhaad 
Modal  L-14  and  L-18  Sariaa  Akplanaa 

AQBCY:  Federal  Aviation 
AdministratitHi,  DOT. 
ACTION:  Notice  of  ptopoaed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  L-14  and  L-18  aeries 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  variotis  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
writh  recognition  cues  for.  and 
procedures  for  exiting  from,  severe  idng 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  severe  icing  conditions  by  providing 
more  clearly  defined  procedtires  and 
limitadons  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
October  14. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
176-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  One  Crown 
Center.  1895  Phoenix  Boulevard.  Suite 
450,  Atlanta,  Georgia. 
FOR  FURTHER  MFORMATION  OOKTACT:  Tom 
Peters,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A. 
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FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center.  1895  Phoenix 
Boulevard,  Suite  450.  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770) 703-6097. 

SUPPLEMENTARY  MFOMUTKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  clianged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whic:h  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-176-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  ^4PRM■ 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


Docket  No. 


96-CE-01-AD 
96-CE-02-AD 
96-CE-03-AD 
96-CE-04-AD 
96-CE-05-AO 
96-CE-06-AD 
96-CE-07-AD 
96-NM-13-AD 
96-NM-14-AD 
96-NM-15-AD 
96-NM-16-AO 
96-NM-17-AD 
96-NM-18-AD 
96-NM-19-AD 
96-NM-20-AD 
96-N»*-21-AD 
96-NM-22-AD 


FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
9-NM-176-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

DiscusBion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  [believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLJD)]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  restilted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
acctmitilation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
tmable  to  recover. 

The  atmosphoic  conditions  (freezing 
drizzle  or  SIJ)  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  ciurentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 


airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Siix%  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
t3rpe  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
idng  envelope.  However,  in  1996,  the 
FAA  found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  Mrith 
pneumatic  deicing  boots  and 
impowered  roll  control  systems.  These 
airplanes  were  addressed  firet  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  saust 
rely  solely  on  physical  strength  to 
coimteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occms  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  oCbet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  ai/planes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  die  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models: 


Manufacturer/airplane  model 


de  Havflland  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99/200/1900  Series 

Domier  228  Series „ 

Cessna  208/208B 

FairchiW  Aircraft  SA226/SA227  Series 

Jetstream  3101/3201  „ 

Jetstream  BAe  ATP 

Jetstream  4101  

British  Aerospace  HS  748  Series 
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Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  G^12/CN-235  Series 

Domier  328-100  Series 

EMBRAER  EMB-120  Series 

de  Havilland  DHG-7/DHC-8  Series 


FoKker  F27  Mark  10Q/200/30Q^400/50Q«0(y70(y050  Series 
Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series 


81 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 


FR2175 
FR2183 
FR2ieO 
FR2172 
FR2178 
FR2189 
FR2186 
FR2144 
FR2142 
FR2139 
FR2ie9 
FR2166 
FR  2157 
FR2163 
FR2154 
FR2160 
FR2151 
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Docket  Na 


9&-NM-146-AO 


Manufacturer/airplane  model 


Aerospatiale  ATR-42/ATR-72  Series - 61  FR  2147 


Federal  Register 
citation 


Since  issuance  of  those  AD's.  the  FAA  has  detennined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  propc»ed 
rules,  described  below,  also  would  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply  to 
part  25  and  certain  part  23  airplanes  that  are  eqmpped  with  unpowered  roll  controls  and  pneumatic  deicing  boots. 
The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultiual  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing  conditions. 
The  proposed  rules  affect  the  following  airplanes: 


Airplane  models 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A 

Hart)in  Aircraft  Mfg.  Corporation,  Model  Y12  IV ~ 

Parlenavia  Costruzioni  Aeronautcas.  S.pA,  Models  P68.  AP68TP  300.  AP68TP  600 

Industrie  Aeronautidie  e  Meccaniche. 

Rinaldo  Piaggio  S.pA.,  Model  P-180 — 

Pilatus  Aircraft  Ltd..  Models  PC-12  and  PC-12/45  ~ • ~ • 

Pilatus  Britten-NofTTian  Ltd.,  Models  BM-2A,  BN-2B,  and  BN-2T  

SOCATA—Groupe  Aerospatiale,  Model  TBM-700 „ 

Aerostar  Aircraft  Corporation,  Models  PA-60-600.  -601,  -601 P,  -e02P,  and  -700P 

Twin  Commander  Aircraft  Corporation.  Models  500,  -600-A.  -600-8,  -500-S,  -500-U,  -520,  -560,  -560-A,  -S60-E,  -660- 

F.  -680,  -680-E.  and  -680FL(P). 
Beech  Aircraft  Corporation  (Raytheon).  Models  ESS,  E56A,  58.  58A,  S8P,  58PA,  58TC.  58TCA.  60  series,  6&-680  series.  66- 

B-90  senes,  90  senes,  F90  series,  100  series,  300  series,  and  B300  series. 

Beech  Aircraft  Corporation  (Raytheon).  Model  2000  - 

The  New  Piper  Aircraft.  Inc.,  Models  PA^I6  -31  OP  and  PA-46-350P  

Piper  Aircraft  Corporation,  Models  PA-23,  PA-23-160.  PA-23-235.  PA-23-250,  PA-E23-250.  PA-30.  PA-39.  PA-40,  PA- 
31.  PA-31-300.  PA-31-325.  PA-31-350,  PA-3*-200,  PA-34-200T.  PA-34-220T.  PA-42,  PA-42-720,  PA-42-1000 

Cessna  Aircraft  Company.  Models  P210N.  T210N,  P210R,  501,  and  561  

Cessna  Aircraft  Company,  Models  T303,  310R.  T310R,  335,  340A.  402B,  4020.  404.  F406.  414.  414A.  4218.  4210.  426.  and 
441. 

SIAI  Mwchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A  

Cessra  AircrafI  Company.  Models  500,  550,  and  560  Series  Airplanes  „_ -. -.— 

Sabrekner  Corporation,  Models  40,  60.  70,  and  80  Series  Airptenes  

Gutfstream  Aerospace.  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes  . 

Mitsubtshi  Heavy  Industnes.  Model  YS-1 1  and  YS-11 A  Series  Airplanes 

Prices  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed.  Models  L-14  and  L-18  Series  Airplanes 

FairchiW,  Models  F27  and  FH227  Series  Airplanes 


Docket  No. 


97-CE-49-AD 
97-CE-50-AD 
97-OE-51-AD 

97-OE-62-AO 

97-CE-53-AD 
97-CE-54-AD 
97-CE-55-AD 
97-CE-56-AD 
97-CE-67-AD 

97-CE-6e-AD 

97-CE-59-AO 
97-Ce-60-AD 

97-CE-61-AO 

97-CE-62-AD 
97-CE-63-AD 

97-OE-64-AD 

97-NIWI-170-AO 

97-NM-171-AO 

97-HM-M2-AD 

97-NM-173-AD 

97-NM-174-AD 

97-NM-17S-A0 

97-NM-176-AD 

97-NM-177-AD 


Tlw  FAA's  Detennination 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procediues 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 

folloWK 

•  All  Lockheed  Model  L-14  and  1^18 
series  airplanes  must  be  prohibited  £rom 
flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currentiy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  in  which  an  imrecoverable 
roll  upset  may  occur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  ait  of  the  protected 
surfaces  of  the  wing,  or  when  an 


unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

There  are  approximately  120 
Lockheed  Model  L-14  and  L-IB  series 
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airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
109  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$6,540,  or  S60  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requiiVInents  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safefy  necessitates  the  imposition  of  the 
costs. 

Eegnlatory  Impact 

Hie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  theStates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detennined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessmmt 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by  .' 

contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read,as  follows: 

AutlioritT:  49  U.S.C  106(g).  40113, 44701. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  folloMong  new  airworthiness 
directive: 

I  ofklMWMl-  Docket  97-NM-176-AD. 

Applicability:  All  Model  L-14  and  L-18 
series  airplanes,  certificated  in  any  cat^oiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
siibfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  tlte 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  {X)teDtial  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  eSective  date 
of  this  AD.  accomplish  the  requiremfflits  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
foHowing  into -the  Limitations  Section  of  the 
AFM  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

^WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllid>ility  of  the 
airplane. 


•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Controrto 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  acciunulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accximulation  of  ice  on  the  upper  surfisoe 
of  the  wing  aft  of  the  protectmi  area. 

— ^Accumulation  of  ice  on  the  engia^  nacelles 
and  propeller  spinners  brther  aft  than 
normally  observed.  > 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  HnnHling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  8f>ecified  above  exist  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [Note:  This 
supersedes  any  relief  provided  by  the  Master 
Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
»VERE  IN-FUGHT  lONG 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOE  EXTTING  THE  SEVERE 
lONG  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 16  delves  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
folloMring: 

•  Immediately  request  priority  hnnrfling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  nimly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  omditions.  Operation  with  flaps 
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extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  fonning 
on  the  upf>er  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  "If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ics. 

•  Report  these  weather  conditione  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO).  FAA. 
Small  Airplane  Directorate.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  10,  1997. 
DarreU  M.  Pederaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(PR  Doc  97-24498  Filed  9-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatton  Administration 

14  CFR  Part  39 

[Dockat  No.  97-NM-177-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Fairchild 
Modal  F27  and  FH227  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fairchild  Model  F27  and  FH227  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  wotild 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 


airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  severe  icing  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
177- AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office  10 
Fifth  Street,  3rd  Floor,  Valley  Stream, 
New  York. 

FOR  FURTHER  MFORMATION  CONTACT: 
Danko  Kramar,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street,  3rd 
Floor,  Valley  Stream,  New  York  11581- 
1200;  telephone  (516)  256-7509;  fax 
(516) 56a-2716. 

SUPPt-EMENTARY  INFORMATION: 

Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  sp>ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wiirbe  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-177-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any.  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-177-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
wUch  severe  icing  conditions  [believed 
to  be  composed  of-freezing  drizzle  or 
supercooled  large  droplets  (SLD)]  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occiured  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  imusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  cunentiy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 


Federal  Register  /  Vol.  62,  No.  179  /  Tuesday.  September  16,  1997  /  Proposed  Rules         48575 


airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 


flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996,  the 
FAA  foimd  that  the  specified  imsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneumatic  deicing  boots  and  * 
impowered  roll  control  systems.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
couinteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 


roll  control  system  need  not  be  offset 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  schediiled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procediures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
modeb: 


Docket  No. 


96-CE-01-AO  .. 
96-CE-02-AD  .. 
9e-CE-03-AD  .. 
96-CE-04-AD  .. 
96-CE-05-AD  .. 
96-CE-06-AD  .. 
96-CE-07-AO™ 
96-NIM-13-AO  .. 
96-NM-14-VKD  .. 
96-NM-15-AD  ., 
96-H^-^6-AD  .. 
96-NM-17-AO  .. 
96-NM-18-VU}  .. 
96-MM-19-AO  .. 
96-NM-20-AD  .. 
96-NiUk-21-AO  .. 
96-NI>*-22-AD  .. 
96-NIM-146-AD 


Manufadurer/aiiplane  model 


de  HaviHand  DHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 

Beech  99000/1900  Series 

Domter  228  Series 

Cessna  208/2088  „ 


Fairctiild  Aircrati  SA226/SA227  Series  .« 

Jetstream  3101/3201  _ 

Jetstream  BAe  ATP 

Jetstream  4101  '..„ ...... 

British  Aerospace  HS  748  Series 


Saab  SF340A/SAAB  3406/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series 

EMBRAER  EMB-120  Series 

ds  Havjiland  DHC-7/DHC-8  Series 


Foldcer  F27  Martc  1 0Q/20Q/30(V400/50(V60(y70Q/DSO  Series 

Short  Brothers  SD3-30/SD3-«ySO3-SHERPA  Series  . 

Aerospatiale  ATR--t2/ATR-72  Series 


Federai 


FR  2175. 
FR  2183. 
FR  2180. 
FR217i 
FR2178. 
FR  2189. 
FR  2186. 
FR  2144. 
FR2142. 
FR213g. 
FR2169. 
FR  2166. 
FR  2157. 
FR2163. 
FR2154. 
FR2160 
FR  2151. 
FR  2147. 


Smce  iuuance  of  those  AD's,  die  FAA  has  determined  that  similar  AD's  should  be  issued  for  similariy  equipped 
airplanes  "lat  are  not  used  in  rwularly  scheduled  passenger  service.  Like  die  AD's  written  in  1996,  the  proposed 
rules,  desaibed  below,  also  woidd  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  fliaht  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  oart  23  airplanes  diat  are  equipped  with  impowered  roll  controls  and  pneumatic  deicing  boots, 
^le  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agrictdtural  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  expos^  to  icing  conditions. 
The  proposed  ndes  afiiect  the  following  airplanes: 


Airplane  models 


Aerospace  Technotogies  of  Australia.  Models  N22B  and  N24A „ 

Harbin  Aircraft  Mfg.  Corporation,  Model  Y12  IV „ .«„„ 

Partenavia  Costnjzkxii  Aeronauticas,  S.p.A,  Models  P68,  AP68TP  300.  AP68TP  000 

Incfcjstrie  Aeronautiche  e  Meccaniche  Rinaldo  Piaggio  S.pA.,  Model  P-180  „ 

PHatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  _.. 

Pilatus  Britten-Nonnan  Ltd..  Models  BN-2A  BN-2B,  and  BN-2T , Z 

SOCATA— Groupe  Aerospatiale,  Model  TBM-700 „ „ 

Aerostar  Aircraft  Corporation,  Models  PA-60-^00,  -601,  -601 P,  -602P,  and  -TOOP 1 ..... .~...™!!~......!! !!!...Z" 

Twin  Commander  Aircraft  Corporation,  Models  500.  -500-A,  -600-B,  -600-S,  -50(MJ,  -520,  -6^.-600^-^560^ 

F.  -€80.  -680-E.  and  -680FL(P). 
Beech  Aircraft  Corporation  (Raytheon).  Models  ESS,  E55A  58,  58A.  58P,  58PA,  58TC,  58TCA.  60  series,  65-B80  series,  65- 

B-90  series,  90  series,  F90  series,  100  series.  300  series,  and  B300  series. 

Beech  Aircraft  Corporation  (Raytheon),  Model  2000  . „      „ 

The  New  Piper  Aircraft.  Inc..  Models  PA-46  -31  OP  and  PA-46-350P  


OodcatNo. 


Piper  Aircraft  Corporation.  Models  PA-23.  PA-23-160,  PA-23-235.  PA-23-250.  PA-E23-250.  PA-30.  PA-39.  PA-40  PA- 
31.  PA-31-300.  PA-31-325,  PA-31-350,  PA-34-200,  PA-34-200T.  PA-34-220T.  P/^-42.  PA-42-720.  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N.  T210N,  P210R.  501,  and  551  „ 

Cessna  Aircraft  Company,  Models  T303,  310R,  T310R,  335.  340A.  402B.  402C.  404.  F466.  414.  414^^4218.  421C.  425.  arid 
441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Series  Airplanes „  

Sabreliner  Corporation,  Models  40,  60.  70.  and  80  Series  Airplanes  1 "ZZ....Z. 

Gulfstream  Aerospace.  Model  G-159  Series  Airplanes „.„ : 

McDonnell  Douglas.  Models  DC-3  and  DC-4  Series  Airplanes  ., 

Mitsubishi  Heavy  Industries.  Model  YS-11  and  YS-11A  Series  Airplanas 


97-CE-49-AD 
97-CE-60-AD 
97-CE-61-AD 
97-CE-52-AD 
97-Ce-63-A0 
97-CE-64-A0 
97-CE-55-AO. 
97-CE-66-rAO 
97-CE-67-AD 

97-CE-5B-AO 

97-CE-69-A0 
97-CK-60-A0 
97-CE-61-AD 

97-C6-«2-AD 
97-CE-63-AO 

97-CE-64-AD 

97-NM-170-AO 

97-NM-171-AO 

97-NM-172-AO 

97-NM-173-AD 

97-NM-174^A0 
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Airplane  models 


Frakes  Aviation,  Model  G-73  (Mallard)  arxj  G-73T  Series  Airplanes 

Lockheed.  Models  L-14  and  L-18  Series  Airplanes 

Fairchikj.  Models  F27  and  FH227  Series  Airplanes 


Deckel  No. 


97-NM-175-AO 
97-NM-176-AD 
97-NM-177-AD 


The  FAA's  Detemunation 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  afEacted  airplanes  as 
follows: 

•  All  Fairchild  Model  F27  and  FH227 
series  airplanes  must  be  prohibited  from 
flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  ux  severe  icing 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  Provisioos  of  the 
Propoaed  AO 

Since  an  unsafe  condition  has  been 
identified  in  which  an  luirecoverable 
roll  upset  may  occur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AO  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AF^  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  mght. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 


•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

There  are  approximately  426 
Fairchild  Model  F27  and  FH227  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
47  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  takis  approximately  1  work  hoiu- 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,820,  or  $80  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  C9py  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  CFR  part  39)  as  follows:     . 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 

§39.13    [Amertdad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fairchild  Aircraft  Corporation:  Dodiet  97- 
NM-177-AD. 

Applicability:  All  Model  F27  and  FH227 
series  airplanes,  certlficatad  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identlBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  ot  tliis  AD. 
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Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAKNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfeces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  TraiERc  Control  to 
facilitate  a  route  or  an  altitude  rhi^ngw  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accumulation  of  ice  on  the  lower  sur&ce 
of  the  wing  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine  nacelles 
and  propteller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  speciBed  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supereedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicri>Ie  to  all 
flight  phases  frxMS  talceoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
— 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 


cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  iflng 
conditions  are  observed,  accomplish  the 
following:  J 

•  Immediately  request  ^ority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  tiiat  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•If  an  unusual  roll  response  or 
unconmianded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

Do  not  extend  flaps  when  holding  in 
icing  conditioru.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  forming 
on  the  upper  surfiice  brther  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  imtil  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA.     • 
Engine  and  Propeller  Directorate.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  10, 1997. 

Darrall  M.  Pedarafii  Acting  Manager, 

Transport  Airpiane  Directorate,  Aircraft 
Certification  Seivice. 

(FR  Doc.  97-24497  Filed  9-15-97;  8:45  am] 
MJJNQ  CODE  4aiO-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Podwt  Na  «7-NM-l7S-AI>] 

RIN  2120-AA64 

Airworthiness  Directives;  Quifstrsam 
American  (Fralces  Aviation)  Mods!  Q- 
73  (Mallard)  and  Q-73T  Ssrias 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Gulfstream  American  (Frakes  Aviation) 
Model  G-73  (Mallard)  and  G-73T  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the  ' 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currentiy  to  the 
fli^t  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  severe  icing  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  bjr    - 
October  14. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation' 
Adnunistration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97^'iIM- 
175-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Rotorcraft  Directorate,  Airplane 
Certification  Office,  1601  Meacham 
Botilevard.  Fort  Worth,  Texas. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Efrain  Espaxza,  Aensspace  Engineer, 
Airplane  Certification  Office,  ASW-150, 
FAA.  Rotorcrait  Directorate,  1601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76137-4298;  telephone  (817)  222-5130; 
£bx  (817)  222-5960. 

SUPPLSKNTARY  MFORMATION: 

Commenta  InvilBd 

Interested  persons  are  invited  to  - 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identiiy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  inVited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-175-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availalrility  of  NPRNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-175/AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Diacuaaion 

In  October  1994,  a  transport  category 
airplane  wis  involved  in  an  accident  in 
which  severe  icing  conditions  [believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occurred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  resiilt  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLI)  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  ciirrenUy  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encoimtered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 


airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  in  1996,  the 
FAA  foimd  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  equipped  with 
pneumatic  deicing  boots  and 
unpowered  roll  control  systems  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 
unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  ofbet 
directiy  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives  (AD) 
that  addressed  airplanes  that  met  these 
criteria.  These  AD's  identified  visual 
cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisteid  of  the  following  airplane 
models: 


Docket  No. 


Manutocturer/airplane  model 


Federal  Register 
ctalion 


96-CE-01-AO 
96-CE-02-AO 
96-CE-03-AD 
96-CE-04-AD 
96-CE-06-AO 
96-CE-06-AD 
96-^E-07-AO 
96-NM-13-^kO 
96-NM-14-AO 
96-NM-15-AD 
96-NM-16-AO 
g6-NM-17-AO 
9&-NM-18-AO 
96-NM-19-AO 
96-HU-20-AD 
96-NM-21-AD 
96-^4M-22-AO 


de  llavWiwd  OHC-6  Series 

EMBRAER  EMB-110P1/EMB-110P2 
Bead)  96^200/1900  Series 

Domiar  228  Series 

Cesana  206/2068  


FiyrcMd  Aircrafl  SA226/SA227  Sariaa 

JaWiiiam  3101/3201  

JaMrewoBAeATP 

JatMream  4101  

British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Sariaa 

CASAC-212/CN-235  Series 

Domiar  328-100  Series 

EMBRAER  EMB- 120  Series 

de  Havilland  DHC-7/DHC-8  Series 

Fokkar  F27  Marie  10Qr20Q/30Cy40G/500/WXV700/050  Seriea 
Short  Brothers  SO3-3Q^D3-^0/SD3-SHERPA  Seriea  


61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
61  FR 
81  FR 
61  FR 
61  FR 
61  FR 
81  FR 
61  FR 
61  FR 
61  FR 
61  FR 


2175 

2183 

2180 

2172 

2178 

2189 

2186 

2144 

2142 

2139 

2169 

2166 

2157 

213. 

2154 

2160 

2151 
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Docket  No. 


95-NM-146-AD 


Manufacturer/airplane  model 


Aerospatiate  ATR-42/ATR-72  Series 


Federal  Register 
citation 


61  FR  2147 


Since  issuance  of  those  AD's,  the  FAA  has  determined  that  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regularly  scheduled  passenger  service.  Like  the  AD's  written  in  1996.  the  proposed 
rules,  described  below,  also  would  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  equipped  writh  unpowered  roll  controls  and  pneumatic  deicing  boots. 
The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  agricultural  operations) 
that  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing  conditions. 
The  proposed  rules  affect  the  following  airplanes: 


Airplane  models 


Aerospace  Technotogies  of  Australia,  Models  N22B  and  N24A _., 

Harbin  Aircraft  Mfg.  Cofporation,  Model  Y12  IV 

Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  P68.  AP68TP  300,  AP68TP  600 

Industrie  Aeronauttche  e  MeccanJche  RinakJo  Piaggio  S4>A,  Model  P-180  ... ,.». _....., 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

Pilatus  Brmen-Nofman  Ltd.,  Models  BN-2A,  BN-2B.  and  BN-2T 
SOCATA— Groupe  Aerospatiale.  Model  TBM-700 


Aerostar  Aircraft  Corporation.  Models  PA-60-«X),  -601,  -601 P,  -602P,  and  -700P „. 

Twin  Commander  Aircraft  Corporation.  Models  500,  -600-A,  -500-^,  -600-S.  -500-U,  -520,  -560,  -«0-A,  -5B0-E,  -660- 

F,  ^-680,  -«80-€,  and  -680FL(P). 
Beech  Aircraft  Corporation  (Raytheon),  Models  E55,  E55A,  58,  58A.  58P.  58PA,  58TC,  58TCA,  60  series.  65-B80  series.  65- 

B-90  series.  90  series,  F90  series,  1 00  series,  300  series,  and  B300  series. 

Beech  Aircraft  Corporation  (Raytheon),  Model  2000  ,♦. ■. 

The  New  Piper  Aircraft,  Inc.,  Models  PA-46  -31  OP  and  PA-46-350P  _ !...._ _L.,! 

Piper  Aircraft  Corporation,  Models  PA-23,  PA-23-160,  PA-23-235,  PA-23-250,  PA-E23-250.  PA-30.  PA-39,  PA-40,  PA- 

31,  PA-31-300.  PA-31-325,  PA-31-350.  PA-34-200.  PA-34-200T.  PA-34-220T,  PA-42,  PA-42-720,  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N.  T210N.  P210R.  501,  and  561  „ „ _ 

Cessna  Aircraft  Company.  Models  T303.  310R.  T310R,  335,  340A,  402B,  402C,  404,  F406,  414,  414A.  421B,  4210,  425,  arid 

441. 

SIAI-Marchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A 

Cessna  Aircraft  Company,  Models  500,  550.  and  560  Series  Airplanes _.„., , 


Sabreliner  Corporation,  Models  40.  60,  70.  arMj  80  Series  Airplanes 
Gulfetreem  Aerospace.  Model  Gi-159  Series  Airplanes 


BIt-r 


McDonneH  Douglas.  Models  DC-3  and  DC-4  Series  Airpimea  ., 

Mitsubishi  Heavy  Industries.  Model  Y&-11  and  Y&-11  A  Series  Airplanes 

Frakes  AviatkKi.  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes ;. 

FairchikJ,  Models  F27  and  FH227  Series  Airplanes 


Docket  No. 


97-CE-49-AD. 

.«7-CE-50-AD. 

97-CE-51-AD.. 

97-CE-62-AD. 

97-^E-53-AD. 

97-CE-54-AD. 

97-CE-55-AD. 

97-CE-56-AD. 

97-CE-57-AO: 

97-CE-68-AD. 

97-CE-59-AD. 
97-CE-60-AD. 
97-CE-61-AD. 

97-CE-62-AO. 
97-CE-63-AD. 

97-CE-64-AO. 
97-NM-170- 

AD. 
97-NM-171- 

AD. 
97-NM-172- 

AD. 
97-NM-173- 

AO. 
97-NM-174- 

AD. 
97-NH*-l75- 

AD. 
97-NM-176- 

AD. 
97-NM-177- 

AD. 


The  FAA's  Detemunation 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes  as 
follows: 

•  All  Gulfstream  American  (Frakes 
Aviation)  Model  G-73  (Mallard)  and  G- 
73T  series  airplanes  must  be  prohibited 
from  flight  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions. 


The  FAA  has  determined  that  such 
limitations  and  procedures  currentiy  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  Provisicuis  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  upset  may  occur  as  a  result  of 
exposure  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplane  was  certificated,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 


•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  wing  icing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night 
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This  proposed  AD  would  also  requiie 
revising  the  Nonnal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedtues  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  'arming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  ais 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

CoatlnqMKt 

There  are  approximately  8  Culfstream 
America  (Frakes  Aviation)  Model  G-73 
(Mallard)  and  G-73T  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  5 
airplanes  of  U.S.  registry  would  be 
afiected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$300,  or  $60  per  airplane. 

The  cost  impact  ngure  disciissed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  imsaffB  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs.  " 

tLegalmtary  hapatA 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORE88CS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safsty.  Safety. 

Tlw  Propaaed  Amendmant 

Accordingly,  pursuant  to  the 
authority'  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  M— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AlhwMj   49  U.S.C.  106(g).  40113,  44701. 

|39l13    [Anwndadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


(FtakM  AviillaB): 

Docket  97-NM-17S-AD. 

ApplicabUity:  All  Model  C-73  (Mallard) 
■ml  G-73T  series  airplanes,  certificated  in 
any  categpry. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
r«f>aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unaals  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  efEsctive  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  tliat  flight  ciewmembers 
ara  apprised  of  this  rhanga. 


(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  hi  tlie  AFM 

"WARNING 

Severe  icing  may  resuh  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  sxirfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  l>y  the 
foUowring  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  unmediately  request 
priority  hiinttling  from  Air  Traffic  Control  to 
fiKilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accumulation  of  ice  on  the  lower  nufaca 
of  the  %ving  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine 
nacelles  and  propeller  spinners  fiuther  aft 
than  normally  obaerved. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  latent  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditioiu. 

•  All  wing  icing  inspection  lights  miut  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night  (NOTE: 
This  supersedes  any  relief  provided  l>y  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

■nniE  FOLLOWINCWEATHKR 
OONOmONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  tempwratura. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatiues  below  0  degrees  Celsius 
ambient  air  temperature. 

PVOCEDtJUS  FOE  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  appUcabie  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 
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•  Immediately  request  priority  handling 
from  Air  Trai£c  Control  to  facilitate  a  route 
or  an  altitude  rhanga  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposuire  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  imusual  roll  response  or 
tmcommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flap>8  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  nonnal,  possibly  aft  of  the  protected 


•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Rep>ort  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepteble  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Dallas 
Airplane  Certification  Office  (ACQ),  ASW- 
150,  FAA,  Rototcraft  Directorate.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Op>erations  ln8p>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
DalhisACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Delias  ACO. 

(c)  Special  flight  {>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  10,  1997. 

Darrail  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-24496  Filed  9-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  97-CE-M-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Aeroatar 
Aircraft  Corporation  Models  PA-SO- 
600,  PA-60-601,  PA-60-601P,  PA-60- 
602P,  and  PA-60-700P  Airplanes 

MBtcr:  Federal  Aviatioii 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Aerostar 
Aircraft  Corporation  (Aerostar)  Models 
PA-60-600,  PA-60-601.  PA-6O-601P, 
PA-60-602P,  and  PA-60-700P 
airplanes.  This  proposal  would  raquire 
revising  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  specify 
procedures  that  would  prohibit  flight  in 
severe  icing  conditions  (as  determined 
by  certain  visual  cues),  limit  or  prohibit 
the  use  of  various  flight  control  devices 
while  in  severe  icing  conditions,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  The 
proposed  AD  is  prompted  by  the  results 
of  a  review  of  the  requirements  for 
certification  of  these  airplanes  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crew. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  linutations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-56- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

This  information  also  may  bie 
examined  at  the  Rides  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6032.  focsimile 
(816) 426-2169. 

8UPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 


above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
pKtstcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-56-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATsUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  97-CE-56-AD,  Room 
1558, 601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Discnssimi 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  or 
supercooled  large  droplets  (SLD))  were 
reported  in  the  area.  Loss  of  control  of 
the  airplane  may  have  occtirred  because 
ice  accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  residt  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle  or  SLD  conditions)  that  may 
have  contributed  to  the  accident  are 
outside  the  icing  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25) 
for  certification  of  the  airplane.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 
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The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aiware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
mvelope. 

Since  such  information  is  net 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
severe  icing  conditions,  such  as  freezing 
drizzle  or  SLD  conditions,  the  FAA 
finds  that  the  potentially  unsafia 


condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
icing  conditions  outside  the  icing 
envelope.  However,  in  1996,  the  FAA 
found  that  the  specified  unsafe 
condition  must  be  addressed  as  a  higher 
priority  on  airplanes  eqtiipped  with 
unpowered  roll  control  systems  and 
pneumatic  de-icing  boots.  These 
airplanes  were  addressed  first  because 
the  flight  crew  of  an  airplane  having  an 


unpowered  roll  control  system  must 
rely  solely  on  physical  strength  to 
cotmteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a  powered 
roll  control  system  need  not  be  offset 
directly  by  the  flight  crew.  The  FAA 
also  placed  a  priority  on  airplanes  that 
are  used  in  regularly  scheduled 
passenger  service.  The  FAA  issued  the 
following  airworthiness  directives 
(AD's)  that  addressed  airplanes  that  met 
these  criteria.  These  AD's  identified 
visual  cues  for  recognizing  severe  icing 
conditions,  procedures  for  exiting  these 
conditions,  and  prohibitions  on  the  use 
of  various  flight  control  devices.  These 
AD's  consisted  of  the  following  airplane 
models. 
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96-CE-01-AO 
96-CE-02-AD 
96-CE-03-AO 
96-CE-04-AO 
96-CE-06-AD 
96-CE-06-AD 

96-CE-07-AD 

96-MM-13-A0  .... 
96-NM-14-AO  .... 
96-NM-15-AO  .... 
96-NM-16-AO  .... 
96-NM-17-AO  ._. 
vD  NM  18~AD  »»< 
96-NM-19-AD  .... 
96-NM-20-AD  .... 
96-NM-21-AD  .... 
96-NM-22-AO  .... 
96-NM-146-AO  .. 


Manufadurer^irpiane  modal 


deHavtlland  OHC-6  series 
EMBRAER  EMB-110P1/EMB-1iaP2 
Beech  99^200/1900! 
Domier  228  series 
Cessna  208/2068  . 


FwcMd  Aircraft  SA  22e/SA227 

Jeli>reem  3101/3201  

JaMream  BAa  ATP 

4101  ~- _ 


British  Aerospace  HS  748  series  

Saeb  SF340A/SAAB  340B/SAAB  2000 

CASA  C-212/CN-235  seriaa 

Domier  328-100  series  

EMBRAER  EMB-120  series  

de  HaviMand  DHC-7/DHC-8 


Fokfcer  F27  Mari(  100000/300/400/500^600/700^)50 

Short  Brothers  SOS-aO/SOS-eOi'SOS-SHERPA  series 
Aarospatiaie  ATR-42/ATR-72  series 
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61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 


PR  2175 
PR  2183 
FR2180 
FR2172 
FR2178 
PR  2180 
PR  2186 
PR  2144 
PR  2142 
PR  2130 
PR  216a 
PR  2166 
PR  2157 
PR  2163 
PR  2154 
PR  2160 
PR  2151 
PR  2147 


Since  issuance  of  those  AD's,  the  FAA  has  determined  thai  similar  AD's  should  be  issued  for  similarly  equipped 
airplanes  that  are  not  used  in  regulariv  scheduled  passenger  service.  Like  the  AD's  written  in  1996,  the  proposed 
rules  described  below  would  also  provide  visual  cues  for  recognizing  severe  icing  conditions,  procedures  for  exiting 
these  conditions,  and  prohibitions  on  the  use  of  various  flight  control  devices.  These  proposed  rules  would  apply 
to  part  25  and  certain  part  23  airplanes  that  are  eouipped  with  unpowered  aileron  controls  and  pneumatic  de-icing 
boots.  The  part  23  NPRM's  address  airplanes  certificated  in  normal  and  utility  categories  (not  used  in  amicultural 
operations)  uat  are  used  in  part  135  on-demand  and  air-taxi  operation,  and  other  airplanes  regularly  exposed  to  icing 
conditions.  The  proposed  rules  affect  the  following  airplanes. 


Airplane  models 


Aerospace  Technologies  o(  Australia  Models  N22B  and  N24A — 

Hartstn  Aircraft  Mfg.  Corporation  Model  Y12  IV — 

Paitenavia  Costruzioni  Aeronauticas.  S.pA.  Models  P68,  AP68TP  300.  AP68TP  600 

Irxlustrie  Aeronautiche  e  Meccaniche  Rinaldo  Piaggio  S.p.A.  Model  P-180 

Pilatus  Aircraft  Ltd.  Models  PC-12  and  PC-12/45  - ~ 

Pitatus  BrittervNorman  Lid.  Models  BN-2A,  BN-2B.  and  BN-2T . 

SOCATA— Groupe  Aerospatiale  Model  TBM-700 ~ 

Aerostar  Aircraft  Corporation  Models  PA-80-600.  -601,  -601 P,  -602P.  and  -700P 

Twin  Commander  Aircraft  Corporation  Models  500,  -500-A.  -500-B,  -500-^,  -500-U.  -620,  -660.  -660-A, 
P.  -680,  -680-E.  -680FL(P),  -680T,  -68CV,  -680W,  -681 .  -685.  -690.  -660A.  -6008.  -690C 


560-E, -660- 
-690D,  -695.  -695A,  and 


Raytheon  Aircraft  Company  (fonneriy  known  as  Beech  Aircraft  Corporation)  Models  E55.  E55A,  58.  58A.  58P,  58PA,  58TC, 
58TCA.  60  series.  65-680  senes.  65-6-90  series.  90  series,  F90  series,  100  senes.  300  series,  and  B300  series. 

Reylheon  Aircraft  Company  (formeriy  known  as  Beech  Aircraft  Corporation)  Model  2000  _ „ 

The  New  Piper  Aircraft.  Inc.  Models  PA-^t6  -31  OP  and  PA-46-350P  

The  New  Piper  Aircraft,  Inc.  Models  PA-23.  PA-23-160.  PA-23-235.  A-23-250.  PA-E23-2S0,  PA-30,  PA-39.  P^-40C  PA- 
31.  PA-31-300.  PA-31-325,  PA-31-350,  PA-34-200.  PA-34-200T,  PA-34-220T,  PA-42,  PA-42-720.  PA-42-1000. 

Ceesna  Ajnxaft  Company  Models  P210N,  T210N,  P210R,  and  337  series  - — 

Ceaana  Aircraft  Company  Models  T303,  310R,  T310R.  335.  340A.  4028.  4020.  404.  F406. 414, 414A,  421B.  4210.  425,  and 
441.  .  .,«. 


Docket  No. 


97-CE-49-A0 
97-CE-50-AD 
97-CE-61-AD 
97-CE-52-AD 
97-CE-53-AD 
97-CE-54-AD 
97-CE-56-nAD 
97-CE-66-AD 
97-CE-57-AD 


97-0E-68-AD 

97-CE-69-AD 
97-CE-60-AD 
97-CE-<1-AD 

97-CE-62-AO 
97-CE-63-AD 
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- Airplane  models 

SIAI-MarchottI  S.f.l.  (Augusta)  Models  SF600  and  SP600A  .„ 

Ceasna  Aircraft  Company  Models  500,  501,550.  551.  and  560  i 

Sabrehner  Corporation  Models  40,  60,  70,  and  80  series  

Quialreem  Aerospece  Model  G-150  series  

McOonnel  Dougles  Models  DC-3  and  DC-4  series 

MRaubishi  Heavy  Industries  Model  YS-1 1  and  YS-1 1 A  series  ... 

Frakes  Aviation  Model  G-73  (Mafleid)  and  G-73T  aeries 

Pairehild  Models  P27  wid  PH227  seriee 

Lcufctieed  Models 


Docket  No. 


97-CE-«4-AO 

97-NM-170-AD 

07-NM-171-AD 

07-NM-172-AO 

97-NM-173-AO 

97-NM-174-A0 

97-NM-175-AD 

97-NM-176^AO 

97-MMI-177-AD 


The  FAA's  Determiiistioa 

Following  examination  of  all  relevant 
information,  the  FAA  has  detmmined 
that  certain  limitations  and  procedtires 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  afiiscted  airplanes  as 
follows: 

•  All  Aerostar  Models  FA-60-600, 
PA-60-601.  PA-6a-60lP,  PA-60-602P. 
and  PA-60-700P  airplanes  must  be 
prohibited  from  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimigw  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  idng 
conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Kxpianetion  of  the  PrevisioBS  ef  Uw 
Propoeed  AO 

Since  an  unsafe  condition  has  been 
identified  in  which  an  unrecoverable 
roll  ifpset  may  occtir,  as  a  result  of 
exposxue  to  severe  icing  conditions  that 
are  outside  the  icing  limits  for  which 
the  airplanes  were  certificated,  the 
proposiad  AD  would  require  revising  the 
Limitations  Section  of  Uie  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  require  that  aU  icing  wing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
imusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 


•  jnovide  the  flight  crew  widi 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Coat  Impact 

The  FAA  estimates  that  526  airplanes 
in  the  U.S.  registry  would  be  affscted  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
47.7  and  43.11)  can  accomplish  the 
proposed  action,  the  oidy  coat  impact 
upon  the  public  is  the  time  it  woi^d 
take  the  afiiscted  airplane  owners/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

The  cost  impect  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regnlatory  In^MCt 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  ebove,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Oder  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
R^ulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact.  pKwitive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
r^ulatory  evaluation  prepared  fat  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  ^it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


list  ofSdbfeclsia  14  CFR  Part  M         * 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

loe  Propoeed  AmendBtent 

Accordingly,  pursuant  to  tihe 
authority  del^ated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pert  39 
continues  to  read  as  follows: 

AaAmtttr.  49  USC  106(g).  40113. 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  ' 
(AD)  to  read  as  follows: 

Aomtar  Aircraft  Corporatioa:  Dockat  No. 
97-CE-56-AD. 
Applicability:  Models  PA-60-600,  PA-60- 
601,  PA-60-601P.  PA-6O-602P,  and  PA-60- 
700P  airplanes  (all  aerial  numbeia). 
certificated  in  any  categoiy. 

Note  1:  This  AD  appiie*  to  each  airplane 
identified  in  the  pracMliiis  applicability 
provision,  ragardless  of  wbethar  it  has  base 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfcumance  of  the 
requirements  of  this  AD  is  afEscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
'  ibeady  accomplished. 

To  minimize  the  potential  hazards 
associated  with  o[>erating  the  airplane  in 
wvere  icing  conditions  by  providing  more 
daariy  defined  procedures  and  limitations 
aaaociated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AO,  accomplish  the  requirements  of 
pai^raphs  (a)(1)  and  (a)(2)  of  this  AD. 

Nola  t:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmemben 
are  apprised  of  this  change. 

(1)  Revise  the  FAA -approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
fioUowing  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inwrrting 
a  copy  of  this  AO  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
-|irotected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
bcilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accumulation  of  ice  on  the  upper 
surface  of  the  wing,  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine 
nacelles  and  propeller  spinners  farther  aft 
than  normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  severe  icing 
conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

..    (2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  lONC: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  seven 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Imnwdiately  request  priority  handling 
frvm  Air  Traffic  Control  to  bcilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which,  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  nvith  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  Wing 
than  nonnal.  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control" 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  $  43.7  of  the 
Federal  Aviabon  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §43.11  of  the  Federal 
Aviation  Regulation8(14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concemihg  the 
existenf:e  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directivB 
may  examine  information  related  to  this  AO 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  9. 1997. 
James  E.  lackson. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-24485  tailed  S-lS-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

14  CFR  Part  260 
(Dodwt  Na  08T-97-2622) 

Trutfi  In  Airfares 

AGENCY:  Office  of  the  Secretaiy.  DOT. 
ACTION:  Request  for  comments,  petition 
for  rulemaldng. 

SUMMARY:  The  Department  is  inviting 
interested  persons  to  comment  on  a 
petition  for  rulemaking  filed  by 
Consumers  Union  of  U.S.,  Inc.  ("CU") 
on  June  16, 1997.  The  petition  asks  the 
Department  to  establish  a  "Truth  in 
Airfares"  regulation  that  would  require 
commercial  passenger  carriers  to 
disclose  directly  to  consumers  the  most 
recently  available  average  Care  and 
lowest  &re  charged  by  the  carrier  for  the 
route  and  class  of  service  quoted  to  an 
inquiring  party.  CU  also  requests  that 
the  Department  require  the  carriers  to 
make  this  £are  information  available  to 
computer  reservations  system  vendors 
as  well. 

DATES:  Comments  must  be  submitted  on 
or  before  November  17, 1997.  Reply 
comments  must  be  submitted  on  or 
before  December  15, 1997. 
ADDRESSES:  Comments  must  be  filed  in 
Room  PL-401.  Docket  OST-97-2622, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Late  filed  comments  will  be 
considered  to  the  extent  possible.  To 
fecilitate  consideration  of  comments, 
each  commenter  should  file  eight  copies 
of  its  comments.  Comments  filed  prior 
to  the  publication  of  this  notice  will  also 
be  considered. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Craun,  Director  of  the  Office  of  Aviation 
and  International  Economics,  Office  of 
the  Assistant  Secretary  for  Aviation  and 
International  Afbirs,  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  400  Seventh  St  SW., 


Washington.  DC  2059&at  (202)  366- 
1032  or  (202)  366-7638  (FAX). 
SUPPLEMENTARY  INFORMATION:  In  its 
petition,  CU  stated  that  airfares  have 
dropped  during  the  past  15  years.  As 
measured  on  an  inflation-adjusted  basis, 
average  fares  have  decreased  from  12.7 
cents  per  mile  in  1981  to  eight  cents  per 
mile  today,  according  to  CU.  CU  also 
indicated  that  more  than  550  million 
passengers  traveled  on  commercial 
flights  on  U.S.  airlines  in  1996  and 
many  of  these  trips  were  made  possible 
because  of  the  lower  fares.  Despite  the 
large  number  of  airline  passengers  and 
the  increase  in  passenger  travel  ■  since 
airline  deregulation,  however,  CU 
claims  that  it  is  almost  impossible  for 
passengers  to  determine  whether  they 
are  getting  a  good,  fair,  or  poor  value, 
because  of  the  way  in  which  many 
airlines  set  their  ticket  prices. 

In  support  of  its  claim,  CU  cited  a 
study  of  more  than  three  million 
discoimt  airline  tickets  purchased  on  34 
of  the  most  heavily  traveled  domestic 
routes  in  1996.  (CU  published  an  article 
on  the  study  in  the  July  1997  issue  of 
Consiuner  Reports  and  attached  a  copy 
of  the  article  as  part  of  this  petition.) 
Based  on  an  analysis  of  the  average 
restricted  coach  class  fares  on  each 
route,  CU  concluded  that  airline  ticket 
prices  for  a  given  class  of  service 
between  two  points  can  vary  by 
hundreds  of  dollars  depending  upon  the 
availability  of  a  wide  range  of  fares, 
with  availability  determined  not  so 
much  by  the  number  of  seats  actually 
physically  available  but  by  how  many 
seats  the  furline — in  its  sole  discretion — 
chooses  to  supply  at  each  price.  CU  also 
asserts  that,  at  any  time,  sale  fares  that 
are  available  in  limited  qtiantities  can 
suddenly  appear  and  disappear. 
According  to  CU,  these  constant  fare 
changes  confuse  customers  and 
effectively  remove  price  information 
that  helps  consumers  assess  the  value  of 
the  transportation. 

CU  claims  that  the  lack  of  reliable 
"fair  market  price"  or  "going  rate" 
information  available  to  the  consiuner  at 
the  time  of  ticket  purchase  establishes  a 
barrier  to  effective  comparison  shopping 
and  price-based  bargaining  by  the 
ordinary  consumer.  This  barrier  gives  an 
imfair  advantage  to  a  number  of  airlines 
(including  the  very  largest  airlines)  in 
the  buyer-seller  transaction.  The  airlines 
can  allegedly  engage  in  opportunistic 
pricing  practices  because  the  consumer 
lacks  the  information  needed  to  coimter 
these  practices. 


'To  quantify  CU'i  statement  regarding  the 
increase  in  passenger  travel,  the  [department  notes 
that  there  were  approximately  250  million  domestic 
I  traveUag  on  U.S.  airlines  in  1978. 


CU  stated  that  consiuners  cannot  rely 
on  travel  agents  to  solve  the  problem 
and  cited,  in  support,  an  unsourced 
consumer  test  conducted  by 
representatives  of  several  state  public 
interest  research  groups.  In  the  test, 
fourteen  phone  calls  were  made  to  nine 
travel  agents  and  airlines  requesting  the 
"lowest"  advance-purchase  roimd-trip 
fare  from  Boston  to  Houston  on 
specified  travel  dates  and  at  specified 
times.  The  requests  netted  ten  diffierent 
fare  quotes  ranging  from  $504  to 
$1,323.68  with  six  of  the  ten  different 
fare  quotes  coming  from  travel  agents. 

ClTs  Petition 

In  order  to  address  these  issues,  CU 
has  filed  a  petition  that  asks  the 
Department  to  adopt  a  regulation  which 
would  require  airlines,  their  agents,  and 
computer  reservations  system  (CRS) 
vendors  to  disclose  the  average  and 
lowest  fares  an  airline  charges  for  each 
class  of  service  on  a  route  to  any  person 
to  whom  they  quote  fares  for  a  specific 
class  of  service  on  that  route.  The 
petitioner  also  requests  that  the 
Department  require  that  airlines  make 
this  information  available  to  CRSs  and 
that  the  information  be  based  on  the 
latest  available  quarterly  fare  data  in 
Databank  #1  of  the  Department's  Origin- 
Destination  Survey  of  Airline  Passenger 
Traffic.  (Presiunably,  CU's  petition 
applies  to  fares  in  domestic  markets 
only  since  the  Department  is  prohibited 
by  ragiUation  from  publicly  disclosing 
international  fare  data  in  the  Origin- 
Destination  Survey  of  Airline  Passenger 
Traffic.)  CU  also  asks  that  the 
Department  either  supply  to  each  carrier 
the  data  to  be  disclosed  or  allow  each 
carrier  to  calculate  the  data  to  be 
disclosed  according  to  calculation 
standards  prescribed  by  us  and  based  on 
the  information  the  carrier  submits  to 
the  Department  for  inclusion  in 
Databank  il  of  the  Origin-Destination 
Survey  of  Airline  Passenger  Traffic. 

CU  states  that  its  petition  provides  the 
substance  and  the  elements  of  the  rule 
it  is  seeking  but  not  a  proposed  text  for 
a  rule.  However,  since  the  purpose  of  its 
request  is  to  give  consiuners  bargaining 
power  by  incireasing  consumer 
information,  the  petitioner  considers  it 
important  that  a  final  rule  cover  as 
many  consumer  transactions  as 
practicable  and  that  neither  the  scopw 
nor  the  specific  provisions  of  the  nde  be 
so  narrow  as  to  limit  the  effectiveness  of 
the  rule. 

CU  stated  that  by  knowing  both  the 
average  fare  and  the  lowest  fare  charged 
by  route,  by  airline,  and  by  class  of 
service,  consiuners  would  be  armed 
with  two  key  benchmarks  of  value  that 
are  critical  to  making  an  informed 


purchase  decision.  These  two  pieces  of 
information,  used  together,  would  show 
the  relevant  range  of  prices  with  the 
average  fare  providing  a  broad 
indication  of  the  relative  value  available 
by  airline  and  the  lowest  fare  indicating 
the  market-clearing  price.  According  to 
the  petitioner,  easy  access  to  this 
information  would  enhance  comparison 
shopping,  informed  consumer 
negotiation,  price  competition  and ' 
market  efficiency. 

Request  for  Comments 

In  response  to  an  increasing  number 
of  inquiries  from  consumers  about 
domestic  airline  prices,  the  Department 
recentiy  published  the  first  edition  of  a 
report  entitied  Domestic  Airline  Fares 
Consumer  Report  This  report  provides 
information  about  average  prices  being 
paid  by  consumers  in  the  1,000  largest 
domestic  city-pair  markets  for  the  third 
quarter  of  1996.  In  addition  to  the 
Department's  commitment  to  provide 
fare  information  to  consumers  in  this 
report,  we  have  decided  to  consider 
further  the  issues  raised  by  CU.  We 
invite  interested  persons  to  comment  on 
all  aspects  of  the  petition  including,  but 
not  limited  to,  whether  such  a  rule 
should  be  adopted  and,  if  so,  should  the 
rule  apply  only  to  airlines,  or  to  airlines 
as  well  as  travel  agents  and  discount 
travel  brokers,  such  as  consolidators. 

We  will  decide  after  reviewing  those 
comments  whether  we  should  propose  a 
rule  as  requested  by  CU.  To  the  extent 
that  commenters  provide  quantified 
estimates  of  the  value  or  cost  of 
implementing  such  a  regulation,  we  ask 
that  they  provide  specific  supporting 
details  regarding  the  methodologies 
used  in  determining  these  benefits  and 
costs.  We  also  encourage  commenters  to 
provide  information  on  other  possible 
alternatives  for  accomplishing  the  goals 
sought  by  CU  in  this  petition. 

Issued  in  Washington,  DC  on  September  S, 
1997. 

Charles  A.  Humknlt, 

Assistant  Secretary  fm^  Aviation  and 
Internationa]  Affairs. 

(FR  Doc.  97-24567  Filed  9-15-97;  8:4S  am) 

BHJJNQ  CODE  4t10-61-^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  186-0047b;  FRL-5888-0] 

Approval  and  Promulgation  of  State 
Implementation  Plana;  Cailfomia  State 
Impiementation  Plan  Ravlsion, 
Northern  Sierra  Air  Ckniity 
Managamem  Olatrict 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


f:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  that  concotn 
a  wide  range  of  administrative  and 
traditional  source  category  rules. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs),  oxides  of  nitrogen 
(NOx)  and  other  pollutants  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  final  rules 
section  of  this  Federal  Rogiatar,  the  EPA 
is  approving  the  state's  SIP  revision  as 
a  direct  final  nile  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  sxibsequent  final  rule  based  on  this 
proposed  nUe.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
16, 1997. 

AOORESSES:  Written  comments  on  this 

action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  (AIR-41,  Air 
Divisimi,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco.  CA  9410S-3901. 

Copies  of  the  rule  revisions  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street.  SW.. 

Washington,  DC  20460. 


California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95814. 
Northern  Sierra  Air  Quality 
Management  District,  540  Searls 
Avenue,  Nevada  City.  CA  95959. 
California  Air  Resources  Board. 
Stationary  Source  Division,  Ride 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95812. 
FOR  FURTHER  MFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415) 744-1189. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Northern  Sierra  Air 
Quality  Management  District  Ride  101. 
Tide:  Rule  102.  Definitions;  Rule  202, 
Visible  Emissions;  Rule  203.  Exceptions 
to  Rule  202;  Rule  204.  Wet  Plumes;  Rule 
206,  Incinerator  Burning;  Rule  207, 
Particulate  Matter  Rule  208,  Orchard  or 
Citrus  Heaters;  Rule  209.  Fossil  Fuel 
Steam  Generator  Facility:  Rule  210, 
Specific  Contaminants;  Rule  212, 
Process  Weight  Table;  Rule  213.  Storage 
of  Gasoline  Products;  Rule  221, 
Reduction  of  Animal  Matter;  Rule  222, 
Abrasive  Blasting:  Rule  225. 
Compliance;  Rule  300,  General 
Definitions;  Rule  301,  Compliance;  Rule 
313,  Bum  Day;  Rule  314,  Minimum 
Drying  Times;  Rule  315,  Burning 
Management  Requirements;  and  Rule 
317,  Mechanized  Burners  Requirements. 
For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Feda«l  Regiatn-. 

Authority:  42  U.S.C  7401-7S7lq. 

Dated:  August  22, 1907. 
fohnWIse, 

Acting  Regional  Adnunistxutca: 
(FR  Doc  97-24417  Filed  9-15-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  167-0036b;  FRL-68SS-7] 

Approval  and  Promulgation  of  Stale 
Implementation  Plana;  Califomia  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StJMMARV:  EPA  is  proposing  to  approve 
revisions  to  the  Califomia  State 


Implementation  P^n  (SIP)  which 
concern  an  emergency  episode  rule.  The 
intended  effect  of  proposing  approval  of 
this  rule  is  to  update  the  episode  criteria 
and  to  eliminate  redundant  reporting 
requirements  in  accordance  with  the 
requirements  of  the  Clecui  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  Section  of  this  Fe«faral 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  Itased  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  faaterested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Conunents  on  this  proposed  rule 
must  be  received  in  writing  by  October 
16, 1997. 

AOORESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Cynthia 
G.  Allen,  Rulemaking  Office  (AIR-4). 
Air  Division.  U.S.  Environmental 
Protection  Agency.  Region  9.  75 
Hawthorne  Street,  San  Franciscx),  CA 
94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  this  rule  is  available 
for  public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revision  is 
also  available  for  inspection  at  the 
following  locations: 

South  Coast  Air  Quality  Management 
District,  21865  E.,  Copley  Drive. 
Diamond  Bar,  CA  91765. 

Califomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento.  CA  95812. 
FOR  FURTHER  MFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
(AIR-4)  Air  Division,  U.S. 
Enviroiunental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1189. 

SUPPt^iCNTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District  Rule  701, 
Air  Pollution  Emergency  Contingency 
Actions.  This  rule  was  submitted  by  the 
Califomia  Air  Resources  Board  to  EPA 
on  January  31,  1996.  For  further 
information,  please  see  the  information 


provided  in  the  Direct  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Aotliority:  42  U.S.C.  7401-7671q. 

Dated:  August  22. 1997. 
JoknWtoa. 

Acting  Regional  Administrator. 
(FR  Doc.  97-24416  Filed  9-15-97;  8:45  am] 
BNXMGCOOCl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NKW4-1-7102;  FRL-6882-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Proposed  Approval  of  a 
Revision  to  the  New  Mexico  State 
Implementation  Plan— €nhanc«d 
Monitoring  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  section  110  of  the 
Clean  Air  Act  (the  Act),  as  amended  in 
1990,  EPA  is  proposing  to  approve 
revisions  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  addressing 
revisions  to  Air  Quality  Control 
Regulation  (AQCR)  702  concerning 
permits.  The  State's  revision  expands 
the  types  of  testing  and  monitoring  data, 
including  stack  and  process  monitoring, 
which  can  be  used  direcdy  for 
compliance  certifications  and 
enforcement. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  October  16, 1997. 
ADDRESSES:  Comments  should  be 
mailed  to  Jole  C.  Luehrs,  Chief,  Air 
Permits  Section  (6PD-R),  EPA,  Region  6, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

EPA,  Air  Permits  Section  (6H>-R). 
1445  Ross  Avenue.  Suite  700.  Dallas, 
Texas.  75202-2377. 

New  Mexico  Enviroiunental 
Improvement  Board,  1190  St.  Francis 
Drive,  Santa  Fe,  New  Mexico  87502. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Stanton,  Air  Permits  Section 
(6PD-R),  EPA.  Dallas.  Texas.  75202- 
2377.  telephone  (214)  665-8377. 

'SUPPI.EMENTARY  INFORMATION: 

L  Background 

The  EPA  has  published  a  number  of 
"reference  test  methods"  and,  in  order 


to  assure  uniformity  in  the  application 
of  emission  standards,  has  required 
sources  to  establish  compliance  with 
emission  standards  by  use  of  those 
reference  test  methods.  In  theory,  a 
source  would  conduct  testing  on  a 
periodic  basis  utilizing  these  methods 
and  would  rely  on  the  comprehensive 
nature  of  this  testing  to  assiue 
compliance  on  a  day  to  day  basis. 

In  the  interim,  more  accurate 
emission  monitoring  devices  have  been 
developed.  In  addition,  EPA,  the  States, 
and  the  regulated  community  have 
gained  a  better  understanding  of  the 
specific  facility  and  pollution  control 
device  operating  parameters  that  control 
emissions.  Many  sources  cuirentiy 
determine  compliance  with  i>ermitted 
limits  either  through  the  use  of 
continuous  emission  monitors  or  by 
monitoring  key  parameters  of  their  ' 
production  processes  and  pollution 
control  devices. 

Section  113(a)  of  the  Act  provides  that 
the  Agency  may  bring  an  eidorcement 
action  on  the  basis  of  any  information 
available.  However,  in  United  States 
veraus  Kaiser  Steel  Corporation,  the 
District  Court  ruled  that,  because  of 
what  it  perceived  to  be  limitations  in 
EPA's  regulations,  only  reference 
method  stack  testing  could  be  used  to 
establish  violations  of  permit  limits, 
notwithstanding  irrefutable  scientific 
evidence  that  otherwise  demonstrated 
thousands  of  violations.  In  the  1990 
amendments  to  the  Act,  Congress 
overrode  the  United  States  versus  Kaiser 
Steel  Corporation  decision,  providing 
that  the  duration  of  the  violation  could 
be  established  by  any  credible  evidence 
(including  evidence  other  than  the 
applicable  test  method). 

The  EPA  believes  that  existing  SIPs 
(nationwide)  are  inadequate  for  States  or 
EPA  to  fully  implement  the  Act,  because 
the  SIPs  may  presentiy  be  interpreted  to 
limit  the  types  of  testing  or  monitoring 
data  that  may  be  used  for  determining 
compliance  and  establishing  violations. 
On  June  9,  1994,  EPA  issued  a  call  to 
the  State  of  New  Mexico  to  revise  its  SIP 
to  clarify  that  any  monitoring  approved 
for  the  source  (and  intruded  in  a 
Federally  enforceable  operating  permit) 
may  form  the  basis  of  the  compliance 
certification,  and  that  any  credible 
evidence  may  be  used  for  purposes  of 
enforcement  in  Federal  court 

n.  EPA  Evaluation 

On  November  10, 1994,  New  Mexico 
made  an  official  plan  submission  in 
response  to  EPA's  SIP  call.  New  Mexico 
submitted  revisions  to  AQCR  702, 
which  provides  that  data  which  has 
been  collected  under  the  enhanced 
monitoring  and  Operating  Permit 


programs  can  be  used  for  complianoe 

certifications  and  enforcement  actions. 
Specifically,  section  R  of  the  revisions 
to  AQCR  702  authorizes  this  data  to  be 
used  for  compliance  certifications,  and 
section  S  authorizes  this  data  to  be 
considered  for  enforcement  actions. 

This  revision  will  enhance  the  State's 
capability  for  determining  compliance 
with,  and  for  establishing  violations  of. 
the  underlying  emission  limitations. 

IIL  Proposed  Action 

The  EPA  reviewed  these  revisions  to 
the  New  Mexico  SIP  and  is  proposing  to 
approve  sections  R  and  S  of  AQCR  702 
as  submitted  because  they  meet  the 
requirements  of  section  1 10  of  the  Act. 
The  EPA  is  requesting  comments  on  all 
aspects  of  the  requested  SIP  revision 
and  EPA's  proposed  rulemaking  action. 
The  EPA  will  consider  any  timely 
submitted  comments  prior  to  EPA's 
taking  final  action  on  this  proposed 
rule.  Comments  received  by  the  date 
indicated  above  will  be  considered  in 
the  development  of  EPA's  final  nUe. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requiraments 

A.  Executive  Order  12866 

This  action  has  been  classffied  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Fedovl 
Register  (FR)  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichob. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

'The  SIP  approvals  under  section  110 
and  subchapter  1,  part  D  of  the  Act  do 
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not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  FedersJ  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  prepciration  of  a  fle^bility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Company. 
V.  U.S.  EJ'.A..  KYI  U.S.  246.  256-66 
(1976):  42  U.S.C.  7410(a)(2). 

C  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tnb£d  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Undm  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  riile  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 


governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 

Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Sulijects  in  40  Cn  Part  52 

Environmental  protection.  Air 
pollution  control.  Enhanced  monitoring, 
Incorporation  by  reference. 
Intergovernmental  relations. 

Aadnritjr:  42  U.S.C  tections  7401-76718. 
Dated:  August  15. 1907. 

Acting  Begioiaal  Adminigtrator. 

[FR  Doc.  97-24552  Filed  9-15-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  RMaarch  Sarvic* 

NotiM  of  Intent  To  Grant  Exclusive 
LiCWlM 

AGENCY:  Agricultural  Research  Service. 
USDA. 

ACTION:  Notice  <rf  intent 


^ 

^ 


I  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agricultiire, 
Agricultural  Research  Service,  intends 
to  grant  to  American  Cyanamid 
Company  of  Princeton,  New  Jersey,  an 
exclusive  license  to  Serial  No.  08/ 
756.301,  filed  November  25,  1996, 
entitled  "A  Baculovirus  for  the  Control 
of  Insect  Pests."  Notice  of  Availability 
for  Serial  No.  08/756,301  was  published 
in  the  Federal  Register  on  August  7, 
1997. 

DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville.  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  American  Cyanamid 
Company  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unl^ss, 
within  sixty  days  bom  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 


would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M  Parry,  fr.. 

Assistant  Administrator. 

(FR  Doc.  97-24438  Filed  9-15-97;  8:45  am) 

BHJJNQ  CODE  M10-SS-U 

:    DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  IntentTo  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  owned  invention,  U.S.  Plant 
Patent  Application  Serial  No. 
08/900,007,  entiUed  "TifEagle  Ehvarf 
Bermuda^ass"  is  available  for  licensing 
and  that  the  U.S.  Department  of 
Agriculture,  Agricultural  Research 
Service  intends  to  grant  to  The 
University  of  Georgia  Research 
Foundation  of  Athens,  Geoi;gia.  an 
exclusive  license  for  U.S.  Plant  Patent 
Application  Serial  No.  08/900,007. 
DATES:  Comments  must  be  received  on 
or  before  November  17. 1997. 
ADDRESSES:  Send  comments  to:  USDA. 
ARS,  MWA,  Office  of  the  Director. 
National  Center  for  Agricultural 
Utilization  Research,  Room  2042. 1815 
North  University  Street,  Peoria,  Illinois 
61604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Watkins  of  the  National  Center 
for  Agricultuiral  Utilization  Research  at 
the  Peoria  address  given  above; 
telephone:  309-681-6545. 
SUPPLEMENTARY  INFORMATION:  The  - 
Federal  Government's  patent  rights  to 
these  inventions  are  assigned  to  the 
United  States  of  America,  as  represented 
by  the  Secretary  of  Agriculture.  It  is  in 
the  public  interest  to  so  license  these 
inventions  as  the  University  of  Geoipa 
liesearch  Foundation  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  the 


Agricultural  Research  Service  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 
R-M.  Pany,  Jr., 
Auittant  Administrator. 
[FR  Doc.  97-24439  Filed  9-15-47:4:45  am) 
■ujNQ  CODE  um^^a-f 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
{Docket  Na  97-066N] 

Meeting  of  the  Meet  and  Poultry 
Subcommittee  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Meat  and  Poultiy 
Subcommittee  of  the  National  Advisory 
Conmiittee  on  Microbiological  Criteria 
for  Foods  (NACMCF)  wUl  hold  a 
meeting  on  October  8  to  October  10, 
1997,  to  discuss  food  safety  initiatives. 
Specific  topics  to  be  discussed  include 
the  Seared  Steak  and  the  Cooking  Time 
and  Temperature  for  Hamburger  issues. 
DATES:  The  meeting  will  be  held  from 
1:00  to  5:00  p.m.  on  October  8  and  from 
8:00  a.m.  to  5:00  p.m.  on  October  9  and 
October  10, 1997. 

ADDRESSES:  The  meeting  will  be  held  in 
Franklin  Court  Suite  3709  at  1099  14th 
Street,  NW,  in  Washington,  DC. 
NACMCF  wishes  to  encourage  persons 
with  information  and  data  on  the  issues 
to  present  their  comments  to  the 
participants.  Those  persons  interested 
in  making  presentations  or  providing 
comments  should  mail  or  £ax  their 
name,  tide,  firm  or  agency  name, 
address,  and  telephone  to  E>r.  Richard  L. 
Ellis.  Director.  Scientific  Research 
Oversight  Staff,  Department  of 
Agriculture,  6913  Franklin  Court,  1099 
14tii  Stieet.  NW,  Washington.  DC 
20250-3700;  fax  (202)  501-7628. 
Comments  and  requests  also  may  be 
provided  by  E-mail  to: 
richard.  ellis@usda.gov. 
SUPPt.EMENTARY  INFORMATION:  The  Food 
and  Drug  Administration  (FDA)  is 
seeking  guidance  and  advice  from  the 
Subcommittee  on  a  clear  scientific  basis 
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for  recominendations  FDA  will  propose 
and  how  these  issues  should  be 
addressed  in  the  Food  Code.  The 
Subcommittee  also  will  be  developing 
microbial  hazard  identification  guides 
for  very  small  meat  and  poultry 
establishments. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 
Comments  may  be  made  before  or  after 
the  meeting.  All  comments  received  will 
become  part  of  the  public  record  of  this 
meeting. 

NACMCF  provides  advice  and 
recommendations  to  the  Secretary  of 
Agriculture  and  the  Secretary  of  Health 
and  Human  Services  about  the 
development  of  microbiological  criteria 
to  assess  the  safety  and  wholesomeness 
of  food.  NACMCF  also  provides 
guidance  to  the  Departments  of 
Commerce  and  Defense. 

Done  at  Washington,  DC.  on  Septsmbw  9. 
1997. 

TboiM).  Billy. 
Administrator. 
(FR  Doc.  97-24436  Filed  9-15-97;  8:45  am) 

■UMQ  COM  341«-im-r 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Thomiwoo  Creefc  Mine  Supplemental 
EnvlronnMntallmpact  Statement 

AOBCY:  Forest  Service.  USOA. 

ACTION:  Notice  of  opportunity  to 
comment. 


Dated:  September  10, 1997. 
Stephanie  Phiilipa, 
Acting  Forest  Supervisor. 
[FR  Doc.  97-24505  Filed  9-15-97;  8:45  i 
BHJJHQ  OOOe  MIO-II-M 


COMMISSION  ON  aVIL  RIGHTS 

Notice  of  PuMIc  Meeting  of  the 
Delaware  Advisory  CommlttM 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Delaware  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  1:00  p.m.  and  adjourned  at 
5:00  p.m.  on  Wednesday,  September  17. 
1997.  at  the  Holiday  Inn,  Downtown. 
700  King  Street,  Wilmington.  Delaware 
19801,  has  been  rescheduled  for 
Wednesday.  September  24, 1997,  at  the 
same  time  and  place. 

The  original  notice  for  the  meeting 
was  announced  in  the  Federal  Register 
on  August  26, 1997,  FR  Doc.  97-22577, 
62  FR  55221-45222. 

Persons  desiring  additional 
information  should  contact  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116). 

Dated  at  Washington,  DC.  September  11. 
1997. 

Carol-Lea  Hnrlajr, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  97-24597  Filed  9-ll-fl7;  4:45  pm] 
HLUNa  OOOe  «l3ft-«t-^ 


The  Salmon  and  Challis 
National  Forest  is  providing  notice  that 
a  60  day  comment  period  will  be 
initiated  on  September  22, 1997  for 
review  of  documents  prepared  in 
support  of  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  for  the  proposed  supplement  to 
the  Thompson  Cree]fw  Mine  Plan  of 
Operation.  The  purpose  of  the  comment 
period  is  to  consider  comments  prior  to 
release  of  the  DSEIS.  The  comment 
period  will  begin  on  September  22, 1997 
and  continue  for  60  days  concluding  on 
November  21. 1997.  All  comments  must 
be  received  in  writing  by  this  date. 
Comments  can  be  sent  to:  Salmon  and 
Challis  National  Forest,  Thompson 
Creek  Mine  SEIS  Coordinator,  RR2  Box 
600.  Hwy  93  S,  Sahnon,  ID  83467.  The 
documents  will  be  available  for  review 
at  the  Yankee  Fork  Ranger  District, 
Clayton.  ID. 

FOR  FURTHER  MFORMATKM  COHTACT: 
Liz  McFarland.  TCM  SEIS  Coordinator, 
(208) 756-5139. 


should  contact  the  Regional  Office  at 
least  five  (5)  worldng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  r\iles 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  September  8, 
1997. 
Carol-Laa  Hwlsy. 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-24541  Filed  9-15-97;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Washington  State  Advisory 
Conunlttss 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  r\iles  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Washington  State  Advisory  Committee 
to  the  Commission  will  convene  at  9:30 
a.m.  and  ad)oum  at  12  p.m.  on  October 
29, 1997,  at  the  Westin  Hotel,  1900  Fifth 
Avenue,  Seattle.  Washington  98101.  The 
purpose  of  the  meeting  is  to  discuss 
civil  rights  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
committee  Chairperson  Bill  Wassmuth, 
206-233-9136,  or  Philip  Montez, 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-3435). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 


DEPARTMENT  OF  COMMERCE 
Forsign-Trads  Zonas  Board 

[Order  No.  917] 

Approval  for  Manufacturing  Authority; 
Solectron  Corporation  (Elsctronic/ 
Computer/Telecommunication 
Equipment)  Within  Foraign-Trada  Zone 
18  San  Jose.  CA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  2^ne8  Act  of  )une  18. 1934,  as 
amended  (19  U.S.C  81a-eiu).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas.  San  Jose  Distribution 
Services,  operator  of  Foreign-Trade 
Zone  18.  has  requested  authority  imder 
§  400.32(b)(2)  of  the  Board's  regulations 
on  behalf  of  Solectron  Corporation  to 
manu&cture  electronic/computer/ 
telecommunication  equipment  under 
zone  procediues  within  FTZ  18,  San 
Jose,  California  (filed  March  7, 1997; 
FTZ  Doc.  12-97;  62  FR  12792,  3/18/97); 
and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest: 

Now.  therefore,  the  Board  hereby 

approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington,  DC,  this  5th  day  of 
September  1997. 

Jeflfrey  P.  Bialas. 

Acting  Assistant  Secretary  of  Commerce  fm 

Import  Administration,  Alternate  Chairman, 

Foreign-Trade  Zones  Board. 

[FR  Doc.  97-24466  FUed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Forslgn-Trads2onaa  Board 
(Order  No.  mq 

Expanalon  of  Forslgn-Trada  Zona  21; 
Charlsaton,  South  Carolina  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (tlie  Boaid)  adopU  the 
following  Order 

Whereas,  an  application  from  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  21, 
Charleston.  South  Carolina,  area,  for 
authority  to  expand  FTZ  21  to  include 
four  additional  sites  in  the  Charleston, 
South  Carolina,  area,  was  filed  by  the 
Board  on  March  7, 1997  (FTZ  Docket 
13-97, 62  FR  12793,  3/18/97); 

IVhereas.  notice  inviting  public 
comment  was  given  in  Federal  Regisler 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  Uie  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest;  * 

Now,  therefore,  the  Board  hereby 
orden: 

The  application  to  expand  FTZ  21  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Secticm 
400.28.  and  subject  to  the  standard 
2,000-acre  activation  limit  for  the 
overall  zone  project 

Signed  at  Washington.  DC.  this  5th  day  of 
September  1997. 

laftvy  P.  Bialos, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  AHemate  Chairman, 
Foreign-  Trade  Zones  Board. 
[FR  Doc.  97-24467  Filed  9-15-97;  8:45  am] 
■UJNQ  COOK  i8ia-oe-^ 


DEPARTMENT  OF  COMMERCE 

Fdralgn-Trads  Zonae  Board 
IOPdarNo.9191 

Approval  of  Manutecturfcig  ActMly 
ertlhin  Foreign-Trade  Zone  62 
BrownsviUs,  TX,  Amfals,  Inc.  (Offshore 
Drilling  Ptatfonns/ShipbulMing) 

Pursuant  to  its  authority  tuider  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  U.S.C,  81a-81u)(the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order 

Whereas,  the  Brownsville  Navigation 
District,  grantee  of  FTZ  62.  has 


requested  authority  under  §  400.32(b)(1) 
of  the  Board's  regulations  on  behalf  of 
AMFELS,  Inc..  to  manufacture  mobile 
bfbhore  drilling  platforms  under  zone 
procedures  within  FTZ  62,  Brownsville, 
Texas  (filed  2-25-97,  FTZ  Docket 
A(32bl)-l-97:  Doc.  67-97,  assigned  8- 
20-97) 

Whereas,  pursuant  to  $  400.32(bKl), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
niaking  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circimutances.  including 
situations  where  the  proposed  activity  is 
the  same,  in  terms  of  (Hoiducts  involved, 
to  activity  recently  approved  by  Um 
Board  (§  400.32(b)(lKi));  and. 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  the 
criteria  of  §400.31,  and  the  Executive 
Secretary  has  recommended  ^proval; 

Now.  therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
$  400.32(bKl),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  sul^ect  to  the  Act  and  the 
Board's  r^ulations,  including  $400.28, 
and  further  subject  to  the  following 
conditions:  (1)  Any  foreign  steel  mill 
products  admitted  to  FTZ  62  for  the 
AMFELS,  Inc.,  activity  including  plate, 
angles,  shapes,  channels,  rolled  steel 
stock,  bars,  pipes  and  tubes,  not 
incorporated  into  merchandise 
odierwise  cUwsified,  and  v^iich  is  used 
in  manufacturing,  shall  be  subject  to 
Customs  duties  in  accordance  with 
applicable  law,  if  the  same  item  is  then 
being  produced  by  a  domestic  steel  mill; 
and,  (2)  in  addition  to  the  annual  report, 
AMFELS,  Inc.,  shall  advise  the  Board's 
Executive  Secretary  (§400.28(aK3))  as  to 
significant  new  contracts  with 
appropriate  information  concerning 
foreign  piirchases  otherwise  dutiaUe,  so 
that  the  Board  may  consider  whether 
any  foreign  dutiable  items  are  being 
iniported  for  manufacturing  in  the  zone 
primarily  because  of  subzone  stetus  and 
whether  the  Board  should  consider 
requiring  Customs  duties  to  be  paid  on 
such  items. 

Signed  at  Washington.  DC,  this  5th  day  of 
September  1997. 

laftayP.Bialgs. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Por^ffi-Trade  Zones  Board. 
[FR  Doc.  97-24468  Filed  9-15-97;  8:45  am) 
iMJJNa  COK  3S10-0S-r 


DEPARTMBIT  OF  COMMERCE 

International  Trade  Admlnistrstton 

Detsrmlnatton  Not  To  Rovoka 
Antidumping  Duty  Ordsrs  and 
Findings  Nor  To  Tsrmlnals 


AOCNCV:  Import  Administtatioii, 

International  Trade  Administration, 

Department  of  Commerce 

ACTION:  Determination  not  to  revoke 

antidiunping  duty  orders  and  finHingf 

nor  to  terminate  suspended 

investigations 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  listed  below. 
ffFECnvc  DATE:  September  16, 1997. 
FOR  RJRTHER  MFORMATION  COMTACT: 
Michael  Panfold  or  the  analyst  listed 
imder  Antidiunping  Proceeding  at 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  k  Constitution 
Avenue,  NW.  Washington,  DC  20230. 
SUPWrMDfTARY  srORMATION:  On  August 
13, 1997,  the  Department  of  Commerce 
(Commerce)  published  a  DetenninatioB 
Not  to  Revoke  Antidumping  Duty 
Orders  and  Findings  Nor  to  Terminal 
Suspended  Investigations  (62  FR 
43316).  In  that  notice,  an  interested 
party.  Chemical  Products  Coiporation, 
was  inadvertently  listed  as  an  objector — 
to  the  revocation  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  except  synchronous  k 
v  belts  from  Germany.  This  firm  did  not 
file  such  an  objection.  Chemical 
Products  Corporation  did  however 
object  to  the  revocation  of  precipitated 
barium  carbonate  from  Germany.  In 
addition,  our  August  13, 1997  notice 
inadvertently  did  not  include  the  order 
on  precipiteted  baritun  caitxmate  from 
Germany.  This  notice  serves  to  cnrectly 
identify  the  sole  objector  for  indiistrial 
belts  and  components  and  parts  thereof, 
whether  ciued  or  imcured,  except 
synchronous  and  v  belts  from  Germany 
and  to  notify  the  public  that  we  no 
longer  intend  to  revoke  the  antidumping 
duty  order  on  precipitated  barium 
carbonate  from  Germany. 

Antidumping  rrnrneding, 

A-A28-e02 

Germany 

Industrial  Belts  and  Components  and 

Parts  Thereof,  Whether  Cured  or 

Uncured.  Except 
Synchronous  &  V  belts 
Objection  Date:  Jime  30, 1997 
Objector  Gates  Rubber  Company 
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Contact:  Ron  Trentham  at  (202)  482- 
4793 

A-428-061 

Germany 

Precipitated  Barium  Carbonate 
Obiection  Date:  June  13, 1997 
Objector.  Chemical  Products 

Corporation 
Contact:  Tom  Futtner  at  (202)  482-3814 

Dated:  September  5. 1997. 
Richard  W.  MoreUnd, 
Actizig  Deputy  Assistant  Secrotaryfor 
AD/CVD  Enforcenwnt 
[FR  Doa  97-24566  Filed  9-15-97;  8:45  am] 
BHJJNQ  OOOE  3S10-OA-P 


DEPARTMEHT  OF  COMMERCE 

Intemationai  Trade  Administration 
[A-688-015] 

Telavision  Receivers,  Monochroma 
and  Cotor,  From  Japan:  Notico  of  Rnal 
Court  Decision  and  Amended  Hnat 
Raautts  of  Antidumping  IXity 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
administrative  review. 

■ ■ — -     ■  'T    -    ■ 

SUMMARY:  On  July  3, 1996,  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
upheld  the  Department  of  Commerce's 
(the  Department's)  remand 
determination  in  this  case.  See  Fujitsu 
General  Ud.  v.  United  States,  88  F.3d 
1034  (Fed.  Cir.  1996).  As  there  is  now 
a  final  and  conclusive  court  decision  in 
this  action,  we  are  amending  our  final 
results  of  review  in  this  matter  and  we 
will  subsequently  instruct  the  Customs 
Service  to  liquidate  entries  subject  to 
this  review. 

EFFECTIVE  DATE:  September  16, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Irene  Darzenta  or  Sheila  Forbes, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482-6320  and  (202) 
482-0065,  respectively. 

8UPPLBIENTARY  INFORMATION: 

Background 

On  February  11, 1991.  the  Department 
published  its  final  results  of 
administrative  review  of  television 
receivers,  monochrome  and  color,  from 
Japan  covering  imports  from  11 
manufacturers/exporters  during  various 


periods,  including  imports  from  Fujitsu 
General  Limited  (FGL)  for  the  periods 
March  1. 1986  through  February  28. 
1987;  March  1, 1987  through  February 
29, 1988:  and  March  1, 1989  through 
February  28. 1990.  See  Television 
Receivers,  Monochrome  and  Color,  from 
Japan:  Final  Results  of  Antidumping    , 
Duty  Administrative  Review,  56  FR 
25392.  Subsequently,  FGL  challenged 
the  final  results  before  the  United  States 
Court  of  Intfflmational  Trade  (OT). 
Following  a  voluntary  remand,  the 
Department  issued  a  redetermination 
wldch  was  affirmed  by  the  CIT  on 
March  14. 1995.  See  Fufitsu  General 
Limited  v.  United  States,  883  F.Supp. 
728  (OT  1995).  Subsequently,  an  appeal 
was  filed  by  FGL. 

On  July  3. 1996.  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  upheld 
the  Department's  remand  determination. 
See  Fujitsu  General  Limited  v.  United 
States.  88  F.3d  1034  (Fed.  Cir.  1996).  As 
there  is  now  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  results  of  review  in 
this  matter  and  we  will  subsequently 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  this  review. 

Amendment  to  Fisal  Resolt  of  Review 

Pursuant  to  10  U.S.C  1516a(e).  vre  are 
now  amending  the  final  results  of 
administrative  review  for  television 
receivers,  monochrome  and  color,  from 
Japan,  with  respect  to  FGL,  for  the 
above-referenced  periods.  The  revised 
weighted-average  margin  for  these 
periods  is  26.17  percent. 

Accordingly,  tne  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all 
appropriate  entries  of  the  subject 
merchandise  made  by  FGL  and  covered 
by  this  review.  Individual  differences 
between  United  States  price  and  foreign 
market  value  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Furthermore,  the  cash  deposit 
rate  for  FGL  which  will  be  effective 
upon  publication  of  these  amended  final 
results  of  review  for  all  shipments  of  the 
subject  merchandise  made  by  FGL 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  and  will  remain  in 
effect  imtil  publication  of  the  final 
results  of  the  next  administrative 
review,  will  be  26.17  percent 

Dated:  September  10, 1997. 
JefiErey  P.  Bialoe. 

Acting  Asaistant  Secretary  for  bnport 
Administration. 

[FR  Doc.  97-24563  Filed  9-15-97;  8:45  am] 
oooE  asio-os-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

{A-47S-7031 

Granular  Polytetrafluoroethylena  Rasin 
From  Italy;  Rnal  Results  of 
Antidumping  Duty  Administrathra 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  13. 1997.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  1995—96 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroetfaylene  resin  from  Italy. 
The  review  covers  one  manufacturer/ 
exporter,  Ausimont  S.p.A,  for  the  period 
August  1, 1995,  through  July  31, 1996. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
conunents  from  Ausimont  and  E.I. 
DuPont  de  Nemours  ft  Company,  the 
petitioner  in  this  proceeding.  We  have 
changed  our  preliminary  results  as 
explained  below.  The  final  margin  for 
Ausimont  is  listed  below  in  the  section 
"Final  Results  of  Review." 
EFFECTIVE  DATE:  September  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Hayes  or  Richard  Rimlinger.  Office 
of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulationa 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1. 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 

indicated,  all  citations  to  the  

Department's  regulations  are  to  19  CFR 
part  353  (1997). 

Background 

On  May  13, 1997,  the  Etepartment  of 
Commerce  (the  Department)  published 
in  the  Federal  Remoter  the  preliminary 
results  of  its  1995-96  administrative 
review  of  the  antidumping  duty  order 
on  granular  polytetrafluoroethylene 
resin  (PTFE)  from  Italy  (62  FR  26283). 
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We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  briefs 
from  Ausimont  S.p.A  (Ausimont)  and 
E.I.  DuPont  de  Nemours  &  Company 
(DuPont).  There  was  no  request  for  a 
hearing.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resins,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Granular 
Polytetrafluoroethylene  Resin  from 
Italy;  Final  Determination  of 
Circumvention  of  Antidumping  Duty 
Order,  58  FR  26100  (April  30,  1993). 
This  order  excludes  PTFE  dispersions  in 
water  and  fine  powders.  During  the 
period  covered  by  this  review,  such 
merchandise  was  classifiable  undor  item 
nmnber  3904.61.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  We  are  providing 
this  HTS  number  Cor  convenience  and 
ciistoms  purposes  only.  The  written 
description  of  the  scope  remains 
dispositive. 

llie  review  covers  one  Italian 
manufactiuer/exporter  of  granular  PTFE 
resin,  Ausimont,  and  the  period  August 
1. 1995  through  July  31. 1996. 


Aaalysas  ofCemmenta  Received 

Conunent  1:  Ausimont  contends  that 
the  Department  erred  in  using  the 
purchase  order  date  or  blanket  order 
date  as  the  date  of  sale  in  the  U.S. 
marlcet  The  firm  asserts  that  the 
Department  should  have  used  the  date 
of  invoice  as  the  date  of  sale  and  states 
that  this  is  the  Department's  cvurent 
practice  and  its  intention  as  stated  in 
the  proposed  regulations  (citing 
Antidumping  Duties:  Proposed  Rule.  61 
FR  7308.  February  27. 1996).  finalized 
in  the  same  form  on  May  19. 1997  (62 
FR  27296).  Ausimont  also  cites  to  a 
March  29,  1996  memorandum  signed  by 
the  Assistant  Secretary  for  Import 
Administration  that  implements  the 
datorof-invoice  methodology  effective 
April  1. 1996. 

DuPont  replies  that  the  proposed 
regiilations  do  not  oblige  the 
Department  to  use  the  date-of-invoice 
methodology.  The  petitioner  points  out 
that  the  Department  has  the  discretion 
to  use  a  date  other  than  the  date  of 
invoice  if  such  a  date  better  reflects  the 
date  on  which  the  exporter  establishes 
the  material  terms  of  sale.  The  petitioner 
believes  that  the  reported  purchase  and 
blanket  order  dates  more  adequately 
reflect  the  date  on  which  material  terms 
of  sale  were  established  for  most  of 
Ausimont's  U.S.  sales.  Therefore 


DuPont  asserts  that  the  Department 
should  continue  to  use  the  purchase  and 
blanket  order  dates  as  the  dates  of  sale 
for  identifying  contemporaneous  home 
market  sales. 

Department's  Position:  The  record 
indicates  that  Ausimont's  U.S.  prices 
and  quantities  are  not  usually  fixed 
before  the  invoice  date.  Thus,  we 
continue  to  hold  that  the  date  of  invoice 
is  the  correct  date  for  determining  date 
of  sale.  (See  Antidumping  Duties: 
Proposed  Rule.  61  FR  7308,  February 
27, 1996,  section  351.401(i)  at  7381.  and 
preamble  at  7330;  March  29, 1996 
memorandum  from  the  Assistant 
Secretary  for  Import  Administration  to 
the  Deputy  Assistant  Secretaries  for 
Import  Administration;  Certain  Internal- 
Combustion  Industrial  Forklift  Trucks 
From  Japan,  62  FR  5592.  February  6. 
1997.) 

Comment  2:  Ausimont  contends  that, 
in  calculating  the  constructed  export 
price  (CEP)  profit  ratio  based  on 
Ausimont's  financial  statements,  the  . 
Department  erred  by  Sailing  to  include 
manufacturing  costs  for  U.S.  operations 
in  the  calculation  of  the  amoimt  of 
profit  for  the  firm,  while  attributing  the 
profit  ratio  to  those  costs  in  deriving  a 
CEP-profit  adjustment.  Ausimont  states 
that  tills  results  in  a  profit  allocation 
that  is  not  an  "apples-to-apples" 
comparison  in  its  calculation  and 
application  and  creates  an  unfair  and 
inflated  apportionment  of  profit  both  to 
Ausimont's  further-manufacturing 
operations  and  to  its  U.S.  selling 
activities.  Respondent  contends  that  the 
Department  should  recalculate  the  profit 
ratio  by  including  those  manu&cturing 
costs  in  the  total  expense  amount 

DuPont  responds  that  it  agrees  that 
the  Department's  profit-ratio  calculation 
is  incorrect.  However,  DuPont  argues 
that,  rather  than  correct  its  calculation, 
the  Department  should  calculate  a  CEP- 
profit  ratio  based  on  the  operating 
income  and  operating  expenses  for 
Ausimont  U.S.A.  and  the  Fluoride 
Specialties  segment  of  Ausimont  SpA. 
oiuPont  states  that  it  is  the  Department's 
policy  to  use  an  operating  profit  rather 
than  a  net  profit. 

In  rebuttal  to  DnPont's  argimient 
Ausimont  states,  among  other  things, 
that  there  is  no  precedent  for  using  an 
operating  profit  in  the  calculation  of  a 
CEP-profit  ratio.  Respondent  points  out 
that  in  section  351.402(d)(1)  of  iU 
proposed  (and  now  finalized) 
regulations  the  Department  indicated  a 
preference  for  using  the  aggregate  of 
expenses  and  profit  in  calculating  total 
expenses  and  total  actual  profit 
Ausimont  also  refers  to  the 
Department's  final  results  concerning 
Certain  Cold-Rolled  Carbon  Steel  Flat 


Products  from  the  Netherlands  (62  FR 
18476.  April  15. 1997)  and  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea  (62  FR 
18404.  April  15, 1997)  as  an  affirmation 
of  this  methodology.  Therefore, 
Ausimont  maintains  that  the 
Department  should  continue  to  use  total 
expenses  and  total  actual  profit  to 
determine  CEP  profit  for  the  final 
results.  Ausimont  also  states  that  it 
continues  to  protest  Petitioner's  attempt 
to  raise  an  imtimely  afiirmative 
argument  in  Petitioner's  rebuttal  brief. 

Department's  Position:  We  agree  Mrith 
Ausimont  that  we  erred  in  the 
calculation  of  its  CEP-profit  ratio  Iqr 
failing  to  include  manufacturing  coats 
for  U.S.  operations  in  the  CEP-profit 
ratio  calculation  which  we  applied  to 
total  U.S.  expenses.  We  also  agree  with 
Ausimont  that  it  is  our  normal  practice 
to  use  the  aggregate  of  all  expenses  and 
profit  in  the  calculation  of  C£P  profit 
The  Department's  general  practice  in  the 
calculation  of  profit  rates  is  to 
incorporate  all  selling,  general  and 
administrative  expenses  and  expensM 
normally  employed  in  the  calcidatioBof 
the  cost  of  production.  In  this  case,  if  we 
were  to  use  Ausimont's  operating  profit  ' 
as  part  of  the  CEP-profit  calculatim,  we 
would  necessarily  exclude  from  that 
calculation  certain  expenses  that  we 
would  usually  include  were  we  to 
compute  the  cost  of  production  for 
Ausimont  Therefore,  it  is  more 
appropriate  in  this  instance  for  the 
calculation  of  CEP  profit  to  start  with 
Aiisimont's  reportcKl  net  income.  As  in 
this  case,  where  we  must  compute  CEP 
profit  using  information  from  finandal 
statements,  oui  methodology  for 
calculating  total  cost  for  the  purpose  of 
determining  CEP  profit,  although    •' 
subject  to  data  limitations,  is  generally 
the  same  as  that  used  to  calculate  the 
cost  of  manufacture  and  SG&A  expenses 
for  purposes  of  determining  the  cost  of 
production  and  constructed  value. 
Thus,  we  included  the  total  cost  of 
materials  and  fabrication  and  SG&A 
expenses  in  ova  calculation  of 
Ausimont's  CEP  profit 

This  practice  for  nalailating  a  net 
profit  is  consistent  with  the  Statement 
of  Administrative  Action  (H.R.  Doc.  316, 
Vol.  1 103d  Cong..  2d  aess.  (1994)) 
(SAA),  which  repeatedly  gives  reference 
to  total  production  and  selling  expenses 
in  determining  CEP  profit  For  example, 
when  discussing  alternatives  for  the  use 
of  financial  reports,  the  SAA  states  that 
the  use  of  reports  "will  depend  on  the 
detail  in  which  such  reports  break  down 
total  production  and  selling  expenses 
and  profits'  (SAA  at  825.  emphasis 
added).  In  addition,  in  cases  in  wdiich 
we  have  explained  the  calculation  of 
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CEP  profit,  %ve  frequently  refer  to  the 
term  "total  profit"  and  "all  expenses", 
thus  making  it  clear  that  the  calculation 
of  CEP  profit  is  based  on  the  company's 
profits  net  of  all  expenses,  i.e.,  net 
income.  See  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  18404,  18440  (April  15, 
1997);  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  From  Italy,  61  FR  30326,  30352 
(June  14,  1996).  Therefore,  we  disagree 
with  OuPont  that  an  operating  profit  is 
appfopiiate  for  determining  a  CEP-profit 


adjustment  in  this  instance.  For  these 
final  results,  we  have  calculated 
respondent's  CEP-profit  ratio  based  on 
total  profit  and  total  expenses  and 
ensiued  that  we  have  included  cost  for 
manufacturing  operations  in  the  United 
States  in  the  computation  of  the  profit 
rate  to  apply  to  U.S.  expenses. 

With  regard  to  respondent's  claim  that 
it  was  inappropriate  for  the  Department 
to  accept  petitioner's  imtimely 
submission  of  an  affirmative  argument, 
we  disagree  with  the  respondeuL  The 
Department  has  the  right  to  seek 
comments  or  additional  information  at 
any  time  during  a  proceeding.  19  CFR 


353.38(a).  The  CEP-profit  calculation  is 
a  new  methodology  to  implement 
provisions  of  the  URAA.  Therefore,  the 
Department  chose  to  exercise  its 
prerogative  to  considm  the  argument 
and  solicit  rebuttal  from  respondent  in 
order  to  more  fully  explore  the  issue. 
The  Department  has  now  had  the 
opportunity  to  consider  comments  and 
make  a  fully  informed  determination. 

Final  Reaolts  of  the  Reiriew 

We  determine  the  that  following 
Mreighted-average  dumping  margin 
exists: 


Manuiacturer/exporter 


Margin 
(percent) 


Aiaimont  S^xA. 


08/01/95-07/31/96 


5.96 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Ausimont's  sales  were  all 
through  its  subsidiary  in  the  United 
States.  Therefore,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales.  We  will  direct  Customs 
to  assess  the  resulting  percentage 
margin  against  the  entered  Customs 
values  for  the  subject  merchandise  on 
entries  during  the  period  of  review 
(POR).  While  the  IJepartment  is  aware 
that  the  entered  value  of  sales  during 
the  POR  is  not  necessarily  equal  to 
entered  value  of  entries  during  the  POR, 
use  of  entered  value  of  sales  as  the  basis 
of  the  assessment  rate  permits  the 
E)epartment  to  collect  a  reasonable 
approximation  of  the  antidumping 
duties  which  would  have  been 
determined  if  the  Department  had 
reviewed  those  sales  of  merchandise 
actually  entered  during  the  POR.  The 
Departmfflit  will  issue  appraisement 
instructions  directly  to  this  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  liy 
■action  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Ausimont  will 
be  5.95  percent;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  original  less-than-feir-value 
(LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  6r  export^' 


received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  a  previous 
review,  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  46.46  percent,  the  "all 
othera"  rate  established  in  the  LTFV 
investigation  (50  FR  26019,  June  24. 
1985). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  ordera  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failuire  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  USC  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations  (19  CFR  353.22  (1997)). 


Dated:  September  9. 1997. 
JaAejr  P.  Bialos, 

Acting  Aaaistant  Secretary  for  Impoit 
AdaUnietration. 

(FR  Doc  97-24562  Filod  9-1S-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

International  Trada  Admlniatratkm 
[/U668-83q 

Oil  Country  Tubular  Qooda  From 
Japan;  Rnal  Raaulta  of  Antidumping 
Duty  AdminiatraUva  Raviaw 

AOBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  results  of  antidumping 
duty  administrative  review. 


On  May  12. 1997,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  oil 
country  tubular  goods  ("OCTG")  from 
Japan.  This  review  covers  one  producer/ 
exporter.  NKK  Corporation  of  Japan 
("NKK").  entries  of  drill  pipe  during  the 
period  August  11, 1995  through  July  31. 
1996,  and  entries  of  OCTG  other  than 
drill  pipe  during  the  period  February  2. 
1995  through  July  31, 1996.  We  gave 
interested  parties  an  opportunity  to 
conunent  on  our  preliminary  results. 
After  reviewing  the  comments  received, 
we  have  determined  not  to  change  the 
results  from  those  presented  in  tibe 
preliminary  results  of  review. 

This  review  was  initiated  in  response 
to  requests  by  importers,  Hebnerich  k 
Payne.  Inc.  ("H&P")  and  Caprock  Pipe 
and  Supply  ("Caprock"),  for  a  review  of 
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NKK  and  HEBRA  AS  ("HEBRA"). 
respectively.  Although  we  initiated  a 
review  of  both  NKK  and  HEBRA,  we 
rescinded  the  review  with  respect  to 
HEBRA  t)ecause  Caprock  timely 
withdrew  its  request  for  review. 
EFFECTIVE  DATE:  September  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bezirganian,  Alain  Letort,  or  John 
Kugelman,  AD/CVD  Enforcement  Group 
m— Office  8,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230,  telephone  202/ 
482-1395  (Bezirganian),  202/482-4243 
(Letort),  or  202/482-0649  (Kugehnan). 
fax  202/482-1388. 

StJPPLBiBfTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  efiiective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  353  (April  1997). 

Backgroimd 

The  Department  published  an 
antidumping  duty  order  on  OCTG  from 
Japan  on  August  11. 1995  (60  FR  41058). 
The  Department  published  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1905/96 
review  period  on  August  12. 1996  (61 
FR  41768).  On  August  28,  1996,  H&P.  an 
importer  of  drill  pipe,  requested  an 
administrative  review  of  sales  of  subject 
merchandise  produced  by  NKK  and 
imported,  or  withdrawn  from  a  foreign 
trade  zone,  during  the  review  poiod 
(August  11. 1995,  through  July  31, 1996) 
for  drill  pipe.  We  initiated  a  review  of 
NKK  on  September  17, 1996  (61  FR 
48882).  Caprock.  an  importer  of  used 
OCTG.  requested  a  review  of  HEBRA 
(which  Caprock  identified  as  a 
Norwegian-based  export  company),  but 
later  timely  withdrew  that  request 

On  May  12,  1997,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  firat 
administrative  review  of  the 
antidumping  duty  order  on  OCTG  from 
Japan  (62  FR  25889).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
order  is  OCTG.  hollow  steel  products  of 


circtilar  cross-section,  including  only  oil 
well  casing,  tubing  and  drill  pipe,  of 
iron  (other  than  cast  iron)  or  steel  (both 
carlion  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  ("API")  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  Stetes 
("HTSUS")  luider  item  numben: 
7304.29.10.10,  7304.29.10.20. 
7304.29.10.30,  7304.29.10.40. 
7304.29.10.50.  7304.29.10.60. 
7304.29.10.80.  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30. 
7304.29.20.40,  7304.29.20.50, 
7304.29.20.60,  7304.29.20.80. 
7304.29.30.10,  7304.29.30.20. 
7304.29.30.30.  7304.29.30.40. 
7304.29.30.50.  7304.29.30.60. 
7304.29.30.80.  7304.29.40.10. 
7304.29.40.20,  7304.29.40.30. 
7304.29.40.40.  7304.29.40.50. 
7304.29.40.60.  7304.29.40.80. 
7304.29.50.15.  7304.29.50.30. 
7304.29.50.45,  7304.29.50.60. 
7304.29.50.75.  7304.29.60.15, 
7304.29.60.30.  7304.29.60.45, 
7304.29.60.60,  7304.29.60.75, 
7304.21.30.00.  7304.21.60.30, 
7304.21.60.45,  7304.21.60.60, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00.  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50. 

Many  of  these  HTSUS  numbers  reflect 
changes  made  to  the  HTSUS  since  the 
less-than-fair  value  ("LTFV") 
investigation.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  period  of  review  ("POR")  is 
August  11. 1995  through  July  31. 1996. 
for  drill  pipe,  and  February  2, 1995 
through  July  31, 1996,  for  OCTG  other 
than  drill  pipe.  This  review  covers 
entries  of  OCTG  produced  by  NKK. 

Analysis  of  Comments  Recrived 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  H&P  on  June  10. 1997. 
H&P  requested  a  public  hearing,  which 
was  held  on  July  2. 1997. 


HB-P's  Comments 

H&P  argues  that  sales  of  mochandise 
entered  by  HatP  during  the  POR  are  not 
subject  to  this  administrative  review 
because  the  dates  of  sale  associated  with 
these  entries  are  prior  to  the  POR,  and, 
in  fact,  prior  to  the  imposition  of  the 
antidumping  order. 

H&P  stetes  that  it  purchased  the 
merchandise  from  MC  Tubular 
Products,  Inc.  ("MCTP"),  a  Japanese 
corporation,  and  imported  it  into  a 
foreign  trade  zone.  H&P  indicates  it 
believes  MCTP  had  purchased  th» 
merchandise  from  Mitsubishi 
Corporation,  a  Japanese  trading 
company,  and  that  Mitsubishi 
Corporation  ("MC")  had  purchased  the 
merchandise  from  NKK,  an  unaffiliated 
Japanese  manufacturer.  Furthermore, 
H&P  indicates  that  it  was  its 
imderatanding  that  NKK  had  known 
that  the  ultimate  destination  of  the 
merchandise  was  the  United  Stetes. 

H&P  concludes  that  "(gjiven  the 
structure  of  these  transactions,  the  sale 
from  NKK  to  Mitsubishi  Corporation 
constituted  an  exporter's  price  sale  (see 
e.g..  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
31747  Ouly  11, 1991);  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France  et  aU  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  28428  (June  24,  1992)," 
and,  "[a]s  such,  the  date  of  sale  should 
be  considered  to  be  the  date  of  NKK's 
invoice  to  MC"  Case  Brief  of  H&P  Qune 
10, 1997)  at  3.  Alternatively,  H&P 
submits  that  the  date  of  the  purchase 
agreement  between  H&P  and  MCTP 
could  be  die  date  of  sale.  H&P  notes  that 
regardless  of  which  date  is  considoMd 
the  date  of  sale,  the  sale  dates  for  the 
merchandise  in  question  were  prior  to 
the  efiiective  date  of  the  onler  in  this 
case,  and  thus  should  not  be  subject  to 
the  assessment  of  antidumping  duties. 
H&P's  submission  dated  November  4, 
1996,  at  3. 

H&P  relies  upon  General  Electric  v. 
United  States,  17  CIT  268  (1993) 
("General  Electric")  in  support  of  its 
argument  that  sales  prior  to  the  period 
of  review  are  not  subject  to  review  (see 
page  3  of  H&P's  case  brief)  and  "should 
not  be  subject  to  the  assessment  of 
antidumping  duties"  (see  H&P 
submission,  November  4, 1996,  at  3). 
H&P  stetes  that  the  plaintiff  in  the 
General  Electric  case  argued  that  since 
entries  occurred  during  the  POR.  the 
Department  was  required  to  calculate  a 
margin  for  the  sales  even  if  the  sales 
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were  outside  the  POR.  H&P  notes  that  in 
General  Electric,  the  Oepartment 
requested  a  remand  since  those  sales 
identified  by  the  plaintiff  which 
occurred  before  the  POR  should  have 
been  excluded  firom  the  antidumping 
duty  calculations.  H&P  further  notes 
that  the  Coiut  of  International  Trade 
("CIT')  agreed  with  this  Department 
position  and  ordered  a  remand  to 
exclude  those  sales  made  prior  to  the 
POR  from  the  calculation  of  the 
assessment  rate.  Thus.  H&P  concludes 
that  the  Department  must  exclude  the 
subject  sales  from  administrative 
review,  and  requests  the  Department  to 
instruct  U.S.  Customs  to  liquidate  the 
entries  of  this  merchandise  without  the 
assessment  of  antidumping  duties. 

Department's  Position 

Section  751(a)(2)  of  the  Act  specifies 
that,  for  the  purposes  of  a  review  under 
section  751(a)(1)(B).  the  Department  is 
to  determine  "the  normal  value  and 
export  price  (or  constructed  export 
price)  of  each  entry  of  the  subject 
merchandise,  and  *   *  *  the  dumping 
margin  for  each  such  entry."  19  U.S.C. 
1675(a)(2)(A)(i)  (emphasis  added). 
Because  H&P  requested  a  review  of  NKK 
merchandise,  and  because  there  were 
entries  of  NKK  merchandise  during  the 
POR.  we  requested  that  NKK  submit  a 
complete  response  to  our  antidumping 
questionnaire.  NKK's  fiailure  to  provide 
such  a  response  to  the  questionnaire 
warrants  the  application  of  facts 
available  in  determining  the  appropriate 
margin.  Pursuant  to  section 
1675(a)(2)(C)  of  the  Act.  the  margin 
determination  shall  be  the  basis  for  both 
the  assessment  of  antidumping  duties 
and  the  deposit  of  estimated 
antidumping  duties.  Thus,  as  discussed 
below,  the  assessment  and  cash  deposit 
rates  for  NKK  will  be  44.20  percent,  tiie 
highest  rate  bom  the  petition. 

The  circumstances  in  General  Electric 
differed  &t)m  those  in  this  review.  The 
issue  before  the  CIT  in  General  Electric 
was  whether  the  Department  propoiy 
calciilated  the  amoimt  of  antidumping 
duties  to  be  assessed  on  all  entries 
during  the  POR.  In  General  Electric,  the 
Department  reviewed  sales  rather  than 
entries  diuing  the  POR,  and  therefore 
could  not  derive  duties  on  an  entry  by 
entry  basis.  As  the  Department  stated  in 
the  final  results  of  the  administrative 
review  being  reviewed  by  the  CIT, 
"[sjince  units  entered  and  units  sold  are 
almost  identical  in  purchase  price 
situations,  we  can  collect  a  close 
approximation  of  the  total  dumping 
duty  liability  by  calcuJating  importer- 
specific  per-unit  amoimts  for  sales 
during  the  period  of  review  and 
applying  those  per-imit  amounts  to 


entries  during  the  period."  The  CIT 
ruled  that  by  examining  the  amount  of 
dumping  on  sales  during  the  POR,  the 
Department  would  assess  the  correct 
amount  of  antidumping  duties  on  all  of 
General  Electric 's  entries  during  the 
POR.  While  the  parties  in  General 
Electric  focused  on  the  proper  way  to 
assess  entries  diuing  the  POR,  there  was 
no  dispute  over  whether  entries  should 
have  been  assessed  antidumping  duties. 
As  a  result.  General  Electric  does  not 
support  H&P's  argument  that  entries 
that  occurred  during  the  POR  should  be 
excluded  from  administrative  review  if 
sales  occurred  outside  the  POR. 

In  this  review,  H&P  has  not  argued 
that  the  POR  entries  could  not  be  linked 
to  the  sales,  or  that  the  Department 
intended  to  base  its  calculations  only 
upon  U.S.  sales  during  the  POR.  Unlike 
General  Electric,  in  this  administrative 
review  the  Department  never  suggested 
that  it  would  diverge  from  its  preferred 
practice  for  reviewing  EP  (formerly 
purchase  price)  transactions.  Thus,  the 
Department  requested  that  respondents 
respond  fully  to  the  Department's 
questionnaire,  including  reporting  all 
entries  of  subject  merchandise  diuing 
the  POR  that  were  associated  with  U.S. 
sales.  The  September  19, 1996, 
questionnaire  sent  to  NKK  indicated,  at 
page  C-1,  that  the  respondent  should 
"(rjeport  each  U.S.  sale  of  merchandise 
entered  for  consumption  during  the 
POR,  except  (1)  for  EP  sales,  if  you  do 
not  know  the  entry  dates,  report  each 
transaction  involving  merchandise 
shipped  during  the  POR  •  *  •" 
(emphasis  added). 

Furthermore,  the  Department's  notice 
of  opportunity  to  request  a  review  of  the 
antidumping  order  on  OCTG  stated  that 
"[i]f  the  Department  does  not  receive,  by 
August  31,  1996,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  bom  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered"  (emphasis  added).  See 
Antidumping  or  Countervailing  Ehity 
Order.  Finding,  or  Suspended 
Investigation:  Opportunity  to  Request 
Administrative  Review.  61  FR  41766. 
41771.  Therefore,  it  was  clear  that  all 
POR  entries  would  be  subject  to  the 
review  process,  regardless  of  whether 
the  date  of  sale  was  within  the  POR.  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review: 


Ferrosilicon  From  Brazil.  62  FR  43504. 
43510  (Au^t  14.  1997). 

'  H&P  indicated  that  a  Department 
oCBcial  had  confirmed  "that  a  full 
review  of  sales  made  during  the  relevant 
period  by  NKK  will  result  from  the 
filing  of  (its)  administrative  review 
request  dated  August  28. 1996."  Page  1 
of  H&P's  September  4. 1996, 
submission,  at  1  (emphasis  added). 
However,  such  a  full  review  would  have 
been  consistent  with  normal  practice, 
since  typically  EP  sales  made  diuing  the 
POR  are  associated  with  entries  during 
the  POR.  In  fact,  in  part  because  of 
NKK's  failure  to  respond  to  the 
Department's  questionnaire,  it  is  not 
clear  bom  the  record  of  this  review  that 
NKK  did  not  make  U.S.  sales  during  the 
POR,  or  that  there  were  no  additional 
POR  entries  into  the  United  States  of 
subject  merchandise  produced  by  NKK. 
Furthermore,  H&P's  admission  that 
various  dates  may  be  considered  the 
date  of  sale,  the  speculative  nature  of  its 
description  of  stages  of  the  sales 
process,  and  NKK's  failure  to  provide  a 
complete  response  to  the  Department's 
questioiuiaire  casts  further  doubt  upon 
any  assertions  regarding  POR  entries  of 
subject  merchandise  produced  by  NKK. 

As  indicated  in  our  preliminary 
results.  NKK's  failure  to  respond  to  our 
questionnaire  requires  the  Department 
to  resort  to  the  use  of  facts  available.  For 
these  final  results  we  have  continued  to 
assign  to  NKK  the  corroborated  petition 
rate  of  44.20  percent,  which  constitutes 
the  highest  rate  for  any  company  for  the 
same  class  or  kind  of  merchandise  from 
the  same  country  from  this  or  any  prior 
segment  of  the  proceeding.  See  OU 
Country  Tubular  Goods  from  Japan; 
Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  and  Preliminary  Results  of 
Antidumping  Administrative  Review, 
62  FR  25889.  25890  (May  12, 1997). 

Final  Results  of  Review ' 

As  a  result  of  this  review  we  have 
determined  that  the  following  margin 
exists  for  entries  of  drill  pipe  during  the 
period  August  11. 1995  through  July  31. 
1996.  and  for  entries  of  OCTG  other 
than  drill  pipe  during  the  period 
February  2.  1995  through  July  31. 1996: 

CXJTG 


Producer/manufacturer/exporter 

Weighted- 

averape 

margin 

(percent) 

NKK „ 

44.20 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
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entries.  The  Department  shall  issue 
appraisement  instructions  directiy  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  OCTG 
from  Japan  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act  (1)  The  cash 
deposit  rates  for  NKK  will  be  the  rate  for 
the  firm  as  stated  above;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews,  or  the  original  LTFV 
investigation,  but  the  manu&ctiuer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  will  continue  to  be  44.20  percent, 
which  was  the  "all  othere"  rate  in  the 
LTFV  investigation. 

The  deposit  requirements,  whm 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secreta^'s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accfudance 
v«rith  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  converaion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 


CU 


Dated:  September  9, 1997. 
Jelbay  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-24470  Hied  9-1S-47;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trada  Administration 
[A-67&-815] 

Sutfanilic  Acid  From  tha  Paopto's   ' 
Rapublic  of  Cttina;  Rnal  Raaults  of 
Antidumping  Duty  Adminlstrattva 
Raview 

AOaiCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of  the 
1995-1996  antidumping  administrative 
review  of  Sulfanilic  Acid  from  the 
People's  Republic  of  China. 


f:  On  May  12, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliimnary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid  from  the  People's 
Republic  of  China  (PRC).  This  review 
covers  the  period  August  1,  1995 
through  July  31, 1996,  and  all  PRC 
exportera  of  the  subject  merchandise. 

We  gave  all  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  After  we  reviewed 
the  comments  received,  the  margins  in 
the  final  results  did  not  change  from 
those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  September  16, 1997. 
FOR  FURTHER  INFORMATKM  COMTACT: 
Kristen  Smith  or  Kristen  Stevens, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-3793. 

SUPPLEMENTARY  INFOmiATION: 

Applicable  Statnte 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  353  (April  1997). 

Background 

On  May  12, 1997.  the  Department 
published  in  the  Federal  Register  (62 


FR  25917)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  sulfanilic 
acid  from  the  PRC  (57  FR  37524,  August 
19, 1992).  This  review  covers  exports  of 
subject  merchandise  to  the  United 
States  for  the  period  August  1, 1995 
through  July  31, 1996,  and  all  PRC 
exporters  of  sulfanilic  acid,  including, 
but  not  limited  to,  the  following  thirteen 
firms:  China  National  Chemical  Import 
and  Export  Corporation,  Hebei  Branch 
(Sinochem  Hebei);  China  National 
Chemical  Construction  Corporation. 
Beijing  Branch;  China  National 
Chemical  Construction  Corporation, 
Qingdao  Branch;  Sinochem  Qingdao; 
Sinochem  Shandong;  Baoding  No.  3 
Chemical  Factory;  Juoxing  f^nmirail 
Factory;  Zhenxing  Chemical  Factory; 
Mancheng  2Unyu  Chemical  Factory, 
Shijiazhuang;  Mancheng  Xinyu 
Chemical  Factory,  Bejing;  Hainan 
Garden  Trading  Company;  Yude 
Chemical  Company  and  Shunping  Lile. 
We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Act 

Scope  of  the  Review 

Imports  covered  by  this  review  are  all 
grades  of  sulfanilic  acid,  which  include 
technical  (or  crude)  sulfanilic  acid, 
refined  (or  purified)  sulfanilic  acid  and 
sodium  salt  of  sulfanilic  acid.  Sulfanilic 
acid  is  a  synthetic  organic  chemical 
produced  from  the  direct  sulfonation  of 
aniline  with  sulfuric  acid.  Sulfanilic 
acid  is  used  as  a  raw  material  in  the 
production  of  optical  brighteners,  food 
colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid  contains  96 
percent  minimum  sulfanilic  acid,  1.0 
percent  Tnavimiim  aniline,  and  1.0 
percent  maximum  alkali  insoluble  ' 
materials.  Refined  sulfanilic  acid 
contains  98  percent  minimum  sulfanilic 
acid,  0.5  percent  maximum  aniline  and 
0.25  percent  maximum  alkali  insoluble 
materials. 

Sodium  salt  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  miniTnnm  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfrmilic  acid  content. 

This  merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings  2921.42.22  and  2921.42.90. 
Although  die  HTS  subheadings  are 
provided  for  convenience  and  customs 
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purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Use  ni  Facts  Otherwise  Available 

Only  two  firms,  Yude  and  7.hanying, 
responded  to  the  Department's 
questionnaiie  and  demonstrated  that 
uey  are  entitled  to  a  separate  rate.  All 
firms  that  have  not  demonstrated  that 
they  qualify  for  a  separate  rate  are 
deraied  to  be  part  of  a  single  enterprise 
under  the  common  control  of  the 
government  (the  "PRC  enterprise"). 
Therefore,  all  such  entities  receive  a 
single  margin,  the  "PRC  rate."  We 
preliminarily  determine,  in  accordance 
with  section  776(a)  of  the  Act,  that 
resort  to  the  facts  otherwise  available  is 
appropriate  for  the  PRC  rate  because 
companies  deemed  to  be  part  of  the  PRC 
enterprise  for  which  a  review  was 
requested  have  not  responded  to  the 
Department's  antidumping 
questionnaire. 

Where  the  Department  must  resort  to 
the  facts  otherwise  available  because  a 
respondent  fails  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,  section 
776(b)  of  the  Act  authorizes  the 
Department  to  use  an  inference  adverse 
to  the  interests  of  that  respondent  in 
choosing  from  the  facts  available. 
Section  776(b)  also  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  of  the 
less  than  fair  value  investigation  or  a 
previous  administrative  review,  or  other 
information  placed  on  the  record.  The 
Statement  of  Administrative  Action 
(SAAj  accompanying  the  URAA 
clarifies  that  information  from  the 
petition  and  prior  segments  of  the 
proceeding  is  "secondary  information." 
See  HJDoc.  3216.  103rd  Cong.  2d  Sess. 
870  (1996).  If  the  Department  relies  on 
secondary  information  as  facts  available, 
section  776(c)  provides  that  the 
Dep>artment  shall,  to  the  extent 
practicable,  corroborate  such 
information  using  independent  soiuces 
reasonably  at  its  disposal.  The  SAA 
further  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  However,  where  corroboration  is 
not  practicable,  the  Department  may  use 
uiKorroborated  information. 

In  the  present  case  the  Department 
has  based  the  margin  on  information  in 
the  petition.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non- Alloy  Steel 
Pipe  from  South  Africa,  61  FR  24272 
(May  14. 1996).  In  accordance  with 
section  776(c)  of  the  Act,  we 
corroborated  the  data  contained  in  the 


petition,  as  adjusted  for  initiation 
purposes,  to  the  extent  possible.  The 
petition  data  on  major  material  inputs 
are  consistent  with  Indian  import 
statistics,  and  also  with  price  quotations 
obtained  by  the  U.S.  Embassies  in 
Pakistan  and  India.  Both  of  these 
cvroborating  sources  were  placed  on 
the  record  during  the  investigation  and 
have  been  added  to  the  record  of  this 
review.  In  addition,  we  note  that  the 
petition  used  World  Bank  labor  rates 
which  we  have  repeatedly  found  to  be 
a  probative  source  of  data.  Based  on  our 
ability  to  corroborate  other  elements  of 
the  petition  calculation,  we 
preliminarily  find  that  the  information 
contained  in  the  petition  has  probative 
value. 

Accordingly,  we  have  relied  upon  the 
information  contained  in  the  petition. 
We  have  assigned  to  all  exporters  other 
than  Yude  and  Zhenxing  a  margin  of 
85.20  percent,  the  margin  in  the 
petition,  as  adjusted  by  the  Department 
for  initiation  purposes. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from  Yude 
Chemical  Industry  Co.  (Yude),  Zhenxing 
Chemical  Industry  Co.  (Zhenxing),  PHT 
International,  Inc.  (PHT),  and  from  the 
petitioner,  Nation  Ford  Chemical 
Company. 

Comment  1:  Petitioner  claims  that  the 
use  of  Indian  import  prices  for  aniline 
as  the  surrogate  value  for  aniline  used 
by  the  PRC  respondents  in  this  case  is 
inappropriate  because  the  plain 
language  of  the  statute  does  not  permit 
the  Department  to  use  imported  aniline 
prices  when  the  NME  respondents  use 
domestically-sourced  aniline.  Petitioner 
contends  that  the  Department 
incorrectly  based  the  surrogate  value  for 
aniUne  on  Indian  sidfanilic  add 
production  processes,  instead  of 
reported  PRC  production  processes. 
Petitioner  contends  that  the  Department 
must  first  identify  the  NME  factors  of 
production  and  then,  using  those  same 
fiactors,  obtain  surrogate  values  from  a 
market  economy  country  at  a  similar 
level  of  economic  development 
Petitioner  contends  that  because 
respondents  use  domestically-sourced 
aniline  to  manufacture  suJIanilic  acid, 
the  Department  must  value  aniline 
using  prices  for  aniline  domestically 
produced  in  India. 

Petitioner  also  contends  that  the 
Department  has  recently  stated  a  clear 
preference  for  using  domestic  market 
prices  in  the  siurogate  country  to  value 
factors  of  production  when  such  prices 
are  available.  As  support  for  this 
position.  Petitioner  cites  Brake  Drums 


and  Brake  Rotors  from  the  PRC.  62  FR 
9163:  Persulfetes  fitim  the  PRC.  61  FR 
68,232,  68,235;  Sebacic  Acid  from  the 
PRC,  59  FR  565,  568;  and 
Tehnoimportexport  v.  United  States,  16 
OT  13,  783  F.  Supp.  1401  (1992). 

Petitioner  also  ai^es  that  the 
profitabilify  of  surrogate  country 
producers  in  export  markets  is 
irrelevant  to  the  Department's  valuation 
of  the  fectors  of  production  utilized  by 
the  NME  enterprises  under 
investigation.  Thus,  they  urge  the 
Department  to  disregard  respondents' 
argument  that  Indian  producers  could 
not  make  a  profit  on  export  sales  if  they 
used  Indian-produced  aniline. 

Furthermore,  Petitioner  contends  that 
the  values  for  imported  aniline  used  in 
the  preliminary  results  cannot  be  used 
because,  they  claim,  these  values  are 
based  on  subsidized  prices.  According 
to  petitioners,  the  Department  has 
determined  that  the  Indian  Advanced 
License  program  is  a  countervailable 
subsidy  under  U.S.  law.  Sulfanilic  Add 
From  India,  57  FR  35,785  (Aug.  11. 
1992):  Sulfanilic  Acid  From  India,  58 
FR  12,026  (Mar.  2, 1993).  Under  this 
program  the  normal  85%  duty  on 
imported  aniline  is  not  collected  if 
sulfanilic  acid  produced  with  imported 
aniline  is  subsequentiy  exported. 
Petitioner  contends  that  Indian 
sulfanilic  acid  producers  receive  a 
govenunent  subsidy  to  the  extent  that 
they  pay  duty-free  prices  for  imported 
aniline. 

Petitioner  states  that  the  Department 
is  precluded  from  using  imported 
aniline  prices  due  to  the  reasons  stated 
above.  Therefore,  Petitioner  contends 
that  the  Department  should  use  as 
surrogate  values  the  domestic  market 
prices  for  aniline  published  in  the 
Indian  publications  Chemical  Business 
and  Chemical  Weekly.  Petitioner  states 
that  these  are  "contemporaneous, 
product-specific,  tax-exclusive,  and 
non-export  prices."  Petitioner  maintains 
that  these  publications  are  reliable 
sources  as  evidenced  by  the 
Department's  use  of  these  sources  in 
several  antidumping  investigations  and 
reviews  involving  PRC  products, 
including  the  IDepartment's  valuation  of 
activated  carbon  in  the  preliminary 
results  of  this  case. 

Respondent  argues  that  the 
Department  correcUy  valued  aniline 
using  Indian  import  statistics  because 
Indian  sulfanilic  add  producers  used 
imported  aniline  to  produce  sulfeuiilic 
acid  for  export  Respondents  refer  to  the 
1993-94  and  1994-95  administrative 
reviews  of  this  case  in  which  the 
Department  previously  used  Indian        ^ 
import  statistics  in  valuing  aniline. 
Respondents  also  cite  the  decision  of 


Federal  Ragfatar  /  Vol.  62,  No.  179  /  Tuesday.  September  16,  1997  /  Notices 


48599 


the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC)  in  Losiro  Metal  Products, 
Inc.  V.  United  States.  43  F.3d  1442, 1446 
(1994).  in  which  the  CAFC  stated  that  in 
the  underlying  case  the  best  aviiilable 
informatfon  on  what  the  supplies  used 
by  the  Chinese  manufacturers  would 
cost  in  a  maricet  economy  coiuatry  was 
the  price  charged  for  those  supplies  on 
the  international  market  Respondent 
argues  that  the  value  of  the  aniline  used 
by  the  Indian  producer  to  make 
sulfanilic  add  for  export  is  the  import 
price  for  aniline,  which  reflects  the  cost 
of  aniline  on  the  international  market 

Departawnt  Position:  We  agree  with 
respondent  that  the  Indian  import 
values  provide  a  bettw  approximation 
than  Indian  domestic  prices  of  what  the 
inputs  used  by  the  Chinese 
manufacturers  would  cost  were  the  PRC 
a  market  economy  coimtry.  Evidmce  on 
die  record  of  this  review  indicates  that 
a  two-tiw  pricing  system  for  aniline 
exists  in  India  as  a  result  of  the 
combination  of  an  85%  tariff  on  imparts 
of  aniline  and  the  efibcts  of  the 
advanced  license  program,  which 
waives  that  tariff  when  imported  aniline 
is  used  in  the  production  of  sidfanilic 
•dd  for  export  Thus.  Commeroe  had 
two  main  options  in  selecting  a 
surrogate  value  for  aniline:  the  Indian 
domestic  price  paid  by  Indian  producers 
of  sidfanilic  acid  for  the  Indian 
domestic  market  and  the  duty-fiBe, 
Indian  import  price  for  anilina  paid  by 
Indian  producers  of  sulfanilic  add  bxt 
the  export  market  As  in  prior  reviews. 
Commerce  has  chosen  to  uae  the  average 
Indian  import  price  because  it  is  the 
value  of  the  aniline  used  to  produce 
sulfanilic  add  for  the  export  market 
(uid  the  costs  constructed  using  the 
surrogate  methodology  are  the  costs  far 
Chinese  productifm  for  the  export 
■larket). 

Petitioner's  claim  that  the  "factor  of 
pfoduction"  to  be  valued  is  "domestic 
aniline,"  such  that  the  statute  requires 
diat  the  value  of  this  factor  be  assigned 
based  on  aniline  produced  domestically 
in  India,  has  no  support  in  law  or  fact 
There  is  no  indication  on  the  record  that 
the  aniline  used  by  the  Chinese 
producers,  which  their  public  response 
indicates  is  locally  souicad  rathw  than 
imported,  is  physically  or  chemic^y 
diffiarent  from  the  aniline  that  is 
produced  in  India  or  imported  into 
India,  or  that  the  sulfanilic  0id 
"production  process"  is  di^ront  in 
either  China  or  India  depending  upon 
whether  imported  or  domestically- 
sourced  aniline  is  used.  There  is  no 
reason  why  Commerce  must  base  its 
valuation  on  "domestic"  (Indian- 
produced)  aniline  because  the  PRC 
factories  use  "domestic"  (PRC- 


produced)  aniline.  Aniline  is  a  generic, 
fungible  input,  not  altered  l^  whether  it 
is  imported  or  sourced  in  the  same 
country  in  which  it  is  used.  The  fsctor 
to  be  valued  in  this  case  is  not 
"domestic  aniline"  but  simply 
"aniline." 

Nor  is  Conunerce  compelled  to  use 
domestic  values  simply  becaiise  some 
domestic  market  values  exist  The  Court 
of  International  Trade  has  loi>g 
recognized  that  Conmierce  has  often 
used  import  statistics  (to  value  both 
inputs  imported  into  NME  countries 
and  imports  sourced  locaUy  in  NME 
countries)  and  that  import  prices  into 
the  surrogate  country  are  an  acceptable 
reflection  of  the  value  of  that  input  in 
the  surrogate  country.  See.  e.g.. 
Tehnoimportexport  V.  United  States 
(1992),  783  F.  Supp.  1401, 1405.  In  this 
case,  the  prices  for  domestically 
imxluced  aniline  on  the  record  of  this 
review  are  not  suitdde  for  use  as 
surrogates  for  the  PRC  cost  of  aniline 
because  these  prices  are  artificially  high 
due  to  India's  85%  import  tax. 

With  respect  to  the  question  of 
whether  Indian  producers  could 
profitably  i»oduce  sulfanilic  add  for 
export  using  Indian-sourced  aniline,  we 
note  that  we  have  not  based  our  choice 
of  surrogate  value  for  aniline  on 
respondents'  suggestion  tiiat  this  would 
not  be  possible.  No  such  finding  is 
necessary.  The  aniline  purchase  choices 
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add  (as  reflected  in  the  reccHd)  are 
relevant  primarily  as  an  indicatfon  that 
the  price  of  aniline  when  used  for 
production  of  sulfanilic  add  for  sale  in 
India  is  unusually  high,  "'"'^  thus, 
inappropriate  far  purposes  of  valuation 
of  PRC  export  production  costs. 

Ptn^y,  petitioner's  argument  that  the 
aniline  import  values  are  "subsidized 
prices"  which  therefore  caimot  be  used 
as  surrogate  values  misses  the  mark. 
Assuming,  for  the  purposes  of  argument, 
that  the  Indian  Advanced  License 
program  identiJBed  in  1992  as 
constituting  a  subsidy  to  Indian- 
produced  sulfaiulic  add  would  still  be 
found  to  be  countervailable,  this 
program  would  constitute  a  subsidy  to 
Indian-producad  sulfanilic  add,  not  to 
aniline  imported  into  India  from  other 
countries.  Thus.  Conmierce  woiUd  avoid 
using,  as  a  surrogate  value,  the  export 
value  of  Indian-produced  sulfanilic 
add,  but  not  of  imported  aniline.  The 
Indian  Import  Statistics  used  by  the 
Department  to  value  aiuline  are  pre- 
tariff  prices,  which  are  unaffected  by 
whether  or  not  subsequentiy  added 
duties  charged  to  the  importer  are 
waived  on  a  given  shipment  The  sort  of 
subsidy  Commerce  is  concerned  with 
when  it  uses  import  prices  is  a 


producercountry  uibsidy  thiM  would 
artificially  lower  the  import  price.  India 
has  no  intere^  in  subsidizing  Anilipn 
produced  in  other  countries  and 
imported  into  India.  Because  any 
subsidy  which  may  be  associated  with 
the  importation  of  aniline  under  the 
Advaoced  License  Program  for  purposes 
of  producing  sulfanilic  add  for  export  is 
a  subsidy  not  to  aniline  but  to  sulfanilic 
add,  it  does  not  provide  a  reason  for 
rejecting  aniline  import  values  for 
purposes  of  serving  as  surrogates  tor  the 
cost  of  aniline  (not  sulfanilic  add)  to 
PRC  producers. 

Comment  2:  Petitioner  argues  that  if 
the  Department  uses  Indian  impart 
statistics  to  value  aniline  in  the  final 
results,  the  Department  should  ac^ust 
the  imp(nt  values  upward  to  reflect 
Indian  import  duties.  Petitioner 
contmds  that  the  Indian  Advance 
License  program  is  similar  to  duty 
drawback.  In  the  case  of  duty  drawrback 
the  customs  duty  refunded  to  the 
unportw  would  be  added  to  U.S.  Price 
under  19  U.S.  C  1677a(dKlKB)  if  the 
reepondent  can  show  that  the  importer 
toM  advantage  of  the  dufy  drawback 
program.  Petitioner  argues  that  there  is 
no  evidence  in  this  review  that  any  of 
the  Indian  producers  of  sulfanilic  add 
took  advantage  of  the  Advance  License 
program.  Petitioners  contend  that  the 
burdoi  is  on  the  Reqmndents  to  show 
that  Indian  sulfanilic  add  producers 
either  did  not  pay  the  import  duties  or 
received  refunds  of  import  dtities 
payable  on  in^xvts  of  aniline  upon  the 
exportaticm  of  fhiidied  sulfanilic  add. 

Petitioner  also  argues  tiiat  because  dw 
Indian  Advanced  IJcense  program  has 
been  found  to  be  a  ooimtervailable 
subsidy  under  U.S.  law.  the  Department 
should  add  the  inmort  duties  to  dw 
imp<Ht  values  used  as  the  surrogate 
value  of  aniline  for  this  reeson. 

Respondents  contend  that  the 
Department  should  fellow  its  precedent 
in  the  prior  administrative  reviews  of 
this  case  and  not  add  the  85%  import 
duty  to  the  value  of  aniline  taken  from 
the  Indian  Import  Statistics. 
Respondents  argue  that  the  only  way 
that  Indian  sulfanilic  acid  factories  can 
produce  sulfanilic  add  for  export  is  to 
import  aniline  duty  free  under  India's 
import  duty  exemptfon  scheme. 
Respondents  argue  that  the  Department 
does  not  need  to  verify  that  every  Indian 
producer  and  exporter  uses  the  Advance 
License  program  and  should  base  its 
determine  on  the  evidence  on  the  record 
of  this  investigation. 

Departments  Position:  We  agree  with 
respondents  that  we  should  not  add  to 
the  Indian  import  values  an  amount 
corresponding  to  the  85%  tax  levied  by 
the  Indian  govenunent  on  imported 
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aniline  which  is  not  subsequently  used 
in  the  manufacture  of  another  product 
for  export  Because  these  Indian  import 
duties  do  not  represent  costs  that  a  PRC 
producer  would  pay  if  the  PRC  were  a 
market  economy,  it  is  the  Department's 
practice  to  refrain  from  including  any 
such  duties  in  an  NME  surrogate  price. 
See,  e.g..  Tapered  Roller  Bearings  from 
the  PRC.  62  FR  6173.  6177  (February  11. 
1997)(Coinment  3);  Lockwashers  frt>m 
the  PRC,  58  FR  48833,  48843 
(September  20, 1993)  (Comments  12  and 
13). 

In  this  case,  there  are  also  two 
additional  reasons  for  not  adding  on  the 
amount  of  the  import  tax.  The  85%  tax 
at  issue  is  not  only  unique  to  India;  it 
is  also  abnormally  high  for  an  import 
tax,  and  is,  furthermore,  not  even  paid 
by  producers  of  sul&nilic  acid  for  the 
export  market. 

Respondents  have  placed  on  the 
record  of  this  review  published  Indian 
government  materials  describing  the 
operation  of  the  Advance  License 
system  and  its  use  to  avoid  payment  of 
duties  on  aniline  used  to  produce 
sulfrmilic  acid  for  export  from  India. 
Respondents  have  also  placed  on  the 
record,  inter  alia,  a  letter  from  an  Indian 
sulfanilic  acid  exporter  explaining  in 
detail  how  it  imports  aniline  duty  free, 
MTorks  with  an  Indian  suUanilic  acid 
producer  to  produce  sulfanilic  acid  from 
the  imported  aniline,  and  then  exports 
the  sulfanilic  acid  without  paying  duty 
on  the  imported  aniline,  and  a  letter 
from  an  Indian  sulfanilic  acid  producer 
stating  that  it  uses  imported  aniline  to 
produce  sulfanilic  acid.  Thus, 
petitioner's  claim  that  there  is  no 
evidence  on  the  record  of  this  review 
that  Indian  producers  of  sulfanilic  acid 
used  the  Advance  License  program  and 
thus  avoided  payment  of  the  85%  duty 
is  without  basis. 

Also  without  basis  is  petitioner's 
claim  that  Conunerce  must  add  the  85% 
import  tax  to  the  import  values  absent 
the  same  tjrpe  of  evidence  required  to 
support  a  duty  drawback  adjustment  to 
U.S.  price.  The  PRC  respondents  in  this 
review  are  not  seeking  a  duty  drawback 
adjustment  to  a  United  States  price  for 
sulfanilic  acid  exports  from  India  (the 
country  granting  the  duty  drawl)ack), 
and  are  not  privy  to  the  confidential 
dociunents  of  the  Indian  sulfrmilic  acid 
companies  involved.  What  we  are 
attempting  to  determine  here  is  a 
surrogate  value  for  Chinese  aniline.  The 
question  of  whether  particular  Indian 
exporters  of  sulfamlic  acid  imported ' 
sufficient  aniline  to  qualify  for  duty 
drawback  might  be  relevant  if  we  were 
determining  the  U.S.  price  of  Indian 
sulfanilic  acid.  However,  it  is  simply 


immaterial  to  the  question  o(the  value 
of  aniline. 

Finally,  petitioner  has  no  basis  for 
insisting  that  the  85%  duty  be  added 
onto  the  aniline  import  value  because  of 
an  alleged  subsidy  to  the  price  of 
imported  aniline.  As  explained  above, 
any  subsidy  that  may  exist  is  a  subsidy 
to  Indian- produced  sulfanilic  acid,  not 
to  aniline  produced  elsewhere  and 
imported  into  India. 

Comment  3:  Respondents  contend 
that  Indian  export  prices  for  activated 
carbon  should  be  used  instead  of  Indian 
import  statistics  because  the  import 
prices  do  not  reflect  the  prices  of  the 
liquid  phase  activated  carbon  used  by 
the  Indian  and  Chinese  sulfanilic  acid 
producers.  Respondents  state  that 
activated  carbon  can  be  classified  as  gas 
phase  or  liquid  phase.  Respondents 
argue  that  gas  phase  activated  carbon  is 
generally  higher  in  price  and  is  used  in 
small  quantities,  while  liquid  phaae 
activated  carbon  is  a  less  expensive 
indtistrial  grade  which  is  used  in  larger 
qtiantities.  Respondents  also  state  that 
liquid  phase  activated  carbon  is 
generally  sold  in  powder  form. 
Respondents  argue  that  prices  for 
imported  activated  carbon  are 
aberrational  and  do  not  reflect  the  prices 
for  liquid  phase  activated  carbon,  the 
type  used  by  the  Chinese  respondents. 
Respondents  cite  as  precedent  the 
Department's  approach  in  the  less  than 
fair  value  investigation 'Of  Polyvinyl 
Alcohol  from  the  PRC,  ("Polyvinyl 
AlcohoT'),  in  which  the  Department 
used  Indian  export,  rather  than  import, 
values  as  a  siurogate  for  Chinese 
activated  carbon.  Respondents  submit 
that  due  to  the  great  price  disparity 
between  the  import  and  export  prices,  it 
is  highly  unlikely  that  Indian  sulfanilic 
acid  producers  would  tise  imported 
activated  carbon  to  produce  sulfanilic 
acid  for  export. 

Respondents  argue  that  in  using 
import  values  in  its  preliminary       ^ 
determination,  the  Department  did  not 
take  into  consideration  the  quality  of  the 
activated  carbon  used  by  the  Chinese 
respondents  or  the  quality  of  the 
activated  carbon  imported  into  India. 
Respondents  argue  Uiat  the  record  of 
this  case  contains  public  price  quotes 
from  an  Indian  activated  cartmn 
producer  and  an  Indian  chemical  export 
company  which  support  the  use  of  the 
submitted  published  export  price. 

Additionally,  responaents  argue  that 
the  qiumtities  associated  with  the  sales 
of  imported  activated  carbon  used  in  the 
preliminary  determination  dmnonstrate 
that  the  imports  are  for  the  gas  phase 
activated  carbon,  not  the  industrial 
liquid  phase  activated  carbon.  The 
quantify  of  the  shipments  cited  in  the 


Department's  Surrogate  Value 
Memorandum  of  May  5th,  1997  for  this 
review  of  sulfanilic  acid  from  the  PRC. 
shows  that  the  valuation  of  activated 
carbon  was  based  on  shipments  varying 
in  total  weight  from  2  to  7.8  metric  tons 
per  shipment  and  were  primarily 
imported  by  laboratories.  In  contrast, 
the  record  of  this  review  shows  that 
during  the  POR  the  respondent 
companies  used  90  to  100  metric  tons  of 
activated  carbon  as  compared  to  the 
total  of  26.9  metric  tons  used  for 
valuation  purposes.  Respondents 
contend  that  \his  small  quantify 
associated  %vith  the  import  sales 
supports  their  argimient  that  these 
imports  are  of  the  more  expensive  gas 
phase  typ>e  of  activated  carix)n. 
Additionally,  respondents  contend  that 
the  quantities  required  by  respondents 
would  surely  merit  quantify  discounts, 
not  reflected  by  the  subject  prices. 

Petitioners  did  not  comment  on 
respondents'  arguments  with  respect  to 
activated  carbon. 

Department  Position:  We  agree  with 
Respondents  that  the  import  prices  do 
not  appear  to  correspond  to  the  type  of 
activated  carbon  used  by  Chinese 
manu&cturera.  The  record  of  this 
review  contains  two  sources  of  publicly 
available  published  price  data  on 
activated  carbon.  The  published  import 
prices  contain  information  more 
contemporaneous  to  the  period  of 
review  than  the  submitted  published 
export  price.  However,  neither  of  these 
sources  state  which  types  of  activated 
carbon  are  contained  in  these  sales.  The 
Department  consulted  with  a  chemical 
products  specialist  at  the  International 
Trade  Commission  who  confirmed  that 
there  is  a  distinction  between  liquid  and 
gas  phaae  activated  carbon,  and  that 
liquid  phase  activated  carbon  is 
generally  sold  in  powdered  form.  (See 
Memorandum  to  the  File  dated  August 
21,  1997  from  Case  Analyst.)  The  great 
disparify  between  the  import  and  export 
prices  suggests  that  these  price  quotes 
may  be  for  different  grades  of  activated 
carbon.  Respondents  have  additionally 
provided  public  price  quotes  which  are 
specific  to  the  type  and  grade  of 
activated  carbon  reported  in  the  Chinese 
sulfanilic  acid  producers'  factors  of 
production  response.  These  price 
quotes,  which  aie  contemporaneous  to 
the  POR,  are  comparable  to  the 
published  export  price  indexed  to  the 
POR. 

The  Department  has  previously  found 
that  Indian  export  prices  for  activated 
carbon  are  more  reliable  than  import 
prices  in  the  Polyvinyl  Alcohol 
investigation.  This  issue  was  not 
mentioned  in  the  Federal  Registar 
notice  of  the  final  determination,  but  the 
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Department's  Polyvinyl  Alcohol 
preliminary  determination  c6nc\irrence 
memorandum  states  that  "in  the  case  of 
activated  carbon,  we  compared  the 
export  and  import  statistics  values  to 
other  available  data  and  found  that  the 
import  statistics  values  varied 
substantially  greater  from  the  other 
comparison  values,  as  shown  in  the 
Attachment  1  chart.  By  comparison  the 
export  value  varied  by  a  lesser  extent" 
See  Polyvinyl  Alcohol  attachments  to 
the  Final  Analysis  Memorandiun  for 
Sulfanilic  Acid  from  the  PRC, 
September  9, 1997.  Because  the  public 
price  quotes  submitted  by  respondents 


on  the  record  of  this  sulfanilic  acid 
review  are  contemporaneous  to  the 
POR,  are  supported  by  publicly 
available  published  information  (i.e.. 
the  export  price),  and  are  specific  to  the 
type  and  grade  of  activated  carbon  used 
by  the  Chinese  producers,  we  have  used 
the  average  of  these  prices  as  the 
surrogate  talue  for  this  factor. 

Clerical  Errors 

Respondents  contend  that  the 
Department  made  one  clerical  error  in 
its  preliminary  results.  They  state  that, 
in  calculating  the  surrogate  value  for 
activated  carison.  the  Department  used 


inccurect  wholesale  price  indices 
(WFFs)  when  it  adjusted  the  sales  prices 
for  April  4,  May  2,  and  May  16, 1995, 
for  inflation.  For  the  final  results  of 
review,  we  used  price  quotes 
contemporaneous  to  the  time  period. 
Therefore,  the  surrogate  value  for  this 
bctor  will  not  be  indexed  for  inflation 
using  the  WPL 

Final  Results  irfRsview 

As  a  result  of  our  review  of  the 
comments  received,  we  have 
determined  that  the  following  margins 
exist: 


Manufacturer/exporter 


Time  period 


I4aigin 
(paroeo^ 


Yude  Chemicai  Industry  Cocnpany 

Zhenxing  Chemicai  Industry  Company  . 
PRC  Rale'  


8/1/95-7/31/96 

8/1/95-7/31/96 
8/1/95-7/31/96 


aoo 

OJX) 
86.20 


'  This  rale  wM  be  applied  to  aii  firms  other  than  Yude  anti  Zhenxing,  induding  all  firms 
*  Yude  and  Zhenxirig  have  been  ooUapaed  tor  the  purposes  of  ttiis  administrative 


live  Review  of  SuHaniSc  Acid  from  the 


which  did  not 
See  Pri 
RC  (62  FR  25917)  May  12,  1997.  However,  we  have  listed 


to  our  questionnaire  requests. 
Results  Of  Antidumping  Administfa- 
separately  on  this  chart  for  Customs 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  (be  Customs 
Service.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
upon  publication  of  these  final  results 
for  all  shipments  of  sulfanilic  acid  from 
the  PRC  entered,  or  withdrawm  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rates  for  reviewed 
companies  named  above  which  have 
separate  rates  will  be  the  rates  for  those 
firms  listed  above;  (2)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  highest  margin  ever  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews,  the  PRC- wide 
rate;  and  (3)  the  cash  deposit  rate  for 
non-PRC  exportera  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibilify  und^r  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 


snbseqiffint  assessment  <tf  douUe 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibilify  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CR  353.34(d)(1).  Timely  written 
notificaticHi  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  75l(aHl) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  September  9..  1997. 
Jalfrsy  P.  BiakM, 

Acting  Assistant  Secnttuyfor  Import 
Administration. 

(FR  Doc.  97-24564  Filed  9-15-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IA-82i-ao?I. 

Titanium  Sponge  From  the  Russian 
Federation;  Notice  of  Rnai  Results  of 
Antidumping  Duty  Administrative 
Review 

ACENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  results,  of 
antidumping  dufy  administrative 


review. 


SUMMARY:  On  May  12. 1997.  the 
Department  of  Conunerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  finding  on  titanium 
sponge  from  the  Russian  Federation 
(Russia).  This  notice  of  final  results 
covers  the  review  period  of  August  1, 
1995  through  Jtdy  31. 1996.  This  review 
covers  one  manufacturer,  AVISMA 
Titanium-Magnesium  Works  (AVISMA), 
and  three  trading  companies.  Interlink 
Metals  &  Chemicals,  S.A.  (Interlink). 
TMC  Trading  International,  Ltd.  (TMC). 
and  Cometals,  Inc.  (Cometals).  We  gave 
interested  parties  an  opportimify  to 
comment  on  the  preliminary  results.  We 
received  comments  from  AVISMA. 
Interlink,  TMC,  and  Titanium  Metals 
Corporation  (TIMET),  a  petitioner.  A 
hearing  was  held  on  June  30, 1997  with 
both  public  and  closed  sessions.  Based 
on  our  analysis  of  these  comments,  we 
have  not  changed  the  final  results  from 
those  present^  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  September  16, 1997. 

FOR  FtlRTHER  atFCWMATION  CONTACT: 
James  Terpstra  or  Mark  Manning.  Office 
of  AD/CVD  Enforcement,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone: 


<1^ 
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(202) 482-3965  and  482-3936 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Ragulatioiia 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  coidified  at  19  CFR  part 
353  (1997). 

Backgroand 

On  May  12, 1997,  the  Department 
published  in  the  Federal  Register  (62 

FR  25920)  t^e  preliminary  restilts  of  the 
1995-1996  administrative  review  of  the 
antidumping  finding  on  titanium 
sponge  from  Russia  (33  FR  12138. 
August  28, 1968).  This  notice  of  final 
results  covers  the  review  period  for 
August  1,  1995  through  July  31,  1996. 
covering  one  manufacturer,  AVISMA, 
and  three  trading  companies.  Interlink, 
TMC,  and  Cometals.  The  Department 
baa  conducted  this  review  in 
accordance  with  section  751  of  the  Act 

Scope  of  the  Rariew 

The  jwoduct  covered  by  this 
administrative  review  is  titanium 
sponge  from  Russia.  Titanium  sponge  is 
chiefly  used  for  aerospace  vehides, 
specifically,  in  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines.  Imports  of  titanium 
sponge  are  ctirrently  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
subheading  81Q8.10.50.10.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs'  purpaeet. 
The  written  description  reinains 
dispositive  as  to  thie  scope  of  the 
product  coverage. 

The  review  period  (FOR)  is  August  1, 
1995  through  July  31. 1996,  covering 
one  manu&cturer,  AVISMA,  and  three 
trading  companies.  Interlink,  TMC.  and 
Cometals. 

Aaalyaia  of  Commeiita  Received 

Comment  1:  Application  ofFadM 
Available  Agcdnat  TMC 

Petitioner  argues  that  TMC  has  not 
acted  to  the  best  of  its  ability  to  comply 
with  the  Department's  requests  for 
infbrmatioiL  Petitioner  states,  "from  the 
inception  of  the  administrative  review, 
TMC  has  orchestrated  a  prolonged 
deception  in  each  of  its  responses, 
concerning  its  activities  and  the 
existence  of  affiliated  parties."  In 


addition,  petitioner  claims  that  TMC's 
submissions  are  "only  a  partial 
accounting  of  its  history  and 
affiliations."  Therefore,  petitioner 
argues  that  the  application  of  adverse 
focts  available  to  TMC  is  warranted. 

Petitioner  argues  that  TMC  is  a  false 
front.  Petitioner  claims  that  TMC  is 
trying  to  have  the  Department  believe 
that  AVISMA  would  abandon 
experienced  trading  companies  for 
TMC,  which,  petitioner  claims,  does  not 
have  experience  in  or  knowledge  of  the 
worldwide  titanium  market.  In  addition, 
petitioner  argues  that  TMC  is  not 
operated  similar  to  any  other  company 
iq  the  titanium  sponge  industry.  For 
example,  petitioner  claims  that  TMC's 
reported  sales  and  profit  are  not 
representative  of  a  normal,  arm's-length 
trading  company  being  supplied  by  an 
unaffiliated  producer.  Petitioner  points 
to  the  information  on  the  record  which 
demonstrates  that  TMC's  profit  is  higher 
than  the  average  commission  income 
received  tiy  trading  companies  in  the 
titanium  sponge  industry. 

To  support  its  argument  that  TMC  is 
misrepresenting  itself,  petitioner  points 
out  that  TMC  only  began  providing 
more  information  on  its  activities, 
ownership,  and  affiliation  after  the 
deadline  for  submitting  new 
information  had  expired.  Petitioner 
asserts  that  the  deadline  for  the 
submission  for  new  information  was 
March  16, 1997,  in  accordance  with  19 
CFR  353.31(a)(ii).  Petitioner  argues  that 
the  Department  should  reject  'TMC's 
April  3,  1997  submission,  which 
petitioner  argues  provides  new 
information  that  was  not  verified  by  the 
Department  because  it  was  provided  on 
the  last  day  of  verification.  Petitioner 
argues  that  all  changes  to  submissions 
should  be  presented  at  the  beginning  of 
verification,  which  should  have 
included  the  information  in  TMC's 
April  3,  1997  submission.  Petitioner 
asserts  that  the  information  provided  in 
this  submission  is  "new  information 
and  worthless  for  the  pturpose  of 
determining  affiliation"  and  "not 
susceptible  to  verification."  Petitioner 
claims  that  none  of  these  submissions 
were  in  response  to  a  Departmental 
query,  but  new  information  submitted 
on  its  own.  At  a  minimum,  petitioner 
argues  that  the  Department  should 
return  and  disregard  all  of  TMC's 
submissions  dated  after  MArt±  16, 1997. 
Also  included  in  these  untimely 
submissions,  are  TMC's  audited 
financial  statements,  which  were 
submitted  on  March  28, 1997. 

Petitioner  states  that  it  believes  that 
AVISMA  controls  and  is  affiliated  with 
TMC  and  that  TMC  tried  to  manipulate 
the  review  process  to  prevent  the 


Department  from  learning  of  this 
affiliation  in  order  for  AVISMA  to 
indirectly  obtain  a  zero  dumping 
margin.  Petitioner  claims  that  the 
original  questionnaire  requested  that 
TMC  list  all  affiliated  companies  and 
TMC  failed  to  disclose  several  affiliated 
parties.  Given  another  opportunity 
through  its  supplemental 
questionnaires,  petitioner  claims  that 
TMC  still  failed  to  fully  disclose  its 
affiliated  companies,  and  TMC  falsely 
certified  that  its  responses  were 
complete  and  accurate.  Petitioner 
characterizes  TMC  as  reluctantly 
deciding  to  disclose  the  true  owner(s)  of 
TMC  once  it  realized  that  the 
Department  would  be  questioning  the 
distribution  of  TMC's  profits  on  the  last 
day  of  verification.  Petitioner  alleges 
that  TMC's  late  disclosure  of  this  owner 
indicates  that  TMC  must  believe  that 
this  disclosure  is  detrimental  to  its 
position. 

Petitioner  states  that  the  Department 
has  two  choices  for  adverse  facts 
available.  We  could  either  use  the  "All 
Others"  rate  of  83.96  {>ercent  or 
calculate  a  new  rate  by  classifying 
TMC's  dividendyroyalty  as  a  direct 
expense  and  allocate  it  only  to  the 
merchandise  sold  to  the  U.S.  during  the 
period  of  review.  Finally,  petitiono- 
argues  that  TMC  did  not  accurately  and 
completely  answer  the  questionnaire  in 
a  timely  manner  to  the  best  of  its  ability. 

Petitioner  claims  that  the  Department 
is  imable  to  make  a  decision  on 
affiliation  due  to  the  incomplete 
information  on  the  record.  Petitioner 
asserts  that,  "the  Department  caimot 
simply  assume  benign  neglect  on  TMC's 
part  or  that  the  omissions  led  to 
harmless  error.  Given  the  still 
incomplete  record  in  this  case,  it  is 
impossible  to  discern  the  extent  to 
wtdch  TMC  has  prejudiced  the  final 
results.  These  problems  render  all  of 
TMC's  responses  imreliable."  Petitioner 
argues  that  if  the  Department  chooses  to 
use  TMC  responses,  it  would  set  a 
precedent  for  future  respondents  that  if 
they  fail  to  provide  timely,  complete, 
and  accurate  responses,  there  should  be 
"no  fear  of  sanction."  Therefore, 
petitioner  argues  that  the  evidence 
supports  applying  adverse  facts 
available  because  TMC  failed  to 
cooperate  with  the  Department  and  did 
not  act  to  the  beat  of  its  ability  to 
comply  with  the  Department's  requests 
for  information. 

TMC  argues  that  the  application  of 
facts  available  is  unwarranted  because 
of  TMC's  cooperation  and  timeliness  in 
responding  to  the  Department's  requests 
for  information  and  at  verification. 

With  regard  to  timeliness,  TMC 
claims  that  it  responded  to  the 
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Department's  initial  and  six 
supplemental  questionnaires  within  the 
deadlines  established  by  the  Department 
and  submitted  additional  factual 
information  within  the  180-day 
regulatory  deadline.  In  addition.  TMC 
claims  that  it  submitted  its  audited 
financial  statements  as  soon  as  the 
company's  first  audit  was  completed,  in 
advance  of  verification.  TMC  points  out 
that  the  Department's  verification  report 
reveals  "no  material  inaccuracies  in  the 
information  submitted  by  TMC,  nor 
does  it  indicate  that  there  were  any 
items  that  could  not  be  verified." 

TMC  cites  CAFC  court  rulings  which 
rule  that  facts  available  may  be 
warranted  when  a  large  portion  of  the 
questionnaire  response  is  submitted 
past  the  Department's  deadline  or  when 
the  respondent  did  not  comply  with  a 
Department's  request  for  infruinatton. 
See  Ansaldo  Componenti  S.p^.  v.  U.S., 
628  F.Supp.  198,  205  (OT  1986); 
Olympic  Adhesives,  Inc.  v.  U.S.,  708 
F.Supp.  344  (OT  1989),  nv'd,  899  F.2d 
1565  (Fed.  Cir.  1990):  Daewoo  Elec.Co. 
V.  U.S..  712  F.Supp.  931,  944  (CTT 
1989).  TMC  states  that  its  actions  are 
consistent  with  the  CAFC  court  rulings 
in  that  facts  available  are  not  justified  in 
this  case. 

TMC  also  argues  that  TIMET  had 
several  opportunities  to  comment  on 
any  inadequacies  found  in  TMC's 
supplemental  questionnaire  responses 
and  in  the  verification  report,  but  chose 
not  to  comment. 

TMC  asserts  that  TIMET's  argument 
that  the  Department  should  reject  TMC's 
March  5, 1997  and  April  3, 1997 
submissions  because  they  are  untimely 
is  misplaced.  First.  TMC  claims  that  it 
submitted  the  April  3, 1997  by  the 
Department's  established  deadline  and 
during,  not  after,  verification,  stating 
that  verification  took  place  April  3-4. 
1997  (noting  a  typographical  error  in  the 
verification  report).  In  addition,  TMC's 
March  5, 1997  submission  was 
submitted  well  within  the  180-day 
deadline  established  by  the  Department 
for  supplemental  submissions. 

TMC  also  argues  that  information 
presented  in  its  April  3, 1997 
submission  was  verified.  TMC  argues 
that,  at  verification,  the  Department 
requested  information  regarding  TMCs 
affiliations,  which  included  the 
information  contained  in  TMC's  April  3. 
1997  submission.  TMC  asserts  that  the 
Department  is  not  required  to  verify 
every  piece  of  information,  as  stated  in 
19  CFR  353.36(c). 

TMC  argues  that  petitioner 
inaccurately  characterizes  TMC's 
experience  in  the  titanium  sponge 
industry  and  AVISMA 's  rationale  for 
hiring  "TMC  as  its  distributor  ba 


marketing  titanium  sponge.  In  addition, 
TMC  argues  that  petitioner's  suggestion 
that  the  Department  could  classify 
TMCs  dividend/royalty  as  a  direct 
expense  as  adverse  facts  available  is  not 
consistent  with  E>epartmental  practice. 
TMC  asserts  that,  in  these  instances,  the 
Department's  practice  is  "to  assume 
related  party  payments  are  not  at  arm's 
length  and,  consequently,  not  adjust  for 
them  m  its  antidumping  calculations." 
See  Outokumpu  Copper  Rolled  Products 
AB  v.  U.S..  850  F.Supp.  16,  22  (OT 
1994). 

TMC  argues  that  TIMET's  argiunents 
about  TMC's  profits  are  inappropriate 
and  "should  not  be  viewed  as  signifying 
anything  other  than  a  well-run 
company."  TMC  characterizes  TIMET's 
comparison  of  TMC's  profits  to  those  of 
a  commission  agent,  who  takes  no  risk. 
as  tmrealistic  and  inappropriate. 

Finally,  TMC  argues  that  if  the 
Department  determines  that  TMC  and 
AVISMA  are  affiliated,  the  final  results 
would  not  change,  citing  the 
Department's  discussion  of  affiliation  in 
the  preliminary  results.  TMC  points  out 
that  TIMET  has  not  challenged  this 
aspect  of  the  preliminary  results. 

Department's  Position 

While  wq  are  concerned  that  TMC  did 
not  fully  disclose  the  nature  of  its 
relationship  to  AVISMA  in  its  initial 
questionnaire  responses,  we  have 
determined  that  this  deficiency  did  not 
materially  impair  our  review  in  this 
case.  Therefore,  we  have  not  used 
adverse  facts  available  against  TMC. 

In  its  response  to  our  first 
questionnaire,  TMC  stated  that  it  is  a 
wholly  owned  subsidiary  of  TMC 
(Holdings),  Limited,  whose  share  capital 
is  owned  by  Valmet  S.A.  The  ultimate 
parent  of  Vcdmet  S.A.  is  Valmet  Group 
Limited.  Bank  Menatep  of  Russia  is  a 
minorify  shareholder  of  Valmet  Group 
Limited.  We  note  and  are  concerned  by 
TMC's  failure  to  initially  disclose,  in 
response  to  our  questionnaire,  the  fact 
that  Bank  Menatep  has  a  major  presence 
on  AVISMA 's  board  of  directors.  Such 
facts  clearly  are  material  to  our 
consideration  of  the  nature  of  any 
relationship  between  TMC  and 
AVISMA.  Although  we  did  not 
specffically  ask  TMC  whether  any  of  its 
parent  companies  were  affiliated  with 
AVISMA,  either  directly  or  indirectly 
through  another  affiliated  company,  we 
did  ask  questions  aimed  at  obtaining  a 
complete  picture  of  the  relationship 
between  TMC  and  AVISMA.  To  the 
extent  TMC  was  aware  that  Bank 
Menatep  was  affiliated  with  AVISMA 
and  failed  to  report  it,  we  would  view 
that  as  impeding  this  review.  On  the 
other  hand,  the  lecoid  of  this  case  is  not 


clear  on  this  point  The  questions  asked 
did  not  specifically  seek  this 
information;  rather,  the  questions 
focused  on  the  structure  and  operations 
of  Valmet  Group  Ltd.,  Valmet  S.A.,  and 
TMC.  Moreover,  the  record  of  this  case 
indicates  that  Bank  Menatep  is  a 
minority  non-controlling  shareholder  of 
Valmet  Group  Limited.  As  such,  it  is  not 
clear  how  much  TMC  knew  or  should 
have  known  about  Bank  Menatep's 
various  operations.  Indeed,  Bank 
Menatep's  financial  statement,  later 
submitted  by  TMC,  shows  it  to  be  a 
large  commercial  bank  with  extensive 
holdings  in  numerous  entities. 
Additionally,  as  disctissed  below. 
TMC's  substantial  cooperation  and 
compliance  with  our  ntunerous 
questionnaires  indicate  that  rejecting 
"TMC's  response  in  toto  is  lUit  warranted. 
Therefore,  on  balance,  we  do  not  believe 
it  reasonable  to  reject  "TMCs  entire 
response.  We  also  note  that,  as  stated  in 
the  preliminary  results,  we  do  not 
believe  it  is  necessary  to  address  this 
issue  of  possible  affiliation  between 
TMC  and  AVISMA  for  purposes  of  this 
review  because  the  determination  will 
not  affect  our  analysis.  We  must  rely  on 
"TMC's  sales  to  the  United  States 
regardless  of  a  determination  on 
affiliation. 

With  regard  to  the  timeliness  of 
"TMC's  questionnaire  responses  and 
submissions,  we  believe  that  TMC  has 
provided  its  submissions  in  a  timely 
maimer  because  its  submissions  were 
provided  earlier  than  the  180-day 
regulatory  deadline  for  the  submission 
of  new  iiiformation,  in  accordance  with 
19  CFR  353.31(aKii)  (i.e.,  March  17, 
1997),  and  its  questionnaire  responses 
were  submitted  within  deadlines    ^^ 
established  by  the  Department.  The 
Department's  regulations  at  19  CFR 
353.31(b)  state  that  the  Department 
"may  request  any  pierson  to  submit 
factual  information  at  any  time  during 
a  proceeding"  (emphasis  added).  TMC's 
April  3, 1997  submission  was  provided 
on  the  first  day  of  verification  in 
response  to  the  Department's  April  1, 
1997  supplemental  questionnairai 
Therefore,  at  verification,  we  accepted 
the  new  information  provided  in  "TMC's 
April  3. 1997  submission  because  it  was 
requested  by  the  Department  at  a 
previous  date. 

In  addition,  "TMC  cooperated  with  the 
Department's  requests  for  information 
and  at  verification.  As  noted  by  "TMC, 
the  Department's  April  16, 1997 
verification  report  does  not  refer  to  any 
lack  of  cooperation  on  the  part  of  TMC 
when  questioned  on  its  affiliations. 

With  regard  to  whether  or  not  the 
information  in  TMC's  April  3, 1997 
submission  was  verified,  we  disagree 
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wnth  the  petitioner.  As  the  verification 
report  indicates,  TMC's  responses  were 
verified  without  any  major 
discrepancies.  As  a  normal  part  of  our 
verification  procedures,  and  in 
particular  because  of  the  question  of 
affiliation  in  this  case,  we  examined 
TMC's  corporate  structure  and  the 
nature  of  any  affiliation  with  other 
partners  in  great  detail.  This  exercise 
necessarily  involves  asking  for  and 
collecting  additional  support 
documentation.  Given  the  completeness 
and  success  of  the  verification,  and  the 
fiact  that  the  collected  information  did 
not  materially  affect  our  analysis,  we 
chose  not  to  visit  another  location  to 
further  evaluate  this  matter. 

Petitioner's  speculations  on  the 
existence  of  an  affiliation  between 
AVISMA  and  TMC  are  not  relevant  to 
this  proceeding.  The  Department  issued 
several  supplemental  questionnaires  on 
this  issue  and  analyzed  each  submission 
with  regard  to  whether  further 
information  should  be  requested.  In 
addition,  at  verification,  we  examined 
doctunents  relevant  to  the  affiliation 
issue,  and  noted  at  the  time  that  "we 
found  no  documentation  that  would 
lead  us  to  believe  that  AVISMA  and 
TMC  have  other  dealings  besides  what 
was  presented  in  its  response."  Id.  at  4. 
Should  this  question  become  relevant  in 
our  analysis  in  future  administrative 
reviews,  we  may  further  examine  the 
issue  of  affiliation  between  TMC  and 
AVISMA.  For  purposes  of  this  review, 
the  information  on  the  record  indicates 
that  an  affiliation  determination  is  not 
relevant  to  our  determination  of  the 
dumping  margins  for  TMC  and 
AViSMA.  As  stated  in  our  preliminary 
residts,  because  AVISMA  did  not  export 
to  the  United  States  and  did  not  have 
knowledge  of  the  ultimate  destination  of 
the  merchandise  sold  through  TMC,  "all 
relevant  sales  to  the  United  States  are 
captiu^  in  our  analjrsis  without  making 
an  affiliation  determination."  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Titanium 
Sponge  from  the  Russian  Federation,  62 
FR  25920,  25921  (May  12. 1997). 

Comment  2:  Reported  Entered  Values 

Petitioner  alleges  that  Interlink  may 
have  used  the  price  that  Interlink  paid 
to  AVISMA  as  the  entered  value  of  the 
imported  titanium  sponge  reported  to 
the  U.S.  Customs  Service  (Customs). 
Petitioner  states  that  the  reported 
entered  values  are  not  equivalent  to  the 
gross  sales  prices  less  moving  expenses. 
Petitioner  claims  that  Interlink  appears 
to  have  undervalued  its  entries  and, 
therefore,  underpaid  the  dumping  cash 
deposits  and  Customs  duties. 


If  this  is  the  case,  petitioner  argues 
that  this  price  may  not  be  used  because 
the  merchandise  was  not  clearly 
destined  for  export  to  the  United  States 
(given  that  AVISMA  did  not  have 
knowledge  of  the  final  destination  of  the 
merchandise),  as  stated  in  Nissho  Iwai 
decision.  See  Nissho  Iwai  American 
Corp.  V.  U.S..  982  F.2d  505,509  (Fed.Cir. 
1992).  Therefore,  petitioner  states  that 
AVISMA-Interlink  sales  may  not  be 
used  as  the  basis  for  entered  values. 

AVISMA  and  Interlink  argue  that  this 
issue  was  raised  in  the  last 
administrative  review  and  concenu 
Interlink  and  Customs,  not  the 
Department  or  TIMET.  AVISMA  and 
Interlink  report  that  Interlink  is  working 
with  Custortis,  "the  United  States 
government  agency  that  is.  by  law, 
responsible  for  these  matters,  to  resolve 
any  issues  related  to  the  proper 
valuation  of  consumption  entries." 

Department's  Position 

We  agree  with  AVISMA  and  Inteiiink 
that  any  questions  concerning  the 
proper  valuation  of  consiunption  entries 
is  a  matter  to  be  resolved  by  the 
Customs  Service.  The  Department  has 
conveyed  petitioner's  allegations  to 
Customs. 

Regarding  the  appropriate  basis  for 
export  price  in  this  review,  our  concern 
is  that  we  have  the  correct  sales  price 
(i.e.,  the  price  between  the  exporter  who 
had  knowledge  that  the  shipment  was 
destined  to  the  U.S.  and  the  first 
unaffiliated  U.S.  customer).  The  record 
of  this  case  indicates  that  AVISMA  did 
not  have  prior  knowledge  that  the  final 
destination  of  the  shipment  in  question 
was  the  United  States.  Because  there  is 
no  affiliation  between  Interlink  and  the 
U.S.  customer,  we  are  satisfied  that  the 
reported  sales  price  is  the  appropriate 
basis  for  the  export  price. 

Comment  3:  Interiink's  U.S.  Sales 

Petitioner  alleges  that  the  Interlink 
sales  used  in  the  calculation  of  its 
dumping  margin  are  not  bona  fide  sales 
for  commercial  piuposes  and  should  be 
disregarded.  Petitioner  alleges  that 
Interlink  sales  which  entered  the  United 
States  under  temporary  importation 
bonds  (TIBs)  are  priced  lower  than  the 
Interlink  sales  entered  for  consumption 
which  are  used  to  calculate  the 
dumping  margin.  In  addition,  petitioner 
states  that  these  sales  are  considerably 
higher  than  U.S.  and  world  prices  of 
titanium  sponge  for  the  review  period. 
Petitioner  states  that  the  Department  has 
disregarded  sales  when  the  prices  were 
significantiy  higher  than  world  market 
prices  and  it  believed  that  the 
respondent  had  artificially  set  prices. 
See  Notice  of  Final  Determination  of 


Sales  at  Less  Than  Fair  Value: 
Manganese  Metal  from  the  People's 
Republic  of  China,  60  FR  56045,  56046 
(November  6,  1995);  Chang  Tieh 
Industry  Co..  Ltd.  v.  U.S.,  840  F.Supp. 
141, 146  (CIT  1993).  Insofiar  as 
petitioner  argues  that  Interiink's  sales 
used  to  calculate  the  dumping  margin 
were  not  made  on  commercial  terms,  it 
asserts  that  Interiink's  sales  should  be 
disregarded  and  the  Department  should 
apply  adverse  facts  available  as 
Interiink's  dumping  margin. 

AVISMA  and  Interlink  disagree  with 
petitioner's  characterization  of 
Interiink's  sales.  AVISMA  and  Interlink 
argue  that  the  sales  in  question  were 
made  on  different  sales  terms  than  sales 
that  entered  under  TIBs  (i.e.,  Interlink 
assumed  responsibility  for  all  expenses 
and  was  the  importer  of  record). 
AVISMA  and  Interlink  argue  that  the 
sales  entered  under  TIBs  were  sold  on 
an  "in  warehouse  in  Europe"  basis, 
where  the  customer  took  possessicm  in 
Europe  and  was  responsible  for 
payment  for  all  additional  movement 
expenses,  including  the  movement 
expenses  to  the  United  States. 

Deportment's  Position 

We  disagree  with  petitioner  that  there 
is  a  basis  for  disregarding  the  sales  in 

Suestion.  There  is  no  evidence  that 
lese  sales  involve  "artificially  set 
prices."  Moreover,  it  is  apparent  that  the 
higher  prices  merely  reflect  the  fact  that 
the  sales  in  question  were  made  on 
difiierent  terms  of  sale.  Interlink 
submitted  the  sales  and  entry 
dociunentation  for  the  sales  in  question 
in  response  to  the  Department's 
February  4,  1997  request.  See  Letter 
from  Wilmer.  Cutier  &  Pickering  to 
Robert  S.  LaRussa,  February  11, 1997. 
We  note  that  the  documentation  reports 
the  price  charged  to  Interiink's  customer 
and  the  sales  terms  are  reported  as 
"delivered,  duty  paid."  In  addition,  the 
Customs  entry  docimient  reports  that 
Interlink  paid  the  83.96  percent 
antidumping  cash  deposit  for  the  sales 
in  question.  The  customs  duty  and 
antidumping  cash  deposit  account  for 
much  of  the  difference  between  these 
prices  and  the  "in  warehouse  in 
Europe"  price  level.  See  Analysis 
Memorandum  for  the  Final  Results  of 
1995/1996  Administrative  Review  of  the 
Antidumping  Finding  of  Titanium 
Sponge  from  the  Russian  Federation  for 
further  discussion  of  our  analysis. 

Comment  4:  Future  Entries  of  Subject 
Merchandise 

Petitioner  argues  that  the  Department 
should  establish  a  single  cash  deposit 
rate  for  all  respondents  in  this  review. 
Although  the  Department  did  not  ■ 
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establish  a  single  rate  in  the  1994/1995 
review,  petitioner  argues  that  the 
circumstances  differ  in  this  review 
because  AVISMA  changed  its  selling 
practices  and  made  sales  under  this  new 
sales  structure,  and  the  record  states 
that  TMC  became  the  sole  distributor  of 
AVISMA's  titanium  sponge  in 
November  1995.  Petitioner  adds  that 
respondents  acknowledge  that  TMC 
knows  the  ultimate  destination  of 
merchandise  it  sells  through  resellers, 
and.  therefore,  TMC  is  the  true  exporter. 
Petitioner  refws  to  cases  where  the 
Department  has  applied  a  "knowledge 
test,"  which  determines  whether  the 
non-NME  reseller  qualifies  as  an 
exporter.  See  Final  Results  of 
Antidiunping  Duty  Administrative 
Reviews;  Antifiiction  Bearings  (Other 
Than  Ta|>ered  Roller  Bearings)  and  Parts 
Thereof  From  France.  57  FR  28360, 
28427  (June  24, 1992);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Ferrovanadium  and  Nitrided 
Vanadium  From  the  Russian  Federation, 
60  FR  27957,  27959  (May  26, 1995). 

In  addition,  petitioner  claims  that 
Interlink  will  never  again  be  the 
exporter  and  the  Department  will  not  be 
able  to  calculate  a  separate  margin  for 
Interlink,  unless  Interlink  purchases 
from  another  entity  which  does  not  have 
knowledge  of  the  ultimate  destination. 
Therefore,  petitioner  argues  that  because 
TMC  will  be  the  only  exporter  for  future 
entries  of  titanium  sponge,  the  dumping 
margin  found  for  TMC  should  be  the 
cash  deposit  rate  for  all  future  entries  by 
any  respondent  until  the  next  final 
results  of  review  are  published. 

AVISMA  and  Interlink  argue  that 
TIMET  is  incorrect  regarding:  (1)  The 
meaning  of  the  marketing  arrangement 
between  Interlink  and  TMC;  (2)  what 
TMC  knew  about  the  destination  of  the 
Interlink  sales  covered  by  this  review; 
and  (3)  the  fiihire  AVISMA/TMC/ 
Interlink  marketing  arrangements  for 
titanium  sponge  sales.  AVISMA  and 
Interlink  argue  that  TMC  had  only  a 
general  awareness  of  Interiink's  sales 
plans  and  did  not  know  the  destination 
of  each  sale  made  by  Interlink  (an 
arrangement  similar  to  TMC's  sales 
relationship  writh  AVISMA).  In  addition, 
AVISMA  and  Interlink  state  that, 
because  of  the  circumstances  of  the  sale, 
TMC  could  not  and  did  not  know  who 
or  in  what  country  the  customer  was 
located.  Finally.  AVISMA  and  Interlink 
argue  that  petitioner  is  incorrect  in 
asserting  that  Interlink  will  never  again 
be  an  exporter  because,  as  stated  in  the 
last  review,  the  relationship  between 
AVISMA  and  its  resellers  is  continuing 
to  evolve  and  sales  may  be  based  on  a 
different  distribution  approach  in  the 
future.   » 


Department's  Position 

We  disagree  with  petitioner's 
assertion  that  Interlink  will  never  again 
be  an  exporter  of  the  subject 
merchandise  and  that  the  application  of 
a  single  dumping  margin  for  all 
exporters  is  appropriate.  Specidation  on 
the  future  relationships  between 
AVISMA  and  its  resellers  is  not  relevant 
to  this  administrative  review.  What  is 
relevant  is  that  during  this  review,  . 
AVISMA  was  able  to  sell  directiy  to 
TMC,  Interlink,  and  Cometals.  Due  to 
the  proprietary  nature  of  the 
information  on  the  record,  please  see 
the  Analysis  Memo  for  a  further 
discussion  of  the  Department's  position. 

Comment  5:  U.S.  Credit  Expense 

Petitioner  claims  that  the  Department 
may  have  committed  a  minist^ial  error 
by  not  including  credit  cost  in  its 
margin  calculations.  Petitioner  argues 
that  the  Department  should  make  an 
adjustment  for  credit  based  on  the  terms 
of  sale. 

AVISMA  and  Interlink  argue  that 
petitioner  is  referring  to  a  citation  to  the 
Department's  regulations  which  would 
only  apply  to  reviews  based  on  requests 
filed  with  the  Department  on  or  after 
July  1, 1997  (section  351.701;  62  FR 
27296,  27416-17  (May  19, 1997)).  In 
addition,  AVISMA  and  Interiink  claim 
that  the  Departmental  practice  is  to  not 
make  circumstance  of  sale  adjustments 
in  cases  involving  non-market 
economies.  See  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  from 
the  People's  Republic  of  China,  56  FR 
55271,  55276  (October  25, 1991);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China,  58  FR  48833,  48839  (September 
20, 1993)  (Lock  Washers);  Pinal 
Determination  of  Sales  at  Less  Than 
Faire  Value:  Saccharin  from  the  People's 
Republic  of  China,  59  FR  58818,  58823 
(November  15, 1994);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Manganese  Metal  frtim  the 
People's  Republic  of  China,  60  FR 
56045,  50-51  (November  6, 1995). 

Department's  Position 

We  disagree  with  petitioner  that  we 
should  make  an  adjustment  for  credit 
based  on  the  terms  of  sale.  If  this 
proceeding  occurred  in  a  market- 
economy  country,  we  would  adjust 
normal  value  for  the  imputed  credit 
calculated  on  the  sales  to  the  United 
States,  in  accordance  with  section 
773(aK6)(CKiii)  of  Uie  Act.  However,  in 
cases  involving  non-market  economies 
(NMEs),  Departmental  practice  is  to  not 


adjust  for  differences  in  the 
circiunstances  of  sale  (COS),  such  as 
imputed  credit.  See  LocJl:  Washers,  DOC 
Position  to  Comment  4  at  48839. 

Section  773(a)(6)(C)  of  the  Act  states 
that  COS  adjustments  to  normal  value 
are  only  required  upon  a  sufficient 
showing  that  differences  in 
circumstances  of  sale  exist  justifying  the 
adjustment  In  this  case,  the  only 
information  we  have  regarding  credit 
costs  in  the  Brazilian  home  market  is 
the  financial  statements  of  the  Brazilian 
producers.  These  statements  do  not 
si>ecify  whether  Brazilian  home  market 
sales  include  any  particular  selling 
expenses.  Therefore,  we  do  not  have  any 
basis  upon  which  to  determine  whether 
adjustment  to  the  surrogate  expenses  is 
appropriate.  Given  the  imprecise  nature 
of  the  information  on  selling  expenses,-  . 
we  have  no  basis  to  conclude  that  such 
adjustments  are  warranted  in  this  case. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the 
People's  Republic  of  China,  DOC 
Position  to  Comment  2,  61  FR  19026. 
19031  (AprU  30, 1996). 

Coitunent  6:  Value  of  Steel  Sheet 

AVISMA  and  Interlink  argue  that  the 
Department's  value  for  steel  sheet  is  far 
in  excess  of  the  cost  that  one  would 
expect  to  pay  for  this  "relatively  minor 
input,"  and  the  SITC  category  used  by 
the  Department  is  incorrect  and  should 
not  be  used  in  the  calculation  of  normal 
value.  AVISMA  and  Interlink  provided: 
(1)  Information  regarding  the  types  of 
steel  covered  by  the  SITC  classification 
used  by  the  Department;  (2)  alternative 
HS  classifications  which  AVISMA  and 
Interlink  believe  are  more  appropriate; 
and  (3)  Brazilian  import  data  fdfr  the  HS 
classifications  for  steel. 

AVISMA  and  Interlink  claim  that, 
although  the  Department  used  the  same 
SITC  category  in  the  prior  review,  there 
was  apparently  an  arithmetic  error  for 
this  input  which  AVISMA  and  Interlink 
did  not  recognize  because  the  value 
appeared  to  be  reasonable.  In  the 
current  review,  although  now  the 
calculation  is  arithmetically  correct. 
AVISMA  and  Interlink  claim  that  the 
cost  for  steel  sheet  far  exceeds  any 
reasonable  expectation  of  a  cost  for  a 
minor  input  Therefore,  AVISMA  and 
Interlink  argue  that  the  Department 
must  reject  its  value  for  steel  sheet 
because  it  clearly  overstates  the  value  of 
steel  and  does  not  produce  a  reasonable 
result 

AVISMA  and  Interlink  state  the  SITC 
classification  used  by  the  Department  is 
comprised  of  two  HS  categories:  7208.44 
and  7208.45.  AVISMA  and  Interlink 
state  that  the  difference  between  the  tyro 
HS  categories  is  the  thickness  of  the 
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sheet  AVISMA  and  Interlink  argue  that 
the  more  narrow  thickness  category  is 
more  appropriate  because  lighter  drums 
are  preferred  in  the  titemium  sponge 
industry  since  they  are  easier  to  handle 
and  are  less  expensive  to  make  and 
transport.  Further,  AVISN4A  and 
Interlink  argue  that  the  U.S.  I>epartment 
of  Transportation's  Research  and 
Special  Programs  Administration  issued 
regulations  which  state  that  steel  drums 
which  contain  hazardous  wastes  must 
meet  a  minimum  thickness  requirement 
of  0.92  mm  and  have  a  nominal 
thirlmmm  of  1.0  mm.  AVISMA  and 
Interlink  report  that  the  greatest 
thickness  of  steel  in  the  regulations  is 

1.9  mm. 

AVISMA  and  Interlink  further  argue 
that  the  HS  classification  7208.45 
contains  specialty  steel  sheet,  while  HS 
classification  7208.35,  the  only  other  HS 
category  of  hot-rolled  steel  sheet  with  a 


thickness  of  less  than  3  mm,  contains 
the  commodity  type  hot-rolled  steel 
sheet.  Therefore.  AVISMA  and  Interlink 
believe  that  the  Department  should 
value  steel  sheet  from  HS  classification 
7208.35  or  a  weighted-average  of  HS 
categories  7208.35  and  7208.45. 

Department's  Position 

We  disagree  with  AVISMA  and 
Interlink  that  the  SITC  category  used  to 
value  steel  sheet  is  incorrect,  given  the 
evidence  on  the  record.  AVISMA  did 
not  provide  any  specifications  of  the 
steel  sheet  used  for  producing  steel 
drums  in  any  of  its  questionnaire 
responses.  Because  of  the  absence  of 
this  information,  the  Department 
determined  in  the  preliminary  results 
that  the  SITC  category  for  steel  sheet 
used  in  the  previous  administrative 
review  would  be  appropriate  to  value 
steel  sheet  for  this  instant  review. 


Parties  did  not  file  comments  on  the 
Department's  use  of  the  SITC  category 
for  steel  sheet  in  the  previous  review. 

AVISMA's  and  Interlink's  argument 
that  there  was  an  arithmetic  error  in  the 
previous  review  should  have  been 
raised  in  the  previous  review.  Because 
there  is  no  information  on  the  record  of 
this  case  describing  the  specifications  of 
the  steel  sheet  used  by  AVISMA,  we  are 
not  in  the  position  to  make  a 
determination  on  the  thickness  of  the 
steel  used.  Therefore,  we  determined 
that  the  use  of  the  basket  SITC  category 
to  value  steel  sheet  is  appropriate  for 
this  review. 

Final  Resnlta  of  Keview 

As  a  result  of  the  comments  received, 
we  did  not  revise  our  preliminary 
results  and  determined  that  the 
following  margins  exist 


Manutacturer/exporter 


Review  period 


Margin 
(peicenl) 


Russia-wide  rale 
ComaMa,  Inc 


Interlink  Metals  &  Chemicals 
TMC  Trading  Intemationai  .... 


8/1/95-7/31/96 
8/1/95-7/31/96 
8^/95-7/31/96 
8/1/95-7/31/96 


83.96 
28.31 

aoo 
aoo 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  The  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  titanium  sponge  from 
Russia  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for 
merchandise  manufactured  and 
exported  to  the  United  States  directly  by 
AVISMA  will  be  the  Russia-wide  rate 
established  in  these  final  results  of 
reviefw;  (2)  the  cash  deposit  rates  for 
merchandise  exported  to  the  United 
States  by  Interlink,  TMC,  or  Cometals 
will  be  those  rates  established  for 
Interlink,  TMC,  or  Cometals  in  these 
final  resiilts  of  review;  (3)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review  and 
have  a  separate  rate,  the  cash  deposit 
rate  will  continue  to  be  the  most  recent 
rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (4)  for  Russian 
manufactuurers  or  exporters  not  covered 
in  the  LTFV  investigation  or  in  this  or 
prior  administrative  reviews,  the  cash 
deposit  rate  will  continue  to  be  the 


Russia-wide  rate;  and  (5)  the  cash 
deposit  rate  for  non-Russian  exp>orters  of 
subiect  merchandise  from  Russia  that 
%vere  not  covered  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews  will  be  the  rate 
applicable  to  the  Russian  supplier  of 
that  exporter.  These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  resiUts  of  the 
next  administrative  review. 

Further,  because  the  rates  for  Interlink 
and  TMC  have  been  determined  to  be 
zero,  we  will  Instruct  Customs  to 
liquidate  all  exports  of  the  subject 
merchandise  during  the  POR  by 
Interlink  and  TMC,  without  regard  to 
the  antidumping  duty.  As  stated  in  the 
preliminary  results,  we  foimd  that 
AVISMA's  and  Cometals'  exports  during 
the  POR  entered  the  United  States  imder 
temporary  importation  bonds,  which  are 
not  subject  to  the  antidumping  order. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 


antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  review  of  their  responsibility 
concerning  the  disposition  of 
proprietary  information  disclosed  luider 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  writh  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  September  9, 1M7. 
Jefifrey  P.  BUIm. 

Acting  Asnstant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-24469  Filed  9-15-07;  8:45  am] 
BMJJNQ  COOE  3S10-OS-# 
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DEPARTMENT  OF  COMMERCE 
IntamationafTrKte  Administration 

[C-122-«iq 

Pura  Mid  Alloy  Msgnsoiuni  Frein 
Canada;  Final  RmuKb  of  Hm  Second 
(1M3)  Courrtorvaillng  Duly 
Adwlnlatratlva  Ravlaws 

AOGNCY:  Import  Administration. 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administiativa 
reviews. 


On  March  24. 1997.  dw 
Department  of  Commerce  (the 
Department)  publiriied  in  the  T 
■■^■Isr  its  preliminary  results  ai 
administiative  reviews  of  the 
coimtervailing  duty  orders  on  pure  and 
alloy  magnesium  from  Canada  for  the 
period  January  1, 1993  through 
December  31. 1993  (see  Pure 
Magnesium  and  Alloy  .Magnesium  From 
Canada;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews  (PielSninaiy  Results),  62  FR 
13M3).  We  have  completed  these 
lyiews  and  determine  the  net  subsidy 
to  be  7.34  percent  ad  valonm  for  Norsk 
Hydro  Caiwda.  Inc.  (NHIC)  and  all  other 
pioducers/exporters  except  Timminco 
Limited,  which  has  been  eotdudsd  bun 
these  antes.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countBT^^iling  duties  as  indicated 
above. 

BTECTWC  DATE:  Septeoiber  16, 1997. 
TON  RMTMBI  MTONMATION  OONTACT: 
Qfnthia  Thimmalai  w  Sally  Hastings. 
AD/CVD  Enforcement.  Group  1,  Office 
1.  la^iort  Adminiatiatirm.  Intemationai 
Trade  Administration,  U.S.  Department 
of  ComiiMrce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230;  telephmte:  (202)  482-4067  or 
(202)  482-3464.  respectively. 


ANY 


ivom: 


On  March  24. 1997.  the  Department 
published  in  the  Federal  Bagjslst  (62 
FR  13863)  the  preliminary  resultB  of  its 
administrative  reviews  of  the 
countervailing  duty  (wders  m  pure  and 
alloy  magnesitmi  from  Canada  (62  FR 
13863).  "Hie  Etepartment  has  now 
completed  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  Preliminary  Residts. 
On  April  23, 1997,  case  briefis  were 
submitted  by  NHQ,  a  producer  of 
subject  merchandise  which  export  pure 


and  alloy  magnesium  to  the  United 
States  during  the  review  period,  and  the 
Government  of  Quebec  (GOQ).  At  the 
request  of  respondents,  the  Department 
held  a  public  hearing  on^May  13. 1997. 

These  reviews  cover  the  period 
January  1. 1993  through  December  31, 
1993.  The  reviews  involve  one  company 
(NHQ)  and  the  followring  programs: 
Exemption  from  Payment  of  Water  Bills. 
Article  7  Grants  from  the  Quebec 
Industrial  Development  Corporation 
(SDI).  St  Lawrence  River  Environment 
Tedtmology  Development  Program. 
Program  for  Export  Mariwt 
Developmoit.  the  E]qx»t  Devriopment 
Corporation.  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Developmrait  of  the  Regions  of  QuAiec, 
Opportimities  to  Stimulate  Technology 
Programs,  Development  Assistance 
Program,  Industrial  Feasibility  Study 
Asnstance  Program,  Export  Plomoticm 
Assistance  Program,  Creation  of 
Scientific  Jobs  in  Indiistries,  Business 
Investmmt  Assistance  Program. 
Business  Financing  Program.  ReseMch 
and  Iimovation  Activities  Program. 
Export  Assistance  Program.  Energy 
Tedmologies  Development  Program. 
Financial  Assistance  Program  Fat 
Research  Formation  and  fior  the 
Improvement  of  the  Recycling  Industry, 
and  Transportation  Research  and 
Devalopinsnt  Assistance  Program. 

AppikaM*  Stetirte 

The  Department  is  oonductiiig  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Act  Unless 
othowise  indicated,  all  citations  to  the 
statute  and  to  the  Dq>ertmenf  s 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  Deciemhar 
31. 1994. 

Scopes  of  dM  laviawa 

The  products  covered  by  these 
reviews  are  shipments  of  pure  and  alloy 
magnesium  from  Canada,  Pure 
magruMtiiim  oHitains  at  least  99.8 
percent  magnesium  by  weight  and  is 
8(M  in  various  slab  and  ingot  forms  and 
sizes.  Magnesitmi  alloys  contain  less 
than  99.8  percent  magnesium  by  weight 
with  magnesium  being  the  largest 
metallic  element  in  the  alloy  by  weight, 
and  are  sold  in  various  ingot  and  billet 
fonns  and  sizes.  Secondary  and  granular 
magnesiiun  are  not  included  in  the 
scope  of  the  orders.  Pure  and  alloy 
magnesium  are  classifiable  imder 
subheadings  8104.11.000  and 
8104.19.0000,  respectively,  of  the 
Harmoidzed  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  cxistoms 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 


Analysis  of  Programs 

Based  upon  the  analysis  of  the 
questionnaire  responses  and  w^tten 
comments  from  the  interested  patties, 
we  determine  the  following: 

L  Programs  ConfaiTii^  SubakUes 

A.  Exemption  From  Payment  of  Water 
Bills 

In  the  preliminary  results,  we  found 
that  this  program  confierred 
counterrailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  of  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  finttinga  with  respect  to  tha 
countervailability  of  this  {Hogram.  Tho 
net  subsidy  rate  for  this  program  is  as 
foUows: 


NHCt 


iJOO 


B.  Article  7  Grants  From  the  Quebec 
Industrial  Development  Corporatimt 

In  the  preliminary  results,  we  found 
that  this  program  confarxed 
countervailwle  benefits  on  die  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summuiaed  bdow,  has  not  led 
us  to  change  our  UnAin^  with  respect 
to  the  counterrailability  of  this  program. 
The  net  subsidy  far  this  program  is  as 
folhnrs: 


NHQ 


6,34 


n. 


NotToBaUsai 


In  the  prriiminary  results,  ¥re  found 
that  the  inoduoers  and/or  euipottars  ol 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

•  St  Lawrence  River  Environmeot 
Technology  Program 

•  Program  for  Export  Market 
Development 

•  Export  Development  Corporation 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of 
Quebec 

•  Opportunities  to  Stimulate 
Technology  Programs 

•  Development  Assistance  Program 

•  Industrial  Feasibility  Study  , 
Assistance  Program 

•  Eiqwrt  Promotion  Assistance  Program 

•  Creation  of  Scientific  Jobs  in 
Industries 

•  Business  Investment  Assistance 
Program 
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•  Business  Financing  Program 

•  Research  and  Innovation  Activities 
Program 

•  Export  Assistance  Program 

•  Energy  Technologies  Development 
Program 

•  Financial  Assistance  Program  for 
Research  Formation  and  for  the 
Improvement  of  the  Recycling 
Industry 

•  Transportation  Research  and 
Development  Assistance  Program. 
We  received  no  comments  on  these 

programs  from  the  interested  parties; 
therefore,  we  have  not  changed  our 
findings  from  the  Preliminary  Results. 

Analysis  of  Comments 

Comment  1:  Countervailable  Benefit 
Received  From  the  Exemption  From 
Payment  of  Water  Bills 

While  agreeing  that  NHQ's  contract 
with  its  supplier  of  water.  La  Societe  du 
Pare  Industrial  et  Portuaire  de 
Becancour  ("Industrial  Park"),  was 
linked  with  the  credit  it  received  from 
the  COQ  to  ofEset  its  water  bills  and 
reflected  a  forecasted  annual  rate  of 
consimiption,  respondents  argue  that 
the  GOQ's  recalculation  of  NHCI's  water 
bills  reflecting  actual  consumption  is  a 
more  accurate  measure  of  the 
countervailable  benefit  than  is  the  water 
bill  credit  received  by  NHQ  during  the 
review  period.  Respondents  state  that  a 
different  billing  arrangement  would 
have  been  made  if  a  water  credit  had  not 
been  received.  In  summary,  respondents 
aigue  that  the  Department  should  look 
to  what  NHQ  would  have  paid  absent 
the  water  credit  and  the  contract 
compared  to  what  NHQ  paid  with  the 
credit  and  the  contract  to  determine  the 
amount  of  the  benefit  conferred  by  the 
credit. 

DOC  Position:  We  disagree  vnth 
respondents  that  we  are  required  to 
hypothesize  what  NHQ  would  have 
paid  for  its  water  in  the  absence  of  the 
credit  and  the  contract  it  entered  into  to 
measure  the  benefit  conferred  by  the 
credit  Simply  put,  the  GOQ  gave  NHQ 
a  credit  based  on  and  because  of  the 
contract  and  NHQ's  forecasted  usage. 
The  water  contract  and  the  credit  are 
inextricably  linked.  Again,  we  compare 
NHQ's  argument  to  a  situation  in  which 
a  company  that  received  a  low-interest 
loan  from  a  govemmei^:  argues  to  the 
Department  that  because  of  the  low 
interest  rate,  it  borrowed  a  greater 
amount  of  money  than  it  otherwise 
would  have.  Therefore,  the  company 
would  contend,  to  calculate  the  benefit 
conferred  by  the  low-interest  loan,  the 
Department  should  compare  the  actual 
amount  of  interest  paid  on  the  low- 
interest  loan  with  the  amount  of  interest 


the  company  would  have  paid  on  a 
smaller  loan  at  a  higher  benchmark 
interest  rate.  In  this  loan  situation,  we 
would  not  enter  into  a  hypothetical 
calculation  of  what  amount  the 
company  would  have  borrowed  absent 
the  low-interest  loan.  Instead,  consistent 
with  section  771(5)(A)(n)(c)  of  the  Act. 
we  would  simply  countervail  the 
difference  between  the  two  interest  rates 
regardless  of  the  effect  the  interest  rate 
has  on  the  other  terms  of  the  loan,  i.e., 
the  amoimt  borrowed. 

In  these  reviews,  the  terms  of  the 
contract  between  NHQ  and  the 
Industrial  Park  unambiguously  state  that 
NHQ  is  required  to  pay  an  amount 
based,  in  part,  on  forecasted 
consiunption.  To  the  extent  the  GOQ's 
provision  of  the  credit  relieved  NHQ 
from  paying  its  water  bills,  a 
countervailable  benefit  existed 
regardless  of  any  hypothetical 
alternative  arrangements.  Therefore,  as 
stated  in  the  Preliminary  Results  we 
determine  that  the  countervailable 
benefit  is  the  full  amount  of  the  credit 

Comment  2:  Article  7  Assistance 
under  the  SDI  Act:  Respondents  argue 
that  the  Department  improperly  applied 
its  grant  methodology  to  the  Article  7 
assistance  provided  to  NHQ.  According 
to  respondents,  the  Department  .should 
calculate  the  benefit  using  its  loan 
methodology  and  reduce  the  interest 
rate  charged  by  the  amount  of  the 
interest  rebated  because  NHQ  knew  it 
would  receive  interest  rebates  from  SDI 
prior  to  taking  out  loans.  Respondents 
state  that  this  would  be  consistent  with 
the  Department's  methodology,  and  cite 
a  number  of  cases  in  support  thereof 
(e.g..  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Steel 
Products  From  the  United  Kingdom  (UK 
Steel),  58  FR  37393.  37397  (July  9. 
1993)). 

Respondents  further  contend  that  the 
Pi'eliminary  Results  were  based  on 
significant  errors  of  fact  regarding  the 
interest  rebates  received  by  NHQ.  First. 
the  interest  rebates  received  by  NHQ 
reduced  NHQ's  costs  of  borrowing  for 
the  construction  of  its  plant,  not  its 
costs  of  purchasing  environmental 
equipment  Second,  respondents  argue 
thiat  the  relationship  between  the 
interest  rebates  and  the  undwlying 
loans  was  not  indirect 

With  respect  to  the  first  point, 
respondents  argue  that  since  the 
Department  wrongly  assumed  that  the 
Article  7  assistance  was  provided  solely 
for  the  purchase  of  environmental 
equipment,  the  Department  was  able  to 
conclude  that  the  interest  rebates 
exceeded  the  interest  that  would  be 
expended  in  connection  with  the 
purchase  of  the  enviroiuneutal 


equipment  Hence,  the  Department 
concluded  that  the  Article  7  assistance 
should  not  be  treated  as  an  interest 
rebate.  However,  because  the  Article  7 
assistance  was  intended  to  reduce  the 
cost  of  financing  for  the  project  as  a 
whole,  the  assistance  was  not  excessive 
in  the  sense  described  by  the 
"Department 

With  respect  to  the  second  point, 
respondents  argue  that  the  Department 
was  incorrect  in  its  assertion  tibiat  the 
Article  7  assistance  was  more  closely 
linked  to  the  acquisition  of  certain 
assets  than  the  accumulation  of  interest 
costs.  Moreover,  respondents  maintain 
that  the  SDI  assistance  was  not  intended 
solely  for  the  purchase  of  enviroimiental 
protection  equipment,  but  was  also 
intended  to  facilitate  the  construction  of 
NHQ's  facility  in  Quebec.  The  fact  that 
the  Article  7  assistance  was  intended  to 
achieve  more  than  one  objective  does 
not  distinguish  the  Article  7  assistance 
from  other  interest  rebate  programs  «. 

which  the  E>epartment  has  treated  under 
its  loan  methodology,  according  to 
respondents. 

uOC  Position:  The  issue  presented  by 
this  case  is  whether  the  Article  7 
assistance  received  by  NHQ  should  be 
treated  as  an  interest  rebate  or  as  a  grant, 
ff  it  is  treated  as  a  interest  rebate,  then 
under  the  methodology  adopted  by  the 
Department  in  1993  steel  cases,  the 
benefit  of  the  Article  7  assistance  would 
be  countervailed  according  to  our  loan 
methodology  (Final  Affirmative 
Coimtervailing  Duty  Determinatioits: 
Certain  Steel  Products  From  Helium. 
(Belgium  Steel)  58  FR  37273,  37276. 
July  9, 1993).  However,  if  treated  as  a 
grant,  the  benefits  would  be  allocated 
over  a  period  of  corresponding  to  the 
life  of  the  company's  assets. 

In  their  brief,  respondents  argue  that 
the  interest  rebate  methodology  reflects 
the  £act  that  companies  face  a  choice 
between  debt  and  equity  financing.  If  a 
company  knows  that  the  government  is 
williiag  to  rebate  interest  charges  before 
the  company  takes  out  a  loan,  the 
government  is  encouraging  the  company 
to  borrow  rather  than  sell  equity.  Hence, 
respondents  conclude  the  benefit       .;<  ' 
should  be  measured  with  reference  to 
the  duration  of  the  borrowing  for  which 
the  rebate  is  provided. 

We  disagree  that  the  Department's 
interest  rebate  methodology  was 
intended  to  reflect  the  choice  between 
equity  and  loan  financing.  In  the  1993 
steel  cases,  we  examined  a  particular 
type  of  subsidy,  interest  rel>ates,  and 
determined  which  of  our  valuation 
methodologies  was  most  appropriate 
(See,  e.g.,  Belgiimi  Steel),  the  possible 
choices  were  between  the  grant  and  loan 
methodologies.  Where  the  company  had 
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knowledge  prior  to  taking  the  loan  out 
that  it  would  receive  an  interest  rebate, 
we  decided  that  the  loan  methodology 
was  most  appropriate  because  there  is 
virtually  no  difference  between  the 
government  offering  a  loan  at  5  percent 
interest  (which  would  be  countervailed 
according  to  the  loan  methodology)  and 
offering  to  rebate  half  of  the  interest 
paid  on  a  10  percent  loan  from  a 
commercial  bank  each  time  the 
company  makes' an  interest  payment. 
Hence,  we  were  seeking  the  closest 
methodological  fit  for  different  types  of 
interest  rebates. 

However,  the  interest  rebate 
methodology  described  in  the  1993  steel 
cases  was  never  intended  to  dictate  that 
the  Department  should  apply  the  loan 
methodology  in  every  situation  in 
which  a  govenunent  makes 
contributions  towards  a  company's 
interest  obligations.  The  appropriate 
methodology  depends  on  the  nature  of 
the  subsidy.  For  example,  assume  that 
the  govenunent  sold  a  company  that  it 
would  make  all  interest  payments  on  all 
construction  loans  the  company  took 
out  during  the  next  year  up  to  $6 
million.  This  type  of  "interest  rebate" 
operates  essentially  like  a  $6  million 
grant  restricted  to  a  specific  purp<Me. 
Whether  the  purpose  is  to  pay  interest 
expenses  or  buy  a  piece  of  equipment 
does  not  change  the  nature  of  the 
subsidy.  In  contrast,  the  interest  rebate 
methodology  is  appropriate  for  the  type 
of  interest  rebate  programs  investigated 
in  the  1993  steel  cases,  i.e.,  partial 
interest  rebates  paid  over  a  period  of 
yean  on  particular  long-term  loans. 

In  these  reviews,  as  in  the  1993  steel 
cases,  the  Department  is  seeking  the 
most  appropriate  methodology  tot  the 
assistance.  We  erred  in  our  Preliminary 
Results  of  First  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  from 
Canada,  61  FR  11186  (March  19,  1996). 
in  stating  that  the  primary  purpose  of 
the  Article  7  assistance  was  to 
underwrite  the  purchase  of 
environmental  equipment.  However,  it 
cannot  be  disputed  that  the 
environmental  equipment  played  a 
crucial  role  in  the  agreement  between 
SDI  and  NHQ.  Most  importantly,  the 
aggregate  amount  of  assistance  to  be 
provided  was  determined  by  reference 
to  the  cost  of-environmental  equipment 
to  be  piuichased.  In  this  respect,  the 
Article  7  assistance  is  like  a  grant  for 
capital  equipment 

Further,  tne  assistance  provided  by 
SDI  is  distinguishable  bom  the  interest 
rebates  addressed  in  the  1993  steel  cases 
in  that  the  interest  payments  in  the  steel 
cases  rebated  a  portion  of  the  interest 
paid  on  particular  long-term  loans. 


Here,  although  the  disbursement  of 
Article  7  assistance  was  contingent, 
inter  a7/a,  on  NHCl  making  interest 
payments,  the  disbursements  were  not 
tied  to  the  amount  borrowed,  the 
nimiber  of  loans  taken  out  or  the  interest 
rates  charged  on  those  loans.  Instead, 
the  disbursements  were  tied  to  NHQ 
meeting  specific  investment  targets  and 
generally  to  NHQ  having  incurred 
interest  costs  on  borrowing  relatbd  to 
the  construction  of  its  facility. 

Therefore,  while  we  recognize  that 
NHQ  had  to  borrow  and  pay  interest  in 
order  to  receive  individual 
disbursements  of  the  Article  7 
assistance,  we  do  not  agree  that  this  fact 
is  dispositive  of  whether  the  interest 
rebate  methodology  used  in  the  1993 
steel  cases  is  appropriate.  We  believe 
this  program  more  closely  resembles  the 
scenario  described  above  where  the 
government  agrees  to  pay  all  interest 
incurred  on  construction  loans  taken 
out  by  a  company  over  the  next  year  up 
to  a  specified  amoimt  Because,  in  this 
case,  the  amount  of  assistance  is 
calculated  by  reference  to  capital 
equipment  purchases  (something 
extraneous  to  the  interest  on  the  loan) 
and  the  reimbursements  do  not  relate  to 
particular  loans,  we  determine  that  the 
Article  7  assistance  should  be  treated  as 
aerant 

The  Department  has  in  past  cases 
classified  subsidies  according  to  their 
characteristics.  For  example,  in  the 
General  Issues  Appendix  (GIA) 
appended  to  Final  Coimtervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  58  FR  37082,  at  37226. 
(July  9, 1993),  we  developed  a  hierarchy 
for  determining  whether  so-called 
"hybrid  instruments"  should  be 
countervailed  according  to  our  loan, 
grant  or  equity  methodologiM.  In  short, 
we  were  asking  whether  tiie  details  of 
particular  government  '^contributions" 
made  them  more  like  a  loan,  a  grant  or 
an  equity  infusion.  Similarly,  when  a 
company  receives  a  grant,  we  look  to  the 
nature  of  the  grant  to  determine  whether 
the  grant  should  be  treated  as  recurring 
or  non-recurring.  In  these  reviews,  we 
have  undertaken  the  same  type  of 
anal3rsis,  i.e.,  determining  an 
appropriate  calculation  methodology 
based  on  the  nature  of  the  subsidy  in 
question.  As  with  hybrid  instruments 
and  recurring/non-recurring  grants,  it  is 
appropriate  to  determine  which 
methodology  is  most  appropriate  based 
on  the  specific  facts  of  the  Article  7 
assistance.  Although  the  Article  7 
assistance  exhibits  characteristics  of 
both  an  interest  rebate  and  a  grant, 
based  on  an  overview  of  the  contract 
under  which  the  assistance  was 
provided,  we  determine  that  the  weight 


of  the  evidence  in  this  case  supports  our 
treatment  of  the  Article  7  assistance  as 
a  grant 

Comment  3:  Re-Examination  of 
Specificity  of  the  Article  7  Assistance:  In 
the  event  the  Department  continues  to 
treat  the  Article  7  assistance  as  a  non- 
recurring grant,  respondents  state  that 
the  Department  is  obliged  to  make  a 
finding  that  the  Article  7  assistance 
conferred  a  subsidy  to  NHCI  during  the 
POR.  The  Department  may  not,  as  it  has 
here,  rely  on  a  Csctual  finding  of 
disproportionality  during  a  different 
time  period  and  different  amounts  of 
assistance.  Respondents  state  that  a 
finding  of  de  facto  specificity  requires  a 
case-by-case  analysis,  citing  PPG 
Industries,  Inc.  v.  United  States  (928 
F.2d  1568, 1577  (Fed.Cir.  1991)), 
Geneva  Steel  v.  United  States  (914 
F.Supp.  563,  598  (QT  1996)),  and  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Brazil  (58  FR  37295,  37303  (July  9. 
1993))  to  support  their  reasoning. 
Respondents  also  cite  the  sixth 
adininistrative  review  of  Live  Swine 
from  Canada:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (Live  Swine)  (59  FR  12243 
(March  16, 1994))  as  an  example  where 
the  Department  reexamined  the 
countervailability  of  benefits  found  to 
be  de  facto  specific  in  prior  reviews. 

Respondents  maintn^n  that  the 
Department  is  obliged  to  evaluate  the 
countervailability  of  a  program 
previously  determined  to  be  de  facto 
specific,  regardless  of  whether  the 
I>arties  have  provided  new  information. 
According  to  the  GOQ,  assistance  under 
Article  9  should  be  included  in  the 
Article  7  specificity  analysis  because 
Article  9  was  the  predecessor  of  Article 
7  and  the  provisions  of  Article  9 
functioned  basically  the  same  as  those 
of  Article  7. 

Respondents  then  present  a 
methodology  they  believe  should  be 
employed  whereby  the  Department 
would  compare  the  portion  of  NHCTs 
original  grant  allocated  to  the  FOR, 
based  on  the  Department's  standard 
allocation  methodology,  and  the 
portions  of  benefits  allocated  to  the  POR 
for  all  assistance  bestowed  to  all  other 
enterprises  receiving  SDI  assistance 
under  Articles  7  and  9  to  determine 
whether  NHQ  received  a 
disproportionate  share  of  benefits. 

DOC  Position:  It  is  the  Department's 
policy  not  to  revisit  specificity 
determinations  absent  the  presentation 
of  new  facts  or  evidence  (see  e.g.. 
Carbon  Steel  Wire  Rod  From  Saudi 
Arabia;  Final  Results  of  Countervailing 
Duty  Administrative  Review  and 
Revocation  of  Countervailing  Duty 
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Order.  59  FR  58814.  November  15, 
1994).  In  these  reviews,  no  new  hcts  or 
evidence  have  been  presented  which 
would  leed  lis  to  question  our  previous 
determination . 

Respondents  refier  to  the  various 
reviews  of  the  countervailing  duty  order 
on  live  swine  from  Canada  as 
demonstrating  that  the  Department  has, 
as  a  matter  of  course,  revisited  its  de 
facto  specificity  determinations  from 
one  segment  of  a  proceeding  to  another. 
While  distinct  de  facto  specificity 
determinations  vrere  made  with  respect 
to  the  Tripartite  program  in  the  fourth, 
fifth  and  sixth  reviews  of  the  order  on 
Uve  swine  from  Canada,  these  were  not 
done  as  a  matter  of  course.  The 
Department  reexamined  specificity  in 
these  reviews  of  live  svrine  only  ■■  a 
result  of  an  adverse  decision  by  the 
Binational  Panel.  Because  the  Binational 
Panel  overturned  the  Department's 
finding  of  specificity  ragarding  the 
Tripartite  prosram  in  the  fourth  review 
of  live  swrlne  for  lack  of  evidence  (and 
eventually  rejected  its  analysis 
regarding  specificity  in  the  fifth  review 
but  upheld  its  decision),  the  Department 
continued  to  collect  information  in  the 
sixth  review,  which  was  running 
concurrently  with  the  Binational 
proceedings.  In  explaining  its  actions  in 
the  rixth  review,  the  Department 
recognized  that  it  does  not  routinely 
revisit  specificity  detenninations,  as 
reepondents  would  have  us  believe,  in 
stating  the  following: 

Akfaougii  our  pcactics  is  not  to  raaxamiiM 
a  specificity  iWlwiiiiiiialiiiii  (affinaativs  or 

iiipllii)  iniili  -  "^- ^0"^ '~  " 

rsvimr  abant  new  bcU  or  widanca  of 
rtfiUpH  drcuBistaiicas,  tha  racord  in  the 
prior  ia»law  did  not  contain  all  of  tha 
inConnalioB  we  conaidar  osoeMarf  to  define 
the  ^ricuhuial  uniTono  in  Panada 

(See  Uve  Swine  (59  FR  12243  (Mardl 
16, 1994)).)  As  can  be  seen  from  the 
foregoing,  the  bets  surrounding  the  live 
swine  reviews  do  not  correspond  to  the 
gituatim  presented  \m%.  In  particular, 
the  issue  of  specificity  had  not  been 
conclusively  settied  in  the  live  swine 
reviews  and  was  in  the  process  of 
litigation,  and  difiinent  information  was 
available;  unlike  this  case  in  which  a 
definitive  specificity  determination  had 
already  been  established. 

As  for  respondents'  arguments  that  de 
facto  specificity  detominations  should 
be  done  on  a  caae-by-case  basis,  we 
agree.  However,  once  again  we  state  that 
we  disagree  with  respondents  as  to  what 
"case-by-case"  means.  In  eech  of  the 
citations  respondents  refer  to.  "case" 
referred  not  to  a  separate  segment  of  the 
same  proceeding  (e.g..  the  first  review  of 
an  order  distinct  from  the  second 
review),  but  to  a  separate  proceeding 


involving  difiierent  products  (e.g., 
carlxin  black  from  Mexico  as  opposed  to 
steel  products  from  Brazil).  It  ia  this 
latter  definition  of  "case"  we  find  to  be 
the  proper  basis  for  examination  of  de 
facto  specificity  detenninations.  Since  a 
separate  de  facto  specificity 
determination  was  made  in  the 
investigations  of  pure  and  alloy 
magnesium,  we  Rod  that  the  analysis 
was  properly  conducted. 

In  proposing  that  the  Department  bese 
a  POR-specific  de  facto  specificity 
finding  on  the  portions  of  non-recurring 
grants  allocated  to  the  FOR.  the 
respondents  appear  to  be  confusing  the 
tnirt«l  specificity  determination  based 
on  the  action  of  the  granting  authority 
at  the  time  of  bestowal  with  the 
allocation  of  the  benefit  over  time. 
Again,  we  state  that  these  are  two 
separate  processes.  The  portions  <tt 
grants  allocated  to  periods  of  time  using 
the  Deportment's  standard  allocation 
methodology  are  irrelevant  to  an 
examination  of  the  actual  distribution  of 
benefits  by  the  granting  government  at 
the  time  of  bestowaL 

In  addition,  we  find  that  die  GOQhas 
not  provided  new  information  which 
wotdd  cause  us  to  revisit  our  original 
qwcificity  determination.  As  a  result, 
the  bases  of  the  original  specificity 
determination  and  the  conchisions  of 
th«t  determination  are  still  valid.  We. 
dierefiare.  maintain  that  asaistance 
laovided  to  NHQ  imder  Article  7  of  tibe 
SDI  Act  is  specific  and.  therefore, 
countervailabla. 

Commmt  4:  FOB  Adfustmant: 
Respondents  argue  that  the  Department 
used  the  correct  sales  denominat(»  in 
the  Preliminary  Results,  but  in  the 
alternative  has  submitted  NHCTs  ?.03. 
(port)  value  of  total  sales  during  the 
FOR. 

ax  Potition:  We  have  used  NHCTs 
submission  of  its  F.O.B.  (port)  value  of 
total  sales  in  these  reviews  in 
determining  the  ad  valorem  subsidy 
rate.  In  the  Preliminary  Results,  we  used 
NHQ's  total  sales  figure  as  recorded  in 
the  company's  books.  Due  to  this 
change,  the  rates  calculated  in  these 
Rn»\  results  diSer  from  those  in  the 
Preliminary  Results. 

Ftna7  ResultB  <rf  Review 

For  the  period  January  1, 1993 
through  December  31, 1993,  we 
determine  the  net  subsidy  for  NHCI  to 
be  7.34  percent  ad  valorem. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  the  following 
countervailing  duties: 


Manufacturer/exporter 

Rate 
(percent) 

NHa  «id  an  dtiers.  except  tor 
Tinvninco  Lid  „._-.__..-..—... 

7M 

Prifv  to  these  1993  resxilts.  the  final 
results  of  the  3rd  (1994)  administrative 
reviews  were  published  (see  12994 
Final  ResulU).  The  1994  reviews  were 
conducted  under  the  statutory 
{Kovisions  subject  to  the  URAA 
amendments.  These  statutory  provisi«ia 
replaced  the  general  rule  in  fovor  of  a 
country-wide  rate  with  a  general  rule  in 
favor  of  individual  rates  for  investigated 
and  reviewed  companies.  As  a  result, 
the  procedures  for  establishing 
countervailing  duty  rates,  including 
those  for  non-reviewed  companies,  are 
now  essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777A(eH2)(B)  of  the  Act. 
Therefore,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
mn  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  diat 
company  (See  Pedenl-k4ogul 
Corporation  and  the  Toningtoo 
Company  v.  United  States.  822  F.  Supp. 
782  (Crr  1993)  and  Floral  Trade  Couiicil 
v.  United  States.  822  F.  Supp.  766  (OT 
1993)  (interpreting  19  CFR  353.22(e). 
the  antidumping  regulation  on 
automatic  aaaeasment.  which  ia 
identical  to  19  CFR  355.22(g)).) 
Accoidingly,  the  cash  deposit  rate  that 
¥rill  be  applied  to  companies  not 
reviewed  during  the  1994  reviews  is 
that  established  in  the  most  recently 
completed  administrative  proceeding 
conoucted  pursiiant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
die  URAA  amendmenU,  i.e.,  these  1993 
administrative  reviews.  (See  Pure  and 
Alloy  Magnesium  from  Canada:  Final 
Results  of  die  First  (1992) 
Countervailing  Duty  Administrative 
Reviews  (62  FR  13857  (March  24. 
1997).)  Since  NHQ  was  reviewed  in  the 
1994  reviews,  we  wiU  instruct  Customs 
to  collect  cash  deposits  for  NHQ  at  the 
company-specific  rate  established  for  it 
in  the  1994  reviews  of  4.48  percent  ad 
valorem;  for  non-reviewed  compmies, 
the  cash  deposit  will  be  the  rate 
calculated  in  these  1993  reviews  of  7.34 
percent  ad  valorem,  except  from  . 
Timminfo  Limited  (which  was 
excluded  from  the  order  in  the  original 
investigations).  In  addition,  for  the 
period  January  1. 1993  through 
December  31. 1993.  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  these  orden  are 
the  cash  deposit  rates  in  efiiact  at  the 
time  of  entiy. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
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protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
wiUi  19  CFR  355.34(d).  Timely  written 
notification  of  return  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  die  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  6. 1997. 

Robert  S.  LaKasaa. 

Acting  Assistant  Secretaiy  for  Import 
Administration. 

[FR  Doc.  97-24565  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Adminiatration 


[LD.080997D] 


AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  for 
amendment 

SUMMARY:  Notice  is  hereby  given  that 
the  Whale  Conservation  Institute,  191 
Weston  Road,  Lincoln.  Massachusetts 
01773.  has  requested  an  amendment  to 
Permit  No.  1004. 

DATES:  Written  comments  must  be 
received  on  or  before  October  16. 1997. 
ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508/281-9250). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910,  Those  individiials  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Fedenl  Register, 


NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Conunission  and  its  Conunittee  of 

Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  is  requested  imder 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U..S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 
Permit  No.  1004  authorizes  the 
importation  of  biopsy  tissue  samples 
taken  from  several  species  of  cetaceans 
in  South  America,  through  June  30, 
1998.  The  Holder  is  now  requesting 
that:  1)  the  expiration  date  of  the  permit 
be  extended  from  June  30, 1998  to 
November  30, 1998;  2)  the  number  of 
imported  southern  right  whale 
[Eubalaena  australis)  tissue  samples 
taken  at  Peninsula  Valdez,  Argentina  be 
increased  frinn  20  to  340;  and  3)  these 
"tissues  samples"  taken  from  southern 
right  whales  include  baleen,  blood  and 
bone,  skin/blubber  and  organ  tissues 
(from  dead/stranded  whales),  and 
sloughed  skin  (frt)m  live  free-ranging 
whales).  Amendment  of  the  permit  to 
allow  for  this  adjustment  is  considered 
administrative  in  nature  and  is  therefore 
planned  to  take  place  upon  close  of  the 
public  comment  period. 

Dated:  September  8, 1997. 
Aim  D.  Terimsh. 

Chief,  Permits  and  Doaimentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  97-24520  FUed  9-15-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


and  Atmoepheric 


National  Oceanic 
Administration 

PJ).090997D] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  no.  875-1401. 

SUMMARY:  Notice  is  hereby  given  that  Dt. 
Christopher  W.  Qark,  Laboratory  of 
Ornithology,  Corqell  Univenity,  Ithaca. 
New  York  14850,  has  been  issued  a 
permit  to  "take"  blue  whales 
[Balaenoptera  muscitlus)  and  fin  whales 


[B.  physalus)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
doctmients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East-West  Highvray,  Room 
13130,  Silver  Spring.  MD  20910  (301/ 
713-2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS.  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (310/980-4001). 

SUPPLBENTA^  MFORMATKM:  On  July 
17, 1997,  notice  was  published  in  the 
Federal  Register  (62  FR  10259)  that  the 
above-named  applicant  had  submitted  a 
request  for  a  scientific  research  permit 
to  "take"  (i.e.,  harass)  blue  whales 
(Balaenoptera  musculus)  and  fin  whales 
(B.  physalus)  in  order  to  study  tha 
efiiacts  on  these  species  of  low- 
frequency  sound  produced  by  the 
Navy's  Surface  Towed  Array 
Surveillance  System  Low  Frequency 
Active  (SURTASS  LFA)  system.  The 
research  will  be  conducted  in  the 
Southern  California  Bight  during 
September/October  of  1997  and/or  1998. 
The  requested  permit  has  been  issued 
under  the  authority  of  the  Marine 
Mtunmal  Protection  Act  of  1972,  as 
amended  (16  U.S.Q  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216);  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  the  Regulations  Governing 
the  Taking,  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222);  and  the  Fur  Seal  Act  of  1966     • 
(16  U.S.C.  1151-1175).  Issuance  of  diis 
permit,  as  required  by  the  ESA,  was 
based  on  a  finding  that  such  permit-  (1) 
Was  applied  for  in  good  feith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  September  10. 1997. 
AnnD.  Tertash, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-24521  Filed  9-15-07;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  AtnMMphartc 
Adminlatration  -_ 

Mambarship  of  ttia  National  Ocaanic 
and  Atmoapheric  Administration 
Paffonnanca  Review  Board 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Etepartment  of  Commerce. 
ACTION:  Notice  of  membership  of  NCAA 
Performance  Review  Board. 

summary:  In  accordance  with  5  USC, 
4314(c)(4),  NCAA  annoimces  the 
appointment  of  persons  to  serve  as 
members  of  the  NCAA  Performance 
Review  Board  (PRB).  The  NOAA  PRE  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
malting  written  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments , 
awarding  of  bonuses  and  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees.  The 
appointment  of  these  members  to  the 
NOAA  PRB  will  be  for  periods  of  24 
months. 

EFFECTIVE  DATE:  The  effective  date  of 
service  of  appointees  to  the  NOAA 
Performance  Review  Board  is  October  1, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  M.P.  Matthews,  Senior 
Executive  Service  Program  Manager, 
Human  Resources  Management  Office, 
Office  of  Finance  and  Administration, 
NOAA,  1305  Ea^t-West  Highway.  Silver 
Spring,  Maryland  20910,  (301)  713- 
0534  (ext.  204). 

SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  NOAA  PRB  [NOAA 
officials  unless  otherwise  identified]  are 
set  forth  below: 
Ranee  A.  Belapoldi:  Chief..  Surface  and 

Microanalysis  Science  Division, 

Chemical  Science  and  Technology 

Laboratory  (National  Institute  of 

Standards  and  Technology) 
James  Belville:  Director,  NEXRAD 

Operational  Support  Facility. 

National  Weather  Service 
Jeffrey  R.  Benoit:  Director.  Office  of 

Ocean  and  Coastal  Resource 

Management,  National  Ocean  Service 
Margaret  A.  Davidson:  Director,  NOAA 

Coastal  Services  Center,  National 

Ocean  Service 
David  L.  Evans:  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service 
John  T.  Forsing:  Director.  Eastern 

Region,  National  Weather  Service 


Susan  B.  Fruchter.  Counselor  to  the 
Under  Secretary.  Office  of  Policy  and 
Strategic  Planning 

Margaret  F.  Hayes:  Assistant  General 
Coimsel  for  Fisheries,  Office  of  the 
General  Counsel 

Jay  S.  Johnson:  Deputy  General  Counsel 
for  Fisheries,  Enforcement  and 
Regions,  Office  of  the  General  Counsel 

David  M.  Kennedy:  Chief,  Hazardous 
Materials  Response  and  Assessment 
Division,  National  Ocean  Service 

Gerald  R.  Lucas:  Director.  Eastern 
Center,  Office  of  Finance  and 
Administration 

Gary  C.  MaUock:  Program  Management 
Officer,  National  Marine  Fisheries 
Service 

P.  Krishna  Rao:  Senior  Scientist  for 
Environmental  Satellite.  Data  and 
Information  Service,  National 
Environmental  Satellite,  Data  and 
Information  Service 

James  L.  Rasmussen:  Director, 

Environmental  Research  Laboratories, 

Office  of  Oceanic  and  Atmospheric 

Research 
Michael  P.  Sissenwine:  Science  and 

Research  Director,  Northeast  Region, 

National  Marine  Fisheries  Service 
Alan  R.  Thomas:  Deputy  Assistant 

Administrator,  Office  of  Oceanic  and 

Atmospheric  Research 
Louis  W.  Uccellini:  Director,  Office  of 

Meteorology,  National  Weather 

Service 
James  K.  White:  Executive  Director  for 

the  Economics  and  Statistics 

Administration  (Economics  and 

Statistics  Administration) 

Gregory  W.  Withee:  Deputy  Assistant 
Administrator,  National 
Environmental  Satellite,  Data  and 
Information  Service 

Helen  M.  Wood:  Director,  Office  of 
Satellite  Data  Processing  and 
Distribution,  National  Environmental 
Satellite,  Data  and  Information 
Service* 

Sally  J.  Yozell:  Deputy  Assistant 
Secretary.  Office  of  the  Assistant 
Secretary 

Dated:  September  19, 1997. 
D.  lama  Baker, 

Under  Secretaiyfor  Oceans  and  Atmosphere. 
(FR  Doc.  97-24476  Filed  9-1S-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Import  Limits  for  Certain 
Cotton  and  Man-Mada  Fiber  Textila 
Producta  Produced  or  Manufactured  in 
Egypt 

September  10, 1997. 

AQSICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE:  September  17. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or  ^ 
call  (202)  927-5850.  For  information  on' 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11851  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultiiral  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Uruguay  Round  AgreemsnU 
Act 

The  current  limit  for  Categories  338/ 
339  is  being  increased  for  swing, 
carryover  and  carryforward.  The  limits 
for  the  Fabric  Group  and  the  sublimit 
for  Category  227  are  being  reduced  to 
account  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68242.  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroylLCrilib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Canunittee  for  the  Implementation  of  Textile 
Agrsemeiits 

September  10. 1997. 
Comjnissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
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Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Egypt  and  exported  during 
the  twelve-month  period  which  began  on 
January  1. 1997  and  extends  through 
December  31, 1997. 

Effective  on  September  17. 1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Fabric  Group 
218-220,  224-227. 

313-317  and  326. 

as  a  group. 
Sut>level  within  Fab> 

ric  Group 
•227 

Level  rtot  in  a  group 
338/339 


Adjusted  tweive-fnonth 
level' 


97.305.756  square 
meters. 


22,175.665  square 
meters. 

3.052.092  dozen. 


'The  limits  have  rx)t  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afSurs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

TroyRCribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  97-24527  Filed  9-15-97;  8:45  am) 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Strategic  Plan 

AOBICY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission,  in  accordance 
with  the  requirements  of  the 
Government  Performance  and  Results 
Act.  has  developed  a  draft  Strategic  Plan 
which  was  submitted  to  the  Office  of 
Management  and  Budget  on  August  15. 
1997.  The  Conunission  is  now  soliciting 
comments  on  the  draft  plan. 
DATES:  Comments  must  be  received  on 
or  before  October  16, 1997. 
ADDRESS:  Comments  on  the  strategic   ^ 
plan  may  be  sent  to  Jean  A.  Webb,  - 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  2l8t  Street,  NW,  Washington,  DC 
20581.  Comments  may  be  sent  by 


facsimile  transmission  to  (202)  516- 
5528  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  "Strategic  Plan." 
FOR  FURTHER  INFORMATION  COHTACT: 
Madge  A.  Bolinger,  Office  of  Financial 
Management,  Commodity  Futtues 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  StiBet,  NW, 
Washington,  DC  20581  (202)  41fr-5180. 
SUPPLEMENTARY  INFORMATION:  The 
Government  Performance  and  Results 
Act,  5  U.S.C.  306  C'GPRA"),  requires  all 
agencies  to  develop  and  submit  strategic 
plans  to  the  Congress  and  the  Office  of 
Management  and  Budget  no  later  than 
September  30, 1997.  The  Commission 
has  developed  its  plan,  "Vision  and 
Strategies  for  the  Futtue:  Facing  the 
Challenges  of  1997  through  2002," 
which  establishes  the  goals,  outcome 
objectives  and  strategies  for  the  next  five 
years.  Public  comment  is  now  being 
sought  on  the  strategic  plan. 

Tne  Commission's  draft  Strategic  Plan 
is  set  forth  below. 

Issued  in  Washington.  DC,  on  September  8, 
1997,  by  the  Commission. 
Jean  A.  Webb, 
Secretary  to  the  Commission. 

Vision  and  Strategies  for  the  Future: 
Facing  the  Challenges  of  1997  Through 
2002 

Commodity  Futures  Trading 
Commission  Strategic  Plan  1997-2002 


August  1997 

Draft 

Table  of  Contents 

Vision  Statement 
Mission  Statement 

Economic  Benefits  of  Futures  Trading 
.Profile  of  Market  Users 
Current  Perspective  on  the  Industry 

U.S.  Commodity  Exchanges 

Map  of  CFTC-Regulated  Commodity 
Exchanges 

Number  of  Registered  Commodities 
Professionals 

Number  of  Contract  Markets 

Volume  of  Trading 

Managed  Funds 
Strategic  Goals  *  Objectives 

Goal  One— The  Marketplace 

Goal  Two— The  Market  Users 

Goal  Three— The  ffivlronment 

Summaiias^fOtitcome  Objectives  & 
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Achieving  the  Goals:  Strategies  to  Mission 
Performance — 1 99  7-2002 

The  Environment 

The  Strategies 
Achievii^g  the  Goals:  External  rhnllnngns 
1997-2002. 

The  Challenges 

The  Strategies 
Achieving  the  Goals:  fattemal  Challenges — 
1997-2002. 

The  Challenges 


The  Strategies 
Achieving  and  Measuring  Performance 
Achieving  Performance 
Measuring  Performance:  The  Annual 

Performance  Plan 
Relating  General  Goals  and  Objectives  to 

Performance  Goals  and  Program 

Evaluation. 
Appendix 
Understanding  the  Fundamental  of 

Commodity  Futures  and  Options 
Addresses  of  the  Commodity  Exchanges  k 

Designated  Self-R^idatmy 

Organizations 
CFTC  Offices. 
CFTC  Team 

Commission  Concurrence 
Publications  and  Information 


Vision  Statement 

For  the  years  1997  through  2002.  the 
Commodity  Futures  Trading 
Commission  will: 

Preserve  and  promote  the  vitahrole 
America's  commodity  markets  play  in 
establishing  fair  prices  for  goods  and 
services  and  mimaging  the  risks  of  their 
production,  marketing,  and  distribution 
in  the  world  economy. 

Mission  Statement 

The  mission  of  the  Commodity 
Futures  Trading  Commission  (CFTC)  is 
to  protect  market  users  and  the  public 
from  fraud,  manipulation,  and  abusive 
practices  related  to  the  sale  of 
commodity  futures  and  options,  and  to 
foster  open,  competitive,  and  financially 
sound  commodity  futures  and  option 
markets. 

Background 

The  Commodity  Futures  Trading 
Commission  was  created  by  Congress  in 
1974  as  an  independent  agency  with  the 
mandate  to  regulate  commodi^  futures 
and  option  markets  in  the  United  States. 
The  agency's  mandate  was  renewed  and 
expanded  in  1978, 1982, 1986, 1992, 
and  1995. 

Today,  the  CFTC  is  responsible  for 
ensuring  the  economic  utility  of  futures 
markets  by  encouraging  their 
competitiveness  and  efficiency, 
ensuring  their  integrity,  and  protecting 
market  participants  against 
manipulation,  abusive  trade  practices, 
and  fraud.  Through  effective  oversight 
regulation,  the  CFTC  enables  the 
commodity  futures  markets  better  to 
serve  their  imp>ortant  function  in  the 
nation's  economy  of  providing  a 
mechanism  for  price  discovery  and  a 
means  of  offsetting  price  risk. 

Futtues  contracts  for  agricultural 
commodities  have  been  trSded  in  the 
U.S.  for  150  years  and  have  been  under 
federal  regulation  since  the  1920s.  In 
recent  years,  futures  trading  has 
expanded  rapidly  into  many  new 
markets,  beyond  the  domain  of 
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traditional  physical  and  agricultural 
commodities.  Futiires  and  option 
contracts  are  now  offered  in  a  vast  array 
of  finanrJAl  Instruments,  including 
foreign  currencies.  U.S.  and  foreign 
government  securities,  and  U.S.  and 
foreign  stock  indices. 

Economic  Benefits  of  Futures  Trading 

Why  Were  Futures  Markets  Created? 

The  frantic  shouting  and  signaling  of 
bids  and  offers  on  the  trading  floor  of  a 
futures  exchange  undeniably  convey  an 
impression  of  chaos.  The  reality, 
however,  is  that  chaos  is  what  futures 
markets  replaced.  Prior  to  the 
establishment  of  central  grain  markets 
in  the  mid-nineteenth  century,  the 
nation's  farmers  carted  their  newly 
harvested  crops  over  plank  roads  to 
major  ptopulation  and  transportation 
centers  each  fall  in  search  of  buyers. 
The  seasonal  glut  drove  prices  to  give- 
away levels  and,  indeed,  to  throw-away 
levels  as  grain  often  rotted  in  the  streets 
or  was  dumped  in  rivers  and  lakes  for 
lack  of  storage.  Come  spring,  shortages 
frequently  developed  and  foods  made 
from  com  and  wheat  became  barely 
affordable  Ivuniries.  Through  the  year,  it 
was  each  buyer  and  seller  for  him-  or 
herself,  with  neither  a  place  nor  a 
mechanism  for  organized,  competitive 
bidding.  The  first  central  markets  were 
formed  to  meet  that  need.  Eventually, 
contracts  were  entered  into  for  forward 
as  well  as  for  spot  (immediate)  delivery. 
So-called  forwards  were  the  forerunners 
of  present  day  futures  contracts. 

Spurred  by  the  need  to  manage  price 
and  interest  rate  risks  that  exist  in 
virtually  every  type  of  modem  business, 
today's  futures  markets  have  also 
become  major  financial  markets. 
Participants  include  mortgage  bankers 
as  well  as  farmers,  bond  dealers  as  well 
as  grain  merchants,  and  multinational 
cmporations  as  well  as  food  processors, 
lending  institutions,  and  individual 
speculators. 

Futures  prices  arrived  at  through 
competitive  bidding  are  immediately 
and  continuously  relayed  around  the 
world  by  wire  and  satellite.  A  farmer  in 
Nebraska,  a  merchant  in  Amsterdam,  an 
importer  in  Tokyo,  and  a  speculator  in 
Ohio  have  simultaneous  access  to  the 
latest  market-derived  price  quotations. 
And,  should  they  choose,  they  can 
establish  a  price  level  for  future 
delivoy — or  for  speculative  purposes — 
simply  by  having  their  broker  buy  or 
sell  the  appropriate  contracts.  Images 
created  by  the  fast-paced  activity  of  the 
trading  floor  notwithstanding,  regulated 
futures  markets  are  a  keystone  of  one  of 
the  world's  most  orderly,  envied,  and 


intensely  competitive  marketing 
systems. 

Indeed,  it  is  an  example  of  a  classical 
free  market  with  many  buyers  and 
sellers,  no  one  of  whom  has  dominant 
market  power,  achieving  an  equilibrium 
price  level  through  open  exchange  of 
supply  and  demand  information. 

Economic  Benefits 

In  a  competitive  market  economy, 
there  is  general  agreement  among 
economists  that  a  market  for  a  product 
would  be  perfectly  competitive  if: 

•  many  buyers  and  sellers  met 
openly,  and  no  one  individually 
controlled  the  market; 

•  the  commodity  was  standardized  so 
all  knew  the  grade  and  quality  of  the 
product  being  traded;  and 

•  buyers  and  sellers  could  enter  the 
market  freely,  and  participants  had  full 
knowledge  of  available  supply  and 
demand  for  their  product. 

While  no  market  meets  that  ideal, 
futvires  markets  come  closer  to  it  than 
most  others  and  yield  significant 
economic  benefits: 

•  Price  Discovery.  With  many 
potential  buyers  and  sellers  competing 
freely,  futvires  trading  is  a  very  efficient 
means  of  determining  the  price  level  for 
a  commodity.  This  is  conunonly 
referred  to  as  price  discovery. 

•  Hedging  Risk.  Futures  markets  give 
producers,  processors,  and  users  of 
commodities  and  financial  instruments 
a  means  of  passing  the  price  risks 
inherent  in  their  businesses  to  traders 
who  are  willing  to  assume  those  risks. 
In  other  words,  commercial  users  of  the 
markets  can  hedge — enter  into  an  equal 
and  opposite  transaction  to  their  cash 
market  position  in  order  to  reduce  the 
risk  of  financial  loss  due  to  a  change  in 
price — and.  through  hedging,  lower 
their  costs  of  doing  business.  This 
results  in  a  more  efficient  marketing 
system  and.  ultimately,  lower  costs  for 
consumers. 

•  Market  Information.  Since  futures 
markets  are  national  and  worldwide  in 
scof>e,  they  act  as  a  focal  point  for  the 
collection  and  dissemination  of 
statistics  and  vital  market  information. 

Profile  of  Market  Uaen 

Hedgers 

The  details  of  hedging  can  be 
somewhat  complex,  but  the  principle  is 
simple.  Hedgers  are  individuals  and 
firms  which  make  purchases  and  sales 
in  the  futures  market  solely  for  the 
purpose  of  establishing  a  known  price 
level  for  something  they  later  intend  to 
buy  or  sell  in  the  cash  market  (such  as 
at  a  grain  elevator  or  in  the  bond 
market).  In  this  way.  they  attempt  to 


protect  themselves  against  the  risk  of  an 
unfavorable  price  change  in  the  interim. 
Or  hedgers  may  lise  futures  to  lock  in 
an  acceptable  differential  between  their 
purchase  cost  and  their  selling  price. 

The  number  and  variety  of  hedging 
possibilities  are  extensive.  A  cattle 
feeder  can  hedge  against  a  decline  in 
livestock  prices,  and  a  meat  packer  or 
supermarket  chain  can  hedge  against  an 
increase  in  livestock  prices.  Borrowers 
can  hedge  against  hi^ier  interest  rates, 
and  lenders  against  lower  interest  rates. 
Investors  can  hedge  against  an  overall 
decline  in  stock  prices,  and  those  who 
anticipate  having  money  to  invest  can 
hedge  against  an  increase  in  the  overall 
level  of  stock  prices. 

Whatever  their  hedging  strategy,  a 
common  denominator  is  that  hedgers 
willingly  give  up  the  opportimity  to 
benefit  from  favorable  price  changes  in 
order  to  achieve  protection  against 
unfavorable  price  changes.  In  essence, 
they  acquire  a  form  of  price  insurance. 

Speculators 

If  you  were  to  speculate  in  futxires 
contracts,  the  person  taking  the  opposite 
side  of  your  trade  on  any  given  occasion 
could  bie  a  hedger  or  another  speculator- 
someone  whose  opinion  about  the 
probable  direction  of  prices  diffors  from 
your  own. 

Speculators  are  individuals  or  firms 
who  seek  to  profit  from  anticipated 
increases  or  decreases  in  futures  prices. 
In  so  doing,  they  help  provide  the  risk 
capital  needed  to  focilitate  hedging. 

Someone  who  expects  a  futures  price 
to  increase  would  purchase  futures 
contracts  in  the  hope  of  later  being  able 
to  sell  them  at  a  higher  price.  This  is 
known  as  "going  long."  Conversely, 
someone  who  expects  a  futures  price  to 
decline  would  sell  futures  contracts  in 
the  hope  of  later  being  able  to  buy  back 
identical  and  offsetting  contracts  at  a 
lower  price.  The  practice  of  selling 
futures  contracts  in  anticipation  of 
lower  prices  is  known  as  "going  short." 

One  of  the  attractive  features  of 
futures  trading  is  that  it  is  equally  easy 
to  profit  from  declining  prices  (by 
selling)  as  it  is  to  profit  from  rising 
prices  (by  buying). 

Floor  Traders 

Floor  traders,  or  locals,  who  buy  and 
'  sell  for  their  own  accounts  on  the 
trading  floors  of  the  exchanges,  play  an 
important  role  as  futures  market 
participants.  Like  specialists  and  market 
makers  at  securities  exchanges,  they 
help  to  provide  market  liquidity.  If  there 
is  not  a  hedger  or  speculator  who  is 
immediately  willing  to  take  the  other 
side  of  an  order  at  or  near  the  going 
price,  there  may  be  a  floor  trader  who 
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will  do  so,  in  the  hofie  of  being  able  to 
make  an  offsetting  trade  at  a  small  profit 
minutes  or  even  seconds  later.  In  the 
grain  markets,  for  example,  there  is 
frequently  only  one-fourth  of  a  cent  per 
bushel  difference  between  the  prices  at 
which  a  floor  trader  buys  and  sells. 

Floor  traders  create  more  liquid  and 
competitive  markets.  However,  it  should 
be  noted  that  unlike  market  makers  or 
specialists,  floor  traders  are  not 
obligated  to  maintain  a  liquid  market  or 
to  take  the  opposite  side  of  customer 
orders. 

Carrent  Perspective  on  the  Indnetry 

U.S.  Commodity  Exchanges 

There  are  11  conunodity  exchanges  in 
the  United  States,  located  in  sue  cities. 
These  self-regulatory  organizations  are 
responsible,  subject  to  CFTC  oversight. 
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for  the  operation  of  the  exchange  and 
the  business  conduct  and  finnnrjal 
responsibility  of  their  membw  firms. 

History 

As  the  economy  of  the  United  States 
expanded  during  the  early  part  of  the 
nineteenth  century,  the  commodity 
exchanges  evolved  from  unorganized 
club-like  associations  into  formalized 
exchanges.  In  1848.  the  first  formal 
exchange,  the  Chicago  Board  of  Trade, 
was  established  with  82  members.  And 
on  March  13, 1851,  the  first  contract 
was  traded  on  this  exchange, 
encouraged  by  the  trading  standards, 
inspections  system,  and  weighing 
system  prescribed  by  the  board 
members. 

Trading  on  the  Chicago  Board  of 
Trade  was  considerable,  and  by  1870 


fiitures  trading  also  began  on  the  New 
York  Produce  Exchange  and  the  New 
York  Cotton  Exchange.  By  1885,  the 
New  York  Coffee  Exchange  was  actively 
trading  futures  contracts.  Since  the 
second  half  of  the  nineteenth  century, 
the  growth  of  these  exchange 
institutions  has  been  steady  and 
continuous-evolving  into  the  11  U.S. 
commodity  exchanges,  designated  as 
contract  markets  by  the  CFTC,  that  are 
used  today. 

The  total  volume  of  futures  contract 
and  option  trading  on  all  exchanges  in 
the  United  States  now  has  a  notional 
value  of  billions  of  dollars  pw  day.  The 
commodity  exchanges  have  become  an 
indispensable  financial  tool  for  the 
world's  markets. 

■uaio  COM  oii-oi-r 


48616 


Federal  Register  /  Vol.  62.  No.  179  /  Tuesday.  September  16.  1997  /  Notices 


Map  ofCFTC'Regulated  Commodity  Exchanges 


Chicago,  IL  

Chicago  Board  of  Trade  (CBT) 
Chicago  Mercantile  Exchai\ge  (CME) 
MidAmerica  Commodity  Exchange  (MCE) 


Minneapolis,  MN 

Minneapolis  Grain  Exchange  (MGE) 


New  York,  hJY 

AMEX  Commodities  Corporation  (AMEX) 
Coffee,  Sugar  &  Cocoa  Exchange  (CSCE) 
New  York  Cotton  Exchange  (NYCE) 
New  York  Futures  Exchange  (NYFE) 
New  York  Mercantile  Exchange  (NYMEX) 


Philadelphia,  PA 

Philadelphia  Board  of  Trade  (PBOT) 


Kansas  Qty,  MO  

Kansas  Qty  Board  of  Trade  (KCBT) 


C00C«S1-*«-C 
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Number  of  Registered  Commodities 
Professionals 

Companies  and  individuals  who 
handle  customer  funds  or  give  trading 
advice  must  apply  for  registration 
through  the  National  Putiues 
Association  (NFA),  a  Congressionally 
authorized  self-regulatory  organization 
subject  to  CFTC  oversight. 

The  Commission  regulates  the 
activities  of  over  62,000  registrants: 


Type  of  registered  proiessional 


Associated  Persons  (Sales  Peofile)  45,850 

Commodrty  Pool  Operators  (CPOs)  1,351 
Commodity       Trading       Advisors 

(CTAs)  2,606 

Floor  Brokers  (FBs)  ..^ 9,299 

Floor  Traders  (FTs)  „„ 1,331 

Futures    Commission    Mefcjiants 

(FCMs)  ..........:... .       233 

Introducing  Brokers  (IB^  .'. 1.538 


Number 
in  1997 


Type  of  registered  professk>nal 


Total 


Number 
in  1997 


62,208 


Number  of  Contract  Markets 

Before  an  exchange  may  offer  a 
contract  for  trading,  the  Commission 
must  review  the  terms  and  conditions  of 
the  proposed  contract,  as  well  as 
subsequmt  rule  amendments  to  the 
terms  and  conditions  of  the  contract,  to 
ensure  its  economic  viability. 
Improperly  designed  contracts  can 
increase  the  chance  of  cash,  futures,  or 
option  market  disruptions  and 
undermine  the  usefulness  and  efBciency 
of  a  market. 

During  fiscal  1996.  the  Commission 
designated  92  new  futures  and  option 
contracts,  the  highest  number  of  new 
contracts  in  any  single  fiscal  year. 


The  Commission  has  seen  the 
introduction  of  new  and  novel  trading 
instruments  to  handle  a  variety  of 
financial  risks,  such  as  currencies, 
inflation-indexed  debt  instruments, 
contracts  based  on  various  domestic  «n«i| 
foreign  stock  indices,  as  well  as  the  risks 
inherent  in  the  agricultirral  sector  of  the 
economy.  It  is  expected  that  this 
innovation  will  continue  as  firms, 
companies,  producers,  processors,  and 
others  turn  to  the  commodity  futvtres 
markets  for  hedge  protection  against    , 
financial  risk. 

There  are  currently  over  230  separate 
actively  traded  contracts  on  the  United 
States  exchanges.  This  number  has 
grown  by  105%  over  the  number  of 
contracts  traded  just  a  decade  ago  and 
is  expected  to  reach  nearly  280  contracts 
by  the  year  1999. 

BltUNO  CODE  tasf^^    • 


Actively  Traded  Cbittracts 
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Itti  1M2  1M3  1004  ItOC  1000 
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Vo7uine  of  Trading 

Volume  of  trading  is  measured  in 
number  of  contracts  traded.  The  voliune 


of  trading  on  the  U.S.  exchanges  has 
risen  nearly  130%  in  the  decade  since 
1986. 

During  FY  1996,  there  were 
494.502.868  futures  and  option 


contracts  traded.  Volume  is  expected  to 
rise  to  over  579  million  contracts  in  FY 
1999. 
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Volume  of  Trading  in  Futures  and  Option  Contracts* 
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•Projected  volume  in  FY  1997  throagli  FY  1999. 


Managed  FiuidM 

Invaatment  managBment  profiMsionals 
have  been  uang  nanagBd  futuiea  for 
mars  than  20  yeaxs.  Raosntly,  tbare  has 
bean  a  suigs  in  pooled  and  managwi 
money  and  an  increasingly  large 


itigmmit  of  the  population  has  money 
invested  in  the  hituies  markets,  aithn 
directly  or  indirectly,  through  pension 
hmds  or  ownership  ot  shares  in  publicly 
held  companies  that  perticipatw  in  the 
markets,  histitutional  investois  such  as 
corporate  and  public  pension  funds, 
insurance  companies,  and  banks  are 


increasingly  using  managed  futures  to 
diversify  their  portfolios. 

Over  the  last  decade,  from  1986 
thmiigh  1996.  the  amounts  of  money 
under  management  has  grown 
eoqwnentially  from  less  than  $2  Ullira 
to  neatly  $26  billion. 
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Money  Under  Management  in 
CFTC-Regulated  Pools  and  Managed  Accounts 
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Over  the  past  15  years,  the  profile  of 
the  typical  commodity  pool  has  changed 
significantly.  Fifteen  years  ago, 
commodity  pools  were  offered  with  the 
expectation  that  rmnrimum 
contributions  would  be  $1  million.  Most 
pools  were  single-advisor  pools,  writh 
the  CPO  acting  as  CTA  for  the  pool. 
Pools  were  designed  for  speculative 
trading,  and  there  were  no  "principal- 
protected"  pools,  tiered  pools,  or 
d3mamically  managed  pools. 

Today,  the  pool  universe  is  comprised 
of: 

•  Single  and  multiple  advisor  pools; 

•  Multi-media  pools-that  is,  pools 
that  invest  in  seciuities  and  futures  as 
well  as  other  investments,  including 
"hot  issues"  of  U.S.  securities,  off- 
exchange  instruments,  and  international 
markets; 

•  Pools  which  use  leverage  and 
isolate  particular  forms  of  return,  such 
as  the  mortgage  pre-pajrment  option; 

•  Principal-protected  pools;  and 

•  Pools  which  invest  in  other  pools. 


Strategic  Goals  and  Objectives 

The  mission  of  the  Commodity 
Futures  Trading  Commission  is 
accomplished  through  three  strategic 
goals,  each  focusing  on  a  vital  area  of 
regulatory  responsibility.  The  goals  are 
highlighted  here,  and  defined  in  terms 
of  outcome  objectives  and  related 
activities  on  the  charts  which  follow. 

Goal  One— The  Mazketplace 

Protect  the  economic  functions  of  the 
commodity  futures  and  option  markets. 

The  focus  of  this  goal  is  the 
marketplace.  If  the  United  States 
commodity  futiires  markets  are 
protected  fiom  and  free  of  abusive 
practices  and  influences,  they  will 
better  operate  to  fulfill  their  vital  role  in 
our  market  economy  and  the  global 
economy-accurately  reflecting  the  forces 
of  supply  and  demand  and  serving 
market  users  by  fulfilling  an  economic 
need. 


Goa7  Two— The  hiaiket  Users 

Protect  market  users  and  the  public. 

The  focus  of  the  second  goal  is 
protection  of  the  firms  and 
individuals — ^market  users — ^who  come 
to  the  marketplace  to  fulfill  their 
business  and  trading  needs.  Maiket 
users  must  be  protected  from  possible 
wrongdoing  on  the  part  of  the  firms  and 
commodity  professionals  with  whom 
they  deal  to  access  the  marketplace,  and 
they  must  be  assured  that  the 
marketplace  is  free  of  fraud, 
manipulation,  and  abusive  trading 
practices. 

Goal  Three— The  Environment 

Foster  open,  competitive,  and 
financially  sound  markets. 

The  third  goal  focuses  on  several 
important  outcomes — effective  industry 
self-regulation,  firms  and  finannwl 
intermediaries  with  sound  business, 
financial,  and  sales  practices,  and 
responsive  and  flexible  regulatory 
oversight. 


Summaries  of  Outcome  Objectives  and  Activities— Goal  #i 

Goel  #1:  Protect  the  economic  junctions  of  the  commodity  futures  and  option  mvkets.] 


Outcome  objediye 


Foster  futures  and  option  martcets  that.accurate)y  reflect  the 
forces  of  supply  and  demand  for  the  underlying  conwnodity 
and  are  free  of  dmjplive  activity. 


Activity 


1.  Collect  and  analyze  daily  U.S.  futures  and  options  data  lor  aM  actively  tradkig 
contracts  to  detect  congestion  and/or  price  distortion  and  respond  quicWy  to 
potentially  disruptive  situations. 
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:     Summaries  of  Outcome  Objectives  and  activities— Goal  #i— Continued 

Goal  #1:  Protect  the  economfcjunctons  of  the  eomnxxJity  futures  and  op«k)n  nwrket^ 


Oulcome  obiective 


Activity 


2.  Oversee  maAets  which  can  be  used  ellecfiveJy  by  produc- 
ers, processors,  financial  institutions,  and  ottier  firms  for 
the  purposes  o(  price  dteovery  and  rtsk  shilling. 


2.  Monitor  the  marltets  to  determine  how  conditions  and  factors  observed  may 
impact  indivKJuai  registrants  or  the  marltets  in  generaJ  (e.g..  pnce  volatility. 
supply  conditions,  activities  of  affiliated  companies  of  registrants,  over-the- 
counter  derivatives  trading,  manipulative  or  fraudulent  practices,  etc.),  to  deter 
potentially  negative  situations  and  to  iake  appropriate  action. 

3.  Conduct  timeiy  review  of  contract  martlet  designation  applications  and 
ctianges  to  af)piications  to  determine  it  they  are  economically  viable  and  do 
not  pose  a  Ktcaihood  of  disruption  in  the  cash,  futures,  and  option  marltets.     , 

4.  Corxluct  weeldy  market  surveillance  meetings  of  the  Commission  to  analyze 
market  information,  to  discuss  potentially  disruptive  situations  and  condittons. 
arxl  to  resporxj  quiddy  to  market  cnses. 

5.  Respond  to  market  emergencies  and  disruptive  activities  swifUy  and  effec- 
tively. 

6.  IMaintain  a  current  understanding  of  market  functions  and  devetopments 
ttwough  research. 

7.  WentHy  possible  manipuiatkw  and  other  abusive  trading  practices  fcx  inves- 
tigalion  and  possit>le  enforcement  or  criminal  acttoa 

B.  NWMtigate  possible  manipuietton  and  other  abusive  trading  practices. 

9.  tnsiituia  enforcement  cases  cooceming  manipulatkxi  and  other  abusive  trading 

10.  Sarwiion  vtoiators. 

1.  Conduct  tktiely  review  of  contract  market  designatton  applkattons,  and 
dianges  to  applications,  to  determine  if  they  are  economically  viable  and  do 
not  increase  the  Ikalihood  o«  disniption  in  the  cash,  futures,  and  option  mar- 
kets. 

2.  Participate  in  the  Presktenfs  Working  Group  on  Financial  Markets  to  ensure 
coordinatxxi  of  inkxmation  and  efforts  among  U.S.  financial  regulators. 

3.  Maintain  a  current  understanding  of  market  functnns  and  devetopments 
ttwough  research. 

4.  Provkte  materials  and  Information  on  the  functtons  and  utility  ol  the  markets  to 
the  put)lic  through  public  Commission  meetings,  through  put*c  roundtables. 
advisory  committee  meetings,  symposia,  U.S.  Department  of  Agriculture  publi- 
catnns.  press  rsteaaea.  advisories,  eto. 


Summaries  of  Outcome  Objectives  and  AcTivmES— Goal  #2 

[Goal  *2:  Protect  market  users  and  the  public.] 


Outcome  objective 


Promote  compliance  with  and  deter  vmlations  of  federal  com- 
modities laws. 


Activity 


2.  Require  commodities 
ards. 


professionals  to  meet  high  starx^ 


1 .  kjentify  and  investigate  possible  fraudulent  and  other  illegal  activities  relating 
to  ttie  commodity  futures  and  optton  markets  arxJ  their  registrants. 

2.  Bring  injunctive  actkMis,  Including  using  "quKk-strike"  efforts  to  protect  assets 
and  to  stop  egregious  corxjuct. 

3.  Bring  administrative  cases  Involving  manipulatton,  fraud,  and  other  vtolattora. 

4.  Hear  administrative  cases. 

5.  Sanctton  vtolators. 

6.  Inform  the  pubHc  and  the  Industry  concerning  allegations  of  wrongdoing  and 
associated  legal  actions.  Including  through  publications  arxJ  through  Commis- 
sion orders  and  reports  de9crit)ing  the  alleged  violattons  and  the  Commission's 
legal  and  policy  analysis. 

7.  Collect  sanctions  and  civil  monetary  penalties  against  violators. 

8.  Cooperate  with  the  exchanges,  the  National  Futures  Association,  other  federal 
agencies,  state  govemn>ents  and  law  enforcement  entities,  and  foreign  authori- 
ties to  gain  Information  lor  law  enforcement  purposes  and  to  provkte  enforce- 
ment assistance  as  necessary  and  appropriate. 

9.  Utonitor  the  Internet  and  other  communication  media  tor  fraudulent  V  V 
Vactivities  and  other  possible  violations  of  the  Act. 

10.  Resolve  appeals  m  administrative  enforcement  matters  and  self-regulatory 
organization  adjudicatory  actions. 
Oversee  the  Nattonal  Futures  Associatton  registration  program. 


Require  testing,  licensing,  and  ethics  training  for  comnrKxlities  professionals. 
Maintain  regulations  and  oversight  to  ensure  the  effective  use  of  disctosure 
documents  t)y  commodities  professronals. 

Investigate  and  bnng  administrative  registration  cases  arising  out  of  alleged 
statutory  disqualification  and  obtain  suspensk>ns,  revocations,  conditions,  or 
restrictions  of  registratton. 
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Summaries  of  Outcome  Objectives  and  Activities-Goal  #2— Continued 

[Goal  #2:  Protect  martwt  users  and  the  public.] 


Outoome  objecthw 


3.  Provkle  a  fonjm  for  effectively  and  expeditiously  handling 
customer  complaints  against  persons  or  firms  registered 
undertheAcL 


Activily 


1.  Provide  a  reparations  program  for  commodities  market  users  to  make  daims 
relating  to  violations  of  the  Act. 


Summaries  of  Outcome  Objectives  &  AcnvmES— Goal  #3 

fGoal  #3:  Foster  open,  competitive,  and  financially  sound  markets.] 


Outcome  objective 


1.  Ensure  sound  financial  practk»s  of  clearing  organizations 
arxl  firms  hokUng  customer  funds. 


Activity 


2.  Promote  and  enhance  effective  self-regulation  of  the  com- 
modity futures  and  option  markets. 


3.  Facilitate  the  continued  devetopment  of  an  effective,  flexi- 
ble regulatory  environment  responsive  to  evolving  market 
oorxMtons. 


4.  Promote  marltets  free  of  trade  practice  atxjses 


1.  Promulgate  regulafk)ns  to  ensure  sound  business,  financial,  and  sales  prac- 
tices in  finns  participating  in  the  commodities  industry. 

2.  Review  and  oversee  self-regulatory  organization  audit  and  financial  practtoae. 

3.  Identity  possible  financial,  capitalization,  segregation,  and  supervision  vkHa- 
tfons  for  Investigation  and  posstole  prosecution. 

4.  Investigate  possible  financial,  capitalization,  segregation,  and  supervision  vio- 
lations. — -T"— 

5.  Bring  cases  concerning  finarxaal.  capitalizalton.  segregation,  and  stvervision 
vtolaftons. 

6.  Sanction  violators. 

1 .  Ensure  effective  self-regulatory  organizatfon  enforcement  programs. 

2.  Review  and  approve  self-regutatory  organization  rules  and  ojle  amendments. 

3.  Conduct  mie  enforcement  reviews  of  self-regulatory  organizations  (financial 
practices,  sales  practices,  trade  practices,  and  audit  trail). 

4.  Review  and  oversee  self-regulatory  organization  audit  and  financial  practces. 

5.  Review  adequacy  of  sell-regulatory  organization  disciplinary  adtons. 

6.  Conduct  direct  audits  of  clearing  organizations  and  finns  handlirx]  customer 
money  to  ensure  compliance  with  capitalization  and  segregatton  mies. 

7.  Promulgate  regulations  to  ensure  effective  self-regulation  by  exchanges  clear- 
ing organizations,  and  registered  futures  associations. 

1.  Coordinate  and  cooperate  with  global  financial  services  regulators  to  share 
yrtal  intonnatton  and  develop  appropriate  global  standards  in  the  commodities 
irxiustry  as  markets  emerge  and  evolve. 

2.  Participate  In  the  International  Organization  of  Securities  Commissions  and 
represent  the  Commission  at  international  meetingsconceming  commodity  reg- 

3.  Participate  in  the  Presidents  Worthing  Group  on  Financial  Markets  to  ensure 
coordinatton  of  infomiation  and  efforts  among  U.S.  financial  regulators. 

4.Provide  exemptive,  interpretive,  or  other  relief  as  appropnate  to  foster  the  de- 
vetopment ol  innovative  transactions,  trading  systems,  and  similar  arrange- 
ments. 

Wentify  possible  trade  practtoe  vtolattons  for  investigatton  and  possible  en- 
forcement proceedings. 
Investigate  possible  trade  practce  violations. 
Bring  cases  concerning  trade  practice  violations. 
Bring  enforcement  proceedings  against  vtolators. 


AchieWng  The  Goals:  Strategies  to 
Mission  Perfomumce — 1907-2002 

The  Environment 

The  enviromnent  in  which  the 
Commodity  Futures  Trading 
Commission  operates  and  works  is 
d)mamic.  Futures  and  option  markets 
are  fluid.  New  products,  as  well  as 
changes  in  terms  and  conditions  of 
existing  contracts,  are  common. 
Increasing  globalizatioa  of  the  financial 
markets  also  presents  challenges  and 
oppoitimities  to  the  agency's  mission 
perfonnance. 

Accomplishing  our  mission  will 
require  a  commitment  continually  to 
assess  the  external  and  internal  issues 
and  trends  that  may.  affect  ova  mission 


and  the  way  in  which  we  must  respond- 
to  meet  it  successfully.  Evaluating  and 
adjusting  our  plan  will  ensiue  that 
potential  problems  or  weaknesses  are 
managed  before  they  develop  into 
crises. 

The  Strategies 

To  fulfill  our  commitment,  we  must 
develop  and  employ  various  strategies 
which  focus  on  achieving  results.  These 
strategies  will  define  the  basis  for 
developing  policies,  making  decisions, 
taking  actions,  allocating  Resources  and 
defining  program  direction.  They  will 
clarify  why  the  organization  exists,  what 
it  does,  and  why  it  does  it — providing 
a  bridge  to  understanding  how  we 
connect  to  our  environment 


Achieving  The  Goals:  External 
Challenges— 1 997-2002 

The  Challenges 

The  Commodity  Futures  Trading 
Commission  fiaces  challenges  external  to 
the  organization  which  may 
significantly  alter  its  ability  to  meet  its 
goals,  its  outcome  objectives,  and  even 
its  mission,  depending  on  the  weight  of 
their  influence  and  the  timing  of  their 
occurrence. 

We  have  identified  ten  such  factors 
that  may  impact  strategic  planning  at 
theCFTC. 

The  voliune  of  trading  in  futures  fftnj 
commodity  options — ^which  is 
influenced,  in  tmn,  by  external 
economic  factors  such  as  interest  rate 
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volatility,  commodity  price  volatility  in 
general,  and  events  and  conditions 
specific  to  individual  commodity 
markets. 

The  number  and  sophistication  of 
market  users — including  the  increasing 
niunber  of  institutional  users  trading  as 
fiduciaries. 

The  variety  of  markets  traded — in 
recent  years,  the  CFTC  has  designated 
futiires  and  option  markets  on  a  wide 
range  of  commodities,  instnunents.  and 
indices.  These  have  included:  dairy 
products,  such  as  milk  and  cheese; 
various  energy  products  including: 
electricity;  various  ctirrency  and  cross- 
currencies;  inflation-indexed  U.S. 
Treasury  bonds;  foreign  interest  rates; 
boneless  beef;  pollution  rights;  crop 
yields:  and  a  wide  range  of  foreign  and 
domestic  stock  indices. 

The  growing  use  of  over-the-counter 
(OTC)  derivatives — such  use  may 
increase  exchange  trading  volume  as 
dealers  in  such  OTC  instruments 
attempt  to  hedge  their  resulting  risk 
exposiues.  Often  it  also  requires 
analysis  of  such  OTC  instruments  for 
purposes  of  determining  the  appropriate 
regulatory  framework. 

Structiu^  changes  in  the  financial 
services  industry — such  as  the 
diversification  into  overseas  markets, 
and  the  convergence  of  the  securities, 
commodities,  insurance,  and  banking 
industries. 

Events  that  destabilize  the  commodity 
markets — such  as  the  1987  stock  maricet 
break,  the  1995  collapse  of  Barings 
Bank,  and  the  copper  market  events 
precipitated  by  the  Sumitomo 
Corporation  in  1996. 

The  globalization  of  financial 
markets — broadening  the  needs  for 
market  surveillance,  analysis  of 
intennarket  relationships,  cross-border 
enforcement  efforts,  and  cooperation 
and  information  sharing  with  foreign 
authorities. 

The  effect  of  federal  laws  and 
policies— on  the  U.S.  economy,  such  as 
the  deregulation  of  the  energy  industry 
and  changes  in  farm  subsidy  policies, 
spawning  change  and  innovation  such 
as  new  types  of  crop  insurance. 

The  aavancement  in  technology — 
which  continues  to  introduce  challenges 
in  many  areas-alternatives  to  the  "open- 
outcry"  method  of  trading  commodity 
futures  on  the  exchange  floor,  enhanced 
methods  for  timing  and  tracking  trading 
transactions,  on-line  filing  of  financial 
information  by  market  users,  electronic 
marketing  and  trading  of  financial  and 
risk-hed^ng  products,  and  trading 
commodity  futures  and  optiens  on  a 
global,  24-hour  real-time  basis. 

The  standards,  r^wuices,  and 
priorities  of  other  organizations  and 


jurisdictions — such  as  self-regulatory 
organizations,  other  ^deral  and  state 
law  enforcement  agencies,  and  foreign 
authorities. 

The  Strategies 

Develop  a  Responsive  and  Flexible 
Regulatory  Posture— It  is  not  possible  to 
predict  which  external  influences 
ultimately  will  afiiect  the  commodity 
futures  and  option  'ndustry  over  the 
next  five  years.  However,  certain  trends 
observed  in  the  past  few  years  are  likely 
to  continue.  In  order  to  fulfill  its  goal  of 
being  a  flexible  and  responsive 
regulatory  body,  the  Commission  must 
develop  strategies  to  ensure  that  the 
appropriate  reactions  and  responses  to 
these  trends  are  developed. 

Innovation 

•  Respond  to  innovation  through  the 
timely  review  of  new  and  novel  trading 
instruments. 

•  Develop  a  capability  of 
understanding  the  underlying  economic 
effects  and  benefits  of  new  product 
development,  new  markets,  and  new 
complex  trading  mechanisms. 

Globalization 

•  Maintain  watchful  surveillance 
activities  to  monitor  systemic  risk  of 
expanding  markets,  intennarket 
liiJcages,  and  cross-border  trading 
systems. 

•  Foster  and  siistain  strong 
relationships  with  foreign  authorities  to 
ensure  rapid  communication  and 
responsive  actions  in  the  event  of  global 
financial  uncertainty. 

•  Participate  in  international  efforts 
to  standardize  world-wide  market 
surveillance  and  information  sharing 
practices. 

Competitiveness 

•  Consider  refinements  to  the 
regulatory  framework  to  take  into 
account  the  growing  use  of  over-the- 
counter  derivatives. 

•  Respond  to  structiiral  changes  in 
the  financial  services  industry  to  ensure 
a  level  playing  field  as  the  commodities, 
securities,  and  banking  industries 
become  more  integrated. 

Dynamic  Economic  Forces 

•  Monitor  general  economic  events 
and  trends  in  order  to  understand 
dynamics  affecting  commodity  futures 
and  option  trading. 

•  Respond  to  the  changing  needs  of 
the  U.S.  agricultural  commxmity 
resulting  from  the  passage  of  the  Federal 
Agricultural  Improvement  Reform 
(FAIR)  Act  of  1996  and  the  changes  it 
will  spawn  in  this  sector  of  the  U.S. 
economy. 


•  Develop  an  automated  market 
surveillance  system  capable  of 
collecting  and  assimilating  data  from 
option  trading,  as  well  as  commodity 
futures  trading. 

•  Respond  rapidly  and  effectively  to 
destabilizing  events,  either  in  the 
United  States  markets  or  in  the  global 
marketplace,  to  ensure  the  protection  of 
U.S.  interests  and  customers. 

•  Monitor  the  increasing  volume  of 
the  public's  funds  invested  either 
directly  or  indirectly  through 
commodity  pools. 

Advancing  Technology 

•  Develop  capability  of  overseeing 
rapidly  evolving  technological  changes 
and  innovations  influencing  the 
mariLets — electronic  trading 
mechanisms,  increasingly  linked  trading 
relationships,  real-time  trading, 
electronic  commerce,  expansion  of  the 
Internet  and  other  advancements. 

•  Ensure  that  the  Commission  has 
state-of-the  art  computing  power  to 
collect  and  analyze  the  increasing 
volume  of  data  generated  by  the 
commodity  futures  and  option  markets. 

Develop  and  Sustain  Vital 
Partnerships — Strong  working 
relationships  with  other  organizations 
and  jurisdictions  involved  not  only  in 
commodity  futiu^s  and  option  trading, 
but  domestic  and  international  finance 
and  law  enforcement,  increase  the 
Commission's  ability  to  build 
knowledge  and  insight,  share 
information,  and  participate  in 
developing  standard  practices  and 
policies. 

Federal  and  Stale 

•  A  key  relationship  that  ensures 
regulatory  consistency  across  the  federal 
government  is  the  Commission's 
participation  in  the  President's  Working 
Group  on  Financial  h4arkets.  This 
critical  forum  for  coordination  of 
regulation  across  financial  markets 
brings  together  the  leaders  of  the  fedoral 
fin<»nrial  regulatory  agencies  to  consider 
issues  concerning  risk  assessment, 
capital  requirements,  internal  controls, 
disclosure,  accounting,  market  practices 
relating  to  trading  in  derivative 
instnunents.  b€uikruptcy  law  revisions, 
and  contingency  planning  for  mailcet 
emergencies. 

•  Another  key  federal  liaison  is  with 
the  U.S.  Department  of  Agriculture. 
Consistent  with  the  mandate  of  the  Act, 
the  FAIR.  CFTC  will  work  with  USDA 
staff  in  a  risk  management  education 
effort  to  reach  agricultural  producers 
seeking  risk  management  services  or 
advice  to  deal  with  the  changes 
resulting  from  its  passage. 
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•  Commission  staff  works  through 
various  established  intergovernmental 
partnerships  to  share  information  and  to 
consult  on  issues  of  importance  both  to 
the  Commission  and  to  other  financial 
regulators.  Some  meetings  are  recxming, 
such  as  biweekly  conference  calls  and 
quarterly  meetings  held  among  the 
CFTC.  the  Securities  and  Exchange 
Commission,  the  Department  of  the 
Treasury,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  New  York 
Federal  Reserve  Bank  and  the  Federal 
Deposit  Insurance  Corporation.  Others 
are  occasional  as  needed,  but 
nonetheless  valuable,  such  as  those  with 
the  Department  of  Energy,  the 
Department  of  Agricultiue,  and  the 
Department  of  Labor's  Bureau  of  Labor 
Statistics  on  other  matters. 

•  The  working  relationships  with 
other  federal  law  enforcement  entities 
are  also  fundamentfij  to  an  effective  law 
enforcement  effort.  The  Commission 
coordinates  its  enforcement  e£Eorts  with 
agencies  such  as  the  Department  of 
Justice,  the  Federal  Bureau  of 
Investigation,  the  Federal  Trade 
Commission,  the  Securities  and     ' 
Exchange  Commission  and  the  C/.SL 
Postal  Inspection  Service. 

The  CFTC  is  also  represented  on 
several  interagency  task  forces  designed 
to  keep  participants  abreast  of  new 
developments  in  financial  crimes  and  to 
coordinate  the  government's  response. 

•  Enforcement  efforts  are  coordinated 
with  state  authorities  as  well,  including 
state  commissions  responsible  for  the 
regulation  of  corporations,  securities, 
insurance,  and  banking. 

Self-Reffilatoty 

The  National  Futures  Association 
(NFA)  has  been  granted  registration  by 
the  Commission  as  a  futures  association 
with  specific  self-regiilatory 
responsibilities  under  the  Commodity 
Exchange  Act  The  NFA  has  existed 
since  1982  and  works  in  partnership 
with  the  Commission  to  assure  high 
standards  for  industry  profession^. 
The  Commission  works  closely  with  the 
NFA  in  a  variety  of  areas  to  augment 
scarce  government  resources — 
registration,  ethics  training  for  industry 
professionals,  the  review  of  disclosure 
doctunents,  and  issues  concerning 
statutory  disqualification  of  registrants. 
International 

•  In  the  past  several  years,  the 
Commission  has  cooperated  with  a  large 
number  of  foreign  regulatory  authorities 
through  formal  memoranda  of 
understanding  (MOUs)  and  other 
arrangements  to  combat  cross-border 
fraudulent  and  other  prohibited 
practices  that  could  harm  customers  or 


threaten  market  integrity.  Cross-border 
mformation  sharing  among  maricet 
regulators  forms  the  linchpin  of 
e^ctive  surveillance  of  global  markets 
linked  by  products,  participants,  and 
information  technology.  The 
Commission  currently  has  18  formal 
arrangements  for  the  sharing  of 
information  on  enforcement  matters, 
three  arrangements  related  to  finanrifli 
information  sharing,  and  nine 
cooperative  arrangements  for  the 
sharing  of  information  on  matters 
related  to  foreign  firms  and  exemptions 
from  certain  CFTC  rules  and  one  letter 
relating  to  the  use  of  foreign  settlement 
banks. 

•  A  key  partnership  in  our  efforts  to 
remain  abreast  of  global  financial  issues 
is  our  membership  in  the  International 
Organisation  of  Securities  Coavnissions 
OOSCO),  an  organization  of  more  »>inn 
120  members  from  over  75  countries. 
IOSCO'S  main  purposes  are  to  provide 
machinery  for  exchanging  information 
and  expertise  between  regulatory 
authorities  for  the  supervision  of  worid 
seciuities  and  derivatives  markets,  to 
establish  standards  of  best  practice,  to 
ensure  market  integrity,  and  to  promote 
effective  supervision  and  enforcement 
IOSCO  deals  with  issues  affecting  both 
developed  and  emerging  markets. 

Advismy 

The  Commission  sponsors  three 
advisory  committees  that  facilitate  a 
dialogue  between  the  CFTC  and  three 
key  groups  of  interested  persons — the 
American  agricultural  community,  the 
financial  community,  and  the  states. 

•  The  Agricultural  Advisory 
Committee  (AAC)  represents  a  vital  lint 
between  the  Commission,  which 
regulates  agricultural  futures  and  option 
markets,  and  the  agricultural 
community,  which  depends  on  those 
markets  for  hedging  and  price 
discovery.  The  AACs  25  member 
organizations  represent  a  major  portion 
of  the  American  agricultural 
community.  For  the  last  14  years,  the 
AACs  twice  yearly  meetings  have 
fostered  an  ongoing  dialogue  between 
that  community  and  the  Commission. 
•  The  Financial  Products  Advisory 
Committee  provides  a  means  of 
receiving  invaluable  information  and 
obtaining  advice  and  recommendations 
on  issues  related  to  financial  maritets.  In 
this  regard,  the  Committee  has  served  as 
a  channel  for  communicating  to  the 
Commissibn  diverse  viewpoints  within 
the  financial  community,  including  the 
views  of  broker-dealers,  pension  fiind 
sponsors,  investment  companies, 
futiures  commission  merchants, 
commodity  pool  o|>erators,  and 
commodity  trading  advisors.  The 


Committee  has  also  served  a  conduit  fior 
the  views  of  federal  financial  market 
oversight  agencies,  futures  exchanges, 
and  accounting  firms. 

•  The  CFTC-State  Cooperation 
Advisory  Committee  (CSCAC)  continties 
to  play  a  highly  productive  role  in 
fiadlitating  the  cooperation  between 
federal  and  state  regulatory  authorities. 
In  the  context  of  diverse  state  laws  and 
enforcement  authorities,  it  provides  a 
forum  for  the  Commission  to  solicit  the 
advice  and  recommendations  of 
knowledgeable  state  offlcials  in  efforts 
to  protect  investors  from  fraud  and 
seciire  the  integrity  of  futures  markets. 
Similarly,  it  helps  the  various  state 
regulators  learn  about  changes  to  federal 
laws  and  r^ulations  as  well  as  federal 
enforcement  activities.  This  facilitates 
the  exchange  of  information  and  the 
coordination  of  policies  and 
enforcement  efforts  among  the  CFTC, 
the  SBC,  and  the  Department  of  Justice. 
Some  of  the  issues  addressed  in  recant 
Srears  include: 
— misleading  advertising  in  the 

broadcast  media;  . 
— bank-financed  precious  metal 

investii^ 
— commocuty  pool  operations;  and, 
— public  availability  of  disciplinary 
actions  in  the  futures  industry. 
CSCAC's  membership  includes 
representatives  of  federal  and  state  law 
enforcement  agencies,  futures  industry 
associations,  and  private  futures 
brokerage  firms. 

Achieving  the  Goals:  Intamal 
Challenges— 1997-2002 

77ie  ChaZ/e!^ge* 

Many  of  the  internal  challenges 
identified  may  not  be  unique  to  the 
CFTC.  but  nonetheless  are  possible 
barriers  to  success  which  must  be 
analjrzed  and  met  in  order  to  succeed  in 
its  mission. 

Diminishing  Resources — ^with  a 
declining  pool  of  budgetary  resources 
slated  for  domestic  discretionary 
programs,  every  federal  entity  faces  the 
same  task  of  streamlining  the  way  it 
operates.  The  Commission  will  continue 
to  review  its  requirements  and  program 
initiatives  to  ensure  that  its  fiscal 
perspective  is  sound.  It  must  also 
continue  to  seek  ways  of  improving 
performance,  delegating  responsibilities, 
and  becoming  more  efflcient. 

Recruitment  and  Retention  of 
Qualified  Professionals — neeriy  80%  of 
the  staff  of  the  CFTC  falls  into  four 
categories  of  professional  employment: 
law.  economics,  financial  audit,  and 
futures  trading.  The  complexity  of  the 
work  at  the  Commission  demands 
highly  skilled  worken.  many  with 
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advanced  educational  degrees. 
Competition  for  these  individuals  has 
always  been  keen,  and  there  is  no 
indication  that  this  challenge  will  abate 
Indeed,  the  Commission  is  the  only 
federal  financial  regulator  which  does 
not  have  the  authority  to  pay 
professionals  at  premium  pay  levels. 
In  some  instances,  as  with  lawyers 
and  economists,  the  Commission  has 
experienced  the  eSiects  of  a  "brain 
drain."  when  highly  talented  and 
skilled  employees  are  hired  a%vay  from 
the  CFTC  by  other  federal  financial 
regulators  who  can  offer  premiums. 

Potential  for  Significant  Nimibers  of 
Retirements— the  CFTC  is  in  its  23rd 
year  of  operation.  Many  of  the 
employees  who  started  with  the 
Commission  in  its  early  dajrs  aie 
approaching  retirement  age.  Over  12% 
of  CFTCs  on-board  staff  will  become 
eligible  for  retirement  in  the  next  five 
years.  This  level  of  turnover  will  require 
significant  levels  of  recruitmaot  and 
training,  partioilariy  to  fill  behind  the 
loss  of  ao  much  "institutional  memory." 

Another  challenge  associated  with  a 
significant  turnover  in  staff  is  the 
question  of  reengineering.  Allocation  of 
staff  resources  in  the  future  needs  to  be 
considoed  in  light  of  changes  in  the 
organization's  tasks  and  responsibilities. 

Remaining  Abreast  of  Current 
Technology — perhaps  more  so  than 
many  other  federal  agencies,  the 
Commission  is  dependent  on  a 
significant  level  of  advanced  technology 
to  manage  the  volume  and  complexity 
of  financial  information  we  collect  and 
analyze.  Data  are  voluminous,  require 
timely  handling,  and  must  be 
thoroughly  analyzed  for  anomalies  in 
trading  patterns,  relationships,  and 
strategies. 

Over  the  years,  the  Commission  has 
developed  and  maintained  an 
impressive  technological  infrastructure 
and  has  employed  automation  when 
feasible  to  enhance  its  work  product  and 
to  enhance  productivity  in  light  of  a 
static  level  of  staffing. 

The  sophisticated  market  surveillance 
and  market  analysis  the  Commission 
performs  are  accomplished  through  the 
use  of  databases  and  econometric 
modeling.  Fact  patterns  for  enforcement 
investigations  are  supported  by 
computer  programs,  and  many  other 
responsibilities  could  not  be 
accomplished  without  the  significant 
level  of  information  technology  at  the 
CFTC  The  need  for  this  level  of  support 
will  increase  over  the  coming  five  years 
as  technology  continues  to  evolve  and  to 
offer  new  capabilities. 

Commission  staff  must  be 
knowledgeable  as  to  current 
technologies  in  order  adequately  to 


perform  oversight  of  the  exchanges  as 
they  increase  their  use  of  technology. 
This  technological  trend  has  been 
reflected  in  the  increasing  linkage  of 
global  markets  and  the  introduction  of 
overnight  trading  capabilities  by  m^or 
U.S.  exchanges  linked  to  foreign 
counterparts.  Advances  in  technology 
will  improve  the  ability  of  the 
exchanges  to  handle  their  work 
electronically.  The  Commission  must  be 
knowledgeable  in  these  technologies  to 
fulfill  its  mission  of  fostering  innovation 
and  a  flexible  and  responsive  regulatory 
environment 

Remaining  Educated  and  Informed  as 
Innovation  Changes  the  Industry — it  has 
always  been  necessary  for  Commission 
staff  to  continue  to  improve  their 
knowledge  of  developing  economic 
trends,  new  trading  instruments,  trading 
strategies,  and  the  interrelationship  of 
markets,  domestically  and 
internationally.  Without  such  cootfaiued 
investment  in  skill  and  information 
building,  they  may  not  be  fully  capable 
of  understanding  the  marketplace,  the 
economic  influences  on  it.  and  its 
changing  needs  and  uses.  This  level  of 
skill  and  knowledge  will  need  to 
increase  over  the  next  five  years  as  new 
markets  emerge  around  the  world  and 
market  usots  seek  new  hedging 
strategies. 

The  Strategies 

Strategies  to  Etevelop  a  Responsive 
Commission  Cidture — ^At  the  center  of 
the  Commission's  mission 
accomplishment  are  the  core  business 
processes  and  responsibilities.  Meeting 
these  responsibilities  and  performing 
them  well  provides  an  ongoing  level  of 
regulatory  presence  and  support  to  the 
industry  and  its  users.  These  core 
business  processes  are  many  and 
include:  daily  market  surveillance,  the 
detection  and  prosecution  of 
wrongdoing,  contract  market 
designation,  rule  review,  market 
research,  and  audits  of  indiistry  firms. 

To  accomplish  the  day-to-day 
activities  associated  with  these 
processes,  the  Conunission  must 
maintain  a  positive  culture  within 
which  to  work.  Over  the  next  five  years, 
the  following  strategies  will  guide  us 
and  help  us  meet  the  internal  challenges 
we  fece. 

Build  a  professional  and  highly 
trained  staff— 

•  Set  standards  for  the  recruitment  of 
qualified  staff. 

•  Develop  a  recruitment  and 
promotion  strategy  to  build  a  new 
professional  base  for  filling  behind  the 
anticipated  high  level  of  retirements  in 
the  next  five  years. 


•  Provide  technical  and  advanced 
training  to  ensure  that  CFTC  staff  skills 
keep  pace  with  advances  in  the 
commodities  industry  and  permit 
promotion  to  higher  levels  of 
responsibility. 

Build  a  strong  technolopcal 
infrastructure — 

•  Implement  the  Commission's  Five- 
Year  Automated  Data  Processing  (ADP) 
Plan.  The  plan  establishes:  the 
Commission's  systems  development 
priorities;  agency  standards  for  various 
software  applications;  policies  and 
procedures  related  to  support  provided 
by  the  Office  of  Information  Resources 
Management  (OIRM);  and  imorities  for 
acquisition  and  utilization  of  external 
databases  and  other  electronic 
infotmation  services. 

•  Sustain  the  Commission's  End-User 
Advisory  Group  (EAG)  to  gain  broad 
input  into  planning  and  pirioritizing 
technological  developments.  The  EAG 
provides:  assistance  and  guidance  to 
OIRM  in  the  development  of  the  Flve- 
Year  ADP  Plan;  aimual  review  and 
prioritization  of  OIRM's  systems 
development  woridoad;  establishment 
of  Commission-wide  standards  for  the 
use  of  software  applications  and  supp(»rt 
provided  by  OIRM;  and  priorities  for 
acquisition  and  utilization  of  databases 
and  information  services.  

•  Implement  and  refine  the  CFTC's 
automated  Market  Surveillance  System. 

•  Maintain  and  enhance  expertise 
capable  of  overseeing  the  technological 
advancements  in  the  domestic  and 
international  raaricets. 

•  Review  and  replace  hardware  and 
software  with  current  technology  to 
support  Commission  goals. 

fleengjneer  business  processes  to 
streamhne  regulatory  requireiitents  and 
to  create  internal  efficiencies — 

•  Identify  areas  which  may  benefit 
from  reengineering,  to  create  efficiencies 
for  the  regulated  industry  or  for  the 
CFTC's  internal  processes. 

Recent  examples  include:  the 
implementation  of  "fast-track" 
procedures  for  processing  certain 
contract  designation  applications  and 
rules-cutting  in  half  the  average  period 
such  contracts  and  rules  are  pending 
with  the  Commission;  streamlining  of 
the  risk  disclosure  process;  and 
streandining  the  adiaiinistrative 
opinions  process  to  reduce  the  backlog 
of  pending  cases. 

Restructure  organizationally  to 
improve  performance  and  respond  to 
changing  mandates  and  trends — 

•  As  warranted,  reorganize  the 
internal  structure  of  the  Commission  to 
strengthen  program  initiatives. 

Recent  examples  include:  the 
strengthening  of  the  enforcement 
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program  through  a  reorgani-zation. 
concentrated  hiring  and  renewed 
training  efforts;  and  the  establishment  of 
an  Office  of  International  Afhirs  to 
enhance  the  Commission's  ability  to 
meet  the  increasing  challenge  of  playing 
an  active  role  in  international 
initiatives. 

Plan  effectively  to  maximize  the  use 
of  scarce  budgetary  resources — 

•  Continually  review  resource 
requirements  for  operations  and    ™ 
program  initiatives  to  ensure  sound 
fiscal  management  and  the  optimal 
allocation  of  resources  to  mission 
requirements. 

•  Enhance  the  capability  of  the 
financial  management  system  to  aid  in 
analjrzing  inputs  and  outputs  in  order  to 
improve  the  measurement  of  outcomes 
at  (he  Commission. 

•  Make  increasing  use  of  the  data 
flowing  from  our  payroll/  personnel 
system  in  order  to  determine  how  we 
are  using  our  most  significant  resource- 
staff-years. 

•  Develop  advanced  planning  skills 
to  assure  an  emphasis  on  results- 
oriented  management 

Communicate  accourttability  to  CFTC 
managers  and  staff— 

•  Institute  a  new  Performance 
Management  System  to  create  a  more 
effective  and  responsive  communication 
tool  for  managers  and  staff. 

•  Employ  the  Aimtial  Performance 
Plan  to  improve  the  commu-nication  of 
specific  goals  and  performance  levels  to 
staff  to  improve  pOTformance. 

•  Provide  training  at  all  levels  of  the 
Commission  so  that  employees  have  the 
skills  and  ciinent  information  to  enable 
them  to  perform  at  a  high  level. 

Adueving  and  Ma«<niring  mwrftH  MiMiM^ 

Achieving  Performance 

The  Commission  may  measure  the 
success  of  its  performance  through  four 
broad  indicators: 

•  Maricets  fme  of  disruption. 

•  Registered  and  fit  market 
professionals  and  finanrjal 
intermediaries. 

•  Self-regulatoiy  organizations  with 
sound  financial  practices  and  effective 
enforcement  programs. 

•  Swift  and  aggressive  investigation 
and  prosecution  of  wrongdoing,  with 
sanctions  and  fines  levied  for  the 
maximum  remedial  and  deterrent  effect 
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Measuring  Performance:  The  Annual 
Performance  Plan 

On  an  annual  basis,  work  of  the 
Commission  is  directed  through  the 
Annual  Performance  Plan  (APP).  The 
APP  establishes  a  full  set  oif 
performance  indicators  and  targets  to 


ensure  that  day-to-day  activities  are 
appropriately  defined  and  measured. 
Activities  are  ouUined  by  performance 
indicators  and  performance  targets  for 
five  jrears,  FY  1998  through  FY  2002. 

ReUting  General  Goals  and  Directives 
to  Performance  Goals  and  Prog^vm 
Evaluation  -^ 

Program  evaluation,  or  determining 
how  well  the  performance  targets  CFTC 
has  established  are  being  achieved*,  is 
necessary  to  measure  the  effectiveness 
and  efficiency  of  our  work.  Many 
program  priority  and  resource  allocation 
decisions  hinge  on  the  knowledge  of 
what  is  going  well  and  what  is  not  For 
the  fint  three  years  of  this  plan,  the 
Commission  will  use  methods  and 
processes  already  in  place  to  evaluate 
how  we  are  progressing  on  the 
implementation  of  the  Strategic  Plan 
and  the  Anniial  Performance  Plan. 

Quarterly  Objectives  Review  Process 

The  Quarterly  Objectives  reporting 
process  provides  executive  management 
with  a  review  of  program 
accomplishments  for  the  fiscal  quarter 
just  completed  and  program  priorities 
for  the  current  fiscal  quarter.  Also 
included  is  a  summary  of  performance 
statistics,  a  series  of  output  measures 
provided  by  program.  This  reporting 
process  will  be  evaluated  to  determine 
how  it  may  be  used  as  the  method  for 
reporting  on  program  progress  toward 
meeting  the  goals,  outcome  objectives, 
and  activities  in  the  Strategic  Plan  as 
well  as  a  method  for  setting  overall 
priorities  and  allocating  resources 
consistent  with  those  priorities. 

Management  Accounting  Structure 
Code  System 

Information  concerning  the 
distribution  of  labor  at  the  Conunission 
is  captured  through  the  financial 
reporting  system  called  MASC — 
Management  Accounting  Structure  Code 
System.  This  input  data,  provided  by 
every  employee  on  a  bi-weekly 
schedule,  reflects  the  hoius  they 
dedicate  to  various  Commission 
activities  and  projects.  The  information 
is  intended  for  use  by  agency  program 
managers  in  their  resource  management 
activities,  as  well  as  to  provide  a 
database  for  documentation  and  support 
of  the  CFTC  fee  structure  for  such  foe- 
generating  activities  as  the  designation 
of  contract  markets  for  trading  on 
exchanges  and  nde  enforcement  reviews 
of  the  exchanges. 

The  MASC  system  will  be  reviewed 
with  the  goal  of  reengineering  the 
present  system  to  conform  to  the 
activity  structure  defined  by  this- 
Strategic  Plan.  This  evaluation  will 


assess  the  current  sjrstem's  utility  as  the 
primary  method  for  capturing  the 
distribution  of  labor  costs. 

Status  of  Funds  Reporting  Proce$B 

The  Status  of  Funds,  a  financial 
management  reporting  process, 
executed  from  the  Commission's 
automated  financial  management 
system  and  presented  to  executive 
management,  is  the  basis  for  periodic 
reports  of  the  agency's  finanri^«1 
condition  and  usage  of  its  chief 
resource— staff-years.  This  process  will 
be  evaluated  to  determine  how  it  may 
best  facilitate  the  reporting  of  resource 
usage  under  the  new  framework  of  the 
Strategic  Plan. 

Stakeholders 

The  Conunission's  stakeholders-the 
public,  the  Congress,  the 
Administration,  other  federal 
dep>artmen^  and  agencies,  market  users, 
registrants,  the  exchanges,  the  National 
Futures  Association,  and  foreign 
authorities-are  valuable  resources  which 
must  be  tapped  to  provide  critical 
fisedback  on  Commission  goals  anH 
priorities.  Understanding  their 
perspectives  will  assist  the  Commission 
in  clarifying  its  mission  and  directing  its 
resources.  We  will  evaluate  how  best  to 
use  these  partnerships  effectively. 

Leaders/lip 

The  outcome  envisioned  by  the 
Government  Performance  and  Results 
Act  is  improved  efficiency  and 
effectiveness  of  federal  programs 
through  the  establishment  of  a  system  to 
set  goals  for  program  performance  and 
to  measure  the  results. 

As  this  planning  and  reporting 
process  evolves,  the  Commission  will 
evaluate  how  best  to  provide  the 
leadership  and  direction  to  integrate 
program,  cost,  and  budget  infonnatioa 
into  a  reporting  framework  that  allows 
for  fuller  consideration  of  resource 
allocations,  operational  costs,  and  t 
perfDrmance  results. 

Monitming  External  and  Internal 
Factms 

The  Commission  wiU  evaluate  the 
most  effective  method  to  continually 
review  key  bctors,  external  and  internal 
to  the  agency,  which  may  afiiect  how  it 
achieves  its  mission.  This  evaluation 
process  will  ensure  that  the  Commission 
anticipates  futtire  challenges  and  makes 
adjustments  to  its  goals,  outcome 
objectives,  and  activities  before 
potential  issues  and  problems  escalate. 

As  part  of  this  evauiation  the 
Commission  will  continue  its 
refinement  of  vital  systems  such  as  the 
Market  Surveillanoe  System  %vhich 


48626  Federal  Regjater  /  Vol.  62.  No.  179  /  Tuesday,  September  16,  1997  /  Notices 


provides  invaluable  firont-line 
information  on  commodity  futiues  and 
option  trading  on  a  daily  basis,  and  will 
look  to  defining  other  systems  that  may 
provide  assistance  in  anticipating  issues 
and  directing  resources. 

Appendix 

Understanding  the  Fundamentals  of 
Commodity  Futures  and  Options 

What  is  a  Futures  Contract? 
What  is  on  Option  Contract? 
What  is  Price  Discovery? 
What  is  Daily  Cash  Settlamsot? 
What  is  Leverage? 
What  is  Margin? 

Addresses  of  the  Commodity  Exchanges 

Addresses  afCFTC  Offices 

CFTCTeam 

Organizational  Structure 

Stj&ng 

Occupations 

Commission  Concurrence 

Publications  and  Information 

Undentanding  the  Fundamentals  of 
Commodity  Futures  and  Options 

What  Is  a  Futures  Contract? 

A  futures  contract  is  an  agreement 
between  two  parties  to  buy  and  sell  in 
the  future  a  specific  quantify  of  a 
commodity  at  a  specific  price.  The 
buyer  and  seller  of  a  futures  contract 
agree  now  on  a  price  for  a  product  to  be 
delivered  and/or  paid  for  at  a  set  time 
in  the  future,  know  as  the  "settlement 
date."  Although  actual  delivery  of  the 
commodity  can  take  place  in  fulfillment 
of  the  contract,  most  futures  contracts 
are  actually  closed  out  or  "o&et"  prior 
to  delivery. 

What  Is  an  Option  Contract? 

An  option  on  a  commodity  futures 
contract  is  an  agreement  between  two 
parties  which  gives  the  buyer,  who  pays 
a  market  determined  price  known  as  a 
"premium,"  the  right  (but  not  the 
obligation),  within  a  specific  time 
period,  to  exercise  his  option.  Exercise 
of  the  option  will  result  in  the  person 
being  deemed  to  have  entered  into  a 
futures  contract  at  a  specified  price 
known  as  the  "strike  price."  In  some 
cases,  an  option  may  confer  the  right  to 
buy  or  sell  the  underlying  asset  directly, 
and  these  options  are  known  as  options 
on  the  physical  asset. 

What  Is  Delivery  vs.  Cash  Settlement? 

There  are  two  types  of  futures 
contracts,  those  that  provide  for 
physical  delivery  of  a  commodity  or 
other  item  and  those  which  call  for  cash 
settlement.  The  month  during  which 
delivery  or  settlement  is  to  occur  is 
specified  in  the  contract  Thus,  a  July 


futures  contract  is  one  providing  for 
delivery  or  settlement  in  July. 

It  should  be  noted  that  even  in  the 
case  of  deliverable  futures  contracts, 
very  few  actually  result  in  delivery.  Not 
many  speculators  have  the  desire  to  take 
or  make  delivery  of,  for  example,  5,000 
bushels  of  wheat,  or  112,000  pounds  of 
sugar,  or  even  one  million  dollars  worth 
of  U.S.  Treasury  bills.  Rather,  the  vast 
major^  of  speculators  in  futures 
markets  choose  to  realize  their  monetary 
gains  or  losses  by  buying  or  selling 
ofEsetting  futures  contracts  prior  to  the 
delivery  date. 

Selling  a  contract  that  was  previously 
purchased  liquidates  a  futures  position. 
Similarly,  a  futures  contract  that  was 
initially  sold  can  be  liquidated  by  an 
ofEsetting  purchase.  In  either  case,  gain 
or  loss  is  the  difference  between  the 
buying  price  and  the  selling  price. 

Even  hedgers  generally  do  not  make 
or  take  delivery.  Most  find  it  more 
convenient  to  liquidate  their  futures 
positions  and  (if  they  realize  a  gain)  use 
the  money  to  ofiiset  whatever  adverse 
price  change  has  occurred  in  the  cash 
market 

What  Is  Price  Discovery? 

Futures  prices  increase  and  decrease 
largely  because  of  the  myriad  foctors 
that  influence  buyers'  and  sellers' 
judgments  about  what  a  particular 
commodity  will  be  worth  at  a  given  time 
in  the  future  (anywhere  from  less  than 
a  month  to  more  than  two  years). 

As  new  supply  and  demand 
developments  occur,  and  as  new  and 
more  current  information  becomes 
available,  these  judgments  are 
reassessed,  and  the  price  of  a  particular 
futures  contract  may  be  bid  upward  or 
downward.  The  process  of 
reassessment-price  discovery-is 
continuous. 

Thus,  in  January,  tiie  price  of  a  July 
futures  contract  would  reflect  the 
consensus  of  buyers  and  sellers  at  that 
time  as  to  what  the  value  of  a 
commodity  or  item  will  be  when  the 
contract  expires  in  July.  On  any  given 
day,  with  the  arrival  of  new  or  more 
acciuate  information,  the  price  of  the 
July  futures  contract  might  increase  or 
decrease  in  response  to  changing 
conditions  and  expectations. 

Competitive  price  discovery  is  a  major 
economic  function  and  benefit  of 
futures  trading.  The  trading  floor  of  a 
futures  exchange  is  where  available 
information  about  the  future  value  of  a 
commodity  or  item  is  translated  into 
price.  In  summary,  futures  prices  are  an 
ever-changing  barometer  of  supply  and 
demand  and  in  a  dynamic  market,  the 
only  certainty  is  that  prices  will  change. 


What  Is  Daily  Cash  Settlement? 

Once  a  closing  bell  signals  the  end  of 
a  day's  trading,  the  exchange's  clearing 
organization  matches  each  purchase 
made  that  day  with  the  corresponding 
sale  and  tallies  each  member  firm's 
gains  or  losses  based  on  that  day's  price 
changes — a  massive  undertaking 
considering  that  well  over  one  million 
futures  contracts  are  bought  and  sold  on 
an  average  day.  Each  firm,  in  turn, 
calculates  the  gains  and  losses  for  each 
of  its  customers  having  futures 
contracts. 

Gains  and  losses  on  futures  contracts 
are  not  only  calculated  on  a  daily  basis, 
but  they  are  also  credited  and  debited 
on  a  daily  basis.  This  process  is  known 
as  a  daily  cash  settlement  and  is  an 
important  featiue  of  futures  trading.  It  is 
also  the  reason  a  customer  who  incurs 
a  loss  on  a  futvires  position  may  be 
called  to  deposit  additional  funds  into 
his  account — a  margin  call. 

What  Is  Leverage? 

To  say  that  gains  and  losses  in  futures 
trading  are  the  result  of  price  changes  is 
an  accurate  explanation,  but  by  no 
means  a  complete  explanation.  Perhaps 
more  so  than  in  any  other  form  of 
speculation  or  investment,  gains  and 
losses  in  futures  trading  are  highly 
leveraged.  An  understanding  of  leverage 
is  crucial  to  an  understanding  of  futures 
trading. 

The  leverage  of  futures  trading  stems 
from  the  fact  that  only  a  relatively  small 
amount  of  money  (known  as  initial 
margin)  is  required  to  buy  or  sell  a 
fiitiires  contract.  On  a  particular  day.  a 
margin  deposit  of  only  $1,000  might 
enable  you  to  buy  or  sell  a  futures 
contract  covering  $25,000  worth  of 
soybeans.  Or  for  $20,000  you  might  be 
able  to  purchase  a  futures  contract 
covering  an  index  of  common  stocks 
valued  At  $200,000.  The  smaller  the. 
margin  in  relation  to  the  imderlying 
value  of  the  futiires  contract,  the  greater 
the  leverage. 

If  you  speculate  in  futures  contracts 
and  the  price  moves  in  the  direction  you 
anticipated,  high  leverage  can  produce 
large  profits  in  relation  to  your  initial 
margin.  Conversely,  if  prices  move  in 
the  opposite  direction,  high  leverage  can 
produce  large  losses  in  relation  to  your 
initial  margin. 

What  Is  Margin? 

The  margin  reqiiired  to  buy  or  sell  a 
futures  contract  is  a  deposit  of  good 
faith  money  that  can  be  drawn  on  by 
your  brokerage  firm  to  cover  losses  that 
you  may  incur  in  the  course  of  futures 
trading.  It  is  similar  to  money  held  in  an 
escrow  account 
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Minimum  margin  requirements  for  a 
particular  time  are  set  by  the  exchange 
on  which  the  contract  is  traded.  They 
are  typically  about  5%  of  the  current 
value  of  the  commodity  or  asset 
underlying  the  futures  contract. 
Exchanges  continuously  monitor  market 
conditions  and  risks  and.  as  necessary, 
raise  or  reduce  their  margin 
requirements.  Individual  brokerage 
firms  may  reqidre  higher  margin 
amotmts  from  customera  than  the 

exchange-set  minimnmg 

Addresses  of  die  Commodity  Exchanges 
ft  Designated  Self^Regniatoty 
Organizations 

Chicago 

Chicago  Board  of  Trade.  141  West 

Jackson  Boulevard.  Chicago,  IL  60606 
Chicago  Mercantile  Exchange,  30  South 

Wacker  Drive,  Chicago,  IL  60606 
MidAmerica  Commodity  Exchange,  141 

West  Jackson  Boulevard,  Chicago,  IL 

60604 

Kansas  City 

Kansas  City  Board  of  Trade.  4800  Main 
Street,  Kansas  City,  MO  64112 

A4inneapolis 

Minneapolis  Grain  Exchange,  400  South 
Foiuth  Street,  Mirmeapolis,  MN 
55415 

Philadelphia 

Philadelphia  Board  of  Trade,  1900 
Market  Street,  Philadelphia,  PA  19103 

New  York 

AMEX  Commodities  Corporation.  86 
Trinity  Place.  New  York,  NY  10006 


Coffee.  Sugar  &  Cocoa  Exchange,  Inc., 

Four  World  Trade  Center.  New  York, 

NY  10048 
New  York  Cotton  Exchange.  Four  World 

Trade  Center.  New  York,  NY  10048 
New  York  Futures  Exchange.  Four 

World  Trade  Center.  New  York.  NY 

10048 
New  York  Mercantile  Exchange.  One 

Northend  Avenue.  World  Financial 

Center,  New  YoA.  NY  10282 
COMEX  Division 
NYMEX  Division 

Registered  Futures  Association 

National  Futures  Association.  200  West 
Madison  Street,  Suite  1600,  Chic^o, 
IL  60606 

CFTCOt&cm 

Headquartera.  Three  Lafayette  Centre, 

1155  21st  Street.  N.W..  Washington, 

D.C.  20581,  Telephone:  202-418*5000 
Eastern  Regional  Office,  One  World 

Trade  Center.  Suite  3747.  New  York, 

NY  10048,  Telephone:  212-466-2061 
Central  Regional  Office,  300  South 

Riveraide  Plaza.  Suite  1600  North, 

Chicago,  IL  60606,  Telephone:  312- 

353-5990 
Southwestern  Regional  Office,  4900 

Main  Street.  Suite  721.  Kansas  Qty. 

MO  64112,  Telephone:  816-931-7600 
Sub-Office,  510  Grain  Exchange 

Building,  Minneapolis,  MN  55415. 

Telephone:  612-370-3255 
Western  Regional  Office.  Murdock 

Plaza,  10900  WUshire  Boulevard. 

Suite  400,  Los  Angeles,  CA  90024. 

Telephone:  310-235-^783 


CFTCTeam 

Organizational  Structure  ' 

Based  in  Washington,  D.C  the 
Commodity  Futures  Trading 
Conmiission  maintains  regional  offices 
in  Chicago  and  New  York,  and  has 
smaller  offices  in  Kansas  City.  Los 
Angeles,  and  Minneapolis.  TTie  CFTC 
consists  of  five  Commissioners, 
appointed  by  the  President  to  serve 
staggered  five-year  terms.  One  of  the 
Conmiissioners  is  designated  by  the 
President,  with  the  consent  of  Ae 
Senate,  to  serve  as  Chairperson.  No 
more  than  three  Commissioners  at  any 
one  time  may  be  from  the  same  political 
party. 

The  Chairperson  oversees  the 
management  of  the  agency  and  its  five 
major  organizational  units: 

•  Division  of  Economic  Analysis 

•  Division  of  Enforcement 

•  Division  of  Trading  and  Markets 

•  Office  of  the  General  Counsel 

•  Office  of  the  Executive  E>irector 

Staffing 

The  Commission  is  requesting  621 
full-time  equivalent  staff-years,  or  FTEs, 
in  FY  1999.  A  regional  staffing 
distribution  is  shown  below: 

Washington,  D.C  (DC)  370 

Chicago.  IL  (CH)  va\ 

New  York.  NY  (NY) 90 

Los  Angetes,  CA  (LA) 21 

Kansas  City.  MO  (KQ 7 

Minneapolis.  MN  (MN) 2 

Total  Staff  Yean 621 

oooiSMi-ef-r 


CFTC  Staffing  Distribution 


MN 
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Cfccupations 

The  principal  professional  occupations  at  the  Conunission  are  attorney,  economist,  futures  trading  specialist  and 
investigator,  auditor  and  computer  specialist.  These  professionals  are  assisted  in  their  work  by  a  wide  range  of  administra- 
tive and  support  personnel.*  .. 

CFTC  Occupational  Distribution 


Other  Professionab 
18« 


Futures  Tkadiog 

Specialists 

16% 


Auditon/AccoaiAaflCs 
6« 


CoBcuiTBnce 


Biooksley  Bom,  Chairperson 


Joseph  B.  Dial,  Conuxussioner 


John  E.  Toll.  Jr.,  Commissioner 

Barbers  Pedenen  Holum,  Conunissioner 

David  D.  Spears,  Commissioner 
Publications  and  Infoimatioo    .. 

For  a  list  of  other  CFTC  publications 
or  for  more  information  on  the  CFTC, 
please  visit  the  CFTC's  home  page  on 
the  World  Wide  Web.  Our  address  is 
http://www.cftc.gov. 

Or  contact  the  OfBce  of  Public  Affairs, 
Conmiodity  Futures  Trading 
Commission  at:  Three  La&yette  Centre, 
1155  21st  Street,  N.W.,  Washington, 
D.C  20581,  (202)  418-5080. 

[FR  Doc.  g7-243S8  Filed  9-15-97;  8:45  am] 

BHUNQ  COOK  «B1-«1-P 


DEPARTMENT  OF  DEFENSE 

Office  of  tti«  Secratary 

Meeting  of  the  Tasit  Force  on  Defense 
Reform 

AGENCY:  Department  of  Defense,  Task 
Force  on  IDefense  Reform. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  an 
open  meeting  of  the  Task  Force  on 
Ciefense  Reform  (the  Task  Force)  on 
October  21, 1997.  One  purpose  of  the 
meeting  is  to  meet  with  representatives 
of  the  Federal  unions  and  employee 
associations  representing  federal 
employees  in  the  Department  of  Defense 
(DoD).  In  addition,  time  will  be  set  aside 
for  anyone  wishing  to  address  the  Task 
Force  with  ideas  about  streamlining, 
restructuring,  and  reengineering  of 
various  components  or  elements  of  the 
Department.  A  second  notice  containing 
meeting  details  about  the  open  meeting 
will  be  published  in  early  October. 

The  Task  Force  was  established  to 
make  recommendations  to  the  Secretary 
of  Defense  and  Deputy  Secretary  of 
Defense  on  alternatives  for 
organizational  reforms,  reductions  in 
management  overhead,  and  streamlined 
business  practices  in  DoD,  with 


emphasis  on  the  Office  of  the  Secretary 
of  Defense,  the  Defense  Agencies,  the 
DoD  field  activities,  and  the  Military 
Departments. 

Notice  is  also  hereby  given  for  closed 
sessions  of  the  Task  Force  on  Defense 
Reform  on  September  30,  and  Octot>er  2, 
7,  9. 14. 16,  23,  28,  and  30, 1997.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  5  U.S.C, 
Appendix  II,  it  has  been  determined  that 
matters  affecting  national  security,  as 
covered  by  5  U.S.C.  S52b(c)(l)(1988). 
will  be  presented  throughout  the 
meetings,  and  that,  accordingly,  these 
meetings  will  be  closed  to  the  public. 

Dated:  September  11, 1997. 
LM.  Bynum, 

Ahamate  OSD  Federal  Reffster  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-24531  Filed  9-15-97;  8:45  am] 
MJJNQ  COtK  aSOT  X  M 


*  ExacutivM  include  Chairponon,  CommUsiaoan.  uicl  managers  in  the  Senior  Executive  Service.  Other  Protwtinnal*  include  oomputer  anal]f«U.  budget 
and  finance  profassionals.  human  reaource  (peaalists,  and  contracting  offidais. 
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DEPARTMENT  OF  DEFENSE 

Ofllce  of  the  Secracaiy 

Defenae  Science  Board  Taak  FtMca  on 
Year  2000 

ACTION:  Notice  of  advisoiy  committee 
meetings 

•UMMARY:  The  Defense  Science  Board 
Task  Force  on  Year  2000  will  meet  in 
closed  session  on  October  16-17,  and 
November  6-7, 1997  at  Science 
Applications  International  Corporation. 
4001  N.  Fairfax  Drive,  Arlington. 
Virainia. 

The  mission  of  the  Defense  .'^deuce 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  determine 
if  the  priorities  assigned,  resotirces 
allocated  and  fimding  strategy  used  to 
implement  and  Department's  Y2K  five 
phase  process  are  sufficient  to  ensure  all 
mission  critical  systems  will  function 
properly  on,  before  and  after  January  1, 
2000. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  September  11. 1997. 
L.  M.  Bjfuuu. 

AHemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-24528  Filed  9-15-97;  8:45  am) 

■LUNQ  COOK  TOOT  ffi  M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttia  Secretary 

Defenae  Science  Board  Taalt  Force  on 
Nudaar  Deterranca;  Meeting 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Nuclear  Deterrence  will 
meet  in  closed  session  on  September  29, 
at  Headquarters,  STRATCOM,  Offutt 
AFB,  Nebraska;  on  October  15-17,  at 
Los  Alamos  National  Laboratory, 
Albuquerque,  New  Mexico;  and  on 
November  18-19, 1997,  at  SAIC,  4001 
N.  Fair&x  Drive,  Arlington,  Virginia. 
The  mission  of  the  ciefense  Science 
Board  is  to  advise  the  Secretary  of 


Defense  through  the  Under  Secretary  of 
Defense  for  Aojuisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defoise.  At  these 
meetings  the  Task  Force  will  address 
the  U.S.  ability  to  deter  and  prevent  the 
efiisctive  use  of  weapons  of  mass 
destruction  against  U.S.  territory,  forces, 
and  allies. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concon  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  September  11. 1897. 
L.M.  BymoD. 

Ahamate  OSD  Federal  Register  Liaisoa 

Officer.  Department  ofD^nae. 

(FR  DO&-97-24S20  Filed  9-15-97;  8:45  am} 


ACTION:  Notice  of  meeting. 


DEPARTMENT  OF  DEFENSE 

Offica  of  the  Saciatary 

Dafanaa  Sdenca  Board  Taait  Force  on 
Open  Syatema 

ACnON:  Notice  of  Advisory  Committee 
meeting. 


The  Defense  Science  Board 
Task  Force  on  Open  Systems  will  meet 
in  open  session  on  October  9, 1997  at 
Strategic  Analysis.  Inc.,  4001  N.  Fairfax 
Drive,  Arlington,  \^rginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Marya 
Bavis  at  (703)  527-5410. 

Dated:  Septembw  11, 1997. 
ImM.  Dyuiuu, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  97-24532  Piled  9-15-97;  8:45  am) 
■LUNQ  COOC  S00S-O4-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armament  RatooUng  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Taalc  Force  (PPTF);  Meeting 

AQBiCY:  Department  of  the  Army.  DOD. 


summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  givm  of  the  next 
meeting  of  the  Armament  Retooling  and 
Manu&cturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF).  The  PPTF  is 
chartered  to  develop  new  and 
innovative  methods  to  mniptiitn  the 
government-owned.  contractor-<^)erated 
ammunition  industrial  base  and  retain 
critical  skills  for  a  national  emergency. 
This  meeting  will  update  attendees  on 
the  status  of  ongoing  actions  with 
decisions  being  made  to  close  out  or 
continue  these  actions.  Topics  for  this 
meeting  include  ARMS  Program 
Update,  Future  Funding,  Program 
Continuance,  and  Production  Base 
Assessment.  This  meeting  is  open  to  the 
public. 

Date  of  Meeting:  October  16, 1997. 

Place:  Washington  Hilton  Hotel.  1919 
Connecticut  Avenue.  NW.  Washi^ton. 
DC  20009. 

Time:  8  am— 5  pm. 
FOR  FURTHER  aTORMATION  CONTACT: 
Mr.  Elwood  H.  Weber,  ARMS  Task 
Force,  HQ  Army  Materiel  Command, 
5001  Eisenhower  Avenue,  Alexandiia, 
Virginia  22333;  phone  (703)  617-9788. 
SUPPI^kCNTARY  MFORMATKM: 
Participants  are  encoiuaged  to  make 
reservations  immediately  by  calling 
(202)  483-3000  and  mentioning  the 
ARMS  Conference  to  obtain  the 
negotiated  rate  of  $130.00.  The  Metro 
Stop  for  this  hotel  is  Dupont  Circle. 
Request  you  contact  Donna  Ponce  on 
the  ARMS  Team;  phone  (309)  782-4535, 
if  you  will  be  attending  the  meeting,  so 
that  our  roster  of  attendees  is  actnirate. 
This  number  may  also  be  used  if  other 
assistance  regartling  the  ARMS  meeting 
is  required. 

MaryV.YoolB, 

Alemate  Army  Federal  Regista-  Liaison 
Officer. 

(FR  Doa  97-24576  FUed  9-15-07;  8:45  am] 

BRIMQ  0001  3710-0(41 


DEPARTMENT  OF  DEFENSE 
Department  of  ttia  Army 
Performance  ftoview  I 


AQSICY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

NUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  1. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT. 
David  Stokes.  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
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Secretary  of  the  Army,  Manfmwer  & 
Reserve  Affairs,  111  Army,  Washington, 
DC  20310-0111. 

suppLa»fTARY  information:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  oCBcial  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  Office  of  the 
Secretary  of  the  Army  are: 

1.  Ms.  Alma  B.  Moore.  Office  of  the 
Assistant  Secretary  of  the  Army 
(Installations,  Lotties  and 
Environment). 

2.  Dr.  A.  Michael  Andrews  II,  Office 
of  the  Assistant  Secretary  of  the  Army, 
(Research,  Development  and 
Acquisition). 

3.  Mr.  CA.  Arigo.  Army  Audit  Agency 
(AAA). 

4.  Mr.  David  Borland.  Office  of  the 
Director  of  Information  Systems  for 
Command,  Control,  Communications, 
and  Computers. 

5.  Mr.  Steven  Dola,  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works). 

6.  Ms.  Sheila  Clarke  McCready,  Office 
of  the  Chief  of  Legislative  Liaison. 

7.  Ms.  Tracey  L.  Pinson,  Office  of 
Small  and  Disadvantaged  Business 
Utilization. 

8.  Mr.  Matt  Reres,  Office  of  General 
Counsel. 

9.  Ms.  Carol  Ashby  Smith,  Office  of 
the  Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  AfEairs). 

10.  Mr.  Robert  W.  Young,  Office  of  the 
Assistant  Secretary  of  the  Army 
(Financial  Management  and  Controller). 

11.  Mr.  Walter  W.  Mollis  (Alternate), 
Office  of  the  Deputy  Under  Secretary  of 
the  Army  (Operations  Research). 

12.  Ms.  Jane  L  Matthias  (Alternate), 
Office  of  the  Assistant  Secretary  of 
Defense  (Legislative  Affairs). 

13.  Mr.  Francis  E.  Reardon 
(Alternate),  AAA. 

Cfgury  D.  Showahar. 

Anny  Federal  Register  Liaison  Officer. 

rFR  Doc.  97-24574  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Membership  of  ttw  Defense  Special 
Weapons  Pertormance  Revlaw  Board 

agency:  Defense  Special  Weapons 
Agency,  DoD. 

ACTION:  Notice  of  membership  of  the 
Defense  Special  Weapons  Agency 
Performance  Review  Board. 


r:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRE)  of  the 
Defense  Special  Weapons  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C  4314(c)((4).  The 
Performance  Review  Board  shall 
provide  feir  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  make  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense  Special 
Weapons  Agency. 

EFFECTIVE  DATE:  The  effective  date  of 
service  for  the  appointees  of  the  DSWA 
PRB  is  on  or  about  October  22,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  DIAl^ALFRED,  Civilian  Personnel 
Management  Division  (MPC),  (703)  325- 
1106,  Defense  Special  Weapons  Agency, 
Alexandria.  Virginia.  22310-3398. 
SUPPLEMENTARY  MFORMATKM:  The 
names  and  titles  of  the  members  of  the 
DSWA  PRB  are  set  forth  below.  All  are 
DSWA  ofBcials  unless  otherwise 
identified: 

Dr.  George  W.  Ullrich,  Deputy  Director 
Mrs.  Joan  Ma  Pieira,  Director  for 

Electronics  and  Systems 
Dr.  Leon  A  Wittwer.  Chief  Weapons 

Lethality  Division 
Dr.  Richard  Burke,  Director,  Operations, 

Analysis  &  Procurement  Planning 

Division,  Office  of  the  Secretary  of 

Defense 
Ms.  Lisa  Bronson,  Director,  NATO 

Policy.  Under  Secretary  of  Defense  for 

Policy,  Office  of  the  Secretary  of 

Defense 

The  following  DSWA  officials  wjll 
serve  as  alternate  members  of  the  DSWA 
PRB,  as  appropriate. 
Mr.  Robert  L.  Brittigan,  General  Coimsel 
Mr.  Frederick  S.  Celec,  Deputy  Assistant 

to  the  Secretary  of  Defense  (Nuclear 

Matters). 
Mr.  Michael  K.  Evenson.  Deputy 

Director.  Operations  Directorate 
Mr.  David  G.  Freeman,  Director, 

Acquisition  Management  Office 
Dr.  Kent  L.  Goering,  Chief,  Hard  Target 

Defeat  Program  Office 
Mr.  Richard  L.  Gullickson,  Chief, 

Simulation  and  Test  Division 
Dr.  Don  A.  Linger,  Director  for  Programs 


Mr.  Clifton  B.  McFarland,  Jr.,  Director 

for  Weapons  Effects 
Dr.  Michael  J.  Shore,  Chief,  Special 

Programs  Office 
Mr.  Robert  C.  Wriib,  Chief,  Electronics 

Technology  Division 

Dated:  September  11. 1997. 
LM.9ytum, 

Alternate  OSD  Federal  Registar  Liaiaon 
Officer.  Department  of  Defense. 
[FR  Doc.  97-Z4530  Filed  9-15-97;  8:45  am] 
WLUNO  COCC  S00»  0<  M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Aniiy 

Corps  of  Enginaars 

Intent  To  Prepare  A  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Propoaed  Aviia  Beach 
Remediation  Plan  in  San  Lula  OMapo 
County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  as  implemented  by 
the  regulations  of  tbe  Council  on 
Environmental  Quality  (CEQ),  40  CFR 
1500-1508,  Corps  of  Engineers 
announces  its  intent  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  evaluate  the  potential  effects  of  the 
proposed  Avila  Beach  Remediation  Plan 
on  tbe  environment.  To  eliminate 
duplication  of  paperwork,  the  Corps  of 
Engineers  intends  on  combining  the 
DEIS  with  the  existing  Draft 
Environmental  Impact  Report  (DEIR) 
prepared  by  the  Cotmty  of  San  Luis 
Obispo  and  California  Regional  Water 
Quality  Control  Board  per  40  CFR 
1560.2  and  1506.4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Any  questions  regarding  the  proposed 
action  and/or  issuance  of  the  DE3S  may 
be  directed  to:  Ms.  Tiffany  Welch,  (805) 
641-2935.  Regulatory  Branch.  U.S. 
Army  Corps  of  Engineers,  2151 
Alessandit)  Drive.  Suite  255,  Ventura, 
California  93001  (e  mail: 
twelch9spl.usace.army.mil). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Union  Oil  of  California  (UNOCAL) 
has  spilled  petroleum  products, 
including  gasoline,  diesel  and  crude  oil, 
to  soil  and  ground  water  beneath  the 
beach  and  intertidal  area  of  Avila  Beach. 

The  beach  plume  nms  from  Avila 
Beach  Drive  to  atmut  even  with  San  Luis 
Street  with  an  additional  area  off  of  San 
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Antonio  Street.  Contamination  has  been 
identified  at  depths  ranging  from  0.5 
feet  at  the  west  end  of  the  beach  to  25 
feet  near  the  pier.  The  highest 
concentration  level  observed  in  a 
sample  has  been  61,000  parts  per 
million  (ppm)  located  near  the  pier  at 
about  the  high  tide  line  at  a  depth  of 
11.5  feet.  The  average  total  recoverable 
hjrdrocarbon  (TPH)  value  is 
approximately  4,100  ppm  at  an  average 
depth  of  10  feet  The  highest  benzene, 
toluene,  ethylbenzene.  and  xylene 
(BTEX)  value  observed  has  been  760 
ppm,  located  down  from  San  Francisco 
Street  at  a  depth  of  13.5  feet. 

The  intertidal  plume  extends  seaward 
along  the  pier  to  at  least  a  distance  of 
400  feet  south  of  Front  Street  with  TPH 
concentrations  as  high  as  63,000  ppm. 
The  seaward  extent  of  this  plume  has 
not  been  determined.  This  part  of  the 
plume  is  covered  with  water  except  for 
periods  with  extremely  low  tides  during 
full  and  new  moons. 

2.  Propoeed  Action 

UNOCAL  has  applied  to  the  Corps  of 
Engineen  (Corps)  for  a  Department  of 
the  Army  permit  to  conduct  remediation 
activities  oceanward  of  the  high  tide 
line  (7.2  feet  Mean  Lower  Low  Water)  at 
Avila  Beach.  Current  activities  that  lie 
within  the  Corps*  regulatory  jurisdiction 
include  the  installation  of  wave  energy 
dissipator  cofferdams,  solidification  of 
hydrocarbon  and  hydrocarbon-affected 
sediment  underlying  the  East  Beach 
area,  and  no  action  for  contamination  in 
the  intertidal  zone. 

3.  Scope  of  Analysis 

The  scope  of  analysis  of  the  DEIS 
includes  the  entire  Avila  Beach  area, 
intertidal  zone,  and  San  Luis  Obispo 
Creek  estuary  located  in  the  conununity 
of  Avila  Beach,  San  Luis  Obispo 
County,  Califcvnia. 

4.Altenutii 


The  following  alternative  remedial 
technologies,  and  combinations  thereof, 
are  being  considered:  (1)  No  action;  (2) 
Excavation;  (3)  Steam  Stripping;  and  (4) 
Oxygen/Nutrient  Delivery. 

5.  Scoping  Process 

a.  Federal,  State,  and  local  agencies 
and  other  interested  private  citizens  and 
orgtmizations  are  encouraged  to  send 
their  Mnritten  comments  to  Ms.  Tifhny 
Welch  at  the  address  provided  above. 
This  scoping  comment  period  wiU 

expire  30  days  frxjm  this  date  of  this  ^ 
notice. 

b.  Significant  issues  to  be  analyzed  in 
depth  in  the  DEIS  include  biological 
resources,  surfece  and  ground  water 
quality,  air  quality,  recreation,  erosion/ 


sedimentation,  noise,  transportation, 
aesthetics  and  socioeconomics. 

c.  Coordination  will  be  undertaken 
writh  the  U.S.  Environmental  Protection 
Agency,  U.S.  Fish  and  Wildlife  Service, 
Qdifomia  Department  of  Fish  and 
Game,  California  Regional  Water 
Quality  Control  Board,  and  the 
California  Coastal  Commission. 

6.  Scoping  Meetings 

A  scoping  meeting  will  be  held  on 
October  7, 1997  from  6-8  pjn.  to  assess 
preliminary  issues  relative  to 
UNOCAL'S  proposed  remediation  plan. 
The  scoping  meeting  will  be  held  on  the 
top  Qoor  of  the  Community  Center,  191 
San  Miguel  Street,  Avila  Beach. 
Participation  in  the  scoping  meeting  by 
Federal,  state,  and  local  agencies,  and 
other  interested  private  citizens  and 
organizations  is  encouraged. 

7.  DEIS  Schedule 

The  current  schedule  estimates  that 
the  DEIS  will  be  available  for  public 
review  and  comment  in  November  1997. 
SobartL.  Davis, 

Ck>lonel,  Corps  of  Engineers,  District  Engirteer. 
(FR  Doc  97-24573  Filed  9-15-97;  8:45  am) 
MLUNQ  CODE  Sno-KF-M 

DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttia  Army 

Corpa  of  Englnaara 

Coaalal  Engineering  Research  Board 
(CERB) 

AQBICV:  U.S.  Army  Corps  of  Enginens, 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Conmxittee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dotes  of  Meeting:  October  16-17, 
1997. 

Place:  New  York,  New  Yoit 

Time:  9:30  a.m.  to  5:00  p.m.  (October 
16, 1997);  8:30  ajn.  to  5:00  pjn. 
(October  17, 1997) 

FOR  FURTHER  MFORMATKM  CONTACT: 
Inquiries  cmd  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to  Dr. 
James  R.  Houston,  Acting  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  En^eer  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199.  Phone:  (601)  634-2000. 
SUPPLEMENTARY  INFORMATION: 


Proposed  Agenda 

The  66th  meeting  of  the  Coastal 
Engineering  Research  Board  meeting 
will  be  hosted  by  the  U.S.  Army 
Engineer  Division,  North  Atlantic,  and 
the  U.S.  Army  Engineer  District,  New 
Yorit.  The  Board  members  will  tour  the 
coastal  areas  of  New  York  and  New 
Jersey  on  October  16.  The  Board  will 
then  go  into  Executive  Session  at  the 
District  office  the  afternoon  of  October 
16, 1997.  On  October  17,  the  civilian 
members  of  the  Board  will  hear 
planning  study  presentations  including 
Atlantic  Coast  of  New  York  Monitoring 
Program,  South  Shore  of  Staten  Island, 
and  Fire  Island  Inlet  to  Montauk  Point 
Reformulation  Study;  pro)ect  design 
presentations  includixig  Long  Beech 
Feasibility  Design,  West  of  Shiimecock 
Inlet  Interim  Design,  and  Fire  Island 
Interim  Design;  Shiimecock  Inlet  Design 
and  Construction;  projects  in 
construction  including  Rockaway 
Beach,  Coney  Island.  Westhampton,  and 
Sea  Bright  to  Manasquan;  nourishment 
issues/sand  resources;  and  environment 
concerns. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  is  limited, 
advance  notice  of  intent  to  attend, 
although  not  required,  is  requested  in 
order  to  assure  adequate  arrangements 
for  those  wishing  to  attend. 
Jamas  R.  Honstoo, 
Acting  Executive  Secretary. 
[FR  Doc.  97-24577  Filed  9-15-97;  8:45  am] 
BKUNe  COOK  Snfr#U-M 


DEPARTMENT  OF  DEFBttE 
Dapartmant  of  tha  Army 
Corpa  of  Enginaars 

Oram  of  Exckialva  Ueertaa 

AQOICY:  U.S.  Army  Corps  of  Engineers. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
announces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
under  the  following  patents.  Any 
license  granted  shul  comply  with  35 
U.S.C  209  and  37  CFR  Part  404. 

Potent  No.:  5,567,078. 

Title:  Method  for  Forming  a  Sloped 
Face  Ice  Control  Surfece. 

Issue  Dote:  10/22/96. 

Patent  No.:  5,567,950. 

Title:  Bispectral  Lme  Marker. 

Issue  Date:  10/22/96. 

Patent  No.:  5,585,799. 

Title:  Microwave  Doppler  Radar 
System  for  Detection  and  Kinematic 
Measurements  of  River  Ice. 
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Issue  Dote;  12/17/96. 

Patent  No.:  5,588,783. 

Title:  Soil  Reinforcement  with 
Adhesive-Coated  Fibers. 

Issue  Date:  12/31/96. 

Potent  Afo.;  5,595,561. 

Title:  Low-Temperature  Method  for 
Containing  Thermally  Oegradable 
Hazardous  Wastes. 

Issue  Date:  1/21/97. 

P&tent  No..  5,601,906. 

Title:  Geosynthetic  Barrier  to  Prevent 
Access  to  Contaminated  Sediments. 

Issue  Date:  2/11/97. 

Patent  No.:  5,605,570. 

Title:  Alkali- Activated  Glassy  Silicate 
Foamed  Concrete. 

Issue  Date:  2/25/97. 

Patent  No.:  5,605,744. 

Title:  Laminated  Paper  Glass 
Camouflage. 

Issue  Date:  2/25/97. 

Patent  No.:  5.609.418. 

Title:  Clapeyron  Thermometer. 

Issue  Date.  3/11/97. 

Patent  No.:  5.614,659. 

Title:  Pore- Air  Pressure  Measurement 
Device  for  Use  in  High  Shock 
Environments. 

Issue  Date:  3/25/97. 

Patent  No.:  5.614.893. 

Title:  Ground  Condition  Monitor. 

Issue  Date:  3/25/97. 

Patent  No.:  5.624.492. 

Title:  Heat  Treatment  in  the  Control  of 
the  Setting  of  Cement. 

Issue  Date:  A/29/97. 

Patent  No:  5,634,7*2. 

Title:  Bulkhead  for  and  Method  for 
Dry  Isolation  of  Dam  Gates. 

Issue  Date:  6/3/97. 

Patent  No.:  5,«35,710. 

Title:  Subsiuface  Penetrometer 
Radiation  Sensor  Probe  and  System. 

Issue  Date:  6/3/97. 

Patent  No.:  5,639,195. 

Title:  Helical  Panel  Fasteners. 

Issue  Date:  6/1 7/97. 

Patent  No.:  5,644.314. 

Title:  Portable  Geophysical  System 
Using  an  Inverse  Collocation-Type 
Methodology. 

Issue  Date:  7/1/97. 

Patent  No.:  5,657.927. 

Title:  Central  Tire  Infladon  Controller 

Issue  Date:  7/15/97. 

Patent  No.:  5.648,724. 

Title:  Metallic  Time-Domain 
Reflectometry  Roof  Moisture  Sensor. 

Issue  Date;  7/15/97. 

Pdtent  Ato.  5,651,200. 

Title:  Debris  Exclusion  Devices  for  an 
Augerhead  Type  Hydraulic  Dredge 
System. 

Issue  Date:  7/29/97. 


U  Humphreys  Engineer  Center 
Support  Activity,  Office  of  Counsel, 
7701  Telegraph  Road,  Alexandria. 
Virginia  22315-3860. 
DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice.  However,  no  exclusive  or 
partially  exclusive  license  shall  be 
granted  imtil  90  days  from  the  date  of 
this  notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  L.  Howland,  (703)  428-6672  or 
Alease  J.  Beiry.  (703)  428-8160. 
SUPPLEMENTARY  MFORMATKM:  USP 
5,567.078  is  a  method  of  controlling  a 
breakup  ice  run  without  interfering  with 
the  natural  river  flow,  thus  reducing  the 
possibility  of  flooding  caused  by  the 
breakup  of  river  ice. 

USP  5,567,950  is  a  passive,  rigid, 
durable,  and  inexpensive  lane  marker 
device  that  allows  for  remote 
observations  of  visual  and  infrared 
electromagnetic  signatures. 

USP  5,585,799  is  a  system,  unaffected 
by  d<«rlcnft«M  or  low  visibility  conditions, 
for  detecting  river  ice  motions  and 
determining  river  ice  kinematic 
measurements  without  the  need  for  a 
human  observer. 

USP  5.588.783  is  an  improved  method 
of  soil  stabilization  utilizing  a  variety  of 
natural  or  synthetic  fibers  and  adhesive 
coating  for  use  in  such  things  as  berms 
or  embankments. 

USP  5.595.561  is  a  method  of 
producing  a  concrete  wasteform  with  an 
aggregate  comprised  of  pellets  formed 
from  a  waste-polymer  mixture  which 
are  treated  with  an  epoxy  coating  and  a 
ailicate-based  powder. 

USP  5,601,906  is  a  method  and 
apparatiis  to  prevent  wildlife  from 
ingesting  contaminated  sediments  in 
wetlands  and  other  areas  where  the 
sediment  forms  part  of  the  natural 
setting  for  the  wildlifo,  avoiding  the 
destruction  or  alteration  of  the  natural 
habitat,  or  the  construction  of  landfill 
liners  or  caps. 

USP  5,605,570  is  a  composition  and 
method  of  utilizing  blast-furnace  slag 
waste  products  or  other  metallurgical 
slags,  sodium  peroxide,  and  water  to 
produce  a  foamed  concrete  that  is 
strong,  lightweight,  and  which  hardens 
and  gains  strength  rapidly. 

USP  5,605.744  is  a  material  and 
method  of  composing  rigid  composite 
laminates  of  paper  and  fibrous  glass 
layers  for  use  in  camouflage, 
concealment  and  deception. 

USP  5,609,418  is  a  Ugh  resolution 
solid/liquid,  pressure  responsive 
thermometer  which  measures  the  large 
pressure  changes  which  result  when  a 
mixture  of  a  liquid  and  its  solid  are 


subjected  to  a  temperature  change  below 
the  equilibrium  melting  temperature  of 
the  bulk  material. 

USP  5,614,659  is  a  device  for 
acctuvtely  and  repeatedly  measuring 
[>ore-air  pressure  in  the  vicinity  of  an 
explosive  blast  through  the  use  of  a 
shock  resistant  housing  containing  a 
plurality  of  pressure  sensing  ports,  Mrith 
a  filter  mounted  in  each  port  and  a 
sensor  «vithin  the  housing  for  sensing 
the  air  pressure  at  each  of  the  ports. 

USP  5,614,893  is  a  device  for 
obtaining  collecting,  and  transmitting 
data  indicative  of  the  electromagnetic 
properties  of  the  surrounding  earth 
which  can  be  used  to  monitor  the 
structural  integrity  of  earthen  works, 
such  as  leavees.  to  determine  the 
movement  of  contaminants  through  a 
ground  area,  to  determine  contaminants 
in  landfills,  dredge  materials,  or 
groundwater,  or  to  detect  the  movement 
of  heavy  equipment  over  the  ground. 

USP  5.624,492  is  a  method  of  slowing 
down  the  hardening  of  cement  without 
using  chemical  retarders  by  heat  treating 
the  cement  to  form  aa  amorphous, 
glassy  shell  on  the  outside  of  the  cement 
particles. 

USP  5,634,742  is  a  new  type  of 
bulkhead  for  use  in  the  repair  and 
maintenance  of  dam  gates  which  can 
easily  be  assembled  and  floated  into 
position  adjacent  to  a  dam  gate. 

USP  5,635,710  is  an  improved  device 
for  measuring  radiation  in  subsurface 
formations  by  utilizing  a  detachable 
sleeve  to  strengthen  and  protect  the 
sensor  probe,  and  once  the  probe  has 
been  inserted  into  the  subsurfoce,  the 
detachable  sleeve  allows  for  more 
accurate  measurement  of  radiation 
levels. 

USP  5.639,195  is  a  novel  fastener 
which  can  be  used  either  to  fasten 
parallel  spaced  panels  together  and 
maintaining  a  predetermined  spacing 
between  panels,  or  to  fosten  panels 
parallel  to  walls  while  maintaining  a 
predetermined  space  between  the  panel 
and  the  wall. 

USP  5.644,314  is  a  portable  ground 
penetrating  high  resolution  radar  system 
that  can  perform  target  and  media 
identification  in  real-time  utilizing  a 
digitally  controlled  phase  shifter. 

USP  5,647,927  is  an  automated 
system  which  adjusts  the  air  pressure  in 
the  tires  of  a  vehicle  to  optimize  fuel 
consumption,  tire  wear,  and  road 
deterioration. 

USP  5,648,724  is  an  apparatus  for 
detecting  the  presence,  location,  and 
extent  of  moisture  in  a  roof  by 
transmitting  an  electrical  pulse  through 
a  transmission  line  embedded  in  the 
roof  and  using  a  signal  analyzer  to 
interpret  the  transmitted  pulses.    * 
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USP  5,651,200  is  an  improved  small 
augerhead  type  dredge  system  which 
reduces  clogging  of  the  system's  pump 
impeller  intake  eye  by  utilizing  a  cutter/ 
grate  device  to  prevent  ingestion  of 
debris  into  the  system's  pump  by 
cutting  up  vegetation  and  excluding 
debris  prior  to  entry  into  the  pump's 
impeller  eye,  and,  by  utilizing  a 
transition  box  structiire  behind  the 
augerhead  that  has  a  back-flush  and  a 
manual  clean-out  box. 

Applications  for  an  exclusive  or 
partially  exclusive  license  should 
contain  the  information  set  forth  in  37 
CFR  Part  404.8.  Applications  will  be 
evaluated  utilizing  the  following 
critraia:  (1)  Ability  to  manufacture  and 
market  the  technology;  (2) 
Manufocturing  and  marketing 
capability;  (3)  Time  required  to  bring 
technology  to  market  and  production 
rate;  (4)  Royalties;  (5)  Technical 
capabilities;  and,  (6)  Small  Business 
status. 


GwforfD. 

Army  Federal  Regitter  Liaison  Officer. 

[FR  Doc.  97-24575  Filed  9-15-97;  8:45  am) 


DEPARTMBfT  OF  DEFENSE 
Department  of  tha  Navy 
Privacy  Act  of  1974;  Systam  of 


AQBICV:  Marine  Ctnps.  Department  of 

the  Navy.  IX3D.. 

ACTION:  Amend  a  record  system. 

summary:  The  U.S.  Marine  Corps 

proposes  to  amend  a  system  of  records 

in  its  inventory  of  record  systems 

subject  to  the  Privacy  Act  of  1974  (5 

U.S.C.  552a).  as  amended. 

DATES:  The  amendment  will  be  efiBactive 

September  16,  1997. 

ADDRESSES:  Send  comments  to  the 

Heed,  FOIA  and  Privacy  Act  Section. 

Headquarters.  U.S.  Marine  Corps,  2 

Navy  Annex,  Washington,  DC  20380- 

1775. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 

B.  L.  Thompson  at  (703)  614-4008  or 

DSN  224-4008. 

SUPPLBMENTARY IVORMATION:  The  U.S. 

Marine  Corps  record  system  notices  for 

records  systems  subject  to  the  Privacy 

Act  of  1974  (5  U.S.C.  552a),  as  amended, 

have  been  published  in  the  Federal 

Register  and  are  available  from  the 

address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a).  as 
amended,  which  would  require  the 
suhmisaion  of  a  new  or  altnted  systam 
report  for  each  system.  The  spedfic 


changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 
Dated:  September  11. 1997. 

L.M.BjnnBL 

Alternate  OSD  Federal  Repster  Liaison 
Officer,  Department  of  Defense. 

MMN00010 

SYSTBINAME: 

Personnel  Services  Woridng  Files   . 
(February  22,1993.  58  FR  10664). 

CHANQES: 

•        •        •        •        • 


Delete  the  last  four  words  in  the  entry 
and  replace  with  a  period  and  add  the 
following  sentence  'Key  Volimteer 
Network  (KVN)  personnel  or  Chaplains 
will  use  this  information  to  contact  the 
next  of  kin  on  family  matters,  to  include 
decedent  afiEairs.' 


RKOND  aOURCe  CATBOOMEt: 

In  line  one.  delete  the  words  'Marine 
Corps  Manpower  Management  System; 
Joint  Uniform  Military  Pay  System'  and 
replace  with  'Marine  Corps  Total  Force 
System'. 


MMN00010 
SVSTBINAMC: 

Personnel  Services  Woridng  Files. 

SYSTBI  I.0CAT10H: 

All  Marine  Corps  activities.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

CATnOfKS  OF  MOIVnUAtS  COVERS)  BY  TME 
SYSTBI: 

Members  and  former  members  of  the 
Marine  Corps  and  Marine  Corps 
Reserve;  permanenUy  and  temporarily 
retired  members  of  the  Marine  Corps 
and  Marine  Corps  Reserve;  members  of 
the  Fleet  Marine  Corps  Reserve;  Federal 
civil  service  employees  of  the  Marines 
Corps;  and  dependents,  survivors  or 
appointed  agents  of  the  foregoing.  Some 
information  about  dependents  and  other 
members  of  frunilies  or  former  fiunilies 
of  Marine  Corps  personnel  may  be 
included  in  files  pertaining  to  the 
Marine.  Inquiries  from  the  general 
public,  wdiether  addressed  directiy  to 
HQMC  or  received  via  a  third  party, 
may  be  xetainad  togather  with 
information  obtained  in  the  course  of 


completing  required  action  or  in 
preparing  a  response. 

CATEOOMES  OF  RECORDS  M  THE  SYSTBI: 

Files  contain  information  pertaining 
to  identification;  prior  service;  location 
and  addresses;  decedent  aCEairs;  military 
honors  at  funerals;  recovery  of  remains; 
casualty  notification;  condolence  letters 
to  next  of  kin;  transportation,  passports 
and  visas  for  next  of  kin  of  casualties 
medically  warranted  overseas;  miming 
persons;  prisoners  of  war,  reserve 
disability  benefits;  casualty  statistics; 
certification  of  eligibility  for  avrard  of 
Purple  Heart  Medal;  death  benefits  and 
annuity  payments;  Official  reports  of 
casualt]r;  certification  of  lifs  insurance 
coverage;  investigative  reports;  travel  of 
dependents;  reports  and  death 
certificates  substantiating  casualty 
status;  intelligence  reports  concerning 
missing  and  captured  members;  prior 
and  present  marital  stetus;  dissolution 
of  prior  marriages;  birth,  marriage  and 
death  certificates;  adopting  of  children; 
financial  responsibility;  child  support; 
claims  of  non-support;  personal  health 
and  welfare  reports;  alien  marriages; 
conduct  and  personal  history  as  it 
pertains  to  marriage  and  its 
responsibilities;  medical  information; 
garnishment  of  pay;  powers  of  attorney; 
personal  financial  records;  police  and 
fire  reports;  records  of  emergency  data; 
mediral  care;  use  of  exchanges, 
commissaries  and  theaters;  recovery  of 
invalid  dependent  identification  and 
privil^e  cards;  correction  of  naval 
records;  defense  related  employmmt; 
veterans  rights,  benefits  and  privileges; 
awards,  recommendations  and/or 
issuances;  Survivor  Benefit  Plan; 
preseparation  coimseling;  civil 
readjustment;  Retired  Serviceman's 
Family  Protection  Plan;  residence;  basic 
allowance  for  quarters;  leave  and 
liberty;  financial  assistance;  extensions 
of  emergency  leave;  in  service  FHA 
mortgage  insurandb  loans; 
reimbursement  fc»  damage  to  or  loss  of 
personal  property;  transportation  of 
household  goods;  claims  against  the 
government;  lost,  damaged  or 
abandoned  property;  medical  bills; 
determinations  of  dejjendency  status; 
claims  against  commercial  carriera, 
insurers,  and  contractors;  depoident 
identification  and  privilege  cards; 
official  correspondence  (including 
correspondence  hoia  Marines,  their 
femilies,  attorneys,  doctors,  lav^ers. 
clergymen,  adm^ustrators/executors/ 
guardians  of  estates.  Ammcan  Red 
Cross  and  other  welfare  agencies  and 
the  general  public,  whether  addressed 
directiy  to  the  Marine  Corps  or  via  third 
parties);  internal  routing  md  processing 
or  personal  afEairs  mattOTs;  and  records 
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of  interviews  and  telephonic 
conversations. 

AUTHOfVnr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1071-1087, 
1441-1442, 1444-1455, 1475-1488, 
2771;  37  U.S.C.  401.  551,  et.seq.;  38 
U.S.C.  4301-4307;  and  E.O.  11016. 

PUM>06£(S): 

To  provide  a  record  for  use  in  the 
administration  of  programs  concerning 
the  personal  welfare  of  Marines  and 
their  dependents  and/or  survivors.  Key 
Volunteer  Network  (KVN)  persoimel  or 
Chaplains  will  use  this  information  to 
contact  the  next  of  kin  on  bmily 
matters,  to  include  decedent  affairs. 

ROUTINE  USES  OF  RECORDS  MAMTMNEO  M  THE 
SYSTBI,  MCUIDMQ  CATEQORES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

Records  are  used  by  intelligence  and 
other  government  agencies  assisting  in 
the  investigation  of  circumstances  of 
casualty  and  in  accounting  for 
personnel  who  are  deceased  (body  not 
recovered),  missing,  captured,  or 
detained. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMG.  ACCESSING,  RET  AMMO,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  vertical 
strip  files,  microfiche  and  card  files 
stored  in  filing  cabinets,  shelves,  tables 
and  desks. 

m 

retrievabhjty: 

Files  are  accessed  and  retrieved  by 
subject  matter  and  by  individual. 
Identification  of  individual  is  by  name 
or  Social  Security  Number. 

SAFEGUARDS: 

Building  is  located  in  controlled 
access  area  with  security  guards  on  24 
hour  duty.  Access  to  information 
contained  in  the  files  is  limited  to 
Officials  and  employees  of 
Headquarters,  U.S.  Marine  Corps  acting 
in  their  official  capacity  upon 
demonstration  of  a  need-to-know  basis. 
Records  held  by  field  activities  are 
maintained  in  areas  accessible  only  to 
authorized  personnel  that  are  properly 
screened,  cleared  and  trained-  Locked 
and/or  guarded  offices. 


RETBnXM  AND  disposal: 

Files  are  retained  for  differing  lengths 
of  time,  depending  upon  the  purpose  of 
the  information  contained  therein. 
Death  benefit  data  are  retained  for  five 
years  and  then  destroyed;  records  of 
emergency  data  are  retained  until  the 
Marine's  death  or  separation  from  active 
duty  or  active  reserves;  Department  of 
Defense  Reports  of  Casualty  are  retained 
for  such  period  as  deemed  necessary, 
and  then  transferred  to  the  Historical 
Division,  Headquarters,  U.S.  Marine 
Corps;  casualty  statistics  and  rosters, 
and  statistical  reports  are  retained  for 
such  period  as  deemed  necessary  and 
then  transferred  to  Historical  Division, 
Headquarters,  U.  S.  Marine  Corps  or 
destroyed  as  deemed  appropriate; 
missing  and  captured  personnel  data 
and  unusual  miscellaneous  casualty 
topic  data  are  retained  for  such  period 
as  deemed  necessary  and  then 
destroyed;  files  concerning  dependency 
determination  are  retained  for  une  year 
and  then  destroyed;  files  concerning 
veterans  rights,  benefits  and  privileges 
are  retained  indefinitely  or  until  the 
member  and  all  eligible  survivors  are 
deceased;  files  concerning  correction  of 
naval  records  are  destroyed  upon 
completion  of  action:  files  regarding 
adjudication  of  claims  against  the 
government  are  retained  for  six  months 
and  then  destroyed;  files  containing 
information  which  could  be  considered 
to  be  derogatory  nature  are  disposed  of 
as  directed  by  competent  authority;  all 
other  files  are  retained  for  three  yean 
and  then  destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Commandant  of  the  Marine  Corps, 
Headquarters,  U.S.  Marine  Corps 
(MftRA),  Washington.  DC  20380-1775. 

NOTIFICATK)N  PROCBNJRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Conunandant  of  the  Marine  Corps  (Code 
M&RA),  Headquarters,  U.S.  Marine 
Corps,  Washington.  DC  20380-1775. 
Telephone  (703)  614-2558. 

Correspondence  should  contain  the 
full  name.  Social  Security  Number  and 
signature  of  the  requester.  The 
individual  may  visit  the  above  location 
for  review  of  files.  Proof  of 
identification  may  consist  of  the  active, 
reserve,  retired  or  dependent 
identification  card,  the  Armed  Forces 
Report  of  Transfer  or  Discharge  (DD 
Form  214),  discharge  certificate,  driver's 
license,  social  security  card,  or  by 
providing  such  other  data  sufficient  to 
ensure  the  individual  is  the  subject  of 
the  inquiry. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
ii!lformation  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  (Code  M4RA), 
Headquarters,  U.S.  Marine  Corpis, 
Washington.  DC  20380-1775. 
Telephone  (703) 614-2558. 

CONTESTMQ  RECORD  PROCSMRES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Marine  Corps  Manpower  Management 
System;  Joint  Uniform  Military  Pay 
System;  Marine  Corps  Military 
Personnel  Records  System;  Marine 
Corps  Deserter  Inquiry  File;  Staff 
agencies  and  subdivisions  of 
Headquarters,  U.S.  Marine  Corps; 
Marine  Corps  commands  and 
organizations;  Other  agencies  of  federal, 
state,  and  local  governments; 
Educational  institutions;  Medical 
reports  and  psychiatric  evaluations; 
Financial  institutions  and  other 
commercial  enterprises;  Qvil  courts  and 
law  enforcement  agencies; 
Correspondence  and  telephone  calls 
from  private  citizens  initiated  directly  to 
the  Marine  Corps  or  via  the  U.S. 
Congress  and  other  agencies; 
Investigative  reports;  American  Red 
Cross  and  similar  welfare  agencies; 
Department  of  Veterans  Affairs. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
(FR  Doc.  97-24533  Filed  9-lS-fl7;  8:45  am) 

8IUJNG  COOC  Se«MM-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infomwtion 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request 

summary:  The  Director,  Deputy  Chief 

Information  Officer,  Office  of  the  Chief 

Information  Officer,  invites  comments 

on  the  proposed  information  collection 

requests  as  required  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before 

November  17, 1997. 

ADDRESSES:  Written  comments  and 

requests  for  copies  of  the  proposed 
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information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

R)R  FURTHER  WtfORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defisat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfiare 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quali^,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  September  10, 1997. 
Gloria  Parker, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  the  Chief  Financial  Officer 

Title:  Streamlined  Qearance  Process 
for  Discretionary  Grant  Information 
Collections. 

Frequency:  Aimually. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit: 
not-for-profit  institutions;  State,  local  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Armual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  1. 
Burden  Hours:  1. 

Abstract:  This  information  collection 
plan  provides  the  U.S.  Department  of 
Education  with  the  option  of  submitting 
its  discretionary  grant  information 
collections  through  a  streamlined 
Paperwork  Reduction  Act  clearance 
process.  This  streamlined  clearance 
process  will  begin  when  the  Department 
submits  the  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  and,  at  the  same  time,  publishes 
a  30-day  public  comment  period  nodce 
in  the  Federal  Roister.  OMB  will  then 
have  60  days  after  the  public  comment 
period  begins  to  reach  a  decision  on  the 
information  collection. 

Office  of  Special  Educatfcm  and 
RehabilitatiTe  Services 

Type  of  Review:  Reinstatement 

Title:  Annual  Report  of  Independent 
Living  Services  for  Older  Individuals 
who  are  Blind. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
How  Burden: 

Responses:  55. 
Burden  Hours:  440. 

Abstract:  Section  752(I)(2)(A)  of  the 
Rehabilitation  Act  AmencLments  of  1992 
(Attachment  A)  requires  each  grantee 
under  this  program  to  submit  an  nnmiAl 
report  to  the  Commissioner  of  the 
Rehabilitation  Services  Administration 
(RSA)  on  essential  demographic,  service 
and  outcome  information.  The 
information  collected  by  RSA  will  be 
used  to  evaluate  the  program,  including 
the  new  Government  Performance  and 
Residts  Act  (GEPRA)  requirements,  and 
make  recommendations  to  Congress.  It 
provides  RSA  with  a  imiform  and 
efficient  method  of  monitoring  the 
program  for  compliance  with  statutory 
regulatory  requirements  and  to 
determine  substantial  progress  required 
for  funding  of  all  non-competing 
continuation  discretionary  grants.  The 


respondents  are  State  Vocational 
Rehabilitation  Agencies. 

Office  of  Postsecondary  K<iiiryt|ffn 

Type  of  Review:  New. 

Title:  Controlling  the  Cost  of 
Postsecondary  Education. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  and  Tribal 
Gov't,  SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  75. 
Burden  Hours:  1,500. 

Abstract:  This  first  time  application 
package  provides  information  and  forms 
for  those  wishing  to  apply  for  grants  that 
demonstrate  projects  addressing  issues 
of  cost  control  at  postsecondary 
institutioDs. 

(FR  Doc.  97-24464  Filed  9-15-97;  8:45  am] 
■UMO  OOOC  4«0-»t^ 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request 

SUMMARY:  The  Deputy  Chi^  Information 
Officer,  Office  of  die  Chief  Informadon 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Octobn 
16, 1997. 

ADDRESSES:  Written  ccHnments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfEairs. 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  pjn..  Eastern  time, 
Monday  through  Friday. 
SUPPLBKNTARY  INFORMATION:  Section 
3506  of  the  Paperwori:  Reduction  Act  of 
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1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  prop>osed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  10, 1997. 

Glorui  Parker, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

OfiBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Financial  and  Performance 
Report,  Library  Services  and 
Construction  Act  (LSCA).  Titles  I.  II. 
andm. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 

Responses:  55. 

Burden  Hours:  2,481. 

Abstract:  The  State  Library 
Administrative  Agency  submits  the 
Financial  and  Performance  Report 
reflecting  project  expenditures  and 
completion  data,  the  relationship  of  the 
projects  to  the  LSCA  Long-range  Plan, 
and  evaluation  project  data  for  "Title  I 
(Public  Library  Services);  Title  II  (Public 
Library  Construction  and  Technology 
Enhancement);  and  Title  HI  (Interlibrary 
Cooperation  and  Resource  Sharing). 

|FR  Doc  97-24463  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting. 

AGENCY:  Department  of  Energy. 
summary:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92^63,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Electric  System  Reliability  Task 
Force. 

DATES  AND  TME8:  Thursday.  September 
25, 1997,  8:30  am-4:00  pm. 
ADDRESSES:  Sheraton  Inn,  Grand 
Ballroom,  180  Water  Street,  Plymouth, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 
Department  of  Enei^gy.  1000 
Independence  Avenue,  SW, 
Washington.  DC.  20585,  (202)  586-1709 
or  (202)  586-6279  (fax). 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpose  of  the  Taak  Force 

The  purpose  of  the  Electric  System 
Reliability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliability  of  the  nation's  bulk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

Thursday,  September  25, 1997 

8:30-8:45  am — Opening  Remarks  & 

Objectives— Philip  Sharp,  ESR  Task 

Force  Chairman 
8:45-9:15  am — Working  Session: 

EKscussion  of  the  ESR  Task  Force 

Work  Plan 
9:15-10:15  am — Working  Session: 

Discussion  of  a  Draft  Position  Paper 

on  the  Roles  of  Reliability 

Organizations 
10:15-10:30  am— Break 
10:30-11:30  am — Working  Session: 

Review  of  a  Draft  Position  Paper  on 

the  Roles  of  Reliability  Organizations 


11:30-12:00  pm — Public  Comment 
Period 

12:00-1:15  pm — Lunch 

1:15-2:15  pm — ^Working  Session: 
Discussion  of  Technology  Issues 
Affecting  Reliability 

2:15-3:30  pm — Panel  EHscussion:  The 
Need  to  Extend  FERC  Jurisdiction  to 
All  Entities  In  Order  to  Provide 
Reliability  Oversight 

3:30-4:00  pm — Public  Conunent  Period 

4:00  pm  Adjourn. 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 

The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Plymouth.  Massachusetts,  the  Task 
Force  welcomes  public  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The  Task 
Force  will  make  every  effort  to  hear  the 
views  of  all  interested  parties.  Written 
comments  may  be  submitted  to  Skila 
Harris,  Executive  Director.  Secretary  of 
Energy  Advisory  Board.  AB-1.  US 
Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
progranunatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room.  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  between  9:00  am  and 
4:00  pm.  Monday  through  Friday  except 
Federal  holidays.  Information  on  the 
Electric  System  Reliability  Task  Force 
and  the  Task  Force's  interim  report  may 
be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://vml.hqadmin.doe.gov:80/seab/. 

Issued  at  Washington.  D.C,  on  September 
10. 1997. 

Rachel  M.  Saoniel, 

Deputy  Advisory  Committee  Management 
Officer. 
(PR  Doc.  97-24512  Filed  9-15-fl7;  8:45  am) 
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DEPARTMENT  OF  BUERQY 

Bonneville  Power  Administration 

Availability  of  the  BonnevHIe 
Purchaeing  inatnictions  (EPQ 

AQENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  document  availability. 


:  Copies  of  the  BPI  which 
establishes  the  procedures  BPA  uses  in 
the  solicitation,  award,  and 
administration  of  its  purchases  of  goods 
and  services,  including  construction, 
and  the  Bonneville  Financial  Assistance 
Instructions  (BFAI)  which  establishes 
the  procedures  BPA  uses  in  the 
solicitation,  award,  and  administraticm 
of  financial  assistance  instruments 
(principally  grants  and  cooperative 
agreements)  are  available  fit>m  BPA  for 
$30  and  Si  5  each,  respectively,  or 
available  without  charge  after  October  1, 
1997  at  the  Internet  address:  bttpJ/ 
www.bpa.gov/Corporate/CD/CDJitm. 
ADDRESSES:  Copies  of  the  BPI  or  BFAI 
may  be  obtained  by  sending  a  check  for 
the  proper  amdimt  to  the  Head  of  the 
Contracting  Activity,  Routing  CD, 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland,  Oregon  97208- 
3621. 

FOR  FURTHER  MFORMATKM  CONTACT:  The 
Manager,  Corporate  Communications, 
1-80O-622-4519. 

SUPPLEMENTARY  MFORMATKM:  BPA  was 
established  in  1937  as  a  Federal  Power 
Marketing  Agency  in  the  Pacific 
Northwest  BPA  operations  are  financed 
from  power  revenues  as  opposed  to 
annual  appropriations.  Its  purchasing 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.  and  related  statutes, 
purauant  to  these  special  authorities,  the 
BPI  is  promulgated  as  a^tatement  of 
purchasing  policy  and  as  a  body  of 
interpretative  regulations  governing  the 
conduct  of  BPA  purchasing  activities.  It 
is  significanUy  diffiarent  from  the 
Federal  Acquisition  Regulation,  and 
reflects  BPA's  private  sector  approach  to 
purchasing  the  goods  and  services 
which  it  requires.  The  BPI  is  available 
on  two  3V^  inch  diskettes  in  Microsoft^ 
Word  for  Window's  format  in  addition 
to  the  printed  version.  Please  specify 
which  is  desired  when  placing  the 
order.  BPA's  financial  assistance 
operations  are  conducted  under  16 
U.S.C.  832  et  seq..  and  16  U.S.C.  839  et 
seq.  The  BFAI  express  BPA's  financial 
assistance  policy.  The  BFAI  also 
comprise  BPA's  rules  governing 
implementation  of  the  principles 
provided  in  the  following  OMB 
circulars: 


A-21    Cost  principles  applicable  to 
grants,  contracts,  and  othor 
agreements  within  institutions  of 
higher  education. 

A-87    Cost  principles  applicable  to 
grants,  contracts,  and  other 
agreements  with  State  and  local 
governments. 

A— 102    Uniform  administrative 
requirements  for  grants  in  aid  to 
State  and  local  governments,  and 
the  common  rule. 

A-110    Grants  and  agreements  with 
institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations. 

A-122    Cost  principles  applicable  to 
grants,  contracts,  and  other 
agreements  with  nonprofit 
organizations. 

A-133    Audits  of  States.  Local 
Governments  and  Non-Profit 
Organizations. 
BPA's  solicitations  include  notice  of 

applicability  and  availability  of  the  BPI 

and  the  BFAI,  as  appropriate,  for  the 

infiormation  of  offorors  on  particular 

purchases  or  financial  assistance 

transactions. 

Issued  in  Portland,  Oregon,  on  August  29, 
1997. 


iCKaitto. 

Manager.  Contracts  and  Property 
Management. 

(PR  Doc  97-24511  Filed  9-15-47;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conuniaaion 

[Docket  Na  FA96-5S-001] 

El  Paso  Elactrto  Company;  Notice  of 
FWng 

September  10. 1997. 

Take  notice  that  on  September  8, 
1997,  El  Paso  Electric  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Rule  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
23, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection,. 

Unwood  A.  WalHM.  Jr.. 

Acting  Secretary. 

(FR  Doc.  97-24452  Filed  9-15-07;  8:45  ami 
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DEPARTMENT  OF  BIERQY 

Fadaral  Energy  Regulatory 
Coitmilsslow 

PockM  Na  TMSe-1-«»-OO0) 

Kam  Rivar  Qas  Tranamission. 
Company;  Nottea  of  Propossd 
Ctiangaa  In  FERC  Qaa  Tariff 

September  10, 1997. 

Take  notice  that  on  September  8, 
1997.  Kem  River  Gas  Transmission 
(Kem  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  efbctive  October  1, 
1987: 

Ninth  Revised  Sheet  No.  5 
Sub.  Eighth  Revised  ^leetNa  6 
Ninth  Revised  Sheet  No.  6 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  update  Kem  River's 
Tariff  to  reflect  the  Commission 
approved  Annual  Charge  Adjustment 
surcharge  of  $.0021  per  Dth  to  be 
effective  for  the  twelve-month  period 
beginning  October  1, 1997  and  to  correct 
a  clerical  error  on  the  Statement  of  Rates 
for  interruptible  transportation. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  die 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LiiiwoodA.WalMm.fr.. 

Acting  Secretary. 

[FR  Doc  97-24461  Filed  »-15-97;  8:45  ami 

MUJNO  oooc  srir-et-ii 


48638  Federal  Regtotar  /  Vol.  62.  No.  179  /  Tuesday.  September  16.  1997  /  Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutotory 
Commission 

[Doctel  Na  RP97-S39-0031 

KO  Transmission  Comf>any;  Notfcs  of 
Proposed  Changes  in  FERC  Qas  Tariff 

September  10. 1997. 

Take  notice  that  on  September  8, 
1997,  KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing 
Second  Revised  Sheet  No.  147  to 
comply  with  the  GISB  Standards  in 
Order  No.  587.  KO  Transmission 
proposes  ^  effective  date  of  September 
8, 1997  for  the  revised  tariff  sheet 

KO  Transmission  states  that  the 
revised  tariff  sheet  reflects  changes  to 
comply  with  an  August  27,  1997  Letter 
Order  in  this  docket. 

KO  Transmission  states  that  copies  of 
this  filing  were  served  to  all  of  its 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  any  protestant  a  party  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conmiission  and  are 
available  for  inspection. 
LinwtMKi  A.  Walioii,  Jr., 
Acting  Secretary. 
(FR  Doc  97-24455  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  CP9S-194-005] 

Northern  Border  Pipeline  Company; 
Nodes  of  Compliance  HHng 

September  10, 1997. 

Take  notice  that  on  Septembor  2. 
1997,  Northern  Border  Pipeline 
Company  (Northern  Border),  tendered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volxmie  No.  1,  the 
following  tariff  sheet,  to  become 
effective  January  1,  1998: 

First  Revised  Volume  No.  1  •  '  "' 

Original  Sheet  No.  lOOA 


Northern  Border  states  that  the 
purpose  of  this  filing  is  to  comply  with 
ordering  paragraph  (E)  of  the 
Commission's  order  issued  on  August  1, 
1997  in  Docket  Nos.  CP95-194-000.  et 
al.  In  the  instant  filing,  Northern  Border 
is  tendering  a  tariff  sheet  implementing 
a  straight-line  depreciation  rate  of  2.5 
percent  for  purposes  of  financial 
accounting  and  the  recording  of  a 
regulatory  asset  (liability),  as 
appropriate,  for  the  diff^nce  between 
the  depreciation  expense  required  imder 
the  straight-line  method  and 
transmission  depreciation  expense 
allowed  for  tariff  billing  purposes  which 
was  required  by  the  order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  October  1. 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procediire  (18  CFR  385.214  and 
385.211)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  pnx^eding  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-24447  FUed  9-15-97;  8:45  am) 

MLLMQ  CODE  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doclwl  No.  RP96^46-O0q 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

September  10, 1997. 

Take  notice  that  on  September  3. 
1997,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  the 
following  tariff  sheets  to  become 
efiiactive  as  listed  below: 
Tariff  Sheet/Effective  Date 

Second  Revised  Sheet  Number  102 — August 
1.1997 


Original  Sheet  Number  102A — August  1, 

1997 
Fourth  Revised  Sheet  Number  108 — August 

1,1997 
Second  Revised  Sheet  Number  109 — )(me  1, 

1996 
Third  itevised  Sheet  Number  110— June  1. 

1996 
First  Revised  Sheet  Number  113 — August  1, 

1997 
Second  Revised  Sheet  Number  114 — August 

1,1997 
Original  Sheet  Number  114A— August  1. 

1997 
Fourth  Revised  Sheet  Number  117— June  1. 

xvvO 

Northern  Border  The  tariff  sheets  are 
being  filed  in  compliance  with  the 
October  15. 1996  Stipulation  and 
Agreement  (S&A)  and  the  approval, 
with  one  minor  modification,  of  such  in 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  August  1. 1997  in  Docket  No. 
RP9&-45-004  (August  1  Order). 
Northern  Border  is  modifying  tariff 
revision  numbers,  pagination, 
applicable  effiective  dates  and  updating 
the  Commission's  record  of  Northern 
Border's  tariff  in  accordance  with  the 
Commission's  approval  of  the  S&A  in  its 
August  1  Order.  Such  filing  is  also  made 
necessary  due  to  the  issuance  of 
overlapping  tariff  sheets  in  Northern 
Border's  GISB  compliance  tariff  filings 
which  became  effective  subsequent  to 
the  filing  of  the  S&A  but  prior  to  its 
approval. 

Northern  Border  states  that  copies  of 
this  filing  have  l)een  sent  to  all  of  its 
contracted  shippers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street  N.E.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
afipropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary, 
(FR  Doc.  97-24454  Filed  9-15-«7:  8:45  am) 

MUMa  COM  anr-ai-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doefcat  No*.  RP97-Z75-007  and  TM07-2- 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  10, 1997. 

Take  notice  that  on  September  5, 
1997,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  become 
effective  on  June  1. 1997: 

2nd  Substitute  Fifth  Revised  Sheet  Na  61 
2nd  Substitute  Filth  Revised  Sheet  No.  62 
2nd  Substitute  Fifth  Revised  Sheet  No.  63 
2nd  Substitute  Fifth  Revised  Sheet  No.  64 

Northern  states  that  the  reason  for  this 
filing  is  to  correct  the  unaccounted-for 
gas  percent  stated  in  the  footnote  of 
Substitute  Fifth  Revised  Sheets  Nos.  61- 
64.  as  filed  on  July  16. 1997.  from  0.99 
percent  (0.0099)  to  0.93  percent 
(0.0093). 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  bift  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson.  Jr.,' 
Acting  Secretary. 
(FR  Doc.  97-24453  Filed  9-15-97;  8:45  am) 

BIUJNO  COOC  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP97-722-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanicet 
Authorization 

September  10, 1997. 

Take  notice  that  on  September  2. 
1997,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP97-722-000  a  request  pursuant  to 
§§  157.205,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  approval  to  abandon  certain 
delivery  facilities  in  Montrose  Coimty, 
Colorado  and  a  related  transportation 
service,  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  it  plans  to 
abandon  its  Uravan  Lateral  Line  and 
Umetco  Meter  Station  and  to  abandon 
the  related  transportation  service.  The 
Uravan  Lateral  Line  consists  of 
approximately  12  miles  of  4-inch 
pijMline  extending  from  Northwest's 
Nucla  Lateral  to  a  point  of  termination 
at  the  Umetco  Meter  Station.  The 
Umetco  Meter  Station  consists  of  two  4- 
inch  meters,  two  1-inch  regulators  and 
appurtenances. 

Service  to  the  Umetco  Meter  Station 
has  been  according  to  a  Direct  Sales 
Contiract  (Contract)  dated  April  1. 1978. 
as  amended,  between  Northwest  and 
Umetoo  Minerals  Corporation  (Umetco). 
The  primary  term  of  die  Contract 
extended  until  March  31, 1980  and 
month  to  month  thereafter  subject  to 
termination  upon  one  month  written 
notice  by  either  party.  On  August  25. 
1992.  Northwest  notified  Umetco  that  it 
was  terminating  the  Contract  effiective 
October  31,  1992.  No  deliveries  have 
been  provided  at  the  Umetco  Meter 
Station  since  May.  1992.  Since  Umetco 
is  the  only  customer  served  by  the 
Uravan  Lateral  Line  and  Umetco  Meter 
Station  and  the  facilities  are  no  longer 
needed.  Northwest  proposes  to  abandon 
the  Uravan  Lateral  Line  in  place  and  to 
remove  the  Umetco  Meter  Station.  On 
December  16. 1992,  Umetco  confirmed 
that  it  had  no  objection  to  Northwest's 
proposed  abandonment  of  the  delivery 
facilities.  The  cost  of  abandoning  the 
Uravan  Lateral  Line  and  the  Umetco 
Meter  Station  is  estimated  at  $15,000. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
$  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
liBwood  A.  Wataoa,  Jr., 
Acting  Secretary. 

[FR  Doc  97-24450  Filed  9-15-47;  8:45  am] 
I  COM  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConNnisslon 

[Deckel  Na  CP97-683-000] 

Ozark  Gas  Transmission;  Notice  of 
AppHcation 

September  10. 1997. 

Take  notice  that  on  August  6. 1997. 
Ozark  Gas  Transmission  System 
(Ozark).  1000  Louisiana.  Suite  5800. 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP97-683-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  autiiorization  to 
construct  and  operate  a  receipt  point  in 
Franklin  Coimty.  Arkansas,  all  as  more 
fidly  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspectioiL 

Ozark  proposes  to  install  and  operate 
a  receipt  point  in  Franklin  County  in 
order  to  receive  natural  gas  production 
into  its  system.  Ozaik  states  that  the 
proposed  receipt  point  would  allow 
Ozuk  to  receive  an  additional  1,500 
Dekaterm  equivalent  of  natural  gas  per 
day  into  its  system.  Ozaik  would  install 
approximately  4,500  fiset  of  4.5-inch 
diameter  pipe  and  the  necessary 
metering  and  tie-in  facilities  on  its 
pipeline  system.  Ozark  also  states  that  it 
wotild  finance  the  estimated  $71,600 
construction  cost  of  the  proposed 
receipt  point  with  funds  on  hand. 
Ozark  states  that  the  natural  gas 
volumes  it  would  receive  via  the 
proposed  receipt  point  are  within 
certificated  volumes  on  Ozark's  system, 
and  the  addition  of  receipt  point 
Cacilitias  would  be  consistent  with 
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Ozark's  open  access  tariff  and  blanket 
transportation  certificate.  Ozark  also 
states  that  it  has  filed  its  request  in  this 
proceeding  in  compliance  with  the 
Stipulation  and  Agreement  issued  in 
Docket  No.  CP78-532-O00,  et  aJ.  ((22 
FERC  161.334  at  61,578  (1983)). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
1, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Cijmmission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Ozark  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-24448  Filed  9-15-97;  8:45  am] 
HUJNQ  OOOE  a717-01-M 


DEPARTMETfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-617-000] 

Palute  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Qas  Tariff 

September  10, 1997. 

Take  notice  that  on  September  8, 
1997,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet,  to 
become  effective  October  8, 1997: 

First  Revised  Sheet  No.  116 

Paiute  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  636-C,  Order 
on  Remand,  issued  February  27, 1997  in 
Docket  Nos.  RM91-1 1-006,  et  al.  Paiute 
states  that  it  has  revised  its  right-of-first- 
refusal  tariff  provisions  to  reduce  the 
term  cap  for  matching  a  competitive  bid 
from  twenty  years  to  five  years, 
consistent  with  the  requirements  of 
Order  No.  636-C. 

Any  person  desiring  to  be  heard  m 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

(FR  Doc.  97-24458  Filed  9-15-97;  8:45  am] 
■ILIJNQ  CODE  «717-eMI 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9d-1-»-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Propoaed  Changes  In  FERC 
Gas  Tariff 

September  10. 1997. 

Take  notice  that  on  September  5. 
1997.  Tennessee  Gas  Pipeline  Company 


(Tennessee]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1.  the  following  tariff 
sheets: 

Sub  Seventeenth  Revised  Sheet  No.  20 
Sub  Eighteenth  Revised  Sheet  No.  21A 
Sub  Twenty-Fourth  Revised  Sheet  No.  22 
Sub  Eighteenth  Revised  Sheet  No.  22A 
Sub  Fifth  Revised  Sheet  No.  23A 
Sub  Third  Revised  Sheet  No.  23C 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  correct  an  error  reflected 
in  the  August  29. 1997  filing  in  this 
docket.  This  filing  correctiy  reflects  the 
$.0022  ACA  surcharge  in  the  maximum 
effective  commodity  rates. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  Washington,  D.C. 
20426,  in  accordance  with  385.211  of 
the  Conmiission's  Regulations.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FROoc.  97-24460  Filed  9-15-97;  8:45  am] 
■NJJNQ  COOK  tnr-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-613-00(q 

Texaco  Natural  Gas  Inc.  v.  Sea  Robin 
Pipeiihe  Company;  Notice  of 
Complaint 

September  10, 1997. 

Take  notice  that  on  September  4. 
1997,  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  §  385.206,  Texaco 
Natural  Gas  Inc.  (Texaco)  tendered  for 
filing  a  complaint  against  Sea  Robin 
Pipeline  Company  (Sea  Robin). 

Texaco  alleges  that  Sea  Robin  failed  to 
follow  its  tariff  provision  in  allocating 
capacity  on  a  net  present  value  basic 
and  that  Sea  Robin  failed  to  provide 
notice  in  a  timely  fashion  to  all  shippers 
that  Sea  Robin  instead  intended  to 
allocate  capacity  on  a  first-come,  first- 
served  basis. 

Texaco  requests  that  the  Commission 
order  Sea  Robin  to  allocate  capacity  on 
its  system  in  future  months  based  on  the 
net  present  value  procedure  in  its  tariff. 
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Texaco  also  alleges  that  Sea  Robin 
engaged  in  unduly  discriminatory  and 
preferential  actions  related  to  the    ~ 
manner  in  which  it  provided  notice  of 
capacity  constraints  and  solicited  bids 
for  available  capacity. 

Texaco  further  asks  the  Commission 
to  investigate  the  adequacy  of  Sea 
Robin's  maintenance  of  its  Erath 
Compressor  Station  to  determine 
whether  inadequate  care  in  maintaining 
that  facility  contributed  to  the  capacity 
constraint  resulting  fiom  schedule 
maintenance  on  Sea  Robin's  Vermilion 
Block  149  Compressor  Station. 

Texaco  also  inquests  that  Sea  Robin 
be  required  to  make  restitution  to 
Texaco  for  the  damages  it  inciured  as 
the  direct  result  of  Sea  Robin's  actions. 

Any  person  desiring  to  be  heard  or  to 
protest  with  respect  to  said  Complaint 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington,  D.C.  20426.  in 
.  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  September  26, 1997.  All  protests 
filed  with  the  Commission  shall  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  Answers  to  this 
complaint  are  due  on  or  before  October 
3,  1997. 

Linwood  A.  Wataon,  )r„ 
Acting  Secretary. 

(FR  Etoc.  97-24456  Filed  9-15-97;  8:45  am] 
BUJNQ  cow  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Fteguiatory 
Commission 

[Docket  No.  CP97-727-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Bianlul 
Autfiorizatlon 

September  10, 1997.  . 

Take  notice  that  on  September  5, 
1997,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP97-727-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  act 
(18  CFR  157.205, 157.211)  for  approval 
to  operate  an  existing  previously 


installed  pursuant  to  the  authbrity  of 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (Section  311)  and  Section 
284.3(c)  of  the  Commission's 
Regulations  in  May  1985,  under  Texas 
Gas'  blanket  certificate  issued  in  £)odcet 
No.  CP88-€86-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

'Texas  Gas  proposes  to  operate  the 
LGS-Bayou  Pigeon  Delivery  Meter 
located  in  Iberia  Parish,  Louisiana, 
imder  blanket  authorization  for  Texas 
Petroleum  Investment  Company  (Texas 
Petroleum).  It  is  asserted  that  Texas 
Petroleum  is  now  the  owner  of  the 
production  bcilities  at  this  location  and 
has  requested  that  Texas  Gas  file  for 
authority  to  make  deliveries  of  natural 
gas  imder  blanket  authorization  at  this 
point.  Texas  Gas  further  asserts  that 
Texas  Petroleimi  has  requested  up  to  50 
MMBtu  per  day  of  interruptible 
transportation  to  be  used  as  gas  lift  gas 
for  Texas  Petroleiun's  operations. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  §  157.205  of 
the  regulations  imder  the  Natural  Gas 
Act  (18  CFR  157.205),  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

(FR  Doc  97-24451  Filed  9-15-97;  8:45  am] 
nuMQ  CODE  mr-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-618-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Rling 

September  10, 1997. 

Take  notice  that  on  September  5, 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
'filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 


enumerated  in  Appendix  A  attached  to 
the  filing.  The  proposed  effective  date  of 
such  tariff  sheets  is  October  6, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  conform  the 
provisions  of  Transco's  Rate  Schedule 
S-2  storage  service  to  the  service 
currentiy  provided  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  to  Transco  under  Texas 
Eastern's  Rate  Schedule  X-28.  Transco's 
purchase  of  Rate  Schedule  X-28  service 
is  the  means  by  which  Transco  provides 
service  to  its  customers  imder  Rate 
Schedule  S-2.  The  X-28  service  has 
changed  from  a  "gas  lending  and 
borrowing"  service  to  a  traditional 
storage  service,  thereby  necessitating 
corresponding  changes  to  Transco's  Rate 
Schedule  S-2  service. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  S-2  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  sucli  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

{FR  Doc.  97-24459  Filed  9-15-97;  8:45  am] 
BNJJNQ  oooc  fnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-6l«-00q] 

Vlldng  Gas  Transmission  Company; 
Notice  of  Proposed  Cliangas  in  FERC 
Gas  Tariff 

September  10, 1997. 

Take  notice  that  on  September  8, 
1997.  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effisctive  October  8, 1997: 

Third  Revised  Sheet  No.  86 
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Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  requirements  set  forth  in 
Order  No.  636-C,  Pipeline  Service 
Obligations  and  Revisions  to 
Regulations  Govemi^;^  Self- 
hnplementinig  Transportation  under  Part 
284  of  the  Commission's  Regulations. 
Docket  No.  RM91-1 1-006  and 
Regulation  of  Natiiral  Gas  Pipelines  after 
Partial  Wellhead  Decontrol,  Docket  No. 
RM87-34-072,  78  FERC  1  61,186  (1997) 
issued  on  February  27, 1997. 
Accordingly,  Viking  has  revised  the 
contract  matching  term  cap  provided  for 
under  its  right-of-first-refusal  provisions 
to  reflect  the  new  five  year  maximum 
cap  required  by  the  Commission  in 
Ordw  No.  636-C. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procediire.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Conunission's 
Regvdations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  fr^ 
Acting  Secretary. 

IFR  Doc.  97-24457  Filed  9-15-97;  8:45  am] 
BRJJNQ  COW  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodnt  Na  CP97-717-0001 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application  for 
Abandonment 

September  10, 1997. 

Take  notice  that  on  August  29, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street.  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting  permission 
and  approval  to  abandon  a  compressor 
unit  and  appurtenant  facilities,  all  as 


more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Williston  Basin  proposes 
to  abandon  Compressor  Unit  No.  3  and 
appurtenant  facilities  at  the  Lovell 
Compressor  Station  in  Big  Horn  County, 
Wyoming.  Williston  Basin  states  that 
due  to  the  change  in  location  in  gas 
supply  on  its  system,  it  has  not  required 
the  service  of  all  three  compressor  units 
at  the  Lovell  Compressor  Station  and, 
therefore,  sees  no  need  for  Compressor 
Unit  No.  3  at  this  location  in  the  future. 
Williston  Basin  states  that  it  will  leave 
Compressor  Station  No.  3  in  place  until 
such  time  as  it  may  be  required  for 
another  purpose  or  location.  However, 
Williston  Basin  states,  Compressor  Unit 
No.  3  will  not  be  connected  to  either  the 
suction  or  discbarge  lines  and  will  be 
inoperable.  Williston  Basin  asserts  that 
the  abandonment  will  not  affect  its 
current  operations  or  impact  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
1, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natxiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  fo  intervene  is 
fQed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conmiission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Williston  Basin  to 

appear  or  be  represented  at  the  hearing. 

Linwood  A.  Walioii,  Jr., 

Acting  Secretary. 

[FR  Doc.  07-24449  Filed  9-15-97;  8:45  am] 

HLUNO  OOOE  STir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3946-000,  at  aL] 

New  York  Stale  Etectrlc  &  Gaa 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rllngs 

September  4, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  SUts  Electric  k  Gas 
Corporation 

[Docicet  No.  ER97-3945-000I 

Take  notice  that  on  August  12, 1997, 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG"),  filed  a  Service 
Agreement  between  NYSEG  and  New 
York  State  Electric  &  Gas  Corporation, 
("Customer").  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  and  effective  on  May  28, 1997  with 
revised  sheets  effective  on  Jujie  11, 
1997,  in  Docket  No.  OA97-571-000  and 
OAg6-195-000. 

NYSEG  requesto  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  1, 1997  for  the  New  York  State 
Electric  &  Gas  Corporation  Service 
Agreement  NYSEG  has  served  copies  of 
the  filing  on  The  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Consumers  Power  Company 

[Docket  No.  ER97-4181-000] 

Take  notice  that  on  August  13, 1997, 
Consumers  Power  Company 
(Consumers),  tendered  for  filing  two 
service  agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  pursuant 
to  the  Joint  Open  Access  Transmission 
Tariff  filed  on  December  31, 1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit).  The  two 
transmission  customers  are 
Commonwealth  Edison  Company  and 
the  City  of  Bay  City.  A  copy  of  the  filing 
was  served  on  the  Michigan  Public 
Service  Commission,  Detroit  and  the 
two  transmission  customers. 
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Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ERg7-4182-000] 

Take  notice  that  on  August  13, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  proposed 
changes  in  rates  for  Sacramento 
Municipal  Utility  District  (SMUD),  to  be 
effective  July  1, 1997,  developed  using 
a  rate  adjustment  mechanism  previously 
agreed  by  PG&E  and  SMUD  for  PG&E 
Rate  Schedule  FERC  Nos.  88,  91, 138 
and  176.  The  filing  also  correcta  3 
paragraph  references  in  Appendix  A  to 
PG&E  Rate  Schedule  FERC  No.  176. 

Copies  of  this  filing  have  been  served 
upon  SMUD  and  the  California  Public 
Utilities  Commission. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  3E  Energy  Senrices,  L.L.C 

[Docket  No.  ER97-4183-O0O) 

Take  notice  that  on  August  14, 1997, 
3E  Energy  Services,  L.L.C.  (3E) 
petitioned  the  Commission  for  (1) 
blanket  authorization  to  sell  natural  gas 
and  electric  power  at  market-based 
rates;  (2)  acceptance  of  3E's  Rate 
Schedule  FERC  No.  1;  (3)  waiver  of 
certain  Commission  Regulations;  and  (4) 
such  other  waivers  and  authorizations 
as  have  been  granted  to  other  nattural  gas 
and  power  marketers,  all  as  more  fully 
set  forth  in  3E's  petition  on  file  with  the 
Commission. 

3E  states  that  it  intends  to  engage  in 
natural  gas  and  electric  power 
transactions  as  a  marketer.  As  a  natural 
gas  and  electric  power  marketer,  3E 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed-to  with  purchasing  parties. 

Comment  date:  September  18. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

[Docket  No.  ER97-4184-000I 

Take  notice  that  on  August  14, 1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Short- 
Term  Firm  Service  Agreement  with 
Enron  Power  Marketing,  Inc.  (Enron),  an 
unexecuted  Short-Term  Firm  Service 
Agreement  with  Morgan  Stanley  Capital 
Group,  Inc.  (MSCGI).  a  Short-Term  Firm 
Service  Agreement  with  Electric 
Clearinghouse,  Inc.  (ECI),  and  two  Non- 
Firm  Service  Agreements  with  Engage 
Energy  US,  L.P.  (Engage),  and  New  York 
State  Electric  &  Gas  Corporation 
(NYSEG),  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 


ComEd  requesto  various  effective 
dates  for  the  service  agreements,  and 
accortlingly  seeks  waiver  of  the 
Commission's  requiremente.  Copies  of 
this  filing  were  served  upon  Enron, 
MSCGI,  EQ,  Engage,  NYSEG,  and  the 
Illinois  Commerce  Commission. 

Comment  date:  Septembw  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Texas-New  Mexico  Power  Con4>any 

[Docket  No.  ER9  7-4 185-000] 

Take  notice  that  on  August  14. 1997, 
Texas-New  Mexico  Power  Company, 
tendered  for  filing  an  application  for  a 
Commission  order  accepting  a  proffered 
rate  schedule  for  market-based  rates  and 
providing  for  associated  authorizations 
and  requirementa. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  nottcff. 

7.  Agway  Energy  Services,  Inc. 

[Docket  No.  EK97-4186-O00] 

Take  notice  that  on  August  14, 1997, 
Agway  Energy  Services,  Inc.  (Agway) 
petitioned  the  Commission  for 
acceptance  of  Agway  Rate  Schedule 
FERC  No.  1 ,  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Agway  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Agway  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Agway  is  a 
wholly-owned  subsidiary  of  Agway 
Holdings,  Inc.  which,  through  its  p>arent 
and  affiliates,  sells  and  distributes 
agricultiiral  products  and  other  services 
to  the  agricultural  commimity. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER97-4187-000) 

Take  notice  that  on  August  13, 1997, 
Orange  and  Rockland  Utilities.  Inc.  (0& 
R).  tendered  for  filing  pursuant  to  Part 
35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Part  35,  a  service 
agreement  under  which  O&R  will 
provide  capacity  and/or  energy  to  NP 
Energy  Inc.  (NP  Energy). 

O&R  requesto  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  NP  Energy  becomes 
effective  as  of  August  4,  1997. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  NP  Energy. 


Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Conunonwealtfa  Electric  Conq>any 
Cambridge  Electric  Light  Company 

[Docket  No.  ER97-4189-000] 

Take  notice  that  on  August  14, 1997, 
Commonwealth  Electric  Company 
(Commonwrealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  Mrith  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreemente  between 
the  Companies  and  the  following 
Market-Based  Power  Sales  Customers 
(collectively  referred  to  herein  as  the 
Customers): 

Aquila  Power  Coiporetion 
Graen  Moimtain  Power 
Montaup  Electric  Company 
New  Energy  Ventures,  Inc. 
Northeast  Energy  Services,  Inc. 
Tractebel  Energy  Marketing,  Inc. 

These  Service  Agreemento  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Market- 
Based  Power  Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Voliune  No.  9). 
These  Tarif&,  accepted  by  the  FERC  on 
February  27,  1997,  and  which  have  an 
effisctive  date  of  February  28, 1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

Tlie  Companies  and  Green  Mountain 
Power  have  also  filed  Notices  of 
Cancellation  for  service  umder  the 
Companies'  Power  Sales  and  Exchange 
Tariffs  (FERC  Electric  Tariff  Original 
Volume  Nos.  5  and  3)  and  Green 
Mountain  Power's  respective  FERC  Rate 
Schedules. 

The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement  and  Notice  of  Cancellation. 

Comment  date:  Setpember  18,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Consolidated  Edistm  Company  of 
New  York,  Inc. 

[Docket  No.  ER97-«  190-0001 

Take  notice  that  on  August  14, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  ito  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  Public  Service  Electric  & 
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Gas  to  purchase  electric  capacity  and 
energy  pursuant  to  the  n^otiated  rates, 
terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Public  Service  Electric  &  Gas. 

Comment  date:  September  18. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Public  Serricm  Ebctric  and  Gas 
rnmpany 

(Docket  No.  ER97-4191-4I00I 

Take  notice  that  on  August  14, 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Market  Responsive  Energy  Inc.  (MREI) 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSEftG  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  15. 1997. 

Copies  of  the  filing  have  been  served 
upon  MREI  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-4192-O0O1 

Take  notice  that  on  August  14, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Delmarva  Power  &  Light  Company 
(DP&L)  pursuant  to  the  PSE&G 
Wholmale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  15, 1997. 

Copies  of  the  filing  have  been  served 
upon  DP&L  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  September  18. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  PnbHc  Sorrica  Electric  and  Gas 
Company 

(Docket  No.  ER97-4193-O00) 

Take  notice  that  on  August  14. 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
American  Electric  Power  Service 
Corporation  (AEP)  pursiiant  to  the 
PSE&G  Wholesale  Power  Market  Based 


Sales  Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
July  15. 1997. 

Copies  of  the  filing  have  been  served 
upon  AEP  and  the  New  Jersey  Board  of 
PubUc  UtiUties. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  PadfiCorp 

(Docket  No.  ER97-«194-a00l 

Take  notice  that  on  August  14. 1997, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Long-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  PacifiCorp's  Merchant 
Function  and  PacifiCorp's  Transmission 
Function  under  PacifiCorp's  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
11. 

Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud.  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  September  18. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Tampa  Electric  Company 

(Docket  No.  ER97-4195-0001 

Take  notice  that  on  August  14, 1997. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  Contract 
for  the  Purchase  and  Sale  of  Power  and 
Energy  (Contract)  between  Tampa 
Electric  and  The  Energy  Authority,  Inc. 
(TEA).  The  Contract  provides  for  the 
negotiation  of  individual  transactions  in 
which  Tampa  Electric  will  sell  power 
and  energy  to  TEA. 

Tampa  Electric  proposes  an  effective 
date  of  August  18,  1997  for  the  Contract, 
or,  if  the  Conunission's  notice 
requirement  cannot  be  waived,  the 
earlier  of  October  13. 1997  or  the  date 
the  Contract  is  accepted  for  filing. 

Copies  of  the  filing  have  been  served 
on  TEA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  September  18. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


16.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER9  7-4 196-000) 

Take  notice  that  on  August  14, 1997, 
Central  Illinois  Public  Service  Company 
(QPS)  submitted  an  executed  umbrella 
short-term  firm  transmission  service 
agreement,  dated  July  17,  1997. 
establishing  Delhi  Energy  Services,  Inc., 
as  a  customer  under  the  terms  of  OPS' 
Open  Access  Transmission  Tariff. 

OPS  requests  an  effective  date  of  July 
17, 1997,  for  the  service  agreement  with 
Delhi  Eoargy  Services,  Inc.  Accordingly, 
□PS  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on 
Delhi  Energy  Services,  Inc.,  and  the 
Illinois  Commerce  Commission. 

Comment  date:  September  18,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Additional  Signatory  to  PfM 
Interconnection,  L.L.C  Opoating 
Agreement 

(Dockat  No.  ER97-4197-000| 

Take  notice  that  on  August  14, 1997, 
the  PJM  Intercoimection.  L.L.C.  (PJM) 
filed,  on  behalf  of  the  Members  of  the 
LLC.  membership  applications  of  Fine 
Energy  Services  Company  and  CNG 
Energy  Service  Corporation.  PJM 
requests  an  effective  date  of  August  14, 
1997. 

Comment  date:  September  18, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Wisconsin  Electric  Power  Qmipany 

(Docket  No.  ER97-4198-000I 

Take  notice  that  on  August  14. 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  index  of  service  agreements  to  its 
Open  Access  Transmission  Tariff 
(OATT),  FERC  Electric  Tariff,  Volume 
No.  7.  Also  submitted  are  forms  of 
service  agreements  for  short  term  firm 
transmission  service  and  network 
integration  transmission  service  for 
Wisconsin  Electric's  merchant  function. 
The  instant  submittal  is  occasioned  by 
the  Commission's  order  in  Allegheny 
Power  System  Inc.  (Docket  Nos.  OA96- 
18  et  al,). 

Wisconsin  Electric  requests  an 
effiective  date  of  July  9, 1996,  in 
accordance  with  the  order  in  Allegheny. 

Copies  of  the  filing  have  been  served 
on  all  Wisconsin  Electric  transmission 
service  customers,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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19.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-4199-000] 

Take  notice  that  on  August  15, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Equitable  Power  Services  Company  and 
Virginia  Power  imder  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  Equitable 
Power  Services  Company  as  agreed  to 
by  the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Conunission. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ERg7-4200-000| 

Take  notice  that  on  August  15, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
Service  Agreements  for  Firm  Point-to- 
Point  Transmission  Service  with  The 
Wholesale  Power  Group,  Vitol  Gas 
Electric  LLC,  and  PacifiCorp  Power 
Marketing,  Inc.,  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9. 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customers  as  agreed  to  by  the  parties 
under  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  PacifiCorp 

(Docket  No.  ER97-4201-000] 

Take  notice  that  on  August  15, 1993^ 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Conunission's  Rules  and  Regulations,  a 
Network  Integration  Transmission 
Service  Agreement  between  PacifiCorp's 
Merchant  Function  and  PacifiCorp's " 
Transmission  Function  under 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  the 


Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  September  18. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Total  Energy,  Inc. 

(Docket  No.  ER9  7-4202-000) 

Take  notice  that  on  August  15, 1997, 
Total  Energy,  Inc.  (Total),  petitioned  the 
Commission  for  acceptance  of  Total 
Rate  Schedule  FERC  No.  1.  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Total  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Total  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


23.  PacifiCorp 

(Docket  No.  ER97-4203-<)00] 

Take  notice  that  on  August  IS.  1997, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Firat  Sheet  Nos.  118  and  119  to 
PacifiCorp's  FERC  Electric  Tariff,  Fust 
Revised  Voliune  No.  11,  Pro  Forma 
Open  Access  Transmission  Tariff 
(Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filiiig  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Union  Electric  Conquuiy 

(Docket  No.  ER97-4204-000] 

Take  notice  that  on  August  15, 1997. 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Services 
between  UE  and  Commonwealth  Edison 
Company,  Delhi  Energy  Services,  Inc., 
Heartland  Energy  Services,  Inc.,  Valero 
Power  Services  Company  and  Virginia 
Electric  and  Power  Company.  UE  asserts 


that  the  purpose  of  the  Agreements  is  to 
permit  UE  to  provide  transmission 
service  to  the  parties  purauant  to  UE's 
Open  Access  "Transmission  Tariff  filed 
in  Docket  No.  OA96-50. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Soudiem  Conq>any  Services,  Inc. 

(Docket  No.  ER97-420&-000] 

Take  notice  that  on  August  IS,  1997, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
eight  (8)  service  agreements  for  firm 
point-to-point  transmission  service 
under  Part  n  of  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies.  Three  (3)  of  the  agreements 
are  between  SCS,  as  agent  for  Southern 
Companies,  and  Electric  Clearinghouse, 
Inc.,  and  two  (2)  agreements  are 
between  SCS,  as  agent  for  Southern 
Companies,  and  Vitol  Gas  &  Electric, 
llie  other  three  (3)  agreements  are 
between  SCS.  as  agent  for  Southern 
Companies,  and  (i)  Aquila  Power 
Corporation,  (ii)  Federal  Energy  Sales, 
Inc.,  and  (iii)  Southern  Wholesale 
Energy,  a  Department  of  SCS. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Cleveland  Electric  Ulnminatiiig 
Company  and  The  Toledo  Edison 
Company 

(Docket  No.  ER97-4206-000] 

Take  notice  that  on  Augtist  15,  1997, 
the  Centerior  Service  Company  as  Agent 
for  The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Firm  Poipt-to-Point 
Transmission  Service  for  Dayton  Power 
&  Light  Company,  Valero  Power 
Services  Company,  and  VTEC  Energy, 
Incorporated,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  Centerior  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-204- 
•bOO.  The  proposed  effective  date  under 
the  Service  Agreement  is  July  1,  1997. 
Comment  date:  September  18. 1997, 
in  accortlance  with  Standard  Paragr^h 
E  at  the  end  of  this  notice. 

27.  Georgia  Power  Company 

(Docket  No.  ERg7-4207-000l 

Take  notice  that  on  August  15, 1997, 
Georgia  Power  Company  filed  a  Notice -.^ 
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of  Cancellation  of  FERC  Electric  Tariff, 
Original  Volume  No.  1  (Full 
Requirements  Wholesale  Service),  as 
amended.  Georgia  Power  proposes  to 
cancel  this  rate  schedule  because  there 
are  no  longer  any  full  requirements 
wholesale  for  resale  customers  who 
purchase  electric  service  pursuant  to 
this  rate  schedule.  Since  no  full 
requirements  pumhasers  would  be 
affected  by  this  action,  Georgia  Power 
requests  that  the  cancellation  be  made 
e^ctive  October  1, 1997. 

Comment  date:  September  18. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

28.  Golf  Pow«r  Company 

(Docket  No.  ER97-4208-000I 

Take  notice  that  on  August  15, 1997, 
Gtilf  Power  Company  filed  a  Notice  of 
Cancellation  of  FERC  Electric  Tariff. 
Second  Revised  Volume  No.  1,  as 
amended.  Gulf  Power  proposes  to 
cancel  this  rate  schedule  because  there 
are  no  longer  any  full  requirements 
wholesale  for  resale  customers  who 
purchase  electric  service  pursuant  to 
this  rate  schedule.  Since  no  full 
lequirements  purchasers  would  be 
affected  by  this  action.  Gulf  Power 
requests  that  the  cancellation  be  made 
effective  October  1. 1997. 

Comment  date:  September  18, 1997, 
in  accordance  %vith  Standard  Paragraph 
E  at  the  end  of  this  notice. 

29.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-4209-000I 

Take  notice  that  on  August  15, 1997, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff. 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Equitable  Power  Services 
Company.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy-Kansas  to 
Equitable  Power  Services  Company 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  Equitable  Power 
Services  Company  to  WestPlains 
Energy-Kansas  pursuant  to  Equitable 
Power  Services  Company's  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Equitable  Power  Services  Company. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effiectiye 
in  accordance  with  its  terms. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


30.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-421(MX)0| 

Tal^e  notice  that  on  August  15, 1997, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10.  with  Equitable  Power  Services 
Company.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  Missouri  Public  Service  to 
Equitable  Power  Services  Company 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  Equitable  Power 
Services  Company  to  Missouri  Public 
Service  pursuant  to  Equitable  Power 
Services  Company's  Rate  Schedule  No. 
1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Conciurence  by 
Equitable  Power  Services  Company. 

UtiliCorp  requests  waiver  oi  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effiective 
in  accordance  with  its  terms. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

31.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-421 1-000] 

Take  notice  that  on  August  15. 1997, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy — Colorado,  a  Service 
Agreement  under  its  Power  Sales  Tariff. 
FERC  Electric  Tariff  Original  Volimie 
No.  11,  with  Equitable  Power  Services 
Company.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy — Colorado 
to  Equitable  Power  Services  Company 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  Equitable  Power 
Services  Company  to  WestPlains 
Energy — Colorado  pursuant  to  Equitable 
Power  Services  Company's  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Equitable  Power  Services  Company. 

UtiliCorp  requests  waiver  oi  the 
Commission's  regtilations  to  permit  the 
Service  Agreement  to  become  efiiactive 
in  accordance  with  its  terms. 

Conunent  date:  September  18, 1997, 

accordance  with  Standard  Paragraph 

at  the  end  of  this  notice. 


< 


32.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-4213-000) 

Take  notice  that  on  August  15, 1997, 
Southern  Company  Services,  Inc.  (SCS), 
acting  as  agent  for  Alabama  Power 
Compcuiy  (APCo),  tendered  for  filing  a 
Delivery  Point  Specification  Sheet  dated 
as  of  June  1, 1997,  reflecting  the 


abandonment  of  a  delivery  point  to  the 
Qty  of  Dothan.  The  abandoned  delivery 
point  will  no  longer  be  served  under  the 
terms  and  conditions  of  the  Amended 
and  Restated  Agreement  for  Partial 
Requirements  Service  and 
Complementary  Services  between 
Alabama  Power  Company  and  the 
Alabama  Municipal  Electric  Authority 
dated  lune  16, 1994. 

Comment  date:  September  18,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

33.  Duke  Power  Company 

[Docket  No.  ER97~4214-O00) 

Take  notice  that  on  August  15, 1997. 
Duke  Power  Company  (Diuke).  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Florida  Power 
Corporation  (Transmission  Customer), 
dated  as  of  July  16,  1997  (TSA).  Duke 
states  that  the  TSA  sets  out  the 
transmission  arrangements  luider  which 
Duke  will  provide  the  Transmission 
Customer  non-firm  [>oint-to-point 
transmission  service  under  Duke's  Pro 
Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  effiective  as  of  July  16, 1997. 

Conunent  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  nodce. 

34.  The  Detroit  Edison  Company 

(Docket  No.  ER97-4215-000J 

Take  notice  that  on  August  IS,  1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreement) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff),  between 
Detroit  Edison  and  Virginia  Electric  and 
Power  Company,  dated  as  of  July  14, 
1997.  Detroit  Edison  requests  that  the 
Service  Agreement  be  made  effective  as 
of  July  14, 1997. 

Comment  date:  September  18, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be. 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  WatM>n.  Jr., 

Acting  Secretary. 

(FR  Doc.  97-24522  Filed  9-15-97;  8:45  am] 

MUMQ  CODE  •717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  ER97-388D-000,  et  aL] 

Southern  Cailfomia  Edison,  Company, 
at  al.  Electric  Rate  and  Corporal* 
Regulation  Filings 

September  9, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Califimiia  Edison  Company 

(Docket  No.  ER97-3880-O001 

Take  notice  that  on  August  21. 1997, 
Southern  California  Edison  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Southern  Indiana  Gas  k  Electric 
Company 

(Docket  No.  ER97-3899-000] 

Take  notice  that  on  August  20. 1997, 
Southern  Indiana  Gas  &  Electric 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  23. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Infinite  Energy,  Inc. 

(Docket  No.  ER97-3923-0001 

Take  notice  that  on  August  20, 1997. 
Infinite  Energy,  Inc.,  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Western  Resources,  Inc. 

(Docket  No.  ER97-4028-000] 

Take  notice  that  on  August  28, 1997, 
Western  Resources,  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket 

Comment  date:  September  23,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


5.  Orange  and  RofJdand  Utilities,  Inc. 

[Docket  No.  ER97-4263-000) 

Take  notice  that  on  August  19. 1997. 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  N,  P.  Energy,  Inc. 
(Customer).  This  Service  Agreement 
specifies  that  Customer  has  agreed  to 
the  rates,  terms  and  conditions  of 
Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9. 1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  28. 1997  for  the  Swvice  Agreement 
Orange  and  Rocklami  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER97-4264-000) 

Take  notice  that  on  August  19, 1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Williams  Energy  Services 
Company  (Customer).  This  Service 
Agreement  specifies  that  Customer  has 
agreed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9. 1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  21, 1997  for  the  Service  Agreement 
Orange  and  Rockland  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

(Docket  No.  ERg7-4265-O00] 

Take  notice  that  on  August  19, 1997, 
Florida  Power  Corporation,  tendered  fiDr 
filing  a  service  agreement  providing  for 
short-term  service  to  American  Electric 
Power,  pursuant  to  Florida  Power's 
Market-Based  Wholesale  Power  Sales 
Tariff  (MR-1)  FERC  Electiic  Tariff, 
Original  Volimie  No.  8.  Florida  Power    . 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  Service  Agreement  to  become 
effiective  on  August  20, 1997. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


8.  Florida  Power  Corporation 

(Docket  No.  ERg  7-4  266-000] 

Take  notice  that  on  August  19, 1997, 
Florida  Power  Corporation  tendered  fcn- 
filing  a  service  agreement  providing  for 
short-term  service  to  Virginia  Electric  ft 
Power  Company,  pursuant  to  Florida 
Power's  Market-Based  Wholesale  Power 
Sales  Tariff  (MR-1)  FERC  Electric  Tariff, 
Original  Volume  No.  8.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  Service  Agreement  to  become 
effective  on  August  20, 1997. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

(Docket  No.  ER97-4267-0001 

Take  notice  that  on  August  19, 1997. 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-point  service  to  NESI  Power 
Marketing,  Inc.  (NESI),  pursuant  to  its 
open  access  transmission  tariff.  Florida 
Power  requests  that  the  Commission 
waive  its  notice  of  filing  requirements 
and  allow  the  agreement  to  become 
effective  on  August  20,  1997. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

[Docket  No.  ER9  7-4268-000] 

Take  notice  that  on  August  19, 1997, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  firm  point-to- 
point  service  to  NESI  Power  Marketing, 
Inc.  (NESI),  pursuant  to  its  open  access 
transmission  tariff.  Florida  Power 
requests  that  the  Conmiission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  become  effective  on 
August  20,  1997. 

Comment  date:  September  23,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-4269-0001 

Take  notice  that  on  August  19, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmission  Service  Agreement 
between  NSP  and  Public  Service 
Electric  and  Gas  Comptany. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
July  24, 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
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order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  September  23. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-4270-000J 

Take  notice  that  on  August  19, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Wisconsin  Power  & 
Light  Company.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Taffiff.  FERC  Original  Volume  No.  11. 

Comment  date:  September  23, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Wisconsin  PuUic  Service 
Corporation 

(Docket  No.  ER97-4271-000) 

Take  notice  that  on  August  19, 1997. 
Wisconsin  Public  Service  Corporation 
CWPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  itself.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access  . 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  September  23. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  KfidAmerican  Enei^gy  Co^^MUiy 

[Docket  No.  ER97-4272-000) 

Take  notice  that  on  August  19, 1997. 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  submitted  for  filing 
Firm  Transmission  Service  Agreement 
with  Wisconsin  Power  and  Light 
Company  (WPL)  dated  August  1, 1997 
and  entered  into  pursuant  to 
MidAmerican's  Open  Access 
Transmission  TaiiS. 

MidAmerican  requests  an  efiiactive 
date  of  August  1, 1997  for  the 
Agreement  and,  accordingly,  seeks  a 
waiver  of  the  Commission's  notice 
requirement  MidAmerican  has  served  a 
copy  of  the  filing  on  WPL,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  UtiUties  Commission. 

Comment  date:  September  23. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Florida  Power  ft  Light  Company 

[Docket  No.  ER97-4274-000] 

Take  notice  that  on  August  20, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 


cancellation  of  an  umbrella  service 
agreement  with  AYP  Energy,  Inc.,  for 
Firm  Short-Term  transmission  service 
under  FPL's  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  August  11, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Atlantic  City  Electric  Company 

[Docket  No.  ER97-4275-000I 

Take  notice  that  on  August  20, 1997, 
Atlantic  Qty  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  service 
agreements  imder  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
Entergy  Power  Marketing  Corp. 
(Entprgy),  Promark  Energy  (Promark) 
and  Market  Responsive  Energy,  Inc. 
(MREI)  under  Atlantic  Electric's  market- 
based  rate  sales  tariff.  Atlantic  Electric 
requests  the  agreement  with  MREI  be 
accepted  to  become  effective  on  Jidy  22, 
1997  and  the  agreements  with  Entergy 
and  Promark  be  accepted  to  become 
effective  on  August  20, 1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  MREI, 
Promark  and  Entergy. 

Coounent  date:  September  23, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-4276-000I 

Take  notice  that  on  August  20. 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Wabash  Valley  Power  Association.  Inc. 
(WVPA). 

Cinergy  and  WVPA  are  requesting  an 
effective  date  of  August  IS.  1997. 

Comment  date:  Sept«nber  23, 1997. 
in  accordance  with  Standard  paragraph 
E  at  the  end  of  this  notice. 

18.  Qnergy  Servicas,  Inc. 
[Docket  No.  ER97-«277-000| 

Take  notice  that  on  August  20, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Aquila  Power  Corporation  (Aquila). 

Cinergy  and  Aquila  are  requesting  an 
effective  date  of  August  15, 1997. 

Comment  date:  September  23, 1997, 
in  accordance  with  Standard  Paca^aph 
E  at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashali, 
SecTBtaiy. 

[FR  Doc.  97-24523  Filed  9-l&-«7;  8:45  am) 
MUMQ  COOC  SnT-St-P 

ENVIRONMENTAL  PROTECTKM 
AGENCY 

[FRL-6802-q 

Meeting  of  the  Oion*  Transport 
Commission  tor  ttw  NorttMMt  United 


AOBICV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  Fall  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  September  19, 1997. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  natters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subfect  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
September  19, 1997  from  9  a.m.  to  3:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at* 
Sheraton  Hotel  and  Conference  Center. 
250  Market  Street,  Portsmouth,  NH 
03801,  (603)  431-2300. 

FOR  FURTHER  SrORMATlOM  CONTACT: 

EPA: 

Susan  Studlien.  Region  I.  U.S. 
Environmental  Protection  Agency. 
John.  F.  iCennedy  Federal  Building. 
Boston,  MA  02203,  (617)  565-3800. 
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THE  STATE  CONTACT: 
Host  Agency: 

Kenneth  Colbum,  New  Hampshire  Dept. 

of  Environmental  Services,  64  North 

Main  Street,  Caller  Box  2033, 

Concord,  NH  03302-2033,  (603)  271- 

1370. 
FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper,  Ozone 
Transport  Commission,  444  North 
Capitol  Street.  N.W.,  Suite  638, 
Washington,  DC  20001,  (202)  508-3840 
e-mail:  ozonedsso.org. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
groimd  level  oxone  formation,  transport, 
and  control  within  the  transport  region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  September  19, 1997.  The 
meeting  will  be  held  at  the  address 
noted  earlier  in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  This 
meeting  will  be  open  to  the  public  as 
space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda 
will  be  available  from  Stephanie  Cooper 
of  the  ore  office  (202)  508-3840  (or  by 
e-mail:  ozone9sso.org)  on  Thursday, 
September  11, 1997.  The  purpose  of  this 
meeting  is  to  review  air  quality  needs 
within  the  Northeast  and  Mid-Atlantic 
States,  including  reduction  of  motor 
vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  including  actions 


by  EPA  imder  sections  110  and  126  of 
the  Qean  Afr  Act,  and  to  discuss 
market-based  programs  to  reduce 
pollutants  that  cause  ozone. 
John  DeVUlart, 

Regional  Admmistmtor.  EPA  Region  I. 
[FR  Doc.  97-24549  Filed  »-15-97:  S:45  am] 
BUJNQ  oooE  ton  ao  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5aS2-q 

Termination  of  Pesticide  Producing 
EstabHshmonf  8  Registration 

AGENCY:  Environmmtal  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
Agency's  intention  to  terminate  a 
number  of  pesticide  producing 
establishment  registrations  60  days 
following  the  date  of  publication  of  this 
docimient  for  Eailure  to  file  annual 
pesticide  production  reports  as  required 
by  section  7  of  the  Fedraal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA). 

DATES:  The  list  of  domestic  and  foreign 
(>e8ticide  producing  establishments 
appearing  in  this  dociunent  will  have 
thefr  establishment  registration 
terminated  on  November  17, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Domestic  pesticide  producing 
establishments  should  contact  the  EPA 
Regional  office  having  jurisdiction  for 
the  state  where  their  parent  company  is 
located.  A  listing  of  the  EPA  Regional 
offices  is  included  in  this  document. 
Foreign  pesticide  producing 
establishments  should  contact:  Carol  L. 
Buckingham,  United  States 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance,  Agricultxire  and  Ecosystems 
Division  (2225A).  401  M  Stieet,  SW. 
Washington,  DC  20460  USA,  telephone: 
202-564-5008;  Fax:  202-564-0085;  e- 
mail:  buckingham- 
carol@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section  7 
of  FIFRA  requires  that  all 
establishments  that  produce  any 
pesticide  or  active  ingredient  used  in 
producing  a  pesticide,  or  device  subject 


to  this  Act  be  registered  with  the 
Agency,  and  that  all  such 
establishments  submit  nnnnnl 
production  reports  to  the  Agency.  The 
EPA  regulations  at  40  CFR  part  167 
establish  requirements  concerning  these 
annual  reports  and  the  information  that 
must  be  in  annual  reports  (40  CFR 
167.85).  The  regulations  state  that 
establishment  registrations  will  be 
subject  to  termination  if  an  annual 
report  is  not  submitted  (40  CFR 
167.20(f)). 

Notwithstanding  the  requirements 
identified  above,  no  annual  production 
reports  were  received  from  the 
establishments  identified  in  this 
docimient  in  either  1996  or  1997.  In 
addition,  dtuing  the  week  of  December 
9-13, 1996,  pesticide  production 
reporting  forms  were  mailed  by  firat 
class  mail  to  each  parent  company 
having  responsibility  for  active 
pesticide  producing  establishments, 
including  the  companies  identified  in 
this  docimient  The  mailings  sent  to  the 
last  reported  address  of  the  companies 
identified  in  this  document  were 
returned  unopened  to  the  Agency,  with 
indications  of  "undeliverable"  or 
"address  unknown"  as  the  reason  for 
the  return.  Subsequent  attempts  to 
locate  a  number  of  the  identified 
companies  and  establishments  were 
unsuccessful.  The  Agency  is  therefore 
hereby  terminating,  without  further 
notice,  the  registrations  of  the  identified 
establishments  pursuant  to  40  CFR 
167.20(f)  for  failure  to  submit  the  annual 
reports  in  1996  and  1997. 

Following  termination  of  each 
domestic  pesticide  producing 
establishment's  registration,  sale  or 
distribution  in  the  United  States  of  any 
pesticide  product  produced  in  an 
establishment  subsequent  to  the 
termination  of  that  establishment's 
registration  will  be  considered  unlawful 
and  a  violation  of  section  12  of  FIFRA, 
punishable  by  civil  and  criminal 
penalties.  This  document  will  not 
preclude  the  Agency  from  seeking  other 
appropriate  remedies  necessary  for 
compliance  with  FIFRA. 

Following  termination  of  each  foreign 
pesticide  producing  establishment's 
registration,  no  pesticide  product 
produced  in  that  establishment  may  be 
imported  into  the  United  States. 


Environmental  Protection  Agency  Ust  of  EPA  Regional  Offices  and  Respoi^sible  Contacts 


EPA  regional  office 


U.S.  EPA.  Region  I.  Pestiades  Section  (SEA).  J.F.  Kennedy  Federal  Building,  Boston.  MA  02203-2211. 
ATTN:  Lee  Welter,  Telephone:  617-665-9055. 

U.S.  EPA.  Region  II.  Pesticides  Section  (MS-240).  2890  Woodbridge  Avenue,  Building  209,  BAYD,  Edi- 
son, NJ  08337-3679,  ATTN:  Mary  Gamett,  Telephone:  732-321-6891. 


States 


CT,  MA.  ME.  NH,  Rl,  VT. 
NJ.NY.PR.VL 
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EPA  regional  office 


U.S.  EPA,  Region  III.  Pesticides  Section  (3AT11).  841  Chestnut  BuiWmg.  Philadelphia.  PA  19107- 

4431.  ATTN:  Lisa  Donahue.  Telephone:  215-666-2062. 
U.S.  EPA,  Region  IV,  AFC  Pesticides  Section  (P&TS8).  61  Forayth  Street.  SW.  Atlanta,  GA  30303- 

3104.  ATTN:  Jacqueline  Wilkersoo,  Telephone:  404-562-901 1 . 
U.S.  EPA,  Region  V,  Pesticides  &  Toxics,  Enforcement  Section  (DRT-14J).  77  West  Jackson  Blvd.. 

Chicago.  IL  60604-3590.  ATTN:  Paniela  Grace.  Telephone:  312-353-2833. 
U.S.  EPA  Region  VI.  Pesticides  Section  (6PD-P),  1445  Ross  Avenue,  Dallas,  TX  75202-2733.  ATTN: 

J«nes  Redd,  Telephone:  214-665-7560. 
U.S.  EPA  Region  VII.  Pestcides  Branch  (WWPD/PEST),  726  Minnesota  Avenue,  Kansas  City,  KS 

66101.  ATTN:  Sandra  Morrison.  Telephone:  913-551-7614. 
U.S.  EPA.  Region  VIII,  Pesticides  Section  (ENF-PT).  One  Denver  Place.  Suite  500.  999  18th  Street. 

Denver,  CO  80202-2466,  ATTN:  Cornelia  Maes,  Telephone:  303-312-6049. 
U.S.  EPA  Region  IX,  Pesticides  Section  (CMD-4-3),  75  Hawthorne  Street.  San  Frandaoo,  CA  94105. 

ATTN:  Glenda  Du^n,  Telephone:  415-744-1066. 
U.S.  EPA,  Region  X,  Pesticides  Section  (ECO-084).  1200  Sixth  Avenue,  Seatfle.  WA  98101.  ATTN: 

Rella  Abemathy.  Telephone:  206-553-1970. 


Stales 


DE,  DC.  MO.  PA.  VA.  WV. 

AL.  FL.  GA.  KY.  MS.  NC.  SC.  TN. 

IL.  IN,  Ml,  MN.  OH,  Wl. 

AR,  LA.  NM,  OK.  TX 

lA.  KS.  MO,  NE. 

CO.  MT.  ND,  SD,  UT,  WY. 

AZ.  CA.  HI,  NV,  AS.  QU. 

AK.  ID.  OR.  WA. 


EPA  OflBce  and  Responaible  Contact  for  All  Foreign  Pesticide  Producing  Establishments 

United  States  Environmental  Protection  Agency.  Office  of  Enforcement  and  Compliance  Assurance,  Office  of  Compliance, 
Agriculture  and  Ecosystems  Division  (2225A).  401  M  Street.  SW.,  Washington.  DC  20460  USA.  ATTN:  Foreign  Estab- 
lishment Report  Data  Technician,  Telephone:  202-564-5008.  Fax:  202-564-0085.  e-mail:  buddng- 
bam.carol@epamail.epa.gov 

UST  OF  CXDMESTJC  AND  FOREK3N  COMPANIES  WITH  SPECIFIC  PESTTCIDE-PRODUCING  ESTABUSHMENTS  TO  BE 

Terminated 


Domestic  company  name  and  malng  address 

EPA  Region  I 
Water  Conault»its  Corporation,  10  Rugt>y  Street.  Stamford  CT  00904  .. 

Advantage-IOOO.  Alexander  Enterprises,  P.O.  Box  876,  Frostproof  FL 

33843. 
Rachel  Systems,  Inc.,  P.O.  Box  8538.  New  Haven  CT  06631  

Lo  Tox  Products  Intl.,  Inc.,  P.O.  Box  309,  RIverdale  NY  10471 

W.F.  Young,  Inc.,  Ill  Lyman  Street,  Sphngietd  MA  01101  

RepeTM  Distritxjtors,  Inc.,  495  Post  Road  East.  Westport  CT  06880 

Pest  Management  Supply,  Inc.,  311  River  Drive,  Hadley  MA  01035 


Sidmar  Enterprises,  Inc.,  The  Veritas  Co,  2  Kleen  Way,  Ho»mok  MA 

02343. 
Lament  Lat»,  Inc.,  Grenier  ReW,  Londonderry  NH  03053 


Horizons  Unimited,  2314  Columbia  Cirde.  Merrimack  NH  03054 

Dytex  Chemic^  Co.,  Inc.,  1280  High  Street,  Central  Fails  Rl  02863  . 
Anderson  Consulting  Servwes,  21  King  Street,  Burlington  VT  05401 


EPA  Region  N 

Seacoest  Latwralories,  Ina,  OW  Georges  Road,  P.O.  Box  373,  Dayton 

NJ  08810. 
Unette  Corp.,  26  Eastmans  Road,  Parsippany  NJ  07054  

EPA  Region  IN 
CM.  Athey  Paint  Company.  1809  Bayard  Street.  Baltimore  MD  21230 

Salt  Service  and  Chemicals.  Inc..  601  Chester  Pike.  Crum  Lynne  PA 

19022. 
Universal  Manufactunng  &  Distributing  Co.,  461  New  Grove  Street, 

Wilkes  Bane  PA  18702. 
Alkxm,  Incorporated,  2250  Charles  City  Road.  Richmond  VA  23231  


Domestic  pesticide  producing  establiahment  number,  name  and  site 


054312-CT-001,  Water  Consultants  Corporalton.  10  Rugby  Street. 

Stamford  CT  06904. 
057445-CT-001.  Advantage-IOOO,  575  Broad  Street,  Bridgeport  CT 

06601. 

064620-CT-001,  Rachel  Systems,  Ina,  1172  E.  Main  Street.  Bridge- 
port CT  06606. 

0065445-CT-001 ,  Lo  Tox  Products  Intl.,  Inc.  955  Connecticut  Ave- 
nue, Bridgeport  CT  06607. 

001543-MA-001,  W.F.  Young.  Inc..  Ill  Lyman  Street,  SpringfieW  MA 
01101. 

048904-MA-001,  Packaging  Sennces.  Inc.,  168  Elm  Street,  Agawam 
MA  01001. 

06461 8-MA-001,  Pest  Management  Supply,  Inc.,  311  River  Drive, 
Hadley  MA  01035. 

006831 -MA-001,  Sidmar  Enterprises,  The  Veritas  Co,  2  Kleen  Way, 
Holbrook  MA  02343. 

011762-NH-001,  Lamont  Labs,  Inc.,  Grenier  FieM,  Londonderry  NH 
03053. 

065388-Nf4-001,  Horizons  Unimited,  2314  Columbia  arde,  Merrimack 
NH  03054. 

036394-RM)01,  Dytex  Chemical  Co.,  Inc..  1280  High  Street.  Central 
Falls  Rl  02863. 

065870-VT-001.  Anderson  Consulting  Senrices.  21  King  Street.  Bur- 
lington VT  05401. 

001 159-NJ-001 .  Seacoast  Laboratories,  Inc.,  OkJ  Georges  Road,  Day- 
ton NJ  08810. 

064053-NJ-001.  Unette  Corp..  26  Eastmans  Road,  Parsippany  NJ 
07054. 

004794-MD-001.  CM.  Athey  Paint  Company,  1809  Bayard  Street, 
Baltimore  MD  21230. 

014014-PA-001,  Salt  Senrice  and  Chemicals,  Inc.,  601  Chester  Pike, 
Crum  Lynne  PA  19022. 

067875-PA-001 .  Universal  Manufacturing  &  Distritxjting  Co.,  461  New 
Grove  Street,  Wilces  Barre  PA  18702. 

063781-VA-001,  Alk»n,  Incorporated,  2250  Charles  City  Road,  Rich- 
mond VA  23231. 
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UST  OF  DOMESTIC  AND  FOREIGN  COMPANIES  WITH  SPECIFIC  PESTICIDE-PROOUCING  ESTABLISHMENTS  TO  BE 

TERMINATED— Continued 


Domestk:  company  name  and  mailing  address 


Plas-Chem  Coatings  Company,  Inc.,  P.O.  Box  7846,  Portmoulh  VA 

23707.                                                                 ^ 
Urn  Laboratohes.  Inc.,  3001  W  Moore  Street.  Rk:hniond  VA  23230  . 


EPA  Region  IV 

Siegel  Enterprises  Inc.,  DBA  AAA  Pool  Patio,  8100  Park  Boulevard, 

Suite  601 ,  Pinellas  Park  FL  34665. 
A-Best  Pool  &  Spa.  Inc.,  3535  SE  Maricamp  Road.  «800.  Ocaia  FL 

32671. 
Muskie  Pools,  Inc..  10341  S  Highway  441,  Belleview  FL  33420  

Sparkling  H20  System,  10273  SW  186th  Avenue,  Dunnelton  FL  34432 

Port  St.  Lude  Wholesale,  Pool  Chem.  Outlet.  1654  SE  Walton  Road, 

Port  St.  Lucie  FL  33452. 
Pool  Specialists,  Inc.,  7604  Cortez  Road  West,  Bradenton  FL  34210  .... 

H.  Lehman  Enterprises,  DBA  Cool  Pool,  1100-62nd  Avenue  North 

Street,  SL  Petersburg  FL  33702. 
Ft  Caroline  Pool  Supply.  5566  Fort  Caroline  Road,  Jacksonvflle  FL 

32211. 
Golden  Isles  Construction  Co.,  Inc.,  1525  N  Ohfo  Street.  Live  Oak  FL 

32060. 
S.O.S.  Pool  Depot.  P.O.  Box  1042,  Pakn  Hartxx  FL  34682 


Domestic  pesticide  producing  estat>lishment  number,  name  and  site 

address 


Designer  Pools-Pool  Supply,  Inc.,  P.O.  Box  521870,  Longwood  FL 

32752. 
Cleanivater  Concepts,  Inc.,  5239  S.  Dale  Mabry,  Tampa  Fl  33611  


Maintenance  Depot.  Inc.,  1295  SW  4th  Avenue.  Delray  Beach  FL 

33444. 
Southern  Pools.  2055  NE  140th  Street,  North  Miami  Beach  R  33181  ... 

North  Florida  Fann  &  Home  Center,  Rt.  1  Box  63A,  Jennings  FL  32053 

MkJgley's  Hardwrare,  Inc.,  14185  Beach  Boulevard,  Jacksonville  FL 

32250. 
Mainstream    Industries,    Inc.,    2765    Business    Center    Boulevard, 

Melbome  FL  32940. 
Wharco  Ace  Hardware,  13349  N  Main  Street.  Jacksonville  FL  32218  ... 

Noriand  Hardware,  Inc.,  651  NW  183rd  Street,  Miami  FL  33169 

Greensource,  Inc.,  5910  Benjamin  Center  Drive,  Suite  110,  Tampa  FL 

33634. 
B-J  Mariceters  &  Associates,  504  West  Plantatxxi  Boulevard,  Leke 

Mary  FL  32746. 
Geotechnical,  Inc.,  2256  Feltowship  Road,  Suite  204,  Tucker  GA  30084 
Poolside  Supplies,  106  Thomas  Drive,  Panama  City  Beach  FL  32408  .. 

Discount  Pool  Supplies,  Tarpon  Center,  Unit  E,  4880  Plackla  Road, 

Englev«)od  FL  34224. 

Pool  Pal,  Inc.,  P.O.  Box  1141,  Daytona  Beach  FL  32115 

Discount  Pool  Maintainance,  2518  NW  2nd  Avenue,  Boca  Raton  FL 

33432. 
Fhone  Safe  Martceting.  Inc.,  2765  Business  Center  Boulevard,  Mei- 

boume  FL  32940. 
Pool  Concepts.  Inc..  5512  Silver  Oak  Drive,  FL  Pierce  FL  33457  


Yulee  Pools,  P.O.  Box  517,  Yulee  FL  32097  ..„ ., 

All  About  Pools,  Inc.,  3535  SE  Maricamp  Road,  #800,  Ocala  FL  34471 

Byotron  Technical  Limited,  6041  Siesta  Lane,  Port  Rk:hey  FL  34668  .... 

Universal  Servk»s/Safe  &  Sure  Products.  2705  S.  Oakland  Forest 

Drive,  Suite  202,  Oakland  Park  FL  33309. 
Pool  Depot  By  Jim  Jensen,  10534  Wiles  Road.  Coral  Springs  FL  33067 


064920-VAr-001,  P»a8<»»em  Coatings  Company,  Ina,  3560  Bm  Ave- 
nue. Portmouth  VA  23704. 

066296-VA-001,  Urn  Laboratories.  Imx,  3001  W  Moore  Street,  Rich- 
mond VA  23230. 


044972-FL-001,  Siegel  Enterprises  Inc.,  DBA  AAA  Pool  Palto.  8100 

Pari(  Boulevard,  Suite  601 .  Pinellas  Pari(  FL  34665. 
052722-FL-001.  A-Best  Pool  &  Spa.  Ina.  3535  SE  Maricanv  Road. 

#800,  Ocala  FL  32671. 
054270-FL-001,  Muskie  Pools.  Ina,  10341  S  Highway  441,  Belleview 

FL  33420. 
054646-FL-001,  Sparkling  H20  System,  10273  SW  186th  Avenue. 

Dunnellon  FL  34432. 
055853-FL-001.  Port  SL  Lude  Wholesale.  Pool  Chem.  Outlet,  1654 

SE  Walton  Road.  Port  St  Lucie  FL  33452. 
055097-FL-001.  Pool  Speciaiists,  Inc.,  7604  Cortez  Road  West.  Bra- 
denton FL  34210. 
056463-FL-001,  Cool  Pool,  1100-«2nd  Avenue  North  Street.  St  Pe- 
tersburg FL  33702. 
057404-FL-001,  Ft  Caroline  Pool  Supply,  5566  Fort  Caroline  Road, 

Jacksonvflle  FL  32211. 
061689-FL-001.  GoWen  Isles  Constmctton  Co..  Ina,  1525  N  Ohio 

Street,  Live  Oak  FL  32060. 
062134-FL-001,  S.O.S.  Pool  Depot,  2112-A  Sunnydale  Boulevard, 

#21  &  23.  Cteanwater  FL  34625. 
062608-FL-001 .  Designer  Pools-Pool  Supply,  Ina,  3653  Ltfce  Emma 

Road,  Lake  Mary  FL  32746. 
063327-FL-001.  Cleanvater  Concepts,  Ina,  5239  S.  Dale  Mabry. 

Tampa  R  33611. 
06361 7-FL-001,  Maintenance  Depot,  Inc.,  1295  SW  4th  Avenue,  Del- 
ray  Beach  FL  33444. 
063808-FL-001,  Southern  Pools,  2055  NE  140th  Street,  North  Miami 

Beach  FL  33181. 
064206-FL-001,  North  Rorida  Farni  &  Home  Center,  RL  1  Box  63A, 

Jennings  FL  32053. 
064799-FL-001,  Midgie/s  Do  It  Center,  14185  Beach  Bouievwd. 

Jacksonville  FL  32250. 
064801 -FL-002.  Mainstream  Industries,  Ina,  2765  Business  Center 

Boulevard,  Metoome  FL  32940. 
064805-FL-001,  Wharco  Ace  Hardware,  13349  N  Main  Street  Jack- 

sonvUteFL  32218. 
065256-FL-001,  Nortand  Hardware.  Ina,  651  NW  183rd  Street,  Miami 

FL  33169. 
065472-FL-OQ1.   Greensource,   Inc.,  5010  Benjanun   Center  Drive, 

Suite  110,  Tampa  FL  33634. 
065598-FL-001.  B-J  Mariceters  &  Associates,  504  West  Plantatnn 

Boulevard,  Lake  Mary  FL  32746. 
065900-FL-001 .  Geotechnical.  Inc.,  Route  2  Box  54,  Bristol  FL  32321. 
065951 -FL-001,  Poolskle  Supplies.  106  Thomas  Drive,  Panama  City 

Beach  FL  32408. 
065953-FL-001,  Discount  Pool  Supplies,  Tarpon  Center,  Unit  E.  4880 

Placida  Road,  Englewood  FL  34224. 
066393-FL-001 ,  Pool  Pal,  Ina,  1 10  Jean  Street,  Daytona  FL  321 14. 
066402-FL-001,  Discount  Pool  Maintainance,  2518  NW  2nd  Avenue. 

Boca  Raton  FL  33432.   . 
066506-FL-001 ,  Fhone  Sate  Marketing,  Ina,  2765  Business  Center 

Boulevard.  Melbourne  FL  32940. 
067105-FL-O01,  Pool  Concepts,  Ina,  1532  SE  Village  Green  Drive, 

Port  St  Lucie  FL  33457. 
067261-FL-001,  Yulee  Pools,  A1A  Highway  Nassua  Plaza,  Yulee  FL 

32097. 
067446-FL-001.  All  About  Pools.  Ina,  3535  SE  Maricamp  Road,  #800, 

Ocala  FL  34471. 
06751 8-FL-O01,  Byotron  Technical  Limited,  6041  Siesta  Lane,  Port 

Richey  FL  34668. 
067538-FL-002,  J&S  Chemicals.  Inc..  705  Sammonds  Road.  Plant 

City  FL  33567. 
06794a-FL-001,  Pool  Depot  By  Jim  Jensen.  10634  Wies  Road.  Cortf 
Springs  FL  33067. 
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UST  OF  DOMESTIC  AND  FOREIGN  COMPANIES  WITH  SPECIFIC  PESTICIDE-PROOUCING  ESTABLISHMENTS  TO  BE 

Terminated — Continued 


Oomeatic  company  name  and  maiing  address 


Domestic  pesticide  pioducing  establishment  number,  name  and  site 


Surfside  Spas  &  Recreation.  Inc..  2316  S  AManlic  Avenue.  Daylona 

Beach  Shores  FL  32118. 
BBK  Mfg..  Inc.,  3384  Mercantito  Avenue,  Unit  Q.  Naples  FL  33942 

Amerisystems.  Ina.  1734  Avenida  Del  Sol,  Boca  Raton  FL  33432  

Lester  Laboratories  2370  Lavvrence  Street.  Attanla  GA  30344 


Morris-Bancron  Paper  Co.,  Inc.,  406  Community  Road,  Brunsosck  GA 

31520. 
Rich  Heellh.  P.O.  Box  18258.  Irvine  CA  92713 

Metro  Pool  Chemictf  a*  Atlanta  5994  Goshen  Springs,  Norcross  GA 

30071. 
Thermodyne.  Ina,  2370  Lawerence  Street,  Atlanta  GA  30344 

Trip  Technologies,  Ina,  1 12  S  Main  Street,  Jonesboro  GA  30236 


United  Chemical,  Ina.  S678-A  Export  Boulevard,  Gwden  City  GA 

31408. 
Vaidosta  Chemical  &  Paper.  P.O.  Box  1061.  Valdosia  GA  31603 

Bunion  Seed  Company  939  E  Jefferson  Street.  LouisvMe  KY  40206 


FOG  INO.  Ina,  DBA-MSC  Technologies,  P.O.  Box  34203,  LouisviNe 

KY  40232. 
AKed  Signtf ,  Ina,  Tw  Products,  P.O.  Box  593.  Faiilleld  AL  35064 

Frontier  Laboratories,  Ina,  1420  Cynthia  Road.  Clinton  MS  39066 

Silver  Sprink.  Ina.  P  O  Box  1353.  Greenville  NC  27834 

Chem  Designs.  PO  Box  1420,  Hwy  NC  151.  CmdterNC  28715 

PSC  Associates.  Ina.  401  Oeen  Street,  Winston  Salem  NC  27101 

Pfcw.  Ina,  PO  Box  246,  SimpeonvMe  SC  29681 

Mrtm— ncn  Products.  Ina.  P.O.  Box  750306,  Memphis  TN  38175 

Mngwt  Inlemationiy  Products,  Ina.  519  W  Webb  Road,  E««lew«e  TN 

37060. 
Eco-Tech,  Ina,  4170  GelweH  Road,  Memphis  TN  381 18  


EPA  Region  V 
Good-Way  insecticide,  Ina,  P.O.  Box  276.  Wheeing  IL  60060 

Twinoalc  Products.  Ina.  12127B  Galena  Road.  Piano  IL  60545 

J-B  Extenninating  Senhce,  2036  East  79th  Street,  (Moqo  IL  60649 

Kaye  Contract  Packaging,  340  East  138th  Street,  Chicago  IL  60627  .. 

Kaye  Contract  Packaging.  340  East  138th  Street.  Chicago  IL  60627  .. 


Friendly  Oaks  Garden  Center.  5501  W  159th  Street,  Oak  Forest  IL 

60452. 
Dewil,  Ina,  766-768  Industrial  Drive.  Ebnhurat  IL  60126 

NU.W„  P™*«..  5«r  S  W-*.  < .  C«co  ,L  ««. .^ 

Gift  Cosmetics,  Ina.  1690  Fabyan  Parkway,  Batavia  IL  60510 

FMR.  Ina.  1240  Hanson  Avenue.  Rockford  IL  61 106  -_>...>.>.>>.». 

Paumer.  Ina,  P.O.  Box  462,  Effingham  IL  62401  ~. 

RHO  Chemk»l  Co..  Ina.  320  N.  Mchigw)  Avenue.  Chkago  IL  60601  .. 

SuKvan  Brothers  Fertilizer  &  Chsmkai.  1332  E  Adwns  Street.  Mecomb 
IL  61455. 


068475-FL-O01.  Surfside  Spes  &  Recraatton,  Ina.  2316  S  Atlantk:  Av- 
enue. Daytona  Beech  Shores  FL  321 18. 
06916O-FL-001.  BBK  Mig.,  Ina.  3384  Mercantile  Avenue,  Unit  G. 

Naples  FL  33942. 
069450-FL-001 ,  Annerisystems.  Ina,   1734  Averada  Del  Sol,  Boce 

Raton  FL  33432. 
000337-GA-001.  Lester  Laboratories  2370  Lawrence  Street,  Atlanta 

GA  30344. 
036709-GA-001 ,  Morris-Bancroft  Papsr  Ca.  Ina.  408  Community 

Road.  Brunswick  GA  31520. 
043576-GA-001.  Gimbom  U.S.  (DBA  Ghnbom  Rich  Heellh).  4280 

Northeest  Expressway,  AUwrta  GA  30340. 
06233O-GA-O01 ,    Metro   Pool   Chemical   of   Atlanta   5994   Goshen 

Springs,  Norcross  GA  30071 . 
065309-QA-001,  Thermodyne,  Inc..  2370  Lawerence  Street  Atlanta 

GA  30344. 
066993-<3A-00l,  R.  J.  Machinery,  Ina.  3790  Browns  MM  Road.  SE. 

Atlanta  GA  30354. 
067275-GA-001.  United  ChemK^,  Ina,  5578-A  Export  Boulevard. 

Garden  City  GA  31408. 
067459-GA-001 ,  Vaidosta  Chemical  &  Paper  1000  N  Patterson,  Vai- 
dosta GA  31602. 
0046e3-KY-001755.  Bunton  Seed  Conpeny  939  E  Jefferson  StreeL 

Louisville  KY  40206. 
06871 3-Ky-00l,  FOO  IND,  Ina,  4102  Bishop  Lww.  Louisville  KY 

40218. 
000218-MS-001,  ANtod  Signiri,  Ina,  CaMehwn  2219  Cresole  Roed, 

Gulfport  MS  39501. 
057100-MS-001,  Frontier  Laboratories,  Ina.  1420  Cynthia  Road.  CUn- 

lon  MS  39056. 
051070-NC-001,  Silver  Sprink.  Ina.  206  Commerce  StreeL  Suite  C. 

Greenville  NC  27834. 
056210-^40-001,  Diversiied  Labs.  Ina,  PO  Box  1420.  Hwy  NC  151, 

CandtorNC  28715. 
066129-I4C-001,  PSC  Associates.  Ina,  401   Deen  StreeL  Winston 

Salem  NC  27101. 
066906-SC-001,  Pinex,  Ina,  1  Main  Street,  Piedmont  SC  29673. 
007389-TN-001,  Maintenanoe  Products,  kia.  5744  Shetiy  Drive. 

Memphis  TN  381 15. 
066750-TN-001 .  519  W  Webb  Roed.  EaglevMe  TN  37060. 

067133-TN-001.  Eco-Tsch,  Ina,  4170  GetweH  Road.  Memphis  TN 
38118. 


002006-IL-001,  Good-Way  Insectkade,  Ina,  342S  W  Dempster,  SkoMe 

IL  60076. 
010676-IL-001,  TwinoA  Products,  Ina.  12127B  Galena  Road.  Ptano 

IL  60645. 
032964-IL-001,  J-B  Extennineting  Servce,  2036  East  79th  Street. 

Chnago  IL  60649. 
033596-IL-001.  Kaye  Contract  Packaging.  340  East  138th  StreeL  Chi- 
cago IL  60627. 
033596-IL-O04.  Kaye  Contract  Packaging,  344  East  13eth  Place,  Chi- 

c^)0  IL  60627. 
040930-IL-001.  Friendly  Oeks  Garden  Center.  5601  W  1S9th  StreeL 

Oek  Forest  IL  60452. 
041961-IL-001,  DewH.  Ina.  766-768  Industrial  Drive.  Eknhursl  IL 

60126. 
044405-IL-001 ,  Nu-Way  Products.  5927  S  Western  Avenue,  Chtoago 

IL  60636. 
045713-IL-001,  Gift  CosmelKS.  Ina,  1690  Fabyan  Paricway.  Batavia 

IL  60510. 
047897-IL-001 ,  RMR.  Inc.,  1240  Harrison  Avenue.  Rocklord  IL  61 108. 
048738-IL-001.  Paumer,  Ina,  RR2  Box  1404,  Effingham  IL  62401. 
063348-IL-001.  RHO  Chemteal  Co..  Ina,  kidustiy  Avenue,  JoNet  IL 

60434. 
066677-IL-001,  SuWvan  Brothers  Fertilizer  &  Chemkal,  East  Skle  of 

Route  13,  AdeirIL  61411. 
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UST  OF  DOMESTIC  AND  FOREIGN  COMPANIES  WITH  SPECIFIC  PESTICI^-PRODUCING  ESTABLISHMENTS  TO  BE 
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Domestk:  company  name  and  mailing  address 

Sullivan  Brothers  Fertilizer  &  Chemical.  1332  E  Adams  Street,  Macomb 

IL  61455. 
New  Day  Products.  Inc.,  2257  E  199th  Street  WesL  Lynwood  IL  60411 

General  Organics,  Inc.,  2304  FesBn  Avenue.  Wheeling  IL 

Stampede  Inst.  Corp..  3215  S  59th  Avenue,  Cicero  IL  60650  

Unique  Pack.  Ina.  14032  S  Kostner.  Crsstwood  IL  60445 

Hammond  Technotogies.  Inc..  P.O.  Box  68310.  Indianapolis  IN  46268 

Mesa  Chemical,  Ina.  P.O.  Box  31197,  Indianapolis  IN  46231  


Erin  An>erican  Ltd.,  Fort  Harrison  Industrial  Parte,  3902  4th  Paricway 
Tern  Haute  IN  47804. 

Korex  Company.  P.O.  Box  175.  Wfacon  Ml  48096  

Davoo  Manufacturing  Corp.,  P.O.  Box  2327.  Ann  Arbor  Ml  48106 

Autumn  Environmental,  1321  Orieans  #1109,  Detroit  Ml  48207  a.>^... 

Skogen  Propagatkxi  Supply.  14109  Cleveland.  Spring  Lake  Ml  49456  .. 

VIdng  Laboratories,   Inc..  78117  Elm  Street.  NE.  Minneapolis  MN 

55432.                                                                                ^^ 
Converter  Tech.  137  S  Robert  Street,  St.  Paul  MN  55107  

Water  &  Air  Purific^ion  Corp.,  300  S  Owasso  Boulevard,  SL  Paul  MN 
55117. 

Spectrum  Phamiaceuticals.  P.O.  Box  6271.  Minneapolis  MN  55406  

Henkel  Corp..  R.  T.  Betz.  1 1500  N  Lake  Drive,  Cincinnati  OH  45249  .... 

Andrews  Chemeal  Products.  P.O.  Box  32.  Pataskala  OH  43062 

American  Water  Sdenoe,   1741   Cleveland  Avenue,  Columbus  OH 

43211. 
K  &  S  Allpurpose  Products,  499  Bonham  Avenue.  Columbus  OH  43211 

Defiance  Landmartt,  Inc..  632  Perry  StreeL  Defiance  OH  43512 „« 

Defiance  Landnwk,  Inc..  632  Perry  Street.  Defiance  OH  43512 

HJP.  Ina.  121  W  High  StreeL  Uma  OH  45801  

Bugless.  Inc.,  Box  161,  Cleveland  OH  44139 

Guth  Corp.,  551  GranvHIe  Avenue,  HiHskle  IL  60162 

Green-Rock  FS  Coop,  1619  14tti  Avenue.  Monroe  Wl  53566 .. 

Swimchem,  Ina,  1702  Yout  Street.  Racine  Wl  53403 _ 

Brite  Chemfcal  Co..  W220  N  1531  Jericho  Court  #E.  Waukesha  W! 

53186. 
A-Z  Fann  Centers.  321  S  Wrter  Street,  Watertown  Wl  53094  .._. 

Merisco,  Inc..  4811  W.  Woolworth  Avenue,  Mlllwaukee  Wl  53218  

Lee  Hahn  Fertilizer,  Inc.,  9701  E  County  Road  X,  Clinton  Wl  53525 


Domestk:  pestickle 


I^-PRODUC 
Ik^klefrodudr 


I  establishment  numt>er,  name  and  site 
address 


EPA  Region  VI 
Mario  Supply  Co..  PO  Box  0042,  Gretna  LA  70054  „. 

Glinlon  Corp.,  14  Inverness  Drive  E,  Suite  G-120,  Englewood  CO 
80112. 


055677-IL-002,  Sullivan  Brothers  Fertilizer  &  Chemtoal.  RR  3. 
Macomb  IL  61455. 

057985-IL-001,  New  Day  Products.  Ina.  2251  E  199th  Street  WesL 
Lynwood  IL  60411. 

062768-IL-O01,  General  Organcs.  Ina.  4041  W  Ogden  Avenue.  Chi- 
cago IL  60623. 

063729-IL-001.  Stampede  InsL  Corp..  3215  S  59th  Avenue.  Cicero  IL 
60650. 

064534-IL-001,  Unique  Pack.  Ina.  14032  S  Kostner,  Crestvmod  IL 
60445. 

04801 7-IN-001.  Hammond  Technotogies,  Inc..  4220  Saguaro  Trail  In- 
dianapolis IN  46268. 

065261-IN-001,  Mesa  Chemfcal.  Inc.,  2629  W  Walnut  Street,  Indian- 
apolis IN  46222. 

066697-IN-001,  Erin  American  Ltd..  Fort  Harrison  Industrial  Parti, 
1320  Savannah  Avenue  or  3902  4th  Paricway,  Terra  Haute  IN 
47804. 

034470-MI-001,  Korex  Company.  50000  W  Pontiac  TraH.  Wixon  Ml 

48096. 
064455-MI-001 .  Davco  Manufacturing  Corp.,  1600  Woodland  Drive 

North,  Saline  Ml  48176. 
065276-MI-001.  Autumn  Environmental,  1321  Orieans  #1109,  Detroit 

Ml  48207. 
068080-MI-001 ,  Skogen  Propagatton  Supply.  17367  Lake  Mfchigan  D. 

West  Olive  Ml  49460. 
039395-MN-001 ,  Viking  Laboratories,  Ina,  7905  Beech  StreeL  NE, 

Minneapolis  MN  55432. 
063456-MN-001.  Converter  Tech,  137  S  Robert  StreeL  SL  Paul  MN 

55107. 
067626-MN-002,  Bowman  Industrial,  5th  Street,  Kennedy  MN  56733. 

068079-MN-O01.  Spectrum  Pharmaceuticals.  4525  Hiawatha  Avenue. 

Minneapolis  MN  55406. 
002302-OH-001.  Henkel  Corp..  5051  Esteqeek  Road.  Cincinnati  OH 

45232. 
009163-OH-001,  Andrews  Chemfcal  Products,   Broad  Sfreet.  SW 

7889,  Pataskala  OH  43062. 
013604-OH-^X)1,  American  Water  Science,  1601  Woodland  Avenue. 

Columbus  OH  43219. 
040565-OH-001.  K  &  S  Allpurpose  Products,  499  Bonham  Avenue. 

Columbus  OH  43211. 
055660-OH-002,  Defiance  Landmartc,  Ina,  Fann  Bureau  StreeL  Sher- 
wood OH  43556-0507. 
055660-OH-003.  Defiance  Landmartc,  Ina,  501  Railroad  StreeL  Hfcks- 

ville  OH  43526. 
061593-OH-001.  HJP.  Ina.  5205  W  Humefl-tome  Road,  Lin«  OH 

45806. 
068476-OH-001,  Bugless.  Inc..  1223— A  Norton  Road.  Hudson  OH 

44236. 
011275-WI-001.  Guth  Corp..  7405  Sleepy  Holtow.  West  Bend  Wl 

53095. 
040677-WI-003.  Grsen-Rock  FS  Coop.  W664  Highway  81.  Brodhead 

Wl  53520. 
043521-WI-001.  Swimchem.  Ina.  1101  Mound  Avenue.  Racine  Wl 

53406. 
047202-WI-001,  Brite  Chemfcal  Co..  W220  N  1531  Jericho  Court  #E. 

Waukesha  Wl  53186. 
04801 5-WI-003.  A  to  Z  Fann  Center,  Ina.  N900e  Cty  Tke.  Watertown 

Wl  53094. 
067127-WI-001,  Merisco.  Ina.  5400  W  Brown  Deer  Road,  Brown 

Deer  Wl  53223. 
06921 0-W»-001.  Lee  Hahn  Fertilizer,  Inc..  11029  E  County  Road  X. 

Clinton  Wl  53525. 

061851-LA-001.  Maries  Supply  Co..  317  Grater  Lane,  Harvey  LA 

70059. 
068162-LArOOI  Woolard.  Inc..  5903  I  49  S  Servfce  Road.  Opetousas 

LA  70570. 
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Domestic  company  newe  and  rrwiling  address 


Lapo  Custom  Mwutectunng.   Inc..  5066  W  Industrial.  Midtand  TX 
79703. 

;  ma.,  5007  M«1in  Luther  King  Freavny.  Fort  Worth  TX  76119  .. 


Rohp*  Packaging  &  Assembly  Co..  RR  1.  Box  341.  West  Liberty  lA 

52778. 
Coles  F»m  Store.  520  Maple.  Chelopa  KS  87336  

CO-OP  Inc.  101  CoKjp  Street.  Kingsdowm  KS  67868  

Lomsana-Padfic  Corp..  2001  Hitzefl  Court.  Fenton  MO  63026  

Blue  DioTwnd  Pool  Service,  Inc.  1344  Jelfco  Boulevanj.  Arnold  MO 

63010. 
NP  Industnes.  Inc..  5017  S  38th  Street.  St  Louis  MO  631 16 

D  &  R  Fwm  Supply.  RR  2  Box  9.  Gait  MO  64641  

Circle  76  Fert.  Ina.  P.O.  Box  370.  Long  Pine  NE  68217 

EPA  Region  VIII 

Gas  Purification  Systems.  700  W  Mississippi.  •  Cl.  Denver  CO  80223 

VKOchem.  8660  Delmonico  Drive.  SuNe  D-180.  Colorado  Springs  CO 

80019. 
Vestra  Intl..  Inc..  106  W  500  S  #106.  BountlM  UT  84010 _ 

EPA  Region  IX 
Person-Hictoia  Laboratories.  9004  N  56th  Avenue.  Glendale  AZ  85302 

PMerson  Laboratories.  Inc.  3505  W  Grand  River.  HomM  Ml  48843  .... 

Action  Chemical  Corr^Mny  1225  South  7lh  Street,  Phoenix  AZ  85034  .. 

H^ex.  Ina.  14435  N  Scoltsdale  Road.  Scottsdale  AZ  85254 

Alpha  Chem  1897  N  Acoma,  Lake  Havasu  City  AZ  86403 

Gainor  Mfg.  Ca.  Ina.  P.O.  Box  50082.  Phoenix  AZ  85076 

Moyer  Chemical.  P.O.  Box  54340.  Fresno  CA  93756 

Moyer  Chemcrt.  P.O.  Box  54340.  Fresno  CA  93755 

Moyer  Chemical.  P.O.  Box  54340.  Fresno  CA  93755 

Moyer  Chemical,  P.O.  Box  54340.  Fresno  CA  93756 

Moyer  Chemical.  P.  O.  Box  54340.  Fresrto  CA  93755 

California  Veterinarian  Research  Lab.  1836  E  Walnut  Avenue.  Pasa- 
dena CA  91107. 
J.  B.  SetxeH  Company.  365  Central  Avenue,  Los  Angeles  CA  90013  .... 

Wlanj  Products  Division,  P.O.  Box  249.  Redwood  City  CA  94064 

M  E  Partes  Enterprises.  Inc.  P.O.  Box  802.  Falfcrook  CA  92028  

Aerosol  West.  P.O.  Box  5103.  Ventura  CA  93006  

Pro-Tec  Ct>emical  Co.,  1555  Burice  AverHie.  San  Francisco  CA  94124 

Cordova  Laboratories.  13177  Foothill  Boulevard,  Sylmar  CA  91342 

Bye  Fly  Company.  819  SummerhiH  Court.  Endnitas  CA  92024  _ 

Waterworlh,  1900  Puiman  Lane.  Redondo  Beach  CA  92078  

Ultra  Dynamics  Corporation.  1631  10th  Stre^  Santa  Monica  CA  90404 


DomestK  pestwide  producing  establishment  number,  name  and  site 


060000-TX-001  Lapo  Custom  Mfg.,  Inc..  4503  W  Industrial.  Midtand 

TX  79703. 
066897-TX-001.  CiMaic  Mfg..  5007  Mwtin  Luther  King  Freeway,  Fort 

Worth  TX  761 19. 

064375-IA-001,  RohpA  Packaging  &  Assembly  Co.,  RR  1,  Box  341. 
Weal  Uberty  lA  52776. 

082aSO-KS-001,  Coles  Farm  Supply,  Ina.  Highway  59  North.  Chelopa 
KS  67336. 

067288-KS-001,  101  Co-op  Street.  Kingadown  KS  67858. 

064276-MO-001.  Louisiana-Pacific  Corp.,  8679  Greenwood  Place, 
Savage  MD  20763 

D47266-MO-001.  Blue  Diamond  Pool  Senrice,  Ina  1344  Jelfco  Boule- 
vard. Arnold  MO  63010. 

068633-44O-001,  NP  Industries.  Ina,  5017  S  38th  Street.  St  Louis  MO 
63116. 

064790-MO-001,  D  &  R  Fttm  Supply,  RR  2  Box  9.  Gait  MO  64641. 

062729-^48-001,  Coash,  Ina,  256  W  1st.  Long  Pine  NE  88217. 

054567-CO-001,  Gas  Purification  Systems  700  W  Mississippi,  «C1. 

Oenvof  CO  80223. 
066339-CO-001,  Virochem  40  D  Mountview  Lane.  Rockrimmon  CO 

80807 
068277-Ln'-001,  Vestra  Intl.,  Ina,  106  W  500  S  #106.  Bountiful  UT 

84010. 

002767-AZ-001.  Person^tickrii  Laboratories.  9004  N  56th  Avenue. 

Glendale  AZ  85302. 
00874a-AZ-00l.  Patterson  Laboratoriee.  Ina.  4940  W  Jefferson  Bou- 
levard. Phoenix  AZ  85043. 
036022-AZ-001 .  Actkxi  Chemtoal  Company,  Ina.  1225  South  71h 

Street,  Phoenix  AZ  85034. 
049730-AZ-O01.  Halex.  Ina,  14435  N  Scottsdale  Road,  Scottsdal«  AZ 

862S4. 
053146-AZ-001.  Alpha  Chem,  1570  Copper  Lane,  Lake  Havasu  City 

AZ  86403. 
062092-AZ-001.  Gainor  Mfg.  Co..  Ina.  116  N  Roosevelt.  9131.  Chan- 
dler AZ  85226-341 1 . 
005867-CA-O01.  Moyer  Products.  Ina,  5427  East  Central  Avenue, 

Fresm  CA  93725. 
te6e67-CA-003,  Moyer  Products,  Ina,  206  Salinas  Road,  Watsonville 

CA  95076. 
005867-CA-004,  Moyer  Chemical  Company,  2652  Big  Valley  Road, 

LAepon  CA  95453. 
005967-CA-006,  Moyer  Products.  Ina.  2375  Oartc  Road.  El  Centro 

CA  92244. 
00S967-CA-007.  Moyer  Products.  Inc.,  5741  Eas   Central  Avenue. 

Fesno  CA  93725. 
008334-CA-001.  CaUfomia  Veterinarian  Research  Lab.  595  E  Coto- 

rado  Boulevard.  Pasadena  CA  911 01 . 
008454-CA-001 ,  J  B.  Sebrell  Company.  365  Central  Avenue,  Los  An- 
geles CA  90013. 
0O9639-CA-O01,  WiHard  Products,  70  Chemkal  Way,  Redwood  City 

CA  94063. 
013765-CA-001,  M  E  Paris  Enterprises.  Ina,  230  S  Stagecoach 

Lane.  Fallbrook  CA  92028. 
035988-CA-001 .  Aerosol  West  2595  Katharine  Avenue,  Ventura  CA 

93003. 
03851 2-CA-001,  Pro-Tec  Chemical  Co..  1463  Davidson  Avenue,  San 

Francisco  CA  94124. 
038798-CA-001.  Cordova  Laboratories.   13177  FoothiH   Boulevard. 

Sylmar  CA  91342. 
039552-CA-001.  Bye  Fly  Company.  3616  Cale  Gavwao.  Carisbad 

CA  92009. 
043099-CA-001.  Waterworth.  15223  Grevlllea.  Lawndale  CA  90260. 
045519-CA-001.  Ultra  Dynamics  Corporation.  16559  Saticoy  Street. 

Van  Nuys  CA  91406-1739. 
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Domestic  compeny  name  and  mailing  address 


Trevor  Chemicals  &  Engineering.  1565-A.  Scene  Avenue.  Costa  Mesa 

CA  92626. 
Pure  Sure.  21339  NordhoW  Street.  Chatsworth  CA  91311  .. 


Beneficial  BioSystems.  Ina.  P.O.  Box  8461.  Emeryville  CA  94662 
Super  Chem  Corp.,  4095  Leaverton  Court.  Anaheim  CA  92651  .... 


D  &  F  Control  Systems.  Ina.  3401  Crow  Canyon  Road,  Suite  110,  San 
Ramon  CA  94583.  -^ 

Loomis  Natkxiai  Martceting.  Ina.  P.O.  Box  258,  North  Hollywood  CA 
91601. 

Guard-Rite,  5216  Chakemco  Street,  Southgate  CA  90280-6645 

Johnson  Chemsource,  Ina,  16057-61  W  Foothill  Boulevard,  Irwindale 

CA  91702. 
Bi-Pro  Industries.  Inc.,  P.O.  Box  998  845,  El  Segundo  CA  90245 

Phaeton  Corp.,  17910  La  SaHe  Avenue,  Gardena  CA  90248 

Townsend  Chemical,  Inc.,  42028  Osgood  Road,  Fremont  CA  94539  .... 

Townsend  Chemical,  Ina,  42028  Osgood  Road,  Fremont  CA  94539  .... 

Townsend  Chemical.  Inc.,  42028  Osgood  Road,  Fr8n>ont  CA  94539  .... 
Townsend  Chemical.  Inc..  42028  Osgood  Road.  Fremont  CA  94539  .... 
Exhart  Company.  9851  Owensmouth  Avenue,  Chatsworth  CA  9131 1  ... 

Reflect.  Ina.  3100  Kemer  Boulevard.  San  Rafael  CA  94901 

Technozone  (Ozone  Technotogy),  239  Poppy  Avenue,  Corona  Del  Mar 

CA  92625. 
Nature's  Choice,  17709  Crabb  Lane,  Huntington  Beach  CA  92647  

Yeltowjacket  Extemiination  Specialist.  624  Villanova  Drive,  Davis  CA 
95616. 

R  &  R  Cosmetics,  Ina,  15131  Nelson  Avenue,  #  A.  La  Puente  CA 

91744-4334. 
Professional   Energizing  Products,   72-096  Dunham  Way,  Suite  E, 

Thousand  Palms  CA  92276. 
Roach  Rid,  Inc.,  9528-35  Miramar  Road,  San  Diego  CA  92126-4533  .. 

Capitol  Packaging.  Inc.,  11287  Sunrise  Park  Drive.  Rancho  Cordova 

CA  95742. 
Leo's  Products,  Inc..  4156  E  Pacific  Way.  Los  Angeles  CA  90023  


Domestic  pestk^ide  producing  establishment  number,  name  and  site 

address 


Triox,  6918  Siena  Court,  DubTin  CA  94568  „ 

Vlllapart<  Electronics,  USA,  1612  N  Spurgeon  Street.  Santa  Aiia  CA 

92701. 
Associated  Products.  1180  E  9th  Street,  B-3.  San  Bernardino  CA 

92410.. 
Bondfite+lawaii.  Inc.,  740  Ahua  Street.  Honolulu  HI  96819 

Total  Systems,  Ina.  3049  Rigel  Avenue.  Las  Vegas  NV  89102  

EPA  Region  X  (NO  USTINQS) 


045779-CAr-pOI.  Trevor  Chemicals  &  Engineering,  1048  hvine  Avenue 

#462.  New  Port  Beach  CA  92660. 
046869-CA-001.  Pure  Sure,  9200  Deering  Avenue,  Chatsworth  CA 

91311. 

047083-CA:-001,  Beneficial  Bk>Systems.  Ina,  1129  32nd  Street.  O*- 

land  CA  94608. 
048720-CA-001,  Super  Chem  Corp.,  4095  Leaverton  Court,  Anaheim 

CA  92651. 
049840-CA-001,  D  4  F  Control  Systems.  Ina.  3401  Crow  Canyon 

Road,  Suite  110.  San  Ramon  CA  94583. 
050589-CA-001 .  Loomis  National  Martceting,  Ina,  1 128  Olympic  Drive 

Corona  CA  91719.  ,  -r^  . 

051014-CA-001,  Guard-Rite,  5216  Chtfcemco  Street.  Southgate  CA 

90280-6645. 
056156-CA-001,  Johnson  Chemsouree,  Inc.,  16057-61  W  Foothill 

Boulevard,  Irwindale  CA  91702. 
057075-CA-001,  Bi-Pro  Industries.  Inc..  1507  N  Boundy  Drive.  Los 

Angeles  CA  90049. 
057122-CA-001,  Phaeton  Corp.,  17910  La  SaHe  Avenue,  Gardena  CA 

90248. 

059172-CAr-OOI,  Aqua  Chtor,  42028  Osgood  Road.  Fremont  CA 

94539.  ^^ 

059172-CArO03.  Aqua  Chtor,  455  Coleman  Avenue,  San  Jose  CA 

95110. 
059172-<:A-004.  Aqua  Chlor,  22588  S  Moffat  Road,  Ripon  CA  9S386. 
05ai72-CA-005,  Aqua  Chlor,  AJtamont  Pass  Road,  Traly  CA  95376. 
060045-CA-001.  Exhart  Company,  6758  Eton  Avenue,  Canoga  Parte 

CA  91305. 
062337-CA-001,  Reflect,  Ina,  3100  Kemer  Boulevard,  San  Raiael  CA 

94901. 
063752-CA-001,  Technozone,  4606  Roxbury  Road,  Corona  Del  Mar 

CA  92625-3021. 
63897-CA-001,   Nature's  Choice,   17709  Crabb  Lane,   Huntington 

Beach  CA  92647. 
06420O-CA-001,  Yeltowjacket  Extemwnatton  Specialist.  624  ViBanova 

Drive.  Davis  CA  95616. 
064399-CA-001.  R  4  R  Cosmetics,  Inc.,  17749  E  Valley  Boutovaid 

City  of  Industry  CA  91 744. 
06525»-CA-001 , Professional  Energizing  Products,  72-096  Dunham 

Way.  Suite  E,  Thousand  Palms  CA  92276. 
065505-CA-001,  Roach  Rid,  Inc.,  9528-35  Miramar  Road,  San  Diego 

CA  92126-4533.  ^^ 

065634-CA-001,  Capitol  Packaging,  Inc.,  11287  Sunrise  Parte  Drive, 

Rancho  Cordova  CA  95742. 
066681 -CA-001,  Leo's  Products,  Inc.,  4156  E  Pacific  Way,  Los  Ange- 
les CA  90023. 
066769-CA-001, Triox,  6918  Siena  Court,  Dublin  CA  94568. 
068052-CA-001,  Villaparie  Electronics,  USA.  1612  N  Spurgeon  Stre^ 

Santa  Ana  CA  92701. 
068507-CA-001.  Associated  Products.  1180  E  9lh  Street.  B-3.  San 

Bernardino  CA  92410 
059269-HI-001,  Bondtite-Hawaii,  Ina.  740  Ahua  Street,  Honolulu  HI 

96819. 
041307-NV-001,  Total  Systems,  Inc.,  3049  Rigel  Avenue,  Las  Vegas 
NV  89102. 


Foreign  company  name  and  mailing  address 


Ascona  SA,  C/O  American  Cyanamid,  697  Route  46,  Clifton  NJ  07015 
Protex  S.A.,  Vaartdijk  40,  Antwerpen  (Deume).  Belgium  


Shell  Brasil  (Petroleo)  QA.  21.  AV.  Pres.  Juscelino  Kubitschek  1830, 

SAO  Paulo  94543,  Brazil. 
Atex  Milne  Associates  Ltd.,  376  Orenda  Rd.  E.,  Brampton.  Ontario. 

Canada  L6T1G1. 


Foreign  pestkade  producing  establishment  number,  name,  and  site  ad- 
dress 


062389-AG-001.  Ascona  S.A..  3200  Concordia.  Sarmlento  735,  Bue- 
nos Aires  Argentina. 

017028BL-001.  Protex  S.A..  Vaartdijk  40,  Antwerpen  (Deume).  Bel- 
gium. 

048386-BR-001.  Shell  Brasil  (Petroleo)  QA.  21.  AV.  Pres  Juscelino 
Kubitschek  1830,  Sao  Paulo  04543,  Brazil. 

05261 4-CN-001.  Alex  Milne  Associates  Ltd.,  376  Orenda  Road,  East. 

■  Brampton.  Ontario.  Canada  L6T1G1. 
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Foreign  company  name  and  mailing  address 


Ozonex  Intemaliooal  Technology  Corp..  1050  Sak  Road,  Ptatoanng. 

Ontario.  Canada. 
Bionaire.  Ina.  Bionaire  CorporaUon  90  Boroline  Road.  Alandale  NJ 

07401. 
Minera  La  Fkxtda.  Miarador  Azul  224.  Santiago  CM.  Pasai*  Mandez 

589.  Copiapo,  Chile. 
Marcii  Chemicals  Co.   Ltd.,    18A  Qing   Feng  Xin  Cun,   Hangzhou- 

TtupMiQ  3L0013.  Japan  310013000. 
NEW  12  Rue  Du  Port  De  U  Celle.  Saint  Mammes  77670.  France  

Waterfite  Res.,  C/0  R.  Herdegan.  Rapres..  3839  Oakhills,  Bimlngham 

Ml  48010. 
Nihon  Dennetsu  Ca  Ltd..  1-1.  1-Chome.  Omori-Nlshi,  Ota-Ku,  Tokyo. 

Japan. 
Mwch  Chemicais  Co.   Ltd..   18A  Qing  Feng  Xin  Cun,   Hangzhou- 

Zhofiang  3L0013,  Japai  310013000. 
Protexa,  S.A..  C/O  Gat*  Corp.  601  N.  Shepherd  Suite  340.  Houston 

TX  77007. 
Agroquimicas  EQ.  (X  Bnice  Knobhxk.  11741  E  Tanque,  Tuaaxi  AZ 

85749. 
Tacna  Intamationai,  Ina,  1465— 30lh  Street,  Suite  C.  San  Diego,  CA 

92154. 
Crystalene  (FE).  C/O  Eviro-San  22  River  Street.  Braintree  MA  02184- 

3235. 
Nortwook  America.  Ina.  20610  Eartgale  Street.  Walnut  CA  91789 


Foreign  pestxade  producing  establishment  number,  name,  and  site  ad- 
dress 


066608-CN-001.  Ozonex  International  Technology  Corp.,  1050  Sale 

Road,  Pickenng.  Ontano,  Canada. 
066740-CN-001.  Btonaire,  Inc.,  2000  32nd.  Avenue.  Lachine.  Quebec. 

Canada. 
067743-CH-001.  Minera  La  Florida.  Miarador  Azul  224.  Santiago. 

Chile. 
068459-CHN-001.  Qian(ivig  Bkxrhemisiry  Co.  Ud..  South  o(  Xiaahi 

Town  Haimng.  Zhejieng.  Ctwia. 
065493-fR-001.  NEDI  12  Rue  Du  Port  De  La  CeMe,  Saint  Mammes 

77670.  France. 
058211 -EN-001.  WatertHe  Res..  476.  Bath  Rd.  Longford.  W.  Drayton 

Mx  UB7OE0.  Great  Britian. 
04605(^P-001 .     Nihon    Dennetsu    Co.— Matsukawa    Plant.    5268 

Morishige  Aza.  Matsukawa-Mura.  Kite  Azumi-Gun.  Naga,  Japan. 
068459-^JP^MX)1 .  March  Chemcals  Co.  Lkl..  18A  Qing  Feng  Xin  Cun. 

Hangzhou-ZhejicHig  3L0013.  Japan  310013000. 
050676-MX-001.  Protexa.  SA.  Apdo  1141.  Monterrey.  Nuevo  Leon. 

Mexico. 
054e75-MX-001.  Agroquimk»s  Y  Equipos  Sa  De  Cv.  Av.  Joee 

Escandon  Y  Helguera  Cruz  N  5,  H.  Matamoros.  Tarn.  Mexico. 
062939-MX-001 ,  Tacna  International.  Inc.,  Romano  Ho.  304-F.  La 

Mesa  BC  Tijuana,  Mexico. 
068920-SMX)1 ,  Crystalene  (FE)  Water  Treetment  Pie.,  Ltd.,  27  Tuas 

Avenue.  13  «  01-20.  Singapore  2263  Singapore. 
018030-IR-001.  Norbrook  Laborakxies  Lkl.  Rossmore  Industries  Es- 

Me.  Monaghan  Ireland. 


7  U.S.C  136 
List  of  Subjects 

Environmental  Protection.  Pesticides. 
Pesticide  Company.  Pesticide  Producing 
Establishment.  Pesticide  Producing 
Establishment  Registration.  FIFRA 
section  7.  Reporting  and  Recordkeeping 
requirements.  Devices,  and  Production 
Reports. 

Dated:  September  10. 1997. 
DavMOoO. 

Acting  Director.  Agricultun  and  Ecosywtenu 
Division,  Office  of  Compliance,  Office  of 
Enforcement  and  Compliance  Aasuiance. 
{FR  Doc  97-24550  FUed  9-1S-97:  8:45  am] 


EHVIRONMENTAL  PROTECTION 
AGENCY, 

[FRL-5892-q 

Stta-Spadflc  Ftoxil>llity  Raquasts  for 
MunidiMl  Solid  Wasta  Landfills  In 
Indian  Country 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


f:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  and  simultaneously 
requesting  comment  on  the  draft 
guidance  docxmient  "Site-Specific 
Flexihility  Requests  for  Municipal  Solid 
Waste  landfills  in  Indian  Country".  This 
draft  guidance  providBS  owners  and 
operators  of  nnuiicipal  solid  waste 


landfiH*  (MSWLFs)  in  Indian  Country 
with  options  for  meeting  the  EPA 
regulations  fbimd  in  40  CFR  part  258 
which  establish  federal  requirements  for 
MSWLFs.  States  with  EPA  approved 
permit  programs  have  the  authority  to 
allow  MSWLF  owners  and  operators  to 
use  flexible  approaches  to  meet  the 
MSWLF  performance  requirements, 
provided  these  alternative  approaches 
protect  human  heelth  and  the 
environment  The  process  described  in 
this  draft  guidance  document  provides 
that  identical  opportunity  to  owners  and 
operators  in  Indian  Country. 

This  guidance  is  intended  to  assist 
owners  and  operators  of  MSWLFs  in 
Indian  Country  to  develop  and  submit 
site-specific  requests  for  flexibility  in 
meeting  40  CFR  part  258  criteria.  Site- 
specific  flexibility  can  allow  owners  and 
operators  in  Indian  Country  cost- 
effective  methods  of  complying  with 
federal  performance  standards  while 
ensuring  that  human  health  and  the 
environment  are  protected.  The 
proposed  site  specific  rulemaking 
process  ensures  protection  of  human 
health  and  the  environment  while 
decreasing  regulatory  burden  to  tribal 
governments  and  owners  and  operators 
of  MSWLFs  in  Indian  Country. 

The  primary  audiences  for  the  draft 
guidance  are  tribal  governments  and 
owners  and  operators  of  MSWLFs  in 
Indian  Country.  This  guidance  is 
available  for  immediate  use,  and 
simultameously  open  for  rrrmmantT 
OATCB:  EPA  will  accept  coiaments  on 
"Site-Specific  Flexibility  Reqiiesto  for 


Municipal  Solid  Waste  landfills  in 
Indian  Coimtry"  until  November  30, 
1997. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-SSSA-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA. 
HQ).  401  M  Street.  SW.  Washington.  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington.  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to  rcra-docketOepamail. 
epa.gov.  Comments  in  electronic  format 
should  also  be  identified  by  the  docket 
number  F-97-SSSA-FFFFF.  All 
electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA.  401  M  Street.  SW. 
Washington.  DC  20460. 

Public  comments  and  supporting 
materiab  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I.  Firat  Floor, 
1235  Jefferson  Davis  Highway. 
Arlington.  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m..  Monday  dxrough  Friday, 
excluding  federal  holidays.  To  review 
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docket  materials,  the  Agency 
recommends  that  the  public  make  an 
appointment  by  calling  (703)  603-Q230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  r^ulatory  docket  at  no 
charge.  Additional  copies  cost  SO.  15/ 
page.  For  information  on  accession 
paper  and/or  electronic  copies  of  the 
document,  see  the  "Supplementary 
Information"  section. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline  at  800  424-9346  or  TDD 
800  553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 
For  information  on  specific  aspects  of 
the  docimient,  contact  Karen  Rudek, 
Municipal  and  Industrial  Solid  Waste 
Division  of  the  Office  of  Solid  Waste 
(mail  code  5306W),  U.S.  Environmental 
Protection  Agency  Headquartera,  401  M 
Street,  SW,  Washington  DC  20460; 
phone  703  308-1682;  e-mail 
rudek.karenOepamail.epa.gov. 
SUPPLEMBVTARY  MFORMATKM:  For  a 
pa{>er  copy  of  the  draft  docimient.  "Site- 
Specific  Flexibility  Requests  for 
Municipal  Solid  Waste  IjinHfillf  in 
Indian  Coimtry".  please  contact  the 
RCRA  Hotline  at  (800)  424-9346  or  TDD 
(800)  553-7672  (hearing  impaired).  In 
the  Washington,  £)C.  metropolitan  area, 
caU  (703)  412-3323.  The  document 
number  is  EPA53O-R-97-016. 

The  draft  guidance  is  also  available  in 
electronic  format  on  the  Internet  Follow 
these  instructions  to  access  it: 

WWW:  http://www.epa.gov/ 
epaoswer/nonhazardous  waste 

FTP:  ftp.epa/gov 

Login:  anonymous 

Password:  your  internet  address 

Files  are  located  in  /pub/epaoswer. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
direcUy  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  "Addresses"  section  above. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  contained  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
official  record  for  this  Notice  of 
Document  Availability.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or     ~ 
during  conversion  to  paper  form,  as 
discussed  above. 

EPA  has  authority  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 


sections  2002,  4004,  and  4010  to 
promulgate  site-specific  rules  as 
ouUined  in  this  draff  guidance 
doctmient.  The  steps  outlined  in  this 
guidance  document  for  promulgating 
site-specific  rules  are  meant  to  satisfy 
the  notice  and  opportunity  for  comment 
requirements  of  the  Administrative 
Procedures  Act  5  U.S.C  551. 

Dated:  September  4, 1997. 
Elizabeth  A.  Cotswartli. 
Acting  Director.  Office  of  Solid  Waste. 
(FR  Doc.  97-24551  Filed  9-1&-97: 8:45  am] 
aajjNQ  oooc  nmo  oo  a 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

AOENCV:  Council  on  ^viionmental 
Quality. 

ACTION:  Notice  of  meeting. 

summary:  The  Council  on 
Environmental  Quality  (CEQ)  has 
established  a  federal  interagency  task 
force  to  develop  a  memorandum  of 
understanding  (KK)U)  on  coordinating 
environmental  response  actions  with 
natural  resource  restoration  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  and  other  laws.  CEQ  has 
scheduled  a  public  meeting  to  discuss 
the  scope  and  focus  of  the  MOU.  All 
interested  parties  are  encouraged  to 
attend.  The  meeting  will  be  an 
opportunity  to  present  proposals  and 
ask  questions.  If  you  are  interested  in 
making  a  presentation,  please  call  Mary 
Morton  at  (202)  395-5750,  so  that  an 
appropriate  agenda  can  be  developed. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  October  3, 1997,  fit>m  10:00  to 
4:00  in  the  White  House  Conference 
Colter,  726  Jackson  Place,  Washington, 
D.C 

COMMENTS:  If  you  have  suggestions  but 
either  cannot  attend  the  meeting  or  do 
not  want  to  make  a  presentation,  you 
may  send  %vritten  comments  to  Mary 
Morton,  CEQ.  Old  Executive  Office 
Building,  Washington.  D.C.  20501. 
Comments  must  be  submitted  by 
October  3. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Morton  at  (202)  395-5750. 

Bradley  M.  Campbell, 

Associate  Director. 

[FR  Doc.  97-24473  Filed  9-15-97;  8:45  am] 

BSUNQ  0006  312S-ei-P 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  National  Drug  Control  PoUcy 

Designation  of  High  intensity  Drug 
Trafficidng  Areas 

AQSICV:  Office  of  National  Drug  Control 
Policy,  Executive  Office  of  the 
President 

action:  Notice. 

SUMMARY:  This  notice  lists  two  (2) 
counties  in  New  Mexico  designated  by 
the  Director  of  Nati'onal  Drug  Control 
Policy,  as  additions  to  the  Southwest 
Border  High  Intensity  Drug  Trafficking 
Area  (HIDTA).  The  Southwest  Border 
HIDTA  in  New  Mexico  currently 
consists  of  Bernalillo,  Hidalgo,  Grant. 
Luna.  Dona  Ana,  Eddy,  Lea,  and  Otero 
Counties.  The  additional  counties  in 
New  Mexico  are  Chaves  and  Lincoln. 
hu/l'As  are  domestic  regions  identified 
as  having  the  most  critical  drug 
trafficking  problems  that  adversely 
afiiect  the  United  States.  These  new 
coimties  are  designated  pursuant  to  21 
U.S.C.  1504(c),  as  amended,  to  promote 
more  effective  coordination  of  drug 
control  efforts.  This  action  will  support 
local.  New  Mexico,  and  Federal  law 
enforcement  officers  in  assessing 
regional  drug  threats,  designing 
strat^es  to  combat  the  threats, 
developing  initiatives  to  implement  the 
strategies,  and  evaluation  of  the 
effectiveness  of  these  coordinated 
efforts. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Comments  and  qiiestions  regarding  thiii 
notice  should  be  directed  to  Mr.  Richard 
Y.  Yamamoto.  Director.  HIDTA.  Office 
of  National  Drug  Control  Policy. 
Executive  Office  of  the  President, 
Washington,  D.C  20503;  202-395-6755. 

SUPPLEMENTARY  INFORMATION:  In  1990. 
the  Director  of  ONDCP  designated  the 
fint  five  HIDTAs.  These  original 
HIDTAs.  areas  through  which  most 
ill^al  drugs  enter  the  United  States,  are 
the  Southwest  Border,  Houston,  Los 
Angeles,  New  York/New  Jersey,  and 
South  Florida.  In  1994,  the  Director 
designated  the  Washington/Baltimore 
HIDTA  to  address  the  extensive  drug 
distribution  networks  serving  hardcore 
drug  users.  Also  in  1994,  the  Director 
designated  Puerto  Rico/U.S.  Virgin 
blends  as  a  HIDTA  based  on  the 
significant  amount  of  drugs  entering  the 
United  States  through  this  region.  In 
1995,  the  Director  designated  three  mora 
HIDTAs  in  Atlanta,  Chicago,  and 
Philadelphia/Camden  to  target  drug 
abuse  and  drug  trafficking  in  those 
areas. 
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Five  new  HIDTAs  have  bera 
designated  in  1997.  These  are:  the  Gulf 
Coast  HIDTA  (includes  parts  of 
AJal>ama,  Louisiana,  and  Mississippi); 
the  Lake  County,  Indiana  HIDTA.  the 
Midwest  HIDTA  (includes  parts  of  Iowa, 
Kanses.  Missouri,  Nebraska,  and  South 
Dakota,  with  focus  on 
methamphetamine);  the  Northwest 
HIDTA  (includes  seven  counties  of 
Washington  State);  and  the  Rocky 
Moimtain  HIDTA  (includes  parts  of 
Colorado,  Utah,  and  Wyoming). 

The  program  supports  more  than  150 
co-located  officer/agent  task  forces  in 
fifteen  regions  of  the  country,  including 
the  entire  Southwest  Border.  The 
HIDTA  program  strengthens  mutually 
supporting  local.  State,  and  Federal 
drug  trafficking  and  money  laundering 
task  forces,  bolsters  information  analysis 
and  sharing  networks  and,  improves 
integration  of  law  enforcement,  drug 
treatment  and  drug  abuse  prevention 
programs. 

Datad:  September  3, 1997. 
Barry  K.  McCaAvy, 
Director. 
(FR  Doa  97-24535  Filad  9-15-07;  8:45  ami 


OFRCE  OF  SaENCE  AND 
TECHNOLOGY  POLICY 

MeeUng  of  ttie  President's  Committee 
of  Advieors  On  Science  and 
Tecfmology 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act 

Dates  and  Place:  September  29, 1907. 
The  White  House  Conference  Center, 
Trxunan  Room,  Third  Floor,  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20500. 

Type  of  Meeting:  (jiipen. 

Proposed  Schedule  and  Agenda:  The 
PCAST  will  meet  in  an  open  session  at 
10:00  a.m.  on  Monday.  September  29, 
1997.  The  meeting  will  focus  on  the  full 
report  by  the  Energy  Panel,  updates 
from  the  Biodiversity  and  Education 
Panels,  Industry  Partnerships  Update, 
International  Science  and  Technology 
Cooperation/Technology 
Commercialization.  U.S./Japan  Science 
and  Technology  Relationship,  National 
Alliance  of  Business,  and  the  NSF- 
Department  of  Energy  Working  Group 
Report  on  Math  and  Science  Education. 


This  session  will  end  at  approximately 
5:00  p.m. 

Puolic  Comments:  There  will  be  a 
time  allocated  for  the  public  to  speak  on 
any  of  the  above  agenda  items.  We 
request  that  you  send  to  us  the  topic 
that  you  would  like  to  discuss  at  the 
PCAST  meeting,  or  you  can  send  your    * 
comments  in  writing  five  (5)  days  in 
advance  of  the  meeting.  Please  notify 
Cheryl  Hill  on  (202)  456-6100  or  fax 
your  request/comments  on  (202)  456- 
6026. 

FOR  FURTHER  MFORMATKM  CONTACT: 
For  information  regarding  time,  place, 
and  agenda,  please  call  Cheryl  Hill  at 
(202)  456-6100  prior  to  3:00  p.m  on 
Friday,  September  26, 1997.  Other 
questions  may  be  directed  to  Angela 
Phillips  Diaz,  or  Yolanda  Comedy  at 
(202)  446-6100.  Please  note  that  public 
seating  for  this  meeting  is  limited,  and 
is  available  on  a  first-come,  first-served 
basis. 

SUPPl£MENTARY  INFORMATION:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  on  November  23,  1993,  by 
Executive  Order  12882,  as  amended, 
and  continued  through  September  30, 
1997,  by  Executive  Order  12974.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  lohn  H.  Gibbons, 
Assistant  to  the  President  for  Science 
and  Technology,  and  by  John  Young, 
former  President  and  CEO  of  Hewlett- 
Packard  Company. 

Dated:  September  9, 1997. 
Baiitara  Ann  Ferguon, 

Assistant  Director  for  Budget  and 
Administration,  Office  of  Science  and 
Technology  Policy. 
[FR  Doc  97-24584  Filed  9-12-97;  10:47  am] 

BILIJNO  CODE  •TT».«1-#-« 


FEDERAL  COMIMUNiCATIONS 
COMMISSiON 

Notice  of  Public  information 
Coiiection(s)  SutMnttted  to  0MB  for 
Review  and  Approval 


September  10, 1997. 


SUMMARY:  The  Federal  Communications 
Commission,  as  pari  of  its  contintiing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
CommiMion,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  fcHins  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  16, 
1997.  If  you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  234, 1919  M  St, 
NW.,  Washington,  DC  20554  or  via 
internet  to  jt»oley#fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyOfcc.gov. 

OKa  Approval  Number:  3060-XXXX. 

Title.-  Accoiuiting  for  Judgements  and 
other  Costs  Associated  with  Litigation, 
CC  Docket  No.  93-240. 

Type  of  Review:  New  collection. 

Ihespondents:  Business  or  other  for- 
profit 

Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  36 
hours. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  36  hours. 

Needs  and  Uses:  In  CC  Docket  No. 
93-240,  the  Commission  considers  the 
issue  of  the  accounting  rules  and 
ratemaking  policies  that  should  apply  to 
litigation  costs  incurred  by  carriers 
subject  to  Part  32  of  its  rules  and 
regulations.  The  Commission  concludes 
that  there  should  be  special  rules  to 
govern  the  accoimting  treatment  of 
federal  antitrust  judgements  and 
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settlements,  in  excess  of  the  avoided 
costs  of  litigation,  but  not  for  litigation 
expenses.  The  Conmiission  rather 
concludes  that  these  special  rules 
should  not  apply  to  cost  arising  in  other 
kinds  of  liti^tion.  To  receive 
recognition  of  its  avoided  costs  of 
litigation,  a  carrier  must  make  a 
demonstration  in  a  request  for  special 
relief. 

Federal  Communications  Conunission. 
WllUani  F.  CatM. 
Acting  Secretary. 

[PR  Doc.  97-24517  Filed  9-lS-«7;  8:45  am] 
I  oooK  ana-ti-r 


FEDERAL  DEPOSfTINSURANGE 
CORPORATION 

Agency  Infomwtion  Collection 
Acthflties^Propoeed  Colieetion; 
Comment  Re(|iiest 

AOENCY:  Federal  Deposit  Insurance  * 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 


f:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperworic 
and  respondent  biuden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Cuitently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Dispute  Resolution 
Neutrals  Questionnaire." 
DATES:  Comments  must  be  submitted  on 
or  before  November  17, 1997. 
ADDRESSES:  Send  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  Attention: 
Comments/OES,  FedenJ  Deposit 
Insurance  Corporation,  550  7th  Street 
N.W.,  Washington,  D.C.  20429. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  Oocated  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Intemet  address:  commentsOfdic.gov). 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Himt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC.  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPt^MENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 


Title:  Dispute  Resolution  Neutrals 
Questionnaire. 

Oh4B  Number:  3064-0107. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Parties  wishing  to  be 
considered  for  inclusion  on  the  FDIC's 
Roster  of  Dispute  Resolution  Neutrals. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  per  Response:  0.5 
minutes. 

Estimated  Total  Annual  Bunien:  50 
hours. 

General  Description  of  Collection:  The 
FDIC's  Roster  of  Dispute  Resolution 
Neutrals  is  part  of  its  Alternative 
Dispute  Resolution  (ADR)  program. 
Parties  wishing  to  be  considered  for 
inclusion  on  the  Roster  must  submit  a 
completed  questionnaire  containing 
biographical  and  demographic  data.  The 
information  obtained  from  respondents 
is  used  to  evaluate  the  candidate's 
qualifications  to  serve  as  neutrals  in 
cases  involving  ADR. 

Request  fin*  Cominent 

Comments  are  invited  on:  (a)  Whether 
the  coUection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
odier  forms  of  information  technology. 

At  the  ei^d  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
shotild  be  modified  prior  to  sutnnission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  10th  day  of 
September  1997. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

(FR  Doc.  97-24472  Filed  9-15-97;  8:45  am] 
■LUNG  CQoe  sni-oi-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notlcas; 
Correction 

This  notice  corrects  a  notice  (FR  Doc 
97-15269)  published  on  page  31820  of 
the  issue  for  Wednesday,  Jtme  1 1 ,  1997. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  Susma 
Patel,  London,  England;  Suketu 
Madhusudan  Patel  (Suku),  London, 
England;  Parimal  Kantibhai  Patel 
(Pniy),  London,  England;  Bhant 
Muljibhai  Amin,  London,  England;  and 
Dennis  John  Lloyd  King,  Surrey, 
England,  collectively  as  the  Patel  &oup. 
is  revised  to  read  as  follows: 

A.  Federal  Reeeiiu  Bank  of  AtlanU 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Sushilabcm  Patel,  London,  England; 
acting  in  concert,  to  acquire  shares  of 
First  Bankshares,  Inc.,  Longwood, 
Florida,  and  thereby  indirectly  acquire 
First  National  Bank  of  Central  Florida. 
Longwood,  Florida. 

Comments  on  this  application  must 
be  received  by  Septen:^>er  30, 1997. 

Board  of  Govemora  of  the  Fedanl  Raseiia 
System,  September  10, 1997. 

Jem^eri.Jobmmi, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  97-24445  Fllad  9-lS-e7:  8:45  am] 


FEDERAL  RESERVE  SYSTByi 

Mwnge  m  nanK  uwniui  Noooes, 
AcquMUons  ol  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  % 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  waiting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Govemora.  Comments 
must  be  received  not  later  than 
September  30, 1907. 

A.  Federal  Reserve  Bank  of  Adanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  MidSouth  Bancorp.  Inc.,  ESOP, 
Lafayette,  Louisiana;  to  acquire  an 
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additional  1.51  percent,  for  a  total  of 
10.57  percent,  of  the  voting  shares  of 
MidSouth  Bancorp,  Inc.,  Lafayette, 
Louisiana,  and  thereby  indirectly 
acquire  MidSouth  National  Bank, 
La&yette,  Louisiana. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Rodney  G.  KroU,  Waco,  Texas,  to 
acquire  23.0  percent;  Tommy  G.  Salome, 
Crawford,  Texas,  to  acquire  21.8 
percent;  Newman  E.  Copeland,  Waco. 
Texas,  to  acquire  11.5  percent;  Scott  J. 
Salmans,  Waco.  Texas,  to  acquire  11.5 
percent;  Rondy  T.  Gray,  Waco,  Texas,  to 
acquire  11.5  percent;  Charles  B.  Ttimer, 
Waco.  Texas,  to  acquire  11.5  percent; 
James  H.  DuBois,  Waco,  Texas,  to 
acquire  4.6  percent;  and  Time 
Manufacturing  Company,  Waco,  Texas, 
to  acquire  4.6  pocent,  of  the  voting 
shares  of  First  Riesel  Corporation, 
Riesel.  Texas,  and  thereby  indirectly 
acquire  First  State  Bank,  Riesel,  Texas. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  September  10,  1997. 

Deputy  Secretaiy  of  the  Board. 

(PR  Doc.  97-24446  FUed  9-15-97;  8:45  am] 


FEDERAL  TRADE  COMMISSION 

Camment  and  Hearings  on  Joint 
Venture  Project 

A08ICV:  Federal  Trade  Commission. 
ACTION:  Notice  of  second  opportunity  for 
comment  and  public  hearing  on  Joint 
Venture  Project  ' 


The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
is  requesting  public  comment  about 
Issues  to  be  addressed  in  the  Joint 
Venture  Project  that  the  Commission 
has  authorized.  The  Project  is  being 
undertaken  by  the  Commission  in 
collaboration  with  the  Department  of 
Justice.  Comments  may  be  provided  to 
the  Commission  in  writing  as  specified 
below.  In  addition,  the  Commission  will 
hold  public  hearing  concerning  these 
issues  in  November,  1997. 

The  Joint  Venture  Project  grows  out  of 
public  hearings  held  by  the  FTC  in  the 
Call  of  1995,  at  which  businesses 
reported  that  global  and  innovation- 
based  competition  is  driving  firms 
toward  ever  more  complex  collaborative 
agreements  that  sometimes  raise  new 
competition  issues.  Some  commenters 
at  those  hearings  also  requested 
clarification  and  updatii^  of  current 
antitmst  policy  toward  business 
collaborations  among  competitors. 


The  Joint  Venture  Project  will  address 
whether  antitrust  guidance  to  the 
business  community  can  be  improved 
through  clarifying  and  l^>dating 
antitrust  policies  regarding  joint 
ventiues  and  other  forms  of  comp>etitor 
collaborations.  As  has  been  generally 
noted,  businesses  may  find  it  desirable 
to  collaborate  with  rivals  in  order  to 
achieve  a  large  variety  of  goals:  Attain 
economies  of  scale;  increase  capacity 
and  market  access;  minimize  risk;  avoid 
duplication:  transfer,  commercialize,  or 
distrubte  technology  eCBcienUy; 
combine  complementary  or  co- 
specialized  capabilities;  or  better 
appropriate  the  returns  of  innovation. 
Some  competitor  collaborations, 
however,  raise  antitrust  concerns  about 
the  degree  to  which  competition  among 
rivals  has  been  curtailed.  In  such  cases, 
antitrust  enforcers  must  assess  whether 
and  to  what  extent  competition  is 
harmed. 

Issues  relevant  to  why  and  how 
competitors  wish  to  collaborate  virith 
their  rivals,  and  the  impact  those 
arrangements  have  on  competition,  are 
of  interest  to  the  Commission  in 
coimection  %vith  the  Joint  Venture 
Project.  In  order  to  better  inform  itself 
as  to  these  issues,  the  Commission 
engaged  in  a  first  round  of  public 
comment  and  hearings  regarding  issues 
identified  in  a  notice  published  on  April 
28, 1997,  at  62  FR  22945.  Now  the 
Commission  is  seeking  comment  and 
testimony  regarding  additional  issues, 
including  some  issues  that  the  first 
round  of  comments  and  testimony  have 
indicated  warrant  follow-up  attention. 

The  Commission's  April  28  notice 
sought  information  relating  to  many  of 
the  issues  associated  with  the  potential 
anticompetitive  effects  of  competitor 
collaborations.  Consequently,  the 
factual  questions  in  this  notice  deal 
primarily  with  possible  efficiencies. 
Specifically,  the  FTC  is  seekidg 
comment  at  this  time  on  the  following 
issues: 

Factual  Questions  Relating  to 
Competitor  Collaborations 

The  Commission  is  interested  in 
better  understanding  the  efficiencies 
that  may  be  generated  by  competitor 
collaborations.^  As  an  aid  to 
understanding,  the  Commission  has 
included  the  following  questions  as 
examples  of  the  kinds  of  factual 
information  in  which  the  Commission  is 
interested.  Those  who  respond  should 


■  For  purpoaes  of  this  ootice.  "compotitor 
ooUtbantiODs"  should  ba  understood  as  including 
■U  oolUbofations.  short  of  a  merger,  between  or 
emniig  aMitieE  that  would  have  been  actual  or 
tikaty  potantial  competitors  in  a  relevant  markal 
It  that  coUaboration. 


neither  feel  constrained  by  those 
questions  nor  compelled  to  answer  each 
one,  however. 

Because  real-world  examples  are 
usually  the  most  informative,  the 
Commission  would  prefer  information 
concerning  competitor  collaborations 
that  actually  have  been  imdertaken. 
However,  recognizing  that  businesses 
may  wish  to  protect  confidential 
information  about  some  collaborations, 
the  Commission  also  encourages  the  use 
of  hypothetical  fact  patterns  to  describe 
and  discuss  the  efficiencies  that  may 
result  firom  collaborations  among 
competitors. 

Questions 

What  kinds  of  efficiency  benefits  are 
most  frequently  attributed  to  competitor 
collaborations,  e.g.,  economies  of  scale, 
risk  reduction,  or  learning  advantages? 

To  what  extent  are  differences  in 
assets  or  technology  among  prospective 
participants  important  to  the  possible 
efficiency  benefits  from  a  competitor 
collaboration? 

What  contractual  problems  do 
prospective  competitor  collaboration 
partiinpants  encounter  in  designing  an 
arrangement  to  achieve  efficiency  gains, 
and  how  have  those  problems  been 
solved?  What  types  of  agreements  or 
mechanisms  are  most  frequenUy  or  most 
successfully  used  to  align  incentives?  to 
safeguard  the  value  of  assets  or  efforts 
that  individual  participants  might 
contribute  to  the  collaboration?  to  deal 
with  possible  disputes  among  the 
participants?  Are  particular  contractual 
problems  more  pressing  in  certain  kinds 
of  ventures,  or  in  certain  industries, 
than  in  others? 

How  and  under  what  circumstances 
do  variations  in  a  competitor 
collaboration's  governance  structure — 
such  as  variations  in  individual 
participants'  abilities  to  affect  the 
collaboration's  level  of  output  or  to 
control  portions  of  its  productive 
capacity — affect  the  collaboration's 
ability  to  achieve  efficiencies? 

Under  what  circumstances  might 
restrictions  on  the  ability  of  participants 
to  compete  promote  legitimate 
efficiency  goals?  Specifically,  when  and 
how  can  restrictions  on  price,  quality, 
advertising,  geographic  scope,  or  other 
dimensions  of  competition  contribute  to 
legitimate  efficiency  ends?  Are  some 
restrictions  more  closely  related  to  the 
formation  of  a  competitor  collaboration, 
while  others  are  needed  to  help  the 
collaboration  run  smoothly  after  it  is 
formed? 

Under  what  circumstances  might 
various  exclusivity  provisions  be  related 
to  the  efficiency  goals  of  thn  competitor 
collaboration?  Examples  could  include 
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agreements  that  participants  satisfy  all 
of  their  input  needs  from  the 
collaboration  or  that  participants  refrain 
from  competing  with  the  collaboration, 
either  unilaterally  or  as  part  of  another 
group. 

When  can  information  exchanges 
(including  exchanges  of  competitively 
sensitive  data)  among  participants  in  a 
com{>etitor  collaboration  be  necessary  to 
achieving  efficiencies? 

How  and  under  what  circimistances 
do  restrictions  on  membership  in  or 
access  to  assets  controlled  by  a 
competitor  collaboration  promote 
efficiency?  What  criteria  do  firms 
employ  in  initially  selecting  co- 
participants  when  establishing 
competitor  collaborations? 

Can  reciprocal  buying  agreements 
among  participants  or  restrictions  on 
participants'  activities  outside  the 
collaboration's  market  have  efficiency 
rationales? 

Under  what  circumstances  do 
restraints  in  competitor  collaborations 
give  rise  to  efficiencies  that  are 
experienced  over  the  long  run  or  that 
a^ct  competition  in  a  dynamic  sense 
(such  as  through  incentives  for 
innovation)  rather  than  in  the  short  run? 

What  factors  affect  determinations  to 
pursue  business  goals  through 
traditional  joint  ventures  as  opposed  to 
alternative  mechanisms  such  as  short- 
term  contracts,  long-term  contracts, 
licensing  and  franchise  agreements, 
nunorify  equity  investments,  strategic 
alliances,  and  asset  acquisitions?  When 
are  the  various  alternatives  relatively 
good  or  relatively  poor  substitutes  in 
achieving  efficiency  goals? 

Has  the  mix  between  traditional  joint 
ventures,  short-  and  long-term  contracts, 
licensing  or  franchising,  nunorify  equify 
investments,  strategic  edliances,  and 
asset  acquisitions  changed  over  time?  If 
so,  what  factors  are  responsible? 

In  what  ways  does  tna  initial 
agreement  as  to  the  duration  of  a 
competitor  collaboration  affiact  its 
abilify  to  achieve  efficiencies? 

Antitrust  law  often  considers  whether 
efficiency  goals  might  be  achieved  with 
less  competitively  restrictive 
alternatives.  What  fectors  mtist 
participants  in  competitor 
collaborations  take  into  account  (other 
than  potential  antitrust  liabilify)  in 
determining  the  breadth  of  a 
competitive  restraint?  Are  there  real- 
world  examples  in  which  relatively 
narrow  restraints  were  ineffective  in 
achieving  efficiency  goals? 

To  what  extent  bias  non-exclusivity — 
the  abilify  of  the  participants  in  a 
competitor  collaboration  to  compete 
with  the  collaboration — reduced  the 
anticompetitive  effects  of  competitor 


collaborations?  What  factors  tend  to 
demonstrate  that  a  competitor 
collaboration  is  non-exclusive  in  fact  as 
well  as  on  paper? 

Policy  and  Legal  Questions  Relating  to 
Competitor  Collaborations 

The  Commission  also  is  interested  in 
better  understanding  the  extent  to 
which  antitrust  law  and  the  antitrust 
agencies'  current  policy  guidelines  have 
successfully  dealt  with  issues  raised  by 
competitor  collaborations  and  how  the 
usefulness  of  antitrust  guidance  might 
be  improved.  The  following  questions 
are  suggestive  of  issues  that  would  be  of 
interest  in  responses,  but.  again,  the 
questions  are  not  intended  to  constrain 
or  to  require  responses. 

Questions 

The  State  of  Antitrust  Law 

What  aspects  of  antitrust  law 
regarding  the  efficiencies  of  competitor 
collaborations  require  clarification?  For 
example,  is  clarification  required 
regarding  the  evaluation  of  effidoicy 
justifications  for  competitive 
restrictions,  information  exchanges,  or 
membership  rules? 

Have  there  been  any  circumstances  in 
which  the  chosen  form  of  competitor 
collaboration  (such  as  traditional  joint 
ventures,  short-  and  long-term  contracts, 
licensing  and  franchise  agreements, 
minorify  equify  investments,  strategic 
alliances,  and  asset  acquisitions)  has 
been  affected  by  uncertainfy  about 
antitrust  rules  or  possible  costs  of 
antitrust  investigation  or  litigation? 

Have  there  been  any  circumstances  in 
which  antitrust  standards  regarding  less 
restrictive  alternatives,  including 
burdens  of  proof,  have  failed  to  take  into 
account  the  difficulfy  in  practical  terms 
of  fashioning  and  implementing  a 
theoretically  less  restrictive  alternative? 

Antitrust  standards  for  distinguishing 
legitimate  competitor  collaborations 
from  "sham"  arrangements  often  have 
been  articulated  in  terms  of 
"integration"  rather  than  in  terms  of 
"efficiencies."  Have  there  been 
circiunstances  when  the  use  of 
integration-based  standards  has  deterred 
the  formation  or  impaired  the  operation 
of  competitor  collaborations  that  could 
have  enhanced  competition?  If  so, 
please  give  specific  real-world  examples 
(or  explain  in  the  context  of 
hypothetical  facts).  Under  what 
circumstances  might  greater  integration 
signal  greater  potential  for 
anticompetitive  effects  as  opposed  to  a 
greater  likelihood  of  achieving 
procompetitive  efficiencies?  Should 
more  specific  standards  for 
distingiiishing  legitimate  from  sham 


arrangements  be  considered  in 
conjimction  with  particular  types  of 
collaborative  activify  or  particular 
industries? 

To  what  extent,  if  any,  should  the 
expected  evolution  of  a  competitor 
collaboration  be  taken  into  account  in 
determining  its  state  of  integration?  For 
example,  when,  if  ever,  should  rule  of 
reason  treatment  be  accorded  a 
collaboration  that  fatils  integration 
criteria  today  on  grounds  that  it  may 
pass  muster  in  the  near  future?  How 
could  enforcement  agencies  evaluate 
such  a  likelihood?  Would  such  dynamic 
considerations  be  particularly  relevant 
in  certain  industries  or  in  particular 
circumstances?  If  so,  where  and  why? 

Antitrust  standards  for  riiatingiiiahtng 
competitor  collaborations  warranting 
rule  of  reason  review  rather  than  per  se 
condemnation  have  sometimes  looked 
to  whether  the  collaboration  has  created 
a  new  product  What  are  the  factors  that 
should  be  included  in  a  determination 
that  the  fruits  of  a  competitor 
collaboration  constitute  a  new  product? 
What  role  should  a  determination  that  a 
competitor  collaboration  produces  a 
new  product  play  in  the  assessment  of 
the  collaboration's  competitive  effects? 

What  role  should  a  determination  that 
a  competitor  collaboration  adds  capacify 
in  a  relevant  market  play  in  the 
assessment  of  the  collaboration's 
competitive  effects? 

What  role  should  a  determination  that 
a  competitor  collaboration  is  non- 
exclusive— that  is,  that  it  allows  its 
participants  to  compete  independentiy 
in  the  joint  venture  market — ^play  in  the 
assessment  of  the  collaboration's 
competitive  efiiacts? 

What  mechanisms  should  be 
employed  in  assessing  the  net  efiiacts  of 
a  competitor  collaboration  (or  of  a 
restraint  associated  with  a  competitor 
collaboration)  that  wotdd  likely  achieve 
efficiencies  but  also  would  likely  harm 
competition  absent  the  efficiencies? 

Are  there  instances  when  unusual 
cost  or  demand  conditions  might  make 
it  appropriate  to  modify  or  qualify 
gennal  antitrust  policy  Mdth  regard  to 
competitor  collaborations?  For  example, 
should  enforcement  policy  concerning 
competitor  collaborations  be  modified 
when  there  are  substantial  scale 
economies  from  increasing  group  size  m 
consumer  switching  costs,  such  as  may 
arise  in  network  industries  or  in 
standard-setting  contexts? 

Under  what  circumstances,  if  any. 
should  pctrticipants  be  able  to  assert  that 
membership  restrictions  are  necessary 
to  ensure  that  members  of  a  competitor 
collaboration  can  use  cost  advantages  or 
innovation  to  compete  more  effectively 
in  the  output  mari»t? 


48662  Federal  Register  /  VtJtP^'^^'lT^  I  Tuesday.  September  16. 1997  /  Notices 

-      <-^       ..   ±^ = -..- .^MM— a»»^— M.^— ^ . ■ ■ . 


Are  there  any  circumstances  under 
which  the  competitive  effects  of 
restraints  associated  with  a  competitor 
collaboration  should  be  analyzed  like 
the  competitive  effects  of  single  firm 
conduct? 

Under  what  circumstances  is  a 
competitor  collaboration  less  likely  than 
a  merger  of  the  same  participants  to 
restrict  competition  within  any  relevant 
market?  What  adjustments  to  merger 
analysis  could  take  these  considerations 
into  account?  Under  what 
circumstances  is  a  competitor 
collaboration  more  likely  than  a  merger 
to  restrict  competition  within  any 
relevant  market?  What  adjxistments  to 
merger  analysis  could  take  these 
considerations  into  account? 

Under  what  circumstances  is  a 
competitor  collaboration  more  likely 
than  a  merger  of  the  same  participants 
to  achieve  efficiencies  within  any 
relevant  market?  What  adjustments  to 
merger  analysis  could  take  these 
considerations  into  account?  Under 
what  circumstances  is  a  competitor 
collaboration  less  likely  than  a  merger  of 
the  same  participants  to  achieve 
efficiencies  within  any  relevant  market? 
What  adjustments  to  merger  analysis 
could  take  these  considerations  into 
account? 

FTC/DOJ  Guidelines 

If  the  Joint  Venture  Project  were  to 
result  in  the  development  of  guidelines 
applicable  to  competitor  collaborations, 
what  factors  should  be  considered  in 
demarcating  the  division  between 
transactions  covered  by  the  new 
guidelines  and  transactions  covered  by 
the  existing  Department  of  justice  and 
Federal  Triide  Commission  Horizontal 
Merger  Guidelines? 
DATES:  Any  interested  person  may 
submit  wrritten  comments  by  December 
12, 1997.  Requests  to  participate  in 
public  hearings  should  be  submitted  by 
October  17, 1997,  or  earlier  if  at  all 
possible.  Such  requests  should  identify 
the  requesting  party  and  Iwiefly  state  the 
matter  than  the  party  wishes  to  address 
at  the  hearings.  Public  bearings  will  be 
held  in  November,  1997,  at  the  Federal 
Trade  Commission.  Sixth  Street  and 
Peimsylvania  Avenue,  N.W., 
Washington.  D.C  20580. 
ADDRESSES:  To  facilitate  efficient  review 
of  public  comments,  all  comments 
should  be  submitted  in  written  and 
electronic  form.  Electronic  submissions 
may  be  made  in  one  of  two  ways.  They 
may  be  filed  on  either  a  5  and  Va  or  3 
and  V^  inch  computer  disk,  with  a  label 
on  the  disk  stating  the  name  of  the 
commenter  and  the  name  and  version  of 
the  word  processing  program  used  to 


create  the  docmnent  (Programs  based 
on  DOS  or  Windows  3.1  are  acceptable. 

Files  from  other  operating  systems 
should  be  submitted  in  ASCII  text 
format)  Alternatively,  electronic 
submissions  may  be  sent  by  electronic 
mail  to  jventures9ftc.gov.  Submissions 
should  be  captioned  "Comments  on 
Issues  relating  to  Joint  Venture  Project — 
Second  Federal  Register  Notice"  and 
addressed  to  Donald  S.  Qark,  Office  of 
the  Secretary,  Federal  Trade 
Commission.  Sixth  Street  and 
Peimsylvania  Avenue,  N.W., 
Washington,  D.C.  20580. 

Notice  of  interest  in  particifiating  in 
the  hearings  also  should  be  addressed  in 
writing  to  the  Office  of  the  Secretary  at 
the  above  address. 
FOR  FURTHER  MFORMATIQN  CONTACT: 
Policy  Plaiming  staff  at  (202)  326-3712. 
SUPPLMBITARY  MFORMATKM:  The 
Commission  is  examining  its  role  in 
enforcing  antitrust  laws  in  light  of  the 
above  issues.  Public  comments  and  . 
hearings  are  expected  to  provide 
information  relevant  to  determining 
what,  if  any,  actions  may  be  desirable. 
The  Commission  has  general  authority 
under  the  FTC  Act  to  interpret  its 
substantive  laws  through  guidelines, 
advisory  opinions,  and  policy 
statements. 

By  directioo  of  the  Commission. 
Donald  S.  dark. 

Secretary. 

[PR  Doc  97-24515  Filed  8-15-97;  8:45  am] 

BRIMQ  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticas; 
AcqutaHtons  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
ContiDl  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.&C.  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Govemore.  Comments 
must  be  received  not  later  than  October 
1, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 


Marietta  Street,  N.W..  Atlanta.  Georgia 
30303*2713: 

1.  Jaime  Gilinski,  Santafe  de  Bogota. 
Columbia;  to  acquire  100  percent  of  the 
voting  shares  of  Eagle  National  Holding 
Company,  Inc.,  Miami,  Florida. 

B.  Federal  Reaervo  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

].  fames  Rondel  Smith,  Auburn. 
Nebraska,  to  retain  33.3  percent;  Jerry  A. 
Jobe,  Tabor,  Iowa,  to  acquire  33.3 
percent;  and  Grant  T.  Sdiaaf,  Randolph. 
Iowa,  to  acquire  33.3  percent,  of  the 
voting  shares  of  Tabor  Enterprises,  Inc. 
Tabor,  Iowa,  and  thereby  indirectiy 
acquire  First  State  Bank,  Tabor,  Iowa. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis,  Missouri  63102- 
2034: 

1.  Craig  Dwight  Heath,  Phoenix, 
Arizona;  to  acquire  100  percent  of  the 
voting  shares  of  Texico  Bancshares 
Corporation,  Texico,  Illinois,  and 
thereby  indirectiy  acqiiire  Texico  State 
Bank.  Texico,  Illinois. 

Board  of  Govemon  of  the  Fedanl  Reaerve 
System.  September  11, 1907. 
Jenaifv).  foluwaa. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-24579  Filed  9-15-47;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  snd 
Msrgars  of  Bank  HoidInQ  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 

pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  at  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with- the 
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standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  10, 
1997. 

A.  Federal  Faserva  Bank  of  Clevelaiid 
Qeffery  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street,  Qeveland.  Ohio 
44101-2566: 

1.  F.N.B.  Corporation,  Hermitage, 
Peimsylvania,  and  Southwest  Banks, 
Inc.,  Naples,  Florida;  to  acquire  100 
percent  of  the  voting  shares  of 
Mercantile  Bank  of  Southwest  Florida, 
Naples,  Florida. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  September  11. 1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  trf  the  Board. 
[FR  Doc.  97-24580  Filed  9-15-07;  8:45  am) 
anjjNo  CODE  sn^-oi-F 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Policy  Dhdsion, 
FAR  Sacratariat;  Cancellation  of  an 
Optional  Form 

AQBICY:  General  Services 
Administration. 
ACTION:  Notice. 


t:  The  Federal  Acquisition 
RegiUations  eliminated  the  need  for 
Optional  Form  333,  Procurement 
Integrity  Certification  For  Procurement 
Officials  removing  the  regulations  that 
required  its  use.  "Hierefore,  OF  333  is 
cancelled.  This  deleted  requirement  was 
effective  January  1. 1997. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Mr.  Ralph  DeStefano.  (202)  501-1758. 
DATES:  Efiisctive  upon  publication  in  the 
Federal  Register  September  16, 1997. 

Dated:  September  8, 1997. 
Barbara  M.  WiUiams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer. 

(FR  Doc.  97-24513  FUed  9-15-97;  8:45  am) 

aajjNG  oooE  ano-M-M 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  tha 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  hold  its  Fall 
1997  meeting  on  Monday.  October  20, 
1997.  throuj^  Thursday.  October  23, 


1997,  in  Clearwater  Beach,  Florida.  The 
meeting  sessions  will  take  place  from  9 
a.m.  until  5  p.m.  on  Monday,  Tuesday, 
Wednesday,  and  bom  9  a.m.  imtil  12 
noon  on  Thursday.  The  sessions  will  be 
held  at  the^Adam's  Mark  Caribbean  Gulf 
Hotel,  430  South  Gulfview  Boulevard, 
Clearwater  Beach,  Florida.  The  purpose 
of  this  meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  The 
meeting  is  open  to  thejpublic. 

A  limited  number  ofnotel  rooms  have 
been  reserved  at  the  Adam's  Mark 
Caribbean  Gulf  Hotel  for  anyone 
needing  hotel  accommodations. 
Telephone:  80O-444-ADAM,  813-443- 
5714;  FAX:  813-442-8389.  Please 
specify  the  Depository  Library  Council 
when  you  contact  the  hotel.  Room  cost 
per  night  is  $72. 
MkhariF.DiMario, 
Public  PrirOer. 

(FR  Doc.  97-24508  FUed  9-15-07;  8:45  am] 
BIUJNGCOOC  1S2»-et-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Offica  of  ttie  Sacrslary 

Agency  Information  Collactlon 
Activities:  Submission  for  0MB     ' 
Review;  Comment  Request 

The  Department  of  Health  and  Himian 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recentiy  submitted  to  OMB. 

National  Study  of  Assisted  Living 
Facilities  for  the  Frail  Elderiy— New— 
The  goal  of  this  study  is  to  determine 
where  assisted  living  fits  in  the 
continuum  of  long  term  care  and  to 
examine  its  potential  for  addressing  the 
needs  of  elderly  persons  with 
disabilities.  The  study  will  address  such 
topics  as  trends  in  supply  and  demand; 
barriers  to  development;  the  efiiect  of 
key  assisted  living  features  on  resident 
satisfaction  and  other  outcomes. 
Surveys  of  operators,  staff  and  elderly 
residents  will  be  conducted. 

Respondents:  Assisted  Living 
Facilities  operators,  staff  and 
residents — Burden  Information  on 
Operator  Screen — Number  of  Respontes: 
1958;  Burden  per  Response:  10  midutes; 
Total  Screen  Burden:  326  hours — 
Burden  Information  for  Operator 
Telephone  Interview — Number  of 
Responses:  230;  Burden  per  Response: 
20  minutes;  Total  Burden:  77  hours — 


Burden  Information  for  Operator  In- 
Pfflson  Interview  and  Supplement — 
Number  of  Responses:  690;  Burden  per 
Response:  45  minutes;  Total  Burden: 
518  hours — Btirden  Information  for  Staff 
Interview — Number  of  Responses:  1380; 
Burden  per  Response:  20  minutes;  Total 
Burden:  460  hours — Burden  Information 
for  Resident  Interview — Number  of 
Responses:  2496;  Burden  per  Response: 
30  minutes;  Total  Burden:  1248  hours — 
Burden  Information  for  Resident  Proxy 
biterview — Number  of  Responses:  1230; 
Burden  per  Response:  15  minutes;  Total 
Burden:  308  hours — Burden  Information 
for  Family  Member  Interview — Number 
of  Responses:  fS97;  Burden  per 
Response:  20  minutes;  Total  Burden: 
299  hours — Burden  Information  for 
Discharged  Resident  Interview — 
Number  of  Responses:  117;  Burden  per 
Response:  10  minutes;  Total  Burden:  20 
hours — Burden  Information  for 
EKscharged  Resident  Proxy  Interview — 
Number  of  Responses:  470;  Burden  per 
Response:  12  minutes;  Total  Burden:  94 
hours — Total  Burden  for  the  Smvey: 
3,350  hoius. 
OhfB  Desk  Officer:  Allison  Eydt 
Copies  of  the  information  collection 
packages  Usted  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directiy  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235.  725  17Ui  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington.  DC.  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  September  5. 1997. 
Demiia  P.  WillianH, 
Deputy  Assistant  Secretary.  Budget 
[FR  Doc.  97r-24434  Filed  9-15-97;  8:45  am) 

SaUNQ  OOOC  41S0-O4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Canters  for  Dii 
Prevention 

(3OOAY-23-07] 


Control  and 


Agency  Forms  Undergoing  Psperworfc 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
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information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Prapoeed  Projects 

1.  Multi-Center  Cohort  Study  to 
Assess  the  Risk  and  Consequences  of 
Hepatitis  C  Virus  Transmission  from 
Mother  to  Infant  (0920-0344)— 
Reinstatement — The  purpose  of  the 
study  is  to  determine  the  incidence  of 
vertical  hepatitis  C  virus  (HCV) 
transmission,  to  assess  risk  factors  for 
vertical  HCV  transmission,  to  assess  the 
clinical  course  of  disease  among  infants 
with  HCV  infection,  and  to  assess 


diagnostic  methods  for  detecting  HCV 
infection  in  infants.  Respondents  for  the 
study  will  be  anti-HCV  positive 
mothers. 

There  is  no  cost  to  the  respondents. 
They  wHl  be  remiinorated  for  travel 
costs;  provided  well-child  visits  and 
free  vaccinations  for  infants  enrolled  in 
the  study;  and,  provided  anti-HCV 
testing  to  all  family  members  free  of 
charge.  The  total  annual  burden  hours 
are  277. 


,    Respondents 

Form  name 

Number  of 
iwiporwlwitii 

Numtwr  of 
responses/ 
respondent 

Avg. 

burden/ 

response 

Onhrs.) 

IndividuaJ  Mothers 

Mothers  „ _ 

Mothers 

Mothers  ....m.— .....»...••»»•.»....»».».•••».«.. 

Fanuiy  members ....».....««»....._..»«......»..-._... 

Mothers  

Mothers  _ „ 

Fomn  A  ....„ _ 

Form  B ..      _        ._     

Form  D  , 

Form  E 

Form  F 

FormQ  _ _ 

300 
1200 
300 
300 
700 
300 
300 

8 

0.25 
0.25 
0.10 
0.25 
0.25 
0.25 
010 

'The  annuaiized  response  burden  is  estimated  to  be  970  hours/3.5  years-  277  hours.  (Target  enroOment  in  the  study  is  300;  the  target  popu- 
lation wiN  be  drawn  from  ltK>se  wtw  complete  Form  B.  Family  memt>ers  will  complele  Form  E.) 


2.  Information  Collection  Procedures 
for  Evaluating  Toxicological  Profiles — 
New — The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  prepares 
toxicological  profiles  in  accordance 
with  guidelines  developed  with 
guidelines  developed  by  ATSDR  and 
EPA  and  each  profile  is  revised  and 
republished  as  necessary,  but  no  less 
often  than  every  three  years.  The 
principal  audiences  for  the  toxicological 
profiles  are  health  professionals  at  the 
federal,  state,  and  local  levels,  interested 
private  sector  organizations  and  groups, 
and  members  of  the  public. 


This  is  a  request  for  approval  to 
collect  information  in  the  profiles  from 
users  on:  (a)  Affiliation  of  users  of  the 
profiles,  (b)  clarity  of  discussion  in  the 
profiles,  (c)  consistency  of  information 
in  the  profiles,  (d)  completeness  of 
information  in  the  profile,  and  (e)  utility 
of  information  in  the  profile. 

The  information  will  be  used  in  an 
effort  to  maintain  ciistomer  satisfaction 
concerning  use  of  the  profiles  by  these 
multi-disciplinary  users.  This  will  also 
ensure  that  we  continue  to  provide  a 
client-oriented  product.  This  effort  will 
be  accomplished  through  enhancement 


of  the  built-in  system  used  for  updating 
existing  toxicological  profiles  and 
improving  the  utility  of  newly 
developed  profiles  by  use  of  these  uaa 
surveys. 

The  only  cost  to  respondents  will  be 
the  time  to  complete  the  form,  which  we 
estimate  at  less  than  15  minutes  pei 
Respondent.  We  expect  respondents  of 
the  toxicological  profile  survey  to  come 
from  a  wide  range  of  occupational  and 
professional  backgrounds  and  have  an 
average  hourly  wage  of  $15.  The  total 
annual  btirden  hours  are  750. 


Number  of 
respondents 

Number  of 
responses/re- 
spondent 

Average  txjr- 

RespoTKlents 

den/response 

Questionnaire „ 

6000 

1 

0.2S 

3.  NIOSH  Training  Grants,  42  CFR 
part  86,  Application  And  Regulations — 
(0920-02610)— Reinstatement— Public 
Law  91-596  authorizes  CDC/NIOSH  to 
support  "education  programs  that 
provide  an  adequate  supply  of  qualified 
personnel  *   *  *  by  grants  or  contracts" 
to  assiue  a  safe  and  healthful  work 
environment  NIOSH  awards  grants  for 
both  sho*rt-term  and  long-term  training 
to  academic  institutions  and  other 
organizations  interested  in  providing 
training  for  professionals.  Grants  are 
also  provided  to  Educational  Resource 
Centers  (ERCs)  which  provide  multi 


disciplinary  graduate  training  for 
industrial  hygienists,  occupational 
physicians,  occupational  health  nurses, 
safety  professionals  and  other 
occupational  health-related  disciplines 
in  addition  to  continuing  education  for 
practicing  professionals  and  outreach  in 
the  Region.  42  CFR  Part  86,  "Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Subpart  B- 
Occupfitional  Safety  and  Health 
Training,  provides  guidelines  for 
implementing  Public  Law  91-596.  The 
training  grant  application  form  is  used 
by  the  National  Institute  of 


Occupational  Safety  and  Health  to 
collect  information  from  potential 
applicants.  The  information  is  used  to 
determine  the  eligibility  of  applicants 
for  review,  to  calculate  the  amount  of 
each  award  and  to  judge  the  merit  of 
each  application.  CEXi;  Form  2.145A  is 
used  for  new  and  competing 
continuation  grants;  CDC  Form  2.145B 
is  used  for  non-competing  awards.  If 
this  information  is  not  collected,  grants 
cannot  be  reviewed  and  awarded.  The 
total  annual  burden  hours  are  4,635. 
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Respondents 

l4umberof 
respondents 

Number  of 

reaponses/re- 

sporxtont 

Avwags 

bunten/ 

response 

fmhrs.) 

TnMng  Grant  AppicaHon 

ERC _     . 

Training  Grant  ; . 

CofiMniMHon  .Grant  ApoNcelkin 

ERC _... 

3 
12 

11 
28 

1 
1 

1 
1 

348 
83 

188 
27 

Training  Grant  „ „ 

Dated:  September  10, 1997. 
WUma  G.  JohiMiMi, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Contra/ 
and  Prevention  (CDC). 

(FR  Doc.  97-24482  Filed  9-15-97;  8:45  am) 
I  COOK  41SS-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97F-0375] 

Qaneral  Electric  Co.;  FHing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  General  Electric  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  safe  use  of  phosphorous 
acid,  cyclic  butylethyl  propanediol, 
2,4,6-tri-tert-butylphenyl  ester,  which 
may  contain  up  to  1  percent  by  weight 
of  triisopropanolamine,  as  an 
antioxidant  and/or  stabilizer  in  olefin 
copolymers  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  MFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St  SW.. 
Washington.  DC  20204,  202-418-3081. 
SUPPLBMBfTARY  MFORMATKM:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  34B(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4553)  has  been  filed  by 
General  Electric  Co.,  One  Lexan  Lane, 
Mt.  Vernon,  IN  47620-9364.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of 
phosphorous  acid,  cyclic  butylethyl 


propanediol,  2,4.6-tri-ter(-butylphenyl 
ester,  which  may  contain  up  to  1 
percent  by  weight  of 
triisopropanolamine,  as  an  antioxidant 
and/or  stabilizer  for  olefin  copolymers 
complying  witii  21  CFR  177.1520(c), 
items  3.1  and  3.2,  intended  for  use  in 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  eSisct  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  August  29, 1997. 
Alan  M.  Ratts. 

Director,  Office  ofPtemaiket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-24424  Filed  9-15-97;  8:45  am] 
■LUNQ  OOK  4ia»-«i-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGSICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  AdministFation 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  6, 1997, 8:30  a.m.  to  5 
p.m.,  and  October  7, 1997, 8:30  a-m.  to 
2  p.m. 

location:  Corporate  Bldg..  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville.  MD. 


Contact  Person:  Elisa  D.  Harvey. 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850.  301-594-1180.  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area).  Obstetrics 
and  G3mecology  Devices  Panel,  code 
12524.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  October  6, 1997,  the 
committee  vfiil  discuss  and  make 
recommendations  on  a  premarket 
approval  application  for  a  thermal 
endometrial  ablation  device.  On  October 
7, 1997,  the  committee  will  discuss  and 
advise  FDA  on  a  petition  for 
reclassification  of  home  uterine  activity 
monitors  from  class  HI  (premarket 
approval)  to  class  II  (special  controls). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  29, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.nL  and  9:30  a.m.  on  October  6  and  7. 
1997.  Hme  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  29, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  presentation. 

Notice  of  this  meeting  is  given  tinder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  8, 1997 
MiclMriA.FHBdiBaii, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  97-24509  Filed  9-15-97;  8:45  em] 

mujm  OOK  4is»-ei-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Care  Hnandng  Administration 
(HCFA-R-6^ 

Agency  Infonnation  Collection 
Activities:  Sutxnissktn  for  0MB 
Rsvlsw;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Redxiction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciirrentiy 
approved  collection;  Title  of 
Information  Collection:  Ambulatory 
Surgical  Center  Conditions  of  Coverage 
and  Supporting  Regulations  in  42  CFR 
416.43  and  416.47;  Document  No.: 
HCFA-R-54  (0938-0506);  Use: 
Regulation  standards  are  designed  to 
ensure  that  each  Ambulatory  Surgical 
Center  has  a  properly  trained  staff  and 
adequate  physical  environment  to 
provide  an  appropriate  type  and  level  of 
care.  Frequency:  Annually;  Affected 
Public:  Business  or  other  for-profit; 
Number  of  Respondents:  2,341;  Total 
Annual  Responses:  2,341  Total  Annual 
Hours:!. 

It/hould  be  noted  for  the  HCFA-R- 
54.  OMB  0938-0506.  the  applicability 
and  burden  associated  with  the  ICRs 
captured  in  this  submission  have  been 
adjusted  to  properly  reflect  the  degree  of 
burden  associated  with  this  collection. 
In  particular,  the  ICRs  captured  in  this 
submission  have  been  determined  to  be 
approved  under  0938-0266  or  the 
burden  has  been  deemed  usual  and 
customary  in  accordance  with  the  1995 
PRA.  In  order  to  comply  and  properly 
reflect  the  Act.  HCFA  assigned  a  token 
onf^hour  of  burden  for  this  submission. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identiBer,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directiy  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  September  9. 1997. 
John  P.  Barfca  m. 

HCFA  Reports  Oeamnce  Officer.  HCFA  Office 
of  Information  Services.  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Ooc.  97-24538  Filed  9-1S-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AtMJse  and  Mental  Health 
Services  Administration 

Grant  to  American  Council  for  Drug 
Education  of  New  York 

AGBICY: 'Center  for  Substance  Abuse 
Treatment  (CSAT),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  DHHS. 
ACTION:  Planned  award  to  enhance  the 
existing  services  of  the  National 
Helpline  of  Phoenix  House. 


This  notice  is  to  provide 
information  to  the  public  concerning  the 
plaimed  award  by  CSAT/SAMHSA  to 
the  American  Council  for  Drug 
Education  of  New  York  to  enhance  and 
expand  the  qiiality  of  referral  services, 
responsiveness,  and  information 
currenUy  being  provided  to  the  public 
via  the  National  Helpline  of  Phoenix 
House.  This  initiative  is  also  designed  to 
provide  CSAT/SAMHSA  with  analyses 
of  calls  received  and  all  critical 
information  on  its  efforts  to  expand  the 
availability  of  effective  treatment  and 
recovery  services  for  alcohol  and  drug 
problems. 

The  American  Council  for  Drug 
Education  of  New  York,  which  operates 
the  National  Helpline  of  Phoenix  House, 
provides  the  public  with  free, 
confidential  telephone  access  to 
substance  abuse  education,  information, 
treatment  referrals,  and  other  related 
services  through  a  confidential  resource. 
The  Helpline  also  disseminates 


information  to  researchers,  prevention 
and  treatment  practitioners,  and  the 
general  public  on  the  incidence  and 
prevalence  of  drug  use  and  prevention 
and  treatment  approaches.  The  Helpline 
is  a  source  of  important  information  for 
drug  users  at  risk  for  contracting  and 
spreading  the  AIDS  virus  as  well. 

Upon  receipt  of  the  satisfactory 
application  recommended  for  approval 
by  an  Initial  Review  Group  and  the 
CSAT  National  Advisory  Council,  up  to 
$200,000  in  Federal  funds  may  be 
awarded  for  a  12-month  project  period. 

This  is  not  a  formal  request  for 
applications.  Grant  funds  will  be 
provided  only  to  the  organization 
named  above. 

Eligibility  to  apply  for  funds  under 
this  initiative  is  limited  to  the  American 
Council  for  Drug  Education  of  New  York 
because  it  operates  the  National 
Helpline  of  Phoenix  House,  the  only  24- 
hoiu-a-day  nation-wide  confidenticd 
Helpline  dedicated  exclusively  to 
providing  callers  throughout  the  United 
States  with  infonnation  on  and  referrals 
to  substance  abuse  treatment.  The 
Helpline  is  the  only  organization 
equipped  to  carry  out  the  purpose  of 
this  grant  in  the  next  12  months. 
AUTHOWTY/JUSTIFKATION:  This  grant  will 
be  made  under  the  authority  of  Section 
501(d)(5]  of  the  Public  Health  Service 
Act  (42  use  290aa). 

The  Catalog  of  Federal  Domestic 
Asaistance  (CFDA)  number  is  93.230. 

CONTACT:  Ms.  Charlotte  O.  Gordon  or 
Ms.  Carol  DeForce,  Office  of 
Communications  and  External  Liaison, 
CSAT,  SAMHSA,  Rockwall  D,  6th  Floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857;  (301)  443-5052. 

Dated:  September  8. 1997. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  97-24425  Filed  »-15-97:  8:45  am) 
■UJNQ  OOOC  41«2-I»-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  Na  FR-4181-M-06] 

NOFA  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP);  Extension 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  1997;  Extension. 

SUMMARY:  On  May  23. 1997,  at  62  FR 
28538,  HUD  published  a  NOFA  that 
announced  Fiscal  Year  (FY)  funding  of 
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$250,649,052  under  the  Public  and 
Indian  Housing  Drug  Elimination 
Program  (PHDEP)  for  use  in  eliminating 
drug-ralated  ciime.  This  notice  extends 
the  application  due  date  for  NOFA 
applications  that  were  addressed  to 
HUD'S  Birmingham.  AL.  Field  Office 
but  could  not  be  delivered  because  of  an 
emergency  in  the  field  office  building. 

DATES:  The  original  application 
deadline  date  and  time  of  Friday. 
August  8. 1997,  at  3:00  PM.  local  time, 
is  not  changed,  except  as  indicated  in 
this  notice.  Applications  received  by 
August  11, 1997  at  HUD's  Biimingbam. 
AL.  Field  Office,  accompanied  by 
affidavits  declaring  that  delivery  was 
attempted  on  August  8, 1997.  before 
3:00  PM.  local  time,  will  be  eligible  for 
consideration. 

FOA  FURTHER  SVORMATION  ON  THE  PUBLIC 
AND  MDIAN  HOUSSIQ  DRUG  H— NOTION 
PROGRAM  CONTACT:  The  local  HUD  Field 
Office.  Director.  Office  of  Public 
Housing  (Appendix  "A"  of  the  NOFA). 
or  Malcolm  E.  Main,  Office  of  Crime 
Prevention  and  Security,  Office  of 
Community  Relations  and  Involvement. 
Public  and  Indian  Hotising.  Department 
of  Housing  and  Urban  Development. 
Room  4116. 451  Seventh  Street.  S.W., 
Washington.  D.C  20410.  telephone 
(202)  708-1197.  A  telecommimications 
device  for  hearing  or  speech  impaired 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPUEMENTARY  MFORMATKM:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  HUD's  Fiscal  Year  (FY) 
1997  funding  of  $250,649,052  under  the 
Public  and  Indian  Housing  Drug 
Elimination  Program)  was  published  on 
May  23. 1997. 62  FR  28538.  with  an 
application  due  date  of  Friday.  August 
8. 1997.  before  3:00  PM.  local  time. 

On  August  8. 1997.  HUD's 
Birmingham.  AL.  Field  Office  was 
closed  at  approximately  12:45  CDT.  due 
to  a  bomb  threat.  The  Birmingham 
Police  Department  evacuated  the 
Federal  building  in  which  the  Field 
Office  is  located,  and  would  not  permit 
personnel  or  traffic,  which  included 
UPS  and  other  delivery  systems,  to  enter 
the  area.  The  building  did  not  officially 
reopen  until  Monday,  August  11, 1997. 

Because  of  this  emergency  situation. 
HUD  has  determined  that  it  will  accept 
applications  received  at  its  Birmingham 
Field  Office  through  August  11, 1997. 
provided  that  the  applicants  submit 
affidavits  that  they  attempted  delivery 
to  that  Field  Office  before  3:00  PM  local 
time  on  August  8. 1997. 


Dated:  September  10, 1997. 
Kevin  Emanael  Marchman, 
Acting  Assistant  Secretaryfbr  Public  and 
Indian  Housing. 
(FR  Doc  97-24471  Filed  S-1S-S7;  8:45  am) 


DEPARTMENT  OF  THE  MTERIOR 

Fish  and  Wildlife  Sarvioa 

Notica  of  Racalpt  of  AppHcaUon  fbr 
Endangered  Spadas  Parmtt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endan^rod  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531  et 
aeq.): 

PRT-834058 

Apfdicartt:  Michael  T.  Kays,  rwKln.i.y 
Geoigia 

The  applicant  requests  authorization 
to  take  (harass  during  installation  of 
artificial  nest  structxires)  the  red- 
cockaded  woodpecker.  Picoides 
borealis.  throughout  the  species  range, 
in  Florida.  Georgia.  South  Carolina, 
North  Carolina.  Alabama,  Mississippi, 
Louisiana,  and  Texas  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-834070 

Applicant:  William  T.  Waddell,  Point 
Defiance  Zoo  and  Aquarium,  Tacoma, 
Washington 

The  applicant  requests  authorization 
to  take  (harass)  the  endangered  red  wolf, 
Canis  rufus.  during  captive  breeding 
and  husbandry  at  the  Point  Defiance 
Zoo  and  Aquariiun,  Tecoma, 
Washington,  at  facilities  in  Qaham, 
Washington,  and  at  other  facilities 
selected  by  the  permittee  to  assist  in  the 
captive  breeding  program  for  this 
species.  This  action  renews  and  updates 
previous  authorization  of  ongoing 
captive  breeding  activities  with  the  red 
wolf  for  the  purpose  of  enhAnrainffnt  of 
survival  of  the  species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Rl^onal  Permit  Biologist,  U.S.  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard.  Suite  200.  Atlanta.  Georgia 
30345.  All  data  and  comments  must  be 
received  by  October  16, 1997. 

Docimients  and  other  information 
submitted  with  this  application  are 
available  for  review,  subfect  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 


Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345  (Attii:  David  Dell.  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  September  8. 1997. 
H.DalsHaU. 

Acting  Regional  IXrectta: 

(FR  Doc.  97-24477  Filed  B-lS-«7;  8:45  am] 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Managamam 

[AK-M2-1410-00-P:  AA-a2a7] 

Alaaka  NaUva  Claima  Salactton 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  U.S.C.  1601.  1613(hKl).  will  be 
issued  to  Calista  Corporation  for 
approximately  0.8  acres.  The  lands 
involved  are  in  the  vicinity  of  Nunivak 
Island,  Alaska. 

Seward  Maridiaa,  AIhIb 

T.  3  &,  R.  102  W., 
SacZS. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afforted  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  imtil  October  16, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  vtiio  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patricia  A.  Baker. 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 

(FR  Ooc.  97-24516  Filed  9-15-97;  8:45  am) 
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DEPARnHENT  OF  THE  rNTERIOR 

BurMU  of  Land  Management 
(CA06S-1482I 

Final  Envtronmental  Impact  Statamant/ 
Environmental  Impact  Report  for 
Soledad  Mountain  Project  in  Kam 
County,  CA 

AGBICY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


r:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
and  the  County  of  Kem,  State  of 
California  have  prepared  a  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/KIK) 
for  the  Soledad  Mountain  Project,  a 
proposed  gold  mining  operation  on 
public  and  private  lands  in  Kem 
County,  California. 
DATES:  Comments  on  the  Final 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  must 
be  postmarked  no  later  than  Oct  19, 
1997. 

A0ORE8SCS:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  Ridgecrest  Resource  Area, 
300  S.  Richmond  Road,  Ridgecrest. 
California  93555,  Attention:  Ahmed 
Mohsen,  EIS  Coordinator. 
FOA  RmTHER  MFORMATION  CONTACT: 
Ahmed  Mohsen-EIS  Coordinator  (760) 
384-5421. 

SUPPt^MBfTAirr  INF0RMATK3N:  The 
purpose  of  the  Final  EIR/EIS  is  to 
present  BLM  and  Kem  County's 
response  to  public  and  agency 
comments  on  the  Draft  EIS/EIR  and 
issues  and  concerns  presented  in  the 
two  public  meetings  held  on  June  24th 
&  25th,  1997.  This  is  an  abbreviated 
Final  EIS/ERI  formatted  in  accordance 
with  NEPA  Regulations  at  40  CFR 
1503.4(c).  In  order  to  provide 
continuity,  response  to  the  comments 
has  been  formatted  and  organized  to  fit 
within  the  body  of  the  dociunent 
circulated  for  public  review  in  June  and 
July  1997.  Since  this  had  been  a  joint 
federal/state  process,  administrative 
procedures  for  each  lead  agency  govern 
the  schedules  and  docimientation 
requirements  after  completion  of  the 
Final  EIS/EIR.  Kem  County  Board  of 
Supervisors  held  a  public  meeting  on 
September  the  8th  in  Bakersfield,' 
California  to  review  and  consider  the 
certification  and  adoption  of  the  EIR 
and  the  issuance  of  the  appropriate 
permits  for  the  operation.  After 
completion  of  the  30-day  public  review, 
BLM  would  consider  and  respond  to 
any  comments  received  during  this 


period  in  the  Record  of  Decision  (ROD) 
document.  The  ROD  is  the  final 
document  produced  by  the  process.  It 
outiines  the  process  by  which  project 
decisions  were  reached.  A  notice  of 
availability  of  the  ROD  will  be 
published  in  the  Federal  Register  and 
other  media  when  it  is  completed. 
Greg  Thomsm, 
Acting  Area  Manager. 
(FR  Doc.  97-24441  Filed  9-15-97;  8:45  ami 

MLUHQ  OOOe  4»t«-«S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[10-057-1430-001 

Idaho:  Filing  of  Plata  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.  September  4, 1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Second 
Standard  Parallel  North  (south 
boundary,  T.  9  N.,  R.  32  E.),  portions  of 
the  Eighdi  Auxiliary  Meridian  East 
(each  boundary),  and  of  the 
subdivisional  lines,  the  subdivision  of 
sections  1  and  2,  and  of  a  metes-and- 
bounds  survey  in  sections  1  and  2,  T.  8 
N.,  R.  32  E..  Boise  Meridian.  Idaho, 
Group  952.  was  accepted  September  4, 
1997. 

The  dependent  resurvey  of  a  portion 
of  the  Second  Standard  Parallel  North 
(south  boundary)  T.  9N.,  R.  33  E.,  Boise 
Meridian,  Idaho,  Group  952,  was 
accepted,  September  4, 1997. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Viimell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  September  4, 1997. 
Dnane  E.  Oben, 

Chief  Cadastral  Sarvey  or  for  Idaho. 
(FR  Doc.  97-24539  Filed  9-15-97;  8:45  am] 
■UJNQ  OOOC  OIO-OQ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[IO-067-1430-001 

Idaho:  Rling  of  Plata  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 


State  Office,  Biueau  of  Land 
Management,  Boise,  Idaho,  efiiactive  9 
a.m.,  September  4,  1997. 

The  plat  representing  the  dependent 
resurvey  of  the  1960  fixed  and  limiting 
boundary  in  section  15,  T.  3  N.,  R.  41 
E.,  Boise  Meridian,  Idaho,  Group  941, 
was  accepted,  September  4,  1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise,  Idaho  83709-1657. 

Dated:  September  4. 1997. 
Duane  E.  Obeo, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  97-24540  Filed  9-15-97;  8:45  am] 

■NJJNQCOOE  4310-OQ-M 


DEPARTMEHT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-MO-6700-00;  CACA  38601] 

Notice  Of  Propoeed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Lend  Management, 

Interior. 

ACTION:  Notice. 

SMMNARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  40 
acres  of  National  Forest  System  land  in 
Plumas  Coimty  to  protect  the  Soda  Rock 
area.  This  notice  closes  the  land  for  up 
to  2  years  from  mining.  The  land  will 
remain  open  to  mineral  leasing  and  the 
Materials  Act  of  1947. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  15,  1997. 
ADDRESSES:  State  Director,  BLM  (CA- 
931),  2135  Butano  Drive,  Sacramento, 
California  95825-0451. 
FOR  FURTHER  INFORMATION  CONTACT: 
Either  Duane  Marti,  BLM  California 
State  Office,  916-978-4675,  or  David 
Bauer,  Plumas  National  Forest,  Forest 
Service,  916-283-2050. 
SUPPLEMENTARY  INFORMATION:  On  August 
5. 1997,  the  Pliunas  National  Forest. 
Forest  Service,  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  land  fiom 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2). 
subject  to  valid  existing  rights: 

Mooiit  Diablo  Meridian 

T.  25  N.,  R.  9  E.. 
Sec.  3.  SW'ASWV*. 
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The  area  deKzibed  contains  40  acres  in 
Plumas  County . 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  die  Soda  Rock 
area,  which  is  located  near  Indian  Falls 
and  along  Indian  Creek. 

For  a  period  of  90  days  fiom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  piupose  of  being  heard  on  the 
proposed  withdraw^  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  determined  to  be 
compatible  with  the  use  of  the  land  by 
Forest  Service. 

Dated:  September  9. 1997. 
David  Mclliuiy, 
Chief.  Branch  ofLandt. 
(FR  Doc.  97-24442  Filed  9-1S-47;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Mary  McLeod  Bathune  Council  House 
National  Historic  Site  Advisory 
Commission;  PutHIc  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mary  McLeod 
Bethune  Council  House  National 
Historic  Site  Advisory  Commission  will 
be  held  on  September  30, 1997  at  1  p.m. 
to  5  p.m.,  at  the  Westin  Bona  venture 
Hotel,  located  at  404  South  Figueroa 
Street.  Los  Angeles,  CA. 


The  Commission  was  authorized  on 
December  11, 1991,  by  Pub.  L.  102-211, 
for  the  purpose  of  advising  the  Secretary 
of  the  Interior  in  the  development  of  a 
General  Management  Plan  for  the  Mary 
McLeod  Bethune  Council  House 
National  Historic  Site. 

The  members  of  the  Commission  are 
as  follow:  Dr.  Dorothy  I.  Height;  Ms. 
Barbara  Van  Blake;  Ms.  Brenda  Girton- 
Mitchell;  Dr.  Savanna  C.  Jones;  Dr. 
Bettye  J.  Gardner;  Bettye  Collier- 
Thomas;  Mr.  Eugene  Morris;  Dr.  Rosalyn 
Terborg-Penn;  Mrs.  Bertha  S.  Waters;  Dr. 
Frederick  Stielow;  Dr.  Sheila  Flemming; 
Dr.  Ramona  Edelin;  Mrs.  Romaine  B. 
Thomas;  Ms.  Brandi  L.  Creighton;  and 
Dr^anette  Hoston  Harris. 

The  purpose  of  these  meeting  will  be 
to  continue  planning  and  developing  a 
general  management  plan  for  the  Muy 
McLeod  Bethune  Council  House 
National  Historic  Site.  This  meeting  will 
be  open  to  the  public.  Any  person  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  who  wish  further 
information  concerning  this  meeting  or 
wish  to  file  a  written  statement  or  testify 
at  the  meeting  may  contact  Ms.  Marta  C. 
Kelly,  the  Federal  Liaison  Officer  for  the 
Commission,  at  (202)  673-2402. 
Minutes  of  these  meetings  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Mary  McLeod 
Bethune  CoimcU  House  National 
Historic  Site,  located  at  1318  Vermont 
Avenue.  N.W.,  Washington.  DC  20005. 

Dated:  September  11, 1997. 

Richard  E.  Powers. 

Assocmte  Superintendent,  National  Capital 
Region. 

[FR  Doc.  97-24506  Filed  9-15-97;  8:45  am) 

MLUNQ  COW  4*tO-»-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Proposed  Collection;  Comment 
Request 

action:  Proposed  collection:  Comment 
request 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  Inirden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Send  comments  on  or  before 
September  30,  1997. 

ADDRESS  SVORMATION  TO:  Mary  Ann 
Ball,  Bureau  of  Management,  Office  of 
Administrative  Services,  Information 
Records  Division.  U.S.  Agency  for 
International  Development.  Washington, 
DC  (202)  712-1765  or  via  e-mail 
MBallOUSAID.Gov. 

SUPPLEMBfTARY  INFORMATION: 

QMB  Number:  OMB  0412-0012. 

Fonn  Number:  N/A. 

Title:  Supplier's  Cotificate  Agreement 
with  the  U.S.  Agency  for  International 
Development — Invoice  and  Contract 
Abstract 

Type  of  Submission:  Renew. 

Purpose:  The  U.S.  Agency  for 
International  Development  (USAID) 
finances  goods  and  related  services 
undm  its  Commodity  Import  Program 
which  are  contracted  for  by  public  and 
private  entities  in  the  countries 
reviving  the  USAID  assistance.  Since 
USAID  is  not  a  party  to  these  contracts, 
USAID  needs  some  means  to  collect 
information  direcdy  from  the  suppliers 
of  the  goods  and  related  services  and  to 
enable  to  USAID  to  take  appropriate 
action  against  them  in  the  event  they  do 
not  comply  with  the  applicable 
regulations.  USAID  does  this  by 
securing  from  the  suppliers,  as  a 
condition  for  the  disbursement  of  fimds 
a  certificate  and  agreement  with  USAID 
which  contains  appropriate 
representations  by  the  suppliers. 

Annual  Reporting  Burden: 

Respondents:  400. 

Total  annual  responses:  3.600. 

Total  annual  hours  requested:  1.800. 

Dated:  September  5, 1997. 
WTdlattB  L.  Safiith, 

Acting  Chief,  Information  Records  Division, 
Office  of  Administrative  Services,  Bureaa  of 
Management. 
[FR  Doa  97-24536  Filed  9-15-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttw  Comprehensive 
Environmental  Response, 
Compensation  and  Uability  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Buyken  Industries,  et 
al..  Qv.  No.  C97-1416D.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington,  on 
August  27, 1997.  That  action  was 
brought  against  defendants  pursuant  to 
section  107  of  CERCLA  for  the  recovery 
of  response  costs  incurred  and  to  be 
incurred  at  the  Western  Processing 
Superfund  Site  in  Kent.  Washington. 
Because  the  defendants  have 
contributed  minuscule  amounts  of 
hazardous  substances  to  the  Site  (less 
than  .002%  of  the  wastes  received  at  the 
Site),  they  are  considered  "de 
micTomi^'  contributors  of  hazardous 
substances  to  the  Site.  Consistent  with 
the  "Revised  Guidance  of  CERCLA 
Settlements  with  De  Micromis  Waste 
Contributors."  dated  Jime  3. 1996.  the 
United  States  has  settled  with  these 
parties  in  exchange  for  certain 
certifications  and  covenants  made  by 
them.  The  settlement  is  designed  to 
resolve  fiilly  each  settling  party's 
liability  at  the  Site  through  a  covenant 
not  to  sue  under  sections  106  and  107 
of  CERCLA,  42  U.S.C.  9606,  9607,  and 
section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Enviroiunent  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v.  Buyken 
Industries,  et  al..  D.J.  Ref.  90-7-1-233A. 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area  in  accordance  with  section 
7003(d)  of  RCRA. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington.  3600  Seafirst  Fifth 
Avenue  Plaza,  800  Fifth  Avenue,  Room 
3600,  Seattle.  WA  98104,  at  the  Region 
X  office  of  the  Environmental  Protection 
Agency,  1200  6th  Avenue,  Seattle,  ^WA 
98101,  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW,  4th  floor, 
Washhigton.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 


from  the  Consent  Decree  Library.  In 

requesting  a  copy,  please  enclose  a 

check  in  Uie  amount  of  $2.75  for  the 

decree  (25  cents  per  page  reproduction 

costs)  pa3rable  to  the  Consent  Decree 

Library.  When  requesting  a  copy,  please 

refer  to  United  States  v.  Buyken 

Industries,  et  al.,  D.J.  Ref.  90-7-1-233A. 

BniG«G«nMr, 

Depu  ty  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  97-24537  Filed  9-15-97;  8:45  am) 

■UMQ  OOOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 

Sunshine  Act  Mssting 

Public  Announcement 

Pursuant  to  the  Govenmient  In  The 
Sunshine  Act 

(Public  Law  94-409)  [5  U.S.C.  Section 
552b] 

AQBKCY  HOUNNQ  MEET1NQ:  Department  of 

Justice,  United  States  Parole 

Commission. 

TIME  AND  DATE:  1:30  p.m.,  Thursday, 

September  18, 1997. 

PLACE:  5550  Friendship  Boulevard, 

Suite  400,  Chevy  Chase,  Maryland 

20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDEflED:  The 

following  matters  hAve  been  placed  on 

the  agenda  for  the  open  Parole 

Commission  meeting. 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman. 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Discussion  regarding  military 
prisoners  who  are  released  from  prison 
under  mandatory  release. 

4.  Discussion  of  the  Expedited 
Revocation  Procedure. 

5.  Approval  of  Final  Revisions  to 
Regulations  regarding  the  Freedom  of 
Information  Act 

6.  Proposed  change  to  the  Procedures 
Manual  regarding  Parolees  who  receive 
new  convictions  and  alternative 
sanctions  to  revocation  of  parole. 
AGENCY  CONTACT:  Tom  Kowalski,  Case 
Ofwrations.  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  September  11, 1997. 
Michael  A.  Storer. 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  97-24721  Filed  9-12-97;  2:40  pm] 

HUMO  OOOC  4410-ei-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 
Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94-409)  [5  U.S.C.  Section 
552b] 

AOBICY  HOUMNG  MEETWM:  Department  of 

Justice.  United  States  Parole 

Commission. 

DATE  AND  TWE:  9:30  a.m..  Thursday. 

September  18, 1997. 

PLACE:  5550  Friendship  Boulevard, 

Suite  400.  Chevy  Chase.  Maryland 

20815. 

STATUS:  Closed — Meeting. 

MATTERS  CONSIDERED:  The  following 

matter  will  be  considered  during  the 

closed  portion  of  the  Commission's 

Business  Meeting: 

(1)  Appeal  to  me  Commission 
involving  approximately  four  cases 
decided  by  the  National  Commissioners 
pursuant  to  a  reference  under  28  C.F.R. 
2.27.  These  cases  were  originally  beard 
by  an  examiner  panel  wherein  inmates 
of  Federal  prisons  have  applied  for 
parole  or  are  contesting  revocation  of 
parole  or  mandatory  release. 

(2)  One  case  involving  consideration 
of  a  request  for  exemption  under  29 
use.  § 504. 

AGENCY  CONTACT:  Tom  Kowalski.  Case 
Operations.  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  September  11. 1997. 
Michari  A.  Stover, 

General  Counsel.  U.S.  Parole  Commission. 
(FR  Doc.  97-24722  Filed  9-2-97;  2:35  pmj 
MUMQ  OOOC  441»-ei-M 


DEPARTMENT  OF  LABOR 

Office  of  ttM  Sacratary 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

September  11,  1997. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13,  44 
U.S.C  Chapter  35).  OMB  approval  has 
been  requested  by  September  22, 1997. 
A  copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  railing  the  Department  of 
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Labor  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
xl43). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
Employment  and  Training,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  D.C.  20503  ((202)  395- 
7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functfons  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  technical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Planning  Guidance  and 
Instructions  for  Submission  of  Annua) 
State  Plans  for  FY'98  Wel£are-to-Work 
Formula  Grants. 

OMB  NunU>er:  1205-Onew. 

Frequency:  Annually. 

Affected  Public:  State  and  local 
governments. 

Number  of  Respondents:  56. 

Estimated  Time  Per  Respondent:  3 
hours. 

Total  Burden  Hours:  168. 

Tota7  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  The  Balanced  Budget  Act 
of  1997,  signed  by  the  President  on 
August  5, 1997,  authorized  the 
Department  of  Labor  to  provide  Wel&re- 
to-Work  (WtW)  grants  to  States  and 
local  communities  to  provide 
transitional  employment  assistance  to 
move  Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  with 
significant  employment  barriers  into 
unsubsidized  jobs  providing  long-term 
employment  opportimities.  WtW  fimds 
will  be  provided  through  formula  grants 
to  the  States,  grants  to  Indian  tribes  and 


competitive  grants  to  public  and  private 
entities.  In  order  to  receive  formula 
grant  funds,  the  statute  provides  that  the 
State  must  submit  a  plan  for  the 
administration  of  the  WtW  grant  This 
Planning  Guidance  and  Instructions  for 
Submission  of  Annual  State  Plans 
addresses  the  information  required  for 
States  which  will  enable  them  to  qualify 
for  the  formula  grant  funds  in  Fiscal 
Year  1998.  Separate  guidance  will  be 
issued  for  both  the  grants  to  the  Indian 
tribes  and  the  competitive  grants. 
Therasa  M.  Cn^fallsy, 
Departmental  Qearance  Officer. 
(FR  Doa  97-24526  FUad  9-15-97;  8:45  am] 
BIUJNQ  OOOC  4S1C 


DEPARTMENT  OF  LABOR 

Office  of  the  Sacratary 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

Date:  September  11, 1997. 

The  Department  of  Labor  has 
submitted  the  Work  Opportunity  Tax 
Credit  (WOTC)  administrative  forms 
and  information  collection  request 
(ICR),  utilizing  emergency  review 
procedures,  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13,  44  U.S.C.  Chapter  35).  OMB 
approval  has  been  requested  by 
S^tember  19, 1997.  A  copy  of  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor, 
Departmental  Qearance  Officer,  Theresa 
O'Malley  (202)  219-5096  x.  166). 

Comments  and  questions  about  the 
WOTC  ICR  should  be  forwarded  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Empfoyment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
D.C.  20503  (202)  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  pcoposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarification  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological.  e.g..  permitting 
submissions  of  responses 

Agency:  Employment  and  Training 
Administration. 

Title:  Work  Opportunity  Tax  Credit 
(WOTC)  and  Welfare-to-Work  Tax 
Credit 


OMB  Number:  1205-0371. 

Agency  number:  ETA  9057-59;  9061- 
9036  and  9065. 

Number  of  Respondents:  52. 

Estimated  Time  per  Response:  20 
minutes. 

Toto;  Burden  Hours:  2,600. 

Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government 

Total  Burden  Cost  (capital/startup): 

Total  Burden  Cost  (operating/ 
maintaining: -(^ 

Description:  The  Employment  and 
Training  Administration  (ETA)  has 
oversight  responsibilities  for  the  Work 
Opportunity  Tax  Credit  (WOTC)  under 
this  Small  Business  Jobs  Protection  Act 
of  1996  (P.L.  104-188)  and  the  Taxpayer 
ReUef  Act  of  1997  (P.L.  105-34).  Data 
collected  on  the  WOTC  will  be  collected 
by  the  State  Employment  Security 
Agencies  and  provided  to  the  U.S. 
Employment  Service,  Division  of 
Planning  and  Operations.  Washington, 
DC,  through  the  appropriate  Department 
of  Labor  regional  office.  The  data  will  be 
used,  primarily,  to  supplement  IRS 
Form  8850,  help  expedite  the  processing 
of.  either,  employer  requests  for 
Certifications  generated  through  IRS 
From  8850  or  issuance  of  Conditional 
Certifications  (CCs)  and  processing  of 
employer  requests  for  Certifications  as  a 
result  of  individiials'  bearing  SESAs  at 
participating  agencies'  generated  CCs, 
help  streamline  SESAs  verification 
mandated  activities,  aid  and  ex]>edite 
the  preparation  of  the  quarterly  reports. 
and  provide  a  significant  source  of 
information  for  the  Secretary's  Annual 
Report  to  Congress  on  the  WOTC 
program.  The  data  recorded  through  the 
use  of  these  forms  will  also  help  in  the 
preparation  of  an  annual  report  to  the 
Conunittee  House  Ways  and  Means  of 
the  U.S.  House  of  Representatives. 
Theiwa  M.  OlMallejr, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-24633  Filed  9-15-97;  8:45  am] 
■M^MQ  C00(E  46ie-SS.«l 
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DEPARTMENT  OF  LABOR 

Pension  and  Wetfare  Benefits 
Administration 

(ProMbitad  Transaction  Examptkm  97-40; 
ExMi^Mlon  Application  Na  D-10310,  at  aL] 

Grant  of  Individual  Exemptions; 
BrfchJayers  and  Allied  Crafts,  Local  No. 
74  of  OuPage  County 

agency:  Pension  and  Wel&re  Benefits 

Adininisttation,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

summary:  This  dociiment  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  Gacts  and 
representations.  The  applications  have 
beien  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

PensiaB  Fond  of  die  Bricklayers  and 
Allied  Crafts,  Local  No.  74  of  DuPage 
County,  Illinois,  a/k/a  Masons'  and 
Plasterers',  Local  No.  74  of  DuPage 
County,  Illinois  (the  Pension  Plan)  and 
Bricklayers  and  Allied  Craflsmen  Local 
No.  74  Apprenticeship,  Education  and 
Training  Trust  Fund  (the 
Apprenticeship  Plan;  together,  die 
Plans),  Located  in  Westmont,  Illinois 

[Prohibited  Transaction  Exemption  97-49; 
Exmnption  Application  Noa.  O-I0310  and  L- 
10311) 

£xemptioii 

The  restrictions  of  section  406(bK2)  of 
the  Act  shall  not  apply  to  the  sale  of 
certain  real  property  (the  Property)  by 
the  Apprenticeship  Flan  to  the  Pension 
Plan,  provided  the  following  conditions 
are  satisfied:  (1)  The  sale  is  a  one-time 
transaction  for  cash;  (2)  no  commissions 
or  other  expenses  are  paid  by  the  Plans 
in  connection  with  the  sale;  (3)  the 
purchase  price  for  the  Property 
represents  its  fair  market  value  as 
determined  by  a  qualified,  independent 
appraiser;  and  (4)  the  Pension  Plan's 
independent  fiduciary  and  the 
Apprenticeship  Plan's  trustees  have 
reviewed  the  transaction  and  have 
determined  that  the  transaction  is 
appropriate  for  each  of  the  Plans  and  in 
the  best  interest  of  the  Plans' 
participants  and  beneficiaries. 

For  a  more  compfete  statement  of  the 
fiacts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
21, 1997  at  62  FR  39027. 
FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

McLane  Company,  Inc.  Profit  Sharing 
Plan  and  Trust  (the  Plan),  Located  in 
Temple,  Te 


(Prohibited  Transaction  Exemption  97-50: 
Exemption  Application  No.  D--10340] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  ahd  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  (a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  past  sale  (the  Sale)  by  the  Plan  of 
two  parcels  of  unimproved  real  property 
located  in  Temple,  Texas  and  Goodyear, 


Arizona  (the  Properties)  to  McLane 
Company,  Inc.  (McLane),  the  Plan 
sponsor  and  a  paity  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  were  satisfied:  (a) 
The  Sale  was  a  one  time  transaction  for 
a  lump  sum  cash  payment;  (b)  the 
purchase  prices  were  the  fair  market 
vtdues  of  the  Properties  as  of  the  date  of 
the  Sale;  (c)  the  Properties  have  been 
appraised  by  qualified  independent  real 
estate  appraisers;  (d)  a  qualified, 
independent  fiduciary  determined  diat 
the  Sale  was  in  the  best  interests  of  the 
Plan;  and  (e)  the  Plan  paid  no 
commissions  or  other  expenses  relating 
to  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
20, 1997  at  62  FR  27625. 
EFFECTIVE  DATE:  The  effective  date  of 
this  exemption  is  April  21. 1993. 

Written  Comments 

The  Department  received  no  requests 
for  a  public  hearing  on  the  proposed 
exemption.  The  Department  received 
one  written  comment  which  was 
submitted  by  Sarofim  Realty  Advisors 
(the  Applicant).  The  Applicant's 
comment,  and  the  Department's 
response  thereto,  is  summarized  below. 
■  First,  the  Applicant  requests  that  the 
words  "the  IMA"  should  be  inserted  in 
the  first  sentence  of  Paragraph  7  of  the 
Summary  of  Facts  and  Representations 
(SFR)  at  page  27627  in  lieu  of  the  phrase 
"Investment  Management  Agreement" 
(as  such  words  are  set  forth  in 
quotations).  The  Department  concurs. 

The  third  paragraph  in  Paragraph  9  of 
the  SFR  at  page  27628  states: 

McLane  also  represents  that,  if  McLane  had 
treated  the  excess  of  the  purchase  price  for 
the  properties  over  their  ttii  market  values  as 
a  Plan  contribution  in  1993,  the  resulting 
allocations  would  not  have  violated  the 
limitations  of  Internal  Revenue  Code  section 
415. 

The  Applicant  requests  that  the 
paragraph  be  deleted  in  its  mitirety  and 
replaced  by  a  new  paragraph  that 
provides  as  follows; 

The  Applicant  represents  that  McLana's 
motives  for  consummating  the  Sale  were  not 
relevant  to  the  process  employed  by  the 
Applicant  in  evaluating  whether  or  not,  in 
the  professional  opinion  of  the  Applicant,  it 
would  be  prudent  and  in  the  best  interest  of 
Plan  participants  for  the  Applicant  to  direct 
the  Trustee  to  consummate  the  Sale.  The 
Applicant  further  represents  that  in 
connection  with  its  negotiations  with 
McLane,  the  Applicant  sought  and  obtained 
for  the  Plan  what  the  Applicant  determined 
was  the  highest  possible  sales  price  for  the 
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■ul^ect  Properties.  Such  price,  coupled  mth 
the  Applicant's  determination  that  continued 
holding  of  the  Properties  would  likely  result 
in  further  lost  opportunities  for  the  Plan  to 
provide  enhanced  benefits  from  alternative 
investments,  resulted  in  the  Applicant's 
decision  to  direct  the  Trustee  to  consummate 
the  Sale. 

Although  the  Department  has  no 
objection  to  the  new  paragraph 
suggested  by  the  Applicant,  the 
Department  continues  to  believe  that  the 
original  language  of  the  third  paragraph 
in  Paragraph  9  of  the  SFR  is  relevant  to 
the  issues  addressed  in  the  proposed 
exemption. 

Finally,  the  Applicant  requests  that 
the  Department  modify  the  first 
sentence  in  Paragraph  10  of  the  SFR  at 
page  27628.  The  Department  does  not 
object  to  this  requested  revision  and 
amends  the  sentence  to  provide  as 
follows: 

In  summary,  the  Applicant  represents  that 
it  now  understands  that  the  Department  is  of 
the  view  that  the  conditions  of  PTE  84-14 
may  not  have  been  satisfied  with  respect  to 
the  Sale. 

The  Department  has  considered  the 
entire  record,  incliiding  the  comments 
submitted  by  the  Applicant,  and  has 
determined  to  grant  the  exemption  as 
amended  in  response  to  the  Applicant's 
comments. 

FOR  FURTHER  MFORMATION  CONTACT: 
Wendy  McColough  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-fiee  nimiber.) 

H.  Weiss  ft  Cmnpany,  Incorporated 
Defined  Benefit  Puision  Plan  (The 
Plan),  Located  in  New  York,  New  York 

(Proliibited  Transaction  Exemption  97-51: 
Application  No.  D-10402] 

Exemption 

The  restrictions  of  sections  406(a), 
406Cb)(l).  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  fit>m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  by  the  Plan  of  a  certain 
condominium  unit  (the  Property) 
located  in  New  York.  New  York,  to 
Haima  Weiss,  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  satisfied: 

(A)  Allterms  of  the  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party 

(B).The  sale  is  a  one-time  transaction 
for  cash 

(C)  The  Plan  pays  no  commlksioiu  nor 
other  expenses  relating  to  the  sale 

(D)  The  purchase  price  is  the  greater 
of:  (1)  The  fair  market  value  of  the 


Property  as  determined  by  a  qualified, 
independent  appraiser,  or  (2)  the 
orional  acqiusition  price  *; 

(E)  Before  the  transaction  is 
consuimmated,  the  Plan  has  received 
rental  payments  of  no  less  than  the 
Property's  fair  market  rental  valtie  for 
each  month  of  the  Plan's  ownership  of 
die  Property  during  which  it  was 
occupied  by  Hanna  Weiss,  a  party  in 
interest  with  respect  to  the  Plan;  and 

(F)  Within  60  days  of  the  publication 
in  the  Federal  Reg^ter  of  tUs  Notice, 
Weiss  makes  final  payment  to  the 
Internal  Revenue  Service  of  any 
remaining  unpaid  excise  taxes  which 
are  applicable  under  section  4975(a)  of 
the  Code  by  reason  of  the  Plan's  rental 
of  the  Property  to  a  party  in  interest 

For  a  more  complete  statement  of  the 
focts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on  July 
21, 1997  at  62  FR  39028. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  21&-8883  (This  is  not  a 
toll-free  number.) 

Smart  Chevrolet  Co.  Employees'  Profit 
Shaiing  Retirement  Plan  (the  Plan), 
Located  in  Pine  Blu£E^  Arkansas 

(Prohibited  Transaction  Exemption  97-52; 
Exemption  Application  No.  D-10445J 

Exemption 

The  restrictions  of  sections  406(a], 
406(b)(1)  and  406(b)(2)  of  die  Act  and 
the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  sections  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  seciued  loans  (the  Loans)  by 
the  Plan  to  Motors  Finance  Company 
(Motors),  a  party  in  interest  with  respect 
to  the  Plan,  and  (2)  the  guaranty  of  such 
Loans  (the  Guaranty)  by  the  individual 
partners  of  Motors;  provided  that  the 
following  conditions  are  met:  (a)  The 
terms  and  conditions  of  the  Loans  are  at 
least  as  favorable  as  those  which  the 
Plan  could  have  received  in  similar 
transactions  with  an  unrelated  third 
party;  (b)  an  inde{}endent  fiduciary 
negotiates,  reviews,  approves,  and 
monitors  the  Loans  and  the  Guaranty 
under  the  terms  and  conditions,  as  set 
forth  in  paragraph  #  6  of  the  notice  of 
proposed  exemption;  and  (c)  the  balance 
of  all  Loans  will  at  no  time  exceed  15% 
of  the  assets  of  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


*  The  original  acquisition  cost  is  detennined  as 
follows:  (original  purchase  price  *  aggregate  real 
estate  taxes  -i-  aggregate  condominium  associaliMi 
fees) — aggregate  rental  income  =  oiiginal 
acquisition  cost  v 


Department's  decision  to  grant  thi« 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  Jtdy 
11, 1997  at  62  FR  37307. 

Temporary  Nature  of  Exemption 

The  exemption  is  temporary  and  will 
expire  five  (5)  years  after  the  date  of  the 
grant  However,  the  exemption  will 
extend  tmtil  the  maturity  of  any  of  the 
90  day  Loans  made  within  the  5  year 
period. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Gary  H.  Lefl^owitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll  free  nimiber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  afiiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  mninfnining 
the  plan  and  their  beneficiaries 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  lOtii  day  of 
September,  1997. 

Ivan  Strasfield, 

Director  of  Exemption  DetBrminationt, 

Pension  and  Welfare  Benefits  Administration, 

Depaitment  of  Labor. 

[FR  Doc.  97-24462  Filed  9-15-47:  8:45  am) 

BiLUNG  coos  46ie-a»-r 
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NBGHBORHOOO  REINVESTMENT 
CORPORATION 

Sunshifw  Act  Meeting;  Regular 
Meeting  of  the  Board  of  Directors 


:  AMD  DATE:  2:00  p.m.,  Thursday, 
September  25. 1997. 
PUkCC:  Neighborhood  Reinvestment 
Corporation,  1325  G  Street,  N.W.,  Suite 
800,  Board  Room,  Washington.  D.C 
20005. 
STATUS:  Open. 

coMtact  person  for  more  mformation: 
Je&ey  T.  Bryson,  General  Coimsel/ 
Secr«^  202/376-2441. 


L  Call  to  Order 

n.  Approval  of  Minutes: 

A^  16, 1997  Annual  Meeting 
m.  Raaolution  of  Appreciation 

IV.  Budget  Committee  Report 
July  28.  1997  Meeting: 

a.  FY  1997  Budget  Reallocation  Request 

h.  FY  1998  Budget  Request 

c  FY  1999  OMB  Budget  Submission 

V.  Audit  Committee  Report 
VL  Treasurer's  Report 

Vn.  Appointment  of  Acting  Treasiuer 
VnL  Executive  Director's  Quaiterty 

Management  Report 
DC.  Adjourn 
lenv^T.  Biyeuii, 
Genera7  Counsel/ Secntaiy. 
(FR  Doc.  97-24720  Filed  »-12-«7;  2:30  pm] 
OOOC  TSTO-OI-ai 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Acttvttias:  Submission  for  OMB 
IWvlssr,  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  cuirentiy  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  71.  "Packaging 
and  Transportation  of  Radioactive 
Material." 


.   3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
ev^uated  on  a  continuing  basis  as 
events  occur. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  specific  licensees  who 
place  byproduct,  source,  or  special 
nuclear  material  into  transportation,  and 
all  persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 

6.  An  estimate  of  the  number  of 
responses:  755  responses  annually. 

7.  The  estimatea  number  of  annual 
respondents:  350  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  56,712  hours  for 
reporting  requirements  and  6.825  for 
recordkeeping  requirements,  or  a  total  of 
63337  hours  (approximately  182  hours 
per  respondent). 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  regulations  in  10 
CFR  part  71  establish  requirements  fbr 
packing.  preparation  for  shipment,  and 
transportation  of  licensed  material,  and 
prescribe  procedvues,  standards,  and 
requirements  for  approval  by  NRC  of 
packaging  and  shipping  procedures  for 
fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  Type  A 
quantities. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  70^-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington,  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OKffl  reviewer  by 
October  16. 1997:  Norma  Gonzales, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0006).  NEOB-10202. 


Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  September  1997. 

For  tlie  Nuclear  Ragulatmy  Commission. 
Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
(FR  Doc  97-24560  Filed  9-15-97;  8:45  am) 


NUCLEAR  REQULATORY 

[Doctot  Na  50-440] 

Cleveland  Electric  Illuminating 
Company,  et  al.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Considsratlon  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58  issued  to  Cleveland  Electric 
Illuminating  Company  (CEICO). 
Centerior  Service  Company,  Duquesne 
Light  Company.  Ohio  Edison  Company, 
OES  Nuclear.  Inc.,  Pennsylvania  Power 
Company,  and  Toledo  Edison  Company 
(the  licensees)  for  operation  of  the  Perry 
Nuclear  Power  Plant  (PNPP).  Unit  No.  1, 
located  in  Lake  Coimty,  Ohio. 

The  proposed  amendment  would 
change  the  PNPP  design  basis  as 
described  in  the  Updated  Safety 
Analysis  Report  (USAR).  The  change 
will  add  a  description  of  the 
methodology  utilized  for  determining 
the  systems  and  componenb>  that  are 
considered  to  require  protection  from 
tornado  missiles. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
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any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  is 
requesting  NRC  review  and  approval  of 
changes  to  the  Perry  Nuclear  Power 
Plant  (PNPP)  Updated  Safety  Analysis 
Report  (USAR)  to  incorporate  use  of  an 
NRC  approved  methodology  to  assess 
the  need  for  additional  positive 
(physictd)  tornado  missile  protection  of 
specific  features  at  PNPP.  The  USAR 
changes  will  reflect  use  of  the  Electric 
Power  Research  Institute  (EPRI)  Topical 
Report  "Tornado  Missile  Risk 
Evaluation  Methodology"  (EPRI  NP- 
2005),  Volumes  I  and  D.  As  noted  in  the 
NRC  Safety  Evaluation  dated  October 
26,  1983  on  this  report,  "the  current 
licensing  criteria  governing  tornado 
missile  protection  are  contained  in 
Standard  Review  Plan  (SRP)  Sections 
3.5.1.4  and  3.5.2.  These  criteria 
generally  specify  that  safety-related 
systems  be  provided  positive  tornado 
missile  protection  (barriers)  fiT>m  the 
maximum  credible  tornado  threat 
However,  SRP  Section  3.5.1.4  includes 
acceptance  criteria  permitting  relaxation 
of  the  above  deterministic  guidance,  if 
it  can  be  demonstrated  that  the 
probability  of  damage  to  unprotected 
essential  safety-related  features  is 
sufficienUy  small. 

"Certain  Operating  License  (OL)       " 
applicants  and  operating  reactor 
licensees  have  chosen  to  demonstrate 
compliance  with  tornado  missile 
protection  criteria  for  certain  portions  of 
the  plant  *  *  *  by  providing  a 
probabilistic  analysis  which  is  intended 
to  show  a  sufficienUy  low  risk 
associated  with  tornado  missiles.  Some 
*  *  *  have  utilized  the  tornado  missile 
probabilistic  risk  assessment  (PRA) 
methodology  developed  by"  EPRI  in  the 
Topical  Report  listed  above.  The  NRC 
noted  that  this  report  "can  be  utilized 
when  assessing  the  need  for  positive 
tornado  missile  protection  for  specific 
safety-related  plant  features.  "  The 
methodology  has  subsequentiy  been 
utilized  in  nuclear  power  plant 
licensing  actions. 

As  permitted  in  NRC  Standard 
Review  Plan  (NUREG-0800)  sections, 
the  total  probability  will  be  maintained 
below  an  allowable  level,  i.e.,  an 
acceptance  criteria  threshold,  which 
reflects  an  extremely  low  probability  of 
occurrence.  The  PNPP  approadi 


assumes  that  if  the  probability 
calculation  result  for  the  total  plant 
identifies  that  the  total  probability  of 
tornado  missiles  striking  a  portion  of  an 
"important"  system  or  component  is 
greater  than  or  equal  to  10~^  then 
unique  missile  barriers  would  need  to 
be  installed  to  lower  the  total 
probability  below  the  acceptance 
criteria  of  10"*. 

With  respect  to  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluated  in  the 
USAR,  the  possibitity  of  a  tornado 
reaching  the  Perry  Nuclear  Power  Plant 
site  and  causing  damage  to  plant 
structures,  systems  and  components  is  a 
design  basis  event  considered  in  the 
Updated  Safety  Analysis  Report  The 
changes  being  proposed  herein  do  not 
affect  the  probability  that  the  natural 
phenomena  (a  tornado)  will  reach  the 
plant,  but  they  do,  from  a  licensing  basis 
perspective,  affect  the  probability  that 
missiles  generated  by  the  winds  of  the 
tornado  might  strike  certain  plant 
systems  or  components.  As  recentiy 
determined,  there  are  a  limited  number 
of  safety-related  components  that  could 
theoretically  be  struck  by  a  tornado 
generated  missile.  The  probability  of 
tornado  generated  missile  strikes  on 
"important"  systems  and  components 
(as  discussed  in  Regulatory  Guide  1.117) 
is  what  is  to  be  analyzed  using  the 
probability  methods  disctissed  above. 
The  total  (cumulative)  probability  of 
strikes  will  be  maintained  below  an 
extremely  low  acceptance  criteria  to 
ensure  overall  plant  safety.  The 
proposed  change  is  not  considered  to 
constitute  a  significant  increase  in  the 
probability  of  occtirrence  or  the 
consequences  of  an  accident,  due  to  the 
extremely  low  total  probability  of  a 
tornado  missile  strike  and  thus  an 
extremely  low  probability  of  a 
radiological  release. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of 
previously  evaluated  accidents. 

2.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
difiiarent  kind  of  accident  from  any 
previously  evaluated. 

The  possibility  of  a  tornado  reaching 
the  Perry  Nuclear  Power  Plant  site  is  a 
design  basis  event  considered  in  the 
Updated  Safety  Analysis  Report  This 
change  involves  recognition  of  the 
acceptability  of  performing  tornado 
missile  probability  calculations  in 
accordance  with  established  regulatory 
guidance.  The  change  therefore  deals 
with  an  established  design  basis  event 
(the  tornado).  Therefore,  the  proposed 
change  would  not  contribute  to  the 
possibility  of  a  new  or  difiiarent  kind  of 


accident  from  those  previously 
analyzed.  The  probabilify  and 
consequences  of  such  a  design  basis 
event  are  addressed  in  Question  1 
above. 

Based  on  the  above  disctissions,  the 
proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  those  previoualy 
evaluated. 

3.  The  proposed  change  will  not 
involve  a  sig^iificant  reduction  in  the 
mugin  of  s^ty. 

This  request  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety.  The  existing  licenaing  basis  for 
PNPP  with  respect  to  the  design  basis 
event  of  a  tornado  reaching  the  plant, 
generating  missiles  and  directing  them 
toward  safety  related  systems  and 
components  is  to  provide  positive 
missile  barriers  for  all  safety  related 
systems  and  components.  With  the 
change,  it  will  be  recognised  that  there 
is  an  extremely  low  probability,  below 
an  established  acceptance  limit,  that  a 
limited  subset  of  the  "important" 
systems  and  components  could  be 
struck.  The  change  from  "protecting  aU 
safety  related  systems  and  components" 
to  "an  extremely  low  probability  of 
occurrence  of  tornado  generated  missile 
strikes  on  portions  of  important  systems 
and  components"  is  not  considered  to 
constitute  a  significant  decrease  in  the 
margin  of  safety  due  to  that  extremely 
low  probability. 

Therefore,  the  changes  associated 
with  the  license  amendment  request  do 
not  involve  a  significant  reduction  in* 
the  marnLn  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
profKwes  to  determine  that  the 
amendment  request  involves  no 
siradficant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  mAlring  any  final 
determination. 

Normally,  the  Commission  wlU  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
feilure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
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hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Conmiission  expects  that  the  need  to 
take  this  action  will  occur  very 
infreouently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
EKrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  OfBce  of  Administration.  U.S. 
Nuclear  RegulAory  Commission. 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Regisler 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  MD.  from  7:30  a.m.  to  4:15 
p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  16, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  o{)erating  license  and 
any  person  whose  interest  may  be 
affocted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  haring  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cunent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
docimient  room  located  at  the  Perry 
Public  Library,  3753  Main  Street.  Perry. 
OH  44081.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chahman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate    , 

order.  

As  required  by  10  CFR  2.714,  ■ 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  stetement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
stetement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitions  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  esteblish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  existe  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  (tarty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitetions  in  the  order  panting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Stieet  NW.. 
Washington.  E)C.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Jay 
Silberg.  Esq..  Shaw,  Pittman,  Potts  ft 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reqiiests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)  (IHv)  and  2.714(d). 

For  further  deteils  with  resptect  to  this 
action,  see  the  application  for 
amendment  dated  August  14,  1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  public  doctmient  room  located  at 
the  Perry  Public  Library.  3753  Main 
Street.  Perry.  OH  44081. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Douglas  V.  Pickett. 

Project  Manager.  Profed  Directorate  IB-S, 
Division  of  Reactor  Profects  m/IV.  Office  of 
NucharReactmBeguiation. 
rFR  Doc.  97-24556  Filed  9-l$-e7;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382] 

Entergy  Operations,  Inc.;  Notic*  of 
Withdrawal  of  Application  for 
Amendment  to  Faciltty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  October  16,  1996, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-38 
for  the  Waterford  Steam  Electric  Stetion. 
Unit  3.  located  in  St.  Charles  Parish. 
Louisiana. 

The  proposed  amendment  would 
have  revised  the  facility  technical  • 
specifications  (TSs)  pertaining  TSs  3.2.1 
and  3.2.4  and  their  surveillance 
requirements. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  9, 1997 
(62  FR  17232).  However,  by  letter  dated 
August  26,  1997,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  16,  1996,  and 
the  licensee's  letter  dated  August  26, 
1997,  which  withdrew  the  application 
for  license  amendment  The  above 
dociunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  September,  1997. 

For  the  Nuclear  Regulatory  Commission. 

Chandn  P.  Patel, 

Project  Manager,  Project  Directorate,  Division 
of  Reactor  Projects  m/IV,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  97-24561  Filed  9-15-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Consideration  of  Issuanca  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82  issued  to  Pacific  Gas 
and  Electric  Company  (the  licensee)  for 
operation  of  the  Diablo  Canyon  Power 
Plant,  Unite  1  and  2,  located  in  San  Luis 
Obispo  County.  California. 

The  proposed,  amendmente  would 
approve  a  modification  to  the  Diablo 
Canyon  Power  Plant  (DCPP)  Units  1  and 
2  auxiliary  saltwater  (ASW)  system  to 
bypass  approximately  800  feet  of  Unit  1 
and  200  feet  of  Unit  2  Class  1  ASW 
pipe,  a  portion  of  which  is  buried  below 
sea  level  in  the  tidal  zone  outside  the 
intake  structure.  Upgraded  flow  meter 
and  temperature  instrumentetion  will  be 
included.  The  project  includes 
approximately  450  feet  (both  Unite)  of 
new  pipe  inside  the  intake  structure, 
and  1 ,400  feet  of  new  buried  pipe 
between  the  intake  and  selected  tie-in 
points  in  the  existing  pipe.  This 
modification  was  completed  on  Unit  1 
during  the  refueling  outage  completed 
this  year. 

Before  issuance  of  the  proposed 
license  amendmente,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  < 

proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.01(a),  the  licensee  has  provided  ite 
analysis  of  the  issue  of  no  significant 
hazwls  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  signlEcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  auxiliary  saltwater  (ASW)  system  is 
not  identified  as  the  cause,  or  involved  in  the 
initiating  event  of,  any  Final  Safety  Analysis 
Report  (FSAR)  analyzed  accidents.  Thus, 
activities  addressed  herein  will  not  increase 
the  probability  of  occuirence  of  any  FSAR 
evaluated  accident. 

During  the  construction  of  the  ASW  bypass 
piping,  the  integrity  and  performance  of  the 
ultimate  heat  sink  will  not  be  affected,  nor 
will  the  ability  of  any  safety -related  system, 
structure,  or  component  (SSC)  to  perform 
their  function  be  compromised.  Approved, 
written  procedures  are  used  during 
construction  to  assure  the  functianing  of 


these  SSCs  (e.g.,  heavy  load  procedures, 
security  proccndures,  tie-in  procedures).  The 
system  unavailability  due  to  constnictioD  is 
managed  in  accordance  with  Technical 
Specification  (TS)  limiting  conditions  for 
operation  (LCO). 

The  ASW  system  is  a  moderate  energy 
system.  Since  the  bypass  modification  does 
not  si^iificantly  change  the  operating 
parameters  of  the  system,  there  is  no  change 
in  the  Medium  Energy  Line  Break  (MELB) 
analysis  methodology  for  this  system,  and  no 
increase  in  the  probability  of  occurrence  of 
a  pipe  crack.  The  ASW  pip>es  are  required  to. 
mitigate  consequences  of  FSAR  analyzed 
accidents. 

The  initial  work  for  the  ASW  bypass 
project  involved  installation  of  Design  Class 
I  removable  spool  pieces  in  the  existing  ASW 
piping.  The  spool  pieces  removed  were 
modified  and  reinserted  into  the  existing 
ASW  piping.  The  modifications  to  the  spool 
pieces  did  not  afiisct  their  flow  characteristics 
or  structural  integrity.  Therefore,  the 
removable  spool  pieces  did  not  cause  ASW 
operating  parameters  to  exceed  their  design 
basis,  did  not  change  any  system  interfaces, 
had  no  impact  on  ASW  system  capability  to 
perform  its  function,  and  did  not  change  the 
system's  operation. 

The  work  for  this  project  was  performed  in 
a  series  of  steps.  For  each  step,  the  added 
work  scope  was  incorporated  in  a  design 
change  package  revision  and  a  revised  safety 
evaluation  was  performed. 

The  tie-in  of  the  piping  to  tiie  ASW  system 
is  done  during  separate  system  clearances 
during  a  refueling  outage  for  each  train:  one 
train  will  remain  in  service  during  the  outage 
at  all  times.  The  cross-tie  between  the  t%vo 
Units  will  be  available  during  the  work. 

When  all  the  work  associated  with  the 
ASW  bypass  project  is  completed,  including 
pipe  and  pipe  support  installation,  structural 
modifications,  and  external  protective 
features,  the  ASW  system  will  perfium  its 
safiBty  ftmction  as  described  in  the  FSAR.  The 
flow  in  ASW  pipes  will  not  be  significantiy 
affected  by  this  work.  Per  Mechanical 
Calculation  M-988,  tiie  increase  in  head  loBB 
for  bypass  piping  is  not  significant:  the 
design  basis  flow  is  maintained  with  a 
margin  and  there  is  no  significant  effact  on 
the  Component  Cooling  Water  (CCW)  heat 
removal  capacity. 

The  newly  installed  piping  has  been 
designed  to  withstand  the  appropriate  design 
basis  seismic  loading  and  to  withstand  the 
efiects  of  external  events  including  flooding, 
tsunami,  and  tornadoes.  The  newly  installed 
piping  and  associated  support  components 
have  been  evaluated,  and  where  appropriate, 
designed  to  withstand  system  interactions 
including  pif>e  breaks,  internal  flooding, 
seismic  interaction,  intemaliy  genaiatad 
missiles,  and  fires. 

Since  the  ASW  system  design  bases 
parameters  are  maintained  and  the  newly 
configiued  piping  has  been  evaluated  and 
designed  to  meet  established  licensing  bans 
considerations,  the  consequences  of  an 
accident  previously  evaluated  in  the  FSAR 
are  not  increased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  aocideni 
I»eviously  evaluated. 
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b.  The  piopoaed  change  does  not  create  the 
poMibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previousty 
evaluated. 

The  design  and  installation  sequence  for 
bypass  pipes  and  connection  to  the  Unit  1 
ASW  system  were  developed  and  sequenced 
so  as  not  to  afiact  the  integrity  of  the  pceasure 
boundary  or  Paraliner  of  operating  ASW 
trains. 

Removable  spool  pieces  were  installed 
during  Unit  1  seventh  refueling  outage  (1R7). 
Plant  procedures  and  proper  seqiiencing  of 
removal  of  the  removable  spool  pieces  and 
installation  of  tie-ins  of  bypass  pipes  will 
ensure  adequate  ASW  is  available  far 
supporting  the  refueling  and  plant  shutdown 
raquiremants.  Tto-ins  of  Unit  1  bypass  pipes 
will  be  done  during  separate  system 
cleaiancss  during  a  refkwiing  outage  far  each 
train;  one  train  will  remain  in  service  during 
the  out^e  at  all  times.  The  croas-tie  between 
the  two  Units  will  be  avaikbie  during  the 
wtxk. 

Pipii^  layout  and  suppocto.  design  features 
for  natural  events,  and  evaluations  and 
design  features  for  systems  interaction  assure 
that  the  integrity  oi  the  ASW  system  for  each 
unit  is  maintained. 

The  conservative  analysea  used  in  the 
pipizig  design  indicates  there  is  a  potential 
far  soiU  Uqnafection  in  some  areas  during 
certain  seismic  events  (Hosgii  earthquake). 
Liquefaction  of  soil  is  not  considered  in  the 
licensing  basis  far  the  plant  Analyses  using 
more  recant  methods  indicate  that  actual 
settlements  will  be  much  leas  than  predicted 
by  the  analyses  used  in  the  design,  and  that 
the  piping  will  nmintain  its  integrity. 

Therefara.  the  proposed  changes  do  not 
create  the  poasihility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

TS  3.7.4.1  and  3.7.12,  pertinent  to  the  ASW 
system,  am  applicable  for  Modes  1  (Power 
Opoation).  2  (Startup).  3  (Hot  Standby),  and 
4  (Hot  Shutdown).  The  installation  of  the 
Unit  1  ASW  removable  spool  pieces  were 
done  during  the  1R7  outage.  During  the 
refueling  outage,  the  ASW  trains  were  made 
inoperable  one  at  a  time  for  installation  of  a 
spool  piece  and  were  sequenced  and 
scheduled  to  support  TS  3.4.1.4.1  and 
3.4.1.4.2  far  residual  heat  removal  (RHR)  in 
Mode  5  (Cold  Shutdown),  and  TS  3.9.8  1  and 
3.9.8.2  for  RHR  in  Mode  6  (Refueling)  as 
applicable.  Modification  of  two  existing 
supports  for  Unit  2  Pipe  687  was  done  when 
the  line  was  out-of-service  during  the  Unit  2 
seventh  refueling  outage.  Tie-ins  will  occur 
during  a  refueling  outage  and  during  separate 
system  clearances.  The  cross-tie  between  the 
two  Units  will  be  available  during  the  work. 

The  TS  basis  for  the  ASW  system  is  to 
provide  sufficient  cooling  capacity  for  the 
continued  operation  of  safety-related 
equipment  during  normal  and  accident 
conditions  (TS  Bases  3/4.7.4).  This  equates  to 
providing  sufficient  cooling  water  for  the 
GCW  haat  exchangers  (HXs)  to  ensure  CCW 
design  basis  temp«frature  limits  are  not 
exceeded.  Although  the  change  in  ASW  pipe 
routing  causes  an  increase  in  the  pressure 
drop  in  the  ASW  piping,  and  therefore  a 


decrease  in  ASW  flow  by  approximately  3 
percent  (352  gpm),  the  dssign  and  licensing 
basis  requirements  of  the  ASW  system  will 
continue  to  be  met 

Surveillance  Test  Procedure  (STP)  M-2e, 
"ASW  Flow  Monitoring,"  demonstrates  that 
the  ASW  system  provides  adequate  cooling 
to  the  GCW  HX.  The  STP  measures  the  ASW 
Bow  and  then  subtracts  instrument 
inaccuracy  and  cuiiects  far  potential 
variations  in  tide  level  and  CCW  HX 
differential  pressure  (dP).  The  corrected  ASW 
flow  and  temperature  are  then  compared  to 
the  acceptance  criteria.  The  acceptance 
criteria  in  STP  M-26  have  not  changed  as  a 
result  of  the  bypass  proiect 

Thrae  wrill  not  be  a  ssJisty  significant  issue 
associatBd  with  the  reduction  in  flow  caused 
by  the  bypass.  As  part  of  the  ASW  bypass 
project  ASW  flow  and  temperature 
instruments  are  being  replaced  with  more 
aocunte  instruments.  In  addition,  the 
correction  factors  which  are  used  to  account 
for  variations  in  tide  level  and  HX  dP  were 
faund  to  be  very  conservative  and  have  been 
corrected.  As  a  result  of  these  changes,  the 
ootractions  to  tite  measured  ASW  flow  wrill 
be  smaller.  Baswi  on  Calculation  M-488.  the 
caquirad  contections  to  the  flow  will  decrease 
by  more  than  the  reduction  in  flow  caused 
l^  the  bypass.  In  addition,  the  current  STP 
results  show  that  flow  margin  exists. 

Therefore,  none  of  the  proposed  changss 
involves  a  significant  reduction  in  a  margin 
of  safsty. 

The  NRC  staCFhas  reviewed  the 
liceosee's  analysis  and,  based  on  this 
review,  it  appeals  that  the  thiee 
standards  of  10  C3^  50.92(c)  are 
ladsfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeldng  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  3Q-day  notice  period. 
However,  should  circumstances  change 
dtiring  the  notice  period  such  that 
fadlure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 


take  this  action  will  occur  very 
infreauently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
RockviUe,  Maryland,  from  7:30  a.m.  to 
4:15  pjn.  Federal  workdays.  Copies  of 
written  conunents  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC 

Thtt  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disctissed  below. 

By  October  16, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affoc^ed  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
tor  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 

Sitition  for  leave  to  intervene  shall  be 
ed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  California 
Polytechnic  State  University.  Robert  El 
Kennedy  Library.  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotild  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
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petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  nuitter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  supfrart  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these      "^ 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  prtx:eeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-exanune 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Ck>mmission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to 
Christopher  J.  Warner,  Esq.,  Pacific  Gas 
and  Electric  Company.  P.O.  Box  7442, 
San  Francisco,  Califomia  94210, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  {^ranted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26. 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Califomia  Polytechnic  State 
University,  Robert  E.  Keimedy  Library, 
Government  [Documents  and  Maps 
Department,  San  Luis  Obispo,  Califorma 
93407. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Conunission. 

lA^iam  H.  Bateman. 

Director.  Project  Directorate  IV-2,  Division 
of  Reactor  Projects  M/IV.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  97-24570  FUed  9-15-97: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-3gS] 

In  the  Matter  of  South  Carolina  Electflc 
and  Gas  Company);  (Viryll  C.  Summer 
Nuclear  Station;  Exemption 


The  South  Carolina  Gas  and  Electric 
Company  (SCE4C  or  the  licensee)  is  the 
holder  of  Facility  Operating  license  No. 
NPF-12,  which  authorizes  operation  of 
the  Virgil  C  Summer  Nuclear  Sfation. 
The  license  provides,  among  other 
things,  that  die  licensee  is  subject  to  all 
ndes,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effisct 

The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Fairfield  County.  South 
Carolina. 

n 

Section  70.24  of  Tide  10  of  die  Code 
of  Federal  Regufations,  "Criticality 
Accident  Requirements,"  requires  that 
each  licensee  authorized  to  possess 
special  nuclear  material  (SI^)  shall 
maintain  a  criticality  accident 
monitoring  system  in  eaf±  area  where 
such  mato^  is  handled,  used,  or 
stored.  Subsections  (a)(1)  and  (a)(2)  of 
10  CFR  70.24  specify  detection  and 
sensitivity  requirements  that  these 
monitors  must  meet  Subsection  (a)(1) 
also  specffies  that  all  areas  subject  to 
criticality  accident  mtmitoring  must  be 
covered  by  two  detectors.  Subsection 
(a)(3)  of  10  CFR  70.24  requires  licensees 
to  maintain  emergency  procedures  for 
each  area  in  whidi  this  licensed  SNM 
is  handled,  used,  or  stored  and  provides 
that  (1)  The  procedures  ensure  that  all 
persoimel  withdraw  to  an  area  of  safety 
upon  the  sounding  of  a  criticality 
accident  monitor  alarm,  (2)  the 
procedures  must  include  drills  to 
familiarize  persoimel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  and 
placement  of  radiation  survey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(b)(1)  of  10  CFR  70.24  requires  licensees 
to  have  a  means  to  identify  quickly 
personnel  who  have  received  a  dose  of 
lOrads  or  more.  Subsection  (b)(2)  of  10 
CFR  70.24  reqtnres  licensees  to 
maintain  personnel  decontamination 
facilities,  to  maintiiin  arrangements  for  a 
physician  and  other  medical  personnel 
qualified  to  handle  radiation 
emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated.individuals  to  treatment 
facilities  outside  the  site  boundary. 
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Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
SNM  used  or  to  be  used  in  the  reactor. 
Paragraph  (d)  of  10  CFR  70.24  states  that 
any  Ucensee  who  believes  that  there  is 
good  cause  why  he  should  be  granted  an 
exemption  from  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

m 

The  SNM  that  coidd  be  assembled 
into  a  critical  mass  at  Viigil  C  Summer 
Nuclear  Station  is  in  the  Coim  of  nuclear 
fuel;  the  quantity  of  SNM  other  than 
fiial  that  is  stored  on  site  in  any  given 
location  is  small  enough  to  preclude 
achieving  a  critical  mass.  The 
Commission's  technical  staff  has 
evaluated  the  possibility  of  an 
inadvertent  criticality  of  the  nuclear  fuel 
at  Virgil  C.  Summer  Nuclear  Station, 
and  has  determined  that  it  is  extremely 
unlikely  that  such  an  accident  could 
occur  if  the  licensee  meets  the  following 
seven  criteria: 

1.  Only  one  fuel  assembly  is  allowed  out 
of  a  shipping  cask  or  storage  raclc  at  one  time. 

2.  The  k-effactive  does  not  exceed  0.9S.  at 
a  95%  [»obability.  95%  confidence  level  in 
the  event  that  the  fresh  fuel  storage  racks  are 
filled  with  fuel  of  the  maTinnim  permissible 
U-235  enrichment  and  flooded  with  pure 
water. 

3.  If  optimum  moderation  occurs  at  low 
moderator  density,  then  the  k-effsctive  does 
not  exceed  0.98,  at  a  95%  probability.  95% 
confidence  level  in  the  event  that  the  fresh 
fuel  storage  racks  are  filled  with  fuel  of  the 
inairimiim  permissible  U-235  enrichment 
and  flooded  with  a  moderator  at  the  density 
corresponding  to  optimum  moderation. 

4.  The  k-efiactive  does  not  exceed  0.95,  at 
a  95%  probability,  95%  confidence  level  in 
the  event  that  the  spent  fuel  storage  racks  are 
filled  with  fuel  of  the  maximum  permissible 
U-235  enrichment  and  flooded  mth  pure 
wrater. 

5.  The  quantity  of  forms  of  special  nuclear 
material,  other  than  nuclear  fuel,  that  are 
stored  on  site  in  any  given  area  is  lesa  than 
the  quantity  necessary  for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63,  are  provided  in 
fuel  storage  and  handling  areas  to  detect 
excessive  radiation  levels  and  to  initiate 
appropriate  safiaty  actions. 

7.  The  maximum  nominal  U-235 
enrichment  is  limited  to  5.0  weight  percent 

By  letter  dated  July  17. 1997,  as 
supplemented  August  6.  1997,  the 
licensee  requested  an  exemption  from 
10  CFR  70.24.  In  this  request,  the 
licensee  addressed  the  seven  criteria 
given  above.  The  Commission's 
technical  staff  has  reviewed  the 
licensee's  submittals  and  has 
determined  that  Virgil  C.  Summer 
Nuclear  Station  meets  the  criteria  for 


prevention  of  inadvertent  criticality; 
therefore,  the  staff  has  determined  that 
it  is  extremely  unlikely  for  an 
inadvertent  criticality  to  occur  in  SNM 
handling  or  Storage  areas  at  Virgil  C 
Summer  Nuclear  Station. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24(a)  is 
to  ensure  that  if  a  criticality  were  to 
occur  during  the  handling  of  SNM, 
personnel  would  be  alerted  to  that  &ct 
and  would  take  appropriate  action.  The 
staff  has  determined  that  it  is  extremely 
imlikely  that  such  an  accident  could 
occur;  furthermore,  the  licensee  has 
radiation  monitors,  as  required  by 
General  Design  Criterion  63,  in  fuel 
storage  and  handling  areas.  These 
monitors  will  alert  persoimel  to 
excessive  radiation  levels  and  allow 
them  to  initiate  appropriate  safety 
actions.  The  low  probability  of  an 
inadvertent  criticality,  together  with  the 
licensee's  adherence  to  General  Design 
Criterion  63,  constitutes  good  cause  for 
granting  an  exemption  from  the 
requirementa  of  10  CFR  70.24. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14.  this 
exemption  is  authorized  by  law,  will  not 
endanger  lifs  or  property  or  the  common 
defense  and  seciuity,  and  is  otherwise 
in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  the  South  Carolina  Electric  and 
Gas  Company  an  exemption  from  the 
requirements  of  10  CFR  70.24. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(62  FR  47521). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samnri  J.  ColUiM. 
Director,  Office  of  Nuciear  Reactor 
Regulation. 

(FR  Doc.  97-24559  Filed  9-15-97:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
October  1, 1997,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 


a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  persoimel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  fo'lows: 

Wednesday,  October  1. 1997-10:30  a.m. 
Until  12M)  Noon 

The  Subconunittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Conunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  diuing  those  portions 
of  the  meeting  that  aro  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Fiuther  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opporttmify  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larldns  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc..  that 
may  have  occiured. 

Dated:  September  10, 1997. 
Sam  Dnraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  97-24556  Filed  9-15-97;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AOENCr  HOLOMQ  THE  MEETMQ:  Nuclear 
RegtUatory  Commission. 

DATE:  Weeks  of  September  15.  22,  29, 
and  October  6, 1997. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Qosed. 
MATTERS  TO  BE  CONSIDEREO 
Week  of  September  IS— TentatiTe 

Wednesday.  September  17 

9:00  a.m.  Briefing  by  DOE  on  Plutoniiun 
Disposition  Strategy  and  Prtjgram 
(Public  Meeting)  (Contact  Ted 
Sherr.  301-415-7218) 

Friday,  September  19 

10:00  a.m.  Briefing  by  DOE  and  NRC  on 
Regulatory  Oversight  of  DOE 
Nuclear  Facilities  (Public  Meeting) 
(Contact:  John  Austin,  301-415- 
7275) 

11:30  a.m.  Affirmation  Session  (Public 
Meeting) 
a.  Sequoyah  Fuels  Corp.  &  General 
Atomics;  Docket  No.  40-8027-EA; 
LBP-95-18  and  LBP-96-24, 
Memoranda  and  Orders  (Approving 
Settlements)  (Tentative) 

1:30  p.m.  Briefing  on  Improvements  in 
Senior  Management  Assessment 
Process  for  Operating  Reactors 
(Public  Meeting)  (Contact:  Bill 
Borchardt,  301-415-1257) 

Week  of  September  22— TenUtive 

There  are  no  meetings  scheduled  for 
the  week  of  September  22. 

Week  of  September  20— Tmtative 

There  are  no  meetings  scheduled  for 
the  week  of  September  29. 

Week  of  October  6 

There  are  no  meetings  scheduled  for 
the  week  of  September  29. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)  —(301)  41&-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedide  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/8mj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
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Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedide  electronically,  please  send  an 
electronic  message  to  wmhOnrc.gov  or 
dkw9nrc.gov. 

Dated:  September  12, 1997. 

WIlliaB  M.  Hill,  Jr. 

SBCY  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  97-24716  Filed  9-12-97;  2:27  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

P>oci(et  Na:  07O-00S2SI 

Notice  Of  Consideration  of  Amendment 
Request  for  Decommissioning  the 
Cintarron  Corporation  Former  Fuel 
Fabrication  Facility  in  Crescent, 
Oklahoma,  and  Op|>ortuaity  for  a 
Hearing 

AQBUCY:  U.S.  Nuclear  RegiSatoty 
Commission. 

The  U.S.  Nuclear  RegtUatory 
Commission  is  considering  issuance  of 
a  license  amendment  to  Nuclear 
Material  License  No.  SNM-928,  issued 
to  the  Cimarron  Corporation  (the 
licensee),  to  authorize  decommissioning 
of  its  facilify  previously  used  as  a  fiiel 
fabrication  facility. 

On  April  19, 1995,  the  licensee 
submitted  a  site  decommissioning  plan 
(SDP)  to  NRC  for  review  tiiat 
summarized  the  deconmiissioning 
activities  that  will  be  imdertaken  to 
remove  soils  and  rubble  contaminated 
with  radioactive  material. 

NRC  will  require  the  licensee  to 
remediate  the  Cimarron  facility  to  meet 
NRC's  decommissioning  criteria,  and 
during  the  decommissioning  activities, 
to  maintain  effluents  and  doses  within 
NRC  reqturements  and  as  low  as 
reasonably  achievable. 

Prior  to  approving  the  SDP,  NRC  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC's  regulations.  These  findings 
will  be  documented  in  a  Safety 
Evaluation  Report  and  an 
Environmental  Assessment  Approval  of 
the  SDP  will  be  docimiented  in  an 
amendment  to  License  No.  SNM-928. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for 
amendment  of  a  license  felling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 


licensing  proceedings  in  10  CFR  Part  2. 
Pureuant  to  §  2.1205(a).  any  pwson 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
rithen 

1.  By  delivery  to  the  Docketing  and 
Services  Branch,  Office  of  the  Secretary 
at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD  20852- 
2738:  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Docketing  and  Services 
Branch. 

In  addition  to  meeting  other 
applicable  requii:ements  of  10  CFR  Part 
2  of  NRC's  r^ulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  In  the 
proceeding; 

2.  How  tiiat  interest  may  be  affected 
by  the  results  of  the  pnx;eeding, 
including  the  reasons  why  the  requestor 
shoidd  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(g); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circiunstances  estabUuiing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to:  ^    • 

1.  The  applicant,  Cimarron 
Corporation,  P.O.  Box  25861,  Oklahoma 
City.  OK  73125  Attentitm:  Mr.  Jess 
Larsen;  and 

2.  NRC  staff,  by  delivery  to  the  Office 
of  the  Secretary,  One  White  Flint  North. 
11555  RockvUle  Pike,  Rockville,  MD 
20852-2738,  or  by  mail,  addressed  to 
the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-0001. 

For  fiutiier  details  with  respect  to  this 
action,  the  SDP  is  available  for 
inspection  at  the  NRC's  Public 
Document  Room.  2120  L  Street  N.W.. 
Washington,  D.C.  205S5,  or  at  NRC's 
Region  IV  offices  located  at  611  Ryan 
Plaza  Drive,  Suite  400,  Arlington,  TX 
76011-8064.  Persons  desiring  to  review 
documents  at  the  Region  IV  Office 
should  call  Linda  Owsley  at  (817)  860-    ' 
8219  several  days  in  advance  to  assiue 
that  the  documents  will  be  readily 
available  for  review. 
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Dated  at  Rockville.  Maryland,  this  8th  day 
of  September  1997. 

For  the  U.S.  Nuclear  Regulatory 
CommiMion. 

|eha  W J4.  Hkkay.  . 

Chief.  Low-Level  Waste  and  Decommitakming 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material    • 
Safety  and  Safeguards. 
(FR  Doc.  97-24557  FUed  9-15-97;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and 
Electronic  Power  Plan  Draft 
Amendntents  and  Addandum 

AOBUCV:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council.  Council). 
ACTION:  Notice  of  availability  of  the 
Addendum  to  the  Draft  Fourth 
Northwest  Conservation  and  Electric 
Power  Plan. 

SUMMARY:  Pursuant  to  the  Pacific 
Northwest  Electric  Powot  Planning  and 
Conservation  Act  of  1980  (16  U.S.C 
839,  et  seq.)  (Act),  in  April  1983  the 
r^iiinril  adopted  a  regional  electric 
power  plan,  the  Northwest  Conservation 
and  Electric  Power  Plan  (plan).  The  plan 
was  completely  amended  in  1986. 
Although  the  Act  requires  the  Council 
to  review  the  plan  at  least  every  five 
years,  the  Council  has  revised  certain 
parts  of  the  plan  more  often,  to  respond 
to  ongoing  changes  in  the  regional 
energy  picttire  and  to  incorporate  the 
most  recentjechnology  and  analysis. 
For  example,  the  Council  updated 
certain  technical  data  in  a  1989 
Supplement  to  the  1986  Power  Plan.  In 
April  1991,  the  Council  adopted  another 
complete  amendment  of  the  plan.  In 
March  1996,  the  Council  released  for 
public  comment  the  Draft  Fourth  Power 
Plan. 

In  the  face  of  nationwide  initiatives 
for  restructxiring  the  electrical  industry, 
the  governors  of  Idaho,  Montana, 
Oregon  and  Washington  convened  a 
Comprehensive  Review  of  the 
Northwest  Energy  System  in  late  1995. 
The  Council  recognized  that  many  of 
the  issues  to  be  considered  in  its  plan 
would  also  be  taken  up  by  the 
Comprehensive  Review  and  therefore 
decided  to  wait  until  the  review  had  - 
issued  its  final  report  before  completing 
theplan  amendment  process. 

Tne  Addendum  to  the  Draft  Fourth 
Northwest  Power  Plan  has  two  principal 
objectives.  First,  it  reviews  important 


developments  since  the  release  of  the 
draft  power  plan.  These  developments 
include  what  has  happened  with  respect 
to:  Generation  and  conservation 
resources:  gas  and  electricity  markets; 
electricity  loads;  institutions;  uid 
policies.  The  more  important 
developments  include  the  creation  of 
new  institutions  in  response  to  the 
increasingly  competitive  utility  industry 
and  the  continued  evolution  of  policies 
at  the  state  and  federal  levels  designed 
to  {acilitate  competitive  electricity 
markets. 

The  second  purpose  of  the  Addendum 
is  to  examine  the  relationships  between 
the  analysis  contained  in  the  draft 
power  plan  and  the  recommendations 
from  the  Comprehensive  Review.  In 
several  instances,  the  Addendum 
suggests  approaches  that  would  help 
move  the  Northwest  from  the  usually 
gmeral  nature  of  the  Comprehensive 
Review's  recommendations  to  the 
specifics  that  will  have  to  be  addressed 
by  legislatures,  and  state  and  local 
regulators. 

During  the  next  several  months, 
hearings  in  each  of  the  four  Northwest 
states  will  be  scheduled,  as  required  by 
the  Act  The  public  is  invited  to 
comment  on  both  the  Draft  Fourth 
Northwest  Power  Plan  and  the 
Addendum.  Note  that  the  text  of  the 
Draft  Fourth  Power  Plan  remains 
unchanged.  It  is  the  Addendum  that 
contains  revisions  that  reflect  the 
recommendations  of  the  Comprehensive 
Review. 

SUPPI^MBfTARY  MFOnMATION:  The 
electricity  industry  nationwide  is 
undergoing  a  radical  restructuring.  To 
ensure  that  the  four  Northwest  states 
have  a  voice  in  how  this  restructuring 
afiects  the  region,  in  late  1995  the 
governors  of  these  states  convened  a 
"Comprehensive  Review  of  the 
Northwest  Energy  System."  The  steering 
committee  of  the  review  presided  over 
30  day-long  meetings  and  almost  400 
people  were  involved  in  more  than  100 
meetings  of  various  work  groups.  The 
steering  committee  took  public 
comment  at  10  hearings  on  its  draft 
report  and  presented  its  final 
recommendations  to  the  four  governors 
in  December  1996. 

To  accommodate  this  regional  review, 
the  Council's  draft  plan  took  a  different 
approach  from  that  of  earlier  plans.  The 
1991  Power  Plan,  for  example,  had  as  its 
theme:  "A  Time  for  Action."  In  contrast, 
this  draft  plan  focuses  on  "Northwest 
Power  In  Transition:  Issues  and 
Opportunities."  The  1996  draft  set  out 
fisw  policy  determinations  or 
reconunended  actions.  Instead,  it  was 
designated  to  serve  as  a  reference  for  the 


regional  review.  The  goal  of  the  draft 
plan  reflected  that  of  the  governors  in 
convening  the  regional  review:  To 
develop,  through  a  public  process, 
recommendations  for  changes  in  the 
institutional  structure  of  the  region's 
electric  utility  industry. 

This  draft  plan  and  Addendiun  meet 
the  requirements  of  the  Northwest 
Power  Act,  which  specifies  what 
components  the  plan  is  to  contain.  The 
Act  requires  the  plan  to  include  a 
number  of  elements,  including,  but  not 
limited  to:  An  energy  conservation 
program;  a  recommendation  for  research 
and  development;  a  methodology  for 
determining  quantifiable  environmental 
costs  and  benefits;  a  20-year  demand 
forecast:  a  forecast  of  power  resources 
that  the  Bonneville  Power 
Administration  will  need  to  meet  its 
(^ligations;  an  analysis  of  leaerve  and 
reserve  reliability  requirements;  and  a 
surcharge  methodology.  The  plan  also 
includes  the  Council's  Colimibia  River 
Basin  Fish  and  Wildlife  Program, 
developed  pursuant  to  other  procedural 
requirements  under  the  Act 
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FOR  FURTHER  MFORMATXM:  Plc 
contact  the  Council's  Central  Office  if 
you  would  like  a  copy  of  the  Draft 
Fourth  Northwest  Power  Plan, 
Document  Number  96-5,  and/or  the 
Addendum,  Document  Nimiber  97-7. 
The  Council's  address  is  851  SW.  6th 
Avenue,  Suite  1100,  Portiand,  Oregon 
97204.  The  Coimcil's  telephone 
numbers  are:  (503)  222-5161  and  (toll 
free)  (800)  222-3355.  The  Council's 
FAX  number  is  (503)  795-3370.  Copies 
of  each  document  can  also  be  obtained   • 
from  the  Council's  internet  site: 
www.nwppc.org. 

When  submitting  comments,  please 
note  prominentiy  that  you  are 
commenting  on  Council  Document 
Number  96-5  for  the  Draft  Fourth 
Northwest  Power  Plan  or  Council 
Document  Nimiber  97-7  for  the 
Addendum.  Comments  may  be 
submitted  by  mail,  by  facsimile 
transmission  (FAX),  or  by  electronic 
mail  at  comments&n wppc.org.  The 
Council  will  accept  written  comment! 
through  close  of  business  on  Friday. 
October  31, 1997.  The  Coimcil  may  hold 
consultations  after  than  date,  as 
necessary. 
StopoBii  L.  Crow, 
Executive  Director. 

[FR  Doc.  97-23943  Filed  9-1S-97;  8:45  am] 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Notice  of  Meattng 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  September  23  and  24. 1997, 
at  the  Madison  Hotel,  15th  &  M  Streets, 
NW.  Washington,  DC,  202/862-1600. 

The  Full  Commission  will  convene  at 
9:00  a.m.  on  September  23,  1997,  and 
adjourn  at  approximately  5:00  p.m.  On 
Wednesday,  September  24. 1997,  the 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  at  approximately  12:30  p.m. 
The  meetings  will  be  held  in  Executive 
Chambers  1,  2.  and  3  each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 
(FR  Doc.  97-24431  FUed  »-15-«7:  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Propoaad  Collection;  Cominant 
Request 

Upon  written  request,  copies  available 
from:  Seciirities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension:  Rule  29,  File  No.  270-169,  OMB 
Craitrol  No.  3235-0149;  Rule  83,  File  No. 
270-82,  OMB  Control  No.  3235-0181. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
•    (44  U.S.C.  3501 ,  et  aeq.).  the  Securities 
and  Exchange  Commission 
("Commission")  requests  comments  on 
the  collections  of  information 
snmmarized  below.  The  Commission 
plans  to  submit  these  collections  of 
information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  29  [17  CFR  250.29]  states  that 
"[a]  copy  of  each  annual  report 
submitted  by  any  registered  holding 
company  or  any  subwidiary  thereof  to  a 
State  Commission  covering  operations 
not  reported  to  the  Federal  Energy 
Regulatory  Commission  shall  be  filed 
with  the  Securities  and  Exchange 
Commission  no  later  than  ten  days  after 
such  submission."  The  Commission 
receives  about  62  aimual  reports  per 
year  imder  this  regulation,  which 
impioses  an  aimual  burden  of  about  15.9 
hours. 

Rule  83  [17  CFR  250.83]  authorizes  an 
exemption  from  the  "at  cost" 
requirements  of  Section  13(b)  for  "die 
performance  of  any  service,  sales,  or 


construction  contract  for  any  associate 
company  which  does  not  derive, 
directly  or  indirectiy,  any  material  part 
of  its  income  from  sources  within  the 
United  States  and  which  is  not  a  public 
utility  company  operating  within  the 
United  Stotes  *  *  *."  The  Commission 
receives  about  one  application  per  year 
under  Rule  83,  which  imposes  an 
annual  burden  of  about  three  hours. 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

It  should  be  noted  that  "an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number." 

Written  comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  wUl  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimiffli  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  30  days  of  thia 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission.  450  5th  Street, 
N.W.  Washington,  DC  20549. 

Dated:  September  5. 1997. 
Margaret  H.  McFariaad. 
Deputy  Secretary. 

[FR  Doc  97-24545  Filed  9-15-97;  8:45  am] 
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COMMISSION 

[RetaeaeNo.  34-39032;  Rte  No*.  SR-Amex- 
96-19;  8R-OBOE-06-79:  8R-PCX-07-oq 

Self-Regulatory  Organlzatlone;  Order 
Qranttng  Approval  to  Propoeed  Rule 
Change  and  Notice  of  niing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Propoeed  Rule 
Change  by  the  American  Stock 
Exchange,  Inc.  and  the  Chingo  Board 
Options  Exchange.  Inc.,  and  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  ttie  Pacific  Exchange.  Inc.. 
Relating  to  ttie  Elimination  of  Position 
and  Exerdee  Umtts  for  FLEX  Equity 
Options 

September  9. 1997. 

L  Introduction 

On  May  21,  1996,  December  27, 1996, 
and  April  1. 1997,  respectively,  the 
American  Stock  Exchange,  Inc. 
("Amex"),  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE "),  and  the 
Pacific  Exchange.  Inc.  ("PCX") 
(collectively  the  "Exchanges"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  l9b-4  thereunder,' 
proposed  rule  changes  to  eliminate 
position  and  exercise  limits  ^  for  FL£X 
Equity  options  under  a  two-year  pilot 
program.^ 

Notice  of  the  proposed  rule  changes 
appeared  in  the  Federal  Register  on 
June  12, 1996,  January  17,  1997.  and 
May  20. 1997,  respectively.!^  No 
comments  were  received  on  the 
proposed  rule  changes.  The  Amex 
subsequenUy  filed  Amendment  No.  1  to 
its  proposed  rule  change  on  Ftbnuiy  3, 


<lSU.S.C7S«(b)(l)(lM8). 

*  17  CFR  240.196-4. 

'Position  limits  impoM  •  f»il'"g  on  the  aggragMa 
number  of  option  contractj  on  the  same-side  of  tlw 
market  that  an  investor,  or  group  of  inveaton  actii^ 
in  concern,  may  hold  or  write.  Exmdm  limits 
iapoae  a  ceiling  on  the  BQcrinta  long  poaitions  in 
option  contracts  that  an  investor,  or  group  of 
investors  acting  in  concert,  can  or  wUl  have 
exatrliad  within  five  consecutive  busineaa  day*. 

*IngaDeral.  FLEX  Equity  options  provide 
investors  with  the  ability  to  customize  basic  option 
features  including  size,  expiration  date,  exeroae 
style,  and  certain  exercise  prices.  (See  Securities 
Exchange  Act  Release  No.  37726  (September  25, 
IM^  61  FR  51474  (October  2,  1996),  regarding 
laMllctions  on  the  available  exercise  prices  far 
FI.EX  Equity  call  options  (File  Nos.  SR-Amex-96- 
29,  SR-CSOE-96-56.  and  SR-PSE-96-31)). 

>  See  Securities  Exchange  Act  Release  Noa.  37280 
Oune  5,  1996),  61  FR  29774  (June  12,  1996)  (File 
No.  SR-Amex-96-19):  38152  (January  10,  1997),  62 
FR  2702  (January  17. 1997)  (File  No.  SR-CBOB-W- 
79);  and  38616  (May  12, 1997),  62  FR  27642  (May 
20. 1997)  (FUe  No.  SR-PCX-97-00). 
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1997.8  7he  CBOE  subsequently  filed 
Amendment  No.  1  to  its  prop<wed  rule 
change  on  May  13. 1997.'  This  order 
approves  the  Exchanges'  proposals,  as 
amended,  and  solicits  comments  oQ 
Amex  Amendment  No.  1  and  CBOE 
Amendment  No.  1. 

n.  BackgnMmd 

On  Fehruary  14, 1996  and  June  19, 

1996,  the  Commission  approved  the 
Exchanges'  proposals  to  list  and  trade 
FLEX  Equity  options  on  specified  equity 
securities."  According  to  the  Exchai^es, 
those  proposals  were  designed  to 
provide  investors  with  the  ability, 
within  specified  limits,  to  designate 
certain  terms  of  the  options.  In  support 
of  their  proposals,  the  Exchanges  stated 
that  in  recent  years,  an  over-the-counter 
("OTC")  market  in  customized  equity 
options  had  developed  which  permitted 
participants  to  designate  the  basic  terms 
of  the  options  including  size,  term  to 
expiration,  exercise  style,  exercise  price, 
and  exercise  settiement  value. 
According  to  the  Exchanges, 
participants  in  this  OTC  market  were 
typically  institutional  investors,  who 
bought  and  sold  options  in  large-size 
transactions  through  a  relatively  small 
number  of  securities  dealers.  To 
compete  with  this  growing  OTC  market 
in  customized  equity  options,  the 
Exchanges  proposed  to  expand  their 
FLEX  options  rules  "  to  permit  the 


introduction  of  trading  in  FLEX  options 
on  specified  equity  securities  that 
satisfied  the  Exchanges'  listing 
standards  for  equity  options.'"  The 
Exchanges'  proposals  allowed  FLEX 
Equity  option  market  participants  to 
designate  the  following  contract  terms: 
(1)  Certain  exercise  prices;  (2)  exercise 
style  (i.e.,  American,  European,  or 
capped):  ^^  (3)  expiration  date;*'  and  (4) 
option  type  (i.e.,  put,  call,  or  spread).  In 
addition,  the  Exchanges  set  position  and 
exercise  limits  for  FLEX  Equity  options 
at  three  times  the  position  limits  for  the 
corresponding  Non-FLEX  Equity 
options  on  the  same  underlying 
security.*^  The  Exchanges  now  propose 
to  eliminate  position  and  exercise  limits 
for  FLEX  Equity  options. 

m.  Description 

The  Exchanges  believe  that  the 
elimination  of  position  and  exercise 
limits  for  FLEX  Equity  options  is 
appropriate  given  the  institutional 
nature  of  the  market  for  this  derivative 
product.  The  Exchanges  also  believe 
that  large  investors  currently  find  the 


•Sm  lottar  bom  daira  P.  McGiath.  Mainging 
Diractor  and  Special  Counsel.  Derivative  Securities, 
Amex,  to  Lvette  Lopez.  Assistant  Director,  Office  of 
Mariut  Supervision.  Division  of  Mariut  Regulation 
("Division"),  Commission,  dated  February  3.  1997 
("Amex  Amendment  No.  1").  in  Amex  Amendment 
Na  1,  the  Amex  amended  its  rule  filing  to  elimioata 
position  and  exercise  limits  for  FLEX  Equity 
options  under  a  two-year  pilot  program  and  raviaed 
the  proposed  text  of  Amex  Rule  906G  to  include  a 
reporting  requirement  and  the  ability  of  the  Amex 
to  impose  higher  margin  lequirements  and/or  to 
atsnas  capital  charges. 

'  See  le«er  from  Timothy  H.  Thompson,  Senior 
Attorney,  CBOE,  to  Sharon  Lawson,  Division. 
Commission,  dated  May  13.  1997  ("CBOE 
Amendment  No.  1").  In  CBOE  Amendment  No.  1. 
the  CBOE  amended  its  rule  filing  lo  eliminate 
position  and  exercise  limits  for  FLEX  Equity 
options  under  a  two-yeer  pilot  program  and  revised 
the  proposed  text  of  CBOE  Rule  24A.7  to  include 
■  reporting  requirement  and  the  ability  of  the  CBOE 
to  inqmM  highar  maigin  requirements  and/or  to 
MS  est  capital  charges. 

•See  Securities  Exchange  Act  Release  htes.  36641 
(February  14,  1996),  61  FR  8666  (February  21, 199S) 
(File  Noe.  SR-CBOB-«5-43  and  SR-PSE-95-24), 
and  37336  (June  19,  1996).  61  FR  33S5S  (June  27, 
1996)  (File  No.  SR-Amax-9&-57). 

•See.  eg..  Amex  Rules  900G  through  909G.  At 
the  time  of  their  FLEX  Equity  option  proposals,  the 
Amex  and  the  CBOE  had  already  secured 
Commission  approval  to  list  and  trade  FLEX 
options  on  several  broad-based  market  indexes 
market  indexes  composed  of  equity  securities 
("FLEX  Index  options").  See,  e.g..  Securitiet 
Exchange  Act  Release  Nos.  32781  (August  20, 
1993).  SS  FR  45360  (August  27.  1993)  (Order 
approving  the  trading  of  FLEX  Index  optktm  on  the 


Mofor  ktarkat.  Institutional,  and  SS-P  MidCap 
Indexm)  (File  No.  SB-Amex-93-05).  and  34052 
(May  12.  1994).  59  FR  25972  (May  18.  1994)  (order 
approving  the  trading  of  FLEX  Index  options  on  the 
Nasdaq  100  Index)  (File  No.  SR-CBOB-93-^e). 

«>See.  e.g..  Amex  Rule  915  which  contains  initiai 
listing  standards  for  a  security  to  be  eligible  for 
options  trading.  In  addition,  the  Exchanges  may 
trade  FLEX  options  oo  any  options-eligible  security 
ragBftlleaa  of  whether  standardized  Non-FLEX 
optiana  overlie  that  security  and  regardless  of 
whether  such  Noo-FLEX  options  trade  on  the 
Exchangee. 

>*  An  American-style  option  is  one  that  may  be 
exercised  st  any  time  on  or  before  the  expiration 
date.  A  European-style  option  is  one  that  may  be 
exercised  only  during  a  limited  period  of  time  prior 
to  expiration  of  the  option.  A  capped-style  option 
is  one  that  is  exercised  automatically  prior  to 
expiration  when  the  cap  price  is  less  than  or  equal 
to  the  closing  price  of  the  underlying  security  for 
calls,  or  when  the  cap  price  is  greater  than  or  equal 
to  the  doaing  price  ol  the  uadariying  security  for 
puts. 

"  The  expiration  date  of  a  FLEX  Equity  option 
cannot,  however,  (all  on  a  day  that  is  on.  or  within 
two  business  days  of,  the  expiration  date  of  a  Non- 
FLEX  Equity  option. 

"  Position  and  exercise  limits  for  FLEX  Equity 
options  are  set  forth  below  as  compared  to  existing 
limits  for  Non-FLEX  Equity  options  on  the  same 
underlying  security. 
Non-FLEX  Equity  position  limit 
4.500  cootiacts. 
7,500  coolncla. 
10,500  contracts. 
20,000  contracts. 
25.000  contracts. 
FLEX  Equity  poaitioa  limit 
13,500  contracts. 
22.500  contracts. 
31.500  contracts. 
60,000  contracts. 
75,000  contracts. 
The  Commission  notes  that  there  is  no 
aggregation  of  positions  or  wxarriaes  in  FLEX  Equity 
options  with  positions  or  aawciset  in  Non-Fl.£X 
Equity  optiona  tor  purpoaes  of  the  limits. 


use  of  exchange-traded  options 
impractical  because  of  the  constraints 
imposed  by  position  limits.  According 
to  the  Exchanges,  with  no  position 
limits,  additional  investors  will  be 
attracted  to  exchange-traded  options, 
thereby  reducing  transaction  costs  as 
well  as  improving  price  efficiency  for  all 
exchange-traded  option  market 
participants. 

In  addition,  the  Exchanges  believe 
that  FLEX  Equity  options, 
unconstrained  by  position  limits,  may 
become  an  important  part  of  large 
investors'  investment  strategies.  For 
instance,  according  to  the  Exchanges,  in 
the  absence  of  position  limits,  investors 
will  be  able  to  use  exchange-traded 
options  to  implement  specific 
viewpoints  regarding  the  imderlying 
common  stock;  viewpoints  that  take  into 
account  specific  near-  and  long-term 
expectations  for  the  underlying  stock 
price  as  well  as  judgments  on  price 
volatility.  Similarly,  in  the  Exchanges' 
view,  the  ability  to  execute  large 
exchange-traded  option  transactions 
will  permit  large  investors  to  implement 
transactions  that  reflect  the  strength  of 
their  interest  in  buying  or  selling  the 
imderlying  shares,  as  well  as  their 
sp>ecific  viewpoints  on  the  purchase  or 
sale  of  the  underlying  shares. 

In  further  support  for  their  proposals, 
the  Exchanges  note  that  issuers  of  stocks 
imderlying  FLEX  Equity  options  will  be 
able  to  use  such  options,  primarily 
through  the  sale  of  puts,  as  part  of  their 
stock  repurchase  programs.**  While  the 
Exchanges  do  not  expect  that  corporate 
issuers  will  use  the  sale  of  put  options 
to  buy  all  the  securities  that  are  covered    , 
by  their  repurchase  programs,  the 
Exchanges  believe  that  FLEX  Equity 
options  without  position  limits  will  at 
least  provide  issuers  with  a  meaningful 
alternative. 

The  Exchanges  believe  that  making 
the  exchange-traded  options  market 
more  accessible  to  large  investors  will 
create  more  "complete"  markets  and 
thereby  better  serve  investors  and 
issuers.  In  addition,  the  Exchanges 
believe  that  institutional  investors,  large 
individual  investors,  and  corporate 
issuers  repurchasing  their  own  shares 
will  find  FLEX  Equity  options  without 
position  limits  extremely  attractive. 
Moreover,  the  Exchanges  note  that  such 
activity  will  occur  in  the  regulated, 
transparent  domestic  FLEX  Equity 
options  markets  rather  than  in  the  less 
transparent  OTC  market  or  an  oSshore 


>4  The  Commission  notes  that  issuers  would,  of 
course,  need  to  comply  with  all  applicable 
provisions  of  the  federal  securities  laws  in 
candacting  their  abare  repurchase  programs. 


market  which  do  not  come  under 
Commission  oversight. 

Finally,  the  Exchanges  have 
represented  that  they  intend  to 
implement  increased  surveillance  and 
reporting  procedures  in  order  to  ensure 
an  enhanced  monitoring  of  the  uses  and 
risks  associated  with  both  the 
elimination  of  position  limits  and  the 
underlying  strategies  resulting  in  such 
increased  positions.  Specifically, 
whenever  a  member  files  a  report  with 
an  exchange  (indicating  that  an  account 
is  carrying  a  position  in  excess  of  three 
times  the  standardized  option  position 
limit  or  that  class),  the  Oiptions  Clearing 
Corporation  ("OCC")  will  be  asked  to 
perform  a  risk  evaluation  of  the  account 
and  its  position.  If  CXXZ's  risk  evaluatitm 
indicates  a  cause  for  concern,  the 
exchange  will  notify  the  member 
carrying  the  account  and  assess  the 
circumstances  of  the  transactions  along 
with  the  firm's  view  of  the  exposure  of 
the  account,  as  well  as  determine 
whether  the  account  is  approved  and 
suitable  for  the  strategies  being  utilized. 
According  to  the  Exchanges,  this 
monitoring  of  accoimts  should  provide 
the  information  necessary  to  determine 
whether  additional  margin  and/or 
capital  charges  should  be  imposed. 
Similarly,  the  adoption  of  the 
Exchanges'  proposals  under  a  two-year 
pilot  period,  with  a  status  report 
provided  to  the  Commission  after  one- 
and-a-half  years,  should  enable  the 
Commission  to  assess  the  effects  on  the 
markets  of  the  elimination  of  position 
and  exercise  limits  on  FLEX  Equity 
options. 

IV.  Diacuasion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  (5). 
Specifically,  the  Commission  believes 
that  the  rule  proposals  are  designed  to 
prevent  fiaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  are  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

The  Commission  also  believes  that  the 
proposed  rule  changes  are  consistent 
with  Section  11 A  of  the  Act  in  that  the 
elimination  of  position  and  exercise 
limits  for  FLEX  Equity  options  allows 
the  Exchange  to  better  compete  with  the 
growing  OTC  market  in  customized 
equity  options,  thereby  encouraging  fair 
competition  among  brokers  and  dealers 
and  exchange  markets.  The  attributes  of 
the  Exchanges'  options  markets  versus 


an  OTC  market  include,  but  are  not 
limited  to,  a  centralized  market  center, 
an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  parameters  and 
procedures  for  clearance  and  settiement, 
and  the  guarantee  of  the  OCC  for  all 
contracts  traded  on  the  Exchanges. 

While  the  Commission  has  generally 
taken  a  gradual,  evolutionary  approach 
toward  expansion  of  position  and 
exercise  limits,  the  Commission  is 
willing  to  approve  the  two-year  pilot 
program  for  FLEX  Equity  options  for 
several  reasons.  First,  the  FLEX  Equity 
options  maricet  is  characterized  by  large, 
sophisticated  institutional  investors  (or 
extremely  high  net  worth  individuals), 
who  have  both<the  experience  and 
ability  to  engage  in  negotiated, 
customized  transactions.  For  example, 
with  a  required  minimum  size  of  250 
contracts  to  open  a  transaction  in  a  new 
series.  FLEX  Equity  options  are 
designed  to  appeal  to  institutional 
investors,  and  it  is  imlikely  that  many 
retail  investors  would  be  able  to  engage 
in  options  transactions  at  that  size. 
Second,  all  of  the  Exchanges'  other 
current  rules  and  provisions  governing 
FLEX  Equity  options  remain 
appficable.»5  Third,  the  OCC  will  serve 
as  the  counter-party  guarantor  in  every 
exchange-traded  transaction.  Fourth,  the 
proposed  eliminated  of  position  and 
exercise  limits  for  FLEX  Equity  options 
could  potentially  expand  the  depth  and 
litjuidity  of  the  FLEX  equity  market 
without  significantiy  increasing 
concerns  regarding  intermarket 
manipulations  or  disruptions  of  the 
options  or  the  underlying  securities. 
Finally,  the  Exchanges'  surveillance 
programs  will  be  applicable  to  the 
trading  of  FLEX  Equity  options  and 
should  detect  and  deter  trading  abuses 
arising  bom  the  elimination  of  position 
and  exercise  limits. 

As  described  above,  the  Exchanges 
have  adopted  important  safeguards  that 
will  allow  them  to  monitor  large 
positions  in  order  to  identify  instances 
of  potential  risk  and  to  assess  additional 
margin  and/or  capital  crhaiges,  if 
necessary.  The  Exchanges  require  each 
member  or  member  organization  (other 
than  a  Specialist,  a  Registered  Options 
Trader,  a  Market  Maker,  or  a  Designated 
Primary  Market  Maker)  that  maintains  a 
position  on  the  same-side  of  the  market 
in  excess  of  three  times  the  position 
limit  level  established  pursuant  to  the 
applicable  exchange  rule  for  Non-FLEX 
Equify  options  of  the  same  class,  to 
report  information  to  the  exchange 
regarding  the  FLEX  Equity  option 
position,  positions  in  any  related 


instrument,  the  purpose  or  strategy  for 
the  position,  and  the  collateral  used  by 
the  account**  By  monitoring  accounts 
in  excess  of  three  times  the  Non-FLEX 
Equity  option  jjosition  limit  in  this 
manner,  the  Exchanges  should  be 
provided  with  the  information 
necessary  to  determine  whether  to 
impose  additional  margin  and/at 
whether  to  assess  capital  charges  upon 
a  member  organization  carrying  the 
account  In  addition,  this  information 
should  allow  the  Exchanges  to 
determine  whether  a  large  position 
could  have  an  undue  effect  on  the 
underlying  market  and  to  take  the 
appropriate  action. 

Given  the  size  and  sophisticated 
nature  of  the  FLEX  Equity  options 
market,  along  with  the  new  reporting 
and  margin  requirements,  the 
Commission  believes  that  eliminating 
position  and  exercise  limits  for  FLEX 
Equity  options  for  a  two-year  pilot 
period  should  not  substantially  increase 
manipulative  concerns.  Nevertheless, 
the  Commission  will  be  able  to  assess 
the  effects  on  the  markets  of  the 
Exchanges'  proposals  during  the  two- 
year  pilot  period.  If  problems  were  to 
arise  during  such  pilot  period,  the 
Commission  believes  that  the  enhanced 
market  surveillance  of  large  positions 
should  help  the  Exchanges  to  take  the 
appropriate  action  in  order  to  avoid  any 
manipulation  or  market  risk  concwns. 

Preliminarily,  the  Commission 
believes  that  it  is  reasonable  to  treat 
FLEX  Equity  options  differentiy  than 
regular  standardized  options.  FLEX 
options  compete  directiy  with  OTC 
options.  The  Commission  believes  that 
it  would  be  beneficial  to  attract  OTC 
activity  back  to  a  more  transparent 
market  with  a  clearinghouse  guarantee. 
Hence,  a  liberalization  of  position  limits 
for  FLEX  Equity  options  is  a  measured 
deregulatory  means  to  enable  the 
Exchanges  to  compete  with  the  OTC 
market  while  preserving  important    " 
oversight  safeguards. 

In  summary,  because  of  the  special 
nature  of  the  Flex  Equity  markets,  the 
Commission  believes  that  the 
Exchanges'  proposals  should  be 
approved.  Nevertheless,  because  this  is 
the  first  time  the  Commission  has 
agreed  to  eliminate  position  and 
exercise  limits  for  a  derivative  product, 
the  Commission  cannot  rule  out  the 
potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  FLEX  Equity 
options.  To  address  this  concern,  the 


"  See,  e.g..  Amex  Rules  900G  through  909G. 


<*The  Exchanges  also  require  that  an  updated 
report  be  filed  when  a  change  in  the  options 
position  occurs  or  when  a  significant  change  in  the 
hedge  of  that  pocition  occurs. 
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Commission  has  approved  the  proposals 
for  a  two-year  pilot  period.  The 
Exchanges  will  undertake  to  monitor, 
among  other  things,  open  interest  and 
potential  adverse  market  effects  and  to 
report  to  the  Commission  on  the  status 
of  the  program  no  later  than  eighteen 
months  after  the  order's  date  of 
effectiveness.  The  reporting  of  the 
Exchanges'  experiences  should  include, 
among  other  things,  such  information 
as:  (i)  The  type  of  strategies  used  by 
FLEX  Equity  options  market 
participants  and  whether  FLEX  Eqiiity 
options  are  being  used  in  lieu  of  existing 
standardized  equity  options;  (ii)  the 
type  of  market  participants  using  FLEX 
Equity  options  both  before  and  during 
the  pUot  program,  including  how  the 
utilization  of  FLEX  Equity  options  has 
changed;  (iii)  the  average  size  of  the 
FLEX  Eqmty  option  contract  both  before 
and  during  the  pilot  program,  the  size 
of  the  largest  FLEX  Equity  option 
contract  on  any  given  day  both  before 
and  during  the  pilot  program,  and  the 
size  of  the  largest  FLEX  Equity  option 
held  by  any  single  customer/member 
both  before  and  during  the  pilot 
program;  and  (iv)  any  impact  on  the 
prices  ot  underlying  stocks  during  the 
establishment  or  unwinding  of  FLEX 
positions  that  are  greater  than  three 
times  the  standard  position  limit 
Finally,  the  Commission  expects  the 
Exchanges  to  take  prompt  action, 
including  timely  communication  with 
the  Commission  and  other  marketplace 
self-regulatory  organizations  responsible 
for  oversight  of  trading  in  component 
stocks,  should  any  unanticipated 
adverse  market  effects  develop. 

The  Commission  finds  good  cause  to 
approve  Amex  Amendment  No.  1  and 
CBCK  Amendment  No.  1  to  the 
propoeed  rule  filings  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  by 
restricting  the  elimination  of  position 
and  exercise  limits  for  FLEX  Equity 
options  to  a  two-year  pilot  period,  as 
well  as  requiring  members  holding  large 
positions  to  report  such  positions  to  the 
Amex  and  to  the  C60E.  the  proposed 
rule  changes  are  more  restrictive  than 
the  original  proposals,  which  are 
published  for  the  entire  twenty-one  day 
comment  period  and  generated  no 
laqionses.  In  addition,  by  authorizing 
the  Amex  and  the  CBOE  to  impose 
margin  and/or  assess  capital  charges, 
the  Commission  believes  that  the  Amex 
and  the  CBOE  have  established 
important  safeguards  to  address 
concerns  regarding  potential 
manipulation  or  other  market 
disruptions.  Accordingly,  the 
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Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amex  Amendment  No. 
1  and  CBOE  Amendment  No.  1  to  the 
proposed  rule  changes  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amex 
Amendment  No.  1  and  CBOE 
Amendment  No.  1  to  the  rule  propostds. 
Persons  malring  written  submissions 
should  file  six  copies  thereof  mth  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
conmiunications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  $  552,  will  be 
available  for  inspection  and  copjring  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  YC  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  Amex  and  the  CBOE.  All 
submissions  should  refer  to  File  Nos. 
SR-Amex-96-19  and  SR-<»OE-96-79 
and  should  be  sul»nitted  by  October  7, 
1997. 

V.  Cmduaion 

For  the  foregoing  reasons,  the 
Conmiission  finds  that  the  Exchanges' 
proposals  to  eliminate  position  and 
exercise  limits  for  FLEX  Equity  options 
for  a  two-year  pilot  period,  as  amended, 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bH2)  of  the  Act.i'  that  the 
proposed  rule  changes  (SR-Amex-96- 
19).  SR-CBOE-96-79  and  SR-PCX-97- 
00).  as  amended,  are  approved  on  a  pilot 
basis  until  September  9, 1999. 

By  the  Coiiuiii«sion. 
MargarBl  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-24443  Filed  9-15-«7;  8:45  ami 
■■jjNacooc  WIS-Ot-M 
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On  February  24, 1997.  the  American 
Stock  Exchange.  Inc.  ("Amex"  (» 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SBC"  or 
"Commission"),  pursuant  to  Section 
19(bKl)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),»  and  Rule  19b-4 
thereunder ,2  the  proposed  rule  to 
change  to  permit  specialists  to  engage  in 
certain  types  of  transactions  by 
removing  existing  restrictions  that 
currenUy  limit  specialists  approval 
when  establishing  or  increasing  a 
position  in  their  specialty  stocks.^ 
Notice  of  the  filing  appeared  in  the 
Federal  Register  on  May  12. 19g7.«  No 
comment  letters  were  received 
concerning  the  proposed  rule  change. 
This  order  approves  the  Amex's 
proposal. 

IL  Description  of  the  Proposal 

The  Amex,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Amex  Rule 
170.01  ("Rule")  to  remove  certain 
restrictions  on  specialists'  ability  to 
establish  or  increase  their  positions  in 
their  specialty  stocks. 

Purpoea 

Amex  Rule  170  governs  specialists' 
dealings  in  their  specialty  stocks.  In 
particular,  Amex  Rule  170.01  describes 
certain  types  of  transactions  to  establish 
or  increase  a  specialist's  position  which 
are  not  to  be  effected  unless  they  are 
"reasonably  necessary  to  render  the 
specialist's  position  adequate  to"  the 
needs  of  the  market  Additionally,  these 
types  of  transactions  require  floor 
official  approval  unless  they  are 
conductMl  in  "less  active  Toaxkets" 
where  such  transactions  are  an  essential 
part  of  a  proper  course  of  dealings  and 
where  the  amount  of  stock  involved  and 
the  price  change,  if  any.  are  normal  in 
relation  to  the  market^  CurrenUy.  such 


>'  IS  U.S.C  7a^bX2)  (isas). 


>lSU.S.C78aQ>Nl). 
s17CFR240.19Ih-«. 
>See  Swruritia*  Exchange  Act  Rata 
(May  S.  1997). 
«FR  25964  (May  12. 1997). 
•Sm  Amex  Rule  l(M.10(SNi). 
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restrictions  apply  equally  to 
transactions  that  are  beneficial  to  the 
market  by  being  against  the  market 
trend  and  those  that  are 
disadvantageous  to  the  market  by  being 
with  the  market  trend.  The  Exchange  is 
proposing  to  apply  these  restrictions 
only  to  those  transactions  that  are 
disadvantageous  to  the  market  by  being 
with  the  market  trend. 

Specifically,  Amex  Rule  170  provides 
that  a  specialist  is  affirmatively  required 
to  engage  in  a  course  of  dealmgs  for  his 
own  account  to  minimize  order 
disparities  and  contribute  to  continuity 
and  depth  in  the  market,  and  is 
precluded  from  trading  for  his  own 
account  tmless  such  dealing  is 
necessary  for  the  maintenance  of  a  &ir 
and  orderly  market.  The  price  trend  of 
a  security  should  thus  be  determined  by 
incoming  orders  rather  than  the 
specialist's  proprietary  dealings. 

Commentary  .01  to  Amex  Rule  170 
sets  forth  specific  requirements  which 
are  applicable  when  a  specialist  is 
establishing  or  increasing  a  position, 
and  provides  that  a  specialist  should 
effect  such  transactions  in  a  reasonable 
and  orderly  manner  in  relation  to  the 
condition  of  the  general  market,  the 
market  in  the  particular  stock  and  the 
adequacy  of  his  position  to  meet  the 
immediate  and  reasonably  anticipated 
needs  of  the  market.  In  particular.  Amex 
Rule  170.01(a)prohibits  a  specialist 
from  purchasing  stock  at  a  price  above 
the  last  sale  in  the  same  trading  session, 
without  Floor  Official  approval.  Amex 
Rule  170.01(b).  provides  that  a  specialist 
must  obtain  Floor  Official  approval 
prior  to  effecting  the  purchases  of  all  or 
substantially  all  the  stock  offered  on  the 
book  at  a  price  equal  to  the  last  sale, 
when  such  offier  represents  all  or 
substantially  all  the  stock  offered  in  the 
market.  Amex  Rule  170.01(c)  provides 
that  a  specialist  similarly  must  obtain 
Floor  Official  approval  prior  to 
supplying  all  or  substantially  all  the 
stock  bid  for  on  the  book  at  a  price  equal 
to  the  last  sale.  Amex  Rule  170.01(d) 
requires  the  specialist  to  re-offer  or  re- 
bid  where  necessary  after  efiiscting  the 
transactions  described  in  paragraphs  (a), 
(b)  and  (c)  of  the  Rule. 

The  Amex  states  that  the  restrictions 
contained  in  paragraphs  (b)  and  (c)  of 
the  Rule  were  intended  to  strike  a 
balance  between  protecting  the  auction 
market  from  unnecessary  specialist 
trading  and  providing  immediate 
liquidity  to  orders  that  come  to  the 
Floor.  The  Floor  Official's  function,  at 
the  time  Rule  170  was  adopted,  was  to 
operate  as  a  control  mechanism  to 
ensure  that  the  specialist  did  not  trade 
unnecessarily. 


The  Amex  contends  that  although  the 
need  to  obtain  Floor  Official  approval 
was  reasonable  in  the  past,  before 
technology  enabled  markets  to  move 
quickly  within  seconds,  it  now  has  the 
effect,  under  certain  circumstances,  of 
reducing  liquidity  and  disadvantaging 
orders  entered  with  the  specialist 
Accordingly,  the  Exchange  proposes  to 
amend  Amex  Rule  170.01  to  provide 
that  a  specicdist  is  not  required  to  obtain 
Floor  Cfficial  approval  with  respect  to 
the  purchase,  on  a  zero  minus  tick,  of 
stock  offered  on  the  book,  or  the  sale,  on 
a  zero  plus  tick,  of  stock  bid  for  on  the 
book.  A  specialist  is  the  buyer  and  seller 
of  last  resort,  and  is  expected  to  step  in 
when  there  is  a  disparity  between 
supply  and  demand.  In  this  situation, 
the  Amex  contends  that  a  specialist 
would  only  be  purchasing  tiie  stock 
offered  because  there  is  inadequate 
demand  for  the  stock. 

In  addition,  the  Amex  contends  that 
with  the  advent  of  improved 
technology,  the  Exchuige's  surveillance 
systems  can  now  provide  an  adequate 
substitute  for  Floor  Official  Approval  in 
such  circumstances.  In  the  last  few 
years,  the  Exchange  has  developed  an 
automated  computer  program  which 
identifies  each  instance  in  which  a 
specialist  crosses  the  market  (i.e..  buys 
on  the  offier  and  sells  on  the  bid).  Each 
of  these  situations  can  then  be 
individually  reviewed  by  the  Exchange 
Trading  Analysis  staff  to  determine 
whether  the  specialist  was  acting 
appropriately.  With  respect  to  the 
proposed  rule  change,  the  Exchange 
staff  would  look  at  how  large  the 
specialist's  position  was  prior  to  the 
transaction,  whether  there  were 
imbalances  in  the  limit  orders  on  the 
specialist's  book  which  necessitated  the 
transaction,  and  whether,  if  the  market 
subsequentiy  "turned  aroimd"  the 
specialist  used  a  reasonable  amount  of 
the  inventory  acquired  in  the 
transaction  to  of&et  any  imbalance 
between  supply  and  demand. 

The  Amex  believes  that  the  proposed 
change  carves  out  an  exception  to  the 
existing  provisions,  but  would  provide 
a  distinct  benefit  to  the  market  by 
permitting  the  specialist  to  satisfy  a 
customer's  order  more  expeditiously, 
while  enabling  the  S{>ecialist  to  enhance 
the  liquidity,  depth  and  transparency  of 
the  market  as  the  buyer  or  seller  of  last 
resort 

m.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


exchange,  and,  in  particular,  with 
Section  6(b)(5)  of  the  Act.»  The 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principals  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protect  investors  and 
the  public  interest  promote  efficiency, 
competition  and  capital  formation.'  The 
Commission  also  believes  that  the 
proposal  is  consistent  with  Section 
1 1(b)  of  the  Act  and  Rule  1  lb-1 
thereunder."  which  allow  exchanges  to 
promulgate  rules  relating  to  specialists 
in  order  to  maintain  fair  and  orderly 
markets. 

Both  the  Act  and  Amex  Rules  reflect 
the  crucial  role  played  by  specialists  in 
providing  stability,  liquidity  and 
continuity  in  the  Exchange's  auction 
market.  Recognizing  the  importance  of 
the  specialist  in  the  auction  market,  the 
Act  and  Amex  Rules  impose  stringent 
obligations  upon  specialists."  Primary 
among  these  obligations  are  the 
requirements  to  maintain  fair  and 
orderly  markets  and  to  restrict  specialist 
dealings  to  those  that  are  "reasonably 
necessary"  in  order  to  maintnin  a  Coir 
and  oAlerly  market '° 

The  importance  of  specialist 
performance  to  the  quality  of  markets 
was  highlighted  during  the  1987  and 
1989  market  breaks.  In  The  October 
1987  Market  Break  Report  ("1987 
Report"),  the  Division  examined 
specialist  ;>erformance  on  the  Amex  on 
October  19  and  20,  1987.n  The  Division 
found  that,  during  periods  of  the 
greatest  volatility  in  1987.  particulariy 
on  October  19. 1987.  Amex  specialists 
had  to  act  as  the  primary,  or  sometimes 
the  only,  buyers  for  many  of  the 
specialty  stocks  because  of  the  lack  of 
buying  interest  by  upstairs  firms.  »2  The 
increased  volume  of  order  flow,  coupled 
with  the  lack  of  participation  on  the  jjart 
of  the  upstairs  firms,  resulted  in  Amex 
specialists  having  to  take  laige  dealer 


•l5UAC78t 

'  15  U.S.C  78(c). 

•15  U.S.C  7ek  and  17  CFR  240.1  lb-l(aK2). 

•Rule  llb-1  under  the  Act.  17  CFR  240.1lb-l 
and  Amex  Rule  170. 

'•17CFR  240.nl>-l(aK2}. 

"  See  1967  Report.  Feiniary  1988  at  xvu.  4-1. 

"  See  1987  RejxMt  4-23  to  4-24  and  4-26.  to  4- 
27.  Generally,  "upstairs  fimu,"  or  block  trading 
desks  of  large  broker  dealers  (as  opposed  to 
specialists  and  other  traders  on  the  Amex  Floor), 
can.  at  times,  provide  an  additional  source  of 
liquidity  for  Amex-listed  issues  through  their 
trading  activities.  During  the  1987  marfcal  faraak. 
however,  particularly  on  October  19, 1987,  very 
little  buying  was  effected  by  upstairs  (inns,  forcing 
specialists  to  be  the  contra-side  to  large  block*  of 
stock. 
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positions. '3  Although  many  Amex 
specialists  appeared  to  perform  well 
under  the  adverse  conditions,  specialist 
performance  during  this  pmriod  varied 
widely. 

The  Division  also  examined  Amex 
specialist  performance  during  the 
volatile  conditions  of  October  13  and 
16,  1989.  The  Division  found  that 
specialist  performance  during  that  time 
was  similar  in  many  respects  to 
specialist  performance  during  the  1987 
market  break.'*  Specifically,  the 
Division  found  that,  during  these  two 
periods  of  extreme  market  volatility, 
specialists  were  confronted  with 
extraordinary  order  imbalances  that 
required  unprecedented  capital 
commitments. '^  As  in  October  1987, 
specialists  as  a  whole  on  October  13, 
1989  were  substantial  buyers  in  the  face 
of  heavy  selling  pressure,  although 
performance  varied  among  specialists. 

Both  the  1987  Report  and  the  1989 
Analysis  reaffirmed  the  importance  of 
specialist  participation  in  countering 
market  trends  during  periods  of  market 
volatility.  At  the  same  time,  the  reports 
emphasized  the  importance  the 
Commission  placed  on  the  Amex's 
ability  to  ensure  that  all  specialists 
comply  with  their  affirmative  and 
negative  market  making  obligatioos 
during  such  periods.^* 

The  Commission  recognizes  that 
market  conditions  may  exist  at  times 
where  it  is  necessary  or  desirable  to 
provide  specialists  with  additional 
flexibility  in  establishing  or  increasing  a 
position  in  order  to  facilitate  their 
ability  to  Tpaintain  fail  and  orderly 
markets,  particularly  diiring  unusual 
market  conditions.  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  for  the  Amex  to  remove 
those  provisions  of  Rule  170.01  that 
require  floor  official  approval  for  certain 
specialist  purchases  on  zero-minus  ticks 
and  specialist  sales  on  zero-plus  ticks.*' 


»Sa*  1987  Rapoft  it «-««. 

MSaa  MarkM  Analyaia  of  Octobw  13  wid  16. 1909 
("1909  AnalytU")  U3-*»ad  33-44. 

>*  Sm  1907  Report  at  4-S  and  1909  itopoct  at  23- 
2ft. 

<•  A  spocialUt'i  daalar  raaponaibilitiaa  cooaUt  of 
"affinnative"  and  "negative"  obligations.  In 
I  with  their  affinnative  obligations. 
I  are  obligated  to  trade  for  their  own 
accounts  to  minimizs  order  disparities  and 
contribute  to  continuity  and  depth  in  the  market 
jr.  pursuant  to  their  negative  obligatioaa. 
I  are  precluded  Erom  trading  for  tbair  own 
I  unless  such  dealing  is  necessary  for  the 
■rintenanca  of  a  fail  and  orderly  market.  In  view 
of  llMaa  otriifations,  the  price  trend  in  a  security 
•koald  be  drtKmined  not  by  specialist  trading  but 
bjT  Hm  twameuts  of  the  incoming  orders  that 
inMata  lliaae  trades. 

IT  The  Commission  notes  that  Rule  170.01 
curraBtly  only  requires  floor  ofBcial  approval  for 
puichaaea  or  salea  at  a  price  equal  to  the  last  sale 
price  wfaao  all  or  substantially  all  the  stixJc  offared/ 


The  proposed  changes  may  allow 
specialists,  during  periods  of  market 
volatility,  to  keep  any  general  price 
movements  orderly,  thereby  fiirthering 
the  maintenance  of  £air  and  orderly 
markets  consistent  with  Sections  6  and 
1 1  of  the  Act.  The  Commission 
emphasizes,  however,  that  the  expanded 
flexibility  afibrded  to  specialists  by  the 
proposal  merely  obviates  the  current 
required  floor  official  approval  for  the 
aflected  transactions  and  does  not 
reflect  that  all  specialist  purchases  on 
zero-minus  ticks  and  sales  on  zero-plus 
ticks  are  appropriate.  Notably, 
specialists  remain  subject  to  their 
"negative  obligations,"  specifically,  the 
requirement  that  specialists  are 
precluded  from  trading  for  their  own 
accoimt  unless  such  dealing  is 
necessary  for  the  maintenance  of  a  fair 
and  ordcnly  maii»t.*" 

Finally,  the  Commission  believes  that 
the  Amex's  established  surveillance 
procedtures  and  criteria,  including  the 
automated  computer  program  which 
identifies  each  instance  in  whicb  a 
specialist  crosses  the  market,  should 
allow  the  Exchange  to  monitor  specialist 
compliance  with  Amex  Rule  170.01.  In 
addition,  the  Commission  expects  the 
Amex  to  monitor  carefully  compliance 
with  the  procedures  of  Amex  Rule  1 70 
as  required  under  Section  19(g)  of  the 
Act" 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Amex's 
proposal  to  permit  specialists  to  engage 
in  certain  types  of  transactions  by 
removing  eating  restrictions  that 
currently  limit  specialists  when 
establishing  or  increasing  a  position  in 
their  specialty  stocks  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  theieimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-Amex-97- 
10).  as  amended,  is  approved. 

For  the  CommiMton.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 


Mai^arat  F.  McFariand. 

Deputy  Secretary. 

(PR  Doc.  07-24544  Filed  9-15-97;  8:45  ami 


bid  on  the  limit  order  book  repraaenu  all  or 
sufaatantially  all  the  stock  oRared/bid  in  the  market 
Moraovar,  Iha  rule  cturently  does  not  require  floor 
oAcial  approval  of  such  tcanaactiona  if  they  ate 
albcted  in  "less  sctiva  markats"  whan  Ihay  an  an 
aaaanlinl  part  of  a  proper  course  of  daallnga  and 
where  the  amount  of  stock  involved  and  the  price 
change,  if  any,  are  normal  in  relation  to  the  market 

>•  In  addition.  Amex  Rule  170.01  clearly  raqairaa 
that  covarad  transactions  must  be  reasonably 
nacaasary  to  raodar  the  spedaliat's  poaition 
adequate  to  such  needs 

'•Section  19(g)  of  the  Act  raquiraa  every  self- 
regulatory  organixatioo  to  comply  with,  and  aofarca 
compliance  with,  the  Act.  the  rulea  thereunder  and 
its  own  rulea. 

«>17  C7R  200.30-3(aNl2). 
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Self-Regulalory  Organlzallofw;  Notic« 
of  HIing  and  InNTwdlat*  EffectivenMS 
of  Propo—d  Rule  Change  by  the 
Nationai  Aaaodatlon  of  SecurttlM 
Dealers,  Inc.  Relating  to  Gross  Incoma 
AtsaatmentB  to  Member  Hrms 

September  9. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
August  22. 1997,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  n.  and  ID  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Section  1(c)  to  Schedule  A  of 
the  NASD  By-Uws  ("Schedule  A")  to 
revise  the  credit  allowed  to  members 
against  the  annual  assessment  on  their 
gross  income.  The  text  of  the  proposed 
rule  change  is  below.  Additions  are 
italicized;  deletions  are  bracketed. 


Schedule  A  to  the  NASD  By-Laws 

Assessments  and  foes  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis. 

Section  1 — Assessments 

Each  member  shall  pwy  an  annual 
assessment  composed  ot 

(a)  No  Change. 

(b)  No  Change. 

(c)  Members  shall  receive  a  credit 
against  the  MnT^llMl  assessment  on  gross 
income  stated  in  paragraph  (a)  above  as 
follows: 

(1)  Portion  of  assessment  >  $5,000  — 
21%  (23%) 

(2)  Portion  of  assessment  >  $25,000  — 
3%  [A%]  additional 


<  15  VS.C.  78a(b)91)  (1994). 


Federal  Register  /  Vol.  62,  No.  179  /  Tuesday.  September  16,  1997  /  Notices 


(3)  Portion  of  assessment  >  $50,000  — 
5%  additional 

(4)  Portion  of  assessment  >  $100,000  — 
3%  (4%]  additional. 

•        •        •        •        • 

n.  Self-Regulatory  OrganizatioB's 
Statement  of  tbs  Purpose  at,  *«H 
Statutory  Basis  for  tbe  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  Regulation, 
Inc.  ("NASD  Regulation")  has  prepared 
siminuuries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self'ReguJatoiy  Organizatioit's 
Statement  ofthePurpoae  of,  and 
Statutory  Basis  fm,  the  Proposed  Bule 
Change 

1.  Purpose 

Pursuant  to  Article  VI  of  the  NASD 
By-Laws,  the  NASD  requires  its 
membms  to  pay  an  annual  assessment 
fee,  as  defined  by  Schedule  A,  Section 
1.  NASD  members  are  required  under 
Section  1(a)  of  Schedule  A  to  pay  an 
amount  emial  to  the  greatn  of  $1,200.00 
or  the  total  of  a  specified  percentage  of 
their  annual  gross  income  from 
seciuities  transactions.  >  NASD  members 
also  receive,  pursuant  to  Section  1(c)  of 
Schedule  A.  a  credit  against  the  annual 
assessment  on  their  gross  income 
imposed  under  Section  1(a)  of  Schedule. 

A.  The  Section  1(c)  of  Schedule  A 
credit  to  members  is  calculated  by  a 
tiered  discount  structure  that  is 
intended  to  address,  to  some  extent,  the 
regulatory  subsidy  provided  by  lai^r 
NASD  firms. 

The  {Hoposed  rule  change  would 
.  amend  Section  1(c)  of  Schedule  A  to 
decrease  the  credit  allowed  to  members 
against  the  annual  assessment  on  their 
gross  income  by  an  average  of 
approximately  10%.  This  reduction  in 
credit  allowed  to  members  will  result  in 
approximately  $2.8  million  of 
additional  revenue  in  1997  for  the 


>  Schedule  A.  Section  1(a)  requires  NASD 
members  to  pay  an  amount  equal  to  the  greater  of 
$1 .200.00  or  the  total  of:  (i)  0.125%  of  the  annual 
groas  revenue  from  state  and  municipal  securities 
transactions:  (ii)  0.125%  of  annual  gross  revenue 
from  other  over-the-counter  securities  transactions; 
(iii)  0.125%  of  the  annual  gross  revenue  from  U.S. 
Govanunent  securities  transactions,  and;  (iv)  with 
raapect  to  members  whose  books,  records,  sikI 
Bnanrial  operations  are  examined  by  the  NASD, 
0.125%  of  annual  gross  revenue  &om  sacuritiea 
transartioru  executed  on  an  exchange. 


NASD.  This  action,  based  on  the  current 
forecast  for  operating  costs  and  other 
revenues,  should  allow  the  NASD  to 
hmd  its  operating  needs  and  achieve  a 
balanced  budget  for  1997.  The  need  for 
this  discount  rate  change  results  from 
various  factors,  including  a  shortfall  in 
the  members'  1996  reported  gross 
revenues  subject  to  this  assessment,  as 
well  as  incremental  costs  associated 
with  various  computer  and  technology 
related  initiatives  and  various  personnel 
programs. 

2.  Statutory  Basis 

The  NA^  believes  that  die  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(bM5)  of  die 
Act,'  which  require  that  the  rules  of  the 
Association  provide  for  dm  equitable 
allocation  of  reeson^le  dues,  fses,  and 
other  charges  in  that  the  proposed  rule 
reasonably  provides  for  an  equitable 
reduction  in  the  tiered  discount 
structure  applied  to  the  gross  revenue 
assessment 

B.  Self-Regulatoiy  Ckganixation's 
Statement  on  Bvaden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  diat  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membas.  Patticipaitts,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfEsctiveness  oftlM 
Propoeed  Rule  rhang"  and  Timing  for 
Commisaiim  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
and,  therefore,  has  become  effiactive  on 
August  22,  1997,  pursuant  to  Section 
19(b)(3)(AHii)  of  die  Act*  and 
subparagraph  (e)  of  Rule  19b-4' 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  ccmceming  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Kifrhangn 
Commission.  450  Fifth  Street  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  dian 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refiraence 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-^ASD-97-62  and  should  be 
submitted  by  October  7, 1997. 

F(v  the  Commission,  by  the-Divisioo  of 

anthotity.* 
Msi9aratH.McPariaad. 

Deputy  Seaetaiy. 

(PR  Doc.  97-34444  FOad  9-15-fi7: 8:45  am] 
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SaN-Ragulatory  Organizattons;  Ordsr 
Approving  Prapoaad  RutoChanga  and 
Notica  of  FHIng  and  Ordar  Granting 
Accalaralad  Approval  of  Amandroant 
No.  1  to  tha  Propoaad  Rula  Change  by 
tha  National  AaoocMlon  of  8«»irttiaa 
Daalara,  Inc.  Ralattng  to  ttia 
DIatrllMitlon  of  Information  CorKomlng 
tha  AvaUatiillty  of  the  NASO's  PuMic 
DIacloaura  Program 

Septaittbar  10. 1907. ' 

L  Introduction 

On  February  11, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission'T, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-«  thoeundw,'  a 
proposal  to  adopt  NASD  Rule  2280, 
"Investor  Education  and  Protection," 
which  will  require  certain  NASD 
members  to  provide  customers  with  the 
following  items  of  information  in 


*  IS  VS.C.  7S»-3(bMS)  (1994). 
•15  VS.C  78a(bX3)(AKU)  (1994). 
*17CFK24ai9t>-«(19S7).  . 


•17  CFR  200JO-3(aXl2)  (1997). 

>15U.S.C78a(bXl). 

*17CFR24ai9b-t. 
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writiiig  oot  less  than  once  every 
calendar  year  (1)  The  NASD  Regulation 
("NASDR")  Public  Disclosure  Program 
("Program")  hotline  number;  (2)  the 
NASDR  web  site  address;  and  (3)  a 
statement  regarding  the  availability  to 
the  customer  of  an  investor  brochure 
that  includes  information  describing  the 
Prosram. 

Tae  proposed  rule  change  was 
published  for  comment  in  the  Federal 
■egistar  on  February  25.  1997.3  x^vo 
comment  letters  were  received  regarding 
the  proposal*  On  July  31, 1997,  the 
NASD  amended  its  proposal.^  This 
order  approves  the  NASD's  proposal,  as 
amended. 

n.  Description  of  the  Proposal 

Under  the  NASDR's  Program.  NASDR 
provides  certain  information  regarding 
the  disciplinary  history  of  NASD 
members  and  their  associated  persons  in 
response  to  written  inquiries,  electronic 
inquiries  or  telephonic  inquiries  via 
NASDR's  toll-free  telephone  listing.  At 
the  request  of  the  Honorable  Edward  J. 
Maricey,  the  General  Accounting  Office 
("GAO")  in  1995  reviewed  the 
effectiveness  of  the  toll-free  telephone 
information  aovice  that  the  NASDR 
uses  to  disseminate  information  under 
the  Program.  In  its  report  reviewing  the 
Program,  the  GAO  recommended  that 
NASDR  publicize  and  educate  investors 
about  the  availability  of  information 
throogh  the  Program."  Specifically,  the 
GAO  recommended  that  NASDR 
"explore  other  wra]rs  of  publicizing  the 
hotline  to  a  wider  audience  of  investors, 
such  as  including  the  hotline  number  on 
account-opening  doomients  or  account 
statements,  and  making  disciplinary- 
related  information  directly  available  to 
investors  throu^  the  Internet."  ' 

NASD  Rule  2280(a)  will  require 
NASD  members  that  carry  customer 
accounts  to  provide  customers  writh  the 
follo%ving  items  of  information  in 
writing  not  less  than  once  every 


>Sm  Sectiribes  Exchange  Act  RalaaM  Na  3S291 
(Fabniary  14.  1997).  62  FR  8477. 

*  Sm  Laltar  from  Daniel  D.  McCoonell.  Executive 
Vies  Praekient.  PFS  Invaatments.  Inc.  to  (ooathan 
G.  KMl.  SucnUiy.  SEC  (May  14. 1997)  ("PFS 
Latter"):  Letter  from  Michael  A.  Kariey.  Vice 
Praaideot  and  Chief  Legal  Ofljcer,  MML  Inveator* 
Serricae.  Inc.,  to  (ooathan  G.  Katz.  Secretary.  SEC 
(March  14. 1997)  ("MML  Latter"). 

'See  Letter  from  Craig  L  Landauac.  NASIHt.  to 
Katharine  A.  England.  Aaaistant  Director.  Diviaioo 
of  Market  Regulatioa  ("Division").  SEC  (July  31. 
1997)  ("Amendment  No.  1").  Amendment  Na  1 
exempts  from  the  tequiremaots  of  the  propoeal 
NASD  members  that  do  not  carry  customer 
arr~!nt«  and  do  not  hold  customer  fund*  or 
aacuritiea. 

•  See  GAO.  NASD  Telephone  HoOine: 
Enhancements  Could  Help  Investor*  Be  Better 
Informed  About  Brokers '  Disciplinary  Records 
(August  1996}  ("GAO  Report"). 

'/</.  at  18. 


calendar  year  (1)  The  NASDR  Program 
hotline  number,  (2)  the  NASDR  web  site 
address;  and  (3)  a  statement  regarding 
the  availability  to  the  customer  of  an 
investor  brochure  that  includes 
information  describing  the  Program. 
NASD  members  may  include  the 
required  information  on  customer 
account  statements  or  in  another  type  of 
publication.  Under  NASD  Rule  2280(b). 
membos  that  do  not  carry  customer 
accounts  and  do  not  hold  customer 
funds  or  securities  are  exempt  from  the 
requirements  of  NASD  Rule  2280(a)." 

nL  Summary  of  Comments 

Two  comment  letters  were  received 
regarding  the  filing. '  Both  commenters 
are  introducing  brokers  that  do  not  carry 
customer  accounts  or  bold  customer 
funds  or  securities.  The  commenters 
stated  that  because  they  do  not  provide 
customer  account  statements  or 
correspond  directly  with  their 
customers,  compliance  with  the 
proposal  would  require  a  special  annual 
mailing  that  would  impose  significant 
costs  on  their  firms.  In  particular.  MML 
argued  that  it  would  spend 
approximately  $1  million  annually  to 
comply  with  the  proposal.^o  In  response 
to  the  commenters'  concerns,  the  NASD 
indicated  that  it  would  advise  the 
commenters  that  they  could  comply 
with  the  proposal  \fy  providing 
information  about  the  Program  to  the 
customer  at  the  time  of  the  customer's 
purchase. ^^  Amendment  No.  1,  which 
exempts  fitim  the  rule  brokers  that  do 
not  carry  customer  accounts  and  do  not 
hold  customer  funds  or  securities, 
supersedes  the  NASD's  June  18  Letter. 

IV.  Diacttssion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
niles  and  regidations  thereunder 
applicable  to  the  NASD,  and.  in 
particular,  with  the  requirements  of 
Section  15A(b)(6)"  and  15A(i)." 
Section  15A(b)(6)  requires,  in  part,  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  protect  investors  and 
the  public  interest.  Section  15A(i) 
requires  the  NASD  to:  (1)  Establish  and 


•Saa  rtiiiaiiilaiaiil  No.  1.  supra  note  S. 

•Saa  PFS  Ijattar  and  MML  Latter,  supra  note  4. 

>«See  MML  Letter,  supra  note  4. 

"  See  Letter  from  Craig  L.  Landauer,  Aaaociata 
Ganaral  Counsel.  NASDR.  to  Katharine  A  England. 
Aaaiatant  Director.  Division.  SEC  Ouna  18, 1997) 
CJuna  18  Letter"). 

"  IS  U.S.C  78o-3(bXe)  (1988). 

"  15  U.S.C  78o-3(i)  (1988  ft  Supp.  1992).  In 
approving  the  rule,  the  Commisaion  has  coiuiderad 
the  proposed  rule's  impact  on  effideocy, 
competition,  and  capital  formation.  IS  U.S.C  78c(i). 


maintain  a  toll-free  telephone  listing  to  ' 
receiving  inquiries  regarding 
disciplinary  actions  involving  the 
NASD's  members  and  their  associated 
persons;  and  (2)  promptly  reepond  to 
such  inquiries  in  writing.  By  requiring 
broker-dealers  that  carry  customer 
accounts  to  provide  customers,  at  lecut 
on(»  each  calendar  year,  with  written 
information  regarding  the  NASDR 
Program  hotline  number,  the  NASDR's 
web  site  address,  and  a  statement 
regarding  the  availability  of  an  investor 
brochure  describing  the  Program,  the 
proposal  will  help  to  publicize  the 
availability  of  the  NASDR's  Program 
and  may  increase  investor  use  of  the 
Program.  As  a  result  of  increased 
investor  use  of  the  Program,  a  greater 
number  of  investors  will  obtain 
information  about  the  disciplinary 
histories  of  NASD  members  and  their 
associated  persons.  This  information 
will  help  investors  determine  whether 
to  conduct,  or  to  continue  to  conduct, 
business  with  a  NASD  member  or 
associated  person  of  the  member. 

The  Commission  finds  that 
Amendment  No.  1  to  the  proposal  is 
reasonable  and  consistent  with  the  Act. 
Amendment  No.  1  exempts  from  the 
proposal  brokers  that  do  not  cany 
customer  accounts  and  do  not  hold 
customer  funds  or  securities.  The 
Commission  believes  that  it  is 
reasonable  to  exempt  six:h  brokers  frxjm 
the  proposal  because,  according  to  the 
commenters.  the  proposal's 
requirements  would  impose  significant 
costs  on  such  brokers.  In  addition,  the 
Commission  understands  that  the 
customers  of  brokers  that  do  not  carry 
customer  accounts  and  do  not  hold 
customer  funds  or  securities  will  receive 
the  information  required  under  the 
proposal  from  a  clearing  broker  or  fitim 
the  broker  that  carries  the  customer's 
account^* 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  the 
proposal  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Specifically,  the  Commission  finds  that 
Amendment  No.  1  strengthens  the 
NASD's  proposal  by  ensuring  that  the 
proposal  does  not  impose  prohibitive 
expenses  on  broker-dealers  that  do  not 
carry  customer  accounts  and  do  not 
hold  customer  funds  or  securities. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 


**  Telephone  conversation  among  |ohn  Raaaaajr, 
NASDR.  and  Craig  Landauer.  Associate  Genatal 
Counsel.  NASDR.  and  Katherine  England.  Assistant 
Director.  Division.  Commission,  and  Yvonne 
Fralicelli.  Attorney.  Division.  Commission,  on 
September  9.  1997. 


Federal  Register  /  Vol.  62,  No.  179  /  Tuesday,  September  16,  1997  /  Notices 


48891 


1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Setnirities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  th«n 
those  that  may  be  withheld  frxmi  the 
public  in  accortlance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refiarence 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-44ASD-97-10  and  should  be 
submitted  by  October  7, 1907. 

h  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-NASD-97- 
10),  as  amended,  is  approved. 

For  the  CommisMon,  by  ths  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Maigwat  R  McFarlaad. 

Deputy  SecxeUuy. 

[FR  Doc  97-24S42  Filed  »-lS-«7: 8:45  am) 


SECURfTIES  AND  EXOHANQE 


•7-10) 


Na  9«-aM»6;  Rto  Na  SR-4IYSE- 


Approving  PropoMd  Bute  CtMfig*  by 
Hw  Nmv  Yorit  Slock  Exctwnga^  Inc. 
nclrting  to  Amendment  to  Rule 
104.10(5)  ndting  to  Spccllim 
Establishing  a  Position  In  Spocialty 
Stocks 

September  9. 1997. 

L  Istroduction 

On  March  25. 1997.  the  New  Yoric 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  die  Securities  Exchange  Act 
of  1934  ( "Act") ».  and  Rule  19b-4 
thereunder,'  the  proposed  rule  change 
to  permit  specialists  to  engage  in  certain 
tj^MS  of  transactions  by  removing 
existing  restrictions  that  currenUy  limit 


the  ability  of  specialists  to  engage  in 
such  transactions  when  establishing  or 
increasing  a  position  in  their  specialty 
stocks.3  Notic»  of  filing  appeared  in  the 
Federal  Register  on  May  12. 1997.«  No 
comment  letters  were  received 
concerning  the  proposed  rule  change. 
This  ordw  approves  the  NYSE's 
proposal. 

n.  DesulyU<m  of  tlw  Propoeal 

The  NYSE,  pursuant  to  Rule  l9i>-4  of 
the  Act.  proposes  to  amend  NYSE  Rule 
104.10(5)(i)  to  mnove  certain 
restrictions  on  specialists'  ability  to 
establish  or  increase  their  positions  in 
their  specialty  stocks. 

Purpoee 

NYSE  Rule  104  governs  specialists' 
dealings  in  theu  specialty  stocks.  In 
petticular,  NYSE  Rule  104.10(5)(i) 
describes  certain  types  of  transactions  to 
establish  or  increase  a  specialist's 
position  wrhich  are  not  to  be  effected 
unless  they  are  "reason^ly  necessary  to 
render  the  specialist's  position  adequate 
to"  the  needs  of  the  market 
Additionally,  these  types  of  transactions 
require  floor  official  approval  unless 
they  are  conducted  in  "less  active 
maricets"  where  such  transactions  are  an 
essential  part  of  a  proper  course  of 
dealings  and  where  tl»  amount  of  stock 
involved  and  the  price  change,  if  any. 
are  normal  in  relation  to  the  market' 
Coirantly.  such  restrictions  apply 
equally  to  transactions  that  are 
beneficial  to  the  market  by  being  against 
the  mariiet  trend.  The  Exchange  is 
proposing  to  apply  these  restrictions 
only  to  those  transactions  that  are 
disadvantageous  to  the  market  by  being 
with  the  market  trend. 

Specifically,  the  revision  to  NYSE 
Rule  104.10(5)(i)(B)  would  continue  to 
prohibit  a  specialist  from  establishing  or 
intneasing  his  or  her  long  position  by 
purchasing  more  than  50%  of  the  stock 
offered  for  sale  in  the  market  on  a  zero- 
plus  tick  (i.e..  at  a  price  equal  to  the  last 
sale  and  dwve  the  previous  difilnent 
price  sale).*  Thoe  would  no  longer, 
however,  exist  an  express  restriction  on 
purchasing  stock  on  a  zero-minus  tick  to 
establish  or  increase  a  position.  The 
NYSE  believes  that  purchases  on  zero- 
minus  ticks  are  against  the  market  trend 
and  are  perceived  as  being  beneficial  to 
the  market^ 


Na38S74 


»15U.S.C78s(bM2). 
••17  era  20O.3O-3(aXl2). 
•  15  V3S.C  78«(bXl). 
>17Cra24ai9b-«. 


*  See  Securities  Excbangi  Act  I 
(May  5. 1997). 

♦62  FR  25984  (May  12, 1997). 

■See  NYSE  Rule  104.10(5)(i). 

■  A  plus  tick  is  a  price  above  the  price  of  the  laat 
preceding  sale. 

'  A  minus  tick  is  a  price  below  the  price  of  the 
laat  preceding  sale. 


Paragraph  (C)  of  NYSE  Rule 
104.10(5Ki)  would  be  deleted  to  permit 
a  specialist  to  establish  or  iniseese  his 
or  her  short  position  by  selling  stock  to 
the  bid  without  restriction  on  a  zero- 
plus  tick.  The  NYSE  believes  that  these 
transactions  are  beneficial  to  the  market 
by  being  against  the  market  trmd  in 
nature.  Short  sales  on  zero-minus  ticks 
will  continue  to  be  prohibited  pursuant 
to  SEC  Rule  lOa-1  under  the  Act  and 
Exchange  Rule  440B.« 

The  proposed  amendments  are 
intended  to  enhance  the  specialist's 
ability  to  deal  for  his  or  her  own 
account  to  provide  support  to  the 
market  Under  the  proposed  rule 
change,  specialists  will,  to  a  greater 
degree,  be  able  to  countw  the  market 
trend  in  a  stock  through  efbcting 
proprietary  transactions  that  are  against 
the  market  trend.  The  NYSE  believes 
that  in  today's  markets,  characterized  by 
increased  volatility  and  institutional 
activity,  the  use  of  dealer  capital  in  this 
bafaion  can  add  liquidity  in  •  manner 
beneficial  to  die  market 


m. 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with 
Section  6(bX5)  of  the  Act*  The 
Commission  believes  the  propoeal  is 
consistent  %vith  the  Section  6(bX5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  ^ist 
and  equitable  principals  of  tnde. 
remove  impediments  to  and  perf^  the 
marhAniam  of  a  free  and  open  market 
and,  in  general,  protect  investors  and 
the  public  interest,  promote  efficiency, 
competition  and  capital  formation.*** 
The  Commission  also  believes  that  the 
proposal  is  consistent  with  Section 
11(b)  of  the  Act  and  Rule  llb-1 
thereunder,!*  which  allow  exchanges  to 
promulgate  rules  relating  to  specialists 
in  order  to  maintain  Ctir  and  orderly 
Biari»ts. 

Both  the  Act  and  NYSE  Rules  reflect 
the  crucial  role  played  by  specialists  in 


■Long  sales  on  zero-minus  ticks  would  not  be 
deemed  "to  establish  or  increase  a  position." 
Rather,  such  sales  are  deemed  liquidating 
transactions  and  are  addreaaed  by  NYSE  Rule 
104.10(6).  See  Securities  Exchange  Act  Ralaaaa  No. 
31797  (January  29.  1993)  58  FR  7277  (February  5, 
1993)  (approval  order  permitting  specialists  to 
"raliquify"  a  dealer  poaitioD  by  selling  long  on  a 
taro-minus  tick  or  by  purchasing  to  cover  a  short 
position  on  a  zero-plus  tick  without  Floor  Official 
approval).  ^-^ 

•15U.S.C781: 

»•  15  U.S.C  78(c). 

"  IS  U.SX:  TSk  and  17  CFK  24ailb-l(aX2). 
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providing  stability,  liquidity  and 
continuity  in  the  Exchange's  auction 
market  Recognizing  the  importance  of 
the  specialist  in  the  auction  market,  the 
Act  and  NfYSE  Rules  impose  stringent 
obligations  upon  specialists.^^  Primary 
among  these  obligations  are  the 
requirements  to  maintain  Eair  and 
orderly  markets  and  to  restrict  specialist 
dealings  to  those  that  are  "reasonably 
necessary"  in  order  to  maintain  a  Eair 
and  orderly  market*' 

The  importance  of  specialist 
performance  to  the  quality  of  markets 
was  highlighted  during  the  1987  and 
1989  market  breaks.  In  The  October 
1987  Market  Break  Report  ("1987 
Report"),  the  Division  examined 
specialist  performance  on  the  NYSE  on 
October  19  and  20,  1987. »*  The  Division 
found  that,  during  periods  of  the 
greatest  volatiUty  in  1987,  particularly 
on  October  19. 1987,  NYSE  specialists 
had  to  act  as  the  primary,  or  sometimes 
the  only,  buyers  for  many  of  the 
specialty  stocks  because  of  the  lack  of 
buying  interest  by  upstairs  firms.*'  The 
increased  volimie  of  order  flow,  coupled 
with  the  lack  of  participation  on  the  part 
of  the  upstairs  firms,  resulted  in  NYSE 
specialists  having  to  take  large  dealer 
positions.*^  Although  many  NYSE 
specialists  appeared  to  perform  weU 
under  the  adverse  conditions,  specialist 
performance  during  this  period  varied 
widely. 

The  Division  also  examined  NYSE 
specialist  performance  during  the 
volatile  conditions  of  October  13  and 
16, 1989.  The  Division  found  that 
specialist  performance  during  that  time 
was  similar  in  many  respects  to 
specialist  performance  during  the  1987 
market  br^k.*^  Specifically,  the 
Division  found  that,  during  these  two 
periods  of  extreme  market  volatility, 
specialists  were  confronted  with 
extraordinary  order  imbalances  that 
required  unprecedented  capital 
commitments.*^  As  in  October  1987, 
specialists  as  a  whole  on  October  13. 


1989  were  substantial  buyer  in  the  face 
of  heavy  selling  pressure,  although 
performance  varied  among  specialists. 

Both  the  1987  Report  and  the  1989 
Analysis  reaffirmed  the  importance  of 
specialist  participation  in  countering 
market  trends  during  periods  of  market 
volatility.  At  the  same  time,  the  reports 
emphasized  the  importance  the 
Commission  placed  on  the  NYSE's 
ability  to  ensure  that  all  specialists 
comply  with  their  affirmative  and 
negative  market  making  obligations 
durinig  such  periods.*" 

The  C]ommission  recognizes  that 
market  conditions  may  exist  at  times 
where  it  is  necessary  or  desirable  to 
provide  specialists  with  additional 
flexibility  in  establishing  or  increasing  a 
position  in  order  to  facilitate  their 
ability  to  maintain  fair  and  orderly 
markets,  particularly  during  unusual 
market  conditions.  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  for  the  NYSE  to  remove 
those  provisions  of  Rule  104.10{SMi) 
that  require  floor  official  approval  for 
certain  specialist  purchases  on  zero- 
minus  ticks  and  specialist  sales  on  zero- 
plus  ticks.'"  The  proposed  changes  may 
allow  specialists,  during  periods  of 
market  volatility,  to  keep  any  general 
price  movements  orderly,  thereby 
furthering  the  maintenance  of  bh  and 
orderly  markets  consistent  with 
Sec^ons  6  and  11  of  the  Act.  The 
Commission  emphasizes,  however,  that 
the  expanded  flexibility  afforded  to 
specialists  by  the  proposal  merely 
obviates  the  ciurent  required  floor 
official  approval  for  the  affected 
transactions  and  does  not  reflect  that  all 
specialist  purchases  on  zero-minus  ticks 
and  sales  on  zero-plus  ticks  are 
appropriate.  Notably,  specialists  remain 
subject  to  their  "negative  obligations." 
specifically,  the  requirement  that 


u  Rule  1  ib-l  under  the  Act.  17  CFR  240.11l>-l 
and  NYSE  Rule  104. 

"  17  CFR  240.11b-l(aX2). 

>«  See  1967  Report.  February  1988  at  xvii.  4-1. 

>■  See  1987  Report.  4-23  to  4-24  and  4-26,  to  4- 
27.  Ganerally.  "upataita  finna,"  or  block  trading 
daaka  of  large  fatokardaalan  (as  oppoaed  to 
specialists  and  other  traders  on  the  NYSE  Flooi). 
can,  at  times,  provide  an  additional  source  of 
liquidity  for  NYSE-listed  issues  through  their 
trading  activities.  During  the  1987  market  break, 
however,  particularly  on  October  19, 1987.  very 
little  buying  was  eSected  by  upstairs  firms,  forcing 
specialists  to  be  the  contra-side  to  large  blocks  of 
stock. 

••See  1967  Report  at  4-58. 

"See  Market  Analysis  of  October  13  and  18. 1989 
("1989  Analysis")  at  3-4  and  33-44. 

'•  See  1987  Report  at  4-S  and  1080  Report  at  23- 
26. 


••A  specialist's  dealer  raapoosibUlties  conaiat  of 
"afBrmative"  and  "negative"  obligations.  In 
accordance  with  their  affirmative  obligations, 
specialists  are  obligated  to  trade  for  their  own 
accounts  to  minimize  order  disparities  and 
contribute  to  continuity  and  deputy  in  the  market. 
Conversely,  pursuant  to  their  negative  obligationa, 
specialists  are  precluded  from  trading  for  their  own 
accounts  unless  such  dealing  is  necessary  for  the 
maintenance  of  a  fair  and  orderly  market.  In  view 
of  these  obligaboos.  the  price  trend  in  a  security 
should  be  determined  not  by  specialist  trading  but 
by  the  movements  of  the  incoming  orders  that 
initiate  these  tradea. 

>oThe  Commisaion  notes  that  Rule  104.10(S)(i) 
currently  only  requires  floor  official  approval  for 
purchases  or  sales  at  a  price  equal  to  the  last  sale 
price  when  all  or  substantially  all  the  stock  offered/ 
bid  on  the  limit  order  book  represents  all  or 
substantially  all  the  stock  offered/bid  in  the  market 
Moreover,  the  rule  currently  does  not  require  floor 
official  approval  of  such  transactions  if  they  are 
eflacted  in  "leas  active  markets"  where  they  are  an 
aaaantinl  ptart  of  a  proper  course  of  dealings  and 
wiian  the  amount  of  stock  involved  and  the  price 
-''"g-  if  any,  are  nonnal  in  relation  to  the  market. 


specialists  are  precluded  bom  trading 
for  their  own  account  unless  such 
dealing  is  necessary  for  the  maintenance 
of  a  fair  and  orderly  market.'* 

Finally,  the  Commission  believes  that 
the  NYSE's  established  surveillance 
procedures  and  criteria  should  allow  the 
Exchange  to  monitor  specialist 
compliance  with  NYSE  Rule 
104.10(5)(i).  More  specifically,  the 
Commission  expects  the  NYSE  to 
monitor  carefully  compliance  with  the 
pnxsdures  of  NYSE  Rule  104  as 
required  under  Section  19(g)  of  the 
Act" 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  NYSE's 
proposal  to  permit  specialists  to  engage 
in  certain  types  of  transactions  by 
removing  existing  restrictions  that 
currently  limit  specialists  when 
establishing  or  increasing  a  position  in 
their  specialty  stocks  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,  that  die 
proposed  rule  change  (SR-NYSE-10).  as 
amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Ragulation,  piusuant  to  delagptad 
•uthority.*^ 

Margarat  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc  97-24543  Filed  9-15-07;  8:45  am) 


SMALL  BUSINESS  ADMINISTRATK)N 

Declaration  of  Disaster  *2965:  Stale  of 
MicniQan,  Amenamein  vie 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  September 
4,  1997,  the  above-numbered 
Declaration  is  hereby  amended  to 
extend  the  deadline  for  filing 
applications  for  physical  damage  as  a 
result  of  this  disaster  to  September  23, 
1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
April  13. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  59002  and  59008.) 


>i  In  addiHon,  NYSE  Rule  104.10(5)(i)  clearly 
requires  that  covered  transactions  must  be 
I— aonahly  necessary  to  render  the  specialiat's 
position  adequate  to  such  needs. 

"Section  19(g)  of  the  Act  requires  every  self- 
regulatory  organization  to  comply  with,  and  enforce 
compliance  with,  the  Act  the  rules  thereunder  and 
its  own  rulea. 

"  17  CFR  200.3O-3(aNl2). 
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Dated:  Septamber  8, 1997. 

■anardKaUk. 

AstodateAdmatutratorfbrlXaaster 
Assigtance. 

[fR  Doc.  97-24510  Filed  9-15-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 
ICaO97-0S1] 

NSHonai  Offahore  Safety  Adviaory 
Committaa 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 


r:  The  National  OfEdiore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  issues  relating  to 
ofbhore  safety.  The  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  of  NOSAC  will  be 
held  on  Thursday,  October  23. 1997 
from  8:30  ajn.  to  2:30  pjn.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  October  9, 1997. 
ADOnesSES:  The  NOSAC  meeting  will  be 
held  at  Transocean  Ofbhore  Inc.,  4 
Greenway  Plaza,  Room  ClOO.  Houston. 
Texas.  Written  material  and  requests  to 
make  oral  presentations  should  be  sent 
to  Captain  R.L.  Skewes.  Commandant 
(G-MSO).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington.  DC  20593-0001. 
FOR  RmrHER  WroniiATION  CONTACT: 
Captain  R.L.  Skewes,  Executive  Director 
of  NOSAC,  or  Mr.  Jim  Magill,  Assistant 
to  the  Executive  Director,  telephone 
(202)  267-0214.  bx  (202)  267-4570. 
SUPPLEMBNTAIIY  MFONMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Introduction  and  swearing-in  of 
new  members. 

(2)  Progress  report  from  the 
Prevention  Through  People 
Subcommittee. 

(3)  Progress  report  from  the 
Subcommittee  on  Pipeline.  Free 
Anchorages  for  Mobile  OSshore  Drilling 
Units  (MODUs).  Liftboats  and  Vessels. 

(4)  Status  report  on  revision  of  33  CFR 
Subchapter  "N",  Outer  (Continental 
Shelf  Regulations. 

(5)  Status  report  on  the  Final  Rule  of 
46  CFR  Subchapter  "L"  on  Ofbhore 
Supply  Vessels  (OSVs)  and  Liftboats. 

(6)  Report  on  issues  concerning  the 
International  Maritime  Organization 


(IMO)  and  the  International 
Oraanization  of  Standardization  (ISO). 

(7)  Status  report  from  Safsty 
Rmilatoiy  Reform  Subcommittee. 

(8)  Report  from  subcommittee  on  Big 
"L"  OSVs.  Crew  Boats.  Alternate 
Tonnage  and  Licensing  of  OSVs. 

PrDoednral 

The  meeting  is  open  to  the  public.  At 
the  Chairperson's  discretion,  members 
of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  the 
Executive  Director  no  later  than  Octobor 
9, 1997,  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  October  9, 
1907.  If  you  %vould  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  Committee  or  Subconunittee  in 
advance  of  the  meeting,  please  submit 
25  copies  to  the  Executive  Director  no 
later  than  October  9. 1997. 

Infonaation  oa  Serricas  far  ladhidiiab 
WUhPisalifflfti— 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Assistant  to  the 
Executive  Director  as  soon  as  possible. 

DMsd:  September  10. 1997. 
loaaphLA^alo. 

Directort^  Standards.  Marirte  Safety  arid 

Eitvironmental  Protection. 

[FR  Doc.  97-24571  FUad  9-lS-e7: 8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvIaUon  Adtnlnlatration 
(Docfcst  No.  MMq 

Airport  PrfvatizatlOR  Pilot  Program: 
AppttcaUon  Procedufea 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  final  application 
procedures. 

niMMiRY;  Section  149  of  the  Federal 
Aviation  Authwization  Act  of  4996 
establishes  an  airport  privatization  pilot 
program,  and  authorizes  the  Department 
of  Transportation  to  grant  exemptions 
from  certain  Federal  statutory  and 
regulatory  requirements  for  up  to  five 
airport  privatization  projects.  A  request 
for  particifiation  in  the  airport 
privatization  pilot  program  will  be 
initiated  by  the  filing  of  either  a 
preliminary  or  final  application  for 
exemption  with  the  FAA,  This 
statement  identifies  the  issues  the 
Department  will  consider  in  granting 


exnnptions  and  approving  the  transfer 
of  a  public  use  airport  under  the 
program;  it  also  describes  die 
application  procedures  to  be  used  by 
interested  public  airport  sponsors  and 
private  parties  to  apply  for  an 
exemption  under  the  program. 

iMTEt:  This  policy  is  effective  on 
publicatitm.  With  exception  noted 
below,  preliminary  and  final 
applications  for  exemption  will  be 
accepted  or  after  December  1, 1997,  and 
will  be  handled  on  a  first-come  first- 
served  basis  until  the  limits  of  section 
47134  are  reached.  An  otherwise 
qualifying  preliminary  or  fin«1 
application  for  exemption  will  be 
accepted  before  December  1, 1997,  if  the 
sponsor  has  issued,  on  or  before  the  date 
of  publication  of  this  notice,  a  fennal 
solicitation  or  request  for  proposals  fat 
the  sale  or  lease  of  an  airport  All 
applications  will  be  evaluated  in  the 
ordn  of  receipt 

FOR  FURTHER  MFORMATION  CONTACT: 
Benedict  D.  Castellano  Manager,  (202- 
267-6728)  or  Kevin  C  Willis  (202-267- 
8741)  Airport  Safety  and  Compliance 
Branch.  AAS-310,  Federal  Aviation 
Administration.  800  Independence  Ave. 
SW..  Washington.  DC  20591. 


ARV 


,tion: 


IntrediiftioB  and  Background 

This  notice  of  application  procedures 
to  be  used  by  ^pUcants  for  an  airport 
privatization  project  is  being  published 
pursuant  to  section  149  of  the  Federal 
Aviaticm  Administration  Authorization 
Act  of  1996.  Public  Law  104-264 
(Octobo-  9, 1996)  (1996  Reauthorization 
Act),  which  adds  a  new  section  47134 
to  Title  49  of  the  U.S.  Code.  Section 
47134  authorizes  the  Secretary  of 
TVanspcutation.  and  duough  del^ation. 
the  FAA  Administrator,  to  exempt  a 
sponsor  of  a  public  use  airport  that  has 
received  Federal  assistance,  from  certain 
Federal  requirements  in  connection 
with  the  privatization  of  the  airport  by 
sale  or  lease  to  a  private  party. 
Specifically,  the  Administrator  may 
exempt  the  sponsor  from  all  or  part  of 
the  requirements  to  use  airport  revenues 
for  airpwt-related  purposes,  to  pay  beck 
a  portion  of  Federal  grants  upon  the  sale 
of  an  airpcHt.  and  to  return  airport 
property  deeded  by  the  Federal 
Government  upon  transfer  of  die  airport 
The  Administrator  is  also  authorized  to 
exempt  the  private  purchaser  or  lessee 
from  the  requirement  to  use  all  airport 
revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport 
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In  addition  to  identifying  the 
application  procsduies,  this  notice 
discusses  the  issiMS  the  FAA  will 
consider  in  determining  whether  to 
approve  an  application  for  an 
exemption  under  section  47134  and 
other  Federal  requirements  for  airport 
operation.  The  term  "public  sponsor"  is 
used  in  this  document  to  mean  the 
governmental  agency  or  authority  that 
currently  owns  or  operates  a  public 
airport  and  proposes  to  sell  or  lease  it 
to  a  private  purchaser  or  lessee.  The 
term  "private  operator"  is  used  to  refer 
to  a  private  firm  or  firms  that  propose 
to  purchase  or  lease  a  public  airport 
under  the  program;  the  term  "applicant" 
means  all  of  the  parties  jointly 
participating  in  the  application  for 
privatization  of  a  particular  airport. 

Requirements  for  TroMufm  of  a 
FedemUy-Assuted  Public  Airport 

A  request  for  transfer  of  the  operation 
of  an  airport  from  an  existing  public 
sponsor  to  a  new  operator,  whethM^  ^^  ^ 
public  or  private,  requires  FAA 
approval.  The  request  for  exemption 
under  §  47134  would  be  considered  in 
conjunction  with  existing  approval 
requirements  and  processes. 

Grant/Deed  Conditions 

Airport  sponsors  receiving  Federal 
assistance  under  a  grant  program  or 
through  donation  of  surplus  property 
agree  as  a  condition  of  the  assistance  to 
obtain  FAA  approval  before  transferring 
control  or  ownership  of  the  airport  to 
another  party.  For  example.  Assurance 
No.  5.b.  in  the  Airport  Improvement 
Program  (AIP)  grant  agreements 
provides  that  a  sponsor  will  not  sell, 
lease,  or  otherwise  transfer  any  part  of 
its  title  or  other  interests  in  the  airport 
propoty  subject  to  the  grant  assurances, 
for  the  duration  of  the  term  of  the  grant 
agreement,  without  approval  by  the 
Secretary.  Assiirance  No.  5  further 
provides  that  the  sponsor  and  the 
transferee  approved  by  the  Secretary 
shall  insert  in  the  contract  or  dociunent 
transferring  the  sponsor's  interest,  and 
make  binding  upon  the  transferee,  all  of 
the  terms,  conditions  and  assurances 
contained  in  the  sponsor's  grant 
agreement  Similar  conditions  are 
written  into  the  deeds  of  conveyance  for 
Federal  surplus  property  donated  to  an 
airport  sponsor. 

'The  FAA  expects  that  applications 
will  include  a  statement  that  the  new 
owner/operator  will  assume  the 
obligations  of  the  original  sponsor  under 
existing  grant  agreements  or  deeds.  The 
FAA  will  consider  whether  the  new 
owner/ operator  has  the  powers  and 
authority  to  fulfill  its  obligations  under 
the  assurances. 


Regulatory  Requirements 

An  operator  of  an  airport  receiving  air 
service  by  aircraft  with  more  than  30 
passenger  seats  must  hold  an  FAA 
operating  certificate  under  14  C.F.R. 
Part  139.  Authority  to  certificate  airports 
served  by  aircraft  with  9  or  more 
passenger  seats  was  granted  to  the  FAA 
in  the  1996  Reauthorization  Act  FAA 
operating  certificates  are  not 
transferable;  a  new  operator  of  a 
certified  airport  must  obtain  a  new 
certificate  issued  by  the  FAA. 

Section  47134 

Section  47134  contains  specific 
provisions  for  issuance  of  an  exemption 
in  connection  with  a  transfer  of  airport 
operation.  These  conditions  supplement 
and  to  some  extent  overlap  the  fectors 
that  FAA  would  consider  under 
Assurance  No.  5.b.,  but  do  not  replace 
other  requirements  for  approval  of  an 
airport  bransfar.  In  summary,  section 
47134(c)  provides  that  the 
Administrator  may  issue  exemptions  to 
a  public  sponsor  and  a  private  sponsor 
only  if  the  Administrator  finds  that  the 
sale  or  lease  agreement  contains 
provisions  satisfactory  to  the 
Administrator  to  ensure  that 

(1)  The  airport  will  continue  to  be 
available  for  public  use  on  reasonable 
terms  and  conditions  without  unjust 
discrimination; 

(2)  The  operation  of  the  airport  will 
not  be  interrupted  if  the  private  operator 
experiences  bankruptcy  or  other 
financial  difficulty; 

(3)  The  private  operator  will 
"maintain,  improve,  and  modernize" 
airport  fecilities  through  capital 
investments,  and  submit  a  plan  for  these 
actions; 

(4)  Airport  fees  imposed  m  air 
carriers  will  not  increase  fester  than 
inflation  unless  a  higher  amount  is 
approved  by  at  least  65  percent  of  the 
air  carriers  using  the  airport  and  the  air 
carriers  having  at  least  65  percent  of  the 
landed  weight  of  aircraft  at  the  airport 

(5)  The  percentage  of  increase  in  fees 
imposed  on  general  aviation  operators 
will  not  exceed  the  percentage  increase 
in  fees  imposed  on  air  carriers; 

(6)  Safety  and  security  will  be 
maintained  "at  the  highest  possible 
leveU:" 

(7)  Adverse  efiiacts  of  noise  from 
operations  at  the  airport  will  be 
mitigated  to  the  same  extent  as  at  a 
public  airport: 

(8)  Adverse  effects  on  the 
environment  &t>m  airport  operations 
will  be  mitigated  to  the  same  extent  as 
at  a  public  airport  and 

(9)  Any  collective  bargaining 
agreement  that  covers  airport  employees 


and  is  in  effect  on  the  date  of  the  sale 
or  lease  of  the  airport  will  not  be 
abrogated  by  the  sale  or  lease. 

In  addition,  the  Administrator  must 
find  that  the  transfer  will  not  result  in 
unfeir  and  deceptive  trade  practices  or 
unfeir  methods  of  competition,  and  that 
the  interests  of  general  aviation  users 
are  not  adversely  afiected. 

Number  of  Participating  Airports 

In  establishing  the  privatization  pilot 
program.  Congress  placed  limitations  on 
the  number  and  kind  of  airports  eligible 
to  participate.  Paragraph  4713(dXl) 
provides  that  if  the  applications  of  5 
airports  are  approved,  then  at  least  one 
must  be  a  general  aviation  airport. 
Paragraph  4713CdK2)  provides  that  no 
more  than  one  of  the  airports  approved 
may  be  an  airport  with  more  than  1 
percent  of  total  passenger  boardings  (a 
large  hub  airport),  as  defined  in  49 
U.S.C.  47102(10). 

Nodce  of  Propoeed  AppUcatioa 
Procedures;  DiacussioD  of  ComiiMBts 
Received 

On  April  22. 1997,  the  Federal 
Aviation  Administration  published  in 
the  Federal  Register  a  Notice  of 
Proposed  Procedures  entitled  "Airport 
Privatization  Pilot  Program:  Application 
Procedures,"  proposing  application 
procedures  for  public  sponsfv 
participation  in  the  AirfMut 
Privatization  Pilot  Program  (62  FR 
19638).  The  notice  also  included  a 
disciission  of  issues  involved  in 
reviewing  applications  and  a  notice  of  • 
public  meeting.  The  agency  asked  for 
public  comment  by  June  4. 1997.  The 
FAA  also  solicited  and  received 
comments  at  the  public  meeting  held  on 
May  21, 1997.  Veibatim  transcripts  (d 
the  meeting  have  been  included  in  the 
docket  of  this  proceeding. 

The  Agency  received  more  than  22 
written  comments  to  the  Notice  of 
proposed  application  procedures. 
Comments  were  received  from  such 
organizations  and  individuals  as; 
Aircraft  Owners  and  Pilots  Association, 
(AOPA):  Air  Line  Pilots  Association. 
(ALPA);  Air  Transport  Association, 
(ATA);  Airport  Commission  City  and 
County  of  San  Francisco;  Airports 
rminril  Intemational-North  America, 
(ACl-NA);  Airport  Group  International, 
(AGI);  Allegheny  County  Department  of 
Aviation;  American  Association  of 
Airport  Executives,  (AAAE);  BAA  USA. 
Inc.;  Infrastructure  Management  Group, 
(IMC);  Johnson  Controls;  Landrum  and 
Brown;  National  Air  Transportation 
Association,  (NATA);  National 
Organization  to  Insure  A  Sound 
Controlled  Enviromnent,  (NOISE):  New 
York  State  Department  of 
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Transportation,  (NYSDOT);  Sam  Stuart 
of  Pro  Air  Partner  Inc.;  Public  Employees 
Department,  AFL-CIO.  Reason 
Foimdation;  Scenic  Hudson;  Mr. 
Charles  Spence;  Stewart  Park  &  Reserve 
Coalition;  Transportation  Trades 
Depwutment.  AFL-CIO  (TTD). 

The  summary  of  comments  is 
intended  to  represent  the  general 
divergence  of  industry  views  on  various 
issues.  It  is  not  intended  to  be  an 
exhaustive  restatement  of  the  comments 
received.  All  comments  received  were 
considered  by  the  FAA  even  if  not 
specifically  identified  in  this  summary. 
In  addition  to  specific  changes  noted  in 
the  discussion  of  the  issues,  the  FAA 
has  made  editorial  changes  throughout 
the  application  procedures  to  enhance 
readalHlity  and  clarity.  The  Notice  of 
Proposed  Procedures  iiududed  a 
discussion  of  issues  that  would  be 
considered  by  the  FAA  in  reviewing 
applications  and  granting  exemptions 
(62  FR  at  19641-19645).  This  notice 
addresses  comments  on  that  discussion, 
but  does  not  repeat  the  separate 
discussion  of  those  issues. 

Application  Procedures 

Required  Report  to  Congress 

Coounents.-  A  number  of  comments 
suggest  changes  in  the  reporting 
requirement  to  Congress.  Allegheny 
County  Department  of  Aviation  suggests 
the  FAA  initiate  a  dialogue  with 
industry  groups  to  identify  potential 
measures  of  success  to  monitor  and 
evaluate  the  program.  Several 
conunenters  siiggest  that  industry 
conunents  should  be  solicited  annually 
and  the  FAA  report  to  Congress  on  die 
efficacy  of  privatization  and  the  pilot 
program.  The  Transportation  Trndes 
Department  AFL-CIO  suggests  that  the 
FAA  should  address  employee  and 
collective  bargaining  relationships  in 
the  two  year  report  to  Congress;  the 
report  should  address  such  issues  as  the 
■  program's  effects  on  wages  and  working 
conditions,  retention  percentages, 
contracting  out  practices  and  other 
factors  deemed  relevant  The  FAA 
should  also  consider  a  yeariy  reporting 
requirement  to  monitor  the  long  term 
effect  on  employees. 

Discussion:  Tlie  law  requires  the  FAA 
to  provide  a  report  to  Congress  on  the 
Progress  of  implementation  of  the 
program  no  later  than  two  years  after  the 
approval  of  the  initial  application. 
While  the  statute  requires  the  FAA  to 
report  only  on  the  implementation  of 
the  program,  a  considerable  amount  of 
effort  has  been  imdertaken  to  better 
understand  the  potential  impacts  of 
airport  privatization.  During  the  past 
year,  the  agency  has  held  a  numhar  of 


meetings  with  industry  leadera  and 
trade  groups,  both  proponents  and 
opponents  of  airport  privatization,  both 
domestically  and  internationally.  In 
May.  1997.  the  FAA  and  DOT 
conducted  a  public  meeting  to  obtain 
public  testimony  on  the  topic. 

Final  Disposition:  The  FAA  will 
consider  the  public  comments  received 
from  the  notice  combined  with  the 
results  of  the  May  21  public  meeting 
and  the  backgroimd  information 
provided  by  the  industry  in  the 
development  of  the  report  to  Congress. 
The  FAA  does  not  plan  further  notice 
and  comment  on  the  results  of  the 
program  at  this  time,  but  will  consider 
a  public  fbnmi  for  discussion  of 
experience  under  the  program  at  an 
appropriate  time  in  the  future. 

Resale  or  Lease  to  Third  Party 

Comments:  ATA  suggests  that  the 
FAA  should  establish  procedures 
prohibiting  the  resale  of  an  airport  to  a 
third  party  and  mandating  the  reveruon 
of  the  airport  to  the  original  public  - 
entity. 

Discussion:  Approval  of  a  sale  or  lease 
under  section  47134  would  not 
eliminate  the  Federal  obligations  of  the 
private  operates  under  grant  agreements 
to  obtain  FAA  ^proval  for  a  subsequent 
sale  or  lease.  Thraefbre.  a  prohibition  on 
resale  or  sublease  is  unnecessary. 

Final  Disposititm:  The  final 
procedures  do  not  include  a  prohibition 
on  resale  or  subleasing  of  the  airport 

Number  of  Airports  in  Pilot  Program 

Ctxnments:  Landrum  and  Brown,  a 
consulting  firm,  requests  policy 
clarification  on  the  number  and  tjrpe  of 
participating  airports.  Landrum  and 
Brown  believes  that  for  the  five  airports 
selected  for  participation  in  the 
program,  specific  limits  should  be 
plao9d  on  each  hub  classification  (e.g.. 
large,  medium,  and  small  hub)  to  permit 
participation  by  all  airport  hub 
classifications.  FAA  should  also  provide 
guidelines  and  criteria  for  the 
development  of  the  sponsor'-s  request  for 
propoul/quatifications  (RFP/RFQ). 

Discussion:  Congress  did  not  intend 
for  f>articipation  in  the  airpdrt 
privatization  program  to  be  defined 
according  to  airport  hub  classifications 
be3rond  £ose  specifically  identified  in 
section  149.  The  conference  report,  for 
the  bill  which  became  section  149, 
indicates  that  the  program  should  be 
flexible  using  neither  size  or 
geographical  diversify  as  factors  in  the 
selection  of  airports.  H.R  Rep.  104-648 
at  27  (September  29. 1996). 

Final  Disposition:  The  final  policy 
retains  the  original  position  as 


identified  in  die  April  22  Federal 
Register  notice. 

Two  Year  Assessment  Period 

Comments:  Allegheny  Couhfy 
Department  of  Aviation  suggests  that  the 
statutory  two  year  assessment  period 
provides  as  insufficient  time  to  fully 
evaluate  the  impacts  of  the  program.  As 
an  example,  the  counfy  mentioned  a 
typical  capital  development  schedule 
can  have  a  longer  horizon  than  two 
years.  If  the  generation  of  new  capital 
and  investment  is  a  measure  of 
performance,  the  two  year  reporting 
period  does  not  provide  sufficient  time 
tor  determining  results.  The  counfy 
suggests  that  Congress  establish  a  Innp*^ 
horizon  to  permit  a  more  realistic 
assessment  of  the  program. 

Discussion:  The  statute  requires  the 
FAA  to  submit  a  report  to  Congress  not 
later  than  two  years  after  the  approval 
of  the  first  application. 

Final  Disposition:  The  report  to 
Congress  will  be  filed  2  years  from  the 
date  of  the  fint  application. 

Selection  Process 

Ccumnenlls;  A  number  of  comments 
suggest  changes  to  the  selection  process 
and  application  submission  dates.  San 
Francisco  argues  that  the  FAA's  system 
of  "first  come  first  serve"  is  arbitrary 
and  unfeir.  San  Francisco  suggests  that 
the  start  date  of  December  1, 1997, 
shotild  be  delayed  for  three  months  to 
allow  applicants  sufficient  time  to 
prepare  an  exemption  application.  They 
also  suggest  that  the  selection  process  be 
replaced  by  a  lottery  of  pre-qualified 
qiplicants  with  five  airports  selected  by 
a  disinterested  third  parfy. 

Johnson  Controls,  a  private  airport 
operator,  has  two  concerns  with  the 
"first  come  first  serve"  approach.  Their 
first  concern  is  that  the  first  five 
applications  submitted  may  not  be  the 
most  qualified  to  be  indud^  in  the 
program.  Second,  if  more  than  five 
airports  submit  applications  for  the 
December  1  deadline,  some  of  those 
airports  sponsors  and  their  associated 
parties  will  be  forced  to  expend  a  great 
deal  of  preparatory  wori^  and  expense 
with  no  assurance  that  they  will  be  able 
to  obtain  an  exemption.  As  an 
alternative,  Johnson  Controls  suggests  a 
two  step  process.  The  first  step  requires 
the  submittal  of  a  preliminary 
application  consisting  of  a  description 
of  the  procurement  process,  a  copy  of 
the  request  for  proposal  (RFP)  and  a  list 
of  the  airport  owner's  minimum 
requirements.  The  second  step  would 
consist  of  the  FAA  granting  conditional 
qiproval  for  five  airport  sponsors  to 
issue  a  RFP.  A  stand-by  list  would  be 
utilized  should  one  of  the  first  five 
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applicants  be  unable  to  complete  the 
process.  Airport  sponsor  would  have  to 
request  FAA  approval  of  their  final 
applications.  This  selection  process  is 
endorsed  by  Airports  Council 
International  North  America  (Ad-NA) 
and  the  American  Association  of 
Airport  Executives  (AAAE). 

Landrum  and  Brown  wants  both  the 
airport  sponsor  and  private  airport 
operator  to  be  pre-qualified  for 
exemption  and  participation  in  the  pilot 
program.  Airport  Group  International 
(AGI)  propoees  that  interested  airport 
sponsors  submit  an  expression  of 
interest  by  a  date  certain.  The  statement 
would  include  basic  information  about 
the  facility  and  a  feasibility  report 
demonstrating  that  the  economics  of  the 
airport  can  support  privatization.  Based 
upon  this  submittal,  the  FAA  would 
select  five  airports  best  qualified  for 
participation  in  the  program. 
Exemptions  would  be  issued  upon  the 
completion  of  the  solicitation  process. 

The  Reason  Foundation  suggests 
staggered  start  dates  based  upon  airport 
classification.  Under  this  proposal, 
applications  for  genetal  aviation  airports 
would  be  accepted  from  December  1 
onward,  but  approval  would  be  limited 
to  a  irunrimiim  of  two  during  the  initial 
18  months,  while  awaiting  for 
applications  &om  air  carrier  airports. 
Large  and  medium  hub  airports  could 
not  submit  an  application  until  18 
months  later,  all  other  carrim  airports 
would  have  12  months.  This  type  of 
extended  schedule  would  provide  large 
and  medium  hub  airports  a  longer  time 
for  preparation  due  to  the  complexity  of 
preparing  a  request  for  proposals. 

Discussion:  We  agree  with 
coimnenters  that  a  revision  of  the 
selection  procedures  is  warranted.  The 
FAA  drew  on  sev«al  different 
comments  for  development  of  the 
following  two-step  selection  process. 
We  continue  to  believe  applications 
should  be  selected  on  a  first  come  first 
served  basis,  rather  than  a  selection 
process  based  on  criteria  not  found  in 
section  47134.  First,  the  direction  for  a 
report  to  Congress  within  2  years 
indicates  an  interest  in  early 
implementation  of  the  program.  A  first- 
come  first-served  selection  procedure  is 
most  likely  to  meet  this  objective,  as 
would  the  December  1  start  date  for 
applications,  rather  than  a  date  of  12  or 
18  months  hence.  Second,  section  47134 
does  not  provide  specific  authority  or 
guidance  for  comparative  selection  of 
eligible  applications,  should  more  than, 
five  applications  be  received,  based  on 
their  merits  as  privatization  projects. 
However,  FAA  agrees  that  a  two-step 
process,  involving  both  preliminary  and 
final  applications,  would  be  benefiicial 


because  it  will  avoid  a  costly  and 
extensive  process  by  parties  that  will 
turn  out  not  to  be  among  the  first  five 
qualifying  applicants.  Also,  the  FAA 
agrees  with  the  suggestion  for  a  lottery 
procedure  to  the  extent  necessary  to 
assign  priority  to  applications  received 
on  the  same  day. 

Final  Disposition:  As  a  first  step, 
interested  public  sponsors  may  submit  a 
summary  preliminary  application  to  the 
FAA  for  review  and  approval  on  or  after 
December  1, 1997  (with  certain 
exceptions  noted  below).  The 
preliminary  application  will  consist  of: 
a  summary  narrative  of  the  objectives  of 
the  privatization  initiative;  i.e.,  what  the 
sponsor  is  trying  to  accomplish;  second, 
a  description  of  the  process  and 
timetable  to  be  employed  in  selecting  an 
operator;  third,  all  the  information 
required  to  be  included  in  Part  II  of  the 
final  application;  fourth,  airport 
finanr.ial  statements  including  balance 
and  income  statements  for  the  last  two 
reporting  periods;  and  finally,  a 
distribution  ready  copy  of  the  request 
for  proposals  (RFP)  that  the  sponsor  will 
use  in  seeking  a  private  operator. 

The  RFP  must  oe  specincally  for  the 
sale  or  lease  of  the  airport  under  the 
§  47134  Airport  Privatization  Pilot 
Program.  The  document  should  contain 
refnences  to  this  notice  and  the  nine 
statutory  objectives  listed  in  section 
47134(c).  These  preliminary 
applications  will  be  accepted  for  review 
OD  a  first  come  first  serveKi  basis.  The 
FAA  will  review  each  preliminary 
application  and,  if  the  preliminary 
application  is  accepted  for  review,  the 
FAA  will  publish  the  status  of  the 
application  in  the  Federal  Register. 
Filing  dates  for  applications,  for  the 
purposes  of  determining  filing  order 
under  this  program,  will  be  the  filing 
date  of  an  approved  preliminary 
application  or  the  filing  date  of  the  final 
application  if  no  preliminary 
application  is  fileid.  The  FAA  may 
accept  up  to  five  applications.  If  more 
than  five  airports  submit  applications, 
the  FAA  will  establish  a  stand-by  list. 
The  FAA  agrees  to  notify  an  applicant 
within  thirty  days  of  the  filing  of  the 
preliminary  application  whether  the 
application  has  been  accepted  for 
review. 

Once  a  preliminary  application  is 
accepted  for  review,  an  applicant  may 
issue  its  RFP,  select  a  private  operator, 
negotiate  an  agreement  and  submit  a 
final  application  to  the  FAA  for 
approval  Mrithout  competing  with  other 
applicants  for  one  of  the  five  program 
slots.  The  acceptance  for  review  of  the 
preliminary  application  is  time  specific 
and  based  on  the  time  table  submitted 
with  the  preliminary  application. 


Extensions  may  be  granted,  if  the  FAA 
finds  that  the  public  sponsor  is  making 
reasonable  efforts  to  complete  the 
process.  For  applications  received  by 
the  FAA  on  the  same  business  day,  the 
FAA  will  hold  a  public  lottery  to  assign 

priority.  J        ,.     . 

Final  applications  and  preliminary 
applications  will  not  be  accepted  Iwfore 
December  1. 1997,  unless  an  applicant 
has  issued  an  RFP  on  or  before  the  date 
of  publication  of  this  notice.  Applicants 
that  have  already  issued  an  RFP  for 
proposals  for  the  sale  or  lease  of  the 
airport  on  or  before  the  date  of 
publication  of  this  notice  and  have 
selected  a  private  operator  may  submit 
a  final  application  for  review  before 
December  1, 1997.  Applicants  that  have 
issued  the  RFP  but  have  not  selected  a 
private  operator  may  file  a  preliminary 
application  on  or  before  that  date.  When 
a  final  application  is  accepted  for 
review,  the  FAA  will  publish  notice  in 
the  Federal  Register  with  a  60-day 
comment  period. 

The  application  procedures  will  be 
modified  to  reflect  the  changes  to  the 
selection  process. 

Privately  Owned  General  Aviation 
Airports 

Comments:  The  State  of  New  York 
recommends  that  privately  held  general 
aviation  airports  be  excluded  from 
section  47134(a)  because  they  will  not. 
"facilitate  new  forms  of  airport 
ownership"  as  was  intended  by  the 
statute. 

Discussion:  The  statute  provides  no 
basis  for  excluding  privately  owned 
airports.  Privately  owned  airports  are 
curientiy  bound  by  many  of  the  same 
laws,  regulations,  and  grant  assurances 
that  govern  publicly  owned  airports. 
However,  exemptions  under  the 
program  are  granted  only  "to  the  extent 
necessary"  for  the  purposes  listed  in 
§  47134(b)  (2)  and  (3).  It  is  likely  that  no 
exemption  would  be  necessary  for  these 
purposes  in  a  sale  or  lease  of  an  airport 
from  one  private  owner  to  another,  and 
the  FAA  does  not  anticipate  that 
applications  will  be  received  from 
private  sponsors  or  that  such  sponsors 
would  qualify  for  an  exemption  under 
the  standards  of  section  47134. 

Final  Disposition:  The  FAA  will  issue 
exemptions  only  to  the  extent  necessary 
for  the  purposes  listed  in  section 
47134(b)  (2)  and  (3). 

Public  Oatreach 

Comments:  Several  commenters 
requested  that  additional  public 
outreach  efforts  be  written  into  the 
procedures.  NATA  supports  the  idea  of 
publishing  the  application  in  the 
Federal  Register  for  the  solicition  of 
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public  review  and  comment.  AOPA 
wants  the  airport  sponsor  to  implement 
measures  to  improve  the  opportunity  for 
public  comment  from  the  airport's 
general  aviation  community.  AOPA 
suggests  that  the  airport  sponsor  be 
required  to  contact  all  general  aviation 
tenants  individually  by  mail,  to  the 
extent  practical,  and  to  post  a  notice  in 
a  prominent  location  on  the  airport,  to 
notify  all  general  aviation  tenants  of  a 
pending  application  before  the  FAA. 
The  FAA  should  also  conduct  a  public 
hearing  at  each  airport  being  considered 
for  participation  in  the  pilot  program. 
Scenic  Hudson,  Incorporated  and 
Stewart  Park  and  Reserve  Coalition,  two 
community  organizations  with  an 
interest  in  Stewart  International  Airport, 
Newburgh,  New  York,  requested  the 
FAA  to  provide  notification  by  personal 
mail  service  to  interested  parties 
regarding  the  acceptance  of  a  final 
application  with  a  copy  of  the  final 
application  provided  upon  request 
They  also  suggested  that  the  comment 
period  on  each  application  be  for  a 
period  of  90  d^. 

Discussion:  TTie  FAA  supports  efforts 
to  inform  the  public  of  any  expected 
changes  affecting  the  airport 
community.  However  such  efforts  to 
obtain  tenant  participation  and 
comment  are  best  initiated  by  the 
airport  sponsor  in  conjunction  with 
loral  pilot  groups  and  airport  tenant  and 
user  committees. 

The  FAA  expects  that  a  request  for 
Federal  exemption  is  only  one  part  of  a 
complex  process  that  will  involve  a 
considerable  amount  of  preparatory 
work,  will  generally  also  require  the 
sponsor  to  obtain  local  go\  emment 
legislative  and  other  types  of  approval, 
and  in  some  cases  will  require  state 
authorization.  Public  participation  in 
the  process  may  be  required  before  the 
application  is  submitted  to  the  FAA.  In 
addition,  we  assume  that  industry 
organizations  will  make  their 
membership  aware  of  the  opportunity  to 
comment  at  the  appropriate  level  of 
government  authority.  With  respect  to 
Federal  action,  the  names  of  public 
sponsors  submitting  preliminary 
applications  will  be  published  in  the 
Federal  Register.  FAA  will  institute  a 
60  day  comment  period  for  public 
review  of  sponsor's  final  application. 
We  believe  a  60  day  comment  period  is 
reasonable  considering  the  earlier 
requirement  for  publication  in  the 
Federal  Register  of  a  sponsor's 
preliminary  application.  We  encourage 
airport  sponsor  to  augment  our  effcHts 
with  their  local  means  of 
communicatiiig  with  the  general  public, 
and  we  are  modifying  the  procedures  to 
require  that  applicants  describe  their 


public  outreach  efforts  in  the  final 
application. 

Final  Disposition:  Upon  receipt  of  a 
preliminary  application,  the  FAA  will 
publish  a  notice  in  the  Federal  Register. 
When  a  final  application  is  accepted  for 
review  by  the  FAA,  the  application  will 
be  published  in  the  Federal  Registn-  for 
public  review  and  comment  for  a  sixty 
day  period.  The  ^plication  procedures 
will  be  modified  to  reflect  these  changes 
and  to  require  a  description  of  any  lo^ 
public  outreach  efforts  by  the  applicant 

Part  U  of  the  Application:  Airport 
Property 

Ceurunents;  Scenic  Hudson  and 
Stewart  Park  and  Reserve  Coalition 
request  clarification  of  what  would  be 
considered  airport  property,  specifically 
as  it  pertains  to  Stewart  International 
Airport  The  two  commenters  want  to 
know  who  will  define  what  is  to  be 
included  as  airport  property  and  the 
criteria  to  be  employed  in  this 
determination. 

Discussion:  The  FAA  agrees  that 
property  to  be  transferred  must  be 
clearly  identified.  Airport  sponsors, 
requesting  an  exemption  under  section 
47134.  must  provide  a  description  of  the 
airport  propraty  to  be  transfrared  under 
the  pilot  program.  They  must  also 
provide  an  acquisition  history  of  the 
existing  airport  property.  The  airport 
sponsor,  as  property  owner,  is  in  the 
best  position  to  know  the  acquisition 
history  of  the  airport's  property  and 
determine  what  property  will  be 
included  as  part  of  tiie  transfer. 

F^ina7  Disposition:  Questions  regarding 
the  property  of  a  specific  airport  ^ould 
be  directed  to  the  airport  operator. 

Part  m  of  the  Application:  Terms  of  the 
Transfer 

Comments:  ATA  argues  that  the 
parties  buying  or  leasing  the  airport  will 
be  interested  in  recouping  all  or  part  of 
the  cost  of  the  initial  transaction.  ATA 
recomends  that  the  (tarties  should 
provide  information  on  the  source  of 
reimbursement  for  purchase  or  leese 
pa)anents  and  the  projected  impact  of 
the  fees  charged  to  airport  users. 

Discussion:  We  believe  this 
information  will  be  valuable  in 
evaluating  a  public  sponsor's 
application.  And  find  the  ATA 
recommendations  to  be  reasonable. 

Final  Disposition:  The  application 
procedures  will  be  changed  to 
incorporate  a  requirement  that  the 
source  of  funds  for  reimbursement  of 
the  purchase  or  lease  payments  be 
identified,  and  that  the  applicants 
describe  the  anticipated  impact  of  the 
reimbursement  on  aeronautical  user 


Part  IV  of  the  Application: 
Qualifications  of  the  Private  Operator 

Comments:  San  Francisco  opposes  the 
implementation  of  a  fitness  test,  because 
such  a  test  would  tend  to  discriminate 
against  private  operators.  Allegheny 
County,  ATA  and  AGI  believe  that  a 
fitness  test  could  be  a  valuable  exercise 
for  the  FAA  to  perfonn.  Several 
comments  express  the  concern  that  such 
a  test  should  not  be  unduly  burdensome 
and  the  investigation  process  should  be 
similar  to  those  investigations 
conducted  for  public  operators.  Johnson 
Controls  emphasixes  the  need  to  crease 
a  "level  playing  field  "  for  both  publicly 
opoated  airports  and  privately  operated 
airports.  FAA  should  not  use  the 
exemption  approval  process  as  an 
excuse  for  placing  burdens  on  the 
private  operator  which  were  not 
imposed  on  the  public  entity  previously 
operating  the  airp<nt 

Discussion:  Ccnnments  supporting  the 
need  for  a  fitness  test,  raise  two 
concerns.  First,  a  fitness  test  should  not 
be  discriminatory  against  private 
operators;  any  investigation  process 
conducted  should  be  the  same  for  both 
public  vd  private  operators.  Second,  it 
should  not  be  imduly  burdensome  on  ^ 
the  operator. 

Section  47134  did  not  change  existing 
requirements  applicable  to  public 
airport-sponsors  for  ownership  of 
airports  or  eligibility  to  receive  Federal 
grants.  In  contrast,  this  section  did 
impose  new  financial  and  other 
requirements  for  private  firms 
undertaking  the  operation  of  a  public 
use  airport  under  the  pilot  program. 
AcconUngly,  a  fitness  test  related  to  the 
eligibility  requirements  of  the  pilot 
program  caimot  be  considered 
discriminatory  against  private  operators 
applying  for  participation  in  the 
program.  FAA  believes  a  limited  fitness 
review  of  private  operators,  modeled  on 
information  reviewed  for  DOT  economic 
certification  decisions,  would  be 
beneficial  in  ensuring  that  the  FAA 
meets  the  requirements  of  section 
47134.  The  information  involved  is 
limited  to  items  related  to  this  program, 
and  will  not  be  a  burden  for  applicants. 

Final  Disposition:  In  addition  to  the 
information  previously  provided  in  the 
proposed  application  procedures  the 
fitness  test  will  require  the  following: 

1.  A  private  operator's  airport 
operation  and  management  experience. 

2.  The  identify,  experience,  expertise 
and  responsibility  of  key  personnel. 

3.  A  description  of  facilities  presently 
being  managed  by  the  company,  both 
domestically  and  internationally. 

4.  Copies  of  the  lOK  annual  reports 
filed  in  the  past  3  years  with  the 
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Securities  and  Exchange  Commission.  If 
not  filed,  balance  sheet  and  Income 
statement  and  a  cash  flow  statement 
prep>ared  in  accordance  with  Generally 
Accepted  Accounting  Principles,  with 
all  footnotes  applicable  to  the  financial 
statements.  The  above  mentioned 
statement  shall  be  filed  annually,  ninety 
days  after  the  close  of  the  operator's 
fiscal  3fear. 

A  fiyw^ing  of  fitness  in  response  to  an 
application  under  this  program  wrould 
apply  only  to  that  application  and  not 
to  other  applications  filed  with  the  FAA 
or  other  offices  of  the  Department  of 
Transportation. 

Part  V  of  the  Application:  Requests  for 
Exemption 

Comments:  ATA  also  recommends 
that  information  provided  as  part  of  the 
request  for  exemption  to  permit  airport 
revenue  to  be  used  for  compensation  of 
the  private  operator  should  include 
anticipated  amount  and  source  of 
airport  funds  involved,  and  a 
description  of  the  efbct.  if  any,  on  air 
carrier  or  other  user  fees. 

Discussion:  This  request  is  consistent 
with  ATA's  request  for  additional 
information  requested  in  Part  m, 
"Terms  of  TransflBr."  Consistent  with 
our  action  on  that  request.  Part  V  is 
being  modified  to  include  this 
information  in  the  application.  No 
further  action  is  required. 

Part  VI  of  the  Application:  Certification 
of  Air  Carrier  Approval 

Comin«itf ;  ATA  indicates  that 
statistics  fat  detannining  landed  weight 
should  be  based  on  the  preceding 
fMlwnrijir  year.  According  to  the  State  of 
New  York,  the  regulation  does  not 
address  the  manner  in  which  the  65 
percent  air  carrier  rule  will  be 
calculated  in  the  event  one  or  more 
carriers  announce  a  decision  to 
discontinue  service  after  the  end  of  the 
year  precedingapplication  review. 

Discussion:  The  statistics  requested  in 
paragraph  B  of  the  procedures  for  total 
lan<^  weight  must  be  bcued  on  the 
preceding  calendar  year.  This  is  a 
requirement  of  the  statute.  Section 
47134(b)(l)(i)(ii]  requires  65  percent 
approval  of  the  air  carriers  serving  the 
airport  and  65  percent  approval  of  the 
total  landed  weight  of  air  carriers  from 
the  preceding  calendar  year.  Carriers 
discontinuing  service  during  or  after  the 
calendar  year  and  not  currently  serving 
the  airport  would  not  be  counted  in  the 
total  luided  weight  for  the  preceding 
calendar  year.  This  interpretation  is 
necessary  to  permit  the  65  percent 
statutory  carrier  approval  mechanism  to 
woric  if  a  carrier  having  more  than  35 
percent  of  the  landed  weight  at  the 


airport  discontinues  service.  This  issue 
is  further  disoissed  under  the  heading 
"Issues  Considered  by  the  FAA  in 
Granting  an  Exemption  Under  Section 
47134." 

Final  Disposition:  The  application 
procedures  have  been  modified  to 
reflect  the  discussion. 

Part  Vm  of  the  Application:  Airport 
Operation  and  Development 

Five-  Year  Capital  Improvement  Plan. 
Comments:  The  ATA  suggests  that 
information  on  the  five-year  capital  plan 
should  include,  if  applicable, 
information  on  sources  and  proposed 
repayment  terms  of  any  borrowed  funds. 

Discussion:  We  find  this  request 
reasonable  and  consistent  with  our 
request  Cor  disclosure  of  the  source  of 
funds  m  previotisly  mentioned 
conmients. 

Final  Disposition:  A  request  for  a 
description  of  this  informaticm  will  be 
incorporated  into  the  application 
I»ocedoiea. 

Collective  Bargaining  Agreements 

Comments:  Public  Employee 
Department.  AFL-CIO  requeats  that  the 
labor  requirements  be  strengthened. 
FAA  should  require  the  recognition  of 
collective  bargaining  rights  and  an 
adherence  to  the  collective  bargaining 
agreement.  The  details  of  workforce 
standards  should  be  identified  in  any 
lease  or  sale  agreement.  Transportation 
Trades  Department,  AFL-OO  identified 
a  clerical  error  in  Part  VIKAXlO)  of  the 
proposed  procedures.  Accmding  to  the 
statute,  this  section  should  read,  "Any 
collective  bargaining  agreement  that 
covers  employees  of  the  airport  and  is 
in  effect  on  the  date  of  the  sale  or  lease 
of  the  airport  will  not  be  abrogated  by 
the  sale  or  lease".  The  conmMOter 
siiggests  that  the  FAA  should  more 
clearly  discuss  what  defines  an 
abrogation  of  a  collective  bargaining 
agreement  The  FAA  should  also 
include  detailed  requirements  for 
collective  bargaining  agreements.  The 
application  should  address 
successorship  of  existing  representatives 
of  employees,  adverse  impacts  on  civil 
service  employees  and  a  requirement 
that  private  operators  offer  employment 
to  the  existing  workforce. 
Transportation  Trades  Department 
recommends  an  addition  to  Part 
VII(A)(10)  requesting  the  applicant  to 
determine  and  describe  the  long  term 
effects  the  transfer  may  have  on 
collective  bargaining  agreements  and 
employees.  Finally,  the  Transportation 
Trades  Department  suggests  that  the 
FAA  should  have  an  oversight  role  in 
the  treatment  of  employees  after  the 
agreement  is  signed. 


Discussion:  Section  47134(c)(9) 
requires  that  any  collective  bargaining 
that  covers  airport  employees  will  not 
be  abrogated  by  the  transfer  or  sale  of 
the  airport.  The  application  procedures 
permit  the  applicants  to  satisfy  section 
47134(c)(9)  by  providing  a  certification 
that  the  collective  bargaining  agreement 
has  not  been  abrogated.  We  would 
expect  as  a  part  of  submitting  the 
exemption  application,  the  issues  raised 
by  labor  woxild  be  the  basis  for 
discussion  between  the  private  operator, 
the  airport  owner  and  the  collective 
bargaining  units.  Before  issuing  an 
exemption,  the  FAA  would  ensure  the 
terms  of  the  agreement  met  the 
requirements  of  the  Act 

After  transfar  of  the  airport,  we 
Mniimw  that  existing  fed«al  and  state 
agencies  with  responsibility  for  labor 
relations,  rather  than  the  FAA.  would 
perform  oversight  functions  on  labor 
agreements  at  the  airport.  FAA's  role 
would  be  limited  to  assuring  that 
applicant  public  sponsors  mad  private 
operators,  in  the  transfer  of  the  airport 
to  private  operation,  comply  %vith 
assurances  of  section  47134.  Collective 
hargwining  agreements  and  Federal  labor 
laws  establish  emplojree  rights  and 
mechanisms  for  protecting  employee 
interests.  Section  47134(cK9)  is  not 
intended  to  make  FAA  oversight  an 
alternative  process.  Rather,  by  requiring 
assurance  that  collective  barguning 
apeements  will  not  be  abrogated. 
Congress  demonstrated  an  intent  to  rely 
on  existing  devices  to  protect  employee 
interests. 

Final  Disposition:  The  application 
procedures  will  be  revised  to  more 
closely  conform  with  section 
47134(cX9). 

Issues  Considered  by  the  FAA  in 
Granting  an  Exemption  Under  Section 
47134  65  Percent  Carrier  Approval 

Comments:  ATA  believes  that 
procedures  must  be  clear  that  air 
carriers  approving  "diverted"  funds 
must  constitute  65  percent  in  number 
and  65  percent  in  landed  weight 

Discussion:  In  order  for  a  public 
sponsor  to  recover  funds  from  the  sale 
or  lease  of  the  airport,  the  dollar  amount 
must  be  approved  by  at  least  65  percent 
of  the  air  carriers  serving  the  airport  and 
at  least  65  percent  of  the  total  landed 
weight  of  the  air  carriers  serving  the 
airport  in  the  preceding  calendar  year. 
As  discussed  above,  carriers  that  have 
ceased  operations  at  the  airport  at  the 
time  of  application  will  be  excluded 
from  the  landed  weight  calculation. 

Final  Disposition:  The  final 
procedures  are  being  modified  to  reflect 
this  discussion. 
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Comments:  Landrum  and  Brown 
suggest  that  the  65  percent  carrier 
approval  requirement  is  reasonable  if 
obtained  in  advance  of  selection  of 
operator.  ATA  recommends  that  general 
aviation  airports  be  exempt  from  the  65 
percent  carrier  provision  rule  in  lieu  of 
a  similar  test  of  the  majority  of  based  air 
craft  owners  or  some  other  indication  of 
the  users. 

The  Allegheny  County  Department  of 
Aviation  (Allegheny  County)  argues  that 
it  is  not  appropriate  to  equate  Part  135 
operators  with  Part  121  air  carriers, 
especially  at  general  aviation  airports. 
Allegheny  County  argues  that  air  taxi 
operators  at  general  aviation  airports  are 
t3^ically  fixeid  base  operators  that 
provide  on-demand  air  taxi  services  as 
one  of  a  group  of  aviation  related 
activities.  Typically,  according  to 
Allegheny  County,  these  operators  have 
not  made  financial  commitments  to  the 
airport  in  the  form  of  long-tenn  leases 
and  they  do  not  commit  their  credit- 
worthiness to  the  financing  of  the 
general  aviation  airport  Allegheny 
County  argues  that  the  test  proposed — 
that  any  Part  135  operator  with  at  least 
50  annual  operations  be  coimted  in  die 
65  percent  vote — ^would  lead  to  the 
unfeir  result  that  an  itinerant  air  taxi 
with  limited  financial  connections  to 
the  airport  would  have  a  right  to  vote 
while  a  fixed  base  operator  (FBO) 
located  at  the  airport  (but  with  mo  Part 
135  operations)  would  have  no  vote; 
Allegheny  County  suggests  that 
recognition  as  an  air  carrier  should  be 
based  on  one  or  more  of  the  following 
tests:  (1)  A  Part  135  operator  lease  is 
cited  specifically  as  a  security  for  the 
sponsor's  financing  of  any  airport 
fedllty;  (2)  a  Part  135  operator  is  a 
signatory  to  a  long  term  lease  with 
airport  (3)  a  Part  135  operator  paid  to 
the  airport  within  the  last  twelve 
months,  landing  fees  for  commercial 
flights  which  constituted  a  specified 
percentage  of  the  airport's  total  revenues 
or  exceeded  a  specified  dollar  amount 

After  the  comment  period  closed, 
Allegheny  County  filed  a  request  for  a 
complete  waiver  of  the  65  percent 
approval  requirement  for  Allegheny 
County  Airport,  on  the  groimds  that 
Congress  did  not  intend  these  airports  to 
be  subject  to  the  requirement  The  FAA 
provided  the  Part  135  operators  with 
lease  or  use  agreements  at  the  airport 
with  an  opportunity  to  respond.  To 
ensure  a  complete  record,  the  FAA  is 
including  in  this  docket  the  waiver 
request  and  all  responses. 

The  State  of  New  York  requested 
clarification  on  several  aspects  of  the  65 
percent  carrier  approval  rule.  New  York 
believes  carriers  that  no  longer  have  an 
agreement  with  the  airport  sponsor 


should  not  participate  in  a;^lication 
approval.  They  also  indicatMl  that 
landed  weight  requirements  should  not 
include  general  aviation.  Finally,  the 
State  of  New  York  wants  to  know  how 
the  FAA  will  handle  an  airline,  cdrline 
holding  company,  or  an  affiliate  of  that 
airline  that  becomes  an  applicant  for 
private  operation  of  the  airport  and  also 
has  participatory  rights  under  the  65 
percent  carrier  approval  provision.  The 
state  suggests  that  such  an  airline  would 
have  an  inherent  conflict  of  interest 

Discussion:  The  statute  requires  die 
airport  sponsor  to  comply  with  two  tests 
regarding  air  carrier  approval  of  the 
amount  of  funds  die  sponsor  can 
recover  as  a  result  of  the  initial 
transaction.  While  the  statute  makes  no 
reference  to  the  timing  of  the  approval, 
the  amount  of  funds  to  be  recovered 
cannot  be  determined  imtil  the  actual 
business  arrangements  between  the 
airport  sponsor  and  a  specific  private 
operator  are  known.  Therefore,  the  FAA 
is  not  adopting  the  Landnun  and  Brown 
suggestion. 

On  the  question  of  including  Part  135 
air  taxi  operators  in  the  65  percent 
approval  process,  the  FAA  agrees  that 
the  proposed  procedure  would  have 
been  impractical  and  could  have  led  to 
results  that  are  undesirable  &oni« 
policy  per8[>ective.  However,  we  do  not 
fully  agree  mth  Allegheny  County's 
assessment  of  Congressional  intent 
regarding  Part  135  operators.  Therefore, 
we  are  not  adopting  the  modifications 
proposed  by  Allegheny  County  Airport 
Rather,  the  FAA  is  modifying  the  65 
percent  approval  requirement  to  limit 
participation  to  Part  135  operators  with 
lease  and/or  use  agreements  and  with 
aircraft  used  in  Part  135  operations. 
Itinerant  Part  135  operatore,  even  with 
50  or  more  flights  per  year,  would  not 
be  included. 

The  FAA  has  reviewed  the  provisions 
of  section  47134,  and  we  do  not  find 
strong  evidence  that  Congress  intended 
to  distinguish,  as  a  class,  either  Part  135 
operators  from  Part  121  operators,  or 
general  aviation  airp(»ts  from 
commercial  service  airports  receiving 
scheduled  airline  service.  Under  the 
terms  of  the  statute,  the  public  sponsor's 
receipt  of  sale  or  lease  proceeds  and  fee 
increases  exceeding  the  rate  of  inflation 
must  be  approved  by  at  least  "65 
percent  of  the  air  carriers"  serving  the 
airport,  without  limitation  or 
qualification.  The  term  "air  carriers"  as 
defined  in  49  U.S.C.  40102  encompasses 
Part  135  operators,  as  Allegheny  Coimty 
recognizes.  The  FAA  assumes  that  if 
Congress  intended  to  treat  Part  135 
operators,  as  a  class.  diSierenUy,  explicit 
provisions  authorizing  or  munHnHng 


difinent  treatment  would  have  been 
included. 

Widi  respect  to  the  comment  that  the 
65  percent  approval  requirement  should 
not  apply  at  general  aviation  airports, 
the  FAA  notes  that  section  47134(b)(1) 
does  not  expressly  exclude  general 
aviation  airports  from  the  65  percent 
approval  requirement  Based  on  the 
foregoing,  the  FAA  interprets  section 
47134(b)(1)  (and  the  parallel  provision 
of  section  47134(cM4))  to  reflect  a 
Congressional  intent  to  give  Part  135 
op«raton  at  general  aviation  airports 
voting  rights  as  air  carriers. 

Nevertneless,  the  FAA  recognizes  that 
the  differences  in  on  demand  Part  135 
operators  and  Part  121  operatore  justify, 
on  both  practical  and  policy  groimds 
somewhat  difiiarent  treatment 

The  nature  of  Part  135  operator  "on- 
demand"  air  service  would  place  an 
undue  burden  on  the  airport  sponsor  in 
administering  the  proposed  ccntification 
requirement,  especially  as  applied  to 
non-based  operatore.  Many  Part  135 
charter  operations  may  be  invisible  to 
airport  surveillance.  Many  operatore 
conduct  their  business  with  no  visible 
maridngs.  In  many  cases  it  may  be 
difficult  to  ascertain  whether  an  activity 
is  being  done  as  a  commercial  flight  in 
air  transportation,  or  as  another  activify 
imder  Part  91. 

In  addition,  providing  itinerant  Part 
135  operatore  with  voting  rights  could 
give  them  more  of  an  influence  over  die 
terms  of  a  privatization  transaction  than 
other  usos  of  a  gmeial  aviation  airport 
who  will  be  more  substantially 
affected — fixed  base  operatore  without 
Part  135  operations.  The  committee 
report  indicates  that  the  approval 
provisions  wme  added  because 
Congress  recognized  "that  airport  users 
may  be  concerned  that  an  airport  could 
use  its  monopoly  power  to  increase 
their  fees  to  unreasonable  levels."  Given 
this  concern,  there  if  not  a  strong  policy 
justification  for  giving  itinerant  air  taxi 
operators — who  would  likely  be  less 
impacted  by  the  increases  in  airport  fees 
relative  to  airport  tenants — a  greater 
influence  over  the  terms  of  the 
privatization  transaction  than  an  entire 
category  of  airport  tenants — FBOs 
without  Part  135  operations.  Moreover, 
an  airport  operator  may  have  no 
practical  means  of  determining  whether 
an  itinerant  operation  is  conducted 
tmder  Part  135  or  Part  91. 

Therefore,  the  FAA  has  decided  to 
limit  partici(>ation  in  the  65  percent 
approval  process  to  Part  135  operatore 
that  have  lease  and/or  use  agreements 
with  the  airport  and  have  aircraft  used 
in  Part  135  op«ations  based  at  the 
airport  This  resolution  provides  those 
Part  135  operatore  most  likely  to  be 
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affacted  by  a  privatization  transaction 
with  the  voting  rights  Congress 
intended,  while  avoiding  the  practical 
and  public  policy  difficidties  associated 
with  extending  the  voting  rights  to 
itinerant  operators.  This  resolution  will 
provide  to  FBO  tenants  with  a  Part  135 
certificate  voting  rights  not  shared  by 
non-Part  135  FBOs.  However,  this  is  a 
distinction  that  is  clearly  contemplated 
by  the  terms  of  the  statute. 

The  FAA  also  notes  that  the  definition 
of  the  tenn  "air  caiiier"  in  49  U.S.C 
40102  refers  to  U.S.  citizens,  and  does 
pot  include  foreign  air  carriers.  While 
section  40102  expressly  governs  Part  A 
of  Title  49.  Subpart  VII,  and  Section 
47134  is  in  Pwt  B  of  that  subtitle,  the 
FAA  genecally  applies  the  definitions  in 
section  40102  to  Part  B  if  the  terms  are 
not  defined  to  have  a  difiisrent  meaning 
in  section  47102.  the  definition  section 
for  Part  B.  Section  47102  does  not 
define  "air  carrier,"  but  defines  "air 
carrier  airport"  in  a  manner  that  refers 
to  service  by  U.S.  carriers,  which  is 
consistent  with  the  section  40102 
definition  of  "air  carrier."  Acccmiingly, 
the  FAA  concludes  that  Congress  did 
not  intend  the  statutory  procedure  for 
air  carrier  approval  to  include  foreign 
air  carriers  in  the  calculation  of  either 
65  peromt  of  air  carriers  serving  the 
airport  or  65  percent  of  landed  Mreight 
in  the  preceding  year.  The  application 
procedures  reflect  this  conclusion. 

However,  the  FAA  notes  that  this 
does  not  in  any  way  affect  existing 
rights  of  foreign  air  carriers  with  respect 
to  reasonable  ^nd  not  unjustly 
discriminatory  fises,  or  to  the  rights  of 
foreign  air  carrins  to  use  the  same 
administrative  and  legal  processes 
available  to  U.S.  operators  to  challenge 
airport  fees.  Moreover,  applicants  are 
reminded  that  bilateral  air  swvice 
agreements  provide  for  consultation 
with  foreign  air  carriers.  The  applicant 
should  conduct  timely  consultation 
with  foreign  air  carriers  serving  the 
airport  on  all  proposals  for  which 
approval  is  requested  imder  section 
47134(bXl)  and  section  47134(cK4).  and 
include  a  description  of  the  consultation 
in  Part  VI  of  the  application. 

Finally,  the  procedures  exclude  from 
the  65  percent  approval  process 
otherwise  qualified  air  carriers  that 
submitted  proposals  or  that  participate 
in  consortia  that  submitted  proposals  for 
the  privatization  of  the  subject  airport 
The  vote  of  such  a  carrier,  whether  or 
not  it  is  the  successful  proponent,  could 
be  based  on  its  interests  as  a  proponent 
rather  than  its  interests  as  a  user  of  the 
airport  To  the  extent  that  it  is,  such  a 
carrier's  vote  would  not  further  the 
Congressional  obfective  of  the  65 
percent  approval  requirement 


Final  Disposition:  The  application 
procedures  will  be  modified  to  reflect 
the  above  discussion.  Specifically,  in 
applying  the  65  percent  approval 
requirement,  carriers  serving  the  airport 
will  consist  of  all  carriers  conducting 
operations  at  the  airport  under  authority 
itt  14  CFR  Part  121  that  have  a  lease 
and/or  use  agreement  at  the  airport  or 
that  conducted  at  least  50  flights  under 
such  authority'  in  the  preceding  calendar 
year  all  carriers  conducting  operations 
at  the  airport  as  a  commuter  air  carrier 
within  the  meaning  of  14  CFR  Part  298 
that  have  a  lease  and/ or  use  agreement 
at  the  airport  or  that  conducted  at  least 
50  flights  under  such  authority  in  the 
preceding  calendar  year;  and  all 
operators  conducting  operations  at  the 
airport  under  authority  of  14  CFR  Part 
135  that  have  a  lease  and/or  use 
agreement  at  the  airport  (or  similar 
agreement  for  use  and  occupancy  of 
airport  premises)  and  that  have  at  least 
one  aiicrait  used  in  Part  135  operations 
based  at  the  airport  However,  an 
otherwise  qualified  air  carrier  will  not 
be  permitted  to  participate  in  the  65 
percent  approval  process,  or  be  counted 
in  the  total  landed  weight  in  the 
previous  year,  if  the  air  carrier,  air 
carrier  holding  company,  or  affiliate  of 
that  air  carrier  responds  to  a  solicitation 
or  subi&its  a  proposal  to  serve  as  a 
private  operator  or  participate  in  a 
private  operator  consortium  at  that 
airport  In  addition,  as  proposed,  an 
airport  that  does  not  keep  records  of 
landed  weight  fat  purposes  of 
calculating  landing  fees  may  seek  an 
appropriate  waivw  of  ttie  landed- weight 
approval  requirement 

Terms  and  Conditions  Required  for 
Approval— General  Approach 

Cbnunents;  The  State  of  Sew  Yak. 
San  Francisco  and  AGI  believe  that 
third  party  beneficiary  rights  are  not 
necessary  and  may  exceed  FAA's 
authority.  The  State  of  New  York 
believes  the  FAA  has  these  rights  under 
existing  law.  Landrum  and  Bro%vn 
suggests  the  FAA  should  require  the 
sale  or  lease  agreement  to  include 
provisions  that  meet  the  statutory 
objectives.  Infrastr\icture  Management 
&inip  request  clarification  as  to  the 
standards  and  conditions  under  which 
it  might  completely  transfer  grant 
obligations  to  the  private  sector  without 
subsequent  recourse  to  the  previous 
public  sponsor. 

Discussion:  Section  47134(c)  permits 
the  FAA  to  approve  an  exemption 
application  only  if  the  sale  or  lease 
agreement  includes  provisions 
satisfectory  to  the  FAA.  The  Agency 
considers  the  statutory  obfectives  in 
section  47134(c)  as  creating  a  third  party 


beneficiary  rights  for  the  United  States 
Government  Congress  has  authorized 
the  FAA  to  approve  an  application  for 
exemption  only  if  the  lease  or  sale 
agreement  contains  terms  and 
conditions  that  ensure  the  nine  statutory 
objectives  are  met  To  assure  that  these 
ri^ts  are  available,  we  will  require  the 
sale  or  lease  agreement  to  include 
provisions  explicitly  granting  third 
party  beneficiary  rights  to  the  FAA.  The 
FAA  will  accept  as  an  altOTuative  a 
suitably  structured  tripartite  agreement 
among  the  FAA,  the  public  sponsor  and 
the  private  operator  in  which  the  three 
parties  agree  that  the  key  grant 
asstuances  required  by  section  47134 
may  be  enforced  directly  against  the 
private  operator  by  the  FAA  under  the 
agreement  as  well  as  under  applicable 
grants. 

During  the  course  of  the  application 
process,  the  FAA  will  determine  on  a 
case  by  case  basis,  what  grant 
obligations  will  be  transferred.  As  a 
residt  of  the  transfer,  the  public  sponsor 
should  not  be  obligated  for  the  airport 
grant  assurances  assumed  by  the  private 
operator.  However,  the  public  sponsor 
may  continue  to  have  Federal 
obligations  under  the  exemption 
api^val.  These  Federal  obligations  may 
depend  on:  (1)  The  conditions  of 
exemption;  (2)  third  party  beneficiary 
rights;  and  (3)  specific  terms  of  the 
transfar  agreement 

Additionally,  we  are  requesting 
sponsors  to  identify  in  the  application 
their  approach  to  handling  the 
protection  of  the  airport's  runway 
protection  zones  and  the  acquisition 
and  retention  of  avigation  easements,  in 
consideration  that  a  private  operator 
will  have  neither  condemnation 
authority  nor  zoning  power  for  adjacent 
projperty. 

Final  Disposition:  The  application 
procedures  will  be  changed  to 
incorporate  the  request  for  information 
on- the  airport's  r\uiway  protection  zones 
and  avigation  easements  and  to 
Locorporate  the  reqiiirement  for  third- 
party  beneficiary  rights  or  a  tripartite 
agreement.  None  of  the  other  comments 
required  changes  to  the  procedures. 

Terms  and  Conditions  To  Assure  Public 
Access  on  Reasonable  Terms  Without 
Unjust  Discrimination 

Comments:  Landrum  and  Brown 
recommends  that  a  private  operator 
should  o{>erate  an  airport  without 
discrimination  under  the  same 
asstirances  required  of  a  public  sponsor. 
The  State  of  New  York  argues  the 
introdiiction  of  requirements  that  would 
hold  privately  operated  airports  to  a 
higher  than  public  airports  would  be  ' 
contradictory  and  deterrent 
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NATA  opposes  the  ability  to  transfer 
proprietary  exclusive  rights  to  a  private 
operator.  It  argues  that  a  private 
operator  exercising  a  proprietary 
exclusive  right  in  an  area  as  fuel  sales, 
for  example,  will  impact  existing  fuel 
operators.  A  proprietary  exclusive 
operation  may  result  in  the  closure  of 
existing  fixed  base  operators  or  the 
denial  of  market  entry  by  potential  new 
operators. 

Discussion:  Under  existing  FAA 
policy,  the  owner  of  a  public-use  airport 
may  elect  to  provide  any  or  all  of  the 
aeronautical  services  needed  by  the 
public  at  an  airport.  The  statutory 
prohibition  against  exclusive  rights  does 
not  apply  to  these  airport  owners.  They 
may  exercise,  but  not  grant  the 
exclusive  right  to  conduct  an 
aeronautical  activity.  Existing  policy 
permits  airport  owners  to  engage  in 
these  services  using  only  their 
employees  and  resources.  Delegation  or 
subcontracting  of  the  proprietary 
exclusive  right  is  prohibited.  As  a 
practical  matter,  public  agencies 
recognize  these  services  are  often  best 
performed  by  a  profit-motivated  private 
enterprise. 

Private  owners  of  a  public  use  airport 
are  ciirrently  permitted  to  exercise 
propriety  exclusive  rights  on  the  s€une 
basis  as  public  agencies.  The  FAA  sees 
no  reason  to  grant  a  private  operator  a 
lesser  right  than  other  operators  just 
because  the  operator  came  into  control 
of  the  airport  under  section  47134. 
However,  the  FAA  may  object  in 
circumstances  when  the  private 
operator  attempts  to  exercise  a 
proprietary  exclusive  right  through 
consortiums,  joint  or  limited 
partnerships  when  the  intent  is  to 
circimivent  the  exclusive  rights 
provision  or  the  limited  exception. 

Final  Disposition:  FAA  will  review 
each  request  for  proprietary  exclusive 
on  a  case  by  case  basis. 

Reasonable  Rates  and  Charges  Imposed 
'by  Airport  Operatw 

Comments:  San  Francisco  believes  the 
FAA  lack  the  authority  to  apply  the 
Rates  and  Charges  Policy  and  that  the 
policy  should  not  be  imposed  on  the 
transferee.  It  proposes  that  the  FAA 
delete  the  provision  that  subject  fees 
imposed  by  the  private  operator  to  the 
Policy  on  Airport  Rates  and  Charges. 
San  Francisco  argues  that  under  the 
rule,  airlines  already  have  adequate 
protection  against  unreasonable  rates 
and  charges.  First  65%  of  the  air 
carriers  must  approve  the  initial 
agreement  in  the  form  of  revenue  to  be 
retained  by  the  airport  sponsor;  second, 
air  carriers  must  approve  all  rates  and 
charges  (except  for  those  rate  increases 


resiilting  from  new  capital 
improvements).  Application  of  the 
policy  to  the  agreed  upon  rates  and 
charges  could  result  in  challenges  to  the 
rate  structiue  as  new  users  enter  the 
market  This  could  potentially 
undermine  the  investment  expectations 
of  the  private  operator  by  lowering  the 
level  of  rates  and  charges. 

Discussion:  Before  responding  to  the 
comments,  it  is  necessary  to  discuss  a 
judicial  decision  in  a  challenge  to  the 
Rates  and  Charges  Policy  that  was 
pending  when  the  FAA  issued  the  NPP. 
The  Air  Transport  Association  (ATA) 
and  the  Qty  of  Los  Angeles  each 
petitioned  for  judicial  review  of  the 
Airport  Rates  and  Charges  Policy.  Los 
Angeles  challenged  the  requirement  to 
use  historic  cost  accounting  in 
establishing  fees  for  the  use  of  the 
airfield.  The  ATA  challenged  the 
provisions  in  the  policy  that  permit  the 
airport  operator  to:  (a)  Use  any 
reasonable  method  to  establish  other 
aeronautical  fees;  and  (b)  charge 
imputed  interest  on  the  airport 
operator's  own  funds  from  specified 
sources  invested  in  the  airfield.  On 
August  1 .  1997,  the  United  SUtes  Court 
of  Appeals  issued  its  opinion,  which 
vacated  an  remanded  the  Airport  Rates 
and  Charges  Policy  to  the  Department 

The  enect  of  the  opinion  on  the 
provisions  of  diat  Policy  that  wen  not 
challenged  is  imclear.  Even  if  the  effect 
of  the  opinion  is  to  vacate  the  entire 
policy,  it  is  reasonable  to  expect  that 
readoption  of  the  unchallenged 
provisions  would  not  be  objectionable. 
In  addition,  the  provisions  of  the  policy 
most  directly  related  to  the  privatization 
pilot  program — provisions  on  airport 
operator/user  consultation,  application 
of  the  policy  to  Sbos  set  by  agreement, 
and  allowable  rate  of  return  to  private 
equity  owners  of  airports — were  not 
challenged.  Therefore,  the  FAA  has 
assumed  that  those  provisions  continue 
to  be  in  eSisct  in  the  discussion  of  the 
comments  on  this  issue.  We  have  made 
appropriate  editorial  changes  to  the  text 
of  the  procedures  to  reflect  the 
uncertain  status  of  the  Airport  Rates  and 
Charges  Policy. 

The  comment  that  the  FAA  lacks 
authority  to  apply  the  Rates  and  Charges 
Policy  to  transferees  under  the  pilot 
program  is  not  supported  by  the 
statutory  language  authorizing  the  pilot 
program.  Section  149(d)  of  the 
Reauthorization  Act,  which  established 
the  privatization  pilot  program,  also 
included  a  revision  to  49  U.S.C.  47129. 
the  existing  statute  which  requires 
adoption  of  a  DOT  rates  and  charges 
policy  and  process  for  adjudication  of 
disputes.  The  new  provision  directs  the 
Secretary,  "in  evaluating  the 


reasonableness  of  a  fee  imposed  by  an 
airport  receiving  an  exemption  under 
§47134  of  this  title  (to]  consider 
whether  the  airport  has  complied  with 
section  47134(c)."  49  USC  47129(a)(4). 
This  provision  does  not  exempt  fees  that 
meet  the  65  percent  approval 
requirement  from  review  under  §  47129. 
On  the  contrary,  the  provision 
contemplates  uat  the  fees  will  be 
reviewed,  with  consideration  given  to 
whether  the  fees  meet  the  65  percent 
approval  requirement 

The  FAA  considers  the  Airport  Rates 
and  Charges  Policy,  in  particular  the 
first  principle  and  associated  guidance, 
and  this  policy  to  be  consistent  with  the 
statutory  direction  discussed  above.  The 
first  principle  states  the  Department's 
preference  for  direct  local  negotiation 
between  the  airport  operator  and 
aeronautical  users.  This  principle 
recognizes  a  generally  held  industry 
wide  practice  that  produces  reasonable 
results.  The  Airport  Rates  and  Charges 
Policy  was  amended  to  avoid  the  nmd 
for  investigation  of  complaints  about  the 
reasonableness  of  fees  set  by  agreement 
if  filed  by  parties  to  the  agreement 

However,  as  we  indicated  La  the 
Airport  Rates  and  Charges  Policy,  we 
believe  that  Congress  did  not  intend  to 
deprive  non-signatory  carriers  of  the 
opportunity  to  have  their  fees  reviewed 
by  the  FAA,  solely  because  they  were 
not  a  signatory  to  the  original 
agreement'  Section  47129  does  not  by 
its  terms,  exempt  fees  set  by  agreement 
from  the  requirement  of  reasonableness. 
Furthermore  a  difference  in  rates 
between  signatory  or  non-signatory 
carriers  is  not  necessarily  a  basis  for  a 
determination  of  unreasonable  fees. 
Interested  parties  should  consult  the 
section,  "Charges  to  Non-Signatory 
Carriers"  of  the  OST/FAA  Policy  on 
Airport  Rates  and  Charges  for  fuurther 
details. 

Final  Dispositi<m:  The  final  policy  is 
not  modified  from  the  proposed. 

Reasonable  Compensation  for  the 
Airport  Operator 

Comments:  Several  commenters 
voiced  concerns  ab6ut  the 
compensation  to  the  private  operator. 
Landrum  and  Brown  suggests  that  the 
rate  of  return  should  be  subjected  to  a 
reasonableness  test  This  should  be 
handled  on  a  case  by  case  basis. 
Compensation  is  driven  by  the  "price" 
paid  for  the  lease  or  sale  of  the  airport 
The  State  of  New  York  believes 
agreement  between  equity  owner  and 
airport  users  is  most  appropriate  to 
determine  charges.  Infrastructure 
Management  Group  suggests  that  the 
FAA  shotild  not  directly  intervene  on 
the  issue  of  reasonable  rate  of  return. 
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These  issues  should  be  left  to  the  three 
consenting  parties  in  the  privatization 
process,  the  airport  owner,  the  private 
operator  and  the  airlines.  The  FAA 
would  still  have  the  authority  to 
exercise  remedying  powers  under  its 
current  Policy  on  Airport  Rates  and 
Charges.  ATA  argues  tiiot  the  private 
operator's  rate  of  return  must  be 
evaluated  in  light  of  its  ii&pact  on  user 
fises,  within  the  context  of  exemptions 
being  proposed  under  section 
47134(bX3).  The  ATA  encourages  the 
FAA  to  "look  at  aU  payments  in  the 
agmegate,  not  as  individual  pieces." 
^Discussion:  A  basic  premise  for 
determining  the  reasonableness  of 
compensation  for  the  airport  operator 
must  begin  with  three  consenting 
parties  in  the  privatizatioD  process,  the 
airport  ovraer,  the  private  operator  and 
the  airlines.  As  we  have  indicated,  in 
order  to  protect  the  general  public 
interest,  and  the  interest  of  airport  users 
afbcted  by  but  not  a  party  to  the 
agreement,  the  FAA  has  a  responsibility 
to  determine  the  reasonableness  of 
airport  fises  paid  by  aeronautical  \isers 
and  compensation  to  the  airport 
operator  included  in  those  fees.  The 
FAA  will  examine  an  airport  operator's 
rate  of  return  for  reasonableness  on  a 
case  by  case  basis.  While  Mm  recognize 
the  value  of  agreement  on  compensation 
to  the  airport  operator  by  all  consenting 
parties,  the  FAA  reserves  the  right  to 
ensure  that  the  rate  of  retiuu  charged  for 
awonautical  facilities  and  services 
meets  the  applicable  reasonableness 
requirements. 

Final  Disposition:  The  final 
procedures  retain  the  substance  of  the 
proposed  procedures. 

Carrier  Approval  of  Fee  Increases  , 

Coounents:  Landrum  and  Brown 
lecommfflids  private  operatora  should 
be  allowed  rata  iocieases  to  cover  at 
leest  their  cost  of  capital.  The  definition 
of  capital  improvements  should  be 
clearly  stated  so  that  both  airlines  and 
the  private  operator  can  assess  the 
impact  on  rates  and  charges. 

ATA  and  NATA  oppose  provisions 
that  allow  airport  fee  increases  based 
solely  on  new  capital  investment 
without  approval  of  65  percent  of  the 
airport's  air  carriers.  Both  suggest  that 
all  capital  improvement  resulting  in  fee 
increases  should  be  subject  to  air  carrier 
approval.  ATA  argues  that  the 
provisions  allow  ^e  proposed  private 
operator  to  make  unnecessary 
investments  for  the  sole  purpose  of 
increasing  their  rate  of  return,  exempt 
fifom  the  revenue  retention 
requirements.  NATA  believes  that  this 
automatic  approval  of  capital 
improvements  will  raise  rates  and 


charges,  adversely  affect  its 
membership,  which  represent  many  of 
the  aviation  businesses  servicing 
aeronautical  users. 

AQ-NA,  AAAE  and  the  State  of  New 
York  support  the  measure  that  excludes 
capital  improvements  from  the  65 
percent  air  carrier  rule.  Supporten 
believe  without  this  provision,  tew 
capital  improvements  would  be  made. 
AQ-NA  and  AAAE  in  their  joint 
statement,  indicated,  "It  would  be 
simply  too  easy  for  carriers  taking  a 
short-tenn  view  of  expenses  and  profits 
to  veto  an  airport's  more  long  term 
assessment  of  growing  needs  for  capital 
investment" 

Discuasion:  FAA  reaffirms  its  position 
that  the  65  percent  air  carrier  rule 
should  not  apply  to  new  capital 
improvement  As  we  have  stated  before. 
Congress,  in  establishing  the  program, 
expressed  an  intent  to  determine  if 
private  investment  could  be  employed 
as  an  alternative  funding  source. 
Applying  the  65  percent  air  carrier  rule 
to  new  capital  investment  would  give 
carrien  undue  power  ovu^  an  airport's 
capital  improvement  program  and 
possibly  reduce-an  airport  operator's 
ability  to  meet  the  long  term  needs  of 
the  market 

Carrien  are  afibrded  sufficient 
protection  by  {Hovisions  of  section 
47134{b)(l)(A)(i)  and  (ii).  This  provision 
of  the  statute  effectively  requires  the 
consent  and  participation  of  the  carrien 
for  the  airport  sponsor  to  trensfiBr  the 
airport  to  a  private  operator.  The  FAA 
expects  that  during  this  time  carrier 
concerns  and  issues  will  be  addressed. 
Additionally,  tenants  and  carrien  have 
the  protection  of  their  leases,  an 
airport's  grant  assurances  and  the 
fiaderal  requiremimts  for  airport  rates 
and  charges. 

Final  Disposition:  The  FAA  retains 
the  provisions  of  the  draft  notice.  The 
text  is  being  modified  to  explicitly  state 
the  exclusion  of  fee  increases 
attributable  solely  to  capital 
improvements. 

Terms  and  Conditions  To  Assure 
Continued  Operation  in  the  Event  of 

Bankruptcy  or  Insolvency 

Comments:  AG!  believes  that  existing 
Federal  bankruptcy  laws  are  adequate  to 
handle  leased  facilities,  Title  11  U.S.C. 
365(d)(3)  (1995)  was  originally  enacted 
to  protect  a  lessor  of  commercial  realty 
in  the  event  that  the  tenant  seeks 
bankruptcy  protection  and  performance 
of  the  contract  is  essential.  This  section 
requires  the  trustee  to  meet  the  tenant's 
obligations  under  the  contract.  AGI 
argues  that  these  provisions  could  apply 
to  operatora  of  leased  airports. 


The  State  of  New  Yoric  suggests  that 
the  FAA  should  require  the  parties  to 
enter  into  an  agreement  that  addresses 
bankruptcy  within  the  framework  of 
existing  law. 

Lancmim  and  Brown  and 
Infrastructure  Management  Group 
suggest  a  reveraion  to  the  public  sponsor 
in  the  event  of  bankruptcy  along  with 
reasonable  cure  provisions  in  the 
agreement  The  operatora  or  crediton  of 
a  fiKility  should  be  given  time  to  rectify 
the  problem  before  tbe  original  public 
owner  steps  in.  The  only  lingering  issue 
in  such  instances  is  whether  and  how 
the  parties  must  compensate  each  other. 

ATA  oBen  a  number  of  options  for 
^t^rttMing  bankruptcy.  These  include: 
(1)  The  tiansfiar  apeement  should 
include  an  automatic  reverter  to  the 
public  sponsor  in  tbe  event  that  the 
airport  ceases  operations  due  to 
bankruptcy  or  reorganization  (the 
tacansfBr  agreement  would  not  be 
recognized  as  an  executory  contract 
subject  to  assumption,  rejection  or 
assignment  imdnr  Section  365  of  the 
Bankruptcy  Code):  (2)  FAA  required 
contingency  plan  for  sponsor  takeover 
in  defined  circumstances;  (3)  Record  as 
an  encumbrance  on  the  airport  property 
the  obligation  to  operate  this  i»operty  as 
an  airport;  (4)  establish  an  escrow  fund 
or  bond  fund  to  ensure  funds  are 
available  to  pay  essential  costs  of 
operating  the  airpcHt;  (5)  Use  Chapter  9 
insolvent  munidpaUty  provisions 
instead  of  Qiapter  11  or  7  for  airport 
bankruptcies. 

ATA  also  suggests  that  the  FAA 
punue  rigorous  auditing  of  private 
operatora  and  impose  the  requiranent 
for  financial  fitness  similar  to  those 
imposed  by  the  Department  of 
Transportation  on  air  carrien. 

Discussion:  Given  the  breedth  of 
suggestions  and  divergence  of  views 
there  is  no  consensus  on  a  specific 
requirement  As  a  part  of  the  exemption 
application  submittal,  the  airport 
sponsor  and  private  operator  should 
provide  a  plan  that  specificaUy 
addresses  the  requirements  of  section 
47134(cX2).  Because  it  would  involve 
the  appUcation  of  bankruptcy  law,  the 
plan  should  include  legal  justification 
and  a  legal  opinion.  The  proposed 
approach  will  assiire  continued 
operation  of  the  airport  in  the 
circumstances  specified  in  section 
47134(cM2).  FAA  reserves  the  right  to 
modify,  or  totally  reject  the  plan  and 
require  the  airport  operator  to  submit  a 
new  plan. 

Final  Disposition:  The  FAA  wiU 
revise  the  application  procedures  to 
require  the  public  sponsor  and  private 
operator  to  specifically  address  tbe 
requirements  of  section  47134(c)(2). 


Terms  and  Conditions  To  Assure 
Capital  Investment  and  Improvements 
by  the  Airport  Operator 

Comments:  San  Francisco  questioned 
whether  FAA  has  the  legal  authority  to 
require  that  the  private  operator  "exceed 
or  accelerate"  this  public  sponsor's 
capital  improvement  plan  (QP).  While 
San  Francisco  recognizes  that  offering 
such  a  five  year  QP  is  one  method  of 
ensuring  sufficient  private  investment, 
it  suggests  that  this  not  be  a  requirement 
for  obtaining  FAA  approval.  FAA 
should  make  it  clear  that  the  private 
operator's  CIP  does  not  have  to  exceed 
or  accelerate  the  public  sponsor's  QP. 
Such  a  requirement  may  decrease  the 
attractiveness  of  private  investment, 
when  the  public  sponsor  has  made  high 
investments  in  die  airport  prior  to 
privatization.  San  Francisco  believes 
that  the  air  carriers  will  effectively 
ensure  that  the  private  sector  will  invest 
sufficient  amounts  in  capital  projects. 
FAA  should  exercise  its  role  concerning 
capital  investment  on  a  case  by  case 
basis  without  a  predetermined  level  of 
investment 

AQ-NA  and  AAAE  support  die 
procedural  provisions  that  require  the 
transfer  agreement  to  include  a 
provision  to  assure  the  airport  operator 
will  maintain,  improve  and  modernize 
the  airport  facilities  as  specified  in  the 
QP  and  subsequmt  updates. 

Landrum  and  Brown  suggests  that  the 
private  operator  should  be  required  to 
submit  a  master  plan  for  FAA  approval 
along  with  tbe  five  year  QP. 

A'TA  raises  concerns  that  the 
requirement  to  implement  a  five  year 
program  could  le^  to  inefficient     - 
expenditures  of  funds  for  capital 
projects.  They  recommended  the  FAA 
require  purchaser/lessor  to  provide 
annual  dociunentation  showing  sources 
of  funds  for  the  projects  to  be 
implemented  in  next  12  months 
including,  if  applicable,  information  on 
borrowed  money  and  proposed  means 
of  repayment  of  borrowed  funds. 

BAA  USA  is  concerned  that  the 
requirement  of  a  "reasonable  rate  of 
return"  may  prove  to  be  a  source  of 
controveray  and  generate  wasteful 
capital  expenditure.  Airport  operatora 
could  be  induced  to  spend  more  on 
capital  projects,  just  to  extend  the  scope 
of  the  "reasonable  rate  of  return". 

AGI  believes  that  the  public  sponsor 
has  the  greatest  incentive  to  ensure  the 
private  operator's  QP  is  sufficient  for 
the  needs  of  the  airport. 

Discussion:  In  enacting  the  airport 
privatization  pilot  program,  it  was  the 
intent  of  Congress  to  determine  if  new 
investment  and  capital  from  the  private 
sector  can  be  attracted  through 


innovative  financial  arrangements.  The 
FAA  and  the  public  have  a  reasonable 
expectetion  that  a  private  operator  will 
provide  new  capital  and  create  new 
investment  opportunities  at  the  airport 
A  comparison  of  the  public  sponsor's 
five-year  QP  with  the  private  operator's 
QP  will  be  usefiil  in  evaluating  the    ' 
private  operator's  commitment.  The 
example  of  exceeding  or  accelerating  the 
public  sponsor's  most  recent  five  year 
QP  is  only  one  of  several  examples  of 
means  that  a  private  operator  can  use  to 
assiue  a  sufficient  miniimim  investmmt 
of  the  private  operator's  funds.  The  FAA 
will  not,  however,  require  the  private 
operator's  commitment  to  do  so. 

The  final  procedures  do  not  identify 
a  predetermined  level  of  investment 
Rather,  the  private  operator  is  required 
to  provide  an  assurance  that  the 
operator  will  provide  sufficient 
resources  of  its  own  funds  in 
conjimction  vnth  other  financial 
resources  for  carrying  out  the 
maintenance,  improvements  and 
modernization  of  the  facility  as  required 
by  the  stetute.  This  should  be 
accomplished  on  an  rniniml  basis  yrith 
documentetion  provided  showing  the 
source  of  all  funds. 

One  commenter  suggested  that  the 
private  operator  should  be  required  to 
submit  a  master  plan  for  FAA  approval 
along  with  the  five  year  QP.  While  there 
is  not  requirement  for  a  master  plan 
development,  we  would  expect  all 
capital  development  to  be  performed  in 
accordance  with  the  airport  sponsor's 
grant  assurances. 

Final  Disposition:  The  application 
procediues  are  modified  as  disoissed. 

Terms  and  Conditions  Relating  to  Safety 
andSecurify 

Comments:  Both  the  Air  Line  Pilots 
Association  and  the  Transportation 
Trades  of  AFL-QO  recommend  that 
private  operatora  should  conduct  public 
hearings  on  safety  and  operational 
considerations  at  the  spedfic  airport 
with  an  opportimity  for  input  by 
representatives  of  aviation  employees.  It 
Mras  also  suggested  that  private 
operatora  conduct  monthly  or  bi- 
monthly safety  meetings. 

Discussion:  Such  mechanisms  as 
tenant  advisory  committees  and  airport 
safety  and  security  meetings  are  basic 
management  tools  for  ensuring  a  safe 
and  secure  airport  We  expect  all 
airports,  depending  on  their  level  of 
activity,  degree  of  complexity  and 
regardless  of  whether  they  are  privately 
or  publicly  operated  to  have  some 
program  for  addressing  the  safety  and 
securify  needs  of  the  airport. 

As  we  have  indicated,  we  vrill  require 
private  operatora  to  obtain  a  Part  139 


airport  operating  certificate  and  comply 
writh  Part  107  airport  security 
requirements  at  facilities  where 
appropriate.  Existing  certificates  held  by 
the  public  operator  are  not  transferable. 
Private  operatora  will  be  required  to 
demonstrate  their  fitness  for  approval  ia 
the  same  manner  that  public  opraratore 
are  presenUy  required  to  comply.  For 
general  aviation  airports,  we  will  expect 
the  fvivate  operator  to  poovide  the  same 
level  of  safety  and  security  as  reqidred 
of  the  public  sponsor  under  tbe  existing 
grant  obligations. 

Final  Disposition:  The  FAA  believes 
that  existing  airport  procediues  and 
practices  are  adequate  to  ensure  tenant 
and  employee  input  on  safe  airport 
operating  practices  and  conditions.  The 
application  procedures  are  modffied  to 
encourage  the  private  operator  to 
maintain  the  public  sponsor's  existing 
mechanisms  for  commimicating  with 
airport  usos  and  the  public  on  safety 
and  security  issues.  No  other 
modffications  have  been  made. 

Terms  and  Conditions  Relating  to  Noise 
Mitigation 

Comments:  The  National  Organization 
to  Insure  a  Sound  Controlled 
Environment  (NOISE),  in  their 
comments,  asked  several  questions 
regarding  the  application  procedures. 
Pint.  NOISE  wants  to  know  if  the  terms 
and  conditions  of  existing  grants 
applicable  to  noise  mitigation  will  be  a 
part  of  the  obligations  of  the  private 
opraator.  Second,  will  the  new  airport 
owner  be  obligated  to  comply  with  the 
determination  of  the  existing  Part  150 
Noise  Compatibility  Plan.  Third,  will 
notice  of  the  proposed  sale  of  the  airport 
be  served  on  local  jurisdictions  that 
surroimd  the  airport  or  that  are  located 
a  specified  distance  from  the  airport 
within  a  colain  number  of  miles,  or 
within  a  specified  DNL  noise  contour. 
NOISE'S  concern  is  that  Federal 
Register  notification  may  be  insufficient 
to  reach  many  small  communities. 
Fmally,  NOISE  would  like  to  see  a 
public  hearing  in  the  airport  community 
before  an  exemption  is  granted. 

AGI  indicates  that  the  statute  limits 
AIP  grant  funding  to  40%  Federal  share 
at  section  47134  airports.  Tbe 
procedures  are  unclear  as  to  whether  the 
reduced  Federal  share  applies  to  both 
new  applications  and  projects  approved 
but  not  funded. 

Discussion:  Standard  grant  assurance 
No.  5  requires  a  transferee  approved  by 
the  Secretary  to  assiime  all  of  the  terms, 
conditions  and  assurances  contained  in 
the  sponsor's  grant  agreement.  These 
requirements  are  inserted  in  the  contract 
or  docum«it  transferring  the  sponsor's 
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interest,  and  become  binding  upon  the 
transfiBree. 

In  reviewing  a  request  for  transfer,  the 
FAA  will  consider  whether  a  proposed 
private  operator  under  a  {»ivatization 
pilot  pro|«ct  will  assume  the  obligations 
of  the  original  sponsor  under  existing 
grant  agreements  or  deeds,  and  whether 
the  new  owner  has  the  powers  and 
authority  to  fulfill  its  obligations  under 
the  assurances.  The  FAA  would  expect 
a  private  operator  to  assume  any 
«»y»«ring  Part  150  noise  mitigation 
program  for  the  airport  to  the  extent 
applicable  to  a  private  firm.  However, 
we  note  that  under  Part  150, 
implementation  of  approved  noise 
mitigation  measxues  is  voluntary. 

With  respect  to  the  request  for  a 
public  hearing,  as  we  previously 
indicated,  we  encourage  airport 
sponsors  to  actively  solicit  public 
conunenL  However,  we  do  not  intend  to 
dictate  to  airport  sponsors  a  single 
method  for  conducting  public  outreach. 
We  believe  public  outreach  should  be 
conducted  at  the  local  level  and  in 
aocordaiica  with  applicable  state  and 
local  laws. 

On  the  subject  of  the  applicability  of 
reduced  Fedoal  share  for  AIP  funded 
projects,  it  makes  no  difference  whether 
the  application  is  pending  or  in 
preparation.  If  a  grant  of  discretionary 
funds  is  approved  by  the  FAA  prior  to 
the  airport  sponsor  being  granted  an 
exemption  under  section  47134,  the 
conventional  Federal  share  would  be 
used,  even  if  the  proiect  is  not 
completed  at  the  time  of  the  transfar. 
Any  grant  of  discretionary  funds 
executed  after  the  transfn  would  be  at 
the  Federal  share  of  40%  for  allowable 
project  costs. 

Pinal  Disposition:  No  modification  is 
required  to  address  the  concerns  of  the 
oommenter* 

Unfair  Competition  Finding 

Conunents:  AGI  wanted  to  know  what 
constitutes  "un&ir  and  deceptive 
practices".  The  concept  is  not  defined. 
The  commenter  suggests  the  standard 
for  ensuring  reasonable  access  without 
^    imj\ist  discrimination  replace  the 
"unfair  and  deceptive  practice" 
standard. 

Discussion:  The  statute  permits  the 
FAA  only  to  approve  an  application,  if 
the  approval  will  not  result  in  unfair 
and  deceptive  practices  or  un&ir 
methods  of  competition.  While  there 
may  be  some  overlap  between  this 
standard  and  the  standard  of  reasonable 
access  without  unjust  discrimination, 
the  FAA  is  not  prepared  to  treat  the 
standards  as  identical.  Doing  so  would 
make  one  of  the  standards  meaningless. 
This  outcome  should  be  avoided  in 


construing  statutory  language.  We  will 
not  further  define  "unfair  and  deceptive 
practices"  or  "unfair  methods  of 
competition"  in  the  procedures.  Ample 
guidance  on  this  subject  can  be  found  in 
agency  and  court  decisions  interpreting 
section  41 1  of  the  Federal  Aviation  Act 
of  1958,  as  amended.  49  USC  41712  aiul 
§  5  of  the  Federal  Trade  Commission 
Act.  IS  USC  16.  However,  to  assist  in 
making  this  detennination,  the  final 
procedures  are  being  modified  to 
require  information  on  any  findings  that 
the  private  operaiOT  or  key  pmsonnel 
have  engaged  in  unfair  or  deceptive 
practices  or  unfair  methods  of 
competition,  or  are  the  sutqect  of 
pending  investigations. 

Protection  of  General  Aviation  Interests 

Ceuninents;  AOPA  recommended  that 
each  private  operator  should 
specifically  address  in  the  application 
how  proposed  changes  at  the  airport 
Mrill  impact  general  aviation. 

Discussion:  Congress  intMided  that 
general  aviation  users  not  be  adversely 
impacted  as  a  result  of  the  transfer  of 
the  airport  from  public  to  private 
operation.  This  is  demonstrated  by  the 
provisions  in  the  statute  governing  fise 
increases,  section  47134(cK5)  and  the 
protection  of  general  aviation  interests, 
section  47134(f).  In  order  for  the  FAA  to 
fulfill  its  responsibility  under  the 
statute,  we  would  expect  to  see  what 
actions  the  airport  sponsor  and  private 
operator  plan  to  take  to  comply  wrlth  the 
reqiiiranents  of  these  provisions.  At  a 
miniiniiin,  we  would  expect  to  see  how 
the  proposed  changes  in  the 
management  and  operation  of  the 
airport  would  affect  general  aviation 
users.  Additionally,  we  would  expect  to 
see  some  effort  by  the  airport  sponsor 
and  private  operator  to  undertake 
reasonable  consultations  with  affected 
parties  using  the  airport  The 
requirements  of  this  section  could  also 
be  addressed  by  providing  a  description 
of  die  operator's  plans  for  the 
development  of  general  aviation. 

Fincu  Disposition:  The  application 
procedures  will  be  revised  to  request 
that  the  applicant  private  operator 
provide  information  on  its  plans  for 

consulting  and  mmnmnirAHng  with  the 

general  aviation  users  regarding  the 
planned  privatization  of  the  airport,  and 
on  the  applicants'  projections  of  the 
impact  of  the  proposal  on  general 
aviation. 

Revocation  Procedures 

Comments:  Several  commenters  aigue 
that  the  FAA  should  not  require 
automatic  reversion  of  the  airport  to  the 
public  sponsor.  Automatic  reversion 
should  be  one  of  many  options 


available.  The  FAA  should  retain 
discretion  to  take  appropriate  action. 
AO-NA  and  AAAE  request  that 
revocation  procedures  should  be  crafted 
in  such  a  way  that  they  are  not  an 
impediment  to  the  bond  issuing  ability 
of  the  airport  sponsor.  The 
Transportation  Trades  Department  of 
the  AFL-CIO  suggests  that  the  FAA 
consider  revocation  procedures  for 
termination  of  the  program  when 
privatization  has  been  found  to  be 
contrary  to  the  public  interest 

Discussion:  The  FAA  did  not  propose 
to  require  reversion  to  the  public 
sponsor  in  the  event  of  defeult  or 
violation  of  the  exemption  conditions, 
as  a  condition  of  granting  an  exemption, 
and  the  final  proradures  do  not  add  a 
requirement  for  reversion.  However,  the 
application  must  provide  for  continued 
operation  of  the  airport  and  compliance 
with  other  obligations  in  the  future 
under  all  foreseeable  circumstances. 
The  provisions  will  vary  according  to 
the  circumstances  of  the  airport 
privatization  proposed.  For  example, 
where  a  public  sponsor  does  not  operate 
any  other  airports  and  will  no  longer 
maintain  a  capability  to  assiune 
operation  of  an  airport  on  short  notice, 
the  applicants  may  provide  means  other 
than  reversion  to  Uie  former  public 
sponsor  as  a  first  recourse  for  correction 
of  problems  in  the  private  operation  of 
the  airport 

The  FAA  is  aware  of  effiact  that  the 
potential  enforcement  action,  even  if  the 
probability  is  very  small,  can  have  on 
the  predictability  of  a  future  revenue 
stream  for  purposes  of  determining 
investment  risL  As  the  AQ-NA  and 
AAAE  comments  noted,  the  FAA  has 
developed  enforcement  procedures  for 
passenger  facility  charge  (PFC) 
collection  requirements  that  permit 
underwriting  of  bond  issues  based  on 
PFC  collections  alone.  While  the  FAA 
does  not  intend  to  prescribe  separate 
procedures  for  agency  enforcemoit  of 
grant  assurances  and  exemption 
conditions  involved  in  a  privatization 
project  we  can  give  assurance  that  in 
the  unUksly  event  any  enforcement 
action  was  necessary  in  such  a  case,  the 
agency  will  be  sensitive  to  the  financial 
commitments  and  covenants  associated 
with  the  financing  of  the  project. 
Moreover,  by  requiring  a  three-way 
agreement  or  the  inclusion  of  third- 
party  beneficiary  rights  for  the  FAA  as 
part  of  the  original  transaction,  the  FAA 
has  provided  means  for  limited,  targeted 
correction  of  deficiencies  without 
relying  on  the  revocation  for  the 
underlying  exemption. 

Termination  of  the  pilot  program,  as 
opposed  to  action  to  correct  ddSdencies 


in  a  specific  privatization  project,  is  not 
within  the  FAA's  authority. 

Final  Disposition:  As  discussed 
previously,  the  FAA  will  require  the 
parties  to  provide  third  party 
beneficiary  rights  to  thp  FAA  or  to 
execute  tripartite  agreements.  These 
remedial  options  in  addition  to 
revocation  will  assure  that  the  FAA's 
compliance  program  is  effective. 

Administration  of  AIP  Grants 

Comments:  The  Stete  of  New  York, 
Landrum  and  Brown,  and  AGI  argue 
that  the  system  of  prioritization  of 
discretionary  AIP  funds  should 
continue  to  make  no  distinction 
between  public  or  private  airports. 
Projects  should  be  selected  solely  on 
their  merits. 

Final  Disposition:  Discretionary  AIP 
funds  will  be  awarded  in  accordance 
with  existing  policy  on  priority  of 
projects.  Private  ownnship  per  se  will 
not  afiisct  grant  priority  or  eligibility,  but 
the  FAA  will  continue  to  consider  the 
availability  of  other  sponsor  resources 
and  the  sponsor's  use  of  available  funds 
in  granting  applications  for 
diacretioiiary  grants. 


inr  Applying  fior  an  Exemption 
Under  §47134 

Exemption  Application  and  Review 
Process:  Overview 

The  FAA  will  apply  the  following 
policies  and  procedures  for  filing  and 
review  of  requests  for  privatization  of  a 
public  airport  under  49  U.S.C.  47134: 

1.  A  request  for  participation  in  the 
airport  privatization  pilot  program  will 
be  initiated  by  the  filing  of  a 
preliminary  application  for  exemption 
under  section  47134(a).  A  public 
sponsor  may  also  elect  to  file  a  final 
application  without  the  prior  filing  of  a 
preliminary  application,  if  the  public 
sponsor  has  selected  a  private  operatm. 

2.  With  the  exemption  noted  below, 
preliminary  and  final  applications  for 
exemption  will  be  accepted  on  or  after 
December  1, 1997,  and  will  be  handled 
on  a  first-come  first-served  basis  imtil 
the  limits  of  section  47134  are  reached. 
An  otherwise  qualifying  preliminary 
application  for  exemption  will  be 
accepted  before  December  1, 1997,  if  the 
sponsor  has  issued,  on  or  before  the  date 
of  publication  of  this  notice,  a  formal 
solicitation  or  request  for  proposals  for 
the  sale  or  lease  of  an  airport,  but  has 
not  selected  an  operator.  If  the  sponsor 
has  selected  the  operator  on  or  before 
the  date  of  publication  of  this  notice,  the 
FAA  will  accept  only  a  final  application 
before  December  1, 1997.  All 
applications  will  be  evaluated  in  the 
order  of  receipt 


3.  Participation  in  the  program  is 
limited  to  five  airports.  "The  ma-irimiini 
of  five  participants  in  the  program  will 
be  considered  to  have  been  reached 
based  on  applications  under  review,  not 
exemptions  granted,  so  that  an  airport 
with  an  application  on  file  will  not  be 
in  a  race  for  inclusion  in  the  program. 

A  standby  list  will  be  esteblished  for 
airports  not  selected. 

4.  An  application  received  by  the 
FAA  will  be  considered  to  be  filed  on 
the  date  received.  Application  packages 
will  be  date-stamped  on  receipt  in  Room 
600  East,  FAA  headquarters  building. 
The  FAA  will  not  determine  order  of 
filing  based  on  the  time  of  day  received. 
If  multiple  applications  are  received  on 
the  same  day,  their  order  of  filing  will 
be  determined  by  public  lottery  rather 
than  by  time  of  day  received. 

5.  FAA  will  review  the  application  to 
determine  if  it  meets  the  procediual 
requirements  steted  in  this  notice. 

6.  The  FAA  will  accept  preliminary 
applications  filed  before  the  applicant 
has  commenced  the  procurement 
process  for  the  selection  of  an  operator. 
The  preliminary  application  must 
contain  the  information  listed  undn  the 
section  titled  "Contents  of 
Applications".  The  FAA  will  notify 
applicants  of  its  decision  on  the 
acceptance  of  the  application  for  review 
within  thirty  days  of  the  filing  of  the 
preliminary  application. 

7.  If  the  preliminary  application  meets 
the  procedural  requirements  described 
in  this  notice,  the  applicant  will  be 
notified  that  the  application  is 
"accepted  for  review."  The  FAA  may 
request  additional  information  before 
accepting  the  application  for  review,  but 
the  original  filing  date  will  remain  in 
effect  The  applicant  is  authorized  to 
select  a  private  operator,  negotiate  an 
agreement  and  submit  a  final 
application  to  the  FAA. 

8.  If  the  preliminary  application  does 
not  meet  the  procedural  requirements 
described  in  this  notice,  and  caimot  be 
brought  into  compliance  with  those 
requirements  with  information 
requested  by  the  FAA  during  its  30-day 
review,  the  preliminary  application  wUI 
be  rejected.  The  FAA  will  notify  the 
applicant  that  the  application  is  rejected 
and  that  the  applicatron  is  no  longer  on 
file.  The  applicant  may  file  a  new 
application  at  any  time,  and  receive  a 
new  "on  file"  date  at  that  time. 

9.  The  FAA  will  publish  in  the 
Federal  Register  a  notice  that  a 
preliminary  application  has  been 
received  xmder  49  U.S.C.  47134,  and 
that  the  FAA  has  accepted  die 
application  for  review. 

10.  Applicants  may  file  a  final 
application  after  the  public  sponsor  has 


selected  a  private  operator  and  reached 
substantial  agreement  on  the  terms  of 
the  privatization  transaction.  If  an 
application  cannot  reasonably  be 
tnought  into  compliance  with  the 
requirements  of  section  47134  and  other 
applicable  Federal  statutes  with  current 
information  in  accordance  with  the  time 
schedule  submitted  during  the 
preliminary  application,  the  FAA  will 
notify  the  applicant  that  the  application 
is  rejected  and  that  the  application  is  no 
longer  on  file.  The  applicant  nuy  file  a 
new  application  at  any  time,  and  receive 
a  new  "on  file"  date  at  that  time. 

11.  The  FAA  will  publish  in  the 
Federal  Register,  a  notice  of  receipt  of 
the  final  application,  esteUish  a  dockat. 
and  accept  public  comment  on  the 
application  for  a  period  of  60  days. 
Selection  as  one  of  the  5  airports  eligible 
to  participate  in  the  program  will  be 
evidenced  by  the  issuance  of  an 
exemption  under  section  47134(b).  If  an 
appUcation  is  approved,  an  exemption 
will  be  issued  after  the  execution  of  all 
documents  necessary  to  fulfill  the 
requirements  of  section  47134  and  other 
laws  and  regulations  within  the  FAA's 
jurisdiction  (e.g.,  issuance  of  a  Part  139 
certificate  to  the  private  operator  FAA 
approval  of  a  security  program  under 
Part  107).  FAA  representetrves  will  be 
available  to  meet  with  parties  interested 
in  an  airport  privatization  project  both 
before  and  after  the  filing  of  a 
preliminary  application  for  exemptton 
to  discuss  the  Federal  stetutory 
requirements  and  policies  that  apply  to 
applications  under  section  47134. 

Piling  an  Application 

1.  Applicants  must  submit  one 
original  application  package  and  four 
copies  containing  the  information 
described  imder  "Content  of 
Applications"  in  this  notice  to:  Susan  L 
Kurland,  Associate  Administrator  for 
Airports,  ARP-1,  Room  600  East, 
Federal  Aviation  AdministratiorL.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

2.  All  preliminary  and  final 
applications  may  be  delivered  or 
inailed,  but  will  not  be  considered  to  be 
"on  file"  with  the  FAA  until  received 
and  date  stamped  in  the  Office  of  the 
Associate  Administrator  for  Airports, 
Room  600  East. 

3.  There  is  no  required  form  for  an 
application.  However,  the  application 
package  must  be  submitted  with  a  cover 
letter,  signed,  in  the  case  of  the 
preliminary  application,  by  appropriate 
officials  of  the  current  public  sponsor  or 
in  the  case  of  the  final  application, 
joinUy  by  appropriate  officials  of  the 
current  public  sponsor  and  the  private 
operator  proposing  to  buy  or  lease  the 
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airport,  requesting  an  exemption 
pursuant  to  49  U.S.C.  47134  for  the 
purpose  of  the  privatization  of  an 
airport.  Please  title  each  section 
according  to  the  appropriate  sections  of 
the  application.  Officials  signing  for  the 
public  sponsor  must  provide  evidence 
of  their  authority  to  &le  the  application. 

Coalento  of  dw  PreHminary  Application 

The  preliminary  application  should 
consist  of: 

1.  As  much  of  the  information 
required  by  Part  I,  "Parties  to  the 
Transaction,"  for  the  Final  Application, 
as  is  available. 

2.  Summary  narrative  of  the  objectives 
of  the  privatization  initiative;  what  the 
public  spooaot  wants  to  accomplish  by 
the  solicitation. 

3.  A  description  of  the  process  and  a 
reasonable,  realistic  timetable  to  be 
employed  in  selecting  an  operator  and 
completing  transfiBr  of  the  airport.  This 
shoiUd  include  the  identificadon  of  all 
local  approvals  and  the  time  firame 
when  \he  FAA  can  anticipate  the  final 
application  will  be  submitted  for 
review. 

4.  All  of  the  information  required  by 
Part  n.  "Airport  Property."  from  the 
Final  Application ' 

5.  Financial  statements  including 
balance,  income  and  cash  flow 
statements  for  the  last  two  reporting 
periods. 

6.  A  distribution  ready  copy  of  die 
request  for  proposals  for  the 
management  and  operation  if  the  airport 
un«ler  section  47134.  The  docvunent 
should  contain  refinences  to  this  notice 
and  the  nine  statutory  objectives  listed 
in  section  47134(c). 


Tke  Fine!  Application 

The  following  statements  and 
information  must  be  included  in  the 
final  application.  The  FAA  realizes  that 
some  dociunents,  figures,  and  other 
information  will  not  be  available  until 
shortiy  before  the  execution  of  the 
transfer  transaction.  The  final 
application  must  be  filed  after  the 
public  sponsor  has  selected  a  private 
operator  and  reached  sufficient 
agreement  with  the  operator  on  the 
terms  of  the  transaction  to  represent 
these  terms  in  an  application.  The  FAA 
will  not  require  that  all  information 
listed  below  be  provided  at  the  time  of 
the  application,  however.  For  each  item 
below  for  which  information  is  not 
available,  the  applicant  may  substitute  a 
description  of  the  expected  respooae 
and  the  date  by  whidi  the  final 
information  will  be  available. 
'  Information  not  provided  with  the 
application  shouJd  be  submitted  to  the 
FAA  as  soon  as  it  becomes  available. 


Part  /.  Parties  to  the  Transaction 

A.  Name  of  the  airport  proposed  for 
sale  or  lease. 

B.  Name  and  address  of  the  public 
sponsor  of  the  airport;  name,  address, 
telephone  number  and  fax  number  of 
the  person  to  contact  about  the 
application. 

C.  Name  and  address  of  the  private 
operator  proposing  to  purchase  or  lease 
the  airport;  name,  address,  telephone 
number  and  fax  number  of  the  person  to 
contact  about  the  application. 

D.  If  the  private  operator  proposing  to 
purchase  or  leese  the  airport  is  a 
partnership,  joinUy  venture,  or  other 
consortium  of  multiple  intprests,  the 
name  and  address  of  each  of  the 
participating  members. 

E.  Qtizenship  of  the  private  operator 
and/or  each  member  of  the  private 
operator  consortium,  and  percentage  of 
interest  of  each  such  member. 

F.  A  statement  of  the  public  sponsor's 
authority  to  sell  or  lease  the  airport, 
tvith  a  citation  to  legal  authorities. 

Part  U.  Airport  Property 

A.  A  description  if  the  airport 
property  to  be  transferred.  Applications 
should  describe  property  in  sufficient 
detail  to  identify  the  parcels  of  property 
and  facilities  to  be  transferred;  a  map 
and  a  legal  description  of  the  property 
may  be  included  but  are  not  required. 

B.  A  history  of  the  acquisition  of 
existing  airport  property:  applicants 
should  include  information  on  grants, 
tjrpes  of  deeds,  the  dates  and  means  of 
convejrance,  e.g.  Surplus  Property  Act 
other  Federal  conveyance  of  donated 
property,  parcels  purchased  with 
Federal  funds  and  parcels  purchased 
with  only  local  funds. 

Part  m.  Terms  of  the  Transfer 

A.  A  detailed  description  of  the  terms 
of  the  transfer,  other  than  financial, 
including: 

The  fonn  of  the  transaction  (sale, 
lease,  other); 

Term  of  the  lease  or  other  transfer 
agreement; 

Description  of  any  rights,  authority,  or 
interests  retained  by  the  public  sponsor, 
including  reversion  of  title  to  facilities; 

If  the  private  operator  is  a  consortium, 
a  description  of  the  respective  rights 
and  responsibilities  of  each  member; 

B.  Financial  terms  of  the  transaction: 
Amouints  and  timing  of  payments  to 

public  sponsor. 

Amounts  of  payments  to  sponsor  to  be 
used,  respectively,  for  airport  purposes 
(including  recoupment  of  public 
sponsor  investments  not  previously 
recovered)  and  other  purposes. 

Financial  arrangements,  including 
source  of  the  funds  used  by  the  private 


operator  for  purchase  payment  or  initial 
and  future  lease  payments. 

Projected  impact  of  the  initial 
transaction  on  the  fee  structure  for 
charges  to  airport  users. 

Projected  impact  of  future  purchase  or 
lease  payments  to  the  public  sponsor  on 
the  fee  structure  for  charges  to  airport 
users. 

Other  relevant  finanHal  terms  of  the 
transfer. 

C.  Copies  of  all  docimients  executed 
as  part  of  the  transfer,  to  be  provided  as 
th^  are  executed  or  are  in  sufficiendy 
final  form  to  indicate  the  substantive 
nature  of  the  expected  final  document 

D.  If  applicable,  a  request  for 
confidentiality  of  any  particular 
document  or  information  submitted, 
with  supporting  information. 

E.  Provisions  in  document  conferring 
third  party  beneficiary  rights  on  behalf 
of  the  FAA  to  enforce  key  obligations, 
or  the  alternative  tripartite  agreement 
among  the  FAA,  the  public  sponsor  and 
the  private  operator  giving  the  FAA  the 
right  to  enforce  directiy  against  the 
private  operator  key  obligations 
contained  in  AIP  grant  agreements  and 
the  assurances  required  by  Section 
47134.. 

PaH  IV.  Qualifications  of  the  Private 
Operator 

A.  Complete  description  of  airport 
management  and  operations  experience. 
The  identity,  experience,  expertise  and 
responsibility  of  key  personnel.  A 
description  of  the  fecilities  and  airports 
presendy  being  managed  by  the 
company,  both  domestically  and 
internationally.  If  the  private  operator  is 
a  newly  formed  entity,  describe  the 
experience  of  the  constituent  members 
and  the  proposed  management  structure 
to  int^rate  operations  functions. 

B.  Financial  resources  for  operating/ 
capital  expenses  of  the  airport  Copies  of 
the  lOK  annual  reports  filed  in  the  past 

3  years  with  the  Securities  and 
Exchange  Commission,  if  not  filed, 
balance  sheet  and  income  statement 
prepared  in  accordance  with  G«ierally 
Accepted  Accounted  Principles,  with  all 
footnotes  applicable  to  the  financial 
statements. 

C.  Timing/details  of  application  for 
Part  139  certificate,  if  applicable. 

D.  Plan  for  compliance  mth  Part  107, 
if  applicable. 

E.  A  description  of  the  private 
operator's  capability  of  complying  with 
the  public  sponsor's  existing  grant 
assurances,  including  the  assurance  of 
compatible  land  use  around  the  airport; 
the  protection  of  navigation  aids, 
approach  lights,  runway  safety  areas, 
and  runway  protection  zones;  and  the 


continuation  and  extension  of  aviation 
easements. 

F.  Affiliations  with  air  carriera  at 
other  persons  engaged  in  aeronautical 
business  activity  at  an  airport  (other 
than  airport  management). 

G.  A  description  of  all  charges  of 
unfeir  or  deceptive  practices  or  unfair 
methods  of  competition  brought  against 
the  private  operator,  private  operator's 
key  personnel  and  in  the  case  of  a 
private  operator  that  is  a  joint  venture, 
partnerahip  or  other  consortium,  the 
separate  men^n  of  the  entity  in  the 
past  10  years.  The  description  should 
include  the  disposition  or  current  status 
of  eech  such  proceeding. 

Part  V.  Requests  for  Exemption 

A.  Describe  the  specffic  exemption 
requested  by  the  public  sponsor  under 
49  U.S.C.  47134(b)(1).  from  the 
prohibition  on  use  of  airport  revenue  for 
general  purposes,  including  the  amount 
of  funds  involved.  The  description 
should  include  sale  or  lease  proceeds  as 
well  as  funds  in  existing  airport 
accoimts  that  woidd  be  transferred  to 
general  accounts. 

B.  Describe  the  specific  exemption 
requested  by  the  public  sponsor  under 
40  U.S.C.  47134(bM2),  from  the 
requirement  to  repay  Federal  grants 
funds  or  return  property. 

C.  Describe  the  specific  exemption 
requested  by  the  private  operator  under 

49  U.S.C.  47134(b)(3),  from  the 
prohibition  on  use  of  airport  revenue  for 
general  purposes.  The  description 
should  include  the  anticipated  amoimt 
of  airport  revenue  to  be  used  for 
compensation  of  the  private  operator, 
the  source  of  airport  funds  involved, 
and  a  description  of  the  effect,  if  any,  on 
air  carrier  or  other  aeronautical  user 
fees. 

Part  VI.  Certification  of  Air  Canter 
Approval 

A.  Provide  a  certification  that  afr 
carriers  meeting  the  requirements  of  49 
U.S.C  47134(b)(1)(A)  approve  Uie 
exemption  described  in  Part  V.A.  above. 

B.  Provide  (1)  a  list  of  all  U.S.  afr 
carrien  serving  the  airport,  to  include 
all  carriera  conducting  operations  at  the 
airport  under  authority  of  14  CFR  Part 
121  that  have  a  lease  and/or  use 
agreement  at  the  airport  or  that 
conducted  at  least  50  flights  imder  such 
authority  in  the  preceding  calendar 
year;  all  carriers  conducting  operations 
at  the  airport  as  a  commuter  afr  carrier 
within  the  meaning  of  14  CFR  Part  298 
that  have  a  lease  and/or  use  agreement 
at  the  airport  or  that  conducted  at  least 

50  flights  under  such  authority  in  the 
preceding  calendar  year;  and  all 
operaton  conducting  operations  at  the 


airport  under  authority  of  14  CFR  Part 
135  that  have  a  lease  and/or  use 
agreement  at  the  airport  and  that  have 
at  least  one  aircraft  used  in  Part  135 
operations  based  at  the  airport;  but 
excluding  any  carrier  that  is  not 
currendy  serving  the  airport  or  that  has 
responded  to  a  solicitation  or  submitted 
a  proposal  to  serve  as  a  private  operator 
or  participate  in  a  private  operator 
consortium  at  that  airport;  (2)  a  list  of 
the  afr  carriera  that  have  approved  the 
exemption;  (3)  the  total  landed  weight 
of  all  operations  by  afr  carriera  listed 
under  VI.B.l  above  at  the  airpcut  for  the 
preceding  year;  (4)  the  total  landed 
weight  of  each  afr  carrier  listed  under 
VI.B.1  above  that  has  approved  the 
exemption;  and  (5)  a  list  of  carriers 
serving  the  airport  in  the  previous  or 
current  year  but  excluded  from  the  list 
in  VLB.l.  with  the  reason  for  exclusion. 

C.  Provide  a  copy  of  each  dociunent 
indicating  afr  carrier  approval  of  or 
objection  to  the  exemption  requested. 

D.  Provide  a  description  of 
consultation  with  foreign  air  carriera 
serving  the  airport  on  proposals  for  afr 
carrier  approval  under  49  U.S.C 
47134(b)(lMA). 

Part  Vn.  Airport  Operation  and 
Development 

A.  Provide  a  descripticm  of  how  the 
private  operator,  the  public  sponsor,  or 
both  will  address  the  following  issues 
with  respect  to  the  operation, 
maintenance,  and  development  of  the 
airport  after  the  proposed  transfer. 

1.  Part  139  certification.  A  request  for 
Part  139  certificate  should  be  filed  with 
the  local  FAA  regional  Airports 
Division.  The  exemption  application 
needs  only  to  reflect  the  private 
operator's  intentions  and  the  status  of  a 
certificate  application,  if  applicable. 

2.  Continuing  access  to  tne  airport  on 
fafr  and  reasonable  terms  and  without 
unjust  discrimination,  in  accordance 
with  section  47134(c)(1). 

3.  Continued  operation  of  the  airport 
in  the  event  of  bankruptcy  or  other 
financial  or  legal  impairment  of  the 
private  operator,  in  accordance  wdth  the 
specific  term9<of  section  47134(cH2). 
llie  application  should  include  any 
provision  for  reveraion  to  the  public 
sponsor.  The  application  should  include 
a  legal  opinion  and  certification  that  the 
proposed  plan  will  be  effective  under 
opwation  of  all  applicable  law, 
including  but  not  limited  to  buikruptcy 
law,  in  assuring  the  continued  operation 
of  the  airport 

4.  Maintenance,  improvement  and 
modernization  of  the  airport,  in 
accordance  with  section  47134(c)(3), 
including  the  public  sponsor's  most 
recent  5-year  capital  improvement  plan 


(OP)  and  the  5-year  CIP  proposed  by  the 
private  operator.  Applicants  should 
identify  the  sources  of  funds  to  be  used 
for  capital  development,  including  any 
continuing  contributions  by  the  public 
sponsor.  If  funds  are  to  be  borrowed, 
applicants  should  identify  the  expected 
sources,  anticipated  repayment  terms  of 
any  borrowed  funds,  and  the  source  of 
revenue  to  be  used  for  repayment 
Applicants  shoidd  also  include  any 
financial  securify  provisions,  such  as  a 
letter  of  credit  or  performance  bond,  for 
the  accomplishment  of  the  maintenance, 
improvement,  and  modernization 
{Hojects  committed  to  by  the  private 
operator. 

5.  Compliance  with  the  limitations  on 
afr  carrier  fees,  purauant  to  section 
47134(c)(4),  not  imposed  for  funding  of 
new  capital  development  undertaken 
after  the  transfer  to  the  private  operator. 

6.  Compliance  with  the  limitation  on 
general  aviation  fees  described  in 
section  47134(c)(5). 

7.  Maintenance  of  safety  and  security 
at  the  airport,  in  accordance  with 
section  47134(cK6).  The  application 
should  note  the  applicant's  contacts 
with  the  Airports  District  Office  on  Part 
139  and  the  Office  of  Aviation  Security 
on  Part  107,  but  does  not  need  to 
duplicate  information  filed  in 
connection  with  those  actions.  The 
application  should  include  planned 
e^uts  by  the  private  operator  to 
maintain  the  public  sponsor's  existing 

martianiamg  for  rninmiinirating  with 

airport  tenants  and  usen  and  the  public 
on  safety  and  securify  issues. 

8.  Mitigation  of  adverse  effects  of 
noise  from  airport  operations,  in 
accordance  with  section  47134(cX7). 
The  applicant  should  specifically 
describe  its  intentions  with  respect  to  an 
existing  or  future  Part  150  noise 
compatibilify  program  for  the  airport, 
with  respect  to  the  public  sponsor's 
commitments  under  past  records  of 
decisions  on  airport  development 
projects,  and  other  measures  the  private 
operator  intends  to  take  in  the  future. 

9.  Mitigation  of  adverse  efiiects  on  the 
environment  from  airport  operations,  in 
accordance  with  section  47134(c)(8). 

10.  Recognition  that  section 
47134(c)(9)  provides  that  any  collective 
bargaining  agreement  that  covera 
employees  of  the  airport  and  is  in  effiact 
on  the  date  of  the  sale  or  lease  of  the 
airport  will  not  be  abrogated  by  the  sale 
or  lease. 

11.  The  private  operator's  intentions 
regarding  consultation  with  general  . 
aviation  usera  regarding  the  planned 
privatization  of  the  airport,  and  the 
I»ojected  effect  on  general  aviation  of 
the  proposed  changes  in  operation  and 
management  of  the  airport 
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12.  Private  operator's  plans  (if  kiio%vn) 
Cor  development  of  general  aviation. 

B.  The  private  operator's  acceptance 
of  the  grant  assurance*  contained  in  the 
public  sponsor's  grant  agreements  with 
the  FAA.  Assurance  25  need  not  be 
addressed.  In  addition,  either  (1)  the 
applicants'  agreement  that  the  grant 
assurances  and  the  assurances  required 
for  granting  an  exemption  under  section 
47134  create  third-party  beneficiary 
rights  enforceable  by  the  FAA  in  an 
administrative  or  judicial  legal 
proceeding,  or  (2)  a  proposed  tripartite 
agreement  among  the  FAA,  the  private 
operator  and  the  public  sponsor 
granting  to  the  FAA  the  right  to  enforce 
directly  against  the  private  operator  the 
.grant  assurances  and  the  assurances 
raquixed  for  granting  an  exemption 
umier  section  47134. 

C  Provide  a  desmpticm  of  die  parties' 
efforts  to  consult  with  airport  users 
■bout  the  proposed  tranaaotion  and  of 
the  parties'  community  outsaacfa  vScats. 

PaM  VSr.  Periodic  AwBts 

Section  47134(k)  provides  that  \he 
FAA  may  eonduct  periodic  audits  of  Am 
finanriai  records  and  operations  of  an 
^qport  reeeiving  an  exemption  under 
tfn  pilot  program.  Applicants  should 
Lodicate  their  express  assent  to  this 
provision  in  the  application. 

Issued  in  Washington,  DC.  on  September  9. 
19B7. 

SMsaa  L.  Kiulaua, 

AMaodate  Administrator  for  Airports. 

(FR  Doc  97-24430  FUed  9-1&-97;  6:45  ami 


DEPARTMENT  OF  TRANSPORTATION 
NMIofwl  Highway  Traffic  Safely 


AQENCT:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Nodce. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specific  res^uch  and 
development  projects. 

DA-nES  AND  TVIES:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  17, 
1997,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Westpark  Hotel,  8401 
Westpark  Drive,  McLean,  Virginia. 

SUPPLEMBfTARY  MRMMATION:  This 
notice  provides  the  agenda  for  the 
eighteenth  in  a  series  of  public  meetings 
to  provide  detailed  information  about 
NHTSA's  research  and  development 
programs.  This  meeting  will  be  held  on 
September  17, 1997.  The  meeting  was 
announced  on  August  8.  1997  (62  FR 
42852).  For  additional  information 
about  the  meeting  oonsuh  that 
armouncement 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  pjn.,  NHI^A's  Office  of 
Bosoarch  and  Development  wiU  Htaeii— 
the  foUowfaig  topiGs: 

Simunary  of  Research  Activity  on  Slh- 
Percentile.  3^¥eer01d.  aiui  6-Year- 
CMd  Dtmunies, 

Status  of  Research  on  Restraint  Systems 
for  Rollover  Protection, 

LnfMoved  Frontal  Crash  Protection — 
Update  on  National  Automotive 
Sampling  Sjrstem  94ASS)  Analysis, 

Vehicle  Aggressivity  and  Fleet 
Compatibility,  and 

Special  Crash  Investigations  Studies  of 
Air  Bag  Cases. 

NHTSA  has  baaed  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  August  21, 1997.  in 
response  to  the  announcement 
published  August  8. 1997. 

As  announced  on  August  8. 1997.  in 
the  time  remaining  at  the  conclusion  of 
the  presentations,  NHTSA  will  provide 
answers  to  questions  on  its  research  and 
development  programs,  where  those 
questions  have  been  submitted  in 
writing  by  September  3, 1997,  to 
Raymond  P.  Owings,  Ph.D.,  Associate 
Administrator  for  Research  and 
Development.  NRD-01.  National 
Highway  Traffic  Safety  Administration, 
Washington,  DC  20590.  Fax  niunber. 
202-366-5930. 

FOR  FURTHER  MFORMATIOir  CONTACT:  Rita 
I.  Gibbons.  Staff  Assistant.  Office  of 
Research  and  Development.  400 
Seventh  Street.  S.W.,  Washington,  IX: 
20590.  Telephone:  202-366-4862.  Fax 
number  202-366-5930. 

Issued:  September  11, 1997. 
HajTBond  P.  Owia«s, 

Associate  Administrator  for  Research  and 

Development. 

(FR  Doc.  97-24648  Filed  9-1&-47;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdministFation 

(Dodwt  Na  97-06a;  NoMee  II 

General  Molore;  Racaipl  of  Application 
for  Dadsion  of  inconaaquantM 
Noncomplianoa 

General  Motors  Corporation  (GM)  of 
Warren,  Michigan,  has  determined  that 
some  of  its  1997  model  Chevrolet 
Corvettes  £ul  to  meet  the  requirements 
ai  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  124. 
"Accelerator  Control  Systems,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  Part  573,  "Defects  and 
Noncompliance  Reports."  GM  has  also 
^plied  to  be  exempted  from  the 
notificetion  and  remedy  requiremeato  of 
49  U.SXL  Chapter  301— "Motor  Vehicle 
Safety"  oo  the  basis  that  the 
nonroeripbarM»  is  inconsequential  to 
motor  wehiele  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  301M  and  30120  and  does  not 
represent  aiiy  agency  decision  or  other 
exercise  of  jud^nent  concerning  the 
merits  of  the  application. 

In  FMVSS  No.  124,  Paragraph  S5.2 
requires  the  throtUe  to  return  to  idfe 
position  within  the  time  limits  specified 
in  SS.3,  whenever  any  component  of  the 
accelerator  control  system  is 
disconnected  or  severed  at  a  single 
point  S5.3  requires  return  to  idle  within 
3  seconds  for  any  vehicle  exposed  to 
temperatures  of  0  degrees  to  -  40 
degrees  F  ( - 18  degrees  to  -40  degrees 
C). 

During  the  1997  model  year.  GM 
produced  9,500  Chevrolet  Corvettes 
which  may  not  comply  with  FMVSS  No. 
124.  The  vehicles'  accelerator  pedal 
module  assembly  may  not  return  to  idle 
condition  within  the  reqiiired  time. 

GM  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  Chevrolet  Corvette  employs  an 
electronic  throttie  control  which  adjusts 
the  throttle  position  based  on  input 
from  the  accelerator  pedal  position.  The 
accelerator  pedal  is  equipped  with  three 
springs,  any  two  of  which  are  capable  oi 
returning  the  pedal  to  rest  position. 
Once  this  occius,  the  throttle  returns  to 
idle  position  approximately  0.2  seconds 
later.  A  test  run  in  eariy  May,  however, 
raised  a  question  about  the  ability  of  the 
pedal  assembly  to  return  at  low 
temperatures. 

GM  believes  that  the  failure  of  the 
pedal  assembly  to  meet  the  throttie 
closing  time  requirements  of  FMVSS 
No.  124  at  extremely  low  temperatuiea 


is  inconsequential  to  motor  vehicle 
safety  for  the  followinc  reasons. 

1.  Vehicle  ControHability—la  the 
unlikely  event  that  all  of  the 
prerequisites  necessary  for  the 
noncompliance  occurred — that  is,  a 
return  spring  was  discoimected  or 
severed  on  a  pedal  assembly  with 
residual  oil,  and  the  vehicle  soaked  at 
ambient  temperatures  below  32  degrees 
C — the  vehicle  would  continue  to  be 
controllable  both  by  the  service  brakes 
and  as  a  result  of  the  Brake  Torque 
Management  System. 

2.  Reliability  of  the  Accelerator 
Springs — ^The  condition  which  is  the 
subject  of  GM's  noncompliance  decisfon 
can  only  occur  if  one  of  the  return 
springs  is  severed  or  disconnected.  The 
springs  in  the  Corvette  pedal  assembly, 
however,  have  extremely  high  reliability 
and  are  not  likely  to  fell  in  the  real 
world. 

3.  Condition  Requires  firtreme 
Temperatures;  Pedal  Assembly  Warms 
Quickly — As  mentioned  above,  the  root 
cause  of  the  noncompliance  condition  is 
the  residual  oil  on  the  pedal  assemblies 
congealing  below  -  32  degrees  C 
Testing  at  temperatures  above  that  level 
residted  in  full  compliance  writh  the 
FMVSS  No.  124  time  limits  ba  all  pedal 
assemblies  tested.  Therefore,  the 
ambient  temperatures  required  for  the 
possibility  of  this  noncompliance  to 
exist  are  severe.  Even  if  a  vehicle  with 

a  discoimected  return  spring  soaked 
under  the  necessary  harsh  conditions 
for  a  sufficient  time  to  congeal  the 
residual  oil,  the  potential  for  the 
noncompliance  to  occiu  would  exist  for 
only  a  short  time,  because  the  pedal 
assembly  would  warm  up  quickly  with 
activation  of  the  vehicle  heating  systenL 

4.  Condition  is  Self-correcting — 
Durability  testing  indicates  that  the 
condition  improves  %rith  wear.  Bench 
testing  was  conducted  on  five 
production  pedal  assemblies  with,  poor 
retxirn  times.  The  pedals  on  these 
assemblies  were  cycled  at  room 
temperature.  Since  the  vast  majority  of 
driving  is  done  with  a  only  limited 
pedal  movement,  each  cycle  consisted 
of  a  10%  application  of  pedal  travel. 
Every  2,000  cycles  the  pedal  return  at 
(—40  degrees  C)  vras  checked.  The 
residts,  shown  in  Figure  5  [of  the 
application],  indicate  that  most  pedals 
will  return  within  the  specified  time 
limit  after  10,000  cycles,  and  all  pedals 
will  easily  meet  the  time  limits  after 
15,000  cycles. 

5.  Warranty  Data — GM  has  reviewed 
recent  warranty  data  for  the  1997 
Corvette,  as  well  as  complaint  data.  We 
are  unaware  of  any  data  suggesting  the 
subject  condition  is  a  real  worid  safety 
issue. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  GM 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109. 400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  biisiness  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Kegiater  pursuant  to  the 
authority  indicated  below. 

Comment  dosiitg  date:  October  16, 1997. 
(49  U.S.C  30118  and  30120;  delagatioiM  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  September  9, 1997. 
L.  Robert  SlHttoB, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  97-24568  Filed  9-15-97;  8:48  am) 


DEPAfrrMENT  OF  TRANSPORTATION 

NattonaiHigtiway  Traffic  Safety 
Adndnisliallon 

[Podiet  Na  97-aO;  l«olice  1] 

NODca  Of  nacwpi  ov  pauDonior 
Dadsion  ttial  Nonconfonning  1M1 
tfmNigh  1906  l^axua  SC300  and  8C400 
-CwaAraElioiMafor 


AOPICY:  Nati<nial  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
dedaion  that  nonconforming  1991 
through  1996  Lexus  SC300  and  SC400 
passenger  cars  are  eligible  for 
importatioiL 


This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1991  throu^  1996 
Lexus  SC300  and  SC400  passenger  cars 
that  were  not  originally  manufectured  to 
comply  with  all  applicable  Federal 
motor  vehicle  saf^  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactiued  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
oon^dying  with  the  safety  standards, 


and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standsids. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  16, 1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  iu>tice  number, 
and  be  submitied  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St, 
SW..  Washington,  DC  20590.  [Docket 
hours  are  bom  9:30  a.m.  to  4  p.m.) 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
George  Entwistie,  Office  of  Vehicle 
Safiaty  Compliance,  NHTSA  (202-366- 
5306). 

8UPPL£MBrrARY  arOHMATlON; 

Beckgrooiid 

Under  40  U.S.C  30141(aXlXA).  a 
motor  vriiicle  that  was  not  originally 
manufectured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  arul  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufecturen  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Ragistar 
of  eech  petition  that  it  receives,  and 
affords  interested  persons  an 
oppcntunity  to  comment  on  the  petfticm. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Fedairal 


GftK  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1991  through  1996  Lexus  SC300  and 
SC400  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  G&K  believes  are 
substantially  similar  are  the  1991 
through  1996  Lexus  SC300  and  SC400 
passenger  cars  that  were  manufectured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufecturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicfe  safety 
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The  pedtioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1991- 
1996  Lexus  SC300  and  SC400  passenger 
can  to  their  U.S.  certified  counterparts, 
and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federtd  motor 
vehicle  safety  standards. 

GftK  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1991-1996  Lexus 
SC300  and  SC400  passenger  cars,  ai 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991-1996  Lexus 
SC300  and  SC400  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standards  Nos.  102  Trxmsmission 
Shift  Lever  Sequence .  .  .,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydrauhc  Brake  Systems, 
106  Bmke  Hoses,  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  109 
New  Pneumatic  Tires,  111  Rearview 
iitiiTors,  113  Hood  Latch  Systems,  116 
Brake  Fluid.  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
204  Steeiiitg  Control  Reanmrd 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  200 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention.  214  Side  Impact  Protection. 
216  Roof  Crush  Resistance.  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  hdaterials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1991-1996  Lexus 
SC300  and  SC400  passenger  cars 
comply  with  the  Bimiper  Standard 
fbimd  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
sjrmbol  on  the  brake  failure  indicator 
lamp:  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standuti  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard.  i^v  \ 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  huxxet  in 
the  steering  lock  assembly. 


Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  203  Impact  Protection 
for  the  Driver  From  the  Steering  Control 
System:  installation  of  a  driver's  side  air 
bag  and  knee  bolster  identical  to  those 
installed  on  the  vehicles'  U.S.-certified 
counterparts. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  Installation  of  a  driver's 
side  air  bag  and  knee  bolster  on  1991- 
1993  models,  and  installation  of  both  a 
driver's  and  a  passenger's  side  air  bag 
and  knee  bolstw  on  1994-1996  models. 
The  petitioner  states  that  all  air  bags  and 
knee  bolsters  installed  will  be  identical 
to  those  found  on  the  vehicles'  U.S.- 
certified  counterparts.  The  petitioner 
further  states  that  the  vehicles  are 
equipped  with  Type  2  seat  belts  in  both 
front  and  rear  outboard  designated 
seating  positions. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  friel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  (VIN) 
plate  will  be  installed  in  the  vehicles  to 
meet  the  requirements  of  49  CFR  Part 
565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Conunents  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Fednral 
RegfstBT  pursuant  to  the  authority 
indicated  below. 

Aoftoritr.  49  U.S.C  30141  (a)(lMA)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  9, 1997. 
MarUymw  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-24427  Filed  9-15-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Nattonal  Highway  Traffic  Safety 
Administration 

[Docket  Na  97-038;  NoUoe  2] 

Decision  that  Nonconforming  1990- 
1996  Toyota  (.andcruisar  IMuitt- 
Purposa  Passenger  Vahicias  an 
Ellgibie  tor  Importation 

AQBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990-1996  Toyota 
Landcruisers  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
im[>ortation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990-1996 
Toyota  Landcruiser  MPVs  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
compl3ring  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1990- 
1996  Toyota  Landcruiser),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
IMTE8:  This  decision  is  effective  as  of 
September  16,  1997. 
FOR  FURTHER  aiFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-36&- 
5306). 

SUPPt^NENTARY  information: 
Background 

Under  49  U.S.C  30141(a)(lHA).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactAirers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
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opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Roistered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1990-1996  Toyota 
Landcruisers  are  eligible  for  importation 
into  the  United  States.  NHTSA 
published  notice  of  the  petition  on  July 
15. 1997  (62  FR  37950)  to  afford  an 
opportimity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner. 
NHTSA  has  decided  to  grant  the 
petition. 

Vdiicle  EligOiility  Number  fiw  Snfaject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-218  is  the 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1990-1996  Toyota  Landcruisers  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motOT  vehicle 
safe^  standards  are  substantially 
similar  to  1990-1996  Toyota 
Landcruisers  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Autkorttjr:  49  U.S.C  30141(aXl)(A)  and 
(bXl):  49  CFR  593.8;  delagatioiu  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  9, 1997. 
Marilyiuw  Jacobs, 

Director,  Office  of  VMcle  Safety  Compliance. 
(FR  Doc  97-24428  Filed  9-15-S7;  8:45  am) 


DEPARTMBIT  OF  TRANSPORTATION 

Nationai  Highway  TiafHc  Sataly 
Adminiatration 

[Docket  Na  97-61;  Notioe  1] 

Noftioa  of  Receipt  of  Patltion  for 
Decision  that  Noncontorming  1979 
Jaap  CJ-7  Multi-Purpoaa  Paaaangar 
Vahidaa  Are  Ellgibia  tor  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1979  Jeep 
Q-7  multi-purpose  passenger  vehicles 
(MPVs)  are  eligible  for  importation. 


This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1979  Jeep  CJ-7 
MPV  that  was  not  originally 
manufactiu^d  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  stuidards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  16,  1997. 
ADDRESSES:  Conunents  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St. 
SW.  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm.] 
FOR  FURTHER  MFORMATKM  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safiaty  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MPONMATKM: 

Background 

Under  49  U.S.C.  30141(aXlMA).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
citable  of  being  readily  altered  to 
coi^rm  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  1 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
pubiiuies  this  decision  in  the  Federal 


Recister. 

JJCMc 


.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  hnporter  90-006) 
has  petitioned  NHTSA  to  decide 
«vhether  1979  Jeep  C]-7  MPVs  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  J.K.  believes 
is  substantially  similar  is  the  1979  Jeep 
CJ-7  that  was  manufactured  for  sale  in 
the  United  States  and  certified  by  its 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1979 
Jeep  CJ-7  to  its  U.S.  certified 
counterpart,  and  foimd  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1979  Jeep  CJ-7,  as 
originally  manufactured,  conforms  to 
many  Fmleral  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  confcnm  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1979  Jeep  CJ-7  is 
identical  to  its  U.S.  certified  counterpart 
with  respect  to  compliance  with 
Standards  Nos.  102  Transmission  Shift 

Lever  Sequence 103  Defrosting 

and  Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  106 
BroJce  Hoses,  113  Hood  Latch  Systems, 
116  Brake  Fluid,  119  New  Pneurrtatic 
Tires  for  Motor  Vehicles  other  than 
Passenger  Cars,  124  Accelerator  Control 
Systems,  205  Glazing  Materials,  206 
Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection.  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
219  Windshield  Zone  Intrusion.  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  reedily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
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marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lights;  (b) 
installation  of  U.S.-model  taUlamps 
which  incorporate  rear  sidemarker 
lights. 

Standard  No.  120  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component 

The  petitioner  states  that  a  vehicle 
identification  niunber  plate  must  be 
afiixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Stieet,  S.W.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

AathoritT:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  September  10, 1997. 
MarilyniM  lacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-24429  Filed  9-15-97;  8:45  am] 
BiuMOCODC  wio-aa-p 


UNITED  STATES  INFORMATION 
AGENCY 

Cutturaliy  Significant  Objects  Importad 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.Of 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Renoir's 
Portraits:  Impressions  of  an  Age"  (See 
list  ^],  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Art  Institute  of 
Chicago.  Chicago  Illinois  frtjm  on  or 
about  October  16, 1997  to  on  or  atmut     * 
January  4, 1998,  and  at  the  Kimbell  Art 
Museimi  in  Fort  Worth,  Texas  from  on 
or  about  February  8,  1998  to  on  or  about 
April  26,  1998,  is  in  the  national 
interest  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Registnr. 

Dated:  September  11. 1997. 
Let  Jin, 

General  Counsel. 

(FR  Doc.  97-24679  Filed  9-12-97;  12:24  pm] 
BNXMQ  COOE  atSO-OI-M 


*  A  copy  of  this  list  may  be  obtained  by 
oonlactiQg  Ms.  Jacqueline  H.  Caldwell.  Esq.. 
AMistant  General  Counsel,  at  202/619-6975.  and 
dM  address  is  Room  700,  U.S.  Infonnation  Agency, 
301  Fourth  Street,  S.W..  Washington.  D.C  20547- 
0001. 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AQBICY:  United  States  Infonnation 
Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Ckimmission  on  Public 
Diplomacy  will  be  held  on  September 
17,  in  Room  600,  301  4th  Stireet,  SW., 
Washington.  DC.  from  8:30  a.m.  to  11 
a.m. 

At  8:30  a.m.  the  Commission  will 
meet  with  U.S.  Information  Agency 
officials:  Mr.  Joe  Bruns.  Assistant  to  the 
Director  and  Chief  Information  Officer 
and  USLA  Representative  on  the  Public 
Diplomacy  Task  Force;  Mr:  Richard 
Stephens,  Reorganization  Coordinator 
(Implementation  of  Reorganization);  and 
Mr.  Steve  Chaplin.  Reorganization 
Coordinator  (Implementation  of 
Reinvention),  to  discuss  foreign  afEairs 
agency  reorganization. 

At  9:30  a.m.  the  Commission  will 
meet  with  Mr.  Patrick  Kennedy, 
Assistant  Secretary  of  State  for 
Administration  and  Reorganization  Core 
Team,  to  discuss  foreign  aflairs  agency 
reorganization. 

ran  FURTHER  MFORMATION:  Please  call 
Betty  Hayes,  (202)  619-4468,  if  you  are 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Dated:  September  10. 1997. 

Rom  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  97-24514  Filed  9-15-97;  8:45  ami 

atUJNG  COOE  S23fr-01-M 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31CFRPart20e 
RIN  1510-AAae 

ManaaefiMnt  of  rerieral  anenrv 
Dtebufsementa 

AflCNCV:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Notice  of  proposed  rulemaking; 
notice  of  public  hearings. 


Section  3100l(x)  of  the  Debt 
Collection  Improvement  Act  of  1996 
(the  "Act")  amends  31  U.S.C.  3332  to 
require  Federal  agencies  ("agencies")  to 
convert  all  Federal  payments  (other  than 
payments  under  the  Internal  Revenue 
Code)  from  checks  to  electronic  funds 
transfer  ("EFT")  in  two  phases.  Phase 
one  began  July  26, 1996.  Ail  recipients 
who  become  eligible  to  receive  Federal 
payments  on  or  after  that  date  are 
required  to  receive  such  payments  by 
EFT  unless  the  recipient  certifies  in 
writing  that  the  recipient  does  not  have 
either  an  account  with  a  financial 
institution  or  an  authorized  [>ayment 
agent.  The  Department  of  the  Treasury 
("Treajiury")  issued  an  interim  rule  on 
Jidy  26,  1996.  to  implement  these 
requirements. 

Phase  two  begins  January  2, 1999.  The 
Act  provides  that,  subfect  to  the 
authority  of  the  Secretary  of  the 
Treasury  (the  "Secretary")  to  grant 
waivers,  all  Federal  payments  (other 
than  payments  under  the  Internal 
Revenue  Code)  made  after  January  1. 
1999  must  be  made  by  EFT.  This 
proposed  rule,  to  implement  the 
requirements  that  take  effect  after 
January  1, 1999,  is  being  published  for 
comment. 

OATO:  Written  comments  on  the 
proposed  rule  miist  be  received  no  later 
than  December  16, 1997.  Public 
hearings  on  the  proposed  rule  will  be 
held  in  Dallas  on  October  14,  1997,  in 
New  York  Qty  on  October  27, 1997,  and 
in  Baltimore  on  October  30. 1997. 
Requests  to  speak  at  one  of  the  three 
public  hearings  must  be  received  14 
days  before  the  date  of  that  hearing.  See 
the  Supplementary  Information  for 
further  details  concerning  the  hearings. 
OWMCtaCB:  Comments  should  be  sent  to 
C]mthia  L.  Johnson,  Director,  Cash 
Management  Policy  and  Plaiming 
Division,  Financial  Management 
Service,  U.S.  Department  of  the 
Treasury,  Room  420,  401  14th  Street 
S.W.,  Washington.  D.C  20227.  A  copy 
of  the  proposed  rule  is  available  on  the 
Financial  Management  Service's  EFT 
«»<sb  site  at  ht^7/www.fms.tieas.gov/ 


eft/.  Public  hearings  will  be  held  in 
Dallas  on  October  14. 1997,  in  New 
York  City  on  October  27, 1997,  and  in 
Baltimore  on  October  30, 1997.  Requests 
to  present  oral  comments  atone  of  the 
public  hearings  should  be  directed  to 
Martha  Thomas-Mitchell  by  calling 
(202)  874-6757,  or  by  sending  an 
Internet  e-mail  to  martha.thomas- 
mitchell#fins.sprintcom.  See  the 
SUPPLBefTARV  MFOfMATKM  for  further 
details  concerning  the  hearings. 
Comments  on  the  proposed  rule  and 
transcripts  of  the  hearings  will  be 
available  for  public  inspection  and 
downloading  at  the  web  site  address 
shown  above  and  for  public  inspection 
and  copying  at  the  Department  of  the 
Treasury  Library,  Room  5030, 1500 
Peimsylvania  Avenue.  N.W., 
Washington,  D.C.  To  make  an 
appointment  to  inspect  comments  and 
transcripts,  please  call  (202)  622-0990. 
RM  FURTHER  WTORMATION  OOffTACT: 
Robyn  Schulhof,  Financial  Program 
Specialist,  at  (202)  874-6754;  Diana 
Shevlin,  Financial  Program  Specialist, 
at  (202)  874-7032;  Cynthia  L  Johnson, 
Director,  Cash  Management  Policy  and 
Planning  Division,  at  (202)  874-6590; 
Sally  Phillips.  Senior  Financial  Program 
Specialist,  at  (202)  874-^749;  Margaret 
Marquette,  Attorney- Advisor  at  (202) 
219-3320;  or  Natalie  Diana,  Attorney- 
Advisor  at  (202) 874-6827. 

supptafOfTARv  mpormatkm: 

LBackgroand 

A.  Introduction  ' 

Section  31001(x)  of  the  Act  amends 
31  U.S.C  3332  to  require  agencies  to 
convert  from  paper-based  payment 
methods  to  EFT  under  regulations 
issued  by  the  Secretary.  Tha  Act,  which 
exempts  only  payments  under  the 
Internal  Revenue  Code  of  1986,  provides 
that  the  conversion  from  checks  to  EFT 
be  made  in  two  phases. 

During  the  first  phase,  which  began 
July  26, 1996.  all  Federal  payments  to 
recipients  who  become  eligible  to 
receive  those  payments  on  or  after  that 
date  must  be  made  by  EFT  unless  the 
recipient  provides  a  written  cwtification 
that  the  recipient  does  not  have  an 
account  with  a  financial  institution  ■  or 
an  authorized  payment  agent  On  July 
26, 1996,  Treasiuy  issued  an  interim 
rule  to  implement  these  requirements. 
61  FR  39254.  The  interim  rule  will 


'  A«  used  barein.  "financial  inatitution"  nrnfin 
any  inaHhition  included  in  the  definition  of 
depoaiUxy  institution  in  12  U.S.C  461(bNlXA). 
excluding  wihpaniyapba  (v)  and  (vii),  and  any 
agancy  or  biaiicli  of  a  tonign  bank  a*  defined  in  12 
U.S.C  3101.  Sea  alao  the  ralatod  tection-by-aection 

diacuasion  r«f  thi«  t—i  Aa^^mA  in  «fc»  pjnj,  n  f  ,  ■!  niW 

at§2fW.2(e). 


remain  in  efiisct  through  January  1. 
1999. 

Phase  two  begins  on  January  2. 1999; 
after  that  date  all  Federal  payments 
must  be  made  by  EFT  luiless  a  waiver 
is  available.  Under  31  U.S.C.  3332(f)(2). 
the  Secretary  is  authorized  to  waive  the 
EFT  requirement  in  specified 
circumstances  based  on  standards 
developed  by  the  Secretary.  The  Act 
requires  recipients  of  Federal  payments 
(1)  to  designate  a  financial  institution  or 
authorized  agent  to  which  the  Federal 
payments  shall  be  made  and  (2)  to 
provide  the  agency  that  makes  the 
payments  with  the  information  needed 
to  make  the  payments  by  EFT.  12  U.S.C 
3332(g).  The  final  rule,  which  will  take 
efiiect  on  January  2, 1999,  is  intended  to 
provide  guidance  to  agencies  and 
recipients  regarding  compliance  with 
these  requirements. 

The  Act  makes  EFT  the  standard  for 
Federal  payments.  In  implementing  the 
Act,  Treasury  seeks  to  bring  into  the 
mainstream  of  the  financial  system 
those  millions  of  Americans  %vfao 
receive  Federal  payments  and  who 
currently  do  not  use  the  financial 
system  to  receive  fimds,  make 
payments,  save,  borrow  or  invest 
Treasury's  goals  in  the  implementation 
process  are  simple,  and  focus  on 
payment  recipients.  These  goals  include 
the  following:  making  certain  that 
recipients  have  access  to  their  fimds  at 
a  reasonable  cost;  providing  appropriate 
consumer  protection;  enstuing  that  the 
system  delivers  payments  and 
information  accurately,  conveniently, 
and  in  a  timely  maimer;  and 
significanUy  increasing  participation  by 
recipients  in  the  country's  financial 
system. 

The  Financial  Management  Service 
(the  "Service"),  a  bureau  in  the 
Def>artment  of  the  Treasury,  is 
responsible  for  implementation  of  the 
Act.  As  the  Federal  Government's 
financial  manager,  the  Service  is 
responsible  for  collecting  and 
disbursing  public  money.  In  fiscal  year 
1996,  the  Service  issued  more  than  850 
million  payments.  Approximately  81 
percent  of  those  payments  (685  million 
payments)  were  made  to  individuals 
under  various  benefit  programs  such  as 
Social  Security;  the  remaining  payments 
consisted  of  salary,  vendcw,  loan,  grant, 
and  tax  refund  payments. 

In  fiscal  year  1996.  approximately  53 
percent  of  Treasury  payments  were 
made  by  EFT.  Making  payment  by  EFT 
benefits  both  recipients  and  the 
Govetoment  Agency  records  indicate 
that  recipients  are  20  times  less  likely  to 
have  a  problem  with  an  electronic 
payment  than  with  a  paper  check. 
Unlike  check  pajrments.  electronic 


payments  are  not  susceptible  to  being 
lost,  stolen,  or  damaged  in  transit.  In 
those  few  cases  where  an  electronic 
payment  is  misrouted,  it  can  be  traced 
and  rerouted  to  the  recipient,  usually 
within  24  hours  after  a  claim  of  non- 
receipt  is  received,  compared  to  an 
average  of  14  days  for  a  check.  Further, 
electronic  payments  are  far  less 
susceptible  to  forgery  or  alteration  than 
checks.  Each  year,  the  Govonment 
handles  claims  relating  to 
approximately  $60  million  in  forged 
checks,  $1.8  million  in  counterfeit 
checks,  and  $3.3  million  in  altered 
checks. 

EFT  payments  are  also  less  costly 
than  checks.  A  check  costs  the 
Government  approximately  43  cents, 
including  postage,  paper  check  stock 
and  labor  costs.  An  EFT  payment  costs 
approximately  two  cents.  Full  ' 

implementation  of  the  Act  is  expected 
to  achieve  Government-wide  savings  of 
about  $100  million  per  year. 

Over  the  past  two  decades.  Treasury 
has  developed  numerous  products  and 
services  to  enable  agencies  to  make  EFT 
payments.  These  include  Direct  Deposit, 
Vendor  Express,  the  Automated 
Standard  Application  for  Payments 
("ASAP")  and  electronic  benefits 
transfer  ("EBT'). 

The  Direct  Deposit  program  is  used  by 
agencies  to  make  benefit  payments,  as 
well  as  wage,  salary,  retirement, 
allotment,  and  travel  advance  and 
reimbursement  payments. 

The  Vendor  Express  program  transfers 
payments  directly  into  the  accounts  of 
vendors  and  other  commercial  payees.  It 
also  provides  identifying  information 
about  the  payment,  referred  to  as 
remittance  data,  in  an  addendum  to  the 
pajnnent 

llie  ASAP  system  is  an  electronic 
payments  system  used  to  deliver  time- 
sensitive  Federal  fimds  to  organizations 
that  have  a  continuing  relationship  with 
the  Federal  Government  ASAP  is  used 
for  grant  payments  and  "same  day" 
payments  to  contractors. 

The  above  products  primarily  use  the 
Automated  Clearing  House  ("ACH") 
network,  a  nationwide  processing  and 
delivery  fecility  that  provides  for  the 
distribution  and  settlement  of  electronic 
financial  transactions.  Some  of 
Treasury's  payment  services  use 
Fedwire,  a  fimds  transfer  system 
operated  by  the  Federal  Reserve  System. 
Fedwire  is  used  primarily  for  large 
dollar,  small  voliune  payments  that 
need  to  be  confirmed  immediately,  such 
as  payments  to  businesses.  State  and 
local  governments,  and  educational 
institutions. 

Treasury,  along  with  other  agencies,  is 
continuously  researching  and 


developing  new  electnmic  payment 
products.  In  the  near  futxire,  Treasury 
expects  to  publish  for  eonunent  a 
proposal  to  ameAd  its  regulation  dealing 
with  the  use  of  the  ACH  network  by 
agencies.  The  revision  of  31  CFR  Part 
210  will  accommodate  the  current  and 
future  use  of  the  ACH  network  by 
agencies. 

B.  Participation  in  Rulemaking  Process 

Treasury  believes  that  the  success  of 
the  conversion  to  EFT  depends  on  the 
involvement  of  all  interested  parties  in 
the  rulemaking  process.  In  developing 
the  proposed  rule,  Treasury  used  a  wide 
variety  of  approaches  to  obtain  data  and 
solicit  input  from  these  parties. 

The  interim  rule  specifically  invited 
the  public  to  comment  on  obstacles  to 
receiving  payments  electronically,  the 
availabiUty  of  banking  services, 
suggestions  for  new  and  improved 
electronic  payment  methods,  the  role  of 
authorized  payment  agents,  and  the 
needs  of  recipients  without  bank 
accounts.  The  finaticiel  industry  was 
invited  to  discuss  electronic  payment 
processing  capabilities  and  suggestions 
for  new  and  improved  electronic 
payment  methods.  Agencies  were  asked 
to  submit  implementation  plans  that 
describe  the  types  of  payments  they 
make  by  check,  the  obstacles  they  fece 
in  converting  such  payments  to  EFT, 
suggestions  for  removing  these 
obstacles,  timetables  for  converting 
payments,  and  whether  assistance  is 
needed. 

Since  the  publication  of  the  interim 
rule.  Treasury  has  held  numerous 
meetings  with  representatives  from 
consumer  interest  organizations  and  the 
financial  industry.  Treasury  also  hosted 
a  consumer  briefing  session  attended  by 
representatives  from  over  30  consumer 
organizations  and  a  similar  briefing  for 
industry  that  was  attended  by 
representatives  from  13  financial  trade 
associations. 

In  addition.  Treasury  contracted  for 
two  research  studies  related  to  the 
electronic  payment  mandate.  The 
studies  were  used  primarily  to  obtain 
information  regarding  the  characteristics 
of  Federal  check  recipients  and  to  better 
understand  the  needs  of  those 
recipients,  particularly  with  respect  to 
Federal  benefit  payments.  The  studies 
are  available  on  the  Service's  EFT  web 
site  at  http:y/www.fms.treas.gov/eft/. 

Treasury  obtained  input  from 
agencies  through  a  number  of  forums, 
including  1 1  regional  meetings  that 
were  attended  by  more  than  1100 
agency  representatives.  Treasury  also 
established  an  EFT  Interagency  Policy 
Workgroup  consisting  of  representatives 
from  25  executive  branch  agencies. 


Finally.  Treasury  has  reviewed  the 

agency  implementation  plans  submitted 
in  response  to  the  interim  rule. 

C.  Public  Hearings 

In  addition.  Treasury  will  hold  three 
public  hearings  on  the  proposed  rule. 
The  first  hearing  will  be  held  in  Dallas 
on  October  14. 1997,  at  the  Federal 
Reserve  Bank  of  Dallas,  2200  North 
Pearl  Street,  Dallas,  Texas.  The  second 
hearing  will  be  held  in  New  York  Qty 
on  October  27, 1997,  at  the  U.S. 
Alexander  Hamilton  Customs  House,  1 
Bowling  Green.  New  York,  New  York. 
The  third  hearing  will  be  held  in 
Baltimore  on  October  30,  1997,  at  the 
Baltimore  Branch  of  the  Federal  Reserve 
Bank  of  Richmond.  502  South  Sharp 
Street.  Baltimore.  Maryland.  The 
hearings  in  Baltimore  and  Dallas  will 
begin  at  9:00  a.m.  The  hearing  in  New 
Yoii;  City  will  begin  at  lOKX)  a.m. 

Requests  to  present  oral  comments  at 
one  of  the  public  hearings  should  be 
directed  to  Martha  Thomas-Mitchell  by 
calling  (202)  874-6757  or  by  sending  an 
Internet  e-mail  to  martha-thomas- 
mitohell@fms.sprintcom  not  later  than 
14  days  before  the  date  of  the  hearing. 
Requests  to  present  oral  comments  must 
be  accompanied  by  an  ouUine  of  topics 
to  be  discussed.  In  order  to  facilitate  the 
distribution  of  the  comments  to 
attendees  at  the  hearing,  presenters 
must  submit,  in  writing,  the  text  of  the 
comments  to  be  made,  at  least  three 
business  days  prior  to  the  hearing. 
Presentations  will  be  limited  to 
approximately  10  minutes  or  less. 
Treasury  reserves  the  right  to  impose 
further  time  or  other  restrictions  on  all 
presentations. 

Please  notify  Martha  Thomas-Mitchell 
prior  to  the  date  of  the  public  hearing 
if  any  spetnal  arrangements  or  auxiliaiy 
aids  or  services  are  needed. 

n.  Comments  on  the  Interim  Role 

Treasury  received  33  comment  letters 
on  the  interim  rule.^  The  letters  were 
submitted  by  four  consimier 
organizations,  nine  trade  and  labor 
organizations  and  associations,  two 
banks,  four  ncm-financial  institutions, 
two  State  government  agencies,  and 
nine  Federal  agencies  and  ofBces.  Three 
organizations  submitted  t¥vo  letters.  The 
comment  letters  generally  supported  the 
Act  and  the  interim  rule,  although 
commenters  expressed  a  wide  range  of 
views  regarding  how  best  to  achieve  the 
Act's  objectives.  ♦" 

The  principal  issues  addressed  in  the 
comment  letters  were  the  needs  of 


>  Conunentj  on  the  interim  rule  an  availabte  lor 
public  inapectioD  and  copying  at  the  Traaaury 
Lifafafy,  Room  5030. 1500  Pennaylvania  Avauie, 
N.W..  WaahiiMtnn.  D.C  ' 
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radpienta  who  do  not  have  bank 
accounts;  the  need  for  consumer 
protection  in  connection  with  EFT;  the 
definition  of  authorized  payment  agent 
and  the  regulation  of  such  entities;  the 
costs  associated  writh  EFT;  waiveis: 
vendor  payments;  and  the  importance  of 
educating  recipients  about  the  EFT 
mandate.  Specific  comments  are 
discussed  bslow  in  the  section-by- 
section  analysis. 

m.  Sactia»by-S«:ttea  AndysJa 

A.  Section  208.1 — Scope  and 
A^Ucation 

With  one  exception,  proposed  §  208.1 
is  the  same  as  the  corresponding 
pamriakm  in  the  interim  rule.  The 
iolHlBi  rale  requires  agenaiea  te  mdw 
payments  by  EFT,  "uniesa  a  waiver  is 
gmctfed."  Traasury  paapeses  4o  mplaoe 
this  phmse  inrith  a  lefiBrenoe  to  §  206.4 
indicating  that  agencies  and  sacipianto 
may  lefy  upon  the  w«iv«rs  deacr&ed  in 
thetsectiDn. 

B.  Section  288.2— Befihitiom 
Section  208.2(a)— Agncy 

The  definition  of  agency  is  identical 
to  the  definition  in  the  interim  rule.  For 
a  (fiscusaion  of  this  term,  see  61  PR 
39254. 39255. 

Section  28e.2(b) — Authorized  Foment 
Agent 

The  term  authorized  payment  agent 
was  the  focus  of  extensive  comment  and 
discussion.  Some  consumer 
organizations  urged  Treasury  to  prohibit 
certain  entities  from  acting  as 
authorized  payment  agents,  while  other 
organizations  suggested  that  Treasury 
impose  a  variety  of  substantive 
restrictions  on  such  entities.  Some 
commenters  supported  defining  this 
term  as  including  non-financial 
institutions  as  well  as  finaiKJai 
institutions  on  the  ground  that  this 
would  allow  recipients  without  bcmk 
accounts  to  have  greater  access  to 
electronic  payments,  while  others  urged 
Treasury  to  limit  the  category  to 
Federally-insured  fiiv»nci«l  institutions. 
Concern  was  expressed  about  non- 
financial  institutions  that  charge  what 
was  described  as  excessively  high  fiees 
for  check  cashing  and  other  financial 
services.  Treasury  was  urged  to  limit  the 
fees  charged  by  authorized  payment 
agents  for  recipients  to  access  their 
funds  and  to  regulate  the  contractual 
arrangements  between  authorized 
pajmient  agents  and  recipients. 

One  commenter  recommended  that  if 
non-financial  institutions  were  included 
in  the  definition  of  "authorized 
payment  agent,"  they  should  be 
required  to  provide  the  same  level  of 


consumer  protection  as  financial 
institutions. 

One  consumer  organization  argued 
that  only  financial  institutions  and 
"possibly  the  U.S.  Post  Office"  should 
be  f>ermitted  to  act  as  authorized 
pajrment  agents  because  no  limitations 
on  the  contractual  relatioiuhip  between 
the  non-financial  institution  and  the 
recipient  could  protect  the  recipient 
adequately.  A  group  representing  the 
elderly  expressed  concern  that  tf 
nursing  homes,  assisted  living  facilities, 
or  other  institutiona  with  a  fifwnrial 
interest  In  the  recipient's  payment  are 
permitted  to  act  as  payment  agents,  they 
couM  impose  excessive  service  fees. 

A  group  representing  check  casliers 
urged  TreasuFy  to  define  "authorized 
pajnnent  agent"  in  a  mannm  that  wouM 
allow  cjwok  eashers  to  be  desi^iated  as 
authosized  payment  agents.  The  group 
commented  that  check  eashers  wase  in 
a  unique  posititHi  to  deliver  payments  te 
Fedecai  BMipients  because  of -their 
looetioas  in  areas  adiere  there  are  few 
bank  branches  and  because  of  the 
custoOMT  service  (hey  provide. 

A  neWnari  numey  transmitter 
commented  that  Treasury  should  allow 
mcmey  transmitters  to  be  authorized 
pa]fment  agents  because  of  their 
numoous  locations  nation«vide  and 
because  of  their  experience  in  serving 
those  without  bank  accounts. 

In  formulating  the  proposed 
regulation,  Treasiuy  has  considered  the 
language  of  the  Act,  as  well  as  the 
protection  of  recipients,  the  comments 
received,  and  consistency  with  other 
Treasury  regulations. 

The  Act  refars  to  "authorized 
payment  agent,"  "authorized  agents," 
and  "agent"  Section  3332(e)(2)  directs 
an  agency  to  waive  the  requirement  to 
receive  pajrment  by  EFT  during  phase 
one  of  the  EFT  mandate  if  the  recipient 
certifies  in  writing  that  he  or  she  "does 
not  have  an  accoimt  with  a  financial 
institution  or  an  authorized  payment 
agent." 

Section  3332(g)  provides  that: 

Each  recipient  of  Federal  payments 
required  to  be  made  by  electronic  funds 
transfBr  shall — 

(1)  designate  1  or  more  financial 
institutions  or  other  authorized  agents  to 
which  such  payments  shall  be  made;  and 

(2)  provide  to  the  Federal  agency  that 
makes  or  authorizes  tiie  payments 
information  necessary  for  the  recipient  to 
receive  electronic  funds  transfer  payments 
through  each  institution  or  agent  designated 
under  paragraph  (1). 

(Emphases  added.) 

The  Act,  however,  does  not  define 
"authorized  payment  agent,"  and  the 
legislative  history  is  silent  on  the 
meaning  of  this  term.  Treasury  believes 


that  all  three  terms — "authorized 
payment  agent,"  "authorized  agents." 
and  agent" — refiar  to  the  same  entity  or 
entities  and  are  to  be  construed 
identically.  The  language  quoted  above 
suggests  that  an  authorized  payment 
agent  is  an  entity  other  than  a  financial 
institution.  Further,  this  langiiage  could 
be  read  as  meaning  that  fiayment  may  be 
made  to  an  authorized  payment  agent, 
either  directly  to  an  account  held  by  an 
authorized  payment  agent,  or  to  an 
account  held' by  a  financial  institution 
in  the  name  of  the  authorized  paymaqt 
agent 

At  the  pnaent  time,  however. 
Treasury  cannot  Oliver  a  Federal 
paymeittby  EFT  dtcectly  to  an  entity 
otherthan  a  fii**""!"*  inatitutkia 
because  etactrsnic  finmuj^ri  tranaaMltaB 
are  made  primarity  ttirough  the  ACH 
netwofk  ainl  meuAesehip  in  the  AOi 
nsawoik  systmn  is  limited  to  feianciat 
institutions.  Further,  as  a  general  rule, 
the  Federal  Reserve  Banks  provide  AC3I 
and  wife  services  only  to  financial 
institutions.  Thecefore,  It  is  not  possible 
from  an  operatioDal  standpoint  to 
deliver  Federal  payments  by  EFT 
directly  to  any  entity  that  is  not  a 
financial  institution. 

It  is  possible  operationally  to  deliver 
a  payment  by  EFT  to  an  account  in  the 
name  of  an  authortced  payment  agent 
held  by  a  financial  institution.  However-, 
the  deposit  of  a  Federal  payment  into  an 
account  controlled  by  a  third  party  other 
than  the  person  entitled  to  the  payment 
raises  concerns  about  the  protection  of 
the  recipient's  interests.  Specifically, 
Treasury  is  concerned  about  the 
potential  £ailure  of  agents  to  honor  their 
obligations,  especially  since,  except  in 
limited  cases,  there  is  no  Federal 
oversight  of  such  arrangements. 
Additionally,  non-financial  institutions 
may  not  be  subject  to  Federal  consumer 
protection  laws.  Therefore,  defining 
"authorized  payment  agent"  broadly 
and  permitting  Federal  payments  to  be 
deposited  into  accounts  controlled  by  a 
wide  range  of  entities  may  expose 
recipients  to  the  credit  risk  associated 
with  the  failure  of  such  authorized 
payment  agents.  However,  there  is  one 
situation  in  which  experience  suggests 
that  it  is  in  the  best  interest  of  the 
recipient  to  make  a  Federal  payment  to 
someone  other  than  the  recipient  This 
situation  involves  recipients  who  are 
physically  or  mentally  incapable  of 
managing  their  payments. 

Proposed  §  208.2(b)  defines 
"authorized  payment  agent"  as  any 
individual  or  entity  that  is  appointed  or 
otherwise  selected  as  a  representative 
payee  or  fiduciary,  under  regulations  of 
the  Social  Security  Administration 
("SSA").  the  Department  of  Veterans 
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AfEairs  ("VA"),  the  Railroad  Retirement 
Board  ("RRB")(collectively,  the  "benefit 
agencies"  for  purposes  of  the  section-by- 
section  analysis),  or  other  agency 
making  Federal  payments,  to  act  on 
behalf  of  an  individual  entitled  to  a 
Federal  payment.  The  Social  Seciuity 
Act  permits  the  SSA  to  make  a  benefit 
payment  to  "another  individual,  or  an 
organization"  when  doing  so  is  in  the 
best  interest  of  the  recipient^  The 
Veterans'  Benefits  Act  *  and  the  Railroad 
Retirement  Act '  contain  similar 
provisions.  SSA  and  the  RRB  use  the 
term  "representative  payee"  to  refer  to 
individuals  and  organizations  that  have 
been  selected  to  receive  benefits  on 
behalf  of  a  beneficiary  who  is  "legally 
incompetent  or  mentally  incapable  of 
miiTiiiging  benefit  payments."  The  VA 
uses  ^e  term  "fiduciary"  to  refer  to 
individuals  or  organizations  appointed 
to  serve  in  similar  circumstances. 

Other  agencies,  such  as  the  Office  of 
Personnel  Management,  also  make 
Federal  payments  to  individuals  and 
provide  for  representative  payees  and 
fiduciaries.  While  not  included  by 
name,  the  phrase  "or  other  agency"  in 
the  proposed  definition  is  intended  to 
refer  to  these  agencies. 

SSA.  the  VA.  and  the  RRB  have 
issued  detailed  r^ulations  addressing 
the  qualifications  and  duties  of 
representative  payees  aiul  fiduciaries.' 
The  rules  governing  these 
representational  relationships  are  long- 
standing and  well  established.  In 
addition,  the  definition  of  the  texm 
"recipient"  in  Treasury's  regulation 
governing  the  use  of  ACH  by  agencies 
refers  to  representative  payees  and 
fiduciaries.  See  31  CFR  210.2.  hi  fiscal 
year  1996,  approximately  10  percent  of 
Social  Security  benefit  payments  (60 
million  pajrments)  were  made  to 
approximately  five  million 
representative  payees.  Therefore; 
Treasury  believes  that  it  is  appropriate 
to  define  the  term  "authorized  payment 
agent"  by  reference  to  existing  practice 
and  the  regulations  of  the  agencies 
making  Fc>deral  payments. 

The  effect  of  the  proposed  definition 
in  §  208.2(b),  together  with  the 
requirement  in  §  208.6,  which  outlines 
account  requirements  for  purposes  of 
this  rule,  is  that  all  Federal  payments 
will  be  made  to  an  account  at  a  financial 
institution.  Such  account  must  be  in  the 
name  of  the  recipient  or  in  the  name  of 
an  authorized  payment  agent  who 
stands  in  the  shoes  of  the  recipientibr 


purposes  of  payment "^  The  involvement 
of  a  financial  institution  at  this  stage 
provides  recipients  and  agencies  with 
important  protections,  namely,  deposit 
insurance  in  most  cases  *  and  the  safety 
and  soimdness  associated  with  a 
regulated  financial  institution.  Treastiry 
specifically  invites  public  comment  on 
the  proposed  definition  of  "authorized 
payment  agent"  in  §  208.2(b)  and  the 
provision,  §  208.6,  in  which  this  term  is 
used. 

Section  208.2(c) — Electronic  funds 
transfer 

The  proposed  definition  of  electronic 
funds  transfer  in  §  208.2(c)  is  similar  to 
the  definition  of  that  term  in  the  Act  It 
is  identical  to  the  definition  in  the 
statute  and  the  interim  rule  except  that 
the  proposed  definition  includes  a 
statement  that  the  term  includes  a  credit 
card  transaction. 

Treasury  recognizes  that  the 
definition  of  "electronic  funds  transfer," 
as  proposed,  is  somewhat  broader  than 
the  definition  of  that  term  in  the 
Electronic  Fund  Transfer  Act,  15  U.S.C 
1693  ("EFTA").  Specifically,  ttie  credit 
card  transactions  referred  to  in  the 
proposed  rule  do  not  satisfy  the 
de&ution  of  an  EFT  in  the  EFTA  in  that 
the  transaction  does  iu>t  debit  or  credit 
a  oonsimier  asset  accoimt  In  addition, 
ACH  transactions  to  or  bom  a 
commercial  account  wotild  not  be 
covered  by  the  EFTA. 

Section  20e.2(d)— Federal  Payment 

The  definition  of  Federal  payxnent  is 
the  same  in  the  proposed  rule  as  in  the 
interim  rule,  except  for  minor  technical 
rhwngw  in  the  miscellaneous  payments 
section. 

Section  208.2(e)-^inancial  Institution 

The  definition  of  financial  institution 
has  been  changed  firom  the  definition  of 
that  term  in  the  interim  rule.  The 
proposed  rule  defines  "financial 
institution"  to  mean  a  depository 
institution  as  defined  in  12  U.S.C 
46l(bKlMA),  excluding  subparagraphs 
(v)  and  (vii),  and  an  agency  or  branch  of 
a  foreign  bank  as  defined  in  12  U.S.C 
3101.  Under  this  definition,  banks, 
savings  banks,  credit  unions,  savings 
associations,  and  United  States-baaed 


»42  US.C.  t3»3(aX2)(AKa)ro. 
•3«  US.C.  SS02. 
>45  U.S.C  231k. 

•Sm  20  CFR  Puts  404, 410, 416, 206,  and  346; 
and  38  CFR  Part  13. 


^SactioD  206.6  also  pannits  a  Fadtnl  paymant  to 
be  daporitad  into  an  account  in  the  name  of  a 
sacuritiaa  brokor  or  dealor.  See  disctusion  below. 

'Treasury  is  aware  that  a  few  financial 
institutions  that  are  capable  of  racnving  Fadssal 
pajrinents  through  the  ACH  system  may  not  hara 
d^Mjait  insoFaaca.  The  proposad  rule  does  not 
place  any  additional  raquirameats  oa  thaae 
institutiaos,  i.e.,  recipients  who  cumotly  racaiva 
Fadanl  pajmanta  by  EFT  through  audi  tnsUtutiaas 
will  not  be  laqjuiied  to  oiatEe  may  changsa  to  aodattng 
atrangsmants. 


foreign  bank  branches  would  be 
considered  "financial  institutions."  This 
change  has  been  made  to  reflect  the 
class  of  entities  that  can  participate 
directiy  in  the  ACH.  i.e..  financial 
institutions  that  are  authorized  by  law 
to  accept  deposits. 

Section  208.2(f) — Individual 

Treestuy  proposes  to  add  a  definition 
of  individual.  Proposed  §  208.2(f) 
defines  "individual"  to  mean  a  natural 
person. 

Section  206.2(g)— Recipient 

Treastiry  proposes  to  add  a  definition 
of  recipient  Proposed  §  208.2(g)  is  based 
on  the  definition  of  "recipient"  in  31 
CFR  210.2  and  provides  that  "recipient" 
means  an  individual,  corporation,  or 
other  public  or  private  entity  that  is 
authorized  to  receive  a  Federal  payment 
from  an  agency. 

Section  208. 2(h) — Secretary 

Proposed  §  208.2(h)  defines  Secretary 
to  mean  Secretary  of  the  Treasury. 

Section  208.2(1)— Treasury 

Proposed  §  208.2(1)  defines  Treasury 
to  mean  the  United  Stetes  Department  of 
the  Treasury. 

The  interim  rule  contains  a  definition 
of  the  terms  "benefit  pa3rment"  and 
"payment"  Since  the  proposed  rule 
defines  the  term  "Federal  payment," 
Treastiry  proposes  to  omit  the  definition 
of  "benefit  payment"  and  "payment" 
from  the  rule. 

C.  Section  208.3— Payment  by 
Electronic  Funds  Transfer 

Proposed  §  208.3  implements  31 
U.S.C.  3332(fKl)  and  provides  tiiat, 
notwithstanding  any  other  provision  of 
law,  all  Federal  payments  made  by  an 
agency  after  January  1, 1909,  must  be 
made  by  EFT,  unless  one  of  the  waivers 
set  forth  in  §  208.4  applies.  Under  the 
definition  of  "Federal  payment," 
payments  made  under  the  Internal 
Revenue  Code  of  1986  (i.e.,  tax  refunds) 
are  excluded  from  the  EFT  mandate. 

D.  Sectitm  208.4 — Waivers 

The  Act  authorizes  the  Secretary  to 
waive  the  requirement  to  make  Pwleral 
paymente  by  EFT  for  individuals  or 
classes  of  individuals  for  whom 
compliance  imposes  a  hardship;  for 
classifications  or  types  of  checks;  and  in 
other  circumstances  as  may  be 
necessary.  31  U.S.C.  3332(0(2XA). 
Subparagraph  (B)  of  §  3332(fX2)  directs 
the  Secretary  to  make  waiver 
determinations  based  on  standards 
developed  by  the  Secretary. 

The  interim  rule  invited  public 
comment  on  the  need  for  wraivers.  In  die 
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public  comments  and  in  meetings  with 
agencies,  the  public,  and  industry, 
several  themes  were  expressed 
repeatedly,  regarding  the  standards  that 
should  be  developed  for  waivers. 

The  &rst  standard  is  the  need  for 
waivers  where  the  conversion  from 
check  to  EFT  imposes  a  hardship  on  the 
recipienL  Consumer  organizations  urged 
Treasury  to  make  waivers  readily 
available  to  all  recipients  who  assert 
that  receiving  payment  by  EFT  would 
impose  a  hardship. 

The  second  standard  is 
"impossibility."  Agencies  noted  that,  for 
a  payment  to  be  made  by  EFT  and  for 
the  recipient  to  gain  access  to  the  funds, 
certain  conditions  must  be  present  EFT 
requires  a  modem  communications 
system  and  the  participation  of  financial 
institutions  with  the  requisite 
operational  capabilities.  In  addition,  in 
foreign  countries,  EFT  requires  a 
reasonably  stable  political  environment. 
If  these  conditions  are  not  present,  EFT 
becomes  more  difGcult  and,  in  some 
cases,  impossible. 

The  thud  standard  is  "cost-benefit" 
Agencies  described  cases  in  which  they 
make  small  dollar  payments  or  one-time 
payments  and  urged  Treasury  to 
authorize  agencies  to  take  into  account 
the  costs  and  benefits  of  using  EFT  in 
such  cases. 

The  fourth  standard  relates  to  law 
enforcement  and  national  security. 
Agencies  engaged  in  law  enforcement 
and  national  security  described 
circumstances  in  which  making  a 
payment  by  EFT  would  endanger  the 
safety  of  an  agent  or  a  person 
cooperating  with  an  agency. 

Based  on  these  four  standards, 
Treasiuy  proposes  to  adopt  the  eight 
waiver  categories  set  forth  in  §  208.4. 
Treasury  considered  adopting  a  process 
under  which  agencies  would  apply  to 
Treasury  for  a  waiver.  However, 
Treasury  believes  that  an  application 
process  would  impose  an  unnecessary 
administrative  burden  on  the  agencies 
and  Treasury  and  could  delay  the 
processing  of  Federal  payments.  For 
these  reasons,  the  proposed  regulation 
does  not  require  agencies  to  apply  to 
Treasury  for  the  waivers  that  are 
available  to  an  agency.  Instead,  the 
proposal  contemplates  that  agency 
officials  will  determine  whether  a 
payment  or  class  of  payments  falls 
within  one  of  the  waiver  categories 
described  in  subsections  (c)  through  (h). 
As  appropriate.  Treasury  will  provide 
guidance  to  agencies  regarding  the 
various  waiver  categories. 

In  the  case  of  the  waivers  available  for 
individuals,  Treasiuy  plans  to  develop, 
and  make  available  to  agencies,  model 
language  that  an  individtial  woidd  use 


to  certify  to  the  agency  that  receiving 
pajrment  by  EFT  would  impose  a 
hardship  due  to  one  of  the  enumerated 
barriers.  The  certification  would  be 
based  on  the  individual's  own 
evaluation  of  his  or  her  circumstances. 
Treasury  believes  that  this  subjective 
approach  is  consistent  with 
Congressional  interest  in  minimiging 
the  hardship  associated  with  conversion 
from  check  to  EFT  for  some  recipients, 
and  recognizes  the  wide  variety  of 
circumstances  in  which  recipients  live 
and  work.  The  proposed  rule  does  not 
anticipate  that  agencies  will  evaluate  an 
individual's  circumstances;  rather, 
Treasury  expects  that  a  waiver  bom 
payment  by  EFT  will  be  automatic  and 
based  solely  on  the  individual's 
certification. 

Proposed  §  208.4  (a)  and  (b)  provide 
waivers  &t>m  the  requirement  to  receive 
payment  by  EFT  for  certain  classes  of 
individuals  for  whom  such  requirement 
would  impose  a  hardship.  Specifically, 
pro[>osed  §  208.4(a)  sets  forth  two 
waivers  for  those  individuals  who  have 
an  account  with  a  finanrinl  institution 
and  who  became  eligible  for  a  Federal 
payment  before  July  26, 1996,  and 
§  208.4(b)  sets  forth  three  waivers  for 
individuals  who  do  not  have  an  account 
with  a  financial  institution,  regardless  of 
when  they  became  eligible  for  payment 
There  are  no  waivers  for  individuals 
who  have  an  account  with  a  financial 
institution  and  who  become  eligible  for 
a  Federal  payment  on  or  after  July  26, 
1996  ("newly-eligible  recipients"), 
although  thero  may  be  circiunstances  in 
which  an  individual  is  paid  by  check 
because  the  agency's  obligation  to  pay 
by  EFT  is  waived  pursuant  to  a  waiver 
described  in  subsections  (c)  through  (h). 

Treasury's  proposal  to  tie  the 
availability  of  a  waiver  for  an  individual 
who  has  a  bank  account  to  the  date  an 
individual  became  eligible  for  the 
Federal  payment  is  based  on  a  review  of 
its  experience,  and  the  experience  of  the 
agencies  responsible  for  the  vast 
majority  of  Federal  payments,  during 
phase  one.  As  noted  above,  the  Act  and 
Treasury's  interim  rule  provide  that 
newly-eligible  recipients  must  receive 
payment  by  EFT  unless  the  recipient 
certifies  in  writing  that  he  or  she  does 
not  have  an  account  with  a  financial 
institution.  The  SSA,  which  certifies 
71%  of  the  payments  made  by  Treasury 
each  month,  reports  that  approximately 
76%  of  the  recipients  who  became 
eligible  to  receive  Social  Security  and 
Supplemental  Security  Income 
payments  since  July  26,  1996,  are 
receiving  payment  by  EFT.»  Benefit 
agencies  report  that  very  few  of  these 
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recipients  have  indicated  that  receiving 
payment  by  EFT  would  cause  a 
hardship  of  any  kind. 

Based  on  the  favorable  experience  of 
SSA  and  the  other  benefit  agencies,  and 
the  fact  that  newly-eligible  recipients  do 
not  have  a  history  of  receiving  dieir 
Federal  benefit  payments  by  check  and, 
therefore,  would  not  experience  a 
change  in  the  manner  in  which  they 
receive  pwyment,  Treasury  proposes  to 
take  an  approach  with  respect  to  newly- 
eligibie  recipients  who  have  an  account 
with  a  financial  institution  that  parallels 
the  approach  taken  during  phase  one. 
Therefore,  the  proposed  rule  provides 
no  waivers  for  these  recipients,  although 
one  or  more  of  the  waivers  described  in 
subsections  (c)  through  (h)  may  apply. 

Under  proposed  §  208.4(a),  an 
individual  who  has  an  account  with  a 
financial  institution  and  who  became 
eligible  to  receive  payment  before  July 
26,  1996,  would  not  be  required  to 
receive  payment  by  EFT  where  the  use 
of  EFT  wrould  impose  a  hardship  due  to 
either  a  physical  disability  or  a 
geographic  barrier.  ' 

The  Act  does  not  define  the  term 
"hardship."  The  legislative  history 
mentions  geographical,  physical, 
mental,  educational,  and  language 
barriers,  but  does  not  define  these  terms. 
Treasury  and  the  benefit  agencies 
believe  that,  for  the  reasons  discxissed 
more  fiilly  below,  three  of  the  five 
categories  mentioned — mental, 
educational,  and  language— do  not  pose 
a  barrier  to  the  use  of  EFT.  These  factors 
can  afiisct  an  individtial's  ability  to  use 
any  method  of  payment,  whether  check 
or  EFT,  and,  therefore,  there  is  no  need 
to  provide  waivers  for  these  categories. 
In  Cact,  for  many  individuals,  the  safety 
and  reliability  associated  with  EFT 
outweigh  the  difficxilty  associated  with 
a  new  method  of  payment. 

With  regard  specifically  to  mental 
disabilities.  Treasury  notes  that,  as 
mentioned  above  in  the  discussion  on 
"authorized  piajrment  agent,"  some 
agencies  have  alreedy  provided  in  their 
regulations  for  recipients  who  are 
mentally  incapable  of  managing  their 
pa3rments.  Under  these  regulations,  an 
individual  or  entity  may  be  appointed 
or  otherwise  selected  to  act  on  behalf  of 
an  individual  entitled  to  a  Federal 
payment.  For  example,  when  an 
application  for  Social  Security  or 
Supplemental  Secimty  Income  benefits 
is  filed  by  or  on  behalf  of  an  individual 
who  is  not  able  to  manage  his  or  her 
benefit  payment,  SSA's  regulations 
provide  for  the  appointment  of  a 
representative  payee.  This  person  or 
entity  receives  the  payment  and 
•mq§H  for  the  funds  to  be  used  for  the 
benefit  of  the  individual  The  method  by 


which  payment  is  made  to  the 
representative  payee  has  no  effect  on  the 
actual  recipient. 

The  proposed  rule  does  not  provide 
waivers  based  on  the  recipient's 
educational  level,  limited  literacy  skills, 
or  lack  of  fluency  in  English.  The 
experience  of  Treasury  and  the  benefit 
agencies  suggests  that  the  obstacles 
posed  by  these  factors  are  not  uniquely 
associated  with  the  use  of  EFT. 
Educational  and  language  barriers  can 
interfere  with  the  comfortable  and 
successful  use  of  any  method  of 
payment,  includii>g  checks  and  EFT.  In 
implementing  EBT,  the  benefit  agencies 
have  found  that  educational  and 
language  barriers  present  a  challenge  in 
making  the  transition  to  EFT,  but  the 
transitional  hurdle  is  short-lived  and 
ameliorated  by  educational  programs 
targeted  to  the  specific  needs  of 
recipients.  The  benefit  agencies  and  the 
finnnrial  industry  have  developed,  and 
are  continuing  to  develop,  educational 
materials  that  assist  recipients  with 
limited  education  or  literacy  skills  in 
niAHng  the  transition  to  EFT.  In 
addition,  Treasury  intends  to  conduct 
an  extensive  education  campaign  on 
receiving  payment  by  EFT. 

Piiudly,  with  respect  to  language,  the 
benefit  agencies  and  the  financial 
industry  have  programs  to  assist 
recipients  who  do  not  speak  English. 
For  example,  in  those  parts  of  the 
country  where  a  language  other  than 
English  is  predominant,  SSA  employees 
assist  recipients  in  their  native 
language.  In  these  areas,  many  ATMs 
and  POS  terminals  offer  the  choice  of 
on-screen  instructions  in  the 
predominant  language  as  well  as 
English.  Also,  materials  provided  during 
the  public  education  camptaign  will  be 
available  in  selected  languages  other 
than  English  to  accommodate  non- 
English  speaking  recipients. 

Treasury  believes,  however,  that  there 
are  two  instances  in  which  recipients 
who  have  an  account  with  a  financial 
institution  and  who  have  previously 
been  receiving  payment  by  check 
should  not  be  required  to  convert  to 
receiving  payment  by  EFT;  namely, 
where  a  physical  disability  or  a 
geographic  barrier  woidd  result  in  a 
hardship  to  the  ii. dividual. 

For  example,  Treasury  believes  that  a 
waiver  should  be  available  to  a  recipient 
witfi  a  physical  disd>ility  who  cunendy 
has  an  arrangement  with  a  nearby 
grocery  store  to  cash  his  or  her  monthly 
check,  but  woidd  have  great  difficulty 
traveling  even  a  short  distance  to  a  bank 
or  ATM  to  get  his  or  her  payment  by 
EFT.  Similarly,  Treasury  believes  that  a 
waiver  should  be  available  to  someone 
who  lives  in  a  rural  area  or  on  an  Indian 


reservation  with  limited  access  to 
transportation  or  banking  fecilities  cmd 
who  would  have  great  d^culty  getting 
to  a  bank  or  ATM  to  receive  payment  l^ 
EFT. 

The  proposed  rule  does  not  define 
physical  disability  or  specify  what 
constitutes  a  geographic  barrier.  In  the 
case  of  physical  disability.  Federal  law 
contains  several  definitions,  including 
those  found  in  the  Americans  with 
Disabilities  Act,  the  Social  Security  Act, 
and  the  Veterans'  Benefits  Act.  Treasury 
believes  that  referencing  in  Part  208  all 
applicable  definitions  of  disability 
would  be  unwieldy  and  confusing,  and 
that  creating  a  new  definition  for 
purposes  of  Part  208  would  create  an 
unnecessary  administrative  burden  for 
agencies  and  recipients.  In  addition,  in 
light  of  the  approach  the  proposed  rule 
ti&es  with  regard  to  the  waiver  process. 
Treasury  does  not  believe  that  it  is 
necessary  to  define  physical  disability 
or  specify  what  constitutes  a  geographic 
barrier. 

Under  proposed  §  208.4(b),  an 
individual  who  does  not  have  an 
account  with  a  financial  institution  is 
not  required  to  receive  payment  by  EFT 
where  the  use  of  EFT  would  impose  a 
hardship  on  the  individual  due  to  a 
physical  disability  or  a  geographic 
banier,  or  where  the  use  of  EFT  would 
impose  a  financial  hardship  on  the 
individual. 

Waivers  are  provided  for  individuals 
with  a  physical  disability  or  a 
geographic  barrier  for  the  reasons 
discussed  above.  In  addition,  a  third 
waiver  category — financial  hardship — 
has  been  provided  for  individuals  who 
do  not  have  bank  accounts,  and  for 
whom  Treasury  will  provide  an  account 
as  described  in  §  208.5.  Although 
financial  hardship  is  not  mentioned  in 
the  legislative  history,  Treasury  Is  aware 
that  some  individuaLs  who  do  not  have 
accounts  with  a  financial  institution 
cash  their  checks  at  grocery  stores  and 
other  locations  at  little  or  no  cost. 
Treasury  does  not  believe  that  Congress 
intended  such  individuals  to  pay  more 
to  receive  payment  by  EFT  than  they 
cunenUy  pay  to  receive  pajrment  by 
check,  particularly  low-income 
recipients  whose  Federal  payment  may 
be  their  sole  source  of  income. 
Therefore,  Treasury  is  proposing  to 
make  a  waiver  avail^le  for  these 
individuals  on  this  basis.  The  financial 
hardship  waiver  is  not  available  to 
recipients  who  alreedy  have  accounts 
with  financial  institutions  because  these 
individuals  presumably  will  not  incur 
any  additional  expense  to  receive 
pa  raient  by  EFT. 

"rhe  fimmri«l  hardship  waiver 
proposed  in  §  208.4(b)  will,  as  a 


practical  matter,  take  efbct  upon  the 
availability  of  the  account  described  in 
§  208.5.  Under  the  Act,  Treasory  is 
required  to  ensure  that  individuals  who 
are  required  to  have  an  account  at  a 
financial  institution  in  order  to  receive 
Federal  payments  will  have  access  to 
such  an  account  at  a  reasonable  cost  and 
with  the  same  consumer  protections  as 
other  account  holders  at  the  same 
financial  institution.  Treasiuy  is  in  the 
process  of  designing  such  an  account 
While  Treasury  is  hopeful  that  the 
account  will  be  available  nationwide  by 
January  2, 1999,  and  will  make  every 
effort  to  achieve  that  goal,  it  is  possible 
that  the  accoimt  will  not  be  available  on 
a  nationwide  basis  by  that  time.  For  this 
reason,  the  requirement  to  receive 
payment  by  EFT  is  automatically 
waived  for  all  individuals  who  certify 
that  they  do  not  have  an  account  with 
a  financial  institution  until  the  eariier  of 
January  2,  2000,  or  the  date  as  of  which 
the  Secretary  determines  that  the 
account  refnred  to  in  §  208.5  is 
available. 

Proposed  §  208.4(c)  provides  that  an 
agency  is  not  required  to  make  a 
payment  by  EFT  where  the  political, 
fiiiancial,  or  communications 
infrastructure  in  a  foreign  country  does 
not  support  payment  by  EFT.  This 
waiver  category  responds  to  concerns 
expressed  by  agencies  that  make 
intematiorud  payments.  For  example, 
the  SSA  certifies  benefit  payments  to 
recipients  in  132  countries  around  the 
world  but,  at  die  present  time, 
international  Direct  Deposit  is  available 
only  in  10  countries.  Treasury  also 
recognizes  that  in  some  countries, 
payment  by  EFT  is  feasible  in  some 
areas,  such  as  large  cities,  but  is  not 
feasible  outside  these  areas.  In  such 
cases,  payments  should  be  made 
dectronically  to  any  area  within  the 
country  whese  the  necessary 
infrastructure  exists,  unless  the 
recipient  qualifies  for  one  of  the  other 
waivers. 

Proposed  §  208.4(d)  proposes  a  waiver 
in  those  cases  where  a  natural  or  other 
disaster  makes  payment  by  EFT  not 
feasible.  This  waiver  responds  to 
concerns  raised  by  the  Federal 
Emergency  Management  Agency  and 
other  disaster  assistance  agencies  who 
advised  Treasury  that,  in  areas  affected 
by  natural  disasters,  financial 
institutions  may  be  closed  or 
inaccessible  due  to  electrical  or 
telecommunications  feilure  or  structural 
damage. 

Treasury  recognizes  that  agencies  that 
respond  to  emergencies  must  have  the 
flexibility  to  fulfill  their  nussions,  and 
diat  providing  payments  to  emergency 
.victims  and  emeigeiKry  persoimel  must 
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be  done  in  the  most  efficient  and 
expedient  manner  possible  Therefore, 
Treasury  is  proposing  a  waiver  for 
disaster  assistance  agencies  making 
payments  to  recipients  residing  in  areas 
that  are  designated  by  the  President  or 
an  authorized  agency  administrator  as  a 
disaster  area.  The  waiver  period  would 
last  for  120  days  from  the  date  the 
disaster  is  declared.  The  disaster 
assistance  agencies  indicated  that  most 
emergency  response  phases  do  not  last 
longer  than  120  days  and  that,  after  that 
time,  the  financial  and  communications 
infrastructure  typically  is  restored  so 
that  recipients  can  receive  their 
payments  electronically.  If  the 
emergency  response  time  exceeds  120 
days,  the  agency  is  expected  to  notify 
Treasury  in  writing  of  the  need  to 
extend  the  waiver  period.  The 
notification  should  include  a 
justification  for  the  extension  and  state 
the  length  of  the  extension  period 
required. 

Proposed  §  208.4(e)  provides  a  waiver 
for  payments  made  in  response  to 
contingency  operations  conducted  by 
the  Department  of  Defense.  A 
contingency  operation  is  defined  in  10 
U.S.C.  101(a)(13)  as  a  military  operation 
that  either  is  designated  by  the  Secretary 
of  Defense  as  an  operation  in  which 
armed  forces  undertake  military  actions 
against  an  enemy  or  results  in  a  call  or 
order  to,  or  retention  on,  active  duty  of 
members  of  the  armed  forces  during  a 
war  or  national  emergency  declared  by 
the  President  or  Coneress. 

Proposed  §  208.4(flprovides  a  waiver 
bom  the  mandatory  EFT  requirement 
where  pa]rment  by  EFT  may  pose  a 
threat  to  national  seciuity,  jeopardize 
the  life  or  physical  safety  of  an 
individual,  or  compromise  a  law 
enforcement  action.  Agencies  engaged 
in  law  enforcement  and  national 
security,  as  well  as  the  military,  advised 
Treasury  that  in  many  cases  payment  by 
EFT  is  not  feasible  or  could  endanger 
employees  or  other  individuals.  For 
example,  the  physical  safety  of 
undercover  agents  or  participants  in  a 
witness  protection  program  could  be 
jeopardized  by  the  audit  trail  left  by  an 
electronic  payment  Under  the  proposed 
rule,  a  waiver  also  would  be  available 
for  military  or  other  sensitive  operations 
where  the  provision  of  bank  routing 
information  to  third  parties  might 
compromise  the  seciuity  of  the 
operation,  thereby  jeopardizing  national 
seciuity. 

Under  proposed  §  208.4(g),  an  agency 
would  not  be  required  to  make  a 
payment  by  EFT  if  the  cost  of  using  EFT 
for  making  a  non-iecurring  payment  is 
greater  than  the  cost  of  malting  that 
payment  by  check.  Treasury  considers 


non-recuning  to  mean  a  frequency  of 
not  more  than  once  in  a  12-month 
period  to  the  particular  recipient.  In 
comments  and  in  discussions  with 
Treasury,  agencies  frequently  identified 
non-recurring  payments  as  a  payment 
class  in  which  a  check  might  be  more 
cost-effective  than  an  EFT  given  the 
administrative  cost  of  enrolling  a 
recipient  for  an  ACH  payment.  Since 
one  of  the  principal  purposes  of  the  Act 
was  to  reduce  the  Government's  cost. 
Treasury  believes  this  is  an  appropriate 
waiver  category. 

Agencies  also  questioned  the  wisdom 
of  requiring  small  dollar  payments  to  be 
made  by  EFT.  Proposed  §  208.4(g) 
should  not  be  read  as  a  waiver  for  all 
small  dollar  payments.  The  cost 
associated  with  making  a  $100  payment 
is  proportionately  higher  than  the  cost 
of  making  a  $10,000  payment,  regardless 
of  the  payment  method  used.  Thus,  a 
factor  in  addition  to  the  dollar  amoimt 
of  an  individual  payment  is  whether  it 
is  a  small  dollar  single  payment  or  a 
small  dollar  reciuring  payment. 

Proposed  §  208.4(hj  provides  that 
agencies  are  not  required  to  make 
payments  by  EFT  wuen  public  necessity 
suggests  that  payment  by  methods  other 
than  EFT  is  in  the  best  interest  of  the 
Government.  An  agency  may  determine 
that  a  need  for  goods  and  services  is  of 
such  unusual  and  compelling  urgency 
that  the  Government  would  be  seriously 
injured  if  payment  were  required  to  be 
made  by  EFT.  Alternatively,  an  agency 
may  determine  that,  where  there  is  only 
one  source  for  goods  or  services, 
payment  by  a  method  other  than  EFT 
would  prevent  serious  injury  to  the 
Government.  Unusual  and  compelling 
urgency  means  that  there  is  a  need  to  act 
without  delay  to  protect  a  legitimate 
Government  interest  Serious  injury 
means  that  the  Government  faces  an 
imminent  loss  of  money  or  property,  or 
the  disruption  of  a  Federal  program  or 
activity.  \ 

Treasury  received  a  number  of 
comments  from  agencies  expressing 
concern  that  the  Act  would  interfere 
with  their  efforts  to  obtain  goods  or 
services  deemed  essential  to  the 
agencies'  missions  in  a  timely  fashion. 
For  example,  in  some  cases,  an  agency 
may  have  only  one  supplier  of  an 
essential  material  or  service,  and  that 
supplier  may  not  be  able  to  accept 
payment  by  EFT.  While  the  Act  clearly 
requires  vendors  to  accept  payment  by 
EFT,  Treasury  recognizes  that,  in 
limited  cases,  agencies  require 
flexibility  in  dealing  with  vendors  who 
are  unable  to  receive  EFT  payments. 

Agencies  and  other  commenters  asked 
Treasiuy  to  consider  making  a  waiver 
available  for  vendor  payments  where. 


because  of  system  limitations  or  cost, 
remittance  data  is  not  available  to  the 
vendor.  As  noted  above,  remittance  data 
is  information  that  identifies  the 
payment.  This  data  permits  the  vendor 
to  reconcile  funds  received  against 
outstanding  invoices. 

A  niunber  of  commenters  stressed  the 
importance  of  passing  remittance  data 
on  to  the  vendor,  stating  that  the  lack  of 
remittance  data  is  the  primary  reason 
why  vendors  are  reluctant  to  receive 
payment  by  EFT.  Several  commenters 
noted  that  many  financial  institutions 
lack  the  capability  to  provide  remittance 
data  to  their  depositors  which  requires 
the  translation  of  data  bom  machine 
readable  to  human  readable  form.  It  is 
estimated  that  of  the  approximately 
1 1 ,000  financial  institutions  which  can 
accept  an  electronic  payment,  fewer 
than  a  thousand  are  capable  of 
translating  remittance  data  into  a  human 
readable  form.  In  addition,  financial 
institutions  sometimes  charge  their 
customers  for  remittance  data,  which 
also  reduces  the  incentive  for  smaller 
vendors  to  accept  payment  by  EFT. 

Treasury  is  working  with  agencies, 
the  financial  industry,  and  vendors  to 
solve  the  remittance  data  problem.  For 
example,  several  pilots  are  underway  to 
test  the  feasibility  of  mak.  .g  remittance 
data  available  through  a  variety  of 
methods,  including  on  an  agency's  web 
site.  The  proposed  rule  does  not  contain 
a  waiver  fof  vendor  payments  because 
Treasury  expects  that,  as  a  result  of 
these  efforts,  the  problem  of  making 
remittance  data  readily  available  will  be 
solved  by  January  1999.  However, 
Treasury  will  monitor  developments 
closely  and  will  reconsider  the  need  for 
a  waiver  at  that  time. 

Finally,  several  agencies  noted  that 
the  Federal  Acquisition  Regulation 
("FAR")  interim  rule  on  Payment  by 
Electronic  Fimds  Transfer,  published  on 
August  29,  1996, ■»  exempts  certain 
classes  of  contracts  from  the  Act 
Treasury  is  working  with  the 
appropriate  agencies  to  reconcile  any 
differences  between  the  two  rules. 

E.  Section  208.5 — Access  to  Account 
Provided  by  Treasury 

Proposed  §  206.5  provides  that  where 
an  individual  certifies  that  he  or  she 
does  not  have  an  account  at  a  financial 
institution,  or  where  an  individual  fails 
to  respond  to  a  request  for  information 
pursuant  to  §  208.8,  Treasury  will, 
pursuant  to  the  Act's  mandate,  provide 
the  individual  with  access  to  an  account 
at  a  Federally-insured  financial 
institution  selected  by  Treasury.  (All 
such  individuals  will,  of  course,  retain 
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the  right  to  establish  their  own  account 
relationships  at  institutions  of  their 
choice.) 

This  section  addresses  the  problem  of 
delivering  Federal  payments  by  EFT  to 
individuals  who  do  not  have  an  account 
at  a  financial  institution.  In  order  to  use 
Direct  Deposit,  a  recipient  must  have  an 
account  at  a  financial  institution. "  It  is 
estimated  that  approximately  10  million 
individuals  who  receive  Federal 
pa)rments  do  not  have  an  account  at  a 
bank,  savings  association,  savings  bank, 
or  credit  union,  and,  therefore,  caimot 
receive  payment  by  Direct  Deposit 

One  of  Treasury's  domestic  policy 
objectives  is  to  encoiuage  individuals 
who  do  not  have  an  account  at  a 
financial  institution  to  move  into  the 
financial  services  mainstream.  Since  the 
Act  was  passed,  Treasiuy  has  been 
working  with  agencies  and  the  financial 
industry  on  educational  efforts  designed 
to  encourage  individuals  to  open  an 
account  at  a  financial  institution  so  that 
they  can  receive  their  Federal  payments 
by  Direct  Deposit.  In  addition.  Treasury 
and  the  financial  industry  are 
participating  jointly  in  the  marketing  of 
Direct  Deposit  Too,  which  is  a  model  for 
a  simple,  low-cost,  electronically 
accessible  deposit  account.  Treasury 
hopes  that  many  recipients  without 
accounts  will  open  accounts  as  a  result 
of  these  public  and  private  sector 
educational  smd  marketing  efforts. 
However.  Treasury  recognizes  that  a 
certain  percentage  of  individuals  who 
are  required  to  receive  payment  by  EFT, 
i.e.,  individuals  who  are  not  eligible  for 
a  waiver,  likely  will  not  have  accounts 
by  the  January  1999  deadline,  and  the 
Act  specifically  requires  that  Treasury 
regulations  ensure  access  to  an  account 
by  individuals  who  are  required  to  have 
an  account  because  of  the  EFT 
mandate.  12 

Treasury  considered  several 
approaches  to  implementing  this 
requirement  Several  commenters 
suggested  that  Treasury  require 
financial  institutions  to  provide  a  basic 
account  at  a  reasonable  price  to 
individuals  wthout  accounts.  Treasury 
does  not  believe  that  financial 
institutions  should  be  required  to 
provide  these  types  of  account  services 
as  a  result  of  the  Act  Another  approach 
involves  the  development  of  a  model 
deposit  account  with  an  invitation  to 
financial  institutions  to  offer  this 
account,  at  a  specified  price  or  at  a  price 
below  some  ceiling  determined  by 
Treasury,  to  individuals  without 
accounts.  Treasury  believes  that 
identifying  institutions  willing  to 


participate  in  a  voluntary  program  and 
monitoring  their  activities  would 
require  the  creation  and  maintenance  of 
a  regulatory  infrastructure.  In  addition, 
it  is  possible  that,  in  some  geographic 
areas,  no  institutions  would  be  willing 
to  participate,  resulting  in  gaps  in 
coverage. 

A  third  approach  is  for  Treasury  to 
engage  one  or  more  Federally-insured 
financial  institutions  to  act  as  Treasury's 
financial  agent  for  the  provision  of 
accounts  to  those  individuals.  Treasury 
believes  that  this  approach  vdll  enable 
Treasury  to  perform  its  obligation  under 
31  U.S.C.  3332(i)(2)  to  ensure  that  all 
individuals  required  to  receive 
payments  electronically  will  have 
access  to  an  account  at  a  financial 
institution  at  a  reasonable  cost  and  with 
consumer  protections  comparable  to 
those  afforded  other  account  holders  at 
such  institutions.  In  addition,  a  number 
of  consumer  organizations  strongly 
luged  Treasury  to  permit  only 
Federally-insured  financial  institutions 
to  act  as  agent  for  Treasury  to  hold 
accounts  for  individuals  who  do  not 
have  such  accounts.  Treasury  takes 
seriously  the  concern  expressed  by 
these  commenters,  and  specifically 
invites  comment  on  this  issue. 

Treasury  plans  to  obtain  such  account 
services  through  a  competitive  process 
that  will  select  one  or  more  entities  to 
act  as  Treasury's  agent  to  provide  these 
services  to  recipients  that  do  not  have, 
or  do  not  choose  to  open,  accounts  at 
financial  institutions  of  their  own 
choice.  Any  financial  institution 
designated  by  Treasury  as  its  financial 
agent  vriU  perform  those  functions  that 
involve  the  disbursement  of  public 
funds,  including  the  establishment  of 
the  recipient's  account  and  the  crediting 
of  the  Federal  payment  to  the  account. 
Other  functions,  however,  may  be 
performed  by  non-financial  institutions 
working  in  partnership  with  the 
financial  agent '^ 

The  proposed  regulation  does  not 
attempt  to  define  the  specific 
characteristics  of  the  account  that  will 
be  made  available.  Following  the  close 
of  the  comment  period  on  this  notice  of 
proposed  rulemaking,  Treasury  wrill 
develop  proposed  terms,  conditions, 
and  attributes  of  the  account  to  be 
offered  and  will  publish  this  proposal 
for  a  limited  period  of  public  comment 
After  evaluating  comments  received. 
Treasury  will  determine  the  specific 
terms,  conditions,  and  attributes  of  the 
account  to  be  offered  and  will  request 


"  See  31 CTR  210.4(a). 
"31U.S.C3332(i)(2). 


'^  The  notice  of  proposed  rulemaking  for 
Treasury's  rule  relating  (o  electronic  benefits 
transfer.  31  CFR  Part  207.  describes  the 
disbursement  of  public  funds  and  the  statutory 
baais  for  the  use  of  finanrial  agents.  62  FR  2S572. 


that  interestisd  organizations  submit 
bids  on  the  cost  of  providing  such  an 
account  within  defined  geographic 
areas.  Bidders  also  may  be  requested  to 
submit  bids  on  different  permutations  of 
alternative  account  structures  and 
geographic  areas.  It  is  anticipated  that 
such  accounts  wall  be  offered  on  the 
basis  of  a  specified  periodic  service 
charge  paid  by  the  recipient 

Treasury  believes  the  design  of  these 
Federally-provided  accounts  is  critical 
to  the  successful  implementation  of  the 
Act.  While  no  final  decisions  have  been 
made  as  to  the  attributes  of  the  account, 
it  is  the  preliminary  view  of  Treasury 
that  each  recipient  should  have  an 
individual  account  at  a  Federally- 
insured  financial  institution  that  can  be 
directly  accessed  via  plastic  debit  card 
at  any  location  of  that  institution, 
including  any  automated  teller 
machines  or  point-of-sale  terminals  that  , 
accept  transactions  by  the  institution's 
cardholders.  Treasury  has  retained  the 
services  of  a  consultant  to  evaluate  and 
provide  advice  to  Treasury  with  respect 
to  both  the  account  structure  and  the 
design  of  the  competitive  selection 
process  for  the  account  providers.  In 
addition.  Treasury  is  seeking  public 
•  comment  on  this  subject 

Commenters  are  encouraged  to 
provide  their  views  on  any  issues  that 
they  believe  are  important  to  the 
successful  design  of  this  new  account 
In  submitting  views,  commenters 
should  consider  that  the  cost  of  the 
account  to  be  offered  by  bidding 
institutions  is  likely  to  be  affected  by 
the  range  of  attributes  required  to  be 
included  in  the  account,  as  well  as  the 
institutions'  expected  average  balance, 
i.e.,  float,  for  the  account  In  particular. 
Treasury  requests  comments  on  the 
following  questions: 

•  Should  Treasury  make  available  a 
debit  card-based  account  to  individuals 
who  are  required  to  receive  Federal 
payments  by  EFT  and  who  do  not  have 
an  account  of  their  ovra  with  a  fioancial 
institution? 

•  Should  the  cost  of  the  account  to 
the  recipient  be  the  most  important 
factor  for  selecting  the  account  structure 
and/or  the  account  providers,  or  should 
the  account  structure  be  designed  to 
meet  other  objectives  even  if  the  cost  to 
recipients  is  increased  as  a  result?  If  the 
latter,  which  objectives?  What  is  an 
appropriate  standard  by  which  to  weigh 
tradeoCEs  between  increased  costs  and 
additional  account  features? 

•  Should  the  account  be  structured  to 
provide  only  a  basic  withdrawal  service 
at  the  lowest  possible  cost,  with 
additional  service  charges  for  additional 
features,  or  should  the  account  offer  a 
range  of  services  at  a  fixed  monthly  cost 
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even  if  greater  than  the  cost  of  a  basic 

account? 

•  How  many  withdrawals  should  be 

included  in  the  base  price  of  the 
account?  Should  the  account  terms 
address  the  charges  imposed  by 
automated  teller  machine  owners  other 
than  the  account  provider? 

•  Should  the  account  structure 
provide  for  additional  electronic  or 
nonelectronic  deposits  within  the  basic 
monthly  service  charge?  If  so,  what 
number  of  deposits? 

•  Should  the  account  provide  for 
some  number  of  third-party  payments, 
such  as  payments  for  rent  or  utility 
bills?  If  so.  how  many  third  party 
payments  should  be  provided  for  and 
should  they  be  priced  in  the  basic 
monthly  service  charge? 

•  Should  the  account  include  a 
savings  faature?  How  would  such  a 
feature  operate?  Would  additional  free 
withdrawals  or  the  capability  to  accept 
deposits  other  than  the  Federal  payment 
act  to  foster  savings  by  the  recipient? 

•  How  important  is  a  broad 
geographic  reach  to  meeting  the  access 
objectives  that  most  recipients  will 
want?  How  should  Treasury  best  meet 
access  needs  in  imderserved  areas? 

Treasury  has  been  urged  to  adopt 
restrictions  for  the  account  that  it 
furnishes  that  would  preclude 
arrangements  between  the  financial 
institution  at  which  the  account  is 
maintained  and  third  parties,  such  as 
check  cashers  and  money  transmitters, 
under  which  recipients  might  be 
provided  with  additional  means  of 
accessing  the  account.  Those  &voring 
such  restrictions  argue  that  recipients 
should  be  protected  against  excessive 
charges  that  might  be  imposed  for  such 
services.  These  arguments  raise 
important  concerns,  particularly  with 
respect  to  low-income  recipients  who 
have  in  the  past  paid  high  fees  to  cash 
government  checks.  In  light  of  these 
concerns.  Treasury  requests  comment 
on  some  additional  questions  relating  to 
the  accoimt  it  will  design  and  make 
available  to  recipients  who  do  not  have 
bank  accounts: 

•  Should  access  to  the  account  be 
provided  at  outlets  in  addition  to  those 
normally  offered  by  the  financial 
institution  providing  the  account?  For 
example,  should  arrangements  be 
permitted  under  which  third  parties 
may  ofiiar  other  means  by  which  a 
recipient  may.  in  effiect.  withdraw  funds 
from  the  accoimL  If  yes.  should  there  be 
any  restrictions  on  where  additional 
access  may  be  provided  or  under  what 
terms  it  can  be  offered? 

•  If  additional  access  is  ofiisred 
through  aiiangements  with  third  parties, 
shoidd  the  cost  of  this  additional 


be  included  in  the  pricing  propfjsal  in 
the  competitive  bid  process? 

•  Which  account  design  would 
provide  the  appropriate  opportimity  for 
non-financial  institutions  to  participate 
in  the  delivery  of  services  to  Federal 
payment  recipients?  . 

Treasiiry  will  make  every  effort  to 
ensure  that  the  account  referred  to  in 
§  208.5  will  be  available  throughout  the 
country  by  January  2,  1999.  Moreover, 
Treasury  has  been  working  with  a 
number  of  States  to  link  the  delivery  of 
Federal  payments  to  State  EBT 
programs.  Where  such  linkage  occurs, 
recipients  who  receive  a  Federal 
payment,  such  as  Supplemental 
Security  Income,  as  well  as  benefits 
under  a  State-administered  program,  for 
example.  Food  Stamps,  will  be  offered 
an  option  of  accessing  both  benefits  by 
means  of  a  single  card.  However,  as 
discussed  above  in  connection  with 
proposed  §  208.4(b),  in  the  event  that 
the  account  described  in  §  208.5  is  not 
available,  the  requirement  to  receive  a 
Federal  payment  by  EFT  will  be  waived 
for  individuals  who  certify  that  they  do 
not  have  an  account  with  a  financial 
institution  until  the  earlier  of  January  2, 
2(XK),  or  the  date  as  of  which  the 
Secretary  determines  that  the  account  is 
available. 

F.  Section  208.6— Account 
Requirements 

Proposed  §  208.6  addresses  account 
requirements  for  Federal  payments 
made  by  EFT.  The  proposal  sets  forth  a 
general  rule  for  all  Federal  payments, 
and  then  provides  two  exceptions  from 
the  general  rule  for  situations  that 
involve  an  authorized  pajrment  agent  or 
an  investment  account  established 
through  a  registered  securities  broker  or 

Under  §  208.6(a),  all  Federal 
payments  made  by  EFT  must  be 
deposited  into  an  account  in  the  name 
of  the  recipient  at  a  financial  institution, 
unless  one  of  the  exceptions  described 
in  subsection  (b)  applies.  The 
requirement  to  deposit  the  pajrment  into 
an  account  in  the  name  of  the 
recipient  '*  is  consistent  with  Treastiry's 
regulations  governing  use  of  the  ACH  " 
and  thus  provides  continuity  with 
existing  arrangements  for  the  Direct 
Deposit  of  Federal  payments. 

Proposed  §  208.6(b)(1)  addresses  cases 
in  which  an  authorized  payment  agent 
has  been  selected  or  designated.  In  such 
I,  the  account  may  be  tided  in  any 


■«Sactioo  20a.S  would  not  prohibit  tha  om  of  a 
ioinl  Mxaunt  betw««n  tlwndptMt  and  a  spouaa  or 
olhar  MM^kMT  of  the  MdyiMl's  iHdly  ao  long  aa 
tha  radpiaat  haa  tha  right  to  withdraw  ftmda  iroin 
IhaaocouoL 
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manner  that  satisfies  the  regulations  of 
the  appropriate  agency.  See  the 
discussion  of  "authorized  payment 
agent"  in  the  section-by-section  analjfsis 
of  §  208.2(b)  above. 

Proposed  §  208.6(b)(2)  permits  a 
Federal  payment  to  be  deposited  into  an 
account  in  the  name  of  a  broker  or 
dealer  registered  under  the  Securities 
Exchange  Act  of  1934  with  whom  the 
recipient  has  an  account.  Treasury  is 
aware  that  many  brokers  and  dealers 
offer  services  that  combine  investment 
and  transaction  features.  In  these 
services,  funds  depoeitad  into  an 
account  at  a  financial  institution — 
which  may  be  in  the  name  of  the 
securities  broker  or  the  name  of  the 
customer — are  swept  out  of  such  an 
accoimt  on  a  regular  basis  and  into  an 
investment  vehicle  owned  by  the 
recipient.  When  the  customer  uses  the 
funds  for  transaction  purjKJses,  whether 
by  credit  or  debit  card  or  check,  the 
funds  needed  to  cover  the  transaction 
are  transferred  out  of  the  investment 
vehicle. 

Such  services  offer  cash  management 
features,  and  Treasury  sees  no  reaaon  to 
discourage  recipients  of  Federal 
payments  from  using  these  services, 
provided  certain  protections  are 
available,  namely,  that  the  broker  or 
dealer  is  registered  under  the  Securities 
Exchange  Act  of  1934  and  that  the 
recipient's  funds  are  protected  by 
deposit  insurance  during  the  time  the 
funds  are  on  deposit  at  the  financial 
institution. 

The  registration  requirement  ensures 
that  the  broker  or  dealer  is  subject  to 
certain  basic  requirements  such  as 
membership  in  the  appropriate  self- 
regulatory  organization,  membership  in 
the  Sectirities  Investor  Protection 
Corporation,  recordkeeping  and 
re{>orting  requirements,  and  net  capital 
requirements.  In  addition,  such  brokers 
and  dealers  are  subject  to  inspections  by 
the  Sectuities  and  Exchange 
Commission  and  the  self-regulatory 
organizations.  The  requirement  that  the 
account  and  associated  records  be 
structured  so  that  the  recipient's  interest 
is  protected  under  applicable  Federal  or 
state  deposit  insurance  regulations 
ensures  that  the  recipient's  interest  in  a 
master  accotmt  is  individually  insured 
to  the  same  extent  it  would  be  if  the 
account  were  in  the  name  of  the 
recipient  alone. 

Other  than  payments  made  to  an 
authorized  payment  agent  or  an 
investment  accotuit.  Federal  payments 
made  by  EFT  must  be  deposited  to  an 
acctmnt  at  a  financial  institution.  The 
proposed  rule  is  silent  on  the  role  that 
non-financial  institutions  may  play  in 
the  delivery  of  Federal  payments  to 
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recipients  with  bank  accoimts  and  the 
relationship  between  non-financial 
institutions  and  such  recipients. 
Treasury  anticipates  that  non-financial 
institutions  will  continue  to  have  the 
opportimity  to  partner  with  financial 
institutions  and  to  market  products  and 
services  to  recipients.  Treasury's 
research  and  the  comments  received  on 
the  interim  nUe  indicate  that  non- 
financial  institutions  have  performed 
such  functions  in  the  past  and  are 
developing  new  products  and  services 
that  will  allow  them  to  serve  recipients 
who  receive  their  Federal  payments  by 
EFT.  Treasury  specifically  invites 
comments  on  this  opportiuiity  for 
market  iimovations. 

The  use  of  such  products  and  services 
would  be  purely  voluntary  on  the  part 
of  recipients  who  would  continue  to  be 
able  to  access  their  payments  directly  at 
a  financial  institution  of  their  choice  if 
they  chose  not  to  use  the  services  of  a 
non-financial  institution.  These 
relationships  are  distinguished  from  the 
accoimt  that  Treasury  proposes  to 
provide  for  individuals  who  do  not  have 
an  accotmt  with  a  financial  institution 
See  §  208.5. 

Treasury  has  been  urged  to  interpret 
the  Act  as  requiring  regulation  of  the 
fees  charged  by  financial  institutions 
and  the  imposition  of  certain  consumer 
protections  on  the  services  they  offer. 
Consumer  organizations  urged  Treasury 
to  limit  the  fees  that  authorized 
payment  agents  may  charge  for  their 
services,  and  suggested  that  reasonable 
costs  for  recipients  without  bank 
accounts  should  range  from  no  cost  to 
low  cost  Some  commenters  suggested 
that  Treasury  either  subsidize  or 
regiUate  accoimt  fees.  Other  commenters 
stated  that  efforts  to  reduce  costs  for  the 
Govenunent  should  not  place  an  undue 
financial  burden  on  the  private  sector. 
These  commenters  opposed  Treasury's 
defining  "reasonable  cost"  or 
establishing  limits  on  fees,  and 
expressed  concern  that  their  costs 
would  exceed  any  ceiling  on  fees  set  by 
Treasury.  They  considered  "reasonable 
cost"  to  include  all  costs  plus  a 
reasonable  profit  and  argued  that  to 
regulate  otherwise  would  discourage  the 
private  sector  from  developing  systems 
to  address  problems  posed  by  the 
electronic  payment  mandate. 
Section  3332(i)(2)  provides: 

Ragulations  under  tliis  tubsection  «ha|| 
msurs  that  individuals  required  under 
subsection  (g)  to  have  an  account  at  a 
financial  imtitution  because  of  the 
application  of  subsection  (f)(1)— 

(A)  will  have  access  to  such  an  account  at 
a  reasonable  coat;  and 

(B)  are  given  the  same  consumer 
protections  with  respect  to  the  account  as 


other  account  holders  at  the  same  finanrjal 
institution. 

This  provision  could  possibly  be 
interpreted  in  two  ways.  The 
requirement  that  Treasury  ensure  access 
to  cm  account  could  be  read  very 
brtiadly  to  refer  to  all  individual 
recipients  who  receive  their  Federal 
payments  by  EFT,  whether  or  not  they 
already  have  an  account.  Such  a  broad 
interpretation  potentially  would  place 
Treasury  in  the  position  of  determining 
the  reasonableness  of  prices  charged  by 
thousands  of  financial  institutions,  for  a 
wide  variety  of  account  services,  to 
individuals  who  have  account 
relationships  at  institutions  they  have 
chosen  voluntarily. 

Section  3332(i)(2)  also  could  be  read 
more  narrowly  as  referring  to  those 
individuals  who,  as  of  January  2, 1999, 
have  not  voluntarily  selected  or  opened 
an  account  at  a  financial  institution  and 
who  will  need  access  to  such  an  account 
in  order  to  receive  a  Federal  pa)rment  by 
EFT. 

Treasury  believes  the  latter 
interpretation  is  the  better  one,  Le.,  that 
§3332(i)(2)  should  be  read  to  require 
Treasury  to  provide  "unbanked" 
individuals  with  access  to  a  reasonably- 
priced  account  at  a  financial  institution. 
Treasury  does  not  believe  that  there 
should  be  widespread  regulation  of  the 
prices  of  deposit  services  voluntarily 
obtained  by  recipients  in  a  competitive 
marketplace.  Gathering  information 
about  the  prices  charged  for  accounts  by 
financial  institutions  throughout  the 
United  States  and  evaluating  those 
prices  to  determine  their  reasonableness 
would  impose  a  heavy  administrative 
burden  both  on  the  industry  and  on 
Treasury.  In  addition,  widespread  price 
regulation  would  interfere  with  the 
functioning  of  the  market  for  accoimt 
services.  Accordingly,  the  reasonable 
cost  and  consumer  protection  standards 
will  be  applied  as  specified  in  §  208.5  to 
any  account  provided  by  Treasury  to 
individuals  who  do  not  otherwise  have 
access  to  an  accoimt 

G.  Section  208.7— Agency 
Responsibilities 

Section  208.3  of  the  proposed  rule 
sets  forth  the  general  rule  that,  effective 
January  2, 1999,  all  Federal  payments 
for  which  a  waiver  is  not  available  must 
be  made  by  EFT.  Proposed  §  208.7 
describes  die  agencies'  operational 
responsibilities  in  carrying  out  this 
mandate. 

First,  under  proposed  §  208.7(a),  an 
agency  must  collect  from  each  recipient 
who  is  required  to  receive  [>ayment  by 
EFT  and  who  has  an  account  with  a 
financial  institution  the  information 
required  to  make  the  payment  Thi« 


information  can  be  collected 
electronically  through  the  ACH  system 
by  use  of  an  Automated  Enrollment 
Entry  (ENR).  The  ENR  is  a  new  ACH 
entry  that  was  specifically  designed  to 
meet  the  needs  of  agencies  as  a 
replacement  for  the  paper  form  that  has 
been  used  for  enrollment  in  the  Direct 
Deposit  program.  The  phrase,  "who  is 
required  to  receive  payment  by 
electronic  fimds  transfer,"  is  an 
acknowledgment  that  waivers  will 
apply  in  some  cases. 

Under  this  section,  agencies  are 
required  to  collect  the  formation 
needed  to  make  a  payment  through  the 
ACH  network,  namely,  the  recipient's 
account  number  and  the  financial 
institution's  name  and  routing  number. 
Treasury  encourages  agencies  to  collect 
this  information  at  the  earliest  possible 
opportunity  in  their  dealings  with 
potential  recipients  of  Federal 
pajrments.  For  vendor  payments, 
agencies  are  encouraged  to  collect  this 
information  as  a  condition  of  awarding 
a  contract,  issuing  a  purchase  order,  or 
formalizing  an  agreement  to  obtain 
goods  or  services.  Collection  of  this 
information  as  a  condition  of  award 
ensures  that  the  agency  is  doing 
business  only  with  vendors  who  are 
willing  and  able  to  accept  an  EFT 
payment  and  consequentiy  ensures  that 
all  vendor  pajrments,  unless  waived 
under  §  208.4,  will  be  made  by  EFT. 
In  order  to  ensure  compliance  by 
January  2, 1999,  agencies  must  take 
action  as  early  as  possible  in  1998  to 
inform  recipients  who  still  receive 
checks  of  the  requirement  to  convert  to 
EFT.  Collection  of  the  required 
information  should  begin  no  later  than 
July  1, 1998,  and  recipients  should  be 
encouraged  to  convert  to  EFT  as  soon  as 
possible. 

Under  proposed  §  208.7(b),  agencies 
are  directed  to  obtain  from  individuals 
who  do  not  have  an  account  at  a 
financial  institution  a  written 
certificatfon  that  the  individual  does  not 
have  an  account  with  a  financial 
institution  urdess  the  individual  has 
determined  that  he  or  she  needs  a 
hardship  waiver.  Treasury  will  provide 
individuals  who  certify  that  they  do  not 
have  an  account  with  access  to  an 
account  in  accordance  with  §  208.5. 

Proposed  §  208.7(c)  directs  agencies  to 
obtain  from  any  individual  who  applies 
for  a  waiver  under  §  208.4  (a)  or  (b)  a 
written  certification  that  receiving 
payment  by  EFT  would  imp>ose  a 
hardship.  As  indicated  above,  agencies 
may  rely  upon  the  individual's  assertion 
that  a  hardship  exists;  Treasury  does  not 
expect  ageiicies  to  go  beyond  the 
certification  to  evaluate  the  individual's 
circumstances. 
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H.  Section  208.8— Recipient 
Responsibilities 

Proposed  §  208.8(a)  implements  31 
U.S.C.  3332(g),  which  requires 
recipients  of  Federal  payments  who  are 
required  to  receive  payment  by  EFT  to 
designate  a  RnanHal  institution  or  an 
authorized  payment  agent  to  which 
payment  will  be  made  and  provide  the 
agency  that  makes  or  authorizes  the 
payment  with  the  information  needed  in 
order  to  deliver  the  payment  by  EFT. 
Under  the  Privacy  Act  (5  U.S.C.  552a}, 
such  information  is  considered 
confidential  with  respect  to  individuals, 
and  may  not  be  disclosed  by  the  agency 
except  as  authorized  by  kw. 

Proposed  §  208.8(b)  provides  that  an 
individual  who  is  required  to  receive 
payment  by  EFT  and  who  does  not  have 
an  account  at  a  financial  institution 
must  certify  in  writing  to  the  agency 
making  the  payment  that  he  or  she  does 
not  have  an  account  Such  an  individual 
will  be  provided  with  access  to  an 
accotmt  provided  by  Treasury  unless  he 
or  she  is  eligible  for  a  waiver.  See  the 
disciission  of  §  208.5  above. 

Proposed  S  208.8(c)  requires  all 
individuals  who  apply  for  a  waiver 
under  §  208.4  (a)  or  (b)  to  certify  in 
writing  that  receiving  payment  by  EFT 
would  impose  a  hardship.  As  discussed 
above  in  the  section-by-section  analysis 
of  §  208.4,  an  individual's  cmtification 
would  be  based  on  the  individiial's  own 
evaluation  of  his  or  her  circumstances. 

/.  Section  208.9— Compliance 

Section  208.9  of  the  proposed  rule 
provides  for  Treasury  to  monitor 
agencies'  compliance  with  the  EFT 
mandate.  It  further  provides  that 
agencies  that  fail  to  make  payment  by 
EFT  as  required  under  this  part  may  be 
assessed  a  charge  in  accordance  with  31 
U.S.C  3335. 

Treasury  expects  agencies  to  be  in 
compliance  with  the  Act  and  this  part 
by  January  2, 1999.  and  will  begin  to 
monitor  compliance  as  of  that  date.  In 
order  to  avoid  placing  an  unnecessary 
administrative  burden  on  agencies. 
Treasury  does  not  intend  to  impose  an 
ongoing  reporting  requirement  on 
agencies  that  are  in  compliance  with  the 
EFT  mandate.  Agencies  found  to  be  in 
noncompliance,  however,  may  be 
required  to  submit  information  on  the 
methods  by  which  they  make  pajrments. 
Further,  such  agencies  may  be  assessed 
a  charge  equal  to  an  amount  determined 
by  the  Secretary  to  be  the  cost  to  the 
general  fund  of  the  Treasury  caused  by 
such  noncompliance. 

/,  Section  208.10— Reservatim  of  Rights 

Proposed  §  208.10  specifically 
authorizes  the  Secretary  to  waive  any 


provision  of  the  rule.  This  provision  has 
been  included  in  the  event  that 
circumstances  make  such  a  waiver 
necessary  or  appropriate.  Under  this 
provision,  the  Secretary  could  grant  a 
waiver  not  specifically  provided  for  in 
this  part  without  having  to  amend  the 
rule. 

IV.  Special  Aaalysia 

Although  it  has  been  determined  that 
this  proposed  regulation  is  a  significant 
regulatory  action  for  piuposes  of  section 
3(f)(4)  of  Executive  Order  12866,  the 
Office  of  Management  and  Budget 
("OMB")  has  waived  the  preparation  of 
a  Regulatory  Assessment. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  the 

E reposed  regulation,  if  adopted,  will  not 
ave  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Treasury  has  included  eight  categories 
of  waivers  in  the  proposed  rule.  The 
first  two  categories  are  designed 
specifically  to  alleviate  hardships  that 
might  be  imposed  on  individuals, 
including  sole  proprietors,  as  a  result  of 
the  mandatory  conversion  from  check  to 
EFT.  Further,  the  proposed  rule  does 
not  prohibit  small  entities  from 
participating  in  die  delivery  of  services 
to  recipients  who  receive  their  Federal 
payments  by  EFT.  Therefore.  Treasiuy 
believes  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  a  regulatory  flexibility  analysis  is 
not  tequ^ed.  Treasury  welcomes, 
however,  all  comments  and  specifically 
any  comments  related  to  the  impact  of 
the  proposed  rule  on  small  entities. 

The  Paperwork  Reduction  Act  of  1905 
requires  that  collections  of  information 
prescribed  in  the  proposed  rules  be 
submitted  to  the  OMB  for  review  and 
approval.  Under  this  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
Comments  on  the  collection  of 
information  may  be  submitted  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
AfEairs,  Attention:  Desk  Office  for  the 
Department  of  the  Treasury,  Financial 
Management  Service,  Washington,  D.C. 
20503,  with  copies  to  Jacqueline  Perry, 
Public  Reports  Qearance  Officer, 
Financial  Management  Service,  3361 
75th  Avenue,  Landover,  Maryland 

20785. 

The  collection  of  information  in  this 
proposed  regulation  is  contained  in 
§208.8.  The  information  (name  of 
finanrial  institution,  routing  number, 
and  account  nimiber)  is  required  to 
enable  an  agency  to  pay  a  recipient  of 


a  Federal  payment  by  EFT.  The 
collection  of  information  is  mandatory. 
Section  3332(g),  as  amended,  requires 
recipients  of  Federal  payments  to 
"provide  to  the  Federal  agency  that 
makes  or  authorizes  the  payments 
information  necessary  for  the  recipient 
to  receive  electronic  funds  transfer 
payments."  The  likely  respondents  vary 
depending  on  the  agency  making  the 
payment  For  the  Smvice,  the  likely 
respondents  are  employees  of  the 
Service  who  currently  receive 
payments,  such  as  payments  for  salary, 
travel  reimbursement,  or  retirement,  by 
check;  and  individuals  and  vendors  that 
currently  receive  vendor  payments  by 
check. 

The  estimated  total  annual  reporting 
burden  is  46  hours.  The  estimated 
burden  hours  per  respondent  is  0.25 
hours.  The  estimated  number  of 
respondents  is  183.  These  figures 
represent  the  burden  imposed  by  the 
Service.  The  reporting  burden  imposed 
by  other  agencies  will  be  addressed  by 
those  agencies. 

Comments  are  specifically  requested 

on: 

1.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Service, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  accuracy  of  the  estimated 
burden  associated  with  the  proposed 
collection  of  information: 

3.  How  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  may 
be  enhanced:  and 

4.  How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  and  other  forms  of 
information  technology. 

List  of  Subfscts  in  31  CFR  Part  208 

Accounting,  Banks,  Banking. 
Electrtmic  Funds  Transfer. 


Authority  and 

For  the  reasons  set  out  in  the 
preamble.  Part  208  of  Title  31  is 
proposed  to  be  revised  to  read  as 
follows. 

PART  20e-MANAQEMENT  OF 
FEDERAL  AGENCY  DISBURSEMEffTS 

Sec. 

208.1  Scope  and  appUcatian. 

208.2  Definitions. 

208.3  Payment  by  slactronic  funds  transfiar. 

208.4  Wahreis. 

208.5  Access  to  account  provided  by 
Treasury. 

208.6  Account  raquiiemants. 

208.7  Agency  responsibilitios. 

208.8  Radpiant  lasponsibilities. 
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208.9  Compliance. 

208.10  Ranrvation  of  ri^ts. 
Aatlnrity:  5  U.S.C.  301;  31  U.S.C.  321, 

3301,  3302,  3321,  3325,  3327.  3328,  3332. 
3335,  and  6503. 


flM.1    aeopa  and  application. 

Tliis  part  applies  to  all  Federal 
pa3rments  made  by  an  agency  and, 
axcept  as  specified  in  §  208.4,  requires 
such  paymenU  to  be  made  by  electronic 
funds  transfor.  TTus  part  does  not  apply 
to  payments  under  the  Internal  Revenue 
Code  of  1986 IZB  U.S.Q). 


(a)  Agency  means  any  department, 
agency,  or  instrumentality  of  the  United 
States  Government,  or  a  co^toiation 

owned  or  eoBtroUad  by  tbeGovaioment 
dfthe^^ttiMrSlates. 

(b)  AaStoiued  payment  agent  means 
any  in Avidual  or  entity  tfiat  is 
^pointed  or  othenvise  selected  as  a 
tepresentative  payee  or  Sduoiary.  under 
legidatiDns  (rfttie  S09M  Security 
AdministiaCioa,  the  B^Mztment  of 
Veterans  ACEaics,  the  Railroad 
Retirraoent  Board,  or  other  agency 
making  Federal  payraeots.  to  act  on 
behalf  of  an  individual  entitled  to  a 
Federal  payment. 

(c)  Electxtnic  funds  trafufer  nw«in« 
tatff  transfer  of  funds,  other  than  a 
transaction  originated  by  cash,  check,  or 
similar  iMper  instrument,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to' 
debit  or  credit  an  accoimt.  The  term 
includes,  but  is  not  limited  to. 
Automated  Clearing  House  transfers, 
Fedwire  transfers,  and  transfers  made  at 
automated  teller  machines  and  point-of- 
sale  terminals.  For  purposes  of  this  part 
only,  the  term  electronic  funds  transfer 
includes  a  credit  card  transaction. 

(d)  Federal  payment  means  any 
payment  made  by  an  agency. 

U)  The  term  includes,  but  is  not 
limited  to: 

(i)  Federal  wage,  salary  and  retirement 
payments; 

(ii)  Vendor  and  expense 
reimbursement  payments; 

(iii)  Benefit  payments;  and 

(iv)  Miscellaneous  payments 
including,  but  not  limited  to: 
interagency  payments;  grants;  loans; 
fees;  principal,  interest,  and  other 
payments  related  to  U.S.  marketable  and 
nonmarketable  seouities;  overpayment 
reimbursements;  and  payments  under 
Federal  insurance  or  guarantee 
pronams  for  loans. 

(2)  For  purposes  of  this  part  only,  the 
term  "Federal  payment"  does  not  apply 
to  payments  under  the  Internal  Revenue 
Code  of  1986. 


(e)  Financial  institution  means: 
(1)  An  entity  described  in  section 
19(bKl)(A),  excluding  subparagraphs  (y) 
and  (vii),  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(1)(A)).  Under  section 
19(bMlMA)  of  the  Federal  Reserve  Act 
and  for  purposes  of  this  part  only,  the 
tarm  "depository  institution"  means: 
(i)  Any  insured  bank  as  defined  in 
section  3  of  the  Federal  D^KMit 
Insiuance  Act  (12  U.S.C  1813)  or  any 
bank  which  is  eligible  to  Tn»tfi 
application  to  beoime  an  insui«d  t^n^ 
under  section  5  of  such  Act  (12  U.SXI 
IMS); 

<ii)Ai^  mutual  savings  bank  at 
defined  in  section  3  oflbe  Federal 
BsposU  Insurance  Act-(12  ig.S£.  ldl3J 
or  any  bank  w^ilch  is  eligft4e^  «Mhe 
^ipUeation  to  becaow  aaiiunnd  bank 
under  section  5  af  such  Aot  f),2  VI. SC. 
181&); 

<iii)  Any  aamkogn  bmk  as  d»fer<^in 
section  3  of-Aie  FMenABeposit 
Inmuanee  Aot  (42  U.&C.  iei3jorai^ 
bank  which  is  eligible  to  make 
applioation  to  become  an  insused  hank 
undw  section  5  of  such  Act  (12  U.$.C. 
MH5J; 

(iv)  Any  insttrad  erattit  union  as 
defined  in  seotion  101  of  the  Fedeml 
Credit  Union  Aot  fl2  U.S.C  1752) or 
ai^  credit  unfon  which  is  eligible  to 
make  application  to  become  an  insured 
raedit  umon  pursuant  to  section  201  of 
such  Act  (12  U.S.C.  1781); 

(v)  Any  savings  association  (as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act)  (12  U.S.C.  1813) 
which  is  an  insured  depository 
institution  (as  defined  in  such  Act)  (12 
U.S.C  1811  et  seq.)  or  is  eligible  to 
apply  to  become  an  insiu«d  depository 
institution  under  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811  et  seq.); 
and 

(2)  Any  agency  or  branch  of  a  foreign 
bank  as  defined  in  section  1(b)  of  the 
International  Banking  Act,  as  amended 
(12  U.S.C.  3101). 

(f)  Individual  means  a  natural  person. 

(g)  Recipient  means  an  individual, 
corporation,  or  other  public  or  private 
entity  that  is  authorized  to  receive  a 
Federal  pa)rment  bora  an  agency. 

(h)  Secretary  means  Secretary  of  the 
Treasury. 

(i)  TYeasury  means  the  United  States 
Department  of  the  Treasury. 


f20e.3    Payment  by  electronic  funda 


Subject  to  §  208.4,  and 
notwithstanding  any  other  provision  of 
law,  effective  January  2, 1999,  all 
Federal  payments  made  by  an  agency 
shall  be  made  by  electronic  funds 
transfiar. 


|20M    WaivMB. 

Payment  by  electronic  funds  transfer 
is  not  required  in  the  following  cases: 

(a)  Where  an  individual  who  became 
eligible  for  a  Fedoal  payment  before 
July  26, 1996,  and  who  has  an  account 
with  a  financial  institution,  cattifies  that 
payment  by  electronic  funds  transfer 
would  impose  a  hardship  on  him  or  her 
due  to  a  physical  dis^ility  or 
gaooa^c  barrier, 

(0)  Where  an  individual  oerCAes  fbgt 
he  or  she  does  not  have  an  acpp^ot  vtitix 
a  fihaneial  indtftutton  and  *VtJ!iiy^ifT«f 
bjralaotionic  foods  tran^tTudov-^^  -  '"> 
SZOe.5  would  impose  a hMsh^  -dtfbHo 
a^fl||)Hlcal  disd>l!ity«r  gecfp^^c 
tianriar.  or  wou3dinipQ8aa-&uinM 
Jiaad^faip.  fat  m&mBti,4^^i^ifi;6ammbl 
tBteeabm  pi^nnayri^^rtauUtfflKrftpfls 
fMulferis  Bi]^ama/da^Mti!im^tot4& 
wfividuab  wiio.oe(ti%rttlM^tf%  do-not 
have  an  aeoottat  Wilb  a#Hm^ 
inafitution  until  4he  eailBero^afiuMy  2. 
20Iid.  or  the  date  as  (rf  wiif^  i« 
tauaiaof  deteiBunes  ftatOa  acooont 
oafenad  to  in  §  208.5  is  available; 

(c)  Where  the^pt^tioal,  fiStficial,  or 
conununioations  infeastruGture  In  a 
foiei^  country  dees  aot  support 
papnent  by  eleotionic  fundiB  transfer; 

(d)  Where  fhe  payment  is  to  a 
recipient  within  an  area  designated  by 
the  President  ot  an  authorieed  agency 
administeator  as  a  disaster  area.  Tins 
wuver  is  limited  to  payments  made 
within  120  days  after  the  disaster  is 
declared; 

(e)  Where  either 

(1)  A  military  operation  is  designated 
by  the  Secretaiy  of  Defense  in  which 
armed  forces  undertake  military  actions 
against  an  enemy,  or 

(2)  A  call  or  mler  to,  or  retention  on, 
active  duty  of  members  of  the  armed 
forces  is  made  dtuing  a  war  or  national 
emergency  declared  by  the  President  or 
Congress; 

(f)  Where  a  threat  may  be  posed  to 
national  security,  the  life  or  physical 
safety  of  any  individual  may  be 
endangered,  or  a  law  enftncement  action 
may  be  compromised; 

(g)  Where  the  payment  is  nrai- 
recurring  and  the  cost  of  making  the 
payment  via  electronic  funds  transfer 
exceeds  the  cost  of  making  the  payment 
by  check.  For  purposes  of  this  rule, 
"non-recurring"  means  the  agency  does 
not  expect  to  make  more  than  one 
pajrment  to  the  same  recipient  within  a 
one-vear  period;  and 

(h)  Where  an  agency's  need  for  goods 
and  services  is  of  such  unusual  and 
compelling  urgency  that  the 
Government  would  be  seriously  infur«d 
luiless  payment  is  made  l^  a  method 
other  than  electronic  funds  transfer;  or, 
where  there  is  only  one  source  for  goods 
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or  services  and  the  Government  would 
be  seriously  injured  unless  payment  is 
made  by  a  method  other  than  electronic 
funds  transfer. 

f20&5    Aeceae  to  aooount  provided  by 
Treeeiinf. 

Where  the  requirement  to  pay  by 
electronic  funds  transfer  is  not  waived 
under  §  208.4  and  an  individual  either 
certifies  that  he  or  she  does  not  have  an 
account  with  a  financial  institution,  or 
fails  to  provide  information  pursuant  to 
§  208.8.  Treasury  shall  provide  the 
individual  with  access  to  an  account  at 
a  Federally-insuired  financial  institution 
selected  by  Treasury.  Such  account  will 
be  provided  at  reasonable  cost  to  the 
individual  and  with  the  same  consumer 
protections  as  other  accoimts  at  the 
same  fin*nriiil  institution. 

1206.6    Account  requirement*. 

(a)  All  Federal  payments  made  by 
electronic  funds  transfer  shall  be 
deposited  into  an  account  at  a  financial 
institution.  The  account  at  the  financial 
institution  shall  be  in  the  name  of  the 
recipient,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  (1)  Where  an  authorized  payment 
agent  has  been  selected,  the  Federal 
payment  shall  be  deposited  into  an 
account  titled  in  accordance  writh  the 
regulations  governing  the  authorized 
payment  agent 

(2)  Where  a  Federal  payment  is  to  be 
deposited  into  an  investment  accoimt 
established  through  a  securities  broker 
or  dealer  registered  under  the  Securities 
Exchange  Act  of  1934.  such  payment 
may  be  deposited  into  an  account  in  the 

.     ,  .     .  ..■■     '5.*- 


name  of  the  broker  or  dealer,  provided 
the  account  and  all  associated  records 
are  structured  so  that  the  recipient's 
interest  is  peotected  under  applicable 
Federal  or  state  deposit  insurance 
regulations. 

1206.7    Agency  reeponsMWtaa. 

An  agency  shall: 

(a)  Obtain  from  each  recipient  who  is 
required  to  receive  payment  by 
electronic  funds  transfer  and  who  has 
an  account  with  a  financial  institution, 
the  information  required  to  make  such 
payment; 

(b)  Obtain  from  each  individual  who 
is  required  to  receive  payment  by 
electronic  funds  transfer  and  wfcio 
indicates  that  he  or  she  does  not  have 
an  account  with  a  financial  institution, 
a  written  certification  that  the 
individual  does  not  have  an  account 
with  a  financial  institution;  and 

(c)  Obtain  from  each  individual  who 
appUes  for  a  waiver  under  §  208.4(a)  or 
(b)  a  written  certification  that  receiving 
payment  by  electronic  funds  transfer 
would  impose  a  hardship. 

12064    RKlptent  reaponalbUniea. 

(a)  Each  recipient  who  is  required  to 
receive  payment  by  electronic  funds 
transfer  and  who  has  an  account  with  a 
financial  instituticm  must,  within  the 
time  frame  specified  by  the  agency 
m liking  the  payment,  designate  a 
finanrial  institution  through  which  the 
payment  may  be  made  and  provide  the 
agency  with  the  information  requested 
by  the  agency  in  order  to  efiiact  payment 
by  electronic  funds  transfer. 


(b)  Each  individual  who  is  required  to 
receive  payment  by  electronic  funds 
transfer  and  who  does  not  have  an 
account  with  a  financial  institution 
must  certify  in  writing,  within  the  time 
frame  specified  by  the  agency  making 
the  payment,  that  he  or  she  does  not 
have  an  accoimt  with  a  financial 
institution.  Such  individual  will  be 
provided  an  account  as  indicated  in 

§  206.5. 

(c)  Each  individual  who  qualifies  ficnr, 
and  wishes  to  apply  for,  a  waiver  under 
S  208.4(a)  or  (b)  must  certify  in  writing. 
within  the  time  frame  specified  by  the 
agency  "mHng  the  payment,  that 
receiving  payment  by  electronic  funds 
transfer  would  impose  a  hardship. 

f20eLt   CompNMoa 

(a)  Treasury  will  monitor  agencies' 
compliance  with  this  part.  Treasury  may 
require  agencies  to  provide  information 
about  the  methods  by  which  they  make 
payments. 

(b)  If  an  agency  fells  to  make  payment 
by  electronic  funds  transfer,  as 
prescribed  under  this  part,  Treasury 
may  assess  a  charge  to  the  agency 
pursuant  to  31  U.S.C  3335. 

1206.10    RaeervatkNi  o(  rights. 

The  Secretary  reserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provision(s)  of  the  regulations  in  this 
part  in  any  case  or  class  of  cases. 

Dated:  September  11. 1997. 
RiumU  D.  MotTte, 
Commissioner. 
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Presidential  Determination  No.  97-32  of  September  12,  1997 

Extension  of  the  Exercise  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act 


Memorandum  Cor  the  Secretaiy  of  State  [and]  the  Secretary  of  the 
Treasury 

Under  section  101(b)  of  PubUc  Law  95-223  (91  Stat  1625;  50  U.S.C  App 
?i?  p^   D         ^  previous  determination  made  by  me  on  August  27   1996 
w?»K  ^'  ^"  *^^^?'  ^^  exercise  of  certain  authorities  under  the  Trading 
With  the  Enemy  Act  is  scheduled  to  terminate  on  September  14.  1997; 

I  here^  determine  that  the  extension  for  1  year  of  the  exercise  of  those 

of  Se  UiSeT^IS^*^  *°        applicable  countries  is  in  the  national  interest 

Therefore,  pursuant  to  the  authority  vested  in  me  by  section  101(b)  of 
Public  Law  95-223  I  extend  for  1  year,  until  September  14.  1998  the 
exercise  of  tiiose  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations.  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505;  and 

(3)  tiie  Cuban  Assets  Control  Regulations.  3 1  CFR  Part  515. 

The  Secretory  of  tiie  Treasury  is  autiiorized  and  directed  to  publish  this 
determmation  m  the  Federal  Register. 


IXrtUwUMAA  <PtOoodk^A^ 
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RULES  QOINQ  INTO 
EFFECT  SEPTEMBER  1«, 
1997 

AGRICULTURE 
DEPARTMEffT 
Animaiand  Plant  Health 
InapacUon  Sarvioa 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Brucellosis  in  cattle  and 

t>SOfV— 

State  arxl  area 
classifications;  published 
9-16-97 

AGRICULTURE 
DEPARTMBIT 
Natural  Resources 
Conservation  Servlca 

Water  Bank  Program; 
Responsibility  transferred 
from  Agricultural 
Stabilization  and 
Contsrvation  Service  to 
NRCS;  published  9-16-97 

DEFENSE  DEPARTMENT 
Anny  Department 

Privacy  Act;  impiementation; 

published  9-16-97 
ENVIRONMeiTAL 
PROTECTION  AGBUCY 

Air  piugiama: 
Ambient  air  quality 
standards,  national — 
Ozone;  published  7-18-97 
Particulate  matter, 

published  7-18-97 
Particulate  matter. 

refererx:e  and 

equivalent  mettrads; 

published  7-18-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Access  charges- 
Local  exchange  carriers: 
price  cap  performance 
review,  etc.;  correction; 
published  9-16-97 

MERfT  SYSTEMS 
PROTECTION  BOARD 

Practices  and  procedures: 
OnginaJ  junsdiction  cases; 
delegation  ol  auttvxity, 
etc.;  published  9-16-97 

SMALL  BUSINESS 
ADMINISTRATION 

Conflict  of  interests;  published 
9-16-97 


TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Boeing;  published  8-12-97 

TRANSPORTATION 

DEPARTMENT 

nsasafch  and  Special 

Programs  Administration 

Pipaina  safely: 
Uquaierl  natural  gas 
lapiialioni   miscellaneous 
amandments;  published  9- 
1647 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlwting 

Service 

Cherries  (tart)  grown  ir>— 
Michigan  et  al.;  comments 
due  by  9-24-97;  published 
8-25-97 
Kiwitruil  grown  ir>— 
California;  comments  due  by 
9-25-97;  published  8-26- 
97 
Oranges,  grapefruit 
tangerines,  arxl  tangelos 
grown  in  Florida;  comments 
due  by  9-22-97;  published 
9-12-97 
Pears  (Bartlett)  grown  in 
Oregon  et  al.;  comments 
due  by  9-24-97;  published 
8-25-97 

AGRICULTURE 

DEPARTMENT 

Fadaral  Crop  Inauranea 

Corporation 

Crop  insurance  regulations: 

Stonefruit;  comments  due  by 
9-22-97;  pubiished  7-22- 
97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Admlniatralion 
Fishery  conservation  and 

management: 

West  Coast  States  and 
Western  Pacilic 


SatoMtah;  comments  due 
by  9-22-97;  published 
9-5-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
Active  duty  dependents 
denial  plan;  extension  to 
overseas  areas; 
comments  due  by  9-23- 
97;  published  7-26-97 
Vie(n«n.  Democratic  Republic 
(North  Vietnam); 


compensation  of  former 
Incarcerated  operativas; 
comments  due  by  9-23-97; 
puMahod  7-25-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  starvtards: 
Synthetic  VWorganic 
chemical  manufacturing 
industry  and  other 
processes  sutiject  to 
equipment  leaks 
negotiated  regulation 
Correctkxi;  comments  due 
by  9-22-97;  putjiished 
8-22-97 
Synthetic  V2Vorganic 
chemical  marHjfacturing 
industry;  chemical 
production  processes  list; 
additions  and  deletions; 
comments  due  by  9-22- 
97;  published  8-22-97 
Air  pollution  control;  new 
motor  vehides  and  engines: 
Natiorul  low  emissnn 
vehicle  program;  voluntary 
starxlards;  State 
commitments;  comments 
due  by  9-22-97;  published 
8-22-97 
Air  pollution;  standards  ol 
performarwe  for  new 
stationary  sources: 
Municipal  waste 
combustors — 
Standards  and  emission 
guklelines;  comments - 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emission 
gukielines;  comments 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emisskm 
gukielines;  comments 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emission 
guidelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Air  quality  implementatkxi 
plans: 

Preparation,  adoption,  and 
submittal— 
Volatile  organic 
compounds  defirution; 
methyl  acetate 
exclusion;  comments 
due  by  9-24-97; 
published  8-25-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Cahlomia;  comments  due  by 
9-24-97;  published  8-2S- 
97 
Oh»:  comments  due  by  9- 
24-97;  published  8-2&-97 


Pervisytvania;  comments 
due  by  9-22-97;  published 
8-21-97 
Air  quality  implementatk)n 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Indiana;  comments  due  by 
9-25-97;  published  8-26- 
97 
Clean  Water  Act 
Ptiarmaceuticai 
manufacturing — 
EfRuent  limitations 
guidelines,  pretreatment 
starxlards.  and  new 
source  performance 
standards:  comments 
due  by  9-22-97; 
published  8-847 

Solid  waste: 
Hazardous  waste 
comtxistors,  etc; 
maximum  achievable 
control  techrxjiogies 
performance  starxiards; 
comments  due  by  9-24- 
97;  published  9-9-97 
Supertund  program: 
Natnnal  oil  and  hazardous 
sutjstances  contingency 
plan — 

National  phoritias  Nst 
update;  comments  due 
by  9-22-97;  put>lished 
8-22-97 
Water  pollution  control: 
Water  quality  standards- 
California;  priority  toxic 
pollutants;  numeric 
criteria;  comments  due 
by  9-26-97;  published 
8-547 
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COMMUNICATIONS 
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Common  carrier  services: 
Access  charges— 
Sut>scrit>er  line  charges, 
etc.;  price  cap  rules; 
primary  lines  definition; 
comments  due  by  9-25- 
97;  published  9-12-97 
Communk^tions  equipment: 
Radio  frequerx:y  devk»s — 
Unlk»nsed  servwes 
operatton;  spectrum 
elkniette;  use  of  5944 
GHz  barxj;  comments 
due  by  9-26-97; 
published  8-2747  . 
Radio  broadcasting: 
Pole  attachments;  comments 
due  by  9-2647;  published 
8-18-97 
Radio  statxxis:  table  of 
assignments: 

Missouri:  comments  due  by 
9^-97;  published  8-647 


Wisconsin;  comments  due 
by  9-2247;  published  8-6- 
97 

Television  broadcasting: 
Cable  televiskxi  systems — 

Telecommunicatkjns 
services  inskle  vinring; 
cat>le  home  wiring 
dispositk)n:  commenla 
due  by  9-25-97; 
published  9-347 
Television  statkxis;  table  of 
assignments: 

California;  comments  due  by 
9-2247;  published  8447 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Intormatfon  Act; 
implementation 
Federal  Open  Market 
Committee;  intormatkxi 
availability:  comments  due 
by  9-2547;  published  6- 
2»47 

HEALTH  AND  NUMAN 
SERVICES  09ARTMENT 

CttHdran  and  FamWaa 
Administration 

ChiM  care  and  development 
fund;  comments  due  t>y  9- 
2247;  published  7-2347 

HEALTH  AND  HUMAN 
SERVICE  DB>ARTMENT 
Food  and  Drug 
Admlnlalrailon 
Food  tor  human  consumptfon: 
Food  labeling— 
Dietary  sugar  akx>hols 
and  dental  caries; 
health  claims; 
comments  due  by  9-22- 
97;  pubiished  7-947 
Medwal  devicae: 
Premarkel  approval 
applications,  approval  and 
denial:  procedures 
revision:  comments  due 
by  9-2S47;  published  6- 
2747 

MTERIOR  DEPARTMBfT 
Fish  and  WMdHfe  Serviea 

EndanQeted  and  threatened 

species: 

Findings  on  petitions,  etc.— 
Stone  Mountain  fairy 
shrimp:  comments  due 
by  9-22-97;  published 
7-2247 
Hawaiian  fems  (four 
species);  comments  due 
by  9-2247;  published  7- 
2247 
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Illinois  cave  amphipod; 
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97;  published  7-2847 
KedCs  checker  maifow; 
comments  due  by  9-28- 
97;  published  7-2847 
Natfonal  wikMife  refuge 
system: 

Mklway  Islands  and  MkJway 
Atoll  National  WiklIHe 
Refuge:  administratfon; 
comments  due  by  9-26- 
97;  published  8-2747 
INTERIOR  DEPARTMBfT 
Management 


Royalty  management: 
Federal  leases;  natural  gas 

valuatton  regutatfons; 

amendments;  withdrawn; 

supplemental  information 

comment  request; 

comments  diie  by  9-22- 

97;  pubKshed  7-1847 
MTERIOR  DEPARTMENT 


Naitoiial  Park  System: 
Safety  belts:  required  use 
by  aN  motor  vehicle 
occupants:  comments  due 
by  9-2647;  published  7- 
2847 
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Surlaca  MMng  Raclamllon 
and  Enforoomant  Ofltoa 

Permanent  program  and 
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submissions: 
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9-24-97;  published  8-25- 
97 

JUSTICE  DEPARTMENT, 
imroigralion  and 
NaluraHzaUon  Sarvtoa 

immigratton: 
Permanent  residerwe  status 
eligit)ility  restrictfons; 
temporary  removal; 
comments  due  tjy  9-22- 
97;  published  7-23-97 
JUSTICE  DEPARTMENT 
Freedom  of  Informatnn  Act 
and  Privacy  Act; 
iniptementtrtfon;  conwnents 
due  by  9-2547;  published 
8-2647 

LABOR  DEPARTMENT 

Privacy  Act;  implementation: 
comments  due  by  9-2347; 
published  7-2847 

LABOR  DEPARTMENT 

Workers'  Compenaallon 

Programs  Office 

Federal  Emptoyees 
Compenssdfon  Act: 


File  material  daims;  use 
and  disctosure;  comments 
due  by  9-23-97;  published 
7-28-97 

POSTAL  SERVICE 

Oomestk;  Mail  Manual: 
Commercial  mail  receiving 
agency;  delivery  of  mail; 
procedure  darificatfon; 
comments  due  by  9-2i8- 
97;  published  8-27-97 
International  Mail  Manual: 
Gfobal  package  link  (GPL) 
service — 

Mexico  and  Singapore: 
comments  due  by  9-25- 
97;  pubiished  8-2647 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Offshore  supply  vessels; 
comments  due  by  9-23-97; 
published  7-2fr47 
Regattas  and  marine  parades: 
MiHer  Lite  Offshore 
Challenge  Boat  Race  at 
Isiamorada.  FL;  commenis 
due  by  9-2547;  published 
8-2647 

TRANSPORTATION 
DEPARTMENT 
Fadaral  AvMon 
Admit  lis  tialioi  i 

Airworthiness  directives: 
Avoo  Lycoming  et  al.; 

comments  due  by  9-26- 

97;  published  7-28-97 
Ayres  Corp.;  comments  due 

by  9-2647;  published  7- 

1047 

British  Aerospace: 
comments  due  by  9-26- 
97;  published  7-2847 

Cessna  Aircraft  Co.; 
comments  due  by  9-26- 
97;  published  7-2347 

Fokker,  comments  due  by 
9-2247;  published  8-11- 
97 

Israel  Aircraft  Industries; 
comments  due  b>  9-22- 
97;  published  8-11-97 

McDonnell  Douglas; 
comments  due  by  9-22- 
97;  published  8-1147 

New  Piper  Aircraft.  Inc.; 
comments  due  by  9-22- 
97;  published  7-24-97 

Raytheon;  commenis  due  by 
9-2347;  published  7-30- 
97 

Class  B  airspace:  comments 
due  by  9-22-97;  pubiished 
8-2247 


Class  E  airspace;  comments 
due  by  9-2247;  published 
8-2247 

TREASURY  DEPARTMENT 
Atoohd.  Tobacco  and 


Ak»hol;  vitkajllural  area 
desigrutkxis: 

YortwiHe  Highlands. 
Mendodno  County.  CA; 
comments  due  by  9-23- 
97;  published  7-2547 

TREASURY  DEPARTMENT 

Thrift  Superviaion  Office 

Fiduciary  powers  ol  Federal 
savirigs  assodations; 
revisKKi;  and  ComnKinlty 
Reinvestment  Act 
regulations:  exempt  savings 
assodabons;  comments  due 
by  9-2247;  published  7-23- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

MedKal  benefits: 

Non-VA  physkaan  servtoes; 
outpatient  or  inpatient 
care  provkled  at  non-VA 
fadWies;  payment; 
comments  due  by  9-22- 
97;  published  7-2247 
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Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

BJ  Services  Ck>.,  U.S.A..  et  al.,  48889-46890 

Craddock-Terry,  Inc..  48890 

Doran  Textiles,  Inc.,  et  al.,  48890 

Schmid  Laboratories  et  al.,  48890-48891 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Pioneer  Electronics  Technology.  Inc.  et  al..  48887-48889 
NAFTA  transitioiial  adjiistment  assistance: 

Milaca  Mills,  Inc.,  48891 

Port  Qyde  Canning  et  al..  48891-48893 

Sun  Apparel.  Inc..  48893 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

Nonccs 
Meetings: 

Clean  Air  Act  Advisory  Committee,  48836 
Pesticide,  food  and  feed  additive  petitions: 

AgrEvo  USA  Co.  et  al..  46837-48842 

Dow  Elanco  et  al..  48842-48848 

DowElanco  Products  Co.  et  al.,  48648-48856 

E.I.  du  Pont  de  Nemours  &  Co.,  48856-48859 
Pesticide  registration,  cancellation,  etc.: 

Bayer  Corp.  et  al..  48836-48837 
Reports  and  guidance  dociunents;  availability,  etc: 

National  performance  measures  strategy,  48859-46860 

Environmental  Quality  Council 

See  Coimcil  on  Environmental  Quality 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality 

See  Management  and  Budget  Office 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48810. 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  48754-48755 
PnOPOSED  RULES 
Airworthiness  directives: 

Pratt  &  Whitney,  48799-48802 
NOTICES 
Meetings: 

Aviation  Ridemaking  Advisory  Committee,  48918 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telephone  number  portability;  policy  and  technical 

issues,  48774-48787 
Unauthorized  changes  of  consumer's  long  distance 
carriers  (slamming);  policies  and  rules 
Correction,  48787 
Practice  and  procedure: 
Regulatory  fees  (1997);  assessment  and  collection 
Correction.  48773-48774 


Radio  services,  special: 
Fixed  microwave  services — 
Local  multipoint  distribution  service;  28  GHz  and  31 
GHz  bands  use.  48787-48797 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  48868 

Federal  Crop  insurance  Corporation 

PROPOSED  RULES 
Administrative  regulations: 
Federal  crop  insurance  program — 
Nonstandard  underwriting  classification  system. 
48798-48799 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
San  Diego  Gas  &  Electric  Co.  et  al.,  48832-48835 

Environmental  statements;  availability,  etc.: 
Crown  Hydro  Co..  MN.  48835-48836 

Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp..  48827 
Colorado  Interstate  Gas  Co.,  48827-48828 
Columbia  Power  Marketing  Corp.,  48828 
Dauphin  Island  Gathering  Partners.  48828 
EnergyEXPRESS.  Inc..  48828-48829 
Friendly  Power  Co.  LLC,  48829 
GPU  Advanced  Resources,  Inc.,  48829 
NorAm  Gas  Transmission  Co..  48829-48830 
Northern  Natural  Gas  Co.,  48830 
Northwest  Pipeline  Corp..  48831 
Pacific  Interstate  Transmission  Co..  48831 
Sumas  International  Pipeline,  Inc.,  48831 
Tennessee  Gas  Pipeline  Co.,  48831-48832 
Tucson  Electric  Power  Co..  48832 
Western  Gas  Interstate  Co..  48832 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 
Miscellaneous  amendments 
Correction.  48752-48754 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mei^ers.  48868—46869 
Meetings;  Sunshine  Act;  correction,  48921 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

48880 
Marine  manmials  permit  applicaticms.  48880—48881 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Deputy  Coounissioner  for  Policy  et  al..  48756-48757 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  48870- 
48871 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Certificates  of  competency 
Correction.  48921 
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Qeologlcai  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
E.I.  Dupont;  selected  sulfonyliuea  herbicides  in 
midwestem  U.S.  water  resources;  occurrence 
assessment,  48881 

Government  Ethics  Office 

RULES 

Government  ethics: 
Superseded  references  to  former  honorarium  ban 

removed  and  other  technical  amendments.  48746- 

48748 

Health  and  Human  Services  Department 
See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
<>     See  Inspector  General  Office,  Health  and  Human  Services 
Department 
See  National  Institutes  of  Health 

Health  Care  Rnancing  Adiiiiiilstrallon 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48871 
Medicare  and  Medicaid: 
Organ  procurement  organizations  (CM'Os)  in  designated 
areas;  hospitals  requesting  waivers;  list.  48872-48873 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
San  Carlos  Irrigation  Project,  AZ.  48882 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list.  48873-^18878 

Intsrtor  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affairs  Btireau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamaticm  and  Enforcement  Office 

International  Trade  Administrabon 
Nonces 

Antidumping: 
Stainless  steel  bar  fiom — 
India,  48811 
Countervailing  duties: 
Pure  and  alloy  magnesium  from — 
Canada.  48812-48817 
Applications,  bearings,  determinations,  etc.: 
University  of— 
Utah,  et  al..  48811-48812 

Justice  Department 

See  Justice  Programs  Office 


Nonccs 
Meetings: 

President's  Advisory  Board  on  Race,  48886 
Pollution  control;  consent  judgments: 

Waste  Management  of  Kentuclf^,  Inc.,  et  aL,  48886 

Justice  Programs  Oflloa 


Agency  information  collection  activities: 
Proposed  collection;  comment  request.  48886-48887 

Labor  Department 

See  Employment  and  Training  Administntion 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Calista  Corp..  48882-48883 
Environmental  statements;  availability,  etc: 

Gillette  Soutii  Coalbed  Methane  Pro)ect.  WY.  48883 
Meetings: 

Resource  advisory  councUs — 
Ukiah.  48883-48884 

Library  of  Congreas 

See  C(^>yright  Office,  Library  of  Congreas 

Management  and  Budget  Office 
Nonccs 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-Hollings): 
Sequestration  update  report;  transmittal  to  President  and 
Congress,  48905 
Budget  rescissions  and  deferrals 
Cumulative  reports,  48905-48909 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  48884- 
48885 

National  Aeronauties  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regiilation  (FAR): 
Certificates  of  competency 
Correcstion,  48921 

National  Foundation  on  the  Arts  and  the  Humanities 

Nonccs 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48895 
Meetings: 

Combined  Aits  Advisoy  Panel.  48895-48896 

National  Institute  of  Standards  and  Technology 

PROPOSED  RULES 

Advanced  technology  program;  policy  and  procedures, 
48802-48807 

National  Institulas  of  Health 

NOTICES 

Meetings: 
Heroin  addiction,  effective  medical  treatment;  consensus 

development  conference.  48878-48879 
National  Cancer  Institute,  48879-48880 
National  Institute  of  Nursing  Research,  48880 
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National  Oceanic  and  Atmoaphoric  Adminiatration 

NOTICES 

Marine  mammals: 
Incidffntitl  taking;  authorization  letters,  etc. — 
Coastal  Oil  &  Gas  Corp.;  bottlenose  and  spotted 

dolphins,  48817 
U.S.  Geological  Survey;  seismic  hazards  investigations 
in  Puget  Sound,  48817-48820 
Meetings: 
South  Atlantic  Fishery  Management  Council.  48820- 
48821 
Permits: 

Marine  mammals,  48821-48822 

National  Science  Foundation 

NOTICES 
Meetings: 
Cross  Disciplinary  Activities  Special  Emphasis  Panel, 

48896 
Geosdences  Advisory  Committee,  48897 
Mathematical  Sciences  Special  Emphasis  Panel,  48897 
Networking  &  Commimications  Research  &  Infrastructure 
Special  Emphasis  Panel,  48897 

National  Telecommunications  and  Infonnalton 
Administration 

NOTICES 

Meetings: 
Spectrum  Planning  and  Policy  Advisory  Committee, 
48822 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc: 

Navy  submarine  solid  waste  disposal,  48823-48825 
International  Convention  for  Prevention  of  Pollution  from 
Ships  (MARPOL)  Annex  V: 
Submarine  and  ship  solid  waste  management;  draft  plan 
availability,  48826 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 

Materials  licenses,  consolidated  guidance,  and  industrial 
radiography  licenses,  48904-48905 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co.,  48897-48899 

Commonwealth  Edison  Co.,  48899-48903 

Mallinckrodt  Medical,  Inc.,  48903-48904 


Personnel  Management  Office 

RULES 

Group  Ufa  insurance.  Federal  employees: 
Merger  of  life  insurance  regulations,  48731-48746 

Presidential  Documents 

PndCLAMATIONS 
Special  observances: 
Food  Recovery.  National  Week  of  (proc.  7019).  48929- 

48930 
Hispanic  Heritage  Month,  National  (proc.  7020).  48931- 

48932 
National  Security  Act  of  1947,  50th  Aimiversary  of  the 
(proc.  7021),  48933-48934 

Public  Health  Service 

See  Agency  for  Health  Care  PoUcy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
CALFED  Bay-Delta  program,  CA,  48885-48886 

Securities  and  Excfiange  Commisaion 

NOTICES 

Meetings;  Sunshine  Act,  48911-48912 
Securities: 
Suspension  of  trading — 
Legend  Sports,  Inc.,  48912 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  48912- 

'48913 
Participants  Trust  Co.,  48913-48914 
Philadelphia  Stock  Exchange,  Inc.,  48914-48916 
Applications,  hearings,  determinations,  etc.: 
Great  American  Reserve  Variable  Account  D,  48910- 

48911 
Great  American  Reserve  Variable  Annuity  Fimd,  48910 
New  York  Times  Co..  48911 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  48916 


Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademarit  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  48823 

Pension  and  Welfare  Benefits  Administration 

NOTICES 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council.  48893-48894 


State  Department 

RULES 

Freedom  of  Information  Act;  implementation: 
Information  and  records  availabiUty;  time  limits  for 

responding  to  and  consideration  of  requests  for 

expedited  processing,  48757-46758 

Surface  iyNning  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Virginia.  48758-48765 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakota,  48807-48809 
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Surface  Tranaportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Boston  &  Maine  Corp.,  48918-48919 

Paducah  &  Louisville  Railway,  48919 

Union  Pacific  Railroad  Co.,  48919-48920 

Toxic  Sutwtancea  and  Diaease  ftagistry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
Indonesia;  automobile  industry  measures,  48916-48917 

Transportation  Department 
See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48917- 
48918 


Separate  Parts  in  This  Issue 

PartH 

Department  of  Education.  48924-48925 

PartW 

The  President.  48929-48934 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,'  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Public  Laws  Electronic  Notification  Ssrvica 

Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENSttGPO.GOV  with  the  message:  SUBSCRWE  PENS-L 
FmSTNAME  LASTNAME. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t)ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

5  CFR  Parts  870, 871. 872. 873,  and  874 
Rm  3206-AF32. 3206-AQ79,  3206-AQ66 

Federal  Employees'  Qroup  Life 
Insurance  Program:  Merger  of  Life 
Insurance  Regulations;  Living 
Benefits;  Assignment  of  Life  Insurance 

AQENCY:  OfBce  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUftMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  combine  the  five  parts  of 
title  5  of  the  Code  of  Federal 
Regulations  relating  to  the  Federal 
Employees'  Group  Life  Insurance 
(FEGLI)  Program  and  to  simplify  the 
language  of  the  regulations.  This  will 
ease  administration  and  aid  in 
understanding  the  Program.  We  also  are 
issuing  final  regulations  to  implement 
the  FEGU  Living  Benefits  Act  and 
assignment  of  life  insurance. 
EFFECTIVE  DATE:  October  17.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Leibach,  202-606-0004. 

aupptaiBrrARY  information:  On  May  a, 

1995,  OPM  published  proposed 
regulations  (60  FR  21759),  merging  the 
five  parts  of  title  5  of  the  Code  of 
Federal  Regulations  relating  to  the 
Federal  Employees'  Group  Life 
Insurance  Pro^un.  The  merger  deletes 
parts  671. 872.  873,  and  674  and 
combines  the  information  now 
contained  in  those  parts  into  an 
expanded  part  870.  This  results  in  a 
complete  presentation  of  material  in  one 
place. 

In  addition  to  merging  the  regulations, 
we  reorganized  the  material; 
incorporated  some  material  formerly 
found  in  Federal  Personnel  Manual 
(FPM)  Supplement  870-1,  which  was 
abolished  as  of  December  31. 1994;  and 
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simplified  the  language  to  make  the 
regulations  easier  to  imderstand. 

We  received  one  comment  firom  a 
retiree  organization,  which  expressed 
approval  of  the  consolidation  and  the 
simplified  language. 

We  made  changes  to  reflect  statutory 
changes  since  the  proposed  regulations 
were  prepared  and  made  other  minor 
language  modifications  and 
clarifications. 

On  June  15, 1995.  OPM  published 
interim  regulations  (60  FR  31371), 
implementing  Pub.  L.  103-409,  the 
FEGLI  Living  Benefits  Act,  which 
permits  terminally  ill  individuals 
covered  by  FEGU  to  elect  a  lump  sum 
pa3rment  of  their  Basic  insurance  as  a 
living  benefit. 

We  received  one  comment  from  an 
individual  who  suggested  allowing 
covered  individuals  to  make  such  an 
election  prior  to  their  becoming 
terminally  ill  and  allowing  someone 
other  than  the  insured  to  make  the 
election.  The  Living  Benefits  Act  states 
that  terminally  ill  individual  may  elect 
a  Living  Benefit  Terminally  ill  is 
defined  as  having  a  life  expectancy  of  9 
months  or  less.  Therefore,  OPM  does 
not  have  the  statutory  authority  to 
permit  such  elections  prior  to  an 
individual's  being  diagnosed  as 
terminally  ill.  We  reviewed  the 
requirement  that  only  the  insured  may 
elect  a  Living  Benefit.  At  the  present 
time  we  are  not  experiencing  a  problem 
in  this  area.  However,  we  will  continue 
to  monitor  the  situation  to  determine 
whether  any  changes  should  be  made  in 
the  future. 

We  made  one  significant  chan^  to 
the  Living  Benefits  regulations.  The 
interim  r^ulations  state  that  if  an 
individual  elects  a  Living  Benefit,  he/ 
she  cannot  then  assign  any  remaining 
insurance.  We  reevaluated  that  position 
and  have  revised  the  regiilations  to  state 
that  an  individual  can  assign  his/her 
remaining  insurance  (if  any)  following  a 
Living  Benefit  election.  We  also  made 
changes  in  nimibering  and  language  to 
conform  the  Living  Benefits  regulations 
to  the  order  and  style  of  the  merged 
regulations. 

On  October  4, 1995,  OPM  published 
interim  regulations  (60  FR  51881), 
implementing  Section  4  of  Public  Law 
103—336,  which  permits  all  insured 
Federal  employees  and  former 
employees  to  irrevocably  assign 
ownership  of  their  FE(^  insuraace. 


Previously,  only  judges  could  assign 
owmership  of  their  insurance. 

We  received  one  comment  bora  a 
Federal  agency  asking  whether  the 
reference  to  "other  person(s)"  was 
intended  to  prevent  the  assignee  from 
designating  a  corporation  as  a 
contingent  beneficiary  and  also 
suggesting  that  the  regulations  include 
instructions  concerning  procedures  for 
reassigning  the  insurance.  The 
regulations  in  place  at  the  time  included 
a  "corporation"  in  the  definition  of 
"person."  The  definition  of 
"assigimient"  also  specifically  includes 
transfer  of  ownership  to  a  corporation. 
We  do  not  believe  that  regulations  are 
the  appropriate  forum  for  detailed 
instructions.  Instructions  more  properly 
belong  in  handbooks,  operating 
manuals,  and  other  guidance  to 
agencies. 

The  commentor  also  suggested  some 
perfecting  language  changes.  We 
accepted  some  of  these  suggestions.  We 
alsQ  made  changes  in  numbering  and 
language  to  conform  the  assignment 
regulations  to  the  order  and  style  of  the 
merged  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  the  regulations  will  affect  only 
Federal  employees,  annuitants,  and 
compensationers. 

List  of  Subjects  in  5  CFR  Parta  870, 871. 
872,  873  and  674 

Administrative  practice  and 
procedure.  Government  employees, 
Hostages,  Iraq,  Kuwait,  Lebanon,  Life 
insurance.  Retirement 

U.S.  Office  of  Peraonnel  Managunent 
laaka  R.  Lachanoe, 

Acting  Director. 

Accordingly,  OPM  is  amending  title  5, 
Code  of  Federal  Reflations,  as  followr 

1.  Part  870  is  revised  to  read  as 
follows: 

PART  870— FEDERAL  EMPLOYEES' 
QROUP  UFE  INSURANCE  PROGRAM 

subpart  A— Administration  and  Qenaral 


Definitions. 
The  policy 
Collection  of  enort. 
Initial  decision  and 


Sec. 

870.101 

870.102 

870.103 

87ai04 


ncuuidofation. 
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Subpart  B— Type*  and  Amount  of  Insuranca 

870.201  Types  of  insurance. 

870.202  Basic  insurance  amount  (BIA]. 

870.203  Post-election  BIA. 

870.204  Annual  rates  of  pay. 

870.205  Amount  of  Optional  insurance. 

870.206  Accidental  death  and 
dismemberment. 

Subpart  C— eligibility 

870.301  Eligibility  for  lifiB  insurance. 

870.302  Exclusions. 

Subpart  D— Cost  of  lnsurar>ca 

870.401  Withholdings  and  contributions  for 
Basic  insurance. 

870.402  Withholdings  for  Optional 
insurance. 

870.403  Withholdings  and  contributions 
following  a  Living  Benefit  election. 

870.404  Withholdings  and  contributions 
provisions  that  apply  to  both  Basic  and 
Optional  insurance. 

870.405  Direct  premium  payments  under  5 
U.S.C.  chapter  84  (Federal  Employees' 
Retirement  System — FERS). 

Subpart  E—Cov«rage 

870.501  Basic  insurance:  effective  dates  of 
automatic  coverage. 

870.502  Basic  insurance:  waiver/ 
cancellation  of  insiuBnce. 

870.503  Basic  insurance:  cancelling  a 
waiver. 

870.504  Optional  insurance:  election. 

870.505  Optional  insurance:  waiver/ 
cancellation  of  insurance. 

870.506  Optional  insurance:  cancelling  a 
waiver. 

870.507  Open  enrollment  periods. 
870.506     Nonpay  status. 
870.509    Transfers  to  international 

organizations. 

Subpart  F — Tarminatlon  and  Convvraion 

870.601  Termination  of  Basic  insurance. 

870.602  Termination  of  Optional  insurance. 

870.603  Conversion  of  Basic  and  Optional 
insurance. 

Subpart  G— Annuitants  artd 
Compertsatlonars 

870.701  Eligibility  for  life  insurance. 

870.702  Election  of  Bcuic  insurance. 

870.703  Amount  of  life  insurance. 

870.704  Reinstatment  of  life  insurance. 

870.705  Reemployed  annuitants. 

870.706  KtRA-plus-lO  annuitants. 

Subpart  H—Ordar  Of  Pracadanca  and 
DaalgnaBon  of  Bartafteiary 

870.801  Order  of  precedence  and  payment 
of  benefits. 

870.802  [lesignation  of  beneficiary. 

870.803  Child  incapable  of  self-support 

Subpart  I— Assignmants  of  Ufa  Insurance. 

870.901  Assignments  permitted. 

870.902  Making  an  assignment 

870.903  Effective  date  of  assignment 

870.904  Amount  of  insurance. 

870.905  Withholdings. 

870.906  Cancellation  of  insurance. 

870.907  Termination  and  conversion. 

870.908  Aimuitants  and  compensationers. 


870.909  Designations  and  changes  of 
beneficiary. 

870.910  Notification  of  current  addresses. 

Subpart  ,^— Senafits  for  Unitad  States 
Hostages  in  Iraq  and  Kuwait  and  United 
States  Hostages  Captured  In  Lebanon 

870.1001  Purpose. 

870.1002  Definitions. 

870.1003  Coverage  and  amount  of 
insurance. 

870.1004  Effective  date  of  insurance. 

870.1005  Premiums. 

870.1006  Cancellation  of  insurance. 

870.1007  Termination  and  conversion. 

870. 1 008  Order  of  precedence  and 
designation  of  beneficiary.    • 

870.1009  Responsibilities  of  the  U.S. 
Department  of  State. 

Subpart  K— Living  Benefits 

870.1101  Eligibility  for  a  Living  Benefit 

870. 1 102  Amount  of  a  Living  Benefit. 

870.1103  Election  procedures. 

Authority:  5  U.S.C.  8716. 

Subpart  A — Administration  and 
General  Provisions 

§870.101     Definitions. 

Annuitant  means  a  former  employee 
entitled  to  an  annuity  under  a 
retirement  system  established  for 
employees.  This  includes  the  retirement 
system  of  a  nonappropriated  fund 
instnunentaiity  of  the  Department  of 
Defense  or  the  Coast  Guard. 

Assign  and  assignment  refer  to  an 
individual's  irrevocable  transfer  to 
another  individual,  corporation,  or 
trustee  all  ownership  of  FEGLI  coverage 
(except  Option  C). 

Assignee  means  the  individual, 
corporation,  or  trustee  to  which  an 
individual  irrevocably  transfers 
ownership  of  FEGLI  coverage  (except 
Option  C). 

Child,  as  used  in  the  definition  of 
family  member  for  Option  C  coverage, 
means  a  legitimate  child,  an  adopted 
child,  a  stepchild  who  lives  with  the 
employee  or  former  employee  in  a 
regular  parent-child  relationship,  or  a 
recognized  natural  child.  It  does  not 
include  a  stillborn  child,  a  grandchild, 
or  a  foster  child.  The  child  must  be 
under  age  22  or,  if  age  22  or  over,  must 
be  incapable  of  self-support  because  of 
a  mental  or  physical  disability  which 
existed  before  the  child  reached  age  22. 

Child,  as  used  in  the  order  of 
precedence  for  payment  of  benefits, 
means  a  legitimate  child,  an  adopted 
child,  or  a  recognized  natural  child,  of 
any  age.  It  does  not  include  a  stepchild, 
a  stillbom  child,  a  grandchild,  or  a 
foster  child.  An  individual  who  has 
reached  age  18  is  considered  an  adult 
and  can  receive  a  benefit  payment  in 
his/her  name.  However,  if  the  age  of 
adiUthood  where  the  individual  has  his/ 
her  legal  residence  is  set  at  a  lower  age. 


the  individual  is  considered  an  adult 
upon  reaching  that  lower  age.  Adopted 
children  do  not  inherit  from  their  birth 
parents  under  the  order  of  precedence 
stated  in  5  U.S.C.  8705,  other  than  as 
designated  beneficiaries,  but  inherent 
from  their  adoptive  parents.  However,  a 
child  who  is  adopted  by  the  spouse  of 
a  birth  parent  inherits  from  that  birth 
parent. 

Compensation  means  compensation 
under  subchapter  I  of  chapter  81  of  tiUe 
5,  United  States  Code,  which  is  payable 
because  of  an  on-the-job  injury  or 
disease. 

Compensationer  means  an  employee 
or  former  employee  who  is  entiUed  to 
compensation  and  whom  the 
Department  of  L.abor  determines  is 
unable  to  return  to  duty. 

Date  of  retirement,  as  used  in  5  U.S.C. 
8706(b)(1)(A),  means  the  starting  date  of 
annuity. 

Dependent  means  living  with  or 
receiving  regular  and  substantial 
support  from  the  insured  individual. 

Du7y  appointed  representative  of  the 
insured's  estate  means  an  individual 
named  in  a  court  order  granting  the 
individual  the  authority  to  receive,  or 
the  right  to  possess,  the  insured's 
property;  the  order  must  be  issued  by  a 
court  having  jurisdiction  over  the 
insured's  estate.  Where  the  law  of  the 
insured's  legal  residence  provides  for 
the  administration  of  estates  through 
alternative  procedures  which  do  away 
with  the  need  for  a  court  order,  this 
term  also  means  an  individual  who 
shows  that  he/she  is  entitied  to  receive, 
or  possess,  the  insured's  property  imder 
the  terms  of  those  alternative 
procedures. 

Employee  means  an  individual  - 
defined  by  section  8701(a)  of  tide  5. 
United  States  Code. 

Employing  office  means  the  agency 
office  or  retirement  system  office  that 
has  respMsnsibility  for  life  insiu-ance 
actions. 

(1)  The  Administrative  Office  of  the 
United  States  Courts  is  the  employing 
office  for  judges  of  the  foUoMriiw  courts: 

(i)  All  United  States  Courts  of 


(li)  All  United  States  District  Courts: 
(iii)  The  Court  of  International  Trade; 
(iv)  The  Court  of  Federal  Claims;  and 
(v)  The  District  Courts  of  Guam,  the 

Northern  Mariana  Islands,  and  the 

Virgin  Islands. 

(2)  The  Washington  Headquarters 
Services  is  the  employing  office  for 
judges  of  the  United  States  Court  of 
Appeals  for  the  Armed  Forces. 

(3)  The  United  States  Tax  Court  is  the 
employing  office  for  judges  of  the 
United  States  Tax  Court. 

(4)  The  United  States  Court  of 
Veterans  Appeals  is  the  employing 
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office  for  judges  of  the  United  States 
Coiut  of  Veterans  Appeals. 

Family  member  means  a  spouse 
(including  a  valid  common  law 
marriage)  and  unmarried  dependent 
child(ren). 

Immediate  annuity  means: 

(1)  An  annuity  that  begins  no  later 
than  1  month  after  the  date  the 
insurance  would  otherwise  stop  (the 
date  of  separation  from  service),  and 

(2)  An  annuity  under  §  842.204(a)(1) 
of  this  tide  for  which  the  starting  date 
has  been  postponed  imder  §  842.204(c) 
of  this  tide. 

Judge  means  an  individual  appointed 
as  a  Federal  justice  or  judge  under 
Article  I  or  Article  in  of  the 
Constitution. 

OFEGLI  means  the  Office  of  Federal 
Employees'  Group  Life  Insurance, 
which  pays  benefits  under  the  policy. 

OPM  means  the  Office  of  Personnel 
Management 

OWCP  means  the  Office  of  Workers' 
Compensation  Programs,  U.S. 
Department  of  Labor,  which  administers 
subchapter  I  of  chapter  81  of  tide  5. 
United  States  Code. 

Parent  means  the  mother  or  father  of 
a  legitimate  child  or  an  adopted  child. 
The  term  parent  includes  the  mother  of 
a  recognized  natural  child;  it  also 
includes  the  father  of  a  recognized 
natural  child  if  the  recognized  natural 
child  meets  the  definition  provided 
below. 

Recognized  natural  child,  with 
respect  to  paternity,  is  one  for  whom  the 
father  meets  one  of  the  followfing: 

(1)  (i)  Has  acknowledged  paternity  in 
writing; 

(ii)  Was  ordered  by  a  court  to  provide 
support; 

(iu)  Before  his  death,  was  pronounced 
by  a  coiut  to  be  the  father; 

(iv)  Was  established  as  the  father  by 
a  certified  copy  of  the  public  record  of 
birth  or  church  record  of  baptism,  if  the 
insured  was  the  informant  and  named 
himself  as  the  father  of  the  child;  or 

(v)  Established  paternity  on  public 
records,  such  as  records  of  schools  or 
social  welfare  agencies,  which  show 
that  with  his  knowledge  the  insured  was 
named  as  the  fother  of  the  child. 

(2)  If  paternity  is  not  established  by 
paragraph  (1)  of  this  definition,  such 
evidence  as  the  child's  eligibility  as  a 
recognized  natiual  child  imder  other 
State  or  Federal  programs  or  proof  that 
the  insured  included  the  child  as  a 
dependent  child  on  his  income  tax 
returns  may  be  considered  when 
attempting  to  establish  paternity. 

Reconsideration  means  the  final  level 
of  administrative  review  of  an 
employing  office's  initial  decision  to 
determine  if  the  employing  office 


followed  the  law  and  regulations 
correcUy  in  making  the  initial  decision 
concerning  FEGLI  eligibility  and 
coverage. 

Service  means  civilian  service  which 
is  creditable  imder  subchapter  in  of 
chapter  83  or  chapter  84  of  tide  5, 
United  States  Code.  This  includes 
service  under  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard  for  an 
individual  who  elected  to  remain  under 
a  retirement  system  established  for 
employees  described  in  section  2105(c) 
of  tide  5. 

Terminally  ill  means  having  a  medical 
prognosis  of  a  life  expectancy  of  9 
months  or  less. 

Underdeduction  means  a  failure  to 
withhold  the  required  amount  of  life 
insurance  deductions  from  an 
individual's  pay,  annuity,  or 
compensation.  This  includes 
nondeductions  (when  none  of  the 
required  amount  was  withheld)  and 
partial  deductions  (when  only  part  of 
the  required  amount  was  withheld). 

f  970.102    The  policy. 

Basic,  Option  A,  Option  B,  and 
Option  C  benefits  are  payable  according 
to  a  contract  with  the  company  or 
companies  that  issue  a  policy  under 
§  8709  of  tide  5,  United  States  Code. 
Any  court  action  to  obtain  money  due 
from  this  insurance  policy  must  be 
taken  against  the  company  that  issues 
the  policy. 

§870.103   Corraction  of  errors. 

(a)  The  employing  office  may  make 
corrections  of  administrative  errors 
regarding  coverage  or  changes  in 
coverage.  Retroactive  corrections  are 
subject  to  the  provisions  of  §  870.401(f). 

(b)  OPM  may  order  correction  of  an 
error  after  reviewing  evidence  that  it 
would  be  against  equity  and  good 
conscience  not  to  do  so. 

f  870.104    toiraal  decision  and 

(a)  An  individual  may  ask  his/her 
agency  or  retirement  system  to 
reconsider  its  initial  decision  denying 
life  insurance  coverage,  the  opportunity 
to  change  coverage,  or  the  opportunity 
to  assign  insurance. 

(b)  An  employing  office's  decision  is 
an  initial  decision  when  the  employing 
office  gives  it  in  writing  and  informs  the 
individual  of  the  right  to  an 
independent  level  of  review 
(reconsideration)  by  the  appropriate 
agency  or  retirement  system. 

(c)  A  request  for  reconsideration  must 
be  made  in  writing  and  must  include 
the  employee's  (or  annuitant's)  name, 
address,  date  of  birth.  Social  Security 


number,  reason(s)  for  the  request,  and, 
if  applicable,  retirement  claim  number. 

(d)  A  request  for  reconsideration  must 
be  made  within  30  calendar  days  from 
the  date  of  the  initial  decision.  This 
time  limit  may  be  extended  when  the 
individual  shows  that  he/she  was  not 
notified  of  the  time  limit  and  was  not 
otherwise  aware  of  it  or  that  he/she  was 
unable,  due  to  reasons  beyond  his/her 
control,  to  make  the  request  within  the 
time  limit. 

(e)  The  reconsideration  must  take 
place  at  or  above  the  level  at  which  the 
initial  decision  was  made. 

(f)  After  reconsideration,  the  agency 
or  retirement  system  must  issue  a  final 
decision  to  the  insured  individual.  This 
decision  must  be  in  writing  and  must 
fully  state  the  findingn. 

Subpart  B— Typss  artd  Amount  of 
InsuraiKO 

1870.201    Types  ol  inauranoa. 

(a)  There  are  two  types  of  life 
insurance  under  the  FEGLI  Program: 
Basic  and  Optional. 

(b)  There  are  three  types  of  Optional 
insurance:  Option  A  (standard  optional 
insunnce),  C)ption  B  (additional 
optional  insurance),  and  Option  C 
(family  optional  insurance). 

f870.202    Baalc  inauranoa  amount  (BU). 

(a)(1)  An  employee's  Basic  insurance 
amount  (BIA)  is  either 

(i)  His/her  annual  rate  of  basic  pay, 
rounded  to  the  next  higher  thousand, 
plus  $2,000;  or 

(ii)  $10,000;  whichever  is  higbw. 
unless  an  employee  has  elected  a  Living 
Benefit  under  subpart  K  of  this  part 
However,  the  BIA  can  never  be  mora 
than  the  annual  rate  of  pay  for  Level  II 
Executive  Schedule  positions  under 
§  5313  of  tide  5.  U.S.C.  rounded  to  the 
next  higher  thousand,  plus  $2,000. 

(2)  The  BIA  of  an  individual  who  is 
eligible  to  continue  Basic  Life  insurance 
coverage  as  an  annuitant  or 
compensationer  is  the  BIA  in  effect  at 
the  time  his/her  insurance  as  an 
employee  would  stop  under  §  870.601. 

(b)  An  employee's  BIA  automatically 
changes  whenever  annual  pay  is 
increased  or  decreased  by  an  amount 
sufficient  to  raise  or  lower  pay  to  a 
different  $1,000  bracket,  unless  the 
employee  has  elected  a  Living  Benefit 
under  subpart  K  of  this  part. 

(c)  The  amount  of  an  employee's 
Basic  Life  insurance  coverage  is  equal  to 
his/her  BIA  multiplied  by  the 
appropriate  factor  based  on  the 
employee's  age.  as  follows: 


AQ* 


.35  or  under 


racnr 


2.0 
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Age 

Factor 

36 _ -. 

37     

1.9 
1.8 

41 !  i!r.!™""™r™~i"  ™."  '. 
42 _ 

43 

44  

45  or  over  

1.7 
1.6 
1.5 
1.4 
1.3 
1.2 
1.1 
1.0 

§870.203    Post-«toction  BIA. 

(a)  The  BIA  of  an  individual  who 
elects  a  Living  Benefit  under  subpart  K 
of  this  part  is  the  amount  of  insurance 
left  after  the  e&ctive  date  of  the  Living 
Benefit  election.  This  amount  is  the 
individual's  post-election  BIA. 

(1)  the  post-election  BIA  of  an 
individual  who  elects  a  full  Living 
Benefit  is  0. 

(2)  The  post-election  BIA  of  an 
employee  who  elects  a  partial  Living 
Benefit  is  the  BIA  as  of  the  date  OFEGU 
receives  the  completed  Living  Benefit 
application  (the  "pre-election"  BIA), 
reduced  by  the  percentage  which  the 
partial  lump-sum  payment  represents  of 
the  full  Living  Benefit  payment  the 
employee  could  have  received  if  he/she 
elected  a  full  Living  Benefit;  this 
amount  is  rounded  up  or  down  to  the 
nearest  multiple  of  $1,000  or,  if  midway 
between  multiples,  to  the  next  higher 
multiple. 

(b)  The  post-election  BIA  cannot 
change  after  the  effective  date  of  the 
Living  Benefit  election. 

(c)  For  purposes  of  computing  the 
payment  of  benefits  upon  the  death  of 
an  insured  individual  who  elected  a 
partial  Living  Benefit,  the  post-election 
BIA  will  be  multiplied  by  the  age  factor 
in  effect  on  the  date  OFEGU  received 
the  completed  Living  Benefit 
application. 

S  870.204    Annual  rates  of  pay. 

(a)  (1)  An  insured  employee's  amiual 
pay  is  his/her  annual  rate  of  basic  pay 
as  fixed  by  law  or  regulation. 

(2)  Annual  pay  for  this  purpose 
includes  the  following: 

(i)  Interim  geographic  adjustments 
and  locality-based  comparability 
payments  as  provided  by  Pub.  L.  101- 
509  (104  Stat.  1479); 

(ii)  Premium  pay  for  standby  duty  for 
Federal  civilian  firefighters  under  5 
U.S.C  5545(c)(1): 

(iii)  Premium  pay  for  overtime 
inspectional  service  for  customs  officers 
as  provided  by  Pub.  L.  103-66  107  Stat. 
453); 

(iv)  For  a  law  enforcement  officer  as 
defined  under  5  U.S.C.  8331(20)  and 
§§  831.902  and  842.802  of  this  title. 


premium  pay  for  administratively 
uncontrollable  overtime  under  5  U.S.C. 
5545(c)(2); 

(v)  Night  differential  pay  for  wage 
employees; 

(vi)  Environmental  differential  pay  for 
employees  exposed  to  danger  or 
physiaal  hardship; 

(vii)  Tropical  oifferential  pay  for 
citizen  employees  in  Panama; 

(viii)  Special  pay  adjustments  for  law 
enjforcement  officers; 

(ix)  Availability  pay  for  criminal 
investigators  under  5  U.S.C.  5545a:  and 

(x)  Bonuses  for  physicians  and 
dentists  of  the  Department  of  Veterans 
Affairs  under  Pub.  L.  96-330  (94  Stat. 
1030). 

(b)  To  convert  a  pay  rate  of  other  than 
annual  salary  to  an  annual  rate, 
multiply  the  i>ay  rate  by  the  number  of 
pay  units  in  a  52-week  work  year. 

(c)  The  annual  pay  for  a  part-time 
employee  is  his/her  basic  pay  applied  to 
his/her  tour  of  duty  in  a  52-week  work 
year. 

(d)  The  annual  pay  for  an  employee 
on  piecework  rates  is  the  total  basic 
earnings  for  the  previous  calendar  year, 
not  counting  premium  pay  for  overtime 
or  holidays. 

(e)  The  annual  pay  for  an  employee 
with  a  regular  schedule  who  works  at 
different  pay  rates  is  the  weighted 
average  of  the  rates  at  which  the 
employee  is  paid,  projected  to  an  annual 
basis. 

(f)  The  annual  pay  for  a  non-Postal 
intermittent  employee  or  an  employee 
who  works  at  different  pay  rates  without 
a  regular  schedule  is  the  annual  rate 
which  he/she  is  receiving  at  the  end  of 
the  pay  period. 

(g)  If  an  employee  legally  serves  in 
more  than  1  position  at  the  same  time, 
and  at  least  1  of  those  positions  entitles 
him/her  to  life  insurance  coverage,  the 
annual  pay  is  the  sum  of  the  annual 
basic  pay  fixed  by  law  or  regulation  for 
each  position.  Exception:  this  doesn't 
apply  to  part-time  flexible  schedule 
employees  in  the  Postal  Service. 

$  870.205    Amount  of  Optional  Insurance. 

(a)  Option  A  coverage  is  $10,000. 
However,  if  an  employee's  annual  rate 
of  pay  is  more  than  the  sum  of  the 
annual  rate  of  basic  pay  for  Level  II 
Executive  Schedule  positions  under  5 
U.S.C.  5313  plus  $10,000,  Option  A 
coverage  automatically  increases.  The 
amount  of  Option  A  coverage  in  this 
case  is  the  difference  between  the 
employee's  annual  rate  of  pay,  (rounded 
to  the  next  higher  thousand  if  not 
already  an  even  thousand),  and  the 
maximum  allowable  BIA. 

(b)  (1)  Option  B  coverage  comes  in  1, 
2,  3,  4.  or  5  multiples  of  an  employee's 


annual  pay  (after  the  pay  has  been 
rounded  to  the  next  higher  thousand,  if 
not  already  an  even  thousand).  A 
multiple  cannot  be  more  than  the 
annual  rate  of  basic  pay  for  Level  II 
Executive  Schedule  positions  under  5 
U.S.C.  5313,  roimded  to  the  next  higher 
thousand. 

(2)  The  amount  of  Option  B  coverage 
automatically  changes  whenever  annual 
pay  is  increased  or  decreased  by  an 
amount  sufficient  to  raise  or  lower  pay 
to  a  diffierent  $1 ,000  bracket. 

(c)  Option  C  coverage  is  $5,000 
p>ayable  upon  the  death  of  a  spouse  and 
$2,500  payable  upon  the  death  of  an 
eligible  child.  Payments  are  made  to  the 
insured  individual. 

f  870.206    Acddantai  dsMh  and 

(a)  (I)  Accidental  death  and 
dismemberment  cpverage  is  an 
automatic  part  of  Basic  and  Option  A 
insiuvnce  for  employees. 

(2)  There  is  no  accidental  death  and 
dismemberment  coverage  with  Options 
BandC. 

(3)  Individuals  who  are  insured  as 
annuitants  or  compensationers  do  not 
have  accidental  death  and 
dismemberment  coverage. 

(b)  (1)  Under  Basic  insurance, 
accidental  death  benefits  are  equal  to 
the  BIA,  but  without  the  age  factor 
described  in  §  870.202(c). 

(2)  Under  Option  A,  accidental  death 
benefits  are  equal  to  the  amount  of 
Option  A. 

(c)(1)  Under  Basic  insurance, 
accidental  dismemberment  benefits  for 
the  loss  of  a  hand,  foot,  or  eye  are  equal 
to  one-half  the  BIA.  For  loss  of  2  or 
more  of  these  in  a  single  accident, 
benefits  are  equal  to  the  BIA. 

(2)  Under  Option  A,  accidental 
dismemberment  benefits  for  the  loss  of 
a  hand,  foot,  or  eye  are  equal  to  one-half 
the  amount  of  Option  A.  For  loss  of  2 

or  more  of  these  in  a  single  accident, 
benefits  are  equal  to  the  amoimt  of 
Option  A. 

(3)  Accidental  dismemberment 
benefits  are  paid  to  the  employee. 

Subpart  C— Eligibility 

f  87a301    Eligibility  for  life  Insurance. 

(a)  Each  nonexcluded  employee  is 
automatically  insured  for  Basic 
insurance  unless  he/she  waives  it. 

(b)(1)  Optional  insurance  must  be 
specifically  elected;  it  is  not  automatic. 

(2)  An  employee  may  elect  one  or 
more  types  of  Optional  insurance  if: 

(i)  He/she  has  Basic  insurance; 

(ii)  He/she  doesn't  have  a  waiver  of 
that  type  (or  types)  of  Optional 
insurance  still  in  effect;  and 


(iii)  His/her  periodic  pay,  after  all 
other  deductions,  is  enough  to  cover  the 
full  cost 

1870.302    Exclusions. 

(a)  The  following  employees  are 
excluded  from  Ufa  insurance  coverage 
by  law: 

(1)  An  employee  of  a  corporation 
supervised  by  the  Farm  Credit 
Administration,  if  private  interests  elect 
or  appoint  a  member  of  the  board  of 
directors. 

(2)  An  individual  who  is  not  a  citizen 
or  national  of  the  United  States  and 
whose  permanent  duty  station  is  outside 
the  United  States.  Exception:  an 
individual  who  met  the  definition  of 
employee  on  September  30. 1979.  by 
service  in  an  Executive  agency,  the 
United  States  Postal  Service,  or  the 
Smithsonian  Institution  in  the  area 
which  was  then  known  as  the  Canal 
Zone. 

(3)  An  individtial  first  employed  by 
the  Government  of  the  District  of 
Columbia  on  or  after  October  1. 1987. 
Exceptions: 

(i)  An  employee  of  St  Elizabeths 
Hospital,  who  accepts  employment  with 
the  District  of  Columbia  Covemment 
following  Federal  employment  without 
a  break  in  service,  as  provided  in 
section  6  of  Pub.  L.  98-621  (98  Stat. 
3379); 

(ii)  An  employee  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority 
(Authority),  who  makes  an  election 
under  the  Technical  Corrections  to 
Financial  Responsibility  and 
Management  Assistance  Act  (section 
153  of  Pub.  L.  104-134  (110  Stat  1321)) 
to  be  considered  a  Federal  employee  for 
life  insurance  and  other  benefits 
purposes;  employees  of  the  Authority 
who  are  former  Federal  employees  are 
subject  to  the  provisions  of 
§§  870.503(d)  and  870.705  of  this  part; 

(iii)  The  Corrections  Trustee  and  the 
Pretrial  Services,  Defense  Services, 
Parole.  Adult  Probation  and  Offender 
Supervision  Trustee  and  employees  of 
these  Trustees  who  accept  employment 
with  the  District  of  Columbia 
government  within  3  days  after 
separating  fit>m  the  Federal 
Government;  and 

(iv)  Effective  October  1. 1997.  judicial 
and  nonjudicial  employees  of  the 
District  of  Columbia  Courts,  as  provided 
by  Pub.  L.  105-33  (111  Stat.  251). 

(4)  Teachers  in  Department  of  Defense 
dependents  schools  overseas,  if 
employed  by  the  Federal  Government  in 
a  nonteaching  position  during  the  recess 
period  between  school  years. 

(b)  The  following  employees  are  also 
excluded  from  life  insurance  coverage: 


(1)  An  employee  serving  under  an 
appointment  limited  to  1  year  or  less. 
Exceptions: 

(i)  An  employee  whose  full-time  or 
part-time  temporary  appointment  has  a 
tegular  tour  of  duty  and  follows  a 
position  in  which  he/she  was  insured, 
with  no  break  in  service  or  with  a  break 
in  service  of  no  more  than  3  days; 

(ii)  An  acting  postmaster; 

(iii)  A  Presidential  appointee 
appointed  to  fill  an  unexpired  term;  and 

(iv)  Certain  employees  who  receive 
provisional  appointments  as  defined  in 
§316.403  of  this  tide. 

(2)  An  employee  who  is  employed  for 
an  uncertain  or  piirely  temporary 
period,  who  is  employed  for  brief 
periods  at  intervals,  or  who  is  expected 
to  work  less  than  6  months  in  each  year. 
Exception:  an  employee  who  is 
employed  under  an  OPM-approved 
career-related  work-study  program 
under  Schedule  B  lasting  at  least  1  year 
and  who  is  expected  to  be  in  pay  status 
for  at  least  one-third  of  the  total  period 
of  time  from  the  date  of  the  first 
appointment  to  the  completion  of  the 
work-study  program. 

(3)  An  intermittent  employee  (a  non- 
full-time  employee  without  a  regularly 
scheduled  tour  of  duty).  Exception:  an 
employee  whose  intermittent 
appointment  follows,  with  no  break  in 
service  or  with  a  break  in  service  of  no 
more  than  3  days,  a  position  in  which 
he/she  was  insured  and  to  which  he/she 
is  expected  to  retimi. 

(4)  An  employee  whose  pay,  on  an 
aimual  basis,  is  $12  a  year  or  less. 

(5)  A  beneficiary  or  patient  employee 
in  a  Government  hospital  or  home. 

(6)  An  employee  paid  on  a  contract  or 
fee  basis.  Exception:  an  employee  who 
is  a  United  States  citizen,  who  is 
appointed  by  a  contract  between  the 
employee  and  the  Federal  employing 
authority  which  requires  his/her 
personal  service,  and  who  is  paid  on  the 
basis  of  units  of  time. 

(7)  An  employee  paid  on  a  piecework 
basis.  Exception:  an  employee  whose 
work  schedule  provides  for  full-time  or 
part-time  service  with  a  regularly 
scheduled  tour  of  duty. 

(c)  0PM  makes  the  final 
determination  about  whether  the  above 
categories  apply  to  a  specific  employee 
or  group  of  employees. 

Subpart  D— Coat  of  Inauranca 

{870.401    Withholdings  and  contributions 
for  Basic  insurartce. 

(a)  The  cost  of  Basic  insiuance  is 
shared  between  the  insured  individual 
and  the  Government  The  employee 
pays  two  thirds  of  the  cost,  and  the 
Government  pays  one-third. 


(bHD  During  each  pay  period  in 
which  an  insiired  employee  is  in  pay 
status  for  any  part  of  the  period,  $0,165 
must  be  withheld  from  the  employee's 
biweekly  pay  for  each  $1,000  of  the 
employee's  BIA.  The  amount  withheld 
from  the  pay  of  an  employee  who  is 
paid  on  other  than  a  biweekly  basis 
must  be  prorated  and  adjusted  to  the 
nearest  one-tenth  of  1  cent 

(2)  The  amount  Mrithheld  from  the  pay 
of  an  insured  employee  whose  anniml 
pay  is  paid  diuing  a  p>eriod  shorter  than 
52  work  weeks  is  the  amount  obtained 
by  converting  the  biweekly  rate  to  an 
annual  rate  and  prorating  the  annual 
rate  over  the  number  of  installments  of 
pav  ronilarly  paid  during  the  year. 

(3)  'Tne  amount  withheld  from  the  pay 
of  an  insured  employee  whose  BIA 
changes  during  a  pay  period  is  based  on 
the  BIA  in  force  at  the  end  of  the  pay 
period. 

(c)  For  each  pay  period  in  which  an 
employee  is  insured,  the  employing 
agency  must  contribute  an  amount  eqtial 
to  one-half  the  amount  withheld  from 
the  employee's  pay.  This  agency 
contribution  must  come  from  the 
appropriation  or  fund  that  is  used  for 
the  payment  of  the  employee's  pay.  For 
an  elected  official,  the  contribution 
must  come  frtim  the  appropriation  or 
fund  that  is  available  for  payment  of 
other  salaries  in  the  same  office. 

(d)(l}  For  an  annuitant  who  elects  to 
continue  Basic  insurance  and  chooses 
the  maximum  reduction  of  75  ptercent 
alter  age  65  imder  §  870.702(a)(2),  the 
amount  withheld  monthly  is  $0.3575  for 
each  $1,000  of  the  BIA.  For  a 
compensationer  who  makes  this 
election,  the  amount  withheld  weekly  is 
$0.0825  for  each  $1,000.  These 
withholdings  stop  the  month  after  the 
month  in  which  the  annuitant  reaches 
age  65.  There  are  no  withholdings  from 
individuals  who  retired  or  began 
receiving  compensation  before  January 
1. 1990.  and  who  elected  the  75  percent 
reduction.  For  the  purpose  of  this 
paragraph,  an  individual  who  se]>arates 
from  service  after  meeting  the 
requirements  for  an  immediate  annuity 
under  5  U.S.C.  8412(g)  is  considered  to 
retire  on  the  day  before  the  annuity 
begins. 

(2)  For  an  annuitant  who  elects  to 
continue  Basic  insurance  and  chooses 
the  maximum  reduction  of  50  percent 
after  age  65  under  §  870.702(a)(3),  the 
amount  withheld  monthly  is  $0.8775  for 
each  $1,000  of  the  BIA  until  the  month 
after  the  month  in  which  the  annuitant 
reaches  age  65;  the  amount  is  then 
reduced  to  $0.52  for  each  $1,000.  For  a 
compensationer  who  makes  this 
election,  the  amount  withheld  weekly  is 
$0.2025'for  each  $1,000  of  the  BIA  until 
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aee  65;  the  amount  is  then  reduced  to  For  penona  under  age  35 $0.40  f  870.403    Wlttiholdlngs  and  oontrttxitiona 

SO  12  for  each  $1  000  fo'  persons  ages  35  through  39  —           .50  tallowing  a  Uving  Banaflt  elactlon. 

(3)  For  an  anntdtant  who  elects  to  1°'  P«"°"*  "8"  *?  |^""8t  **  "-        ^'Vt  (a)  Withholdings  and  contribution, 

continue  Basic  insurance  and  chooses  £[  j:SS^  ^^   J  S^Jl^  S  Z:        \^  for  Basic  ins^ce  for  an  individual 

no  reduction  after  age  65  under  For  Ee«on«  3"  55  throuih  59  ...„.         3.00  who  elects  a  full  Living  Benefit  under 

§  870.702(a)(4).  the  amount  withheld  for  persons  ages  60  and  over  7.00  subpart  K  of  Uus  part  stop  at  Uie  end  of 

montiily  is  $2.0475  for  each  $1,000  of                                              ^^  ,  .  ,  the  pay  period  in  which  the  Uving 

the  BIA  until  the  month  after  the  month         (2)  The  amount  withheld  from  pay.  Benefit  election  is  effective, 

in  which  the  annuitant  reaches  age  65;  annuity,  or  compensation  paid  on  other  q,)  Withholdings  and  contributions 

the  amount  is  then  reduced  to  $1.69  for  dian  a  biweekly  basis  must  be  prorated  for  ^^^^  insurance  for  an  employee 

each  $1 ,000.  For  a  compensationer  who  and  adjusted  to  the  nearest  cent.  yf^io  elects  partial  Uving  Benefit  under 

makes  this  election,  the  amount                      (e)(1)  The  biweekly  cost  per  $1 ,000  of  subpart  K  of  this  part  are  baaed  on  the 

withheld  weekly  is  $0.4725  for  each  Option  B  coverage  is:  post-election  BIA.  This  reduction  in 

$1,000  of  the  BIA  until  age  65;  the  For  persons  under  age  35 $0.04  withholdings  and  contributions  starts  at 

amount  is  then  reduced  to  $0.39  for  For  persons  ages  35  through  39  —           .05  the  end  of  the  pay  period  in  which  the 

each  $1 ,000.  For  persons  ages  40  through  44  —           .07  Uving  Benefit  election  is  effective. 

(e)(1)  For  each  period  in  which  an  ^or  persons  ages  45  tj«>ugh  49 11  (,,)  Withholdings  and  contributions 

annuitant  or  compensationer  is  insured,  p°' '*"*"**  "*"  !^  IkJ^!*^  59 —           30  for  Basic  insurance  for  an  annuitant  or 

0PM  must  contiibute  an  amount  equal  For  Dwronsaaweo  and  over                     70  compensationer  who  elected  a  partial 

to  one-half  the  amount  that  would  be                            ^^  Uving  Benefit  as  an  employee  are  based 

withheld  under  paragraph  (d)(1)  of  this          (2)  The  amount  withheld  from  pay,  on  the  post-election  BIA. 

section.  Exception;  for  USPS  employees  annuity,  or  compensation  p)aid  on  other  (d)  There  is  no  change  in 

who  become  annuitants  or  than  a  biweekly  basis  must  be  prorated  withholdings  for  Optional  insurance  for 

compensationers  after  December  31,  and  adjusted  to  the  nearest  one-tenth  of  individuals  who  elect  a  Uving  Benefit. 

1989.  the  Postal  Service  pays  the  1  cent.  «,.^..  .^        ,       .  .^   

Government  contributions.                                (f)(1)  The  biw^kly  cost  of  Option  C  'pS-^S- ST SSTtSS  SStT* 

(2)  The  Government  contribution  is  coverage  is  based  on  the  age  of  the  Optional  Insurance. 

the  same  amount  whether  the  employee,  annuitant,  or  ,  ,..,...    u-        /     j/^ 

individual  elects  a  maximum  75  percent  compensationer.  the  cost  is:  ^^^  Withholdmgs  (and  Govwrnnent 

reduction,  a  maximum  50  percent  For  persons  under  age  35 „       $0.30  ^°°5*'"^°'"'  ^^en  appbcable)  are 

reduction,  or  no  reduction  Fo[  ^r^us  ages  35^ihn>ugh  39 31  ^ased  on  the  amount  of  msurance  m 

(3)  The  Government  contribution  For  persons  ages  40  through  44 52  fo^e  at  the  end  of  the  pay  period. 

stops  the  month  after  the  month  in  For  persons  ages  45  through  49 70  (b)  Withholdmgs  are  not  reqiured  for 

which  the  individual  reaches  age  65.  For  persons  ages  50  through  54  „....         1.00  the  period  between  tiie  end  of  the  pay 

(f)  When  an  agency  withholds  less  ?' ?!Z^"  !5^  ^  !S±'^  "" "         2M  period  m  which  an  employee  separates 

than  or  none  of  die  proper  amount  of  ^°'  P*"^'"  age.  60  and  over  2.60  from  service  and  the  date  bis/her 

Basic  Ufe  insurance  deductions  from  an         (2)  The  amount  withheld  from  pay.  annuity  or  compensation  begins, 

individual's  pay.  annuity,  or  annuity,  or  compensation  paid  on  odier  (c)  No  payment  is  reqmred  while  an 

compensation,  the  agency  must  submit  than  a  biweekly  basis  must  be  prorated  insured  employee  is  in  nonpay  statiis 

an  amount  equal  to  die  sum  of  die  and  adjusted  to  die  nearest  cent.  tor  up  to  12  mondis.  Exception:  an 

uncoUected  deduction  and  any                       (g)  For  die  purpose  of  diis  subpart,  an  e-nploye*  who  is  in  nonpay  stahis  whde 

applicable  agency  contiibutions  individual  is  considered  to  reach  age  35.  ™^*/J?8  ^°^^!^.^, , 

required  under  5  U.S.C.  8708  to  OPM  40.  45.  50.  55.  or  60  on  the  first  day  of  J?l 7?^,*!??°'!,  „!!*^^,  *"     ,K. 

for  deposit  in  die  Employees'  Ufe  the  first  pay  period  beginning  on  or  after  §§  870.401  (f)  and  870.402(0  must  be 

Insurance  Fund.  the  Janu^  ifollowi^his^er  made  no  later  dian  60  calendar  days 

r.«™«!r.r.r,;^ir,o  hirtKfiov  ^fter  the  dste  the  employing  office 

f  870.402    Withholdings  for  Optional  coiresponamg  oirmoay^  determines  die  amount  of  die 

tawurancs.                                                          (h)  The  amount  widiheld  from  die  pay  ^nderdeduction  diat  has  occurred. 

(a)  The  insured  individual  pays  die  °^  "?  "«Vf?  «™Pl°y««  .^°f  "^"f^  regardless  of  whedier  or  when  the 
full  cost  of  all  Optional  insurance.  There  P«y  '«  ?"**  '^i^.'*  "  P*"°**  '?°?"  "T  underdeduction  is  recovered  by  die 
is  no  Government  contribution  toward  "  work  weeks  is  the  amount  obtained  ^^^              ^^^  determine 
die  cost  of  any  Optional  insurance.  Jv  converting  tins  biweekly  rate  for  his/  ;;^^^^„  ^„  ^^^^  collection  of  die 

(b)  During  each  pay  period  in  any  part  her  age  group  to  an  annual  rate  and  overpayment  of  pay.  in  accordance  widi 
of  which  an  insu^d  employee  U  in  p^  P"">°8  the  annual  rate  over  ^  5  ^f^  5534.  as  implemented  by  4  CFR 
stahis.  die  employing  agency  must  °"^^'  °^  installments  of  pay  regularly  ^^^^^^^ ,  gubchap^r  g.  However,  if  die 
widdiold  die  full  cost  of  Optional  paid  dunng  tne  year.  agency  involved  is  excluded  from  die 
insurance  from  his/her  pay.                             ^'^  ^hen  an  agency  widdiolds  less  provisions  of  5  U.S.C.  5584.  it  may  use 

(c)  Subject  to  die  provisions  for  *^^  °'  °°°,«  °'  *^®  proper  amount  of  ^y  applicable  audiority  to  waive  die 
reemployed  annuitimts  in  §  870.705.  die  Optional  life  insurance  deductions  from  collection. 

full  cost  of  Optional  insurance  must  be  an  mdividual's  pay.  annuity,  or  (e)  Effective  October  21, 1972.  when 

widdield  from  die  annuity  of  an  compensation,  the  agency  must  submit  ^^^^  jj,  ^  ofUpi^i  finding  diat  an 

annuitant  and  from  die  compensation  of  an  amount  equal  to  die  uncollerted  employee  was  suspended  or  fired 

a  compensationer.  These  widdioldings  deductions  requu«d  under  SU^S.C.  erroneously,  no  widdioldings  are  made 

stop  die  mondi  after  die  mondi  in  which  J^^**:  8714b.  and  8714c  to  OPM  tor  ^^^  ^^  ^ack  pay.  Exception:  if  deadi 

an  annuitant  or  compensationer  reaches  deposit  m  the  Employees  Ufe  ^^  accidental  dismemberment  occurs 

age  65.  Insurance  Fund.  during  die  period  between  die 

(d)(1)  The  biweekly  cost  per  $10,000  employee's  removal  and  the  finding  that 

of  Option  A  coverage  is:             ^  the  agency  action  was  erroneous. 
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premiums  are  withheld  from  the  back 
pay  awarded. 

(f)  If  an  individual's  periodic  pay, 
compensation,  or  annuity  isn't  sufficient 
to  cover  the  fidl  withholdings,  any 
amount  available  for  life  insurance 
withholding  must  be  applied  first  to 
Basic  insurance,  with  any  remainder 
applied  to  Optional  insurance  (first  to 
Ciption  B,  then  Option  A,  then  Option 
C). 

f  870.405    DIract  prwnlum  payments  under 
5  U.8.C.  chapter  84  (FMtoral  Employes' 
Retlramant  Systant— fERS). 

(a)  If  die  FERS  annuity,  excluding 
subchapter  ID  of  5  U.S.C.  chapter  84 
(Thrift  Savings  Plan),  is  too  low  to  cover 
premiums  for  Basic  insurance,  the 
retirement  system  must  notify  the 
annuitant  (or  the  assignee,  if  the 
insurance  has  been  assigned  under 
subpart  I  of  this  part)  of  the  opportunity 
to  pay  his/her  share  of  the  Basic 
insurance  premium  direcdy  to  the 
retirement  system. 

(b)  The  retirement  system  must 
establish  a  method  for  accepting  these 
direct  premium  payments.  The 
retirement  system  must  provide  the 
annuitant  with  a  premium  payment 
schedule  and  the  requirements  for 
continued  enrollment. 

(c)  The  annuitant  must  send  the 
retirement  system  the  required  premium 
for  every  pay  period  during  which  the 
coverage  continues,  excluding  the  31- 
day  temporary  extension  of  coverage 
provided  in  §870.601.  The  annuitant 
must  make  paymrat  after  the  pay  period 
in  which  he/she  is  covered,  according  to 
the  schedule  established  by  the 
retirement  system.  If  it  does  not  receive 
pajrment  by  the  due  date,  the  retirement 
system  must  notify  the  annuitant  that 
coverage  will  be  continued  only  if  he/ 
she  makes  payment  within  15  days  after 
receiving  the  notice.  The  Basic 
insurance  of  an  annuitant  who  doesn't 
pay  within  the  specified  time  limit 
terminates.  An  individual  whose 
coverage  terminates  because  of     ~ 
nonpayment  of  premium  cannot  re-elect 
or  reinstate  coverage,  except  as  provided 
in  paragraph  (d)  of  this  section. 

(d)  If,  for  reasons  beyond  his/her 
control,  an  annuitant  is  unable  to  pay 
Mrithin  15  days  after  receiving  the 
notice,  he/she  may  request 
reinstatement  of  coverage  by  writing  to 
the  retirement  system.  Such  a  request 
must  be  made  within  30  calendar  days 
from  the  date  of  termination  and  must 
be  accom{>anied  by  proof  that  the 
annuitant  was  prevented  from  paying 
within  the  time  limit  for  reasons  beyond 
his/her  control.  The  retirement  system 
will  decide  if  the  individual  is  eligible 
for  reinstatement  of  coverage.  If 


eligibUity  is  approved,  the  coverage  is 
reinstated  back  to  the  date  of 
termination. 

(e)  Termination  of  coverage  for  failure 
to  pay  premiums  within  the  time  limit 
established  according  to  paragraph  (c)  of 
this  section  is  effiective  at  the  end  of  the 
last  pay  period  for  which  payment  has 
been  received  on  time. 

(f)  The  retirement  system  must  submit 
all  direct  premium  payments,  along 
with  its  regular  life  insurance 
premiums,  to  OPM  according  to 
procedures  set  by  OPM. 

Subpart  E— Coverage 

{870.501    Basic  btsuranoe:  effective  dates 
of  automatic  coverage. 

(a)(1)  When  an  employee  is  appointed 
or  transferred  to  a  position  in  whdch  he/ 
she  is  eligible  for  insurance,  the 
employee  is  automatically  insured  for 
Basic  insurance  on  the  day  he/she 
enters  on  duty  in  pay  status,  unless, 
before  the  end  of  die  first  pay  period, 
the  employee  files  a  waiver  of  Basic 
insurance  with  the  employing  office  or 
had  previously  filed  a  waiver  which 
remains  in  e^ct. 

(2)  An  insured  employee  who  moves 
to  another  covered  position  is 
automatically  insured  on  the  effiective 
date  of  the  move,  unless  the  employee 
files  a  waiver  of  Basic  insurance  with 
the  new  employing  office  before  the  end 
of  the  first  pay  period  in  the  new 
position. 

(3)  When  an  employee  of  the  District 
of  Columbia  Financial  Responsibility 
and  Management  Assistance  Authority 
elects  to  be  considered  a  Federal 
employee  under  section  153  of  Pub.  L. 
104-134  (110  Stat.  1321),  he/she  is 
automaticaUy  insured  on  (i)  the  date  the 
employee  enters  on  duty  in  pay  status 
with  the  Authority,  or  (ii)  the  date  the 
Authority  receives  the  employee's 
election  to  be  considered  a  Federal 
employee,  whichever  is  later. 

(b)  An  employee  who  returns  to  pay 
and  duty  status  after  a  period  of  more 
than  12  months  of  nonpay  status  is 
automatically  insured  at  the  time  he/she 
actually  enters  on  duty  in  pay  status, 
unless,  before  the  end  of  the  first  pay 
period,  the  employee  files  a  waiver  of 
Basic  insurance  coverage  with  the 
employing  office  or  had  previously  filed 
a  waiver  which  remains  in  effect 

(c)  For  an  employee  who  serves  in 
cooperation  with  a  non-Federal  agency 
and  who  is  paid  in  whole  or  in  part  from 
non-Federal  funds.  OPM  sets  the 
effective  date.  This  date  must  be  part  of 
an  agreement  between  OPM  and  the 
non-Federal  agency.  The  agreement 
must  provide  either. 


(1)  That  the  required  withholdings 
and  contributions  be  made  from 
Federally  controlled  funds  and 
deposited  into  the  Employees'  Ufe 
Insurance  Fund  on  a  timely  basis,  or 

(2)  That  the  cooperating  non-Federal 
agency,  by  written  agreement  with  the 
Federal  agency,  make  the  required 
withholdings  and  contributions  from 
non-Federal  funds  and  transmit  that 
amount  to  the  Federal  agency  for 
deposit  into  the  Employees'  Ufe 
Insurance  Fund  on  a  timely  basis. 

(d)  If  an  employee  waived  Basic 
insurance  on  or  before  February  28, 
1981,  the  waiver  was  automatically 
cancelled  effective  on  the  1st  day  the 
employee  entered  on  duty  in  pay  status 
on  or  after  April  1. 1981.  Basic 
insurance  coverage  was  automatically 
effective  on  the  date  of  the  waiver's 
cancellation,  unless  the  employee  filed 
a  new  waiver  of  Basic  insurance  with 
the  employing  office  before  the  end  of 
the  pay  period  during  which  the 
coverage  became  effective. 

$  870.502    Basic  Insurance:  walvef/ 
canceitation  of  insurance. 

(a)  An  insured  individual  may  cancel 
his/her  Basic  insurance  at  any  time  by 
filing  a  waiver  of  Basic  insurance 
coverage.  An  employee  files  with  the 
employing  office.  An  annuitant  files 
with  OPM  or  other  office  that 
administers  his/her  retirement  system.  If 
still  employed,  a  compensationer  files 
with  the  employing  office,  and  if  not 
still  employed,  widi  OPM.  The  waiver 

is  effiective,  and  the  insurance  stops,  at 
the  end  of  the  pay  period  in  which  the 
waiver  is  properly  filed.  Exception:  an 
individual  who  has  assigned  his/her 
insurance  under  subpart  I  of  this  part 
cannot  cancel  the  insurance. 

(b)  An  individual  who  cancels  his/her 
Basic  insurance  automatically  cancels 
all  forms  of  Optional  insurance. 

$870,503    Basic  Insurance:  cancelling  a 


(a)  An  annuitant  or  compensationer 
who  has  filed  a  waiver  of  Basic 
insurance  cannot  cancel  the  waiver. 

(b)  An  employee  who  has  filed  a 
waiver  of  Basic  insurance  may  cancel 
the  waiver  and  become  insured  if: 

(1)  At  least  1  year  has  passed  since  the 
effective  date  of  the  waiver,  and 

(2)  He/she  provides  satisfectory 
medical  evidence  of  insurability. 

(c)  OFEGLI  reviews  the  Request  for 
Insurance  filed  by  an  employee  who  has 
compiled  with  fiaragraph  (b)  of  this 
section  and  decides  whether  to  approve 
it.  The  insurance  is  effective  when,  after 
OFEGU's  approval,  the  employee 
actually  enters  on  duty  in  pay  status  in 
a  position  in  which  he/she  is  eligible  fior 
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insurance.  If  the  employee  doesn't  enter 
on  duty  in  pay  status  within  31  days 
following  the  date  of  OFEGU's 
approval,  the  approval  is  automatically 
revoked  and  the  employee  is  not 
insured. 

(d)  When  an  employee  who  has  been 
separated  &om  service  for  at  least  180 
days  is  reinstated  on  or  after  April  1, 
1981,  a  previous  waiver  of  Basic 
insurance  is  automatically  cancelled. 
Unless  the  employee  files  a  new  waiver, 
Basic  insurance  becomes  effective  on 
the  1st  day  he/she  actually  enters  on 
duty  in  pay  status  in  a  position  in  wbich 
he/she  is  eligible  for  coverage. 
Exception:  for  employees  who  waived 
Basic  insurance  after  February  28,  1981, 
separated,  and  returned  to  Federal 
service  before  December  9, 1983,  the 
waiver  remained  in  effect;  these 
employees  were  permitted  to  elect  Basic 
insurance  by  applying  to  their 
employing  oCBce  before  March  7, 1984. 

1879.504    Optional  insurance:  etoctian. 

(a)(1)  Each  employee  must  elect  or 
waiver  Option  A,  Option  B,  and  Option 
C  coverage,  in  a  manner  designated  by 
OPM.  within  31  days  after  becoming 
eligible  unless  during  earlier 
employment  he/she  filed  an  election  or 
waiver  which  remains  in  efiiect.  The  31- 
day  time  limit  for  Option  B  or  Option 
C  begins  on  the  1st  day  after  February 
28, 1981,  on  which  an  individual  meets 
the  definition  of  an  employee. 

(2)  An  employee  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority  who 
elects  to  be  considered  a  Federal 
employee  under  section  153  of  Pub.  L. 
104-134  (110  Stat.  1321)  must  elect  or 
waive  Option  A,  Option  B,  and  Option 
C  coverage  within  31  days  after  the  later 
oC 

(i)  The  date  his/her  employment  with 
the  Authority  begins,  or 

(ii)  The  date  the  Authority  receives 
his/her  election  to  be  considered  a 
Federal  employee. 

(3)  Within  6  months  after  an 
employee  becomes  eligible,  an 
employing  office  may  determine  that  the 
employee  was  unable,  for  reasons 
beyond  his/her  control,  to  elect  any  type 
of  Optional  insurance  within  the  time 
limit  In  this  case,  the  employee  must 
elect  or  waive  that  type  of  Optional 
insurance  31  days  after  he/she  is 
notified  of  the  determination.  The 
insurance  is  retroactive  to  the  1st  day  of 
the  first  pay  period  beginning  after  the 
date  the  individual  became  eligible  or 
after  April  1,  1981,  whichever  is  later. 
The  individual  must  pay  the  full  cost  of 
the  insurance  from  that  date  for  the  time 
that  he/she  is  in  pay  status,  retired,  or 


receiving  compensation  and  under  age 
65. 

(b)  Any  employee  who  doesn't  file  a 
Life  Insurance  Election  with  his/her 
employing  office,  in  a  manner 
designated  by  OPM,  specifically  electing 
any  type  of  Optional  insurance  is 
considered  to  have  waived  it  and  does 
not  have  that  type  of  Optional 
insurance. 

(c)  For  the  purpose  of  having  Option 
A  as  an  employee,  an  election  of  this 
insurance  filed  on  or  before  February 
28, 1981.  is  considered  to  have  been 
cancelled  effective  at  the  end  of  the  pay 
period  which  included  March  31,  1981, 
unless  the  employee  didn't  actually 
enter  on  duty  in  pay  status  during  the 
1st  pay  period  which  began  on  or  after 
April  1. 1981.  In  that  case  the  election 
is  considered  to  have  been  cancelled  on 
the  first  day  after  the  end  of  the  next  pay 
period  in  which  the  employee  actually 
entered  on  duty  in  pay  status.  In  order 
to  have  Option  A  as  an  employee  after 
the  date  of  this  cancellation,  an 
employee  must  specifically  elect  the 
coverage  by  filing  the  Life  Insurance 
Election  with  his/her  employing  office 
subject  to  the  provisions  of  §  870.504(a) 
or  S  870.506(b). 

(d)  Optional  insurance  is  effective  the 
1st  day  an  employee  actually  enters  on 
duty  in  pay  status  on  or  after  the  day  the 
employing  office  receives  the  election. 

(e)  For  an  employee  whose  Optional 
insiuance  stopped  for  a  reason  other 
than  a  waiver,  the  insurance  is 
reinstated  on  the  1st  day  he/she  actually 
enters  on  duty  in  pay  status  in  a 
position  in  which  he/she  again  becomes 
eligible. 

{S70J06    Optionai  Insurance:  waiver/ 
cancellation  of  insurance. 

(a)  An  insured  individual  may  cancel 
entirely  any  type  of  Optional  insiuance, 
or  reduce  the  niunber  of  multiples  of 
his/her  Option  B  insurance,  at  any  time 
by  filing  a  waiver  of  Optional  insurance 
coverage.  An  employee  files  with  the 
employing  office.  An  annuitant  files 
wiUi  OPM  or  other  office  that 
administers  his/her  retirement  system.  If 
still  employed,  a  compensationer  files 
with  the  employing  office,  and  if  not 
still  employed,  with  OPM.  Exception: 
an  individual  who  has  assigned  his/her 
insurance  under  subpart  I  of  this  part 
cannot  cancel  Option  A  or  Option  B 
coverage. 

(b)  A  cancellation  of  Optional 
insurance  becomes  effective,  and 
Optional  insurance  stops,  at  the  end  of 
the  pay  period  in  which  the  waiver  is 
properly  filed.  Exception:  if  Option  C  is 
cancelled  because  there  are  no  eligible 
fomily  members,  the  effective  date  is 
retroactive  to  the  end  of  the  pay  period 


in  which  there  stopp>ed  being  any 
eligible  family  members. 

[c]  A  waiver  of  Optional  insurance 
remains  in  efifect  until  it  is  cancelled  as 
provided  in  §  870.506. 

$870,506    Optionai  insurance:  canoeWng  a 
waiver. 

(a)  When  there  is  a  change  in  family 
circumstances.  (1)  A  waiver  of  Option  A 
cannot  be  cancelled  due  to  a  change  in 
family  circumstances. 

(2)  An  employee  who  has  waived 
Option  B  coverage  may  elect  it.  and  an 
employee  who  has  Option  B  of  fewer 
than  five  multiples  of  annual  pay  may 
increase  the  number  of  multiples,  upon 
his/her  marriage  or  divorce,  upon  a 
spouse's  death,  or  upon  acquiring  an 
eligible  child. 

^)  The  number  of  multiples  of  Option 
B  coverage  that  an  employee  can  obtain 
or  add  (which  can't  exceed  a  total  of 
five)  is  limited  to  the  following: 

(i)  For  marriage,  the  number  of 
additional  family  members  (spouse  and 
eligible  children)  acquired  with  the 
marriage; 

(ii)  For  acquisition  of  children,  the 
number  of  eligible  children  acquired: 
and 

(iii)  For  divorce  or  death  of  a  spouse, 
the  total  number  of  eligible  children  of 
the  employee. 

(4)  An  employee  who  has  waived 
Option  C  coverage  may  elect  it  upon 
his/her  marriage  or  upon  acquiring  an 
eligible  child.  An  employee  may  also 
elect  Option  C  coverage  upon  divorce  or 
death  of  a  spouse  if  the  employee  has 
any  eligible  children. 

(5)(i)  The  employee  must  file  an 
election  under  paragraph  (a)(2)  or  (a)(4) 
of  this  section  with  the  employing 
office,  in  a  manner  designated  by  OPM, 
along  with  proof  of  the  event,  no  later 
than  60  days  following  the  date  of  the 
event  that  permits  the  election;  the 
employee  may  instead  file  the  election 
before  the  event  and  provide  proof  no 
later  than  60  days  following  the  event 

(ii)  This  60-day  time  limit  may  be 
extended  if  the  individual  isn't  serving 
in  a  covered  position  on  the  date  of  the 
event  or  if  the  individual  separates  from 
covered  service  prior  to  the  end  of  the 
60-day  time  limit  This  extension  cannot 
exceed  the  31 -day  time  limit  for  electing 
insurance  following  employment  in  a 
covered  position  or,  for  an  election 
tmder  paragraph  (a)(4)  of  this  section, 
the  31-day  period  following  the  1st  day 
on  which  the  individual  becomes 
eligible  to  cancel  a  waiver  of  Basic 
insurance. 

(6)(i)  The  effective  date  of  Option  B 
insurance  elected  under  paragraph  (a)(1) 
of  this  section  is  the  1st  day  the 
employee  actually  enters  on  duty  in  pay 
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status  on  or  after  the  day  the  employing 
office  receives  the  election. 

(ii)  The  effective  date  of  Option  C 
insurance  elected  under  this  paragraph 
is  the  day  the  employing  office  receives 
the  election,  or  the  date  of  the  event, 
whichever  is  later. 

(b)  When  there  is  no  change  in  family 
circumstances.  (1)  An  employee  who 
has  waived  Option  A  or  (Dption  B 
coverage  may  elect  it  if: 

(i)  At  least  1  year  has  passed  since  the 
effective  date  of  the  waiver,  and 

(ii)  He/she  provides  satisfactory 
medical  evidence  of  insurability.        , 

(2)  An  employee  who  has  Option  B 
coverage  of  fewer  than  five  multiples  of 
annual  pay  may  increase  the  number  of 
multiples  if: 

(i)  At  least  1  year  has  passed  since  the 
effective  date  of  his/her  last  election  of 
fewer  than  five  multiples  (including  a 
reduction  in  the  number  of  multiples), 
and 

(ii)  He/she  provides  satisfectoiy 
medical  evidence  of  insiuability. 

(iii)  The  requirement  for  at  least  1 
year  to  have  passed  since  the  effective 
date  of  the  last  election  doesn't  apply 
when  an  employee  elected  fewer  thim 
five  multiples  because  of  the  limitation 
imder  paragraph  (a)(3)  of  this  section. 

(3)  A  waiver  of  Option  C  cannot  be 
cancelled  without  a  change  in  family 
circumstances,  unless  authorized  during 
an  open  eiux>llment  period. 

(c)  OFEGU  reviews  the  request  filed 
by  an  employee  who  has  complied  with 
paragraph  (b)  of  this  section  and  decides 
whether  to  approve  it  The  Optional 
insiuance  is  effiective  when,  after 
OFEGLI's  approval,  the  employee 
actually  enters  on  duty  in  pay  status  in 

a  position  in  which  he/she  is  eligible  for 
insurance  and  files  a  Life  Insurance 
Election.  If  the  employee  doesn't  enter 
on  duty  in  pay  status  within  31  days 
following  the  date  of  OFEGLI's 
approval,  the  approval  is  automatically 
revoked  and  the  employee  does  not 
have  the  Optional  insurance  requested. 

(d)  If  an  employee  waived  Option  A 
insurance  on  or  before  February  28, 
1981,  the  waiver  was  automatically 
cancelled  effective  on  the  1st  day  the 
employee  entered  on  duty  in  pay  status 
on  or  after  April  1,  1981.  Option  A  was 
effective  on  the  date  of  the  waiver's 
cancellation,  if  the  employee  filed  an 
election  of  Option  A  during  the  March 
1, 1981,  through  March  31, 1981,  open 
enrollment  period.  If  the  employee 
didn't  file  the  election  with  his/her 
employing  office  during  the  March  1981 
open  enrollment  period,  the  employee  is 
considered  to  have  waived  Option  A  on 
March  31,  1981. 

(e)  When  an  employee  who  has  been 
separated  hrom  service  for  at  least  180 


days  is  reinstated  on  or  after  April  1, 
1981,  a  previous  waiver  of  Optional 
insiuance  is  automatically  cancelled,  as 
follows: 

(1)  An  employee  who  retiuned  to 
service  between  April  1. 1981.  and 
December  8, 1983,  after  a  180-day  break 
in  service  was  permitted  to  elect  any 
form  of  Optional  insurance  by  applying 
to  his/her  employing  office  before 
March  7, 1984. 

(2)  An  employee  who  returns  to 
service  after  December  8, 1983, 
following  a  180-day  break  in  service 
may  elect  any  form  of  Optional 
insurance  by  applying  to  his/her 
employing  office  within  31  days  after 
reinstatement.  Coverage  is  effective  on 
the  1st  day  the  employee  actually  enters 
on  duty  in  pay  status  in  a  position  in 
which  he/she  is  eligible  for  insurance 
on  or  after  the  date  the  employing  office 
receives  the  election.  If  the  employee 
doesn't  file  a  Life  Insurance  Election,  in 
a  manner  designated  by  OPM,  within 
the  31-day  period,  the  employee  is 
considered  to  have  waived  Optional 
insiuance.  However,  an  employee  who 
fails  to  file  during  the  31 -day  period  due 
to  reasons  beyond  his/her  control  may 
enroll  belatedly  under  the  conditions 
stated  in  §  870.504(a)(3). 

(f)  An  annuitant  or  compensationer  is 
not  eligible  to  cancel  a  waiver  of  any 
type  of  Optional  insurance  or  to 
increase  multiples  of  Option  B  under 
this  section. 

1870.507    Open  anroHment  periodt. 

(a)  There  are  no  regularly  scheduled 
open  enrollment  periods  for  life 
insurance.  Open  enrollment  periods  are 
held  only  when  specifically  scheduled 
by  OPM. 

(b)  During  an  open  enrollment  period, 
unless  OPM  announces  otherwise, 
eligible  employees  may  cancel  their 
existing  waivers  of  Basic  and/or 
Optional  insurance  by  electing  the 
insurance  in  a  manner  designated  by 
OH^. 

(c)(1)  OPM  sets  the  effective  date  for 
all  insurance  elected  during  an  open 
enrollment  period.  The  newly  elected 
insurance  is  effective  on  the  1st  day  of 
the  first  pay  period  which  begins  on  or 
after  the  OPM-established  date  and 
which  follows  a  pay  period  during 
which  the  employee  was  in  pay  and 
duty  status  for  at  least  32  hours,  unless 
OPM  announces  otherwise. 

(2)  A  part-time  em{^oyee  must  be  in 
pay  and  duty  status  for  one-half  the 
regularly  scheduled  tour  of  duty  shown 
on  his/her  current  Standard  Form  50  for 
newly  elected  coverage  to  become 
effiective,  unless  OPM  announces 
otherwise. 


(3)  An  employee  who  has  no  regularly 
scheduled  tour  of  duty  or  who  is 
employed  on  an  intermittent  basis  must 
be  in  pay  and  duty  status  for  one-half 
the  hours  customarily  worked  before 
newly  elected  coverage  can  become 
effiective,  unless  OPM  announces 
otherwise.  For  the  purpose  of  this 
paragraph,  emplojdng  offices  can 
determine  the  number  of  hours 
customarily  worked  by  averaging  the 
number  of  hours  worked  in  the  most 
recent  calender  year  quarter  prior  to  the 
start  of  the  open  enrollment  period. 

(d)  Within  6  months  after  an  open 
enrollment  period  ends,  an  employing 
office  may  determine  that  an  employee 
was  unable,  for  reasons  beyond  his/her 
control,  to  cancel  an  existing  waiver  by 
electing  to  be  insured  during  the  open 
enrollment  period.  In  this  case,  if  tiie 
employee  wants  coverage,  he/she  must 
submit  an  election  within  31  days  after 
being  notified  of  the  determination. 
Coverage  is  retroactive  to  the  first  pay 
period  which  begins  on  or  after  the 
effective  date  set  by  OPM  and  which 
follows  a  pay  period  during  which  the 
employee  was  in  pay  and  duty  status  for 
at  least  32  hours,  unless  OPM 
announces  otherwise.  If  the  employee 
doesn't  file  an  election  within  this  31- 
day  time  limit,  he/she  will  be 
considered  to  have  waived  coverage. 

f870J08    NonpayslMus. 

(a)  An  employee  who  is  in  nonpay 
status  is  entitled  to  continue  life 
insurance  for  up  to  1 2  months.  No 
premium  payments  are  required,  unless 
the  employee  is  receiving 
compensation. 

(b)  If  an  insured  employee  who  is 
entided  to  free  insurance  while  in 
nonpay  status  accepts  a  temporary 
appointment  to  a  position  in  which  he/ 
she  would  normally  be  excluded  from 
insurance,  the  insurance  continues.  The 
amount  of  Basic  insurance  is  based  on 
whichever  position's  salary  is  higher. 
Withholdings  are  made  bom  the 
employee's  pay  in  the  temporary 
position. 

(c)  If  an  insured  employee  goes  on 
leave  without  pay  (LWOP)  to  serve  as  a 
full-time  officer  or  employee  of  an 
employee  organization,  within  60  days 
of  the  start  of  the  LWOP  he/she  may 
elect  to  continue  life  insurance.  The 
insurance  continues  for  the  length  of  the 
appointment,  even  if  the  LWOP  lasts 
longer  than  12  months.  The  employee 
must  pay  to  the  employing  office  the 
full  cost  of  Basic  and  Optional 
insurance.  There  is  no  Government 
contribution  for  these  employees. 

(d)  If  an  insured  employee  goes  on 
LWOP  while  assigned  to  a  State 
govemmoit,  local  government,  or 
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institution  of  higher  education,  life 
insurance  continues  for  the  length  of  the 
assignment,  even  if  the  LWOP  Lasts 
longer  than  12  months.  The  employee 
must  pay  his/her  premiums  to  the 
Federal  agency  on  a  current  basis.  The 
agency  must  continue  to  pay  its 
contribution  as  long  as  the  employee 
makes  his/her  payments. 

S  870.509    Transtars  to  intamatlonal 
organlatlons. 

An  employee  transferred  to  an 
international  organization  may  continue 
life  insurance  coverage  as  provided  in  5 
U.S.C.  3582.  Regulations  governing 
these  transfers  are  in  part  352  of  this 
title. 

Subpart  P— Tenninatlon  and 
Conversion 

%  870.601    TerminMion  of  Basic  Insurano*. 

(a)  Except  as  provided  in  §  870.701, 
the  Basic  insurance  of  an  insured 
employee  stops  on  the  date  he/she 
separates  from  service,  subject  to  a  31- 
day  extension  of  coverage. 

Cb]  The  Basic  insurance  of  an 
employee  who  separates  from  service 
after  meeting  the  requirement  for  an 
immediate  annuity  under 
§  842.204(a)(1)  of  this  title  and  who 
postpones  receiving  the  annuity,  as 
provided  by  §  842.204(c)  of  this  title, 
stops  on  the  date  he/she  separates  from 
service,  subject  to  a  31 -day  extension  of 
coverage. 

(c)  The  Basic  insurance  of  an  insured 
employee  who  moves  without  a  break  in 
service  to  a  position  in  which  he/she  is 
excluded  from  life  insurance  stops  on 
his/her  last  day  in  the  former  position, 
subject  to  a  31-day  extension  of 
coverage. 

(d)(1)  Except  as  provided  in  §870.701, 
the  Basic  insurance  of  an  insured 
employee  who  is  in  nonpay  status  stops 
on  the  date  the  employee  completes  12 
months  in  nonpay  status,  subject  to  a 
31-day  extension  of  coverage.  The  12 
months'  nonpay  status  may  be  broken 
by  periods  of  less  than  4  consecutive 
months  in  pay  status.  If  an  employee 
has  at  least  4  consecutive  months  in  pay 
status  after  a  period  of  nonpay  status, 
he/she  is  entitled  to  begin  the  12 
months'  continuation  of  Basic  insurance 
again.  If  an  employee  has  used  up  his/ 
her  1 2  months'  continuation  in  nonpay 
status  and  returns  to  duty  for  less  thian 
4  consecutive  months,  his/her  Basic 
insurance  stops  on  the  32nd  day  after 
the  last  day  of  the  last  pay  period  in  pay 
status. 

(2)  For  the  purpose  of  paragraph  (d)(1) 
of  this  section,  4  consecutive  months  in 
pay  status  means  any  4-month  period 
during  which  the  employee  is  in  pay 


statiis  for  at  least  part  of  each  pay 
period. 

(3)  For  the  purpose  of  paragraph  (d)(1) 
of  this  section,  an  individual  who  is 
entitled  to  benefits  under  part  353  of 
this  chapter  is  considered  to  be  an 
employee  in  nonpay  status. 

$870,602    Tarmlnstlon  of  Optional 
Inauiance. 

(a)  The  Optional  insiirance  of  an 
insured  employee  stops  when  his/her 
Basic  insurance  stops,  subject  to  the 
same  31-day  extension  of  coverage. 

(b)  The  Optional  insurance  of  an 
employee  who  separates  from  service 
after  meeting  the  requirement  for  an 
immediate  annuity  under 

§  842.204(a)(1)  of  this  title  and  who 
postpones  receiving  the  annuity,  as 
provided  by  §  842.204(c)  of  this  title, 
stops  on  the  date  he/she  separates  from 
service,  subject  to  a  31-day  extension  of 
coveiage. 

(c)  Ifan  insured  employee  isn't 
eligible  to  continue  Optional  coverage 
as  an  annuitant  or  compensationer  as 
provided  by  §870.701.  the  Optional 
insurance  stops  on  the  date  that  his/her 
Basic  insurance  is  continued  or 
reinstated  under  the  provisions  of 
§870.701,  subject  to  a  31-day  extension 
of  coverage. 

(d)  If,  at  the  time  of  an  individual's 
election  of  Basic  insurance  during 
receipt  of  annuity  or  compensation,  he/ 
she  elects  no  Basic  life  insurance  as 
provided  by  §  870.702(a)(1),  the 
Optional  insurance  stops  at  the  end  of 
the  month  in  which  the  election  is 
received  in  OPM,  subject  to  a  31-day 
extension  of  coverage. 

(e)  Except  as  provided  in  §  870.405, 
Optional  insurance  stops,  subject  to  a 
31-day  extension  of  coverage,  at  the  end 
of  the  pay  period  in  which  it's 
determined  that  an  individual's  periodic 
pay,  compensation,  or  annuity,  ^er  all 
other  deductions,  isn't  enough  to  cover 
the  full  cost  of  the  Optional  insurance. 
If  an  individual  has  more  than  one  type 
of  Optional  insurance  and  his/her  pay, 
compensation,  or  annuity  is  sufficient  to 
cover  some  but  not  all  of  the  insurance. 
Option  C  terminates  first,  followed  by 
Option  A,  and  then  the  multiples  of 
Option  B. 

§870.603    Conversion  of  Basic  and 
Optional  insurance. 

(a)(1)  When  group  coverage 
terminates  for  any  reason  other  than 
voluntary  cancellation,  an  employee 
may  apply  to  convert  all  or  any  part  of 
his/her  Basic  and  Optional  insurance  to 
an  individual  policy;  no  medical 
examination  is  required.  The  premiums 
for  the  individual  policy  are  biased  on 
the  employee's  age  and  class  of  risk.  An 


employee  is  eligible  to  convert  the 
policy  only  if  he/she  doesn't  return, 
within  3  calendar  days  from  the 
terminating  event,  to  a  position  covered 
under  the  group  plan.  If  instuance  has 
been  assigned  under  subpart  I  of  this 
part,  it  is  the  assignee(s),  not  the 
employee,  who  has(have)  the  right  to 
convert 

(2)  The  employing  agency  must  notify 
the  employee/assignee(s)  of  the  loss  of 
coverage  and  the  right  to  convert  to  an 
individual  policy  ei^ier  before  or 
immediately  after  the  event  causing  the 
lo^  of  coverage. 

(3)  The  employee/assignee(s)  must 
submit  the  request  for  conversion 
information  to  OFEGLI.  It  must  be 
postmarked  within  31  days  following 
the  date  of  the  terminating  event  or 
within  31  days  of  the  date  the 
employee/assignee  received  the  notice 
of  loss  of  group  coverage  and  right  to 
convert,  whichever  is  later. 

(4)  An  employee/assignee  who  feils  to 
use  his/her  conversion  right  within  31 
days  after  receiving  notice  of  the  right 
to  convert  or  within  31  days  of  the 
terminating  event,  whichever  is  later,  is 
considered  to  have  refused  coverage, 
unless  OFEGLI  determines  the  feilure 
was  for  reasons  beyond  the  employee's 
control,  as  described  in  paragraph  (a)(5) 
of  this  section. 

(5)  When  an  agency  fails  to  provide 
the  notification  requked  in  paragraph 
(a)(2)  of  this  section,  or  the  employee/ 
assignee  fails  to  request  conversion 
information  within  the  time  limit  set  In 
paragraph  (a)(3)  of  this  section  for 
reasons  beyond  his/her  control,  the 
employee  may  make  a  belated  request 
by  writing  to  OFEGLI.  The  employee/ 
assignee  must  make  the  request  within 
6  months  after  becoming  eligible  to 
convert  the  insurance.  The  employee/ 
assignee  must  show  that  he/she  wasn't 
notified  of  the  loss  of  coverage  and  the 
right  to  convert  and  was  not  otherwise 
aware  of  it  or  that  he/she  was  unable  to 
convert  to  an  individual  policy  for 
reasons  beyond  his/her  control.  OFEGLI 
will  determine  if  the  employee/assignee 
is  eligible  to  convert.  If  the  request  is 
approved,  the  employee  must  convert 
within  31  days  of  that  determination. 

(b)  The  individual  conversion  policy 
is  effective  the  day  after  the  group 
coverage  ends.  The  employee/assignee 
must  pay  the  premiums  for  any  period 
retroactive  to  that  date. 

(c)  The  31-day  extension  of  coverage 
provided  under  this  subpart  does  not 
depend  upon  timely  notification  of  the 
right  to  convert  to  an  individual  policy. 
The  extension  cannot  be  continued 
beyond  31  days. 
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Subpart  G— Annuitants  and 
Compensationers 

f  870.701    Eligibility  for  life  Insurance. 

(a)  When  an  insured  employee  retires, 
Basic  life  insurance  (but  not  accidental 
death  and  dismemberment)  continues  or 
is  reinstated  if  he/she: 

(1)  Is  entitled  to  retire  on  an 
immediate  annuity  under  a  retirement 
system  for  civilian  employees,  including 
the  retirement  system  of  a 
nonappropriated  fund  instrumentality 
of  the  Department  of  Defense  or  the 
Coast  Guard; 

(2)  Was  insured  for  the  5  years  of 
service  immediately  before  the  date  the 
annuity  starts,  or  for  the  full  period(8)  of 
service  during  which  he/she  was 
eligible  to  be  insured  if  less  than  5 
years;  and 

(3)  Has  not  converted  to  an  individual 
policy  as  described  in  §  870.603.  If  it  is 
determined  that  an  individual  is  eligible 
to  continue  the  group  coverage  as  an 
annuitant  after  he/she  has  already 
converted  to  an  individual  policy,  the 
group  enrollment  may  be  reinstated.  If 
the  individual  wants  the  group  coverage 
reinstated,  the  conversion  policy  must 
be  voided,  the  group  policy  must  be 
reinstated  retroactively,  and  the 
premiums  already  paid  on  the 
conversion  policy  must  be  refunded  to 
the  individual. 

(b)  Following  separation  or  the 
completion  of  12  months'  nonpay 
status,  a  compensationer 's  Basic  life 
insurance  (but  not  accidental  death  and 
dismemberment)  continues  or  is 
reinstated  if  he/she: 

(1)  Has  been  insured  for  the  5  years 

of  service  immediately  before  the  date  of 
entitlement  to  compensation,  or  for  the 
full  period(s)  of  service  during  which 
he/she  was  eligible  to  be  insured  if  less 
than  5  years;  and 

(2)  Has  not  converted  to  an  individual 
policy  as  described  in  §  870.603.  If  it  is 
not  determined  that  an  individual  is 
eligible  to  continue  the  group  coverage 
as  a  compensationer  until  after  he/she 
has  converted,  the  group  enrollment 
may  be  reinstated.  If  the  individual 
wants  the  group  coverage  reinstated,  the 
conversion  policy  must  be  voided,  the 
group  policy  must  be  reinstated 
retroactively,  and  the  premiums  already 
paid  on  the  converaion  policy  must  be 
refunded  to  the  individual. 

(c)  An  individual  who  meets  the 
requirements  under  paragraphs  (a)  or  (b) 
of  this  section  or  §  870.706  for 
continuation  or  reinstatement  of  life 
insurance  must  complete  an  election,  in 
a  manner  designated  by  OPM,  at  the 
time  entitlement  is  established.  For  the 
election  to  be  valid,  OPM  must  receive 
the  election  before  OPM  has  made  a 


final  decision  on  the  individual's 
application  for  annuity  or  supplemental 
annuity  or  an  individual's  request  to 
continue  life  insurance  as  a 
compensationer.  If  there  is  no  valid 
election,  OPM  considers  the  individual 
to  have  chosen  the  option  described  in 
paragraph  (a)(2)  of  §  870.702. 

(d)  If  the  annuity  or  compensation  of 
an  insured  individual  is  terminated,  or 
if  the  Department  of  Labor  finds  that  an 
insured  compensationer  is  able  to  return 
to  duty,  his/her  Basic  life  insurance 
held  as  an  annuitant  or  com{}ensationer 
stops  on  the  date  of  the  tennination  or 
finding.  There  is  no  31 -day  extension  of 
coverage  or  conversion  right. 

(e)(lT  An  annuitant  or  compensationer 
who  is  eligible  to  continue  or  have 
reinstated  Basic  insurance  is  also 
eligible  to  continue  or  have  reinstated 
Optional  insurance  if  he/she  meets  the 
same  coverage  requirements  for 
Optional  insurance  as  those  stated  in 
paragraph  (a)  or  (b)  of  this  section  for 
Basic  insurance. 

(2)  For  the  purpose  of  continuing 
insurance  as  an  annuitant  or 
compensationer,  an  employee  is  not 
considered  to  have  been  eligible  for 
Option  C  during  any  period  when  the 
employee  had  no  eligible  femily 
members. 

§870.702    Election  of  Basic  insurance. 

(a)  Unless  he/she  has  elected  a  Living 
Benefit,  an  individual  who  makes  an 
election  imder  §  870.701(c)  must  select 
one  of  the  following  options: 

(1)  Termination  of  the  insurance.  The 
individual's  insurance  stops  upon 
conversion  to  an  individual  policy  as 
provided  undor  §  870.603.  If  the 
individual  doesn't  convert  to  an 
individual  policy,  insurance  stops  at  the 
end  of  the  month  in  which  OPM  or  the 
employing  office  receives  the  election; 

(2)  Continuation  or  reinstatement  of 
Basic  insurance  with  a  maximum 
reduction  of  75  percent  during 
retirement.  Premiums  are  withheld  from 
annuity  or  compensation  (except  as 
provided  under  870.401(d)(1)).  The 
amount  of  Basic  Life  insiuuoce  in  force 
reduces  by  2  percent  of  the  BIA  each 
month  until  the  maximum  reduction  is 
reached.  This  reduction  starts  at  the 
beginning  of  the  2nd  month  after  the 
date  the  insurance  would  otherwise 
have  stopped  or  the  date  of  the  insured's 
65th  birthday,  whichever  is  later; 

(3)  Continuation  or  reinstatement  of 
Basic  insiuance  with  a  maximum 
reduction  of  50  percent  during 
retirement.  Premiimis  are  withheld  from 
annuity  or  compensation.  The  amount 
of  Basic  insurance  in  force  reduces  by 

1  percent  of  the  BIA  each  month  until 
the  maximum  reduction  is  reached.  This 


reduction  starts  at  the  beginning  of  the 
2nd  month  after  the  date  the  insurance 
would  otherwise  have  stopped  or  the 
date  of  the  insured's  65th  birthday, 
whichever  is  later;  or 

(4)  Continuation  or  reinstatement  of 
Basic  insurance  with  no  reduction  after 
age  65.  Premiums  are  withheld  from 
annuity  or  compensation. 

(b)(1)  Unless  an  employee  has  elected 
a  partial  Living  Benefit  under  subpart  K 
of  this  part  or  an  individual  has 
assigned  the  insurance  under  subpart  I 
of  this  part,  an  insured  individual  may 
cancel  an  election  under  paragraph 
(a)(3)  or  (a)(4)  of  this  section  at  any  time. 
The  amount  of  Basic  insurance 
automatically  switches  to  the  amount 
that  would  have  been  in  force  if  the 
individual  had  originally  elected  the  75 
percent  reduction.  This  revised  amoimt 
is  effective  at  the  end  of  the  month  in 
which  OPM  receives  the  request  to 
cancel  the  previous  election. 

(2)  If  an  individual  files  a  waiver  of 
insurance,  the  coverage  stops  without  a 
31-day  extension  of  coverage  or 
conversion  right.  This  is  e^9ctive  at  the  • 
end  of  the  month  in  which  OPM 
receives  the  waiver. 

(c)  Unless  be/she  chooses  to  terminate 
his/her  insurance,  an  employee  who  has 
elected  a  partial  Living  Benefit  must 
choose  the  no  reduction  election  under 
paragraph  (a)(4)  of  this  section.  He/she 
cannot  later  change  to  the  75  percoit 
reduction. 

(d)  If  an  employee  has  assigned  his/ 
her  insurance,  he/she  cannot  cancel  an 
election  under  paragraph  (a)(3)  or  (a)(4) 
of  this  section.  Only  the  assignee(s)  may 
cancel  this  election.  Exception:  if  the 
employee  elected  a  partial  Living 
Benefit  before  assigning  the  remainder 
of  his/her  insurance,  the  assignee(s) 
cannot  cancel  the  election  under 
paragraph  (a)(4)  of  this  section. 

f  870.703    Amount  of  life  insuranea. 

(a)(1)  The  amoimt  of  Basic  insurance 
an  aimuitant  or  compensationer  can 
continue  is  his/her  BLA  on  the  date 
insurance  would  otherwise  have 
stopped  because  of  separation  from 
service  or  completion  of  12  months  in 
nonpay  stattis.  The  amount  of  Basic 
insurance  in  force  is  the  BLA  minus  any 
reductions  applicable  under 
§  870.702(a). 

(2)  For  the  purpose  of  paying  benefits 
upon  the  death  of  an  insured  individual 
tinder  age  45  who  is  retired  or  receiving 
compensation,  the  BIA  will  be 
multiplied  by  the  appropriate  age  fector 
shown  in  §  870.202(c).  Exceptions: 

(i)  If  the  insured  individual  retired  or 
started  receiving  compensation  before 
October  10,  1980,  or 
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(11)  If  the  insured  individual  elected  a 
partial  Living  Benefit  as  an  employee 
under  subpart  K  of  this  part. 

(3)(i)  For  an  annuitant  or 
comp)ensationer  who  elected  a  partial 
Living  Benefit  as  an  employee,  the 
amount  of  Basic  insurance  be/she  can 
continue  is  the  post-election  BIA.  as 
shown  in  §  870.203(a)(2). 

(ii)  For  the  purpose  of  paying  benefits 
upon  the  death  of  an  insured  annuitant 
or  compensations  under  age  45  who 
elected  a  partial  Living  Benefit  as  an 
employee,  the  BL\  will  be  multiplied  by 
the  age  foctor  in  effect  on  the  date 
OFEGLI  received  the  completed  Living 
Benefit  application. 

(b)(1)  The  amount  of  Option  A 
coverage  an  annuitant  or 
compensationer  can  continue  is  the 
amount  in  force  on  the  date  insurance 
would  otherwise  stop. 

(2)  An  annuitant's  or 
compensationer's  Option  A  coverage 
reduces  by  2  percent  a  month  up  to  a 
mayimiim  reduction  of  75  percent  This 
reduction  starts  at  the  beginning  of  the 
2nd  month  after  the  date  the  insurance 
would  otherwise  have  stopped  or  the 
date  of  the  insured's  65th  birthday, 
whichever  is  later. 

(cMl)  The  number  of  multiples  of 
Option  B  coverage  an  annuitant  or 
compensationer  can  continue  is  the 
smallest  number  of  multiples  in  force 
during  the  applicable  period  of  service 
required  to  continue  C)ption  B. 

(2)  Each  multiple  of  an  annuitant's  or 
compensationer's  Option  B  coverage 
reduces  by  2  percent  a  month.  This 
reduction  starts  at  the  beginning  of  the 
2nd  month  after  the  date  the  insurance 
would  otherwise  have  stopped  or  the 
insured's  65th  birthday,  whichever  is 
later.  At  12:00  noon  on  the  day  before 
the  50th  reduction,  the  insurance  stops, 
with  no  extension  of  coverage  or 
conversion  right. 

(d)  The  amount  of  an  aimuitant's  or 
compensationer's  Option  C  coverage  on 
each  family  member  reduces  by  2 
percent  a  month.  This  reduction  starts  at 
the  beginning  of  the  2nd  month  after  the 
date  the  insurance  would  otherwise 
have  stopped  or  the  annuitant's  or 
compensationer's  65th  birthday, 
whichever  is  later.  At  12:00  noon  on  the 
day  before  the  50th  reduction,  the 
insurance  stops,  with  no  extension  of 
coverage  or  conversion  right. 

(e)(lT  Judges  retiring  under  28  U.S.C. 
371  (a)  and  (b),  28  U.S.C.  372(a),  and  26 
U.S.C.  7447  are  considered  employees 
under  the  FEGLI  law.  Basic  and 
Optional  insurance  for  these  judges 
continues  without  interruption  or 
reduction  upon  retirement 

(2)  If  a  judge  chooses  to  receive 
compensation  instead  of  an  annuity. 


his/her  Basic  and  Optional  insurance 
reduces  as  stated  in  S  870.702  and 
paragraphs  (b),  (c),  and  (d)  of  this 

section. 

f  87a704    Reinatalemenl  o(  life  insurance. 

(a)  An  aimuitant  whose  disability 
aimuity  terminates  because  he/she 
recovers  from  the  disability  or  because 
his/her  earning  capacity  returns,  and 
whose  disability  annuity  is  later 
restored  under  5  U.S.C  8337(e)  (after 
E>ecember  31, 1983),  may  elect  to 
resume  the  Basic  insurance  held 
immediately  before  his/her  disability 
annuity  terminated.  OPM  must  receive 
the  election  within  60  days  after  OPM 
mails  a  notice  of  insurance  eligibility 
and  an  election  form. 

(b)  An  annuitant  described  in 
paragraph  (a)  of  this  section  may  elect 
to  resume  any  Optional  insurance  held 
immediately  before  the  annuity 
terminated  if: 

(1)  He/she  has  made  an  election  imder 
paragraph  (a)  of  this  section;  and 

(2)  OPM  receives  the  election  within 
60  days  after  OPM  mails  a  notice  of 
insurance  eligibility  and  an  election 
form. 

(c)  Basic  and  Optional  insiuance 
reinstated  under  paragraphs  (a)  and  (b) 
of  this  section  is  effective  on  the  1st  day 
of  the  month  after  the  date  OPM 
receives  the  election.  Any  applicable 
annuity  withholdings  are  also  reinstated 
on  the  1st  day  of  the  month  after  OPM 
receives  the  election. 

(d)  The  amounts  of  Basic  and 
Optional  insurance  reinstated  under 
paragraphs  (a)  and  (b)  of  thii  section  are 
the  amoiuits  that  would  have  been  in 
force  if  the  individuals's  annuity  hadn't 
terminated. 

1870.705    Raemptoyed  annuitants. 

(a)(1)  If  an  insured  annuitant  is 
appointed  to  a  position  in  which  he/she 
is  eligible  for  insurance,  the  amount  of 
his/her  Basic  life  insurance  as  an 
annuitant  (and  any  applicable  annuity 
withholdings)  is  suspended  on  the  day 
before  the  1st  day  in  pay  status  under 
the  appointment,  unless  the  reemployed 
annuitant  waives  all  insurance  coverage. 
The  Basic  insurance  benefit  payable 
upon  the  death  of  a  reemployed 
annuitant  who  has  Basic  insurance  in 
force.as  an  employee  can't  be  less  than 
the  benefit  which  would  have  been 
payable  if  the  individual  hadn't  been 
reemployed. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Basic  insurance 
obtained  as  an  employee  stops  with  no 
31-day  extension  of  coverage  or 
conversion  right,  on  the  date 
reemployed  terminates.  Any  suspended 
Basic  insurance  (and  any  applicable 


aimuity  withholdings)  is  reinstated  on 
the  day  following  termination  of  the 
reemployment. 

(b)  Basic  insurance  obtained  during 
reemployment  can  be  continued  after 
the  reemployment  terminates  if: 

(1)  The  annuitant  qualifies  for  a 
supplemental  annmty  at  receives  a  new 
retirement  right; 

(2)  He/she  nas  had  Basic  insurance  as 
an  employee  for  at  least  5  years  of 
service  immediately  before  separation 
from  reemployment  or  for  the  fiill 
period(s)  during  which  such  coverage 
was  available  to  him/her,  whichever  is 
less;  and 

(3)  He/she  doesn't  convert  to 
nongroup  insiuance  when  Basic 
insurance  as  an  employee  would 
otherwise  terminate. 

(c)  If  the  Basic  insurance  obtained 
during  reemployment  is  continued  as 
provided  in  paragraph  (b)  of  this 
section,  any  suspended  Basic  life 
insurance  stops,  with  no  31-day 
extension  of  coverage  or  conversion 
right 

(d)  (1)  An  annuitant  appointed  to  a 
position  in  which  he/she  is  eligible  for 
Basic  insurance,  is  also  eligible  for 
Optional  insurance  as  an  employee, 
unless  he/she  has  on  file  an  uncancelled 
waiver  of  Basic  or  Optional  insurance. 

(2)  If  the  individual  has  Option  A  or 
C  as  an  annuitant,  that  insurance  (and 
applicable  aimuity  withholdings)  is 
suspended  on  the  day  before  bis/her  Ist 
day  in  pay  status  under  the 
ap{>ointment  Unless  he/she  waives 
Ciption  A  or  C  (or  waives  Basic 
insurance),  he/she  obtains  Option  A  or 
C  as  an  employee. 

(3)  If  the  individual  has  Option  B  as 
an  annuitant,  that  insurance  (and 
applicable  annuity  withholdings) 
continues  as  if  the  individual  weren't 
reemployed,  unless: 

(i)  The  individual  files  with  his/her 
employing  office  an  election  of  Option 
B,  in  a  manner  designated  by  OPM, 
within  31  days  after  the  date  of 
reemployment,  in  this  case  Option  B 
(and  applicable  annuity  withholdings) 
as  an  annuitant  is  suspended  on  the 
date  that  Option  B  as  an  employee 
becomes  effective;  or 

(ii)  The  individual  waives  Basic 
insurance. 

(4)  The  Option  B  benefit  payable  upon 
the  death  of  a  reemployed  annuitant  is 
the  amount  in  effect  as  an  annuitant, 
unless  he/she  elected  to  have  Option  B 
as  an  employee. 

(5)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  Optional 
insurance  obtained  as  an  employee 
stops,  with  no  31 -day  extension  of 
conversion  right,  on  the  date 
reemployment  terminates.  The  amount 
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of  suspended  Optional  insurance  which 
remains  in  force  after  applicable 
monthly  reductions  after  age  65  (and 
corresponding  withholdings)  is 
reinstated  on  the  day  after 
reemplo3^ment  terminates. 

(e)  Optional  life  insurance  obtained 
during  reemployment  may  be  continued 
after  the  reemployment  terminates  if  the 
annuitant 

(1)  Qualifies  for  a  supplemental 
annuity  or  receives  a  new  retirement 
right; 

(2)  Continues  his/her  Basic  life 
insurance  under  paragraph  (a)  (2),  (3),  or 
(4)  of  §870.702;  and 

(3)  Has  had  Optional  insurance  as  an 
employee  for  at  least  the  5  years  of 
service  immediately  before  separation 
from  reemployment  or  for  the  full 
period(s)  of  service  during  which  it  was 
available  to  him/her,  whichever  is  less. 

(f)  If  Optional  insurance  obtained 
during  reemployment  is  continued  as 
provided  in  paragraph  (e)  of  this 
section,  any  suspended  Optional 
insurance  stops,  with  no  31 -day 
extension  of  coverage  or  conversion 
right. 

(g)  If  a  reemployed  annuitant  waives 
life  insurance  as  an  employee,  the 
waiver  also  cancels  his/her  life 
insurance  as  an  annuitant 

f  870.706    MRA-plus-IO  annuitants. 

(a)  The  Basic  insurance  of  an 
individual  whose  coverage  terminates 
under  §  870.601(b),  and  who  meets  the 
requirements  for  continuing  Basic 
insurance  after  retirement  as  stated  in 
§  870.701(a),  resumes  on  the  starting 
date  of  annuity  or  on  the  date  OPM 
receives  the  application  for  annuity, 
whichever  is  later.  The  individual  must 
file  an  election  as  provided  in 

§  870.701(c)  so  that  OPM  receives  it 
within  60  days  after  OPM  mails  a  notice 
of  insurance  eligibility  and  an  election 
form. 

(b)  Optional  insurance  of  an 
individual  whose  coverage  terminates 
under  §  870.602(b),  and  who  meets  the 
requirements  for  continuing  Optional 
insurance  after  retirement  under 

§  870.701(e),  resumes  on  the  starting 
date  of  annuity  or  on  the  date  OPM 
receives  the  application  for  annuity, 
whichever  is  later. 

Subpart  H— Order  of  Precedence  and 
Designation  of  Beneficiary 

S870.801    Or«tor  of  precedence  and 
payment  of  benefits. 

(a)  Benefits  are  paid  according  to  the 
order  of  precedence  stated  in  5  U.S.C. 
8705(a),  as  follows: 

(1)  to  the  designated  beneficiary  (or 
beneficiaries); 


(2)  If  none,  to  the  widow(er); 

(3)  If  none,  to  the  child,  or  children 
in  equal  shares,  with  the  share  of  any 
deceased  child  going  to  his/her 
children; 

(4)  If  none,  to  the  parents  in  equal 
shares  or  the  entire  amount  to  the 
surviving  parent; 

(5)  If  none,  to  the  executor  or 
administrator  of  the  estate; 

(6)  If  none,  to  the  next  of  kin 
according  to  the  laws  of  the  State  in 
which  the  insured  individual  legally 
resided. 

(b)  If  an  insured  individual  provides 
in  a  valid  designation  of  beneficiary  for 
insurance  benefits  to  be  payable  to  the 
insured's  estate,  or  to  the  Ebcecutor, 
Administrator,  or  other  representative  of 
the  insured's  estate,  or  if  the  benefits 
would  otherwise  be  payable  to  the  duly 
appointed  representative  of  the 
insured's  estate  under  the  order  of 
precedence  specified  in  5  U.S.C. 
8705(a),  payment  of  the  benefits  to  the 
duly  appointed  representative  of  the 
insured's  estate  bus  recovery  by  any 
other  person. 

(c)  Option  A  and  B  insurance  in  force 
on  a  person  on  the  date  of  his/her  death 
is  paid,  on  receipt  of  a  valid  claim,  in 
the  same  order  of  precedence  and  under 
the  same  conditions  as  Basic  insurance. 
A  designation  of  beneficiary  for  Basic 
insurance  is  also  a  designation  of 
beneficiary  for  Options  A  and  B.  unless 
the  insured  individual  states  otherwise 
in  his/her  designation. 

(d)  Upon  the  death  of  an  insured 
fomily  member.  Option  C  benefits  are 
paid  to  the  employee,  aimuitant,  or 
compensationer  responsible  for 
withholdings  under  §  870.402(f),  except 
as  provided  in  paragraph  (e)  of  this 
section. 

(e)  If  an  employee,  annuitant  or 
compensationer  entitied  to  receive 
Option  C  benefits  dies  before  the 
benefits  are  paid,  the  Option  C  benefits 
are  paid  to  the  individual(s)  entitied  to 
receive  Basic  life  insurance  benefits 
under  the  statutory  order  of  precedence. 
However,  if  the  insurance  has  been 
assigned  in  accordance  with  subpart  I  of 
this  part,  any  prior  designations  of 
beneficiary  were  cancelled;  benefits  in 
this  instance  are  paid  under  the 
statutory  order  of  precedence,  starting 
with  the  second  on  the  list 

f  870.802    Designation  of  beneficiary. 

(a)  If  an  insured  individual  wants 
benefits  paid  differently  from  the  order 
of  precedence,  he/she  must  file  a 
designation  of  beneficiary.  A 
designation  of  beneficiary  cannot  be 
filed  by  anyone  other  than  the  insured 
individual.  Exception:  if  the  insurance 
has  been  assigned  under  subpart  I  of 


this  part,  the  insiired  individual  cannot 
designate  a  beneficiary;  only  the 
assignee(s)  can  designate  beneficiaries. 

(b)  A  designation  of  beneficiary  must 
be  in  writing,  signed  by  the  insured 
individual,  and  witnessed  and  signed  by 
two  (>eople.  The  employing  office  (or 
OPM,  in  the  case  of  an  individual 
receiving  an  annuity  or  compensation) 
must  receive  the  designation  before  the 
death  of  the  insured. 

(c)  A  designation,  change,  or 
cancellation  of  beneficiary  in  a  will  or 
any  other  document  not  witnessed  and 
filed  as  required  by  this  section  has  no 
legal  effect  with  respect  to  benefits 
under  the  chapter. 

(d)  A  witness  to  a  designation  of 
beneficiary  cannot  be  named  as  a 
beneficiary. 

(e)  Any  individual,  firm,  corporation, 
or  legal  entity  can  be  named  as  a 
beneficiary,  except  an  agency  of  the 
Federal  or  District  of  Columbia 
Government 

(f)  An  Insured  individual  (or  an 
assignee)  may  change  his/her 
beneficiary  at  any  time  without  the 
knowledge  or  consent  of  the  previous 
beneficiary.  This  right  cannot  be  waived 
or  restricted. 

(g)  (1)  A  designation  of  beneficiary  is 
automatically  cancelled  31  days  after 
the  individual  stops  being  insured. 

(2)  An  assignment  under  subpart  I  of 
this  part  automatically  cancels  an 
insured  individual's  designation  of 
beneficiary. 

(h)  An  insured  individual  may 
provide  that  a  designated  beneficiary  is 
entitied  to  the  insurance  benefits  only  if 
the  beneficiary  survives  him/her  for  a 
specified  period  of  time  (not  more  than 
30  days).  If  the  beneficiary  doesn't 
survive  for  the  specified  period, 
insurance  benefits  will  be  paid  as  if  the 
beneficiary  had  died  before  the  insured. 

f  870.803    Child  incapable  of  self-support 

(a)  When  it  receives  a  claim  for 
Option  C  benefits  because  of  the  death 
of  a  child  age  22  or  older,  OFEGLI 
determines,  based  on  whatever  evidence 
it  considers  necessary,  whether  the 
deceased  child  was  incapable  of  self- 
support  because  of  a  mental  or  physical 
disability  which  existed  before  the  child 
reached  age  22. 

(b)  If  an  employee  elects  Option  C 
under  §  870.506(a)  (3),  and  the 
opportimity  to  elect  is  based  solely  on 
the  acquisition  of  a  child  age  22  or 
older,  the  employee  must  submit  to  the 
employing  office,  at  the  time  of  malripg 
the  election,  a  doctor's  certificate  stating 
that  the  child  is  incapable  of  self- 
support  because  oia  physical  or  mental 
disability  which  existed  before  the  child 
reached  age  22  and  which  is  expected 
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to  continue  for  more  than  1  year.  The 
certificate  must  include  the  name  of  the 
child,  the  type  of  disability,  how  long  it 
has  existed,  and  its  expected  future 
course  and  duration.  The  certificate 
must  be  signed  by  the  doctor  and  show 
his/her  office  address. 

Subpart  I— Assignments  of  Life 
Insurance 

fSTOJOl    Assignmants  parmttlMl. 

(a)  (1)  Section  208  of  the  Bankruptcy 
Amendments  and  Federal  Judgeship  Act 
of  1984,  Pub.  L.  98-353  (98  Stat.  355), 
effective  July  10. 1984,  permits  Federal 
judges  to  inevocably  assign  their  FEGLI 
coverage  to  one  or  more  individuals, 
corporations,  or  trustees.  Section  4  of 
Pub.  L.  103-336  (108  Stat.  2661). 
efiiactive  October  3, 1994,  extended  this 
right  to  all  Federal  employees, 
annuitants,  and  compensationers. 

(2)  An  individual  may  assign 
ownership  of  all  life  insurance  under 
this  part,  except  Option  C  If  an 
individual  wishing  to  make  an 
assignment  owns  more  than  one  type  of 
coverage,  he/she  must  assign  all  the 
insurance;  an  individual  caiuiot  assign 
only  a  portion  of  the  coverage.  Option 
C  cannot  be  assigned. 

(b)  An  individual  cannot  name 
conditional  assignees  in  case  the 
primary  assignee  dies  before  the  insured 
individual. 

(c)  If  the  insurance  is  assigned  to  two 
or  more  individuals,  corporations,  or 
trustees,  the  insured  individual  must 
specify  percentage  shares,  ra^er  than 
dollar  amounts  or  types  of  insurance,  to 
go  to  each  assignee. 

(d)  If  an  individual  who  has  made  an 
assignment  later  elects  increased 
insurance  coverage  under  §  870.506  or 
during  an  open  enrollment  period,  the 
increased  coverage  is  considered 
included  in  the  already  existing 
assignment  The  right  to  increase 
coverage  remains  with  the  insured 
individual,  rather  than  transferring  to 
the  assignee. 

(e)  An  individual  who  assigns 
ownership  of  insurance  continues  to  be 
the  insured  individual,  but  the  assignee 
receives  those  rights  of  an  insured 
individual  that  are  specified  in  this  part. 

(f)  Once  assigned,  the  value  of  the 
insurance  increases  or  decreases 
automatically  as  provided  by  this  part 
Exception:  if  the  insiued  individual 
elected  a  Living  Benefit  before  assigning 
the  remainder  of  his/her  insurance,  the 
amount  of  Basic  insurance  does  not 
increase  or  decrease. 

(g)  An  insured  indNidual  who  has 
assigned  his/her  insurance  cannot  elect 
a  Living  Benefit;  nor  can  an  assignee 


elect  a  Living  Benefit  on  behalf  of  the 
insured  individual. 

(h)  An  insured  individual  who  has 
elected  a  Living  Benefit  under  subpart  K 
of  this  part  may  assign  the  remainder  of 
his/her  insurance.  The  assignment 
would  affect  Option  A.  Option  B,  and. 
for  an  employee  who  elected  a  partial 
Living  Benefit.  Basic  insurance. 

1870.902    Meking  an  assignmant 

To  assign  insurance,  an  insured 
individual  must  complete  an  approved 
assignment  form.  Only  the  insured 
individual  may  make  an  assignment;  no 
one  can  assign  on  behalf  of  an  insured 
individual.  The  individual  must  submit 
the  completed  and  signed  form  to  the 
employing  office  indicating  the  intent  to 
irrevocably  assign  all  ownership  of  the 
insurance;  the  form  must  also  he  signed 
by  2  witnesses.  (Assignments  submitted 
prior  to  November  28,  1986,  were 
accepted  without  an  approved 
assignment  form.) 


S870J03    Effacdvedaleofi 

An  assignment  under  this  subpart  is 
effective  on  the  date  the  employing 
office  receives  the  properly  completed, 
signed,  and  witnessed  assignment  form. 


fS70.904    Amount  of  I 

The  amount  of  insurance  is  the 
amount  of  the  insured  individual's 
Basic  insiu^nce,  plus  any  Option  A  and 
Option  B  coverage. 

fff70.M6    WlthhoMinga. 

Premium  withholdings  for  assigned 
insurance  are  withheld  firom  the  salary, 
annuity,  or  compensation  of  the  insuHBd 
individual,  as  provided  in  subpart  D  of 
this  part 

§870.906    CancelMkNt  of  Inauranoa. 

(a)  The  right  to  cancel  (or  reduce) 
insurance  transfers  to  the  assignee;  the 
insured  individual  cannot  cancel  (or 
reduce)  insurance  after  making  an 
assignment 

(b)  The  assignee  has  the  right  to 
cancel  insurance  according  to  the 
provisions  of  §§870,502  and  870.505. 
When  there  is  more  than  one  assignee, 
all  assignees  must  agree  to  the 
cancellation.  A  cancellation  of  Basic 
insurance  also  cancels  all  Optional 
insurance. 

1870.907   Tarminatton  and  conversion. 

(a)  Assigned  insurance  terminates 
under  the  conditions  stated  in  subpart  F 
of  this  part. 

(b)(lj  When  an  insured  individual's 
insurance  terminates,  an  assignee  has 
the  right  to  convert  all  or  part  of  the 
group  insurance  to  an  individual  policy 
on  the  insured  individual.  The 
conditions  stated  in  subpart  F  of  this 


part  apply  to  assignees  who  elect  to 
convert. 

(2)  When  there  is  more  than  one 
assignee,  each  assignee  has  the  right  to 
convert  all  or  part  of  his/her  share  of  the 
insurance.  Any  assignee  who  doesn't 
convert  loses  all  ownership  of  the 
insurance. 

(3)  When  there  is  more  than  one 
assignee,  the  maximum  amount  of 
insurance  eac\^  assignee  will  be  able  to 
convert  is  determined  by  the  dollar 
amount  corresponding  to  the  assignee's 
share  of  the  total  insurance.  This 
amount  will  be  rounded  up  to  the  next 
higher  thousand,  if  it's  not  already  an 
even  thousand  dollar  amount 

(4)  Premiums  for  converted  life 
insurance  are  based  on  the  insured 
individual's  age  and  class  of  risk  at  the 
time  the  conversion  policy  is  issued. 

(5)  The  employing  office  must  notify 
each  assignee  of  the  conversion  right  at 
the  time  the  assigned  group  Insurance 
tenninates. 

(c)  The  assignment  terminates  31  days 
after  the  insurance  terminates,  unless 
the  insured  individual  is  reemployed  in 
or  returns  to  a  position  in  which  he/she 
is  entitled  to  coverage  under  this 
chapter  within  31  days  after  the 
insurance  terminates. 

1870.906    Annuitants  and 

(a)  If  an  employee  assigns  Basic 
insurance  and  later  becomes  eligible  to 
continue  such  insurance  coverage  as  an 
annuitant  or  compensationer  as 
provided  in  §  870.701: 

(1)  At  the  time  he/she  retires  or 
becomes  eligible  as  a  compensationer, 
the  insured  individual  may  elect 
unreduced  or  partially  reduced 
insurance  coverage  as  provided  in 

§  870.702(a).  This  right  remains  with  the 
insured  individual  and  does  not  transfer 
to  the  assignee.  Exception:  if  the  insured 
individual  elected  a  partial  Living 
Benefit  as  an  employee  under  subpart  K 
of  this  part,  he/she  can  only  elect 
unreduced  insurance  coverage. 

(2)  After  the  individual  has  made  the 
election  described  in  ptuagraph  (a)(1)  of 
this  section,  the  assignee  (or,  if  more 
than  one,  all  of  the  assignees  acting 
together)  may,  at  any  time,  elect  to 
cancel  the  annuitant's  or 
compensationer's  election  of  increased 
coverage,  as  provided  in  §  870.702(b). 
The  right  to  cancel  the  election  transfsra 
to  the  assignee;  the  aimuitant  or 
compensationer  cannot  cancel  the 
election  after  making  an  assignment 
Exception:  if  the  individual  elected  a 
partial  Living  Benefit  as  an  employee 
under  subpart  K  of  this  part,  the 
assignee(s)  cannot  cancel  the  election  of 
unreduced  insurance  coverage. 
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(b)  When  more  than  one  assignee  has 
been  named,  at  the  time  the  insured 
individual  becomes  eligible  to  continue 
coverage  as  an  annuitant  or 
compensationer,  some  assignees  may 
choose  to  convert  their  part  of  the 
insurance,  while  others  may  choose  to 
continue  the  coverage  during  the 
insured  individual's  retirement  or 
receipt  of  compensation.  The  amoimt  of 
each  type  of  continued  insurance  is 
determined  by  the  total  percentage  of 
the  shares  of  the  assignees  who  choose 
to  continue  the  coverage. 

(c)(1)  When  an  annuitant  who  has 
assigned  his/her  insurance  is 
reemployed  in  a  position  in  which  he/ 
she  is  entiUed  to  life  insurance 
coverage,  the  coverage  he/she  acquires 
as  a  reemployed  annuitant  is  subject  to 
the  existing  assignment. 

(2)  The  right  of  a  reemployed 
annuitant  to  elect  Option  B  coverage  as 
an  employee  rather  than  as  an  annuitant 
imder  §  870.705(d)(3)  remains  with  the 
insiCTed  individual  and  does  not  transfer 
to  the  assignee.  Any  Option  B  coverage 
elected  as  an  employee  is  subject  to  the 
existing  assignment. 

f  870.900    Designations  and  changea  of 


(a)(1)  An  assignment  automatically 
cancels  an  insured  individual's  prior 
designation  of  beneficiary.  After  making 
an  assignment,  an  individual  cannot 
designate  a  beneficiary;  the  right  to 
designate  beneficiaries  transfera  to  the 
assignee. 

(2)  Each  assignee  may  designate  a 
beneficiary  or  beneficiaries  to  receive 
insurance  benefits  upon  the  death  of  the 
insured  individual  and  may  also  later 
change  the  beneficiaries.  An  assignee 
may  designate  himself/herself  the 
primary  beneficiary  and  name  another 
contingent  beneficiary(ies)  to  receive 
insurance  benefits  if  the  assignee  dies 
before  the  insured  individual. 

(b)  Benefits  for  assigned  insurance  are 
paid  to  the  assignee(s)  if  the  a8signee(s) 
did  not  designate  a  beneficiary. 

(c)  Benefits  for  assigned  insurance  are 
paid  to  an  assignee's  estate  if  the 
assignee  dies  before  the  insured 
individual  and: 

(1)  The  assignee  (or  the  assignee's 
heirs)  did  not  designate  a  beneficiary;  or 

(2)  The  assignee's  designated 
beneficiary  dies  before  the  insured 
individual. 

(d)  The  provisions  of  §  870.802  apply 
to  designations  of  beneficiary  made  by 
assignees. 

§870.910    Notification  of  current 


Each  assignee  and  each  beneficiary  of 
an  assignee  must  keep  the  office  where 


the  assignment  is  filed  informed  of  his/ 
her  current  address. 

SubfMirt  J— Benefits  for  United  States 
Hostages  in  Iraq  and  Kuwait  and 
Unilad  Statas  Hostages  Captured  In 
Lebanon 

§870.1001    Purpose. 

This  subpart  sets  forth  the  conditions 
.for  life  insurance  coverage  according  to 
the  provisions  of  section  599C  of  Pub. 
L.  101-513  (104  Stat.  2035). 

§870.1002    Definitions. 

In  this  subpart: 

Hostage  and  hostage  status  have  the 
meaning  set  forth  in  section  599C  of 
Pub.  L.  101-513  (104  Stat  2035). 

Pay  period  for  individuals  insured 
under  this  subpart  means  the  pay  period 
set  by  the  U.S.  Department  of  State. 

Period  of  eligibility  means  the  period 
beginning  on  ti^e  effective  date  set  forth 
in  §870.1004  and  ending  12  months 
after  hostage  status  ends  for  hostages  in 
Iraq  and  Kuwait  and  60  months  aftw 
hostage  status  ends  for  hostages 
captiired  in  Lebanon. 

§870.1003    Coverage  and  amount  of 
Insurance. 

(a)  An  individual  is  covered  under 
this  subpart  when  the  U.S.  Department 
of  State  determines  that  the  individual 
is  eligible  under  section  599C  of  Pub.  L. 
101-513  (104  Stat  2035). 

(b)(1)  The  amount  of  Basic  life 
insurance  for  these  individuals  is  the 
amount  specified  in  §  870.202,  subject 
to  the  applicable  conditions  stated  in 
this  subpart. 

(2)  The  BIA  under  §  870.202  is  the 
amount  of  the  payment  specified  in 
section  599C(b)(2)  of  Pub.  L.  101-513 
(104  Stat  2035),  rounded  to  the  next 
higher  $1,000,  plus  $2,000. 

(c)  Individuals  who  have  Basic 
insurance  under  this  section  also  have 
group  accidental  death  and 
dismemberment  insurance. 

(d)  Individuals  insured  by  this 
subpart  are  not  eligible  for  Optional 
insurance. 

(e)  Individuals  insured  by  this  subpart 
are  not  considered  employees  for  the 
purpose  of  this  part. 

(f)  Eligibility  for  insurance  under  this 
subpart  depends  on  the  availability  of 
funds  under  section  599C(e)  of  Pub.  L. 
101-513  (104  Stat  2035). 

§870.1004    Effective  dale  of  inauranoa. 

Insurance  under  this  subpart  was 
effective  on  August  2, 1990,  for  hostages 
in  Iraq  and  Kuwait  and  on  June  1. 1982, 
for  hostages  captiued  in  Lebanon, 
unless  the  U.S.  Department  of  State  sets 
a  later  date. 


§870.1005    Premiums. 

(a)  Government  contributions  and 
employee  withholdings  required  under 
subpart  D  of  this  part  are  paid  from  the 
funds  provided  under  section  599C(e)  of 
Pub.  L.  101-513  (104  Stat  2035). 

(b)  If  an  individual  isn't  insured  for 
the  full  pay  period,  premiums  are  paid 
only  for  the  days  he/she  is  actually 
insured.  The  daily  premium  is  the 
monthly  premium  multiplied  by  12  and 
divided  by  365. 

(c)  0PM  may  accept  the  payments 
required  by  this  section  in  advance  fixim 
a  State  Department  appropriation,  if 
necessary  to  fund  the  12-month  period 
of  coverage  begiiming  the  earlier  on 

(1)  The  day  after  sanctions  or 
hostilities  end;  or 

(2)  The  day  after  the  individual's 
hostage  status  ends. 

(d)  OPM  will  place  any  funds 
received  under  paragraph  (c)  of  this 
section  in  an  account  set  up  for  that 
purpose.  OPM  will  make  the  deposit 
required  under  5  U.S.C.  8714  from  the 
account  when  the  appropriate  pay 
period  occiu«. 

§870.1006    Cancellation  of  inauranoa. 

(a)  An  individual  who  is  insured 
under  this  subpart  may  cancel  his/her 
insiuance  at  any  time  by  written 
request  The  cancellation  is  effective  on 
the  1st  day  of  the  pay  period  after  the 
pay  period  in  which  the  U.S. 
Department  of  State  receives  the 
request 

(b)  Cancellation  must  be  requested  by 
the  insured  individual  and  cannot  be 
requested  by  a  representative  acting  on 
the  individual's  behalf. 

(c)  An  individual  who  cancels  the 
insurance  under  this  section  cannot 
obtain  the  insurance  again,  unless  the 
U.S.  Department  of  State  determines 
that  it  would  be  against  equify  and  good 
conscience  not  to  allow  the  individual 
to  be  insured. 

§67ai007    Termination  and  oonverrton. 

(a)  Insurance  under  this  subpart 
terminates  12  months  after  hostage 
status  ends,  unless  the  individual 
cancels  the  insurance  earlier. 

(b)  Insiu^d  individuals  whose 
coverage  terminates  are  eligible  for  the 
31-day  extension  of  coverage  and 
conversion  as  set  forth  in  subpart  F  of 
this  part,  unless  the  individual 
cancelled  the  coverage. 

§87ai006    Order  of  precedence  and 
designation  of  beneficiery. 

Insurance  benefits  are  paid  under  the 
order  of  precedence  set  forth  in  5  U.S.C 
8705(a)  and  under  the  provisions  of 
subpart  H  of  this  part. 
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f87ai009    Rasponsit>iHtl«so(ttMU.S. 
Department  of  State. 

(a)  The  U.S.  Department  of  State 
functions  as  the  "employing  office"  for 
individuals  insured  under  this  subpart. 

(b)  The  U.S.  Department  of  State  must 
determine  the  eligibility  of  individuals 
under  Pub.  L.  101-513  (104  Stat  2035) 
for  insurance  under  this  sub{>art.  This 
includes  determining  whether  an 
individual  is  barred  from  insiuance 
imder  chapter  87  of  title  5  U.S.C 
because  of  other  life  insurance  as 
provided  in  section  599C  of  Pub.  L. 
101-513  (104  Stat  2035). 

Subpart  K— Living  B«nefits 

SSTailOl    EllgibUlty  tor  aUvtoig  Benefit 

(a)  Effective  July  25, 1995,  an  insured 
individual  who  is  certified  by  his/her 
doctor  as  terminally  ill,  as  defined  in 
§870.101,  may  elect  to  receive  a  limip- 
sum  payment  of  Basic  insurance. 

(b)  Optional  insiirance  is  not  available 
for  payment  as  a  Living  Benefit. 

(c)(1)  The  effective  date  of  a  Living 
Benefit  election  is  the  date  on  which  the 
Living  Benefit  payment  is  cashed  or 
deposited.  Once  an  election  becomes 
e^ctive,  it  can't  be  revoked.  No  further 
election  of  Living  Benefits  can  be  made. 

(2)  U  the  insured  individual  dies 
before  cashing  or  depositing  the  Living 
Benefit  payment,  the  payment  must  be 
returned  to  OFEGLI. 

(d)  If  the  insured  individual  has 
assigned  his/her  in5ur<ince,  he/she 
cannot  elect  a  Living  Benefit;  nor  can  an 
assignee  elect  a  Living  Benefit  on  behalf 
of  an  insured  individual. 

(e)  If  an  individual  has  elected  a 
Living  Benefit,  he/she  may  assign  his/ 
her  remaining  insurance. 

f87ai102    Amount  of  a  Living  Benefit 

(a)(1)  An  employee  may  elect  to 
receive  either 

(i)  A  full  Living  Benefit,  which  is  all 
of  his/her  Basic  insurance,  or 

(ii)  A  partial  Living  Benefit,  which  is 
a  portion  of  his/her  Basic  insurance,  in 
a  multiple  of  $1 ,000. 

(2)  An  annuitant  or  compensationer 
may  only  elect  to  receive  a  full  Living 
Benefit 

(b)  The  amoimt  of  Basic  insurance 
elected  as  a  Living  Benefit  will  be 
reduced  by  an  actuarial  amount 
representing  the  amount  of  interest  lost 
to  the  Fund  because  of  the  early 
payment  of  benefits. 

(c)(1)  If  an  individual  elects  a  full 
Living  Benefit,  the  post-election  BIA 
will  be  0.  If  an  employee  elects  a  partial 
Living  Benefit,  the  post-election  BIA 
will  be  the  BIA  reduced  in  proportion 
to  the  amount  of  Basic  insurance  elected 
as  a  Living  Benefit,  as  prescribed  by 
Pub.  L.  103-409  (108  Stat  4231). 


(2)  The  post-election  BIA  cannot 
change  after  the  effective  date  of  a 
Living  Benefit  election. 

(d)(1)  If  an  employee  elects  a  full 
Living  Benefit,  Basic  accidental  death 
and  dismemberment  coverage 
terminates  as  of  the  effective  date  of  the 
election. 

(2)  U  an  employee  elects  a  partial 
Living  Benefit,  Basic  accidental  death 
and  dismemberment  coverage  is 
reduced  to  equal  the  post-election  BIA. 

f  870.1103    Election  procedure*. 

(a)  The  insured  individual  must 
request  information  on  Living  Benefits 
and  an  application  form  directly  from 
OFEGU. 

(b)(1)  Only  the  insured  individual  can 
apply  for  a  Living  Benefit;  no  one  can 
apply  on  his/her  behalf. 

(2)  The  insured  individual  must 
complete  the  first  part  of  the  application 
and  have  his/her  physician  complete 
the  second  part  The  completed 
application  must  be  submitted  directly 
to  OFEGLI. 

(c)(1)  OFEGLI  reviews  the  application, 
obtains  certification  from  the  insured's 
employing  office  regarding  the  amount 
of  insurance  and  the  absence  of  an 
assignment,  and  determines  whether  the 
individual  meets  the  requirements  to 
elect  a  Living  Benefit. 

(2)  If  OFEGLI  needs  additional 
information,  it  will  contact  the  insiued 
or  the  insured's  physician. 

(3)  Under  certain  circumstances, 
OFEGLI  may  require  a  medical 
examination  before  making  a  decision. 
In  these  cases,  OFEGLI  is  financially 
responsible  for  the  cost  of  the  medical 
examination. 

(d)(1)  If  the  application  is  approved, 
OFEGLI  sends  the  insured  a  check  for 
the  Living  Benefit  payment  and  an 
explanation  of  benefits. 

(i)  Until  the  check  has  been  cashed  or 
deposited,  the  individual  may  change 
his/her  mind  about  electing  a  Living 
Benefit;  if  this  happens,  the  individual 
must  marie  the  check  "void"  and  return 
it  to  OFEGLI. 

(ii)  Once  the  insured  individual  has 
chased  or  deposited  the  payment,  the 
Living  Benefit  election  becomes 
effective  and  caxmot  be  revoked; 
OFEGLI  then  sends  explanations  of 
benefits  to  the  insured's  employing 
office,  so  it  can  make  the  necessary 
changes  in  withholdings  and 
deductions. 

(2)  If  the  application  is  not  approved, 
OFEGLI  will  notify  the  insured 
individual  and  the  employing  office. 
The  decision  is  not  subject  to 
administrative  review;  however,  the 
individual  can  submit  additional 


medical  information  or  reapply  at  a  later 
date  if  future  circiunstances  warrant 

PART  871— {REMOVED] 

2.  Part  871  is  removed. 
PART  872-{REiyiOVED] 

3.  Part  872  is  removed. 
PART  873— [REMOVED] 

4.  Part  873  is  removed. 
PART  874— {REMOVED] 

5.  Part  874  is  removed. 

[FR  Doc.  97-24585  Filed  »-18-97;  8:45  am) 
BNJJNO  COOC  OtS-OI-M 

OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Parts  2634  and  2635 
Rlfto  320»-AA00  and  3209-AA04 

Removal  of  Superseded  References  to 
ttw  Former  Honorarium  Ban,  Revisions 
to  Conform  With  Procurement  Integrity 
Ctianges  and  ConfUct-of-interest 
Exemptions,  and  Other  Updates 

AQENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  nUe;  technical 

amendments. 

SUMMARY:  The  Office  of  Government 
Ethics  is  removing  superseded 
references  to  the  former  statutory 
honorarium  bar  from  the  executive 
branch  regulations  on  standards  of 
ethical  conduct  and  financial 
disclosure.  In  addition,  revisions  to  the 
standards  of  conduct  regulation  are 
being  made  to  reflect  statutory  changes 
on  prociuement  integrity  and  a  new 
regulation  on  conflict-of-interest 
exemptions.  Finally,  OGE  is  removing 
outdated  references  in  the  standards  of 
conduct  regulation  to  certain 
grandfathered  agency  regulations,  and 
making  other  minor  updates  to 
references  and  text 
EFFECTIVE  DATE:  September  17, 1997. 
AODftESSES:  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington.  DC  20005- 
3917,  Attn.:  Mr.  G.  Sid  Smith.  A  copy 
of  the  OGE  Memorandum  noted  in  the 
SUPPLEMENTARY  MFORMATKM  section 
below  may  be  obtained  from  OGE's 
Worid  Wide  Web  Site  on  the  Internet  at 
http://www.U80ge.gov.  from  OGE's 
ethics  bulletin  board  TEBBS  ("The 
Ethics  Bulletin  Board  System")  at  202- 
208-8030,  or  by  contacting  Mr.  Smith  at 
OGE. 

FOR  FURTHER  MFORMATKM  CONTACT:  G. 
Sid  Smith.  Associate  General  CouaseU 
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Office  of  Government  Ethics,  telephone: 
202-208-8000;  TDD:  202-208-8025; 
FAX:  202-208-8037. 

SUPPLEMENTARY  INFORMATION:  In 
National  Treasury  Employees  Union  v. 
United  States.  513  U.S.  454  (1995).  the 
U.S.  Supreme  Court  overturned,  as  to 
most  executive  branch  employees,  the 
honorarium  bar  at  5  U.S.C.  app.,  section 
501(b)  which  had  been  enacted  as  part 
of  the  Ethics  Reform  Act  of  1989. 
SubsequenUy,  the  Department  of  Justice 
determined  that  because  of  the  scope  of 
the  Supreme  Court  decision,  the  ban  on 
honoraria  was  inoperative  as  to  all 
Government  employees.  See  OGE 
Memorandum  of  February  28,  1996,  to 
Designated  Agency  Ethics  Officials, 
General  Counsels  and  Inspectors 
General  («DO-96-012).  This  rulemaking 
removes  the  regulatory  provisions 
which  refer  to  the  now-overturned 
honorarium  bar  in  OGE's  executive 
branchwide  financial  disclosure  and 
standards  of  ethical  conduct  regulations 
as  codified  at  5  CFR  parts  2634  and 
2635.  In  a  separate  rulemaking 
document  to  be  issued  later.  OGE  will 
remove  the  primary  (and  now 
inoperative)  executive  branchwide 
regulatory  provisions  which 
implemented  the  old  honorarium  bar. 
along  with  various  related  provisions,  in 
subpart  B  of  5  CFR  part  2636. 

llie  Office  of  Government  Ethics  is,  in 
this  current  rulemaking  document,  also 
updating  or  eliminating  superseded 
citations  and  related  text  in  the  OGE 
executive  branchwide  standards  of 
ethical  conduct  regulation  which  refer 
to  prociu^ment  integrity  provisions 
revised  by  the  National  Eiisfense 
Authorization  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-106),  and  to  the  old  Code 
of  Ethics  for  Government  Service  (Pub. 
L.  96-303)  which  was  repealed  by  Pub. 
L.  104-179.  Additionally,  OGE  is  adding 
to  the  authority  citation  for  the 
standards  of  conduct  regidation  a 
reference  to  5  U.S.C.  7301,  which 
provides  that  the  President  may 
prescribe  regulations  for  the  conduct  of 
employees  in  the  executive  branch. 

"This  rulemaking  updates  or  adds 
certain  other  references  in  the  standards 
of  ethical  conduct  r^ulation,  reflecting 
revisions  to  regulations  of  the  Office  of 
Personnel  Management  and  the  General 
Services  Administration.  Additionally, 
it  includes  several  citations  and  related 
text  changes  to  account  for  the  new  OGE 
final  regulation  at  5  CFR  part  2640. 
which  implemented  18  U.S.C.  208 
(official  actions  affecting  a  personal 
financial  interest)  by  providing  general 
interpretation,  executive  branchwide 
exemptions  which  have  replaced  any 
agency  regulatory  exemptions,  and 


assistance  for  agencies  in  granting 
individual  waivers.  Finally.  OGE  is 
removing  outdated  notes  and  related 
appendixes  which  refer  to  certain 
agency  regulations  that  were 
temporarily  "grandfathered"  when  OGE 
first  issued  the  executive  branchwide 
standards  of  conduct  in  1992  (with 
subsequent  grandfathering  extensions 
throu^  November  1. 1996). 

Matters  of  Regulatory  Procednra 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d),  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  30-day  delay  in 
effectiveness  as  to  these  revisions.  The 
notice  and  delayed  effective  date  are 
being  waived  because  these  technical 
amendments  to  certain  OGE  regulations 
concern  matters  of  agency  organization, 
practice  and  procedure.  Furthermore,  it 
is  in  the  public  interest  that  the  obsolete 
provisions  be  removed,  the  other  out-of- 
date  citations  be  updated,  and  the  few 
other  passages  be  clarified  as  soon  as 
possible. 

Executive  Order  12866 

In  promulgating  these  technical 
amendments  to  its  regulations,  OGE  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  imder  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  undw  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  agencies  and  their 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  technical  amendments 
rulemaking  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget 

List  of  Subjects 

5  CFR  Part  2634 

Administrative  practice  and 
procedure.  Certificates  of  divestiture. 
Conflict  of  interests,  Financial 
disclosure.  Government  employees. 


Penalties,  Privacy,  Reporting  and  record 
keeping  requirements.  Trusts  and 
trustees. 

5  CFB  Part  2635 

Conflict  of  interests.  Executive  branch 
standards  of  ethical  conduct. 
Government  employees. 

Approved:  July  18, 1997. 
Staphaii  D.  Potts, 
Director,  Office  of  Government  Ethxt. 

For  the  reasons  set  fordi  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  parts  2634  and  2635 
of  chapter  XVI  of  5  CFR  as  follows: 

PART  2634— (AMENDED] 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Anthoritj:  5  U.S.Q  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043; 
E.O.  12674,  54  FR  15159,  3  CFR.  1989  Comp., 
p.  215,  as  modified  by  E.0. 12731, 55  FR 
42547,  3  CFR.  1990  Comp.,  p.  306. 

{2634.106    [Amandad] 

2.  Section  2634.105  is  amended  by 
removing  the  last  sentence  of  paragraph 

PART  2635— {AMENDED] 

3.  The  authority  citation  for  part  2635 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  7301,  7351,  7353;  5 
U.S.C.  App.  (Ethics  in  Goviemment  Act  of 
1978);  E.O.  12674,  54  FR  15159,  3  CFR,  1989 
Comp.,  p.  215,  as  modified  by  E.0. 12731,  55 
FR  42547,  3  CFR.  1990  Comp.,  p.  306. 

12636.202    [Amandad] 

4.  Section  2635.202  is  amended  by 
adding  the  word  "and"  following  the 
closing  semicolon  in  paragraph  (c)(4Mi). 
by  removing  the  word  "and"  at  the  end 
of  paragraph  (c)(4)(ii)  and  adding  in  its 
place  the  word  "or",  and  by  removing 
paragraph  (c)(4)(iii). 

§2636.204    [Amended] 

5.  Section  2635.204  is  amended  by 
removing  Example  5  following 
paragraph  (a),  and  by  removing  at  the 
end  of  paragraph  (I)(l)  the  terms 
"§§410.701  through  410.706  of  this 
title"  and  adding  in  their  place  the 
tenns  "part  410  of  this  title". 

6.  Section  2635.401  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section,  to  read  as  follows: 


12636.401 

•   *  *  See  also  part  2640  of  this 
chapter,  for  additional  guidance 
amplifying  §  2635.402. 

7.  Section  2635.402  is  amended  by 
adding  the  words  "or  determine  that  an 
exemption  applies"  before  the  comma 
after  the  word  "waiver"  in  the  second 
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sentence  of  the  note  following 
paragraph  (a),  by  adding  the  words  "or 
exemption"  jfollowing  the  word 
"waiver"  in  the  first  sentence  of  the 
introductory  text  of  paragraph  (c),  by 
adding  the  words  "or  exemptions  from" 
between  the  words  "of  and 
"disqualification"  in  the  heading  of 
paragraph  (d),  by  adding  the  word 
"exemption"  following  the  word 
"regulatory"  in  the  introductory  text  of 
paragraph  (d),  by  adding  the  sentence 
"See  also  subpart  C  of  part  2640  of  this 
chapter,  for  additional  guidance."  at  the 
end  of  paragraph  (d)(2)(ii),  by  adding 
the  sentence  "See  also  subpart  C  of  part 
2640  of  this  chapter,  for  additional 
guidance."  at  the  end  of  p>aragraph 
(d)(3)(ii).  and  by  revising  par^raph 
(d)(1)  to  read  as  follows: 

12636.402    DtsqtjalHyIng  financial 
Intefests. 

•        •        •        •        • 

(d)*  •  • 

(1)  Regulatory  exemptions.  Under  18 
U.S.C  208(b)(2),  regulatory  exemptions 
of  general  applicability  have  been 
issued  by  the  OfBce  of  Government 
Ethics,  based  on  its  determination  that 
particular  interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
the  services  of  employees  to  whom 
those  exemptions  apply.  See  the 
regulations  in  subpart  B  of  part  2640  of 
this  chapter,  which  supersede  any 
preexisting  agency  regulatory 
exemptions. 


{2635.403    [Amended] 

8.  Section  2635.403  is  amended  by 
adding  the  words  "issued  after  February 
3, 1993"  before  the  comma  after  the 
words  "supplemental  agency 
regulation"  in  the  first  sentence  of 
paragraph  (a),  and  by  removing  the  note 
following  paragraph  (a). 

9.  The  note  following  paragraph  (b)  of 
section  2635.501  is  amended  by  adding 
the  words  "or  exemption"  before  the 
comma  after  the  word  "waiver"  in  the 
fourth  sentence,  by  removing  the  word 
"respectively"  in  the  fourth  sentence, 
and  by  adding  a  new  sentence  at  the  end 
of  that  note,  to  read  as  follows: 

12636.501    Overview. 

•        •         •         •         • 

(b)*  •  • 

Note:  *  ■  *  Similarly,  where  the  emplojree 
meets  all  prerequisites  for  the  application  of 
one  of  the  exemptions  set  forth  In  subpart  B 
of  part  2640  of  this  chapter,  that  also 
constitutes  a  determination  that  the  interest 
of  the  Government  in  the  employee's 
participation  outweighs  the  concern  that  a 
reasonable  person  may  question  the  integrity 
of  agency  programs  and  operations. 


10.  Section  2635.602  is  amended  by 
revising  the  last  sentence  of  the  note 
following  the  introductory  text  and  the 
last  sentence  of  paragraph  (a)(2)  to  read 
as  follows: 

12635.602    AppilcaMltty  and  related 
considerations. 


Note:  *  *  *  An  employee  may,  however, 
be  subiect  to  other  statutes  whi(Ji  impose 
requirements  on  employment  contacts  or 
discussions,  such  as  41  U.S.C  423(c). 
applicable  to  agency  officials  involved  in 
certain  procurement  matters. 

(a)*  *  • 

(2)  *  *  *  Employees  are  cautioned 
that  they  may  he  subject  to  additional 
statutory  prohibitions  on  post- 
employment  acceptance  of 
compensation  fitom  contractors,  such  as 
41  U.S.C  423(d). 
•         •         •         •         • 

11.  Section  2635.605  is  amended  by 
adding  at  the  end  of  paragraph  (a)  two 
sentences  to  read  as  follows: 

S2635.605    Waiver  or  authorization 
permitting  participation  wblie  seoldng 


(a)  *   *   *  See  also  subpart  C  of  part 
2640  of  this  chapter.  For  certain 
employees,  a  regulatory  exemption 
under  the  authority  of  18  U.S.C. 
208(b)(2)  may  also  apply  (see  subpart  B 
of  part  2640  of  this  chapter). 


12636.606    [Amended] 

12.  Section  2635.606  is  amended  by 
adding  the  phrase  ".  or  by  a  regulatory 
exemption  under  the  authority  of  18 
U.S.C.  208  (b)(2)"  between  the  terms 
"(b)(3)"  and  the  period  at  the  end  of  the 
first  sentence  of  paragraph  (aj.  by 
adding  the  phrase  "and  exemptions" 
between  the  words  "waivers"  and  "are" 
in  the  second  sentence  of  paragraph  (a), 
and  by  adding  a  new  sentence  "See  also 
subparts  B  and  C  of  part  2640  of  this 
chapter."  at  the  end  of  paragraph  (a). 

12636.704    [Amended] 

13.  Section  2635.704  is  amended  by 
removing  the  citation  term  "201- 
21.601"  in  Example  1  following 
paragraph  (b)(2)  and  adding  in  place 
thereof  the  citation  term  "101-35.201", 
and  by  removing  the  terms  "chapter  252 
of  the  Federal  Personnel  Manual"  in 
Example  3  following  paragraph  (b)(2) 
and  adding  in  their  place  the  terms 
"Office  of  Personnel  Management 
regulations  at  part  251  of  this  title". 

§2635.801    [Amended] 

14.  Section  2635.801  is  amended  by 
adding  the  word  "and"  after  the  closing 
semicolon  in  paragraph  (d)(7),  by 
removing  paragraph  (d)(8).  and  by 


redesignating  paragraph  (d)(9)  as 
paragraph  (d)(8). 

f  2635.803    [Amended] 

15.  Section  2635.803  is  amended  by 
adding  the  words  "issued  after  February 
3. 1993"  before  the  comma  after  the 
word  "regulation"  in  the  first  sentence, 
and  by  removing  the  note  at  the  end  of 
the  section. 

12635.805    [Amandocq 

16.  Section  2635.805  is  amended  by 
removing  the  phrase  "result  in 
compensation  for  an  appearance  in 
violation  of  §  2636.201  of  this  chapter 
or"  in  the  introductory  text  of  paragraph 
(c). 

{2635.807    [Amended] 

17.  Section  2635.807  is  amended  by   . 
removing  paragraph  (a)(l)(i),  by 
redesignating  paragraphs  (a)(l)(ii)  and 
(a)(l)(iii)  as  paragraphs  (a)(lKi)  and 
(a)(l)(ii),  respectively,  by  removing 
Example  1  following  newly  designated 
paragraph  (a)(l)(ii).  and  by  removing  the 
last  sentence  of  Example  1  following 
paragraph  (a)(3)(ii). 

18.  Section  2635.902  is  amended  by 
removing  and  reserving  paragraphs  (1) 
and  (n),  and  by  revising  paragraphs  (f), 
(h)  and  (bb)  to  read  as  follows: 

{2635.902    RaMad  statulaa. 


(f)  The  prohibition  on  certain  former 
agency  officials'  acceptance  of 
compensation  from  a  contractor  (41 
U.S.C.  423(d)). 

•  •        •        •        • 

(h)  The  actions  required  of  certain 
agency  officials  when  they  contact,  or 
are  contacted  by,  offerors  or  bidders 
regarding  non-Federal  employment  (41 
U.S,C.  423(c)). 

•  •         •        •        • 

0)  (Reserved] 

•  •        •        •        • 

(n)  (Reserved] 

•  •        •        •        * 

(bb)  The  prohibitions  on  disclosing 
and  obtaining  certain  procurement 
information  (41  U.SXI.  423(a)  and  (b)). 


Appendixes  A,  B,  C,  aiMl  D    [Removed] 

19.  Appendixes  A,  B,  C  and  D  to  part 
2635  are  removed. 

(PR  Doc.  97-24607  Filed  9-16-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mferketing  Service 

7  CFR  Parts  997  and  998 

[Doclcet  Na  FV97-«e8-3  IFR] 

Amended  Assessment  Rate  for 
Domestically  Produced  Peanuts 
Handled  by  Persons  Not  Subject  to 
Marketing  Agreement  No.  146,  and  for 
Marketing  Agreement  No.  146 
Regulating  ttie  Quality  of  Domestically 
Produced  Peanuts 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMINARY:  This  rule  decreases  the 
administrative  assessment  rate 
established  for  the  Peanut 
Administrative  Committee  (Committee) 
under  Marketing  Agreement  No.  146 
(agreement)  for  the  1997-98  and 
subsequent  crop  years.  The  Committee 
is  responsible  for  local  administration  of 
the  agreement  which  regulates  the 
handling  of  peanuts  grown  in  16  States. 
Authorization  to  assess  peanut  handlers 
who  have  signed  the  agreement  enables 
the  Committee  to  incur  expenses  that 
sue  reasonable  and  necessary  to 
administer  the  program.  The  agreement 
is  effective  under  the  Agricultmal 
Marketing  Agreement  Act  of  1937,  as 
amended  (Act).  The  Act  also  requires 
the  Department  of  Agriculture 
(Department)  to  impose  the  same 
administrative  assessment  rate  on 
assessable  peanuts  received  or  acquired 
by  handlers  who  have  not  signed  the- 
agreement.  The  1997-1998  crop  year 
covers  the  period  July  1  through  June 
30.  The  assessment  rate  will  continue  in 
efiect  indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Effective  September  18, 1997. 
Comments  received  by  October  17, 
1997,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456.  room  2525-S. 
Washington.  DC  20090-6456;  Fax  (202) 
720-5698.  Comments  should  reference 
the  docket  niunber  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tammie  M.  Bryant,  Program  Assistant, 
or  Jim  Wendland,  Marketing  Specialist. 


Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
DC  Marketing  Field  Office,  AMS,  USDA. 
P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-1755,  Fax:  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  EX:  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

SUI>PLEMENTARY  INFORMATION:  This  rule 
is  issued  pursuant  to  the  requirements 
of  the  Agricultiual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereafter  referred  to  as 
the  "Act";  and  under  Marketing 
Agreement  No.  146  (7  CFR  part  998) 
regulating  the  quality  of  domestically 
produced  peanuts. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Fanners'  stock  peanuts  received 
or  acquired  by  non-signatory  handlers 
and  farmers'  stock  peanuts  received  or 
acquired  by  handlers  signatory  to  the 
agreement,  other  than  from  those 
described  in  §  998.31  (c)  and  (d),  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rates  issued  herein 
will  be  applicable  to  all  assessable 
peanuts  beginning  July  1,  1997,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procediues  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  1997-98  and  subsequent  crop  years 
from  $0.70  to  $0.35  per  net  ton. 

The  agreement  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  Funds  to  administer  the 
agreement  program  are  paid  to  the 
Committee  and  are  derived  frtim 
signatory  handler  assessments.  The 
members  of  the  Conunittee  are  handlers 
and  producers  of  peanuts.  They  are 
familiar  with  the  Committee's  needs  and 
with 'the  costs  for  goods  and  services  in 
their  local  areas  and,  thus,  are  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 


assessment  rate  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input.  The  handlers  of  peanuts  who  are 
directly  affected  have  voluntarily  signed 
the  agreement  authorizing  the  expenses 
that  may  be  incurred  and  the  imposition 
of  assessments. 

For  the  1997-98  and  subsequent  crop 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  fit)m  crop  year  to  crop  year 
indefinitely  ui^ess  modified, 
suspended,  or  terminated  by  the 
Secretary,  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  April  30, 1997, 
and  unanimously  recommended  1097- 
98  administrative  expenditures  of 
$525,000,  and  an  administrative 
assessment  rate  of  $0.35  per  net  ton  of 
assessable  farmers'  stock  peanuts 
received  or  acquired  by  handlers.  The 
Committee  also  voted  not  to  recommend 
an  assessment  rate  for  indemnification 
for  handler  losses  due  to  aflatoxin 
contamination.  Adequate  fimds  ate 
included  in  the  Committee's 
indemnification  reserve  for  such 
expenses  during  the  1997-98  crop  year. 
In  comparison,  last  year's  budgeted 
administrative  expenditures  were 
$1,025,500.  Major  expenditures 
recommended  by  the  Committee  for  the 
1997-98  crop  year  compared  with  those 
budgeted  for  1996-97  (in 
parentheses)include:  $55,000  for 
executive  salaries  ($112,450),  $50,000 
for  clerical  salaries  ($131,500),  $125,000 
for  field  representatives  (3  compliance 
officers  rather  than  7  fieldmen)  salaries 
($296,700),  $18,000  for  payroll  taxes 
($42,000),  $65,000  for  employee 
benefits.  ($148,000).  $40,000  for 
committee  members  travel  ($40,000), 
$5,000  for  staff  travel  ($5,000),  $60,000 
for  field  representatives  travel 
($110,000),  $9,800  for  insurance  and 
bonds  ($9,800),  $19,000  for  office  rent 
and  parking  ($46,200),  $10,000  for  office 
supplies  and  stationery  ($14,000), 
$10,400  for  postage  and  mailing 
($13,200),  $11,000  for  telephone  and 
telegraph  ($15,000).  $6,000  for  repairs 
and  maintenance  agreements  ($6,000), 
$10,400  for  the  audit  fee  ($10,400),  and 
$15,800  for  the  contingency  reserve 
($10,250). 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmers' 
stock  peanuts.  Fanners'  stock  peanuts 
received  or  acquired  by  handlers 
signatory  to  the  agreement,  other  than 
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from  those  described  in  §  998.31  (c)  and 
(d),  are  subject  to  the  assessments. 
Farmers'  stock  peanuts  received  or 
acquired  by  non-signatory  handlers  by 
law  are  subject  to  the  same  assessment 
rate.  Assessments  are  due  on  the  15th  of 
the  month  following  the  month  in 
which  the  farmers'  stock  p>eanuts  are 
received  or  acquired.  Peanut  receipts 
and  acquisitions  for  the  year  under  the 
agreement  are  estimated  at  1,500,000 
tons,  which  should  provide  S525,000  in 
assessment  income.  Approximately  95 
percent  of  the  domestically  produced 
peanut  crop  is  marketed  by  handlers 
who  are  signatory  to  the  agreement.  The 
remaining  5  percent  of  the  U.S.  peanut 
crop  is  marketed  by  non-signer 
handlers. 

The  Act  provides  for  mandatory 
ass^ment  of  former's  stock  peanuts 
acquired  by  non-signatory  peanut 
handlers.  Section  608b  of  the  Act 
specifies  that:  (1)  Any  assessment 
(except  indemnification  assessments) 
im(>osed  under  the  agreement  on 
signatory  handlers  also  shall  apply  to 
non-signatory  handlers,  and  (2)  such 
assessment  shall  be  paid  to  the 
Secretary. 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendiation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  these  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
reconunend  a  budget  of  expenses  and 
consider  recommendations  for 
modificatlGn  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
Boeetings.  llie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1997-98  budget  and  those 
for  subsequent  crop  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  There 
are  approximately  80  peanut  handlers 
who  are  subject  to  regulation  under  the 
agreement  or  the  non-signer  program 
and  approximately  25,000  peanut 
producers  in  the  16-State  production 
area.  Small  agricultural  service  firms, 
which  include  handlers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
Approximately  25  percent  of  the 
signatory  handlers,  virtually  all  of  the 
non-signer  handlers,  and  most  of  the 
producers  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  cntablished  for  the  Committee  and 
collected  from  handlers  for  the  1997-98 
and  subsequent  crop  yeare  from  $0.70  to 
$0.35  per  net  ton.  The  recommended 
assessment  rate  is  $0.35  less  than  the 
rate  currently  in  effect. 

The  Committee  discussed  alternatives 
to  this  rule,  including  alternative 
expenditure  levels.  The  Committee  also 
discussed  the  alternative  of  not 
decreasing  the  assessment  rate. 
However,  it  decided  against  this  course 
of  action.  The  peanut  industry  has  been 
in  a  state  of  economic  decline  since 
1991,  with  the  Committee  attempting  to 
cut  costs  where  possible.  The 
Committee's  budget  for  1997-98  is 
$525,000;  this  is  $500,500  less  than  the 
amount  budgeted  for  1996-97.  Based  on 
an  estimated  1,500,000  net  tons  oT 
assessable  peanuts,  income  derived 
from  handler  assessments  during  1997- 
98  will  be  adequate  to  cover  budgeted 
expenses. 

This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  costs  on  handlers,  the  costs  are 
minimal  and  in  the  form  of  a  uniform 
assessment  on  all  handlers.  Some  of 
these  costs  may  be  passed  on  to 
producen.  However,  these  costs  will  be 
offiset  by  the  benefits  derived  from  the 
operation  of  the  agreement.  This 
administrative  assessment  is  required  by 
law  to  also  be  applied  uniformly  to  all 
non-signatory  handlera  and  should  be  of 
benefit  to  all.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  peanut 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  April  30, 1997,  meeting 
.  was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 


express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
peanut  handlers.  As  with  all  Federal 
marketing  agreement  and  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.  After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  eSiactuate  the  declared 
policy  of  the  Act. 

Ptustiant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  reduces  the 
current  assessment  rate;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (3)  the 
Act  requires  the  Department  to  impose 
an  administrative  assessment  on 
assessable  peanuts  received  or  acquired 
for  the  account  of  signatory  and  non- 
signatory  handlera;  (4)  the  1997-98  crop 
year  began  on  July  1,  1997,  and  the 
agreement  and  the  Act  require  that  the 
rate  of  assessment  for  each  crop  year 
apply  to  all  assessable  peanuts  received 
or  acquired  during  such  crop  year,  (5) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  yeara;  and  (6)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects 

7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 
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7  CFR  Port  998 

Marketing  agreements,  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  997  and  998  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  997  and  998  continues  to  read  as 
follows: 

Aotfaority:  7  U.S.C  601-674. 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1987.101    [Amended] 

2.  Section  997.101  is  amended  by 
removing  "July  1, 1996,"  and  adding  in 
its  place  "July  1, 1997,"  and  by 
removing  "$0.70"  and  adding  in  its 
place  "$0.35." 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTTCALLY  PRODUCED 
PEANUTS 

{998.408    [Amended] 

3.  Section  998.409  is  amended  by 
removing  "July  1, 1996,"  and  adding  in 
its  place  "July  1, 1997,"  and  by 
removing  "$0.70"  and  by  adding  in  its 
place  "$0.35." 

Dated:  September  12. 1997. 
tabert  C  Keeney, 

Dindor.  Fndt  and  Vegetable  Division. 
IFR  Doc.  97-24689  Filed  9-16-97;  8:45  an^ 
■LUNQ  CODE  3410-02-P 


DEPARTMENT  OF  AGRK^ULTURE 

Aninuri  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  97-008-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Tennessee 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Tennessee  from  Class  A  to  Class  Free. 
We  have  determined  that  Tennessee 
meets  the  standards  for  Class  Free 
status.  The  interim  rule  was  necessary 


to  relieve  certain  restrictions  on  the 
interatate  movement  of  cattle  from 
Tennessee. 

EFfECIIVE  DATE:  The  interim  rule  was 
effective  on  February  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.T.  RoUo,  Jr.,  Staff  Veterinarian. 
National  Animal  Health  Programs,  VS. 
APHIS,  Suite  3B08, 4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231, 
(301)  734-7709;  or  e-mail: 
rrolloOaphis.usda.gov. 

SUPPLEMENTARY  MFORMATION: 
Background 

In  an  interim  rule  effective  February 
28, 1997,  and  published  in  the  Federal 
Register  on  March  6, 1997  (62  FR 
10192-10193,  Docket  No.  97-009-1),  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  removing  Tennessee 
from  the  list  of  Class  A  States  in 
§  78.4  l(b}  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  May 
5. 1997.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Sul^ects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine.  Reporting  and 
recordkeeping  requirements.    . 

Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  62  FR  10192- 
10193  on  March  6, 1997. 

Authority:  21  U.S.C.  lll-114a-l.  114g. 
115, 117, 120, 121, 123-126, 134b,  and  134f: 
7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  11th  day  of 
September  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service.  * 

[FR  Doc.  97-24668  Filed  9-16-97;  8:45  am] 

BtUlNG  COOE  M10-34-P 


DEPARTMENT  OF  AGRK^ULTURE 

Animal  and  Plant  Health  Inspection 
Sarvica 

9CFRPart94 


[Docket  No.  97-021-^ 

Change  in  Diaaaaa  Status  Of  Northam 
Ireland  and  Norway  Bacause  of  Exotic 
Newcastle  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  at 
final  nde. 

SUMMARY:  We  are  adopting  as  a  final 
tvIb,  without  change,  an  interim  rule 
that  amended  the  regulations  by 
removing  Northern  Ireland  and  Norway 
from  the  list  of  countries  that  are 
considered  to  be  free  of  exotic 
Newcastie  disease.  We  took  this  action 
based  on  reports  we  received  from  the 
Office  International  des  Epizooties  and 
the  Governments  of  Northern  Ireland 
and  Norway  that  outbreaks  of  exotic 
Newcastie  disease  have  occurred  in 
Northern  Ireland  and  Norway.  This 
action  restricts  the  importation  of  live 
birds,  poultry,  and  poultry  products  into 
the  United  States  from  Northern  Ireland 
and  Norway. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  April  15, 1997. 
FOR  FURTHER  tMKMMATKM  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
Products  Pn^ram,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231,  (301)  734-3399;  ore-mail: 
jcougill0aphis.usda.gov. 

SUPPLEMBfTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  April  15, 
1997,  and  published  in  the  Federal 
Register  on  April  18,  1997  (62  FR 
19032-19033.  Docket  No.  97-021-1).  we 
amended  the  regulations  in  9  CFR  part 
94  by  removing  Northern  Ireland  and 
Norway  from  the  list  of  countries  in 
§  94.6(a)(2)  that  are  considered  to  be  free 
of  exotic  Newcastie  disease. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
17, 1997.  We  did  not  receive  any 
conmients.  The  Eacts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Order  12988,  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
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review  pnx:ess  required  by  Executive 
Order  12866. 

List  of  Subyects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Kfilk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT^NO- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE).  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  published  at  62  PR  19032- 
19033  on  April  18. 1997. 

Anthoritr  7  U.S.C  147a,  ISOee.  161, 162, 
and  450;  19  U.S.C  1306;  21  U.S.C  111,  114a. 
134a,  134b.  134c  134f,  136,  and  136a:  31 
U.S.C  9701:  42  U.S.C  4331  and  4332:  7  CFR 
2.22,  2.80,  and  371.2(d). 

Done  in  Washington.  DC  this  11th  day  of 
September  1997. 
Tany  L.  Madlay, 

Administtxitor.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-24669  Filed  9-16-97;  8:45  am] 
aaiMQ  OOK  M10-M-^ 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Raguladon  CC;  DoeinI  No.  R-082q 

Availability  of  Funds  and  Collaction  of 
CtMcks;  CorractkNi 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  correction  to  an 
amendment. 

SUftMURY:  The  Board  is  correcting  an 
amendment  to  Regulation  CC 
(Availability  of  Funds  and  Collection  of 
Checks)  that  appeared  in  the  Federal 
Register  on  March  24. 1997.  This 
document  corrects  an  error  that 
appeared  in  Model  Availability  Policy 
EKsclosure  C-5  concerning  statutory 
limits  on  funds  availability  of  all 
deposits. 

EFFECTIVE  DATE:  October  17,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Obrea  Poindexter,  Staff  Attorney  (202/ 
452-3667),  Division  of  Consumer  and 
Community  Affairs.  For  the  hearing 
impaired  onjy,  contact  Diane  Jenkins. 
Telecommunications  Device  for  the  Deai 
(TDD)  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 


System,  20th  and  C  Streeta.  N.W.. 
Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  On  March 
24, 1997  (62  FR  13801),  the  Board 
published  amendments  to  Regulation 
CC  (12  CFR  part  229)  to  clarify  the 
regulation  and.  in  specified 
circumstances,  reduce  the  compliance 
burden  for  depository  institutions. 
Appendix  C  to  Part  229  contains  model 
availability  policy  disclosiues,  clauses 
and  notices  to  facilitate  compliance  by 
banks  with  the  disclosure  requirements 
of  Regulation  CC.  This  dociunent 
corrects  an  error  that  appeared  in  Model 
Availability  Policy  Disclosure  C-5 
concerning  statutory  limits  on  funds 
availability  of  all  deposits. 

In  Model  Availability  Policy 
Disclosure  C-5,  the  sentence  that  begins 
"If  you  deposit  both  categories  of  checks 
•  •  *"  was  inadvertently  placed  under 
the  subheading  "Longer  Delays  May 
Apply."  As  the  sentence  does  not 
pertain  to  exception  holds  pursuant  to 
the  funds  availability  policy,  it  is 
removed.  The  sentence,  which 
stipulates  the  availability  policy  for  the 
deposit  of  both  local  and  nonlocal 
checks,  should  have  instead  appeared 
below  the  heading  "Other  Check 
Deposits."  To  accommodate  the 
sentence,  a  new  subheading  has  been 
added,  titled  "3.  Local  and  nonlocal 
checks."  and  the  sentence  is  placed 
luider  the  newly  formed  subheading. 

As  this  is  a  technical  correction  that 
does  not  affect  the  substance  of 
Regulation  CC.  5  U.S.C.  553  does  not 
require  publication  for  comment 

Banks  that  use  earlier  versions  of  the 
model  forms  are  protected  from  civil 
liability  under  §  229.21(e).  but  all  banks 
are  encouraged  to  use  the  new  versions 
when  reordering  or  reprinting  supplies. 

Final  Regalatory  Flexibility  Analyns 

The  technical  correction  should  not 
have  a  negative  impact  on  small 
institutions. 

List  of  Subjects  io  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  pcut  229  is  amended 
as  follows: 

PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 
(REGULATION  CC) 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Anthority:  12  U.S.C  4001  et  seq. 

2.  In  Appendix  C  to  part  229,  the 
Model  Availability  Policy  Disclosure  C- 
5  is  revised  to  read  as  follows: 


Appendix  C  to  Part  229— Model 
Availability  Policy  Diacloaures. 
Clauses,  and  Notices 


C-5 — Holds  to  Statutory  Limits  on  All 
Deposits 

Your  Ability  To  Withdraw  Funds 

Our  policy  is  to  delay  the  availability  of 
funds  from  your  cash  and  check  deposits. 
During  the  delay,  you  may  not  withdraw  the 
funds  in  cash  and  we  will  not  use  the  funds 
to  pay  checks  that  you  have  written. 

Determining  the  Availabiiity  Of  A  Deposit 

The  length  of  the  dehy  is  counted  in 
business  days  from  the  day  of  your  deposit 
Every  day  is  a  business  day  except  Saturdays. 
Sundays,  and  Meial  holidays.  If  you  make 
a  deposit  before  [time  of  day]  on  a  business 
day  that  we  are  open,  %ve  will  consider  that 
day  to  be  the  day  of  your  deposit.  However, 
if  you  make  a  deposit  after  (time  of  day)  or 
on  a  day  we  are  not  open,  we  will  consider 
that  the  deposit  was  made  on  the  next 
business  day  we  are  open. 

The  length  of  the  delay  varies  depending 
on  the  type  of  deposit  and  is  explained 
below. 

Same-Day  AvailabiUty 

Funds  from  electronic  direct  dei>ositB  to 
your  account  will  be  available  on  the  day  we 
receive  the  deposit 

Next-Day  Availability 

Funds  from  the  following  deposits  are 
available  on  the  first  business  day  after  the 
day  of  your  deposit 

•  U.S.  Treasury  checks  that  are  payable  to 
you. 

•  Wire  transfers. 

•  Checks  drawn  on  {bank  name)  [unless    ■ 
{any  limitations  related  to  branches  in 
different  states  or  check  processing  regions)]. 

ii  you  make  the  deposit  in  person  to  one 
of  our  employees,  funds  from  the  following 
deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit 

•  Cash. 

•  State  and  local  government  checks  that 
are  payable  to  you  [if  you  use  a  special 
deposit  slip  available  from  [where  deposit 
slip  may  be  obtained)]. 

•  Cashier's,  certified,  and  teller's  checks 
that  are  payable  to  you  (if  you  use  a  special 
deposit  slip  available  from  {where  deposit 
slip  may  be  obtained)]. 

•  Federal  Reserve  Bank  checks.  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  payable  to  you. 

If  you  do  not  make  yq^  deposit  in  person 
to  one  of  our  employees  (for  example,  if  you 
mail  the  deposit),  hinds  from  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  we  receive  your  deposit. 

Other  Check  Deposits 

The  delay  for  other  check  deposits  depends 
on  whether  the  check  is  a  local  or  a  nonlocal 
check.  To  see  whether  a  check  is  a  local  or 
a  nonlocal  check,  look  at  the  routing  number 
on  the  check: 

MJJMQ  cooc  ana-m-r 
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Perscmal  Check 


Pay  to  the 
order  of 


19. 


(Bank  name  euid 
Location) 


I  123456789   I  0000000000  000 


Routing  number 


Business  Check 


Name  of  Ccnpany 
Address,  City,  State 


Pay  to  the 
order  of 


19_ 


(Bank  name  and 
Location) 


000000000    123456789   0000000000  000 


Routing  number 


BNJJNQ  COOE  S»(M>1-C 

If  the  first  foiu-  digits  of  the  routing  number 
(1234  in  the  examples  above)  are  {list  of  local 
numbers),  then  the  check  is  a  local  check. 
Otherwise,  the  check  is  a  nonlocal  check. 
Some  checks  are  marked  "payable  through" 
and  have  a  four-  or  nine-digit  number  nearby. 
For  these  checks,  use  the  four-digit  number 
(or  the  first  four  digits  of  the  nine-digit 
number),  not  the  routing  number  on  the 
bottom  of  the  check,  to  determine  if  these 
checks  are  local  or  nonlocal.  Our  policy  is  to 
make  fimds  from  local  and  nonlocal  checks 
available  as  follows. 

1.  Local  checks.  The  first  $100  from  a 
deposit  of  local  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit.  The  remaining  funds  will  be 
available  on  the  second  business  day  after  the 
day  of  your  deposit 

For  example,  if  you  deposit  a  local  check 
of  S 700  on  a  Monday,  $100  of  the  deposit  is, 
available  on  Tuesday.  The  remaining  $600  is 
available  on  Wednesday. 

2.  Nonlocal  checks.  The  first  $100  from  a 
deposit  of  nonlocal  checks  will  be  available 
on  the  first  business  day  after  the  day  of  your 
deposit  The  remaining  funds  will  be 
available  on  the  fifth  business  day  after  the 
day  of  your  deposit 


For  example,  if  you  deposit  a  $700 
nonlocal  check  on  a  Monday.  $100  of  the 
deposit  is  available  on  Tuesday.  The 
remaining  $600  is  available  on  Monday  of  the 
following  week. 

3.  Local  and  nonlocal  checks.  If  you 
deposit  both  categories  of  checks,  $100  from 
the  checks  will  be  available  on  the  first 
business  day  after  the  day  of  your  deposit, 
not  $100  from  each  category  of  check. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  be 
delayed  for  a  fonger  period  under  the 
following  circumstances: 

•  We  believe  a  check  you  deposit  will  not 
be  paid. 

•  You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

•  You  redeposit  a  dieck  that  has  been 
returned  unpaid. 

•  You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

•  There  is  an  emergency,  such  as  fsilure  of 
computer  or  communications  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  {number)  business  day  after  the 
day  of  your  deposit 


Special  Rules  For  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

Ftmds  from  electronic  direct  deposits  to 
your  account  will  be  available  on  the  day  we 
receive  the  deposit  Funds  from  deposits  of 
cash,  wire  transfers,  and  the  first  $5,000  of 
a  day's  total  deposits  of  castiier's,  certified, 
teller's,  traveler's,  and  federal,  state  and  local 
government  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  (and  you  may  have  to  use  a 
special  deposit  slip).  The  excess  over  $5,000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit  If  your  deposit 
of  these  checks  (other  than  a  U.S.  Treasury 
check)  is  not  made  in  person  to  one  of  our 
employees,  the  first  $5,000  will  not  be 
available  until  the  second  business  day  after 
the  day  of  your  deposit. 

Funds  from  all  other  check  deposits  will  be 
available  on  the  {number)  business  day  after 
the  day  of  your  deposit. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  under  delegated 
authority,  September  12, 1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  97-24702  Filed  9-16-97;  8:45  am] 
BNJJNO  COM  a»o-oi-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoctetNa  97-NM-239-AO:  Anwndnwnt 
39-10136;  AD  97-19-15] 

RIN  2120nAA64 

AirworthlnMS  Directivas;  Boeing 
Model  787  Serias  AirplanM 

AGB«CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  ail  Boeing  Model  767 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  procedures  that  will 
ensure  that  the  center  tank  fuel  pumps 
are  not  operated  with  less  than  1,000 
pounds  of  fiiel  in  the  center  tank.  This 
amendment  is  prompted  by  a  report 
indicating  that  a  fuel  pump  failed  due 
to  damage  to  an  impeller  unit  and 
pumping  luiit  housing  caused  by  a  loose 
diffuser  ring  in  the  fuel  pump  assembly. 
The  actions  specified  in  this  AD  are 
intended  to  ensiue  the  flight  crew  is 
advised  of  procedures  that  will  ensure 
that  the  center  tank  fuel  pumps  are  not 
operated  with  less  than  1,000  pounds  of 
fuel,  which  will  prevent  ignition  of  fuel 
vapors  due  to  the  generation  of  sparks 
and  a  potential  ignition  source  inside 
the  fuel  tank  caiised  by  metal-to-metal 
contact  during  dry  fuel  piunp  operation. 
DATES:  Effective  October  2, 1997. 

Comments  for  inclusion  in  the  rules 
docket  must  be  received  on  or  before 
November  17, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
239-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Raising.  Aerospace  Engineer. 


Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2683; 
fax  (425)  227-1181. 

SUPPLEMBITARY  INFORMATION:  The  FAA 
has  received  a  report  of  failure  of  an 
override  and  jettison  fuel  pump  on  a 
Boeing  Model  767  series  airplane. 
Investigation  revealed  that  the  screws 
that  attach  the  inlet  diffuser  assembly  to 
the  pumping  unit  housing  became  loose 
and  were  ingested  into  the  fuel  pump 
assembly.  Loose  screws  caused  the 
diffuser  ring  to  become  loose  and 
contact  the  impeller,  which  damaged 
the  impeller  and  pumping  unit  housing 
and  caused  the  fuel  pump  to  seize. 
During  dry  fuel  piunp  operation,  a  loose 
diffuser  ring  also  could  cause  metal-to- 
metal  contact.  This  condition,  if  not 
corrected,  could  result  in  the  generation 
of  sparks  cmd  a  potential  ignition  source 
inside  the  fuel  tank. 

Other  Relevant  Ridemaldng 

The  conditions  described  previously 
were  addressed  in  AD  94-11-05, 
amendment  39-8921  (59  FR  27970,  May 
31, 1994),  which  is  applicable  to  Boeing 
Model  767-200  and  767-300  series 
airplanes.  That  AD  requires  repetitive 
inspections  of  the  pumping  unit 
assembly  on  the  override  and  jettison 
fuel  boost  pump  assemblies  to  detect 
looseness  of  the  screws  that  attach  the 
inlet  diffuser  assembly  to  the  ptunping 
unit  housing,  and  repair  or  replacement 
nf  the  ptunping  unit  assembly  with  a 
serviceable  assembly,  if  necessary.  For 
certain  airplanes,  that  AD  also  provides 
for  deactivation  of  the  center  wing  fuel 
tank  as  an  alternative  to  the  repetitive 
inspections.  The  actions  specified  by 
that  AD  are  intended  to  prevent  the 
generation  of  sparks  and  a  potential 
ignition  soiut:e  inside  the  fuel  tank 
caused  by  metal-to-metal  contact  during 
dry  fuel  pump  operation. 

FAA's  Findings 

Since  the  issuance  of  AD  94-11-05, 
an  alternative  method  of  compliance 
was  granted  that  entailed  fuel  pump 
modiJScations,  which  alleviatwl  the 
need  for  repetitive  inspections  of  the 
fuel  pump.  However,  the  previously 
described  report  of  failure  of  an  override 
fuel  pump  occurred  on  a  unit  that  had 
incorporated  those  modifications.  The 
FAA  has  determined  that,  even  if  the 
override  fuel  pump  fails,  operation  of 
the  center  tank  fuel  piunps  with  no  less 
than  1,000  pounds  of  fuel  will  prevent 
ignition  of  fuel  vapors  due  to  the 
generation  of  sparks  inside  the  fuel  tank 
due  to  metal-to-metal  contact 
Therefore,  the  FAA  has  determined  that 


a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  for 
Model  767  series  airplanes  is  necessary 
to  ensme  that  the  center  tank  fuel 
pumps  are  not  operated  with  less  than 
1 ,000  pounds  of  fuel  in  the  center  tank. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  767 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent  the 
generation  of  sparks  and  a  potential 
ignition  soiuce  inside  the  fuel  tank 
caused  by  metal-to-metal  contact  dining 
dry  fuel  pump  operation.  This  AD 
requires  revising  the  AFM  to  include 
procedures  that  will  ensure  that  the 
center  tank  fuel  pumps  are  not  operated 
with  less  than  1.000  pounds  of  fuel  in 
the  center  tank. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rale's  EflEsctiTe  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  rules 
docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  ADDRESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regtilatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


'  .Vy 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules-Docket  for  examination  by 
interested  persons.  A  report  that 
stimmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-239-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Inqpact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
fiirther  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  rules  docket  A  copy 
of  it  if  filed,  may  be  obtained  from  the 
rules  docket  at  the  location  provided 
under  the  caption  i 


List  of  Sidqects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  tlM  Amendmeat 

.  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
D(RECTIVE8 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4»  U.S.C.  106(g}.  40113. 44701. 


S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-lt-lS  Bosiiig:  Amendment  39-10136. 
Docket  97-44M-239-AD. 

Applicability:  All  Model  767  seriac 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wbeUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  Fot 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  Include  an  assessment  of 
the  effect  of  the  modificaUon,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  tt. 

Compliartce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  generation  of  sparks  and  a 
potential  ignition  source  inside  the  fuel  tank 
caused  by  metal-to-metal  contact  during  dry 
fuel  pump  operation,  accomplish  the 
following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1).  . 
(aM2),  (a)(3),  and  (a)(4)  of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  procedures. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

If  the  center  tank  hiel  pumps  are  to  be 
used,  there  must  be  at  least  5,000  pounds 
(2,267  kilograms)  of  fuel  in  the  center  tank 
prior  to  engine  start 

The  center  fuel  pumps  must  be  selected 
"OFF"  at  or  greater  than  1.000  potmds  (453 
kilograms)  of  fuel  in  the  canter  tank.  For 
airplanes  not  equipped  with  a  center  tank 
scavenge  system,  this  1,000  pounds  (453 
kilograms)  of  center  tank  fuel  must  be 
considered  unusable. 

Note:  On  all  Model  767-200ER/300ER 
series  airplanes  and  some  Model  767-200/ 
300  series  airplanes,  a  scavenge  system, 
operating  with  fiiel  pressure  from  the  main 
wing  tank  pumps,  will  operate  automatically 
to  transfer  any  fuel  remaining  in  the  center 
tank  to  the  main  tanks.  Fuel  transfer  begins 
when  the  main  tanks  are  approximately  half 
empty. 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  entitled  "FUEL 
SYSTEM,  FUEL  USAGE  II  (fuel  in  center 
tank),"  to  include  the  foUonving  procedures. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM 

"Use  the  center  tank  fuel  for  ail  operations 
with  all  operable  fuel  pumps  "ON"  and  the 
cross  feed  valve(s)  closed  imtil  the  center 
tank  fuel  quantity  is  1,000  potmds  (453 
kilograms)  or  greater,  then  use  FUEL  USAGE 
L 

Do  not  operate  the  canter  tank  fiiel  pumps 
with  less  than  1,000  pounds  (453  idk^rams) 
of  fuel  in  the  center  tank. 


Note:  The  croasfead  valva(s)  is  opan  for 
minimum  foal  operation,  and  may  be  opeDed 
to  correct  fiiel  imbalance." 

(3)  Revise  the  Normal  nooadures  Section 
of  the  FAA-approved  AFM  to  include  the 
following  procedure.  This  may  be 
accomplished  by  inserting  a  copy  of  ttlis  AD 
hi  the  AFM. 

"Ute  of  Fuel  Prom  the  Center  Tank 

When  the  center  tank  approachas 
"EMPTY"  during  normal  use  or  fuel  transfer, 
select  both  center  tank  fuel  pump  switcfaaa 
"OFF"  with  the  first  occurrence  of  any  of  the 
following: 

•  The  center  tank  fiiel  reacdies  1.000 
pounds  (453  kilograms)) 

•  Either  of  the  center  tank  fiiel  pump 
"PRESS"  Ughts  illuminate:  or 

•  Either  the  "CTR  L  FUEL  PUMP"  or  "CTR 
R  FUEL  PUMP"  EICAS  mess^a  is 
displayed." 

(4)  Revise  the  Non-Normal  Procedures 
Section  of  the  FAA-approved  AFM  to  iachida 
the  following  procaduree.  This  may  be  > 
accomplished  by  inserting  a  copy  of  this  AO 
hi  the  AFM. 

"Center  Tank  Fkief  Pump  Pauhw 

A  center  tank  foal  pump  feiluie  may  have 
occutred  if  a  fuel  pomp  pnasuie  light 
illuminates  when  there  is  ample  fuel  in  die 
tank.  If  a  feult  is  suspected,  select  the 
affected  pump  "OFF"  and  do  not  re-select 
"ON."  tr  the  affected  circuit  breaker  is 
tripped,  do  not  reset  Select  fiiel  crossfeed 
valve(s)  "OPEN." 

Attempted  operation  of  a  feohed  center 
tank  pump  coidd  ignite  ftiel  tank  vapors  in 
an  empty  or  nearly  empty  tank." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattie 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submh  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manner,  Seattle  AGO. 

Note  X:  Infannation  conoaming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplana  to 
a  locabon  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomas  effectiva  oa 
October  2, 1997. 

Issued  in  Renton.  Washington  on 
September  11, 1997. 
JoMS  V.  Davany, 

Acting  Mana^r.  Traiuport  Airplane 
Directorate,  Aircraft  Certification  Service.  ^ 
[FR  Doc  97-24630  Filed  9-16-97;  8:45  am] 
oooc  4ata-i»-w 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1014  »    . 

Privacy  Act  of  1974;  Specific 
Exemptlona 

agency:  Consumer  Product  Safety 
Commiasion. 

ACTION:  Final  rule. 


The  Consumer  Product  Safety 
Commission  ("Commission")  is  issuing 
a  rule  to  exempt  a  system  of  records 
from  certain  provisions  of  the  Privacy 
Act  of  1974,  5  U.S.C.  552a  ("Privacy 
Act"),  to  the  extent  that  the  system 
mnhiin*  investigatory  material 
pertaining  to  the  enforcement  of 
criminal  laws  or  compiled  for  law 
enforcement  purposes.' 

DATES:  EfEective  September  17, 1997. 

FOn  FURTHER  MFORMATKM  CONTACT: 
)oMph  F.  Rosenthal,  OfBce  of  the 
Goieral  Counsel,  Consumer  Product 
•k   Safety  Commission,  Washington,  DC 
20207.  telephone  301-504-0080. 

SUPPLEMBITARY  MFORMATION: 

The  Consumer  Product  Safety 
Commission,  under  a  variety  of  statutes, 
is  authorized  to  enforce  its  statutes  and 
regulations  through  administrative 
actions  and  civil  and  criminal  litigation. 
Preparation  for,  and  conduct  of. 
enforcement  actions  requires  the 
compilation  of  investigatory  materials 
such  as  memoranda,  investigative 
reports,  correspondence,  test  reports, 
injury  reports,  and  the  like  in  a  maimer 
that  facilitates  easy  retrieval.  The  two 
offices  of  the  Commission  that  conduct 
enforcement  actions,  the  Office  of 
Compliance  and  the  Office  of  the 
General  Counsel,  maintain  such 
dociunentation  in  a  system  of  records, 
identified  as  "Enforcement  and 
Litigation  Files— CPSC-7."  Disclosure 
of  information  in  these  investigatory 
files  or  disclosiire  of  the  identity  of 
confidential  sources  could  seriously 
undermine  the  efiiectiveness  of  the 
Commission's  enforcement  actions.  For 
example,  premature  disclosure  of 
information  in  such  files  could  enable 
sub)ects  of  an  enforcement  action  to 
conceal  or  destroy  evidence,  or  escape 
prosecution.  Prematiue  disclosure  of 
this  information  could  also  lead  to  the 
possible  intimidation  of,  or  hazm  to, 
informants,  witnesses,  or  Commission 
personnel  and  their  families.  Further, 
the  imposition  of  certain  Privacy  Act 
restrictions  on  the  manner  in  which 
information  is  collected,  verified,  or 
retained  could  significanUy  impede  the 
eSsctiveness  of  an  enfi»cament  action. 


Section  (k)(2)  of  the  Privacy  Act.  5 
U.S.C.  552a(k)(2),  provides  the  authority 
for  agencies  to  exempt  records 
containing  investigatory  material 
compiled  for  law  enforcement  purpose 
from  certain  other  provisions  of  the  Act. 
16  CFR  1014.12  ciurentiy  exempts  other 
systems  of  records  from  certain 
requirements  of  the  Privacy  Act.  The 
Commission  proposed  on  June  2,  1997. 
62  FR  29680,  to  add  a  new  paragraph  (c) 
to  §  1014.12  to  exranpt  the  enforcement 
and  litigation  files  from  certain 
requirements  of  the  Privacy  Act. 

No  comments  have  been  received  and 
the  Commission  is  now  issuing  the 
proposal  as  a  final  rule. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C 
605(b),  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Since  the  rule  does  not  require 
any  actions  to  be  taken,  the  Commission 
also  certifies  that  this  rule  will  have  no 
environmental  impact,  will  not  preempt 
any  state  or  local  laws  or  regulations, 
will  have  no  impact  on  family 
maintenance  and  well  being,  and  no 
implications  for  federalism. 

List  <tf  SabfBCta  in  16  CFR  PaH  1014 

Privacy. 

For  the  reason  stated  in  the  preamble. 
Chapter  n.  Tide  16  of  the  Code  of 
Federal  Regiilations  is  amended  as 
follows: 

PART  1014— POUaES  AND 
PfK>CEDURES  HMPLEMENTINQ  THE 
PRIVACY  ACT  OF  1074 

1.  The  authority  citation  for  part  1014 
continues  to  read  as  follows: 

Authority:  Privacy  Act  of  1974  (5  U.S.C 
552a). 

f  1014.12    [Aimndad] 

2.  Section  1014.12.  Specific 
exemptions,  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

(c)  Enforcement  and  Litigation  Files — 
CPSC-7.  All  portions  of  this  system  of 
records  that  fall  within  5  U.S.C. 
552a(k)(2)  (investigatory  materials 
compiled  for  law  enforcement  purposes) 
are  exempt  from  5  U.S.C.  552a(c)(3) 
(mandatory  accounting  of  disclosures);  5 
U.S.C.  552a(d)  (access  by  individuals  to 
records  that  pertain  to  them);  5  U.S.C. 
552a(eHl)  (requirement  to  maintain  only 
such  information  as  is  relevant  and 
necessary  to  accomplish  an  authorized 
agency  purpose);  5  U.S.C.  552a(e)(4)(G) 
(mandatory  procedures  to  notify 
individuals  of  the  existence  of  records 
pertaining  to  them);  5  U.S.C. 
552a(eK4)(H)  (mandatory  procedures  to 


notify  individuals  how  they  can  obtain 
access  to  and  contest  records  pertaining 
to  Uiem);  5  U.S.C.  552a(e)(4)(I) 
(mandatory  disclosure  of  records  source 
categories);  and  the  Commission's 
regulations  in  16  CFR  part  1014  that 
implement  these  statutory  provisions. 

Dated:  September  12, 1997. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  97-24715  Filed  9-16-97;  8:45  am] 
BUJNQOOOf  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart5 

Delegations  of  Authority  and 
Organization;  Offico  of  the 
Commissioner 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
general  redelegations  of  authorify  from 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  to  other  officers  of 
FDA.  The  amendment  delegates  to  the 
Deputy  Commissioner  for  Policy  and  the 
Associate  Commissioner  for  Policy 
Coordination  authority  to  certify  that  a 
proposed  or  final  rule,  if  issued,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Furthermore,  the  Deputy  Commissioner 
for  Policy  has  redelegated  the 
aformentioned  authority  to  certain  FDA 
officials  authorized  to  issue  Federal 
Register  documents.  These  actions  are 
necessary  to  ensure  the  accuracy  of  the 
regulations. 

EFFECTIVE  DATE:  Jime  25. 1997. 
FOR  FURTHER  MRMMATKM  CONTACT: 
Edwin  V.  Dutra.  Regulations  Policy 
and  Management  Staff  (HF-26), 
Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-443-3480,  or 
Loretta  W.  Davis,  Division  of 
Management  Systems  and  Policy 
(HFA-340),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827- 
4809. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  its  delegations  of  authority 
regulations  by  revising  21  CFR  5.20  and 
by  adding  §  5.100  to  reflect  additional 
authorities  under  the  Regiilatory 
Flexibility  Act  (5  U.S.C.  60S(b)).  On 
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November  8, 1996,  the  Commissioner 
delegated  to  the  Deputy  Commissioner 
for  Policy  and  the  Associate 
Commissioner  for  Policy  Coordination 
his  authority,  as  head  of  the  agency 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  605(b)).  to  certify  that  a  proposed 
or  final  rule,  if  issued,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commissioner  authorized  the 
Deputy  Commissioner  for  Policy  and  the 
Associate  Conunissioner  for  Policy 
Coordination  to  redelegate  this 
authority. 

Moreover,  in  a  memorandum  dated 
June  25. 1997,  the  Deputy 
Commissioner  for  Policy  redelegated  to 
certain  FDA  officials  authorized  to  issue 
Federal  Regialer  documents  the 
authority  to  make  a  certification  under 
S  U.S.C  605(b)  for  any  notice  of 
proposed  rulemaking  and  for  any  final 
rule  that  such  official  is  authorized  to 
iasue.  Authority  delegated  to  a  position 
by  title  may  be  exercised  by  a  person 
officially  designated  to  serve  in  such 
position  in  an  acting  capacity  or  on  a 
temporary  basis. 

Liat  of  Sufa^ecta  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  tuider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  S-0ELEQAT10N6  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Aathority:  5  U.S.C.  604.  552,  App.  2;  7 
U.S.C  138a,  2271: 15  U.S.C.  638, 1261-1282, 
3701-3711a;  sees.  2-12  of  tlie  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63, 141-149.  487f,  679(b), 
801-886,  1031-1309;  sees.  201-903  of  the 
Federal  Food.  Dnig.  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156;  sees.  301, 
302,  303,  307.  310,  311,  351,  352,  361.  362, 
1701-1706,  2101  of  the  Public  Health  Service 
Act  (42  U.S.C.  241. 242,  242a.  2421,  242n, 
243. 262.  263,  264,  269,  300u-300u-5,  300aa- 
1):  42  U.S.C.  ISeSy.  3246b.  4332. 4831(a). 
10007-10008;  E.0. 11490, 11921,  and  12591. 

2.  Section  5.20  is  amended  by  adding 
paragraph  (f)(4)  to  read  as  follows: 

fS.20    Oeoeral  wdelagetlona  of  authority 
II  mil  ine  woininiBaioner  looDiar  onieers  oi 
the  Food  end  DruQ-  Admlnisli  sHutl 

(4)  The  Deputy  Conunissioner  iot 
Policy  and  the  Associate  Conunissioner 
for  Policy  Coordination  are  authorized 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  e05(b))  to  certify  that  a  proposed 


or  final  rule,  if  issued.  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  delegation  excludes  the  authority  to 
submit  reports  to  Congress. 

3.  Section  5.100  is  added  to  subpart 
C  to  read  as  follows: 


submitted  on  or  before  November  17, 
1997. 


iS.100    omctalsauthorfxadloi 
oarttflcation  under  5  U.A.C.  OOSfb)  tor  any 
propoaed  and  final  niles. 

The  following  officials  are  authorized 
to  perform  all  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
regard  to  decisions  made  under  the 
R^ulatory  Flexibility  Act  (5  U.S.C 
605(b)).  to  certify  that  a  proposed  or 
final  rule,  if  issued,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitiea: 

(a)  The  Associate  Commissioner  for 
Regulatory  Affairs  (ACRA). 

(b)  The  Director,  Center  tot  Biologies 
Evaluation  and  Research  (CBER). 

(c)  The  Director,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(d)  The  Director,  Center  for  Devices 
and  Radiological  Health  (CDRH). 

(e)  The  Director,  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN). 

(f)  The  Director,  Center  for  Veterinary 
Medicine  (CVM). 

(g)  Other  FDA  Officials  Authorized  to 
Issue  Federal  Register  Documents. 

Dated:  September  9, 1997. 

William  K.  Hnbbud, 

Associate  Commissioner  fm  Policy 
Coordination. 

(FR  Doc.  97-24582  Filed  9-16-«7: 8:45  am) 

OOBK  4i«»-ot-r 


DEPARTMENT  OF  STATE 

22  CFR  Part  171 
[Public  Nodoe  Na  25M| 

Offlca  of  Information  Rosour 
Management  Programs  snd  Ssrvlesa; 
Accaes  to  Information    riaadom  of 
Information  Provisions 

AGENCY:  Office  of  Information  Resources 
Management  Programs  and  Services, 
Department  of  State. 

ACTION:  Interim  rule  with  request  for 
comment 


The  Department  of  State  is 
hereby  promulgating  interim  rules  and 
soliciting  comments  prior  to  adoption  of 
final  rules  to  implement  its  obligations 
under  the  Freedom  of  Information  Act 
relating  to  requests  for  eiqieditious 
processing  of  requests. 
DATES:  The  interim  rule  is  effective  on 
October  2. 1997.  Comments  must  be 


:  Written  comments  may  be 
mailed  or  delivered  to  the  Information 
and  Privacy  Coordinattx',  Office  of 
Information  Resources  Management 
Programs  and  Services,  Room  1239, 
Department  of  State,  2201  C  Street, 
N.W.,  Washington.  D.C  20520-1239. 

FOR  FURTHER  WTOnMATION  CONTACT: 
Margaret  P.  Grafsld.  Acting  Diiector, 
Office  of  Information  Resources 
Management  Programs  and  Services. 
Room  1239.  Department  of  Sute.  2201 
C  Street.  NW.  Washington.  D.C  20520- 
1239;  telephone  (202)  647-7740; 
facsimile  (202)  647-5094. 

SUPPtaCNTARY  INFORMATION:  This 
document  promulgates  interim  rules 
and  seeks  public  comment  The  agency 
is  compeltod  to  comply  with  the 
mandates  of  the  Electronic  Freedom  of 
Information  Act  (E-FGIA)  Amendments 
of  1996  legislation,  and  applicable 
deadlines,  which  require  new 
procedures  to  become  effective  October 
2.  1997.  This  interim  rule  revises  22 
CFR  171.12  to  facing  these  regulations 
into  conformity  with  the  new  statutory 
provisions  set  forth  in  the  (E-FOIA) 
Amendments  related  to  time  limits  for 
response  and  consideration  of  requesta 
for  expedited  processing  of  Freedom  of 
Information  Act  inquiries.  Therefore, 
the  agency  waives  publication  of  a 
proposed  rule  in  accordance  with  the 
"good  cause"  provision  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553.  The  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  tmder  the 
criteria  of  the  Regulatory  Flexibility  Act 
Nor  does  it  impose  unfunded  manA^tf 
under  the  Unfunded  Mandates  Reform 
Act  This  rule  does  not  alter 
substantially  any  existing  rights  of 
members  of  the  public  In  addition,  the 
rule  does  not  impose  information 
collection  requirements  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  The  rule  is  exempt  from 
review  under  E.G.  12866.  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the 
objectives  thereof. 

Liet  of  Subjects  in  22  CFR  Part  171 

Administrative  practice  and 
procedure.  Classified  information. 
Confidential  business  information. 
Freedom  of  information.  Privacy. 

For  the  reasons  set  forth  in  the 
preamble.  22  CFR  part  171  is  amended 
as  follows: 
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PART  171— AVAJLABIUTY  OF 
MFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

1.  The  authority  citation  for  Part  171 
is  revised  to  read  as  follows: 


:  5  U.S.C  551  et  seq..  552.  S52a; 
5  U.S.C  App.  201;  E.O.12600.  52  FR  23781. 
3  CFR.  1987  Comp.,  p.  235;  E.0.12958.  60  FR 
19825.  3  CFR.  1995  Comp..  p.  333. 

auopsn  u    I  revooni  oi  mrofniBWin 


2.  Sectioa  171.12  is  revised  to  read  as 
follows: 


f  171.12   T1msHm(ta/«xp«dnsdi 

(a)  Whenever  possible,  the 
Department  will  furnish  the  requested 
records  within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays),  except  as  cited  in  §  171.4. 

(b)  A  separate  queue  shall  be 
established  for  requests  meeting  the  test 
for  expeditious  processing.  Requests  for 
expedited  processing  shall  be  granted  to 
the  requester  after  the  requester  has 
demonstrated  that  a  compelling  need 
exists.  A  notice  of  the  determination  as 
to  whether  to  grant  expedited 
processing  shall  be  provided  to  the 
requester  within  ten  (10)  days  of  the 
date  of  the  request.  The  request  for 
expedited  processing  shall  set  forth  with 
specificity  the  relevant  facts  upon 
which  the  requester  relies  and 
demonstrate  to  the  Department  that 
substantive  records  relevant  to  the 
stated  needs  may  exist  and  be  deemed 
releasable. 

(c)  A  "compelling  need"  is  deemed  to 
exist  where  the  requester  can 
demonstrate  one  of  the  following: 

(1)  Failure  to  obtain  requested 
information  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safioty  of  an  Individual; 

(2)  The  information  is  urgently 
needed  by  an  individual  primarily 
engaged  in  disseminating  information  in 
order  to  inform  the  public  concerning 
actual  or  alleged  Federal  Government 
activity.  News  media  requesters  would 
nonnally  qualify;  however,  other 
persons  must  demonstrate  that  their 
primary  activity  involves  publishing  or 
otherwise  disseminating  information  to 
the  public,  not  just  a  particular  segment 
oreroup. 

U)  Urgently  needed.  The  information 
has  a  particular  value  that  will  be  lost 
if  not  disseminated  quickly.  Ordinarily 
this  means  a  breaking  news  story  of 
general  public  interest.  However, 
information  of  historical  interest  only, 
or  information  sought  for  litigation  or 
commercial  activities  would  not  qualify, 
nor  would  a  news  media  publication  or 


broadcast  deadline  unrelated  to  the 
newsbreaking  nature  of  the  information; 

(ii)  Actual  or  alleged  Federal 
Government  activity.  The  information 
concerns  some  actions  taken, 
contemplated,  or  alleged  by  or  about  the 
government  of  the  United  States,  or  one 
of  its  components  or  agencies,  including 
the  Congress; 

(3)  Substantial  due  process  rights  of 
the  requester  would  be  impaired  by  the 
fiulure  to  process  immediately;  or 

(4)  Substantial  humanitarian  concerns 
would  be  harmed  by  the  tulure  to 
process  immediately. 

(d)  A  demonstration  of  compelling 
need  by  a  requester  shall  be  made  by  a 
statement  certified  by  the  requester  to  be 
true  and  correct  to  the  best  of  their 
knowledge.  This  statement  must 
accompany  the  request  in  order  to  be 
considered  and  responded  to  within  the 
ten  (10)  days  required  for  decisions  on 
expedited  access. 

(eKl)  The  Department's  decision  to 
deny  expedition  may  be  appealed  to  the 
Chief  of  the  Requester  Liaison  Division, 
Room  1512,  Department  of  State,  2201 
C  Street.  NW.,  Washington.  D.C  20520. 
Appeals  should  contain  as  much 
information  and  documentation  as 
possible  to  support  the  request  for 
expedited  processing  in  accordance 
with  the  criteria  set  forth  in  paragraph 
(c)  of  this  section. 

(2)  The  Requester  Liaison  Division 
Chief  will  issue  a  final  decision  in 
writing  within  ten  (10)  days  from  the 
date  on  which  the  Department  received 
the  appeal. 

Dated:  September  3. 1997. 
Patrick  F.  Komedy, 
Assistant  Secretary  for  the  Bureau  of 
Administration. 

[FR  Doc.  97-24654  Filed  9-lfr-97;  8:45  am] 
I  cao^47te-C4-p 


DEPARTMBfT  OF  THE  INTERIOR 

Offic*  Of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart946 
[VA-106-FOR] 

Virginia  Regulatory  Program 

AQBICY:  OfBce  of  Smface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMWUUIY:  OSM  is  approving  with 
exceptions  a  proposed  amendment  to 
the  Virginia  permanent  regulatory 
program  (hereinafter  referred  to  as  the 


Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  regulatory 
changes  to  implement  the  standards  of 
the  Federal  Energy  Policy  Act  of  1992, 
and  the  Code  of  Virginia.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
Federal  regulations  as  amended  on 
March  31, 1995  (60  FR  16772) 
concerning  subsidence  damage. 
EFFECTIVE  DATE:  September  17, 1997. 
FOR  FURTMBI  arOWIIATtON  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement,  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Stone  Gap,  Virginia  24219. 
Telephone:  (540)  523-4303. 

SUPPLBifSfTARY  MFOfMATKM: 

L  Background  on  the  Virginia  Program, 
n.  Submission  of  the  AmendmenL 
m.  Director's  Fiadings. 

IV.  Summary  and  Disposition  of  Commsnta. 

V.  Director's  Decision. 

VL  Procedural  Determinations. 

L  BackgrtMBd  oa  the  Viigima  Pragran 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Badf^round 
information  on  the  Virginia  program 
including  the  Secretary's  findings,  the 
disposition  of  conunents,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Faiferal  RegistBr 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  pro-am  amendments  are 
identified  at  30  CFR  946.11,  946.12, 
946.13,  946.15,  and  946.16. 

n.  Suhmiaaion  of  the  AmmmimmaH 

By  letter  dated  May  21.  1996 
(Administrative  Record  No.  VA-882), 
Virginia  submitted  amendments  to  the 
Virginia  program  concerning  subsidence 
damage.  The  amendments  are  intended 
to  make  the  Virginia  program  consistent 
with  the  Federal  regulations  as  amended 
on  March  31, 1995  (60  FR  16722). 
Virginia  stated  that  the  proposed 
amendments  implement  the  standards 
of  the  Federal  Energy  Policy  Act  of 
1992,  and  sections  45.1-243  and  45.1- 
258  of  the  Code  of  Virginia. 

Virginia  also  noted  uat  the  state  has 
adopted  a  revised  system  for  numbering 
the  Virginia  regulations.  For  the  Virginia 
program,  the  prefix  "480-03-19."  has 
been  replaced  with  "4  VAC  25-130-." 
The  part  of  the  existing  Virginia 
numbering  system  that  corresponds  to 
the  Federal  number  remains  the  same. 
For  example,  old  "480-03-19.700.5" 
has  become  "4  VAC  25-130-700.5." 
The  Virginia  Division  of  Mines, 
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Minerals  and  Energy  (DMME)  will  be 
reprinting  the  Virginia  program 
regulations  to  incorporate  the  new 
prefix,  both  in  the  numbering  of  the 
regulations  and  in  references  contained 
in  the  regulations.  However,  the  DMME 
is  continuing  to  use  the  "480-03-19." 
prefix  pending  the  reprint 

The  proposed  amendment  was 
published  in  the  Jime  11, 1996,  Federal 
Register  (61  FR  29506),  and  in  the  same 
notice,  OSM  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  comment  period  closed  on  July  11, 
1996.  The  public  comment  period  was 
reopened  on  July  24. 1996  (61  FR 
38422),  to  accept  additional  comments 
on  the  proposed  use  of  a  28-degree  angle 
of  draw  with  the  rebuttable  presumption 
of  causation  by  subsidence  provision. 
That  comment  period  ended  on  August 
8,  1996.  On  September  12.  1996  (61  FR 
48110),  OSM  announced  a  scheduled 
public  hearing  on  the  proposed 
amendments.  The  hearing  was  held  on 
September  18, 1996  (Administrative 
Record  Number  VA-896). 

By  letter  dated  July  11, 1996 
(Administrative  Record  Number  VA- 
894).  OSM  requested  that  Virginia 
provide  additional  information  on  the 
proposed  amendments,  including 
technical  justification  for  the  use  of  the 
28  degree  angle  of  draw.  Virginia 
responded  to  that  request  for  additional 
information  by  letter  dated  January  3, 
1997  (Administrative  Record  Number 
VA-902).  Virginia  also  submitted  to 
OSM  on  March  20, 1997,  changes  to 
correct  minor  punctuation  and 
typographical  errors  Administrative 
Record  Number  (VA-014).  OSM 
reopened  the  public  comment  p>eriod  on 
April  7,  1997,  to  provide  for  public 
comment  on  Virginia's  technical 
justification  of  the  proposed  use  of  the 
28  degree  angle  of  draw.  The  comment 
period  closed  on  April  22. 1997  (62  FR 
16509). 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Virginia  program. 

The  amendments  proposed  by 
Virginia  are  as  follows: 

1 .  Section  480-03-1 9. 700.5    Definitions 

(a)  "IMnking,  domestic  or  residential 
water  supply"  has  been  added  to  mean 
water  received  from  a  well  or  spring  and 
any  appurtenant  delivery  system  that 
provides  water  for  direct  himian 
consumption  or  household  use.  Wells 
and  springs  that  serve  only  agricultural. 


commercial  or  industrial  enterprises  are 
not  included  except  to  the  extent  the 
water  supply  is  for  direct  human 
consumption  or  hiunan  sanitation,  or 
domestic  use. 

The  Director  finds  this  definition  to 
be  identical  to  and  no  less  efiective  than 
the  counterpart  Federal  definition  at  30 
CFR  701.5. 

(b)  "Material  damage,  in  the  context 
of  §§480-03-19.784.20  and  480-03- 
19.817.121"  of  this  chapter  has  been 
added  to  mean: 

(a)  Any  functional  impairment  of 
surface  lands,  features,  structiires  or 
facilities; 

(b)  Any  physical  change  that  has  a 
significant  adverse  impact  on  the 
ejected  land's  capability  to  support  any 
current  or  reasonably  foreseeable  uses  or 
causes  significant  loss  in  production  or 
income;  or 

(c)  Any  significant  change  in  the 
condition,  appearance  or  utility  of  cmy 
structure  or  JGacility  from  its 
presubsidence  condition. 

The  Director  finds  this  definition  to 
be  substantively  identical  to  and  no  less 
effective  than  the  counterpart  Federal 
definition  at  30  CFR  701.5. 

(c)  "Non-commercial  building"  has 
been  added  to  mean  any  building,  other 
than  an  occupied  residential  dwelling, 
that,  at  the  time  the  subsidence  occurs, 
is  used  on  a  regular  or  temporary  basis 
as  a  public  building  or  community  or 
institutiona]  building  as  those  terms  are 
defined  in  §480-03-19.700.5  of  this 
chapter.  Any  building  used  only  for 
commercial  agriculttiral,  industrial, 
retail  or  other  commercial  enterprises  is 
excluded. 

The  Director  finds  this  definition  to 
be  substantively  identical  to  and  no  less 
effective  than  the  coimterpart  Federal 
definition  at  30  CFR  701.5. 

(d)  "Occupied  residential  dwelling 
and  structures  related  thereto"  has  been 
added  to  mean,  for  purposes  of  §§  480- 
03-19.784.20  and  480-03-19.817.121, 
any  building  or  other  structures  that  at 
the  time  the  subsistence  occurs,  is  used 
either  temporally,  occasionally, 
seasonally,  or  permanently  for  human 
habitation.  This  term  also  includes  any 
building,  structuire  or  facility  installed 
on,  above  or  below,  or  a  combination 
thereof,  the  land  surface  if  that  building, 
structure  or  facility  is  adjunct  to  or  used 
in  connection  with  an  occupied 
residential  dwelling.  Examples  of  such 
structtires  include,  but  are  not  limited 
to,  garages;  storage  sheds  and  barns; 
greenhouses  and  related  buildings; 
utilities  and  cables;  fences  and  other 
enclosures;  retaining  walls;  paved  or 
improved  patios,  viralks  and  driveways; 
septic  sewage  treatment  facilities;  and 
lot  drainage  and  lawn  and  garden 


irrigation  systems.  Any  structure  used 
only  for  commercial  agricultural, 
industrial,  retail  or  other  commercial 
purposes  is  excluded  (hereinafter 
referred  to  in  this  preamble  as 
"protected  structure"). 

The  Director  finds  this  definition  to 
be  substantively  identical  to  and  no  less 
effective  than  the  counterpart  Federal 
definition  at  30  CFR  701.5. 

(e)  "Replacement  of  water  supply" 
has  been  added  to  mean,  with  respect  to 
protected  water  supplies  contaminated, 
diminished,  or  interrupted  by  coal 
mining  operations,  provision  of  water 
supply  on  both  a  temporary  and 
permanent  basis  equivalent  to 
premining  quantity  and  quality. 
Replacement  includes  provision  of  an 
equivalent  water  delivery  system  and 
pajrment  of  operation  and  maintenance 
costs  in  excess  of  customary  and 
reasonable  delivery  costs  for  premining 
water  supplies. 

(a)  Upon  agreement  by  the  permittee 
and  the  water  supply  ovimer,  the 
obligation  to  pay  such  operation  and 
maintenance  costs  may  be  satisfied  by  a 
one-time  payment  in  an  amount  which 
covers  the  present  worth  of  the 
increased  anniial  operation  and 
maintenance  costs  for  a  pwriod  agreed  to 
by  the  permittee  and  the  water  supply 
owner. 

(b)  If  the  affected  water  supply  was 
not  needed  for  the  land  use  in  existence 
at  the  time  of  loss,  contamination,  or 
diminution,  and  if  the  supply  is  not 
needed  to  achieve  the  post  minii^  land 
use,  replacement  requirements  may  be 
satisfied  by  demonstirating  that  a 
suitable  alternative  water  sourt»  is 
available  and  could  feasibly  be 
developed.  If  the  latter  approach  is 
selected,  written  conctirrence  must  be 
obtained  from  the  water  supply  owner. 

The  Director  finds  this  definition  to 
be  identical  to  and  no  less  effective  than 
the  counterpart  Federal  definition  at  30 
CFR  701.5. 

2.  Section  480-03-19.784.14 
Hydrologic  Information 

Subsection  (e)  has  been  amended  by 
adding  new  subsection  (e)(3Miv)  to 
provide  that  the  probable  hydrologic 
consequences  (PHC)  determination  shall 
contain  findings  on:  "Whether  the 
underground  mining  activities 
conducted  after  October  24, 1992  may 
result  in  contamination,  diminution,  or 
intemipdon  of  a  well  or  spring  in 
existence  at  the  time  the  permit 
application  is  submitted  and  used  Cor 
domestic,  drinking,  or  residential 
purposes  within  the  permit  or  adjacent 
areas." 

The  Director  finds  this  provision  to  be 
identical  to  and  no  less  eSactive  than 
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the  counterpart  Federal  provision  at  30 
CFR  784.14(e)(3)(iv). 

3.  Section  480-03-19.784.20      . 
Subsidence  Control  Plan 

The  existing  language  of  this 
provision  is  deleted  and  replaced  by 
new  language.  New  subsection  (a) 
provides  for  a  pre-subsidence  survey 
that  includes  a  map  to  identify 
structures,  renewable  resource  lands 
and  drinking,  domestic  and  residential 
water  supplies  that  subsidence  may 
affiect;  an  accompanying  narrative;  and  a 
pre-subsidence  survey  of  all  non- 
commercial buildings  or  occupied 
residential  dwellings  and  structures 
related  thereto,  that  may  be  damaged  by 
subsidence,  and  a  survey  of  the  quanti^ 
and  quality  of  all  drinking,  domestic, 
and  residential  water  supplies  within 
the  permit  and  adjacent  area  that  could 
be  contaminated,  diminished,  or 
interrupted  by  subsidence. 

Subsection  (b)  provides  for  a 
subsidence  control  plan.  The 
subsidence  control  plan  shall  contain  a 
description  of  the  mining  method;  a 
map  of  underground  workings  showing 
areas  of  planned  subsidence,  and  areas 
where  measures  to  minimize  subsidence 
and  subsidence  related  damage:  a 
description  of  the  overlying  rock  strata 
that  affect  the  likelihood  or  extent  of 
subsidence  and  subsidence  related 
damage;  a  description  of  moiutoring  if 
needed:  a  description  of  subsidence 
control  measures,  except  for  areas  where 
planned  subsidence  is  projected  to  be 
used;  a  description  of  the  anticipated 
effects  of  planned  subsidence,  if  any;  a 
description  of  methods  to  be  employed 
to  minimi7.e  the  effects  of  planned 
subsidence,  or  the  written  consent  of  the 
owner  that  such  measures  not  be  taken; 
a  description  of  the  measures  to  be 
taken  to  replace  adversely  affected 
protected  water  supplies  or  to  mitigate 
or  remedy  any  subsidence  related 
material  damage  to  the  land  and 
protected  structures;  and  other 
information  as  specified  by  the  Division 
of  Mined  Land  Reclamation  (DMLR). 

The  Director  finds  this  provision  to  be 
substantively  identical  to  and  no  less 
effective  than  the  counterpart  Federal 
provision  at  30  CFR  784.20  concerning 
subsidence  control  plan. 

4.  Section  480-03-19.817.41 
Hydrologic  Balance  Protection 

New  subsection  (j)  is  added  to  provide 
that  the  permittee  must  promptly 
replace  any  drinking,  domestic  or 
residential  water  supply  that  is 
contaminated,  diminished  or 
interrupted  by  underground  mining 
activities  conducted  after  October  24, 
1992,  if  the  affected  well  or  spring  was 


in  existence  before  the  date  the  DMLR 
received  the  permit  application  for  the 
activities  causing  the  loss, 
contamination  or  interruption.  The 
baseline  hydrologic  information 
required  in  §480-03-19.784.14  and  the 
geologic  information  concerning 
baseline  hydrologic  conditions  required 
in  §480-03-19.784.22  will  be  used  to 
determine  the  impact  of  mining 
activities  upon  the  water  supply. 

The  Director  finds  this  provision  to  be 
substantively  identical  to  and  no  less 
effective  than  the  counterpart  Federal 
provision  at  30  CFR  817.41(1) 
concerning  drinking,  domestic  or 
residential  water  supply. 

5.  SecUon  480-03-19.817.121 
Subsidence  Control 

Subsection  (a)  concerning  measures  to 
prevent  or  minimize  damage  is 
amended  by  adding  new  language  (at 
new  sut)section  (a)(2))  to  provide  that 
planned  subsidence  must  include 
measures  to  minimize  material  damage 
to  protected  structures,  except  if  the 
permittee  has  written  consent  of  the 
structure  owners,  or  uniess  the 
anticipated  damage  would  constitute  a 
threat  to  health  or  safety,  the  costs  of 
such  measures  exceed  tbe  anticipated 
costs  of  repair,  or  the  structure  owners 
deny  the  permittee  access  to  implement 
the  measures  to  minimize  material 
damage  and  the  permittee  provides 
'written  evidence  of  good  faith  efforts  to 
obtain  access. 

The  proposed  language  is 
substantively  identical  to  and  no  less 
effiective  than  the  counterpart  Federal 
language  at  30  CFR  817.121(a)(2)  with 
one  exception.  30  CFR  817.121(a)(2) 
contains  no  counterpart  to  the  proposed 
language  that  provides  an  exception  to 
the  requirement  to  include  measures  to 
minimize  material  damage  to  protected 
structiues  if  the  structxue  owners  deny 
the  permittee  access  to  implement  the 
measures  to  minimize  material  damage. 

"Planned  subsidence  in  a  predictable 
and  controlled  manner"  includes 
longwall  mining  and  pillar  retreat 
mining.  Mitigation  efforts  for  longwall 
mining  are  performed  on  the  surface. 
Such  efforts  include  trenching,  bracing 
or  jacking  of  the  protected  structure. 
These  mitigation  measures  remain  in 
place  while  the  groimd  underneath  the 
structure  subsides,  keeping  the  structure 
level.  For  example,  jacks  cannot  be 
placed  in  the  underground  mine 
because  longwall  machinery  moves  as 
one  continuous  unit  and  cannot  "skip" 
over  the  area  under  the  structure.  Thus, 
if  a  permittee  conducting  longwall 
operations  ("longwall  permittee")  is 
denied  access  to  a  protected  structure,  it 
is  not  viable  for  the  longwall  permittee 


to  place  jacks  under  the  structure  or 
place  braces/trenches  around  the 
structiue.  However,  if  the  planned 
subsidence  involves  pillar  retreat 
mining,  then  mitigation  efforts  could  be 
performed  underneath  the  protected 
structure  regardless  of  whether  or  not  a 
structure  owner  denied  the  permittee 
access  to  his  structure.  The  permittee  in 
a  pillar  retreat  operation  coiild  protect 
tlw  structure  by  either  leaving  the 
pillars  of  coal  under  and  surrounding 
the  protected  structure  or  replacing  the 
pillars  of  coal  with  a  support.  Thus, 
Virginia's  proposal  with  regard  to 
longwall  mining  operations  is  consistent 
with  the  federal  rule  at  30  CFR 
817.121(aK2)  which  requires  measures 
to  minimize  subsidence  damage  only 
when  such  measures  are  "consistent 
with  the  mining  method  employed"  and 
"technologically  feasible." 

OSM  was  also  concerned  about 
whether  or  not  the  structure  owner 
would  be  notified  by  the  longwall 
permittee  of  the  consequences  of  failing 
to  allow  access  for  the  placement  of 
mitigation  measures.  Since  Virginia's 
proposal  had  no  direct  federal 
counterpart,  there  was  no  direct  federal 
notice  counterpart.  The  Federal 
regulation  at  30  CFR  784.20(a)(3) 
provide  a  relevant  comparison.  30  CFR 
784.20(a)(3)  provides  that,  if  an  owner  ■ 
denies  access  for  a  pre-mining  survey, 
the  (>ermittee  must  provide  certain 
information  to  the  landowner 
concerning  the  potential  negative  effect 
of  their  actions,  but  the  lack  of  access 
does  not  prevent  the  permittee  from 
mining.  Virginia,  by  a  letter  dated 
January  3, 1997,  (Administrative  Record 
Number  VA-902)  clarified  that  under 
480-03-19.817.121(a)(2)(iii),  the 
permittee  must  provide  a  written 
document  to  the  structure  owner 
informing  the  owner  of  the 
consequences  of  denying  access. 
Further,  the  permittee  must  provide 
Virginia  with  evidence  documenting 
such  notice. 

Accordingly,  the  Director  finds  that 
vidth  respect  to  longwall  permittees,  the 
proposed  language  is  consistent  with 
the  Federal  regulations  and  is  approving 
480-O3-19.817.121(a)(2)(iii)  to  the 
extent  it  applies  to  longwall  permittees. 
The  Director  notes  that  denial  of  entry 
to  the  longwall  permittee  to  perform 
mitigation  measures  does  not  relieve  the 
longwall  permittee  from  the  obligation 
to  comply  with  the  repair  or 
compensation  requirements  of  30  CFR 
817.121(c)(4). 

Subseciton  (c)  has  been  revised  by 
deleting  the  existing  language  and 
replacing  new  language.  The  new 
language  provides  for  the  repair  of 
dcunage  to  surface  lands;  the  repair  or 
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compensation  for  damage  to  non- 
commercial buildings  and  dwellings 
and  related  striictures;  repair  or 
compensation  for  damage  to  other 
structxires;  rebuttable  presumption  of 
causation  by  subsidence;  approval  of 
site-specific  angle  of  draw;  no 
presiunption  where  access  for  pre- 
subsidence  survey  is  denied;  rebuttal  of 
presumption;  information  to  be 
considered  in  determination  of 
causation;  and  adjustment  of  bond 
amount  for  subsidence  damage. 

The  Director  finds  the  proposed 
provision  to  be  substantively  identical 
to  and  no  less  effective  than  the 
counterpart  Federal  provision  at  30  CFR 
817.121(cK4)  with  a  few  exceptions. 

a.  Virginia's  regulation  at  §  480-03- 
19.817.121(c)(4)(i),  creates  a  rebuttable 
presumption  that  subsidence  caused 
damage  to  a  protected  structure  if  that 
structure  is  within  an  area  that  is 
"determined  by  projecting  a  specified 
angle  of  draw  from  the  outermost 
boundary  of  any  underground  mine 
workings  to  the  surface  of  the  land." 
Virginia's  language  is  substantively 
identical  to  the  fmleral  regulation  at  30 
CFR  817.121(cK4)(i).  However,  in  a 
letter  dated  January  3. 1997  fixim 
Virginia  to  OSM  (Administrative  Record 
Number  VA-902),  Virginia  stated  that 
the  "Division  will  continue  to  measure 
angle  of  draw  from  the  edge  of  high 
extraction  mining  areas,  where 
subsidence  is  likely  to  occuj'  (areas 
where  50%  or  more  of  the  coal  has  been 
removed)."  This  interpretation  by 
Virginia  is  inconsistent  with  the  Federal 
rules.  The  angle  of  draw  is  defined  in 
the  preamble  to  the  1995  Federal  rules 
on  subsidence  as  "the  angle  of 
inclination  between  the  vertical  at  the 
edge  of  the  underground  mine  workings 
and  the  point  of  zero  vmtical 
dispfacement  at  the  edge  of  the 
subsidence  trough."  60  FR  16722, 16738 
(March  31, 1995).  OSM  does  not  Umit 
the  angle  of  draw  to  high  extraction 
areas.  Thus,  Virginia's  interpretation 
coiild  create  a  smaller  area  within 
which  the  presumption  of  causation 
would  apply.  Accordingly,  since 
Virginia's  language  is  substantively 
identical  to  the  federal  regulation.  OSM 
is  approving  §  480-30- 
19.817.121(c)(4)(i)  to  the  extent  it  is 
interpreted  consistentiy  with  the  plain 
language  of  30  CFR  817.121(c)(4)(i). 
OSM  is  not  approving  §  480-03- 
19.817.121(c)(4)(i)  to  the  extent  it  will 
be  applied  in  a  manner  consistent  with 
the  plain  language  of  the  federal  nde 
that  states  the  angle  of  draw  will  be 
projected  "from  Ute  outermost  boundary 
of  any  underground  mine  workings  to 
the  surface  of  the  land." 


Virginia  is  also  adding  language  to 
allow  for  the  approval  of  the  site- 
specific  angle  of  draw.  This  language  is 
substantive  identical  to  30  CFR 
817.121(cM4)(ii).  However,  as  noted 
above  Virginia  is  not  interpreting  how 
the  angle  of  draw  will  be  determined  in 
a  manner  consistent  with  the  federal 
rules.  Therefore,  OSM  is  approving 
§480-O3-ig.817.121(c)(4Kii)  to  the 
extent  it  is  interpreted  consistently  with 
the  plain  language  of  30  CFR 
817.121(c)(4).  OSM  is  not  approving 
§  480-4)3-19.817.121(c)(4Kii)  to  the 
extent  it  will  be  applied  in  a  manner 
inconsistent  with  the  plain  language  of 
the  federal  rule. 

(b)  At  proposed  at  §  480-03- 
17.817.121(cK4)(i),  Virginia  has 
provided  for  a  28-degree  angle  of  draw 
rather  than  the  30-degree  ai^e  of  draw 
provided  in  the  Federal  regulations  at 
30  CFR  817.121(c)(4)(i). 

OSM  approved  the  Federal 
regulations  concerning  angle  of  draw  at 
30  CFR  817.121(cX4)  on  March  31, 1995 
(60  FR  16722-16751).  The  preamble  to 
the  approval  of  817.121(c)(4)  appears  on 
pages  16737  through  16741.  That 
preamble  presents  OSM's  explanation 
for  approral  of  the  30-degree  angle  of 
draw  and  the  flexibility  which  allows 
states  to  apply  for  an  angle  of  draw 
other  than  the  30-degree  angle  of  draw, 
and  an  explanation  of  how  the  angle  of 
draw  is  implemented. 

The  purpoae  of  paragraph  30  CFR 
817.121(c)(4)  is  to  set  out  a  procedure  under 
which  a  specified  area  would  be  sul^ect  to 
a  rebuttable  presumption  that  subsidence 
from  underground  mining  caused  surfoce 
damage  to  non-commercial  buildings  or 
occupied  residential  dwellings  and  related 
structures.  This  evidentiary  standard  would 
simplify  establishing  causation  of  sulxidence 
damage  in  many  cases,  by  relieving  the 
regulatory  authority  of  the  initial  burden  of 
providing  evidence  tliat  damage  was  caused 
by  the  mine  operation.  160  FR  at  16737] 

The  presumption  would  be  established 
only  after  it  is  determined  that  damage 
caused  by  earth  movement  did  in  fact  occur 
within  the  specified  angle  of  draw.  The 
burden  of  rebutting  the  presumption  v^  be 
appropriately  on  the  mine  operator,  who  tvill 
have  the  best  information  as  to  the  nature, 
timing,  and  sequence  of  mining  activities, 
geological  conditions,  etc.;  Le.,  the  types  of 
foots  directly  related  to  causation  of  the 
damage.  [60  FR  at  16737] 

OSM  believes  that  the  establishment  of  a 
specific  angle  for  the  presumption  is 
important  and  has  a  number  of  efiflBCts  or 
ramifications.  In  any  enforcement 
proceedings  concerning  allegations  of 
subsidence  damage  to  protected  structuios,  it 
will  affect  the  initial  burdens  of  going 
forward  with  the  evidence  for  both  the 
regulatory  autliority  and  the  permittee  *  •  • 
|o)nce  the  angle  of  draw  is  established, 
permit  applicants  Mrill  be  required  to  comply 
with  all  presubsidence  survey  requirements 


covering  at  least  the  area  witlun  the  angle  of 
draw  •  •  •  OSM  believes  (that)  applying  the 
presumption  to  a  specified  angle  of  draw  will 
balance  the  various  purposes  of  SMCRA. 
including  both  environmental  protection  and 
the  SMCRA  section  102(k)  purpose  of 
encouraging  the  full  utilization  of  coal 
resources  through  the  application  of  under 
ground  extraction  technologies.  (60  FR  at 
18737-16738) 

The  "angle  of  xfaaw"  is  the  angle 
formed  between  a  line  drawn  vertically 
from  the  edge  of  the  underground 
workings  upward  to  the  surface,  and  a 
line  drawn  bom  that  same  point  on  the 
edge  of  the  imdergroimd  workings  up  to 
the  surface  through  the  point  at  the 
outside  edge  of  a  subsidence  trough 
where  the  subsidence  has  diminished  to 
zero.  Therefore,  "the  angle  of  draw  is 
one  way  to  define  tbe  outer  boundary  of 
subsidence  displacement  that  may  occur 
at  the  surface."  (60  FR  at  16738) 

In  practice  (in  accordance  with 
817.121(cK4)),  such  an  angle  of  draw  is 
dra%vn  upward  from  all  points  along  the 
outermost  botmdary  of  any  (all) 
underground  mine  workings.  Therefore, 
it  is  presumed  (rebuttable)  that  damage 
caused  by  earth  movement  to  protected 
structuires  that  are  either  directiy  above 
mine  workings  or  within  the  specific 
angle  of  draw  of  those  workings,  has 
been  caused  by  tbe  permittee.  The 
Director  notes  that  the  purpose  of  the 
use  of  an  angle  of  draw  is  not  to  prevent 
mining  or  subsidence.  The  purpose  of 
the  use  of  an  angle  of  draw  is  to  ease 
the  initial  investigative  burden  on  the 
regulatory  authcnity  in  those  cases 
where  the  probability  is  high  that 
damage  by  earth  movement  was  caused 
by  the  undergroimd  mining  operations. 

While  recognizing  regional  and  site- 
specific  varfability  in  the  angle  of  draw, 
OSM  decided  to  establish  a  national 
standard  of  30  degrees.  This  is 
consistent  with  the  outer  limits 
determined  for  earth  movement  in  most 
subsidence  studies  across  the  United 
States,  particidarly  later  studies 
addressing  long  wall  mining  *  •  • 
This  nationwide  standard  is 
conservative"  (most  subsidence  is 
expected  to  take  place  within  this  angle 
of  draw)  and  "offers  reasonable 
protection  to  surface  owners  anticipated 
subsidence  scenarios."  (60  FR  at  16739) 

On  tbe  other  hand,  while  the  Federal 
standard  is  conservative,  it  was  not 
intended  to  encompass  100  percent  of 
possible  subsidence  damage.  OSM 
concluded  that  such  a  standard  would 
place  an  unreasonable  burden  on  the 
permittee  with  regard  to  pre-subsidence 
survey  obligations.  Some  causes  will 
likely  occiu  where  earth  movement  has 
caused  damage  to  protected  structures, 
but  those  structures  may  be  outside  of 
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the  angle  of  draw  standard.  In  those 
cases,  the  State  regulatory  authority  will 
not  have  the  benefit  of  the  presumption 
of  causation.  The  regulatory  authority 
must,  nevertheless,  investigate  such 
occurrences  to  obtain  the  evidence 
necessary  to  determine  whether  or  not 
such  damage  is  caused  by  the  permittee. 

Although  the  Federal  regulation 
provides  that  the  presumption  shall 
apply  to  a  30-degree  angle  of  draw,  30 
CFR  817.121(c)(4)(i)  allows  the  States  to 
establish  a  different  angle  of  draw  if  the 
State  shows  in  writing  that  the  angle  has 
a  more  reasonable  basis  than  the  30- 
degree  angle  of  draw,  based  on 
geotechnical  analysis  of  the  factors 
affecting  potential  surface  impacts  of 
underground  coal  mining  operations  in 
the  State.  Such  an  angle  of  draw  should 
be  the  angle  within  which  vertical 
displacement  of  the  surface  is 
reasonably  expected.  Further,  the 
Federal  rule  ensures  that  the  regulatory 
authority  also  has  the  flexibility  to 
establish  a  different  angle  of  draw  on  a 
site-specific  basis,  where  such  variation 
is  justified  by  appropriate  geotechnical 
analysis. 

By  letter  dated  January  3,  1997 
(Administrative  Record  Number  VA- 
902),  Virginia  submitted  information  to 
OSM  that  is  intended  to  show  that  a  28- 
degree  angle  of  draw  has  a  more 
reasonable  basis  for  Virginia  than  the 
30-degree  angle  of  draw.  Virginia's 
justification  for  the  proposed  28-degree 
angle  of  draw  is  based  on  a  review  of 
existing  literature,  information 
submitted  by  consultants  on  permit 
applications,  and  the  use  of  the  Surface 
Deformation  Prediction  System  (SDPS) 
computer  modeling  software  to  predict 
the  zero  point  of  movement  on  the 
surface  (Angle  of  Draw).  The  detailed 
information  presented  by  Virginia 
shows  Angle  of  Draw  ranging  from  16  to 
21  degrees  in  Dickenson  County,  general 
angle  of  draw  statement  for  the  eastern 
coal  fields  as  21  to  26  degrees  from 
published  literature,  and  detailed 
sur&ce  subsidence  measurements  by 
coal  companies  over  long  wall  mines  of 
7  to  15  degrees.  The  SDPS  computer 
subsidence  model  predicts  13  to  15.  The 
28-degree  angle  of  draw  proposed  by 
Virginia  is  well  outside  of  any  of  the 
above  data  and.  therefore,  is  the  angle 
within  which  vertical  displacement  of 
the  surface  is  reasonably  expected. 

The  Director  finds  that  Virginia  has 
provided  sufficient  written  justification 
based  on  a  geotechnical  analysis  of  the 
factors  affecting  potential  sur&ce 
impacts  for  the  proposed  use  of  a  28- 
degree  angle  of  draw  in  accordance  with 
30  CFR  817.121(c)(4)(i).  Therefore,  the 
Director  is  approving  Virginia's  use  of 
the  2&-degree  angle  of  draw  so  long  as 


it  is  to  be  measured  from  the  outermost 
boundary  of  any  underground  mine 
workings  to  the  surface  of  the  land.  The 
Director  notes,  as  discussed  above,  that 
it  is  possible  that  earth  movement  that 
causes  damage  to  protected  structures 
that  are  outside  the  28-degree  angle  of 
draw  standard  could  occur.  In  those 
cases,  Virginia  will  not  have  the  benefit 
of  the  presumption  of  causation. 
Virginia  must,  nevertheless,  investigate 
such  occurrences  to  obtain  the  evidence 
necessary  to  determine  whether  or  not 
such  damage  is  caused  by  the  permittee. 

c.  New  §480-^)3-19.817.121(c)(5)  of 
the  Virginia  rules  is  substantively 
identical  to  the  counterpart  Federal 
regulations  except  that  Virginia  has  also 
added  the  following.  Virginia  provides 
that  no  additional  bond  is  required  if 
the  permittee  demonstrates  that  the 
liability  insurance  required  under 
§480-03-19.800.60  provides  applicable 
coverage. 

There  is  no  direct  Federal  counterpart 
to  the  proposed  language  at  30  CFR 
817.121(c)(5).  However,  the  preamble  to 
the  Federal  provision  at  30  CFR 
817.121(c)(5)  (see  60  FR  16741-16742; 
March  31, 1995)  specifically  addresses 
the  option  that  would  be  implemented 
by  the  Virginia  language.  In  that 
preamble,  OSM  stated  that  under  30 
CFR  800.14(c),  if  the  liability  insurance 
policy  required  under  section  30  CFR 
800.60  would  provide  coverage 
sufficient  to  fund  the  reclamation  of 
subsidence  damage,  that  insurance  may 
be  substituted  for  increased  bond. 
Therefore,  the  Director  finds  that 
Virginia's  proposed  language  is 
consistent  with  and  no  less  effective 
than  30  CFR  817.121(c)(5). 

IV.  Summary  and  Disposition  of 
CommsBts 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  SMCRA 
and  30  CFR  732.17(h)(ll)(I),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Department 
of  Labor,  Mine  Safety  and  Hetdth 
Administration  (MSHA)  responded 
(Administrative  Record  Number  VA- 
888)  and  stated  that  the  proposed 
amendments  pose  ro  conflict  with 
MSHA  regulations.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  responded  and 
stated  that  the  FWS  has  reviewed  the 
amendments  and  has  determined  that  it 
appears  unlikely  that  the  proposed 
amendments  will  affect  Federally  listed 
critical  habitat  or  species 
(Administrative  Record  Number  VA- 
893). 

The  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service 
(NRCS)  responded  (Administrative 


Record  Number  VA-892)  and 
commented  on  the  proposed  28-degree 
angle  of  draw.  NRCS  stated  that  while 
tests  and  analyses  conducted  by  and  for 
the  NRCS  in  the  Appalachian  coal  fields 
have  shown  a  25-degree  angle  of  draw 
from  the  edge  of  extraction,  NRCS  has 
usually  assumed  a  30-degree  angle  of 
draw  for  land  rights  and  safety  reasons. 
NRCS  said  that  the  30-degree  figure, 
while  somewhat  conservative,  is  widely 
accepted  in  the  academic,  technical  and 
engineering  communities.  In  response, 
the  Director  notes  that  in  Finding  5, 
above,  Virginia  has  submitted  technical 
justification  for  using  a  28-degree  angle 
of  draw.  That  is,  the  Virginia  technical 
information  shows  that  the  28-degree 
angle  of  draw  has  a  more  reasonable 
basis  for  Virginia.  As  noted  in  the 
finding,  Virginia's  justification  does  not 
guarantee  (nor  does  the  Federal 
standard  of  30-degree  angle  of  draw 
guarantee)  that  all  subsidence  damage 
will  necessarily  take  place  within  the 
specified  angle  of  draw.  Rather,  it  is 
expected  that  the  great  majority  of 
subsidence  damage  would  occur  within 
the  specified  angle  of  draw.  It  is 
possible  that  earth  movement  could 
occur  that  causes  damage  to  protected 
structures  that  are  outside  the  28-degree 
angle  of  draw  standard.  In  those  cases, 
Virginia  will  not  have  the  benefit  of  the 
presumption  of  causation.  Virginia 
must,  nevertheless,  investigate  such 
occurrences  to  obtain  the  evidence 
necessary  to  determine  whether  or  not 
such  damage  is  caused  by  the  permittee. 

Public  Comments 

The  following  comments  were 
received  in  response  to  the  announced 
public  comment  periods.  A  public 
hearing  was  held  on  September  18, 
1997,  and  the  comments  below  also 
reflect  those  offered  at  the  hearing. 

One  commenter  recommended 
various  typographical  corrections  be 
made  to  the  amendment  in  response, 
the  Director  notes  that  Virginia  has 
corrected  all  but  one  of  the 
typographical  errors  that  were  identified 
by  the  commenter.  The  remaining  error 
at  §480-03-ig.784.20(b)(7),  is  clearly  a 
typographical  error  and  does  not  affect 
the  meaning  of  784.20(b).  Therefore,  as 
stated  in  the  Director's  finding  5,  the 
Director  finds  it  to  be  no  less  efiiective 
than  the  Federal  regulation. 

Several  commenters  stL.ed  that  the 
proposed  28-degree  angle  of  draw 
should  not  be  approved.  Some  of  these 
commenters  expressed  disbelief  that  any 
specific  angle  of  draw  could  adequately 
protect  the  coalfield  residents  from 
damage  from  subsidence.  One  commetet 
said  that  he  can't  see  how  anyone  can 
draw  a  line  on  a  map  and  say  on  one 
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side  of  this  line  damage  is  caused  l^ 
mining,  but  on  the  other  side  of  the  line 
damage  can  not  be  mining  related.  It  is 
especially  impossible,  the  commenter 
stated,  to  use  a  single  measurement  for 
any  entire  region  or  state.  Another 
commenter  stated  that  the  current  use 
and  practical  application  of  the  angle  of 
draw  theory  is  totally  without  merit  and 
is  contrary  to  the  way  our  earth  is  made 
or  reacts  to  stress.  If  a  specific  angle  of 
draw  must  be  chosen,  commenters 
recommended  a  30-degree  or  35-degree 
angle  of  draw.  The  commenter  stated 
that  the  decision  to  use  either  the  28- 
degrees  or  30-degrees  angle  of  draw 
should  consider  the  obvious,  on-the- 
ground  damages  above  high-extraction 
mines.  Another  conunenter  said  that  he 
was  told  by  company  officials  that  his 
residence  is  just  outside  the  angle  of 
draw  and  that  he  would  have  to  prove 
that  the  damage  was  subsidence  related. 

To  the  extent  that  the  comments 
question  the  concept  of  any  angle  of 
draw,  these  comments  are  not  within 
the  scope  of  this  rulemaking  because 
they  question  the  federal  rule  which 
was  approved  by  OSM  in  1995.  For  a 
further  discussion  of  the  purpose  of  the 
angle  of  draw  please  see  uie  federal  rule 
at  60  FR  at  18737-16738. 

The  Director  notes  that,  as  discussed 
above  in  Finding  5,  the  Federal 
regulations  at  30  CFR  817.121(c)(4)(I). 
while  specifying  a  30-degree  angle  of 
draw,  also  authorize  the  States  to  amend 
their  programs  to  apply  the  presumption 
to  a  different  angle  of  draw.  To  receive 
approval  of  a  diSiBrent  angle  of  draw, 
the  regulatory  authority  must  show  in 
writing  that  the  proposed  angle  has  a 
more  reasonable  basis  than  the  30- 
degree  angle  of  draw.  Virginia  has 
provided  the  required  technical 
justification,  and  OSM,  after  reviewing 
the  information  supplied  by  Virginia, 
concluded  (see  Finding  S.b.)  that 
Virginia  has  met  the  requirements  of  30 
CFR817.121(c)(4)a). 

In  addition,  it  should  be  understood 
that  neither  the  State's  28-degree  angle 
of  draw,  nor  the  Federal  30-degree  angle 
of  draw  are  intended  to  encompass  100 
percent  of  the  possible  cases  where 
damage  to  sur&ce  structures  may  be 
caused  by  underground  mining.  Rather, 
OSM  designed  the  rule  to  apply  an 
angle  of  draw  within  which  it  would  be 
reasonable  to  presume  that  siich  damage 
is  caused  by  the  underground  mining 
operations.  The  presumption,  however, 
does  not  change  the  ultimate  burden  of 
proof  in  a  damage  determination. 

The  ultimate  burden  of  persuasion 
that  a  permittee  is  responsible  for 
damage  to  a  structure  still  lies  with  the 
regulatory  authority  or  OSM.  "The 
presumption  *  *  *  [is]  established  only 


after  it  is  determined  that  damage 
caused  by  earth  movement  did  in  fact 
occtir  within  the  specified  angle  of 
draw."  (60  FR  at  16737)  The  burden  of 
rebutting  the  presumption  will  be  on  the 
permittee.  The  "(plermittee  may  provide 
information  •  •  •  either  before  an 
enforcement  action  is  taken,  when  the 
regulatory  authority  or  OSM  is 
determining  whether  a  violation  exists 
*  *  •  or  after  enforcement  action 
occurs."  (60  FR  17637) 

If  damage  occurs  to  a  protected 
surface  structure  that  is  outside  the 
specified  angle  of  draw,  the 
presumption  does  not  exist  That  is,  it 
cannot  be  presumed  that  the  permittee 
caused  the  damage.  Instead,  the 
regulatory  authority  must  gather  and 
evaluate  evidence  that  the  damage  is 
caused  by  the  permittee.  The  permittee, 
of  course,  may  submit  evidence  in  an 
attempt  to  refute  the  evidence  submitted 
by  the  regulatory  authority.  The  Director 
notes  that  neither  the  use  of  the  30- 
degree  angle  of  draw  or  the  use  of  an 
alternative,  approved  angle  of  draw 
(such  as  28  degrees)  is  intended  to 
diminish  the  protection  afforded  to  non- 
commercial buildings,  and  occupied 
residential  dwellings  and  structures 
related  thereto,  under  30  CFR  817.121. 

One  commenter  stated  that 
landowners  have  no  chance  to  prove 
anjrthing  when  tfaey  can't  get 
cooperation  from  coal  comi>any  officials 
in  even  looking  at  maps  to  determine 
when  and  where  mining  under  and 
around  their  property  occurred.  In 
response,  the  Director  notes  that  it  is  the 
responsibility  of  the  State  to  investigate 
subsidence  damage  complaints.  Mine 
maps  are  available  in  the  permit  files 
that  should  provide  enough  information 
for  the  State  to  determine  if  mining  is 
being  conducted  under  a  specific 
property.  These  maps  are  available  for 
public  inspection  under  §  480-03- 
19.773.13(a)(2).  The  permittees  are 
required  under  §480-03-19.817.122  to 
provide  six-months  advance  notice  to 
property  ov^ners  of  proposed  mining 
under  their  property. 

One  commenter  stated  that  the  mining 
maps  are  not  rriiable  enough  to  use  the 
angle  of  draw  on  the  inside  part  of  a 
mining  operation.  The  conunenter 
pointed  to  the  difficulty  of  rescuing 
trapped  minen  by  using  mine  maps  to 
locate  their  position  and  drill  rescue 
shafts  to  reach  tliem.  How  can  you,  the 
commentra'  asked,  use  an  angle  of  draw 
determined  froin  mine  maps  to  consider 
damage  to  people's  hoiises,  when 
mining  companies  can't  even  hit  a 
simple  opening  to  rescue  trapped 
miners?  Because  of  this  inaccuracy,  the 
angle  of  draw  should  be  done  asray 
with.  The  Director  notes  that  this 


comment  questions  the  concept  of  any 
angle  of  draw  and,  therefore,  is  not 
within  the  scope  of  this  rulemaking 
because  it  questions  the  federal  rule 
which  was  approved  by  OSM  in  1995. 

A  commenter  provided  the  following 
comments  on  Virginia's  January  3, 1997, 
technical  justification  of  the  proposed 
28-degree  angle  of  draw.  The 
commenter  objected  to  the  use  of 
statistics,  estimates,  averages,  and 
computer  modeling  for  "angle  of  draw 
calculations."  In  response,  Uxe  Director 
notes  that  while  some  of  these  types  of 
mathematical  procedures  were  used  in 
support  of  the  reduction  from  30  to  28 
degrees,  the  basis  for  the  models  and 
estimates  were  actual,  on-the-ground 
measiuements  of  the  extent  of 
subsidence  impacts  from  undeigroiud 
mining.  These  measurements  were 
obtained  in  Virginia  by  scientifically- 
documented  studies  of  \^rginia 
Polytechnic  Institute  &  State  University 
(VPI),  and  the  mining  companies. 

A  commenter  contended  that  the 
geologic  data  upon  which  the  angle  of 
draw  is  based,  is  unsubstantiated  by 
adequate  geological  information  on  rod: 
types  and  strength.  In  response,  the 
Director  notes  as  part  of  Virginia's 
justification  of  the  use  of  a  28-degree 
angle  of  draw,  the  State  included  the 
results  of  subsidence  models  generated 
by  the  computer  software  Surface 
IJeformation  Prediction  System  (SDPS). 
This  computer  software,  which  was 
developed  by  VPI  in  cooperation  with 
OSM,  has  beisn  validated  from  actual 
mine  subsidence  data  in  Virginia.  The 
software  allows  the  prediction  of  the 
angle  of  draw,  predicated  on  the  amount 
of  "hardrock"  in  the  overburden  above 
an  underground  mine.  Overburden  and 
other  data  bom  two  Virginia  mines  were 
applied  to  SDPS.  Hardrock  for  these  two 
modeb  consisted  of  69.5  and  76.7 
percent  based  on  actual  core  samples, 
and  the  angle  of  draw  predicted  by 
SDPS  equated  to  15.1  and  13.8  degrees. 
The  stratigraphy  in  southwestern 
Virginia  is  noted  for  massive  sandstones 
and  other  types  of  hardrock  above  the 
coal.  The  hardrock  is  estimated  to 
average  50  percent  of  coal  overburden. 
When  a  50  percent  hardrock  figiue  is 
Implied  to  SIX'S,  the  angle  of  draw 
equates  to  23  degrees.  Using  a 
conservative  figiue  of  30  percent 
hardrock  (atypically  low  for 
southwestern  Virginia),  SDPS  predicts 
the  angle  of  draw  of  28  degrees.  Thus, 
imder  the  typical  conditions  of 
southwestern  Virginia,  OSM  believes  a 
28-degrae  angle  of  draw  for  the  purposes 
of  defining  the  limits  of  rebuttable 
presumption  is  reasonable,  and  rendera 
the  regulations  proposed  by  Virginia  no 
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less  effective  than  the  counteqiart 
provision  at  30  CFR  817.121(c)(4KI)- 

A  commenter  was  concerned  that  the 
studies  preferred  to  in  support  of  the  28- 
degree  angle  of  draw  were  conducted  on 
the  initial  mining  panels  or  pillar 
extraction  when  only  a  minimal  amount 
of  ground  disruption  would  occur.  The 
commenter  argued  that,  in  reality,  as 
mining  progresses,  dcunages  become 
more  substantial  because  more  of  the 
overburden's  strength  is  weakened 
causing  even  greater  area  of  impact.  In 
response,  the  Director  disagrees  with  the 
commenter  for  two  reasons.  First,  there 
is  no  scientific  support  for  the 
commenter's  hypothesis  that  the  angle 
of  draw  increases  as  midtiple  longwall 
panels  are  mined  or  when  full 
extraction  room-and-pillar  mining 
extends  beyond  what  has  been  shown  to 
be  a  critical  width.  Secondly,  the  State 
cited  numerous  studies  by  several 
different  authors  in  its  justification  of 
the  use  of  a  28-degree  angle  of  draw. 
There  is  no  support  for  the  conunenter's 
allegation  that  ^1  or  any  of  these  studies 
were  conducted  only  during  the  initial 
mining  of  panels  or  pillars.  Several  of 
the  supporting  dociunents  show  that  the 
studies  were  conducted  using 
multipanel  longwall  mines  or  areas  of 
extensive  room-and-pillar  mining. 

Several  commenters  referred  to  the 
McQure  #1  mine  in  Virginia  and  said 
that  subsidence  damage  was  not 
confined  to  a  28  degree  angle  of  draw. 
One  commenter  added  that  the 
proportion  of  sandstone  in  the 
overburden  above  the  McClure  #1  mine 
is  lata  than  expected  by  the  modeling. 
In  letponse,  the  Director  notes  that 
Virginia's  submittal  to  support  their 
request  for  a  28-degree  angle  of  draw 
specifically  cites  information  that 
concerns  the  McClure  #1  mine 
(Administrative  Record  Number  VA 
902).  In  that  reference,  the  Clinchfield 
Coal  Company  (permit  140041 1 , 
revision  9402858)  completed  a  study  in 
1989  of  actual  subsidence  (not  modeling 
data)  over  the  McClure  #  mine  in  the 
Jawbone  seam.  Clinchfield 's  survey  data 
measiued  a  draw  angle  of  15  degrees.  In 
its  permit,  however,  Clinchfield 
requested  a  more  conservative  24  degree 
angle  of  draw  for  the  longwall  mining. 
Both  of  these  angles  are  well  within  the 
28-degree  angle  of  draw  requested  by 
Virginia.  That  is.  the  subsidence  trough 
at  the  McClure  #1  mine  (subsidence 
trough  is  the  zone  of  vertical 
displacement  as  measiued  by  a  vertical 
line  at  the  edge  of  the  underground 
workings  and  the  point  where  the 
vertical  displacement  diminishes  to 
zero]  was  measured  to  be  well  within 
the  proposed  28-degree  angle  of  draw. 
Therefore,  the  Director  continues  to 


believe  that  the  proposed  28-degree 
angle  of  draw  is  reasonable. 

As  for  allegations  of  damage  outside 
of  a  28-degree  angle  of  draw,  such 
allegations  do  not  automatically 
disCTedit  the  reasonableness  of  the 
proposed  angle  of  draw.  As  explained  in 
Finding  5  above,  the  angle  of  draw 
(whether  it  be  the  Federal  30-degrees  or 
the  proposed  28  degrees)  is  not  intended 
to  encompass  100  percent  of  all 
subsidence  damage.  Rather,  the  angle  of 
draw  is  intended  to  encompass  an  area 
within  which  it  is  reasonable  to 
presume  that  subsidence  damage  is 
caused  by  the  imderground  mining 
operations.  Based  on  the  actual 
measurements  of  vertical  displacement 
above  the  McClure  11  mine  as  cited  in 
the  Clinchfield  Coal  Company  study  (15 
degrees),  it  is  reasonable  to  believe  that 
most  subsidence  damage  would  be 
confined  within  the  proposed  angle  of 
draw.  Therefore,  the  DiiBCtor  continues 
to  believe  that  the  use  of  a  28-degree 
angle  of  draw  is  reasonable  and  no  less 
effective  than  the  Federal  30-degree 
angle  of  draw. 

Several  commenters  expressed 
concern  over  how  and  where  the  line 
that  represents  the  angle  of  draw  is 
determined  and  drawn.  One  commenter 
stated  that  the  angle  should  be 
computed  bom  the  outermost  boiuidary 
of  any  underground  mine  workings.  The 
commenter  stressed  the  use  of  the  word 
"any"  as  it  refers  to  underground  mine 
workings.  The  conunenter 
acknowledged  that  the  "any" 
requirement  is  in  the  Virginia 
regulations  at  $  480-03- 
19.817.121(c)(4).  but  explained  that  the 
angle  should  be  computed  to  include 
the  entire  mine,  the  adjacent  area,  the 
affected  area,  the  cumiilative  impact 
area,  and  the  distiirbed  area.  One 
commenter  requested  that  OSM  clarify 
where  the  angle  of  draw  is  measured 
bom.  Another  commenter  insists  the 
measure  of  the  angle  of  draw  be  outward 
from  the  perimeter  of  the  underground 
mine,  and  suggests  that  Virginia's  intent 
is  to  only  measure  outward  from  high- 
extraction  mining  areas.  These 
comments  pertain  to  Virginia's 
regulation  at  48&-03-19.817.12l(c)(4)(I). 
which  is  discussed  in  the  Director's 
Finding  5.a.  As  previously  stated,  the 
definition  of  "angle  of  draw"  is  defined 
as  "the  angle  of  inclination  between  the 
vertical  at  the  edge  of  the  underground 
mine  workings  and  the  point  of  zero 
vertical  displacement  at  the  endge  of  the 
subsidence  trough."  60  FR  16722, 16738 
(March  31, 1995).  The  Director  agrees 
with  the  commenter  that  Virginia's 
interpretation  is  to  only  measiue  the 
angle  of  draw  from  the  high  extraction 
mining  areas  which  is  inconsistent  with 


the  plain  language  of  30  CFR 
817.121(c)(4KI).  Accordingly,  Virginia's 
regulation  is  not  approved  to  the  extent 
it  will  be  applied  in  a  manner 
inconsistent  with  the  plain  language  of 
the  federal  rule. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(hKll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Qean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Qean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Purauant  to  732.17(H)(11)(I).  OSM 
solicited  conunents  on  the  proposed 
amendment  from  EPA.  EPA  responded 
on  July  22. 1996  (Administrative  Record 
No.  VA-895)  and  stated  that  the 
amendment  is  in  compliance  with  the 
Clean  Water  Act  and  offered  no 
additional  comments. 

V.  Director's  Decision 

Based  on  the  findings  above,  and 
except  as  noted  below,  the  Director  is 
approving  Virignia's  amendment 
concerning  sul^idence  damage  as 
submitted  by  Virginia  on  May  21. 1996. 
and  clarified  by  letter  dated  January  3, 
1997,  and  revised  by  a  letter  dated 
March  20,  1997.  to  correct  minor 
punctuation  and  typographical  errors. 
The  Director  is  not  approving  §  480-03- 
ig.817.121(c)(4)(I)  to  (ii)  to  the  extent  it 
will  be  applied  in  a  maimer  inconsistent 
with  30  CFR  817.121(c)(4).  The  Director 
is  approving  §  480-03- 
19.817.121(a)(2)(iii)  to  the  extent  it 
applies  to  longwall  mining. 

"rbe  Federalregulations  at  30  CFR 
part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amended 
to  implement  this  decision.  This  final 
nde  is  being  made  effective  inunediately 
to  expedite  the  State  program 
amendment  process  and  to  encoiuage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jiuisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 


to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  State 
programs.  In  his  oversight  of  the 
Virginia  program,  the  Director  will 
recognize  oidy  the  statutes,  regulations 
and  other  materials  approved  by  Mm, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the    . 
enforcement  by  Virginia  of  only  such 
provisions. 

VL  Procadnral  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Jtistice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  Ihe  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  pcogram  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whetiier  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  Whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regidatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Enviroiunental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperworic  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 


Regulatory  FlexHulity  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sulMtantial  number  of  small  entities 
under  the  R^ulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  The  State 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  counterpart  Federal 
regulations  for  which  an  economic 
aiulysis  was  prepared  and  certification 
made  that  such  regulations  would  not 
have  a  significant  economic  efiisct  upon 
a  substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  malring  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  nlied  upon  the 
data  and  assumptions  for  the 
covmterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

Lilt  of  Sttbjecta  in  30  CFR  Part  046 

Intergovenmiental  relations.  Surfiu» 
mining,  Underground  mining. 

Dated:  August  29. 1997. 

Allan  D.  Kkiii. 

Be^onal  Director.  Appalachian  Regional 
Coordinatimg  Confer. 

For  the  reasons  set  out  in  the 
preamble,  TiUe  30.  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regiilations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  audiority  citation  Cor  Part  946 
continues  to  reed  as  follows: 

AnthorU^  30  U.S.C  1201  et  aeq. 

2.  Se(^on  946.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

f»4«.15   Approval  of  Virginia  raguMory 


Original 
fnendnNi 
submission 


amendmem       Oatooflnil      OtaOoiMt- 


May  21. 1996     Saplambw 
17. 1807. 


VACoda 
«4«0- 

03- 

19.700.5; 

784.14. 

K^A^, 

.121. 


[FR  Doc.  97-24682  Filed  9-16-47;  8:45  am] 
I  COM  4»ie-«s-« 


DEPARTMENT  OF  TRANSPORTATKM 

CoMtGkiard 

33  CFR  Part  100 

(CQO08-87-036I 

MN211S-AE48 

SpMlal  Local  Ragulations;  Flaur  Da 
Ue  Ragada  Ohio  Rivar  Mia  802.0- 
004.0,  Louiavma,  KY 

AQSICY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  nde. 

SUiMAflV:  Special  local  regulations  are 
being  adopted  for  the  Fleur  De  lis 
Regatta.  Tliis  event  will  be  held  on 
September  27  &  28,  1997  frxun  9  a.m. 
until  3  p.m.  at  Louisville.  Kentucky. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event 

EFFECTIVE  DATE:  These  temporary 
regulations  are  effiective  from  9  ajn. 
until  3  p.m..  on  September  27  &  28, 
1997. 

Km  FURTHER  MFOfMATION  CONTACT:  LT 
Jeffrey  W.  Johnson,  Chief.  Port 
Operations  Department,  USCG  Marine 
Safety  Office,  Louisville,  Kentucky  at 
(502)  582-5194.  eXt  39. 

SUPPLEMBITARY  MFORMATKM: 

Regulatory  History 

In  accordance  with  5  U.S.C  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  be 
impracticable.  The  details  of  the  event 
were  not  dualized  in  sufficient  time  to 
publish  proposed  rules  In  advance  of 
the  event  or  to  provide  for  a  delayed 
eCbctivedate. 
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Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  sailing  regatta.  The  event 
is  sponsored  by  the  Qty  of  Louisville 
Boc^  of  Alderman.  The  regatta  is  a 
series  of  recreational  sailing  vessel 
races.  Commercial  vessels  will  be 
permitted  to  transit  the  area  every  three 
hours. 

Kegulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aX3)  of  that 
order.  It  has  not  been  reviewed  by  the 
OCBce  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  duration. 

SmaUEiUitias 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration. 

CoUecti<Hi  of  Information 

This  rule  contains  no  information 
collection  requirements  trndw  the 
Paperwork  Reduction  (44  U.S.C  3501  et 
seq.]. 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e(34)(h)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
61  FR  13563;  March  27, 1996)  this  rule 
is  excluded  from  further  environmental 
documentation. 

List  of  Subfects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 


Temporary  Regulations 

In  consideration  of  the  Coregoing,  part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  too— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Aotliortt3r:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100  J5. 

2.  A  temporary  section  100.3S-T08- 
035  is  added  to  read  as  foUoivs: 

f-KNLa6-T06-4»36    OMo  River  at  LoulevMe, 
Kentucky 

(a)  Regulated  Area:  Ohio  River  Mile 
602.0-604.0. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  particif>ants  or 
official  patrol  vessels  are  considered 
spectators.  "Participants"  are  those 
persons  andyor  vessels  identified  by  the 
sponsor  as  taking  part  in  the  event.  The 
"official  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessel  assigned  to  patrol  the  event.  The 
Coast  Guard  "Patrol  Commander"  is  a 
Coast  Guard  commissioned,  warrant,  or 
petty  officer  who  has  been  designated 
by  Commanding  Officer,  Coast  Guard 
Marine  Safety  Office,  Louisville. 

(1)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given; 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  propwty  and  can  be  reached 
on  VHF-FM  Channel  16  by  using  the 
call  sign  "PATCOM". 

(c)  Effective  Date:  These  regulations 
will  be  effiective  from  9  a.m.  to  3  p.m. 
on  September  27  and  28, 1997. 

Dated:  September  3. 1997. 
Paul ).  Prokop, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Ei^th  Coast  Guard  District. 
|FR  Doc  97-24595  Filed  9-1&-97;  8:45  am] 

MLLMQ  OOOC  4aie-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Qmrd 

33CFRPwt100 

[CQOO1-07-O07] 

RM2116-AE46 

Special  Local  Regulation:  Rreworfcs 
Displays  Within  ths  HrsI  Coast  Guard 
Distrtot 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  provides 
notice  of  the  dates  and  times  of  the 
special  local  regulations  contained  in  33 
CFR  100.114.  Fireworks  Displays  within 
Uie  First  Coast  Guard  District  All 
vessels  will  be  restricted  from  entering 
the  area  of  navigable  water  within  a  500 
yard  radius  of  the  fireworks  laimch 
platform  for  each  event  listed  in  the 
table  below.  Implementation  of  these 
regulations  is  necessary  to  control  vessel 
traffic  within  the  regulated  area  to 
ensure  the  safety  of  spectators. 

EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.114  are  efEBctive  from  one  hour 
before  the  scheduled  start  of  the  event 
until  thirty  minutes  after  the  last 
firework  is  exploded  for  each  event 
listed  in  the  table  below.  The  events  are 
listed  in  th'>  table  below.  The  events  are 
listed  chronologically  by  month  with 
their  corresponding  number  listed  in  the 
special  local  regulation.  33  CFR 
100.114. 

AOORESSES:  Comments  should  be 
mailed  to  Commander  (osr).  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Federal  Building.  408  Atlantic 
Ave.,  Boston,  MA  02110-3350,  or  may 
be  hand  delivered  to  Room  734  at  the 
same  address,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURmCR  MF0RMAT10N  CONTACT: 

Lieutenant  Commander  William  H. 
Rypka,  Office  of  Search  and  Rescue 
branch.  First  Coast  Guard  District  at 
(617) 223-8460. 

SUPPI^MENTARY  INFORMATION:  This 
notice  implements  the  special  local 
regulations  in  33  CFR  100.114  (62  FR 
30988;  June  6,  1997).  All  vessel^  are 
prohibited  from  entering  a  500  yard 
radius  of  navigable  water  surrounding 
the  launch  platform  used  in  each 
fireworks  display  listed  below. 
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Table  1— Fireworica  Displays 

■ 

September 

1.  Grand  Fiesta  Italiana 

Date:  September  6,  1997 
Time:  9:00  p.m.  to  10:30  p.m. 
Location:  Bar  Beach,  Hempstead  Harbor, 

Hempstead,  NY 
Lat:  40''49'52"N,  Loitg:  073»39'10"W 

(NAD  1983) 

2.  Taste  of  Italy 

Date:  September  6, 1997 
Rain  date:  September  7, 1997 
rime;  8:00  p.m.  to  10:30  p.m. 
Location:  Norwich  Harbor,  off  Norwich 

Marina.  Norwich.  CT 
Lat:  41-31-20N.  Long:072-0&-48W 

(NAD  1983) 

8.  Renesselaer  Festival 

Date:  September  20, 1957 
rime:  8:45  p.m.  to  10:15  p.m. 
Location:  Hudson  River,  below  Dimn 

Memorial  Bridge,  Rensselaer,  NY 
Lat:  42''38'23"N.  Long:  073«45'0"W 

(NAD  1983) 

0.  Deepavali  Festival 

Date:  October  5. 1997 
Time:  6:A5  p.m.  to  8:15  p.m. 
I.ocatio/i.-£ast  River,  beuiw  the 

Brooklyn  Bridge,  Manhattan,  NY 
Lat:  40»43'10"N,  Long:  074»0'0"W  (NAD 

1963) 

Dated:  August  29, 1997. 
m.  M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  97-24601  Filed  »-lfr-97;  8:45  am] 
MUMQ  cooe  4«ie-i4-«i 


FOR  FURTHER  INFORMATION  CONTACT:  LT 
Jeffrey  W.  Johnson,  Chief,  Port 
Operations  Department,  USCG  Marine 
Safety  Office,  Louisville,  Kentucky  at 
(502)  582-5194,  ext.  39. 

SUPPLEMENTARY  INFORMATION 


DEPARTMENT  OFTRANSPORTATIOfI 
Coast  Guard 

33  CFR  Part  100 

[CQDOe-07-03^ 

RIN211S-AE46 

Special  Local  Regulations;  Ducks  on 
ttie  Ofiio;  Ohio  River  IMIle  792.0-793.0, 
Evansville,  Indiana 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Ducks  on  the 
Ohio.  This  event  will  be  held  on 
September  13. 1997  from  1  p.m.  until  4 
p.m.  at  Evansville,  Indiana.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event 

EFFECTIVE  I>ATE:  These  temporary 
regiilations  are  effective  from  1  p.m. 
imtil  4  p.m.,  on  September  13. 1997. 


Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  be 
impracticable.  The  details  of  the  event 
were  not  finalized  in  sufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effiective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  charity  fund  raising  event 
involving  a  race  of  non-toxic  vinyl 
plastisol  ducks.  The  navigational 
channel  will  be  used  for  tiie  duration  of 
the  race.  The  event  is  sponsored  by 
Evansville  Goodwill  Industries.  Inc. 

Regulatory  Evahiatiim 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Giuud  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  duration. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  FlexibUity  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  of  the  event's  short  duration. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Aseesnnent 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 


and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Fednalism  Assessment. 

EnTironmental  AasesBment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2e(34)pi)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
61  FR  13563;  March  27. 1996)  this  rule 
is  excluded  from  further  environmental 
dociunentation. 

List  of  Sulqects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Aathoritjr:  33  U.S.C  1233;  49  CFR  1.46  and 

33  CFR  100.35. 

2.  A  temporary  section  100.35-T08- 

034  is  added  to  read  as  follows: 

f100.3fr-TI»^»4    OhioRivoratEvMwvMa, 


(a)  Regulated  Area:  Ohio  River  Mile 
792.0—793.0. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  ])articipants  or 
official  patrol  vessels  are  considered 
spectators.  "Participants"  are  those 
persons  and/or  vessels  identified  by  the 
s{>onsor  as  taking  part  in  the  event.  The 
"official  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessel  assigned  to  patrol  the  event  The 
Coast  Guard  "Patrol  Commander"  is  a 
Coast  Guard  commissioned,  warrant  or 
petty  officer  who  has  been  designated 
by  Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  Louisville. 

(1)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  inunediate  stop.  Vessels 
shall  comply  with  all  dirmrtions  given; 
failure  to  do  so  may  ref tdt  in  a  citation. 

(3)  The  Patrol  commander  is 
empowered  to  forbid  and  control  the 
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movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  property  and  can  be  reached 
on  VHF-FM  Channel  16  by  using  the 
call  Sim  "PATCOM". 

(c)  Effective  Date:  These  regulations 
will  be  effective  from  1  p.m.  to  4  p.m. 
on  September  13. 1997. 

Dated:  September  3. 1997.  ^ 

Paul  J.  Prokop, 

Captain,  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District  Acting. 
[FR  Doc.  97-24594  Filed  9-16-97;  8:45  am) 

aiLUNO  COK  4t10-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[COO  06-07-060] 
RM2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Chesapeake  Airshow,  Frog 
Mortar  Creek,  Essex,  Maryland 

AOaiCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Chesapeake 
Airshow  to  be  held  over  Frog  Mortar 
Creek.  Essex.  Maryland.  These  special 
local  regulations  are  necessary  to 
provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 
during  the  event  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. ' 
EFFECTIVE  DATES:  This  temporary 
regulation  is  effective  from  10  a.m.  to 
5:30  p.m.  EDT  (Eastern  Daylight  Time) 
on  September  13  and  September  14, 
1997. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Chief  Warrant  Officer  R.  Houck,  Marine 
Events  Coordinator.  Commander.  Coast 
Guard  Activities  Baltimore,  2401 
Hawkins  Point  Road.  Baltimore 
Maryland,  21226-1791.  telephone 
number  (410)  576-2674. 
SUPPLEMBTTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impractical.  The  request  to  hold 
the  event  was  not  received  luitil  August 
18. 1997.  Publishing  a  notice  of 
proposed  rulemaking  and  delaying  its 


effective  date  would  be  contrary  to 
safety  interests,  since  inunediate  action 
is  needed  to  protect  vessel  traffic  bom 
the  potential  hazards  associated  with 
the  airshow. 

DiacnssiiHi  of  Regulations 

On  September  13  and  14. 1997.  the 
Essex-Middle  River  Chamber  of 
Commerce  will  sponsor  the  Chesapeake 
Airshow.  The  event  will  consist  of  15 
aircraft  flying  at  low  altitudes  in  various 
formations  over  Frog  Mortar  Creek. 
These  regulations  are  necessary  ta 
control  spectator  craft  and  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  during  the  event 

Regulatory  Eralnatioa 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  procedures  of  DOT 
is  unnecessary.  Entry  into  the  regulated 
area  will  only  be  prohibited  while  the 
aircraft  are  actually  performing.  Since 
vessels  will  be  allowed  to  transit  the 
event  area  between  performances,  the 
impacts  on  routine  navigation  are 
expected  to  be  minimal. 

Small  Entities 

Under  the  Regtilatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independentiy 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
The  Coast  Guard  certifies  under  Section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  temporary 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  because  the 
regulations  will  only  be  in  effect  for  a 
short  duration  in  a  limited  area. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
imder  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  section 
2.b.2.e(34)(h)  of  Commandant 
Instruction  Ml6475.1b  (as  amended,  61 
FR  13564;  March  27, 1996).  this  rule  is 
categorically  excluded  frtim  further 
environmental  documentation. 

List  of  Subjects  in  33  CFS  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations        < 

In  consideration  of  the  foregoing.  Part 
100  of  TiUe  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [Amended] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  Section  100.35T-05- 
069  is  added  to  read  as  follows: 

f  100.36T-0S-00B    Frog  Mortw  CrMk. 

(a)  Definitions: 

(1)  Regulated  area:  The  waters  of  Frog 
Mortar  Creek  enclosed  by: 

Latitude  Longitude 

39'19'54.0"  North  76*24'36.0"  West 

39*19'48.0"  North  76*24'36.0"  West 

39'19'24.0"  North  76»24'00.0"  West 

39*19'18.0"  North  76»24'12.0"  West 

All  coordinates  reference  Datum:  NAD 
1983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
Guard  Activities  Baltimore. 

(b)  Special  Local  Regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Gtiard  ensign. 
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(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(c)  Effective  dates:  This  regtUation  is 
effective  from  10  a.m.  to  5:30  p.m.  EDT 
on  September  13  and  14, 1997. 

Dated:  September  2. 1997. 
Eoger  T.  RuCb,  Jr., 

Vice  Admiral.  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District 

(FR  Doc.  97-24593  Filed  9-16-97;  8:45  am] 

MUNQ  OOOE  4«)0-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  155 
[C00  7»-iiq 
Rm2115-AA08 

Qualifications  for  Tankarroen  and  for 
Persofts  In  Charge  of  Transfers  of 
Dangerous  Liquids  and  Uqueflad 


AOENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule;  Extension  of  a 
delayed  compliance  date,  request  for 
comments. 

SUMMARY:  The  Coast  Guard  establishes 
an  extended  delay  of  the  date  for 
compliance  and  invites  further  public 
comments  on  the  appropriate 
qualifications  for  a  person  in  charge  of 
the  transfer  of  fuel  oil  as  treated  in  the 
final  rule  regulating  Qualifications  for 
Tankennen  and  for  Persons  in  Charge 
(PICs)  of  Transfers  of  Dangerous  Liquids 
and  Liquefied  Gases,  published  on  May 
8. 1997  (62  FR  25115).  The  delay  and 
additional  opportunity  for  conunent  are 
necessary  bocause  much  of  the  maritime 
industry,  especially  the  inland  towing 
segment,  has  expressed  concern  that  it 
was  not  aware  of  the  rule,  or  was 
confused  about  the  section  that  governs 
fueling.  The  delay  and  opportunity  for 
comment  will  ensure  that  the  Coast 
Guard  fully  considers  all  viewpoints. 
EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  published  in  the  Federal 
Register  on  May  8, 1997  (62  FR  25115) 
remains  June  9. 1997. 

Compliance  Dates:  The  compliance 
date  for  the  revisions  to  33  CFR 
155.710(e)  introductory  text,  (e)(1), 
(e)(2)  and  (e)(3)  is  July  1. 1998. 
Furthermore,  the  compliance  date  for  33 
CFR  155.710(e)(4).  not  revised  in  the 
final  rule,  is  July  1. 1998. 

Comments:  Comments  must  be 
received  by  November  17. 1997. 
ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary.  Marine  Safisty 


Council  (G-LRA,  3406)  (CGD  79-116). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington,  DC 
20593-0001.  or  deliver  them  to  room 
3406  at  the  above  address  between  9:30 
a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  800-842-8740. 
extension  7-1477. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Mark  C  Gould.  Project  Ma^er. 
Maritime  Personnel  Qualifications 
Division.  The  telephone  number  is  800- 
842-6740,  extension  7-6890. 

SUPPLEMENTARY  INFORMATION: 

Delay  of  Date  for  Conq>liaiice 

The  Coast  Guard  establishes  a  further 
delay  of  date  for  compliance  with 
§§  155.710(e),  (e)(1),  (eM2).  (e)(3).  and 
(e)(4);  The  new  date  is  July  1. 1998.  The 
delay  for  compliance  will  allow  the 
Coast  Guard  ample  time  to  evaluate 
comments  received  in  response  to  this 
notice. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  offer  conunents  on 
the  issues  set  forth  in  this  delay  of  date 
for  compliance  and  request  for 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  docket  [CGD 
79-1 16],  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8V^  x  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Backgrotmd  and  Purpose 

On  April  4. 1995.  the  Coast  Guard 
published  an  interim  rule  regulating 
Qualifications  for  Tankermen  and  for 
Persons  in  Charge  of  Transfers  of 
Dangerous  Liquids  and  Liquefied  Gases 
[60  FR  17134).  On  May  8. 1997,  the 
Coast  Guard  published  a  fijud  rule 
revising,  among  other  things,  the 
language  of  33  CFR  155.710(eJ  [62  FR 
25115).  The  final  rule  did  not  change 
the  requirements  for  fueling  in  33  CFR 
155.710(e).  (e)(1),  (e)(2).  (e)(3).  or  (e)(4) 
from  those  in  the  interim  rule,  but  it 
clarified  the  applicabilify  of  the  section 
and  made  clear  that  the  regulation 
covered  more  of  the  public  than  the 
public  had  thought  Many  members  of 
the  maritime  industry  asked  the  Coast 
Guard  to  delay  the  date  of  compliance 
and  to  allow  the  opporttuiify  for 
additional  comments  on  §  155.710(e). 

The  language  of  the  interim  rule  had 
led  many  operators  of  inland  towboats 


to  assume  that  they  could  comply  with 
eit/ier  paragraph  155.710(eKl)  or  (2). 
Paragraph  (1)  requires  that  die  PIC  on  an 
inspected  or  iminspected  vessel, 
required  by  46  U.S.C.  8904(a)  to  have  a 
licensed  person  aboard,  hold  a  license 
that  authorizes  service  on  that  vessel  as 
master,  mate,  pilot,  engineer,  or 
opmator,  or  hold  a  valid  MMD  endorsed 
as  Tankerman-PIC  or  Tankerman-PIC 
(Baige).  appropriate  to  the  fuel  oil  and 
vessel.  Paragraph  (2)  requires  that, 
aboard  each  uninspected  vessel  of  100 
or  more  gross  tons,  the  PIC  of  the 
transfer  of  fuel  oil  be  instructed  both  in 
his  or  her  duties  and  in  the  Federal 
statutes  and  regulations  on  water 
pollution  that  apply  to  the  vessel.  But. 
as  the  final  rule  made  plain,  paragraph 
(2)  covers  only  uninspected  vessels  of 
100  or  more  ^ross  tons  not  already 
covered  by  paragraph  (1).  And,  since 
each  iminspected  towing  vessel  (UTV) 
of  more  than  26  feet  in  length  must 
carry  aboard  a  person  licei>sed  to 
operate  that  type  of  vessel  under  46 
U.S.C.  8904,  each  of  those  UTVs  must 
comply  with  p>ara^ph  (1). 

After  the  Coast  Guard  published  the 
final  rule,  it  learned  that  from  2.500  to 
3.000  mariners  will  need  to  obtain  the 
licenses  or  merchant  mariners' 
documents  (MMDs)  imder  paragraphs 
155.710(e)(1).  To  obtain  Uiese 
credentials  takes  both  professional 
experiencB  and  formal  training.  It  will 
also  take  more  fraining  facilities  than 
are  now  available.  For  this  reason,  on 
July  11. 1997.  the  Coast  Guard 
published  a  notice  [62  FR  37134] 
delaying  the  date  for  compliance  with 
§  155.710(e).  in  its  entirefy.  until 
January  1. 1998. 

An  important  change  in  the  final  rule 
affected  §  155.710(e).  The  PIC  may  now 
hold  a  merchant  mariner's  document 
(MMD)  instead  of  a  license.  But  the 
MMD  must  be  endorsed  as  either  (1) 
restricted  Tankerman-PIC  (as  described 
in  the  final  rule  under  §  13.111(b));  (2) 
Tankerman-PIC  (as  described  in  the 
final  rule  under  §  13.201);  or,  for  barges 
only.  (3)  Tankerman-PIC  (Barge)  (as 
described  in  the  final  rule  under 
§  13.301).  As  the  Coast  Guard  stressed  in 
the  final  rule,  it  always  intended  for 
§  155.710(e)(1)  to  apply  to  UTVs. 

Allowing  a  second  person  to  serve  as 
PIC  was  appropriate  to  alleviate  the 
burden  on  the  operator  of  an 
uninspected  towing  vessel  (OUTV) 
during  transfers  of  fuel  under  way. 
when  the  operator's  attention  and 
presence  are  necessary  in  the 
wheelhouses  to  ensure  the  safe 
navigation  of  their  vessels.  Most  UTVs 
carry  just  one  or  two  OUTVs.  While  one 
is  navigating  the  vessel,  the  other  must 
be  getting  his  or  her  mandatory  rest 
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before  assuming  the  watch  as  OUTV;  so 
neither  is  generally  available  for 
transfers.  The  usual' practice  has  been 
for  an  unlicensed  and  undociunented 
person  to  act  as  the  actual  PIC,  although 
the  OUTV  remains  the  Legal  PIC. 
Currently,  it  is  not  uncommon  for  an 
unlicensed  and  undocumented  person 
to  act  as  the  actual  PIC,  although  the 
OUTV  remains  the  legal  PIC.  Under 
paragraph  155.710(eKl)  of  the  final  rule, 
it  may  become  necessary  for  a  UTV  to 
carry  aboard  either  another  licensed 
person  or  an  unlicensed  person  with  an 
MMD  endorsed  as  Tankerman-PIC  or 
restricted  Tankerman-PIC.  The  Coast 
Guard  has  determined  that  requiring 
licensing  or  documentation  for  the 
person  in  charge  of  a  fueling  operation 
is  good  marine  practice.  The  fuel 
transfer  process  should  be  such  that 
either  the  dociunented  person  on  the 
fuel  flat,  or  the  individual  "in  charge" 
of  the  fuel  transfer  on  the  towing  vessel, 
should  be  knowledgeable  enough,  and 
have  the  authority,  to  shut  down  the 
transfer  in  the  event  of  a  problem.  Each 
should  be  appropriately  qualified  to 
handle  their  responsibilities,  and 
accountable  for  any  mistakes  that  they 
might  make. 

Beyond  any  public  comments 
addressing  33  CFR  155.710(e)  in 
general,  the  Coast  Guard  also  seeks 
comments  on  the  following  issues: 

(1)  Somebody  aboard  each  UTV  must 
be  accountable  for  the  safe  completion 
of  every  transfer  of  fuel.  Who  should  be 
legally  responsible  for  it — an  OUTV? 
Another  licensed  or  documented 
person?  Or  an  unlicensed  and 
undocumented  person?  If  the  last  of 
these,  what  recourse  would  the  Coast 
Guard  have  against  that  person  if  a  spill 
occurred  during  a  transfer  in  which  he 
or  she  was  the  legal  PIC? 

(2)  Should  the  PIC  of  a  transfer  of  fuel 
aboard  the  UTV  have  to  hold  either  (a) 

a  license;  or  (b)  an  MMD  endorsed  for 
Tankerman-PIC,  restricted  Tankerman- 
PIC,  or  Tankerman-PIC  (Barge)? 

(3)  What  kind  of  formal  training 
should  an  applicant  have  to  prove  to 
hold  an  MMD  endorsed  in  any  of  these 
three  ways? 

Dated:  September  4, 1997. 
R.C  North. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  97-24592  Filed  9-16-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Parts  155  and  156 
[CGD  90-071a] 
RIN211S-A087 

Overfill  Devices 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  minimum  standards  for 
overfill  devices  as  required  by  the  Oil 
Pollution  Act  of  1990  (OPA  90).  The 
purpose  of  the  overfill  device  is  to  warn 
of  cargo  tank  overfills.  This  regulation 
requires  the  phased-in  installation  and 
use  of  the  devices  on  the  cargo  tanks  of 
certain  tank  vessels  that  carry  oil  or  oil 
residue  as  primary  cargo.  This 
regulation  should  reduce  the  likelihood 
of  spills  when  oil  is  loaded  as  cargo. 
DATES:  This  final  rule  is  effective  (m' 
October  17, 1997. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406,  Washington,  EXZ 
20593-0001,  between  9:30  a.m.  and  2:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  J.K.  Grzelak,  Project  Manager, 
Office  of  Standards  Evaluation  and 
Development  (G-MSR),  telephone  (202) 
267-1249. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Section  4110  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  [Pub.  L.  101-380)  adds 
a  statutory  note  following  46  U.S.C. 
3703  requiring,  in  part,  the 
establishment  of  minimum  standards  for 
overfill  devices  on  certain  tank  vessels. 

To  meet  the  statutory  requirements, 
the  Coast  Guard  published  a  notice  of 
proposed  rulemaldng  (NfPRM)  entitled, 
"Overfill  Devices,"  in  the  Federal 
Register  (58  FR  4040;  January  12, 1993). 
The  Coast  Guard  received  32  letters 
commenting  on  the  proposal. 

In  response  to  some  comments,  the 
Coast  Guard  published  a  notice  (58  FR 
54315:  October  21, 1993)  and  held  a 
public  meeting  at  U.S.  Coast  Guard 
Headquarters  in  Washington,  DC,  on 
November  17,  1993.  Twenty-eight 
people  attended  the  meeting.  A  list  of 
the  attendees  and  audio  tapes  of  the 
meeting  are  available  in  the  public 


docket  for  this  rulemaking  [CGD  90- 
071al  at  the  address  listed  imder 
ADDRESSES. 

On  October  21, 1994,  the  Coast  Guard 
published  an  interim  rule  entitled, 
"Overfill  Devices"  in  the  Federal 
Register  (59  FR  53286).  On  January  19, 
1995,  the  interim  rule  went  into  effect 
and  the  comment  period  closed.  The 
Coast  Guard  received  7  letters 
commenting  on  the  interim  rule.  No 
additional  public  meeting  was  requested 
and  none  was  held. 

Background  and  Purpoee 

An  overfill  spill  occurs  when  too 
much  oil  is  pumped  or  gravitated  into 
a  cargo  tank  during  a  transfer  operation 
(e.g.,  from  a  facility  to  a  tank  vessel  or 
from  one  tank  vessel  to  another).  Human 
error  is  the  most  often  reported  cause  of 
this  type  of  spill.  Many  overfill  spills 
are  small;  however,  some  reported 
overfill  spills  have  involved  large 
quantities  of  oil. 

Coast  Guard  regulations  require  vessel 
owners  and  operators  to  follow 
pollution  prevention  procedvues  during 
oil  transfer  operations  (33  CFR  parts  155 
and  156).  Existing  regulations  (&d  knot 
require  devices  on  cargo  tanks  to  detect 
and  warn  of  impending  overfills  until 
January  19, 1995,  when  the  interim  rule 
for  overfill  devices  went  into  effect 

More  detailed  background 
information  on  overfill  spills  and 
devices  can  be  found  in  the  preamble  of 
the  NPRM  under  Background  and 
Purpose. 

Diecnasion  of  Comments  and  Changee 

Seven  letters  were  received  in 
response  to  the  interim  rule.  The  Coast 
Guard  has  reviewed  all  of  the  comments 
and  they  are  discussed  as  foHows: 

Applicability 

,     One  comment,  writing  on  behalf  of  7 
agricultural  associations,  strongly 
supported  the  Coast  Guard's  interim 
rule  as  it  applies  to  animal  fats  and 
vegetable  oils.  This  final  rule  continues 
to  exclude  tank  vessels  carrying  animal 
fats  and  vegetable  oils  from  overfill 
device  requirements.  To  make  this 
exclusion  clear,  paragraph  (f)  of  33  CFR 
155.480  has  been  revised  in  this  final 
rule. 

One  comment  expressed  opposition  to 
the  requirements  for  overfill  devices  on 
black  oil  barges,  specifically  those  that 
carry  Number  6  oil,  because  they  carry 
that  oil  only  for  a  few  months  out  of  the 
year  and  the  heat  required  to  keep  the 
product  liquefied  renders  the  equipment 
useless.  The  Coast  Guard  finds  that 
heavy  oils  are  just  as  likely  to  overflow 
from  cargo  tanks  as  lower  viscosity  oils, 
regardless  of  the  time  of  year.  Vessel 
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owners  and  operators  must  choose 
overfill  devices  best  suited  for  the  oil 
they  carry,  and  in  accordance  with  33 
CFR  155.750(e)(2).  46  CFR  39.20- 
7(b)(3),  and  46  CFR  39.20-9(b)(3),  they 
must  test  their  equipment  prior  to  each 
cargo  loading.  If  a  method  of  overfill 
detectidb  is  not  technologically 
available  for  a  particular  type  of  high- 
temperature  service  oil,  such  as  Number 
6  oil,  the  owner  or  op>erator  of  a  vessel, 
on  a  case-by-case  basis,  may  request  an 
alternative  means  of  compliance  in 
accordance  with  33  CFR  155.120(c). 
Two  comments  stated  that  the  rule 
should  apply  to  all  tank  vessels, 
regardless  of  cargo  capacity,  because 
smaller  vessels  operate  almost 
exclusively  in  confined  waterways  with 
longer  flushing  periods,  higher 
environmental  sensitivities,  and 
restricted  cleanup  access.  A  similar 
comment  stated  that  the  implementation 
costs  of  higher  standards  are  cost- 
effective  when  compared  with  the 
probable  costs  of  spill  response, 
cleantip,  and  liability  for  damages  for 
tank  vessels  less  than  1 ,000  cubic 
meters  (M^).  The  Coast  Guard  has 
reviewed  the  costs  of  this  rule, 
especially  with  respect  to  small  entities 
as  required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and  has 
determined  that  it  is  appropriate  to  limit 
the  applicability  to  vessels  with  a  cargo 
capacity  of  1,000  M^  (approximately 
6,290  barrels,  1  barrel  equals  42  U.S. 
gallons)  or  more  to  balance  the  benefits 
of  this  rulemaking  with  the  costs. 
Therefore,  this  final  rule  does  not 
change  the  applicability  of  overfill 
device  requirements  to  include  tank 
vessels  less  than  1,000  M^. 

One  comment  objected  to  the 
exemption  of  vessels  that  were  likely  to 
be  phased  out  of  service  in  the  next  5 
years.  The  Coast  Guard  disagrees  with 
this  comment  because  the  costs  of 
upgrading  overfill  devices  on  these 
vessels  would  not  be  recovered  by  the 
year  2000.  In  addition,  the  Coast  Guard 
has  determined  that  the  costs  incurred 
by  these  vessels  would  outweigh  the 
environmental  clean-up  costs  should  an 
overfill  occur.  For  these  reasons,  this 
final  rule  retains  the  exemption  for 
single-hull  vessels  that  will  be  phased 
out  by  the  year  2000. 

Two  conunents  suggested  that  the 
regulation  should  apply  during  all  cargo 
transfer  operations,  not  just  loading.  As 
stated  in  the  interim  rule,  overfill 
incidents  occur  during  internal  cargo 
transfers  and  discharges;  however,  these 
incidents  are  infrequent  and  do  not 
result  in  large  spills  into  the  water.  Tank 
vessel  owners  and  operators  are  still 
encouraged  to  use  overfill  devices  for  all 


transfer  operations,  but  this  final  rule 
continues  to  apply  only  during  loading. 

One  comment  suggested  clarification 
of  the  application  of  this  rule  to  foreign- 
flag  tank  vessels  because  it  questioned 
the  procediue  for  determining  the 
compliance  date  under  33  CFR 
155.480(d)  if  the  cargo  tank  internal 
examinations  were  conducted  on  a 
rolling  basis,  rather  than  all  at  once.  To 
avoid  the  duplication  of  costiy  gas- 
freeing  of  cargo  tanks,  the  Coast  Guard 
allowed  for  installation  of  overfill 
devices  as  tanks  are  due  for  internal 
examinations  in  the  interim  rule.  This 
provision  has  not  changed  in  this  final 
rule. 

One  comment  wanted  to  know  the 
meaning  of  the  term  "newly  constructed 
tank  vessel"  and  wanted  clarification  on 
what  requirements  would  apply  to  this 
type  of  vessel.  The  interim  rule  used  the 
phrase  "newly  constructed  tank  vessel" 
to  reference  vessels  built  after  January 
19, 1995.  This  reference  is  not  necessary 
because  after  January  19, 1995.  tank 
vessels  affected  by  the  rule  had  to  meet 
the  requirements  of  33  CFR  155.480 
regardless  of  their  build  date.  Therefore, 
the  Coast  Guard  has  determined  that  the 
clause  referencing  newly  constructed 
tank  vessel  requirements  at  the  end  of 
paragraph  (b)  of  33  CFR  155.480  in  the 
interim  rule  is  redundant  and  it  has 
been  removed. 

In  addition,  the  Coast  Guard  noted 
that  applying  the  overfill  device 
requirements  to  foreign-flag  tank  vessels 
in  the  EEZ  is  not  consistent  with  the 
1982  United  Nations  Convention  on  the 
Law  of  the  Sea  (UNCLOS).  The 
Convention  sets  forth  the  generally 
recognized  principles  of  international 
law  concerning  the  establishment  of 
laws  and  regulations  by  a  coastal  state 
in  its  EEZ  to  prevent,  reduce,  and 
control  pollution  from  vessels.  Article 
211(5)  of  UNCLOS  specifies  tiiat  such 
laws  and  regulations  by  a  coastal  state 
in  its  EEZ  are  authorized  if  they  give 
effect  to  accepted  international  rules 
and  standards  established  through  the 
competent  international  organization  or 
general  diplomatic  conference.  For 
consistency,  the  Coast  Guard  has 
eliminated  the  reference  to  the  F.K7.  in 
§  155.480(b)  and  revised  §  155.100  to 
clarify  that  overfill  devices  will  be 
required  on  U.S.-  and  foreign-flag  tank 
vessels,  with  a  cargo  capacity  of  1,000 
or  more  cubic  meters,  loading  oil  or  oil 
residue  as  cargo  and  operating  in  the 
navigable  waters  of  the  United  States,  or 
at  a  port  or  terminal  under  the 
jurisdiction  of  the  United  States. 


Minimum  Standards  for  Overfill 
Devices  on  Tanknv 

Two  comments  stated  that  the 
systems  which  automatically  shutdown 
the  transfer  piunps  before  an  overfill 
occtus  should  be  required  on  all  tank 
vessels.  The  vapor  control  regulations  in 
46  CFR  part  39  authorize  the  use  of 
automatic  shutdown  systems  during 
barge  loading  and  lightering  op>erations. 
The  Coast  Guard  allows  the  use  of  this 
system  aboard  barges  to  be  consistent 
with  related  regtilations  and  standards. 
However,  this  final  rule  does  not  male* 
this  alternative  a  requirement  for  all 
vessels  because  it  is  not  cost  beneficial 
to  maritime  operators  already  using 
other  systems. 

Minimum  Standards  for  OverfiH 
Devices  on  Barges 

One  comment  discussed  the  5 -year 
monitoring  period  for  the  effiectiveness 
of  high-level  indicating  devices,  such  as 
stick  gauges.  As  stated  in  the  interim 
rule,  if  at  the  end  of  the  5-year  f>eriod. 
the  Coast  Guard  determines  that  the 
overfill  spill  record  of  tank  barges 
equipped  v«rith  these  devices  is  not 
essentially  as  good  or  better  than  the 
overfill  spill  record  of  other  tank  vessels 
covered  by  the  regulations,  then  the 
Coast  Guard  may  remove  the  provision 
in  the  regulation  allowing  the  use  of 
high-level  indicating  devices  as 
substitutes  for  overfill  alarms.  One 
comment  argued  that  an  agency  should 
not  change  a  previously  allowed 
regulatory  alternative  unless  there  is 
compelling  evidence  to  support  such  a 
chaise.  In  addition,  the  comment  stated 
that  it  is  particuJarly  luifeir  to  make 
such  a  change  after  the  affected  industry 
has  invested  in  new  equipment, 
expecting  that  its  use  v<dll  be  permitted. 

The  Coast  Guard  reviewed  the  spill 
data  from  tank  vessels  for  the  years  1989 
through  1991,  and  collected  further  spill 
data  for  tank  vessels  for  the  years  1992 
through  Jime  1996.  The  interim  rule, 
which  required  overfill  devices  for  tank 
vessels,  was  effective  on  January  19, 
1995.  Since  then,  the  percentage  of  oil 
spills  due  to  overfills  fiom  tank  barges 
has  been  significantly  reduced.  In  the 
years  1992  through  1994,  tankers 
averaged  approximately  1.7  overfills  per 
month  and  tank  barges  averaged  3.3 
overfills  per  month. 

After  the  requirement  for  overfill 
devices  was  implemented,  the  average 
niunber  of  overfills  for  tankers  was  0.4 
per  month  and  the  average  number  for 
tank  barges  was  1.1  per  month.  This  is 
a  76  percent  decrease  in  the  total 
number  of  overfills  for  tankers  and  a  66 
percent  decrease  for  tank  barges.  Based 
on  these  calculations,  the  Coast  Guard 
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has  determined  that  the  5-year 
monitoring  period  is  no  longer 
necessary  because  statistics  indicate  that 
overfill  devices,  as  required  in  the 
interim  rule,  are  effective.  The  provtsion 
in  the  regulation  for  the  use  of  high- 
level  indicating  devices,  as  an 
alternative  to  overfill  alarms,  wnll  be 
retained  in  this  final  rule.  The  stick 
gauge  alternative  for  tank  barges  will 
also  be  retained  in  this  final  rule 
because  the  Coast  Guard  has  determined 
that  it  is  cost  effective. 

Training 

On  comment  stated  that  the  Coast 
Guard  should  proceed  quickly  with 
publishing  an  interim  rule  regarding 
tankerman  qualifications  and  training 
standards.  A  similar  comment  stated 
that  nmnning  and  training  standards  for 
smaller  vessels  are  insufficient.  The 
Coast  Guard  recognizes  that  the  maiority 
of  overfills  are  due  to  human  error  and 
is  ciurently  developing  a  final  rule 
entitled,  "Qualifications  for  Tankermen 
and  for  Persons  in  Charge  of  Transfers 
of  Dangerous  Liquids  and  Liquefied 
Gases."  An  interim  rule  for  the  project 
was  published  in  the  Federal  Register 
on  April  4.  1995  (60  PR  17134),  and  was 
effective  on  March  31,  1996. 

Another  related  comment  stated  that 
the  Coast  Guard  should  require  the 
monitoring  of  transfer  operations 
because  they  are  of  critical  importance, 
regardless  of  the  type  of  overfill  device 
in  use.  The  person  in  charge  of  transfer 
procediu-es  is  already  required  by  33 
CFR  155.750(e)(1)  (i)  and  (ii)  to  monitor 
the  level  of  cargo  in  the  tank,  and  shut 
down  transfer  operations  in  time  to 
ensure  that  the  cargo  level  in  each  tank 
does  not  exceed  the  maximum  amoimt 
permitted  by  33  CFR  155.775(b). 

Maximum  Cargo  Level  of  Oil 

One  conunent  recommended  that  the 
Coast  Guard  change  the  level  of  cargo 
allowed  in  the  cargo  tank  to  95  percent 
The  rule  will  continue  to  establish  a 
98.5  percent  level  as  the  maximimi  level 
of  fill  because  it  is  consistent  Mrith  the 
regulations  for  vapor  control  systems  in 
46  CFR  39.30-l(e].  Accordingly,  a  tank 
may  not  be  filled  higher  than  98.5 
percent  or  the  level  at  which  the  overfill 
alarms  are  set,  for  those  cases  where 
shutdown  must  be  initiated  at  a  level 
below  98.5  percent  to  ensiue  that  an 
overfill  does  not  occur. 

Other  Issue* 

One  comment  questioned  the  need  for 
additional  overpressurization  protection 
for  a  tank  barge  outfitted  only  with  a 
closed  loading  system.  The  comment 
also  requested  clarification  of  the 
adequacy  of  high-level  indicating 


devices  as  a  means  of  satisfying  the 
liquid  overpressurization  requirements 
of  46  CFR  part  39.  Overpressurization 
requirements  for  closed  loading  systems 
that  do  not  use  vapor  control  are  outside 
the  scope  of  this  rule,  but  the  Coast 
Guard  may  address  it  separately  in  a 
future  rulemaking  project 

Two  comments  suggested  rewording 
33  CFR  155.480  so  that  it  is  not 
misinterpreted  as  requiring  an 
independent  overfill  system  on  each 
cargo  tank  of  a  tankship  or 
misinterpreted  as  requiring  an  audible 
and  visible  alarm  at  each  tank  top.  The 
Coast  Guard  has  retained  these 
paragraphs  as  written  in  the  interim  rule 
because  the  original  wording  clearly 
recognizes  tank  overfill  systems,  with 
centralized  control  and  alarm  functions, 
without  excluding  independent  devices 
as  means  of  satisfying  the  requirements 
of  this  rule. 

One  comment  requested  a  grandfather 
provision  for  those  vessels  who  had 
overfill  devices  installed  before  the 
effective  date  of  this  rulemaking.  The 
Coast  Guard  based  the  requirements  for 
overfill  devices  on  the  overfill 
protection  requirements  in  46  CFR  part 
39.  The  Coast  Guard  has  determined 
that  the  vessels  which  complied  with 
those  rules  would  not  need  to  have  their 
overfill  device  arrangements 
grandfathered.  For  vessels  not  subject  to 
46  CFR  part  39,  the  Coast  Guard  allowed 
for  equivalent  alternatives  to 
specifically  assist  those  owners  or 
operators  who  installed  devices  prior  to 
January  19,  1995.  In  addition, 
alternative  arrangements  are  permitted 
under  this  rule,  therefore,  the  Coast 
Guard  has  not  included  a  grandfather 
clause  in  this  final  rule. 

One  comment  suggested  that  the 
overfill  device  requirements  in  33  CFR 
155.480  be  rewritten  to  stand  alone, 
instead  of  cross  referencing  46  CFR  part 
39.  The  intent  of  this  rulemaking  is  to 
conform  overfill  device  requirements  to 
the  requirements  for  overfill  prevention 
of  vessels  using  vapor  control  systems. 
Because  the  Coast  Guard  wishes  to 
ensure  these  two  parts  conform,  this 
final  rule  does  not  change  the  cross- 
reference  contained  in  33  CFR  155.480. 

One  comment  stated  that  33  CFR 
155.480(b)(2)(l)  foils  to  recognize  the 
inherent  simplicity  of  the  river  barge  as 
compared  to  the  ocean  tanker.  The 
comment  suggested  a  battery  powered 
system  with  a  light  indicating  that  the 
system  has  power,  as  another  alternative 
for  barges.  Again,  these  recommended 
changes  to  33  CFR  155.480(b)(2)(i)  are 
not  consistent  with  the  vapor  control 
rules.  The  Coast  Guard  chose  to  conform 
these  rules  with  the  existing  marine 


vapor  control  rules  to  assist  those  who 
must  comply  with  them. 

One  comment  requested  that  a 
summary  shutdown,  that  does  not 
indicate  which  tank  is  overfilling,  be 
accepted  in  lieu  of  a  shutdown  that  does 
indicate  which  tank  is  overfilling.  As 
written,  the  interim  rule  and  this  fiiud 
rule  allow  a  summary  shutdown 
arrangement. 


This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
imder  that  order.  It  is  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11040;  February  26, 1979).  Although 
it  does  not  require  an  assessment  of 
costs  and  benefits  under  section  6(a)(3) 
of  Executive  Order  12866,  an 
assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
AOOnCSSES.  There  were  no  comments 
received  regarding  the  interim 
assessment.  In  addition,  the  change  to 
33  CFR  155.480  in  no  way  changes  the 
findings  of  the  interim  assessment.  For 
these  two  reasons,  and  in  that  there  is 
so  little  change  in  this  final  rule  form 
the  interim  rule,  the  interim  assessment 
is  adopted  as  a  final  assessment  under 
Executive  Order  12866. 

Small  Entities 

Under  the  Regulatory  Flexibilify  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  businesses, 
not-for-profit  organizations  that  are 
independently  owned  and  o{>erated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  received  no 
comments  on  the  interim  rule  fiom 
small  entities.  Sufficient  flexibility 
alternatives  were  built  into  this 
rulemaking  to  accommodate  small 
entities.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  FlexibUify  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
tho  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offered  to 
assist  small  entities  in  luiderstanding 
the  rule  so  that  they  could  better 
evaluate  its  effects  on  them  and 
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participate  in  the  rulemaking  process. 
The  NPRM  for  this  rulemaking 
specifically  asked  small  entities  to 
comment  if  they  thought  this 
rulemaking  would  have  a  significant 
economic  impact  on  their  business.  In 
addition,  the  Coast  Guard  held  a  public 
meeting  at  U.S.  Coast  Guard 
Headquarters  on  November  17, 1993,  to 
hear  public  comment  on  the 
rulemaking.  Based  on  the  comments 
received  on  the  NPRM,  the  Coast  Guard 
revised  the  regulations  to  lessen  the 
burden  on  small  entities.  For  example, 
the  Coast  Guard  has  limited  these 
regulations  to  tank  vessels  with  a  cargo 
carrying  capacify  of  more  than  1.000  M^ 
to  accommodate  those  small  entities 
that  do  not  pose  as  large  an 
environmental  threat,  yet  would  incur 
substantial  cost  if  overfill  devices  were 
required.  Even  with  the  restricted 
application,  this  final  rule  covers  21 
tankships  and  391  tank  barges  which  are 
owned  and  operated  by  small 
companies,  llie  Coast  Guard  has 
provided  further  flexibility  for  the 
affected  small  entities  by  permitting  the 
alternative  of  hi^-level  indicating 
devices  for  tank  barges.  This  is  a  less 
expensive  option  and  is  less  costly  for 
the  smaller  entities  contained  within  the 
tank  barge  industry.  If  you  are  a  small 
entity  affected  by  this  final  rule  and 
need  further  help  determining  how  this 
rule  applies  to  you,  please  contact  the 
Coast  Guard  Officer  in  Charge  of  Marine 
Inspection  identified  in  33  CFR  part  3 
that  is  nearest  to  your  vessel's  operation. 

Collection  of  Information 

This  final  rule  provides  for  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  As  required  by  5  U.S.C.  3507(d), 
the  Coast  Guard  has  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection.  Section 
number  155.750  is  approved  under 
OMB  control  #2115-^)121  which  expires 
February  28,  2000.  Section  156.150  was 
approved  by  OMB  under  OMB  2115- 
0506  and  is  currently  under  their  review 
for  renewal. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implieations  for  federalism  to  warrant 
the  preparation  of  a  Federalism 


Assessment.  One  comment  requested 
that  State  and  municipalities  be  allowed 
to  adopt  stricter  requirements  than  these 
Federal  regulations.  The  Coast  Guard 
has  determined  that  the  standards  for 
overfill  devices  in  this  final  rule  are 
vessel  design  requirements  and 
therefore,  preclude  States  or 
municipalities  from  adopting 
requirements  for  tank  vessels  operating 
in  interstate  or  foreign  commerce,  that 
diffier  from  those  contained  in  this  rule. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES.  The 
Enviroiunental  Assessment  discusses 
the  action,  subsequent  expected 
environmental  impacts,  and  the  overall 
need  for  the  action.  These  regulations 
are  not  expected  to  result  in  a 
significant  impact  on  the  quality  of  the 
human  environm^it  because  overfills 
tend  to  result  in  relatively  small  spills. 


List  of  Subjects 

33  CFR  Part  155 


Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  rule  amending  33 
CFR  parts  155  and  156,  which  was 
published  in  59  FR  53286  on  October 
21, 1994.  is  adopted  as  a  final  rule  vdth 
the  following  changes: 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  part  155 
and  the  note  following  the  citation  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j);  46 
U.S.C.  3715;  sec.  2.  E.O.  12777,  56  FR 
54757,  3  CFR,  1991  Comp..  p.  351;  49 
CFR  1.46.  Sections  155.100  through 
155.130, 155.350  through  155.400. 
155.430, 155.440,  155.470,  155.1030  (j) 
and  (k).  and  155.1065(g)  also  issued 
under  33  U.S.C.  1903(b);  and 
§§  155.1110  through  155.1150  also 
issued  under  33  U.S.C.  2735. 

Note:  Additional  requirements  for  vessels 
carrying  oil  or  hazardous  materials  are 


contained  in  46  CFR  parU  30  through  36.  33 
CFR  parts  150. 151. 153,  and  157. 

2.  In  §  155.100,  revise  paragraph  (a) 
introductory  text  and  add  a  new 
paragraph  (c)  to  read  as  follows: 

{155.100    [Amendacq. 

(a)  Subject  to  the  exceptions  provided' 
for  in  paragraph  (b)  and  (c)  of  this 
section,  this  part  applies  to  each  ship 
that 

•  •        •        •        • 

(c)  Section  155.480  applies  to  each 
tank  vessel  with  a  cargo  caf)acity  of 
1,000  or  more  cubic  meters 
(approximately  6.290  barrels),  loading 
oil  or  oil  reside  as  cargo  that  is  operated 
imder  the  authority  of  the  United  States, 
wherever  located,  or  operated  under  the 
authority  of  a  country  other  than  the 
United  States  while  in  the  navigable 
waters  of  the  United  States,  or  while  at 
a  port  or  terminal  under  the  jurisdiction 
of  the  United  States. 

3.  In  §  155.480,  revise  paragraphs  (b) 
introductory  text  and  (f)  to  read  as 
follows: 

f  156.480   Ovwfni  dwftcaa. 

•  •        *        *        • 

(b)  Each  tank  vessel  with  a  cargo 
capacity  of  1 ,000  or  more  cubic  meters 
(approximately  6,290  barrels),  loading 
oil  or  oil  residue  as  cargo,  mUst  have 
one  overfill  device  that  is  permanently 
installed  on  each  cargo  tank  and  meets 
the  requirements  of  this  section. 

•  *        *        »        * 

(f)  This  section  does  not  apply  to  tank 
vessels  that  cany  asphalt,  animal  fat,  or 
vegetable  oil  as  their  only  cargo. 

Dated:  September  4. 1997. 

Vice  Admiral.  U.S.  Coast  Guard.  Acting 
Commandant. 

(FR  Doc.  97-24588  Filed  9-16-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[MO  Doekat  Na  96-186;  FCC  97-«iq 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1997; 
Correction 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
footnote  in  the  FCC's  Report  and  Order 
for  the  final  rule  regarding  Assessment 
and  Collection  of  Regulatory  Fees  for 
Fiscal  Year  1997,  published  in  the 
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Federal  Register  issue  of  July  11. 1997 
(62  FR  37408). 

EFFECTIVE  DATE:  September  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  D.  Johnson,  202-418-0445;  e- 
mail:  Tjohn8on9fcc.gov. 

SUPPLEMBHTARY  INFORMATION:  This 
doounent  corrects  footnote  23  of  the 
Report  and  Order  in  the  above- 
captioned  proceeding,  which  appeared 
on  page  37416  in  the  Federal  Register 
issue  of  July  11, 1997  (62  FR  37416). 
Footnote  ntunber  23  associated  with 
paragraph  50  erroneously  stated  that  the 
AM  station  population  was  determined 
using  the  ImV/m  field  strength  contour, 
and  it  further  stated  that  the  FM  station 
population  was  determined  using  the  60 
dBuV/m  contour.  For  all  AM  stations, 
the  0.5  mV/m  contour  was  used.  For 
Class  B  FM  stations,  the  54  dBuV/m 
contour  was  used.  For  Class  Bl  FM 
stations,  the  57  dBuV/m  contour  was 
used.  For  all  other  FM  Classes,  the  60 
dBuV/m  contour  was  used. 

CMmctkMi 

Therefore,  footnote  23  shoidd  be 
corrected  to  read  as  follows: 

DataWorid  MediaXpett  Service  propared 
for  NAB  a  calculation  of  the  signal  coverage 
for  each  ctation,  and  overlaid  this  data  onto 
1990  decennial  census  population  data  to 
estimate  the  population  contained  within 
each  station's  signal  coverage  area.  For  each 
AM  station,  estimated  soil  conductivity  data 
«ras  retrieved  for  each  of  360  radial  azimuths 
around  the  traiumitter  site,  the  standard 
horizontal  plane  radiation  pattern  was 
calculated  and  any  pertinent  pattern 
augmentations  applied,  and  the  distance  to 
the  0.5  mV/m  field  strength  contour  for  each 
of  the  360  radials  was  calculated  using  the 
appropriate  propagation  curves  and  the  FCC 
equivalent  distance  method.  For  each  FM 
station,  terrain  averages  were  calculated  from 
the  USGS/DMA  3  arc  second  terrain  database 
far  each  of  360  radial  azimuths,  the  HAAT 
tvas  calculated  using  the  height  of  the  center 
of  radiation  AMSL  and  processed  with  FM 
contour  calculation  software,  pertinent 
directional  anteima  information  was  applied, 
and  the  distance  to  the  54  dBuV/m  (for  Class 
B  sUtions),  57  dBuV/m  (for  Class  Bl 
stations),  or  60  dBuV/m  (for  all  other  classes 
of  station)  contour  wras  calculated  using  the 
appropriate  FCC  F( 50.50)  curves.  For  lx>th 
AM  and  FM,  the  distance  to  contour  data  was 
applied  to  population  counting  software 
using  1990  census  data  to  determine  the  total 
population  within  each  station's  coverage 


Federal  Conununications  Commission. 
William  F.  Caloa. 
Acting  Secretary. 

|FR  Doc.  97-24724  Filed  9-16-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Dociwt  No.  96-116;  FCC  97-289] 

TeleptKMM  Number  Portability 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Second  Report  and  Order 
[Order)  released  August  18,  1997 
adopts,  with  minor  modifications  the 
recommendations  of  the  North 
American  Niunbering  Coimcil  relating 
to  local  number  portability 
administration.  The  requirements, 
standards  and  procedures  adopted  in 
this  Order  are  needed  to  give  the 
telecommunications  industry  clear 
guidelines  as  to  how  to  implement  long- 
term  local  number  portability. 
DATES:  The  final  rule  is  effective 
October  17, 1997.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  rule  is  approved  by  the  Director 
of  the  Federal  Rjegister  as  of  October  17. 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  Teplitz,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division.  (202)  418-1580. 
SUPPLBCNTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  adopted  August  14, 
1997,  and  released  August  18, 1997.  The 
fidl  text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  1919  M  St..  N.W.,  Room  239. 
Washington,  D.C.  20554  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  N.W.,  Suite  700. 
Washington,  D.C.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ 
Biueaus/Common  Carrier/Orders/fcc97- 
289.wp,  or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  1231  20th  St. 
N.W.,  Washington.  D.C.  20036. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexiblity  Act,  the  Order  contains  a 
Final  Regulatory  Flexibility  Analysis 
which  is  set  forth  in  the  Oider.  A  brief 
description  of  the  Final  Regulatory 
Flexibility  Analysis  follows. 

Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act,  the 
Commission  performed  a 
comprehensive  analysis  of  the  Second 
Report  and  Order  with  regard  to  small 
entities.  This  analysis  includes:  (1)  a 


succinct  statement  of  the  need  for,  and 
objectives  of.  the  Commission's 
decisions  in  the  Second  Report  and 
Order,  (2)  a  simimary  of  the  significant 
issues  raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  the  final  regulatory 
analysis  of  the  First  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  61  FR  38605  (July  25, 
1996)  (First  Report  &■  Order)  and  the 
supplemental  final  regulatory  analysis 
of  the  First  Memorandum  Opinion  and 
Order  on  Reconsideration.  62  FR  18280 
(April  15. 1997)  (First  Order  on 
Reconsideration),  and  a  summary  of  the 
Commission's  assessment  of  these 
issues;  (3)  a  description  of  and  an 
estimate  of  the  number  of  small  entities 
to  which  the  Second  Report  and  Order 
will  apply;  (4)  a  description  of  the 
projected  reporting,  recordkeeping  and 
other  compliance  requirements  of  the 
Second  Report  and  Ckder.  including  an 
estimate  of  the  classes  of  small  entities 
which  will  be  subject  to  the  requirement 
and  the  type  of  professional  skills 
necessary  for  compliance  with  the 
requirement;  and  (5)  a  description  of  the 
steps  the  Commission  has  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
the  stated  objectives  of  applicable 
statutes.  The  requirements  and  rule 
adopted  in  this  Second  Report  and 
Order  are  necessary  to  implement  the 
provisions  of  the  Telecommunications 
Act  of  1996. 

Synopsis  of  Second  Report  and  Order 

Introduction 

1.  On  June  27, 1996,  the  Commission 
adopted  the  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
61  FR  38605  (July  25,  1996)  (First  Report 
&■  Order)  in  this  docket  The  First  Report 
&■  Order  established  ndes  designed  to 
implement  section  251(b)  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  which  requires  all 
local  exchange  carriers  (LECs)  to  ofiiBr, 
"to  the  extent  technically  feasible, 
number  portability  in  accordance  with 
requirements  prescribed  by  the 
Commission.  "  47  U.S.C.  §  251(b)(2). 
Among  other  things,  in  the  First  Report 
Br  Order,  the  Commission  directed  the 
North  American  Numbering  Council 
(NANC)  to  make  recommendations 
regarding  specific  aspects  of  local 
number  portability  implementation.  The 
NANC  forwarded  its  recommendations 
to  the  Commission  on  May  1, 1997,  in 
a  report  from  its  Local  Number 
Portability  Administration  Selection 
Working  Group,  dated  April  25, 1997 
[y/orking  Group  Report). 
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2.  In  this  Second  Report  6"  Order,  the 
Commission  adopts  the 
recommendations  of  the  NANC  as  set 
forth  in  the  Working  Group  Report,  with 
the  modifications  discussed  below. 
Specifically,  we  (1)  adopt  the  NANC's 
recommendation  that  seven  regional 
number  portability  databases  be 
established  coinciding  with  the 
boimdaries  of  the  seven  original  Bell 
Operating  Company  (BOC)  regions;  (2) 
adopt  the  NANC's  recommendation  that 
Lockheed  Martin  IMS  (Lockheed 
Martin)  and  Perot  Systems,  Inc.  (Perot 
Systems)  serve  as  the  administrators  for 
the  regional  number  portability 
databases;  (3)  adopt  the  technical  and 
operational  standards  proposed  by  the 
NANC  for  the  provision  of  number 
portability  by  wireline  carriers;  (4) 
require  that  the  carrier  immediately 
preceding  the  terminating  local 
exchange  carrier  be  responsible  for 
ensuring  that  number  portability 
databases  are  queried;  (5)  permit  LECs 
to  block  calls  that  have  not  been  queried 
whaa  failure  to  do  so  is  likely  to  impair 
network  reliability;  (6)  direct  the  NANC 
to  complete  and  submit  to  the 
Commission  recommendations  on  the 
sharing  of  numbering  information 
between  the  regional  number  portability 
database  administrators  and  the  North 
American  Numbering  Plan 
Administrator;  (7)  direct  the  NANC  to 
develop  standards  and  prtxredures 
regarding  the  provision  of  number 
portability  by  CMRS  providers;  (8) 
adopt,  on  an  interim  basis  only,  the 
NANC's  reconunendation  that  the 
regional  linuted  liability  companies 
(LLCs),  already  established  by  carriers 
in  each  of  the  original  BOC  regions, 
manage  and  oversee  the  local  number 
portability  administrators,  subject  to 
review  by  the  NANC;  (9)  direct  the 
NANC  to  provide  national-level 
overaight  of  local  niunber  portability 
administration;  and  (10)  adopt  the 
NANC's  recommendation  that  the 
Commission  create  a  committee  to 
oversee  number  portability  deployment 
in  the  top  100  Metropolitan  Statistical 
Areas. 

Discussion 

Local  Number  Portability  Databases 

Geographic  coverage  of  number 
portability  databases:  3.  Databases  By 
BOC  Region.  We  adopt  the  NANC's 
recommendation  that  a  Niunber 
Portability  Administration  Center 
database  be  established  for  each  of  the 
original  BOC  regions  so  as  to  covw, 
collectively,  the  50  states,  the  District  of 
Columbia  and  the  U.S.  territories  in  the 
North  American  Numbering  Plan  Area. 
Deploying  niunber  portability  databases 


by  BOC  region  will:  (1)  build  on  the 
efforts  of  the  LLCs,  which  already  have 
chosen  local  number  portability 
database  administrators  in  each  of  the 
original  BOC  regions;  (2)  make  use  of 
the  technical  and  organizational 
experience  of  the  state-sponsored 
associations  and  workshops;  and  (3) 
minimize  the  cost  and  complexity  of  use 
of  the  databases  by  the  BOCs.  Moreover, 
we  find  it  significant  that,  according  to 
the  NANC,  industry  fora  at  all  levels 
have  agreed  to  the  designation  of  BOC 
territories  as  the  appropriate  Number 
Portability  Administration  Center 
coverage  areas.  We  conclude  that 
establishing  a  database  for  each  of  the 
original  BOC  r^ons  would  serve  the 
public  interest. 

4.  We  decline,  at  this  time,  to  grant 
CBT's  request  that  it  be  allowed  to  select 
one  regional  Number  Portability 
Administration  Center  for  piuposes  of 
fulfilling  its  number  portability 
responsibilities.  We  find  that  the  cturenf 
record  is  insufficient  to  make  a  finding 
that  granting  CBT's  request  will  not 
raise  technical  difficulties  with  respect 
to  local  number  portability 
in:^>lementation  or  have  negative 
financial  consequences  for  carrien 
responsible  for  conducting  the  queries 
necessary  to  route  calls  to  the  proper 
terminating  carrier.  Because  the  record 
on  this  issue  is  insufficient  for  us  to 
make  a  determination  whether  the 
benefits  to  CBT  of  granting  its  request 
outweigh  the  potential  harm  to  other 
carriers,  we  decline  to  make  such  a 
determination  at  this  time.  Instead,  we 
direct  the  NANC  to  review  CBT's 
request  and  to  make  a  recommendation 
to  the  Commission,  on  or  before 
December  15, 1997.  Specifically,  we 
direct  the  NANC  to  address  the  question 
of  whether  LECs  with  contiguous 
operating  areas  that  overlap  mora  than 
one  number  portability  database  region 
should  be  allowed  to  select  a  single 
Number  Portability  Administration 
Center. 

5.  U.S.  Territories.  We  adopt  the 
NANC's  recommendation  that  each  U.S. 
territory  in  the  North  American 
Numbering  Plan  be  permitted  to  choose 
one  of  the  seven  regional  databases  for 
purposes  of  implementing  number 
portability.  Because  of  their  various 
locations,  the  U.S.  territories  are  not 
included  within  any  BOC's  territory,  nor 
do  they  collectively  comprise  another, 
separate  region.  The  NANC's 
recommendation  that  each  territory 
choose  a  particular  regional  datebase 
provides  a  reasonable  alternative  to 
creating  additional  Number  Portability 
Administration  Center  regions  that  are 
much  smaller  than  the  Number 


Portability  Adnunish^tion  Center 
regions  that  are  based  on  BOC  regions. 
6.  We  further  find  that  allowing  the 
U.S.  territories  to  select  the  regional 
datebase  they  will  use  to  provide 
number  portability  will  not  significantly 
change  the  size  or  complexity  of  any 
one  datebase  or  otherwise  undermine 
the  public  interest  benefits  of  the 
regional  datebase  system.  Accordingly, 
we  hereby  direct  each  U.S.  territory  to: 
(1)  select  a  regional  datebase  that 
carriers  in  that  territoty  will  use  to 
provide  number  portebility;  and  (2) 
notify  the  Commission  and  the  NANC  in 
writing  regarding  this  selection  within 
45  days  of  the  release  of  this  order.  Each 
territory's  selection  of  a  particular 
database  is  final. 

Selection  of  database  administrators: 
7.  We  adopt  the  NANC's 
recommendation  that  Lockheed  Martin 
serve  as  local  ntunbOT  portability 
datebase  administrator  for  the 
Northeast,  Mid-Atiantic,  Midwest  and 
Southwest  regions,  and  that  Perot 
Systems  serve  as  the  local  number 
portebility  datebase  administrator  for 
the  Southeast,  Western  and  West  Coast 
regions.  As  noted  above,  the  First  Report 
6r  Order  directed  \he  NANC  to  select 
one  or  more  local  number  portability 
datebase  administratora  that  are 
independent,  non-governmental  entities 
that  are  not  aligned  with  any  particular 
telecommunications  industry  s^ment 
We  find  that  the  criteria  utilized  by  the 
NANC  in  reviewing  and  evaluating  the 
selection  process  employed  by  the 
various  service  providers  at  the  regional 
level  were  sufficient  to  ensure  that  the 
local  number  portability  datebase 
administrators  idtimately  recommended 
meet  the  Commission's  requiremente. 
We  further  note  that  no  party  to  the 
proceeding  objects  to  the  selections.  We, 
however,  may  review  and,  if  necessary, 
modify  our  approval  of  the 
recommended  local  number  portebility 
administrators  in  the  event  that 
negotiations  between  Lockheed  Martin 
or  Perot  Systems  and  the  LLCs  do  not 
result  in  completed  master  contracte  for 
each  region. 

8.  We  also  adopt  the  NANCs 
recommendations  that  (1)  LLCs  be 
allowed  to  elect  to  have  the  local 
number  portability  datebase 
administrator  for  separate  regions  serve 
those  regions  using  the  same  platform; 
and  (2)  datebase  administrators  be 
allowed  to  create  "virtual  Number 
Portebility  Administration  Centera."  We 
reiterate  our  conclusion  that,  absent 
technical  advances  or  other  changed 
circiunstances,  it  would  not  be  in  the 
public  interest  for  number  portability  to 
be  provided  in  this  maimer.  We  clarify. 
however,  that  our  prohibition  on  the 
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establishment  of  one  national  database 
does  not  preclude  local  number 
portability  database  administrators  from 
using  the  same  computer  hardware  or 
software  to  store,  utilize  or  provide 
access  to  multiple  databases  by,  for 
example,  separating  regional  databases 
stored  on  the  same  computer  or  system 
of  computers  by  means  of  database 
partitions.  We  imderscore,  however, 
that  the  Chief  of  the  Common  Carrier 
Bureau  retains  delegated  authcmty  to 
take  appropriate  action  regarding  any 
existing  or  potential  problems 
associated  with  serving  one  or  more 
regions  using  the  same  database 
platform. 

Number  of  database  administrators:  9. 
By  the  time  the  NANC  submitted  its 
recommendations  to  the  Commission, 
the  seven  regional  IXCs  had 
independenUy  selected  two  separate 
database  administrators:  Lockheed 
Martin  and  Perot  Systems.  For  that 
reason,  the  NANC  concluded  it  was 
unnecessary  to  address  whether  more 
than  one  administrator  should  be 
required.  We  find  that  the  NANC  acted 
reasonably  in  assessing  whether  having 
two  administrators  would  be 
appropriate,  and  thus  we  decline  to 
disturb  this  result.  Further,  we  agree,  for 
the  reasons  given  by  the  NANC,  that 
there  are  clear  advantages  to  having  at 
least  two  experienced  number 
portability  database  administrators  that 
can  compete  with  and  substitute  for 
each  other,  thereby  promoting  cost- 
effectiveness  and  reliability  in  the 
provision  of  Number  Portability 
Administration  Center  services.  While 
we  recognize  the  likely  benefits  of 
having  at  least  two  administrators,  we 
do  not.  at  this  time,  adopt  a  requirement 
that  two  or  any  other  number  of  entities 
serve  as  local  number  portability 
database  administrators. 

General  duties  of  database 
adminiatrators:  10.  We  adopt  the 
NANC's  recommendations  regarding  the 
general  duties  of  the  local  niunber 
portability  database  administrators.  The 
NANC  defined  these  duties  based  on 
input  from  the  industry  at  the  national, 
regional  and  state  levels,  and  none  of 
the  commenting  parties  objects  to  them. 
These  duties  also  appear  to  be 
consistent  with  the  types  of  activities 
the  Commission  tentatively  concluded 
would  be  necessary  to  deploy  long-term 
number  portability.  For  example,  the 
Commission  tentatively  concluded  that 
costs  for  long-term  portability  would  be 
attributable  to  the  "development  and 
implementation  of  the  hardware  and 
software  for  the  database,"  to  the 
"maintenance,  operation,  security, 
administration,  and  ph3rsical  property 
associated  with  the  database,"  and  to 


the  "uploading,  downloading,  and 
querying"  associated  with  the  database. 
Moreover,  the  duties  appear  to  be 
reasonably  comprehensive,  so  as  to 
enable  the  number  portability 
administrators  to  implement  the 
architecture  and  technical  specifications 
developed  by  the  NANC,  and  neither 
the  Commission  nor  the  parties  has 
identified  any  record  evidence  that 
indicates  a  need  to  adopt  general  duties 
in  addition  to  those  recommended  by 
the  NANC  We  also  note  that  the  NANC 
based  these  general  duties  on  the  more 
specific  duties  described  in  the 
Functional  Requirements  Specification 
(Functional  Requirements  Specification 
or  FRS)  and  Interoperable  Inter&ce 
Specification  (Interoperable  Interbce 
Specification  or  US)  and  that  the 
NANC's  description  of  the  underlying 
specific  duties  in  the  FRS  and  IIS  as 
"standard  functions"  suggests  that  both 
the  specific  and  general  duties  the 
NANC  recommends  are 
noncontroversial. 

Technical  and  Operational  Standards 

Uniform  national  standards:  1 1 .  We 
agree  with  the  NANC  that  the  adoption 
of  uniform  Functional  Requirements 
Specification,  Interoperable  Interface 
Specification,  Provisioning  Process 
Flows,  policy  for  the  porting  of  reserved 
and  unassigned  niunbers,  and 
compliance  and  change  management 
processes  would  provide  significant 
advantages  for  the  implementation  of 
local  niunber  portability.  We  conclude 
that  uniform  national  standards  in  this 
area  will  promote  efficient  and 
consistent  use  of  number  portability 
methods  and  numbering  resources  on  a 
nationwide  basis,  ensure  the 
interoperability  of  networks,  and 
facilitate  the  ability  of  carriers  to  meet 
number  portability  implementation 
deadlines.  We  further  conclude  that 
uniform  national  standards  should 
minimize  expenditure  of  time  and 
resources,  maximize  use  of  local 
number  portability  resources  for  all 
companies,  produce  timely  and  cost 
effective  offers  of  local  number 
portability  related  products,  enable 
switch  vendors  to  spread  their  costs 
over  a  larger  base  of  customers, 
eliminate  the  need  to  develop  several 
different  versions  of  number  portability 
software,  and  improve  service  quality 
for  carriers  providing  service  in 
multiple  regions.  Ptirthennore,  uniform 
national  standards  will  allow  vendors  to 
develop  standard  products  rather  than 
multiple  versions  of  hardware  and 
sofHvare  necessary  to  implement  local 
number  portability  based  on  regional 
differences,  resiilting  in  more  timely 


and  cost  effective  product  offerings  for 
local  service  providers. 

Specific  technical  standards:  12.  We 
conclude  that  the  NANC's 
reconunended  technical  and  operational 
standards  are  consistent  with  the 
Commission's  performance  criteria  for 
implementing  local  number  portability. 
In  adopting  the  standards  as  ciurently 
set  forth  in  the  Working  Group  Report 
and  its  appendices  as  a  framework  for 
implementation  of  local  number 
portability,  we  recognize  that  ongoing 
changes  to  these  specifications  and 
proceseee  likely  will  be  needed  as  the 
industry  gains  operationd  experience  in 
implementing  long-term  number 
portability.  We  urge  the  industry, 
working  under  the  auspices  of  the 
NANC,  to  maintain,  update  and  modify 
the  technical  and  operational  standards 
as  necessary,  and  to  establish  a  long- 
term  compliance  process  for  service 
providers  and  local  number  portability 
administrators. 

13.  Number  Portability 
Administration  Center  Service 
Management  System  Provisioning 
Process  Flows  (Provisioning  Process 
Flows).  We  adopt  the  Provisioning 
Process  Flows  as  set  forth  in  Appendix 
E  to  the  Working  Group  Report  and 
recommended  by  the  NANC  as  industry 
standards  for  use  in  each  Number 
Portability  Administration  Center 
region. 

14.  We  conclude  that  tl^  uniform 
standards  for  Provisioning  Process 
Flows  proposed  by  the  NANC  are 
essential  to  the  efficient  deployment  of 
local  number  portability  across  the   ' 
nation.  In  particular,  we  find  that 
uniform  Provisioning  Process  Flows 
wiU  help  ensure  that  communication 
between  and  among  service  providers 
(using  local  Service  Management 
Systems)  and  local  number  portability 
administrators  (using  Number 
Portability  Administration  Ceqter 
Service  Management  Systems)  proceed 
in  a  clear  and  orderly  feshion  so  that 
number  portability  requests  are  handled 
in  an  efficient  and  timely  manner.  We 
note  that  no  commenter  opposed 
adoption  of  these  standard  Provisioning 
Process  Flows.  We  direct  the  NANC  to 
make  recommendations  regarding  futiire 
modifications  to  the  Commission  as 
necessary. 

15.  Number  Portability 
Administration  Center  Service 
Management  System  Standards — 
Functional  Requirements  Specification. 
We  adopt  the  NANC's  recommendation 
that  local  number  portability 
administrators  and  any  entity  directly 
connecting  to  the  Number  Portability 
Administration  Center  Service 
Management  System  be  required  to  use 
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the  Number  Portability  Administration 
Center  Service  Management  System 
Functional  Requirements  Specification 
as  described  in  the  North  American 
Numbering  Council — Functional 
Requirements  Specification — Number 
Portability  Administration  Center — 
Service  Management  System,  Version 
1.1.  dated  May  5,  1997  [NANC FRS). 
The  NANC  FRS  will  serve  as  an 
industry  standard  for  use  in  developing 
and  maintaining  the  Number  Portability 
Administration  Center  Service 
Management  System  in  each  of  the 
seven  Number  Portability 
Administration  Center  r^ons. 

16.  The  NANC  FRS  was  developed 
primarily  to  support  the  provisioning  of 
wireline  number  portability.  The  NANC 
has  not  fully  considered  or  developed 
distinct  number  portability 
requirements  applicable  to  CMRS 
providere.  Therefore,  modifications  to 
the  NANC  FRS  may  be  required  to 
support  wireless  number  portability..  We 
direct  the  NANC  to  recommend 
modifications  to  the  NANC  FRS  as 
necessary  to  support  wireless  number 
portability. 

17.  Number  Portability 
Administration  Center  Service 
Management  System  Standards — 
Interoperable  Interface  Specification. 
We  adopt  the  NANC's  recommendation 
that  the  local  number  portability 
administrators  and  any  entity  directly 
connecting  to  the  Number  Portability 
Administration  Center  Service 
Management  System  use  the  Number 
Portability  Administration  Center 
Service  Management  System 
Interoperable  Interface  Specification  as 
described  in  the  North  American 
Numbering  Council — Interoperable 
Interface  Specification — Number 
Portability  Administration  Center — 
Service  Management  System.  Venion 
1.0.  dated  April  7, 1997  (NANCnS).  The 
NANCnS  will  serve  as  an  industry 
standard  for  use  in  developing  and 
maintaining  the  Number  Portability 
Administration  Center  Service 
Management  System  interfaces  in  each 
of  the  seven  Number  Portability 
Administration  Center  regions. 

18.  The  NANC  US  was  developed 
primarily  to  support  wireline  number 
portability.  The  NANC  has  not  fully 
considered  or  developed  unique 
wireless  number  portability 
requirements.  Therefore,  modifications 
to  the  NANC  nS  may  be  required  to 
support  wireless  number  portability.  As 
discussed  more  fully  below,  we  direct 
the  NANC  to  recommend  modifications 
to  the  NANC  nS  as  necessary  to  support 
wireless  number  portability. 

19.  Policy  for  the  Porting  of  Reserved 
and  Unassigned  Numbers  and 


Compliance  Process.  We  adopt  the 
NANC's  recommendations  relating  to 
the  porting  of  reserved  and  unassigned 
numbers  developed  and  documented  in 
Appendix  D  to  the  Working  Group 
Report.  Specifically,  the  NANC 
recommends  that  customers  should  be 
allowed  to  port  telephone  numbers  that 
they  have  reserved  under  a  legally 
enforceable  written  agreement  but  that 
have  not  been  activated.  The  NANC 
further  recommends  that  such  reserved 
numbers:  (1)  be  treated  as  disconnected 
telephone  numbers  when  the  customer 
is  disconnected  or  when  the  service  is 
moved  to  another  service  provider  and 
the  reserved  numbers  are  not  ported  to 
subsequent  service  providers;  and  (2) 
may  not  be  used  by  another  customer. 
The  Working  Group's  Architecture  Task 
Force  points  out  that  implementation  of 
the  capability  to  port  reserved  numbers 
may  require  modifications  to 
operational  support  systems  and  may 
not  be  available  initially.  The  NANC 
also  reconunends  that  service  providers 
not  be  allowed  to  port  unassigned 
niunbers  unless  and  until  there  is  an 
explicit  authorization  for  such  porting 
from  a  regulator  with  appropriate 
jurisdiction. 

20.  hi  adopting  the  NANC's 
recommendation  for  the  porting  of 
reserved  and  unassigned  numbers 
policy,  we  direct  the  NANC  to  monitor 
the  implementation  of  this  policy,  and 
make  appropriate  recommendations  to 
the  Conunission,  including,  if  deemed 
necessary  by  the  NANC,  guidelines  for 
administering  ported  unassigned 
numbera  that  are  no  longer  reserved  by 
the  customer  that  originally  ported 
them. 

21.  We  also  conclude  that  the  NANC 
has  reconunended  a  reasonable  process 
for  enforcing  compliance  with  the 
policy  pertaining  to  the  porting  of 
reserved  and  unassignedf  numbers.  If  a 
service  provider  finds  that  it  is 
disadvantaged  by  instances  of  non- 
compliance with  the  policy  for  the 
porting  of  reserved  and  imassigned 
numbera  by  another  service  provider, 
the  NANC  recommends  several  courses 
of  action.  Hrat.  the  aggrieved  service 
provider  may  contact  the  service 
provider  witii  which  it  has  a  dispute  to 
resolve  the  issue  through  infonnal 
negotiations.  Should  these  efforts  prove 
unsuccessfid.  the  aggrieved  service 
provider  may  bring  the  issue  to  the 
regional  LLC  for  resolution  via  the  LLC's 
dispute  resolution  process,  to  the 
NANC,  to  the  state  public  utilities 
commission,  or  to  other  bodies  as 
deemed  appropriate  by  the  service 
provider. 

22.  Change  Management  Process.  We 
adopt  the  NANC's  recommendations 


concerning  the  change  management 
process.  We  agree  with  the  NANC  that 
it  is  important  that  a  neutral  entity 
oversee  the  change  management 
process,  so  that  (1)  there  is  consistency 
in  the  submission  and  consideration  of 
changes  to  the  architectural,  technical 
and  operational  specifications  and 
procedures;  (2)  uniform  processes  are 
implemented;  and  (3)  no  individual 
carriers  or  industry  segments  are 
disadvantaged.  We  find  that  the  NANC's 
proposed  change  management  process 
will  enable  the  industry  to  make 
changes  to  the  architectural,  technical 
and  operational  specifications  and 
procedures  in  a  timely  and  luiiform 
manner.  The  role  of  the  regional  LLGi 
in  managing  changes  to  the  niunber 
portability  techni^  and  operational 
specifications,  however,  is  subject  to  our 
planned  review  of  the  role  of  the 
regional  LX.C8  in  implementing  long- 
term  number  portability.  We  direct  the 
NANC  to  continue  its  oversight  of 
architectural,  technical  and  operational 
change  management  processes  and  to 
make  additional  recommendations  to 
the  Commission  as  necessary.  In  the 
event  the  NANC  is  dissolved  at  some 
point  in  the  future,  we  will,  at  that  time, 
either  establish  or  select  an  oversight 
body  to  perform  the  change 
management  functions  now  delraated  to 
the  NANC. 

23.  We  ^  adopt  the  NANCs 
recommendations  as  presented  in 
Appendix  D  to  the  Working  Group 
Report,  with  the  exception  of  the 
NANC's  recommendation  on  the 
blocking  of  default  routed  calls. 

24.  N-1  Call  RouUng.  The  NANC 
recommends  that  the  carrier  in  the  call 
routing  process  inunediately  preceding 
the  terminating  carrier,  designated  the 
"N-1"  carrier,  be  responsible  for 
ensuring  that  database  queries  are 
performed.  We  adopt  the  NANC's 
recommendation  that  the  N-1  carrier  be 
responsible  for  ensuring  that  databases 
are  queried,  as  necessary,  to  effectuate 
number  portability.  The  N-1  carrier  can 
meet  this  obligation  by  either  querying 
the  number  portability  database  itself  or 
by  arranging  with  another  entity  to 
perform  database  queries  on  behalf  of 
the  N-1  carrier. 

25.  The  efficient  provisioning  of 
number  portability  requires  that  all 
carriera  know  who  bean  responsibility 
for  performing  queries,  so  that  calls  are 
not  dropped  because  the  carrier  is 
uncertain  who  should  perform  the 
database  query,  and  so  that  carriers  can 
design  their  networks  accordingly  or 
arrange  to  have  database  queries     * 
performed  by  another  entity.  Consistent 
with  our  finding  in  the  First 
Memorandum  Opinion  and  Order  on 
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Reconsideration,  62  FR  18280  (April  15, 
1997)  (First  Order  on  Reconsideration), 
we  conclude  that  the  Location  Routing 
Number  system  functions  best  if  the  f4- 
1  carrier  bears  responsibility  for 
ensuring  that  the  call  routing  query  is 
performed.  Under  the  Location  Routing 
Niunber  system,  requiring  call- 
terminating  carriers  to  perform  all 
queries  may  impose  too  great  a  burden 
on  terminating  LECs.  In  addition, 
obligating  incumbent  LECs  to  perform 
all  call  routing  queries  could  impair 
network  reliability. 

26.  We  note,  however,  that  the 
requirement  that  the  N-1  carrier  be 
responsible  for  ensuring  completion  of 
the  database  query  applies  only  in  the 
context  of  Location  Routing  Niunber  as 
the  long-term  number  portability 
solution.  In  the  event  that  Location 
Routing  Number  is  supplanted  by 
another  method  of  providing  long-term 
number  portability,  we  may  modify  the 
call  routing  process  as  necessary.  We 
note  further  that  if  the  N-1  carrier  does 
not  perform  the  query,  but  rather  relies 
on  some  other  entity  to  perform  the 
query,  that  other  entity  may  charge  the 
N-1  carrier,  in  accordance  with 
guidelines  the  Commission  will 
establish  to  govern  long-term  number 
portability  cost  allocation  and  recovery. 

27.  DepauH  Routing.  The  NANC 
recommends  that  we  [lermit  garners  to 
block  "default  routed  calls"  coming  into 
their  networks.  A  "defeidt  routed  call" 
situation  would  occur  in  a  Location 
Routing  Number  system  as  follows: 
when  a  call  is  made  to  a  telephone 
number  in  an  exchange  with  any  ported 
numbers,  the  N-1  carriw  (or  its 
contracted  entity)  queries  a  local  Service 
Management  System  database  to 
determine  if  the  called  number  has  been 
ported.  If  the  N-1  carrier  fails  to 
perform  the  query,  the  call  is  routed,  by 
default,  to  the  LEC  that  originally 
serviced  the  telephone  number.  The 
original  LEC.  which  may  or  may  not  still 
be  serving  the  called  number,  can  either 
query  the  local  Service  Management 
System  and  complete  the  call,  or 
"block"  the  call,  sending  a  message  back 
to  the  caUer  that  the  call  cannot  be 
delivered.  The  NANC  found  that 
compelling  LECs  to  query  all  default 
routed  calls  could  impair  network 
reliability,  and  that  allowing  carriers  to 
block  deCatult  routed  calls  coming  into 
their  networks  is  necessary  to  protect 
against  overload  or  congestion  that 
could  result  &om  an  inordinate  number 
of  calls  being  routed  by  default  to  the 
original  LEC.  In  light  of  these  network 
reliability  concerns,  we  will  allow  LECs 
to  block  default  routed  calls,  but  only  in 
specific  circumstances  when  failure  to 


do  so  is  likely  to  impair  network 
reliability. 

28.  In  the  First  Report  &■  Order,  we 
required  CMRS  providers  to  have  the 
capability  of  querying  nimiber 
portability  database  systems  in  order  to 
deliver  calls  from  their  networks  to 
ported  numbers  anywhere  in  the 
country  by  December  31. 1998.  We 
established  this  deadline  so  that  CMRS 
providers  would  have  the  ability  to 
route  calls  from  their  customers  to  a 
wireline  uistomer  who  has  ported  his  or 
her  number,  by  the  time  a  substantial 
niunber  of  wireline  customers  have  the 
ability  to  port  their  numbers  between 
wireline  carriers.  Undw  this 
deployment  schedule,  the  initial 
deployment  of  long-term  local  number 
portability  for  wireline  carriers  will 
occur  prior  to  the  date  by  which  CMRS 
providers  must  be  able  to  perform 
database  queries.  During  this  period. 
CMRS  providers  are  not  obligated  by 
our  rules  to  perform  call  routing  queries 
or  to  arrange  for  other  entities  to 
perform  queries  on  their  behalf.  Thus,  if 
wireline  LECs  are  allowred  to  block 
default  routed  calls,  calls  originating  on 
wireless  networks  (to  the  extent  that  the 
CMRS  provider  is  the  N-1  carrier)  could 
be  blocked.  For  this  reason,  we  will  only 
allow  LECs  to  block  default  routed  calls 
when  performing  database  queries  on 
default  routed  calls  is  likely  to  impair 
network  reliability.  We  also  require 
LECs  to  apply  this  blocking  standard  to 
calls  from  all  carriers  on  a 
nondiscriminatory  basis.  In  the  event 
that  a  CMRS  or  other  service  provider 
believes  that  a  LEC  is  blocking  calls 
under  drciunstances  unlikely  to  impair 
networic  reliability,  such  service 
provider  may  bring  the  issue  before  the 
NANC.  We  direct  the  NANC  to  act 
expeditiously  on  these  issues.  Although 
CMRS  providers  are  not  responsible  for 
querying  calls  until  December  31,  1998, 
we  urge  them  to  make  arrangements 
with  LECs  as  soon  as  possible  to  ensiue 
that  their  calls  are  not  blocked.  We  note 
that  if  a  LEC  performs  database  queries 
on  default  routed  calls,  the  LEC  may 
charge  the  N-1  carrier,  pursuant  to 
guidelines  the  Conunission  will 
establish  regarding  long-term  number 
portability  cost  allocation  and  recovery. 

29.  Disconnected  Ported  Numbers. 
The  NANC  also  recommends  that  when 
a  ported  telephone  number  is 
disconnected,  that  telephone  number  be 
released  or  "snapped-hack"  to  the 
original  service  provider  assigned  the 
NXX.  We  find  this  NANC 
recommendation  reasonable  and  the 
result  of  indiutry-wide  consensus. 
Accordingly,  we  adopt  the 
recommendation.  We  ask  the  NANC  to 
prepare  recommendations  to  clarify  the 


policy  if  it  determines  that  there  is 
confusion  among  the  industry  regarding 
its  application. 

30  Hig/i  Volume  Call-In  Networks. 
The  Woridng  Group's  Architecture  Task 
Force  did  not  reach  consensus  on  how 
to  provide  local  number  portability  to 
high  volume  call-in  networks. 
CurrenUy,  a  service  provider  may  move 
a  customer's  telephone  number(s)  to  a 
high  volume  call-in  network  when  the 
service  provider  determines  that  the 
customer  regulfuly  generates  large 
voliunes  of  terminating  traffic  over  a 
short  period  of  time,  so  that  the  surge  in 
telephone  calls  will  not  overload  the 
network.  A  high  volume  call-in  network 
allows  all  such  customers  to  be  assigned 
numbers  in  an  NPA-NXX  (e.g.,  213- 
520)  dedicated  for  hi^  volume  call-in. 
Switches  in  the  netwoilc  can  be 
designed  to  segregate  traffic  for  high 
voliune  call-in  numbers  and  route  it  via 
trunk  groups  that  are  dedicated  to  the 
network  and  do  not  overflow  to  other 
tnuik  groups.  The  dedicated  trunks  are 
engineered  to  handle  a  particular  traffic 
load  and,  in  this  way,  traffic  volumes 
are  limited,  and  traffic  to  high  calling 
voliune  numbers  cannot  congest  the 
network. 

31.  The  Location  Routing  Number 
method  for  local  number  portability 
requires  a  database  query  to  be 
performed  on  calls  to  portable  NPA- 
NXXs  before  route  selection  takes  place. 
If  high  volume  call-in  network  numbers 
are  portable,  they  could  generate  large 
volimies  of  queries  that  could  congest 
the  Service  Control  Points.  Also,  if  a 
high  volume  call-in  network  number  is 
ported  and  a  location  routing  number  is 
returned  in  the  database  response,  the 
call  will  not  be  routed  via  trunks 
dedicated  to  high  volume  call-in 
networks.  This  congestion  can  in  turn 
affect  other  services' and  compromise 
the  design  of  high  volume  call-in 
network  networks. 

32.  We  find  that  additional  study  is 
necessary  before  we  allow  porting  of 
numbers  to  high  volume  call-in 
networks.  We,  therefore,  urge  the 
industry,  under  the  auspices  of  the 
NANC,  to  study  this  matter  further  and 
prepare  recommendations  on  how  best 
to  incorporate  high  volume  call-in 
networks  into  the  local  number 
portability  scheme.  We  direct  the  NANC 
to  continue  to  examine  this  matter  and 
make  recommendations  to  the 
Commission. 

Numbering  Information  Sharing 

33.  We  acknowledge  and  applaud  the 
steps  already  taken  by  the  NANC  to 
coordinate  its  efforts  with  those  of  the 
Industry  Numbering  Committee  to 
develop  a  work  plan  and  guidelines  to 
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implement  number  pooling,  and  we 
direct  the  NANC  to  continue  to  work 
with  the  Industry  Numbering 
Committee  and  any  other  industry 
bodies  it  deems  appropriate  in 
developing  numbering  information 
sharing  guidelines.  We  also  direct  the 
NANC  to  address  the  needs  of  CMRS 
providers  to  ensure  that  number 
conservation  efforts  do  not  unfairly 
discriminate  against  such  carriers.  We 
further  direct  the  NANC  to  make 
recommendations  to  the  Commission  as 
necessary  to  develop  guidelines  for 
numbering  information  sharing. 

Number  Portability  and  CMRS  Providers 

34.  We  recognize  the  significant  time 
constraints  imposed  on  tl^  NANC  for 
the  development  of  recommended 
standards  and  procedures  so  that 
wireline  carriers  can  meet  the 
Commission's  implementation 
schedule,  which  conunences  October  1. 
1997.  We  are  also  aware  that  under  our 
niunber  portability  deployment 
schedule,  CMRS  providers  are  not 
required  to  have  the  capability  of 
querying  number  portability  database 
systems  in  order  to  deliver  calls  from 
their  networks  to  ported  numbers  until 
December  31,  1998  and  are  not  required 
to  have  the  ability  to  port  niunbers  until 
June  30,  1999.  We,  therefore,  conclude 
that  it  was  reasonable  for  the  NANC  to 
defer  making  recommendations  at  this 
time  with  respect  to  the  implementation 
of  local  number  portability  by  CMRS 
providers.  Our  adoption  of  the  NANC's 
recommendations  set  forth  in  its  May  1, 
1997  transmittal,  however,  should  not 
be  viewed  in  any  way  as  an  indication 
that  we  believe  our  plan  for 
implementing  local  number  portability 
is  complete.  The  industry,  under  the 
auspices  of  the  NANC,  will  probably 
need  to  make  modifications  to  local 
number  portability  standards  and 
processes  as  it  gains  experience  in 
implementing  number  portability  and 
obtains  additional  information  about 
incorporating  CMRS  providers  into  a 
long-term  number  portability  solution 
and  interconnecting  CMRS  providers 
with  wireline  carriers  already 
implementing  their  number  portability 
obligations. 

35.  We  find  that  adoption  of  the 
cxurent  NANC  recommendations  should 
not  be  deferred  pending  resolution  of  all 
wireless  concerns.  While  delaying 
implementation  of  number  portability 
imtil  all  wireless  concerns  are  fully 
addressed  might  result  in  an  easier 
transition  to  a  number  portability 
environment  for  CMRS  providers,  we 
believe  that  such  delay  would  be 
contrary  to  the  public  interest  because  a 
far  greater  number  of  wireline  customers 


could  not,  during  the  period  of  delay, 
switch  local  providers  without  also 
changing  telephone  numbers.  At  the 
same  time,  we  recognize  that  it  will 
probably  be  necessary  to  modify  and 
update  the  current  local  number 
portability  standards  and  procedures  in 
order  to  support  wireless  number 
portability.  Thus,  we  direct  the  NANC 
to  develop  standards  and  procediues 
necessary  to  provide  for  CMRS  provider 
participation  in  local  niunber 
portability.  We  further  direct  the  NANC 
to  present  its  wireless  recommendations 
to  the  Commission  as  soon  as  possible, 
but  not  later  than  nine  months  after  the 
release  of  this  Second  Report  &■  Order. 
CMRS  providers  will  need  clear 
guidelines  as  to  how  to  query  the 
Service  Management  System  databases 
to  determine  proper  call  routing,  as  well 
as  how  to  implement  wireless  number 
portability.  The  NANC  must  also 
consider  other  issues  of  concern  to 
CMRS  providers,  such  as  how  to 
account  for  differences  between  service 
area  botmdaries  for  wireline  versus 
wireless  services  and  how  to-implement 
number  portability  in  a  roaming 
environment.  In  revising  local  number 
portability  standards  to  incorporate  the 
concerns  of  the  wireless  industry,  the 
NANC  should  remain  cognizant  of  the 
goals  of  ensuring  the  interoperability  of 
networks  and  nondiscrimination  as 
applied  to  CMRS  providers.  In 
particular,  in  making  its 
recommendations,  the  NANC  is  to 
ensure  that  CMRS  providers  are  not 
unfairly  disadvantaged  by  virtue  of  the 
fact  that  wireline  number  portability  is 
being  implemented  before  number 
portability  for  CMRS  providers. 

36.  CTIA  reports  that  it  and  other 
industry  groups  are  currenUy 
developing  technical  solutions  for 
implementing  wireless  number 
portability.  We  direct  the  NANC  to 
monitor  these  industry  efforts  and  to 
make  recommendations  to  the 
Commission  for  modifications  to  the 
various  technical  and  operational 
standards  as  necessary  for  CMRS 
providers  to  efficienUy  implement 
number  portability  and  to  allow  CMRS 
providers  to  interconnect  with  a 
wireline  nimiber  portability 
environment. 

Local  Niunber  Portability  Oversight 
Procedures 

37.  We  adopt,  with  certain 
modifications,  the  NANC's 
recommendations  regarding  the 
oversight  and  management  of  the  local 
number  portability  administrators. 
Specifically,  we  adopt,  on  an  interim 
basis,  the  NANC's  recommendation  that 
the  LLCs  provide  immediate  oversight 


and  management  of  the  local  number 
portability  administrators.  The  LLCs 
should  serve  in  this  role  until  the 
Commission  concludes  a  rulemaking  to 
examine  the  issue  of  local  number 
portability  administrator  oversight  and 
management  including,  but  not  limited 
to.  the  question  of  whether  the  LLCs 
should  continue  to  act  in  this  capacity. 
The  Commission  will  initiate  such  a 
rulemaking  no  fater  than  June  30, 1998. 
In  addition,  we  adopt  the  NANCs 
recommendation  that  it  provide  ongoing 
general  oversight  of  number  portability 
administration,  including  oversight  of 
the  individual  LLCs,  subject  to 
Commission  review.  We  also  adopt  the 
NANC's  recommendation  that  the 
Commission  create  a  committee,  chaired 
by  the  Chief  of  the  Common  Carrier 
Bureau,  to  oversee  number  portability 
deployment  in  the  top  100  MS  As. 

38.  Oversight  by  the  LLCs.  We 
conclude  that,  at  least  in  the  short  term, 
the  LLCs  should  provide  immediate 
oversight  for  the  regional  local  number 
portability  administrators.  Specifically, 
we  conclude  that:  (1)  there  are 
advantages  to  allowing  LLCs  to  provide 
immediate  oversight  of  die  local  number 
portability  administrators;  (2)  we  have 
no  basis  for  concluding  that  the  LLCs 
will  not  treat  all  carriers  fairly;  and  (3) 
the  record  regarding  local  number 
portability  administrator  oversight  does 
not  permit  us  to  conclude  that  other 
proposals  would  be  preferable  to  LLC 
oversight. 

39.  We  agree  witii  the  NANC  that 
there  will  likely  be  a  need  to  modify 
some  requirements  to  permit  database 
system  enhancements  and  other 
modifications  as  local  number 
portability  is  deployed  throughout  each 
region.  Without  a  single  entity  to 
oversee  such  modifications  in  each 
region,  local  number  portability 
administrators  would  likely  be  faced 
with  varied,  if  not  conflicting,  proposals 
from  the  carriers  utilizing  the  database 
regarding  how  the  modifications  should 
be  implemented.  The  need  for  the  local 
number  portability  administrator  to 
reconcile  such  varied  proposals,  in  turn, 
could  potentially  delay  the 
administrator  from  malcing  necessary 
modifications. 

40.  We  conclude  that  the  LLCs  are  the 
entities  that  are  best  able  to  provide 
inunediate  oversight  of  the  local  number 
portability  administrators  at  this  time. 
Because  the  LLCs  were  responsible  for 
negotfating  the  master  contracts  with 
their  respective  local  number  portability 
administrators,  each  LLC  is  the  entity 
with  the  greatest  expertise  regarding  the 
structure  and  operation  of  the  database 
for  its  region.  Therefore,  with  respect  to 
each  region,  using  an  entity  other  than 
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the  LLC  to  provide  inunediate  oversight 
of  the  local  number  portability 
administrator  would  waste  the  LLC's 
valuable  expertise  and  run  the  risk  that 
necessary  modifications  to  the  database 
system  may  be  delayed. 

41.  Bell  Atlantic  and  other  parties 
object  to  LLC  oversight  and  management 
of  the  local  number  portability 
administrators  based  primarily  on  the 
£act  that,  because  new  entrants  will 
outnumber  incumbent  LECs  in  each 
region,  the  new  entrants  that  belong  to 
the  individual  LLCs  will  be  able  to 
outvote  the  incumbent  LEC  members  if 
they  so  choose.  They  suggest  that,  with 
respect  to  decisions  that  do  not  require 
unanimity  by  the  LLCs,  new  entrant 
members  of  an  LLC  could  vote  in  ways 
that  give  new  entrants  competitive 
advantages  over  incumbent  LECs  in  the 
provision  of  number  portability. 

42.  Any  decision  making  process  that 
operates  on  the  basis  of  majority  votes 
nms  the  risk  that  the  group  will  decide 
to  take  action  that  disadvantages  some 
members.  Requiring  unanimity  for  all 
oversight  decisions,  however,  could 
make  such  oversight  a  cumbersome, 
time-consuming  process.  In  light  of  the 
concerns  expressed  by  inciunbent  LECs, 
we  adopt  the  NANC's  recommendation 
that  LLCs  provide  immediate  oversight 
of  the  local  number  portability 
administrators,  but  such  oversight  shall 
be  on  an  interim  basis.  Specifically,  the 
LLCs  may  serve  in  this  role  only  until 
such  time  as  the  Commission  concludes 
further  proceedings  to  examine  the  issue 
of  local  number  portability 
administrator  oversight  and 
management  in  general  and,  in 
particular,  the  question  of  whether  the 
LLCs  should  continue  to  act  in  this 
capacity.  The  Commission  will  initiate 
siich  further  proceedings  no  later  than 
June  30, 1998.  We  note  that  Phase  I  of 
the  Commission's  long-term  number 
portability  implementation  schedule 
will  be  completed  March  31, 1998.  We 
believe,  therefore,  that  initiating  a 
proceeding  no  later  than  June  30, 1998 
will  enable  the  parties  and  the 
Commission  to  acquire  practical 
experience  with  number  portability 
implementation,  and  to  determine 
whether  problems  arise  as  a  result  of 
oversight  and  management  envisioned 
by  LLCs. 

43.  We  will  permit  LLC  oversight,  on 
an  interim  basis,  for  several  reasons. 
First,  the  current  record  does  not 
support  a  finding  that  the  LLCs  will  act 
in  a  fashion  that  is  not  feir  to  all  carriers. 
To  the  contrary,  two  inciunbent  L£Cs 
applaud  the  LLCs'  efforts  to  date,  and 
BellSouth  states  affirmatively  that  the 
LLCs  have  remained  neutral  during  the 
administrator  selection  and  contracting 


phases  of  number  portability 
deployment.  We  also  note  that  the 
Maryland  Public  Service  Commission, 
in  an  order  regarding  the  confUct 
between  Bell  Atlantic  and  the  Mid- 
Atlantic  LLC,  required  Bell  AUantic  to 
sign  a  non-disclosiue  form  before  it 
could  review  the  LLC's  standard  user 
agreement  with  Lockheed  Martin.  The 
Maryland  Commission  also  directed  the 
regulated  members  of  the  Mid- Atlantic 
LLC  to  seciu^  a  release  from  Lockheed 
and  to  furnish  a  copy  of  the  proposed 
standard  user  agreement  to  Bell 
Atlantic.  Further,  the  Maryland 
Commission  directed  the  Mid-Adantic 
LLC  and  Bell  AUantic  to  negotiate  to 
resolve  any  areas  of  disagreement 
regarding  the  user  agreement.  If  the 
parties  cannot  resolve  their  differences 
regarding  the  user  agreement,  the 
Maryland  Commission  has  said  that  it 
will  resolve  these  differences  for  them. 
Because  the  record  contains  no  other 
specific  allegations  of  anticompetitive 
activities  by  the  LLCs,  we  are  not 
persuaded  on  the  basis  of  the  cuirrent 
record  that  partiality  by  LLCs  is  likely 
to  occur  in  the  immediate  future. 

44.  Second,  we  agree  with  WorldCom, 
Sprint  and  AT&T  that  there  are 
significant  protections  to  ensure  fair  and 
impartial  actions  by  the  LLCs.  As  the 
NANC  states,  membership  in  the  LLCs 
is  open  to  any  local  exchange  carrier 
that  intends  to  port  numbers,  LLC 
meetings  are  generally  open  to  the 
public,  and  members  of  the  LLCs  have 
agreed  to  require  a  supermajority  or 
unanimity  with  respect  to  voting  on 
certain  important  decisions,  such  as 
execution  of  the  master  contract. 
Further,  the  NANC  explains  that  all 
carriers  that  need  to  access  the  database 
for  rating,  routing,  or  billing  purposes 
will  have  the  same  access  to  the  local 
number  portability  administrator's 
service,  even  if  the  carrier  is  not  a 
membo'  of  the  LLC.  We  also  observe 
that  the  LLCs  have  agreed  to  follow  any 
and  all  directives  from  state  and  federal 
regulators.  In  addition,  we  note  that 
oversight  by  the  NANC  and  by  state  and 
federal  regulators  provides  additional 
protection  against  the  possibility  of 
partiality  by  the  LLCs  in  their  oversight 
of  the  local  number  portability 
administrators. 

45.  Third,  we  reject  the  arguments  of 
Bell  Atlantic  and  NYNEX  and  others 
that  permitting  the  LLCs  to  oversee  the 
number  portability  database 
administrators  would  be  inconsistent 
with  the  First  Report  &■  Order  because 
the  LLCs  are  not,  in  their  view,  neutral. 
In  the  First  Report  6"  Order,  we  specified 
that  the  local  niunber  portability 
administrators  must  be  "independent, 
non-governmental  entities  that  are  not 


aligned  with  any  particiUar 
telecommunications  industry  segment" 
Contrary  to  the  argiunents  of  Bell 
Atlantic  and  NYNEX,  this  neutrality 
requirement  applies  to  number 
portability  database  administrators,  not 
to  entities  that  oversee  the 
administrators.  In  any  event,  because  we 
find  that  there  is  no  basis  in  the  current 
record  for  us  to  conclude  that  the  LLXDs 
will  act  in  a  fashion  that  is  not  fair  to 
all  carriers,  we  also  cannot  conclude 
that  the  LLCs'  interim  oversight  and 
management  of  the  number  portability 
administrators  will  prevent  the 
administrators  from  acting  impartially. 

46.  We  wish  to  underscore,  however, 
that  we  remain  committed  to  ensiuing 
that  number  portability  administradon 
is  carried  out  in  an  im[>artial  maimer.  In 
the  First  Report  &■  Order,  we  delegated 
authority  to  the  Chief  of  the  Common 
Carrier  Bureau  to  monitor  the  progress 
of  number  portability  implementation  ^ 
for  wireline  carriers  and  to  take 
appropriate  action  to  ensure  compliance 
with  the  implementation  schedule.  We 
expressly  delegate  authority  to  the  Chief 
of  the  Common  Carrier  Bureau  to 
monitor  the  activities  of  the  carriers  that 
comprise  the  LLCs  and  to  take  any 
action  necessary  to  remedy  possible 
partiality  by  those  carriers  with  respect 
to  the  LLCs'  oversight  and  management 
of  the  local  number  portability 
administrators. 

47.  We  also  decline,  at  this  time,  to 
grant  Bell  AUantic  and  NYNEX's  request 
that  local  number  portability 
administrators  be  required  to  provide 
number  portability  services  under  tariff 
as  a  means  of  avoiding  compeUUve 
abuses  by  new  entrants  through  the 
LLCs.  Bell  AUanUc  argues  that  because 
the  Commission  ordered  the 
administrator  of  the  800  number 
database  to  provide  access  to  its 
database  under  tariff,  the  Commission 
must  do  the  same  with  respect  to  local 
number  portability  databases.  We  find 
that  Bell  AUanUc's  reliance  on  our 
decision  in  the  800  number  database 
context  is  misplaced.  In  that  decision, 
we  found  that  "(o)n  balance  •  •  •  the 
better  course  for  now"  was  to  require 
that  access  to  the  800  database  be 
tariffed  because  we  determined  that 
such  treatment  was  necessary  to  ensure 
that  800  database  access  was  provided 
at  reasonable  rates  and  on 
nondiscriminatory  terms.  We  do  not 
find  the  same  concerns  applicable  to 
access  to  local  niunber  portability 
databases.  First,  section  251  of  the  Act 
requires  that  the  cost  of  number 
portability  "shall  be  borne  by  aU 
teleconuniuiicaUoos  carriers  on  a 
competlUvely  neutral  basis  as 
determined  by  the  Commission."  47 
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U.S.C.  251(e)(2).  Thus.  Uie  meUiod  for 
calculating  the  amount  any  particular 
carrier  will  pay  for  obtaining  services 
bom  a  local  number  portability  database 
administrator  will  be  determined  by  the 
Commission,  not  by  the  LLC.  Second,  as 
noted  above,  the  local  number 
portability  administrators,  pursuant  to 
the  master  contracts  negotiated  by  the 
LLC,  will  offer  access  to  their  databases 
to  all  carriers  on  the  same  terms  and 
conditions,  whether  or  not  the  carrier  is 
a  member  of  an  LLC. 

48.  In  addition,  we  cannot  conclude 
from  the  current  record  that,  as  a 
practical  matter,  CMRS  providers  will 
be  excluded  from  ptulicipating  in  the 
LLCs'  management  and  oversight 
activities  as  they  affect  CMRS  providers. 
As  stated  above,  in  order  to  complete 
the  tasks  associated  with  wireline 
number  portability  in  accordance  with 
the  Commission's  schedule,  the  NANC 
directed  its  attention  to  developing 
recommendations  primarily  relating  to 
the  wireline  portion  of  the  industry  and 
did  not  fully  address  wireless  concerns. 
Further,  the  NANC  recognized  that 
certain  requirements,  such  as  the  FRS 
and  IIS,  must  be  revised  to  incorporate 
the  work  of  CTIA  and  others  on  the 
technical  aspects  of  the  provision  of 
number  portability  by  CMRS  providers. 
We  share  CTIA's  concern  that  number 
portability  be  administered  in  an 
impartial  manner,  and  we  strongly 
encourage  both  the  NANC  and  the  LLCs 
to  review  their  policies  to  ensure  that 
they  have  not,  even  inadvertenUy, 
limited  the  participation  of  CMRS 
providers  in  the  LLCs  or  other  aspects 
of  number  portability  administration. 
While  there  is  no  evidence  in  the  record 
that  any  CMRS  provider  has  been 
denied  membership  in  an  LLC,  we 
encourage  the  LLCs  to  make 
membership  available  to  all  carriers  that 
intend  to  port  numbers,  whether  those 
carriers  intend  to  do  so  inunediately  or 
sometime  in  the  future.  We  do  not 
believe,  however,  that  CTIA's  arguments 
justify  rejection  or  modification  of  the 
NANC's  recommendations  at  this  time. 
49.  Other  proposals  for  local  number 
portability  administrator  oversight 
suggested  by  incumbent  LECs  include: 
(1)  adopting  specific  rules  to  govern  the 
operation  of  the  local  number 
portability  administrators;  (2)  delegating 
oversight  of  the  local  number  portability 
administrators  to  an  industry  or 
standards  body  that  operates  by 
consensus;  (3)  requiring  local  number 
portabUity  administrators  to  file  their, 
master  agreements  with  the 
Commission;  (4)  delegating  local 
number  portability  administrator 
oversight  to  a  national  LLC.  As  a  general 
matter,  the  parties  making  these 


proposals  offer  litUe  more  than  bare 
assertions  that  these  alternatives  would 
be  preferable  to  LLC  oversight,  without 
explanation  or  justification  for  their 
conclusions.  We  find  that  the  current 
record  does  not  support  a  finding  that 
any  of  these  proposals  would  be 
preferable  to  LLC  oversight 
ConsequenUy,  we  lack  sufficient 
analysis  regarding  these  proposals  to 
make  a  reasoned  decision  regarding 
their  adoption. 

SO.  The  LLCs  are  currenUy  requiring 
that  database  administrators  provide 
uniform  terms  and  conditions  to  all 
carriers.  WorldCom  asks  that  the 
Commission  expressly  endorse  the 
LLCs'  requirement  that  number 
portability  administrators  provide  same 
terms  and  conditions  to  all  carriers  that 
must  provide  number  portability  in  a 
region,  regardless  of  whether  a 
particular  carrier  belongs  to  the  LLC.  We 
agree  with  WorldCom  that  no  carrier 
should  be  able  to  use  the  terms  anH 
conditions  of  obtaining  number 
portability  database  services  to  gain  a 
competitive  advantage  over  other 
carriers.  In  the  First  Report  &■  Order,  we 
determined  that  it  is  in  the  public 
interest  for  the  number  portability 
databases  to  be  administered  by  one  or 
more  neutral  third  parties  because 
neutral  third  party  administration 
"ensures  the  equal  treatment  of  all 
carriers  and  avoids  any  appearance  of 
impropriety  or  anti-competitive 
conduct."  Thus,  oiu  order  expressed  an 
expectation  that  a  neutral  administrator 
would  ensure  equal  treatment  of  all 
carriers;  we  did  not  affirmatively  require 
uniform  treatment.  Based  on  the 
information  presenUy  available,  the  LLC 
requirement  for  uniform  terms  and 
conditions  appears  to  be  reasonable. 
Nevertheless,  given  the  limited  record, 
we  do  not  preclude  further 
consideration  of  this  issue  if  any  party 
can  demonstrate  that  the  LLCs' 
requirement  that  database 
administrators  provide  uniform  terms 
and  conditions  to  all  carriers  is  unfeir  to 
them. 

51.  Oversight  by  the  NANC  Generally. 
We  adopt  the  NANC's  recommendation 
that  it  provide  general  oversight  of 
number  portability  administration  on  an 
ongoing  basis.  Specifically,  we  establish 
a  procedure  whereby  parties  may  bring 
matters  regarding  number  portability 
administration  to  the  NANC  so  that  it 
may  recommend  a  resolution  of  those 
matters  to  the  Commission. 

52.  The  NANC  represents  a  broad 
cross  section  of  carriers  with  interests  in 
numbering  and  number  portability 
issues  and  has  developed  substantial 
expertise  while  formulating  its 
recommendations  regarding  number 


portability  implementation.  Application 
of  this  expertise  will  be  critical  in 
addressing  future  issues  regarding 
number  portability  deployment, 
including  implementation  of  number 
portability  by  CMRS  providers  and 
coordination  of  number  portability 
administration  with  numbering 
administration.  Further,  we  find  that  the 
NANC  provides  a  valuable  forum  in 
which  carriers  are  able  to  cimsider,  at 
the  national  level,  possible  ways  to 
resolve  issues  that  arise  as  number 
portability  is  deployed  within  each 
number  portability  region.  Such  issues 
include,  but  are  not  limited  to.  ensuring 
that  the  local  number  portability 
administrators  operate  impartially,  and 
achieving  nationial  uniformity  and 
interoperability  in  number  portability 
administration.  In  oilr  view,  such 
ongoing  work  of  the  NANC,  especially 
during  the  early  phases  of  deployment, 
Mdll  provide  invaluable  assistance  to  the 
Commission  in  ensuring  timely 
implementation  of  number  portability. 
Although  the  Commission  retains 
ultimate  authority  over  number 
portability  matters,  carriers  that  are  not 
satisfied  with  a  decision  of  an  LLC  or 
local  niunber  portability  administrator 
regarding  the  administration  of  number 
portability,  and  cannot  obtain  relief 
from  either  of  those  entities,  may  bring 
th^  concerns  before  the  NANC. 
53.  The  Commission  strongly 
encourages  all  parties  to  attempt  to 
resolve  issues  regarding  number 
portability  deployment  among 
themselves  and,  if  necessary,  under  the 
auspices  of  the  NANC.  If  any  party 
objects  to  the  NANC's  proposed 
resolution,  the  NANC  shall  submit  its 
proposed  resolution  of  the  disputed 
issue  to  the  Commission  as  a 
recommendation  for  Commission 
review.  In  light  of  the  parties'  record  of 
successful  cooperation  to  implement 
number  portability,  we  believe  that  this 
approach  will  enable  the  parties  to 
resolve  such  issues  most  efficienUy  and 
effectively.  Such  issues  may  include, 
but  are  not  limited  to,  amendments  to  or 
interpretations  of  the  NANC's 
recommendations  approved  in  this 
order,  disputes  regarding  the  LLCs' 
oversight  and  management  of  the 
number  portability  database 
administrators,  or  any  other  matter 
involving  the  administration  of  local 
number  portability.  In  the  interest  of 
expediting  this  process,  the  Commission 
hereby  establishes  the  following 
procedures  to  govern  NANC 
recommendations  submitted  fior 
Commission  review: 

(1)  Following  the  adoption  of  a 
recommendation  regarding  the 
administration  of  number  portability. 
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the  NANC  shall  issue  a  written  report 
summarizing  the  positions  of  the  parties 
and  the  basis  for  the  recommendation 
adopted  by  the  NANC.  The  NANC  Chair 
will  transmit  the  written  report  of  such 
recommendation  to  the  Chief  of  the 
Common  Carrier  Bureau  (Chief).  The 
Chief  will  issue  a  public  notice 
describing  the  report  and  provide  a 
reasonable  opportunity  for  interested 
parties  to  comment  on  the  NANC's 
recommendation.  Recommendations 
adopted  by  the  NANC  and  forwarded  to 
the  Commission  may  be  implemented 
by  the  parties  pending  Commission 
review. 

(2)  Within  90  days  of  the  conclusion 
of  the  comment  cycle  established  by  the 
Chief  of  the  Common  Carrier  Bureau  for 
review  of  a  NANC  recommendation,  the 
Chief,  after  consultation  with  the  Chief 
of  the  Wireless  Telecommunications 
Bureau,  may  issue  an  order  adopting, 
modifying  or  rejecting  the 
recommendation.  If  the  Chief  does  not 
act  within  90  days  of  the  conclusion  of 
the  comment  cycle,  the 
recommendation  will  be  deemed  to 
have  been  adopted  by  the  Bureau. 

54.  We  reject  USTA's  request  that  we 
establish  direct  appeal  provisions  for 
carriers  that  wish  to  contest  the 
decisions  of  the  LLCs  or  the  local 
number  portability  administrators 
regarding  the  administration  of  number 
portability.  As  stated  above,  most  of  the 
commenting  parties  agree  that  the  LLCs 
and  local  number  portability 
administrators  have  worked  efficiently 
and  fairly  to  implement  local  numbw 
portability,  and  none  of  the  commenting 
parties  identifies  with  precision  any 
future  circumstances  in  which  the  LLCs 
and  local  number  portability 
administrators  would  fail  to  work 
efficiently  and  fairly.  Moreover,  by  this 
order,  the  Commission  establishes  a 
procedure  through  which  aggrieved 
parties  may  have  their  concerns 
addressed  in  the  LLCs'  own  dispute 
resolution  process,  b>  the  NANC,  and 
ultimately  by  the  Commission.  Given 
the  success  of  carriers  and  the  local 
number  portability  administrators  in 
resolving  difficult  implementation 
issues,  as  well  as  the  availability  of  the 
NANC  to  recommend  resolutions  of 
matters  brought  before  it  to  the 
Commission,  we  decline  to  establish 
special  provisions  for  bringing  such 
matters  before  state  or  federal  regulators. 

55.  Implementation  Oversight 
Committee.  We  also  adopt  the  NANC's 
recommendation  that  the  Commission 
create  a  committee  to  monitor  number 
portability  deployment  in  the  top  100 
MSAs.  We  agree  with  the  NANC  that 
such  monitoring  will  be  especially 
important  during  the  initial  phase  of 


number  portability  deployment,  as  this 
initial  phase  will  involve  more 
extensive  testing  and  will  lay  the 
groundwork  for  successful  deployment 
in  later  phases.  Consequently,  we  are 
creating  a  committee,  comprised  of 
members  of  the  NANC's  Local  Number 
Portability  Working  Group,  representing 
a  broad  cross-section  of  the 
telecommunications  industry,  and 
chaired  by  the  Chief  of  the  Common 
Carrier  Bxireau,  to  monitor  compliance 
with  the  Conunission's  orders  during 
deployment  of  number  portability  in  the 
top  100  MSAs.  This  committee  will  not 
provide  advice  or  reconunendations  to 
the  Commission,  but  will  gather 
information  to  monitor  number 
portability  deployment  in  the  top  100 
MSAs. 

Final  RagnUtory  Flexibility  Analyais 

56.  As  required  by  the  Regidatory 
FlexibUity  Act  (RFA).  5  U.S.C.  603,  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  into  the  Notice 
of  Proposed  Rulemaking  in  this  docket 
(NPHM).  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  NPBM,  including 
comment  on  the  IRFA.  The  comments 
received  on  the  IRFA  were  discussed  in 
the  First  Report  &■  Order's  Final 
Regulatory  Flexibility  Analysis  (FRFA- 
First  Report  &  Order),  which  was 
incorporated  as  Appendix  C  to  the  Fint 
Report  Sr  Order  in  this  docket.  The 
FRFA-First  Report  &  Order  conforms  to 
the  RFA.  5  U.S.C.  604.  On 
reconsideration  of  the  Fiist  Report  &■ 
Order,  parties  commented  on  the  FRFA- 
First  Report  &  Order.  The  comments 
received  on  the  FRFA-First  Report  & 
Order  were  discussed  in  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRFA)  incorporated  into  the  First  Order 
on  Reconsideration  in  this  docket.  The 
Supplemental  FRFA  conforms  to  the 
RFA.  5  U.S.C.  604.  The  Final  Regulatory 
Flexibility  Analysis  (FRFA-Second 
Report  &  Order)  is  incorporated  as  an 
appendix  to  the  Second  Report  &■  Order 
in  this  docket,  in  which  the  Commission 
adopts,  to  the  extent  described  therein, 
the  recommendations  of  the  North 
American  Niunbering  Council  (NANC) 
regarding  the  implementation  of  local 
number  portability.  The  First  Report  &■ 
Order  directed  the  NANC  to  make  these 
recommendations  and  forward  them  to 
the  Commission,  which  then  requested 
public  comment  on  the 
recoomiendations.  The  FRFA-Second 
Report  &  Order  also  conforms  to  the 
RFA.  5  U.S.C.  604. 


A.  Need  for  and  effectives  of  Second 
Report  and  Order 

57.  The  need  for  and  objectives  of  the 
requirements  adopted  in  the  Second 
Report  and  Order  are  the  same  as  those 
discussed  in  the  Final  Regulatory 
Flexibility  Analysis  in  the  First  Report 
&■  Order.  The  Commission,  in 
compliance  with  sections  251(b)(2)  and 
251(d)(1)  of  the  Communications  Act  of 
1934.  as  amended  by  the 
Telecommunications  Act  of  1996  (1996 
Act),  adopts  requirements  and 
procedures  intended  to  ensure  the 
prompt  implementation  of  telephone 
niunber  portability  writh  the  minimum 
regulatory  and  administrative  burden  on 
telecommunications  carriers.  These 
requirements  are  necessary  to 
implement  the  provision  in  the  1996 
Act  requiring  local  exchange  carriers 
(LECs)  to  offer  number  portability,  if 
technically  fiaasible.  In  implementing 
the  statute,  the  Commission  has  the 
responsibility  to  adopt  requirements 
that  will  implement  most  quickly  and 
effectively  the  national 
telecommunications  policy  embodied  in 
the  1996  Act  and  to  promote  the  pro- 
competitive,  deregulatory  markets 
envisioned  by  Congress.  Congress  has 
recognized  that  number  portability  will 
lower  barriers  to  entry  and  promote 
competition  in  the  local  exchange 
marketplace.  Specifically,  we  adopt  the 
recommendations  of  the  NANC 
regarding  the  selection  of  local  niunber 
portability  administrators,  the  location 
of  regional  databases,  the  overall 
national  architecture  and  technical 
specifications  for  the  regional  databases, 
and  the  duties  of  local  number 
portability  administratora  in 
administering  the  number  portability 
regional  databases. 

B.  Summary  of  Significant  Issues  Raised 
By  Public  Comments  in  Response  to  the 
IRFA,  FRFA-First  Report  Sr  Order  and 
Supplemental  FRFA 

58.  The  comments  received  on  the 
IRFA  were  discussed  in  the  FRFA-First 
Report  &  Order  incorporated  into  the 
First  Report  6-  Order.  The  comments 
received  on  the  FRFA-First  Report  ft 
Order  were  discussed  in  the 
Supplemental  FRFA  incorporated  into 
the  First  Order  on  Reconsideration.  No 
additional  comments  were  sought  or 
received  for  purposes  of  the  FRFA- 
Second  Report  &  Order. 

C.  Summary  of  the  FRFA-First  Import  6r 
Order 

59.  In  the  FRFA-First  Report  &  Order, 
we  concluded  that  incumbent  LEX^  do 
not  qualify  as  snudl  businesses  because 
they  are  dominant  in  their  field  of 
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operation,  and,  accordingly,  we  did  not 
address  the  impact  of  our  requirements 
on  incumbent  LECs.  We  noted  that  the 
RFA  generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act  15  U.S.C. 
632.  A  small  business  concern  is  one 
that  (1)  is  independenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
According  to  the  SBA's  regulations, 
entities  engaged  in  die  provision  of 
telephone  service  may  have  a  mwrimnin 
of  1.500  employees  in  ordo'  to  qualify 
as  a  small  business  concern.  13  CFR 
121.201.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  Regulatory 
Flexibility  Act 

60.  We  did  recognize  that  our 
requirements  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  insofar  as 
they  apply  to  telecommunications 
carriers  other  than  incumbent  LECs. 
including  competitive  LECs,  as  well  as 
cellular,  broadband  personal 
communications  services  (PCS),  and 
covered  specialized  mobile  radio  (SMR) 
providers.  Based  upon  data  contained  in 
the  most  recent  census  and  a  report  by 
the  Commission's  Common  Carrier 
Bureau,  we  estimated  that  2,100  carriera 
could  be  afiected.  We  also  discussed  the 
reporting  requirements  imposed  by  the 
First  Report  &■  Order. 

61.  Finally,  we  discussed  the  steps  we 
bad  taken  to  minimize  the  impact  on 
small  entities,  consistent  with  our  stated 
objectives.  We  concluded  that  our 
actions  in  the  First  Report  &  Order 
would  benefit  small  entities  by 
facilitating  their  entry  into  the  local 
exchange  market.  We  found  that  the 
record  in  this  proceeding  indicated  that 
the  lack  of  number  portability  would 
deter  entry  by  competitive  providen  of 
local  service  becaiise  of  the  value 
customera  place  on  retaining  their 
telephone  numbers.  These  competitive 
providers,  many  of  which  may  be  small 
entities,  may  find  it  easier  to  enter  the 
market  as  a  result  of  number  portability, 
which  will  eliminate  this  barrier  to 
entry.  We  noted  that,  in  general,  we 
attempted  to  keep  burdens  on  local 
exchange  carriers  to  a  minimnni  Far 
example,  we  adopted  a  phased 
deployment  schedule  for 
implementation  in  the  100  largest 
MSAs,  and  then  elsewhere  upon  a 
carrier's  request;  we  conditioned  the 
provision  of  currenUy  available 
measures  upon  request  only;  we  did  not 
require  cellular,  broadband  PCS,  and 
covered  SMR  providers,  which  may  be 


small  businesses,  to  ofEer  currentiy 
available  number  portability  measures; 
and  we  did  not  require  paging  and 
messaging  service  providers,  which  may 
be  small  entities,  to  provide  any  niunber 
portability. 

D.  Summary  of  the  Supplemental  FRFA 

62.  Implementation  Schedule.  In  die 
First  Report  &■  Order,  we  required  local 
exchange  carriers  operating  in  the  100 
largest  MSAs  to  offer  long-term  service 
provider  portability,  according  to  a 
phased  deployment  schedule 
commencing  on  October  1. 1997,  and 
concluding  by  December  31, 1998.  set 
forth  in  Appendix  F  of  the  First  Report 
6-  Order.  In  the  First  Order  on 
Reconsideration,  we  extended  the  end 
dates  for  Phase  I  of  our  deployment 
schedule  by  three  months,  and  for  Phase 
n  by  45  days.  Thus,  deployment  will 
now  take  place  in  Phase  I  froai  October 
1, 1997.  through  March  31. 1998.  and  in 
Phase  n  from  January  1,  1998,  through 
May  15, 1998.  We  also  clarified  that 
LECs  need  only  provide  number 
portability  within  die  100  largest  MSAs 
in  switches  for  which  another  carrier 
has  made  a  specific  request  for  the 
provision  of  portability.  LECs  must 
make  available  lists  of  their  switches  for 
which  deplo3rment  has  and  has  not  been 
requested.  The  parties  involved  in  such 
requests  identifying  prefiBned  switches 
may  need  to  use  legal,  accounting, 
economic  and/or  enmneering  services. 

63.  In  the  First  Older  on 
Reconsideration,  we  reduced  the 
burdens  on  nual  and  smaller  LECs  by 
establishing  a  procedure  whereby, 
within  as  well  as  outside  the  100  largest 
MSAs.  portability  need  only  be 
implemented  in  the  switches  for  which 
another  carrier  has  made  a  specific 
request  for  the  provision  of  portability. 
If  competition  is  not  imminent  in  the 
areas  covered  by  rural/small  LEC 
switches,  then  the  rural  or  smaller  LEC 
should  not  receive  requests  from 
competing  carriers  to  implement 
portability,  and  thus  need  not  expend 
its  resources  until  competition  does 
develop.  By  that  time,  extensive  non- 
carrier-specific  testing  will  likely  have 
been  done,  and  rural  and  small  LECs 
need  not  expend  their  resources  on  such 
testing.  We  noted  that  the  majority  of 
parties  representing  small  or  rural  LECs 
specified  as  the  relief  sought  that  we 
only  impose  implementation 
requirements  where  competing  carriers 
have  shown  interest  in  portability. 
Moreover,  our  extension  of  Phases  I  and 
n  of  our  deployment  schedide  may 
permit  smaller  LECs  to  reduce  their 
testing  costs  by  allowing  time  for  larger 
LECs  to  test  and  resolve  the  problems  of 
this  new  technology. 


64.  In  the  First  Order  on 
Reconsideration,  we  rejected  several 
alternatives  put  forth  by  parties  that 
might  impose  greater  burdens  on  unmM 
entities  and  sinall  incumbent  LECs.  We 
rejected  requests  to  accelerate  the 
deplojnnent  schedule  for  areas  both 
within  and  outside  the  100  largest 
MSAs.  We  also  rejected  the  procedures 
proposed  by  some  parties  that  would 
require  LECs  to  file  waiver  requests  for 
their  specific  switches  if  they  believe 
there  is  no  competitive  interest  in  those 
switches,  instead  of  requiring  LECs  to 
identify  in  which  switches  of  other 
LECs  they  wish  portability  capabilities. 
The  suggested  waiver  procedures  would 
burden  the  LEC  from  whom  portability 
is  requested  with  preparing  and  filing 
the  petition  for  waiver.  In  addition,  a 
competing  carrier  that  opposes  the 
waiver  petition  woidd  be  burdened  with 
challenging  the  waiver.  In  contrast, 
imder  the  procedure  we  esteblish,  the 
only  reporting  burden  on  requesting 
carriers  is  to  identify  and  request  their 
preferred  switches.  Carriers  from  which 
portability  is  being  requested,  which 
may  be  small  incumbent  LECs,  only 
incur  a  reporting  burden  if  they  tvish  to 
lessen  their  burdens  further  by 
requesting  more  time  in  which  to 
deploy  portability.  Finally,  we  clarified 
that  CMRS  providers,  like  wireline 
providers,  need  only  provide  portability 
in  requested  SMritohes,  both  within  and 
outside  the  100  largest  MSAs. 

E.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
the  Second  Report  and  Order 

65.  For  the  purposes  of  the  Second 
Report  and  Order,  the  RFA  defines  a 
"small  business"  to  be  the  same  as  a 
"small  business  ooncern"  under  the 
Small  Business  Act  15  U.S.C.  632, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.  5  U.S.C 
601(3).  Under  the  Small  Business  Act  a 
"small  business  concern"  is  one  that:  (1) 
is  independentiy  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  meets  any  additional 
criteria  established  by  th»  SBA.  15 
U.S.C.  632.  SBA  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  categories  4812 
(Radiotelephone  Communications)  and 
4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  with  fewer  than  1 ,500 
employees.  13  CFR  121.201. 

6i5.  "rhe  requirements  adopted  in  the 
Second  Report  and  Order  governing 
regional  datebases  to  be  utilized  for 
long-term  number  portability  apply  to 
all  LECs,  including  incumbent  LECs  as 
well  as  new  LEC  mitiants,  and  also 
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apply  to  interexchange  carriers,  cellular, 
broadband  PCS,  and  covered  SMR 
providers.  According  to  the  SBA 
definition,  incumbent  LECs  do  not 
qualify  as  small  businesses  because  they 
are  dominant  in  their  field  of  operation. 
Accordingly,  we  will  not  addrcws  the 
impact  of  these  requirements  cm 
incimibent  LECs. 

67.  Our  actions  in  the  Second  Report 
6"  Order  will  generally  benefit  small 
entities  by  fiacilitating  their  entry  into 
the  local  exchange  market  The  record 
in  this  proceeding  indicates  that  the 
lack  of  niunber  portability  would  deter 
entry  by  competitive  providers  of  local 
service  because  of  the  value  customers 
place  on  retaining  their  telephone 
numbers.  The  Second  Report  and  Order 
adopts  the  technical  and  operational 
standards  and  procedures  needed  to 
implement  local  number  portability. 
Competitive  providers,  many  of  which 

■  may  be  small  entities,  may  find  it  easier 
to  enter  the  market  as  a  result  of  number 
portability,  which  will  eliminate  this 
barrier  to  entry.  We  note  that,  in  general, 
we  attempted  to  keep  burdens  on  local 
exchange  carriers  to  a  minimum. 

68.  Our  requirements,  however,  may 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small 
businesses  insofar  as  they  apply  to 
telecommunications  carriers  other  than 
inciunbent  LECs.  In  particular,  the 
requirements  may  have  such  an  impact 
upon  new  entrant  L£Cs,  as  well  as 
cellular,  broadband  PCS,  and  covned 
SMR  providers.  These  impacts  are 
discussed  further  below. 

69.  Totai  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  ("the  Census 
Biueau")  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephona  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 

.  categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  cellular  carriers,  mobile  service 
GHliHS,  broadband  PCS  providers,  and 
cowad  SMR  providers.  It  seems  certain 
that  some  of  those  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incumbent  LECs 
because  they  are  noW"  independently 
owned  and  operated."  IS  U.S.C 
632(aHl).  For  aocample,  a  PCS  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1 ,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  tentatively  conclude  that 
fewer  than  3,497  telephone  service  firms 
are  small  entify  telephone  service  firms 
or  small  incuinbent  local  exchange 
carriers. 


i.  Common  Carrier  Services  and  Related 
Entities 

70.  According  to  the 
Telecommunications  Industry  Revenue: 
Telecommunications  Relay  Service 
Fund  Worksheet  Data  (TRS  Worksheet). 
there  are  2.847  interstate  carriers.  These 
carriers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  s«vice  providers,  pay 
telephone  operators,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

71.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
commiuiications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that,  there 
were  2.321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  fewer  than 
1,500  persons.  13  CFR  121.201;  SIC 
Code  4812.  All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  still 
be  2,295  non-radiotelephone  companies 
that  mi^t  qualify  as  small  entities  or 
small  incumbent  LECs.  We  do  not  have 
information  on  the  niunber  of  carriers 
that  are  not  independently  owned  and 
opemted,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  2,295 
small  telephone  communications 
companies  other  than  radiotelephone 
companies. 

72.  Locay  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services 
(LECs).  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  con^Muies.  13 
CFR  121.201;  SIC  Code  4813.  The  most 
reliable  source  of  information  regarding 
the  number  of  LECs  nationwide  is  the 
date  that  we  collect  annually  in 
connection  with  the  77IS  Worksheet. 
According  to  our  moat  recent  date,  1,347 
companies  reported  that  they  were 
engs^ged  in  the  provision  of  local 
exchange  services.  We  do  not  have 
information  on  the  number  of  carriers 


that  are  not  independently  owned  and 
operated,  nor  what  carriers  have  more 
than  1 ,500  employees,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  LBCa 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,347  small  incumbent  LECs. 

73.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (DCCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  com{>anies.  13 
CFR  121.201;  SIC  4813.  The  most 
reliable  source  of  information  regwding 
the  number  of  IXCs  nationwide  is  the 
date  that  we  collect  aimually  in 
connection  with  the  TRS  Worksheet. 
According  to  our  most  recent  date,  130 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  We  do  not  have 
information  on  the  number  of  carrims 
that  are  not  independently  owned  and 
operated,  nor  have  more  than  1,500 
employees,  and  thus  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  DCCs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  Uiui  130  small  entify  DCCs.    ' 

ii.  Wireless  and  Commercial  Mobile 
Services 

74.  Wireless  {Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  1,176  such  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  fewer  than  1,500  persons.  13 
CFR  121.201;  SIC  Code  4812.  The 
Census  Bureau  also  reported  that  1.164 
of  those  radiotelephone  companies  had 
fewer  than  1,000  employees.  Thus,  even 
if  all  of  the  remaining  12  companies  had 
more  than  1 .500  employees,  there 
would  still  be  1,164  radiotelephone 
companies  that  might  qualify  as  small 
entities  if  they  are  independently  owned 
are  operated.  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of 
radiotelephone  cairien  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1.164  small 
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entify  radiotelephone  companies  that 
may  be  affected  by  the  decisions  and 
requirements  adopted  in  the  Second 
Report  and  Order. 

75.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  The  closest 
applicable  definition  of  small  entify  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies  (SIC  4812).  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  services  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  date  that  the 
Commission  collects  annually  in 
coimection  with  the  TRS  Worksheet. 
According  to  the  most  recent  date.  792 
companies  reported  that  they  were 
engaged  in  the  provision  of  cellular 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  opnated,  or 
have  more  than  1 .500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
services  carriera  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  792 
small  cellular  service  carriers. 

76.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  fiequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entify"  for 
Blocks  C  and  F  as  an  entify  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entify 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entify"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
wiiming  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40  percent 
of  the  1.479  licenses  for  Blocks  D,  E,  and 
F.  However,  licenses  for  blocks  C 
through  F  have  not  been  awarded  fully; 
therefore,  there  are  few.  if  any,  small 
businesses  currently  providing  PCS 
services.  Based  on  this  information,  we 
conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D,  E,  and  F 
blocks,  for  a  total  of  183  small  PCS 


providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

77-  S^fH  Licensees.  Pursuant  to  47 
CFR  90.814(b)(1),  the  Conunission  has 
defined  "small  entify"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  definition  of  a  "small  entify" 
in  the  context  of  800  MHz  and  900  MHz 
SMR  has  been  approved  by  the  SBA. 
The  requiremente  adopted  in  the 
Second  Report  and  Coxier  may  apply  to 
SMR  providers  in  the  800  MHz  and  900 
MHz  bands  that  either  hold  geographic 
area  licenses  or  have  obtained  extended 
implementetion  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementetion  authorizations,  nor  how 
many  of  these  providera  have  annual 
revenues  of  less  than  $15  million.  We 
assume,  for  purposes  of  the  FRFA- 
Second  Report  &  Order,  that  all  of  the 
extended  implementetion 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  the 
decisions  and  requiremente  adopted  in 
the  Second  Report  and  Order. 

76.  The  Commission's  auctions  for 
geographic  area  licenses  in  the  900  MHz 
SMR  band  concluded  in  April  of  1996. 
There  were  60  winning  bidden  who 
qualified  as  small  entities  in  the  900 
MHz  auction.  Based  on  this  information, 
we  conclude  that  the  number  of 
geographic  area  SMR  licensees  affected 
by  the  requiremente  adopted  in  the 
Second  Report  and  Oder  includes  these 
60  small  entities.  No  auctions  have  been 
held  for  800  MHz  geographic  aMi  SMR 
licenses.  Therefore,  no  small  entities 
currently  hold  these  licenses.  A  total  of 
525  licenses  will  be  awarded  for  the 
upper  200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis,  moreover,  on  which  to 
estimate  how  many  small  entities  will 
win  these  Uceases.  Given  that  nearly  all 
radiotelephone  companies  have  fawer 
than  1 ,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  800  MHz  licensees  can  be 
made,  we  assume,  for  purposes  of  the 
FRFA-Second  Report  &  Order,  that  all  of 
the  licenses  may  be  awarded  to  small 
entities  who,  thus,  may  be  affected  by 
the  decisions  in  the  Second  Report  artd 
Order. 


F.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

79.  There  are  several  reporting 
requiremente  imposed  by  the  Second 
Report  and  Order  that  are  likely  to 
require  the  services  of  persons  with 
technical  expertise  to  prepare  the 
reports.  Most  of  these  reporting 
requiremente,  however,  are  imposed  on 
the  NANC,  a  federal  advisory 
committee,  as  opposed  to  a  "small 
entify"  within  the  meaning  of  the  RFA. 
5  U.S.C  601(3);  Small  Business  Act,  15 
U.S.C.  632;  5  U.S.C.  601(5).  In 
particular,  the  Commission  directe  the 
NANC  to  present  ite  recommendation 
regarding  the  provision  of  number 
portebilify  by  wireless  carriers  within 
nine  months  of  the  release  of  the  Second 
Repdrt  and  Order.  Further,  the  NANC  is 
directed  to  review  the  request  of 
Cincinnati  Bell  Telephone  that  it  be 
allowed  to  select  one  of  the  regional 
number  portebilify  datebases  for 
purposes  of  fulfilling  ite  number 
portebilify  responsibilities  and  to  make 
a  recommendation  to  the  Commission 
by  December  15,  1997.  Moreover,  as  part 
of  ite  general  oversight  of  the  local 
number  portebilify  administraton,  the 
NANC  is  directed  to  sulmiit 
recommendations  concerning  local 
number  portebilify  to  the  Commissioa 
from  time  to  time.  Following  the 
adoption  of  a  recommendation 
regarding  the  administration  of  number 
portabilify,  the  NANC  is  directed  to 
issue  a  written  report  to  the  Commission 
summarizing  the  positions  of  the  parties 
and  the  basis  for  the  recommendation 
adopted  by  the  NANC.  In  addition, 
pursuant  to  the  Second  Report  6-  Oder, 
each  U.S.  territory  (i.e.,  Puerto  Rico, 
U.S.  Virgin  Islands,  Guam  and  the 
Commonwecdth  of  the  Northern  Mariana 
Islands)  ii  directed  to:  (1)  select  a 
regional  datebase  that  carriers  in  that 
territory  will  use  to  provide  number 
portabilify;  and  (2)  notify  the 
Commission  and  the  NANC  in  writing 
regarding  this  selection  within  45  days 
of  the  release  of  the  Second  Report  and 
Order.  There  are  no  significant 
reporting,  recordkeeping  or  other 
compliance  requiremente  imposed  by 
the  Second  Report  and  Order  on  other 
entities. 

G.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

80.  The  Commission's  actions  in  the 
Second  Report  and  Order  will  benefit 
small  entities  by  faciliteting  their  entry 
into  the  local  exchange  market.  The 
record  in  this  proceeding  indicates  that 
the  lack  of  nun^wr  port^iiify  would 
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deter  entry  by  competitive  providers  of 
local  service  because  of  the  value 
customers  place  on  retaining  their 
telephone  numbers.  These  competitive 
providers,  many  of  which  may  be  small 
entities,  may  find  it  easier  to  enter  the 
market  as  a  restilt  of  number  portability 
which  will  eliminate  this  barrier  to 
entry. 

81.  In  general  in  this  docket,  we  have 
attempted  to  keep  burdens  on  local 
exchange  carriers  to  a  minimun^  The 
regulatory  burdens  we  have  imposed  are 
necessary  to  ensure  that  the  public 
receives  the  benefit  of  the  expeditious 
provision  of  service  provider  number 
portability  in  accordance  with  the 
statutory  requirements.  We  believe  that 
the  Second  Report  &■  Order  furthers  our 
commitment  to  minimimng  regulatory 
burdens  on  small  entities.  For  example, 
the  NANC  had  recommended  that  we 
allow  L£Cs  to  block  calls  whenever  a 
carrier  transmitting  a  call  to  a 
terminating  LEG  fails  to  query  the 
number  portability  database  to 
determine  if  a  number  has  been  ported. 
This  recommendation  would  have 
required  carriers  transmitting  calls  to 
terminating  LECs  to  reconfigure  their 
networks  to  perform  database  queries  or 
to  pay  another  entity  to  perform  a 
database  query  on  their  behalf. 
Permitting  LECs  to  block  unqueried 
calls  could  have  negatively  affected 
C3^IRS  providers,  who  are  not  required 
to  query  calls  or  make  arrangements  to 
do  so  until  December  31. 1998.  We, 
therefore,  only  allow  terminating  LECs 
to  block  calls,  when  failure  to  do  so  is 
likely  to  impair  network  reliability.  The 
vohime  of  calls  transferred  to 
terminating  LECs  by  small  entities  is 
unlikely  to  reach  a  level  that  could 
impair  network  reliability.  As  a  result, 
terminating  LECs  are  unlikely  to  block 
calls  bandied  by  small  entities. 
Furthermore,  carriers  can  make 
arrangements  with  other  entities  to 
perform  database  queries  on  their 
behalf.  Baaed  on  the  record  before  us, 
we  do  not  find  that  any  of  the 
recommendations  we  adopt  in  the 
Second  Aeport  Br  Order  will  have  a 
disproportionate  impact  on  small 
entities. 

82.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Second  Report  &  Order,  including  the 
FRFA-Second  Report  &  Order,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Fairness  Act  of  1996.  5  U.S.C. 
801(a)(1)(A).  A  copy  of  the  Second 
Report  &■  Order  and  the  FRFA-Second 
Report  &  Order  (or  sununary  thereof) 
will  also  be  published  in  the  Federal 
Register  and  will  be  sent  to  the  Chief 


Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ordering  ClauM* 

83.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1.  4(1),  4(j).  201-205.  218,  251. 
and  332  of  the  Communications  Act  as 
amended.  47  U.S.C  151. 154(1),  154(j). 
201-205.  218,  251  and  332,  part  52  of 
the  Commission's  Rules,  47  CFR  part  52, 
is  amended  as  set  forth  below. 

84.  It  is  further  ordered  that  the 
policies,  rules  and  requirements  set 
forth  in  the  Second  Report  and  Order 
are  adopted,  effective  October  17,  1997. 

85.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  the 
Second  Report  and  Order,  including  the 
final  regulatory  flexibility  certification 
set  forth  in  Appendix  C.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  paragraph  60S(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq. 

List  of  SdbJBCts  in  47  CFR  Part  52 

Commiuucations  common  carriers, 
Incorporation  by  reference. 
Telecommunications.  Telephone. 

Federal  Communications  Commission. 
WilUam  F.  Cataw. 
Acting  Seciwtaiy. 

RoleChaagia 

Part  52  of  titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
foUows: 

PART  52— NUMBEmNG 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathoctty:  Sections  1.  2. 4. 5. 48  Stat.  1066, 
as  ama^lM;  *7  U.S.C  151, 152, 154. 155 
unleM  otlierwise  noted.  Interpret  or  apply 
sees.  3,  4.  201-05,  207-09,  218.  225-7.  251- 
2,  271  and  332,  48  Stat.  1070,  as  amended. 
1077;  47  U.S.C  153,  154,  201-05.  207-09. 
218,  225-7,  271  and  332  unless  otherwise 
noted. 

2.  A  new  Section  52.26  is  added  to 
read  as  follows: 

fS2^    HANC  Raconwnendatlons  on  Local 
Number  PofUbNIty  Administratkm. 

(a)  Local  ntunber  portability 
administration  shall  comply  with  the 
recommendations  of  the  North 
American  Ntunbwing  Council  (NANC) 
as  set  forth  in  the  report  to  the 
Commission  prepared  by  the  NANC's 
Local  Niunber  Portability 
Administration  Selection  Working 
Group,  dated  April  25, 1997  (Working 
Group  Report)  and  its  appendices, 
which  are  iiu:orporated  by  reference 
pursuant  to  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Except  that:  Section  7.10  of 


Appendix  D  of  the  Working  Group 
Report  is  not  incorporated  herein. 

(b)  In  addition  to  the  requirements  set 
forth  in  the  Working  Group  Report,  the 
following  requirements  are  established: 

(1)  If  a  telecommunications  carrier 
transmits  a  telephone  call  to  a  local 
exchange  carrier's  switch  that  contains 
any  ported  numbers,  and  the 
telecommunications  carrier  has  failed  to 
perform  a  database  query  to  determine 
if  the  telephone  number  has  been  ported 
to  another  local  exchange  carrier,  the 
local  exchange  carrier  may  block  the 
unqueried  call  only  if  performing  the 
database  query  is  likely  to  impair 
network  reliability; 

(2)  The  regional  limited  liability 
companies  (LLCs),  already  established 
by  telecommunications  carriers  in  each 
of  the  original  Bell  Operating  Company 
regions,  shall  manage  and  oversee  the 
local  number  portability  administrators, 
subject  to  review  by  the  NANC,  but  only 
on  an  interim  basis,  until  the  conclusion 
of  a  rulemaking  to  examine  the  issue  of 
local  number  portability  administrator 
oversight  and  management  and  the 
question  of  whether  the  LLCs  shoidd 
continue  to  act  in  this  capacity;  and 

(3)  The  NANC  shall  provide  ongoing 
oversight  of  number  portability 
administration,  including  oversight  of 
the  regional  LLCs,  subject  to 
Commission  review.  Parties  shall 
attempt  to  resolve  issues  regarding 
number  portability  deployment  among 
themselves  and.  if  necessary,  under  the 
auspices  of  the  NANC.  If  any  party 
objects  to  the  NANC's  proposed 
resolution,  the  NANC  shall  issue  a 
written  report  summarizing  the 
positions  of  the  parties  and  the  basis  for 
the  recommendation  adopted  by  the 
NANC.  The  NANC  Chair  shall  submit 
its  proposed  resolution  of  the  disputed 
issue  to  the  Chief  of  the  Common 
Carrier  Bureau  as  a  recommendation  for 
Commission  review.  The  Chief  of  the 
Common  Carrier  Bureau  will  place  the 
NANC's  proposed  resolution  on  public 
notice.  Recommendations  adopted  by 
the  NANC  and  forwarded  to  the  Bureau 
may  be  implemented  by  the  parties 
pending  review  of  the  recommendation. 
Within  90  days  of  the  conclusion  of  the 
comment  cycle,  the  Chief  of  the 
Common  Carrier  Bureau  may  issue  ian 
order  adopting,  modifying  or  rejecting 
the  recommendation.  If  the  Chief  does 
not  act  within  90  days  of  the  conclusion 
of  the  comment  cycle,  the 
recommendation  will  be  deemed  to 
have  been  adopted  by  the  Bureau. 

(c)  The  Director  of  the  Federal 
Register  approves  this  incorporation  hy 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
WoHdng  Group  Repmt  and  its 
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appendices  can  be  obtained  from  the 
Commission's  contract  copier. 
International  Transcription  Service, 
Inc.,  1231  20tii  St.,  N.W..  Washington, 
D.C.  20036.  and  can  be  inspected  during 
normal  business  hours  at  the  follo%ving 
locations:  1919  M  Street.  N.W.,  Room 
239  (FCC  Reference  Center). 
Washington.  D.C.  20554  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street,  N.W.,  Suite  700. 
Washington.  D.C.  The  Working  Group 
Report  and  its  appendices  are  also 
available  on  the  Internet  at  http:// 
www.fcc.gov/ccb/Nanc/. 

[PR  Doc.  97-24426  Filed  9-16-97;  8:45  am) 
MJJNO  COM  STIS-et-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

(CC  DeckM  M-129:  FCC  97-Mq 

Unauthorized  Changes  of  Consumar'* 
Long  Distance  Carriers;  Correction 

A6ENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  conrecticHi. 

summary:  The  Federal  Communication 
Commission  published  in  the  Federal 
Register  of  August  14. 1997,  a  document 
which  amends  the  Commission's  rules 
and  policies  governing  the  unauthorized 
switching  of  subscribers'  primary 
interexchange  carriers  (PICs).  an  activity 
more  commonly  known  as  "slamming." 
In  the  Order  on  Reconsideration,  the 
Commission  disposes  of  six  petitions  for 
reconsideration  of  its  1995  Report  and 
Order,  and  amends  its  rules  regarding 
changes  in  subscribers'  long  distance 
carriers  in  three  respects.  T^be 
Commission's  decision  is  intended  to 
deter  and  ultimately  eliminate 
unauthorized  changes  in  subscribera' 
long  distance  carriers.  Inadvertentiy 
§  64.1100(a)  had  the  word  "or"  omitted. 
This  document  adds  the  word  "or". 

EFFECTIVE  DATE:  January  12. 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Cathy  Seidel.  Enforcement  Division. 
Common  Carrier  Bureau,  (202)  418- 
0960. 

SUPPI^MENTARY  INFORMATION;  The  FGC 
published  a  document  in  the  Federal 
Register  of  Ai^ust  14. 1997,  FCC  97- 
248  (62  FR  43477)  PR  Doc.  No.  97- 
21527.  The  amended  §  64.1100(a) 
inadvertentiy  had  the  word  "or" 
omitted.  This  correction  adds  the  word 
"or  "  to  the  amended  §64. 1100(a). 


f8«.ll00    [CorredMl] 

On  page  43481,  in  the  second  coliunn. 
in  §  64.1100(a).  last  line,  add  the  word 
"or"  after  the  semicolon. 

Dated:  September  11. 1997. 

Federal  Communications  Commission. 
William  F.  CatoB. 
Acting  Secretary. 

(FR  Doc.  ,97-24646  Filed  9-16-07;  8:«  ami 
■LUNQ  cooc  tns-01-r 


FEDERAL  COMMUNICATIONS 
COMMI30K)N 

47  CFR  Part  101 

(CC  OodMl  No.  tt-aST;  FCC  ST-asq 

The  Local  Multipoint  Distritxition 
Ssrvlce  C'LMDSI 

AOBICY:  Federal  Commiuucations 
Commission. 

ACTION:  Final  rule;  order  on 
reconsideration 

summary:  On  Septembw  9, 1997.  die 
Federal  Communications  Commission 
adopted  a  Second  Order  on 
Reconsideration  amending  certain  rule* 
pertaining  to  Local  Multipoint 
Distribution  Service  ("LMDS") 
operations  in  the  27.5-28.35  GHz,  29.1— 
29.25  GHz.  and  31.0-31.3  GHz  bands. 
These  amendments  are  being  made  in 
response  to  certain  petitions  for 
reconsideration  of  the  Second  Report 
and  Order  in  this  proceeding  which 
esteblished  rules  and  policies  for  LMDS. 
The  effect  of  this  action  is  to  make 
amendments  to  the  rules  regarding 
favorable  small  business  provisions 
available  to  qualifying  applicants  for 
LMDS  licenses. 
EFFECTIVE  DATE:  November  17, 1997. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Matthew  Moses,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLBIENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Order  on  Rectmsideration  in  OC  Docket 
No.  92-297,  FCC  97-323.  The  complete 
Second  Order  on  Reconsideration  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W..  Washington.  D.C,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
N.W..  Washington.  D.C  20036.  The 
complete  Second  Order  on 
Reconsideration  is  also  available  on  the 
Commission's  Internet  hcune  page 
(ht^://www.fcc.gov). 


SUMMARY  of  THE  SECOND  ORDER  on 
RECONSiOERATION 

1.  The  Commission  has  before  it 
several  petitions  for  reconsideration  of 
the  Second  Report  and  Order,  Order  on 
Reconsideration,  and  Fifth  Notice  of 
Proposed  Rulemaking  in  this 
proceeding.  Rulemaitii\g  To  Amend 
Parts  1,  2.  21,  and  25  of  the 
Commission 's  Rules  To  Redesignate  the 
27.5-29.5  GHz  Frequency  Band.  To 
Reallocate  the  29.5-30.0  GHz  Frequency 
Band,  To  Establish  Rules  and  Policies 
for  Local  Multipoint  Distribution  Service 
and  for  Fixed  Satellite  Services, 
Petitions  for  Reconsideration  of  the 
Denial  of  Applications  for  Waiver  of  the 
Commission's  Common  Carrier  Point-to- 
Point  Microwave  Radio  Service  Rules, 
CC  Docket  No.  92-297,  Suite  12  Cktmp 
Petition  for  Pioneer  Pref&ence,  PP-22, 
Second  Report  and  Order,  Order  on 
Reconsideration,  62  FR  23148  (April  20, 
1997),  and  Fifth  Notice  ofPropomd 
Rulemaking,  62  FR  16514  (April  7, 
1997)  {"IMDS  Second  Report  and 
Order"]  ("Fifth  Notice  ^Propoeed 
Rulemaking')  ("Order  on 
Reconsideration"),  adopting  subpart  L 
of  part  101  of  the  Commission's  ndes, 
47  CFR  101.1001-1112;  appeal  pentding 
gut  nom.  Melcherv.  FCC,  Case  No*.  93- 
1110.  et  al.  (D.C  Cir.,  filed  February  8, 
1993)  (eligibility  restrictions);  Errata 
(released  April  7  and  May  1,  1997); 
Order  on  Reconsideration,  62  FR  28373 
(May  23. 1997).  The  Commission  defers 
the  comments  and  all  matters  raised  for 
comment  in  the  Fifth  Notice  of  Proposed 
Ruhaiaking  to  a  separate  Report  and 
Order  to  be  issued  in  the  near  future. 
CellularVision'USA.  Inc. 
("CellularVision").  WebCel 
Communications,  Inc.  ("WebCel"),  Cook 
Inlet  Region,  Inc.  ("Cook  Inlet").  LBC 
Communications  .inc.  ("LBC"),  the 
Rural  Telecommunications  Group 
("RTG"),  the  Independent  Alliance,  and 
Sierra  Digital  Communications,  Inc. 
filed  petitions  for  reconsideration  of  the 
IMDS  Second  Report  and  Order.  LDH 
International.  Inc.,  Celltel 
Communications  Corporation,  and  CT 
Cortimunications  Corporation  jointfy 
filed  a  petition  for  reconsideration  of  the 
Order  on  Reconsideration,  and  M3 
Illinois  Telecommunications 
Corporation  filed  a  petition  for  review  of 
the  Order  on  Reconsideration.  This 
Second  Order  on  Reconsideration 
addresses  those  portions  of  the  petitions 
of  CellularVision,  WebCel,  and  Cook 
Inlet  that  deal  with  the  participation  of 
small  businesses  in  the  upcoming 
auction  of  LMDS  licenses. 

2.  In  authorizing  the  Commission  to 
use  competitive  bidding,  Congress 
mandated  that  the  Conunission  "eiuure 
that  small  businesses,  rural  telephone 
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companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
are  given  the  opportunity  to  participate 
in  the  provision  of  spectnun-based 
services."  Section  30g(i)(4)(D)  of  the 
Communications  Act  of  1934,  as 
amended  ("Communications  Act"),  47 
U.S.C  30g(j)(4)(D).  These  categories  are 
collectively  known  as  "designated 
mtities."  Noting  the  lack  of  a  record  to 
support  special  provisions  for 
businesses  owned  by  members  of 
minority  groups  and  women,  the 
Commission  adopted  provisions  for 
•mall  businesses  in  the  belief  that  they 
would  also  assist  minority-and  women- 
owned  entities,  many  of  which  are  small 
businesses.  For  the  reasons  set  forth 
below,  the  Commission  reconsiders  and 
modifies  certain  rules  affecting  small 
business  participation  in  the  LMDS 
license  auction.  Specifically,  the 
Commission: 

•  KHmimitan  installment  pa3rment8  for 
LMDS  licensees  in  fiivor  of  revised, 
tiered  bidding  credits  for  very  smaU, 
small,  and  entrepreneurial  businesses 
participating  in  this  auction; 

•  Denies  a  request  to  adopt  an  "asset 
test"  for  evaluating  business  size;  and 

•  Declines  to  further  address  the 
qualifications  of  licensees  that  are 
delinquent  or  in  defisuit  on  FCC  licenses 
in  other  services  Cor  obtaining  favorable 
provisions  for  this  auction. 

Those  portions  of  the  aforementioned 
petitions  that  do  not  deal  with  the  small 
business  participation  rules  will  be 
addressed  in  a  separate  Commission 
ruling. 

3.  bi  the  LMDS  Second  Report  and 
Order,  the  Commission  adopted  sovice 
and  competitive  bidding  rules  for  LMDS 
which  included,  inter  alia,  provisions 
dacigned  to  assist  two  distinct  sizes  of 
■■•11  businesses  and  entities.  Entities 
with  average  gross  revenues  for  the 
preceding  three  years  of  more  than  $40 
million  but  not  more  than  $75  million 
hereinafter  are  referred  to  as 
"entrepreneurs."  The  Commission  notes 
that  this  is  the  first  time  in  the  LMDS 
proceeding  in  which  the  term 
"mtrepreneurs"  has  been  used  to  refer 
to  entities  with  average  gross  revenues 
for  the  preceding  three  years  of  more 
than  $40  million  but  not  more  than  $75 
million.  A  small  business  is  defined  as 
"an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $40 
million."  For  entrepreneurs,  the 
Commission  made  available  15  percent 
bidding  credits  and  installment 
payments  at  the  same  interest  rate  as  for 
small  businesses.  Installment  payments 
for  entrepreneurs  consist  of  both  interest 
and  principal  amortized  over  the  ten 


years  of  the  license  term.  Small 
businesses  are  eligible  for  25  percent 
bidding  credits  and  installment 
payments,  the  interest  rata  for  which  is 
based  on  the  rate  for  ten-year  U.S. 
Treasury  obligations,  fixed  at  the  time  of 
licensing,  plus  2.5  percent.  Installment 
payments  for  small  businesses  consist  of 
interest-only  payments  for  the  first  two 
years,  and  interest  and  principal 
amortized  over  the  remaining  eight 
years  of  the  license  term. 

4.  Cellular  Vision,  WebCel,  and  Cook 
Inlet  request  that  the  Commission 
reconsider  certain  aspects  of  the  small 
business  provisions  established  in  the 
LMDS  Second  Report  and  Order.  These 
petitioners  also  variously  seek 
reconsideration  of  other  aspects  of  the 
LMDS  rules,  but  this  proceeding 
addresses  only  their  designated  entity 
proposals.  Zip  Communications 
Corporation  ("Zip"),  RTG,  and 
CellularVision  filed  oppositions  to 
various  portions  of  these  petitions.  Bell 
Atlantic  Corporation  also  opposes  the 
WebCel  Petition,  which  it  characterizes 
as  an  "effort  to  suppress  bidding 
competition,"  but  does  not  specifically 
address  WebCel 's  arguments  regarding 
designated  entity  provisions.  WebCel 
and  CellularVision  also  replied  to  some 
of  the  oppositions.  Finally,  the 
Commission  received  ex  parte 
communications  &om  the  National 
Ventiue  Capital  Association  ("NVCA"), 
U.S.  WaveLink  Telecommiuiications 
Group.  UP.  ("U.S.  WaveLink"),  WebCel. 
CelluilarVision,  and  LBC.  Petitions  for 
judicial  stay  of  the  LMDS  Second  Report 
and  Order  have  also  been  filed.  Those 
cases  have  since  been  consolidated  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  in  Melcher  v.  FtX. 

L  CoiniiienceiiiBnt  of  the  Auction 

5.  Petitions.  U.S.  WaveLink  urges  the 
Commission  to  announce  that  the  LMDS 
auction  will  begin  no  later  than 
November,  1997,  believing  expedition 
imperative  to  ensure  sound  business 
planning.  U.S.  WaveLink  asserts  that  the 
LMDS  auction  is  already  long  overdue, 
that  capital  markets  have  bem  poised  to 
invest,  and  that  further  delay  will 
dampen  investors'  interest,  slow  the 
delivery  of  innovative  video 
programming  and  telecommunications 
services  to  the  public,  and  irreparably 
harm  competition  in  LMDS  and  in  the 
video  programming  and 
telecommunications  markets  in  which 
LMDS  licensees  seek  to  compete.  U.S. 
WaveLink  notes  that  it  has  already  been 
several  months  since  the  Commission 
last  directed  the  Wireless 
Telecommunications  Bureau  to 
implement  procedures  for  auctioning 
LMDS  licenses  pursuant  to  the  LMDS 


Second  Report  and  Order,  and  that  it 
has  been  more  than  four  years  since  the 
Commission  first  proposed  to  authorize 
LMDS  operation  and  almost  a  year  since 
the  Commission  designated  spectrum 
for  LMDS  use.  Zip  also  urges  the 
Commission  to  commence  the  LMDS 
auction  as  expeditiously  as  possible. 

6.  Discussion.  The  Conmussion  agrees 
with  U.S.  WaveLink  and  Zip  regarding 
the  need  to  move  expeditiously  to 
auction  the  LMDS  licenses.  The 
Commission  believes  that  the  public 
will  significanUy  benefit  from  th* 
availability  of  new  services  via  LMDS 
and  bom  the  benefits  of  competition 
between  LMDS  and  established  services. 
The  Commission  is  concerned  that 
further  delay  may  slow  the  delivery  of 
new  services  to  the  public  and  harm  the 
growth  of  competition.  The  Commission 
also  wants  to  give  sufficient  time  from 
the  date  of  the  release  of  this  Second 
Order  on  Reconsideration  lot  potential 
bidders  to  arrange  financing.  Therefore, 
the  Commission  has  recentiy  announced 
that  the  LMDS  auction  will  begin  on 
December  10, 1997.  This  issue  is 
therefore  moot. 

n.  Instalfanent  Paymanls 

7.  Petitions.  Cook  Inlet  urges  us  to 
eliminate  the  installment  payment  plana 
for  LMDS  licensees.  Cook  Inlet  asserts 
that  installment  payment  plans  fueled 
speculation  in  the  broadband  Personal 
Communications  Services  ("PCS") 
auctions,  encouraged  expectations  of 
Commission  relief  from  payment 
obligations,  and  saddled  the 
Commission  with  diffic\ilt  credit-related 
tasks  for  which  it  has  no  experience. 
Cook  Lnlet  Petition  also  notes  the 
Commission's  statement  in  the  current 
proceeding  to  modify  its  general 
competitive  bidding  rules: 

We  note  that  nibetituting  •  system  of  larger 
bidding  credits  might  eliminate  the 
administrative  and  market  concerns 
associated  with  installment  payments,  while 
nonetheless  ensuring  opportunities  for  small 
businesses  to  participate  in  auctions. 

Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Proceeding.  WT  Docket  No.  97- 
82,  Order,  Memorandum  Opinion  and 
Order,  and  Notice  of  Proposed  Rule 
Making.  62  FR  13540  (March  21, 1997). 
at  1 34  ["Part  1  Order  and  NPRM'). 
Cook  Inlet  further  argues  t^iat 
installment  payment  programs  force  the 
Commission  to  balance  its  duty  to 
regulate  the  provision  of  wireless 
services  with  its  sometimes  conflicting 
obligation  to  manage  the  federal  debt 
responsibly.  To  ensure  that  small 
businesses  have  the  opportunity  to 
compete  for  LMDS  licenses.  Cook  Inlet 
urges  the  Commission  to  offer  increased 
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bidding  credits  in  place  of  installment 
payment  plana,  which  it  assarts  will 
allow  responsible  small  bidders  with 
appropriately  tailored  business  plans  to 
secure  private  financing,  without 
sacrificing  market  driven  bidding 
discipline. 

8.  CellularVision,  WebCel,  Zip  and 
LBC  oppose  Cook  Inlet's  proposal  to 
eliminate  installment  payment  plans  for 
LMDS  licensees.  CelltdarVision  and 
WdiCel  argue  that  section  309(jK4}  of 
the  Conununications  Act  requires  the 
Commission  to  consider  the  use  of 
installment  payments  as  a  means  of 
ensuring  that  licenses  are  held  by  a 
wide  variety  of  applicants,  including 
small  businesses.  WebCel  further  argues 
that  installment  payments  were 
successful  in  past  auctions,  and  that  in 
this  proceeding  the  Commission  lacks 
the  requisite  degree  of  justification  to 
eliminate  them,  citing  47  U.S.C. 
309(j)f«)(A)  and  (D),  the  Administrative 
Procedures  Act,  generally,  and  Motor 
Vehicle  Manufacturers  Ass'n  v.  State 
Farm  Mutual  Ins.  Co..  463  U.S.  29 
(1983)  ("Motor  Vehicle 
htanufacturers").  CellularVision. 
WebCel  and  LBC  also  express  doubts 
that  private  financing  will  be  available 
or  sufficient  for  participation  in  the 
LMDS  auction  and  subsequent  build- 
out,  marketing  and  operations.  Zip 
agrees  with  Cook  Inlet  that  its  proposal 
would  curb  speculative  biddiiig,  but 
also  believes  that  it  would  elintinate  any 
meaningful  opportunity  for  small 
businesses  to  participate  in  the  LMDS 
auction.  If  the  Commission  does 
eliminate  installment  payments  for 
LMDS  licensees,  CellularVision 
proposes  that  small  businesses,  as 
currenUy  defined,  receive  a  50  percent 
bidding  credit  in  order  to  attract  the 
necessary  private  financing  to  compete 
in  the  LMDS  auction. 

9.  Contrary  to  Cook  Inlet's  proposal. 
CellidarVision  asserts  that  an 
additional,  "deferred  incremental 
repayment"  installment  payment 
option,  that  takes  into  account  the 
special  resource-intensive 
characteristics  of  LMDS,  is  necessary  to 
ensure  maximum  small  business 
participation  in  the  LMDS  auctioiL 
Under  CellularVision's  proposal, 
payments  of  interest,  at  a  rate  equal  to 

a  10-year  U.S.  Treasury  note,  would 
commence  in  year  six,  while  payments 
of  principal  would  commence  in  year 
seven  under  an  incremental  structure  of 
five  percent  in  year  seven,  10  percent  in 
years  eight  and  nine,  and  the  remaining 
75  percoit  in  the  final  year.  WebCel,  for 
its  part,  suggests  the  creation  of  two 
additional  "very  small"  business 
categories  which  would  include 
proportionally  favorable  installment 


payment  plans.  Zip  opposes 
CeUularVision's  proposal,  asserting  that 
the  elimination  of  any  immediate 
financial  obligation  would  give  bidders 
an  incentive  to  mgage  in  speculation, 
and  that  it  may  encourage  bidders  to 
drive  prices  beyond  the  range  of  small 
businesses,  with  the  expectation  that  the 
Commission  will  forgive  the  wiimras' 
debt  obligations  if  they  later  find  that 
they  have  overreached.  CellularVision 
asserts  in  reply  that  the  auction  process 
itself  virtually  eliminates  the  possibility 
of  speculation. 

10.  Discussion.  The  Commission 
grants  Cook  Inlet's  petition  and 
eliminates  installment  payment  plans 
for  LMDS  licensees.  Notwithstanding 
the  arguments  of  CellularVision  and 
WebCel.  Congress  did  not  require  the 
use  of  installment  payments  in  all 
auctions,  bnt  rather  recogruzed  them  as 
one  means  of  promoting  the  objectives 
of  section  309(j)(3)  of  the 
Communications  Act  Section  309Q)(4) 
of  the  Communications  Act  states  that 
the  Commission  shall,  in  prescribing 
regulations  pursuant  to  these  ol^ectivee 
and  others,  "consider  alternative 
pajrment  schedules  and  methods  of 
calculation,  including  hunp  sums  or 
guaranteed  installment  payments,  with 
or  Mrithout  royalty  payments,  or  other 
schedules  or  methods  that  promote  the 
objectives  described  in  paragraph  (3)(B) 
•   •   •  ."  47  U.S.C.  309(j)(4MA) 
(emphasis  added).  The  legislative 
history  of  section  309(j)  of  the 
Communications  Act  indicates  that 

While  it  is  dear  that,  in  many  instances, 
the  Directives  of  section  30g(j)  will  be  best 
served  by  a  traditional,  "cash-on-the- 
bairalhead"  auction,  it  is  important  tliat  the 
Cknnmission  employ  difforent  methodologies 
as  appropriate.  Under  this  subsection,  the 
Commission  has  the  flexibility  to  utilize  any 
combination  of  techniques  that  %in>uld  serve 
the  public  interest 

Omnibus  Budget  Reconciliation  Act  of 
1993,  Report  of  the  Committee  on  the 
Budget  House  of  Representatives,  to 
Accompany  H.R.  2264,  A  Bill  to  Provide 
for  Reconciliation  Pursuant  to  section  7 
of  the  Concurrent  Resolution  of  the 
Budget  for  Fiscal  Year  1994,  May  25. 
1993.  at  p.  255.  The  Commission 
continues  to  experiment  with  different 
means  for  achieving  its  obligations 
under  the  statute,  and  has  offered 
installment  payments  to  licensees  in 
several  auctioned  wireless  services.  By 
no  means,  however,  has  Congress 
dictated  that  installment  payments  are 
the  only  tool  in  assisting  small  business. 
Indeed,  the  Commission  has  conducted 
several  auctions  without  installment 
payments.  Moreover,  in  recent 
legislation,  Congress  dictated  that 
certain  foture  auctions  effectively  be 


conducted  without  installment 
pajrments.  Section  3001  of  the  Omnibus 
Consolidated  Api»opriations  Act  for 
1997,  Public  Law  104-208, 110  Stat 
3009  (1996)  ("Omnibus  Consolidated 
Appropriations  Act")  is  one  example. 
Aiiother  example  is  the  Balanced 
Budget  Act  of  1997,  Public  Law  105-33, 
111  Stat  251  (1997).  Section  3007  of  the 
Balanced  Budget  Act  of  1997.  which 
significantly  amends  section  309(j)  of 
the  Commimications  Act,  requires  that: 

The  Commission  shall  conduct  tha 
cranpetitive  bidding  required  undei  this  title 
or  the  amendments  made  by  tliis  title  in  a 
manner  that  ensures  that  all  proceeds  of  sodi 
bidding  are  deposited  in  accocdaoce  with 
Motion  30eQX8)  of  the  Ownmnnirationi  Act 
of  1934  not  later  than  September  30.  2002. 

The  Conference  Report  on  the  Balanced 
Budget  Act  of  1997  indicates  that  the 
deadline  set  forth  in  section  3007 
"applies  to  all  competitive  bidding 
provisions  in  this  tiUe  of  the  conference 
agreement  and  any  amendments  to  othar 
law  made  in  this  tide."  Conference 
Report  on  H.R.  2015,  Balanced  Budget 
Act  of  1997.  Congressional  Record — 
House,  Vol.  143.  No.  10*— Part  n,  at 
H6176.  The  Commission  has  carefully-^ 
considered  the  use  of  installment  jl 

pa3rment  plans  bx  LMDS  licensees.  Ilia 
Commission  concludes  that  it  can  meet 
its  statutory  obligations  absent  these 
provisions. 

11.  The  Commission  must  balance 
competing  objectives  in  section  309(j) 
that  require  that  it  promote  the 
development  and  rapid  deployment  of 
new  spectrum-baaed  services  and 
ensure  that  designated  entities  are  given 
the  opportunity  to  participate  in  the 
provision  of  such  services.  In  assessing 
the  public  interest,  the  Commission 
must  try  to  ensure  that  all  the  objectives 
of  section  309(j)  are  considered.  While 
the  Commission  disagrees  with  Cook 
Inlet's  contention  that  installment 
payments  necessarily  encourage 
speculation,  the  Commission's 
experience  with  the  installment 
payment  program  leads  it  to  conclude 
that  installment  payments  may  not 
always  serve  the  public  interest  The 
Commission  has  found,  for  example, 
that  obligating  licensees  to  pay  for  their 
licenses  as  a  condition  of  receipt 
requires  greater  financial  accoimtability 
from  applicants.  Amendnwnt  of  Part  90 
of  the  Commission's  Rules  to  Facilitate 
Future  Development  ofSMR  Systems  in 
the  800  MHz  Frequency  Band.  PR 
Docket  No.  93-144,  RM-8117,  RM- 
8030,  RM-8029.  Implementation  of 
Section  3(n)  and  322  of  the 
Communications  Act — Regulatory 
Treatment  of  Mobile  Services,  ON 
Docket  No.  93-252,  Implementation  of 
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Section  309(j)  of  the  Commtmications 
Act — Competitive  Bidding.  PP  Docket 
No.  93-253,  Memorandum  Opinion  and 
Order.  62  FR  41225  (July  31. 1997) 
("800  MHz  MO&O")  at  1 130.  The 
Commission  is  presently  examining 
issues  relating  to  its  administration  of 
installment  payments,  including  those 
faised  by  Cook  Inlet,  in  several  other 
proceedings.  Because  of  the  importance 
of  theseissues,  the  Commission  plans  to 
incorporate  its  decisions  regarding 
installment  payments  for -the  broadband 
PCS  C  and  F  Blocks  and  other  financial 
issues  into  its  part  1  rulemaking. 
Nevertheless,  the  Commission  agrees 
with  U.S.  WaveLink  and  Zip  about  the 
need  to  move  expeditiously  to  auction 
the  LMDS  licenses.  The  Commission 
believes  that  the  public  iaterest  is  best 
served  by  going  forward  with  the  LMDS 
auction  without  extending  installment 
payments  to  LMDS  licensees.  In  place  of 
installment  pajrments,  the  Comoussion 
establishes  other  changes  that  will 
provide  for  the  interests  of  new  entrants. 

12.  The  Commission  diwgrwes  writh 
the  contentions  of  WebCel,  LBC,  and 
Zip  that  installment  payments  are 
necessary  to  ensure  a  meaningful 
opportunity  for  small  businesses  to 
participate  in  LMDS.  In  other  auctions 
in  which  installment  payments  were  not 
available,  small  businesses  were  the 
high  bidders  on  a  significant  number  of 
licenses.  In  the  Wireless 
Commimications  Service  ("WCS") 
auction,  which  had  bidding  credits  of  25 
percent  for  small  businesses  and  35 
percent  for  very  small  businesses  and  no 
installment  payments,  25  percent  of  the 
licenses  went  to  small  or  very  small 
businesses.  In  the  cellular  auction  of 
licenses  for  unserved  areas,  which  had 
no  special  bidding  provisions,  36 
percent  of  the  licenses  went  to  small  or 
very  small  businesses.  CellularVision, 
although  expressing  some  doubts 
regarding  the  ability  of  small  businesses 
to  attract  private  financing,  suggests  that 
a  large  enough  bidding  credit  would 
enable  small  businesses  to  do  so,  while 
Cook  Inlet  contends  that  increased 
bidding  credits  will  allow  responsible 
small  bidders  with  appropriately 
tailored  business  plans  to  seciue  private 
financing.  WebCel,  Cook  Inlet,  and 
NVCA  also  point  out,  as  discussed 
below,  that  LMDS  may  be  built  out 
incrementally,  which  may  allow  for 
lower  levels  of  front-end  system 
financing  than  other  services.  Further, 
as  the  Commission  has  already  noted, 
section  309(j)  requires  it  to  consider 
alternative  methods  to  allow  for 
dissemination  of  licenses  among 
designated  entities,  including  small 
businesses.  The  Commission  believes 


that  the  methods  discussed  below  will 
both  fulfill  the  mandate  of  section  309(j) 
to  provide  small  business  with  the 
opportunity  to  participate  in  auctions 
and  ensure  that  new  services  are  ofEsred 
to  the  public  without  delay. 

13.  Since  the  Commission  has 
decided  not  to  offer  installment 
payments,  it  rejects  as  moot  both 
CellularVision's  proposed  deferred 
incremental  repayment  and  WebCel's 
suggestion  of  a  ftvorable  interest  rate  for 
very  saull  businesses.  The  Commission 
forther  disagrees  with  WebCel  that  it 
lacks  adequate  justillcation  to  eliminate 
instalhaent  paysMnt  plans  for  LMDS 
licensees  under  the  Adaunistrative 
Proceduies  Act  and  Motor  Vehicle 
Mmmufacturers.  Section  7e«(2XA)  of  the 
Administrative  Procedures  Act  states 
that  agency  actions,  findings,  and 
conclusions  shall  be  held  unlawful  and 
set  aside  if  they  are  found  to  be 
"arbitrary,  capricious,  an  abuse  of 
discretion,  or  othemvise  not  in 
accordance  with  law  *   *  *."  Motor 
Vehicle  Manufacturers  held  that  this 
standard  is  applicable  to  rescission  or 
modification  of  rules.  Under  Motor 
Vehicle  Manufacturers  and  other  caaes, 
an  agency  acts  arbitrarily  or  capriciously 
if  it  tails  to  examine  the  relevant  data 
and  articulate  a  satisfactory  explanation 
for  its  action  including  a  "rational 
connection  between  the  facts  foiuid  and 
the  choices  made."  Motor  Vehicle 
Manufacturers,  463  U.S.  at  43,  citing 
Burlington  Truck  Lines  v.  United  States, 
371  U.S.  156  (1962).  Motor  Vehicle 
Manufacturers  also  acknowledged  that 

"  'regulatory  agencies  do  not  establish 
rules  of  conduct  to  last  forever,'  •   •    • 
and  that  an  agency  must  be  given  ample 
latitude  to  'adapt  their  rules  and 
policies  to  the  demands  of  changing 
circumstances.' "  Motor  Vehicle 
Manufacturers,  463  U.S.  at  42  (citations 
omitted).  The  Commission  has  fully 
considered  the  issue  based  on  its 
experience  with  installment  payment 
plans  and  the  record  before  it  in  this 
proceeding. 

nL  Very  Small  Bnaineae  Category 

14.  Petitions.  In  place  of  the  current 
installment  payment  plan.  Cook  Inlet 
requests  the  institution  of  a  "very  small 
business"  category,  featuring  a  35 
percent  bidding  credit,  for  entities  that, 
together  with  affiliates  and  controlling 
principals,  have  average  gross  revenues 
for  the  preceding  three  years  of  not  more 
than  $15  million.  Cook  Inlet  opines  that 
while  substantial  capital  will  be 
necessary  to  acquire  and  construct 
LMDS  systems,  LMDS  may  provide 
better  opportiinities  for  smaller  entities 
than  did  broadband  PCS  because  LMDS 
operators  will  be  able  to  build  out 


systems  incrementally  without 
compromising  their  provision  of  service 
to  end  users.  Cook  Inlet  notes  the 
examples  of  wireless  local  loop  or  video 
offerings,  in  which  it  assorts  that  "a 
smaller  system  may  stand  on  its  own  on 
a  more  localized  basis  without  the  need 
for  immediate  'total  area'  coverage  or 
even  national  systems  support" 

15.  NVCA  and  WebCel  also  advocate 
very  sbmU  business  categories,  although 
not  in  place  of  installment  payments, 
arguing  that  the  fixed  nature  of  LMDS 
service  allows  cell  sites  and  netwoA 
infiastructure  to  be  deployed 
incrementally  to  match  revenue 
generation.  Therefore,  the  initial  capital- 
raising  requirements  for  one  or  a  few 
markets  are  not  as  fonaidaUe  as 
SMvices  that  require  extensive  buildout 
before  they  are  put  into  service.  NVCA 
also  asserts  that  because  the  fixed  nature 
of  LMDS  obviates  the  need  for 
nationwide  roaming  and  national 
branding,  very  small  businesses  can  be 
successful  with  only  one  or  a  few 
licenses.  NVCA  characterizes  LMDS  as 
potentially  "one  of  the  best  new  venture 
opportunities  for  locally-owned  small 
businesses  and  entrepreneurial  start-ups 
to  enter  the  telecommunications 
industry."  Both  NVCA  and  WebCel 
express  concern  that  without  a  very 
small  business  category,  entrepreneurial 
entities  with  differentiated  business 
plans  and  adequate  venture  financing, 
who  would  otherwise  succeed  in 
building  local  LMDS  businesses,  will  be 
outbid  by  much  larger  entities  that 
currently  qualify  for  the  same 
provisions.  WebCel  consequently 
requests  the  adoption  of  a  very  small 
business  category  for  entities  with 
average  gross  revenues  for  the  three 
preceding  years  of  not  nune  than  $15 
million,  and  an  additional  very  small 
business  category  for  entities  with 
average  gross  revenues  for  the  three 
preceding  years  of  not  mora  than  $3 
million,  and  seeks  advantageous 
installment  payment  rates  and  bidding 
credits  for  these  categories.  RTG  concurs 
with  parties  advocating  inclusion  of  a 
very  small  business  category  in  the 
LKflDS  auction,  asserting  that  LMDS  is 
capital-intensive  and  that  small 
businesses  will  not  be  able  to  afford 
licenses  or  effectively  deploy  their 
systems  without  additional  incentives. 

16.  CellularVision  opposes 
implementation  of  WebCel's  plan  if  it 
would  reduce  current  incentives  for 
small  businesses  or  entrepreneurs, 
believing  that  any  incentives  granted  for 
very  small  businesses  must  be  in 
addition  to  the  current  bidding  credits 
and  installment  payment  plans  for  those 
entities.  Zip  also  opposes  WebCel's 
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proposal  for  a  very  small  business 
category,  without  elaboration. 

17.  Discussion.  The  Commission  will 
create  an  additional  category  to  benefit 
"very  small"  businesses  bidding  for 
LMDS  licenses,  along  the  lines 
suggested  by  Cook  Inlet.  NVCA, 
WebCel,  and  RTG.  The  Commission 
agrees  that  a  unique  category  for  very 
small  businesses  will  serve  as  an 
effective  method  of  leveling  the 
competitive  imbalance  between  very 
small  businesses  and  other 
entrepreneiuial  entities.  The 
Commission  will  define  "very  small" 
businesses  as  entities  that,  together  with 
controlling  principals  and  affiliates, 
have  average  gross  revenues  for  the 
three  preceding  years  of  not  more  than 
$15  million.  The  Commission  will  also 
re-define  "small"  businesses  as  entities 
that,  together  with  controlling 
principals  and  affiliates,  have  average 
gross  revenues  for  the  three  preceding 
yean  of  more  than  $15  million  but  not 
more  than  $40  million.  These  categories 
are  identical  to  those  adopted  for  the 
broadband  PCS  F  Block  auction,  as 
petitioners  argue.  The  Commission  vfill 
apply  to  the  very  small  business 
category  the  same  attribution,  control, 
consortia.  upfix>nt  payment,  and  unjust 
enrichment  rules  that  it  adopted  for  its 
small  business  and  entrepreneur 
categories. 

18.  The  Commission  declines  to  adopt 
WebCel's  suggestion  of  another  category 
for  entities  that,  together  with 
controlling  principals  and  affiliates, 
have  average  gross  revenues  for  the 
three  preceding  years  of  not  more  than 
$3  million.  Under  the  revised  "tiered" 
approach,  the  Commission  will  have 
throe  categories  of  bidders: 
"entrepreneurs,"  "small  businesses." 
and  "very  small  businesses."  Creating 
an  additional  category  (j.e..  "very,  very 
small"  businesses)  adds  another  layer  of 
complexity  with  little  countervailing 
benefit  to  bidders.  The  Commission 
believes  that  the  three  categories  will 
adequately  serve  to  diversify 
opportimity  in  its  LMDS  auction. 

IV.  Bidding  Ciedila 

19.  Petitions.  As  previously  described. 
Cook  Inlet  supports  heightened  bidding 
credits  in  lieu  of  installment  payment 
plans  for  LMDS  licenses.  Specifically, 
Cook  Inlet  suggests  the  establishment  of 
the  aforementioned  very  small  business 
category  with  a  35  percent  bidding 
credit,  and  the  retention  of  a  25  percent 
bidding  credit  for  small  businesses  and 
a  15  percent  bidding  credit  for 
entrepreneurs.  Cook  Inlet  asserts  that 
"increased  bidding  credits  such  as 
these"  are  appropriate  in  the  absence  of 
installment  payment  plans.  To  the 


extent  that  installment  pajrments  are  no 
longer  available  for  LMDS  licensees. 
CellularVision  proposes  a  50  percent 
bidding  credit  for  small  businesses,  as 
currently  defined,  in  order  to  attract  the 
necessary  private  financing  to  compete 
in  the  LMDS  auction.  WebCel  requests 
that  the  Commission  offier  either  a 
bidding  credit  of  35  percent  for  its  two 
very  small  business  categories,  or  adopt 
the  tiered  scheme  employed  for  the 
broadband  PCS  F  Block  auction— a  25 
percent  bidding  credit  for  very  small 
biisinesses,  a  15  percent  bidding  credit 
for  small  businesses,  and  no  bidding 
credit  for  entrepreneurs. 

20.  Discussion.  The  Commission  will 
offer  higher  bidding  credits  than  those 
adopted  in  the  IMDS  Second  Report 
and  Order  for  small  businesses  and 
entrepreneurs.  The  Commission  agrees 
with  Cook  Inlet  and  CellularVision  that 
heightened  bidding  credits  are 
appropriate  in  the  absence  of 
installment  payment  plans.  Also, 
contrary  to  WebCel's  assertions,  the 
Commission  believes  that  heightened 
bidding  credits  will  fulfill  the  mandate 
of  section  309(jH4)(D)  of  the 
Communications  Act  to  provide  small 
businesses  with  the  opportunity  to 
participate  in  spectrum-based  services. 
As  noted  above,  this  approach  was 
successful  in  enabling  small  businesses 
to  participate  in  the  WCS  auction,  in 
which  the  Commission  was  unable  to 
employ  installment  payments  because 
of  the  statutory  deadline  for  depositing 
auction  revenues  in  the  U.S.  Treasury. 
The  Commission  also  recently  used  this 
approach  in  establishing  rvdes  for  the 
auction  of  licenses  for  800  MHz 
Specialized  Mobile  Radio  ("SMR"). 
However,  the  Commission  does  not 
agree  with  the  bidding  credit  levels 
suggested  by  the  petitioners.  Except  for 
entities  that  would  qualify  as  very  small 
businesses.  Cook  Inlet's  proposed  levels 
would  not  accoimt  for  the  loss  of 
installment  payment  plans.  WebCel's 
alternative  suggestion  of  conforming  the 
LMDS  bidding  credit  levels  to  those 
employed  in  the  broadband  PCS  F  Block 
auction  would  entail  reducing  the 
bidding  credits  available  to  small 
businesses  and  entrepreneurs  at  the 
same  time  that  the  Commission  is 
eliminating  installment  payments. 
CellularVision  has  not  provided  any 
support  for  its  assertion  that  small 
businesses  will  require  a  50  percent 
bidding  credit  to  attract  private 
financing. 

21.  The  Commission  will  raise  the 
bidding  credit  available  to  small 
businesses  (entities  with  average  gross 
revenues  for  the  three  preceding  years  of 
more  than  $15  million  but  not  more 
than  $40  million)  to  35  percent  and  the 


bidding  credit  available  to 
mtrepreneun  (entities  with  average 
gross  revenues  for  the  preceding  three 
years  of  more  than  $40  million  but  not 
more  than  $75  million)  to  25  percent 
These  levels  reflect  the  thresholds 
adopted  in  the  LMDS  Second  Report 
and  Order,  with  a  reasonable 
adjustment  of  ten  percent  for  the 
tuavailability  of  installment  payment 
plans  for  LKd)S  licensees.  In  addition, 
the  Commission  will  adopt  a  45  percent 
bidding  credit  for  very  small  businesses 
(entities  with  average  gross  revenues  for 
the  three  preceding  years  of  not  mora 
than  $15  million)  in  the  LMDS  auction^ 
This  level  reflects  the  35  percent 
threshold  requested  by  WebCel,  plus  a 
reasonahle  adjustment  for  the  lack  of 
bidding  credits.  The  Commission  notes 
that  it  is  difficult  to  accurately  calculate 
the  net  present  value  of  an  installment 
pa)rment  plan  (which  value  would 
depend  on  several  variables,  including 
future  commercial  interest  rates),  and 
the  Commission  does  not  in  any  event 
commit  to  an  exact  accommodation  or 
reinrfmrsement  of  the  value  of 
installment  payments.  Nor  does  the 
Commission  intend  to  exactly  match  its 
small  business  provisions  for  LMDS  to 
those  employed  in  other  services  such 
as  WCS  or  800  MHz  SMR.  The 
Commission's  small  business  provisions 
for  LMDS  have  historically  deviated 
from  those  adopted  for  other  services, 
and  the  Commission  believes  that  an 
effort  to  conform  them  to  the  provisions 
adopted  for  other  types  of  wireless 
sovices  would  be  pointless. 

V.AaaetTest  ^~      ' 

22.  Petitions.  WebCel,  Zip,  and  NVCA 
suggest  the  institution  of  an  asset  test  in 
the  Commission's  small  business  size 
standards  to  differentiate  start-ups  from 
larger  entities.  WebCel's  suggested  asset 
test  would  consist  of  a  "financial 
eligibility  threshold"  excluding  firms 
with  total  assets  in  excess  of  $500 
million,  the  measure  of  which  would 
include  the  value  of  other  licenses  held. 
Zip  suggests  financial  eligibility 
thresholds  of  $250  million  for  small 
businesses,  and  $500  million  for 
entrepreneurs.  Zip  theorizes  that  the 
lack  of  discussion  in  the  LMDS  Second 
Report  and  Order  of  the  Commission's 
decision  not  to  adopt  an  asset  threshold 
test,  as  well  as  the  requirement  in 

§  101.1109(c)  of  the  Commission's  rules 
that  winning  bidders'  records  include 
asset  information,  indicates  that  the 
absence  of  an  asset  test  may  have  been 
an  ovenigbt  NVCA  would  have  us 
apply  the  $500  million  threshold 
employed  in  other  auctions. 

23.  Discussion.  The  Conmiission  will 
not  adopt  an  asset  test  for  the  LMDS 
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auction.  Although  the  Commission  has 
adopted  an  asset  test  for  eligibility  for 
particular  bloclcs  of  licenses  in 
broadband  PCS  auctions,  the 
Commission  has  never  before  employed 
an  asset  test  for  eligibility  for  small 
business  size  standards.  The 
Commission  also  notes  that  the  Small 
Business  Administration,  the  rules  of 
which  have  formed  tbe  basis  for  much 
of  its  own  consideration  of  small 
business  provisions,  presently  does  not 
employ  asset  tests  in  its  business  size 
standards  except  in  the  context  of 
banks.  Assets,  being  potentially  fluid 
and  subject  to  inconsistent  valuation 
(e.g.,  intangibles)  are  generally  much 
less  ascertainable  than  gross  revenues  or 
numbers  of  employees.  The  Commission 
further  notes  that  it  has  never  counted 
licenses  won  in  other  auctions  as  assets 
for  purposes  of  calculating  total  assets, 
as  requested  by  WebCel,  and  there 
would  appear  to  be  significant  questions 
of  proper  valuation  (e.g.,  amortization 
schedules)  in  doing  so.  Given  the 
complexity  and  significance  of  the 
issues  associated  with  asset  tests  and 
the  importance  of  proceeding  with  the 
LMDS  auction  witliout  further  delay, 
the  Commission  do  not  feel  that  it  has 
enough  data  at  this  time  to  do  adopt  an 
asset  test  for  LMDS.  However,  the 
Commission  will  consider  adopting  an 
asset  test  in  future  auctions  in  its  part 
1  rulemaking. 

VI.  Exclusion  of  Delinquent  and 
Defaulted  Debtors 

24.  Petitions.  Cook  Inlet  suggests  that 
licensees  that  are  delinquent  or  in 
default  on  their  installment  payment 
obligations  in  other  services  should  be 
ineligible  for  special  bidding  provisions 
in  LMDS.  Cook  Inlet's  limitation  would 
also  apply  to  the  delinquent  and/or 
defaulting  licensees'  affiliates  and 
attributable  investors.  Cook  Inlet 
considers  this  particularly  appropriate  if 
installment  payment  plans  are  not 
offiBied.  t^lieving  that  a  bidder  that  is 
prepared  to  pay  in  full  should  be 
required  to  dedicate  those  funds  to  the 
satisfaction  of  an  existing  Commission 
obligation  before  acquiring  new 
licenses.  Cook  Inlet  asserts  that  "bidders 
should  not  expect  that  delinquency  or 
default  exists  as  a  money  management 
system  in  one  auction  without 
consequence  in  another."  Cook  Inlet 
accordingly  suggests  that  the 
Commission  require  entities  that  are 
seeking  favorable  provisions  in  the 
LMDS  auction  to  certify  on  their  short- 
form  applications  (FCC  Form  175)  that 
neither  they  nor  their  affiliates  or 
attributable  investors  are  delinquent  or 
in  default  on  any  Commission 


competitive  bidding  installment 
payment  obligation. 

25.  Discussion.  The  Commission 
declines  to  further  address  the 
qualifications  of  licensees  that  are 
delinquent  or  in  default  on  other  FCC 
licenses  for  obtaining  favorable 
provisions  for  the  LMDS  auction.  The 
Commission  agrees  with  Cook  Inlet  that, 
as  a  matter  of  policy,  it  may  be  desirable 
to  exclude  licensees  that  have  defaulted 
on  existing  obligations  from  further 
favorable  small  business  provisions. 
However,  the  Commission  has  already 
amended  §  1.2105(a)  of  its  part  1  rules 
to  indicate  that  "an,  applicant's 
signature  on  FCC  Form  175  or  its 
electronic  submission  of  this  form  will 
serve  to  certify  that  the  applicant  is  not 
in  default  on  any  payment  for 
Commission  licenses  (including  down 
payments)  and  that  it  is  not  delinquent 
on  any  non-tax  debt  owed  to  any  federal 
agency."  Moreover.  §  1.2105(a)(2)(v)  of 
the  Commission's  part  1  rules  requires 

a  certification  that  the  applicant  is 
legally,  technically,  financially  and 
otherwise  qualified  to  bid.  The 
Commission  therefore  believes  that  its 
existing  rules  address  this  issue. 

Vn.  Supplemental  Final  Regulatofy 
Flexibility  Analysis 

26.  As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603  ("RFA"),  a 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  was  incorporated  in 
Appendix  D  of  the  LMDS  Second  Report 
and  Order  in  this  proceeding.  The 
Commission's  Supplemental  Final 
Regulatory  Flexibility  Analysis 
("SFRFA")  in  t^  Second  Order  on 
Reconsideration  reflects  revised  or 
additional  information  to  that  contained 
in  the  FRFA,  and  incorporates  the  FRFA 
by  reference.  The  SFRFA  is  thus  limited 
to  matters  raised  in  petitions  for 
reconsideration  of  the  LMDS  Second 
Report  and  Order  and  addressed  in  the 
Second  Order  on  Reconsideration.  This 
SFRFA  conforms  to  the  RFA,  as 
amended  by  the  Contract  with  America 
Advancement  Act  of  1996  ("CWAAA"). 
Public  Law  104-121,  110  Stat.  846 
(1996).  Title  n  of  the  CWAAA  is  die 
"Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996," 
codified  at  5  U.S.C.  601  et  seq. 

A.  Need  For,  and  Objectives  of,  the 
Second  Order  on  Reconsideration 

27.  This  Second  Order  on 
Reconsideration  is  issued  in  response  to 
certain  petitions  for  reconsideration  of 
the  LMDS  Second  Report  and  Order. 
The  revisions  in  the  Commission's  rules 
made  in  the  Second  Order  on 
Reconsideration  are  intended  to  address 
concerns  raised  in  the  record 


concerning  the  competitive  bidding 
rules  for  LMDS,  while  otherwise 
reaffirming  the  Commission's 
commitment  to  the  rapid 
implementation  of  LMDS  throughout 
the  United  States. 

B.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  Final  Regulatory  Flexibility 
Statement 

28.  No  comments  were  received  in 
direct  response  to  the  FRFA,  but  the 
Second  Order  on  Reconsideration 
addresses  three  petitions  for 
reconsideration  of  the  LMDS  Second 
Report  and  Order  that  raise  issues 
affecting  small  businesses.  One 
petitioner  asks  that  the  Commission 
reconsider  its  rules  making  installment 
payments  available  to  small  business 
LMDS  licensees  and  replace  the 
installment  payment  plans  with 
heightened  bidding  credits.  Contrary  to 
that  request,  another  petitioner  requests 
that  the  Commission  augment  its  LMDS 
installment  payment  plan  with  an 
additional  "deferred  incremental 
repayment"  installment  payment  option 
delaying  payment  of  principal  until  late 
in  the  license  term.  One  petitioner 
supporting  retention  of  installment 
payments  alternatively  suggests  that  the 
Commission  adopt  higher  bidding 
credits  if  installment  payments  are 
eliminated.  Two  petitioners  ask  that  the 
Commission  reconsider  its  rules 
defining  small  business  size  categories 
and  that  it  consider  establishing 
additional  categories  for  very  small 
businesses,  with  heightened  bidding 
credits  and/or  more  favorable 
installment  payment  terms.  One  of  those 
petitioners  also  requests  that  the 
Commission  adopt  an  asset  test  to 
distinguish  between  the  various  existing 
and  proposed  small  business  size 
categories.  Finally,  one  petitioner  asks 
that  the  Commission  hold  licensees  that 
are  delinquent  or  in  default  on  their 
installment  payment  obligations  in 
other  services  ineligible  for  special 
bidding  preferences  in  LMDS. 
Oppositions,  replies  to  oppositions,  and 
ex  parte  comments  were  filed  in 
response  to  the  petitions  and  were 
considered  before  a  decision  was 
reached. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

29.  As  in  the  FRFA,  the  service 
regulations  the  Commission  adopts  to 
implement  LMDS  would  apply  to  all 
entities  seeking  an  LMDS  license.  As 
discussed  in  the  FRFA,  using  the  Small 
Business  Administration  ("SEA") 
definitions  applicable  to  radiotelephone 
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companies  and  to  cable  and  pay 
television  services,  the  majority  of 
LMDS  entities  to  provide  video 
distribution  and  telecommunications 
services  may  be  small  businesses.  See 
FRFA  at  8-10. 

30.  The  conmiission  had  not 
developed  a  more  refined  definition  of 
small  entities  applicable  to  LMDS  prior 
to  the  LMDS  Second  Report  and  Order 
because  LMDS  is  a  new  service.  The 
RFA  amendments  were  not  in  effect 
until  shorUy  before  the  Fourth  NPRMin 
this  proceeding  was  released. 
Rulemaking  to  Amend  Parts  1.  2,  21, 
and  25  of  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz 
Frequency  Band,  to  Reallocate  the  29.5- 
30.0  GHz  Frequency  Band,  to  Establish 
Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  and  for  Fixed 
Satellite  Services.  CC  Docket  No.  92- 
297,  First  Report  and  Order  and  Fourth 
Notice  of  Proposed  Rulemaking,  61  FR 
39425  (July  29, 1996).  No  data  has  been 
received  establishing  the  number  of 
small  businesses  associated  with  LMDS. 
However,  in  the  Third  NPRM  in  this 
proceeding,  the  Commission  proposed 
to  auction  the  spectrum  for  assignment 
and  requested  information  regarding  the 
potential  number  of  small  businesses 
interested  in  obtaining  LMDS  spectrum, 
in  order  to  determine  their  eligibility  for 
special  provisions  such  as  bidding 
oedits  and  installment  payments  to 
fiKilitate  ptuticipation  of  small  entities 
in  the  auction  process.  Rulemaking  to 
Amend  Parts  1,  2,21,  and  25  of  the 
Commission's  Rules  to  Redesignate  the 
27.5-29.5  GHz  Frequency  Band,  to 
Reallocate  the  29.5-30.0  GHz  Frequency 
Band,  to  Establish  Rules  and  Policies  for 
Local  Multipoint  Distribution  Service 
and  for  Fixed  Satellite  Services,  CC 
Docket  No.  92-297,  and  Suite  12 
Petition  for  Pioneer's  Preference,  FP-22, 
Third  Notice  of  Proposed  Rulemaking 
and  Supplemental  Tentative  Decision, 
60  FR  43740  (August  23,  1995)  {"Third 
NPRM').  In  the  LMDS  Second  Report 
and  Order  the  Commission  adopted 
criteria  for  defining  small  businesses  for 
purposes  of  determining  such  eligibility. 
The  Commission  will  use  this  definition 
for  estimating  the  potential  number  of 
entities  applying  for  auctionable 
spectrum  that  are  small  businesses. 

31.  hi  Section  II.D.2.e.  of  the  LMDS 
Second  Report  and  Order  the 
Commission  adopted  criteria  for 
defining  small  businesses  and  other 
eligible  entities  for  purposes  of  defining 
eligibility  for  bidding  credits  and 
installment  payments.  The  Commission 
defined  a  small  business  as  an  entity 
that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  not  exceeding  $40  million  for 


the  three  preceding  years.  Additionally, 
bidding  credits  and  installment 
payments  were  made  available  to 
applicants  that,  together  with  affiliates 
and  controlling  principals,  have  average 
gross  revenues  for  the  three  preceding 
years  of  more  than  $40  million  but  not 
more  than  $75  million 
("entrepreneurs").  In  the  Second  Order 
on  Reconsideration  the  Commission 
adopts  a  "very  small  business"  category. 
A  very  small  business  is  defined  as  an 
entity  that,  together  with  controlling 
principals  and  affiliates,  has  average 
annual  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $15 
million.  These  entities  were  previously 
included  within  the  small  business 
definition.  The  SBA  has  not  yet 
approved  these  definitions  in  the 
context  of  LMDS.  The  definitions  have 
received  SBA  approval  in  the  context  of 
broadband  Personal  Communications 
Services  ("PCS"). 

32.  No  parties  submitting  or 
commenting  on  the  petitions  giving  rise 
to  the  Second  Order  on  Reconsideration 
commented  on  the  potential  number  of 
entities  that  would  be  very  small 
businesses,  and  the  Commission  is 
unable  to  predict  accurately  the  number 
of  applicants  for  LMDS  that  would  fit 
the  definition  of  a  small  business  or 
very  small  business  for  competitive 
bidding  purposes.  However,  in  the 
FRFA,  the  Commission  estimated  the 
number  of  applicants  that  are  small 
businesses  based  on  the  rules  for  the 
Multipoint  Distribution  Service 
("MDS"),  which  use  the  same  size 
standard  as  was  adopted  for  LMDS.  In 
MDS,  a  small  business  is  "an  entity  that 
together  with  its  affiliates  has  average 
annual  gross  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
years."  Amendment  of  Parts  21  and  74 
of  the  Commission's  Rules  With  Regard 
to  Filing  Procedures  in  the  Multipoint 
Distribution  Service  and  in  the 
Instructional  Fixed  Television  Service, 
MM  Docket  No.  94-131, 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding.  PP  Docket  No.  93-253.  Report 
and  Order,  60  FR  36524  (July  17, 1995), 
adopting  47  CFR  §  21.961(b)(1).  A  total 
of  154  applications  were  received  in  the 
MDS  auction,  of  which  141,  or  92 
percent,  qualified  as  small  businesses. 
MDS  rules  did  not  provide  a  very  small 
business  definition.  The  Commission 
notes,  however,  that  in  the  broadband 
PCS  F  Block  rules,  it  adopted  a  very 
small  business  definition  like  the  one 
adopted  for  LMDS.  Amendment  of  Parts 
20  and  24  of  the  Commission's  Rules — 
Broadband  PCS  Competitive  Bidding 
and  the  Commercial  Mobile  Radio 


Service  Spectrum  Cap,  WT  Docket  No. 
96-59.  Amendment  of  the  Commission's 
Cellular/PCS  Cross-Ownership  Rule.  GN 
Docket  No.  90-314,  Report  and  Order. 
61  FR  33859  Ouly  1, 1996),  adopting  47  * 
CFR  §  24.720(b)(2).  In  the  broadband 
PCS  F  Block  auction,  53.9  percent  of  the 
applicants  were  very  small  businesses. 
Specifically,  82  of  152  applicants  in  the 
broadband  PCS  F  Block  auction,  and  70 
of  the  125  winners  (56  percent),  were 
very  small  businesses. 

33.  The  Commission  plans  to  issue 
two  licenses  for  each  of  the  492  BTAs, 
excluding  New  York,  that  are  the 
geographic  basis  for  licensing  LMDS. 
Thus,  984  licenses  will  be  made 
available  for  authorization  in  the  LMDS 
auction.  Inasmuch  as  92  percent  of  the 
applications  received  in  the  MDS 
auction  were  from  entities  qiialifying  as 
small  businesses,  the  Commission 
anticipates  receiving  at  least  the  same 
proportion  o^  applications  from  small 
business  entities  seeking  LMDS 
licenses.  Further,  as  many  as  53.9 
percent  of  these  entities  could  be  very 
small  busine 


D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

34.  These  descriptions  will  remain 
unchanged,  for  purposes  of  this  Second 
Order  on  Reconsideration,  from  those  in 
the  FRFA. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

35.  While  installment  payment  plana 
for  small  entities  in  LMDS  are 
eliminated  in  the  Second  Order  on 
Reconsideration,  the  Commission  found 
that  better  alternatives  to  assist  small 
businesses,  as  well  as  ensure  provision 
of  new  services  to  the  public,  are  to 
raise  bidding  credits  for  existing 
categories  of  small  entities  and  adopt  an 
additional  category  for  very  small 
businesses.  The  Commission  agrees 
with  the  suggestions  of  two  petitioners 
that  bidding  credits  of  sufficient  size 
will  enable  small  businesses  to  secure 
private  financing.  This  suggestion  is 
consistent  with  the  Commission's 
experience  in  other  auctions  in  which 
installment  payments  were  not  offered 
and  small  entities  nevertheless  have 
been  successful.  The  Commission  notes, 
for  example,  the  auction  of  Wireless 
Communications  Service  licenses,  for 
which  bidding  credits  were  heightened 
to  accommodate  the  lack  of  installment 
payments.  Amendment  of  the 
Commission 's  Rules  to  Establish  Part  27, 
the  Wireless  Communications  Service 
("WCS"),  GN  Docket  No.  96-228,  fleport 
and  Order.  62  FR  9636  (March  3, 1997). 
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Prior  to  the  Second  Order  on 
Reconsideration,  bidding  credits  of  15 
percent  were  offered  to  entrepreneurs, 
and  25  percent  to  small  businesses.  The 
Commission  now  offers  bidding  credits 
of  25  percent  for  entrepreneurs,  35 
percent  for  small  businesses,  and  45 
percent  for  very  small  businesses.  As 
noted  in  the  Second  Order  on 
Reconsideration,  it  is  difficult  to 
calculate  accurately  the  net  present 
value  of  an  installment  payment  plan 
(which  value  would  depend  on  several 
variables,  including  future  commercial 
interest  rates),  and  the  Commission  does 
not  in  any  event  commit  to  an  exact 
accommodatioD  or  reimbiusement  of  the 
value  of  installment  payments. 
Additionally,  the  adoption  of  a  category 
for  very  small  businesses,  featuring  a 
bidding  credit  higher  than  those  offered 
to  small  businesses  and  entrepreneturs, 
will  serve  as  an  effective  method  of 
leveling  the  competitive  imbalance 
between  those  entities,  as  well  as 
allowing  very  small  businesses  to 
compete  more  effectively  with  large 
entitles.  Since  the  Commission  decided 
not  to  offer  Installment  payments  in 
LMDS,  it  rejected  as  moot  both  the 
suggestion  of  a  deferred  incremental 
repayment  option  and  the  suggestion  of 
a  favorable  interest  rate  for  very  small 
businesses. 

36.  The  Commission  disagreed  with 
the  assmtion  that  small  businesses 
would  require  a  50  percent  bidding 
credit  to  attract  private  financing  in  the 
absence  of  installment  pajonents.  This 
assertion  is  unsupported  and  is  at  odds 
with  the  levels  suggested  by  another 
petitioner  as  being  sufficient  to  attract 
private  financing  without  installment 
payments.  The  levels  of  bidding  credits 
adopted  offisr  a  reasonable 
accommodation  for  the  elimination  of 
installment  payments  and  constitute  a 
reasonable  compromise  between  the 
levels  suggested  In  Lieu  thereof.  Also, 
although  adopting  the  suggestion  of  an 
additional  category  for  very  small 
businesses,  the  Commission  rejected  the 
suggestion  of  a  second  additional 
category  for  entitles  that,  together  with 
controlling  principals  and  affiliates, 
have  average  annual  gross  revenues  for 
the  three  preceding  years  of  not  more 
than  $3  million.  This  suggestion,  which 
was  part  of  an  ex  parte  comment  and 
not  significantly  elucidated,  would 
create,  in  essence,  a  "very,  very  small 
business"  category  that  would  add 
another  layer  of  complexity  with  little 
apparent  countervaiUng  booefit  to 
bidders. 

37.  The  Commission  also  declined  to 
adopt  an  asset  test  to  distinguish 
between  the  small  business  size 
categories.  Assets,  being  potentially 


fluid  and  subject  to  inconsistent 
valuation,  are  generally  less 
ascertainable  than  gross  revenues  or 
numbers  of  employees.  Although  the 
Commission  has  adopted  an  asset  test 
for  eligibility  for  particular  blocks  of 
licenses  in  broadband  PCS  auctions,  it 
has  never  employed  an  asset  test  in  its 
small  business  size  standards.  Nor  does 
the  SBA  employ  an  asset  test  in  its 
business  size  standards,  except  in  the 
context  of  national  and  commercial 
banks,  savings  institutions,  and  credit 
unions  (for  which  asset  reporting 
obligations  exist  for  other  regulatory 
purposes).  13  CFR  §  121.201,  Standard 
Industrial  Classifications  6021-6082 
and  n.7. 

38.  Finally,  the  Commission  declined 
to  further  address  the  qualifications  of 
licensees  that  are  delinquent  or  in 
de&ult  on  FXX  licenses  in  other  services 
for  obtaining  favorable  provisions  for 
the  LMDS  auction.  While  the 
Commission  agrees  that,  as  a  matter  of 

{>olicy,  it  may  be  desirable  to  exclude 
icensees  that  have  defaulted  on  existing 
obligations  Jrom  further  small  business 
provisions,  its  existing  rules  already 
address  this  issue.  An  applicant's 
signature  on  FCC  Form  175  or  its 
electronic  submission  of  that  form 
serves  to  certify  that  the  applicant  is  not 
in  default  on  any  payment  for 
Commission  licenses  (including  down 
payments),  that  it  is  not  delinquent  on 
any  non-tax  debt  owed  to  any  federal 
agency,  and  that  it  is  l^ally, 
technically,  financially  and  otherwise 
qualified  to  bid.  47  CFR  1.2105(a)(2)tx) 
and(v). 

Vm.  Report  to  Congress 

39.  The  Commission  will  enclose  a 
copy  of  the  Second  Order  on 
Reconsideration,  including  this  SFRFA. 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  5 
U.S.C.  801(a)(1)(A).  A  copy  of  the 
Second  Order  on  Reconsideration  and 
this  SFRFA  (or  summary  thereof)  will 
also  be  published  in  the  Federal 
Register  and  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  5 
U.S.C.  604(b). 

DC.  Ordering  Clauses 

40.  Accordingly,  it  is  ordered  that  the 
Petition  for  Partial  Reconsideration  filed 
by  WebCel  Communications,  Inc.,  is 
granted  in  part  and  denied  in  part;  the 
Petition  for  Reconsideration  filed  by 
Cook  Inlet  Region,  Inc..  is  granted  in 
part  and  denied  in  part;  and  the  Petition 
for  Partial  Reconsideration  filed  by 
CellularVision  USA,  Inc..  is  granted  in 
part  and  denied  in  part 


41.  It  is  further  ordered  that  part  101 
of  the  Commission's  Rules  is  amended 
as  set  forth  below. 

42.  It  is  further  ordered  that  the  rule 
changes  made  herein  will  become 
effective  November  17,  1997.  This 
action  is  taken  piu^uant  to  Section  4(i), 
303(r)  and  309(j)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(1),  303(r)  and  309(j). 

43.  It  is  further  ordered  that  the 
Commission  shall  send  a  copy  of  this 
Second  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Snbfects  in  47  CFR  Part  101 

Fixed  microwave  service. 
Federal  Communications  Commiuioa. 
WilUam  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  101  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101— FIXED  MICROWAVE 
SERVICE 

1.  The  authority  citation  continues  to 
read  as  follows: 


r.  47  U.S.C  Sectioiu  154,  303. 

2.  Section  101.1105  is  revised  to  read 
as  follows: 

f  101.1106    SutNTtisskMi  of  payments. 

(a)  Each  applicant  to  participate  in  an 
LMDS  auction  will  be  required  to 
submit  an  upfront  payment  in 
accordance  with  §  1.2106  of  this  chapter 
as  annoimced  by  the  Wireless 
Telecommunications  Bureau  by  Public 
Notice. 

(b)  Winning  bidders  in  LMDS 
auctions  must  submit  a  down  payment 
to  the  Commission  in  an  amoimt 
sufficient  to  bring  their  total  deposits  up 
to  20  percent  of  their  winning  bids 
within  ten  business  days  following  the 
release  of  a  Public  Notice  announcing 
the  close  of  the  auction.  Winning 
bidders  must  pay  the  full  balance  of 
their  winning  bids  within  ten  business 
days  following  the  release  of  a  Public 
Notice  that  the  Commission  is  prepared 
to  award  the  licenses. 

3.  Section  101.1107  is  revised  to  read 
as  folloMTs: 

S  101.1 107    Bidding  credits  for  very  small 
buslnesaea,  small  tNislnesaes  and 
entrepreneurs;  unjust  enrichment 

(a)  A  winning  bidder  that  qualifies  as 
a  very  small  business  or  a  consortium  pf 
very  small  businesses  pursuant  to 
S  101.1112  may  use  a  bidding  credit  of 
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45  percent  to  lower  therost  of  its 
yrinnlng  bid. 

(b)  A  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  pursuant  to  §  101.1112 
may  use  a  bidding  credit  of  35  percent 
to  lower  the  cost  of  its  winning  bid. 

(c)  A  %vinning  bidder  that  qualifies  as 
an  entrepreneur  or  a  consortium  of 
entrepreneurs  piusuant  to  §  101.1112 
may  use  a  bidding  credit  of  25  percent 
to  lower  the  cost  of  its  winning  bid. 

(d)  The  bidding  credits  referenced  in 
paragraphs  (a),  Q>)  and  (c)  of  this  section 
are  not  cumulative. 

(e)  Unjust  enrichment. 

(1)  A  licensee  that  utilizes  a  bidding 
credit,  and  that  during  the  initial  license 
term  seeks  to  assign  or  transfer  control 
of  a  license  to  an  entity  that  does  not 
meet  the  eligibility  crit«ia  for  a  bidding 
credit,  will  be  required  to  reimburse  the 
U.S.  Government  for  the  amount  of  the 
bidding  credit,  plus  interest  based  on 
the  rate  for  ten  year  U.S.  Treastuy 
obligations  applicable  on  the  date  the 
license  is  granted,  as  a  condition  of 
Commission  approval  of  the  ass%nment 
or  transfer.  If,  within  the  initial  term  of 
the  license,  a  licensee  that  utilizes  a 
bidding  credit  seeks  to  assign  or  transfer 
control  of  a  license  to  an  entity  that  is 
eligible  for  a  lower  bidding  credit,  the 
difference  between  the  bidding  credit 
obtained  by  the  assigning  party  and  the 
bidding  credit  for  which  the  acquiring 
party  would  qiialify,  plus  Interest  based 
on  the  rate  for  ten  year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
license  is  granted,  must  be  paid  to  the 
U.S.  Government  as  a  condition  of 
Conunission  approval  of  the  assignment 
or  transfer.  If,  within  the  initial  licwise 
term,  a  licensee  that  utilizes  a  bidding 
credit  seeks  to  make  any  ownership 
change  that  would  result  in  the  licensee 
losing  eligibility  for  a  bidding  credit  (or 
qualifying  for  a  lower  bidding  credit), 
the  amount  of  the  bidding  credit  (or  the 
difiisrence  between  the  bidding  credit 
originally  obtained  and  the  bidding 
credit  for  which  the  restructured 
licensee  would  qualify),  plus  interest 
based  on  the  rate  for  ten  year  U.S. 
Treasury  obligations  applicable  on  the 
date  the  license  is  granted,  must  be  paid 
to  the  U.S.  Government  as  a  condition 
of  Commission  approval  of  the 
ownership  change. 

(2)  The  amoimt  of  payments  made 
pursuant  to  paragraph  (e)(1)  of  this 
section  will  be  reduced  over  time  as 
follows: 

(i)  A  transfer  in  the  first  two  years  of 
the  license  term  will  result  in  a 
forfeiture  of  100  percent  of  the  value  of 
the  bidding  credit  (or  the  difference 
between  the  bidding  credit  obtained  by 
the  original  licensee  and  the  bidding 


credit  for  which  the  post-transfer 
licensee  is  eligible); 

(ii)  In  year  three  of  the  license  term 
the  payment  will  be  75  percent; 

(iii)  In  year  four  of  the  license  term 
the  payment  will  be  50  percent;  and 

(iv)  In  year  five  of  the  license  term  the 
payment  will  be  25  percent,  after  which 
there  wiU  be  no  required  payment 

f  101.1106   [Removed  and  reserved) 

4.  Section  101.1108  is  removed  and 
reserved. 

5.  Section  101.1109  is  revised  to  read 
as  follows: 

f  101.1109    Certificattons,  disclosures, 
records  meintenance  and  audits. 

(a)  Short-form  applications: 
certifications  and  disclosure.  In  addition 
to  certifications  and  disclosures 
required  in  part  1.  subpart  Q,  of  this  * 
chapter,  each  applicant  for  an  LMDS 
licehse  which  qualifies  as  a  very  small 
business,  small  business  or 
entrepreneura  pursuant  to  §  101.1112 
shall  append  the  following  information 
as  an  exhibit  to  its  short-form 
applications  (FCC  Form  175): 

(1)  The  identities  of  the  applicant's 
affiliates  and  controlling  principals;  and 

(2)  The  applicant's  gross  revenues, 
computed  in  accordance  with 
§101.1112. 

(b)  Long-form  applications: 
certifications  and  disclosure.  In  addition 
to  the  requirements  in  §  1.2107  of  this 
chapter,  each  applicant  submitting  a 
long-form  application  for  an  LMDS 
license  and  qualifying  as  a  very  small 
business,  small  business  or  entrepreneur 
pursuant  to  §  101.1112  shall,  in  an 
exhibit  to  its  long-form  application: 

(1)  Disclose  separately  and  in  the 
aggregate  the  gross  revenues,  computed 
in  accordance  with  §  101.1112,  for  each 
of  the  following:  the  applicant,  the 
applicant's  affiliates,  Uu  applicant's 
controlling  principals,  and,  if  a 
consortium  of  very  small  businesses, 
small  businesses  or  entrepreneurs,  the 
members  of  the  consortiiun; 

(2)  List  and  summarize  all  agreements 
or  other  instruments  (with  appropriate 
references  to  specific  provisions  in  the 
text  of  such  agreements  and 
instruments)  that  support  the 
applicant's  eligibility  as  a  very  small 
business,  small  business  or 
entrepreneur,  including  the 
establishment  of  de  facto  and  de  jure 
control;  such  agreements  and 
instruments  include,  but  are  not  limited 
to,  articles  of  incorporation  and  bylaws, 
shareholder  agreements,  voting  or  other 
trust  agreements,  franchise  agreements, 
and  any  other  relevant  agreements 
including  letters  of  intent,  oral  or 
written;  and 


(3)  List  and  summarize  any  investor 
protection  agreements,  Including  rights 
of  firat  refusal,  supermajorify  clauses, 
options,  veto  rights,  and  rights  to  hire 
and  fin  employees  and  to  appoint 
members  to  boards  of  directors  or 
management  committees. 

(c)  Records  maintenance.  All  winning 
bidders  qualifying  as  very  small 
businesses,  small  businesses  or 
entrepreneurs  shall  maintain  at  their 
principal  place  of  business  an  updated 
file  of  ownership,  revenue,  and  asset 
infannation,  including  any  document 
neeeasary  to  establish  eligiUlify  as  a 
very  small  business,  small  biislness  or 
entrepreneur.  Licensees  (and  their 
successors-in-interest)  shall  maintain 
such  files  for  the  term  of  the  license. 
Applicants  that  do  not  obtain  the 
license(s)  for  which  they  applied  shall 
maintain  such  files  until  the  grant  of 
such  license(s)  is  final,  or  one  year  from 
the  date  of  the  filing  of  their  short-form 
application  (FCC  Fonn  175).  whichever 
is  earlier. 

(d)  Audits. 

(1)  Applicants  and  licensees  claiming 
eligibility  as  a  very  small  business, 
small  business  or  entrepreneur  pursuant 
to  $101.1112  shall  be  subject  to  audits 
by  the  Commission.  Selection  for  audit 
may  be  random,  on  information,  or  on 
the  basis  of  other  factors. 

(2)  Consent  to  such  audits  is  part  of 
the  certification  included  in  the  short- 
form  application  (FCC  Form  175).  Such 
consent  shall  include  consent  to  the 
audit  of  the  applicant's  or  licensee's 
books,  dociunents  and  other  material 
(including  accounting  procedures  and 
practices)  regardless  of  form  or  type, 
sufficient  to  confirm  that  such 
applicant's  or  licensee's  representations 
are,  and  remain,  accurate.  Such  consent 
shall  include  inspection  at  all 
reasonable  times  of  the  fecilities,  or 
parts  thereof,  engaged  in  providing  and 
transacting  business,  or  keeping  records 
regarding  licensed  LMDS  service,  and 
shall  also  include  consent  to  the 
interview  of  principals,  employees, 
ctistomers  and  suppliers  of  the 
applicant  or  licensee. 

6.  Section  101.1112  is  revised  to  reed 
as  follows: 

flOl.1112    DeflnWona. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§  101.1101  through 
101.1112,  unless  otherwise  specified  in 
those  sections. 

(b)  Very  small  business.  A  very  small 
business  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  S15 
million. 
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(c)  Small  business.  A  small  business 
is  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  more  than  $15 
million  but  not  more  than  $40  million. 

(d)  Entrepreneur.  An  entrepreneur  is 
an  entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  more  than  $40  million  but  not 
more  than  $75  million. 

(e)  Fat  purposes  of  determining 
whether  an  entity  meets  the  definition 
of  very  snudl  business,  small  business  or 
entreprenetn,  the  gross  revenues  of  the 
applicant,  its  affiliates  and  controlling 
principals  shall  be  considered  on  a 
ciunuiative  basis  and  aggregated. 

(f)  Consortium.  A  consortium  of  very 
small  businesses,  small  businesses  or 
entrepreneurs  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  of  a  very  small  business, 
small  business  or  entrepreneur.  Each 
individual  member  must  establish  its 
eligibility  as  a  very  small  business, 
small  business  or  entrepreneur.  Where 
an  applicant  (or  licensee)  is  a 
consortium  of  very  small  businesses, 
small  businesses  or  entrepreneurs,  the 
gross  revenues  of  each  business  shall 
not  be  aggregated. 

(gj  Gross  revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g.,  cost  of  goods  sold), 
as  evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
most  recently  completed  calendar  years, 
or,  if  audited  financial  statements  were 
not  prepared  on  a  calendar-year  basis, 
for  the  most  recently  completed  fiscal 
years  preceding  the  filing  of  the 
applicant's  short-form  application  (FCC 
Form  175).  If  an  entity  was  not  in 
existence  for  all  or  part  of  the  relevant 
period,  gross  revenues  shall  be 
evidenced  by  the  audited  financial 
statements  of  the  entity's  predecessor- 
in-interest  or,  if  there  is  no  identifiable 
predecessor-in-interest,  unaudited 
financial  statements  certified  by  the 
applicant  as  accurate.  When  an 
applicant  does  not  otherwise  use 
audited  financial  statements,  its  gross 
revenues  may  be  certified  by  its  chief 
financial  officer  or  its  equivalent 

(h)  Affiliate. 

(1)  Basis  for  affiliation.  An  individual 
or  entity  is  an  affiliate  of  an  applicant 
if  such  individiial  or  entity: 

(i)  Directly  or  indirectly  controls  or 
has  the  power  to  control  the  applicant: 


(ii)  Is  directly  or  indirectly  controlled 
by  the  applicant; 

(iii)  Is  directly  or  indirectly  controlled 
by  a  third  party  or  parties  who  also 
control  or  have  the  power  to  control  the 
applicant;  or 

liv)  Has  an  "identity  of  interest"  with 
the  applicant. 

(2)  Nature  of  control  in  determining 
affiliation. 

(i)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  for  paragraph  (h)(2X0-  An 
applicant  owning  50  percent  of  the  voting 
stock  of  another  concern  would  luve 
negative  power  to  control  such  concern  since 
such  party  can  block  any  action  of  the  other 
stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  SO  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Affiliation 
exists  when  the  appUcant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  of  control. 

(ii)  Control  can  arise  through  stock 
o%vnership;  occupancy  of  director, 
officer,  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  key  employee  is  an  employee 
who,  because  of  her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(iii)  Control  can  arise  through 
management  positions  if  the  voting 
stock  is  so  widely  distributed  that  no 
effective  control  can  be  established. 

Example  for  paragraph  (hX2Xiii).  In  a 
corporation  wbere  the  officers  and  directors 
o«im  various  size  blocks  of  stock  totaling  40 
percent  of  the  corporation's  voting  stock,  but 
no  officer  or  director  has  a  block  sufficient 
to  give  him  control  or  the  power  to  control 
and  the  remaining  60  percent  is  widely 
distributed  with  no  individual  stockholder 
having  a  stock  interest  greater  than  10 
percent,  management  has  the  power  to 
control.  If  persons  with  such  management 
control  of  the  other  entity  are  controlling 
principals  of  the  applicant,  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  fomily  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concern,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 


(i)  Spousal  affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  imless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States. 

(ii)  Kinship  affiliatiou.  Inunediate 
family  members  will  be  presumed  to  . 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter ,'brother, 
sister,  fiather-or  mother-in-law,  son-or 
daughter-in-law,  brother-or  sister-in- 
law,  step-father  or  -mother,  step-brother 
or  -sister,  step-son  or  -daughter,  and 
half-brother  or  -sister.  This  presiunption 
may  be  rebutted  by  showing  that 

(A)  The  family  members  are 


(B)  The  family  des  are  remote;  or 

(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example  for  paragraph  (hX^Xii).  A  owns  a 
controlling  interest  in  Corporation  X.  A's 
sister-in-law.  B.  has  a  controlling  interest  in 
an  LMDS  license  application.  Because  A  and 
B  have  a  presumptive  kinship  affiliation,  A's 
interest  in  Corporation  X  is  attributable  to  B, 
and  thus  to  the  applicant,  unless  B  rebuts  the 
presumption  with  the  necessary  showing. 

(4)  Affiliation  through  stock 
ownership. 

(i)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  if  she  owns  or  controls  or  has 
the  power  to  control  50  percent  or  more 
of  its  voting  stock. 

(ii)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  thou^  he  owns,  contn^, 
or  has  the  power  to  control  less  than  50 
percent  of  the  concern's  voting  stock,  if 
the  block  of  stock  she  owns,  controls,  or 
has  the  po%ver  to  control  is  large  as 
compared  with  any  other  outstanding 
block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  the  presiunption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presiunption  may  be  rebutted  by  a 
showing  that  such  control  or  power  to 
control,  in  fact,  does  not  exist 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 


to  merge  (including  agreements  in 

Erindple)  are  generally  considered  to 
ave  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements 
will  generally  be  treated  as  though  the 
rights  held  thereunder  had  been 
exercised.  However,  neither  an  affiliate 
nor  an  applicant  can  use  such  options 
and  debeatures  to  appear  to  terminate 
its  control  over  anoUier  concern  before 
it  actually  does  so. 

Example  1  for  paragraph  (hXS).  If  ccxnpany 
B  holds  an  option  to  purchase  a  controlling 
interest  in  company  A,  which  holds  a 
controlling  interest  in  an  LMDS  apphcant, 
the  situation  is  treated  as  though  company  B 
had  exercised  its  rights  and  had  become 
owner  of  a  controlling  interest  in  comp)any  A. 
The  gross  revenues  of  company  B  must  be 
taken  into  account  in  determining  the  size  of 
the  applicant 

Example  2  for  paragraph  (h)(5).  If  a  large 
company.  BigCo,  holds  70  percent  (70  of  100 
outstanding  shares)  of  the  voting  stock  of 
comfwny  A,  who  holds  a  controlling  interest 
in  an  LMDS  license  applicant,  and  gives  a 
third  party,  SmallCo,  an  option  to  purchase 
50  of  the  70  shares  owned  by  BigCo,  BigCo 
will  be  deemed  to  be  an  affiliate  of  company 
A,  and  thus  the  applicant,  until  SmallCo 
actually  exercises  its  options  to  purchase 
such  shares.  In  order  to  prevent  BigCo  from 
circimiventing  the  intent  of  the  rule,  which 
requires  such  options  to  be  considered  on  a 
fully  diluted  basis,  the  option  is  not 
considered  to  have  present  effect  in  this  case. 

Example  3  for  paragraph  (h)(5).  If  company 
A  has  entered  into  an  agreement  to  merge 
with  company  B  in  the  future,  the  situation 
is  treated  as  though  the  merger  has  taken 
place. 

(6)  Affiliation  under  voting  trusts. 

(i)  Stock  interests  held  in  trust  shall 
be  deemed  controlled  by  any  person  • 
who  holds  or  shares  the  power  to  vote 
such  stock,  to  any  person  who  has  the 
sole  power  to  sell  such  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  at 
wiU. 


(ii)  If  a  trustee  has  a  familial,  pereonal 
or  extra-trust  business  relationship  to 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  the  power  to 
control  a  concwn  in  order  that  such 
concern  or  another  concern  may  meet 
the  Commission's  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Affiuation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  or  the 
management  (or  both)  of  another  entity. 

(8)  Affiliation  through  common 
facilities.  Affiliatimi  generally  arises 
where  one  concern  shares  office  space, 
employees,  or  other  facilities  (or  any 
combination  of  the  foregoing)  with 
another  concern,  p>articularly  where 
such  concerns  are  in  the  same  or  related 
industry  or  field  of  operations,  or  where 
such  concerns  were  formerly  affiliated, 
and  through  these  sharing  arrangements 
one  concern  has  control,  or  potential 
control,  of  the  other  concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential     ^^ 
control. 

(10)  Affiliation  imder  joint  venture 
arrangements.  A  joint  ventiue  for  size 
determination  purposes  is  an 
association  of  concerns  or  individuals 
(or  both),  with  interests  in  any  degree  or 


proportion,  formed  by  contract,  e)qpre8S 
or  implied,  to  engage  in  and  carry  out 
a  single,  specific  business  ventiue  for 
joint  profit  for  which  purpose  they 
combine  their  efforts,  property,  money, 
skill  and  knowledge,  but  not  on  a 
continuing  or  permanent  basis  for 
conducting  business  generally.  The 
determination  whether  an  entity  is  a 
joint  venture  is  based  upon  the  facts  of 
the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  parties  involved.  An 
agreement  to  share  profits/losses 
prop(Htionate  to  each  party's  ^' 

contribution  to  the  business  operati(»  ia 
a  significant  factor  in  determining 
whether  the  business  operation  is  a  joint 
venture. 

(11)  Exclusion  frcHn  affiliation 
coverage.  For  purposes  of  this  section, 
Indian  tribes  or  Alaska  Regional  or 
Village  Corporations  organized  pursuaoj^ 
to  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq.),  or  entities 
owned  and  controlled  by  such  tribes  or 
corporations,  are  not  considered 
affiliates  of  an  applicant  (or  licensee) 
that  is  owned  and  controlled  by  sudi 
tribes,  corporations  or  entities,  and  that 
otherwise  complies  with  the 
requiremoats  of  this  section,  except  that 
gross  revenues  derived  bam  gaming 
activities  conducted  by  affiliated 
entities  piusuant  to  the  Indian  Gaming 
Regulatory  Act  (25  U.S.C.  2701  et  seq.) 
will  be  counted  in  determining  such 
applicant's  (or  licensee's)  compliance 
with  the  financial  requirements  of  this 
section,  unless  such  applicant 
establishes  that  it  will  not  receive  a 
substantial  unfair  competitive  advantage 
because  significant  legal  constraints 
restrict  the  applicant's  ability  to  access 
such  gross  revenues. 

[FR  Doc.  97-^24789  Filed  9-1&-97;  8:45  am] 
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SY:  Federal  Crop  Insurance 
Corporation,  USDA. 
AC1KM:  Advanced  Notice  of  Proposed 
Rul«naking;  Request  for  Comments. 


:  This  notice  announces  a 
public  comment  period  on  the 
Nonstandard  Underwriting 
Classification  System  (NCS)  which  is 
administered  by  the  Federal  Crop 
Insurance  Corporation  (FQC)  in 
conjunction  with  the  Federal  crop 
insurance  program.  The  NCS  program 
compares  an  individual  producer's  crop 
loss  history  with  the  losses  for  the 
producer's  county.  If  the  producer 
exceeds  the  level  of  loss  frequency  and 
severity  set  by  FQC,  the  producer's 
rates  and  coverages  are  adjusted  to  bring 
the  policy  into  line  with  FCIC's 
statutory  mandate  to  implement  an 
actuarially  soimd  crop  insurance 
program.  Concurrently,  the  loss 
histories  for  these  NCS  producers  are 
removed  from  the  accumulated  program 
statistics  which  are  used  to  set  the 
insurance  rates  for  the  remainder  of  the 
policyholder  population.  This  has  the 
effect  of  moderating  rate  increases  for 
the  majority  of  producers  by  making 
high  loss  producers  responsible  for 
paying  more  premium  based  on  their 
individual  risk. 

A  nimiber  of  interested  parties, 
including  producer  groups  and 
insurance  agent  associations,  have 
indicated  that  NCS  does  not  treat 
producers  fairly  and  that  it  does  not 
correctly  identify  those  producers  who 
represent  greater  risk  to  the  crop 
insurance  program  based  on  their 
individual  loss  histories.  These 
comments  have  come  at  a  time  when 
FOC  is  seeking  ways  to  improve  the 
NCS  process  relative  to  reducing  the 


administrative  burden  of  the  program. 
In  its  current  form.  NCS  creates  a 
signiRcant  amount  of  work  to  review 
individual  producers  who  are  selected 
under  the  current  NCS  regulations. 

FQC  is  soliciting  comments 
concerning  improving  NCS  in  a  manner 
consistent  with  the  administration  of  an 
actuarially  sound  crop  insurance 
program. 

BATES:  Submit  comments  on  or  before 
October  17, 1997. 
ADORESSCS:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Claims  and  Underwriting 
Services  Division,  Risk  Management 
Agency,  United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  S.W.,  STOP  0e03,  room  6749- 
S,  Washington,  DC.  20250-0603.  A 
copy  of  each  response  will  be  available 
for  public  inspection  and  copying 
during  regular  business  hours  (7:00  a.m. 
to  4:30  p.m..  Eastern  Time,  at  the  above 
address). 

FOR  FURTHER  MF0RMAT10N  COMTACT: 
Michael  F.  Hand,  Director,  Claims  and 
Underwriting  Services  Division,  Risk 
Management  Agency,  at  the 
Washington,  D.C.  address  listed  above, 
telephone  (202)  720-3439. 

SUPPt-BieirARY  INFORMATION: 

Title:  Nonstandard  Underwriting 
Classification  System.  7  CFR  part  400, 
subpart  O. 

Respondents/Affected  Entities:  Parties 
affected  by  the  NCS  process  and  any 
changes  which  may  occur  as  a  result  of 
this  review  include  producers, 
insurance  companies  reinsured  by  FQC, 
and  insurance  ^ents. 

Abstract:  FQC  is  conducting  a  review 
of  the  NCS  program  to  address  reported 
and  identified  problems  with  the 
process  as  it  currently  exists.  FQC  had 
previously  identified  a  need  to  change 
the  system  consistent  with  a  need  to 
simplify  the  crop  insurance  program  in 
general  and  redtice  the  time  and 
resources  needed  to  administer  NCS 
each  year.  The  goal  was  to  identify 
advances  in  the  availability  of  crop 
insurance  program  data  and  computer 
processing  capabilities  and  use  these 
improvements  to  automate  the  NCS 
process. 

Subsequent  to  the  start  of  the 
automation  improvement  effort,  FCIC 
began  to  receive  comments  regarding 
perceived  problems  with  the  NCS 
selection  process.  For  many  producers 


in  the  Upper  Midwest  and  Southwest, 
1997  was  the  third  year  of  consecutive - 
flooding  or  drought  respectively. 
Producers  who  had  received  crop 
insurance  payments  in  1995  and  1996 
were  concerned  that  the  1997  losses  in 
conjunction  with  any  other  loss  history 
they  had  would  result  in  their  being 
placed  on  NCS.  Combined  mth  the 
increasing  emphasis  being  placed  oa 
crop  instirance  by  lending  institutions, 
some  producers  worried  that  a  sharp 
increase  in  premium  rates  or  adjustment 
to  their  coverage  could  adversely  impact 
their  ability  to  obtain  finaiMung. 
Additional  comments  received  reflected 
concerns  about  the  impact  of  NCS  on 
new  producers  and  other  situations 
which  might  be  viewed  as  being  unCair 
relative  to  the  NCS  selection  process. 

FQC  is  seeking  public  comment  on  a 
range  of  options  being  considered  to 
address  the  above  stated  issues.  These 
options  include  but  are  not  limited  to: 
(a)  Eliminate  the  I^ICS  program 
altogether;  (b)  amend  the  current  NCS 
program  regulations  as  needed  in  order 
to  address  identified  issues  (to  include 
moderation  of  premium  increases  and 
changes  to  recognize  and  exclude 
widespread  disasters.);  (c)  implement  an 
entirely  new  NCS  process  that  would 
segregate  producers  with  excessive  crop 
insurance  losses  and  rate  their  policies 
separate  from  the  mainstream  producer 
population  (proposals  include  the  use  of 
premium  adjustment  tables  to  identify 
excessive  ratios,  using  Actual 
Production  History  (APH)  yield  floors  to 
trigger  higher  premium  rates,  or  other 
means  of  identifying  the  frequency  and 
severity  of  losses);  (d)  maintain  the 
current  NCS  program  and  adjust  the 
process  to  achieve  administrative 
efficiencies  and  assure  fair  and 
equitable  determinations;  and  (e)  place 
a  two  year  moratorium  on  the  current 
regulation  to  delay  adding  any  new  NCS 
selections  until  acceptable  program 
changes  can  be  implemented.  If 
sufficient  consensus  exists,  FQC  would 
consider  implementing  the  revised  NCS 
process  for  the  1999  crop  year. 

Background:  The  NCS  program  was 
implemented  in  1991  in  response  to 
data  analysis  which  showed  that  a 
relatively  small  number  of  crop 
insurance  policyholders  were  receiving 
as  much  as  twenty-eight  (28)  percent  of 
the  indemnities  for  the  period  reviewed. 
The  purpose  of  NCS  was  to  isolate 
producers  with  adverse  loss  experience 
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exceeding  established  limits  and  rate 
them  separately  from  the  rest  of  the 
policyholder  population.  This  concept 
is  consistent  with  other  private  and 
public  insurance  programs  which  have 
the  means  to  identify  participants  with 
high  losses  and  separately  rate  them  for 
the  risk  associated  with  the  losses  they 
have  incurred.  In  1997  25,126>ICS 
listings  appeared  on  counfy  crop 
actuarial  documents.  This  number, 
which  is  less  than  two  percent  of  the 
policyholders  with  active  crop  policies 
in  1996,  includes  producers  no  longer 
actively  engaged  in  Canning,  as  well  as 
duplicate  names  for  those  producers 
who  farm  multiple  crops  or  farm  in 
more  than  one  county.  The  list  does  not 
include  other  persons  who  share  in  the 
crop  with  a  NCS  producer,  but  who  are 
required  to  pay  the  same  NCS  rates  as 
the  listed  producer.  The  primary  benefit 
of  the  NCS  program  is  that  by 
individually  rating  high  loss  producers 
under  this  process,  FQC  is  able  to 
exclude  their  loss  histories  &t>m  the 
premium  rating  formulas.  It  has  been 
estimated  that  on  a  crop  policy  basis, 
this  saves  non-NCS  producers  from  five 
to  nine  percent  on  the  cost  of  their  crop 
insurance  coverage.  It  has  also  been 
estimated  that  if  NCS  were  eliminated, 
the  reintroduction  of  the  loss  history 
into  the  rating  pool  would  result  in 
across  the  board  premiiun  increases  for 
all  non-NCS  producen  of  $50  to  $90  per 
crop  policy  anniudly. 

Under  the  current  NCS  regulations, 
producers  are  selected  for  NCS 
adjustment  if  they  meet  the  following 
criteria: 

(1)  Three  or  more  indenmified  losses 
during  the  NCS  base  period,  (The  base 
period  generally  means  ten  consecutive 
crop  years.  The  base  period  for  1998 
NCS  selections  is  1987-1996  for  most 
crops.) 

(2)  Cumulative  indemnities  exceed 
same  {>eriod  cumulative  premiums  by  at 
least  $1,000. 

(3)  A  premium  has  been  earned  in  at 
least  one  of  the  most  recent  4  crop  yeara 
in  the  base  period.    . 

(4)  The  result  of  dividing  the  number 
of  indemnified  losses  during  the  base 
period  by  the  number  of  years  premium 
is  earned  is  equal  to,  or  greater  than.  .60. 

(5)  Either  of  the  following  apply: 

(a)  The  "Z"  score  (a  reference  loss 
ratio  used  to  ensure  comparability 
between  producers)  equals  2.00  or 
greater;  or 

(b)  Five  or  more  indemnified  losses 
have  occurred  during  the  NCS  base 
period  and  the  cumulative  loss  ratio 
equals  1.50  or  greater. 

The  consecutive  occurrence  of 
widespread  adverse  weather  conditions 
in  the  Upper  Midwest  and  Southwest,  at 


the  same  time  when  changing  U.S.  fiarra 
policy  has  increased  producer's  reliance 
on  crop  insurance,  has  resulted  in  a 
greater  awareness  of  the  NCS  program. 
Some  producera  are  concerned  that  their 
recent  losses  will  be  followed  by 
selection  for  NCS  rate  or  coverage 
adjustments.  This  concern  has  also  been 
echoed  by  producer  organizations  and 
elected  representatives.  FQC  had 
formulated  a  two  tiered  strategy  to  deal 
with  these  concerns.  The  short-term 
plan  was  to  thoroughly  review  the  1998 
NCS  selections  to  enstue  that  producers 
who  had  been  impacted  by  widespread 
disasters  were  not  placed  on  NCS  based 
primarily  on  losses  associated  with  the 
disasters.  For  the  longer  term,  FQC  was 
to  survey  interested  parties  about  NCS 
and  form  a  work  group  to  recommend 
changes  to  the  NCS  program  for  the 
1999  crop  year.  The  survey  was 
completed  and  the  responses  received 
reviewed.  The  work  group  was  not 
formed  because  of  concerns  relating  to 
the  Federal  Advisory  Committee'Act 
Instead,  FQC  has  determined  to  seek 
public  comment  regarding  the  NCS 
process  through  the  Fadtanl  Re^ster 
and  this  notice.  Comments  received  in 
response  to  the  original  survey  will  be 
considered  in  conjunction  with  any 
comments  received  in  response  to  this 
notice. 

ExecutiTe  Order  128S6 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
not  significant  for  the  ptirposes  of 
Executive  Order  12866,  and,  therefore, 
this  rule  has  not  been  reviewed  by 
OMB. 

Signed  in  Washington,  D.Q,  on  September 
12.1997. 

Kaoaatk  D.  AckanaaB, 

Manager,  Fedetxd  Crop  Insurance 

Corporation. 

[FR  Doc.  97-24770  Filed  9-16-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fsdsrsk  Avistion  AdministFBtton 

14  CFR  Psrt  39 

[Dodwl  Na  07-ANE-O6] 

RiN2120-AA64 

AirworthinMS  Dirsctivas;  Prstt  A 
Whitney  JT8D  Seriss  Turtxifsn  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  doctmient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT8D  series  turbo&n  engines, 
that  currently  requires  a  determination 
of  the  utilization  rate  and  coating  type 
of  the  7th.  8th,  9th,  10th,  11th,  and  12th 
stage  high  pressure  compressor  (HPC) 
disks,  and  removal,  inspection  for 
corrosion,  and  recoating  of  those  HPC 
disks  based  on  utilization  rate.  This 
action  would  shorten  the  inspection 
interval  for  certain  low  utilization  disks. 
This  proposal  is  prompted  by  reports  of 
an  additional  uncontained  9th  stage 
HPC  disk  failure  due  to  corrosion 
pitting.  The  actions  specified  by  the 
propcwed  AD  are  intended  to  prevent 
fracture  of  the  HPC  disks,  which  can 
result  in  uncontained  release  of  engine 
fragments,  inflight  engine  shutdown, 
and  airframe  damage. 
DATE:  Comments  must  be  received  by 
November  17, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-05.  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-enginepropO£Ba.dotgov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  400  Main  St,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Bxirlington. 
MA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Cotification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  tax  (781)  238-7199. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  fwrsons  are  invited  to 
piarticipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
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communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-05."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-ANE-05,  12  New 
England  Executive  Park,  BurUngton,  MA 
01803-5299. 

Discussion 

On  September  15,  1994,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  94-20-01, 
Amendment  39-9029  (59  FR  49175, 
September  27,  1994),  applicable  to  Pratt 
&  Whitney  (PW)  JT8D-1,  -lA,  -IB.  -7, 
-7A,  -7B.  -9,  -9A,  -11,  -15,  -15A,  -17. 
-17A,  -17R.  and  -17AR  turbofan 
engines,  to  require  a  record  search, 
initial  and  repetitive  on-wing  and  shop 
inspections  to  detect  corrosion  on  high 
pressure  ccMnpressor  (HPC)  disks,  and 
removal  from  service  of  engines  with 
HPC  disks  corroded  beyond  serviceable 
limits.  That  action  was  prompted  by  an 
investigation  into  an  uncontained  PW 
JT8D  engine  failure  caused  by  severe 
corrosion  on  the  9th  stage  HPC  disk. 
That  condition,  if  not  corrected,  could 
result  in  fractiire  of  the  HPC  disks, 
which  can  result  in  uncontained  release 
of  engine  fragments,  inflight  engine 
shutdown,  and  airframe  damage. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  of  a  Boeing 
737-232  powered  by  JT8D-7B  turbofan 
engines  that  experienced  an 
uncontained  9th  stage  HPC  disk  rupture 
in  December  1995  during  takeoff,  which 
resulted  in  aircraft  damage.  The 


investigation  determined  that  the  9th 
stage  (fi'C  disk  rim  failed  due  to  a 
fatigue  crack  originating  from  a 
corrosion  pit  on  the  forward  surface  of 
the  rim  in  the  bottom  of  a  compressor 
blade  dovetail  slot,  which  propagated  in 
low  cycle  fatigue,  and  eventusJly 
fractured  the  hub.  The  investigation  also 
identified  extensive  corrosion  pitting  in 
multiple  sites  that  were  concentrated  in 
the  outer  web  and  rim  areas  of  the  disk. 

Airworthiness  Directive  94-20-01 
was  published  due  to  a  similar 
uncontained  PW  )T8D  series  9th  stage 
HPC  disk  failure  in  which  corrosion 
pitting  was  a  factor.  The  investigation 
into  this  earlier  Cailure  also  identified 
extensive  corrosion  on  the  failed  9th 
stage  disk  as  well  as  the  dth  and  10th 
stage  disks.  Corrosion  pits  as  deep  as 
0.020  inch  and  0.060  inch  in  diameter 
were  found  in  some  areas  of  the 
ruptured  9th  stage  HPC  disk.  This 
earlier  investigation  concluded  that  PW 
JT8D  HPC  disks  are  more  susceptible  to 
severe  corrosion  when  operating  in  a 
low  utilization  profile.  Low  utilization 
operating  profiles  can  induce  formation 
of  condensation  within  the  engine, 
thereby  promoting  corrosion  scales  and 
pits,  which  adversely  affect  the  disk 
fatigue  lives.  As  a  compounding 
influence,  low  utilization  rates  imply 
longer  on-wing  calendar  intervals  and 
less  fi^uent  engine  shop  visits  and 
module  disassembles. 

This  earlier  investigation  also 
evaluated  the  effectiveness  of  the 
protective  coatings  and  lubricant/anti- 
gallant  films  used  on  the  PW  JT8D  HPC 
disks.  The  FAA  determined  that  varying 
degrees  of  corrosion  resistance  depends 
on  the  type  of  coating.  As  a  result  of  this 
earlier  investigation,  the  FAA  issued  AD 
94-20-01,  requiring  a  record  search  of 
the  service  history  of  the  8th.  9th,  and 
10th  high  pressure  compressor  disks, 
initial  and  repetitive  on-wing  and  shop 
inspections  to  detect  corrosion  on  HPC 
disks,  and  removal  bom  service  of 
engines  with  HPC  disks  corroded 
beyond  serviceable  limits.  The 
inspection  program  of  AD  94-20-01 
accounts  for  the  variability  in  corrosion 
resistance  and  provides  separate  * 
inspection  instructions  and  criteria 
depending  on  the  type  of  protective 
coating  applied. 

This  proposed  AD  would  supersede 
AD  94-20-01  and  require  the  same 
record  search  and  inspection  program 
but  on  a  more  conservative  inspection 
schedule.  The  proposed  AD  would 
require  the  low  utilization  disks, 
regardless  of  the  disk  coating,  to  be 
inspected  at  an  interval  of  7  years  since 
new,  replated,  or  corrosion  inspected 
(YRSNRC)  in  accordance  with  the 
engine  manual.  Currently,  the 


inspection  interval  for  low  utilization 
disks  is  based  on  the  disk  coating  and 
the  maximimi  inspection  interval  ranges 
fit)m  9  to  11  YRSNRC  depending  on  the 
part  number  and  the  type  of  coating. 
The  high  utilization  disk  inspection 
interval  remains  unchanged. 

The  FAA  has  reviewed  and  approved 
the  techniq^l  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  6038, 
Revision  5,  dated  August  17,  1994,  that 
describes  on-wing  and  shop  inspections 
to  detect  corrosion  on  HPC  disks,  and 
removal  from  service  of  HPC  disks 
corroded  beyond  serviceable  limits. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-20-01  to  shorten  the 
inspection  interval  for  certain  low 
utilization  disks. 

There  are  approximately  11,119 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimated 
that  6,815  engines  installed  on  aircraft 
of  U.S.  registry  were  affected  by  AD  94- 
20-01.  and  2  work  hours  would  be 
necessary  to  determine  the  utilization 
rate  and  type  of  surface  treatment.  Based 
on  domestic  fleet-wide  data,  the  FAA 
estimated  that  approximately  8.7%  or 
593  engines  were  considered  to  have 
low  utilization  rates.  Approximately  8.6 
work  hours  would  be  required  to 
remove  these  engines  ftora  the  aircraft, 
500  work  hours  to  tear  down,  deblade, 
and  to  reassemble  the  engine,  and  8.6 
work  hours  to  reinstall  the  reassembled 
engines.  The  FAA  estimated  69%  of  the 
removed  engines  would  require 
scrapping  the  disks.  The  FAA  assimied 
that  three  disks  per  engine  may  require 
replacement,  and  the  cost  of  a  new  disk 
would  be  approximately  $7,000.  The 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  AD  94-20-01  on  U.S. 
operators  was  estimated  to  be 
$14,279,542.  The  cost  increase  between 
AD  94-20-01  and  this  proposed  AD  is 
based  on  the  increased  inspections  of 
some  low  utilization  disks.  The  FAA 
estimates  31%  of  the  low  utilization 
disks  would  require  an  additional 
inspection.  The  cost  of  these  additional 
inspections  is  estimated  to  be 
$4,426,658. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Spates,  on  the  relationship 
betv  een  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  ot  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  C7R  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposed  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antkority:  49  U.S.C  10e(g).  40113, 44701. 

fat.13    [Amsndsd] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9029  (59  FR 
49175,  September  27, 1994)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Pratt  ft  WUtnay:  Docket  No.  97-ANE-05. 
Supersedes  AD  94-20-01.  Amendment 
39-9029. 

Applicability:  Pratt  ft  Whitney  (PW)  ]T8D- 
1.  -lA,  -IB,  -7.  -7  A.  -7B,  -%,  -9A,  -11,  -15. 
-15A.  -17.  -17A,  -17R.  and  -17AR  tuifooCBO 
engines  installed  on  but  not  limited  to  Boeing 
737  and  727  series,  and  McDonnell  Douglas 
DC-9  series  aircraft 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (i) 
of  this  AD.  The  request  should  include  ap 
assessment  of  the  eCfect  of  the  modification, 
alteration,  or  repair  on  the  unsafis  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  tiie 


request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  high  pressure 
compressor  (HPC)  disks,  which  can  result  in 
uncontained  release  of  engine  fragments, 
inflight  engine  shutdown,  and  airframe 
damage,  accomplish  the  following: 

(a)  Within  four  months  of  the  effsctive  date 
of  this  AD,  determine  the  fleet  and  sub-fleet 
average  engine  utilization  rate  for  the  12 
months  of  ofMrations  prior  to  August  17. 
1994,  the  issue  date  of  PW  Alert  Service 
Bulletin  (ASB)  No.  6038.  Revision  5,  in 
accordance  with  paragraph  2.  A  of  PW  ASB 
No.  6038.  Revision  5,  dated  August  17,  1994. 

(1)  For  fleet  or  sub-fleet  average  utilization 
rotes  that  are  equal  to  or  greater  than  1,300 
hours  per  year,  and  equal  to  or  greater  than 
900  cycles  per  year,  perform  the  following: 

(i)  For  engines  or  stage  7  through  stage  12 
HPC  disks  that  were  added  to  a  fleet  or 
•ubfleet  after  November  28,1994,  and  that 
were  previously  designated  as  low  utilization 
disks  in  accordance  with  PW  ASB  No.  6038, 
Revision  5,  dated  August  17, 1994,  comply 
with  the  requirements  of  paragraph  id)  of  this 
AD. 

(ii)  Designate  all  other  stage  7  through  stage 
12  HPC  disks  as  high  utilization  disks  and 
comply  with  the  requirements  of  paragraph 
(b)  of  this  AD. 

(2)  For  fleet  or  sub-fleet  average  utilization 
rates  that  are  less  than  1,300  hours  per  year 
or  less  than  900  cycles  per  year,  within  four 
months  after  the  effiective  date  of  this  AD, 
determine  the  utilization  rate  for  each  stage 
7  tluough  stage  12  HPC  disk  in  accordance 
writh  paragraph  2.B.(1)  of  PW  ASB  No.  6038, 
Revision  5,  dated  August  17, 1994. 

(i)  For  each  stage  7  through  stage  12  HPC 
disk  with  an  initial  utilization  rate  equal  to 
or  greater  than  1.300  hours  per  year,  and 
equal  to  or  greater  than  900  cycles  per  year, 
designate  this  disk  as  a  high  utilization  disk 
and  inspect  in  accordance  with  paragraph  (c) 
oftiusAD. 

(ii)  fat  each  stage  7  through  stage  12  HPC 
disk  Mrith  an  initial  utilization  rate  less  than 
1,300  hours  per  year  or  less  than  900  cycles 
per  year,  designate  this  disk  as  a  low 
utilization  disk  and  iiupect  in  accordance 
with  paragraph  (d)  of  this  AD. 

(iii)  For  each  stage  7  through  stage  12  HPC 
disk  with  an  unknown  initial  utilization  rate, 
designate  this  disk  as  a  low  utilization  disk 
and  inspect  in  accordance  writh  paragraph  (d) 
of  this  AD. 

Note  2:  Once  a  disk  is  designated  as  tow 
utilization,  then  it  must  retain  this 
designation  for  the  life  of  the  disk  or  until 
recoated. 

(iv)  For  recoated  or  new  disks,  designate 
this  disk  as  a  high  utilization  disk  and 
inspect  in  accordance  with  paragraph  (c)  of 
tiiisAD. 

(b)  For  high  average  utilization  fleets  and 
sub-fleets,  excluding  those  disks  identified  in 
paragraph  (aKl)(i)  of  this  AD,  perform  the 
following  for  each  stage  7  through  stage  12 
HPC  disk  in  that  fleet  or  sub-fleet: 

(1)  Inspect,  and  recoat  or  replace  if 
necessary,  at  the  next  part  accessibility  of  the 
disk,  in  accordance  with  paragraph  2.D.(l)(b) 


and  Chart  A  of  PW  ASB  No.  6038.  Revision 
5,  dated  August  17.  1994. 

(2)  Recalculate  the  fleet  or  sub-fleet  average 
utilization  rate  at  12  month  intervals  after  the 
previous  date  of  utilization  determination  in 
accordance  with  paragraph  2.B  of  FW  ASB 
No.  6038,  Revision  5,  dated  August  17. 1994. 

(i)  For  fleet  or  sub-fleet  average  utilization 
rates  that  are  equal  to  or  greater  than  1,300 
hours  per  year,  and  equal  to  or  greater  than 
900  cycles  per  year,  continue  to  designate  all 
stage  7  through  stage  12  HPC  disks  as  high 
utilization  disks  and  comply  with  the 
requirements  of  paragraph  (h)  of  this  AD. 

(ii)  For  fleet  or  sub-fleet  average  utilization 
rates  that  are  less  than  1.300  hours  per  year 
or  less  than  900  cycles  per  year,  within  four 
months  of  compliance  with  paragraph  (b)(2) 
of  this  AD.  determine  the  utilization  rate  far 
each  stage  7  through  stage  12  HPC  disk  in 
accordance  with  paragraph  2.8.(1)  of  PW 
ASB  Na  6038,  Revision  5,  dated  August  17, 
1994,  as  follows: 

(A)  For  each  stage  7  through  stage  12  HPC 
disk  with  a  utilization  rate  equal  to  or  greater 
than  1.300  houn  per  year,  and  equal  to  or 
greater  than  900  cycles  per  year,  designate 
this  disk  as  a  high  utilization  disk  and 
inspect  in  accordance  with  paragraph  (c)  of 
this  AD. 

(B)  For  each  stage  7  through  stage  12  HPC 
disk  with  a  utilization  rate  less  than  1300 
hours  per  year  or  less  than  900  cycles  per 
year,  designate  this  disk  as  a  low  utilizatioo 
disk  and  inspect  in  accordance  with 
parograph  (d)  of  this  AD. 

(C)  For  each  stage  7  through  stage  12  HPC 
disk  with  an  unknown  utilization  rate, 
designate  this  disk  as  a  low  utilization  disk 
and  inspect  in  ^rrnrAmnr^  with  paragraph  (d) 
of  this  AD. 

Note  3:  Once  a  disk  is  designated  as  low 
utilization,  then  it  must  retain  this 
designation  for  the  life  of  tlie  disk  at  until 
recoated. 

(c)  For  high  utilization  stage  7  through 
Bt^  12  HPC  disks,  perform  the  follo«ving: 

(1)  hispect  and  recoat  or  replace  if 
necessary,  at  the  next  part  accessibiUty  of  the 
disk,  in  accordance  with  paragraph  2.D.(l)(b) 
and  Chart  A  of  PW  ASB  No.  6038,  Revision 
5,  dated  August  17. 1994. 

(2)  Calculate  the  disk  utilization  rate  at  12 
month  intervals  after  the  previous  data  of 
utilization  determination,  or  after  installation 
of  new  or  recoated  disks,  in  accordance  with 
paragraph  2.B.(3)  of  PW  ASB  No.  6038. 
Revision  5,  dated  August  17, 1994. 

(i)  For  stage  7  tiiroiuh  stege  12  HPC  disks 
designated  as  high  utilization  in  accordance 
with  (c)(2),  comply  with  the  requirements  of 
paragraph  (c)(1)  of  this  AD. 

(ii)  For  stage  7  through  stage  12  HPC  disks 
designated  as  low  utilization  in  accordance 
with  (c)(2),  comply  with  the  requirements  of 
paragraph  (d)  of  this  AD. 

(d)  For  low  utilization  stage  7  through  stage 
12  HPC  disks,  perform  the  following: 

(1)  For  Nickel  Cadmium  coated  disks  listed 
by  Part  Number  (P/N)  in  Chart  B  of  PW  ASB 
No.  6038,  Revision  5,  dated  August  17, 1994, 
and  Alaminide  coated  disks  listed  by  P/N  in 
Chart  C  of  PW  ASB  6038,  Revision  5.  dated 
August  17, 1994,  inspect,  and  recoat  or 
remove  ht>m  service  in  accordance  with  PW 
)T8D  Engine  Manual,  P/N  481672,  at  the  time 
mtervols  specified  in  Table  A  of  this  AD. 
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(2)  For  Nickel  Cadmium  coated  di«ks  listed 
by  P/N  in  Chart  C  of  PW  ASB  No.  6038, 
Revision  5,  dated  August  17. 1994,  inspect 
and  recoat  or  remove  &om  service  in 
accordance  with  PW  JTSD  Engine  Manual,  P/ 
N  481672,  at  the  time  intervals  specified  in 
Table  B  of  this  AD. 

(3)  For  Aluminide  coated  disks  listed  by  P/ 
N  in  Chart  B  of  PW  ASB  No.  6038,  Revision 
5,  dated  August  17,  1994.  inspect  and  recoat 
or  remove  from  service  in  accordance  with 
PW  JTSD  Engine  Manual,  P/N  481672,  at  the 
time  intervals  specified  in  Table  C  of  this  AD. 

Table  A.— Inspection  Interval  for 
Low    Utilization    Disks    NiCad 

COATED  DISKS  FROM  CHART  B  OF 
PW  ASB  No.   6038,   REVISMDN  5, 

DATED  August  17,  1994.  and 
Aluminide  coated  disks  from 
Chart  C  of  PW  ASB  No.  6038. 
Revision  5,  dated  August  17, 
1994 


Years  since  new,  re- 
jjjaled  Of  cofTosioo  in- 
spected (YRSNRC) 
per  engine  manual 


Less  than  or  equal  to 
5.0  YRSNRC. 

Greater  ttian  5.0  but 
less  than  or  equal 
to  6  YRSNRC. 

Greater  than  6  but 
less  than  or  equal 
to  7  YRSNRC. 

Greater  than  7  but 
less  than  or  equal 
to  8  YRSNRC. 

Greater  than  8  but 
less  ttian  or  equal 
to  9  YRSNC. 

Greater  than  9  but 
less  than  or  equal 
to  10  YRSNRC. 

Greater  ttian  10  years 


Remove  to  inspect 
and  recoat  or  replace 


By  7  YRSNRC. 

Within  24  months  oi 

the  effective  date  of 

this  AD. 
Within  1 8  months  of 

the  effective  date  of 

this  AD. 
Within  15  months  of 

the  effective  dale  of 

this  AD. 
Within  12  months  of 

tf>e  effective  date  of 

this  AD. 
Before  reaching  10 

YRSNRC. 

Before  further  flight. 


Table  B.— Inspection  Interval  for 
Low  Utilization  Disks  NiCad 
coated  disks  from  chart  c  of 

PW  ASB   No.   6038.   REVISK)N  5. 

DATED  August  7, 1994. 


Years  since  new,  re- 

plated  or  corrosion  in- 

Remove to  inspect 

spected  (YRSNRC) 

and  recoat  or  replace 

per  engine  manual 

Less  than  or  equal  to 

By  7  YRSNRC. 

5.0  YRSNRC. 

Greater  than  5.0  but 

Within  24  months  of 

less  than  or  equal 

the  effective  date  of 

to  6  YRSNRC. 

this  AD. 

Greater  than  6  but 

Within  21  months  of 

less  than  or  equal 

the  effective  date  of 

to  7  YRSNRC. 

this  AD. 

Greater  than  7  but 

Wrthin  1 8  months  of 

less  than  or  equal 

the  effectrve  date  of 

to  8  YRSNRC. 

this  AD. 

Greater  than  8  but 

Within  15  months  of 

less  than  or  equal 

the  effective  date  of 

to  9  YRSNC. 

this  AD. 

Table  B. — Inspection  Interval  for 
Low    Utilization    Disks    NiCad 

COATED   DISKS   FROM   CHART   C  OF 
PW  ASB   NO.   6038.   REVISION   5. 

DATED  August  7.  1994.— Cofitirv 
ued 


Years  since  new,  re- 

plated  or  corrosion  in- 

Remove to  inspect 

spected  (YRSNRC) 

and  recoat  or  replace 

per  engine  manual 

Greater  than  9  but 

Within  12monlhsof 

less  than  or  equal 

the  effective  date  of 

to  10  YRSNRC. 

this  AD. 

Greater  than  10  but 

Before  reaching  1 1 

less  than  or  equal 

YRSNRC. 

to  1 1  YRSNRC. 

Greater  tttan  1 1  years 

Before  further  flight. 

Table  C— Inspectkdn  Interval  for 
Low  Utilizatk)n  Disks  Aluminide 

COATED  DISKS  FROM  CHART  B  OF 
PW  ASB  No.  6038.  REVISION  5, 
DATED  August  17, 1994. 


Years  since  new.  re- 

plated  or  corrosion  in- 

Remove to  inspect 

spected  (YRSNRC) 

and  recoat  or  replace 

per  engine  manual 

Less  than  or  equal  to 

By  7  YRSNRC. 

5.0  YRSNRC. 

Greater  than  5.0  but 

Within  24  months  of 

less  than  or  equal 

the  effective  date  of 

to  6  YRSNRC. 

this  AD. 

Greater  than  6  but 

Within  18  months  of 

less  than  or  equal 

the  effective  date  of 

to  7  YRSNRC. 

this  AD. 

Greater  than  7  but 

Within  12  months  of 

less  than  or  equal 

the  effective  date  of 

to  8  YRSNRC. 

this  AD. 

Greater  than  8  but 

Before  reaching  9 

less  than  or  equal 

YRSNRC. 

to  9  YRSNC. 

Greater  than  9  years 

Before  further  flight. 

(e)  For  stage  7  through  stage  12  HPC  disks 
that  have  been  recoated  in  accordance  with 
paragraphs  (b)(1).  (c)(1).  or  (d)(1)  of  this  AD, 
designate  these  disks  as  high  utilizatioa and 
perform  the  following: 

(1)  For  disks  installed  in  an  engine  that  is 
part  of  a  high  utilization  fleet,  comply  with 
the  requirements  of  paragraph  (b)  of  this  AD. 

(2)  For  disks  installed  in  an  engine  that  is 
part  of  a  low  utilization  fleet,  comply  with 
the  requirements  of  paragraph  (c)  of  this  AD. 

(f)  For  the  purjiose  of  this  AD,  recoat  of  an 
HPC  disk  is  defined  as  removal  and 
application  of  new  plating  or  coating  in 
accordance  with  Sections  72-36—41,  Repair 
02;  72-36-42.  Repair  02;  72-3&-43,  Repair 
03;  72-36-44.  Repair  03;  72-36-45,  Repair 
03;  or  72-36-46,  Repair  03,  as  applicable,  of 
PW  JTSD  Engine  Manual  P/N  481672. 

(g)  For  the  purpose  of  this  AD,  part 
accessibility  is  defined  as  the  removal  of  the 
disk  from  the  engine  and  deblading  of  that 
disk. 

(h)  For  the  purpose  of  this  AD,  a  sub-fleet 
is  defined  as  any  individual  aircraft  or  any 
portion  of  an  operator's  fleet  that  operates  in 
a  separate  and  unique  route  structure. 


characterized  by  diffierent  flight  lengths, 
frequencies,  or  geographic  location. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  OfBce.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

())  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airoafl  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
September  10. 1997. 

Mark  C  FnliiMr. 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-24799  Filed  9-16-97;  8:45  am] 
aiujNO  cooE  4ei<>-i>-u 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  295 

[Docket  No.  970622201-7201-^] 

RIN0093-AB44 

Advanced  Tachnology  Program 

AQENCY:  National  Institute  of  Standards 
and  Technology,  Technology 
Administration.  Ck)mnierce. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

summary:  The  National  Institute  of 
Standards  and  Technology  requests 
comments  on  proposed  revisions  to  the 
regulations  which  implement  the 
Advanced  Technology  Program  (ATP), 
found  at  part  295  of  title  15  of  the  Code 
of  Federal  Regulations.  Major  changes 
proposed  today  include  an  increase  in 
the  cost-sharing  requirement  for  large 
companies  applying  as  single  proposers 
in  future  competitions;  modification  of 
the  ATP  evaluation  criteria  for  project 
selection  to  place  greater  emphasis  on 
joint  ventures  and  consortia  with  a 
broad  range  of  participants;  and  changes 
in  the  valuation  of  transfers  between 
separately-owned  joint  venture 
members  and  applies  to  transfers  of 
goods,  including  computer  software, 
and  services  provided  by  the  transferor 
related  to  the  maintenance  of  those 
goods,  when  those  goods  or  services  are 
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transferred  from  one  joint  venture 
member  to  other  separately-owned  joint 
venture  members.  These  changes 
strengthen  the  fundamental  mission  of 
the  ATP:  for  Government  to  work  in 
partnership  with  industry  to  foster  the 
development  and  broad  dissemination 
of  challenging,  high-risk  technologies 
that  offer  the  potential  for  sig-  ificant. 
broad-based  economic  benefits  for  the 
nation. 

DATES:  Comments  on  the  proposed 
program  must  be  received  no  later  than 
October  17, 1997. 

ADDRESSES:  Comments  on  the  proposed 
program  must  be  submitted  in  writing 
to:  Advanced  Technology  Program  Rule 
Comments.  National  Institute  of 
Standards  and  Technology,  Room  A333, 
Administration  Building,  Gaithersbuig. 
MD  20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  receive  additional  program 
information,  contact  Barbara  Lambis  at 
(301)  975^447. 

SUPP1.EMENTARY  INFORMATION:  In  a 
statement  to  Congress  in  March  of  1997, 
Secretary  of  Commerce  William  M. 
Daley  annoimced  a  Departmental  study 
of  several  issues  raised  by  Members  of 
Congress  and  others  concerning  the 
pohcies  and  procedures  of  the  ATP.  The 
study  was  designed  to  make 
recommendations  for  possible  changes 
to  improve  the  effectiveness  of  the 
program.  Following  issuance  of  a  30-day 
notice  of  opportunity  for  public 
comment  on  ways  to  improve  the 
operation  of  the  ATP,  recommendations 
for  possible  changes  were  made  to 
improve  the  effectiveness  of  the 
program. 

In  order  to  implement  the 
recommendations  and  the  decisions  of 
Secretary  Daley,  the  National  Institute  of 
Standards  and  Technology  is  today 
proposing  changes  to  the  operating 
procedures  of  the  Advanced  Technology 
Program  found  at  part  295  of  title  15  of 
the  Code  of  Federal  Regulations.  These 
changes  strengthen  the  fundamental 
mission  of  the  ATP:  For  Government  to 
work  in  partnership  with  industry  to 
foster  the  development  and  broad 
dissemination  of  challenging,  high-risk 
technologies  that  offer  the  potential  for 
significant,  broad-based  economic 
benefits  for  the  nation.  Such  a  unique 
government-industry  research 
partnership  fosters  the  acceleratioa  not 
only  of  dramatic  gains  in  existing 
industries,  but  also  acceleration  of  the 
development  of  emerging  or  enabling 
technologies  leading  to  revolutionary 
new  products,  industrial  processes  and 
services  for  the  world's  markets  and 
work  to  spawn  industries  of  the  21st 
century.  Furthermore,  the  (Hoposed 


changes  also  ensure  that  the 
fundamental  strengths  of  the  ATP 
remain  unchanged,  especially  the 
requirement  that  the  ATP  continue  to  be 
a  wholly  merit-driven  program  based  on 
peer  review.  These  changes  are  reflected 
in  proposed  amendments  to  the 
regulation  contained  in  this  Notice: 

•  Proposed  revised  section  295.32(b) 
increases  the  cost-sharing  requirement 
for  large  companies  applying  as  single 
proposers  in  future  competitions.  "Large 
businesses"  as  the  term  is  proposed  to 
be  defined  in  the  revised  Sec.  295.2(k). 
are  proposed  to  cost-share  at  a 
minimum  of  60  percent.  This  change  is 
proposed  to  provide  an  incentive  for 
large  companies  to  participate  in  joint 
venttires  and  to  guarantee  that  large 
companies  pay  a  majority  of  total 
project  costs. 

•  The  term  "large  business"  is 
proposed  to  be  defined  as  including  any 
business,  including  any  parent  company 
and  related  subsidiaries,  having 
revenues  in  excess  of  the  amount 
published  by  ATP  in  the  relevant 
annual  notice  of  availability  of  hinds.  In 
establishing  this  amount.  ATP  may 
consider  the  dollar  value  of  the  total 
revenues  of  the  500th  company  in 
Fortune  Magazine's  Fortune  500  listing. 
This  is  a  response  to  a  perceived  need 
to  eliminate  the  problem  of 
imintentionally  disadvantaging 
thousands  of  medium-sized  firms  of 
limited  resources.  The  new  definition 
provides  for  a  simple,  unambiguous  and 
relatively  effective  measure  of  size. 

•  The  ATP  evaluation  criteria  for 
project  selection  are  proposed  to  be 
modified  to:  (1)  place  greater  emphasis 
on  joint  ventures  and  consortia  with  a 
broad  range  of  participants:  and  (2) 
better  define  the  multi-step  selection 
process  based  on  all  of  the  criteria  in 
Sec.  295.6.  these  proposed  changes 
reaffirm  ATP's  increased  emphasis  on 
partnerships  as  part  of  the  ATP's  overall 
goals.  Further,  these  changes  will 
encourage  joint  ventures  and  consortia 
that  team  large  companies  with  smaller 
companies  and  other  technology 
resources,  such  as  imiversities  and 
federal  laboratories,  and  will  create  new 
relationships  among  small  and  large 
companies  to  develop  new  technologies 
and  bring  them  to  commercialization. 
•  A  new  rule  is  proposed  regarding 
the  valuation  of  transfers  between 
separately-owned  joint  ventiue 
members  and  applies  to  transfers  of 
goods,  including  computer  software, 
and  services  provided  by  the  transferor 
related  to  the  maintenance  of  those 
goods,  when  those  goods  or  services  are 
transferred  from  one  joint  venture 
member  to  other  separately-owned  joint 
venture  members.  "This  proposal    . 


resulted  from  negotiations  between  the 
Department  of  Commerce's  Inspectq;r 
General  and  ATP  concerning  the 
valuation  of  transfers  of  certain  goods 
and  services  within  joint  ventures.  This 
proposal  appears  in  Sec.  295.25. 

•  Also,  a  number  of  administrative 
and  clerical  changes  are  proposed  to  be 
implemented  to  Part  295  ftjr  consistency 
and  clarity. 

Request  for  Comments 

The  National  Institute  of  Standards 
and  Technology  requests  comments  on 
the  draft  revisions  to  regulations  found 
at  15  CFR  part  295,  implementing  the 
Advanced  Technology  Program,  which 
are  included  in  this  notice.  Persons 
interested  in  commenting  on  the 
proposed  program  should  submit  their  • 
comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  aid  copying  in 
the  Commerce  Department's  Central 
Reference  and  Records  Inspection 
Facility,  Herbert  Hoover  Building,  Room 
6020,  14th  Street  between  E  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

Additional  Informatioo 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy.  Small 
Business  Administration,  that  this  rule. 
if  promulgated,  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  (5 
U.S.C.  605(b)).  This  is  because  there  are 
only  a  small  number  of  awardees  and 
thus  only  a  small  number  of  awards  will 
be  given  to  small  businesses. 
Specifically,  based  on  past  experience 
and  currently  foreseen  budgets,  the  ATP 
would  expect  to  receive  only  a  few 
htmdred  proposals  aimually  from  small 
businesses,  and  from  these,  to  make 
under  100  awards.  The  program  is 
entirely  volimtary  for  the  participants 
that  seek  funding. 
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Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  fiailure  to  comply 
with  a  collection-of- information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
unless  that  collection  of  information 
displays  a  currently  valid  OfBce  of 
Management  and  Budget  (OMB)  control 
number. 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
PaperwoA  Reduction  Act.  The 
collection  of  information  requirement 
applies  to  posons  seeking  financial 
assistance  under  the  Advanced 
Technology  Program  as  well  as 
reporting  requirements  if  financial 
assistance  is  granted.  The  collection  of 
information  requirement  contained  in 
the  proposed  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3507  of  the 
Paperwork  Reduction  Act.  The  public 
reporting  burden  per  respondent  for  the 
collection  of  information  contained  in 
this  rule  is  estimated  to  range  between 
20  and  30  hours  per  submission  and  3 
hours  annually  for  recipients  of 
financial  assistance  to  provide 
monitoring  reports.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Comments  are  requested  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  NIST's  burden 
estimate;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503  (Attn:  Desk 
Officer  for  NIST);  and  to  Barbara 
Lambis,  Room  A333,  Administration 
Building,  National  Institute  of  Standards 
and  Technology.  Gaithersburg.  MD 
20899. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affiact 
the  quality  of  the  human  environment 
Therefore,  an  environmental  assessment 


or  Environmental  Impacrt  Statement  is 
not  required  to  be  prepared  under  the 
Natioiud  Enviroimiental  Policy  Act  of 
1969. 

Executive  Order  12372 

Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  does  not  apply  to  this 
program. 

Liat  of  Subjects  in  15  CFR  Part  295 

Inventions  and  patents,  Laboratories, 
Research.  Science  and  Technology, 
Scientists. 

Dated:  September  12. 1997. 

Director.  Program  Office. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  15,  part  295  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  296-AOVANCEO  TECHNOLOGY 
PROGRAM 

1.  The  authority  citation  for  part  295 
continues  to  read  as  follows: 

Authority:  15  U.S.C  278n. 

2.  Section  295.1  is  revised  to  read  as 
follows: 

§296.1    Pufpoee. 

(a)  The  purpose  of  the  Advanced 
Technology  Program  (ATP)  is  to  assist 
United  States  businesses  to  carry  out 
research  and  development  on  high  risk, 
high  pay-off.  emerging  and  enabling 
technologies.  These  technologies  are: 

(1)  Hi^  risk,  because  the  technical 
challenges  make  success  uncertain; 

(2)  Hi^  pay-off,  because  when 
applied,  they  offer  significant  benefits  to 
the  U.S.  economy;  and 

(3)  Emerging  and  enabling,  because 
they  offer  wide  breadth  of  potential 
application  and  form  an  important 
technical  basis  for  future  commercial 
applications. 

(b)  These  rules  prescribe  policies  and 
procedures  for  the  award  of  cooperative 
agreements  under  the  advanced 
Technology  Program  in  order  to  ensure 
the  fair  treatment  of  all  proposals.  While 
the  Advanced  Technology  Program  is 
authorized  to  enter  into  grants, 
cooperative  agreements,  and  contracts  to 
carry  out  its  mission,  these  r\iles  address 
only  the  award  of  cooperative 
agreements.  The  Program  employs 
cooperative  agreements  rather  than 
grants  because  such  agreements  allow 
ATP  to  exercise  appropriate 
management  oversight  of  projects  and 
also  to  link  ATP-funded  projects  to 
ongoing  R&D  at  the  National  Institute  of 
Standards  and  Technology  wherever 
such  linkage  would  increase  the 
likelihood  of  success  of  the  project 


(c)  In  carrying  out  this  rule,  the 
Program  endeavors  to  put  more 
emphasis  on  joint  ventures  and 
consortia  with  a  broad  range  of 
participants,  including  large  companiei 
and  less  emphasis  on  support  of 
individual  large  companies. 

3.  Section  295.2(c)  is  revised  to  read 
as  follows: 

1296.2    DaflnMons. 


(c)  The  term  "direct  costs"  means 
costs  that  can  be  identified  readily  with 
activities  carried  out  in  support  of  a 
particular  final  objective.  A  cost  may 
not  be  allocated  to  an  award  as  a  direct 
cost  if  any  other  cost  incurred  for  the 
same  purpose  in  like  circumstances  has 
been  assigned  to  an  award  as  an  indirect 
cost.  Because  of  the  diverse 
characteristics  and  accounting  practices 
of  different  organizations,  it  is  not 
possible  to  specify  the  types  of  costs 
which  may  be  classified  as  direct  costs 
in  all  situations.  However,  typical  direct 
costs  could  include  salaries  of  personnel 
working  on  the  ATP  project  and 
associated  reasonable  fringe  benefits 
such  as  medical  insurance.  Direct  costs 
might  also  include  supplies  and 
materials,  special  equipment  required 
specifically  for  the  ATP  project,  and 
travel  associated  with  the  ATP  project 
ATP  shall  determine  the  allowability  of 
direct  costs  in  accordance  with 
applicable  Federal  cost  principles. 

4.  Section  295.2  is  further  amended 
by  removing  paragraph  (e), 
redesignating  paragraphs  (f)  through  (k) 
as  paragraphs  (e)  through  (j).  removing 
paragraph  (n),  redesignating  paragraphs 
(o)  t^t)ugh  (r)  as  paragraphs  (n)  through 
(q).  and  adding  new  paragraph  (k)  to 
read  as  follows: 

f296.2    DeflnMons. 

•         «        •         •        • 

(k)  The  term  "large  business"  for  a 
particular  ATP  competition  means  any 
business,  including  any  parent  company 
and  related  subsidiaries,  having 
revenues  in  excess  of  the  amoimt 
published  by  ATP  in  the  relevant 
anniiAl  notice  of  availability  of  funds 
required  by  §  295.7(a).  In  establishing 
this  amount,  ATP  may  consider  the 
dollar  value  of  the  total  revenues  of  the 
500th  company  in  Fortime  Magazine's 
Fortune  500  listing. 

5.  The  newly  designated  §  295.2(g)  is 
revised  to  read  as  follows: 

1296.2    DaOnitlone. 


(g)  The  term  "indirect  costs"  means 
those  costs  incurred  for  common  or  joint 
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objectives  that  cannot  be  readily 
identified  with  activities  carried  out  in 
support  of  a  particular  final  objective.  A 
cost  may  not  be  allocated  to  an  award 
as  an  indirect  cost  if  any  other  cost 
incurred  for  the  same  purpose  in  like 
circumstances  has  been  assigned  to  an 
award  as  a  direct  cost.  Because  of 
diverse  characteristics  and  accounting 
practices  it  is  not  possible  to  specify  the 
types  of  costs  which  may  be  classified 
as  indirect  costs  in  all  situations. 
However,  typical  examples  of  indirect 
costs  include  general  administration 
expenses,  such  as  the  salaries  and 
expenses  of  executive  officers, 
personnel  administration,  maintenance, 
library  expenses,  and  accoimting.  ATP 
shall  determine  the  allowability  of 
indirect  costs  in  accordance  with 
applicable  Federal  cost  principles. 

•  *        *        »        • 

6.  The  newly  designated  §  295.2(h)  is 
revised  to  read  as  follows: 

f296^    OaflnMoiM. 

•  •        •        •        • 

(h)  The  term  "industry-led  joint 
research  and  development  venture" 
means  a  joint  research  and  development 
venture  that  consists  of  two  or  more 
separately-owned,  for-profit  businesses 
that  perform  research  and  development 
in  the  project;  control  the  venture's 
memberahip,  research  directions,  and 
funding  priorities;  and  share  total 
project  costs  with  the  Federal 
government.  The  venture  may  include 
additional  companies,  independent 
research  organizations,  universities, 
and/or  governmental  laboratories  (other 
than  NIST)  which  may  or  may  not 
contribute  funds  (other  than  Federal 
funds)  to  the  project  and  perform 
research  and  development.  An 
independent  research  organization  may 
perform  administrative  tasks  on  behalf 
of  an  industry-led  joi^t  research  and 
development  venture,  such  as  handling 
receipts  and  disbursements  of  funds  and 
making  antitrust  filings. 
•        •        •        *        * 

7.  Redesignated  §  295.2(j)(l)(vi)  is 
revised  to  read  as  follows: 

f  295.2    DefinHtons. 


(¥.' 


•  • 


(vi)  Any  combination  of  the  purposes 
specified  in  paragraphs  (j)(l)(i),  (ii),  (ui), 
(iv)  and  (v)  of  this  section,  and  may 
include  the  establishment  and  operation 
of  facilities  for  the  conducting  of 
research,  the  conducting  of  such  venture 
on  a  protected  and  proprietary  basis, 
and  the  prosecuting  of  applications  for 
patents  and  the  granting  of  licenses  for 
the  results  of  such  venture,  but  does  not 


include  any  activity  specified  in 
paragraph  (j)(2)  of  this  section. 

•  -  •        •        •        • 

8.  Section  295.2(1)  is  revised  to  read 
as  follows: 

f  295.2    Definitions. 

•  •        •        •        • 

(1)  The  term  "matching  fimds  or  cost 
sharing"  means  that  portion  of  project 
costs  not  borne  by  the  federal 
government.  Sources  of  revenue  to 
satisfy  the  required  cost  share  include 
cash  and  in-kind  contributions.  Cash 
contributions  can  be  from  recipient, 
state,  county,  city,  or  other  non-Federal 
sources.  In-kind  contributions  can  be 
made  by  recipients  or  non-federal  third 
parties  (except  subcontractors  working 
on  an  ATP  project)  and  include  but  are 
not  limited  to  equipment,  research  tools, 
software,  and  supplies.  Except  as 
specified  at  §  295.25  of  this  regulation, 
the  value  of  in-kind  contributions  shall 
be  determined  in  accordance  with  OMB 
Circular  A-110,  Subpart  C,  Section  23. 
The  value  of  in-kind  contributions  will 
be  prorated  according  to  the  share  of 
total  use  dedicated  to  the  ATP  program. 
ATP  restricts  the  total  value  of  in-kind 
contributions  that  can  be  used  to  satisfy 
the  cost  share  by  requiring  that  such 
contributions  not  exceed  30  percent  of 
the  non-federal  share  of  the  total  project 
costs.  ATP  shall  determine  the 
allowability  of  matching  share  costs  in 
accordance  with  applicable  Federal  cost 
principles. 
*        »        •        •        * 

9.  Section  295.3(c)  is  added  as 
follows: 


§296.3    Eiigiblltty  of  United  StMes 
foreign-owned  businesses. 


(c)  Companies  owned  by  legal 
residents  (green  card  holders)  may 
apply  to  the  Program,  but  before  an 
award  can  be  given,  the  owner(s}  must 
either  become  a  citizen  or  ownership 
must  be  transferred  to  a  U.S.  citizen(s). 

10.  Section  295.4  is  revised  to  read  as 
follows: 

§296.4    The  selection  process. 

(a)  The  selection  process  for  awards  is 
a  multi-step  process  based  on  the 
criteria  listed  in  §  295.6.  A  source 
evaluation  board  (SEB)  is  established  to 
ensure  that  all  proposals  receive  careful 
consideration.  In  the  first  step,  called 
"preliminary  screening,"  proposals  are 
eliminated  that  do  not  meet  the 
requirements  of  this  rule  or  the  Program 
announcement.  Typical  but  not 
exclusive  of  the  reasons  for  eliminating 
a  proposal  at  this  stage  is  that  the 
proposal:  is  deemed  to  have  serious 
deficiencies  in  either  the  technical  or 


business  plan;  involves  product 
development  rather  than  high  risk  R&D; 
is  not  industry-led;  is  significanUy 
overpriced  or  underpriced  given  the 
scope  of  the  work;  does  not  meet  the 
requirements  set  out  in  the  notice  of 
availability  of  funds  issued  pursuant  to 
S  286.7;  or,  in  the  case  of  joint  ventures, 
requests  more  than  a  minority  share  of 
funding.  NIST  will  also  examine 
proposals  that  have  been  submitted  to  a 
previous  competition  to  determine 
whether  substantive  revisions  have  been 
made  to  the  earlier  proposal,  and,  if  not. 
may  reject  the  proposal  or  forward  it  to 
a  later  stage  in  the  review  process  based 
upon  the  earlier  review. 

(b)  In  the  second  step,  referred  to  as 
the  "technical  and  business  review," 
proposals  are  evaluated  under  the 
criteria  found  in  §  295.6.  Proposals 
judged  to  have  the  highest  merit  based 
on  the  selection  criteria  receive  further 
consideration  and  are  referred  to  as 
"semifinalists." 

(c)  In  the  third  step,  referred  to  as 
"selection  of  finalists,"  the  Program 
prepares  a  final  scoring  and  ranking  of 
semifinalist  proposals.  Ehiring  this  step, 
the  semifinalist  proposers  may  be  asked 
to  make  oral  presentations  on  their 
proposals  at  NIST,  and  in  some  cases 
site  visits  may  be  required.  Subject  to 
the  provisions  of  §  295.6,  a  list  of  ranked 
finalists  is  submitted  to  the  Selecting 
Official. 

(d)  In  the  final  step,  reCarred  to  as 
"selection  of  awardees,"  the  Selecting 
Official  selects  funding  recipients  from 
among  the  finalists,  based  upon; 

(1)  The  rank  order  of  the  proposals  on 
the  basis  of  all  selection  criteria  §  295.6; 

(2)  Assuring  an  appropriate 
distribution  of  funds  among 
technologies  and  their  applications;  and 

(3)  The  availability  of  funds.  The 
Selecting  Official  is  responsible  for 
ensuring  that  only  proposals  that  meet 
the  Program  selection  criteria  receive 
awards.  The  Program  reserves  the  right 
to  withhold  awards  in  any  case  where 
a  search  of  Federal  records  discloses 
information  that  raises  a  reasonable 
doubt  as  to  the  responsibility  of  the 
proposer.  The  decision  of  the  Selecting 
Official  is  final. 

(e)  If  a  joint  venture  is  ranked  as  a 
finalist,  but  the  Program  determines  that 
the  joint  venture  contains  weaknesses  in 
its  structure  or  cohesiveness  that  may 
substantially  lessen  the  probability  of 
the  proposed  program  being  completed 
successfully,  the  Program  may  inform 
the  proposer  of  the  deficiencies  and 
enter  into  negotiations  with  the 
proposer  in  an  effort  to  remedy  the 
deficiencies.  If  appropriate,  funding  up 
to  10  percent  of  the  amount  originally 
requested  by  the  proposer  may  be 
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awarded  by  the  Program  to  the  proposer 
to  assist  in  overcoming  the 
organizational  deficiencies.  If  the 
Program  determines  within  six  months 
of  this  award  that  the  organizational 
deficiencies  have  been  corrected,  the 
Program  may  award  the  remaining 
funds  requested  by  the  proposer  to  that 
proposer. 

(n  NIST  reserves  the  right  to  negotiate 
with  proposers  selected  to  receive 
awards  the  cost  and  scope  of  the 
proposed  work,  e.g..  to  add  or  delete  a 
task(s)  to  improve  the  probability  of 
success  or  to  make  the  proposal  more 
consistent  with  ATP's  mission. 

11.  Section  295.6  is  revised  to  read  as 
follows: 


1296.6    dmrtmlor 

The  evaluation  criteria  to  be  used  in 
selecting  any  proposal  for  funding 
under  this  Program,  and  their  respective 
weights,  are  listed  below.  No  proposal 
will  be  funded  unless  the  Program 
determines  that  it  has  hi^  scientific 
and  technical  merit,  no  matter  how 
meritorious  the  proposal  might  be  with 
respect  to  the  other  selection  criteria. 
Siinilarly,  no  proposal  will  be  funded 
that  does  not  require  Federal  support  or 
that  is  product  development  rather  than 
high  risk  R&O. 

(a)  Scientific  and  Technical  Merit  (30 
pwcent). 

(1)  Quality,  innovativeness,  and  cost* 
e^BCtiveness  of  the  proposed  technical 
program,  that  is,  uniqueness  with 
respect  to  current  industry  practice. 
Proposers  shall  compare  and  contrast 
their  approaches  with  those  taken  by 
other  domestic  and  foreign  companies 
working  in  the  same  field. 

(2)  Appropriateness  of  the  technical 
ri^  and  feasibility  of  the  project,  that  is. 
is  there  a  sufficient  knowledge  base  to 
justify  the  level  of  technical  risk 
involved,  and  is  the  risk  conunensurate 
with  the  potential  payoff.  Projects 
should  press  the  state  of  the  art  while 
still  having  credibility  with  regard  to 
technical  approach. 

(3)  Coherency  of  the  technical  plan 
and  clarity  of  vision  of  the  technical 
objectives,  and  the  degree  to  which  the 
technical  plan  meets  the  project  and. 
and  in  the  case  of  focused  program 
competitions,  prognun  goals. 

(4)  Integrated,  forward-looking,  team 
approach  to  the  project.  This  factor 
includes  the  extent  to  which  the  R&O 
team  will  take  into  account  aspects  such 
as  research  and  raw  material  suppliers 
and  considerations  of  manufacturability 
and  requirements  of  customers, 
regulatory  concerns,  safety  issues,  and 
environmental  impacts.  It  also  includes 
the  extent  to  which  all  of  the  necessary 
technical  disciplines  will  be  brought 


into  the  R&D  and  how  RftD. 
manufacturing,  and  marketing  will  work 
together  in  an  integrated  fashion. 

15)  Potential  broad  impact  on  U.S. 
technology  and  knowledge  base. 

(b)  Potential  Net  Broad-Based 
Economic  Benefits  (20  percent). 
Potential  to  improve  U.S.  economic 
growth,  taking  into  accoimt  the 
timeliness  of  the  proposal;  that  is,  the 
potential  project  results  will  not  occur 
too  late  or  too  early  to  be  competitively 
useful,  and  the  degree  to  which  ATP 
support  is  essential  for  the  achievement 
of  the  broad-based  benefits  from  the 
proposed  R&D  and  appropriateness  of 
proposed  R&D  for  ATP  support.  This 
criterion  takes  into  consideration  the 
likelihood  of  the  results  being  achieved 
in  the  same  general  time  frame  by  the 
proposer  or  by  othw  U.S.  researchers 
without  ATP  support,  and  whether 
other  Federal  agencies  or  other  sponsors 
are  already  funding  very  similar  kinds 
of  woric  Projects  will  not  be  selected  if 
the  Program  judges  that  Federal  support 
is  not  needed.  In  assessing  the  potential 
for  broad-based  economic  benefits, 
emphasis  is  placed  on  a  strong  potential 
for  spillover  benefits  extendii^  well 
beyond  those  accruing  to  the 
awardee(s).  Benefits  are  compared 
against  the  costs  of  the  proposal  to 
determine  cost-effectiveness  of  the 
proposal. 

(c)  Adequacy  of  Plans  for  Eventual 
Commercialization  (20  percent). 

(1)  Evidence  that  if  the  project  if 
successful,  the  proposers  will  pursue 
further  development  of  the  technology 
toward  commercial  application,  either 
through  their  own  organization(s)  or 
through  others. 

(2)  Degree  to  which  proposal 
identifies  potential  applications  of  the 
technology  and  provides  evidence  that 
the  proposer  has  credible  plans  to 
assure  prompt  and  widespread  use  of 
the  technology  if  the  R&D  is  successful 
and  to  ensure  adequate  protection  of  the 
intellectual  property  by  the 
participant(s)  and,  as  appropriate,  by 
other  U.S.  businesses. 

(d)  Level  of  Commitment  and 
Oivanizational  Structure  (20  percent). 

(1)  Level  of  commitment  of  proposer 
as  demonstrated  by  contribution  of 
personnel,  equipment,  facilities,  and 
cost-sharing.  Extent  to  which  the 
proposer  assigns  the  company's  best 
people  to  the  project.  Priority  given  to 
this  work  in  relation  to  other  company 
activities. 

(2)  For  joint  ventiu«s,  the  extent  to 
which  the  joint  venture  has  been 
structured  (vertical  integration, 
horizontal  integration,  or  both)  so  as  to 
include  sufficient  participants 
possessing  all  of  the  skills  required  to 


complete  successfully  the  proposed 
work. 

(3)  For  joint  ventures,  the  extent  to 
which  participation  by  small  busine 
is  encouraged  and  is  a  key  component 
of  the  proposal. 

(4)  Appropriateness  of  subcontractor/ 
supplier/collaborator  participation  and 
relationships  (where  applicable).  For 
large  company  single  proposers,  the 
extent  to  which  subcontractor  teaming 
arrangements  are  featxued  and  are  a  key 
component  of  the  proposal. 

(5)  Clarify  and  appropriateness  of 
management  plan.  Extent  to  which  the 
proposers  have  clarified  who  is 
responsible  for  each  task,  and  the  chain 
of  command.  Extent  to  which  those 
responsible  for  the  work  have  adequate 
authority  and  access  to  higher  level 
management. 

(e)  Experience  and  Qualifications  (10 
percent). 

(1)  Adequacy  of  proposer's  hcilities, 
equipment,  and  other  technical, 
financial,  and  administrative  resources 
to  accomplish  the  proposed  program 
objectives.  This  factor  includes 
consideration  of  resources  possessed  by 
subcontractors  to  the  proposer  or  other 
collaborators. 

(2)  Quality  and  appropriateness  of  the 
technical  staff  to  carry  out  the  proposed 
work  program  and  to  identify  and 
overcome  barriers  to  meeting  pn^ect 
objectives. 

(3)  Past  performance  of  the  company 
or  joint  venture  members  in  carrying  out 
similar  kinds  of  efforts  successfully, 
including  technology  application. 
Consideration  of  this  factor  in  the  case 
of  a  start-up  company  or  new  joint 
venture,  will  take  into  account  the  past 
performance  of  the  key  people  in 
carrying  out  similar  kinds  of  efforts. 

(f)  Each  of  the  subfactors  within  a 
selection  criterion  shall  be  weighted 
equally. 

(12)  Section  295.12  is  revised  to  read 
as  follows: 

1296.12    SpecM  reporting  and  auditing 
fequireinenti. 

Each  award  by  the  Program  shall 
contain  procedures  regarding  technical, 
business,  and  financial  reporting  and 
auditing  requirements  to  ensure  that 
awards  are  being  used  in  accordance 
«irith  the  Program's  objectives  and 
applicable  Federal  cost  principles.  The 
purpose  of  the  technical  reporting  is  to 
monitor  "best  effort"  progress  toward 
overall  project  goals.  The  purpose  of  the 
business  reporting  system  is  to  monitor 
project  performance  against  the 
Program's  mission  as  required  by  the 
Government  Performance  and  Results 
Act  (C^RA)  mandate  for  program 
evaluation.  The  audit  standi^s  to  be 
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applied  to  ATP  awards  are  the 
"Government  Auditing  Standards  (GAS) 
issued  by  the  Comptroller  General  of  the 
United  States  (also  known  as  yellow 
book  standards)  and  the  ATP  program- 
specific  audit  guidelines. 

The  ATP  program-specific  audit 
guidelines  include  guidance  on  tbe 
number  of  audits  required  under  an 
award.  In  the  interest  of  efficiency,  the 
recipients  are  encouraged  to  retaia  their 
owm  ihdependent  CPA  finn  to  perform 
these  audits.  The  DepartBMnt  of 
Commerce's  Office  of  Inspector  General 
(OIG)  reserves  the  right  to  conduct 
audits  as  deosed  aecessary  and 
appropriate. 

ffaM.12    tW— io»aill 

13.  Sectioa  295.14  is  removed. 

14.  Section  295.22  is  revised  to  read 
as  follows: 
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1296.22 

(a)  An  award  wiD  be  made  imder  diis 
subpart  only  if  the  award  will  fiacilitate 
the  formation  of  a  joint  venture  or  th« 
initiation  of  a  new  research  and 
development  project  by  an  existing  joint 
venture. 

(b)  The  total  value  of  any  in-kind 
conbibutions  used  to  satisfy  the  cost 
sharing  requirement  may  not  exceed  30 
percent  of  the  non-federal  share  of  the 
total  project  costs. 

15.  Section  295.25  is  added  as 
follows: 


1296.25    Special  nila  for  Om 


wentufe  mambofs. 

(a)  Applicability.  This  section  applies 
to  transfers  of  goods,  including 
computer  software,  and  services 
provided  by  the  transferor  related  to  the 
maintenance  of  those  goods,  when  those 
goods  or  services  are  transferred  fit>m 
one  joint  venture  member  to  other 
separately-owned  joint  venture 
members. 

(b)  Rule.  The  greater  amount  of  the 
actual  cost  of  the  transferred  goods  and 
services  as  determined  in  accordance 
with  applicable  Federal  cost  principles, 
or  75  percent  of  the  best  ciistomer  price 
of  the  transferred  goods  and  services, 
shall  be  deemed  to  be  allowable  costs; 
provided,  however,  that  in  no  event 
shall  the  aggregate  of  these  allowable 
costs  exceed  30  percent  of  the  non- 
Federal  share  of  the  total  cost  of  the 
joint  research  and  development 
program. 

(c)  Definition.  The  term  "best 
customer  price"  shall  mean  the  GSA 
schedule  price,  or  if  such  price  is 
unavailable,  the  lowest  price  at  which  a 
sale  was  made  during  the  last  twelve 
months  prior  to  the  transfer  of  the 
particular  good  or  service. 


16.  Sections  295.31  uid  295.32  are 
revised  to  read  as  follows: 


fai6.S1    Omlli ef  I 

Awards  under  this  subpart  will  be 
available  to  all  businesses  subject  to  the 
Uodtations  set  out  in  §§296.3  and 
295.32. 


(a)  The  Program  will  not  direcdy 
provide  funding  undnr  this  Subpart  to 
aay  governmental  entity,  aradomk 
institution  oi*  independent  resoaich 
eiunuatimi. 

(b)  For  proposals  subnutted  to  ATP 
after  Novembor  1, 1997,  awards  to  loife 
businesses  made  under  this  Subpart 
shall  not  exceed  49  percent  of  the  total 
project  costs  of  those  awards  in  any  year 
of  the  award. 

(c)  Awards  under  this  subpart  may 
not  exceed  $2,000,009,  or  be  for  more 
than  three  years,  unless  the  Secretary 
provides  a  tnitten  explanation  to  the 
authorizing  committees  of  both  Houses 
of  Congress  and  then,  only  after  thirty 
dajrs  diuing  which  both  Houses  of 
Congress  are  in  session.  No  funding  for 
indirect  costs,  profits,  or  management 
fees  shall  be  available  for  awanb  made 
under  this  Sul^Mit. 

(d)  The  total  value  of  any  in-kind 
contributions  used  to  satisfy  a  cost 
sharing  requirement  may  not  exceed  30 
percent  of  the  non-federal  share  of  the 
total  project  costs. 

17.  In  addition  to  the  am«ulments  set 
forth  above,  in  15  CFR  part  295  remove 
the  word  "applicants"  or  "applicant" 
and  add  in  its  place  the  word 
"proposen"  or  "proposer"  in  the 
folio  wine  places 

a.  Section  295.7(a},  (b)  and  (c); 

b.  Section  295.21  section  heading; 
c  Subpart  C  heading;  and 
d.  Section  295.31  section  heading. 
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DEPARTMEFfT  OF  THE  MTERIOR 

OWce  of  Suf^  Mining  Rpclamayow 
ond  Enforoatnant 

30  CFR  Part  934 

(OSM  SPATS  No.  MMnS-FOR.  North 
Dekola  Amondmont  Na  XXVI 

Noflh  Daiwta  Ragulalory  Pro9ram 

AGENCY:  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportimify  for  public 
hearing  on  proposed  amenchnent 


announcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
r^idatory  program  (hereinafter,  die 
"North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  rules  pertaining  to  a 
proposal  to  eliminate  the  requirement 
for  companies  to  submit  a  copy  of  tbe 
federal  reclamation  fee  raport.  changes 
to  revegetation  success  Mandards,  and  a 
new  rule  on  inspection  frequencies  for 
inactive  mines.  The  amendment  is 
intended  to  revise  tlM  North  Dakota 
program  to  improve  operational 
efficiency. 

IMTE9:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t  October  17, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  14, 1997.  Requests  to  present 
CHol  testimony  at  the  hearing  must  be 
received  by  4M)  p.m.,  m.d.t  on  October 
2. 1997. 


The  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement  (OSM)  is 


I:  Written  conmients  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holida3rs.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Casper 
Field  Office. 

Guy  Padgett.  Director,  Casper  Ffeld 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Federal  Buildii^, 
room  2128,  Casper,  Wytmiing  82901- 
1918 
James  R.  Deutsch,  Director,  Reclamation 
Division.  Public  Swvice  Commission. 
State  Capitol,  Bismarck,  North  Dakota 
58505,  Telephone:  (701)  329-2252 
TOR  FIMTHER  wrOHMATieN  CONTACT:  Guy 
Padgett,  (307)  261-6550;  Internet 
address,  gpadgett9osmre.gov.    . 

SUPPI^MBITARY  INFORMATION: 

L  Backgreond  en  die  Nerlh  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
conunents,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15, 1980  Federal 
Register  (45  FR  82214).  Sulraequent 
actions  concerning  North  Dakota's 
program  and  program  amendments  can 
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be  found  at  30  CFR  934.15,  934.16,  and 
934.30. 

n.  Pn^MMed  Amendment 

By  letter  dated  August  29, 1997  North 
Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  {Amendment  number  XXV), 
administrative  record  No.  ND-Z-01,  30 
U.S.C  1201  et  teq.).  North  Dakota 
submitted  the  proposed  amendnient  at 
its  own  initiative.  The  provisions  of  the 
North  Dakota  Administrative  Code 
(NDAC)  that  North  Dakota  proposed  to 
revise  were:  NDAC  69-05. 2-1  a-01, 
concerning  its  Coal  Production  and 
Reclamation  Fee  Report;  NDAC  69- 
05.2-22-07.  concerning  reclamation 
success  standards  for  woodlands  and 
shelterbelts;  and  the  addition  of  NDAC 
69-05.2-28,  concerning  inspections  on 
inactive  mine  sites. 

Specifically,  North  Dakota  proposes 
to:  (1)  delete  its  requirement  that  mining 
companies  provide  the  Public  Service 
Commission  with  a  copy  of  the  Coal 
Production  and  Reclamation  Fee  Report 
that  is  submitted  to  OSM;  (2)  revise 
North  Dakota's  rules  concerning 
revegetation  standards  for  reclaimed 
woodlands  and  shelterbelts,  which 
require  that  at  least  eighty  percent  of  the 
trees,  shrubs  and  half-shrubs  counted 
for  meeting  standards  be  in  place  for  at 
least  six  years,  and  deem  the  standard 
satisfied  if  the  mine  operator 
demonstrates  that  no  tree,  shrub  or  half- 
shrub  replanting  has  occurred  during 
the  last  six  years  of  the  responsibility 
period;  (3)  give  mining  companies  the 
option  of  proving  reclamation  success 
for  three  out  of  five  consecutive  ]rears, 
starting  no  sooner  than  the  eighth  year 
of  the  responsibility  period;  and  (4)  add 
a  rule  to  reduce  the  number  of 
inspections  from  twelve  to  four  per  year 
that  must  be  conducted  on  inactive 
mine  sites  at  mines  where  coal 
production  has  permanently  ceased  and 
all  disturbed  axt:as  have  been  reclaimed 
and  revegetated. 

in.  Public  Comment  Procedores 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  on  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

1.  Written  Comments 

Written  comments  should  be  s))ecific, 
pertain  only  to  the  issues  proposed  in 
this  rulemsidng.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 


indicated  imder  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  imder  FOR  FURTHER 
MPORMATXM  CONTACT  by  4:00  p.m.. 
m.d.t.  on  October  2. 1997.  Any  disabled 
individual  who  has  need  few  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURT>CR  MFOHMATKM 
OOMTACT.  The  location  and  time  of  the 
hearing  wiU  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
Its  an  opportunity  to  testify  at  the 
)lic  hearing,  the  hearing  will  not  be 

aid. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportimify  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 


(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  besed 
solely  on  a  determination  of  whether  the 
submittal  is  consistmt  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rale  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2KC)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  diat 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilify  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiimptions  for  the 
coimterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
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on  any  governmental  entity  of  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  September  9, 1997. 

Peter  A.  Rutladge, 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

(FR  Doc  97-24683  Filed  9-16-97;  8:45  am) 
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petitions  and  applications  and  agency 
statements  of  organization  and  functnns  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Farm  S«fvte«  Agancy 

NoOm  of  RequMt  for  Extwision  of  a 
Currantty  Approvod  information 
CoHactton 

AQBICY:  Fann  Service  Agency.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Farm  Service  Agency  (FSA)  to  request 
an  extension  for  information  collections 
cxirrently  in  effect  with  respect  to  the 
End-Use  Certificate  Program. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  17, 
1997  to  be  assured  consideration. 
AOOmONAL  MFOflMATKM  OR  COMMENTS: 
Contact  Charles  Emler,  USDA.  Farm 
Service  Agency,  Warehouse  and 
Inventory  Division,  Inventory 
Management  Branch.  STOP  0553. 1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-0553.  (202) 
720-6125;  e-mail 

cccIist9wdc.£sa.usda.gov;  or  &csimile 
(202) 690-0014. 

SUPP1.EMENTARY  information: 

Title:  End-Use  Certificate  Program. 

OMB  Control  Number:  0560-0151. 

Expiration  Date  of  Approval:  January 
31, 1998. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

Abstract:  The  information  collected 
under  OMB  Control  Nimiber  0560-0151. 
as  identified  above,  ensiires  that 
Canadian  wheat  does  not  benefit  from 
USDA  or  Commodity  Credit  Corporation 
assisted  export  programs.  To  comply 
with  the  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act.  FSA  requires 
information  from  the  importers, 
subsequent  buyers,  and  end-users  that 


will  assist  in  tracking  the  Canadian 
wheat  within  the  U.S.  marketing  system. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  0.2  hours  per 
resjponse. 

Respondents:  Wheat  importers, 
traders,  and  end-users. 

Estimated  Number  of  Respondents: 

430. 

Estimated  Number  of  Responses  per 
Respondent:  66. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,676  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  continued  collection  of 
inJFormation  is  necessary  for  the  prober 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  FSA's  estimate  of 
bxirden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhancing  the  quality,  utility,  and 
clarity  of  the  information  collected:  or 
(d)  nrinimiging  the  buiden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office'  of  Information  and 
Regulatory  Afiiairs,  Office  of 
Muiagement  and  Budget,  Washington, 
D.C.  20503  and  to  Charles  Emler  at  the 
address  listed  above.  All  comments  will 
become  a  matter  of  public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Registar.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  efiiect  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  at  Washington.  DC.  on  September  9, 
1997. 

Bruoa  K.  Wabait 

Acting  Administrator,  Farm  Service  Agency. 
(FR  Doc.  97-24690  Filed  9-16-97;  8:45  am] 
■LUNaCOOE  3410-OS-P 


COMMISSION  ON  CIVIL  RIGHTS 

Aganda  and  Notica  of  Public  Maating 
of  tha  Aiaslta  Adviaory  Committaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alaska  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  ad)oum  at  3:00  p.m.  on  October  16, 
1997,  at  the  Anchorage  Hilton,  500  West 
Third  Avenue,  Anchorage,  Alaska 
99501.  The  purpose  of  the  meeting  is  to 
hold  a  brieCUig  on  civil  rights  issues  and 
plan  foture  projects. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gilbert 
Gutierrez,  907-443-5682,  or  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-«94-3435).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  September  11. 
1997. 

Caiol-Laa  Hnriajr, 

Chief,  Regional  Pwgrams  Coordination  Unit. 
[FR  Doc.  97-24600  Filed  9-16-97;  8:45  am) 


COMMISSION  ON  CIVIL  RIGHTS 

Aganda  and  Notica  of  Public  Maating 
of  tha  Kansaa  Adviaory  Commitlaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kansas  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  October  9, 
1997,  at  the  U.S.  Commission  on  Civil 
Rights  Central  Regional  Office.  Gateway 
Tower  U,  Suite  908,  400  State  Avenue, 
Kansas  City,  Kansas  66101.  The  purpose 
of  the  meeting  is  to  plan  for  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
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days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  11, 
1997. 

CaroM.ee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-24598  Filed  9-16-97;  8:45  am] 
MLUNQ  cooe  tns-oi-p 


ACTION:  Notice  of  extension  of  time  limit 
for  new  shipper  antidumping  duty 
administrative  review. 


COMMISSION  ON  CIVIL  RIGHTS 

Aganda  and  Notica  of  Public  Maating 
of  ttia  Vermont  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Vermont  Advisory  Committee  to  the 
Commission  will  convene  at  1:45  p.m. 
and  adjourn  at  5:00  p.m.  on  Tuesday, 
October  14,  1997,  at  the  Blue  Cross-Blue 
Shield  of  Vermont,  1  East  Road, 
Montpelier,  Vermont  05401.  The 
purpose  of  the  meeting  is  to  continue 
project  planning  in  preparation  for  the 
November  community  forum  on  racial 
harassment  in  Vermont  public  schools. 

Persons  desiring  additional 
informatian,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Kimberly  B. 
Cheney,  802-229-0334,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  11, 
1997. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit.^ 

(FR  Doc.  97-24599  Filed  9-16-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S33-810] 

Stainless  Steel  Bar  From  India,  Notice 
of  Extension  of  Time  Umit  for  Hm 
Shipper  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  for  the  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India.  The  period  of 
review  is  February  1, 1996,  through 
January  31,  1997.  The  review  covers  two 
producer8/ex{>orters  of  the  subject 
merchandise  (i.e.  Ferro  Alloys 
Corporation  Limited  and  Panchmahal 
Steels  Limited).  This  extension  is  made 
pursuant  to  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  ("the  Act")  and  the 
Department's  regulations  as  published 
in  the  Federal  Register  on  May  11, 1995 
(60  FR  25130). 

EFFECTIVE  DATE:  September  17, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jennifer  Yeske  or  Craig  Matney,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0189  or  482-0588, 
respectively. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Conunerce  ("the 
Department")  initiated  this  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  on  March  28,  1997 
(62  FR  14886).  The  current  deadline  for 
the  preliminary  results  in  September  16, 
1997.  Pursuant  to  19  CFR  353.22  (h)(7), 
the  Department  has  determined  that  this 
case  is  extraordinarily  complicated  and 
as  such  is  extending  the  deadline  for 
issuing  the  preliminary  results.  This 
extension  is  necessary  to  provide  the 
Department  additional  time  to  consider 
the  appropriate  date  of  sale. 

In  accordance  with  19  CFR 
353.22(hX7),  the  Department  will 
extend  the  time  for  completion  of  the 
preliminary  results  of  this  new  shipper 
review  to  no  later  that  January  14, 1998. 
We  plan  to  issue  the  final  results  within 
90  days  tdter  the  date  of  the  preliminary 
results  are  issued. 

Dated:  September  11, 1997. 

Richard  W.  Moreland, 

Acting  Deputy  Assistant  Secretary,  AD/CVD 
Enforcement. 

(FR  Doc.  97-24712  Filed  9-16-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufacttired  in  the  United 
SUtes. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-075.  Applicant: 
University  of  Utah,  Department  of     . 
Geology  and  Geophysics,  719  W.B.B.. 
Salt  Lake  City,  UT  84112.  Instrument: 
Mass  Spectrometer,  Model  215-50. 
Manufacturer:  Mass  Analyser  Products, 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  to  measure 
small  stable  isotppe  differences  in 
natural  materials  in  studies  of  the 
following:  (1)  production  rates  of 
cosmogenic  isotopes,  (2)  cosmogenic 
dating  of  exposure  surfaces,  (3) 
groundwater  dating  using  He-3  and  He- 
4,  (4)  dissolved  gases  in  waters:  4H2 
fluxes  and  (5)  dissolved  gases  in  waters: 
paleotemperatxires.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  geology  and  biology 
courses.  Application  accepted  by 
Commissioner  of  Customs:  August  26. 
1997. 

Docket  Number:  97-076.  Applicant: 
University  of  California,  School  of 
Medicine,  Depeirtment  of  Biological 
Chemistry.  4303  Tupper  Hall.  Davis,  CA 
95616.  Instrument:  Electron  Spin 
Resonance  Spectrometer.  Model  JES- 
TElOO.  Monu/acturer- JEOL,  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  proteins  spin-labeled 
with  a  nitroxide  compound  and  proteins 
with  a  bound  paramagnetic  metal  ion. 
The  research  focus  is  the  elucidation  of 
protein  structure,  in  particular 
membrane  proteins,  using  molecular 
genetic  manipulation  to  incorporate 
spectroscopic  probes  at  specific  sites  in 
protein.  In  addition,  the  instrument  will 
be  used  for  training  undergraduate  and 
graduate-level  students  and  post- 
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doctoral  fellows  in  the  ESR 

spectroscopic  techniques  and  their  use 

in  determining  protein  structure  and 

function.  Application  accepted  by 

Commissioner  of  Customs:  August  28. 

1997. 

F^MikW.Crwl. 

Dinctor,  Statutory  Import  Programs  Staff. 

IFR  Doc.  97-24711  Filed  9-16-97;  8:45  am] 
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OEPARTMBTT  OF  COMMERCE 

IrrtamaUonai  Trade  Administration 
IC-122-81S1 

Pure  and  Alloy  Magnesium  From 
Canada;  Final  Reautts  of  ttw  Fourth 
(1996)  Countsrvailing  Duty 
Adminlsli  ati  va  Ravtaws 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 


r:  On  May  12, 1997,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Ragiater  its  preliminary  results  of 
administrative  reviews  of  the 
countervailing  duty  orders  on  pure  and 
alloy  magnesium  from  Canada  for  the 
period  January  1,  1995  through 
December  31, 1995  (see  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews  [Preliminary  Results),  62  FR 
25924).  We  have  completed  these 
reviews  and  determine  the  net  subsidy 
in  each  to  be  3.18  percent  ad  valorem 
for  Norsk  Hydro  Canada.  Inc.  (NHQ). 
We  will  instruct  the  U.S.  Customs 
Service  to  assess  countervailing  duties 
as  indicated  above. 
EFFECTIVE  DATE:  September  17. 1997. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Marian  Wells  or  Hong-Anh  Iran.  Office 
1.  Group  1,  AD/CVD  Enforcement. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230:  telephone:  (202)  482-6309  or 
(202)  482-0176,  respectively. 

SUPPt^MENTARY  MFORMATION: 

Background 

In  accordance  with  19  CFJL 
355.22(a).  these  reviews  cover  only 
those  producers  or  exporters  of  the 
subject  merchandise  for  which  reviews 
were  specifically  requested. 
Acoudingly,  these  reviews  cover  only 


NHCI.  a  producer  of  the  subject 
merchandise  which  exported  pure  and 
alloy  magnesiiui  to  the  United  States 
during  the  review  period. 

On  May  12,  1997,  the  Department 
published  in  the  Federal  Register  the 
Preliminary  Results  of  its  administrative 
reviews  of  the  countervailing  duty 
orders  on  pure  and  alloy  magnesium 
from  Canada  (62  FR  25924).  We  invited 
interested  parties  to  comment  on  the 
Preliminary  Results.  On  June  10. 1997. 
case  briefs  were  submitted  by  NHQ,  a 
producer  of  the  subject  merchandise 
which  exported  pure  and  alloy 
magnesium  to  the  United  States  during 
the  review  period,  and  the  Government 
of  Quebec  (GOQ).  At  the  request  of  the 
GOQ,  the  Department  held  a  public 
hearing  on  June  17.  1997. 

These  reviews  cover  the  period 
January  1, 1995  through  December  31, 
1995  (the  period  of  review  or  FOR).  The 
reviews  involve  one  company  (NHQ) 
and  the  following  programs:  Exemption 
from  Payment  of  Water  Bills,  Article  7 
Grants  from  the  Quebec  Industrial 
Development  Corporation  (SDI),  St 
Lawrence  River  Environment 
Technology  Development  Program. 
Program  for  Export  Market 
Development,  the  Export  Development 
Corporation,  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec, 
Opportunities  to  Stimulate  Technology 
Programs,  Development  Assistance 
Program,  Industrial  Feasibility  Study 
Assistance  Program,  Export  Promotion 
Assistance  Pn^ram,  Creation  of 
Scientific  Jobs  in  Industries,  Business 
Investment  Assistance  Program, 
Business  Financing  Program,  Research 
and  Innovation  Activities  Program, 
Export  Assistance  Program,  Energy 
Technologies  Development  Program, 
and  Transportation  Research  and 
Development  Assistance  Program. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  in  reference 
to  the  provisions  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (URAA) 
effsctive  January  1, 1995  (the  Act).  The 
Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Reviews 

The  products  covered  by  these 
reviews  are  shipments  of  pure  and  alloy 
magnesium  from  Canada.  Pure 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Magnesium  alloys  contain  less 
than  99.8  percent  magnesium  by  weight 


with  magnesiimi  being  the  largest 
metallic  element  in  the  alloy  by  weight, 
and  are  sold  in  various  ingot  and  billet 
forms  and  sizes.  Pure  and  alloy 
magnesium  are  currentiy  classifiable 
under  subheadings  8104.11.0000  and 
8104.19.0000,  respectively,  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
Secondary  and  granular  magnesium 
are  not  included  in  the  scopes  of  these 
orders.  Our  reasons  for  excluding 
granular  magnesium  are  summarized  in 
the  Preliaiinary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Pure  and  Alloy 
Magnesium  From  Canada  (57  FR  6094. 
February  20. 1992). 

Aaalyais  of  Programs 

Based  upon  our  analysis  of  the 
questionnaire  responses  and  written 
comments  from  the  interested  parties, 
we  determine  the  following: 

/.  /Programs  Conferring  Subsidies 

A.  Exemption  from  Payment  of  Water 
Bills 

In  the  Preliminary  Results,  we  foimd 
that  this  program  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  siunmarized  below,  has  not  led 
us  to  change  our  findings  from  the 
Preliminary  Results.  On  this  basis,  the 
net  subsidy  rate  for  this  program  is  as 
follows: 


Manulacturer/e«porter 

Rate 
(petoanQ 

NHCI    

0.50 

B.  Article  7  Grant*  from  the  Quebec 
Industrial  Development  Corporation 

In  the  Preliminary  Results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  sunmiarized  below,  has  not  led 
us  to  change  our  findings  from  the 
Preliminary  Results.  On  this  basis,  the 
net  subsidy  rate  for  this  program  is  as 
follows: 


Manufacturef/exporlar 

Rale 
(percent) 

NHCI  

2.68 

n.  Programs  Found  Not  To  Be  Uted 

In  the  Prelimiruuy  Results,  we  foimd 
that  NHCI  did  not  apply  for  or  receive 
benefits  under  the  following  programs: 
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•  SL  Lawrence  River  Environment 
Technology  Development  Program 

•  Program  for  Export  Market 
Development 

•  Export  Development  Corporation 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  R^ons  of 
Quebec 

•  Opportunities  to  Stimulate 
Technology  Programs 

•  Development  Assistance  Program 

•  Industrial  Feasibility  Study 
Assistance  Program 

•  JExport  Promotion  Assistance  Program 

•  Creation  of  Scientific  Jobs  in 
Industries 

•  Business  Investment  Assistance 
Program 

•  Business  Financing  Program 

•  Research  and  Innovation  Activities 
Program 

•  Export  Assistance  Program 

•  Energy  Technologies  Development 
Program 

•  Transportation  Research  and 
Development  Assistance  Program. 
We  received  no  comments  on  these 

programs  from  the  interested  parties; 
therefore,  we  have  not  changed  our 
findings  from  the  Preliminary  Results. 

Analysis  of  Comments 

Comment  1:  Countervailability  of  the 
Exemption  from  Payment  of  Water  Bills 
NHCI  argues  that,  in  calculating  the 
countervailable  benefit  under  this 
program,  the  Department  has  in  its 
Preliminary  Results  overstated  the 
benefit  by  using  the  amount  NHCI 
would  have  paid  for  water  during  the 
POR  instead  of  NHQ's  actual  water 
consumption  amount  during  the  POR. 
NHQ  claims  that  absent  the  credit  from 
its  supplier  of  water.  La  Societe  du  Pare 
Industrie!  et  Portuaire  de  Becancour 
("Industrial  Park").  NHQ  would  have 
been  subject  to  a  different  billing 
arrangement  based  on  actual  water 
consumption  which  was  the  billing 
basis  for  all  of  the  other  Industrial  Park 
customers.  Thus,  to  calculate  the 
amount  of  the  benefit  it  received  under 
this  program,  NHCI  argues  that  the 
Department  should  use  the  amount 
NHQ  would  have  paid  based  on  its 
actual  water  consiunption. 

NHQ  claims  that  tnis  issue  is 
analogous  to  the  question  of  what 
commercial  interest  rate  benchmark 
should  be  used  where  a  company  is 
benefitting  from  a  preferential  interest 
rate.  As  such,  NHCI  states  that  the 
appropriate  benchmark  to  measure  the 
amount  of  benefit,  in  this  case,  is  the 
commercial  water  rate  available  to  all 
the  other  Industrial  Park's  customers.  By 
using  the  rale  associated  with  NHCI's 
credit  agreement  as  opposed  to  the 


commercially  available  rate,  NHQ 
claims  that  the  Department  has 
unlawfully  overstated  the  amount  of  its 
benefit. 

DOC  Position:  We  disagree  with  NHQ 
that  in  order  to  measure  the  benefit 
conferred  by  the  credit,  we  are  required 
to  hypothesize  what  NHCI  would  have 
paid  for  its  water  in  the  absence  of  the 
credit  and  the  contract  it  entered  into. 
In  these  reviews,  the  terms  of  the 
contract  between  NHQ  and  the 
Industrial  Park  state  that  NHQ  is 
required  to  pay  an  amount  based,  in 
part,  on  forecasted  consumption.  To  the 
extent  that  the  water  credit  relieved 
NHQ  from  paying  its  water  bills,  a 
countervailable  benefit  existed  without 
regard  to  whether  NHQ  would  have 
received  different  terms  under  an 
alternative  arrangement.  Therefore,  we 
determine  that  the  benefit  is  the  full 
amount  of  the  credit  (see  also  Final 
Results  of  the  First  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada,  (Final  Results  of  First 
Magnesium  Reviews).  62  FR  13857 
(March  24. 1997),  and  Final  Results  of 
the  Third  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada,  (Final  Results  of  Third 
Magnesium  Reviews).  62  FR  18749 
(April  17. 1997)). 

Corrunent  2:  Article  7  Assistance 
under  the  SDI  Act:  NHQ  argues  that  the 
Defrartment  erroneously  stated  that  the 
Article  7  assistance  was  provided  to 
cover  a  large  percentage  of  the  cost  of 
certain  environmental  protection 
equipment.  Instead,  NHCI  maintains 
that,  based  on  the  SDI  agreement,  NHCI 
was  required  to  satisfy  two  prerequisites 
before  it  could  receive  any  financial 
assistance  from  SDI. 

NHCI  further  argues  that  the 
Department  improperly  applied  its  grant 
methodology  to  the  Article  7  assistance 
provided  to  NHCI.  According  to  NHQ. 
the  Department  should  have  used  its 
loan  methodology  to  calculate  the 
benefits  from  virtually  all  of  the  SDI 
financial  assistance  received  because 
NHQ  knew  at  the  time  it  undertook  the 
borrowings  that  the  interest  paid  on 
those  borrowings  would  be  reimbursed. 
NHCI  states  that  this  would  be 
consistent  with  the  Department's 
interest  rebate  methodology,  i.e., 
interest  rebates  should  be  considered  as 
reductions  in  the  cost  of  borrowing  if 
the  company  knew  that  it  would  receive 
the  interest  rebates  at  the  time  it 
received  the  loan  (e.g.,  Fina7  Affirmative 
Countervailing  Duty  Determination; 
Certain  Steel  Products  From  the  United 
Kingdom  [UK  Steel),  58  FR  37393,  37397 
(July  9, 1993)). 


DOC  Position:  The  issue  presented  by 
this  case  is  whether  the  Article  7 
assistance  received  by  NHCI  should  be 
treated  as  an  interest  rebate  or  as  a  grant 
If  it  is  treated  as  an  interest  rebate,  then 
under  the  methodology  adopted  by  the 
Department  in  the  1993  steel  cases,  the 
benefit  of  the  Article  7  assistance  would 
be  countervailed  according  to  our  loan 
methodolf^  (e.g.,  Jvino/  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Belgium, 
[Belgium  Steel)  58  FR  37273,  37276 
(July  9, 1993)).  However,  if  treated  as  a 
grant,  the  benefits  would  be  allocated 
over  a  period  corresponding  to  the  life 
of  the  company's  assets. 

In  its  brief,  NHQ  argues  that  the 
interest  rebate  methodology  reflects  the 
feet  that  companies  fece  a  choice 
between  debt  and  equity  financing.  If  a 
company  knows  that  the  government  is 
willing  to  rebate  interest  charges  before 
the  company  takes  out  a  loan,  the 
government  is  encouraging  the  company 
to  borrow  rather  than  sell  equity.  Hence. 
NHCI  concludes,  the  benefit  should  be 
measured  with  reference  to  the  duration 
of  the  borrowing  for  which  the  rebate  is 
provided. 

We  disagree  with  NHQ's  contention 
that  the  Department's  interest  rebate 
methodology  was  intended  to  reflect  the 
choice  between  equity  and  loan 
financing.  In  the  1993  steel  cases,  (see 
e.g..  Belgium  Steel),  we  examined  a 
particular  type  of  subsidy  r  (i.e.,  interest 
rebates),  and  determined  which  of  our 
valuation  methodologies  was  most 
appropriate.  The  possible  choices  werp 
between  the  grant  and  loan 
methodologies.  Where  the  company  had 
knowledge  prior  to  taking  the  loan  out 
that  it  would  receive  an  interest  rebate, 
we  decided  that  the  loan  methodology 
was  most  appropriate  because  there  is 
virtually  no  di^rence  between  the 
government  offering  a  loan  at.five 
percent  interest  (which  would  be 
countervailed  according  to  the  loan 
methodology)  and  offering  to  rebate  half 
of  the  interest  paid  on  a  ten  percent  loan 
from  a  commercial  bank  each  time  the 
company  makes  an  interest  payment 
Hence,  we  were  seeking  the  closest 
methodological  fit  for  different  types  of 
interest  rebates. 

However,  the  interest  rebate 
methodology  described  in  the  1993  steel 
cases  was  never  intended  to  dictate  that 
the  Department  should  apply  the  loan 
methodology  in  every  situation  in 
which  a  government  makes 
contributions  towards  a  company's 
interest  obligations.  The  appropriate 
methodology  depends  on  the  nature  of 
the  subsidy.  For  example,  assume  that 
the  government  told  a  company  that  it 
would  make  all  interest  pajrments  on  all 
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construction  loans  the  company  took 
out  during  the  next  year  up  to  $6 
million.  This  type  of  "interest  rebate'' 
operates  essentially  like  a  $6  million 
grant  restricted  to  a  specific  purpose. 
Whether  the  purpose  is  to  pay  interest 
expenses  or  buy  a  piece  of  equipment 
does  not  change  the  nature  of  the 
subsidy.  In  contrast,  the  interest  rebate 
methodology  is  appropriate  for  the  type 
of  interest  rebate  programs  investigated 
in  the  1993  steel  cases,  i.e.,  partial 
interest  rebates  paid  over  a  period  of 
years  on  particular  long-term  loans. 

As  we  did  in  the  1993  steel  cases,  the 
Department  in  these  reviews  is  seeking 
the  most  appropriate  methodology  for 
the  Article  7  assistance.  We  erred  in  our 
Preliminary  Resuhs  of  First 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  From  Canada.  61  FR  11186 
(March  19. 1996).  in  stating  that  the 
primary  purpose  of  the  Article  7 
assistance  was  to  underwrite  the 
purchase  of  environmental  equipment. 
However,  it  cannot  be  disputed  that  the 
environmental  equipment  played  a 
crucial  role  in  the  agreement  between 
SDI  and  NHQ.  Most  importandy,  the 
aggregate  amount  of  assistance  to  be 
provided  was  determined  by  reference 
to  the  cost  of  environmental  equipment 
to  be  purchased.  In  this  respect,  the 
Article  7  assistance  is  like  a  grant  for 
capital  equipment. 

Further,  tne  assistance  provided  by 
SDI  is  distinguishable  from  the  interest 
rebates  addressed  in  the  1993  steel  cases 
in  that  the  interest  payments  in  the  steel 
cases  rebated  a  portion  of  the  interest 
paid  on  particular  long-term  loans. 
Here,  although  the  disbursement  of 
Article  7  assistance  was  contingent, 
inter  alia,  on  NHCI  making  interest 
payments,  the  disbursements  were  not 
tied  to  the  amount  borrowed,  the 
nimiber  of  loans  taken  out  or  the  interest 
rates  charged  on  those  loans.  Instead, 
the  disbursements  were  tied  to  NHQ 
meeting  specific  investment  targets  and 
generally  to  NHCI  having  incurred 
interest  costs  on  borrovring  related  to 
the  construction  of  its  focility. 

Therefore,  while  we  recognize  that 
NHCI  had  to  borrow  and  pay  interest  in 
order  to  receive  individual 
disbursements  of  the  Article  7 
assistance,  we  do  not  agree  that  this  fact 
is  dispositive  of  whether  the  interest 
rebate  methodology  used  in  the  1993 
steel  cases  is  appropriate.  We  believe 
this  program  more  closely  resembles  the 
scenario  described  above  where  the 
government  agrees  to  pay  all  interest 
incurred  on  construction  loans  taken 
out  by  a  company  over  the  next  year  up 
to  a  specified  amount.  Because,  in  this 
case,  the  amount  of  assistance  is 


calculated  by  reference  to  capital 
equipment  purchases  (something 
extraneous  to  the  interest  on  the  loan) 
and  the  reimbursements  do  not  relate  to 
particidar  loens.  we  determine  that  the 
Article  7  assistance  should  be  treated  as 
amnt. 

The  Department  has  in  past  cases 
classified  subsidies  according  to  their 
characteristics.  For  example,  in  the 
General  Issues  Appendix  (CIA) 
appended  to  Final  Countervailirtg  Duty 
Determination;  Certain  Steel  Products 
from  Austria  (58  FR  37217.  37226,  (July 
9. 1993)).  we  developed  a  hierarchy  for 
»|wiwriiiining  whether  so-called  "hybrid 
instruments"  should  be  countervailed 
according  to  our  loan,  grant  or  equity 
methodologies.  In  short,  we  were  asking 
whether  the  details  of  particular 
government  "contributions"  made  them 
mora  like  a  loan,  a  grant  or  an  equity 
infusion.  Similarly,  when  a  company 
receives  a  grant,  we  look  to  the  natiire 
of  the  grant  to  determine  whether  the 
grant  should  be  treated  as  recurring  or 
non-recurring.  In  these  reviews,  we  have 
undertaken  the  same  type  of  anal3rsis. 
i.e..  determining  an  appropriate 
calculation  methodology  based  on  the 
nature  of  the  subsidy  in  question.  As 
with  hybrid  instruments  and  recurring/ 
non-recurring  grants,  it  is  appropriate  to 
determine  which  methodology  is  most 
appropriate  based  on  the  specific  facts 
of  the  Article  7  assistance.  Although  the 
Article  7  assistance  exhibits 
characteristics  of  both  an  interest  rebate 
and  a  grant,  based  on  an  overview  of  the 
contract  under  which  the  assistance  was 
provided,  we  determine  that  the  weight 
of  the  evidence  in  this  case  supports  our 
treatment  of  the  Article  7  assistance  as 
a  grant. 

Comment  3:  Obligation  of  Department 
to  Re-examine  Specificity  of  Article  7 
Assistance:  In  the  event  the  Department 
continues  to  treat  the  Article  7 
assistance  as  a  nonrecurring  grant,  the 
GCX^  argues  that  the  Department  must 
re-examine  whether  the  assistance  was 
specific.  In  particular,  the  Department  is 
obliged  to  evaluate,  according  to  the 
GOQ,  in  each  administrative  review  the 
countervailability  of  a  program 
previously  determined  to  be  de  facto 
specific,  regardless  of  whether  the 
parties  have  provided  new  information. 
The  Department  may  not  rely,  as  it  did 
in  the  Preliminary  Results,  on  a  d&  facto 
specificity  determination  made  in  the 
original  investigations. 

DOC  Position:  Just  as  it  does  not 
revisit  prior  determinations  that  a 
program  is  not  specific,  it  is  the 
Department's  policy  not  to  revisit  prior 
determinations  that  a  program  is 
specific,  absent  the  presentation  of  new 
facts  or  evidence  (see  e.g..  Carbon  Steel 


Wire  Rod  From  Saudi  Arabia;  Final 
Results  of  Countenrailing  Duty 
Administrative  Review  and  Revocation 
of  Countervailing  Duty  Order.  59  FR 
58814  (November  15,  1994),  Final 
Results  of  First  Magnesium  Reviews,  and 
Final  Results  of  Third  Magnesium 
Reviews).  In  the  present  reviews,  no  new 
facts  or  evidence,  have  been  presented 
which  would  lead  us  to  question  our 
original  specificity  determination  for  the 
POI. 

Comment  4:  Alternative  Methodology 
for  Determining  Specificity  of  Article  7 
Assistance:  The  GOQ  continues  to 
argue,  as  it  has  in  previous  reviews,  that 
the  Department  should  take  an  entirely 
difierent  approach  to  the  question  of 
how  to  determine  if  a  nonrecxirring 
grant  is  disproportionately  large,  and 
therefore,  specific.  Rather  than  base  its 
analysis  on  the  entire  amount  of  the 
grant  at  the  time  of  bestowal,  the  GOQ 
maintaino  that  the  Department  must 
instead  examine  only  the  portion  of  the 
braiefit  allocated — in  accordance  writh 
the  Department's  standard  allocation 
methodology — to  the  FOR.  It  is  this 
amount,  in  relationship  to  the  portions 
of  benefits  allocated  to  the  FOR  for  all 
assistance  bestowed  under  the  program 
to  all  other  enterprises,  that  must  be 
determined  to  be  disproportionate. 
Because  the  benefit  attributable  to  the 
FOR  is  the  subsidy  at  issue,  it  is  that 
amount,  according  to  the  GOQ,  that 
must  be  found  specific  before  it  may  be 
countervailed. 

DOC  Position:  As  we  have  explained 
in  previous  final  results  (see  Final 
Results  of  First  Magnesium  Reviews,  and 
Final  Results  of  Third  Magnesium 
Reviews,  the  GOQ  is  confusing  the 
determination  of  specificity  with  the 
measurement  of  the  subsidy.  Tellingly, 
the  GOQ  is  unable  to  cite  a  single 
determination  by  the  Department  or  any 
other  legal  authority  to  support  its 
argument 

The  specificity  determination  and  the 
measurement  qfthe  subsidy  are  two 
separate  and  cwRinct  processes.  The 
question  of  whether  a  nonrecurring 
grant  is  disproportionately  large  is  based 
on  an  examination  of  the  entire  amount 
of  the  grant  at  the  time  of  bestowal.  If 
such  a  grant  is  found  to  be 
disproportionately  large,  it  is 
determined  to  be  specific.  (As  a  grant 
specifically  provided,  it  is  also  at  this 
point  that  the  statutory  requirements  for 
countervailing  the  grant  are  met.  See 
section  771(5)  of  the  Act)  The  separate 
and  distinct  second  step  is  the 
measurement  of  the  benefit.  This  step 
involves  allocating  portions  of  the  grant 
over  time.  It  is  these  portions  of  the 
grant  which  then  provide  the  basis  for 
die  calculation  of  the  ad  valorem  rate  of 


subsidization.  The  portions  of  subsidies 
allocated  to  periods  of  time  using  the 
Department's  standard  allocation 
methodology  are  irrelevant  to  an 
examination  of  the  actual  distribution  of 
benefits  by  the  granting  government  at 
the  time  of  bestowal. 

Comment  5:  Appropriate  Time  of 
Specificity  Determination:  "Bestowal" 
or  Disbursement:  The  GOQ  argues  thet 
although  the  Department  concluded  in 
the  Final  Results  of  First  Magnesium 
Beviews  and  the  Final  Results  of  Third 
Magnesium  that  the  proper  time  period 
for  a  specificity  detmnination  is  the 
time  of  bestowal,  the  Department  did 
not  examine  specificity  in  the  origiaal 
period  of  investigation  (POf )  at  the  time 
of  bestowal.  Rathm,  the  Department 
examined  specificity  at  the  time  of 
approval  of  the  funds.  The  GOQ  argues 
that  the  time  of  bestowal  for  the  purpose 
of  a  specificity  detmnination  should 
rafer  to  the  time  of  actual  disbursement 
of  fonds,  and  should  not  refer  to  the 
time  funds  are  approved  by  tl^  granting 
authority. 

DOC  Position:  We  disagrae  tvith  the 
GOQ's  assertion  that  the  Department's 
specificity  analysis  durii^  the  original 
investigations  should  have  been 
conducted  based  on  the  time  of  actual 
disbursement  of  funds.  We  acknowledge 
that  the  specificity  determination  in  the 
original  Investigations  was  based  on  the 
action  of  the  granting  authority,  i.e.,  the 
GOQ,  at  the  time  of  approval.  Howevn. 
we  note  that  the  Department  uses  the 
terms  "approval"  and  "bestowal" 
interchangeably  in  this  context.  The 
time  of  bestowal  or  approval  is  the 
appropriate  basis  for  the  specificity 
determination  because  it  most  direcUy 
demonstrates  whether  a  government  has 
limited  benefits  to  an  enterprise  or 
industry,  or  group  thereof. 

Comment  6:  Relevance  of  New 
Information:  The  GOQ  maintairm  that 
given  the  Department's  responsibility  to 
make  a  finding  of  specificity  and 
countervailability  based  on  the 
information  relevant  to  the  FOR.  the 
Department  should  consider  any  new 
assistance  provided  by  SDI  since  the 
end  of  the  original  POI.  To  this  end.  the 
GOQ  provided  information  on  the 
Article  7  assistance  extended  up  to,  and 
including,  the  FOR  in  a  submission 
dated  January  15. 1997.  According  to 
the  GOQ,  this  new  factual  information 
was  apparently  ignored  by  the 
Department  when  it  concluded  during 
the  Preliminary  Results  for  these 
reviews  that  neither  the  GOQ  nor  NHQ 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

DOC  Position:  As  stated  above,  the 
proper  time  period  for  a  specificity 


determination  is  the  time  of  bestowal. 
Therefore,  information  submitted  by  the 
GOQ  concerning  assistance  that  was 
provided  subsequent  to  the  time  of 
bestowal  of  the  assistance  granted  to 
NHQ  under  Article  7  of  the  SDI  Act  is 
not  relevant  to  the  spedlicity 
determination.  The  remaining 
information  presented  by  the  GOQ  on 
the  Article  7  assistance  granted  prior  to 
and  including  the  time  of  bestowal  oi 
NHQ's  Article  7  benefits  is  nearly 
identical  to  that  utilized  by  the 
Department  in  its  original  specificity 
determination.  Diflnmices  between  the 
updated  information  on  Article  7 
provided  by  the  GOQ  and  information 
used  in  the  original  specificity 
determination  are  sumdentiy  small  so 
as  not  to  compromise  the  original 
specificity  determination. 

Comment  7:  Relevance  of  Article  9 
Information:  The  GOQ  argues  that 
assistance  under  Article  9  should  be 
included  in  the  Article  7  specificity 
analysis  because  Article  9  was  the 
prediacessor  of  Article  7  and  the 
provisions  of  Article  9  functioned 
basically  the  same  as  those  of  Article  7. 
DOC  Position:  We  disi^^ee.  The  GOQ 
did  not  provide  any  information  which 
would  allow  us  to  make  a  determination 
on  whether  Article  9  and  Article  7 
should  be  considered  integrally  linked 
or  otherwise  considered  a  single 
program  for  purposes  of  our  specificity 
analysis.  Information  on  the  record  in 
these  proceedings  with  respect  to 
Article  9  consists  only  of  a  statement  by 
the  GOQ  in  its  case  brief  that  Article  9 
was  the  predecessor  of  Article  7.  This  is 
an  insufficient  basis  to  determine  that 
the  two  programs  should  be  treated  as 
one. 

Conunent  8:  Appropriate 
Denominator:  NHCI  states  that  in  the 
Preliminary  Results  the  Department 
deviated  from  its  standard  practice  in 
determining  the  denominator  for 
companies  with  multinational 
production  facilities  that  fail  to  rebut 
the  presumption  that  subsidies  are 
domestically  tied.  In  particular,  NHQ 
argues  that  it  is  the  Department's  policy 
to  tie  such  subsidies  to  domestic 
operations,  by  allocating  benefits  to 
sales  by  the  domestic  company 
regardless  of  country  of  manufacture,  as 
opposed  to  tying  to  domestic 
production,  as  was  done  in  the 
Preliminary  Results.  NHCI  additionally 
states  that  the  Department  failed  both  to 
explain  its  basis  for  presuming  that  the 
subsidies  were  tied  to  Canadian 
production  and  to  respond  to  NHCI's 
arguments  in  favor  of  allocating  the 
subsidies  over  sales  by  NHQ  of  subject 
merchandise  regardless  of  country  of 
manufacture.  In  so  doing.  NHCI  claims 


that  the  E)epartment  has  denied  it  due 
process  by  preventing  it  from  rebutting 
the  presumption  and  from  responding  to 
the  rationale  the  Department  used  to 
support  its  decision  to  tie  the  subsidies 
to  domestic  production.  In  support  of  its 
assertion  that  the  subsidies  it  received 
are  tied  to  its  domestic  op«ations.  NHCI 
states  that  any  funds  received  beneStad 
all  employment-related  activities  in 
Canada  (e.g..  sales  of  all  prodticts)  and 
that  these  activities  are  related  to  both 
domestic  and  foreign  production.  NHCI 
elaborates  further  that  the  denominator 
policy  used  by  the  Department  in  this 
case  is  a  deviation  from  the  fui^bility 
of  money  principle. 

NHQ  also  cites  ^itish  Steel  pk  v. 
United  Slates  (Biitith  Steel\  (•79  F. 
Supp.  1254. 1317)  ia  which  the  Cowrt 
revened  and  remanded  the 
Department's  deteminatiens  because  it 
found  that  the  Department  should  hav*-. 
given  plainttfEs  due  notice  of  its  ' 

decision  to  apply  the  rebetuble 
presumption  that  the  subsidies  at  issue 
were  tied  to  domestic  production  in 
order  to  allow  plaintiffs  the  opportunity 
to  rebut  the  Department's  presumption. 
DOC  Position:  NHQ  cites  British  Steel 
to  imply  that  the  Department  must 
inform  parties  early  durii^  the  course  of 
each  proceeding  of  its  intent  to  use  the 
rebutt^le  presumption  that  subsidies  to 
companies  with  foreign  manufacturing 
operations  are  tied  to  domestic 
production.  However,  the  facts  involveti 
in  British  Steel  are  readily 
distinguishable.  Therefore,  the  holding 
in  that  case  does  not  apply  to  the 
present  situation. 

In  British  Steel,  the  Court  was 
examining  the  Department's  policy  of 
using  the  rebuttable  presumption 
articulated  in  the  GIA.  In  particiilar,  the 
Court  took  issue  with  the  introduction 
of  the  new  policy  in  the  final- 
determination  stage  of  the  investigation, 
because  the  timing  prevented  parties 
from  both  commenting  on  the 
methodology  and  frxun  presenting 
evidence  rebutting  the  presumption.  It 
is  important  to  note  that  the 
Department's  remand  determination,  as 
affirmed  by  the  Court,  upheld  the 
appropriateness  of  using  the  rebuttable 
presumption.  [Id.  at  1316).  The 
Department  has  continued  to  use  the 
rebuttal  presumption  and  this  policy 
has  become  accepted  Department 
practice.  Unlike  British  Steel,  we  ara  not 
dealing  with  the  intro<^uction  of  a  new 
policy  lafe  into  die  course  of  a 
proceeding  in  this  case.  Therefore,  the 
Department  was  not  required  to 
forewarn  NHQ  of  the  use  of  the 
rebuttable  presumption. 

We  also  note  that  the  use  of  a 
denominator  based  only  on 
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domestically  produced  merchandise  did 
not  come  as  a  surprise  to  NHCI.  In  the 
original  investigations  of  these  cases 
(which  pre-dateid  the  rebuttable 
presumption)  the  Department  used  a 
denominator  based  only  on  sales  of 
domestically  produced  merchandise 
{Final  Affumative  Countervailing  Duty 
Determinations:  Pure  Magnesium  and 
Alloy  Magnesium  From  Canada,  57  FR 
30946  (July  13. 1992)).  Since  the 
investigatioiu  in  these  cases,  there  has 
been  a  changed  circumstances  review 
(57  FR  54047  (November  16,  1992))  and 
a  Binational  Panel  proceeding.  In  all  of 
the  proceedings,  the  denominators  have 
included  only  domestically  produced 
merchandise  and  in  no  case  has  NHQ 
objected  to  diose  denominators.  In 
addition,  the  questionnaire  for  these 
reviews  requested  information  on  sales 
denominators  based  on  domestically 
pn>duced  merchandise.  NHO  provided 
the  requested  sales  denominator 
information  along  with  denominators 
based  on  total  sales  by  NHQ  and 
arguments  why  those  based  on  total 
sales  shoiild  be  used.  Moreover,  sales  of 
domestically  produced  merchandise 
were  used  as  the  denominator  in  the 
Preliminary  Results  as  well  as  every 
other  administrative  review  of  these 
orders,  (see  for  example.  Final  Results  of 
First  Magnesium  Reviews,  and  Final 
Results  ofThird  Magnesium  Reviews). 
As  can  be  seen  from  the  foregoing,  NHQ 
was  aware  as  to  the  possible  use  of  a 
denominator  based  on  domestically 
produced  merchandise  and  did  Indeed 
have  an  opportunity  to  attempt  to  rebut 
the  presum  p  ti  on . 

NHCI  also  argues  that  the  Department 
must  explain  the  basis  of  its 
presumption.  However,  the  idea  behind 
the  use  of  a  rebuttable  presimiption  is 
that  the  fact  presumed — in  this  case  that 
subsidies  bestowed  on  companies  with 
foreign  manufacturing  operations  are 
tied  to  domestic  production — becomes 
the  default  position  and  does  not  have 
to  be  explained  in  each  case.  As  the 
Department  stated  in  the  GIA.  "Thus, 
under  the  Department's  refined  "tied" 
analysis,  the  Department  will  begin  by 
presuming  that  a  subsidy  provided  by 
the  government  of  the  country  under 
investigation  is  tied  to  domestic 
production"  (GIA  at  37231).  It  follows 
that  the  Department  will  find  that 
subsidies  are  tied  to  domestic 
production  in  the  absence  of  evidence  to 
the  contraiy. 

As  for  NHQ's  complaint  that  the 
Department  flailed  to  address  its , 
arguments  that  the  subsidies  received  by 
NHQ  benefited  all  of  the  company's 
operations,  not  just  its  manufacturing 
activities,  we  note  that  in  the  GIA  it 
states.  "A  party  may  rebut  this 


presumption  by  presenting  evidence 
tending  to  show  that  the  subsidy  was 
not  tied  to  domestic  production."  The 
phrase,  "tending  to  show"  means  that 
the  party  attempting  to  rebut  the 
presumption  must  provide  enough 
evidence  to  convince  a  reasonable  £M:t- 
finder  of  the  non-existence  of  the 
presumed  fact — that  subsidies  are  tied 
to  the  recipient  firm's  domestic 
production  (Results  of  RedeterminatioB 
Pursuant  to  Court  Remand  on  General 
Issues  of  Sales  Denominator  British 
Steel  pic  V.  United  States,  Consol.  Ct 
No.  93-09-0055a-CVD.  Slip  Op.  9S-17 
and  Older  (OT  Feb.  9, 1995)  at  17).  The 
mere  absence  of  evidence  limiting  the 
government's  intended  scope  of  the 
benefit  to  domestic  production  is  not 
sufficient  In  this  case,  NHQ's 
arguments  are  unsupported  by  any 
evidence  that  the  subsidies  bestowed  on 
NHCI  were,  in  whole  or  in  part,  tied  to 
foreign  production.  Therefore.  NHQ  has 
failed  to  rebut  the  presimiption  that  the 
subsidies  were  tied  to  domestic 
production. 

The  Department's  methodology  for 
determining  what  to  include  in  the 
denominator  when  a  company  has 
foreign  manufacturing  operations  is 
explained  in  the  GIA:  "If  we  determine 
that  the  subsidy  is  tied  to  domestic 
production,  we  will  allocate  the  benefit 
of  the  subsidy  fiilly  to  sales  of 
domestically  produced  merchandise" 
(GIA  at  37231).  This  quotation  makes  it 
clear  that  sales  of  foreign-produced 
merchandise  by  a  respondent  company 
would  not  be  includcMi  in  the 
denominator.  Even  if  we  were  to 
consider  tying  the  subsidies  at  issue  to 
domestic  operations,  using  NHO's 
suggestion  of  a  sales  denominator  based 
on  total  NHCI  sales  would  be  improper 
since  such  a  figure  would  include  sales 
of  foreign-produced  merchandise  by 
NHCI  and.  therefore,  value-added  from 
operations  in  other  countries.  Based  on 
the  foregoing  arguments,  we  have 
continued  to  allocate  subsidies  received 
by  NHCI  to  the  company's  merchandise 
produced  in  Canada. 

Final  Ramlta  of  Review 

In  accordance  with  19  CFR 
§  355.22(c)(4)(ii).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
administrativa  reviews.  For  the  period 
January  1,  1995  through  December  31, 
1995,  we  determine  the  net  subsidy  for 
NHCI  to  be  3.18  percent  ad  valorem.  We 
will  instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 


of  the  lo.b.  invoice  price  on  all 
shipments  of  subject  merchandise  from 
die  reviewed  company.  NHQ.  except 
from  Timminco  Limited  (which  was 
excluded  from  the  order  in  the  original 
investigations),  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  these  reviews. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  role  in  Civor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  asr 
provided  for  in  section  777A(eM2)(B)  of 
the  Act  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named  (19  CFR  355.22(a)). 
Pursuant  to  19  CFR  355.22(g).  for  all 
companies  for  which  a  review  was  not 
requested,  duties  must  be  assessed  at 
the  cash  deposit  rate,  and  cash  deposits 
must  continue  to  be  collected  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  versus  United  States,  822  F. 
Supp.  782  (OT  1993)  and  Floral  Trade 
Council  V.  United  States.  822  F.  Supp. 
766  (OT  1993)  (interpreting  19  CFR 
353.22(e),  the  antidumping  regulation 
on  automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by 
these  reviews  will  be  unchanged  l^  the 
results  of  these  reviews. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company,  except  from 
Timminco  Limited  (which  was 
excluded  from  the  order  in  the  original 
investigations).  Accordingly,  the  cash 
deposit  rates  that  will  be  applied  to  non- 
reviewed  companies  covered  by  these 
orders  are  those  established  in  the 
administrative  reviews  completed  for 
the  most  recent  POR.  conducted 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments.  See  Pure  and  Alloy 
Magnesium  from  Canada:  Final  Results 
of  the  Second  (1993)  Countervailing 
Duty  Administrative  Reviews.  This  rate 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  this  rate  is  requested.  In 
addition,  for  the  period  January  1, 1995 
through  December  31, 1995,  the 
assessment  rates  applic^le  to  all  non- 
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reviewed  companies  covered  by  these 
orders  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/ destruction  of 
APO  materials  or  converaion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(aXl)). 

E)ated:  September  2. 1997. 
Kobvt  S.  LaKaMa. 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  97-24710  Filed  9-16-97: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 


Nationai  Oceanic 
AdminlstFBtlon 

[LD.  O0KW7A] 


and  Atmoepherfc 


Incidental  Take  of  Marine  Mammala; 
Bottlenoae  Dolphina  and  Spotted 
Ddphina 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 
authorizati<Mi. 


In  accordance  with  the 
Marine  Mammal  Protectfon  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  1-year  letters  of  authorization  to 
take  bottienose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on  July 
10.  1997,  to  the  Coastal  Oil  and  Gas 
Corporation;  on  July  11, 1997.  to  Enron 
Oil  and  Gas  Corporation;  on  July  18, 
1997,  to  the  Louisiana  Land  and 
Exploration  Company,  all  of  Houston. 
TX;  on  July  25,  1997,  to  MobU 
Exploration  and  Producing  U.S.  Inc.,  of 
New  Orleans,  LA;  and  on  September  10. 
1997,  to  the  Forest  Oil  Corporation,  of 
Denver,  CO,  and  Unocal  of  California,  of 
Lafayette.  LA. 

ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Proteoted^  Resources. 
NMFS,  1315  East-West  Highway.  Silver 


Spring.  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 
StJPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  ef  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  r^ulations  are  issued. 
Under  the  MMPA.  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  himt,  capture  .or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
8tock(s)  of  marine  mammals  and  wiU 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  pr 
stod^s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottienose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12. 1995  (60  FR  53139),  and 
remain  in  efiiect  until  Novembcn- 13, 
2000. 

Summary  of  Requests 

NMFS  received  requests  for  letters  of 
authorization  on  June  25, 1997.  from 
Coastal  Oil  and  Gas  Corporation;  on  July 
11, 1997,  from  Enron  Oil  and  Gas 
Corporation;  on  June  27, 1997,  from  the 
Louisiana  Land  and  Exploration 
Company;  on  July  17, 1997,  from  Mobil 
Exploration  and  Producing  U.S.  Inc.;  on 
September  3,  1997,  from  the  Forest  Oil 
Corporation,  and  on  September  4,  1997, 
from  Unocal  of  California.  These  letters 
requested  a  take  by  harassment  of  a 
small  number  of  bottienose  and  spotted 
dolphins  incidental  to  the  described 
activity.  Issuance  of  these  letters  of 
authorization  are  based  on  a  finrfing  that 


the  total  takings  will  have  a  negligible 
impact  on  the  bottienose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 

Dated:  September  11. 1997. 
Patricia  A.  MoBtanio. 
Deputy  Director,  Office  of  Protected 
Resources,  National  Mariiw  Fisheries  Service. 
[FR  Doc  97-24673  Filed  9-16-97;  8:45  am) 
■U»M  COK  S6l».a^ 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 


P.O.080M7A] 

Smalt  Takee  of  IMarine  Mammals 
Incidental  to  SpecHled  Activities; 
Seismic  Hszards  Investigations  In 
Puget  Sound 

AQBICV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
and  proposed  authorization  for  a  small 
take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.Geological  Survey  (USGS) 
for  an  authorization  to  take  small 
numbers  of  marine  mummAU  by 
harassment  incidental  to  collecting 
deep-crustal  marine  seismic  data  in  the 
Puget  Sound/Straits  of  Juan  de  Fuca 
region  of  Washington  State.  Under  the 
Kfarine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  cmnments 
on  its  proposal  to  authorize  USGS  to 
incidentally  take,  by  harassment,  small 
numbers  of  marine  mnmmal^i  in  the 
above  mentioned  area  during  late 
F^miary  or  March  1998. 

DATES:  Commmits  and  information  must 
be  received  no  later  than  October  17, 
1997. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East- West  Highway.  Silver 
Spring.  MD  20910-3225.  A  copy  of  the 
application,  and  a  draft  environmental 
assessment  (EA),  which  includes  a  list 
of  references  used  in  this  document, 
may  be  obtained  by  writing  to  this 
address  or  by  telephoning  one  of  the 
contacts  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R  HoUingshead.  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055.  or  Brent  Norberg.  Northwest 
Regional  Office.  NMFS.  (206)  526-6733. 
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SUPPLEMBfTARY  MPOmtATION: 
Backgnrand 

Section  101(a)(5)  (A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  t<»tt'"g  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limitad  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as"*  *   *  an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  liluly  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

New  section  101(a)(5)P)  of  the 
Marine  Manmial  Protection  Act 
esUblished  an  expedited  procaaa  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassmenL  The 
MMPA  now  defines  "harassment"  as: 

•   •   •  any  act  of  pursuit,  torment,  or 
annoyance  which  (a)  has  the  potential  to 
injure  a  mariDe  mitnim»l  or  marine  mammal 
•tock  in  the  wild;  or  (b)  has  the  potential  to 
disturb  a  marine  mainmal  or  marine  mammal 
stock  in  the  wild  by  causing  disraption  of 
behavioral  patterns,  including,  but  not 
limited  to.  migration,  breathing,  ntirsing. 
breeding,  feeding,  or  sheltering. 

New  subsection  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  application 
followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbera  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  July  2, 1997,  NMFS  received  an 
application  from  the  USGS,  on  behalf  of 
the  Seismic  Hazards  Investigations  in 
Puget  Sound  (SHIPS)  project,  requesting 
an  authorization  for  the  poeaible 


harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  conducting  marine  seismic  surveys  in 
Puget  Sound,  WA.  The  survey  is  to 
collect  data  on  the  earthquake  hazards 
of  the  Puget  Sound  area.  Geological 
features  around  the  Puget  Sound  that 
might  produce  earthquakes  lie  obscured 
beneath  water,  city,  forest,  and  thick 
glacial  deposits.  As  a  result, 
investigators  must  use  sound  waves  that 
are  produced  by  an  array  of  aiiguns  to 
indkectly  view  these  features.  Because 
seismic  noise  from  the  proposed 
survey's  airgiuis  could  potentially  afiect 
marine  mummiiU  due  to  disturbance  by 
sound  (i.e.,  acoustic  harassment),  an 
incidental  harassment  authorization 
under  the  MMPA  is  warranted. 

The  main  goals  of  the  SHIPS  project 
concern  understanding  earthqtiake 
processes  and  mitigating  a  potential 
disaster,  not  earthquake  prediction. 
Geologists  have  clear  evidence  for  past 
earthquakes,  but  basic  geological 
information  ^>out  earthquake  processes 
is  lacking.  To  close  this  critical 
information  gap,  the  SHIPS  consortiimi 
will  collect  seismic  reflection  and 
seismic  refraction  data  in  and  near 
Piiget  Sound.  Seismic  reflection  data 
will  help  locate  potential  earthquake 
faults,  and  seismic  refraction  data  will 
show  the  speed  of  sound  waves  in  deep 
rocks.  These  data  together  will  reveal 
the  structure  and  physical  properties  of 
rocks  where  earthquakes  are  likely  to 
occur.  Information  from  onshore 
seismometers  will  reveal  where  deep 
rocks  could  focus  earthquake  waves  at 
the  surfece  and  where  surface  sediment 
is  weak. 

Where  these  conditions  of  focusing 
and  sediment  weakness  overlap, 
buildings  and  other  infrastructure  are  at 
elevated  risk  of  damage  or  destruction 
during  a  major  earthquake.  SHIPS  will 
provide  information  needed  to  make 
maps,  for  city  plaimers,  to  show  areas  of 
potentially  strong  ground  motion  so  that 
scarce  funds  for  seismic  retrofitting  can 
be  allocated  on  a  rational  basis.  Prime 
candidates  for  retrofitting  are  schools 
and  hospitals.  Freeway  interchanges 
and  major  bridges  as  well  as  structures 
housing  police  and  firefighters  must 
withstand  earthquakes  so  that  survivors 
receive  prompt  assistance. 

Dependent  upon  ship  scheduling,  the 
seismic  survey  is  expected  to  take 
approximately  two  weeks  sometime 
during  late  February  and  March  1998.  A 
detailed  description  of  the  work 
planned  is  contained  in  the  application 
(USGS  1997)  and  the  draft  EA.  These 
documents  are  available  upon  request 
(see  AOOnCBSES).  E)escription  of  Habitat 
and  Marine  Manmials  Affected  by  the 
Activity 


A  description  of  the  Puget  Sound 
ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the  USGS 
application  and  associated  draft  EA. 

Marina  Mammals 

The  species  of  marine  mammals  that 
are  likely  to  be  present  in  Puget  Sound 
and  Straits  of  Juan  de  Fuca  include  the 
harbor  porpoise  [Phocoena  phocoena), 
killer  whale  [Orcinus  orca),  Dall's 
porpoise  [Phocoenoides  dalli),  and 
harbor  seal  [Phoca  vituiina).  Additional 
species  that  ara  rare  or  only  occasionally 
seen  in  the  area  at  the  time  of  the  survey 
include:  Minke  whale  (Balaenoptem 
acutorostrata),  elephant  seal  {Mirounga 
angustirostris)  Pacific  white-sided 
dolphin  [Lagenorhynchus  (^liquidens), 
northern  sea  lion  [Eumetopias  jubatus), 
California  sea  lion  [Zalophus 
califomianus),  humpback  whale 
[Megaptem  novaengliae).  and  gray 
whale  [Eschrichtius  robustus).  General 
Information  on  these  latter  species  can 
be  found  in  Barlow  et  al.  (1995). 
Information  relevant  to  the  distribution, 
abundance,  and  behavior  of  those 
species  most  likely  to  be  impacted  by 
the  experiment  in  Puget  Sound  and  the 
Straits  of  Juan  de  Fuca  is  provided  in 
the  application  and  draft  EA.  Please 
refer  to  those  documents  for  information 
on  the  biology,  distribution,  and 
abundance  of  these  species. 

Potantial  EfiRta  of  Seismic  Sonreya  on 
Marine  Mammah 

Ducuuion 

Deep  seismic  surveys  are  used  to 
obtain  data  about  rock  formations 
several  thousands  of  feet  deep.  These 
surveys  are  accomplished  by 
transmitting  sound  waves  into  the  earth, 
which  are  reflected  off  subsurface 
formations  and  recorded  with  detectors 
in  the  water  coliunn.  A  typical  marine 
seismic  source  is  an  airgun  array,  which 
releases  compressed  air  into  the  water 
creating  an  acoustical  energy  pulse  that 
is  directed  downwards  toward  the 
seabed.  Hydrophones  spaced  along  a 
streimier  cable  just  below  the  sur&ce  of 
the  water  receive  the  reflected  energy 
from  the  subsurface  formations  and 
transmit  data  to  the  seismic  vessel. 
Onboard  the  vessel,  the  signals  are 
amplified,  digitized,  and  recorded  on 
magnetic  tape. 

Distxirbcmce  by  seismic  noise  is  the 
principal  means  of  taking  by  this 
activity.  Vessel  noise  may  provide  a 
secondary  source.  Also,  the  physical 
presence  of  vessel(s)  could  also  lead  to 
sonoe  non-acoustic  effects  involving 
visual  or  other  cues. 

Depending  bpon  ambient  conditions 
and  the  sensitivity  of  the  receptor. 
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underwater  soimds  produced  by  open- 
water  seismic  operations  may  bie 
detectable  some  substantial  distance 
away  from  the  activity.  Any  sound  that 
is  detectable  is  (at  least  in  theory) 
capable  of  eliciting  a  disturbance 
reaction  by  a  marine  mammal  or 
masking  a  signal  of  comparable 
frequency.  An  incidental  harassment 
take  is  presumed  to  occur  when  marine 
mammals  in  the  vicinity  of  the  seismic 
source  (or  vessel)  react  to  the  generated 
sounds  or  visual  cues. 

Seismic  pulses  are  known  to  cause 
some  species  of  whales,  including  gray 
and  bowhead  whales,  to  behaviorally 
respond  within  a  distance  of  several 
kilometers  (Richardson  et  al.  1995). 
Although  some  limited  mnnking  of  low- 
frequency  sounds  is  a  possibility  for 
those  species  of  whales  using  low 
frequencies  for  communication,  the 
intermittent  nature  of  seismic  source 
pulses  will  limit  the  extent  of  masking. 
Bowhead  whales,  for  example,  are 
known  to  contiime  calling  in  the 
presence  of  seismic  survey  souuda,  and 
their  calls  can  be  heard  between  seismic 
pulses  (Richardson  et  al.  1986). 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  aixow 
disturbance  reactions.  The  levels, 
frequencies,  and  types  of  noise  that  will 
elicit  a  response  vary  between  and 
within  species,  individuals,  locations 
and  season.  Behavioral  changes  may  be 
subtle  alterations  in  surface-dive- 
respiration  cycles.  More  conspicuous 
responses,  include  changes  in  activity  or 
aerial  displays,  movement  away  from 
the  sound  source,  or  complete 
avoidance  of  the  area.  The  reaction 
threshold  and  degree  of  response  are 
related  to  the  activity  of  the  Atiimaj  at 
the  time  of  the  disturbance.  Whales 
engaged  in  active  behaviors  such  as 
feeding,  socializing  or  mating  are  less 
likely  than  resting  animals  to  show 
overt  behavioral  reactions,  unless  the 
disturbance  is  directly  threatening. 

Hearing  damage  is  not  expected  to 
occur  during  the  project.  While  it  is  not 
known  whether  a  marine  mammal  very 
close  to  an  airgun  array  would  be  at  risk 
of  temporary  or  permanent  hearing 
impairment,  temporary  threshold  shift 
(TTS)  is  a  theoretical  possibility  for 
animals  within  a  few  hundred  metera 
(Richardson  et  al.  1995).  However, 
planned  monitoring  and  mitigation 
measures  (described  below)  are 
designed  to  detect  marine  mammal^i 
occurring  near  the  seismic  array  and  to 
avoid,  Jto  the  greatest  extent  practicable, 
exposing  them  to  soimd  pulses  that 
have  any  possibility  of  causing  hearing 
damage. 


Estimates  of  Harassment  Take  Levels 

Based  upon  analyses  provided  in  the 
application  and  draft  EA.  the  USGS 
estimates  that  the  number  of  potential 
harassment  takings  resulting  from  the 
1998  Puget  Sound  marine  seismic 
survey  wdll  be  as  follows: 


Harbor  porpoise  

i,ooe. 

Killer  whale 

40. 

Dall's  porpoise  

1,000. 

Harbor  seals  .„., 

4.500  in  Puget 
Sound,  1,200  in 

Hood  Canal.  5,000 

in  the  Strait  of 
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California  sea  lions  .. 

2mo. 

Northern  sea  lions  .... 

0. 

Elephant  seals:  

<100. 

Pacific  white-sided 

<100. 

dolphin. 

Minke  whale „... 

10. 

Humpback  whale  

iSO. 

Gcay  whale  

20. 

Potential  Efiect  on  Habitat 

As  described  in  detail  in  the  draft  EA, 
no  impact  on  the  habitat  or  food  sources 
of  marine  mammals  are  likely  from  this 
short-term  marina  seismic  survey. 

Mitigatioa 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
USGS  as  part  of  their  proposed  activity. 
These  include: 

(1)  Scheduling  the  survey  for  the 
period  of  February/March,  when  marine 
mammal  abuiuiance  in  Puget  Sound/ 
Straits  of  Juan  de  Fuca  is  low; 

(2)  To  avoid  potential  Level  A 
harassment  of,  or  injury  to,  marine 
mammals,  safety  zones  will  be 
established  and  monitored  continuotisly 
(during  daylight  hours).  Whenever  the 
seismic  vessel  approaches  a  marine 
mammal  closer  than  the  distance 
mentioned  below  and  described  in  more 
detail  in  both  the  application  and  the 
draft  EA,  the  USGS  would  shut  off 
airguns. 

(3)  For  gray,  minke.  and  humpback 
whales,  the  marine  mammal  species  that 
are  considered  to  be  most  sensitive  to 
the  frequency  and  intensity  of  sound 
that  will  be  emitted  by  the  airgun  array, 
airgun  operations  will  cease  when 
members  of  these  species  approach 
%vithin  500  m  (1.640  ft)  of  the  seismic 
vessel. 

(4)  For  odontocetes.  with  their  lower 
sensitivity  to  low  frequency  soimd, 
airgun  operations  will  cease  when  these 
animals  approach  a  safety  zone  of  200  i 
m  (656  ft),  twice  the  calculated  radius 
for  preventing  TTS. 

(5)  For  pinnipeds  (seals  and  sealions), 
if  the  SHn'S  seismic  vessel  approaches 


a  pinniped,  a  safety  radius  of  100  m 
(328  ft)  will  be  maintained  from  the 
animal(s).  However,  if  a  pinniped 
approaches  the  towed  aiigun  array,  the 
USGS  will  not  be  required  to  shatdown 
the  airguns.  Experience  indicates  that 
piimipeds  will  come  from  greet 
distances  to  scrutinize  seismic 
operations.  Seals  have  been  observed 
swimming  within  airgun  bubbles,  10  m 
(33  ft)  away  from  active  arrays  and, 
more  recently,  Canadian  scientists,  who 
were  using  a  high-frequency  seismic 
8)rstem  that  produced  soimd  closer  to 
pinniped  hearing  than  will  the  USGS 
airgim  array,  describe  how  seals 
frequently  approached  close  to  the 
seismic  source,  presumably  out  of 
curiosity.  Therefore,  because  the  seismic 
survey  could  be  severely  hampered  by 
delays,  because  turning  across  marine 
traffic  lanes  to  resume  work  after  a 
shutdown  will  be  risky  and  costly,  and 
because  pinnipeds  indicate  no  reaction 
to  seismic  noise,  the  above-mentionad 
mitigation  plan  has  been  proposed, 
histead,  the  USGS  will  gather 
information  on  how  often  pinnipeds 
approach  the  airgun  array  on  their  own 
volition,  and  what  e£bct  the  aiiguns 
appear  to  have  on  them. 

(6)  To  ensure  no  marine  mammal^  are 
inadvertently  harmed,  when  data 
collection  first  begins,  or  resumes,  after 
operations  have  ceased,  the  aiiguns  will 
be  turned  on  sequentially  al  a  rate  no 
greater  than  6  dB/minute,  so  that  peak 
power  is  achieved  gradually  to  give 
marine  mammals  a  chance  to  move 
away  from  the  source. 

(7)  During  seismic  survey  operations; 
the  ship's  speed  will  be  4  to  5  knots  so 
that  when  the  airguns  are  being 
diachaiyd,  nearby  marine  mamm»l« 
will  have  gradual  warning  of  the  ship's 
approach  and  can  move  away. 

(8)  The  USGS  plans  to  have  marine 
biologists  onboard  the  seismic  vessel 
who  will  have  the  authority  to  stop 
airgun  operations  wlien  a  mammal 
enten  this  safety  zone.  These  obaerveis 
will  monitor  the  safaty  zone  to  ensues  .^ 
no  marine  mammals  enter  the  zone,  and 
record  observations  on  marine  mammal 
abundance  and  behavior. 

(9)  Emergency  shut-down.  If 
observations  are  made  that  one  or  more 
marine  mammaU  of  any  species  are 
attempting  to  beach  themselves  when 
the  seismic  source  is  operating  in  the 
vicinity  of  the  beaching,  the  airgim  aiiay 
will  be  immediately  shut  off  and  NMFS 
contacted. 

(10)  Upon  nottfication  by  a  local 
stranding  network  that  a  marine 
mammal  has  been  found  dead  within 
the  waters  of  Puget  Sound,  the  San  Juan 
Archipelago,  or  the  Straits  of  Juan  de 
Fuca  when  the  array  is  operating  within 
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that  body  of  water.  NMFS  will 
investigate  the  stranding  to  determine 
whether  a  reasonable  chance  exists  that 
the  SHIPS  project  caused  the  animal's 
death,  tf  NMFS  determines,  based  upon 
a  necropsy  of  the  animal(s),  that  the 
death  was  likely  due  to  the  seismic 
source,  the  survey  must  cease  until 
procediues  are  altered  to  eliminate  the 
potential  for  future  deaths. 

Monitoring 

The  objectives  of  the  proposed 
monitoring  program  will  be:  To  mitigate 
potential  harassment  of  marine 
mammals,  to  document  the  number  of 
animal*  of  each  species  present  in  the 
vicinity  of  the  sound  transmissions,  and 
to  evaluate  the  reactions  of  marine 
mammalu  to  these  transmissions.  In 
addition,  hydrophones  will  be  used  to 
measure  sound  levels,  to  correlate 
mammal  behavior  with  actual,  received 
sound  levels.  Focused  surveys  will  be 
conducted  in  geographic  areas  of  . 
particular  concern,  especially  for  gray 
whales  that  migrate  past  the  western 
entrance  to  the  Straits  of  Juan  de  Fuca 
and  other  members  of  this  species  that 
spend  the  summer  in  the  survey  area 
(near  south  Whidbey  Island  and  the 
Straits  of  Juan  de  Fuca).  humpback 
whales  near  Swiftsure  Bank  and  the 
waters  west  of  the  Straits,  harbor 
porpoise  that  tend  to  congregate  along 
western  Whidbey  Island  and  elsewhere, 
and  minke  whales  that  frequent  shallow 
banks  in  the  Strait  of  Juan  de  Fuca.  All 
species  of  large  whales  (humpback, 
gray,  minke,  or  killer  whales)  will  be 
photographed  to  identify  the  individual 
using  the  area. 

It  should  be  recognized  that,  at  this 
time,  the  monitoring  program  is 
unfunded  and  therefore  may  need  to  be 
modified  in  the  future.  However,  in 
order  for  an  IHA  to  be  issued, 
monitoring  will  need  to  be  conducted  at 
a  level  which  ensures  that  the  activity 
will  have  no  more  than  a  negligible 
impact  on  marine  mammal  species  or 
stocks. 

Repocting 

The  USGS  will  provide  an  initial 
report  to  NfMFS  within  90  days  of  the 
completion  of  the  1998  phase  of  the 
marine  seismic  project.  This  report  will 
provide  dates  and  locations  of  seismic 
operations,  details  of  marine  mammal 
sightings,  and  estimates  of  the  amount 
and  nature  of  all  takes  by  harassment  A 
final  technical  report  will  be  provided 
by  USGS  within  1  year  of  completion  of 
the  1998  phase  of  tbe  Puget  Sound 
marine  seismic  project.  The  final 
technical  report  will  contain  a 
description  of  the  methods,  results,  and 
interpretation  of  all  monitoring  tasks. 


QuMiiltatian 

Under  section  7  of  the  Endangered 
Species  Act,  NMFS  has  begun 
constiltation  on  the  proposed  issuance 
of  an  incidental  harassment 
authorization.  Consultation  will  be 
concluded  upon  completion  of  the 
comment  period  and  consideration  of 
those  comments  in  the  final 
determination  on  issuance  of  an 
authorization. 

National  EnTironmental  Policy  Act 

In  conjunction  with  this  notice, 
NMFS  has  released  a  draft  EA  that 
addresses  the  iqjpacts  on  the  human 
environment  from  issuance  of  the 
authorization  and  the  alternatives  to  the 
proposed  action.  A  copy  of  the  draft  EA 
is  available  upon  request  (see 
ADDRESSES). 

Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
deep  crustal  marine  seismic  surveys 
will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  pinnipeds,  and  possibly  some 
individual  cetaceans.  While  behavioral 
modifications  may  be  made  by  certain 
species  of  marine  mammals  to  avoid  the 
resultant  noise  &om  airgtin  arrays,  this 
behavioral  change  is  expected  to  have  a 
negligible  impact  on  the  animals. 

m  addition,  no  take  by  injury  and^or 
death  is  anticipated  and  takes  will  be  at 
the  lowest  level  practicable  due  to 
incorporation  of  the  mitigation 
measures  mentioned  above.  No  known 
rookeries,  mating  grounds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
manunals  occur  within  or  near  the 
planned  area  of  operations  during  the 
season  of  operations. 

Proposed  AntfaorizatioD 

NMFS  proposes  to  issue  an  Incidental 
harassment  authorization  to  the  USGS 
for  the  possible  harassment  of  small 
numbers  of  several  species  of  marine 
mammals  incidental  to  collecting  deep- 
crustal  marine  seismic  data  in  the  Puget 
Sound/Straits  of  Juan  de  Fuca  region  of 
Washington  State,  provided  the  above- 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 
NMFS  has  preliminarily  determined 
that  the  proposed  activities  would  result 
in  the  harassn^ent  of  only  small 
numbers  of  each  of  several  species  of 
marine  mammals  and  will  have  no  more 
than  a  negligible  imjMct  on  these  marine 

TTiammal  stoclu. 
Information  SolicitBd 

NMFS  requests  interested  persons  to 
submit  copunents.  information,  and 


suggestions  concerning  this  request  (see 

ADDRESSES). 

Dated:  September  11. 1997. 
Hilda  Diaz-Soltero, 

Director.  Office  of  Protected  Resourcee, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-24674  Filed  9-lfr-97:  8:45  am] 
■LUNQ  CODE  MIO-a-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphartc 
Administration 

p.D.  090997E] 

South  Atlantic  Fishary  Managamant 
Council;  Public  Maadngs 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atiantic  Fishery 
Management  Council  (Coimcil)  will 
hold  a  meeting  of  its  Sargassum  and 
Water  Column  Habitat  Sub-Group. 
DATES:  The  meeting  will  be  held  on 
October  7-8  1997.  See  SUPPLEMBfTARY 
MFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  101  Fivers  Island  Road, 
Beaufort,  NC. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  MFORMATION  CONTACT: 
Susfm  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan.buchanan9noaa.gov 
SUPPLEMBfTARY  INFORMATION: 

Meeting  Dates 

October  7.  1997.  1:30  p.m.  to  5:00 
p.m.  Gr  October  8.  1997.  8:30  a.m.  to 
12:30  p.m. 

The  Sub<}roup  will  meet  to  review 
Sargassum  habitat  and  water  coliunn 
information  in  state.  Federal  and 
regional  systems,  and  to  discuss  fishing 
and  non-fishing  threats  to  these  habitats. 
The  Sub-Group  will  also  discuss  policy 
recommendations  and  research  and 
monitoring  needs  for  these  habitats. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Sub-Group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Apt, 
those  issues  may  not  be  the  subject  of 
formal  Sub-Group  action  during  this 
meeting.  Sub-Group  action  will  be 
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restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Speri  al  AccomimMiatioua  - 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sigpi  language  interpretation  or  other 
auxiliary  aids  ^ould  be  directed  to  the 
Coimcil  office  (see  ADDRESSES)  by 
September  26,  1997. 

Dated:  September  10, 1997. 
■ran  C  MorahMd. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-24672  Filed  9-16-97: 8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Ooaanic  and  Atiwoapharic 
AdministFation 

(LO.  0827V7I>] 

Marina  Mammaia;  Parmlt  No.  837  (P77- 
1i67) 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Scientific  research  permit 
amenddient 


f:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  837  submitted  by 
The  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  NMFS,  NOAA,  7600  Sand  Point 
Way  NE.,  BIN  C15700.  Seattle, 
Washington  98115,  has  been  granted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  officers): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMPS. 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Alaska  Region,  NMFS.  P.O.  Box 
21666.  Juneau,  AK  99802-1668. 
SUPPt^MBfTARY  INFORMATION:  On  July 
15, 1997,  notice  was  published  in  the 
Federal  Register  (62  FR  37885)  that  an 
amendment  of  permit  no.  837,  issued 
June  4,  1993  (58  FR  33085),  had  been 
requested  by  the  above-named 
organization.  The  original  permit 
authorized  studies  on  northern  fur  seals 
{Callorhinus  ursinus)  over  a  five-year 
period  on  rookeries  in  the  Bering  Sea 
and  eastern  North  Pacific  Ocean.  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 


amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  and 
,the  Fur  Seal  Act  of  1966.  as  amended 
(16U.S.C.  llSletseg). 

The  permit  was  amended  to  authorize 
the  following  increased  talcing*  of 
northern  fur  seals  {Calloil\inus  ursinus): 
1)  extend  shear  marking  activities 
authorized  in  sections  A.l  and  A.2  to 
Bogoslof  Island;  2)  blood  sampling  of  up 
to  40  pups  of  the  300  pups  authorized 
in  A.3  to  be  captured  and  tagged  on  San 
Miguel;  3)  tissue  sampling  (i.e.,  hair, 
skin,  blubber,  muscle  and  liver)  of  up  to 
120  already  deceased  juvenile  male 
seals  (60  on  St  Paul,  60  on  St  George); 
and  4)  capture  and  recapture  of  up  to  20 
adult  female  seals  on  Bogoslof  Island  to 
study  foraging  behavior.  Each  seal  will 
be  instrumented  with  a  satellite  tag  and/ 
or  time-depth  recorder  and  VHF 
transmitter  via  5— minute  epoxy  glue; 
flipper  tagged,  weighed,  measured,  and 
released.  At  recapture,  the  instruments 
will  be  removed  and  the  animals  will  be 
weighed,  measured,  administered  an 
enema  and  released.  Some  of  these  seals 
may  be  sedated  with  Valium.  At  each 
capture,  the  seal  will  be  given  an 
intramuscular  injection  of  ox3rtocin  and 
milk  sampled.  Up  to  2,000  pups  and 
2.000  non-pups  may  be  incidentally 
harassed  during  the  course  of  theoa 
activities. 

Dated:  September  5. 1997. 
Ana  D.  TeHbaifc 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-34641  Filed  9-16-97;  8:45  am] 
BtuMQ  oooc  asto-is# 


DEPARTMENT  OF  COMMERCE 

National  Oeaanic  and- Atmoapharte 
AdminisliaUon 

[LO.080997B) 

Martna  Mammair,  ParmitNo.  970 
(P867E> 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
amendment 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  970  submitted  by 
Scripps  Institution  of  Oceanography, 
Acoustic  Thermometry  of  Ocean 
Climate  Project,  Institute  for  Geophysics 
and  Planetary  Physics,  9500  Gilinon 


Drive.  La  Jolla,  California  92093-02252, 
has  been  granted. 

ADDRESSES:  The  amendment  and  related 
docimients  are  available  for  review 
upon  Mrritten  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest   - 
Region,  NMFS.  501  West  Ocean 
Boulevard.  Suite  4200,  Long  Beach,  CA 
90802-4213  (310/980-4001);  and 

Protected  Species  Program  Manager, 
Pacific  Area  Office,  NMFS.  2570  Dole 
Street,  Room  106.  Honolulu,  HI  96822- 
2396  (808/973-2987). 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  R^ulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50CFR  part  216),  the 
Eiulangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seqX 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

This  amendment  incorporates  into 
Permit  No.  970  refinements  to  the 
research  protocol,  as  provided  for  by 
Special  Condition  A.8.  of  Permit  970. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  Was 
applied  for  in  good  faith;  (2)  wiU  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  vrith 
the  ptirposes  and  policies  set  fastliin 
section  2  of  the  ESA. 

Dated:  September  11, 1997. 
AnaCTokiMli. 

Chief.  Permits  artd  Documentation  Divisioa. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

[FR  Doa  97-24642  Filed  9-16-47;  8:45  am] 
I  coot  aBi»-«B.# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharte 
Administration 


p.D.0e2897F] 

Martna  Mammals;  Parmit  No.  917  (FMa 
NaP774«2) 

AQBICV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Receipt  of  application  to  amend 
permit  No.  917  (File  No.  p774#2). 

SUMMARY:  Notice  is  hereby  given  that  Eh-. 
John  B.  Pearce,  NMFS.  Northeast 
Fisheries  Science  Center,  166  Waters 
Street.  Room  312,  Woods  Hole,  MA 
02543-1097,  has  requested  an 
amendment  to  permit  no.  917. 
DATES:  Written  or  tele&xed  comments 
must  be  received  on  or  before  October 
17. 1997. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Doctuientadon  Division, 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Administiator,  Northeast 
Region.  NMFS.  One  Blackburn  Drive. 
Gloucester,  MA  01930-2298.  (508)  281- 
9250. 

Written  comments  or  requests  for  a 
public  hearing  on  this  petition  should 
be  submitted  to  the  Chief,  Permits  and 
Docimientation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
piartic\ilar  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
bcsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  email 
or  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPt^MENTARY  INR3RMATI0H:  The 
subject  amendment  to  permit  no.  917, 
issued  on  May  11, 1994  (59  FR  25892) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

Permit  No.  917  authorizes  the  permit 
holder  to  conduct  a  number  of  studies 
on  several  cetacean  species  as  well  as 
gray  and  hartwr  seals  in  the 
northeastern  U.S.  and  Canadian  waters. 


The  research  ectivities  include:  Vessel 
surveys,  aerial  surveys  and 
photogrammetry,  photo-identification 
studies,  and  the  collection  of  biopsies. 
The  permit  holder  now  requests 
authorization  to:  increase  the  number  of' 
biopsy  samples  collected  bom 
humpback  whales  (Megapfera 
novaean^iae),  common  dolphins 
[Delphinus  delphis),  Atlantic  white- 
sided  dolphins  [Lagenorhynchus 
acutus),  bottienose  dolphins  (offshore 
stock,  TursJops  truncatus),  and  striped 
dolphins  (Ste/ieiia  coeruleoalba).  The 
permittee  is  currenUy  authorized  to 
collect  25  biopsies  from  each  species, 
and  requests  to  increase  the  number  to 
50  samples  for  humpback  whales  and  to 
100  samples  for  the  pelagic  dolphins 
listed  above. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement 

Dated:  September  10. 1997. 
Ana  D.  Terbosk. 

Chief,  Permits  and  Documentation  Division, 
Office  »f  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-24643  Filed  9-16-97;  8:45  am) 

Mx«ia  oooc  3si«-c»-r 


DEPARTMENT  OF  COMMERCE 

National  TetocommunicatkMis  and 
Information  Administration 

Spectrum  Planning  and  Policy 
Advisory  Committae  (8PAC)  Meeting 

summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix, 
notice  is  hereby  given  that  the  Spectrum 
Planning  and  Policy  Advisory 
Committee  (SPAC)  will  meet  on 
September  26.  1997  from  9:30  a.m.  to 
4:30  pan.  in  Room  1605  at  die  United 
States  Department  of  Commerce,  1401 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

The  Committee  was  established  on 
JiUy  19, 1965  as  the  Frequency 
Management  Advisory  Council  (FMAC). 
The  name  was  changed  in  April,  1991, 
and  in  July,  1993,  to  reflect  the 
increased  scope  of  its  mission.  The 
objective  of  the  Committee  is  to  advise 
the  Secretary  of  Commerce  on  radio 
frequency  spectrum  planning  matters 
and  means  by  which  the  effectiveness  of 
Federal  Government  frequency 
management  may  be  enhanced.  The 
Committee  consists  of  nineteen     MiJU't.<L 


members,  fifteen  from  the  private  sector, 
and  four  from  the  Federal  Government, 
whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  of  manufacturing, 
analysis  and  plaiming,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Disciission  of  the  SPAC  Report  of 
Spectrum  Reallocation; 

(2)  Future  Spectrum  Policy  and  Long 
Range  Planning; 

(3)  Stmunary  of  new  radiation 
exposure  legislation;  and 

(4)  Public  Safety  Wireless  Advisory 
Committee  (PSWAC)  update. 

The  meeting  will  be  open  to  public 
observation.  Public  entrance  to  the 
building  through  the  main  entrance  is 
on  14th  Street  midway  between 
Pennsylvania  Avenue  and  Constitution 
Avenue.  A  period  will  be  set  aside  for 
oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each  per  member  of  the  public.  More 
extensive  questions  or  comments  should 
be  submitted  in  writing  before 
September  17, 1997.  Other  public 
statements  regarding  Committee«fEaii8 
may  be  submitted  at  any  time  before  or 
after  the  meeting.  Approximately  20 
seats  will  be  available  for  the  public  on 
a  first-come,  first-served  basis. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Federal  Information  Relay  Service 
(FIPS)  on  1-800-877-8339. 

Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

FOR  RiRTHER  mroRMATKNI,  CONTACT: 
Inquires  may  be  addressed  to  the 
Executive  Secretary,  SPAC.  Mr.  Richard 
A.  Lancaster.  National 
Telecommunications  and  Information 
Administration,  Room  4082,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone  202- 
482-4487. 

Dated:  September  11, 1997. 
Richard  A.  Lancaster, 

Executive  Secretary,  Spectrum  Planning  and 
Policy  Advisory  Committee,  National 
Telecommunications  and  lafoaaation 
Administration.  "'  '''•■ 

[FR  Doc.  97-24608  Filisd  9-16-97;  8:45  amj 
BtUMQ  CODE  3S1fr-aO-M 
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DEPARTMENT  OF  COMMERCE 


AQBICV:  Department  of  Commerce, 
Patent  aiul  Trademark  Office. 
ACTION:  Announcement  of  Membership 
of  the  Patent  and  TrademaikJDffice 
Performance  Review  Board. 


•OMMARy:  In  canfannanoe  «dth  theCivil 
Service  Reform  Act  of  1978.  5  U.S.a 
4314(cX4).  the  Patent  and  Ttademark 
Office  announces  the  appointment  of 
persons  to  serve  as  menmers  of  its 
Performance  Review  Board. 


;  Comments  should  be 
addressed  to  EMrector,  Office  of  Hiiman 
Resources,  Patent  and  Tradranarii  Office. 
One  Crystal  Park.  Suite  707. 
Weahii^on.  DC  20231. 

KM  FUmWCir  iPTWIMTlOW  CONUCTS 
Alethea  Loog-Gkeen  at  the  above 
address  or  telephone  (703)  305-«062. 
awnjMBITANy  BITOMMTIOH:  The  new 
membenfaip  of  the  PMeitt  and 
Trademark  Office  Performance  Review 
Board  is  as  follows: 

Gloria  GbtiAnB,  Choinaaa,  Acting  Dapoty 
Aasodats  CaaaniasloiMr  ior 

Adminiatntion  and  Quality  SarvioM. 

Patent  and  Ttadamatk  Offioa.  Waahi^hm, 

DC  20231.  T«m—«piras  S^rtombar  30. 
1999 
MvyC.  Lob,  Deputy  Dtraotor,.  Patent 

Rwinining  Group,  Patent  and  Tiadamaik 

Qffioa,  Waahington.  DC  20231,  Tatm— 

ejqiins  S^itambar  SO.  1999 
pnF.Ng,  Di^uty  Diracior.  Palant  Bxaminiiv 

Groiqi.^  Patant  and  Ttadamatk  Office. 

Waahinglmr.  DC  20231,  Tans— «aq>ina 

September  90, 1996 
Autoia  &  Avdaricfa;  AaaistaiBt  Gaoaral 

Coonael.  Dapartmant  of  CoBBmeroa. 

Waahington.  DC  20230^  Tana— ncpiias 

Septamber  30. 1999 
KobmthL  Andmwon.  Daputy  Assistant 

CoDBnisskanr  ior  Trademarka.  Pataat  aed 

Ttadamarii  Office,  WMhingtoo.  DG  2B831. 

Taiui    ajipiraa  Saptambar  30, 1999 
Gerald  R.  Lucas;.  Diractar.  Bastara 

Administrativa  SuppottCantar, 

DapartOMnt  of  Canunarca,  NorMk.  VA 

23S10,  Term— ncpitaa  September  30, 1999 
BobmtP.  Kttgtiman,  Oiractor  (rf 

Administratiao,  Buraau  of  Export 

A<faninistiatian,  Department  of  Cnnmarea. 

Washington,  DC  20230.  Tenn— expires 

September  30, 1999 
&  Malodee  Stitb.  Diractac.  Offica  far  Equal 

Opportunity,  Deparmiant  of  tfaeJnterior, 

Waahington.  DC  20340.  Tarm>-«q»iiM 

Saptamber  30, 1999. 

Dated:  S^ttember  la  1807. 
lA 


Aasittant  Secretary  ofCoaunerce  and 
Cnnmtisnouer  ofPatmnts  and  Tradmnaria. 
(PR  Doc  97-24e9e  FOad  9-ie^07: 8:45  am] 


DEPARTMENT  OF  DEFENSE 

DtfMrtment  of  th*  Aniiy 

Final  PrograronMtlc  Envtronmental 
At— ■meiil  (FPEA)  and  Flndbig^of  No 
Significant  Impact  (FNSQ  lor  tha  Joint 
Vtacdna  AcqulaWon  Program  (JVAP) 

AQCNCr:  Department  of  the  Army,  DoD. 
action:  Notice  of  availability. 


SUMMART:  The  Depertment  of  the  Anny 
announces  the  availability  far  public 
review  epd  conunent  of  am  FPEA  and 
FNSI  fin  die  JVAP.  The  primary 
obiective  of  the  JVAP  is  to  develop, 
produce,  store,  test,  and  field  sufficient 
^quantities  of  U.S.  Food  and  Drug 
Administration  (FDA)  licensed  vaccines 
to  implement  U.S.  government  poUcy 
for  protecting  its  aimed  forces  against 
biological  warfare  egents.  Because  of  the 
current  threat  of  biolegicel  warfare  and 
its  continuing  prolifination.  there  is  an 
urgnit  need  to  protect  our  fitting  men 
and  women  who  go  in  hann^  way.  The 
JVAP  is  impkmeitfBdijy  the  Depailment 
of  Defnue  through  thr  Joint  ftogram 
CMBoB  far  Bioidgical  Oefanae  for  whieh 
the  Aimy  is  the  leed  agency.  Hie  JVAP 
FFEA  diancteriaes  and  aaaeeees  the 
posatUe  and  probable  enviroomeitfal 
coimequeoces  associated  with  the  JVAP 
as  proposed  and  the  alternatives 
considered.  The  FPEA  concludes  th^ 
the  propoeed  JVAP  activittes  and  the 
akematives  analysed  ace  not  likely  to 
have  ajgnifimnt  advene  eflects  lyon  the 
quality  of  the  environment 
Altonatives: 

a.  fanplement  and  operMe  the  JVAP 
through  which  the  Aiiay  proposes  to 
devriop,  raoduce.  stewa.  test,  and  field 
vaccines  for  biological  defcose  which 
are  otherwise  unavail^k  (Prelsned 
Ahemtfive). 

b.  No  action  (oeesatien  of  ail  JVAP 
activities newand  in  the  fiiture). 

c.  Conduct  cmrentand  cmrantljr 
planned  JVAP  ectivitiesiQ  a 
ooosolidated  government  facility. 

d.  Coaduct  cunent  andruirentiy 
planned  JVAP  activities  et  a 
consolidated  contractor  isdlity. 

Ckmunents:  The  JVAP  n>EA/n4S  Is 
available  for  public  review- and 
comment  Mr.  Bruce  G.  Kay  is  Qm 
Department  of  the  Aimy  clearingkouse 
for  requests  for  the  JVAP  FPEA  and 
docmnentation  bom  previaus 
onvuonmental  analyses  referenced  in 
the  FPEA.  The  JVAP  FPEA 
documentation  with  supporting  repoits 
is  available  through  the  internet  at  httpJ 
/www.armymedicine.aimy.mil/}vap- 
^fiea.  Written  eoomients  regarding  dw 
FFEA/FNSI  dyjuU  be  sidnnitted  to  dM 
address  provided  beknK: 


DATES:  Comments  must  be  submitted  on 
or  before  October  1 7, 1997. 
ADDRESSES:  Mail  comments  or 
document  copy  requests  to:  Joint 
Vaccine  Acquisidon  Pro)ect 
Management  Office,  ATTN:  Mr.  Bruce 
Kay,  568  Doughten  Drive,  Suite  100, 
Fort  Dettick.  Maryland  21702-5040; 
phone  at  (301)  619-2016;  or  £uc  at  (301) 
61»-7230;  e-mail: 
bruce_g_Jcay«ftdetrck- 
ccmail.army.miL 

Dated:  September  n.  199?. 

Actiag  Deputy  Assistant  SecntaryofUM 
AimyiBavkammmt,  Safetyand  OoaupatiauBt 
Health)  OASA(i.LB-B). 

(FR  Doc  97-24647  Filad  9-ie-e7;  ft4ra^ 


DEPARTMENT  OF  DEFENSE 
>of  ttia  Army 

1 0*  AwaMHllly  of  4 


AQPiCY:  U.S.  Army  Research 

Laboretoiy,  DoD. 

action;  Notice  of  availability. 


r:  Tike  Department  of  the  Amy 
aniKrancas  the  general  availability  of 
exduuve,  pertially  exduaive  or  ncn- 
exchistse  licenses  reladvelo  oompasilt 
materiab  pn^parties' data  produced  by 
die  U.S.  Army  Reeaarch  LaheiaUjty. 
Licenses  shall  conq>ly  wndi.35  D.S.C 
209  and  37  CFR  40«. 


^^1091  OOMTACTl. 
Kfichael  D.  Rausa.  U.S.  Army  Reseereb- 
LdMuatoty.  Office  of  Reaeeach  and 
Tedmology  Api^icatioaa,  ATTN: 
AMSIL-CS-TT/Bldg  434.  Aberdeen 
Proving  Ground.  Maryland  210Q5-M25,' 
Tek^mne:  (410)  278^-5028. 


V.  TeaM. 

AMmaatBAnnyPadenlRegittarLiaaam 
Officer. 

(FR  Doc  97-34SS7  Piled  »-l«-97: 8:45  aa) 


OEPAmVENT  OF  O^BISE 

PsftnaiHoHhaNNvy 

Nottoa  of  A  vaNabMly  of  an 

Envtronmanli 

Flndhigof  No 

ttMDIap 

SoMWi 


OS.  Navy  Submartno 


:  Pursuant  to  section  102(2)  of 
die  National  Environmental  Policy  Act 
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(NEPA)  of  1969,  the  Cotincil  on 
Environmental  Quality  regulations 
implementlBg  NEPA  procedures  (40 
CFR  Parts  1500-1508),  and  Executive 
Order  (EO)  12114  "Environmental 
Effects  Abroad  of  Major  Federal 
Actions,"  the  Department  of  the  Navy 
gives  notice  that  an  Environmental 
Assessment  (EA)  has  been  prepared  and 
an  Environmental  Impact  Statement  is 
not  required  for  the  disposal  of  non- 
hazardous  biodegradable  solid  waste 
(paper,  cardboard  and  food),  and  non- 
hazardous  non-biodegradable  solid 
wastes  (metal  and  glass)  from  U.S.  Navy 
submarines. 

The  provisions  of  NEPA  apply  to 
federal  actions  that  occur  in  the  United 
States  and  within  the  contiguous 
territorial  sea.  The  provisions  of  EO 
12114  apply  to  major  federal  actions 
that  occur  beyond  the  territorial  seas  of 
the  United  States,  in  the  global 
commons,  or  within  the  jurisdiction  of 
a  foreign  government.         ' "  *'  •'  ' 

Backgnmnd 

The  Navy  is  developing  a  Submarine 
Solid  Waste  Management  Plan  in 
response  to  the  National  Defense 
Authorization  Act  for  Fiscal  Year.  1994 
which  required  the  Secretary  of  the 
Navy  to  submit  to  Congress,  no  later 
than  November  30, 1996,  a  plan  for 
compliance  by  Navy  ships  with 
Regulation  5  of  Annex  V  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
fMARPOL),  which  pertains  to  disposal 
of  shipboard  solid  waste  in  "special 
areas."  The  Navy  submitted  a  Special 
Areas  Compliance  Report  for  Surface 
Ships  by  the  November  30.  1996 
deadline.  That  report,  however,  did  not 
address  submarine  solid  waste 
management  in  detail,  because,  at  that 
time,  the  Navy  was  still  evaluating 
options  for  addressing  submarine  solid 
-  waste. 

The  MARPOL  Convention,  formulated 
in  1973  and  amended  in  1978,  contains 
five  annexes,  each  dealing  with  a 
particular  type  of  discharge.  Solid  waste 
is  addressed  in  Annex  V,  "Regulations 
for  the  Prevention  of  Pollution  by 
Garbage  from  Ships."  MARPOL 
prohibits  some  discharges  altogether, 
restricts  some  discharges  to  particular 
distances  from  land,  and  establishes 
"special  areas"  within  which  additional 
discharge  limitations  apply,  based  on 
the  oceanographic  characteristics  and 
ecological  significance  of  those  areas. 

Eight  "special  areas"  have  been 
designated  by  Annex  V:  the  Baltic  Sea, 
portions  of  the  North  Sea,  the  Antarctic 
Area,  the  Red  Sea,  the  Black  Sea,  the 
Gulf  area  (including  the  Persian  Gulf 
and  the  Gulf  of  Aden),  the  wider ;.   -. 


Caribbean  (including  the  Gulf  of 
Mexico),  and  the  Mediterranean  Sea.  To 
date,  only  the  first  three  are  "in  effect" 
based  on  an  assessment  of  the  waste 
management  capabilities  of  each  area's 
littoral  countries. 

The  MARPOL  Convention  limitations 
on  ocean  discharges  do  not  expressly 
apply  to  warships  or  naval  auxiliaries. 
It  does  require,  however,  that  signatiire 
countries  ensure  their  warships  and 
auxiliaries  operate  consistent  with  the 
Convention  so  far  as  is  "reasonable  and 
practicable." 

The  United  States  became  a  signatory 
to  MARPOL  Annex  V  in  1987  and 
enacted  implementing  laws  by 
amending  the  Act  to  Prevent  Pollution 
from  Ships  (APPS).  In  the  1987 
amendment  (known  as  the  Marine 
Plastic  Pollution  Research  and  Control 
Act),  Congress  did  not  adopt  the 
Convention's  "reasonable  and 
practicable"  requirement  for  U.S. 
warships,  but  instead  affirmatively 
required  full  compliance  by  U.S.  Navy 
vessels  with  all  Annex  V  requirements 
by  1994.  In  1993,  the  Nationial  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(DAA  94)  allowed  the  Navy  to  petition 
Congress  for  relief  from  the  legislatively 
imposed  requirements  of  Annex  V,  if 
the  Navy  demonstrated-that  full 
compliance  for  U.S.  warships  and 
auxiliaries  may  not  be  technologically 
feasible  while  maintaining  the  necessary 
level  of  operational  capability. 

The  DAA  94  also  provided  that,  if  the 
plan  demonstrates  that  compliance  by 
certain  ships  (submarines  included) 
under  certain  conditions  is  not 
technologically  feasible.  Congress  may 
modify  the  applicability  of  the  special 
area  requirements  for  Navy  warships 
and  auxiliaries. 

The  development  of  a  management 
plan  for  the  disposal  of  submarine  solid 
waste  must  incorporate  the  unique 
nature  of  warships,  a  fact  recognized  by 
MARPOL.  Submarine  characteristics 
and  operations  are  significantly 
different  from  sxirface  ships, 
necessitating  a  different  approach  to 
solid  waste  management.  As  space  in 
submarines  is  highly  constrained, 
historic  emphasis  on  solid  waste 
management  for  the  submarine  fleet  has 
been  on  source  reduction.  Crews  work 
hard  to  conserve  limited  storage  space 
by  minimiring  the  amount  of  plastic 
and  paper  material  brought  on-board,  a 
practice  which  in  turn,  minimizes  the 
amount  of  waste  generated  at  sea. 

Submarine  design  characteristics 
including  critical  space,  weight,  shock, 
acoustic  and  atmospheric  control 
constraints,  and  operations  are 
significantly  different  from  surface 
ships,  so  much  so  that  operational  and 


technological  opportunities  for 
submarine  solid  waste  management  are 
far  fewer  than  for  surface  ships.  Factors 
in  developing  a  submarine  solid  waste 
management  strategy  include  the 
operation  and  deployment  of  the 
submarine  fleet,  storage  space  aboard 
ship,  the  totally  self-contained 
atmosphere  of  the  vessel  while 
submerged  r  waste  generation  rates  and 
characteristics,  and  current  Navy  solid 
waste  management  policies  and 
practices. 

PropoMd  Acdon  and  AHematiws 

After  careful  analysis  of  several 
alternatives  and  their  associated 
impacts,  the  proposed  action  for  solid 
waste  management  for  U.S.  Navy 
submarines  involves  a  three-pronged 
approach:  (1)  for  food  wastes,  garbage 
grinders  would  be  installed  on 
submarines  to  grind  food  waste  for 
disposal  (to  virtually  eliminate  the  need 
for  discharging  plastic  wet  bags,  go 
called  because  "wet"  food  wastes  are 
placed  in  disposal  bags),  while  non- 
grindable  food  wastes  would  be 
discharged  via  the  Trash  Disposal  Unit 
(TDU)  in  non-plastic  wet  bags  or 
containers;  (2)  the  discharge  of  all 
plastics  from  submarines  will  be 
eliminated  by  December  31,  2008 
through  source  reduction,  use  of  new 
non-plastic  wet  bags  (cuneady  under 
development),  and  compaction 
technology  to  facilitate  ease  of  on-board 
storage  using  the  very  limited  space 
available  for  that  purpose;  and  (3)  the 
discharge  of  all  other  non-hazardous 
components  of  the  submarine  solid 
waste  stream  (paper,  cardboard,  metal 
and  glass)  via  the  TDU.  Discharge  of 
solid  waste  from  submarines  would 
occur  world-wide  imder  the  "proposed 
action,  but  would  be  limited  by 
"distance  from  shore"  criteria,  e.g., 
greater  than  25  nm  from  shore  or 
between  12  nm  and  25  nm  only  when 
water  depths  are  6,000  feet  or  greater. 

Implementation  of  this  proposed 
action  will  benefit  the  environment  by 
retaining  all  plastic  waste  for  shore    • 
disposal  and  grinding  food  waste,  which 
will  reduce  the  requirement  for 
discharging  wet  bags  and  associated 
iron  weights,  and  results  in  submarine 
operational,  environment  and  quality  of 
life  improvements. 

Alternatives  Considered  and  Rejected 

No  At-Sea  Discharge  in  Special  Areas 
Ahemative 

This  alternative  was  rejected  because 
submarines  are  not  designed  to 
accommodate  solid  waste  storage,  do 
not  utilize  underway  transfers  or 
replenishments,  and  cannot  be  modified 
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to  provide  adequate  waste  storage  space. 
Routinely  storing  waste  on-boaid  would 
adversely  impact  mission 
accomplishment,  ability  to  recover  bom 
emergencies,  and  crew's  health,  welfare, 
and  quality  of  life. 

Pulp  and  Shred  Alternative 

This  alternative  would  involve  the 
installation  of  pulpers  to  process 
cardboard  and  paper  into  a  non-floating 
slurry  and  shredders  to  process  (shred) 
metal  and  glass.  The  paper  and 
cardboard  slurry  would  be  discharged 
into  the  submarine's  sanitary  tank  for 
subsequent  release  to  the  ocean,  while 
the  shredded  metal  and  glass  would  be 
discharged  via  the  TDU.  This  alternative 
was  rejected  because  equipment 
installation  would  use  space  for 
mission-essential  equipment  and  crew 
berthing.  This  would  adversely  impact 
mission  accomplishment,  with  no 
oCbetting  increase  in  environmental 
benefit 

Use  of  Extended-life  TDU  Cans 

This  alternative  would  involve  the 
use  of  TDU  cans  made  of  less  corrodible 
material  (than  in  current  use)  allowing 
the  TDU  can  to  remain  intact  and  be 
silted  over  on  the  ocean  floor.  This 
alternative  was  rejected  because  use  of 
alternative  materials  for  extended  life 
TDU  cans  would  represent  a  significant 
increase  in  cost  to  the  Navy  without 
producing  an  increase  in  environmental 
benefit 

On-Board  Destruction 

This  alternative  focused  on 
technologies  that  would  result  in  the 
destruction  of  wastes  aboard  the 
submarine.  On-board  destruction  was 
rejected  because  of  the  limited  and 
confined  space  on  submarines  to  install 
this  equipment  and  the  inability  to 
exhaust  resultant  fumes  and  gases  while 
submerged. 

No  Action  Alternative 

The  current  waste  management 
practices  for  submarines  (assumed  as 
the  no  action  alternative)  adhere  to 
stipulated  minimum  distances  where 
soUd  waste  may  be  discharged  fit>m 
land,  and  the  forms  in  which  various 
tjrpes  of  solid  waste  may  be  discharged 
within  those  defined  distances. 
Compacted  solid  waste  is  currently 
discharged  from  submarines  in  cans 
utilizing  the  TDU.  The  Navy  has 
implemented  plastics  waste  discharge 
management  measures  which  include 
limiting  discharges  to  the  minimnTn 
amount  practicable  and  retaining 
plastics  on-board  while  the  submarine  is 
less  than  50  nautical  miles  (nm)  fitim 
shore.  The  continuation  of  ciirrent 


practices  was  rejected  because  it  lacks 
the  environmental  benefits  of  retaining 
plastic  material  for  shore  disposal,  and 
does  not  take  advantage  of  the 
operational,  environmental,  and  quality 
of  life  benefits  residting  from  the 
grinding  of  food  waste. 

Impacts  of  tba  Pn^Msed  Actiim 

Under  the  proposed  action, 
cardboard,  paper,  metal  and  glass  would 
continue  to  be  discharged  utilizing  the 
TDU;  plastics  would  be  stored  on-boud 
for  disposal/ recycling  on  shore;  and 
food  wastes  would  be  processed  through 
a  garbage  grinder  and  discharged. 
The  discharge  of  these  wastes  in 
MARPOL  Special  Areas  and/or  the 
oceans  of  the  world  will  not 
significantiy  impact  the  plants,  animals, 
qr  environment  of  these  areas.  With 
regard  to  plastic  wastes,  the  proposed 
action  would  have  a  positive  impact 
globally  because  all  plastics  will  be 
retained  for  shore  disposal.  Further, 
plastics  retention  would  reduce  the 
weight  of  solid  wastes  discharged  by 
approximately  15  percent 

The  proposed  action  similarly  would 
not  have  a  significant  impact  on  the 
submarine  environment.  Management  of 
cardboard,  paper,  metal  and  glass  solid 
waste  by  discharge  through  the  TDU  is 
a  continuation  of  waste  management 
practices  that  are  inherent  in  the  way 
submarines  were  designed  to  manage 
these  solid  waste  streams;  as  such,  the 
proposed  action  (which  includes  the 
retention  onboard  of  plastic  waste) 
represents  a  minor  change  in  the  waste 
management  practices  aboard 
submarines  and  would  not  impact  the 
submarine  environment.  However,  there 
would  be  some  limited  impact  on 
stowage  space  aboard  the  submarine 
and  crew  quality  of  life  because  of  the 
retention  of  all  plastics.  The  addition  of 
garbage  grinders,  on  submarines  not 
currenUy  equipped  with  them,  will 
provide  submarines  with  a  more 
efficient  means  of  disposing  of  food 
waste,  virtually  eliminating  the  use  of 
wet  bags  and  the  associated  TDU 
weights,  and  enhance  the  quality  of  life 
of  the  crew. 

Implementation  of  the  proposed 
action  will  have  some  minor  shoreside 
impacts  with  respect  to  on-shore  waste 
disposal  capacity  and  costs  because  of 
the  need  to  manage  additional  plastic 
wastes  retained  on  submarines  for  shore 
disposal. 

The  discharge  of  non-hazardous,  non- 
plastic,  negatively  buoyant  compacted 
solid  waste  via  the  TDU  will  have  no 
associated  cumulative  impacts  to  the 
marine  environment.  From  a  basin-wide 
perspective,  the  discharge  of  submarine 


solid  waste  should  have  no  advane 
envirorunental  impact. 

It  is  not  expected  that  the  proposed 
action  will  have  any  adverse  effects  on 
threatened  and  endangered  species.  The 
distance  that  waste  is  discharged  from 
shore,  extremely  low  spatial  density  of 
the  TDU  cans  on  the  sea  floor,  the  short 
time  span  in  the  water  column  (TDU 
cans  sink  rapidly  to  the  bottom),  and  the 
tendency  of  the  threatened  at 
endangered  species  to  congregate  in 
shallow  water  near  coasUines,  will 
minimize  exposure  of  the  TDU  cans  and 
thefr  contents  to  these  species. 

It  is  not  expected  that  the  proposed 
action  will  have  any  adverse  impacts  on 
coral  reefs.  Submarines  usually  operate 
in  the  vicinity  of  coral  reefe  only  when 
transiting  into  or  out  of  port.  By  Navy 
policy,  submarines  discharge  TDU  cans 
beyond  25  nm  from  land,  or  between  12 
nm  and  25  nm  only  when  the  depth  of 
water  is  6,000  feet  or  greater,  where 
coral  reefs  are  unlikely  to  be  found. 

The  proposed  action  does  not  comply 
with  the  Special  Area  discharge 
provisions  of  APPS,  and  an  amendment 
would  be  necessary  to  implement  the 
proposed  action. 

EO  12898  (Federal  Actions  to  Address 
Environmental  justice  in  Minority  and 
Low-Income  Populations)  directs  that 
all  fsderal  departments  and  agencies 
make  achieving  environmental  justice 
part  of  their  mission.  The  proposed 
action  will  not  cause  disproportionate 
adverse  environmental  or  health 
impacts  specific  to  any  group  or 
individual  from  minority  or  low-income 
populations. 

Based  on  information  gathered  during 
the  preparation  of  the  EA,  the  Navy 
finds  that  implementation  of  the 
proposed  action  will  not  result  in 
significant  adverse  impacts  to  the 
environment 

FOR  FURTHER  ffFORMATKM:  The  EA 
addressing  this  action  may  be  obtained 
from:  Commanding  Officer,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  10  Industrial  Highway,  MS 
82,  Lester,  PA  19113-2090  (Attn:  Mr. 
Robert  Ostermueller,  Code  202, 
telephone  610-595-0759).  A  limited 
nimiber  of  copies  of  the  EA  are  available 
to  fill  single  copy  requests. 

Dated:  September  9, 1997. 
ThoBwJ.PariiBg. 

Special  Assistant  for  Environmental 
Planning.  Environmental  Protection,  Safety, 
and  Occupational  Health  Division.  Deputy 
Chief  of  Naval  Operations  (Logistics). 
[FR  Doc  97-24719  FUed  9-16-07;  8:45  am] 
BIUJNQOOOC  SnO-FF-P 
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DEPARTMEHT  OF  DEFENSE 

Department  of  ttw  Navy 

Notice  of  AvailaMlity  of  a  Draft  Ptan  for 
U.S.  Navy  Submarine  Solid  Waste 
IManagement  for  MARPOL  Annex  V 
Special  Areas,  an  Addendum  to  ttie 
Report  to  Congress  on  U.S.  Navy  Ship 
Solid  Waste  Management  Ptan  for 
MARPOL  Annex  V  Special  Areas  of 
November  1996 

summary:  The  Department  of  the  Navy 
(DON)  announces  the  availability  of  a 
document  providing  the  proposed 
management  plan  for  solid  waste  aboard 
Navy  submarines.  This  document 
discusses  the  results  of  studies  designed 
to  detennine  the  practicability  of 
various  options  for  solid  waste 
management  aboard  submarines 
pursuant  to  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  (MARPOL).  Annex 

V  Special  Areas,  as  required  by  the  Act 
to  Prevent  Pollution  from  Ships.  As  an 
addendum  report  to  the  U.S.  Navy's 
November  1996  Report  to  Congress, 
"U.S.  Navy  Ship  Solid  Waste 
Management  Plan  for  MARPOL  Annex 

V  Special  Areas,"  this  dociunent 
provides  additional  information  on 
submarines  that  was  not  previously 
available. 

Copies  of  the  U.S.  Navy  Submarine 
Solid  Waste  Management  Plan  for 
MARPOL  Annex  V  Special  Areas  may 
be  obtained  from,  and  written  comments 
on  the  Plan  may  be  submitted  to.  Mr. 
Cartwright  at  the  address  provided 
be'ow. 

DATES:  Written  comments  on  the  Plan 
will  be  considered  if  received  by 
October  17. 1997. 

FOR  FURTHER  MFORMATKW  CONTACT:  Mr. 
David  Cartwright  NAVSEA  92TE, 
Assistant  for  Submarine  Environmental 
and  Occupational  Safety  A^irs, 
Department  of  the  Navy,  Naval  Sea 
Systems  Command,  2531  ]efferson  Davis 
Highway.  Arlington,  VA  22242-5160 
1(703)  602-6096  (Ext.  475)). 
SUPPLBifKNTARY  MFORMATION:  The  U.S. 
Navy  Submarine  Solid  Waste 
Management  Plan  is  being  prepared 
pursuant  to  Section  1003(c)(2)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994,  Public  Law  103-160. 
codified  at  33  U.S.C.  1902(2H4).  That 
statute  required  the  Secretary  of  the 
Navy  to  submit,  by  30  November  1996, 
a  plan  for  compliance  by  all  ships 
owned  or  operated  by  the  DON  with  the 
^  requirements  of  regulation  5  of  Annex  V 
of  MARPOL.  The  Navy's  1996  report 
stated  that  an  addendum  would  be 
prepared  for  submaine  solid  waste 
management  MARPOL  establishes  rules 


pertaining  to  the  discharge  of  shipboard 
solid  waste  from  vessels  operating  in 
designated  "sp>ecial  areas"  of  the  world, 
of  which  three  are  currenUy  in  effiect: 
the  Baltic  Sea,  the  North  Sea  and  the 
Antarctic  Region. 

The  development  of  the  U.S.  Navy 
Submarine  Solid  Waste  Management 
Plan  has  been  coordinated  with  the 
public  through  meetings  held  in 
September.  1994.  and  March.  1997;  with 
the  Department  of  State.  Department  of 
Commerce,  Environmental  Protection 
Agency.  U.S.  Coast  Guard,  and  other 
Federal  agencies.  A  Notice  of  a  Finding 
of  No  Significant  Impact,  restilting  from 
an  Environmental  Assessment  on  the 
Flan,  appears  in  this  Federal  Register. 

The  Submarine  Solid  Waste 
Management  Plan  addresses  six  solid 
waste  management  options.  The 
proposed  action  is:  the  discharge  of  non- 
plastic,  non-hazardous,  negatively 
buoyant,  compacted  solid  waste,  other 
than  grindable  food  wastes  in  special 
areas  beyond  25  nautical  miles  (nm) 
frt)m  land,  or  between  12nm  and  25nm 
only  when  the  depth  of  water  is  greater 
than  6.000  feet;  use  of  source  reduction, 
non-plastic  "wet  bags."  and  compaction 
technology,  which  will  enable 
submarines  to  retain  all  plastics  for 
shore  disposal  by  December  31,  2008; 
and  processing  food  wastes  through  a 
garbage  grinder  and  discharging  the 
wastes  greater  than  3nm  from  land. 
Implementation  of  the  proposed  action 
satisfies  MARPOL's  "reasonable  and 
practicable"  standard  for  warships,  but 
will  require  an  amendment  to  the  Act  to 
Prevent  Pollution  from  Ships  to  allow 
the  discharge  of  compacted,  negatively 
buoyant,  non-plastic  solid  wastes  by 
submarines  in  Special  Areas. 

Dated:  September  12. 1997. 
Dane  E.  Crandall. 

LCDR.  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-24718  Filed  9-16-97;  8:45  am) 
aajjNQOOOC  jsio-ff-p 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
bold  a  public  hearing  on  Wednesday, 
September  24, 1997.  The  hearing  will  be 
part  of  the  Conunission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive,  West  Trenton,  New  Jersey. 


An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
9:30  a.m.  at  the  same  location  and  will 
open  with  a  presentation  and  discussion 
of  the  results  of  the  Commission's 
recenUy  completed  Delaware  River 
Basin  Conunission  Survey  to  Assess  its 
Management  of  the  Basin's  Water 
Resources.  The  survey  results  are  also 
available  by  calling  (609)  883-9500  ext 
215  and  leaving  your  name  and  address, 
or  may  be  downloaded  frtim  the 
Commission's  web  site  at:  http:// 
www.state.nj.us/drbc/drbc.htm.  The 
conference  will  also  include  a 
presentation  on  the  New  Jersey  State 
Development  and  Redevelopment  Plan's 
cross-acceptance  process  and  a 
discussion  of  depletive  water  use  above 
Commission  reservoirs. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  1 1  and/or  Section  3.8  of  the 
Compact: 

1.  Town  of  Middletown-Arkville  Water 
District    D-8&-77  CP  RENEWAL  2.  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  4.5  million  gallons  (mg)/30  days  of 
water  to  the  applicant's  distribution 
system  from  Well  Nos.  3  and  4. 
Commission  approval  on  August  12, 
1992  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  4.5  mg/30  days.  The  project 

is  located  in  the  Town  of  Middletown, 
Delaware  County,  New  York. 

2.  Playtex  Family  Products 
Corporation    0-90-106  RENEWAL  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
tol2  mg/30  days  of  water  to  the 
applicant's  product  processing  facility 
from  Well  Nos.  l-^ME  and  2-SE. 
Commission  approval  on  May  20, 1992 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawai  from 
all  wells  remain  limited  to  12  mg/30 
days.  The  project  is  located  in  the  City 
of  Dover,  Kent  County,  Delaware. 

3.  Montague  Water  Company    D-91- 
75  CP  RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  8.0  mg/30  days 
of  water  to  the  applicant's  distribution 
system  frvm  Well  Nos.  1  through  5. 
Conunission  approval  on  March  25, 
1992  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  8.0  mg/30  days.  The  project 
is  located  in  Montague  Township, 
Sussex  County,  New  Jersey. 

4.  Hewlett-Packard  Company  D-97- 
15  (D).  An  application  for  the  discharge 
of  wastewater  resulting  from  a  ground 
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water  remediation  project.  An  average 
0.144  million  gallons  per  day  (mgd)  of 
contaminated  ground  water  will  be 
treated  and  discharged  to  an  unnamed 
tributary  of  Egypt  Run.  a  tributary  of 
East  Branch  White  Clay  Creek,  in  New 
Garden  Township,  Chester  County, 
Pennsylvania.  Five  recovery  wells  will 
collect  groimd  water  for  treatment  for 
removal  of  volatile  organic  compounds 
via  an  air  stripper  and  filtration  units. 
The  project  will  serve  only  the  site  of  ' 
the  applicant's  former  electronic 
instrumentation  operations  located  at 
Route  41  and  Starr  Road  in  New  Garden 
Township. 

5.  Hewlett-Packard  Company    D-97- 
15  (G).  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
withdraw  up  to  2.27  mg/30  days  of 
water  as  part  of  the  applicant's  ground 
water  remediation  system  from  new 
Well  Nos.  MW-32,  MW-33,  MW-34. 
MW-37,  RW-4,  RW-5,  P-2.  P-3  and  P- 
4;  and  to  limit  the  withdrawal  from  all 
remediation  wells  to  4.43  mg/SO  days. 
The  project  is  located  in  New  Garden 
Township,  Chester  County, 
Pennsylvania. 

6.  The  Upper  Hanovm- Authority    D- 
97-17  CP.  An  application  for  approval 
of  a  ground  water  withdrawal  project  to 
supply  up  to  4.5  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
new  Well  No.  RH-3,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  22.4  mg/30  days.  The  project  is 
located  in  Upper  Hanover  Township. 
Montgomery  County  and  Hereford 
Township,  Berks  County,  in  the 
Southeastern  Peiuisylvania  Ground 
Water  Protected  Area. 

7.  Township  of  Worcester    D-97-22 
CP.  An  application  to  expand  the 
applicant's  Berwick  Place  sewage 
treatment  plant  (STP)  average  monthly 
capacity  from  0.06  mgd  to  0.15  mgd. 
The  STP  will  continue  to  provide 
tertiary  treatment  to  serve  residential 
development  in  a  portion  of  Worcester 
Township  and  discharge  via  the  existing 
out£all  to  an  unnamed  tributary  of 
Skippack  Creek.  The  STP  is  located  just 
south  of  Germantown  Pike  and  east  of 
East  Motmt  Kirk  Avenue  in  Worcester 
Township,  Montgomery  County, 
Pennsylvania. 

Docimients  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext  203  prior  to  the  hearing. 


Dated:  September  9, 1997. 
Anne  M.  Zamonald, 
Acting  Secretary. 

[FR  Doc.  97-24655  Filed  9-16-97;  8:45  am] 
BNJJNO  CODE  S3SO-01-4> 


DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commiaaion 

[Docket  No.  CP97-725-000I 

CNQ  Tranamisaion  Corporation;  Notice 
of  Application 

September  11, 1997: 

Take  notice  that  on  September  5, 
1997,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Sti«et, 
Claricsburg,  West  Virginia  26301.  filed 
in  Docket  No.  CP-97-725-000,  an 
application  purstiant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  its  case-specific 
authorization  to  provide  storage  services 
imder  CNG'  Rate  Schedule  GSS-n  to 
Colonial  Gas  Company  (Colonial), 
effective  as  of  September  1, 1997,  all  as 
more  fully  set  forth  in  the  applicatfon 
on  file  ¥dth  the  Conunission  and  open 
to  public  inspection. 

CNG  asserts  that  it  has  replaced  the 
services  for  which  CNG  seeks 
abandonment  authorization  with 
services  to  Colonial  of  like  demand  and 
capacity,  under  CNG's  blanket 
authorization  provided  by  Part  284  of 
the  Conmiission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  October 
2,  1997,  file  with  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  wiU  be  considered  by  it  in 
determining  the  apfnopriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  particiiiate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  ptusuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  i* 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
LoiaaCMMI, 
Secretary. 

(FR  Doc.  97-24614  Filed  9-16-97;  8:45  ami 
BRIMQ  CGOC  Snz.«Mi 


DEPARTMENT  OF  ENERGY 

Faderal  Enargy  RagulBtory 
Commiaaion 

[Docket  Na  RP  •2-154MXn] 

Colorado  Intarstala  Qaa  Conyany; 
Nolica  of  CompNar>ca  Filing 

September  11, 1997. 

Take  notice  that  on  September  ft, 
1997,  Colorado  Interstate  Gas  Company 
(QG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  Third  Revised  Sheet  No.  369  to 
be  effactive  October  15. 1997. 

CIG  states  that  Sheet  No.  369  was  a 
tariff  sheet  authorized  by  Commission 
Order  issued  May  14, 1992  in  Docket 
No.  RP92-154-000.  The  tariff  sheet 
identified  customers'  buyout-buydown 
obligation  pursuant  to  Order  No.  528. 

CIG  states  the  filing  is  being  made  lo 
"clean  up"  Sheet  No.  369.  One  Buyer 
had  elected  to  amortize  its  payment  of 
its  obligation  over  a  60-month  period. 
The  60-month  payment  period  has 
terminated  and  the  Buyer  has  paid  its 
obligation;  therefore,  the  filing  reflects 
all  Buyers  have  now  paid  their 
obligation  pursuant  to  the  authorization 
in  Docket  No.  RP92-1 54-000. 

CIG  states  that  copies  of  the  filing 
have  been  sent  to  all  parties  in  Docket 
No.  RP92-1 54-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  DC 
20426  in  accordance  with  the  §  385.211 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  protests  must 
be  filed  in  accordance  with  §  154.210  of 
the  Commission's  Regulations.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
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appropriate  action  to  be  taken,  but  will 

not  serve  to  make  the  protestants  parties 

to  the  proceedings.  Copies  of  the  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lok  D.  Casiwll.  '     ' 

Secretary. 

(FR  Doc.  97-24621  Filed  9-16-97;  8:45  am] 

MUJM  COM  •Tir-OI-H 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  No.  ER97-36e7-OO01 

Columbia  Power  Marketing 
Corporation;  Notice  of  laauance  of 
Order 

September  12, 1997. 

Columbia  Power  Marketing 
Corporation  (CPMC)  submitted  for  filing 
a  rate  schedule  under  which  CPMC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  CPMC 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
CPMC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assiunptions  of  liability 
by  CPMC. 

On  September  3, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CPMC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  CPMC  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  CPMC's  issuances  of 
securities  of  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
3,  1997.  Copies  of  the  full  text  of  the 
order  are  available  firom  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  97-24688  Filed  9-16-97;  8:45  am) 
BHXMO  COOC  SnT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  CP97-300-002I 

Dauphin  Island  Gathering  Partners; 
Notice  of  Filing  of  Original  FERC  Gas 
Tariff 

September  11, 1997. 

Take  notice  that  on  September  2, 
1997,  Dauphin  Island  Gathering 
Partners  (DIGP)  tendered  for  filing  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
to  become  effective  October  1, 1997. 
DIGP  states  that  the  filing  is  in 
compliance  with  the  Director  of  OPR's 
July  24,  1997,  letter  order  in  Docket  No. 
CP97-30O-O00,  et  al.  and  the 
Commission's  June  27th  order  in  Docket 
No.  CP97-300-000,  et  al.  79  FERC 
161,391  (1997).  (June  27th  order). 

DIGP  states  that  die  tariff  sheets 
incorporate  both  the  jurisdictional 
changes  and  the  change  of  rates 
reflecting  a  13.25  percent  return  on 
equity  ordered  by  the  June  27th  order. 
DIGP  explains  that  the  tariff  sheets  also 
include  Commission-ordered  changes  to 
both  the  rate  schedules  and  the  general 
terms  and  conditions  of  the  tariff. 
Further,  DIGP  says  the  tariff  sheets 
reflect  DIGP's  compliance  with  the 
provisions  of  Order  No.  587,  which 
requires  each  jurisdictional  natural  gas 
pipeline  to  incorporate  into  its  tariff  the 
business  standards  and  practices  issued 
by  the  Gas  Industry  Standards  Board. 
Finally,  DIGP's  tariff  sheets  include 
corrections  to  miscellaneous  drafting 
errors  that  were  not  discovered  until 
after  DIGP  filed  its  pro  forma 4ariff  as  a 
part  of  its  March  21,  1997,  conditional 
certificate  application,  which 
corrections  are  necessary,  however,  to 
maintain  conformity  throughout  the 
tariff. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  19,  1997,  file  with  the 
Federal  Energy  Regidatory  Commission, 


Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  (wrties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  CmImU. 
Secr^aiy. 

[FR  Doc.  97-24612  Filed  »-16-97:  8:45  am) 
■LLMQ  oooc  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3745-000I 

EnergyEXPRESS,  Inc.;  Notice  of 
Issuance  of  Order 

September  11, 1997. 

EnergyEXPRESS.  Inc. 
(EnergyEXPRESS)  submitted  for  filing  a 
rate  schedule  under  which 
EnergyEXPRESS  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer. 
EnergyEXPRESS  also  requested  waiver 
of  various  Commission  regidations.  In 
particular,  EnergyEXPRESS  requested 
that  the  Commission  graut  blanket 
approval  under  18  CFR  Part  34  of  all 
futiue  issuances  of  securities  and 
assimiptions  of  liability  by 
EnergyEyj»RESS. 

On  August  26,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  tmder  Part 
34,  subject  to  the  following: 

Withm  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EnergyEXPRESS,  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  with  this 
period,  EnergyEXPRESS  is  authorized  to 
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issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
seciirity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purptoses  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Enei^EXPRESS's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  25,  1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  Firat  Stiwet,  NE,  Washington.  D.C 
20426. 

LotaO.CMhril. 
Secretary. 

[FR  Doc.  97-24616  Filed  9-16-97;  8:45  am) 
I  oon  snr-ti-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoty 

ConMnieelon 

[Docket  No,  BM7-3815-OO0I 

Friendhf  Power  Company  LLC;  Nodoa 
of  laauance  of  Order 

September  11, 1997. 

Friendly  Power  Company  LLC 
(Friendly)  submitted  for  filing  a  rate 
schedule  under  which  Friendly  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Friendly  also  requested  waiver  of 
various  Commission  regulations.  In  ' 
particuJar,  Friendly  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Friendly. 

On  September  4,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protests  the  blanket  approval  of 
issuance  of  securities  or  assumptions  of 
liability  by  Friendly  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Friendly  is  authorized  to 
issue  seciuities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherMrise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  of  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Friendly's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
6. 1997.  Copies  of  the  full  text  of  the 
order  are  a/ailable  fit>m  the 
Commission's  Public  Reference  Branch, 
888  Firat  Street.  NX  Washington,  DJZ. 
20426. 

Lois  D.  CmML 
Secretaiy. 

(FR  Doa  97-24617  Filed  9-16-47;  8:45  am) 
coot  tm-t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ftogulatory 
Commisaion 

[Docket  N»  B«7-3eM-000] 

GPU  Advanced  Reaoorcas,  Ine;  Notide.^ 
of  Isauanee  of  Order 

September  12. 1997. 

GPU  Advanced  Resources,  Inc. 
(Advanced  Resources)  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivera  and  authorizations.  In 
particular.  Advanced  Resources 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  seciuities  and 
assumptions  of  liabilities  by  Advanced 
Resources.  On  September  4, 1997,  the 
Conunission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  September  4,  1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  toihe 
conditions  foimd  in  Ordering 
Paraaraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 


liabilities  by  Advanced  Resources 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  Firat 
Sti:eet,  N.E.,  Washington,  D.C  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordning 
Paragraph  (D)  above,  Advanced 
Resources  is  hereby  authorized  to  issue 
securities  and  to  assume  oblations  or 
liabilities  as  guarantor,  endorser,  surety 
or  otherwise  in  respect  of  any  security 
of  another  peraon;  provided  that  such    - 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
Advanced  Resources,  compatible  with 
the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(G)  The  Commission  reserves  the  ri^t 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  afEected  by 
continued  Commission  approval  of 
Advanced  Resources'  issuances  of 

securities  or  assumptions  of  liabilities. 

•  •  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
6,  1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  Firat  Street,  NX, 
Washington,  D.C.  20426. 
LokD.CiMhril. 
Secretaiy: 

(FR  Doc.  97-24887  FUed  9-l»-«7;  8:45  am) 
I  COOK  STTT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  CPt7-724-«001 

Nor  Am  Gaa  Transmission  Company; 
Notice  of  Application 

September  11, 1997. 

Take  notice  that  on  September  3. 
1997,  NorAm  Gas  Transmission 
Company  (NOT)  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP97-724-000  an  application, 
pureuant  to  Sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  construct,  modify,  or 
abandon  certain  pi{>eline  and 
measurement  facilities  all  as  more  fiilly 
set  forth  in  the  ^plication  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 
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Specifically,  NGT  projjoses  to:  (1) 
replace  approximately  61.2  miles  of  20- 
incb  dresser-ccnipled  pipe  with  standard 
20-inch  dresser-coupled  pipe  with 
standard  20-inch  welded  steel  pipe, 
including  a  minor  re-route  at  NGT's 
Ruston  Compressor  Station  (Ruston);  (2) 
reclassify  an  8.2  mile  segment  of  Line  F 
as  a  low  pressure  gas  supply  line:  (3) 
install  minor  yard  and  station  piping  at 
NGT's  Buckley  Compressor  Station; 
existing  pipeline  (NGT  indicates  that  no 
service  will  be  interrupted  or 
abandoned  as  a  result  of  abandoning 
these  taps);  (6)  replace  and  relocate  36 
•active  taps  on  Line  F;  (7)  abandon  33 
inactive  delivery  tape;  and  (8)  install 
minor  yard  and  station  piping  at  Ruston. 
NGT  estimates  that  the  cost  of  the 
proposed  project  is  approximately  $32.3 
million. 

NGT  explains  that  because  of  the 
engineering  advancements  inherent  in 
modem  20-inch  welded  steel  pipe.  Line 
F  will  be  able  to  operate  at  a  higher 
pressure  resulting  in  increased  capacity 
totaling  170,000  MMBtu  per  day.  NGT 
states  diat  it  has  entered  into  three 
precedent  agreements  for  transportation 
using  Line  F  capacity  that  obligate 
shippers  to  multi-year  commitments 
totaling  115,000  MMBtu.  NGT  claims 
that  the  discounted  and  negotiated  rates 
bargained  for  between  NGT  and  the 
precedent  agreement  shippers  are 
required  to  meet  NGT's  competition. 

NGT  requests  advanced  determination 
under  the  Commission's  pricing  policy 
statement  that  the  cost  of  this  project 
will  qualify  for  rolled-in  rate  treatment 
when  NGT  files  its  next  Section  4  rate 
case.  NGT  asserts  that  its  proposed 
upgrade  %vill  provide  specific  system 
benefits,  such  as  increased  system 
flexibility  and  improved  reliability,  that 
are  proportionate  to  or  greater  than  the 
rate  impact  of  rolling-in  the  cost  of  the 
facilities.  NGT  states  that  it  has 
conducted  an  analysis  that  demonstrates 
that  the  impact  of  rolling-in  the  Line  F 
upgrade  costs  will  be  less  than  S 
percent. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  October 
2. 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
(>arty  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  Hovvever,  commenten 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  fiinal  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requestii^  intervenor  status. 

Take  further  notice  that,  piirsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  NGT  to  appear  to  be 

represented  at  the  hetuing. 

Uk  D.  Caahril. 

Secretary. 

(PR  Doc.  97-24613  Filed  9-16-97;  8:45  am) 

■LUNQ  CODE  Snr-si-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  CP97-726-0001  " 

Norttiem  Natural  Gas  Company;  Notice 
of  Request  Undsr  Blanket 
Authorization 

September  .11. 1997. 

Take  notice  that  on  September  5, 
1997,  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-726-000  a  request 
purauant  to  Sections  157.205,  and 
157.216,  of  the  Conunission's 
Regulatioiu  imder  the  Natural  Gas  Act 
(18  CFR  157.205.  157.216)  for 
authorization  to  abandon  5  small 
volume  measuring  stations  under        -  • 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  %vith  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  requests 
authority  to  abandon  5  small  volume 
measuring  stations  located  in  Minnesota 
and  Nebnoka.  Northern  further  asserts 
that  end-users  have  requested  the 
removal  of  these  measuring  stations 
from  their  property. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rides  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-24615  Filed  9-16-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fodorai  Energy  Regulatory 
Commissiorv 

PectoC  Na  TMM-I-ST-OOI] 

Northwest  Pipsilne  Corporation;  Notics 
of  Propoasd  Changs»ln  FERC  Gas 
Tariff 

September  11, 1997. 

Take  notice  that  on  Septembw  8, 
1997.  Northwest  Pipeline  Corporation 
(Nordurest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
■beets,  to  became  effective  October  1, 
1997: 


iValHwNo.l 

SubrtitiiteTiw«lfatltoviMdShMtNo.S    . 

CMgliiilJyola^aia.X 

Sob^tiite  TMrentjr-SKxod  Kariaad  ShaatNok 
2.2 

NoKthwest  states  that  the  purposaof 
this  filing  is  to  iqtdate  Northwest's  tariff 
to  reflect  the  Annual  Charge  Adjustment 
(ACA)  fiK:tor  to  be  effBctive  fior  th» 
twelve-monA  period  beginning  October 
1. 1997.  Northwest  states  that4ts  new 
ACA  factor  will  be  0.22«  per  Dth.  an 
incraaae  of  i>.02«  per  Dth  from  its 
cunent  ACA  factor. 

Northwest  states  that  on  August  18, 
1997  it  submitted  a  tariff  filing  in 
Docket  No.  TM9»-l-37-00G  to  reflects 
0.2U  per  Dth  ACA  factor  to  be  effective 
for  the  twehre<-month  period  begimiiiig 
October  1. 1997.  The  e.21(  per  Dth 
factor  was  baaed  on  the  Commission's 
August  1, 1997  ftatement  of  Annual 
Qmtgu.  However,  on  August  20. 1997. 
the  Commission  issued  a  omrectionof 
Hm  ACA  unit  charge  from  0.21c  per  Dth 
to  0.22<  per  Dth.  Accardingfy, 
Noidtwest  states  that  it  is  requesting  to 
withdraw  its  August  1»,  1997  fllfaigj^nd 
is  submitting,  the  instant  filing  to  reflect 
die  revised  ACA  factor. 

Any  person  deriring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Rjqolatoiy  Conunission. 
8M  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
3S5.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunisaicm's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appso^iato acttonto 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the  - 
Commission  aad«re  available  for  public 


inspection  in  the  PubKc  Reference 
Room. 

LoisD.Caak8li. 

Secretary. 

[FR  Doc.  97-24624  Filwl  9-16-97;  8:45  am] 

■MUNS  COOK  snr-si-M 

DEPARTMENT  OF  ENERaV 

FMaral  Ensrgy  Rsgulalory 
CominissNM 

[DookelNa  <ni7-f7-4Wq 


DEPARTMENT  OF  ENERGY 

Fsdsral  Energy  Rsgulatory 
Commission 

[Docket  No.  TM9B-1-115-001] 

Sunws  Intsmstlonal  Pipalins,  Inc.; 

Notics  of  Propossd  Chanaas  b)  FERC. 
Gas  Tariff 

September  11. 1997. 

Take  notice  that  on  August  29, 1997, 
Sumas  Intematimial  Pipeline  Inc. 
(Sumas)  tendered  for  filing  as^part  of  its 
FHIC  Gas  Tariff,  Origina}  Volume  No.  2. 
the  following  tariff  sheets,  to  become 
effective  October  1, 1997: 
Comply:  Notk^ofCompllsncsHimg      Substitute  Seventh  Revi-dSh-tNa* 


Septsmbar  11, 1997. 

Take  notice  that  on  September  9, 
1997,  Pacific  InterstMe  Transmission 
Company  (PITCO)  siibmitted  its  restated 
tariff  in  electronic  format  in  compliance 
with  Otdm  No.  582  (60  Fed.  Reg. 
524160)  mod  the  Commission's  letter  of 
August  14, 1997. 

PITCO  states  diat.  in  its  rastatodtadfi,. 
it  has  revised  each  sheet  only  to  reflect 
a  re-issuance  ditonf  October  1. 1997 
and  that  it  has  revised  QrigiiMl  Sheet 
Na  202,  "Exhibit  A  to  Service 
Agreement."  to  correct  its  address. 
PTTCO  states  that  head  copies  of  the 
filing  were  served  on  its  sole  firm 
customer.  Southern  California  Gas 
Company,  and  on  the  PabHc  Utilities 
Commisaimi  of  die  State  oCCalifemia. 

Any  person  desking  tohe.heard  tu  to 
protestsaid  filing  should  files  motion 
to  intervene  or  protest  with  the  Federal 
Eaeigy  Regulatory  Commission.  88»^ 
First  Street.  N.E..  Washiagten.  D.C 
20426,.in.accotdaiice  with  Sectkus 
385.214  and  385.211  of  die 
Commission's  Rules  of  Practice  amA. 
Procedme.  All  such  motioas  or  protests- 
must  be  filed  as  provided  in  Seetian 
154.210o{the  Conuniasian's 
Reguladon.  Protests  wiU^ceasideied 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taksn.^  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  parson  wishing  to 
become  a  party  must  file  a  motion  to 
intervme.  Copies  of  this  filing  are  on 
file  with  theCommission  and  are 
avidlable  fat  public  inspectfon. 
Laisai 


IFR  Doc.  9r-2481S  mad  S-M-Sf ;  ai4»  am} 


Sumas  states  that  the  purpose  ef  this 
filling  is  to  i^Klate  Simns'  tariff  to 
reflect  the  Annual  Chaige  Adjustment- 
(ACA)  factor  to  be  eflisctive  for  the 
twehre^month  period  beginning  October 
1. 1997.  Simias  states  that  its  new  ACA 
factor  will  he  0.22e- per  Dth.  and 
increase  of  0.02f  per  DthfroiBtts 
cuneat  ACA  factor. 

Any  person  desiring  to  protest  diis 
filing  should  file  a  protest  widi  the 
Fedval  Energy  Regulatory  ConimissiiNi» 
688  First  Street.  NJE..  Washington,  DC 
20426.  in  accordance  with  Sectfoa 
385.211  of  the  CoDunission's  Rulessnd 
Regulations.  AU  such  protasto  mustbs. 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulatians.  Protaats 
will  be  considered  by  die  Commission 
in  detennining  the  af^uopriatesctiaiito 
be  taken,  but  will  not  ssrve  to  make 
protestants  parties  to  thspnoeeding. 
Copies  of  this  fiiug  ase  on  fflv  with  the 
Commission  md  are  available  ficn-  pubic 
inspectfon  in  the  Public  Refarence 
Room. 

LeiiD.CMhdi 
S9cntary. 
(FK  DBC.97-MS2S  Fiiai  9-16-97;  S:46  ^ 


[Doctal  NDl  NPt7-818-00a| 


Notios4if  Tariff  PHIng 


11, 1997. 

Take  notice  that  oa  September  9, 
1997.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  fERC  Gas  Tariff.  Fifth  Revised 
Vohune  No.  1.  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
October  9, 1997: 

SMxmdltevind  Shaat  No.  3S1A 
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1  -  ■  . 

Federal  Register  /  Vol.  62.  No.  160  /  Wednesday,  September  17.  1997  /  Notices 


Second  Revised  Sheet  No.  352 
First  Revised  Sheet  No.  518 
First  Revised  Sheet  No.  519 
Second  Revised  Sheet  No.  524 
Second  Revised  Sheet  No.  525 
Original  Sheet  No.  676 
Original  Sheet  No.  677 

Tennessee  states  that  it  is  submitting 
these  revised  tariff  sheets  in  order  to 
provide  additional  flexibility  to  its 
customers  by  allowing  agency 
agreements  under  each  of  its  rate 
schedules  and  allowing  for  an    t- 
additional  agency  agreement  for 
Electronic  Data  Interchange.  Tennessee 
also  proposes  to  revise  the  tariff  sheets 
to  update  its  agency  tariff  provisions 
and  to  correct  certain  minor 
misstatements. 

Any  person  desiring  to  be  hard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington,  D.C. 
20426.  in  accordance  with  18  CFR 
Sections  385  211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell. 
Secntary. 
[FR  Doc  97-24623  Filed  9-18-97;  8:45  am] 

BHJJNQ  OOOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER97-4614-000]    . 

Tucson  Electric  Power  Company; 
Notice  of  Rling  vr^!? 

September  11, 1997, 

Take  notice  that  on  September  5, 
1997,  on  Electric  Power  Company  (TEP) 
filed  its  proposed  Market  Rate  Tariff. 
The  proposed  tariff  would  allow  TEP  to 
sell  capacity  and  energy  to  eligible 
customers  at  market-based  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  22,  1997  and  must  be  served 
on  TEP.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CMhell, 
Secretary. 

[FR  Doc.  97-24618  Filed  9-16-97>  8:45  ami 
anxMO  cooc  eTir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-615-000I 

Western  Gas  Interstate  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  11, 1997. 

Take  notice  that  on  September  5, 
1997,  Western  Gas  Interstate  Company 
(WGI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volimie  No.  1,  Second  Revised  Sheet 
No.  239.  with  an  effective  date  of 
September  25,  1997. 

WGI  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  636-C.  78 
FERC  1 61,186  (1997),  which  required 
pipelines  %vith  a  right-of-first-refusal 
tariff  provision  containing  a  contract 
term  cap  longer  than  five  years  to  revise 
their  tariffs  consistent  with  the  revised 
cap  of  five  years  adopted  in  Order  No. 
636-C. 

WGI  states  that  copies  of  the  filing 
were  served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-24622  Filed  9-16-97;  8:45  ami 

MJJNQ  COOe  STIT-OI-H 

DEPARTMENT  OF  B4ERQY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER97-4235-000,  el  ai.] 

San  Diego  Gas  &  Electric  Company,  et 
ai.;  Electric  Rate  and  Corporate 
Roigulation  Filings 

September  10, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission:   ^ 

1.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ERg  7-4235-000] 

Take  notice  that  on  August  18. 1997. 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  an  open 
access  distribution  tariff  pursuant  to  18 
CFR  35.28(c). 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  and  all  other  parties  in  the 
combined  service  lists  in  Dockets  EC96- 
19-000  and  ER96-1663-000. 

Comment  date:  September  24, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

i  ' 

2.  PECO  Energy  Company 

[Docket  No.  ER97-4278-O001 

Take  notice  that  on  August  20. 1997, . 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  July  30, 1997 
with  Reedy  Creek  Improvement  District 
(REEDY  CREEK)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
REEDY  CREEK  as  a  customer  under  the 
Tariff. 

PECO  requests  Sn  effective  date  of 
July  30, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  REEDY  CREEK 
and  to  the  Pennsylvania  Public  Utility 
Commission.  ^ 

Comment  date:  September  24, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Central  Louisiana  Electric  Company, 
Inc. 

(Docket  No.  ER97-4279-000) 

Take  notice  that  on  Atigust  19. 1997. 
Central  Louisiana  Electric  Company. 
Inc.,  tendered  for  filing  Central 
Louisiana's  Market  Based  Rate  Tariff 
MR-1,  the  quarterly  reports  for 
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transactions  tmdertaken  by  Central 
Louisiana  are  as  follows: 
Quarter  ending  12/31/96— No 

Transactions 
Quarter  ending  3/31/97 — No 

Transactions 
Quarter  ending  6/30/97 — No 

Transactions 

Comment  date:  September  24, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

[Docket  No.  ER97-428O-O00] 

Take  notice  that  on  August  20. 1997. 
Montaup  Electric  Company  (Montaup), 
tendered  for  filing  four  agreements 
relating  to  transmission  and 
subtransmission  service  for  the 
Massachusetts  Bay  Transportation 
Authority.  Montaup  requests  that  the 
agreements  become  effective  on  October 
1. 1997.  when  the  service  is  scheduled 
to  commence. 

Ck)mment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  NRG  Poww  Marketiag  Inc. 

[Docket  No.  ER97-4281-O00I 

Take  notice  that  on  August  20, 1997, 
NRG  Power  Marketing  Inc.  (NRG  Power) 
filed  pursuant  to  205  of  the  Federal 
Power  Act,  Part  35  of  the  Commission's 
Regulations,  and  the  Commission's 
Rules  of  Practice  and  Procedure,  an 
application  requesting  the  Commission 
to:  (1)  accept  for  filing  NRG  Power's 
Rate  Schedule  FERC  No.  1,  (2)  grant 
NRG  Power  blanket  authority  to  make 
market-based  sales  of  energy  and 
capacity  imder  Rate  Schedule  FERC  No. 
1.  and  (3)  grant  NRG  Power  such 
waivers  and  blanket  authorizations  as 
have  been  granted  by  the  Commission  in 
the  past  to  other  power  marketers, 
including,  but  not  limited  to,  waiver  of 
cost  of  service  filing  requirements  of 
Subparts  B  and  C  of  Part  35,  waiver  of 
accoimting  and  reporting  requirements, 
interlocking  director  filing 
requirements,  and  blanket  approval  of 
future  issuances  of  securities  or 
assumptions  of  obligations  or  liabilities. 
NRG  Power  has  requested  waiver  of  the 
60-day  nodce  requirement  to  allow  NRG 
Power's  Rate  Schedule  FERC  No.  1  to 
become  effective  on  September  1, 1997. 

Comment  date:  September  24, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Commonwealth  Ediaon  Company 

[Docket  No.  ER97^282-000) 

Take  notice  that  on  August  20, 1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  six  Service 
Agreements,  establishing  United  Power 


Association  (UP A).  Oglethorpe  Power 
Corporation  (OPC),  The  Energy 
Authority.  Inc.  (TEA),  Constellation 
Power  Source,  Inc.  (CPS),  Maritet 
Responsive  Energy,  Inc.  (MREI),  and 
Entergy  Services,  Inc.  (ESI),  as 
ciistomers  under  the  terms  of  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  ComEd  also  submitted 
a  revised  Index  of  Customers  reflecting 
the  six  new  customers  and  name 
changes  for  current  customers,  Koch 
Power  Services,  Inc.,  LG&E  Power 
Marketing,  Inc.,  Eastex  Energy.  Inc.. 
Citizens  Power  and  Light  Corporation, 
and  Coastal  Electric  Services  Company. 
The  Commission  has  previously 
designated  die  PSRT-1  Tariff  as  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2. 

ComEd  requests  an  effective  date  of 
July  24. 1997,  and  accordingly  seeks 
waiver  nf  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  UPA,  OPC,  TEA,  CPS, 
MREI.  ESI,  Koch  Energy  Trading.  Inc.. 
_  LGftE  Energy  Marketing.  Inc..  El  Paso 
Energy  Marketing  Company,  Citizens 
Power  Sales,  Engage  Energy  US,  LP., 
and  the  Illinois  Commerce  Commission. 

Comment  date:  September  24,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Alabama  Powo'  Cmnpany 

[Dodcet  No.  ERg  7-4283-000] 

Take  notice  that  on  August  20, 1997, 
Southern  Comptmy  Services,  Inc.,  as 
agent  for  Alabama  Power  Company 
(APCo),  tendered  for  filing  a 
Transmission  Service  Delivery  Point 
Agreement  dated  April  8,  1997,  which 
reflects  the  revised  delivery  point 
voltage  levels  of  service  to  Coosa  Valley 
Electric  Cooperative.  This  delivery  point 
will  be  served  imder  the  terms  and 
conditions  of  the  Agreement  for 
Transmission  Service  to  Distribution 
Cooi}erative  Member  of  Alabama 
Electric  Cooperative,  Inc.,  dated  August 
28. 1980  (designed  FERC  Rate  Schedule 
No.  147).  The  parties  request  an 
effective  date  of  September  1, 1997. 

Comment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

[Docket  No.  ER97-4284-0001 

Take  notice  that  on  Augtist  20, 1997, 
Southern  Company  Services,  Inc.  (SCS). 
by  and  on  behalf  of  Alabama  Power 
Company  (APCo).  tendered  for  filing  a 
Transmission  Service  Delivery  Point 
Agreement  dated  September  1, 1997, 
which  reflects  the  addition  of  a  delivery 
point  to  Clark- Washington  Electric 


Coof)erative.  This  delivery  point  will  be 
served  under  the  terms  and  conditioiu 
of  the  Agreement  for  Transmission 
Service  to  Distribution  Cooperative 
Member  of  Alabama  Electric 
Cooperative,  Inc.,  dated  August  28, 1980 
(designed  FERC  Rate  Schedule  No.  147). 
The  parties  request  an  effective  date  of 
September  1, 1997.  for  the  additicm  of 
the  delivery  point. 

Comment  date:  September  24,  1997, 
in  accordance  with  Standard  Paiagi^b 
E  at  the  and  of  this  notice. 

9.  Central  niinoia  Light  Company 

[Docket  No.  ER97-4285-O00] 

Take  notice  that  on  August  20, 1997. 
Central  Illinois  Light  Company  (dLCO), 
300  Liberty  Stieet,  Peoria.  Illinois 
61202,  tendered  for  filing  with  the 
Commission  two  substitute  Indices  of 
Customers  under  its  Coordination  Sales 
Tariff  and  a  service  agreement  for  one 
new  customer. 

QLCO  requested  effective  dates  of 
August  2  and  August  18, 1997  for  these 
docxmunts. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  24, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Moon  Lake  Electric  Aaaodatioii, 
be 

(Docket  No.  ER97-4286-000] 

Take  notice  that  on  August  20, 1997. 
Moon  Lake  Electric  Association.  Inc. 
(Moon  Lake),  submitted  an  Applicatioii 
for  Disclaimer  of  Jurisdiction  or,  In  the 
Alternative,  Commission  Acceptance  of 
certain  long-standing  agreements  under 
which  it  provides  distribution-type 
delivery  service  to  end-use  customers  of 
four  purchasers.  Those  purchasers  of 
delivery  service  from  Moon  Lake  are: 
Deseret  Generation  &  Transmission 
Cooperative;  the  Bureau  of  Reclamation 
of  the  United  States  Department  of  the 
Interior;  Central  Utah  Water 
Conservancy  District;  and  Pacificorp. 

Moon  Lake  is  a  non-profit  distribution 
coopmative  that  owns,  opmrates  and 
controls  only  limited  and  discrete 
transmission  facilities  that  do  not 
constitute  an  integrated  grid.  Moon  Lake 
has  no  sales  of  power  at  wholesale.  On 
October  16, 1996,  Moon  Lake  retired  its 
outstanding  Rural  Utilities  Service 
(RUS)  debt. 

Moon  Lake  seeks  a  disclaimer  of 
jurisdiction  over  its  arrangements  with 
these  four  purchasers  because  the 
service  that  Moon  Lake  provides  is  for 
delivery  to  end-use  customers  of  the 
purchasers  over  lines  of  Moon  Lake  that 
are  radial  in  nature  serving  a 
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distribution  function.  In  the  event  that 
disclaimer  of  jurisdiction  is  not  granted. 
Moon  Lake  requests  acceptance  of  its 
delivery  agreements,  effective  on 
October  16. 1996  when  Moon  Lake's 
RUS  debt  was  retired.  Moon  Lake  seeks 
no  changes  in  the  rates,  charges,  terms 
and  conditions  of  these  agreements. 
Accordingly,  Moon  Lake  seeks  a  waiver 
pursuant  to  18  CFR  35.11  of  the  60-day 
prior  notice  requirement  of  18  CFR  35.3. 

Comment  date:  September  24. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  KaoMS  aty  Power  k  Light 
Company 

[Docket  No.  ER97-4287-000) 

Take  notice  that  on  August  20, 1997, 
Kansas  City  Power  k  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  July  28,  1997,  between 
KCPL  and  NP  Energy,  Inc.  KCPL 
proposes  an  effective  date  of  August  7, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Kansas  City  Power  k  Light 
Company 

(Docket  No.  ER97-4288-0001 

Take  notice  that  on  August  20, 1997, 
Kansas  Qty  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  August  7, 1997, 
between  KCPL  and  Commonwealth 
Edison  Company.  KCPL  proposes  an 
effective  date  of  August  7, 1997.  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  Non-Finn  Power  Sales 
Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

Comment  date:  September  24, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER97-~4289-000] 

Take  notice  that  on  August  20, 1997. 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  executed 


service  agreement  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff  with  the  following 
transmission  service  ciistomers: 
Williams  Energy  Services  Company  (2 
agreements,  dated  May  28, 1997  for 
Non-Firm  Service  and  Short  Term  Firm 
Service),  Coral  Power.  L.L.C.  (dated  May 
19, 1997  for  Non-Finn  Service),  Citizens 
Lehman  Power  Sales  (dated  February 
18,  1997  for  Short  Term  Firm  Service), 
Federal  Energy  Sales.  Inc.  (dated  July 
11. 1997  for  Non-Firm  Service).  Vitol 
Gas  k  Electric  LL.C.  (2  agreements 
dated  June  25.  1997  for  Short  Term  Firm 
Service  and  Non-Firm  Service),  Kansas 
City  Power  &  Light  Co.  (dated  July  15, 
1997  for  Non-Firm  Service), 
Constellation  Power  Source,  Inc.  (dated 
July  21,  1997  for  Non-Firm  Service),  and 
Western  Resource,  Inc.  (dated  July  22, 
1997  for  Non-Firm  Service).  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Comment  date:  September  24,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Duqueane  Light  Company 

[Docket  No.  ER97-429O-O0OI 

Take  notice  that  on  Aiigust  21, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  August  13. 
1997  with  New  York  State  Electric  k 
Gas  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  New  York  State  Electric 
&  Gas  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of  August 
13. 1997  for  the  Service  Agreement. 

Cominent  date:  September  24. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Maine  Public  Service  Company 

[Docket  No.  ER97-42gi-O0O| 

Take  notice  that  on  August  20. 1997. 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Service 
Agreement  with  New  Energy  Ventures, 
Inc. 

Comment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  St.  Joseph  Light  ft  Power  Co. 

[Doclcet  No.  ER97-4292-000) 

Take  notice  that  on  August  20, 1997, 
St.  Joseph  Light  &  Power  Co.  (St 
Joseph),  tendered  for  filing  a  proposed 
change  in  its  FERC  Open  Access 
Transmission  Tariff.  The  change 
consists  of  a  Revised  Index  of  Point-To- 
Point  Transmission  Service  Customers 
under  St.  Joseph's  Open  Access 
Transmission  Tariff. 


Copies  of  the  filing  were  served  on 
each  person  designated  on  the  official 
service  list  compiled  by  the  Secretary  in 
FERC  Docket  No.  OA96-3-000. 

Comment  date:  September  24,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Cleveland  Electric  niuminating 
Company  and  "The  Toledo  Edison 
Company 

[Docket  No.  ER9 7-4 294-000) 

Take  notice  that  on  August  22. 1997, 
the  Centerior  Service  Company  as  Agent 
for  The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  for  the  following 
Transmission  customers:  AYP  Energy 
and  NIPSCO  Energy  Services.  Services 
are  being  provided  under  the  Centerior 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-204-000.  The 
proposed  effective  dates  under  the 
Service  Agreements  are  July  21. 1997 
"and  July  28, 1997. 

Comment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Vtipnia  Electric  and  Power 
Company 

[Docket  No.  ER97-42gS-000l 

Take  notice  that  en  August  21, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power j.  tendered  for  filing 
executed  Service  Agreements  between 
Virginia  Electric  and  Power  Company 
and  under  the  Power  Sales  Tariff  to 
Eligible  Purchasers  dated  May  27, 1994. 
as  revised  on  December  31,  1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  Florida  Power  Corporation 
under  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Florida  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  24. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-4296-000I 

Take  notice  that  on  August  21. 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
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to-Point  Transmission  Service  between 
American  Electric  Power  Service 
Corporation  and  Virginia  Power  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  9, 1996. 
Under  the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  American 
Electric  Power  Service  Corporation 
Company  as  agreed  to  by  the  parties 
under  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  24. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Duke  Power,  a  Division  of  Duke 
Energy  Corp. 

(Docket  No.  ER97-4297-0001 

Take  notice  that  on  August  21, 1997. 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
letter  from  the  Executive  Conunittee  of 
the  Western  Systems  Power  Pool 
(WSPP)  indicating  that  Duke  had 
completed  all  the  steps  for  pool 
membership.  Duke  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

Duke  requests  an  effective  date  of 
August  22,  1997  for  the  proposed 
amendment.  Accordingly.  Duke  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Conunittee. 

Comment  date:  September  24. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  St  Joseph  Light  ft  Power  Cr-mpany 

(Docket  No.  ER97-4298-000) 

Take  notice  that  on  August  20. 1997, 
St  Joseph  Light  &  Power  Co.  (St 
Joseph),  tendered  for  filing  four 
executed  Service  Agreements  under  its 
Open  Access  Transmission  Tariff.  The 
four  Form  of  Service  Agreements  are 
with:  Constellation  Power  Source.  Inc.. 
Kansas  City  Power  &  Light  Co.. 
Southern  Energy  Trading  and 
Marketing,  Inc.,  and  Tenaska  Power 
Services  Co.  The  Service  Agreements 
are  being  filed  to  implement  St  Joseph's 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  on 
Constellation  Power  Source,  Inc.. 
Kansas  Qty  Power  ft  Light  Co., 
Southern  Energy  Trading  and 
Marketing.  Inc..  and  Tenaska  Power 
Services  Co. 

Comment  date:  September  24. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


22.  Coitral  Maine  Power  Company 

(Docket  No.  ER97-4299-000) 

Take  notice  that  on  August  22. 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
PECO  Energy  Company.  Service  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP— FERC  Electric 
Tariff.  Original  Volume  No.  3,  as 
supplemented. 

Comment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  ead  of  this  nodce. 

23.  Coalition  Against  Private  Tari& 

(Docket  No.  EL97-58-000J 

Take  notice  that  on  Augiist  27, 1997, 
Coalition  Against  Private  Tarifb  (CAPT) 
filed  a  Motion  for  Issuance  of  a  Cease 
and  Desist  Order  asking  that  the 
Commission  reassert  its  excliisive 
jurisdiction  over  the  terms  and 
conditions  of  transmission  service  as 
they  relate  to  the  transaction 
information  requirements  of  the  North 
American  Electric  Reliability  Coimcil's 
(NERC)  Policy  3,  and  order  NERC,  its 
regional  councils  and  member  utilities 
to  cease  and  desist  from  imposing  those 
requirements. 

NERC  Policy  3  establishes 
requirements  for  all  parties  involved  in 
energy  interchange  transactions  and 
scheduling.  As  part  of  these 
requirements,  NERC  has  developed 
requirements  for  transmission 
customers  to  file  transaction 
information  under  an  interim 
Transaction  Information  System  (tagging 
reouirements).' 

CAPT  argues  that  NERC  should  file  its 
tagging  requirements  with  the 
Commission  for  public  review  and 
comment  The  Commission  wants  to ' 
develop  a  better  understanding  of 
NERC's  tagging  procedure  and  its 
commercial  implications.  We  invite 
interested  persons  to  submit  written 
comments  addressing  the  issues  raised 
in  CAPT's  filing.  We  also  request 
comments  on  the  relationship  between 
the  tagging  procedure  and  electronic 
scheduling  of  transactions.  Commenters 
are  also  requested  to  advise  the 
Commission  concerning  whether  they 
believe  NERC's  tagging  requirements  are 
inconsistent  with  the  Order  Nos.  888 
and  888-A  pro  forma  tariff.  Commenters 
should  restrict  their  comments  to  these 
issues  only. 


'  NERC  Operating  Policy  3 — Interchange,  reviaed 
July  8. 1997.  NERC  recently  announced  that  it  will 
release  changes  to  Policy  3,  including  making  the 
identification  of  generator  resources  and  loans 
optionaL 


Interested  persons  should  submit 
written  comments  (an  original  and  14 
paper  copies  and  one  copy  on  a 
computer  diskette  in  WordPerfect  6.1 
format  or  in  ASCII  format)  on  or  before 
October  10, 1997.  Comments  must  be 
file4  with  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426  and  must  contain  a  caption  that 
references  Docket  No.  EL97-58-000.  All 
wrritten  comments  will  be  placed  in  the 
Conomission's  public  files  and  will  be 
available  for  public  inspection  or 
copying  in  the  Commission's  Public 
Reference  Room  during  normal  business 
hours.  All  comments  received  on 
diskette  will  be  made  available  to  the 
public  on  the  Commission's  electronic 
bulletin  board  (EBB). 

Copies  of  CAPT's  filing,  which 
include  as  an  attachment  a  copy  of 
NERC's  Policy  3,  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  or  copying  in  the 
Commission's  Public  Reference  Room 
during  normal  business  hours. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  RuIm  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (itftlFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pnx:eeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell. 
Secretaiy. 

[FR  Doc.  97-24700  Filed  9-18-47;  8:45  am) 
BNJJNQ  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Pr«>tect  Na  11175-400.  MlnneeoU] 

Crown  Hydro  Company;  Notice  of 
Availat>illty  of  Environmental 
Asaessment 

September  11, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
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Commissioa's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Crown  Mill  Hydroelectric 
Project  to  be  located  on  the  Mississippi 
River  in  Minneapolis,  Hennepin 
County,  Minnesota,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Conunission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  proposed  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street,  N.E.,  Washington.  D.C.  20426. 
Loia  D.  Cashell. 
Secretary. 

(FR  Doc.  97-24620  Filed  9-16-97;  8:45  ami 
BiLUNa  cooe  tn7-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRC-5803-4] 

Claan  Air  Act  Advisory  Committse; 
Mobile  Source  Technical  Advisory 
Subcommittse;  Notification  of  Public 
Advisory  Subcommlttss  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  notice 
is  hereby  given  that  the  Mobile  Source 
Technical  Advisory  Subcommittee  of 
the  Clean  Air  Act  Advisory  Committee 
will  meet  on  October  15. 1997  at  9:30 
am  to  4  pm  (Eastern  Standard  Time)  at 
Dupont  Plaza  Hotel — Embassy  Hall, 
1500  New  Hampshire  Avenue,  N.W., 
Washington,  DC  20036,  Ph:  202/483- 
6000.  This  is  an  open  meeting  and 
seating  will  be  on  a  first-come  basis. 
During  this  meeting,  the  subcommittee 
will  hear  progress  reports  from  its 


workgroups,  approve  its  report  to  the 
Clean  Air  Act  Advisory  Conunittee,  and 
be  briefed  on  and  discuss  other  current 
issues  in  the  mobile  source  program. 

Members  of  the  public  requesting 
further  technical  information  should 
contact  Philip  A.  Lorang,  Designated 
Federal  Officer  of  the  Mobile  Sources 
Technical  Review  Subcommittee  of 
FACA.  at  the  U.S.  EPA,  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105  at  313/668- 
4374,  bx  313/741-7821,  or  email 
lorang.phildepamail.epa.gov.  Members 
requesting  further  administrative 
information  should  contact  Jennifer 
Criss,  Mobile  Sources  Technical 
Advisory  Subcommittee  Management 
Officer  at  the  U.S.  EPA,  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105  313/668- 
4518  FACA  Helpline,  fax  313/741-7821, 
or  email  criss. jennifiei#epamail.epa.gov. 
Written  comments  of  any  length  (with  at 
least  20  copies  provided)  should  be  sent 
to  the  subcommittee  no  later  than 
October  6, 1997. 

The  Mobile  Source  Technical 
Advisory  Subcommittee  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 
Mugo  T.  Oge. 

Dinctor,  Office  of  Mobile  Source. 
(FR  Doc.  97-24681  Filed  9-16-97;  8:45  am] 

MJJNQ  OOOC  «5e0  W  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-341 16;  FRL  5743-^ 

Notice  Of  Receipt  Of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended.  EPA  is  issuing  a  notice  of 


receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  March  16,  1998. 

FOR  FURTHER  MFORMATKM  CONTACT:  By 

mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (75G2C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  «2,  1921  Jefferson 
Davis  Highway.  Arlington.  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPt^MENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  RegiirtBr.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Usee 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  five  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  March  16. 
1998  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  i.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Pnxluct  Name 

Active  Ingredient 

Delete  From  Label 

00312S-00419 

SUMMIT  S  Flowabie  Fun- 
gicide 

SuNur  Triadimefon 

Sugar  beets,  wheat,   grasses  grown 
cucurtxts 

for  seed. 

004816-00717 

Pyrapem>  Flea  &  Tick  Spray 

Piperonyl  butoxlde;  Pyrettirins 

AU  plant  uses 

059639-00015 

Dibrom  8  Emuieive 

Naied 

Rangeiand  use,  turl  use 

059639-00018 

Ry  Killer  p 

Naled 

Bait  &  cockroacti  spot  treatment  use 

059639-00090 

TRUMPTET  EC  Insecticide 

Naied 

Rangeiand  use 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 
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TABLE  2.  —  REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


Com- 
pany No. 


003125 
004816 
059639 


Company  Name  and  Address 


Bayer  Corporation,  8400  Hawthome  Road.  P.O.  Box  4913,  Kansas  City,  MO  64120. 

AgrEvo  Environment  Health,  95  Chestnut  Ridge  Road,  Montvale.  NJ  07645. 

Valent  U.SX  Corporation.  1333  N.  California  Blvd.,  P.O.  Box  8025,  Suite  800,  Walrwt  Creek.  CA  94596. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  Septembsr  4. 1997. 

Linda  A.  Traven, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Progpuns. 

(FR  Doc.  97-24695  Filed  9-16-97;  8:45  am) 
BIUMQ  COOE  flSaO-SO-F 

ENVIRONMENTAL  Pf^TECTION 
AGENCY 

[PF-7«2;  FRL-6741-1] 

Notice  Of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTKM:  Notice. 


SUtHMARY:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-762,  must  be" 
received  on  or  before  October  17, 1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132. 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-maiL    j  ,. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  maii^ed  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  conunent 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


William  Jacobs,  Acting 

(PM  14),. 
Joanne  Miller  (PM  23),  .. 


Office  kx^ationAelephone  number 


Rm.  219.  CM  #2,  703-305-6406,  e-mail:  jacobs.william@epan)ail.epa.gov. 
Rm.  237,  CM  »2. 703-305-6224.  e-maH:  miller.joanne©epanfwul.epa.gov. 


Address 


1921  Jefferson  Davi^  Hwy.  Ai^ 

lington,  VA 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  luider  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-7B2] 


(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginni^  of  this 
document. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 

opp-doclcet^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 


WordperfiBct  5.1  file  format  or  ASCII  file 
format.  All  comments  ^d  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-762]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  maay  Federal  Expository 
Libraries.         •.    .■: 

ListofSul^ectB 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  September  2, 1997. 

Jamea  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitioiis 

Petitioim' summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
siunmaries  of  the  petitions  wne 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in.any  way.  The  petition  simunazy 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  ficu^  the  detection  and 
measurement  of  the  pesticide  rhomiral 
residues  oc  an  explanation  of  why  no 
such  method  is  needed. 


1.  AgifvoUSA 


PP  9F3714  and  3F4ia2 

EPA  has  received  two  pesticide 
petitions  (PP  9F3714  and  3F4182K 
lequests  from  Agrfivo  USA  Company. 
Wumington.  DE  19808,  proposing 
pursuaBt  to  section  408(d)  of  the  Federai 
Pood.  Drug  and  Cosmetic  Act  21  U.S.C 
346a(d).  to  amend  40  CFR  180.430(b)  t^ 
changing  the  time-limited  tolerances  to 
pennanent  tolerances;  and  by 
establishing  a  regulation  to  permit 
residues  of  fenoxaprop-ethyl  and  its 
metabolites  2-(4-{(6-chloroA)enzolyloxy) 
phenoxy)  propanoic  add  and  6-chloro- 

2,a-Hihy«tmh»n»m«Tnl-2-finw  in  OT  On 

the  raw  agrkmltural  commodities:  bailey 
grain  at  0.05  part  per  million  (ppm)  and 
barley  straw  at  0.10^  ppm.  The  proposed 
analytical  method  involves 
homogenization,  filtiationv  partitiaa  and 
cleanup  with  analysis  by  gas 
chromatography  using  halogen-selective 
electron  capture  detection.  EPA  has 
dulauainad  that  these  petitions  ron*ains 
data  or  infonnation  regarding  the 
elements  set  fofth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  hiUy 
evaltiated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  these 
petitions.  Aoditintial  data  may  be 
needed  befiue  EPA  rules  on  these 
petitions. 

A.  Beadve  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  of  this  pesticide  is  a<foquately 
understood.  Tlds  was  demonstrated  in 
metabolism  studies  in  plants  (cotton, 
rice,  soybeans  and  wheat)  and  tivestock 
(goet  and  hen)  using  both  chloropbenyl- 
labeled  and  dioxyphenyl-labeled  test 
material.  Fenoxaprop-ethyl  degrades 
rapidly  via  ester  hydrolysis  to 
fmoxaprop^free  add,  wliicfa  is  the 


principal  observed  metabolite. 
Subsequent  cleavage  of  the  phenoxy 
linkage  of  this  matabolite  produces  the 
benzoxazolone  metabolite. 

2.  Analytical  method.  An  adequate 
analytical  method  is  available  for 
enforcement  purposes.  This  method 
accounts  for  combined  residues  of 
fenoxaprop-ethyl  and  its  metabolites, 
fenoxaprop  free  acid  and  6-chloro-2,3- 
dihydiobenzaxazol-2-one.  An  acid 
hycbolysis/extiaction  procedure  is  used 
to  liberate  and/or  cleave  the  residue  to 
the  common  benzoxazolone  moiety. 
After  clean-up  and  derivatization.  the 
residues  are  determined  by  gas 
chromatography  using  a  halogen- 
selective  electron  captiire  detector.  The 
residues  are  ultimately  expressed  as 
fisnoxaprop-ediyl  equivalents.  The 
anal3ftical  method  has  passed  the 
independent  laboratory  validation 
according  to  PR  ^4otice  88-5.  as  wrell  as 
US  EPA  laboratory  validation,  and  has 
been  approved  for  regulatory 
enforcement  purposes.  The  method  is 
published  in  the  Pesticide  Analytical ' 
Manual  (PAM  II). 

3.  Magnittide  ofreadmes.  Extensive 
field  residue  trials  have  been  conducted 
with  fenoxapropethyhon  barley  and 
wheat  throogkout  the  maior  cereal- 
powing  regions  of  the  United  States. 
Applications  at  the  maximum  use  rate 
resulted  in  no  detectable  residues  of 
tanaxaprop-ethyl  in  or  on  the  raw 
agricultural  cranmodities  barley  and 
wheat  (grain,  straw).  Likeirisa,  then 
wefvno  detectri^  residues  in  the 
processed  commodities  (flour  and  bran) 
in  samples  obtained  from  processing 
studies  on  l>ai4ey  and  wheat  using 
ejtaggenrted  apjpiication  rates.  EPA 
therefatv  estabfesbed  temporary 
tolerances  based  on  the  Limits  ot 
QoantificatioB  (LOQ)  of  0.05  ppm  far 
fisnoxaprop-ethyi  and  its  metabi^tes  on 
barley  grain,  and  0.10  ppm  on  barley 
stiaw;  as  weU  m  timarUmited  tolerances 
of  0.05  ppm  on  wheat  grain,  and  0.5 
ppm  on  wheat  straw.  In  additirai.  time- 
limited  tolerances  far  te  following 
commodities  were  established  (55  FR 
50393.  December  8, 199^  catde  Sat. 
meat.-mbyp  at  &.05-  ppm;.  goat  fat.  meat, 
mbyp  at  0.05  ppm;  hog  fat,  meat,  rafayp 
at  0.05  ppm;  horse  fat.  meat,  mbyp  at 
0.05  ppm;  sheep  bA,  meat,  mbyp  at  0.05 
ppm;  and  milk  at  0.02  ppm. 

B.  Toxicokipcal  Prxtfiie 

The  toxicology  of  fanaxaprop-eth]rl 
has  been  thoroughly  evahi^ed  by  EPA 
as  part  of  previous  regulatory  actions. 
These  studies,  that  wen  conducted  writh 
the  lacmnrte,  are  considered  to  be  valid. 
rriiaUe  and  adequate  for  the  purposes 
of  evaluating  potential  healdi  riskaand 
far  estririjahingtokeancaa  for  both  the 


racemic  and  isomer-enriched  forms  of 
the  active  ingredient.  These  studies 
include  the  following: 

1.  Acute  toxicity.  Acute  toxicity 
studies  supporting  an  EPA  Toxicity 
Category  III  classification  (rat  oral  and 
dermal  LDjo  values  of  2,397  mg/kg/day 
and  >2,000  mg/kg/day,  respectively). 

2.  Genotoxicity.  A  battery  of 
genotoxicity  studies,  none  of  which 
indicated  any  genoto»c  potential.  The 
studiee  submitted  included:  in  vitro 
hiunan  lymphocyte  chromosomal 
aberration,  mouse  micronucleos.  in  vitro 
unscheduled  DNA  synthesis,  Ames 
Salmonella  bacterial  point  mutation  and 
yeest  DNA  repair  assays. 

3.  Reproductive  ana  developmental 
toxicity.  Two  2-generation  rat 
r^roduction  studies  with  no  evidence 
of  reproductive  afiacts  in  either  study. 
In  the  first  study,  the  EPA  coiRludea 
that  30  ppm  was  the  NOEL  for  parental 
toxicity  but  that,  because  of  kidney  and 
liver  weight  changss,  no  NOEL  was 
detannined  for  the  offspring.  In  a 
seoeod  study  at  the  same  dose  levels,' 
the  EPA  concluded  that  5  ppm  (0.4  ng/  > 
kg/day)  was  the  NOEL  far  both  adults 
and  offspring. 

4.  Subckronic  tojudty.  A  number  ot 
developmental  toxicity  studies  in  nis. 
rabbits,  mice  and  moiikeys..The 
matemaLand  developmental  NCKL's  faa 
these  studies  wece  similar,  and  ranged 
from  10  to  ^50  mg/kg/day.  in  labbits, 
the  matonal  and  developmental  NOEL'S 
were  considered  to  be  12.5  and  50  mg/ 
kg/day,  respectively.  In  one  of  the  rat 
stedies.  the  developmaotal  NOEL  (10 
rag/kg/day)  was  lower  than  the  mBtamal- 
NCffiL  (32  mg/kg/kg).  Howew.  lira 
second  rat  studjrcondncted  usingtha 
same  doaa  levels,  the  matenial  and 
developmental  NCffiL  weia  both  32  mg/ 
kg/day.  In  the  monkey  study,  no  clear 
developmental  effects  wera  noted  even 

at  a  doae  level  (50  mg/kg/day)  which 
was  ledialto  45%  of  the  monkeys.  Thus^ 
the  overall  weight  of  evidence  Lodicates 
the  lack  of  any  specific  developmental 
efiisct  and  no  increased  sensitivity  to  the 
tnnhrn  or  fatust 

5.  Chronic  tojodtf.  A  Zr-yaar  mouse 
oncogenicity  study  vrith^urindicatien  ■■ 
of  carcinogenicity  at  doee  levels  up  to 
40  ppm  (6  mg/kg/day),  the  highest  dose  •> 
tested.  However,  this  high-dcwe  level 
did  not  meet  the  EPA's  criteria  for  a 
Maximum  Tolerated  Doee  (MTD);  thns  a 
new  study  was  conducted  In  this  study, 
an  incr eased  incidence  of  various  non- 
neoplastic liver  leaons  as  well  as  an 
increased  incidence  of  primarily  benign 
liver  tumors  were  noted  atll5  and  320 
ppm.  Although  this  study  has  not  yet 
been  reviewed  by  the  EPA  Cancer  Peer 
Review  Committee,  AgrEvo  believes  that 
both  of  these  dose  levels  exceeded  the 


MTD.  No  neoplastic  or  non-neoplastic 
lesions  were  noted  at  40  ppm  (6.2  mg/ 
kg/day),  which  was  considered  the 
NOEL. 

6.  Animal  metabolism.  Absorption, 
distribution,  metabolism  and  excretion 
studies  in/^veral  species  indicate  that 
fenoxaprop-ethyl  is  well  absorbed  after 
oral  administration  and  relatively 
rapidly  metabolized  and  excreted.  No 
evidence  of  bioaccumulation  was  noted 
after  repeated  dosing. 

7.  Metabolite  toxicology.  All 
significant  metabolites  have  been 
identified  and  tested  as  part  of  the 
overall  toxicology  requirements  for  the 
parent  compound,  and  expressed  in  the 
existing  and  /or  pending  tolerances. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  dietary 
exposure  is  discussed  below  tmder  the 
topics  food  and  drinking  water. 

(a)  Food.  A  dietary  exposure 
assessment  was  performed  for 
fenoxapro|>-ethyl  using  the  Exposure  1 
software  system  (TAS,  Inc.)  and  the 
1977-78  USDA  consiunption  data.  The 
fint  assessment  calculated  the 
Theoretical  Maximum  Residue 

f       Contribution  (TMRC).  The  TMRC  is  a 
"worst-case"  estimate  that  assumes  that 
100%  of  the  listed  crops  have  been 
treated  and  that  all  commodities 
including  meat  and  milk  contain 
residues  at  the  tolerance  level.  A  more 
realistic  exposure  assessment  was  also 
conducted  using  estimates  of  percent 
crop  treated  and  anticipated  residue 
levels.  * 

(b)  Drinking  water.  The  potential  for 
fenoxaprop-ethyl  to  leach  into 
groundwater  was  assessed  in  various 
laboratory  studies  as  well  as  in 
terrestrial  field  dissipation  studies 
conducted  in  several  locations  and  soil 
types.  The  degradation  of  fenoxaprop- 
ethyl  and  its  main  metabolites  occurs 
rapidly  in  both  laboratory  and  the  field, 
with  half-lives  in  soil  ranging  fitim  9  to 
14  days.  No  evidence  of  leaching  of 
parent  or  degradation  products  was 
observed.  The  compound  is  immobile 
and  the  potential  to  leach  into 
groundwater  is  negligible.  Fenoxaprop- 
ethyl  adsorbs  strongly  to  soil  (Koc  = 
12,500  to  18,880)  and  has  a  low  water 
solubility  (0.9  mg/1  at  pH  7),  which 
results  in  minimal  field  runoff  and  a 
low  potential  fof  contamination  of 
surface  water.  Together,  these  data 
indicate  that  residues  of  fenoxaprop- 
ethyl  are  not  exfiected  in  drinking 
water.  Therefore,  the  contribution  of  any 
such  residues  to  the  total  dietary  intake 
of  fenoxaprop-ethyl  will  be  negligible. 
There  is  no  established  Maximum 
Contaminant  Level  (MCL)  or  Haalthu  w  ^n 


Advisory  Level  (HAL)  for  residues  of 
fenoxaprop-ethyl  in  drinking  water. 

2.  Non-dietary  exposure.  Fenoxaprop- 
ethyl  is  registered  for  selective 
postemergence  grass  control  in  tur^grass 
including  sod  farms,  commercial  and 
residential  turf  and  ornamentals.  All  of 
these  applicatidns  are  done  by 
professional  applicators;  there  are  no 
homeowner  uses.  Thus,  the  only  non- 
occupational exposure  would  be  from 
dermal  contact  during  reentry  to  treated 
areas.  Insufficient  information  is 
currently  available  to  conduct  a  reliable 
assessment  of  potential  exposure  fit>m 
reentry  on  turf.  Studies  to  quantitate 
this  exposure  are  now  being  conducted 
by  the  Outdoor  Residential  Exposure 
Task  Force  (ORETF).  However,  AgrEvo 
believes  that  such  exposures  are 
relatively  low  and,  based  on  the 
available  toxicology  data,  are  unlikely  to 
pose  a  significant  risk  to  human  health. 

D.  Cumulative  Effects 

Fenoxaprop-ethyl  is  a  member  of  the 
aryloxy  phenoxy-propionate  class  of 
herbicides.  It  is  an  inhibitor  of  fatty  acid 
biosynthesis  in  both  plants  and  animals, 
and  induces  peroxisome  proliferation  in 
rodents.  Like  other  peroxisome 
proliferators,  it  induces  liver  tumors  in 
mice  at  exaggerated  dose  levels. 
However,  the  precise  mechanism  by 
which  peroxisome  proliferators  induce 
liver  tumors  in  rodents  has  not  yet  been 
determined.  In  addition,  humans  are 
considered  to  be  far  less  sensitive  to  the 
peroxisome  proliferative  efi^ects  of  these 
compounds  than  are  rodents. 
Furthermore,  the  methodology  to 
evaluate  the  potential  aggregate  risks 
from  multiple  chemicals  with  a 
common  mechanism  of  action  has  not 
yet  been  defined.  Therefore,  only 
exposure  from  fenoxaprop-ethyl  is  being 
addressed  at  this  time. 

E.  Safety  Determination 

1.  U.S.  population.  The  toxicity  and 
residue  data  bases  for  fenoxaprop-ethyl 
are  considered  to  be  valid,  reliable  and 
essentially  complete.  The  EPA 
Carcinogenicity  Peer  Review  Committee 
has  not  yet  reviewed  the  results  of  the 
recently  completed  mouse  oncogenicity 
study  in  which  liver  tumors  were  noted. 
However,  AgrEvo  believes  that 
quantitative  oncogenic  risk  assessment 
is  inappropriate  for  the  following 
reasons: 

(a)  Evidence  of  oncogenicity  was 
limited  to  a  single  site  (liver)  in  a  single 
species  (mouse),  and  occiured  only  at 
dose  levels  that  were  considered  by 
AgrEvo  to  have  exceeded  the  MTD. 

(b)  No  evidence  of  genotoxicity  has 
beeniabservedti  <-..>^Hu>;ji.jj  ^iiui<..-,.ut-s<  -■ 


(c)  Fenoxaprop-ethyl  is  known  to  be 
a  peroxisome  proliferator  and  the 
tumors  were  noted  only  in  conjunction 
with  significant  non-neoplastic 
heoatotoxicity. 

id)  The  relevance  of  mouse  liver 
tiunors,  particularly  those  caused  by 
hjrpolipidemic  peroxisomal 
proliferators,  to  human  risk  assessment 
is  considered  minimal,  especially  at  the 
extremely  low  dose  levels  to  which 
humans  would  typically  be  exposed. 

Thus,  a  standard  margin  of  safety 
(exposure)  approach  is  considered 
appropriate  to  assess  the  potential  for 
fenoxaprop-ethyl  to  produce  both 
oncogenic  and  non-oncogenic  effects. 
The  EPA  has  previously  adopted  an  Rfl3 
value  of  0.0025  mg/kg/day  for 
fenoxaprop-ethyl.  This  value  was  based 
on  the  Agency's  conclusion  of  a  5  ppm 
NOEL  for  both  parents  and  offspring  in 
the  second  multigeneration  rat 
reproduction  study  and  a  100-fold 
safety  (uncertainty)  factor.  However,  in 
converting  the  NOEL  dietary 
concentration  of  5  ppm  to  test  material 
intake  (mg/kg/day).  the  EPA  used  a 
standard  conversion  factor  for  food 
consumption  in  adult  rats  rather  than 
study  specific  results.  Based  on  actual 
food  consumption  values,  the  NOEL  for 
this  study  was  really  equivalent  to  an 
average  dose  level  of  approximately  0.4 
mg/kg/day  for  the  adults  and 
approximately  1  mg/kg/day  for  the 
ofibpring.  Furthermore,  AgrEvo  believes 
that  the  results  of  the  ori^nal  rat 
reproduction  study  and  the  2-year  rat 
chronic  toxicity  study  support  the 
conclusion  that  the  NOEL  for  adult 
toxicity  in  the  second  rat  reproduction 
study  was  not  5  ppm  but  30  ppm  (2.5 
mg/kg/day).  Therefore,  AgrEvo  believes 
that  the  RiD  should  have  been  based  on 
the  NOEL  of  approximately  0.9  mg/kg/ 
day  from  the  2-year  dog  study  or,  since 
rats  are  the  most  sensitive  species  to 
fenoxaprop-ethyl,  the  NOEL  of 
approximately  1  mg/kg/day  for  ofbpring 
in  the  second  reproduction  study.  This 
would  result  in  an  RfD  of  0.01  n^kg/ 
day,  not  0.0025  mg/kg/day. 
Nevertheless,  for  this  risk  assessment, 
AgrEvo  used  the  RfD  value  of  0.0025 
mg/kg/day  assigned  by  EPA. 

The  aggregate  exposure  of  the  general 
population  to  fenoxaprop-ethyl  from  the 
established  and  pending  tolerances 
utilizes  about  17%  of  the  RfD  using 
worst-case  assumptions  (100%  crop 
treated  and  tolerance  level  residues  for 
all  commodities,  including  livestock). 
Assimiing  more  realistic  estimates  of 
percent  crop  treated  and  anticipated 
residues,  only  2%  of  the  RED  was 
utilized.  The  RfiD  represents  the  level  at 
or  below  which  daily  aggregate 
exposure  over  a  lifetime  would  not  pes* 
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a  significant  risk  to  human  healtii.  There 
is  generally  no  concon  for  exposures 
which  utilize  less  than  100%  of  the  RID, 
particularly  when  conservative 
assumptions  are  utilized  for  the 
calculations.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  general  population  from 
aggregate  risk  to  residues  of  fenoxaprop- 
ethyl. 

2.  Infants  and  children.  Data  from  rat 
and  rabbit  developmental  toxicity 
studies  and  rat  multigeneration 
reproduction  studies  are  generally  used 
to  assess  the  potential  for  increased 
sensitivity  of  infants  and  children.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effscts  on 
the  developing  organism  resulting  from 
potential  exposiire  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  and  other  effects  on  adults 
and  ofEipring  from  potential  prenatal 
and  postnatal  exposure  to  the  pesticide. 

The  overall  weight  of  the  evidence 
from  the  developmental  toxicity  studies 
and  multigeneration  rat  reproduction 
studies  indicates  that  the  toxicity  of 
fenoxaprop-ethyl  to  infants  and  children 
is  comparable  to  its  toxicity  to  adults. 
No  reproductive  effects  %vme  noted  in 
either  of  the  two  multigeneration 
studies.  Developmental  effects  were 
noted  in  rats  and  rabbits,  but  generally 
only  at  dose  levels  that  induced 
maternal  toxicity.  No  clear 
developmental  effects  were  noted  in 
monkeys  even  at  dose  levels  that  were 
lethal  to  45%  of  the  mothers.  In  general, 
the  maternal  and  developmental  NOEL's 
in  the  various  studies  were  comparable 
and  ranged  from  10  to  50  mg/kg/day. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  to  account  for  pre- 
and  post-natal  toxicity  and  the 
completeness  of  the  data  base.  However, 
the  toxicology  data  base  for  fenoxaprop- 
ethyl  is  complete  according  to  existing 
Agency  data  requirements  and  does  not 
indicate  any  developmental  or 
reproductive  concerns.  Furthermore,  the 
existing  RfD  of  0.0025  mg/kg/day 
already  provides  an  approximately  400- 
fold  safety  fector  relative  to  the  fiOEL  (1 
mg/kg/day)  for  o^pring  in  the 
multigeneration  rat  reproduction  study 
and  a  4,000-fold  safety  factor  relative  to 
the  lowest  developmental  NOEL  (10  mg/ 
kg/day)  observed  in  the  developmental 
toxicity  studies.  Thus,  the  existing  RfD 
is  considered  appropriate  for  assessing 
potential  risks  to  infants  and  children 
and  an  additional  uncertainty  fector  is 
not  warranted. 

Using  worst-case  assumptions  (100% 
crop  treated  and  tolerance  level  residues 
for  all  commodities,  including: 


livestock),  aggregate  exposure  to 
residues  of  fenoxaprop-ethyl  is  expected 
to  utilize  about  65%  of  the  Rfl)  in  non- 
nursing  infents  (less  than  1-year  old), 
42%  of  the  RfD  in  children  aged  1  to  &- 
years  old,  28%  of  the  RfD  in  children 
aged  7  to  IZ-years  old,  and  16%  of  the 
RfD  in  nursing  infants.  Using  more 
realistic  estimates  of  percent  crop 
treated  and  anticipated  residues,  the 
percent  of  RfD  utilized  would  be  no 
more  than  8%  (non-nursing  infants  less 
than  1-year  old)  for  these  population 
subgroups.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  or  children  from 
aggregate  exposure  to  fenoxaprop-ethyl 
residues. 

F.  International  Tolerances 

As  no  residues  were  detected  (LOQ  < 
0.05  ppm)  in  wheat  and  barley  grain, 
there  are  no  Codex.  Canadian  or 
Mexican  Maximum  Residue  Limits 
(MRLs)  for  residues  of  fanoxaprop-ethyl 
in  these  commodities.  Therefore, 
international  harmonization  is  not  an 
issue  for  these  tolerances.  (PM  23) 

2.BOCGASES 

PP  7F4809 

EPA  has  received  a  pesticide  petition 
(PP  7F4809)  from  BOC  GASES  c/o  the 
Sloane  Group,  52  Amogerone  Crossway, 
Greenwich,  CT,  06830.  The  Petition 
proposes,  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and.  Cosmetic  Act 
(FFDCA),  21  U.S.C  346a  to  establish  a 
temporary  tolerance  for  the  use  of 
ECO2FUME  in  accordance  to  40  CFR 
180.225, 180.375, 185.200,  185.3800.  As 
required  by  section  408(d)  of  FFDCA,  as 
recently  amended  by  the  Food  Quality 
Protection  Act  (FQPA),  BOC  Gases 
included  in  the  petition  a  simmiary  of 
the  petition  and  authorization  for  Uie 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  re^presents  the 
view  of  BOC  GASES,  the  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3).  EPA  is 
iiu:luding  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  minor 
edits  to  die  summary  for  purposes  of 
clarity. 

This  petition  is  submitted  by  BOC 
GASES,  imder  section  408  of  the 
Federal  Food  Drug  and  Cosmetic  Act  (21 
U.S.C.  346a),  as  most  recently  amended 
by  the  FQPA.  This  submission  proposes 
a  temporary  tolerance  for  purposes  of  an 
experimental  use  permit  for  the 
fomigant  EC02FUME.  This  petition  is 
associated  with  a  request  for  an 
experimental  use  permit  for  a  non-crop 
destruct  program  for  ECO3FUMETM. 
This  pesticide  contains  2%  Phosphine 


(PH3)  and  98%  Carbon  Dioxide  (CO2)  by 
weight  as  a  cylinderized  gaseous 
mixture. 

This  Petition  requests  that  the 
temporary  tolerance  mirror  40  CFR  part 
180  and  185  and  thereby  establishing  a 
temporary  tolerance  for  the  following 
raw  agricultural  commodities  from  the 
post  harvest  treatment  with 
ECO2FUMETM:  Almonds,  Avocados. 
Bananas,  Barley,  Beans,  (cocoa).  Beans, 
(coffee),  Brazil  nuts.  Cabbage,  (Chinese). 
Cashews.  Citrus  citron.  Cocoa  beans, 
Coffee  beans.  Com,  Com  pop. 
Cottonseed,  Dates,  Eggplants,  Endive 
(escarole),  Filberts,  Grapefriiit, 
Kumquats,  Lemons,  Lettuce,  Limes, 
Mangos,  Millet,  Mushrooms.  Nuts. 
(Brazil),  Nuts,  (Pistachios),  Oats, 
Oranges.  Papayas,  Peanuts.  Pecans. 
Peppers.  Persimmons.  Pimentos, 
Pistachio  nuts,  Plantains,  Rice,  Rye, 
Safilower  seed.  Salsify  tops.  Sesame 
seed.  Sorghum,  Soybeans.  Sunflower 
seed.  Sweet  potatoes,  Tangelos. 
Tangerines.  Tomatoes.  Vegetables,  seed 
and  pod  (except  soybeans).  Walnuts, 
and  Wheat  Data  pertaining  to  the 
product  chemistry,  use  patterns,  safety, 
residues,  removing  residues,  detecting 
residues,  endocrine  effects  and  exposure 
to  infants  and  children,  have  been 
submitted. 

This  petition  is  based  on  the 
following  fects: 

1.  CO2  is  exempt  from  tolerances  (40 
CFR  180.1049),  and  hence  no  tolerance 
is  required  for  this  active  ingredient 
ECO3FUMETM  contains  a  vary  low 
percentage  of  phosphine.  » 

2.  A  tolerance  has  already  been 
established  for  phosphine  generated 
frt)m  aluminum  phosphide  and 
magnesium  phosphide. 

3.  Quantities  of  phosphine  utilized 
with  the  ECO2FUMETM  process  are 
significantly  lower  than  the  quantities 
generated  in  the  use  of  the  metal 
phosphides. 

4.  Literature  data  show  phosphine 
residues  levels  from  the  use  of 
ECO2FUMETM  are  less  than  0,001  ppm. 

5.  Unlike  metal  phosphides,  the 
application  method  is  controlled  and 
precise  with  predictable  residue  results. 
The  petitioners  agree  that  this  summary 
or  any  information  it  contains  may  be 
published  as  a  part  of  the  notice  of  filing 
of  the  petition  and  as  pcut  of  a  proposed 
or  final  regulation  issued  under  Sec.  408 
of  the  FFDCA. 

A.  Product  Chemistry  Data 

1.  Analytical  methodology. 
ECO2FUMETM  mixture:  Phosphine  2% 
and  CO2  98%.  Analysis  of  gases  and  gas 
mixtures  are  conveniently  and 
accurately  carried  out  using  gas 
chromatography.  The  GC/MS  technique 
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developed  by  AGAL.  Pymble  for 
analyzing  trace  contaminants, 
particularly  other  derivatives  of 
phosphine  in  the  ECO2FUMETM 
mixture  is  detailed  in  the  submission. 

2.  Chemical  and  physical  properties 
of  end  use  product  All  BOC  produced 
and  purchased  gases  are  the  subject  to 
a  Quality  Control  program.  In  addition 
to  works  instructions  and  works  tests 
representative,  samples  of  individual 
batch  are  verified  for  purity  by 
analytical  chemists  in  BOC's 
laboratories. 

2.1  Color  -  colorless  gas 

2.2  Odor  -  Odor  of  rotting  fish 
above  2  ppm  phosphine  ("carbide" 
odor) 

2.3  BuZ/cDensily- Not 
applicable 

2.4  Density  •  Specific  Gravity  is 
1.5.  (Air=l)  i.e.  heavier  than  air 

2.5  Viscosity  -  1.4  x  10-*  poise 

2.6  Flammability  hazard 
ECO2FUMETM  consists  of  mixture  of 

2.6%  by  volume  (2%  by  weight)  of 
phosphine  in  carbon  dioxide  and  is 
non-flammable. 

3.  Specifications  formulation. 
ECO2FUMETM  [20g/kg  PH3  in  COj] 
Chemically  Pure  Grade  Phosphine  of 
typical  purity  (990g/kg)  sufficient  to 
give...20g/kg  Carbon  Dioxide  -  balance 
to  give...980g/kg  -  Phosphine:  (PHj); 
CAS  registry  no.  7803-51-2,  molecular 
weight  34.00  -  Carbon  Dioxide:  ICO2I; 
CAS  registry  no.  124-38-9,  molecular 
weight  44.01 

Use  Pattern 

1.  Fields  of  use.  ECO2FUMETM  is 
used  for  the  control  of  eggs,  larvae, 
pupae,  and/or  adults  of  the  following 
stored  product  pests:  Angoumois  grain 
moth,  bean  weevil,  cadeUe,  cereal  leaf 
beetle,  cigarette  beetle,  coffee  bean 
weevil,  confused  flour  beetle,  cowpea 
beetle,  dried  fruit  beetles,  flat  grain 
beetles,  fruit  flies,  granary  weevil, 
Indian  meal  moth,  Khapra  beetle,  larger 
wax  moth,  lesser  grain  borer,  lesser  wax 
moth,  maize  weevil,  Mediterrarean  flour 
moth,  merchant  grain  beetle,  mottled 
grain  moth,  pink  bollworm,  psocids, 
raisin  moth,  rediegged  ham  beetle,  rice 
weevil,  rust-red  flour  beetle,  sawtoothed 
grain  beetle,  skin  and  hide  beetles, 
spider  beetles,  stored  product  mites, 
tobacco  moth,  tropical  warehouse  moth, 
warehousez  beetle,  yellow  mealworm. 

Treatment  for  the  above  pests  at  the 
specified  rates  will  kill  any  cockroaches, 
rats  and  mice  present. 

2.  Use  level  of  product /.  Dosage. 

Seventy-five  g/m3  of  ECO2FUMETM 
(equivalent  to  1.5  g/m3  of  phosphine)  in 
well-sealed  storages. 

ii.  Minimum  exposure.  Temperatures 
above  25*%..  7  days,  temperatures  above 


150-25«t:..10  days.  ECO2FUMETM 
should  be  used  in  storages  in  which  the 
standard  of  gastightness  is  consistent 
with  a  decay  of  an  excess  external 
pressure  frtim  500  Pa  (2"  w.g.)  to  250  Pa 
(1"  w.g.)  in  not  less  than  5  minutes  in 
filled  storages. 

3.  Situations — i.  Foods.  Raw  cereal 
grains  (such  as  barley,  maize,  millets, 
oats.  rice,  rye,  sorghum,  wheat)  and 
other  food  commodities  such  as  animal 
feeds,  breakfast  cerealu,  brewing  malt, 
chocolate  products,  cocoa  beans,  coffee 
beans,  dried  fruits,  dried  vegetables, 
flour,  milled  cereal  products,  nuts, 
oilseeds,  other  dried  foods,  seeds, 
soybeans,  tapioca,  eta. 

ii.  Tobacco  and  tobacco  products, 
iii.  Timber  and  cane  products; 
Building  and  structures. 

4.  Limitations — i.  Directions  for  use. — 
Mixing.  The  ECO2FUMETM  gas  mixture 
is  ready  for  use  as  per  label  directions. 

ii.  General  instructions.  Only 
experienced  and  properly  instructed 
persons  should  use  ECO2FUMETM. 
While  in  the  container  ECO2FUMETM  is 
a  liquid  mixture  under  pressure,  which 
turns  to  gas  when,  released.  The  gas 
must  be  confined  along  with 
commodities  being  fumigated  under  a 
gas-proof  cover  or  in  a  container  of 
structure  that  is  airtight 

iii.  Restraints. 

DO  only  apply  ECO2FUMETM  in 
well-sealed  storages. 

DO  only  apply  BCO2FUMETM  with 
the  high-pressure  kit  (GIG  iGt  416600) 

DO  use  extreme  caution  when 
handling  ECO2FUMETM. 

DO  perform  fumigation  and  aeration 
in  accordance  with  label. 

DO  show  prominently  warning  signs: 
"DANGER -POISON  GAS— KEEP 
AWAY" 

DO  NOT  enter  fumigation  area  and 
keep  animals,  children,  and 
unauthorized  peraons  away  until  the 
area  is  shown  to  be  fr«e  from  phosphine 
as  indicated  by  a  gas-measuring  device. 

5.  Withholding  periods.  A  period  of 
three  days  after  completion  of 
ventilaticm  before  using  treated 
commodities  for  human  consumption  or 
for  stock  food.  Treated  commodities 
may  be  safely  transported  after 
completion  of  the  recommended 
ventilation  period. 

6.  Protection  of  livestock,  wildlife  and 
others.  As  a  general  precautionary 
measure,  the  following  advice  will 
appear  on  the  label.  Store  in  a  cool  well 
ventilated,  locked  area  out  of  reach  of 
children  or  unqualified  persons  and 
away  from  habitation.  Cylinder  always 
remains  the  property  of  BOC,  and 
should  be  returned  for  refilling. 


C.  Toxicology  of  End  Use  Product  and 
Technical  Active  Ingredient 

Toxicology  summary.  Toxicological 
evaluation  of  fumigation  usage  of 
phosphine  has  been  based  upon 
phosphine  g4s.  ECO2FUME,  the  non- 
flammable gaseous  phosphine  mixture, 
is  dispensed  via  gas-tight  distribution 
systems.  The  proposed  use  of  non- 
flammable ECO2FUME  offers  improved 
operator  safety,  accurate  controllable 
dosage  and  the  elimination  of  fire 
hazard.  Toxicity  study  results  show 
phosphine  to  be  a  highly  toxic 
inhalation  poison.  Oral  toxicity  while 
not  relevant  for  gaseous  phosphine 
(although  a  concern  with  metallic 
phosphides)  has  been  cleared  in  long- 
term  feeding  studies.  Dermal  toxicity  is 
not  an  anticipated  concern,  as 
phosphine  gas  is  not  absorbed  through 
the  skin.  Eye  irritation  may  be  a  concern 
in  acute  exposure,  but  all  operators  will 
be  required  to  wear  protective  eyevirear. 
Acute  animal  studies  sEow  that  albino 
rats  can  tolerate  5  ppm  over  several 
months  but  10  ppm  with  continual 
exposure  causes  mortality.  Single  dose 
studies  indicate  40  ppm  for  6  hours 
have  100%  mortality.  Long-term  animal 
studies  show  rats  have  no  toxic  effects 
when  fed  on  a  diet  of  metallic 
phosphide  or  on  phosphine-fumigatsd 
diets.  As  no  specific  antidote  is  known, 
symptomatic  treatment  is  required. 
Chronic  exposure  affects  the  visual, 
motor  and  gastro-intestinal  tract.  Long- 
term  exposure  to  low  concentration  can 
cause  anemia  and  bronchitis.  Organs 
with  the  greatest  oxygen  requirement 
appear  to  be  especially  sensitive  to 
damage.  The  NOEL  for  ECO2FUME  is 
2mg/kgbw/day  and  ADI  is  OJQZntg/ 
kgbw/day. 

The  1986  ACGIH  has  recommended  a 
Threshold  Limit  Value  (TLV-TWA)  of 
0.3  ppm  (0.4  mg/m3)  with  a  STEL  of  1 
ppm  for  phosphine.  Using  a  tidal 
volume  of  0.5  litters,  12  breaths/min,  a 
body  weight  of  80kg  and  the  TLV-TWA. 
of  0.4mg/m3  gives  a  NOEL  of  0.04mg/ 
kgbw/day  for  phosphine. 

D.  Residue  Testing 

1.  Summary.  Analytical  techniques 
for  the  determination  of  phosphine 
residues  in  a  range  of  stored  food 
studies  with  a  limit  of  detection  bettw 
than  O.OOOlmg/kg  are  available. 
Analytical  methods  have  been  used  to 
obtain  data  on  the  amount  of  phosphine 
which  remains  in  these  commodities 
after  treatment  with  ECO2FUMETM  at 
typical  and  exaggerated  dosage  levels 
and  on  its  persistence  during  storage. 
Results  show  that  residues  fell  quickly 
to  below  internationally  recommend^ 
levels.  Maximum  residue  limits  for 
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cereal  grains  are  0.1  mg/kg  and  is 
O.Olmg/kg  for  processed  foods  after 
treatment  with  PH3  generated  from 
metal  phosphides.  This  corresponds  to 
the  levels  set  both  by  Environmental 
Protection  Agency/the  NH  8t  MRC  of 
Australia  and  the  Codex  Alimentarius 
Ck>mmi8siGn  of  the  WHO/FAO. 

2.  Analytical  methodology.  The 
maximum  residue  limit  recommended 
by  the  Codex  Alimentarius  Commission 
of  the  WHO/FAO  for  phosphine  in  raw 
cereals  is  0.1  mg/kg  and  in  milled  cereals 
and  a  range  of  foodstuffs  including  nuts 
it  is  O.Olmg/kg.  An  improved  method 
for  the  determination  of  phosphine 
residues  in  a  range  of  stored  foodstuffi 
with  a  limit  of  detection  better  than 
O.OOOlmg/kg  is  described  by  K.A. 
Scudamore  and  C.Goodship  (Rel: 
"Determinati<»  of  Phosphine  Residues 
in  Fimiigated  Cereals  and  other 
Foodstuffs.  "Pestic.  Sci.  19«6,  37;  385- 
395).  The  method  has  been  used  to 
obtain  data  on  tlie  amount  of  phosphine, 
which  remains  in  these  commodities 
after  treatment  at  typical  dosage  levels 
and  on  its  persistence  during  storage. 
Results  show  that  in  cereal  grains  and 
nuts  residues  fall  quickly  to  below. 
Internationally  recommended  levels 
although  ultra  trace  amounts  (less  than 
0.001  mg/kg)  of  phosphine  could  be 
detected  several  months  after  treatment 
in  all  the  commodities  examined. 

3.  Crop  residue  data.  While 
phosphine  is  not  applied  to  growing 
plants  or  crops  it  is  a  well-established 
fumigant  of  cereal  grain  and  stored 
products. 

4.  Fate  of  residues.  The  possible 
reactions  of  absorbed  phosphine  within 
the  commodity  metrics  to  form 
inorganic  phosphorous  compounds 
have  been  detailed.  In  warm-blooded 
animals,  phosphorous  acid  and 
phosphoric  acid  are  formed  or  else 
phosphate.  The  volatile  nature  of 
phosphine  (boUing  point  minus  87*C) 
and  its  limited  solubility  ensures  that 
any  phosphine  absorbed  in  a  foodstuff 
during  treatment  would  be  negligible 
and  rapidly  lost.  Residue  of  phosphine 
held  for  any  length  of  time  is  less  than 
0.001  mg/kg  i.e.,  0.001  ppm.  Phosphoric 
acid  has  many  uses  including  an  ' 
acidulate  and  flavor  in  beverages  of  the 
soft  drink  type. 

5.  Maximum  residue  limits —  i. 
Overseas.  The  maximum  residue  limit 
recommended  by  the  Codex 
Alimentarius  Commission  of  the  WHO/ 
FAO  for  phosphine  in  raw  cereal^  is  0.1 
mg/kg  and  in  milled  cereals  and  a  range 
of  foodstu^  including  nuts  is  0.01  mg/ 
kg.  (Ref:  "Codex  Maximum  Limits  for 
Pesticide  Residues"  Codex  Alimentarius 
Commission  Volume  Xm,  Rome  1983). 


ii.  Australia.  The  100th  session  of  the 
National  Health  and  Medical  Research 
Council,  November  1985  gave  the 
maximum  residue  limit  in  cereal  grains 
of  0.1  mg/kg;  and  in  flour  and  other 
milled  cereal  products,  breakfast 
cereals,  dried  fruit,  dried  vegetables,  all 
other  dried  foods,  spices,  nuts,  peanuts, 
cocoa,  beans  and  honey  a  limit  of  0.01 
mg/kg.  The  maximum  residue  limit  is 
set  at  or  about  the  limit  of  analytical 
determination.  If  the  substance  were  to 
occtir  at  or  below  this  limit  it  is 
considered  that  no  hazard  to  human 
health  would  occur.  (Ref:  "Standard  for 
Maximum  Residue  Limits  of  Pesticides, 
Agricult\ual  Chemical,  Feed  Activities. 
Veterinary  Medicines  and  Noxious 
Substances  in  Food"  Commonwealth 
Dept.  of  Health,  Commonwealth  of 
Australia  1986.  ISBN  0644  04688  0). 

iii.  U.Sj\.  Tolerances  have  been 
established  for  commodities  fumigated 
by  the  fumigant  PH}  generated  from 
metal  phosphides.  Maximum  residue 
limits  for  cereal  grains  are  OA  mg/kg 
and  is  O.Olmg/kg  for  processed  foods 
after  treatment  with  PH3  generated  from 
metal  phosphides. 

E.  Residue  Detection  and  Removal 
See  Section  D  Above 

F.  Endocrirm  Effects 

Phosphine  degrades  to  phosphates 
and  phosphoric  acid  or  else  phosphates, 
in  warm-blooded  animals  (Ref:  "The 
Agrochemicals  Handbook",  Royal 
Society  of  Chemistry.  1986).  It  has  been 
shown  tiiat  there  is  no  overt  toxicity 
associates  with  the  residue  low  levels 
(order  0.001  ppm)  of  phosphine 
products,  in  frict,  a  major  buffering 
system  of  the  body  utilizes  polybuic 
phosphates;  and  phosphoric  acid  is 
used  as  an  acidulate  and  flavor  in 
beverages  of  soft  drink  type  (Ret  The 
Merck  Index,  9th  Edition,  7153). 

G.  Exposure  to  Infants  and  Children 

Summary.  Commodities  fumigated 
with  PH3  at  the  recommended  dosage 
levels  leaves  very  littie  residue  in  the 
order  of  O.OOlppm  (see  pari  D)  Long 
term  feeding  studies  showed  that 
ingestion  of  PHb  fumigated  diri  by  the 
rat  for  2  years  does  not  cause  any 
marked  modification  of  growth,  food 
intake,  nitrogen  balance,  body 
composition,  functional  behavior  or  the 
incidence  of  type  of  tumors.  The 
product  should  however,  at  all  times  be 
kept  out  of  reach  of  children  or  other 
uncertified  applicators  due  to  acute 
inhalation  toxicity. 

H.  Reasonable  Grounds 

ECO2FUMETM  is  a  mixture  of  two 
well  known  fumigants  PH3  and  COj. 


Tolerances  have  already  been 
established  for  PHb  generated  from 
Aluminum  and  Magnesium  phosphide. 
Maximum  residue  limits  for  cereal 
grains  are  0.1  mg/kg  and  is  O.Olmg/kg 
for  processed  foods  after  treatment  with 
PH]  generated  from  metal  phosphides. 
COj  is  exempt  frtim  tolerance.  Use  of 
ECO^FUMETM  results  in  approximately 
75%  less  PH3  being  lised  for  fumigation 
as  compared  to  PHi  from  metal 
phosphides  ECOjFUMETM  has 
recoided  residue  levels  of  below 
O.OOlppm.  (PM  14) 

|FR  Doc.  97-24694  Filed  »-16-«7;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-753;  Fm.-«736-5] 

Notictt  Of  Rling  of  Pwtlcld*  PwUtiorw 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-753,  must  be 
received  on  or  before  October  17, 1997. 
AOOflESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  and  Services 
Division,  Offlce  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  *2, 1921  Jeffwson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marired 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  Ail  written 
conunents  will  be  available  for  public 
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inspection  in  Rm.  1132  at  the  address         Monday  through  Friday,  excluding  legal     FOB  FURTHER  MFORMATKM  CONTACT:  The 
given  above,  from  8:30  a.m.  to  4  p.m.,  holidays.  product  manager  listed  in  the  table 

below: 


Product  Manager 


Joanne  Miller  (PM  23) 

Cynttiia  Giles-PaiVer 
(PM  22). 


Office  locationAeiephone  number 


Rm.  237,  CM  «2,  703-305-6224,  e-mail:miller.joanne<^epamail.epa.gov. 

Rm.  229,  CM  #2.  703-305-7740,  e-mail:  giles-paiker.cynthia@epamail.epa.gov. 


1921  Jellarson  Davis  Hwy.  Ar- 

Kngton.  VA 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  suffrciency  of  the 
submitted  data  at  this  time  or  whedier 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  number  [PF-753) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dock8tOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-7531  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

LiatofSubjecti 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  September  5,1997 
James  Ji 


Acting  Director,  Registration  Diviaon,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  ^ 
such  method  is  needed. 

1.  DowElanco 

PP  7F4851 

EPA  has  received  a  pesticide  petition 
(PP  7F4851)  from  DowElanco,  9330 
Zionsville  Road.  Indianapolis.  IN 
46268-1054,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act.  21  U.S.C.  346a(d],  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  flimaethsidam 
in  or  on  the  raw  agricultiiral  commodity 
dry  beans  at  0.05  ppm.  The  proposed 
analytical  method  hivolves 
homogenization,  filtration,  partition  and 
cleanup  with  analysis  by  high 
performance  liquid  chromatography 
using  UV  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  cf  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
in  plants  is  adequately  understood.  No 
metabolites  of  significance  were 
detected  in  plant  metabolism  studies. 


2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  flumetsulam  in 
or  on  food  with  a  limit  of  quantitation 
(LOQJ  of  0.010  ppm,  and  a  limit  of 
detection  of  0.005  ppm  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
EPA  has  provided  information  on  this 
method  to  FDA.  The  method  is  availabe 
to  anyone  who  is  interested  in  pesticide 
residue  enforcement. 

3.  Magnitude  of  residues.  No 
detectable  residues  of  flumetsulam  were 
found  in  any  of  the  drybean  samples 
obtained  from  multiple  sites  and 
multiple  varieties  and  analyzed  using  a 
method  with  a  limit  of  detection  of 
0.005  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Flimietsulam  has 
low  acute  toxicity.  The  rat  oral  LDso  is 
>5.000  mg/kg  or  greater  for  males  and 
fiemales.  "Hie  rabbit  dermal  LDso  is 
>2,000  mg/kg  and  the  rat  inhalation 
LCso  is  >1.2mg/L  air  (the  highest 
attainable  concentration).  In  addition, 
flumetsulam  is  not  a  skin  sensitizer  in 
gtiinea  pigs,  is  not  a  dermal  irritant  and 
is  not  an  ocular  initant  Thnefore  based 
on  the  available  acute  toxicity  data, 
flumetsulam  does  not  pose  any  acute 
dietary  risks. 

2.  Genotoxicty.  Flumetsulam  is  not 
genotoxic.  The  following  studies  have 
been  conducted  and  all  were  negative 
for  genotoxic  responses:  a  dominant 
lethal  assay,  an  In  vivo  rat  cytogenic 
study,  an  In  vitro  Salmonella  and 
Saccharomyces  assay,  an  in  vivo  mouse 
host-^nediated  assay,  and  an 
unscheduled  DNA  synthesis  assay  in 
rats. 

3.  Reproductive  and  developmental 
toxicity.  In  a  2-generation  reproduction 
study  in  rats,  there  was  no  compound- 
related  reproductive  toxicity.  The  No- 
Observed-Effect  Level  (NOEL)  was 
greater  than  1,000  mg/kg/day. 
Developmental  toxicity  was  studied 
using  rats  and  rabbits.  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  greater  than 
1.000  mg/kg/day  (highest  dose  tested) 
and  a  maternal  NOEL  of  500  mg/kg/day. 
A  study  in  rabbits  resulted  in  a 
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developmental  NOEL  equal  to  or  greater 
than  700  mg/kg/day  (highest  dose 
tested)  with  a  maternal  NOEL  of  100 
mg/kg/day  and  a  maternal  LOEL  (lowest 
olraerved  efiiect  level)  of  500  mg/kg/day 
evidenced  by  decreased  body  weight 
gain.  Based  on  all  of  the  data  for 
flumetsulam,  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 

4.  Subchronic  toxicity .  In  a  13-week 
oral  feeding  study  in  mice  at  5,000  mg/ 
kg/day,  slight  effects  on  the  liver, 
kidney,  and  cecum  appeared  to 
represent  adaptive  responses  to 
treatment  and  have  questionable 
toxicological  significance.  The  NOEL 
was  1 ,000  mg/kg/day  (limit  dose).  In  a 
13-week  oral  feeding  study  in  dogs,  the 
lowest-observed-effoct  level  (LOEL)  for 
both  male  and  female  dogs  was  500  mg/ 
kg/day.  A  NOEL  was  not  established  for 
noales  or  females.  In  a  13-week  dietary 
study  in  rats,  the  NOEL  was  250  mg/l^ 
day  and  the  LOEL  was  1,000  mg/kg/day. 

5.  Chronic  toxicity.  In  a  1-year  oietaiy 
study  in  dogs,  the  NOEL  was  100  mg/ 
kg/day  and  the  LOEL  was  500  mg/kg/ 
day.  The  animala  were  administered 
feed  containing  0,  20, 100,  and  500  mg/ 
kg/ day.  Reduced  body  weights  and 
inflanmiatory  and  atrophic  changes  in 
the  kidneys  occurred  in  the  500  mg/kg/ 
day  dose  groups.  In  a  combined  feeding 
carcinogenicity/chronic  study  in  mice 
there  were  no  treatment-related  effects 
and  there  was  no  evidence  of  a 
carcinogenic  response.  Systemic  NOEL 
was  greater  than  or  equal  to  1 ,000  mg/ 
kg/day  (limit  dose);  a  LOEL  was  not 
established.  In  a  combined  feeding 
carcinogenicity/chronic  study  in  rats, 
renal  pathological  alterations  were  seen 
in  males.  No  treatment-related  effects 
were  seen  in  females  at  the  highest  dose 
(1,000  mg/kg/day)  which  is  the  limit 
dose.  There  was  no  carcinogenic 
response.  The  NOELs  were  500  mg/kg/ 
day  in  males  and  l,00Omg/kg/day  in 
females.  The  LOEL  was  1 .000  mg/kg/ 
day  in  males;  a  LOEL  was  not 
established  in  females.  Based  on  the 
chronic  toxicity  data,  EPA  has 
established  the  RfD  for  flumetsulam  at 
1.0  milligram  (mg)/kilogram  (kg)/day. 
The  RfD  for  flumetsulam  is  based  on  the 
1-year  chronic  study  in  dogs  with  a 
NOEL  of  100  mg/kg/day  and  an 
uncertainty  (or  safety)  factor  of  100. 
Thus,  it  would  not  be  necessary  to 
require  the  application  of  an  additional 
uncertainty  fector  above  the  100-fold 
fector  already  applied  to  the  NOEL. 

6.  Animal  metabolism.  Disposition 
and  metabolism  of  flumetsulam  were 
tested  in  male  and  female  rats  and  male 
mice  at  an  oral  dose  of  5  and  1,000  mg/ 
kg  for  rats  and  1,000  mg/kg  for  mice 
Flumetsidam  was  rapidly  excreted.  The 


majority  of  a  radioactive  dose  was 
excreted  in  48  hours  of  all  dose  groups. 
The  principle  route  for  elimination  was 
the  urine  and  to  a  lessor  extent  by  fecal 
elimination.  Detectable  levels  of 
residual  radioactivity  were  observed  in 
the  carcass  and  stomach  at  72  hours 
post-dose.  HPLC  and  TLC  analysis  of 
urine  and  fecal  extracts  showed  no 
apparent  metabolism  of  flumetsulam. 

7.  Metabolite  toxicology.  There  are  no 
flumetsulam  metabolites  of  toxicological 
significance. 

8.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  flumetsulam 
has  an  effectt  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1.  Food.  For  purposes  of  assessing  the 
potential  dietary  ex{X)sure  imder  these 
tolerances,  exposure  is  estimated  based 
on  the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  the  existing 
and  pending  tolerances  for  flumetsulam 
on  food  crops.  The  TMRC  is  obtained  by 
multiplying  the  tolerance  level  residues 
by  the  consumption  data  which 
estimates  the  amount  of  those  food 
products  eaten  by  various  population 
subgroups.  Exposure  of  humans  to 
residues  could  also  resoilt  if  such 
residues  are  transferred  to  meat,  milk, 
poultry  or  eggs.  The  following 
assiuaptions  were  used  in  conducting 
this  exposure  assessment:  100%  of  the 
crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
certain  processed  food  residues  would 
be  at  anticipated  (average)  levels  based 
on  processing  studies  and  all  current 
and  pending  tolerances  were  included. 
This  results  in  an  overestimate  of 
human  exposure  and  a  conservative 
assessment  of  risk.  Based  on  a  NOEL  of 
100  mg/kg/day  in  a  1-year  chronic 
feeding  study  in  the  dog  and  a 
hundredfold  safety  fector  the  reference 
dose  (RfK)  would  be  1.0  mg/kg/day.  The 
TMRC  for  the  general  population  woidd 
be  4.1  X  10-5  mg/kg/day  or  0.0041%  of 
the  RfD.  For  non-nursing  infents,  the 
TMRC  wold  be  1.37  X  10-'  mg/k^day 
or  0.014%  of  the  RfD. 

2.  Drinking  water.  Another  potential 
source  of  dietary  exposure  to  residues  of 
pesticides  are  residues  in  drinking 
water.  There  is  no  established 
Maximum  Concentration  Level  for 
residues  of  flumetsulam  in  drinking 
water.  Although  there  has  been  limited 
detections  at  ppb  levels  in  some  of  the 
specially  designed  studies  under  highly 
vulnerable  test  conditions  and  at 
elevated  non-labeled  application  rates, 
no  ongoing  monitoring  studies,  have 
reported  residues  of  fliunetsulam  in 
ground  or  surfece  waters. 

Based  on  the  physical  and  chemical 
characteristics  of  flumetsulam,  such  as 


water  solubility  and  its  stability  under 
hydrolysis  and  photolysis,  it  has 
potential  for  downward  movement 
through  the  soil  profile.  Degradation 
based  on  over  20  laboratory  studies 
indicated  a  half-life  range  of  2  weeks  to 
4  months  with  80%  less  than  2  months. 
Degradation  is  driven  primarily  by 
microbial  processes.  However  based  on 
the  low  application  rate  and  detection 
in  groundwater  samples  only  under 
extremely  vulnerable  soil  conditions  at 
elevated  non-labeled  application  rates 
with  detections  in  single  digit  ppb 
levels,  fliunetsulam  is  not  anticipated  to 
be  a  groundwater  contaminant 

In  summary,  these  data  on  potential 
water  exposure  indicate  insignificant 
additional  dietary  intake  of  flumetsulam 
and  any  exposure  is  more  than 
compensated  for  in  the  conservative 
dietary  risk  evaluation.  Therefore,  It  is 
concluded  that  there  is  a  reasonable 
certainty  of  no  harm  even  at  potential 
upper  limit  exposures  to  fltunetsulam 
bom  drinking  water. 

3.  Non-dietary  exposure.  There  are  no 
non-dietary  uses  for  flumetsulam 
registered  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act 
Potential  exposures  for  children  is 
therefore  limited  to  dietary  exposure. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
flumetsulam  and  other  substances  that 
have  a  conunon  mechanism  of  toxicity 
was  considered.  The  mammalian 
toxicity  of  fltunetsulam  is  well  defined. 
However,  no  reliable  information  exists 
to  indicate  that  toxic  effects  produced 
by  flumetsulam  would  be  cumulative 
with  those  of  any  other  chemical 
compound.  Additionally,  fliunetsulara 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  Therefore,  consideration  of 
a  common  mechanism  of  toxicity  with 
other  compounds  is  not  appropriate  at 
this  time.  Thus  only  the  potential 
exposures  to  flumetsulam  were 
considered  in  the  aggregate  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  a  NOEL 
of  100  mg/kg/bwt/day  from  a  one-year 
dog  feeding  study  with  a  reduced 
weight  and  inflammatory  and  atrophic 
kidney  effect,  and  using  an  imcertainty 
factor  of  100  to  account  for  the 
interspecies  extrapolation  and 
intraspecies  variability,  a  Reference 
Dose  (RfD)  of  1.0  mg/kg  bwt/day  was 
used  for  this  assessment  of  chronic  risk. 
As  indicated,  there  is  no  endpoint  of 
concern  identified  with  acute  and 
short-or  intermediate-term  exposures. 
The  existing  and  proposed  tolerances 
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would  utilize  0.000041  mg/kg  bwt/day 
or  less  than  0.01%  of  the  RfD  for  the 
U.S.  population.  And,  as  indicated 
previously,  whatever  upper  limit  might 
be  used  for  drinking  water  exposure,  the 
exposure  estimate  for  flumetsulam 
would  not  exceed  the  RfD.  Generally, 
exposures  below  100  percent  of  the  RfD 
are  of  no  concern  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
human  health.  Thus,  there  is  a 
reason  ible  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
flumetsulam  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
flumetsulam,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in 
the  rat  were  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  during 
prenatal  development  resulting  from 
pesticide  exposure  to  one  or  both 
parents.  Reproduction  studies  provide 
(1)  information  relating  to  efiiects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  (2)  data  on  systenlic 
toxicity. 

As  indicated  previously,  reproductive 
and  developmental  toxicity  was  studied 
using  rats  and  rabbits.  The  data  base  is 
complete  and  based  on  all  of  the  data  for 
flumetsulam,  there  is  no  evidence  of 
reproductive  or  developmental  toxicity 
at  dose  levels  that  do  not  result  in 
maternal  toxicity. 

FFIXIA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  ibr 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
the  current  toxicological  data 
requirements,  the  database  relative  to 
pre-  and  post-natal  effects  for  children 
is  complete.  These  data  suggest  minimal 
concern  for  developmental  or      r*  ■•v«» 
reproductive  toxicity  and  do  not 
indicate  any  increased  pre-  or  post- 
natal sensitivity.  Therefore,  an 
additional  uncertainty  fector  is  not 
necessary  to  protect  the  safety  of  infuts- : 
and  children  and  that  the  RfD  at  1.0  mg/ 
kg/day  is  appropriate  for  assessing   ' 
ag^egate  risk  to  infants  and  children. 
The  percent  of  the  RfD  that  will  be 
utilized  by  the  aggregate  exposure  from 
all  tolerances  to  fliundtsulamill  be  less 
than  0.1%  for  non-nursing  infants  and 
for  children  (1-6  years  of  age). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment,  it 


is  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  flumetsulam  residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  fliunetsulam. 
(Joanne  Miller) 

2.  Rohm  and  Haas  Company 

PP2F4127 

EPA  has  received  a  pesticide  petition 
(PP  2F4127)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA  19106-2399  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d).  to  amend  40  CFR  part 
180  by  establishing  a  permanent 
tolerance  for  residues  of  (alpha-(2-(4- 
chlorophenyl)-ethyl)-alpha-phenyl-3- 
(lH-1 ,2 ,4-triazoIe)- 1  -propanenitrile 
(fenbuconazole)]  in  or  on  the  raw 
agricultural  commodities  wheat  grain; 
wheat  straw;  milk;  eggs;  and  meat,  fet, 
and  meat  by-products  of  cattle,  goats, 
horses,  hogs,  poultry,  and  sheep.  The 
analytical  method  involves  soxiilet 
extraction,  partitioning,  redissolving, 
cleanup,  and  analysis  by  gas-liquid 
chromatography  using  nitrogen  specific 
thermionic  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FTDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Aesidue  Chemistry 

The  tolerance  expression  for 
fenbuconazole  residues  in  or  on  wheat 
grain  or  straw  is:  a-(2-(4-chlorophenyI)- 
ethyl)-a-phenyl-(lH-l,2,4-triazole-l- 
propanenitrile,  plus  cis-5-(4- 
chlorophenyl)dihydro-3-phenyl-3-(lH- 
1,2,4-  tiiazole-l-yhnethyl*)-2(3H)- 
fiiranone,  plus  trans-5-(4- 
chlorophenyl)dihydro-3-phenyl-3-(lH- 
1.2,4-triazole-l-ylmethyl-)-2(3H}- 
furanone 

Residues  of  these  are  combined  and 
expressed  as  parent  compound  to 
determine  the  total  RAC  residue  in  or  on 
wheat  grain  and  wheat  straw. 

The  tolerance  expression  for 
fenbuconazole  residues  in  or  on  animal 
fat  is:  a-(2-(4-chlorophenyl)-ethyl)-a- 
phenyHlH-1 ,2,4-triazole-l- 
propanenitrile,  plus  4'chloro-a- 
(hydroxymethyl)-a-  phenyl*, 
benzenebutanenitrile   ■ ' ■  - •     *.'-!.     •^ 

Residues  are  combined  and  expressed 
as  parent  compound  to  determine  the 
total  residue. 


The  tolerance  expression  for 
fenbuconazole  residues  in  or  on  animal 
liver  is:  a-(2-(4K:hlorophenyl)-ethyI)-a- 
phenyl-(lH.l,2,4-triazole-l- 
propanenitrile,  plus  cis-5-{4- 
chlorophenyl)dihydro-3-phenyl-3-(lH- 
1 ,2 ,4-triazole- 1  -y  lmethyl-)-2(3ii>- 
furanone,  plus  tran8-5-(4- 
chlorophenyl)dihydro-3-phenyI-3-(l/f- 
l,2,4-triazole-l-ylmethyl-)-2(3H)- 
furanone,  plus  4-chloro-a- 
(hydroxymethyl)-a-phenyl-' 
benzenebutanenitrile 

Residues  are  combined  and  expressed 
as  parent  compound  to  determine  the 
total  residue. 

Aiud3^cal  methods  to  measuire  the 
components  of  the  residue  in  or  on 
wheat  grain  and  wheat  straw,  and  in  or 
on  animal  commodities  have  been 
validated  and  accurately  quantify 
residues  of  fenbuconazole.  The  residues 
of  fenbuconazole  will  not  exceed  the 
proposed  Permanent  Tolerances  on 
wheat  or  related  commodities  following 
foliar  or  seed  treatment  of  wheat 

1.  Analytical  method.  Fenbuconazole 
residues  (parent  plus  lactones)  are 
measured  at  an  analytical  sensitivity  of 
O.ai,  mg/kg  in  wheat  grain  and  straw  by 
soxhlet  extraction  of  samples  in 
methanol,  partitioning  into  methylene  . 
chloride,  redissolving  in  toluene,  cleaa 
up  on  silica  gel,  and  gas-liquid 
chromatc^raphy  (GLC)  using  nitrogen 
specific  thermionic  detection. 
Fenbuconazole  residues  are  measured  at 
an  analytical  sensitivity  of  0.01  mg/kg  in 
fat  and  liver  in  essentially  the  same 
maimer  except  that  one  of  the  analytes 
in  these  matrices,  4-chloro-a- 
{hydroxymethyl)-a-phenyl- 
benzenebutanenitrile,  is  measured  at  a 
sensitivity  of  0.05  ppm. 

2.  Magnitude  of  residues.  Residue 
studies  have  been  conducted  in 

accordance  with  the  geographic 
distribution  mandated  by  the  EPA  for 
wheat  In  the  wheat  grain,  the  raw 
agricultural  commodity,  the 
fenbuconazole  residues  ranged  from  no 
detectable  residue  (NDR  <  LOQ=0.01 
mg/kg)  to  approximately  0.01  ppm.  In 
wheat  straw  the  fenbuconazole  residues 
ranged  from  approximately  0.05  ppm  to 
approximately  4.5  ppm.  Residues  were 
measured  in  processed  fractions  of 
wheat  including  cleanedgrain,  bread, 
patent  flour,  flour,  red  dog,  bran,  shorts/ 
germ,  and  middlings.  The  EPA 
concluded  that  no  concentration  above 
the  residue  levels  in  the  RAC  occxured 
so  no  tolerances  for  any  of  these 
commodities  were  required.  Tolerances 
of  0.05  ppm  in  wheat  grain  and  10  ppm 
in  wheat  straw  are  proposed  based  on 
these  data. 
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B.  Toxxcological  Profile 

The  toxicology  of  fenbucoaazole  is 
summarized  in  the  following  sections. 
There  is  no  evidence  to  suggest  that 
human  infants  and  children  will  be 
more  sensitive  than  adults,  that 
fenbuconazole  will  modulate  human 
endocrine  systems  at  anticipated  dietary 
exposures,  or  cause  cancer  in  humans  at 
the  dietary  exposures  anticipated  for 
this  fungicide.  While  the  biochemical 
target  for  the  fungicidal  activity  of 
mffinbers  of  the  DMI  class  is  shared,  it 
cannot  be  concluded  that  the  mode  of 
action  of  fenbuconazole  which  produces 
phytotoxic  efEscts  in  plants  or  toxic 
efEacts  in  animals  is  also  common  to  a 
single  class  of  chemicals. 

1.  Acute  toxicity.  Fenbucomzolais 
practically  nontoxic  after  administration 
by  the  oral,  dermal  andraspiratory 
routes.  The  acute  oral  LD30  in  tsuso  oad 
tats  is  >2,000  mg/kg.  The  acute  dermal 
LDw  in  rats  is  >5.000  rag/kg. 
Fenbuconasoie  was  not  significantly 
toxic  to  rats  after  a  4-hour  inhalation 
exposure,  with  an  LD30  value  of  >2.1 
mg/L.  Fenbuconazole  is  daaaified  as  not 
irritating  to  skin  (Duize  score  =  0), 
inconsequentiaUy  irritating  to  the  ej^es 
(mean  irritation  score  =  0),  and  it  is  not 
a  sensitizer.  No  evidence  exists 
regarding  differential  sensitivity  of 
fMlrfrtn  and  adults  to  acute  exposure. 

2.  Gmmkadeity.  Fenlniconasole  has 
faaaa  adKpiately  tested  in  a  variety  of  in 
witro  and  in  vivo  mutagenicity  tests.  It  is 
negative  in  the  Ames  test  and  negative 
in  an  in  vitro  md  in  vivo  somatic  and 
gaim  o^  tests;  it  did  not  induce 
unsche<kiled  DNA  synthesis  (UDS). 
Feabucanazola  is  not  genotoxic. 

3.  Beppoductive  ana  devetopmental 
toxicrty.  These  data  cited  at  60-FR- 
27419.  May  24,1995.  Fenbumnaanla  is 
not  tanloganic.  The  nwtam^  no 
ubasiiiBbla efbct  level  (NOEL)  in  ablita 
was  lO  mg/kg/ day  and  30  mg/kg/day  in 
tats.  The  istal  N(%L  was  30  mg/kgAlay 
in  both  speeias.  The  pamntal  no 
obaervable  effect  levd  (NOEL)  aras  4J0 
ng/kg^day  (80  ppm)  in  a  2-9BDantion 
reproductioB  study  in  rats.  Tha 
reproductive  NOEL  in  this  study  waa 
greater  than  40.0  mg/kg/day  (800  ppm; 
highest  dose  tested).  Fmbuconazole  had 
no  efisct  on  male  reproductive  orgus  or 
reproductive  performance  at  any  doaa. 
The  adult  lowest  observed  effect  level 
(LOEL)  %vas  40.0  mg/kg/day  (800  ppm; 
highest  dose  tested).  Systemic  effects  of 
deciaased  hody  weight  gain,  matwmal 
deaths,  hepatocellular,  adxeaai,  and 
thyroid  follicular  cell  hypertrophy  were 
observed.  No  effects  on  neonatal 
siuvival  or  growth  occurred  below  the 
adult  toxic  levels.  Fenhumnaaala  d< 
not  produce  birth  dafacts  andia  not 


toxic  to  the  developing  fetus  at  doses 
below  those  which  are  toxic  to  tha 
mother. 

4.  Subchmnic  toxicity.  In  a  21-day 
dermal  toxicity  study  in  the  rat,  the 
NOEL  was  greater  than  1 ,000  mg/kg/ 
day,  with  no  effects  seen  at  this  limit 
dose. 

5.  Chronic  Toxicity.  In  2-year 
combined  chronic  toxicity/oncogenicity 
studies  in  rats,  the  NOEL  was  80  ppm 
(3.03  mg/kg/day  for  males  and  4.02  mg/ 
kg/day  for  females)  based  on  decreased 
body  wreight.  and  liver  and.thyroid 
hypertro^y.  In  a  1-year  chronic 
tojdcity  stndy  in  dogs,  tha  SOEL  was 
150  ppm  (3.75  mg/kg/day)  based  on 
decreased  body  wei^.  and  increased 
liver  weight  The  LOEL  vim  1 .200  ppm 
(30  m^kg/day).  In  a  78-week 
oncogenicity  study  in  mice,  the  NOEL 
was  10  ppm  (1.43  mg/kg/day).  The 
LOEL  was  200  ppm  (26.3  mg/kg/day, 
males)  and  650  ppm  (104^6  mg/kg/day. 
females)  based  on  incieaaed  liver 
wei^its  and  histopathological  effects  on 
tha  uver.  These  effects  were  consistent 
with  chronic  enzyme  induction  from 
high  dose  dietary  exposure. 

A  RefiarenceOosa  (RO)  for  systennc 
effects  at  0Ji3  mg/kg/day  was 
established  by  ^A  in  1995  based  on  tha 
NOEL  of  3.0  mg/kg/day  from  the  rat 
chronic  study>  This  Rff)  adequately 
(KOtacts  both^adults  and  children. 

6.  Qadnoguudty.  Twranty-four- 
month  rat  chronic  faeding/ 
carcinogenicity  studies  with 
fsnbuconazole  showed  efiiacts  at  800 
and  1,600  ppm.  Fenbumnaznlw 
pioducad  a  minimal,  but  statistically 
sigmficant  increase  in  the  incidence  of 
combined  thyroid  follicular  cell  benign 
aod-malignant  tumon.  These  findings 
occulted  only  in  mala  rats  fallowing 
life-tima  ingestion  of  vary  higlvlevels 
(008  and  1.600  ppm  in  the  diat>- 
fBnfaaoonazole.  Andllaiy  mod»-<rf^ 
aetioi  studies  demonstrated  that  die 
increased  incidence  of  thyroid  timiors 
was  secondary  to  increased  liver 
metabolism  and  biliary  excretion  of 
thyroidbonnone  in  die  rat.  This  mode 
of  action  is  a  nonlinear  phenomenon  in 
that  thyroid  tumors  occvr  tuily  at  high 
doses  where  there  isan  increase  in  liver 
mass  and  metabolic  capacity  of  the 
liver.  At  lower  doses  of  fenbuconazole 
in  rats,  the  liver  is  unaffected  and  there 
is  no  occurranca  of  the  secondary 
thyroid  tumors.  Worst-case  estimates  of 
dietary  intake  of  fanbuoonamle  in 
hiunan  adults  and  children  indicate 
effKts  on  tha  liver  or  th]rnid.  including 
thyroid  tumofs^  will  not  occur,  and 
there  is  a  reasonable  c«tainty  of  no 
harm. 

In  support  of  tha  findings  above, 
EPA's  Soanca-AdviaoKy  Board  baa 


approved  a  final  th)rroid  timior  policy, 
confirming  that  it  is  reasonable  to 
regulate  chemicals  on  the  basis  that 
there  exists  a  threshold  level  for  thyroid 
tumor  fonnation.  conditional  upon 
providing  plausible  evidence  that  a 
secondary  mode  of  action  is  operative. 
This  decision  suppcHts  a  widely-held 
and  internationally  respected  scientific 
position. 

In  a  78-week  oncogenicity  stu^  in 
mice  there  was  no  statistically 
significant  increase  of  any  tiunor  type  in 
males.  There  wwe  no  liver  tumors  in.  the 
control  females  and  liver  tnmor 
incidences  in  treated  females  fust 
exceeded  the  historical  control  range. 
However,  there  was  a  statistically 
significant  increase  in  combined  livar 
adenomas  and  carcinomas  in  females  at 
the  high  dose  only  (1.300  ppm;  208.8 
mg/kg/day).  In  ancillary  mod»-of- 
action  studies  in  female  mice,  the 
increased  tiunor  incidence  was 
assooated  with  changes  in  several 
parameters  in  mouse  liver  folloadng 
high  doses  of  fianbuconazole  induchnge   ■ 
an  increaaa  in  P450  mxymes 
(predominately  of  the  CYP  2B  type),  an 
increase  in  cell  praliiBration,  an 
increase  in  hepatocyte  hypertrophy,  and 
an  increase  in  liver  mass  (or  wreigbt)- 
Changes  in  these  liver  parametersas 
well  as  the  occurrence  of  the  low^ 
incidence  of  liver  tumors  wen 
nonlinaarwith  reelect  ta  dose  (Let, 
wen  observed  only  at  high  dietary 
doaes  of  fenbnconaaole).  Similar 
fiiMJinga  have  been  shown  with  several  - 
pharnucauticala,  inrbiding 
phanobaibital.  which  is  not 
cucinogenic  in  man.  Ilia  nnnlinaar 
relationship  observed  with  respect  to 
Uvei  changes  (including  the  low 
incidence  of  tiunon)  aiul  dosa  in  the 
mouse  indicates  that  these  findings 
should  be  carafuUy  considered  in 
tWHriing  the  relevance  of  high-doaa 
ammal  tamers  to  human  dietary 
exposure. 

The  Carcinogmicity  Peer  Review 
Committee  (PM:)  of  tha  Health  Effects.. 
Division  (IQD)  classified  fienbaconaaola 
as  a  Group  C  tumorigen  (possible 
human  carcinogen  with  limited 
evidence  of  carcinogenicity  in  animals). 
The  PRC  used  a  low-dose  extrapolation 
model  Tha  Ql*  risk  factor  appiied  (1.06 
X  10-2  (mg/kg/day)-l)  was  based  on  tha 
rat  oncogenicity  study  and  surface  area 
was  estimated  by  (body  weieht)v4- 

Since  the  PRC  published  me  above 
estimate  they  havea^eed  that  low-dose 
extrapolation  for  fenbuconazole,  based 
on  rat  thyroid  tumors,  is  inappropriate 
given  the  EPA's  policy  regarding  thjrroid 
tiunors  and  the  data  which  exist  for 
fenbuconazols.  The  PRC  agrees  that  die 
nam  appropriate  data  sat  for  the  low- 


dose  extrapolation  and  risk  factor 
estimate  is  the  mouse.  From  these  data 
a  Ql*  of  (0.36  x  10  2(mg/kg/day)-l)  is 
calculated  when  surface  area  is 
estimated  by  (body  weight)3/4.  All 
estimates  of  dietary  risk  must  be 
adjusted  to  reflect  this  change. 

Since  fenbuconazole  is  unlikely  to 
leach  into  groundwater  (see  below), 
there  is  no  increased  cancer  risk  fiom 
this  source.  Neither  is  fenbuconazole 
registered  for  residential  use,  so  there  is 
no  additional  risk  from  this  source 
either.  All  estimates  of  excess  risk  to 
cancer  are  &t>m  dietary  sources. 

7.  Endocrine  effects.  The  mammalian 
endocrine  system  includes  estrogen  and 
androgens  as  well  as  several  other 
Y  hormone  systems.  Fenbuconazole  does 
not  interfere  with  the  reproductive 
hormones.  Thus,  fenbuconazole  is  not 
estrogenic  or  androgenic. 

While  fenbuconazole  interferes  with 
thjrroid  hormones  in  rats  by  increasing 
thyroid  hormone  excretion,  it  does  so 
only  secondarily  and  only  above  those 
dietary  levels  which  induce  metabolism 
in  the  liver.  These  effects  are  reversible 
in  rats,  and  humans  are  far  less  sensitive 
to  these  effects  than  rats.  The  RfD 
protects  against  liver  induction  because 
it  is  substantially  below  the  animal 
NOEL.  As  noted  previously,  maximal 
human  exposures  are  far  below  the  RfD 
level,  and  effects  on  human  thyroid  will 
not  occur  at  anticijpated  dietary  levels. 

We  know  of  no  mstances  of  proven  or 
alleged  adverse  reproductive  or 
developmental  effects  to  domestic 
animals  or  wildlife  as  a  result  of 
exposure  to  fenbuconazole  or  its 
residues.  In  fact,  no  effiects  shoidd  be 
seen  because  fenbuconazole  has  low 
octanol/ water  partition  coefficients  and 
is  known  not  to  bioaccumidate. 
Fenbuconazole  is  excreted  within  48 

hours  after  dosing  in  mammnlinn 

studies. 

C.  Aggregate  Exposure 

1.  Food.  The  consiuner  dietary 
exposure  to  fenbuconazole  residues  was 
estimated  for  the  most  recently 
approved  tolerance  in  bananas 
(memorandum  of  E.A.  Doyle,  8  February 
1995).  The  EPA  used  the  Theoretical 
Maximimi  Residue  Contribution 
(TMRC)  for  pecans  and  bananas,  and 
adjusted  the  TMRC  for  the  stone  fruit 
crop  group  by  excluding  plums/prunes 
and  limiting  sales  volume  to  12.8%  of 
the  available  stone  fruit  market.  From 
this  EPA  calculated  an  upper-bound  risk 
of  0.9  X  10-*  for  additional  cancer  risk 
(Ql*  =  1.06  X  10-2  (mg/kg/day)-l).  (60 
FR  27419;  24  May  1995).  This  estimate 
does  not  reflect  the  change  in  Ql*. 
Using  the  EPA  model  and  the  new  risk 
factor  based  on  the  mouse-data  (Ql*  = 


0.36  X  10-2  (mg/kg/day )-l)  the  dietary 
risk  for  currently  registered  uses  is  0.3 
X  10-6.  The  TMRC  for  existing  tolerances 
utilizes  17%  of  the  RfD  for  the  most 
sensitive  subpopulation,  non-nuraing 
infants  less  than  1-year  old.  This  is 
unaffected  by  the  change  in  Ql*. 

For  wheat,  children  1  to  6  years  old, 
not  infants,  are  the  highest  consumers 
(g/kg  bw/d  basis).  For  children  1-6  the 
dietary  TMRC  for  existing  tolerances 
utilizes  only  5%  of  the  RflD.  The  dietary 
TMRC  for  wheat  in  this  group  is 
estimated  to  be  0.00016  mg/kg/day  and 
uses  0.52%  of  the  RfD.  Additional 
dietary  exposure  (TMRC)  to 
fenbuconazole  from  residues  which 
might  be  transferred  to  animal  fat  and 
liver  from  treated  wheat  is  estimated  to 
be  0.00006  mg/kg/day  and  uses  0.22% 
of  the  RfD.  No  residues  occur  in  animal 
meats,  milk,  or  eggs.  Thus,  the  TMRC, 
the  worst— case  exposiue,  in  the  two 
most  sensitive  subpopulaUons  of 
consumers,  non— nuraing  infants  less 
than  1-  year  old  and  children  1  to  6 
years  old,  still  utilizes  less  than  18% 
and  less  than  6%,  respectively,  of  the 
fenbuconazole  RfD.  The  dietary  TMRCs 
for  other  children  and  for  adults  utilize 
less  than  this. 

Tho  calculated  additional  cancer  risk 
for  wheat  (Ql*  =  0.36  x  IO-2  (mg/kg/ 
day)-l)  has  an  upper-botmd  of  0.2  x 
10-*.  The  calculated  additional  cancer 
risk  for  animal  fet  and  liver  has  an 
upper-boimd  of  0.1  x  10-*.  The  upper 
bound  estimate  on  excess  cancer  risk  for 
all  uses  including  wheat  is  0.7  x  10-*. 
The  estimate  shows  that  the  TMRC,  the 
worst-case  exposure,  for  consumere  to 
fenbuconazole  presents  a  reasonable 
certainty  of  no  harm.  The  actual  residue 
contribution  is  anticipated  to  be 
significanUy  less  than  this  estimate. 

2.  Drinking  water.  Fenbuconazole  has 
minimal  tendency  to  contaminate 
groundwater  or  drinking  water  because 
of  its  adsorptive  properties  on  soil, 
solubility  in  water,  and  degradation 
rate.  Data  from  laboratory  studies  and 
field  dissipation  studies  have  been  used 
in  the  USDA  PRZM/GLEAMS  computer 
model  to  predict  the  movement  of 
fenbuconazole.  The  model  predicts  that 
fenbuconazole  will  not  leach  into 
groundwater,  even  if  heavy  rainfall  is 
simulated.  The  modeling  predictions  are 
consistent  with  the  data  from 
environmental  studies  in  the  laboratory 
and  the  results  of  actual  field 
dissipation  studies.  There  are  no  data  on 
passage  of  fenbuconazole  through  water 
treatment  facilities  and  there  are  no 
State  water  monitoring  programs  which 
target  fenbuconazole. 

3.  Non-Dietary  Exposure. 
Fenbuconazole  has  no  veterinary 
applications  and  is  not  approved  for  use 


in  swimming  pools.  It  is  not  labeled  for 
application  to  residential  lawns  or  for 
use  on  ornamentals,  nor  is 
fenbuconazole  applied  to  golf  courses  or 
other  recreational  areas.  Therefore,  there 
are  no  data  to  suggest  that  these 
exposures  could  occur.  Any  acute 
exposures  to  children  would  come  from 
dietary  exposure  or  inadvertent  dermal 
contact .  As  previously  discussed, 
fenbuconazole  is  neither  orally  or 
dermally  acutely  toxic.  Thus,  there  is  a 
reasonable  certainty  that  no  exposure 
would  occiu'  to  adiilts,  infants  or 
children  from  these  sources. 

D.  Cumulative  Effects  ^ 

The  toxicological  effects  of 
fenbuconazole  are  related  to  the  effects 
on  rodent  liver.  These  are  manifest  in 
rats  and  mice  differently. 
Fenbuconazole  causes  liver  toxicity  in 
rats  and  mice  in  the  form  of  hepatocyte 
enlargement  and  enzyme  induction.  In 
rats  the  liver  enzyme  induction  causes 
increased  biliary  removal  of  thyroxin 
and  the  hepatotoxicity  leads  to  elevated 
thyroid  stimulating  hormone  levels  widi 
subsequent  development  of  thyroid 
gland  hyperplasia  and  tumors.  This 
process  is  reversible  and  demonstrates  a 
dose  level  below  which  no  thyroid 
gland  stimulation  can  be  demonstrated 
in  rats.  Liver  toxicity  in  the  mouse  is 
manifest  by  hepatocyte  enlargement, 
enzjrme  induction,  and  hepatocellular 
hyperplasia  (cell  proliferation).  These 
processes  are  associated  with  the 
appearance  of  a  small  number  of  liver 
tumore.  In  both  cases,  rats  and  mice,  the 
initiating  event(s)  do  not  occur  below  a 
given  dose,  i.e.,  the  effects  are 
nonlinear,  and  the  processes  are 
reveraible.  Therefore,  since  the  tumors 
do  not  occur  at  doses  below  which 
hepatocyte  enlargement  and  enzyme    - 
induction  occur,  the  RfD  protects 
against  tumon  because  it  is 
substantially  below  the  NOEL  for  liver 
effects  and  maximal  hiunan  exposures 
are  below  the  RfD.  Effects  on  human 
thyroid  will  not  occur  at  anticipated 
dietary  levels.  The  mode  of  action  data 
should  be  carefully  considered  in 
deciding  the  relevance  of  these  high- 
dose  animal  tumors  to  human  dietary 
exposure. 

Extensive  data  are  available  on  the 
biochemical  mode  of  action  by  which 
fenbuconazole  produces  animal  tumors 
in  both  rats  and  mice.  However,  there 
are  no  data  which  suggest  that  the  mode 
of  action  by  which  fenbuconazole 
produces  these  animal  tiunors  or  any 
other  toxicological  effect  is  common  to 
all  fungicides  of  this  class.  In  fact,  the 
closest  structural  analog  to 
fenbuconazole  among  registered 
fungicides  of  this  class  is  not 
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tumorigenic  in  aniniHlii  even  at 
maximally  tolerated  doses  and  has  a 
diiferent  spectnun  of  toxicological 
effects. 

E.  Safety  Determination 

1.  US  population.  The  Rohm  and  Haas 
Company  estimates  the  risk  to  the  U.S. 
adult  population  from  use  of 
fenbuconazole  on  wheat  as  utilizing 
approximately  0.36%  of  the  RfD.  Using 
the  EPA  low  dose  extrapolation  model 
and  the  risk  factor  based  on  the  mouse 
data  (0.36  x  10-*  (mg/kg/day}-l)  the 
excess  cancer  risk  from  dietaiy  sources 
for  fenbuconazole  use  on  wheat  and  the 
associated  animal  conmiodities  is 
estimated  at  0.3  x  10-*.  The  upper  bound 
estimate  on  excess  cancer  risk  for  all 
uses  including  wheat  is  0.7  x  lO^. 

This  assumes  that  all  of  the  wheat 
consumed  in  the  U.S.  will  contain 
residues  of  fenbuconazole  (in  actuality  a 
small  fraction  of  the  total  crop  is  likely 
to  be  treated).  The  combined  risk  for 
wheat  plus  registered  uses  will  not 
exceed  either  the  dietary  risk  standard 
established  by  the  Food  Quality 
Protection  Act  (FQPA)  for  the  US 
population,  (one  x  10-*),  or  the  RfD. 

The  sole  acute  risk  would  be  for 
women  of  chiidbearing  age.  The  EPA/ 
OREB  calculated  that  the  worst-case 
Margin  of  Exposure  (MOE)  for 
fenbuconazole  measxued -against  the 
developmental  LC^L  would  be  greater 
than  30,000.  This  is  clearly  adequate. 
The  MOE  would  be  even  higher  for 
consumer  dietary  exposure  from  any 
•ouice.  Thus,  there  is  adequate  safety 
for  this  group  and  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
fenbuconazole  use  on  wheat. 

2.  Infants  and  children.  The 
reproductive  and  developmental 
toxicity  data  base  for  fenbuconazole  is 
complete.  There  is  no  selective  increase 
in  toxicity  to  developing  animals.  Thus, 
there  is  no  evidence  that  prenatal  and 
postnatal  exposure  would  present 
unusual  or  disproportionate  hazard  to 
infants  or  children.  Therefore,  there  is 
no  need  to  impose  an  additional 
imcertunty  factor  to  protect  infants  and 
children. 

The  EPA  calculated  the  dietary  risk  to 
infants  and  children  for  existing 
tolerances.  The  estimated  dietary 
exposure  (TMRC)  for  this  subpopulation 
is  0.00522  mg/kg/day  which  represents 
only  17%  of  the  RfD;  no  other  subgroup 
used  in  excess  of  17%  of  the  RfD.  The 
EPA  estimated  lifetime  oncogenic  risk 
in  the  range  of  one  in  a  million  ^t  0.9 
X  10-*.  using  (Ql*  =  1.06x10-2  (mg/kg/ 
day)-l).  (60  FR  27420;  May  24.1995). 

For  the  wheat  use  the  most  8«isitive 
subgroup  is  children  1  to  6  years  old 
and  the  estimated  risk  to  this  subgroup 


is  less  than  18%  of  the  RfD.  Utilizing 
the  risk  factor  (Ql*  =  0.36x10-2  (mg/kg/ 
day)-l).  the  estimated  excess  cancer  risk 
for  the  U.S.  population  is  less  than  1  x 
10-*.  Therefore  the  wheat  use  is  safe 
within  the  meaning  of  the  FQPA  and 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  or  children 
from  the  approval  of  fenbuconazole  use 
on  wheat 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  (MRLs)  for 
fenbuconazole,  but  the  fenbuconazole 
database  will  be  evaluated  by  the  WHO 
and  the  FAO  Expert  Panels  at  the  Joint 
Meeting  on  Pesticide  Residues  (JMPR) 
in  September  1997.  An  Allowable  Daily 
Intake  (ADI  (Rfl)))  of  0.03  mg/kg/day  is 
proposed  and  a  total  of  36  Codex  MRLs 
are  proposed  in  the  data  submission. 

G.  Environmental  Fate  Sununary 

Fenbuconazole  has  little  to  no 
mobility  in  soil  (Koc  =  4425).  It  is  stable 
to  hydrolysis  and  aqueous  photolysis  in 
buffered  solutions,  but  does  degrade 
photolytically  in  natiual  waters  and  soil 
(half-life  87  and  79  days,  respectively). 
Laboratory  soil  metaboliaeft  half-lives  av 
DTjo  values  for  fiaBbuconazola  range 
from  29  to  532  days  under  teoutoial 
conditions  and  frt>m  442  to  906  in  soil 
exposed  to  aquatic  conditions.  Field- 
trial  soil  dissipation  studies  had  half- 
lives  ranging  from  157  to  407  days  and 
indicated  no  significant  downward 
movement  of  residues.  These  field  trials 
show  fenbuconazole  degrades  more 
rapidly  outdoors  than  in  laboratory 
metabolism  studies.  When  material  was 
applied  in  a  single  application, 
fenbuconazole  degraded  to  about  50% 
of  the  applied  material  in  less  than  60 
days.  In  wheat  the  DTm  in  green  heads 
was  measured  as  18  days  and  in  green 
wheat  stalks  the  DTjo  was  84.4  days. 
These  results  only  reflect  foliar 
dissipation  in  wheat  at  the  particular 
growth  stage(s)  during  the  study  and  not 
at  ail  stages  of  wheat.  The  results  of 
residue  decline  analyses  in  a  number  of 
environmental  media  support  the  EPA 
conclusion  that  there  is  no 
environmental  hazard  associated  with 
the  proposed  agricultural  use  of  this 
chemicaL 
(PR  Doc.  97-24693  Filed  9-16-07;  8:45  am] 


ENVIRONMENTAL  PfWTECTlON 
AQENCY 

[PF-754;  FnL-6736-l] 

Notic*  Of  PHIng  of  PwUddo  Potittons 

AQENCY:  Eovironmental  Protection 
Agency  (EPA). 
action:  Notice. 


This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-754,  must  be 
received  on  or  before  October  17, 1997. 
AOORESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticides  Program*. 
Enviroimiental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  l^  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
conconing  this  dociunmit  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  mari»d  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public  . 
record.  Information  not  marked 
confidential  may  be  disfJosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FUfrmeR  mtormation  contact:  By 
mail:  Sidney  Jackson,  Product  Manager 
(PM)  43,  Minor  Use,  Inerts,  Emmgency 
Response  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number. 
Rm.  274,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA.,  (703)  305- 
7610.  e-mail: 
jack8on.sidney#epamail.epa.gov.  . 
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SUPPI.EMENTARY  INFORMATKM:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  food  commodities  imder 
section  408  of  the  Federal  Food,  Drug, 
•  and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  these 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-754 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 
opp-aocket9epaiiiail.epB.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
Wordi>erfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
.  the  docket  control  number  (insert 
docket  number)  and  appropriate 
petition  number.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Anthoritr-  21  U.S.C  34Sa. 

ListofSut^ects 

Environmental  protection, 
Agricultiual  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  5, 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitioni 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 


description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  DowElanco  Products  Co. 

PP5E4573 

EPA  has  received  a  pesticide  petition 
(PP  5E4573)  from  tiie  Interregional 
Research  Project  number  4  (IR-4), 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  Fenarimol,  alpha-(2 
chlorophenyl)-alpha-(4-chlorophenyl)-5- 
pyrimidine  methanol,  in  or  on  the  raw 
agricultural  commodity  filbert 
(hazelnuts)  at  0.02  parts  per  million 
(ppm). 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  fenaiimol-treated  filberts  has 
not  been  directiy  determined. 
Radioactive  metabolism  studies  with 
apples  and  cherries  indicate  that 
fenarimol  is  the  only  significant 
component  of  the  residue  in  apples  and 
cherries.  The  residue  of  concern  is 
fenarimol. 

2.  Analytical  method.  Analytical 
methodology  used  for  filberts  is  a  slight 
modification  of  the  basic  PAM  11 
method  for  fenarimol  (Method  R039). 
Residues  are  extracted  with  methanol. 
Aqueous  sodium  chloride  (5%)  is  added 
and  the  extract  is  partitioned  with 
dichloromethane.  Residues  are  cleaned 
up  oita  Florisil  column  and  detected  by 
GC/ECD.  Recoveries  ranged  from  84— 
97%  in  samples  fortified  with  fenarimol 
at  0.02-0.2  ppm.  The  limit  of  detection 
via  this  method  is  >0.02  ppm. 

3.  Magnitude  of  residues.  IR-4  data 
from  4  residue  trials  show  residues  of 
fenarimol  were  <0.02  ppm  in  composite 
samples  of  filberts  treated  at  0.09 
pounds  active  ingredient  per  acre  (lb  ai/ 
A)  and  composite  samples  treated  at 
0.18  lb  ai/A  or  two  times  the  proposed 
maximum  application  rate.  Tliese  data 
indicate  that  fenarimol  residues  would 
not  be  expected  to  accumulate  to 
significant  levels  in  filberts.  Based  on 
these  results  and  for  purposes  of  this 
petition,  it  is  appropriate  to  base  the 
magnitude  of  total  terminal  residues  and 
proposed  tolerance  only  on  residues  of 
the  parent  compound,  fenarimol. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  lethal 
dose  (LD)so  in  the  rat  is  2,500  milligrams 
(mg)/kilogram  (kg)  and  the  acute  dermal 
LDso  in  the  rabbit  is  >2,000  mg/kg.  The 
inhalation  lethal  concentration  (LC)so  in 


the  rat  is  >2.04  mg/liter{l)  of  air,  which 
is  the  highest  obtainable  respirable 
aerosol  concentration.  Fenarimol 
produced  no  indications  of  dermal 
irritation  in  rabbits  or  sensitization  in 
the  guinea  pig.  End  use  formulations  of 
fenarimol  have  similar  low  acute 
toxicity  profiles. 

2.  Genotoxicity.  Fenarimol  tested 
negative  in  several  assay  systems  for 
gene  mutation,  structural  chromosome 
aberration  and  other  genotoxic  eBects. 
In  a  micronucleus  test  in  the  mouse, 
fenarimol  did  produce  a  significant 
increase  in  the  percent  of  polychromatic 
erythrocytes  with  micronucleus  at  24 
houn  but  not  at  48  or  72  hoius. 
Moreover,  a  second  test  run  at  a  higher 
dosage,  which  produced  significant 
toxicity  including  death,  was 
unequivocally  negative. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rabbits  was  negative  for  teratogenic 
effects  at  all  doses  tested  (0, 5, 10,  and 
35  mg/kg).  A  developmental  toxicity 
study  in  rats  demonstrated 
hydronephrosis  at  35  mg/kg  (doses 
tested  were  0,  5, 10,  and  35  mg/kg).  A 
second  developmental  toxicity  study  in 
rats  (with  a  postpartum  evaluation) 
again  demonstrated  hydronephrosis  at 
35  mg/kg.  Maternal  toxicity  (decreased 
body  weight)  was  also  observed  at  the 
35  mg/kg/day  dose  level.  The  no 
observed  effect  level  (NOEL)  for 
hydronephrosis  and  maternal  toxicity  is 
13  mg/kg. 

A  3-generation  reproduction  study  in 
rats  dosed  at  0, 12.5,  25  or  50  ppm 
(equivalent  to  0,  0.625. 1.25  or  2.5  mg/ 
kg/ day)  demonstrated  decreased  fertility 
in  males  at  25  ppm  and  delayed 
parturition  and  dystocia  in  females  at  25 
and  SO  ppm.  The  NOEL  for  reproductive 
effects  was  12.5  ppm  (0.625  mg/kg/day). 
The  infertility  effect  in  males  is 
considered  to  be  a  species-specific  effect 
mediated  by  the  inhibition  of  aromatase 
an  enzyme  which  catalyzes  the 
converaion  of  testosterone  to  estradiol. 
Estradiol  plays  an  essential  role  in  the 
developmental  and  maintenance  of 
sexual  behavior  in  rats. 

Multigeneration  reproduction  studies 
in  guinea  pigs  and  mice  were  negative 
for  reproductive  effects  at  the  highest 
dose  levels  tested  35  mg/kg/day  and  20 
mg/kg/day,  respectively.  A  NOEL  of  35 
mg/kg/day  for  reproductive  effects 
relevant  to  humans  was  established 
based  on  the  NOEL  from  the  multi- 
generation  reproduction  study  in  guinea 
pigs. 

4.  Chronic  toxicity.  A  2-year  chronic 
toxicity/carcinogenicity  study  in  rats  fed 
diets  containing  0, 50, 130,  or  350  ppm 
(equivalent  to  2.5, 6.5,  or  17.5  mg/kg/ 
day)  with  a  systemic  NOEL  of  130  ppm 
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(equivalent  to  6.5  mg/kg/day).  An 
increase  in  fiatty  liver  changes  was 
observed  in  rats  fed  diets  containing  350 
ppm.  There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

A  second  2-year  carcinogenicity  study 
was  conducted  in  rats  fed  diets 
containing  0,  12.5,  25,  or  50  ppm 
(equivalent  to  0. 0.63, 1.25,  or  2.5  mg/ 
kg/day).  There  was  no  apparent  efiisct 
on  survival  which  was  reduced  in  all 
treatment  groups  due  to  chronic 
respiratory  disease.  An  increase 
incidence  of  fatty  changes  in  the  livej 
was  observed  at  the  top  dose  level  of  50 
ppm,  and  the  NOEL  was  established  as 
25  ppm  (1.2  mg/kg/day)  in  this  study.  A 
third  2-year  study  carcinogenicity  was 
conducted  at  the  same  dose  levels  as 
above.  The  incidence  of  liver  lesions 
was  similar  in  the  treated  and  control 
groups,  thus  the  NOEL  for  liver  effects 
in  this  study  was  greater  than  50  ppm 
(2.5  mg/kg/day). 

A  2-year  dietary  feeding  study  in  mice 
fed  diets  containing  concentrations  of  0, 
50, 170,  or  600  ppm  equivalent  to  0,  7, 
24.3,  or  85.7  mg/kg/day).  A  600  ppm 
dose  level  was  shown  to  increase  liver 
weight.  There  was  no  increase  in  cancer 
and  no  toxicologically  significant 
treatment  related  effects  were  observed 
at  any  dose  level.  The  NOEL  wa» 
determined  to  be  600  parts  per 
million(ppm)  (85.7  mg/kg/day). 

A  1-year  chronic  toxicity  study  in 
dogs  fed  diets  containing  0, 1.25, 12.5. 
or  125  mg/kg/day,  the  NOEL  was  12.5 
mg/kg/day  based  upon  an  increase  in 
senun  alkaline  phosphatase,  increased 
liver  wei^ts,  an  increase  in  p- 
nitroanisole  o-demetfaylase  activity,  and 
mild  hepatic  bile  stasis  at  the  high  dose 
level  (125  ms/kg/day). 

Based  on  tne  chronic  toxicity  data,  the 
Refierence  Dose  (RfD)  for  fenarimol  is 
estabUshed  at  0.065  mg/kg/day.  The  RfD 
for  Canarimol  is  based  on  a  2-year 
chronic  feeding  study  in  rats  with  a 
NOEL  of  6.5  mg/kg/day  and  an 
uncertainty  factor  of  100. 

There  is  no  evidence  to  suggest  that 
famarimol  effects  any  endocrine  system 
or  that  famarimol  woidd  elicit 
neurotoxic  response. 

5.  Animal  metabolism.  Metabolism 
studies  conducted  in  rats  show 
fenarimol  is  rapidly  metabolized  and 
excreted.  Major  metabolic  pathways 
were  oxidation  of  the  carbinol-carbon 
atom,  the  phenyl  rings  and  the 
pyrimidine  ring. 

6.  Carcinogenicity.  Fenarimol  is 
classified  as  Group  "E"  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  residts  of 
the  carcinogenicity  studies.  There  was 
no  evidence  of  carcinogenicity  in  2-]fear 


feeding  studies  in  mice  and  rats  at  the 
dosage  levels  tested.  The  doses  tested 
were  adequate  for  identifying  a  cancer 
risk.  Thus,  a  cancer  assessment  would 
not  be  appropriate. 

C.  Aggregate  Exposure 

1.  Dietary  (food)  exposure.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure  from  use  of  fenarimol 
on  filberts,  an  estimate  of  aggregate 
exposure  is  determined  by  basing  the 
TMRC  bom  previously  established 
tolerances  and  the  proposed  tolerance 
on  filberts  for  fenarimol  at  0.02  parts  per 
million(ppm)  and  assuming  that  100% 
of  the  filbert  crop  has  a  residue  of 
fenarimol  at  the  tolerance  level. 

Exposure  to  humans  to  residues  coidd 
also  result  if  such  residues  are 
transferred  to  mMt,  milk,  poidtry  or 
eggs.  Since  there  is  no  livestock  feed 
commodities  associated  with  filberts, 
there  is  no  reasonable  expectation  that 
measurable  secondary  residues  of 
fenarimol  will  occur  in  meat,  milk, 
poultry  or  eggs  under  the  terms  of  the 
proposed  use.  Other  established  U.S. 
tolerances  for  fenarimol  on  food  or  feed 
crops  in  the  United  States  are 
established  under  40  CFR  part  180.421, 
40  era  part  185.3200  and  40  CFR  part 
186.3200.  The  use  of  a  tolerance  level 
and  100%  of  crap  tnaiad  clearly  results 
in  an  overestimate  of  human  exposure 
and  a  safety  determination  for  use  of 
fenarimol  on  filberts  that  is  baaed  on  a 
conservative  exposure  assessment. 

2.  Drinking  water.  Based  upon  the 
available  environmental  studies 
conducted  with  fenarimol  wherein  it's 
properties  show  litUe  potential  for 
mobility  in  soil  and  extremely  rapid 
photolysis  in  water,  DowElanco 
concludes,  there  is  no  anticipated 
exposure  to  residues  of  fenarimol  in 
drinking  water. 

3.  Nort-di»tary  exposure.  The 
proposed  use  on  filberts  involves 
application  of  fenarimol  to  a  crop  grown 
in  an  agricidtural  environment.  Thus, 
the  potential  for  non-KxxupatioDal,  non- 
dietary  exposure  to  the  general 
poptdation  is  not  expected  to  be 
significant 

D.  Cumulative  Effects 

DowElanco  concludes  that  there  is  no 
evidence  that  there  is  a  common 
mechanism  of  toxicity  with  any  other 
chemical  compoimd  or  that  potential 
toxic  effects  of  fenarimol  would  be 
cumulative  with  those  of  any  other 
pesticide  chemical.  Thus  DowElanco 
believes  it  is  appropriate  to  consider 
only  the  potential  risks  of  fenarimol  in 
its  exposure  assessment 


E.  Safety  Determination 

1.  U.S.  population.  DowElanco  has 
concluded  that  aggregate  exposure  to 
fenarimol  will  utilize  less  than  2%  of 
the  RfD  for  the  U.S.  general  population. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
DowElanco  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
fenarimol  residues  in  or  on  filberts.  The 
complete  toxicology  profile  for 
fenarimol  shows  no  evidence  of 
physiological  effects  characteristic  of 
the  disruption  of  the  hormone  estrogen. 
Based  upon  this  observation, 
DowElanco  concludes  that  fenarimol 
does  not  meet  die  criteria  for  an 
estrogenic  compound. 

2.'^^3nts  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fenarimol,  data  bom  developmental 
toxicity  studies  in  rats  and  rabbits  and 
a  multigeneration  reproduction  study  in 
the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  bom 
exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  wril-being  of  offispring. 

FFDCA  section  408  provide*  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base.  Based  on  the  current 
toxicological  data  requirements,  the  data 
base  for  fenarimol  relative  to  pre-  and 
post-natal  effects  for  children  is 
complete.  Further,  for  fenarimol,  the 
NOQ<  in  the  chronic  feeding  study 
which  was  used  to  calculate  the  Rff)  (8.5 
mg/kg/day  used  by  EPA  or  1.2  mg/kg/ 
day  used  by  The  World  Health 
Organization)  is  already  lower  than  the 
NOELs  bom  the  developmental  studies 
in  rats  and  rabbits. 

Concerning  the  multi-generation 
reproduction  study,  the  effects  on 
reproduction  are  considered  to  be 
specific  effect  caused  by  aromatase 
inhibition.  The  aromatase  enzyme 
promotes  normal  sexual  behavior  in  rats 
and  mice,  but  not  in  guinea  pigs,  or 
primates  (including  humans).  A  NOEL 
of  35  mg/kg/day  for  reproductive  effiects 


relevant  to  humans  was  established 
based  on  the  NOEL  from  the  multi- 
generation  reproduction  study  in  guinea 
pigs.  In  addition,  a  NOEL  of  13  mg/kg/ 
day  for  developmental  effects  was 
established  based  upon  the  NOEL  &t>m 
the  teratology  study  in  rats.  Therefore, 
DowElanco  concludes  that  an  additional 
uncertainty  factor  is  not  needed  and  that 
the  RfD  at  0.065  mg/kg/day  is 
appropriate  for  assessing  risk  to  infants 
and  children. 

Using  the  exposiue  assumptions  - 
previously  described,  the  percent  Rfl) 
utilized  by  the  aggregate  exposure  to 
residues  of  fenarimol  from  previously 
established  tolerance  and  the  proposed 
tolerance  on  filberts  is  less  than  2%  for 
children  1  to  6  years  of  age,  the 
population  subgroup  most  highly 
exposed  to  dietary  residues  of 
fenarimol.  Thus,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  DowElanco 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  faom  aggregate 
•xposuie  to  fenarimol  on  filberts. 

F.  International  Tolerances 

A  temporary  toleraiice  of  0.02  ppm  for 
fenarimol  on  pecans;  and  a  0.1  ppm 
Mexican  limit  for  fenarimol  on  walnuts 
exist.  Since  there  are  not  Codex. 
Mexican  or  Canadian  limits  for 
fenarimol  on  filberts,  international 
compatibility  is  not  considered  to  be  at 
issue. 

2.  ISK  Bioociencea  Corporation 

PP  2E4042.  2E4018  and  6E4672 

EPA  has  received  pesticide  petitions 
(PP  2E4042,  2E4018  and  6E4672)  from 
the  Interregional  Research  Project 
Number  4  (IR-4),  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  residues  of  Chlorothalonil 
(tetracbloroisophthalonitrile)  and  its 
metabolite  4-hydroxy-2,5,6-trichloro- 
isophthalonitrile  in  or  on  the  raw 
agricultural  commodities  at  levels  of  0.1 
parts  per  million(ppm)  for  asparagus, 
1.0  ppm  for  mangoes,  and  0.2  ppm  for 
pistachios. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  of  chlorothalonil  in  asparagus, 
mangoes  and  pistachios  is  adequately 
understood.  The  parent  compound  and 
its  metabolite  (4-bydroxy-2,5,6- 
trichloro-isophthalonitrile)  are  the 
r^ulated  residues.  Chlorothalonil  is  not 
systemic  in  plants. 


2.  Analytical  method.  An  adequate 
analytical  method  (gas  chromatography) 
is  available  for  enforcement  purposes. 
The  method  is  listed  in  the  Pesticide 
Analvtical  Manual,  Vol.  U  (PAM  ff). 

3.  Magnitude  of  residues.  Residue 
data  from  studies  conducted  with 
asparagus,  mangoes  and  pistachios 
support  the  proposed  tolerances  for 
combined  residues  of  chlorothalonil  and 
its  metabolite,  4-hydroxy-2,5,6- 
trichlorx>-isophthalonitrile  in/on  these 
raw  agricultural  commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  toxicity 
studies  on  technical  grade 
chlorothalonil  show:  an  oral  lethal  dose 
(LD)so  >10,000  miUigrams(mg)/ 
kilogram(kg)  (Toxicity  Category  IV)  in 
rats;  a  dermal  LDjo  >10,000  mg/kg 
(Toxicity  Category  IV)  in  rabbits;  a  four- 
hour  inhalation  lethal  concentration 
[UCho  of  0.092  mg/L  in  female  rats  and 
0.094  mg/L  in  male  rats  (Toxicity 
Category  11);  and  a  primary  eye  irritation 
study  showing  chlorothalonil  as 
corrosive  causing  irreversible  eye  efiiacts 
(Toxicity  Category  I)  in  the  rabbit  at  21 
days.  Chlorotlnlonil  was  shown  not  to 
be  a  dermal  irritant  (Toxicity  Categtvy 
IV)  in  a  primary  dermal  irritation  study 
in  rabbits  and  not  a  skin  sensitizer  in  a 
dermal  sensitization  study  in  guinea 
pigs. 

2.  GenotoTdcity.  Mutagenicity  studies 
with  chlorothalonil  include  gene 
mutation  assays  in  bacterial  and 
mammalian  cells;  in  vitro  and  in  vivo 
chromosomal  aberration  assays;  DNA 
repair  assays  in  bacterial  systems;  and 
cell  transformation  assays.  All  were 
negative  with  the  following  two 
exceptions: 

Chlorothalonil  was  positive  in  an  in 
vitro  chromosomal  aberration  assay  in 
Chinese  hamster  ovary  (CHO)  cells 
without  metabolic  activation  but  was 
negative  with  metabolic  activation.  In 
vivo  chromosomal  aberration  studies  in 
rats  and  mice  were  negative  and  one 
study  in  the  Chinese  hamster  was 
equivocal.  These  results  suggest  that 
chlorothalonil  is  not  mutagenic  and 
does  not  have  clastogenic  potential  in 
intact  mammalian  systems. 

In  bacterial  DNA  repair  test^, 
chlorothalonil  was  negative  in  Bacillus 
subtilis,  but  was  positive  in  Salmonella 
typhimurium.  In  an  in  vivo  DNA 
binding  study  in  rats  with  'X}- 
chlorothalonil,  there  was  no  covalent 
binding  of  the  radiolabel  to  the  DNA  of 
the  kidney,  the  target  organ  for 
chlorothalonil  toxicity  in  rodents. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
with  rats  fed  doses  of  0,  25, 100,  and 
400  mg/kg  body  weight/day  from  days 


6  through  15  of  gestation  resulted  in  a 
no  observed  effect  level  (NOEL)  fnr 
maternal  toxicity  of  100  mg/kg/day 
based  on  increased  mortality,  reduced 
body  weight,  and  a  slight  increase  in 
early  resorptions  at  the  highest  dose. 
There  were  no  developmental  effects 
observed  at  any  dose  in  this  study. 

A  developmental  toxicity  study  in 
rabbits  fed  doses  of  0, 5,10,  or  20  mg/ 
kg/day  on  days  7  through  19  of  gestation 
resulted  in  a  maternal  NOEL  of  10  mg/ 
kg/day.  Effects  observed  in  the  dams  in 
the  high-dose  group  were  decreased 
body  weight  gain  and  reduced  food 
consumption.  There  were  no 
developmental  effects  observed  in  this 
study. 

A  two-generation  reproduction  study 
in  rats  fed  diets  containing  0,  500, 1,500 
and  3.000  ppm  resulted  in  a 
reproductive  NOEL  of  1500  ppm 
(equivalent  to  115  mg/kg/day)  based  on 
lower  neonatal  body  weights  by  day  21. 
There  were  no  effects  seen  on  any  other 
reproductive  parameter  at  any  doo* 
level  in  this  study. 

4.  Subchronic  toxicity.  A  snbchronic 
toxicity  study  was  condiictad  in  rats  at 
doses  of  0,  1.5,  3.0, 10  and  40  mg/kg/ 
day  for  13  weeks.  Treatment  related 
hyperplasia  and  hyperkeratosis  of  the 
forestomach  was  observed  at  the  two 
highest  dose  levels.  Initial 
histopatbological  evaluation  did  not 
demonstrate  any  nephrotoxicity, 
however!^  subsequent  evaluation 
observed  a  treatment-related  increase  in 
hyperplasia  of  the  proximal  tubule 
epitheliiun  at  40  mg/kg/day.  Based -on 
these  findings,  the  NOEL  was  3.0  mg/ 
kg/day  and  the  lowest  observed  effect 
level  (LOEL)  in  rats  was  10.0  mg/kg/day. 

A  90-day  oral  toxicity  study  was 
conducted  in  dogs  with  dose  levels  of 
technical  chlorothalonil  of  15, 150  and 
750  mg/kg/day.  The  two  highest  dosages 
resulted  in  lower  body  weight  gain  in 
male  dogs.  The  NOEL  was  15  mg/kg/ 
day,  and  the  LOEL  was  150  mg/kg/day 
based  on  decreased  body  wei^t  gain  in 
males. 

Two  21-day  dermal  toxicity  studies 
were  conducted  with  technical 
chlorothalonil.  In  the  initial  study, 
rabbits  were  dosed  at  50,  2.5  and.  0.1 
mg/kg/day.  The  NOEL  and  LOEL  for 
systemic  effects  and  dermal  effects  were 
both  greater  than  50  mg/kg/day.  The 
NOEL  for  dermal  irritation  was  0.1  mg/ 
kg/day.  A  subsequent  21-day  dermal 
study  was  conducted  in  male  rats,  to 
specifically  evaluate  the  potential  for 
nephrotoxicity  in  this  laboratory  species 
following  dermal  dosing.  In  this  study 
the  doses  were  60, 100,  250  and  600  mg/ 
kg/day.  The  NOEL  for  nephrotoxicity 
was  greater  than  600  mg^cg/day. 
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Estrogenic  effects.  ISK  Biosciences 
concludes  that  based  upon  all  of  the 
chronic  toxicity,  developmental 
toxicity,  mutagenicity  and  reproductive 
studies  conducted  with  chlorothalonil 
and  its  metabolites,  results  did  not 
indicate  any  potential  to  cause 
estrogenic  effiscts,  or  endocrine 
disruption. 

5.  Chronic  toxicity.  A  12-month 
chronic  oral  toxicity  study  in  Beagle 
dogs  was  conducted  writh  technical 
chlorothalonil  at  dose  levels  of  15, 150 
and  500  mg/kg/day.  The  no  observed 
adverse  effect  level  (NOAEL)  was  150 
mg/kg/day  based  on  lower  blood 
albumin  levels  at  the  highest  dose. 
There  was  no  nephrotoxicity  observed 
at  any  dose  in  this  study. 

A  chronic  feeding/ carcinogenicity 
study  with  Fischer  344  rats  fed  diets 
containing  0, 800, 1,600  or  3,500  ppm 
(equivalent  to  0,  40,  80  oi  175  mg/kg 
body  weight  (body  weight  (bwt))/day) 
for  116  weeks  in  males  or  129  weeks  in 
females,  resulted  in  a  statistically  higher 
incideoce  of  combined  renal  adenomas 
and  carcinomas.  At  the  high  dose, 
which  was  above  the  maximum 
tolerated  dose  (MTD),  there  was  also  a 
statistically  significant  higher  incidence 
of  tumors  of  the  fbrestomach  in  female 
rats. 

In  a  second  chronic  feeding/ 
carcinogenicity  study  with  Fischer  344 
rats,  designed  to  define  the  NOEL  for 
tumors  and  the  preneoplastic  * 
hyperplasia,  animals  were  fed  diets 
containing  0,  2,  4, 15  or  175  mg/kg/day. 
The  NOEL  in  this  study,  based  on  renal 
tubular  hyperplasia,  was  a  nominal  dose 
of  2  mg/kg  body  weight  (bwt)/day. 
Because  of  the  potential  for 
chlorothalonil  to  bind  to  diet,  the  2  mg/ 
kg  bwt/day  dose,  expressed  as  unbound 
chlorothalonil  is  1.8  mg/kg  body 
weight(bwt)/day.  The  NOEL  for 
hyperplasia  and  hyperkeratosis  of  the 
fbrestomach  was  4  mg/kg  body 
weight(bwt)/day  or  a  dose  of  3.8  mg/kg 
bwt/day  based  on  unbound 
chlorothalonil. 

A  2-year  carcinogenicity  study  in  CD- 
1  mice  at  dietary  levels  of  0,  750  and 
1,500  or  3,000  ppm  (equivalent  to  0, 
107,  214  or  428  mg/kg/day).  resulted  in 
a  statistically  higher  incidence  of 
squamous  cell  carcinomas  of  the 
fbrestomach  in  both  sexes,  and  a 
statistically  higher  incidence  of 
combined  renal  adenomas/carcinomas 
in  only  the  male  mice  receiving  the  low 
dose.  There  were  no  renal  tiunors  in  any 
female  mouse  in  this  study. 

A  2-year  carcinogenicity  study  in 
male  CD-I  mice  for  the  purpose  of 
establishing  the  no  effect  level  for  renal 
and  forestomach  effects,  was  conducted 
at  dietary  levels  of  0,  10/15,  40, 175.  or 


750  ppm  (equivalent  to  0, 1.4/2.1,  5.7, 
25  or  107  mg/kg/day).  The  NOEL  level 
for  renal  effects  was  40  ppm  and  the 
NOEL  for  forestomach  effects  was  15 
ppm. 

The  Agency  classifies  and  regulates 
chlorothalonil  as  a  B2  (probable  human 
carcinogen).  This  classification  was 
based  on  statistically  significant 
increases  in  the  incidence  of  renal 
adenomas  and  carcinomas  in  male  and 
female  Fisher  344  rats,  a  statistically 
significant  increase  in  combined  renal 
adenoma/ carcinoma  of  the  forestomach 
in  male  and  femalu  Osbome-Mendel 
rats,  aild  statistically  significant 
increases  in  carcinoma  of  the 
forestomach  in  male  and  female  CD-I 
mice,  as  well  as  positive  dose-related 
trend  for  combined  renal  adenoma/ 
carcinoma  in  male  mice. 

A  carcinogenic  potency  fector.  Ql*.  of 
0.00766  (mg/kg/day)-'  is  used  by  the 
Agency  when  conducting  mathematical 
modeling  to  estimate  carcinogenic  risk 
to  humans.  The  carcinogenic  potency 
fector  was  calculated  based  upon  female 
rat  renal  (adenoma  and/or  carcinoma) 
tmnor  rates. 

The  Agency  is  currenUy  evaluating 
recentiy  submitted  mechanistic  data  in 
connection  with  the  registrants' 
assertions  regarding  the  carcinogenicity 
of  chlorothalonil.  No  conclusions  are 
available  at  this  time. 

Reference  Dose  (RfD):  A  Rffi)  of  0.02 
mg/kg/day  was  determined  based  on  the 
NOEL  of  2  mg/kg/day  established  in  a 
2-year  dietary  study  in  rats  and  using  an 
imcertainty  fector  of  100. 

The  no  effect  level  (NOEL)  for 
chlorothalonil  is  based  on  the 
nephrotoxicity  observed  in  the  chronic 
rat  study.  The  Agency  considers  the 
NOEL  to  be  2.0  mg/l^/bwt.  which  is  the 
nominal  dose. 

No  effect  levels  for  maternal  toxicity 
from  developmental  studies  are  10  mg/ 
kg  body  weight  (bwt)  in  rabbits  and  100 
mg/kg  body  weight  (bwt)  in  the  rat  The 
no  e^ct  level  for  pup  growth  in  the 
reproduction  study  was  1 .500  mg/kg 
body  weight(bwt)  which  would  be  most 
conservatively  estimated  as  equating  to 
approximately  75  mg/kg/bwt 

6.  Animal  metabolism. 
Approximately  33%  of  chlorothalonil  at 
dose  levels  at  or  below  50  mg/kg  was 
orally  absorbed.  Of  this  amount,  80  to 
90%  was  eliminated  in  the  faces  and 
15-20%  of  the  dose  was  excreted  into 
the  bile.  No  significant  levels  of 
chlorothalonil  were  found  in  any 
tissues.  The  compound  was  metabolized 
primarily  via  glutathione  conjugation 
(mono,  di  and  triglutathione  conjugates; 
possibly  tetra).  These  conjugates  were 
excreted  directiy  into  bile;  some  were 
shown  to  have  been  transported  to  the 


kidneys  where  they  were  cleaved  to  thio 
metabolites,  the  excretion  of  which  was 
rate-limited,  and  therefore,  could  lead  to 
nephrotoxicity. 

7.  Metabolite  toxicology.  The  primary 
metabolite  of  chlorothalonil  is  4- 
Hydroxy-2,5,6- 

Trichloroisophthalonitrile  { 4-OH  or 
SDS-3701).  The  toxicity  data  base  for 
SDA-3701  is  adequate.  Two  data  gaps 
currently  exist  for  a  1-year  chronic 
toxicity  study  in  dogs  and  a 
developmental  toxicity  study  in  rats. 
SDS-3701  has  been  show  to  be  a  minor 
residue  in  soil  and  rotated  crops.  The 
existing  toxicity  data  base  can  be 
summarized  as  follows: 

a.  Acute  toxicity.  The  acute  oral  LD30 
for  male  rats  was  422  mg/kg  and  for 
female  rats  was  242  mg/kg,  with  the 
combined  sexes  value  being  332  mg/kg. 

b.  Subchronic  toxicity.  Sprague- 
Dawley  rats  dosed  with  SDS-3701  at  0, 
0.5,  2.5,  5  or  10  mg/kg/day  in  a  4-month 
feeding  study  resulted  in  a  NOEL  at  5 
mg/kg/day  and  the  LOEL  at  10  mg/kg/ 
day  based  on  depressed  body  weight 
and  an  increase  Ib  liver  weight 
Sprague-Dawley  rats  of  both  sexes  dosed 
for  61-69  days  at  doses  of  0. 10,  20,  40, 
75,  125,  250,  500  or  750  mg/kg/day.  The 
NOEL  was  20  mg/kg/day  and  the  LOEL 
was  40  mg/kg/day  based  on  decreased 
body  wei^ts,  anemia  and  renal  cortical 
atrophy.  In  a  3-month  feeding  study  in 
beagle  dogs  with  SDS-3701  fed  at  0, 
1.25,  2.5  or  5.0  mg/kg/day,  the  NOEL 
was  2.5  mg/kg/day  and  the  LOEL  was 
5.0  mg/kg/day  based  on  renal  tubular 
degeneration  and  vacuolation  in  males. 

c.  Chronic  toxicity  and 
carcinogenicity.  In  a  2-year  study  SDS- 
3701  was  fed  to  Sprague-Dawley  rats  at 
0,  0.5,  3.0, 15  (reduced  to  10  at  week  30) 
or  30  (reduced  to  20  at  week  30)  mg/kg/ 
day.  The  NOEL  was  3.0  mg/kg/day.  The 
LOEL  was  10  mg/kg/day  based  on 
reduced  body  wei^t, 
microcyticanemia,  hemosiderin  and 
decreased  serum  potassium.  In  a  2-year 
study  with  CD-mice  and  SDS-3701  were 
fed  at  0.  54. 107  or  214  mg/l^day,  the 
NOEL  was  not  established;  the  LOEL 
was  <54  mg/kg/day  based  on  increased 
liver-to-body  wei^t  ratios  in  males.  In 
both  the  above  studies,  there  was  no 
evidence  of  carcinogenicity  in  either 
sex. 

d.  Developmental  toxicity.  SDS-3701 
was  fed  to  pregnant  Dutch  Belted  rabbits 
at  dose  levels  of  1,  2.5,  or  5  mg/kg/day 
on  gestation  days  six  through  fifteen. 
For  maternal  toxicity  the  NOEL  was  1 
mg/kg/day  and  the  LOEL  was  2.5  mg/ 
kg/day  based  on  a  dose  dependent 
increase  in  maternal  death  and  abortion. 
The  developmental  toxicity  NOEL  was  5 
mg/kg/day.  No  LOEL  was  established. 


e.  Reproductive  toxicity.  In  a  1- 
generation  reproduction  study,  SDS- 
3701  was  fed  to  Sprague-Dawley  CD  rats 
at  0,  0.5, 1.0, 1.5,  3.0  or  6.0  mg/kg/day. 
For  paternal  systemic  toxicity,  the 
NOEL  was  1.5  mg/kg/day.  In  a  3- 
generation  reproduction  study  with  the 
same  rat  species  fed  SDS-3701  at  0,  0.5, 
3.0,  or  6.25  mg/kg/day  the  parental 
systemic  NOEL  was  0.5  mg/kg/day.  In 
both  the  1  and  3-generation  studies  the 
LOEL  was  the  same,  3.0  mg/kg/day 
based  on  reduced  weaning  body  weight 
and  the  reproductive  toxicity  NOEL  was 
similar  at  6.0  and  6.25  mg/kg/day. 

f.  Mutagenicity.  SDS-3701  did  not 
cause  DNA  damage  in  S.  Typhimurium 
or  induce  a  mutagenic  response  when 
tested  in  this  species  or  in  tests  with 
cultured  Chinese  hamster  V  79  cells  or 
BALB/3T3  mouse  fibroblasts.  No 
evidence  of  mutagenesis  was  found  in 
host  mediated  assay  using  S. 
typhimurium  tester  strains  and  mice 
exposed  daily  for  5  days  to  6.5  mg/kg/ 
day  of  the  compound. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Available 
information  on  anticipated  residues  was 
incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC)  from  each  existing 
use.  Potential  dietary  exposure 
determinations  virere  based  on  estimates 
of  anticipated  residues  of  chlorothalonil 
in  food  and  drinking  water. 

a.  Food.  Chlorothalonil  would  be 
applied  to  asparagus  ferns  which  regrow^ 
after  harvest  of  the  spears  to  protect  the 
ferns  from  diseases.  There  is  no  harvest 
until  the  following  crop  season  and 
littie  chance  of  chemical  residues  of 
chlorothalonil  or  its  m^r  metabolite  on 
the  spears.  ISK  Biosciences  determined 
that  anticipated  actucd  residues  of 
chlorothalonil  on  asparagus  spears 
would  be  0.0000000891  mg/kg  body 
weight(bwt)/day  to  the  U.S.  p<^ulation 
and  0.0000000719  mg/kg  body 
wei^t(bwt)/day  to  children  ages  1-6. 

Cmorothaloml  woald  be  applied  to 
mango  trees  during  the  growing  seascm 
for  control  of  diseases.  ISK  Biosciences 
determined  that  anticipated  actual 
residues  of  chlorothalonil  on  mangoes 
would  be  0.0000000633  mg/kg  body 
weight(bwt)/day  to  the  U.S.  population 
and  0.000000129  mg/kg  body 
weight(bwt)/day  to  children  ages  7-12. 

Chlorothalonil  would  be  applied  to 
pistachio  trees  during  the  growing 
season  for  control  of  diseases.  The  nuts 
used  for  hiunan  consumption  are  not 
direcUy  exposed  to  the  sprays.  Thus, 
there  is  littie  chance  of  significant  levels 
of  residues  of  chlorothalonil  or  its  major 
metabolite  on  pistachio  nutmeats.  ISK 
Biosciences  determined  that  anticipated 


actual  residues  of  chlorothalonil  on 
pistachios  would  be  0.0000000167  mg/ 
kg  body  weight(bwt)/day  to  the  U.S. 
population  and  0.0000000304  mg/kg 
body  weight(bwt)/day  to  children  ages 
1-6. 

There  is  no  reasonable  expectation 
that  secondary  residues  wrill  occur  in 
milk,  eggs,  or  meat,  fet,  or  meat 
byproducts  of  livestock  or  poultry  as  a 
result  of  this  action;  there  are  no 
livestock  feed  items  associated  with 
asparagus,  mangoes  or  pistachios. 

ISK  Biosciences  believes  that 
exposiue,  based  on  the  current 
registered  uses  for  chlorothalonil,  is 
0.0000642  mg/kg  body  weight(bwt)/day 
for  the  general  U.S.  population  and 
0.000105  mg/kg  body  weight(bwt)/day 
for  infents  and  children  1-6  years  of 
age.  For  all  published  and  pending 
tolerances,  tiie  respective  exposures  are 
0.0000651  mg/kg  body  weight(bwt)/day 
and  0.000106  mg/kg  body  weight(bwt)/ 
day. 

D.  Drinking  water.  Results  of 
monitoring  studies  in  the  National 
Survey  of  Pesticides  in  Drinking  Water 
Wells  conducted  by  EPA  showed  that 
no  chlorothalonil  residues  were 
detected  in  any  of  the  1 ,300  community 
water  systems  and  domestic  wells 
(using  methodology  for  chlorothalonil 
having  a  limit  of  detection  (LOD)  of  0.06 
micro  grams(^g/l)  and  limit  of 
quantitation  of  0.12  |ig/l).  The  absence 
of  chlorothalonil  detections  in  the 
National  Survey  suggests  that 
chlorothalonil  is  not  a  contaminant  in 
drinking  water  wells  and  that  the 
population  is  not  exposed  to 
chlorothalonil  in  these  water  sources. 
These  findings  are  consistent  with  the 
physical  and  chemical  properties  of 
chlorothalonil,  inclading  low  water 
solubility  (0.9  ppm)  and  high  affinity  for 
organic  matter  including  soil.  It  has  also 
been  demonstrated  that  chlorothalonil 
does  not  leach  into  groundwater  from 
applications  made  to  growing  crops. 

Aerobic  aquatic  metabolism  studies 
with  chlorothalonil  establish  a  half-life 
in  natural  aquatic  habitats  of  less  than 
10  hours,  depending  on  enviroimiental 
conditions.  The  short  half-life  of 
chlorothalonil  in  natural  water/ 
sediment  systems  and  practiced  water 
treatment  techniques  prioT'to 
consumption^  suggest  that 
chlorothalonil  is  not  likely  to  be  present 
in  drinking  water  obtained  from  natural 
surfece  water  systems. 

An  exposure  estimate,  based  on 
surfece  water  concentration  recentiy 
cited  by  EPA,  would  conclude  that  the 
average  concentration  in  surfece  water 
would  be  less  than  0.002  parts  per 
billion  (ppb).  Assuming  that  everyone  in 
the  US  consumed  untreated  surface 


water,  the  exposure  to  chlorothalonil  of 
the  general  population  would  be  less 
than  0.00000058  mg/kg  body 
weight(bwt)/day.  This  would  be  a  wont 
case  scenario,  which  would  greatly 
overestimate  exposure. 

2.  Non-dietary  exposure.  Potential 
non-dietary  exposures  to  chlorothalonil 
may  result  from  the  following  uses  of 
chlorothalonil.  In  each  case,  the 
exposure  would  be  from  the  dernnl 
route  and  only  for  an  intermittent 
duration.  The  two  21 -day  dermal 
studies  that  have  been  conducted  in  the 
raU)it  and  rat  indicate  that  thoe  is  no 
nephrotoxicity  associated  with  the 
dermal  exposure  to  chlorothalonil  at 
dose  levels  up  to  600  mg/kg/day. 
Therefore,  ISK  Biosciences  concludae 
the  exposures  from  the  uses  of 
chlorothalonil  listed  below,  would  not 
be  expected  to  add  to  the  carcinogenic 
risk  associated  with  chlorothalonil. 

a.  Residential  owner  uses.  ISK 
Biosciences  contends  that  application  of 
chlorothalonil  to  home  lawns  and 
gardens  represents  minor  uses  and 
would  be  expected  to  present  very  litUe 
potential  for  homeowner  exposure. 

b.  Point  Chlorothalonil  is  used  in 
paints  and  stains  for  control  of  mildew 
and  molds  on  exterior  surfeces  of 
buildings  and  occasionally  for  interior 
paints.  The  company  estimates  that  oidy 
about  2%  of  the  chlorothalonil  used  in 
paint  is  used  in  interior  paint  and  only 
0.2%  or  less  of  interior  paints  in  the 
United  States  contains  chlorothaloniL  In 
paints  chlorothalonil  is  tightiy  boimd 
within  the  paint  matrices;  thus,  effist^vs 
control  of  mildew  may  last  forseverd 
years  and  the  potential  for  exposure  is 
very  limited. 

c.  Grouts.  Qilorothalonil  is  used  in 
cement  tile  grouts,  also  for  control  of 
mildew  and  molds.  Chlorothalonihis- 
bound  within  the  grout  matrices  and^ 
presents  littie  exposure  opportunity. 
This  is  a  minor  use  of  chlorothalonil 
and  non-occupational  dermal  exposure 
of  humans  to  chlorothalonil  from  this 
source  is  extremely  low. 

d.  Wood  treatment.  Chlorothalonil  is 
used  for  control  of  sapstain  as  a  surfece 
treatment  on  rough-cut,  newly-aawn 
liunber  to  protectit  bom  molds  and 
mildews  while  drying.  Chlorothalonil . 
does  not  occur  in  structural  wood  used 
for  residential  or  occupational 
scenarios. 

D.  Cumulative  Effects 

ISK  Biosciences  has  considered  the 
potential  for  cumulative  effects  of 
chlorothalonil  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
Chlorothalonil  is  a  halogenated 
benzonitrile  fungicide  which  readily 
undergoes  displacement  of  chlorine  in 
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\he  2,  4  and  6  positions  by  glutathione 
and  other  thiol  containing  amino  acids 
and  proteins.' In  the  rat,  the  glutathione 
conjugates  are  sufficiently  absorbed 
from  the  gut  and  subsequently 
metabolized  to  form  di-  and  tri-thiol 
metabolites  which  may  produce  a 
nephrotoxic  effect.  In  dogs  where  this 
absorption  and  subsequent  metabolism 
to  di-  and  tri-thiol  metabolites  does  not 
occur,  nephrotoxicity  does  not  occur. 
ISK  Biosciences  does  not  have  any 
information  to  indicate  that  toxic  effects 
observed  in  rats  occur  through  a 
mechanism  which  is  common  to  any 
other  agricultural  chemical.  Thus,  it 
appears  inappropriate  to  group 
chlorothalonil  with  any  other  pesticide 
at  this  time. 

E.  Safety  Determination 

1.  U.S.  population.Exposnte  to 
anticipated  actual  residues  of 
chlorothalonil  on  asparagus,  as 
discussed  above,  would  represent  only 
0.0005%  of  the  RfD  (0.018  mg/kg/day) 
in  the  diets  of  the  U.S.  population  with 
a  corresponding  carcinogenic  risk  of  6.8 
X  ID-'o. 

Exposure  to  anticipated  actual 
residues  of  chlorothalonil  on  mangoes, 
as  discussed  above,  would  represent 
only  <0.0004%  of  the  RfD  (0.018  mg/kg/ 
day)  in  the  diets  of  the  U.S.  population 
with  a  corresponding  oncogenic  risk  of 
4.8  X  10- '0.  For  infants  and  children 
ages  1-6,  residues  on  mangoes  would 
represent  <0.0008%  of  the  RfD. 
Exposure  to  anticipated  actual  residues 
of  chlorothalonil  on  pistachios,  as 
discussed  above,  would  represent  only 
<0.0001%  of  the  RfD  (0.018  mg/kg/day) 
in  the  diets  of  the  U.S.  population  with 
a  corresponding  oncogenic  risk  of  6.8  X 
10--'°.  For  infants  and  children  ages  1- 
6,  residues  on  pistachios  would 
represent  <0.0002%  of  the  RfD. 

All  published  and  pending  tolerances 
for  chlorothalonil  utilize  less  than  1%  of 
the  RfD  for  all  segments  of  the  U.S. 
popidation  with  corresponding 
oncogenic  risks  of  5.0  X  10-^  for  the 
general  U.S.  population. 

Because  the  worst  case  assumptions 
for  human  exposure  from  drinking 
water  indicate  that  exposure  would  be 
only  1%  of  the  dietary  exposure,  the 
risk  assessment  is  not  significantly 
altered  by  considering  the  exposure 
from  drinking  water. 

2.  Infants  and  children.  There  is  a 
complete  database  for  chlorothalonil 
which  includes  pre-  and  post-natal 
developmental  toxicity  data  as  well  as 
mechanistic  data  related  to  the  rodent 
specific  nephrotoxicity  observed  in 
subchronic  and  chronic  studies.  The 
toxicological  effects  of  chlorothalonil  in 
rodents  are  well  understood. 


Chlorothalonil  has  a  low  level  of 
toxicity  in  dogs. 

In  a  two-generation  reproduction 
study  in  rats,  all  reproductive 
p<irameters  investigated  showed  no 
treatment-related  effects  except  pup 
weight  gain.  Specifically,  the  weights  of 
pups  exposed  to  chlorothalonil  were 
comparable  to  controls  at  parturition 
through  day  four  of  lactation.  It  was 
oidy  after  day  four  of  lactation,  when 
the  pups  be^  to  consume  the  test  diet, 
that  body  weight  gain  lags  behind 
controls.  This  only  occurred  at  the 
highest  dose  tested;  3,000  ppm.  The 
dose  of  chlorothal6nil  the  pups  would 
receive  would  be  far  in  excess  of  the 
estimated  adult  dose  of  150  mg/kg  body 
weight(bwt)/day  (3,000  ppm  +  20).  The 
doses  for  the  pupa  could  have  easily 
exceeded  500  mg/kg  body  weight  (bwt)/ 
day.  Base  levels  of  375  mg/kg  body 
weight  (bwt)  and  above  have  been 
shown  to  significantiy  affect  body 
weight  in  the  rat.  Therefore,  the 
reduction  of  body  weight  gain  observed 
in  the  reproduction  study  is  considered 
to  be  comparable  to  the  effects  that  have 
been  observed  in  older  rats.  The  NOEL 
for  this  effect  was  1 ,500  ppm. 

In  developmental  toxicity  studies 
conducted  in  the  rat  and  the  rabbit, 
chlorothalonil  did  not  cause  any 
developmental  effects  even  at  dose 
levels  that  produced  significant 
maternal  toxicity.  In  the  rabbit  a  dose 
level  of  20  mg/kg  body  weight  (bwt) 
caused  maternal  toxicity,  but  there  were 
no  developmental  effects  and  in  the  rat, 
a  dose  level  of  400  mg/kg  body  weight 
(bwt)  caused  maternal  toxicity  without 
developmental  toxicity. 

The  extensive  data  base  that  is 
available  for  chlorothalonil  is  devoid  of 
any  indication  that  chlorothalonil 
would  represent  any  unusual  or 
disproportionate  hazard  to  infants  or 
children.  Therefore,  ISK  Biosciences 
believes  that  there  is  no  need  to  impose 
an  additional  lOX  safety  factor  for 
infants  or  children  and  argues  that  the 
standard  uncertainty  factor  of  lOOX 
should  be  used  for  all  segments  of  the 
human  population  when  calculating 
risks  associated  with  chlorothalonil. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  set  for  chlorothalonil  on  pistachios 
by  the  Codex  Alimentarius  Commission. 

3.  Zeneca  Ag  Products 

PP  6E4653 

EPA  has  received  a  pesticide  petition 
(PP  6E4653)  frtjm  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 


Brunswick,  NJ  08903,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  sodium  salt  of  fomesafen 
(also  referred  to  in  this  document  as 
fomesafen,  5-[2-chloro-4- 
(trifluoromethyUphenoxyl-N- 
(methylsulfonyl)-2-nitrobenzamide,  in 
or  on  the  raw  agricultural  commodity 
snap  beans  at  0.05  parts  per  million 
(ppm). 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  Fomesafen 
metabolism  has  been  extensively 
studied  in  soybeans.  Once  in  the  plant, 
fomesafen  shows  very  rapid  metabolism 
with  either  cleavage  or  conjugation  of 
the  intermediate  degradation  products 
to  a  complex  mixture  of  low  level 
degradation  products.  There  is  no 
significant  translocation.  For  purposes 
of  regulation,  the  p>arent  compound 
fomesafen  is  the  residue  of  concern  on 
harvested  bean  crops. 

2.  Analytical  method.  The  method  of 
analysis  uses  High  Pressure  Liquid 
Chromatography.  It  is  method  GAM- 
RM-001/86,  which  was  developed  for 
analytical  work  on  soybeans  and 
adapted  for  use  on  snap  beans.  The  limit 
of  detection  of  the  analytical  method  is 
0.025  ppm. 

3.  Magnitude  of  residues.  Residue 
data  are  available  for  fomesafen  applied 
post-emergence  on  snap  beans  at  the 
maximum  label  rate  of  0.375  pounds 
active  ingredient/acre  (lb  ai/A).  The 
residue  field  trials  were  conducted  by 
the  IR-4  project  in  the  States  of  Florida, 
North  Carolina,  New  York,  Oregon,  and 
Wisconsin,  representing  approximately 
50%  of  the  national  snap  bean  acreage. 
Each  treated  plot  received  a  single  post- 
emergence,  prebloom  application  at 
either  0.25  or  0.375  lb  ai/A.  Four  snap 
bean  samples  per  treatment  were 
collected  boia  each  trial.  Samples  were 
harvested  22  to  31  days  after  treatment, 
a  normal  range  for  snap  beans.  There  are 
no  detectable  residues  in  snap  beans 
when  fomesafen  is  applied  up  to  0.375 
lb  ai/A  prior  to  pod  development,  pre- 
bloom application. 

Based  on  the  results  of  the  poultry 
and  ruminant  metabolism  studies, 
fomesafen  is  rapidly  metabolized  and 
excreted.  There  are  no  expected 
residues  of  fomesafen  in  meat,  milk,  or 
eggs.  Snap  beans  are  not  a  significant 
livestock  feed  commodity. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  toxicity 
profile  of  technical  fomesafen  is  low  by 
oral,  dermal  and  inhalation  routes. 
Similarly  the  formulated  fomesafen 


product  (REFLEX)  is  of  low  oral,  dermal 
and  inhalation  toxicity  but  is  classed  as 
Category  I  toxicity  based  on  the  highest 
hazard,  severe  eye  irritancy.  Fomesafen 
is  not  a  skin  sensitizer  and  only  a  slight 
irritant  to  the  skin. 

Results  of  the  acute  toxicity  testing 
with  REFLEX  show  acute  ord  in  the  rat 
lethal  dose  (LD)so  >  2,000  milligram 
(mg)/kilogram  (kg),  acute  dermal  in  the 
rabbit  LDjo  >  2,000  mg/kg,  acute 
inhalation  in  the  rat  LDjo  >  5.48  mg/liter 
(L),  eye  irritation  in  the  rabbit  showed 
severe  irritancy,  and  skin  irritation  in 
the  rabbit  showed  a  slight  irritancy. 
REFLEX  is  not  a  skin  sensitizer. 

2.  Cenotoxicity.  Fomesafen  tested 
negative  in  assay  systems  for  gene 
mutation,  structiual  chromosome 
aberration  and  other  genotoxic  effects. 
However  fomesafen  did  produce  a  weak 
clastogenic  response  in  the  rat  bone 
marrow  when  the  analysis  of  the  data 
was  undertaken  with  gap-type 
aberrations  both  included  and  excluded. 

In  the  registrant's  view,  gap-type 
aberrations  (small  discontinuities  in  the 
staining  of  the  chromosomes,  as  distinct 
from  breaks),  do  not  indicate  significant 
chromosomal  damage  and  should  be 
excluded  from  the  evaluation  of  such 
assays.  Their  conclusion  therefore  is 
that  these  data  should  be  considered  to 
indicate  no  clastogenic  effect  of 
fomesafen  with  no  biologically 
significant  senotoxic  effects. 

3.  Reproductive  and  developmental 
toxicity.  In  a  2-generation  reproduction 
study  in  rats  fed  diets  containing  0,  50, 
250  or  1,000  ppm  fomesafen  (equivalent 
to  2.5, 12.5  or  50  mg/kg/day)  no 
reproductive  effects  were  observed.  The 
no  observed  effects  level  (NOEL)  for 
systemic  toxicity  (reduction  in  body 
weight  gain  and  liver  necrosis)  is 
established  at  250  ppm  for  this  study. 

In  a  developmental  toxicity  study  in 
rats  given  oral  doses  of  fomesafen  at  0, 
50, 100,  or  200  mg/kg/day  on  gestation 
days  6  to  15  there  was  no 
developmental  toxicity  and  the  NOEL 
was  established  at  50  mg/kg/day, 
following  evaluation  of  a  second  study 
at  lower  doses. 

A  developmental  toxicity  study  in 
rabbits  given  oral  doses  of  0,  2.5, 10,  or 
40  mg/kg/day  on  gestation  days  6  to  18 
with  no  developmental  toxicity. 

4.  Subchronic  toxicity.  Subchronic 
oral  toxicity  studies  in  the  rat  (90-day) 
and  dog  (26  weeks)  show  that  the  liver 
is  the  primary  target  of  toxicity  in  both 
sexes.  Rats  were  dosed  at  1,  5, 100,  and 
1,000  ppm  in  the  diet.  The  lowest 
observed  effect  level  (LOEL)  in  this 
study  was  100  ppm  (5  mg/kg/day)  and 
the  NOEL  was  5  ppm  (0.25  mg/kg/day). 
The  dogs  were  dosed  at  0.1, 1  and  25 
mg/kg/day.  The  LOEL  in  this  study  was 


25  mg/kg/day  and  the  NOEL  was  1  mg/ 
kg/day. 

A  21 -day  dermal  toxicity  study  in  the 
rabbit  at  doses  of  10, 100,  and  1,000  mg/ 
kg/day  showed  moderate  to  severe  skin 
irritation  at  the  application  site  but  no 
systemic  effects  at  doses  up  to  1,000  mg/ 
kg/day.  The  LOEL  for  skin  irritation  was 
100  mg/kg/day  and  the  NOEL  was  10 
mg/kg/day. 

5.  Chronic  toxicity.  Beagle  dogs  were 
administered  fomesafen  in  gelatin 
capsidee  at  dose  levels  of  0, 0.1, 1.0  or 
25  mg/kg  body  weight  (bwt)/day  for  26 
weeks  with  a  NOEL  of  1.0  mg/kg/day. 
There  were  no  deaths,  no  clinical  signs 
of  toxicity  and  no  treatment  related 
effects  on  bodyweight  or  food 
consumption.  Evidence  of  toxicity  was 
observed  at  25  mg/kg/day. 
Hypolipidemia  was  present  in  dogs  of 
both  sexes.  At  autopsy  liver  weight  was 
increased  at  25  mgAcg/day;  microscopic 
examination  revealed  eosinophilic 
damage  and  peroxisome  proliferation  in 
both  sexes.  • 

A  2-year  feeding/cwcinogenicity 
study  with  rats  fed  diets  containing  0, 
5, 100,  or  1,000  ppm  of  fomesafen  gave 
a  NOEL  for  systemic  effects  of  5  ppm 
(0.25  mg/kg/day).  At  the  lowest-effect 
level  (LEL)  100  ppm  (5  mg/kg/day)  there 
were  minor  changes  associated  with 
liver  toxicity.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

A  carcinogenicity  study  was 
conducted  in  CD-I  mice  fed  diets 
containing  0,  1,  10,  100  or  1,000  ppm 
fomesafen  (equivalent  to  0.15, 1.5, 15  or 
150  mg/kg/day)  for  up  to  09  weeks. 
Increased  mortality  was  seen  at  1 ,000 
ppm  in  both  males  and  females  and 
liver  weights  were  increased  at  100  and 
1,000  ppm.  A  dose-related  increase  in 
the  incidence  of  benign  and  malignant 
hepatocellular  tiimors  was  observed. 
Both  tumor  types  were  statistically 
significant  in  males  and  females  at  1 ,000 
ppm.  At  the  100  ppm  feeding  level 
(male  and  female),  the  increased 
incidence  was  confined  to  benign 
tiunors.  The  increase  in  benign  liver 
tumors  at  1  ppm  in  males  only  was  not 
considered  related  to  fomesafen,  due  to 
the  lack  of  any  increase  at  10  ppm. 

The  Agency  has  classified  fomesafen 
as  a  Group  C  carcinogen  (possible 
himian  carcinogen)  with  a  potency 
factor  (Ql*)  of  0.0019  mg/l^day. 

6.  Animal  metabolism.  Fomesafen  is 
well  absorbed  and  completely 
metabolized  in  the  rat.  Excretion  is 
rapid  with  90%  of  the  compound 
excreted  within  7  days  of  ingestion. 
There  is  no  accumulation  of  fomesafen. 

7.  Metabolite  toxicology.  Toxicity 
testing  results  for  the  fomesafen  parent 
compoimd  is  indicative  of  any 


metabolites,  either  in  the  plant  or 
animal. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure, 
ZENECA  estimated  aggregate  exposure 
based  on  the  tolerance  for  fomesafen  on 
soybeans  and  snap  beans  at  0.05  ppm. 
Dietary  exposure  tc  residues  of 
fomesafen  in  or  on  food  will  be  limited 
to  residues  on  soybean  and  snap  beans. 
Based  on  the  animal  metabolism  data, 
and  because  there  are  no  residues  on  the 
crops  at  time  of  harvest,  the  company 
has  concluded  that  there  is  reasonable 
expectation  that  no  measurable  residues 
of  fomesafen  will  occur  in  meat,  milk, 
poultry,  or  eggs  from  this  use.  There  are 
no  other  established  U.S.  tolerances  for 
fomesafen. 

2.  Food.  On  the  bases  of  the  Group  C 
carcinogen  classification  of  fomesafen 
the  upper-bound  carcinogenic  risk  from 
dietary  exposure  to  fbm^afen  was 
calculated  using  a  f>otency  factor  (Q*)  of 
0.19  (mg/kg/day)-'  and  dietary  exposure 
as  estimated  by  the  Anticipated  Residue 
Contribution  (ARC)  for  existing 
tolerances  and  the  proposed  tolerance 
for  snap  beans.  The  upper-bound 
carcinogenic  risk  from  established 
tolerances  and  the  proposed  tolerance 
for  snap  beans  is  calcidated  at  1.56  x 
10-*  for  the  U.S.  Population.  The  uppei^ 
boiuid  carcinogenic  risk  from  the 
proposed  use  on  snap  beans  is 
calculated  at  1.4  x  10-^.  Therefore,  the 
potential  cancer  risk  from  residues  of 
fomesafen  resulting  from  the  combined 
established  tolerance  on  soybeans  and 
the  proposed  tolerance  for  snap  beans  is 
negligible. 

3.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water  and  exposure 
from  non-occupational  sources.  Field 
dissipation  data  and  a  prospective 
groundwater  study  indicate  that 
fomesafen  is  persistent  and  has  the 
potential  to  leach  to  groundwater.  There 
is  no  established  Maximum 
Concentration  Level  (MCL)  for  residues 
in  drinking  water.  No  drinking  water 
health  advisory  has  been  established. 

Aisle  of  contaminating  surface  water. 
Zeneca  contends  that  fomesafen  is 
unlikely  to  enter  surfece  water  bodies  to 
any  significant  degree  except  by  direct 
accidental  over-spray.  Should  this  arise, 
fomesafen  will  be  readily  degraded  by  a  . 
niunber  of  contributory  processes. 
Fomesafen  is  not  persistent  in  water  in 
sunlit  aquatic  conditions.  All  these 
processes  will  ensure  that  any 
fomesafen  entering  surface  water  bodies 
will  be  short-lived  and  will  not  result  in 
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any  significant  contamination  of 
potential  drinking  water  sources. 

Therefore,  Zeneca  concludes  that 
potential  exposures  &om  residues  of 
fomesafen  in  drinking  water  added  to 
the  current  dietary  exposure  wrill  not 
present  significant  risk  to  the  U.S. 
population. 

4.  Non-dietary  exposure.  Since 
fomesafen  is  not  registered  for 
residential  or  turf  uses,  exposures  from 
other  than  dietary  or  occupational 
sources  are  extremely  unlikely.  At  this 
time  there  are  no  reliable  data  to  assess 
the  potential  risk  from  non-dietary 
sources. 

D.  Cumulative  Effects 

Fomesafen  is  a  diphenyl  ether  class  of 
chemicals.  At  this  time,  EPA  has  not 
made  a  determination  that  fomesafen 
and  other  compounds  have  a  common 
mechanism  of  toxicity  resulting  in 
cumulative  effects.  Therefore,  aggregate 
exposure  is  evaluated  on  the  uses  of 
fomesafen  only. 

E.  Safety  Determination 

1.  U.S.  population.  The  Reference 
Dose  (Rfl3)  for  fomesafen  has  not  been 
established  by  the  Agency's.  For 
purposes  of  this  action,  the  RfD  is 
calculated  at  0.0025  mg/kg  of  body 
weight/day.  The  RfD  is  based  on  a 
NOEL  of  0.25  mg/kg/day  from  the  rat 
feeding/carcinogenicity  study  and  an 
uncertainty  factor  of  100.  The  ARC  for 
the  overall  U.S.  popiilation  from 
established  tolerances  and  the  proposed 
tolerance  for  snap  beans  utilizes  1.4%  of 
the  ROD.  EPA  generally  has  no  concern 
for  expoeiues  below  100%  of  the  Rfi). 

The  upper-boimd  carcinogenic  risk 
from  established  tolerance  on  soybeans 
and  the  proposed  tolerance  for  snap 
beans  is  calculated  at  1.56  x  10-^  for  the 
U.S.  population,  based  on  the  available 
market  share  data.  The  upper-bound 
carcinogenic  risk  from  the  proposed  use 
on  snap  beans  is  calculated  at  1.4  x  10-*. 
Therefore,  Zeneca  believes  that  the 
potential  cancer  risk  from  residues  of 
fomesafen  resulting  from  the  combined 
established  tolerance  on  soybeans  and 
the  proposed  tolerance  for  snap  beans  is 
negligible. 

2.  Infants  and  children.  Zeneca  noted 
that  the  potential  for  additional 
sensitivity  for  infents  and  children  to 
residues  of  fomesafen  have  been 
considered  based  on  the  three- 
generation  reproductive  study  in  rats 
and  the  developmental  toxicity  studies 
in  rat  and  rabbit.  Zeneca  concluded  that 
fomesafen  showed  no  evidence  of 
reproductive  toxicity  and  caused  no 
developmental  toxicity  in  the  rabbit  or 
in  the  rat. 


FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  fector  for 
infents  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete  for 
fomesafen.  Zeneca  AG  Products 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  fomesafen. 

F.  International  Tolerances        ' 

There  are  no  Codex  Maximum 
Residue  Levels  established  for 
fomesafen  residues. 

[FR  Doc.  97-24692  Filed  9-1&-97;  8:45  am] 
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ENYIRONMENTAL  PROTECTION 
AGENCY 

[PF-7B3;  Fm.-S742-«| 

Nottcs  of  Rliny  of  PmUoMs  PsUUinm 

AQBICY:  Environmental  Protection 

Ag«icy(EPA). 

ACTION:  Notice. 


This  notice  armoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-763,  must  be 
received  on  or  before  October  17, 1997. 
A00MC8KS:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  ccvifidential  by  m«rHng  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CHI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 


submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m. , 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FUMTHER  MFOfMATKM  CONTACT:  By 
mail:  Beth  Edwards,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number  Rm.  206,  CM  «2, 1921  Jeffisnon 
Davis  Highway,  Arlington.  VA  22202. 
(703)  305-5400;  e-mail: 
edwards.bethOepamail.epa.gov. 

StIPPLEMENTARY  MFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(dH2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  veraion,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-7631 
(including  comments  and  data  . 
submitted  electronically  as  described 
below).  A  public  vereion  of  this  record, 
including  printed,  papftr  veraions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Electronic  commeots  can  be  sent 
directlv  to  EPA  at 

opp-dock0tABpainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Conunent  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCD  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [pf-763]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
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online  at  many  Federal  Depository 
Libraries. 

UstofSohjecta 

Environmental  protection. 
Agricultural  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dat«d:Septaiiibar  8,1997 

James  Jones.  Acting 

Dinetor,  IlegiMiation  Division,  Office  of 
Pesticide  Programs. 

Saunvies  of  PetittoBS 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(dM3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitionere  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
sxunmaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurem«it  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

EJ.  doPont  de  Nemonrs  *  Go. 

PP  7F4SS9 

EPA  has  received  a  pesticide  petition 
(PP  7F48S9)  from  E.L  duPont  de 
Nemoura  ft  Co.(DuPont).  P.O.  Box 
80038,  Wilmington,  DE  19880-0038, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  21  U.S.C  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  esfenvalerate.  (Asana  XL 
Insecticide),  ((S)-cyano-(3- 
phenoxyphenyl)methyl  (S)-4-chloro- 
alpha-(l-methylethyl)  benzeneacetate  in 
or  on  the  raw  agricultural  commodity, 
pistachios.  The  enforcement  analytical 
method  for  determining  residues  is  gas 
chromatography  with  nitrogen 
phosphorus  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however,  EPA  has  not  fuUy 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
and  chemical  nature  of  residues  of 
fenvalerate  in  plants  is  adequately 
understood.  The  fete  of  fenvalerate  has 
been  extensively  studied  using 
radioactive  tracers  in  plant  and  animal 


metabolism/natun  of  the  residue 
studies  previouaLy  submitted  to  the 
Agency.  These  studies  have 
dMnonstrated  that  the  parent  compound 
is  the  only  residue  of  toxicological 
signifibance. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  utilizing 
electron-c^tiire  gas  chromotography 
(MRID  No.  43567101)  available  for 
enforcement  with  a  limit  of  detection 
that  allows  monitoring  food  with 
taaidues  at  or  above  tolerance  levels. 

3.  Magnitude  of  residues.  Current 
tolerances  are  based  on  the  sum  of  all 
isomers  of  fenvalerate.  Fenvalerate  is  a 
racemic  mixture  of  foiu  isomera  (about 
25%  each).  This  product  was  registered 
as  Pydrin.  However,  since  1992.  an  S^ 
isomer  enriched  formulation.  Asana 
(esfenvalerate),  has  been  the  only 
fenvalerate  formulation  sold  in  the  U.S. 
Since  the  S,S-isomer  is  the 
insecticidally  active  isomer,  the  use  rate 
for  Asana  is  4  times  lower  than  that  for 
Pydrin.  A  potion  is  pending  (PP- 
34F4329),  to  convert  tolerances  based 
on  the  use  rates  for  Asana  (still  to  be 
expressed  as  the  sum  of  all  isomen). 
Bridging  studies  have  shown  Asana 
residues  to  be  3-4  times  lower  dian 
Pydrin  residues. 

A  magnitude  of  reaidue  study  on 
pistachio  was  conducted  at  5  sites  in 
California  where  climate,  soil  type,  and 
other  conditions  are  typical  of  those 
found  where  Asana  may  be  used  on 
pistacluo  nuts  fc»  insect  controL  At  each 
site,  Asana  was  applied  2  times  at  0.10 
lb  ai/A  by  foliar  broadcast  spray,  7  days 
apart  for  a  maximum  rate  of  0.20  lb  ai/ 
AJaeason.  Treatments  were  also  made  at 
twice  the  maximum  proposed  label  rate 
at  each  site.  Pistachio  samples  were 
collected  0  and  1  day  after  the  last 
application.  The  mean  esfenvalerate 
residue  found  at  the  proposed  label  rate 
of  0.20  lb  ai/ A/season  with  a  PHI  of  1 
day  was  0.031  ppm  +/-  0.012  ppm. 
These  results  support  the  proposed 
toferance  of  0.10  ppm. 

Since  there  are  no  processed 
commodities  of  pistechios,  processing 
studies  were  not  conducted.  In  addition, 
pistachios  are  not  an  animal  feed  item 
and;  therefore,  secondary  residues  will 
not  be  an  issue. 

B.  Toxicological  Profile 

The  following  studies  have  been 
submitted  to  EPA: 

1.  Acute  toxicity.  A  rat  acute  oral 
study  on  esfenvalerate  technical  with  an 
LDso  of  87.2  mg/kg  (MRID  00144973).  A 
rabbit  acute  dermal  study  on 
esfenvalerate  with  an  LDso  of  >2000  mg/ 
kg  (MRID  00156508).  Acute  inhalation 
on  technical  grade  a.i.  waived  due  to 


negligible  v^>or  pEessuie.  A  primary  eym 
irritation  test  using  esfenvaleratein  the 
rabbit  ¥dncb  showed  nuld  irritetion . 
(conjunctivitis)  that  cleared  by  day  7 
(MRID  00156509).  A  primary  dermal 
irritetion  test  using  esfenvalerate  in  the 
rabbit  which  showed  minimal  irritetion 
that  reversed  within  72  hours  after 
treatment  (MRID  00156510).  A  dermal 
sensitization  test  on  esfenvalerate  in 
guinee  pigs  vdiich  showed  no 
seasitizstion  (MRID  41215203). 

2.  Genatoxicity.  Esfenvalerate  was  not 
mutagenic  in  reverse  mutetion  assays  in 
Salmonella  and  E.  Coli  (MRID 
413163010)  or  in  HGPRT  m  vitro  aasay 
in  Chinese  hamster  l\mg  cells  (MRID 
41316302).  Esfisnvalerate  did  not  induce 
chromosome  aberrations  in  an  in  vitro 
assay  in  Chinese  hamster  ovary  cells 
(MRID  41215204).  Esfenvalerate  did  not 
induce  micronuclei  in  bone  marrow  of 
mice  given  up  to  150  mg/kg 
intraperitoneally  (MRID  41316303). 
Esfenvalerate  did  not  induce 
unscheduled  DNA  synthesis  in  HeLa 
cells  (MRID  41316304). 

3.  Reproductive  and  developmental 
toxicity.  A  pilot  developmental  study  in 
the  rat  with  doses  of  0, 1,  2,  3,  4,  5,  and 
20  mg/kg/day  esfenvalerate  (MRJD 
43211502).  The  maternal  NOEL  was  3 
mg/kg/day  based  on  maternal  clinical 
signs  of  abnormal  gait  or  mobility  at  4 
mg/kg/day  and  above.  A  developmental 
study  in  the  rat  with  doses  of  0,  2.5.  5, 
10,  and  20  mg/kg/day  esfenvalerate  by 
gavage  (MRID  43211504).  There  was  no 
maternal  NOEL  but  a  matenial  NOEL 
was  esteblished  in  the  pilot  study. 
Maternal  signs  observed  at  2.5  mg/kg/ 
day  were  erratic  jerking  and  extension 
of  forelimbs,  rapid  side-to-side  head 
movement  and  excessive  grooming. 
There  were  no  fetal  or  developmental 
effects  in  either  study  at  20  mg/kg/day, 
the  highest  dose  tested.  Therefore,  the 
fetal/developmental  NOEL  was  >20  mg/ 
kg/day. 

A  pilot  developmental  study  in  the 
rabbit  with  doses  of  0.  2. 3, 4, 4.5, 5,  and 
20  mg/kg/day  esfenvalerate  by  gavage 
(MRID  43211501).  The  maternal  NOEL 
was  2  mg/kg/day  based  on  excessive 
grooming  at  3  mg/kg/day  and  above.  A 
developmental  study  in  the  rabbit  with 
doses  of  0,  3, 10,  and  20  mg/kg/day 
esfenvalerate  by  gavage  (MRID 
43211503).  There  was  no  maternal 
NOEL  but  a  maternal  NOEL  was 
esteblished  in  the  pilot  study.  There 
were  no  fetal  or  developmental  effscte 
in  either  study  at  the  highest  dose 
tested.  Therefore,  the  fetal/ 
developmental  NOEL  was  >20  mg/kg/ 
day. 

A  2-generaUon  feeding  study  with 
esfenvalerate  in  the  rat  at  dietary  levels 
of  0.  75. 100.  or  300  ppm.  The  high 
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dietary  concentration  was  lowered  to 
150  ppm  for  the  second  generation.  Very 
mild  body  weight  effects  and  sores  at  75 
ppm  in  both  generations  were 
considered  secondary  efliects  caused  by 
scratching  related  to  skin  stimulation 
from  dermal  exposure.  Therefore  75 
ppm  (4.2  mg/kg/day  for  first  generation 
parental  males,  5.6  mgAcg/day  for  first 
generation  parental  females,  6.0  mg/kg/ 
day  for  second  generation  parental 
males,  and  7.3  mg/kg/day  for  second 
generation  parental  females)  was 
considered  an  NOAEL  for  both  adult 
rats  and  their  ofiispring.  Efiiects  were 
observed  in  adults  and  pups  of  both 
generations  at  100  ppm  and  above.  Pups 
were  no  more  sensitive  than  adult 
animals  (MRID  43489001). 

4.  Subchronic  toxicity.  A  90-day 
feeding  study  in  rats  conducted  at  0,  75, 
100, 125,  and  300  ppm  esfenvalerate 
with  a  NOEL  of  125  ppm  (6.3  mg/kg/ 
day).  This  study  provided  intermediate 
dose  levels  to  supplement  a  90-day 
feeding  study  in  rats  conducted  at  0,  50, 
150,  300  and  500  ppm  esfenvalerate 
with  a  NOEL  of  50  ppm  (2.5  mg/kg/day) 
based  on  jerky  leg  movements  at  150 
ppm  (7.5  mg/kg/day)  and  above  (MRID 
00151030). 

A  90-day  feeding  study  in  mice 
conducted  at  0,  50, 150.  and  500  ppm 
esfenvalerate  and  2,000  ppm  fenvaierate 
with  a  NOEL  of  50  ppm  esfenvalerate 
(10.5  mg/kg/day)  based  on  lower 
glucose  and  triglycerides  at  150  ppm. 
Neurologic  symptoms  were  observed 
with  500  ppm  esfenvalerate  and  2,000 
ppm  fenvaierate  (MRID  41359701). 

Three  month  subchronic  study  in 
dogs  is  satisfied  by  1-year  oral  study  in 
dogs,  in  which  the  NOEL  was  200  ppm 
(5  mg/kg/day)  (MRID's  00265247, 
403375601,  and  40799501). 

A  21-day  dermal  study  in  rabbits 
with  fenvaierate  conducted  at  100,  300, 
and  1 ,000  mg/kg/day  of  fenvaierate  with 
an  NOEL  of  1,000  mg/kg/day  fenvaierate 
(MRID  42325101). 

5.  Chronic  toxicity.  A  1-year  study  in 
which  dogs  were  fed  0,  25,  SO,  or  200 
ppm  esfenvalerate  with  no  treatment 
related  effects  at  any  dietary  level.  The 
NOEL  was  200  ppm  (5  mg/kg/day). 
(MRID's  00265247,  40375601, 
40799501).  An  effect  level  for  dietary 
administration  of  esfenvalerate  for  dogs 
of  300  ppm  had  been  established  earlier 
in  the  2-week  pilot  study  used  to  select 
dose  levels  for  the  chronic  dog  study 
(MRID  40376501). 

A  20-month  study  with  fenvaierate  in 
mice  fed  0, 10,  30, 100,  and  300  ppm 
fenvaierate.  The  NOEL  was  30  ppm 
(6mg/kg/day)  based  on  red  blood  cell 
effects  and  granulomatous  changes  at 
100  ppm.  Fenvaierate  was  not 


carcinogenic  at  any  concentration 
(MRID  00093662). 

An  18-month  study  with 
esfenvalerate  in  mice  fed  0,  35, 150,  and 
350  ppm  esfenvalerate.  Mice  fed  the  350 
ppm  dose  were  sacrificed  within  the 
first  2  months  of  the  study,  after 
excessive  morbidity  and  mortality  due 
to  self-trauma  induced  by 
pharmacological  effects  on  dermal 
sensory  nerves.  Therefore,  data 
collected  from  the  350  ppm  group  were 
not  used  in  the  evaluation  of  the 
oncogenic  potential  of  esfenvalerate. 
The  NOEL  was  35  ppm  (4.29  and  5.75 
mg/kg/day  for  males  and  females, 
respectively)  based  on  lower  body 
wreight  and  body  weight  gain  at  150 
ppm.  Esfenvalerate  was  not 
carcinogenic  at  either  the  35  ppm  or  150 
ppm  concentrations  (MRID  44260601). 

A  2-year  study  with  fenvaierate  in 
rats  fed  1,  5,  25,  and  250  ppm.  A  1,000 
ppm  group  was  added  to  establish  an 
effiact  level.  The  NOEL  was  250  ppm 
(12.5  mg/kg/day).  At  1,000  ppm,  hind 
limb  weakness,  lower  body  weight,  and 
higher  organ'to-body  weight  ratios  were 
observed.  Fenvaierate  was  not 
carcinogenic  at  any  concentration 
(MRID's  00079877.  00082007). 

6.  Animal  metabolism.  After  oral 
dosing,  fenvaierate  was  eliminated  bora 
rats  within  5  days  after  dosing.  The 
metabolic  pathway  involved  cleavage  of 
the  ester  linkage  followed  by 
hydroxylation,  oxidation,  and' 
conjugation  of  the  acid  and  alcohol 
moieties. 

7.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  which  needs 
regulation  in  plant  and  animal 
commodities. 

8.  Other  potential  toxicology 
considerations  -  endocrine  effects. 
Estrogenic  effects  have  not  been 
observed  in  any  studies  conducted  on 
fenvaierate  or  esfenvalerate.  In 
subchronic  or  chronic  studies  there 
were  no  lesions  in  reproductive  systems 
of  males  or  females.  In  the  recent 
reproduction  study  with  esfenvalerate, 
full  histopathological  examination  of 
the  pituitary  and  the  reproductive 
systems  of  males  and  females  was 
conducted.  There  were  no  compound- 
related  gross  or  histopathological 
effects.  There  were  also  no  compound- 
related  changes  in  any  measures  of 
reproductive  performance  including 
mating,  fertility,  or  gestation  indices  or 
gestation  length  in  either  generation. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  piuposes  of 
assessing  dietary  exposure,  chronic  and 
acute  dietary  assessments  have  been 
conducted  using  all  existing  and 


pending  tolerances  for  esfenvalerate. 
The  toxocological  endpoints  used  in 
both  dietary  assessments  are  derived 
from  maternal  NOEL's  of  2.0  mg/kg/day 
fit>m  rat  and  rabbit  teratology  studies. 
There  were  no  fetal  effects. 

2.  Food.  A  chronic  dietary  exposure 
assessment  using  anticipated  residues 
and  assuming  that  100%  of  all  crops  ara 
treated,  found  the  percentages  of  the 
Reference  Dose  (Rff3)  utilized  by  the  two 
most  sensitive  sub-populations  to  be 
44%  (Non-Niirsing  Infents  <1  yr.)  and 
48%  (Children  1-6  yrs.).  This 
assessment  also  included  all  food 

'  tolerances  for  incidental  food  handling 
establishments  which  were  set  at  0.05 
ppm  (the  limit  of  quandtadon)  since 
there  were  no  detectable  residues.  The 
results  have  been  adjusted  from  the 
study  previously  submitted  (MRID 
43639301)  to  reflect  the  new  Refaience 
Dose  (RfD)  selected  by  EPA. 

The  Tier  3  acute  dietary  assessment 
has  been  rerun  to  incorporate  current 
EPA  thinking  on  processing  studies  and 
secondary  residues  that  has  arisen  since 
the  original  study  was  submitted  (MRID 
44197701).  The  most  sensitive  sub- 
populations  were  determined  to  be: 
Non-Nursing  Infants  (<  1  yr.)  with  a 
Margin  of  Exposure  (MOE)  of  914  at  the 
95"'  percentile  of  exposure  and  an  MOE 
of  254  at  the  99*'>  percentile  of  exposure; 
and  Children  (1-6  yrs.)  with  an  MOE  of 
698  at  the  95"'  percentile  of  exposure 
and  321  at  the  99^  percentile.  The 
MOE's  for  the  general  population  were 
1 .803  at  the  95*  percentile  of  exposure 
and  678  at  the  99""  percentile.  This 
analysis  used  field  trial  residue  data  and 
nuirket  share  data  for  the  percent  of  crop 
treated.  It  also  used  Monte  Carlo 
sampling  and  applied  appropriate 
processing  fectors  for  apple  juice  and 
apple  juice  concentrate.  Monte  Carlo 
distribution  was  also  used  for  meat  and 
milk  residues.  Food  handling 
establishment  commodities  were  not 
included  in  the  analysis  because  EPA 
methodology  does  not  include  them  in 
Tier  3  exposure  modeling. 

3.  Drinking  water.  Esfenvalerate  is 
immobile  in  soil  and.  therefore,  will  not 
leach  into  groundwater.  Additionally, 
due  to  the  insolubility  and  lipophilic 
nature  of  esfenvalerate,  any  residues  in 
surfece  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  with 
sediment,  therefore  not  contributing  to 
potential  dietary  exposure  frtim 
drinking  water.  In  addition,  a  screening 
evaluation  of  leaching  potential  of 
esfenvalerate  has  been  conducted  using 
DuPont's  Tier  1  Ground  Water  Exposure 
Model  (TIGEM,  Version  12/30/96) 
which  is  based  on  results  bom  EPA's 
Pesticide  Root  Zone  Model  (PRZM, 
Version  2.0).  Based  on  this  screening 
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assessment,  the  potential  concentrations 
of  esfenvalerate  in  shallow  ground  water 
are  judged  to  be  negligible. 

4.  Non-dietary  exposure.  Dietary 
exposure  is  the  only  significant  route  of 
chronic  non-occupational  exposure  to 
esfenvalerate.  However,  esfenvalerate  is 
registered  for  non-crop  uses  including 
spray  treatments  in  and  around 
commercial  and  residential  areas, 
treatments  for  control  of  ectoparasites 
on  pets,  home  care  products  including 
foggers,  pressurized  sprays,  crack  and 
crevice  treatments,  lawn  and  garden 
sprays,  and  pet  and  pet  bedding  sprays. 
For  die  non-agricultural  products,  the 
very  low  amounts  of  active  ingredient 
they  contain,  combined  with  the  low 
vapor  pressure  (1.5  x  10-9  mm  Mercury 
at  25*  C)  and  low  dermal  penetradon, 
would  residt  in  minimal  inhalation  and 
dermal  exposure. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
esfenvalerate  and  other  pyrethroid 
insecticides  that  have  a  common 
mechanism  of  toxicity  must  also  be 
considered.  While  risk  assessment 
methodology  has  not  been  developed  to 
estimate  cumulative  exposure  to 
multiple  pyrethroids,  their  similar 
insecticidal  efficacy  results  in  the 
substitution  of  one  pyrethroid  for 
another,  rather  than  addition  of 
pyrethroids.  Because  of  the  breadth  of 
exposures  included  in  the  assumptions 
for  esfenvalerate  risk  assessment,  it  is 
unlikely  that  there  will  be  significant 
additive  exposure  to  other  pyrethroids. 

These  issues  are  extremely  complex 
and  require  an  extensive  evaluation  of  a 
wealth  of  proprietary  and  published 
data  across  a  broad  range  of  pyrethroid 
insecticides  in  order  to  provide  a 
scientifically  sound  interpretation  upon 
which  to  base  any  regulatory  judgments. 
The  Pyrethroid  Working  Group  is 
currently  awaiting  guidance  from  the 
Agency  on  cimiulative  effects.  They 
anticipate  having  some  preliminary 
evaluation  data  available  for  the  Agency 
by  August,  1997.  For  any  interim 
decisions,  the  Agency  should  take  into 
consideration  the  relatively  benign 
toxicological  profiles  of  pyrethroid 
insecticides  and  their  long  history  of 
safe  use. 

E.  Safety  Determination 

Both  the  chronic  and  acute 
toxicological  endpoints  are  derived  fit>m 
maternal  NOEL's  of  2.0  mg/kg/day  in 
developmental  studies  in  rats  and 
rabbits.  There  were  no  fetal  effects. 
Therefore,  the  safety  fector  lised  for 
protection  of  adults  is  fully  appropriate 
for  the  protection  of  infents  and 


children;  no  additional  safety  fector  is 
necessary. 

1.  U.S.  population.  A  chronic  dietary 
exposure  assessment  using  anticipated 
residues  and  assuming  that  100%  of  all 
crops  are  treated,  found  the  percentage 
of  the  Reference  Dose  (RfD)  utilized  1^ 
the  General  Population  to  be  16%. 
There  is  generally  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Therefore,  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  esfenvalerate  residues. 

A  Tier  3  acute  dietary  exposure 
assessment  found  the  General 
Popidation  to  have  MOE's  of  1,803  at 
the  95***  percentile  of  exposure  and  676 
at  the  99^  percentile  of  exposiire.  These 
values  were  generated  using  actual  field 
trial  residues  and  market  share  data  for 
percentage  of  crop  treated.  These  results 
depict  an  accurate  exposure  pattern  at 
an  exaggerated  daily  dietary  exposure 
rate.  Thus,  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiire  to  esfenvalerata 
residues. 

2.  Infants  and  children-The  chronic 
dietary  assessment  using  the  same 
assimaptions  described  above,  foimd  the 
two  most  sensitive  sub-populations  to 
be  non-nursing  infants  (<1  yr.)  and 
children  (1-6  )rrs.)  utilizing  44%  and 
48%  of  the  RfD,  respectively.  In  the  Tier 
3  acute  dietary  assessment  that  was 
rerun  using  the  assumptions  described 
above,  non-nursing  infants  were  found 
to  have  an  MOE  of  914  at  the  95'» 
percentile  of  exposure  and  an  MOE  of 
254  at  the  99*  percentile.  Children  (1- 

6  yrs.)  were  determined  to  have  an  MOE 
of  698  at  the  95^^  percentile  and  321  at 
the  99*  percentile.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
esfenvalerate  residues. 

F.  International  Tolerances 

Codex  maximum  residue  levels 
(MRL's)  have  been  established  for 
residues  of  fenvaierate  on  a  number  of 
crops  that  also  have  U.S.  tolerances. 
Several  of  these  MRL's  are  different  than 
the  proposed  U.S.  tolerances  for 
esfenvalerate.  Therefore,  some 
harmonization  of  these  maximum 
residue  levels  is  still  needed. 
|FR  [)oc.  97-24691  Filed  9-16-97;  8:45  am] 
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ACTKM:  Notice  of  availability  of  the  draft 
report  of  the  National  Performance 
Measures  Strategy  and  request  for 
comment 


The  Environmental  Protection 
Agency  (EPA),  Office  of  Enforcement 
and  Compliance  Assurance  (OECA) 
announces  the  availabiUty  of  and 
requests  for  comment  on,  the  Draft 
Report  of  the  Natitmal  Pnformanoe 
Measures  Strategy  ("Measures 
Strategy").  The  Measures  Strategy  was 
initiated  t^  OECA  in  January  of  1997 
"to  develop  and  implement  an 
enhanced  set  of  performance  measures 
for  EPA's  enforconent  and  compliance 
assurance  program."  Since  )anuary, 
public  meetings  and  roundtable 
sessions,  consultations  with  experts, 
and  reviews  of  studies  and  articles  hava 
occurred.  Ideas  were  offered  l^ 
representatives  of  regulated  industries 
or  companies,  national  and  local 
environmental  organizations, 
environmental  justice  advocates,  state 
enviroiunental  protection  agencies  and 
associations,  state  Attorneys  General 
offices,  federal  oversight  and 
management  agencies,  fiaderal  regulatory 
and  law  enforcement  agencies, 
environmental  policy  institutes, 
Congressional  staff,  academic  experts, 
DOJ  representatives,  and  EPA  regional 
and  headquarters  managers  and  stfff. 
EPA  has  reviewed  the  ideas  and 
suggestions  that  have  been  offered  bom 
these  sources,  and  from  that  review  a 
proposed  set  of  performance  measures 
has  been  developed. 

The  report  describes  the  need  for 
enhanced  measures,  key  ideas  from 
interested  parties,  general  findings 
about  performance  measurement,  a 
proposed  measurement  framework,  and 
a  set  of  performance  measures  and 
possible  implementation  steps. 
Stakeholders  are  invited  and 
encouraged  to  offer  comment  on  the 
draft  report  through  written  submission. 
EPA  will  review  these  comments,  revise 
the  report  and  the  proposed  measures  (if 
necessary),  and  distribute  a  final  report 
by  the  end  of  October  with  the 
performance  measures  OECA  intends  to 
implement.  In  some  cases,  EPA  may 
initiate  furtho^  steps  to  study  alternative 
measures  that  reqiure  more  analysis  or 
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have  more  complex  implementation 
strategies. 

DATES:  The  Measures  Strategy 
announced  today  will  be  available  on  or 
about  September  17, 1997.  Written 
comments  must  be  received  by  EPA  (see 
address  below  for  contact  person)  the 
close  of  business  on  October  17, 1997. 

ADDRESSES:  The  draft  report  is  available 
at  the  following  Internet  address:  http:/ 
/es.inel.gov/oeca/perfmeas.  It  is  also 
available  by  contacting  Mary  Woods  at 
Science  Applications  International 
Corporation;  telephone  703-645-6958. 
Hard  copies  of  the  draft  report  are 
available  at  EPA's  Information  Resource 
Center,  which  is  located  at  401  M  St. 
SW  (Room  #M2904);  Washington.  DC 
20460;  telephone  (202)  260-5921.  The 
Information  Resource  Center  is  open  for 
business  Monday-Friday  between  8:00 
am — 5:00  pm,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  documents  relating  to  the 
Measures  Strategy  may  also  be  obtained 
by  contacting  James  McDonald,  U.S. 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance  (2201-A);  401  M  St.  SW; 
Washington,  DC  20460;  telephone  (202) 
564-4043;  £ax  (202)  501-0701;  e-mail: 
mcdonald .  james9epamail .  epa.gov. 

SUPPtEMENTARY  INFORMATION:  The  draft 
report  released  today  will  be  the  subject 
of  a  conference  in  Alexandria,  VA  on 
Octolwr  7,  1997.  It  will  take  place  at  the 
Holiday  Inn  Historic  District 
Alexandria.  625  First  Street,  Alexandria, 
Virginia  22314;  telephone  703-548- 
6300.  The  purpose  of  the  conference  is 
to  review  and  discuss  with  stakeholders 
and  regulatory  partners  the  alternative 
performance  measures  contained  in  the 
draft  report  and  which  EPA  is 
considering  adopting  for  its  enforcement 
and  compliance  assurance  program.  At 
that  conference,  panels  of  stakeholders 
and  interested  parties  will  be  asked  to 
provide  comments  and  suggestions 
about  the  measures  or  other  aspects  of 
the  report.  Anyone  interested  in 
attending  the  conference  and/or 
interested  in  being  considered  for 
participation  on  a  panel  should  contact: 
James  McDonald  at  the  address  listed 
above,  or  Mary  Woods,  Science 
Applications  International  Corporation, 
2222  Gallows  Road,  Suite  300.  Duim 
Lorying,  VA  22027;  telephone  703-645- 
6958;  fax  703-903-1373. 

Dated;  September  10, 1997. 
Sjhria  Lowrance, 

Deputy  Assistant  Administmtor,  Office  of 
Enforcement  and  Compliance  Assurance. 
[FR  Doc.  97-24548  Filed  9-16-97;  8:45  am] 
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CONTENTS:  The  major  sections  of  this 
document  include: 
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Deadline 
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Sunmijuy 

In  the  State  of  the  Union  Address  on 
February  4, 1997,  President  Clinton 
announced  an  initiative  supporting 
community-led  efforts  relating  to  rivers 
that  spur  economic  revitalization, 
protect  natural  resources  and  the 
environment,  and  preserve  historic  and 
cultural  heritage.  President  Clinton  has 
since  issued  Executive  Order  13061 
directing  agencies  to  establish  and 
implement  the  initiative.  This  notice 
summarizes  the  initiative  developed  to 
implement  the  President's  directive. 

The  federal  government  plays  two 
critical  roles  in  supporting  river-related 
projects.  First,  it  o^rs  federal  agency 
services  to  organizations  and 
governments  conducting  community- 
based  work.  Second,  it  creates  a  national 
information  aiid  communications 
network  to  encourage  communities  to 
provide  useful  information  to 
communities,  including  sharing  success 
stories. 

The  American  Heritage  Rivers 
initiative  is  voltmtary  and  locally 
driven;  communities  choose  to 
participate  and  can  terminate  their 
participation  at  any  time.  In 
implementing  the  American  Heritage 
Rivers  initiative,  federal  departments 
and  agencies  shall  act  with  due  regard 
for  the  protections  of  private  property 
provided  by  the  Fifth  Amendment  to  the 
United  States  Constitution. 

The  American  Heritage  Rivers 
initiative  will  create  no  new  regulatory 
reqtiirements  or  rules  for  property 
owners  or  state,  tribal,  or  local 


governments.  The  American  Heritage 
Rivers  initiative  will  use  existing  federal 
resources  more  effectively  to  assist 
communities. 

To  enhance  federal  assistance  to 
community-based  projects,  the  federal 
government  will  solicit  nominations 
from  commimities  wishing  to  designate 
their  rivers  as  American  Heritage  Rivers. 
The  nomination  process  is  described  in 
this  notice.  The  President  will  designate 
10  American  Heritage  Rivers  in  early 
1998.  The  communities  surrounding 
designated  rivers  will  receive  a  number 
of  benefits,  including  special 
recognition;  focused  support  bom 
existing  federal  programs;  a  person  (the 
"River  Navigator")  to  serve  as  a  liaison 
between  the  community  and  the  federal 
government;  improved  delivery  of 
assistance  from  agencies  throughout  the 
federal  government;  and  a  "good 
neighbor"  policy.  The  federal 
government  will  work  to  integrate  and 
streamline  its  approach  to  providing 
existing  federal  services  in  designated 
American  Heritage  River  communities 
in  partnership  with  local  leadership. 
These  partnerships  will  give  the  faderal 
government  an  opporttuiity  to  study  and 
improve  how  it  provides  assistance  to 
communities  across  the  nation. 

Additionally,  the  federal  government 
will  provide  a  new  information  center 
on  the  World  Wide  Web  for  community- 
based  projects  in  economic 
revitalization,  natural  resources  and  the 
environment,  and  historic  and  cultural 
preservation.  These  Web  pages  will 
include  information  about  services  that 
can  assist  community  projects  and 
provide  opportunities  for  dialogue 
between  communities.  The  federal 
government  will  also  provide  this 
information  to  people  without  access  to 
the  Internet. 

The  American  Heritage  Rivers 
initiative  was  developed  by  an 
interagency  task  force  convened  by  the 
White  House. 

The  President's  Executive  Order 
creates  a  new  committee,  called  the 
American  Heritage  Rivers  Interagency 
Committee  (Committee)  that  wiU  be 
responsible  for  the  implementation  of 
the  American  Heritage  Rivers  initiative. 
The  Committee  will  be  composed  of  the 
following  members  or  their  designees  at 
the  Assistant  Secretary  level  or 
equivalent: 

•  The  Secretary  of  Defense; 

•  The  Attorney  General; 

•  The  Secretary  of  the  Interior 

•  The  Secretary  of  Agriculture; 

•  The  Secretary  of  Housing  and 
Urban  Development; 

•  The  Secretary  of  Transportation,' 

•  The  Secretary  of  Energy; 


•  The  Administrator  of  the 
Environmental  Protection  Agency; 

•  The  Chair  of  the  Advisory  Council 
on  Historic  Preservation; 

•  The  Chairperson  of  the  National 
Endowment  for  the  Arts; 

•  The  Chairperson  of  the  National 
Endowment  for  the  Himianities. 

The  Executive  Order  shall  apply  to 
any  agency  on  the  Committee  and  such 
other  agencies  as  designated  by  the 
President. 

Each  of  these  departments  and 
agencies  oversees  programs  and 
services,  authorized  by  Congress,  that 
can  benefit  citizens  in  riverfront 
communities.  By  engaging  many  of 
these  departments  and  agencies  in  the 
creation  of  the  American  Heritage  Rivers 
initiative,  the  Administration  has  tried 
to  ensure  that  the  initiative  is  founded 
on  their  various  missions  they  are 
mandated  to  address,  economic 
revitalization,  natural  resources  and 
environmental  protection,  and  historic 
and  cultural  preservation,  and  is 
directed  at  improving  the  coordination 
and  delivery  of  related  services. 

The  American  Heritage  Rivers 
initiative  embodies  the  Administration's 
effort  to  reinvent  government  in 
accordance  with  the  National 
Performance  Review.  The  National 
Performance  Review,  directed  by  Vice 
President  Gore,  seeks  to  create  a 
government  that  works  better  and  costs 
less  through  focusing  on  customer 
service,  developing  partnerships,  and 
delegating  power  to  the  front  lines. 

Availability  of  Ninnination  Packet!  and 
Supplementary  Information' 

Deadline:  Nominations  must  be 
received  by  7:00  p.m.,  EST,  on 
December  10, 1997.  No  nomination 
packets  will  be  accepted  after  this  time. 

Availability  of  Nomination  Packets: 
Nomination  packets  aie  available  by 
request: 

1.  To  call  for  nomination  packets:  1- 
888-40RIVER  and  leave  a  message  to 
request  a  nomination  packet. 

2.  To  request  nomination  packets  by 
mail,  write  to:  Karen  HoU>s,  Agency 
Representative,  Executive  Office  of  the 
President,  Old  Executive  Office 
Building,  Room  380,  Washington,  D.C 
20502. 

3.  To  request  nomination  packets  by 
Internet,  access  the  American  Heritage 
Rivers  homepage  at  http:// 
www.epa.gov/rivers. 

Address 

Nomination  packets  will  be  accepted 
in  three  ways: 

1.  To  mau  nomination  packets: 
Executive  Office  of  the  President,  Old 
Executive  Office  Building,  Room  360, 
Washington.  D.C.  20502. 


2.  To  fax  nomination  packets:  202- 
456-6546. 

3.  To  e-mail  nomination  packets  see 
instructions  on  the  American  Heritage 
Rivers  homepage  at  http:// 
www.epa.gov/river8. 

All  applicants  will  receive  a  postcard 
notification  that  their  nomination 
packet  has  been  received. 

For  Further  Information:  You  can 
request  additional  information  about 
American  Heritage  Rivers  in  the 
following  ways: 

1.  To  receive  an  information  packet  or 
ask  a  specific  question:  Call  1-888- 
40RIVER  and  leave  a  message  with  you 
name,  address  and  daytime  telephone 
number.  Please  be  as  specific  as  possible 
in  your  information  request. 

2.  Federal  field  staff  have  been 
identified  in  each  state  to  answer 
questions.  You  can  obtain  a  list  of  the 
federal  field  staff  by  calling  1-888- 
40RIVER,  or  by  accessing  the  American 
Heritage  Rivers  home  page  at:  http// 
www.epa.gov/rivei8.  A  list  of  the  agency 
staff  in  Washington,  D.C.  is  also 
available  via  these  two  methods. 

3.  The  latest  information  is  available 
on  the  American  Heritage  Rivers  home 
page  at:  http//www.epa.gov/rivers. 

Supplementary  Information 

This  notice  is  available  on  the 
American  Heritage  Rivers  home  page  at 
http://www.epa^ov/river8. 

Background 

Why  This  Initiative? 

Rivers  are  an  integral  part  of  our 
Nation's  history.  They  often  define  the 
distinctive  character  of  communities, 
providing  avenues  for  trade, 
opportunities  for  commerce,  agriculture 
and  forestry,  routes  for  exploration  and 
discovery,  inspiration  for  ideas  and 
culture,  means  of  recreation,  and  habitat 
for  wildlife. 

Communities  across  America  are 
working  to  revitalize  their  waterfronts 
and  to  enhance  the  historic,  cultural, 
recreational,  agricultural,  public  health, 
and  environmental  values  of  their 
rivers.  At  the  same  time,  many  people 
have  called  for  better,  smarter,  and  more 
coordinated  ways  to  work  with  the 
federal  government  President  Cltntoa 
instructed  the  Cabinet  to  work  with 
communities  in  the  design  of  this 
initiative  to  support  community-led 
efforts  that  spur  economic  revitalization, 
protect  natural  resources  and  the 
environment,  and  preserve  our  historic 
and  cultural  heritage. 

The  American  Heritage  Rivers       * 
initiative  is  consistent  vtrith  the  existing 
authorities  articulated  by  Congress  in 
the  National  Environmental  Policy  Act 


(NEPA)  of  1969,  as  well  as  other 
authorities.granted  to  agencies  (the 
National  Historic  Preservation  Act,  the 
Housing  and  Community  E)evelopment 
Act,  the  Clean  Water  Act  and  the 
Intermodal  Surface  Transportation 
Efficiency  Act,  to  name  a  few).  NEPA. 
for  example,  instructs  federal  agencies 
to  seek  to  create  and  maintain 
conditions  under  which  man  and  nature 
can  exist  in  productive  harmony,  while 
preserving  important  historic,  cultural, 
and  natural  aspects  of  our  national 
heritage.  The  American  Heritage  Rivers 
initiative  seeks  to  coordinate  these 
existing  authorities  in  %  more  efficient 
and  complementary  manner. 

How  Was  the  Initiative  Developed? 

President  Clinton  announced  the 
initiative  during  the  State  of  the  Union 
Address  on  February  4, 1997.  An 
interagency  task  force  was  formed  to 
develop  the  initiative  and  was  charged 
to  report  to  the  President  within  90 
days.  The  task  force  was  chaired  by  the 
Council  on  Environmental  Quality,  and 
participating  agencies  included  the 
Departments  of  Agricidture,  Commerce, 
Defense,  Energy,  Housing  and  Urban 
Development,  Justice,  Interior, 
Transportation,  the  Environmental 
Protection  Agency,  the  Advisory 
Coimcil  on  Historic  Preservation,  the    ' 
National  Endowment  for  the  Arts,  the 
National  Endowment  for  the 
Humanities,  and  the  Smithsonim 
Institution. 

On  February  10, 1997,  a  home  page  on 
the  World  Wide  Web  was  established  to 
share  ongoing  information  with  the 
public  and  to  encourage  their  input  on 
all  components  of  the  initiative  (hftp:// 
www.eps.gov/rivers).  The  home  page  is 
updated  on  a  regular  basis.  In  addition, 
a  notline  was  established  for  citizen 
comments  and  que^ons  (1-888- 
40RIVER). 

During  April  and  May,  meetings  were 
held  across  the  country  to  solicit  input 
on  the  criteria  and  selection  process  and 
to  identify  the  particular  federal 
resounds  sought  most  by  communities. 
Staff  members  from  the  U.S.  Congress 
authorizing  and  appropriating 
committees,  along  with  a  varied  group 
of  stakeholders,  were  invited  to  the  two 
Washington,  D.C.  meetings.  Meetings 
have  also  been  held  in  AU>uquerque, 
New  Mexico;  Boston,  Massachusetts; 
Philadelphia,  Pennsylvania;  AUanta, 
Georgia:  Chicago,  Illinois;  San 
Francisco,  California;  Los  Angeles, 
California;  Seattie,  Washington; 
Asheville,  North  Carolina;  and  Denver, 
Colorado.  In  addition,  members  of  the 
interagency  task  force  were  invited  to 
meetings  in  El  Paso  (organized  by 
Congressman  Silvestre  Reyes)  and 
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Laredo,  Texas  (convened  by  Mayor  Saul 
N.  Ramirez,  Jr.  and  Webb  County  Judge 
Mercuric  Martinez,  Jr.) 

Participants  in  these  meetings  offered 
many  excellent  suggestions  on  the 
overall  initiative  design  and  the  needs 
of  communities  across  the  country 
engaged  in  river  revitalization  e£Forts. 
As  a  result,  a  draft  notice  of  the 
initiative  was  published  in  the  Federal 
Register  on  May  19.  The  Federal 
Register  notice  specifically  asked  for 
comments  on  the  proposed  overall 
design  of  the  initiative,  the  qualifying 
and  selection  criteria,  and  the 
nomination  and  selection  process.  It 
also  solicited  advice  regarding  the 
specific  types  of  federal  assistance 
communities  would  find  most  helpful. 

The  comment  period  was  originally 
scheduled  to  end  June  9, 1997,  but  was 
extended  until  August  20,  1997  at  the 
request  of  individuals  and  organizations 
and  to  encourage  additional  public 
comment. 

Following  the  Federal  Register  notice. 
members  of  the  interagency  task  force 
were  invited  to  attend  a  number  of 
meetings,  including  those  in 
Minneapolis,  Minnesota  (organized  by 
St.  Paul  Mayor  Norm  Coleman  and 
attended  by  some  20  mayors  along  the 
Upper  Mississippi  River);  the  Fox  River, 
Wisconsin  (at  the  request  of 
Congressman  Jay  Johnson);  and  the 
cities  of  Dubuque,  Iowa;  Jefferson  City, 
Missouri;  and  Austin,  Texas  (at  the 
invitation  of  representatives  £rom  the 
agriculture  community);  Denver, 
Colorado  (at  the  invitation  of  the  Upper 
Arkansas  Watershed  Council);  West 
Virginia  (at  the  request  of  the  Hardy 
County  Commissioners);  and  Frederick. 
Maryland  (at  the  request  of  the 
Frederick  County  Board  of 
Commissioners). 

Summary  of  Comments  Received  From 
the  Comment  Period  (May  19  to  August 
20, 1997) 

The  Federal  Register  notice  comment 
period  ran  from  May  19  to  August  20. 
1997,  for  a  total  of  90  days.  The 
Administration  is  appreciative  of  all 
those  who  took  the  time  to  express  their 
views  and  ideas  on  the  initiative. 

More  than  1 ,700  conunents  were 
received.  Many  respondents  wrote  in 
favor  of  the  initiative,  citing  increased 
coordination  of  federal  services,  the 
attention  to  environmental,  economic, 
and  ciilturai  and  historic  values  in  the 
design  of  the  initiative,  the  integrated 
method  to  river  restoration  and 
revitalization,  and  the  community- 
driven  approach.  Many  appreciated  the 
fact  that  no  new  regulations  would  be 
imposed  as  a  result  of  the  initiative. 


Many  of  the  respondents  wrote  in 
opposition  to  the  initiative.  Many  were 
opposed  to  federal  involvement  of  any 
kind  in  restoring  and  revitalizing  rivers 
and  often  expressed  concern  about 
property  rights  and  the  role  of  the 
United  Nations  along  designated  rivers. 

Efforts  were  made  to  address  all 
comments  received.  Special  effort  was 
made  to  clarify  and  refine  the  following 
areas: 

•  Overall  initiative  design; 

•  Need  for  the  initiative; 

•  Qualifying  and  selection  criteria; 

•  Role  of  the  federal  government; 

•  Congressional,  state,  and  local  roles; 

•  Benefits  to  non-designated  rivers; 

•  Role  of  the  River  Navigator; 

•  Private  property  concerns; 

•  Nomination  and  selection  process; 

•  Public  involvement  in  the  design  of 
the  initiative. 

A  summary  of  the  comments  received, 
and  how  each  was  addressed,  appears  in 
Appendix  2  of  this  notice. 

Overall  Program  Design 

The  American  Heritage  Rivers 
initiative  will  be  driven  by  the  needs 
and  desires  of  communities  that  wish  to 
participate.  The  federal  government  will 
focus  the  delivery  of  resources  to 
support  community-led  efforts  that  spur 
economic  revitalization,  protect  natural 
resources  and  the  environment,  and 
preserve  our  historic  and  cultural 
heritage.  The  initiative  will  also 
pinpoint  and  recognize  outstanding 
models  of  community-based 
development,  conservation,  and  other 
efforts,  and  will,  through  an  information 
clearinghouse,  share  the  lessons  learned 
in  these  communities  with  all  who  are 
interested. 

How  Do  Communities  Nominate  a  River 
and  Who  May  Apply? 

The  nomination  process  l)egins  in  the 
local  community.  People  representing 
all  the  different  interests  who  live  and 
work  in  the  area  should  come  together 
to  develop  the  nomination.  After 
meeting  to  share  information,  identify 
common  goals  for  their  river,  and  set 
strategies  to  achieve  those  goals,  they 
should  ask  one  of  their  members  to 
submit  a  nomination  on  their  twhalf. 

The  dbmination  package  must  include 
a  completed  American  Heritage  Rivers 
Cover  Sheet  (printed  at  the  end  of  this 
notice  in  Appendix  1)  and  responses  to 
items  1—4,  listed  below.  Responses  to 
items  3  and  4  constitute  the  primary 
basis  for  evaluating  nominations.  Items 
1  and  2  will  be  used  to  put  responses 
to  items  3  and  4  in  context,  but  will  not 
be  used  to  assess  the  merits  of  the 
nomination.  The  President  %vill 
designate  rivers  that  receive  the  highest 


evaluation  from  items  3  and  4  and  have 
substantively  answered  items  1  and  2. 
The  President  will  also  seek  rivers 
representing  the  geographical, 
historical,  and  resource  diversity  of  the 
nation  (for  a  complete  discussion  of 
additional  factors  used  in  the  selection 
process,  please  see  "How  Will  Rivers  Be 
Selected  for  Designation?"  below). 

These  four  items  reflect  changes  made 
to  the  initiative  as  a  result  of  public 
comment.  In  the  May  19  and  June  20 
Federal  Register  notices,  five  criteria 
were  listed:  (1)  Broad  community 
support;  (2)  notable  resource  qualities; 
(3)  local  and  regional  partnership 
agreements;  (4)  strategies  that  lead  to 
action;  and  (5)  measurable  results.  In 
this  final  notice,  two  criteria  from  the 
earlier  notices,  (1)  broad  community 
support  and  (2)  local  and  regional 
partnership  agreements,  have  been 
combined  into  one  item:  "illustrate 
support  for  the  nomination  and  plan  of 
action."  The  second  criterion  from 
earlier  notices,  notable  resource 
qualities,  is  no  longer  a  criterion 
because  it  is  primarily  descriptive.  The 
two  criteria  from  the  earlier  notices,  (3) 
strategies  that  lead  to  action  and  (4) 
measurable  results,  have  been  combined 
into  one  item:  "describe  the 
community's  plan  of  action,"  which 
includes  measures  of  performance  as 
one  of  the  components  of  the  plan  of      , 
action. 

The  four  items  to  be  addressed  in  the 
nomination  packet  are: 

1.  Describe  the  Proposed  American 
Heritage  River  Area 

Define  the  prop>osed  area  and  describe 
its  natural  qualities  and  current  uses;  for 
example,  economic  activities, 
population  patterns,  and  topography. 
The  size  may  vary  from  a  short  stretch 
to  the  whole  length  of  the  river.  It  can 
cover  land  immediately  adjacent  to  the 
river,  such  as  the  waterfront  and  stream 
side  areas,  or  span  the  entire  watershed. 
It  may  cross  jurisdictional  boundaries. 
The  scope  of  the  area,  however,  should 
be  sufficient  to  achieve  the  community's 
goals. 

2.  Describe  the  Notable  Resource 
Qualities  in  the  Area 

Explain  how  the  natural,  economic, 
agricultural,  scenic,  historic,  cultural, 
and/or  recreational  resources  are 
distinctive  or  unique. 

3.  Describe  the  Community's  Plan  of 
Action 

Demonstrate  that  the  conmiunity  has 
in  hand,  or  is  developing,  a  clearly 
defined  plan  of  action  to  achieve  its 
vision  for  the  river  area.  Applicants  are 
expected  to  address  all  three  American 


Heritage  Rivers  objectives — economic 
revitalization,  natural  resource  and 
environmental  protection,  and  historic 
and  cultural  preservation — either 
through  planned  actions  or  past 
accomplishments.  Any  actions  planned 
on  the  designated  river  area  should  not 
adversely  impact  neighboring 
communities.  The  community  may 
describe  both  long-term  plans  and  short- 
term  actions.  It  should  also  describe 
how  private  property  rights  will  be 
respected. 

At  a  minimum,  the  plan  of  action 
should  address: 

•  Community  vision. 

•  Products  and  projects,  including 
project  maintenance. 

•  Resources,  both  committed  and 
anticipated,  including  means  of 
generating  additional  suppiort  from  both 
private  and  public  sources. 

•  Expected  federal  role. 

•  Schedule  or  timeline. 

•  Qtizen  involvement 

•  Public  education. 

•  Logistical  support,  operating 
procedures  and  policies. 

•  Prior  accomplishments,  if  relevant, 
and  relationship  to  existing  plans  and 
projects  in  the  area. 

•  Challenges  to  community  action. 

•  Measures  of  performance. 

4.  Illustrate  Who  Supports  the 
Nomination  and  Plan  of  Action 

Demonstrate  that  a  range  of  citizens 
and  organizations  support  the 
nomination  and  plan  of  action.  Provide 
evidence  that  members  of  the 
community  have  had  an  opportunity  to 
comn?ent  on  and  discuss  the 
nomination  and  plan  of  action. 

•  Supporters  snould  reflect  the 
diversity  of  the  community.  As  •■ 
appropriate,  they  should  include 
farmers,  ranchers,  landowners, 
businesses  and  industries,  educational 
and  arts  organizations,  youth  groups, 
community  leaders,  developers  and 
community  development  organizations, 
historical  societies,  environmental 
groups,  and  other  nonprofit 
organizations,  elected  officials,  and 
state,  tribal  and  local  govenunents. 
Supporters  should  include  minority  and 
low  income-individuals  and  groups. 
Those  who  rely  on  the  resources  but  live 
outside  the  area  should  also  be  included 
in  discussions  about  the  plan  of  action, 
but  may  not  submit  a  nomination. 

•  Dmcribe  the  nature  and  scope  of  the 
supporters'  role.  Demonstrate  that  they 
come  from  all  affected  jurisdictions. 

•  As  appropriate,  describe  how  past 
and  continuing  partnerships  or 
agreements  support  the  nomination 
proposal.  If  relevant,  describe 
partnerships  or  agreements  that  were 


forged  and  commitments  that  were 
made  specifically  to  support  the 
American  Heritage  Rivers  nomination 
proposal. 

•  Letters  of  endorsement  and  support 
are  highly  recommended,  especially 
those  from  elected  officials  and 
appropriate  state,  tribal  and  local 
governments.  Letters  from  federal 
agencies  will  not  be  accepted. 

Nominations  must  be  limited  to  15 
pages  of  10-point  text  or  larger,  using 
one-inch  margins.  Letters  of 
endorsement  should  include  names, 
addresses,  and  phone  numbers  of  the 
supporters  and  will  not  count  toward 
the  15-page  limit.  Letters  of 
endorsement  should  also  indicate  the 
level  of  support  to  be  given  to  the 
American  Heritage  River  plan  of  action 
by  the  individual  or  organization 
writing  the  letter.  Letters  of 
endorsement  must  be  included  in  the 
nomination  packet;  letters  of 
endorsement  sent  separately  will  not  be 
considered.  Due  to  constraints  on  the 
review  and  selection  process,  additional 
materials,  such  as  videos,  photographs. 
and  plans,  will  not  be  accepted; 
however,  photographs  may  be 
embedded  in  the  text  if  the  total  length 
does  not  exceed  15  pages. 

As  part  of  a  nomination  packet, 
communities  must  identify  projects  they 
wish  to  undertake.  Cocomunities 
seeking  designation  do  not  have  to  agree 
on  every  aspect  of  the  river's  use;  they 
must  oiily  agree  to  support  the  plan  of 
action  for  the  river  they  identify  in  their 
nomination  package.  C3f  course,  any 
projects  identified  in  the  nomination 
packet  must  still  undergo  applicable 
state  and  local  review  processes. 

The  most  successful  applicants  will 
show  evidence  of  broad  community 
support  and  a  clearly  defined  plan  of 
action.  A  single  nomination  for  the  same 
river,  river  stretch  or  river  confluence 
will  indicate,  in  part,  this  broad 
community  support.  One  nomination 
per  river,  river  stretch  or  river 
confluence  is  recommended.  Midtiple 
nominations  will  be  ranked  and  scored 
separately. 

The  scope  of  the  nomination  does  not 
have  to  include  contiguous  segments  of 
the  river.  While  it  is  desirable  to  apply 
for  designation  of  contiguous  river 
segments,  nominations  for  two  or  more 
noncontiguous  segments  will  be 
accepted  and  considered.  It  is 
conceivable  that  two  communities  will 
choose  to  nominate  noncontiguous 
segments  of  the  same  river.  Although 
this  is  acceptable,  actions  proposed 
should  not  adversely  affect  neighboring 
communities  or  have  a  negative  impact 
on  such  things  as  cultural  or  natural 
resources,  the  environment,  river  access, 


water  quantity  or  quality,  agriculture, 
navigation,  or  flood  plain  management 

After  a  designation  is  made,  some 
communities  may  wish  to  add  stretches 
of  river  as  part  of  their  designated  river. 
The  same  process  used  by  the 
conmiunity  to  seek  designation  should 
be  used  to  augment  the  designated  river 
area.  The  community  should  notify  the 
Committee  (see  "Coordinated  Delivery 
of  Federal  Services"  below)  of  this 
augmentation.  The  Committee  will  then 
make  such  recommendations  to  the 
President  on  behalf  of  the  community. 

Foreign  governments  and  their 
international  organizations  are  ineligible 
to  nominate  rivers.  Foreign  governments 
and  their  international  organizations 
will  have  no  authority  granted  to  them 
as  a  result  of  an  American  Heritage 
Rivers  designation. 

Nominations  are  welcomed  from 
community-led  efforts  that  are  well 
imderway,  as  well  as  from  new  efforts 
that  are  not  yet  being  implemented. 

How  Will  Rivers  Be  Selected  for 
Designation? 

A  panel  of  experts  on  river  issues  will 
review  nominations  and  recommend 
rivers  to  the  President  for  designation. 
The  panel  will  be  composed  of  a 
number  of  interests,  such  as 
representatives  of  natural,  cultural  and 
historic  resources  concerns;  scenic, 
environmental  and  recreation  interests; 
tourism,  transportation,  and  economic 
development  interests;  labor;  and 
industries  such  as  agriculture, 
hydropower,  manufacturing,  mining, 
forest  management  and  others. 

The  Chair  of  the  Council  on 
Environmental  Quality  shall  develop 
procedures  for  selecting  the  members  of 
the  panel  and  directing  its  activities. 

In  preparation  for  review  by  the 
panel,  agency  staff  will  score  individual 
nominations  based  on  community 
responses  to  items  1—4  explained  in 
detail  above  and  summarized  as  follows: 

1.  Description  of  the  proposed 
American  Heritage  River  area. 

2.  Description  of  the  notable  resource 
qualities  in  the  area. 

3.  E)escription  of  the  community's 
plan  of  action. 

4.  Illustration  of  who  supports  the 
nomination  and  plan  of  action. 

Responses  to  items  3  and  4  constitute 
the  primary  basis  for  evaluating 
nominations  and  will  be  given  equal 
weight  in  the  scoring  process,  while 
items  1  and  2  will  be  used  to  put 
responses  to  items  3  and  4  in  context 

From  among  those  nominations  that 
are  considered  to  be  qualified,  the 
reviewing  pcmel  will  also  seek  to 
recommend  rivers  for  designation  that 
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represent  a  range  and  variety  of  kinds  of 
rivers,  including  those  that: 

•  As  a  group  and  individually, 
represent  the  natural,  historic,  cultiiral, 
social,  economic  and  agriculttiial 
diversity  of  American  rivers. 

•  Showcase  a  variety  of  stream  sizes 
and  an  assortment  of  urban,  rural,  and 
mixed  settings  from  around  the  coimtry. 
The  Committee  may  recommend  both 
relatively  pristine  and  degraded  rivers. 

•  Highlight  a  variety  of  innovative 
programs  in  such  areas  as  historic 
preservation,  wildlifB  management, 
fisheries  restoration,  recreation, 
community  revitalization,  agriciiltural 
practices,  public  health  and  drinking 
water  source  protection,  and  flood  plain 
and  watershed  management. 

•  Include  community  partnerships  in 
an  early  stage  of  development,  as  well 
as  those  that  are  more  well  established. 

•  Stand  to  benefit  frtun  requested 
federal  assistance. 

Number  of  Designations 

The  President  will  designate  ten 
rivers  in  early  1998.  Additional 
designation  in  subsequent  years  wrill  be 
guided  by  experience  gained  from  the 
designated  rivera  and  the  level  of 
community  support  for  the  initiative. 

Terms  of  Designation 

American  Heritage  Rivers  designation 
is  intended  to  enhance  the  partnership 
between  a  community  along  a 
designated  river  and  the  federal 
government.  Although  the  term  of 
focused,  active  assistance  will  be 
limited  to  five  years,  it  may  be 
impossible  to  achieve  measurable 
results  from  a  community's  plan  of 
action  in  that  time.  Federal  agencies 
may  continue  to  provide  appropriate 
services  as  part  of  their  ongoing 
activities,  after  this  time. 

The  community,  with  the  support  of 
the  federal  government,  will  work 
together  to  implement  the  plan  of 
action.  Designation  will  generally  be 
considered  permanent  or  until  and 
unless  termination  of  designation  is 
sought 

The  Committee  will  develop  a  process 
by  which  any  community  that 
nominates  and  has  its  river  designated 
may  have  this  designation  terminated  at 
its  request 

Upon  a  determination  by  the  Chair  of 
the  Council  on  Environmental  Quality 
that  a  commimity  has  foiled  to 
implement  its  plan,  the  Chair  may 
recommend  to  the  President  that  a 
designation  be  revoked.  The  Chair  shall 
notify  the  community  at  leaist  30  days 
prior  to  making  such  a  recommendation 
to  the  President  Based  on  that 


recommendation,  the  President  may 
revoke  the  designation. 

The  federal  government  may  also  find 
it  necessary  to  terminate  designation 
because  a  community  has  failed  to 
pursue  its  plan  of  action.  The 
procedures  for  such  an  action  will 
accompany  the  designation  of  American 
Heritage  Rivera.  Regardless  of  whether 
the  community  or  the  federal 
government  has  requested  termination 
of  designation,  the  other  party  shall  be 
entiUed  to  know  the  rational  for  the 
other  party's  action. 

Benefits  of  Deaignatioa 

Presidential  Recognition 

Designated  American  Heritage  Rivers 
will  be  selected  by  the  President  of  the 
United  States  as  rivera  which  deserve 
special  recognition. 

Coordinated  Delivery  (^Federal 
Services 

Programs  exist  in  numerous  federal 
agencies  to  support  economic 
revitalization,  natural  resources  and 
envircHunental  protection,  and  historic 
and  cultural  preservation,  especially  in 
the  agencies  that  have  perticipated  in 
the  development  of  American  Heritage 
Rivera. 

All  assistance  from  the  federal 
-government  under  the  auspices  of  the 
American  Heritaige  Rivera  initiative  will 
come  at  the  request  of  the  community. 
However,  once  a  river  is  designated,  a 
preliminary  team  of  federal  agency 
representatives  will  be  available  to  help 
the  community  determine  the  role  for 
federal  assistance.  A  River  Navigator, 
formerly  referred  to  as  a  "caseworker" 
in  public  meetings  and  earlier 
documents  (see  "River  Navigator" 
below,  for  a  full  description  of  this 
position)  wUl  be  made  available  for  each 
community.  The  American  Heritage 
Rivera  Interagency  Committee  (see 
"Summary"  above)  may  assist  in 
overcoming  obstacles  that  arise  as  many 
federal  services  are  provided. 

Examples  of  the  federal  assistance  a 
community  might  receive  include: 
information  and  maps  to  help 
communities  identify  and  evaluate 
historic,  environmental  and  economic 
resources;  capacity  building,  planning 
and  community  outreach  assistance  to 
ensure  a  well-defined  action  strategy 
and  a  broad  base  of  support;  training  in 
the  use  of  soil  and  water  quality 
information  as  a  basis  for  decision- 
making and  against  which  to  measure 
progress;  training  and  assistance  with 
environmental  monitoring  to  help 
communities  develop  a  report  card  on 
river  conditions  and  trends;  research 
assistance  to  identify  events  and  trends 


in  local  history;  interpretive  assistance 
to  develop  a  framework  for 
communicating  the  importance  of  the 
conununity's  river  heritage;  technical 
and  financial  assistance  to  implement 
restoration  and  pollution  prevention 
activities;  and  economic  modeling  to 
help  communities  assess  benefits  and 
costs  of  proposed  projects. 

Within  90  days  of  designation,  the 
community  and  the  federal  agency  team 
should  agree  on  a  framework  document 
to  identify  their  proposed  roles.  The 
community  and  the  federal  team  should 
agree  upon  one  sponsoring  federal 
agency  to  lead  the  coordination  of 
federal  resources.  Methods  for 
simplifying  and  expediting  individual 
program  services  will  be  investigated, 
and,  recommendations  made,  as 
appropriate,  for  improving  the  scope 
•nd  substance  of  federal  tools. 

The  federal  teams  will  function  in 
partnership  with  each  community,  state, 
local,  tribal  governments,  non- 
governmental organisations,  and  othen, 
as  appropriate. 

Tne  Committee  will  oversee  the 
federal  responsibilities  under  the 
initiative.  Based  on  the  lessons  learned 
from  each  designated  river,  the 
Committee  will  look  for  opportunities  to 
reduce  bureaucracy,  streamline  services, 
and  overcome  obstacles. 

Finally,  faderal  employees  providing 
assistance  to  designated  American 
Heritage  Rivera  will  f>articipate  In  an 
evaluation  of  the  successes  and 
problems  associated  with  the  initiative 
and  make  recommendations  for 
improving  delivery  and  accessibility  of 
services  and  programs. 

River  Navigatm' 

The  communify  siurounding  each 
designated  river  will  have  the 
opportunify  to  help  select  a  River 
Navigator  who  will  assist  the 
community  in  implementing  its  plan  of 
action.  The  River  Navigator  will  serve  as 
a  liaison  between  the  communify  and 
the  appropriate  federal  programs;  assist 
the  communify,  if  requested,  in 
engaging  the  assistance  of  state,  tribal, 
and  local  governments  and  private 
sector  interest;  provide  information 
services;  ofifer  technical  advice;  and 
perform  other  duties  as  the  communify 
may  request,  consistent  with  the  goals  of 
the  American  Heritage  Rivera  initiative. 

The  communify,  rather  than  the  River 
Navigator,  will  be  responsible  for 
implementation  of  the  communify's 
plans.  The  River  Navigator  will  have  no 
authorify  to  adjudicate  and  may  not 
engage  in  the  following:  lobbying; 
leaderahip  of  the  communify 
partnerehip  or  any  of  its  endeavora,  or 
sponsoring  organizations;  or  serve  as  an 
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officer  or  voting  member  of  the . 
partnerahip  or  any  ^onsaring. 
organizatioiL 

m  order  to  ensure  clear 
communication,  the  federal  government 
will  request  that  the  communify  identify 
a  single  point  of  contact  as  its 
representative  to  work  closely  with  the 
River  Navigator.  Of  course,  aU  memben 
of  the  communify  may  speak  with  the 
River  Navigator  and  other  appropriate 
federal  officials  assisting  American 
Heritage  Rivers. 

The  Iramework  document,  drafted  by 
the  federal  agencies  and  the  community 
within  90  days  of  designation,  should 
include  a  position  description  for  the 
River  Navigator  tailored  to  the  unique 
needs  of  the  communify.  The  federal 
agencies  and  the  communify  shoidd 
develop  performance  measures  for  the 
River  Navigator  once  she  or  he  is 
identified.  These  performance  measures 
must  reflect  the  role  of  the  River 
Navigator  as  defined  in  this  Federal 
RMdster  notice. 

Ine  River  Navigator  will  be  selected 
by  the  sponsoring  federal  agency  with 
input  from  the  communify  (see 
"Coordinated  Delivery  of  Federal 
Services"  above),  and  will  be  filled  for 
a  period  no  longer  than  five  yeara 
beginning  no  later  than  120  days  after 
the  date  of  designation.  Because  each 
communify  will  have  difierence  needs, 
the  sponsoring  federal  agency  will 
identify  several  candidates  for  the  River 
Navigator  position  from  existing  staff 
and  provide  an  opportiinify  for  the 
conununify  to  interview  these 
candidates  and  provide  input  to  the 
selection  process.  The  River  Navigator 
will  have  mmrimufn  latitude  to  worii; 
with  the  communify.  while  also  having 
direct  access  to  principal  staff  of  the 
sponsoring  agency,  including  the  agency 
representative  on  the  Council  (see 
"Coordinated  Delivery  of  Federal 
Services"  above)  as  well  as  other 
agencies. 

The  River  Navigator  position  will  be 
fully  federally  funded,  unless  the 
communify  volunteera  non-federal 
funds  to  support  the  position.  There  is 
no  requirement  that  a  communify  accept 
a  federal  employee  as  their  River 
Navigator.  If  the  conununify  chooses  not 
to  take  advantage  of  the  benefit  of 
having  a  River  Navigator,  the  federal 
government  will  provide  a  point  of 
contact  on  the  Council  to  call  upon  as 
needed. 

"Good  Neighbor"  Policy 

Regarding  those  sites  designated  as 
American  Heritage  Rivera,  the  federal 
government  intends  to  act  as  a  "good 
neighbor"  in  planning  and  making 
decisions  that  affect  economic 


development,  natural  resources  and 
environmental  protection,  and  historic 
and  cultural  preservation.  The 
assistance  provided  by  federal  agencies 
is  intended  to  enhance  and  complement 
local  communify  goals.  In  coordinating 
with  state,  tribal  and  local  governments, 
federal  agencies  will  strive  to  miniinign 
inconsistency,  and  to  reduce  or 
eliminate  conflicting  policies  and 
programs  operating  on  and  around 
designated  rivera.  Through  early 
coordination  and  public  involvement, 
federal  agencies  will  be  in  a  better 
position  to  accommodate  the  local 
communify  plans  for  designated  riven 
when  planning  proposed  fsderal 
actions.  The  Good  Neighbor  policy  will 
add  no  new  layera  of  review  or  approval 
to  federal  actions — it  will  simply 
fecilitate  those  coordination  poUcies 
and  review  processes  already  in  place, 
and  encourage  the  consolidation  and 
streamlining  of  existing  review 
processes,  where  possible. 

Federal  agencies  will  be  encouraged 
to  work  in  partnership  with 
communities.  Local  federal  fecilities 
will  be  encouraged  to  provide  public 
access,  physical  space,  technical 
assistance,  and  other  support  for  «^ch 
they  have  authorify  and  resources. 

Private  Sector  Opportunities 

The  Administration  will  look  for 
opportunities  to  help  communities 
access  resources  frtim  the  private  sector 
to  help  accomplish  the  purposes  of  this 
initiative. 

Benefits  to  Applkants  Who  Submit 
Complele  Nomination  Packages 

Communities  that  invest  their  time  to 
complete  the  American  Heritage  Rivera 
nomination  package  have  already  taken 
important  steps  to  revitalize  their 
communities  and  improve  their  rivera. 
In  recognition  of  these  efforts,  those 
who  stibmit  complete  nomination 
packages  will  receive: 

•  An  invitation  to  a  national  or 
regional  symposium  on  partnering  with 
federal,  state,  tribal  and  local 
governments  to  share  information  and 
learn  about  the  tools  and  resources 
available  from  a  variefy  of  sources, 
including  communify  organizations. 
These  symposia  will  also  provide 
communify  membera  an  opportunify  to 
give  important  feedback  to  federal 
program  managera. 

•  Relevant  site-specific  data  and 
computer  software,  including 
environmental  information,  geological 
maps,  communify  planning  software 
and  economic  modeling  tools.  This 
information  will  be  tailored  to  meet  the 
commimify's  needs  as  identified  in  their 
nomination. 


Improved  Services  AvailAle  to  All 

All  communities,  will  benefit  frt>m  . 
improved  federal  services.  Americaa.. 
Heritage  Rivera  Services  consolidates 
existing  information  from  many 
organizations  in  one,  easy-to-use  World 
Wide  Web  site.  Those  who  do  not  have 
Internet  access  can  call  1-888-40RIVER 
to  request  information. 

Services,  tools  and  products  related  to 
these  three  primary  objectives  ot 
American  Heritage  Rivera  are  refaranced 
in  the  web  site.  Usera  may  choose  from 
categories  such  as: 

•  Information  Centen,  Publications, 
M^>s  and  Databases. 

•  Calendan.  Discussion  Ckoups.  and 
Contacts. 

•  Hands  On  Asristance  and  Talent 
Banks. 

•  Lavrs  and  Regulations. 

•  Financial  Assistance. 

•  Communify  Outreach  Tools. 
Curricxila.  and  Professional  Training. 

•  Data  Collectitm  and  Evahietion 
Techniques. 

•  Plaiming  and  Management  Toob. 

•  Research  and  Development 

Each  raitry  describes  the  services  and 
provides  contacts  for  further 
information,  including  Internet  links 
(where  possible). 

American  Heritage  Riven  Services 
also  provides  information  organized 
geographically.  Usipg  familiar  prompts, 
such  as  a  river  or  city  name,  usera  can 
locate  information  on  flood  events, 
population  change,  road  networks,  the 
condition  of  the  water  resources,  and 
the  partnerahips  already  at  work  in  their 
area.  They  can  construct  customized 
maps  and  download  them,  use 
economic  and  enviroiunental 
assessment  models,  find  information  on 
relevant  educational  programs,  link 
their  own  information,  or  enter  a 
dialogue  with  othere. 

Qarificatioiis 

What  is  the  Role  of  the  Federal 
Agencies? 

The  role  of  the  federal  agencies  in  this 
initiative  is  to  listen  to  communify 
concerns  and  needs;  to  work  with 
communities  engaged  in  conservation 
and  development  activities;  to  overcome 
obstacles  in  the  delivery  of  federal 
services  to  identified  local  priorities; 
and  to  play  a  coordination  role  in 
helping  communities  and  government 
agencies  learn  frtim  each  other  and 
compile  the  best  practices,  standards, 
and  models  for  emulation  throughout 
the  country. 

The  greater  coordination  of  federal 
agencies  involved  in  the  American 
Heritage  Rivera  initiative  may  result  in 


48866  Federal  Register  /  Vol.  62.  No.  180  /  Wednesday,  September  17.  1997  /  Notices 


more  efficient  review  of  federal  actions 
taken  in  conjunction  with 
implementation  of  the  community's 
plan  of  action. 

While  federal  agencies  will  not 
endorse  individual  nominations  for 
designation  as  an  American  Heritage 
River,  they  %vill  be  able  to  answer 
questions  about  the  nomination  process 
and  continue  to  work  with  local 
government  and  nongovernmental 
organizations,  some  of  which  may  be 
pursiiing  designation. 

All  activities  proposed  under  the 
American  Heritage  Rivers  initiative 
must  comply  with  and  be  consistent 
with  any  applicable  federal,  state,  tribal 
and  local  laws,  be  voluntary,  and  be 
helpful  to  local  governments.  There  is 
nothing  in  the  American  Heritage  Rivers 
initiative  that  will  alter  any  obligation  of 
the  federal  government  to  comply  with 
NEPA  or  any  other  statutory  or 
regulatory  requirements.  Nothing  herein 
shall  create  or  alter  any  rights,  duties, 
obligations,  causes  of  action  or  defenses, 
implied  or  otherwise,  of  any  person  or 
entity.  American  Heritage  Rivers  is  a 
commitment  by  the  federal  government 
to  try  to  provide  those  programs  and 
resources,  identified  by  the  community 
and  paid  for  by  taxpayers,  in  the  most 
efficient  and  effective  manner  possible. 

Protection  for  Private  Property  and 
Other  Rights 

The  Administratioif  is  committed  to 
ensuring  that  private  property  rights, 
water  rights,  and  other  rights  are  fully 
respected  and  protected  uinder  the 
American  Heritage  Rivers  initiative. 

•  The  American  Heritage  Rivers 
initiative  will  work  in  coordination  with 
laws  and  regulations  that  seek  to  reduce 
pollution,  improve  water  quality, 
protect  drinking  water,  manage 
floodplains,  promote  economic 
development,  facilitate  interstate 
commerce,  promote  agriculture,  protect 
wetiands  and  endangered  species, 
preserve  important  historic  and 
archaeological  sites,  and  address  other 
concerns. 

•  The  American  Heritage  Rivers 
initiative  will  not  conflict  with  matters 
of  state  and  local  government 
jurisdiction,  such  as  water  rights,  land 
use  planning  and  water  quality 
standards,  nor  will  it  change  interstate 
water  compacts,  Indian  tribal  treaty 
rights,  flood  damage  reduction,  or  other 
existing  rights.  By  achieving  greater 
coordination  between  programs  and 
local  needs,  American  Heritage  Rivers 
will  work  to  build  mutual 
understanding  and  better  solutions  to 
existing  and  hitiire  problems.  It  will 
provide  a  forum  in  which  federal 
officials,  community  organizations,  and 


other  stakeholders  can  examine  how  the 
range  of  regulations  are  implemented 
locally. 

■  Employees  of  the  federal 
govenunent,  including  the  River 
Navigator,  may  not  as  a  result  of  the 
American  Heritage  Rivers  initiative 
infringe  on  the  existing  authority  of 
local  governments  to  plan  or  control, 
land  use,  or  provide  or  transfer 
authority  over  such  land  use;  nor  may 
the  initiative  affect  any  existing 
limitations  on  or  create  any  new 
authorities  for  the  participation  of 
federal  employees,  including  River 
Navigators,  in  local  zoning  or  land 
management  decisions  involving  private 
property. 

•  The  initiative  will  not  supersede, 
abrogate,  or  otherwise  impair  the 
authority  of  each  state  to  allocate 
quantities  of  water  within  its 
jurisdiction;  and  any  proposal  relating     ■ 
to  water  rights  in  a  community's  plan 
must  comport  with  all  applicable  laws 
and  interstate  compacts.  Nothing  in  this 
initiative  is  meant  to  preclude  any 
holder  of  a  state  water  right  from 
exercising  that  right  in  a  manner 
consistent  with  state  law. 

•  In  implementing  the  American 
Heritage  Rivers  initiative,  federal 
departments  and  agencies  shall  act  with 
due  regard  for  the  protections  of  private 
property  provided  by  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

What  is  the  Role  of  State.  Tribal,  and 
Local  Governments? 

State,  tribal,  and  local  governments 
play  critical  roles  in  the  American 
Heritage  Rivers  initiative.  The  initiative 
is  designed  to  complement  the  work 
already  taking  place  at  the  state,  tribal 
and  local  levels.  Local  agencies  in 
particular  bring  a  unique  and  valuable 
perspective.  The  American  Heritage 
Rivers  initiative  can  serve  as  a  catalyst 
to  bring  these  stakeholders  together, 
including  neighboring  localities  and 
states  that  share  rivers. 

Through  partnerships,  the  American 
Heritage  Rivers  initiative  will  bring 
federal,  state,  tribal  and  local  resources 
together  to  improve  the  ten  designated 
rivers  and  provide  more  efficient 
services  to  communities.  The  greater 
efficiency  achieved  through  greater 
coordination  of  federal  services  will 
translate  into  easier  access  to  federal 
services  by  state,  tribal,  and  local 
governments. 

Projects  identified  through  the 
nomination  process  for  American 
Heritage  Rivers  will  undergo 
appropriate  state  and  local  review 
processes.  The  identification  of  projects 
in  the  nomination  process  should  not 


cinnmivent  local,  regional,  or  state 
planning  forums,  especially  those 
involving  public  review  process. 
Indeed,  as  appropriate,  such  processes 
should  complement  public  outreach 
efforts  and  can  serve  as  public  forums 
on  proposed  projects  to  be  undertaken 
as  part  of  designation  as  an  American 
Heritage  River.  Designation  should  not 
impact  existing  timetables  for  projects 
already  identified  by  the  community.  In 
many  cases,  designation  could 
accelerate  completion  of  common 
objectives. 

Many  of  the  federal  agencies  already 
have  close  working  relationships  with 
state,  tribal,  and  local  governments. 
These  relationships  will  continue.  The 
River  Navigator  may  request  that  state, 
tribal,  and  local  governments  participate 
in  the  teams  that  will  be  assembled  to 
work  with  each  community  to 
implement  its  plan  of  action. 

Evidence  of  state,  tribal,  and  local 
government  support  will  be  a  key 
element  in  selecting  American  Heritage 
Rivers.  It  is  likely  that  state,  tribal,  and 
local  governments  will  submit 
nominations  on  behalf  of  commimities 
who  wish  to  participate. 

The  American  Heritage  Rivers 
initiative  schedule: 

1M7 

Febnuuy-ongoing:  Outraach  to  InterMted 

Oiganizationa  and  Individuals 
May-August:  Federal  RegiatBr  notice  of  Draft 

Program  Design,  with  Comment  Period 
September:  Cabinet  Recommends  Initiative 

Design  to  President 
Mid-September:  Federal  Register  notice  of 

Final  Program.  Open  Nomination  Period 
December  10:  Nominations  Due 

leM 

Early  1998:  Designated  Riven  Announced 

Dated:  September  12, 1997. 
KatUeen  A.  McGinty. 
Chair,  Council  on  Enviroiunental  Quality. 

APPENDICES 

Appendix  1 — American  Heritage  Rivera 
Cover  Shaet  for  Nomination  Packet 

[OMB  Control  No.  0596-0143;  Expiration 
Date:  3/31/98] 

To  be  considered,  nomination  packets 
must  be  received  by  7:00  p.m.  Eastern 
Standard  Time  on  December  10, 1997. 

Mail  your  completed  nomination  packet  to: 
American  Heritage  Rivers,  Executive  Office 
of  the  President,  Old  Executive  Office 
Building,  Room  360,  Washington.  D.C 
20502. 

Or  Ebx  to:  (202)  456-6546. 

Or  to  e-mail:  See  instructions  on  American 
Heritage  Rivera  web  site  at  http:// 
www.epa.gov/riven. 

1.  Name  of  proposed  American  Heritage 
River 

2.  Nominating  Organization(s): 

3.  Primary  Point  of  Contact: 
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Tide:  

Organization: 
Street  Addraas: 
City:  ■ 

State: 

ZIP: 


Phone:  Work 

Home:    

FAX 


4.  Certification  and  Signatnre  of  Primary 
Point  of  Contact: 

To  the  best  of  my  knowledge,  the 
information  contained  in  this  Nomination 
Packet  is  accurate. 

Name  of  Contact  (print):    

Tide: 


Signatura  and  Date: 


Nominations  must  be  limited  to  15  p^es 
of  10-polnt  text  or  larger,  using  one-inch 
margins.  Lettera  of  endorsement  should 
include  names,  addresses,  and  phone 
numben  of  the  supportera  and  will  not  count 
toward  the  15-page  limit.  Lettera  of 
endorsement  should  also  indicate  the  level  of 
support  to  be  given  to  the  American  Heritage 
River  plan  of  action  by  the  individual  or 
organization  writing  the  letter.  Lettera  of 
endorsement  must  be  included  in  the 
nomination  packet;  lettera  of  endorsement 
sent  separately  will  not  be  considered.  Due 
to  constraints  on  the  review  and  selection 
process,  additional  materials,  such  as  videos, 
photographs,  and  plans,  will  not  be  accepted; 
however,  photographs  may  be  embedded  in 
the  text  if  the  total  length  does  not  exceed  15 
pages. 

Facsimile  (FAX)  of  nomination  packets 
will  be  accepted.  Fax  to  (202)  456-6546. 
Nomination  packets  may  be  submitted 
electronically.  See  instructions  on  the 
American  Heritage  Rivera  web  site  at  http7 
/wMTw.epa.gov/riven. 

If  faxing  or  sending  electronically,  please 
also  complete  and  mail  the  cover  sheet  along 
with  any  lettera  of  endoreement 

The  nomination  packet  must  be  received 
by  7:00  p.m.  Eastern  Standard  Time  on 
December  10, 1997. 

Information  supplied  on  the  nomination 
cover  sheet  will  be  used  to  determine 
eligibility  for  American  Heritage  River 
designation  and  is  required  to  receive 
program  benefits. 

Estimated  burden  for  preparing  this 
application  is  32  houra  per  response.  If  you 
have  comments  on  this  burden  estimate, 
contact  American  Heritage  Rivera  c/o  Council 
on  Environmental  Quality,  Executive  OfBce 
of  the  President,  Old  Executive  OEBce 
Building,  Room  360,  Washington,  DC  20502. 
Information  supplied  on  the  nomination 
cover  sheet  is  public  and  may  not  be  held 
confidential.  An  agency  may  not  contact  or 
sponsor,  and  a  penon  is  not  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  cunentiy  vahd  OMB  control 
number. 

Appendix  2 — Summary  of  Commenta 
Rscaived  and  How  They  Were  Used 

A  content  analysis  of  the  comments  was 
performed  to  provide  an  accurate  picture  of 
expressed  public  opinion  on  the  initiative. 
The  comments  were  incorporated  into  the 
final  design  of  the  initiative.  A  100  percent 
analysis  was  carried  out  on  the  1,727  lettera. 


e-mail  messages,  phone  messages,  faxos, 
petitions  and  form  lettera  received  through 
August  20.  Each  letter  was  read  and  coded 
by  a  team  trained  in  content  analysis 
procedures.  Each  substantive  comment  was 
divided  into  subject  categories  and  captured 
verbatim  in  the  database. 

Individuals  made  up  the  largest  response 
(58.5  percent).  Othera  who  commented 
identified  themselves  as  farmera  and 
ranchera  (4.2  percent);  enviromnental 
organizations  (3.9  percent),  and  elected 
officials  (12.1  percent  including  Membera  of 
Congress). 

Respondents  bommented  on  a  wide  range 
of  subjects.  In  particular  they  focused  on  the 
following  (not  in  rank  order): 

•  Overall  initiative  design; 

•  Need^fbr  the  initiative; 

•  Qualifying  and  selection  criteria; 

•  Role  of  the  federal  government; 

•  Congressional,  state,  and  local  roles; 

•  Benefits  to  non-designated  riven; 

•  Role  of  the  River  Navigator, 

•  Private  property  concerns; 

•  Nomination  and  selection  process 

•  Public  involvement  in  the  design  of  the 
initiative. 

Overall  Initiative  Design 

Many  comments  wen  favorable,  citing 
increased  federal  coordination,  the  attention 
to  a  range  of  values  in  the  design  of  the 
initiative,  the  integrated  approach  to  river 
restoration  and  revitalization,  and  the 
community -driven  approach.  Many 
comments  were  appreciative  of  the  non- 
regulatory  design  of  the  initiative. 

Several  comments  addressed  initiative 
funding.  Some  requested  that  the  initiative  be 
funded  adequately  to  ensure  success;  othera 
stated  that  the  initiative  would  be  too  costiy. 
Many  respondents  wanted  to  know  more 
about  the  cost  of  the  initiative  and  many 
were  concerned  thai  support  for  existing 
programs  would  be  withdrawn  in  order  to 
pay  for  the  initiative.  Still  othera  sUted  that 
"no  new  money"  was  a  good  catalyst  and 
freed  commimities  to  develop  more  creative 
solutions. 

In  response,  this  Federal  RegislBr  aotice 
clarifies  that  the  American  Heritage  Rivera 
initiative  is  about  improved  government 
responsiveness,  efficiency,  and  effsctiveness. 
The  programs  that  are  part  of  the  initiative 
are  already  authorized  by  Congress;  the 
initiative  will  ensure  these  programs  are 
better  coordinated  and  targeted.  With  a  AiU 
underatanding  of  the  community's  needs  and 
coordinated  assistance,  the  appropriate 
federal  program  will  more  quickly  be 
available  to  a  given  community  (reducing  ' 
costiy  delays  and  wasteful  dupUcation  of 
efforts). 

Need  for  the  Initiative 

Some  respondents  expressed  concern  that 
the  initiative  would  create  another 
bureaucratic  layer  and  merely  duplicate 
existing  federal,  state,  and  local  programs. 
Among  those  who  stated  that  the  initiative 
was  useful  and  needed,  the  principal  reasons 
given  were  river  revitalization  and 
improvement  of  federal  programs  by  focusing 
on  commimity-based  solutions.  This  Federal 
"    '"''"  notice  clarifies  that  the  initiative  is 


needed  in  order  to  support  locally-led  efifotts 
aimed  at  economic  development,  natural 
resources  and  environmental  protection,  and 
historic  and  cultural  preservation  in  an 
efBcient  and  effective  manner.  See  additional 
discussion  under  "Why  this  initiativ«r' 

Qualifying  and  Selection  Criteria 

On  the  subject  of  qualifying  criteria,  a 
number  of  respondents  were  concemad  >Ka< 
only  certain  types  of  riven  would  be 
designated — titose  with  prior  successes,  those 
rivera  in  relatively  pristine  condition,  or  only 
rivore  in  the  East  A  number  of  respondents 
stated  that  highly  degraded  rivera  and  efforts 
at  an  early  stage  of  development  were  most 
deserving  of  designation.  This  Federal 
Register  notice  clarifies  that  a  diveraity  of 
rivera  will  be  selected.  See  additional 
discussion  under  "How  will  riven  be 
selected  for  designation?" 

Role  of  the  Federal  Govemmeirt 

Respondents  raised  many  questions  on 
what  new  rolas,  in  any.  federal  agencies 
woiUd  play  in  their  communities.  The  role  of 
federal  agencies  in  this  initiative  is  to  listen 
to  community  concerns  and  needs;  work 
with  commimities  engaged  in  conservation 
and  development  activities;  overcome 
olistacles  in  the  delivery  of  federal  services 
and  responses  to  identified  local  priorities; 
and  play  a  coordination  role  in  helping 
communities  and  government  fancies  laam 
from  each  other  and  compile  the  best 
practices,  standards,  and  models  for 
emulation  throughout  the  country.  Sea 
additional  discussion  under  "What  is  the  role 
of  the  federal  agencies?" 

Congressional.  State,  and  Local  Roles 

Respondents  raised  questions  about  the 
involvement  of  Congress  and  the  states  in 
both  the  design  of  this  initiative  and  its 
implementation.  Because  Congress 
authorizes  and  appropriates  funds  for  the 
agencies  involved  in  American  Heritage 
Riven,  efibrts  have  been  made  to  inform 
Memben  of  Congress  of  the  initiative's 
progress  from  the  beginning.  Representatives 
from  the  participating  agencies  invited  staff 
from  the  authorizations  and  appropriatfons 
committees  to  two  meetings  held  in 
Washington,  D.C.  In  addition,  the  agencies 
held  briefings  for  House  and  Senate  staff  and 
met  or  talked  with  over  100  Congressional 
offices. 

The  states  have  provided  input  into  the 
initiative,  through  the  National  Goveroon 
Association  and  through  individual  agencies. 
Individual  elected  officials,  as  well  as  the 
National  Conference  of  Mayora,  commented 
as  well.  This  Federal  Register  notice  clarifies 
that  state  and  local  support  will  be  critical  to 
successful  designation  and  that  the  initiative 
will  not  conflict  with  mattere  of  state,  tribal 
and  local  government  jurisdiction. 

Many  respondents  from  all  ptarts  of  the 
country  called  for  more  involvement  by  the 
states  in  implementing  such  an  initiative,  so 
that  the  states'  priorities  are  not  overlooked. 
This  Federal  Register  notice  clarifies  that 
state,  tribal,  and  local  governments  all  play 
critical  roles  in  implementing  this  initiative. 

See  additional  discussion  on  the  role  of 
states  in  implementing  the  initiative  under 
"What  is  the  role  of  the  states  and  local 
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government?"  aod  "What  U  the  Rol*  of  the 
Fedenl  Agenciee?" 

BanefitM  to  Non^Dni^atBd  Riven 

Respondents  won  curious  about  what 
benefits  wrill  go  to  non-designated  riven.  The 
initiative  provides  benefits  to  all  people 
working  to  revitalize  their  rivers.  See 
additional  discussion  under  "Benefits  to 
Applicants  Who  Submit  Complete 
Nomination  Packets"  and  "Improved 
Services  Available  to  All  Communities." 

Role  of  the  River  Navigator 

Some  respondenU  stated  that  the  River 
Navigator  wrould  be  of  great  help  to  the 
community;  others  focused  on  the  possibility 
that  this  individual  would  hold  too  much 
power,  would  add  a  layer  of  bureaucracy, 
and/or  would  not  represent  the  community's 
wishes.  Tbaae  iaaues  have  been  clarified  in 
this  Fedaral  KagMar  notica.  The  River 
Navigator  will  not  be  given  any  naw 
authority  over  local  sooing  or  local  land  uae 
decisions.  When  American  Haritase  Rivers 
are  selected,  members  of  the  relevant 
communities  will  have  the  opportunity  to 
help  shape  the  specific  duties  of  their  River 
Navigator  and  have  a  role  in  choosing  one 
Navigator  from  several  candidates.  Although 
the  Administration  believes  that  River 
Navigators  will  be  extremely  helpful,  no 
community  will  be  required  to  accept  a  River 
Navigator.  See  additional  discussion  under 
"Baiwfits  of  Designation."  subsection  "River 
NavigBtor." 

Private  Property  Concerns 

Many  wrote  in  with  concerns  about  private 
property  rights.  While  existing  laws  and 
progranu  will  continue  to  apply,  the 
American  Heritage  River*  initiative,  in  and  of 
itself,  will  have  no  effect  on  private  {Koperty 
rights.  Howevw.  several  new  directives 
coix»ming  protection  of  property  rights  were 
included  in  the  Fedaral  Bagiirtiir  notice.  See 
additional  discussion  under  "What  is  the 
Role  of  the  Federal  Agencies?"  and 
"Protection  for  Private  Property  and  Other 
Rights." 

Nomirtation  and  Selection  Process 

Many  respondents  questioned  how  rivers 
would  be  nominated.  The  term  "river 
community"  was  confusing  to  many  people. 
They  sought  clarification  on  which  groups 
composed  a  "river  community"  and  the 
extent  of  community  support  needed  for  a 
nomination.  Of  particular  concern  was  that  a 
group  of  people  who  lived  outside  the  "river 
community"  could  successfully  nominate  a 
river  without  the  support  of  the  people  who 
relied  on  the  river  for  their  livelihood  or 
recreation. 

Only  those  people  who  live  or  wmk  in  the 
proposed  area  may  nominate  their  river. 
However,  people  representing  all  interests 
should  be  involved  in  the  process.  See 
discussion  under  "Summary  of  American 
Heritage  Rivers  Initiative"  and  "How  do 
communities  nominate  a  river  and  who  may 
apply?" 

Respondents  showed  considerable  interest 
in  particular  rivers  being  designated.  As  of 
September  12, 1997,  no  nominations  have 
been  solicited  or  accepted  and  no  rivers  have 
been  selected.  Nomination  packets  are  now 


available.  The  nomination  period  will  be 
open  from  September  11  to  Decmnber  18.  The 
President  will  announce  the  selected  riven 
in  early  1998.  See  more  detailed  discusaian 
tmder  "How  do  communities  nominate  a 
river  and  who  may  apply?"  and  "How  will 
riven  be  selected?" 

Public  Involvement  in  the  Design  of  the 
Initiative 

Raspondents  sought  information  on  when 
and  how  the  public  has  played  a  role  in 
designing  the  initiative.  Extensive  public 
involvement  has  been  a  comsistone  of  the 
initiative  from  the  beginning.  See  discussion 
under  "How  the  initiative  was  developed." 

(FR  Doc.  97-24774  Filed  9-16-97;  8:46  am) 
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FEDERAL  COMMUNKATIONS 


[ftaport  Na  2224] 

PvdthNWfof  I 

Ciartllcalion  of  Action  in  RutanwUng 


SeptsnnMff  12. 1997. 

Petitioiis  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  avail^le  for 
viewing  and  copying  in  Room  239, 1919 
M  Street.  N.W.,  Washington.  D.C.  or 
may  be  purchased  from  the 
Commission's  copy  contractor.  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  this 
petitions  must  be  filed  October  2. 1997. 
See  Section  1.4(bMl)  of  Ibe 
Commission's  rules  (47  CFR  1.4(bHl)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Sub/ect:  Changes  to  Board  of  Directors 
of  the  NJViooal  Exchange  Carrier 
Association.  Inc.  (CC  Docket  No.  97-21). 
Federal-State  Joint  Board  on  Universal 
Service  (CC  Docket  No.  96-45). 

Number  of  Petitions  Filed:  5. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45). 

Number  of  Petitions  Filed:  6. 

Federal  Communicatioiu  Commission. 
William  F.  CaUm. 
Acting  Secretary. 

(FR  Doc.  97-24723  Filed  9-1&-97: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Itorgers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Fart 
225).  and  all  other  applicable  statute*.  •- 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbenking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  wall 
as  other  related  filings  required  by  the 
Boani,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbenking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbenking  company  complies  with  the 
standartis  in  section  4  of  the  BHC  AcL 
Unless  otherwise  noted,  nonbenking 
activities  will  be  conducted  throughout  • 
the  United  SUtes. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  latn  than  October  9, 
1997. 

A.  Fedwal  Eamm  Bank  of 
Kichmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  One  Valley  Bancorp,  Inc., 
Charieston,  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of  One 
Valley  Bank-Central  Virginia.  N.A.. 
Lynchburg,  Virginia.  The  proposed 
successor  by  charter  conversion  to  One 
Valley  Bank-Central  Virginia, 
Lynchburg,  Virginia,  a  subsidiary  of  One 
Valley  Bancorp,  Inc. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  United  Bancshares,  Inc.,  El 
Dorado,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  City  Bank 
&  Trust  of  Shreveport.  Shreveport. 
Louisiana. 

C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Niichael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas      .. 
aty.  Missouri  64198-0001: 

1.  FirstBank  Holding  Company  of 
Colorado,  ESOP,  Lakewood,  Colorado; 
to  acquire  an  additional  .86  percent  for 
a  total  of  26.36  percent,  of  the  voting 
shares  of  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado,  and 
thereby  indirecUy  acquire  FirstBank  of 
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Arvada.  N.A..  Arvada.  Colorado; 
FirstBank  of  Aurora,  N.A.,  Aurora. 
Colorado;  FirstBank  of  Avon.  Avon. 
Colorado;  FirstBank  of  Boulder.  HJl., 
Boulder.  Colorado;  FirstBank  of 
Breckenridge.  N.A..  Breckenridge. 
Colorado;  FirstBank  of  Douglas  Coimty. 
N.A.,  Castle  Rock,  Colorado;  FirstBank 
of  Colorado  Springs,  Colorado  Springs. 
Colorado;  FirstBank  of  Cherry  Creek. 
N.A.,  Denver.  Colorado;  FirstBank  of 
Denver.  N.A.,  Denver.  Colorado; 
FirstBank  of  Lcngmont,  Longmont, 
Colorado;  FirstBaok  of  Northern 
Colorado,  Fort  Collins,  Colorado; 
FirstBank  of  Greeley,  Greeley.  Colorado; 
FirstBank  of  Tech  Center.  Nj\., 
Englewood,  Colorado;  FirstBank  of 
Colorado.  N.A.,  Lakewood.  Colorado; 
FirstBank  of  South  Jeffco,  Littleton. 
Colorado;  FirstBank  of  Lakewood. 
N.A.  .Lakewood,  Colorado;  FirstBank  of 
Littieton.  N-A.,  Littieton.  Colorado; 
FirstBank  of  Arapahoe  County.  N.A.. 
Littieton.  Colorado;  FirstBank  of 
SUverthome,  NA..  Silvothome. 
Colorado;  FirstBank  of  Vail,  Vail. 
Colorado;  FirstBank  North.  N.A.. 
Westminstw.  Colorado;  FirstBank  of 
Wheat  Ridge.  N.A..  Wheat  Ridge. 
Colorado;  FirstBank  of  Evergreen. 
Evergreen,  Colorado;  and  FirstBank, 
N.A..  Palm  Desert.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  12. 1997. 
Jennifar  J.  Jofansoii, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-24701  Filed  9-16-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  md 


ContFBct  Review  Meeting 

In  accordance  with  section  lOfa)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  Appendix  2).  the  Agency  for 
Health  Care  Policy  and  Reseert^ 
(AHCPR)  announces  the  following 
technical  review  committee  to  meet 
during  the  month  of  September  1997: 

Name:  Technical  Review  Committee  for 
the  AHCPR  User  Uaison  Program  Mail  Key 
Support  Services  Contract 

Date  and  Time:  September  24. 1997. 10 
am. — 3  p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research  Willco  Building,  3rd  Floor 
Conference  Room  6000  Executive  Boulevard 
Rockville.  MD  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose:  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  AHCPR  Contracts  Review  Committee, 
recommendations  to  the  Administrator, 


AHCPR.  regarding  the  technical  merit  of 
contract  proposals  submitted  in  response  to 
a  specific  Request  for  Proposals  regarding  tha 
User  Liaison  Program  (ULP)  Mail  Key 
Support  Services  contract. 

The  purpose  of  this  contract  is  to  provide 
for  the  timely  merging  and  mailing  of  letters 
of  invitation  to  User  Liaison  Program  (ULP) 
workshofM  through  use  of  a  ULP  developed, 
automated  data  base.  The  contractor  will  use 
and  maintain  a  data  base  of  State  legislators, 
Governors  and  their  staff,  Federal  and  State 
executive  branch,  and  local  hmlth  officials, 
as  well  as  selected  public  and  private  users 
of  health  services  research  including — health 
care  consumers,  purchasers,  plaiu. 
practitioners,  and  policymakers.  The 
contractor  will  peiikrm  mail  merges  for  all 
letters  of  invitation  and  mail  such  invitations 
numbering  between  3500  and  6000  as  bulk 
mailings.  Using  the  data  in  the  database,  tlie 
contractor  will  generate  an  aimual  User 
Liaison  Program  Directory.  These  services  are 
required  to  ensure  the  timely  dissemination 
of  AHCPR  research  findings  and  related 
publications  to  the  research  community  and 
general  public. 

Agenda:  The  Committee  meetiiig  will  be 
devoted  entirely  to  the  t»irhnif  I  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  the  above  referenced  Request  for 
Proposals.  The  Administrator,  AHCPR,  has 
made  a  formal  determination  that  this 
meeting  will  not  ha  open  to  the  public  This 
action  is  necessary  to  protect  the  free  and  full 
exchange  of  views  in  the  contract  evaluation 
process  and  safieguard  confidential 
proprietary  information,  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  the  meeting.  This  action  is 
taken  in  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5  U.S.C, 
Appendix  2.  5  USC  522(b)(cK6).  41  CFR  101- 
6.1023  and  Department  procurement 
regulations,  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  iiiformation 
regarding  this  meeting  should  contact  Serena 
Toro.  User  Liaison  Program,  Center  for 
Health  Information  Dissemination.  Agency 
for  Health  Care  Policy  and  Research,  2101 
East  Jefferson  Street,  Suite  401,  Rockville. 
Maryland  20852,  301/594-6668. 

Dated:  Septonber  11. 1997. 
JohsM. 
Administrator. 


[FR  Doc  97-24651  FUm!  9-16-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subetances  and 
Diaeaee  Registry 

Expert  Worfcahop  Regarding  Medical 
Monitoring  in  Bunker  Hill.  ID;  Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  foUowong  meeting. 

Name:  Expert  Workshop  Regarding 
Medical  Mimitoring  in  Bunker  Hill.  ID. 


rimes  and  Dates:  8  a.m.-5  p.m.,  Septembar 
23-24.  1997. 

Place:  The  D.  Abbott  Turner  Center  at 
Emory  University,  703  Clifton  Road.  NE, 
AUanta,  GA  30329.  telephone  404/712-6725. 
Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  ATSDR  is  considering  the 
appropriateness  of  medical  monitoring  for 
populations  who  lived  around  the  former 
Bunker  Hill  lead  smelting  facility  (the  Bunker 
Hill  Superfund  Site)  in  the  Silver  Valley  area 
of  Idaho  during  a  time  of  excess  exposures 
of  public  health  significance.  As  Page  2  part 
of  this  consideration  process,  ATSDR  is 
convening  a  series  of  workshops  to  examine 
the  appropriateness  and  feasibility  of  a 
medical  monitoring  program. 

The  purpose  of  the  medical  monitoring 
program  is  to  provide  a  public  health  service 
to  communities  affiscted  by  exposures  to 
hazardous  substances.  This  is  accomplished 
by  screening  target  populations  at  significant 
risk  of  a  specific  health  effect  or  outcome, 
identifying  individuals  in  need  of  further 
diagnosis  or  treatment,  and  arranging  far 
appropriate  refnTals. 

Section  104(i)(9)  of  the  Corapreheosive 
Environmental  Response,  Compensation,  and 
Liability  Act  (CERCLA).  as  amended  (42 
U.S.C  9604(i)(9)).  provides  for  the 
Administrator,  ATSMl,  to  initiate  a  health 
surveillance  program  for  populations  at 
significantiy  increased  risk  of  adverse  health 
effects  as  a  result  of  exposiue  to  haxaidoiM 
substances  released  from  a  facility.  A 
program  included  under  health  surveillance 
is  referred  to  as  "medical  monitoring  or 
screening"  by  ATSDR  and  is  defined  in  the 
legislation  as  "the  periodic  medical  testing  to 
screen  people  at  significant  increased  risk  for 
disease." 

ATSDR  has  established  criteria  to 
determine  when  medical  monitoring  is  an 
appropriate  health  activity  and  the 
requirsments  for  establishing  a  nnw^jf^l 
monitoring  program  at  a  site.  The  legislation 
requires  that  a  mechanism  to  refer  peopfe  for 
treatment  be  included  in  the  program.  The 
statute  does  not  authorize  ATSDR  to  provide 
medical  treatment;  thus,  medical  monitoring 
is  perfinmed  as  a  community  serrioa.  not  a 
health  study. 

ATSDR  is  convening  three  expert 
workshops  to  assist  in  the  evaluation  of  a 
medical  monitoring  program  at  the  Bunker 
Hill  site.  If  a  program  is  deemed  appropriate, 
the  Agency  will  develop  a  medical 
monitoring  plan  for  the  target  population(s). 
The  first  workshop,  was  held  on  August  1»- 
20, 1997.  This  notice  announces  the  second 
woricshop. 

Matters  to  be  Considered:  The  obiectivs  of 
this  woriuhop  is  to  use  all  available  relevant 
data  from  ATSDR,  including  that  produced 
by  the  first  workshop,  to  make  individual 
recommendations  and  answer  questions 
related  to: 

(1)  The  analysis  of  specific  oiitfibmes  as 
candidates  for  monitoring  from  the  first 
workshop,  (2)  fiuther  definition  of  the  taisat 
populations  from  the  first  workshop.  (3)  the 
consideration  of  other  heavy  metals 
exposures  as  moderators  of  lead-based 
medical  monitoring  recommendations,  and 


48870  Federal  Register  /  Vol.  62.  No.  180  /  Wednesday.  September  17,  1997  /  Notices 


(4)  medical  decision  analysis  related  to  the 
Bunker  Hill  site.  Scientists  with  expertise 
specific  to  the  health  outcomes  under 
consideration  will  convene  to  define 
appropriate  screening  tests  to  be  included  in 
the  medical  monitoring  program  based  on  the 
proposed  outcomes  and  eligible  populations. 
Also,  the  workshop  will  provide  ATSDR 
guidance  in  the  development  of  clinical 
evaluation  protocols  that  could  be  included 
in  a  medical  monitoring  program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Vivian  Rush.  M.D.,  Medical  Officer.  ATSDR. 
Division  of  Health  Education  and  Promotion, 
1600  Cliaon  Road.  NE.  M/S  B-33.  Atlanta, 
Georgia  30333,  telephone  404/639-5080  or 
Gregory  Thomas,  Senior  Regional 
Represenutive.  ATSDR  Region  X,  Seattle, 
WA  98101,  telephone  206/553-2113. 

Dated:  September  11, 1997. 
Carolyn  |.  RmmU, 

Director.  K4anagement  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  97-24837  Filed  9-lfr-97: 8:45  ami 

BMJJNO  CODE  41<3-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Meetings 

The  National  Center  for 
Environment^  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (COC)  announces  the 
following  Fetal  Alcohol  Syndrome 
(FAS)  Prevention  meetings: 

Same:  1997  FeUl  Alcohol  Syndrome  (FAS) 
Surveillance  and  Prevention  Grantees' 
Meeting. 

Time  And  Date:  8  a.m.-5:30  p.m., 
September  25. 1997. 

Place:  Beaver  Run  Resort  and  Conference 
Center,  620  Village  Road,  Breckenridge. 
Colorado  80424.  970/453-6000. 

Status:  Open  to  CDC  grantees  conducting 
FAS  epidemiologic  surveillance  and 
prevention  projects  among  various  States  and 
universities.  Persons  in  the  general  public 
wishing  to  participate  may  telephone  770/ 
488-7268,  e-mail  (GCLl©cdc.gov)  or  fax 
(770/488-7361)  their  request. 

Purpose:  The  annual  meeting  of  CDC's  FAS 
grantees  is  held  in  order  to  exchange 
information  regarding  the  funded  projects' 
activities  and  progress. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  CDC  update  related  to  FAS 
epidemiologic  surveillance  and  prevention 
activities,  and  summary  reports  from  each  of 
the  grantees.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  For  More  Information: 
Gregg  Leeman.  Fetal  Alcohol  Syndrome 
Prevention  Section.  NCEH.  CDC.  4770  Buford 
Highway,  NE,  MS:Fl5.  Atlanta.  Georgia 
30341,  telephone  770/488-7268.  e-mail 
GCLl@cdc.gov.  tax  770/488-7361. 


Name:  Prevention  and  Management:  Fetal 
Alcohol  Syndrome  and  Prenatal  Substance 
Abuae.  sponsored  by  the  Colorado  Fetal 
Alcohol  and  Substance  Abuse  Coalition  and 
CDC's  Division  of  Birth  Defects  and 
Developmental  Disabilities. 

Times  And  Dates:  3  p.m.-7  p.m., 
September  25.  1997;  7:30  a.m.-5  p.m.. 
September  26.  1997;  7:30  a.m.-4:30  p.m.. 
September  27.  1997. 

Place:  Beaver  Run  Resort  and  Conference 
Center,  620  Village  Road.  Breckenridge. 
Colorado  80424.  970/453-6000. 

Status:  Open.  Persons  wishing  to 
participate  in  the  conference  may  register  by 
contacting  Elizabeth  Franz,  telephone  303/ 
756-8380;  e-mail  hsconi9aol.com:  or  fax 
303/759-8861.  The  conference  registration 
fee  is  S175.00. 

Purpose:  Conference  objectives  are  to 
present:  Effective  models  for  identification  of 
and  intervention  with  high-risk  women; 
current  research  on  screening  and  diagnostic 
methods  and  interventions  for  the  child 
prenatally  exposed  to  alcohol;  current  public 
health  and  epidemiological  data;  current 
research  about  the  effects  of  alcohol  and 
other  drugs  on  fetal  development;  to  discuss 
policy,  legal  and  criminal  justice  issues 
related  to  FAS;  and  to  explore  community- 
based  prevention  programs. 

Matters  To  Be  Discussed:  The  confisrence  is 
built  around  six  areas  of  emphasis: 
Intervention  with  high-risk  women;  Working 
with  the  FAS  afiiected  child;  Public  tiealth 
and  epidemiology;  Clinical  and  reseuch 
issues;  Policy  and  legal  issues;  Community 
issues  and  prevention  programs. 

Contact  Person  For  More  Information: 
Elizabeth  Franz,  Colorado  Fetal  Alcohol  and 
Substance  Abuse  Coalition  Conference 
Office,  telephone  303/756-8380,  fox  303/ 
75&-8861,  e-mail  EasconiSaoLcom. 

Dated:  September  11. 1997. 
Carolyn  |.  RuawU, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-24635  Filed.»-16-97;  8:45  am) 
BNJJNO  CODE  4M1-M-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  arKi 
Prevention 

Advisory  Courtcll  for  the  Elimination  of 
Tut)erculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  ( ACET). ' 

Times  and  Dates:  8:30  a.m.-5  p.m., 
October  16.  1997;  8:30  a.m.-12  p.m..  October 
17,  1997. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  AtlanU,  Georgia  30329. 


Status:  Open  to  the  public,  limited  only  by 
.  the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  The  Council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Sptecifically. 
the  Council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  tschnologier,  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  to  be  Discussed:  Agenda  items 
include  follow-up  discussion  on  issues 
related  to  isoniazid  prevention  therapy; 
discussions  on  scientific  basis  of  TB  vaccine; 
TB  vaccine  development  and 
implementation;  economic  issues  relating  to 
TB  vaccines:  and  developing  long  term  goals 
and/or  issues  of  ACET.  Agenda  i    ms  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  For  More  Information:  Janet 
Cleveland.  National  Center  for  HTV.  STD.  and 
TB  Prevention.  1600  Clifton  Road.  NE,  M/S 
E-07,  Atlanta.  Georgia  30333,  telephone  404/ 
63»-8008. 

Dated:  September  11, 1997. 
Carolyn  J.  RomsU, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(PR  LXtc.  97-24636  Filed  9-16-97;  8:45  ami 

■NXMa  COOK  4in-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocfcM  No.  97N-0022] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  prop>osed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  17, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  nn.  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  V,  Bigelow,  Office  of  Information 


Federal  Register  /  Vol.  62,  No.  180  /  Wednesday.  September  17.  1997  /  Notices 


48871 


Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1479. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance: 

Notice  of  Availability  of  Sample 
Electronic  Product — 21  CFR  Parts  1020, 
1030, 1040,  and  1050  and  FDA  Form 
2767  (OMB  Control  No.  0910-0048— 
Reinstatement) 

Under  sections  532  through  542  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(Uie  act)  (21  U.S.C.  360ii  tiirough  3608s), 
FDA  regulates  electronic  products  that 
emit  radiation.  Section  532  of  the  act 
directs  the  Secretary  of  the  Department 


of  Health  and  Htmian  Services  (the 
Secretary)  to  establish  and  carry  out  an 
electronic  product  radiation  control 
program  designed  to  protect  the  public 
health  and  safety  from  electronic 
radiation,  and  authorizes  the  Secretary 
to  procure  (by  negotiation  or  otherwise) 
electronic  products  for  research  and 
testing  purposes  and  to  sell  or  otherwise 
dispose  of  such  products. 

FdA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  conducts 
laboratory  compliance  testing  of 
products  covered  by  regulations  for 
product  standards  in  parts  1020, 1030,   ' 
1040,  and  1050  (21  CFR  parts  1020, 
1030.  1040,  and  1050).  The  "Notice  of 
Availability  of  Sample  Electronic 
Product"  (Form  FDA  2767)  is  used  to 
inform  CDRH  of  the  location  of  sample 
products  that  are  being,  requested  for 
testing  to  confirm  that  the  products 


comply  with  perfonnant^  standards. 
Form  FDA  2767  is  a  summary  form 
which  reports  information  as  required 
by  parts  1020, 1030, 1040,  and  1050. 
FDA  also  uses  this  information  to 
locate  and  select  sample  products  to 
ensure  conformance  with  regulations.  In 
the  event  this  information  were  not 
collected  by  C35RH.  each  manufacturer 
would  have  to  respond  in  letter  format 
with  all  the  data  now  being  recorded  on 
Fonn  FDA  2767,  which  would  require 
more  time  and  expense.  Testing  an 
appropriate  percentage  of  these 
products  to. protect  the  public  would 
also  be  hindered  by  the  slower  process. 

The  respondents  to  this  collection  of 
information  are  manufacturers  of 
electronic  products. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— Estimated  Annual  Reportinq  Burden 


21  CFR  Part  and  Form  Number 


1020.  1030.  1040.  1050.  and  Form  FDA  2767 
Totals 


No.  of 
Respondents 


145 


Annual 

Frequency  per 

Response 


11.03 


Total  Annual 
Responses 


1,600 


Hours  per 
Response 


0.09 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ol  information 


Total  Hours 


144 
144 


FDA's  estimates  are  based  on  actual 
data  collected  firom  industry  over  the 
past  3  years,  where  there  has  been  an 
average  of  1 ,600  annual  responses  to 
FDA  from  145  respondents  each  year. 

Dated:  September  9, 1997. 

William  K.  Habbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FRDoc.  97-24581  Filed  9-16-97;  8:45  am) 
BNJJNO  COM  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[HCFA-R-52I 

Aganqf  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS.  • 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  tiie 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Healtii  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 

(2)  the  accuracy  of  the  estimate  burden; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology  to  minimize  the 
information  collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Conditions  for 
Coverage  of  Supplier  of  End  Stage  Renal 
Disease  (ESRD)  Services  and  Supporting 
Regulations  Contained  in  42  CFR 
405.2100-2171;  Document  No.:  HCFA- 
R-52  (OMB#0938-0386);  Use:  These 
conditions  of  coverage  are  needed  to 
ensure  proper  distribution  and  effective 
utilization  of  ESRD  tieatment  sources. 
In  addition,  the  conditions  maintain  and 
improve  the  efficient  delivery  of  care  by 
physicians  and  dialysis  facilities; 
Frequency:  Axmually;  Affected  Public: 
Business  or  other  for-profit,  and  Federal 
Government;  Number  of  Respondents: 
2,976;  Total  Annual  Responses:  2,976, 
Total  Annual  Hours:  100,937. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 


proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identifier  to  Paperwork©hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comment  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Louis 
Blank,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore.  Maryland.  21244- 
1850. 

Dated:  September  10, 1997. 
John  P.  Burke  m, 

HCFA  ReporU  aearance  Officer,  HCFA  Office 
of  Information  Sennces,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-24652  Filed  9-16-97;  8:45  ami 
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DEPARTMEWT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[BPO-89a-NC) 

Medicare  and  Medicaid  Progrems; 
Announcement  of  Additionat 
Applications  From  Hospitals 
Requesting  Waivers  for  Organ 
Procurement  Service  Area 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTKW:  Notice  with  comment  period. 

SUMMARY:  This  notice  annoimces  six 
additional  applications  that  HCFA  has 
received  from  hospitals  requesting 
waivers  from  dealing  with  theii 
designated  organ  procurement 
organizations  (OPOs)  in  accordance 
with  section  1138(a)(2)  of  the  Act.  It 
supplements  notices  published  in  the 
Federal  Register  on  Jaimary  19, 1996, 
May  17, 1996,  November  8. 1996,  and 
April  21, 1997,  that  announced  hospital 
waiver  requests  received  by  HCFA.  This 
notice  requests  commMits  from  OPOs 
and  the  general  public  for  our 
consideration  in  determining  whether 
these  waivers  should  be  granted.  This 
notice  also  makes  a  technical  correction 
to  two  of  the  listings  in  the  April  21, 
1997  notice. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  pjn.  on  November  17 
1997. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-808-NC.  P.O.  Box  7517, 
Baltimore,  MD  21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Washington,  DC  20201,  or 
Room  C5-09-26,  750C  Security 

Boitlevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-898-NC.  Comments  received 
timely  will  be  available  for  public 
ins{}ection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 


SW,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTI4ER  INFORMATION  CONTACT: 
Mark  A.  Honey,  (410)  786-4554. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

On  Janxiary  19. 1996,  May  17, 1996, 
November  8,  1996,  and  April  21.  1997. 
we  published  notices  in  the  Federal 
Re^stsr  (61  FR  1389.  61  FR  24941,  61 
FR  57876,  and  62  FR  19326)  that 
announced  applications  which  HCFA 
had  received  from  hospitals  requesting 
a  waiver  from  dealing  with  their 
designated  organ  procurement 
organizations  (OPOs)  in  accordance 
with  section  1138(a)(2)  of  the  Social 
Security  Act  (the  Act).  This  notice 
supplements  these  four  notices.  Section 
1138(a)(l)(A)(iii)  of  the  Act  provides 
that  a  hospital  or  rural  primary  care 
hospital  that  participates  in  the 
Medicare  or  Medicaid  programs  must 
establish  written  protocols  for  the 
identification  of  potential  organ  donors. 

Section  155  of  the  Social  Security  Act 
Amendments  of  1994  (SSA'94)  (Pub.  L. 
103-432)  amended  section  1138  of  the 
Act  to  require  that  effective  January  1. 
1996,  a  hospital  must  notify  the  OPO 
designated  for  the  service  area  in  which 
it  is  located  of  potential  organ  donors 
(sections  1138(a)(l)(A)(iu)  and  (a)(3)(B) 
of  the  Act).  The  hospital  must  also  have 
an  agreement  to  do  so  only  with  that 
designated  OPO  (sections  1138(a)(1)(C) 
and  (a)(3)(A)). 

The  statute  also  provides  that  the 
hospital  may  obtain  a  waiver  of  these 
requirements  from  the  Secretary.  A 
waiver  would  allow  the  hospital  to  have 
an  agreement  with  an  "out-of-area"  OPO 
(section  1138(a)(2))  if  it  meets 
conditions  specified  in  the  statute 
(section  1138(a)(2)(A)  (i)  and  (ii)). 

The  law  further  states  that  in  granting 
a  waiver,  the  Secretary  must  determine 
that  such  a  waiver  (1)  Would  be 
expected  to  increase  donation;  and  (2) 
will  assure  equitable  treatment  of 
patients  referred  for  transplants  within 
the  service  area  served  by  the 
designated  OPO  and  within  the  service 
area  served  by  the  out-of-area  OPO 
(section  1138(a)(2)(A)).  In  making  a 
waiver  determination,  the  Secretary  may 
consider,  among  other  factors:  (1)  Cost 
effectiveness;  (2)  improvements  in 
quality;  (3)  whether  there  has  been  any 
change  in  a  hospital's  designated  OPO 
service  area  due  to  the  definition  of 
metropolitan  statistical  areas  (MSAs); 
and  (4)  the  length  and  continuity  of  a 
hospital's  relationship  with  the  out-of- 
aiea  OPO  (section  1138(a)(2)(B)).  Under 
section  1138(a)(2)(D)  of  the  Act.  the 


Secretary  is  required  to  publish  a  notice 
of  any  waiver  applications  within  30 
days  of  receiving  the  application  and 
offer  interested  parties  an  opportimity  to 
comment  in  writing  within  60  days  of 
the  published  notice. 

Regulations  at  42  CFR  486.316(d) 
provide  that  if  HCFA  changes  the  OPO 
designated  for  an  area,  hospitals  located 
in  that  area  must  enter  into  agreements 
with  the  newly  designated  OPO  or 
submit  a  request  for  a  waiver  within  30 
days  of  notice  of  the  change  in 
designation.  The  criteria  that  the 
Secretary  will  use  to  evaluate  the  waiver 
in  these  cases  are  the  same  as  that 
described  above  under  section 
1138(a)(2)(A)  of  the  Act  and 
incorporated  in  the  regulations  at 
§  486.316(e).  Section  486.316(g)  further 
specifies  that  a  hospital  may  continue  to 
operate  under  its  existing  agreement 
with  an  out-of-area  OPO  while  HCFA  is 
processing  the  waiver  request. 

Earlier  mis  year  HCFA  redesignated 
all  OPO  service  areas  as  a  result  of  the 
2-year  recertification  process  required 
luider  the  statute  and  regulations  at 
S  486.304(e)(2). 

n.    Waiver  Request  Procedures 

In  October  1995.  we  issued  a  Program 
Memorandum  (Transmittal  No.  A-95- 
11)  that  has  been  supplied  to  each 
hospital.  This  Program  Memorandum 
detailed  the  waiver  process  and 
disciissed  the  information  that  hospitals 
must  provide  in  requesting  a  waiver.  We 
indicated  that  upon  receipt  of  the 
waiver  requests,  we  would  publish  a 
Federal  Register  notice  to  solicit  public 
comments,  as  required  by  law  (section 
1138(a)(2)(D)). 

We  will  then  review  the  requests  and 
comments  received.  During  the  review 
process,  we  may  consult  on  an  as- 
needed  basis  with  agencies  outside  the 
HCFA  Central  Office,  including  the 
Public  Health  Service's  Division  of 
Transplantation,  the  United  Network  for 
Organ  Sharing,  and  HCFA  regional 
offices.  If  necessary,  we  may  request 
additional  clarifying  information  from 
the  applying  hospital  or  others.  We  then 
will  miake  a  final  determination  on  the 
waiver  requests  and  notify  the  affected 
hospitals  and  OPOs. 

m.  Additional  Hospital  Waiver 
Requests 

As  allowed  under  §  486.316(e).  the 
following  six  hospitals  have  requested 
waivers  to  have  an  agreement  with  an 
alternative,  out-of-area  OPO.  as  a  result 
of  changes  in  their  designated  OPOs  due 
to  the  redesignation  of  OPO  service 
areas  earlier  this  year.  The  listing 
includes  the  name  of  the  facility,  the 
city  and  State  location  of  the  facility,  the 
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requested  OPO,  and  the  currently 
designated  area  OPO.  These  hospitals 


have  submitted  timely  waiver  requests       rather  than  the  designated  OPO  pending 
and  may  work  with  the  requested  OPO       our  review. 


Name  of  facility 


Alamance  Regional  Medical  Center 

Bullhead  Community  Hospital „, 

Cooley  Dickinson  Hospital  Inc  «.. 

Ohio  Valley  Medical  Center  

Reynolds  Memorial  Hmpitai 

Wheeling  Hospital  


City 


Burlington , 

Bullhead  City 

Northhampton  _, 

Wheeling 

Glen  Dale 

Wheeling  ..; 


NO 
AZ 
MA 
WV 
WV 
WV 


Requested 


lequesi 
OPO 


NCNC 
AZOB 
MAOB 

PATF 
PATF 
PATF 


Designated 
OPO 


NC8G 
NVLV 
CTHH 
OHLP 
OHLP 
OHLP 


IV.  Technical  Correction 

In  the  April  21.  1997,  notice  with  comment  period  at  62  FR  19328,  in  the  first  chart,  the  Ustincs  of  the  OPO 
codes  of  the  requested  and  designated  OPOs  for  Crestline  Memorial  Hospital  and  River  VaUey  Health  System  were 
madvertenUy  reversed.  The  corrected  entries  for  these  hospitals  read  as  follows- 


Name  of  facility 


River  Valley  Health  System 
Crestline  Memorial  Hospital 


City 


Ironton  ... 
Creatine 


State 


OH 
OH 


Requested 
OPO 


OHLP 
OHLP 


Designated 
OPO 


KYDA 
OHLC 


V.  Keys  to  the  OPO  Codes 

The  keys  to  the  acronyms  used  in  the  listings  to  identify  OPOs  and  their  addresses  are  as  follows- 
AZOB-DONOR  NETWORK  OF  ARIZONA,  3877  North  Seventh  Street,  Phoenix,  AZ  85014 


CTHH-J>IORTHEAST  OPO  AND 

TISSUE  BANK,  Hartford  Hospital,  80 

Seymour  Street.  Hartford.  CT  06102- 

5037 
KYDA— KENTUCKY  ORGAN  DONOR 

AFFILIATES.  105  East  Broadway. 

Louisville,  KY  40202 
MAOB— NEW  ENGLAND  ORGAN 

BANK.  INC..  One  Gateway  Center, 

Newton,  MA  02158 
NCBG— CAROLINA  LIFE  CARE.  North 

Carolina  Baptist  Hospitals.  Medical 

Center  Boulevard,  Winston-Salem,  NC 

27157 
NCNC— CAROLINA  ORGAN 

PROCUREMENT,  702  Johns  Hopkins 

Drive,  Greenville,  NC  27834 
NVLV— NEVADA  DONOR  NETWORK, 

4580  Southeastern  Avenue,  Suite  33, 

Las  Vegas,  NV  89119 
OHLC— LIFE  CONNECTION  OF  OHIO, 

1545  Holland  Road,  Suite  C,  Maumee, 

OH  43537 
OHLP— LIFELINE  OF  OHIO.  770 

Kinnear  Road,  Suite  200,  Columbus, 

OH  43212 
PATF— CENTER  FOR  ORGAN 

RECOVERY  AND  EDUCATION,  204 

Sigma  Drive,  RIDC  Park.  Pittsburgh, 

PA  1523iB. 

VI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 


approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
requirement  should  be  approved  by 
OMB.  Section  3506(c)(2)(A)  of  Uie 
Paperwoik  Reduction  Act  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimirp  the 
information  to  be  collected. 

The  information  collection 
requirement  and  the  biu-den  associated 
with  requiring  a  Medicare  or  Medicaid 
participating  hospital  to  have  an 
agreement  writh  the  OPO  designated  for 
its  area  or  to  submit  a  waiver  request  to 
HCFA  for  approval  to  have  an 
agreement  urith  an  OPO  other  than  the 
OPO  designated  for  its  service  area 
currently  are  approved  under  OMB 
approval  niunber  0938-0688  (HCFA-R- 
13),  with  an  expiration  date  of 
November  30, 1997. 

Aathority:  Section  1138  of  the  Social 
Security  Act  (42  U.S.C.  1320b-8). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  Program  No.  93.774  Medicare- 
Supplementary  Medical  Insurance,  and 
Program  No.  93.778,  Medical  Assistance 
Program) 


Dated:  September  2, 1907. 
Bmce  M.  Fried. 

Dinctor.  Center  for  Health  Plant  and 
Providers,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-24644  Filed  9-16-97;  8:45  am) 
HUJNQ  coos  4ue-et-p 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  inspector  General 
Program  Exclusions:  December  1998 

agency:  Office  of  Inspector  General. 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  December  1996, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  pmyment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
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excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 


party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 


Branch  prociuement  and  non- 
procurement  programs  and  activities. 


Subiectcity,  state 


Effective  date 


PROQRAM-RELATEO  CONVICTIONS 


ALVAREZ.  MANUEL  JESUS.  LEXINGTON.  KY 

BICKFORD.  ROBERT  F..  ROYAL  PALM  BEACH.  FL 

BISHOP.  RALPH  J..  EHRHARDT,  SC  

BOSWELL.  SYLVIA  HYMAN.  SPRINGFIELD.  SD  — 

BRADY.  RICHARD  A..  TAYLORVILLE,  IL 

BRADY.  REBECCA  F..  SENECA.  IL 

BROOKS.  VERNESSA  SMITH.  ALTAI^A.  GA 

BURPO.  CARL  E.,  BELLEVILLE,  IL _ 

CARH,  HIRAM  THOMAS,  FORT  WORTH.  TX  

CARROLL.  BEN  O,  EGLIN  AFB,  FL  _ 

CHAMBERLAIN,  DEBRA  L.  EUGENE,  OR 


CHUCKAREE,  ANTHONY.  W  PALM  BEACH.  FL 

DAVIS,  XJHN  R.,  ROSWELL.  NM  

DAVIS.  JIMMY  DOYLE,  HUFFMAN,  TX 
DAVIS.  HOWARD.  MONTGOMERY.  AL 
DE  LOS  HEROS,  REINALDO.  SALEM.  ^ 

DESPEN.  DANIEL,  MALVERNE.  NY 

DUNN.  JERRY,  MONTGOMERY.  AL 

EZRA.  JOSEPH.  BORON.  CA  . 

FAGLEY.  REBECCA  G.,  NORTH  CANTON.  OH 

FLOWE.  CURTIS  GERARD.  FRESNO.  CA 

FREDMAN,  SANDRA.  DEL  REY  BEACH.  FL  .._. 

FRUEAN.  WILUAM.HONOLULU.  HI  ...„ 

GARBUTT.  KAHY  JEAN.  LOS  ANGELES,  CA  _. 
GARLING.  VINCENT  H..  LITTLE  ROCK.  AR  — 

GIST,  GLENN  L.  ATHENS,  TX  

GIST  MEDI-REP  -   INC.  ATHENS.  TX 

GREEN.  SHIRLEY  ANN.  NOWATA.  OK 

HAYNES.  PAMELA  JEAN,  BRYAN,  TX 

HENDRICKS.  SHERYL.  TURKEY  CREEK.  LA  ^ 

HOPSON,  LATRICIA.  ATLANTA.  GA 

HYDE.  RODERICK  M..  PIERRE,  SD „., 


JOHNSON,  HELEN  MARIE,  HOT  SPRll^GS,  AR 

JOSEPH,  BONITA,  DECATUR.  GA  

JOSEPH.  JOHN,  GAINESVILE.  GA 

KESSLER.  MELISSA  JULIA.  BOISE.  ID 


KNOWLES,  WILBERT  LLEWELLYN.  W  PALM  BEACH,  FL 

LAMPKIN.  LATTARA,  RIVERDALE,  GA 

LEE.  MARK  W.,  FLORENCE,  SC  

UPSITZ.  JACOB.  PHILADELPHIA,  PA 

USK,  WILLIAM  A.,  MANSFIELD,  OH 


LOCK.  ABRAHAM  JOSEPH.  BROOKLYN,  NY  

LUAI^r^,  CARLOS.  RANCHO  CUCAMONGA,  CA 

MARGIN!.  LORENZO.  BROOKLYN.  NY 

MARINO,  JAMES,  SACRAMENTO,  CA 

MORA.  NOEMIE  MARIE,  BROWNSVILLE,  TX  


MUENCH.  JANICE  MCCLENDON.  FORT  WORTH,  TX  — 
NATIONAL  OSTOMY  SUPPLY,  INC.  GREENBURG.  PA  ... 
NAZARENO.  JOSEFINA  JUDAL.  SAN  BERNARDINO.  CA 

NUCKLOS,  ROSE  LEE,  FORT  COBB.  OK „. 

ORNELAS,  PAMELA  NOREEN,  ARVADA,  CO  

PARKER,  RICK  ALLEN.  WINCHESTER  BAY,  OR 

PATTERSON,  KATHLEEN  ANNE.  PORTLAND.  OR  

PONCE,  VIRGINIA,  MIAMI,  FL  

RATLIFF,  DOTTIE  LOU,  PORTLAND,  OR  

REESE,  SYLVIA,  OAK  PARK.  Ml  

REESE.  ROOSEVELT.  OAK  PARK.  Ml 

SANDERS,  MAXIE.  MACON.  MS  

SANTANA,  RONALD  STEVEN.  SHERIDAN,  OR  

SAUNDERS,  LISA  WILSON,  SYRACUSE,  NY „ 

SCHILLING.  HENRY  J.  JR.  RICHMOND.  VA 

SEIDE.  CHARLES.  WOODMERE.  NY  

SHORE.  STANLEY  D.,  NORTH  WALES.  PA  

SOKOLSKI,  KENNETH,  IRVINE.  CA  

TATE,  PEARLIE.  MACON.  MS  

TODD,  TIMOTHY  D..  INDIANAPOLIS,  IN 

VANMETER.  PAMELA,  KENNETT,  MO  

WHITFIELD,  THOMAS  P.,  CHARLOTTE.  NC  _ 


09/07/97 

09/07/97 

09/03/97 

09A)3«7 

09A)2/97 

09A)2/97 

09/03/97 

09^2/97 

09^)9/97 

09/03/97 

09/04/97 

09/07/97 

09/09/97 

09/09/97 

09/03/97 

09/04/97 

09/03/97 

09/03/97 

06/26/97 

06/26/97 

06/26/97 

0gM13«7 

0e/26S7 

08/26^7 

09MS/97 

09/27/96 

09/27/96 

09/0e«7 

09^04/97 

0gM»/97 

Q9/03A7 

09/03/97 

09/04/97 

09/03/97 

09/03/97 

08/26/97 

09/07/97 

09/03/97 

08/26/97 

09/03/97 

09/02/97 

06/26/97 

09/04/97 

09A)3/g7 

08/26/97 

09/04/97 

09/04/97 

09/17/96 

09/04/97 

08/26/97 

09/03/97 

09/04/97 

09A)4/97 

09/07/97 

08/04/97 

09/02/97 

09A)2/97 

09A)3/97 

09/04/97 

09A)3/97 

09/03/97 

09/03/97 

09AXV97 

09/04/97 

09/03/97 

09/02/97 

09/03/97 

09/07/97 
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Subject,  city,  state 


WOODING,  RICHARD  P..  WICHITA,  KS 
YAMADA,  AKIYOSHI,  MIAMI.  FL 
YOUNG.  JACQUELINE  C.  FLORISSANT,  Mo'." 
ZUERCHER.  KATHY  ANNA.  PORTLAND,  OR 


PATIENT  ABUSE/NEQLECT  CONVKmONS 


Effective  date 


ANDERSON.  LYNETTE  CAROL,  SALT  LAKE  CITY  UT 
BENSON,  ARENCTHER,  WATERVALLEY  MS 
BERGERON,  KATHERINE,  EASTHAMPTON,  MA 
CADET,  LORA  MARIE,  MILTON,  MA  Z. 

CLARK,  CLINT  SHANNON,  GREENBRIER,  Ar'"-'"     " 

COLE,  TONYA  S.,  CHARLESTON.  WV  ^_.^  .. 

^INS  VELMA  E.,  YOUNQSTOWN,  OH  ... 

COSME,  FEUCITA.  LAWRENCE,  MA  .... 

DEKORTE,  GARTH,  LANSING.  Ml 

DICKENSON,  CHAD  BRYAN,  MARLOW  OK 

DIEDRICH,  DOUGLAS  CHARLES,  KONAWA.  OK* 
DUDLEY.  NEDDIE  MAE.  PARIS,  TX  .. 

EDGEWORTH,  DENNIS  D.,  VWX3DLAWN  II" 

ETJENNE,  YOLA,  BROCKTON,  MA  ....  

FARMER,  STACY  MARIE,  NEW  ORLEANS  LA 

FISHER.  ELAINE  L,  MATTOON.  IL  ^^         

GILES,  VICTAVIA.  LAWTON^K      

GROSS.  TINA  SHYVONNE,  CORSICAN>l"tx" 
QUINN,  SHAUN  L,  INSTITUTE  WV 
GUTHRIE,  DOOIE  MARIE,  GLENPOOL  OK 


i»»»«>>*Wfc>>»l 


HARDESTY-GROSS.  CAROL  A.,  STREETSBORO"6h" 
HENTHORN,  MARIE  H.,  CUYAHOGA  FALLS  OH 

^\^-  !^^^  ^'^^^'  D^"-"'-  ^  ••-••"• 

HORACE,  JOHN  L,  ROCHESTER,  NY  ...  . 

JOACHIM,  LEONARD,  MOUNTAIN  LAKES,  lil 

JOHNSON,  GLORIA  LOUISE.  ALEXANDRIA,  LA  ..."Z™ 

KEMP.  DEON  C.  FRANKLIN.  LA „ 

KEf»rr,  PAULETTE  J..  HINSDALE.  NY       ""    *" "" 

LEWIS,  JACQUEUNE,  GRAND  COTEAU.  LA* "" 

LOPEZ,  JUAN,  HONDO,  TX  .  "Z 

LOUDENSLAGER,.JULIE,  CHEEiabw/iGA.'NY  .. 

MAYFIELD,  TYNA  L,  LAKE  CITY,  AR  

MCCOOL,  JANET,  SAVANNAH,  NY 

MCCRORY,  LYNDA,  ALBUQUERQUE.  NM ""Z" 

MCDANIEL.  SARAH  L,  PRESCOTT.  AR ZZZZ    "~ 

MCNAMARA.  LORI  MARIE.  SYRACUSE,  NY  ... 

MIDOLETON,  SHERRY,  FLINT.  Ml 

MONCUR.  LEONE  A.,  BELLE  FOURCHeVso'Z 

MOREAU.  ALFRED.  LYNN,  MA 


..'iiii'Xillnii 


NTCHOLS,  CHAQUITA  LASHANETTE,  CANTON  MS 

O-NEIL,  JULIE  MAY,  MONUMENT  BEACH,  MA "" 

PETERSON,  FRANK  R,  WILKES-BARRE,  PA  

PHILLIPS,  WILLIE  L,  BIRMINGHAM,  AL 

PUGH,  CLARA  C,  VOSSBURG,  MS 

RILEY.  STACEY  EILEEN.  ALEXANDRIA,  LA  .!.'.""" 
ROBERTS,  JOSEA  MAE,  POf^lAC,  Ml  .. . 

RODRIQUES,  CYNTHIA,  SWANSEA,  MA 

SCOTT-TURNER,  CHERRY.  SACRAMENTO,  Ca" 
SILVA.  RAYMOND,  LOWELL,  MA  .. 
SINGLETON.  TERIMAL  DION.  MONROE,  LA 

SMITH.  DARREN  SCOTT,  SAINT  JOE,  AR  ""' 

SMITH,  BILLIE,  COLUMBUS.  MS 
THOMAS,  YOLONDA.  HERMITAGE,  AR  ZZZZZZ^. 
TRUDEN,  GEORGIA.  EASTHAMPTON,  MA  . 
VALDEZ.  JOSE.  TRENTON.  Ml  ... 

VEGA,  JOSEPHINE  MARY,  SAGINAW  Ml' 

WALPOOL.  OPERAL.  HOUSTON  TX 

YOUNG.  MINNIE.  SUMMERVILLE.  SC   ." 


CONVlCTiON  FOR  HEALTH  CARE  FRAUD 


CASIMIR.  ANISHA.  WESTCHESTER  NY 
HERLIHY,  DANIEL  JAMES,  TEXARKANA.  TX 
KELLY,  DENISE,  MAYS  LANDING  NJ 
LAZAR.  RONALD,  NEW  ORLEANS  LA 
SMITH,  DELORES  J,  MARIANNA.  FL  . .    ' 
STOKES.  JOHN  HOWARD,  FORT  WORTH,  TX 


08/26/97 
09/07/97 
09/02/97 
09/04/97 


aiM)3/D7 
09/03/97 
09/04/97 
09/04/97 
09/09/97 
09A)3/97 
08/02/97 
08/27/97 
08/02/97 
09/09/97 
Oa/00/97 
06A)4/97 
08MI2A7 
08MM/97 
08/09/97 
08/02/97 
08/09/97 
08/04/97 
08/03/97 
09/Da«7 

08/02/97 

08/091/97 

00/03/97 

09/02/97 

08/09/97 

08/08/97 

08/04/97 

09/04/97 

08^04/97 

08/03/97 

09/09/97 

08/03/97 

081*08/97 

08^/97 

08/04/97 

09/02/97 

09/03/97 

09/04/97 

09/03/97 

09/04/97 

09/03/97 

09A)3/97 

09/03/97 

09/08/97 

09/02/97 

09^)4/97 

09/04/97 

09/04/97 

09/09^7 

09A)9/97 

09/03/97 

09A)9/97 

09/04/97 

09A)2/97 

09/02/97 

09/04/97 

09/07/97 


09/03/97 
09/04/97 
08/26/97 
09/09/97 
09A)3/97 
09/09/97 
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Sobject.  dty.  state 


TENCEa  STEVEN  B.  YAZOO  CITY.  MS 


Effsctive  date 


CONTROLLED  SUBSTANCE  CUNVIb  HOM  *  ^ 


BRIGGS,  TERRI,  SUTTONS  BAY.  Ml  

BUENCAMINO.  ARTURO.  BABYLON.  NY  „ 

CRUZ,  CAROL  M.  BIG  RAPIDS.  Ml  

MAUK.  MUKHTAR  A.  BAY  CITY.  Ml 

O-OWYER.  JAMES,  NASHVILLE,  TN -.. 

WailSON,  MARLENE  K.  JENISON,  Ml  

WILSON.  CLARENCE  WALKER.  FUNT.  Ml 


UCB«EREVOCAT10N«USPEN8tON«URRENOER 


ALBEH,  REVA  L,  NORMAL,  IL  

AUSTIN,  GARY  LYNN,  ALEXANDRIA.  VA  — 

BARATTI,  CARMEN.  VOORHEES.  NJ  

BERNARDUCCI.  NICOLE  M,  HAMPTON.  NH 

BONOMO,  SHERRY.  ATWOOD.  IL 

BRYAN,  MARY.  MANCHESTER.  NH  

CALLAHAN.  DANIEL  JOSEPH,  ST  PETERSBURG,  FL 
CAPPEL.  LAURENCE  R,  GRAND  BLANC.  Ml 
CARR,  MARGARET  MARY,  TUSTIN.  CA  .. — 

COLLINS.  FRED.  GALLATIN.  TN  - 

CORTIS.  TIMOTHY  JAMES.  STERUNG  HEIGHTS.  Ml 

CULLY,  MILTON  A,  ALGONQUIN.  IL  

DAVIS,  IRMA.  ROCKFORD.  IL  


DORN.  MARION  DOUGLAS,  ELDORADO.  IL 

DOUTHIT,  DANIEL  RAY,  LA  MIRADA.  CA  

DOWNEY,  MELISSA  C,  OXFORD,  MS  

DUMLAO,  JULIET,  CHICAGO,  IL  ....„ 

DUTTON,  ROBERT  A.  ALPENA.  Ml 

FRIEDMAN,  JENNY  M,  COLEMAR.  PA  ....„ _ 

FRYE.  KENNETH  W.  BYRON  CENTER.  Ml  ..„ _ 

GAMAGE,  NIMAL  KEVIN.  MORENO  VALLEY.  CA 

GASAWAY,  PATRICIA.  HAMILTON.  IL  

GRAHAM.  GEORGE  W  JR.  KNOXVILLE,  TN _.. 

HENDfllCKSON,  ERNEST  STUART,  MURRYSVILLE.  PA  ... 

HILE.  USA  M,  GLEIWIEW.  IL 

HOLT.  MARY  E,  LITCHFIELD,  IL  

HORVAT.  SUSAN  D,  JOLIET,  IL  

HUBAH,  CLARENCE  E,  WASHINGTON.  DC 

INGRAM.  CHARLENE  PAULETTE.  MORENO  VALLEY.  CA 

JABLANOVEC.  IDA  T.  CHICAGO,  IL - 

JOHNSON,  KENNEY,  CHICAGO,  IL  

JONES,  SUSAN  MARY.  WARREN.  Ml 

KHAUU,  ELI  J,  HAGERSTOWN,  IN  

KIM.  JUUA,  ROSELLE,  IL  

LAMARCA,  DONALD  DOMINIC.  ELGIN.  IL 

LAMB,  SANDRA  K,  EASTPOINTE,  Ml  

LAMPBELL.  HARVEY  J,  SAN  FRANCISCO.  CA  

MAGEE,  ALINE.  CHICAGO,  IL  

MANQAN,  CHARLES,  NEWPORT  BEACH.  CA 

MARKOFF,  MORTON,  CHERRY  HILL.  NJ 

METCALF,  RANDAL,  GODFREY.  IL  

MILLER,  DEBBIE  L,  CRANFORD,  NJ  

MILLIGAN,  ASTRIDA  M,  TRENTON,  Ml 

MYERS,  HOWARD,  MOUNT  LAUREL,  NJ 

NESSMAN.  LAWRENCE,  WAYNE.  NJ 

NOWACKI.  SUSAN  M.  CHICAGO.  IL 

NYLIN  NESBIT.  SHELLEE  L.  ALEDO.  IL  

OLSEN.  JEAN.  DES  PLAINES.  IL  ™ 

PURDY.  KEVIN  PAUL,  HAYWARD,  CA  , 

QUILLAN,  ANNETTE  M,  LUDINGTON.  Ml 

RAMIREZ.  LINDA  SUE,  SIERRA  MADRE.  CA 

RAMPA,  CARLO  J.,  CHICAGO,  IL 

RURAK,  JOHN  A.,  ELMIRA,  NY 

SINGHAL,  ANIL  M.,  SAN  JOSE,  CA 


SMITH,  CAMERON  HEWES,  REDMOND.  WA  ... 

SULLIVAN,  SHERRY,  TAYLORSVILLE,  MS  

TARASZKA,  STEVEN  ROBERT.  ATLANTA.  GA 
TAYLOR,  PATRICIA  ANN.  BOUNGBROOK.  IL  . 
THOMAS.  MARY  NEDIYAVILA.  CHICAGO.  IL  ... 
TOLER.  EVA  M..  ROANOKE,  VA  


06100197 


0»D2/97 
08M>3/97 
08M)2/97 

oamj97 

08M)3/97 
09M)2/g7 
0M)2/97 


08/20/97 

0M)a/97 

OMM/97 

Og^04/97 

06/27/97 

OMM/97 

09/03/97 

00/02/97 

09/D4/97 

09/03/97 

09/02/97 

09/02/97 

08/02/97 

0aC7/97 

09/04/97 

0e/26«7 

00in2/97 

Oa/26/97 

00/03/97 

09/02/97 

09/04/97 

09/02/97 

09/03/97 

00/03«7 

09/02/97 

08/27/97 

06/0ZJ97 

08/26/97 

08/26/97 

08/27/97 

09/02/97 

08/27/97 

08/27/97 

08/26/97 

00/02/97 

06/02/97 

09/04/97 

09/02/97 

06/26/97 

09/02/97 

09/02/97 

09/02/97 

06/27/97 

09/04/97 

09/02/97 

06/26/97 

09/02/97 

09/02/97 

09/04/97 

09/02/97 

09/04/97 

09/02/97 

09/03/97 

09/04/97 

09A)4/97 

Oa/26/97 

09/07/97 

09/02/97 

09A)2/97 

06/26/97 
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Subiect.  city,  state 


TRACEY.  PAULA  SANSONE.  LOS  ANGELES.  CA 

TUNG,  FRANK  KWONG  FU.  CHICAGO.  IL  

UNGLES.  JANE  ALYN,  LONG  BEACH.  CA  

VIVIT.  SALVADOR  A.,  DES  PLAINES.  IL .... 

WILSON.  SHIRLEY.  OAK  PARK.  IL  „ 

WINHOLTZ.  WILUAM  L.  DECATUR.  IL  


Effective  date 


FEDERAL/STATE  EXCLUSION/SUSPENSION 


CURRY,  CHARLES  M..  OLDWICK.  NJ  .„ _ 

DULL.  JOHN  W.,  BLOOMFIELD.  NJ  

G  H  STOKES  ASSOCIATION.  INC..  COATSVILLE,  P/i 

HOROWITZ.  GERALDINE  H.,  COATSVILLE.  PA  

MORRISON.  MARK  BRYANT.  PURDYS.  NY 

ROTHKOPF,  JOSEPH,  NEW  YORK.  NY 


227  NINTH  AVENUE  PHARMACY.  INC..  NEW  YORK,  NY 


FRAUOnaCKBACKS 


MASON.  MELVYN  LUMBERVILLE.  PA 


OWNED/CONTROLLED  BY  CONVICTED  EXCLUDED 


CUNIC  MAKERS  OF  MIAMI,  INC.,  LEXINGTON,  KY  , 
HILDA'S  HERITAGE  HOME,  INC..  LENNOX.  SD  ..  „ 

PRO  CARE  OF  FULTON.  INC..  ATLANTA.  GA  .._ 

REASON  CHIROPRACTTC,  WOODLAND  PARK.  CO 
VISHNU  PHARMACY,  CHICAGO.  IL  ... 
WEST  KENOAa  MEDICAL  CENTER.  MIAMl',  FL  ".'!" 
YOUTH  8EUEVING  &  ACHIEVING.  LITHONIA.  GA  ... 


DEFAULT  ON  HEAL  LOAN 


ALVARADO-SANCHEZ.  MAYOA  C.  COMERK).  PR  ... 

AVERY,  WILUAM  K.,  WASHINGTON.  DC 

BASEDOW,  ARLENE  M.,  SOUTH  POINT.  OH  

BESSELL.  RUSSEL  E.,  BRISTOL.  VA  „. 

BHARUCHA.  NAYANA,  BLOOMINGTON,  IL 

BOBO.  ANTHONY  D.,  TAMPA,  FL  

BROWN.  PEARL-ANN,  BRONX.  NY  

BRUNS.  FAYLENE  A..  FARMINGTON.  MN  

CADOGAN,  ROBERT  V..  NEW  ORLEANS.  LA 

CASE,  JOHN  P.  JR.,  NEW  HYDE  PARK.  NY  _ „ 

CHLUPEK.  BARBARA  A.,  LITTLETON.  CO 

CHURCH.  STEVEN  D.,  MERIDEN,  CT 

CLARK.  MARVA  J.,  SILVER  SPRING.  MD  

CONKEY.  CHARLES  A.,  WESTERVILLE.  OH  

CONLEY,  JOHN  C.  EAST  PROVIDENCE.  Rl  

CONWAY-MORRIS,  BETH  A..  FAIRFIELD.  OH 


CORRK3AN,  JAMES  PATRICK.  CHESTER  SPNGS.  PA 

COSBY,  RICHARD  JR..  NEW  ORLEANS.  LA 

DELPRADO.  RTCK  D..  DES  MOINES.  lA :„; '1 

DK;K.  DAVID  W..  TULSA.  OK  . 

DISBROW,  DAVID  JOSEPH.  OSHKOSH.  HeZZ'."' 

FIGUEROA.  PABLO  E..  INVERNESS.  FL I"Z 

FRANCUS,  IRWIN  N.,  EAST  NORTHPORT.  NY  

GAVALAS.  ELAINE.  NEW  YORK.  NY  _  . 

GIUNTA.  JOSEPH  VINCENT.  FARMINGDALE.  NY I"l"" 

GOTUN,  DOUGLAS  LEE.  BROOKLYN.  NY 

GROCOFF.  RONALD  D..  LAKE  MARY.  FL 1. 

GUDAN,  JOHN  A.  JR.,  KENNER.  LA 

HARRISON.  WAYNE  S.  JR..  FAIRFIELD.  CT "T 

HOLEC.  KEVIN  M..  EDEN  PRAIRIE.  MN ZZ... 

HORNE,  KEVIN  L,  STOCKBRIDGE,  GA  . ' 

JACKSON,  LENELL  R..  UNKJN  CITY.  GA .._ 

JIMENEZ.  OMAR  F.,  MIAMI.  FL  

LAMKIN.  CHRISTOPHER  G.,  DEXTER.  Ml  ~    I 

LONG.  ANATOLE  M.,  HURRICANE.  UT  

MANNING.  LANCE  D..  NEW  YORK.  NY """ 

MIXON.  BARRY  B.,  CHICAGO,  IL __ 

MUSICO.  JOSEPH  A.,  LAUREL.  MD 


NUNEZ,  DAVID  W.,  MCCONNELL  AFB.  KS 

ORJI,  JOHN  EMENIKE.  MARIETTA.  GA 

PEREZ,  DAYSI  E.,  NEW  YORK,  NY  


09/04/97 
09/02/97 
09/04/97 
06/27/97 
06/02/97 
09/02/97 


OW02/97 
OOfOWT 
09/03/97 
09/03/97 
0»O4/97 
09A)3/97 
OOm/97 


07/24/97 


06/07/97 
QeM»97 
.09/03/97 
4)6/09/97 
06/26/97 
09/07/97 
09/07/97 


00/02/97 
OM03/97 
09/02/97 
09/03/97 

Oimnrr 

00/03^7 

09ne/97 
oam/97 

061X197 

09100197 

00/03/97 

06/27/97 

09100197 

09/02/97 

09/03/97 

09/02/97 

09/03/97 

08/26/97 

00/02^7 

08/2««7 

08/27/97 

00/03/97 

09^02/97 

09/02/97 

09102197 

09f02m 

09/03/97 

06/26/97 

06/27/97 

09/02/97 

09/03/97 

09/03/97 

09/03/97 

09/02/97 

08/27/9Z, 

09A)2/97 

06/27/97 

09/03/97 

06/27/97 

09/03/97 

09/02/97 
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PETROSKY,  MICHAEL  J..  COVINGTON,  LA 

PUIG,  XIOMARA.  MIAMI,  FL 

RABAH,  WAJIH  I.,  AGUADILLA.  PR 

RADI,  ANTHONY  W.,  HICKSVILLE,  NY  

ROJAS.  EDUARDO  ANTONIO.  ALTAMONTE  SPRINGS,  FL 

ROTHERY.  BEVERLY  A..  MARIETTA,  OH  

SALOMON,  ALIX  P.,  CHICAGO.  IL  

SANCIO,  ELAINE  D.  WITTERSCHEIN,  JERSEY  CITY,  NJ  .... 

SANSONE.  PETER  J.  (SAMSONE),  BROOKLYN,  NY  

SMITH.  RICKEY  E.,  JAMAICA  PLAIN,  MA 

SMITH.  BRENT  R..  SPRING  ARBOR,  Ml 

SNYDER,  CHARLOTTE  J..  STOCKTON,  KS 

STONE.  BRETT  E..  POTEAU,  OK 

THOMPSON.  BYRON  J..  CHICAGO.  IL  

TWOMLEY.  JAMES  D.,  HOLLAND.  IN  

WALL.  HOMER  G.,  LINCOLN,  NE  

WASHINGTON,  GENEVA  (WALKER),  DAYTON,  OH 

WELDEN,  SHIRLEY  J.,  TULSA,  OK 


Effective  date 


^SECTION  1128Aa 


RAINBOW  HOME  MEDICAL  EQPT  CO.,  MIAMI.  FL 

RODRIGUEZ,  LEONOR,  MIAMI  BEACH.  FL 

143  MEDICAL  EQUIPMENT  CO..  MIAMI,  FL 


08/26/97 
09/03/97 
09A)2/97 
09/02/97 
09A)3«7 
08/27/97 
08/27/97 
09/02/97 
09/02/97 
08/27/97 
09/02/97 
09/03«7 
08/26/97 
09A)2/97 
09^02/97 
09/03/97 
09/02/97 
06/26/97 


06/20/97 
06/20/97 
06/20/97 


Dated:  September  3. 1997. 
William  M.  Libercci, 

Director.  Health  Care  Administrative 

Sanctions,  Office  of  Enforcement  and 

Compliance. 

(FR  Doc.  97-24656  Filed  9-16-97;  8:45  am) 

8IUJNQ  COOE  41S0-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Consensus  Development  Conference 
on  Effective  Medical  Treatment  of 
Heroin  Addiction 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Effective  Medical  Treatment  of  Heroin 
Acidiction,"  which  will  be  held 
November  17-19, 1997,  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health.  9000  Rockville 
Pike,  Bethesda,  Maryland  20892.  The 
conference  begins  at  8:30  a.m.  on 
November  17.  at  8:30  a.m.  on  November 
18,  and  at  9  a.m.  on  November  19. 

In  the  United  States  alone, 
approximately  one-half  million  people 
are  addicted  to  heroin.  Estimates  of 
heroin  incidence  (122.000  new  users)  in 
recent  years  suggest  an  increased 
incidence  and  an  emerging  pattern  of 
drug  use  among  the  young.  For  many 
years,  heroin  addiction  has  been 
dSsociated  with  increased  criminal 
activity  and  human  suffering.  In  the  past 
10  years,  there  has  been  a  dramatic 
increase  in  the  prevalence  of  human 
immunodeficiency  virus  (HIV),  hepatitis 
C  virus  (HCV),  and  tuberculosis  among 


intravenous  heroin  users.  From  1991  to 
1995  in  major  metropolitan  areas,  the 
annual  number  of  heroin-related 
emergency  room  visits  has  increased 
from  36,000  to  76,000,  and  the  annual 
number  of  heroin-related  deaths  has 
increased  from  2,300  to  4,000.  The 
associated  morbidity  and  mortality 
further  underscore  the  human, 
economic,  and  societal  cost  of  heroin 
addiction. 

Over  the  last  20  years,  a  significant 
body  of  evidence  has  accumulated  on 
the  neurobiology  of  heroin  addiction 
and  on  the  safety  and  efficacy  of 
narcotic  (methadone)  maintenance 
treatment. 

Although  there  have  been  other 
medications  (e.g.,  levo-alpha 
acetylmethadol  [LAAM])  subsequenUy 
determined  safe  and  effective  in 
narcotic  maintenance  treatment,  the 
focus  of  this  consensus  development 
conference  will  be  on  methadone, 
because  methadone  has  been  the 
medication  used  in  most  narcotic 
treatment  research.  Evaluation  studies 
have  consistently  shown  methadone 
treatment  to  be  effective  in  reducing 
drug  use  and  crime  and  in  enhancing 
social  productivity.  More  recent  studies 
demonstrate  that  methadone  treatment 
is  an  effective  method  for  preventing  the 
spread  of  HfV,  HCV,  and  tuberculosis 
among  intravenous  drug  users. 

Most  heroin  users  are  not  receiving 
treatment.  Most  recent  data  indicate  that 
there  are  approximately  112,000 
patients  in  narcotic  maintenance 
treatment.  Barriers  exist  to  both  access 
to  narcotic  maintenance  treatment  and 
effective  treatment,  despite  the  science 
on  the  neurobiology  of  heroin  addiction 


and  the  evidence  demonstrating  the 
effectiveness  of  treatment  in  reducing 
drug  use  and  crime  and  preventing  the 
spread  of  HIV  and  HCV.  An  important 
reason  for  some  of  these  barriers  is  that 
narcotic  maintenance  treatment  remains 
controvOTSial.  The  science  has  not  yet 
overcome  the  stigma  of  addiction  and 
public  p>erception  about  narcodc 
maintenance  treatment. 

Many  members  of  the  medical 
community  and  the  public  conceive  of 
opiate  addiction  as  a  self-inflicted 
disease  of  the  will,  methadone  treatment 
as  mere  narcotic  substitution  and 
relapses  likely  to  follow  treatment,  drug- 
free  treatment  as  the  only  valid 
rehabilitative  method,  and  total 
abstinence  from  all  drugs,  including 
methadone,  as  the  only  valid  treatment 
goal.  Other  obstacles  include  Federal 
and  state  government  regulations 
limiting  Lreatment  providers  and  patient 
access  and  concerns  about  methadone 
diversion  by  patients  and  its 
consequences. 

To  address  the  most  important  and 
controversial  issues  surrounding 
narcotia  maintenance  treatment,  the 
NIH  has  organized  this  2V2  day 
conference  to  present  the  available  data 
on  opiate  agonist  treatment  for  heroin 
addiction.  The  conference  will  bring 
together  national  and  international 
experts  in  the  fields  of  basic  and  clinical 
neuroscience,  epidemiology,  and 
natural  history,  prevention  and 
treatment  of  heroin  addiction,  as  well  as 
representatives  from  the  public. 

After  V/2  days  of  presentations  and 
audience  discussion,  an  independent. 
non-Federal  consensus  panel  chaired  by 
Dr.  Lewis  Judd,  chair  of  the  Department 
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of  Psychiatry  at  the  University  of 
California  at  San  Diego  School  of 
Medicine,  will  weigh  the  scientific 
evidence  and  write ja  draft  statement 
that  will  be  presented  to  the  audience 
on  the  third  day.  The  consensus 
statement  will  address  the  following  key 
questions: 

*  What  is  the  scientific  evidence  to 
support  a  conceptualization  of  opiate 
addiction  as  a  medical  disorder 
including  natural  history,  genetics  and 
risk  factors,  pathophysiology,  and  how 
is  diagnosis  established? 

*  What  are  the  consequences  of 
untreated  opiate  addiction  to 
individuals,  families  and  society? 

*  What  is  the  efficacy  of  current 
treatment  modalities  in  the  management 
of  opiate  addiction  including 
detoxification  alone,  non- 
pharmacological/psychosocial 
treatment,  treatment  with  opiate 
antagonists,  and  treatment  with  opiate 
agonists  (short-term  and  long-term)? 

*  What  is  the  (scientific  evidence  for 
the)  most  effective  use  of  opiate  agonists 
in  the  treatment  of  opiate  addiction? 

*  What  are- the  important  barriers  to 
effective  use  of  opiate  agonists  in  the 
treatment  of  opiate  addiction  in  the 
U.S.,  including  perceptions  and  the 
adverse  consequences  of  opiate  agonist 
use,  legal,  regulatory,  financial  and 
programmatic  barriers? 

*  What  are  the  future  research  areas 
and  recommendations  for  improving 
opiate  agonist  treatment  and  improving 
access? 

The  primary  sponsors  of  this  meeting 
are  the  National  Institute  on  Drug  Abuse 
and  die  NIH  Office  of  Medical 
Applications  Research.  The  conference 
is  co-sponsored  by  the  NIH  Office  of 
Research  on  Women's  Health. 

Advance  information  on  the 
conference  program  and  conference, 
registration  materials  may  be  obtained 
from  Prospect  Associates,  1801 
Rockville  Pike,  Suite  500,  Rockville, 
Maryland  20852,  (301)  468-MEET,  by 
e-mail  at 

NIHconsensus@ProspecLAssoc.com,  or 
by  visiting  http://consensus.nih.gov  on 
the  World  Wide  Web. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  statement 
will  be  available  begiiming  November 
19, 1997.  from  the  NIH  Consensus 
Program  Information  Center,  P.O.  Box 
2577,  Kensington,  Maryland  20891. 
phone  1-688-NIH-CONSENSUS  (1- 
888-644-2667)  and  from  the  NIH 
Consensus  Development  Program  site 
on  the  World  Wide  Web  at  http:// 
consensus.nih.gov. 


Dated:  September  4, 1997. 
Ruth  L.  KiTBchatein, 
Deputy  Director,  NIH. 
[FR  Doc.  97-24628  Filed  &-16-97;  8:45  am] 

BIUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  of  the  National  Cancer 
Advisory  Board  and  its  Subcommittees 

Pursuant  to  Pub.  L.  92-463.  as 
amended,  notice  is  hereby  given  of  the 
meeting  of  the  National  Cancer 
Advisory  Board  (Board).  National 
Cancer  Institute  (NCI),  and  its 
Subcommittees  on  September  237-25; 
1997.  The  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  as  indicated  below.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

A  portion  of  the^Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4).  552b(c)(6).  and  552(c)(9)(B), 
Tide  5  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  for  discussion  of  issues 
pertaining  to  programmatic  areas  and/or 
NCI  personnel.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning  the 
individuals  associated  with  the 
applications  or  programs,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  and  prematiure  disclosure  of 
recommendations  which  would  be 
likely  to  significanUy  frustrate  the 
subsequent  implementation  of  those 
recommendations. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North.  Room  609,  6130  Executive 
Boulevard.  MSC  7410,  Bethesda, 
Maryland  20892-7410,  (301)  496-5708 
will  provide  summaries  of  the  meetings 
and  rosters  of  the  Board  members,  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Linda  Quick-Cameron. 
Committee  Management  Officer,  at  (301) 
496-5708  in  advance  of  the  meeting. 

Name  of  Committee:  Sut>commlttee  on 
Activities  and  Agenda. 


Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary.  National  Cancer 
Institute,  NIH,  ExecuUve  Plaza  North.  Room 
600.  6130  ExecuUve  Blvd..  MSC  7405, 
Bethesda,  MD  20892-7405,  (301)  496-5147. 

Date  of  Meeting:  September  23.  1997. 

Place  of  Meeting:  Bethesda  Marriott  Hotel 
(Pooks  Hill),  5151  Pocks  Hill  Road,  Bethesda, 
MD  20814. 

Closed:  7:00  p.m.  to  9:00  p.m. 

Agenda:  To  Conduct  Preliminary 
Discussion  of  Future  Programmatic  and 
Personnel  Activities  and  Policies. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary.  National  Cancer 
Institute.  NIH.  7550  Wisconsin  Avenue, 
Room  312,  MSC  9010,  Bethesda,  MD  20892- 
9010.  (301)  496-5515. 

Date  ofMeetirig:  September  24, 1997. 

Place  of  Meeting:  Building  31,  Coafstence 
Room  8/C  Wing.  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Open:  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  Discuss  the  NO  Budget  and 
Various  Planning  Issues. 

Name  of  Committee:  Subcommittee  on 
Special  Actions  for  Grants. 

Contact  Person:  Dr.  Marvin  R.  ICalt, 
Executive  Secretary,  National  Cancer 
InsUtute,  NIH.  ExecuUve  Plaza  North.  Room 
600.  6130  ExecuUve  Blvd..  MSC  7405. 
Bethesda,  MD.  20892-7405.  (301)  496-5147. 
Date  of  Meeting:  September  24. 1997. 

Place  of  Meeting:  Building  31.  Conference 
Room  10/C  Wing.  NaUonal  InsUtutes  of 
Health,  9000  Rockville  Pike.  Bethesda.  MD. 
20892. 

Closed:  4:05  p.m.  to  Adjournment 

Agenda:  To  Review  and  Discuss  Grant 
ApplicaUons  and  Extramural/Intramural, 
Programmatic  and  Personnel  Policies. 

Name  of  Committee:  SutKommittee  on 
Clinical  InvesUgations. 

Contact  Person:  Dr.  Robert  Wittes. 
Executive  Secretary,  National  Cancer 
InsUtute.  NIH.  Building  31.  Room  3A44.  MSC 
2440.  9000  Rockville  Pike.  Bethesda.  MD 
20892-2440.  (301)  496-4291. 

Date  of  Meeting:  September  25. 1997. 

Place  of  Meeting:  Building  31,  Conference 
Room  8/C  Wing,  National  InsUtutes  of 
Health,  9000  Rockville  Pike.  Bethesda.  MD. 
20892. 

Open:  12:30  p.m.  to  1:45  p.m. 

Agenda:  To  Discuss  the  Design  of 
Prospective  Studies  of  the  Impact  of  Managed 
Care  on  Cancer  Clinical  Investigations, 
EducaUon  and  Training. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary,  National  Cancer 
InsUtute,  NIH,  ExecuUve  Plaza  North.  Room 
600.  6130  Executive  Blvd..  xMSC  7405. 
Bethesda.  MD.  20892-7405.  (301)  496-5147. 

£>ates  of  Meeting:  September  24-25. 1997. 

Place  of  Meeting:  Building  31.  Conference 
Room  10/C  Wing,  National  InsUtutes  of 
Health,  9000  Rockville  Pike,  Bethesda.  MD. 
20892. 

Open:  September  24 — 8:30  a.m.  to  4:00 
p.m.;  September  25 — 8:30  a.m.  to  4:00  p.m. 
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Agenda:  Report  of  the  Director.  National 
Cancer  Institute;  Legislative  Update;  Report 
of  the  President's  Cancer  Panel;  Science 
Information  System  Report;  NCAB  Policy 
Statement:  Impact  of  Managed  Care  on 
Cancer  Clinical  Investigations;  Clinical  Trials 
Program  Review  Group  Report;  ^0 
Exceptions  Process;  Cancer  Control  Program 
Review  Group  Report;  Reorganization  of 
Extramural  Programs  &  Update  on  Centers; 
NIH  *  Managed  Health  Care  Organizations; 
Colorectal  Cancer  Screening;  GPRA  Update 
for  Advisory  Councils;  Changes  in  NIH 
Rebuttal  Policy  ft  NCAB  Operating 
Procedures;  Progress  Review  Groups  Update; 
NCI  Website  Demonstrations:  Subcommittae 
Reports  and  other  Council  business. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  Umitations  imposed  by 
the  review  and  funding  cycle. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbera: 

(93.393.  Cancer  Causa  and  Pravention 
Research;  93.392,  Cancer  Detection  and 
Diagnosis  Research;  93.394,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399. 
Cancer  Control.) 

Dated:  September  11, 1997. 
LaVenia  Y.  Stringfiald, 
Committee  Management  Officer,  SIH. 
(FR  Doc.  97-24629  Filed  9-16-97;  8:45  am] 
MJJNQ  OOOC  414»-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haattb 

National  Instttuta  of  Nursing  Rasaarch; 
Notice  of  Cloaad  Meeting 

Puntiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  October  29-31, 1997. 

Time:  8:30  a.m.  until  adjournment 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Carole  Hudgings,  PhJX, 
R.N.,  Building  45,  Room  3AN-18,  45  Center 
Drive,  Bethesda.  MD  20892,  (301)  594-5976. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  Mrill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552(b)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research. 
National  Institutes  of  Health) 
Dated:  September  10. 1997. 
LaVerne  Y.  Stringfiald, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-24627  Filed  9-16-97;  8:45  am] 
MUMQ  COW  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-833981 
Applicant:  Laurel  Croft,  Temecola,  CA 

The  applicant  requests  a  permit  to  re- 
import 1  male  and  2  female  Hawaiian 
geese  (Branta  sandvicensis)  and  1  male 
and  1  female  Palawan  peacock  pheasant 
[Polyplecton  emphanum)  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation. 

PRT-833380 

Applicant:  David  Owens.  Texas  AftM 
IJnivenity,  College  Station.TX 

The  applicant  requests  a  permit  to 
import  biological  samples  of  multiple 
sea  turtle  species  from  Mexico,  Grand 
Cayman,  and  Costa  Rica  for  the  purpose 
of  scientific  research  related  to  survival 
of  the  species. 
PRT-834298 
Applicant:  Miami  Metrozoo,  Miami.  FL 

The  applicant  requests  a  permit  to  re- 
export to  Panama  the  carcass  of  one 
female  harpy  eagle  [Harpia  harpyfa) 
which  was  imported  from  Panama  into 
the  United  States  to  be  prepared  into  an 
osteological  specimen. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-834123 
Applicant:  Daniel  Currier,  Faigo,  NO 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 


Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
aveiilable  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of. 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  430.  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  September  12, 1997. 
Mary  Elian  Amtowar, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  97-24708  Filed  9-16-97;  8:45  am] 
MUMQ  OOOe  4310-a6-p 

DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  WHdHfe  Service 

Issuance  of  Pennit  for  Marine 

Mammals 

On  July  3. 1997.  a  notice  was 
publishMl  in  the  Federal  Register,  Vol. 
62,  No.  128,  Page  36070,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Kenneth 
Werling,  Celina.  OH  for  a  pennit.(PRT- 
830535)  to  import  a  sport-htmted  polar 
bear  [Ursus  maritimus)  trophy,  taken 
from  the  Southern  Beaufort  Sea 
population,  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
September  3,  1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  10, 1997,  a  notice  was 
publishMl  in  the  Federal  Register,  VoL 
62,  No.  132,  Page  37072,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Jim  Deal, 
Ramsey.  MN  for  a  permit  (PRT-831567) 
to  import  a  sport-hunted  polar  bear 
(Ursus  maritimus)  trophy,  taken  from 
the  McClintock  Chaimel  population. 
Northwest  Territories.  Canada  fiir 
personal  use. 
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Notice  is  hereby  given  that  on 
September  3. 1997.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  17, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  137,  Page  38320.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Jan  Seski, 
Munysville,  PA  for  a  permit  (PRT- 
830808)  to  import  a  sport-hunted  polar 
bear  {Ursus  maritimus)  trophy,  taken 
from  the  McClintock  Channel 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
September  3. 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  FUh  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  17, 1997.  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  137,  Page  38320,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  Killett, 
Sykesville,  MD  for  a  permit  (PRT- 
831926)  to  import  a  sport-himted  polar 
bear  (Ursus  maritimus)  trophy,  taken 
frT>m  the  Foxe  Basin  population, 
.  Northwest  Territories,  Canada  prior  to 
April  30, 1994,  for  personal  use. 
Notice  is  hereby  given  that  on 
September  3. 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subfect  to  certain 
conditions  set  forth  therein. 

On  July  17,  1997.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62,  No.  137.  Page  38320,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Luis  Bacardi, 
Coral  Gable,  FL  for  a  permit  (PRT- 
831868)  to  import  a  sport-htmted  polar 
bear  (Ursus  maritimus)  trophy,  taken 
from  the  Southern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
September  3, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certaid 
conditions  set  forth  therein. 

On  July  10, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  132,  Page  37072,  that  an 
application  had  been  filed  with  the  Fish 


and  Wildlife  Service  by  Norman 
Dunkle,  Franklin,  PA.  for  a  permit 
(PRT-831443)  to  import  a  sport-htmted 
polar  bear  (Ursus  maritimus)  trophy, 
taken  fit)m  the  Northern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
September  4, 1997.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  3,  1997.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62,  No.  128,  Page  36070,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Kenneth  Sandy, 
Snohomish,  WA,  for  a  permit  (PRT- 
830978)  to  import  a  sport-himted  polar 
bear  (Ursus  maritimus)  trophy,  taken 
bom  the  Southern  Beaufort  Sea 
population,  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on  August 
14, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  17, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  137,  Page  38320,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Brinton  Jones, 
Grand  Forks,  ND,  for  a  permit  (PRT- 
831715)  to  import  a  sport-himted  polar 
bear  (Ursus  maritimus)  trophy,  taken 
from  the  McClintock  Chaimel 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
September  4, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  pennit  subject  to  certain 
conditions  set  forth  therein. 

On  Jime  26.  1997,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62.  No.  123.  Page  34482  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Frederick 
Leonard.  Alto,  MI,  for  a  permit  (PRT- 
830818)  to  import  a  sport-hunted  polar 
bear  (Ursus  maritimus)  trophy,  taken 
from  the  McClintock  Channel 
population,  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on  August 
14, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.)  the  Fish  and 


Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  June  26, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  123,  Page  34482.  that  an 
application  had  been  filed  Mdth  the  Fish 
and  Wildlife  Service  by  Walter 
Krywucki,  Jr.,  Chester,  NJ,  for  a  permit 
(PRT-830614)  to  import  a  sport-hunted 
polar  bear  (Ursus  maritimus)  trophy, 
taken  bom  the  Northern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on  August 
13, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  ei  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfex  Drive,  Rm  430,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  September  12. 1997. 
MaiyEUen  Amtowar, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  97-24707  FUed  9-16^7;  8:45  am] 

muMta  ooot  4»%o-t»-^ 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

CRADA  With  E.I.  DuPont;  Seiactad 
Sulfonylurea  Herbicidea  In  Water 
Resources  of  the  Midwestern  U.S. 

AGBICY:  Geological  Survey,  Interior. 
ACTION:  Notice. 


SUMMARY:  The  United  States  Geolo^cal 

Survey  (USGS)  is  contemplating 

entering  into  a  CRADA  with  E.I.  DuPont 

to  assess  the  occurrence  of  selected 

sulfonylurea  herbicides  in  water 

resources  of  the  midwestem  United 

States. 

INQUIRIES:  If  any  other  parties  are 

interested  in  similar  activities  with  the 

USGS,  please  contact  William  Battaglin. 

USGS,  (303)  236-5950  ext.  202, 

wbattagldusgs.gov 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  to  meet  the  USGS  requirement 

stipulated  in  the  Survey  Manual. 

Robert  M.  Hinch. 

Chief  Hydrologist. 

(FR  Doc  97-24650  FUed  0-16-97;  8:45  am] 

■LUNQ  COM  4S1fr«^ 
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OEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Operation  and  Maintenance  Rate 
Adjustment:  San  Carlos  Irrigation 
Project,  Arizona 

ACnON:  Notice  of  proposed  irrigation 
operation  and  maintenance  (OftM)  rate 
adjustment 


Rale 


SUMMARY:  The  Bureau  of  Indian  Affairs 
proposes  to  change  the  assessment  rates 
for  operating  and  maintaining  the  San 
Carlos  Irrigation  Project  for  the  1998  and 
1999  irrigation  season.  The  following 
table  illustrates  the  impact  of  the  rate 
adjustment 


San  Carlos  Irrigation  Project 

prrigation  Rate  Per  Assessat)ie  Acre] 


Present 
1997 


$30.00 


Proposed 
1998 


$20.00 


Proposed 

1999 


$26.00 


FOR  FURTHER  MFORMATION  CONTACT:  Area 
DirectCH',  Bureau  of  Indian  ASairs. 
Phoenix  Area  Office.  P.O.  Box  10, 
Phoenix.  Arizona  85001,  Telephone 
(602) 379-6956. 

DATE:  Interested  parties  may  submit 
comments  on  the  proposed  rate 
adjustment  Comments  must  be 
submitted  on  or  before  October  17. 
1997. 

ADDRESSES:  All  comments  concerning 
the  proposed  rate  adjustment  must  be  in 
writing  and  addressed  to:  Director, 
Office  of  Trust  Responsibilities.  Attn.: 
Irrigation  and  Power,  MS#4513-MIB. 
Code  210. 1849  "C"  Street.  NW, 
Washington,  D.C  20240.  Telephone 
(202)  208-5480. 

SUPPLEMENTARY  MFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  Stat  583,  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indiem  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1A  and 
Memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

This  notice  is  given  in  accordance 
with  §  171.1(e)  and  171.1(g)  of  part  171, 
Subchapter  H.  Chapter  1,  of  Tide  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  fixing  and  announcing 
the  rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  of  Bureau  of  Indian  Affairs 
irrigation  projects. 

Tne  assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operation  and  maintenance  of  the 
irrigation  project.  Normal  operation  and 
maintenance  means  the  expenses  we 
incur  to  provide  direct  support  or 


benefit  to  the  project's  activities  for 
administration,  operation,  maintenance, 
and  rehabilitation.  We  must  include  at 
least 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 
employees  under  his  management/ 
control: 

(b)  Materials  and  supplies; 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 

(d)  Equipment,  including 
transportation,  fuel.  oil.  grease,  lease 
and  replacement; 

(d)  Capitalization  expenses; 

(e)  Acquisition  expenses,  and 

(f)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project 

Payments 

The  irrigation  operation  and 
maintenance  assessments  become  due 
based  on  locally  established  payment 
requirements.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 


Interest  and  Penalty  Fa 

Interest,  penalty,  and  administrative 
fees  will  be  assessed,  where  required  by 
law,  on  all  delinquent  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations,  Tide  4,  Part  102,  Federal 
Claims  Collection  Standards:  and  42 
BLAM  Supplement  3,  part  3.8  Debt 
Collection  Procedures.  Beginning  30 
days  after  the  due  date  interest  will  be 
assessed  at  the  rate  of  the  current  value 
of  funds  to  the  U.S.  Treasury.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  effort  is  made  to 
collect  a  delinquent  debt;  a  penalty 
charge  of  6  percent  per  year  will  be 
charged  on  delinquent  debts  over  90 


days  old  and  will  accrue  from  the  date 
the  debt  became  delinquent.  No  water 
shall  be  delivered  to  any  farm  unit  until 
all  irrigation  charges  luwe  been  paid. 
After  180  days  a  delinquent  debt  will  be 
forwarded  to  the  United  States  Treasury 
for  further  action  in  accordaiice  with 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134). 

Dated:  Septembar  4. 1997. 
A«UE.D0H-, 

Assistant  Secretary— Indian  Affain. 
(FR  Doc.  97-24697  Filed  »-16-97:  8:45  ami 

■LUNQ  OOOC  4310-Ol-P 

DEPAfrrMENT  OF  THE  INTERIOR 
Buraau  of  l.and  Management  Alaska 

(AK-S62-1410-00-P] 

Notice  for  Publication  (AA-0260); 
Alaska  Native  Claims  Satactkxi 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Qaims 
Settiement  Act  of  December  18,  1971,  43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Calista  Corporation  for  approximately 
26.9  acres.  The  lands  involved  are  in  the 
vicinity  of  Nunivak  Island,  Alaska. 

Seward  Meridian,  Alaska 

r.  4  S.,  R.  98  w.. 
Sees.  4  and  9. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
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Avenue,  #13.  Anchorage,  Alaska  99513- 
7599  (907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  17,  1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the     . 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
r^ts. 

PatridaA.Bakv, 

Land  Law  Sxammer,  ANCSA  Team,  Branch 
of  962  Adjudication. 

[FR  Doc.  97-24631  Filed  0-16-07;  8:45  am) 
MjjNO  cooe  4aie-M-^ 


DEPAirmElfT  OF  TNE  INTERIOR 

Bursau  of  Land  Managamsnt.  Alaska 
[AK-862-141(MNM>] 

Node*  for  PubOcatfon  (AA-«284); 
Alaska  Nativa  CMiM  Salacflon 

In  accordance  with  Departmental 
regulation43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Calista  Corporation  feu-  approximatBly 
0.95  acre.  The  lands  involved  are  in  the 
vicinity  of  Nunivak  Island.  Alaska. 

Sewnd  Meridian,  Alaska 

T.  3  S..  R.  102  W., 
Sec.23 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management  222  West  Seventh 
Avenue.  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  17, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 


obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  A.  Baker. 

Land  Law  Examiner.  ANCSA  Team.  Brandt 
of  962  Adjudication.       ■* 
[FR  Doc.  97-24632  Filed  9-16-97;  8:45  am) 
HUMQ  OOK  4Ue-M-H 


DEPARTMENT  OF  THE  INTERIOR 

Bursau  of  Land  Managamant 
[WY-oe(Mn-i3io-ooi 

Gillalta  South  Coalbad  Mathan* 
Prolact,  CampbaN  CoimtiF,  Wyoming; 
AvaHabHKy  olttia  nnal  Envlronmantal 
Impact  8lat8mant(FEIS) 

AOCNCYi  Bureau  of  Land  Management. 
Interior 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Gillette  South 
Coalbed  Methane  Project  abbreviated 
(FEIS).  Together  with  the  Draft 
Environmental  Impact  Statement  (DEIS) 
issued  in  March  1997,  the  FEIS  analjrzea 
the  environmental  consequences  of 
coalbed  methane  development  within 
the  Gillette  South  assessment  are&  The 
development  area  is  located  in 
Campbell  Coimty  and  generally  located 
within  Townships  42  mrough  49  North; 
Ranges  70  through  73  West.  6th 
Principal  Meridian.  The  area  is  accessed 
by  U.S.  Highway  59  south  of  Gillette, 
Wyoming.  Access  to  the  interior  of  the 
assessment  area  is  provided  by  a  road 
system  developed  to  service  prior  and 
ongoing  drilling  and  production 
activities. 

DATES:  Since  the  FEIS  is  abbreviated  it 
must  be  reviewed  with  the  DEIS. 
Comments  on  the  FEIS  will  be  accepted 
for  30  days  following  the  date  the 
Enviroiunental  Protection  Agency 
publishes  their  )Motice  of  Availability  in 
the  Federal  Register.  The  EPA  notice  is 
expected  on  or  about  September  5, 1997. 
ADDRESSES:  Comments  on  the  FEIS 
should  be  sent  to  Mr.  Richard  Zander, 
Biueau  of  Land  Management.  Buffalo 
Resource  Area.  1425  Fort  Street,  Buffalo, 
Wyoming  82834. 

SUPPLBeaARY  INFORMATION:  The  DEIS 
issued  in  March  1997.  received  twelve 
comments.  These  comments  were 
addressed  and  considered  in  the 
analysis  of  the  FEIS.  The  FEIS  analyzes 
a  prop>osed  action,  and  the  no  action 
alternative.  It  also  considers  four  other 
alternatives,  Restrict  Timing  of 
Approval  of  Federal  Wells,  Reduce 
Number  of  Federal  Wells  Approved, 


Change  the  Method  of  Surface  Wata 
Disposal,  and  Inject  Produced  Water 
Underground.  The  proposal  presented 
by  the  operatcHS  is  to  continue  to  drill 
additional  wells  on  their  leased  acreage 
within  this  methane  gas  development 


Over  the  next  3  to  5  years,  die 
operators  propose  to  drill  up  to  400  (210 
private  or  State  aiul  190  Federal) 
additional  wells  to  obtain  maximiun 
recovery  of  methane  gas  from  existing 
Federal  (41  percent).  State,  and  private 
oil  and  gas  leases.  The  FEIS  describes 
the  physical,  biological,  culttual, 
historic,  and  socioeconomic  resources 
in  and  sunoonding  the  project  area.  Tbe 
focus  of  the  impact  analysis  was  based  x 
upon  reaouroe  issues,  concerns 
identified  during  public  seeding,  end 
the  public  and  internal  review 
comments  received  mi  the  DEIS. 

Dated:  September  S.  1997. 
AlaaLPlinaa. 
State  IXrector. 
[FR  Doc  97-24806  Filed  ft-lS-g7;  8:45  ■n] 


DEPARTMBrr  OF  THE  iirnERK>a 

Bufsau  of  Land  Managamant 
(CA-S30-1O1O-001 

Notte*  Of  Rasouroa  Advisory  OouMl 


AOENCV?  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 


The  Bureeu  of  Land 
Management's  Northwest  (Uldah) 
Resource  Advisory  Council  will  hold  a 
business  meeting  and  field  tour 
Thursday  and  Friday,  October  2  and  3, 
1997  at  the  Mattole  Lodge,  located  m 
the  Mattole  Valley,  halfway  between 
Petrolia  and  Honeydew,  Califomia.  The 
Mattole  Lodge  is  located  on  the  Mattole 
River  near  AW  Way  Coun^  Pwtk. 

The  meeting  is  open  to  the  pubUc. 
Agenda  items  include  an  update  on 
BLM's  Environmental  Impact  Statement 
for  Livestock  Grazing,  a  discussion  on 
BLM's  proposal  to  close  3.5  miles  of 
beach  in  the  King  Range  National 
Conservation  Area  to  motorized  use,  an 
overview  of  the  land  exchange/ 
acquisition  program  within  BLM 
Califomia,  an  update  on  a  National 
Conservation  Area  proposal  for  the 
Sacramento  River,  a  stibcommittee 
report  on  recreation  faes  on  public  land 
facilities,  updates  from  the  Areata.  Cleer 
Lake  and  Redding  Resource  Areas,  and 
a  State  Office  update  on  current  issues. 

The  October  2  meeting  begins  at  10:30 
a.m.  at  the  fairground  parking  lot  in 
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Femdale,  California.  The  Coundi  will 
depart  for  a  tour  of  public  lands  at  the 
Mouth  of  Mattole  Campground  and 
Strawberry  Rock  grazing  allotment  The 
tour  is  open  to  the  public,  but 
participants  must  provide  their  own 
transportation. 

The  Council  will  convene  at  the 
Mattole  Lodge  for  the  business  meeting 
at  2:00  p.m.  A  public  comment  period 
is  set  for  3:30  p.m.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  could  be  imposed. 

On  October  3,  the  Coimcil  will 
reconvene  at  8:00  a.m.  at  the  Mattole 
Lodge  to  continue  the  business  meeting. 

FOR  ADOmONAL  MFOMfUTION  CONTACT: 

Lynda  |.  Roush,  Areata  Resource  Area 

Manager,  1695  Heindon  Road,  Areata, 

CA  95521,  phone  (707) 825-2300. 

LjmUhMamA, 

Aicala  Ana  Manager. 

(FR  Doa  97-24639  Filed  9-16-97;  8:45  un| 


DEPAfrmENT  OF  THE  INTERIOR 

NNneraw  Managefneni  uennoe 

fumncv  InfofiiMHon  Collecllon 
Actlvttias:  Submisskin  for  Office  of 
Management  and  Budget  Review; 
Continent  RecyieBt 

AOaiCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  extension  and  revision 
of  a  currently  approved  collection  (OMB 
Control  Number  1010-0091). 


SUMMARY:  As  required  by  the  Paperwoik 
Reduction  Act  of  1995  (Act),  the 
Department  of  the  Interior  has 
submitted  the  collection  of  information 
discussed  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  The  Act  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  oirrently  valid  OMB  control 
number. 

DATES:  Submit  written  comments  by 
October  17, 1997. 
AOORESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Afiairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0091), 
725  17th  Street.  NW,  Washington,  D.C. 
20503. 

Send  a  copy  of  your  comments  to  the 
Minerals  Management  Service,  Rules 
Processing  Team,  Mail  Stop  4020,  381 
Elden  Street,  Hemdon.  Virginia  20170- 
4817. 

FOR  FURTHER  MFORMATION  CONTACT: 
Alexis  London,  Engineering  and 
Operations  Division,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  naay  obtain  copies  of  the 
supporting  statement  and  collection  of 
information  by  contacting  MMS's 
Information  Collection  Clearance  Officer 
at  (202)  208-7744. 

SUPPLEMBfTARY  MRMMATKM: 

Titye:  30  CFR  Part  254.  Response 
Plans  for  Facilities  Located  Seaward  of 
the  Coast  Line. 

Abftract:  The  Federal  Water  Pollution 
Control  Act  (FWPCA).  as  amended  by 

Burden  Breakdown 


the  Oil  Pollution  Act  of  1990  (OPA). 
requires  that  a  spill-response  plan  be 
submitted  for  o^hore  facilities  prior  to 
February  18,  1993.  The  OPA  specifies 
that  after  that  date,  an  offshore  facility 
may  not  handle,  store,  or  transport  oil 
unless  a  plan  has  been  submitted.  To 
implement  the  provisions  of  these 
statutes,  MMS  published  a  final  rule  in 
the  Federal  Register  on  March  25, 1997 
(62  FR  13991).  These  regulations  require 
respondents  to  provide  information  and 
maintain  records  on  their  spill-response 
capability  and  efforts  to  prevent  oil 
spills  or  prevent  substantial  threats  of 
such  discharges.  The  MMS  uses  the 
information  to  determine  the  overall 
effectiveness  of  ofvners/operators  in 
preventing  oil  spills  and  their  capability 
to  respond  in  the  event  of  an  oil  spill. 
Responses  to  this  collection  of 
information  are  mandatory.  No 
confidential  or  sensitive  information  is 
collected. 

Number  and  Description  of 
Reapondents:  Approximately  193 
owners  and  operators  of  facilities 
located  in  both  State  and  Federal  waters 
seaward  of  the  coast  line. 

Frequency:  The  reporting  and 
recordkeeping  requirements  and 
number  of  responses  vary  for  each 
section  and  are  mostly  on  occasion,  but 
most  will  respond  at  least  once  per  year 
(see  chart  below). 

Estimated  Annual  Burden  on 
Respondents:  Reporting  and 
recordkeeping  "hour"  burden  of  47,439 
hours  (see  charts  below).  We  have 
identified  no  reporting  and 
recordkeeping  "cost"  burdens. 


CilBlion  30  CFR  part  254 


Reporting  requirement 


AnrHMl  fre- 
quency 


Average  numtMT  per 
year 


Burden  per 


Annual 
iMrden 
hows 


SubpwIA: 

254. 1(a)  thru  (d);  2S4.2(a),  (c): 
2S4.3: 254.4:  254.5;  254.7. 


254. 1(e) 
2S4.2(b) 


Subpart  B: 

254.20  ttvu  254.29  ..„ 


Subpart  C: 

254.42(0 

2S4.46(a)  _ 


General  requirements  for  sutxnit- 
ling  oi-spiN  response  plans  cov- 
ered WKter  subparts  8  &  D. 

Request  MMS  jurisdiction  over  fa- 
dlly  iMidward  o4  coast  line. 

Submit  certification  of  capat>ility  to 
resporxj  to  «vorst  case  discharge 
or  substantial  threat  of  such. 

Appeal  MIMS  ortlers  or  decisions  ... 

Submit  new  oN-spill  response  plan 

forOCS  facilities. 
Sut>mit    revised   o«i-spill    response 

plan  for  OCS  facilities. 


Inform  MMS  of  the  iate  of  any  ex- 
ercise. 

Kiotify  NRC  of  aM  oH 
owner^operalor  facility. 


BuixJen  included  wHh  appropriate  aectiorts  of  pert  254 


On  occasion 
On( 


2  requests 

10  certifications 


.SfKHir . 
3hours 


Exempt  as  defined  in  5  CFR  132a3<)i)<9) 


On  occasion  . 

On  occasion; 
allaaM 
awary2 
years. 


.11  new  plans  

154  revised  plans 

224  notifications  .. 


97  hours 

16.5  hours  ... 

1  hour „. 


Burden  for  this  notification  ¥»ould  be  irtduded  in  ttie 
NRC  inventory 


1 
30 

0 
1.067 
2.541 

224 

0 
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Burden  Breakdown— Continued 


Citation  30  CFR  part  254 


254.46(b) 

254.46(c) , 

Subpart  D: 

254.50 

254.52  

254.53  

Total  Reporting 


Citation  30  CFR  pert  254 


Subpart  C: 

2S4.42(a)  thni  (e) 
254.43 

Total  Recordkeeping 


Reporting  requirement 


Notify  MMS  of  oil  spills  of  one  bar- 
rel or  more  from  owner/operator 
facility. 

Notify  MMS  &  responsible  parly  of 
oil  spills  from  operations  at  an- 
other facility. 

General  section  on  oil-spilt  re- 
sponse requirements  for  facilities 
located  in  State  waters  seaward 
of  the  coast  line. 

Sutxnit  response  plan  by  modifying 
existing  OCS  plan. 

Sutxnit  response  plan  following  for- 
mat for  OCS  plan. 

Sut)mit  response  plan  developed 
under  State  requirements. 

Submit  description  of  oil-spill  pre- 
vention prooac^jres. 


Recordkeepmg  requirement 


Conduct  annual  training;   retain 

training  records  tor  2  years. 
Conduct  triennial  response  plan 

exercise;       retain       exercise 

records  for  3  years. 
Inspect    &     maintain     response 

equipment;    retain    Inspection 

records  for  2  yeers. 


Annual  fre- 
quency 


On  occasion  ... 
On  occasion  ... 


Average  number  per 
year 


45  notifications 
20nomcations 


Burden  per 
reqmnt. 


1  hour 


1  hour, 


Burden  included  with  appropriate  sections  of  part  254. 
subpartD 


One-time  sut>- 

mission. 
Or)e-time  sJb- 

mission. 
One-time  sut>- 

mission. 
On  occasion  ... 


61  plans 

11  plans 

1 1  plans  

21  sutxnissions 

570  responses 


Annual  fre- 
quency 


Armuil  ^ 
Triermiel 

Monthly.. 


Average  numtMT  per 
yeer 


193  owners/operators 
217  exercises 


193  inspections  X  12 
mae>2316. 


Burden  per 
reqmtH. 


40  hours  . 
110  hours 

3 


Annual 
burden 
hours 


45 


20 


2,745 

1,100 

1,023 

106 


8,901 


Armual 
burden 
hours 


7.720 
23,670 

6346 


38,536 


Form  Number:  N/A. 

Comments:  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  requires 
each  agency  "•  *  *  to  provide  notice 
*   •   *  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed     ~ 
collection  of  information  *  •  *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  evcduate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful,  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  (c)  enhance  the  quahty, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  (d)  minimize  the 
burden  on  the  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Send  your  comments  directly  to  the 
offices  listed  tmder  the  addresses 
section  of  this  notice.  OMB  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 


after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  within  30  days 
of  publication  of  this  notice. 

Bureau  Clearance  Officer:  Jo  Ann 
Lauterbach  (202)  208-7744. 

Dated:  August  5, 1997. 

John  V.  Mirabella, 

Acting  Chief.  Engineering  and  Operations 
Division. 

(FR  Doc.  97-24626  Filed  9-16-97;  8:45  am] 

SRJJNOOODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Programmatic  Environmental  Impact 
Statement/Environmental  Impact 
Report  on  ttie  CALFED  Bay-Delta 
Program,  San  Francieco  B^/ 
Sacramento>San  Joaquin  River  Delt^ 
Califomia 

AOatCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Amended  supplemental  notice 
of  intent  to  prepare  an  environmental 
impact  statement/environmental  impact 
report 


Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
(Reclamitfion)  is  issuing  this  amended 
supplemental  notice  of  intent  (NOI). 
The  supplemental  notice,  published  in 
the  Federal  Register  at  62  FR  97-22895, 
August  28, 1997,  expanded  the  scope  of 
the  Programmatic  EIS/EIR  to  include  the 
preparation  of  a  Habitat  Conservation 
Plan  (HCP)  as  defined  under  Section  10 
of  the  Federal  Endangered  Species  Act 
(FESA)  and  satisfying  the  requirements 
of  the  California  Endangered  Species 
Act  (CESA).  The  amended  supplemental 
notice  adds  two  additional  scoping 
meetings  and  changes  the  date  and 
location  of  another  scoping  meeting. 

DATES:  The  date  for  submitting  written 
public  comments  to  CALFED  on  the 
options  for  structuring  an  HCP  and  the 
potential  of  granting  assurances  by  way 
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of  the  HCP  process  remains  October  20, 
1997. 

The  following  are  changes/additions 
to  scoping  meetings  published  in  the 
supplemental  notice.  Sp>ecific  Umes  and 
locations  of  these  meetings  will  be  sent 
to  individuals,  agencies,  and 
organizations  on  the  CALFED  mailing 
list  and  will  be  published  in  local 
newspapers  prior  to  the  meeting  dates. 

•  ^ptember  24,  1997  at  the  Orange 
County  Airport  Hilton  in  Irvine, 
California  (changed  from  October  2, 
1997  in  Los  Angeles); 

•  October  14. 1997  at  the  Beii^eley 
Marina  Marriott  in  Berkeley,  California; 
and 

•  September  30, 1997  at  the  Los 
Banos  Fairgroimds.  Germino  Building  in 
Los  Banos,  California. 

ADDRESSES:  Written  comments  on  the 
proposal  to  prepare  an  HCP  for  the 
CALFED  Bay-Delta  Program  should  be 
sent  to  Ms.  Sharon  Gross,  CALFED  Bay- 
Delta  Program,  1416  Ninth  Street,  Suite 
1155,  Sacramento,  California  95814. 
FOR  FURTHER  MFORMATXM  CONTACT:  Ms. 
Sharon  Gross  at  the  above  address  or 
call  at  the  CALFED  Bay- Delta  Program 
Office  at  (916)  657-2666. 
SUPPI^lBfTARY  INFORMATION:  The 
CALFED  Bay-Delta  Program  is  a  joint 
effort  among  State  and  Federal  agencies 
with  management  and  regulatory 
responsibilities  in  the  Sacramento-San 
Joaquin  River  Bay-Delta  system  of 
California.  The  mission  of  the  CALFED 
Bay-Delta  Program  is  to  develop  a  long- 
term  comprehensive  plan  that  will 
restore  ecological  health  and  improve 
water  management  for  beneficial  uses  of 
the  Bay-Delta  system.  The  Program 
addresses  four  primary  resource  areas; 
ecosystem  quality,  water  quality,  water 
supply  reliability,  and  system 
vulnerability. 

The  CALFED  agencies  are  seeking 
comments  on  the  development  of  an 
HCP  for  actions  included  as  part  of  the 
CALFED  Bay-Delta  Program  and 
comments  on  assurances  provided  in 
conjunction  with  an  HCP,  pursuant  to 
the  Department  of  the  Interior's  No 
Surprises  Policy,  which  could  be  given 
to  non-Federal  participants. 

Nate:  If  special  assistance  is  required, 
contact  Ms.  Pauline  Nevins  at  least  one  week 
prior  to  each  public  meeting  to  enable 
CALFED  to  secure  the  needed  services.  If  a 
request  cannot  be  honored,  the  requestor  mil 
be  notified.  A  telephone  device  for  the 
hearing  impaired  (TDD)  is  available  from 
TDD  phones  at  1-800-735-2929;  from  voice 
phones  at  1-800-735-2922. 

Dated:  September  11, 1997. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 
[FR  Doc.  97-24638  Filed  »-16-97:  8:45  am) 

WUJNG  CO06  4310-M-P  "^     Uti.i'. 


DEPARTMENT  OF  JUSTICE 

Prasidsnf  s  Advisory  Board  on  Race 

ACTION:  President's  Advisory  Board  on 
Race;  Notice  of  Meeting. 


The  President's  Advisory 
Board  on  Race  will  meet  on  September 
30, 1997.  at  the  Renaissance  Mayflower 
Hotel.  1127  Connecticut  Avenue.  N.W., 
Washington,  D.C.  The  meeting  will  start 
at  9:30  a.m.  and  end  at  approximately 
3:30  p.m.  Agenda  items  to  be  covered 
include:  a  presentation  of  demographic 
data  regarding  the  popidation  of  the 
United  States,  a  discussion  of  social 
science  research  about  race  and 
prejudice,  and  reports  from  the  Chair 
and  the  Executive  Director  about  recent 
activities  and  upcoming  plans. 

Expedited  scheduling  considerations 
for  this  meeting  precluded  the  full 
notice  period;  however,  timely  advance 
notice  is  being  provided  to  allow  for 
appropriate  public  review  and 
comment. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Interested  persons  are  encouraged  to 
attend.  Members  of  the  public  may 
submit  to  the  contact  person,  any  time 
before  or  after  the  meeting,  written 
statements  to  the  Board.  Written 
comments  may  be  submitted  by  mail, 
telegram,  or  facsimile,  and  should 
contain  the  writer's  name,  address  and 
commercial,  government,  or 
organizational  affiliation,  if  any. 
FOR  FURTHER  MFORMATION  CONTACT: 
Comments  or  questions  or  regarding  this 
meeting  may  be  directed  to  Randy 
Ayers,  (202)  395-1010,  or  via  facsimile, 
(202)  395-1020. 

Dated:  September  12, 1997. 
RamlyD.  Ayen, 
£xeciJtj  v«  Officer. 
(FR  Doc.  97-24748  Filed  9-16-97;  8:45  am) 

BHJJNQ  OOOE  4410-Afl-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Comprehensiva 
Environmentai  Responsa, 
Compensation,  and  Liability  Act  of 
1980 

Under  C.F.R.  §  50.7,  notice  is  hereby 
given  that  on  August  29, 1997,  a 
proposed  Consent  Decree  in  United 
States  V.  Waste  Management  of 
Kentucky,  Inc.,  et  al..  Civil  Action  No: 
90-0632-L(J),  was  lodged  with  the 
United  States  Court  for  the  Western 
District  of  Kentucky.  This  Consent 
Decree  will  resolve  our  claims  under 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 


(CERCLA),  42  U.S.C.  §  9607,  for 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Tri- 
City  Industrial  Disposal  Site  in  Brooks. 
Bullitt  County,  Kentucky  (Site). 

The  Consent  Decree  requires 
defendants  Waste  Management  of 
Kentucky,  LLC  (successor  to  Waste 
Management  of  Kentucky,  Inc.),  Ford 
Motor  Company,  and  the  Dow  Coming 
Corporation  (Settling  Defendants)  to  pay 
the  United  States  $2,059,000  for  past 
response  costs  incurred  for  the  Site.  The 
Settling  Defendants  are  currently 
complying  with  a  CERCLA  Section  106 
Unilateral  Administrative  Order  (UAO) 
addressing  the  Remedial  E)esign/ 
Remedial  Action  (RD/RA)  for  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Waste 
Management  of  Kentucky,  Inc.,  et  al., 
D.J.  Ref.  No.  90-11-2-515. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  510  West  Broadway, 
Louisville,  Kentucky;  at  U.S.  EPA 
Region  4,  61  Forsythe  Street,  SE, 
Atlanta,  Georgia;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C,  (202)  624- 
0892.  A  copy  of  the  Consent  Decree  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street.  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  When  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$5.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 
Walkar  B.  Smith. 

Chief,  Environ menta]  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-24596  Filed  9-16-97;  8:45  am) 
■■AJNa  OOOE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Offica  Of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
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has  expired:  Summary  of  Sentenced 
Population  Movement — Annual  Data 
Collection.  -> 

The  proposed  information  collection 
is  published  to  obtain  comments  bom 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  sixty  days  until  November 
17, 1997.  This  process  is  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Request  written  comments  and 
suggestions  fitim  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  connnents, 
suggestions,  or  additional  information, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  please  write  to  Dr.  Jan  M.  Chaiken, 
Director,  Bureau  of  Justice  Statistics, 
810  Seventh  St  NW,  Washington.  D.Q 
20531.  If  you  need  a  copy  of  the 
collection  instrument  with  instructions, 
or  have  additional  information,  please 
contact  James  Stephen  at  (202)  616- 
3289,  or  via  fecsimile  at  202-307-0128. 

Overview  of  this  information 
collection:  " 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  Form/Collection: 
Siunmary  of  Sentenced  Population 
Movement,  1997. 

(3)  The  agency  form  number  andthe 
applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  NPS-1.  Corrections  Unit.  Bureau 
of  Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 

'  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 


Primary:  State  Departments  of 
Corrections.  Others:  The  Federal  Bureau 
of  Prisons.  Approximately  50  central 
reporters  (one  from  each  State,  the 
District  of  Columbia,  and  the  Federal 
Bureau  of  Prisons)  responsible  for 
keeping  records  on  inmates  under  their 
jurisdiction  and  in  their  custody  will  be 
asked  to  provide  prison  admission 
information  for  the  following  categories: 
new  court  commitments,  parole 
violators,  other  conditional  release 
violators  rettimed,  transfers  from  other 
jurisdictions,  AWOLS  and  escapees 
returned,  and  returns  from  bond  and 
appeal.  Respondents  will  be  asked  to 
provide  prison  release  information  for 
the  foUowing  categories:  expiration  of 
sentence,  commutations,  other 
conditional  releases,  probations, 
supervised  mandatory  releases,  paroles, 
other  conditional  releases,  deaths  by 
cause.  AWOLS.  escapes,  transfers  to 
other  jurisdictions,  and  releases  to 
appeal  and  bond.  In  addition, 
respondents  will  be  asked  for  data  on 
jurisdictional  and  custody  populations 
at  yearend  by  gender  for  iimiates  with 
over  1  year  maximum  sentence,  and 
inmates  with  a  year  or  less  maximtim 
sentence;  for  information  on  the  number 
of  state  inmates  housed  in  facilities 
operated  by  a  coimty  or  other  local 
authority  on  December  31  to  ease  prison 
crowding;  inmates  on  December  31  by 
race  and  Hispanic  origin;  testing  of 
incoming  inmates  far  HIV;  and  HIV 
infection  and  AIDS  cases  on  December 
31.  The  Bureau  of  Justice  Statistics  uses 
this  information  in  published  reports 
and  for  the  U.S.  Congress,  Executive 
Office  of  the  Presidmit.  practitioners, 
researchers,  students,  the  media,  and 
others  interested  in  criminal  justice 
statistics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondentto 
respond:  52  respondents  each  taking- aa 
average  6.&  houra  to  respond.^ 

(6)  An  estimate  of  the  total  public 
burden  (in  ikurs)  associated  with  the 
collection:  338  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robort  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washiiigton  Center. 
1001  G  Street.  NW,  Washington.  DC 
20530. 

Dated:  September  12. 1997. 
Robert  B.  Briggi, 

Department  Qeamnce  Officer,  United  ^ates 

Department  of  Justice. 

[FR  Doc.  97-24634  Filed  9-16-97: 8:45  am] 

OOOE  4410-4aHS 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detemilnations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitionai  Adjustment  Assistanea 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
stimmaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met 

(1)  That  a  significant  number  oi 
proportion  of  the  workers  in  die 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
appro{niate  subdivision  have 
contributed  importanUy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinetinna  far  Worker 
Adfustment  Aaststanoe 

In  each  of  the  followring  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  lieen  met  A  survey  of  customers 
-  indicated  that  increased  imports  did  nol 
contribute  importantiy  to  worker 
separations  at  the  firm. 

TA-W-33.654:  Webster  Lent  Co.. 

Webster.  MA 
TA-W-33,541:  Acme  Belt  Co..  Inc..  New 

YoHc.  NY 
TA-W~33,678;  Coval  Corp.)  D.B.A. 

Mays-Marshall  6r  hdeier,  Warwick, 

RI 
TA-W-33,604;  APV  Crepaco,  Div.  of 

APV  North  America,  Inc.,  Lake 

Mills,  WI 
TA-W-33,655;  White  Cap.  Jhc.. 

Hayward,  CA 
TA-W-33.51 7  6- A;  fackson  Mills,  Inc.. 

Wellford,  SO  and  New  York.  NY 
TA-W-33.644:  Gulton  Graphics 

Instruments,  East  Greenwich,  RI 
TA-W-33.664;  Memorex  Telex  Corp.. 

Computer  Products,  Raleigh,  NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
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TA-W-33.566:  Fleet  Services  Corp  Div.. 

of  Fleet  Financial  Group  Inc., 

Boston,  MA 
TA-W-33,639;  Big  A  Finishing  Service. 

New  YoA,  NY 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33,597:  Zimmer.  Inc.,  A  Div.  of 

Bristol  Myers  Squibb,  Warsaw,  IN 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-33,724;  Dee  Forest  Products,  Inc., 

Hood  River.  OR 
TA-W~33,671:  Zenith  Data  Systems 

Direct,  A.K.A.  Swan  Technologies 

Corp,  State  College.  PA 
TA-W-33.551:  William  Wrigleyjr.  Co., 

Santa  Cruz.  CA 
TA-W-33.603:  Eagle  Engineering  6- 

Manufacturing,  Inc..  Welcome,  MN 
TA-W-33,658:  lO  Paints  North  America 

Devoe  Coatings  Co..  Pennauken,  NJ 
TA-W-33,504:  ABL  Engineering.  Inc.. 

Mentor,  OH 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
film. 
TA-W-33.629:  Richland  Products.  Inc., 

Lexington.  OH 
The  subject  firm  transferred  all 
producticMi  to  another  domestic  facility 
during  the  relevant  period.  The  subject 
firm  experienced  no  sales,  production  or 
employment  declines  prior  to  the 
decision  to  relocate  production 
domestically. 

A£Bniutive  Oetenninatioiis  for  Worker 


I 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  k  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33.435  6-  A;  Pioneer  Electronics 

Technology,  Inc.,  Pomona,  CA  and 

Chico,  CA:  April  11,  1996. 
TA-W-33,518:  Yamell  Fabrics  Corp., 

New  York.  NY:  May  8.  1996. 
TA-W-33,723:  Acco  USA,  Inc.. 

Smngline  Div.,  Long  Island  City, 

NY:  August  1,  1996. 
TA-W-33,505;  Levolor  Home  Fashions, 

Santa  Monica,  CA:  May  7. 1996. 
TA-W-33,659:  Jennifer  Dale.,  Inc.,  New 

York.  NY:  June  24,  1996. 
TA-W-33.649;  Impac  Manufacturing. 

Inc..  Cypress,  CA:July  1, 1996. 


TA-W-33,645:  Northwestern  Steel  G- 
Wire  Co.,  Houston,  TX:  June  27, 
1996. 

TA-W-33.707;  Action  Apparel,  Inc.. 
Starkville.  MS:  July  21 ,  1 996. 

TA-W-33,660:  Cozy  Dozy.  Inc.,  Bristol, 
TN:Julyl.  1996. 

TA-W-33,601,A.J.  Apparel,  Inc.,  Rocky 
Mount.  NO.June  10,  1996. 

TA-W-33.593:  Uthonia  Lighting. 
Conyers,  G A:  June  10,  1996. 

TA-W-33.700;  Oakmont  Steel  Inc.,  dba 
Edgewater  Steel  Co.,  Oakmont,  PA: 
July  17,  1996. 

TA-W-33.513:  Levi  Strauss  and  Co.. 
Goodyear  Cutting  Facility,  El  Paso, 
TX:  &■  Operating  in  the  following 
locations:  A;  Pellicano  Finishing 
Facility,  El  Paso,  TX,  B;  Lomaland 
Plant.  El  Paso,  TX,  C;  Eastside 
Plant.  El  Paso.  TX,  D;  Cypress  Plant. 
El  Paso.  TX.  E;  Airway  Plant,  El 
Paso,  TX.  F;  Amarillo  Finishing 
Plant,  Amarilo.  TX,  G;  Brownsville 
Plant,  Brownsville,  TX.  H; 
Harlingen  Plant.  Harlingen,  TX,  I; 
San  Angela  Plant,  San  Angela,  TX, 
J;  San  Antonio  Plant.  San  Antonio, 
TX.  K;  San  Francisco  Plant,  San 
Francisco.  CA.  L;  Blue  Ridge  Plant, 
Blue  Ridge.  GA.  M;  Valdosta  Plant, 
Valdosta,  GA,  N;  Rosell  Plant, 
Roswell,  NM,  O;  Albuquerque  Plant, 
Albuquerque,  NM,  P;  Centerville 
Plant,  Centerville,  TN,  Q;  Knoxville 
Sewing  Plant.  Knoxville.  TN.  R: 
Knoxville  Finishing  Plant. 
Knoxville.  TN.  S;  Mountain  City 
Plant.  Mountain  City.  TN,  T;  Powell 
Plant.  Powell,  TN.  U;  Warsaw  Plant, 
Warsaw.  VA.  V;  San  Antonio  Plant. 
San  Antonio,  TX:  May  13, 1996. 

TA-W-33,5S4;  Christina  J. 

Manufacturing.  Inc.,  New  York.  NY: 
May  23.  1996. 

TA-W-33.S77:  North  Safety  Products, 
Rockford,  IL-June  5.  1996. 

TA-W-33.690  &-  A;  Bemis  Co..  Inc.. 
Memphis.  TN  and  Pepperell,  MA: 
July  11.  1996. 

TA-W-33.676;  Federal  Mogul  Corp.. 
Leiters  Ford,  IN:  July  9,  \p96. 

TA-W-33,602:  Sweatt's  Prefade.  Inc., 
Opp.  AL:  May  5,  1996. 

TA-W-33.702;  Western  Publishing  Co.. 
Inc.,  Fayetteville,  NC:July  17,  1996. 

TA-W-33,558:  Angelica  Image  Apparel, 
.^      Summersville,  MO:  May  27,  1996. 

TA-W-33,712;  Thomas  &■  Betts  Corp.. 
Mercer,  PA:  July  22, 1 996. 

TA-W-33.561:  Stabilus.  Colmar.  PA: 
May  23.  1996. 

TA-W-33.661:  Louisiana  Pacific  Corp.. 
Dungannon.  VA:  July  30,  1996. 

TA-W-33.730;  Appalacfdan  Corp.. 
Monterey,  TN:  July  29,  1996. 

TA-W~33,682;  Rockwell  Automation, 
Allen-Bradley  Div.,  Rhinelander, 
WI:  July  15,  1996. 


Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA— 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  August. 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  Uie  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricxiltural  firm  or  appropriate 
subdivision  thereof)  have  became  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importanUy  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  woriiers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  direcUy  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importanUy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01dl5;  Jostens 

Photography,  Inc.,  Webster,  NY 
NAFTA-TAA-01717:  R.R.  Taylor  Farms, 

Inc.,  Hobb  Sound,  FL 
NAFTA-TAA-01741;  Zimmer.  Inc..  A 

Div.,  of  Bristol  Myers  Squibb, 

Warsaw,  IN 
NAFTA-TAA-01800:  Zenith  Data 

Systems  Direct,  AJC.A.  Swan 

Technologies  Corp,,  State  College, 

PA 
NAFTA-TAA-01830:  Industrial  Systems 

Associates,  Inc..  Tucson,  AZ 
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NAFTA-TAA-01 753;  AG  Labors.  Inc.. 

Clewiston,  FL 
NAFTA-TAA-01828;  Memorex  Telex 

Corp.,  Computer  Products,  Raleigh, 

NC 
NAFTA-TAA-01 768;  Cane  Tech.  Inc., 

Clewiston,  FL 
NAFTA-TAA-01824:  Rockwell 

Automation,  Allen-Bradley  Div.. 

Rhinelander,  WI 
NAFrA-TAA-01811:  White  Cap,  Inc.. 

Hayward,  CA 
NAFTA-TAA-01675;  William  Srigleyfr. 

Company,  Santa  Cruz,  CA 
NAFTA-TAA-01 730;  Domi  AGR,  Inc.. 

Belle  Glade,  FL 
NAFTA-TAA-€1653;  Johnston 

Industries,  Inc.,  Wellington  Sean 

Div.,  Tarboro,  NC 
NAFTA-TAA-01 762;  B  6- J  Sheffield 

Harvesting  Inc.,  Loxahatchee,  FL 
NAFTA-TAA-01 71 1 ;  Uonel  Beaver. 

Moore  Haven,  FL 
NAFTA-TAA-01 704;  APV  Crepaco,  Div. 

ofAPV  North  America,  Inc.,  Lake 

Mills,  WI 
NAFTA-TAA-01 723;  Alger  Farms. 

Homestead,  FL 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01855;  CMS  Nomeco  Oil 

and  Gas  Co.,  Jackson,  MI 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

NAFTAr-TAA-01852;  Dee  Forest 
Products,  Inc..  Hood  River.  OR 
A  significant  number  of  proportions 
of  the  workers  in  such  workers'  firm  or 
an  appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision)  have  not 
become  totally  or  partially  separated 
from  employment. 

Affinaattre  Deleraiinatum  NAFTA- 
TAA 

The  following  certifications  have  been 
issxied;  the  date  following  the  company 
name  ft  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01734;  A.J.  Apparel,  Inc., 

Rocky  Mount.  NC:  May  26, 1996. 
NAFTA-TAA-01688;  Hearth 

Technologjes/Heat-N-Glo  Div.. 

Savage,  MN:June  5,  1996. 
NAFTA-TAA-01819  &■  A;  Bemis 

Company,  Inc.,  Cordova,  TNand 

Pepperell.  MA:  June  30, 1996. 
NAFTA-TAA-01845;  Thomas  6-  Betts 

Corp.,  Mercer,  PA:  July  22,  1996. 
NAFTA-TAA-01858;  Caparo  Steel  Co.. 

Farrell.  PA:  August  1. 1996. 


NAFTA-TAA-01 737;  Georgia-Pacific, 
Pearson.  GA:June  5.  1996. 

NAFTA-TAA-01692:  JR.  Simplot  Co., 
Food  Div-Grand  Rapids  Plant. 
Wyoming,  MI:  May  12.  1996. 

NAFTA-TAA-01687;  Angelica  Image 
Apparel.  Summersville,  MO:  May 
27.  1996. 

NAFTA-TAA-01879;  Toy  Biz,  Inc.. 
Colorforms,  Ramsey.  NY:  August 
15.  1996. 

NAFTA-TAA-01862;  Louisiana  Pacific 
Corp.,  Dungannon.  V A:  June  30, 
1996. 

NAFTA-TAA-01 788;  Allegiance 
Healthcare,  Inc.,  Riverside,  CA  Sr 
Temporary  Workers  of  VIP 
Temporary  Services,  Ontario,  CA: 
June  16, 1996. 

NAFTA-TAA-01808;  BASF  Corp., 
Holyoke.  MA:  June  25,  1996. 

NAFTA-TAA-01801;  Kimberly-Claik 
Corp.,  Winslow  Plant,  Winslow,  ME: 
July  7.  1996. 

NAFTA-TAA-01856;  Pro-Tech 
Respirators,  Inc.,  Div.  of  Bason 
USA.  Buchanan,  MI:  August  6, 
1996. 

NAFTA-TAA-01 805  6-  A;  Connie 
Casuals  Limited,  Bangor,  PA  and 
Pen  Argyl,  PA:  July  3, 1996. 

NAFTA-TAA-C1698:  Nu-Kote 

Intematinoal,  Inc.,  Ribbon  Div., 
Rochester,  NY:  May  22,  1996. 

NAFTA-TAA-01 807;  Levi  Strauss  and 
Co..  Goodyear  Cutting  Facility,  El 
Paso,  TX:  6^  Operating  in  the 
following  locations:  A;  Pellicano 
Finishing  Facility.  El  Paso,  TX,  B; 
Lomaland  Plant,  El  Paso,  TX,  C; 
Eastside  Plant,  El  Paso,  TX.  D; 
Cypress  Plant.  El  Paso,  TX,  E; 
Airway  Plant,  El  Paso,  TX,  F; 
Amarillo  Finishing  Plant.  Amarilo, 
TX.  G;  Brownsville  Plant, 
Brownsville,  TX,  H;  Harlingen 
Plant.  Harlingen,  TX,  I;  San  Angela 
Plant,  San  Angela,  TX.  J;  San 
Antonio  Plant,  San  Antonio,  TX,  K; 
San  Francisco  Plant,  San  Francisco, 
CA.  L;  Blue  Ridge  Plant,  Blue  Ridge, 
GA.  M;  Valdosta  Plant,  Valdosta, 
GA,  N;  Rosell  PlanU  Roswell,  NM, 
O;  Albuquerque  Plant, 
Albuquerque.  NM.  P;  Centerville 
Plant.  Centerville.  TN.  O;  Knoxville 
Sewing  Plant,  Knoxville.  TN.  R; 
Knoxville  Finishing  Plant, 
Knoxville.  TN,  S;  Mountain  City 
Plant,  Mountain  City.  TN,  T;  Powell 
Plant,  Powell,  TN.  U;  Warsaw  Plant, 
Warsaw,  VA,  V;  San  Antonio  Plant, 
San  Antonio,  TX:  July  9. 1996. 
NAFTA-TAA-01794;  Williamson 
Products,  Lawrenceville,  PA:  June 
18.  1996. 
NAFTA-TAA-01813;  Magnetf^  Inc.. 
Huntington.  IN:  July  2. 1996. 


NAFTA-TAA-01831;  Precision  Rotary 

Instruments,  Bridgewater  Comers. 

VT:  July  9,  1996. 
NAFTA-TAA-01646;  Basler  Elecric. 

Pharr,  TX:  August  1,  1996. 
NAFTA-TAA-01 796;  Impac 

Manufacturing,  Inc.,  Cypress,  CA: 

June  30,  1996. 
NAFTA-TAA-01820;  ACCO  USA,  btc. 

Swingline  Div..  Long  Island  City, 

NY:  July  10,  1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August, 
1997.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  ncmnal 
business  hoius  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  September  4. 1997. 
GrantaBaale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-24661  Piled  9-16-97:  8:45  ain) 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Admlniatration 

[TA-W-41,327] 

BJ  SarviCM  Company,  U.SA, 
Including  Fonner  Empioyaaa  of 
Woatam  Company  of  North  Amarica, 
A/KM  Waalam  Ooaanlc  Sarvioaa,  hK^ 
A/K/A  Nowrsco  WeH  Sarvioaa  Inc^  . 
HMdquartarad  in  Houston,  Taxaa; 
Amandad  Cartification  Ragarding 
EIIgil>ility  To  Apply  for  Wortcar 
Adjuatmant  Asaiatanca 

In  accordance  with  Sectfon  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  13, 1995, 
applicable  to  workers  of  BJ  Services 
Company,  U.S.A.,  headquartered  in 
Houston,  Texas.  'The  notice  vras 
published  in  the  Federal  Regislar  on 
October  27, 1995  (60  FR  55064).  The 
certification  was  amended  on  January 
22, 1996  to  include  workers  whose 
wages  were  reported  under  the 
predecessor  tax  accounts  of  Western 
Company  of  North  America  and 
Western  Oceanic  Sovices,  Inc.  The 
notice  of  mnendment  was  published  in 
the  Federal  Register  on  February  9, 
1996  (61  JR  5034). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
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workers  are  engaged  in  employment 
related  to  the  production  of  crude  oil 
and  natural  gas.  Findings  on  review 
show  that  some  of  the  workers  have  had 
their  wages  reported  to  the  sepeirate 
Unemployment  Insurance  tax  account 
for  Nowsco  Well  Services  Inc.  The 
intent  of  the  Dep)artment's  certification 
is  to  include  all  workers  of  BI  Services 
Comf>any,  U.S.A.  who  were  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-31,327  is  hereby  issued  as 
follows: 

All  workers  of  B)  Services  Company, 
U.S.A.,  including  former  employees  of 
Western  Compiany  of  North  America,  also 
known  as  Western  Oceanic  Services.  Inc., 
also  known  as  Nowsco  Well  Services  Inc. 
headquartered  in  Houston,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  3,  1994 
through  Octoiier  13,  1997.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  26th  day 
of  August  1997. 

Grant  D.  Bealfl. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-24658  Filed  9-16  -97;  8:45  am] 

MUMQ  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[TA-W-^aSO,  TA-W-32,a60A  and  TA-W- 
32.8606] 

Craddocic-TafTy,  Incoiporatad 
(Farmvilla  Plant)  Farmvtlia,  Virginia, 
(Gretna  Ptant)  Gratna,  Virginia,  and 
Lynchburg  Haadquarters,  Lynciiburg, 
Virginia;  Amandad  Carttflcatlon 
Regarding  Eligibility  to  Apply  for 
Worltar  Adiustmant  Asaistanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  24, 1997,  applicable  to  all 
workers  of  Craddock-Terry. 
Incorporated,  Farmville  Plant,  located  in 
Farmville,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
February  13,  1997  (62  FR  6804). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  occurred 
at  the  Gretna  Plant,  Gretna,  Virginia 
facility  when  it  closed  August  15,  1997. 
The  company  also  reported  that  worker 


separations  will  occur  in  September 
1997  at  the  Lynchburg  Headquarters, 
Lynchburg,  Virginia  location.  The 
Lynchburg  Headquarters  provides 
support  function  services  to  the  subject 
firm's  manufacturing  plants  located 
throughout  Virginia.  The  workers  are 
engaged  in  the  production  of  men's  and 
women's  shoes. 

The  intent  of  the  Etepartment's 
certification  is  to  include  all  workers  of 
Craddock-Terry,  Incorporated  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Craddock-Terry, 
Incorporated.  Gretna  Plant,  Gretna. 
Virginia  and  the  Lynchburg 
Headquarters,  Lynchburg,  Virginia. 

The  amended  notice  applicable  to 
TA-W-32.850  is  hereby  issued  as 
follows: 

All  workers  of  Craddock-Terry, 
Incorporated.  Farmville  Plant.  Farmville, 
Virginia  (TA-W-32350),  Gretna  Plant. 
Gretna,  Virginia  (TA-W-32,850A)  and  the 
Lynchburg  Headquarters.  Lynchburg, 
Virginia  (TA-W-32,850B)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  16,  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C  this  29th  day  of 
August,  1997. 
Cranio. 


Acting  Director,  Office  of  Trade  Adjtutwent 

Assistance. 

(FR  Doc.  97-24667  Filed  9-16-97;  8:45  am) 

MLUNO  oooc  4eto-a»-M 


DEPARTMENT  OF  LABOR 

Empioyntant  and  Training 
Administration 

[TA-W-31,943  and  TA-W-31.943E] 

Doran  Textllas,  Incorporated;  Shelby, 
North  Carolina  and  Fox-Walls  Salas 
Division,  New  York,  Naw  York; 
Amandad  Cartiflcation  Ragarding 
Eligibility  To  Apply  for  Worfcar 
Ad|ustmant  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
8,  1996,  applicable  to  all  workers  of 
Doran  Textiles,  Incorporated,  located  in 
Shelby.  North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
May  24.  1996  (61  FR  26219). 

At  the  request  of  the  company  and 
State  agency,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  information  received 
by  tiie  company  shows  that  worker 


separations  occurred  at  the  Fox-Well 
Sales  Division.  New  York.  New  York 
location  of  Doran  Textiles.  Incorporated. 
The  Fox-Well  Sales  Division  provides 
support  function  services,  sales, 
marketing  and  designing  for  Doran's 
production  facilities  located  throughout 
North  Carolina  and  South  Carolina.  The 
workers  produce  woven  apparel, 
decorative  and  industrial  fabrics,  spim 
novelty  yarn,  fashion  yam  and  dye  yam. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Doran  Textiles.  Incorporated.  Inc.  who 
were  adversely  affected  by  increased 
imports.  Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Doran  Textiles.  Incorporated. 
Fox- Wells  sales  EN  vision.  New  York, 
New  York. 

The  amended  notice  applicable  to 
TA-W-^1,043  is  hereby  issued  as 
follows: 

All  workers  of  Doran  Textiles. 
Incorporated.  Shelby,  North  Carolina  (TA- 
W-31,943),  and  Fox-Wells  Sales  Division, 
New  York.  Nwr  Yoik  (TA-W-31,943E)  who 
became  totally  or  jjartiaUy  separated  from 
employment  on  or  after  January  18, 1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C  this  29th  day  of 
August  1997. 
GrMtO.  BMle, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  97-24659  Filed  9-16-97;  8:45  am) 
I  COM  4S1fr-a»4l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worfcar 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 
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The  petitioners  or  any  other  pmsons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
29, 1997. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
29, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
Ae  Acting  EHiector,  Office  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C  20210. 

Signed  at  Washington.  D.C  this  ISth  day 
of  August.  1997. 
Grant  a  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix.— PETmoNS  Instituted  on  8/18/97 


TA-W 


33.729  . 

33.730  . 

33.731  . 

33.732  . 

33.733  . 

33.734  . 
33.736  . 

33.736  . 

33.737  . 

33.738  . 

33.739  . 

33.740  . 

33.741  .. 

33.742  .. 

33.743  .. 

33.744  ., 

33.745  .. 

33.746  .. 

33.747  .. 

33.748  .. 

33.749  .. 

33.750  .. 

33.751  .. 

33.752  .. 

33.753  .. 


Subiect  firm  (paMioners) 


Sctmid  Laboratories  (Wkrs)  „ 

AppatacNan  Corporation  (Wkrs)  .„ 

Trina  Inc.  (Wkrs)  

Paragon  Electric  Co.  (IBBtV) 

Beth  Ship  (lAIMAW)  .._ 

Target  Components  (Wtos)  

Monarch  Machine  Tool  (lAMAVi^  . 

Bassett  Furniture  (Co)  

Klein  Bicyde  Corp.  (Wkis) 

Diamond  Multimedia  Sys.  (Wkrs)  . 

Tsmura  Intemaiional  (Wkrs) 

Stein  Steel  Mill  Serv.  (USWA) 

Bel  Cheese  USA  (Ca) 

Dana  Corp.  Spicer  Trailer  (Ca) 

CapaiD  Steel  Co.  (USWA) 

Creamelle  Ca  (I8WT)  

Pro-Tech  Respirators  <Wkr^ 

Pathmaik  Stores  (JFCW) 

StufM  Shirt  Inc.  (Ca)  _ 

United  Technotogies  Auto.  QMkn^ . 

U.S.  Can  Co.  (lAMAW) 

Emerson  Electric  (Wkrs) ... 

Makxw  Manufacturing  (Wtos) 

Ctertc  Metal  Products  (Wtos) „. 

Borg  Warner  Automotive  (Wkrs) .... 


I  ocMlion 


Anderson.  SO 

Monterey.  TN 

Fall  River.  MA „ 

Tvw  Rivers.  Wl  

Span^ows  Point.  MD 

Kenwood,  Ml 

Sioney.  OH ..»....»..,. 
StalesMile.  NO  ..»».. 
chenahs,  WA  ......... 

Tangent.  OR  

North  Bergen.  NJ  .„ 
Bradwew  Height,  PA 
LeJIchfieW.  KY 

Fanei.  PA 

H0m  Hope,  MN 

Buchwian.  Ml 

Woodbridge.  NJ 

Plymoulh.  IN  . 
Racine.WI  .... 
Rogers.  AR  ... 
Malone.  NY  _. 
Marion.  OH .... 
BIytheville.  AR 


07/30/97 
07/29/97 
07/31/97 
07/30/97 
Oe/OS/97 
0eA)5/97 
07/31/97 
08A)6/97 
08A)6/97 
06/04/97 
06/23/97 
06/06A7 
06/01/97 
06/07/97 
06/01/97 
06A)S/97 
06/06/97 
06/27/97 
07/24/97 
07/30/97 
06/05/97 
06/06/97 
06/07/97 
06/06/97 
07/21/97 


Product(8) 


Latex  Condoms. 

Cosmetic  Accessoriea/Travel  Bags. 

Oetrost  Timers. 

ProvkJeeShip  Repair  Servwaa. 

Fuel  Filler  Doors. 

Manual  and  CNC  Turning  Machines. 

Baby  Cribs,  Rodung  Chairs  &  Oreaaers. 

Qicycle  Corp. 

Modems. 

General  and  IndrvkJual  Packaging  Hems 

ProvWes  Sennce  tor  Steel  CoHs. 

Natural,  Cheddar  &  Processes  Cheeaas 

Leaf  Springs  tor  Tnjcks. 

Stab  Steel. 

Paata  Produds. 

Industrial  Respirators. 

Supermartcet  Services. 

Deniro  Jeans,  Pants,  Skirts. 

Wiring  Harnesses. 

Aerosol  and  Cans. 

Fractxxial  Horsepower  Motors. 

Die-Cut  into  Tee-Shlrt  Compor)ents. 

Metal  dampings  tor  Autos  &  /Sppfiwwes. 

Transmission  Soierwids. 


(FR  Doc.  97-24600  Piled  9-1S-S7;  8:45  am) 


DEPARTMB«T  OF  LABOR 

Employmant  and  Training 
AdministraUon 

[NAFTA— 01677J 

MUaca  Mills,  Incorporated,  Mllaca,  MN; 
Nolica  of  TefminatkMi  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Tide  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  August  18,  1997  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Nfilaca  Mills,  Incorporated,  Milaca. 
MN. 

This  case  is  being  terminated  because 
the  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 


the  date  of  the  petition.  The  NAFTA 
Implementation  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  last  separation  occuned  more 
than  one  year  before  the  date  of  the 
petition.  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C,  this  28th  day 
of  August  1997. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adfustment 

Assistance. 

[FR  Doc.  97-24666  FUed  9-16-97;  8:45  am] 
iaUNQ  COM  4Sio-as-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitionai  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 


Free  Trade  Agreranent-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182)  hereinafter  called 
(NAFA-TAA).  have  been  filed  with 
State  Governors  uinder  Section  250{bHl) 
of  Subchapter  D.  Chapter  2,  Tide  n.  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  fiom  or  the  shift  in 
production  to  Mexico  or  Canada. 
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The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
■ub|ect  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
is  filed  in  writing  with  the  Acting 


Siihieff  Inn 


Port  CJyde  Canning  (Co.)  

Manpower  Temporary  Servtoes  CWIcra) 

J.G.  Furniture  Group  (USWA)  

McCrocy  Corporation  (Wrto)  — 

Vanty  Dayton  WaWter  (USWA) 


Lucas  Vvity  Keisey-Hayes  (UAW) 

Nhaca  Industries  (Co.)  - 

Brandon  Apparei  Group  (Wkr^ 

Norton  Company  (UP1U)  

Doiong  Sportswear  (Wkrs)  — ..«_. 

Everaady  Battery  (Wkrs)  

WiHametta  Industnes  (WCIW)  . — 

Tbomaa  «id  Betis  (USWA)  — 

BHlir  Electric  (Co.) 

NoftMneal  Agncultural  (IBT)  .„ 

Greco  (Co.)  

Paragon  Electrk:  (IBEW) 

Stuffed  Shirt  (Co.) 

AMianI  Tedtayalanis  (\M(is)  ....«.._. 

Dae  Foieal  Produdi  (Co.)  „„ 

Rayioc  (Wkrs)  ...»_...«»««.._..._. 

Tuacarora  (Co.) 

CMS  Nomeco  Oi  &  Gas  (Wkrs)  .... 

Pro-Tecti  Respirators  (Wkrs) 

Onan  (Co.)  

Caparo  Steel  (Wkrs)  „.. 

Stwiwood  Mills  (UNITE) 

Diamond  MuNimedia  (Wkrs)  

Ttioiiiial       Engineering 

mm). 

Ltiiiaiane  Pwafic  (CJA)  

U.S.  Can  (lAMAW)  

Chase  Pacitaging  (Co.)  

SSF  Buiding  Materials  (Co.)  

Dana    Corp.— Spicer    Trailer    Products 
(UAW). 

Intemational  Titmum  (USWA) 

Kaiaer  Alumiunm  (UAW) .... 

Brandt.  Inc  (Wkrs) 


Editorial  America  (Wkrs) 

Hasser  Enterprises  (Co.)  „^ 

Philips  Electronic  Nortti  America  (Ca) 
Angto  Fabrics  (Co.) 


Wyeth  Ayerst  Laboratories  (Ca) 

Appleton  Papers  (UPW)  

Eddie  Mowad  (Wkrs)  

Milaca  Mills  (UNITE)  

Penraylvania       Steel       Tectmotogies 
(USWA). 

Colorforms  (Wkrs)  .........___..»_«,........ 

Amex  Apparel  (Wkrs)  

Mwtin  MiNs  (Co.)  

Target  Components  (Wkrs)  

Banett  Furniture  Industries  (Co.)  


Director  of  OTAA  not  later  than 
September  22, 1997. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  September 
22, 1997. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 

Appaadix 


the  Acting  Director,  OTAA,  ETA.  DOL. 
Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  27th  day  of 
August,  1997. 
GraalD.  BmIb, 

Acting  Dinctor,  Office  of  Trade  Adputment 
Atautaace. 


Sm^mi.  22. 1M7. 


Location 


RocMwid,  ME  .. 

QMtartoiMn.  PA 
York,  PA 
Portsmouth,  OH 
Bhghton,  Ml  ..... 
Robbins.  NC  .... 
Colomtxjs,  Wl 

Troy.  NY 

OInay,  TX 

Frsniont,  OH  .... 

AlMny.  OR 

Mercer.  PA 

Ph«T,  TX 

Ontwio,  OR  ...... 

PugaNup,  WA  .. 
Two  Rivers,  Wl 

Radtord.  VA  "!!I 
Hood  River,  OR 

MM^QA  

MWWWSi  IN  , 

Jackson.  Ml 

Budutftan.  Ml  .. 
Huntsville.  AL  .. 

Farreil.  PA 

Slatington,  PA  . 

Twigent.  OR  

Pinaburg.  KS  .... 

Oungannon,  VA 

Radrw,  Wl  

Portland,  OR 
Northport.  WA 
Berwick.  PA  ... 


Cedartown.QA 
Erte,  PA 
Watertown.WI 

Viiginia  Gardens.  FL 

Laiayette.  IN 

Jupiter.  FL 

Webster.  MA 


Bound  Brook,  NJ 
Newton  Fals.  NY 
El  Paso,  TX 

Steeiton,  PA 


Ramsey,  NY 

El  Paso.  TX 

St.  Martinviae,  LA 
Kenlwood,  Ml  ...... 

Statesville.  NC  .... 


Dele  re- 
ceived ai 
Governor's 


07/18/97 
07/24/97 
07/2S/97 
07/15/97 
07/24/97 
07/21/97 
07A)2/97 
07/2S/97 
07/24/97 
07/28/97 
07/23/97 
07/25/97 
07/29/97 
08/01/97 
07/28«7 
07/25/97 
08/01/97 
08/04/97 
06/30/97 

Oe/04/97 

08A»/97 
08/06/97 
08/08/97 
07/31/97 

07/08/97 
08/01/97 
08/11/97 
08/11/97 
08/12/97 

08/12/97 

08/13/97 

08/13/97 
08/13/97 
08/13/97 
08/06/97 

08/15/97 
08/15/97 
08/08/97 
08/18/97 
08/18/97 

08/18/97 
08/19/97 
08/18/97 

08/12/97 


PetittonNo. 


NAFTA-1,833 
NAFTA-1,834 
NAFTA-1,836 
NAFTA-1,836 
NAFT/^1337 
NAFTA-1,838 
NAFT/^1,839 
NAFTA-1,840 
NAFr>V-1,841 
NAFTA-1,842 
NAFTA-1.843 
NAFTA-1,844 
NAFTA-1.845 
NAFTA-1,846 
NAFT/^1.847 
NAFrA-1,848 
NAFrA-1.849 
NAFTA-1,850 
NAFTA-I.eSI 
NAFT/^1.852 
NAFTA-1.e53 
NAFTA-1,864 
NAFTA-1,856 
NAFTA-1,856 
NAFTA-1.857 
NAFTA-1358 
NAFTA-1,859 
NAFTA-1J60 
NAFTA-1,881 

NAFTA-1,862 
NAFTA-1,863 
NAFTA-1.864 
NAFTA-1,886 
NAFTA-1,866 

NAFrA-1,867 
NAFTA-1,888 
NAFTA-1,8e9 

NAFTA-1,870 
NAFTA-1.871 
NAFTA-1.872 
NAFTA-1.873 

NAFrA-1,874 
NAFTA-1,875 
NAFTA-1,876 
NAFTA-1,877 
NAFTA-1,878 

N/UTA-1,879 
N/tfTA-1,880 
NAFT/^1.881 
NAFTA-1,882 
NAFrA-1,883 


Arlicies  produced 


Sardines. 

/Automotive  hose,  timing  twNs. 

Desks. 

f^eiail  and  distribution  center. 

Brake  drums. 

S  «id  T  4W/U.  sensors. 

Women's  hoaieiy. 

CMdren's  aports  apparel. 


Sportswear. 

Batteries. 

Laminated  veneer  lumber. 

Unit  heaters. 

High  frequency  transkxmers. 

Frozen  potatoes. 

Homes  and  sunrooms. 

Timers  and  time  swilcties. 

Womens  apparel. 

Propetant. 

Wet  process  hardboard. 

Electronics. 

Crude  oil  and  natural  gas. 

Re8p«rators,  cartridges,  fMers. 

GaaoNne  engine  lechnotogy. 

Stab  steel. 

Fabrk;  tormatkxVweavers. 

Computer  modems. 

FeecKwater  heaters. 

Oriented  strand  board. 

Cans. 

Woven  fwhrfr 

Lumtwr. 

Leaf  springs. 

Forgings. 

Curency  courting  tnA  sorting  ma- 
chines. 

Magazines. 

Metal  stampings. 

Electrortics. 

Woolen  coated  fabrics  kx  women  ap- 
parel. 

Melhasoiamkte  bulc 

Coated  fine  paper. 

Jackets. 

Sleep  shirts. 

Oil  &  gas  transmission  Kne  piper. 

Toys. 

Clothing,  shirts,  underwear. 

Underwear. 

Auto  parts. 

Solid  wood  baby  beds. 
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Subiectfimi 


Versa  Technotogies  (Ck>.)  .„ 

Ramsay  Fabrics  (Co.) 

SL  Auburn  (UPtU) 

Reeves  Bn^hers  (Co.)  „ _„ 

Appalachian  Finishing  Woria  (Co.)  .... 

Shure  Brothers  (Ca)  

Noma  Appiance  and  Electronics  (Co.) 

Pridacraft  Enterprises  (Co.) 

Pridecrafl  Enterprises  

Conway  Wmler  (Wkrs) 

Joetens  (Wkrs) 

Chrysler  (Co.)  

Elecfex>home  (Co.) 

SMS  Textle  Mils  (Wtos) 


Location 


Wausau,  Wl  

New  York,  NY  .... 

Auburn,  NY  „. 

Spartantxjrg.  SO 

KnoxviHe,  lU 

Douglas,  /AZ 

Nogales,  AZ 

Forsyth,  GA 

Georgiana,  LA  .... 
Birch  Tree,  MO  .. 
Princeton.  IL .._... 

Beividere.  IL „ 

Carthage.  MO  .._ 
Norwteh,  CT  . 


Date  re- 
ceived at 
Qovemcr's 
office 


PetWonNo. 


08/18/97 
08/2(yg7 
08/20«7 
06/21/97 
0601/97 
08/22/97 
06/20/97 
06/26/97 
08/2697 
06/25/97 
08^25/97 
08/25/97 
08/2697 
08/26/97 


NAFTA-1,884 

NAFTA-1.886 

NAFTA-1.886 

NAFTA-1.887 

NAFTA-1388 

NAFTA-1.888 

NAFTA-1.800 

NAFTA-1,a91 

NAFTA-1,892 

NAFTA-1393 

NAFTA-1,894 

NAFTA-1.895 

NAFTA-1,8  98 

NAFTA-1.897 


Artides  produced 


SMcone  rubber  products. 

Fabrics,. 

Industrial  igniters. 

Apparel  dolh. 

Dyeing  and  finishing  of  knit 

Audk)  Components,  microponae. 

AppNanoe,  electronics. 

Operating  room  ctoWng. 

Health  care  textile  products. 

Chidrsn  shoes. 

Rings. 

AulomotaBoa. 

Printed  wiring  boards. 

Elastk:  fabrics. 


(FR  Doc  97-24665  Filed  9-16-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administradon 

[NAFTA-0147e  and  NAFTA-UTSA] 

Sun  Apparai.  tncorporatad,  NAFTA- 
01470  (Concapdon  Plant)  El  Paao. 
Taxaa  and  NAFTA-1478A  (Annour 
Plant)  El  Paao.  Taxaa;  Amandad 
Cartmcation  Regarding  EllgibHity  To 
Apply  for  NAFTA-Tranaitional 
Adjuatmant  Aaaistanca 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1074.  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  Mardi  21. 
1997.  applicable  to  all  wockers  of  Sun 
Apparel,  IncoKporated,  Ck)ncepcion 
Plant  in  El  Paso.  Texas.  The  notice  was 
published  in  the  Federal  Regislar  on 
March  31, 1997  (62  FR  15200). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Infbrmaticm  provided  by  the  State 
agency  reveals  that  Sun  Apparel  has  had 
worker  separations  at  the  Annour  plant. 
El  Paso.  Texas,  which  is  a  sewing, 
facility  for  the  men's  and  women's  jeans 
produced  by  the  subject  firm.  Based  on 
this  information,  the  Department  is 
amending  the  certification  to  include 
workers  of  the  Armour  plant  of  Sun 
Apparel  in  El  Paso. 

The  intent  of  the  Department's " 
certificatim  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  jeans 
from  Mexico. 


The  amended  notice  applicable  to 
NAFTA-01476  is  hereby  issued  as 
follows: 

All  workers  of  Sun  Apparel,  Incorparated, 
ConcepcioL  Plant  (NAFTA-01476)  and 
Annour  Plant  (NAFTA-1476A),  Bl  Paso, 
Texas,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  10, 1997,  are  eligible  to  apply  ftjr 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  D.C.  this  26th  day 
of  August  1997. 

Grant  D.  Baals. 

Acting  Directm;  Office  of  Tmde  Adjustment 
Assistance. 

(FR  Doc  97-24657  Filed  9-16-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Panaion  and  Waifare  Banaflta 
AdminiatratkMi 

Working  Group  on  Studying  tha  Marita 
of  Daflnad  Contribution  va.  Daflnad 
Banaflt  Plana;  Advlaory  Council  on 
Employea  Waifara  and  Panaion 
Banaflta  Plana  Maatlng 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Secizrity  Act  of  1974  (ERISA),  29 
U.S.C  1142,  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  Working  (^roup  established  to 
Study  the  Merits  of  Defined 
Contribution  vs.  Defined  Benefit  Plans 
With  an  Emphasis  cm  Small  Business 
Concerns  will  hold  a  public  meetuig  on 
October  7, 1997  in  Room  N-5437  AAB, 
U.S.  Department  of  Labor  Building, 
Second  and  Ck>nstitution  Avenue.  NW. 
Washington.  D.C  20210.  There  will  be 
no  full  Coimdl  meeting  in  October. 

The  purpose  of  the  open  meeting, 
which  will  run  fi^m  9:30  a.m.  until 
approximately  noon,  is  (or  Working 
(koup  mranbos  to  begin  drafting  its 


final  report  and  recommendations  to  the 
Secretary  of  Labor  on  the  issue. 
particularly  as  to  the  formation  of 
defined  benefit  plans  for  umall 
businesses. 

Members  of  the  pi^lic  are  encouraged 
to  file  a  written  statement  f>ertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  30. 1997.  to  Sharon 
Morrissey.  Executive  Secretary.  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avmue.  NW,  Washingtcn.  D.C  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  Studying  the  Merits 
of  Defined  Contribution  vs.  Defined 
Contribution  Plans  With  an  Emphasis 
on  Small  Business  Concerns  should 
ftvward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  30,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  30. 

Signed  at  Washington,  D.C  this  11th  day 
of  September,  1997. 
(NeuBeig, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc  97-24662  Filed  »-16-97;  8:45  am] 
MUMQ  OOOC  4S1»4Mi 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Adniinlstratlon 

Working  Group  Studying  Employsr 
Assets  In  ERISA  Employer-Sponsored 
Plans;  Advisory  Council  on  Employee 
Welfare  and  Pertsion  Benefit  Plans 
Meeting 

Pursiiant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Secxirity  Act  of  1974  (ERISA),  29 
U.S.C  1142.  a  public  meeting  will  be 
held  on  October  7,  1997  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  Working  Croup 
studying  Employer  Assets  in  ERISA 
Employer-Sfxinsored  Plans.  There  will 
be  no  hill  Council  meeting  in  October. 

The  purpose  of  the  open  meeting, 
which  will  run  bom  1:00  p.m.  un^ 
approximately  3:30  p.m.  in  Room  N- 
5437  A&B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington,  D.C.  20210,  is 
for  Working  Group  members  to  begin 
drafting  their  report  on  employer  assets 
in  ERISA  employer-sponsored  plans. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  working  group's  topic  by  submitting 
20  copies  on  or  before  September  30, 
1997,  to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue.  NW, 
Washington,  D.C.  20210.  Individuals  or 
representatives  or  organizations  wishing 
to  address  the  Working  Group  on 
employer  Assets  in  ERISA  Employer- 
Sponsored  Plans  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  30. 1997.  at  the 
address  indicated  in  this  notice. 
Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  atrave  address.  Papers 
will  be  accepted  and  included  tb  the 
record  of  the  meeting  if  received  on  or 
before  September  30. 

Signed  at  Washington.  D.C  this  11th  day 
of  September.  1997. 
dena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  97-24663  Filed  9-16-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Soft  Dollar 
Arrangements  and  Commission 
Recapture;  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  October  8, 1997  of  the  Adviaoty 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  Working  Group 
formed  to  study  Soft  Dollar 
Arrangements  and  Commission 
Recapture.  There  will  be  no  full  Council 
meeting  in  October. 

The  session  will  take  place  in  Room 
N-5437  A&B,  U.S.  Department  of  Labor 
Building.  Second  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20210. 
The  purpose  of  the  open  meeting,  which 
will  nm  from  9:30  a.m.  to     ■ 
approximately  noon,  is  for  working 
group  membors  to  begin  drafting  their 
final  report  and  recommendations  for 
the  Secretary  of  Labor. 

Members  of  the  public  are  encoiuaged 
to  file  a  written  statement  pertaining  to 
the  specific  topic  by  submitting  20 
copies  on  or  before  September  30, 1997, 
to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  on  Soft 
Dollar  Arrangements  and  Commission 
Recaptiire  should  forward  their  request 
to  the  Executive  Secretary  or  telephone 
(202)  219-8753.  Oral  presentations  will 
be  limited  to  10  minutes,  but  an 
extended  statement  may  be  submitted 
for  the  record.  Individuals  with 
disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  30,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  30. 
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Signed  at  Washington.  D.C.  this  11th  day 
of  September,  1997. 
OlenaBerg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc,  97-24664  Filed  9-16-97;  8:45  am] 
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UBRARY  OF  COf4QRESS 

Copyright  Offlcs 

[Docket  Na  97-2  CARP  CO  96] 

Ascertainment  of  Controversy  for  1995 
Cable  Royalty  Funds 

AOaiCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  for  secondary 
transmission  by  cable  systems  in  1995 
to  submit  comments  as  to  whether  a 
Phase  I  or  a  Phiase  n  controversy  exists 
as  to  the  distribution  of  these  funds. 
DATES:  Comments  are  due  October  17, 
1997. 

AOOHESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  a  Notice  of  Intent  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station. 
Washington,  D.C.  20024.  If  hand- 
delivered,  an  original  and  five  copies  of 
written  comments  and  a  Notice  of  Intent 
to  Participate  should  be  brought  to: 
Office  of  the  Copyright  General  Counsel, 
James  Madison  Memorial  Building, 
Room  407,  First  and  Independence 
Avenue.  S.E.,  Washington.  D.C.  20540. 
FOA  FUfTTHER  MFORMATION  CONTACT: 
William  Roberts.  Senior  Attorney,  or 
Tanya  M.  Sandros.  Attorney  Advisor. 
Copyright  Arbitration  Royalty  Panels. 
P.O.  Box  70977.  Southwest  Station, 
Washington.  DC.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366. 

SUPPLEMENTARY  INFORMATION:  Each  year, 
cable  systems  submit  royalties  to  the 
U.S.  Copyright  Office  under  a  statutory 
license  which  allows  cable  systems  to 
retransmit  broadcast  signals  to  their 
subscribers.  17  U.S.C.  111.  These 
royalties  are.  in  turn,  distributed  in  one 
of  two  ways  to  copyright  owners  whose 
work  was  included  in  a  cable  system's 
secondary  transmission  of  these  signals 
and  who  filed  timely  a  claim  with  the 
Copyright  Office.  The  copyright  owners 
may  either  negotiate  a  settlement 
agreement  amongst  themselves  as  to  the 
distribution  of  the  royalty  fees,  or  the 


Librarian  of  Congress  may  convene  an 
ad  hoc  Copyright  Arbitration  Royalty 
Panel  (CARP)  to  determine  the 
distribution  of  the  royalty  fees  which 
remain  in  controversy.  See  17  U.S.C. 
chapter  8. 

Before  commencing  a  distribution 
proceeding,  however,  the  Librarian  of 
Congress  must  first  ascertain  whether  a 
controversy  exists  as  to  the  distribution 
of  the  funds.  17  U.S.C.  803(c). 
Therefore,  the  Copyright  Office  is 
requesting  comment  on  the  existence  of 
any  controversies  as  to  the  distribution 
of  the  1995  cable  royalties. 

The  Office  also  requests  that  those 
claimants  intending  to  participate  in  the 
1995  distribution  proceeding  file  a 
Notice  of  Intent  to  Participate,  noting 
whether  they  anticipate  participating  in 
a  Phase  I  proceeding,  a  Phase  II 
proceeding,  or  both.  Failure  to  file  a 
timely  Notice  of  Intent  to  Participate 
shall  preclude  a  party  from  participating 
in  this  proceeding. 

In  a  Phase  I  proceeding,  the  arbitrators 
ascertain  the  distribution  of  royalties 
among  the  categories  of  broadcast 
programming  represented  in  the 
proceeding,  and  in  a  Phase  II 
proceeding,  the  arbitrators  setUe 
disputes  between  claimants  within  a 
particular  category  concerning  the 
distribution  of  royalty  fees  within  the 
group.  If  a  claimant  anticipates  a  Phase 
n  controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  which  by  the  end  of 
the  comment  period  has  not  yet  been 
satisfied  by  private  a^<eement. 

Participants  must  advise  the  Office  oi 
the  existence  of  all  controversies.  Phase 
I  or  Phase  II,  by  the  end  of  the  comment 
period.  The  Office  will  not  consider 
controversies  which  come  to  its 
attention  after  the  close  of  the  conunent 
period. 

Dated:  September  12. 1997. 
Nanette  PetrazatelU. 
Acting  General  Counsel. 
[FR  Doc.  97-24653  Filed  9-1S-97;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  the  Arts; 
Proposed  CoHsctton;  eomiMnt 
Request 


ACTION:  Notice. 


SUMMARY:  The  National  Endowment  for 
the  Arts,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 


with  an  opportunity  to  commmt  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
National  Endowment  for  the  Arts  in 
soliciting  comments  concerning  the 
proposed  information  collection  request 
of:  generic  approval  for  customer 
satisfaction  surveys  and  focus  groups.  A 
copy  of  the  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before 
November  13, 1997.  The  National 
Endowment  for  the  Arts  is  particulariy 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
incliiding  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  information  to  be  collected; 
and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infrnmation  technology, 
e.g.,  permitting  the  electroaic 
submissions  of  responses. 

ADDRESSES:  Laurence  M.  Baden, 

National  Endowment  for  the  Arts,  1100 

Pennsylvania  Avenue,  N.W.,  Room  628, 

Washington,  DC  20506-0001,  telephone 

(202)  682-5408  (this  is  not  a  toll-free 

number),  fax  (2021682-5798. 

Mmray  Wekh. 

Director,  Administrative  Serncea. 

[FR  Doc.  97-24583  Piled  9-16-97;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THEHUMANfTIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel  (MultkJIsciplinary 
Section)  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel, 
Multidiaciplinary  Section  (Creation  ft 
Presentation  category)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  20-21, 1997.  The  panel  will 
meet  from  8:30  a.m.  to  7:00  p.m.  on 
October  20  and  from  8:30  .am.  to  5:00 
p.m.  on  October  21,  in  Room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20506. 
A  portion  of  this  meeting,  itam  1:15 
p.m.  to  2:30  p.m.  on  October  21.  will  be 
open  to  the  public  for  a  policy 
discussion  of  guidelines,  planning^ 
Leadership  Initiatives,  and  firid  needs 
and  trends. 

The  remaining  portions  of  this 
meeting,  from  8:30  aon.  to  7K)0  p.m.  on 
October  20  and  from  8:30  a.m.  to  1:15 
p.m.  and  2:30  p.m.  to  5:00  p.m.  on 
October  21 ,  are  for  the  purpose  of  Panel 
review,  discuasion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Himianities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability .  National 
Endowment  for  the  Arts.  1100 
Pennsjrlvaiua  Avenue.  N.W., 
Washington,  D.C  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fiom  Mt. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506.  (H  call  202/682-5691. 
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Dated:  September  11. 1997. 
Katfay  Plowitz-Word«n, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc  97-24609  Filed  9-1&-97;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Natlonai  Endowment  for  th*  Arts; 
CombteMd  Arts  Panel  (Music  Section  2) 
Meeting 

Pursuant  to  Secticm  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463],  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Music 
Section  2  (Creation  &  Presentation 
category)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  November  17-20, 
1997.  The  panel  will  meet  from  10:00 
ajn.  to  6:00  p.m.  on  November  17;  from 
9:00  a.m.  to  6:00  p.m.  on  November  18; 
from  9:00  a.m.  to  4:30  p.m.  on 
November  19;  and  from  9:00  a.m.  to 
12.-00  p.m.  on  November  20,  in  Room 
730  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  20506.  A  portion  of 
this  meeting,  from  2:30  p.m.  to  4:30  p.m. 
on  November  19,  will  be  open  to  the 
pubic  for  a  policy  discussion  of 
guidelines,  planning,  Leadership 
Initiatives,  Millennium  projects,  and 
field  needs  and  trends. 

The  remaining  portions  of  this 
meeting,  from  10:00  a.m.  to  6:00  p.m.  on 
November  17;  from  99:00  a.m.  to  6:00 
p.m.  on  November  18;  from  9:00  a.m.  to 
2:30  pjn.  on  Novonber  19;  and  &t>m 
9KX)  a.m.  to  12:00  p.m.  on  November  20, 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
appUcants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31, 1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubUc,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbiUty,  National 


Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5691. 

Dated:  September  11. 1997. 
Kathy  Plowttz-Wordon. 

Panel  Coordinator.  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc  97-24610  Filed  9-16-97:  8:45  am] 
MJJNQ  0001  TSX7-*1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Nalionai  Endowment  for  ths  Arts; 
Cofflblnsd  Arts  Psnsi  (Opsrs  Ssctlon) 


Pursuant  to  Secticm  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arta  Advisory  Panel,  Opera 
Section  (Creation  &  Presentation 
category)  to  the  National  Council  on  the 
Arts  will  be  held  on  October  7-8. 1997. 
The  panel  will  meet  from  9:00  a.m.  to 
6:00  p.m.  on  October  7,  1997  and  from 
9:00  a.m.  to  5:30  p.m.  on  October  8, 
1997  in  Room  730  at  the  Nancy  Hanks 
Center,  1100  Peimsylvania  Avenue, 
N.W.,  Washington,  D.C  20506.  A 
portion  of  this  meeting,  from  1 :30  p.m. 
to  3:00  p.m.  on  Wednesday,  October  8 
Mrill  be  open  to  the  pubUc  for  a  policy 
discussion  of  guidelines,  planning. 
Leadership  Initiatives,  Millennium 
proiecta,  and  field  needs  and  trends. 

llie  remaining  portions  of  this 
meeting,  bom  9:00  a.m.  to  6.-00  p.m.  on 
October  7  and  from  9:00  a.m.  to  1:30 
p.m.  and  3:00  pjn.  to  5:30  p.m.  on 
October  8,  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  i^ider  the  National 
Foundation  on  the  Arta  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidences  to  the  agency  by  grant 
appUcants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31, 1997,  these  sesuons  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Tide  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubUc,  and  may 
be  permitted  to  participate  in  the 
panel's  disctissions  at  the  discretion  of 


the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Accessibility,  National 
Endowment  for  the  Arta,  1100 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20506.  202/682-5532. 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Office',  Natiraial 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  202/682-5691. 

Dated:  September  11, 1997. 
Katfay  Ptowitz-Wonlen, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  97-24611  Filed  9-16-97;  8:45  ami 
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NATIONAL  SaENCE  FOUNDATION 

Spsdal  Emphasis  PsnsI  In  Cross 
Disciplinary  Activttiss:  Notlos  of 
MssUng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdenoe 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Ooea 
Disciplinary  Activities  (1193). 

Date  and  Time:  September  29, 1997;  8:30 
to  5:00  pm. 

Mace:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230 
Rooms  1120. 1105.1.  1105.17. 

Contact  Persons(s):  Rita  Rodriguez. 
Program  Director,  QSE/OCDA.  Room  1160. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

Telephone:  (703)  306-1980. 

Type  Meeting:  Closed. 

Purpose  ofMr-eting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  QSE 
Research  Instrumentation  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  (wrsonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  tlie  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Committee 
Management  Officer  oversight. 

Dated:  September  11. 1997. 
M.  Rabaoca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  97-24603  Filed  9-16-97;  8:45  am] 
■LUNQ  OOOt  TM»-ei-« 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Commlttse  for  Qeosciencss; 
Committse  of  Visitors:  Notice  of 
Masting 

In  accordance. with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Geosciences;  Committee  of  Visitors  (1755). 

Date  and  Time:  October  1  and  2, 1997  8:30 
AM-5:00  PM  each  day. 

Place:  Room  730.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230. 

7>pe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Donald  Heinrichs. 
Head,  Oceanographic  Centers  &  Facilities 
Section,  Division  of  Ocean  Sciences;  Room 
725;  4201  WUson  Blvd..  Arlington.  VA 
22230:  telephone:  (703)  306-1576. 

Purpose  of  Meeting:  To  carry  out  a 
Committee  of  Visitors'  (GOV)  review, 
including  examination  of  decision  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  Review  activities  of  the 
Oceanographic  Centers  and  Facilities 
Section. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
disclosed.  If  discussioiu  were  open  to  the 
public,  these  matters  that  are  exempted 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Siuishine  Act  would  be 
improperly  disclosed. 

Dated:  September  11, 1997. 
M.  KflUcca  Wnnkkr. 

Committee  Management  Officer. 
(FR  Doc.  97-24605  Filed  9-16-97;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Spaclai  Emphasis  Panal  in 
Matfymtlcsl  Sdsncas;  Notica  of 
Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Name:  Special  Emphasis  in  Mathematical 
Sciences  (1204). 

Date  and  Time:  September  24-25, 1997; 
8:30  a.m.  imtil  5:00  p.m 

Place:  Room  310.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlimtton. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  L  Thaler. 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1870. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Croup  Infrastructure  Grants  Program 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information  and  financial  data, 
such  as  salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552B(C)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Reason  for  Late  Notice:  Difficulty  in 
arranging  an  acceptable  meeting  date  for  the 
panelists. 

Dated:  September  11. 1997. 

M.  Sabacca  ^Mnkkr. 

Committee  Management  Officer. 

[FR  Doc.  97-24602  Filed  9-16-97;  8:45  am) 


NATIONAL  SaENCE  FOUNDATION 

Spacial  Emphasis  Panel  in  Networidng 
and  Communications  Research  and 
Infrastnietura;  Notica  of  Maattnga 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended).  During  the  period  October  1 
through  22, 1997,  the  Special  Emphasis 
Panel  in  Networking  &  Communications 
Research  &  Infrastructure  (1207)  will  be 
holding  panel  meetings  to  review  and 
evaluate  research  proposals.  The  dates 
and  types  of  proposals  being  reviewed 
are: 


Dales  of  meet 

inge 

lypes  w  proposal 

10/1/97 

10^M7-  „. 

10/7/97 

1(V15«7-  

\QI2M9I-  

^0l22JVf  „ 

K12. 
College. 

High  Perfomfiance. 

High  Performance. 

Times:  8:30  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA. 

Type  (^Meetings:  Closed. 

Contact  Person:  Douglas  Gatchell.  Program 
Director,  Division  of  Networking  ft 
Communications  Research  ft  Infrastructure, 
Room  1175,  National  Science  Foimdation, 
4201  Wilson  Blvd..  Arlington.  VA  22230, 
telephone  (703)  306-1949. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  connections  to  the  Internet 
Progmn  as  part  of  the  selection  process  for 
awuds. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiifbrmation  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  tiia  Sunshine  Act 

Dated:  September  11, 1997. 
M.  RalMcca  WioUer, 
Committee  Management  Offion. 
(FR  Doc.  97-24604  Filed  9-16-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  Sfr-^aq 

Carolina  Powar  A  Light  Company; 
Nodes  of  Conaideration  of  iaauanca  of 
Amandmant  to  Faciiity  Operating 
Ucanaa,  Propoaad  no  Signiflcanl 
Haiarda  Considaration  Datarminatlon. 
and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62  issued  to  the  Carolina 
Power  ft  Light  Company  (the  licensee) 
for  operation  of  the  Bnmswick  Steam 
Electric  Plant,  Units  1  and  2  (BSEP) 
located  in  Southport,  North  Carolina. 

In  an  application  dated  August  6, 
1997,  as  supplemented  on  August  26, 
1997,  the  licensee  proposed  license 
amendments  addressing  an  unreviewed 
safety  question  associated  with  HanHling 
of  the  spent  fuel  shipping  cask  at  the 
BSEP.  In  a  letter  to  the  NRC  dated 
November  16, 1982,  the  licensee 
characterized  the  cask  lift  rigging  as 
having  a  redimdant  design.  More 
recendy,  while  responding  to  NRC 
questions  related  to  NRC  Bulletin  9ft- 
02,  "Movement  of  Heavy  Loads  Over 
Spent  Fuel,"  the  licensee  determined 
that  site  procedtues  allow  lifting  and 
loading  of  a  IF-300  spent  fuel  shipping 
cask  with  only  the  primary  yolce  (a 
configuration  that  is  not  single-failiue 
^toof\  during  transfer  firom  the  tilting 
cradle  to  the  secondary  yoke.  The  cask 
is  transported  on  a  railway  car  in  a 
horizontal  position.  After  inspection 
and  removal  of  any  crash  structure  and 
tie-downs,  the  valve  box  covers  are 
removed  and  the  cask  is  raised  to  a 
vertical  position  using  the  primary  yoke 
(which  is  non-redtmdant).  The  primary 
yoke  is  used  to  lift  the  cask  from  the 
tilting  cradle  and  place  it  in  the 
secondary  yoke  which  is  also  on  the 
railway  car.  Once  the  secondary  yoke  is 
engaged,  the  lifting  device  has 
redundant  lifting  capability.  Similarly, 
after  the  cask  is  returned  to  the  railway 
car,  only  the  primary  yoke  is  used  in 
rettxming  the  cask  from  the  vertical  to 
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the  horizontal  position.  The  licensee 
concluded  that  the  portion  of  the  cask 
handling  evolution  where  only  the 
primary  yoke  is  employed  has  not  been 
reviewed  by  the  NEC. 

The  licensee  performed  an  analysis 
which  considers  the  design,  testing,  and 
inspections  of  the  primary  yoke  and 
concluded  that  there  is  high  confidence 
that  the  primary  yoke  will  not  fail. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regiilations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fecility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  license  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 
Originally,  a  cask  drop  was  not  deemed 
a  credible  accident  because  the  cask 
redundant  lifting  yoke  is  of  redundant 
design  and  the  crane  on  which  it  is  used 
is  single  failure  proof.  Although  a  non- 
redundant  lift  is  involved  during 
transfer  of  the  cask  &om  the  tilting 
cradle  to  the  secondary  yoke,  analysis 
iddicates  that  based  on  the  design  of  the 
primary  yoke,  previous  load  tests,  and  a 
thorough  inspection  program,  a  drop  of 
the  spent  fuel  shipping  cask  is  not 
credible.  A  non-redundant  lift  is 
assumed  to  have  a  slightly  higher 
probability  of  failure  than  a  redundant 
lift.  However,  the  increased  potential  for 
a  drop  resulting  from  a  non-redundant 
lift  is  not  significant.  Therefore,  the. 
proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  license  amendment 
will  not  create  the  possibility  of  a  new 
or  difi^erent  kind  of  accident  &om  any 
accident  previously  evaluated.  CP&L 
has  demonstrated  that  a  cask  drop 
accident  is  not  credible  using  the 
existing  procedures  for  spent  fuel 
shipping  cask  handling  at  BSEP. 


Therefore,  the  proposed  license 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  license  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  Originally,  a  cask 
drop  was  not  deemed  a  credible 
accident  because  the  cask  redundant 
lifting  yoke  is  of  redundant  design  and 
the  crane  on  which  it  is  used  is  single 
failure  proof.  Although  a  non-redundant 
lifi  is  involved  during  transfer  of  the 
cask  from  the  tilting  cradle  to  the 
secondary  yoke,  a  drop  of  the  spent  fuel 
shipping  cask  is  not  credible  based  on 
the  design  of  the  primary  yoke,  previous 
load  tests,  and  a  thorough  inspection 
program.  Since  the  cask  drop  remains  a 
non-credible  event,  the  proposed 
amendment  does  not  result  in  a 
reduction  of  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
ameddment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Conmiission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001,  and 
should  cite  the  publication  date  and 


page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  fix)m  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  17, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  p>arty  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conmiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  - 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
native  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  bet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determinntion  on  the  issue  of  no 
significant  hazards  consideratioo-  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 


If  the  final  determination  is  that  the 
amendment  request  involves  a 

significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to 
General  Counsel.  Carolina  Power  k 
Light  Company.  P.O.  Box  1551,  Raleigh, 
North  Carolina  27602.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lXiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  6. 1997,  as 
supplemented  on  August  26, 1997, 
which  is  available  for  public  mspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  North  Carolina  at 
Wilmington.  WiUiain  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 

Dairid  C  Trimble. 

Project  Manager,  Project  Directorate  tt-1. 
Division  of  Reactor  Projects— I/U,  Office  of 
Nuclear  Reactor  Regulation . 
(PR  Doc.  97-24680  Filed  9-1&-97;  8:45  am] 

BILUNQ  CODE  789»-»1-# 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  8TN  5&-45e  AND  STN  50-457] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuanca  of 
Amendments  to  Fadltty  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Oatarminatlon, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  R^^tory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-72 
and  NPF-77  issued  to  the 
Commonwealth  Edison  Company 
(ComEd,  the  licensee)  for  operation  of 
the  Braidwood  Station,  Units  1  and  2. 
located  in  Will  County.  Illinois. 

The  proposed  amendments  would 
revise  Technical  Specifications  (TS) 
Section  3.4.8.  Figure  3.4-1  and  Table 
4.4-4  and  also  revise  TS  Bases  Section 
3/4.4.8.  The  revisions  reduce  the  TS 
maximum  allowable  dose  equivalent 
(DE)  iodine-131  (1-131)  concentration  in 
the  primary  coolant  from  0.35  to  0.10 
microcuries  per  gram  for  the  remainder 
of  the  present  Braidwood.  Unit  1, 
operating  cycle  (i.e..  Cycle  7);  this 
operating  cycle  is  projected  to  end  in 
September  1998. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  requested  involve  no 
significant  hazards  consideration.  Undm 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Generic  Letter  95-05,  "Voltage-Based 
Repair  Criteria  For  Westinghouse  Steam 
Generator  Tubes  Affected  By  Outside 
Diameter  Stress  Corrosion  Cracking." 
allows  lowering  of  the  RCS  [Reactor 
Coolant  System]  DE  1-131  activity  as  a 
means  for  accepting  higher  projected 
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leak  rates  if  justification  for  equivalent 
1-131  below  0.35  ^Ci/gm  (microcuries 
per  gram)  is  provided.  Foiu  methods  for 
determining  the  impact  of  a  release  of 
activity  to  the  public  were  reviewed  to 
provide  this  justificadoiL  These  four 
methods  are  as  follows: 

Method  1:  NRC  NUREG  0800. 
Standard  Review  Plan  (SRPJ 
Methodology. 

Method  2:  Methodology  described  in 
a  report  by  J.P.  Adams  and  C.L.  Atwood, 
"The  Iodine  Spike  Release  Rate  During 
a  Steam  Generator  Tube  Rupture," 
Nuclear  Technology,  Vol.  94,  p.  361 
(1991)  using  Braidwood  Station  reactor 
trip  data. 

Method  3:  Methodology  described  in 
a  report  by  J.P.  Adams  and  G.L  Atwood. 
"The  Iodine  Spike  Release  Rate  During 
a  Steam  Generator  Tube  Rupture." 
Nuclear  Technology,  Vol.  94,  p.  361 
(1991)  using  normalized  industry 
reactor  trip  data. 

Method  4:  Methodology  described  in 
a  draft  EPRI  Report  TR-1 03680, 
Revision  1.  November  1995,  "Empirical 
Study  of  Iodine  Spiking  in  PWR  Plants". 

The  effect  of  reducing  the  RCS  DE I- 
131  activity  limit  on  the  amount  of 
activity  released  to  the  environment 
remains  unchanged  when  the  maximum 
site  allowable  primary-to-secondary  leak 
rate  is  proportionately  increased  and  the 
iodine  release  rate  spike  factor  is 
assiuned  to  be  500  in  accordance  with 
the  SRP.  With  an  RCS  DE  1-131  activity 
limit  of  1.0  |iCi/gm,  the  maximum  site 
allowable  leakage  limit  was  calculated. 
in  accordance  with  the  NRC  SRP 
methodology,  to  be  9.33  gallons  per 
minute  (gpm).  The  9.33  gpm  allowable 
leakage  limit  was  calculated  for  leakage 
at  the  normal  operating  reactor  coolant 
temperatiire  and  pressure.  This 
corresponds  to  a  room  temperature  and 
pressure  leakage  limit  of  6.63  gpm. 
ComEd  has  evaluated  the  reduction  of 
the  RCS  DE  1-131  activity  to  0.10  (iCi/ 
gm  along  with  the  increase  of  the 
allowable  leakage  to  94  gpm  (66.3  gpm 
at  room  temperature  and  pressure)  and 
has  concluded: 
— asstuning  a  spike  fiurtor  of  500,  the 

maximum  activity  released  is  not 

changed,  and 
— the  orEsite  dose,  including  the  iodine 

spiking  factor,  will  be  less  than  the 

lOCFRlOO  limits. 

Based  on  the  NRC  SRP  methodology 
for  dose  assessments  and  assuming  the 
iodine  spike  factor  of  500  is  applicable 
at  the  new  0.1  (iCi/gm  RCS  DE  1-131 
activity  limit,  the  Control  Room  dose, 
the  Low  Population  Zone  dose,  and  the 
dose  at  the  Exclusion  Area  Boundary 
continue  to  satisfy  the  appropriately 
small  fraction  of  the  lOCFRlOO  dose 
limits. 


An  evaluation  of  the  Control  Room 
dose,  attributed  to  an  MSLB  (main 
steamline  break]  accident  concurrent 
with  steam  generator  primary-to- 
secondary  leakage  at  the  maximimi  site 
allowable  limit,  was  performed  in 
support  of  a  license  amendment  request 
for  application  of  a  1.0  volt  Interim 
Plugging  Criteria.  This  evaluation 
concluded  that  the  activity  released  to 
the  enviroiunent  from  an  MSLB 
accident  (154  Curies  for  a  Pre-accident 
iodine  spike  and  105  Curies  for  an 
accident-initiated  iodine  spike)  is 
bounded  by  the  activity  released  to  the 
environment  from  the  Loss  of  Coolant 
design  basis  accident  (1290  Curies). 
Therefore,  the  Control  Room  dose,  due 
to  the  MSLB  accident  scenario,  is 
boimded  by  the  existing  Loss  of  Coolant 
Accident  (LOCA)  aiudysis.  The 
maximum  site  allowable  primary-to- 
secondary  leakage  is  limited  by  the 
offsite  dose  at  the  Exclusion  Area 
Boundary  due  to  an  accident-initiated 
spike. 

The  report  by  J.P.  Adams  and  C.L. 
Atwood.  "The  Iodine  Spike  Release  Rate 
During  a  Steam  Generator  Tube 
Rupture."  Nuclear  Technology.  Vol.  94, 
p.  361  (1991),  concluded  that  the  NRC 
SRP  methodology,  which  specifies  a 
release  rate  spike  factor  of  500  for  iodine 
activity  from  the  fuel  rod  to  the  RCS,  is 
conservative  when  the  RCS  DE  1-131 
concentration  is  greater  than  0.3  pCi/gm. 
In  order  to  evaluate  whether  a  release 
rate  spike  factor  of  500  is  conservative 
below  0.3  ^Ci/gm,  actual  operating  data 
from  the  previous  reactor  trips  of 
Braidwood  Units  1  and  2,  with  and 
without  fuel  defects,  were  reviewed  and 
analyzed  using  the  methodology 
presented  in  Section  n.C  of  the  Adams 
and  Atwood  report  (Method  2).  The 
same  five  data  screening  criteria 
described  in  the  Adams  and  Atwood 
report  were  applied  to  the  Braidwood 
data  to  ensure  consistency  and  validity 
when  comparing  the  Braidwood  results 
to  the  data  in  the  Adams  and  Atwood 
report.  Of  the  reactor  trip  events  at 
Braidwood  Units  1  and  2,  seventeen  (17) 
met  the  five  data  screening  criteria. 

Seven  (7)  of  the  seventeen  (17) 
Braidwood  trips  occurred  diuing  cycles 
mth  no  fuel  defects.  In  ail  seven  of 
these  instances,  the  calculated  spike 
factor  was  much  less  than  the  spike 
factor  of  500  assumed  in  the  NRC  SRP 
methodology.  Braidwood  Unit  1  Cycle  7 
is  currenUy  operating  with  no  fuel 
defects  and  an  RCS  DE  1-131  activity  of 
approximately  3E— 4  )iCi/gm.  The  seven 
previous  trips,  with  no  fuel  defects,  had 
steady-state  iodine  values  that  are 
reasonably  close  to  the  current  operating 
conditions.  It  is,  therefore  reasonable  to 
conclude  that.  AMiiming  continued 


operation  %vith  littie  to  no  fuel  defects, 
the  calculated  spike  factors  from  these 
events  would  reflect  an  actual  event  for 
Unit  1  Cycle  7,  i.e.,  the  spike  factor  will 
be  less  than  500. 

Since  some  of  the  spike  factors  were 
greater  than  500  when  the  RCS  DE  1-131 
activity,  prior  to  the  accident,  was  less 
than  0.3  |iCi/gm,  ComEd  examined  the 
conservatisms  in  the  current  release  rate 
calculation.  The  primary  reason  for 
these  high  ratios  (up  to  12,000)  is  not 
because  the  absolute  post-trip  release 
rate  is  high  (factor  numerator),  but 
rather  because  the  steady-state  release 
rate  (factor  denominator)  is  low.  The 
Braidwood  specific  data  resulted  in  six 
(6)  events  with  a  calculated  rek^ase  rate 
spike  factor  greater  than  500.  It  is  not 
expected,  based  upon  the  Unit  1  Cycle 
7  friel  conditions,  that  a  spiking  factor 
greater  than  500  would  occur.  The 
revised  RCS  DE  1-131  activity  limit  will 
also  ensure  that  the  operating  cycle  will 
not  continue  if  significant  fuel  defects 
develop. 

In  Older  to  evaluate  the  Braidwood 
specific  data  against  the  NRC  SRP 
methodology,  the  release  rate  for  a 
steady-state  RCS  DE  1-131  activity  of  1.0 
(iCi/gm  was  calculated.  Using  the 
Braidwood  specific  data,  the  pre-trip 
steady-state  releese  rate  is  27.5  Ci/hr. 
Using  a  release  rate  spike  factor  of  500 
for  the  accident-initiated  spike,  the  post- 
trip  maximum  release  rate  would  be 
13.733  Ci/hr  (SRP  Methodology).  The 
highest  post-trip  iodine  release  rate  from 
the  Braidwood  trip  data.  Event  15,  was 
1335  Ci/hr.  Although  this  value  is  lower 
than  that  determined  by  the  NRC  SRP 
Method  at  1.0  ^Ci/gm,  Braidwood  is 
also  requesting  an  increase  in  the 
allowable  primary-to-secondary  leak 
rate.  By  decreasing  the  TS  RCS  DE  1-131 
activity  limit  by  a  factor  of  ten  and 
increasing  the  allowable  leak  rate  by  a 
factor  of  ten,  the  maximum  iodine 
release  rate  is  1373  Ci/hr.  None  of  the 
Braidwood  data  exceeds  1373  Ci/hr. 
although  eight  (8)  of  the  168  data  points 
in  the  Adams  and  Atwood  report  exceed 
1373  Q/hr.  The  eight  (8)  data  points  had 
a  pre-trip  RCS  DE  1-131  activity 
between  0.09  ^Ci/gm  and  0.6  piCi/gm. 
Only  one  (1)  of  the  eight  (8)  data  points 
had  a  pre-trip  DE  1-131  activity  below 
0.1  \iCi/an. 

If  the  Braidwood  data  were  plotted 
with  the  Adams  and  Atwood  data,  the 
conclusions  of  the  Adams  and  Atwood 
report  would  not  be  compromised. 
Where  the  Braidwood  data  contains 
spike  factors  greater  than  500,  the  RCS 
DE  1-131  concentrations  are  below  0.3 
(tCi/gm.  Since  the  Braidwood  data  does 
not  include  data  near  0.1  ^Ci/gm  (the 
requested  new  TS  limit),  it  is 
appropriate  to  use  the  Adams  and 
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Atwood  database  near  0.1  ^Ci/gm  to 
determine  if  a  spike  factor  of  500  is 
appropriate.  The  Adams  and  Atwnod 
database  contains  forty-t^\'o  (42)  data 
points  with  a  Pre-Trip  RCS  DE  1-131 
activity  between  0.05  jiCi/gm  and  0.15 
(iCi/gm.  Thirty-four  (34)  of  these  forty- 
two  (42)  data  points  (81%)  have  spike 
factors  less  than  500.  Using  the  entire 
Adams  and  Atwood  database,  130  of  the 
168  data  points  [77%)  have  an  iodine 
spike  factor  less  than  500.  Therefore,  it 
is  reasonable  to  assume  that  a  spike 
&ctor  of  500  woidd  not  be  exceeded  for 
a  majority  of  the  events  if  an  MSLB 
accident  were  to  occur  while  the  RCS 
DE  1-131  activity  is  at  or  below  0.1  ^^Ci/ 
gm.  The  highest  spike  factor  seen  in  the 
Adams  and  Atwood  report  netu'  a  Pre- 
Trip  RCS  DE  1-131  activity  of  0.1  jiCi/ 
gm  was  1160  (at  0.093  ^Ci/gm).  This 
release  rate  is  less  than  the  calculated 
Braidwood  maximum  value  of  1373  Ci/ 
hr. 

The  predominant  factors  in 
calculating  the  ofEsite  dose  are  the  post- 
trip  iodine  release  rate  from  tha  fuel  and 
the  flowrate  at  which  the  activity  is 
being  released  to  the  environment,  not 
whether  the  spike  factor  is  greater  than 
or  less  than  500.  The  post-trip  DE  1-131 
release  rate  will  determine  the  level  of 
activity  in  the  RCS  that  will  be  released. 
The  flowrate  will  determine  at  what  rate 
this  activity  is  released  to  the 
environment  Method  3.  which  used  a 
difiisrent  approach  in  the  Adams  and 
Atwood  repijrt,  concluded  that,  at  a 
95%  confidence  of  a  90  percentile,  the 
post-trip  iodine  release  rate  was 
boimded  by  1.09  O/hr-MWe.  For 
Braidwood  Station,  which  has  a  MWe 
rating  of  1175,  the  post-trip  iodine 
release  rate,  at  a  95%  confidence  of  a  90 
percentile,  should  not  exceed  1280  Ci/ 
hr.  One  (1)  of  die  seventeen  (17)  reactor 
trips  from  Braidwood  exceeded  1280  Ci/ 
hr.  This  reactor  trip  had  a  post- trip 
iodine  release  rate  of  1335  Ci/hr  (spike 
factor  of  3471).  The  second  highest  post- 
trip  iodine  release  rate  from  the 
Braidwood  data  was  802  Ci/hr  (spike 
factor  of  1483). 

For  the  combined  Adams/Atwood  and 
Braidwood  data  sets,  below  0.1  ^Ci/gm. 
all  but  one  data  point  is  bounded  by  the 
1373  Ci/hr  release  rate.  This  one  data 
point  is  bounced  [bounded]  by  the  95% 
confidence.  This  data  suggests  that  the 
possibility  for  a  post-trip  iodine  fiiel 
release  rate  to  exceed  1373  Q/hr,  when 
the  pre-trip  RCS  DE  1-131  concentration 
is  at  or  below  0.1  ^Ci/gm,  is  small. 

In  the  fourth  method,  the  results  from 
a  Draft  Electric  Power  Research  Institute 
(EPRI)  Report  TR-103680,  Rev.  1, 
November  1995.  "Empirical  Study  of 
Iodine  Spiking  In  PWR  Power  Plants" 
were  appHed.  The  objective  of  the  EPfd 


study  was  to  quantify  the  iodine  spiking 
in  a  postulated  Main  Steam  Line  Break/ 
Steam  Generator  Tube  Rupture  (MSLB/ 
SGTR)  accident  sequences.  In  the  EPRI 
report,  an  iodine  spike  factor  between 
40  and  150  was  determined  to  match 
data  from  existing  plant  trips.  The 
maximum  iodine  spike  factor  value  of 
150  was  applied  to  a  steady-state 
equilibrium  RCS  DE  1-131  activity  of 
0.33  (iCi/gm.  The  resiUting  two-hour 
average  iodine  concentration  for  a 
postulated  MSLB/SGTR  accident 
sequence  was  determined  to  be  3.1  pCi/ 
gm.  Since  the  EPRI  report  is  based  on 
industry  data  and  the  EPRI  method 
predicted  a  post-accident  iodine 
activify,  which  is  a  small  fraction  of  the 
activity  predicted  by  the  NRC  SRP 
methodology,  it  can  be  expected  that, 
for  the  proposed  0.10  ^Q/gm  limit 
under  an  MSLB/SGTR  accident 
sequence,  the  post-accident  iodine 
activify  would  typically  be  a  small 
fraction  of  the  RCS  DE  1-131  activify 
predicted  by  the  NRC  SRP  methodology. 
For  Braidwood,  using  the  SRP 
methodology  with  an  RCS  DE  1-131 
activify  of  1.0  (iCi/gm  and  a  spike  bctor 
of  500.  the  Post-Trip  RCS  activify  two 
hours  after  the  event  would  be  near  35.5 
pCi/gm.  At  an  RCS  DE  1-131  activify  of 
0.1  fiCi/gm,  it  would  require  a  spike 
factor  of  nearly  5000  to  obtain  a  Post- 
Trip  RCS  DE  1-131  activify  near  35.5 
HCi/gm.  With  a  Post-Trip  RCS  DE  1-131 
activify  of  35.5  )iCi/gm,  an  increase  in 
the  allowable  leak  rate  could  impact  the 
lOCFRlOO  limits.  To  accommodate  for 
an  increase  in  the  allowable  leak  rate  by 
a  factor  of  ten,  the  resultant  activify 
would  need  to  be  below  3.55  ^Ci/gm. 
None  of  the  seventeen  (17)  post-trip  data 
from  Braidwood  has  exceeded  3.55  |iCi/ 
gm.  The  maximum  Post-Trip  RCS 
activify  seen  at  Braidwood  is  3.29  )iCi/ 
gm  at  approximately  three  hours  after 
the  event 

Based  on  evaluations  by  the  four 
methods  above,  Braidwood  can 
conclude  that  the  current  methodology 
(Method  1)  used  to  predict  iodine 
spiking  is  conservative.  Although  dose 
projections  indicate  with  confidence 
that  the  iodine  spiking  factor  limit  will 
be  met,  the  conservatisms  in  the  ofbite 
dose  calculation  provide  added 
assurance  that  the  lOCFRlOO  limits. 
General  Design  Criteria  (GDC)  19 
criteria,  and  the  requirements  of  NRC 
Generic  Letter  95-05  will  be  satisfied  if 
the  iodine  spike  factor  exceeds  500  or 
the  post-trip  fuel  release  rate  exceeds 
1373  Ci/hr.  These  conservatisms 
include,  but  are  not  limited  to: 

1.  The  RCS  DE  1-131  activify  is  more 
likely  to  be  less  than  the  TS  limit  With 
the  cvurent  Braidwood  Unit  1  RCS  DE 
1-131  activify  near  3E-4  tiCi/gm  with  no 


fuel  defects,  the  spike  factor  is  expected 
to  be  considerably  smaller  than  the  500 
value. 

2.  The  meteorological  data  used  is  at 
the  fifth  percentile.  It  is  expected  that 
the  actual  dispersion  of  the  iodine 
would  result  in  less  exposure  at  the  site 
boimdary  than  the  30  Rem  limit  of 
lOCFRlOO. 

3.  Iodine  partitioning  is  not  accounted 
for  in  the  faulted  SG.  With  the  high  pH 
of  the  secondary  water,  some 
partitioning  is  expected  to  occur.  An 
iodine  partition  foctor  of  0.1  is  more 
realistic  (per  Table  15.1-3  of  Byron/ 
Braidwood  UFSAR)  than  the  1.0  valued 
[value]  (no  partitioning)  used  in  the 
oSsite  dose  calcidation.  This  reduces 
the  calculated  dose  by  90%. 

4.  Primary-to-secondary  leakage  is  not 
expected  to  be  at  the  TS  limit  (150  gpd) 
in  each  of  the  four  SGs  prior  to  the 
event  Currently,  miniipal  primary-to- 
secondary  leakage  (less  th^  5  gpd) 
exists  at  Braidwood  Unit  1. 

5.  The  activify  in  the  RCS  is  not 
expected  to  increase  instantaneously 
with  the  spike  in  iodine  released  from 
the  defective  fuel. 

6.  It  is  unlikely,  for  the  short  time 
period  this  amendment  is  being 
requested  (remainder  of  Cycle  7),  that  an 
accident-initiated  iodine  spike  for 
Braidwood  Unit  1  would  be  greater  than 
the  NRC  SRP  assumed  value. 

7.  The  results  from  the  Braidwood 
tube  pull  data  indicate  that  the  Interim 
Plugging  Criteria  leak  rate  is 
conservative. 

These  proposed  changes  do  not  result 
in  a  significant  increase  in  the 
consequences  of  an  accident  previously 
analyzed. 

The  RCS  DE  1-131  activify  limit  is  not 
considered  as  a  preciirsor  to  any 
accident  Therefore,  this  proposed 
change  does  not  result  in  a  significant 
increase  in  the  probabilify  of  an 
accident  previously  analyzed. 

2.  The  proposed  change  does  not 
create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  changes  proposed  in  this 
amendment  request  conservatively 
reduce  the  Unit  1  RCS  DE  1-131  activify 
limit  at  which  action  needs  to  be  taken. 
The  changes  do  not  direcUy  afCact  plant 
operation.  These  changes  will  not  result^ 
in  the  installation  of  any  new 
equipment  or  systems  or  the 
modification  of  any  existing  equipment 
or  systems.  No  new  operating 
procedures,  conditions  or  configurations 
will  be  created  by  this  proposed 
amendment 

Accordingly,  this  proposed  change 
does  not  create  the  possibilify  of  a  new 
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or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

NRC  Generic  Letter  95-05  allows 
lowering  of  the  RCS  dose  equivalent 
iodine  as  a  means  for  accepting  higher 
projected  leakage  rates  provided 
justificaUon  for  the  RCS  DE  1-131 
activity  below  0.35  ^Ci/gm  is  provided. 
Four  methods  for  determining  the  fuel 
rod  iodine  release  rates  and  spike 
factors  during  an  accident  were 
reviewed.  Each  of  these  methods 
utilized  actual  industry  data,  including 
Braidwood  Units  1  and  2.  for  pre-  and 
post-reactor  trip  RCS  DE  1-131 
activities.  Each  of  the  methods 
demonstrated  that  the  actual  fuel  rod 
iodine  release  rates  are  a  small  fraction 
of  the  release  rate  as  calculated  using 
the  NRC  SRP  methodology.  Although 
these  values  are  a  small  fraction  of  that 
determined  by  the  NRC  SRP  Method, 
Braidwood  is  also  requesting  an 
increase  in  the  allowable  primary-to- 
secondary  leak  rate.  By  decreasing  the 
TS  RCS  DE  1-131  activity  limit  by  a 
factor  of  ten  and  increasing  the 
allowable  leak  rate  by  a  factor  of  ten,  the 
activity  released  to  the  public  wrould  be 
equal  to  or  less  than  the  activity 
calculated  by  the  SRP  method  for  each 
of  the  seventeen  reactor  trip  events 
reviewed  at  Braidwood.  The  predicted 
end-of-cycle  7  leak  rate  is  62.4  gpm 
(Room  T/P).  The  calciilated  site 
boundary  dose  due  to  this  leakage  is 
28.2  Rem.  This  dose  meets  the 
requirements  of  lOCFRlOO  and  GDC  19. 
All  design  basis  and  off-site  dose 
calculation  assumptions  remain 
satisfied.  This  proposed  change  would 
not  result  in  a  reduction  in  a  margin  of 
safety. 

Therefore,  based  on  the  above 
evaluation,  ComEd  has  concluded  that 
these  changes  involve  no  significant 
hazards  considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  requested  involve  no 
siraoificant  hazards  consideration. 

The  Commission  is  seeking  public 
'comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  irmV^ng  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoiild  circumstances  change 


during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  fined 
determination  will  consider  all  public 
and  State  comments  received.  Should 
die  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequentiy. 

Written  comments  may  be  submitted 
by  mail  to  \hi  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  RagialBr 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  woriuiays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  17, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affiacted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests,  for  a  hearing  and  a 
petition  for  leave  to  interveoe  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washii^ton.  DC,  and  at  the  local  public 
document  room  located  at  the 
Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  1714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and> 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tfie  pnxseding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conformce  scheduled  In  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  ia  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  oaa  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  grantLog  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regufatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  shouJd  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and  to 
Michael  I.  Miller,  Esquire;  Sidley  and 
Austin.  One  First  National  Plaza. 
Chicago,  Illinois  60690,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for . 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  2, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 


Dated  at  Rockville,  Maryland,  this  11th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commiuion. 
M.D.Ljnich, 

Senior  Project  S4anager.  Project  Directorate 
ni-2.  Division  of  Reactor  Projects,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-24675  Filad  9-16-97;  8:45  am] 
MUMQ  CODE  78i»-»t-r 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  Na  030-00001;  Uowiae  No.  24- 
04209-01;  EA  97-155] 

Mallinckrodt  Medical,  Inc.  Maryland 
Heights.  Missouri;  Order  imposing 
avil  Monetary  Penalty 

I 

Mallinckrodt  Medical,  Inc.  (Licensee) 
is  the  holder  of  Materials  License  No. 
24-04206-01  which  was  first  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  January  6, 
1975,  and  renewed  in  its  entirety  on 
October  12, 1990.  The  license  authorizes 
the  Licensee  to  prepare  and  package  for 
distribution  Mo-99/Tc-99m  generators 
and  other  radioactive  materials  in 
accordance  with  the  conditions 
specified  therein. 


An  inspection  of  the  Licensee's 
activities  was  conducted  during  January 
10-12, 1997,  with  continuing  review 
through  April  8, 1997.  The  results  of 
this  in8p>ection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  notice  of 
violation  and  Proposed  Imposition  of 
Civil  Penalty  (notice)  was  served  upon 
the  Licensee  by  letter  dated  May  30, 
1997.  The  Notice  states  the  nature  of  the 
violation,  the  provision  of  the  NRC's 
requirements  that  the  Licensee  had 
viofated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation. 

The  Licensee  responded  to  the  notice 
in  a  letter  dated  June  30,  1997.  In  its 
response,  the  Licensee  admitted  that  the 
violation  occurred  and  agreed  that  a 
civil  penalty  is  warranted.  The  Licensee 
contested  the  fact  that  the  NRC 
categorized  it  as  a  "b"  category, 
industrial  processor,  as  listed  in  Table 
lA-Base  Civil  Penalties  of  NUREG- 
1600,  "General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Actions." 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 


staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that* 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $13,750  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfBr,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
James  Liebennan,  Director,  Office  of 
Enfiorcement,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Older. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC.  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk. 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  ID,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requesta  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order  should 
be  sustained. 


48904  Federal  Regiater  /  Vol.  62.  No.  180  /  Wednesday.  September  17.  1997  /  Notices 


Dated  at  Rockville.  Maiyland  this  9th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  CommiMion. 
Mark  A.  Satoriua, 
Deputy  Director.  Office  of  Enforxxment 

Appendix 

Evaluation  and  CoBchislon 

On  May  30, 1997,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (notice) 
was  issued  for  a  violation  identified  during 
an  NRC  inspection.  Mallinclux>dt  Medical, 
Inc.  (Liceiuee)  responded  to  the  Notice  in  a 
letter  dated  }une  30.  1997.  The  Licensee 
admitted  the  violation  but  requested 
mitigation  of  the  proposed  civil  penalty 
baaed  on  its  contention  that  the  civil  penalty 
was  assessed  at  an  inappropriate  level.  The 
NRC's  evaluation  and  conclusion  regarding 
the  licensee's  request  is  as  follows: 

Restatement  of  Violation 

10  CFR  71.S(a)  requires  that  a  licensee  who 
transports  licensed  material  outside  the 
confines  of  its  plant  or  other  place  of  use,  or 
who  delivers  licensed  material  to  a  carrier  for 
transport,  comply  with  the  applicable 
requirements  of  the  regulations  appropriate 
to  the  mode  of  transport  of  the  Department 
of  Transportation  (DOT)  in  49  CFR  parts  170 
through  189. 

49  CFR  173.441(a)  requires,  in  part,  with 
exceptions  not  applicable  here,  that  each . 
package  of  radioactive  materials  offered  for 
transportation  be  designed  and  prep>ared  for 
shipment  so  that  under  conditions  normally 
incident  to  transportation  the  radiation  level 
does  not  exceed  200  millirem  {>er  hour  at  any 
point  on  the  external  surfiKa  of  the  package. 

Contrary  to  the  above,  on  DecambiBr  30, 
1996,  the  licensee  delivered  to  a  carrier  for 
traxuport  licensed  material,  a  12  curie  Ultra 
Techna-Kow  Mo-99  generator,  in  a  package 
that  arrived  at  its  destination.  Mallinckrodt 
Nuclear  Pharmacy  in  Saginaw.  Michigan, 
with  a  radiation  level  of  210  millirem  per 
hour  on  contact  with  the  outer  turfaice  of  the 
pKkage. 

This  is  a  Sevwity  Lewi  III  violation 
(Supplemant  V).  Civil  Penalty— S13.750 

Summary  ofLicenaee's  Request  for  Mitigation 

The  Licensee  agrees  in  its  )une  30, 1997 
letter  that  a  civil  penalty  regarding  this 
apparent  violation  is  warranted.  However, 
the  Licensee  contests  the  level  at  which  the 
NRC  categorized  the  civil  penalty  (Le.; 
placement  of  Mallinckrodt  Medical,  Inc.  into 
the  "b"  catagoiy  (industrial  processor)  of 
Table  lA-Base  Civil  Penalties  of  Section 
VI.B.2.d.  of  the  NRC  Enforcement  Policy. 
NUREG-1600). 

The  Licensee  does  not  believe  that  ita 
operations  present  the  magnitude  of  risk 
implied  by  the  examples  of  types  of  licensees 
listed  in  the  "b"  category.  The  Licensee 
indicates  that  category  "c"  or  "d"  of  the 
referenced  table  is  more  appropriate  for  the 
nature  of  its  operations. 

NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  NRC  published  a  revised  "General 
Statement  of  Policy  and  Procedure  for 
Enforcement  Actions"  (Enforcement  Policy) 


in  the  Federal  Regiater  on  )une  30, 1995  (60 
FR  34381).  A  significant  policy  change 
incorporated  into  the  revised  Enforcement 
Policy  was  the  strategy  for  assessing  civil 
penalties.  According  to  Table  lA-Base  Civil 
Penalties  of  the  NRC's  Enforcement  Policy, 
the  current  base  civil  penalty  for  fuel 
fabricators,  industrial  processors,  and 
independent  spent  fuel  and  monitored 
retrievable  storage  installations  is  S27,500. 
The  civil  penalty  for  a  Severity  Level  III 
violation  is  50%  of  the  base  civil  penalty — 
S13,750.  For  the  purposes  of  this 
enforcement  action,  the  staff  has  determined 
that  the  Licensee  was  properly  classified  as 
an  industrial  processor  under  category  "b"  of 
Table  lA-Base  Civil  Penalties  and  that  the 
level  of  the  proposed  civil  penalty  was  in 
accordance  with  the  Enforcement  Policy. 

Mallinckrodt  Medical,  Inc.  is  a  large 
organization  that  obtains  or  produces 
radiopharmaceuticals  for  worldwide 
distribution,  and  the  Mallinckrodt  Maryland 
Heights  Production  Facility  is  one  of  the 
largest  manuCacturing  facilities  of  diagnostic 
and  therapeutic  radiopharmaceuticals  in  the 
United  States.  The  Licensee  is  authorized  to 
possess  up  to  100  curies  of  any  byproduct 
material  within  atomic  numbers  1  through 
83.  In  addition,  the  Licensee  may  p»osses  up 
to  10,000  curies  of  Molybdenum-99,  500 
curies  of  Iodine-131 ,  200  curies  of  Seleniun>- 
75,  450  curies  of  Xenon- 133.  and  200  curies 
of  Rhenium-lS6.  The  Licensee  employs 
approximately  280  individuals  at  its 
Maryland  Heights  Production  Facility  and 
procaases  on  average  4,000  curies  of 
Molybdenum-99,  70-100  curiea  of  lodine- 
131.  and  50  curies  of  Xenon-133  «veekly. 

Previously,  when  the  Enforcement  Policy 
was  published  as  10  CFR  Part  2.  Appendix 
C.  the  term  "industrial  processors"  was 
defined  as  "Large  firms  engaged  in 
manufactiuing  or  distribution  of  byproduct, 
source  or  special  nuclear  material"  in  a 
footnote  to  Table  lA-Base  Civil  Penaltiea 
(e.g.;  see  footnote  3  to  Table  lA-Base  Civil 
Penalties  on  page  147  of  10  CFR  Ch.  I  (1-1- 
94  Edition)).  On  page  ILD-39  of  the  basis 
document  for  the  revised  Enforcement 
Policy,  NUREG-152S,  ' AaaMamant  of  the 
NRC  Enforcement  Program."  tbe  stated 
purpose  for  revising  Table  1  A-Base  Civil 
Penalties  was  to  simplify  it  by  combining 
categories  of  licensees  with  the  same  base 
civil  penalty  amounts.  The  proposed  TaUe 
lA-Base  Civil  Penalty  Amounts  in  NUREG- 
1525  contained  a  footnote  describing 
industrial  processors  as  "Large  firms  engaged 
in  manii^prtiiring  or  distribution  of 
byproduct,  source  or  special  nuclear 
material."  Although  the  footnote  that 
specifically  defined  the  term  industrial 
procaaaors  was  omitted  '  when  the 
Enfbiceinent  Policy  was  reprinted  as 
NUREC-1600.  there  is  no  indication  that  the 
term  means  anything  difforent  now  than  it 
has  in  recent  years. 

Mallinckrodt  Medical.  Inc.  fita  the 
definition  of  an  industrial  processor  as 
previously  defined  in  the  Enforcement  Policy 


and  is  appropriately  categorized  as  an 
industrial  processor  for  purposes  of  assessing 
the  civil  penalty.  On  a  daily  basis,  the 
Licensee  manipulates,  prepares,  and/or 
distributes  to  hospitals  and  radiopharmacies 
multi-cnrie  quantities  of  Moly'  ''enum-99, 
Iodine-131,  and  other  radioactive  materials. 
As  a  large  producer  and  distributor  of 
radioective  materials.  Mallinckrodt's 
operations  involve  greater  nuclear  material 
inventoriea  and  have  a  greater  potential  for 
adverse  consequences,  if  not  properly 
controlled,  than  many  other  material 
licensees  (i.e.;  those  classified  as  category  "c" 
or  "d"). 

In  accordanca  with  the  NRC's  Enforcement 
policy,  under  the  revised  civil  penalty 
assessment  strategy,  the  base  civil  penalty  for 
a  violation  is  determined  using  Table  lA- 
Base  Civil  Penalties.  Under  the  revised  civil 
penalty  assessment  strategy,  a  violation 
involving  transportation  of  radioactive 
materials  can  be  assessed  the  same  base  civil 
penalty  as  a  violation  involving  plant 
operations  or  health  physics.  This  is  a 
significant  change  from  the  NRC's  prior 
strategy,  which  used  both  the  category  of  the 
licensee  and  the  type  of  activity  being 
conducted  (e.g.:  plant  opwratioiu,  health 
physics,  or  transportation)  to  assess  a  base 
civil  penalty.  Under  the  prior  civil  penalty 
assessment  strategy,  the  base  civil  penalty  for 
a  violation  involving  transportation  of 
radioactive  materials  was  different  than  the 
base  civil  penalty  for  a  violation  involving 
plant  operations  or  health  physics.  In 
accordance  %vith  the  Enforcement  Policy, 
under  the  revised  civil  penalty  assessment 
strategy,  the  staff  does  not  consider  the  type 
of  activity  (e.g.;  the  magnitude  of  risk 
associated  with  a  particular  type  of  activity 
such  as  transportation  of  radioactive 
materials  versus  plant  operations)  when 
assessing  a  civil  penalty. 

NRC  ConcJusian 

The  NRC  has  concluded  that  an  adequate 
basis  for  changing  the  penalty  category  was 
not  provided  by  the  Licensee.  Consequently, 
the  proposed  civil  penalty  in  the  amount  of 
S13,750  should  be  imposed. 
(FR  Doc.  97-24678  Filed  9-16-97;  8:4S  am) 

MLUNO  COM  TSaO-Ot-P 


NUCLEAR  REGULATORY 
qOMMISSION 

Consolidated  Quktanco  alxxit 
Materials  Ucensas:  Program-Spacifie 
Guidance  about  Industrial 
Radiography  Ucenses,  Availability  of 
Draft  NUREG 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 


■  The  footnote  defining  iadusthai  procaaaors  as 
"Large  firms  engaged  in  manufacturing  or 
distrilHition  of  byproduct,  aource  or  special  nuclear 
material"  was  inadv«tentiy  left  out  of  the  June  30. 
199S.  Fadaral  tiaislii  Notica. 


The  Nuclear  Regulatory 
CommissioD  is  annouDcing  the 
availability  of  and  requesting  comment 
on  draft  NUREG-1556.  Vol.  2. 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance  •-■ 
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about  Industrial  Radiography  Licenses." 
dated  Augtist  1997. 

NRC  is  consolidating  and  updating 
numerous  guidance  documents  into  a 
series  of  program  specific  guidance 
documents  to  be  published  in  a  NUREG 
format.  All  NUREGs  in  the  series  will 
carry  the  number  and  title:  NUREG 
1556.  Volume  X,  "Consolidated 
Guidance  About  Materials  Licenses." 
Each  specific  guidance  document  will 
have  an  identifying  volimie  number, 
and  the  title  of  the  specific  guidance 
will  appear  as  the  sub-title  of  the 
NUREG.  This  draft  NUREG  is  the 
second  guidance  doctunent  to  be 

Eublished  in  this  series;  therefore  it  is 
sted  as  Voliune  2. 

This  draft  NUREG  report  is  intended 
for  use  by  applicants,  licensees.  NRC 
license  reviewers,  «md  other  NRC 
personnel.  This  guidance  corresponds 
with  the  revision  to  10  CFR  part  34 
published  in  May  1997.  It  combines  and 
updates  the  guidance  for  applicants  and 
licensees  previously  found  in  draft 
Regulatory  Guide  FC  401^,  "Guide  for 
the  Preparation  of  Applications  for  the 
Use  of  Sealed  Sources  and  Devices  for 
Performing  Industrial  Radiography," 
(dated  October  1984).  and  the  guidance 
for  licensing  staff  previously  found  in 
Policy  and  Guidance  Directive  FC  84- 
15.  "Standard  Review  Plan  for 
Applications  for  the  Use  of  Sealed 
Sources  and  Devices  for  Performing 
Industrial  Radiography,"  dated  Octolwr 
1994.  In  addition,  this  draft  report  also 
contains  information  found  in  pertinent 
Technical  Assistance  Requests  and 
Information  Notices.  This  draft  report 
takes,  where  applicable,  a  more  graded 
(or  risk-informed)  and  performance- 
based  approach  to  licensing  industrial 
radio^«phy  consistent  with  the  current 
regulations. 

This  draft  NUREG  report  has  been 
distributed  for  comment  to  encourage 
public  participation  in  its  development 
It  represents  the  current  position  of  the 
NRC  staff,  which  is  subject  to  change 
after  the  review  of  public  comments. 
Comments  received  will  be  considered 
in  developing  the  final  NUREG  report 
that  represents  the  official  NRC  staff 
position.  Until  the  final  NUREG  report 
is  published,  this  draft  NUREG  report 
represents  the  best  available  guidance, 
and  may  be  used  when  preparing 
requests  for  licensing  actions.  Once  the 
final  NUREG  report  is  published,  NRC 
staff  will  use  it  in  its  review  of  requests 
for  licensing  actions.  The  draft  and  final 
NUREG  reports  may  differ.  If  a  license 
was  issued  or  amended  based  on 
recommendations  in  the  draft  NUREG 
report  and  the  final  guidance  is  believed 
to  be  more  advantageous,  licensees  may 
choose  to  request  an  amendment 


DATES:  The  comment  period  ends 
November  17, 1997.  Comments  received 
after  that  time  will  be  considered  if 
practicable. 

ADDRESSES:  Submit  written  comments 
to:  Chief.  Rules  and  Directives  Branch. 
Division  of  Administrative  Services. 
Office  of  Administration,  U.  S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  Hand  deUver 
comments  to  11545  Rockville  Pike. 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  woriulays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  DLM1W4RC.GOV. 
Those  considering  public  comment 
may  request  a  bee  single  copy  of  draft 
NUREG-1556.  Volume  2,  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  J.  Bruce  Carrico, 
Mail  Stop  TWFN  8F5.  Washington,  DC 
20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
JBCeNRC.GOV.  A  copy  of  draft 
NUREG-1556.  Volume  2.  is  also 
available  for  inspection  and/or  cop3dng 
for  a  fee  in  the  NRC  Public  Docimient 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555-0001. 
FOR  FURTHER  MRMMATNM  CONTACT: 
J.  Bruce  Carrico.  Mail  Stop  TWFN  8-F5. 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  Oflice  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  telephone  (301) 
415-7826;  electronic  mail  address: 
JBCeNRC.GOV. 

Electronk  AcceM 

NUREG-1556,  Volume  2.  is  also 
available  electronically  by  visiting 
NRC's  Home  Page  (http://www.nre.Bov) 
and  choosing  "Nuclear  Materials,"  men 
"Business  Pnx:ess  Redesign  project," 
then  "Library,"  and  then  "draft 
NUREG-1556,  Volume  2." 

Dated  at  Rockville.  Maryland,  this  28di  day 
of  August,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Medical,  Academic,  and  Commercial 
Use  Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  97-24677  Filed  9-lfr-97: 8:45  am] 
MUMQ  COOS  7St»41-# 


ACTION:  Notice  of  transmittal  of 
sequestration  update  report  to  the 
President  and  Congress. 


SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ellen  Balis,  Budget  Analysis  Branch — 
202/395-4574, 

Dated:  September  10. 1997. 
ClanBoe  C  Crawfonl, 
Associate  Director  for  Administratioa. 
(FR  Doc.  97-24640  Filed  9-16-07;  8:45  am) 
MLUNO  coot  *1ia-»t-P 


OFFICE  OF  MANAGEIMENT  AND 
BUDGET 

Budget  Analysis  Branch; 
Sequestration  Update  Report 

AGENCY:  Office  of  Management  and 
Budget— Budget  Analysis  Branch. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cmroilatlve  Report  on  niaclaahma 
and  Deferrals 

SeptembOT  l,  1997. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
September  1, 1997,  often  rescission 
proposals  and  seven  deferrals  contained 
in  three  special  messages  for  FY  1997. 
These  messages  were  transmitted  to 
Congress  on  December  4, 1996,  and  on 
February  10  and  March  19, 1997. 

Kasciinons  (Attachments  A  and  C) 

As  of  September  1,  1997,  ten 
rescission  proposals  totaling  $407 
million  had  been  transmitted  to  the 
Congress.  Congress  approved  six  of  the 
Administration's  rescission  proposals, 
totaling  $285  million,  in  P.L  105-18. 
Attachment  C  shows  the  status  of  the  FY 
1997  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  August  1,  1997,  $882  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  defiarral  reported 
during  FY  1997. 

Infiwmation  Pram  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposal* 
and  deferrals  that  are  covered  by  this 
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ciunulative  report  is  printed  in  the 
editions  of  the  Fadnal  Begiitwr  cited 
below: 


61  FR  66172,  Monday,  December  16, 

1996 

62  FR  8045,  Friday,  February  21, 1997        FrMikUn  D. 

Director 


62  FR  14478,  Wednesday,  March  26, 
1997 


Attachmekt  a— Status  of  FV  1997  Resqssions 

(In  rniyons  o(  doHara] 


Budgetary 
resources 


Rescissions  prapoeed  by  the  Proeident 

Rejected  by  the  Congress 

Amounts  resdoded  by  P.L  106-18  — 

Currentiy  t)otofs  ttie  Congress  _~. 


407.1 
-122.0 
-285.1 


Attachment  B— Status  of  FY  1997  Deferrals 

Pn  matons  ol  dotars] 


Budgetary 


Detorrais  proposed  t>y  the  President — 

Routine  Executive  releases  through  September  1997  (OMB/Agency  retoaaes  ot  $2,062.8  milKon.) 
Overturned  l>y  the  Congress  _ 

Current^  before  the  Congross  .».....»..«..„.... — — ____... — ».«.«...»» _ — ~ — 


3X4.3 
-2.082J 


881.5 


cooc»ie-tt-p 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PM.  No.  IC-22S17;  HI*  Na  811-48iq 

Qraat  American  Reserve  Variable 
Annuity  Fund;  Notice  of  Application 

September  11, 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACnON:  Notice  of  application  for  an 
order  under  Section  a(f)  of  the 
Investment  Company  Act  of  1940 
{"1940  Act"). 


t:  Applicant  seeks  an  order 
declaring  that  is  has  ceased  to  be  ain 
investment  company  as  defined  by  the 
1940  Act 

APPUCANT:  Great  American  Reserve 
Variable  Annuity  Fund. 
FHJNQ  DATES:  The  application  was  filed 
on  April  1. 1996,  and  amended  and 
restated  on  July  8. 1997. 
HEARMG  OR  NOTmCA-POH  OF  HBAimO:  An 
order  granting  the  application  will  be 
issued  unless  the  Conunission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
October  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Socretaiy  of 
theSEC 

ADDRESSES:  Secretary,  Seciirities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C  20549. 
Applicant,  Great  American  Reserve 
Variable  Annuity  Fund,  11815  N. 
Pennsylvania  St.,  Carmel,  Indiana 
46032. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michael  Kofiler.  Attorney,  or  Mark 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
067Q. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  St,  N.W.. 
Washington.  D.C  20549. 

Applicant's  Repraemtations 

1.  Applicant,  a  separate  account  of 
Great  American  Reserve  Insurance 
Company  ("Great  American  Reserve"), 


is  an  open-end,  diversified  management 
investment  company  for  which  a 
notification  of  registration  as  an 
investment  company  on  Form  N-8A 
was  filed  with  the  Commission  on 
August  29, 1986.  Applicant  succeeded 
to  the  business  of  Voyager  Variable 
Annuity  Fund,  a  separate  account 
established  in  1980  by  Voyager  Life 
Insurance  Company  from  whom  Great 
American  Reserve  acquired  the  assets  of 
Applicant  on  May  15, 1986.  On 
December  27, 1985,  Applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  on  Form  N-3 
(File  No.  33-2458),  for  individual  and 
group  variable  annuity  contracts.  The 
registration  statement  was  declared 
e&ctive  on  or  about  May  20. 1986. 

2.  The  security  holders  of  Applicant, 
Great  American  Reserve  Variable 
Annuity  Account  C  ("Account  C")  and 
Great  American  Reserve  Variable 
Annuity  Accoimt  D  {"Accoxmt  D"),  at  a 
combined  special  meeting  of  security 
holders  held  on  December  14, 1992, 
approved  an  Agreement  and  Plan  of 
Reorganization  ("Reorganization")  of 
AppUcant,  Account  C  and  Account  D. 
The  Board  of  Directors  of  Great 
American  Reserve  authorized  the 
Reorganization  on  February  28, 1993. 

3.  On  May  1, 1993.  the  effoctive  date 
of  the  Reorganization,  Applicant, 
Account  C  and  Account  D  were 
combined  and  restructured  into  a  single 
unit  investment  trust  separate  accoiuit 
(Account  C).  The  security  holders  of 
Applicant  received  an  interest  in  the 
Common  Stock  Sub-account  of  Account 
C  in  exchange  for.  and  equal  in  value  to, 
their  interest  in  Applicant. 

4.  Great  American  Reserve  paid  all 
expenses  associated  with  Applicant's 
merger. 

5.  Within  the  last  18,  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
security  holders  of  the  Applicant 

6.  Applicant  has  not  assets,  no  debts 
or  other  liabilities,  and  no  security 
holdeis.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  is  not  engaged  and  does  not  propose 
to  engage  in  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs. 

For  the  Commission,  by  die  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jklaigaivt  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-24685  Filed  9-16-97;  8:45  am] 
BNjjNa  COM  asto-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  Na  IC-22818;  Fito  No.  811-4820] 

Great  American  Reserve  Variable 
Annuity  Account  D;  Notiea  of 
Application 

September  11. 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"). 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
APPUCANT:  Great  American  Reserve 
Variable  Annuity  Accoimt  D. 
FHJNQ  DATES:  The  application  was  filed 
on  April  1, 1996,  and  amended  and 
restated  on  July  8, 1997. 
HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  6. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  Cor 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
die  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549. 
Applicant,  Great  American  Reserve 
Variable  Annuity  Fimd.  11815  N. 
Pennsylvania  St,  Carmel,  Indiana. 
46032. 

FOR  FURTHER  MFORMATION  OONTACT: 
Michael  Koffler,  Attorney,  or  Mark 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLBIBfTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

AppUcanf  ■  Repreaentatioiu 

1.  Applicant,  a  separate  account  of 
Great  American  Reserve  Insurance 
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Company  ("Great  American  Reserve"), 
is  an  open-end,  diversified  management 
investment- company  for  which  a 
notification  of  regisfaration  as  an 
investment  company  on  Form  N-8A 
was  filed  with  the  Commission  on 
August  29, 1986.  Applicant  succeeded 
to  the  business  of  Voyager  Variable 
Annuity  Account  D,  a  separate  account 
established  in  1980  by  Voyager  Life 
Insurance  Company  from  whom  Great 
American  Reserve  acquired  the  assets  of 
Applicant  on  May  15, 1986.  On 
December  27, 1985,  Applicant  filed  a 
registration  statement  imder  the 
Securities  Act  of  1933  on  Form  N-3 
(File  No.  33-2459),  for  individual  and 
group  variable  anntiity  contracts.  The 
registration  statement  was  declared 
e^ctive  on  or  about  May  20, 1986. 

2.  The  security  holders  of  Applicant, 
Great  American  Reserve  Variable 
Annuity  Account  C  ("Accoimt  C")  and 
Great  American  Reserve  Variable 
Annuity  Fund  ("Annuity  Fund"),  at  a 
combii»9d  special  meeting  of  security 
holdere  held  on  December  14, 1992,  . 
approved  an  Agreement  and  Plan  of 
Reorganization  ("Reorganization")  of 
Applicant,  Account  C  and  Annuity 
Fund.  The  Board  of  Directors  of  Great 
American  Resrave  authorized  the 
Reorganization  on  February  28, 1993. 

3.  On  May  1, 1993,  the  effective  date 
of  the  Reorganization,  Applicant, 
Account  C  and  Annuity  Fund  were 
combined  and  restructured  into  a  single 
unit  investment  trust  separate  (Account 
C).  The  security  holders  of  Applicant 
received  an  interest  in  the  Money 
Market  Sub-account  of  Account  C  in 
exchange  for,  and  equal  in  value  to, 
their  interest  in  Applicant. 

4.  Great  American  Reserve  paid  all 
expenses  associated  with  Applicant's 
metger. 

5.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
security  holdere  of  the  Applicant 

6.  Applicant  has  no  assets,  no  debts 
or  other  liabilities,  and  no  security 
holdere.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  is  not  engaged  and  does  not  pnypoee 
to  engage  in  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affaire. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  97-24686  Filed  9-16-47;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (The  New  York  Times 
Company,  Class  A  Common  Stock, 
$0.10  Par  Value)  Rle  No.  1-6837 

Septembnll,  1997. 

The  New  Yoric  Times  Company 
("Company")  has  filed  an  application 
with  Securities  and  Exchange 
Commission  ("Commission"),  pureuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  seciuity 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  dted  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  believes 
that  listing  the  Security  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE") 
will  provide  the  Company  with  a  higher 
profile  venue  for  trading  and  that  the 
holdere  of  the  Security  will  benefit  from 
access  to  the  larger  trading  maricet 
offered  by  the  NYSE. 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolulions  adopted  by  the  Board  of 
Directore  of  the  Company  authorizing 
the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  Amex, 
and  a  statement  of  Mr.  Solomon  B. 
Watson  IV.  the  Senior  Vice  President 
and  General  Counsel  of  the  Company, 
setting  forth  in  detail  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof. 

Any  interested  person  may.  on  or 
before  October  2. 1997.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investore.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  abov^,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  mattere. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kalz, 

Secretary. 

(FR  Doc  97-24684  Filed  9-16-97;  8:45  am) 
)COOCMi»^.«l 


SECURITIES  ANO  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  herriiy  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  15, 1997. 

A  closed  meeting  will  be  held  on 
Wednesday,  September  17, 1997,  at  3:00 
p.m.  An  open  meeting  will  be  held  on 
Thursday,  September  18, 1997.  at  2:30 
p.m. 

Commissionere,  Counsel  to  the 
Commissionere,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
wall  attend  the  closed  meeting.  Certain 
staff  membere  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),  (8),  (9){A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9Ki)  and 
(10),  permit  consideration  of  the 
scheduled  mattere  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
'  officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
September  17. 1997.  at  3.-00  pjn.,  will 
be: 

Institution  and  settlement  of  injunctive 
actions. 

Institution  and  setUement  of  administrative 
proceedings  of  an  enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
September  18, 1997,  at  2:30  p.m..  will 
be: 

Consideration  of  whether  to  issue  a  release 
soliciting  comment  on  proposals  to  improve 
the  operation  of  rule  14a-8.  Rule  14a-8 
gpvems  the  submission  of  shareholder 
proftosals  to  companies  and  their  inclusion 
in  companies'  proxy  materials.  The  proposals 
would  also  make  related  amendments  to 
rules  13d-5, 14a-2, 148-4,  and  14a-5.  The 
Commission  will  simultaneously  issue  a 
report  on  its  study  of  the  shareholder 
proposal  process  required  by  Section  510(b) 
of  the  National  Securities  Markets 
Improvement  Act  of  1996.  For  FURTHER 
INFORMATION:  Contact  Frank  Zarb.  Office 
of  Chief  Counsel,  Division  of  Corporation 
Finance,  at  (202)  942-2900. 
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Commissioner  Johnson,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  (Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  15, 1997. 
jooatlMBG.  Kalz, 
Secntaiy. 

IFR  Doc.  97-24867  Filed  9-15-97;  3:55  pm] 
MUMQ  COM  Mie-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(FM*Na50»-1] 

Legend  Sports,  Inc.;  Order  of 
Suspension  of  Trading 

September  15, 1997. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Legend 
Sports.  Inc.  ("Legends")  because  of 
questions  regarding,  among  other  things, 
the  current  financial  condition  of 
Legends. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.,  EDT,  September 
15. 1997  through  11:59  p.m.  EDT,  on 
September  26, 1997. 

By  the  Commission. 
MaiSarat  H.  McFariand.       '^ 

Deputy  Secretary. 

(FR  Doc.  97-24826  Filed  9-15-97;  12:38  pm) 

aujNa  cooE  M10-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[PilBMi  Ne.  94-at04«;  File  Na  SR-NASO- 
•7-6q 

Self-Regulatory  Organization;  Notice  of 
Rling  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Reiating  to  a  Change  to  its  Policy 
Regarding  Umit  Order  Protection 

September  10, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  788(b)(1),  notice  is 


hereby  given  that  on  September  4. 1997, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  ni  below,  which  Items  have  been 
prepared  by  the  Nasdaq  Stock  Marliet, 
Inc.  ("Nasdaq").  The  NASD  and  Nasdaq 
have  designated  this  proposal  as  one 
constituting  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule  under 
Section  19(b)(3)(A)(i)  of  the  Act.  which 
renders  the  rule  eSiactive  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Gigaiiization'B 
Statement  of  the  Terms  of  Subatance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  an 
interpretation  to  its  existing  Limit  Order 
Protection  Rule.  IM  2110-2. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Changs 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  signilcant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  has  determined  to  revise 
its  existing  policy  interpretation 
regarding  a  member's  trading  ahead  of  a 
ctistomer  limit  order  when  the  member 
offers  price  improvement  over  that  limit 
order.  The  NASD's  Limit  Order 
Protection  Rule,  IM-2110-2  (commonly 
referred  to  as  the  "Manning  Rule"), 
prohibits  any  member  from  trading  at 
the  same  price  as,  or  at  a  price  inferior 
to,  a  customer  limit  order  that  it  holds. 
When  the  Limit  Order  Protection  Rule 
was  first  expanded  in  1995,'  members 
inquired  about  the  effect  of  this  rule  on 
their  trading  activity  when  the  member 
traded  with  another  customer  at  a  price 
better  than  the  customer  limit  order.  Of 
particular  concern  was  the  amount 
better  at  which  a  member  could  trade 
without  violating  the  Manning  Rule.  In 


Notice  To  Members  95-43,  the  NASD 
interpreted  the  Manning  Rule  to  require 
members  to  trade  at  least  ^/^th  better 
than  the  held  customer  limit  order. 

Since  the  statement  of  this  policy  in 
Notice  To  Members  95-43,  several 
significant  changes  have  occurred  in 
The  Nasdaq  Stock  Market,  including  the 
SEC's  adoption  of  the  Order  Execution 
Rules,  in  particular  Rule  llAcl-4, 
refinements  to  best  execution  policies  as 
stated  in  the  SEC's  release  adopting  the 
Order  Execution  Rules,^  and  the  move 
to  quotation  increments  of  sixteenths. 
These  changes  to  improve  the  treatment 
of  customer  orders  have  resulted  in  re- 
evaluation  by  the  NASD  of  its  Manning 
Rule  policy  regarding  price 
improvement  The  new  policy  is  set 
forth  below  and  will  be  announced  to 
all  members  in  Notice  To  Members  97- 
57  (September,  1997). 

To  enable  members  to  understand  the 
new  policy  the  Notice  will  set  out  the 
following  example: 

•  Nasdaq  Inside  Market:  20— 20V4  (10 
xlO). 

•  MMA  receives  a  ctutomer  limit 
order  to  buy  at  20Vie  for  2,000  shares. 

•  MMA  changes  its  quote  to  20Vie  for 
2,000  shares  to  reflect  the  price  of  the 
customer  limit  order. 

•  MMA  receives  a  marlut  orderito  sell 
2,500  shares. 

May  MMA  offer  the  market  price 
improvement  over  the  20Vieth  limit 
order  and  execute  the  market  order  for 
its  own  account?  If  so,  what  is  the 
minimum  amount  of  price  improvement 
allowable? 

Under  the  new  policy,  MMA  is 
allowed  to  execute  the  market  order  at 
a  price  better  than  the  limit  ordm. 
However,  the  NASD  and  Nasdaq,  after 
consultation  with  the  Quality  of  Markets 
Committee,  believe  that  the  minimum 
amount  of  price  improvement  that 
would  permit  a  market  maker  to  avoid 
a  violation  of  the  Manning  Rule  is  Visth, 
where  the  actual  quotation  spread  is 
greater  than  Vieth;  however,  where  the 
actual  quotation  spread  is  the  minimum 
quotation  increment,  the  minimum 
price  improvement  is  one-half  of  the 
normal  minimum  quote  increment.  In 
the  example  above,  since  the  actual 
spread  is  20Vie — 20V4,  the  minimum 
price  improvement  is  Vieth.  Thus.  MMA 
could  trade  ahead  of  the-limit  order  at 
20Mith.  If  the  acttial  spread  were 
20Vi» — 20'^.  since  the  security  is  priced 
at  more  than  $10  per  share,  the 
minimum  quote  increment  is  Vieth.  If 
the  market  maker  want  to  trade  with  an 
incoming  market  order  to  sell  without 


>  See  Notice  to  MemiMn  96-43. 


'  Securities  Exchange  Act  Release  No.  37619A 
(September  6,  1996).  61  FR  4S290  (September  12, 
ISS^ 


triggering  its  Manning  obligations  to  the 
buy  limit  order,  the  market  maker  must 
buy  firom  the  sell  order  at  203/^2nds. 
Similarly,  if  the  security  were  priced 
imder  $10  and  quoted  at  SVS2 — SV^e,  the 
minimum  price  improvement  to  avoid  a 
violation  of  the  Manning  Rule  would  be 
Vb4th  better  than  a  buy  limit  order  it 
holds. 

This  represents  a  change  from 
previous  statements  regarding  price 
improvement.  In  Notice  To  Members 
95-43,  regarding  the  Manning  Rule,  the 
NASD  and  Nasdaq  stated  that  market 
makers  may  avoid  violating  Manning  if 
they  execute  for  their  own  accounts  at 
^%4th  better  than  the  limit  order  price. 
This  statement  no  longer  is  applicable 
and  is  superseded  by  this  new  policy 
interpretation  as  of  the  date  of  the 
publication  of  Notice  To  Members  97- 
57. 

The  NASD  and  Nasdaq  believe  that 
the  new  interpretation  increases 
investor  protection  by  clarifying  a 
member's  obligations  to  customer  limit 
orders.  Accordingly,  the  NASD  and 
Nasdaq  believe  thist  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act  ^  in  that 
it  protects  investors  and  the  public 
interest,  and  is  designed  to  promote  |ust 
and  eqiutable  principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  and  Nasdaq  do  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Dete  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  will 
become  effective  when  the  new 
interpretation  appears  in  NASD  Notice 
To  Members  97-57,  as  it  constitutes  a 
stated  policy  and  interpretation  with 
respect  to  the  meaning  of  an  existing 
rule  under  Section  190>)(3)(A)(i)  of  the 
Act  and  Rule  19b~4(e)(l)  thereimder. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  (X)pies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-97-66  and  should  be 
submitted  by  October  8, 1997. 

For  tlie  Commisaion,  by  tlie  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
autliority.* 

Margaret  H.  McFariMd. 

Deputy  Secretary. 

(FR  Doc.  97-24589  Filed  9-16-97;  8:45  am] 
oooE  teis-st-ii 


SECURTTIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-39048;  File  Na  SR-4>TC- 
97-031 

SalHIegulalory  Organizations; 
Participants  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Rotating  to  a  Change  in  the  Cut-off 
Time  for  Intraday  Return  of  Prefunding 
Payments 

S^ttember  10, 1997. 

On  May  1, 1997,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-4TX>-97-03)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").>  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  Jime  27. 1997.^  No 
comment  letters  were  received.  For  the 


reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rtile  change. 

L  Description 

The  proposed  rule  change  amends 
PTC's  rules  to  extend  from  11:00  a.m.  to 
1:00  p.m.  the  cut-off  time  for  a 
participant  to  request  that  PTC  return  to 
them  their  prefunding  payments  made 
to  PTC  earlier  that  day.  Under  the  nile 
change,  only  prefunding  payments 
which  are  no  longer  needed  to  support 
transaction  processing  are  eligible  for 
intraday  return. 

PTC  originally  amended  its  rules  in 
August  1996,  to  permit  the  intraday 
return  of  preftmding  payments.^  Before 
the  rule  change,  PTC's  rules  required 
that  preftmding  payments  be  applied  to 
end-of-day  settlement  or  be  made 
available  for  withdrawal  on  the  next 
business  day  or  thereafter. 

On  September  9, 1996,  PTC 
implemented  intraday  return  of 
preftmding  pajrments  as  a  pilot  program 
("Program").  The  prtx:edures 
established  for  the  Program  included, 
among  other  things,*  that  only 

E refunding  payments  received  by  PTC 
stween«:30  a.m.  and  11:00  a.m.  were 
eligible  for  return.  PTC  expected  to 
make  all  returns  between  11:00  a.m.  and 
12:00  p.m.  These  initial  procedtires 
were  incorporated  in  PTC's  Participant 
Operating  Guide. 

When  tne  Commission  approved  the 
Program,  the  Commissicm's  order  noted, 
"Upon  implementation  of  the  Program, 
PTC  plans  to  evaluate  the  initial 
pnx^dures  on  a  quarterly  basis  and  will 
make  changes  based  on  such  procedures 
as  necessary  based  upon  PTC's 
experience  with  the  Program.  PTC  will 
be  required  to  file  with  the  Commissitm 
a  proposed  rule  change  prior  to  any 
change  or  modification  of  the  initial 
procedures."  > 

In  developing  the  Program,  PTC 
expected  that  its  participants  wotild  be 
able  to  determine  their  excess 
prefunding  amoimts  by  11:00  a.m.  in 
order  to  request  a  return  by  that  time. 
After  the  Program's  implementation, 
PTC  monitored  prefunding  payments 


*15U.S.C§78o-3. 


« 17  CFR  200.30-3(aXl2). 
'  15  U.S.C  78«(bKl). 
'  Securities  Exchange  Act  Rele 
(June  23. 1997),  62  FK  34725. 


>  No.  3S7S9 


>  SectiriUes  Exchange  Act  ReleM*  No.  37S15 
(Augiut  2. 1996),  61  FR  41677. 

*  The  Program's  procedures  also  included  the 
following:  (1)  all  prefunding  return  transactions  are 
subject  to  PTC's  standard  credil  checks  (i.e., 
prefunding  payments  may  be  returned  (uily  if  tb* 
participant  will  be  within  its  net  free  equity  and  net 
debil  monitoring  level  requirements  after  the 
prefunding  payments  are  returned);  (20  during  the 
initial  stafe  of  the  pilot  program,  only  80%  of 
qualifying  prefunding  payments  are  eligible  for 
return:  (3)  participants  are  allowed  only  one  request 
per  day;  and  (4)  the  minimum  amount  eligible  tot 
return  is  SIO  million.  The  propoeed  rule  change 
doe*  not  amend  these  procoduna. 

'  Supra  note  3,  at  n.  4. 
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and  observed  that  participants  with 
excess  cash  which  could  be  withdrawn 
by  11:00  a.m.  elected  not  to  do  so.  PTC 
was  advised  by  its  participants  that  1:00 
p.m.  would  be  a  more  appropriate  cut- 
off time  to  request  return  of  prefunding 
payments. 

n.  Oiacmnoii  ^ 

Section  17A(bM3)(Fl  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
PTC  or  for  which  it  is  responsible.  By 
extending  the  time  to  request  return  of 
prefiinding  payments  to  1:00  p.m., 
PTC's  participants  will  be  better  able  to 
determine  whether  prefunding 
payments  on  deposit  with  PTC  will  be 
required  to  support  transactions  at  PTC. 
Furthermore,  PIXH  is  not  changing  the 
Program's  requirement  whereby  PTC 
will  not  return  any  prefiinding 
pajrments  unless  the  requesting 
participant  is  within  its  net  free  equity 
and  net  debit  monitoring  level  controls 
at  the  time  the  request  is  made. 
Therefore,  the  Commission  believes  that 
even  with  the  later  cut-off  time  for 
requesting  return  prefunding  payments 
PTC  should  be  able  to  continue  to 
provide  for  the  intraday  rrtum  ot 
prefunding  payments  while  still 
assuring  the  safeguarding  of  securities 
and  funds  in  its  custody  or  control. 


m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereundw. 

It  is  therefore  ordered,  piirsuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-g7-03)  be,  and  heieby  is, 
approved. 

For  the  Commiscion  by  the  Division  of 
Market  ReguUtion.  pursuant  to  delegated 
authority.^ 

Maisarat  H.  McFariani, 
Deputy  Secntary. 
|FR  Doc  97-24588  Filed  9-16-97;  8:45  am] 
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("Act")  *,  notice  is  herdiy  given  that  on 
August  25, 1997,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  HI  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatmy  Organization's 
Statement  of  the  Terms  of  Sobstance  of 
the  Propoeed  Rule  Change 

The  Phlx  seeks  to  amend  its  fiw 
schedule  pertidning  to  registration  for 
Registered  Representatives  ("RR").  ' 
Below  is  ^e  text  of  the  proposed  rule 
change.  Additions  are  italicized; 
deletions  are  in  bradcets. 


97-411 


34-39044;  FNe  Na  Sn-PMbi- 


Self'Regulalory  Organizations;  Notio* 
of  RHng  and  hnmadlala  Eftactivanass 
of  Propoaad  Rula  ClMnga  by  Itw 
PMIadalphia  Stock  Excttanos.  Inc. 
Relating  to  naylstoaUun  Faaa  for 


September  10. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


PNx  tee  atnKture 


Membership  Dues  or  Foreign  Currency  User  Fees*  

Application  Fee „ 

Initiation  Fee— Members,  Participants  and  Approved  Lessors 

Transfer  Fee 

Trading  Post/Booth 

Floor  Facility  Fees 

Direct  Wire  to  Floor „ 

Telephone  System  Line  Extensions 

Execution  Services^Communicaticn  Charge 

Stock  Execution  Machine  Registration  Fee  (EquHy  Flooi) 

Equity.  Option  or  FCC  Transmission  Charge 

FCO  pricing  tape «..« _. . ..... «.. 

Option  Report  Service: 

cxaminaboivs  Pee    •»..«..»».*........*....m..........»»...«.......... 

TectfDology  Fee 

Registered  Representative  Registration: 


Transfer  ... 


$1000.00  semi-annuaNy. 
200.00. 

isoaoa 
soo.oa 

375.00  quarterty. 

187.50  quarterly. 

60.00  quartefly. 

22.50  monthly/per  extension. 

200.00  monthly. 

300.00  per  unit 

750i)0  monthly. 

600.00. 

6oaoa 

800.00. 

1000.00  monthly. 
100.00  monthly. 

12.00  \%^o.oa^. 

12.00  annual  ($10.00  annuaq. 
12.00910.001. 


*An  exemption  from  foreign  currerx:y  user  fees  is  extended  to  PHLX  members  also  holding  title  to  a  foreign  currerwy  options  participalion. 


•15  U.S.C.  78<»-l(b)(3MF). 
'  17  CFR  200.3O-3(aKl2]. 
>  IS  VS.C.  %  ratdbin)  (19M). 
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"This  fee  is  applicable  to  member/participant  organizations  for  which  the  PHLX  is  the  DEA.  The  toNowing  organizations  an  exempt  (1)  inac- 
tive organizations;  (2)  organizations  operating  from  the  PHLX  trading  floor  which  have  demonstrated  that  at  least  25%  of  ttieir  Inoome  as  re- 
flected on  the  most  recently  submitted  FOClJS  Report  was  derived  from  floor  activities;  (3)  organizations  for  any  month  where  Ihey  Incur  trwte- 
action  or  clearance  fee  ctvarges  directly  by  the  Exchange  or  by  its  registered  subsidiary,  provided  that  tt>e  fees  exceed  the  examinations  fee  tor 
that  month;  and  (4)  organizatiorfs  affiliated  with  an  organization  exempt  from  this  fee  due  to  the  secorxf  or  third  category.  Affixation  includes  m\ 
organization  that  is  a  wttoOy  owned  subsidiary  of,  or  by  urxier  common  control  with,  an  "exempt"  memt>er  or  participant  organization.  An  inactive 
organization  is  one  which  had  no  securities  transaction  revenue,  as  determined  by  semi-annuai  FOCUS  repoi^  as  long  as  the  orgmizalion  con- 
ttnues  to  have  no  such  revenue  each  month. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  fior,  the  Propoeed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1. Purpose 

The  Phlx  proposes  to  increase  its  fees 
for  the  initial,  maintenance  and  transfer 
of  RR  registration  with  the  Exchaitge 
from  $10.00  to  $12.00.  These  fees, 
which  were  adopted  in  1993,^  and 
subsequently  adjusted  in  1995 ,3  were 
intended  to  offset  Exchange  regulatory 
costs  based  on  the  number  of 
registrations  maintained  by  member 
organizations.  The  registration  fees  are 
payable  by  member  organizations  that 
apply  for,  maintain  and  transfer  RR 
registrations.  Specifically,  the  Exchange 
will  increase  the  $10.00  fee  for  all  initiial 
RR  registrants  to  $12.00.  The  $10.00 
annual  maintenance  fee  also  will 
increase  to  $12.00  for  each  RR.  Lastly, 
the  $10.00  fee  for  transfers  of  RR 
registrations  will  increase  to  $12.00. 
This  Increase  will  become  effective 
upon  the  November  1997  billing  for  the 
January  1998  fee,  which  is  conducted 
and  collected  for  the  Exchange  by  the 
National  Association  of  Secinities 
Dealers,  Inc.  ("NASD").  The  $12.00  fees 
apply  to  1998  registrations.  Any  initial 
registration  in  1997  would  continue  to 
be  subject  to  the  $10.00  initial 
registration  fee.  Any  maintenance  and 
transfer  fees  incurred  for  calendar  year 


1997  would  contimie  to  be  subject  to  the 
$10.00  maintenance  or  transfer  fee. 

The  purpose  of  the  proposed  rule 
change  is  to  address  the  increased  costs 
associated  with  maintaining  a  hir  and 
orderly  market  in  Exchange  products 
due  to  grovring  trading  volume  which 
drives  the  need  for  enhanced  automated 
surveillance  in  an  increasingly 
sophisticated  trading  environment  The 
proposed  fee  increase  also  addresses  an 
increase  in  the  number  of  listed 
products  traded  by  the  Exchange  as 
"primary  issues,"  the  number  of  trading 
vehicles  with  new  features,  and  the 
number  of  surveillance  investigations 
conducted,  including  the  resultant 
disciplinary  actions. 

The  Exchange  continues  to  believe 
that  a  strong  regulatory  program  is 
essential  to  an  exchange's  dbility  to 
maintain  a  fait  and  orderly  market  for 
the  investment  community.  Since  the 
adoption  of  the  RR  fises,  the  Exchange 
has  listed  additional  issues  and  new 
products,  triggering  additional 
regulatory  costs.  Most  notably,  the 
general  costs  associated  with  the 
Exchange's  regulatory  program  have 
continued  to  rise.  Inflationary  increases 
have  also  affected  the  cost  of  staffing, 
equipment,  technology  and  other 
continuing  expenses,  which  have  risen 
since  the  last  increase  in  1995. 

2.  Statutory  Basis 

The  proposed  registration  fee  increase 
is  consistent  with  Section '6(b)(4)  of  the 
Act*  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  or 
charges  among  the  Exchange's  members 
and  issuers  and  other  peraons  using  its 
facilities.  The  Exchange  notes  that  the 
implementation  of  such  a  fee  is  similar 
to  other  exchanges,  including  the 
American  Stock  Exchange,  Qiicago 
Board  Options  Exchange,  New  York 
Stock  Exchange,  NASD  and  Pacific 
Exchange. '  l^e  Exchange  believes  that 


*  15  U.S.C  8  78ffbM4)  (1994). 

'  See  e.g..  Securities  Exchange  Act  Rel 


^4o. 


>  Securities  Exchange  Act  Release  No.  32833 
(SeptemtMT  14. 1993).  58  FR  48922  (September  20, 
1993)  [File  No.  SR-Phlx-93-24]. 

'  Sec\irities  Exchange  Act  Release  No.  36348 
(October  6.  1995).  60  FR  53450  (October  13, 1995) 
(File  No.  SR-Phlx-«&-59l. 


36733  (January  17,  1996).  61  FR  1954  (January  24. 
1996)  (File  No.  SR-AMEX-95-551;  Securities 
Exchange  Act  Release  No.  36119  (August  18. 1995), 
60  FR  44372  (August  25.  1995)  (File  No.  SR-CBOE- 
95-31);  Securities  Exchange  Act  Release  No.  35796 
(June  1. 1995),  60  FR  30625  (June  9.  1995)  [File  No. 
SR-NYSE-95-20):  Securities  Exchange  Act  Release 
No.  38112  (January  3,  1997),  62  FR  1350  (January 
9, 1997)  (File  No.  SR-NASD-96-531;  Securities 
Exchange  Act  Release  No.  29954  (November  18, 
1991).  56  FR  59315  (November  25.  1991)  (File  Na 


the  fee  increase  bom  $10.00  to  $12.00 
is  reesonable  in  light  of  increasing 
regulatory  costs  and  the  anticipated 
1998  bu(^etary  costs  since  the  fee  was 
last  adjusted  in  1995. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organizatiott's 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 


m.  Date  of  EfiectiTeneas  of  the 
Propeeed  Rule  Change  and  Timing  for 
Commiaeion  Actioii 

The  foregoing  nde  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore,  ^ 
has  become  effective  on  August  25, 
1997.  pursuant  to  Section  19(bK3)(A)  oi 
the  Act^  and  subparagraph  (e)  of  Rule 
19b-4  thereimder.' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pmsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


SR-PSE-Ol-37):  and  SecurWas  Exchai^  Act 
Release  No.  31425  (November  9. 1992):  57  FR  54371 
(November  17, 1997)  (File  No.  SR-PSE-92-31). 

•  IS  U.S.C.  $  7Ss(bK3)(ANl994). 

'  17  CFR  240.19b-^eXl997). 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-41 
and  should  be  submitted  by  October  8, 
1997. 

For  the  Ckinunission  by  the  Division  of 
hiarket  Regulation,  pursuant  to  delegated 
authority.* 

Mai^garat  H.  McFarlaad, 
Deputy  Secretary. 

(FR  Doc.  97-24590  Filed  9-16-97;  8:45  am) 
MJJNQ  OOM  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

NUMMARY;  Undw  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
(  Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  October  17, 1997.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
docimients  submitted  to  OMB  for 
review  may  be  obtained  bom  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FUfm«R  MFOnMATKM  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3RD  Street,  SW..  5th  Floor, 
Washington.  DC.  20416,  Telephone: 
(202) 205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
AfEairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington.  DC.  20503. 

Title:  SBA  Counseling  Evaluation. 

Fonn  No:  1419. 


•  17  CFR  200.30-3(aXl2)  (1907). 


Frequency:  Annually. 
Description  of  Respondents:  Small 
Business  Clients. 
Annual  Responses:  2.800. 
Annual  Burden:  476. 

Dated:  Septembw  11. 1997. 
JacqwUne  White. 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  97-24645  Filed  9-16-97;  8:45  am) 

IHXMQ  CODE  MBS-01-^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  Na  WTO/D-17] 

WTO  Dispute  SotHenient  Proceeding 
Regarding  Certain  Indonesian 
Msaaures  Affecting  the  Automobile 
Industry 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
-(URAA)  (19  U.S.C.  3537(b)(1)).  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that,  at  the  request  of  the  United 
States,  a  dispute  settiement  panel  has 
been  established  under  the  Agreement 
Establishing  the  World  Trade 
Organization  (WTO),  to  examine  certain 
Indonesian  measures  affecting  the 
automobile  industry.  More  specifically, 
in  this  dispute  the  United  States  alleges 
that  the  Indonesian  measures  in 
question  are  inconsistent  with  several 
WTO  agreements,  including  Articles  1:1, 
111:2,  and  111:7  of  the  General  Agreement 
on  Tarifb  and  Trade  1994  (GATT  1994); 
Article  2  of  the  Agreement  on  Trade- 
related  Investment  Measures  (TRIMs 
Agreements);  Articles  3,  20  and  65  of 
the  Agreement  on  Trade-Related 
Aspects  of  Intellectual  Property  Rights 
(TRIPS  Agreement);  and  Article  28.2  of 
the  Agreement  on  Subsidies  and 
Coimtervailing  Measures  (SCM 
Agreement):  In  addition,  the  United 
States  alleges  that  the  measures  in 
question  constitute  subsidies  that  cause 
"serious  prejudice"  to  the  interests  of 
the  United  States  in  view  of  Articles  6 
and  27  of  the  SCM  Agreement.  USTR 
also  invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
the  dispute. 

DATES:  Although  USTR  mil  accept  any 
comments  received  during  the  course  of 
the  dispute  settiement  proceedings, 
comments  should  be  submitted  on  or 
before  October  3, 1997,  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 


ADDRESSES:  Comments  may  Iw 
submitted  to  Ileana  Falticeni,  Office  of 
Monitoring  and  Enforcement,  Room 
501,  Attn:  Indonesia  Automobile 
Industry  Dispute.  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Hunter,  Assistant  General 
Counsel,  (202)  395-3582.  or  Mary 
Latimer,  Office  of  Asia  &  the  Pacific, 
(202) 395-4755. 

SUPFI^MENTARY  INFORMATKM:  On  June 
12, 1997.  the  United  States  requested 
the  establishment  of  a  WTO  dispute 
settiement  panel  to  examine  whether 
certain  Indonesian  measures  affecting 
the  automobile  industry  are  inconsistent 
with  Indonesia's  obligations  imder 
several  WTO  agreements,  and  whether 
such  measures  constitute  subsidies  that 
cause  serious  prejudice  to  the  interests 
of  the  United  States  under  the  SCM 
Agreement.  Previously,  on  April  17. 
1997  and  May  12, 1997,  Japan  and  the 
European  Communities  (EC), 
respectively,  had  requested  the 
establishment  of  a  panel  regarding  some 
of  the  same  measures,  making  clahns 
that  were  similar  to,  but  narrower  in 
scope  than,  those  made  by  the  United 
States.  On  June  12. 1997,  the  WTO 
Dispute  Settiement  Body  (DSB) 
established  a  panel  to  examine  the 
complaints  of  Japan  and  the  EC.  On  July 
30.  1997,  the  DSB  established  a  panel  to 
examine  the  U.S.  complaint,  and 
decided  to  consolidate  the  U.S.  panel 
with  the  Japan/EC  panel  established 
earlier.  Under  normal  circumstances, 
the  panel,  which  will  bold  its  meetings 
in  Geneva,  Switzerland,  woidd  be 
expected  to  issue  a  report  detailing  its 
findings  and  recommendations  within 
twelve  months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  Qraqilaint 

In  1993,  Indonesia  adopted  a  system 
of  incentives  for  manufecturers  of  motor 
vehicles  and  parts  in  the  form  of  duty 
reductions  on  imports  of  certain 
products  and  tax  reductions  on  the  sale 
of  motor  vehicles.  These  incentives  are 
conditional  on  compliance  with  local 
content  requirements  with  respect  to 
inputs.  In  February,  1996,  Indonesia 
expanded  this  system  of  incentives  to 
provide  additional  tax  and  tariff 
incentives  designed  to  promote  a 
"national  car"  that  was  produced  by  an 
Indonesian  company,  carried  a  unique 
Indonesian  trademark,  and  had  a 
gradually-increasing  percentage  of  local 
content  over  the  ensuing  three  years. 
Indonesia  made  a  modification  to  this 
program  in  June.  1996.  when  it 


permitted  the  "national  car"  to  be 

produced  outside  Indonesia. 
The  USTR  believes  that  these 

measures  are  inconsistent  with  several 

provisions  of  the  WTO  agreements, 

including  the  following: 

— ^The  grant  of  tax  and  tariff  benefits 
under  the  "national  motor  vehicle" 
program  to  finished  cars  imported 
into  Indonesia  bom  a  sole  suppUer  in 
Korea  is  inconsistent  with  Articles  1:1 
and  111:7  of  the  GATT  1994; 

— ^The  grant  of  benefits  tied  to 
percentage  local  content  imder  the 
1993  program  and  the  "national  car" 
program  is  inconsistent  with  Article 
m:4  of  the  GATT  1994  and  Article  2 
of  the  TRIMs  Agreement; 

— ^The  effective  imposition  of  a  lower 
tax  on  dranestic  motor  vehicle  parts 
and  components  than  on  imported 
parts  components  is  inoMisistent  with 
Article  in:2  of  the  GATT  1994; 

— The  grant  of  luxury  tax-free  treatment 
to  "national  motw  vehicle"  that  is  not 
granted  to  imported  finished  vehicles 
b  inconsistwit  with  Article  10:2  of  the 
GATT  1994; 

— The  grant  of  national  car  benefits  only 
to  those  cars  bearing  a  unique 
taidaoesian  trademark  owned  by 
Indooesia  naticmals  discriminates 
against  foieign-owned  trademarks  and 
their  owners  in  a  manner  inconsistent 
with  Articles  3. 30  and  65  of  the 
TRIPS  Agreement; 

— The  adoption  of  the  "natioDal  car 
jnog^am"  in  1996  had  the  efiact  of 
extwiding  the  scope  of  tax-  and  tariff- 
baaed  subsides  in  a  manner 
inconsisteot  with  Article  2S.2  of  the 
SCM  Agreement;  and 

— Hm  grant  of  the  tax  and  tariff  benefits 
detciihed  above  constitute  q>ecific 
subsidies  that  cause  serious  prejudice 
to  the  interests  of  the  United  States 
within  the  meaning  <rf  the  SCM 
Agreement  by  displacing  or  in^ieding 
imports  of  U.S.  motco'  vehicles,  and  6[ 
parts  or  components  thereto,  into  the 
Indonesian  market  and/or  by  creatiiig 
significant  price  and  undercutting, 
price  suppressicn.  price  depression 
and/or  loss  of  sales  fior  U.S.  exporters 
tothatmadwt 


PdUk 


■aqairaaMBts  far 


Interested  perstnu  are  invited  to 
submit  writtoi  comments  conceming 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  perscm 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
infannation  must  certify  that  such 
informatiaD  is  business  confidential  and 
urould  not  customarily  be  released  to 


the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 
Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C 
2155(g)(2)).  If  the  submitter  believes  that 
information  at  advice  may  qualify  as 
such,  the  sulHnitter — 

(1)  must  so  designate  that  information 
or  advice; 

(2)  must  clearly  mart:  the  material  as 
"SUBMriTED  IN  CONFIEffiNCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  eadi  copy;  and 

(3)  is  encouraged  to  provide  a  non- 
confidential summary  of  the 
infannation  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C  3537(e)).  USTR  will 
m»«ntAin  a  file  oa  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room; 
Room  101.  Office  of  the  United  States 
Trade  Refwesentative.  600 17th  Street. 
N.W..  Washington.  DC  20508.  The 
puUic  file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding:  the  submissions,  or  noo- 
oonfidentiial  summaries  of  suhmissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  wrell  as 
the  report  of  the  dispute  settlement 
panel  and,  if  aj^hc^kle,  the  report  of 
the  Aj^Uate  Body.  An  ^nxdntment  to 
review  the  public  file  (Dodut  WTO/D- 
17  ("U.S.-lndoneaia  Autoooobile 
Industry  Dispute")  may  be  made  by 
callii^  Branda  Webb.  (202)  395-6186. 
The  USTR  Reading  RocMn  is  open  to  the 
public  from  9-.30  ajn.  to  12  nom  and  1 
pja.  to  4  pjDD..  Monday  through  Friday. 


AnMoitf  U.S.  Trade  Rapnaentative  far 

Monitoring  and  BafaaiBmant 

(FR  Doc  97-Z4«71  Filwi  9-16-07;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATKM 

OfHoa  of  Ills  SscfslMy 

RapoftS)  FofinsaMl  RscortJkssping 
ns^ulrsiiianlsi  Agancy  InfoiiiMwon 
CoMactlon  Acttrttv  Under  OMB  nautavu 

AQBICT:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 


U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  fior 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Fedval 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  inftHmaticm  was 
published  on  May  29. 1997  (62  FR 
29183-29184). 

DATES:  Comments  must  be  submitted  on 
or  before  October  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C  Winans,  Office  of  Engineering, 
(202)  366-4656,  Federal  Highway 
Administration.  Department  of 
Transpcstation.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m. — 4:15  p.m..  e.t, 
Monday  through  Friday,  except  Federal  . 
holidays. 


r:  In  compliance  with  the 
Paperworic  Reduction  Act  of  1995  (44 


(FHWA) 

Title:  Developing  and  Recording  Costs 
frw  RaUroad  Ad  justmoits. 

OMB  Number.  2125-0521. 

7>pe  of  Bequest:  Reinstatement,  wddi 
change,  of  a  previously  approved 
ooUection  far  wfaidi  approval  has 
soqriied. 

Affected  PiMic:  Raiboed  companies. 

Abetrad:  Under  the  provisions  of  23 
U.S.C  130  and  23  U.S.C  101(^ 
Federal-aid  hi^way  funds  may  be  used 
to  reimburse  State  hi^way  agencies 
Mdien  they  have  paid  for  the  cost  ol 
im^ects  that  eliminate  hazards  at 
niboad/highway  crossings  or  that 
adjust  railroad  facilities  to  anonmmodata 
the  ooDstruction  of  hi^way  projects. 
Section  121  of  Title  23  estaUiahes  the 
general  principle  that  when  Fedeial-aid  , 
highway  funds  are  being  used  to 
reimburse  State  highway  agencies  far 
oonstruction  costs,  Fednal  pajrment 
shall  be  based  on  costs  incurred.  FHWA 
regulation  23  CFR  pari  140,  subpart  I 
requires  that  each  railroad  ctHnpuiy  be 
abls  to  document  its  costs  or  expmamt 
for  adjusting  its  facilities.  Each  railroad 
company  is  required  to  have  a  system  of 
recording  labm,  materials,  supplies  and 
equipment  costs  incurred  wlwn 
undertaking  necessary  railroad  work. 
Tbia  nctad  of  costs  forms  the  basis  far 
payment  by  the  State  highway  sgancy  to 
the  railroad  company  and.  in  turn. 
FHWA  reindiursee  the  State  far  its 
payment  to  the  railroad. 

Estimated  Annual  Burden  Houtb: 
36300. 

Number  <^  Respondatts:  1 15. 
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Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEaiis,  Office  of  Management  and 
Budget.  725-1 7th  Street.  NW., 
Washington.  DC  20503.  Attraition  DOT 
Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  IXZ,  on  September 
10. 1997. 

Viniilrir  M.  Willii 


Clearance  Officer,  United  States  Department 

ofTnuuportatioa. 

[FR  Doc  97-24649  Filed  9-16-97;  8:45  am] 

§■±■10  COOK  4S1«-«S-r 


DEPARTMENT  OF  TRANSPORTATKM 

Federal  AvfeHon  AdmlnMietfon 

AvMkNi  Rutematdng  Advisory 
ConwiHlBe  Meetfng  on  Transport 
Ahpieneend  EnQine  I 


AOENCY:  Federal  Aviation 
AdministratiaD  (FAA),  DOT. 
action:  Nodce  of  Meeting. 


t:  This  notice  annotmces  a 
pubUc  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Qnnmittee 
(ARAC)  to  discuss  airplane  and  engine 
issues. 

DATES:  The  meeting  wUl  be  held  on 
October  2  and  October  3,  1997 
beginning  at  8:00  a.m.  on  October  2. 
Arrange  for  oral  presentations  by 
September  22. 1997. 

ADDRESSES:  The  meeting  will  be  held  at 
General  Aviation  Manufacturers 
Association.  1400  K  Street,  NW,  Suite 
801 .  Washington.  DC 
FOR  FUmCR  MFOraiATION  CONTACT: 
Jackie  Smith.  Office  of  Rulemaking, 
FAA,  800  bidependenoe  Avenue,  SW., 
Washington.  DC  20591.  telephone  (202) 
267-9682. 


TARV  MFORMATION:  Pursuant 
to  secticm  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  S  U.S.C  App.  II),  notice  U  givm  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  October 
2  aod  3. 1997  at  Goieral  Aviation 


Manufacturers  Association,  1400  K 
Street.  NW.  Suite  801.  Washington.  DC 

The  agenda  for  the  meeting  will 
include: 

Thunday,  October  2, 1M7 

•  Opening  Remarks. 

•  FAARep<xt. 

•  Joint  Aviation  Authorities  QAA) 
Report 

•  Yransp<Mt  Canada  Report 

•  Executive  Committee  (EXCOM) 
Report. 

•  Issues  List  and  Tasking  Chart 

•  Action  Item  Reports. 

•  Uncontained  Engine  Failure. 

•  FAA  Icing  Plan. 

•  Flight  Test  Guide  Status  Report. 

•  Flight  Test  Harmonization  Working 
(koup  (HWG)  Report. 

•  Powerplant  Installation  HWG 
Report 

•  Systems  Design  and  Analysis  HWG 
Repent 

Friday.  GctolMr  3, 1907 

•  Electromagnetic  Effscts  HWG 
Report. 

•  Loads  and  D]rnamics  HWG  Report 
and  Vote. 

•  Engine  HWG  Report. 

•  Airworthiness  Assurance  HWG 
Report 

•  Hydrauhc  Test  HWG  Report 

•  Review  Action  Items. 

•  Review  Future  Meeting  Schedule 
and  Set  Next  Meeting. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  September  22, 1997  to 
present  cval  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  elector  for  Transport 
Airplane  and  Engine  Issues  or  by 
providing  copies  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  a  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 

The  Loads  ft  E)ynamics  HWG  is 
requesting  a  vote  to  accept 
recommendation  of  a  notice  of  proposed 
rulemaking  (NPRM)  concerning 
Interaction  of  Systems  an  Structiires. 
Arrangements  may  be  made  to  present 
statements,  request  sign,  oral 
interpretation,  or  listening  devices,  and 
request  a  copy  of  the  NPRM  by 
nontarting  the  person  listed  imder  the 
heading  FOR  FlMmCR  MFORMATION 
CONTACT. 


Issued  in  Washington,  DC,  on  September 
11, 1997. 

Jean  Caedane, 

Acting  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doa  97-24717  Filed  9-16-^97;  8:45  ami 
I  COM  4S1S-1VM 


DEPARTMEKr  OF  TRANSPORTATION 
Surface  Transportation  Board 

ISTB  Dodwl  No.  AB-S2  (Sub-No.  saXfl 


Boston  and  Maine  Coiporatior 
Abandonmsnt  Exemption— in  iiartford 
County,  CT 

Boston  and  Maine  Corporation  (BftM) 
has  filed  a  notice  of  exemption  tmder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  to 
abandon  and  discontinue  service  over 
the  Wethersfield  Secondary  line 
between  milepost  3.0  in  Hartford,  CT, 
and  milepost  7.0  in  Wetherafield,  CT.  a 
distance  of  approximately  4.0  miles,  in 
Hartford  County,  CT.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
06109  and  06067. 

BftM  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  yeere;  (2)  overiiead  traffic  has 
hem  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the' 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  Csvor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(histOTic  reports),  49  CFR  1105.11 
(transmittal  letter],  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
absindonment  shall  be  protected  undor 
Oregon  Short  Line  R.  Co. — 
Abandoiunent — Goshen,  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofEer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  Octobw 
17, 1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
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not  involve  environmental  issues.* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  September 
29,  1997.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  7, 
1997,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Robert  A.  Wimbish,  Esq., 
Rea,  Cross  ft  Auchincloss,  Suite  420, 
1920  N  Street,  N.W.,  Washington,  DC 
20036. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

B&M  has  filed  an  enviroimiental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  September  22, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
mattera  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banldng 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pureuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  B&M  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  folly  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
B&M's  filing  of  a  notice  of 
consiunmation  by  September  17, 1998, 
and  there  are  no  legal  or  regulatory 
barrien  to  consiunmation,  the  authority 
to  abandon  will  automatically  expire. 

Decided:  September  10, 1997. 


'  The  Board  will  grant  a  stay  if  an  infbnnad 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation]  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
•o  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offiar  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  curreBtly  is 
set  at  $900.  See  49  CFR  1002.2(f)(2S). 


By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vmian  A.  WilliaBa, 
Secretary. 
(FR  Doc.  97-24706  Filed  9-16-97;  8:45  am] 

BOJJNQ  CODE  4»tS-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
I8TB  Finance  Docket  Na  334Sq 

Paducah  &  Louisville  Railways 
Trackage  Rights  Exsmptiorv- CSX 
Tranapoftation,  Inc. 

CSX  Transportation,  hic.  (CSXT)  has 
agreed  to  extend  existing  overhead 
trackage  rights  to  Paducah  &  Louisville 
Railway  (P&L) '  from  the  Providence  1 
Mine  located  on  CSXT's  Morganfield 
Branch,  at  or  near  milepost  Nffi  288.8, 
to  the  Diamond  J  Mine  located  at  or  near 
milepost  MB  291.93,  on  the  Morganfield 
Branch,  an  additional  distance  of  3.1 
miles  in  Hopkins  County,  KY. 

The  transaction  was  scheduled  to  be 
constmunated  on  September  9, 1997. 

The  purpose  of  the  trackage  rights  is 
to  allow  PftL  to  handle  movements  of 
coal  from  the  Diamond  J  Mine  to  the 
generating  facilities  of  Louisville  Gas 
and  Electric  Company  at  Kosmosdale 
and  Louisville,  KY,  and  to  handle 
empties  via  the  reverse  route. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  impKMed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  vnll  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33453.  must  be  filed  with 
the  Siuface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Stiwt,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  (1)  J. 
Thomas  Garrett,  Esq.,  Paducah  & 
Louisville  Railway,  1500  Kentucky 
Avenue,  Paducah,  KY  42003,  and  (2) 
Fred  R.  Birkholz,  Esq.,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J-150,  Jacksonville.  FL  32202. 


Decided:  September  9, 1997.  , 

By  the  Board,  David  M.  Konschnik. 

Director,  Office  of  Proceedings. 

VanioB  A.  V^lliams, 

Secretary. 

(FR  Doc.  97-24704  Piled  9-16-97;  8:45  am) 
I  oooc  4eis-0fr^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportatlon  Board 
[8TB  Finance  Oodisl  Na  3346^ 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— IMnoia  A 
Midland  Railroad,  Inc. 

Illinois  &  Midland  Railroad.  Inc.  has 
agreed  to  grant  overhead  trackage  rights 
to  Union  Pacific  Railroad  Company  (UP) 
from  milepost  75.4,  near  Barr,  IL.  to 
milepost  85.1.  near  Springfield,  IL,  a 
distance  of  9.7  miles  in  Menard  anid 
S«mgamon  Counties,  IL. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  September  11, 
1997. 

The  ptupose  of  the  trackage  rights  is 
to  faciUtate  efficient  train  operations  in 
a  continuous  route  to  and  from  Peoria, 
IL.  after  UP  has  abandoned  its  rail  line 
between  Barr  and  Girard,  IL.' 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33454,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 


■  See  Paducah  »  UmisviUe  Railway— TYackage 
Rights — CSX  Transportation.  Inc.,  STB  Finance 
Oodcat  No.  33405  (STB  served  June  11, 1997). 


'  UP  has  filed  an  abandonment  application  in 
Union  Pacific  Railroad  Company — 
Abandonment — Barr-Girard  Line  in  \4enard, 
Sangamon,  and  Macoupin  Counties.  IL,  Dodcet  Na 
AB-33  (Sub-No.  96)  (STB  served  Aug.  12. 1996) 
which  was  related  to.  and  contingent  upon  the 
merger  approved  in  Union  Pacific  Corpomtioa, 
Union  Pacific  Railroad  Company,  and  Misaouri 
Pacific  Railroad  Company—Control  and  Merger— 
Southern  Pacific  Rail  Corporation,  Southern  Pacific 
Transportation  Company,  St.  Louis  Southmettmn 
Railway  Company,  SPCSL  Corp.,  and  The  Dmtvar 
and  Rio  Grande  Western  Railroad,  Finance  IXidcal 
No.  32760  (Decfsion  No.  44)  (STB  served  Aug.  12, 
1996). 
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pleading  must  be  served  on  Joseph  D. 
Anthofer.  Esq.,  1416  £)odge  Street,  #830, 
Omaha.  NE  68179. 


DKidsd:  Septraiber  9. 1M7. 


By  the  Boud.  OMa  M.  KoDkdmil^  I 
Director.  Office  of  Proceedings. 

VanMA.WUIiaM. 

SecraMiy. 

(FR  Doc  97-24705  Filed  »-l&-97;  8:45  am) 
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Corrections 


Federall 

VoL  62,  No.  180 

Wednesday.  September  17.  1997 


This  section  oi  the  FEDERAL  REGISTER 
cortakm  adtorial  corrections  o(  previousty 
pubNshed  Presidential,  Rule,  Proposed  Rule, 
arx)  Notice  documents.  These  corrections  are 
prepared  by  the  Office  o(  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eteewtwre  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMmiSTRATION 

NATIONAL  AERONAUTICS  AND      • 
SPACE  ADMINISTRATION 

48  CFR  Parts  9  and  19 

IFAC  97-01;  FAR  Caaa  96-002;  llam  oq 

nM  900^-AH66 

FMaral  AoquisMon  RagutaUon; 
Cartincallon  of  Comprtancy 

Comction 

In  rule  document  97-21494  beginning 
on  page  44819  in  the  issue  of  Friday, 


Augtist  22. 1997  make  the  foUotdUg 
correction: 

9.103    [CorredMq 

On  page  44819.  in  the  third  column, 
under  9.103,  in  paragraph  (b),  in  the 
fifth  line,  "Responsibil"  should  read 
"Responsibility". 
i  COM  isa»«i-o 


FEDERAL  RESERVE  SYSTEM 

Sunshlna  Act  Meeting 

Coirecfion 

In  notice  document  97-24011 
appearing  on  page  47507  in  the  issue  of 
Tuesday.  September  9. 1997  make  the 
following  correction: 

On  page  47507,  in  the  first  column, 
under  TIME  AND  DATE,  in  the  second 
line.  "September  25, 1997"  should  read 
"September  15, 1997". 
loooe  it«fr«M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Canters  for 
Pravantion 


convoi  ana 


Draft  Documant:  Reporting  of 
Pregnancy  Sucoaaa  Ralaa  From 
Aaaialad  Raproducttva  Technology 
Programs;  Notice  of  Comment  Period 

Cormctioji 

In  notice  documoit  97-22611 
beginning  on  page  45259,  in  the  issue  of 
Tuesday,  August  26, 1997,  make  the 
following  corrections: 

1.  On  page  45260.  in  the  second 
column,  in  the  B.  External  Validation  of 
Clinc  Data  section,  in  the  fourth  line, 
"oocyte"  should  read  "oocyte". 

2.  On  page  45261,  in  the  third 
column,  in  the  sixth  paragraph,  in  the 
first  line.  "Frees"  should  read  "Fresh**. 

■aiMQCOOE  18S»«1-0 


Wednesday 
September  17,  1997 


Part  II 

Department  of 
Education 

34  CFR  Parts  300,  301,  and  303 

IDEA  Amendments  of  1997;  Proposed 
Rula 
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DEPARTMEMT  OF  EDUCATION 
34  CFR  Parts  300,  301.  and  303 
IDEA  Amendments  of  1997 

agency:  Department  of  Education. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Secretary  announces  a 
series  of  seven  public  meetings  to  obtain 
public  comment  on  the  anticipated 
Notice  of  Proposed  Rule  Making 
(NPRM)  for  34  CFR  Parts  300.  301.  and 
303  to  implement  the  statutory 
requirements  of  the  Individuals  with 
Disabilities  Education  Act  Amendments 
of  1997  (IDEA  Amendments  of  1997). 
Pub.  L.  105-17.  In  the  alternative, 
should  the  NPRM  not  be  published  by 
the  time  a  meeting  or  meetings  are  held, 
the  Secretary  will  use  the  meeting  or 
meetings  as  an  opportunity  to  receive 
public  comment  on  how  to  regulate  to 
implement  the  statutory  provisions  of 
IDEA  Amendments  of  1997. 
DATES:  See  Supplementary  Information 
section  for  meeting  dates. 
ADDRESSES:  See  Supplementary 
Information  section  for  meeting 
addresses. 

FOR  FURTHER  INFORMATKM  CONTACT: 
For  information  regarding  the  statutory 
requirements  of  IDEA  Amendments  of 
1997,  call  JoLeta  Reynolds  or  Thomas 
Irvin  at  202-205-5507.  Persons  wishing 
to  obtain  additional  information 
regarding  the  regional  meetings  should 
call  Laura  Black  Price  at  202-205-6969 
(voice)  or  202-205-5467  (TDD). 
Individuals  who  use  a 
telecommimication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a.m.  and  8  p.m.  Eastern  time. 
Monday  through  Friday. 

Individuals  who  cannot  attend  the 
meetings  are  invited  to  send  written 
comments.  Comments  on  the  NPRM 
should  be  directed  to  Thomas  Irvin. 
Office  of  Special  Education  and 
Rehabilitative  Services,  U.S.  Department 
of  Education,  Room  4607,  MES 
Building.  330  C  Street.  SW,  Washington, 
IX;  20202,  or  fax  your  comments  to  202- 
260-0416.  Comments  should 
specifically  reference  the  section  or 
sections  of  the  NPRM  being  referred  to 
and  must  be  received  not  later  than  90 
days  after  the  publication  of  the  NPRM 
in  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  The 
Department  anticipates  in  the  near 
future  publishing  a  Notice  of  Proposed 
Rule  Making  (NPRM)  for  34  CFR  Parts 
300,  301,  and  303  to  implement  changes 
■occasioned  by  the  IDEA  Amendments 
1997.  The  purpose  of  the  meetings  is  to 


take  public  comment  on  the  NPRM.  if  it 
has  t>een  published  by  the  date  of  the 
meeting  or  meetings,  or,  if  the  NPRM 
has  not  been  published  by  that  meeting 
date,  to  receive  public  comment  on  how 
to  regulate  to  implement  the  statutory 
provisions  of  IDEA  Amendments  of 
1997.  This  effort  is  part  of  a  broader 
initiative  to  provide  opportunities  for 
full  and  open  input  from  the  various 
constituencies  interested  in  the 
programs  administered  by  the  Office  of 
Special  Education  and  Rehabilitative 
Services  (OSERS). 

Regional  Meetings 

Individuals  who  wish  to  make  a 
statement  at  any  of  the  regional 
meetings  are  encouraged  to  do  so.  Time 
allotted  for  each  individual  to  testify 
will  be  limited  and  will  depend  on  the 
number  of  speakers  wishing  to  testify  at 
each  session.  It  is  likely  that  each 
participant  choosing  to  comment  will  be 
limited  to  four  minutes.  Persons 
interested  in  making  oral  public 
comment  will  be  able  to  sign-up  to  make 
a  statement  on  the  day  of  the  regional 
meeting  at  the  Department's  public 
meeting  on-site  registration  desk  on  a 
first-come-first-served  basis.  If  no  time 
slots  remain,  then  the  Department  will 
reserve  a  limited  amount  of  additional 
time  at  the  end  of  each  hearing  to 
accommodate  those  individuals.  (Every 
effort  will  be  made  to  have  ample  time 
to  hear  all  individuals  who  wish  to 
make  a  statement.) 

Any  individual  who  will  need 
accommodations  for  a  disability  in  order 
to  participate  in  a  regional  meeting  (e.g., 
interpreting  services,  assistive  listening 
devices,  materials  in  alternate  format) 
should  notify  Laura  Black  Price  at  202- 
205-8969  (voice)  205-5465  (TDD),  or 
202-260-0416  (fax)  by  no  later  than  14 
days  prior  to  the  meeting  the  individual 
will  attend.  We  will  attempt  to  meet 
requests  received  after  this  date,  but 
cannot  guarantee  availability  of  the 
requested  accommodation.  All  regional 
meeting  sites  are  accessible  to 
individuals  with  disabilities. 

The  dates  and  location  of  the  seven 
regional  meeting  ap{>ear  below.  The  U.S. 
Department  of  Education  is  announcing 
these  public  meetings  in  advance  of  the 
publication  of  the  NPRM  so  as  to  allow 
interested  parties  sufficient  time  to 
schedule  travel  and  accommodations,  as 
necessary.  The  Department  has  made 
arrfingements  for  a  limited  number  of 
rooms  at  a  special  government  per  diem 
room  rate  that  participants  may  reserve 
at  their  own  expense.  All  costs  for  these 
rooms  will  be  the  participant's  own.  To 
reserve  a  room  at  these  rates  you  must 
inform  the  hotel  that  you  are  attending 
the  regional  meeting  of  the  U.S. 


Department  of  Education  and  make 
reservations  prior  to  the  reservation 
expiration  date  indicated  below.  When 
making  reservations,  individuals  must 
indicate  the  need  for  any  special 
accommodations. 

Individuals  fit>m  OSERS  and  other 
offices  of  the  Department  of  Education 
will  be  available  at  the  meetings  to 
receive  public  comment  on  the  NPRM. 
if  it  has  been  published  by  the  date  of 
the  meeting,  or  if  the  NPRM  has  not 
been  published  by  the  date  of  the 
meeting,  to  receive  public  comment  on 
how  to  regulate  to  implement  the 
statutory  requirements.  Participants  are 
particularly  encouraged  to  express  their 
support  for  or  raise  concerns  about 
specific  sections  of  the  proposed 
regulations  and,  if  possible,  to  provide 
recommendations  for  specific  regulatory 
language.  A  copy  of  the  IDEA 
Amendments  of  1997  is  available  on  the 
world  wide  web  at  (www.ed.gov/ 
offices/OSERS/OSEP/). 

Dates,  Time,  and  Location  of  Meetings: 

Boston: 
Thursday.  October  23. 1997.  2:00  pm- 

7:00  pm. 
Logan  Ramada  Hotel 
75  Service  Road 
Logan  International  Airport 
Boston.  MA  02128 
Reservations:  Call  toll-free  1-800- 

272-6232  or  617-569-9300.  Cut-off 

date  for  discounted  room  rate: 

October  1. 
Atlanta: 
Monday,  October  27. 1997,  2:00  pm- 

7:00  pm. 
Radisson  Hotel  Atlanta 
165  Courtland  &  International  Blvd. 
Atlanta.  GA  30303 
Reservations:  Call  toll-free  1-800- 

833-8624  or  404-659-6500.  Cut-off 

date  for  discounted  room  rate: 

September  26. 
Dallas: 
Tuesday.  October  28. 1997,  2:00  pm- 

7:00  pm. 
Radisson  Hotel  Dallas 
1893  West  Mockingbird  Lane 
Dallas,  TX  75235 
Reservations:  Call  toll-free  1-888- 

588-9846  or  214-634-8850.  Cut-off 

date  for  discounted  room  rate: 

October  13. 
Washington: 
Tuesday,  November  4. 1997, 1:00  pm- 

5:00  pm. 
(No  hotel  rooms  have  been  reserved 

for  this  regional  meeting) 

Government  Services 

Administration  (GSA)  Building. 

Auditorium,  first  floor,  7th  &  D 

Streets,  SW  (Use  main  entrance  off 

D  Street)  Washington,  DC  20407 
Contact  Laura  Black  Price  at  202-205- 
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8969  (voice),  205-5465  (TDD),  or 
202-260-0416  (fax)  by  Friday,- 
October  31  to  place  your  name  on 
the  list  of  attendees  for  entrance 
into  the  building. 
Denver- 
Tuesday,  November  18, 1997,  2:00 

pm-7:00  pm. 
Four  Points  Hotel 
3535  Quebec  Street 
Denver,  CO  80207 
Reservations:  Call  toll-free  1-800- 
328-2268  or  303-333-7711.  Cut-off 
date  for  discounted  room  rate: 


October  26. 
San  Francisco: 
Friday,  November  24. 1997,  2:00  pm- 

7:00  pm. 
Holiday  Inn  Select/Chinatown 
750  Kearny  Street 
San  Francisco,  CA  84108 
415-433-6600 
Reservations:  Call  toll-free  1-800- 

243-1135  or  415-433-6600.  Cut-off 

date  for  discounted  room  rate: 

October  16. 
Chicago: 
Monday,  November  24. 1997  2:00 

pm-7:00  pm. 


Sheraton  North  Shore 

933  Skokie  Boulevard 

Northbrook,  IL  60062 

Reservations:  Call  toll-free  1-800- 
535-9131  or  847-498-6500.  Cut-off 
date  for  discounted  room  rate: 
November  3. 

Dated:  September  12. 1997. 
Howard  R.  Moms, 

Acting  Assistant  Secretaiyfor  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  97-24703  FUed  9-16-97;  S:45  ami 
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Prodamatum  7019  a£  September  12,  1997 
National  Week  of  Food  Recovery,  1997 


By  tibe  President  of  the  United  States  i^  America 

A  Proclamation  « 

The  American  people  are  blessed  with  rich  natural  resources  and  an  agricul- 
tural sector  that  is  the  most  efficient  and  productive  in  the  world.  It  is 
a  tragic  reality,  however,  that  in  this  land  of  plenty,  many  of  our  fellow 
Americans  still  go  hungry  each  day.  This  statistic  becomes  even  more  heart- 
breaking when  we  realize  that  about  27  percent  of  the  estimated  356  billion 
pounds  of  food  that  America  produces  each  year  goes  to  waste  at  the 
retail,  wholesale,  and  consumer  levels. 

Most  of  this  loss  occurs  in  the  commercial  food  chain,  as  food  travels 
from  farms  to  wholesale  markets,  manufacturers,  supermarkets,  company 
cafeterias,  and  restaurants,  and  much  of  it  is  recoverable.  Whether  it  be 
day-old  bread  at  a  bakery  or  an  extra  pan  of  lasagna  not  served  by  a 
restaurant  or  cafeteria,  a  significant  amount  of  this  food  is  perfectly  edible 
and  wholesome.  Throwing  away  such  food  is  an  intolerable  loss,  because 
it  both  denies  hungry  Americans  a  vital  source  of  nourishment  and  wastes 
precious  resources.  Municipalities  across  the  country  currently  spend  about 
$1  billion  a  year  in  tax  dollars  to  dispose  of  excess  food. 

There  is  a  growing  national  movement  to  recover  this  food  and  distribute 
it  to  Americans  in  need.  This  movement,  led  by  nonprofit  groups  and 
energized  by  new  efforts  at  the  Department  of  Agriculture,  is  making  a 
noticeable  difference  in  the  amount  of  edible  excess  food  that  is  finding 
its  way  to  hungry  people  rather  than  ending  up  in  dmnpsters. 

Every  sector  of  our  society — from  individuals  to  large  institutions— can  do 
more  to  glean  and  recover  excess  food.  Every  person  can  have  an  impact 
Individuals  can  donate  canned  and  boxed  goods  to  food  drives;  they  can 
give  their  time  and  money  to  food  recovery  organizations;  they  can  even 
encourage  the  places  where  they  work — and  the  businesses  they  patronize — 
to  get  involved  in  this  movement 

Food  recovery  efforts  will  never  replace  a  strong  Federal  safety  net  thnt 
includes  such  critical  programs  as  the  Food  Stamp  Program;  the  Special 
Supplemental  Nutrition  Program  for  Women,  Infajits  and  Children;  the  Na- 
tional School  Limch  and  School  Breakfast  Programs;  and  nutrition  education 
efforts.  However,  extra  food,  provided  through  food  recovery,  can  serve 
as  a  vital  supplement  to  the  diets  of  millions  of  Americans  in  need. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  Stetes 
of  America,  do  hereby  proclaim  September  14  through  September  20,  1997, 
as  National  Week  of  Food  Recovery,  to  be  held  in  conjimction  with  the 
National  Summit  on  Food  Recovery.  I  call  on  all  Americans  to  observe 
this  week  by  actively  participating  in  and  supporting  efforts  to  recover 
food  for  distribution  to  hungry  Americans. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


[FR  Doc  97-24902 
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Proclamation  7020  of  September  12,  1997 

National  Hispanic  Heritage  Month,  1997 


By  the  President  of  the  United  States  of  America 
A  ProclamatioB 

Throughout  our  history.  America's  promise  of  individual  freedom  and  oppor- 
tunity has  drawn  millions  upon  millions  of  immigrants  from  across  the 
globe.  As  these  newcomers  arrived,  they  gradually  wove  their  own  traditions 
into  the  tapestry  of  our  Nation's  culture  and  society.  The  world's  economy 
is  becoming  ever  more  interdependent  and  competitive,  and  these  changes 
and  others  brought  on  by  the  revolution  in  communication  technologies 
are  lowering  many  of  the  old  barriers  to  economic,  cultural,  and  intellectual 
exchange  among  nations.  In  this  new  global  community,  we  benefit  greatly 
fitjm  the  contributions  that  Hispanic  Americans  bring  to  our  economy  and 
our  society. 

As  the  youngest  and  fastest-growing  segment  of  our  population,  Hispanic 
Americans  are  an  increasingly  vital  part  of  our  economy.  In  the  first  3 
years  of  our  Administration,  more  than  220.000  Hispanic-American-owned 
businesses  were  created,  and  in  recent  years  the  number  of  companies 
owned  by  Hispanic  women,  in  particular,  has  grown  at  three  times  the 
overall  rate  of  business  growth.  Our  citizens  with  roots  in  South  and  Central 
America,  the  Caribbean,  and  Spain  have  inherited  an  entreprenevuial  spirit 
and  an  intense  woric  ethic  that  have  helped  energize  the  strongest  American 
economy  in  a  generation.  The  new  head  of  the  Small  Business  Administra- 
tion, Aide  Alvarez,  is  a  symbol  of  that  spirit  and  its  importance  to  America. 
Along  with  Secretary  of  Energy  Federico  Pena,  Under  Secretary  of  Agriculture 
I.  Miley  Gonzales,  and  Ambassador  Bill  Richardson,  the  United  States  Rep- 
resentative to  the  United  Nations.  Administrator  Alvarez  reflects  my  Adminis- 
tration's continuing  commitment  to  bring  highly  qualified  Hispanic  Ameri- 
cans into  the  highest  levels  of  Government 

Our  Hispanic  citizens  also  are  vital  to  America's  success  in  expanding 
trade  and  developing  closer  ties  with  nations  throughout  the  Western  Hemi- 
sphere. Sharing  a  rich  cultural  and  linguistic  heritage  with  Hispanic  Ameri- 
cans, these  nations  are  ah«ady  among  our  closest  trading  partners,  and 
we  hope  to  further  expand  our  relationships  with  them  at  the  Summit 
of  the  Americas  next  March. 

The  contributions  of  Hispanic  Americans  to  the  life  of  our  Nation  are  much 
more  than  economic.  Their  strong  conunitment  to  family,  community,  and 
coimtry  sets  a  shining  example  for  all  our  people.  Generations  of  Hispanic 
Americans  have  served  and  sacrificed  in  America's  Armed  Forces  to  defend 
liberty  and  advance  democracy  throughout  the  world.  And  Hispanic  culture 
continues  to  deeply  enrich  our  social,  intellectual,  and  artistic  life. 

To  meet  the  challenges  of  the  21st  century,  we  must  create  a  society  that 
offers  opportunity  to  all  Americans,  requires  responsibility  from  all  Ameri- 
cans, and  nurtures  a  community  of  all  Americans.  Hispanic  Americans 
throughout  our  country  are  working  to  build  such  a  society.  To  honor 
them  for  their  dedication  to  this  endeavor  and  for  their  many  contributions 
to  our  Nation  and  our  culture,  the  Congress,  by  Public  Law  100-402.  has 
authorized  and  requested  the  President  to  issue  annually  a  proclamation 
designating  September  15  through  October  15  as  "National  Hispanic  Heritage 
Month." 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  15  through  October  15,  1997, 
as  National  Hispanic  Heritage  Month.  I  call  upon  all  government  officials, 
educators,  and  the  people  of  the  United  States  to  honor  this  observance 
with  appropriate  programs,  ceremonies,  and  activities,  and  I  encourage  all 
Americans  to  rededicate  themselves  to  the  pursuit  of  equality. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hvmdred 
and  twenty-second. 
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Praclamatioii  7021  ot  September  15,  1997 

50th  Anniversary  of  the  National  Security  Act  of  1947 


By  the  President  of  the  United  States  of  America 

A  Proclamatien 

The  United  States  emerged  fix>m  the  crucible  of  Worid  War  U  to  face  a 
political  and  military  landscape  changed  forever  by  the  events  of  that  conflict 
The  Soviet  Union,  a  vital  ally  during  the  war,  was  fast  becoming  an  actively 
hostile  and  dangerous  opponent  And,  as  the  most  economically  and  mili- 
tarily powerful  nation  on  earth,  the  United  States  bore  the  awesome  respon- 
sibility of  preventing  the  onset  of  another  and  even  more  destructive  world 
war. 

Recognizing  these  harsh  new  realities,  and  wise  in  the  hard  lessons  of 
recent  history,  President  Truman  and  America's  other  civilian  and  military 
leaders  determined  to  create  the  structures  and  programs  that  would  guaran- 
tee our  national  security  and  promote  lasting  world  peace.  The  result  of 
their  efforts  was  the  National  Security  Act  of  1947.  This  single  historic 
piece  of  legislation  created  four  extraordinary  institutions  that  continue  to 
serve  America  sup>erbly  a  half-century  later  the  Department  of  Defense, 
the  United  States  Air  Force,  the  Central  Intelligence  Agency,  and  the  National 
Security  Council. 

The  complex  task  of  coordinating  the  operations  of  ground,  sea.  and  air 
forces  during  World  War  D  demonstrated  the  need  for  unified  direction 
of  America's  Armed  Forces  in  the  postwar  wcH-ld.  The  National  Security 
Act  answered  that  need  by  establishing  the  Department  of  Defense.  Under 
the  civilian  control  of  the  Secretary  of  Defense,  and  fortified  by  the  collective 
experience,  knowledge,  and  strategic  guidance  of  the  Joint  Chiefa  of  Staff, 
the  three  military  departments  within  Ae  Department  of  Defense— the  Army, 
Navy,  and  Air  Force— began  to  work  together  as  a  powerful  team  to  integrate 
the  operation  and  administration  of  all  our  Nation's  Armed  Forces. 

Today,  the  Department  of  Defense  has  realized  in  large  measure  the  objectives 
stated  in  the  National  Security  Act.  The  Armed  Forces  and  the  unified 
commands  have  achieved  a  remarkable  degree  of  integration  in  organization 
and  operations  and  remain  the  best-trained,  best-equipped,  and  best-prepared 
fighting  force  in  the  world.  Our  men  and  women  in  uniform  stand  ready 
to  preserve  America's  freedom  and  protect  our  national  interests  whenever 
and  wherever  they  are  threatened. 

The  Second  World  War  also  proved  the  critical  importance  of  air  power 
to  the  defense  of  our  Nation.  With  the  creation  of  the  United  States  Air 
Force  as  an  inde(>endent  armed  service  within  the  Department  of  Defense, 
the  National  Security  Act  helped  to  ensure  America's  mastery  of  the  skies. 
In  the  subsequent  50  years,  the  coinage  and  dedication  of  the  men  and 
women  of  the  United  States  Air  Force  have  been  a  constant  source  of 
pride  and  reassurance  to  the  American  people. 

With  equal  devotion,  the  men  and  women  of  the  Central  Intelligence  Agency 
have  enabled  America  to  meet  the  challenges  of  global  leadership  for  the 
past  half-century.  Providing  ten  Presidents  and  their  administrations  with 
the  strategic  intelligence  to  make  informed  decisions  vital  to  the  security 
of  our  Nation,  these  dedicated  public  servants  helped  America  to  fight 
and  win  the  Cold  War.  Today,  in  a  world  no  longer  burdened  by  superpower 
confrontation,  they  remain  vigilant  in  the  face  of  more  diffuse  and  complex 
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dangers:  from  aggression  by  rogue  states  and  terrorism  to  the  spread  of 
weapons  of  mass  destruction  and  international  orug  trafficking. 

In  creating  the  National  Security  Council,  the  National  Security  Act  of 
1947  provided  the  President  with  an  invaluable  forum  for  the  consideration 
and  coordination  of  domestic,  foreign,  and  military  policies  related  to  Ameri- 
ca's security.  Supporting  the  President,  his  Cabinet,  and  his  other  close 
advisors  with  sound  judgment,  analysis,  and  advice,  the  men  and  women 
of  the  National  Security  Council  can  reflect  with  pride  on  five  decades 
of  unparalleled  service  to  oiu  Nation.  Through  the  East-West  confivntations 
of  the  Cold  War  to  the  threshold  of  the  21st  century,  the  National  Security 
Coimcil  has  played  a  vital  role  in  protecting  our  Nation's  security  and 
in  preparing  us  for  the  challenges  of  the  futiire. 

As  we  observe  the  50th  anniversary  of  the  National  Security  Act  of  1947, 
we  pay  tribute  to  the  vision  and  determination  of  a  generation  of  American 
civilian  and  military  leaders.  Working  together,  they  established  the  remark- 
able institutions  we  celebrate  this  weel;  institutions  that  have  helped  to 
secure  the  peace  and  prosperity  that  America  enjoys  today.  The  success 
of  their  efforts  and  of  the  historic  legislation  enacted  half  a  centiuy  ago 
is  reflected  in  an  outstanding  record  of  achievement:  nuclear  war  averted, 
the  Cold  War  won.  and  the  nations  of  the  world  turning  to  democracy 
and  free  markets. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  14  through  September  20,  1997, 
as  a  time  to  commemorate  the  50th  Anniversary  of  the  National  Security 
Act  of  1947.  I  call  upon  all  Americans  to  observe  this  anniversary  with 
appropriate  programs  and  activities  celebrating  the  accomplishments  of  this 
legislation  and  honoring  the  service  and  sacrifice  of  the  thousands  of  dedi- 
cated Americans  who  have  strived  to  carry  out  its  mandate  for  the  past 
five  decades. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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REMNDERS 

The  Jtems  in  this  Hst  were 
edtoriaMy  oompiiecl  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  1st  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  SEPTEMBER  17, 
1997 

AGRICULTURE 
DEPARTMENT 
Agrtculturai  MtarfsMing 

Servtca 

Readies  grown  In — 
Georgia;  publshed  8-18-97 

AGRICULTURE 
DEPARTMENT 


li 

Exportation  ami  Importation  o( 


Afeican  swine  fever  (isease 
status  change- 
Italy,  except  SardMa; 
put3lished  9-2-97 

CONSUMER  PROOUCT 
SAFETY  COMMIPtnON 

Privacy  Act;  Implementalion; 
pubished  9-17-97 

FEDERAL 

COMMUNICATIONS 

COMMITOICN 

Communications  equipment: 
Radn  frequency  devices- 
Personal  computors  and 
pei^wnilB;  digital 
devices  equipment 
authorization; 
declaration  of  conformity 
procedure  clarification 
and  imprDvement; 
pubfihed  8-4-97 
Peraonal  computers  and 
peripherals;  equipment 
autnrization  procedures 
tor  digital  devices; 
effective  dale  delay; 
putJished  6-19-97 

GOVERNMENT  ETHKS 

OFFICE 

Government  ettiics: 
Superseded  references  to 
former  honorarium  tan 
removed  and  other 
technical  amendments; 
published  9-17-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Admintetiallon 
Medtoare  arxl  meduaid 
programs: 
Provider  agreement  arxJ 

supplier  participalion; 

effective  dates;  published 

8-18-97 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforoament  Offica 
Permanent  program  and 

afaandoried  mine  land 

reclamation  plan 

submissions: 

Virginia;  published  9-17-97 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Ora«A)ridge  operations: 
Mtohigwi;  published  8-18-97 

TRANSPORTATION 
DEPARTMENT 
Fadatal  AviaMon 
waiMmauaiMNi 

Airworthiness  dkectives: 
Boeing;  published  9-2-87 
British  Aeroepace;  pubished 
9-2-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

AgrtcuMural  MartoUng 

Sarwioa 

Cherries  (tart)  grown  ir>— 
Mtohigan  et  aL;  comments 
due  by  9-2447;  pubished 
855-97 

Kiwifruit  grown  In — 
Caifomia;  comments  due  ttjf 
9-2S-97;  published  8-26- 
97 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida;  comments 
due  by  9-22-97;  published 
9-12-97 

Pears  (BarHett)  grown  in 
Oregon  et  al.;  commerits 
due  by  9-24-97;  pubished 
8-2S-97 

AGRICULTURE 
DEPARTMENT 
Fadaral  Crop  Inauranca 


Crop  insurance  reguialions: 
Stonefriit;  comments  due  t)y 
9-22-97;  pubished  7-22- 
97 

COMMERCE  DEPARTMENT 
NaOonal  Oceanic  and 
AtiiKupharlc  Adntlnlali  alluii 
Fishery  conservation  and 


West  Coast  States  and 
Western  Pacific 
fisheries — 
Sablefish;  comments  due 

by  9-22-97;  pubished 

9-547 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk:al 

program  of  uniformed 

services  (CHAMPUS): 


Active  duty  dependents 
dental  plan;  extension  to 
overseas  areas; 
comments  due  by  9-23- 
97;  pubiihad  7-25-97 
Vietnam.  Democratic  Repubic 

(North  Vietnam); 

compensation  of  fonner 

Incarcerated  operatives; 

comments  due  by  9-2347; 

pubished  7-25-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHutanIs,  hazardous; 
national  emission  starvlards: 
Synthetic  ViVorganic 
chemical  manufacturing 
industry  and  ottwr 
processes  subject  to 
equipmenl  leaks 
negotiated  regiiation 
Correction;  comments  due 
by  9-22-97;  pubished 
8-22-97 

Synthetic  V2Vorganic 
c  hemic  ol  manufacturing 
industry;  ctiemical 
production  processes  1st; 
auuRnns  arn  aSNWona; 
oommerto  due  by  9-22- 
97;  pubished  8-22-97 
Air  polution  control;  new 
motor  vehides  and  engines: 
National  low  emission 
vehicle  program;  voluntary 
standards;  State 
commitments;  comments 
due  by  9-22-97;  published 
8-22-97 

Airpoiubon;  standards  of 
performance  for  new 
stationary  souces: 
Municipal  waste 
combustors— 
Standards  and  emission 
guidelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emission 
guideines;  comments 
due  by  9-24-97; 
pubished  8-25-97 
Standards  and  emission 
guideirws;  comments 
due  by  9-24-97; 
published  8-2547 

Standards  and  emission 
guidolmos;  comments 
due  by  9-2447; 
published  8-2547 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
sutwiittal^ 

Voiatie  organic 
compounds  definition; 
metfryl  acetate 
exclusion;  comments 
due  by  9-24-97; 
published  8-25-97 
Air  quality  implementation 
plarts;  approval  and 


promulgation;  various 


CaWomia;  comments  due  by 

»«447;  pubished  8-25- 

97 
Ofiio;  comments  due  t>y  9- 

2447;  pubished  8-2547 
Pennsylvania;  comments 

due  by  9-22-97;  pubished 

8-2147 
Air  qually  implementation 
plana;  VAVapproval  and 
promulgation;  various 
Stales:  air  quality  planning 


Indfena;  oommenls  due  t>y 
9-2547;  pubished  8^6- 
97 
Clean  Water  Act 
Ptiarmaceutical 
manufacturing^ 
Effluent  KmHalions 
guideines,  pretreatmant 
starvlards,  arxl  new 
source  performance 
standards;  commerce 
due  by  9-2247; 
pubished  8-8-97 
Soid  waste: 
Hazardous  waste 
combustors,  etc.; 
maximum  acMevable 
control  technologies 
performance  starxlards; 
comments  due  by  9-24- 
97;  pubished  9-9-97 
Superfund  program: 
National  oil  and  hazardous 

plan— 

National  priorities  list 
update;  comments  due 
by  9-2247;  pubished 
8-2247 
Water  polubon  control: 
Water  quaity  standards— 

Caifomia;  priority  toxic 
poiutants;  numeric 
criteria;  comments  due 
by  9-2647;  pubished 
8-547 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Access  charges — 
Subacr1t)er  line  charges, 
etc.;  price  cap  rules; 
primary  lines  definition; 
comments  due  by  9-25- 
97;  published  9-1247 
Communications  equipment: 
Radto  frequency  devices— 
Unicensad  services 
operation;  spectrum 
etiquette;  use  of  59-64 
GHz  barxl;  comments 
due  by  9-2647; 
pubished  8-2747 
Radto  broadcasting: 
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Pole  attachments:  comments 

due  by  9-26-97;  pubished 

8-1847 
Radto  stations; -table  of 
assignments: 
Missouri;  comments  due  by 

9-22-97;  published  8-647 
Wisconsin;  comments  due 

by  9-2247:  pubished  8-6- 

97 

Television  broadcasting:  . 
Cable  television  systems — 
Telecommunications 
services  inside  wiring; 
cable  home  wiring 
deposition;  comments 
due  by  9-26-97; 
pubished  9-3-97 
Television  stations:  tabto  of 
assignments: 

CdMomia;  comments  due  by 
9^47:  pubished  8«47 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Infomiation  Act; 

implementation 

Federal  Open  Martcel 
Committee:  information 
avaiabiity;  comments  due 
by  9-2547;  pubished  8- 
2647 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
ChHdran  and  FawlHea 
AUiiiliil all  allow 
Child  care  and  development 
fund:  comments  due  by  9- 
2247;  published  7-2347 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adnilnlstrailon 
Food  for  human  consumption: 
Food  labelng— 
Dietary  sugar  alcohols 
and  dental  caries; 
heallh  cWms; 
commaiits  due  by  9-22- 
97;  pubished  7-947 
Medtoal  devioaa: 
PiamaiKst  approval 
sppications.  approval  and 
denial:  procedures 
revision:  comments  due 
by  9-2547;  pubished  6- 
2747 

MTERKM  DEPARTMENT 
FMi  and  WHdNfe  Sarvica 

Endangered  and  threatened 
spader 

Findtogs  on  petitions,  elc— 
Stone  Mountain  fairy 
shrimp:  comments  due 
by  9^47;  pubished 
7-2247 


Hawaiian  ferns  (four 
species):  comments  due 
by  9-22-97;  published  7- 
2247 

llfinois  cave  amphlpod: 
comments  due  by  9-26- 
97;  pubished  7-2847 

Keek's  checker  maltow; 
comments  due  by  9-26- 
97;  published  7-2847 
Nattonal  wikKfe  refuge 

system: 

Midway  Islands  and  Midway 
Atoll  Natkxial  WikJIife 
Refuge;  administration; 
comments  due  by  9-26- 
97;  published  8-2747 

INTERIOR  DEPARTMENT 

Minerals  Managamsnt 
Sanrica 

Royally  management: 

Federal  leases;  natural  gas 

vakiation  regulattons; 

amendments:  withdrawn; 

supplemental  infomnalion 

comment  request; 

comments  due  by  9-22- 

97;  published  7-1847 
INTERIOR  DEPARTMENT 
National  Park  Sarvica 
'  Nattonal  Park  System: 

Safety  belts:  required  use 
by  ai  motor  vehtole 
occupants;  comments  due 
by  9-2647:  published  7- 
2847 

MTERtOR  DEPARTMENT 
Surface  Mining  Radamadon 
and  Enforcamant  Offica 

Permanent  program  and 
abarKkx>ed  mine  land 
redamatton  plan 
submisstons:  g 

Virginia;  comments  due  by 

9-2447:  pubished  8-25- 

97 

JUSTICE  DEPARTMENT 


Nalurallation  Service 


I 

Permanent  resklence  status 
eigUMy  restridtons; 
temporary  removal; 
comments  due  by  9-22- 
97;  pubished  7-2347 

JUSTICE  DEPARTMENT 

Freedom  of  Information  Ad 
and  Privacy  Act 
imptemetUHlton;  comments 
due  by  9-2547;  pubished 
8-2647 

LABOR  DEPARTMENT 
Privacy  Act  Implementatton: 

comments  due  by  9-23-07; 

pubished  7-2847 


LABOR  DEPARTMENT 
Workars'  Compensation 
Programa  Offica 

Federal  Emptoyees 
Compensation  Ad: 
File  material  claims:  use 
and  disctosure;  comments 
due  by  9-23-97;  pubished 
7-2847 

POSTAL  SERVICE 
Domestic  MaJT  Manual: 
Commercial  mail  receiving 
agency;  deivery  of  mail; 
procedure  dariftoatton; 
comments  due  by  9-26- 
97;  published  8-2747 
Intematkxiai  Mail  Manutri: 
Gtobal  package  Nnk  (QPg 
service — 

Mexico  and  Singapore: 
comments  due  by  9-25- 
97;  pubished  8-2647 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Offshore  supply  vessels; 
.     comments  due  by  9-2347; 

pubished  7-2547 
Regattas  and  marine  paiades: 
MMer  Ue  Offshore 
Challenge  Boat  Race  at 
Islamorada.  FL;  comments 
due  by  9-2547;  pubished 
8-2647 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
AdmlnlatrBtion 

Akworthiness  directives: 
Avco  Lycoming  et  al.; 

comments  due  by  9-26- 

97;  pubished  7-2847 
Ayres  Corp.;  comments  due 

by  9-2647;  pubished  7- 

1047 
British  Aerospace; 

comments  due  by  »26- 

97;  pubished  7-2847 
Cessna  Aircraft  Co.; 

comments  due  by  9-26- 

97;  pubished  7-2347 
Fokker;  comments  due  by 

9-2247;  pubished  8-11- 

97 

Israel  Aircraft  Industries; 
comments  due  by  9-22- 
97;  pubished  8-1147 

McOonnei  Douglas: 
comments  due  by  9-22- 
97;  pubished  8-1147 

New  Piper  Alrcrafl,  Inc.; 
comments  due  by  9-22- 
97:  pubished  7-2447 

Raytheon:  comments  due  by 
9-2347;  pubished  7-30- 
97 


Class  6  airspace;  comments 
due  by  9-2247;  pubished 
8-2247 

Class  E  airspace;  comments 
due  by  9-2247;  pubished 
8-2247 

TREASURY  DEPARTMENT 

Ateohol,  Tobacco  and 
Firaarms  Bureau 

Alcohd;  viticultural  area 
designations: 

Yoriwiie  Highlands, 
Mendodrw  County.  CA; 
comments  due  by  9-23- 
97;  pubished  7-2547 

TREASURY  DEPARTMBTT 

Thrift  Supervision  Oflloa 

Fiduciary  powers  of  Federal 
savings  assodattons; 
revlsfon;  and  Community 
Reinvedment  Ad 
regulattons;  exerrpt  savings 
associations;  comments  due 
by  9-2247;  pubished  7-23- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medtoal  benefits: 

NorvVA  physician  services; 
outpatient  or  inpatient 
care  provided  at  non-VA 
fadMiiM;  payment 
comments  due  by  9-22- 
97;  pubished  7-2247 


LIST  OF  PUBLIC  LAWS 

Nola:  No  pubic  bins  which 
have  become  law  were 
received  by  the  Offk»  of  the 
Federal  Register  for  indusion 
in  today's  Llat  of  PubVe 
Laws 

Laat  List  Aagasl  IS.  1M7 


Public  Laws  Electronic 
NotMcaHon 


rrsa  electronic  mai 
notification  of  newty  enacted 
Pubic  Laws  is  now  available. 
To  aubacribe.  send  E-meM  to 
PENS^QPOOOV  with  the 
massage:     ^^-r.  -. 

SUBSCRIBE  PENS^ 
FIRSTNAklE  LASTNAAtE. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

■<■ 
You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  SuppcMt  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(te«  4/23) 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 


•J 


;-.^  • 


Presidential 
Documents 


Documents 


TMa  unlqM  MTVtM  provktw  up-tosMa 
inionmltoi  on  PwiidwUM  poici— 
■nd  announoMvwnls.  It  oonWns  ttw 
lul  iKt  o(  *w  PrMidMif  •  puMc 

ito 


by«w 


Tlw  WMkty  Compilation  carrios  a 
Monday  dateline  and  covers  materials 
faloanod  during  the  preceding  weett. 
Each  issue  indudas  a  Tatile  of 
Contents.  Jists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  cheddist  of  WNte 


House  press  ralsassB.  and  a  digaal 
of  other  Presidential  activHiea  and 
White  House  announcements. 
Indexes  are  published  quariarty. 


PubNahed  by  the  Office  of  the . 
RagMsr.  hMtonalArchivas  and 
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Superintendent  of  Documents  Subscription  Order  Form 


LJ  YES,  please  enter. 


Charge  your  ordtr. 

H'»  Eaayl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


"•^  yi'  TiTHrriptiTmi  fnr  thr  WrrMj  rnwplalliia  of  Fii  iMi  aliri 

Q  $80.00  Regular  Mail 


can  ke^  up  to  date  on  Presidential  activities. 

□  $137.00  First  Oass  Mail 


(PD)soI 


The  total  cost  of  my  order  is  $ . 


_.  Price  indudes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


Q  Eto  not  make  my  name  availal>le  to  odwr  maikn 


(CoofMiiy  or  penonal  name) 

(Fleaie  type  or  print) 

(Street  a*k«i) 

(City;  State.  Zip  code) 

(Daytime  plioae  indudiBg  area  code) 

□  (Zheck  payable  to  Superintendent  of  Documeals 

□  GPO  Deposit  Account        M    |    |    |    |    |    |  -Q 


(Purctuae  order  ao.) 


□  VISA  □  MasterCard  I    I    I    I    Ueinifatio.^ 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  M  rn 

(Authorizing  signattne)  1/97 

nmmk  yom/or  yomr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


^  *if 


I9R 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  ft 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  tfie  User  of  the  Federal  Register- 
Code  of  Federal  Regulatioiu  Syeleni 

This  handbook  is  used  for  the  educational 
worlcshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federxil  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Pablications  Order  Form 


Order  prooawic  eodc 

*6173 

I I  YES,  please  send  tne  the  following: 


ife^^ 


Charge  your  order. 
/t^Eesyf 
lb  Cu  your  orders  (202)-512-2250 


r  ^  ^ 

^  ^  J 


copiM  ol  TIN  FMMri  RagMw-WlMl  llla«idHe»-»UMll.«  S7j00  par  copy.  Stock  Na  08»-000-00044-4 


The  total  cost  of  ray  oider  is  $ .  International  customers  please  add  25%.  Prices  include  r^jular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Rqrmcnt: 

I    I  Check  Riyable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        I    I    I    I    I    I    I    I'H 
I    I  VISA  or  MasteiCaid  Account 


(CanfMoy  or  taioiial  Name) 


(Addiboaal  address/adenboa  line) 


(Sbeet  address) 


(City.  State.  ZIP  Code) 


(Diytiine  pbooe  inchidiiig  area  code) 


(Pufchaae  Order  No.) 


(Pteaae  type  or  piint) 


anUbtt  to  otiw  itwifti? 


YIS   NO 

D  D 


□ 


n 


rn 


(Credit  card  expiralioa  dMe) 


Thank  you  for 
your  order! 


(Authoriziiig 


(■k  1-93) 


K4ail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

Uel  of  CFR  Sactiom  Aflwled 
The  LSA  (List  of  CFR  Sections  Affected) 
is  defined  to  lead  uaers  of  the  Code  of 
Federal  Regulations  to  wnendatoiy 
acliont  puUtohed  In  the  Federal  Regiatar. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indk»te  the  nature  of  the  chwtges— 
such  as  revised,  removed,  or  corrected. 
$27  par  year. 


The  index,  covering  the  oonlanls  of  the 
daly  Federal  Register,  is  issued  monthly  in 
cumuiallve  form.  Entries  are  cwrfed 
primarihf  under  the  names  of  the  issuing 
aganciea.  SignMlcant  subiects  are  cwTied 
as  croas-refersnoes. 
$25  per  year. 


f«aen/negalet  page  numbeis  »iih  me  date  ol  pubtcahon 
m  Iftn  rriUnrnf  ftauiiaw 


Siiperintendeiit  of  Documents  Subscription  Order  Form 
U    YES,  enter  the  following  indicated  subscriptions  for  one  year 


OdrnPneammgOodK 

*5421 


r  ^  ^ 
^  ^  ^ 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  hanHling  and  is  subject  to 
change.  International  customers  please  add  25%. 


iniaaayf 

Fax  yon-  orders  (202)  512-2259 
Phone  yow  orders  (202)  512-lMO 

l-8A(Ust  of  CFR  Sections  Affected).  (LOS)  for  $27  per  year. 

Federal  Regiater  Index  (FRSU)  $25  per  year. 

Price  inchides 


(ComiiHqr  or  peiaoaal  Mme) 


(nevetypeorpriM) 


(Addttioral  addrcM/attentioii  Kne) 


(Street 


ft»  prif  M.^ « 

Q  Do  not  make  my  name  available  to  other  maflen 

Q  Cbeck  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account       Mill    l"T~l-n 

OVISAQMasteiCard  UJUJ  (exrw«io.) 

I    I    I    I    I    I    I    t    t    I    I    i    I    I    I    I    I    i    1^ 


(City;  State.  Zip  code) 


(Daytime  phoae 


area  code) 


(Pufckaae  Older  BOi) 


(Authorizing  ligmiture)  1/97 

Tktmk  ymforyemr  ordtr! 

Mttlto:    SuperintBadeiit  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 

Know  wben  to  ciipectToar  renewal  noCkxaMl  keep  a  food  Ifaingconrf^  To  keep  our  subscri|>tioii 
prices  down,  the  Government  Printing  OfBce  maih  each  nAsaihet  only  one  renewal  notice.  Yoo  can 
leara  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  ofyour  label  ojiftawR  in  lUrenur^:  i 


A  renewal  notice  will  be 
sent  approximately  90  days 
kcfaR  the  ihowB  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 

ithei 


««««•••••••••••■••••••••■•••••••••••••••••••••/  •••••■•••» 

AFR  SMITH212J  DEC97RI 

JOHN  SMITH 

212  MAIM  STRBBT 

FCRBSTVILLB  MD  20747 

••••••«••••••••••••••••••••••••••••••••••••••••■*********' 


AFRDO     SMITH212J  DEC97R1 


JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLB  MD  20747 
•••••••••••••••••••••••••••••••••••••••••••••■••••••••••• 


lb  be  sore  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superioaendem  of  Documents,  Washington,  DC  20402-9372  widi  die  proper  remittance.  Your  servke 

will  be  reinstated. 

IbchnnfijnvnddiWK  Please  SEND  YOUR  MAILINO  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mafl  List  Bmch,  MaU  Stop:  SSOM.  Washington, 
DC  20402^9373. 


Tbfairfwabertyonranfcecripdonasrvke;  Please  SEND  YOUR  MAILING  LABEL,  akxigwidi 
your  coneapondenoe,  to  die  Superintendent  of  Documents,  Atm:  Chief  ,  Mail  List  Branch,  Mafl 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Iborderantwsnbscriptioa:  Please  use  die  order  fonn  provided  bekm. 


*5468 

DYES, 


Supartntandam  of  DocumOTtaSubncifpllon  Older  Rmri    OMpajwirw^K 

meamv 


my  aUbecrpiiona  as  folOMS: 


Fax  yvmr  orders  (2t2)  512-225t 
your  ordm  (2t2)  512-ir" 


subscriptions  to  Federal  Register  (FR);  inchiding  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

.  subscriptions  to  Federal  Regieter,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  international  customers  please  add  25%. 


CompMV  or  pMMral  mim 

piMM  type  or  pilnQ 

MMomttitttttmrniOontnt 

SkWlMttM* 

Ca^i  Stale.  ZIP  ood> 

Daytime  phone  Including  iTM  code 

For  prtvncyb  ctteck  bOK  I 

Q  Do  not  meke  my  name  avaleble  to  ottwr  maiera 

cnecR  memoo  or  pnymenc 

O  Check  payable  to  Superintendent  of  Documents 

QGPODepoeit Account   I    I    I    I    I    I  n-D 

□VISA     QMasterCard  |    |    1    |   Uriweonditai 

I  I  I  I  M  I  I  M  M  I  I  I  I  I  I  in 

Vmnk  you  tor  your  oidtrt 


^^JCh^e^  order  number  (opUonel 


Autt¥ytzing  aignahn 

Mallbc  Superintendent  of  Docunrtents 

P.O.  Box  371964.  Pittsburgh.  FVS 152S0-7064 


lAT 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sutMcribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Bederal  Regulations 

The  Code  of  Federal  Regulations, 
oompriaing  approximately  200  votumee 
and  reviead  at  least  once  a  year  on  a 
quartorty  basis,  is  pubNsfwd  in  24x 
microflcfte  fomiat  and  ttie  cunent 
year's  volumes  are  mailed  to 
aubacrlbers  as  iaaued. 


Microfiche  Subscriptioii  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  nrKXiths:  $110.00 

Code  ci  Federal  Regulations: 

Cun-ent  year  (as  issued):  $247.00 


OMv  noeaMfeig  OodK 
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Superintendent  of  Documents  Subscription  Order  Form 

Ctarge  your  order, 
fnii 

U   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microficlie  format  ^'^  y*™"  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        Q  Six  months  at  $110 

Code  of  Federal  Rcgulatioiis  (CFRM7)  □  One  year  at  $247  each 

The  total  cost  of  my  order  is  $ ;.  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to  Par  priran  caacfc  kas  kdawt 

change.  International  customers  please  add  25%.  □  Do  no.  make  my  n«ne  .v«tobic  to  other  nudto 


(Company  or  penooal  name) 


(Pleaie  type  or  print) 


(Additional  address/attention  Une) 
(Street  addrev) 


(Qty.  State.  Zip  code) 


□  Check  payaUe  to  Superintoident  of  Documents 

□  GPO  Deposit  Account        I    I    I    M    I    R  -  Q 

□  VISA  □  MasterCard  I    I    I    I    I  re«ir.tinni 

M  i  I  I  I  I  M  I  I  I  I  I  I  I  I  I  m 


^    (Daytime  phone  including  area  code) 


(PurchaK  order  no.) 


(Authorizing  signature) 

T%mmk  yom/or  yomr  orderl 

Mafl  to:    SuperintnxlaitctfDocimients 

PC.  BoK  371954.  Pittsbwgh.  PA  15250-7954 


Mn 


Public  Laws 


105th  Congress,  Ist  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  t>e  purchased  from  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES.  enter  my  subscription(s)  as  follows: 


Ortar  ProcMiIng  CodR 

*6216 


Charg0  your  ordtr. 
ItaEMByl 


k  ^  ^ 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $. 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 
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Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 

See  Foreign  Agricultural  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 
See  Rural  Utilities  Service 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
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Conservation  Practices  National  Handbook: 

Conservation  practice  standards,  new  or  revised; 
comment  request,  48983 
Field  office  technical  guides;  changes: 

Delaware,  48983 

Oklahoma,  48984 

Northeast  Dairy  Compact  Commission 

NOTICES 

Meetings,  49032-49033 


Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  49033-49034 
Petitions;  Director's  decisions: 

Northeast  Utilities,  49034-49043 

Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or  revoked— 
Consolidated  list,  4907^-49110 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Railroad  Retirement  Board 

RULES 

Federal  claims  collection: 
Administrative  ofEset 
Correction,  49049 
NOTICES 
Meetings;  Sunshine  Act,  49043 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 

Contra  Costa  Water  District  Multi-Purpose  Pipeline 
Project,  CA;  correction,  49027 

Prineville  Reservoir  reallocation,  OR,  49027-49028 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Liquefied  natural  gas  facilities;  safety  standards — 
Miscellaneous  amendments,  48952-48953 

Rural  Utilities  Service 

NOTICES 

Electric  loans: 
Quarterly  municipal  interest  rates,  48984 

Securities  and  Exchange  Commisskxi 

NOTICES 
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RULES 

General  provisions: 
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Rules  and  Regulations 


Federal  Regietar 
Vol.  62.  No.  181 

Thursday,  September  18,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  (J.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

PractiCM  and  Procaduras 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTKm:  Final  rule. 


SUMMARY:  The  Merit  Systems  Protection 
Bocu-d  (the  Board)  is  amending  its  rules 
of  practice  and  procedure  to  prescribe 
how  a  Federal  employee  witness  in  a 
Board  proceeding  may  obtain  a  Board 
order  that  the  employing  agency  grant 
him  or  her  official  time  for  participation 
in  the  proceeding.  The  Board  is  also 
amending  its  rules  for  enforcement 
proceedings  to  clarify  that  those  rules 
apply  to  proceedings  for  enforcement  of 
orders  issued  in  the  course  of  the 
Board's  adjudicatory  proceedings,  such 
as  an  order  that  an  agency  provide 
official  time  to  a  Federal  employee  or  a 
protective  order  to  protect  a  witness 
from  harassment,  as  well  as  to  final 
Board  decisions. 

EFFECTIVE  DATE:  September  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202) 653-7200. 

SUPPLBNENTARY  INFORMATION:  The 
Board's  current  rules  of  practicae  and 
procedure,  at  5  CFR  1201.33.  provide 
that  a  Federal  employee  who  appears  as 
a  witness  in  a  Board  proceeding,  or 
furnishes  a  sworn  statement  in 
connection  with  such  a  proceeding, 
"will  be  in  official  duty  status  (i.e., 
entitled  to  pay  and  benefits  including 
travel  and  per  diem,  where 
appropriate)."  The  ciurent  rules, 
however,  provide  no  explicit  guidance 
as  to  how  a  Federal  employee  is  to 
proceed  if  his  or  her  employing  agency 
refuses  to  provide  the  official  time 
required  by  section  1201.33. 

The  Board's  case  law  has  affirmed  its 
authority  to  provide  official  time  to  non- 


parties, but  the  Board  has  not  addressed 
the  procedures  for  non-parties  to  claim 
official  time.  In  re  Maisto,  28  M.S.P.R. 
436  (1985);  In  re  Douglas,  32  M.S.P.R. 
389  (1987):  and  Sapp  v.  U.S.  Postal 
Service.  73  M.S.P.R.  189  (1997). 

The  Board  has  the  authority  to  order 
any  Federal  employee  or  agency  to 
comply  with  any  order  or  decision 
issued  by  the  Board  and  to  enforce 
compliance  with  any  such  order.  5 
U.S.C.  §1 204(a)(2).  The  Board  also  has 
the  authority  to  prescribe  such 
regulations  as  may  be  necessary  for  the 
performance  of  its  functions.  5  U.S.C. 
§1 204(h). 

The  Board,  therefore,  is  amending 
section  12Q1.33  to  prescribe  a  specific 
procedure  for  a  nonparty  Federal 
employee  who  is  participating  as  a 
witness  in  a  Board  proceeding  to  obtain 
fiom  the  judge  an  order  that  the 
employing  agency  comply  with  the 
official  time  requirements  of  that 
section.  The  procedure  requires  that  the 
nonparty  Federal  employee  submit  the 
request  to  the  judge  in  writing.  The 
judge  is  then  required  to  act  on  the 
request  promptly  and,  where  warranted, 
to  order  the  employing  agency  to 
comply  with  the  Board's  official  time 
regulation. 

Section  1201.33  is  amended  further  to 
state  specifically  that  a  judge's  order 
that  an  agency  provide  official  time  as 
required  by  that  section  may  be 
enforced  as  provided  under  subpart  F  of 
part  1201,  i.e.,  in  the  same  manner  as 
other  Board  decisions  and  orders. 
The  Board  also  is  amending  its 
enforcement  regulations  at  section 
1201.182  to  clarify  that  the  regulations 
in  subpart  F  apply  to  enforcement 
proceedings  for  all  Board  orders  issued 
in  connection  with  its  adjudicatory 
proceedings,  as  well  as  to  enforcement 
proceedings  for  final  Board  decisions. 
Both  paragraph  (a),  covering  decisions 
and  orders  issued  imder  the  Board's 
appellate  jurisdiction,  and  paragraph 
(b),  covering  decisions  and  orders 
issued  under  the  Board's  original 
jurisdiction,  are  amended  to  provide 
that  they  apply  to  both  Board  orders  and 
final  decisions. 

The  Board  is  amending  section 
1201.182  at  paragraph  (c)  to  provide  an 
exception  to  the  requirement  that  a 
nonparty  file  a  motion  to  intervene  at 
the  same  time  as  a  petition  for 
enforcement  where  the  nonparty  is  a 
Federal  employee  witness  seeking 


enforcement  of  a  Board  order  for  official 
time  or  an  individual  seeking 
enforcement  of  a  protective  order. 

The  Board  is  publishing  this  nde  as    * 
a  final  rule  pursuant  to  5  U.S.C.  12D4(h). 

List  of  SubiectB  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  r^ts.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— {AMENDEiq 

1.  The  authority  citation  for  pcurt  1201 
continues  to  read  as  follows: 

Aathority:  S  U.S.C.  1204  and  7701,  and  38 
U.S.C  4331,  unless  otheniriss  noted. 

2.  Section  1201.33  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraphs 
(b)  and  (c)  to  read  as  follows: 

f  1201.33    Federal  wttnessM. 

(b)  A  Federal  employee  who  is  denied 
the  official  time  required  by  paragraph 
(a)  of  this  section  may  file  a  written 
request  that  the  judge  order  the 
employing  agency  to  provide  such 
official  time^  The  judge  will  act  on  audi 
a  request  promptly  and,  where 
warranted,  will  order  the  agency  to 
comply  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(c)  An  order  obtained  under 
paragraph  (b)  of  this  section  may  be 
enforced  as  provided  under  subpart  F  of 
this  part. 

f  1201.182    [AiiMndwq 

3.  Section  1201.182  is  amended  at 
paragraph  (a)  by  adding  "or  order"  after 
"decision"  in  the  first  sentence. 

4.  Section  1201.182  is  amended  at 
paragraph  (b)  by  removing  "Board 
order"  in  the  first  sentence  and  by 
adding  in  its  place  "final  Board  decision 
or  order." 

5.  Section  1201.182  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  1201.182    PaBtton  fofntefcamant 

•        •        •       •        ♦ 

(c)  Petition  by  an  employee  other  than 
a  party.  (1)  Under  5  U.S.C.  1204(e)(2)(B). 
any  employee  who  is  aggrieved  by  the 
failure  of  any  other  employee  to  comply 
with  an  order  of  the  Board  may  petition 
the  Board  for  enforcement.  Except  for  a 
petition  filed  under  paragraph  (c)(2)  or 
(c)(3)  of  this  sectionuhe  Board  will 
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entertain  a  petition  for  enforcement 
from  an  aggrieved  employee  who  is  not 
a  party  only  if  the  employee  seeks  and 
is  granted  party  status  as  a  permissive 
intervener  under  §  1201.34(c)  of  this 
part.  The  employee  must  file  a  motion 
to  intervene  at  the  time  of  filing  the 
petition  for  enforcement.  The  petition 
for  enforcement  must  describe 
specifically  why  the  petitioner  believes 
there  is  noncompliance  and  in  what 
way  the  petitioner  is  aggrieved  by  the 
noncompliance.  The  motion  to 
intervene  will  be  considered  in 
accordance  with  §  1201.34(c)  of  this 
part. 

(2)  Under  §  1201.33(c)  of  this  part,  a 
nonparty  witness  who  has  obtained  an 
order  from  a  judge  that  his  or  her 
employing  agency  provide  the  witness 
with  official  time  may  petition  the 
Board  for  enforcement  of  the  order. 

(3)  Under  §  1201.55(d)  of  this  part,  a 
nonparty  witness  or  other  individual 
who  has  obtained  a  protective  order 
from  a  judge  during  the  course  of  a 
Board  proceeding  for  protection  from 
harassment  may  petition  the  Board  for 
enforcement  of  the  order. 

(4)  A  petition  for  enforcement  under 
paragraph  (c)(1).  (c)(2).  or  (c)(3)  of  this 
section  must  be  filed  prompUy  with  the 
regional  or  field  office  that  issued  the 
order  or,  if  the  order  was  issued  by  the 
Board,  with  the  Clerk  of  the  Board.  The 
petitioner  must  serve  a  copy  of  the 
petition  on  each  party  or  the  party's 
representative.  If  the  petition  is  filed 
imder  paragraph  (c)(1)  of  this  section, 
the  motion  to  intervene  must  be  filed 
and  served  with  the  petition. 

Dated:  September  12. 1997. 
Robart  E.  Taylor. 
Qerk  of  the  Board. 
IFR  Doc.  97-24750  Filed  9-17-97;  8:45  am] 

MUJNQ  OOOE  T400-01-U 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1605 

Corraction  of  Adminlstrativ*  Errors 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Final  rule;  amendment 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  an 
amendment  to  final  rules  on  correction 
of  administrative  errors  affecting  Thrift 
Savings  Plan  (TSF)  accoimts.  The  effect 
of  the  amendment  will  be  that  earnings 
on  contributions  made  to  the  TSP  by  a 
person  who  is  ineligible  to  participate 
will  be  returned  ta..that  person  and  not 


used  to  offset  TSF  adminis  trative 
expenses. 

EFFECTIVE  DATE:  This  amendment  is 
effective  December  27,  1996. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
J.  O'Meara.  (202)  942-1661 . 
SUPPt-BMENTARY  INFORMATKM:  A  final 
rule  governing  the  correction  of 
administrative  errors  affecting  Thrift 
Savings  Plan  accounts  was  published  in 
the  Federal  Register  on  December  27, 
1996  (61  FR  68464).  That  rule  revised 
the  final  regulations  that  were  published 
in  the  Federal  Register  on  December  4. 
1987  (52  FR  46314).  to  both  sets  of 
regvilations  the  Board  provided  that 
when  an  mdividual  who  was  not 
eligible  to  participate  in  the  TSP 
nevertheless  contributed  funds  to  the 
TSP,  the  individual's  contributions 
would  be  returned,  but  the  earnings  on 
those  contributions  would  be  forfeited 
and  used  to  pay  administrative  expenses 
of  the  TSP.  Upon  review  of  this  matter, 
the  Board  has  decided  that  in 
promulgating  this  regulation  insufficient 
emphasis  was  placed  on  the  ineligible 
participant's  equitable  claim  to  these 
earnings. 

For  this  reason.  §  1605.9(a)(1)  of  the 
error  correction  regulations  is  being 
amended  to  provide  that  these  earnings 
will  be  paid  to  the  ineligible  participant. 
Because  the  equity  interest  in  these 
earnings  by  the  ineligible  participant  is 
so  substantial,  this  amendment  is  being 
given  retroactive  effect  to  the  effective 
date  (December  27.  1996)  of  the  current 
error  correction  regulations. 

Regulatory  Flexibility  Act 

1  certify  that  this  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
will  oidy  affect  Thrift  Savings  Plan 
participants. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  RefiDrm  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  section  201,  Public 
Law  104-4,  109  Stat.  48.  64.  the  effect 
of  these  regulations  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  under  section  202. 109  Stat 
48,  64-65,  is  not  required. 


Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  before  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  in  section  804(2). 

List  of  Subjects  in  5  CFR  Part  1605 

Administrative  practice  and 
procediue.  Employee  benefit  plans. 
'^k>venunent  employees.  Pensions. 
Retirement. 
Roger  W.  Mefale, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  forth  in  the 
preamble,  part  1605  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1605— CORRECTION  OF 
ADMINISTRATIVE  ERRORS 

1.  The  authority  citation  for  Part  1605 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8351  and  8474. 

2.  Section  1605.9  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(1)  to  read  as  follows:      , 

f  1606.9    Miscellaneous  provisions. 

(a)(1)  *  *  *  to  that  case,  the  earnings 
will  be  removed  from  the  account  and 
paid  to  the  meligible  participant.  ■  *  * 

[FR  Doc.  97-24760  Filed  9-17-97;  8:45  am) 
iNJJNQOOOE  S7tfr-01-U 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 
RIN0680-AA56 

Fses  for  Officiai  lnsp«ction  and  Official 
Wsighing  SarviCM 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTKM:  Final  rule. 


The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  implementing,  effective  October  1, 
1997,  a  12.5-percent  increai>e  in  the 
administrative  service  fee  for  official 
inspection  and  weightog  services 
performed  to  the  United  States  luider 
the  United  States  Gram  Standards  Act 
(USGSA),  as  amended.  The  fee 


adjustment  is  necessary  to  cover 
mdirect  field  office  and  headquarters 
operational  costs  and  to  maintain  a  3- 
month  operational  reserve.  GIPSA  is 
also  deletmg  fit)m  the  fee  schedule  the 
luiit  fees  for  submitted  samples  and 
factor  only  analysis  performed  onltoe  at 
an  applicant's  facility. 
EFFECTIVE  DATE:  October  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  USDA,  GIPSA,  at  (202) 
720-4628. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determtoed  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  a  retroactive  effect.  The  USGSA 
provides  to  Section  87g  that  no 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act  Otherwise,  this 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procediues  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  provisions  of  this  rule. 

Effects  on  Small  Entities 

James  R.  Baker,  Admtoistrator, 
GD'SA.  has  determtoed  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Most  users  of  the  official  inspection  and 
weightog  services  do  not  meet  the 
requirements  for  small  entities.  FGIS  is 
required  by  statute  to  make  services 
available  and  to  recover  costs  of 
providtog  such  services,  as  nearly  as 
practicable. 

The  fee  revision  applies  to  entities 
engaged  in  the  export  of  grain.  Under 
provisions  of  the  USGSA,  most  grain 
exported  from  U.S.  export  port  locations 
must  be  officially  inspected  and 
weighed.  Mandatory  inspection  and 
weightog  services  are  provided  by  FGIS 
on  a  fee  basis  at  37  export  facilities.  All 
of  the  export  facilities  are  owned  and 
managed  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
criteria  for  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act  and 
the  regulations  issued  thereunder.  A  3- 


percent  tocrease  to  hourly  and  certain 
unit  fees  went  into  effect  June  15. 1997, 
and  will  recover  the  tocreased 
operational  costs  caused  by  mandated 
cost-of-livtog  increases  to  Federal 
salaries.  That  tocrease  is  anticipated  to 
generate  $218,100  to  additional 
revenue,  brmging  to  $22.21  million  the 
projected  total  revenue  for  fiscal  year 
1997.  This  12.5-percent  increase  to  the 
administrative  fee  is  designed  to 
generate  sufficient  revenue  to  cover 
todirect  costs  associated  with  field  . 
office  and  headquarters  operations  and 
to  maintato  the  retatoed  earnings  at  a  3- 
month  operating  reserve  for  the 
inspection  and  weighing  program. 
Additional  revenue  estimated  for  fiscal 
year  1998  is  projected  to  be  $440,000  at 
an  85.6  million  metric  ton  level.  The 
12.5-percent  tocrease  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Information  Collection  and 
Recordkeeping  Reqnirenumts 

to  compliance  with  the  Paperwoiic 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
and  recordkeeping  requirements 
contatoed  to  Part  800  have  been 
previously  approved  by  the  Office  of 
Management  aild  Budget  under  control 
number  0580-0013.  ' 

Background 

The  USGSA  requires  GIPSA  to  chaise 
and  collect  reasonable  fees  for 
performing  official  inspection  and 
weightog  services.  The  fees  are  to  cover, 
as  nearly  as  practicable,  FGIS'  costs  for 
performing  these  services,  including 
related  admtoistrative  and  supervisory 
costs. 

Effective  October  1, 1996,  GIPSA 
changed  the  methodology  it  uses  for  fees 
charged  for  its  tospection  and  weighing 
services.  The  current  fee  structure  for 
these  services  consists  of  three  basic 
components:  (1)  An  hovuly  rate  charged 
to  recover  the  chrect  labor  costs  of 
providing  service:  (2)  a  imit  test  or 
service  rate;  and  (3)  a  per  metric  ton 
administrative  charge  to  recover  the 
todirect  costs,  such  as  salaries  and 
benefits  for  office  management  and 
support  staff  and  rent,  incurred  both  at 
field  offices  and  headquarters.  Fees 
charged  to  the  first  two  components  of 
the  structure  were  tocreased  by 
approximately  3  percent  effective  June 
15, 1997  (62  FR  31701,  June  11, 1997, 
corrected  at  62  FR  34342,  June  25. 
1997).  to  cover  tocreased  costs  due  to 
mandated  Federal  cost-of-living 
tocreases.  At  that  time,  GIPSA  noted 
that  a  further  adjustment  of  fees, 
tocluding  an  adjustment  to  the 
administrative  fee  to  recover  the 


todirect  costs  of  field  offices  and 
headquarters  and  to  replenish  the 
operating  reserve,  would  be  addressed 
to  future  rulemaktog. 

The  ciirrent  USGSA  administrativd^ 
fee  was  published  to  the  August  22, 
1996.  Federal  Register  (61  FR  43301) 
and  became  effective  on  October  1 , 
1996.  The  per  metric  ton  administrative 
charge  recovers  the  todirect  costs  and 
administrative  costs  of  FGIS  field  offices 
and  headquarters  such  as  the  stilaries 
and  benefits  for  office  management  and 
support  staff.  Departmental  charges. 
Animal  and  Plant  Health  Inspection 
Service  and  Agricultural  Marketing 
Service  charges,  management  of 
computers  and  software,  utilities,  and 
rent  The  3-percent  tocrease  that  became 
effective  June  15,  1997.  was  mtended  to 
recover  only  increases  to  the  salaries  of 
service  personnel  responsible  for 
inspection  and  weiglting  of  grato.  The 
administrative  fee  is  assessed  on  all 
outbound  grain  Inspected  and/or 
weired  at  an  applicant's  fecility. 

Six  levels  of  fees  exist,  ranging  bom 
1  metric  ton  or  less  to  over  7,000,001 
metric  tons,  with  fees  decreasing  as  the 
number  of  metric  tons  inspected 
increases.  The  charge  is  assessed  to 
addition  to  the  hourly  rate.  At  the 
beginntog  of  each  fiscal  year  (Octob^ 
1).  all  applicants  pay  the  same  per 
metric-ton-fee.  Once  a  level  has  been 
reached,  the  fee  for  additional  metric 
tons  is  reduced  until  the  maximum 
volume  is  reached. 

ADMINISTRATIVE  FEES 


wwnc  loos 

Current 
tees 

Proposed 
fees 

1-1.000.000  

$0,090 

.062 

.042 

.032 

.017 
.002 

$0  1013 

1,000.000- 

1,500,000 

1,500,001- 

2,000,000 

.0023 
0473 

2,000,001- 
5,000,000 

n^An 

5,000,001- 
7,000,000 

0192 

7.000,000  +  „.„ 

.0023 

This  12.5-percent  increase  in  the 
administrative  fee  is  designed  to 
generate  additional  revenue  to  cover  the 
todirect  costs  associated  with  field 
office  and  headquarters  operations  tod 
maintain  the  retained  earnings  at  a  3- 
month  operating  reserve  for  the 
inspection  and  weightog  program. 

GIPSA  estimates  collecting  $22.2 
million  to  revenue  for  fiscal  year  1997 
under  the  current  fee  schedule.  This  is 
$1  million  less  than  the  $23.2  million 
estimated  cost  of  operations  for  fiscal 
year  1997.  Similar  losses  have  occurred 
for  the  past  3  years,  with  $753,000  to 


/ 


48938  Federal  Register  /  Vol.  62.  No.  181  /  Thursday.  September  18,  1997  /  Rules  and  Regulations 


fiscal  year  1994;  $630,000  in  fiscal  year 
1995;  and  $1,273,000  in  fiscal  year 
1996.  These  losses  resulted  in  a  retained 
earning  balance  of  only  $922,000  at  the 
beginning  of  fiscal  year  1997, 
significantly  below  a  desired  3-month 
operating  reserve  of  $6  million. 

Indirect  costs  for  the  inspection  and 
weighing  program  are  estimated  at  $4.68 
million,  or  20  percent  of  the  total  $23.2 
obligation  for  the  program.  Because  of  a 
downturn  in  metric  tons  exported,  the 
current  administrative  fee  \Al\  generate 
only  an  estimated  $3.5  million  for  fiscal 
year  1997,  resulting  in  an  estimated  loss 
of  $1.18  million.  The  administrative  fee 
must  be  increased  to  ensure  sufficient 
revenue  is  collected  to  recover  indirect 
costs  for  an  average  export  volume  year. 
This  will  permit  any  excess  revenue 
collected  during  high  volume  years, 
such  as  89.9  million  metric  tons  in  fiscal 
year  1996.  to  offset  low  volume  years 
such  as  this  year,  estimated  at  76 
million  metric  tons. 

The  current  administrative  fee 
generates  an  estimated  $4.09  million  at 
the  5-year  average  export  volume  of  85.6 
million  metric  tons.  The  12.5-percent 
increase  will  generate  an  estimated 
$4.53  million  at  the  85.6  million  metric 
ton  level,  or  increase  actiial  revenue  by 
$440,000,  or  10.75  percent. 

Comment  Review 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  18,  1997,  (62 
FR  38488).  GIPSA  received  five 
comments  from  trade  associations  and 
industry  representatives  during  the  30- 
day  comment  period.  All  five 
commentors  opposed  the  12.5-percent 
increase. 

In  general,  the  commentors 
reconunended  that  GIPSA  initiate  action 
to  reduce  administrative  costs  prior  to 
any  fee  increase  and  that  fee  increases 
should  not  be  used  as  the  primary  tool 
to  reverse  declining  financial 
conditions.  GIPSA  agrees  that  all  efforts 
should  be  taken  to  control 
administrative  costs  before  proposing 
fee  increases.  This  has  been  done  in  the 
past  and  GIPSA  will  continue  to  contain 
costs,  as  practicable,  in  the  futxue. 

The  administrative  fee  implemented 
on  October  1,  1996.  was  designed  to 
collect  sufficient  revenue  to  recover 
fiscal  year  1993  indirect  costs  which 
were  $4.09  million.  Since  fiscal  year 
1993,  the  Agency  has  experienced  an 
estimated  $1.7  million  increase  in 
indirect  costs  primarily  due  to  Federal 
pay  increases,  coupled  with  a 
redistribution  of  indirect  costs 
associated  with  headquarters  operations 
beginning  in  fiscal  year  1995.  GIPSA  has 
reduced  its  indirect  costs  by  $1.1 
million  by  staff  reductions. 


consolidating  financial  management 
into  the  Department's  Animal  and  Plant 
Health  Inspection  Service,  and  reducing 
the  number  of  field  locations  from  31  to 
23. 

Despite  the  Agency's  aggressive  cost 
containment  efforts,  indirect  costs  have 
increased  $590,000  over  the  $4.09 
million  fiscal  year  1993  base  and  must 
be  recovered.  The  suggestions  by  several 
commentors  that  overhead  (indirect 
costs)  be  further  reduced  in  general  or 
by  specific  percentages,  is  not  practical 
at  this  time.  GIPSA  has  and  will 
continue  to  reduce  costs  as  is 
appropriate  and  cost  effective  where 
feasible. 

While  the  fee  increase  generally 
addresses  cost  recovery  by  GIPSA  for 
original  inspection  and  weighing 
services  performed  at  export  locations, 
several  commentors  suggested  that  these 
costs  be  passed  on  to  all  users  of  GIPSA 
services.  In  addition,  commentors  stated 
that  the  proposed  fee  increase  would 
adversely  impact  on  the  competitive 
position  of  U.S.  grain  exports.  Further, 
references  were  made  that  increased 
costs  associated  with  export.operations 
would  be  passed  on  to  other  industry 
members,  including  farmers,  with  one 
commentor  indicating  that  the  fees 
would  have  an  economic  impact  on 
small  entities  as  defined  in  the 
Regulatory  Flexibility  Act. 

With  regard  to  expanding  the  base  for 
cost  recovery  to  all  users  of  GIPSA 's 
services,  GIPSA  has  gone  to  great 
lengths  to  identify  specific  costs 
associated  with  the  vast  number  of 
different  customers  we  serve.  This  has 
allowed  us  to  develop  separate  fee 
schedules  that  specifically  address 
services  to  these  unique  customers.  This 
process  has  worked  well  and  GIPSA 
sees  no  need  to  change  it  based  on  the 
suggestions. 

An  exporters'  ability  to  compete  in 
the  international  market  place  is 
influenced  by  many  factors,  not  just  the 
cost  of  inspection  and  weighing 
services.  All  inspection  and  weighing 
costs,  regardless  of  where  they  are 
inciured  in  the  marketing  chain,  i.e., 
farmer  to  exporter,  are  just  one  item 
used  to  determine  the  overall  cost  of  a 
product.  The  additional  $440,000  in 
fees,  when  spread  over  the  total  volume 
of  grain  traded  in  both  the  domestic  and 
export  markets,  will  not  create  a 
significant  impact. 

Several  commentors  questioned 
whether  the  fees  and  the  expenses  upon 
which  they  are  based  were  reasonable 
under  the  USGSA.  GIPSA  has  reviewed 
this  issue  and  determined  that  the 
proposed  fees  and  expenses  are 
consistent  and  reasonable  under  the 
provisions  of  the  USGSA. 


One  commentor  suggested  that  the 
projected  revenue  from  the  proposed  fee 
increase  did  not  represent  an  across  the 
board  12.5-percent  increase  and  should 
be  $510,000  instead  of  the  stated 
$440,000.  They  apparently  based  this  on 
a  straightline  projection  of  12.5  percent 
of  total  cost.  They  further  questioned 
how  the  proposed  increase  will  offiset 
the  projected  $1.18  million  loss. 

In  order  to  calculate  additional 
revenue  for  the  administrative  fee,  one 
must  first  consider  the  existing  fee 
structure.  With  the  administrative  fee 
decreasing  as  the  number  of  metric  tons 
increases  and  the  volume  of  grain 
handled  by  export  elevators  varies,  the 
estimated  revenue  collected  from  a  12.5 
percent  fee  increase  cannot  be 
determined  using  a  straightline 
projection.  As  stated  in  the  proposal,  an 
increase  of  12.5  percent  will  generate  an 
estimated  $4.53  million  at  the  85.6 
million  metric  ton  level,  or  increase 
actual  revenue  by  $440,000,  or  10.75 
percent. 

Also,  as  stated  in  the  proposal  ."GIPSA 
expected  to  collect  only  $3.5  million  in 
administrative  fees  in  fiscal  year  1997. 
With  projected  costs  at  $4.68  million, 
there  is  a  $1.18  million  shortfall.  The 
aurent  fees  are  set  to  collect  $4.09 
million  at  85.6  million  tons.  As  stated 
in  the  proposal,  the  proposed  fee  level 
is  designed  to  collect  $4.53  million  at  an 
export  volume  of  85.6  million  metric 
tons.  Consequently,  a  revenue  shortfall 
such  as  $1.18  million  in  1997  with 
exports  at  76  million  metric  tons  will  be 
o^et  by  increased  revenue  during  high- 
volume  years  such  as  89.9  million 
metric  tons  in  1996.  GIPSA  is  setting  its 
fees  at  a  reasonable  level  based  on  a  5- 
year  level  of  exports. 

One  commentor  suggested  that  GIPSA 
make  previously  reconunended  program 
changes  prior  to  proposing  fee  increases. 
The  commentor  had  recommended  the 
suggested  program  changes  during 
GEPSA's  overall  review  of  existing 
regulations.  The  suggested  program 
changes  are  being  considered  and  will 
be  addressed  in  a  separate  rulemaking, 
as  appropriate. 

GIPSA  has  and  will  continuously 
monitor  and  adjust  its  resources  to 
obtain  optimum  utilization  of  its 
persoimel,  in  both  direct  and  indirect 
areas,  prior  to  proposing  fee  increases. 
However,  as  previously  stated,  GIPSA 
must  recover  its  expenses  for  providing 
services  and  maintenance  of  a  3-month 
operating  reserve  and  therefore  must  do 
so  by  implementing  a  12.5-percent 
increase  in  the  administrative  fees. 

No  comments  were  received  in 
response  to  the  proposal  to  delete  Table 
I  (3)(ii),  fees  for  submitted  samples  and 
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factor  only  analysis  performed  online  at 
an  applicant's  facility. 

Final  Actioii 

Effective  October  1, 1997,  the  Agency 
will  apply  a  12.5-percent  increase  to 
Administrative  Fees  in  7  CFR  800.71, 
Table  1  (3),  and  will  delete  fees  for 
Additional  Service  (assessed  in  addition 
to  all  other  fees)  in  Table  1  (3)(ii). 

Good  cause  exists  for  not  postponing 
the  effective  date  of  this  rule  until  30 
days  after  publication  in  the  Federal 
Register  (5  U.S.C.  553)  because  an 
October  1, 1997,  effective  date 
corresponds  to  the  beginning  of  the 
1998  fiscal  year  and  the  start  of  a  new 
accounting  cycle. 

List  of  Sulqects  in  7  CFR  Part  800: 

Administrative  practice  and 
procedure;  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  is  amended  as 
follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  SUL  2887. 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.71  is  amended  by 
revising  Table  1(3)  in  Schedule  A  of 
paragraph  (a)  to  read  as  follows: 

Sa00.71    Fees  assessed  t)y  the  Sfvtoe. 
(a) 


Schedule  A — Fees  for  Official 
Inspection  and  Weighing  Services 
Peribrmed  in  the  United  States 

Table  1.— Fees  For  Official  Serv- 
ices Performed  at  an  Appli- 
cant's Facility  in  an  Onsite  FGIS 
Laboratory  ^ 

*  •  •  «  » 

(3)  Administrative  Fee  (assessed  in  addition  to 
all  other  applicable  fees,  only  one  adminis- 
trative fee  will  be  assessed  when  inspection 
and  weighing  sen/ices  are  performed  on  the 
same  carrier). 


(i)  All  outtx)und  carriefs  (per-met- 
rlc-ton)* 


(a) 
(b) 
(c) 
(d) 
(e) 
(D 


1-1,000,000 

1,000,001-1,500,000 
1.500,001-2,000,000 
2,000,001-5.000,000 
5.000.001-7.000,000 
7,000,001  ♦ 


$0.1013 
.0923 
.0473 
.0360 
.0192 
.0023 


'  Fees  for  original  inspection  and  weiring, 
reinspection,  and  appeal  inspection  service  in- 
ckide,  but  are  not  limited  to,  sampling,  grad- 
ing, weighing,  prior  to  loading  stowage  exami- 
nations, ana  certifying  results  performed  within 
25  miles  of  an  employee's  assigned  duty  sta- 
tion. Travel  and  related  emenses  will  be 
charaed  for  service  outside  25  miles  as  found 
in  §800.72  (a). 

•  •  •  •  • 

''  The  administrative  fee  is  assessed  on  an 
accumulated  t)asis  t>eginnirtg  at  ttte  start  of 
the  Service's  fiscal  year  (October  1  each 
year). 


Dated:  September  12, 1997. 
James  R.  Baker, 

Administrator. 

[FR  Doc.  97-24814  Filed  9-17-97;  8:45  am] 

BILUNO  COOE  3410-EfM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Address 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Fmal  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  K.  C. 
Pharmacal,  Inc. 

EFFECTIVE  DATE:  September  18, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Judith  O'Haro,  Center  for  Veterinary 
Medicine  (HFV-6),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-3664. 
SUPPLEMENTARY  INFORMATION:  K.  C. 
Pharmacal,  Inc.,  1310  Atlantic,  P.O.  Box 
7496,  North  Kansas  City,  MO  64116,  has 
informed  FDA  of  a  change  of  sponsor 
address  to  K.  C.  Pharmacal,  Inc.,  8345 
Melrose  Dr..  Lenexa,  KS  66214. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor  address. 

List  of  Sulqects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510-MEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Autliortty:  Sees.  201,  301,  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331.  351,  352. 
353.  360b.  371.  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
sponsor  address  for  "K.  C.  Pharmacal, 
Inc."  and  in  the  table  in  paragraph  (c)(2) 
in  the  entry  for  "038782"  by  revising  the 
sponsor  address  to  read  as  follows: 

§510.600    Names,  addresses,  and  drug 
labetef  codes  of  sponsors  of  approved 
applications. 

•        •        •        •        • 

(c)*    •    • 

(!)•     *     • 


Firm  name  and  address 


K.  C.  Pharmacal,  Inc.,  8345  Melrose  Dr.,  Lenexa,  KS  66214 


Drug  labeiercode 


038782 


(2) 
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Drug  labelercode 


038782 


Firm  fiame  arid  address 


K.  C.  Pharmacal.  Irx:..  8345  Melrose  Dr.,  Lenexa,  KS  66214 


Dated:  Septsmbar  4, 1997. 
George  A.  Mitchril, 

Acting  Director.  Center  for  Veterinary 

Medicine. 

IFR  Doc.  97-24736  Filed  9-17-97;  8:45  am) 

BtLUNG  COOC  41«0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Optittialmic  and  Topical  Dosage  Form 
New  Animai  Drugs;  Cyclosporlne 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Schering-Plough  Animal  Health.  The 
supplemental  NADA  provides  for  use  of 
cyclosporine  ophthalmic  ointment  on 
dogs  for  management  of  chronic 
superficial  keratitis  (CSK)  and  changing 
the  approved  label  claim  to  management 
of  chronic  keratoconjunctivitis  sicca 
(KCS). 

EFFECTIVE  DATE:  September  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855.  301-594-1612. 
SUPPlfMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health,  Schering-Plough 
Corp..  P.O.  Box  529.  Kenilworth.  NJ 
07033.  has  filed  supplemental  NADA 
141-052  Optimmune<S  (cyclosporine) 
ophthalmic  ointment  that  provides  for 
use  on  dogs  for  the  management  of 
chronic  superficial  keratitis  (CSK)  and 
changing  the  approved  label  claim  from 
treatment  to  management  of  chronic 
keratoconjiuictivitis  sicca  (KCS)  in  dogs. 
The  term  management  reflects  the 
complexity  of  the  therapy  for  the 
diseases.  The  drug  is  limited  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian.  The  supplement  is 
approved  as  of  August  26. 1997.  and  the 
regulations  are  revised  in  21  CFR 
524.575(c)(2)  to  reflect  the  approval. 


The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  or21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
nn.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
this  approval  for  use  in  nonfood- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning 
August  26,  1997.  because  the 
supplemental  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  studies  of  animal 
safety  or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant.  The  3  years  of 
marketing  exclusivity  applies  only  to 
the  new  indication  for  management  of 
CSK  in  dogs. 

FDA  has  carefully  considered  the 
potential  environmental  efi^ects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment,  and  that  an 
enviroiunental  impact  statement  is  not 
required.  FDA's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above). 

List  of  Subiects  in  21  CFR  Part  524 

Animai  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  pari  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 


Aathority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  524.575  is  amended  by 
revising  paragraph  (cM2)  to  read  as 
follows: 

1524.575    CyckMporln*  ophthalmic 
ointment. 

•  •        •        •        • 

(c)*  •  • 

(2)  Indications  for  use.  For 
management  of  chronic 
keratoconjunctivitis  sicca  (KCS)  and 
chronic  superficial  keratitis  (CSK)  in 
dogs. 

•  •        •        •        • 

Dated:  September  10.  1997. 
Mkhael ).  BlackweU. 
Deputy  Director,  Center  for  Veterinary 
Medicine. 
(PR  Doc.  97-24850  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  812 

[DocfcM  Na  96N-0299] 

Investigational  Device  Exemptions; 
Treatment  Use 

• 
AGENCY:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
procediues  to  allow  for  the  treatment . 
use  of  investigational  devices.  These 
procedures  are  intended  to  facilitate  the 
availability  of  promising  new 
therapeutic  and  diagnostic  devices  to 
desperately  ill  patients  as  early  in  the 
device  development  process  as  possible, 
i.e..  before  general  marketing  begins, 
and  to  obtain  additional  data  on  the 
device's  safety  and  effectiveness.  These 
procedures  apply  to  patients  with 
serious  or  immediately  life-threatening 
diseases  or  conditions  for  which  no 
comparable  or  satisfactory  alternative 
device,  drug,  or  other  therapy  exists. 
DATES:  The  regulation  is  efi'ective 
January  16,  1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  R.  L.ess,  Office  of  Device 
Evaluation  (HFZ-403),  Center  for 
Devices  and  Radiological  Health 
(CDRH).  Food  and  Drug  Administration. 
9200  Corporate  Blvd..  Rockville,  MD 
20850, 301-594-1190. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  May  22, 
1987  (52  FR  19466),  FDA  published  a 
final  rule  that  codified  procedures 
authorizing  the  treatment  use  of 
investigational  new  drugs  (IND's) 
(hereinafter  referred  to  as  the  treatment 
IND  regulation).  In  publishing  the 
treatment  IND  regulation,  FDA  was 
responding  to  an  increased  demand 
from  patients  as  well  as  bova  health 
professionals  to  permit  broader 
availability  of  investigational  drugs  to 
treat  serious  diseases  for  which  there 
were  no  satisfactory  alternative 
treatments.  For  similar  reasons,  in  the 
Federal  Register  of  December  19,  1996 
(61  FR  66954).  FDA  proposed  to  amend 
its  Investigational  Device  Exemptions 
(IDE)  regulation  (part  812  (21  CFR  part 
812))  to  allow  for  the  treatment  use  of 
investigational  devices  (hereinafter 
referred  to  as  the  treatment  IDE 
regidation).  With  minor  exceptions,  the 
proposal  paralleled  the  treatment  IND 
regulation  and  extended  those 
provisions  to  cover  the  treatment  use  of 
investigational  devices,  including 
diagnostic  devices.  The  final  nUe 
generally  codifies  the  proposal,  with 
some  exceptions  discussed  below. 
Similar  to  the  proposed  rule,  this  final 
rule  is  intended  to  facilitate  the 
availability  of  promising  new  devices  to 
patients  as  early  in  the  device 
development  process  as  possible  while 
safeguarding  against  commercialization 
of  the  device  and  ensuring  the  integrity 
of  controlled  clinical  trials. 

FDA  received  six  comments  on  the 
proposed  rule.  These  comments  were 
bora  an  institutional  review  board  (ERB). 
a  medical  device  consultant,  a  medical 
device  manufacturers'  association,  a 
medical  device  manufactiu^r,  an 
association  of  surgeons,  and  a 
consumer.  The  comments  generally 
supported  the  agency's  proposal  to 
provide  for  expanded  access  to 
investigational  devices  under  a 
treatment  IDE.  A  number  of  comments 
sought  clarification  of  specific  points,  or 
responded  to  specific  questions  raised 
in  the  preamble  to  the  proposed  rule.  No 
comments  opposed  codification  of  the 
treatment  procedures.  Interested 
persons  were  given  until  March  19, 
1997,  to  comment  on  the  proposed  rule. 


n.  Highlights  of  the  Final  Rule 

FDA  has  retained  the  basic  fiamework 
of  the  proposed  rule.  Treatment  use  of 
an  investigational  device  will  be 
considered  when:  (1)  The  device  is 
intended  to  treat  or  diagnose  a  serious 
or  immediately  life-threatening  disease 
or  condition;  (2)  there  is  no  comparable 
or  satisfactory  dtemative  device 
available  to  treat  or  diagnose  the  disease 
or  condition  in  the  intended  patient 
population:  (3)  the  device  is  under 
investigation  in  a  controlled  clinical 
trial  for  the  same  use  under  an  approved 
IDE,  or  all  clinical  trials  have  been 
completed;  and  (4)  the  sponsor  of  the 
controlled  clinical  trial  is  pursuing 
marketing  approval/clearance  of  the 
investigational  device  with  due 
diligence. 

Each  application  for  treatment  use 
shall  include,  among  other  things,  an 
explanation  of  the  rationale  for  the  use 
of  the  device;  the  criteria  for  patient 
selection;  a  description  of  clinical 
procediu^s;  laboratory  tests,  or  other 
measures  to  be  used  to  monitor  the 
eff^ects  of  the  device  and  to  minimize 
risk;  written  procedures  for  monitoring 
the  treatment  use;  information  that  is 
relevant  to  the  safety  and  effectiveness 
of  the  device  for  the  intended  treatment 
use;  and  a  written  protocol  describing 
the  treatment  use. 

Treatment  use  may  begin  30  days  after 
FDA  receives  the  treatment  IDE 
submission,  unless  FDA  notifies  the 
sponsor  earlier  than  30  days  that  the 
treatment  use  may  or  may  not  begin. 
FDA  may  approve  the  treatment  use  as 
proposed,  approve  it  with  modification, 
disapprove  it,  or  withdraw  approval  of 
the  treatment  IDE  if  FDA  finds  that 
certain  criteria  are  satisfied. 

Safeguards  for  treatment  use  of  an 
investigational  device  include  the: 
Distribution  of  the  device  through 
qualified  experts;  maintenance  of 
adequate  manufacturing  facilities;  the 
submission  of  certain  reports;  and 
compliance  with  the  regulations 
governing  informed  consent  and 
institutional  review  boards  (IRB's). 

The  sponsor  of  a  treatment  IDE  shall 
submit  progress  reports  to  all  reviewing 
IRB's  and  FDA  and  shall  be  responsible 
for  submitting  all  other  reports  required 
under  §812.150. 

In  response  to  comments,  FDA  has 
made  the  following  changes  in  the  final 
rule. 

FDA  has  streamlined  the  reporting 
requirements  in  §812.36(1).  First,  FDA 
decreased  the  fi^equency  with  which 
sponsors  must  submit  progress  reports 
under  §81 2.36(f).  Under  the  final  rule, 
the  sponsor  of  a  treatment  IDE  is 
required  to  submit  progress  reports  on  a 


semi-annual  basis,  rather  than  quarterly, 
to  all  reviewing  IRB's  and  FDA.  Upon 
filing  of  a  marketing  application,  the 
requirement  for  progress  reports  is 
further  reduced  to  annual  reporting  in 
accordance  with  §812.150.  Second, 
FDA  limited  the  type  of  information  that 
is  to  be  submitted  in  a  progress  report. 
Under  the  final  rule,  these  reports  are 
required  to  include  only  the  number  of 
patients  treated  with  the  device  under 
the  treatment  IDE.  the  names  of  the 
investigators  participating  in  the 
treatment  IDE,  and  a  brief  description  of 
the  sponsor's  efforts  to  pursue 
marketing  approval/clearance  of  the 
device. 

FDA  has  modified  the  rule  with 
respect  to  cost  recovery  by  adding  new 
§  812.36{c)(l)(x).  In  accordance  with 
this  provision,  if  the  device  is  to  be  sold, 
the  price  to  be  charged  is  to  be  based  on 
manufacturing  and  handling  costs  only. 
This  decision  was  based  on  the  fact  that 
imder  the  general  IDE.  sponsors  are 
permitted  to  recover,  among  other  costs, 
research  and  development  costs. 
Because  the  research  and  development 
expenditures  already  are  being 
recovered  under  the  general  IDE,  FDA 
concluded  that  cost  recovery  under  the 
treatment  IDE  should  be  limited  to  that 
of  supplying  the  device  for  the 
treatment  use,  i.e.,  manufacturing  and 
handling  costs. 

FDA  is  clarifying  the  final  nUe  to  state 
that  treatment  use  must  be  for  the  same 
use  as  that  studied  under  an  approved 
IDE.  The  preamble  to  the  proposed  rule 
addressed  this  point  at  61  FR  66954  at 
66955,  column  3,  and  FDA  believes  it  is 
important  to  include  it  in  the  codified 
language.  See  §  812.36(b)(3).  This 
change  reflects  the  fact  that  it  is  those 
indications  studied  in  the  controlled 
clinical  trial  for  which  the  agency 
would  have  the  preliminary  evidence  of 
safety  and  effectiveness  needed  to 
support  the  treatment  use. 

m.  Summary  and  Analjrsis  of 
Comments  and  FDA's  Responses 

A.  General  Comments 

1.  One  comment  stated  that  the 
example  FDA  provided  in  the  preamble 
to  the  proposed  nUe  of  an  approved 
device  that  would  have  met  the 
treatment  IDE  criteria,  i.e., 
nonthoracotomy  (transvenous) 
defibrillation  leads,  was  inappropriate. 
According  to  the  comment,  unless 
patients  in  need  of  such  leads  had  a 
complicating  disease  or  condition  that 
prevented  surgery,  the  surgical 
placement  of  approved  defibrillation 
leads  woidd  have  been  a  satisfoctory 
alternative  to  the  nonthoracotomy 
(transvenous)  defibrillation  leads.  The 
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comment  stated  that  placement  of  the 
transvenous  leads  may  present  less  risk 
to  the  patient  than  the  surgical 
placement  of  defibrillation  leads.  The 
comment  noted,  however,  that  the 
regulation  does  not  incorporate  risk 
considerations.  If  the  intent  of  the 
regulation  is  to  permit  the  use  of  a 
device  based  on  risk,  then  the  comment 
suggested  that  §  812.36(b)(2)  be 
rewritten  to  include  risk-benefit 
considerations: 

FDA  agrees  that  risk/benefit 
considerations  should  be  part  of 
treatment  IDE  decisionmaking,  but 
believes  that  the  agency  has  already 
addressed  this  concern  adequately  in 
the  criteria  established  under 
§  812.36(b)(1)  and  (b)(2),  in  conjunction 
with  the  bases  for  disapproval  or 
withdrawal  of  a  treatment  IDE  under 
§812.36(d)(2)(iii)  and  (d)(2)(iv).  In  the 
example  FDA  provided,  clinical  data 
from  the  general  IDE  showed  that 
nonthoracotomy  (transvenous) 
defibrillation  leads  addressed  an  unmet 
medical  need  in  a  defined  patient 
population,  i.e.,  those  patients  with 
postradiation  medieistinal  fibrosis  who 
could  not  undergo  surgical  placement  of 
the  approved  defibrillation  leads.  FDA's 
evaluation  of  a  treatment  IDE  in  this 
context  would  necessarily  include  full 
consideration  of  the  potential  risks  and 
benefits  of  the  device,  given  the  clinical 
and  other  scientific  information  known 
to  date,  in  light  of  the  seriousness  of  the 
disease  or  condition  and  availability  of 
alternative  therapies. 

In  addition,  FDA  notes  that  once  a 
treatment  IDE  is  made  available 
generally,  there  still  remains  a  risk/ 
benefit  consideration  for  individual 
patients  within  the  intended  patient 
population.  In  this  situation,  the 
physician  and  patient  would  need  to 
decide,  based  on  the  available  clinical 
information  and  the  individual  patient's 
condition,  whether  the  treatment  use 
device  would  expose  that  patient  to  an 
acceptable  level  of  risk.  This  is  a  case- 
by-case  decision  to  be  made  by  the 
doctor  and  the  patient. 

2.  A  comment  stated  that  the 
preamble  to  the  proposed  rule  could  be 
improved  by  providing  fewer  "disease" 
examples,  and  providing  more  examples 
of  surgical  uses,  implants,  or  injury/ 
accident  references,  where  devices 
might  be  utilized. 

La  response  to  the  recommendation, 
the  agency  is  providing  the  following 
examples  to  better  explain  when  a 
treatment  IDE  would  be  appropriate. 

One  example  of  an  approved  device 
that  would  have  met  the  treatment  use 
criteria  is  an  interactive  woiuid  and 
bum  dressing  indicated  for  use  as  a 
temporary  covering  for  surgicaUy 


excised  full-thickness  and  deep  partial- 
thickness  thermal  bums  in  patients  who 
require  such  a  temporary  covering  prior 
to  autograft  placement.  "This  device 
would  have  met  the  treatment  IDE 
criteria  because:  (1)  The  device  is 
intended  to  treat  immediately  life- 
threatening  conditions,  i.e.,  full- 
thickness  and  deep  partial-thickness 
thermal  burns;  (2)  there  were  no 
comparable  or  satisfactory  alternative 
devices  (the  only  alternative  therapy 
(cadaver  skin)  is  severely  limited  in 
supply  and  has  a  risk  of  disease 
transmission):  (3)  the  device  was  under 
investigation  in  a  controlled  clinical 
trial  for  the  same  use  under  an  approved 
IDE;  and  (4)  the  sponsor  of  the 
controlled  clinical  trial  was  pursuing 
marketing  approval  of  the  device  with 
due  diligence. 

Another  example  of  an  approved 
device  that  would  have  met  the 
treatment  use  criteria  is  the  low  density 
lipoprotein  (LDL)  apheresis  system 
indicated  for  use  in  performing  low 
density  lipoprotein  cholesterol  (LX)L-C) 
apheresis  to  acutely  remove  LDL-C  from 
the  plasma  of  the  following  high  risk 
patient  populations  for  whom  diet  has 
been  ineffective  and  maximiun  drug 
therapy  has  either  been  ineffective  or 
not  tolerated:  functional 
hypercholesterolemic  homozygotes  with 
LDL-C  >  500/mg/dl;  functional 
hypercholesterolemic  heterozygotes 
with  LDL-C  >  300  mg/dl;  and  fiinctional 
hypercholesterolemic  heterozygotes 
with  LDL-C  >  200  mg/dl  and 
documented  coronary  heart  disease. 
This  device  would  have  met  the 
treatment  IDE  criteria  because:  (1)  The 
device  is  intended  to  treat  serious 
conditions,  i.e.,  functional 
hypercholesterolemic  homozygotes/ 
heterozygotes  with  certain  LDL-C 
levels;  (2)  there  were  no  comparable  or 
satisfactory  alternative  devices  (the  only 
alternative  therapies  available  to  treat 
these  high  risk  patients  are  diet,  which 
can  be  ineffective,  and  maximum  drug 
therapy,  which  can  be  either  ineffective 
or  not  tolerated);  (3)  the  device  was 
under  investigation  in  a  controlled 
clinical  trial  for  the  same  use  under  an 
approved  IDE;  and  (4)  the  sponsor  of  the 
controlled  clinical  trial  was  pursuing 
marketing  approval  of  the  device  with 
due  diligence. 

Again,  these  are  illustrative  examples 
only. 

3.  Two  comments  requested  that  FDA 
discuss  the  differences  and 
relationships  among  treatment  IDE's, 
emergency  use  devices,  the  Office  of 
Device  Evaluation's  (ODE) 
memorandum  on  "Continued  Access  to 
Investigational  Devices  During 
Premarket  Approval  Application  (PMA) 


Preparation  and  Review,"  expedited 
review,  and  custom  devices.  One  of  the 
comments  recommended  that  CDRH 
issue  separate  guidance  delineating  the 
differences  and  relationships  among 
these  policies/regulations. 

Witn  the  exception  of  custom  devices, 
FDA  has  issued  guidance  on  all  of  the 
topics  identified  in  the  previous 
comments.  The  agency  has  provided  the 
following  siunmary  of  each  of  these 
policies  and  has  also  identified  key 
similarities  and  differences  between  - 
them  and  the  treatment  IDE  regulation. 

1.  "Guidance  for  the  Emergency  Use  of 
Unapproved  Medical  Devices" 

Under  FDA's  "Guidance  for  the 
Emergency  Use  of  Unapproved  Medical 
Devices"  (hereinafter  referred  to  as  the 
Emergency  Use  Policy),  that  appeared  in 
the  Federal  Register  of  October  22,  1985 
(50  FR  42866),  an  unapproved  medical 
device  is  a  device  that  is  utilized  for  a 
purpose,  condition,  or  use  for  which  the 
device  requires,  but  does  not  have,  an 
approved  application  for  premarket 
approval  under  section  515  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e)  or  an  approved 
IDE  under  section  520(g)  of  the  act  (21 
U.S.C.  360j(g)).  Normally,  an 
imapproved  device  may  be  used  in 
human  subjects  only  if  it  is  approved  for 
clinical  testing  under  an  IDE. 
Emergency  use  of  an  unapproved 
device,  however,  may  occur  when  an 
IDE  for  the  device  does  not  exist,  when 
a  physician  wants  to  use  the  device  in 
a  way  not  approved  under  the  IDE,  or 
when  a  physician  or  institution  is  not 
approved  luider  the  IDE. 

The  Emergency  Use  Policy  is  different 
from  the  treatment  IDE  regulation  in 
significant  ways.  First,  the  Emergency 
Use  Policy  is  designed  for  just  that — 
emergencies — and  is  applied  on  an 
individual  patient  basis.  To  qualify  for 
emergency  use,  the  treating  physician 
must  conclude  that:  (1)  The  patient  has 
a  life-threatening  condition  that  needs 
immediate  treatment;  (2)  no  generally 
acceptable  alternative  treatment  for  the 
condition  exists;  and  (3)  there  is  no  time 
to  obtain  FDA  approval  due  to  the 
immediate  need  of  the  patient 

By  contrast,  treatment  use  of  an 
investigational  device  is  designed  to 
operate  prospectively  under  a  protocol 
that  may  cover  a  large  number  of 
patients,  so  that  a  treatment  IDE 
application  would  be  submitted  to  and 
approved  by  the  agency  before  patients 
are  treated  v^th  the  device.  Also,  the 
Emergency  Use  Policy  is  limited  to  life- 
threatening  situations,  whereas  a 
treatment  IDE  allows  use  of  the  device 
for  serious  diseases  in  addition  to  those 
that  are  immediately  life-threatening. 
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2.  "Continued  Access  to  Investigational 
Devices  During  Premarket  Approval 
Application  (PMA)  Preparation  and 
Review" 

Under  ODE's  policy  entitled 
"Continued  Access  to  Investigational 
Devices  During  PMA  Preparation  and 
Review"  (hereinafter  referred  to  as  the 
Continued  Access  Policy),  sponsors  of 
clinical  investigations  are  permitted  to 
continue  to  enroll  subjects  while  a 
marketing  application  is  being  prepared 
by  the  sponsor  or  reviewed  by  ODE  if 
there  is:  (1)  A  public  health  need  for  the 
device;  or  (2)  preliminary  evidence  that 
the  device  is  likely  to  be  effective  and 
no  significant  safety  concerns  have  been 
identified  for  the  proposed  indication. 
By  allowing  sponsors  to  continue  to 
enroll  patients  while  a  marketing 
application  is  being  prepared  and/or 
reviewed,  the  Continued  Access  Policy 
allows  increased  patient  access  and  the 
collection  of  additional  safety  and 
effectiveness  data  to  support  the 
marketing  application  or  address  new 
questions  regarding  the  investigational 
device.  The  Continued  Access  Policy 
may  be  applied  to  any  clinical 
investigation  that  meets  the  criteria 
identified  above;  however,  it  is  intended 
to  be  applied  late  in  the  device 
development  process,  i.e.,  after  the 
controlled  clinical  trial  has  been 
completed. 

There  is  significant  overlap  between 
the  treatment  IDE  regulation  and  the 
Continued  Access  Policy.  Both  the 
Continued  Access  Policy  and  the 
treatment  IDE  regulation  are  intended  to 
provide  additional  access  to  an 
unapproved  device,  once  preliminary 
evidence  regarding  safety  and 
effectiveness  is  available  to  FDA. 
However,  because  a  treatment  IDE  can 
be  submitted  earlier  in  the  IDE  process, 
i.e.,  once  promising  evidence  of  safety 
and  effectiveness  has  been  collected 
under  the  IDE  but  while  the  clinical 
study  is  ongoing,  it  could  provide  access 
to  a  wider  group  of  patients  at  an  earlier 
stage  in  the  IDE  process.  The  treatment 
IDE  regulation  also  has  a  more  narrow 
application  than  the  Continued  Access 
Policy  in  that  treatment  use  is  intended 
to  address  only  those  patients  who  have 
an  immediately  life-threatening  or 
serious  disease  or  condition  whereas  the 
Continued  Access  Policy,  which  is 
applied  later  in  the  process,  may  be 
considered  for  any  cRiiical  study. 

3."PMA/510(k)  Expedited  Review" 

•  According  to  ODE'S  "PMA/510(k) 
Expedited  Review"  policy  (hereinafter 
referred  to  as  the  Expedited  Review 
Policy),  expedited  review  of  a  marketing 
application  may  be  considered  for  a 


device  intended  for  or  meeting  at  least 
one  of  tlfe  following  criteria:  (1)  Life- 
threatening  or  irreversibly  debilitating 
condition  with  no  alternative  modality. 
The  condition  or  potential  condition/ 
disease  is  serious  or  life-threatening  or 
presents  a  risk  of  serious  morbidity  and 
no  alternative  legally  marketed 
diagnostic/therapeutic  modality  exists; 
(2)  life-threatening  or  irreversibly 
debilitating  condition  with  approved 
alternatives,  but  where  the  new  device 
provides  for  clinically  important  earlier 
diagnosis  or  significant  advances  in 
safety  and/or  effectiveness  over  the 
existing  alternatives;  (3)  a  revolutionary 
(breakthrough)  device,  i.e.,  the  device 
represents  a  clear  clinically  meaningful 
advantage  over  existing  technology 
defined  as  having  a  major  increase  in 
effectiveness  or  reduced  risk  compared 
to  existing  technology;  and  (4)  a  specific 
public  health  tjenefit,  i.e.,  the 
availability  of  the  device  is  otherwise  in 
the  best  interest  of  the  public  health. 

Under  the  ExpeditedReview  Policy, 
granting  expedited  review  ensures  that 
the  marketing  application  will  receive 
priority  review,  i.e.,  review  before  other 
pending  PMA's  or  510(k)s.  Therefore, 
the  Expedited  Review  Policy  differs 
bom  the  treatment  IDE  regulation  in 
that  expedited  review  pertains  to  the 
review  priority  given  to  marketing 
applications,  whereas  treatment  use 
pertains  to  expanding  access  to  patients 
of  a  device  during  the  course  of  the 
clinical  investigation. 

As  stated  previously,  FDA  intends  to 
interpret  the  criteria  for  treatment  IDE's 
in  the  same  way  CDRH  applies  the 
criteria  for  expedited  review  of 
marketing  applications.  FDA  anticipates 
that  most  requests  for  treatment  use 
would  involve  devices  that  meet  the 
criteria  for  expedited  review,  i.e.,  the 
device:  (1)  Is  intended  for  a  life- 
threatening  or  irreversibly  debilitating 
condition  for  which  there  is  no 
alternative  therapy  or  for  which  the 
device  provides  a  significant  advance  in 
safety  and  effectiveness  over  the 
existing  ahematives;  or  (2)  meets  a 
specific  public  health  need.  These 
criteria  are  similar  because  the  same 
public  health  considerations  that  justify 
expanding  access  to  an  investigational 
product  also  justify  giving  a  marketing 
application  for  that  device  top  priority. 
In  both  cases,  the  likely  patient  benefit 
warrants  special  policies. 

4.  Custom  Devices 

FDA  has  not  issued  a  guidance 
dociunent  concerning  custom  devices, 
but  a  custom  device  is  defined  in 
§  12.3(b).  A  custom  device  is  one  that: 

(1)  Necessarily  deviates  &om  devices 
generally  available  or  from  an  applicable 


performance  standard  or  premarket  approval 
requirement  in  order  to  comply  with  the 
order  of  an  individual  physician  or  dentist; 
(2)  is  not  generally  available  to,  or  generally 
used  by.  other  physicians  or  dentists;  (3)  is 
not  generally  available  in  tinished  form  for 
purchase  or  for  dispensing  upon 
prescription;  (4)  is  not  offered  for  commercial 
distribution  throu^  labeling  or  advertising; 
and  (5)  is  intended  for  use  liy  an  individual 
patient  named  in  the  order  of  a  physician  or 
dentist,  and  is  to  be  made  in  a  specific  form 
for  that  patient,  or  is  intended  to  meet  the 
special  needs  of  the  physician  or  dentist  in 
the  course  of  professional  practice. 
Because  all  the  preceding  criteria  must 
be  met  for  a  device  to  qualify  as  a 
custom  device  and  because  the  use  of  a 
custom  device  is  exempt  from  the  IDE 
regulation  (§  812.2(c)(7)),  the  provision 
usually  covers  only  a  single  device  and 
is  not  frequently  applicable. 

FDA  believes  that  the  existing 
guidance  dociunents  on  these  topics, 
together  with  the  preceding  discussion, 
satisfies  the  concern  raised  in  the 
comment 

4.  One  conunent  suggested  that  FDA 
add  a  reference  to  the  Emergency  Use 
Policy  to  permit  shipment  of  devices  in 
emergency  situations  such  as  those  in 
21  CFR  312.36.  The  same  comment 
asked  FDA  to  clarify  that  IRB  review  is 
not  necessary  in  the  case  of  emergency 
use  for  a  single  patient. 

Emergency  use  for  a  single  patient  is 
governed  by  rt)A's  Emergency  Use 
Policy.  As  noted  previously  in  the 
Emergency  Use  Policy,  an  unapproved 
device  may  be  shipp^  without  FDA 
approval  to  a  physician  who  is  faced 
with  an  emergency  situation  that  meets 
the  outlined  criteria. 

The  comment's  request  for 
clarification  regarding  IRB  review  in  the 
case  of  an  emei^gency  use  for  a  single 
patient  is  also  addressed  in  the 
Emergency  Use  Policy.  Under  this 
guidance,  in  the  event  that  a  device  is 
needed  to  treat  a  life-threatening  disease 
or  condition,  FDA  would  expect  the 
physician  to  follow  as  many  patient 
protection  procediu-es  as  possible.  These 
include,  among  other  things,  obtaining 
the  IRB  chairperson's  concurrence  and 
complying  with  the  institution's 
requirements  regarding  such  use. 
Therefore,  IRB  approval  for  emergency 
use  would  only  be  required  if  such 
review  were  necessary  imder  the 
procedures  of  that  particular  institution. 
5.  One  comment  raised  a  concern  that 
the  treatment  IDE  review  procedures 
and  reporting  requirements  will  create 
additional  work  that  will  delay  FDA's 
review  of  PMA's. 

FDA  disagrees.  As  stated  in  the 
preamble  to  the  proposed,  FDA 
anticipates  a  limited  number  of 
treatment  IDE's  and  has  estimated  it  is 
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likely  to  receive  six  annually.  (See  61 
FR  66954  at  66959.)  Although  these 
treatment  IDE's  will  create  additional 
work  for  the  agency,  such  a  limited 
number  will  not  cause  delays  in  FDA's 
review  of  PMA's.  Moreover,  in  the  10 
years  since  the  treatment  IND  rule  was 
issued,  the  agency  has  not  experienced 
delays  in  the  review  of  new  drug 
applications  due  to  the  additional  work 
created  by  the  treatment  IND  review 
procedures  and  reporting  requirements. 

B.  Specific  Comments 

1.  A  comment  noted  that  §  812.36(a) 
defines  an  "inmiediately  life-threatening 
disease  or  condition,"  but  does  not 
define  a  "serious  disease  or  condition." 
The  comment  asserted  that  the  term 
"serious"  disease  or  condition  should 
either  be  defined  in  or  omitted  from  the 
regulation  because  it  is  likely  to  be  a 
"gray  area"  with  regard  to  interpretation 
of  the  regulation.  The  comment 
preferred  that  the  term  "serious"  be 
omitted  because  the  diseases  intended 
to  be  included  under  this  definition,  i.e., 
early  stages  of  breast  cancer, 
proliferative  vitreoretinopathy,  and 
advanced  Parkinson's  disease,  would 
meet  the  definition  of  an  "immediately 
life-threatening  disease  or  condition." 

FDA  does  not  intend  to  add  a 
definition  of  "serious  disease  or 
condition"  to  the  final  rule.  The  agency 
has  concluded  that  defining  the  term 
"serious  disease  or  condition"  could  be 
unduly  restrictive  and  limit  the  agency's 
discretion  when  determining  whether 
certain  stages  of  a  disease  or  condition 
are  "serious."  In  addition,  the  agency's 
experience  under  the  treatment  IND 
regulation  demonstrates  that  a 
definition  is  unnecessary;  the  agency 
has  been  successful  in  identifying  the 
serious  diseases  or  conditions 
appropriate  to  treatment  IND  even 
though  the  term  is  undefined  in  that 
regulation.  If  a  sponsor  is  not  sure  of 
whether  a  particular  stage  of  a  disease 
or  condition  would  be  considered 
"serious,"  the  sponsor  should  contact 
the  appropriate  review  division  in  ODE 
for  clarification. 

FDA  did  not  omit  the  term  "serious 
disease  or  condition"  from  the 
regulation  because,  contrary  to  the 
comment's  assertion,  the  diseases  or 
conditions  intended  to  be  included 
under  the  serious  disease  or  condition 
definition  would  not  meet  the  definition 
of  immediately  life-threatening  disease 
or  condition  in  all  circumstances.  For 
example,  advanced  Parkinson's  disease 
would  normally  be  considered  a  serious 
disease  or  condition  rather  than  an 
immediately  life-threatening  disease 
state,  i.e.,  there  is  not  a  reasonable 
likelihood  that  death  will  occur  within 


a  matter  of  months  nor  is  premature 
death  likely  without  earlv  treatment 

2.  One  comment  statea  that  the 
definition  of  "immediately  life- 
threatening  disease  or  condition"  is 
severe  in  its  limitations.  As  a  result,  the 
comment  suggested  that  FDA  adopt  the 
definition  used  for  expedited  review, 
i.e.,  a  condition  or  disease  that  is 
irreversibly  debilitating  with  no 
alternative  treatment  modalities  or 
meets  a  specific  public  health  need.  The 
comment  believed  that  this  would  cover 
serious  disease  states  but  not  restrict 
those  diseases  to  those  likely  to  result  in 
imminent  death.  The  comment  stated 
that  this  definition  is  appropriate 
because  FDA  intends  to  interpret  the 
criteria  for  treatment  use  IDE's  in  the 
same  way  FDA  applies  the  criteria  for 
expedited  review  of  PMA's. 

FDA  disagrees  with  the 
recommendation  to  modify  the 
definition  of  "immediately  life- 
threatening  disease  or  condition."  As 
stated  in  the  preamble  to  the  proposed 
rule,  with  minor  exceptions,  the 
treatment  IDE  regulation  parallels  the 
treatment  IND  regulation  and  extends 
those  provisions  to  cover  treatment  use 
of  investigational  devices.  FDA  does  not 
believe  that  this  definition  will  be 
problematic  in  light  of  the  fact  that  FDA 
is  adopting  the  same  definition  in  the 
treatment  IDE  regulation  that  is  used  in 
the  treatment  IND  regulation.  Since  the 
implementation  of  the  treatment  IND 
regulation  in  1987,  FDA  has  not  had  any 
experience  that  would  indicate  that  the 
definition  is  severe  in  its  limitations. 
The  agency  also  believes  that  adopting 
the  same  definition  of  immediately  life- 
threatening  disease  or  condition  in  both 
treatment  regulations  will  promote 
consistency. 

3.  One  comment  recommended  that 
FDA  expand  the  definition  of  an 
"immediately  life-threatening  disease  or 
condition"  to  include  diseases  or 
conditions  that  threaten  the  integrity  of 
the  nervous  system.  According  to  the 
comment,  an  investigational  device 
might  prevent  devastating  neurological 
illness  even  though  death  is  not 
imminent. 

FDA  disagrees  with  expanding  the 
definition  of  immediately  life- 
threatening  disease  or  condition  to 
include  neurological  illnesses  not 
resulting  in  imminent  death  because  the 
agency  intended  that  such  illnesses  be 
included  under  the  definition  of  a 
serious  disease  or  condition.  For 
example,  as  stated  in  the  proposed  rule, 
advanced  Parkinson's  disease,  which 
causes  severe  neurological  impairment, 
would  be  considered  a  serious  disease 
or  condition  appropriate  for  a  treatment 
IDE.  (See  61  FR  66954  at  66955.) 


Likewise,  advanced  multiple  sclerosis 
would  also  be  considered  a  serious 
disease  or  condition  because,  although 
it  does  not  result  in  imminent  death,  it 
causes  severe  neurological  impairment 

4.  A  comment  requested  that 

§  812.36(b)(3]  be  clarified  to  read  that, 
patients  who  were  in  the  "parent" 
controlled  clinical  trial  under  the 
approved  IDE  be  allowed  to  continue 
under  the  treatment  IDE,  after  the  parent 
controlled  clinical  trial  has  been 
completed,  but  before  FDA  approval  is 
received.  The  comment  referred  to  the 
July  15,  1996,  memorandum  entitled, 
"Continued  Access  to  Investigational 
Devices  During  Premarket  Approval 
Application  (PMA)  Preparation  and 
Review." 

FDA  agrees  that  patients  who  were 
originally  enrolled  in  the  "parent" 
controlled  clinical  trial,  which  is  now 
complete,  could  qualify  for  continued 
access  to  the  device  luider  the 
Continued  Access  Policy  described  in 
section  III.A.2  of  this  document.  The 
agency  does  not  believe  a  change  to  the 
regulation  is  needed  to  accommodate 
this  situation. 

5.  In  the  preamble  to  the  proposed 
rule  in  §  812.36(e),  FDA  solicited 
comments  on  the  appropriate  approach 
to  take  with  respect  to  charging  for 
devices  under  treatment  IDE's.  (See  61 
FR  66954  at  66958.)  Specifically,  FDA 
posed  the  following  questions  in 
connection  with  §  812.36(e): 

1.  Do  the  IDE  and  Treatment  IDE 
Regulations  Provide  Sufficient 
Protection  Against  Commercialization? 

FDA  received  one  comment,  which 
stated  that  the  IDE  regulation,  the 
proposed  rule  on  treatment  IDE's, 
market  forces,  and  expedited  review 
procedures,  where  appropriate,  protect 
against  commercialization  of  devices 
distributed  under  IDE's  or  treatment 
IDE's.  First,  according  to  the  comment, 
§§812.40  and  812.43  and  proposed 
§81 2.36(e)  limit  distribution  of 
investigational  devices  by  ensuring  that 
only  qualified  investigators  receive  the 
device.  Failure  of  the  manufacturer  to 
control  distribution  often  draws 
attention  from  competitors  who  report 
such  violations  to  FDA,  thus  adding  an 
additional  commercialization  control 
element.  Secondly,  the  conmient 
pointed  out  that  §  812.7(c)  and  proposed 
§  812.36(e)  prohibit  sponsors  from 
unduly  prolonging  an  investigation. 
Thirdly,  according  to  the  comment, 
proposed  §  812.36(f)  adds  another  layer 
of  control  over  commercialization  of 
treatment  investigational  devices  by 
requiring  sponsors  to  provide  a 
description  of  their  efforts  to  pursue 
marketing  approval/clearance  of  the 
device  in  the  progress  reports  which  are 


Federal  Register  /  Vol.  62.  No.  181  /  Thursday,  September  18,  1997  /  Rules  and  Regulations  48945 


to  be  submitted  to  both  FDA  and  the 
IRB's.  Finally,  the  comment  noted  that 
if  a  device  meets  the  criteria  for  a 
treatment  IDE,  it  will  also  meet  the 
criteria  for  expedited  review  of  PMA's. 
Accordingly,  the  comment  suggested 
that  in  cases  where  a  treatment  IDE  is 
approved,  expedited  review  of  the  PMA 
should  be  automatically  granted. 
Expedited  reviews  should  add  another 
layer  of  control  against  clinical  trial 
prolongation  once  the  trial  has  been 
completed  and  the  PMA  is  pending 
because  it  is  anticipated  that  the  PMA 
would  be  reviewed  more  quickly. 

FDA  agrees  that  the  IDE  and  treatment 
IDE  regulations  should  provide 
sufficient  protection  against 
commercialization  of  the  investigational 
device.  In  the  general  IDE  regulation, 
§  812.7(c)  prohibits  sponsors  from 
unduly  prolonging  an  investigation, 
§  812.43(b)  limits  distribution  of  the 
investigational  device  to  qualified 
investigators,  and  §  812.150(b)(5) 
requires  the  submission  of  progress 
reports  to  FDA  and  the  IRB's.  Under 
§  812.36(e),  sponsors  of  treatment  IDE's 
are  subject  to  all  of  the  requirements  of 
the  general  IDE  regulation.  Sponsors  of 
treatment  IDE's  are  also  subject  to 
§  812.36(f).  which  requires  sponsors  to 
describe  their  efforts  to  pursue 
marketing  approval/clearance  of  the 
device  in  their  progress  reports. 
2.  Is  It  Appropriate  for  Sponsors  to 
Recover  Research  and  Development 
Costs  in  Addition  to  the  Costs  of 
ManuCactiuing  and  Handling  of  an 
Investigational  Device? 

One  comment  stated  that  it  is  not 
appropriate  for  sponsors  to  recover 
research  and  development  costs  when 
charging  for  devices  imder  a  treatment 
IDE  because  the  assigimient  of  such 
costs  to  the  limited  number  of  devices 
imder  the  treatment  IDE  will  result  in 
the  device  being  extremely  costly  and, 
therefore,  not  used.  The  comment  also 
stated  that  delaying  recovery  of  the 
research  and  development  costs  until 
device  approval  will  provide  an 
incentive  for  the  sponsor  to  obtain  such 
approval. 

"Three  other  comments  stated  that 
sponsors  should  be  able  to  recover 
research  and  development  costs  as  well 
as  manufacturing  and  handling  costs,  as 
is  the  case  with  IDE's  in  gener^. 
According  to  two  of  the  comments,  not 
allowing  sponsors  to  recover  these  costs 
Mrill  result  in  a  reduction  of  the  niunber 
of  IDE's  and  treatment  IDE's.  One  of  the 
comments  noted  that  charging  a  lower 
price  for  a  device  under  a  treatment  IDE 
than  under  the  IDE  in  general  could 
dissuade  sponsors  from  submitting 
treatment  IDE  applications.  According 
to  the  second  comment,  the  majority  of 


devices  that  would  be  under  treatment 
IDE's  are  breakthrough  technologies 
developed  by  small  start-up  and 
medium  sized  companies,  which  often 
depend  upon  Venture  capital  to  develop 
new  devices.  The  comment  further 
asserted  that  these  companies  cannot 
afford  the  costs  of  a  clinical  trial  unless 
they  are  compensated.  Alternatively,  the 
comment  noted  that  larger  companies 
may  opt  not  to  apply  for  an  IDE  or 
treatment  IDE  if  the  costs  of  research, 
development,  manufacturing,  and 
handling  as  well  as  the  expense  of  the 
trial  itself  cannot  be  adequately 
recovered  by  postapproval  sales. 

Upon  consideration  of  the  comments, 
FDA  has  decided  that  it  is  not 
appropriate  for  sponsors  to  recover 
research  and  development  costs  under 
treatment  IDE's.  FDA  acknowledges  that 
the  investment  cost  of  developing  a 
device  may  be  high  and  that  the  actual 
cost  recovered  by  the  sponsor  may  be  a 
factor  in  proceeding  with  development 
of  the  device.  (See  43  FR  20726  at 
20742.)  Nevertheless,  it  is  a  well- 
established  principle,  that  no  profit 
should  be  made  on  experimental 
devices.  (See  45  FR  3732  at  3741. 
January  18. 1980;  Medical  Devices; 
Procedures  for  IDE's;  Final  rule.)  Based 
on  this  principle,  and  on  the  feet  that 
research  and  development  expenditures 
may  be  recovered  under  the  general  IDE. 
FDA  has  concluded  that  cost  recovery 
during  a  treatment  IDE  should  be 
limited  to  those  direct  costs  of 
supplying  the  device  for  the  treatment 
use,  i.e.,  manufacturing  and  handling 
costs.  In  this  way,  manufactm^rs  would 
not  incur  additional  costs  as  a  result  of 
participating  in  a  treatment  IDE.  FDA 
recognizes,  however,  that  manufacturing 
and  handling  costs  per  unit  may  be 
higher  during  production  of  a  limited 
number  of  units  than  during  full 
commercial  distribution. 
3.  Should  Prior  FDA  Approval  for 
Charging  Be  Required? 

One  comment  stated  that 
§  812.20(b)(8).  which  requires  a  sponsor 
to  justify  why  the  price  charged  for  the 
device  does  not  exceed  research, 
development,  manufacturing,  and 
handling  costs,  should  also  be  part  of 
the  treatment  IDE  application.  Another 
comment  believed  that  sponsors  should 
inform  FDA  in  the  treatment  IDE 
application  if  and  how  much  they 
intend  to  charge  for  the  device.  The 
comment  stated  that  the  sponsor  should 
provide  a  justification  for  the  charge 
based  on  actual  manufacturing  and 
handling  costs  only,  and  FDA  approval 
of  the  charge  would  be  implied  when 
FDA  approves  the  treatment  IDE 
application.  Another  comment  stated 
that  prior  FDA  approval  of  costs  is  not 


appropriate  because  such  approval 
would  result  in  a  longer  treatment  IDE 
approval  process. 

FDA  ag^Bes  that,  as  with  IDE's  in 
general,  prior  approval  for  charging  for 
the  treatment  use  device  should  be 
required.  Therefore.  FDA  has  added 
§  812.36(c)(l)(x).  which  states  that  if  the 
device  is  to  be  sold,  the  treatment  IDE 
sponsor  is  required  to  submit  the  price 
charged  for  the  treatment  use  device  and 
a  statement  indicating  that  the  price  is 
based  on  manufacturing  and  hAnrfljng 
costs  only. 

FDA  disagrees  that  prior  approval  of 
costs  will  result  in  a  longer  approval 
process  for  treatment  IDE  applications. 
Under  §  812.30(a)  of  the  general  IDE 
regulation.  FDA  is  required  to  notify  a 
sponsor  in  writing  of  its  decision  to 
approve  the  investigation  as  proposed, 
approve  it  with  modifications,  or 
disapprove  it  within  30  days  of  receipt 
of  the  application.  That  review  includes 
a  review  of  the  sponsor's  decision  to 
charge  for  the  device.  Under 
§  812.36(d)(1),  FDA  is  also  required  to 
review  treatment  IDE  applications 
within  the  30-day  timeframe;  there  is  no 
reason  to  assume  the  approval  process 
for  treatment  IDE's  will  be  protracted. 

6.  According  to  one  comment  on 
§  812.36(f),  quarterly  reports  to  the  IRB's 
and  FDA  should  be  subject  to 
restrictions  intended  to  protect 
confidential  information. 

FDA  agrees  that  treatment  IDE 
progress  reports  ordinarily  should  be 
kept  confidential.  As  provided  for  under 
§  812.38(a)  of  the  IDE  regulation  in 
general,  FDA  will  not  disclose  the 
existence  of  an  IDE  imtil  FDA  approves 
a  marketing  application  for  the  device 
unless  its  existence  has  previously  been 
publicly  disclosed  or  acknowledged. 
Even  if  the  existence  of  an  IDE  has  been 
disclosed  or  acknowledged  by  the 
sponsor,  as  is  likely  with  respect  to 
treatment  IDE's,  the  information 
contained  in  an  IDE  or  treatment  IDE, 
including  progress  reports  submitted 
under  §  812.36,  is  generally  protected 
from  disclosure. 

A  second  conmient  on  proposed 
§  812.36(f)  alleged  that  quarterly 
reporting  is  an  unnecessary  burden  on 
sponsors.  The  comment  noted  that  the 
parallel  IND  regulation  does  not  require 
additional  quarterly  reporting.  The 
comment  also  alleged  that  this 
requirement  conflicts  with  the 
Paperwork  Reduction  Act,  in  that  it 
adds  a  layer  of  paperwork  never  before 
required  for  IDE's.  According  to  the 
comment,  the  adverse  reporting 
procedures  for  IDE's  would  provide 
enough  safeguards  for  treatment  IDE's 
without  adding  a  new  layer  of 
paperwork. 
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FDA  agrees  in  part  with  the  comment. 
Upon  reconsideration,  FDA  has 
concluded  that  such  frequent  reporting, 
in  addition  to  the  annual  reporting 
requirement  under  the  regular  IDE,  is 
not  necessary.  Therefore,  FDA  has 
revised  the  reporting  requirements  to 
include  those  elements  needed  to 
monitor  the  size  and  scope  of  the 
treatment  IDE.  and  to  assess  the 
sponsor's  due  diligence  in  seeking 
marketing  approval.  Under  final 
§  812.36(0.  the  sponsor  of  a  treatment 
IDE  is  required  to  submit  progress 
reports  on  a  semi-annual  basis  to  all 
reviewing  IRB's  and  FDA  until  the  filing 
of  a  markating  application.  These 
reports  shall  be  based  on  the  period  of 
time  since  initial  approval  of  the 
treatment  IDE  and  shall  include  only 
three  items:  (1)  The  number  of  patients 
treated  with  the  device  under  the 
treatment  IDE;  (2)  the  names  of  the 
investigators  participating  in  the 
treatment  IDE;  and  (3)  a  brief 
description  of  the  sponsor's  efforts  to 
pursue  marketing  approval/clearance  of 
the  device.  Upon  filing  of  a  marketing 
application,  progress  reports  will  be 
required  to  be  submitted  annually  in 
accordance  with  §  812.150(b)(5).  At  the 
sponsor's  option,  the  annual  report  for 
the  treatment  IDE  may  be  combined 
with  the  annual  report  for  the  general 
IDE  or  may  be  submitted  separately. 

FDA  disagrees  that  the  suomission  of 
progress  reports  conflicts  with  the 
Paperwork  Reduction  Act.  In 
accordance  with  §  812.150(b)(4),  the 
sponsor  of  an  IDE  is  required  to  submit 
to  FDA,  at  6-month  intervals,  a  current 
list  of  all  investigators  participating  in 
the  investigation.  Furthermore,  under 
§  812.150(b)(5),  at  regiilar  intervals  and 
at  least  yearly,  the  sponsor  of  an  IDE  is 
required  to  submit  progress  reports  to 
all  reviewing  IRB's  and  FDA.  Under 
final  §  812.36(f),  the  sponsor  of  a 
treatment  IDE  will  be  required  to  submit 
reports  on  the  treatment  use  at  6  month 
intervals,  the  same  frequency  required 
for  updating  information  about 
investigators  of  controlled  clinical  trials. 
Although  the  content  of  the  semi-annual 
report  differs,  the  information  required 
is  minimal,  but  nevertheless  necessary, 
to  maintain  control  over  the  treatment 
use.  Therefore,  FDA  believes  that  semi- 
annual reporting  for  treatment  IDE's  is 
consistent  with  the  reporting 
requirements  for  IDE's  in  general  and 
does  not  conflict  with  the  Paperwork 
Reduction  Act. 

Finally,  FDA  agrees  that  the  adverse 
event  reporting  requirements  for  IDE's 
in  general  should  provide  adequate 
patient  protection  for  treatment  IDE's. 
(See  §  812.150(b)(1).)  Under  final 
§  812.36(f).  semi-annual  progress  reports 


for  treatment  IDE's  are  no  longer 
required  to  include  a  summary  of 
anticipated  and  unanticipated  adverse 
device  effects  because  this  information 
will  be  captured  in  the  annual  progress 
reports  of  §  812.150(b)(5)  and  by  the  10- 
day  reporting  requirements  of 
§  812.150(b)(1). 

IV.  EnviromneDlal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  final  rule  is  of 
a  type  that  do^  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Anal]rsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
and  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  relevant  information 
should  already  be  available  to  FDA  in 
the  sponsor's  IDE,  limited  additional 
information  relative  to  the  safety  and 
effectiveness  of  the  device  for  treatment 
use  would  be  required  in  the  treatment 
IDE  application.  In  fact,  applications  for 
treatment  use  may  be  submitted  as 
supplements  to  the  IDE  for  the 
controlled  clinical  trial  in  order  to 
eliminate  additional  burden  that  could 
result  if  sponsors  were  required  to 
submit  new  applications.  As  a  result, 
this  final  rule  will  not  impose 
significant  economic  impact  on  any 
small  entities.  The  Commissioner, 
therefore,  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 


not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate,  and  therefore  a  summary 
statement  of  analysis  pursuant  to 
section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  is  not 
required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collections  requirements  that  are  subject 
to  review  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection 
requirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Investigational  Device 
Exemptions;  Treatment  Use. 

Description:  This  regulation 
establishes  the  procedures  for  the 
treatment  use  of  investigational  devices. 
The  purpose  of  this  regulation  is  to 
permit  broader  availability  of 
investigational  devices  to  treat  serious 
or  immediately  life-threatening  diseases 
or  conditions  for  which  there  are  no 
satisfactory  alternative  treatments. 
Under  the  final  rule,  treatment  use  of  an 
investigational  device  would  only  be 
considered  when  the  following  criteria 
are  satisfied:  (1)  The  device  is  intended 
to  treat  or  diagnose  a  serious  or 
immediately  life-threatening  disease  or 
condition;  (2)  there  is  no  comparable  or 
satisfactory  alternative  device  or  other 
therapy  available  to  treat  or  diagnose 
that  stage  of  the  disease  or  condition  in 
the  intended  patient  population;  (3)  the 
device  is  under  investigation  in  a 
controlled  clinical  trial  for  the  same  use 
under  an  approved  IDE,  or  all  clinical 
trials  have  been  completed;  and  (4)  the 
sponsor  of  the  controlled  clinical  trial  is 
pursuing  marketing  approval/clearance 
of  the  investigational  device  with  due 
diligence. 

The  burdens  connected  with  the 
requirements  for  applications  for 
treatment  use  are  limited,  but  consistent 
with  protecting  patient  safety  and 
monitoring  proper  use.  Each  application 
would  include,  among  other  things,  an 
explanation  of  the  rationale  for  the  use 
of  the  device;  the  criteria  for  patient 
selection;  a  description  of  clinical 
procedures,  laboratory  tests,  or  other 
measures  to  be  used  to  monitor  the 
efi^ects  of  the  device  and  to  minimize 
risk;  written  procedures  for  monitoring 
the  treatment  use;  information  that  is 
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relevant  to  the  safety  and  effectiveness 
of  the  device  for  the  intended  treatment 
use;  and  a  written  protocol  describing 
the  treatment  use.  Sponsors  of  an 


approved  treatment  IDE  would  be 
required  to  submit  semi-annual  progress 
reports  until  a  marketing  appUcation  is 
filed,  and  annual  reports  thereafter. 

Estimated  Annual  REPonnhKa  Burden 


Description  of  Respondents: 
Businesses  or'i)ther  for  profit 
organizations. 


21  CFR  Sectkm 


812.36(c) 
812.36(c) 
Total 


No.  of 
Respondents 


6 


Annual 

Frequency  per 

Response 


1 
2 


Total  Annual 


6 

12 


There  are  no  operating  and  maintenance  costs  or  capital  costs  associated  with  this  information  collection 


Hours  per 
Response 


120 
20 


Total  Hours 


720 
240 
960 


Based  on  its  experience  with  the 
treatment  use  of  drugs  and  FDA's 
knowledge  of  the  types  of  devices  that 
may  meet  the  treatment  use  criteria, 
FDA  estimates  that  an  average  of  six 
applications  will  be  submitted  each 
year.  Based  upon  FDA's  knowledge  of 
the  preparation  of  IDE's,  FDA  estimates 
that  it  will  take  approximately  120 
hours  to  prepare  a  treatment  use  IDE. 
Thus,  the  total  annual  burden  for 
preparing  applications  will  be  720 
hours. 

Prior  to  the  effective  date  of  this  final 
rule,  FDA  will  publish  a  notice  in  the 
Feileral  Register  announcing  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
requirements  in  this  final  rule.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

List  of  Sulqects  in  21  CFR  Part  S12 

Health  records,  Medical  devices. 
Medical  research.  Reporting  and  " 

recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  812  is 
amended  as  follows: 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

1.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Aathoritj:  Sees.  301, 501.  502.  503, 505, 
506,  50r,  510,  513-516,  518-520,  701.  702, 
704,  721.  801,  802,  803  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  331,  351, 
352,  353,  355,  356,  357,  360,  3eOc-360f, 
360h-360j,  371,  372,  374,  379e,  381,  382, 
383):  MCS.  215.  301351,  354-360F  of  the 
Public  Health  Service  Act  (42  U.S.C.  216, 
241.  262.  263b-263n). 

2.  New  §  812.36  is  added  to  subpart  B 
to  read  as  follows: 


§  812.38    Traatment  us*  of  an 
investigational  device. 

(a)  General.  A  device  that  is  not 
approved  for  marketing  may  be  under 
clinical  investigation  for  a  serious  or 
immediately  life-threatening  disease  or 
condition  in  patients  for  whom  no 
comparable  or  satisfactory  alternative 
device  or  other  therapy  is  available. 
During  the  clinical  trial  or  prior  to  final 
action  on  the  marketing  application,  it 
may  be  appropriate  to  use  the  device  in 
the  treatment  of  patients  not  in  the  trial 
under  the  provisions  of  a  treatment 
investigational  device  exemption  (IDE). 
The  puirpose  of  this  section  is  to 
facilitate  the  availability  of  promising 
new  devices  to  desperately  ill  patients 
as  early  in  the  device  development 
process  as  possible,  before  general 
marketing  begins,  and  to  obtain 
additional  data  on  the  device's  safety 
and  effectiveness.  In  the  case  of  a 
serious  disease,  a  device  ordinarily  may 
be  made  available  for  treatment  use 
under  this  section  after  all  clinical  trials 
have  been  completed.  In  the  case  of  an 
immediately  life- threatening  disease,  a 
device  may  be  made  available  for 
treatment  use  under  this  section  prior  to 
the  completion  of  all  clinical  trials.  For 
the  purpose  of  this  section,  an 
"immediately  life-threatening"  disease 
means  a  stage  of  a  disease  in  which 
there  is  a  reasonable  likelihood  that 
death  will  occur  within  a  matter  of 
months  or  in  which  premature  death  is 
likely  without  early  treatment.  For 
purposes  of  this  section,  "treatment 
use"of  a  device  includes  the  use  of  a 
device  for  diagnostic  purposes. 

(b)  Criteria.  FDA  shall  consider  the 
use  of  an  investigational  device  under  a 
treatment  IDE  if: 

(1)  The  device  is  intended  to  treat  or 
diagnose  a  serious  or  immediately  life- 
threatening  disease  or  condition; 

(2)  There  is  no  comparable  or 
satisfactory  alternative  device  or  other 
therapy  available  to  treat  or  diagnose 
that  stage  of  the  disease  or  condition  in 
the  intended  patient  population; 


(3)  The  device  is  under  investigation 
in  a  controlled  clinical  trial  for  the  same 
use  under  an  approved  IDE,  or  such 
clinical  trials  have  been  completed;  and 

(4)  The  sponsor  of  the  investigation  is 
actively  piu^uing  marketing  approval/ 
clearance  of  the  investigational  device 
with  due  diligence. 

(c)  Applications  for  treatment  use.  (1) 
A  treatment  IDE  application  shall 
include,  in  the  following  order: 

(i)  The  name,  address,  and  telephone 
number  of  the  sponsor  of  the  treatment 
IDE; 

(ii)  The  intended  use  of  the  device, 
the  criteria  for  patient  selection,  and  a 
written  protocol  describing  the 
treatment  use; 

(iii)  An  explanation  of  the  rationale 
for  use  of  the  device,  including,  as 
appropriate,  either  a  list  of  the  available 
regimens  that  ordinarily  should  be  tried 
before  using  the  investigational  device 
or  an  explanation  of  why  the  use  of  the 
investigational  device  is  preferable  to 
the  use  of  available  marketed 
treatments; 

(iv)  A  description  of  clinical 
procedures,  laboratory  tests,  or  other 
measures  that  wiU  be  used  to  evaluate 
the  effects  of  the  device  and  to  minimize 
risk; 

(v)  Written  procedures  for  monitoring 
the  treatment  use  and  the  name  and 
address  of  the  monitor, 

(vi)  Instructions  for  use  for  the  device 
and  all  other  labeling  as  required  under 
§  812.5(a)  and  (b); 

(vii)  Information  that  is  relevant  to  the 
safety  and  effectiveness  of  the  device  for 
the  intended  treatment  use.  Information 
from  other  IDE's  may  be  incorporated  by 
reference  to  support  the  treatment  use; 

(viii)  A  statement  of  the  sponsor's 
commitment  to  meet  all  applicable 
responsibilities  luider  this  f>art  and  part 
56  of  this  chapter  and  to  ensure 
compliance  of  all  participating 
investigators  with  the  informed  consent 
reauirements  of  part  50  of  this  chapter; 
(ix)  An  example  of  the  agreement  to 
be  signed  by  all  investigators 
participatii:^  in  the  treatment  IDE  and 
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certiflcation  that  no  investigator  will  be 
added  to  the  treatment  IDE  before  the 
etgreement  is  signed;  and 

(x)  If  the  device  is  to  be  sold,  the  price 
to  be  charged  and  a  statement  indicating 
that  the  price  is  based  on  manufacturing 
and  handling  costs  only. 

(2)  A  licensed  practitioner  who 
receives  an  investigational  device  for 
treatment  use  under  a  treatment  IDE  is 
an  "investigator"  under  the  IDE  and  is 
responsible  for  meeting  all  applicable 
investigator  responsibilities  under  this 
part  and  parts  50  and  56  of  this  chapter. 

(d)  FDA  action  on  treatment  IDE 
applications.  (1)  Approval  of  treatment 
IDE's.  Treatment  use  may  b^in  30  days 
after  FDA  receives  the  treatment  IDE 
submission  at  the  address  specified  in 
§  812.19,  unless  FDA  notifies  the 
sponsor  in  writing  earlier  than  the  30 
days  that  the  treatment  use  may  or  may 
not  begin.  FDA  may  approve  the 
treatment  use  as  proposed  or  approve  it 
with  modifications. 

(2)  Disapproval  or  withdrawal  of 
approval  of  treatment  IDE's.  FDA  may 
disapprove  or  withdraw  approval  of  a 
treatment  IDE  if: 

(i)  The  criteria  specified  in  §  812.36(b) 
are  not  met  or  the  treatment  IDE  does 
not  contain  the  information  required  in 
§  812.36(c); 

(ii)  FDA  determines  that  any  of  the 
grounds  for  disapproval  or  withdrawal 
of  approval  hsted  in  ^  812.30(b)(1) 
through  (b)(5)  apply; 

(iii)  The  device  is  intended  for  a 
serious  disease  or  condition  and  there  is 
insufficient  evidence  of  safety  and 
effectiveness  to  support  such  use; 

(iv)  The  device  is  intended  for  an 
immediately  life-threatening  disease  or 
condition  and  the  available  scientific 
evidence,  taken  as  a  whole,  fails  to 
provide  a  reasonable  basis  for 
concluding  that  the  device: 

(A)  May  be  effective  for  its  intended 
use  in  its  intended  population;  or 

(B)  Would  not  expose  the  patients  to 
whom  the  device  is  to  be  administered 
to  an  unreasonable  and  significant 
additional  risk  of  illness  or  injury; 

(v)  There  is  reasonable  evidence  that 
the  treatment  use  is  impeding 
enrollment  in,  or  otherwise  interfering 
with  the  conduct  or  completion  of,  a 
controlled  investigation  of  the  same  or 
another  investigational  device; 

(vi)  The  device  has  received 
marketing  approval/clearance  or  a 
comparable  device  or  therapy  becomes 
available  to  treat  or  diagnose  the  same 
indication  in  the  same  patient 
population  for  which  the  investigational 
device  is  being  used; 

(vii)  The  sponsor  of  the  controlled 
clinical  trial  is  not  pursuing  marketing 
approval/clearance  with  due  diligence; 


(viii)  Approval  of  the  IDE  for  the 
controlled  clinical  investigation  of  the 
device  has  been  withdrawn;  or 

(tx)  The  clinical  inve8tigator(s)  named 
in  the  treatment  IDE  are  not  qualified  by 
reason  of  their  scientific  training  and/or 
experience  to  use  the  investigational 
device  for  the  intended  treatment  use. 

(3)  Notice  of  disapproval  or 
withdrawal.  If  FDA  disapproves  or 
proposes  to  withdraw  approval  of  a 
treatment  IDE,  FDA  will  follow  the 
procedures  set  forth  in  §  812.30(c). 

(e)  Safeguards.  Treatment  use  of  an 
investigational  device  is  conditioned 
upon  tbe  sponsor  and  investigators 
complying  with  the  safeguards  of  the 
IDE  process  and  the  regulations 
governing  informed  consent  (part  50  of 
this  chapter)  and  institutional  review 
boards  (part  56  of  this  chapter). 

(f)  Reporting  requirements.  The 
sponsor  of  a  treatment  IDE  shall  submit 
progress  reports  on  a  semi-annual  basis 
to  all  reviewing  IRB's  and  FDA  until  the 
filing  of  a  marketing  application.  These 
reports  shall  be  based  on  the  period  of 
time  since  initial  approval  of  the 
treatment  IDE  and  shall  include  the 
number  of  patients  treated  with  the 
device  under  the  treatment  IDE,  the 
names  of  the  investigators  participating 
in  the  treatment  DDE,  and  a  brief 
description  of  the  sponsor's  efforts  to 
pursue  marketing  approvaiydearance  of 
the  device.  Upon  filing  of  a  marketing 
application,  progress  reports  shall  be 
submitted  annually  in  accordance  with 
§  812.150(b)(5).  The  sponsor  of  a 
treatment  IDE  is  responsible  for 
submitting  all  other  reports  required 
under  §812.150. 

3.  Section  812.150  is  amended  by 
revising  paragraph  (bKS)  to  read  as 
follows: 

§  81^150    Baports. 

*        •        •        •        • 

(b)*  •  • 

(5)  Progress  reports.  At  regular 
intervals,  and  at  least  yearly,  a  sponsor 
shall  submit  progress  reports  to  all 
reviewing  IRB's.  In  the  case  of  a 
significant  risk  device,  a  sponsor  shall 
also  submit  progress  reports  to  FDA.  A 
sponsor  of  a  treatment  IDE  shall  submit 
semi-annual  progress  reports  to  all 
reviewing  IRB's  and  FDA  in  accordance 
with  §  812.36(f)  and  aimual  reports  in 
accordance  with  this  section. 


Dated:  August  20. 1997. 
Willum  B.  Schnhz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-24735  Filed  9-17-97;  8:45  am) 

BNJJNQ  CODE  4iai>-«1-F 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Part  1404 

Expedited  Art>itration 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 
action:  Final  rule. 

summary:  This  addition  to  the 
arbitration  regulations  is  intended  to 
create  a  new  service  know  as  "expedited 
arbitration."  This  service  will  provide  a 
streamlined  arbitration  process  for  non- 
precedential  and  non-complex 
grievance  arbitration  cases  while 
encouraging  the  parties  to  select  new 
arbitrators  in  order  to  enhance  their 
career  development.  This  new  service  is 
the  result  of  specific  recommendations 
of  the  Arbitration  Focus  Group  by  FMCS 
on  March  27. 1997. 
EFFECTIVE  DATE:  This  regulation  is 
effective  October  1,  1997. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Peter  Regner,  202-606-8181. 
SUPPLEiENTARY  INFORMATION:  The 
Federal  Mediation  and  Conciliation 
Service,  in  an  effort  to  receive  public 
input  on  its  proposed  new  service  of 
expedited  arbitration,  published  the 
draft  version  of  its  proposed  rule  in  the 
June  30, 1997  issue  of  the  Federal 
Register  (62  FR  35112).  Nine  arbitrators 
responded  in  writing  to  the  proposed 
rule.  In  general,  all  individuals 
supported  the  new  service.  Almost  all  of 
them,  however,  objected  to  limiting 
eligibility  to  deliver  this  service  to  those 
arbitrators  listed  on  the  FMCS  Roster  of 
Arbitrators  for  five  (5)  years  or  less. 
More  specific  information  about  the 
public  response  is  contained  in  the 
following  section-by-section  analysis. 

Subpart  D — Expedited  Ailritration 

Section  1404.17    Policy 

The  first  section  was  further  clarified 
by  adding  the  "unique"  issues  would 
also  be  inappropriate  for  expedited 
arbitration,  as  would  complex  or 
precedential  issues. 

Section  1404.18    Procedures  for 
Requesting  Expedited  Panels 

Subsection  (d).  The  procedures  for 
requesting  expedited  arbitrators  were 
modified  slighUy  by  allowing  the  parties 
to  select  a  second  arbitrator  bom  the 
panel  submitted  to  them  in  tbe  event 
their  first  choice  was  not  available  to 
serve.  This  was  in  response  to  one 
comment  opposing  a  direct  appointment 
by  FMCS  in  the  event  the  original 
arbitrator  selected  by  the  parties  was  not 
able  to  serve.  The  parties  now  have  an 
additional  option. 
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Section  1404.19    Arbitration  Process 

Subsection  (c).  The  language  has  been 
clarified  to  state  that  "post  hearing"  will 
not  be  allowed.  This  permits  the  parties 
to  present  pre-hearing  summaries  or 
briefs  of  their  positions.  One  comment 
expressed  concern  that  the  "no 
transcript"  provision  of  the  rule  might 
be  interpreted  to  mean  that  the 
arbitrator  could  not  tape  the  hearing  for 
his/her  own  use.  This  is  not  the 
intention  of  the  rule.  Arbitrators  may 
tape  the  proceedings,  if  both  parties 
agree,  as  a  supplement  to  his/her  notes. 

Section  1404.20    Arbitrator  Eligibility 

Eight  of  the  nine  individuals 
submitting  comments  about  the 
proposed  rule  objected  to  the  policy  of 
having  only  arbitrators  with  five  (5) 
years  or  less  experience  on  the  FMCS 
Roster  automatically  placed  on  the 
expedited  arbitration  panels.  Some 
argued  fairness,  others  stated  that  in 
order  to  be  able  to  render  quick 
decisions,  more  arbitration  experience 
was  required.  FMCS  has  modified  its 
policy  to  that  at  lease  two  more  senior 
arbitrators  will  be  listed  on  every 
expedited  panel.  Given  the  numbOT  of 
arbitrators  with  five  (5)  years  of  less 
listing  on  the  Roster,  it  is  possible  that 
many,  if  not  most,  expedited  arbitration 
panels  will  contain  more  than  two  more 
senior  arbitrators.  The  parties  continue 
to  have  the  right  to  joinUy  request  any 
special  qualifications  that  they  fiael 
necessary. 

The  Federal  Mediation  and 
Consiliation  Service  amends  29  CFR 
part  1404  as  follows: 

PART  1404— ARBITRATION  SERVICES 

1.  The  authority  citatioirfor  part  1404 
continues  to  read  as  follows: 

Anthortty.  29  U.&C.  172  and  29  U.S.a  173 
etseq. 

2.  By  adding  Subpart  D  to  read  as 
follows: 

Subpart  D— Expedited  Arbitration 

Sec. 

1404.17  Policy. 

1404. 18  PiceduTBs  for  raquesting  expedited 
panels. 

1404.19  Aibitntion  process. 

1404.20  Aifoitiator  eligibility. 

1404.21  Proper  use  of  expedited  aifoitntion. 

Subpart  D— Expedited  Arbitration 

11404.17   PoNey 

In  an  effort  to  reduce  the  time  and 
expense  of  some  grievance  arbitrators, 
FMCS  is  ofilning  expedited  proceduree 
that  may  be  appropriate  in  certain  non- 
precedential  cases  or  those  that  do  not 
involve  complex  or  unique  issues. 


Expedited  Arbitrator  is  intended  to  be  a 
mutually  agreed  upon  process  whereby 
arbitrator  appointments,  hearings  and 
awards  are  acted  upon  quickly  by  the 
parties,  FMCS,  and  the  arbitrators.  The 
process  is  streamlined  by  mandating 
short  deadlines  and  eliminating 
requirements  for  transcripts,  briefs  and 
lengthy  opinions. 

f  1404.18    ProoedurM  for  requesting 
expedited  panels. 

(a)  With  the  excepting  of  the  specific 
changes  noted  in  this  Subpart,  all  FMCS 
rules  and  regulations  governing  its 
arbitration  services  shall  apply  to 
Expedited  Arbitration. 

(b)  Upon  receipt  of  a  joint  Request  for 
Arbitration  Panel  (Form  R-43) 
indicating  that  expedited  services  are 
desired  by  both  parties,  the  OAS  will 
require  a  panel  of  arbitrators. 

(c)  A  panel  of  arbitrators  submitted  by 
the  OAS  in  expedited  cases  shall  be 
valid  for  up  to  30  days.  Only  one  panel 
will  be  submitted  per  case.  If  the  parties 
are  unable  to  mutually  agree  upon  an 
arbitrator  or  if  prioritized  selections  are 
not  received  from  both  parties  within  30 
days,  the  OAS  will  make  a  direct 
appointment  of  an  arbitrator  not  aa  the 
original  panel. 

(d)  If  the  parties  mutually  select  an 
arbitrator,  but  the  arbitrator  is  not 
available,  the  parties  may  select  a 
second  name  from  the  same  panel  or  the 
OAS  will  make  a  direct  appointment  of 
another  aihitrator  not  listed  on  the 
original  panel. 

f  1404.19    Arbitration  process. 

(a)  Once  notified  of  the  expedited  case 
appointment  by  the  OAS.  the  arbitrator 
must  contact  the  parties  within  seven 
(7)  calendar  days. 

(b)  The  parties  and  the  arbitrator  must 
attempt  to  schedule  a  hearing  within  30 
da)rs  of  the  appointment  date. 

(c)  Absent  mututd  agreement,  all 
hearings  will  be  concluded  within  one 
day.  No  transcripts  of  the  proceedings 
will  be  made  and  the  filing  of  post- 
hearing  brie&  will  not  be  allowed. 

(d)  All  awards  must  be  completed 
within  seven  (7)  working  days  from  the 
hearing.  These  awards  are  expected  to 
be  brief,  concise,  and  not  required 
extensive  written  opinion  or  research 
time. 


11404.20    ArbHratoreligMlity. 

In  an  effort  to  increase  exposure  for 
new  arbitrators,  those  arbitrators  who 
have  been  listed  on  the  Roster  of 
Arbitrators  for  a  period  of  five  (5)  years 
or  less  will  be  automatically  placed  on 
expedited  panels  submitted  to  the 
parties.  However,  all  panels  will  also 
contain  the  names  of  at  least  two  more 


senior  arbitrators.  In  addition,  the 
parties  may  joinUy  request  a  larger  pool 
of  arbitrators  or  a  direct  appointment  of 
their  choice  who  is  listed  on  the  Roster. 

§1404.21    Proper  use  of  expedited 
art>ttratlon. 

(a)  FMCS  reserves  the  right  to  cease 
honoring  request  for  Expedited 
Arbitration  if  a  pattern  of  misuse  of  thi« 
becomes  apparent.  Misuse  may  be 
indicated  by  the  parties'  frequent  delay 
of  the  process  or  referral  of 
inappropriate  cases. 

(b)  Arbitrators  who  exhibit  a  pattern 
of  unavailability  of  appointments  or 
who  are  repeatedly  uiuble  to  schedule 
hearings  or  render  awards  within 
established  deadlines  will  be  considraed 
ineligible  for  appointment  for  this 
service. 

John  CalhooB  Welk. 

DiTBctor. 

(FR  Doc.  97-24727  Filed  9-17-97;  8:45  am) 

BIUMO  CODE  t73t-01-M 


ENVIRONiNENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[OR-1-0001;  FRL-^aOI-q 

Approval  and  Promulgation  of  State 
Plana  for  Dealgnated  Facilities  and 
Pollutants:  Oregon;  Correction 

AGENCY:  Environmental  Protection 

Agency; 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  On  December  19, 1995. 
punuant  to  sections  111  and  129  of  the 
Clean  Air  Act  (Act),  the  EPA 
promulgated  new  source  performance 
standards  (NSPS)  applicable  to  new 
Municipal  Waste  Combustors  (MWCs) 
and  Emission  Guidelines  applicable  to 
existing  MWCs.  On  April  8,  1997,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  vacated  40 
CFR  part  60,  subparts  Cb  and  Eb.  as  they 
apply  to  MWC  units  with  capacity  to 
combust  less  than  or  equal  to  250  tons/ 
day  of  municipal  solid  waste  (small 
MWCs),  consistent  with  the  opinion  in 
Davis  County  Solid  Waste  Management 
and  Recovery  District  V.  EPA.  101  F.3d 
1395  (D.C  Cir.  1996),  as  amended,  108 
F.3d  1454  (D.C.  Cir.  1997).  As  a  result, 
40  CFR  part  60,  subparts  Eb  and  Cb, 
apply  only  to  large  MWC  units  which 
are  defined  as  units  with  individual 
capacity  to  combust  more  than  250  tons/ 
day  of  municipal  solid  waste. 

In  a  July  10, 1997,  Federal  Register 
doctmient  (62  FR  36995),  the  EPA 
approved  the  State  Plan  submitted  by 
C)i^on  to  implement  and  enforce 
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Subpart  Cb,  as  it  applies  to  large  MWC 
units  only.  However,  the  approval 
action  inadvertently  included  the  Coos 
County,  Coos  Bay,  Oregon,  waste 
combustor  site.  This  MWC  has  the 
capacity  to  combust  less  than  or  equal 
to  250  tons  per  year  of  municipal  solid 
waste.  As  such,  this  source  is  designated 
a  "small  source,"  and  is  not  subject  to 
the  requirements  of  the  approved  State 
Plan.  This  action  corrects  the  list  of 
identified  sources  by  removing  "Coos 
County.  Coos  Bay.  Oregon."  from  40 
CFR  §62.9505  Identification,  of  Sources 
(see  62  FR  36997). 

Since  the  affected  sources  in  the  area 
are  presently  aware  of  this  correction, 
no  reopening  or  extension  to  the 
comment  period  is  planned.  However,  a 
reopening  to  the  comment  period  will 
be  considered  if  requested  by  an 
interested  person,  based  on  a  showing 
that  additional  time  for  comment  is 
necessary  in  light  of  this  correction. 
DATES:  This  correction  is  effective 
September  18, 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Catherine  Woo.  Office 
of  Air  Quality  (OAQ-107).  EPA.  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

FOR  FURTHER  MFORMATION  COHTACT: 
Catherine  Woo,  Office  of  Air  Quality 
(OAQ-107).  EPA.  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  (206)  553- 
1814. 

SUPPLEMENTARY  INFORMATION:  Under 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993).  this  action  is  not  a 
"significant  regulatory  action"  and,  is 
therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  orf995 
(P.L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice-and-conuhent  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to  ' 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  repKtrt  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 


Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rvde  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

In  rule  FR  Doc.  97-18082  published 
on  July  10, 1997,  make  the  following 
correction.  On  page  36997.  col.  3, 
§62.9505  Identification  of  Sources  is 
corrected  by  removing  and  reserving 
paragraph  (b). 

Dated:  September  4, 1997. 
ChnckClariw, 

Regional  Administrator. 

(FR  Doc.  97-24696  Filed  9-17-97;  8:45  am] 

BtujNQ  cooE  aseo-eo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-680S-2] 

National  Oil  and  Hazardous 
Sut}stance8  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Hranica 

Landfill  Site  from  the  National  Priorities 

List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Hranica  Landfill  Superfund  Site 
(Site)  in  Buffalo  Township, 
Pennsylvania  bom  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
Commonwealth  of  Pennsylvania  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover.  EPA  and  the 
Commonwealth  of  Pennsylvania  have 
determined  that  remedial  actions 
conducted  at  the  Site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 

EFFECTIVE  DATE:  September  18, 1997. 
ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  through  the 
public  docket  which  is  available  for 
viewing  at  the  Site  information 
repositories  at  the  following  locations: 
Hazardous  Waste  Technical  Information 
Center,  9th  Floor,  EPA  Region  m,  841 
Chestnut  Building,  Philadelphia,  PA, 
19107,  (215)  566-5364.  Buffalo 


Township  Municipal  Building,  109  Bear 
Creek  Road.  Buffalo  Township,  PA 
16055.  (4121-259-2648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Connor.  Remedial  Project 
Manager,  EPA  Region  ID.  841  Chestnut 
Building,  Philadelphia,  PA  19107,  215- 
566-3209. 

SUPPLEMENTARY  INFOflMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Hranica 
Landfill.  Buffalo  Township, 
Pennsylvania. 

A  Notice  of  intent  to  delete  for  this 
site  was  published  June  19,  1997  (62  FR 
33381).  The  closing  date  for  comments 
on  the  notice  of  intent  to  delete  was  July 
21, 1997.  EPA  received  no  conunents. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  bom  the  NPL.  Deletion  of 
a  site  &t>m  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardo\is 
substances.  Hazardous  waste, 
Intergovernmental  relations,  Superfund, 
Water  supply. 

Dated:  September  9. 1997. 
W.  Michael  McCabe, 
Regional  Administrator,  EPA  Region  W. 

For  the  reason  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— (AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Anthority:  33  U.S.C  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR. 
191  Comp.,  p.  351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B    [Amended] 

2.  Table  1  of  Appendix  B  to  part  3(X) 
is  amended  by  removing  the  site 
"Hranica  Landfill,  Bufiialo  Township. 
Peimsylvania." 

(FR  Doc.  97-24547  Filed  9-17-97;  8:45  am) 
BauNOCooe  asao-so-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRI-6893-3] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Bruin 
Lagoon  Site  bom  the  National  Priorities 
Ust. 


StJMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Bruin  Lagoon  Site  (Site)  in  Bruin 
Borough.  Pennsylvania  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP); 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended.  EPA  and  the 
Commonwealth  of  Pennsylvania  have 
determined  that  all  appropriate  Fimd- 
financed  responses  under  CERCLA  have 
been  implemented.  Moreover.  EPA  and 
the  Commonwealth  of  Pennsylvania 
have  determined  that  remediail  actions 
conducted  at  the  Site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 

EFFECTIVE  DATE:  September  18, 1997. 
ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  through 
thepublic  docket  which  is  available  for 
viewing  at  the  Site  information 
repositories  at  the  following  locations: 
Hazardous  Waste  Technical  Information 
Center.  9th  Floor.  EPA  Region  III.  841 
Chestnut  Building,  Philadelphia,  PA, 
19107,  (215)  566-5364.  Bruin  Borough 
Fire  Hall,  161  Water  Street.  Bruin 
Borough,  PA  16022,  (412)-753-2622. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Connor,  Remedial  Project 
Manager,  EPA  Region  III,  841  Chestnut 
Building,  Philadelphia,  PA  19107.  215- 
566-3209. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Bruin 
Lagoon,  Bruin  Borough,  Pennsylvania. 

A  notice  of  intent  to  delete  for  this 
site  was  published  July  17. 1997  (62  FR 
38239).  The  closing  date  for  comments 
on  the  notice  of  intent  to  delete  was 
August  18, 1997.  EPA  received  no 
comments. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 


sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  boTa 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  Protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  substances, 
Hazardous  waste.  Intergovernmental 
relations,  Superfund,  Water  supply. 

Dated:  September  9. 1997. 
W.  Michael  McCabe, 
Regional  Administrator,  EPA  Region  m. 

For  the  reason  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR, 
191  Comp.,  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B    [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site  "Bruin 
Lagoon.  Bruin  Borough,  Pennsylvania." 

[FR  Doc.  97-24546  Filed  9-17-97;  8:45  am) 

BILLING  CODE  asao-eo-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,1.  and  5 

[ET  Docket  No.  83-266;  ET  Docket  No.  94- 
124.  RM-8784;  CO  Docket  No.  92-297.  RM- 
7872,  PP-22;  GEN  Docket  No.  90-314.  PP- 
68;  GEN  Docket  No.  90-357.  PP-25;  IB 
Docket  No.  97-05,  RM  8811;  RM-7784,  PP- 
23;  RM-7912.  PP-34.  et  aL;  FCC  97-309] 

Pioneer's  Preference  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  recent 
Congressional  legislation,  this  Order 
terminates  the  Commission's  pioneer's 
preference  program  and  dismisses  all 
pending  pioneer's  preference  requests. 
EFFECTIVE  DATE:  September  18. 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  Small.  Office  of  Engineering 
and  Technology,  (202)  418-2452. 
SUPPLEMOITARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order,  ET 
Docket  93-266,  FCC  97-309,  adopted 
August  29. 1997,  and  released 
September  11, 1997.  The  fidl  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
1231  20tii  Stieet,  NW.,  Washington.  DC 
20036. 

Summary  of  the  Order 

1.  Our  pioneer's  preference  program 
was  initiated  in  1991.  The  program 
provided  preferential  treatment  in  our 
licensing  processes  for  parties  that  made 
significant  contributions  to  the 
development  of  a  new  spectrum-using 
service  or  to  the  development  of  a  new 
technology  that  substantially  enhanced 
an  existing  spectrum-using  service. 
Approximately  140  parties  applied  for 
pioneer's  preferences  in  various 
services,  and  five  preferences  were 
granted. 

2.  The  Commission  no  longer  has  the 
authority  to  grant  pioneer's  preferences. 
On  August  5, 1997,  the  President  signed 
into  law  the  Balanced  Budget  Act  of 
1997  (Budget  Act),  Public  Law  105-33, 
111  Stat.  251  (1997).  The  Budget  Act 
amends  section  309(jKl3)(F)  of  the 
Communications  Act  to  provide  that 
"[tjhe  authority  of  the  Commission  to 
provide  preferential  treatment  in 
licensing  procedures  *  *  •  shall  expire 
on  the  date  of  enactment  of  the 
Balanced  Budget  Act  of  1997."  Thus,  as 
of  August  5,  the  Commission's  authority 
to  grant  any  applicant  a  pioneer's 
preference  expired. 

3.  The  Commission  has  the  following 
pioneer's  preference  requests  pending 
before  it: 

•  Suite  12  Group  (now  CellularVision 
U.S.A.).  filed  on  September  23, 1991  in 
the  28  GHz  Local  Multipoint 
Distribution  Service  proceeding  (PP-22 
in  RM-7872  and  CC  Docket  No.  92- 
297); 

•  Sky  Station  International,  filed  on 
March  20, 19%  for  a  global 
stratospheric  telecommunications 
service  in  the  47.2-47.5  GHz  and  47.9- 
48.2  GHz  bands  (RM-8784  and  ET 
Docket  No.  94-124); 

•  Qualcomm  Incorporated,  filed  on 
May  4, 1992  in  the  broadband  Personal 
Communications  Services  proceeding 
(PP-68  in  GEN  Docket  No.  90-314); 
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•  Strother  Communications,  Inc., 
filed  on  July  30, 1991  in  the  Digital 
Audio  Radio  Service  proceeding  (PP-25 
in  GEN  Docket  No.  90-357); 

•  Motorola  Satellite  Systems,  Inc., 
filed  on  September  4,  1996  for  a  non- 
geostationary  Fixed  Satellite  Service  in 
the  3&-51  GHz  band  (RM-«811  and  IB 
Docket  No.  97-95); 

•  ProNet,  Inc.,  filed  on  July  30, 1991 
for  an  electronic  tracking  service  in  the 
216-220  MHz  band  (PP-23  in  RM- 
7784); 

•  Maritime  Telecommunications 
Network,  Inc.,  filed  on  Jime  2,  1995  for 
a  digital  shipboard  earth  station  service 
(PP-34inRM-7912); 

•  CruiseCom  International,  Inc.,  filed 
on  April  10, 1992  for  a  digital  shipboard 
earth  station  service  (RM— 7912); 

•  AfriSpace,  Inc.,  filed  on  July  30, 
1991  for  an  international  satellite  sound 
broadcasting  service; 

•  Inner  Ear  Communications,  Inc., 
filed  on  May  21, 1993  for  a  low-power 
broadcast  service  in  the  72-76  MHz 
band; 

•  Teledesic  Corporation,  filed  on 
March  14,  1994  for  a  low-Earth  orbit 
satellite  service; 

•  Web  SportsNet,  Inc.  and  Gregory  D. 
Deieso,  filed  on  July  15,  1996  for  an 
Event  Broadcast  Stations  radio  service; 
and 

•  RadioTourAJSA,  filed  on  June  17, 
1997  for  a  low-power  FM  information 
broadcasting  service. 

4.  In  accordance  with  the  Budget  Act, 
we  are  immediately  terminating  our 
pioneer's  preference  program  and  are 
dismissing  these  13  pioneer's  preference 
requests.  There  may  be  additional 
pioneer's  preference  requests  of  which 
we  are  unaware.  If  any  such  requests  are 
identified,  the  staff  will  dismiss  them  on 
delegated  authority. 

5.  Accordingly,  it  is  ordered  that  the 
Commission's  pioneer's  preference 
program  and  ET  Docket  No.  93-266  are 
terminated  and  parts  0, 1,  and  5  of  the 
Commission's  rules  are  amended  as  set 
forth,  effiective  upon  publication  in  the 
Federal  Register.  In  light  of  the  fact  that 
these  rule  changes  are  mandated  by 
Congress  and  we  have  no  discretion,  we 
find  good  cause  to  proceed  without 
notice  and  comment  and  to  make  the 
rule  amendments  effective  less  than  30 
days  after  publication  in  the  Federal 


6.  It  is  further  ordered  that  the 
requests  for  pioneer's  preference  filed 
by  Suite  12  Group  (now  CellularVision 
U.S.A.)  on  September  23, 1991  (PP-22 
in  RM-7872  and  CC  Docket  No.  92- 
297);  Sky  Station  International  on 
March  20,  1996  (RM-8784  and  ET 
Docket  No.  94-124);  Qualcomm 
Incorporated  on  May  4, 1992  (PP-68  in 


GEN  Docket  No.  90-314);  Stitjtiier 
Communications,  Inc.  on  July  30. 1991 
(PP-25  in  GEN  Docket  No.  90-357); 
Motorola  Satellite  Systems,  Inc.  on 
September  4,  1996  (RM-8811  and  IB 
Docket  No.  97-95);  ProNet,  Inc.  on  July 

30. 1991  (PP-23  in  RM-7784);  Maritime 
Telecommunications  Network,  Inc.  on 
June  2, 1995  (PP-34  in  RM-7912); 
CruiseCom  International,  Inc.  on  April 

10. 1992  (RM-7912);  AfiiSpace,  Inc.  on 
July  30, 1991;  Loner  Ear 
Communications,  Inc.  on  May  21, 1993; 
Teledesic  Corporation  on  March  14, 
1994;  Web  SportsNet,  Inc.  and  Gregory 
D.  Deieso  on  July  15, 1996;  and 
RadioTour/USA  on  June  17, 1997  are 
dismissed.  This  action  is  taken  pursuant 
to  sections  4(i),  7(a),  303(g),  and  303(r), 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  157(a), 
303(g),  303(r);  and  section  309(j)(13)(F) 
of  the  Communications  Act  of  1934,  as 
amended  by  the  Balanced  Budget  Act  of 
1997,  Public  Uw  105-33,  111  Stat.  251 
(1997). 

List  of  Sulqects 

47  CFR  Part  0 

Organizations  and  functions. 
47  CFR  Part  1 

Practice  and  Procedure. 
47  CFR  Part  5 

Radio. 
Federal  Communicatioiu  Commission. 
Williui  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Parts  0,  1 ,  and  5  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Anthority:  Sec.  5. 48  Sut.  1068,  as 
amended:  47  U.S.C.  155,  225,  unless 
otherwise  noted. 

f  0.241    [Amended] 

2.  Section  0.241  is  amended  by 
removing  paragraph  (f),  and 
redesignating  paragraph  (g)  as  new 
paragraph  (f). 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  SUt  1066. 
1082,  as  amended:  47  U.S.C.  154,  303: 
Implement.  5  U.S.C.  552  and  21  U.S.C.  853a, 
unless  otherwise  noted. 


§1.402    [Removed] 

2.  Section  1.402  is  removed. 

PART  5— EXPERIMENTAL  RADIO 
SERVICES  (OTHER  THAN 
BROADCAST) 

1.  The  authority  citation  in  part  5 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  SUL  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 
Interpret  or  apply  sec.  301,  48  Stat  1081,  as 
amended:  47  U.S.C.  301. 

15.207    [Removed] 

2.  Section  5.207  is  removed. 

[FR  Doc  97-24821  Filed  9-17-97;  8:45  am) 
BiujNa  CODE  sria-oi-u 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  193 

[Docket  No.  PS-151;  Notloe  2] 

RM  2137-AC  88 

Liquefied  Natural  Gas  Regulations— 
Miscallaneous  Amendments 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Confirmation  of  effective  date  of 
Direct  Final  Rule. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  amendments  of  the 
direct  final  rule  which  incorporated 
safety  requirements  for  mobile  and 
temporary  LNG  facilities  by  referencing 
National  Fire  Protection  Association 
(NAPA)  Standard  59A  (1996  edition). 
Standard  for  the  Production,  Storage 
and  Handling  of  Liquefied  Natural  Gas 
(LNG). 

EFFECTIVE  DATES:  This  doctiment 
confirms  October  15, 1997,  as  the 
effective  date  of  the  addition  of 
§  193.2019  to  part  193  in  the  direct  final 
nde,  published  on  August  1,  1997,  at  62 
FR  41312. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mike  Israni,  telephone:  (202)  366-4571, 
or  e-mail:  mike.israni@rspa.dot.gov, 
regarding  the  subject  matter  of  this 
document,  or  the  Dockets  Unit  (202) 
366-5046,  for  copies  of  this  document 
or  other  information  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1, 1997,  RSPA  published 
a  direct  final  rule  (62  FR  41312)  tided 
"Liquefied  Natural  Gas  Regulations — 
Miscellaneous  Amendments."  In  that 
rule,  RSPA  stated  that  if  no  adverse 
comments  were  received  by  September 
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2,  1997,  it  would  publish  a  confirmation 
notice  in  the  Federal  Register  by 
September  30,  1997,  and  if  an  adverse 
comment  was  received,  RSPA  would 
issue  a  notice  to  confirm  that  fact  and 
would  withdraw  the  diiect  final  rule  in 
whole  or  in  part.  The  rule  also  stated 
that  RSPA  might  then  incorporate  the 
adverse  comment(s)  into  a  subsequent 
direct  final  rule  or  might  publish  a 
notice  of  proposed  rulemaking. 

RSPA  received  three  comments.  All 
commenters  supported  RSPA's  action 
on  mobile  and  temporary  LNG  facilities. 
There  were  no  adverse  comments. 
Therefore,  this  document  confirms  the 
.addition  of  §  193.2019  to  part  193  in  the 
direct  final  rule,  effective  October  15, 
1997. 

Issued  in  Washington,  DC,  on  September 
15, 1997. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  97-24847  Filed  9-17-97;  8:45  am] 
enjjNQ  cow  4*io-ao-p 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Pafis  1000. 1001.  and  1011 
[STB  Ex  Parte  No.  568] 

Modifications  to  the  General 
Provisions  of  the  Board 

AGENCY:  Suirface  Transportation  Board. 
ACTION:  Final  rules. 


SUMMARY:  The  Board  revises  its 
regulations  to  reflect:  the  elimination  of 
certain  functions;  the  closing  of  field 
offices;  nomenclature  changes  resulting 
bom  the  transfer  of  functions  from  the 
Interstate  Commerce  Commission  to  the 
Surface  Transportation  Board;  and  the 
removal  of  unnecessary  rules. 

EFFECTIVE  DATE:  These  rules  are  effective 
September  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  (Board  or 
STB)  is  revising  parts  1000, 1001,  and 
1011  of  its  regulations  to  reflect  changes 
made  by  the  ICC  Termination  Act  of 
1995,  Pub.  L.  104-88,  109  Stat.  803 
(1995)  (ICCTA).  The  ICCTA  abolished 
the  Interstate  Commerce  Commission 
(ICC)  and  transferred  certain  functions 
to  the  Board.  Some  of  the  modifications 
we  are  making  are  only  nomenclature 
revisions  (changing  Interstate  Commerce 
Commission  to  Surface  Transportation 
Board,  for  example).  Other  rules  are 
being  changed  to  reflect  substantive 


revisions  of  the  statute.  Some  rules  are 
being  revised  because  the  statutes  upon 
which  they  are  based  have  been 
eliminated.  Other  regulations  are  being 
removed  because  they  are  of  limited 
utility  or,  even  if  updated,  would 
basically  only  repeat  what  is  now  in  the 
statute. 

Part  1000 

We  are  eliminating  §§  1000.1  and 
1000.5.  At  this  time,  we  are  not  making 
any  changes  in  §  1000.10,  concerning 
the  availability  of  decisions  not 
published  in  the  Federal  Register.  We 
will  issue  soon  a  decision  dealing 
separately  with  the  necessary  revisions 
to  §  1000.10. 

Section  1000.1  concerns  the  official 
seal  of  the  ICC.  Former  49  U.S.C. 
10301(g)  provided  that  the  ICC  "shall 
have  a  seal  that  shall  be  judicially 
recognized."  Former  49  U.S.C.  10303(b) 
stated  in  part  that  "(a)  public 
record  *  *  •  certified  by  the  Secretary 
under  the  seal  of  the  (ICC)  is  competent 
evidence  in  a  proceeding  of  the 
Commission  and  in  a  judicial 
proceeding."  Under  the  ICCTA,  these 
references  to  the  seal  have  been  deleted: 
the  ICCTA  eliminated  former  section 
10303;  and  it  revised  former  section 
10301  (which  is  now  codified  at  49 
U.S.C.  701),  deleting  any  references  to 
the  seal. 

The  Board  has  its  own  seal,  which  is 
employed  as  one  method  of  certifying 
the  index  of  the  record  and  copies  of 
documents  in  the  record.  Because  it  is 
not  statutorily  required,  however,  we  do 
not  believe  that  it  is  necessary  to 
include  the  Board's  seal  in  the  Code  of 
Federal  Regulations.  ■ 

Section  1000.5  describes  the  records 
and  property  of  carriers  and  other 
persons  that  are  subject  to  inspection 
and  examination  by  "special  agents, 
accountants,  and  exammers."  It  lists  the 
employees  who  are  considered  special 
agents,  accountants,  and  examiners, 
provides  that  the  Chairman  can 
designate  other  employees,  and  contains 
a  facsimile  of  the  ICC's  credentials. 

The  §  1000.5  regulations  are  based  on 
former  section  20(5)  of  the  Interstate 
Commerce  Act,  later  recodified  at 
former  49  U.S.C.  11144.2  The  ICCTA 


'  We  are  also  removing  from  5 1001.4  the 
provision  that  certification  of  records  shall  be  made 
under  seal,  as  this  is  not  the  only  means  of 
certification  used  by  the  Board. 

^The  rules  were  not  revised  when  the  statute  was 
recodified  in  1978.  even  though  changes  to 
terminology  had  been  made.  For  example,  under 
section  20(5)  of  the  Interstate  Commerce  Act.  "any 
duly  authorized  special  agent,  accountant,  or 
examiner"  could  copy  "accounts,  books,  records, 
memoranda,  correspondence,  and  other 
documants."  The  regulations  in  §  lOOQ.S  uae  thia 


maintained  these  provisions  in  new  49 
U.S.C.  11144, 14122,  and  15721. 
Retaining  and  updating  these 
regulations  to  reflect  the  new  law  is 
unnecessary,  because  such  rules  woidd 
simply  repeat  the  provsions  set  forth  in 
the  statute.  We  will  amend  49  CFR 
1011.5.  however,  which  covers 
del^ations  of  authority  to  the 
Ch{iirman,3  to  provide  that  the 
Chairman  of  the  Board  shall  specify  in 
writing  the  eAiployees  author^ed  to 
inspect  and  copy  records  and  to  inspect 
and  examine  lands,  buildings,  and 
equipment  pursuant  to  49  U.S.C.  11144, 
14122  ,  and  15721. 

The  ICC  credentials  shown  in  §  1000.5 
are  outdated,  and  we  see  no  point  in 
codifying  a  facsimile  of  the  Board's 
credentials.  We  do  not  believe  that  the 
public  would  turn  to  the  Code  of 
Federal  Regidations  to  verify  a  Board 
employee's  credentials.  We  believe  that 
rules  are  more  appropriately  used  to 
provide  more  meaningfid  guidance  as  to 
Board  procedures  or  Board  policy 
regarding  substantive  issues. 

Part  1001 

Part  1001  deals  with  two  separate 
matters:  the  availability  and  certification 
of  records  (§§  1001.1  to  1001.4);  and 
Freedom  of  Information  Act  (FOIA) 
issues  (§§  1001.5  and  1001.6).  The  FOIA 
sections  were  not  substantively  afiiected 
by  the  ICCTA  and,  therefore,  we  are 
simply  changing  ICC  references  to  STB 
references  and  making  other  minor 
changes  in  those  sections.  We  are  also 
changing  the  ICC  references  in  the 
records  sections  and  updating  retained 
statutory  references. 

The  ICCTA  made  other  changes  that 
require  modifying  the  rules.  Section 
1001.1(a)  is  being  amended  to  reflect  the 
new  tariff  and  contract  summary  filing 
requirements  and  to  recognize  that 
government  quotations  are  no  longer 
filed  at  the  Board.  We  are  removing 
§  1001. l(c]  (concerning  reports,  maps, 
and  profiles),  which  is  based  on 
repealed  49  U.S.C.  10783.  The  language 
of  §  1001.1(d)  is  being  simplified  and 
obsolete  references  are  being  deleted. 
We  are  removing  §§  1001.2  and  1001.3. 
because  the  field  offices  formerly 


language.  However,  in  the  recodification  of  the 
Interstate  Conunerce  Act  at  former  49  U.S.C.  11144, 
for  the  sake  of  clarity  "an  employee  designated  by 
the  Commission"  was  substituted  for  "any  duly 
authorized  special  agent,  accountant,  or  examiner", 
and,  to  comport  ivith  5  U.S.C.  S52(a)  (the  Freedom 
of  Information  Act),  "records"  replaced  "accounts, 
books,  records,  memoranda,  coirespondence,  and 
other  documents."  H.  Rep.  No.  1395, 9Sth  Cong..  2d 
Sess.  147  (1978). 

>  We  note  that  part  1011,  concerning  delegations 
of  authority,  contains  a  number  of  obsolete 
provisions.  We  will  soon  be  issuing  a  decision  that 
updates  the  remainder  of  part  1011. 
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maintained  by  the  ICC  have  been  closed 
and  because  the  Board  does  not  have 
jurisdiction  over  international  joint 
ocean-motor  through-rate  movements. 

Because  these  changes  to  the 
regulations  are  technical,  and  do  not 
involve  substantive  revisions  of  our 
rules,  notice  and  comment  are  not 
needed.  Under  5  U.S.C.  553(b)(A).  the 
Administrative  Procedure  Act's 
requirements  of  notice  and  comment  are 
not  applicable  to  "ndes  of  agency 
organization,  procedure,  or  practice."  * 
The  rules  we  are  revising  fall  within 
these  categories. 

Small  Entities 

The  Board  certifies  that  these  rule 
changes  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  changes  being 
made  largely  pertain  to  agency 
management,  persoiuiel,  and  procedure, 
and  should  have  no  impact  on  small 
entities. 

Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subfects 

49  CFR  Part  1000 

Administrative  practice  and 
procedure,  Conflict  of  interests.  Seals 
and  insignia. 

49  CFR  Part  1001 

Confidential  business  information. 
Freedom  of  information. 

49  CFR  Part  1011 

Administrative  practice  and 
procediure.  Authority  delegation 
(Government  agencies),  Organization 
and  functions  (Government  agencies). 

Decided:  September  9, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vemoo  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  parts  1000, 1001,  and  1011  of 
tide  49,  chapter  X,  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1000— THE  BOARD 

1.  The  authority  citation  for  Part  1000 
is  revised  to  read  as  follows: 

Anthority:  5  U.S.C.  552. 


*  When  the  ICC  issued  the  §  1000.5  regulations 
(May  15.  1959  (24  FK  3957).  it  stated  that,  because 
the  rules  were  a  clarification  of  regulations 
concerning  agency  personnel,  a  rulemaking 
proceeding  pursuant  to  the  Administrative 
Procedure  Act  was  unnecessary. 


2.  The  heading  of  part  1000  is  revised 
to  read  as  set  forth  above. 

3.  The  headings  "Subpart  A — 
General  "  and  §§  1000.1  and  1000.5  are 
removed. 

4.  Part  1001  is  revised  to  read  as 
follows: 

PART  1001— INSPECTION  OF 
RECORDS 

1001.1  Records  available  at  the  Board's 
office. 

1001.2  Certified  copies  of  records. 

1001.3  Requests  to  inspect  other  records  not 
considered  public  under  5  U.S.C  552. 

1001.4  Predisclosure  notification 
procedures  for  confidential  commercial 
information. 

Authority:  5  U.S.C.  552,  49  U.S.C  702,  and 
49  U.S.C.  721. 

$1001.1    Records  available  at  the  Board's 
office. 

The  following  specific  files  and 
records  in  the  custody  of  the  Secretary 
of  the  Surface  Transportation  Board  are 
available  to  the  public  and  may  be 
inspected  at  the  Board's  office  upon 
reasonable  request  during  business 
hours  (between  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday): 

(a)  Copies  of  tariffs  and  railroad 
transportation  contract  summaries  filed 
with  the  Board  pursuant  to  49  U.S.C. 
13702(b)  and  10709(d),  respectively. 

(b)  Annual  and  other  periodic  reports 
filed  with  the  Board  pursuant  to  49 
U.S.C.  11145. 

(c)  All  docket  files,  which  include 
documents  of  record  in  a  proceeding. 

(d)  File  and  index  of  instruments  or 
documents  recorded  pursuant  to  49 
U.S.C  11301. 

(e)  STB  Administrative  Issuances. 

$1001.2    Certified  copies  of  records. 

Copies  of  and  extracts  from  public 
records  will  be  certified  by  the 
Secretary.  Persons  requesting  the  Board 
to  prepare  such  copies  should  clearly 
state  the  material  to  be  copied,  and 
whether  it  shall  be  certified.  Charges 
will  be  made  for  certification  and  for  the 
preparation  of  copies  as  provided  in 
part  1002  of  this  chapter. 

$  1 001 .3    Requests  to  Inspect  other  records 
not  considered  public  under  5  U.S.C.  552. 

Requests  to  inspect  records  other  than 
those  now  deemed  to  be  of  a  public 
nature  shall  be  in  writing  and  addressed 
to  the  Freedom  of  Information  Officer 
(Officer).  The  Officer  shall  determine 
within  10  days  of  receipt  of  a  request 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays)  whether  a 
requested  record  will  be  made  available. 
If  the  Officer  determines  that  a  request 


cannot  be  honored,  the  Officer  must 
inform  the  requesting  party  in  writing  of 
this  decision  and  such  letter  shall 
contain  a  detailed  explanation  of  why 
the  requested  material  cannot  be  made 
available  and  exQ^ain  the  requesting 
party's  right  of  appeal.  If  the  Officer 
rules  that  such  records  cannot  be  made 
available  because  they  are  exempt  under 
the  provisions  of  5  U.S.C.  552(b),  an 
appeal  from  such  ruling  may  be 
addressed  to  the  Chairman.  The 
Chairman's  decision  shall  be 
administratively  final  and  state  the 
specific  exemption(s)  contained  in  5 
U.S.C.  552(b)  relied  upon  for  denial. 
Such  an  appeal  must  be  filed  within  30 
days  of  the  date  of  the  Freedom  of 
Information  Officer's  letter.  The 
Chairman  shall  act  in  writing  on  such 
appeals  within  20  days  (excepting 
Saturdays,  Sundays,  and  legal  public 
holidays)  of  receipt  of  any  appeal.  In 
unusual  circumstances,  as  set  forth  in  5 
U.S.C.  552(a)(6)(B),  the  time  limit  may 
be  extended,  by  written  notice  to  the 
person  making  the  particular  request; 
setting  forth  the  reasons  for  such 
extension,  for  no  more  than  10  working 
days.  If  the  appeal  is  denied,  the 
Chairman's  order  shall  notify  the 
requesting  party  of  his  or  her  right  to 
judicial  review.  Charges  shall  be  made 
as  provided  for  in  §  1002.1(f)  of  this 
chapter. 

$  1 001 .4    Predisclosure  notification 
procedures  for  confidential  comnierclal 
Information. 

(a)  In  general.  Confidential 
commercial  information  provided  to  the 
Interstate  Commerce  Commission  or  the 
Board  shall  not  be  disclosed  pursuant  to 
a  Freedom  of  Information  Act  (FOIA) 
request  except  in  accordance  with  this 
section.  For  such  purposes,  the 
following  definitions  apply: 

(1)  Confidential  commercial 
information  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  fit)m 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  Submitter  means  any  person  or 
entity  who  provides  confidential 
commercial  information  to  the 
government.  The  term  "submitter" 
includes,  but  is  not  limited  to, 
corporations,  state  governments,  and 
foreign  governments. 

(b)  Notice  to  submitters.  Except  as 
provided  in  paragraph  (g)  of  this 
section,  the  Board,  to  the  extent 
permitted  by  law,  shall  provide  a 
submitter  with  prompt  written  notice,  in 
accordance  with  paragraph  (c)  of  this 


Federal  Register  /  Vol.  62,  No.  181  /  Thursday,  September  18,  1997  /  Rules  and  Regulations  48955 


section,  of  receipt  of  an  FOIA  request 
encompassing  its  submissions.  This 
notice  shall  either  describe  the  exact 
nature  of  the  information  requested  or 
provide  copies  of  the  records 
themselves. 

(c)  When  notice  is  required.  Notice 
shall  be  given  to  a  submitter  whenever: 

(1)  The  Board  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm;  or 

(2)  The  information  has  been 
designated,  in  good  faith  by  the 
submitter,  as  confidential  commercial 
information  at  the  time  of  submission  or 
within  a  reasonable  time  thereafter. 
Whenever  possible,  the  submitter's 
claim  of  confidentiality  shall  be 
supported  by  a  statement  or  certification 
by  an  officer  or  authorized 
representative  of  the  company  that  the 
information  in  question  is  in  bet 
confidential  commercial  information 
and  has  not  been  disclosed  to  the 
public. 

(d)  Opportunity  to  object  to 
disclosure.  (1)  Through  the  notice 
described  in  paragraph  (b)  of  this 
section,  the  Board  shall  afford  a 
submitter  a  reasonable  period  of  time  in 
which  to  provide  it  with  a  detailed 
statement  of  any  objection  to  disclosure. 
Such  statement  shall  specify  all  grounds 
for  withholding  the  requested 
information. 

(2)  When  notice  is  given  to  a 
submitter  under  this  s^ton,  the  Board 
also  shall  notify  the  requester  that  it  has 
been  provided. 

(e)  Notice  of  intent  to  disclose.  (1)  The 
Board  shall  consider  carefully  a 
submitter's  objections  and  specific 
grounds  for  nondisclosure  prior  to  its 
determination  whether  or  not  to 
disclose  the  requested  information. 
Whenever  the  Board  decides  to  disclose 
the  information  over  a  submitter's 
objection,  it  shall  provide  the  submitter 


with  written  notice  containing  the 
following: 

(i)  A  description  or  copy  of  the 
information  to  be  disclosed; 

(ii)  The  reasons  why  the  submitter's 
disclosure  objections  were  not 
sustained:  and 

(iii)  A  specific  disclosure  date,  which 
shall  be  a  reasonable  number  of  days 
after  the  notice  of  intent  to  disclose  has 
been  mailed  to  the  submitter. 

(2)  At  the  same  time  that  notice  of 
intent  to  disclose  is  given  to  a  submitter, 
the  Board  shall  notify  the  requester 
accordingly. 

(f)  Notice  of  lawsuit.  (1)  Whenever  an 
FOIA  requester  brings  legal  action 
seeking  to  compel  disclosure  of 
confidential  commercial  information, 
the  Board  shall  prompUy  notify  the 
submitter. 

(2)  Whenever  a  submitter  brings  legal 
action  seeking  to  prevent  disclosure  of 
confidential  commercial  information, 
the  Board  shall  promptiy  notify  the 
reouester. 

(g)  Exception  to  notice  requirement 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  Board  determines  that  the 
information  requested  should  not  be 
disclosed;  or 

(2)  The  information  already  has  been 
published  or  otherwise  officially  made 
available  to  the  public;  or 

(3)  Disclosiire  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552):  or 

(4)  Disclosure  is  required  by  a  Board 
ndethat: 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  Specifies  narrow  classes  of  records 
submitted  to  the  Board  that  are  to  be 
released;  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  within  a  reasonable  time  thereafter. 


that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause  ' 
substantial  competitive  harm;  or 

(5)  The  information  requested  was  not 
designated  by  the  submitter  as  exempt 
from  disclosure,  when  the  submitter  had 
an  opportunity  to  do  so  at  the  time  of 
submission  or  within  a  reasonable  time 
thereafter,  tmless  the  Board  has  reason 
to  believe  that  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
com{>etitive  harm;  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  these 
regulations  appears  obviously  frivoloiu; 
in  such  case,  the  Board  must  provide 
the  submitter  only  with  written  notice 
of  any  administrative  disclosure 
determination  within  a  reasonable 
number  of  days  prior  to  the  specified 
disclosure  date. 

PART  1011— BOARD  ORGANIZATION: 
DELEGATIONS  OF  AUTHORITY 

5.  The  authority  citation  for  part  1104 
is  revised  to  read  as  follovra: 

Anthority:  5  U.S.C.  553,  31  U.S.C.  9701, 
and  49  U.S.C  701.  721. 11144. 14122,  and 
15721. 

6.  The  heading  for  part  1011  is  revised 
to  read  as  set  forth  above. 

7.  Section  1011.5  is  amended  by 
revising  the  heading  and  by  adding  a 
new  paragraph  (a)(9)  to  read  as  follows: 

$1011^    Daiegaltons  to  Individual  Board 


I 
i 


(a)*  •  •  - 

(9)  Designation  in  writing  of 
employees  authorized  to  inspect  and 
copy  records  and  to  inspect  and 
examine  lands,  buildings,  and 
eqiupment  pursuant  to  49  U.S.C.  11144, 
14122, and  15721. 
•        •        •        *        • 

[FR  Doc.  97-24820  Filed  »-17-e7: 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  acioption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

General  Crop  Insurance  Regulations, 
Canola  and  Rapeseed  Endorsement: 
and  Common  Crop  Insurance 
Regulations,  Canola  and  Rapeseed 
Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
canola  and  rapeseed.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
temtf  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  convert  the  canola  and  rapeseed 
pilot  insurance  program  to  a  permanent 
insurance  program  for  the  1998  and 
succeeding  crop  years. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  October  20, 1997 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City.  MO  64131. 
FOR  FURTHER  INFORMATtON  CONTACT:  Gary 
Johnson,  Insurance  Management 
Specialist,  Product  Development 
Division,  Research  and  Development, 
Federal  Crop  Insurance  Corporation,  at 
the  Kansas  City,  MO,  address  listed 
above,  telephone  (816)  926-3826. 

SUPPt-EMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  l>e 
not  significant  for  the  purposes  of 


Executive  Order  12866,  and,  therefore, 
this  rule  has  not  been  reviewed  by 
OMB. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  are  being  reviewed  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  under 
OMB  control  number  0563-0053.  The 
canola  and  rapeseed  crop  insurance 
provisions  are  described  in  the 
"Background"  section  of  this  document. 

The  tide  of  this  information  collection 
is  "Multiple  Peril  Crop  Insurance." 

The  burden  associated  with  the 
canola  and  rapeseed  crop  insurance 
provisions  is  estimated  at  18  minutes 
per  response  from  approximately  6,060 
respondents  each  year  for  a  total 
number  of  2.574  hours.  The  information 
to  be  collected  includes  a  crop 
insurance  application  and  an  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FQC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  canola  and 
rapeseed  that  are  eligible  for  Federal 
crop  insurance. 

Tne  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

FQC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 


OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  conunent  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executiye  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  thati|MS  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  efiiect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  availability  of  insurance  for  the 
current  population  of  canola  and 
rapeseed  entities  is  limited  to  the  six 
pilot  states  that  have  the  majority  of  the 
canola  and  rapeseed  production.  Under 
the  current  pilot  program  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  inforination  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certffication. 
The  producer  must  maintain  the 
production  «ecords  to  support  the 
certified  information  for  at  least  three 
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years.  This  regulation  does  not  alter 
those  requirements  but  extends  it  to  the 
national  population  of  canola  and 
rapeseed  producers.  New  provisions 
included  in  this  rule  will  not  impact 
small  entities  to  a  greater  extent  than 
large  entities.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantiy  bom  the 
amount  of  work  currenUy  required 
because  the  information  used  to 
determine  eligibility  is  already 
maintained  in  their  office.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order  No. 
12988  Civil  Justice  Reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Enviromnental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

FOC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section,  7  CFR  457.141, 
Canola  and  Rapeseed  Crop  Insurance 
Provisions.  The  canola  and  rapeseed 
pilot  program  is  an  Actual  Production 
History  (APH)  plan  of  multiple  peril 
crop  insiuvnce.  The  Canola  and 
Rapeseed  Crop  Provisions  are  very 
similar  to  other  small  grain  crop 
provisions.  They  allow  for  a  variable 


late  planting  p>eriod  by  region,  however 
which  is  different  from  other  crop 
provisions. 

The  pilot  program  for  canola  and 
rapeseed  has  generally  worked  well. 
Over  2,000  producers  and 
approximately  a  quarter  million  acres 
bom  the  selected  pilot  counties  in 
Idaho,  Minnesota,  Montana,  North 
Dakota,  and  Washington  were  covered 
by  the  pilot  program  for  both  the  1995 
and  1996  crop  years.  Prevented  planting 
losses,  however,  were  high  primarily 
due  to  poor  planting  conditions.  To 
address  this  concern,  this  proposed  rule 
provides  that  the  late  planting  period 
and  associated  production  guarantee 
reduction  may  be  varied  in  the  Special 
Provisions.  Variance  will  be  on  a 
county-by-county  basis,  and  producers 
will  be  notified  by  copy  of  the  Special 
Provisions.  Also,  final  planting  dates 
were  changed  in  some  counties  to 
reduce  prevented  planting  losses. 

Prevented  planting  provision»will  be 
included  in  the  Basic  Provisions 
(§  457.8)  which  are  in  the  proposed  rule 
process.  Those  provisions  also  have 
been  adopted  in  this  proposed  rule. 
When  the  Basic  Provisions  (§  457.8) 
become  final,  however,  the  provisions 
will  be  removed  from  the  crop 
provisions  as  necessary.  Prevented 
planting  coverage  will  be  provided  for 
canola  and  rapeseed  if  the  actuarial 
table  contains  levels  of  prevented 
planted  coverage  for  canola  and 
rapeseed. 

The  proposed  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  the  current  unpublished 
provisions  that  insure  canola  and 
rapeseed  under  pilot  program  status. 

List  of  Subjecta  in  7  CFR  Part  457 

Crop  insurance,  Canola  and  rapeseed 
crop  provisions. 

PropoaedRule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aathority:  7  U.S.C  1506(1),  lS06(p). 

2.  Section  457.161  is  added  to  read  as 
follows: 


S457.161    Canols  and  r^Msead  crop 
ineuranoe  provisions. 

The  Canola  and  Rapeseed  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FQC  policies: 
Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  tide  for  insurance  provider) 

Both  FQC  and  reinsured  policies: 
Canola  and  Rapeseed  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions,  (§  457.8)  these  Crop  Provisions, 
the  Special  Provisions,  and  the  Catastrophic 
Risk  Protection  Endorsement,  if  applicable, 
the  Special  Provisions  will  control  these 
Crop  Provisions  and  the  Basic  Provisions; 
and  these  Crop  Provisions  will  control  the 
Basic  Provisions  and  the  Catastrophic  Risk 
Protection  Endorsement,  if  applicable,  will 
control  all  provisions. 

1.  Definitions. 

Canola.  A  crop  of  the  genus  Brassica  as 
defined  in  accordance  with  the  Official 
United  States  Standards  for  Grain — Subpart 
C — U.S.  Standards  for  Canola. 

Days.  Calendar  days. 

Fjna7  planting  date.  The  date  contairted  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

FSA.  The  Farm  Service  Agency  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  any  successor  agency. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  tlie  production  guarantee  and 
are  those  generally  recognized  by  the 
Cooperative  State  Research,  Education,  and 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Harvest.  Combining  or  threshing  for  seed. 
A  crop  that  is  swathed  prior  to  combining  is 
not  considered  harvested. 

Interpianted.  Acreage  on  which  two  or 
more  crops  or  types  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insiued  crop. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
sjrstems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted.  Acreage  planted  to  the 
insured  crop  diuing  the  late  planting  period. 

Late  planting  period.  The  period  that 
begins  the  day  aher  the  final  planting  date  for 
the  insured  crop  type  and  ends  25  days  after 
the  final  planting  date,  unless  otherwise 
provided  by  the  Special  Provisions. 

Local  market  price  (Canola).  The  cash 
price  per  pound  for  U.S.  No.  2  grade  canola 
that  reflects  the  mayimttm  limits  of  quality 
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deficiencies  allowable  for  the  U.S.  No.  2 
grade  canoia. 

Planted  acreage.  Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  which  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Land  on  which  seed 
is  initially  spread  onto  the  soil  surface  by  any 
method  and  subsequently  is  mechanically 
incorporated  into  the  soil  in  a  timely  maimer 
and  at  the  proper  depth  will  be  considered 
planted.  Acreage  planted  in  any  other 
manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Practical  to  replant.  In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§  457.8). 
"practical  to  replant"  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to,  moisture  availability, 
condition  of  the  field,  marketing  window, 
and  time  to  crop  maturity,  that  replanting  to 
the  insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

Price  of  damaged  production.  The  cash 
price  per  pound  for  canoia  that  qualifies  for 
quality  adjustment  in  accordance  with 
section  12  of  these  crop  provisions. 

Production  guarantee  (per  acre).  The 
number  of  pounds  determined  by 
multiplying  the  approved  Actual  Production 
History  (APH)  yield  per  acre  by  the  coverage 
level  percentage  you  elect. 

Rapeseed.  A  crop  of  the  genus  Brassica 
that  contains  at  least  30  percent  of  an 
industrial  type  of  oil  as  shown  on  the  Special 
Provisions  and  that  is  measured  on  a  basis 
ficee  fiom  foreign  material. 

Replanting.  Performing  the  cultural 
practices  necessary  to  replace  the  insured 
crop  and  then  replacing  the  insured  crop  in 
the  insured  acreage  with  the  expectation  of 
growing  a  successful  crop. 

Swathed.  Severance  of  the  stem  and  seed 
pods  from  the  ground  and  placing  into 
windrows  without  removal  of  the  seed  from 
the  pod. 

Timely  planted.  Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  type  in  the 
county. 

Written  Agreement.  A  %vritten  doctunent 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  15. 

2.  Unit  Division. 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1  of 
the  Basic  Provisions  (§457.8)  (basic  unit) 
may  be  divided  into  optional  units  if,  for 
each  optional  unit  you  meet  all  the 
conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  under  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  which  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 


optional  luxits  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  feilure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion,  of  the  additional 
premium  paid  on  the  optional  units  that  have 
been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
crop  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  provided  records  by  the 
production  reporting  date,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  ptattem  at  the  boundaries  of 
each  optional  unit; 

(3)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit  or  the  production  &t>m  each  unit  must 
be  kept  separate  until  after  loss  adjustment 
under  the  policy  is  completed;  and 

(4)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable, 
unless  otherwise  specified  by  written 
agreement: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  sep>arate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to:  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  which  have  not 
been  surveyed  using  the  systems  identified 
above,  or  another  system  approved  by  us,  or 
in  areas  where  such  systems  exist  but 
boundaries  are  not  readily  discemable,  each 
optional  unit  must  be  located  in  a  separate 
farm  identified  by  a  single  FSA  Farm  Serial 
Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent  or  FSA  Farm 
Serial  Number.  To  qualify  as  separate     , 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  p)oint  at  which  your 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  record  of 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  if  used  do 


not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreage  that  is  not  a  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  qualify  as  a  separate  optional  unit 
provided  that  all  requirements  of  this  section 
are  met. 

(iii)  Optional  units  by  type  as  designated 
by  the  Special  Provisions:  In  addition  to  or 
instead  of  establishing  optional  units  by 
section,  section  equivalent,  FSA  Farm  Serial 
Number,  or  non-irrigated  and  irrigated 
acreage,  optional  units  may  be  established  by 
typte  where  authorized  by  the  Special 
Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  ($  457.8),  you  may  select 
only  one  price  election  for  all  the  canoia  and 
rapeseed  in  the  county  insured  under  this 
policy  imless  the  Special  Provisions  provide 
different  price  elections  by  type,  in  which 
case  you  may  select  one  price  election  for 
each  canoia  and  rapeseed  type  designated  in 
the  S[)eciai  Provisions.  The  price  elections 
you  choose  for  each  type  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  type.  For 
example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  a  specific  type, 
you  must  also  choose  100  percent  of  the 
ma-rimiitn  price  election  for  all  otlwr  types. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  ($  457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date  for  counties 
with  a  March  15  cancellation  date,  and  June 
30  preceding  the  cancellation  date  for  all 
other  counties. 

5.  Cancellation  and  Termination  Dates. 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are: 


Cancellation  and 

Stale  and  county 

termination 

dates 

All  counties  in  Georgia 

September  30. 

All  other  counties  without 

March  15. 

fall  planted  types  speci- 

fied on  the  actuarial 

tat>ie.. 

All  other  counties  with  fall 

August  31. 

planted  types  specified 

on  the  actuarial  table.. 

6.  Insured  Crop. 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  canoia  and  rapeseed 
in  the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as  seed;  and 

(c)  That  is  not,  unless  allowed  by  Special 
Provisions  or  by  written  agreement: 

(1)  Interplanted  with  another  crop;  or 
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(2)  Planted  into  an  established  grass  or 
legume. 

7.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(a)  Any  acreage  of  the  insured  crop  that  is 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  growers  in  the  area 
would  normally  not  ftuther  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant;  and; 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Sptecial  Provisions. 

8.  Insurance  Period. 

In  accordance  wtth  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§  457.8).  the  end  of  the  insurance 
period  is  October  31  of  the  calendar  year  in 
which  the  crop  is  normally  harvested. 

9.  Causes  of  Loss. 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  iiuurance  is  provided 
only  against  the  following  causes  of  loss 
which  occur  diiring  the  insursDce  period: 

(a)  Adverse  weamer  conditions; 

(b)Fire; 

(c)  Insects,  but  not  H«in^g^»  due  te 
insufficient  or  improper  application  of  pest 
control  nieasures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
diaean  control  meesmes; 

(e)  Wildlife,  unless  propter  meesuiee  to 
control  wildlife  have  not  been  taken; 

(f)  Earthquake; 

ta)  Volcanic  eruption;  or 

W  Failure  of  the  irrigation  water  su|^ly, 
if  applicable,  caused  by  an  insured  cause  of 
loss  that  occurs  during  the  insurance  period. 

10.  Replanting  Payment 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8).  a  replanting  payment  is  allowed  if 
the  insured  crop  is  damaged  by  an  insurable 
cause  of  loss  to  the  extent  that  the  remaining 
stand  will  not  produce  at  least  90  percent  of 
the  production  guarantee  for  the  acreage,  and 
it  is  practical  to  replant  or  if  we  require  you 
to  replant  in  accordance  with  section  7(a). 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of20 
percent  of  the  production  guarantee  or  175 
pounds,  multiplied  by  your  price  election, 
multiplied  by  your  insured  snare. 

(c)  When  the  canoia  and  rapeseed  is 
replanted  using  a  practice  or  type  that  is 
uninsurable  as  an  original  planting,  the 
liability  for  the  unit  will  be  reduced  by  the 
amount  of  the  replanting  payment  which  is 
attributable  to  your  share.  The  premium 
amount  will  not  be  reduced. 

11.  Duties  In  The  Event  of  Damage  or  Loss. 

In  ac(»rdance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8).  the 
representative  samples  of  the  unharvested 
crop  that  we  require  must  be  at  least  lo  feet 
wide  and  extend  the  entire  length  of  each 
field  in  the  unit  The  samples  must  not  be 
harvested  or  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  of  the 
balance  of  the  unit  is  completed. 


12.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided;  or 

(2)  For  any  basic  units,  we  tvill  allocate  any 
comniin^ed  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
12(b)(1)  by  the  respective  price  election  for 
each  type,  if  applicable; 

(3)  Totaling  the  results  in  section  12(bX2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  12(c))  by  the  respective  price 
election; 

(5)  Totaling  the  resulU  in  section  12(bX4): 

(6)  Subtracting  the  total  in  section  12(b)(5) 
from  the  total  in  section  12(b)(3):  and 

(7)  Multiplying  the  result  in  section 
12(bK6)  by  your  sbara. 

(c)  The  total  prodnction  to  count  (pounds) 
from  all  insurable  acre^e  on  the  unit  %riU 
include: 

(1)  All  appraised  production  as  folknvs: 
(i)  Not  lass  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  without  our 
consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which,  you  £dl  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  v«rith  section  12(d));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  sampiee  of  the  crop  in 
locations  acceptable  to  us,  (The  amount  of 
production  to  count  for  such  acreage '«^  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  bil 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
coimt):  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occura  and  the  crop  is  not  harvested:  and 


(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  canoia  and  rapeseed  may  be 
adjusted  for  excess  moisture  and  quality 
deficiencies.  If  moisture  adjustment  is 
applicable,  it  «irill  be  made  prior  to  any 
adjustment  fbrijuality. 

(1)  Canoia  and  rapeseed  produdiaa  will  be 
reduced  by  ai2  percent  fat  each  0.1 
percentage  point  of  moisture  in  excess  of  8.5 
percent  We  must  be  penaitted  to  obtain 
samples  of  the  production  to  detenaina  tha 
moisture  content 

(2)  Canoia  productiaB  will  be  eligible  for 
quality  adjustment  i£ 

(i)  Deficiencies  in  quality,  in  aocordiBoe 
with  the  Official  United  Stataa  Standards  far 
Grain,  result  in  the  canoia  not  mnetiit^  the 
grade  requirements  for  U.S.  No.  3  or  better 
(U.S.  Sample  grade)  bacaiMe  of  kamal 
damage  (excluding  iwat  iam^s).  or  hwa 
musty,  sour,  or  conunetciallyobtectioiiabia 
foraigaodor;  or 

(ii)  Substances  or  conditions  are  praeuat 
that  are  identified  by  the  Pood  and  Drug 
Administration  or  other  public  heekh 
orgBoizatioDs  of  the  United  Stiiaa  w  baiiv 
in|urious  to  human  or  ■ni—i  health 

(3)  Quality  will  be  a  fiKtor  in  detenodning 
your  kias  ia  canoia  production  only  if: 

(i)  ThedeficiaBciaa.  wihstaiyai,  or 
conditions  rasullad  faoat  a  cause  of  loai 
against  which  insuianoe  is  provided  under 
these  crop  provisions  and  which  occurs 
within  titM  insurance  period; 

(ii)  The  deficiencies,  substances,  or 
conditions  resuh  in  a  net  price  for  the 
damaged  production  that  is  leas  than  tka 
local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  tlw  production 
obtained  by  us  or  by  a  distntanated  third 
party  approved  by  us;  and 

(iv)  The  samples  an  analysed  by  a  grader 
licensed  to  grade  canoia  under  the  authority 
of  the  United  States  Grain  Stamlards  Act  or 
the  United  States  Warehouse  Act  with  regard 
to  deficiencies  in  quality,  or  by  a  laborataiy 
approved  by  us  with  regard  to  substancasar 
conditions  injurious  to  tiim»»n  or  anmiMl 
health. 

(4)  Canoia  prodnction  that  is  eligible  for 
quality  adjustment,  as  specified  in  sectiaas 
12(d)  (2)  and  (3).  will  be  reduced: 

(i)  In  accordance  with  the  quality 
adjuatment  frictofs  "^^aiMH  in  the  Special 
Provisions;  or 

(ii)  If  quality  adjustment  factaca  an  not 
contained  in  the  Special  Provisions,  quality 
adjustment  factors  will  be  detannined  as 
follows: 

(A)  Divide  the  price  of  damaged 
production  by  the  local  maricet  price  to 
determine  the  quality  adjustment  factor. 

(B)  The  price  of  damaged  {Moduction  and 
the  local  market  price  will  be  determined  at 
the  earlier  of  the  date  such  quality  adjusted 
production  is  sold  or  the  date  of  final 
inspection  for  the  unit 

(C)  Discounts  used  to  «i«»»Kli«h  the  price  of 
damaged  production  will  be  limited  to  thoaa 
that  are  usual,  ctutomary,  and  reasonabfa. 

(D)  The  price  of  damaged  production  will 
not  be  reduced  for. 

(1)  Moistura  content; 
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(2)  Damage  due  to  uninsured  causes; 

(3)  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
canola;  except,  if  the  price  of  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  price  of  damaged 
production  after  the  production  has  been 
conditioned  by  the  cost  of  conditioning  but 
not  lower  than  the  price  of  damaged 
production  before  conditioning.  We  may 
obtain  prices  of  damaged  production  from 
any  buyer  of  our  choice.  If  we  obtain  prices 
of  damaged  production  from  one  or  more 
buyers  located  outside  your  local  market 
area,  we  will  reduce  such  price  of  damaged 
production  by  the  additional  costs  required 
to  deliver  the  canola  to  those  buyers;  or 

(4)  Erucic  acid  or  glucosinoiates  in  excess 
of  the  amount  allowed  under  the  definition 
of  canola  contained  in  the  Official  United 
States  Standards  for  Grain. 

(E)  Factors  not  associated  with  grading 
under  the  Official  United  States  Standards 
for  Grain  including,  but  not  limited  to 
protein  and  oil,  will  not  be  considered:  and 

(F)  The  number  of  pounds  remaining  after 
any  reduction  due  to  excessive  moisture  (the 
moisture-adjusted  gross  pounds)  of  the 
dami^ed  or  conditioned  production  will  then 
be  multiplied  by  the  quality  adjustment 
factor  to  determine  the  net  production  to 
count 

(e)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insured  crop  on  an 
unadjusted  weight  basis. 

13.  Late  Planting. 

Insurance  will  be  provided  for  acreage 
planted  to  the  insured  crop  after  the  final 
planting  date  in  accordance  with  the 
fbllo«ving: 

(a)  The  production  guarantee  or  amount  of 
insiuance  for  each  acre  planted  to  the 
insured  crop  during  the  late  planting  period 
will  be  reduced  by  each  day  planted  after  the 
final  planting  date  by: 

(1)  One  percent  (1%)  for  the  1st  throtigh 
tiie  10th  day;  and 


(2)  Two  percent  (2%)  for  the  11th  through 
the  25th  day;  or 

(3)  Unless  otherwise  provided  by  the 
Special  Provisions. 

(b)  The  production  guarantee  or  amount  of 
insurance  for  each  acre  of  the  insured  crop 
that  is  planted  to  the  insured  crop  after  the 
late  planting  period  (or  after  the  final 
planting  date  for  crops  that  do  not  have  a  late 
planting  period)  will  be  the  same  as  the 
production  guarantee  or  amount  of  insurance 
that  is  provided  for  acreage  of  the  insured 
crop  that  is  prevented  from  being  planted 
(see  section  14).  Such  acreage  must  have 
been  prevented  from  being  planted  by  an 
insurable  cause  occurring  within  the 
insurance  pwriod  for  prevented  planting 
coverage. 

(c)  The  premium  amount  for  insurable 
acreage  planted  to  the  insured  crop  after  the 
final  planting  date  will  be  the  same  as  that 
for  timely  planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy)  for  acreage 
planted  after  the  flaal  planting  date  exceeds 
the  liability  on  such  acreage,  coverage  for 
those  acres  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid 
for  such  acreage). 

14.  Prevented  Planting. 

(a)  A  prevented  planting  payment  may  be 
made  to  you  for  eligible  acreage  you  were 
prevented  from  planting  if: 

(1)  You  were  prevented  from  planting  the 
insured  crop  by  an  insured  cause  that  occurs: 

(i)  On  or  after  the  sales  closing  date 
contained  in  the  Special  Provisions  for  the 
insured  crop  in  the  county  for  the  crop  year 
the  application  for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  or 
after  the  sales  closing  date  for  the  previotu 
crop  year  for  the  insured  crop  in  the  county, 
provided  insurance  has  been  in  force 
continuously  since  that  date.  Cancellation  for 
the  purpose  of  transferring  the  policy  to  a 
diEfisrent  insurance  provider  for  the 
subsequent  crop  year  will  not  be  considered 
a  break  in  continuity  for  the  purpose  of  the 
preceding  sentence;  and 


(2)  You  notify  us  within  72  hours  after  the 
final  planting  date  if  you  are  prevented  bom 
planting  by  such  date,  whether  or  not  you 
intend  to  plant  any  acreage  of  the  insured 
crop  after  the  final  planting  date.  In  addition 
to  this  notice,  you  must  include  any  acreage 
of  the  insured  crop  that  was  prevented  from 
being  planted  on  your  acreage  report. 

(b)  The  Actuarial  Table  contains  the  levels 
of  prevented  planting  coverage  that  you  may 
elect  for  the  crop  on  or  before  the  sales 
closing  date.  If  you  do  not  elect  one  of  the 
available  coverages  by  the  sales  closing  date, 
you  will  receive  the  prevented  planting 
coverage  specified  in  the  Crop  Provisions.  If 
you  have  a  Catastrophic  Risk  Protection 
Endorsement,  you  will  receive  the  lowest 
level  of  prevented  planting  coverage 
available  for  the  crop. 

(c)  The  premium  amount  for  acreage  that 
is  prevented  from  being  planted  will  be  the 
same  as  that  for  timely  planted  acreage.  If  the 
amount  of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  acreage 
that  is  prevented  from  being  planted  exceeds 
the  liability  on  such  acreage,  coverage  for 
those  acres  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid 
for  such  acreage). 

(d)  Drought  or  failure  of  the  irrigation 
water  supply  will  not  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes  of 
prevented  planting  unless,  on  the  final 
planting  date: 

(1)  For  non- irrigated  acreage,  the  area  that 
is  prevented  frxim  being  planted  is  classified 
by  the  Palmer  Drought  Severity  Index  as 
being  in  a  severe  or  extreme  drought;  or 

(2)  For  irrigated  acreage,  there  is  not  a 
reasonable  probability  of  having  adequate 
water  to  carry  out  an  irrigated  practice. 

(e)  The  maximum  number  of  acres  that 
may  be  eligible  for  a  prevented  planting 
payment  for  the  crop  will  be  determined  as 
fbllo%vs: 

(1)  The  base  eligible  acres  for  the  insured 
crop  will  be  determined  in  accordance  with 
the  following  table. 


Typed  crop 


(i)(A)  The  crop's  insurance  guarantee  is 
on  APH  or  the  crop  does  not  require  yield 
certification  and  the  crop  is  not  required  to 
be  contracted  with  a  processor  to  be  insured. 


(ii)(A)  The  crop  miist  be  contracted  wtth  a 
processor  to  be  insured  and  the  contract 
specifies  a  number  o(  acres  contracted  for 
Ihe  crop  year.. 

riii)(A)  The  crop  must  be  contracted  with  a 
processor  to  be  insured  and  the  processor 
contract  specilies  a  quantity  of  production 
that  will  be  accepted- 


Base  eligible  acres  (if  you  have  produced  the 

crop  for  which  insurance  was  available  in  any 

o(  the  4  moet  recent  crop  years) 


(B)  The  maximum  numt)er  of  acres  certified 
tor  APH  purposes  or  reported  for  insurarx» 
for  ttie  crop  in  any  one  of  ttw  4  most  recent 
crop  years  (not  including  reported  pnavented 
planting  acreage  ttiat  was  planted  to  a  sut>- 
stitule  crop  other  than  an  approved  cover 
crop). 

(B)  The  number  of  acres  of  the  crop  specified 
in  the  processor  contract. 


(B)  The  result  of  dividing  the  quantity  of  pro- 
duction stated  in  ttw  processor  contract  by 
your  approved  yieU  (For  the  purposes  of 
establishing  the  base  number  of  prevented 
plantir^  acres,  any  reductions  applied  to  the 
transitional  yield  for  failure  to  certify  acreage 
and  production  for  a  prior  year  will  not  be 
UMd.). 


Base  eligitjle  acres  (if  you  have  not  produced 

the  crop  lor  which  insura/Ke  is  available  in 

any  of  ttte  4  most  recent  crop  years) 


(C)  The  number  of  acres  approved  by  written 
agreement  in  accordarKe  wrth  the  provi- 
siorts  in  this  section  and  section  15. 


(C)  The  number  of  acres  of  the  crop  specified 
in  the  processor  contract 


(C)  The  result  of  dividing  ttw  quantity  of  pro- 
duction stated  in  the  processor  contract  by 
your  approved  yield  (For  the  purposes  of 
estat)lishtng  the  t>ase  numt>er  of  prevented 
plantir>g  acres,  any  reductions  applied  to  the 
transitional  yield  tor  failure  to  certify  acreage 
arxj  production  for  a  prior  year  will  rtol  be 
used.) 


(2)  All  requests  for  written  agreement 
under  this  section  must  be  submitted  to  us 
on  or  before  the  sales  closing  date  and 
include,  by  crop,  the  number  of  acres  of  all 
crops  for  which  insurance  is  offered  under 
the  authority  of  the  Act  that  you  intend  to 
plant  in  the  county. 

(3)  The  total  number  of  acres  requested  for 
all  crops  cannot  exceed  the  number  of  acres 
of  cropland  in  your  farming  operation  for  the 
crop  year. 

(4)  The  number  of  acres  determined  in 
section  14(e}(l)(i)(B)  may  be  increased  by 
multiplying  it  by  the  ratio  of  the  total 
cropland  acres  that  you  are  farming  this  year 
(if  greater)  to  the  total  cropland  acres  that  you 
Canned  in  the  previous  year,  provided  that 
you  submit  proof  to  us  on  or  before  the  sales 
closing  date  for  the  insured  crop  that  you 
have  purchased  or  leased  additional  land, 
that  acreage  will  be  released  from  any  USDA 
program  which  prohibits  harvest  of  a  crop,  or 
that  the  additional  acreage  has  not  been 
cropped  in  any  of  the  four  most  recent  crop 
years.  Such  acreage  must  have  been 
purchased,  leased,  released  from  the  USDA 
program,  or  intended  to  be  brought  into 
production  in  time  to  plant  it  for  the  current 
cropjrear. 

(5)  The  result  of  section  14(e)(1)  or  14(e)(4), 
whichever  is  applicable,  will  be  reduced  by 
subtracting  the  number  of  acres  of  the  crop 
that  are  timely  and  late  planted. 

(f)  Regardless  of  the  number  of  eligible 
acres  determined  in  section  14(e),  prevented 
planting  coverage  will  not  be  provided  for 
any  acreage: 

(1)  That  does  not  constitute  at  least  20 
acres  or  20  poicent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less  (We 
will  assume  that  any  prevented  planting 
acreage  within  a  field  that  contains  planted 
acreage  would  have  been  planted  to  the  same 
crop  that  is  planted  in  the  field,  unless  the 
prevented  planting  acreage  constitutes  at 
least  20  acres  or  20  percent  of  the  insurable 
acreage  in  the  field  and  you  can  prove  that 
you  intended  to  plant  such  acreage  to  another 
crop); 

(2)  For  which  the  Actuarial  Table  doe*  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(3)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  USDA; 

(4)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  you  or  any  other 
person  receives  a  prevented  planting 
pajnnent  for  any  crop  for  the  same  acreage  in 
the  same  crop  year,  unless  you  have  coverage 
greater  than  that  applicable  to  the 
Catastrophic  Risk  Protection  Plan  of 
Insurance  and  have  records  of  acreage  and 
production  that  are  used  to  determine  your 
approved  yield  that  show  the  acreage  was 
double-cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on  the 


(5)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  crop  from  which 
any  benefit  is  derived  under  any  program 
administered  by  the  USDA  is  planted  and 
fails,  or  if  any  crop  is  planted  and  harvested, 
hayed  or  grazed  on  the  same  acreage  in  the 
same  crop  year  (other  than  a  cover  crop 
which  may  be  hayed  or  grazed  after  the  final 


planting  date  for  the  insured  crop),  unless 
you  have  coverage  greater  than  that 
applicable  to  the  Catastrophic  Risk  Protection 
Plan  of  Insurance  and  have  records  of  acreage 
and  production  that  are  used  to  determine 
your  approved  yield  that  show  the  acreage 
was  double-cropped  in  each  of  the  last  4 
years  in  which  the  insured  crop  was  grown 
on  the  acreage; 

(6)  Of  a  crop  that  is  prevented  from  being 
planted  if  a  cash  lease  payment  is  also 
received  for  use  of  the  same  acreage  in  the 
same  crop  year  (not  applicable  if  acreage  is 
leased  for  haying  or  grazing  only); 

(7)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes; 

(8)  That  is  in  excess  of  the  number  of  acres 
eligible  for  a  prevented  planting  payment  or 
the  number  of  eligible  acres  phy^cally 
available  for  planting; 

(9)  For  which  you  cannot  provide  proof 
that  you  had  the  inputs  available  to  plant  and 
produce  a  crop  with  the  expectation  of  at 
least  producing  the  yield  used  to  determine 
the  production  guarantee  or  amount  of 
insurance; 

(10)  Based  on  an  irrigated  practice 
production  guarantee  or  amoimt  of  insurance 
unless  adequate  irrigation  facilities  were  in 
place  to  carry  out  an  irrigated  practice  on  the 
acreage  prior  to  the  insured  cause  of  loss  that 
prevented  you  from  plantingr  or 

(11)  Based  on  a  price  election,  »inniiT»t  of 
insurance  or  production  guarantee  for  a  crop 
type  that  you  did  not  plant  in  at  least  one  of 
the  four  most  recent  years.  Types  for  which 
separate  price  elections,  amounts  of 
insurance,  or  production  guarantees  are 
available  must  be  included  in  your  APH 
database  in  at  least  one  of  the  most  recent 
four  yean,  or,  crops  that  do  not  require  yield 
certification  (crops  for  which  the  insxirance 
guarantee  is  not  based  on  APH)  must  be 
reported  on  your  acreage  report  in  at  least 
one  of  the  four  most  recent  crop  years. 

(g)  The  prevented  planting  payment  for  any 
eligible  acreage  within  a  unit  vnl\  be 
determined  by: 

(1)  Multiplying  the  liability  per  acre  for 
timely  planted  acreage  of  the  insured  crop 
(the  amount  of  insurance  per  acre  or  the 
production  guarantee  per  acre  multiplied  by 
the  price  election  for  the  crop,  or  type  if 
applicable)  by  the  prevented  planting 
coverage  level  percentage  you  elected,  or  that 
is  contained  in  the  Crop  Provisions  if  you  did 
not  elect  a  prevented  planting  coverage  level 
percentage; 

(2)  Multipl3ring  the  result  of  section 
14(g)(1)  by  the  number  of  eligible  prevented 
planting  acres  in  the  unit;  and 

(3)  Multiplying  the  result  of  section 
14(g)(2)  by  your  share. 

15.  Written  Agreemeots. 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
dosing  date,  except  as  provided  in  section 
15(e); 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 


betwe«i  you  and  us  that  will  be  in  effact  if 
the  written  agreement  is  not  approved. 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contact 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year.  (If  the  written  agreement 
is  not  specifically  renetved  the  following 
jrear,  insurance  coverage  for  subsequent 
crops  years  will  be  in  accordance  with 
printed  policy);  and 

(e)  An  application  for  written  agreement 
submitted  aifler  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington.  D.C,  on  September 
11. 1997. 

Kenneth  D.  Ackaman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  97-24769  Filed  »-17-97;  8:45  amj 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  A^dation  Administration 

14  CFR  Part  39 

[Dedwt  Na  96-SW-29-AOI 

RIN2120-AA64 

AinworthlnMS  Dirsctfvss;  Skorsky 
Aircraft  Corporation  Modoi  S-61A,  D, 
E.  U  N,  NIM,  R.  and  V  HeNcoptars 

AGENCY:  Federal  Aviation 
Administiatioii,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Sikorsky  Airorait  Corporation  (Sikorsky) 
Model  S-61  A.  D.  E.  L,  N,  NM.  R,  and 
V  helicopters.  This  proposal  would 
require  a  nondestructive  inspection 
(NDI)  for  cracks  in  the  main  rotor  shaft 
(shaft),  and  require  removal  of  any  shaft 
with  a  crack  and  replacement  with  an 
airworthy  shaft.  This  proposal  would 
also  require  appropriate  maridng  of 
shafts  and  log  book  entries  by  the 
operator  to  determine  the  shaft 
retirement  life,  and  would  establish  a 
new  retirement  life  for  the  shaft.  This 
proposal  is  prompted  by  four  reports  of 
cracks  occurring  in  helicopters  diat 
were  utilized  in  repetitive  external  lift 
(REL)  operations.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  a  fatigue  crack  in  the  shaft,  that 
could  result  in  shaft  structural  failure, 
loss  of  power  to  the  main  rotor,  and 
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subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Conunents  must  be  received  by 
November  17, 1997. 
AOORESSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SW-29-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Sikorsky  Aircraft  Corporation,  Attn: 
Manager,  Commercial  Tech  Support, 
6900  Main  Street,  P.O.  Box  9729, 
Stratford,  CT  06497-9129.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 
FOR  FUfrmER  MFORMATIOM  CONTACT:  Mr. 
Frank  Walsh,  Aerospace  Engineer, 
ANE-150, 12  New  England  Executive 
Park,  Burlington,  MA  01803.  telephone 
(781)  238-7158.  fax  (781)  238-7199. 

SUPPLaeiTARY  MFORMATIOM: 

ComiBents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Cooununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persohs.  A  report 
summarizing  each  FAA- public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-SW-29-AD.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

DiscuMion 

This  document  proposes  the  adoption 
of  a  new  AD  that  is  applicable  to 
Sikorsky  Model  S-61  A,  D,  E,  L,  N,  NM, 
R.  and  V  helicopters.  This  proposal 
would  require  a  NDI  of  the  shaft,  part 
number  (P/N)  S61 35-20640-001, 
S6135-20640-002,  or  S6137-2304O- 
001,  used  in  REL  operations  within  the 
next  1,000  hours  time-in-service  (TIS), 
or  at  the  next  main  gearbox  overhaul. 
The  NDI  would  be  required  to  be 
performed  in  accordance  with  Sikorsky 
Alert  Service  Bulletin  (ASB)  No.  61B35- 
68,  dated  July  19, 1996.  This  proposal 
would  also  establish  retirement  lives  for 
certain  shafts  utilized  in  REL 
operations.  Therefore,  for  shafts 
installed  on  helicopters  utilized  in  REL 
operations  that  have  not  been  modified 
in  accordance  with  Sikorsky  Customer 
Service  Notice  (CSN)  6135-10,  dated 
March  18,  1987,  and  Sikorsky  ASB  No. 
61B35-53,  dated  December  2, 1981,  the 
retirement  life  would  be  1 ,500  hours 
time- in-service  (TIS).  For  shafts 
installed  on  helicopters  utilized  in  REL 
operations  that  have  been  modified  in 
accordance  with  Sikorsky  CSN  6135-10, 
dated  March  18, 1987,  and  Sikorsky 
ASB  No.  61B35-53,  dated  December  2, 
1981.  the  retirement  life  would  be  2.000 
hours  TIS.  This  proposal  is  prompted  by 
four  reports  of  cracks  occurring  in 
helicopters  that  were  utilized  in  REL 
operations.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  a 
fatigue  crack  in  the  shaft,  that  could 
result  in  shaft  structural  failure,  loss  of 
power  to  the  main  rotor,  and  subsequent 
loss  of  control  of  the  helicopter. 

The  FAA  has  reviewed  Sikorsky  ASB 
No.  61B35-68,  dated  July  19,  1996.  That 
ASB  describes  procedures  for 
determining  the  TIS  during  which  the 
helicopter  was  utilized  in  REL 
operations;  performing  a  NDI  of  the 
shaft;  marking  the  shafts  that  have  no 
crack;  and  acid-etching  the  letters 
"REL"  on  airworthy  shafts  prior  to  their 
installation  on  a  helicopter  that  will  be 
used  in  REL  operations.  The  ASB  also 
establishes  new  life  limits  for  the  shaft. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikorsky  Model  S-61 
A,  D,  E,  L,  N,  NM,  R,  and  V  helicopters 
of  the  same  type  design,  the  proposed 
AD  would  require  determining  and 
recording  on  the  component  log  or 


equivalent  record  the  number  of  hours 
TIS  during  which  the  helicopter  was 
utilized  in  REL  operations,  as  well  as 
the  number  of  external  lifts  conducted 
during  each  hour  TIS  in  which  external 
lifts  were  conducted;  performing  a  NDI 
of  the  shaft:  marking  the  shafts  that  have 
no  crack;  and  acid-etching  the  letters 
"REL"  on  airworthy  shafts  prior  to  their 
installation  on  a  helicopter  that  will  be 
used  in  REL  operations.  The  proposed 
AD  would  also  establish  a  new 
retirement  life  for  the  shaft.  The  actions 
would  be  reqiiired  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  30  helicopters 
of  U.S.  registry  that  are  involved  in  REL 
operations  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2.2  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions  during  the  next  scheduled 
overhaul,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts  for 
the  inspection  would  cost 
approximately  $50  per  helicopter.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,460,  assuming  that  no 
shafts  will  need  to  be  replaced  as  a 
result  of  this  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  e£fects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Propoaed  Amendineiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  pro{>osesto  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  followr 

PART  39— AIRWORTHINESS 
DtRECnVES. 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnthoritT:  49  U.S.C  106(g).  40113. 44701. 

130.13    [AfiMntfMQ 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Sikonl^  Aircraft  Corporatkw:  Dockat  No. 
96-SW-29-AD. 
AppUcability:  Model  S-61  A.  D.  B,  L.  N. 
NM,  R,  and  V  helicopten,  with  main  rotor 
•baft  (shaft),  part  number  (P/N)  S6135- 
20640-001,  S6135-2D640-002.  or  SSiaT- 
2304O-001.  installed.  ceitificatBd  in  any 
catagoiy. 

NotB  1:  This  AD  applies  to  each  helicoptar 
identified  in  the  preceding  appHcainlity 
provisioo.  raganllsss  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tliis  AD.  F« 
helicopters  that  have  been  modified,  altned, 
or  repaired  so  that  tlie  performance  of  the 
raquirementB  of  this  AD  is  affected,  the 
owDer/o[>erator  must  use  the  audioiity 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
aheration,  or  repair  remove  any  helicopter 
from  the  applicabili^  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  fetigue  crack  in  the  shaft,  that 
could  result  in  shaft  structural  feilure,  loss  of 
power  to  the  main  rotor,  and  subsequent  loss 
of  control  of  the  hehcopter,  accomplish  the 
following: 

(a)  Within  the  nwct  30  calendar  days  or  240 
hours  time-in-senrice  (TIS)  after  the  effective 
date  of  this  AD,  whichever  occurs  first, 
detennine  if  the  shaft  has  been  used  in 
repetitive  external  lift  (REL)  operations.  REL 
operation  is  defined  as  operation  during 
which  the  average  number  of  external  lifts 
equals  or  exceeds  six  per  flight  hour  for  any 
250  hour  TIS  period  during  the  main  gearbox 
overhaul  intervaL  An  external  lift  is  defined 
as  a  flight  cycle  in  which  an  external  load  is 
picked  up,  the  helicopter  is  repositioned 
(through  flight  or  hover),  and  the  helicopter 
hovers  and  releases  the  load  and  departs  or 
lands  and  departs.  Record  the  total  number 
of  hours  TIS  during  which  external  lifts  have 
been  conducted,  as  well  as  the  number  of 
external  lifts  conducted  during  each  hour,  on 


the  component  log  card  or  equivalent  record. 
If  the  number  of  external  lifts  cannot  be 
determined,  assume  6  external  lifts  were 
conducted  during  each  hour  TIS  in  which 
external  lifts  were  conducted.  If  the  hours 
TIS  of  external  lift  operations  cannot  be 
determined,  assiune  REL  opeiatians  were 
conducted. 

(b)  For  shafts  uaed  in  REL  operations; 
within  the  next  1,000  hours  TIS  after  the 
eCfective  date  of  this  AD,  conduct  a  non- 
destructive inspection  (NDI)  for  cracks  in  the 
shaft  in  accordance  with  the  Oveihaul 
Manual.  If  a  crack  is  discovered  in  a  shaft, 
remove  the  shaft  and  replace  it  with  an 
airworthy  shaft  Mark  the  removed  airworthy 
shafts  and  the  replacement  shafts  in 
accordance  with  the  Accomplishment 
Instructions  in  paragraphs  2E  and  2F  of 
Sikorsky  Aircraft  Corporation  ASB  No. 
61B35-68,  dated  July  19.  1996.  Once  a  shalt 
has  been  designated  and  marked  as  an  REL 
shaft  it  is  life-limited  accordingly  for  the 
remainder  of  that  shaft's  airworthy  service, 
life. 

(c)  Retire  ai)  shafts  that  have  been  usedin 
REL  operations  as  follows: 

(1)  Shafts  that  have  been  modified  in 
accordance  with  Sikorsky  Customer  Service 
Notice  6135-10,  dated  Umib  IB,  1987.  and 
Sikoreky  ASB  No.  81B35-S3,  dated  Deoamher 
2, 1961  (modified  REL  shafts),  must  be 
removed  from  service  on  os  before-attaining 
2,000  hours  TIS. 

(2)  Shafts  that  have  not  been  modified  in 
accordance  with  Sikorsky  Customer  Service 
Notice  6135-10,  dated  March  18, 1987,  and 
Sikorsky  ASB  No.  61B35-53.  dated  December 
2, 1981  (unmodified  REL  shafb),  must  be 
removed  from  service  on  m  before  attaining 
1,500  hours  TIS. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Mainteoance  Inspector,  who  may 
concur  or  comment  and  then  send  U  to  the 
Manager,  Boston  Aircraft  Certification  Office, 

Note  2:  Informatien  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO.  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(e)  This  AD  revises  the  Limitations  section 
of  the  maintenance  mannnl  by  establishing 
new  retirement  lives  of  1 ,500  hours  TIS  for 
unmodified  REL  shafts  and  2,000  hotus  TIS 
for  modified  REL  shafts. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  hehcopter 
to  a  locayon  where  the  requirements  of  thu 
AD  can  be  accompUshed. 

Issued  in  Fott  Worth.  Texas,  on  September 
12, 1997. 

EricBrias, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-24795  Filed  9-17-97;  8:45  am] 
SaUNO  COOE  4»1»-13-U 


SOCIAL  SECURITY  AOfyifNISTRATION 

20  CFR  Parts  404  and  416- 
RIN096a-AE74 

FadMvl  Okl-Age,  Sunrtvors,  and 
Olaablllty  Inauranee  Benafits; 
Supplaroantal  Sacurity  Income  foriha 
Agad.  BHnd,  andOiaablad; 
Orgaoiiation  and  Procaduiaa^ 
AppliGation  af  CircuftCauct  taw 

AQBilCT:  Social  Security  Adminiatzatioa 
(SSA). 

ACnON:  Proposedroles. 


These  proposed  ragulatioiis 
would  revise  the  current  regidations 
goveniing  how  we  apply  holdings  of  die 
United  StatesCourts  of  Appeals  that  we 
determine  conflict  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations  in  adjudicating  rlaim* 
under  title  II  and  title  XVI  of  the  Social  - 
Security  Act  (the  Act).  The  regulations 
explain  the  new  goal  we  have  adopted 
to  ensure  that  Acquiescence  Rulixigs 
(ARs)  are  developed  and  issued 
promptly  and  the  new  procedures  we 
are  implementing  to  identify  cases 
pending  in  the  administratiTe  process 
which  might  be  afiected  by  ARs. 
(MTGB:  To  be  sure  your  comments  are 
considered,  we  must  have  them  no  later 
than  November  17. 1997. 
ADDRESSES:  Comments  should  ba. 
submitted  in  writing  to  the 
Commimtionw  of  Social  Security.  P.O. 
Box  1585,  Baltimore,  Maryland  21235. 
sent  by  tel^ax  to  (410)  96&-2830.  sent 
by  E-mai>to  "regulation8dBs&,gov."  or 
deliwed  to  the  Division  of  Regulations 
and  Ridings,  Social  Sectirity 
Administration..  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8:80  ft.nr. 
and  4:30  p.m.  on  regular  business  days. 
Conmients  may  be  in^wcted  during 
these  same  hours  by  mjAing 
arrangements  with  the  contact  paeon 
shown  below. 

FOR  FURTHERINFORMATION  CONTACT: 
Harry  J.  Short,  Legal  Assistant,  Divisioa 
of  Regulations  and  Rulings,  Social 
Seciuity  Administration,  6401  Security 
Boulevard,  Baltimore  MD  21235,  (410) 
965-«243  for  information  aboutthese 
rules.  For  information  on  eli^bility  or. 
claiming  benefits,  call  oiu  national  toll 
free  number,  1-800-772-1213- 
SUPPLEMEKTARY  atFORMATION:  On 
January  11, 1990.  (55  FR  1012)  we 
publisbed  final  regulations  to 
implement  a  revised  policy  for  applying 
circuit  court  holdings  that  conflict  with 
our  interpretation  of  the  Act  or 
regulations  to  subsequent  claims  within 
that  circuit  involving  the  same  isstie. 


48964 


Federal  Register  /  Vol.  62.  No.  181  /  Thursday,  September  18,  1997  /  Proposed  Rules 


Under  those  regulations,  which  are  set 
out  at  20  CFR  404.985  and  416.1485,  we 
prepare  Acquiescence  Rulings  which 
expliun  the  circuit  court  holdings  and 
provide  binding  guidance  to 
adjudicators  on  how  to  apply  the 
holding  to  subsequent  claims  within  the 
circuit  involving  the  same  issue.  Those 
regulations  reflected  the  agency's 
decision  in  1985  to  abandon  its  prior 
policy  of  applying  conflicting  circuit 
court  holdings  only  to  the  named  party 
or  parties  to  the  decision,  rather  than  to 
other  cases  pending  before  an 
Administrative  Law  Judge  or  the 
Appeals  Council  involving  the  same 
issue  or  issues.  The  1990  regulations 
expanded  the  1985  policy  decision  to 
apply  an  AR  to  all  levels  of 
adjudication,  as  appropriate. 

After  the  1990  regulations  were 
adopted,  allegations  that  the  agency 
refused  to  acquiesce  in  circuit  court 
decisions  with  holdings  in  conflict  with 
our  interpretation  of  the  Act  or 
regulations  declined  dramatically.  A 
major  goal  of  the  1990  regulations  has 
been  achieved  because  the  circuit  courts 
have  found  virtually  no  cause  to  cite  the 
agency  for  Coiling  to  adhere  to  circuit 
court  precedent. 

On  July  2, 1996,  we  issued  Social 
Security  Ruling  96-lp  (61  FR  34470) 
reaffirming  the  rules  established  in  the 
1990  regulations.  Since  that  time,  we 
have  reviewed  our  rules  and  our 
implementing  procedures  to  determine 
what  changes  could  be  instituted  to 
further  improve  the  acquiescence 
process.  Our  review  has  led  us  to 
conclude  that  we  should  reaffirm  an 
important  principle  regarding  the 
impact  of  litigation  on  claims 
adjudication  and,  through  these  final 
regulations,  amend  the  1990  regiilations 
in  two  significant  respects. 

The  Role  of  Litigation  in  the 
Policymaking  Process 

Our  review  indicated  that  it  is 
important  to  reaffirm  the  principle  that 
our  goal  in  administering  our  programs 
is  to  have  uniform,  national  program 
standards.  Oui  procedures,  which 
provide  for  acquiescence  within  the 
circuit  when  a  circuit  court  issues  a 
decision  containing  a  holding  which 
conflicts  with  our  interpretation  of  the 
Act  or  regulations,  result  in  differing 
policies  in  different  sections  of  the 
country.  This  situation  is  not  desirable 
and  ordinarily  should  not,  if  possible, 
continue  indefinitely- 

Therefore,  we  wisn  to  make  it  clear 
that  generally  ARs  are  temporary 
measures.  When  we  receive  a  circuit 
court  decision  containing  a  holding 
which  conflicts  with  our  interpretation 
of  the  Act  or  regulations,  we  consider 


whether  the  rule  at  issue  should  be 
changed  on  a  nationwide  basis  to 
conform  to  the  court's  holding.  If  we 
continue  to  believe  that  our 
interpretation  of  the  statute  or 
regulations  at  issue  is  correct  and  we 
seek  further  judicial  review  of  the 
circuit  court's  decision,  we  will  stay 
further  development  of  the  AR  until  the 
judicial  review  process  runs  its  course. 
If  our  assessment  shows  that  we  should 
change  our  rules  and  adopt  a  circuit 
court's  holding  nationwide,  we  will,  at 
the  time  we  publish  the  AR,  have 
determined  the  steps  necessary  to  do  so. 
This  may  require  changing  our 
regulations  or  rulings;  it  may  also 
require  seeking  a  clarifying  legislative 
change  to  the  Act.  In  this  case,  however, 
we  would  proceed  to  issue  an  AR  since 
adopting  the  rules  nationwide 
inevitably  requires  a  significant  period 
of  time. 

Sinularly,  if  our  assessment  is  that  our 
rules  are  correct  but  we  are  unable  to 
resolve  the  matter  by  seeking  further 
judicial  review,  we  will  issue  an  AR  and 
at  the  time  we  publish  the  AR  have 
determined  the  appropriate  steps  to 
attempt  to  address  the  issue  which  was 
the  subject  of  the  circuit  court's  holding. 
This  may  mean  issuing  clarifying 
regulations  or  seeking  legislation.  There 
are  certain  instances  when  an  issue 
cannot  be  resolved,  such  as  a 
constitutional  issue  which  the  Supreme 
Court  chooses  not  to  review  and, 
therefore,  an  AR  may  remain  in  effect. 

Although  our  goal  to  have  uniform 
national  standards  is  implicit  in  the 
current  regulations,  we  are  including  in 
this  preamble,  an  explicit  statement  of 
our  commitment  to  maintaining  a 
uniform  nationwide  system  of  rules  and 
regulations.  In  addition  to  making  minor 
editorial  corrections  to  the  current 
regulations,  these  proposed  rules  would 
amend  the  regulations  in  two 
substantive  areas,  as  follow: 

Establishing  a  Timelineas  Goal  fisr 
Issuing  Acquiescence  Rulings 

A  common  criticism  regarding  the 
current  process  involves  the  length  of 
time  it  takes  for  SSA  to  prepare  and 
issue  an  AR.  As  a  result,  we  have 
reassessed  our  procediu-es  and  have 
decided  that  we  will  release  an  AR  for 
publication  in  the  Federal  Register  no 
later  than  120  days  &om  the  time  we 
receive  a  precedential  circuit  court 
decision  for  which  the  AR  is  being 
issued,  unless  further  judicial  review  of 
that  decision  is  pending.  We  propose  to 
add  new  sections  404.985(b)(1)  and 
416.1485(b)(1)  so  that  the  public  is  fully 
informed  of  this  timeframe. 


Identifying  Pending  Glaims  Which  Majr 
Be  Affected  by  an  AR 

When  we  published  the  1990 
regulations,  we  noted  that  a  number  of 
commenters  on  the  1988  proposed 
regulations  (53  FR  46628  (November  18, 
1988))  urged  that  we  take  action  to 
identify  and  list  pending  claims  that 
might  be  affected  by  an  AR.  In  the 
response  to  that  conmient,  we  stated: 

As  a  matter  of  operational  necessity,  some 
time  will  alwrays  elapse  between  the  date  of 
a  court  decision  and  the  time  that  we  could 
notify  all  adjudicators  to  begin  listing  cases 
which  might  be  afiiected  by  its  holding.  Thus, 
a  substantial  number  of  cases  would  not  be 
listed  for  later  readjudication.  The  process 
which  these  comments  suggest  presumes 
instantaneous,  comprehensive  identification 
of  all  cases,  which  operationally  we  cannot 
accomplish.  Therefore,  despite  the  fact  that 
requiring  claimants  to  seek  readjudicadon 
does  require  some  action  on  their  part,  we 
have  concluded  that  ttiis  is  the  most  efficient 
and  effective  way  to  proceed  and  have  not 
adopted  these  comments  in  the  final 
regulations. 

(55  FR  1012, 1013).  The  basic  facts 
noted  in  our  response  remain  valid. 
Despite  improved  technology,  it  is  still 
operationally  impossible  for  us  to 
identify  all  pending  claims  that  might 
be  affected  by  an  AR.  However,  we  have 
reassessed  this  situation  and  have  now 
decided  that  it  would  be  a  significant 
benefit  to  claimants  if  we  were  to  act  as 
expeditiously  as  possible  to  identify 
pending  claims  that  might  be  affiscted  by 
an  AR,  even  though  we  will  not  be  able 
to  identify  all  such  claims. 

Therefore,  as  described  in  the 
proposed  new  sections  404.985(b)(3) 
and  416.1485(b)(3),  we  are 
implementing  the  following  procedures. 
As  soon  as  possible  after  we  receive  a 
circiut  court  decision  that  we  find  may 
contain  a  holdipg  that 'Conflicts  with  our 
interpretation  of  the  Act  or  regulations, 
we  will  develop  and  provide  our 
adjudicators  with  criteria  that  they  will 
use  to  identify  pending  claims  we  are 
deciding  within  the  relevant  circuit  that 
might  be  affected,  if  we  subsequently 
determine  that  an  AR  is  required.  If  an 
AR  is  subsequently  released,  a  notice 
will  be  sent  informing  the  claimant  in 
these  cases  that  might  be  affected  by  the 
AR  that  an  AR  has  been  issued  that 
might  affect  the  claim.  The  notice  to  the 
claimant  will  also  explain  the 
procedures  for  obtaining  a 
readjudication  of  the  claim  under  the 
AR.  If  we  develop  criteria  and  begin 
identifying  cases  but  subsequently 
determine  that  an  AR  is  not  required, 
the  notices  will  not  be  sent. 

We  will  notify  adjudicators  of  the 
appropriate  criteria  to  be  used  to 
identify  cases  no  later  than  10  days  after 
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we  receive  a  circuit  court  decision  that 
we  determine  may  contain  a  holding 
which  conflicts  with  our  interpretation 
of  the  Act  or  regulations.  Although  we 
believe  that  the  new  procedure  to 
identify  pending  claims  within  the 
relevant  circuit  that  might  be  affected 
will  greatly  reduce  the  number  of 
claimants  who  would  have  to  learn  of 
the  issuance  of  the  AR  through  the 
Federal  Register  publication  of  it  or 
otherwise,  the  new  procedure  will  not 
capture  everyone.  For  this  reason,  we 
have  retained  the  readjudication 
procedure  in  sections  404.985(bK2)  and 
416.1485(b)(2)  to  ensure  the  protection 
of  all  claimants.  Additionally,  if  a 
claimant  or  an  adjudicator  brings  to  our 
attention  that  a  claim  could  potentially 
be  afiiBcted  by  a  circuit  court  decision 
that  might  become  the  subject  of  an  AR, 
we  will  consider  identifying  that  case 
pending  a  decision  as  to  whether  an  AR 
is  necessary  in  the  circuit  court  decision 
in  question. 

Electronic  Version 

The  electronic  version  of  this 
document  is  available  on  the  Federal 
Bulletin  Board  (FBB)  at  9:00  a.m.  on  the 
date  of  publication  in  the  Federal 
Register.  To  download  the  file,  modem 
dial  (202)  512-1387.  The  FBB 
instructions  will  explain  how  to 
download  the  file  and  the  fiae.  This  file 
is  in  WordPerfect  and  will  remain  on 
the  FBB  during  the  comment  period. 

Regulatory  Pracedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  are  not  subject  to  O^S^ 
review. 

Begalatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
because  these  rules  affect  oply 
individuals.  Therefore,  a  regulatory 
flexibilify  analysis  as  provided  in  the 
Regulatory  Flexibilify  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  in  Part  404. 
section  404.985(b)(2)  and 
416.1485(b)(2).  As  required  by  42  U.S.C. 
section  3507,  as  amended  by  section  2 
of  the  Paperwork  Reduction  Act  of  1995, 
we  will  submit  a  copy  to  the  Office  of 
Management  and  Budget  for  its  review. 

The  regulation  sections  cited  above 
allow  claimants  to  request  application 


of  the  published  Acquiescence  Ruling  to 
a  prior  determination  or  decision. 
Claimants  must  demonstrate  that  the 
application  of  the  Acquiescence  Ruling 
could  change  the  prior  determination  or 
decision.  Claimants  may  do  so  by 
submitting  a  statement.  U  the  claimant 
can  so  demonstrate,  the  information  will 
be  used  to  readjudicate  the  claim.  Thus, 
claimants,  whose  determinations  or 
decisions  on  their  claims  may  be 
affected  by  the  Acquiescence  Ruling, 
may  continue  to  make  submissions  to 
the  Agency  regarding  such  claims. 

We  estimate  that  the  public  reporting 
burden  will  be  17  minutes  per  response 
for  between  0  and  50.000  respondents 
depending  on  the  characteristics  of  the 
individual  AR,  resulting  in  up  to 
7083.33  burden  hours  per  AR.  We 
estimate  there  will  be  3  to  4  ARs  per 
year.  U  you  have  any  comments  or 
suggestions  on  this  estimate,  write  to 
OMB  and  SSA  at  the  following 
addresses: 

Office  of  Managmnent  and  Budget. 
OIRA,  Attn:  Laura  Oliven.  Room 
10230,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 
Social  Securify  Administration, 
DCFAM.  Attn:  Nicholas  E.  Tagliareni, 
l-A-21  Operations  Building,  6401 
Securify  Blvd.,  Baltimore,  MD  21235. 
In  addition  to  your  comments  on  the 
accuracy  of  the  Agency's  burden 
estimate,  we  are  soliciting  coroments  on 
the  need  for  the  information;  its 
practical  utilify;  ways  to  enhance  its 
qualify,  utilify  and  clarify;  and  on  ways 
to  minimize  the  time  it  takes  for 
claimants  to  request  ^plication  of  the 
Acquiescence  Ruling  to  the  prior 
determination,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001 ,  Social  Security-  , 

Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.003,  Social 
Security-Special  Benefits  for  Persons  Aged  72 
and  Over,  96.004,  Social  Security-Survivors 
Insurance:  96.005,  Special  Benefits  for 
Disabled  Coal  Miners:  96.006,  Supplemental 
Security  Income) 


ListofSulqects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits,  Disabilify 
benefits.  Old- Age,  Survivors  and 
Disabilify  Insurance,  Reporting  and 
recordkeeping  requirements.  Social 
Securify. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disabilify 
benefits.  Public  assistance  programs. 


Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  11, 1997. 
John  J.  Callahan, 
Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  J  of  part  404  and 
subpart  N  of  part  416  of  chapter  ID  of 
title  20  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below. 

PART  404-FEDERAL  OLD-AQE. 
SURVIVORS  AND  DiSABIUTY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(j).  205  (a),  (b).  (d}-{h). 
and  (j),  221.  225,  and  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  401(j).  405  (a),  (b). 
(d)-(h),  and  (j),  421,  425,  and  902(a)(5));  31 
U.S.C  3720A;  sec.  5.  Pub.  L  97-455,  96  Stat 
2500  (42  U.S.C  405  not*);  sees.  5.  6  (cHe), 
and  15.  Pub.  L  98-460.  98  Stat  1802  (42 
U.S.C  421  note). 

2.  Section  404.985  is  revised  to  read 
as  follows: 

1404.985    AppOeabon  of  drcun  court  iM». 

The  procedures  which  follow  apply  to 
administrative  determinations  or 
decisions  on  claims  involving  the 
application  of  circuit  court  law. 

(a)  General.  We  will  apply  a  holding 
in  a  United  States  Court  of  Appeals 
decision  that  we  determine  conflicts 
with  otir  interpretation  of  a  (>rovision  of 
the  Social  Security  Act  or  regulations 
unless  the  Government  seeks  further 
judicial  review  of  that  decision  or  we 
relitigate  the  issue  presented  in  the 
decision  in  accordance  with  paragraphs 
(c)  and  (d)  of  this  section.  We  will  apply 
the  holding  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  unless  the  holding,  by 
its  nature,  applies  only  at  cotain  levels 
of  adjudication. 

(b)  Issuance  of  an  Acquiescence 
Ruling.  When  we  determine  thAt  a 
United  States  Court  of  Appeals  holding 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Seciuity  Act  or 
regulations  and  the  Government  does 
not  seek  further  judicial  review  or  is 
unsuccessful  on  further  review,  we  will 
issue  a  Social  Security  Acquiescence 
Ruling.  The  Acquiescence  Ruling  will 
describe  the  administrative  case  and  the 
cotirt  decision,  identify  the  issue(s) 
involved,  and  explain  how  we  will 
apply  the  holding,  including,  as 
necessary,  how  the  holding  relates  to 
other  decisions  within  the  applicable 
circuit  These  Acquiescencs  Rulings 
will  generally  be  effective  on  the  date  of 
their  publication  in  the  Federal  Roister 
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and  will  apply  to  all  determinations  and 
decisions  made  on  or  after  that  date 
unless  an  Acquiescence  Ruling  is 
rescinded  as  stated  in  paragraph  (e)  of 
this  section.  The  process  we  will  use 
when  issuing  an  Acquiescence  Ruling 
follows: 

(1)  We  will  release  an  Acquiescence 
Ruling  for  publication  in  the  Federal 
Register  for  any  precedential  circuit 
court  decision  that  we  determine 
contains  a  holding  that  conflicts  with 
SSA's  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations  no 
later  than  120  days  from  the  receipt  of 
the  court's  decision.  This  timeframe  will 
not  apply  when  we  decide  to  seek 
further  judicial  review  of  the  circuit 
court  decision  or  when  coordination 
with  the  Department  of  Justice  and/or 
other  Federal  agencies  makes  this 
timeframe  no  longer  feasible. 

(2)  If  we  make  a  determination  or 
decision  on  your  claim  between  the  date 
of  a  circuit  court  decision  and  the  date 
we  publish  an  Acquiescence  Ruling, 
you  may  request  application  of  the 
published  Acquiescence  Ruling  to  the 
prior  determinadon  or  decision.  You 
must  demonstrate  that  application  of  the 
Acquiescence  Ruling  could  change  the 
prior  determination  or  decision  in  your 
case.  You  may  demonstrate  this  by 
submitting  a  statement  that  cites  the 
Acquiescence  Ruling  and  indicates  what 
finding  or  statement  in  the  prior 
determination  or  decision  conflicts  %vith 
the  Acquiescence  Ruling.  If  you  can  so 
demonstrate,  we  will  readjudicate  the 
claim  at  the  level  at  which  it  was  last 
adjudicated  in  accordance  with  the 
Acquiescence  Ruling.  Any 
readjudication  will  be  limited  to 
consideration  of  the  issue(s)  covered  by 
the  Acquiescence  Ruling  an4  any  new 
determination  or  decision  on 
readjudication  will  be  subject  to 
administrative  and  judicial  review  in 
accordance  with  this  subpart.  Our 
denial  of  a  request  for  readjudication 
will  not  be  subject  to  further 
administrative  or  judicial  review.  If  you 
file  a  request  for  readjudication  within 
the  60-day  appeal  period  and  we  deny 
that  request,  we  shall  extend  the  time  to 
file  an  appeal  on  the  merits  of  the  claim 
to  60  days  after  the  date  that  we  deny 
the  request  for  readjudication. 

(3)  After  we  receive  a  precedential 
circuit  court  decision  and  determine 
that  an  Acquiescence  Ruling  may  be 
required,  we  will  begin  to  identify  those 
claims  that  are  pending  before  us  within 
the  circuit  and  that  might  be  subject  to 

a  readjudication  if  an  Acquiescence 
Ruling  is  subsequently  issued.  When  an 
Acquiescence  Ruling  is  published,  we 
will  send  notices  to  those  individuals 
whose  cases  we  have  identified  which 


may  be  affected  by  the  Acquiescence 
Ruling.  The  notice  will  provide 
information  about  the  Acquiescence 
Ruling  and  the  right  to  request  a 
readjudication  under  that  Acquiescence 
Ruling,  as  described  in  paragraph  (b)(2) 
of  this  section.  It  is  not  necessary  for  an 
individual  to  receive  a  notice  in  order 
to  request  application  of  an 
Acquiescence  Ruling  to  his  or  her  claim, 
as  described  in  paragraph  (bK2)  of  this 
section. 

(c)  Relitigation  of  court's  holding  after 
publication  of  an  Acquiescence  Ruling. 
After  we  have  published  an 
Acquiescence  Ruling  to  reflect  a  holding 
of  a  United  States  Court  of  Appeals  on 
an  issue,  we  may  decide  under  certain 
conditions  to  relitigate  that  issue  within 
the  same  circuit.  We  will  relitigate  only 
when  the  conditions  specified  in 
paragraphs  (c)  (2)  and  (3)  of  this  sectioD 
are  met,  and,  in  general,  one  of  the 
events  specified  in  paragraph  (c)(1)  of 
this  section  occurs. 

(1)  Activating  events: 

(i)  An  action  oy  both  Houses  of 
Congress  indicates  that  a  court  case  on 
which  an  Acquiescence  Ruling  was 
based  was  decided  inconsistenUy  Mdth 
congressional  intent,  such  as  may  be 
expressed  in  a  joint  resolution,  an 
appropriations  restriction,  or  enactment 
of  legislation  which  affacts  a  closely 
analogous  body  of  law; 

(ii)  A  statement  in  a  majority  opinion 
of  the  same  circiiit  indicates  that  the 
court  might  no  longer  follow  its 
previous  decision  if  a  particular  issue 
were  presented  again; 

(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  supports  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(8)  in 
question;  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  circuit  court 
holding  upon  which  we  base  an 
Acquiescence  Ruling. 

(2)  The  General  Counsel  of  the  Social 
Seciuify  Administration,  after 
consulting  with  the  Department  of 
Justice,  concurs  that  relitigation  of  an 
issue  and  application  of  our 
interpretation  of  the  Social  Security  Act 
or  regulations  at  the  administrative  level 
within  the  circuit  would  be  appropriate. 

(3)  We  publish  a  notice  in  tne  Federal 
Register  that  we  intend  to  relitigate  an 
Acquiescence  Ruling  issue  and  that  we 
will  apply  our  interpretation  of  the 
Social  Security  Act  or  regulations  at  the 
administrative  level  within  the  circuit  to 
claims  selected  for  relitigation.  The 
notice  will  explain  why  we  made  this 
decision. 

(d)  Notice  of  relitigation.  When  we 
decide  to  relitigate  an  issue,  we  will 


provide  a  notice  explaining  our  action 
to  all  affected  claimants.  In  adjudicating 
claims  subject  to  relitigation, 
decisionmakers  throughout  the  SSA 
administrative  review  process  will 
apply  our  interpretation  of  the  Social 
Security  Act  and  regulations,  but  will 
also  state  in  written  determinations  or 
decisions  how  the  claims  would  have 
been  decided  imder  the  circuit  standard. 
Claims  not  subject  to  relitigation  will 
continue  to  be  decided  under  the 
Acquiescence  Ruling  in  accordance 
with  the  circuit  standard.  So  that 
affected  claimants  can  be  readily 
identified  and  any  subsequent  decision 
of  the  circuit  court  or  the  Supreme 
Court  can  be  implemented  quickly  and 
efficientiy,  we  will  maintain  a  listing  of 
all  claimants  who  receive  this  notice 
and  will  provide  them  with  the  relief 
ordered  by  the  coiut. 

(e)  Rescission  of  an  Acquiescence 
Ruling.  We  will  rescind  as  obsolete  an 
Acquiescence  Ruling  and  apply  our 
interpretation  of  the  Social  Security  Act 
or  regulations  by  publishing  a  notice  in 
the  Federal  Register  when  any  of  the 
following  events  occurs: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  holding  that  was 
the  basis  of  an  Acquiescence  Ruling; 

(2)  A  circuit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling; 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  holding  in  a 
decision  of  a  circuit  court  that  was  the 
subject  of  an  Acquiescence  Ruling;  or 

(4)  We  subsequentiy  clarify,  modify  (v 
revoke  the  regiilation  or  ruling  that  was 
the  subject  of  a  circuit  court  holding 
that  we  determined  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations,  or  we  subsequentiy 
publish  a  new  regulation(s)  addr^ing 
an  issue(s)  not  previously  included  in 
our  regulations  when  that  issue(s)  was 
the  subject  of  a  circuit  court  holding 
that  conflicted  with  our  interpretation  of 
the  Social  Security  Act  or  regulations 
and  that  holding  was  not  compelled  by 
the  statute  or  Constitution. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABLED 

1.  The  authority  citation  for  subpart  N 
continues  to  read  as  follows: 

Aathovity:  Sec.  702(a)(5).  1831.  and  1633 
of  the  Social  Security  Act  (42  U.S.C 
g02(a)(5).  1383.  and  1383b). 

2.  Section  416.1485  is  revised  to  read 
as  follows: 

1410.1486    Application  of  circuit  courtlaw. 
The  procediues  which  follow  apply  to 
administrative  determinations  or 
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decisions  on  claims  involving  the 
application  of  circuit  court  law. 

(a)  General.  We  will  apply  a  holding 
in  a  United  States  Court  of  Appeals 
decision  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
imless  the  Government  seeks  further 
judicial  review  of  that  decision  or  we 
relitigate  the  issue  presented  in  the 
decision  in  accordance  with  paragraphs 
(c)  and  (d)  of  this  section.  We  will  apply 
the  holding  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
applicable  circuit  unless  the  holding,  by 
its  nature,  applies  only  at  certain  levels 
of  adjadication. 

(b)  Issuance  of  an  Acquiescence 
Ruling.  When  we  determine  that  a 
United  States  Court  of  Appeals  holding 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  and  the  Government  does 
not  seek  further  judicial  review  w  is 
unsuccessful  on  further  review,  we  will 
issue  a  Social  Security  Acquiescence 
Ruling.  The  Acquiescence  Ruling  will 
describe  the  administrative  case  and  the 
court  decision,  identify  the  issue(s) 
involved,  and  explain  how  we  will 
apply  the  holding,  including,  as 
necessary,  how  the  holding  relates  to 
other  decisions  within  the  applicable 
circuit  These  Acquiescence  Rulings 
will  generally  be  efiective  (m  the  date  of 
their  publication  in  the  Federal  Register 
and  will  apply  to  all  determinations  and 
decisions  made  on  or  after  that  date 
unless  an  Acquiescence  Ruling  is 
rescinded  as  stated  in  paragraph  (e)  of 
this  section.  The  process  we  will  use 
when  issuing  an  Acqoiescence  Ruling 
follows: 

(1)  We  will  release  an  Acquiescence 
Ruling  for  publication  in  the  Fedn-al 
Register  for  any  precedential  circuit 
court  decision  that  we  determine 
contains  a  holding  that  conflicts  with 
SSA's  interpretation  of  a  provison  of 
the  Social  Security  Act  or  regulations  no 
later  than  120  days  from  the  receipt  of 
the  court's  decision.  This  timeframe  will 
not  apply  when  we  decide  to  seek 
further  judicial  review  of  the  circuit 
court  decision  or  when  coordination 
with  the  Department  of  Justice  and/or 
other  Federal  agencies  makes  this 
timeframe  no  longer  feasible. 

(2)  If  we  make  a  determination  or 
decision  on  your  claim  between  the  date 
of  a  circuit  court  decision  and  the  date 
we  publish  an  Acquiescence  Ruling, 
you  may  request  application  of  the 
published  Acquiescence  Ruling  to  the 
prior  determination  or  decision.  You 
must  demonstrate  that  application  of  the 
Acquiescence  Ruling  could  change  the 
prior  determination  or  decision  in  your 
case.  You  may  demonstrate  this  by 


submitting  a  statement  that  cites  the 
Acquiescence  Ruling  and  indicates  what 
finding  or  statement  in  the  prior 
determination  or  decision  conflicts  with 
the  Acquiescence  Ruling.  If  you  can  so 
demonstrate,  we  will  readjudicate  the 
claim  at  the  level  at  which  it  was  last 
adjudicated  in  accordance  with  the 
Acquiescence  Ruling.  Any 
readjudication  will  be  limited  to 
consideration  of  the  issue(s)  covered  by 
the  Acquiescence  Ruling  and  any  new 
determination  or  decision  on 
readjudication  will  be  subject  to 
administrative  and  judicial  review  in 
accordance  with  this  subpart  Our 
denial  of  a  request  for  readjudication 
will  not  be  subject  to  furthra 
administrative  or  judicial  review.  If  you 
file  a  request  for  readjudication  within 
the  60-day  appeal  period  and  we  deny 
that  request,  we  shall.extend  the  time  to 
file  an  appeal  on  the  merits  of  the  claim 
to  60  days  after  the  date  that  we  deny 
the  request  for  rea(}judication. 

(3)  After  we  receive  a  precedential 
circuit  court  decision  and  determine 
that  an  Acquiescence  Ruling  may  be 
required,  we  will  begin  to  identify  those 
claims  that  are  pending  before  us  within 
the  circuit  and  that  might  be  subject  to 
a  readjudication  if  an  Acquiescence 
Ruling  is  subsequentiy  issued.  When  an 
Acquiescence  Ruling  is  published,  we 
will  send  notices  to  those  individuals 
whose  cases  we  have  identified  which 
may  be  effected  by  the  Acquiescence 
Ruling.  The  notice  will  provide 
informaticNi  about  the  Acquiescence 
Ruling  and  the  right  to  request  a 
readjudication  under  that  Acquiescence 
Ruling,  as  described  In  paragraph  (b)(2) 
of  this  section.  It  is  not  necessary  for  an 
individual  to  receive  a  notice  in  order 
to  request  application  of  an 
Acqtiiescence  Ruling  to  his  or  her  claim, 
as  des€3ibed  in  par^raph  (bK2)  of  this 
section. 

(c)  Relitigation  of  court's  holding  after 
publication  of  an  Acquiescence  Ruling. 
After  we  have  published  an 
Acquiescence  Ruling  to  reflect  a  holding 
of  a  United  States  Court  of  Appeals  on 
an  issue,  we  may  decide  under  certain 
conditions  to  relitigate  that  issue  within 
the  same  circtiit  We  will  relitigate  only 
when  the  conditions  specified  in 
paragraphs  (c)  (2)  and  (3)  of  this  section 
are  met,  and,  in  general,  one  of  the 
events  specified  in  paragraph  (c)(1)  of 
this  section  occurs. 
(1)  Activating  events: 
(i)  An  action  oy  both  Houses  of 
Congress  indicates  that  a  court  case  on 
which  an  Acquiescence  Ruling  was 
based  was  decided  inconsistentiy  with 
congressional  intent,  such  as  may  be 
expressed  in  a  joint  resolution,  an 
appropriations  restriction,  or  enactment 


of  legislation  which  affects  a  closely 
analogous  body  of  law; 

(ii)  A  statement  in  a  majority  opinion 
of  the  same  circuit  indicates  that  the 
court  might  no  longer  follow  its 
previous  decision  if  a  particular  issue 
were  presented  again; . 

(iii)  Subsequent  circuit  court 
precedent  in  other  circuits  suppcwts  our 
interpretation  of  the  Social  Security  Act 
or  regulations  on  the  issue(6)  in 
question;  or 

(iv)  A  subsequent  Supreme  Court 
decision  presents  a  reasonable  legal 
basis  for  questioning  a  ciicuit  court 
holding  upon  which  we  base  an 
Acquiescence  Ruling. 

(2)  The  General  Counsel  of  the  Social 
Security  Administration,  after 
consulting  with  the  Department  of 
Justice,  concurs  that  relitigation  of  an 
issue  and  application  of  our 
interpretation  of  the  Social  Security  Act 
or  regulations  at  the  administrative  level 
within  the  circuit  would  be  appropriate. 

(3)  We  publish  a  notice  in  die  Federal 
Register  that  we  intoad  to  relitigate  an 
Acquiescence  Ruling  issue  and  that  we 
will  apply  our  interpretation  of  the 
Social  S^:urity  Act  or  regulations  at  the 
administrative  level  within  the  circuit  to 
claims  selected  for  relitigation.  The 
notice  will  explain  why  we  made  this 
decision. 

(d)  Notice  of  relitigation.  When  we 
decide  to  relitigate  an  issue,  we  will 
provide  a  notice  explaining  our  action 
to  all  affected  claimants.  In  adjudicating 
claims  subject  to  relitigation, 
decisionmakers  throu^out  the  SSA 
administrative  review  process  will 
apply  our  interpretation  of  the  Social 
Security  Act  and  regulations,  but  will 
also  state  in  written  determinations  or 
decisions  how  the  claims  would  have 
beoi  decided  under  the  ciicuit  standard. 
Claims  not  subject  to  relitigation  will 
continue  to  be  decided  under  the 
Acquiescence  Ruling  in  accordance 
with  the  circuit  standard.  So  that 
afEscted  claimants  can  be  readily 
identified  and  any  subsequent  decision 
of  the  circuit  court  or  the  Supreme 
Court  can  be  implemented  quickly  and 
efficientiy,  we  will  mainhiin  a  listing  of 
all  claimants  who  receive  this  notice 
and  will  provide  them  with  the  relief 
ordered  by  the  court. 

(e)  Rescission  of  an  Acquiescence 
Ruling.  We  will  rescind  as  obsolete  an 
Acqmescence  Ruling  and  apply  our 
interpretation  of  the  Social  Sec\irity  Act 
or  regulations  by  publishing  a  notice  in 
the  Federal  Re^ster  when  any  of  the 
following  events  occurs: 

(1)  The  Supreme  Court  overrules  or 
limits  a  circuit  court  holding  that  was 
the  basis  of  an  Acquiescence  Ruling; 
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(2)  A  ciiciiit  court  overrules  or  limits 
itself  on  an  issue  that  was  the  basis  of 
an  Acquiescence  Ruling; 

(3)  A  Federal  law  is  enacted  that 
removes  the  basis  for  the  holding  in  a 
decision  of  a  circuit  court  that  was  the 
subject  of  an  Acquiescence  Ruling;  or 

(4)  We  subsequently  clarify,  modify  or 
revoke  the  regulation  or  ruling  that  was 
the  subject  of  a  circuit  court  holding 
that  we  determined  conflicts  with  our 
interpretation  of  the  Social  Security  Act 
or  regulations,  or  we  subsequently 
publish  a  new  regulation(s)  addressing 
an  issue(s)  not  previously  included  in 
our  regulations  when  that  issue(s)  was 
the  subject  of  a  circuit  court  holding 
that  conflicted  with  our  interpretation  of 
the  Social  Security  Act  or  regulations 
and  that  holding  was  not  compelled  by 
the  statute  or  Constitution. 

[FR  Doc.  97-24803  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  111 
(Dodwt  No.  9SN-C304] 
RIN0901-AA59 

Dietary  Supptements  Containing 
Ephedrine  AJicaloids;  Reopening  of 
Comment  Period 

MEHCy:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  from 
September  18,  1997,  to  December  2, 
1997,  the  comment  period  on  the 
proposed  rule  on  dietary  supplements 
containing  ephedrine  alkaloids  that  was 
published  in  the  Federal  Register  of 
June  4,  1997  (62  FR  30678).  This  action 
is  being  taken  to  provide  a  renewed 
opportunity  for  public  comment  after 
the  agency  has  rectified  a  number  of 
inadvertent  omissions  from  the 
administrative  record.  FDA  is  also 
providing  an  op[>ortunity  for  conmient 
on  adverse  event  reports  (AER's)  that 
FDA  has  received  since  January  1997 
and  on  new  analytical  data  that  FDA  is 
adding  to  the  administrative  record. 
Finally.  FDA  is  reopening  the  comment 
period  in  response  to  several  requests 
for  extensions  of  the  comment  period  to 
permit  interested  persons  to  submit  new 
scientific  data. 

DATES:  Written  comments  by  December 
2. 1997. 


ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  12420  Parklawn  Dr.,  rm.  1- 
23.  Rockville,  MD  20857. 
FOR  FURTHER  MRXVIATION  CONTACT: 
Margaret  C.  Binzer.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
456).  Food  and  Drug  Administration. 
200  C  St  SW.,  Washington.  DC  20204, 
202-401-9859,  FAX  202-260-8957  or 
E-mail  "MBinzer  @Banga te.fda.gov". 
SUPPIEMBTTARY  INFORMATION:  hi  the 
Federal  Register  of  June  4.  1997,  FDA 
published  a  proposed  rule  regarding  the 
formulation  and  labeling  of  dietary 
supplements  containing  ephedrine 
alkaloids.  FDA  proposed  this  r\ile  in 
response  to  serious  illnesses  and 
injuries,  including  multiple  deaths, 
associated  with  the  use  of  dietary 
supplement  products  that  contain 
ephedrine  alkaloids  and  in  response  to 
the  agency's  investigations  and  analyses 
of  these  illnesses  and  injuries.  Interested 
persons  were  given  Utatil  August  18, 
1997,  to  comment  on  the  proposal. 

hi  the  Federal  Register  of  August  20. 
1997  (62  FR  44247),  FDA  announced 
that  it  would  reopen  the  comment 
period  for  the  proposed  rule  because  the 
agency  had  identified  a  number  of 
inadvertent  omissions  (i.e..  missing 
pages  in  several  of  the  AER's  and  other 
minor  problems)  in  the  administrative 
record.  FDA  has  reviewed  each  of  the 
AER's  to  rectify  these  omissions,  which 
included:  Missing  product  labels  or 
labeling,  affidavits  hom  consumers  or 
health  care  professionals,  investigator 
foUowup  reports,  and  individual  i>ages 
horn  medical  records.  FDA  has  recopied 
each  of  the  AER  files  and  placed  them 
on  display  at  the  Dockets  Management 
Branch.  Any  foUowrup  materials  that  the 
agency  received  after  the  AER's  were 
made  part  of  the  administrative  record 
for  this  rulemaking  in  June  1997  are 
now  included  in  the  corresponding 
AER.  For  convenience  to  the  users  of  the 
administrative  record,  the  agency  has 
also  organized  the  duplicate  AER  files  to 
make  it  easier  to  locate  them  in  the 
record. 

As  of  January  1997,  FDA  had  received 
over  800  reports  of  adverse  events 
associated  with  the  use  of  more  than 
100  different  dietary  supplements  that 
contained,  or  were  suspected  of 
containing,  ephedrine  alkaloids.  Since 
that  time,  FDA  has  continued  to  receive 
additional  AER's  associated  with  the 
use  of  these  products.  FDA  is  adding  the 
AER's  that  it  received  between  January 
and  August  1997  to  supplement  the 
administrative  record.  These  documents 
are  filed  in  the  administrative  record 
under  the  titie:  "AER's  Associated  with 
the  Use  of  Dietary  Supplements 


Containing  Ephedrine  Alkaloids  that 
FDA  has  Received  Since  the  PreparatioD 
of  the  Docket  Submission  of  January  17, 
1997." 

Since  the  time  that  the  proposal  was 
published,  FDA  has  received  the  results 
of  chemical  analyses  for  several  of  the 
dietary  supplement  products  associated 
with  AER's.  When  an  adverse  event 
appears  to  be  clinically  significant,  FDA 
routinely  requests  from  the  consumer  a 
sample  of  the  remaining  portion  of  the 
product  related  to  the  AER  and  has  its 
laboratories  analyze  the  sample.  These 
analytical  results  provide 
supplementary  data  on  levels  of 
ephedrine  alkaloids  in  the  dietary 
supplements.  FDA  is  adding  these 
analytical  results  to  the  administrative 
record.  A  summary  of  these  analytical 
results  are  filed  in  the  administrative 
record  under  the  tiUe:  "Analytical 
Results  of  Ephedrine  Alkaloid- 
Containing  Dietary  Supplements 
Associated  With  Adverse  Events, 
August  1997."  These  documents  will  be 
placed  on  display  in  the  Dockets 
Management  Branch  along  with  the  rest 
of  the  administrative  record  that  FDA 
has  compiled  to  date. 

In  addition.  FDA  has  received  several 
requests  for  extensions  of  the  comment 
period.  These  requests  stated  as  grounds 
for  an  extension,  among  other  things, 
that  there  if  a  need  for  additional  time 
to  review  the  clinical  data  and  other 
information  in  the  administrative  record 
and  to  submit  new  scientific  data  to  the 
agency.  Several  requests  were  for 
extensions  of  180  days. 

Having  carefully  considered  these 
requests  and  given  the  fact  that  it  has 
added  material  to  the  administrative 
record,  the  agency  has  decided  to 
reopen  the  comment  period  until 
December  2,  1997.  The  reopening  of  the 
comment  p)eriod  will  provide  interested 
peraons  with  a  significant  amount  of 
additional  time  to  evaluate  all  the 
information  in  the  administrative  record 
that  underlies  the  proposal  that  FDA 
published  in  June  1997  and  to  formulate 
any  comments  that  they  deem 
appropriate.  The  agency  particularly 
encourages  small  businesses  to  take 
advantage  of  this  additional  opportunity 
to  participate  in  the  regulatory  process. 

Because  of  the  serious  and  significant 
adverse  events  associated  with  the  use 
of  dietary  supplements  containing 
ephedrine  alkaloids,  FDA  is  concerned 
about  the  adverse  impact  that  a 
prolonged  comment  period  may  have  on 
the  public  health.  For  this  reason,  the 
agency  decided  not  to  grant  the  requests 
for  an  additional  comment  period  longer 
than  75  days.  The  agency's  decision  to 
reopen  the  comment  period  for  75  days 
balances  the  needs  of  interested  persons 


to  review  the  data  in  the  corrected 
administrative  record  and  to  submit 
comments  to  the  agency  with  the 
important  public  health  interests 
involved. 

Moreover,  the  agency  does  not  intend 
to  provide  any  additional  extensions  of 
the  comment  period.  Interested  persons 
will  have  75  days  to  consider  these 
materials  and  comment  to  the  agency,  if 
desired.  Interested  persons  already  have 
had  75  days  to  review  th&concepts  in 
the  proposed  rule  and  the  data  in  the 
administrative  record,  which  represent 
the  great  bulk  of  the  material  in  the 
updated  and  corrected  administrative 
record.  Much  of  the  material  in  the 
administrative  record  has  been  on 
display  at  the  Dockets  Management 
Branch  since  long  before  the  proposed 
rule  was  published  on  June  4, 1997.  A 
notice  appeared  in  the  Federal  Register 
of  September  21,  1995  (60  FR  49194), 
aimoimcing:  The  availability  of  AER's 
associated  with  the  use  of  dietary 
supplements  containing  ephedrine 
alkaloids;  redacted  copies  of 
accompanying  medical  records,  where 
available;  and  a  bibliography  of 
published  medical  and  scientific 
literature  relevant  to  the  AER's.  Much  of 
the  clinical  data  and  other  information 
has  been  in  the  administrative  record 
either  since  October  1995.  the  date  of 
the  meeting  of  the  Special  Working 
Group  on  Dietary  Supplements 
Containing  Ephedrine  Alkaloids 
(Working  Group)  or  since  August  1996. 
the  date  of  the  meeting  of  the  Food 
Advisory  Committee  md  Special 
Working  Group.  Other  than  the  new 
information  announced  in  this 
document,  the  agency  has  not  added 
new  data  to  the  administrative  record 
since  January  1997.  Nevertheless,  for  the 
reasons  mentioned  earlier  in  this  notice, 
the  agency  is  providing  a  new.  fiill  75- 
day  comment  period  that  is  equal  to  the 
comment  period  that  FDA  provided 
when  it  published  the  initial  proposal. 
Thus,  FDA  is  providing  a  total  of  150 
days  for  comment  in  this  proceeding. 
Interested  persons  may  on  or  before 
December  2, 1*97,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  September  12, 1997. 
William  B.  Schaltz. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  97-24734  Filed  »-17-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN290a-AI58 

Veterans  Education:  Reduction  in 
Required  Reports 

AGBICY:  Department  of  Veterans  AfEalrs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  educational  assistance  and 
educational  benefits  regulations  of  the 
Department  of  Veterans  Affairs  (VA).  It 
proposes  to  change  the  nature  of  the 
information  to  be  reported  by  veterans 
and  servicemembers  receiving 
educatiomd  assistance  under  the 
Montgomery  GI  Bill — Active  Duty 
program  and  the  number  of  reports 
required  of  educational  institutions  in 
which  these  veterans  and 
servicemembers  are  enrolled.  It  appears 
that  these  changes  would  streamline  the 
operation  of  this  program  and  reduce 
the  information  collection  burden  for 
this  program,  while  maintaining  the 
program's  mtegrity.This  document  also 
requests  Paperwork  Reduction  Act 
comments  concerning  the  collections  of 
informaticm  contained  in  this  document. 
DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affeirs.  810 
Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
m  response  to  "RBM  2900-AI58".  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  ot 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Pro^am  Administration, 
Education  Service,  Veterans  Benefits 
Administration.  202-273-7187. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  the  "ALL 
VOLUNTEER  FORCE  EDUCATIONAL 
ASSISTANCE  PROGRAM 
(MONTGOMERY  GI  BILI^-ACTIVE 
DUTY)"  regulations  set  forth  at  38  CFR 


Part  21,  Subpart  K.  Except  for 
correspondence  course  enrollments,  a 
veteran  or  servicemember  receiving 
educational  assistance  under  these 
provisions  is  required  to  verify,  after  the 
fact,  pursuit  of  a  program  of  education 
'    each  month  (referred  to  below  as 
monthly  verification).  Current 
regulations  specify  the  information  that 
must  be  reported  in  the  monthly 
verification.  Except  in  advance  payment 
and  lump  sum  payment  cases,  VA  does 
not  pay  educational  assistance  until  VA 
receives  this  monthly  verification. 

Since  pursuit  of  a  program  of 
education  is  a  necessary  prerequisite  to 
receipt  of  educational  assistance  imder 
the  educational  programs  VA 
-    administers,  current  regulations  also 
require  (see  §  21.7156)  a  veteran  or 
servicemember  to  report,  on  a  "vnthout 
delay"  basis  (referred  to  below  as 
"without  delay"  reporting),  each  change 
in  her  or  his  hours  of  credit  being 
pursued  and  any  changes  in  the  status 
of  his  or  her  pursuit  of  the  program. 
This  duty  to  provide  "without  delay" 
reporting  is  in  addition  to  the  monthly 
verification  described  above.  Further, 
under  §  21.7156  educational  institutions 
also  are  required  "without  delay"  or 
within  specified  time  frames  (all 
reporting  required  of  educational 
institutions  "without  delay"  or  within 
sp>ecified  time  frames  is  referred  to 
below  as  "without  delay"  reporting)  to 
report  changes  in  the  number  of  hours 
of  credit  puraued  and  changes  in 
attendance. 

The  common  purpose  of  these 
information  collections  is  to  allow  VA 
to  determine  whether  a  veteran  or 
servicemember  continues  to  be  entiUed 
to  educational  assistance  and,  if  so,  to 
release  the  monthly  payment  to  the 
veteran  or  servicemember. 

However,  it  does  not  appear  necessary 
to  obtain  monthly  verification  from  a 
veteran  who  has  received  an  advance 
pa)rment  for  the  month  in  question. 
Advance  payments  are  not  submitted  by 
VA  directly  to  the  veteran.  Instead,  they 
are  delivered  to  the  educational 
institution  where  the  veteran  is 
pursuing  a  program  of  education.  If  the 
veteran  does  not  begin  training,  the 
educational  institution  returns  the 
payment  to  VA  instead  of  deKvering  it 
to  the  veteran.  Accordingly,  it  appears 
that  no  useful  purpose  is  served  by 
requiring  a  veteran  to  provide  a  monthly 
verification  concerning  pursuit  of  a 
program  of  education  for  a  month  for 
which  he  or  she  has  received  an 
advance  payment.  Therefore,  it  is 
proposed  to  amend  §  21.7154  to 
eliminate  the  requirement  that  the 
veteran  provide  monthly  verification  fox 
those  monthly  periods  for  which 
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advance  payments  have  been  made 
through  the  institution.  If  the  veteran 
does  have  a  change  in  status  or 
enrollment  during  that  period  after 
receipt  of  the  payment,  he  or  she,  and 
the  educational  institution,  still  would 
remain  obligated  to  provide  VA 
notiGcation  by  "without  delay" 
reporting  (see  §  21.7156). 

By  statute  (38  U.S.C.  3034(c))  VA  is 
required  to  make  lump-sum  payments  to 
veterans  and  servicemembers  for  an 
entire  term,  quarter,  or  semester  when 
the  veteran  or  servicemember  is 
attending  less  than  half-time.  Inasmuch 
as  these  individuals  do  not  receive 
payments  each  month,  it  appears  that 
monthly  verification  is  not  needed  to 
release  such  a  payment.  Again,  the 
veteran  or  servicemember  and  the 
educational  institution  would  still  be 
obligated  to  provide  VA  "without 
delay"  reporting  of  any  relevant  changes 
in  status  or  enrollment  that  may  occur 
after  the  release  of  the  liunp-sum 
payment  (see  §  21.7156).  Therefore,  it 
appears  that  no  useful  purpose  is  served 
by  requiring  these  individuals  to 
provide  monthly  verification. 
Accordingly,  it  is  proposed  to  amend 
§  21.7154  to  eliminate  this  requirement. 

Furthermore,  luider  the  ciurent 
§  21.7154  a  veteran  is  required  to  certify 
in  the  monthly  verification  actual  class 
attendance.  Before  December  18, 1989, 
VA  was  required  by  statute  to  reduce  an 
individual's  monthly  educational 
assistance  if  that  individual  were 
pursuing  a  course  not  leading  to  a 
standard  college  degree  and  had 
excessive  absences.  VA  is  no  longer 
required  by  statute  to  make  those 
reductions.  Accordingly,  it  appears  that 
actual  attendance  certification  is  no 
longer  necessary  to  be  included  in  a 
monthly  verification.  It  is  proposed  to 
amend  §  21.7154  to  eliminate  this 
requirement. 

With  respect  to  veterans  in  courses 
not  leading  to  a  standard  college  degree, 
the  regulations  require  monthly 
certification  of  attendance  from  a 
veteran.  Some  have  questioned  whether 
the  regulations  require  the  veteran's 
certification  also  to  contain  a  report 
from  the  educational  institution.  In 
those  cases  in  which  no  status  change 
occurred  during  the  previous  month,  the 
educational  institution's  verification 
was  not  intended  to  be  included.  It  is 
unnecessary  and  delays  receipt  of  the 
document  by  VA.  In  cases  where  a 
change  occ\us,  the  educational 
institution  must  submit  that  information 
within  the  time  frames  for  "without 
delay"  reporting,  but  may  do  so 
separately.  Accordingly,  it  is  proposed 
to  change  §  21.7156  to  more  clearly  set 
forth  the  intended  meaning. 


Occasionally,  a  veteran  or 
servicemember  will  enroll  in  more 
hours  than  the  minimum  required  to  be 
a  full-time  student  under  the  statute. 
Often  such  a  student,  provided  he  or  she 
is  enrolled  in  a  standard  term,  quarter, 
or  semester,  will  add  or  drop  courses 
with  no  effect  on  his  or  her  status  as  a 
full-time  student  and  payment  to  the 
student  will  not  be  affected.  It  is 
proposed  that  under  these 
circumstances,  neither  the  student  nor 
the  educational  institution  would  be 
required  to  report  the  changes.  Such 
reporting  woilld  not  appear  to  be 
necessary  since  the  changes  would  not 
affect  payment  to  the  student.  However, 
when  the  student  is  enrolled  in  a 
nonstandard  term,  VA  is  proposing  to 
continue  to  require  such  a  student  and 
the  educational  institution  to  report  all 
credit  hour  changes  by  "without  delay" 
reporting.  Under  the  regulatory  criteria 
for  determining  what  constitutes  a  full- 
time  enrollment  in  a  nonstandard  term, 
complicated  computation  is  necessary 
in  each  individual  case.  Since  the 
student  may  not  be  able  readily  to  make 
those  calculations,  he  or  she  would  be 
less  likely  to  be  able  to  ascertain 
whether  the  change  in  credit  hour  status 
should  be  reported  to  VA. 

Additional  changes  are  included  in 
the  proposed  rule  for  purposes  of 
clarity. 

PapenmH^  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520), 
collections  of  information  are  set  forth 
in  the  proposed  38  CFR  21.7154, 
21.7156(a),  and  21.7156(b).  Accordingly, 
under  section  3507(d)  of  the  Act,  VA 
has  submitted  a  copy  of  this  rulemaking 
action  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collections  of  information. 

OMB  assigns  control  niunbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  on  the  collections  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW,  Washington,  EX:  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  290a-AI58.  " 

Title:  Monthly  verification  of  pursuit. 


Summary  of  collection  of  information: 
The  collection  of  information  in  the 
proposed  §§21.7154  and  21.7156(a) 
would  implement  a  statutory  provision 
that  permits,  but  does  not  require,  VA 
to  require  reports  showing  an  eligible 
veteran's  satisfactory  pursuit  of  a 
program  of  education  before  releasing  a 
payment  of  educational  assistance.  The 
statute  specifically  allows  a  monthly 
certification  received  from  the  veteran 
to  satisfy  this  requirement.  VA  estimates 
that  adoption  of  the  proposed  changes 
to  §  21.7154  would  annually  eliminate 
at  least  500  reports  that  individuals  are 
currendy  required  to  submit  and  also 
would  shorten  other  reports,  and 
thereby  reduce  the  total  annual 
reporting  burden  on  individuals  by 
5,739  hours. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 
information  that  would  be  required 
under  §§  21.7154  and  21.7156(al  is 
needed  to  help  VA  determine  whether 
educational  assistance  should  continue 
to  be  paid  to  a  veteran  and  to  verify  the 
correct  monthly  rate  of  educational 
assistance  payable  to  a  veteran.  The 
monthly  rate  is  based  on  the  student's 
training  time,  which  in  turn  is  based  on 
the  number  of  credit  hours  in  which  the 
student  is  enrolled. 

Description  of  likely  respondents: 
Veterans  eligible  to  receive  educational 
assistance  under  the  Montgomery  GI 
Bill — Active  Duty  program. 

Estimated  number  of  respondents: 
318,129. 

Estimated  frequency  of  responds: 
Monthly  while  the  veteran  continues  to 
pursue  a  program  of  education, 
provided  the  veteran  has  not  been  paid 
in  a  lump  sum. 

Estimated  average  burden  per 
collection:  5  minutes. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  185,571  hours  of 
reporting  burden.  VA  estimates  that 
there  will  be  no  recordkeeping  burden. 
Title:  Report  of  Change  in  Enrollment. 
Summary  of  collection  of  information: 
The  collection  of  information  in  the 
proposed  revisions  to  §  21.7156(b) 
would  implement  a  statutory  provision 
that  requires  an  educational  institution 
to  report  without  delay  changes, 
including  interruptions  and 
terminations,  in  a  veteran's  or 
servicemember's  enrollment.  VA 
estimates  that  adoption  of  these 
proposed  changes  would  annually 
eliminate  21,841  reports  that 
educational  institutions  are  currently 
required  to  submit  and  reduce  the  total 
annual  reporting  burden  on  educational 
institutions  by  1,830  hours. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 


information  required  in  §  21.7156(b)  is 
needed  to  help  VA  determine  the 
monthly  rate  of  educational  assistance 
pajrable  to  a  veteran  or  servicemember. 
The  monthly  rate  is  based  on  the 
student's  training  time,  which  in  turn  is 
based  on  the  number  of  credit  hours  in 
which  the  student  is  eiutilled. 

Description  of  likely  respondents: 
Educational  institutions. 

Estimated  number  of  respondents: 
7,481. 

Estimated  frequency  of  responses: 
Occasionally,  when  a  veteran  op 
servicemember  changes  her  or  his 
pursuit  of  a  program  of  education, 
unless  the  individual  was  a  full-time 
student  both  before-and  after  the 
change. 

Estimated  average  burden  per 
collection:  5  minutes. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  52.230  hours  of 
reporting  burden.  VA  does  not  believe 
that  there  will  be  additional 
recordkeeping  burden. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  iD^ 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proposed  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  infonnation  to  be 
collected; 

•  Minimizingthe  harden  of  Ae 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collectian  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collections  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 


Executive  Order  12866 

-  This  proposed  rule  has  been  reviewed 
by  OMB  under  Executive  Order  12866. 


Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  AfEairs 
hereby  certifies  that  this  proposed  rule, 
if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
adoption  of  the  proposed  rule  would 
have  only  minuscule  effects  on  the 
activity  of  aay  educational  institution. 
PtUBuant  to  5  U.S.C.  605(b),  this 
proposed  rule,  therefore,  is  exempt  bom 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections.  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  tiie  program  sfEsctBd 
by  tiiis  propoeed  rule  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and. universities. 
Conflict  of  interests.  Defense 
Departinent,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans,  Manpowef  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education;  Vocational 
rehabilitation. 

Approved:  S^tember  5, 1987. 
HanM  W.  Gober. 
Acting  Secretary  of  VeteransAffidTS. 

For  the  reasons  set  out  above.  38  CFR 
part  21.  subpart  K,  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Vohmtaw  Fbrc« 
Educatioaal  Assistance  Prognvn 
(MontgontMry  QiBMf-Activs  Duty) 

1.  The  authority  citation  for  part21, 
subpart  K,  is  revised  to  read  as  follows: 

Aatfaoritr  38  U.S.C  501(a).  38  U.S.C  chs. 
30, 36,  miless  otherwise  nctfed. 

2.  In  §  21.7154,  paragraphs  (a)  and  (b) 
are  redesignated  as  paragraphs  (b)  and 
(c),  respectively;  newly  redesignated 
paragraph  (bK2)(i)  is  amended  by 
removing  "payment,"  and  adding,  in  its 
place,  "payment;";  newly  redesignated 
paragrai^  (b)(2)(ii)  is  amended  by 
removing  "period,  and"  and  adding,  in 
its  place,  "period;  and";  paragraph  (a)  is 
added,  and  the  introductory  text  for  the 
section,  the  paragraph  heading  for 
newly  redesignated  paragraph  (b),  and 
newly  redesignated  paragraph  (b)(1)  are 
revised,  to  read  as  follows: 


§21.7154    PursuHand 

Except  as  provided  in  this  section,  an 
individual  must  submit  a  verification  to 
VA  each  month  of  his  or  her  enrollment 
during  the  period  for  which  the 
individual  is  to  be  paid.  This 
verification  shall  be  in  a  form  prescribed 
by  the  Secretary. 

(a)  Exceptions  to  the  monthly 
verification  requirement.  An  individual 
does  not  have  to  submit  a  monthly 
verification  as  described  in  the 
introduct(»y  text  of  this  section  when 
the  individual — 

(1)  Is  enrolled  in  a  correspondence 
course; 

(2)  Has  received  a  lump-sum.  payment 
for  the  training  completed  dtiring  a 
month;  or 

(3)  Has  received  an  advance  payment 
for  the  training  con^deted  during  a 
month. 

(Authority:  38  U.S.C  3034. 36M) 

(b)  hems  to  be  repotted  oa  all  moathty 
verifications.  (1)  The  monthly  ■ 
veriBc^on  for  all  veterans  and 
servicemembers  will  include  a  report  on 
the  following  items  when  applicabler 

(i)  Continued  enrollment  in  and 
actualpursuit  of  the  course; 

(ii)  Tae  individual's  unsatisfactoty 
conduct,  progress,  or  attendance; 

(iii)  The  date  of  interruption  or 
tmnination  of  training; 

(iv)  Changes  in  the  number  of  credit 
hours  or  in  the  number  of  dock  hours 
of  attendance  other  than  those  described 
in  §  21.7156(a); 

(v)  Nonpnnitive  ^ades;  and 

(vi)  Any  other  changes  or 
modifications  in  the  course  as  certified 
at  enrollment 


3.  In  §  21.7156,  the  introductory  text 
and  paragraph  (a)  introductory  text  are 
removed;  paragraphs  (a)(1).  (a)(2),  (a)(3). 
(b),  and  (c)  are  redesignated  as 
paragraphs  (b)(3),  (b)(4),  (b)(5),  fc),  and 
(d),  respectively;  newly  redesignated 
fwragraph  (c)(2)  is  amended  by 
removing  "(b)(1)"  and  adding,  in  its 
place,  "(cXl)";  and  the  section  heading 
is  revised,  paragraphs  (a),  (bKl),  and 
(b)(2)  are  added,  and  newly 
redesignated  paragraph  (b)(3)  is  revised, 
to  read  as  follows: 

121.7158   Other  required  rapofls. 

(a)  Reports  from  veterans  and 
servicemembers.  (1)  A  veteran  or 
servicemember  enrolled  full  time  in  a 
program  of  education  for  a  standard 
term,  quarter,  or  semester  must  report 
without  delay  to  VA: 

(i)  A  change  in  his  or  her  credit  hours 
or  clock  hours  of  attendance  if  that 
change  woidd  residt  in  less  than  full- 
time  enrollment; 
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(ii)  Any  change  in  his  or  her  pursuit 
that  would  result  in  less  than  full-time 
enrollment;  and 

(iii)  Any  interruption  or  termination 
of  his  or  her  attendance. 

(2)  A  veteran  or  servicemember  not 
described  in  paragraph  (a)(1)  of  this 
section  must  report  without  delay  to 
VA: 

(i)  Any  change  in  his  or  her  credit 
hours  or  clock  hours  of  attendance; 

(ii)  Any  change  in  his  or  her  pursuit; 
and 

(iii)  Any  interruption  or  termination 
of  his  or  her  attendance. 

(Authority:  38  U.S.C  3660(g]) 

(b)  Interruptions,  terminations,  or 
changes  in  hours  of  credit  or 
attendance.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  an 
educational  institution  must  report 
without  delay  to  VA  each  time  a  veteran 
or  servicemember 

(i)  Interrupts  or  terminates  his  or  her 
training  for  any  reason;  or 

(ii)  Changes  his  or  her  credit  hours  or 
clock  hours  of  attendance. 

(2)  An  educational  institution  does 
not  need  to  report  a  change  in  a 
veteran's  or  servicemember 's  hours  of 
credit  or  attendance  when: 

(i)  The  veteran  or  servicemember  is 
enrolled  full  time  inn  program  of 
education  for  a  standard  term,  quarter, 
or  semester  before  the  change; 

(ii)  The  veteran  or  servicemember 
continues  to  be  enrolled  full  time  after 
the  change;  and 

(iii)  The  tuition  and  fees  charged  to 
the  servicemember  have  not  been 
adjusted  as  a  result  of  the  change. 

(Authority:  38  U.S.Q  3034.  3684) 

(3)  If  the  change  in  status  or  change 

in  numl>er  of  credit  hoius  or  clock  hours 
of  attendance  occurs  on  a  day  other  than 
one  indicated  by  paragraph  (b)(4)  or 
(b)(5)  of  this  section,  the  educational 
institution  will  initiate  a  report  of  the 
change  in  time  for  VA  to  receive  it 
within  30  days  of  the  date  on  which  the 
change  occurs. 
•        *        *        •        • 

(FR  Doc.  97-24776  Filed  9-17-97;  8:45  am] 
BILUNQ  CODE  «3a(M>1-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[M  52-01-7260;  FRL-6804-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


The  Environmental  Protection 
Agency  (EPA)  is  proposing  approval  of 
the  requested  revisions  to  the  Michigan 
State  Implementation  Plan  (SIP)  for 
ozone,  carbon  monoxide,  sulfur  dioxide, 
nitrogen  dioxide,  particulate  matter  and 
lead.  The  requested  revisions  are 
Michigan's  Emissions  Averaging  and 
Emission  Reduction  Credit  Trading 
Rules  and  supporting  docxunents.  These 
rules  were  submitted  by  the  State  of 
Michigan  on  April  17, 1996  as  an 
optional  revision  to  the  SIP.  The  EPA 
has  determined  through  its  evaluation  of 
the  riiles  that  they  can  be  approvable 
upon  submission  of  corrections  to 
certain  deficiencies  that  are  identified  in 
this  notice. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  October  20. 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Carlton  T.  Nash,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  United 
States  Enviroiunental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  IJlinois  60604. 

Copies  of  the  State's  submittal  and 
EPA's  analysis  (Technical  Support 
Dociunent)  are  available  for  inspection 
at  the  following  location:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  (Please  telephone  Alexis 
Cain  or  Rick  Tonielli  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  MFORMATION  CONTACT: 
Alexis  Cain  at  (312)  886-7018  or  Rick 
Tonielli  at  (312)  886-6068. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Michigan  submitted  these  niles  as  a 
SIP  revision  to  allow  sources  of 
emissions  of  ozone  precursors  (NOx  and 
VOCs)  and  non-ozone  criteria  pollutants 
(CO.  SOi,  NO2,  PM-10  and  lead) 
flexibility  in  complying  with 
requirements  already  in  the  SIP.  The 
program  provides  emissions  soiuces 
with  a  financial  incentive  to  reduce 
emissions  below  levels  required  by 
applicable  Federal  and  State 
requirements  and  below  their  actual 
emissions  of  the  recent  past.  Sources 
that  make  these  extra  reductions  beyond 
requirements  generate  emission 
reduction  credits  (ERCs)  that  they  can 
use  later  or  sell  to  other  sources.  ERCs 
may  be  used  by  sources  to  comply  with 
emissions  limits.  The  program  is  n9t  a 
means  of  limiting  emissions;  instead, 
trading  and  averaging  are  meant  to 
provide  an  opportimity  to  comply  with 


existing  emission  limits  in  a  mora  cost 
effective  manner.  Michigan's  emissions 
trading  credit  and  averaging  rules  are 
not  a  required  SIP  submission  under  the 
Clean  Air  Act  (the  Act). 


Outline  of  State  Program 

Michigan's  SIP  submittal  includes      v 
both  "open  market"  trading  and 
emissions  averaging.  In  an  open  market 
trading  system,  credits  are  first 
generated,  then  subsequently  traded,  so 
that  generation  and  use  of  the  credit  are 
separated  in  time.  Open  market 
programs  rely  on  continual  credit 
generation  to  ensure  that  use  of 
previously  generated  credits  is  balanced 
by  generation  of  new  credits,  so  that 
"spikes"  in  emissions  are  not  created  by 
credit  use.  Sources  participating  in  an 
open  market  trading  program  generate 
discrete  emission  reductions,  referred  to 
as  emission  reduction  credits  (ERCs)  in 
the  Michigan  program,  by  reducing 
emissions  below  a  baseline  over  a 
discrete  time  period.  The  generation 
baseline  is  established  by  existing 
requirements,  and  is  determined  by  the 
lower  of-allowable  emissions  or  actual 
past  emissions.  Credits  can  either  be 
used  at  a  later  time  by  the  generator 
source  or  be  sold  to  another  source;  the 
use  of  credits  allows  a  soiuce  to  emit 
above  its  emission  limit  while 
remaining  in  compliance. 

The  Michigan  program  also  allows 
emissions  averaging  at  sources  that  are 
subject  to  Reasonably  Available  Control 
Technology  (RACT)  requirements  and 
are  under  common  ownership  and 
control.  Under  Michigan's  emissions 
averaging  provisions,  one  source  can 
exceed  a  permitted  emissions  limit,  as 
long  as  there  is  a  simultaneous 
reduction,  equaling  110  percent  of  the 
exceedance,  at  another  source  under  the 
same  ownership  or  control,  but  not 
necessarily  at  the  same  location.  In  both 
the  open  market  and  emission  averaging 
provisions  of  Michigan's  rule.  10 
percent  of  the  emission  reductions 
generated  are  retired  for  an 
environmental  benefit. 

Sou'ces  can  trade  and  average 
emie<«ions  of  volatile  organic 
compounds  (VOCs)  as  a  group,  nitrogen 
oxides  (NOx),  and  all  criteria  pollutants 
other  than  ozone.  VOC  and  NOx  ERCs 
must  be  designated  as  either  ozone 
season  or  non-ozone  season  credits; 
VOC  and  NOx  ERCs  generated  outside 
of  the  ozone  season  cannot  be  used 
during  the  ozone  season. 

Under  the  Michigan  plan,  sources 
which  generate  ERCs  or  engage  in 
emissions  averaging  must  provide  the 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  with  a  notice  that 
includes  information  about  the  source 
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generating  the  reductions,  the  methods 
of  generating  the  reductions,  the  amount 
of  reductions,  tmd  the  methods  used  to 
measure  the  reductions.  An  official 
representative  of  the  soiirce  must  certify 
that  the  information  contained  in  the 
notice  is  "true,  accurate  and  complete," 
that  the  emission  reductions  generated 
are  "real,  surplus,  enforceable, 
permanent  and  quantifiable."  and  that 
the  reductions  have  not  been  used 
elsewhere  for  averaging  or  credit 
generation.  ERCs  and  averaging  plans 
are  not  valid  until  MDEQ  certifies  that 
this  notice  is  complete.  The  rule 
requires  MDEQ  to  make  a  determination 
of  completeness  within  30  days. 
Similarly,  sources  which  wish  to  trade 
or  use  ERCs  must  provide  to  MDEQ  a 
notice  which  includes  information 
about  the  source  using  the  ERCs.  the 
number  of  ERCs  to  be  used,  the 
requirements  being  complied  with 
through  the  use  of  ERCs,  and  a  copy  of 
the  generation  notice  for  the  ERCs  that 
will  be  used.  A  responsible  official  must 
certify  that  the  information  is  "true. 
accurate,  and  complete"  and  that  the 
source  will  be  operated  in  compliance 
with  all  applicable  requirements, 
including  requirements  for  the  use  of 
ERCs. 

As  mentioned  previously,  the 
Michigan  program  requires  a  retirement 
of  10  percent  of  ERCs  generated,  and  of 
10  percent  of  the  reductions  used  in  an 
emission  averaging  program,  to  create  a 
benefit  for  the  environment  In  addition, 
VOC  and  NOx  ERCs  are  discounted  10 
percent  per  ozone  season.  All  ERCs 
expire  five  jrears  after  being  generated. 

Basis  for  Evaluation  of  SIP  Revision 

In  1994,  EPA  issued  Economic 
Incentive  Program  (EIP)  rules  and 
guidance  (40  CFR  part  51.  subpart  U). 
which  outlined  requirements  for 
establishing  EIPs  that  States  are  required 
to  adopt  in  some  cases  to  meet  the 
ozone  and  carbon  monoxide  standards 
in  designated  nonattainment  areas. 
Michigan  is  not  required  to  submit  an 
EIP,  so  its  emission  trading  and 
averaging  program  need  not  necessarily 
follow  the  EIP  rule;  however,  subpart  U 
also  contains  guidance  on  the 
development  of  voluntary  EIPs. 

The  EPA  has  also  published  a 
proposed  policy  on  open  market  trading 
programs  (60  FR  39668.  August  3. 1995) 
and  a  model  open  market  trading  rule 
(60  FR  44290.  August  25,  1995).  which 
will  be  published  as  guidance.  This 
guidance  will  describe  the  elements  of 
an  open  market  trading  program  that 
EPA  considers  to  be  desirable,  and  those 
that  are  necessary  for  a  program  to  be 
approvable  as  a  SIP  revision.  As  of  this 
writing,  this  guidance  has  not  been 


finalized.  Moreover,  Michigan  began  to 
develop  its  emissions  trading  program 
prior  to  the  proposed  guidance  on  open 
market  trading.  Therefore.  EPA  does  not 
expect  Michigan's  rule  to  conform  to 
this  guidance. 

Michigan's  submittal  is  being 
evaluated  on  the  basis  of  whether  it 
meets  the  requirements  of  SIPs  as 
described  in  section  110  of  the  Act  In 
particular,  review  focuses  on  whether 
the  SIP  as  revised  would  be  enforceable, 
whether  the  revision  would  negatively 
affect  the  SIP's  ability  to  provide  for 
.  attaiiunent  and  maintenance  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  whether  it  would  protect 
against  violations  of  Prevention  of 
Significant  Deterioration  (PSD) 
increments,  and  whether  it  would 
violate  any  other  provisions  of  the  Act 

n.  Analjrna  of  State  Submittal 

A.  Size  of  Tradable  Units 

Under  Michigan's  prc^ram,  ERCs  are 
denominated  in  tons,  hut  not 
necessarily  in  whole  tons.  While  the 
rule  itself  does  not  specify  the  fractions 
that  can  be  used.  MDEQ  staff  indicate 
that  credits  may  be  denominated  in 
tenths  of  tons,  if  such  precision  is 
mraited  by  the  measnrement  acciiracy  of 
the  quantification  protocol.  While  it 
would  be  preferable  from  EPA's 
perapective  to  denominate  all  credits  in 
whole  tons,  Michigan's  procedure  is 
acceptable.  No  procedure  is  identified 
in  the  rule  for  rounding  the  amoimt  of 
credits  generated  or  the  amoimt  used. 
The  EPA  would  suggest  specifying  that 
ERC  users  roimd  up  to  the  nearest  unit 
w^m  determining  the  amoimt  of  ERCs 
needed,  and  ERC  generators  must  roimd 
down  to  the  nearest  unit  when 
determining  the  amount  of  ERCs 
generated.  Although  it  is  not  specified 
in  the  rule,  MDEQ  staff  have  indicated 
that  they  will  require  use  of  a  similar 
procedure. 

B.  Benefit  Sharing  With  the 
Environment 

Michigan  appropriately  requires  that 
generators  of  ERCs  retire  10  percent  of 
the  ERCs  generated  as  an  environmental 
benefit  when  providing  notice  of 
generation. 

C.  Trading  of  Oxides  of  Nitrogen 

While  the  intent  of  the  trading  rules 
is  cleariy  to  allow  trading  of  NOx,  the 
ozone  precursor,  as  well  as  NO2,  the 
criteria  pollutant.  Rule  1203(2)  indicates 
that  the  program  "applies  only  to 
volatile  organic  compounds  as  a  class  of 
compounds  and  all  criteria  pollutants, 
except  ozone."  In  order  to  allow  for 
trading  of  NOx  as  well  as  NO2,  this 


statement  must  be  changed  to  add  NOx 
to  the  list  of  compounds  eligible  for 
trading. 

D.  Claiming  Ownership  of  ERCs 

Michigan's  rule  does  not  include  a 
discussion  specifying  which  parties  are 
eligible  to  generate  credits  in  situations 
where  more  than  one  party  has  a 
potential  claim.  This  issue  is  significant 
because  the  rights  to  credits  generated 
by  a  particular  credit  generation  strategy 
will  be  unclear  in  some  cases.  For 
instance,  a  manufacturer  of  a  device  that 
reduces  automobile  emissions  might 
attempt  to  register  credits  based  on  the 
sale  of  the  device  within  Michigan. 
However,  an  owner  of  a  vehicle  fleet 
might  also  attempt  to  register  credits 
based  on  his  or  her  installation  ofthose 
same  devices  within  the  fleet. 
Registration  of  both  sets  of  credits 
would  double  count  the  emission 
reductions,  leading  to  excess  credits 
being  generated. 

MDEQ  must  address  the  issue  of 
ownership  claims  in  its  procedures  for 
approving  notices  of  credit  generation. 
Guidance  Mrill  be  forthcoming  on  this 
issue  from  EPA. 

E.  ERC  Generation  Issues 

1.  ERC  Generation  Baseline  - 

Rule  1207  explains  how  the  baseline 
from  which  a  source  may  generate 
credits  is  determinecL  Calculations  must 
be  based  on  the  source's  emissions  over 
the  most  recent  2  years  or  most  recent 
2  ozone  seasons,  unless  it  can  be  shown 
that  another  time  period  is  more 
representative  of  actual  emissions. 
Measurement  must  be  based  on 
continuous  emission  monitoring  (CEM) 
or  parametric  monitoring  if  inquired  by 
applicable  requirement  or  if  practical 
and  reasonable;  otherwise,  measurement 
for  stationary  sources  will  be  based  on 
emission  monitoring  methods  specified 
by  applicable  requirement  or  approved 
by  MDEQ.  The  baseline  is  calculated 
using  an  equation  that  includes  the 
lower  of  the  actual  or  allowable 
emission  rate,  a  capacity  utilization 
factor  representative  of  the  historical 
production  rate  of  the  source,  and  the 
average  actual  operating  hours  of  the 
source. 

The  generation  baseline  is  determined 
by  the  emissions  that  occurred  prior  to 
"the  initiation  of  an  activity  to  reduce 
emissions  for  the  purposes  of  creating 
emission  reduction  credits."  '  (Rule 
1207(1))  However,  Michigan's  rule  also 


'  For  mobile  aourca  emissions,  the  baseline  can  be 
established  by  the  emissions  projected  in  the 
absence  of  an  emissions  reduction  action,  "where 
a  period  of  historical  operations  and  actual 
emission  data  or  activity  levels  cannot  be  used  to 
deteimiiM  emissions."  (Rule  1207(2)(b)(3)) 
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requires  that  reductions  which  generate 
ERCs  be  "surplus."  defined  as  "those 
emission  reductions  made  below  an 
established  source  baseline  which  are 
not  required  in  the  state  implementation 
plan,  any  applicable  federal 
implementation  plan,  any  applicable 
attainment  demonstration,  reasonable 
further  progress  plan,  or  maintenance 
plan  and  which  are  not  mandated  by 
any  applicable  requirement."  Thus,  the 
generation  t)aseline  must  be  adjusted  to 
reflect  new  requirements. 

The  rules  do  not  set  any  limit  on  the 
age  of  emissions  data  that  can  be  used 
to  establish  a  generation  baseline, 
although  the  requirement  to  show  that 
other  data  is  mora  representative  when 
not  UA^ng  the  previous  2  years  as  a 
baseline  should  limit,  in  practice,  how 
far  back  a  source  could  go.  The  EPA 
strongly  urges  MDEQ  to  reject  the  use  of 
any  baseline  calculated  based  on  data 
from  any  date  prior  to  November  15, 
1990. 

2.  ERC  Generation  Start  Date 

Michigan's  emissions  trading  rules 
allow  credits  to  be  generated  from 
actions  dating  back  to  1991,  accruing 
starting  in  1991.  Allowing  use  of  credits 
generated  prior  to  enactment  of  the 
program  has  potentially  troublesome 
aspects.  Credits  generated  prior  to 
enactment  of  the  rule  could  flood  the 
market,  creating  widespread  use  of 
cheap  credits  and  discouraging  the 
generation  of  new  credits.  With 
generation  of  new  credits  suppressed 
and  abundant  old  credits  in  use,  total 
emissions  could  exceed  levels  that 
would  have  occurred  in  the  absence  of 
the  trading  program. 

However,  several  aspects  of 
Michigan's  program  provide  some 
protection  against  this  potential 
problem.  First,  credits  generated  prior  to 
enactment  of  the  rules  are  discounted  50 
percent,  rather  than  the  usual  10 
percent.  Second,  credits  last  only  5 
years  beyond  the  time  that  the 
reductions  occur.  Therefore,  reductions 
generated  in  the  early  1990s  will  have 
a  very  limited  life.  Finally,  credits 
generated  from  early  reductions  must  be 
registered  within  1  year  of  enactment — 
by  March  17.  1997.  a  date  which  has 
already  passed,  allowing  the  State  to 
determine  immediately  the  total  number 
of  pre-enactment  credits  that  are 
registered  and  in  circulation. 

While  EPA  would  prefer  that  the 
program  not  allow  credits  to  be 
generated  prior  to  enactment  of  the 
trading  rule,  and  that  credits  not  be 
generated  from  actions  taken  more  than 
1  year  prior  to  enactment,  it  is  willing 
to  accept  Michigan's  approach, 
contingent  upon  receipt  from  the  State 


of  the  following:  an  accounting  of  the 
number  of  pre-enactment  credits 
generated  and  the  remaining  life  of 
these  credits,  and  an  analysis  which 
demonstrates  to  EPA's  satisfaction  that 
the  potential  use  of  these  credits  is 
unlikely  to  have  a  detrimental  effect  on 
attainment  or  maintenance  of  the 
NAAQS  or  on  any  other  requirement  of 
the  Clean  Air  Act. 

3.  Credit  Generation  Through  Activity 
Level  Reductions 

Michigan's  program  allows  stationary 
sources  to  generate  ERCs  through 
curtailing  production,  provided  that  the 
notice  of  generation  is  submitted  prior 
to  the  curtailment  of  operations.  It  also 
allows  sources  which  are  shut  down  to 
generate  ERCs  for  5  years  following  the 
shutdown.  Therefore,  given  the  5  year 
limit  on  ERC  life,  shutdown  credits 
could  be  used  a  maximum  of  10  years 
after  the  shutdown  occurs. 

Maintenance  and  attainment  plans 
often  rely  upon  emission  reductions 
caused  by  production  decreases  at  some 
sources  (i.e.,  shutdowns  and 
curtailments)  to  help  counteract 
increased  emissions  caused  by  higher 
levels  of  production  at  sources  subject 
to  emission  rate  limits,  where  emission 
increases  are  allowed  to  occur  when  net 
production  increases.  Under  Michigan's 
open-market  trading  system,  however, 
while  increases  in  production  at  sources 
with  emission  rate  limits  will  still  lead 
to  emissions  increases,  production 
decreases  will  not  generate  offsetting 
emissions  reductions,  since  the 
reductions  resulting  from  production 
decreases  can  generate  ERCs  that  are 
used  to  allow  higher  emissions 
elsewhere.  Therefore,  overall  emissions 
may  increase  without  a  net  increase  in 
production  under  the  trading  program; 
this  is  clearly  a  detriment  to  the 
environment. 

Another  problem  potentially  created 
by  use  of  shutdown  credits  is  that  load- 
shifting  could  occiu  among  small 
sources  such  as  gas  stations  or  print 
shops.  Such  sources  could  reduce 
emissions  and  generate  ERCs  by 
shutting  down  or  reducing  production; 
however,  the  economic  activity  of  these 
sources  will  likely  be  picked  up  by  new 
or  existing  sources  in  the  same  areas, 
replacing  the  emissions  for  which  ERCs 
were  just  given.  Since  emissions  created 
by  increased  operating  rates  by  other 
existing  sources  are  not  limited,  and 
since  new  small  sources  are  not  subject 
to  an  oRset  or  cap  requirement,  the  net 
effect  of  allowing  shutdowns  and 
ciutailments  to  generate  ERCs  would  be 
to  increase  overall  emissions. 
Michigan's  rule  1207(5)  provides 
protection  against  load-shifting  among 


sources  under  common  ownership  or 
control.  However,  it  does  not  protect 
against  load  shifting  among  sources 
under  different  ownership  or  control. 

Moreover,  allowing  generation  of 
ERCs  from  shutdowns  and  curtailments 
could  lead  to  generation  of  ERCs  from 
emissions  reductions  already  relied 
upon  in  an  attainment  or  maintenance 
plan,  as  mentioned  previously. 
Attainment  and  maintenance  plans 
represent  an  effort  to  prevent  future 
violations  of  the  NAAQS  by  projecting 
emissions  increases  that  will  result  from 
economic  growth,  factoring  in  the  net  of 
*  shutdowns  and  curtailments,  and 
insiuing  that  emissions  controls  will 
constrain  emissions  adequately  despite 
net  economic  growth. 

In  order  to  correct  this  deficiency, 
Michigan  can  pursue  one  of  three 
options.  The  simplest  and  best  option, 
from  EPA's  perspective,  is  to  prohibit 
the  generation  of  ElRCs  from  shutdowns 
and  curtailments.  A  second  option  is  to 
prohibit  the  use  of  shutdown  credits  for 
compliance  with  federal  requirements 
in  any  area  that  has  or  needs  an 
approved  attainment  or  maintenance 
demonstration.  A  third  option  is  to 
prohibit  the  use  of  shutdowm  credits  for 
compliance  with  federal  requirements 
in  any  area  that  needs  but  lacks  an 
approved  attaiiunent  or  maintenance 
demonstration,  while  demonstrating  to 
EPA's  satisfaction  that  none  of 
Michigan's  approved  maintenance  and 
attainment  plans  will  be  compromised 
by  the  use  of  these  credits.  To  make  this 
demonstration,  it  will  be  necessary  to 
show  that  these  plans  do  not  rely  in  any 
way  on  emission  reductions  created  by 
source  retirements  or  curtailments,  and 
that  there  is  not  an  unacceptable  level 
of  risk  that  these  credits  would  interfere 
with  future  attainment  or  maintenance 
requirements.  If  it  decides  to  pursue  this 
option,  MDEQ  must  also  seek  public 
comment  on  this  form  of  credit 
generation. 

4.  Overcompliance  With  an  Alternative 
RACT  Determinadon 

Emissions  sources  which  cannot 
comply  with  a  RACT  limit  because  it 
would  not  be  technically  feasible  or 
economically  reasonable  can  receive  an 
alternate  RACT  determination.  Serious 
equity  concerns  would  be  raised  if  such 
sources  were  allowed  to  generate  credits 
by  reducing  emissions  below  their 
alternative  emission  limit,  while  other 
sources  were  required  to  base  credit 
generation  on  their  RACT  limit. 
Therefore,  Michigan's  rule  appropriately 
disallows  the  use  of  an  alternative 
emission  limit  above  an  applicable 
RACT  limit  for  the  purpose  of  setting  a 
baseline.  A  source  that  has  an 
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alternative  emission  limit  can  generate 
credits  only  by  reducing  emissions 
below  the  RACT  limit. 

F.  ERC  Emission  Reduction 
Quantification  Protocols 

The  credibility  of  an  emission  trading 
program  depends  on  the  ability  of 
sources  and  regulatory  agencies  to  judge 
the  value  of  the  ciurency — in 
Michigan's  case,  the  emissions 
reduction  credits —  used  in  the  program. 
Thus,  it  is  vital  that  the  criteria  used  for 
judging  the  adequacy  of  emissions 
quantification  protocols  be  clearly 
underatood  by  all  parties.  Moreover,  it 
is  important  that  sources  underatand  the 
elements  of  quantifying  emissions 
reductions  in  an  emission  trading 
program  (i.e.,  the  need  to  establish  a 
baseline,  the  need  to  ensure  that 
reductions  are  not  overestimated)  that 
do  not  arise  when  quantifying  emissions 
simply  for  the  purpose  of  demonstrating 
compliance.  In  a  program  where  no 
agency  pre-certification  of  the  validity 
of  credits  takes  place,  it  is  vital  that  the 
basis  for  an  enforcement  action  against 
generatore  and  users  of  bad  credits  be 
clearly  delineated.  Furthermore,  while 
EPA  does  not  wish  to  delay  the  use  of 
emission  trading  for  sources  in 
categories  that  do  not  have  EPA- 
approved  quantification  protocols,  a 
source  in  a  category  that  already  has  an 
EPA-approved  protocol  must  use  it. 
unless  it  gains  EPA  approval  for  use  of 
an  equally-good  protocol. 

Michigan's  emission  trading  program 
already  contains  the  requirement  that 
emission  reduction  credits  be  real, 
surplus,  enforceable,  permanent,  and 
quantifiable.  In  order  to  enstire  that 
these  criteria  are  met,  Michigan  must 
take  two  steps;  first,  incorporate  into  the 
emissions  trading  rules  a  requirement 
that  sources  in  categories  without  EPA- 
approved  protocols  must  follow  a  set  of 
EPA-approved  protocol  development 
criteria  that  have  been  provided  to 
MDEQ  (Letter  from  David  Kee  to  Dennis 
Drake,  July  1, 1997)  when  developing 
protocols  for  their  source  category,  and 
second,  commit  in  the  SIP  to  require  use 
of  existing  and  future  EPA-approved 
protocols  for  quantifying  emission 
reductions  at  applicable  soiut:es,  and  to 
allow  sources  to  deviate  from  an  EPA 
protocol  only  if  they  first  get  the 
approval  of  EPA. 

G.  Potential  Uses  of  ERCs 

1.  RACT  Compliance  Alternative 

The  Michigan  rule  appropriately 
allows  ERCs  to  be  used  as  a  RACT 
compliance  alternative.  The  EPA 
recommends  that  in  conjimction  with 
its  trading  program.  Michigan  consider 


halting  altenutive  RACT 
determinations/variances,  given  that 
ERCs  provide  an  alternative  means  of 
compliance  for  sources  that  cannot 
otherwise  meet  RACT.  At  a  minimum, 
the  State  should  consider  the  cost  and 
availabilify  of  ERCs  when  making 
economic  feasibilify-based  alternative 
RACT  determinations. 

2.  New  Source  Review  Requirements 

a.  Synthetic  minor  sources:  A 
"synthetic  minor"  source  is  one  that  has 
the  potential  to  emit  at  major  source 
levels  defined  by  the  New  Source 
Review  (NSR)  program,  but  whose 
emissions  are  artificially  limited  by  its 
permit  to  levels  below  those  that  would 
subject  it  to  the  major  source 
requirements  of  NSR  Michigan's  Rule 
1204(6)  allows  a  synthetic  minor  source 
to  use  ERCs  to  make  a  temporary 
increase  in  emissions  that  would  bring 
its  total  emissions  above  the  major 
source  threshold,  without  mnlring  the 
source  subject  to  the  requirements  that 
would  normally  apply  to  soiut:es  which 
exceed  the  threshold,  such  as  New 
Source  Review  and  Tide  V.  This 
increase  muM  not  exceed  major 
modification  levels  as  specified  in  40 
CFR  52.21;  "temporary  increase  in 
emissions"  is  defined  in  Rule  1201(ee) 
as  an  increase  "which  occius  for  less 
than  12  months  and  which  does  not 
occur  more  than  once  in  a  24  month 
period." 

This  provision  is  unacceptable 
because  of  its  potentially  serious 
environmental  consequences.  It  would 
allow  sources  that  would  otherwise  be 
required  to  undergo  New  Souirce  Review 
to  use  emission  reduction  credits  to 
avoid  this  requirement.  For  example, 
assilme  that  a  synthetic  minor  source 
with  a  potential  to  emit  of  150  tons  per 
year  (tpy)  has  agreed  to  a  limit  of  90 
tons  per  year  in  order  to  avoid  major 
source  status.  Assume  that  this  source 
wishes  to  increase  its  emissions  to  117 
tpy.  Under  the  Michigan  program,  the 
source  could  purchase  27  tons  of  ERCs 
to  compensate  for  the  increase.  The  27 
tons  would  have  been  generated  by  a 
source  or  sources  which  reduced 
emissions  by  30  tons,  leading  to  the 
retirement  of  10  percent  of  these 
reductions  for  an  environmental  benefit 
Thus,  the  environment  would  see  a  net 
improvement  of  3  tons  from  the  trade. 

m  the  absence  of  the  trading  program, 
however,  a  90  tpy  synthetic  minor 
source  that  increases  its  production 
above  100  tpy  would  imdergo  New 
Source  Review;  as  a  result,  the  source 
would  be  required  to  comply  with  the 
provisions  of  Best  Achievable  Control 
Technology  (BACT)  or  Lowest 
Achievable  Emission  Rate  (LAER). 


which  would  frequenUy  result  in  a 
reduction  of  the  source's  total  emissions 
by  an  amount  substantially  larger  than 
3  tons.  This  loss  of  reductions  means 
that  the  s]mthetic  minor  provisions  of 
the  Michigan  rule  could,  in  many  cases, 
result  in  a  significant  loss  of 
environmental  benefit.  In  summary, 
emissions  would  be  higher  under  the 
synthetic  minor  program  than  they 
would  be  without  it,  since  the  emission 
reductions  required  by  BACT  or  LAER 
will  usually  be  greater  than  the  10 
percent  reduction  for  the  environment 
that  a  trading  program  would  achieve. 

The  EPA's  position  is  that  ERCs  may 
be  used  to  comply  with,  but  not  to 
avoid,  Qean  Air  Act  requirements.  This 
policy  applies  to  New  Source  Review 
and  Title  V  permit  requirements.  By 
allowing  this  use  of  ERCs  to  avoid  a 
requirement,  even  temporarily,  the 
trading  rule  allows  emissions  to  be 
hi^er  than  they  would  be  otherwise. 

There  is  also  an  important  legal  basis 
for  finding  this  provision  to  be  deficient 
According  to  40  CFR  52.21(r)(4);  "At 
such  time  that  a  particular  source  or 
modification  becomes  a  major  stationary 
sotuce  or  major  modification  solely  by 
virtue  of  a  relaxation  in  any  enforceable 
limitation  which  was  established  after 
August  7. 1980,  on  the  capacify  of  the 
source  or  modification  otherwise  to  emit 
a  pollutant,  such  as  a  restriction  on 
houra  of  operation,  then  the 
requirranents  or  paragraphs  (j)  through 
(s)  of  this  section  shall  apply  to  the 
source  or  modification  as  thiough 
construction  had  not  yet  commenced  on 
the  source  or  modification." 

This  deficiency  can  be  corrected  by 
removing  Rule  1204(6]  from  the  SIP 
submittaL  In  the  absence  of  Rule 
1204(6),  synthetic  minor  sources  in 
Michigan  will  be  prevented  &om  using 
trading  to  avoid  requirements,  but  they 
will  still  be  allowed  to  use  trading  to 
compensate  for  any  emissions  increases 
that  would  not  trigger  new  requirements 
in  the  absence  of  the  trading  program. 

b.  Compliance  with  NSR  and  PSD 
Emission  Limits:  Michigan's  rule 
prohibits  the  use  of  credits  in  place  of 
installing  equipment  determined  to 
constitute  BACT  or  LAER  requirements 
under  the  NSR  program.  However, 
credits  can  be  used  for  compliance  with 
the  BACT  or  LAER  emissions  rate  when 
the  required  equipment  has  been 
installed  and  is  being  prof>erly 
maintained,  but  the  emissions  rate  is 
nonetheless  being  exceeded.  This 
provision  will  allow  a  source  that 
exceeds  permitted  emissions,  despite 
installing  and  properly  maintaining  the 
required  equipment,  to  remain  in 
compliance  imtil  permit  limits  are 
revised  to  reflect  the  emission 
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reductions  achially  achieved  by  the 
required  technology.  The  EPA  believes 
that  this  is  an  appropriate  use  of  credits, 
and  suggests  that  the  rule  could  be 
strengthened  by  specifying  what  steps 
will  be  taken  by  the  State  to  limit  the 
amount  of  time  the  source  remains  out 
of  compliance  with  B  ACT  or  LAER. 

c.  Offsets  and  Netting:  Michigan 
allows  use  of  credits  for  ofbets  or 
netting  at  new  or  modified  sources,  with 
the  foUovring  restrictions: 

i.  New  sources  which  use  ERCs  for 
oCEsets  must  cover  a  minimum  of  2.5 
years  of  operation,  and  modified  sources 
miist  cover  the  period  of  time  from 
issuance  of  an  NSR  permit  to  the  date 
of  issuance  or  renewal  of  an  operating 
permit 

ii.  For  renewal  of  an  operating  permit, 
the  source  must  obtain  ERCa  covering  5 
years,  or  the  term  of  the  operating 
permit. 

iii.  The  NSR  permit  must  contain  an 
enforceable  commitment  that  the  source 
may  not  receive  an  operating  permit  or 
operating  permit  renewal  unJeM  the 
operating  permit  contains  an 
enforceable  condition  requiring  the 
source  to  obtain  of&ets  for  5  years  or  the 
period  of  time  for  which  the  pennit  is 
issued. 

iv.  ERCs  used  as  of&ets  or  for  netting 
must  be  generated  in  the 
"nonattainment  area  where  the  new  or 
modified  source  is  located  or  an 
adjacent  nonattainment  area  of  equal  or 
high«'  classification  or  other  area  that 
contributes  to  the  exceedance  of  a 
national  ambient  air  quality  standard  in 
the  nonattainment  area  where  the  new 
or  modified  sc'.rce  is  located."  Also,  use 
must  be  in  accordance  with  Clean  Air 
Act  Section  182  and  Michigan  rule  R 
336.1220  (the  State's  "major  ofbet 
rule"). 

Section  182  of  the  Clean  Air  Act 
requires  that  o^ets  obtained  from  a 
difiisrent  nonattainment  area  must  be 
both  from  the  same  or  higher 
classification  and  must  contribute  to  a 
NAAQS  exceedance  in  the  relevant 
nonattainment  area.  This  contraction  in 
the  rules  appears  to  be  an  oversight; 
Rule  1211(3Ka)  must  be  modified  to 
reflect  the  language  of  Section  182  of  the 
Clean  Air  Act. 

Michigan's  rule  would  allow  ERCs  to 
be  banked  for  the  purpose  of  netting.  As 
stated  in  the  technical  support  to  the 
SIP.  "the  reductions  are  still  required  to 
be  made  at  the  same  stationary  source 
and  must  be  contemporaneous  and  of 
sufficient  quantity  to  qualify  under  NSR 
regulations."  Under  the  current 
definition  of  netting  (40  CFR  52.21). 
emissions  increases  and  decreases 
considered  for  the  purpose  of  netting 
must  be  "contemporaneous,"  defined  as 


occurring  within  a  period  beginning  5 
years  before  the  date  that  construction  is 
expected  to  commence  on  the  proposed 
modification  and  ending  when  the 
increase  from  the  modification  occurs. 
Since  ERCs  expire  5  years  after  being 
generated  under  the  Michigan  rule,  the 
contemporaneous  requirement  would 
not  be  violated  under  Michigan's  nile. 

For  both  ofisets  and  netting,  the 
technical  support  to  the  trading  rule  SIP 
submission  indicates  that  MDK^'s 
intention  is  to  allow  ERCs  to  be  used 
only  in  a  manner  consistent  with  New 
Source  Review  requirements.  This 
intention  must  be  stated  explicitly  as  an 
enforceable  requirement  of  the  rules. 

3.  NESHAP  and  NSPS  Requirements 

Michigan's  rule  appropriately 
prohibits  the  use  of  credits  to  comply 
with  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
and  New  Source  Performance  Standard 
(NSPS)  emission  limitations  or  work 
practice  standards. 

4.  Certain  Mobile  Source  Standards 

Michigan's  rule  appropriately 
prohibits  the  use  of  credits  to  comply 
with  "Federally  mandated  mobile 
source  requirements." 

5.  Title  IV  Acid  Rain  Requirements 

Michigan's  rule  appropriately 
prohibits  Title  IV  sources  that 
participate  in  the  Title  FV  acid  rain  cap- 
and-trade  program  from  using  SO2  and 
NOx  credits  generated  under  Michigan's 
trading  rule  to  fulfill  Title  IV 
requirements. 

H.  £RC  Use  Requirements 

1.  Ownership  of  Credits  Prior  to  Use 

In  open  market  trading  programs,  it  is 
vital  that  sources  that  use  credits  be 
required  to  own  the  credits  prior  to  use. 
This  requirement  ensures  that  sources 
will  not  be  able  to  use  trading  to  avoid 
the  need  to  maintain  a  compliance 
margin  by  simply  using  credits  to  "true 
up"  after  having  exceeded  their 
emission  limits.  Qearly,  it  is  the  intent 
of  the  Michigan  program  to  require 
ownership  of  credits  prior  to  use — Rule 
1208(7)  requires  that  emission 
reductions  be  generated  prior  to  being 
used  or  traded;  Rule  1214(1)  requires  a 
user  source  to  submit  a  Notice  of  Use  to 
MDEQ  (which  includes  a  copy  of  the 
Notice  of  Generation  for  the  credits 
being  used);  the  price  paid  for  credits 
must  be  in  the  Notice  of  Use  or 
submitted  separately  to  the  State  within 
seven  business  days  of  the  use  or  trade; 
and  Rule  1216(1)  places  liability  upon 
the  source  for  assuring  compliance  with 
all  applicable  requirements.  However, 
the  rules  do  not  contain  a 


straightforward  requirement  that  credits 
must  be  owned  before  use,  nor  do  they 
specify  that  failure  to  hold  sufficient 
credits  is  a  violation.  These  deficiencies 
must  be  corrected  in  the  rules. 

2.  Use  Baseline 

A  trading  program  must  specify  the 
baseline  for  users  of  emissions 
reduction  credits,  so  that  users  know 
how  to  calculate  the  number  of  credits 
that  will  be  needed  for  compliance. 
While  Michigan's  intention  seems  to  be 
that  the  baseline  will  be  established  by 
allowable  emissions — that  is,  the 
iTiii-icimiim  level  of  emissions  that  would 
have  occurred  had  the  source  met  its 
compliance  obligations  without  the  use 
of  emission  reduction  credits — the  rules 
do  not  make  this  intention  explicit.  The 
rules  must  include  a  specific  definition 
of  the  user  source  baseline. 

3.  Temporal  Reqiiiroments 

The  Michigan  rule  appropriately 
prohibits  use  during  the  ozone  season  of 
NOx  and  VOC  ERCs  generated  outside 
of  the  ozone  season.  The  rule  allows 
ERCs  generated  during  the  ozone  season 
to  be  used  during  the  entire  year.  This 
provision  is  appropriate  because  it 
could  encourage  sources  to  shift 
emissions  of  ozone  precursors  from  the 
ozone  season  to  the  winter  months, 
creating  environmental  benefits. 

4.  Geographic  Reqiiirements 

Emission  trading  involves  shifting  of 
emissions  from  one  area  to  another.  An 
emission  trading  program  requires 
restrictions  on  the  geographic  scope  of 
trading  in  order  to  ensure  that  localized 
air  quality  problems  are  not  created.  In 
particular,  a  trading  program  must 
ensure  that  emission  reductions 
generated  in  areas  of  clean  air  are  not 
used  to  allow  emissions  increases  in 
areas  of  poor  air  quality.  The  nature  of 
the  geographic  restrictions  needed 
depends  on  the  transport  characteristics 
of  the  pollutant  being  traded.  Pollutants 
that  affect  air  quality  long  distances 
fit)m  the  location  of  their  emission  can 
potentially  be  traded  over  a  large  area, 
while  pollutants  that  affiect  air  quality  in 
a  small  area  should  not  be  traded 
beyond  that  area. 

The  Michigan  rule  includes  some 
provisions  to  discourage  the  shifting  of 
emissions  from  low  pollution  areas  to 
areas  with  higher  pollution.  Under  the 
Michigan  rule,  trading  can  occur  within 
the  same  or  a  contiguous  attaiimient 
area,  between  contiguous  nonattaiimient 
areas  of  the  same  classification,  or  from 
a  nonattaiimaent  area  to  an  attainment 
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area  anywhere  else  in  the  state,  on  a  1:1 
ratio.  ERCs  used  in  a  nonattaiimient  area 
but  generated  in  an  attainment  area  or 
a  nonattainment  area  of  lower 
classification  elsewhere  in  the  state 
must  be  discounted  by  the  ratios 
specified  for  the  higher  classification 
area  in  section  182  of  the  Act,  in 
addition  to  the  10  percent  discount  for 
the  enviroimient  For  instance,  there 
would  be  a  total  25  percent  discount  for 
a  trade  from  an  attainment  area  to  a 
moderate  nonattainment  area  (10 
percent  for  the  environment,  15  percent 
for  the  geographic  shift).  The  rule  does 
not  specifically  address  the  issue  of 
trades  between  noncontiguous  areas  of 
the  same  classification. 

Despite  these  provisions,  the  current 
geographic  restrictions  in  Michigan's 
SIP  are  not  sufficient  to  ensure  that 
ERCs  will  be  used  in  a  manner  that 
would  maintain  or  improve  air  quality. 
EPA  is  concerned  that  sources  in 
attainment  areas  could  generate  large 
numbers  of  ERCs  by  reducing  emissions 
from  an  uncontrolled  baseline.  These 
ERCs  could  then  be  used  to  allow  for 
emissions  increases  or  to  forego 
reductions  in  nonattainment  and 
maintenance  areas  where  emission 
controls  are  required  and  where 
reductions  are  necessary  to  achieve 
attaiimient.  Moreover,  it  is  unlikely  that 
these  trades  would  be  balanced  by  an 
equal  volume  of  trades  in  the  opposite 
direction,  since  sources  in  attainment 
areas  are  subject  to  fewer  requirements 
and  would  have  less  need  of  ERCs  than 
sources  located  in  nonattainment  areas. 
For  example,  Michigan  has  some  VOC 
RACT  rules  which  apply  only  in 
nonattainment  and  maintenance  areas, 
or  that  have  lower  applicability 
thresholds  in  those  areas.  Sources 
subject  to  these  requirements  could 
potentially  use  VOC  credits  that  were 
generated  outside  the  area  from  an 
uncontrolled  baseline.  This  would 
result  in  a  net  decrease  in  air  quality, 
since  credits  would  be  shifted  into  the 
more  highly  polluted  area  where  the 
requirements  applied.  For  these  reasons, 
trading  between  attaiiunent  and 
nonattainment  ateas  may  not  balance 
out.  despite  the  required  discounts  for 
attainment  area  ERCs  used  in 
nonattainment  areas. 

Trading  between  nonattainment  or 
maintenance  areas  and  attainment  areas 
could  be  acceptable  in  cases  where  the 
State  provides  a  demonstration  that 
pollution  emitted  in  an  attainment  area 
affects  a  nonattaimnent  or  maintenance 
area.  EPA  feels  that  it  would  be  difficult 
to  demonstrate  that  emissions  frtim  the 
entire  State  affect  air  quality  in 
Michigan's  nonattainment  areas  for 
ozone  or  for  the  other  criteria  pollutants. 


However,  EPA  agrees  with  Michigan 
that  a  more  regional  approach  to 
protecting  air  quality  is  needed. 

a.  Geographic  Restrictions  on  Trading 
of  Ozone  Precursors:  EPA's  proposal  for 
an  interim  implementation  policy  (IIP) 
for  a  potential  new  ozone  standard  (61 
FR  65752-65762,  December  13,  1996) 
includes  an  example  of  a  possible 
regional  approach  to  trading  of  VOCs 
and  NOx.  This  proposal  suggests  that 
nonattaiimient  areas  be  allowed  to  take 
credit  for  reductions  occurring  within 
an  expanded  area  extending  100  km 
from  the  nonattainment  area  boundary 
for  VOCs  and  200  km  from  the 
nonattainment  area  boundary  for  NOx. 
While  the  IIP  proposal  would  allow  this 
expanded  geographic  area  to  be  used  for 
the  purpose  of  meeting  post-1996  and 
post-1999  rate-of-progress  requirements, 
EPA  believes  that  the  same  geographic 
limits  could  be  adopted  to  fit  the  trading 
allowed  in  the  Michigan  rule.  Revising 
the  Michigan  rule  to  allow  trading  and 
averaging  of  VOC  and  NOx  emissions 
within  these  geographic  limits  would 
enable  sources  to  escape  the  current 
restrictions  caused  by  attainment  and 
nonattainment  area  designations,  while 
also  ensuring  that  the  air  quality  in  the 
area  where  trading  occurs  will  be.  on 
average,  improved.  Making  this  revision 
would  eliminate  EPA's  transport-related 
approvability  issues  for  NOx  and  VOCs. 
These  geographic  limits,  of  course,  need 
apply  only  to  sources  which  use  trading 
to  meet  Federal,  or  SIP,  requirements. 

b.  Restrictions  on  Trading  of  Criteria 
Pollutants  other  than  Ozone:  Because  of 
the  highly  localized  impacts  that  can  be 
created  by  emissions  of  the  criteria 
pollutants  other  than  ozone,  all  trades 
and  averaging  involving  above  de 
minimus  levels  of  these  pollutants  must 
be  evaluated  for  their  localized  impacts. 
For  these  pollutants,  trading  between  an 
attainment  area  and  a  nonattainment  or 
maintenance  area  is  unacceptable,  and 
trading  above  de  minimus  levels  even 
within  areas  is  acceptable  only  if  an 
evaluation  indicates  that  the  trade  will 
not  cause  an  air  quality  problem. 

Trading  of  emissions  of  sulfur 
dioxide,  nitrogen  dioxide,  particulate 
matter,  carbon  monoxide  and  lead,  as 
allowed  under  Michigan's  program, 
creates  concerns  that  do  not  arise  in  the 
trading  of  ozone  precursor  emissions. 
Trading  of  criteria  pollutants  other  than 
ozone  raises  questions  about  whether 
the  trading  program  would  be 
adequately  protective  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS),  given  that  stationary  source 
emissions  of  these  pollutants  can  create 
highly  localized  air  quality  problems 
(CO  and  fine  particulates  can  be  either 
an  area-wide  or  a  localized  problem). 


Moreover,  a  shift  in  emissions  of  these 
pollutants  from,  for  instance,  a  tall  stack 
to  a  short  stack  can  make  a  major 
difference  in  air  quality.  Therefore,  for 
criteria  pollutants  other  than  ozone, 
special  protections  are  needed  to  ensure 
that  use  of  ERCs  does  not  lead  to 
NAAQS  violations.  Whereas  attainment 
and  maintenance  plans  for  ozone  focus 
on  reducing  the  region-wide  emissions 
of  ozone  precursors,  for  the  other 
criteria  pollutants,  the  specific  location 
of  the  emissions  is  of  vital  importance. 
Rule  1204(1)  provides  some  protection 
against  violations  of  the  NAAQS  or  of 
attainment  or  maintenance  plans, 
stating  that: 

emission  averaging  and  the  use  of  emission 
reduction  cradits  in  an  attainment  area  shaU 
not  cause  a  violation  of  a  national  ambient 
air  quality  standard,  allotted  prevention  of 
significant  deterioration  increments,  or  an 
applicable  attainment  area  maintenance  plan. 
Emission  averaging  and  the  use  of  emission 
reduction  credits  in  a  nonattainment  area 
shall  result  in  emission  reductions  consistent 
with  the  requirements  for  reasonable  further 
progress  for  the  nonattainment  area  and  the 
attainment  demonstration  and  maintenance 
plan  specified  in  the  state  implementation 
plan. 

Michigan  has  developed  procedures 
to  ensure  proper  State  review  of  ERC 
uses  and  emission^veragiiig  of  criteria 
pollutants  other  than  ozone  that  could 
cause  concerns,  and  to  ensure  that 
modeling  is  done  to  predict  the  air 
quality  impact  of  potentially 
problematic  ERC  uses  and  averaging. 
MDEQ's  procedures  for  review  of 
notices  of  use  and  emission  averaging, 
containing  adequate  modeling 
requirements,  must  be  submitted  as  part 
of  the  SIP  to  provide  added  protection 
against  potential  adverse  environmental 
impacts  created  by  trading  of  criteria 
pollutants  other  than  ozone. 

5.  Intovector  Trading 

Michigan's  rule  specifies  that  ERC 
trading  between  mobile  and  stationary 
sources  is  allowed.  This  provision  is 
appropriate,  since  it  increases  the 
number  of  options  for  trading. 

6.  Interpollutant  Trading 

The  Michigan  rule  appropriately 
prohibits  the  use  of  ERCs  for  one  criteria 
pollutant  or  ozone  precursor  to  allow  for 
increases  in  a  different  criteria  pollutant 
or  ozone  precursor,  "except  for 
interstate  trading  where  the  use  is 
consistent  with  a  regional  ozone  control 
strategy  and  the  state  implementation 
plan." 

/.  Notice  and  Recordkeeping 
Requirements 

The  Michigan  rule  requires  that 
notices  of  generation  or  emission 
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averaging  and  notices  of  use  and  their 
supporting  documentation  accompany 
ERC  trades,  and  establishes 
responsibility  with  the  ERC  users  and 
generators,  or  emission  averagers,  to 
store  and  maintain  this  information. 
Michigan  requires  that  copies  of  the 
notices  and  their  supporting 
documentation  be  stared  on  site  no  less 
than  five  calendar  years  after  the  date  of 
expiration  of  the  emission  averaging 
plan  or  after  the  date  the  ERC  is  used, 
expired,  or  retired.  These  recordkeeping 
requirements  are  appropriate. 

1.  Notice  of  ERC  G«mation 

The  Michigan  rule  requires  sources  to 
file  a  Notice  of  Intent  to  Generate 
credits.  For  emission  reductions 
generated  between  January  1,  1991,  and 
the  effet^ve  date  of  the  rule,  sources 
have  1  year  from  the  effective  date  of  the 
rule  to  file  such  Notices.  For  post- 
enactment  reductions,  there  is  no 
s[>ecified  filing  deadline,  since  credit 
l^e  is  limited  to  5  years  after  the  year 
of  generation.  The  rule  appropriately 
requires  that  the  Notice  of  GeneraticHi  be 
included  in  the  Notice  of  Use. 

The  EPA  suggests  that  Michigan 
require  notification  of  the  relevant 
Metropolitan  Planning  Organization  in 
the  event  of  mobile  source  generation 
activities,  and  that  the  Notice  of  Intent 
to  Generate  include  a  certification  that 
the  protocol  used  to  quantify  nductions 
was  acceptable. 

MDEQ  staff  have  developed  a  system 
for  tracking  ERCs  by  serial  number. 
While  the  system  assigns  serial  numbers 
for  each  batch  of  ERCs  generated,  not  for 
each  ton  (as  EPA  would  prefer],  the 
Michigan  system  seems  adequate  to 
enable  accurate  tracking  in  the  registry 
of  each  credit  throughout  its  life. 

2.  Notice  of  Intent  to  Use  ERCs 

Michigan  requires  that  sources  submit 
to  the  State  a  Notice  of  Intent  to  Use. 
The  State  then  has  30  days  to  make  a 
completeness  determination  of  the 
notice.  The  notice  requires  a  description 
of  the  "source,  process,  or  process 
equipment"  where  the  credits  will  be 
applied.  The  EPA  recommends  that,  to 
simplify  compliance  determination,  the 
source,  process,  or  process  equipment 
be  identified  by  permit  or  identification 
number. 

The  party  using  credits  is  required  to 
include  the  price  paid  for  the  credits, 
either  within  the  notice  or  by  separately 
notifying  the  State  within  seven 
business  days  of  the  use  or  trade.  The 
Michigan  rule  does  not  require  the  user 
to  notify  the  State  when  credits  are 
used.  However,  the  Notice  of  Intent  to 
Use  is  required  to  include  the  effiective 
dates  of  use  of  the  emission  credits 


(1214(l)(h)).  Any  methods  used  and 
operational  changes  made  to 
accommodate  the  use  of  credits  become 
legally  enforceable  upon  the  effective 
date  of  the  completeness  notice  issued 
by  the  State.  Furthermore,  the  rule 
requires  the  State  to  create  an  emission 
trading  registry  for  "recording  and 
tracking  emission  averaging  and  the  use 
and  trading  of  emission  reduction 
credits."  The  EPA  feels  that  these 
provisions  are  adequate. 

Michigan  also  requires  that  notices  of 
intent  to  use  include  identification  of 
"the  methods  and  procedures  osed  to 
quantify  emissions  and  to  determine 
compliance  with  all  applicable 
requirements"  and  "calculations 
demonstrating  compliance  through  the 
use  of  emission  reduction  credits." 

3.  Public  Availability  of  Information 

EPA  policy  is  that  any  information 
required  to  determine  emissions  and  to 
judge  the  quality  of  an  ERC  must  be 
publicly  available  and  therefore  not 
designated  confidential.  Sources  that 
wish  to  use  ERCs  must  have  access  to 
this  information,  as  must  the  general 
public.  Michigan  Rule  1213(5)  allows 
portions  of  information  in  notices  of 
ERC  use  or  generation  to  be  determined 
to  be  confidential  under  sections  11(2) 
and  (3)  of  Act  No.  451  of  the  Michigan 
Public  Acts  of  1994.  However,  Act  No; 
4S1  specifies  in  part  that  "data  on  the 
quantify,  composition,  or  qualify  of 
emissions  from  any  source"  may  not  be 
held  confidential,  and  that  "data  on  the 
amount  and  nature  of  air  contaminants 
emitted  from  a  source  shall  be  available 
to  the  public."  EPA  feels  that  these 
provisions  in  Act  No.  451,^  aa  cited  in 
the  trading  rule,  adequately  guarantee 
public  access  to  the  information  needed 
to  determine  emissions  from  sources 
participating  in  trading  and  to  evaluate 
the  qualify  of  ERCs. 

MDEQ  must  also  ensure  access  to 
information  collected  by  sources  as  part 
of  an  environmental  self-audit  that 
demonstrated  erroneous  or  willful 
genoation  at  use  of  invalid  credito.  As 
discussed  in  the  following  section,  these 
sources  may  be  eligible  for  a  30-day 
reconciliation  period  under  certain 
circiunstances;  the  state  must  be  able  to 
review  this  information  to  verify  that 
such  an  opportunify  is  appropriate. 

/.  Enforcement  and  Compliance 
Provisions 

1.  Compliance  Certification 

If  either  a  generator  or  user  of  credits 
imder  the  Michigan  rule  self-reports  to 
the  State  errors  in  calculations, 
methods,  etc.  resulting  in  the  generation 
or  use  of  invalid  credits,  a  reconciliation 


period  of  up  to  30  days  is  generally 
permitted  without  penalfy  for  the  parfy 
at  foult  to  purchase  valid  credits  or  to 
revise  its  planning  to  compensate  forits 
errors.  This  reconciliation  period  is 
available  to  those  who  provide  a  notice 
within  30  days  of  discovery  that 
includes  an  explanation  that  the 
circumstances  causing  the  credits  to  be 
invalid  have  not  occiured  before,  and  a 
description  of  corrective  steps  that  will 
be  taken  to  ensure  that  the  error  does 
not  occur  again. 

The  EPA  would  prefer  that  no 
reconciliation  period  be  granted^  or  that 
some  lesser  penalfy  be  identified  for 
those  sources  that  self-report  mia^akas 
than  those  who  do  not;  allowing  a 
reconciliation  period  without  any 
penalfy  lessens  the  incentive  for 
generators^nd  users  of  credits  to  ensture 
that  credits  are  valid.  However,  this 
provision  of  Michigan's  rule  is 
acceptable  because  it  limits  the  relief 
provided  by  the  reconciliation  period;  it 
is  available  only  to  those  sources  self- 
reporting  errors.  In  addition,  granting  of 
a  reconciliation  period  does  not  bring  a 
source  into  compliance  with  the 
underl]ring^  requirement  being  violated, 
leaving  them  subject  to  enforcement 

2.  Violations  and  Penalties 

Generators  of  credits  which  are 
discovered  by  the  State  to  be  invalid 
must  purchase  three  times  the  amount, 
of  the  invalid  credits,  wiiich  are  then 
donated  to  the  environment  The  EPA 
supports  the  use  of  this  type  of  penalfy 
and  the  donation  of  the  credits  to  the 
environment,  and  also  recommends  that 
provisions  which  address  the 
circumstance  in  which  a  user  knowingly 
uses  invalid  credits  be  added  to  the  rule. 

Donation  of  credits  to  the 
environment  under  this  subrule  does 
not  exclude  a  parfy  from  other  penalties: 
"A  donation  of  emission  reduction 
credits  under  this  subrule  shall  not  be. 
considered  to  be  a  civil  or  criminal 
penalfy  *  *  *  a  person  may  also  be 
subject  to  civil  and  criminal 
enforcement  actions,  fines,  and 
imprisonment  as  provided  under  the 
act"  (1216(3)) 

3.  Assignment  of  Regulatory  Liabilify 

In  an  open  market  program  whan- 
credits  are  certified,  the  user  can  rely  on 
the  State's  evaluation  of  credit  qualify 
(which  is  in  turn  based  on  an  evaluation 
of  the  accuracy  and  validify  of 
quantification  methods).  Without  this 
certification,  it  falls  upon  the  user  to 
evaluate  the  qualify  of  quantification 
techniques  when  determining  how 
many  credits  are  needed  for  compliance 
purposes,  and  upon  the  market  to  create 
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financial  value  for  credits  based  on  their 
qualify. 

The  Michigan  rule  reqxiires  that  a 
credit  be  registered  before  use,  but  not 
certified;  the  State  performs  only  a 
completeness  determination  of  the 
Notice  of  Generation.  The  EPA  strongly 
supports  Rule  1216(1),  which  specifies 
that  both  the  generator  and  user  are  held 
responsible  for  the  generation  of  invalid 
credits.  This  feature  of  Michigan's  rule 
provides  an  added  incentive  to  the  user 
to  conduct  the  checks  of  credit  validify 
that  are  not  performed  due  to  the 
absence  of  a  credit  certification  process 
in  the  rule. 

This  open  market  program  design 
places  considerable  importance  on  the 
qualify  of  quantification  protocols,  so 
that  accurate  determinations  of  credit 
value  can  be  made  by  potential  users. 
For  this  reason,  the  trading  rules  should 
include  the  provisions  discussed  in 
Section  n  (F)  of  this  action  requiring 
that  Michigan  follow  EPA-approved 
protocols  and  protocol  development 
criteria. 

K.  Effect  of  Trading  on  Hazardous  Air 
Pollutant  Emissions 

The  Michigan  rule  1204(3)  prohibits 
any  use  of  ERCs  or  averaging  that  would 
residt  in  an  increase  in  the  maximum 
hourly  emission  rate  of  a  toxic  air 
contaminant  from  an  existing  stationary 
source  or  area  source,  unless  it  can  be 
demonstrated  to  the  MDEQ  that  the 
increased  rate  will  not  cause  or 
exacerbate  the  exceedance  of  a  toxic  air 
contaminant  screening  level  based  on 
the  methodology  in  State  rule 
R336.1230.  This  provision  places  the 
burden  on  sources  to  determine  whether 
increased  emissions  of  toxic  air 
contaminants  will  residt  from  emission 
averaging  or  ERC  use.  In  addition,  the 
Michigan  rule  allows  the  MDEQ  to 
prohibit  any  use  of  credits  or  averaging 
that  would  result  in  an  increase  in  any 
of  a  list  of  14  toxic,  persistent 
pollutants,  if  it  determines  that  the 
increase  would  be  "inconsistent  with 
the  act  or  protection  of  public  health, 
safefy  or  welfare."  ^  It  would  be  up  to 
the  MDEQ  to  determine  when  such  an 
inconsistency  arose. 
i     The  Michigan  approach  is 
considerably  different  from  the  one 
favored  by  EPA.  The  EPA's  fevored 
approach  would  not  restrict  increases  in 
maximum  hourly  emissions  of  toxic 
pollutants,  or  restrict  total  mass 


2  The  pollutants  are  mercury,  alkylated  lead 
compounds,  cadmium,  arsenic,  chromium, 
polychlorinaled  bi  phenyls,  chlordane, 
octachlorostyrene,  toxaphene,  hexachlorobenzene, 
benzo(a)pyrene,  DDT  and  its  metabolites,  2,3, 7,B- 
tetrachlortxlibenzo-p-dioxin,  and  2.3.7.8- 
tetrachlorodibenzofuran. 


increases  of  toxic,  persistent  pollutants, 
but  rather  would  require  sources  that 
participate  in  open  market  trading  to 
disclose  all  estimated  or  measiued 
negative  effects  of  credit  trading  on 
emissions  of  the  hazardous  air 
pollutants  (HAPs)  listed  in  section  112 
of  the  Act 

Many  VOCs  are  listed  as  hazardous 
air  pollutants  (HAPs)  in  section  112  of 
the  Act,  and  emissions  of  particidate 
matter  may  include  hazardous  air 
pollutants.  Emissions  of  these  toxic 
pollutants  are  often  reduced 
incidentally  by  compliance  with  VOC  or 
particulate  matter  limitations. 
Accordingly,  ERC  generation  could  have 
the  effect  of  lowering  toxic  emissions 
bom  a  facilify.  However,  trading  could 
also  result  in  higher  levels  of  toxic 
emissions;  if  a  fecUify  that  emits  HAPs 
uses  ERCs  to  satisfy  a  VOC  or 
particulate  matter  requirement,  the 
fecilify's  emissions  of  HAPs  could  be 
higher  than  if  the  facility  had  installed 
controls.  This  woidd  be  an  example  of 
a  foregone  decrease  in  toxics  emissions. 
Whether  or  not  emissions  of  toxics  are 
increased  or  decreased  at  a  given  source 
due  to  trading  or  averaging,  Federal  and 
State  air  toxics  standards  must  continue 
to  be  achieved. 

EPA  believes  that  citizens  have  the 
right  to  know  if  emissions  trading  may 
adversely  affect  the  emissions  of  HAPs 
fix)m  a  nearby  fecilify,  and  therefore 
have  a  possible  impact  on  public  health. 
Disclosure  of  impacts  on  toxics 
emissions  would  also  assist  the  State  in 
determining  if  credit  generation  or  use 
would  trigger  any  afr  toxics  program 
requirements  at  a  particular  facilify  and 
would  allow  identification  and  potential 
resolution  of  environmental  justice 
issues  as  required  in  Executive  Order 
12898.  Therefore,  EPA  requires  that  a 
State  that  implements  an  open  market 
trading  program  must,  at  a  minimum, 
require  facilities  to  disclose  the  effect  of 
open  market  emissions  trading  on  HAP 
emissions.  Disclosure  must,  at  a 
minimum,  follow  the  Toxics  Release 
Inventory  reporting  requirements.  States 
must  also  examine  the  effects  of  the 
open  market  trading  program  on  HAP 
emissions  as  part  of  die  periodic 
proCTam  performance  audit. 

Michigan's  Rule  1217(l)(c)  requires 
that  audits  address  "whether  the 
program  has  caused  any  localized 
adverse  effects  to  the  public  health, 
safety,  or  welfare  or  to  the 
environment."  We  interpret  this 
provision  to  require  examination  of  the 
effects  of  trading  on  HAPs,  as  well  as  on 
air  qualify  impacts  related  to  the  criteria 
pollutants.  However,  Michigan's 
program  lacks  a  requirement  that  the 
effects  of  trades  also  be  disclosed  to  the 


public  at  the  time  of  registration  of  use 
of  credits.  Michigan  must  include  this 
requirement  in  its  SIP. 

L.  Interstate  Trading 

In  order  to  acconunodate  a  more 
regional  approach  to  air  qualify 
management,  it  must  be  recognized  that 
traditional  boundaries,  such  as  state 
lines,  do  not  necessarily  accurately 
reflect  the  geographic  areas  that  are 
most  relevant  for  emission  trading 
purposes.  For  this  reason,  EPA  agrees 
with  Michigan's  intent  to  allow 
interstate  emissions  trading. 

However,  allowing  the  exchange  of 
credits  between  two  states  that  may 
have  considerably  different  air  qualify 
management  programs  raises  a  variety  of 
issues  that  must  be  addressed. 
Safeguards  must  prevent  multiple  uses 
of  the  same  E!RC  luiit,  ensure 
enforceability  of  credits  generated  out  of 
state,  and  require  that  States  property 
account  for  emission  shifts  in 
attairunent  plaiming  and  Reasonable 
Further  Prepress  milestone 
demonstrations.  Michigan  must  provide 
a  federally  enforceable  commitment  that 
it  will  not  allow  the  use  of  credits  from 
other  states  without  first  entering  into 
an  adequate  Memorandum  of 
Understanding  (MOU)  with  that  State. 
Michigan  may  either  submit  an  MOU 
that  addresses  these  concerns  to  EPA  for 
approval  prior  to  undertaking  trades 
with  another  State,  or  include  in  its  SEP 
revision  a  list  of  items  that  the  State 
commits  to  address  in  each  future 
interstate  MOU.  With  the  latter  option, 
a  future  MOU  need  not  undergo  EPA 
review  and  approval,  but  the  SIP  must 
ensure  that  any  subsequent  MOU 
addresses  the  consistency  between  key 
trading  rule  elements  in  each  State, 
including: 

1.  The  ERC  identification  system; 

2.  Sharing  of  required  Notices  and  a 
compatible  credit  tracking  system; 

3.  Geographic  limitations  (for 
instance,  a  VOC  trade  between  Michigan 
and  Colorado  should  not  be  allowed); 

4.  Credit  lifetimes  and  expiration 
dates; 

5.  Record  retention  requirements; 

6.  The  list  of  acceptable  credit 
generation  and  use  activities; 

7.  Consistent  treatment  of  credit 
generation  and  use  protocols; 

8.  Credit  generation  base  case 
definitions;  and 

9.  Ozone  season  definition  and  any 
other  temporal  requirements. 

Additionally,  an  MOU  must  contain  a 
clear  statement  that  each  State  will 
enforce  emission  limitations  under  its 
jurisdiction  and  a  procedure  for 
incorporating  emission  shifts  caused  by 
trading  in  each  State's  attairunent  and 
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maintenance  plans  and  demonstrations, 
RFP  plans  and  demonstrations.  The 
MOU  must  make  a  determination  on 
which  State's  laws  determine  whether  a 
credit  is  valid.  EPA  agrees  with  MDEQ 
that  any  Qut-of-State  credit  must  comply 
with  the  user  State's  requirements. 

M.  Protection  of  Class  I  Areas 

The  EPA  has  a  policy  of  providing 
special  protection  for  Class  I  areas 
(pristine  environments  such  as 
international  parks  and  large  national 
parks  and  wilderness  areas),  as  required 
under  sections  160  through  169  of  the 
Clean  Air  Act.  This  policy  includes 
keeping  Federal  Land  Managers 
informed  of  activities  that  could  affect 
air  quality  in  Class  I  areas.  In 
accordance  with  this  p>olicy,  to  receive 
EPA  approval,  emissions  trading 
programs  must  include  provisions 
requiring  that  the  relevant  Federal  Land 
Manager  be  notified  30  days  before  any 
ERC  use  activity  occurs  in,  or  within 
100  km  of,  a  Class  I  area.  Michigan's 
rule  contains  no  such  notification 
provisions.  This  deficiency  could  be 
corrected  by  rule  revision,  or  by. 
procedures  submitted  as  part  of  the  SIP 
which  require  MDEQ  staff  to  forward 
notices  of  use  or  notices  of  emissions 
averaging  which  involve  increases 
within  100  km  of  a  Class  I  area  to  the 
Federal  Land  Manager. 

N.  Federal  Operating  Permits 

In  order  to  allow  for  open  market 
emission  trading,  Michigan  must  revise 
its  federally  required  operating  permit 
program  to  cite  the  trading  rule  in  order 
to  recognize  ERC  use  as  a  compliance 
alternative  for  permitted  sources  that  are 
covered  by  the  emissions  trading  rule. 
Prior  to  ERC  use,  every  permitted  source 
that  intends  to  use  ERCs  or  emissions 
averaging  must  possess  a  permit 
containing  language  that  references  the 
emissions  trading  and  averaging  rules 
and  allows  ERCs  to  be  used  for 
compliance  demonstrations. 

O.  Open  Market  Program  Audits 

Michigan  requires  an  evaluation  of 
the  emission  trading  program  and  a 
public  report  to  be  made  at  least  every 
3  years,  or  more  hequenUy  if  deemed 
necessary  by  the  State.  The  EPA 
supports  the  provisions  that  specify  that 
an  audit  evaluate: 

— Whether  the  program  is  consistent 
with  achievement  and  maintenance  of 

'     the  NAAQS  and  has  resulted  in 
emission  reductions  consistent  with 
reasonable  further  progress  toward 
attainment; 

— Whether  monitoring,  recordkeeping, 
reporting,  and  enforcement  have 


resulted  in  a  sufficiently  high  level  of 

compliance; 
— Whether  the  program  has  caused  any 

localized  adverse  effects  to  public 

health,  safety,  or  wel&re  or  the 

environment; 
— Whether  the  program  is  achieving 

reductions  across  a  spectrum  of 

sources,  including  area  and  mobile 

sources;  and 
— Whether  individual  source  audit 

provisions  have  resulted  in  a 

sufficient  number  of  audits. 

P.  Contingency  A4easures 

Michigan's  rule  states  that  if,  after  the 
triennial  program  evaluation,  MDEQ 
determines  that  program  revisions  are 
necessary,  it  will  revise  the  program  and 
submit  a  SIP  revision  to  EPA  within  6 
months.  This  provision  is  appropriate. 
EPA  considers  that  program  revisions 
would  be  warranted  if  ERC  generation 
has  been  greater  than  ERC  use,  resulting 
in  emissions  spiking  on  days  of  poor  air 
quality  or  fiailuro  to  meet  area  wide 
RACT-Ievel  or  other  required  emission 
reductions;  if  trading  or  averaging  has 
led  to  an  increase  in  exposure  to 
hazardous  air  pollutants  or  criteria  air 
pollutants,  or  if  Class  I  areas  have  been 
adversely  affected  by  the  generation  or 
use  of  ERCs. 

Q.  Early  NOx  Reductions 

For  EPA  to  approve  an  open  market 
trading  rule,  it  needs  to  be  convinced 
that  ERC  generation  is  likely  to  keep 
pace  with  ERC  use,  so  that  there  will  not 
be  significant  emissions  "spikes" 
created  by  the  use  of  a  large  number  of 
ERCs  in  a  short  period  of  time.  For 
VOCs,  EPA  has  determined  that  the  risk 
that  there  will  be  such  spikes  is 
sufficientiy  small  that  this  issue  can  be 
dealt  with  through  periodic  audits  and 
contingency  measures.  However,  for 
other  pollutants,  particularly  NOx,  EPA 
has  greater  concerns.  Under  open 
market  trading,  large  NOx  sources 
which  are  not  cunenUy  subject  to  any 
emissions  limits  would  be  able  to  bank 
large  volumes  of  early  reductions 
generated  through  early  compliance 
with  forthcoming  Tide  fV  Acid  Rain 
program  requirements.  When  used  later, 
these  large  volumes  of  ERCs  could 
create  spikes  large  enough  to 
compromise  attainment. 

Michigan's  program  protects  against 
this  problem  within  the  State.  Rule 
1212(2)  limits  the  life  of  credits 
"generated  by  emission  reductions 
which  are  necessary  to  comply  with  a 
proposed  applicable  requirement  and 
which  occur  after  the  date  the 
applicable  requirement  is  proposed  but 
before  final  compliance  dates"  to  five 
calendar  years  or  to  one  calendar  year 


after  the  effisctiTe  date  of  final 
compliance,  whichever  comes  first. 
Therefore  all  NOx  credits  generated 
through  early  compliance  with  Tide  IV 
requirements  will  expire  on  January  1. 
2002,  or  1  year  after  die  applicable 
requirements  become  effective.  As  a 
result  of  the  limited  life  of  these  credits, 
unless  a  market  demand  for  NOx  credits 
within  Michigan  is  created  prior  to 
January  1,  2002,  most  or  all  of  the 
credits  generated  in  this  fashion  will 
result  in  early  reductions  without  risk  of 
being  used  within  Michigan. 

Given  this  protection,  EPA's 
remaining  concern  is  that  the  NOx  ERCs 
generated  through  early  compliance 
with  Tide  IV  requirements  not  be  used 
in  other  States  after  January  1,  2002.  To 
allay  this  concern,  MDEQ  must  oudine 
the  existing  procedures  in  the  SIP,  or 
add  such  procedures,  that  insure  that 
these  credits  expire  in  accordance  with 
Michigan  rules  and  cannot  be  used  in 
other  States. 

R.  Property  Rights 

Michigan's  emissions  trading  program 
does  not  contain  a  statement  thJat 
emission  reduction  credits  do  not 
constitute  a  property  right  All  tradeable 
emissions  reduction  credits  or 
allowances  under  the  Act  are  limited 
authorizations  to  emit  pollutants,  and 
do  not  constitute  a  property  right 
Section  403(f)  of  the  Clean  Air  Act 
which  deals  with  sulfur  dioxide 
allowances  under  the  Acid  Rain 
program,  states: 

An  allowance  allocated  *   *   *  ia  a  limited 
authorization  to  emit  sulfur  dioxide  *  *  * 
Such  allowance  does  not  constitute  a 
property  right.  Nothing  in  this  subchapter  or 
in  any  other  provision  of  law  shall  be 
construed  to  limit  tlie  authority  of  the  United 
States  to  terminate  or  Innit  such 
authorization. 

Congress  included  this  requirement  to 
ensure  that  allowance  holders 
understood  that  they  were  barred  from 
claiming  a  governmental  taking  under 
the  5th  Amendment  of  the  U.S. 
Constitution.  Property  status  could 
produce  undesired  and  perverse  results, 
such  as  requiring  a  government  agency 
to  compensate  the  owner  of  a  pollution 
source  when  its  emissions  are  limited. 
The  absence  of  property  status 
authorizes  the  participating  air 
pollution  control  agency  to  limit  or 
terminate  credit  use  in  extreme 
circumstances.  The  same  logic  applies 
to  emission  reduction  credits. 

States  should  actually  tominate 
credits  only  when  other  options  have 
failed  to  provide  for  meeting  the  State's 
underlying  Act  obligations.  Although 
EPA  would  not  expect  this  to  occur,  and 
would  expect  that  the  program  will 
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achieve  real  and  cost-effective  emissions 
reductions  without  having  to  resort  to 
credit  limitation,  this  contingency 
measure  must  be  available  to  provide 
confidence  that  States  will  make 
continued  progress  toward  their  air 
pollution  control  goals. 

In  order  to  ensure  that  sources  cannot 
claim  that  ownership  of  an  ERC  issued 
under  Michigan's  program  grants  them 
a  property  right.  Michigan  must  include 
in  its  SIP  a  statement  that  ERCs  do  not 
constitute  a  property  right,  either 
direcUy  in  the  rule  or  in  the  form  of  a 
letter  from  the  Attorney  General. 

m.  Propoaed  Action 

The  EPA  is  proposing  to  approve  this 
revision  to  the  Michigan  SIP  for  the 
reasons  oudined  above.  EPA  will  not 
take  action  toward  final  approval  of  this 
SIP  revision  until  the  deficiencies 
discussed  in  this  document  are 
corrected.  Nothing  in  this  action  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  will  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regidatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nde  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

EPA's  proposed  approval  of  the 
Michigan's  request  imder  section  110  of 
the  Act  does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
approval.  Federal  approval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
approval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
approval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  or 
impose  any  new  Federal  requirements. 

Under  section  202  of  the  Unfunded 
Mandate  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
residt  in  estimated  costs  to  State,  local 
or  tribal  governments  in  aggregate;  or  to 
the  private  sector,  of  $100  milUon  or 
more.  Under  section  205,  EPA  must 
select  the  most  cost-ef!isctive  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 


EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  residt  in 
estimated  cost  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
maintains  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  cost  to  State, 
local,  or  tribal  governments,  or  to  the 
private  sector,  result  from  this  action. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  Jidy  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

list  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Stilfur  dioxide.  Particulate  Matter,  Lead. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Aatliority:  42  U.S.C  7401-7671q. 

Dated:  September  4, 1997. 
David  A.  Ullrich. 
Acting  Regional  Administrator 
[FR  Doc.  97-24836  Filed  9-17-97;  8:45  am] 
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Notices 


This  sectiofi  o»  the  FEDERAL  REGISTEfl 
contains  documents  other  than  rules  or 
proposed  rules  tf^t  are  apphcab^e  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petition  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Invitation  for  Nominations  tar  tha 
Diatory  Quidallnes  Adviaory 
ConwnMaa 

AOENCV:  Food,  Nutrition  and  Consumer 
Services,  and  Research,  Education,  and 
Economics,  U.S.  Depaitm^t  of 
Agriculture;  and  Office  of  Public  Health 
and  Science,  U^.  Department  of  Health 
and  Human  Services. 
ACTION:  Dietary  Guidelines  Advisory 
Committee:  Invitation  ior  nominations. 


r:  The  Department  of 
Agriculture  (USDA)  and  the  Department 
of  Health  and  Human  Services  (HHS) 
aimounce  their  intention  to  eetablish  a 
Dietary  Guidelines  advisory  Committee 
and  invite  nominations  for  the 
Committee. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Jimko  Alice  Tamaki,  Co-Executive 
Secretary  from  USDA  to  the  Dietary 
Guidelines  Advisory  Committee, 
Agricultural  Research  Service,  10300 
Baltimore  Blvd..  Room  332,  Building 
005.  Beltsville.  MD  20705,  (301)  504- 
6216;  William  M.  Layden,  Co-Executive 
Secretary  from  USDA  to  the  Dietary 
Guidelines  Advisory  Committee,  Center 
for  Nutrition  Policy  and  Promotion, 
1120  20*  St.,  NW,  Suite  200  North 
Lobby.  Washington,  DC  20036.  (202) 
418-2312:  or  Kathryn  McMurry  or 
Linda  Meyers,  Co-Executive  Secretaries 
from  HHS  to  the  Dietary  Guidelines 
Advisory  Committee,  Office  of  Public 
Health  and  Science,  Room  738G, 
Humphrey  Building,  200  Independence 
Ave.,  SW,  Washington,  DC  20201,  (202) 
205-4872. 

SUPPLEMENTARY  INFORMATION:  The 
Dietary  Guidelines  for  Americans  form 
the  basis  of  Federal  food  and  nutrition 
education  activities.  The  Guidelines 
were  first  published  by  USDA  and  HHS 
in  1980,  with  revisions  in  1985, 1990, 
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and  1995.  The  National  Nutrition 
Monitoring  and  Related  Research  Act  of 
1990  (Pub.  L,  101-445)  requires  the 
Secretaries  of  USDA  and  HHS  to 
publish  the  Dietary  Guidelines  for 
Americans  at  least  every  five  jrears. 

Prospective  members  of  the  Dietary 
Guidelines  Advisory  Committee  should 
be  knowledgeable  of  current  scientific 
research  in  human  nutrition  and  be 
respected  and  published  experts  in  their 
fields.  They  should  be  femiliar  with  the 
purpose  and  application  of  the  Dietary 
Guidelines  and  have  demonstrated 
interest  in  the  public's  health  and  well- 
being  through  their  research  and/or 
educational  endeavors.  The  Committee 
will  determine  if  revision  of  the  1995 
Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans  is  warranted 
baaed  on  thomugh  evaltiation  of  recent 
scientific  and  applied  Itterature  and,  if 
so,  will  proceed  to  develop 
recommendations  for  these  revisions  in 
a  report  to  the  Secretaries  of  Agriculture 
and  Health  and  Human  Services.  Copies 
of  the  Report  of  the  Dietary  Guidelines 
Advisory  Committee  on  the  Dietary 
Guidelines  for  Americans,  1996  are 
available  upon  retyjest  from  either  of  the 
Co-Executive  Secretaries  frxnn  USDA  at 
■  the  addresses  listed  above. 

The  Departments  invite  nominations 
for  Committee  membership  of 
individuals  qualified  to  carry  out  the 
above-mentioned  tasks.  Nominations 
should  describe  and  document  the 
nominee's  qualifications  in  the  relevant 
subject  areas.  Equal  opportunity 
practices,  in  line  with  USDA  and  HHS 
policies,  will  be  followed  in  all 
membership  appointments  to  the 
Committee.  To  ensure  that 
recommendations  of  the  Committee  take 
into  accoimt  the  needs  of  the  diverse 
groups  served  by  USDA  and  HHS. 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represoit 
minorities,  women,  and  persons  with 
disabilities.Nominations  must  be 
submitted  to  William  M.  Layden,  )unko 
Alice  Tamaki,  Kathryn  McMurry,  or 
Linda  Meyers  at  the  addresses  above  up 
to  60  days  after  publication  of  this 
notice. 


Dated:  August  2S,  1997. 
Pearlie  S.  Reed, 
Acting  Assistant  Secretary  for 
Adminiatration,  Department  ofAgricuttun. 

August  28, 1997. 
John  M.  Eismberg, 

Acting  Assistant  Secretary  for  Health,  U.S. 
Department  of  Health  and  Human  SarviceM.. 
[FR  Doc.  97-24625  Filed  9-17-97;  B:4S  am] 
BKJJNO  COOe  3410-aO-M 


DEPARTMENT  OF  AGRICULTURE 

RsaaarclT,  Education,  and  Economica 

Notica  of  ttM  National  Agricultural 
nsaaaich,  Extanalon,  Education,  and 
Economics  Advisory  Board 
Psrlormance  Assessment  and  Put>lic 
Education  Worldng  Qraup  MsstlHB 

AOBiCV:  Research,  Education,  and 
Economics,  USDA. 
ACTION:  Notice  of  meeting. 


In  accordance  with  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  App..  the  United  States 
Department  of  Agriculture  in 
con|unction  with  the  National 
Agricultural  Research.  Extension, 
Education,  and  Economics  Advisory 
Board  representing  30  constituent 
categories  as  specified  in  section  802  of 
the  Federal  A^culture  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  104- 
127)  announces  a  meeting  of  the 
Advisory  Board's  Performance 
Assessment  and  Public  Education 
Working  Group  witii  USDA 
Communications  Office  officials. 
SUPPLBMKNTARY  INFORMATION:  The 
Performance  Assessment  and  Public 
Education  Working  Group,  a  subgroup 
of  the  Advisory  Board,  comprised  of  five 
Board  members,  wiA  meet  with  public 
communications  officials  of  USDA  to 
gain  a  better  understanding  and  insight 
on  the  structure,  function,  and  potential 
of  USDA  in  communicating  agricultural 
information  to  the  public.  This  activity 
represents  an  initial  information 
gathering  effort  by  the  Working  Croup 
addressing  public  imderstanding  and 
appreciation  of  agricultural  research, 
education,  and  extension  (as  discussed 
at  the  Advisory  Board  meeting  of 
August  4-5. 1997).  The  Working  Group 
will  take  these  preliminary  findings  to 
the  full  Advisory  Board  for  their 
consideration  as  they  develop  future 
recommendations  on  mechanisms  for 
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improving  communication  to  the  public 
on  food  and  agriculture,  as  charged  by 
the  Secretary  of  Agriculture. 

Also,  the  Working  Group  will  be 
joined  by  a  few  other  Board  members, 
who  will  meet  on  October  15  for  a 
planning  meeting  on  priority  setting. 
The  purpose  of  this  Working  Group 
meeting  is  to  develop  and  plan  an 
effective  agenda  for  the  Advisory  Board 
meeting  in  November  1997,  which  will 
focus  on  research,  extension,  education, 
and  economics  priority  setting  for  the 
FY  2000  Budget. 

Dates:  October  14, 1997, 12:30  p.m.  to 
4:30  p.m.  and  October  15. 1997, 8:30 
a.m.  to  4:30  p.m. 

Place:  U.S.  Department  of  Agriculture, 
Cooperative  State  Research,  Education, 
and  Extension  Service  Conference  Room 
338C-Aero8pace  Building,  901  D  Street. 
SW.  Washington,  DC 

Type  of  Meeting:  Open  to  the  public. 

Comments:  The  public  may  fife 
written  conunents  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
National  Agricidtural  Research. 
Extension,  Education,  and  Economics 
Advisory  Board.  Research,  Education, 
and  Economics  Advisory  Board  Office, 
Room  3918  South,  U.S.  Department  of 
Agriculture,  STOP:  2255. 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199. 

Done  at  Washington,  DC,  this  12th  day  of 
September  1997. 

L  Miley  GoBxalBK, 

Under  Secretary,  Research,  Education,  and 
Economics. 

[FR  Doc.  97-24815  Filed  9-17-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Public  Briefings  on  Development  of  a 
U.S.  Action  Plan  on  Food  Security 

AGENCY:  Foreign  Agricultural  Service, 

Agriculture. 

ACTION:  Notice  of  meeting 

postponement. 

SUMMARY:  Notice  is  hereby  given  that 
public  workshops  regarding 
development  of  a  U.S.  Action  Plan  on 
Food  Security  originally  scheduled  for 
September  23  and  24  have  been 
postponed.  The  workshops  are  for  the 
purpose  of  briefing  the  public  on  the 
draft  mini-papers,  responding  to 
questions  and  receiving  reactions  to  the 
papers  in  order  to  facilitate  public 
participation  in  the  process  of 


developing  the  U.S.  Action  Plan  on 
Food  Security. 

DATES:  New  dates  for  the  workshops 
will  be  announced  as  soon  as  possible. 
SUPPLEMENTARY  INFORMATION:  Inquiries 
may  be  directed  to  the  Office  of  the 
National  Food  Security  Coordinator, 
Foreign  Agrictiltural  Service,  Room 
3008  South  Building,  U.S.  Department 
of  Agriculture,  14th  and  Independence 
Ave.  SW.,  Washington,  DC  20250, 
telephone  (202)  690-4)776  or  fax  (202) 
720-6103. 

Signed  in  Washington,  DC,  September  11. 
1997. 

TiBMdqr  J.  Gahrfai. 

Acting  Administrator,  Foreign  Agricuhuial 
Service. 

(FR  Doc  97-24772  Filed  9-17-97;  8:45  am] 

MUJNQ  COOE  MIfr-IO-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Raaoureas  Conservation 
Service 

Notice  of  Proposed  Change  to  the 
Natural  Resources  Conservation 
Service's  National  Handbook  of 
Conaervation  Practlcaa 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture,  New  York 
State  Office. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices, 
Section  IV  of  the  New  Yoric  State  NRCS 
Field  Office  Technical  Guide  (FOTG)  for 
review  and  comment 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  a  series  of  new  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
These  new  standards  include;  Grass 
Filter  Strip  (NY393s)  and  Grass  Filter 
Area  (NY393a). 

DATES:  Conunents  will  be  received  on  or 
before  October  20, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Richard  D. 
Swenson,  State  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
441  S.  Salina  Sh^t,  Fifth  Floor,  Suite 
354,  Syracuse,  New  York.  13202-2450. 

Copies  of  these  standards  are 
available  from  the  above  individual. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodlble  land  and  wetland 
provisions  of  the  law  shall  be  made 


available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 
Richard  D.  Sw«Dsan. 

State  Conservationist,  Natural  Resourcat 
Conservation  Service,  Syracuse,  NY. 
[FR  Doc.  97-24778  FUed  9-17-97;  8:45  am] 
aaxMQ  COM  9«i«-ia-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Quida 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Deteiaara 

AGBICY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Delaware. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  for  review  and  comment 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Delaware  to  issue  a  revised  conservation 
practice  standard  Wetiand  Development 
or  Restoration  (Code  657)  in  Section  IV 
of  the  FOTG. 

FOR  FURTHER  MFORMATION  CONTACT: 
Elesa  K.  Cottrell,  State  Conservationist, 
Natural  Resources  Conservation  Service 
(NRCS),  Suite  101, 1203  College  Park 
Dr.,  Dover,  Delaware  19904-8713, 
telephone  (302)  678-4160.  Copies  of  the 
practice  standards  will  be  made 
available  upon  written  request 

SUPPLBIENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Delaware  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Delaware  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  September  9, 1997. 
Elesa  K.  CottreU. 
State  Conservationist 
(FR  Doa  97-24829  FUed  9-17-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  tfw  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Oklahoma 

AOaiCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Oklahoma.  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Oklahoma  for 
review  and  comment 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Oklahoma  to  issue  a  series  of  new  and 
revised  conservation  practice  standards 
in  Section  IV  of  the  FOTG.  These  new 
standards  include  Access  Road  (Code 
560);  Forage  Harvest  Management  (Code 
511);  Irrigation  Erosion  Control, 
Polyacrylamide  (Code  1—444);  Low 
Energy  Precision  Application  (LEPA) 
Irrigation  System  (Code  I— 442A);  Stream 
Crossing  (Code  I/583A);  Well 
Decommissioning  (Code  351);  and 
Wetiand  Development  or  Restoration 
(Code  657).  The  revised  standards 
include  Brush  Management  (Code  314): 
Conservation  Cover  (Code  327); 
Firebreak  (Code  394);  Forest  Site 
Preparation  (Code  490);  Forest  Stand 
Improvement  (Code  666);  Grade 
Stabilization  Structure  (Code  410);  Pond 
(Code  378):  Prescribed  Grazing  (Code 
528A);  Residue  Management,  No  Till 
and  Strip  Till  (Code  329A);  Residue 
Management,  Mulch  Till  (Code  329B); 
Residue  Management,  Ridge  Till  (Code 
329C);  Residue  Management,  Seasonal 
(Code  344);  Riparian  Forest  Buffer  (Code 
391);  Terrace  (Code  600);  Tree/Shrub 
Establishment  (Code  612);  Tree/Shrub 
Pruning  (Code  660);  Trough  or  Tank 
(Code  614);  Windbreak  Renovation 
(Code  650);  and  Windbreak/Shelterbelt 
Establishment  (Code  380).  Some  of  these 
practices  may  be  used  in  conservation 
systems  that  treat  highly  credible  land. 
DATES:  Comments  will  be  received  on  or 
before  October  20,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquire  in  writing  to  Kevin  D.  Norton, 
State  Resource  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
100  USDA,  Suite  203,  Stillwater,  OK 
74074-2655.  Copies  of  these  standards 
will  be  made  available  upon  written 
request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 


technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Oklahoma  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Oklahoma  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  September  3, 1997. 
Ronnie  L.  Clark, 

State  Conservationist,  Stillwater,  Oklahoma. 
[FR  Doc.  97-24830  Filed  9-17-97:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Municipal  Interest  Rates  for  ttie  Fourth 
Quarter  of  1997 

agency:  Rural  Utilities  Service,  USDA. 
ACTKM:  Notice  of  miuiicipal  interest 
rates  on  advances  &om  insured  electric 
loans  for  the  fourth  quarter  of  1997. 

summary:  The  Riual  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  mimicipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
fourth  calendar  quarter  of  1997. 
DATES:  These  interest  rates  are  efiiective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  October  1, 
1997,  and  ending  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Dotson,  Loan  Funds  Control 
Assistant,  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
Room  2234-S,  Stop  1524, 1400 
Independence  Avenue,  SW, 
Washington.  DC  20250-1500. 
Telephone:  202-720-1928.  FAX:  202- 
690-2268.  E-mail: 
CDotson9rus.usda.gov. 
SUPPt^MENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  foiuth 
calendar  quarter  of  1997  for  municipal 
rate  electric  loans.  RUS  regulations  at  7 
CFR  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  7  CFR 
1714.5,  the  interest  rates  on  these 
advances  are  based  on  indexes 
published  in  the  "Bond  Buyer"  for  the 
four  weeks  prior  to  the  first  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter.  The  rate  for  interest  rate 
terms  of  20  years  or  longer  is  the  average 


of  the  20  year  rates  publi!^ed  in  the 
Bond  Buyer  in  the  four  weeks  sp>ecified 
in  7  CFR  1714.5(d).  The  rate  for  terms 
of  less  than  20  years  is  the  average  of  the 
rates  published  in  the  Bond  Buyer  for 
the  same  four  weeks  in  the  table  of 
"Municipal  Market  Data — General 
Obligation  Yields"  or  the  successor  to 
this  table.  No  interest  rate  may  exceed 
the  interest  rate  for  Water  and  Waste 
Disposal  loans. 

The  table  of  Municipal  Market  Date 
includes  only  rates  for  securities 
maturing  in  1998  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  yeara 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  7  CFR  1714.5(a).  The 
market  interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.375 
percent. 

In  accordance  with  7  CFR  1714.5.  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
fourth  calendar  quarter  of  1997. 


Interest  rate  term  ends  In 

RUS  rate 

(year) 

(0.000  percent) 

2018  or  later  „ 

5.375 

2017 

5.375 

2016 

5.2S0 

2015 

5.250 

2014 

5.250 

2013 

5.250 

2012 

5.12S 

2011  

5.125 

2010 . 

5.000 

2009 

4.875 

2008 

4.875 

2007  ..„ 

4.750 

2006 

4.625 

2005 

4.625 

2004  

4.500 

2003 ™. 

4.500 

2002 

4.375 

2001  . 

4.250 

2000 

4.125 

1999 

4.000 

1998 

3.750 

Dated:  September  12, 1997. 
Waily  Beyer, 

Administiator,  Rural  Utilities  Service. 
[FR  Doc.  97-24757  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Irrtemational  Trade  Administration 

[C-657-806] 

Extruded  Rut>t)er  Tlwead  From 
Malaysia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  May  13, 1997  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  Extruded 
Rubber  Thread  from  Malaysia  for  the 
period  January  1, 1995  through 
December  31,  1995  (62  FR  26289).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  and  for  all  non-reviewed 
companies,  please  see  the  Final  Results 
of  Review  section  of  this  notice. 
EFFECTIVE  OATE:  September  18, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Eric  Greynolds,  Kathleen  Lockard  or 
Richard  Herring,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

Purauate  to  19  C.F.R.  §  335.22(a).  this 
review  covers  only  those  producen  or 
exportere  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  Heveafil  Sdn.  Bhd.,  Filmax  Sdn. 
Bhd..  Rubberflex  Sdn.  Bhd.,  Filati 
Lastex  Elastofibre  Sdn.  Bhd.  (Filati),  and 
Rudfil  Sdn.  Bhd.  Heveafil  and  Filmax 
are  affiliated  parties.  (See  Affiliated 
Parties  section  below).  This  review  also 
covera  the  period  January  1, 1995 
through  December  31, 1995  and  13 
programs. 

Since  the  publication  of  the 
preliminary  residts  on  May  13, 1997  (62 
FR  26289),  the  following  events  have 
occurred.  We  invited  interested  parties 
to  comment  on  the  preliminary  results. 
On  June  12, 1997,  case  briefs  were 
submitted  by  Heveafil.  Filmax, 


Rubberflex,  Filati,  and  Rubfil  which 
exported  extruded  rubber  thread  to  the 
United  States  during  the  review  period. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natiual  rubber  latex  of  any 
crtAs  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  nun,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classified 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  Our  written  description  of  the 
scope  of  this  review  remains 
dispositive. 

Affiliated  Parties 

Heveafil  owns  and  controls  Filmax 
and  both  companies  produce  subject 
merchandise.  Therefore,  we  determine 
them  to  be  affiliated  companies  imder 
section  771(33)  of  the  Act  and, 
consistent  with  prior  reviews  of  this 
order,  we  have  calculated  a  single  rate 
applicable  to  both  of  these  companies. 
See  Extruded  Rubber  Thread  From 
Malaysia;  Final  Results  of 
Countervailing  Duty  Admhustrative 
Review  (61  FR  55272;  October  25, 1996) 
(Malaysian  Rubber  Thread  1994 
Review).  For  further  information,  see 
Memorandiun  to  file  from  Judy  Komfeld 
Regarding  Status  as  Affiliated  Parties 
dated  March  28,  1997,  on  file  in  the 
public  file  of  the  Central  Records  Unit. 
Room  6-099  of  the  Department  of 
Commerce. 

Analjrsis  of  Programs 

Based  upon  the  responses  to  our 
questionnaire,  and  written  comments 
from  the  interested  parties  we  determine 
the  following: 

/.  Progmms  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Export  Credit  Refinancing  (ECR) 
Program.  In  the  preliminary  results,  we 
found  that  both  pre-  and  post-shipment 


loans  under  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  have  not  led  us  to 
change  omi  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  pre-shipment  and  post- 
shipment  loans  remain  imchanged  from 
the  preliminary  results  and  are  as 
follows: 


Pre-Shipment  Loans 

Manuiacturer/exportor 

Rate 
(peroenl) 

Heveafil/Filmax  

Rubberflex ... 

Filati  „ 

0.15 
0.30 
000 

Rut>M 

003 

Post-Shipme>4T  Loans 


Manufacturer/exporter 

Rate 
(percent) 

Heveafil/Filmax  

Rubberflex    .    

Fitati  

Rubll...„ 

0.00 
0.00 
0.15 
0.00 

2.  Pioneer  status.  In  the  preliminary 
results,  we  found  that  this  program 
conferred  countervailable  subsidies  on 
the  subject  merchandise.  Our  review  of 
the  record  and  our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  have  led  us 
to  modify  our  findings  from  the 
preliminary  results  for  this  program  for 
Rubberflex  {See  Department's  Position 
on  Comment  7).  Accordingly,  the  net 
subsidies  for  this  program  have  changed 
and  are  as  follows: 


Manuiacturer/exportsr 

Rale 
(percent) 

Heveafil/Filmax  „ 

Rubberflex 

Rutm _"Z"."!""."!1.". 

0.74 
0.00 
0.00 
0.00 

3.  Industrial  building  allowance.  In 
the  preliminary  results,  we  found  that 
this  program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  the  preliminary  results 
and  are  as  follows: 
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Manufacturer/exporter 

Rate 
(percent) 

Heveafil/Filmax  ..". 

Rubbertlex 

1 
0.00 

Rati  .„ ,.„    . _.    .. 

RubN 

0.00 

*  Lass  than  0.005%. 

4.  Double  deduction  for  export 
promotion  expenses.  In  the  preliminary 
results,  we  found  that  this  program 
conferred  countervailable  subsidies  on 
the  subject  merchandise.  We  did  not 
receive  any  comments  on  this  program 
from  the  interested  parties,  and  our 
review  of  the  record  has  not  led  us  to 
change  our  findings  from  the 
preliminary  resvdts.  Accordingly,  tha 
net  subsidies  for  this  program  remain 
unchanged  from  the  pralimiiwiy  results 
as  are  as  follows: 


Manutacturer/exporter 

Rate 
(percent) 

HeweaWRtaMx  „ 

Rubberitax „._„....„.__.._... 

RMi  .„        

Rub»             ..     _ 

0.01 
0.00 
OJOO 
0.00 

n.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results,  vre 
examined  the  following  programs  and 
determined  that  the  producers  and/or 
exporters  of  the  subject  merchandise  did 
not  apply  for  or  receive  benefits  luider 
these  programs  during  the  period  of 
review: 

»  Investment  Tax  Allowance, 

•  Abatement  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales, 

•  Abatement  of  Five  Percent  of 
Taxable  Income  Due  to  Location  in  a 
Promoted  Industrial  Area, 

•  Abatement  of  Taxable  Income  of 
Five  Percent  of  Adjusted  Income  of 
Companies  due  to  Capital  Participation 
and  Employment  Policy  Adherence, 

•  Double  Deduction  of  Export  Credit 
Insurance  Payment,  and 

•  Preferential  Financing  for 
Bumiputras. 

We  did  not  received  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  findings  from 
the  preliminary  results. 

Analysis  of  Comments 

Comment  1 :  The  Department  had  no 
authority  to  issue  a  CVD  order. 
Respondents  allege  that  the  E)epartment 
initiated  the  original  investigation 
pursuant  to  Section  303(a)(2)  of  the  Act, 
and,  therefore,  the  Department  can 
impose  countervailing  duties  under  this 
section  only  if  there  is  an  injury 
determination  by  the  International 


Trade  Commission  (ITC).  (The  ITC 
discontinued  its  injury  determination 
under  Section  303(a)(2)  because  the 
duty-free  status  of  rubber  thread  from 
Malaysia  was  terminated).  Respondents 
contend  that  without  an  injury 
determination,  the  Department  had  no 
authority  to  issue  a  countervailing  duty 
order  and  to  require  the  payment  of  cash 
deposits.  Respondents  further  mAJntain 
that  the  Department  cannot  simply 
transfer  the  jurisdiction  for  an 
investigation  from  Section  303(a)(2)  to 
Section  303(a)(1)  without  issuing  a 
public  notice  that  it  intends  to  proceed 
with  the  investigation  imder  a  different 
statutory  provision.  See  Certain  Textile 
Mill  Products  and  Apparel  from  Turkey 
(50  FR  9817;  March  12, 1987);  Certain 
Textile  Mill  Products  and  Apparel  from 
the  Philippines  (50  FR  1195;  March  26^ 
1985)  and  Certain  Textile  Mill  Products 
and  Apparel  from  Indonesia  (50  FR 
9861;  March  12, 1985).  Further,  because 
there  was  no  initiation  notice^t  a 
preliminary  determination  under 
Section  303(a)(1),  a  final  determination 
luider  that  section  was  not  appropriate. 
If  the  Department  wanted  to  proceed 
with  the  investigation,  it  was  required  to 
reinitiate  imder  the  appropriate 
provision. 

In  addition,  respondents  argue  that 
the  Department's  untimeliness  theory  in 
previous  reviews  is  misplaced.  They 
state  that  the  Department  has  the  {xjwer 
to  modify  its  judgments  or  correct  its 
errors  and  thatC^rcuzuca  Regiomontana 
V.  United  States,  64  F.3d  1579  (Fed.  Cir. 
1995)  [Ceramica  1995)  confirmed  the 
right  to  challenge  the  continuing 
v^idity  of  an  order  during  a  review 
proceeding.  Respondents  also  cite  to 
Gilmore  Steel  Corp.  v.  United  States, 
585  F.  Supp.  670,  674  (OT  1984) 
[Gilmore),  to  support  their  "timeliness" 
argument  regarding  the  Department's 
authority  to  correct  errors,  such  as 
"jvirisdictional  defects.^' 

Department's  Position:  As  the 
Department  pointed  out  in  the  previous 
views,  respondents'  challenge  to  the 
Department's  authority  to  issue  the 
order  is  imtimely.  Challenges  to  the 
issuance  of  an  order  must  be  filed 
within  30  days  of  the  date  the  order  is 
published.  See  19  U.S.C.  Sec. 
1516a(a)(2).  The  cotmtervailing  duty 
order  on  extruded  rubber  thread  from 
Malaysia  was  published  on  August  25, 
1992.  Respondents  voluntarily 
withdrew  a  timely-filed  complaint 
challenging  the  order  on  these  same 
grounds.  Respondents'  attempt  to  revive 
that  challenge  in  this  proceeding  is 
untimely. 

Contrary  to  respondents'  assertions, 
there  was  not  requirement  that  the 
Department  reinitiate  its  investigation  as 


a  result  of  the  decision  by  the  United 
States  to  terminate  the  duty-fi«e  status 
of  Malaysian  rubber  thread.  Indeed, 
respondents'  interpretation  coiild  create 
an  impermissible  gap  in  statutory 
coverage,  which  Congress  did  not 
intend.  See  Techsnabexport.  Ltd.  v. 
United  States,  802  F.  Supp.  469,  472 
(Crr  1992).  Nor  do  the  administrative 
cases  railed  upon  by  respondents  . 
support  their  position.  In  those  cases, 
the  Department  published  notice  that 
authority  to  continue  the  particular 
investigations  was  transferred  from 
section  303  of  the  Tariff  Act  of  1930  to 
title  Vn  of  the  Act 

In  the  course  of  administrative 
reviews  conducted  under  this  order, 
respondents  have  misconstrued  judicial 
prrcedent  regarding  the  correction  of 
"jurisdictional  defects."  Gilmore 
involved  a  challenge  to  the  termination 
of  a  pending  investigation  based  upon 
information  obtained  in  the  course  of 
that  investigation.  In  particular,  the 
petitioner  contended  that  the 
Department  lacked  the  authority  to 
rescind  the  investigation  based  upon 
insufficient  industry  support  for  the 
petition  after  the  20-day  initiation 
period  had  elapsed.  585  F.Supp.  at  673. 
In  upholding  the  Department's 
determination,  the  court  recognized  that 
administrative  officers  have  the 
authority  to  correct  errors,  such  as 
"jurisdictional  deflects,"  at  any  time 
during  the  proceeding.  Id.  At  674-75. 
The  court  did  not  state  or  imply  that  the 
Department  may  reverse  a  decision  to 
issue  an  antidumping  duty  order  in  the 
context  of  an  adniinistrative  revrew 
under  section  751  of  the  Act.  Indeed, 
the  case  did  not  even  involve  an 
administrative  review.  The  cotut  simply 
held  that  the  administering  authority 
may,  in  the  context  of  the  original 
investigation,  rescind  an  ongoing 
proceeding  after  the  expiration  of  the 
20-day  initiation  period.  In.  short, 
Gilmore  says  nothing  to  excnse 
respondents'  feilure  to  timely  challenge 
the  issuance  of  the  order  in  this  case. 

Similarly,  we  disagree  with 
respondents'  reliance  on  Ceramica 
1995.  Ceramica  1995  challenged  the 
continued  imposition  of  countervailing 
duties  following  Mexico's  change  in 
status  to  a  "country  under  the 
Agreement"  which  entitled  it  to  an 
injury  test.  Unlike  respondents  in  the 
instant  review,  Ceramica  1995  did  not 
challenge  the  validity  of  the  original 
countervailing  duty  order,  nor  did  the 
Federal  Circuit  determine  that  the 
issuance  of  the  order  was  invalid. 
Consequentiy,  Ceramica  1995  is  an 
inappropriate  basis  to  exciise 
respondents'  failure  to  timely  challenge 
the  issuance  of  the  order. 
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Comment  2:  Country-wide  subsidy 
rate.  Respondents  argue  that  the 
Department  improperly  assigned 
company-specific  rates  without  first 
determining  whether  the  overall 
country-wide  subsidy  rate  was  above  de 
minimis.  They  contend  that  the 
Department  acted  contrary  to  its 
established  practice  of  applying  its  two- 
part  test  in  measuring  levels  of 
subsidization.  According  to 
respondents,  the  Department  should 
first  calculate  the  net  subsidy  on  a 
country-wide  basis  to  determine 
whether  the  country-wide  rate  was 
above  de  minimis,  in  accordance  with 
Ceramica  Regiomontana,  Sj\.  v.  United 
States,  853  Supp.  431,439  (Ct.  Inti. 
Trade  1994)  [Ceramica  1994).  U  the 
country-wide  benefit  is  de  minimis,  the 
overall  subsidy  level  would  be  zero. 
Only  if  the  country-wide  rate  was  above 
de  minimis  would  the  Department 
proceed  to  the  second  step  of  its  test  to 
determine  if  individual  rates  would 
apply.  Respondents  cite  Certain  Iron 
Metal  Castings  from  India,  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (61  FR  25623; 
May  22, 1996);  Carbon  Steel  Butt-Weld 
Pipe  Fitting  from  Thailand;  Final 
Results  of  Countervailing 
Administrative  Review  (61  FR  4959; 
Feb.  9, 1996);  Extruded  Rubber  Thread 
from  Malaysia,  Final  Results  of 
Countervailing  Duty  Administrative 
Review  [60  FR  51982.  51983;  October  4. 
1995).  in  which  the  Department  applied 
its  two-step  test. 

According  to  respondents,  as  a 
precondition  to  imposing  countervailing 
duties,  the  statute  requires  subsidization 
to  occur  with  respect  to  imports  of  the 
subject  merchandise  on  an  overall  or 
aggregated  basis.  In  addition, 
respondents  contend  that  the  URAA 
altered  the  assessment  provision  but  not 
the  requirement  to  determine  whether 
subsidies  were  being  provided  on  a 
country-wide  basis. 

Department's  Position:  There  is  no 
legal  basis  to  support  respondent's 
argument.  Pursuant  to  the  URAA.  there 
is  no  longer  a  preference  for  calculating 
a  single  country-side  subsidy  rate  in 
countervailing  duty  proceedings.  The 
URAA  replaced  the  former  practice  of 
calculating  subsidies  on  a  country-wide 
basis  in  fevor  of  individual  rates  for 
investigated  or  reviewed  companies. 
The  procedures  for  countervailing  duty 
cases  are  now  essentially  the  same  as 
those  in  antidumping  case,  except  as 
provided  for  in  section  777A(a)(2)(B)  of 
the  Act.  Section  777A{e)  requires  the 
calculation  of  an  individual 
countervailable  subsidy  rate  for  each 
known  producer/exporter  of  the  subject 
merchandise,  except  where  it  is  not 


practicable  to  determine  individual 
coimtervailable  subsidy  rates  because  of 
the  larger  nimiber  of  exporters  or 
producers  involved  in  the  investigation 
or  review.  This  exception  was 
inapplicable  in  this  review  as  there  were 
only  five  producers/exporters  for  which 
a  review  was  requested. 

As  a  result,  the  judicial  and 
administrative  precedents  relied  upon 
by  respondents  are  inappropriate  as 
they  refer  to  the  requirements  as  they 
existed  prior  to  effective  date  of  the 
URAA.  All  of  the  reviews  cited  by 
respondents  were  requested  and 
initiated  prior  to  January  1, 1995,  the 
effective  date  of  the  URAA.  More 
pertinent  citations  would  be  to  reviews 
conducted  under  the  URAA.  See,  e.g.. 
Certain  Iron-Metal  Castings  From  India; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (1994  Castings 
Review)  (62  FR  32297;  June  13.  1997), 
since  that  review  was  initiated  pursuant 
to  requests  for  administrative  reviews 
filed  after  January  1. 1995. 

Conunent  3:  Financial  contribution. 
Respondents  argue  that  the  Department 
cannot  countervail  benefits  imder  the 
ECR  loan  program  or  the  Pioneer 
Industries  program  because  neither 
involves  a  financial  contribution  by  the 
Govenunent  of  Malaysia  (COM).  The 
WTO  Subsidies  Agreement  defined  the 
term  "subsidy"  as  one  involving  a 
"financial  contribution."  therefore 
adding  a  new  requirement  to  the  pre- 
existing notion  of  a  subsidy. 
Accordingly,  a  program  cannot  be  a 
countervailable  subsidy  unless  it 
involves  a  "financial  contribution."  In 
the  case  of  the  ECR  loans,  they  argue 
that  there  carmot  be  any  financial 
contribution  because  the  funds  that  the 
COM  lends  to  exporters  generate  a 
profit.  In  the  case  of  the  Pioneer 
Industries  program,  they  argue  that 
because  the  only  company  claiming  the 
tax  exemption  would  have  paid  the 
same  amount  of  taxes  without  the 
exemption,  the  COM  did  not  forgo  or 
fail  to  collect  any  revenues  as  a  result 
of  the  program.  Respondents  believe 
that  the  Department's  prelinunary 
determination  overlooks  this  new 
requirement. 

Department's  Position:  We  disagree 
with  respondents  that  the  Department 
overlooked  the  requirement  of  a 
financial  contribution.  Under  section 
771(5)(D)  (i)  and  (ii)  of  the  Act.  a 
financial  contribution  is  defined  as  "the 
direct  transfer  of  funds,  such  as  grants, 
loans,  and  equity  infusions,  or  the 
potential  direct  transfer  of  funds  or 
liabilities,  such  as  loan  guarantees,"  or 
"foregoing  or  not  collecting  revenue  that 
is  otherwise  due,  such  as  granting  tax 
credits  or  deductions  from  taxable 


income."  The  ECR  Loan  and  Pioneer 
Industries  tax  programs  clearly  fell 
within  these  definitions.  We  also  note 
that  imder  Article  1.1(a)(1)  (i)  and  (u)  of 
the  Subsidies  Agreement,  a  financial 
contribution  is  defined  as  "where 
government  practice  involves  a  direct 
transfer  of  funds  [e.g.,  grants,  loans,  and 
eqiuty  infusions),  potential  direct 
transfers  of  funds  of  liabilities  [e.g.,  loan 
guarantees)"  or  "govenunent  revenue 
that  is  otherwise  due,  is  foregone  or  not 
collected  [e.g.,  fiscal  incentives  such  as 
tax  credits)." 

Respondents  mistakenly  focus  on  the 
"financial  contribution"  concept  in 
terms  of  the  cost  to  the  Malaysian 
government.  As  explained  in  the 
previous  reviews,  the  Department  has  a 
longstanding  practice  of  valuing  the 
benefit  to  the  recipient  rather  than  the 
cost  to  the  govenunent  for  the  purpose 
of  calculating  countervailing  duty  rates. 
This  practice  is  now  reflected  in  section 
771(5)(E)  of  the  Act.  which  states  that 
the  subsidy  benefit  "shall  normally  be 
treated  as  conferred  where  there  is  a 
benefit  to  the  recipient."  In  addition. 
Article  14  of  the  Subsidies  Agreement 
defines  the  method  for  calculating  the 
amount  of  a  subsidy  in  terms  of  the 
benefit  to  the  recipient. 

In  the  case  of  ECR  loans,  the  funds 
that  the  GOM  lends  to  the  exporters  are 
lent  on  a  short-term  basis  at  an  interest 
rate  below  the  amount  the  exporters 
would  have  paid  on  a  comparable 
commercial  loan.  In  the  case  of  the 
Pioneer  Industries  program,  a  company 
that  has  received  pioneer  status  is 
allowed  not  to  pay  taxes  otherwise  due 
to  the  government  (Also,  see 
Department's  Position  on  Comment  7.) 
Therefore,  under  both  programs, 
financial  contributions  are  provided  to 
the  recipients  (the  respondents)  and  the 
Department  properly  treated  those 
benefits  as  countervailable  subsidies. 

Comment  4:  Short-term  loan 
benchmark.  Respondents  contend  that 
the  benefit  from  the  ECR  program  was 
overstated  because  the  Department's 
benchmark  for  the  ECR  pre-shipment 
loans  incorrectiy  excluded  Baoiker's 
Acceptances  ("BA's")  from  the 
calculated  benchmark  interest  rate  and 
incorrectiy  included  rates  on  overdrafts 
in  calculating  the  benchmark. 

Department's  Position:  We  disagree 
with  respondents.  While  the  BA  rates 
are  an  acceptable  benchmark  for  post- 
shipment  loans,  pre-shipment  financing 
used  by  the  respondents  is  based  on  a 
line  of  credit,  much  like  a  general  short- 
term  loan  in  the  Malaysian  market.  As 
such,  we  used  the  average  of  the 
commercial  bank  lending  rates  charged 
to  each  company  during  the  POR  for 
revolving  lines  of  credit  and  overdrafts 
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as  the  benchmark.  ECR  post-shipment 
loans  and  BAs  are  short-term  borrowing 
instruments  used  to  finance  specified 
export  shipments,  unlike  ECR  pre- 
shipment  loans  that  provide  a  more 
general  line  of  credit 

Comment  5:  Pre-shipment  ECR  loans 
do  not  benefit  U.S.  exports. 
Respondents  argue  that  the  Department 
overstated  the  net  subsidy  for  the  review 
period  and  for  duty  deposit  purposes 
because  in  calculating  eligibility  for  the 
pre-shipment  export  financing,  the 
Department  failed  to  take  account  of  the 
exclusion  by  Heveafil  and  Filmax  of 
U.S.  exports  in  obtaining  export 
financing.  In  addition,  respondents 
claim  that  the  two  companies  did  not 
use  funds  from  exports  to  the  United 
States  to  repay  any  of  the  pre-shipment 
loans.  They  claim  that  in  a  similar 
situation,  the  Department  concluded 
that  exports  to  the  United  States  did  not 
receive  benefits  from  short-term 
financing.  See  Suspension  of 
Countervmling  Duty  Investigation: 
Certain  Forged  Steel  Crankshafts  from 
Brazil  (52  FR  28177,  28179;  July  28, 
1987)  [Crankshafts  from  Brazil). 
Although  in  the  first  administrative 
review,  the  Department  rejected  this 
method  of  eliminating  the  effect  of  a 
subsidy,  respondents  maintain  that 
Heveafil  and  Filmax  received  no  benefit 
with  regard  to  U.S.  shipments. 
Respondents  further  assert  that  the 
Department  found  a  subsidy  in  this 
case,  in  part,  because  there  was  no  strict 
segregation  of  U.S.  exports  and  the 
materials  used  in  their  manufacture 
from  materials  and  exports  to  other 
markets  financed  with  ECR  loans. 
However,  according  to  the  respondents, 
the  Department  was  presented  with 
exactly  the  same  issue  in  Crankshafts 
from  Brazil  and  in  that  case  the 
Department  did  not  require  that  the 
exporters  segregate  raw  materials 
purchased  with  export  financing. 

Department's  Position:  The  GOM 
provides  ECR  financing  based  on  export 
performance.  The  explicit  purpose  of 
this  program  is  to  promote  the  export  of 
manufactured  and  approved  agricultural 
products.  Two  types  of  ECR  financing 
are  available:  pre-shipment  and  post- 
shipment  financing.  There  is  no 
evidence  that  the  GOM  limits  these  ECR 
loans  to  increase  exports  only  to 
markets  other  than  the  United  States, 
nor  is  there  evidence  of  a  provision  that 
prevents  exporters  from  receiving  ECR 
loans  for  exports  to  the  United  States. 

Ehiring  the  review  period,  both 
Heveafil  and  Filmax  applied  for  and 
used  pre-shipment  financing  based  on 
certificates  of  performance  (CP).  Pre- 
shipment  financing  based  on  CPs  is  a 
line  of  credit  based  on  previous  exports 


and,  when  received,  cannot  be  tied  to 
specific  sales  in  specific  markets.  Where 
a  benefit  is  not  tied  to  a  particular 
product  or  market,  it  is  the  Department's 
practice  to  allocate  the  t)enefit  to  all 
products  exported  by  a  firm  where  the 
benefit  is  received  pursuant  to  an  export 
program.  See  e.g.,  1994  Castings  Review. 
Because  pre-shipment  loans  were  not 
shipment-specific,  we  included  all  loans 
in  calculating  the  subsidy  rate. 

By  excluding  exports  to  the  United 
States  from  their  appUcation  for  ECR 
pre-shipment  export  financing,  the 
companies  merely  reduced  the  amount 
of  financing  they  received.  Reducing  the 
pool  of  funds  available  for  total  export 
financing  does  not  eliminate  financing 
to  any  particular  product.  Tying  occurs 
in  the  provision  of  the  subsidy,  usually 
through  government  mandate 
requirements  or  in  certain  limited 
situations  where  the  application  for  the 
subsidy  can  be  isolated  to  specific 
shipments,  e.g.,  post-shipment  loans 
provided  on  a  shipment-by-shipment 
basis  where  the  company  can 
demonstrate  through  source 
documentation  that  it  did  not  apply  for 
or  receive  loans  on  shipments  to  the 
United  States.  See  e.g.,  1994  Castings 
Review.  Hence,  the  companies  did  not 
eliminate  ECR  pre-shipment  financing 
for  U.S.  exports. 

We  disagree  with  respondents  that,  in 
similar  circumstances,  the  Department 
has  concluded  that  the  exclusion  of  U.S. 
exports  from  applications  in  the  manner 
described  by  respondents  eliminates 
any  countervailable  subsidy  that  would 
otherwise  be  present.  As  stated  in  the 
last  review  of  this  order.  Extruded 
Rubber  Thread  From  Malaysia:  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (61  FR  55272; 
October  25, 1996).  respondents'  reliance 
on  the  Crankshafts  from  Brazil 
suspension  agreement  is  misplaced. 
Suspension  agreements  are  unusual, 
negotiated  arrangements  in  which 
parties  to  a  proceeding  agree  to 
renounce  countervailable  subsidies.  As 
such,  unlike  final  determinations,  they 
do  not  serve  as  administrative 
precedent.  Moreover,  the  Crankshafts 
from  Brazil  suspension  agreement  is 
consistent  with  our  allocation  practice. 

Comment  6:  Pioneer  Program  is 
neither  specific  nor  contingent  upon 
export  performance.  Respondents  aigue 
that  the  Department  previously  found 
the  Pioneer  Status  Program  not 
countervailable  because  it  was  foimd  to 
be  not  specific.  See  Carbon  Steel  Wire 
Rod  from  Malaysia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  56  FR  14927  (April  12, 1991) 
( Wire  Rod).  Respondents  assert  that  it  is 
not  countervailable  because  tax  benefits 


under  this  program  are  not  limited  to 
any  sector  or  region  of  the  Malaysian 
economy,  nor  is  the  program  exclusively 
available  to  exporting  companies.  They 
contend  that  the  Department  confirmed, 
in  the  first  administrative  review,  both 
the  de  jure  and  de  facto  availability  of 
this  program  to  the  entire  Malaysian 
economy,  and  that  the  pioneer  status  tax 
benefits  are  not  targeted  to  specific 
industries  or  companies  in  a 
discriminatory  manner.  Further,  the 
Department  verified  in  the  original 
investigation  that  the  internal  guidelines 
used  to  grant  pioneers  statiis  are 
characterized  by  neutral  criteria 
unrelated  to  exports,  location  or  any 
other  factors  that  could  require  a 
determination  that  the  program  is 
countervailable. 

Respondents  further  argue  that  the 
Department  verified  in  the  first 
administrative  review  that  the  GOM 
does  not  require  export  commitments, 
or  view  them  as  preponderant,  in 
evaluating  applications;  that  export 
potential  is  merely  one  of  12  factors 
considered  in  granting  status;  and  that 
a  product  will  not  be  accepted  based  on 
export  potential  alone.  Further, 
respondents  argue  that  the  Department 
verified  in  the  first  administrative 
review  that  the  GOM  commonly 
approves  companies  that  do  not  make 
export  commitments,  as  well  as  some 
that  do  make  them. 

Therefore,  export  performance  is  not 
viewed  as  a  preponderant  factor,  but  as 
one  of  many  neutral  criteria. 

Department's  Position:  We  addressed 
this  identical  argument  in  the  previous 
review  of  this  order.  In  Wire  Fbad,  we 
concluded  that  benefits  were  not  used 
by  a  specific  industry  or  group  of 
industries  and  that  no  industry  or  group 
of  industries  used  the  program 
disproportionately;  accordingly,  we 
found  the  program  not  to  be 
countervailable.  That  determination, 
however,  did  not  specifically  address 
situations  where  companies  had  a 
specific  export  condition  attached  to 
their  pioneer  status  approval.  In  the 
Wire  Rod  investigation,  although 
petitioners  raised  the  issue  of  an  export 
requirement  with  respect  to  pioneer 
status,  the  export  requirement  was  not 
at  issue  with  the  companies  investigated 
in  Wire  Rod. 

In  this  case,  recipients  of  the  tax 
benefits  conferred  by  Pioneer  Status  can 
be  divided  into  two  categories: 
industries  and  activities  that  will  find 
market  opportunities  in  Malaysia  and 
elsewhere,  and  those  that  face  a 
saturated  domestic  market.  At 
verification  of  the  first  administrative 
review,  we  established  that  an  export 
requirement  may  sometimes  be  applied 
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to  certain  industries  after  it  is 
determined  that  the  domestic  market 
will  no  longer  support  additional 
producers.  The  extruded  rubber  thread 
industry  is  among  these  industries. 

The  combination  of  the  necessary 
export  orientation  of  the  industry  due  to 
lack  of  domestic  market  opportunities 
and  the  explicit  export  condition 
attached  to  pioneer  status  approval  in 
the  rubber  thread  industry  leads  us  to 
conclude  that  the  Pioneer  Status 
program  constitutes  an  export  subsidy 
to  the  rubber  thread  industry.  Whether 
or  not  the  commitment  was  voluntary, 
as  respondents  suggest,  the  company 
has  obligated  itself  to  export  a  very  large 
portion  of  its  production,  and  that 
commitment  was  a  condition  for 
approval  of  benefits.  Thus,  the 
Etepartment  upholds  its  decision  to 
countervail  this  program  as  an  export 
subsidy. 

Comment  7:  Overstatement  of  Pioneer 
Program.  Respondents  argue  that  the 
Department  overstated  the  benefit  from 
the  Pioneer  program  because  it  failed  to 
deduct  the  normal  capital  allowances 
that  would  have  been  allowed  if  the 
program  had  not  been  used.  Further, 
they  claim,  the  Department  incorrectly 
allocated  pioneer  status  tax  benefits 
over  only  export  sales  even  though 
pioneer  status  tax  benefits  are  also 
applicable  to  profits  on  domestic  sales. 
According  to  the  respondents,  this  is 
inconsistent  with  the  Department's 
practice  to  allocate  benefits  over  total 
sales  to  which  they  are  "tied." 

Respondents  also  argue  that  the 
Department  countervailed  Rubberflex's 
pioneer  benefit  in  the  1993  review,  and 
must  avoid  countervailing  the  same 
benefit  in  the  1995  review. 

Department's  Position:  The 
Department  disagrees  with  the 
respondents'  allegation  that  it  overstated 
the  benefit  from  the  Pioneer  Program 
because  of  capital  allowances.  When  a 
company  receives  pioneer  status,  it  is 
allowed  to  accimaulate  the  normal 
capital  allowances  for  use  in  future 
years.  Heveafil/Filmax  did  not  pay 
income  taxes  during  the  period  of 
review  because  of  its  pioneer  status. 
Therefore,  the  income  tax  exemption 
under  the  Pioneer  Program  has 
conferred  a  benefit  upon  the  company 
because  it  used  its  pioneer  statiis  to 
offset  income.  Because  Heveafil/Filmax 
is  also  able  to  accumulate  capital 
allowances  which  can  be  used  to  o&et 
taxable  income  in  the  future,  after  its 
pioneer  status  expires,  there  is  ao  basis 
for  adjusting  the  benefit  from  the 
income  tax  exemption  for  these 
allowances.  Moreover,  export  sales 
should  form  the  denominator  because 
receipt  of  pioneer  status  tax  benefits  is 


contingent  upon  exportation. 
Accordingly,  we  have  not  overstated  the 
benefit  from  the  Pioneer  Program.  See 
e.g.,  Final  Affirmative  Countervailing 
Duty  Determination:  Certain 
Afficultural  Tillage  Tools  From  Brazil 
(50  FR  34525;  August  26, 1985)  and 
1994  Castings  Review. 

We  agree  with  the  respondents'  claim 
that  there  is  no  countervailable  subsidy 
to  Rubberflex  under  the  Pioneer 
Program  in  the  instant  review.  In  the 
1993  review,  the  Department  used  the 
estimated  tax  return  submitted  by 
Rubberflex  to  calculate  the 
countervailing  duty  rate  for  the  Pioneer 
Program.  For  the  1995  preliminary 
review,  the  year  in  which  Rubberflex  for 
this  program.  Because  we  have 
previously  coimtervailed  the  benefit 
bom  that  tax  return  in  our  1993 
administrative  review  of  this  order,  we 
have  not  countervailed  it  again  in  this 
review.  Therefore,  the  new  ad  valorem 
rate  for  Rubberflex  for  this  program  is 
0.00%  [See  Section  1(A)(2)  above). 

Final  Results  of  Review 

In  accordance  with  19  CFR 
§  355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1995  through  December  31. 
1995,  we  determine  the  net  subsidy  for 
the  following  companies  to  be: 


Manufacturer/exporter 

Rate 
(percent) 

Heveafil/Filmax  . 

Rut)beft»ex 

Filati  „ 

Rijt)fil .: 

0.90 
0.30 
0.15 
0.03 

The  Department  will  instruct  Customs 
to  collect  cash  deposits  of  estimated 
countervailing  duties  in  the  percentages 
detailed  above  of  the  f.o.b.  invoice  price 
on  all  shipments  from  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review.  As  provided  for 
in  19  C.F.R.  §  355.7.  any  rate  less  than 
0.5  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 
Accordingly,  for  those  producers/ 
exporters,  no  cash  deposits  will  be 
required. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covned  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding. 


conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  [See  Extruded 
Rubber  Thread  From  Malaysia:  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  60  FR  51982 
(October  4, 1995).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1, 1995  through 
December  31, 1995,  the  assessment  rates 
that  will  be  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  efiect 
at  the  time  of  entry. 

This  countervailing  duty  order  was 
determined  to  be  sub)ect  to  section  753 
of  the  Act  (as  amended  by  the  Uruguay 
Round  Agreements  Act  of  1994)^ 
Countervailing  Duty  Order:  Opportunity 
to  Request  a  Section  753  Injury 
Investigation,  60  FR  27,963  (May  26, 
1995).  amended  60  FR  32,942  (Jime  26, 
1995).  In  accordance  with  section 
753(a),  domestic  interested  parties  have 
requested  an  injury  investigation  with 
respect  to  this  order  with  the 
International  Trade  Commission  (ITC). 
Pursuant  to  section  753(aK4), 
liquidation  of  entries  of  subject 
merchandise  made  on  or  after  January  1, 
1995,  the  date  Malaysia  joined  the 
World  Trade  Organization,  is  suspended 
until  the  ITC  issues  a  final  injury 
determination.  We  will  not  issue 
assessment  instructions  for  any  entries 
made  after  January  1, 1995;  however,  as 
discussed  alx)ve,  we  will  instruct 
Customs  to  collect  cash  deposits  in 
accordance  with  the  final  results  of  this 
administrative  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  §  355.34(d).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(aMl)). 

Dated:  September  10, 1997. 
Jeffivy  P.  Bialos,  i 

Acting  Assistant  Secretaryfor  Import 
Administration. 
[FR  Doc.  97-24«45  Filed  9-17-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

[Dodwt  No.  970903224-7224-01;  LO. 
0e2297A] 

mN064a-AK40 

National  Oceanic  and  Atmoepheric 
Administration 

Administrative  Procedures  Applicable 
to  the  Management  of  ilighiy  Migratory 


AGENCY:  Natiooal  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  procedural  goidelines. 

SUMMAfir.  NMFS  proposes  to  revise  the 
administrative  procedures  it  follows  to 
prepare  and  issue  highly  migratory 
species  (HMS)  fishery  management 
plans  (FMPs)  and  FMP  amendments 
(FMP  amendments)  and  implementing 
regulations  for  the  Atlantic  Ocean,  Gulf 
of  Mexico,  and  Caribbean  Sea  in 
response  to  recent  amendments  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  proposed 
revised  procedures  include 
opportunities  for  involvement  by  the 
public,  the  Department  of  State  (DOS), 
the  U.S.  Coast  Guard  (USCG).  the 
Fishery  Management  Councils  (FMCs), 
the  International  Committee  for  the 
Conservation  of  Atlantic  Tunas  (KXIAT) 
Advisory  Committee  (lAC),  the  ICCAT 
Commissioners,  and  advisory  panels 
(APs)  appointed  under  the  MSFCMA 
and  the  Atlantic  Tunas  Convention  Act 
(ATCA). 

DATES:  Comments  are  invited  and  must 
be  received  on  or  before  October  15, 
1997. 


:  (^estions  or  comments 
regarding  the  proposed  revised  HMS 
procedures  may  be  mailed  or  faxed  to 
Rebecca  Lent.  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries.  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD  20910 
(£bx:  301-713-1917).  Copies  of  this 
notice  are  also  available  at  this  address. 
RNt  FURTHER  IWFOnHATION  COHTACT:  liz 
Lauck  or  Jill  Stevenson,  Highly 
Migratory  Species  Management 
Division,  Office  of  Sustainable 
Fisheries.  NMFS.  Telephone:  (301)  713- 
2347. 

SUPPLEMBfTARY  MFORMATION:    s 
L  Introduction 

A.  Background 

On  November  28, 1990,  the  President 
signed  into  law  the  Fishery 
Conservation  Amendments  of  1990 


(Pub.  L.  101-027),  which  amended  the 
Magnuson-Slevens  Act.  Pub.  L.  101-627 
gave  the  Secretary  of  Commerce 
(Secretary)  the  authority  to  manage 
tuna,  as  of  January  1, 1992,  in  the 
exclusive  economic  zone  (EEZ>  in  the 
Atlantic  Ocean.  Gulf  of  Mexico,  and 
Caribbean  Sea  under  authority  of  the 
Magnuson-Stevens  Act  (16  U.S.C.  181 1^ 
Pub.  L.  101-627  also  transferred  from 
the  Councils  to  the  Secretary,  effective 
November  28,  1990,  the  management 
authority  for  the  other  highly  migratory 
species  in  the  Adantic  Ocean,  Gulf  of 
Mexico,  and  Caribbean  Sea  (16  U.S.C 
1854(f)(3)).  In  1996.  the  Magnuson- 
Stevens  Act  was  furth^  amended  to 
require  APs  of  balanced  representation 
to  be  created  to  assist  in  the 
development  of  FMPs  and  FMP 
amendments  for  Atlantic  HMS. 

Under  the  proposed  revised 
procedures,  the  DOS.  USCG,  FMCs,  lAC. 
and  ICCAT  Commissioners  (Consulting 
Parties)  would  be  consulted  during  the 
development  of  FMPs.  They  would  be 
sent  draft  FMP  documents,  including 
the  draft  FMP  or  amendment,  proposed 
rule,  and  draft  EIS.  The  LAC  and  FMCs 
would  participate  in  the  HMS  APs  and. 
as  such,  would  be  consulted  during 
several  phases  of  the  HMS  process. 

B.  Purpose  and  Scope 

The  Magnuson-Stevens  Act.  at  16 
U.S.C  1854(f)(3),  requires  that  the 
Secretary  undertake  the  following  three 
ma)or  categories  of  actions  regarding  the 
conservation  and  management  of  HMS: 

1.  Identification  of  research  and 
information  priorities,  including 
observer  reqiurements  and  necessary 
data  collection  and  analysis; 

2.  Preparation  and  amendment  of 
FMPs;  and 

3.  diligent  pursuit,  through 
international  managemrat  entities  (such 
as  ICCAT).  of  international  fishery 
management  measures. 

This  dociunent  proposes  the  process 
that  NMFS  would  follow  in  undertaking 
the  second  category  of  actions — 
preparing,  issuing,  and  implementing 
through  final  regulations  HMS  FMPs 
and  amendments.  NMFS  emphasizes 
that  this  process  is  not  intended  to 
address  the  other  two  categories  of  • 
actions  except  in  general  terms  where 
they  afCsct  the  development  and 
implementation  of  fishery  management 
measures  for  HMS.  The  process 
proposed  herein  is  designed  to  address 
the  statutory  planning  and  rulemaking 
requirements  of  both  the  Magnuson- 
Stevens  Act  and  the  ATCA  regarding 
management  of  Atlantic  HMS.  The 
process  for  preparing  and  amending 
FMPs  for  HMS  described  in  this 
document  incorporates  ATCA 


requirements  so  that  they  are  met 
whenever  the  United  States  acts  to 
implement  ICCAT  recommendations 
through  the  FMP  and  its  implementing 
regulations. 

C.  Highiy  Migratory  Species 

The  Magnuson-Stevens  Act,  at  16 
U.S.C.  1802(14),  defines  the  term 
"highly  migratory  species"  as  tuna 
species,  marlin  {Tetrapturus  app.  and 
Makaira  spp.),  oceanic  sharks,  sailfisfaes 
{Istiophorus  spp.),  and  swordfish 
[Xiphias  gladius).  Further,  the 
Magnuson-Stevens  Act.  at  16  U.S.C. 
1802(27),  defines  the  tann  "tuna 
species"  as  albacore  tuna  [Thunnus 
alalunga],  bigeye  tuna  {Thunnus 
obesus),  bluefin  tiina  [Thunnus 
thyiwus),  skipjack  t\ma  (Katsuwonus 
pekunis),  and  yellowfin  tuna  (Thunntu 
albacares). 

D.  Preparation  and  Amendment  of 
FMPs 

As  delegated  by  the  Secretary,  the 
Assistant  Administrator  for  Fineries. 
NOAA  (Assistant  Administrator)  would 
issue  FMPs  or  FMP  amendments  for 
HMS  in  the  Atlantic  Ocean,  Gulf  of 
Mexico,  and  Caribbean  Sea.  The 
Magnuson-Stevens  Act  directs  the 
Secretary  to  undertake  the  following 
actions  in  preparing  and  amending 
FMPs  for  HMS: 

1.  Conduct  public  hanringn  at 
appropriate  times  and  places; 

2.  Establish  an  AP  balanced  i&its 
composition  to  iairiy  represent  the 
commercial  fishing  involved  for  each 
FMP  to  be  prepared  or  amended; 

3.  Consult  with  and  consider  the 
comments  and  views  of  affected 
Councils,  the  ICCAT  Commissioners, 
the  lAC.  and  the  AP; 

4.  Evaluate  the  probable  efEscts  of 
conservation  and  management  measures 
on  afiiacted  fishery  participants,  and 
minimize,  to  the  extent  practicable,  any 
disadvantage  to  U.S.  fishermen  in 
relation  to  foreign  competitors;  and 

5.  Review,  on  a  continuing  basis  (and 
promptly  whenever  a  recommendation 
perta^iing  to  fishing  for  HMS  has  been 
made  imder  a  relevant  intematiaaal 
fishery  agreement),  and  revise  as 
appropriate,  the  conservation  and 
management  measures  contained  in  the 
FMP. 

6.  Pursue  comparable  international 
fishery  management  measures  with 
respect  to  HMS. 

The  relationship  between  the 
Magnuson-Stevens  Act  and  ATCA  is  not 
clearly  addressed  in  either  law.  This 
document  proposes  a  planning  and 
rulemaking  process  for  managing  HMS 
species  that  NMFS  believes  to  be 
consistent  with  both  the  Magnuson- 
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Stevens  Act  and  ATCA.  Whenever 

practicable.  NMFS  will  issue  one 
regulation  under  the  authority  of  both 
statutes.  NMFS  does  not  intend  that  this 
process,  primarily  administrative  in 
character,  will  resolve  conflicts  and 
ambiguities  between  the  Magnuson- 
Stevens  Act  and  ATCA. 

n.  Process  Cor  the  Ibtanagement  of  HMS 

This  document  proposes  the 
establishment  of  a  general  process  for 
the  preparation  and  implementation  of: 
(1)  FMPs;  (2)  FMP  amendments;  and  (3) 
international  management  measures  for 
HMS  as  required  by  the  Magnuson- 
Stevens  Act,  16  U.S.C.  1801  et  seq.,  and 
the  ATCA,  16  U.S.C.  971  et  seq.  This 
process  would  be  followed  by  NMFS  in 
order  to  fulfill  the  Secretary's 
responsibilities  for  managing  HMS 
imder  these  statutes. 

Under  the  provisions  of  the 
Magnuson-Stevens  Act  and  ATCA, 
several  possible  regulatory  scenarios 
exist  for  HMS  management,  including: 
(1)  An  FMP  that  includes  no 
international  fishery  managemmit 
measiires  (e.g. .  those  species  for  which 
ICCAT  has  made  no  recommendations 
to  date,  such  as  oceanic  sharlu);  (2)  an 
FMP  that  includes  international  fishery 
management  measures  authorized  by 
and  consistent  with  both  Magnuson- 
Stevens  Act  and  ATCA  requirements; 
and  (3)  international  fishery 
management  measiires.  bamd  upon 
ICCAT  recommendations,  implemented 
undm  ATCA  but  not  yet  included 
within  an  FMP  (e.g.,  Atlantic  tuna 
regulations  promulgated  under  ATCA 
before  preparation  of  and  inclusion  in 
an  FMP).  The  proposed  HMS 
management  process  addresses 
primarily  the  first  two  of  these 
alternatives.  The  process  for 
promulgating  Atlantic  tuna  regulations 
under  ATCA  does  not  require  as  many 
steps  at  as  much  time  as  is  required  for 
preparation  of  an  FMP  or  FMP 
amendment  under  the  Magnuson- 
Stevens  Act;  however,  it  is  NMFS" 
intent  to  prepare  an  FMP  (or  FMPs)  for 
Atlantic  tunas.  The  rulemaking  process 
for  implementation  of  ICCAT 
recommendations  that  would  be 
implemented  by  regulations  in  the 
absence  of  an  FMP  is  discussed  in  this 
notice  in  abbreviated  form.  This 
particular  rulemaking  process  would  be 
used  to  implement  ICCAT 
recommendations  for  an  interim  period 
until  FMPs  are  prepared  for  all  lOAS 
designated  by  the  Magnuson-Stevens 
Act,  or  until  .apy  existing  HMS  FMPs  are 
amended  to  incorporate  ICCAT 
recommendations. 


HMS  Management  Process — Outline 

1.  Phase  1 — Planning  and  Scoping 

a.  Publish  Notice-of-intent  to  prepare 
FMP  or  FMP  amendment  and 
(Environmental  Impact 
Statement(ElS)/Environmental 
Assessment  (EA) 

b.  Draft  issues/options  statement 

c.  Hold  AP  meeting 

d.  Hold  scoping  meetings  with  the 
public 

2.  Phase  2— Preparation  and  Review  of 

Draft  Documents 

a.  Prepare  draft  FMP  amendment.  EIS, 
proposed  rule 

b.  International  management 
recommendations 

c.  Solicit  commei^  from  Consulting 
Parties 

d.  Hold  AP  meeting 

3.  Phase  3 — ^Preparation  of  Proposed 

FMP  or  Amendment  and  Proposed 
Regulations  and  Public  Review 

a.  Notice  of  availability  to  the  public 
and  proposed  regiJations  published 

b.  Public  hearings 

c.  Hold  AP  meeting  to  consider 
comments 

4.  Phase  4 — ^Preparation  of  Final 

Documents  and  Finpl  Regulations 
Prepare  final  rule,  FMP 
amendment,  and  Final  EIS  (FEIS) 

5.  Phase  5 — ^Approval  and 

Implementation 

a.  Publish  final  rule 

b.  Distribute  FEIS  and  FMP 
amendment 

6.  Phase  6 — Continuing  and 

Contingency  Fishery  Management 

a.  Hold  AP  meetings  as  needed 

b.  Framework  management  measiues 
or  FMP  amendments 

c.  Take  emergency  actions,  if 
necessary,  for  contingency  fishny 
management 

Information  Distribution/ 
Recordkeeping/Comments 

The  NMFS  Office  of  Sustainable 
Fisheries  would  notify  fishery  interests 
and  FMCs  of  forthcoming  management 
actions  regarding  HMS.  A  "facsimile 
transmission  list"  oi  affected  FMCs. 
ICCAT  ConmiiBsioners  and  Advisory 
Coomuttee  members.  AP  members. 
Federal  and  stafe  agencies,  various 
fishery  interests,  and  requesting 
members  of  the  public  presently  is 
maintained  by  that  Office  to  send 
advance  notices  of  forthcoming  actions 
(to  add  your  name  to  the  "FAX 
NETWORK",  call  301-713-2347).  The 
list  would  be  maintained  imder  the 
proposed  procediues.  Also,  notices  of 
forthcoming  hearings,  meetings,  public 
review  and  comment  periods,  and 
regulatory  actions  would  be  mailed  to 
all  who  request  this  service.  Copies  ol 


important  draft,  revised,  and  final 
documents  (e.g..  FMPs  and 
amendments)  would  be  mailed  to  thoae 
requesting  such  documents.  Up-to-date 
quota  monitoring  and  fishery  regulation 
information  is  presently  and  would 
continue  to  be  available  on  a  telephone 
information  hotline  (301-713-1279, 
508-281-9305).  This  information  as  it 
relates  to  tunas  can  presently  be 
accessed  and  would  continue  to  be 
accessible  through  the  Atlantic  tunas 
automated  telephone  permitting  system 
(1-888-USA-TUNA)  and  on  the  Internet 
(http://www.usatuna.com). 

Comments  received  by  NMFS  during 
all  phases  of  the  HMS  proceaa  would  be 
considered  to  determine  the  need  far 
initiation  of  rulemaking  or  changes  in 
the  FMP,  FMP  amendment,  or 
supporting  dociunents.  NMFS  would 
maintain  a  record  of  all  public  meetings 
during  all  phases  of  FMP  or  FMP 
amendment  development  The  record 
would  summarize  the  discussions 
between  NMFS  representatives  and 
constituents  (including  the  AP)  and 
would  be  included  in  NMFS' 
administrative  record  supporting  the 
development  and  implementation  of  the 
subject  FMP  or  amendment 

Consistent  with  the  Administiativa 
Procedure  Act  (APA).  5  U.S.C  553, 
public  comments  received  on  piopoeed 
r^ulations  (Phase  3)  would  be 
summarized  and  addressed  in  the 
preamble  to  the  final  regulations  (Phase 
5)  to  implement  the  FMP  or 
amendment  New  public  comments 
regarding  the  draft  final  (supplemental) 
environmental  impact  statement 
(F(S)EIS)  (i.e.,  comments  regarding  new 
or  different  issues  not  previously 
expressed  during  die  Phase  3  public 
comment  period  on  the  draft 
(supplemental)  environmental  impact 
statement  (D(S)EIS)  would  be 
summarized  and  addressed  in  the 
F(S)EIS  (Phase  4)  and  filed  for  in  the 
final  public  review  under  the  National 
Environmental  Policy  Act  (NEPA) 
(Phase  5).  Council  on  Environmental 
Quality  (CEQ)  regulations  require  that 
an  agency  preparing  a  FEIS  or  final 
supplemental  EIS  (FSEIS)  must  Aaaass 
and  consider  public  comments,  both 
individually  and  collectively,  reoeivBd 
on  the  D(S)EIS;  respond  to  such 
comments  by  one  of  several  means;  and 
provide  a  summary  of  the  comments 
and  responses  in  the  F(S)EIS.  In  this 
case,  these  comments  would  include 
those  received  on  the  D(S)EIS  in  Phase 
2  and  on  the  draft  F(S)QS  in  Phase  4. 

1.  Phase  1 — Planning  and  Scoping 

The  objectives  of  Phase  1  would  be  to: 
(1)  Determine  the  nature  and  scope  of 
the  resource  and  management  issues  for 


48992  Federal  Register  /  Vol.  62,  No.  181  /  Thursday.  September  18,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  181  /  Thursday.  September  18,  1997  /  Notices  48993 


the  subject  fishery  that  need  to  be 
addressed  and  identify  alternative 
management  approaches  for  their 
resolution:  (2)  provide  the  AP  and  the 
general  public  an  opportiuiity  to 
communicate  views  and  concerns  early 
in  the  rulemaking  process;  (3)  develop 
a  clear  and  concise  written  siunmary, 
for  the  species  under  consideration,  of 
the  major  fishery  management  issues 
and  options  for  addressing  them  (this 
document  is  referred  to  as  the  "issues/ 
options  statement");  and  (4)  fulfill  the 
"scoping"  action  requirements  for 
environmental  analyses  prepared  under 
NEPA  (refer  to  section  1501.7  of  40  CFR 
parts  1500-1508,  the  CEQ  regulations 
for  implementing  NEPA,  and  to  NOAA 
Administrative  Order  216-6,  NOAA's 
guidance  for  compliance  with  NEPA). 

a.  Notice-of-intent  to  prepare  FMP  or 
FMP  Amendment  and  EIS.  NMFS  would 
publish  in  the  Federal  Register  a  notice- 
of-intent  (notice)  regarding  FMPs  and 
amendments.  The  notice  would  serve  to 
notify  the  public  of  any  scheduled 
public  scoping  meetings  and  would 
contain:  (1)  A  statement  of  NMFS'  intent 
to  prepare  and  implement  an  FMP-or 
amendment,  promulgate  new  or  amend 
existing  reguiations,  and  prepare,  if 
applicable,  an  EIS  or  supplemental  EIS 
(SEIS);  (2)  appropriate  information 
concerning  the  availability  of  any 
relevant  issues/options  statement  (see 
section  b  below);  (3)  a  preliminary 
schedule  of  events;  (4)  date(s),  time(s) 
and  place(s)  of  the  scheduled  scoping 
meeting(s);  and  (5)  a  statement  of 
whether  or  not  the  FMP  or  amendment 
would  include  any  measuires  intended 
to  implement  fishery  management 
recommendations  of  ICCAT  (or  any 
other  international  fishery  management 
body).  If  necessary,  the  above 
information  may  be  divided  and 
published  by  more  than  one  notice. 

If  NMFS  is  preparing  an  EIS  or  SEIS 
in  support  of  the  FMP  or  amendment, 
NMFS  would  include  within  the  notice- 
of-intent,  to  be  published  before 
beginning  the  scoping  process,  those 
items  required  under  the  CEQ 
regulations  (40  CFR  parts  1500-1508). 
These  items  include  the  following:  (1)  A 
description  of  the  proposed  action  and 
possible  alternatives;  (2)  the  agency^s 
proposed  scoping  process,  including 
scoping  meeting  information,  if 
applicable;  and  (3)  the  name  and 
address  of  an  agency  contact  who  can 
answer  questions  regarding  the 
proposed  action  and  the  (S)EIS. 

b.  Draft  Issues/options  statement. 
NMFS  would  prepare  a  succinct  draft 
statement  of  fishery  issues,  various 
options  for  addressing  them,  and 
potential  management  objectives;  the 
"issues/options  statement"  If  ICCAT 


has  recommended  management 
measures  for  the  fishery  under 
consideradon,  the  draft  issues/options 
statement  would  outline  the  Secretary's 
preliminary  recommendations  as  to  the 
appropriate  U.S.  actions  to  implement 
any  ICCAT  recommendations.  The  draft 
issues/options  statement  would  be 
available  to  the  public  upon  request, 
would  be  sununarized  in  the  notice,  if 
appropriate,  would  be  distributed  to 
members  of  the  relevant  APs,  and  would 
be  made  available  at  any  ^public  scoping 
meetings. 

c.  Ar  meeting.  NMFS  would  consult 
during  Phase  1  with  the  relevant  AP  and 
other  affected  Federal  agencies  (e.g. , 
U.S.G.C.  or  the  U.S|,Customs  Service). 
Consultadon  with  ihe  AP  would  take 
place  in  an  AP  meeting,  called  by  NMFS 
and  open  to  the  public.  This  meeting 
would  focus  on  concepts,  issues,  and 
management  options.  Documents  would 
be  provided  to  the  AP  in  a  timely 
manner  and  would  generally  include 
the  draft  issues/options  statement.  After 
reviewing  comments  from  the  AP, 
NMFS  would  revise  documents  as 
necessary  prior  to  their  preparation  for 
public  review  and  comment.  The  views 
and  comments  of  the  AP  would  be  part 
of  the  permanent  official  administrative 
record  supporting  the  development  and 
implementation  of  the  subject  HMS 
FMP  or  FMP  amendment. 

d.  Scoping  meetings.  At  least  one 
scoping  meeting  would  be  held  during 
Phase  1.  The  objectives  of  the  scoping 
meeting(s)  would  be  to:  (1)  Allow  NMFS 
representatives  to  meet  directly  with  the 
fishery  interests;  (2)  review  the  draft 
issues/option  statement  in  a  public 
forum  so  that  each  fishery  interest  is 
aware  of  NMFS'  views,  as  well  as  those 
of  other  interests;  (3)  provide  all  fishery 
interests  an  equal  and  early  opportunity 
to  present  their  views;  and  (4)  encourage 
discussion  of  any  mutual  concerns 
relevant  to  the  management  of  the 
fishery. 

Scoping  meetings  would  be  initiated 
by  NMFS,  would  be  open  to  the  public, 
and  would  be  announced  and  scheduled 
at  times  and  places  considered 
convenient  for  fishery  interests.  The 
date,  location,  and  time  of  each  scoping 
meeting  would  be  announced  to  the 
public  by  timely  Federal  Register  notice 
and  directiy  by  NMF^  over  its  FAX 
NETWORK. 

2.  Phase  2 — Preparation  of  Draft 
Documents;  Initial  Review  by 
Consulting  Parties 

Draft  FMPs  or  amendments  would 
contain  all  provisions  required  by  16 
U.S.C.  1853  and  1854  and  would 
comply  with  all  other  Magpuson- 
Stevens  Act  requirements. 


The  following  objectives  of  Phase  2 
have  been  identified:  (1)  To  review  and 
consider  comments  submitted  by  the  AP 
and  the  public  at  the  scoping  meetings, 
and  to  prepare  and  distribute  a  revised 
issues/options  statement;  and  (2)  to 
prepare  all  draft  docujnents  required  for 
regulatory  actions  to  implement  or 
amend  an  HMS  FMP  under  the 
Magnuson-Stevens  Act  and  other 
applicable  law; 

a.  Prepare  draft  documents.  The  draft 
documents  that  would  be  prepared  in 
Phase  2  could  include  the  following  and 
would  be  circulated  to  all  Consulting 
Parties.  An  AP  meeting  would  be  held 
during  this  phase  to  assess  comments 
from  the  Consulting  Parties  find 
recommend  revisions  of  the  following 
draft  documents: 

1.  Draft  FMP  or  FMP  amendment:  The 
draft  FMP  or  FMP  amendment  and 
supporting  analyses  would  examine 
fully  all  appropriate  fishery  issues, 
propose  alternative  management 
measures  to  address  the  identified 
fishery  issues  or  problems,  assess  the 
environmental,  economic,  and  social 
impacts  of  each  alternative  measure, 
and  could  identify  the  preferred 
measures.  Finally,  the  FMP  or 
amendment  would  idmtify  research  and 
information  priorities,  including 
observer  requirements  and  necessary 
data  collection  and  analysis,  for 
managing  the  fishery  of  concern. 

2.  Draft  proposed  regulations:  Only 
draft  proposed  regulations  would  be 
prepared  in  Phase  2  as  opposed  to 
formal  proposed  regulations  consisting 
of  both  preamble  and  regulatory  text, 
which  would  be  prepared  and 
published  in  Phase  3. 

3.  Draft  NEPA  documents  (EA,  Draft 
EIS  (DEIS),  or  DSEIS;  Draft  Regulatory 
Impact  Review  (DRIR);  and  Initial 
Regulatory  Flexibility  Analysis  (IRFA)  if 
applicable; 

4.  Draft  statement  assessing  nature 
and  effectiveness  of  management 
measures  for  implementing  the  ICCAT 
recommendations; 

5.  Draft  SF-83I  and  supporting 
statement  for  approval  of  information- 
collection  requirements  under  the 
Paperwork  Reduction  Act. 

6.  Draft  section  7  consultation  under 
the  Endangered  Species  Act; 

7.  Initial  consistency  determination 
under  the  Coastal  Zone  Management 
Act;  and 

8.  Other  documents  as  may  be 
required. 


3.  Phase  3 — Preparation  of  Revised 
Documents  and  Proposed  Regulations; 
Public  Review  and  Comment  Period  of 
the  Proposed  FMP/ Amendment  and 
Proposed  Rule 

The  followiBg  objectives  have  been 
identified  for  Phase  3:  (1)  Consider  and 
evaluate  all  comments  received  during 
the  public  review  and  comment  periods 
of  Phase  2;  (2)  make  necessary  changes 
in  preparing  "revised"  documents;  (3) 
prepare  proposed  regulations  for 
implementing  the  FNff  or  amendment 
that  accurately  reflect  the  contents  of 
the  revised  FMP  or  amendment  and 
other  revised  documents  and  that  meet 
all  regulatory  requirements  necessary 
for  publication  in  the  Federal  Megistei, 
(4)  provide  a  formal  period  for  public 
review  and  comment  on  the  FMP  or 
amendment  and  the  proposed 
implementing  regulations,  as  published 
in  the  Federid  Register  and  (5)  hold  an 
AP  meeting  to  discuss  previously 
submitted  public  comments. 

Notice  of  availability  to  the  public 
and  proposed  regulations  published. 
NMFS  would  puUish  in  the  Federal 
Register  for  public  review  and 
comment:  (1)  The  notice  of  availabifity 
of  the  revised  FMP  or  amendment  and 
other  revised  supporting  documents  for 
public  review  and  comment;  (2) 
proposed  regulations  to  implement  the 
FMP  or  amendment;  and  (3)  notice  of 
any  schedided  public  hearings,  if 
additional  hearings  are  held. 

The  Phase  3  period  for  public 
comment  for  the  FMP  or  amendment, 
proposed  regiilations,  and  revised 
supporting  documents  would  be  60 
days.  The  comment  period  on  proposed 
regulations  that  are  minor  revisions  to 
existing  regulations  could  be  less  than 
60  days.  If  significant  changes  are  made 
in  the  revised  FMP  or  amendment  over 
the  draft  documents,  or  if  significant 
new  issues  are  addressed,  additional 
public  hearings  could  be  held. 

AP  meetings.  The  relevant  AP  would 
meet  just  prior  to  the  close  of  the  public 
comment  period.  The  purpose  of  this 
meeting  would  be  to  consider  comments 
received  during  the  comment  period 
and  to  make  recommendations  to  NMFS 
in  preparation  for  final  rulemaking. 

A  notice  of  scheduled  public  hearings 
would  be  published  in  advance  in  the 
Federal  Register.  Public  hearings  wotdd 
be  held  on  the  draft  FMP  or  FMP 
amendment,  draft  supporting 
docimients,  draft  NEPA  documents 
(D(S)EIS  or  EA),  and  proposed 
regulations.  Hearings  would  be 
conducted  at  appropriate  times  and  in 
appropriate  locations  in  the 
geographical  areas  concerned  so  as  to 
allow  all  interested  persons  to  be  heard. 


A  NMFS  official  would  preside  over 
these  hearings  and  receive  the  public 
testimony  that  would  be  recorded  and 
become  part  of  the  administrative 
record. 

Comment  periods  for  each  document 
are  summarized  in  the  following  table: 

Draft  FMP/Amend  ....    60-90  days. 

EA 45-60  days. 

D(S)E1S 45-60  days. 

Proposed  Regulations    60  days,  imless 

minor  revisions. 

As  a  matter  of  standard  agency 
practice,  NMFS  would  not  respond  to  or 
address  public  comments  received 
during  Phase  2  on  an  individual  basis 
unless  such  comments  are  on  the 
D(S)EIS,  in  which  case  the  F(S)EIS  will 
respond  to  any  comments.  All 
comments  received  in  Phase  2  would  be 
considered  cwefully  and  evaluated  by 
NMFS  during  Phase  3  in  preparing  the 
revised  FMP  or  FMP  amendment, 
revised  supporting  docimients,  the  draft 
F(S)EI5,  and  proposed  implementing 
regulations. 

The  review  period  for  a  D(S)EIS 
would  be  initiated  by  a  formal  filing  of 
the  D(S)EIS  with  the  U.S. 
Environmental  Protection  Agency 
(EPA),  which  would  also  publish  a 
Federal  Register  notice  of  the 
availabilify  of  the  D(S}EIS  for  public 
review  and  comment 

NMFS  would  prepare  these  revised 
documents  based  upon  review  and 
evaluation  of  comments  from 
Consulting  Parties  and  the  AP  received 
during  Phase  2.  The  revised  documents 
would  contain  NMFS'  preferred 
proposed  management  measures  and  the 
requisite  analyses  of  expected 
biological,  economic,  and  social 
impacts.  Revised  documents  would  be 
subject  to  all  appropriate  agency  and 
Federal  standards  for  approval  and 
implementation  of  final  FMPs  and  FMP 
amendments. 

4.  Phase  4 — ^Preparation  of  Final 
Dociunents  and  Final  Regulations 

The  objectives  of  Phase  4  would  be  to: 
(1)  Consider  and  evaluate  all  comments 
received  during  Phase  3,  including 
those  of  the  AP;  (2)  determine  what  final 
changes  are  necessary  in  all  final 
documents;  (3)  prepare  the  final 
documents;  and  (4)  complete  all  final 
agency  requirements  of  documentation 
and  regidatory  procedure  supporting  the 
Phase  5  actions. 

If  a  D(S)EIS  was  prepared  and 
subjected  to  public  review  and  comment 
in  Phase  3,  a  draft  F(S)EIS  would  be 
prepared  in  Phase  4.  This  draft  F(S)EIS 
should  meet  all  legal  requirements  for 
an  F(S)EIS  even  though  it  woidd  not  be 
filed  with  EPA  and  subjected  to  the  final 


NEPA  review  (cooling-off  period)  \mtil 
Phases. 

Documents  To  Be  Prepared  and 
Document  Contents. 

(1)  The  final  FMP  or  amendment  all 
final  supporting  documents; 

(2)  The  final  F(S)EIS  or  EA;  and 

(3)  The  final  implementing 
regulations  in  appropriate  form  for 
approval,  issuance,  and 
implementation.  The  documents  to  be 
prepared  in  final  form  during  Phase  4 
would  include  all  those  listed  as  revised 
(or  draft  in  the  case  of  the  F(S)EIS] 
under  Phase  3. 

Based  on  the  public  comments 
received  during  Phase  3,  NMFS  could 
make  changes  in  the  FMP  or  FMP 
amendment  management  measures  and 
corresponding  analyses  of 
environmental,  economic,  and  social 
impacts.  NMFS  would  not  commvmicate 
with  fishery  interests  or  members  of  the 
public  on  the  rulemaking  during  Phase 

4,  excei^  to  provide  FMP  or  amendment 
status  information.  Furthermore,  NMFS 
would  not  make  public  its  decisions 
regarding  the  contents  of  a  final  FMP  or 
FMP  amendment  final  supporting 
documents,  and  final  implementing 
regulations  until  the  Assistant 
Administrator  has  approved  and  issued 
the  FMP  or  amendment  publicly  (see 
Phase  5)  and  filed  the  implementing 
final  regulations  with  the  Office  of  the 
Federal  Register. 

NMFS  may  hold  consultations  in 
Phase  4  under  special  circiunstances, 
particularly  if  lOCAT  recommendations 
are  to  be  implemented  through  the  FMP 
or  amendment  and  the  public  comments 
received  during  Phase  3  have  raised 
new,  significant  or  problematic  issues. 

5.  Phase  5 — Approval  and 
Implementation 

The  following  objectives  have  been 
identified  for  Phase  5:  (1)  File  the 
F(S)EIS  with  EPA  and  complete  the 
final  NEPA  public  review  period  prior 
to  final  agency  action  to  approve  and 
implement  the  FMP  or  amendment;  (2) 
approve  and  issue  the  final  FMP  or 
amendment;  and  (3)  implement  the  FMP 
by  final  regulations. 

Approval  procedures  and  timing.  Any 
F(S)EIS  prepared  for  a  final  FMP  or 
amendment  would  be  filed  with  EPA 
prior  to  the  Assistant  Administrator's 
final  approval  and  issuance  of  such 
FMP  or  amendment.  As  required  by  the 
CEQ  regulations  implementing  NEPA. 
no  final  agency  decision  (here  the 
issuance  of  an  FMP,  amendment,  or  a 
final  rule  where  no  FMP  is  involved) 
would  be  made  until  the  later  of  either 
90  days  after  pubUcation  of  the  notice 
of  availabilify  of  the  D(S)EIS  or  30  days 
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after  publication  of  the  notice  of 
availability  of  the  F(S)EIS. 

Approval  of  the  final  FMP  or  - 
amendment  and  implementing  final 
regulations  by  the  Assistant 
Administrator,  as  well  as  clearance  of 
the  final  regulations  by  the  Department 
of  Commerce  and  the  Office  of 
Management  and  Budget  for 
promulgation  and  publication  in  the 
Federal  Register,  woiiid  follow  standard 
NOAA  and  Departmental  procedures. 
The  Magnuson-Stevens  Act  requires  that 
the  final  regulations  must  be 
promulgated  within  30  days  of  the  end 
of  the  comment  period  on  the  proposed 
regulations. 

6.  Phase  6 — Continuing  and 
Contingency  Fishery  Management 

Once  an  FMP  for  a  HMS  has  been 
approved  and  implemented  by  final 
regulations,  there  would  be  a  continuing 
need  for  monitoring  the  fishery  and  the 
effectiveness  of  the  FMP  and 
undertaking  necessary  FMP 
adfustments.  Such  adjustments  would 
respond  to  changing  fishery  or  resource 
conditions  and,  for  certain  fisheries, 
resfKind  to  international  management 
actions  and  recommendations.  These 
actions  collectively  comprise  the 
"continuing  fishery  management 
phase."  The  AP  would  be  convened 
whenever  necessary  to  address 
continuing  fishery  management  issues 
and  to  consider  necessary  actions. 

It  is  anticipated  that  many  of  these 
FMP  changes  would  be  made  through 
framework  regulatory  adjustment 
measures  incorporated  in  each  FMP; 
accordingly,  it  should  not  be  necessary 
to  repeat  the  full  FMP  amendment 
process  outlined  in  this  notice  each  time 
a  change  in  the  regulations  is  required. 
As  examples,  annual  changes  in  quotas 
based  upon  the  latest  stock  assessment 
or  the  latest  ICCAT  recommendations 
and  in-saason  regulatory  adjustments 
could  be  made  through  framework 
measures  (see  discussioa  below). 

Management  adjustments  would  be 
based  upon  the  latest  and  best  available 
scientific  information  concerning  the 
stock  and  fishery.  Under  50  CFR 
600.315,  NMFS  has  the  responsibility  to 
assure  that  an  annual  Stock  Assessment 
and  Fishery  Evaluation  (SAFE)  report  is 
prepared,  reviewed  annually,  and 
changed  as  necessary  for  each  FMP.  The 
SAFE  report  would  simimarize  the  most 
recent  biological  conditions  of  the 
managed  species,  as  well  as  the  social 
and  economic  conditions  of  the 
recreational  and  commercial  fishing 
sectors  and  fish  processing  industries. 
The  SAFE  report  would  also  provide  a 
basis  for  determining  annual  harvest 
levels,  documenting  significant  trends 


or  changes  in  the  resource  and  fishery 
over  Ume,  assessing  the  effectiveness  of 
the  management  program,  identifying 
required  management  adjustments,  and 
identifying  fishery  data  needs, 
(a)  Framework  management 
measures.  To  the  extent  possible, 
NMFS/NOAA  intends  to  include  within 
each  HMS  FMP  framework  regulatory 
adjustment  procedures  that  facilitate 
making  annual  and  in-season  changes  in 
management  measure  under  conditions 
requiring  "real  time"  regulatory 
responses  to  fishery  circumstances.  If 
ICCAT  reconmiends  new  fishery 
management  measures  or  changes  in 
existing  measures  for  a  fishery  managed 
under  an  implemented  FMP.  NMFS 
would  consider  such  recommendations 
and,  if  consistent  with  the  requirements 
of  both  the  Magnuson-Stevens  Act  and 
ATCA,  incorporate  them  in  the  FMP 
and  implementing  regulations.  It  is 
anticipated  that  the  i^ulatory 
framework  mechanism  in  each  FMP 
would  provide  the  authority  for  most 
such  periodic  changes  in  management 
measures.  The  framework  procedures 
would  allow  adjustments  to  the 
management  measures  within  the  scope 
and  criteria  established  by  the  FMP  and 
in  a  more  expeditious  maimer  than 
through  the  full  FMP  amendment 
process.  Framework  measures  would  be 
particularly  useful  where  annual  ICCAT 
recommendations  for  a  fishery  must  be 
implemented  within  a  short  time 
period. 

It  is  anticipated  that  an  FMP  with 
framework  measures  may  initially  take 
longer  to  prepare  since  it  must:  (1) 
Anticipate  and  describe  situations 
expected  to  occur;  (2)  establish  criteria, 
procedures,  and  limits  for  regulatory 
actions;  (3)  allow  for  public  conmient  on 
the  range  of  potential  actions,  if 
identifiable,  and  on  the  degree  of 
regulatory  discretion  held  by  the 
Secretary;  and  (4)  provide 
documentation  to  support  the 
framework  under  other  applicable  law. 
It  is  noted  that  framework  measures 
alone  do  not  satisfy  statutory 
reqiiirements  of  the  Magnuson-Stevens 
Act,  other  applicable  law,  and  Executive 
Orders.  These  requirements  include  full 
analyses  of  expected  environmental 
effects  of  regulatory  actions  under 
framework  provisions,  and  the 
opporttmify  for  public  review  and 
comment. 

(b)  Emergency  actions.  Pursuant  to  16 
U.S.C.  1855(c),  the  Secretary  may 
promulgate  emergency  or  interim 
regulations  to  address  an  emergency 
existing  in  any  fishery  without  regard  to 
whether  an  FMP  exists  for  the  fishery. 
The  Secretary  also  may  promulgate 
interim  measures  to  reduce  overfishing 


for  any  fishery.  Emergency  or  interim 
regulations  that  change  any  existing 
FMP  or  amendment  shall  be  treated  as 
an  amendment  to  such  FMP  or  FMP 
amendment  for  the  duration  of  the 
emergency  period.  The  Secretary  may 
implement  emergency  or  interim 
regulations  for  ¥DAS  for  up  to  180 
consecutive  days  from  the  date  of 
publication  of  the  emergency  rule  in  the 
Federal  Register  and  for  one  additional 
period  of  not  more  than  180  days, 
provided  the  public  has  had  an 
opportiuiify  to  comment  on  the 
emergency  regulations  or  interim 
measures.  Prior  to  promulgating 
emergency  or  interim  regulations  for  the 
HMS  with  which  ICCAT  is  concerned, 
the  Secretary  would  consult  with  the 
appropriate  entities. 

D.  Regulations  Implementing  ICCAT 
Recommendations  Without  an  FMP 

The  ATCA  authorizes  the  Secretary  to 
promulgate  regulations  as  may  be 
necessary  and  appropriate  to  carry  out 
ICCAT  recommendations  under  16 
U.S.C.  g71d(c)  upon  favorable  action  by 
the  Secretary  of  State  under  16  U.S.C. 
971c(a).  Section  g71d(c)  requires  the 
Secretary  to:  (l)  Publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register,  and  (2)  afford  interested 
persons  an  opportunify  to  participate  in 
the  rulemaking  process  through 
submission  of  written  data,  views,  or 
arguments  and  through  one  or  more 
public  hearings. 

In  the  event  that  the  Secretary  must 
implement  ICCAT  reconmiendations 
when  no  FMP  has  been  prepared  or 
would  not  be  prepared  in  sufficient  time 
NMFS  would  inform  the  Secretary  of 
State  regarding  the  actions  considered 
appropriate  for  the  United  States  with 
regard  to  ICCAT  recommendations 
within  5  months  of  ICCAT's  notifying 
the  United  States  of  its 
recommendations.  NMFS  would 
publish  a  proposed  rule  in  the  Federal 
Register  to  implement  ICCAT 
recommendations  and  would  provide  a 
public  review  and  comment  period, 
including  one  or  more  public  hearings. 
The  proposed  regulations  would  contain 
a  statement  of  the  considerations 
involved  in  issuing  the  regulations,  a 
statement  assessing  the  nature  and 
effectiveness  of  the  measures  for 
implementing  the  recommendations  of 
ICCAT  that  are  being  or  will  be  carried 
out  by  other  countries  whose  vessels 
fish  for  the  subject  species  in  the  ATCA. 

NMFS  would  consider  the  public 
comments  before  publishing  final 
regulations  in  the  Federal  Register  and 
would  summarize  and  respond  to  these 
comments  in  the  preamble  of  the  final 
rule.  The  final  regulations  generally 
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would  become  effective  30  days  after 
the  date  of  filing  for  public  inspection 
with  the  Office  of  the  Federal  Register, 
and  will  be  applicable  to  all  vessels  and 
individuals  subject  to  U.S.  jurisdiction 
on  the  date  prescribed  by  NMFS. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Because  this  is  a  document 
concerning  agency  procedure  or 
practice,  under  5  U.S.C.  553(b)(B)  prior 
notice  and  opportunify  for  public 
comment  is  not  required  to  be  given. 
Nevertheless,  because  NMFS  wishes  to 
establish  revised  procedures  with  the 
benefit  of  the  public's  comment,  NMFS 
is  voluntarily  giving  prior  notice  nnH  an 
opportunify  for  public  comm«it 

Because  prior  notice  and  opportunify 
for  public  comment  is  not  required  by 
5  U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  tlie 
Regulatory  Flexibilify  Act,  5  U.S.C  601 
et  seq.,  are  inapplicable. 

These  proposed  guidelines  contain  no 
new  collection  of  information 
requirements. 

Dated:  September  12, 1997. 
David  L.  Evans, 

Deputy  Assistant  Adminiatrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-24809  Filed  »-15-97: 4:37  pm| 
MUJNO  CODE  »A9-at-P 


OEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminlatration 

[LD.082897D] 

Endangarad  Spadaa;  Parmlts 

AOENCT:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permits  1038, 1040, 

1046.  1047, 1049,  and  1050  (P628,  P631. 

P639,  P640,  P642,  and  F644). 

summary:  Notice  is  hereby  given  that 
NMFS  has  issued  permits  to  Trihey  and 
Associates  in  Concord,  CA;  the  State  of 
California,  Jackson  Demonstration  State 
Forest  in  Fort  Bragg,  CA  (JDSF);  the  U.S. 
National  Park  Service  (Point  Reyes 
National  Seashore  and  Golden  Gate 
National  Recreation  Area)  in  Fort  Mason 
and  San  Francisco,  CA  (NPS);  the  Marin 
Municipal  Water  District  in  Corte 
Madera,  CA  (MMWD);  the  Bodega 
Marine  Laboratory  in  Bodega  Bay,  CA 
(BML);  and  ENTRIX  Incorporated  in 
Walnut  Creek,  CA  that  autiiorize  takes 
of  adult  and  juvenile,  threatened. 


central  California  coast  coho  salmon 
[Oncorhynchus  kisutch)  for  the  purpose 
of  scientific  research,  subject  to  certain 
conditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  dooiments  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Protected  Species  EHvision,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707-575-6066). 
SUPPI^NBfTARY  INFORMATION:  The 
permits  were  issued  under  the  authority 
of  section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C  1531-1543) 
and  the  NMFS  regulations  governing 
ESA-listed  fish  and  wildlife  permits  (50 
CFR  parts  217-222). 

Notice  was  published  on  March  25. 
1997  (62  FR  14115)  that  an  application 
had  been  filed  by  Trihey  and  Associates 
(P628)  for  a  scientific  research  permit. 
Permit  1038  was  issued  to  Tril^  and 
Associates  on  July  29, 1997.  Permit  1038 
expires  on  June  30.  2002. 

Notice  was  published  on  April  18. 
1997  (62  FR  19104)  that  an  apphcation 
had  been  filed  by  JDSF  (P631)  for  a 
scientific  research  permit.  Permit  1040. 
was  issued  to  JDSF  on  July  29,  1997. 
Permit  1040  expires  on  June  30,  2002. 

Notice  was  published  on  April  8, 
1997  (62  FR  16789)  that  an  application 
had  been  filed  by  NPS  (P639)  for  a 
scientific  research  permit  Permit  1046 
was  issued  to  NPS  on  August  1,  1997. 
Permit  1046  expires  on  June  30,  2002. 

Notice  was  published  on  April  8. 
1997  (62  FR  16789)  that  an  application 
had  been  filed  by  MMWD  (P640)  for  a 
scientific  research  permit.  Permit  1047 
was  issued  to  MMWD  on 
August  12,  1997.  Permit  1047  expires 
on  June  30,  2002. 

Notice  was  published  on  March  26, 
1997  (62  FR  14403)  that  an  application 
had  been  filed  by  BML  (P642)  for  a 
scientific  research  permit  Permit  1049 
was  issued  to  BML  on  August  18,  1997. 
Permit  1049  expires  on  June  30,  2002. 

Notice  was  published  on  April  18, 
1997  (62  FR  19104)  that  an  application 
had  been  filed  by  ENTRIX  Incorporated 
(P644)  for  a  scientific  research  permit. 
Permit  1050  was  issued  to  ENTRIX 
Incorporated  on  August  12, 1997.  Permit 
1050  expires  on  June  30,  2002. 

Isstiance  of  the  permits,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  actions:  (1)  Were  requested/ 
proposed  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  ESA- 
listed  species  that  is  the  subject  of  the 
permits,  and  (3)  are  consistent  with  the 


purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  ESA-listed 
species  permits. 

Dated:  September  S.  1997. 

Nancy  Chn, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  97-24811  Filed  »-17-97:  8:45  am] 

BIUJNG  COK  36ie-22-f 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Administration 

p.D.  0908970] 

Endangarad  Spadaa;  Parmlls 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  two  a^ilications  for- 

scientific  research  (Mrmits  (P629,  IQI^ 

SUMMARY:  Notice  is  herri>y  given  that 
the  Salmon  Trailers  Marketing 
Association  in  Fort  Bragg.  CA  (STMA) 
and  Donald  W.  Alley  and  Associates  in 
Brookdale,  CA  (DWAA)  have  applied  in 
due  form  for  permits  that  would 
authorize  takes  of  a  threatened  species 
{or  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  either  of  these 
applications  must  be  received  on  or 
before  October  20, 1997. 
ADDRESSES:  The  applications  and 
related  doamients  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707  575-«066). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to  ' 
the  Protected  Species  Division  in  Santa 
Rosa,CA. 

SUPPI.EMENTARY  INFORMATION:  STMA 
and  DWAA  request  permits  under  the 
authorify  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

STMA  (P629)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  [Oncorhynchus  kisutch) 
associated  with  fish  population  studies 
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in  drainages  within  Mendocino  County. 
The  studies  consist  of  juvenile  coho 
salmon  distribution  and  abundance 
surveys,  spawner  surveys,  and  a  fish 
relocation  experiment.  The  purpose  of 
the  juvenile  Rsh  relocation  experiment, 
to  be  imdertaken  in  the  Ten  Mile  River, 
is  to  accelerate  the  rehabilitation  of 
currently  unpopulated  areas  upstream 
in  sax  effort  to  aid  the  ES A- listed  species 
recovery.  ESA-listed  juvenile  fish  are 
proposed  to  be  captured  (by  trap  or 
electrofishing),  anesthetized,  handled 
(identiHed  and  measured),  allowed  to 
recover  from  the  anesthetic,  and 
released.  A  portion  of  the  ESA-listed 
fish  to  be  handled  are  proposed  to  be 
relocated  frtim  Ten  Mile  River  sites  to 
upstream  areas.  ESA-listed  adult  fish 
carcasses  are  proposed  to  be  collected, 
handled  (measured  and  sampled  for 
tissues  and/or  scales),  and  returned  to 
the  water  at  the  collection  site.  ESA- 
listed  juvenile  fish  indirect  mortalities 
associated  with  the  research  are  also 
requested. 

DWAA  (1066)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  [Oncorhynchus  kisutch) 
associated  with  fish  population  studies 
in  drainages  within  Santa  Cruz  County. 
The  studies  consist  of  four  assessment 
tasks  for  which  ESA-listed  fish  are 
proposed  to  be  taken:  1)  Presence/  ' 

absence,  2)  population  estimates,  3) 
spawner  surveys,  and  4)  the  acquisition 
of  tissue/scale  samples  for  genetic 
studies.  ESA-listed  juvenile  fish  are 
proposed  to  be  observed  or  captured, 
anesthetized,  handled  (weighed, 
measured,  and  fin-clipped),  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  adult  fish  carcasses 
are  proposed  to  be  collected,  handled 
(measured  and  sampled  for  tissues  andJ 
or  scales),  and  returned  to  the  water  at 
the  collection  site.  ESA-listed  juvenile 
fish  indirect  mortalities  associated  with 
the  research  are  also  requested. 

Those  individuals  requesting  a 
hearing  on  either  of  these  requests  for  a 
permit  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summaries  an 
those  of  the  applicants  and  do  not 
necessarily  reflect  the  views  of  NMFS. 


Dated:  September  10, 1997. 
Nancy  Cha. 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

[FR  Doc.  97-24817  Filed  9-17-97:  8:45  am) 
■LLMQ  COOC  361P-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission,  Washington.  DC  20207. 

TIME  AND  DATE:  Thursday.  September  25. 

1997,  2:00  p.m. 

location:  Room  410.  East  West  Towers. 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

COMPUANCE  STATUS  REPORT:  The  staff 
will  brief  the  Commission  on  the  status 
of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOtt  ADDmONAL 
INFORMATION:  Sadye  E.  Duim.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  September  15,  1997. 
Sadye  E.  Dann, 
Secretary. 
IFR  Doc.  97-25014  Filed  9-1&-97;  2:58  pm] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.236A] 

Special  Projects  and  Demonstrations 
for  Providing  Vocational  Rehabilitation 
Services  to  Individuals  With 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1998 

Purpose  of  Program:  To  provide 
financial  assistance  to  projects  for 
expanding  or  otherwise  improving 
vocational  rehabilitation  and  other 
rehabilitation  services  for  individuals 
with  disabilities,  especially  individuals 
with  the  most  severe  disabilities,  and  for 
applying  new  types  or  patterns  of 
services  or  devices  for  individuals  with 
disabilities  (including  programs  for 
providing  individuals  with  disabilities, 
or  other  individuals  in  programs 
servicing  individuals  with  disabilities, 
with  opportunities  for  new  careers  and 
career  advancement). 

Eligible  Applicants:  State  agencies; 
other  public  agencies  and  organizations. 


including  Indian  tribes;  and  nonprofit, 
private  agencies  and  organizations. 

Deadline  for  Transmittal  of 
Applications:  December  18.  1997. 

Deadline  for  Intergovernmental 
Review:  February  18.  1998. 

Applications  Available:  September 
29. 1997. 

Available  Funds:  $6,600,000. 

Estimated  Range  of  Awards: 
$220,000-5245,000. 

Estimated  Avemge  Size  of  Awards: 
$230,000. 

Estimated  Number  of  Awards:  28-30. 

Nots:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$245,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  81.  82, 
and  85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  369. 

Priorities 

Competitive  Preference  Priority 

The  competitive  preference  priority 
concerning  Empowerment  Zones  and 
Enterprise  Communities  in  the  notice  of 
final  priorities  for  this  program, 
published  in  the  Federal  Register  on 
December  9,  1994  (59  FR  63860), 
applies  to  this  competition. 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  gives  preference  to 
applications  based  on  the  extent  to 
which  they  meet  the  following 
competitive  priority.  The  Secretary 
awards  10  bonus  points  to  an 
application  depending  on  the  extent  to 
which  the  application  meets  this 
competitive  priority.  These  bonus 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Competitive  Preference  Priority — 
Providing  Program  Services  in  an 
Empowerment  2^ne  or  Enterprise 
Community 

Under  this  program  the  Secretary 
gives  competitive  preference  to 
applications  that — 

(1)  Propose  the  provision  of 
substantial  services  in  Empowerment 
2k)nes  or  Enterprise  Communities;  and 

(2)  Propose  projects  that  contribute  to 
the  strategic  plan  of  the  Empowerment 
Zone  or  Enterprise  Community  and  that 
are  made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 
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Under  this  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
within  the  Empowerment  Zone  or 
Enterprise  Community. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Projects  To 
Enhance  Employment  Outcomes  for 
Individuals  on  Public  Assistance 

Projects  that  provide  rehabilitation 
services  to  individuals  with  disabilities 
who  are  receiving  public  assistance  to 
enhance  employment  outcomes  that  are 
consistent  with  the  individual's  unique 
strengths,  capacities,  abilities,  interests, 
priorities,  and  resources. 

Invitational  Priority  2 — Projects  To 
Increase  Client  Choice 

Projects  that  address  and  emphasize 
effective  ways  to  increase  client  choice 
in  the  vocational  rehabilitation  process 
to  enhance  employment  outcomes  that 
are  consistent  with  the  individual's 
unique  strengths,  capacities,  abilities, 
interests,  priorities,  and  resources. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  §  75.210  of 
EDGAR.  The  selection  criteria  to  be 
used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST). 
U.S.  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
3317.  Switzer  Building.  Washington, 
D.C  20202-2550.  Telephone:  (202)  205- 
8351.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
The  preferred  method  for  requesting 
applications  is  to  FAX  your  request  to 
(202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 


-  For  Information  Contact:  Susan 
Oswald  or  Alfreda  Reeves,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
3314.  Switzer  Building.  Washington. 
D.C.  20202-2650.  Telephone:  (202)  260- 
9870  or  (202) 205-9361. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Note:  The  ofRcial  application  notice  for  a 
discretionary  grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  em 
'  electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  bee,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  dociunent  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  US.C.  777a(a)(l). 

Dated:  September  12, 1997. 
Jodith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  97-24777  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Roodplain  Statement  of  Rndings  for 
Removal  Action  at  the  St  LauIs  Airport 
Site  (SLAPS).  St  lu>uis,  Missouri 

AGENCY:  Department  of  Energy  (DOE), 

Oak  Ridge  Operations. 

subject:  Floodplain  Statement  of         ^ 

Findings. 

SiAMIARY:  This  is  a  Floodplain 
Statement  of  Findings  prepared  in 
accordance  with  10  CFR  part  1022.  DOE 


proposes  to  remediate  soil  with  elevated 
levels  of  uranium-238,  radium-226.  and 
thorium-230  from  areas  in/near  the 
Coldwater  Creek  lOG-year  fioodplain  at 
SLAPS.  EMDE  prepared  a  Floodplain  and 
Wetlands  Assessment  describing  the 
efiiects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain.  The  proposed  action  would 
not  result  in  the  destruction  of  any 
floodplain  or  wetland  and  would  be 
consistent  with  Executive  Orders  11988 
and  11990,  and  the  President's  policy  of 
"no  net  loss"  of  wetlands  in  the  United 
States.  There  is  no  practicable 
alternative  to  the  proposed  action, 
which  would  conform  to  applicable 
state  and  local  floodplain  protection 
standards.  DOE  would  endeavor  to 
allow  15  days  of  public  review  after 
publication  of  the  statement  of  findings 
before  implementation  of  the  proposed 
action. 

FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION  OR  TO  COMMBfT  ON  THE 
ACTION,  CONTACT:  Mr,  Steve  McCracken. 
St.  Louis  Site  Manager,  U.S.  Department 
of  Energy,  9170  Latty  Avenue.  Berkeley, 
MO  63134.  Phone:  (314)  524-4083. 
FAX:  (314)  524-6044. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPtJUN  AND  WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversi^t.  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  D.C.  20585.  (202)  586-4600 
or  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Flobdplain  Statement  of  Findings 
prepared  in  accordance  with  10  CFR 
part  1022.  A  Notice  of  Floodplain  and 
Wetland  Involvement  was  published  in 
the  Federal  Register  on  August  27, 1997 
(62  FR  45403).  and  a  Floodplain  and 
Wetlands  Assessment  was  incorporated 
in  the  engineering  evaluation  and  cost 
analysis  (EE/CA)  prepared  for  SLAPS. 
Removal  actions  may  include:  (1)  No 
action,  or  (2)  removal  of  radioactively 
contaminated  soil  at  SLAPS  between 
McDonnell  Boulevard  and  Banshee 
Road,  behind  the  gabion  wall  which 
extends  along  that  portion  of  Coldwater 
Creek;  the  ditch  along  the  south  side  of 
McDonnell  Boulevard;  and,  the  ditch  on 
the  north  side  of  McDonnell  Boulevard, 
or  (3)  removal  of  radioactively 
contaminated  soil  at  SLAPS  between 
McDonnell  Boulevard  and  Banshee 
Road,  behind  the  gabion  wall  which 
extends  along  that  portion  of  Coldwater 
Creek  and  the  ditch  along  the  south  side 
of  McDonnell  Boulevard.  The 
contaminated  soil  contains  elevated 
levels  of  uranium-238,  radium-226.  and 
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thorium-230.  Based  on  stakeholder 
participation.  Alternative  3  was 
identified  as  the  preferred  alternative. 
This  excavation  (Alternative  3)  would 
extend  approximately  70  feet  to  the  east 
and  approximately  one  foot  below 
original  grade  (approximately  8-10  fset 
below  the  existing  land  surface).  The 
excavated  area  would  be  backfilled  with 
clean  soil  and  a  berm  would  be 
constructed  on  the  eastern  edge  of  the 
excavation  to  minimize  runoff  into  the 
excavated  area.  Sediments  in  the  ditch 
between  the  SLAPS  fence  and 
McDonnell  Boulevard  would  be 
removed  from  the  confluence  with  the 
creek  to  70  feet  east  of  the  confluence 
in  order  to  provide  a  clean  buffer  zone 
between  SLAPS  nmoff  and  the  creek. 
Drainage  on  the  northern  end  of  SLAPS 
(south  of  McDonnell  Boulevard)  would 
be  rerouted  through  an  engineered 
channel  to  prevent  mobilizing  sediment 
in  the  ditches  during  storm  events  prior 
to  discharge  into  Coldwater  Creek.  DOE 
would  temporarily  store  excavated 
material  near  the  southeast  comer  of 
SLAPS  prior  to  transport  to  an  off-site, 
licensed  waste  disposal  focility.  There  is 
no  practicable  alternative  to  the 
proposed  action.  The  proposed  action 
would  conform  to  applicable  state  and 
local  floodplain  protection  standards. 


The  following  steps  would  be  taken  to 
minimize  potential  harm  to  or  within 
the  affected  floodplain: 

1.  The  design  and  performance  of 
excavation  activities  would  incorporate 
standard  best  management  practices  in 
accordance  with  U.S.  Department  of 
Agriculture  Natural  Resource 
Conservation  Service  (formerly  the  Soil 
Conservation  Service)  methods,  or  the 
equivalent,  to  control  erosion  and 
siltation  from  excavations. 

2.  Remediation  operations  would 
confine  the  areas  of  sediment  and  soil 
disturbance  to  the  minimum  necessary 
for  successful  completion  of  the  project 

3.  Care  would  be  exercised  to  provide 
minimum  practicable  exposure  of 
sediment  and  soil  to  erosion. 

4.  All  erosion  and  sediment  barriers 
would  remain  in  place  until  the 
excavation  is  successfully  stabilized  by 
applicable  measures. 

5.  Disturbed  sediment  and  soil  in  or 
adjacent  to  the  floodplain  and 
waterways  would  be  stabilized  or 
otherwise  protected  to  prevent  off-site 
migration,  as  conditions  warrant. 

6.  Remediation  would  not  obstruct 
Coldwater  Creek  and  the  creek  would 
retain  its  original  capacity  for  storing 
floodwaters.  The  proposed  action  would 


not  impede  flow  or  increase  flooding 
along  Coldwater  Creek. 

7.  Areas  excavated  in  or  adjacent  to 
the  floodplain  not  involved  with 
drainage  ditch  modification  would  be 
restored  to  ciirrent  grade  and  the 
proposed  activities  would  not  subject 
lives  or  property  to  any  increased  risk 
of  flooding. 

8.  DOE  would  not  use  areas  within 
the  floodplain  for  temporary  or 
permanent  storage  of  excavated 
sediment  or  soil. 

9.  The  proposed  action  would 
conform  to  applicable  state  and  local 
floodplain  and  protection  standards. 

10.  The  proposed  action  would  not 
result  in  the  destruction  of  any 
floodplain  or  wetiand  and  would  be 
consistent  with  the  President's  policy  of 
"no  net  loss"  of  wetiands  in  the  United 
States  and  Executive  Orders  11988  and 
11990. 

DOE  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  the 
statement  of  findings  before 
implementation  of  the  proposed  action. 

Issued  in  Oak  Ridge,  Teoo.  on  September 
9, 1997. 

Junes  L.  Eliuuie, 

Ahemate  NEPA  Compliance  Officer. 

BIUJNQ  CODE  •460-Ot-# 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9e-1-88-001] 

Black  Martin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Term 

September  12, 1997. 

Take  notice  that  on  September  9, 
1997,  Black  Marlin  Pipeline  Company 
(Black  Marlin)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  Pint 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  October  1, 
1997: 

Substitute  Eighth  Revised  Sheet  No.  4 

Black  Marlin  states  that  the  above- 
referenced  tariff  sheet  is  being  filed 
pursuant  to  Section  18  of  the  General 
Terms  and  Conditions  of  Black  Marlin's 
tariff  to  reflect  an  increase  of  the  ACA 
charge  to  0.22t  per  MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1997.  On  August  22,  1997 
Black  Meulin  filed  a  tariff  sheet 
reflecting  an  ACA  charge  of  O.Zlt  per 
MMBtu  for  Fiscal  Year  1997. 
Subsequently,  Black  Marlin  received 
notice  that  the  FERC's  original  ACA 
billing  was  in  error  and  that  the  correct 
ACA  charge  is  0.22«  per  MMBtu  for 
Fiscal  Year  1997.  In  the  instant  filing, 
Black  Marlin  is  revising  its  ACA  charge 
to  0.22^  in  compliance  with  the 
corrected  annual  charge. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC, 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  97-24787  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-741-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  12, 1997. 

Take  notice  that  on  September  9, 
1997,  East  Tennessee  Natiu-al  Gas 
Company  filed  in  Docket  No.  CP97- 
741-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon,  by  removal,  a  measurement 
facility  serving  the  Aluminum  Company 
of  America  (Alcoa)  plant  located  in 
Bount  County,  Tennessee,  under  blanket 
certificate  issued  in  Docliet  No.  CP82- 
412-000,^  all  as  more  fully  set  forth  in 
the  request  for  authorization  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  requests  authorization  to 
abandon  the  Alcoa  West/Meter  Station 
No.  75-9137,2  including  appurtenant   - 
facilities  and  approximately  30  feet  of  6- 
inch  interconnecting  pipe  located  at  the 
end  of  the  6- inch  pipe  owned  by  Alcoa. 
The  delivery  meter  is  physically  located 
in  the  middle  of  Alcoa's  plant  yard.  The 
meter  station  provided  gas  used  for 
certain  processes  in  the  production  of 
aluminum;  and,  Alcoa  has  advised 
Applicant  that  it  has  shutdown  the 
Alcoa  West  Plant  permanently,  and  is  in 
the  process  of  removing  the  plant. 

Applicant  states  that  Alcoa  was  the 
only  customer  served  by  the  facility  and 
has  consented  to  the  abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


•  See,  20  FERC  162.413  (19^). 

'  Applicant  states  that  it  was  authorizsd  to 
construct  and  operate  the  meter  station  by  order 
under  Docket  No.  G-S89  (1948).  Applicant  states 
that  this  meter  station  has  been  inactive  since  May 
24. 1994. 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Casheii, 

Secretary. 

[FR  Doc.  97-24783  Filed  9-17-97;  8:45  am] 

BNJJNO  COOE  enr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-729-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  Of  Application 

September  12, 1997. 

Take  notice  that  on  September  8, 
1997,  pursuant  to  Section  7(c)  and 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore),  P.O.  Box 
1769,  Dover,  Delaware  19903-1769, 
filed  an  application  for  a  certificate  of 
public  convenience  and  necessity 
authorizing:  (1)  the  construction  and 
operation  of  2.3  miles  of  10-inch 
pipeline,  (2)  the  abandonment  of  2.3 
miles  of  existing  6-inch  pipeline,  (3)  the 
construction  and  operation  of  .2  miles  of 
16-inch  pipeline,  and  (4)  the 
abandonment  of  .2  miles  of  existing  10- 
inch  pipeline,  all  in  connection  with  a 
highway  realignment  project  required 
by  the  State  of  Delaware  Department  of 
Transportation  (DelDot),  all  as  more 
fiilly  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Eastern  Shore  states  that  the  proposed 
pipeline  segments,  to  be  located  in  New 
Castle  County,  Delaware,  would  replace 
existing  pipeline  that  must  be  relocated 
due  to  DelDOT  highway  construction. 
Eastern  Shore  notes  that  the 
Construction  of  the  proposed  focilities  is 
planned  to  be  started  between  Winter 
1997  and  Spring  1998.  Eastern  Shore 
estimates  that  the  incremental 
additional  cost  of  upsizing  the  pipeline 
segment  will  be  $177,668  and  estimates 
the  total  project  cost  to  be  $903,851. 
Eastern  Shore  contends  that  it  will 
finance  this  amount  initially  from 
internally  generated  funds  and  short- 
term  notes  and  that  permanent 
financing  will  be  arranged  after 
construction  has  been  completed. 
Eastern  Shore  requests  a  preliminary 
determination  that  the  total  cost  of  ihese 
facilities  be  rolled  in  to  its  total  system 
costs  for  rate  purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
3,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  St., 
N.E.,  Washington.  D.C.  20426,  a  motion 


to  intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  widi  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  and 
Regulations,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intenrene  iatimely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  givoa. 

Under  the  procedure  herein  provided, 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Eastern  Shore  to  appear 
or  be  represented  at  the  hearing. 
Lola  D.  CasMk 
Secratoiy. 

(FR  Doc.  97-24782  Filed  9-17-97;  8:45  am] 
■iLUNOcoeE  sriT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatoiy 
Commission 

[Docket  No.  TMW-1-34-0P1] 

Florida  Qas  Transmission  Company; 
Notice  of  Proposed  Changes  i»  FERC 
Qas  Tariff 

September  12, 1997. 

Take  notice  that  on  September  9, 
1997,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  Bling  as 
part  of  ite  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  efCectiveOctober 
1, 1997: 

Substitute  IVenty-Second  Revised  Sheet  No. 

8A 
Substitute  Fourteenth  Revised  Sheet  No. 

8A.01 


Substitute  Fourteenth  Revised  Sheet  Na 

8A.02 
Substitute  Twentieth  Revised  Sheet  No.  8B 
Substitute  Thirteenth  Revised  Sheet  No. 

8B.01 

FGT  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  Tariff  to 
reflect  an  increase  of  the  ACA  chaige.to 
0.22^  per  MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1997.  On  August  22, 1997 
FGT  filed  tariff  sheets  to  reflect  an  ACA 
charge  of  0.21^  per  MMBtu  for  Fiscal 
Year  1997.  SubsequenUy,  FGT  received 
notice  that  the  FERC's  original  ACA 
billing  was  in  error  and  that  the  correct 
ACA  charge  is  0.22^  per  MMBtu  for 
fiscal  year  1997.  In  the  instant  filing, 
FGT  is  revising  its  ACA  charge  to  0.22^ 
in  compliance  with  the  corrected  annual 
charge. 

Any  person  desirmg  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  %vith  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
RegulatioiM.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoteCCadMlI. 
Secntaiy. 
[FR  Doc.  97-24786  Filed  9-17^7;  8:45  am^ 

■RJJNQ  COOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  . 
Comndssion 

[Docket  No.  TM9e-2-«4-001T 

Rorida  Gas  Tranamlssion  Company; 
Notlcrof  Proposed  Changas  in  FEBC 
GaaTarHf 

September  12, 1997.  ''"    ' 

Take  notice  that  on  September  9, 
1997,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
foUowing^  tariff  sheets  to  become 
effective  October  1,  1997: 

Substutute  Twenty-Tliird  Revised  Siieet  No. 

8A 
Sulxtitute  Fifteenth  Revised  Sheet  Na  8A.01 
Substitute  Fifteenth  Revised  Sheet  No.  8A.02 
Substitute  Twenty-First  Revised  Sheet  No.  8B 


Substitute  Fourteenth  Revised  Sheet  No. 
88.01 

FGT  states  that  on  August  25, 1997,  in 
Docket  No.  TM98-2-34-000  (August  25 
Filing),  FGT  filed  tariff  sheets  pursuant 
to  Section  27  of  the  General  Terms  and 
Conditions  of  FGT's  Tariff  to  establish  a 
Fuel  Reimbursement  Charge  Percentage 
of  3.05%  and  a  Unit  Fuel  Surcharge  of 
(0.19#)  per  MMBtu.  Prior  to  the  August 
25  Filing  FGT  had  filed  tariff  sheets  in 
Docket  Na  TM98-1-34-000  to  adjust  its 
ACA  charge  from  0.19<  to  0.2U  PER 
MMBtu  for  Fiscal  Year  1997,  and  the 
O.Zltf  ACA  charge  was  reflected  in  the 
August  25  Filing.  Subsequently,  the 
FERC  notified  pipelines,  including  FGT, 
that  the  correct  ACA  chai^  should  be 
0.22<  per  MMBtu.  In  the  instant  filing 
FGT  is  reflecting  the  corrected  ACA 
charge  of  Q.220  as  shown  in  Docket  No. 
TM9a-2-34-001  being  filed 
concuiiently  herewith.  FGT  states  the 
instant  filing  is  being  made  to  reflect  the 
corrected  ACA  charge. 

Any  person  desiring  to  protest  diis 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^ilatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  bat  wiU 
not  serve  to  make  protestmits  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  theCommiaaion  and  are 
available  for  publie  inspection  in  the 
Public  Reference  Room. 
LoteO-Cadiril. 
Secretoiy. 

[FR  Doc.  97-24788  Filed  9-17-97;  8:45  am) 
MJJNG  ooec  srir-ai-M 


0EPARTMB4T  OF  B4ERGY 

Federal  Eneiyy  Regulatory 
Commission 

[Docket  No.  RP97-62O-OO0] 

QranKa  State  Gas  Transmission,  inc.; 
Notioe  of  Proposed  Changes  in  FERC 
GasTariff 

September  12. 1997. 

Take  notice  that  on  September  10, 
1997,  Ckanite  State  Gas  Transmission. 
Inc.  (Granite  State)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  323,  with  an  effective  date  of 
October  10, 1997. 

Granite  State  states  that  its  filing  is  in 
compliance  with  Order  No.  636-C 


/ 


49002  Federal  Register  /  Vol.  62,  No.  181  /  Thursday.  September  18,  1997  /  Notices 
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issued  February  27, 1997  in  Docket  No. 
RM91-11-O06  which  established  a  five 
(5)  maximum  contract  term  among  the 
permissible  criteria  for  evaluating  bids 
for  available  transportation  capacity  on 
interstate  pipelines. 

Granite  State  further  states  that  its 
filing  has  been  served  on  its  firm 
transportation  customers  and  on  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Granite  State's  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lok  D.  CmImU, 
Secretary. 
(PR  Doc.  97-24785  Filed  9-17-97;  8:45  am) 

WUJNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Podwt  No.  CP80-«S6-001] 

Great  River  Gas  Company;  Notica  of 
Application  To  Amand  Sarvica  Area 
Datarminatlon 

Septemi)0r  12, 1997. 

Take  notice  that  on  September  4. 
1997,  Great  River  Gas  Company  (Great 
River)  filed  an  application  to  amend  the 
authorization  it  received  in  Docket  No. 
CP80-556-000  when  it  was  granted  a 
service  area  determination.  Great  River 
wants  to  amend  its  Section  7(f)  service 
area  determination  by  substituting  the 
name  of  Atmos  Energy  Corporation 
(Atmos),  in  place  of  Great  River,  as  the 
holder  of  the  determination. 

Great  River  explains  that  its  Section 
7(f)  service  area  determination  covers  its 
operations  as  a  public  utility  engaged  in 
the  sale,  storage,  and  distribution  of 
natural  gas  to  customers  in  two 
contiguous,  but  unconnected,  service 
areas  in  Iowa  and  Missouri.  The 
determination  order  authorized  Great 
River  to  construct  a  two-mile,  6-inch 


pipeline  interconnecting  its  separate 
facilities  in  Iowa  and  Missouri. 

Great  River  states  that  on  March  10, 
1989,  United  Cities  Gas  Company 
(United  Qties)  acquired  all  the  stock  of 
Great  River  and  assumed  Great  River's 
status  in  all  FERC  proceedings.  Great 
River  asserts  that  since  1989,  its 
properties  have  been  operated  as  part  of 
a  division  of  United  Cities. 

Great  River  relates  that  on  )uly  31, 
1997,  United  Cities  and  Atmos  merged, 
and  that  the  merged  company  bears  the 
name  Atmos  Energy  Corporation. 
Therefore,  Great  River  would  like  its 
Section  7(f)  service  area  determination 
amended  to  reflect  the  name  of  Atmos 
as  the  holder  of  the  determination. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  25,  1997,  file  with  the 
Federal  Energy  Regulatory  Conunission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Loii  O.  CMheU, 
Secretary. 
[FR  Doc.  97-24780  Filed  9-17-97;  8:45  am] 

MJJNQ  CODE  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP96-331-00T] 

National  Fuel  Gas  Supply  Corporation; 
Notica  of  Propoaad  Changes  in  FERC 
Gas  Tariff 

September  12, 1907. 

Take  notice  that  on  September  9, 
1997,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  Original 
Sheet  No.  12,  to  be  effiective  November 
1,  1997. 

National  Fuel  states  that  the  filing  is 
made  to  implement  a  firm  storage 
agreement  between  National  Fuel  and 


Engage  Energy  U.S.,  L.P.  (Engage),  that 
provides  for  negotiated  rates  pursuant  to 
GT&C  Section  17.2  of  National  Fuel's 
tariff  and  the  Commission's  policy 
regarding  negotiated  rates.  Nationial  Fuel 
states  that  under  its  agreement  with 
Engage,  firm  storage  service  would  be 
provided  under  its  FSS  Rate  Schedule  at 
a  formula  rate  based  upon  the  difference 
between  the  price  of  gas  at  Niagara,  as 
'  published  by  Gas  Daily,  applicable  at 
the  time  of  injection,  and  such  price 
applicable  at  the  time  of  withdrawal. 
The  specific  formula  is  set  forth  in  the 
agreement,  which  accompanies  National 
Fuel's  tariff  filing. 

National  states  that  it  is  serving  copies 
of  the  filing  with  its  firm  customers  and 
interested  state  commissions.  Copies  are 
also  being  served  on  all  intemiptible 
customers  as  of  the  date  of  the  filing. 

Any  person  desiring  to  protest  thu 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
Section  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Caahdl, 
Secretary. 

(FR  Doc.  97-24784  Filed  9-17-97;  8:45  am) 
aajjNQ  oooc  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DR97-6-000I 

Nortttem  States  Power  Company  (MN 
and  Subs);  Notice  of  Rling 

September  12, 1997. 

Take  notice  that  on  August  19, 1997, 
Northern  States  Power  Company 
(Minnesota)  and  its  subsidiaries 
tendered  for  filing  the  existing  Exhibit 
DC  specification  of  depreciation  rates 
currently  jijsed  as  stated  in  Docket 
ER97-3 12-000  and  its  previous 
depreciation  rates  used  as  stated  in 
Docket  ER96-226-000. 

NSP  believes  that  previous  revised 
exhibits  submitted  in  Docket  Nos. 
ER94-1 13-000.  ER95-147-000,  ER96- 
226-000,  and  ER97-312-000  satisfy  the 
Commission's  depreciation  rate  change 
filing  requirements  under  Section  302  of 


the  Federal  Power  Act  Specifically,  the 
revised  exhibits  relate  to  the  Agreement 
to  Coordinate  Planning  and  Operation 
and  Interchange  Power  and  Energy 
between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin). 
Depreciation  rate  changes  under  Section 
302  are  for  accounting  purposes  only. 

Exhibit  DC  sets  forth  me  specification 
of  depreciation  rates  certified  by  the 
Wisconsin  Public  Service  Commission 
(PSCW)  and  the  Minnesota  Public 
Utilities  Commission  (MPUC).  The 
exhibit  shows  the  annual  imp«:t  of  any 
depreciation  rate  changes  in  the  form  of 
an  annual  depreciation  rate  percentage 
for  each  utility  function. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedraal 
Energy  Regulatory  Commission,  888 
First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  die  Cconmission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  14, 1997.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  in  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CMhell. 
Secreftijy. 

(FR  Doc.  97-24779  Filed  9-17-97;  8:45  am) 
nUMB  OOOC  Sn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP«7-728-4)00] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

September  12, 1997. 

Take  notice  that  on  September  8, 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP97- 
728-000  a  request  pursuant  to 
§§  157.205, 157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  upgrade  an  existing  meter  and 
regulator  station  in  South  Dakota,  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP82-487-000 


pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  the  existing 
Villa  Ranchaero  regtilator  system  and 
meter,  located  in  Pennington  Coimty, 
South  Dakota,  are  currently  old  and 
unreliable  and  the  relief  valves  do  not 
have  a  bubble-tight  shut-off  mechanism. 
As  a  result,  Williston  Basin  must 
replace  the  existii^  regulator  system, 
meter  and  relief  vcdves.  The  station 
capacity  will  increase  slightly  due  to  the 
regulator  system  replacement  and 
Williston  Basin  ia  requesting  to  upgrade 
the  facilities  by  abandoning  certain 
existing  facilities  and  constructing  and 
operating  upgraded  facilities  as  a  result 
of  the  necessary  replacem«it  of  such 
existing  facilities.  The  facility  to  be 
upgraded  is  located  entirely  on  existing 
right-of-way.  All  work  proposed  herein 
will  be  done  within  an  existing  btiilding 
at  the  site  and  there  will  be  no  dirt  work 
associated  with  this  project.  The  total 
upgrade  cost  is  approximately  $17,000. 

Williston  Basin  states  that  it  provides 
natural  gas  transportation  deliveries 
through  the  Villa  Ranchaero  metering 
site  to  Montana-Dakota  Utilities  Co.,  a 
local  distribution  company,  for  ultimate 
use  by  the  residents  of  the  Villa 
Ranchaero  subdivision  in  Pennington 
County,  South  Dakota. 

Williston  Basin  states  that  this 
upgrade  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accomplish  deliveries  without 
detriment  or  disadvantage  to  oth^ 
customers.  This  upgrade  will  not  have 
an  effect  on  Williston  Basin's  peak  day 
and  annual  deliveries  and  the  total 
volumes  delivered  will  not  exceed  total 
volumes  authorized  prior  to  this 
request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pureuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pureuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lok  D.  CasheU, 

Secretory. 

[FR  Doc.  97-24781  FUed  9-17-97;  8:45  am] 

MUJN6  CODE  srir-et-w 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ97-B3-0e0.  at  al.] 

Corby  Poaw  Ltd.,  at  al.;  Electric  Rata 
and  Cofpomta  Ragulation  niings 

September  11, 1997. 

Take  notice  that  the  following  filings' 
have  been  made  with  the  Conuniaaion: 

LCoriiyPawarUd. 

[DocketXo.  £097-83-000] 

Oa  Septembw  8, 1997,  Corby  Power 
Ltd.  (Coiby),  filed  with  the  Federal 
Energy  Regulatory  Commission  aa 
application  for  determination  of  exempt 
wholesale  generator  statiis  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Cbrl^  owns  and  operates  an 
generating  facility  with  a  net  capacity  of 
approximately  350  MW  consisthig  of 
two  119  MW  gas  ttubines,  three 
generatora,  a  114  MW  steam  turbine.and 
an  air-cooled  condenser.  The  facility  is 
located  in  Corby,  Northampshire, 
England. 

Conunent  date:  October  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PemuylTania  Power  ft  Light 
Campanjr 

[Docket  Nos.  ER96-930-000,  ER9&-931-000, 
ER96-932-O00.  and  ER96-933-0OOJ 

Take  notice  that  on  July  23, 1997, 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  its  compliance  refund 
report  in  the  above-referenced  dockets. 

Comment  date:  September  24, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER96-3139-O00) 

Take  notice  that  on  August  19. 1997, 
New  York  State  Electric  ft  Gas- 
Corporation  tendered  for  filing  a  Notice 
of  Withdrawal  in  the  above-referenced 
docket 

Comment  date:  September  25,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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4.  niinoia  Power  Company 

[Dockel  No.  ER97-1827-0011 

Take  notice  that  on  August  7, 1997, 
Illinois  Power  Company  tendered  for 
filing  a  compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  September  24.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Duke  Power  Division  of  Duke  Energy 
Corp. 

(Docket  No.  ER97-2396-OO0I 

Take  notice  that  on  August  11, 1997, 
Duke  Power  Division  of  Duke  Energy 
Corp..  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  September  24. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  DPL  Energy,  Inc. 

(Docket  No.  ER97-3O4O-000J 

Take  notice  that  on  September  3, 
1997,  DPL  Energy.  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  September  25. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Dayton  Power  and  Light  Company 

(Docket  No.  ER9 7-304 1-000 1 
Take  notice  that  on  September  3. 

1997,  Dayton  Power  and  Light  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  September  25,  1997. 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 

8.  R.  Hadler  and  Company,  Inc. 

(Docket  No.  ER97-3056-000) 

Take  notice  that  on  August  29.  1997. 
R.  Hadler  and  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  Septemer  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER97-3090-001[ 

Take  notice  that  on  August  7, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  a  compliance  filing  in 
the  above-referenced  docket. 

Comment  date:  September  24. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-3393-0001 

Take  notice  that  on  September  5. 
1997.  Central  Illinois  Public  Service 
Company  (CIPS)  filed  an  amendment  to 


its  June  20,  1997,  filing  in  this 
proceeding. 

Comment  date:  September  25,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Sierra  Pacific  Power  Company 

[Docket  No.  ER97-3593-O00I 
Take  notice  that  on  September  2, 

1997,  Sierra  Pacific  Power  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  September  25,  1997. 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 

12.  Electrical  Association  Power 
Marketing,  Inc. 

[Docket  No.  ER97-4 173-000) 

Take  notice  that  on  August  12,  1997. 
Electrical  Association  Power  Marketing. 
Inc..  tendered  for  filing  a  petition  for 
acceptance  of  rate  schedule  and  waivers 
of  blanket  authority. 

Comment  date:  September  24.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  El  Paso  Electric  Company 

[Docket  No.  ER97-4212-000I 

Take  notice  that  on  August  15, 1997. 
El  Paso  Electric  Company  (El  Paso) 
tendered  for  filing  an  Index  of  Non-Firm 
Point-to-Point  Transmission  Service 
Customers  and  an  Index  of  Firm  Point 
to  Point  Transmission  Service 
Customers  under  its  open  access 
transmission  service  tariff.  El  Paso 
tendered  for  filing  service  agreements 
for  non-firm  point-to-point  transmission 
service  under  its  open  access 
transmission  tariff  to  the  following    * 
customers: 

AquUa  Power  Corporation 

Arizona  Public  Seirvice  Company 

Gtizens  Lehman  Power  Sales 

Coral  Power  LLC 

e  prime.  Inc. 

El  Paso  Electric  Company 

Electric  Clearinghouse,  Inc. 

Idaho  Power  Company 

Minnesota  Power  &  light  Company 

PacifiCorp 

PanEnergy  Trading  ft  Market  Services  LLC 

Public  Service  Company  of  New  Mexico 

Salt  River  Project 

Southern  Energy  Trading  and  Marketing.  Inc. 

Southwestern  Public  Service  Company 

Valero  Power  Services  Company 

Williams  Energy  Services  Company 

Comment  date:  September  24.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Union  Electric  Company 

(Docket  No.  ER97-4300-000) 

Take  notice  that  on  August  22, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Finn 


Point-to-Point  Transmission  Services 
between  UE  and  Citizens  Power  Sales, 
Enron  Power  Marketing.  Inc.,  Entergy 
Operating  Companies,  Minnesota  Power 
ft  Light  Company,  NorAm  Energy 
Services.  Inc.,  PECO  Energy  Company — 
Power  Team  and  Wisconsin  Electoic 
Power  Company.  UE  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
UE  to  provide  transmission  service  to 
the  parties  pursuant  to  'JE's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA96-50. 

Comment  date:  September  25.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Union  Electric  Company 

(Docket  No.  ER97-4301-000I 

Take  notice  that  on  August  22, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  NP  Energy  Inc.  (NP) 
and  UE.  UE  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  UE  to 
provide  transmission  service  to  NP 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Consolidated  Edison  Company 

(Docket  No.  ER97-4303-0001 

Take  notice  that  on  August  22.  1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  ProMark  Energy  (ProMark). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
ProMark. 

Comment  date:  September  25.  1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-«304-000l 

Take  notice  that  on  August  22, 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  Virginia  Power 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  July  9,  1996  in  Docket  No. 
OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  15, 1997  for  the  Virginia  Power 
Service  Agreement.  RG&E  has  ^rved 
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copies  of  the  filing  on  the  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  September  25,  1997, 
in  accortlance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ERg7-430&-000] 

Take  notice  that  on  August  22, 1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Constellation  Power  Source,  Inc. 
(CPS). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
CPS. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-4306-000] 

Take  notice  that  on  August  22, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
NESI  Power  Marketing,  Inc.  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  September  25. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-4307-000J 

Take  notice  that  on  August  22, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  R^ulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Energy  Transfer  Group.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-89O-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


21.  Portland  General  Electric  Company 

(Docket  No.  ER97-4308-000J 

Take  notice  that  on  August  22, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  calculated  by  PGE 
and  determined  by  the  Bormeville 
Power  Administration  under  the  revised 
ASC  Methodology  which  became 
effective  on  October  1. 1984.  This  filing 
includes  PGE's  revised  Appendix  1  of 
the  Residential  Purchase  and  Sale 
Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  35.32  millsA^Wh 
effective  December  1.  1996.  The    * 
Bonneville  Power  Administration 
determined  the  ASC  rate  for  PGE  to  be 
34.67  millsAiWh.  However,  there  is  no 
effect  on  the  residential  exchange 
payments  because  the  amount  for  fiscal 
year  1997  was  fixed  by  federal 
legislation. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  September  25.  1997. 
in  accordance  with  Standard  Pmsgraph 
E  at  the  end  of  this  notice. 

22.  Maine  Electric  PoMrer  Company 

(Docket  No.  ER97~4309-O00] 

Take  notice  that  on  August  22, 1997, 
Maine  Electric  Power  Company 
(MEPCO).  tendered  for  filing  a  service 
agreement  for  Firm  Point-to-Point 
Transmission  service  entered  into  with 
Enron  Power  Marketing,  Inc.  Service 
will  be  provided  pursuant  to  MEPCO's 
Opyen  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO— 
FERC  Electric  Tariff,  Original  Volume 
No.  1 ,  as  supplemented. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Aroostook  Valley  Electric  Conyiany 

(Docket  No.  ERg7-431O-0O0) 

Take  notice  that  on  August  22, 1997, 
Aroostook  Valley  Electric  Company 
(AVEC),  submitted  to  the  Federal  Energy 
Regulatory  Commission  and  other 
interested  persons  a  Second 
Amendment  to  Power  Purchase 
Agreement  with  Central  Maine  Power 
Company  (CMP).  Also  submitted  is  the 
Certificate  of  Concurrence  of  CMP  to 
such  Second  Amendment  to  Power 
Purchase  Agreement. 

The  Second  Amendment  to  Power 
Purchase  Agreement  extends  the 
expiring  term  of  the  existing  Power 
Purchase  Agreement  from  October  1, 
1997  through  October  31, 1999. 

Comment  date:  September  25,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


24.  Maine  Public  Service  Company 

(Docket  No.  ERg7-4311-000l 

Take  notice  that  on  August  22, 1997, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  for  non-firm  point-to-point 
transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  NP  Energy  Inc. 

Cominent  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Maine  Public  Service  Company 

(Docket  No.  ER97-43 12-000] 

Take  notice  that  on  August  22, 1997, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Service 
Agreement  for  non-firm  point-to-point 
transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  Williams  Energy  Services 
Company. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-4313-000) 

Take  Notice  that  on  August  22, 1997, 
Midwest  Energy.  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  entered 
into  between  Midwest  and  Constellation 
Power  Source,  Inc. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Old  Dominion  Electric  Qraperative 

(Docket  No.  ER97-43 14-000) 

Take  notice  that  on  August  22. 1997, 
Old  Dominion  Electric  Cooperative  (Old 
Dominion),  filed  a  Petition  for  blanket 
authority  to  sell  power  at  market-based 
rates  to  non-affiliated  entities  and  to  its 
distribution  cooperative  members.  Old 
Dominion's  Petition  is  filed  pursuant  to 
205  of  the  Federal  Power  Act  and  Rules 
205  and  207  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.205  and  385.207.  Old  Dominion 
also  seeks  waiver  of  the  cost-of-service 
filing  requirements  of  18  CFR  35.12  and 
35.13,  and  the  60-day  notice 
requirement  of  18  CFR  35.3  in  order  to ' 
permit  Old  Dominion  to  commence 
sales  of  power  at  market-based  rates  as 
of  the  earlier  of  60  days  from  the  date 
of  the  filing  of  its  Petition  or  the  date  of 
an  order  accepting  its  market-based  rate 
schedule. 
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Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

28.  Nfaine  Electric  Power  Company 

[Docket  No.  ER97-431S-OOOI 

Take  notice  that  on  August  22, 1997, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Finn  Point-to-Point 
transmission  service  entered  into  with 
Pro  Mark  Energy.  Service  will  be 
provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO — FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

Ckfmment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

29.  Maine  Electric  Power  Company 

(Docket  No.'ER97-4316-O00] 

Take  notice  that  on  August  22, 1997, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
transmission  service  entered  into  with 
Tractebel  Energy  Marketing.  Inc.  Service 
will  be  provided  pursuant  to  MEPCO's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO — 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Ck}mment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

30.  Central  Maine  Power  Company 

[Docket  No.  ER9 7-43 17-000) 

Take  notice  that  on  August  22, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
NP  Energy  Inc.  Service  will  be  provided 
pursuant  to  CMP's  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  CMP— FERC  Electric  Tariff, 
Original  Volume  No.  3,  as 
supplemented. 

Comment  date:  September  25. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

31.  Maine  Electric  Power  Company 

[Docket  No.  ER97-4318-0001 

Take  notice  that  on  August  22,  1997, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
transmission  service  entered  into  with 
PECO  Energy  Company.  Service  will  be 
provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 


Comment  date:  September  25,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

32.  Maine  Electric  Power  Company 

[Docket  No.  ER9  7-431 9-000 1 

Take  notice  that  on  August  22, 1997, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
transmission  service  entered  into  with 
NP  Energy  Inc.  Service  will  be  provided 
pursuant  to  MEPCO's  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  MEPCO— FERC  Electric  Tariff, 
Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  September  2B,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

33.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ER97-4320-000I 

Take  notice  that  on  August  22, 1997, 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  a  Notice  of 
Cancellation  for  the  following: 

1.  Rate  Schedule  FERC  No.  96 — 
Coordination  Agreement  between  San 
Diego  Gas  &  Electric  Company  and 
Eclipse  Energy,  Inc.,  executed  June  20, 
1994,  to  be  terminated  October  31, 1997; 

2.  Rate  Schedule  FERC  No.  115 — 
Coordination  Agreement  between  San 
Diego  Gas  &  Electric  Company  and 
Utility-2000  Energy  Corp.  Executed  May 
5, 1995,  to  be  terminated  October  31, 
1997; and 

3.  Service  Agreement  for  Finn  Point- 
to-Point  Transmission  Service  between 
San  Diego  Gas  &  Electric  Company  and 
San  Diego  Gas  &  Electric  Company — 
Energy  Trading,  dated  Jime  30, 1997,  to 
be  terminated  August  1,  1997. 

Comment  date:  September  25, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

34.  Vaatar  Resources,  Inc.;  Vastar  Gas 
Marketing,  Inc.;  Vastar  Power 
Marketing,  Inc.;  Vastar  Energy,  Inc.; 
SEI  HoldingB,  Inc.;  Southern  Energy 
North  America,  Inc.;  Southern  Energy 
Trading  and  Marketing,  SC  Ashwood 
Holdings,  Inc.;  SC  Energy  Ventures, 
Inc.;  Southern  Company  Energy 
Marketing  LJ*.;  Southern  Company 
Energy  Marketing  GJ*.,  L.L.C. 

(Docket  No.  EC97-49-000I 

Take  notice  that  on  September  9, 
1997,  the  above-captioned  {Mirties 
(Applicants)  filed  an  amendment  to 
their  application  under  Section  203  of 
the  Federal  Power  Act 

Comment  date:  October  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p<^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashall. 
Secretary. 

[FR  Doc.  97-24818  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-24»-000  at  al;  CP97-238- 
000] 

Portland  Natural  Gas  Transmission 
System;  Portland  Natural  Gas 
Transmission  System  and:  Marltlmes  & 
Northeast  Pipeline,  LLC:  Notice  of 
Avaliat>ility  of  the  Rnal  Environmental 
impact  Statement  for  the  Proposed 
PNGTS  Project  and  PNQTSMaritimes 
Phase  liJoint  Facilities  Project 

September  12. 1997. 

The  staff  of  the  Federal^  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Portland  Natural  Gas 
Transmission  System  (PNGTS),  and 
joinUy  by  PNGTS  and  Maritimes  & 
Northeast  Pipeline,  L.L.C.  (Maritimes), 
in  the  above  referenced  dockets.  The 
specific  facilities  addressed  in  this  FEIS 
are  referred  to  as  the  PNGTS  Project  and 
the  PNGTS/Maritimes  Phase  n  Joint 
Facilities  Project  (PNGTS  and  Phase  II 
Joint  Facilities). 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  would  have  limited  adverse 
environmental  impact  if  constructed  as 
planned  with  the  proposed  and 
recommended  mitigation. 
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The  FEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  on  the 
following  Cacilities: 

•  The  PNGTS  Project,  which 
includes: 

—About  141.6  miles  of  24-inch- 
diameter  mainline  between  Pittsburg, 
New  Hampshire  and  Westbrook. 
Maine; 

— About  0.7  mile  of  8-inch-diameter 
pipeline  (Groveton  Lateral); 

— About  26.9  miles  of  12-inch-diameter 
pipeline  (Rumford  Lateral); 

— ^About  16.6  miles  of  12-inch-diameter 
pipeline  (Jay  Lateral);  and 

— ^Three  new  meter  stations  and  other 
associated  aboveground  facilities. 

•  The  Phase  n  Joint  Facilities,  which 
include: 

— About  35.2  miles  of  30-inch-diameter 
mainline  between  Wells,  Maine  and 
Westbrook,  Maine; 

— About  3.8  miles  of  12-inch-diameter 
pipeline  (Westbrook  Lateral);  and 

— ^Three  new  meter  stations  and  other 
associated  aboveground  facilities. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  Commission.  While  the  period  for 
filing  interventions  in  this  case  has 
expired,  motions  to  intervene  out-of- 
time  can  be  filed  with  the  FERC  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214(d).  Furthermore,  anyone 
desiring  to  file  a  protest  with  the  FERC 
shoidd  do  so  in  accordance  with  18  CFR 
385.211. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  Room  2A,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-24819  Filed  9-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRI-6606-1] 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  9eq.),  this  notice  aimounces  that 
the  United  States  Environmental 
Protection  Agency  (EPA)  is  planning  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB)  to 
conduct  a  screener  survey  Of  facilities 
potentially  subject  to  Section  316(b)  of 
the  Clean  Water  Act,  33  U.S.C  1326(b). 
Before  the  Agency  submits  the  proposed 
Information  Collection  Request  (ICR)  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  from  the  public  on 
the  proposed  "Industry  Screener 
Questionnaire  for  Cooling  Water  Intake 
Structxues." 

DATES:  Comments  and  requests  for 
information  must  be  received  by  EPA  no 
later  than  November  17, 1997. 
ADDRESSES:  Address  comments  on  the 
draft  screener  questionnaire  to  Ms. 
Deborah  G.  Nagle,  U.S.  EPA, 
•  Engineering  and  Analysis  Division.  Mail 
Code  (4303),  Office  of  Science  and 
Technology,  401  M  Street  S.W., 
Washington,  DC  20460.  EPA  will  also 
accept  comments  electronically.  The  E- 
mail  address  for  comments  is 
"nagle.deborah9epamail.epa.gov." 
Electronic  comments  must  include  the 
sender's  name,  address,  and  telephone 
number.  A  copy  of  the  proposed 
screener  questionnaire  can  be  obtained 
from  the  Internet  at  "http:// 
www.epa.gov/owm/wm030000.htm." 
You  must  use  ADOBE  ACROBAT 
READER  to  read  the  document;  the 
document  is  a  PDF  file.  If  you  do  not 
have  Internet  access,  you  may  obtain  a 
copy  of  the  screener  questionnaire  by 
faxing  a  request  to  Deborah  Nagle  at 
(202)260-7185.  The  draft  screener  that 
is  being  made'  available  includes  all 
pertinent  instructions,  information 
request  questions,  and  definitions. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  section  316(b)  of  the  Clean 
Water  Act,  which  utilize  a  cooling  water 
intake  structure.  These  entities  include, 
among  others,  facilities  in  the  Non- 
utility  Steam  Electric  Generation,  Paper 
and  Allied  Products,  Chemical  and 
AlUed  Products,  Petroleum  and  Coal 


Products,  Primary  Metal  Industry 
sectors.  EPA  also  plans  to  collect 
information  related  to  the  regulatory 
burden  that  woidd  be  created  by 
implementation  of  a  final  Section  316(b) 
rule  on  state  governmental  authorities 
responsible  for  issuing  National 
Pollutant  Discharge  Elimination  systems 
permits.  Impacts  on  these  state 
government  entities  could  include 
-    either  increased  costs  as  a  residt  of 
additional  efforts  needed  to  implement 
a  final  section  316(b)  rule  or  cost 
savings  realized  from  using  a  final 
section  316(b)  rule  instead  of  facility- 
specific  best  professional  judgment  to 
establish  permit  requirements. 

77t/e;  Industry  Screener 
Questionnaire:  Cooling  Water  Intake 
Structures. 

Abstract:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  cunenUy 
developing  regulations  under  Section 
316(b)  of  the  Clean  Water  Act,  33  U.S.C 
1326(b).  Section  316(b)  provides  that 
any  standard  established  pursuant  to 
Sections  301  or  306  of  the  Clean  Water 
Act  (CWA)  and  applicable  to  a  point 
source  shall  require  that  the  location, 
design,  construction,  and  capacity  of 
cooling  water  intake  structures  shall 
reflect  the  best  technology  available 
(BTA)  for  minimizing  adverse 
enviroiunental  impact.  Such  impacts 
occur  as  a  result  of  impingement  (where 
fish  and  other  aquatic  life  are  trapped  in 
cooling  water  intake  screens)  and 
entrainment  (where  aquatic  organisms, 
eggs  and  larvae  are  sucked  into  the 
cooling  system,  through  the  heat 
exchanger,  and  then  pumped  back  out). 
As  the  result  of  a  lawsuit  by  a  coahtion 
of  environmental  groups  headed  by  the 
Hudson  Riverkeeper  [Cronin,  et  al.  v. 
Reilly,  93  Civ.  0314  (AGS)),  the  United 
States  District  Court,  Southern  District 
of  New  York  entered  a  Consent  Decree 
on  October  10, 1995.  The  Consent 
Decree  established  a  seven  year 
schedule  for  EPA  to  take  final  action 
with  respect  to  regulations  addressing 
impacts  from  cooling  water  intake 
structures. 

To  ensure  that  the  regulation  is  based 
upon  accurate  information,  EPA  is 
conducting  a  variety  of  data-gathering 
activities.  The  screener  questionnaire 
represents  one  mechanism  through 
which  EPA  is  gathering  background  data 
on  cooling  water  design  and  use.  EPA  is 
using  a  screener  survey  for  two  reasons. 
First,  EPA  will  use  data  collected  by  the 
survey  in  determining  the  number  and 
type  of  facilities  that  the  Section  316(b) 
regulations  will  cover.  Second,  EPA  wUl 
use  the  information  collected  to  design 
a  sampling  plan  for  a  detailed  technical 
questionnaire  that  will  be  administered 
after  the  screener.  EPA  will  send  the 
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detailed  questionnaire  to  a  subset  of  the 
facilities  that  received  the  screener 
questionnaire.  EPA  has  designed  the 
screener  questionnaire  to  collect 
information  on  such  topics  as  cooling 
water  use  within  industry  groups, 
cooling  water  intake  structvire 
capacities,  types  of  intake  water  sources, 
and  intake  structiue  design 
configurations  and  control  technologies. 
In  addition.  EPA  is  requesting  facility 
and  firm  level  economic  data.  This 
economic  data  will  enable  EPA  to 
consider  cooling  water  use  across  a 
broad  variety  of  facility  and  firm  sizes. 
Ultimately,  the  screener  questionnaire 
will  help  EPA  reduce  the  administrative 
burden  of  the  detailed  technical 
questionnaire  on  industry. 

The  screener  questionnaire  will  be 
administered  under  authority  of  Section 
308  of  the  Clean  Water  Act.  33  U.S.C. 
1318;  therefore,  all  recipients  of  the 
screener  questionnaire  are  required  to 
complete  and  return  the  questionnaire 
to  EPA.  The  survey  instrument  will  be 
mailed  after  OMB  approves  the  ICR.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The  ICR 
that  EPA  intends  to  submit  to  OMB  will 
include  a  discussion  of  the  comments 
on  the  draft  screener  questionnaire  that 
EPA  has  received  to  date  and  the 
comments  received  as  the  result  of 
today's  announcement.  EPA  solicits 
comment  on  all  aspects  of  the  screener 
questionnaire,  and  specifically  solicits 
comment  on  the  following  issues: 

(I)  Whether  the  proposed  screener  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  The  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
screener.  including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  The  screener's  quality,  utility, 
and  clarity;  and 

(iv)  Minimization  of  the  burden  of  the 
screener  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technology  collection  techniques 
or  other  forms  of  information 
technology  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement: 

The  total  national  burden  estimate  for 
all  parts  of  this  screener  is  368,500 
hours.  The  burden  estimates  are  based 
on  EPA  administering  6.700  screener 


questionnaires.  EPA  estimates  that  each 
facility  will  require,  on  the  average,  fifty 
five  hours  to  complete  the  screener 
questionnaire.  Burden  means  the  total 
time,  effort  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information  and  transmit  or  otherwise 
disclose  the  information. 

In  developing  the  screener 
questionnaire,  EPA  conducted  a 
program  of  outreach  to  industry  and 
other  government  entities  with  the 
objective  of  minimizing  reporting 
btuden.  The  outreach  program  included 
distribution  of  the  draft  screener 
questionnaire  to  industry  associations 
and  environmental  groups  plus  a 
meeting  to  discuss  comments.  EPA  also 
made  presentations  at  many 
professional  and  industry  association 
meetings.  The  following  axe  the  industry 
associations  that  participated  in  the  EPA 
outreach  program:  Utility  Water  Act 
Group,  American  Forest  and  Paper 
Association.  American  Iron  and  Steel 
Institute,  American  Petroleum  Institute, 
Chemical  Manufacturers  Association, 
and  Edison  Electric  Institute.  EPA  also 
requested  comments  on  the  screener 
questionnaire  firom  the  Electric  Power 
Research  Institute.  Based  on  comments 
received  from  these  early  outreach 
activities,  EPA  decided  to  first 
administer  a  screener  questionnaire 
(except  to  electric  utilities)  followed  by 
a  detailed  technical  questionnaire.  The 
screener  is  designed  to  assist  EPA  in 
selecting  an  appropriate  sample  of 
facilities  that  employ  cooling  watoc 
intake  structures  to  receive'the  detailed 
technical  questionnaire.  Electric  utilities 
will  receive  only  the  detailed  technical 
questioimaire  because  for  these  facilities 
the  Agency  has  the  majority  of  the  data 
that  is  being  requested  in  the  screener. 
Consistent  with  the  Energy  Information 
Administration's  (EIA)  definition  of  a 
electric  utility,  EPA  for  the  purposes  of 
this  screener  questionnaire  has  defined 
electric  utility  as  "a  corporation,  person, 
agency,  authority,  or  other  legal  entity 
or  instrumentality  that  owns  and/or 
operates  facilities  within  the  United 


States,  its  territories,  or  Puerto  Rico  for 
the  generation,  transmission, 
distribution,  or  sale  of  electric  energy 
primarily  for  use  by  the  public  and  files 
forms  listed  in  the  Code  of  Federal 
Regulation,  TiUe  18,  Part  141."  The 
Agency  has  coordinated  extensively 
with  EIA  to  determine  what  information 
is  publicly  available.  EPA  does  not 
intend  to  include  questions  that  seek 
publicly  available  information  in  the 
questionnaires. 

EPA  significantly  lowered  the  burden 
to  industry  by  systematically  reducing 
the  number  of  industrial  facilities  tO' 
receive  the  screener  questionnaire  from 
a  possible  412,000  facilities  to  about 
6,700  facilities.  Based  on  water  intake 
and  cooling  water  use  from  the  1982 
Census  of  Manufacturers,  EPA 
identified  six  industrial  sectors  to 
receive  the  screener  questionnaire  or  the 
detailed  technical  questionnaire  or  both. 
These  six  industrial  sectors  are:  Utility 
Steam  Electric,  Nonutility  Steam 
Electric,  Chemicals  &  Allied  Products, 
Primary  Metals  Industry,  Petroleum  & 
Coal  Products,  and  Paper  &  Allied 
Products.  Together,  EPA  estimates  that 
these  six  sectors  account  for  over  99 
percent  of  all  cooling  water  withdrawals 
and  total  50,000  facilities.  EPA  also 
eliminated  industrial  subcategories 
which  documented  zero  or  minimal 
cooling  water  use,  thereby  further 
reducing  the  nimiber  to  bie  siuveyed  to 
about  7,514  unities.  Of  these  7,514 
fecilities,  there  are  874  operating  utility 
steam  electric  facilities  that  will  not 
receive  the  screener  questionnaire, 
bringing  the  number  of  facilities  to 
receive  the  screener  questionnaire  down 
to  about  6,700.  This  number  may  be 
reduced  even  more  as  EPA  continues  to 
refine  the  "sample  iramea"  for  the 
categories  of  focilities  that  will  receive 
the  screener  questionnaire.  (A  "sample 
frame"  identifies  all  the  individual 
facilities  within  a  category  across  the 
United  States.)  However,  limiting  the 
survey  sample  frame  as  described  above 
is  not  intended  to  limit  the  scope  or 
applicability  of  the  316(b)  regulation. 
Since  the  nonutilities  are  scattered 
throughout  many  industrial  categories, 
the  nonutility  sample  frame  will  include 
facilities  from  multiple  industries. 
Consistent  with  ELA's  definition  of  a 
nonutility,  EPA  for  the  purposes  of  this 
screener  questioimaire  has  defined  a 
nonutility  as  "a  corporation,  person, 
agency,  authority,  or  other  legal  entity 
or  instrumentality  that  owns  electric 
generating  capacity  and  is  not  an 
electric  utility.  Nonutility  power 
producers  include  Federal  Energy 
Regulatory  commission  (FERC) 
Qualifying  Cogenerators,  FERC 
Qualifying  Small  Power  Producers,  and 
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Other  Nonutility  Generators  (including 
Independent  Power  Producers)  without 
a  designated  franchised  service  area, 
and  which  do  not  file  forms  listed  in  the 
Code  of  Federal  Regulations,  Titie  18, 
Part  141."  For  the  purposes  of  this 
screener  questionnaire  EPA  has  defined 
other  nonutility  generators  to  include 
independent  power  producers  (IPP) 
which  are  wholesale  electricity 
producers  other  than  qualifying 
facilities  under  Public  Utility  Regulatory 
Policy  Act  (PURPA),  that  are 
unaffiliated  with  franchised  utilities  in 
the  area  in  which  the  DPP's  are  selling 
{>ower  and  that  lack  significant 
marketing  power.  IPPs  do  not  possess 
transmission  facilities  and  do  not  sell 
power  in  any  retail  service  territory 
where  they  have  a  franchise. 

Finally.  EPA  will  maintain  a 
temporary,  no-charge  telephone  number 
that  survey  recipients  may  call  to  obtain 
assistance  in  completing  the  data 
collection  surveys.  EPA  believes  that  the 
no-charge  telephone  number  will  greatly 
reduce  burden  by  helping  recipients  to 
answer  specific  questions  within  the 
context  of  their  individual  operations. 

Dated:  September  3. 1997. 
Tndor  T.  Oarias. 

Director,  Office  of  Science  and  Technology. 
(PR  Doc.  97-248iWiled  9-17-97;  8:45  am) 
MLUNG  CODE  aaefr.«o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-«8»4-1] 

Open  Meeting  of  the  Industrial  Non- 
Hazardous  Waste  Stakeholders  Focus 
Group 

AQENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  open  meeting  of  the 
Industrial  Non-Hasardous  Waste 
Stakeholders  Focus  Group. 


SUtMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  EPA  is 
giving  notice  of  die  fifth  meeting  of  the 
Industrial  Non-Hazardous  Waste  Policy 
Dialogue  Committee,  also  known  as  the 
Industrial  Non-Hazardous  Waste 
Stakeholders  Focus  Group.  The  purpose 
of  this  committee  is  to  advise  EPA  and 
ASTSWMO  [the  Association  of  State 
and  Territorial  Solid  Waste  Management 
Officials)  in  developing  voluntary 
guidance  for  the  management  of 
industrial  non-hazardous  waste  in 
landfills,  waste  piles,  surface 
impoundments,  and  land  application 
units.  The  Focus  Group  will  facilitate 
the  exchange  of  information  and  ideas 


among  the  interested  parties  relating  to 
the  development  of  such  guidance.  The 
purpose  of  the  fifth  meeting  will  be  to 
continue  discussion  of  issues  related  to 
the  development  of  such  guidance. 
Issues  to  be  discussed  include  land 
application,  corrective  action,  potential 
air  emission  risk  tools/controls,  and 
additional  ground-water  modeling/risk 
results  (i.e.,  leachate  concentration 
threshold  values  for  the  Tier  I  national 
approach  and  the  user  interface  screens 
associated  with  the  Tier  II  location 
adjustment  approach).  In  addition,  time 
will  be  set  aside  on  the  agenda  to 
receive  Focus  Group  comments  on 
additional  chapters  that  have  been 
previously  discussed  within  the  Focus 
Group.  There  will  also  be  a  short 
presentation  of  the  CD-ROM  being 
developed  as  part  of  this  project  The 
CD-ROM  will  be  the  electronic  version 
of  the  volimtary  guidance  being 
developed.  There  will  be  an  opportunity 
for  limited  public  comment  at  tiie  end 
of  each  day  of  the  meeting. 

DATES:  The  committee  will  meet  on 
October  8  and  9, 1997,  from  9:00  a.m. 
to  5:00  p.m.  on  October  8.  and  from  8:30 
a.m.  to  3:00  p.m.  on  October  9. 

ADDRESSES:  The  location  of  the  meeting 
is  the  Hotel  Washington,  515  15th 
Stieei.  NW.  Washington.  D.C.  20004. 
The  phone  number  is  202-638-5900. 
The  seating  capacity  of  the  room  is 
approximately  60  people,  and  seating 
will  be  on  a  &8t-come  basis.  Supporting 
materials  are  available  for  viewing  at 
Docket  #F-96-INHA-FFFFF  in  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
VA.  The  RIC  is  open  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page.  The  material  to  be  discussed 
at  the  October  Focus  (^up  meeting  will 
be  available  for  viewing  in  the  above 
docket  on  and  after  September  24,  1997. 
For  general  information,  contact  the 
RCRA  Hotline  at  1-800-424-9346  or 
TDD  1-800-553-7672  (hearing 
impaired).  In  the  Washington 
metropolitan  area,  call  703-412-9610  to 
TDD  703-412-3323. 

FOR  FURTHER  MFORMATION  CONTACT: 

Persons  needing  further  information  on 
the  committee  should  contact  Paul 
Cassidy,  Municipal  and  Industrial  Solid 
Waste  Di\  ision.  Office  of  Solid  Waste,  at 
(703)  308-7281. 


SUPPtEMEffTARY  INFORMATION: 
Background 

EPA  and  ASTSWMO  have  formed  a 
State/EPA  Steering  Committee  to  joinUy 
develop  voluntary  facility  guidance  for 
the  management  of  industrial 
nonhazardous  waste  in  land-based 
disposal  units.  The  piupose  of  the 
guidance  docimient  is  to  provide  a 
guide  to  facility  managers  so  that  they 
can  provide  safe  industrial  waste 
management  The  guidance  dociunent 
will  address  such  topics  as  appropriate 
controls  for  ground-water  protection, 
liner  designs,  air  emissions,  run-on/run- 
off, public  participation,  daily  operating 
practices,  monitoring  and  corrective 
action,  and  closure  and  post-closure 
considerations. 

The  State/EPA  Steering  Committee . 
has  convened  this  Stakeholders  Focua 
Group  to  obtain  recommendations  from 
individuals  who  are  member  of  a  broad 
sj)ectrum  of  public  interest  groups  and 
affected  industries.  All 
recommendations  from  Focus  Group 
participants  will  be  forwarded  to  the 
State/EPA  Steering  Committee  for 
considerations,  as  the  Stakeholders' 
Focus  Group  will  not  strive  for 
consensus.  The  State/EPA  Steering 
Committee  will  also  provide  an 
opportimity  for  public  comment  on  the 
draft  guidance  dociunent 

Copies  of  the  minutes  of  all 
Stak^olders  Focus  Group  meetings  will 
be  made  available  through  the  docket  at 
the  RCRA  Information  Center,  including 
minutes  of  the  previous  four  Focus 
Group  meetings,  which  were  held  on 
April  11-12, 1996,  September  11-12, 
1996.  February  19-20. 1997.  and  May 
20-21. 1997. 

Dated:  September ,  1997. 

Matthew  H«k. 

Acting  Director.  Office  of  Solid  Waste. 

[PR  Doc.  97-24842  Filed  9-17-97;  8:45  am) 

BIUJNQ  COOC  «a»-6»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-68B3-«] 

Proposed  Administrative  Order  on 
Consent;  Denver  Radium— Operable 
Unit  VIII  Site,  Denver  County,  CO 

AGBiiCY:  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Proposed  section  122  (g)(4)  and 
(h)(1)  settlement 


SUMMARY:  In  accordance  with  the 
requirements  of  section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
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Act,  as  amended  (CERCLA).  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  under  section  122(g)(4)  and 
(h)(1)  concerning  the  Denver  Radium/ 
Operable  Unit  VIII  Site  in  Denver 
County,  Colorado  (the  Site).  The 
proposed  Administrative  Order  on 
Consent  (AOC)  requires  a  potentially 
responsible  party  (PRP).  Burlington 
Northern  and  Santa  Fe  Railway 
Company,  to  pay  a  total  of  $75,000  to 
resolve  its  liability  to  the  U.S.  EPA 
related  to  response  actions  taken  or  to 
be  taken  at  the  Site. 

DATES:  Comments  must  be  submitted  on 
or  before  October  20. 1997. 
AOOWSSES:  Comments  should  be 
addressed  to  Wendy  Silver,  (8ENF-L), 
Legal  Enforcement  Program  Attorney, 
U.S.  Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466.  and 
should  refer  to:  In  the  Matter  of.  Denver 
Radium/Operable  Unit  Vm  Site 
Administrative  Settlement  Agreement 
No.  CERCLA  VIII-97-70. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Rebecca  Thomas  (8EPR-SR).  U.S. 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  500. 
Denver,  Colorado,  80202-2466,  (303) 
312-6552. 

SUPPtaCNTARY  MFORIMTraN:  Notice  of 
section  122(g)(4)  and  (h)(1) 
Administrative  Order  on  Consent 
Settlement:  in  accordance  with  section 
122(g)(4)  and  (h)(1)  of  CERCLA.  notice 
is  hereby  given  that  the  terms  of  an 
Administrative  Order  on  Consent  (AOC) 
for  a  Settlement  Agreement  have  been 
agreed  to  by  the  settling  parties. 

By  the  terms  of  the  proposed  AOC. 
the  settling  party  will  pay  $75,000  to  the 
EPA  Hazardous  Substance  Superfund. 
In  exchange  for  payment,  U.S.  EPA  will 
provide  the  settling  party  a  covenant  not 
to  sue  for  liability  under  sections  106 
and  107(a}  of  CERCLA. 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  is  the  owner  of  the 
railroad  right-of-way.  The  Respondent 
represents,  and  for  the  purposes  of  the 
settlement  agreement,  EPA  accepts,  that 
the  Respondent's  involvement  with  the 
Site  is  limited  to  ownership  of  the 
approximately  4.3  acre  railroad  right-of- 
way  from  1887  until  the  present.  The 
respondent  did  not  conduct  or  permit 
the  generation,  storage,  treatment,  or 
disposal  of  any  hazardous  substance  at 
Operable  Unit  VIII,  and  did  not 
contribute  to  the  release  or  threat  of 
release  of  a  hazardous  substance  at 
Operable  Unit  VIII  through  any  act  or 
omission.  The  amount  that  the  settling 
party  will  pay  was  determined  by 
allocating  a  percentage  of  response  costs 
for  the  Denver  Radium/Operable  Unit 


Vin  Site.  All  clean-up  work  on  the 
Burlington  Northern  and  Santa  Fe 
Railway  Company  property  was 
completed  by  August  1993. 
Approximately,  5%  of  the  volume  of 
Operable  Unit  VIII  contamination  and 
.8%  of  sitewide  contamination  was 
found  on  the  property  owned  by  the 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (formerly  Atchison. 
Topeka.  and  Santa  Fe  Railroad 
Company).  The  Etenver  Radium 
Operable  Unit  Vm  costs  were  calculated 
based  on  cost  dociunentation  and  cost 
allocation  performed  by  Region  Vm's 
Cost  Recovery  staff. 

U.S.  EPA  will  receive,  for  a  p«iod  of 
thirty  (30)  days  from  the  date  of  this 
publication,  comments  relating  to  the 
proposed  administrative  settlement 
agreement. 

A  copy  of  the  proposed  AOC  may  be 
obtained  in  person  or  by  mail  from 
Sharon  Abendschan.  Enforcement 
Specialist  (ENF-T).  Environmental 
{Protection  Agency,  Region  Vm.  998 
18th  Street,  Suite  500,  Denver. 
Colorado,  80202-2486,  (303)  312-€957. 
Additional  background  information 
relating  to  the  administrative  settlement 
agreement  is  available  for  review  at  the 
Superfund  Records  Center  at  the  above 
address. 

Dated:  September  9, 1997. 
MartiB  Hestmark, 

Acting  Assistant  Regional  Administrator. 

Office  of  Enforcement.  Compliance  and 

Envimnmental  Justice. 

[FR  Doc.  97-24838  Filed  9-17-97;  8:45  am] 

BRJJNQCOOe 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-S893-7] 

Clean  Water  Act  Class  II:  Proposad 
Administrative  Penalty  Assossmant 
and  Opportunity  To  Comment 
Regarding  Wallace  W.  Stone,  Lake  of 
theOzarfcs,MO 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed 

administrative  penalty  assessment  and 

opportunity  to  comment  regarding 

Wallace  W.  Stone.  Lake  of  the  Ozarks, 

Missouri. 

summary:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 


Class  I  or  Class  11  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
under  EPA'e  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  11  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  n  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 

On  August  11.  1997,  EPA  commenced 
the  following  Class  II  proceeding  for  the 
assessmfmt  of  penaltiee  by  filmg  vrith 
the  Regional  Heering  Clerk.  U.S. 
Enviroiunental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue. 
Kansas  Qty.  Kansas  66101.  (913)  551- 
7630.  the  following  Complaint: 

In  the  Matter  of  Wallace  W.  Stone, 
CWA  Docket  No.  VII-97-W-0024. 

The  Complaint  proposea  a  penalty  of 
Forty  Thousand  Five  Hundred  Ei^teen 
($40,518)  Dollars  for  di^^arging 
pollutants  into  waters  of  the  United 
States  without  a  permit  as  required  by 
Section  404  of  the  Clean  Water  Act 

FOR  FURT>1ER  MFORMATION:  Persona 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Wallace  W.  Stone  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information.  In  order  to 
provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  September  4, 1997. 
William  Rice. 

Acting  Regional  Administrator. 
(FR  Doc.  97-24837  Filed  9-17-97;  8:45  am) 

BILUNQ  COOE  88a».<»-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Submitted  to  0MB  for 
Review  and  Approval 

September  11, 1997. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  foiling  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  mm:iber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  20, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Holey.  Federal  Conmiunications 
Commission,  Room  234. 1919  M  SL, 
NW.,  Washington.  IX:  20554  or  via 
internet  to  jboley9fcc.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyOfcc.gov. 

OMB  Approval  Number:  3060-0624. 

Title:  Section  24.103(f).  Amendment 
of  the  Conunission's  Rules  to  Establish 
New  Personal  Communications 
Services. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 


not-for-profit  institutions;  and  state, 
local  or  tribal  government 

Number  of  Respondents:  1,3M. 

Estimated  Time  Per  Response:  15.1 
hours. 

Ckjst  to  Respondents:  N/A. 

Total  Annual  Burden:  26,843  hours. 

Needs  and  Uses:  This  information 
collection  requires  all  narrowband  PCS 
licensees,  except  for  paging  response 
channel  licensees,  to  file  materials  that 
show  their  compliance  with  the 
construction  requirements  of  this 
service.  These  requirements  were 
adopted  to  ensure  that  licensees  quickly 
construct  their  systems  and  that  the 
systems  serve  significant  areas.  The 
information  is  used  by  {licensing 
personnel  in  the  Wireless 
Telecommunications  Bureau  to  ensure 
that  the  spectnmi  is  being  utilized 
effectively. 

Federal  Communications  Commiasion. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-24822  Filed  9-17-97;  8:45  am] 

■LLMQ  CODE  tni-01-l» 


FEDERAL  MARITIME  COMMISSION 

Ocaan  Freight  Fonwardar  Ucanaa; 
Applications 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  Ucenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

First  USA  Real  Estate  hic.  d/b/a  USA 
Trade.  2172  Dupont  Drive,  Suite  3, 
Irvine,  CA  92612,  Officer  Nicholas  F. 
Aboufadel 

S&S  Enterprises,  5955  Davidson  Court, 
Valley  Springs,  CA  95252,  Debbie  D. 
Sukhai-Sheffield.  President,  Sole 
Proprietor 

Dated:  September  15. 1997. 
Joeeph  C  PoOdng, 
Secretary. 
[FR  Doc.  97-24816  FUed  9-17-97;  8:45  am] 

BIUJNQ  GOOC  e73»-01-« 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Privacy  Act  of  1974;  Naw  Syslam  of 
Records 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Notice  of  new  system  of 
collection  records. 


SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  proposing  a  new 
system  of  records,  FRTIB-12,  Collection 
Records,  consisting  of  records  on 
individuals  who  are  indebted  to  the 
Board,  a  Federal  agency,  or  a 
Government  corporation.  These  records 
will  be  used  in  collection  actions 
against  the  debtors. 

DATES:  Comments  must  be  received  no 
later  than  October  20, 1997.  The 
proposed  notice  will  be  effective 
November  3, 1997,  unless  the  Board 
receives  comments  which  would  result 
in  a  difiisrent  determination. 
ADDRESS:  Comments  may  be  sent  to 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  Administration,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Stiwt.  NW,  Washington,  DC 
20005. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  Administratitm,  (202)  942- 
1662.  FAX  (202)  942-1676. 
SUPPLEMENTARY  INFORMATION:  The  Board 
initially  published  notice  of  its  systems 
of  records  in  the  Federal  »ffit1irr  on 
April  14, 1987  (52  FR  12065).  This 
notice  was  finalized  in  the  Federal 
Register  on  May  7, 1990  (55  FR  18949). 
The  information  collected  under  the 
proposed  new  system  of  records, 
FRTIB-12,  may  be  used  to  collect 
delinquent  debts  owed  to  the  Board,  a 
Federal  agency,  or  a  Government 
corporation  in  accordance  with  the  Debt 
Collection  Improvement  Act  of  1996, 
Pub.  L.  104-134, 110  SUt  1321,  title 
Federal  Claims  Collection  Act  of  1966. 
Pub.  L.  89-508,  80  Stat  308,  the  Debt 
Collection  Act  of  1982,  Pub.  L.  97-365, 
96  Stat.  1749,  and  31  U.S.C.  3720A. 
Under  these  laws,  debts  to  the  Board 
may  be  offset  against  a  Federal 
employee's  salary,  or  against  other 
funds  owed  the  debtor  by  the  Board,  a 
Federal  agency,  a  Government 
corporation,  or  against  a  Federal  income 
tax  refund.  In  addition,  the  Board  may 
collect  debts  owed  to  the  Board  by 
entering  into  a  cross-servicing  debt- 
collection  agreement  with  the 
Department  of  the  Treasury,  by 
contracting  with  a  private  collection 
agency,  and  by  notifying  credit 
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reporting  agencies  of  the  delinquent 
debt  The  infbnnation  collected  under 
the  proposed  new  system  of  records  will 
not  be  used  to  offset  debts  from  net 
assets  available  for  Thrift  Savings  Plan 
(TSP)  benefits;  TSP  accounts  are  held  in 
trust  by  the  Board  for  participants  and 
beneficiaries  and  are  subject  to  a  strict 
antialienation  and  antiassignment 
provision.  This  system  of  records  is  in 
support  of  the  Board's  claims  collection 
program  set  out  in  part  1639  of  title  5, 
Code  of  Federal  Regulations. 

VLogBT  W.  nMBW. 

Executive  Director.  Federal  Retiimment  Thrift 
Investment  Board. 

Ffrna-12 

SYSraiNAME: 

Collection  Records. 

SYSTEM  L0CAT10IC 

Federal  Retirement  Thrift  Investment 
Board.  1250  H  Street  NW.  Washington, 
DC  20005. 

CATEOOeiCS  OP  MDIVIOUM.S  COVCRCD  BY  THE 

SYsrat: 

Records  are  maintained  on 
individiials  and  entities  that  are 
financially  indebted  to  the  Board,  a 
Federal  agency,  or  a  Government 
corporation. 


CATEaONKSOF  RECOMI6  M  THE  SYSTEM: 

Information  varies  depending  on  the 
individual  debtor,  the  type  of 
indebtedness,  and  the  agency  or 
program  to  which  monies  are  owed.  The 
system  of  records  contains  information 
pertaining  to:  (1)  Individuals  and 
commercial  organizations,  such  as 
name.  Taxpayer  Identification  Number 
(i.e..  Social  Security  Number  or 
Employer  Identification  Number),  work 
and  home  addresses,  and  work  and 
home  telephone  nnmben;  (2)  the 
indebtedness,  such  as  the  original 
amount  of  the  debt,  the  date  the  debt 
originated,  the  amount  of  the 
delinquency/default,  the  date  of 
delinquency/de&ult,  basis  of  the  debt, 
amounts  accrued  for  interest,  penalties, 
and  administrative  costs,  and  payments 
on  the  account;  (3)  actions  taken  to 
recover  the  debt,  such  as  copies  of 
demand  letters/ invoices,  and  documents 
required  for  the  referral  of  accounts  to 
collection  agencies,  or  for  litigation;  and 
(4)  debtor  and  creditor  agencies,  such  as 
name,  telephone  number,  and  address  of 
the  agency  contact. 

AUTHOfVTY  FOR  MAINTBIANCE  OF  THE  SYSTEM: 
5  U.S.C.  8474. 

PURPOSE: 

The  purpose  of  this  system  is  to 
ma'P>ain  a  record  of  individuals  and  - 


entities  that  are  indebted  to  the  Board, 
a  Federal  agency,  or  a  Government 
corporation.  The  records  ensure  that: 
Appropriate  collection  action  on 
debtors'  accounts  is  taken  and  properly 
tracked,  monies  collected  are  credited, 
and  funds  are  returned  to  the  Board  or 
appropriate  agency  at  the  time  the 
account  is  collected  or  closed. 

ROUTINE  USES  OF  RECORDS  MAUXTAMED  M  THE 
SYSTEM,  INCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to: 

1.  Appropriate  Federal,  state,  and 
local  agencies  responsible  for 
investigating  or  implementing  a  statute, 
rule,  regulation,  order,  or  license; 

2.  The  Financial  Management  Service 
(FMS)  of  the  Department  of  the  Treasury 
to  allow  that  agency  to  act  for  the  Board 
to  enforce  collection  of  delinquent  debts 
owed  to  the  Board  or  the  Thrifi^Savings 
Fund. 

3.  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  dvll 
discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  court- 
ordered  subpoena  or  in  connection  with 
criminal  or  civil  proceedings; 

4.  A  congressional  office  in  order  to 
respond  to  communications  from  that 
office; 

5.  The  Internal  Revenue  Service  for 
the  purposes  of:  £%cting  an 
administrative  offset  against  the  debtor's 
tax  refund  to  recover  a  delinquent  debt 
owed  the  Board  or  the  Thrift  Savings 
Fimd;  or  obtaining  the  mailing  address 
of  a  taxpayer/debtor  in  order  to  locate 
the  taxpayer/ debtor  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer/  debtor; 

6.  "Hie  Department  of  Justice  for  the 
purpose  of  litigating  to  enforce 
collection  of  a  delinquent  debt  or  to 
obtain  the  Department  of  Justice's 
concurrence  in  a  decision  to 
compromise,  suspend,  or  terminate 
collection  action  on  a  debt  with  a 
principal  amount  in  excess  of  $100,000 
or  such  higher  amount  as  the  Attorney 
General  may,  from  time  to  time, 
prescribe  in  accordance  with  31  U.S.C. 
3711(a). 

7.  "The  Department  of  the  Treasury, 
Department  of  Defense.  United  States 
Postal  Service,  another  Federal  agency, 
or  a  Government  corporation  for  the 
purpose  of  conducting  an  authorized 
computer  matching  program  in 
compliance  with  the  Privacy  Act  of 
1974,  as  amended,  so  as  to  identify  and 
locate  individuals  receiving  Federal 


payments  (including,  but  not  limited  to. 
salaries,  wages,  and  benefits)  for  the 
purpose  of  requesting  voluntary 
repayment  or  implementing  Federal 
employee  salary  ofEset  or  administrative 
ofbet  procedures; 

8.  Tne  Department  of  the  Treasury, 
Department  of  Defense,  United  States 
Postal  Service,  another  Federal  agency, 
a  Government  corporation,  or  any 
disbursing  official  of  the  United  States 
for  the  purpose  of  efiiecting  an     - 
administrative  o&et  against  Federal 
payments  certified  to  be  paid  to  the 
debtor  to  recover  a  delinquent  debt 
owed  to  the  Board,  the  Thrift  Savings 
Fund,  or  another  Federal  agency  or 
department  by  the  debtor;  and 

9.  Any  creditor  Federal  agency  or 
Government  corporation  seeking 
assistance  for  the  purpose  of  obtaining 
voluntary  repayment  of  a  debt  or 
implementing  Federal  employee  salary 
offset  or  administrative  offset  in  the 
collection  of  an  unpaid  financial 
obligation. 

nSCLOSURE  TO  CONSUMER  REPORTVIQ 
AOBiCIES: 

Debt  information  concerning  claims  of 
the  Board  and  the  Thrift  Savings  Fund 
is  also  furnished  in  accordance  with  5 
U.S.C.  552a(b)(12)  and  section  3  of  the 
Debt  Collection  Act  of  1982.  as  amended 
(Pub.  L.  97-365),  to  consumer  reporting 
agencies,  as  defined  by  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681a(f),  to 
encoiuage  repayment  of  an  overdue 
debt. 

POUCIES  AND  PRACTICES  PORSTORMQ, 
RETRIEVMO,  ACCESSMO,  RETAMMO,  AND 
OtSPOSVM  OF  RECORO&JN  THE  SYSTBI: 

STORAGE: 

These  records  are  maintained  in  file 
folders  in  office  file  cabinets. 

RETRIEVABIUTY: 

These  records  are  indexed  by  the 
names.  Social  Security  numbers,  or 
contract  numbers  of  participants, 
employees,  contractors,  or  other  persons 
who  may  receive  mcmies  paid  to  them 
by  the  Board. 

safeguaIom: 

Access  to  and  use  of  these  records  is 
restricted  to  those  persons  whose 
official  duties  require  such  access. 

RETENTION  ANO  DtSPOSAU 

Hard-copy  records  are  returned  to  the 
Board  which  has  an  agreement  for 
servicing  and  collection  of  the  debt  with 
'  Financi^  Management  Services.  Files 
are  destroyed  when  6  years  and  3 
months  old,  unless  they  are  subject  to 
litigation  in  which  case  they  are 
destroyed  when  a  court  order  reqxiiring 
that  the  file  be  retained  allfows  the  file 
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to  be  destroyed  or  litigation  involving 
the  file  is  concluded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel,  Federal 
Retirement  Thrift  Investment  Board. 
1250  H  Street,  NW,  Washington.  DC 
20005. 

NOTIFICATKM  PROCBHiRE: 

Inquiries  under  the  Privacy  Act  of 
1974  should  be  addressed  to  the  Privacy 
Act  Officer,  Federal  Retirement  Thrift 
Investment  Board,  1250  H  Street.  NW, 
Washington,  DC  20005.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  System  Manager 
will  advise  as  to  whether  the  Board  or 
FMS  will  process  the  record  request. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Privacy  Act  Officer.  All 
individuals  are  urged  to  examine  the 
regulations  at  5  CFR  part  1630 
concerning  Board  requirements  with 
respect  to  the  Privacy  Act  of  1974. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Record  Access  Procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  the  individual  or 
entity,  the  Board,  creditor  agencies. 
Federal  emplojdng  agencies. 
Government  corporations,  collection 
agencies,  credit  bureaus,  and  Federal, 
state,  and  local  agencies  furnishing 
identifying  information. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[PR  Doc.  97-24761  Filed  9-17-97;  8:45  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Notice  of  new  system  of  fraud 
and  forgery  records. 


SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  establishing  a  new 
system  of  records,  FRTIB-13,  Fraud  and 
Forgery  Records,  consisting  of  records 


on  Thrift  Savings  Plan  participants  who 
are  alleged  to  have  committed  a  fraud  or 
forgery  with  respect  to  their  accounts. 

DATES:  Comments  must  be  received  no 
later  than  October  20,  1997.  The 
proposed  notice  will  be  effective 
October  20, 1997,  unless  the  Board 
receives  comments  which  would  result 
in  a  different  determination.  If 
comments  received  result  in  a  different 
determination,  the  document  will  be 
republished  with  the  change. 

ADDRESS:  Comments  may  be  sent  to 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  A(hninistration,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  NW,  Washington.  DC 
20005. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  Administration,  (202)  942- 
1662.  FAX  (202)  942-1676. 

SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  by  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA).  Pub.  L.  99-335, 100  Stat. 
.    514,  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8351  and 
8401-8479  (1994),  as  an  independent 
agency  in  the  Executive  Branch  to 
administer  the  Thrift  Savings  Plan 
(TSP).  The  TSP  U  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
imder  section  401  (k)  of  the  Internal 
Revenue  Code. 

There  are  over  two  million  TSP 
participants.  To  preserve  the  integrity  of 
the  Plan  and  protect  the  TSP  accoimts, 
the  TSP  will  take  action  to  prosecute 
any  participant  who  attempts  or 
commits  a  fraud  or  forgery  with  respect 
to  their  account  The  information  in  this 
record  system  will  be  used  for  that 
purpose.  These  records  consists  of 
transactions  in  a  participant's  accoimt 
and  investigatory  material  related  to  a 
fraud  or  forgery  allegation.  When,  for 
example,  an  allegation  is  made  that  a 
signature  on  a  TSP  document  has  been 
forged  or  that  false  information  has  been 
provided  to  the  Board  or  to  the  TSP 
Service  Office,  the  Board  investigates 
the  allegation  and  creates  a  file.  When 
the  Board's  investigation  produces 
support  for  the  allegation  that  a  fraud  or 
forgery  has  been  committed,  the  Board 
refers  the  matter  to  the  United  States 
Department  of  Justice  and,  if  the 
participant  is  currentiy  employed  in  the 
Federal  service,  to  the  participant's 
employing  agency  for  further 


investigation  and  administrative  action 
or  civil  or  criminal  prosecution. 
Roger  W.Mehk. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

FRTIB-13  ' 

SYSTBNNAME: 

Fraud  and  Forgery  Records. 

SYSTBI  LOCATION: 

These  records  are  located  at  the 
Federal  Retirement  Thrift  Investment 
Board.  1250  H  Stieet.  NW,  Washington. 
DC  20005  and  at  the  Thrift  Savings  Plan 
(TSP)  Service  Office  at  the  National 
Finance  Center,  Department  of 
Agriculture,  P.O.  Box  61500,  New 
Orleans.  LA  70161-1500. 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTBi: 

These  records  contain  information  on 
Thrift  Savings  Plan  participants  who  are 
alleged  to  have  committed  a  fraud  or 
forgery  relating  to  their  accounts. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

These  records  contain  the  following 
kinds  of  information:  Thrift  Savings 
Plan  account  records  relevant  to  the 
fraud  or  forgery  allegation; 
documentation  of  complaints  and 
allegations  of  fraud  and  forgery; 
exhibits,  statements,  affidavits,  or 
records  obtained  during  the 
investigation;  court  and  administrative 
orders,-transcripts,  and  documents: 
internal  staff  memoranda;  staff  working 
papers;  other  documents  and  records 
related  to  the  inquiry,  investigation,  and 
disposition  of  the  allegations;  and  all 
reports  on  the  investigation. 

AUTHonmr  for  mamtenance  of  the  system: 
5  U.S.C.  8474. 

PURPOSE: 

These  records  are  used  to  inquire  into 
and  investigate  allegations  that  a  Thrift 
Savings  Plan  participant  has  committed 
a  fraud  or  forgery  relating  to  their 
account. 

routine  uses  of  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose, 
information  to: 

1.  The  appropriate  Federal,  foreign, 
state,  local,  or  tribal  agency  or  other 
public  authority  responsible  for 
enforcing,  investigating,  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatoiy, 
investigative,  or  prosecutorial 
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responsibility  of  the  receiving  entity  and 
indicates  a  violation  or  potential 
violation  of  law; 

2.  A  court,  magistrate,  grand  jury,  or 
administrative  tribunal  in  the  coiuse  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settiement 
negotiations  in  response  to  a  court- 
ordered  subpoena  or  in  connection  with 
criminal,  civil,  or  regulatory 
proceedings; 

3.  A  Member  of  Congress  or  a 
congressional  office  in  order  for  that 
Member  or  office  to  respond  to 
communications  from  the  participant 
who  is  the  subject  of  the  record; 

4.  The  Department  of  Justice  for  the 
purpose  of  further  investigation  and 
prosecution; 

5.  The  current  or  former  employing 
agency  of  the  participant  for  the  purpose 
of  furdier  investigation  and 
administrative  action; 

6.  Informants,  complainants,  or 
victims  to  the  extent  necessary  to 
provide  those  persons  with  information 
and  explanations  concerning  the 
progress  or  results  of  the  investigation: 
and 

7.  A  Federal,  foreign,  state,  or  local 
agency  or  a  person  or  entity  if  necessary 
to  obtain  information  relevant  to  the 
investigation  of  the  allegations  or 
prosecution  of  the  case. 

POUOES  AMD  niACnCES  FOR  STOMNOr 
RETMCVIMQ,  ACCCSSMG,  RETAMMO,  AND 
I  OF  RECORDS  IN  THE  8Y8TBI: 


storage: 

These  records  are  maintained  in  file 
folders  in  office  file  cabinets  and  on 
electronic  media  or  computw  in  the 
system  location. 

retnkvabnjty: 

These  records  are  indexed  by  the 
names  and  Social  Security  numbers  of 
Thrift  Savings  Plan  participants. 

SAFEQUAAOS: 

Access  to  and  use  of  these  records  is 
restricted  to  those  persons  whose 
official  duties  require  such  access. 

RETENTION  AND  disposal: 

Records  in  this  system  are  destroyed 
seven  years  after  the  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Benefits  and 
Program  Analysis,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street. 
NW.  Washington.  DC  20005. 

NOTmcATraN  procedure: 

Inquiries  under  the  Privacy  Act  of 
1974  should  be  addressed  to  the  Privacy 
Act  Officer,  Federal  Retirement  Thrift 


Investment  Board.  1250  H  Street.  NW. 
Washington,  DC  20005.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Privacy  Act  Officer.  All 
individuals  are  urged  to  examine  the 
regulations  at  5  CFR  part  1630 
concerning  Board  requirements  with 
respect  to  the  Privacy  Act  of  1974. 

CONTESTMG  RECORD  PROCBHJRK: 

See  "Record  Access  Procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  may  be 
provided  by  or  obtained  from  the 
following:  Persons  to  whom  the 
information  relates  when  practicable, 
including  Thrift  Savings  Plan 
participants,  complainants,  informants, 
witnesses,  investigators,  and  persons 
reviewing  the  allegations;  Federal,  state 
and  local  agencies;  and  investigative 
reports  and  records. 

SYSTEMS  EXEMPTS)  FROMCBrrAM  PROVWONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(k)(2)  of  tlie 
Privacy  Act  and  the  Board's  regulation 
at  5  CFR  1630.10,  certain  portions  of 
records  under  this  system  may  be 
exempted  bova  the  provisions  of  the 
Privacy  Act  when:  (1)  Such  portions 
represent  investigatory  materials 
compiled  for  law  enforcement  purposes 
or  (2)  such  portions  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  a 
promise  of  confidentiality  which 
information  resulted  in  the  denial  of  a 
right,  privilege,  or  benefit  to  a 
participant. 

(FR  Doc  97-24782  Filed  »-17-«7;  8:45  ami 
BiujNO  cooc  ene-oi-p 


Times  and  Datm:  10:00  a.in.-5:00  p-m.. 
September  29, 1997;  9H)0  a.m.-3:00  p.in.. 
September  30.  1997. 

Place:  Room  303-339A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  S.W..  Washington  D.C  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  plana  to 
continue  its  exploration  of  data  issues 
associated  with  Medicaid  managed  care.  On 
September  29.  presentations  are  scheduled 
from  selected  govenunental  agencies  and 
private  researchers  on  Medicaid  managed 
caie.  On  September  30,  the  Subcommittee 
will  refine  its  work  plan,  identify  tasks  and 
resources,  and  establish  time  frames  to 
complete  its  work. 

Ck>ntact  Person  for  h4ore  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
James  Scanlon,  NCVHS  Executive  Staff 
Director,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation.  DHHS.  Room  440- 
D.  Humphrey  Building,  200  Independence 
Avenue  S.W..  Washington.  D.C.  20201, 
telephone  (202)  690-7100,  or  Marjorie  S. 
Greenberg.  Executive  Secretary.  NCVHS, 
NCHS.  CDC.  Room  1100.  Presidential 
Building,  6525  Belcrest  Road,  HyatUviU*. 
Maryland  20782,  telephone  301/436-7050. 
Additional  information  about  the  full 
,  Committee  and  the  tentative  agenda  for  the 
Subcommittee  meeting  is  available  on  the 
NCVHS  %vefa«ite:  http-7/a8pe.(M.dhhs.gov/ 
ncvhs 
Dated:  September  12, 1997. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  CommittM  on  \fltal  and  Haalth 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee .. 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Population-Specific  Issues. 


laiM 

Director,  Division  of  Data  Policy. 

[FR  Doc.  97-24783  Filed  9-17-97;  8:45  am) 

8HJJNQ  CODE  41S1-M-M 

DEPARTMBU  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Rndings  of  Scientific  Misconduct 

AGBICY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Christopher  Leonhard.  Dartmouth 
College:  Based  upon  an  investigation 
conducted  by  Du-tmouth  College, 
information  obtained  by  the  Office  of 
Research  Integrity  (ORI)  during  its 
oversight  review,  and  Mr.  Leonhard's 
own  admission,  ORI  found  that  Mr. 
Leonhard,  a  former  graduate  student  in 
the  Department  of  Psychology, 
Dartmouth  College,  engaged  in  scientific 
misconduct  arising  out  of  certain 
biomedical  research  supported  by  two 
grants  from  the  National  Institute  of 
Mental  Health  (NIMH),  National 
Institutes  of  Health  (NIH). 
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Specifically,  Mr.  Leonhard  (1) 
fabricated  experimental  records  and 
falsely  represented  them  to  his 
supervisor  as  being  results  obtained 
from  multiple  electrophysiological 
screening  sessions  conducted  on  eight 
animals;  and  (2)  fabricated  two  surgical 
records  as  evidence  of  experimental 
preparations  (implantation  of 
indwelling  electrodes)  on  two  animals, 
which  in  fact  had  not  been  done.  The 
experimental  records  did  not  appear  in 
any  publications. 

Mr.  Leonhard  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  volimtarily  agreed,  for  the  three 
(3)  year  period  beginning  September  8, 
1997: 

(1)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant;  and 

(2)  That  any  institution  that  submits 
an  application  for  PHS  support  for  a 

'  research  project  on  which  Mr. 
Leonhard's  participation  is  proposed  or 
which  uses  him  in  any  capacity  on  PHS 
supported  research  or  that  submits  a 
report  of  PHS-funded  research  in  which 
he  is  involved  must  concurrenUy  submit 
a  plan  for  supervision  of  his  duties  to 
the  fiinding  agency  for  approval.  The 
supervisory  plan  must  be  designed  to 
ensure  die  scientific  integrity  of  Mr. 
Leonhard's  research  contribution.  The 
institution  also  must  submit  a  copy  of 
the  supervisory  plan  to  ORI. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
A^eement. 

F0«  FURTHER  mPORMATKM  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity.  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 
C3iri>  B.  Pascal. 

Acting  Director,  Office  of  Research  Integrity. 
(FR  Doc.  97-24808  Filed  9-17-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  17, 1997,  8  a.m.  to  5:30 
p.m. 

Location:  Holiday  Inn,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Contact  Person:  Gail  M.  Dapolito  or 
Rosanna  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  {HFM-21). 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12388. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  During  the  morning  session, 
the  committee  will  discuss  Zenapax®, 
(dacliximab,  a  himianized  monoclonal 
antibody  directed  against  the  human 
interleukin  2  receptor).  Ho£hnann-La 
Roche,  An  indication  is  sought  for  the 
prophylaxis  of  acute  organ  rejection  as 
part  of  an  immimosuppressive  regimen 
for  patients  receiving  cadaveric  kidney 
transplants.  During  the  afternoon 
session,  the  committee  will  disctiss 
Intron- A®,  (recombinant  human 
interferon,  interferon  alfa-2b),  Schering- 
Plough  Corp.  An  indication  is  sought  for 
the  treatment  of  patients  with  high- 
ttmior  burden,  follicular  non-Hodgkin's 
lymphoma,  in  conjunction  with 
combination  chemotherapy. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  10,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  to  8:30  a.m.,  and  1  p.m.  to  1:30 
p.m.  Time  allotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  10, 
1997,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  September  9, 1997. 
Mtchael  A.  FriMlman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-24849  Filed  9-17-97;  8:45  am) 
BtLUNQ  COOC  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admiriistration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cardiovasctilar 
and  Renal  Drugs  Advisory  Committee. 
■General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  23, 1997,  8:30  a.m.  to 
5:30  p.m..  and  October  24. 1997. 9  a.m. 
to  4  p.m. 

Location:  National  Institutes  of 
Health,  Qinical  Center,  Bldg.  10,  Jack 
Masur  Auditorium.  9000  Rockville  Pike. 
Bethesda,  MD. 

Parking  in  the  Clinical  Center  visitor 
area  is  reserved  for  Clinical  Center 
patients  and  their  visitors.  If  you  must 
drive,  please  use  an  outiying  lot  such  as 
Lot  41 B,  Free  shutUe  bus  service  is 
provided  bom  Lot  41B  to  the  Clinical 
Center  every  8  minutes  during  rush 
hour  and  every  15  minutes  at  other 
times. 

Contact  Person:  Joan  C.  Standaert, 
Center  for  Drug  Evaluation  and  Research 
(HFD-110).  419-259-6211.  or  Danyiel 
D'Antonio  (HFD-21).  301-443-5455, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
m  the  Washington,  DC  area),  code 
12533.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  October  23, 1997,  the 
committee  will  discuss  basic  statistical 
considerations  for  the  evaluation  of 
active  control  clinical  trials,  and  new 
drug  application  (NDA)  20-845,  inhaled 
nitric  oxide  (Ohmeda  Pharmaceutical 
Products  Division,  Inc.),  for  treatment  of 
primary  pulmonary  hypertension  of  the 
newborn.  On  October  24, 1997,  the 
committee  will  discuss  NDA  20-839, 
PlavixTM  (clopidogrel  bisulfate,  Sanofi 
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Phannaceuticals.  Inc.),  for  prevention  of 
vascular  ischemic  events  in  patients 
with  a  history  of  symptomatic 
atherosclerotic  disease. 

Procedure:  hiterested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  9,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  on  October  23, 1997. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  9, 
1997,  and  submit  a  brief  statement  of 
the  general  nat\iie  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  10, 1997. 
Michael  A.  Friedinan. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-24848  Filed  »-17-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[Docket  No.  97D-0383] 

Draft  GuidarKe  for  Industry  on 
Population  Pharmacokinetics; 
Availability  ^ 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Population 
Pharmacokinetics."  This  draft  guidance 
is  intended  to  provide  recommendations 
regarding  the  use  of  population 
pharmacokinetics  in  the  drug 
development  process.  It  summarizes 
scientific  and  regulatory  issues  that 
should  be  addressed  during  the  conduct 
of  population  pharmacokinetic  studies/ 
analyses. 

DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance 
document  by  November  17, 1997. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  for 


industry  entitled  "Population 
Pharmacokinetics"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  request. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  Request 
and  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  draft  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shiew-Mei  Huang.  Center  for  Drug 
Evaluation  and  Research  (HFD-850), 
Food  and  Driig  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5671.  FAX  301-594-2503. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Population  Pharmacokinetics." 
Population  pharmacokinetics  is  the 
study  of  the  sources  and  correlates  of 
variability  in  plasma  drug 
concentrations  between  individuals, 
representative  of  those  in  whom  the 
dnig  will  be  used  clinically  when 
clinically  relevant  dosage  regimens  are 
administered.  Certain 
pathophysiological  features  of  patients 
can  regularly  alter  dose-concentration 
relationships.  For  example,  renal  failure 
usually  causes  steady  state  drug 
concentrations  to  be  greater  than  those 
of  patients  with  normal  renal  function 
receiving  the  same  dosage  of  a  drug 
eliminated  mostly  by  the  kidney. 
Population  pharmacokinetics  seeks  to 
discover  which  measurable 
pathophysiologic  factors  cause  changes 
in  the  dose-concentration  relationship 
and  to  what  degree  so  that  appropriate 
dosage  can  be  recommended. 

This  draft  guidance  presents  a 
comprehensive  overview  of  population 
methods,  including  when  to  perform  a 
population  study/analysis;  how  to 
design  and  execute  population 
pharmacokinetic  studies;  how  to  handle 
and  analyze  population 
pharmacokinetic  data;  how  to  perform 
internal  and  external  validation  of 
population  pharmacokinetic  models; 
and  how  to  provide  the  appropriate 
documentation  for  population 
pharmacokinetic  reports  intended  for 
submission  to  the  F13A. 


This  draft  guidance  represents  the 
agency's  current  thinking  on  population 
pharmacokinetics.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

An  electronic  version  of  this  draft 
guidance  is  available  on  the  Internet  at 
http://www.fda.gov/cder/guidance/ 
index.htm. 

Dated:  September  12.  1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-24733  Filed  9-12-97:  4:34  pm| 
WLLMQ  OOOE  41*0-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier  HCFA-R-aOl] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information.  Interested  persons  are 
invited  to  send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 

burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
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approved  collection;  Title  of 
Information  Collection:  Managed  Care 
Organization,  Incentive  Arrangement 
Disclosure  Form  and  Supporting 
Regulations  42  CFR  417.479.  417.500, 
434.44,  434.67,  434.70,  1003.100, 
1003.101. 1003.103. 1003.106;  Form 
No.:  HCFA^-201  (OMB  #  0938-0700) 
;  Use:  These  forms  were  created  in  an 
extensive  cooperative  effort  with  the 
American  Association  of  Health  Plans, 
State  Medicaid  Agency  representatives, 
and  the  Medicaid  Managed  Care 
Technical  Advisory  group  to  monitor 
compliance  with  fiederal  statute  and 
supporting  regulations,  governing 
physician  incentives  under  Medicare 
and  Medicaid  managed  care 
organizations.  The  currently  approved 
forms  and  the  revised  forms  being 
submitted  to  OMB  for  approval  are 
available  for  inspection  on  the  HCFA 
web  site,  on  the  Internet,  at  http:// 
www.hcfa.gov;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions,  state, 
local  or  tribal  government,  and  federal 
government;  Number  of  Respondents: 
450;  Total  Annual  Responses:  450;  Total 
Annual  Hours:  45.000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork©hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  September  10. 1997. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Sendees.  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-24726  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
tHCFA-685,  and  HCFA-684  A^ 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality^  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  (ESRD)  Network  Semi-Annual 
Cost  Report  Forms  and  Supporting 
Regulations  42  CFR  405.2110  and  405. 
2112;  Form  No.:  HCFA-685  OMB  # 
0938-0657;  Use:  The  Semi-annual  cost 
report  enables  HCFA  to  review  specific 
Network  costs,  compare  costs  between 
Networks,  and  project  future  Network 
costs.  The  Imports  are  also  used  as  an 
early  warning  system  to  determine  if  a 
Network  is  in  danger  of  exceeding  the 
total  cost  of  its  contract  Frequency: 
Semi-annually;  Affected  Public:  Not-for- 
profit  institutions;  Number  of 
Respondents:  18;  Total  Annual 
Responses:  36;  Total  Annual  Hours: 
108. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Tj(7e  of 
Information  Collection:  End  Stage  Renal 
Disease  Network  (ESRD)  Business 
Proposal  Forms  and  Supporting 
Regulations  42  CFR  405.2110  and 
405.2112;  Form  No.:  HCFA-684  through 
684  A-J  OMB  #  0938-0658;  Use:  Current 
End  Stage  Renal  Disease  (ESRD) 
Networks  and  other  bidders  are  required 
to  submit  contract  proposals  to 
participate  as  a  HCFA  sanctioned  ESRD 
Network.  The  business  proposal  forms 


are  used  to  satisfy  HCFA's  need  for 
consistent,  meaningful,  and  verifiable 
data  to  evaluate  contract  proposals. 
Frequency:  Every  three  years;  Affected 
Public:  Not-for-profit  institutioiu; 
Number  of  Respondents:  18;  Total 
Annual  Responses:  36;  Total  Annual 
Hours:  1,080. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786—1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  September  10, 1997. 
John  P.  Bnrice  m. 

HCFA  Reports  Clearance  Office,  HCFA, 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-24764  FUed  9-17-97;  8:45  am] 
BaiMQ  CODE  41Xe-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 
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Proposed  Proiect:  Grantee  Reporting 
Requirements  for  the  Ryan  White 
Comprehensive  AIDS  Resources 
Eme^ncy  (CARE)  Act  of  1990.  Title  III 
HTV  Early  Intervention  Services 
Program  (OMB  No.  0915-0158>— 
Revision  and  Extension 

Section  2651  of  the  Public  Health 
Service  (PHS)  Act  (commonly  known  as 
Title  ni  of  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1990). 
provides  categorical  funding  to  increase 
the  capacity  and  capability  of 
organizations  that  provide  primary 


Form  name 


Prografn  Data  Report  Form 


health  care  to  provide  HIV-related  early 
intervention  services  to  medically 
underserved  persons  who  have,  or  are  at 
high  risk  for  HTV  infection.  These 
services  are  provided  as  part  of  a 
continuum  of  HIV  prevention  and 
health  caie  services. 

This  clearance  request  is  for  extension 
of  OMB  approval  of  the  Title  III  Program 
Data  Report  form,  which  is  submitted 
Annually  by  Title  III  grant  recipients. 
The  bulk  of  the  information  being 
collected  describes  the  epidemiologic 
and  demographic  characteristics  of  the 
populations  receiving  early  intervention 


services  from  grant  recipients,  and 
provides  the  basis  for  the  annual  report 
to  the  Secretary  which  is  legislatively 
mandated.  It  is  also  used  to  monitor  the 
delivery  of  services,  guide  federal 
policy,  and  assist  in  program 
development  and  evaluation.  Only 
minor  revisions  to  the  form  are 
proposed,  including  deletion  of  some 
sections  foimd  to  lack  utility,  revision  of 
some  data  elements  and  instructions  for 
clarity,  and  addition  of  data  elements  to 
improve  the  usefulness  of  the  data. 

The  estimate  of  burden  for  the  form  is 
as  follows: 


Humtoeroi  re- 
spondents 


ie 


Resporxlenta 

per 
respondent 


1 


Hours  per  re- 
sponse 


84 


Total  tMHden 
hours 


13.944 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  Oliven,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  Room  1D235,  Washington, 
D.C  20503. 

Dated:  September  11, 1997.    • 
Jane  Harriaoii, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 
[FR  Doc.  97-24728  Filed  9-17-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  ResourcM  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Reviaw;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 


Propond  Project  Theileatth  Education 
Assistance  Loan  (HEAL)  Ptogram 
Ragulations— 42  CFK  Part  60— OMB 
No.  815-0108 — Extension  and  Revision 

This  clearance  request  is  for  extension 
of  approval  for  the  notification, 
reporting  and  recordkeeping 
requirements  in  the  ISAL  program  to 
insvue  that  the  lenden,  holders  and 
schools  participating  in  the  HEAL 
program  follow  sound  management 
procedures  in  the  administration  of 
federally-insured  student  loans.  While 
the  regulatory  requirements  are 
approved  under  this  OMB  number, 
much  of  the  burden  associated  with  the 
regulations  is  cleared  under  the  OMB 
numbers  for  the  HEAL  forms  used  to 
report  required  information  (listed 
below).  The  table  listed  at  the  end  of 
this  notice  contains  the  estimate  of 
burden  for  the  remaining  regulations. 

Annual  Response  Burden  for  the 
following  regulations  is  cleared  by  OMB 
when  the  reporting  forms  are  cleared: 

OMB  Approval  No.  0915-0034. 
Lender's  Application.  Borrower  Status, 
Manifest,  Loan  Transfer,  Contract  for 
Loan  Insurance 

Reporting 

42  CFR  60.7(c)(3).  Employer 

certification  of  nonstudent  status 

42  CFR  60.31(a),  Lender  annual 
application 

42  CFR  60.38(a),  Loan  reassignment 

Notification 

42  CFR  60.12(cKl),  Borrower  deferment 


OMB  Approval  No.  091S-0036, 
Lender's  Appticatian  far  Insurance 
Claim 

Reporting 

42  CFR  60.35(a)(2),  Lendw  skip-tracing 

activities 
42  CFR  60.40(a),  Lender  documentation 

to  litigate  a  defeult 
42  CFR  60.40(c)(l)(i).(ii),and  (iU). 

Lender  defeult  claim 
42  CFR  60.40(c)(2),  Lender  death  claim 
42  CFR  60.40(c)(3),  Lender  disability 

claim 
42  CFR  60.40(c)(4),  Lender  report  of 

student  bankruptcy 

OMB  Approval  No.0815-003a,  Student 
Application 

Reporting 

42  CFR  60.7(a)(l)(ii),  Student 

application 
42  CFR  60.7(aM3).  School  section  of  the 

application 
42  CFR  60.51(a),  School  section  of  the 

application 

Notification 

42  CFR  60.7(a)(2),  Federal  debt 
collection  policies-student 

42  CFR  60.33(c),  Creditworthiness  of 
applicant 

OMB  Approval  No.091 5-0043, 
Promissory  Note,  Repa3rnient  Schedule, 
Call  Report 

Notification 

42  CFR  60.7(c)(2)  Federal  debt 

collection  policies — nonstudent 
42  CFR  60.11(e),  Establishment  of 

repayment  terms — borrower 
42  CFR  60.11(f)(5).  Borrower  notice  of 

supplemental  repayment  agreement 
42  CFR  60.33(e),  Executed  note  to 

borrower 
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42  CFR  60.34(b)(1).  EstabUshment  of 
repayment  terms — lender 


OMB  Approval  No.  0915-0204, 
Phsrsician's  Certification  of  Permanent 
and  Total  Diselnlity 

Reporting 

42  CFR  60.39(bM2).  Holder  request  to 
Secretary  to  determine  borrower 
disability 

TABLE  OF  Regulatory  Sections  and  Respondent  Burden 


The  estimate  of  burden  for  the 
regulatory  requirements  of  this 
clearance  are  as  follows: 


Type  of  burden 


Transactions 
peryeer 


Estimated  time  per 
transaction 


Annual  re- 
sponse txirden 
(hrs.) 


REPORTING 
Subpart  D:  Lander— 32  PartlclpaUng 


60.32(b)  Application  for  Loan  

80.40(c){1)(iv)  Banknjptey  Report  to  the  Secretary  ..."!! 

60.42(d)  Audit  

60.42(e)  Evidence  of  Fraud 

60.43(b)  Evidence  of  Cause  for  Administrative  Hearing 


Subtotal 


'0 
140 

32 
3 
2 


177 


0.00 

12  irtn  ._ .. 

240  min.  (4  fws.) 
120  min.  (2  hrs.) 
180  min.  (3  hrs.) 


0 

28 

128 

6 

6 


1M 


Subpart  E:  School— 190  Participating  Schools 


60.56(c)  Biennial  Audit 

60.60(b)  Evidence  of  Cause  for  Adntinistrative  Heariiia 

60.61(b)  Evidence  of  Fraud .„.. 

60.61  (d)  Bankruptcy  Documentation ™!!..."!!.! 


Subtotal 

Total  Reporting:  960  hrs. 


190 

3 

0.00 

140 


333 


240  min.  (4  hrs.) 
180  min.  (3  hrs.) 

0.00 

10  min  . 


7«0 

9 

aoo 

23 


792 


60.0(a)(5)  Sale  or  Transier  of  Loan 

60.8(b)(3)  Status  change 

60.61(d)  2  Bankruptcy  


NOTIFICATION 
Subpart  B:  Borrower— 20,640  Dorrewais 


Subtotal 


20,500 
140 


20.640 


Burden  included  in  60.38a 

10  min 

10  min „ „.„„ 


3.417 
23 


3.440 


LoanAandar— 32  Partldpaling  Landers 


60.18  Loan  Consoikiatxxi 

60.21(b)(2)  Refund  Check  Transfer 

60.21  (b)(2)  Refund  Check  Notificatton 


5.000 
1.000 
1.000 


40  min 
30  min 
15  min 


3.333 
500 

250 


Subpart  D:  Lander— 32  Participating  Lenders 


60.33(g)  Denial  of  Loan 

60.33(h)  Borrower  Indebtedness 
60.34(c)  Biannual  Debt  Status 


60.35(a)(1)  Delinc^jent  Payment  Notk»  to  Borrower 

60.35(c)(2)  Delinquent  Notice  to  Credit  Reporting  Agency  ... 

60.35(e)  Demand  Letter „ 

60.37(a)  Right  to  Fo«t)oarance  Z"   1 

60.37(c)(3)  Reminder  of  obligatk)n  to  pay !!!™..."!"! 

60.38(a)  Notification  to  Borrower  of  Loan  Reassignment 
60.40(c)(1)(iv)  and  (c)(4)  Default  Notificatton  to  Courts 


Subtotal 


133 
15.227 
250,000 
9,500 
1.300 
1.300 
2,400 
1.200 
7,500 

140 


295.700 


14  min 
1  min  .. 
10ri*i 
30  min 

15  min 
10  min 
5  min  .. 
10  min  . 
5  min  ... 
25  min  . 


31 

254 

41.687 

4.750 

325 

217 

200 

200 

625 

58 


52.410 


Subpart  E:  School— 190  Parfldpating  Schools 


60.53  Change  in  Student  Status  .. 

60.54  Notice  o(  Refund  Payment  .""."'ZZZ. 

80.57  Borrower  Identifying  Information „. 

60.61(a)(1)  Entrance  Interview  ». „..» Z 

60.61(a)(2)  Exit  Interview 

60.61(a)(2)  Student  Departure  NotificatkNi  to  Lender" 

60.61(a)(3)  Unresolved  Discrepancies  to  Lender 

60.61  (a)(7)  Change  in  Student  Address  to  Lender  .... 


190 

1.240 

6,818 

6,818 

190 

204 

10,227 


Burden  included  with  60.61(a)(7) 
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Table  of  Regulatory  Sectkdns  and  RESPONDEhfr  BuR0Eh4— Continued 


Type  of  burden 


Subtotal 

To^  r^etilicatian:  67,041  hrs. 


Transactions 
per  year 


25.687 


Estimated  time  par 
transaction 


Annual  re- 
sponse txjrden 
(hrs.) 


11,191 


RECOROKEEPmO 
SubfMitB:  Derieeur 


60.7(a)(2)  StudOTt  Signed  Slnil.-Gov  Debt  Collection  Procedures 
60.7(c)(2)  Noo-Studeet  signed  StenL-Gov.  Debt  Collection  


Burden  included  in  60.34(b)(2)  and  60.81  (^(1)&(2) 

0.00  I  I  0.00 


Subpart  D:  Lander  32  Partidpaling  Lendara 


60.31  (OProcedures  for  Servicing  &  Collecting  Loans 

60.33(e)Promissory  Note - — • 

60.34(b)(2)  Tenns  of  Repaytnent  Schedules  

60.35(a)(1)  Attempts  to  Collect  Delinquent  Payment 

60.35(a)(2)  Documentation  of  Skip-tracing — 

60,37(a)(1)  Documentation  o*  Borrower's  Inability  to  Pay 

60.37(c)  Renewals  of  Fortjearance  — 

60.37(c)(1)  Basis  for  Belief  of  Borrower  Hent  to  Default. ... 

60.40(a)  Documentation  of  Insurance  Gtaims 

60.42(a)(1)  Loan  Records 

60.42(a)(2)  Borrower's  Payment  History  _ 


Subtotal 


32  1  240  min.  (4  hrs.) I 

Burden  included  m  6e.42(a)(2) 


15,227 

10,000 

2,500 

2,500 

1,20a 

300 

978 


5  min  ... 
5  min  ... 
lOmin  . 
15  min  . 
10  min  . 
lOnrwv. 
70  rr*i  . 


Burden  included  in  60.42(«4(2) 
125,000    15  min. 


157,737 


Subpart  E:  SciMM*-t90  Participating  Schoola 


60.51(f)(1)  Documentation  of  Needs  Analysis  Adjustmerrt  _ 

60.51(f)(2)  Document^ion  of  Standard  Student  Budget  Adjustments 

60.56(a)  Required  Retention  of  HEAL  Bontjwer  Records  -. 

60.56(b)  Five  year  Retention  of  Student  Records 

60.57  Retention  of  Reports  to  the  Secretary ... 

6a61  (a)(1)  Entrance  Interview 

6a61  (a)(2)  Exit  Interview 


60.61  (a)(4)  HEAL  Chedt  Receipt _. 

60.61(a)(5)  Con^ete  Records  of  HEAL  Borrowers 
60.61  (a)(6)  Criteria  for  Student  Budgets ~. 


Subtotal  ...„.«...»«.«.._....■■.. 

Total  Recordkeeping:  69.619  Hrs. 
Total  Annual  Burden:  137,620  Hrs. 

1  hto  new  HEAL  loans. 

2  Burden  is  from  Subpart  E—ScbooL 


Burden  inducted  in  60.61  (aH5) 
Burden  included  in  60.61  (a)(5) 
Burden  included  in  60.61  (a)(5) 
Burden  included  in  60.61  (a)(5) 


190 

6318 

6,818 

190 

125,000 

10,227 


145,834 


45  min 

5  min  _....«.„.... 

5  min »....»m 

300  min.  (5  hrs.) 

15  min 

2  min _ 


128 

1,280 
833 
417 
625 
200 
50 

1,141 

31,250 


35.913 


143 
568 
568 

960 

31.250 

227 


33,706 


Written  comments  and 
reconmiendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  Oliven.  Himian  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503. 

Dated:  September  11. 1997. 
f ana  Harnaon, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

IFR  Doc.  97-24729  Filed  9-17-97;  8:45  am) 
■UJNQ  COOC  41S»-1S-P 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HsaHh 

National  Cancsr  InstHuta;  Nottce  of 
Clossd  Heating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  (Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  folkiwing  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP): 

Name  of  SEP:  The  Agricultural  Healdi 
Study— Phase  m. 

Date:  October  14. 1997. 

Tune:  1:00  p.m.  to  Adjournment 

Place:  Teleconference,  Executive  Plaza 
North,  Conference  Room  F,  6130  Executive 
Boulevard.  Bethesda,  MD  20892. 

Contact  Person:  Courtney  M.  Kerwin. 
Ph.D.,  M.P.H.,  Scientific  Review 
Administiator.  National  Cancer  Institute, 


NIH.  Bxaentivenaza  North,  Room  6301. 6130 
Executive  Boulevard.  MSC  7405,  Bethesda. 
MD  20892-7405,  Telephone:  301/496-7421. 
Purpose/ Agenda:  To  evaluate  and  review 
responses  to  Request  for  Proposal. 
The  meeting  will  be  closed  in  accordance 
with  the  provtsioiu  set  forth  in  lecs. 
552b(cK4)  and  552b(c)(6),  TiUe  5,  U.S.C 
Proposal  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  proposal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancsr  Centers 
Support:  93.398,  CUmcer  Research  Manpower. 
93.399.  Cancer  Control) 
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Dated:  September  12. 1997. 
LaVeme  Y.  StaingBeld. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-24752  Filed  9-17-97;  8:45  am] 
BNJJNa  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltiites  of  Health 

National  Cancer  InstitiJta;  Notica  of 
Closad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  (Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  histitute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Molecular  Epidendblogy  of 
Hepatocellular  Carcinoma. 
Date:  October  22-24. 1997. 
Tmie;  October  22 — 8:00  p.m.  to  11:00  p.m., 
October  23 — 8:00  a.m.  to  8KX)  p.m..  Octobw 
24—7:30  a.m.  to  11:30  a.m. 

Place:  Radisson  Hotel^Philadelphia— 
Northeast,  2400  Old  Lincoln  Highway, 
Philadelphia.  PA  19107. 

Contact  Person:  David  bwin,  PhD., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH.  Executive  Plaza  North, 
Room  635E.  6130  Executive  Boulevard,  MSC 
7408.  Bethesda,  MD  20892-7408,  Telephone: 
301/402-0371. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  September  12, 1997. 
UVeme  Y.  StringfieM, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-24756  Filed  9-17-97;  8:45  am] 
BUMta  COOe  414fr.«1..4l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HIealth 

National  Inatitute  on  Alcohol  Abuse 

and  Alcoholism;  Notica  of  Cloaad 
Msating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  Initial  Review 
Group: 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

A^ame  of  Committee:  Clinical  and 
Treatment  Subcommittee. 

Dates  of  Meeting:  October  30-31. 1997. 

Time:  October  30. 8:30  a.in.  to  recess. 
October  31.  8:30  a.m.  to  adjournment 

Place  of  Meeting:  Double  Tree  Hotel.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Elsie  D.  Taylor,  6000 
Executive  Blvd,  Suite  409,  Bethesda.  MD 
20892-7003.  301-443-9787. 

The  meeting  wrill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6).  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal  U-* 

information  concerning  individuals 
associated  with  the  applicatiotu  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271.  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
and  93.891,  Alcohol  Research  Center  GranU; 
National  Institutes  of  Health) 
Dated:  September  12, 1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NBi. 
[FR  Doc.  97-24753  FUed  9-17-97;  8:45  am) 
MLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . « 

National  Institutes  of  Hsaith 

National  Institute  on  Deafness  and 
Othar  Communication  Disorders; 
Notica  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Ckimmittee  Act,  as 
amended  (5  United  States  Code. 


Appendix  2).  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  October  22-24, 1997. 

Time:  October  22  and  23 — 8  am-5  pm, 
October  24 — 8  am  to  adjournment 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  person:  Melissa  Stick,  PhJ).. 
M.P.H.,  Scientific  Review  Administrator, 
NIDCD/DEA/SRE,  EPS  400C,  6120  Executive 
Boulevard.  MSC  7180,  Bethesda  MD  20892- 
7180,  301-496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafiiess  and  Communication 
Disorders) 

Dated:  September  12, 1997. 
LaVanw  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-24754  Filed  9-17-97;  8:45  am) 

BHXMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutes  of  Health 

National  Inatltuta  of  Nuraing  Research; 
Amended  Notica  of  Masting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Council  for  Nursing  Research  and  its 
Subcommittee,  National  Institute  of 
Nursing  Research.  September  22-23, 
1997,  which  was  published  in  the 
Federal  Register  on  August  21, 1997  (62 
FR  44480). 

The  meeting  place  for  the  National 
Advisory  Council  for  Nursing  Research 
has  changed  to  Building  31,  Ckinference 
Room  6,  9000  Rockville  Pike,  Rockville, 
Maryland,  on  September  23  at  8:30  ajn. 

Dated:  September  12, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-24756  Filed  9-17-97;  8:45  am] 

BIUJNQ  OOOe  4140-01-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctet  Na  FR-4263-N-24] 

Notice  of  Proposed  Information 
Collection  for  Put>Uc  Comment 

AGBICY:  Office  of  tiie  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
action:  Notice. 


SUMMARY:  The  propoaed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  17, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Departnrant 
of  Housing  and  Urban  Development. 
451  7th  Street.  SW.  Room  8226. 
Washington.  IX  20410. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Kama  Wong.  Social  Science  Analyst, 
Office  of  Policy  Development  and 
Reserch— telephone  (202)  708-0574 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  propossd 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 


Title  of  Proposal:  The  Survey  of 
Community  Development  Work  Study 
Program  participants. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  being  collected  to 
evaluate  the  Office  of  University 
Partnership's  Community  Development 
Work  Study  Program  (CDWSP).  The 
objective  of  this  research  is  to  examine 
the  CDWSP's  relative  attainment  of  its 
goals  to  expand  educational  and 
employment  opportunities  for  the 
economically  disadvantaged  and 
minority  students.  Students  who  have 
participated  in  the  CDWSP  from  1987- 
1995  will  be  surveyed  to  obtain 
information  on  their  educational  access, 
skills-building,  job  experience,  and 
career  attainment.  This  information  will 
assist  the  Department  in  evaluating  and 
administratinB  the  CDWSP. 

Members  of  affected  public:  A  sample 
of  750  students  who  have  participated 
in  the  CDWSP  bom  1987-1995  will  be 
siuveyed. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  by  a  one-time  mail 
questionnaire  with  750  CDWSP 
participants.  These  mail  questionnaires 
will  take  an  average  of  twenty-five 
minutes  to  complete.  This  means  a  total 
of  approximatriy  313  hours  of  response 
for  tbs  information  collection.  If 
necessary,  one-time  telephone 
interviews  may  be  conducted  utilizing 
the  mail  questionnaire  instrument  to 
achieve  an  adequate  response  rate. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Antkority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35. 
as  amended. 

Dated:  September  10. 1997. 
Pa«l  A.  Laeaard, 

Deputy  Asastant  Sectetaryfor  the  Office  of 
Policy  Development. 

IFR  Doc.  97-24773  Filed  9-17-97;  8:45  am) 
aaxMO  oooc  42ie-»4ti 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-OeO-07-6350-00:  GP7-0283] 

Notice  of  Intent;  Plan  Amendment 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent  to  amend 

Resource  Management  Plan,  Oregon. 

SUMMARY:  In  accordance  with  43  CFR 
1610.2  and  1610.3,  notice  is  given  that 


the  Bureau  of  Land  Management  (BLM) 
in  the  State  of  Oregon,  Eugene  District, 
intends  to  analyze  an  amendment  to  the 
Eugene  Resource  Management  Plan 
(RMP).  The  purpose  of  the  plan 
amendment  is  to:  (1)  make  available  for 
exchange  one  113.70  acre  parcel  of  land 
in  Doudas  County,  Oregon;  (2)  make 
available  for  disposal  three  parcels  of 
land  containing  approximately  10  acres 
in  Lane  County,  Oregon;  and  (3)  add  a 
provision  to  allow  the  disposal  of  lands 
without  a  plan  amendment  where 
survey  hiattises  and  unintentional 
encroachments  on  public  land  are 
discovered  in  the  futiue  which  meet 
legal  disposal  criteria.  The  RMP 
amendment  would  facilitate  the 
completion  of  one  land  exchange  with 
John  Hancock  Mutual  Life  Insurance 
Company  (Hancock),  the  resolution  of 
two  longstanding  unauthorized  use 
situations,  and  the  transfer  of  a  parcel  to 
Lane  County  that  has  been  used  by  the 
County  as  a  landfill  and  solid  waste 
transfer  site. 

DATES:  The  BLM  is  inviting  comments 
to  be  considered  in  the  preparation  of 
the  plan  amendment  and  environmental 
assessment  Comments  may  l>e 
addressed  to  the  District  Manager, 
Bureau  of  Land  Management,  at  the 
address  shown  below  and  should  be 
postmarked  by  October  20. 1997. 
ADDRESSES:  Detailed  information 
concerning  the  plan  amendment  and  the 
proposed  land  exchange  and  land 
disposals  it  would  facilitate  is  available 
at  the  Eugene  District  Office,  P.O.  Box 
10226  (2890  Chad  Drive).  Eugene. 
Oregon  97440. 

FOR  FURTHER  MFORMATWN  CONTACT. 
Steve  Madsen,  Realty  Specialist,  Eugene 
District  Office,  at  (541)  683-6948. 
SUPPt-EMENTARY  INF0RMATK3N:  The 
Eugene  Resource  Management  Plan 
(1995)  assigns  all  lands  administered  by 
the  Eugene  District  to  one  of  three  Land 
Tenure  Zones.  Those  lands  in  Zone  1 
are  identified  for  retention  and  may  not 
be  transferred  out  of  Federal  ownership 
by  exchange  or  sale,  while  those  in  Zone 

2  may  be  considered  for  exchange  and 
:    those  in  Zone  3  may  be  considered  for 

sale  or  exchange.  The  regulations  at  43 
CFR  2711. 1-lW  require  that  do  parcel 
of  public  land  may  be  offiered  for  sale 
imtil  it  has  been  specifically  identified 
in  an  approved  land  use  plan  (i.e. 
assigned  to  Land  Teniue  Zone  3). 
The  parcel  of  land  proposed  for 
exchange  to  Hancock  (as  part  of  a  larger 
transaction)  is  currently  assigned  to 
Land  Tenure  Zone  1.  The  plan 
amendment  would  assign  it  to  Zone  2. 
-    The  parcel  is  described  as  Lots  1, 2  and 

3  of  Section  7,  Township  19  South, 
Range  8  West.  Willamette  Meridian.  At 
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completion  of  the  exchange, 
approximately  285  acres  acquired  frt>m 
Hancock  woidd  be  added  to  Land 
Tenure  Zone  1. 

The  two  parcels  proposed  fpr  sale  to 
resolve  longstanding  unauthorized  use 
situations  would  be  assigned  to  Land 
Teniue  Zone  3  and  are  located  within 
Section  11,  ToMmship  16  South,  Range 
7  West  and  Section  2.  Township  21 
South,  Range  3  West.  Willamette  , 
Meridian. 

The  parcel  proposed  for  transfer  to 
Lane  County  would  be  assigned  to  Land 
Tenure  Zone  3  and  is  located  within 
Section  7,  Township  16  South,  Range  6 
West,  Willamette  Meridian. 

The  proposed  RMP  provision  to  allow 
the  disposal  of  lairds  without  a  plan 
amendment  where  survey  hiatuses  and 
tmintentional  encroachments  on  public 
land  are  discovered  in  the  future  wotild 
provide  for  such  lands  to  be 
automatically  assigned  to  Land  Tenure 
2^ne  3  where  legal  disposal  criteria  are 
met.  This  provision  would  potentially 
affect  lands  located  in  portions  of 
Benton,  Douglas,  Lane  and  Linn 
Counties.  Oregon. 

The  plan  amendment  and  proposed 
Hancock  exchange  will  be  analyzed  in 
an  environmental  assessment.  No 
individual  disposal  actions  to 
accomplish  the  other  actions  described 
above  would  be  completed  until  the 
appropriate  environmental  emalyses  and 
public  and  interagency  reviews  were 
completed  in  the  future  and  the  action 
found  to  be  in  conformance  with  other 
provisions  of  the  RMP. 

Major  issues  involved  in  the  plan 
amendment  include:  (1)  Impacts  to 
management  of  public  forest  lands, 
including  scarce  mature  forest  habitats 
and  (2)  impacts  to  local  government 
revenues  and  the  local  economy. 
Disciplines  to  be  represented  on  the 
interdisciplinary  teem  preparing  the 
plan  amendment  and  environmental 
assessment  include,  but  are  not  limited 
to:  archeology,  anthropology,  lands  and 
minerals,  recreation,  forestry,  fisheries, 
hydrology,  botany,  soils,  wildlife, 
geology  and  hazardous  materials. 

The  need  for  a  public  meeting  will  be 
evaluated  based  on  the  level  of  public 
input  as  a  result  of  public  notification 
procedures.  Any  public  meeting  will  be 
announced  at  least  15  days  in  advance. 

Detailed  information  concerning  the 
proposed  exchange  and  plan 
amendment,  including  the 
environmental  assessment,  will  be 
available  at  a  later  date  at  the  BLM 
office  in  Eugene,  Oregon.  When  the 
draft  plan  amendment  and  the 
environmental  assessment  are 
completed  in  the  fall  of  1997.  another 
comment  period  will  be  provided  to 


allow  for  additional  public  input  to  the 
exchange  and  plan  amendment.  This 
comment  period  will  be  announced  in 
a  Federal  Register  notice  and  local 
media.  Any  final  decision  will  also  be 
published  to  these  same  standards  and 
applicable  appeal  or  protest  period(s) 
will  be  provided. 

Dated:  September  2, 1997. 
Oanis  WilUanison, 
Acting  District  Manager. 
(FR  Doc.  97-24832  Filed  9-17-97;  8:45  am) 

BILUNO  COM  4«10-a»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
[lffT-«00-132IMMq 

Notice  of  Intent  To  Plan  and  Notica  of 
Exchange  Proposal 

AQBICY:  Bureau  of  Land  Management 
(BLM).  Montana,  Miles  Qty  District, 
Powder  River  Resource  Area,  Interior. 
ACTION:  Notice  of  intent  to  plan  and 
notice  of  proposed  exchange  of  alluvial 
valley  floor  fee  coal  in  Rosebud,  County, 
for  federal  coal  in  Rosebud  and  Powder 
River  Counties.  Montana. 


An  Environmental  Impact 
Statement  will  be  prepared  to  consider 
an  exchange  proposal  of  fee  coal  in  the 
alluvial  valley  floor  of  the  Tongue  River 
within  the  Powder  River  Resource  Area, 
Miles  Qty  District.  This  action  will  be 
in  conformance  with  the  Powder  River 
Resource  Management  Plan  (1984).  It 
will  be  based  on  existing  statutory 
requirements  and  will  meet  the 
requirements  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
and  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  of  1977.  The 
Draft  EIS  is  schedided  for  completion  by 
fell,  1998. 

DATES:  Any  issues,  concerns  or 
alternatives  should  be  submitted  to  BLM 
on  or  before  November  14. 1997. 

A  series  of  public  meetings  have  been 
planned  to  fecilitate  public  participation 
in  the  proposal.  The  schedule  is  as 
follows: 

1.  October  20,  7:00  p.m..  Broadus.  MT 

2.  October  21.  7.00  pjn.,  Forsyth,  MT 

3.  October  22.  noon.  Lame  Deer,  MT 

4.  October  23,  7:00  p.m.,  Miles  Qty.  MT 

5.  October  27. 10:00  a.m..  Crow  Agency. 
MT 

6.  October  26.  6:00  p.m.,  Ashland,  MT 

7.  October  29,  7:00  p.m..  Billings,  MT 
ADDRESSES:  All  submissions  should  be 
sent  to  the  following  address:  Bureau  of 
Land  Management.  Powder  River 
Resource  Area  Manager,  111  Garryowen 
Road.  Miles  City,  Montana  59301. 


The  public  meetings  will  be  held  at 
the  following  locations: 

1.  Broadus,  Community  Center 

2.  Forsyth.  City  Hall,  247  North  9th 

3.  Lame  Deer,  Chamber  of  Commerce 
Meeting  Room 

4.  Miles  City,  Miles  Community  College, 
Room  106 

5.  Crow  Agency,  location  to  be 
announced 

6.  Ashland,  St.  Labre  School 
Auditorium 

7.  Billings,  Montana  Department  of  Fish, 
.  Wildlife  and  Parks  Conference  Room, 

2300  Lake  Elmo  Drive 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Benoit.  Team  Leader.  (406)  233-2841. 
SUPPI.EMBITARY  INFORMATION:  The  BLM 
is  considering  a  proposal  to  exchange 
fee  coal  pursuant  to  Section  206  of 
FLPMA.  (43  U.S.C  1716)  as  amended, 
and  Section  510(b)(5)  of  SMCRA  (30 
U.S.C  1260(bM5)).  The  exchange  has 
been  proposed  by  the  Nance  Cattie 
Company,  Brown  Cattie  Company,  et  al., 
through  Montco  acting  as  their  agent 
Section  510(b)(5)  of  SMCRA  provides 
that  owners  of  coal  determined  to  be 
imminable  due  to  prohibitions  against 
mining  coal  within  an  alluvial  valley 
floor,  west  of  the  100th  Meridian,  west 
longitude,  are  entitied  to  an  exchange  of 
coal  with  the  Federal  Government 

The  Nance  Cattie  Company,  Brown 
Cattie  Company,  et  al.  have  proposed  to 
exchange  to  the  United  States  the 
following  described  nonfederal  Alluvial 
Vtdley  Floor  coal  in  Rosebud  County. 
Montana: 

Principal  Meridian  MoBtaoa 

T.  4  S..  R.  43  E., 

Sec  23,  Lot  2.  SEViSEVi; 

Sec.  24.  Lots  2  to  4  inclusive.  SV^SWVi, 
NE'/tSEV*.  SWy«SEV«; 

Sec.  25.  W'-^NWV4; 

Sec.  26,  NEV«.  EMiWVSi.  SWViNWVd. 
NViSEV*.  SW'ASEV*: 

Sec  27.  Lot  1; 

Sec  33.  Lot  1; 

Sec  34.  SV^NEVi.  SWVi.  WViSBVi: 

Sac  35.  WVkNWVi; 
T.  5  S..  R.  42  £.. 

Sec  22.  SEV4SEVii: 

Sec  25.  Lot  5.  BVtB>A; 

Sec  27,  Lot  1,  SEy«NEy«; 

Sec  35,  £</>>,  EV^SWV«: 
T.  5  S.,  R.43  E., 

Sec  3,  Lots  3  and  4; 

Sec.  9,  WViNEV^.  NEy4SWy4.  NWViSEW: 

Sec  17.  NyiNEy4.  SWVtNEyi,  NEV«J'4¥W^; 
T.  6  S..  R.  42  E.. 

Sec.  1,  SEViNEyt.  E  VtSEVi.  SWy4^y4; 

Sec  12.  EVtEVi,  SWViNEVi.  SEViSWV^. 
WViSEVi; 

Sec  13.  NEV4NEy4: 
T.  6  S.,  R.  43  E.. 

Sec  6.  Lots  2  to  7  inclusive.  SE%NWy4, 
EViSWyi; 

Sec  7.  Lou  1  to  4  inclusive,  E^/iVtVti 

Sec  18.  Lou  1  and  2.  NWV4NEy4.     ^ 
NEy4NWV.. 
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Approximately  3.737.99 

In  exchange,  the  United  States  would 
transfer  title  to  federal  coal  of  equal 
value,  as  determined  by  appraisal  and  in 
accordance  with  the  procedures  found 
in  43  CFR  2201.6,  &om  the  following 
described  pool  of  fisderal  coal: 

Principal  Mandian  Montana.  (Ko— bud 
County,  Mootaiia) 

T.  4  S..  R.  44  E., 
Sec  7.  Lota  6  and  7,  SEV*SE}/*; 
Sac.  8.  Lota  2  to  4  iocliuiva.  Lota  S  to  13 

inclusive,  SViSWV*: 
Sw:.  16.  SEV4; 
Sec  18,  NEVtNEVi: 
Sec  20.  all; 

Sec  30.  Lota  1  to  4  inclusive.  EVi.  E'/iWVt: 
Sec  31.  Lot  1,  NWV4NWViSWVj«V.. 

SV1NV1SV2NEV*.  S»/jS'/iNEV«. 

W/iNEV«NWV4.  N'/iSEV4NWV«. 

N^,^SEV4SEV4NWV4, 

SEV«SEV4SEV»NWV4.  NViNViNEVtSEVi; 
Sec  32.  Lota  1  to  4  inclusive.  NVk.  N\^%: 
T.  5  S..  R.  43  E.. 
Sec  2.  Lota  1  to  10  inclusive.  SWV4NEV4. 

SV1NWV4,  NV1SWV4,  NWV4SEV4; 
Sec  10.  Lota  1  to  11  inclusive.  NWV«. 

NWy«SEV4. 
Approximately  4.147.78 1 


Principal  Meridian  Montana.  (Powder  River 
Connty.  Montana) 

T.  2  S..  R.  45  E.. 

Sec  29.  SVi: 

Sec  30.  Lota  1  to  4  inclusive.  EVk.  EVtWVt; 

Sec.  32.  Lota  1  to  4  inclusive.  NVi.  NV^V^: 
T.  3  S.,  R.  45  E.. 

Sec.  4.  Lota  3  and  4.  SVtNWV4.  SWV4: 

Sec  6.  Lota  1.  2. 6  and  7,  SV^NEV4. 
EV>SWy4.  SEVi: 

Sec.  8.  alL 

Approximately  3,048.60  i 


Principal  Meridian  I 
Connty.  Montana) 

T.  3  S..  R.  44  E.. 

Sec.  34.  all; 
T.  4  S..  R.  44  E.. 

Sec.  2.  Lota  1  to  4  inclusive.  SViNVk.  SVt; 

Sec  4.  Lota  1  to  10  inclusive.  SV^NWVi. 

SWV4. 

Approximately  1,883.17  acres. 

Subject  to  valid  existing  rights,  the 
federal  land  identified  above  has  been 
segregated  from  appropriation  under  the 
public  land  laws  and  minerals  laws, 
except  from  a  coal  exchange  for  a  period 
of  three  years  beginning  August  6,  1997. 

Dated:  September  12. 1997. 
Darrel  PMoriw.  ^ 

Acting  District  Manager. 
(FR  Doc.  97-24791  Filed  9-17-07;  8:45  am] 
■ajjMO  cooc  4ii>  on  r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[lfT-07»-«7-1M(MW| 

Reaource  Advieory  Council  Meeting, 
Butte,  MT 

AQBICY:  Butte  District  Office.  Bureau  of 

Land  Management,  DOI. 

ACTION:  Notice  of  Butte  District  Resource 

Advisory  Ckiuncil  Meeting,  Butte. 

Montana. 


The  Council  will  convene  at 
9:30  a.m.,  Wednesday.  October  15,  1997. 
Issues  that  will  be  discussed  include 
travel  management  plan.  ORV  use.  and 
the  RAC's  involvement  in  implementing 
the  Standards  and  Guidelines. 

The  meeting  will  be  held  at  the  Butte 
District  Office.  106  N.  Parkmont.  Butte. 
Montana. 

The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Council.  Oral  comments  may  be 
presented  to  the  Coimcil  at  1 1  a.m.  The 
time  allotted  for  oral  comments  may  be 
limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  District.  106  North 
Parkmont  (P.O.  Box  3388),  Butte. 
Montana  59702-3388;  telephone  406- 
494-5059. 

FOR  FUfmiER  MFOMfUnON  CONTACT: 
Jim  Owings  at  the  above  address  or 
telephone  number. 

Dated:  September  9, 1907. 
lanMS  R.  Owings. 
Dittrict  hSanagar. 
(FR  Doc.  97-24785  Filed  0-17-«7:  8:45  am) 

— JJMQ  cooc  4S1S  DM  P  M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 
[co-a3a-i43o-oi:  coc  i2a«| 

PubHc  Land  Order  Na  7283;  Partial 
Revocation  of  Executive  Order  No. 
5327  md  Public  Land  Older  No.  4622; 
Colorado 

AGENCY:  Biireau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  order  anid  a  public  land 
order  insofar  as  they  afiiect  164.86  acres 
of  public  land  withdrawn  for  protection 
of  oil  shale  resources.  The  withdrawals 


are  no  longer  needed  for  this  purpose 
and  revocations  are  needed  to  permit 
disposal  of  the  land  through  sale  under 
the  Recreation  and  Public  Purposes  Act. 
as  amended.  The  land  is  temporarily 
closed  to  surface  entry  and  mining  due 
to  a  pending  sale  application.  The  land 
has  been  and  will  remain  opoi  to 
mineral  leasing. 

ffFECnVE  DATE:  October  20. 1997. 
FOR  FURTHER  arORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2850  Youngfield,  Lakewood, 
Colorado  80215-7076,  (303)  239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5327  and 
Public  Land  Order  No.  4522,  which 
withdrew  public  land  for  the  protection 
of  oil  shale  and  associated  values,  are 
hereby  revoked  insofiar  as  they  affiact  the 
following  described  land: 

Sixth  Principal  Meridian 

T.  6  S.,  R.  04  E., 

Sec  17,  lota  18.  20.  22.  and  24: 

Sec  20.  lota  1.  5.  8.  and  11. 

The  area  described  contains  184.86  acres  in 
Garfield  County. 

2.  At  9  a.m.  on  October  20. 1997,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subfect 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  October  20, 
1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  Septemtwr  4, 1997. 
Boo  AnnstitNi^ 

Assistant  Secretary  (^ the  Interior. 
(FR  Doc.  97-24834  Filed  9-17-97;  8:45  ami 


DEPARTMBfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-060-87-1430-01;  AZA  2SM1] 

Arizona:  Notice  of  Realty  Action; 
Bureau  Motion  Recreation  and  Public 
Purpoaea  Claeaification;  La  Paz 
County,  AZ 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  land  in 
the  Town  of  Quartzsite,  Arizona,  has 
been  examined  and  found  suitable  for 
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classification  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C 
869  et  seq.): 

Gila  and  Sail  liver  Meridian.  Arizona 

T.  4N..R.19W.. 
Sec  15,  EVi.  NViNWV*,  NViS'/iNWV«, 
NViSWV4SWV«NWV»,  SEV«SEV«NWy«. 
NEV4NEV4SWV4.  S»/jN'/<iSWV4. 

NViSwy4SWV4.  SEV4SWV4; 

Sec  17.  all: 

Sec  20.  NVi.  SWV4,  N»/.SEV4,  SWV4SEV4. 
N'/iSE'ASE'/..  SWV4SEV4SEV4. 
SMiSEy4SEV4SEV4: 

Sec.  21.  WViNEV4.  NVJ4WV4. 
NViSWViNW'/i.  NE'ASEViNW'A, 
S'/iSViNWV4  excluding  23.969  acres 
under  Recreation  and  Public  Purposes 
classification  and  lease  AZA  22501; 

Sec  22.  lot  1.  NEV4.  SEV4SEV4; 

Sec  23,  NVi.  SEV4SWV4SWV4,  N</<iSEVb. 
N»/iSV.SBVC,  N'/iSWy4SWV4SEV4. 

SBy4Swy4SWy4SBy4 
SE  V4SEy4S  w  y4SBV4 , 
EViSwyiSEyiSBVi.  wviSBv^SBy4SEy4: 

Sec  28.  SVtNEyiNEViNEVtNEVt. 

wv>NEy4NEy«NEy4. 

SEy«NEV>NEy4NEy4. 

BVJ«iwy4NEy4NEy4, 

svj<wy4NWy4NEy4NEVi, 

swy4Nwy4NEy4NBV4, 

NEy4NEy4NW  y4NEV«. 

SV2NBy4NWy4NEy4, 

NBy4NWy4NWV4NEV{i. 

sv!iNWy«Nwy4MEy4.  svmv^nevi. 

SV^NEVi.  SVkNBVtNBVtNWVi. 

WVtNBVtNWVi.  SBViNEV«N«W^, 

SEy4NWy4; 
Sec.  28,  E'/tNWyiSBVi, 

SV«iNWy4NWy4SEy4,  SWViNWVtSBVi: 
Sec  29.  Wi/iSWy4NEy4NEy4. 

The  areas  described  aggregate  3.023.05 
acres,  more  or  less. 

8UPPLBiB«TARY  MFONMATION:  This 
action  is  a  motion  by  the  Bureau  of  Land 
Management  to  make  available  land  to 
support  community  expansion.  This 
land  is  identified  in  the  Yuma  District 
Resource  Management  Plan,  as 
amended,  as  having  potential  for 
disposal.  Lease  or  conveyance  of  the 
land  for  recreational  or  public  purposes 
would  be  in  the  public  interest. 

Lease  or  conveyance  of  the  land  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  bxe 
Interior. 

2.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 


5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Fedn-al  Regtstn*,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  imder  the  mineral  leasing 
laws. 

DATES:  Comments  should  be  received  on 
or  before  November  3. 1997.  Interested 
persons  may  submit  comments 
regarding  the  proposed  classification  of 
the  land  to  the  Field  Manager,  Yuma 
Field  Office,  2555  E.  Gila  Ridge  Road, 
Ytuna,  Arizona  85365,  (520)  317-3200. 
Any  adverse  comments  wiU  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
clMsification  will  become  eCfiactive  60 
days  from  the  date  of  publication  of  this 
notice. 

Upon  the  efCactive  date  of 
classification,  the  land  will  be  open  to 
the  filing  of  an  application  imder  the 
Recreation  and  Public  Piuposes  Act  by 
any  interested,  qualified  applicant  If, 
after  18  months  following  the  effective 
date  of  classification,  an  application  has 
not  been  filed,  the  segregative  effect  of 
the  classification  shall  automatically 
expire  and  the  lands  classified  shall 
return  to  their  former  status  without 
further  action  by  the  authorized  officer. 
RM  FURTHBt  SrOOMATION  CONTACT: 
Debbie  DeBock.  Realty  Specialist. 
Bureau  of  Land  Man^ement,  address 
above,  telephone  (520)  317-3208. 

Dated:  Septembn  4, 1907. 
GaUAckaaoa, 
Field  Manager. 
[FR  Doc.  97-24794  Filed  9-17-07;  6:45  am) 

>  OOOE  431S-Sa-« 


DEPARTMENT  OF  THE  INTERIOR 


NoUca  of  Inventory  Completion  for 
Native  American  Human  Remains 
Aaaodaled  Fuiterary  Objects  from 
Pima,  Santa  Cruz,  and  Codtlae 
Counties,  AZ  In  tlie  Control  of  ttia 
Coronado  National  Forest,  United 
Stales  Forest  Service,  Tucson,  AZ 

AGB«CY:  National  Park  Service 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C  3003  (d),  of  the 


completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Pima,  Santa  Cruz,  and  Cochise 
Cotmties,  AZ  in  the  control  of  the 
Coronado  National  Forest,  United  States 
Forest  Service,  Tucson.  AZ. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Forest 
Service,  Amerind  Foundation,  and 
Arizona  State  Museiun  professional  staff 
in  consultation  with  representatives  of 
the  Ak-Chin  Indian  Community,  the 
Fort  Sill  Apache  Tribe  of  Oklahoma,  the 
Gila  River  Indian  Community,  the 
Mescalero  Apache  Tribe,  the  Salt  River 
Pima-Maricopa  Indian  Community,  the 
San  Carlos  Apache  Tribe,  the  Tohono 
O'odham  Nation,  and  the  White 
Mountain  Apache  Tribe. 

During  the  early  1950s,  human 
remains  representing  one  individual 
were  recovered  from  Ramanote  Cave, 
Santa  Cruz  County  during  legally 
authorized  excavations  by  Dr.  Charles  C 
DiPeso,  Amerind  Foundation.  No 
known  individtial  was  identified.  The 
one  associated  funerary  object,  a  woven 
fiber  mat,  can  not  be  located  at  present 

The  Ramanote  Cave  site  was  utilized 
during  the  protohistoric  period  1450- 
1700  A.D.  based  cm  ceramic  seriation. 
Continuities  of  ethnographic  materials 
indicate  affiliation  between  this 
protohistoric  site  and  historic  and 
present  day  Piman  and  O'odham 
cultures.  Oral  traditions  of  the  Tohono 
O'odham  Nation,  Gila  River  Indian 
Community,  Ak-Chin  Indian 
Community,  and  the  Salt  River  Pima- 
Maricopa  Indian  Community  support 
the  cultural  affiliation  of  these  four 
Indian  tribes  with  Hohokam  sites  in  this 
area  of  southeastern  Arizona. 

In  1976,  hiunan  remains  representing 
two  individuals  were  recovered  from 
the  Patagonia  School  site,  Santa  Ciux 
County  diuing  legally  authorized 
excavations  conducted  by  Donald  G. 
Wood.  No  known  individuals  were 
identified.  No  associated  funerary 
obiects  are  present 

The  Patagonia  School  site  has  been 
■identified  as  a  small  Hohokam 
habitation  occupied  between  850-1300 
A  J},  based  on  architecture  and  material 
culture.  Continuities  of  ethnographic 
materials,  technology,  and  an^tecture 
indicate  the  affiliation  of  Hohokam  sites 
in  the  area  with  historic  and  present  day 
Piman  and  O'odham  cultures.  Oral 
traditions  of  the  Tohono  O'odham 
Nation,  Gila  River  Indian  Community, 
Ak-Chin  Indian  Community,  and  the 
Salt  River  Pima-Maricopa  Indian 
Community  support  the  cultural 
affiliation  of  these  four  Indian  tribes 
with  Hohokam  sites  in  this  area  of 
southeastern  Arizona. 
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Between  1979-1980,  human  remains 
representing  75  individuals  were 
recovered  from  ten  precontact  sites 
within  the  Anamax-Rosemont  Pro)6ct  in 
the  Santa  Rita  Mountains,  Coronado 
National  Forest  during  legally 
authorized  excavations  by  Dr.  Alan 
Ferg,  University  of  Arizona.  No  knoMm 
individuals  were  identified.  The  105 
associated  funerary  objects  include 
ceramic  bowls,  jars,  and  sherds,  shell, 
bone  and  turquoise  ornaments,  bone 
and  stone  tools,  metates,  and  a  projectile 
point. 

These  sites  within  the  Anamax- 
Rosemont  Project  have  been  identified 
as  Hohokam  village  occupations  dating 
between  500-1300  A.D.  based  on 
architecture  and  material  culture. 
Continuities  of  ethnographic  materials, 
technology,  and  architecture  indicate 
the  affiliation  of  Hohokam  sites  in  the 
area  with  historic  and  present  day 
Piman  and  O'odham  cultiures.  Oral 
traditions  of  the  Tohono  O'odham 
Nation,  Gila  River  Indian  Community, 
Ak-Chin  Indian  Community,  and  the 
Salt  River  Pima-Maricopa  Indian 
Community  support  the  cultural 
affiliation  of  these  four  Indian  tribes 
with  Hohokam  sites  in  this  area  of 
southeastern  Arizona. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Forest 
Service  have  determined  t)iat,  pursuant 
to  43  CFR  10.2  (d)(1),  the  human 
remains  listed  above  represent  the 
physical  remains  of  81  individuals  of 
Native  American  ancestry.  Officials  of 
the  U.S.  Forest  Service  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3HA),  the  105  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  U.S.  Forest 
Service  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Ak-Chin  Indian  Community,  the  Gila 
Riv»  Indian  Conmiunity,  the  Salt  River 
Pima-Maricopa  Indian  Community,  and 
the  Tohono  O'odham  Nation. 

In  1976,  himian  remains  representing 
one  individual  were  recovered  from  the 
Pothole  Canyon  site,  Cochise  County 
during  legally  authorized  excavations  by 
Dr.  Alan  Ferg.  University  of  Arizona.  No 
known  individual  was  identified.  The 
27  associated  funerary  objects  include  a 
gourd  jar,  iron  knife,  textile  fragment, 
and  cord. 

The  Pothole  Canyon  site  has  been 
identified  as  a  19th  century  Chiricahua 
Apache  encampment  based  on  historical 


and  ethnographical  information. 
Historical  documents,  ethnographic 
evidence,  and  oral  traditions  indicate 
this  site  is  affiliated  with  the  Chiricahua 
Apache,  represented  by  the  present  day 
tribes  of  the  Fort  Sill  Apache  Tribe  and 
Mescalero  Apache  Tribe. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Forest 
Service  have  determined  that,  purauant 
to  43  CFR  10.2  (dXl),  the  human 
remains  listed  above  represent  the 
physical  remains  of  one  individual  of 
Native  American  ancestry.  Officials  of 
the  U.S.  Forest  Service  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A).  the  27  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  caremony. 
Lastly,  officials  of  the  U.S.  Forest 
Service  have  determined  that,  purauant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Netive  American  human  remains 
and  associated  fimerary  objects  and  the 
Fort  Sill  Apache  Tribe  and  the 
Mescalero  Apache  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Ak-Chin  Indian  Community,  the 
Fort  Sill  Apache  Tribe  of  Oklahoma,  the 
Gila  River  Indian  Community,  the 
Mescalero  Apache  Tribe,  the  Salt  River 
Pima-Maricopa  Indian  Community,  the 
San  Carlos  Apache  Tribe,  the  Tohono 
O'odham  Nation,  and  the  White 
Mountain  Apache  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Frank  E.  Wozniak,  NAGPRA 
Coordinator,  Southwestern  Region, 
USDA  Forest  Service,  517  Gold  Ave. 
SW,  Albuquerque,  NM  87102; 
telephone:  (505)  842-3238,  fax:  (505) 
842-3800,  before  October  20, 1997. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
culturally  affiliated  tribes  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  September  12, 1997.     . 
Frauds  P.  McManamon. 
Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnoffaphy 

Program. 

[FR  Doc.  97-24823  Filed  9-17-97  ;  8:45  am) 

BMJJNQ  oooc  4»ie-7»-r 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notice  of  Inventofy  Completion  for 
Native  American  Human  Remaina  and 
Associated  Funerary  Objects  From 
Nebraska  In  the  Poaaasaton  of  tha 
Nebraska  State  Historical  Soclaty, 
Uncoln.  NE 

AQa«CY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
fitim  Nebraska  in  the  possession  of  the 
Nebraska  State  Historical  Society, 
Lincoln,  NE. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Nebraska  State 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Iowa  Tribe  of  Kansas  and  Nebraska,  the 
Iowa  Tribe  of  Oklahoma,  the  Kaw 
Nation  of  Oklahoma,  and  the  Otoe- 
Missouria  Tribe  of  Oklahoma. 

In  1936  and  1937,  human  remains 
representing  a  minimum  of  ten 
individuals  were  recovered  frt>m  site 
25CC1 ,  cdso  known  as  the  Ashland  site, 
during  archeological  investigations  by 
Nebraska  State  Historical  Society 
archeologists.  No  known  individuals 
were  identified.  The  41  associated 
funerary  objects  include  ceramic  sherds, 
a  gun  spring,  glass  beads,  stone 
fragments,  animal  bones,  mussel  shell, 
and  a  flint  fragment. 

The  Ashland  site  has  been  identified 
as  a  historical  Otoe  village  based  on 
descriptions  in  documents  recorded  by 
visiting  French  explorera  in  the  early 
18th  century,  and  the  presence  and 
types  of  trade  goods  present  in  the 
burials.  Although  this  site  is  complex 
and  has  at  least  four  different 
occupations  represented,  these 
individuals  are  connected  with  the  most 
recent  occupation  dating  from 
approximately  1700-1750  A.D. 

hi  1936  and  1965,  human  remains 
representing  a  minimum  of  30 
individuals  were  recovered  from  site 
25RH1,  also  known  as  the  Leary  site, 
during  archeological  excavations  by  the 
Nebraska  State  Historical  Society 
archeologists.  No  known  individuals 
were  identified.  The  301  associated 
funerary  objects  include  ceramic  sherds, 
animal  bones,  projectile  points,  stone 
tools,  unworked  stones,  flint  flakes, 
worked  flakes,  an  abrader,  daub, 
scrapen,  unmodified  rock,  fire-cracked 
rock,  ochre,  burned  earth,  "turquoise" 
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pendant;  bone  beads  and  fragments, 
shell  beads,  copper  tube  with  wood 
insets,  and  shell  hairpipes. 

The  Leary  site  has  been  identified  as 
having  multiple  occupations  through 
the  early  historic  period.  The 
individuals  recovered  during  the  1936 
and  1965  excavations  have  been 
identified  with  the  Oneota  component 
of  this  site  based  on  location,  manner  of 
internment,  and  associated  funerary 
objects.  Based  on  continuities  of 
technology  and  material  cultiue,  the 
Oneota  cidture  has  been  identified  as 
ancestral  to  the  present-day  Oto<»- 
Missouria,  loway,  and  Kaw  (Kansa) 
tribes. 

Based  on  the  above  mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  purauant  to  43  CFR 
10.2  (dHl),  the  human  remains  listed 
above  represent  the  physical  remains  of 
40  individuals  of  Native  American 
ancestry.  Officials  of  the  Nebraska  State 
Historical  Society  have  also  determined 
that,  purauant  to  25  U.S.C.  3001  (3KA). 
the  342  objects  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Nebraska  State  Historical 
Society  have  determined  that,  purauant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Iowa  Tribe  of  Kansas  and  Nebraska,  the 
Iowa  Tribe  of  Oklahoma,  the  Kaw 
Nation  of  Oklahoma,  and  the  Otoe- 
Missouria  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Kansas  and 
Nebraska,  the  Iowa  Tribe  of  Oklahoma, 
the  Kaw  Nation  of  Oklahoma,  and  the 
Otoe-Missouria  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Rob  Bozell,  Associate  Director, 
Nebraska  State  Historical  Society,  1500 
R  Stieet,  P.O.  Box  82554.  Lincohi.  NE 
68501-2554;  telephone:  (402)  471-4789. 
before  October  20,  1997.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  culturally 
affiliated  tribes  may  begin  after  that  date 


if  no  additional  claimants  come 

forward. 

Dated:  September  10, 1997. 

Frauds  P.  McMananum, 

Departmental  Consulting  Archeologist. 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-24824  Filed  9-17-97;  8:45  am) 

BlUJNa  COOe  431fr-7»-F 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Raclamation 

Contra  Costa  Water  District  MutU- 
Purpoaa  Pipaiina  Projact,  Contra  Costa 
County,  CA 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
draft  environmental  impact  statement 
and  notice  of  scoping  meeting; 
correction. 

StMMARY:  The  Department  of  the 
Interior  published  a  document  in  the 
Federal  Register,  on  September  2, 1997, 
concerning  intent  to  prepare  a  draft 
environmental  impact  statement  and 
notice  of  scoping  meeting.  The 
document  contained  an  incorrect  day. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Steve  Edmondson.  telephone  (209)  487- 
5049  or  Ms.  Christina  Ko  Hartinger. 
telephone  (510)  688-«335. 

Correction 

In  the  Federal  Register  issue  of 
September  2. 1997.  in  FR  Doc  97-23132. 
on  page  46372,  Voliune  62,  Number  169; 
in  the  firat  column,  correct  the  DATES 
heading  to  read: 

DATES:  A  scoping  meeting  is  scheduled 
for  the  project  on  Thuraday,  September 
18. 1997,  at  7:00  p.m,  at  the  Bay  Point 
Ambrose  Community  Center.  3105 
Willow  Pass  Road,  Bay  Point,  California. 

Dated:  September  10, 1997. 

Susan  Kelly, 

Actiitg  Area  Manager,  for  South-Central 
California  Area  O^ce. 

[FR  Doc.  97-24833  FUed  9-17-97;  8:45  am] 

BIUJNO  CODE  4»I0-S«-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Reclamation 

Prinavilla  Raservoir  Reallocation, 
Crooked  Rhrar  Project;  Oregon 

AQBiCY:  Bureeu  of  Reclamation, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 


SUMMARY:  Purauant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
proposes  to  conduct  a  study  to  identify 
alternatives  to  the  current  allocation  of 
space  in  Prineville  Reservoir  and  to 
evaluate  the  alternatives,  including  no 
action,  in  an  environmental  impact 
statement  (EIS). 

addresses:  Bureau  of  Reclamation. 
Pacific  Northwest  Regional  Office,  1150 
N  Curtis  Road,  Boise,  ID  83706-1234. 
FOR  FURTHER  MPORMATKM  CONTACT: 
For  information  on  the  study  contact 
David  Bradley,  Activity  Manager, 
telephone  (208)  378-5084.  For 
information  regarding  the  NEPA  process 
contact  Lola  Sept.  Environmental 
Specialist,  telephone  (208)  378-5032. 
SUPPLEMENTARY  MFORMATKM:  Prineville 
Reservoir,  a  feature  of  Reclamation's 
Crooked  River  Project,  is  located  on  the 
Crooked  River,  a  tributary  of  the 
Deschutes  and  Columbia  Riven  in 
Or^on.  The  reservoir  was  created  by 
the  construction  of  Arthur  R.  Bowman 
Dam  (Bowman  Daiti).which  was 
completed  in  1961.  It  is  located  about  20 
miles  southeast  of  the  city  of  Prineville. 
near  the  geographic  center  of  the  State 
of  Oregon. 

As  the  project  is  now  authorized,  all 
of  the  active  capacity  can  be  placed 
under  contract  for  irrigation  use. 
Although  no  reservoir  space  is 
specffi^ly  allocated  for  recreation  or 
fish  and  wildlife  uses,  these  purposes 
are  included  as  part  of  the  Crooked 
River  project  and  are  considered  during 
annual  evaluation  of  reservoir 
operations.  Reclamation  presenUy 
manages  the  noncontracted  space  for  in- 
reservoir  use,  instream  flow,  and  dry- 
year  supplemental  irrigation  uses. 

During  recent  yeare,  the  high  water 
levels  in  Prineville  Reservoir,  together 
with  a  scenic  location,  pleasant  simimer 
weather,  good  fishing,  and  the 
development  of  a  State  park  and  small 
resort,  have  led  to  the  popularity  of  the 
reservoir  area  for  recreation.  The  State 
park  ranks  in  Oregon's  top  five  for 
occupancy,  and  the  resort  is  popular 
during  the  summer  when  reservoir  . 
water  levels  are  conducive  to  water- 
based  recreation.  Recreation  use  is  the 
second  highest  of  any  Reclamation 
reservoir  in  Oregon. 

CurrenUy.  the  authorized  minimnni 
flow  in  the  Crooked  River  below 
Bowman  Dam  is  10  cubic  feet  per 
second  (c&).  In  order  to  benefit  the 
downstream  fishery  and  Wild  and 
Scenic  River  values.  Reclamation  made 
an  administrative  decision  to  release  up 
to  75  c£b  minimimi  flows  below 
Bowman  Dam  from  uncontracted 
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storage  whenever  contractual 
obligations  can  also  be  met. 

Reclamation  has  received  requests  for 
sale  of  about  26,000  acre-feet  of  the 
noncontracted  storage  for  irrigation  and 
requests  have  been  made  that  all 
noncontracted  storage  be  reserved  for 
agricultural  use. 

Dearly,  there  is  controversy 
concerning  the  "best"  use  for  the 
noncontracted  storage  in  Prineville 
Reservoir.  Any  changes  in  storage 
allocation  for  uses  other  than  irrigated 
agriculture  would  require  the  Congress 
to  amend  the  authorization.  This  study 
is  designed  to  explore  alternatives, 
including  no  action,  to  water  allocations 
in  Prineville  Reservoir. 
PUBLIC  MVOLVEMEffT:  Reclamation  plans 
to  conduct  public  scoping  meetings  to 
identify  issues  and  concerns  which  will 
be  used  in  the  development  of 
alternatives.  These  meetings  will  be 
held  in  the  late  fall  of  this  year.  The 
dates,  times,  and  locations  of  public 
scoping  meetings  will  be  noted  in 
newspapers  of  general  circulation  in 
Prineville  and  surrounding 
communities. 

Dated:  September  2, 1997. 
John  W.  Keys,  m. 

Regional  Director,  Pacific  Northwest  Region. 
[FR  Doc.  97-24831  Filed  9-17-97;  8:45  ami 
mjJNGCOOE  4310-44-4I 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International  Development 

Proposed  Collection;  Comment 
Request 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/ or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Send  comments  on  or  before 
September  30,  1997. 
ADDRESS  INFORMATKMH  TO:  Mary  Ann 
Ball.  Biueau  of  Management,  Office  of 
Administration  Services,  Information 
and  Records  Division,  U.S.  Agency  for 
International  Development,  Washington, 
D.C.  (202)  712-1765  or  via  e-mail 
MBall®USAID.Gov. 

SUPP1.EMENTARY  rNFORMATKM: 

OMB  Number:  OMB  0412-0551. 

Form  Number:  N/A. 

Title:  U.S.  Agency  for  International 
Development  Acquisition  Regulations 
(AIDAR)  Clause  752.70.26  Reports. 

Type  of  Submission:  Revision  of  a 
currently  approved  collection. 

Purpose:  Section  635(b)  of  the  Foreign 
Assistance  Act  (FAA)  authorizes  USAID 
to  contract  with  any  corporation, 
international  organization,  or  other  body 
or  persons  in  or  out  of  the  United  States 
in  furtherance  of  the  purposes  and 
within  the  limitations  of  the  FAA.  To 
determine  how  well  contractors  are 
performing  to  meet  the  requirements  of 
the  contract,  USAID  requires  periodic 
performance  reports  from  contractors. 
The  performance  reporting  requirements 
are  contained  in  the  USAID  clause  New 
AIDAR  reports  (October  1996). 

Annual  Reporting  Burden: 
Respondents:  350.  Total  annual 
responses:  2,000.  Total  aimual  hours 
requested:  8,000. 

Dated:  September  11. 1997. 
WiUette  L.  Smith, 

Acting  Chief,  Information  and  Records 
Division,  Office  of  Administrative  Services. 
Bureau  of  hianagement. 
(FR  Doc.  97-24828  Filed  9-17-97;  8:45  am) 
OOOC  •11*-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgation  No.  332-383] 

Advice  Concerning  Possible 
Modifications  to  the  U.S.  Qeneralixed 
System  of  Preferences 

AGENCY:  United  States  International 
Trade  Conunission 

ACnON:  Institution  of  investigation  and 
scheduling  of  hearing 

SUMMARY:  On  September  5, 1997,  the 
Commission  received  a  request  frvm  the 
United  States  Trade  Representative 
(USTR)  for  an  investigation  under 
section  332(g)  of  the  Tariff  Act  of  1930 
for  the  purpose  of  providing  advice 
concerning  possible  modifications  to  the 
Generalized  System  of  Preferences 
(CSP).  Following  receipt  of  the  request 
and  in  accordance  therewith,  the 


Conunission  instituted  Investigation  No. 
332-383  in  order  to  provide  as 
follows — 

(1)  In  accordance  with  sections 
503(a)(1)(A),  503(e)  and  131(a)  of  the 
Trade  Act  of  1974,  as  amended  ("the 
1974  Act"),  and  pursuant  to  authority  of 
the  President  delegated  to  the  United 
States  Trade  Representative  by  sections 
4(c)  and  8  (c)  and  (d)  of  Executive  Order 
11846  of  March  31, 1975,  as  amended, 
the  articles  identified  in  Part  A  of  the 
attached  Annex  are  being  considered  for 
designation  as  eligible  articles  for 
purposes  of  the  United  States  CSP,  as 
set  forth  in  Title  V  of  the  1974  Act  In 
accordance  with  sections  503(a)(1)(A), 
503(e)  and  131(a)  of  the  1974  Act  and 
under  the  authority  delegated  by  the 
President,  pursuant  to  section  332(g)  of 
the  Tariff  Act  of  1930,  the  Commission 
is  requested  to  provide  its  advice  with 
respect  to  the  articles  in  Part  A  of  the 
attached  Annex,  as  to  the  probable 
economic  effect  on  the  United  States 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers 
of  the  elimination  of  United  States 
import  duties  under  the  GSP; 

(2)  In  accordance  with  section 
503(c)(2)(E)  of  the  1974  Act,  which 
exempts  from  one  of  the  competitive 
need  limits  in  section  503(c)(2)(A)  of  the 
1974  Act  articles  for  which  no  like  or 
directly  competitive  articles  was  being 
produced  in  the  United  States  on 
Janiuury  1, 1995,  advice  as  to  whether 
products  like  or  directly  competitive 
with  the  articles  in  Part  A  of  the 
attached  annex  were  being  produced  in 
the  United  States  on  January  1, 1995; 

(3)  With  respect  to  the  article  listed  in 
Part  B  of  the  attached  annex,  advice  as 
to  the  probable  economic  effect  on  U.S. 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers 
of  the  removal  of  the  article  in  Part  B  of 
the  attached  annex  from  eligibility  for 
duty-free  treatment  under  the  GSP; 

(4)  In  accordance  with  section 
503(d)(1)(A)  of  the  1974  Act,  advice  as 
to  whether  any  industry  in  the  United 
States  is  likely  to  be  adversely  affected 
by  a  waiver  of  the  competitive  need 
limits  specified  in  section  503(c)(2)(A) 
of  the  1974  Act  for  the  country  specified 
with  respect  to  the  articles  in  Part  C  of 
the  attached  aimex. 

In  providing  its  advice  under  (1)  the 
Commission  will  assume,  as  requested 
by  USTR,  that  the  benefits  of  the  GSP 
would  not  apply  to  imports  that  would 
be  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  limits  specified  in  section  503(c) 
(2)(A)  of  the  1974  Act.  With  respect  to 
the  competitive  need  limit  in  section 
503(c)(2)(A)(I)(I)  of  the  1974  Act,  the 
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Commission,  as  requested,  will  use  the 
dollar  value  limit  of  $80,000,000. 

As  requested  by  USTR,  the 
Commission  will  seek  to  provide  its 
advice  not  later  than  December  15, 
1997. 

EFFECTIVE  DATE:  September  11, 1997, 
FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Project  Manager,  Cynthia  B.  Foreso 
(202-205-3348) 

(2)  Agriculttual  and  forest  products, 
Douglas  Newrman  (202-205-3328) 

(3)  Energy,  chemicals,  and  textiles,  Eric 
Land  (202-205-3349) 

(4)  Minerals,  metals,  machinery,  and 
miscellaneous  manufactures.  Vincent 
DeSa^io  (202-205-3435) 

(5)  Services,  electronics,  and 
transportation,  Laura  Polly  (202-205- 
3408) 

All  of  the  above  are  in  the  Commission's 
Office  of  Industries.  For  information  on 
legal  aspects  of  the  investigation  contact 
William  Gearhart  of  the  Commission's 
Office  of  the  General  Counsel  at  202- 
205-3091. 

Backgroimd 

The  USTR  letter  noted  that  the  Trade 
Policy  Staff  Committee  (TPSC) 
announced  on  August  13, 1997  in  the 
Federal  Register  the  acceptance  of 
product  petitions  for  modification  of  the 
GSP  received  as  part  of  the  1997  annual 
review.  The  letter  stated  that 
modfficationa  to  the  GSP  which  may 
result  born  this  review  will  be 
announced  in  the  spring  of  1998,  and 
become  effective  in  the  summer  of  1998. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  is  scheduled  to  begin 
at  9:30  a.m.  on  October  21, 1997,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street,  SW., 
Washington,  D.C.  The  hearing  may,  if 
necessary,  continue  on  Octoter  22.  All 
persons  have  the  right  to  appear  by 
counsel  or  in  person,  to  present 
information,  and  to  be  heard.  Pwsons 
wishing  to  appear  at  the  public  hearing 
should  file  a  letter  asking  to  testify  with 
the  Secretary.  U.S.  International  Trade 
Commission.  500  E  Street.  SW., 
Washington,  DC  20436,  not  later  than 
the  close  of  business  (5:15  p.m.)  on 
October  7, 1997.  In  addition,  persons 
testifying  should  file  prehearing  briefs 
(original  and  14  copies)  with  the 
Secretary  by  the  close  of  business  on 
October  10, 1997.  Posthearing  briefa 
should  be  filed  mth  the  Secretary  by 
close  of  business  on  October  29, 1997. 
In  the  event  that  no  requests  to  appear 
at  the  hearing  are  received  by  the  close 
of  business  on  October  7, 1997,  the 
hearing  will  be  canceled.  Any  person 


interested  in  attending  the  hearing  as  an 
observer  or  non-participant  may  m11  the 
Secretary  to  the  Commission  (202-205- 
1816)  after  October  17, 1997  to 
determine  whether  the  hearing  will  be 
held. 

Written  Submissions 

In  lieu  of  or  in  addition  to  appearing 
at  the  public  hearing,  interested  persons 
are  invited  to  submit  written  statements 
concerning  the  investigation.  Written 
statements  should  be  received  by  the 
close  of  business  on  October  29, 1997. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  std>mi8sions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington. 
D.C. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD   ~ 
terminal  on  (202)  205-1810. 

Issued:  September  12. 1997. 

By  order  of  the  Commiasion. 
Donna  K.  Kiwimks. 
Secretary. 

Attachment 

Aimex  I  (HTS  Subheadings)  > 

A.  Petition  to  add  products  to  the  list  of 
eligible  articles  for  the  Generalized  System  of 
Preference  (GSP). 

0409.00.00  3204.12.45 

0703.10.40  3204.12.50 

0712.90.75(pt)  3824.90.28 

0812.10.00  7108.12.50 

2002.90.00(pt)  7108.13.70 

2917.12.10  8108.10.50 

3204.12.20  8704.10.50 
3204.12.30 

B.  Petitions  to  remove  duty-free  status  from 
beneficiary  countries  for  products  on  the  list 
of  eligible  aiticlea  for  the  GSP.  ^ 
3920.62.00  (India) 

C.  Petitions  for  waiver  of  competitive  need 
limit  for  products  on  the  list  of  eligible 
products  for  the  specified  coimtty. 


0811. 
1604. 
2849. 
2933. 
4011. 
4011. 
4011. 
4011. 
8108. 


20.20 
30.20 
90.50 
71.00 
10.10 
10.50 
20.10 
20.50 
90.60 


(Chile) 

(Russia) 

(South  Africa) 

(Russia) 

(BrazU) 

(BiazU) 

(Brazil) 

(Brazil) 

(Russia) 


(FR  Doc.  97-24725  Filed  9-17-97;  8:45  am] 

BNJJNG  CODE  7020-OI-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  8E-47-11] 

Sunshine  Act  Meeting 

AQBICY  HOUamG  THE  MEETMQ:  United 

States  International  Trade  Conunission. 

TIME  AND  DATE:  September  26, 1997,  at 

11:00  a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSOEREO: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  731-TA-750  (Final) 
(Vector  Supercomputers  fit>m  Japan) — 
briefing  and  vote. 

5.  Outstanding  action  jackets: 
1.  Document  No.  GC-g7-044: 

Approval  of  disposition  of  civil  penalty, 
remedy,  public  interest,  and  bonding 
issues  in  Inv.  No.  337-TA-372  (Certain 
Neod)rmium-Iron-Boron  Magnets, 
Magnet  Alloys,  and  Articles  Containing 
Same  (Enforcement)). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
dispcMed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  September  16, 1997. 

By  order  of  the  Comifaisaion. 
Donna  R.  Koelmke, 
Secretary. 
(FR  Doc  97-24925  Filed  9-16-07;  11:37  am] 

■LUNG  00K7WMB-P 


'  See  USTR  FedOTal  Regiftar  notice  of  Auguat  13, 
1997.  (62  F.R.  43408)  for  aiticie  deKription. 

»  While  the  Trade  Policy  SUff  Committee  (TPSC) 
review  will  focus  on  India,  the  TPSC  reserves  the 
right  to  address  removal  of  CSP  status  for  countries 
other  than  India  as  well  as  GSP  status  for  the  entire 
article. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Deeree 
Pursuant  to  ttte  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  C.F.R.  §  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Plum  Creek 
hdanufacturing.  LP.,  Civil  Action  No. 
CV  96-42-M-CCL,  was  lodged  on 
September  2, 1997,  with  the  United 
States  District  Court  for  the  District  of 
Montana. 
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The  proposed  Consent  Decree 
pertains  to  Plum  Creek  Manufactiiring, 
L.P.'8  ("Plum  Creek")  sawmill  located  in 
Pablo,  Montana  ("Pablo  Facility") 
within  the  boundaries  of  the  Flathead 
Indian  Reservation.  In  this  action 
against  Plum  Creek,  the  United  States 
sought  civil  penalties  and  injunctive 
relief  pursuant  to  Section  113  of  the 
Clean  Air  Act  ( "CAA"),  42  U.S.C.  §  7401 
et  seq..  for  violations  of  the  CAA's  New 
Source  Performance  Standards 
("NSPS").  Subparts  A  and  Dc.  40  C.F.R. 
§§  60.1  et  seq.  and  §  60.40c  et  seq.  The 
proposed  Consent  Decree  resolves  the 
United  States'  claims  against  Plum 
Creek  in  return  for  an  agreement  to:  (l) 
Pay  $300,000  in  civil  penalties:  (2) 
expend  $75,000  for  the  purchase  and 
delivery  of  low  particulate  producing 
road  sand  for  the  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead 
Reservation  (the  "Tribes")  as  a 
supplemental  environmental  prefect 
("SEP"):  (3)  replace  an  old.  unregidated 
oil-fired  boiler  with  a  natural  gas  boiler 
which  will  reduce  potential  sulfur 
dioxide  emissions  below  40  tons  per 
year  and  (4)  comply  with  all  applicable 
NSPS  requirements. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Plum  Creek 
Manufacturing.  LP..  DOJ  Ref.  #  90-5-2- 
1-1 673  A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  OfBce  of  the  United 
States  Attorney,  District  of  Montana, 
2929  2nd  Avenue  North,  Suite  400. 
Billings,  Montana  59101;  the  Region  Vm 
OfBce  of  the  Environmental  Protection 
Agency,  999  18th  St.,  Suite  500,  Denver, 
Colorado  80202-2466;  and  at  the 
Consent  Decree  Library.  1120  G  Street. 
NW..  4th  Floor,  Washington.  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW.,  4th 
Floor.  Washington,  DC  20005.  hi 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.00  (25  cents  per  page 
reproduction  costs),  for  each  copy.  The 
check  should  be  made  payable  to  the 
Consent  Decree  Library. 
Walkor  B.  Smith. 

Deputy  Chief ,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
(PR  Doc  97-Z4766  Filed  9-17-97;  8:45  am] 

BiUJNQ  CODE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 
Offic«  of  Justice  Progtwns 


National  Institute  of  Justice;  Office  of 
Research  and  Evaluation;  Agency 
Information  Collection  Activities: 
Proposed  Coliactlon;  Comment 
naquaatad 

ACTION:  Request  for  OMB  emergency 
approval;  Qime  mapping  survey. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  National  Institute  of 
Justice  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  review  and 
approval  in  accordance  with  5  CFR 
1320.13(a)(lKii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995. 
Emergency  OMB  approval  has  been 
requested  by  September  12. 1997,  and 
public  comments  will  be  accrated  until 
October  20, 1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  (kys. 

This  notice  was  originally  published 
in  the  Federal  Regiater  on  June  2. 1997, 
and  requested  emergency  approved  by 
OMB  and  allowed  a  60  day  public 
comment  period.  Comments  shoidd  be 
directed  to  OMB.  Office  of  Information 
and  Regulatory  AfEairs,  Attention:  DOJ 
Desk  Office,  Washington,  DC  20503. 
During  the  first  30  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
conducted. 

Request  written  comments  and 
suggestions  from  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collected  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Cyndy  Nahabedian  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Cyndy  Nahabedian,  (202)  514- 
5981 .  Office  of  Research  and  Evaluation. 
National  Institute  of  Justice.  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  NW.  Room 
303.  Washington,  DC  20531. 
Additionally,  comments  may  also  be 
submitted  to  ORE  via  Eacsimile  to  (202) 
307-6394. 


Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  TiUe  of  the  fotm/coUection-.CnxDB 
Mapping  Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  none  Office  of 
Research  and  Evaluation,  National 
Institute  of  Justice,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  ashed 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  enforcement 
agencies.  Other:  none.  This  national 
survey  is  designed  to  determine  the 
extend  to  which  police  departments, 
specifically  crime  analysts,  are  using 
computerized  crime  mapping.  Surveys 
will  be  mailed  to  a  randomly  select 
sample  of  police  departments.  The 
questionnaire  will  determine  the  level 
of  crime  mapping  within  departments, 
both  in  terms  of  hardware  and  software 
responses  as  well  as  the  types  of  maps 
that  are  produced  and  how  they  are 
used.  The  information  collected  from 
this  survey  will  be  used  to  advise  our 
newly  established  Crime  Mapping 
Research  Center. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,798  respondents  at  an 
average  of  33  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  562  burden  hours. 
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If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center. 
1001  G  Street,  NW.  Washington,  DC 
20530. 

Dated:  September  12, 1997. 
Koeart  B.  Brings, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-24771  FUad  9-17-97;  8:45  am) 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Privacy  Act  of  1974  and  Personal 
naiponilbmty  and  Work  Opportunity 
Racondliation  Act  of  1996 

AQB«CY:  Federal  Mine  Safety  and  Health 
Review  Commission. 
ACTION:  Amendment  of  system  of 
reciHds  to  include  new  routine  uses. 


In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  the 
Federal  Mine  Safety  and  Health  Review 
Commission  is  issuing  notice  of  our 
intent  to  amend  the  system  of  payroll 
records  (FMSHRC-01)  to  include  new 
routine  uses.  We  invite  pubUc  comment 
on  this  publication.  In  tuidition,  we  are 
updating  our  identification  of  the 
system  location  to  reflect  the 
Commission's  present  pajrroU  servicing 
agent 

DATES:  The  changes  will  become 
efiiBctive  as  proposed,  on  October  1, 
1997  as  required  by  law.  Comments  will 
be  received  for  30  days  from  the  date  of 
this  notice,  and,  if  changes  are  necessary 
based  on  the  Commission's  review  of 
conmients  received,  the  Commission 
will  publish  a  new  final  notice. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Richard  L.  Baker,  Executive  Director, 
Federal  Mine  Safety  and  Health  Review 
Commission.  Suite  600,  Washington.  DC 
20006.  All  comments  received  will  be 
available  for  public  inspection  at  that 
address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  L.  Baker,  Executive  Director, 
(202) 653-5625. 

SUPPLEMENTARY  MFORMATKM: 

L  Discuaaion  of  Propoeed  rhjing—  to 
Routine  Use  of  Systems  of  Records 

Pursuant  to  the  Pub.  L.  104-193,  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
the  Federal  Mine  Safety  and  Health 
Review  Commission  (FMSHRC)  will 


disclose  data  from  its  pwyroll  records  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  use  in 
its  Federal  Parent  Locator  System 
(FPLS)  and  Federal  Tax  Offset  System. 
DHHS/OCSE  No.  09-90-0074. 
Information  on  this  system  was  last 
published  at  61  FR  38754,  July  25, 1996. 

FPLS  is  a  computerized  networic 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  Effective  October  1, 
1997,  the  FPLS  will  be  enlarged  to 
include  the  National  Directory  of  New 
Hires,  a  database  containing  information 
on  employees  commencing 
employment,  quarterly  wage  data  on 
private  and  public  sector  employees, 
and  information  on  unemployment 
compensation  benefits.  Effective 
October  1. 1998.  the  FPLS  will  be 
expanded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
NationaLNrectory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1,1998. 

The  data  to  be  disclosed  t^  the 
National  Finance  Center  of  the  United 
States  Department  of  Agriculture,  on 
behalf  of  the  Federal  Mine  Safety  and 
Health  Review  Commission  to  the  FPLS 
include  wages  earned  and  income  taxes 
to  be  paid  both  state  and  federal,  and 
the  following  data  elements  relating  to 
the  employee — employees  name  and 
social  security  number,  date  and  state  of 
hire,  date  of  birth,  address;  and  the 
following  data  elements  relating  to  the 
Commission:  Federal  EIN  (employer 
identification  number),  employer  name 
and  address. 

In  addition,  names  and  social  security 
niunbers  submitted  by  the  Federal  Mine 
Safety  and  Health  Review  Commission 
to  the  FPLS  will  be  disclosed  by  the 
Office  of  Child  Support  Enforcement  to 
the  Social  Security  Administration  for 
verification  to  ensure  that  the  social 
security  number  provided  is  correct 
The  data  disclosed  by  the  Federal 
Mine  Safety  and  Health  Review 


Commission  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
the  advance  payment  of  the  earned 
income  tax  ciedit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

n.  CompatiUlity  of  Propoeed  Rontiiie 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  ori^nally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines,  51  FR  18982, 
18985  (1986).  Since  the  proposed  uses 
of  the  data  are  required  by  Pub.  L.  104- 
193,  they  are  clearly  necessary  and 
proper  uses,  and  therefore  "compatible" 
uses  which  meet  Privacy  Act 
requirements. 

Finally,  we  are  changing  the  system 
location  of  the  Commission's  payroll 
records  to  reflect  the  agency's  present 
contractoi^— United  States  Department  of 
Agriculture,  National  Finance  Center. 

m.  Efiect  of  tiw  Propoeed  Changes  OB 
LMUvidual* 

We  will  disclose  information  under 
the  proposed  routine  tises  only  as 
required  by  Pub.  L.  104-193  and  as 
permitted  by  the  Privacy  Act 

Accordingly,  the  payroll  records 
system  (FMSHRC-01)  notice  originally 
published  at  49  FR  30668  Quly  31, 1984) 
is  further  amended  as  set  forth  below. 


SVarai  location:  United  States  Depurtmeot 
of  Agriculture,  National  Ftnsncs  Centw. 
copies  held  by  FMSHRC.  USDA  holds 
records  for  the  Commission  tmder  intar- 
agency  agraamant 


ROUTME  USES  OF  RECORDS  MAINTMNEO  M  THi 
SYSTBI,  MCLUOMG  CATEOORNES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1).  To  the  Office  of  Child  Support 
Enforcement.  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
thefr  income  sources  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action. 

(2).  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
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social  security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement; 

(3).  To  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasury  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return; 
•        •        •        •        • 

Dated:  September  12,  1997. 
Richard  L.  Bakar, 

Executive  Director,  Federal  Mine  Safety  and 
Health  Review  Commission. 
|FR  Doc.  97-24767  Filed  9-17-97;  8:45  urn] 
■LLMO  OOK  t73B-ei-P 


MORRIS  K.  UDALL  SCHOLARSHIP  & 
EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POUCY 
FOUNDATION 

SunshifM  Act  Meeting 

The  Board  of  Trustees  of  the  Morris  K. 
Udall  Scholarship  &  Excellence  in 
National  Environmental  Policy 
Foundation  will  hold  a  meeting 
beginning  at  3:00  p.m.  on  Friday, 
October  3,  1997,  at  the  Morris  K.  Udall 
Building,  803/811  East  First  Street. 
Tucson,  Arizona  85719. 

The  matters  to  be  considered  will 
include:  (1)  A  review  and  approval  of 
the  1998  budget;  (2)  Reports  of  on-going 
and  planned  Foundation  programs;  and 
(3)  A  report  from  the  Udall  Center  for 
Studies  and  Public  Policy.  The  meeting 
is  open  to  the  public. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Christopher  L.  Helms,  803  East  First 
Street,  Tucson.  AZ  85719.  Telephone: 
(520)  670-5523. 

Dated  this  15th  day  of  October.  1997. 
Christopher  L.  Helms. 
(PR  Doc.  97-25024  Filed  9-16-97;  3:56  pm] 
■LLMQ  COOC  I 


NATIONAL  SaENCE  FOUNDATKM 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Materials  Research  #1203. 

Dates  and  Times:  October  5,  1997,  7:00 
pm-10:00  pm  and  October  6-7, 1997,  8:00 
aii>-5:00pm. 

Place:  Univeisity  of  Florida,  Gainesville, 
FL. 


Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  W.  Lance  Hawoith, 
Acting  Executive  Officer,  Division  of 
Materials  Research.  Room  1065,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1815.  FAX  (703)  306-0515. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  continued 
support  for  the  National  High  Magnetic  Field 
Laboratory  (NHMFL)  operated  by  Florida 
State  University,  the  University  of  Florida, 
and  Los  Alamos  National  Laboratory. 

Agenda:  To  review  and  evaluate  the 
progress  report  and  proposal  for  continued 
funding  from  the  NHMFL. 

Reason  for  Closing:  The  progress  report 
being  reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12. 1997. 
M.  Rahacca  Vl^nklv. 
Committee  Management  Officer. 
(FR  Doc.  97-24801  Filed  9-17-07;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.92-463, 
as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Materials  Research 
(1203)  will  be  holding  panel  meetings 
for  the  purpose  of  reviewing 
preproposals  submitted  to  the 
Integrative  Graduate  Education  and 
Research  Training  Program.  These 
preproposals  reflect  multidisciplinary 
research  themes  that  draw  from  all  areas 
of  science,  engineering,  and  education 
supported  by  the  National  Science 
Foundation.  In  order  to  review  the  large 
volume  of  proposals,  panel  meetings 
will  be  held  on  October  6-8, 1997  (2). 
All  meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  Virginia,  from  8:00  AM  to 
5:00  PM  each  day. 

Contact  penon:  Dr.  Heniy  Blount,  Head, 
Office  of  Multidisciplinary  Activities,  Office 
of  the  Assistant  Director  for  Mathematical 
and  Physical  Sciences.  National  Science 
Foundation.  Room  1005,  4201  Wilson 
Boulevard,  Arlington.  VA  22230,  (703)  306- 
1946. 

Reason  For  Closing:  The  preproposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  Information 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  12. 1997. 
M.  Rabacca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-24802  Filed  9-17-97;  8:45  am) 

BILUNQ  COOE  7S66-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amencted).  the  National  Science 
Foundation  announces  the  following 
meeting: 

Mune:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Communication. 

Date  and  time:  October  9,  1997;  8:00  a.m. 
to  5:00  p.m.  October  10,  1997;  8K)0  a.m.  to 
5:00  p.m. 

Place:  Rooms  320,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Christopher  Dede, 
Senior  Program  Director,  4201  Wilson 
Boulevard,  Room  855,  Arlington,  VA  22230. 
Telephone  (703)  306-1651. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
sulnnitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  prop>osals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Career  Program. 

Reason  for  closing:  Because  the  proposals 
reviewed  include  imormation  of  a 
proprietary  or  Confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c).  Government 
in  the  Sunsiiine  Act 

Dated:  September  12. 1997. 
M  RabKca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-24800  Filed  »-17-fl7;  S:4S  am) 

BIUJNQCOOC  7966-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  meeting. 


V.  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  certain  technical  amendments 
to  the  bylaws,  matters  relating  to 
administration  and  relating  to 
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enforcement  of  the  price  regulation,  and 
to  deliberate  and  make  final  rulings  in 
certain  petitions  for  exemption  from 
operation  of  the  price  regulation. 

DATES:  The  meeting  is  scheduled  for 
September  25, 1997,  9:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Cat  'n  Fiddle  Restaurant,  118 
Manchester  Street,  in  Concord,  NH. 

FOn  FURTHER  MFORMATKm  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058, 
Montpelier,  VT  05601.  Telephone  (802) 
229-1941. 

SUPPLEMENTARY  MFORMAT10N:  Notice  is 
hereby  given  that  the  Compact 
Commission  will  hold  its  regular 
monthly  meeting.  The  Commission  will 
consider  certain  technical  amendments 
to  the  bylaws  and  matters  relating  to 
administration,  as  well  as  guidelines  for 
enforcement  of  the  compact  over-order 
price  regulation.  The  Commission  will 
also  deliberate  and  make  final  rulings  in 
certain  administrative  petitions  for 
exemption  from  operation  of  the  price 
regulation.  See  62  FR  35065  (June  30, 
1997). 

(Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  at 
approved  by  Section  147,  of  the  Federal 
Aj^culture  Improvement  and  Reform  Act 
(FAIR  ACT),  Pub.  L  104-127,  and  as  thereby 
set  forth  in  S.).  Res.  28(l)(b)  of  the  104th 
Congress  (codified  at  7  U.S.C.  7256);  Finding 
of  Compelling  Public  Interest  by  United 
States  Department  of  Agriculture  Seoetary 
Dan  Cliclcman,  August  8, 1996  and  March  20, 
1997.  (b)  Bylaws  of  the  Northeast  Dairy 
Compact  Commission,  adopted  November  21, 
1996. 

Daniel  Smith, 

Executive  Director. 

[FR  Doc.  97-24792  Filed  9-17-07;  8:45  am) 

■HJUNQ  COOE  laao-oi-p-H 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguante;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
October  2-3, 1997,  in  Confiarence  Room 
T-2B3, 11545  Rockville  Pike,  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  theFederal 
Register  on  Thursday.  January  23, 1997 
(62  FR  3539). 


ThnrwUy,  October  2, 1997 

8:30  A.M.-8:45  AM.:  Opening  Remaiks 
by  the  ACRS  Chairman 

(Open)— The  ACRS  Cbairnian  will 
make  opening  remarks  regarding 
conduct  of  the  meeting  and  comment 
briefly  regarding  items  of  current 
interest  During  this  session,  the 
Committee  will  discuss  priorities  £Dr 
preparation  of  ACRS  reports. 

8:45  A.M.-10:45  AM.:  Human 
Performance  and  Reliability 
Implementation  Plan 

(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  proposed  Human 
Performance  and  Reliability 
Implementation  plan. 

IIM)  AM.-12:O0  Noon:  Proposed 
Resolution  of  a  Differing  Professional 
Opinion  Concerning  Steam  Generator 
Integrity 

(Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  proposed  resolution  of  a 
Difiisring  Professional  Opinion 
associated  with  the  steam  generator  tube 
integrity. 

IM)  PM.-3M)  PM.:  Proposed  Changes 
Related  to  10  CFR  50.59  and  Proposed 
Revision  1  to  Generic  Letter  91-18 

(Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  Nuclear  Energy  Institute  regarding 
proposed  changes  related  to  10  CFR 
50.59  (Changes,  tests  and  experiments) 
and  the  proposed  Revision  1  to  Generic 
Letter  91-18,  "Information  to  Licensees 
Regarding  NRC  Inspection  Manual 
Sections  on  Resolution  of  Degraded  and 
Nonconforming  Conditions." 

3:45  PM.~7M)  PM.:  Preparation  of 
ACRS  Reports 

(Open) — The  Committee  will  discuss 
proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

Friday,  October  3, 1997 

8:30  A.M.-e:35  A.M.:  Opening  Remarks 
by  the  ACRS  Chairman 

(Open)— The  ACRS  Chairman  will 
make  opening  remarks  regarding 
conduct  of  the  meeting. 

8:35  AM.-10M)  AM.:  Meeting  With  the 
Director  of  the  NRC  Office  for  Analysis 
and  Evaluation  of  Operational  Data 
(AEOD) 

(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  the  AEOD  Director  on  items  of 


mutual  interest,  including  Accident 
Sequence  Precursor  Program,  and  other 
AEOD  Programs. 

10:15  AM.-10:30  AM.:  Subcommittee 
Report 

(Open) — ^The  Committee  will  hear  a 
report  by  the  Chairman  of  the  Thermal- 
Hydraulic  Phenomena  Subcommittee 
regarding  the  items  discussed  during  the 
September  29-30, 1997  Subcommittee 
meeting. 

10:30  AM.-10:45  AM.:  Rectmciliation 
of  ACRS  Comments  and 
Recommendations 

(Open) — The  Committee  will  discuss 
responses  from  the  NRC  Executive 
Director  for  Operations  to  comments 
and  recommendations  included  in 
ZBoaA  ACRS  reports.  The  EDO 
responses  are  expected  to  be  provided  to 
the  ACRS  prior  to  the  meeting. 

10:45  AM.-1 1 .15  AM.:  Future  ACRS 
Activities 

(Open)— The  Committee  will  discass 
the  recommendations  of  the  Planning 
and  Procedures  Sub-committee 
regarding  items  proposed  for 
consideration  by  the  full  QHnmittee 
during  future  meetings. 

11:15  AM.-11:45  AM.:  Report  of  the 
Plarming  and  Procedures  Subcommittee 

(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  qualifications  of  candidates 
nominated  for  appointment  to  the 
ACRS,  and  organizational  and  personnel 
matters  relating  to  the  ACRS. 

NotK  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  would  constitute  a  cleariy 
tmwarranted  invasion  of  personal  privacy. 

12:45  PM.-1.45  PM.:  Planning  To 
Review  the  Safety  Research  Program 

(Open) — The  Committee  will  discuss 
plans  and  areas  of  assignments  for 
individual  ACRS  members  related  to  the 
review  of  the  NRC  Safety  Research 
Program. 

1 :45  PM.-7.-00  P.M. :  Preparation  of 
ACRS  Reports 

(Open)— Tlie  Committee  will 
complete  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  4, 1997  (62  FR  46782).  In 
accordance  with  these  procedures,  onl 
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or  written  statements  may  be  presented 
by  members  of  the  public  and 
representatives  of  the  nuclear  industry, 
electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting,  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  sta£f.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.L.  92-463, 1  have  determined  that  it 
is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Conmiittee  per  5  U.S.C. 
552b(c)(2),  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  A.M.  and  4:15  P.M.  EDT. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  The  Direct  Dial  Access 
number  to  FedWorid  is  (800)  303-9672 
or  ftp.fedworld.  These  documents  and 
the  meeting  agenda  are  also  available  for 
downloading  or  reviewing  on  the 
internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  September  12, 1997. 
John  C  Hoyle, 

Acting  Advisory  CoBunittee  Management 
Officer. 
[FR  Doc.  97-24804  Filed  9-17-97;  8:45  am] 

HLUNG  COOC  79M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  80-346, 50-330.  and  50-423 
and  Docket  Na  5(^-2191 

Northeast  Utilities,  Millstone  Ntjciear 
Power  Station,  Units  1, 2,  and  3  and 
Haddam  Neck  Plant;  Issuance  of 
Partial  Director's  Decision  Under  10 
CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regiilation,  has  issued  a  Partial 
Director's  Decision  with  regard  to  a 
Petition  dated  November  25, 1996,  as 
amended  on  December  23,  1996,  filed 
by  Ms.  Deborah  iCatz  and  Mr.  Paul 
Gimter  on  behalf  of  the  Qtizens 
Awareness  Network  (CAN)  and  the 
Nuclear  Information  and  Resource 
Service  (NIRS),  hereafter  referred  to  as 
"Petitioners."  The  Petition  pertains  to 
the  Millstone  Nuclear  Power  Station, 
Units  1,  2,  and  3,  and  the  Haddam  Neck 
Plant. 

The  Petitioners  requested  that  the 
NRC:  (1)  Immediately  suspend  or  revoke 
Northeast  Utilities'  (NU's  or  Licensee's) 
licenses  to  operate  its  nuclear  facilities 
in  Connecticut;  (2)  investigate  possible 
Licensee  material  misrepresentations  to 
the  NRC;  (3)  continue  the  shutdown  of 
the  Licensee's  facilities  until  the 
Department  of  Justice  completes  its 
investigation  and  the  results  are 
reviewed  by  the  NRC;  (4)  continue  the 
shutdown  until  the  NRC  evaluates  and 
approves  the  Licensee's  remedial 
actions;  (5)  continue  listing  the 
Licensee's  facilities  on  the  NRC's 
"Watch  List"  should  any  facility  resume 
operation;  (6)  bar  any 
predecommissioning  or 
decommissioning  activity  at  any  of  the 
Licensee's  nuclear  facilities  in 
Connecticut  until  the  Licensee  and  the 
NRC  take  certain  identified  steps  to 
assure  that  such  activities  can  be  safely 
conducted;  (7)  initiate  an  investigation 
into  how  the  NRC  allowed  the  asserted 
illegal  situation  at  the  Licensee's 
nuclear  facilities  in  Connecticut  to  exist 
and  continue  for  more  than  a  decade; 
and  (8)  immediately  investigate  of  the 
need  for  enforcement  action  for  alleged 
violation  of  10  CFR  Part  50,  appendix  B, 
with  respect  to  nitrogen  calculations. 

The  bases  for  the  assertions  are 
Licensee  and  NRC  inspection  findings 
and  Licensee  documents  referred  to  in 
the  Petition  and  a  VHS  videotape. 
Exhibit  A,  which  accompanied  the 
Petition.  The  videotape  records  an 
August  29. 1996,  Citizens  Regulatory 
Commission  televised  interview  of  a 
former  Millstone  Station  employee 
expressing  his  views  on  Licensee 
management.  Areas  identified  in  the 


Petition  include  inadequate  surveillance 
testing,  operation  outside  the  design 
basis,  inadequate  radiological  controls, 
failed  corrective  action  processes,  and 
degraded  material  condition.  The 
Petition  asserts  that  this  information 
demonstrates  that  there  are  inadequate 
quality  assurance  programs  at  the 
Licensee's  nuclear  facilities  in 
Connecticut,  that  the  Licensee  has  made 
material  false  statements  regarding  its 
Millstone  units,  and  that  safe 
decommissioning  of  the  Haddam  Neck 
facility  is  not  possible  because  of  the 
deficiencies  in  the  design  and  licensing 
"bases  of  the  facility. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  partially  granted 
the  Petition.  The  reasons  for  this  partial 
grant  are  explained  in  the  "Partial 
Director's  £)ecision  Piirsuant  to  10  CFR 
2.206"  (DD-97-21),  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  IDocument  Room, 
the  Gelman  Building,  2120  L  Stre^, 
NW.,  Washington,  DC.  at  the  local 
public  document  rooms  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  New 
London  Turnpike,  Norwich. 
Coimecticut,  and  at  the  temporary  local 
public  document  room  located  at  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford. 
Coimecticut,  for  Millstone  Units  1,  2, 
and  3;  and  at  the  Russell  Library,  123 
Broad  Street,  Middletown,  Connecticut, 
for  the  Haddam  Neck  Plant 

A  copy  of  the  Partial  Director's 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's 
regulations.  As  provided  for  by  this 
regulation,  the  Decision  will  constitute 
the  final  action  of  the  Commission  (for 
Requests  1,  2,  5,  6,  and  8)  25  days  after 
the  date  of  issuance  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision  in 
that  time. 

Dated  at  RockviUe,  MD,  thii  12th  day  of 
September. 

For  the  Nuclear  Regulatory  Commiuion. 
Frank  J.  MiragUa.  )r.. 
Deputy  Director,  Office  of  Nuclear  Reactor 
Rejgulation. 

Partial  Director's  Decision  Pursuant  to 
10  CFR  2.206 

(DI>-fl7-21] 

I.  Introduction 

On  November  25, 1996,  as  amended 
on  December  23, 1996,  Ms.  Deborah 
Katz  and  Mr.  Paul  Gunter  filed  a 
Petition  on  behalf  of  the  Qtizens 
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Awareness  Network  (CAN)  and  the 
Nuclear  Information  and  Resource 
Service  (NIRS),  hereafter,  referred  to  as 
Petitioners.  These  two  submittals  will 
hereafter  be  referred  to  as  the  Petition. 
The  Petition  was  filed  with  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
and  the  NRC  Executive  Director  for 
Operations  pursuant  to  §  2.206  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206). 

The  Petitioners  requested  that  the 
NRC  take  the  following  actions:  (1) 
Immediate  suspension  or  revocation  of 
Northeast  Utilities'  (NU's  or  Licensee's) 
licenses  to  operate  its  nuclear  facilities 
in  Connecticut;  (2)  investigation  of 
possible  NU  material  misrepresentations 
to  the  NRC;  (3)  continued  shutdown  of 
the  NU  facilities  until  the  Department  of 
Justice  completes  its  investigation  and 
the  results  are  reviewed  by  the  NRC;  (4) 
continued  shutdown  until  the  NRC 
evaluates  and  approves  NU  remedial 
actions;  (5)  continued  listing  of  the  NU 
Cacilities  on  the  NRC's  Watch  List 
should  any  facility  resume  operation;  (6) 
prohibition  of  any  predecommissioning 
or  decommissioning  activity  at  any  NU 
nuclear  facility  in  Connecticut  until  NU 
and  the  NRC  take  certain  identified 
steps  to  assure  that  such  activities  can 
be  safely  conducted;  (7)  initiation  of  an 
investigation  into  how  the  NRC  allowed 
the  asserted  illegal  situation  at  NU's 
nuclear  facilities  in  Connecticut  to  exist 
and  continue  for  more  than  a  decade; 
and  (8)  an  immediate  investigation  of 
the  need  for  enforcement  action  for 
alleged  violation  of  10  CFR  part  50. 
Appendix  B.' 

'The  bases  for  the  Petitioners' 
assertions  are  NU  and  NRC  inspection 
findings  and  NU  documents  referred  to 
in  the  Petition  and  a  VHS  videotape, 
Exhibit  A,  which  accompanied  the 
Petition.  No  new  information  regarding 
Licensee  activities  was  provided  by  the 
Petitioners  except  for  the  alleged 
violation  referred  to  in  Request  8.  The 
Petitioners  assert,  in  Request  8,  that  NU 
relied  parUy  on  draft  calculations  in  its 
presentation  at  a  public  predecisional 
enforcement  conference  with  the  NRC 
sta£f,  which  included  a  discussion  of  an 
event  at  the  Haddam  Neck  Plant.  The 
Petitioners  further  assert  that  the 
calculations  had  not  been  reviewed  and 
approved  in  accordance  with  the 
requirements  of  10  CFR  part  50, 
appendix  B. 


■  Potitjonors  requested  copies  of  the  Licensee's 
calculations  performed  in  response  to  the  event  at 
the  Haddam  Neck  Plant  that  resulted  in  the 
introduction  of  a  nitrogen  bubble  into  the  reactor 
vassal.  The  calculations  requested  were  discussed 
during  a  predecisional  enforcement  conference  held 
on  December  4, 1996.  The  calculations  were 
provided  to  the  Petitionars  on  July  21. 1997. 


The  areas  of  concern  identified  in  the 
Petition  include  inadequate  surveillance 
testing,  operation  outside  the  design  as 
specified  in  the  updated  Final  Safety 
Analysis  Report  (UFSAR),  inadequate 
radiological  controls,  failed  corrective 
action  processes,  and  the  degraded 
material  condition  of  the  plants.  The 
Petitioners  also  assert  that  this 
information  demonstrates  that  there  are 
inadequate  quality  assurance  programs 
at  NU's  nuclear  facilities  in  Connecticut, 
that  NU  has  made  material  false 
statements  regarding  its  Millstone  units, 
and  that  safe  decommissioning  of  the 
Haddam  Neck  Plant  is  not  possible 
given  the  defective  nature  of  the  design 
and  licensing  bases  for  the  facility.  The 
videotape  records  an  Augiist  29,  1996, 
Citizens  Regtilatory  Commission 
televised  interview  of  a  former 
Millstone  Station  employee  expressing 
his  views  on  NU  management.  The  tape 
has  been  transcribed  and  placed  on  the 
dockets  of  the  facilities  cited.  The 
videotape  interview  included  the  former 
employee's  views  relating  to  NU's  poor 
management  in  allowing  degradation  of 
the  material  condition  of  the  plant;  poor 
radwaste  practices  resulting  in  potential 
radiation  exposure  to  employees;  and 
harassment,  intimidation,  and 
subsequent  illegal  termination  of 
employees  raising  safety  concerns. 

On  January  23, 1997,  the  NRC 
acknowledged  receipt  of  the  Petition 
and  informed  the  Petitioners  that  the 
Petition  had  been  assigned  to  the  Office 
of  Nuclear  Reactor  Regulation  to  prepare 
a  response  and  that  action  would  be 
taken  within  a  reasonable  time   . 
regarding  the  specific  concerns  raised  in 
the  Petition.  The  Petitioners  were  also 
informed  that  the  requests  for 
immediate  action  were  denied.  The 
Petitioners  wwe  further  informed  that 
copies  of  the  Petition  and  videotape 
were  sent  to  the  NRC's  Office  of  the 
Inspector  General  (OIG)  in  response  to 
Petitioners'  Request  7  and  parts  of 
Requests  5,  6,  uad  8. 

n.  Discussion 

The  NRC  staff  has  reviewed  the 
Petition  and,  with  the  exception  of 
Request  8,  has  not  identified  any  new 
information  regarding  either  the 
Millstone  or  the  Haddam  Neck  facilities. 
Both  of  the  facilities  have  been  the 
subject  of  close  NRC  scrutiny  for  several 
years. 

t4iUstone  Facility 

With  regard  to  the  Millstone  units,  the 
NRC  staff  has  been  concerned  for  the 
last  several  years  about  the  number  and 
duration  of  violations  at  the  Millstone 
site  in  the  broad  programmatic  areas  of 
design  and  licensing  bases,  testing,  and 


radiological  controls.  Programmatic 
concerns  in  these  areas,  along  with 
concerns  in  other  areas,  were  major 
contributors  to  the  decline  in 
performance  at  the  Millstone  site.  In  the 
most  recent  systematic  assessment  of 
licensee  performance  (SALP)  report  of 
August  26. 1994,  the  NRC  staff  stated  in 
the  cover  letter  that  it  had  noted  several 
performance  weaknesses,  common  to  ail 
'  three  Millstone  units.  Among  these  were 
continuing  problems  with  procedure 
quality  and  implementation,  the 
informality  in  several  maintenance  and 
engineering  programs  (contributing  to 
instances  of  poor  performance),  and  the 
£ulure  to  resolve  several  longstanding 
problems  at  the  site.  In  addition  to  these 
programmatic  problems,  the  Licensee 
has  had  significant  problems  in  dealing 
with  employee  concerns  involving 
safety  issues  at  the  site. 

On  November  4,  1995,  the  Licensee 
shut  down  MiUstone  Unit  1  for  a 
scheduled  refueling  outage.  The  NRC 
sent  a  letter  to  the  Licensee  on 
December  13, 1995,  requiring  the 
Licensee,  before  restarting  Milbtone 
Unit  1,  to  inform  the  NRC,  pursuant  to 
section  182a  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  10 
CFR  50.54(f),  of  the  actions  taken  to 
ensure  that  in  the  future  the  Licensee 
would  operate  that  facility  according  to 
the  terms  and  conditions  of  the  imit's 
operating  license,  the  Commission's 

Tlations,  and  die  unit's  FSAR. 
January  1996,  the  NRC  designated 
the  three  Millstone  units  as  Category  2 
on  the  NRC's  Watch  List.  Plants  on  the 
Watch  List  in  this  category  have 
weaknesses  that  warrant  increased  NRC 
attention  until  the  licensees 
demonstrate  improved  performance  far 
an  extended  period  of  time. 

On  February  20, 1996,  the  Licensee 
shut  down  Millstone  Unit  2  when  it 
declared  both  trains  of  the  high-pressute 
safety  injection  (HPSI)  system 
inoperable  because  of  a  design  issue. 
There  was  a  potential  that  the  HPSI 
throtUe  valves  could  become  plugged 
with  debris  when  taking  suction  from 
the  sump  during  recirculation  mode. 

On  March  30,  1996,  the  Licensee  shut 
down  Millstone  Unit  3  after  finding  that 
containment  isolation  valves  for  the 
auxiliary  feedwater  turbine-driven 
pump  were  inoperable  because  the 
valves  did  not  meet  NRC  requirements. 
In  response  to  a  Licensee  root  cause 
analysis  of  inaccuracies  in  the  Millstone 
Unit  1  FSAR,  identifying  the  potential 
for  similar  configuration  control 
problems  at  Millstone  Units  2  and  3  and 
the  existing  design  configuration  issues 
identified  at  these  units,  the  NRC  issued 
10  CFR  50.54(0  letters  to  the  Licensee 
on  March  7  and  April  4, 1996.  These 
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letters  required  that  the  Licensee  inform 
the  NfRC  of  the  corrective  actions  taken 
regarding  design  configuration  issues  at 
Millstone  Units  2  and  3  before  the 
restart  of  each  unit 

In  Jime  1996,  the  NRC  designated  the 
three  units  at  Millstone  as  Category  3  on 
the  NEC's  Watch  List.  Plants  in  this 
category  have  significant  weaknesses 
that  warrant  maintaining  them  in  a 
shutdown  condition  until  the  Licensee 
can  demonstrate  to  the  NRC  that  it  has 
both  established  and  implemented 
adequate  corrective  actions  to  ensure 
substantial  improvement.  This  category 
also  requires  Commission  approval 
before  operations  can  be  resumed. 

On  August  14. 1996,  the  NfRC  issued 
a  Confirmatory  Order  directing  the 
Licensee  to  contract  with  a  third  party 
to  implement  an  Independent  Corrective 
Action  Verification  Program  (ICAVP)  to 
confirm  the  adequacy  of  its  efibrts  to 
reestablish  the  design  basis  and 
configuration  controls  for  each  of  the 
three  Millstone  units.  The  ICAVP  is 
intended  to  provide  additional 
assurance,  before  a  unit  restart,  that  the 
Licensee  has  identified  and  corrected 
existing  problems  in  the  design  and 
configiuvtion  control  processes  for  that 
unit. 

On  April  16. 1997,  the  NRC  issued 
another  10  CFR  50.54(f)  letter,  which 
superseded  the  previously  mentioned 
10  CFR  50.54(f)  letters  and  consolidated 
its  requests  for  information  and  periodic 
updates.  The  information  requested 
included:  (1)  The  identification  of 
significant  items  needed  to  be 
accomplished  before  restart;  (2) 
identification  of  items  to  be  deferred 
until  after  restart;  (3)  NU's  process  and 
rationale  for  deferring  items;  and  (4)  a 
description  of  the  actions  taken  by  NU 
to  ensure  that  future  operation  will  be 
conducted  in  accoidance  with  the  terms 
and  conditions  of  the  operating  licenses, 
the  Commission's  regidations,  and  the 
FSARs.  The  Licensee  provided  the 
initial  information  requested  by  letter 
dated  May  29, 1997.  Additional 
information  and  updates  will  be 
provided  in  accordance  with  the  time 
intervals  specified  in  the  10  CFR 
50.54(f)  letter. 

During  eight  NRC  inspections 
conducted  between  October  1995  and 
August  1996,  more  than  60  apparent 
violations  of  NRC  requirements  were 
identified  at  the  Millstone  site.  These 
apparent  violations  were  discussed  at  a 
public  predecisional  enforcement 
conference  held  at  the  Millstone  site  on 
December  5, 1996.  During  the  meeting, 
the  Licensee  stated  that  management 
failed  to  provide  clear  direction  and 
oversight,  performance  standards  were 
low,  management  expectations  were 


weak,  and  station  priorities  were 
inappropriate.  The  NRC  staff  is  nearing 
completion  of  its  evaluation  of  potential 
enforcement  action  to  address  these 
apparent  violations  and  their  overall 
impact  on  the  safe  operation  of  the 
Millstone  units. 

Additionally,  the  Licensee  has  had  a 
chronic  problem  of  not  dealing 
effectively  with  employee  concerns  at 
the  Millstone  site.  On  December  12. 
1995,  the  NRC  established  a  review 
group  to  conduct  an  independent 
evaluation  of  the  history  of  the 
Licensee's  handling  qf  employee 
concerns  related  to  licensed  activities  at 
the  Millstone  fecUity.  The  review  group 
determined  that,  in  general,  an 
unhealthy  work  environment,  which 
did  not  tolerate  dissenting  views  and 
did  not  welcome  or  promote 
questioning  attitudes,  has  existed  at  the 
Millstone  fecility  for  the  last  several 
years.  To  address  this  problem,  the  NRC 
issued  an  Order  on  October  24, 1996, 
that  directed  NU  to  devise  and 
implement  a  comprehensive  plan  for 
handling  safety  concerns  raised  by 
Millstone  employees  and  to  ensure  an 
environment  fi^e  from  retaliation  or 
discrimination.  In  addition,  the  Order 
required  NU  to  have  an  independent 
third  party  oversee  its  employee 
concerns  program.  The  third  party  is 
responsible  for  providing  periodic 
reports  to  NU  and  the  NRC  detailing  its 
findings  and  recommendations.  The 
third-party  findings  and  the  NU 
responses  to  them  will  be  assessed  by 
the  NRC  staff  for  any  restart  issues. 

The  NRC  regards  compliance  with 
regulations,  license  conditions,  and 
Technical  Specifications  (TSs)  as 
mandatory.  However,  the  NRC  also 
recognizes  that  plants  will  not  operate 
trouble-free.^  This  is  clearly  articvdated 


>  The  NRCs  approach  to  protecting  public  baalth 
and  safety  includes  the  philosophy  of  defeDa»-iii- 
depth.  which  supports  the  identification  and 
correction  of  degraded  or  nonconforming 
conditions  discussed  above.  BrieOy  stated,  this 
philosophy  (1)  requires  the  application  of 
conservative  codes  and  standards,  to  establish 
substantial  safely  margins  in  the  design  of  nuclear 
plants:  (2)  requires  high  quality  in  the  design, 
construction,  and  operation  of  nuclear  plants  to 
reduce  the  likelihood  of  malfunctions,  and 
promotes  the  use  of  automatic  safety  system 
actuation  feature*:  (3)  recognizes  that  equipment 
CHI  fail  and  operators  can  make  mistakes  and 
Hiaraibre  requires  redundancy  in  safety  systems  and 
components  to  reduce  the  chances  that 
malfunctions  or  mistakes  will  lead  to  accidents  that 
release  fission  products  from  the  fuel:  and  (4) 
recognizes  that,  in  spite  of  these  precautions, 
••nous  fuel  damage  accidents  can  happen  and 
tharafore  requires  containment  structures  and  safety 
features  to  prevent  the  release  of  fission  products. 
In  the  unlikely  event  of  an  ofTsile  fission  product 
I  we  in  place  to  provide 
t  protective  actions  can 
and  will  be  taken  to  protect  the  population  around 
nuclear  power  plants.  Theee  emergency  plans  ore 


in  Criterion  XVI,  Appendix  B.  Part  50. 
"Quality  Assurance  Criteria  for  Nuclear 
Power  plants  and  Fuel  Reprocessing 
plants."  Criterion  XVI  states  that 
"measures  shall  be  established  to  assure 
that  conditions  adverse  to  quality,  such 
as  failures,  malfunctions,  deficiencies, 
deviations,  defective  material  and 
equipment,  and  nonconformances  are 
prompdy  identified  and  corrected." 

The  appropriate  response  to  an 
identified  deficiency  can  and  should 
vary,  depending  on  the  safety 
significance  of  the  deficiency.  For 
example,  for  rapidly  developing 
situations,  when  prompt  action  i« 
required  to  assure  plants  are  not  in  an 
unsafe  condition,  automatic  safety 
systems  are  in  place  to  shut  down  the 
reactor.  In  other,  less  time-critical 
situations,  TSs  relating  to  structures, 
systems,  and  components  (SSCs)  vital  to 
the  safe  operation  of  a  nuclear  plant 
require  tbiat  specific  actions  be  taken 
within  a  predetermined  time  period 
when  the  SSC  is  determined  to  be 
inoperable.  The  time  period  is 
dependent  on  the  safety  significance  of 
the  SSC.  NRC  Generic  Letter  91-18. 
"Information  to  Licensees  Regarding 
Two  NRC  Inspection  Manual  Sections 
on  Resolution  of  Degraded  and 
Nonconforming  Conditions  and  on 
Operability."  provides  guidance  for 
licensees  to  determine  what  actions  are 
required  and  when  they  need  to  be 
taken  for  identified  degraded  or 
nonconforming  conditions. 

The  conduct  of  NRC  regidatory 
oversight  at  the  Millstone  site  is  based 
on  the  recognition  that  it  is  the 
Licensee's  primary  responsibility  to 
demonstrate  that  corrective  actions  have 
been  effisctively  implemented.  Thus,  the 
Licensee  must  determine  that  a  unit  is 
in  conformance  with  applicable  NRC 
regulations,  its  license  conditions,  and 
its  FSAR  and  that  applicable  licensing 
commitments  have  been  met  before  the 
NRC  staff  can  recommend  that  the 
Commission  approve  the  restart  of  any 
unit  The  Licensee's  conformance  with 
NRC  regulations,  license  conditions, 
and  licensing  commitments  is 
fundamental  to  NRCs  confidence  in  the 
safety  of  licensed  activities.  In  short,  the 
Licensee  has  the  primary  responsibility 
for  the  safe  operation  of  its  facilities. 

In  a  Jime  20,  1996,  letter  to  the  NRC. 
the  Licensee  described  its  Configuration 
Management  Plan  (CMP),  which  is  its 
principal  program  to  provide  reasonable 
assurance  that  weaknesses  at  the 
Millstone  units  have  been  effectively 
corrected.  The  CMP  includes  efforts  to 
imderstand  and  correct  the  licensing 


coordinated  with  local  and  State  officials  and  the 
Fedwal  Emeigeacy  Management  Agency. 
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and  design  bases  issues  that  led  the  NRC 
to  issue  the  10  CFR  50.54(f)  letters  and 
Order  actions  to  prevent  recurrence  of 
those  issues.  The  Licensee  stated  that 
the  objective  of  the  CMP  was  to 
document  and  meet  the  licensing  and 
design  bases  requirements  of  each  unit 
and  to  enstue  that  adequate  programs 
and  processes  are  in  place  to  maintain 
control  of  these  requirements. 

The  Licensee's  CMP  must  either 
correct  each  FSAR  deficiency  or 
evaluate  it  to  ensure  that  the  change  to 
the  fecility  does  not  involve  any 
unreviewed  safety  question  or  change  to 
the  facility  TSs.  NU  has  documented  a 
large  niunber  of  deficiencies,  which 
vary  in  scope  and  safety  significance  for 
each  imit.  'These  lists  contain  significant 
deficiencies  that  must  be  corrected 
before  restart  and  others  that  the 
Licensee  is  plaiming  to  correct  after  the 
restart  In  its  continuing  reviews  of  the 
deficiency  lists,  the  NRC  staff  will 
determine  whether  the  Licensee  has 
appropriately  scheduled  safety- 
significant  items  for  completion  before 
restart  and  whether  those  items  that  the 
Licensee  will  defer  imtil  after  restart  are 
appropriate  for  each  imit  The  results  of 
these  efforts  will  be  docimiented  in  NRC 
inspection  reports. 

The  NRCs  regulatory  oversight  of  the 
Licensee's  corrective  actions  requires 
extensive  planning  and  program 
integration.  To  focus  more  regulatory 
attention  on  all  of  the  restart  issues 
related  to  the  Millstone  units,  the  NRC 
has  established  a  Special  Projects  Office 
(SPO)  within  the  Office  of  Nuclear 
Reactor  Regulation  to  oversee  these 
activities.  The  SPO  has  developed  a 
comprehensive  and  multifeceted 
oversight  program  to  verify  the 
adequacy  of  NU's  corretnive  actions, 
programs,  and  processes.  The  breadth 
and  significance  of  the  problems 
identified  at  the  Millstone  site  require 
this  program.  The  SPO  has  developed  a 
Restart  Assessment  Plan  (Assessment 
Plan)  for  each  of  the  Millstone  units, 
which  includes:  (1)  the  appropriate 
aspects  of  NRC  Inspection  Manual, 
Manual  Chapter  (MC)  0350,  "Staff 
Guidelines  For  Restart  Approval";  (2) 
oversight  of  NU's  ICAVP;  and  (3)    ■ 
oversight  of  NU's  corrective  actions 
relating  to  employee  concerns  involving 
safety  issues.  The  activities  associated 
with  the  Assessment  Plan  are  in 
addition  to  the  normal  inspection  and 
licensing  activities  being  carried  out  at 
the  Millstone  site. 

MC  0350  establishes  the  guidelines 
for  approving  the  restart  of  a  nuclear 
power  plant  after  a  shutdown  resulting 
from  a  significant  event,  a  complex 
hardware  problem,  or  serious 
management  deficiencies.  The  primary 


objective  of  the  guidelines  in  MC  0350 
is  to  ensure  that  NRCs  restart  review 
efforts  are  appropriate  for  the  individual 
circumstances,  are  reviewed  and 
approved  by  the  appropriate  NRC 
management  levels,  and  provide 
obji^tive  measures  of  restart  readiness. 

'The  Assessment  Plan  for  each  uiut 
includes  those  issues  listed  in  MC  0350 
that  the  NRC  staff  has  identified  as 
relevant  to  the  shutdown  of  the  unit 
Each  Assessment  Plan  also  includes 
additional  issues  determined  to  be 
applicable  to  the  specific  situation.  The 
Assessment  Plans  include  all  actions  the 
NRC  expects  NU  to  take  before  the  NRC 
staff  recommends  to  the  Conunission 
that  a  unit  be  permitted  to  restart 
Accordingly,  the  staff  v^l  use  the 
Assessment  Plan  for  each  Millstone  unit 
to  track  and  monitor  all  significant 
actions  necessary  to  support  a  decision 
on  restart  approval  of  the  unit 

The  Assessment  Plan  for  each 
Millstone  unit  includes  the  requirement 
to  review  the  NU  Operational  Readiness 
Plan,  the  deficiency  lists  associated  with 
the  Assessment  Plan,  including  restart 
and  deferred  items,  the  corrective  action 
program,  work  planning  and  controls, 
the  procedure  upgrade  program,  the 
nuclear  oversight  function  (quality 
assurance),  outstanding  enforcement 
items,  and  a  Significant  Issues  List  (SIL), 
which  includes  issues  identified  by  both 
NU  and  the  NRC  as  issues  requiring 
resolution  before  restart.  NRC  MC 
93802,  "Operational  Safety  Team 
Inspection"  (OSTI),  provides  the 
framework  for  a  team  inspection  to  be 
performed  during  the  later  stages  of  the 
restart  process.  "Hie  inspection  will  be 
structured  to  focus  on  the  pertinent 
issues  at  each  of  the  Millstone  luiits. 

Within  the  SPO,  a  Millstone  Restart 
Assessment  Panel  (RAP)  has  been 
formed  in  accordance  with  MC  0350. 
The  RAP  meets  to  assess  the  Licensee's 
performance  and  its  progress  in 
completing  the  designated  restart 
activities.  The  RAP  is  comptMed  of  the 
Director,  SPO  (chairman);  the  Deputy 
Directors  of  Licensing,  Inspections,  and 
Independent  Corrective  Action 
Verification  Program  Oversight;  the 
Project  Managers  for  the  thr»s  Millstone 
imits;  the  Inspection  Branch  Chief;  the 
Senior  Resident  Inspectors  for  the  three 
Millstone  units;  and  the  appointed 
Division  of  Reactor  Safety 
representative.  The  RAP  holds  periodic 
meetings  with  the  Licensee  to  discuss 
the  Licensee's  corrective  actions  and 
schedules  of  each  Millstone  tmit  These 
meetings  are  noticed  and  are  open  to  the 
public.  An  additional  meeting  with  the 
public  is  usually  held  that  same  day  in 
the  evening  to  summarize  the  meeting 
with  the  Licensee,  provide  an  update  on 


NRC  activities,  and  address  comments 
from  the  public. 

The  purpose  of  the  ICAVP,  as  stated 
in  the  Confirmatory  Order,  is  to  confirm 
that  the  plant's  physical  and  functional 
c:haracteristics  are  in  conformance  with 
its  licensing  and  design  bases.  The 
ICAVP  audit  required  by  the  NRC  is 
expected  to  provide  independent 
verification,  beyond  NU's  quality 
assurance  and  management  oversight 
that  the  Licensee  has  identified  and 
satisfectorily  resolved  existing 
nonconformances  with  the  design  and 
licensing  bases;  documented  and 
utilized  the  licensing  and  design  bases 
to  resolve  nonconformances;  and 
established  programs,  processes,  and 
procedures  for  effective  configuration 
management  in  the  future.  NU  has 
started  programs  to  identify  and 
understand  the  root  causes  of  the 
licensing  and  design  bases  issues  that 
led  to  NRC  issuance  of  the  10  CFR 
50.54(f)  letters  to  NU  and  to  implement 
corrective  actions  that  will  ensure  that 
NU  maintaiiu  the  design  configuration 
and  that  each  imit  is  in  conformance 
with  its  licensing  basis.  NU  has 
indicated  that  the  scope  of  its  corrective 
programs  will  include  those  systems 
that  it  has  categorized  as  either  Group 
1  (safety-related  and  risk-significant)  or 
Group  2  (safety-related  or  risk- 
significant).  The  ICAVP  audit  must 
provide  insights  into  the  effectiveness  of 
NU's  programs  so  that  the  results  can  be 
reasonably  extrapolated  to  the 
structures,  systems,  and  components 
that  were  not  reviewed  in  the  audit 

As  a  practical  matter,  the  NRC  cannot 
do  a  100-percent  verification  of  the 
Licensee's  corrective  actions,  processes, 
and  programs  for  each  Millstone  unit 
However,  a  comprehensive  and 
multifeceted  oversight  process  has  been 
developed  by  the  NRC  staff  to  provide 
a  high  level  of  confidence  that  the 
Licensee  has  implemented  required 
corrective  actions  and  that  all  of  the 
issues  on  the  SILs  have  been  resolved. 
The  independent  third-party 
evaluations  required  by  the  NRC  will  be 
used  to  enhance  NRC  confidence  that 
the  Licensee's  corrective  action 
programs  have  been  e^ctively 
implemented  at  each  unit 

NRC  activities  (including  oversight  of 
the  ICAVP)  to  ensure  that  eSiective 
corrective  actions  are  being  taken  by  the 
Licensee  will  provide  additional 
assurance  that  the  Licensee's  corrective 
action  programs  have  been  effectively 
implemented.  These  activities  will 
include  in-process  reviews  of  the  ICAVP 
contractor's  activities,  reviews  of  the 
ICAVP  results,  and  additional 
independent  reviews  of  compliance 
with  the  design  and  licensing  bases  of 
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selected  systems.  The  State  of 
Connecticut's  Nuclear  Energy  Advisory 
Council  has  provided  input  to  the  NRC 
staff  for  selecting  the  systems  which 
will  be  reviewed  by  the  ICAVP 
contractor  and  has  been  invited  to 
observe  the  NRC  staffs  ICAVP 
inspections. 

When  the  restart  review  process  has 
identified,  corrected,  and  reviewed 
relevant  issues  regarding  each  Millstone 
unit,  a  restart  authorization  process  mil 
be  initiated  for  that  unit  Upon  receipt 
of  a  staff  recommendation  and  a  briefing 
on  any  ongoing  investigations,  the 
Commission  will  meet  to  assess  the 
recommendation  and  vote  on  whether  to 
allow  the  restart  of  the  unit  The  same 
process  will  be  followed  for  the 
remaining  units. 

Haddam  Neck  Facility 

With  regard  to  the  Haddam  Neck 
Plant,  the  Licensee  shut  down  the  plant 
on  July  22,  1996.  as  required  by  the 
facility's  TSs,  because  of  concerns  that 
the  containment  air  recirculation  tuu 
service  water  piping  may  exceed  design 
loads  during  certain  accident  scenarios. 
The  Licensee  determined  that  these 
concerns  and  other  hardware  and 
progranunatic  problems  identified 
before  and  during  the  ftxced  outage 
should  be  resolved  before  restarting  the 
plant.  Thus,  the  Licensee  decided  to 
begin  Refueling  Outage  19  on  August 
17, 1996.  On  October  9.  1996,  the 
owners  of  the  Haddam  Neck  Plant  stated 
that  a  permanent  shutdown  of  the  plant 
was  being  considered  by  the  Board  of 
Trustees  based  on  an  economic  analysis 
of  operations,  expenses,  and  the  cost  of 
replacement  power.  Subsequently,  all 
fuel  assemblies  were  removed  from  the 
reactor  and  placed  in  the  spent  fuel 
pool. 

Prom  November  21. 1995,  to 
November  22, 1996.  the  NRC  conducted 
numerous  inspections  at  the  Haddam 
Neck  Plant  to  review  several  facets  of 
plant  performance.  These  inspections 
inclixded  a  Special  Team  inspection  by 
NRC  headquarters  staff  focused  on 
engineering  performance:  a  special 
Augmented  Inspection  Team  (AIT) 
inspection  of  a  reactor  vessel  nitrogen 
intrusion  event  in  late  August  and  early 
September  1996  that  lowered  the  reactor 
vessel  water  level;  a  special  radiation 
protection  inspection  of  a  significant 
contamination  event  in  November  1996; 
an  emergency  preparedness  inspection 
to  observe  the  Licensee's  response 
during  an  emergency  exercise  held  in 
August  1996:  and  several  resident 
inspections.  Numerous  violations,  as 
well  as  several  significant  regulatory 
concerns,  were  identified  during  these 
inspections.  Most  of  the  violations  were 


discussed  at  a  transcribed  public 
predecisional  enforcement  conference  at 
the  Millstone  training  building  in 
Waterford,  Connecticut,  on  December  4, 
1996.  The  December  4  conference  was 
open  to  the  public  and  focused  on  the 
broader  programmatic  deficiencies 
underlying  the  violations  that 
contributed  to  the  problems  at  Haddam 
Neck.  A  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalties 
in  the  amount  of  $650,000  was  issued 
on  May  12, 1997,  and  subsequentiy  paid 
by  the  Licensee. 

The  restart  process  described  for  the 
three  Millstone  units  is  not  applicable  to 
the  Haddam  Neck  Plant.  By  letter  dated 
December  5, 1996,  the  Licensee  certified 
to  the  NRC,  pursuant  to  10  CFR 
50.82(aNlMi)  and  10  CFR  50.82(aHlKii). 
that  it  had  decided  to  pennanentiy  cease 
operations  at  the  Haddam  Neck  Plant 
and  had  permanently  removed  the  fuel 
from  the  reactor.  The  Licensee  further 
noted  that  a  Post-Shutdown 
I>ecommissioning  Activities  Report 
(PSDAR)  and  a  site-specific 
decoQunissioning  cost  estimate  would 
be  submitted  in  accordance  with  10  CFR 
50.82,  "Termination  of  License." 

It  is  important  to  note  that  the  NRC 
continues  to  identify  problems  at  both 
the  Millstone  site  and  the  Haddam  Neck 
Plant,  as  dociunented  in  inspection 
reports  issued  after  this  Petition  was 
filed.  These  findings  indicate  that  the 
corrective  actions  required  to  restart  the 
Millstone  units  have  not  yet  been  fully 
implemented.  The  NRC  staff  will  not 
recommend  that  the  Commission  allow 
the  restart  of  a  Millstone  unit  until  the 
Commission  has  determined,  in 
accordance  with  the  Assessment  Plan, 
that  the  necessary  corrective  actions 
have  been  effectively  implemented  for 
the  unit 

As  for  Haddam  Neck,  a  Confirmatory 
Action  Letter  (CAL)  was  issued  to  the 
Licensee  on  March  4. 1997,  concerning 
radiological-control  problems  at  the 
Haddam  Neck  Plant  This  CAL  is  an 
example  of  the  type  of  action  that  the 
NRC  takes  to  assure  that  the  limited 
activities  at  the  site  will  be  conducted 
in  a  safe  manner  and  in  accordance  with 
regulatory  requirements.  The  CAL 
prohibits  the  Licensee  from  performing 
any  radiological  work  except  that 
required  to  maintain  the  plant  in  a  safe 
configuration  until  the  corrective 
actions  identified  in  the  CAL  have  been 
implemented. 

in.  NRC  Response  to  Requested  Actions 

In  summary,  the  Licensee's 
implementation  of  its  Configuration 
Management  Plan  (CMP)  for  each 
Millstone  unit,  response  to  the  elements 
in  the  NRC  staffs  Restart  Assessment 


Plan  (Assessment  Plan)  for  each 
Millstone  unit  implementation  of 
actions  to  improve  programs  to  address 
employee  concerns  at  the  Millstone  site, 
and  the  implementation  of  the 
decommissioning  process  specified  in 
10  CFR  50.82  for  the  Haddam  Neck 
Plant,  as  discussed  above,  are  the  bases 
for  the  NRC  staffs  responses  discussed 
in  this  Partial  Director's  Decision  to  the 
specific  actions  that  the  Petitioners 
requested  be  taken  against  NU.  The 
Petitioners'  requested  actions  and  the 
NRC  staffs  responses  are  discussed 
below.' 

1.  Petitioners  request  that  the  NRC 
immediately  suspend  or  revoke  NU's 
license  to  operate  Connecticut  Yankee 
(Haddam  Neck)  and  the  Millstone 
Nuclear  reactors  due  to  chronic, 
negligent  management  of  the  reacton 
which,  for  over  a  decade,  has 
endangered  and  continues  to  endanger 
occupational  and  public  health  and 
safety  and  the  enviroiunent  due  to 
resultant  and  ctunulative  maior  safety 
problems  and  violation  of  NRC 
regulations. 

The  Petitionen  base  their  request  to 
suspend  or  revoke  the  operating  licenses 
of  Haddam  Neck  and  the  three  Millstone 
units  on  NU  reports  and  NRC  inspection 
findings  referred  to  in  the  Petition  and 
on  a  videotape  in  which  a  former 
Millstone  Station  employee  expresses 
his  views  on  NU  management  and  plant 
conditions.  As  previously  noted,  based 
on  the  NRC  staff  review  of  these 
materials,  the  Petitionen  have  identified 
no  new  information. 

With  regard  to  the  Millstone  units,  the 
units  are  currentiy  in  an  extended 
shutdown  and  significant  management 
changes  at  NU  have  been  made  in  the 
past  year.  The  NRC's  focus  is  on 
evaluating  improved  performance, 
hardware  and  progranunatic  upgrades, 
and  corrective  actions.  Specifically, 
NRC  review  and  inspection  emphasis 
will  be  directed  toward  the  results  of 
NLTs  actions  to  correct  identified 
weaknesses  in  areas  such  as  design 
controls,  radiological  controls,  quality 
assurance,  work  control  practices, 
corrective  action  processes,  and  the 
handling  of  employee  concerns. 

The  previous  discussion  provides  an 
overview  of  the  Assessment  Plans  that 
the  SPO  has  developed  for  assessing  the 
adequacy  of  NU's  corrective  actions 
being  taken  prior  to  Commission 
approval  of  restart  for  any  of  the 
Millstone  units.  The  NRC  staff  will  have 
to  reach  a  determination  that  the 


*  In  this  Pmrtial  Dii«ctor'i  Decisioa,  Petitionen' 
Requasu  have  been  identified  •*  Requeeta  1  through 
8.  Theae  requeatt  correspond  to  Requests  A.1 
through  S,  B  and  C  in  the  initial  Petition,  and 
Requeet  n.A  in  the  amendmeot  to  the  Patition. 
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corrective  actions  taken  by  NU  provide 
reasonable  assiu'ance  that  future 
operation  will  be  conducted  in 
accordance  with  the  terms  and 
conditions  of  the  operating  license,  the 
Commission's  regulations,  and  the 
design  basis,  as  documented  in  the 
FSAR,  of  each  unit  before 
recommending  that  the  Commission 
approve  the  restart  of  any  one  of  the 
imits.  Upon  receipt  of  an  NRC  staff 
recommendation  and  a  briefing  on 
ongoing  investigations,  the  Commission 
will  hold  a  meeting  to  assess  the 
recommendation  and  then  vote  on 
whether  to  approve  the  restart  of  each 
unit 

The  restart  process  discussed  for  the 
Millstone  units  does  not  apply  to 
Haddam  Neck.  The  Licensee  has 
certified  to  the  NRC  that  operations  at 
the  fecility  have  pennanentiy  ceased 
and  that  fuel  has  been  pennanentiy 
removed  from  the  reactor. 

The  Petitioners'  request  to  take 
immediate  action  was  denied  in  the 
letter  of  January  23,  1997,  which 
acknowledged  receipt  of  the  Petition. 
The  request  to  suspend  or  revoke  the 
licenses  for  the  three  Millstone  units  is 
denied  based  on  the  NRC  staffs 
conclusion  that  such  action  is  not 
warranted  by  the  facts.  Programmatic 
and  review  efforts  are  in  place.  If  these 
efforts  are  successful,  the  NRC  would 
allow  the  Millstone  units  to  resume 
operation.  The  request  to  suspend  or 
revoke  the  license  to  operate  the 
Haddam  Neck  Plant  is  moot  since  the 
Licensee  has  certified  to  the  NRC  that 
the  plant  has  permanenUy  ceased 
operation  and  the  fuel  has  been 
pennanentiy  removed  from  the  reactor. 

2.  The  Petitioners  request  that  the 
NRC  investigate  the  possibility  that  NU 
made  material  misrepresentations  to  the 
NRC  concerning  engineering 
calculations  and  other  information  or 
actions  relied  upon  to  assure  the 
adequacy  of  safety  systems  at  the 
Haddam  Neck  and  Millstone  reacton. 
The  Petitionen  said  NU  made  possible 
material  misstatements  either  through 
lack  of  rigor  and  thoroughness  or  by 
providing  intmtionally  misleading 
information. 

The  NRC  has  ongoing  investigations 
related  to  alleged  wrongdoing  by  NU 
personnel.  The  investigative  results  Will 
be  reviewed  for  possible  enforcement 
action.  Depending  on  the  results  of  the 
ongoing  evaluations  of  inspections  and 
investigations,  both  NU  as  an 
organization  and  NU  employees  foimd 
to  have  engaged  in  deliberate 
misconduct  will  be  subject  to 
appropriate  enforcement  action. 
Consistent  with  the  General  Statement 
of  Policy  and  Procedures  for  NRC 


Enforcement  Actions  (NUREG-1600), 
some  enforcement  action  is  normally 
taken  against  a  licensee  for  violations 
caused  by  significant  acts  of  wrongdoing 
by  its  employees.  Such  action  could 
include  a  civil  penalty  or  an  order.  In 
deciding  whether  to  also  take  action 
directiy  against  the  responsible 
employees,  the  NRC  considera  a  niunber 
of  fectora  such  as  the  employee's  level 
in  the  organization,  the  employee's 
training  and  experience,  the  degree  of 
supervision,  the  employee's  attitude, 
and  the  degree  of  management 
responsibility  or  culpability.  A  decision 
to  take  action  directiy  against  an 
individual  is  significant  and  normally 
will  be  taken  oody  when  the  NRC  is 
satisfied  that  the  individual  has  engaged 
in  deliberate  misconduct.  The  action 
taken  could  include  prohibiting  the 
individual  from  involvement  in  licensed 
activities  for  a  period  of  yean. 

As  the  NRC  is  currently  evaluating 
alleged  wrongdoing  by  NU  p>ersonnel, 
the  Petitionen'  request  is  granted. 

3.  Petitionen  request  that  the  NRC 
revoke  NU's  operating  licenses  for  the 
Haddam  Neck  and  the  Millstone  Units 
1,  2,  and  3  reacton  if  an  investigation 
determines  that  NU  deliberately 
provided  insufficient  and/or  false  or 
misleeding  information  to  the  NRC  If 
the  NRC  chooses  not  to  revoke  NLTs 
licenses,  the  Petitionen  specifically 
request  that  the  reacton  remain  off-line 
until  a  United  States  Department  of 
Justice  (DOJ)  independent  investigation 
is  complete  and  jthe  NRC  reviews  the 
conclusions  and  recommendations 
contained  therein  for  potential 
consequences  to  the  Licensee  and  its 
agents  under  NRC  regulations.  The 
Petitionen  note  in  a  footnote  that  a  DOJ 
report  will  likely  produce  information 
essential  to  the  NRC's  evaluation  of 
NLTs  management  problems.  The 
Petitionen  further  stated  that  such 
information  should  influence  any  NRC 
decision  concerning  NU's  future 
operation  of  nuclear  reacton  in 
Coimecticut 

Since  the  NRC  investigations  are 
ongoing,  the  NRC  cannot  respond  to  the 
firat  portion  of  the  request  to  revoke  the 
licenses  of  the  three  Millstone  units  at 
this  time. 

The  response  to  the  Petitionen' 
Request  1  applies  to  the  part  of  Request 
3  asking  that  the  reacton  remain  off  line 
until  the  investigations  are  complete.  As 
noted,  the  Commission  will  consider  the 
status  of  all  ongoing  investigations, 
including  any  referrals  to  DOJ,  in  its 
deliberations  before  voting  on  the  restart 
of  any  of  the  Millstone  units. 

The  part  of  the  request  relating  to 
revoking  the  licenses  of  the  three 
Millstone  units  is  deferred  until  all 


investigations  are  complete.  The  request 
that  the  reacton  remain  off  line  until  the 
investigations  are  complete  is  denied. 

This  request  does  not  apply  to  the 
Haddam  Neck  Plant,  which  has  already 
pennanentiy  ceased  operation. 

4.  The  Petitionen  request  that,  if  NRC 
chooses  not  to  revoke  NU's  licenses  to 
operate  the  Haddam  Neck  Plant  and  the 
Millstone  Units  1,2,  and  3  reacton  and 
allows  the  reacton  to  retiiro  to 
operation,  the  reacton  remain  on  the 
NTRC's  Watch  List  to  oversee  reactor 
operations  until  NU  management ' 
demonstrates  to  the  NRC  that 

a.  NU  is  able  to  fulfill  NRC  regulatory 
requirements; 

6.  NU  has  met  all  prior  commitments 
concerning  the  repair,  modification, 
maintenance,  and  documentation  of  the 
nuclear  power  stations; 

c.  NU  nas  retrained  all  staff  in  the 
application  and  interpretation  of  NRC's 
regulations;  and 

d.  NU  has  removed  from  any 
positions  of  responsibility  for  operation 
and/or  management  of  the  reacton  all 
persons  whom  DOJ,  NRC,  or  other 
government  investigaton  and/or  civil  or 
criminal  prosecutions  find  to  have  made 
material  misrepresentations  to  the  NRC 
during  the  past  decade  of 
mismanagement 

Due  to  the  significance  and 
progranunatic  luitiue  of  the  concerns 
evolving  from  the  various  NRC  reviews 
and  inspections  at  the  Millstone  Station 
and  the  feet  that  each  unit  is  shut  down 
pending  resolution  of  these  issues,  the 
Commission  put  the  Millstone  units  in 
Category  3  of  the  Watch  List. 
Accordingly,  restart  of  any  of  the  units 
is  subject  to  Commission  approval.  SIL 
issues,  which  require  resolution  for  safe 
operation,  will  have  been  addressed  and 
a  process  will  be  in  place  to  resolve  any 
deferred  items.  If  the  Commission  - 
approves  restart  of  any  unit,  that  unit 
will  be  placed  in  Category  2  of  the 
Watch  List,  where  it  will  remain  until 
the  Licensee  has  demonstrated  that 
satisfactory  operational  performance  "in 
be  sustained  at  the  unit 

The  restart  process,  as  previously 
discussed,  will  assiue  that  the 
management  attributes  identified  by  the 
Petitionen  in  Request  4.a,  b,  and  c.  will 
be  adequately  considered  within  the 
context  of  the  SPO's  Assessment  Plans 
before  the  NRC  staff  recommends  that 
the  Commission  allow  the  restart  of  any 
unit  Request  4^1  will  be  considered  in 
the  restart  process  when  the 
Commission  is  briefed  regarding 
investigation  efforts  and 
recommendations. 

The  request  to  retain  the  Millstone 
units  on  the  NRC's  Watch  List,  if  the 
Commission  approves  restart,  is  granted. 
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Any  unit  permitted  to  restart  will  be 
pl^ed  in  Category  2  of  the  Watch  List, 
where  it  will  remain  until  the  Licensee 
has  demonstrated  that  satisfiactory 
performance  can  be  sustained  at  the 
unit.  Request  4.a,  b,  c,  and  d  will  be 
considered  as  set  forth  above. 

This  request  does  not  apply  to  the 
Haddam  Neck  Plant  because  the 
Haddam  Neck  Plant  has  permanently 
ceased  operation.  The  NRC  will 
continue  its  oversight  of  the  defiieled 
facility. 

5.  Petitioners  request  that,  as  a 
minimum,  the  NRC  keep  Haddam  Neck 
and  the  Millstone  1,2,  and  3  nuclear 
reactors  off  line  until  NU's  chronic 
mismanagement  has  been  analyzed, 
remedial  management  programs  have 
been  implemented,  and  the  NRC  has 
evaluatml  and  approved  the 
effectiveness  of  the  Licensee's  actions. 
As  a  minimum,  NU  should: 

a.  Thoroughly  analyze  root  causes  for 
deficiencies  in  NU's  FSARs,  its 
documentation  of  licensing  and  design 
bases,  its  safety  analysis,  its  engineering, 
its  quality  assurance,  its  as  low  as 
reasonably  achievable  (ALARA^ 
programs,  and  other  necessary  or 
required  documentation. 

b.  Create  a  complete,  accurate  FSAR- 
mere  "reform"  is  impossible  when  the 
basic  document  is  inadequate  and 
inaccurate: 

c.  Reevaluate  of  any  of  its  activities 
initiated  under  (or  which  NU  should 
have  initiated  under)  10  CFR  50.59  in 
order  to  confirm  the  validity  of  such 
activities,  particiilarly  to  determine  the 
extent  to  which  the  FSAR  does  not 
match  "as  built"  configurations.  This 
reevaluation  requires  more  than  a  paper 
audit;  it  requires  checking  actual 
physical  plant  against  the  existing 
documentation,  component  by 
component  and  system  by  system  and 
creating  correct  dociunentation  where  it 
is  lacking  and/or  inadequate; 

d.  Itistitute  and  document  an  effective 
ALARA  review  of  all  operational  and 
nonoperational  activities  that  expose 
workers  and/or  the  public  to  radiation; 

e.  Thoroughly  document  the  root 
causes  of  NU's  chronic  and  systemic 
mismanagement  mcluding, 
docimientation  of  the  NRC  Region  I 
inspection  program's  staff  and 
management  failures  over  the  past 
decade  to  detect  and  deal  with  this 
problem; 

f.  Demonstrate,  over  a  substantial 
period  of  time  to  the  satisfaction  of  the 
NRC,  NU's  commitment  to  respect  NRC 
regulatory  requirements  and 
consistently  follow  them; 

g.  Retrain  all  personnel  involved  in 
day-to-day  operations  so  that  they  are 


thoroughly  conversant  with  NRC 

riations;  and 
Update  and  document  Plant  Design 
Change  Requests  (PIXIRs)  to  include  all 
changes  to  the  reactor's  design,  and 
verification  by  the  NRC  staff  of  these 
design  changes,  with  closeouts  of 
PDCRs  receiving  the  highest  priority. 

As  previously  noted,  NRC  regulatory 
oversight  programs  at  the  Millstone 
Station  are  based  on  the  recognition  that 
the  Licensee  is  primarily  responsible  for 
demonstrating  that  corrective  actions 
have  been  effectively  implemented. 
Before  the  NRC  staff  can  recommend 
that  the  Commission  approve  the  restart 
of  a  Millstone  unit,  the  Licensee  must 
determine  that  the  unit  conforms  with 
applicable  NRC  regulations,  license 
conditions,  and  the  FSARs  and  that 
applicable  licensing  commitments  have 
been  met  The  Licensee's  conformance 
with  NRC  regulations,  license 
conditions,  and  licensing  commitments 
is  fundamental  to  the  NRC's  confidence 
in  the  safety  of  licensed  activities. 

The  significant  actions  that  the  NRC 
is  taking  to  monitor  the  Licensee's 
activities  have  been  discussed  in  detail 
earlier  in  this  Decision.  Based  on  that 
discussion,  the  actions  requested  in 
Request  5.a  through  h,  with  the 
exception  of  the  part  of  S.e  relating  to 
NRC  staff  performance,  will  be 
adequately  addressed  within  the  context 
of  the  SPO's  Assessment  Plan  for  each 
of  the  Millstone  units. 

With  regard  to  Request  S.e,  the  part  of 
S.e  relating  to  the  performance  of  the 
NRC  staff  is  beyond  the  scope  of  the 
2.206  process  and  will  not  be  addressed 
in  the  Director's  Decision  relating  to  this 
Petition.  This  issue  has  been  referred  to 
the  NRC's  OIG  for  action  as  appropriate. 

The  request  to  keep  the  Millstone 
units  off  line  until  the  items  identified 
in  Request  S.a  through  h,  with  the 
exception  of  the  part  of  Request  S.e 
relating  to  NRC's  previous  actions  in 
dealing  with  the  Licensee,  is  granted  to 
the  extent  that  the  issues  will  be 
considered  within  the  SPO's 
Assessment  Flan  for  each  of  the  units. 

This  request  does  not  apply  to  the 
Haddam  Neck  facility,  which  has 
permanently  ceased  operation. 

6.  Petitioners  request  that,  if  NU 
decides  to  shut  down  any  or  all  of  the 
nuclear  power  reactors  at  issue  herein 
with  the  intent  to  commence  the 
decommissioning  process,  the  NRC  not 
permit  any  decommissioning  or 
predecommissioning  activity  to  take 
place  until: 

a.  All  the  documentation  mentioned 
in  earlier  requests  is  available  to  the 
NRC  and  on  site  at  the  reactors; 

b.  All  personnel  involved  in  the 
decommissioning  process  have  been 


retrained  (or  trained)  in  the  use  and 
Interpretation  of  the  applicable  NRC 
regulations  in  Title  10  of  the  Code  of 
Federal  Regulations; 

c.  The  NRC  has  appropriately 
evaluated  and  replaced  persoimel  and 
has  restructured  the  NRC  Region  I 
inspection  program,  its  management, 
and  the  supervising  NRC  directorate  to 
eliminate  the  regulatory  anarchy  that 
plagued  the  Connecticut  nuclear 
reactors  during  the  past  10  years;  and 

d.  The  NRC  makes  certain  that  NU 
does  not  employ  any  persons  in 
management  or  operations  who  made 
material  misrepresentations  to  the  NRC 
about  the  status  of  operations,  repairs, 
modifications,  or  maintenance  of  NU's 
Connecticut  reactors. 

On  October  9,  1996,  the  owners  of  the 
Haddam  Neck  Plant  stated  that  the 
Board  of  Trustees  was  considering  a 
permanent  shutdown  of  the  plant,  based 
on  an  economic  analysis  of  operations, 
expenses,  and  the  cost  of  replacement 
power.  All  fuel  assemblies  were 
removed  from  the  reactor  and  placed  in 
the  spent  fuel  pool  for  temporary 
storage.  By  letter  dated  December  5, 
1996,  the  Licensee  certified  to  the  NRC, 
pursuant  to  10  CFR  50.82(a)(l)(i)  and  10 
CFR  50.82(a)(l)(ii),  that  it  had 
determined  to  permanently  cease 
operations  at  the  Haddam  Neck  Plant 
and  that  the  fuel  bad  been  permanently 
removed  from  the  reactor.  The  Licensee 
further  noted  that  a  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  and  the  site-specific 
deconunissioning  cost  estimate  would 
be  submitted  in  accordance  with  10  CFR 
50.82,  "Termination  of  License."  The 
PSDAR  will  be  submitted  to  the  NRC 
and  a  copy  sent  to  the  affected  state(s) 
within  2  years  after  operations  have 
permanently  ceased.  The  report  must 
include,  among  other  things,  a 
description  of  the  planned 
decommissioning  activities  and  a 
schedule  for  their  implementation.  No 
major  decommissioning  activities  may 
be  performed  until  90  days  after  the 
NRC  receives  the  PSDAR. 

The  ciuxent  activities  at  the  site 
include  the  operation,  monitoring,  and 
maintenance  of  the  spent  fuel  pool; 
radioactive  waste  management; 
radiological  protection;  and  fire 
protection.  These  activities,  including 
any  activities  relating  to 
decommissioning,  must  be  in 
compliance  with  the  current  license 
requirements,  which  apply  when  the 
reactor  is  defueled. 

The  degree  of  regulatory  oversight 
required  during  decommissioning  of  a 
nuclear  power  reactor  is  considerably 
less  than  during  its  operational  phase. 
When  the  reactor  is  operating,  the  fuel 
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in  the  reactor  core  undergoes  a 
controlled  nuclear  fission  reaction  that 
generates  a  high  neutron  flux  and  large 
amounts  of  heat.  Safe  control  of  the 
nuclear  reaction  involves  the  use  and 
operation  of  many  complex  systems, 
adherence  to  operational  limits,  testing 
of  components  and  systems  to  assure 
their  operability,  specified  procedure 
adherence,  and  operator  actions.  Once 
the  fuel  has  been  permanently  removed 
and  temporarily  stored  in  the  spent  fuel 
pool,  the  fuel  is  still  highly  radioactive 
and  generates  heat  caused  by 
radioactive  decay.  However,  no  neutron 
flux  is  generated  and  the  fuel  slowly 
cools  as  its  energetic  decay  products 
diminish.  Since  the  spent  fuel  is  stored 
in  a  configuration  that  precludes  the 
nuclear  fission,  no  generation  of  new 
radioactivity  can  occur.  However,  the 
same  areas  of  the  facility  contain 
radioactive  contamination  and  those 
areas  must  still  be  controlled  to 
minimize  radiation  exposure  to 
personnel  and  to  control  the  spread  of 
radioactive  material. 

The  NRC  staff  continues  to  be 
concerned  about  the  £ailures  of  the 
Haddam  Neck  radiological  controls 
program  (which  recently  resulted  in  the 
unplanned  exposure  of  two 
individuals),  long-standing 
discrepancies  in  the  calibration  of 
several  radiation  monitora  that  are  used 
to  monitor  and  control  radiological 
effluent  releases,  and  the  inadequate 
control  of  radioactive  material  that 
resulted  in  the  undetected  release  of 
contaminated  equipment  to  a 
nonlicensed  vendor. 

In  response,  the  NRC  has  taken 
comprehensive  and  significant  actions 
to  resolve  concerns  in  the  area  of 
radiological  controls,  including  the 
issuance  of  a  CAL  on  March  4, 1997, 
confirming  the  Licensee's  commitment 
to  respond  to  the  findings  in  Inspection 
Reports  50-213/96-12,  dated  December 
19.  1996.  and  50-213/97-02,  dated 
March  21, 1997.  The  CAL  restricts  the 
Licensee  from  performing  any 
radiological  work  except  that  required 
to  maintain  the  plant  in  a  safe 
configuration.  The  CAL  identifies  four 
significant  activities  required  of  the 
Licensee  to  bring  its  management  and 
implementation  of  radiation  control 
programs  up  to  a  standard  acceptable  to 
the  NRC.  The  activities  are  to  (1) 
identify,  in  writing,  specific 
compensatory  measures  that  the 
Licensee  will  establish  to  assure 
sufficient  management  control  and 
oversight  of  ongoing  or  planned 
activities  that  require  radiological 
controls;  (2)  engage  the  services  of  an 
independent  assessor  to  assess  the 
quality  and  performance  of  the 


Licensee's  radiological  control  programs 
and  their  implementation;  (3)  by  May 
30, 1997,  based  on  the  results  of  that 
independent  assessment,  (a)  identify 
problems,  determine  root  causes,  and 
develop  broad-based  and  specific 
corrective  actions;  (b)  identify 
performance  measures  that  may  be  used 
to  determine  the  effectiveness  of 
radiological  control  programs;  and  (c) 
submit  a  plan  and  schedule  to  the 
Regional  Administrator,  NRC  Region  I, 
for  implementing  improvements  in  the 
radiological  control  programs;  and  (4) 
before  eliminating  any  interim 
compensatory  measures,  meet  with  the 
Region  I  Administrator  to  describe 
program  implementation  and 
performance  improvements  achieved  or 
planned. 

In  summary,  the  NRC  is  following  the 
decommissioning  process  as  specified 
in  10  CFR  50.82,  which  requires  that  no 
major  activities  may  be  performed  until 
90  days  after  the  NRC  receives  the 
PSDAR.  The  Licensee  must  comply  with 
all  the  applicable  operating  license 
requirements  in  effect  for  die  defueled 
reactor  relating  to  activities  currently 
being  performed  at  the  Haddam  Neck 
Plant  Further,  the  NRC  will  take 
appropriate  actions  for  any  defueled 
reactor  to  assure  compliance  with  its 
license  and  license  conditions,  such  as 
the  actions  described  above  for  the 
failure  of  adequate  radiological  controls 
at  Haddam  Neck.  The  Haddam  Neck 
Plant  is  the  only  reactor  that  the 
Licensee  has  determined  to  permanently 
shut  down  and  decommission. 

The  request  to  forbid 
decommissioning  activities  or 
predecommissioning  activity  at  any  NU 
nuclear  power  reactor  until  all  the 
requested  actions  identified  in  the 
Petition,  including  items  a,  b  and  d,  of 
Request  6,  have  been  completed  is 
denied  for  the  reasons  stated  above.  The 
NRC  staff  has  determined  that  the  NRC 
requirements  that  govern 
decommissioning  and  the  activities 
being  undertaken  by  the  Licensee  in 
response  to  the  CAL  are  sufficient  to 
assure  that  the  activities  at  the  Haddam 
Neck  facilify  are  being  conducted  in  a 
safe  manner.  Request  6.c,  relating  to  the 
performance  of  the  NRC  staff,  is  beyond 
the  scope  of  the  2.206  process  and  will 
not  be  addressed  in  the  Director's 
Decision  relating  to  this  Petition.  This 
issue  has  been  refierred  to  the  NRC's 
OIG. 

7.  The  Petitionera  request  that  the 
NRC  commence  an  investigation  into 
how  it  allowed  the  illegal  situation  at 
NU's  Connecticut  reactors  to  exist  and 
to  continue  over  a  decade.  Particularly, 
Petitionera  request  that  the  Commission 
order  its  staff  (directors  of  the 


responsible  directorates,  managera,  and 
Region  I  management  and  staff)  to 
answer  the  following  questions,  and 
hold  these  ]>eraons  accountable  for  their 
answera  and  actions  regarding  the  past 
10  yea»  at  NU's  Connecticut  nuclear 
power  reactore: 

a.  What  documents  did  Region  I 
inspectore.  their  supervisors,  and  NRC 
Project  Directora  and  Project  Managers 
review  during  10  yeare  of  NU's  out-of- 
compliance  operation? 

b.  If  NU  provided  documents  that 
somehow  deceived  the  Region  I 
inspector,  how  does  the  information  in 
these  documents  relate  to  the  everyday 
workings  and  activities  conducted 
during  the  otherwise  undocumented 
decade  of  operations  at  the  Millstone 
and  Haddam  Neck  plants? 

c.  How  did  Region  I  inspectora,  their 
supervisors,  and  NRC  Project 
Directorates  and  Managera  find  that  NU 
was  conducting  operations  in  a  way  that 
keeps  worker  and  public  exposures  to 
radiation  ALARA  when  NU  was  not 
adequately  documenting  either  its 
licensing  basis  or  the  basis  of  reactor 
operations? 

d.  Knowing,  as  R^on  I  inspectora 
must  have  known,  of  excessive  worker 
exposures  (for  example,  due  to  a  long 
standing  problem  with  leaking  pipes  as 
documented  by  an  NU  worker  in  the 
video  tape  provided  with  this  Petition 
Exhibit  A),  how  did  the  Region  I 
inspectora  certify  that  operations  at  the 
Millstone  and  Haddam  Neck  plants 
were  being  conducted  ALARA?  How 
did  the  supervison,  and  those  in  the 
NRC  Project  Directorate,  make  the  same 
certifications? 

".  During  the  imdocvjnented  decade, 
how  did  Region  I  inspectora,  their 
supervisora,  and  NRC  Project  DirectoB 
and  Managera  manage  to  track  NU's 
activities  at  the  Millstone  and  Haddam 
Neck  plants  under  10  CFR  50.59? 

f.  To  what  extent  have  NRC  Region  I 
inspectora,  their  supervisora,  and  NRC 
Project  Directora  and  Managera  allowed 
the  same  type  of  problems  to  develop  at 
other  nuclear  power  reactora  in  New 
England  (i.e.,  Maine  Yankee,  Pilgrim, 
Seabrook,  Vermont  Yankee,  and  Yankee 
Rowe)? 

g.  Is  there  any  connection  between 
licensees  employing  Yankee  Atomic 
Electric  Company's  consulting  and 
engineering  services  and  the  serious 
problems  with  documentation  and  lack 
of  compliance  with  the  licensing  and 
design  bases  nuclear  power  stations  in 
New  England  or  in  other  parts  of  the 
country? 

This  request  is  beyond  the  scope  of 
the  2.206  process.  It  concerns  the 
performance  of  the  NRC  staff  and  will 
not  be  addressed  in  the  Director's 
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Decision  relating  to  this  Petition.  This 
request  has  been  referred  to  the  NRC's 
OIG. 

8.  hi  the  amendment  to  the  Petition, 
the  Petitioners  request  that  the  NRC  take 
the  following  actions  to  enforce  its 
regulations  against  NU.  As  part  of  the 
2.206  process,  the  NRC  should  provide 
copies  of  Haddam  Neck's  nitrogen 
calculations  to  the  Petitioners  and 
conduct  an  independent  review  to  see  if 
the  calculations  meet  the  requirements 
of  10  CFR  part  50.  appendix  B.  If 
appendix  B  requirements  were  violated, 
the  Petitioners  are  concerned  that  the 
Licensee  cannot  safely  decommission 
the  Haddam  Neck  Plant.  Accordingly, 
NU's  operating  licenses  for  its 
Connecticut  reactors  should  be  revoked, 
and  NU  should  not  be  permitted  to 
commence  decommissioning  imtil  it  has 
complied  with  the  conditions  outlined 
in  the  main  body  of  the  original 
Petition.  Finally,  the  Commission 
should  inquire  into  the  NRC  staff's 
failure  to  discern  this  situation  and  its 
continuing  feilure  to  enforce  the  terms 
and  conditions  of  NU's  license  and  NRC 
regulations. 

As  noted  above,  the  assertion  by  the 
Petitioners  that  the  calculations 
performed  by  the  Licensee  violated  NRC 
requirements  is  a  new  issue  not 
previously  considered  by  the  NRC  staff. 

The  subject  calculations  were 
performed  subsequent  to  an  event  at  the 
Haddam  Neck  Plant  that  resulted  in  the 
formulation  of  a  nitrogen  bubble  in  the 
reactor  vessel.  The  results  of  the 
calculations,  which  were  one  of  several 
methods  used  to  confirm  the  water  level 
diuing  the  event,  were  discussed  by  the 
Licensee  during  a  public  predecisional 
enforcement  conference  held  on 
December  4,  1996. 

By  letter  dated  July  3. 1997,  the 
Licensee  provided  information, 
including  the  requested  calculations, 
relating  to  the  different  methods  used 
for  determining  the  reactor  vessel  water 
level  resulting  firom  the  nitrogen 
intrusion  event.  This  information  has 
been  placed  in  the  NRC's  PubUc 
Document  Room  and  the  Local  Public 
Doomient  Rooms.  The  Petitioners  were 
provided  a  copy  of  the  calculations  as 
an  enclosure  to  a  Petition  status  letter 
dated  July  21,  1997,  since  the 
calculations  are  relevant  to  the 
Petitioners'  concern,  are  not  proprietary, 
and  are  in  the  public  domain. 

On  September  5. 1996,  while 
investigating  the  root  cause  of  the 
imdetected  acciunulation  of  nitrogen  gas 
in  the  reactor  vessel,  the  Licensee 
performed  a  special  test  (ST  11.7-197, 
"Determination  of  Reactor  Vessel 
Level")  to  verify  reactor  vessel  level. 
This  test  was  necessary  because  the 


reactor  vessel  level  indication  system 
and  the  core  exit  thermocouples  had 
been  removed  from  service  in 
accordance  with  the  Licensee's  refueling 
procedures.  The  reactor  level 
measurement  problem  had  been 
exacerbated  by  the  nitrogen  gas 
intrusion,  which  displaced  water  from 
the  reactor  vessel  into  the  pressurizer, 
resulting  in  an  unquantified  decrease  in 
reactor  vessel  inventory.  During  the 
course  of  the  event,  the  shift  manager 
had  requested  that  the  worst-case 
(lowest)  reactor  vessel  level  achieved 
during  the  event  be  determined.  As 
noted  in  NRC  Inspection  Report  No.  50- 
213/9&-«0,  "NRC  Augmented 
Inspection  Team  Review  of  the 
Undetected  Introduction  of  Nitrogen 
Gas  into  the  Reactor  Vessel  During  Plant 
Shutdown."  the  plant  staff  completed  a 
preliminary  analysis  on  September  4, 
1996.  It  was  further  noted  that,  at  the 
end  of  the  onsite  inspection  activities, 
the  Licensee  had  yet  to  complete  a  final 
volumetric  inventory  balance 
calculation.  In  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  in  the  amount  of  $650,000 
issued  on  May  12, 1997,  the  Licensee 
was  cited  for  feilure  to  take  timely 
corrective  actions  following  the  nitrogen 
intrusion  event,  including  the  failure  to 
timely  establish  the  actual  lowest 
reactor  vessel  level  resulting  from  the 
event 

Subsequentiy,  the  Licensee  completed 
two  calculations:  (1)  Calculation  96- 
MDE-1515-MY,  "Reactor  Vessel  Level 
Extermination,"  prepared  on  October  2, 
1996,  independentiy  reviewed  on 
November  1,  1996,  and  approved  on 
November  5,  1996;  and  (2)  Calculation 
96-MDE-1536-MY,  "Reactor  Vessel 
Level  Determination,"  prepared  on 
October  4, 1996,  independentiy 
reviewed  on  November  22, 1996,  and 
approved  on  December  1, 1996.  These 
calculations  were  performed  consistent 
with  the  requirements  of  10  CFR  part 
50,  appendix  B. 

Also,  during  the  December  4, 1996, 
predecisional  enforcement  conference, 
the  Licensee  presented  the  results  of 
reactor  vessel  water  level  simulations, 
which  were  calculated  using  the 
RELAP5/MOD3  code.  These  simulation 
results  were  presented  by  the  Licensee 
to  corroborate,  with  a  diverse 
methodology,  the  lowest  reactor  vessel 
water  level  determined  by  Calculations 
96-MDE-1515-Nfy  and  96-MDE-1536- 
MY.  The  results  of  tiie  RELAP5/MOD3 
reactor  vessel  water  level  simulations 
presented  by  the  Licensee  during  the 
predecisional  enforcement  conference 
were  only  used  to  corroborate  and 
provide  aTlditional  insight  into  the 
reactor  vessel  water  level  that  had  been 


determined  through  Calculations  96- 
MDE-1515-MY  and  96-MDE-1536- 
MY.  These  two  calculations  had  been 
independentiy  reviewed  and  performed 
consistent  with  the  applicable 
provisions  in  the  Licensee's  10  CFR  part 
50,  Appendix  B,  "Quality  Assurance 
P.t>gram,"  and  are  considered  by  the 
4RC  staff  to  suffice  to  demonstrate  the 
reactor  vessel  water  level. 

Under  these  circumstances,  the 
RELAP5/MOD3  simulations  were  not 
required  to  have  been  independentiy 
verified. 

Thus,  the  assertion  by  the  Petitioners 
that  the  calculations  discussed  during 
the  predecisional  enforcement 
conference  violated  10  CFR  part  50, 
appendix  B,  requirements  is  luifounded 
and  no  further  actions  by  the  NRC  are 
required.  The  part  of  Request  8  relating 
to  the  performance  of  the  NRC  staff  is 
beyond  the  scope  of  the  2.206  process 
and  will  not  be  addressed  in  the 
Director's  Decision  relating  to  this 
Petition.  This  part  of  Request  8  has  been 
referred  to  the  NRC's  OIG. 

IV.  Conclusion 

The  NRC  staff  has  determined,  for  the 
reasons  provided  in  the  above 
discussion,  that:  Request  2  is  granted  for 
both  the  Millstone  units  and  the 
Haddam  Neck  Plant;  Requests  4  and  5 
are  partially  granted  for  the  Millstone 
units;  Request  1  and  parts  of  Requests 

3,  4,  6,  and  8  are  denied  for  the  three 
Millstone  units;  Requests  6  and  8  are 
partially  denied  for  the  Haddam  Neck 
Plant;  Request  3  is  partially  deferred  for 
the  three  Millstone  units;  Requests  1,  3, 

4,  and  parts  of  Request  5  are  not 
applicable  to  Haddam  Neck;  and 
Request  7  and  parts  of  Requests  5,  6, 
and  8  are  beyond  the  scope  of  the  2.206 
process  and  are  not  addressed.  The 
deferred  parts  of  Request  3  will  be 
addressed  in  a  Final  Director's  Decision 
after  any  possible  wrongdoing  is  fully 
considered  by  the  NRC  staff. 

As  provided  for  in  10  CFR  2.206(c),  a 
copy  of  this  Partial  Decision  will  be 
filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review.  This  Partial  Decision  will 
constitute  the  final  action  of  the 
Commission  (for  Petitioners  Requests  1. 
2,  5,  6,  and  8)  25  days  after  issuance 
luiless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  MD,  this  12th  day  of 
September. 


For  the  Nuclear  Regulatory  ConuniMioo. 
Frank ).  Miraglia  Jr., 

Deputy  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  97-24807  Filed  9-17-97;  8:45  am) 

BHJJNO  CODE  7980-01-P 


RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  September  23, 1997, 1:30 
p.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 
Portion  Open  to  the  Public: 

(1)  Proposed  Flexitime/Variable 
Workweek  Changes  "^ 

(2)  Federal  Ban  on  Smoking  on 
Federal  Property 

(3)  Employee  Service — Environmental 
Contractors  with  CSX 
Transportation  Compmny 

(4)  Coverage  Determination — Pioneer 
Railroad  Equipment  Company,  Ltd. 

(5)  Regulations — Part  230  (Reduction 
and  Non-Payment  of  Aimuities  by 
Reason  of  Work) 

(6)  Local  Area  Network  (LAN) 
Proposal  for  the  Board  Offices 

(7)  Year  2000  Issues 

(8)  Labor  Member  Truth  in  Budgeting 
Status  Report 

Portion  Closed  to  the  Public: 
(A)  Last  Person  Employment 
Deductions  for  Dual  Annuitants 
(Marie  A.  Fese  and  Frank  J.  Fese) 
The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  September  15, 1997. 
Bertrioe  EBankt. 
Secretary  to  the  Board. 
(FR  Doc  97-24907  Filed  9-16-97;  8:57  am) 

BajJNQ  CODE  7M6-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  AppUcatton 
To  Withdraw  From  Listing  and 
RsgistFBtion;  (Forest  City  Entsrprlsse. 
Inc..  Class  A  Common  Stock,  $0.33^4 
Par  Value;  Claas  B  Common  Stock, 
$0.33'/^  Par  Value)  RIa  No.  1-4372 

September  12, 1997. 

Forest  Qty  Enterprises.  Inc. 
("Company")  has  filed  an  application 
with  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 


to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Exchange,  trading  in 
the  Company's  Security  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE") 
commenced  at  tiie  opening  of  business 
on  July  17, 1997  and  concurrently 
therewith  the  Security  was  sus{>ended 
fit>m  trading  on  the  Amex. 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
preambles  and  resolutions  adopted  by 
the  Board  of  Directors  of  the  Company 
authorizing  the  withdrawal  of  the 
Sectuity  from  listing  and  registration  on 
the  Amex,  setting  forth  in  detail  the 
reasons  for  such  proposed  withdrawal, 
and  the  fects  in  support  thereof. 

Any  interested  person  may,  on  or 
before  October  3, 1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  bets 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matters. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-24758  Filed  9-17-97;  8:45  am) 

MLUNQ  COOC  SOIO-M-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Pnvwtmont  Company  Act 
22819;  812-10434] 


No. 


Frank  Russell  invsstmsnt  Company,  at 
al.;  Notice  of  Application 

September  12, 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  under 
sections  6(c),  12{d)(l){J),  and  17(b)  of  tiie 
Investment  Company  Act  of  1940  (the 


"Act")  for  exemptions  from  sections 
12(d)(1)  (A)  and  (B),  and  17(a)  of  die 
Act,  and  imder  section  17(d)  of  the  Act 
and  rule  17d— 1  to  permit  certain  joint 
transactions.  > 

SUMMARY  OF  APPUCA-nON:  The  requested 
order  would  permit  nonmoney  market 
funds  of  Frank  Russell  Investment 
Company  and  Russell  Insurance  Funds 
("Investment  Funds")  to  purchase 
shares  of  one  or  more  affiliated 
investment  companies  that  are  money 
market  funds  (the  "Money  Market 
Fimds")  for  cash  management  purposes. 
The  requested  order  would  supersede  a 
prior  order. 

Applicants:  Frank  Russell  Investment 
Company  ("FRIC").  Russell  Insurance 
Funds  ("RIF"),  Frank  Russell 
Investment  Management  Company 
("FRIMCo"),  and  Russell  Fund 
CKstributors,  Inc.  (the  "Distributors"). 

Filing  Dates:  The  applicatioh  was 
filed  on  November  14, 1996,  and 
amended  on  August  14, 1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tiie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W..  Washington.  O.C.  20549. 
Applicants,  909  A  Street,  Tacoma.  WA 
98402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMBfTARY  MF0RMAT10N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(telephone  (202)  942-8090). 

A|>plicants'  Repreaentatkna 

1.  FRIC  and  RIF  are  registered  open- 
end  management  investment  companies 
organized  as  Massachusetts  business 
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trusts.  RIF  consists  of  four  separate 
series  and  FRIC  of  twenty-three,  three  of 
which  are  Money  Market  Funds. 
FRIMCo  is  currently  the  investment 
adviser  to  FRIC  and  RIF  and  provides 
administrative  services  for  each  series. 
The  Distributor  serves  as  distributor  for 
each  series. 

2.  Each  Investing  Fund  has,  or  may  be 
expected  to  have,  uninvested  cash 
("Uninvested  Cash")  held  by  its 
c\istodian  bank.  Uninvested  Cash  may 
result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
from  portfolio  securities,  imsettled 
securities  transactions,  reserves  held  for 
investment  strategy  purposes,  maturity 
of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions  and  dividend 
payments,  and  new  monies  received 
from  investors.  Applicants  are 
requesting  relief  to  permit  each 
Investing  Fund  to  use  its  Uninvested 
Cash  to  purchase  and  redeem  shares  of 
the  Money  Market  Fimds,  and  each 
Money  Market  Fund  to  sell  its  shares  to, 
and  redeem  its  shares  from,  each  of  the 
Investing  Funds.  Each  Investing  Fund 
will  be  a  non-money  market  fund.  The 
Uninvested  Cash  held  for  the  benefit  of 
an  individual  Investing  Fund  at  any 
particular  time  may  not  be  large  enough 
generally  to  make  the  direct  investment 
of  the  cash  balances  in  money  market 
instruments  economical.  However,  by 
investing  these  cash  balances  in  the 
Money  Market  Funds,  as  proposed,  the 
Investing  Funds  will  reduce  their 
transaction  costs,  create  more  liquidity, 
enjoy  greater  returns  on  the  Uninvested 
Cash  and  further  diversify  their 
holdings. 

3.  The  Commission  has  previously 
granted  an  order  to  permit  series  of  FRIC 
to  purchase  shares  of  a  portfolio  of  FRIC 
that  invests  solely  in  short-term  money 
market  instruments  without  being 
subject  to  the  limits  imposed  by  sections 
12(dMl)  (A)  and  (B)  of  the  Act  (the 
"Prior  Order")^  The  requested  order 
would  supersede  the  Prior  Order. 

4.  Applicants  request  that  relief  be 
extended  to  each  c\irrent  and 
subsequently  created  series  of  FRIC  and 
RIF  and  any  other  registered  investment 
company  or  series  thereof  that  is  now  or 
in  this  future  advised  by  any  entity 
controlling,  controlled  by.  or  imder 
conunon  control  with  FRIMCo  that 
serves  as  investment  adviser  to  the 
Investing  and  Money  Market  Funds  (the 
"Investment  Advisers")  (these  funds  are 
included  in  the  terms  "Investment 


Fimd"  and  "Money  Market  Fund."  as 
appropriate).  2 

Aj^licants'  Legal  Aaaljrns 

A.  Section  12(dXl) 

1.  Section  12(dMl)(A)  of  the  Act 
prohibits  any  registered  investment 
comptmy  (the  "acquiring  company")  or 
any  company  or  companies  controlled 
by  the  acquiring  company  from 
purchasing  any  seciirity  issued  by  any 
other  investment  company  (the 
"acquired  company")  if  the  purchase 
will  result  in  the  acquiring  company  or 
companies  it  controls  owning  in  the 
aggregate  more  than  3%  of  the 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the 
acquiring  company's  total  assets,  or  if 
the  securities,  together  with  the 
securities  of  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
acquired  company  may  sell  its  securities 
to  another  investment  company  if  the 
sale  wrill  cause  the  acquiring  company 
to  own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies.  The. 
perceived  abuses  section  12(d)(1)  sought 
to  address  include  undue  influence  by 
an  acquiring  fund  over  the  management 
of  an  acquired  fund,  layering  of  fees, 
and  complex  fimd  stnictiues. 

2.  Applicants'  request  would  permit 
the  Investing  Funds  to  use  Uninvested 
Cash  to  acquire  shares  of  Money  Market 
Funds  in  excess  of  the  percentage 
limitations  set  out  in  section 
12(dKlKA).  Applicants  propose  that 
each  Investing  Fund  be  permitted  to 
invest  in  shares  of  a  Money  Market 
Fund  so  long  as  each  Investing  Fund's 
aggregate  investment  in  such  Money 
Market  Fund  does  not  exceed  25%  of 
the  Investing  Fund's  total  net  assets. 
Applicants'  requeet  also  would  permit 
Money  Market  Funds  to  sell  their 
securities  to  Investing  Funds  in  excess 
of  the  percentage  limitations  set  out  in 
section  12(d)(l)(B].  Applicants  state  that 
relief  permitting  an  Investing  Fund  to 
invest  up  to  25%  of  its  total  net  assets 
in  shares  of  the  Money  Market  Funds  is 
appropriate  because  at  any  given  time, 
25%  or  more  of  an  Investing  Fund's 
total  net  assets  may  be  comprised  of 
Uninvested  Cash. 

3.  Section  12(dKl)(J)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(dXl)  if 
and  to  the  extent  such  exemption  is 


>  Frank  Russetl  Investment  Co.,  InvMtmant 
Company  Act  ReleaM  No*.  12S14  (Juna  30. 1962) 
(notic*!  and  12S62  (July  28. 1982)  (ordar). 


*  All  tba  Funda  that  anraitly  inland  to  nty  on 
tha  raquastsd  ordar  bava  baan  namad  a*  applicants. 


consistent  with  the  public  interest  and 
the  protection  of  investors. 

4.  Applicants  believe  that  none  of  the 
concerns  underlying  section  12(d)(1)  are 
presented  by  the  proposed  transactions 
and  that  the  proposed  transactions  meet 
the  section  12(d)(l)0)  standards  for 
relief.  Applicants  state  that  since 
FRIMCo  will  waive  its  advisory  fiee  for 
each  Investing  Fund  in  an  amount  that 
of&ets  the  amount  of  the  advisory  fees 
of  a  Money  Market  Fund  inctirred  by  the 
Investing  Funds,  shareholders  of  the 
Investing  Funds  will  not  be  subject  to 
the  imposition  of  duplicative 
management  fees.  Applicants  further 
state  that  the  Investment  Advisers  will 
not  be  susceptible  to  undue  influence  in 
their  management  of  the  Money  Market 
Funds  because  of  threatened 
redemptions  bora  the  Money  Mari^ 
Funds  or  loss  of  fees  because  the 
Investment  Advisers  and  their  affiliates 
will  not  derive  any  additional 
investment  advisory  fiaes  or  other 
compensation  with  respect  to  these 
traoisactions.  In  addition,  applicants 
state  that  the  net  asset  value  of  each 
Money  Market  Fimd  is  maintained  at  a 
constant  $1.00  per  share.  Therefore, 
applicants  submit  that  the  value  of  an 
Investing  Fund's  investments  in  the 
Money  Market  Fimds  will  be  easily 
determinable. 

B.  Section  17(a} 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
that  company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
investment  adviser  of  the  investment 
company  and  any  person  directly  or 
indirectly  controlling,  or  under  common 
control  with,  the  investment  adviser. 
Under  section  2(aH3),  each  FRIC  Fund 
and  each  RIF  Fund  may  be  deemed  to 
be  under  common  control  with  the  other 
FRIC  Funds  and  RIF  Funds, 
respectively,  and,  therefore,  each  FRIC 
Fund  would  be  an  affiliated  person  of 
each  other  FRIC  Fund,  and  each  RIF 
Fimd  would  be  an  affiliated  person  of 
each  other  RIF  Fund.  AcconUngly.  the 
sale  by  the  Money  Market  Funds  of  their 
shares  to  the  Investing  Funds  and  the 
redemption  of  such  shares  by  the 
Investing  Funds  could  be  deemed  to  be 
a  principal  transaction  between 
affiliated  persons  that  is  prohibited 
under  section  17(a). 

2.  Section  6(c)  permits  the 
Commission  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act,  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protecrtion  of 
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investors  and  the  purposes  fairly 
intended  by  the  policies  of  the  Act 

3.  Section  17(b)  permits  the 
Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned.  Section  17(b) 
could  be  interpreted  to  exempt  only  a 
single  transaction.  However,  the 
Commission,  under  section  6(c)  of  the 
Act,  may  exempt  a  series  of  transactions 
that  otherwise  would  be  prohibited  by 
section  17(a). 

4.  Applicants  state  that  the  terms  of 
the  proposed  transactions  are  fair 
because  the  consideration  paid  and 
received  for  the  sale  and  redemption  of 
shares  of  the  Money  Market  Funds  will 
be  based  on  the  net  asset  value  per  share 
of  the  Money  Market  Funds.  In  addition, 
the  purchase  of  shares  of  the  Money 
Funds  by  the  Investing  Funds  will  be 
efiiected  in  accordance  with  each 
Investing  Fund's  investment  restrictions 
and  policies  as  set  forth  in  its 
registration  statement  For  these 
reasons,  applicants  believe  that  the 
terms  of  the  transactions  meet  the 
standards  of  sections  6(c)  and  17(b). 

C.  Section  17(d)  and  Rule  17d-l 

1.  Section  17(d)  and  rule  17d-l 
prohibit  affiliated  persons  from 
participating  in  joint  arrangements  with 
■  registered  investment  company  unless 
authorized  by  the  Commission.  In 
passing  on  applications  for  such  orders, 
rule  17d-l  provides  that  the 
Commission  will  consider  whether  the 
participation  of  the  investment 
company  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 
Applicants  state  that  the  Investing 
Funds,  the  Investment  Advisws.  and  the 
Money  Market  Funds  participating  in 
the  proposed  transactions  could  be 
deemed  to  be  participants  in  a  joint 
enterprise  or  other  joint  arrangement 

2.  Applicants  state  that  Uie 
investment  by  the  Investing  Funds  in 
shares  of  the  Money  Market  Funds 
would  be  on  the  same  basis  as  an 
investment  by  any  other  person. 
Applicants  also  state  that  the  proposed 
transactions  would  be  beneficial  to  each 
of  the  participants  and  that  there  is  no 
basis  on  which  to  believe  that  any 
participants  would  benefit  to  a  greater 
extent  than  any  other.  In  addition, 
applicants  state  that  the  Investment 
Advisers  will  not  receive  any  increased 
investment  advisory  fee  under  the 


proposed  transactions,  although  the 
Investment  Advisers  may  enjoy  certain 
reduced  clerical  costs.  Further, 
applicants  state  that  the  proposed 
transactions  should  provide  increased 
returns  and  reduced  costs  for  the 
Investing  Funds  and  their  shareholders. 
Applicants  believe  that  the  relative 
advantages  or  disadvantages  to  the 
Money  Market  Funds  bom  the  proposed 
transactioiu  will  vary  over  time  and  are 
not  expected  to  be  material. 
Accordingly,  applicants  believe  that  the 
proposed  transactions  meet  the 
standards  for  relief  under  section  17(d) 
and  rule  17d-l. 

Applicants'  Conditiona 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  finm  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  ke,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2803(b)(9)  of  the 
National  Assocaation  of  Securities 
Dealers'  Conduct  Rules). 

2.  FRIMCo  will  waive  its  advisory  fees 
for  each  Investing  Fund  in  an  amount 
that  ofEBOts  the  amount  of  the  advisory 
fees  of  a  Money  Market  Fund  incnirred 
by  the  Investing  Fund. 

3.  Each  Inves^pg  Fund  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Money  Market  Funds  only  to  the 
extent  that  the  Investing  Fund's 
aggregate  investment  in  such  Money 
Marii^et  Funds  does  not  exceed  25%  of 
the  Investing  Fund's  total  net  assets.  For 
purposes  of  this  limitation,  each 
Investing  Fund  or  series  thereof  will  be 
treated  as  a  separate  investment 
company. 

4.  Investment  in  shares  of  the  Money 
Market  Funds  will  be  in  acxordanc^ 
with  each  Investing  Fund's  respective 
investment  restrictions,  if  any,  and  will 
be  fx)n8istent  with  each  Investing 
Fund's  policies  as  set  forth  in  its 
prospectuses  and  statements  of 
additional  information. 

5.  Each  Investing  Fund,  each  Money 
Market  Fund,  and  any  future  fimd  that 
may  rely  on  the  order  shall  be  advised 
by  the  Investment  Advisers,  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Investment 
Advisers. 

6.  No  Money  Market  Fund  shall 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(dMlHA) 
of  the  Act 


For  the  Conunission.  by  the  Division  of 
Investment  Management,  punuant  to 
delegated  authority. 
Maisarat  H.  McFarland, 
Deputy  Secretary. 
[FR  Doa  97-24759  Filed  9-17--97: 8:45  am| 
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SOCIAL  SECURmr  ADMINISTRATION 

Infomwtion  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

lliis  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  tx>llection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  Public  Law  104-13 
effective  October  1, 1995,  The 
Paperworic  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  rBquire(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  cx)llection(s): 

1.  Blood  Donor  Locator  Sorvice — OMO- 
0501 

Regulation  20  CFR  401.200  requlies 
that  requesting  State  agencies  provide  to 
the  Socnal  Security  Administration 
(SSA)  Blood  Donor  Location  Service 
(BDLS)  specific  information  on  blood 
donors  who  have  tested  positive  for 
Human  Immimodeficiencry  Virus  (HIV). 
The  information  is  used  to  identify  the 
donor,  locate  the  donor's  address  in 
SSA  re(X)rds  and  assure  that  States  meet 
regulatory  requirements  to  qualify  for 
using  the  BDLS.  SSA  will  retain  no 
record  of  the  request  or  the  information 
after  processing  has  been  completed. 
The  respondents  are  requestuaig  State 
agencies  acting  on  behalf  of  authorized 
blood  facilities. 

Number  of  Respondents:  10. 

Frequency  of  Response:  5. 

Avemge  Burden  Per  Response:  15 
minutes. 

Estimated  Average  Burden:  13  hours. 

•llO 

The  information  collected  on  Form 
SSA-2519  is  used  to  help  determine 
cdiildren's  entitlement  to  Serial  Securify 
benefits  under  Section  216(h)(3)  of  the 
Scxnal  Security  Act  (deemed  child 
provision).  The  respondents  are  persons 
providing  information  about  the 
relationship  between  the  worker  and 
his/her  alleged  biological  child,  in 
connection  with  a  child's  applicaticm 
for  benefits. 

Number  of  Respondents:  50.000.. 

Frequency  of  Response:  1. 
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Average  Burden  Per  Response:  15 
minutes. 

Estimated  Average  Burden:  12,500 
hours. 

Written  conunents  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  tLe  following 
address:  Social  Security  Administration. 
DCFAM.  Attn:  Nicholas  E.  Tagliareni. 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information:  its 
practical  utility:  ways  to  enhance  its 
quality,  utility  and  clarity:  and  on  ways 
to  minimjTH  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OKfB: 

Waiver  of  Benefit  Payment— 096O-O533 

Form  SSA-149  is  required  to 
dociunent  the  fact  that  benefits  due  are 
not  being  paid,  because  the  beneficia^, 
(for  personal  reasons]  has  requested 
nonreceipt.  Personal  reasons  can  range 
from  religious,  patriotic,  or  political 
belie£i  to  situations  where  continued 
receipt  of  payment  causes  some  adverse 
effect.  The  respondents  are  beneficiaries 
who  wish  to  waive  entitlement  to 
benefit  payments. 

Number  of  Respondents:  100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  3  hours. 

Written  comment:^  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230.  725  17th  St..  NW., 
Washington.  D.C.  20503 

(SSA) 

Social  Sectirity  Administration, 
DCFAM.  Attn:  Nicholas  E.  Tagliareni. 
l-A-21  Operations  Bldg.,  6401 
Security  Blvd.,  Baltimore.  MD  21235 
To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 


Date:  September  11,  M97. 
Nicholas  E.  Tagliarani, 
Reports  Clearance  Officer,  Social  Security 
Administration. 

IFR  Doc.  97-24775  Filed  9-17-97;  8:45  am] 
■HJJNO  COOC  41W-M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Notice  of  Safety  Advisory 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  safety  advisory. 

SUMMARY:  FRA  is  issuing  Safety 
Advisory  97-2  addressing  safety 
practices  to  reduce  the  risk  of  casualties 
from  runaway  locomotives,  cars,  and 
trains  caused  by  a  failure  to  prop>erIy 
secure  tmattended  rolling  equipment 
left  on  sidings  or  other  tracks. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Yachechak,  Operating  Practices 
Specialist,  Office  of  Safety  Assurance 
and  Compliance,  FRA.  400  Seventh 
Street.  S.W.,  RRS-11.  Mail  Stop  25. 
Washington.  D.C.  20590  (telephone 
202-632-3370).  or  Nancy  L.  Goldman. 
Trial  Attorney.  FRA.  Office  of  Chief 
Counsel.  FRA.  400  Seventh  Street.  S.W.. 
RCC-12.  Mail  Stop  10.  Washington.  D.C. 
20590  (telephone  202-632-3167). 
SUPPI.EMENTARY  INFORMATION:  A  frital 
head-on  collision  between  a  Union 
Pacific  Railroad  Company  (UP)  freight 
train  and  an  unattended,  runaway  UP 
locomotive  consist  near  Fort  Worth. 
Texas,  on  August  20. 1997.  has  caused 
FRA  to  focus  on  the  effectiveness  of 
certain  railroad  procedures  for 
protection  of  people  and  property  frtim 
hazards  caused  by  feilure  to  properly 
secure  locomotives,  cars,  and  other 
rolling  equipment  left  unattended  on 
sidings  or  other  tracks. 

FRA  and  the  National  Transportation 
Safety  Board  (NTSB)  are  investigating 
the  accident  In  addition.  FRA 
inspection  teams  are  on  UP's  property  to 
conduct  safety  assurance  reviews  on  all 
aspects  of  the  issue.  The  fects  and 
findings  developed  in  the  investigations 
will  be  published  when  the  individual 
investigations  are  complete. 

In  the  meantime,  FRA's  preliminary 
findings  indicate  that  the  UP  crew 
applied  the  hand  brake  on  the  lead 
locomotive  of  the  locomotive  consist 
and  then  applied  the  independent  air 
brake.  The  crew  then  released  the 
independent  brake  to  verify  that  the 
hand  brake  would  hold,  which  it 
appeared  to  do.  The  crew  then  reapplied 
the  independent  brake.  Three  of  the  four 


locomotives  in  the  locomotive  consist 
were  already  shut  down.  The  remaining 
locomotive  was  then  shut  down  and  the 
crew  left  the  locomotive  consist 
unattended.  Sometime  later,  however,  it 
is  believed  that  the  air  brakes  eventually 
leaked  ofi  and  that  the  single  hand  brake 
did  not.  by  itself,  sufficientiy  secure  the 
locomotive  consist,  enabling  it  to  roll 
out  of  the  siding  eastward  and  onto  the 
main  track  where  it  collided  head-on 
writh  a  UP  freight  train. 

Securement  Procedures 

The  Federal  power  brake  regulations 
at  49  CFR  232.13(f)  require  that.  "The 
automatic  air  brake  must  not  be 
depended  upon  to  hold  a  locomotive, 
cars  or  train,  when  standing  on  a  grade, 
whether  locomotive  is  attached  or 
detached  from  c^ars  or  train.  When 
required,  a  sufficient  number  of  hand 
brakes  must  be  applied  to  hold  train, 
before  air  brakes  are  released.  When 
ready  to  start,  hand  brakes  must  not  be 
rele^ed  until  it  is  known  that  the  air 
brake  system  is  properly  charged." 

Based  upon  FRA  s  review  of  the  Fort 
Worth  incident,  and  its  awareness  of 
other  incidents  involving  impro{>er 
securement  of  rolling  equipment,  it 
appears  evident  that  further  guidance 
regarding  securement  procedures  may 
be  of  assistance  to  our  nation's  railroads. 
This  advisory  may  be  especially 
beneficial  to  those  railroads  that  may 
not  be  aware  of  current  practices  in  the 
industry  regarding  securement  of  rolling 
equipment.  Accordingly,  FRA  believes 
that  the  following  recommended 
procedures  for  the  proper  seciirement  of 
unattended  rolling  equipment  can  be 
taken  to  reduce  the  likelihood  of  future 
accidents,  which  each  railroad  can  then 
adapt  to  meet  its  own  individual 
circumstances. 

Recommended  Actkm 

FRA  believes  that  the  likelihood  of 
further  accidents,  such  as  the  one  that 
occurred  on  the  UP  on  August  20, 1997, 
would  be  greaUy  reduced  by  the 
inclusion  of  certain  additional  measures 
into  railroads'  procedures  for 
securement  of  unattended  locomotives, 
cars,  and  trains  left  on  sidings  or  other 
tracks.  Therefore.  FRA  recommends  that 
each  railroad  adopt  and  implement  its 
own  procedures  incorporating  the 
following  actions,  or  equally  effective 
measures,  with  respect  to  a  locomotive, 
car.  or  train  that  is  left  unattended: 

1.  Consistent  with  the  railroad's  rules 
and  procediues,  place  each  locomotive, 
car.  or  train  on  a  track  that  is  protected 
by  a  permanent  derail  or  apply  a 
portable  derail,  if  available. 

2.  On  cars:  (a)  Apply  the  appropriate 
number  of  handbrakes:  to  assist 
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crewmembers  in  this  regard,  railroads 
should  develop  and  implement  a 
process  or  procedure,  such  as  a  matrix, 
that  would  provide  specific  guidance  in 
determining  the  appropriate  niunber  of 
hand  brakes  to  apply,  considering  grade, 
tonnage,  and  other  local  conditions 
prevalent  at  the  time  of  securement,  for 
example,  high  winds  or  extreme  cold; 
(b)  where  appropriate,  remove  slack 
from  the  train,  or  as  commonly  referred 
to  in  the  industry,  "bunch  the  slack'; 
and  (c)  detach  any  locomotives  from  the 
cars  to  allow  an  emergency  brake 
application. 

3.  On  locomotives,  fully  apply  all 
hand  brakes  on  all  unattended 
locomotives  in  the  consist.  If  the  grade 
exceeds  one  percent,  or  whenever  it  is 
otherwise  required  by  railroad  rules,  in 
addition,  chock  or  chain  the  front  and 
back  of  at  least  one  pair  of  wheels  in  the 
locomotive  consist.  Railroads  should 
develop  and  implement  procedures  that 
woidd  then  verify  that  the  hand  brakes 
will  hold  the  locomotive  consist 
Further,  railroad  instructions  should 
address:  (a)  The  throttie  position:  (b) 
status  of  the  reverse  lever,  (c)  position 
of  the  generator  field  switch;  (d)  status 
of  the  independent  brakes;  (e)  position 
of  the  isolation  switch;  and  (f)  position 
of  the  automatic  brake  valve.  The  above 
procedures  should  also  take  into 
account  winter  weather  conditions  as 
they  relate  to  throttie  position  and 
reverser  handle. 

FRA  may  modify  Safefy  Advisory  97- 
2.  issue  additional  safety  advisories,  or 
take  other  appropriate  necessary  action 
to  ensure  the  highest  level  of  saifety  on 
the  Nation's  railroads. 

Issued  in  Washington,  DC  on  September 
15.  1997 

Edward  R.  English. 

Director,  Office  of  Safety  Assurance  and 
Compliance. 

[PR  Doc  97-24962  Filed  9-17-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Safety  Advisory 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  safety  advisory. 

SUMMARY:  FRA  is  issuing  Safefy 
Advisory  97-3  addressing  safefy 
practices  to  reduce  the  risk  of  accidents 
arising  frtjm  the  authorization  of  train 
movements  p>ast  stop  indications  of 
absolute  signals. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Yachechak,  Operating  Practices 
Specialist,  Office  of  Safefy  Assurance 
and  Compliance,  FRA,  400  Seventh 
Sti«et,  SW.,  RRS-11.  Mail  Stop  25, 
Washington,  DC  20590  (telephone  202- 
632-3370).  or  Nancy  L.  Goldman,  Trial 
Attorney.  Office  of  Chief  Counsel,  FRA. 
400  Seventh  Street,  SW.,  RCC-12,  Mail 
Stop  10,  Washington.  DC  20590 
(telephone  202-632-3167). 
SUPPLEMENTARY  INFORMATION:  A  fetal 
head-on  collision  between  a  Union 
Pacific  Railroad  Company  (UP)  freight 
train  and  an  unattended,  runaway  UP 
locomotive  consist  near  Fort  Worth, 
Texas,  on  August  20, 1997,  has  caused 
FRA  to  focus  on  railroad  operating  rules 
and  procedures  pertaining  to  protection 
against  conflicting  train  movements 
when  train  dispatchers  and  control 
operators  authorize  movements  past  a 
stop  indication  of  an  absolute  signal. 

FRA  and  the  National  Transportation 
Safefy  Board  (NTSB)  are  investigating 
the  accident  FRA  has  also  initiated  an 
in-depth  and  comprehensive  analysis  of 
train  dispatcher  procedures  employed 
by  UP.  FltA  inspection  teams  are  on 
UP's  properfy  to  conduct  safefy 
assurance  reviews  on  all  aspects  of  the 
issue.  The  fects  and  findings  developed 
in  the  investigations  will  be  published 
when  the  individiial  investigations  are 
complete. 

The  collision  occurred  in  single  track, 
centralized  traffic  control  (CTC) 
territory.  Preliminary  FRA  findings 
indicate  that  an  unoccupied  UP 
locomotive  consist  unintentionally 
rolled  out  of  a  controlled  siding 
eastward  onto  a  main  track.  A  UP 
dispatcher  noticed  on  his  computer 
screen  that  the  siding  switch  was  out  of 
correspondence,  and  that  the  main  track 
segment  beyond  the  switch  was 
occupied.  At  least  three  times,  the 
dispatcher  radioed  the  runaway  light 
locomotive  consist,  in  an  attempt  to 
contact  a  crewmember.  Not  getting  a 
response,  the  dispatcher  then  contacted 
a  signal  maintainer.  Meanwhile,  a  UP 
control  op>erator  at  Fort  Worth, 
authorize  a  westboimd  freight  train  to 
pass  a  stop  indication  of  an  absolute 
signal  at  the  west  end  of  Centennial 
Yard  in  Fort  Worth,  and  proceed  onto 
the  main  track  at  restricted  speed. 
SubsequenUy.  the  runaway  light 
locomotive  consist  struck  the 
westbound  freight  train  at  a  speed  of 
approximately  60  miles  per  hour.  The 
UP  engineer  and  engineer  pilot  were 
killed,  and  the  UP  conductor  was 
seriously  injured. 

Operating  Practices 

FRA  rules  require  each  railroad  to 
periodically  instruct  its  employees  on 


the  meaning  and  application  of  the 
railroad's  operating  rules  (49  CFR 
217.11).  and  also  require  each  railroad 
to  periodically  conduct  operational  tests 
and  inspections  to  determine  the  extent 
of  compliance  with  its  code  of  operating 
rules,  timetables,  and  timetable  special 
instructions  (49  CFR  217.9). 

UP  train  dispatcher  rule  20.6  pertains 
to  movements  in  adjoining  territories 
and  requires  that,  ""Train  dispatchers 
must  not  issue  track  warrants,  track 
bulletins,  or  instructions  or  take  any 
action  that  may  affect  safe  train 
operation  on  another  train  dispatcher's 
territory  imless  the  dispatchers  reach  an 
understanding."  Rule  9.12.1  of  the 
General  Code  of  Operating  Rules 
pertains  to  CTC  Territory  and  requires 
that,  "At  a  signal  displaying  a  Stop 
indication,  if  no  conflicting  movement 
is  evident,  the  train  will  be  governed  as 
follows:  Before  authorizing  the  train  to 
proceed,  the  control  operator  must 
know  that  the  route  is  properly  lined 
and  no  conflicting  movement  is 
occupying  or  authorized  to  enter  the 
track  between  that  signal  and  the  next 
absolute  signal  governing  movement  or 
the  end  of  CTC  where  applicable." 

Initial  findings  of  the  FRA 
investigation  of  the  collision  indicate,  in 
part,  that  the  train  dispatcher  and 
control  operator  did  not  communicate 
with  each  other  as  to  the  cause  of  the 
stop  indication  on  the  absolute  signal  at 
the  west  end  of  Centennial  Yard.  It 
appears  that  the  train  dispatcher  did  not 
contact  the  control  operator  of  the 
adjoining  territory  and  inform  him  of 
the  track  occupancy.  Likewise,  it 
appears  that  the  control  operator  did  not 
verify  the  cause  of  the  stop  indication 
by  determining  whether  a  conflicting 
movement  was  occupying  the  track 
segment  between  that  si^oal  and  the 
next  absolute  signal  governing 
movement,  before  authorizing  the 
westbound  train  to  pass  the  stop 
indication. 

Recommended  Action 

FRA  believes  that  the  likelihood  of 
further  accidents,  such  as  the  one  that 
occtirred  on  the  UP  on  August  20, 1997, 
would  be  greatiy  reduced  by  the 
inclusion  of  certain  additional  measures 
into  the  railroads'  operating  procedures. 
Therefore.  FRA  recommends  that 
'  1.  As  soon  as  possible,  but  preferably 
within  seven  calendar  days  of  the  date 
of  publication  of  this  Safefy  Advisory  in 
the  Federal  Register,  each  railroad 
should: 

(a)  Ensure  that  a  railroad  operating 
supervisor  personally  contacts  each 
train  dispatcher  and  control  operator 
responsible  for  controlling  train 
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movements,  and  in  a  Cace-to-foce 
meeting: 

(!)  InJorms  them  of  the  circumstances 
surrounding  the  UP  accident  described 
above; 

(ii)  Reemphasizes  the  importance  of 
complying  with  existing  operating  rules 
and  procedures  pertaining  to  the 
authorization  of  train  or  engine 
movements  past  a  stop  indication;  and 

(iii)  Reemphasizes  rules  and 
procedures  that  ensure  that  train 
dispatchers  and  control  operators, 
dispatchers  and  other  dispatchers,  or 
control  operators  and  other  control 
operators  are  communicating  with  each 
other  and  with  enough  specificity  to 
prevent  conflicting  movements.  FRA 


recommends  that  such  one-»ime  face-to- 
face  meetings  be  held  in  addition  to  the 
periodic  instruction  required  by  49  CFR 
217.11. 

(b)  Review  train  dispatcher  and 
control  operator  procedures  in  order  to 
determine  if  any  gaps  exist,  particularly 
as  they  relate  to  necessary 
communication  with  adjoining 
territories. 

(c)  Revise  operating  rules  and  train 
dispatcher  procedures  as  needed  to 
assure  that  gaps  do  not  exist. 

2.  As  part  of  the  tests  and  inspections 
required  by  49  C.F.R.  217.9,  each 
railroad  should  conduct  operational 
tests  and  inspections  to  ensure 
compliance  with  operating  rules  and 


train  dispatcher/control  operator 
procedures  pertaining  to  authorization 
to  pass  a  stop  indication  and  dispatcher/ 
control  operator  communication. 

FRA  may  modify  Safety  Advisory  97- 
3,  issue  additional  safety  advisories,  or 
take  other  appropriate  necessary  action 
to  ensure  the  higbest  level  of  safety  on 
the  Nation's  railroads. 

Issued  in  Washington,  DC,  on  ^ptember 
15. 1997. 
Edward  R.  Bt^Uah. 

Director,  Office  of  Safety  Assurance  and 

Compliance. 

(FR  Doc.  97-24967  Filed  9-17-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trad*  Administration 

[A-201-8021 

Notice  of  Extension  <rf  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Gray  Portland  Cement  from 
Mexico 

Correction 

In  notice  document  97-20933 
beginning  on  page  42746,  in  the  issue  of 
Friday,  August  8, 1997,  make  the 
following  correction: 

On  page  42747,  in  the  Final  due  date 
column  of  the  table.  "12/13/97"  should 
read  "12/31/97". 

■UMQ  COM  1S«»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtii  Care  Rnancing  Administration 

42  CFR  Parts  400. 409, 410, 411,  412, 
413.  424.  440. 485, 488, 489.  and  498 

(BPO-878-FC] 

RIN0938-AH55 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Rscal  Year  1998 


Correction 

In  rule  document  97-22890  beginning 
on  page  45966  in  the  issue  of  Friday, 
August  29. 1997,  make  the  following 
correction: 

On  page  46119,  in  the  table,  in  the  last 
column  "All  FY  98  Changes",  in  the 
first  entry  "0.9"  should  read  "-0.9". 

BMJJNQOOOe  190S41-O 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  ftodamaUon 
and  Enforcement 

30  CFR  Part  914 


PPATO  No.  IW-13»-F0R; 
AfiMfiomsnt  No.  96  4] 


Indiana  Regulatory  Program 

Correction 

In  rule  document  97-22413  beginning 
on  page  44897  in  the  issue  of  Monday, 
August  25, 1997,  make  the  following 
correction: 

On  page  44897,  in  the  table,  in  the 
second  column,  in  the  fourth  line,  "310 
lAC  12.0-77.5"  should  read  "310  lAC 
12-0.5-77.5". 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  387 

RIN  3220-AB26 

Collection  of  Debts 

Correction 

In  rule  document  97-22130  appearing 
on  page  44409,  in  the  issue  of  Thursday. 
August  21. 1997,  make  the  following 
correction: 

On  page  44409,  in  the  second  column, 
in  the  thbd  line,  "10  days"  shoidd  read 
"180  days". 

■HXMQCOOe  1S06«-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  No.  34-38075;  File  Na  SR-NASO* 
97-60] 

Self-Regulalory  Organizations;  notice 
of  HIIng  of  Proposed  Rule  Change  l>y 
National  Association  of  SecurWea 
Dealers,  Inc.  Relating  to  the  Short  Sale 
Rule 

Correction 

In  notice  dociunent  97-23342 
beginning  on  page  46535  in  the  issue  of 
Wednesday,  September  3, 1997,  make 
the  following  correction: 

On  page  46537,  in  the  first  column, 
before  the  FR  document  line,  the 
signature  line  was  omitted  and  should 
have  appeared  as  follows: 
Maisarat  H.  McFarland, 
Deputy  Secretary. 


Thursday 
September  18,  1997 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Steel 
Pickling  Facilities— HCi  Process; 
Proposed  Rule 


49052         Federal  Register  /  Vol.  62,  No.  181  /  Thursday,  September  18,  1997  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY  ^ 

40  CFR  Part  63 

PL  M  a  6807;  FRL-5887-8] 

Rm2000-AE41 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Steel  PicWing  Facilities — HCI 
Process 

AGSICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  hydrochloric  acid  (HCI)  process 
steel  pickliDig  lines  and  HCI 
regeneration  plants  pursuant  to  section 
112  of  the  Clean  Air  Act  (Act)  as 
amended  in  November  1990.  Steel 
pickling  lines  that  employ  the  HCI 
process  and  associated  HCI  acid 
regeneration  plants  have  been  identified 
by  the  EPA  as  potentially  significant 
emitters  of  hydrochloric  acid,  a 
chemical  identified  in  the  Act  as  a 
hazardous  air  pollutant  (HAP).  Chronic 
exposure  to  HCI  has  been  reported  to 
cause  gastritis,  chronic  bronchitis, 
dermatitis,  and  photosensitization. 
Acute  inhalation  exposure  may  cause 
coughing,  hoarseness,  inflanunation  and 
ulceration  of  the  respiratory  tract,  chest 
pain,  and  pulmonary  edema. 
Hydrochloric  acid  regeneration  plants 
have  been  identified  as  significant 
emitters  of  HCI  and  chlorine  (CL2),  the 
latter  of  which  is  also  identified  in  the 
Act  as  a  HAP.  Acute  exposiu^  to  high 
levels  of  CL2  in  humans  results  in  chest 
pain,  vomiting,  toxic  pneumonitis, 
pulmonary  edema,  and  death.  At  lower 
levels  CL3  is  a  potent  irritant  to  the  eyes, 
the  upper  respiratory  tract,  and  lungs. 
This  rulemaking  will  affect  steel 
pickling  lines  that  use  HCI  as  the 
primary  acid,  acid  regeneration  plants, 
and  acid  storage  tanks.  The  purpose  of 
the  proposed  rule  is  to  reduce  emissions 
of  HCI  by  about  8,360  megagrams  per 
year  (Mg/yr)  and  CL2  by  about  19  Mg/ 
yr.  The  NESHAP  provides  protection  to 
the  public  by  reqiiiring  all  HCI  pickling 
lines,  acid  regeneration  plants,  and  acid 
storage  tanks  to  meet  emission 
standards  that  refiect  the  application  of 
maximum  achievable  control 
technology  (MACT). 
DATES:  Comments.  Comments  on  the 
proposed  rule  must  be  received  on  or 
before  November  17, 1997. 


Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  pubUc 
hearing  by  October  9, 1997,  a  public 
hearing  will  be  held  on  October  20, 
1997,  beginning  at  10  a.m. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate,  if  possible)  to:  Docket  No.  A- 
95-43  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401  M  Street.  SW., 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  Um  contact 
person  listed  below.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 

A  copy  of  today's  notice,  technical 
background  information  doc\iment.  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket.  Copies  of  this  information 
may  be  obtained  by  request  from  the  Air 
and  Radiation  Docket  and  Information 
Center  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Background  Information  Document. 
The  background  information  document 
(BID)  for  the  proposed  standard  may  be 
obtained  Crom  the  docket  or  the  U.S. 
Environmental  Protection  Agency  by 
contacting  Mary  Hinson,  Emission 
Standards  Division  (MD-13).  Research 
Triangle  Park,  NC  27511,  telephone 
number  (919)  541-5601. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  public 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  NC.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  notify  the  contact  person  listed 
below. 

FOR  FURTHER  V4FORMATI0N  CONTACT:  )im 
Maysilles.  Metals  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 
telephone  number  (919)  541-3265. 
facsimile  number  (919)  541-5600, 
electronic  mail  address 
"maysilles.jim@epamail.epa.gov.". 

SUPPIEMENTARY  MFORMATKM: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  industrial  facilities  that 
perform  steel  piclding  using  the  HQ 
process.  Regulated  categories  and 
entities  include: 


Calagoiy 

Examples  of  regu- 
lated entities 

Industry  

Steel  piclding  plants 
(SIC  3312.  3315. 
3317)  using  HCI 
pnx:ess. 

Federal  Government 

Not  affected. 

State/k>cal/tnt>al 

gov- 

emments: 

Not  affected. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  final  action  on  this 
proposal.  This  table  lists  the  types  of 
entities  that  the  EPA  is  now  aware  could 
potentially  be  regulated  by  final  action 
on  this  proposal.  To  determine  whether 
your  facility  is  regulated  by  final  action 
on  this  proposal,  you  should  carefully 
examine  the  applicability  criteria  in 
section  V.A  of  this  document,  and  in 
§^.1155  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATKM  CONTACT  section. 

Technology  TransfiBr  Network 

The  text  of  today's  notice  also  is 
available  on  the  Technology  Transfer 
Network  (TTN),  one  of  EPA's  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
up  to  a  14,400  BPS  modem.  The  TTN 
also  is  accessible  through  the  Internet  at 
"TELNET  ttnbbs.rtpnc.epa.gov."  If  more 
information  on  the  TTN  is  needed,  call 
die  HELP  line  at  (919)  541-5348.  The 
HELP  desk  is  staffed  from  11  a.m.  to  5 
p.m.;  a  voice  menu  system  is  available 
at  other  times. 

Electronic  Access  and  Filing  Addresses 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  l)een  established  under 
Docket  No.  A-95-43  (including 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directiy  to  EPA's  Air  and  Radiation 
Docket  and  Information  Center  at:  "A- 
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and-R-Docket@epamail.epa.gov. ' 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (A-95-43).  No  CBI 
should  be  submitted  through  electronic 
mail.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Outline 

The  information  in  this  preamble  is 
organized  as  follows: 

L  Statutory  Authority 

n.  Initial  List  of  Categories  of  Major  and  Area 

Sources 
nL  Baclcground 

A.  Description  of  Steel  Pickling  Source 
Category 

B.  Emissions 

C  Sumnuuy  of  Considerations  Made  in 
Developing  This  Rule 

IV.  NESHAP  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 
C  Determining  the  MACT  Floor 

V.  Summary  of  Proposed  Standards 

A.  Sources  to  be  Regulated 

B.  Emission  Limits  and  Requiremmits 
C  Compliance  Provisions 

D.  Monitoring  Requirements 

E.  Notification.  Recordkeeping,  and 
Reporting  Requirements 

VL  Summary  of  Environmental,  Energy,  and 
Economic  Impacts 

A.  Facilities  Affected  by  This  NESHAP 

B.  Air  Quality  Impacts 
C  Water  Quality  Impacts 

D.  Solid  Waste  Impacts 

E.  Energy  Impacts 

F.  Cost  Impacts 

G.  Economic  Impacts 

Vn.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  Selection  of  Source  Category  and 
PoIlutanU 

B.  Selection  of  Affected  Sources 

C  Selection  of  Basis  and  Level  for  the 
Proposed  Standards  for  Existing  and 
New  Sources 

1.  Background 

2.  Selection  of  MACT 

D.  Selection  of  Format 

1.  Pickling  Lines  and  Acid  Regeneration 
Plants 

2.  Acid  Storage  Tanks 

E.  Selection  of  Emission  Limits 

1.  Continuous  Pickling  Lines 

2.  Batch  Pickling  Lines 

3.  Acid  Regeneration  Plants 

F.  Selection  of  Monitoring  Requirements 

1.  Pickling  Lines 

2.  Acid  Regeneration  Plants 

G.  Selection  of  Test  Methods 
H.  Selection  of  Notification, 

Recordkeeping,  and  Reporting 
Requirements 


I.  Solicitation  of  Comments 
Vm.  AdmioistraUve  Requirements 

A.  Docket 

B.  Public  Hearing 

C  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Unfunded  Mandates  Act 
F.- Regulatory  Flexibility  Act 
G.  Paperwork  Reduction  Act 
H.  Clean  Air  Act 

I.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101. 
112. 114. 116,  and  301  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  7401.  7412. 
7414.  7416,  and  7601). 

n.  Initial  List  of  Categories  of  Ma|or 
and  Area  Sources 

Section  112  of  the  Act  reqiures  that 
the  EPA  promulgate  regulations 
requiring  the  control  of  HAP  emissions 
from  major  and  area  sources.  The 
control  of  HAP  emissions  is  achieved 
through  promulgation  of  emission 
standards  under  sections  112(d)  and 
112(f)  and  operational  and  work 
practice  standards  imder  section  112(h) 
for  categories  of  sources  that  emit  HAP. 

An  initial  list  of  categories  of  major 
and  area  sources  of  HAP  selected  for 
regidation  in  accordance  with  section 
112(c)  of  the  Act  was  published  in  the 
Federal  Regista-  on  July  16, 1992  (57  PR 
31576).  "Steel  Pickling— HCI  Process"  is 
one  of  the  174  categories  of  sources 
listed.  The  category  consists  of  facilities 
engaged  in  the  pickling  of  steel  using 
HCI  as  the  pickling  acid.  This  category 
does  not  include  facilities  that  pickle 
steel  with  other  acids.  The  listing  was 
based  on  the  Administrator's 
determination  that  HCI  steel  pickling 
facilities  may  reasonably  be  anticipated 
to  emit  hydrochloric  acid,  one  of  the 
listed  HAP,  in  quantities  sufficient  to 
designate  them  as  major  sources. 
Information  subsequenUy  collected  by 
the  EPA  as  pari  of  this  rulemaking 
confirms  that  more  than  three-fourths  of 
HCI  pickling  facilities  emit  or  have  the 
potential  to  emit  HCI  at  levels  greater 
than  9.1  megagrams  per  year  (Mg/yr)  (10 
standard  tons  per  year  (tpy))  and 
therefore  are  major  sources. 

m.  Background 

A.  Description  of  Steel  Pickling  Source 
Category 

The  "Steel  Pickling— HQ  Process" 
soiuce  category  includes  any  facility 
engaged  in  the  pickling  of  steel  using 
hydrochloric  acid  as  the  pickling  acid. 
Steel  pickling  is  the  process  in  which 
the  heavy  oxide  crust  or  mill  scale  that 
develops  on  the  surface  of  steel  during 
hot  forming  or  heat  treating  is  removed 


chemically  in  a  bath  of  aqueous  acid 
solution.  Removal  of  the  oxide  layer  is 
necessary  to  prepare  the  surface  for 
subsequent  shaping  or  finishing.  The 
source  category  does  not  include 
facilities  which  pickle  steel  using  acids 
other  than  HCI. 

The  category  includes  both 
continuous  and  batch  pickling 
operations.  In  the  continuous  pickling 
process  the  steel  is  fed  through  a 
sequence  of  tanks  in  a  countercunent 
direction  to  the  flow  of  the  acid 
solution;  next,  the  steel  is  passed 
through  a  series  of  rinse  tanks  or  a 
rinsing  section.  In  the  batch  pickling 
process,  the  steel  is  immersed  in  an  acid 
solution  imtil  the  scale  or  oxide  film  is 
removed,  lifted  from  the  bath,  allowed 
to  drain,  and  then  rinsed  by  spraying  or 
inmiersion  in  rinse  tanks. 

To  obtain  current  data  on  the 
industry,  the  EPA  compiled  data 
supplied  by  the  industry  in  response  to 
an  information  collection  request  (ICR) 
issued  in  May  1992.  Facilities  on  the 
mailing  list  were  identified  from  trade 
pubUcations  and  other  generally 
available  information.  Information 
reported  included  capacity  and  annual 
production  or  processing  rate  as  well  as 
design  information  for  existing  air 
pollution  control  systems.  Some  data 
were  reported  for  acid  storage  tanks. 

Data  were  also  reported  on  HCI 
regeneration  plants,  which  are  operated 
at  several  fecilities  that  conduct  HCI 
pickling.  Regeneration  plants  are  an 
integral  part  of  the  pickling  operation  at 
those  facilities. 

Based  on  the  sources  of  information 
used  to  develop  the  mailing  list  and  the 
completeness  of  responses,  the  EPA 
believes  that  the  reported  information 
comprises  a  data  base  that  adequately 
describes  the  industry  and  its  air 
pollution  control  equipment  for 
development  of  the  MACT  standards. 

According  to  the  data  base,  one 
Federal  agency  and  77  privately  owned 
companies  operated  101  steel  pickling  • 
facilities  and  10  acid  regeneration 
facilities  during  1991.  Operations  were 
located  in  20  States  in  seven  EPA 
Regions.  Eight  of  the  facilities  operating 
acid  regeneration  plants  are  collocated 
with  pickling  facitities,  while  two  are 
stand-alone  custom  or  toll  &cilities. 
Therefore,  a  total  of  103  faciUties  in  this 
source  category  were  operating  in  1991. 
Many  of  the  facilities  are  located 
adjacent  to  integrated  iron  and  steel 
manufacturing  plants  or  mini-mills  that 
produce  electric-furnace  steel  from 
scrap. 

Five  types  of  pickling  processes  have 
been  identified.  Table  1  sununarizes  the 
number  of  facihties  and  production  for 
each  process  type. 
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Table  1.— HCl  Steel  Pickung  and  Acid  Regeneration  Processes 


Process 


Number  o< 
plants 


Number  of 
lines  or  units 


1991  Produo- 
tioo  (10«) 


Continuous  Ridding: 

Continuous  Strip  . 

Push-Pull  Strip  .... 

Rod/WiTB 

Tube 

Batch  PicWing 


Ridding  Total* 
Add  Regeneration  . 


36 
19 
20 

4 
26 


64(lna8) 
22(lna^ 
56  (Una*) 
11  (Inaa) 
50(lnas) 


33.3  tons. 
4.5  tons. 
0.6  tons. 
0.5  tons. 
0.9  tons. 


101 
10 


211  (Inaa) 
13  (units)  .. 


39.8  tons. 
96.0  g^. 


'  Four  fadlities  perform  batch  arxj  continuous  rtxVwrire  picking  processes.  Eight  fadNties  have  add  regerwration  plants  on  site.  The  total  num- 
ber ol  tactlities  is  103. 


Steel  pickling  operations  are 
characterized  by  the  form  of  metal 
processed  and  the  type  of  pickling 
equipment  used.  The  principal  forms  of 
steel  pickled  include  coils  of  sheet  or 
strip,  rod.  wire,  pipe,  and  various  * 
discreet  shapes.  Pickling  operations  may 
be  continuous,  semicontinuous,  and 
batch. 

A  reported  39.8  million  tons  of  steel, 
valued  at  about  $18  billion  based  on  the 
price  of  hot-rolled  strip,  were  pickled  in 
1991,  representing  65  percent  of  the 
industry  capacity. 

Hydrochloric  acid  used  in  the 
piclding  bath  can  be  recovered  as 
regenerated  acid,  typically  16  to  20 
percent  HCl,  from  the  spent  pickle 
liquor.  A  marketable  iron  oxide  product 
is  also  produced  as  a  byproduct  of  the 
spray  roasting  or  Ouidized  bed  roasting 
processes  used  in  the  acid  plants.  Waste 
liquor  conversion  and  acid  recovery  are 
complete  in  both  of  these  processes. 
Annual  focihty  capacities  range  from 
3.15  to  38.9  million  gallons  of  acid. 

In  1991,  actual  production  of 
regenerated  acid  horn  the  ten  facilities 
was  98  million  gallons,  which  is 
estimated  to  be  more  than  40  percent  of 
pickling  acid  requirements  for  the 
industry  for  that  year.  Without  the 
savings  provided  by  use  of  the 
fegenerated  acid,  additional  costs  would 
be  incurred  for  treatment  or  disposal  of 
the  waste  pickle  liquor  (K062)  that  are 
otherwise  avoided. 

B.  Emissions 

Pickling  lines  of  all  types  employ 
processing  tanks  that  contain  HCl 
solution.  Emissions  of  HCl  in  the  forms 
of  HCl  gas  and  mist  of  HCl  in  water  are 
formed  at  the  siuface  of  the  acid  bath. 
The  EPA  estimates  that  pickling 
facilities  emit  approximately  8,920  Mg/ 
yr  of  HCl  at  the  current  level  of  control. 

Acid  regeneration  plants  produce 
emissions  containing  HCl  that  is  not 
recovered  as  acid  solution  and  also  Q2. 
which  is  formed  as  an  unwanted 
byproduct  of  the  process.  The  EPA 


estimates  that  acid  regeneration 
facilities  emit  about  390  Mg/yr  of  HQ 
and  35  Mg/yr  of  Q2.  Emissions  in  the 
forms  of  HCl  gas  and  acid  mist  from 
tanks  used  to  store  virgin  or  regenerated 
acid  are  released  from  uncontrolled  tank 
vents.  An  estimated  24  Mg/yr  of  HQ  is 
emitted  from  tanks  nationwide. 

C.  Summary  of  Considerations  Made  in 
Developing  This  Rule 

The  Clean  Air  Act  was  created  in  part 
to  protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population. 
(See  section  101(b)(1)).  Section  112(b)  of 
the  Act  lists  HAP  believed  to  cause 
adverse  health  or  environmental  effects. 
Section  112(d)  of  the  Act  requires  that 
emission  standards  be  promulgated  for 
all  categories  and  subcategories  of  major 
sources  of  these  HAP  and  for  many 
smaller  "area"  sources  listed  for 
regulation  under  section  112(c)  in 
accordance  with  the  schedules  listed 
under  section  112(e).  On  December  3, 
1993,  the  EPA  published  a  schedule  for 
promulgating  these  standards  (58  FR 
63941). 

In  the  1993  Amendments  to  the  Act, 
Congress  specified  that  each  standard 
for  major  sources  must  require  the 
maximum  reduction  in  emissions  of 
HAP  that  the  EPA  determines  is 
achievable  considering  cost,  health  and 
environmental  impacts,  and  energy 
requirements.  In  essence,  these  MACT 
standards  would  ensure  that  all  major 
sources  of  air  toxic  emissions  achieve 
the  level  of  control  already  being 
achieved  by  the  better  controlled  and 
lower  emitting  sources  in  each  category. 
This  approach  provides  assurance  to 
citizens  that  each  major  source  of  toxic 
air  pollution  will  be  required  to 
effectively  control  its  emissions.  At  the 
same  time,  this  approach  provides  a 
level  economic  playing  field,  ensuring 
that  facilities  that  employ  cleaner 
processes  and  good  emission  controls 


are  not  disadvantaged  relative  to 
competitors  with  poorer  controls. 

Emission  data  collected  during  the 
development  of  this  rule  show  that 
pollutants  that  are  listed  in  section 
112(b)(1)  and  are  emitted  by  HCl  steel 
pickling  processes  include  hydrochloric 
acid  and  chlorine.  Hydrochloric  acid 
and  chlorine  emissions  would  be 
reduced  by  implementation  of  the 
proposed  emission  limits  and 
equipment  and  operating  standards. 

Adverse  health  effects  from  exposure 
to  HCl  and  CI2  have  been  documented.' 
Chronic  occupational  exposure  to  HCl 
has  been  reported  to  cause  gastritis, 
chronic  bronchitis,  dermatitis,  and 
photosensitization  in  workers. 
Prolonged  exposure  to  low 
concentrations  may  also  cause  dental 
discoloration  and  erosion.  Acute 
inhalation  exposure  may  cause 
coughing,  hoarseness,  inflammation  and 
ulceration  of  the  respiratory  tract,  chest 
pain,  and  pulmonary  edema  in  humans. 
No  information  is  available  on  the 
reproductive,  developmental,  or 
carcinogenic  effects  of  HCl  in  humans. 
The  EPA  has  not  classified  HCl  with 
respect  to  potential  carcinogenicity. 

Acute  exposiue  to  high  levels  (>30 
parts  per  million  (ppm)  of  CU  in 
humans  results  in  chest  pain,  vomiting, 
toxic  pneumonitis,  pulmonary  edema, 
and  death.^  At  lower  levels  (<3  ppm)  CI2 
is  a  potent  irritant  to  the  eyes,  the  upper 
respiratory  tract,  and  lungs.  Limited 
information  is  available  on  the  chronic 
effects  in  humans.  A  recent 
epidemiologic  study  reported  no 


■  Hydrochloric  Acid.  Hazardous  Substance  Data 
Bank.  National  Library  of  Medicine.  National 
Institute  of  Health.  PrintouU  dated  August  13, 1M2 
and  November  12. 1993.  See  also:  Hydrogen 
Chloride.  Integrated  Risk  Information  System.  US. 
Environmental  Protection  Agency.  Printout  dated 
July  10.  1995. 

I  Chlorine.  Hazardous  Subetance  Data  Bank. 
National  Library  of  Medicine.  National  Institute  of 
Health.  Printout  dated  August  18.  1993.  See  also: 
Chlorine.  Integrated  Risk  Information  System.  US. 
Environmentai  Protection  Agency.  Printout  dated 
September  1, 199S. 
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adverse  effects  in  workers  exposed  to 
CI2  at  0  to  64  ppm  over  an  average  of 
20  3rear8.  No  inJEormation  is  available  on 
the  developmental,  reproductive,  or 
carcinogenic  effects  in  humans  via 
inhalation  exposure.  The  EPA  has  not 
classified  CI2  for  carcinogenicity. 

The  EPA  does  recognize  that  the 
degree  of  adverse  effects  to  health  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  health  effects 
may  be  experienced  is  dependent  upon: 
(1)  The  ambient  concentrations 
observed  in  the  area  (e.  g.,  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  and  duration  of  exposure,  (3) 
characteristics  of  exposed  individuals 
(e.g.,  genetics,  age,  pre-existing  health 
conditions,  and  lifestyle)  that  vary 
significanUy  with  the  population,  and 
(4)  pollutant-specific  characteristics 
(e.g.,  toxicity,  half-life  in  the 
environment,  bioaccumulation,  and 
persistence). 

IV.  NESHAP  Decision  Prticeaa 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  specifically  directs  the 
EPA  to  develop  a  list  of  all  categories  of 
all  major  and  such  area  sources  as 
appropriate  emitting  one  or  more  of  the 
HAP  listed  in  section  112(b).  (See 
section  112(c)).  Section  112  of  the  Act 
replaces  the  previous  system  of 
poUutant-by-poUutant  health-based 
regulation  that  proved  ineffective  at 
controlling  the  high  volumes  and 
concentrations  of  HAP  in  air  emissions. 
The  provision  directs  that  this 
deficiency  be  redressed  by  imposing 
technology-based  controls  on  sources 
emitting  HAP,  and  that  these 
technology-based  standards  may  later  be 
reduced  further  to  address  residual  risk 
that  may  remain  even  after  imposition 
of  technology-based  controls.  A  major 
source  is  any  source  that  emits  or  has 
the  potential  to  emit  considering 
controls  10  tpy  or  more  of  any  one  HAP 
or  25  tpy  or  more  of  any  combination  of 
HAP.  The  EPA  published  an  initial  list 
of  source  categories  on  July  16, 1992  (57 
FR  31576),  and  may  amend  the  list  at 
anytime. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112,  as  amended.  The  statute  requires 
the  standard  to  reflect  the  maTfimnm 
d^ree  of  reduction  of  HAP  emissions 
that  is  achievable  taking  into 
consideration  the  cost  of  achieving  the 
emission  reduction,  any  nonair  quality 


health  and  environmental  impacts,  and 
energy  requirements. 

Emission  reductions  may  be 
accomplished  through  application  of 
measures,  processes,  methods,  systems, 
or  techniques,  including,  but  not  limited 
to:  (1)  Reducing  the  volume  of,  or 
eliminating  emissions  of,  such 
pollutants  through  process  changes, 
substitution  of  materials,  or  other 
modifications,  (2)  enclosing  systems  or 
processes  to  eliminate  emissions,  (3) 
collecting,  capturing,  or  treating  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point,  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
subsection  (h),  or  (5)  a  combination  of 
the  above.  (See  section  112(d)(2)). 

To  develop  a  NESHAP,  the  EPA 
collects  information  about  the  industry, 
including  information  on  emission 
source  characteristics,  control 
technologies,  data  from  HAP  emissions 
tests  at  well-controlled  facilities,  and 
information  on  the  costs  and  other 
enei;gy  and  environmental  impacts  of 
emission  control  techniques.  The  EPA 
uses  this  information  to  analyze 
possible  regulatory  approaches. 

Although  NESHAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
for  example,  physically  measiuing 
emissions  from  a  source  may  be 
impossible,  or  at  least  impractical, 
because  of  technological  and  economic 
limitations.  Section  112(h)  authorizes 
the  Administrator  to  promulgate  a 
design,  equipment,  work  practice,  or 
operational  standard,  or  a  combination 
thereof,  in  those  cases  where  it  is  not 
feasible  to  prescribe  or  enforce  an 
emissions  standard. 

U  sources  in  the  source  category  are 
major  soiuces,  then  a  MACT  standard  is 
required  for  those  major  sources.  The 
regolation  of  the  area  sources  in  a 
source  category  is  discretionary.  If  there 
is  a  finding  of  a  threat  of  adverse  effects 
on  human  health  or  the  environment, 
then  the  source  category  can  be  added 
to  the  list  of  area  sources  to  be 
regulated. 

C.  Determining  the  MACT  Floor 

After  the  EPA  has  identified  the 
specific  source  categories  or 
subcategories  of  major  sources  to 
regulate  under  section  112,  it  must  set 
MACT  standards  for  each  category  or 
subcategory.  Section  112  limits  the 
EPA's  disoetion  by  establishing  a 
minimum  baseline  or  "floor"  fm 
standards.  For  new  sources,  the 
standards  for  a  soiuce  cat^oiy  or 


subcategory  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source,  as  determined 
by  the  Administrator.  (See  section 
112(d)(3)). 

The  standards  for  existing  sources  can 
be  less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  that  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  (excluding  certain  sources)  for 
categories  and  subcategories  with  30  or 
more  sources,  or  the  best-performing  5 
sotm»s  for  categories  or  subcategories 
with  fewer  than  30  sources.  (See  section 
112(d)(3)). 

After  the  floor  has  been  determined 
for  a  new  or  existing  source  in  a  source 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  than  be  met  by  all 
sources  within  the  category  or 
subcategory. 

Section  112(d)(2)  specifies  that  the 
EPA  shall  establish  standards  that 
require  the  maximtim  degree  of 
reduction  in  emissions  of  hazardous  air 
pollutants 

*  *  *  that  the  Administrator,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  *  *  * 

In  establishing  standards,  the 
Administrator  may  distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategory.  (See 
section  112(d)(1)).  For  example,  the 
Administrator  could  establish  two 
classes  of  sources  within  a  category  or 
subcategory  based  on  size  and  establish 
a  difiierent  emissions  standard  for  each 
class,  provided  both  standards  are  at 
least  as  stringent  as  the  MACT  floor  for 
that  class  of  sources. 

The  next  step  in  establishing  MACT 
standards  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  selected. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  legulatoiy 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
difEsrent  levels  of  applicability  or  both) 
are  then  evaluated  to  select  the 
regulatcny  alternative  that  best  reflects 
the  appropriate  MACT  level. 

The  selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
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control  level  selected  must  be 
technically  achievable.  In  selecting  a 
regulatory  alternative  that  represents 
MACT,  the  EPA  considers  the 
achievable  emission  reductions  of  HAP 
(and  possibly  other  pollutants  that  are 
co-controlled),  cost,  and  economic 
impacts,  energy  impacts,  and  other 
environmental  impacts.  The  objective  is 
to  achieve  the  maximum  degree  of 
emissions  reduction  without 
unreasonable  economic  or  other 
impacts.  (See  section  112(d)(2)).  The 
regulatory  alternatives  selected  for  new 
and  existing  sources  may  be  different 
because  of  different  MACT  floors,  and 
separate  regulatory  decisions  may  be 
made  for  new  and  existing  sources. 

The  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  MACT  decision  typically  includes 
sections  on  applicability,  standards,  test 
methods  and  compliance 
demonstration,  monitoring,  reporting, 
and  recordkeeping.  The  preamble  to  the 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  conmient  period. 
Based  on  an  evaluation  of  these 
comments,  the  EPA  reaches  a  final 
decision  and  promulgates  the  standard. 

V.  Summary  of  Proposed  Standards 

A.  Sources  To  Be  Regulated 

The  proposed  NESHAP  would  apply 
to  new  and  existing  pickling  lines  that 
use  an  acid  solution  in  which  50 
percent  or  more  by  weight  of  the  acid 
in  solution  is  HCl,  HCl  regeneration 
plants,  and  adjunct  tanks  used  to  store 
virgin  or  regenerated  HCl  at  steel 
pickling  facilities  or  acid  regeneration 
plants  that  are  major  sources  or  are  part 
of  a  major  source.  A  steel  pickling  line 
employing  a  pickling  solution  in  which 
less  than  50  percent  by  weight  of  the 
acid  in  solution  is  HCl  would  not  be 
subject  to  the  proposed  NESHAP. 

B.  Emission  Limits  and  Requirements 

Emission  limits  are  being  proposed 
for  HCl  and  Q2.  For  existing  continuous 
and  batch  pickling  lines,  HCl  emissions 
would  be  limited  to  either  (1) 
Emissions  from  an  air  pollution  control 
device  (APCD)  with  a  minimnnn  HCl 

collection  efficiency  of  97.5  percent;  or 
(2)  an  HCl  concentration  no  greater  than 
10  parts  per  million  by  volume  (ppmv) 
in  the  APCD  or  process  exhaust  gas.  For 
new  or  reconstructed  continuous  and 
batch  pickling  lines,  HQ  emissions 
would  be  limited  to  either  (1) 
Emissions  from  an  APCD  with  a 
minimum  HCl  coUection  efficiency  of 


99  percent:  or  (2)  a  maximum  HCl 
concentration  of  3  ppmv  in  the  exhaust 

gas- 
Emissions  of  HCl  from  existing  acid 
regeneration  plants  would  be  limited  to 
a  maximum  concentration  of  8  ppmv 
HCl  in  the  exhaust  gas.  A  limit  of  a 
maximum  concentration  of  3  ppmv  HCl 
in  the  exhaust  gas  is  proposed  for  new 
or  reconstructed  acid  regeneration 
plants. 

Emissions  of  CI2  from  existing  and 
new  acid  regeneration  plants  would  be 
limited  to  either  a  maximum 
concentration  of  4  ppmv  CI2  in  the 
exhaust  gas  or  an  optional  source 
specific  maximum  concentration 
Ihnitation  to  be  established  for  each 
source.  The  way  in  which  the  optional 
limitation  is  established  is  described  in 
section  VH.E  of  this  document, 
"Selection  of  Emission  Limits". 

Under  the  proposed  rule,  the  owner  or 
operator  of  an  existing  or  new  tank  used 
to  store  virgin  or  regenerated  acid  would 
be  required  to  cover  and  seal  all 
openings  on  the  tank  and  route 
emissions  from  the  atmospheric  vent  to 
an  APCD.  Acid  loading  and  unloading 
would  be  conducted  either  through 
enclosed  lines  or  with  a  local  fume 
capture  system,  ventilated  through  an 
APCD,  at  each  point  where  the  acid  is 
exposed  to  the  atmosphere. 

C  Compliance  Provisions 

Compliance  with  the  standards  would 
need  to  be  achieved  within  24  months 
of  promulgation  for  existing  sources, 
and  upon  startup  or  the  promulgation 
date,  whichever  is  later,  for  new  or 
reconstructed  sources.  As  provided  by 
section  112(i),  an  owner  or  operator  may 
request  the  Administrator  or  applicable 
permitting  authority  in  a  State  with  an 
approved  permit  program  to  grant  1 
additional  year  if  necessary  to  install 
controls. 

For  pickling  lines  and  acid 
regeneration  plants,  an  initial 
performance  test  would  be  required  to 
demonstrate  compliance.  Sampling 
locations  for  all  compliance  tests  would 
be  determined  by  EPA  Method  1  in 
appendix  A  to  40  CFR  part  60.  Stack  gas 
velocity  and  volumetric  flow  rate  would 
be  determined  by  EPA  Method  2;  gas 
analysis  would  be  conducted  according 
to  EPA  Reference  Methods  3  and  4  in 
appendix  A  to  40  CFR  part  60.  Testing 
of  HCl  and  CI2  emissions  would  be 
performed  using  EPA  Method  26A, 
"Determination  of  Hydrogen  Halide  and 
Halogen  Emissions  from  Stationary 
Sources — Isokinetic  Method",  in  40  CFR 
part  60,  appendix  A.  If  testing  is 
conducted  to  demonstrate  compliance 
with  a  collection  efficiency  limitation, 
sampling  at  the  APCD  inlet  and  at  the 


outlet  must  be  simultaneous.  An  average 
of  three  runs  of  sufficient  duration  to 
provide  adequate  samples  for  the 
expected  concentration  would  be  used 
to  determine  compliance.  The  owner  or 
operator  also  would  establish  limiting 
values  for  control  device  operating 
parameters  and  regeneration  process 
operating  conditions  based  on  the 
values  measured  during  this  test. 
The  installation  of  the  required 
ventilation  systems  for  acid  storage 
tanks  would  be  confirmed  to  the 
satisfaction  of  the  Administrator  by 
means  of  a  visual  inspection. 

D.  Monitoring  Requirements 

The  proposed  NESHAP  allows  two 
monitoring  options  for  HCl,  one  option 
for  CI2.  For  HQ,  the  owner  or  operator 
must  either:  (1)  Monitor  and  record 
control  device  operating  parameters  and 
perform  annual  emission  tests;  or  (2) 
ofterate  a  continuous  emission 
monitoring  system  (CEMS)  for  the 
measurement  and  recording  of  HCl 
emissions.  If  a  wet  scrubber  is  used,  the 
control  device  operating  parameters 
monitored  would  be  the  pressure  drop 
across  the  scrubber  and  the  acidity  of 
the  scrubber  effluent.  The  allowable 
range  of  values  for  pressure  drop  would 
be  either  the  range  of  values  recorded 
during  multiple  performance  tests  or  a 
value  within  1-inch  of  water  column  of 
the  average  value  measured  during  the 
three  test  runs  of  one  compliance  test. 
Acidity  would  be  monitored  either  by 
the  use  of  instruments  that  measure 
acidity  continuously  or  manual  tests 
made  once  each  shift  for  each  operating 
day.  If  a  device  other  than  a  wet 
scrubber  is  used,  the  ovmer  or  operator 
must  monitor  parameters  appropriate 
for  that  device. 

Each  owner  or  operator  also  must 
develop  and  implement  a  written 
program  to  ensure  the  proper  operation 
and  maintenance  of  each  emission 
control  device  and  submit  the  written 
program  to  the  applicable  permitting 
authority  as  part  of  the  operating  permit 
If  a  wet  scrubber  is  used,  the  plan  must 
include  the  minimum  elements 
contained  in  the  operating  manual,  e.g., 
it  must:  Require  the  manufacturer's 
recommended  maintenance  at  the 
recommended  intervals  for  pumps, 
scrubber  fans  and  motors,  and  the 
exhaust  system;  require  cleaning  of  the 
scrubber  intemab  and  mist  eliminators 
at  sufficient  intervals  to  prevent  fouling; 
and  require  periodic  inspections  of  each 
scrubber  to  identify,  repair,  or  replace 
specified  elements  as  needed.  If  another 
type  of  control  device  is  used,  the  owner 
or  operator  must  develop  and  submit  a 
simUar  written  plan  appropriate  for  the 
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device  for  approval  by  the  applicable 
permitting  authority. 

If  a  defect  is  foimd  during  an 
inspection,  the  owner  or  operator  must 
initiate  corrective  action  procedures  to 
remedy  the  defect  within  1  working  day 
of  detection.  Failure  to  perform  the 
inspection  as  stated  in  the  written 
maintenance  plan  or  to  initiate 
corrective  actions  would  be  a  violation 
of  the  maintenance  requirement 

Operation  of  the  control  device  with 
excursions  of  operating  parameters 
outside  the  ranges  established  during 
the  initial  performance  test  requires 
initiation  of  collective  action  as 
specified  by  the  maintenance 
requirement.  Failure  to  initiate  the 
required  action  is  a  violation  of  the 
maintenance  requirements. 

If  excursions  of  control  device 
operating  {>arameters  occur  more  often 
than  six  times  during  any  6-month 
reporting  period,  the  owner  or  operator 
is  required  to  install  a  CEMS  and 
comply  with  all  the  requirements 
applicable  to  a  continuous  monitoring 
system  (CMS)  that  are  specified  in  §63.8 
in  subpart  A  of  40  CFR  part  63.  For 
compliance  with  the  exhaust  gas 
concentration  requirement,  the  CEMS 
shall  be  employed  to  monitor  the 
process  or  control  device  exhaust  gas. 
For  compliance  with  the  collection 
efficiency  requirement,  the  CEMS  shall 
be  employed  to  monitor  the  APCD  inlet 
and  outlet  gas  streams.  For  compliance 
with  the  collection  efficiency 
requirement,  a  single  analyzer  may  be 
used  to  monitor  both  streams,  with  each 
stream  being  monitored  50  percent  of 
the  time  during  each  24-hour  period. 

For  CI2,  the  owner  or  operator  must 
perform  annual  emission  tests  and 
monitor  and  record  roaster  operating 
conditions.  Operating  conditions  would 
include  process  offgas  tempeiature  and 
a  measure  of  excess  air  fed  to  the 
process,  the  latter  of  which  would 
consist  of  a  measure  of  air  feed  rate, 
combustion  fuel  feed  rate,  and  feed  rate 
of  iron  in  the  spent  liquor  or  tmy  other 
acceptable  combination  of  parameters. 
The  operator  could  establish  new 
allowable  operating  parameter  values  by 
conducting  another  performance  test. 

The  owner  or  operator  of  a  pickling 
facility  would  be  found  in  violation  of 
the  emission  limit  if  an  Hnn^llll 
performance  test  or  reduced  data  from 
the  CEMS  show  that  the  HCl  emission 
limitation  is  being  exceeded.  The  owner 
or  operator  of  an  acid  regeneration  plant 
woiUd  be  found  in  violation  of  the 
emission  limit  if  an  annual  emission  test 
shows  that  the  HCl  and/or  CI2  emission 
limitation  is  being  exceeded,  if  reduced 
data  from  the  CEMS  show  that  the  HCl 
emission  limitation  is  being  exceeded. 


or  if  the  acid  plant  roaster  is  operated 
under  conditions  outside  the  values 
established  during  the  initial 
performance  test 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

The  owner  or  operator  would  be 
required  to  submit  notifications 
descrilwd  in  the  general  provisions  (40 
CFR  part  63.  subpart  A),  which  include 
initi^  notification  of  applicability, 
notifications  of  performance  tests,  and 
notification  of  compliance  status. 

As  required  by  the  general  provisions, 
the  owner  or  operator  would  be  required 
to  submit  a  report  of  performance  test 
results;  develop  and  implement  a 
written  startup,  shutdown,  and 
'  malfunction  plan  and  report 
semiannually  any  events  where  the  plan 
was  not  followed;  and  submit 
semiannual  reports  of  excess  emissions 
if  any  measured  emissions  are  greater 
than  the  limits,  or  if  any  monitored 
parameters  fall  outside  the  range  of 
values  established  during  the 
performance  test.  If  excess  emissions  are 
reported,  a  quarterly  report  would  be 
required  until  there  have  been  no  excess 
emissions  for  one  year;  the  owner  or 
operator  could  then  report  semiannually 
unless  excess  emissions  reoccur. 

The  owner  or  operator  also  would  be 
required  to  maintain  records  reqiiired  by 
the  general  provisions  and  records 
needed  to  document  compliance  with 
the  standard.  These  records  would 
mainly  include  operating  parameter 
measurements,  a  copy  of  the  written 
maintenance  plan,  and  APCD  inspection 
records. 

All  records  must  be  retained  for  at 
least  5  years  following  the  date  of  each 
occiurence,  measurement,  maintenance, 
corrective  action,  report,  or  record.  The 
records  for  the  most  recent  2  years  must 
be  retained  on  site;  records  for  the 
remaining  3  years  may  be  retained  off 
site  but  still  must  be  readily  available 
for  review.  The  files  may  be  retained  on 
microfilm,  microfiche,  on  a  computer, 
or  on  computer  or  magnetic  disks.  The 
owner  or  operator  may  report  required 
information  on  paper  or  a  labeled 
computer  disk  using  commonly 
avculable  and  compatible  computer 
software. 

VI.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A.  Facilities  Affectedly  This  NESHAP 

The  proposed  standards  would  apply 
to  all  HCl  steel  pickling  facilities  and 
HCl  regeneration  facilities  that  are  major 
soiux»8  or  are  part  of  a  major  source. 
The  EPA  estimates  that  approximately 
80  pickling  facilities  and  all  10 


regeneration  focilities  emit  HCl  in 
amounts  that  are  greater  than  major 
source  levels  (i.  e.,  greater  than  10  tpy). 
At  least  one  regeneration  facility  is  • 
major  source  for  Cb- 

Sixty-nine  pickling  facilities  control 
emissions  from  all  lines  (119).  In  the 
remaining  32  facilities,  90  of  92  lines  are 
uncontrolled.  Twelve  of  the  13  acid 
regeneration  processes  are  equipped 
with  control  systems.  Of  an  estimated 
369  storage  tanks,  about  one-third,  at  40 
pickling  and  4  acid  regeneration 
facilities,  are  equipped  with  control 
equipment 

Many  of  the  69  controlled  pickling 
facilities  not  already  meeting  the 
requirements  of  the  proposed  rule  could 
possibly  achieve  compliance  with  minor 
equipment  modifications  or  changes  in 
operating  conditions.  Of  the  32  facilities 
that  would  require  additional  control 
systems,  17  are  batch  picklets  and  12 
are  continuous  rod  and  wire  picklers. 

Many  acid  regeneration  facilities  may 
be  able  to  comply  with  the  proposed 
NESHAP  using  existing  control 
eqmpment  and  operating  procedures. 
Three  plants  are  known  to  already  meet 
the  proposed  standard  for  HCl,  three 
plants  are  known  to  meet  the  standard 
for  CI2.  Other  plants  may  already  be  in 
compliance  or  able  to  comply  using 
only  improved  operating  or 
maintenance  procedures. 

All  impacts  were  estimated  by 
determining  the  effect  of  the  proposed 
regulation  on  model  plants  that  were 
developed  to  represent  the  industry 
rather  than  estimating  the  impcurt  on 
each  facility  on  a  case-by -case  basis, 
which  was  considered  impractical. 
Seventeen  model  plants  were  developed 
to  represent  the  five  types  of  pickling 
operations  and  one  acid  regeneration 
process.  The  model  plants  include 
small,  medium,  and  large  plant  size 
variations  (except  for  continuous  tubing 
pickling,  for  which  only  small  and  large 
size  variations  were  used)  with 
associated  emission  control  sjrstems. 

B.  Air  Quality  Impacts 

At  current  levels  of  control, 
itationwide  HCl  emissions  from  this 
source  category  are  estimated  to  be 
9,330  Mg/yr;  6,980  Mg/yr  for  continuous 
pickling  lines,  1,940  Mg/yr  for  batch 
pickling  lines,  390  Mg/yr  for  acid 
regeneration  plants,  and  24  Mg/yr  from 
acid  storage  tanks.  Nationwide  CI2 
emissions  from  acid  regeneration  plants 
are  estimated  to  be  35  Mg/yr. 
Application  of  the  proposed  standards 
would  reduce  HCl  emissions  by 
approximately  8,360  Mg/yr  to  about  970 
Mg/yr  bom  all  regulated  sources,  or 
about  90  percent,  and  CI2  emissions  by 
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approximately  19  Mg/yr  to  about  16  Mg/ 
yr,  or  about  54  pwrcent. 

C.  Water  Quality  Impacts 

The  additional  amount  of  water  , 

discharged  from  wet  scrubbers  would 
increase  by  approximately  460,000 
cubic  meters  per  year  (m'/yr)  over 
current  levels:  320,000  m^/yr  from 
continuous  pickling  processes,  130,000 
m^/yr  from  batch  pickling  processes, 
and  6,000  m^/yr  from  acid  regeneration 
plants.  The  portion  of  this  water  that 
would  need  to  be  treated  on  site  prior 
to  discharge  is  projected  to  be  small 
because  the  scrubber  discharge  water 
can  be,  and  is  in  many  cases,  recycled 
to  the  pickling  process  to  provide 
makeup  water  and  recover  the  acid 
values  collected  by  the  scrubber.  The 
additional  wastewater  to  be  treated 
would  be  insignificant  compared  with 
the  amount  of  waste  pickle  liquor 
generated  by  pickling  operations. 
Treatment  of  both  waste  products  can  be 
accomplished  by  the  same  procedures. 

D.  Solid  Waste  Impacts 

The  voliune  of  sludge  generated  by 
additional  control  could  increase  by  up 
to  1,680  Mg/yr  1,370  Mg/yr  from 
continuous  pickling  processes,  280  Mg/ 
yr  frt)m  batch  pickling  processes,  and  30 
Mg/yr  from  acid  regeneration  plants. 
The  sludge  is  produced  by  the  treatment 
of  scrubber  discharge  water.  This 
amount  of  sludge  is  insignificant 
compared  with  the  amount  of  sludge 
generated  by  treatment  of  waste  pickle 
liquor.  Also,  the  amount  of  sludge 
generated  would  be  reduced 
proportionally  by  the  amount  of 
scrubber  discharge  water  that  is 
recycled  to  the  pickling  process,  as 
described  above  in  paragraph  C,  Water 
Quality  Impacts. 

E.  Energy  Impacts 

Additional  energy  use  is  expected  to 
result  from  implementation  of  the 
proposed  standards.  Increases  would 
result  from  operation  of  additional 
ventilation  systems  and  emission 
control  devices.  Energy  use  is  expected 
to  increase  by  about  10.2  million 
kilowatt  hours  per  year  (kWh/yr)  over 
current  levels.  About  7.1  million 
additional  kWh/yr  would  be  needed  for 
continuous  pickUng  lines,  3.0  million 
kWh/yr  for  batch  lines,  and  140.000 
kWh/yr  for  acid  regeneration  plants. 

F.  Cost  Impacts 

Nationwide  capital  costs  of  the 
proposed  standards  are  estimated  at  $20 
million  with  annual  costs  for  operation 
and  maintenance  of  about  $7.1  million. 
Capital  cost  estimates  include  costs  for 
purchasing  new  emission  control 


devices  (assumed  to  be  scrubbers)  for 
uncontrolled  lines,  upgrading  existing 
scrubbers  (assumed  to  be  404percent  of 
the  cost  of  a  new  unit),  and  installing 
vent  piping  from  acid  storage  tanks  to 
the  pickling  line  control  device.  Annual 
costs  for  these  facilities  are  based  on 
costs  calculated  for  the  model  plants. 
Estimates  of  annual  costs  for  facilities 
with  existing  controls  include  improved 
maintenance  consisting  of  operating 
labor,  shift  supervision,  materials,  and 
overhead  for  each  emission  source 
based  on  the  type  and  size  of  model 
plant.  Annual  costs  were  also  added  for 
upgrading  existing  scrubbers  and  for 
new  control  devices  (assuming 
scrubbers),  the  costs  for  increased 
pressure  drop,  solids  (sludge)  disposal, 
wastewater  treatment  costs,  and 
additional  energy  requirements. 

Cost-to-sales  ratios  and  percent 
increase  in  the  cost  of  production 
statistics  were  estimated  in  order  to 
determine  the  level  of  impact  this 
regulation  will  have  on  steel  pickling 
facilities  and  steel  producers  that 
conduct  pickling  activities.  The  analysis 
was  completed  on  a  national  basis  and 
for  all  17  model  plants.  In  addition,  the 
ratios  were  evaluated  on  two  alternative 
bases.  The  first  utilizes  all  facilities  in 
the  industry  to  estimate  the  control  cost 
per  ton  of  steel  produced.  The  second 
estimates  the  cost  of  control  using  only 
those  facilities  that  will  be  required  to 
install  controls.  The  control  costs  were 
compared  to  the  market  price  per  ton  of 
the  relevant  type  of  steel  for  each  model 
plant  to  compute  cost-to-sales  ratios  for 
each  model  plant  An  average  market 
price  for  steel  was  used  to  compute  the 
national  average  ratio.  Cost  of 
production  was  estimated  to  be  93 
percent  of  market  price. 

Nationally,  the  control  costs  for  the 
steel  pickling  industry  are  0.033  percent 
of  sales  revenues  and  represent  a  0.035 
percent  increase  in  the  cost  of 
production.  For  those  facilities  that  will 
be  required  to  install  controls  to  meet 
the  MACT  standard,  the  costs  represent 
0.052  percent  of  revenues  and  an 
increase  in  the  cost  of  production  of 
0.056  percent.  The  costs  for  individual 
model  plants  vary  &t>m  a  low  of  0.011 
to  a  high  of  0.79  percent  increase  in  the 
cost  of  production  and  bom  0.010  to 
0.73  percent  of  revenues  for  all  facilities 
in  the  industry.  The  costs  range  from 
0.023  to  1.15  percent  increase  in  the 
cost  of  production  and  from  0.021  to 
1.07  {}ercent  of  s&les  for  the  individual 
fiacilities  required  to  install  emission 
controls  and  incur  costs. 

The  cost-to-sales  ratios  and  percent 
increase  in  the  cost  of  production  are 
well  below  1  percent  for  the  industry  as 
a  whole  and  for  the  portion  of  the 


industry  required  to  incxu-  control  costs 
as  a  result  of  this  regulation.  The  costs 
on  a  model  plant  basis  approximate  or 
are  less  than  a  1  percent  increase  in  the 
cost  of  production  and  are  an  equivalent 
percent  of  sales  for  all  model  plants. 
The  magnitude  of  the  costs  relative  to- 
production  cost  of  the  industry  and 
sales  revenues  leads  to  a  conclusion  that 
this  standard  will  not  significantly 
adversely  impact  firms  in  the  steel 
pickling  industry.  The  results  also 
indicate  that  a  more  sophisticated 
economic  impact  analysis  is  not 
required.  No  plant  closures  are 
anticipated  nor  are  significant 
employment  losses.  Significant  regional 
impacts  are  also  not  expected. 

Costs  for  model  pickling  and  acid 
regeneration  facilities  and  acid  storage 
tanks  are  given  in  the  background 
information  document,  along  with 
additional  information  on  the  model 
plant  parameters. 

G.  Economic  Impacts 

Estimated  annual  costs  of  emission 
control  for  pickling  steel  would  range 
from  approximately  $0.10  per  ton  of 
steel  processed  for  large  operations  to 
$8.00  per  ton  of  steel  for  facilities  with 
low  production  rates.  For  producers  of 
hot-rolled  products,  the  estimated 
contribution  of  pickling  and  coiling  to 
total  steel  production  costs  in  1992  was 
$7.27  per  ton.  or  2.3  percent  of  the  total 
production  cost.  Based  on  these  values, 
the  cost  of  adding  emission  control 
systems  can  be  proportionally  higher  for 
small  producers  and  of  comparable 
magnitude  to  the  cost  of  pickling,  but 
would  still  be  small  compared  with  the 
total  cost  of  the  steel  product.  The 
economic  impact  of  the  proposed  rule 
on  the  industry  as  a  whole  is  projected 
to  be  minor. 

Vn.  Rationale  for  Selecting  the 
Propoeed  Standards 

This  section  describes  the  rationale 
for  the  decision  made  by  the 
Administrator  in  selecting  the  proposed 
standards. 

A.  Selection  of  Source  Category  and 
Pollutants 

Steel  pickling  facilities  emit  HCl,  and 
acid  regeneration  facilities  emit  HCl  and 
CI2.  Both  HCl  and  CI2  are  among  the 
HAP  listed  in  section  112(b)  of  the  Act. 

In  the  most  common  type  of 
continuous  coil  process  used  for  steel 
strip,  individual  coils  are  welded  end- 
to-end  and  continuously  run  through  a 
series  of,  typically,  three  to  four 
horizontal  pickling  tanks.  Virgin  or 
regenerated  acid  is  added  near  the  end 
where  the  strip  exits;  the  pickling 
solution  then  cascades  over  weirs 
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toward  the  strip  entry,  countercurrent  to 
the  motion  of  the  strip.  The  pickling 
liquor  is  typically  maintained  at  170  to 
200"F  by  live  steam  injection  or  by 
internal  or  external  heat  exchange.  The 
pickling  section  of  a  line  may  be  up  to 
400  feet  long.  Following  pickling,  the 
material  is  rinsed  with  fresh  water  in 
another  series  of  tanks  to  remove 
residual  acid  liquor.  The  rinsed  material 
is  then  dried  with  heated  air. 

Hydrochloric  acid  is  emitted  as  HCl 
gas  by  evaporation  from  the  surface  of 
the  acid  bath  in  the  pickling  tanks. 
Emissions  may  be  substantial  because  of 
the  high  vapor  pressure  of  HCl  at  high 
concentrations  and  temperatures.  Also, 
mist  of  HCl  in  water  can  be  produced 
by  mechanical  action  such  as  agitation 
of  the  bath  by  steam  sparging  and 
movement  of  the  steel  through  the  bath. 

A  second,  less  common,  type  of 
continuous  operation  uses  a  vertical 
spray  tower  in  which  pickle  liquor  is 
sprayed  onto  moving  strip  in  multiple 
vertical  passes  in  an  enclosed  tower. 
Spray  rinsing  with  fresh  water  follows. 
Currentiy,  a  total  of  three  units  are  in 
operation  in  the  country.  Emissions  are 
of  a  form  similar  to  those  from 
horizontal  tanks,  and  emission  control 
requirements  are  virtually  the  same. 

Push-pull  lines  are  physically  similar 
to  continuous  lines.  In  this  process, 
each  coil  is  threaded  through  the 
pickling  tanks  separately.  Push-pull 
lines  are  generally  shorter  than 
continuous  lines  because  the  speed  is 
usually  slower.  The  pickle  liquor 
usually  is  maintained  at  180°F  or  higher 
by  external  heat  exchangers.  Emissions 
are  the  same  as  those  produced  by 
continuous  coil  lines. 

Continuous  rod/wire  and  tubing  lines 
are  similar  to  but  smaller  than 
continuous  strip  lines.  Emissions  are  of 
the  same  form  as  those  frtim  continuous 
coil  and  push-pull  lines. 

In  batcn  lines,  rod  or  wire  in  coils, 
pipe,  and  metal  parts  are  dipped  into 
the  pickling  tank  until  the  scale  is 
dissolved.  When  pickling  is  completed, 
the  material  is  lifted  from  the  bath, 
allowed  to  drain,  and  rinsed  by  spraying 
or  by  immereion  in  one  or  more  rinse 
tanks.  To  reduce  emissions,  particularly 
from  draining,  batch  pickling 
temperatures  are  usually  lower, 
typically  100  to  lOS'F,  than  for 
continuous  operations.  Emissions  &t)m 
batch  lines  are  produced  in  the  same 
way  as  those  from  continuous  lines  and 
also  from  acid  that  is  entrained  in  the 
steel  removed  trom  the  bath,  most  of 
which  subsequentiy  flows  or  drips  back 
into  the  bath. 

Of  the  13  acid  regeneration  plants 
identified  at  ten  facilities,  twelve  are 
spray  roaster  designs;  the  other  plant  is 


a  flmdized  bed  roaster.  In  the  spray 
roasting  process,  waste  pickle  liquor  is 
fed  into  a  venturi  evaporator  where  it  is 
mixed  with  hot  gas  from  the  spray 
roaster.  The  liquor  cools  and  cleans  the 
gas  of  carryover  iron  oxide  particles, 
while  the  gas  evaporates  some  of  the 
water  and  HQ  in  the  liquor. 
Concentrated  pickle  liquor  from  the 
evaporator  is  fed  to  the  roaster,  in  which 
the  liquor  is  evaporated  by  hot  gas  fed 
to  the  chamber  at  about  l.ZOO'C.  The 
ferrous  chloride  reacts  with  oxygen  and 
water  vapor  to  form  ferric  oxide  and 
HCl.  The  gases  are  drawn  into  the 
absorber,  where  the  contained  water  and 
acid  are  condensed  and  combined  with 
blowdown  from  the  wet  scrubber  to 
form  an  acid  solution  containing  16  to 
20  percent  HCl.  Exhaust  from  the 
absorber  is  usually  drawn  through  a  wet 
scrubber,  which  also  acts  as  a  final 
recovery  system  for  HCl,  provided  that 
water  without  chemical  additives  is 
used  as  the  scrubbing  medium. 

Equipment  for  thelluidized  bed 
roasting  process  is  similar,  and  emission 
control  requirements  are  virtually  the 
same  as  those  for  the  spray  roasting 
process. 

Enussions  of  HCl  that  are  not 
collected  by  the  absorber  or  the  wet 
scrubber  are  released  from  both  types  of 
regeneration  plants. 

Acid  regeneration  plants  also  emit 
Cl2.  Formation  of  Q2  increases  as  the 
operating  temperature  in  the  roaster 
decreases  and  as  excess  air  increases. 
These  processes  are  normally  operated 
with  sufficient  excess  air  to  insure  that 
conversion  to  ferric  iron  is  complete. 

Acid  storage  tanks  are  present  at 
nearly  all  facilities  to  contain  the  acid 
needed  for  pickling  operations  and  the 
acid  solution  produced  by  the 
regeneration  plants.  These  storage  tanks 
are  typically  totally  enclosed,  except  for 
loading  and  unloading  of  acid,  with 
emissions  from  the  atmospheric  vent 
commonly  routed  to  the  pickling  or  acid 
plant  emission  control  device  or  to  a 
dedicated  control  device.  Emissions 
bom  tanks  in  the  form  of  HCl  gas  and 
acid  mist  are  released  frtim  uncontrolled 
vents,  especially  during  filling. 

Emission  tests  at  six  continuous 
horizontal,  one  continuous  vertical,  and 
two  push-pull  steel  pickling  facilities 
and  one  acid  regeneration  fecility 
showed  that  without  controls,  all  of 
these  facilities  were  major  sources  for 
HCl  and  the  acid  plant  was  a  major 
source  for  CI2.  With  existing  controls, 
one  of  the  continuous  horizontal 
pickling  facilities  was  still  a  major 
source  for  HCl  and  the  acid  plant  was 
still  a  major  source  for  both  HCl  and  CI2. 

In  order  to  assess  emissions  from 
other  types  of  pickling  operations,  the 


EPA  used  an  air  emissions  model  for 
predicting  HCl  emission  rates  from  open 
surface  baths.  This  model,  submitted  to 
the  EPA  by  a  private  engineering 
company  that  is  experienced  in  the 
design  and  evaluation  of  emission 
control  systems  for  steel  pickling 
operations,  takes  into  account  the 
essential  factors  that  affect  emissions, 
including  temperature,  HCl 
concentration,  concentration  of 
dissolved  ferrous  chlorine,  and  air 
velocity  across  the  tank  surface. 
Application  of  this  model  showed  that 
without  controls,  pickling  operations  of 
all  five  types  can  emit  more  than  10  tpy 
ofHQ. 

In  view  of  the  above  findings,  the  EPA 
has  determined  that  the  source  category 
includes  all  five  types  of  pickling 
operations  and  also  acid  regeneration 
plants  and  that  pickling  o{}erations  are 
subject  to  regulation  for  emissions  of 
HCl  and  acid  plants  for  emissions  of 
HCl  and  02,  two  of  die  HAP  listed  in 
section  112  of  the  Act  The  standards 
being  proposed  would  apply  to  all  new 
and  existing  steel  pickling  lines  that  use 
the  HCl  process  and  all  new  and 
existing  HCl  regeneration  plants. 

The  emission,  equipment,  and  work 
practice  standards  being  proposed 
would  substantially  limit  emissions  of 
HCl  from  the  above  sources.  Lesser 
reductions  of  CI2  emissions  from  acid 
regeneration  fecilities  would  be 
achieved.  The  standards  address  HCl 
and  Cla  direcUy  rather  than  surrogates. 

B.  Selection  of  Affected  Sources 

The  proposed  standards  apply  to 
three  tjrpes  of  emission  sources  at  steel 
pickling  and  acid  regeneration  fecilities: 

(1)  Continuous  and  batch  pickling 
lines  using  HCl  as  the  pickling  acid,  (2) 
HCl  regeneration  plants,  and  (3)  acid 
storage  tank  sources. 

Affected  process  sources  include  all 
acid  tanks  employed  in  HCl  pickling 
lines  and  all  acid  regeneration  plants.  In 
order  to  prevent  acid  fumes  from 
invading  the  working  environment. 
most  pickling  tanks  are  equipped  with 
close  fitting,  overhead,  push-pull,  or 
side  draft  hoods  exhausted  through 
induced  draft  fans.  Emissions  from 
these  tanks  are  found  in  the  process 
exhaust  gases  that  are  discharged  to  the 
atmosphere.  Standards  are  therefore 
being  prop>osed  to  limit  emissions  of 
HCl  frt>m  pickling  tank  exhaust  gas 
vents. 

Acid  regeneration  plant  emissions  are 
contained  in  the  gases  exhausted  from 
the  acid  recovery  or  absorber  unit.  The 
proposed  standards  would  limit  HCl 
and  CI2  emissions  from  absorber  exhaust 
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Fumes  from  the  vents  of  acid  storage 
tanks  that  are  open  to  the  atmosphere 
contain  emissions  of  HCl.  Acid  storage 
tank  vents  were  therefore  selected  for 
regulation.  The  proposed  regulation 
would  limit  emissions  of  HCl  from 
storage  tanks  by  requiring  that  the  tank 
atmospheric  vents  be  equipped  with 
APCDs  and  that  any  lines  or  vents  used 
for  transport  of  acid  into  or  out  of  the 
tanks  be  enclosed  or  equipped  with  a 
local  ventilation  system  exnausted 
through  an  APCD. 

A  fourth  source  considered  for 
regulation  was  waste  and  wastewater 
treatment  operations.  The  spent  pickle 
liquor  is  typically  managed  by  on  site 
pretreatment  and  discharge  to  a  publicly 
owned  treatment  works  (POTW)  or 
removal  by  waste  disposal  contractors. 
Available  data  iDdicate  that  wastewater 
treatment  emissions  are  not  significant 
because  the  low  vapor  pressure  of  HCl 
inhibits  volatilization.  For  example,  at 
86'F  the  vapor  pressure  of  HCl  over  a 
solution  containing  4  percent  HCl  in 
water  is  below  0.0008  millimeters  of 
mercury.^ 

C  Selection  of  Basis  and  Level  for  the 
Proposed  Standards  for  Existing  and 
New  Sources 

1.  Background 

As  described  previously  in  the 
NESHAP  decision  process  discussion, 
section  112  establishes  a  minimum 
baseline,  or  "floor",  for  standards.  For 
new  sources,  the  standards  cannot  be 
less  stringent  than  the  emission  control 
achieved  in  practice  by  the  best 
controlled  similar  source.  The  standards 
for  existing  sources  can  be  less  stringent 
than  standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  existing 
soiuces  for  categories  and  subcategories 
with  30  or  more  sources  or  the  best 
performing  five  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources. 

When  setting  standards  above  the 
floor,  the  EPA  may  distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategory. 
Furthermore,  consideration  must  be 
given  to  the  incremental  impacts  on 
emission  reduction,  cost,  economics, 
energy,  and  other  environmental 
concerns.  The  objective  js  to  achieve  the 
maximum  degree  of  emissions  reduction 
without  luueasonable  adverse  impacts. 

Subcategorization  within  a  source 
category  is  considered  only  when  there 
is  enough  evidence  to  demonstrate 
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clearly  that  sources  contained  in  the 
source  category  are  significantly 
dissimilar.  The  criteria  to  consider 
include  process  operations  (including 
difiierences  between  continuous  and 
batch  operations),  emission 
characteristics,  control  device 
applicability  and  costs,  safety,  and 
opportunities  for  pollution  prevention. 

Steel  pickling  processes  are 
difhrentiated  by  the  form  of  metal 
treated  and  the  configiuation  and 
operating  cycle  of  the  process.  The 
different  types  of  continuous  processes 
vary  little  except  in  size  and  ancillary 
equipment.  Batch  operations  diSiar 
■ignifimntly  from  Continuous 
operations  in  three  ways:  (1)  The 
physical  arrangement  of  the  unit  must 
allow  the  steel  to  be  placed  into  and 
withdrawn  from  the  top  instead  of  the 
ends  of  the  tank,  (2)  emissions  may  vary 
substantially  between  the  immersion 
and  draining  phases  of  the  operation, 
and  (3)  emission  capture  requirements 
are  difiierent  for  the  two  types  of 
operations. 

Pickling  tanks  for  all  types  of 
continuous  lines  are  typically  equipped 
with  lids  or  close  fitting  hoods. 
Emission  capture  systems  for  batch 
pickling  tanks  may  consist  of  two 
separate  luiits:  A  push-pull  ventilation 
system  to  captiue  fumes  from  the  tank 
surface,  and  a  side  draft  hood  to  capture 
fumes  from  steel  that  is  suspended 
above  the  tank  to  drain.  Although  some 
batch  picklers  use  canopy  hoods,  at 
least  15  of  the  26  batch  facilities  employ 
side  draft  hoods.  Enussions  ventilated 
through  these  hoods  vary  substantially 
because  the  drain  phase  occurs  for  only 
a  portion  of  the  pickling  cycle.  Because 
of  the  different  emission  characteristics, 
the  EPA  proposes  to  regulate 
continuous/semicontinuous  pickling 
lines  and  batch  pickling  lines  as 
separate  subcategories. 

The  EPA  also  examined  the  processes, 
the  process  operations,  and  other  factors 
to  determine  if  separate  classes  of  units, 
operations,  or  other  criteria  have  an 
effect  on  air  emissions.  Acid  emission 
rates  are  affected  by  tank  size,  acid 
concentration  and  temperature,  iron 
concentration,  ventilation  system,  gas 
flow  rate,  bath  temperature  control 
method,  and  degree  of  agitation  in  the 
tank.  The  performance  requirements  for 
an  emission  control  system  may  be 
affected  by  these  process  variables.  A 
qualitative  review  of  the  data  revealed 
that  processes  that  employ  steam 
sparging  for  bath  temperatiue  control 
tended  to  produce  more  HCl  emissions 
than  processes  employing  heat 
exchange,  but  no  differences  in  control 
device  requirements  or  control 
efficiencies  could  be  attributed  to 


differences  in  temperatiue  control 
method.  No  effect  of  other  process 
variables  on  control  device 
requirements  or  control  efBciency  could 
be  identified.  The  EPA  therefore  did  not 
identify  separate  subcategories  of 
sources  besed  on  process  variables. 

2.  Selection  of  MACT 

The  EPA  has  taken  alternative 
approaches  to  establishing  MACT  floor 
conditions  for  new  and  existing  sources 
depending  on  the  type,  quality,  and 
applicability  of  available  data.  The  three 
approaches  most  commonly  examined 
include  reliance  on:  (1)  Information  on 
State  regulations  and/or  permit 
limitations,  (2)  source  test  data  that 
characterize  actual  emissions 
discharged  by  sources,  and  (3)  use  of  a 
technology  floor  and  an  accompanying 
demonstrated  achievable  emission  level 
that  accounts  for  process  and  air 
pollution  control  device  variability. 

No  Federal  air  emission  standartls 
currently  apply  to  steel  pickling  or  acid 
regeneration  sources.  Four  states  have 
established  emission  limits  for  HCl. 
which  range  from  0.73  to  3  pounds  per 
hour  of  HCl.  At  least  18  states  and 
territories  have  established  ambient  air 
limits  for  HCl:  these  limits  are  values  for 
allowable  concentrations  of  HCl  outside 
the  facility  boundaries  or  in  adjacent 
neighborhoods  downwind  bom  the 
source.*  These  limits  vary  widely.  For 
example,  one-hour  exposure  limits 
range  fitim  75  to  2,000  pg/m^,  and  24- 
hour  limits  range  fitim  2.03  to  700  \xgf 
m^.  Similarly,  at  least  18  states  and 
territories  have  established  ambient  air 
limits  for  Cl2-'  One-hour  exposure  limits 
range  from  29  to  69  ^g/m^,  and  24-hour 
limits  range  from  3.6  to  75  pg/m^.  These 
standards  cannot  be  directly  related  to 
the  requirements  of  this  rule. 

Applicable  test  data  to  characterize 
actual  emissions  from  pickling  lines  are 
available  for  only  10  of  the  152 
continuous  pickling  lines  and  none  of 
the  59  batch  pickling  lines.  These  data 
points  are  too  few  to  establish  12 
percent  MACT  floors  for  pickling  lines; 
18  points  would  be  required  for 
continuous  lines  and  seven  points  for 
batch  lines. 

By  comparison  with  the  limited 
utility  of  state  regulations  and  source 
test  data,  a  substantial  body  of 
information  is  available  on  the  types, 
configurations,  and  operating  conditions 
of  air  pollution  control  devices  applied 
across  the  industry.  This  information 
was  collected  through  the 


*Worid-Wide  Linaits  for  Toxic  and  Hazardous 
Chemicals  in  Air,  Water,  and  Soil.  M.  Sittig.  Noyes 
Publications.  Park  Ridge.  N).  1994.  pp.  42S-426. 

)  Reference  4.  pp.  17S-179. 
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comprehensive  survey  by  the  EPA  of 
known  HCl  steel  pickling  facilities  that 
was  conducted  in  1992  through  the 
information  collection  request  (ICR), 
which  was  approved  by  the  Office  of 
Management  and  Budget  for  NESHAP 
information  gathering.  This  survey 
produced  substantial  information  on  the 
design  and  operation  of  emission 
control  equipment  but  little  information 
on  actual  emissions.  The  EPA  therefore 
used  the  technology  floor  approach  to 
establishing  MACT  for  picUing  lines. 

For  acid  regeneration  plants, 
sufficient  source  test  data  are  available 
to  pursue  an  actual  emissions  approach 
for  determining  MACT  floors.  Only  five- 
data  points  would  be  required  to 
establish  the  floor  for  acid  regeneration 
plants  because  there  are  fewer  than  30 
plants  in  this  subcategory.  Enough  data 
were  available  to  construct  average  or 
median  emission  values  for  both  HCl 
and  CI2. 

Continuous  pickling  lines.  Wet 
scrubbers  are  the  only  kind  of  device 
known  to  control  HCl  emissions  from 
pickling  lines  of  all  types.  MACT  for 
continuous  pickling  lines  is  therefore 
wet  scrubbing.  The  two  variations  of 
scrubbers  employed  are  packed  bed  and 
sieve  tray. 

Data  from  the  ICR  responses  show 
that  emissions  from  107  of  152 
continuous  pickling  lines  are  controlled, 
including  60  of  64  continuous  coil,  all 
22  push-pull  coil.  19  of  55  rod/wire,  and 
five  of  11  tubing  picklers.  Twenty-five 
lines  are  controlled  with  sieve  tray 
scrubbers,  41  with  vertical  packed  bed 
scrubbers,  16  with  horizontal  packed 
bed  scrubbers.  14  with  packed  bed 
scnibbere  of  unidentified  configuration, 
eight  with  scrubbers  in  series,  and  three 
with  unidentified  types  of  systems. 

The  use  of  a  droplet  eliminator  (DE) 
in  conjunction  with  a  wet  scrubber  is 
considered  standard  practice,  and  mesh 
pad  or  chevron  (vane)  type  DEs  were 
identified  in  T3  control  systems;  they 
are  assumed  to  be  employed  in  the 
majority  of  systems.  Data  were  available 
to  determine  the  effectiveness  of  vertical 
packed  bed  and  sieve  tray  scrubbers  in 
combination  with  both  types  of  DEs.  No 
distinction  could  be  made  in  the 
effiectiveness  of  the  mesh  pad  and 
chevron  devices.  Both  types  are 
therefore  considered  to  be  equally 
effective. 

The  effectiveness  of  a  scrubber  may 
depend  on  the  collection  medium  used. 
The  medium  used  in  pickling  line 
scrubbers  is  either  unneutralized  water 
fix)m  plant  or  public  sources  or  water  to 
which  an  alkaline  substance  has  been 
added.  Most  of  the  wet  scrubbers 
employed  to  control  pickling  emissions 
use  water  as  the  collection  medium,  but 


alkaline  solution  is  used  in  some  units. 
In  principle,  the  use  of  alkaline  solution 
could  result  in  increases  of  HCl  removal 
efficiency  by  reducing  the  vapor 
pressure  of  HCl  in  equilibrium  with  the 
scrubbing  solution.  In  practice, 
however,  increased  efficiencies  were  not 
observed  for  pickling  process  scrubbing 
systems  that  could  be  attributed  solely 
to  the  use  of  alkaline  medium.  Also,  the 
equilibriiun  vapor  pressiue  of  HCl  for 
weak  hydrochloric  acid  solutions  is 
inherently  very  low.  The  EPA  concludes 
that  use  of  an  alkaline  collection 
mediiun  does  not  constitute  a  more 
effective  level  of  control  than  the  use  of 
water  for  this  application. 

The  characteristics  of  the  scrubbera 
constituting  the  existing  source  and  new 
source  levels  of  control  were 
determined  by  evaluating  the  results  of 
emission  tests  conducted  on  units 
currently  employed  in  the  industry.  Ten 
valid  sets  of  emission  test  data  on 
scrubbers  applied  to  representative 
continuous  strip  and  push-pull  strip 
pickling  lines  were  collected.  All  tests 
were  conducted  on  sieve  tray  and 
vertical  packed  bed  scrubbera. 
Fundamental  design  measures  of 
performance  for  units  of  these  types 
include  the  number  of  trays  in  sieve  tray 
scrubbera  and  the  depth  of  the  packing 
in  packed  bed  scrubbera. 

The  data  from  these  tests  are 
presented  and  discussed  in  detail  in  the 
background  information  document.  The 
data  are  from  four  source  tests 
conducted  by  the  EPA  and  six  tests 
conducted  by  industry.  All  data  sets 
consist  of  results  from  sampling  runs 
conducted  under  conditions 
representing  normal  scrubber  and 
pickling  line  operations,  and  all  data 
sets  include  simultaneous  inlet  and 
outlet  measurements. 

Six  tests  include  a  minimiim  of  three 
sampling  runs  each,  three  tests  include 
two  runs  each,  and  one  test  consists  of 
one  run.  Of  the  six  tests  that  include 
three  or  more  sampling  runs  each,  two 
were  conducted  on  sieve  tray  scrubbera 
with  six  and  three  plates,  respectively, 
and  four  were  conducted  on  vertical 
packed  bed  scrubbera  that  contained 
packing  ranging  from  5  to  10  feet  in 
depth.  One  sieve  tray  unit  was  equipped 
with  a  mesh  pad  DE,  the  other  with  a 
chevron  DE.  Two  packed  bed  units  were 
equipped  with  mesh  pad  DEs,  two  with 
chevron  or  vane  DEs.  Thus,  all  four 
combinations  of  scrubber  and  DE  type 
are  represented  in  these  six  tests.  Of  the 
three  tests  that  included  two  sampling 
nuis  each,  all  were  conducted  on 
vertical  packed  bed  scrubbera  with 
mesh  pad  DEs.  The  test  with  one 
sampling  run  was  conducted  on  a  five- 


plate  sieve  tray  scrubber  equipped  with 
a  chevron  DE. 

Of  the  remaining  lines  using  the  same 
types  of  devices,  at  least  10  employ 
sieve  tray  scrubbers  with  a  number  of 
trays  in  die  range  of  those  tested  (3  to 
6)  and  15  employ  vertical  packed  bed 
units  with  packing  depth  in  the  same 
range  as  those  tested  (5  to  10  feet).  Thus, 
on  these  design  criteria,  the  control 
devices  tested  represent  those  employed 
by  at  least  35  lines.  No  scrubber  designs 
employed  in  this  source  category  have 
been  demonstrated  to  be  more  effective 
than  these.  The  EPA  therefore  assumes 
that  the  best  controlled  12  percent  (18 
lines)  are  found  in  this  group  of  35. 

All  tests  were  conducted  using  either 
EPA  Method  26A  in  appendix  A  to  40 
CFR  part  60  or  a  method  equally  valid 
for  this  application.  Field  evaluations 
indicate  that  Method  26A  is  an 
acceptable  procedure  for  measuring  HQ 
bom  municipal  waste  combustora  at 
levels  as  low  as  3  ppmv.^  The  EPA 
considera  the  method  to  be  equally  valid 
for  measuring  emissions  from  pickling 
and  acid  regeneration  sources.  Emission 
reduction  efficiency  values  on  the  above 
tests  were  adjusted  on  the  premise  that 
measured  outlet  HCl  concentrations 
below  3  ppmv  may  not  be  accurate 
enough  to  determine  numerical 
emission  standards.  Reported  outlet 
concentrations  of  less  than  3  ppmv  were 
assumed  to  be  3  ppmv  for  purposes  of 
calculating  reduction  efficiencies  and 
determining  the  numerical  emission 
limits. 

Reduction  efficiencies  for  HCl  fior  the 
ten  scrubbera  range  from  99.9  to  92.7 
percent;  HCl  outlet  concentrations  range 
fitim  3.0  to  92  ppmv. 

The  best  controlled  lines  are  two  lines 
that  achieve  both  99  percent  or  greater 
HQ  collection  efficiencies  and  3  ppmv 
or  lower  HCl  outlet  concentrations.  One 
line  is  served  by  a  six-plate  sieve  tray 
scrubber  and  one  by  a  packed  bed 
scrubber.  These  control  devices  are  the 
most  effective  devices  demonstrated  in 
this  application  and  therefore  constitute 
the  new  source  MACT  floor  for 
continuous  pickling  operations. 

For  the  remaining  eight  scrubbera, 
neither  sieve  tray  nor  vertical  packed 
bed  units  as  groups  were  superior  to  the 
other  type  of  device.  The  existing  source 
MACT  floor  therefore  is  sieve  tray 
scrubbera  with  3  to  5  trays  and  vertical 
packed  bed  scrubbera  with  5  to  10  fiset 
of  packing. 


*  L,atxiratory  and  Field  Evaluation  of  a 
Methodology  of  Determination  of  Hydrogen 
Chloride  Emissions  from  Municipal  and  Hazardous 
Waste  Incinerators.  U.S.  Enviroiunental  Protection 
Agency.  Office  of  Research  and  Development 
Atmospheric  Research  and  Exposure  Assessment 
Laboratory.  EPA-60e/3-«9-064.  1989. 
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The  EPA  is  required  to  consider  levels 
of  control  more  stringent  than  the  floor 
level  if  such  levels  exist.  No  higher  level 
of  control  exists  for  new  sources  than 
the  level  proposed.  For  existing  sources, 
the  new  source  level  of  control  is  more 
stringent  and  therefore  was  considered. 
As  discussed  below  in  section  VII.E  of 
this  document,  "Selection  of  Emission 
Limits",  the  proposed  emission  limits 
for  existing  source  MACT  are  97.5 
percent  minimum  HCl  reduction 
efficiency  or  10  ppmv  maximum  HCl 
outlet  concentration.  According  to  a  cost 
analysis,  the  additional  cost  of  controls 
to  reduce  emission  levels  from  either  an 
outlet  concentration  of  10  to  3  ppmv 
HCl  or  increase  reduction  efficiencies 
from  97.5  to  99  percent  is  estimated  to 
be  $20.7  million  for  capital  costs  and 
S3.0  million  for  annual  costs.  The 
associated  emission  reduction  is 
estimated  to  be  450  Mg/yr.  The  cost 
effectiveness  is  therefore  S46,000  per 
Mg  of  HCl  reduction  for  capital  cost, 
$6,700  per  Mg  for  annual  cost  The  EPA 
considers  this  biuden  to  be  excessive 
and  therefore  is  not  proposing  the 
higher  level  of  control  for  existing 
sources.  By  comparison,  the  cost 
effectiveness  of  die  proposed  rule  is 
$2,400  per  Mg  of  HCl  reduction  fm 
capital  cost  and  $850  per  Mg  of 
reduction  for  annual  cost  for  pickling 
lines  and  acid  regeneration  units 
combined. 

Batch  pickling  lines.  According  to 
data  from  the  lOl  responses,  only  14  of 
the  59  batch  pickling  lines  are 
controlled,  although  36  lines  are 
equipped  with  local  ventilation.  As  with 
continuous  picklers,  wet  scrubbers  are 
the  only  type  of  control  device 
identified.  MACT  for  batch  pickling 
lines  is  therefore  wet  scrubbing.  Nine 
lines  employ  vertical  packed  bed 
scrubbers,  two  employ  horizontal 
packed  bed  units,  and  two  employ  wet 
scrubbers  of  unknown  types. 

No  valid  test  data  are  available  for 
batch  operations.  The  MACT  floor  must 
therefore  be  determined  by  an 
assessment  of  scrubbers  of  these  types 
in  similar  applications,  e.  g.,  continuous 
pickling  lines.  Of  the  vertical  packed 
bed  systems  employed,  at  least  five 
scrubbers  have  packing  depths  equal  to 
or  greater  than  those  found  in 
continuous  pickling  line  scrubbers  (5  to 
10  feet)  and  would  be  expected  to 
perform  as  well  as  those  units.  The  use 
of  DEs  will  be  inferred  by  the  fact  that 
they  are  standard  equipment  in  similar 
types  of  applications.  The  existing 
source  MACT  floor  technology  therefore 
includes  packed  bed  scrubbers  of  the 
same  capability  as  the  packed  bed 
scrubbers  in  the  existing  source  MACT 
floor  technology  for  continuous  pickling 


lines.  The  expected  level  of  performance 
is  assiuned  to  be  the  same  as  that  for 
existing  continuous  lines.  The  EPA 
therefore  believes  that  selection  of  the 
same  existing  source  MACT  floor  for 
batch  pickling  lines  as  for  continuous 
lines  is  justified. 

Unlike  continuous  pickling,  data  are 
not  available  on  batch  pickling  to  allow 
differentiation  in  terms  of  scrubber 
performance.  No  distinction  could  be 
made  among  the  scrubbers  constituting 
the  existing  source  MACT  floor. 
Consequently,  the  new  soiuce  MACT 
floor  is  the  same  as  the  existing  source 
MACT  floor  for  this  subcategory  of 
sources. 

The  EPA  considered  one  higher  level 
of  control  than  the  MACT  floor,  namely 
the  level  of  control  for  new  continuous 
pickling  sources,  for  application  to  both 
existing  and  new  batch  pickling  sources. 
According  to  a  cost  analysis,  the 
additional  cost  of  controls  for  existing 
batch  pickling  lines  to  reduce  emission 
levels  of  existing  sources  bom  either  an 
outiet  concentration  of  10  to  3  ppmv 
HCl  or  increase  reduction  efficiencies 
from  97.5  to  99  percent  was  estimated 
to  be  $610,000  for  capital  costs  and 
$140,000  for  annual  costs.  The 
associated  emission  reduction  is 
estimated  to  be  61  Mg/yr.  The  cost 
effiBctiveness  is  therefore  $10,000  per 
Mg  of  HCl  reduction  for  capital  cost, 
$2,300  per  Mg  for  annual  cost.  This 
burden  is  considerably  lower  than  the 
additional  burden  required  for  existing 
continuous  lines  to  reduce  emissions  to 
new  soiuce  levels  instead  of  existing 
source  levels.  The  emissions  reduction 
that  would  be  achieved,  however,  is 
very  low*.  61  Mg/yr  is  less  than  one 
percent  of  the  total  of  8,360  Mg/yr  that 
woidd  be  achieved  by  implementation 
of  the  proposed  rule.  In  view  of  the 
minimal  gain  to  be  achieved,  the  EPA 
proposes  that  the  more  stringent  level  of 
control  not  be  required  for  existing 
batch  pickling  sources. 

The  EPA  proposes  that  the  new 
source  level  of  control  for  continuous 
pickling  lines  be  required  for  new 
soiuce  batch  pickling  lines  because  the 
control  technologies  are  virtually 
identical  for  both  subcategories  of 
sources. 

Acid  regenemtion  plants.  Ten  acid 
regeneration  fecilities,  eight  of  which 
are  collocated  at  pickling  fecilities, 
operate  13  regeneration  plants.  Based  on 
information  submitted  in  ICR  responses 
from  all  10  fecilities,  the  following 
control  devices  are  employed  to  reduce 
emissions.  Nine  plants  use  single-stage 
vertical  packed  biad  scrubbers  with 
water  as  the  collection  medium.  Each 
scrubber  is  equipped  with  a  DE  and 
packing  that  ranges  from  6  to  25  feet  in 


depth.  Two  plants  use  two-stage  vertical 
packed  towers,  %vith  water  as  the 
collection  medium  in  the  first  stage  and 
alkaline  solution  in  the  second  stage. 
One  plant  uses  two-stage  packed  tower 
absorption,  which  is  similar  to  single 
stage  absorption  followed  by  a  stage  of 
scrubbing;  the  second  absortier  is 
followed  by  a  ventiui  scrubber  that  uses 
alkaline  solution.  The  thirteenth  plant  is 
uncontrolled. 

Similarly  to  EPA's  technical 
judgement  on  the  efiiectiveness  of 
scrubbing  with  alkaline  media  versus 
unneutralized  water  for  HCl  control  on 
pickling  lines,  the  EPA  does  not  believe 
that  the  use  of  alkaline  media  in 
scrubbers  necessarily  enhances  control 
over  the  use  of  unneutralized  water  for 
HCl  control  on  acid  regeneration  plants, 
even  though  the  use  of  alkaline  media 
does  eidiance  CI2  control.  ConsequenUy, 
any  improvement  in  HCl  control  by  the 
control  systems  that  employ  dual  stages 
of  absorption  or  scrubbing  plus  use  of 
an  alkaline  medium  is  due  in  EPA's 
opinion  to  the  existence  of  multiple 
stages  rather  than  the  use  of  alkaline 
media. 

Because  the  source  category  includes 
fewer  than  30  acid  regeneration  plants, 
the  MACT  floor  for  existing  sources  is 
determined  by  the  average  emission 
limitation  achieved  by  the  best 
controlled  five  plants. 

HCl  collection  efficiency  data  were 
available  for  only  one  plant.  Collection 
efficiency  could  therefore  not  be  used  as 
a  basis  for  determining  MACT.  By 
comparison,  scrubber  ouUet 
concentration  data  were  available  for 
five  plants;  this  information  was  used  to 
determine  the  MACT  floors  for  new  and 
existing  sources. 

Measured  scrubber  outlet 
concentration  values  are  0.9, 1.0,  3.1. 
16.  and  137  ppmv  HCl.  The  137  ppmv 
value  is  far  out  of  line  with  the  other 
values  and  is  considered  to  be  the  result 
of  a  malfunction  in  the  acid 
regeneration  plant,  specifically 
inefficient  absorber  operation.  This 
value  is  therefore  not  included  in  any 
determinations. 

Referring  to  the  limitation  of  the  test 
method  employed  discussed  previously 
in  this  section,  concentration  values 
below  3  ppmv  cannot  be  measiued  with 
assurance.  Measured  values  of  less  than 
3  ppmv  are  assiuned  to  be  3  ppmv  for 
the  pxupose  of  determining  MACT  and 
the  niunerical  emission  limit.  The  outiet 
concentration  values  used  were 
therefore  3,  3,  3.1,  and  16  ppmv  HCl. 

New  source  MACT  for  HCl  control  is 
based  on  the  lowest  exhaust  gas 
concentration  achieved  in  practice  by 
the  best  similar  source  or  sources.  Three 
plants  ciirrentiy  achieve  measured  HCl 
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concentrations  of  3.1  ppmv  or  lower  and 
constitute  MACT.  These  plants  employ 
two-stage  scrubbing  with  vertical 
packed  bed  scrubbers  or  two-stage 
absorption  followed  by  a  ventiui 
scrubber.  Consequentiy,  the  floor  and 
MACT  for  new  sources  is  the  level  of 
control  demonstrated  by  two-stage 
scrubbing  or  two-stage  absorption. 

If  the  MACT  floor  for  existing  sources 
is  to  be  determined  by  the  median  of  the 
concentrations  achieved  by  the  best  5 
controlled  plants,  the  value  will  be  3 
ppmv  (3.1  ppmv  rounded  off).  If  the 
floor  is  to  be  determined  by  the  average 
of  the  concentrations  achieved  by  the 
best  5  controlled  plants,  a  fifth  value 
will  have  to  be  assumed.  The  assumed 
value  would  be  16  ppmv  because  it 
cannot  be  determined  that  any  of  the 
other  8  plants  employing  single-stage 
scrubbing  performs  at  either  a  higher  or 
lower  level  than  the  plant  for  which 
information  is  available.  The  average  of 
3,  3,  3.1, 16,  and  16  ppmv  is  8  ppmv. 

In  choosing  between  using  tne  average 
or  the  median  concentration  to 
determine  the  MACT  floor,  the  EPA 
considered  the  capabilities  of  the 
control  technology  currentiy  in  use  and 
also  the  relative  costs  and  benefits  of  the 
two  options.  As  described  above,  three 
plants  have  been  shown  to  achieve  the 
3  ppmv  HQ  median  value.  These 
include  two  plants  that  employ  two- 
stage  scrubbing  with  vertical  packed  bed 
scrubbers  and  a  third  plant  that  employs 
two-stage  absorption  and  single-stage 
scrubbing  with  a  ventiui  scrubber.  Nine 
of  the  twelve  plants  that  are  controlled, 
however,  employ  single-stage  scrubbing, 
which  has  not  been  demonstrated  to  be 
capable  of  achieving  the  3  ppmv  level 
of  control.  Also,  according  to  a  cost 
analysis  that  is  presented  later  in  this 
section,  the  incremental  annual  cost  of 
increasing  control  from  8  ppmv  to  3 
ppmv  is  $7,600  per  Mg  of  HO 
reduction,  which  EPA  considers  to  be 
excessive.  Based  on  these 
considerations,  the  EPA  is  proposing  to 
use  the  average  level  of  control,  8  ppmv 
HCl  outlet  concentration,  to  determine 
the  existing  source  MACT  floor. 
Although  no  single-stage  scrubber 
employed  in  an  acid  regeneration  plant 
has  been  demonstrated  to  meet  this 
level  of  control,  it  would  be  more 
achievable  than  3  ppmv.  Also,  the 
existing  source  level  of  control  proposed 
for  pickling  lines  is  a  similar  value,  10 
ppmv,  and  the  scrubbers  used  to  control 
pickling  lines  are  mainly  single-stage 
units. 

MACT  for  chlorine  emission  control 
was  determined  bom  the  best  five 
controlled  plants  for  CI2.  Collection 
efficiency  data  were  too  limited  to  be 
used.  Data  were  available  bom  three 


plants;  two  were  the  plants  that  use  two- 
stage  scrubbing  with  alkaline  media  in 
the  second  stages,  and  the  third  was  a 
plant  that  uses  single-stage  water 
scrubbing.  Chlorine  reduction  was 
virtually  nil  from  the  latter  plant 
because  water  does  not  absorb  CI2 
effectively.  The  secondary  scrubbers 
using  alkaline  solution  rcKluce  CI2 
emissions  bom  5.1  to  2.1  ppmv  and 
fit>m  7.8  to  0.27  ppmv.  Respective  CI2 
collection  efficiencies  are  53  and  94 
percent,  a  wide  variation  for  two 
identical  units  operated  with  the  same 
goal.  The  EPA  consequentiy  believes 
that  neither  MACT  nor  a  numerical 
emission  limit  for  CI2  can  be  determined 
from  collection  efficiency  data. 

Outiet  Q2  concentration  data  were 
available  from  four  plants.  Measured 
values  are  0.3,  2.1,  3.3,  and  60  ppmv.  As 
discussed  previously  in  this  section, 
EPA  Method  26A  in  appendix  A  to  40 
CFR  part  60  is  considered  acceptable  for 
HCl  concentrations  as  low  as  3  ppmv. 
Although  no  lower  limit  is  given  for  CI2, 
the  EPA  believes  that  the  limit  would  be 
similar  to  that  for  HCl  considering  the 
details  of  the  test  method. 
Consequentiy.  the  actual  CI2  outiet 
concentrations  are  taken  to  be  3,  3,  3.3, 
and  60  ppmv. 

The  60  ppmv  value  appears  to  be  high 
enough  compared  with  the  other  values 
to  be  considered  a  result  of  inefficient 
operation  and  therefore  was  not 
included  in  the  data  used  to  determine 
MACT  or  the  numerical  limit. 

The  existing  source  MACT  floor  for 
CI2  control  was  determined  from  the 
median  level  of  achievement  of  the  best 
five  performing  sources,  i.  e.,  the  third 
best  controlled  source.  Because  the  best 
performing  three  plants  have  virtually 
identical  performance,  all  three 
technologies  constitute  MACT.  Two  of 
these  plants  are  those  that  employ  two- 
stage  scrubbing  with  caustic  media  in 
the  second  stages.  The  third  plant  uses 
only  single-stage  scrubbing  with  water. 
The  latter  fecility,  however,  controls  CI2 
emissions  through  control  of  process 
operating  conditions.  The  existing 
source  MACT  floor  for  CI2  control 
therefore  is  scrubbing  with  an  Allcaljnp 
medium  or  control  of  plant  operating 
conditions. 

Wet  scrubbing  systems  that  do  not  use 
alkaline  solution  as  the  collection 
medium  do  not  effectively  control  CI2 
emissions.  Scrubbing  with  alkaline 
solution,  however,  has  a  significant 
disadvantage  in  that  the  scrubber 
blowdown  caimot  be  recycled  to  either 
an  acid  plant  or  a  pickling  process  but 
must  be  disposed  of;  thus,  alkaline 
scrubbing  creates  an  additional  waste 
product 


By  comparison,  control  of  process 
conditions  does  not  create  a  waste 
product  nor  require  a  control  device. 
Formation  of  CI2  in  acid  regeneration 
can  be  reduced  by  increasing  the 
operating  temperature  and  decreasing 
the  amount  of  the  excess  oxygen  in  the 
roaster.^  These  processes  are  normally 
operated  with  sufficient  excess  air  to 
insure  that  conversion  of  ferrous  iron  to 
ferric  iron  is  complete.  At  least  one 
facility,  however,  operates  under 
conditions  that  are  chosen  to  reduce  CI2 
formation.  The  EPA  therefore  believes 
that  regeneration  plants  can  be  operated 
to  minimize  CI2  formation  while 
maintaining  product  quality.  The 
fecility  that  operates  with  a  specific  goal 
of  reducing  CI2  formation  has  measured 
a  CI2  concentration  of  3.3  ppmv  in  the 
process  o^as.  As  discussed  above,  the 
fecility  operating  two  regeneration 
plants  has  measured  CI2  concentrations 
in  the  process  of^gases  prior  to  alkaline 
scrubbing  of  5.1  and  7.8  ppmv,  which 
are  of  the  same  order  as  3.3  ppmv.  The 
EPA  believes  that  controlling  process 
operating  conditions  f^n  result  in 
reducing  CI2  fcKination  to  a 
demonstrated  concentration  level  and 
therefore  proposes  that  control  of 
process  operating  conditions  be 
included  in  the  MACT  floor  for 
reducing  CI2  emissions  frttm  acid 
regeneration  plants.  Because  of  the 
limited  data  available  to  support  this 
conclusion,  the  EPA  solicits  conunent 
on  this  selection  of  MACT. 

New  source  MACT  for  CI2  control  is 
determined  by  the  single  best 
performing  plant.  The  outiet 
concentration  values  of  3,  3,  and  3.3 
ppmv  are  virtually  identical,  and 
therefore  the  best  performing  plant 
could  be  any  one  of  the  best  three.  The 
new  source  MACT  floor  for  02  control 
is  therefore  the  technology  used  by  all 
three  plants,  i.e.,  the  same  as  the 
existing  source  MACT  floor. 

As  in  the  case  of  the  standard  for 
pickling  lines,  the  EPA  considered 
levels  of  control  more  stringent  than  the 
MACT  floor.  For  HCl  control,  no  higher 
level  of  control  exists  for  new  sources 
than  the  level  proposed.  For  existing 
sources,  the  new  source  level  of  control 
is  more  stringent  and  therefore  was 
considered.  The  additional  cost  of 
controls  to  reduce  outiet  concentrations 
from  8  to  3  ppmv  HCl  is  estimated  to  be 
$2.9  million  for  capital  costs  and  $1.0 
for  annual  costs.  The  associated 


^C3ilariiM  Control  of  Pickiisg  Add  RegenaratioD 
PlanU.  E.  Th.  Herpert.  B.  Schweiosbetg.  N.  Qnr. 
and  ).  Boxcar.  International  Chemical  rin,iii— lin 
Symposium  Series  No.  57.  pp.  BB1-BB14.  Available 
from  University  of  California.  Los  Angeles.  PSTL/ 
Interlibrary  Loans.  8251  Bodtar  Hall,  Los  ftngnlw. 
CA  90024-1598. 
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emission  reduction  is  estimated  to  be 
133  tpy.  The  cost  effectiveness  is 
therefore  $22,000  per  Mg  of  HCl 
reduction  for  capital  cost,  S7,600  per  Mg 
for  annual  cost.  The  EPA  considers  this 
burden  to  be  excessive  and  therefore  is 
not  proposing  the  higher  level  of  control 
for  existing  sources. 

For  CI2  control,  no  higher  level  of 
control  is  known  than  that  proposed, 
and  therefore  no  higher  level  could  be 
considered. 

Acid  storage  tanks.  Storage  tanks 
typically  provide  complete  enclosure  of 
the  acid.  Based  on  data  from  ICR 
responses,  40  pickling  facilities  and  four 
regeneration  plants  employ  emission 
control  systems  on  tanks  used  for 
storage  of  virgin  and  regenerated  acid.  A 
total  of  24  of  the  40  pickling  facilities 
and  all  four  regeneration  plants  vent 
tank  fumes  to  the  scrubbers  that  service 
the  associated  pickling  process  or  acid 
plant.  The  control  systems  at  the 
remaining  16  facilities  were  not 
determined  to  be  more  or  less  effective 
than  the  pickling  process  and  acid  plant 
control  systems  at  the  24  facilities.  The 
MACT  floor  for  existing  acid  storage 
tanks  therefore  includes  covering  and 
sealing  all  openings  on  the  tank,  except 
diiring  loading  and  unloading  of  acid, 
and  routing  emissions  from  the 
atmospheric  vent  to  a  control  device. 
The  EPA  is  not  requiring  that  fumes  be 
vented  to  the  same  control  device  used 
to  service  the  associated  pickling  line  or 
acid  plant  because  the  tank  may  be  in 
a  remote  location;  in  this  case,  a 
separate  device  may  be  used. 

At  least  15  facilities  control  acid 
fiunes  during  acid  transfer  to  and  from 
the  tanks  by  either  conducting  the 
transfer  through  sealed  lines  and 
coimections  or  providing  local 
ventilation  through  a  control  device  at 
the  point  of  transfer.  The  existing  soiuce 
MACT  floor  therefore  also  includes  acid 
transfBr  fume  control  through  either  a 
sealed  connection  or  use  of  local 
ventilation  at  the  transfer  point  through 
a  control  device. 

The  e%ctiveness  in  HCl  control  of 
these  systems  could  not  be 
differentiated,  and  thus  no  one  system 
that  was  more  effective  than  the  others 
could  be  identified.  The  new  source 
MACT  floor  is  therefore  the  same  as  the 
existing  source  floor. 

D.  Selection  of  Format 

Section  112  of  the  Act  requires  the 
Administrator  to  prescribe  emission 
standards  for  HAP  control  unless,  in  the 
Administrator's  judgement,  it  is  not 
feasible  to  prescribe  or  enforce  emission 
standards.  Section  112(h)  defines  two 
conditions  under  which  it  is  not  feasible 
to  prescribe  or  enforce  emission 


standards:  (1)  If  the  HAP  cannot  be 
emitted  through  a  conveyance  device 
designed  and  constructed  to  emit  or 
capture  the  HAP;  and  (2)  if  the 
application  of  measiu^ment 
methodology  to  a  particular  class  of 
soiuces  is  not  practicable  because  of 
technological  or  economic  limitations.  If 
it  is  not  feasible  to  prescribe  or  enforce 
emission  standards,  then  the 
Administrator  may  instead  promulgate 
equipment,  work  practice,  design,  or 
operational  standards,  or  a  combination 
thereof. 

Format  options  for  numerical 
emission  standards  or  limits  include 
mass  concentration  (mass  per  luiit 
volume),  volume  concentration  (volume 
per  unit  volume),  mass  emission  rate 
(mass  per  unit  time),  process  emission 
rate  (mass  per  unit  of  production  or 
other  process  parameter),  and  degree  or 
percentage  of  reduction. 

1.  Pickling  Lines  and  Acid  Regeneration 
Plants 

A  mass  emission  rate  for  HCl  is  not 
proposed  for  pickling  lines  because  of 
the  large  variation  in  the  size  of  the 
operations.  The  EPA  did  not  propose  a 
process  emission  rate  because  no 
correlation  between  HCl  emissions  and 
the  amount  of  steel  processed  or  the 
amoimt  of  acid  used  has  been 
established.  For  acid  regeneration 
plants,  mass  and  process  emission  rates 
are  not  proposed  for  HCl  or  CI2  because 
too  litUe  information  is  available  to 
establish  any  applicable  relationship. 

Wet  scrubbers  constitute  MACT  for 
HCl  for  pickling  lines  and  acid 
regeneration  plants.  Control  systems  of 
this  type  are  normally  designed  for  a 
target  emission  reduction  efficiency  for 
these  applications.  For  these  reasons, 
EPA  proposes  that  a  minimum  HCl 
reduction  efficiency  be  established  for 
subcategories  where  sufficient  data  are 
available  to  establish  a  numerical  limit. 

Concentration  of  a  soluble  pollutant 
in  the  scrubber  outlet  gas  caimot  be 
reduced  below  the  value  that 
corresponds  to  the  equilibrium  vapor 
pressure  of  the  poUutant  in  contact  with 
the  inlet  scrubbing  mediiim. 
Furthermore,  depending  on  temperatiu^ 
and  humidity,  some  HCl  may  be  present 
as  an  aerosol  or  in  water  droplets  as 
well  as  a  gas.  The  effect  on  control 
efficiency  of  the  presence  of  aerosol  or 
droplets  is  not  known.  High  reduction 
efficiencies  for  process  gases  that 
contain  low  concentrations  of  HCl  or 
HCl  in  aerosol  or  droplet  form  may 
therefore  not  be  achievable.  The  EPA 
therefore  proposes  that  a  maximum 
exhaust  gas  concentration  be  established 
as  an  alternative  to  reduction  efficiency 


in  recognition  of  these  limitations  of 
MACT. 

As  discussed  previously  in  section 
Vn.C  of  this  document,  "Selection  of 
Basis  and  Level  for  the  Proposed 
Standards  for  Existing  and  New 
Sources",  technical  information  on  acid 
regeneration  processes  plus  measured 
CI2  exhaust  gas  concentration  values  for 
three  plants  suggest  that  these  processes 
can  be  operated  under  conditions  that 
achieve  a  target  outlet  gas  concentration 
ofQa. 

Based  on  the  above  considerations, 
the  EPA  is  proposing:  (1)  The  options  of 
meeting  either  an  HCl  reduction 
efficiency  limit  for  APCD  performance 
or  an  HCl  exhaust  gas  concentration 
limit  for  pickling  lines;  and  (2)  meeting 
an  HCl  exhaust  gas  concentration  limit 
for  add  regeneration  plants.  The  EPA  is 
also  proposing  a  CI2  exhaust  gas 
concentration  limit  for  acid  regeneration 
plants. 

2.  Acid  Storage  Tanks 

An  equipment  standard  is  proposed 
for  acid  storage  tanks  because  emission 
measurements  may  be  neither 
practicable  nor  cost-effective.  Also,  if 
the  air  pollution  control  system  that 
services  the  associated  pickling  process 
or  acid  regeneration  unit  is  used  to 
control  tank  emissions,  the  need  for 
making  a  separate  measiuement  is 
precluded. 

E.  Selection  of  Emission  Limits 

1.  Continuous  Pickling  Lines 

Several  types  of  information  were 
available  to  determine  the  proposed 
emission  limits  for  HQ: 

(1)  Emission  tests  conducted  by  a 
method  valid  for  this  source;  (2) 
emissions  data  derived  by  other  means; 
(3)  emissions  data  reported  by  the 
facility  with  no  basis  given;  and  (4) 
information  from  vendors  and  designers 
that  would  indicate  an  expected  level  of 
performance.  For  purposes  of  this 
discussion,  the  term  "valid"  means  data 
from  tests  conducted  by  EPA  Method 
26A,  "Determination  of  Hydrogen 
Halide  and  Halogen  Emissions  from 
Stationary  Soxirces — Isokinetic  Method" 
in  appendix  A  to  40  CFR  part  60,  or  an 
applicable  equivalent  method.  The  EPA 
decided  to  use  only  data  from  tests 
conducted  by  valid  methods. 

In  selecting  the  emission  limits  for 
pickling  line  sources,  the  EPA  decided 
to  select  limits  that  could  demonstrably 
be  met  by  a  compliance  test,  i.  e.,  a  test 
conducted  using  EPA  Method  26A  (40 
CFR  part  60,  appendix  A)  with  a 
minimum  of  three  sampling  runs. 
Referring  to  the  discussion  in  section 
VII.C  above,  the  two  scrubbers 
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constituting  new  source  MACT  are  a 
six-tray  scrubber  and  a  packed  bed 
scrubber.  The  six-tray  scrubber  was 
tested  with  three  sampling  runs.  The 
average  measured  HCl  ouUet 
concentration  was  2.0  ppmv,  and  the 
average  measured  HCl  collection 
efficiency  was  99.96  percent.  The 
average  scrubber  inlet  HCl  loading  for 
the  three  runs  was  5,150  ppmv,  which 
is  the  highest  of  all  scrubbers  tested. 
The  packed  bed  scrubber  was  tested 
with  11  sampling  nms.  The  average 
measured  HCl  oudet  concentration  was 
1.6  ppmv,  and  the  average  measured 
HCl  collection  efficiency  was  99.5 
percent.  The  average  scrubber  inlet  HQ 
loading  was  260  ppmv,  which  is  near 
the  low  end  of  the  range  for  all 
scrubbers  tested  (the  lowest  being  98 
ppmv).  For  the  three  worst  consecutive 
runs  of  the  eleven,  the  average  measured 
HCl  ouUet  concentration  was  2.6  ppmv, 
and  the  average  measured  HCl 
collection  efficiency  was  98.9  percent 
Except  for  one  run,  all  collection 
efficiencies  were  above  99  percent,  and 
all  measured  outlet  concentrations  were 
below  2.0  ppmv. 

In  view  of  this  information,  the  EPA 
believes  that  the  proposed  numerical 
limit  options  of  99  percent  HCl 
collection  efficiency  and  3  ppmv  HCl 
ouUet  concentration  are  reasonable  and 
can  be  met  in  compliance  tests. 
Although  the  measured  collection 
efficiency  achieved  by  the  best  scrubber 
is  considerably  better  than  99  percent 
(Le.,  99.96  percent),  the  EPA  believes 
that  this  level  of  efficiency  is  achieved 
primarily  because  of  the  exceptionally 
high  inlet  scrubber  loading.  This  level  of 
efficiency  may  not  be  demonstrable  for 
scrubbers  with  lower  inlet  loading,  even 
at  the  middle  of  the  expected  range, 
because  the  required  ouUet 
concentration  would  be  too  low  to 
measure  vrith  accuracy. 

Four  lines  currendy  achieve  a  3  ppmv 
or  lower  exhaust  gas  concentration  limit 
and/or  a  99  percent  or  greater  reduction 
efficiency  based  on  actual  test  results. 
Twenty-one  additional  lines  woidd 
meet  the  standard  based  on  reported 
outiet  concentrations  or  reduction 
efficiencies. 

Existing  source  MACT  consists  of  the 
level  of  control  that  is  achieved  by  the 
remainder  of  the  scrubbers  for  which 
test  data  are  available.  Data  from  three 
or  more  runs  are  available  for  four  of  the 
scrubbers  constituting  existing  source 
MACT.  The  averages  of  the  runs  were  as 
follows: 


Ha  coHection  efficiency 
(percent) 

HCIouttet 

oonoantra- 

tion 

(ppmv) 

98.1  

97.5     

62 
42 

97.0      „. 

94.7 „_. 

12.7 
8.0 

In  section  VILD  of  this  document, 
"Selection  of  Format",  EPA  presented 
its  rationale  for  proposing  options  of 
collection  efficiency  or  ouUet 
concentration.  Because  each  owner  or 
operator  of  a  pickling  facility  has  two 
options  for  meeting  the  proposed 
standard,  the  EPA  decided  to  derive 
each  numerical  limits  from  the  best 
performing  scrubbers  for  that  option. 
For  collection  efficiency,  three 
scrubbers  are  clearly  the  best.  The 
average  performance  for  these  three  is 
97.5  percent  efficiency.  For  oudet 
concentration,  two  scrubbers  are 
superior.  The  average  performance  for 
these  two  is  10  ppmv  concentration. 
The  numerical  standards  proposed  for 
existing  sources  are  therefore  97.5 
percent  minimum  HCl  reduction 
efficiency  and  10  ppmv  nunrimiini 
outiet  HCl  concentration. 

Seven  continuous  pickling  lines  meet 
the  maximum  10  ppmv  exhaust  gas 
concentration  standard  and/or  the 
minimum  97.5  percent  reduction 
efficiency  standard  t)ased  on  actual  test 
results.  Fifty  additional  lines  would 
meet  the  standard  based  on  reported 
oudet  concentrations  of  10  ppmv  or 
lower  or  reduction  efficiencies  of  97.5 
percent  or  higher. 

2.  Batch  Pickling  Lines 

Referring  to  the  discussion  above  in 
section  VII.C  of  this  dociunent,  given 
that  MACT  for  existing  batch  lines  is  the 
same  as  MACT  for  existing  continuous 
lines,  the  EPA  believes  that  selection  of 
the  same  emission  limits  for  existing 
batch  pickling  lines  as  for  existing 
continuous  lines  is  justified.  The 
numerical  standards  proposed  for 
existing  sources  are  97.5  percent 
minimum  HCl  reduction  efficiency  and 
10  ppmv  maximum  outiet  HCl 
concentration.  New  source  MACT  for 
batch  pickling  lines  is  the  same  as 
existing  source  MACT  for  batch  lines. 
However,  as  discussed  in  section  Vn.C 
of  this  dociunent,  the  EPA  is  proposing 
the  same  level  of  control  for  new  batch 
lines  as  for  new  continuous  lines 
because  the  control  technologies  for  the 
two  subcategories  of  soiuces  are 
indistinguishable  from  each  other.  The 
numerical  standards  proposed  for  new 
sources  are  therefore  99  percent 
minimum  HQ  reduction  efficiency  and 
3  ppmv  maximum  oudet  concentration. 


3.  Acid  Regeneration  Plants 

Referring  again  to  the  discussion  in 
section  VII.C  of  this  dociunent,  the 
proposed  HCl  oudet  concentrations 
derived  in  determining  the  existing 
source  and  new  source  MACT  floors 
were  8  ppmv  and  3  ppmv,  respectively. 

Two  plants  currently  meet  the  HCl 
exhaust  gas  concentration  limit  of  3 
ppmv  based  on  test  results.  A  third 
plant  achieves  an  outiet  concentration 
of  3.1  ppmv  HCL  No  additional  plants 
meet  the  8  ppmv  limit  based  on  actual 
test  results  available;  one  additional 
plant  meets  the  8  ppmv  limit  based  on 
reported  outiet  concentration. 

As  discussed  in  section  VILC  of  this 
document,  the  levels  of  control  achieved 
by  the  new  and  existing  MACT  floors 
for  CI2  control  are  virtually  the  same. 
The  proposed  maximum  outiet 
concentrations  for  new  and  existing 
sources  are  therefore  the  same. 

Because  only  one  of  the  three  plants 
for  which  CI2  emission  data  are 
available  vras  tested  vfith  three  sampling 
runs,  the  EPA  considered  results  of 
individual  runs  in  establishing  the  CI2 
numerical  limit  Measured  values  for  CI2 
oudet  concentrations  from  one  plant 
were  1.1, 1.9,  and  3.4  ppmv;  values 
measured  for  the  second  plant  were  0.16 
and  0.38  ppmv;  and  values  measured  for 
the  third  plant  were  3.0  and  3.6  ppmv. 
Because  of  the  limited  number  of  data 
points,  the  EPA  decided  to  propose  an 
emission  limit  of  4  ppmv  CI2  to 
accommodate  the  uncertainty  of 
meeting  a  lower  limit  in  a  compliance 
test 

Three  plants  are  known  to  meet  the  4 
ppmv  CI2  maximum  outiet  gas 
concentration  limit  based  on  test  results. 
The  EPA  notes  that  one  plant  that 
achieves  this  limit  employs  single  stage 
scrubbing  without  the  use  of  alkaline 
solution;  the  limit  is  achieved  through 
process  control.  No  additional  plants 
meet  this  limit  based  on  reported 
information. 

The  EPA  is  not  aware  that  all  existing 
acid  regeneration  plants  are  designed  to 
operate  at  conditions  under  which  diis 
limitation  can  be  achieved  and  therefore 
proposes  that  a  plant  can  be  operated  at 
a  higher  concentration  provided  that  it 
can  demonstrate  that  a  concentration  oi 
4  ppmv  cannot  be  achieved  v«rithin  the 
design  operating  conditions  of  the  unit. 
Each  facility  will  be  allowed  to  conduct 
a  demonstration  test  at  maximum  design 
op>erating  temperature  and  mininrnm 
excess  air  consistent  with  iron  oxide 
production  of  acceptable  quality  while 
measuring  CI2  concentration  in  the 
exhaust  gas.  The  measured 
concentration  will  become  the  standard 
for  that  regeneration  plant 
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As  in  the  case  of  existing  sources,  a 
new  source  would  have  the  opportunity 
to  conduct  a  demonstration  test  at 
maximum  design  temperature  and 
minimum  excess  air  to  establish  a 
higher  concentration  limitation. 
However,  a  new  source  would  also  have 
to  provide  a  reason  why  the  process 
could  not  be  designed  to  operate  under 
conditions  that  would  allow  it  to  meet 
the  4  ppmv  CI2  limitation. 

F.  Selection  of  Monitoring  Requirements 

The  EPA  evaluated  the  hierarchy  of 
monitoring  options  available  for  the  HCl 
pickling  process  and  proposed  control 
equipment.  This  hierarchy  includes 
measurement  of  HCl  and  CI2  by  a 
CEMS,  installation  of  measurement 
devices  for  continuous  monitoring  of 
process  and  control  device  operating 
parameters,  and  periodic  performance 
tests.  Each  option  was  evaluated  relative 
to  its  technical  feasibility,  cost,  ease  of 
implementation,  and  relevance  to  the 
process  or  control  device. 

CEMSs  provide  a  direct  measurement 
of  emissions.  Monitors  for  HCl  and  CI2 
emissions  are  commercially  available. 
Although  these  systems  have  not  yet 
been  demonstrated  for  pickling  and  acid 
regeneration  operations,  the  EPA 
believes  that  HQ  monitors  can  be  used 
for  these  applications;  the  technical 
feasibility  of  monitoring  CI2,  however, 
is  in  question.  The  nationwide  capital 
cost  of  this  option  (CEMSs  for  all 
scrubbers)  is  estimated  at  $18  million, 
with  aimual  costs  of  $9.2  million  for 
operation  and  maintenance,  quality 
assiirance  and  quality  control 
performance  evaluation,  and  reporting/ 
recordkeeping  requirements.  Because  of 
the  high  cost  of  using  CEMSs  compared 
with  the  cost  of  monitoring  control 
device  and  process  parameters,  the  EPA 
is  not  considering  requiring  the  use  of 
CEMSs  to  demonstrate  compliance. 

Another  option  is  monitoring  process 
and/or  control  device  operating 
parameters  plus  conducting  annual 
emission  tests.  Process  parameters  were 
not  selected  as  indicators  for  HCl 
emissions  because  a  good  correlation 
does  not  exist  between  production  and 
emission  rates.  Control  device  operating 
parameters  were  selected  instead 
because  measurements  outside  a  range 
of  values  established  during  an  initi^ 
performance  test  would  indicate  the 
control  device  was  not  operating 
properly.  The  estimated  nationwide 
capital  costs  of  this  option  are  $450 
thousand;  annual  costs  are  $1.5  million. 

Annual  emission  tests  by  Method  26A 
in  appendix  A  to  40  CFR  part  60  would 
not  require  a  capital  investment.  The 
estimated  cost  assumes  the  use  of  a  test 


contractor  and  includes  time  for 
participation  by  plant  personnel. 

The  kPA  believes  that  reasonable 
assurance  of  compliance  is  achieved 
through  monitoring  control  device 
operating  parameters  and  annual 
emission  tests. 

1.  Pickling  Lines 

The  proposed  NESHAP  offers  the 
owner  or  operator  a  choice  of  two 
monitoring  options  for  HCl.  The  own«' 
or  operator  would  either  install,  operate, 
and  calibrate  devices  for  the  continuous 
measiuement  and  recording  of  scrubber 
pressure  drop  and  scrubbing  medium 
acidity  and  conduct  nnniml  performance 
tests  by  Method  26A  in  appendix  A  to 
40  CFR  part  60  or  install  and  operate  a 
CEMS  and  comply  with  all  the 
requirements  in  the  general  provisions 
in  subpart  A  of  40  CFR  part  63  that 
apply  to  a  CMS. 

A  niunber  of  fecilities  may  be  able  to 
meet  the  proposed  HCl  emission  limits 
if  the  existing  control  systems  were 
maintained  in  improved  working  order. 
To  ensure  continued  proper  operation  of 
the  wet  scrubber  control  devices,  the 
proposed  NESHAP  includes  a 
requirement  for  the  development  and 
implementation  of  a  written 
maintenance  program.  The  elements 
required  to  be  included  in  the 
maintenance  plan  are: 

•  Perform  me  manufactxuer's 
recommended  maintenance  at  the 
reconunended  intervals  on  fresh  solvent 
pumps,  recirculating  pumps,  discharge 
pumps,  and  other  liquid  pumps,  and 
exhaust  system  and  scrubber  fans  and 
those  motors  associated  with  pumps 
and  fens; 

•  Clean  the  scrubber  internals  and 
mist  eliminators  at  intervals  sufficient  to 
prevent  buildup  of  solids  or  other 
fouling  that  degrades  performance 
below  emission  limits  or  standards; 

•  Conduct  a  periodic  insp>ection  of 
each  scrubber  and  (1)  clean  or  replace 
any  plugged  spray  nozzles  or  other 
liquid  delivery  devices,  (2)  repair  or 
replace  missing,  damaged,  or  misaligned 
baiflles.  trays,  and  other  internal 
components,  (3)  repair  or  replace 
droplet  eliminator  elements  as  needed, 
(4)  repair  or  replace  heat  exchanger 
elements  used  for  temperature  control  of 
fluids  entering  or  leaving  the  scrubber, 
and  (5)  check  damper  settings  for 
consistency  with  the  air  flow  level  used 
to  maintain  compliance  and  adjust  as 
required; 

•  Initiate  appropriate  repair, 
replacement,  or  other  corrective  action 
within  one  working  day  of  detection; 
and 

•  Maintain  a  daily  record  (i.  e.. 
checklist),  signed  by  a  responsible  plant 


official,  showing  the  date  of  each 
inspection  for  each  requirement,  the 
prtA>lem.  a  description  of  the  repair, 
replacement,  or  other  action  taken,  and 
the  date  of  repair  or  replacement. 
In  addition  to  correcting  defects 
detected  during  inspections,  the  owner 
or  operator  would  he  required  to  ensure 
that  the  equipment  is  being  operated  at 
an  appropriate  level  of  reliability,  i.e. 
without  the  need  for  continual  or 
unusually  frequent  repairs  or  alterations 
that  require  down  time.  Excursions  of 
control  device  operating  parameters  that 
occur  with  unacceptable  frequency 
would  indicate  that  some  aspect  of  the 
maintenance  program  or  procedures  is 
flawed.  Occurrences  more  frequent  than 
an  average  of  once  pet  month  over  any 
reporting  period  would  be  unacceptable, 
and  the  owner  or  operator  would  be 
required  to  install  a  CEMS  and  comply 
with  all  requirements  that  apply  to  a 
CMS,  in  order  to  provide  assurance  of 
compliance.  A  frequency  of  once  per 
month  would  correspond  to  operation 
out  of  compliance  approximately  five 
percent  of  the  operating  time,  assuming 
one  day  of  such  operation  for  each 
occurrence  and  also  assiuning  that  the 
process  will  experimice  some  down 
time  each  month  for  routine 
maintenance. 

2.  Add  Regeneration  Plants 

Monitoring  requirements  for  HCl  for 
acid  regeneration  plants  are  the  same  as 
those  for  pickling  lines. 

For  CI2  monitoring,  process 
parameters  were  selected  to  determine 
compliance  with  the  CI2  emission  limit 
for  acid  regeneration  plants  because 
process  control  is  the  means  by  which 
CI2  emissions  are  reduced.  The  cost  of 
would  be  insignificant  because  these 
parameters  are  currently  monitored 
routinely  as  part  of  normal  operation. 

For  CI2  control,  the  owner  or  operator 
would  install  (if  necessary),  operate,  and 
calibrate  devices  for  the  continuous 
measurement  and  recording  of  roaster 
temperatiue,  rate  of  addition  of  iron  in 
the  spent  liquor  process  feed, 
combustion  gas  feed  rate,  and  air  or 
oxygen  feed  rate. 

To  ensure  proper  operation  of  the  acid 
regeneration  plant,  development  and 
implementation  of  a  written 
maintenance  program  is  required. 
Elements  required  to  be  included  in  the 
plan  are: 

•  Perform  the  manufacturer's 
recommended  maintenance  at  the 
reconunended  intervals  on  all  required 
systems  and  components; 

•  Initiate  appropriate  repair, 
replacement,  or  other  corrective  action 
within  one  working  day  of  detection; 
and 
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•  Maintain  a  daily  record  (i.e., 
checklist),  signed  by  a  responsible  plant 
official,  showing  the  date  of  each 
inspection  for  each  requirement,  the 
problem,  a  description  of  the  repair, 
replacement,  or  other  action  taken,  and 
the  date  of  repair  or  replacement 

In  addition  to  continuously 
monitoring  process  operating 
parameters,  the  owner  or  operator 
would  conduct  annual  performance 
tests  by  Method  26A  in  appendix  A  to 
40  CFR  part  60. 

G.  Selection  of  Test  Methods 

The  proposed  NfESHAP  would  require 
an  initial  performance  test  to  determine 
compliance.  The  initial  test  would 
consist  of  emission  testing  of  the 
exhaust  gases  from  the  scrubbers  used  to 
control  HCl  emissions  from  pickling 
lines  and  acid  regeneration  plants. 

Test  Method  26A  in  appendix  A  to  40 
CFR  part  60  has  been  developed  and 
validated  for  the  measurement  of  HCl 
and  CI2  emissions.  The  following 
methods,  also  from  40  CFR  part  60, 
appendix  A,  would  be  used  for 
sampling  and  analysis.  EPA  Method  1 
would  be  used  to  determine  the  number 
and  location  of  sampling  points.  Method 
2  would  be  used  to  determine  gas 
velocity  and  volumetric  flow  rate. 
Method  3  would  be  used  for  gas 
analysis,  and  Method  4  would  be  used 
to  determine  the  voliunetric  moisture 
content  of  the  gas.  The  EPA  selected 
these  methods  for  use  in  the  proposed 
rule  because  these  methods  and 
equivalent  procedures  are  those  used  by 
EPA  and  other  parties  to  collect  the  data 
upon  which  the  proposed  emission 
limits  are  based.  Consistent  with  the 
methods  and  standard  practice,  the 
initial  compliance  test  would  consist  of 
three  runs  by  Method  26A  conducted 
under  conditions  representetive  of 
normal  operation.  Compliance  would  be 
determined  based  on  the  average  of  the 
three  runs.  Simultaneous  measurements 
and  sampling  must  be  done  at  the  APCD 
inlet  and  outlet  if  compliance  with  the 
collection  efficiency  limitation  is  being 
demonstrated. 

H.  Selection  of  Notification, 
Recordkeeping,  and  Reporting 
Requirements 

The  proposed  rule  requires  the  owner* 
or  operator  to  comply  with  the 
notification,  recordkeeping,  and 
reptorting  requirements  in  the  general 
provisions  in  subpart  A  of  40  CFR  part 
63. 

Recordkeeping  requirements  for  all 
MACT  standards  are  esteblished  in 
§  63.10(b)  of  the  general  provisions  in 
subpart  A  of  40  CFR  part  63.  In  addition 
to  these  requirements,  for  wet  scrubber 


operations  the  proposed  NESHAP 
would  require  the  owner  or  operator  to 
maintain  a  copy  of  the  scrubber 
maintenance  program  with  records  of 
inspections  and  repairs,  records  of  pH 
or  acidity  levels  taken  manually  (if  . 
applicable),  and  records  of  certification 
for  acciuacy  of  monitoring  devices  (if 
applicable).  For  acid  regeneration 
operations,  the  owner  or  operator  would 
maintain  records  of  certification  for 
acciuacy  of  monitoring  devices.  All 
requirements  tiiat  apply  to  a  CMS  would 
apply  if  a  CEMS  is  used. 

/.  Solicitation  of  Comments 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
decisions,  and  strongly  encourages 
comments  on  all  aspects  of  this  proposal 
from  all  interested  parties.  Full 
supporting  data  and  detailed  analyses 
should  be  submitted  with  conunents  to 
allow  the  EPA  to  make  maximum  use  of 
the  comments.  All  comments  should  be 
directed  to  the  Air  and  Radiation  Docket 
and  Information  Center,  Docket  No.  A- 
95-43  (see  AOORCSSES).  Comments  on 
this  notice  must  be  submitted  on  or 
before  the  date  specified  in  DATES. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments, 
and  clearly  label  it  "Confidential 
Business  Information"  (CBI). 
Submissions  containing  such 
proprietary  information  should  be  sent 
directly  to  the  following  address,  and 
not  to  the  public  docket,  to  ensiue  that 
proprietary  information  is  not 
inadvertently  placed  in  the  docket: 
Attention:  Jim  Maysilles,  c/o  Ms.  Melva 
Toomer.  U.S.  EPA  Confidential  Business 
Information  Manager,  OAQPS  (MI>-13); 
Research  Triangle  Park.  NC  27711. 
Information  covered  by  such  a  claim  of 
confidentiality  will  be  disclosed  by  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  the  EPA,  the  submission 
may  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

.  VnL  Administrative  Reqairemenls 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 


readily  identify  and  locate  documents 
so  that  they  can  effectively  particip>ate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7KA)  of  the  Act) 

B.  Public  Hearing 

If  a  request  to  speak  at  a  public 
hearing  is  received,  a  public  hearing  on 
the  proposed  standards  will  be  held  in 
accordance  with  section  307(d)(5)  of  the 
Act.  Persons  wishing  to  present  oral 
testimony  or  to  inquire  as  to  whether  a 
hearing  is  to  be  held  should  contect  EPA 
(see  ADDRESSES).  To  provide  an 
opportunity  for  all  who  may  wish  to 
speak,  oral  presentations  will  be  limited 
to  15  minutes  each. 

Any  member  of  the  public  may  file  a 
written  statement  on  or  before 
November  17, 1997.  Written  statements 
should  be  addressed  to  the  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES)  and  refer  to 
Docket  No.  A-95-43.  A  verbatim 
transcript  of  the  hearing  and  written 
statements  will  be  placed  in  the  docket 
and  be  available  for  public  inspection 
and  copying,  or  mailed  upon  request,  at 
the  Air  and  Radiation  Docket  and 
Information  Center. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "sigmficant  regulatory 
action"  as  one  that  ts  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlemente,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4]  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
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listed  criteria  apply  to  this  action. 
Consequently .  this  action  was  not 
submitted  to  0MB  for  review  under 
Executive  Order  12866. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  we  have  involved  State 
regulatory  experts  in  the  development  of 
this  proposed  rule.  No  tribal 
governments  are  believed  to  be  affected 
by  this  proposed  rule.  Although  not 
directly  impacted  by  the  rule.  State 
governments  will  be  required  to 
implement  the  rule  by  incorporating  the 
rule  into  permits  and  enforcing  the  rule 
upon  delegation.  They  will  collect 
permit  fees  that  will  be  used  to  ofiset 
the  resources  burden  of  implementing 
the  rule.  Comments  have  been  solicited 
from  state  partners  and  have  been 
carefully  considered  in  the  rule 
development  process.  In  addition,  all 
states  are  encouraged  to  comment  on 
this  proposed  rule  during  the  public 
comment  period,  and  the  EPA  intends 
to  fully  consider  these  comments  in  the 
development  of  the  final  rule. 

E.  Unfunded  Mandates  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  nde.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantiy  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 


under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiires  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  tihe 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

F.  Regulatory  Flexibility  Act 

The  Regidatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regidatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  government  jurisdictions. 

Only  four  companies  in  the  steel 
pickling  industry  are  considered  small 
entities.  Of  these  four,  one  company  is 
expected  to  meet  the  standard.  Two 
companies  are  projected  to  be  nonmajor 
sources  based  on  oalcidations  using  an 
emissions  estimating  model  along  with 
information  supplied  by  these  firms.  It 
is  not  anticipated  that  these  three  firms 
will  be  adversely  impacted  by  the 
regulation.  The  remaining  small  firm 
employs  a  scrubber  that  may  meet  the 
emission  limitation.  If  this  firm  incurs 
emission  control  costs,  the  costs  would 
likely  relate  to  upgrading  existing 
equipment  or  improved  maintenance 
practices.  Any  regulatory  impacts  for 
this  firm  are  not  expected  to  be 
significant.  Based  on  this  information, 
the  EPA  has  concluded  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  0MB 
under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  An  information  collection 
request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.1821.01),  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  Street  SW., 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740. 

The  proposed  information 
requirements  are  based  on  notification, 
recordkeeping,  and  reporting 
requirements  in  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A), 
which  are  mandatory  for  all  owners  or 
operators  subject  to  national  emission 
standards.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  114  of  the  Act  (42 
U.S.C.  7414).  All  information  submitted 
to  the  EPA  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B. 

The  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  general  provisions.  The 
proposed  recordkeeping  requirements 
require  only  the  specific  information 
needed  to  determine  compliance. 

The  aimual  monitoring,  reporting,  and 
recordkeeping  burden  for  this 
collection,  per  respondent  (averaged 
over  the  first  3  years  after  the  effective 
date  of  the  rule)  is  estimated  to  be  410 
labor  hours  per  year  at  a  total  annual 
cost  of  $14,800. 

This  estimate  includes  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed):  one-time 
submission  of  a  startup,  shutdown,  and 
malfunction  plan  with  semiannual 
reports  for  any  event  when  the 
procedures  in  the  plan  were  not 
followed:  semiannual  excess  emission 
reports;  maintenance  inspections: 
notifications;  and  recordkeeping.  There 
are  no  capital/startup  costs  associated 
with  these  reporting  and  recordkeeping 
requirements.  Operational  and 
maintenance  (O  and  M)  cost  burden  is 
estimated  at  $13,800/yr.  per  respondent 
These  O  and  M  costs  are  for 
performance  testing,  which  is 
anticipated  to  be  conducted  by  outside 
contractors. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
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to  generate,  maintain,  retain,  or  disclose, 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information:  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information: 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  OPPE  Regulatory 
Information  Division:  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Stieet  NW.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Office  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
September  18, 1997,  comment  to  OMB 
is  best  assured  of  having  its  fidl  effect 
if  OMB  receives  It  by  October  20, 1997. 
The  final  rule  will  respond  to  any  OMB 
or  public  conunents  on  the  information 
collection  requirements  contained  in 
this  proposal. 

H.  Clean  Air  Act 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  will  be  reviewed  8  years  firom 
the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
factors  as  evaluation  of  the  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology  and 


health  data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subiects  in  40  CFR  Part  63 

Enviroiunental  protection.  Air 
Pollution  Control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Steel 
pickling. 

Dated:  August  28, 1997. 
Carol  M.  Brownar. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63-NATIONAL  EMISSION 
STANDARDS  i=OR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  aeq. 

2.  Part  63  is  amended  by  adding 
subpart  OCC  to  read  as  follows: 

Subpmn  CCC— Ntloni  EmUslon 
Standards  for  Haonlous  Ak  PoNutMts 
From  SIMI  Pickling  FacHMM-HCt  PraoMS 

Sec. 

63.1155  Applic^iility. 

63.1156  Definitioiis. 

63.1157  Emiuion  standards  Car  existing 
sources. 

63. 1 158  Emission  standards  Cor  new  or 
raconstructed  sources. 

63.1159  Compliaoce  dates  and  maintenance 
requirements. 

63.1160  Performance  testing  and  test 
methods. 

63.1161  Monitoring  requirements. 

63.1162  Notification  requirements. 

63.1163  Reporting  requirements. 

63.1164  Recordkeeping  requirements. 

63. 1165  Delegation  of  authority. 
63.1166-63.1174     (Reserved) 
Appendix  A  to  Subpart  CCC  of  Part  63— 

Applicability  of  General  Provisions  (40 
CFR  part  63,  subpart  A)  to  subpart  OOC 

Subpart  CCC-  Ntlonel  EmI— ion 
Standards  for  Hazardous  Air  Pollutants 
From  StasI  Pidding  Fadiltios-MCI  ^ 


163^1156    AppMcabillty. 

(a)  The  provisions  of  this  subpart 
apply  to  all  new  and  existing  steel 
pickling  facilities  that  pickle  steel  using 
an  acid  solution  in  which  50  percent  or 
more  by  weight  of  the  acid  in  solution 
is  hydrochloric  acid  (HCl)  and/or 
regenerate  spent  HCl  from  steel  pickling 
operations  that  are  major  sources  or  are 
parts  of  facilities  that  are  major  sources. 
The  provisions  of  this  subpart  do  not 
apply  to  facilities  that  pickle  using  other 
acids  or  mixtures  of  acids  in  which  the 
add  in  solution  is  less  than  50  percent 


HCl  by  weight  or  to  facilities  that 
regenerate  other  acids. 

(b)  For  the  purposes  of  implementing 
this  subpart,  the  affected  sources  at  a 
steel  pickling  facility  subject  to  this 
subpart  are  as  follows:  batch  and 
continuous  pickling  lines,  acid 
regeneration  plants,  and  virgin  or 
regenerated  acid  storage  tanks. 

(c)  Appendix  A  to  this  subpart 
specifies  the  provisions  of  subpart  A 
that  apply  and  those  that  do  not  apply 
to  owners  and  operators  of  HCl  steel 
pickling  fecilities  and  acid  regeneration 
plants.  The  following  sections  of  part  63 
apply  to  this  subpart  as  stated  in  subpart 
A  and  appendix  A  to  this  subpart:  §63.1 
(Applicability),  §63.2  (Definitions), 
§63.3  (Units  and  abbreviations),  §  63.4 
(Prohibited  activities  and 
circumvention),  §  63.5  (Constructfon 
and  reconstruction),  §63.7  (Performance 
testing  requirements),  §63.12  (State 
authority  and  delegations),  §63.13 
(Addresses  of  State  air  pollution  control 
agencies  and  EPA  Regional  Offices),    . 
§63.14  (Incorporations  by  reference), 
and  §63.15  (Availability  of  informatioa 
and  confidentiality).  The  following 
sections  of  part  63  apply  to  the  extent 
specified  in  this  subpart  and  appendix  - 
A  to  this  subpart:  §63.6  (Compliance 
with  standards  and  maintenance 
requirements),  §63.8  (Monitoring 
requirements),  §63.9  (Notification 
requirements),  and  §  63.10 
(Recordkeeping  and  reporting 
requirements).  Section  63.11  (Control 
device  requirements)  does  not  apply  to 
this  subpart 

{63.1156    Deflnitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Qean  Air  Act,  in  subpart 
A  of  this  part,  or  in  this  section  as 
follows: 

Acid  regeneration  plant  means  the 
collection  of  equipment  and  processes 
configured  to  reconstitute  frmh 
hydrochloric  acid  pickling  solution 
from  spent  pickle  liquor  using  a  thermal 
treatment  process. 

Acid  storagp  tank  means  a  vessel  used 
for  the  bulk  containment  of  virgin  or 
remnerated  hydrochloric  add. 

Batch  pickUng  line  means  the 
collection  of  equipment  and  vessels 
configured  for  pickling  metal  in  any 
form  but  usually  in  discrete  shapes 
where  the  material  is  lowered  in  batches 
into  a  bath  of  hydrochloric  add 
solution,  allowed  to  remain  until  the 
scale  is  dissolved,  then  removed  finm 
the  solution,  drained,  and  rinsed  by 
8pra3ring  or  immersion  in  one  or  more 
rinse  tanks  to  remove  residual  acid. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  piping,  ductwork. 
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connections,  and  flow-inducing  devices 
that  transport  emissions  from  a  process 
unit  or  piece  of  equipment  (e.  g.,  pumps, 
pressure  relief  devices,  sampling 
connections,  open-ended  valves  or 
lines,  coimectors,  and  instrumentation 
systems)  to  a  control  device  or  back  into 
a  closed  system. 

Continuous  pickling  line  means  the 
collection  of  equipment  and  vessels 
configured  for  pickling  metal  strip,  rod, 
wire,  tube,  or  pipe  that  is  passed 
through  an  acid  solution  in  a 
continuous  or  nearly  continuous 
manner  and  rinsed  in  another  vessel  or 
series  of  vessels  to  remove  residual  acid. 
This  definition  includes  continuous 
spray  towers. 

Spray  tower  means  an  enclosed 
vertical  tower  in  which  hydrochloric 
acid  pickling  solution  is  sprayed  onto 
moving  steel  strip  in  multiple  vertical 
passes. 

Steel  pickling  means  the  chemical 
removal  of  iron  oxides  and  scale  that  is 
formed  on  steel  surfaces  during  hot 
rolling  or  forming  of  semi-finished  steel 
products  through  contact  with  an 
aqueous  solution  of  hydrochloric  acid. 
This  definition  does  not  include 
operations  for  the  removal  of  light  rust 
or  for  activation  of  the  metal  surface 
prior  to  plating. 

Steel  pickling  facility  means  any 
Cacility  that  operates  one  or  more  batch 
or  continuous  steel  pickling  lines  or  one 
or  more  acid  regeneration  plants. 

163.1157    Emisaion  standards  for  existing 


(a)  Pickling  lines.  (1)  No  owner  or 
operator  of  an  existing  afiiected  pickling 
line  at  a  steel  pickling  focility  shall 
cause  or  allow  to  be  discharged  into  the 
atmosphere  from  the  affected  pickling 
line  a  hydrochloric  acid  (HCl)  emission 
rate  corresponding  to  a  collection 
efficiency  of  less  than  97.5  percent 

(2)  As  an  alternative  to  the 
requirement  of  paragraph  (a)(1)  of  this 
section,  no  owner  or  operator  of  an 
existing  affected  pickling  line  at  a  steel 
pickling  facility  shall  cause  or  allow  to 
be  discharged  into  the  atmosphere  from 
the  affected  pickling  line  any  gases  that 
contain  HCl  in  excess  of  10  parts  per 
million  by  volume  (ppmv). 

(b)  Acid  regeneration  plant.  (1)  No 
owner  or  operator  of  an  existing  afiiscted 
acid  regeneration  plant  shall  cause  or 
allow  to  be  discharged  into  the      ' 
atmosphere  from  the  affiacted  acid 
regeneration  plant  any  gases  that 
contain  HCl  in  excess  of  8  ppmv. 

(2)  In  addition  to  the  requirement  of 
paragraph  (b)(1)  of  this  section,  no 
owner  or  operator  shall  cause  or  allow 
to  be  discharged  into  the  atmosphere 
from  the  affected  acid  regeneration  plant 


any  gases  that  contain  chlorine  (CI2)  in 
excess  of  either  4  ppmv  or  an  optional 
maximum  concentration  limitation  to  be 
established  for  each  source.  The 
maximum  concentration  limitation  shall 
be  established  according  to 
§  63.1160(c)(2)  of  this  subpart. 

(c)  Acid  storage  tank.  Tne  owner  or 
operator  of  an  existing  affected  acid 
storage  tank  shall  provide  and  operate, 
except  during  loading  and  unloading  of 
acid,  a  closed- vent  system  for  each  tank. 
Loading  and  unloading  shall  be 
conducted  either  through  enclosed  lines 
or  each  point  where  the  acid  is  exposed 
to  the  atmosphere  shall  be  equipped 
with  a  local  fume  capture  system, 
ventilated  through  an  air  pollution 
control  device. 

§63.1158    Emission  standards  for  n«w  or 
rsconstructad  sources. 

(a)  Pickling  line.  (1)  No  owner  or 
operator  of  a  new  or  reconstructed 
affected  pickling  line  at  a  steel  pickling 
facility  shall  cause  or  allow  to  be 
discharged  into  the  atmosphere  from  the 
affected  pickling  line  an  HCl  emission 
rate  corresponding  to  a  collection 
efficiency  of  less  \han  99  percent 

(2)  As  an  alternative  to  the 
requirement  of  paragraph  (a)(1)  of  this 
section,  no  owner  or  operator  of  a  new 
or  reconstructed  affected  pickling  line  at 
a  steel  pickling  facility  shall  cause  or 
allow  to  be  discharged  into  the 
atmosphere  from  the  afiiscted  pickling 
line  any  gases  that  contain  HCl  in  excess 
of  3  ppmv. 

(b)  Acid  regenenition  plant.  (1)  No 
owner  or  operator  of  a  new  or 
reconstructed  affected  acid  regeneration 
plant  shall  cause  or  allow  to  be 
discharged  into  the  atmosphere  bt>m  the 
affected  acid  regeneration  plant  any 
gases  that  contain  HCl  in  excess  of  3 
ppmv. 

(2)  In  addition  to  the  requirement  of 
paragraph  (b)(1)  of  this  section,  no 
owner  or  operator  shall  cause  or  allow 
to  be  discharged  into  the  atmosphere 
from  the  affected  acid  regeneration  plant 
any  gases  that  contain  CI2  in  excess  of 
either  4  ppmv  or  an  optional  maximum 
concentration  limitation  to  be 
established  for  each  source.  The 
maximimi  concentration  limitation  shall 
be  established  according  to 
§  63.1160(c)(2)  of  this  subpart  Also,  the 
owner  or  operator  shall  explain  in 
writing  to  the  Administrator's 
satisfaction  why  the  process  could  not 
be  designed  to  operate  under  conditions 
that  would  allow  it  to  meet  the  4  ppmv 
CI2  limitation.  The  explanation  shall  be 
submitted  to  the  Administrator  within 
30  days  after  completion  of  the  emission 
test  made  according  to  §  63.1160(c)  of 
this  subpart. 


(c)  Acid  storage  tank.  The  owner  or 
operator  of  a  new  or  reconstructed 
affected  acid  storage  tank  shall  provide 
and  operate,  except  during  loading  and 
unloading  of  acid,  a  closed-vent  system 
for  each  tank.  Loading  and  unloading 
shall  be  conducted  either  through 
enclosed  lines  or  each  point  where  the 
acid  is  exposed  to  the  atmosphere  shall 
be  equipped  with  a  local  fume  capture 
system,  ventilated  through  an  air 
pollution  control  device. 

§63.1159    Compliance  dates  and 
malntsnance  requirsmants. 

(a)  Compliance  dates.  (1)  The  owner 
or  operator  of  an  affected  existing  steel 
pickling  facility  and/or  acid 
regeneration  plant  subject  to  this 
subpart  shall  achieve  initial  compliance 
with  the  requirements  of  this  subpart  no 

later  than (Insert  date  2 

years  from  publication  of  final  rule  in 
the  Federal  Register]. 

(2)  The  owner  or  operator  of  a  new  or 
recqnstructed  steel  pickling  facility  and/ 
or  acid  regeneration  pltmt  subject  to  this 
subpart  that  commences  construction  or 
reconstruction  after  September  18. 1997 
shall  achieve  compliance  with  the 
requirements  of  this  subpart 
immediately  upon  startup  of  operations 

or  by (Insert  date  of 

publication  of  final  rule  in  the  Federal 
Rnister),  whichever  is  later. 

(o)  Operation  and  maintenance 
requirements.  (1)  The  owner  or  operator 
of  an  affscted  source  shall  comply  with 
the  requirements  of  §  63.6(e)  of  subpart 
A  of  this  part 

(2)  In  addition  to  the  requirements 
specified  in  paragraph  (b)(1)  of  this 
section,  the  owner  or  operator  shall 
develop  and  implement  a  written 
maintenance  plan  for  each  emission 
control  device.  The  owner  or  operator 
shall  submit  the  plan  no  later  than  the 
date  of  compliance  to  the  applicable 
permitting  authority.  For  a  scrubber 
emission  control  device,  the  written 
program  must  include  the  minimum 
elements  contained  in  the  operating 
manual  provided  by  the  manu&ctiirer 
and: 

(i)  Require  the  manufacturer's 
recommended  maintenance  at  the 
recommended  intervals  on  fresh  solvent 
pumps,  recirculating  pimips,  discharge 
pimips,  and  other  liquid  pumps,  in 
addition  to  exhaust  system  and  scrubber 
fans  and  motors  associated  with  those 
pumps  and  fans; 

(ii  J  Require  cleaning  of  the  scrubber 
internals  and  mist  eliminators  at 
intervals  sufficient  to  prevent  buildup  of 
solids  or  other  fouling; 

(iii)  Require  an  inspection  of  each 
scrubber  at  intervals  of  no  less  than  3 
months  with: 
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(A)  Cleaning  or  replacement  of  any 
plugged  spray  nozzles  or  other  liquid 
delivery  devices; 

(B)  Repair  or  replacement  of  missing, 
misaligned,  or  damaged  baffles,  tiays,  or 
other  internal  components; 

(C)  Repair  or  replacement  of  droplet 
eliminator  elements  as  needed; 

(D)  Repair  or  replacement  of  heat 
exchanger  elements  used  to  control  the 
temperature  of  fluids  entering  or  leaving 
the  scrubber;  and 

(E)  Adjustment  of  damper  settings  for 
Consistency  with  the  required  air  flow. 

(iv)  If  the  scrubber  is  not  equipped 
with  a  viewport  or  access  hatch 
allowing  visual  inspection,  alternate 
means  of  inspection  approved  by  the 
Administrator  may  be  used. 

(v)  The  owner  or  operator  shall 
initiate  corrective  action  within  one 
working  day  of  detection  of  an  operating 
problem  and  provide  appropriate  repair, 
replacement,  or  other  corrective  action. 
Failure  to  initiate  or  provide  appropriate 
repair,  replacement,  or  other  corrective 
action  is  a  violation  of  the  maintenance 
requirement. 

(vi)  The  owner  or  operator  shall 
maintain  a  record  of  each  inspection, 
including  each  item  identified  in 
paragraph  (b)(2)(iii)  of  this  section,  that 
is  signed  by  the  responsible  plant 
official  and  that  shows  the  date  of  each 
inspection,  the  problem  identified,  a 
description  of  the  repair,  replacement, 
or  other  corrective  action  t^Len,  and  the 
date  of  the  repair,  replacement,  or  other 
corrective  action  taken. 

(3)  In  addition  to  the  requirements 
specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  the  owner  or  operator  of 
each  acid  regeneration  plant  shall 
develop  and  implement  a  written 
maintenance  program.  The  program 
shall  require: 

(i)  Performance  of  the  manufactiuer's 
recommended  maintenance  at  the 
recommended  intervals  on  all  required 
systems  and  components; 

(ii)  Initiation  of  appropriate  repair, 
replacement,  or  other  corrective  action 
within  one  working  day  of  detection; 
and 

(iii)  Maintenance  of  a  daily  record, 
signed  by  a  responsible  plant  official, 
showing  the  date  of  each  inspection  for 
each  requirement,  the  problems  found, 
a  description  of  the  repair,  replacement, 
or  other  action  taken,  and  the  date  of 
repair  or  replacement. 

§63.1160    Performance  testing  and  test 
mettKKte. 

(a)  The  owner  or  operator  shall 
conduct  an  initial  performance  test  for 
each  process  or  emission  control  device 
to  determine  and  demonstrate 
compliance  with  the  applicable 


emission  limit  or  performance  standard 
according  to  the  requirements  in  §63.7 
of  this  part  and  in  this  section. 

(1)  Following  approval  of  the  site- 
specific  test  plan,  the  owner  or  operator 
shall  conduct  an  emission  test  for  each 
process  or  control  device  to  measiue 
either  the  mass  flows  of  HCl  at  the  inlet 
and  the  outiet  of  the  control  device  (to 
determine  compliance  with  the 
applicable  collection  efficiency 
standard)  or  the  concentration  of  HCl 
(and  CI2  for  acid  regeneration  plants)  in 
gases  exiting  the  process  or  the  emission 
control  device  (to  determine  compliance 
with  the  applicable  emission 
concentration  standard). 

(2)  Compliance  with  the  applicable 
emission  concentration  or  collection 
efficiency  standard  shall  be  determined 
by  the  average  of  three  runs.  Each  run 
shall  be  conducted  under  conditions 
representative  of  normal  process 
operations. 

(3)  Compliance  is  achieved  if  either 
the  average  collection  efficiency  as 
determined  by  the  HCl  mass  flows  at  the 
control  device  inlet  and  outiet  is  greater 
than  or  equal  to  the  applicable 
collection  efficiency  requirement  or  the 
average  measured  concentration  of  HCl 
or  CI2  exiting  the  process  or  the 
emission  control  device  is  less  than  or 
equal  to  the  applicable  emission 
concentration  requirement 

(b)  During  the  emission  test  for  each 
emission  control  device,  the  owner  or 
operator  using  a  wet  scrubber  to  achieve 
compliance  and  electing  to  monitor 
emission  control  device  operating 
parameters  as  described  in 
§  63.1161(a)(2)  of  this  subpart  shall 
establish  as  site-specific  operating 
pfuameters  the  pressure  drop  across  the 
scrubber  and  the  nmyimiim  acidity  of 
the  scrubber  effluent 

(1)  The  owner  or  operator  shall 
determine  the  operating  parameter 
monitoring  values  as  the  average  of  the 
values  recorded  during  each  of  the  three 
runs  constituting  the  test  An  owner  or 
operator  may  conduct  multiple 
performance  tests  to  establish  a  range  of 
compliant  operating  parameter  values. 

(2)  As  an  alternative  to  the 
requirement  specified  in  paragraph 
(a)(1)  of  this  section,  the  owner  or 
operator  may  set  as  the  compliant  value 
for  pressure  drop  the  average  value 
measured  over  the  three  test  runs  of  one 
compliance  test  and  accept  ±1  inch  of 
water  column  from  the  pressure  drop 
value  as  the  compliant  range. 

{c)(l)  During  the  emission  test  for  CI2 
at  an  acid  regeneration  plant,  the  owner 
or  operator  shall  establish  as  site- 
specific  operating  parameters  the 
minimum  process  offgas  temperature 
and  the  maximum  proportion  of  excess 


air  fed  to  the  process  as  described  in 
§  63.1161(d)(2)  of  tiiis  subpart.  The 
owner  or  operator  shall  determine  the 
operating  parameter  monitoring  values 
as  the  average  of  the  values  recorded 
during  each  of  the  three  runs 
constituting  the  test.  An  owner  or 
operator  may  conduct  multiple 
performance  tests  to  establish  a  range  of 
compliant  operating  parameter  values. 

(2)  During  this  emission  test,  the 
owner  or  operator  may  establish  an 
optional  maximimi  concentration 
limitation  for  CI2.  If  the  owner  or 
operator  can  demonstrate  to  the 
Administrator's  satisfaction  that  the 
plant  cannot  meet  the  4  ppmv 
maximum  concentration  limitation  by 
operating  the  plant  within  its  design 
parameters,  the  plant  shall  be  operated 
at  maximum  design  temperature  and 
with  the  minimum  excess  air  that 
allows  production  of  iron  oxide  of 
acceptable  quality  while  measuring  Clj 
concentration  in  the  process  exhaust 
gas.  The  measured  concentration  shall 
be  the  maximum  concentration  allowed 
for  that  plant 

(d)  The  following  test  methods  in 
appendix  A  to  part  60  of  this  chapter 
shall  be  used  to  determine  compliance 
under  §§  63.1157(a),  63.1157(b), 
63.1158(a),  and  63.1158(b)  of  this 
subpart: 

(1)  Method  1,  to  determine  the 
niunber  and  location  of  sampling  points; 

(2)  Method  2,  to  determine  gas 
velocity  and  volumetric  flow  rate; 

(3)  Method  3,  to  determine  the 
moleciUar  weight  of  the  stack  gas; 

(4)  Method  4,  to  determine  the 
moistvire  content  of  the  stack  gas;  and 

(5)  Method  26 A,  "Determination  of 
Hydrogen  Halide  and  Halogen 
Emissions  bom  Stationary  Sources — 
Isokinetic  Method",  to  determine  the 
HCl  mass  flows  at  the  inlet  and  outiet 
of  a  control  device  or  the  concentration 
of  HCl  discharged  to  the  atmosphere 
and  also  to  determine  the  concentration 
of  CI2  discharged  to  thf  atmosphere 
frt>m  acid  regeneration  plants.  If 
compliance  with  a  collection  efficiency 
standard  is  being  demonstrated,  inlet 
and  outiet  measurements  shall  be 
performed  simultaneously.  The 
minimuin  sampling  time  for  each  nm 
shall  be  60  minutes  and  the  minimiim 
sample  volume  0.85  dry  standard  cubic 
meters  (dscm)  [30  dry  standard  cubic 
feet  (dscf)).  The  concentration  of  HQ 
and  Q2  shall  be  calculated  as  follows: 
Choi  (ppmv)=0.659  Cho  (mg/dscm), 
Cca  (ppmv)=0.339  Ca2  (mg/dscm). 
where: 

C  (ppmv)  is  concentration  in  ppmv 
and  C(mg/dscm)  is  concentration  in 
milligrams  per  dry  standard  cubic  meter 
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as  calculated  by  the  procedure  given  in 
Method  26A  in  appendix  A  to  part  60 
of  this  chapter. 

(e)  The  owner  or  operator  may  use 
equivalent  alternative  measurement 
methods  approved  by  the 
Administrator. 

f  63.1 161    Monitoring  requirements. 

(a)  The  owner  or  operator  of  a  new, 
reconstructed,  or  existing  steel  pickling 
facility  or  acid  regeneration  plant 
subject  to  this  subpart  shall: 

(1)  Conduct  annual  performance  tests 
to  measure  the  HCl  mass  flows  at  the 
control  device  inlet  and  outlet  or  the 
concentration  of  HCl  exiting  the  control 
device  according  to  the  procedures 
described  in  §  63.1160  of  this  subpart.  If 
an  annual  performance  test  shows  that 
the  HCl  emission  limit  is  being 
exceeded,  then  the  owner  or  operator  is 
in  violation  of  the  HCl  emission  limit. 

(2)  In  addition  to  conducting  annual 
performance  tests,  if  a  wet  scrubber  is 
used  as  the  emission  control  device, 
install,  operate,  and  maintain  systems 
for  the  measurement  and  recording  of 
the: 

(i)  Pressure  drop  across  the  scrubber, 
which  shall  be  measured  and  recorded 
at  least  once  every  24-hour  period,  and 

(ii)  Acidity  of  the  scrubber  effluent, 
which  shall  be  measured  and  recorded 
at  least  once  every  8-hour  period. 

(3)  If  an  emission  control  device  other 
than  a  wet  scrubber  is  used,  install, 
operate,  and  maintain  systems  for  the 
appropriate  measiu^ment  and  recording 
of  the  operating  parameters. 

(4)  Each  monitoring  device  shall  be 
certified  by  the  manufacturer  to  be 
accurate  to  within  5-percent  and  shall 
be  calibrated  semiannually  in 
accordance  with  the  manufacturer's 
instructions. 

(5)(i]  Operation  of  the  control  device 
with  excursions  of  operating  parameters 
listed  in  paragraph  (a)(2]  of  this  section 
outside  the  ranges  established  during 
the  initial  performance  test  will  require 
initiation  of  corrective  action  as 
specified  by  the  maintenance 
requirement  in  §  63.1159(b)(2)  of  this 
subpart.  Failure  to  initiate  the  required 
action  is  a  violation  of  the  maintenance 
requirements. 

(6)  Failure  to  record  each  of  the 
operating  peirameters  listed  in  paragraph 
(a)(2)  of  this  section  is  a  violation  of  the 
monitoring  requirements. 

(b)  As  an  option  to  the  requirements 
of  paragraphs  (a)(1)  through  (a)(6)  of  this 
section,  the  owner  or  operator  of  a  new, 
reconstructed,  or  existing  steel  pickling 
facility  or  acid  regeneration  plant 
subject  to  this  subpart  may  du  ihe 
following: 


(1)  Install,  calibrate,  certify,  operate, 
and  maintain  according  to  the 
manufacturer's  specifications  a 
continuous  emission  monitoring  system 
(CEMS)  capable  of  measuring  HCl 
concentrations  in  the  ranges  required  to 
demonstrate  compliance  with  this 
standard.  Any  owner  or  operator 
employing  a  CEMS  shall  be  subject  to 
all  the  requirements  applicable  to  a 
continuous  monitoring  system  (CMS) 
specified  in  §  63.8  of  subpart  A  of  this 
part  and  in  this  section. 

(i)  If  the  compliance  option  chosen  is 
collection  efficiency  (§§63.1 157(a)(1)  or 
63.1158(a)(1)  of  this  subpart,  whichever 
applies),  then  the  air  pollution  control 
device  inlet  and  outlet  gases  shall  both 
be  monitored.  The  owner  or  operator 
may  employ  a  single  analyzer  to 
monitor  both  streams,  with  each  stream 
being  monitored  50-percent  of  the  time 
during  each  24-hour  period. 

(ii)  If  the  compliance  option  chosen  is 
concentration  (§§63. 1157(a)(2), 
63.1157(b)(1),  63.1158(a)(2),  or 
63.1158(b)(1)  of  this  subpart,  whichever 
applies),  then  the  air  pollution  control 
device  or  process  offgas  shall  be 
monitored  continuously. 

(c)  If  excursions  of  the  control  device 
operating  parameters  listed  in  paragraph 
(a)(2)  of  this  section  outside  the  ranges 
established  during  the  initial 
performance  test  occur  more  often  than 
six  times  during  any  6-month  reporting 
period,  the  owner  or  operator  shall 
install  a  CEMS  and  comply  with  the 
requirements  specified  in  paragraph 
(b)(1)  of  this  section. 

(d)  The  owner  or  operator  of  a  new  or 
existing  acid  regeneration  facility 
subject  to  this  subpart  shall  also: 

(1)  Conduct  annual  performance  tests 
to  measure  the  concentration  of  CI2 
exiting  the  process  or  the  control  device 
according  to  the  procedures  described 
in  §63.1160  of  this  subpart.  If  an  annual 
performance  test  shows  that  the  CI  2 
emission  limit  is  being  exceeded,  then 
the  owner  or  operator  is  in  violation  of 
the  CI2  emission  limit. 

(2)  In  addition  to  conducting  annual 
performance  tests,  install,  operate,  and 
maintain  systems  for  the  measurement 
and  recording  of  the: 

(i)  Process  o^as  temperature,  which 
shall  be  monitored  and  recorded 
continuously,  and 

(ii)  Excess  air  feed  rate,  which  shall  be 
measured  and  recorded  at  least  once 
every  8-hour  period.  Proportion  of 
excess  air  shall  be  determined  by  a 
combination  of  total  air  flow  rate,  fuel 
flow  rate,  spent  pickle  liquor  addition 
rate,  and  amount  of  iron  in  the  spent 
pickle  liquor  or  by  any  other 
combination  ot  parameters  approved  by 
the  Administrator. 


(3)  Each  monitoring  device  must  be 
certified  by  the  manufacturer  to  be 
accurate  to  within  5-percent  and  must 
be  calibrated  semiaimually  in 
accordance  with  the  manufacturer's 
instructions. 

(4)  Operation  of  the  process  with 
operating  parameters  listed  in  paragraph 
(a)(2)  of  this  section  in  exceedance  of 
the  ranges  established  during  the  initial 
performance  test  is  a  violation  of  the 
emission  limit  specified  in 
§§63.1157(b)(2)  or  63. 1158(b)(2)  of  this 
subpart,  whichever  applies.  Failure  to 
record  each  of  these  parameters  is  a 
violation  of  the  monitoring 
reguirements. 

(e)  The  owner  or  operator  of  an 
affected  acid  storage  tank  shall  inspect 
each  tank  monthly  to  determine  that  the 
closed-vent  system  and  either  the  air 
pollution  control  device  or  the  enclosed 
loading  and  unloading  line,  whichever 
is  applicable,  are  installed  and  operating 
when  required. 

§63.1162    Notification  requirements. 

(a)  Initio]  notifications.  As  required  by 
§  63.g(b)  of  subpart  A  of  this  part,  the 
owner  or  operator  shall  submit  the 
following  written  notifications  to  the 
Administrator: 

(1 )  The  owner  or  operator  of  an  area 
source  that  subsequently  becomes 
subject  to  the  requirements  of  the 
standard  shall  provide  notification  to 
the  applicable  permitting  authority  as 
required  by  §  63.9(b)(1)  of  subpart  A  of 
this  part. 

(2)  As  required  by  §63.9(bK2)  of 
subpart  A  of  this  part,  the  owner  or 
operator  of  an  affected  source  that  has 
an  initial  startup  before  the  effective 
date  of  the  standard  shall  notify  the 
Administrator  that  the  source  is  subject 
to  the  requirements  of  the  standard.  The 
notification  shall  be  submitted  not  later 
than  1 20  calendar  days  after  the 
effective  date  of  this  standard  (or  within 
120  calendar  days  after  the  source 
becomes  subject  to  this  standeird)  and 
shall  contain  the  information  specified 
in  §§63.9(b)(2)(i)  through  63.9(b)(2Kv) 
of  subpart  A  of  this  part. 

(3)  As  required  by  §  63.9(b)(3)  of 
subpart  A  of  this  part,  the  owner  or 
operator  of  a  new  or  reconstructed 
affected  source,  or  a  source  that  has 
been  reconstructed  such  that  it  is  an 
affected  source,  that  has  an  initial 
startup  after  the  effective  date  and  for 
which  an  application  for  approval  of 
construction  or  reconstruction  is  not 
required  under  §  63.5(d)  of  subpart  A  of 
this  part,  shall  notify  the  Administrator 
in  writing  that  the  source  is  subject  to 
the  standards  no  later  than  120  days 
after  initial  startup.  The  notification 
shall  contain  the  information  specified 
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in  §§63.9(b)(2)(i)  through  63.9(b)(2)(v) 
of  subpart  A  of  this  part,  delivered  or 
postmarked  with  the  notification 
required  in  §  63.9(b)(5)  of  subpart  A  of 
this  part. 

(4)  As  required  by  §  63.9(b)(4)  of 
subpart  A  of  this  part,  the  owner  or 
operator  of  a  new  or  reconstructed  major 
affected  source  that  has  an  initial 
startup  after  the  effective  date  of  this 
standard  and  for  which  an  application 
for  approval  of  construction  or 
reconstruction  is  required  under 

§  63.5(d)  of  subpart  A  of  this  part  shall 
provide  the  information  specified  in 
S§63.9(b)(4)(i)  through  63.9(b)(4)(v)  of 
subpart  A  of  this  part. 

(5)  As  required  by  §  63.9(b)(5)  of 
subpart  A  of  this  part,  the  owner  or 
operator  who,  after  the  effective  date  of 
this  standard,  intends  to  construct  a 
new  affected  source  or  reconstruct  an 
affected  source  subject  to  this  standard, 
or  reconstruct  a  source  such  that  it 
becomes  an  affected  source  subject  to 
this  standard,  shall  notify  the 
Administrator,  in  writing,  of  the 
intended  construction  or  reconstruction. 

(b)  Request  for  extension  of 
compliance.  As  required  by  §  63.9(c)  of 
subpart  A  of  this  part,  if  the  owner  or 
operator  of  an  affected  source  caimot 
comply  with  this  standard  by  the 
applicable  compliance  date  for  that 
source,  or  if  the  owner  or  operator  has 
installed  BACT  or  technology  to  meet 
LAER  consistent  with  §  63.6(i)(5)  of 
subpart  A  of  this  part,  he/she  may 
submit  to  the  Administrator  (or  the  State 
with  an  approved  permit  program)  a 
request  for  an  extension  of  compliance 
as  specified  in  §§  63.6(i)(4)  through 
63.6(i)(6)  of  subpart  A  of  this  part. 

(c)  Notification  that  source  is  subfect 
to  special  compliance  requirements.  As 
required  by  §  63.9(d)  of  subpart  A  of  this 
part,  an  owner  or  operator  of  a  new 
source  that  is  subject  to  special 
compliance  requirements  as  specified  in 
§§  63.6(b)(3)  and  63.6(b)(4)  of  subpart  A 
of  this  part  shall  notify  the 
Administrator  of  his/her  compliance 
obligations  not  later  than  the 
notification  dates  established  in 

§  63.9(b)  of  subpart  A  of  this  part  for 
new  sources  that  are  not  subject  to  the 
special  provisions. 

(d)  Notification  of  performance  test. 
As  required  by  §  63.9(e)  of  subpart  A  of 
this  part,  the  owner  or  operator  of  an 
affected  source  shall  notify  the 
Ajiministrator  in  writing  of  his  or  her 
intention  to  conduct  a  performance  test 
at  least  60  calendar  days  before  the 
performance  test  is  scheduled  to  begin 
to  allow  the  Administrator  to  review 
and  approve  the  site-specific  test  plan 
required  under  §  63.7(c)  of  subpart  A  of 
this  part,  if  requested  by  the 


Administrator,  and  to  have  an  observer 
present  during  the  test 

(e)  Additional  notification 
requirements  for  sources  with 
continuous  emission  monitoring 
systems.  The  owner  or  operator  of  an 
affected  source  using  a  CEMS  shall 
furnish  the  Administrator  written 
notification  that  applies  to  a  CMS  as 
specified  in  §§  63.9(g)(1)  through 
63.9(g)(3)  of  subpart  A  of  this  part. 

(fl  Notification  of  compliance  status. 
The  owner  or  operator  of  an  affected 
source  shall  submit  a  notification  of 
compliance  stattis  as  required  by 
§  63.9(h)  of  subpart  A  of  this  part  when 
the  source  becomes  subject  to  this 
standard. 

S  63.1 163    Reporting  requirements. 

(a)  Reporting  results  of  performance 
tests.  As  required  by  §  63.10(d)(2)  of  this 
part,  the  owner  or  operator  of  an 
affected  source  shall  report  the  results  of 
the  initial  performance  test  as  part  of  the 
notification  of  compliance  status 
reouired  in  §  63.1162  of  this  subpart. 

(d)  Progress  reports.  The  owner  or 
operator  of  an  affected  source  who  is 
required  to  submit  progress  reports 
under  §  63.6(i)  of  subpart  A  shall  submit 
such  reports  to  the  Administrator  (or  the 
State  with  an  approved  permit  program) 
by  the  dates  specified  in  the  written 
extension  of  compliance. 

(c)  Periodic  startup,  shutdown,  and 
malfunction  reports.  Section  63.6(e)  of 
subpart  A  of  this  part  requires  the  owner 
or  operator  of  an  affected  source  to 
operate  and  maintain  each  affected 
emission  source  and  associated  air 
pollution  control  equipment  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  (at  least  to  the 
level  required  by  the  standard)  at  all 
times,  including  during  any  period  of 
startup,  shutdown,  or  malhmction. 
Malfunctions  must  be  corrected  as  soon 
as  practicable  after  their  occurrence  in 
accordance  with  the  startup,  shutdown, 
and  malfiinction  plan. 

(1)  Plan.  As  required  by  §  63.6(e)(3)  of 
subpart  A  of  this  part,  the  owner  or 
operator  shall  develop  and  implement  a 
written  startup,  shutdown,  and 
malfunction  plan  that  provides  a 
detailed  description  of  the  procedures 
for  operating  the  emission  source  or 
control  system  during  a  period  of 
startup,  shutdown,  or  malfunction  and  a 
program  of  corrective  action  for 
malfunctioning  process  and  air 
pollution  control  equipment.  If 
applicable,  §63. 8(c)(l)(i)  of  subpart  A 
also  requires  that  the  plan  shall  identify 
all  routine  or  otherwise  predictable 
malfunctions  for  a  CEMS  used  to 
comply  with  the  standard. 


(2)  Reports.  As  required  by 
§63.10(d)(5)(i)  of  subpart  A  of  this  part, 
if  actions  taken  by  an  owner  or  operator 
during  a  startup,  shutdown,  or 
malfunction  of  an  affected  source 
(including  actions  taken  to  correct  a 
malfunction)  are  consistent  with  the 
procedures  specified  in  the  startup, 
shutdown,  and  malfunction  plan,  the 
owner  or  operator  shall  state  such 
information  in  a  semiaimual  report  The 
report,  to  be  certified  by  the  owner  or 
operator  or  other  responsible  official, 
shall  be  submitted  semiannually  and 
delivered  or  (>ostmarked  by  the  30th  day 
following  the  end  of  each  calendar  hal^ 
and 

(3)  Any  time  an  action  taken  by  an 
owner  or  operator  during  a  startup, 
shutdown,  or  malfunction  (including 
actions  taken  to  correct  a  malfunction) 
is  not  consistent  with  the  procediues  in 
the  startup,  shutdown,  and  malfunction 
plan,  the  owner  or  operator  shall 
comply  with  all  requirements  of 

§  63.10(d)(5)(ii)  of  subpart  A  of  this  part 

(d)  CEMS  performance  evaluations.  If 
a  CEMS  is  used,  the  owner  or  operator 
is  required  to  conduct  an  annual 
performance  evaluation  of  the  CEMS 
and  submit  a  written  report  of  the 
results  as  described  for  a  CMS  imder 

§  63.10(e)(2)  of  subpart  A  of  this  part. 
The  owner  or  operator  shall  submit  the 
report  simultaneously  with  the  results 
of  the  initial  performance  test. 

(e)  Excess  emissions  and  CEMS 
performance  report  and  summary 
report.  The  owner  or  operator  of  an 
affected  source  required  to  install  a 
CEMS  shall  comply  with  all 
requirements  of  $  63.10(e)(3)  of  subpart 
A  of  this  part 

163.1164    Recordkeeping  requirements. 

(a)  General  recordkeeping 
requirements.  As  required  by 
§  63.10(b)(2)  of  subpart  A  of  this  part, 
the  owner  or  operator  shall  mnintnin 
records  for  5  years  from  the  date  of  each 
record  of: 

(1)  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  operation  (i.e.,  process  equipment 
and  control  devices); 

(2)  The  occurrence  and  duration  of 
each  malfunction  of  the  source  or  air 
pollution  control  equipment; 

(3)  All  maintenance  performed  on  the 
air  pollution  control  equipment; 

(4)  Actions  taken  during  periods  of 
startup,  shutdown,  and  malfunction 
(including  corrective  actions  to  restore 
malfimctioning  process  and  air 
pollution  control  equipment  to  its 
normal  or  usual  manner  of  operation) 
whan  such  actions  are  different  from  the 
procedtires  specified  in  the  startup, 
shutdown,  and  malfunction  plan; 
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(5)  All  information  necessary  to 
demonstrate  conformance  with  the 
startup,  shutdown,  and  malfunction 
plan  when  all  actions  taken  diuing 
periods  of  startup,  shutdown,  and 
malfunction  (including  corrective 
actions)  are  consistent  with  the 
procedures  specified  in  such  plan.  This 
infonnation  can  be  recorded  in  a 
checklist  or  similar  form.  (See 
§63.10(b)(2)(v)  of  subpart  A.  of  this 
part.); 

(6)  All  required  measurements  needed 
to  demonstrate  compliance  with  the 
standard  and  to  support  data  that  the 
source  is  required  to  report,  including, 
but  not  limited  to,  performance  test 
measurements  (including  initial  and  any 
subsequent  performance  tests)  and 
measiu^ments  as  may  be  necessary  to 
determine  the  conditions  of  the  initial 
test  or  subsequent  tests; 

(7)  All  results  of  initial  or  subsequent 
performance  tests; 

(8)  If  the  owner  or  operator  has  been 
granted  a  waiver  from  recordkeeping  or 
reporting  requirements  under  §  63.10(f) 
of  subpart  A  of  this  part,  any 
information  demonstrating  whether  a 
source  is  meeting  the  requirements  for 
a  waiver  of  recordkeeping  or  reporting 
requirements; 

(9)  If  the  owner  or  operator  has  been 
granted  a  waiver  from  the  initial 
performance  test  under  §  63.7(h)  of 
subpart  A  of  this  part,  a  copy  of  the  full 
request  emd  the  Administrator's 
approval  or  disapproval; 

(10)  All  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status  required  by  §  63.9  of 
subpart  A  of  this  part;  and 

(11)  Records  of  any  applicability 
determination,  including  supporting 
analyses. 

(b)  Subpart  CCC  records.  (1)  In 
addition  to  the  general  records  required 
by  paragraph  (a)  of  this  section,  the 
ownw  or  operator  shall  maintain 
records  for  5  years  from  the  date  of  each 
record  of: 

(i)  Records  of  pressure  drop  across  the 
scrubber  and  of  pH  levels  or  other 
measures  of  acidity  of  the  scrubber 


effluent  if  a  wet  scrubber  is  used  and 
readings  are  taken  manually; 

(ii)  Records  of  manufacturer 
certification  that  monitoring  devices  are 
acciirate  to  within  5-percent  and  of 
semiannual  calibration; 

(iii)  Copy  of  the  written  maintenance 
plan  for  each  emission  control  device; 
and 

(iv)  Records  of  each  maintenance 
inspection  and  repair,  replacement,  or 
other  corrective  action. 

(2)  The  owner  or  operator  of  an  acid 
regeneration  plant  shall  also  maintain 
records  for  5  years  from  the  date  of  each 
record  of  process  offgas  temperature  and 
excess  air  feed  rate. 

(c)  General  records  and  subpart  CCC 
records  for  the  most  looent  2  years  of  . 
operation  must  be  maintained  on  site. 
Records  for  the  previous  3  years  may  be 
maintained  off  site. 

(d)  CEMS  recordkeeping 
requirements.  The  owner  or  operator 
using  a  CEMS  shall  also  comply  with 
the  recordkeeping  requirements  in 
§§  63.10(b)(2)(vi)  through 
63.10(b)(2)(xiv)  and  §  63.10(c)  of  subpart 
A  of  this  part  that  apply  to  a  CMS, 
including: 

(1)  Each  period  when  a  CEMS  is 
malfunctioning  or  inoperative 
(including  out  of  control  periods); 

(2)  All  required  measurements  needed 
to  indicate  compliance  with  the 
standard  that  support  data  that  the 
source  is  required  to  report  including, 
but  not  limited  to,  15-minute  averages  of 
continuous  emission  monitoring  data 
and  raw  performance  evaluations; 

(3)  All  results  of  CEMS  performance 
evaluations; 

(4)  All  measurements  necessary  to 
determine  the  conditions  of 
performance  evaluations: 

(5)  All  calibration  checks  on  the 
continuous  emission  monitor; 

(6)  All  adjustments  and  maintenance 
performed  on  a  CEMS; 

(7)  All  emission  levels  relative  to 
obtaining  permission  to  use  an 
alternative  to  the  relative  acciuBcy  test, 
if  the  owner  or  operator  has  been 


granted  permission  iwder  §  63.8(0(6)  of 
subpart  A  of  this  part; 

(8)  All  required  CEMS  measurements 
(including  monitoring  data  recorded 
during  unavoidable  breakdowns  and  out 
of  control  periods); 

(9)  The  date  and  time  identifying  each 
period  during  which  the  CEMS  was 
inoperative  (except  for  span  checks)  or 
out  of  control  periods.  (See  §  63.8(cK7) 
of  subpart  A  of  this  part): 

(10)  The  specific  identification  (i.e., 
the  date  and  time  of  commencement 
and  termination)  of  each  time  period  of 
excess  emissions  and  parameter 
exceedances  and  excursions  that  occurs 
during  startups,  shutdowns,  and 
malfunctions  of  the  emission  source; 

(11)  The  specific  identification  of 
each  time  period  of  excess  emissions 
and  parameter  exceedances  and 
excursions  that  occurs  during  periods 
other  than  startups,  shutdowns,  and 
malfunctions  of  the  emission  source; 

(12)  The  nature  and  cause  of  any 
malfunction  (if  known); 

(13)  The  corrective  action  taken  or 
preventative  measures  adopted; 

(14)  The  nature  of  the  repairs  or 
adjustments  to  the  CEMS  that  was 
inoperative  or  out  of  control; 

(15)  The  total  process  operating  time 
during  the  reporting  period;  and 

(16)  All  procedures  that  are  a  part  of 
a  quality  control  program  developed 
and  implemented  for  the  CEMS  under 
§  63.8(d)  of  subpart  A  of  this  part. 

163.1166    DetogMon  of  authortty. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)(1)  Section  63.1160(e)  of  this 
subpart  for  approval  of  an  alternative 
measurement  method;  and 

(2)  Section  63.6(g)  of  subpart  A  of  this 
part  for  approval  of  an  alternative 
nonopacity  emission  standard. 

H63.1166  through  63.1174    [RMerved] 


Appendix  A  to  Subpart  CCC  of  Part  63— Appucabiuty  of  General  Provisions  (40  CFR  Part  63,  Subpart  A) 

TO  Subpart  CCC 


Reference 


63.1-63.5  

63.6<a>-63.6(f) 
63.6(g)  


63.6(h) 


63.6(0-63.6(0 

63.7  

63.8  


Applies  to  subpart 

cxx; 


CoiTMnent 


EPA  reserves  approval  of  aitemative  rxKiopecity  emission 

standard. 
Subpart  does  not  contain  an  opacity  or  visit>le  emission 

standwd. 


Sections  tttat  apply  to  a  CMS  apply  to  a  CEMS  wtten  used. 
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Appendix  A  to  Subpart  CCC  of  Part  63— Appucabiuty  of  General  Provisions  (40  CFR  Part  63,  Subpart  A) 

TO  Subpart  CCC— Continued 


Reference 


63.9(a>-63.9(f);  63.9(h>-«3.9(j) „ 

^^•»\yi  ■■••■•••••••••••••••■•••••••*■••*•••■»•■••••••••••««■■••••«■••■«••■••»•«..•••••>••■ 

63. 1 0(a)  ....„ „ „ 

63. 1 0(b)(1) „„... 

63. 1 0(b)(2)(l>-63. 1 0(b)(2)(v);  63. 1 0(b)(2)(vli>-63. 10(b)(2)(lx); 
63. 1 0(b)(2)(xii>-63. 1 0(b)(2)(xiv). 

63.10(b)(2)(vi);  63.10(b)(2)(x>-63.10(b)(2)(xO 

63.10(b)(3) 

63.10(c)  _ 

63.10(d)(1)-63.10(d)(2) ^ 

63.10(d)(3) „„ 


63.10(d)(4)-63.10(d)(5) 

63.10(e)  „.. 

63.10(0  

63.11   

63.12-63.15  


Applies  to  subpart 
CCC 


Yet 
Yes 
Yes 
Yes 
Yes 


Yes.. 

Yea 

Yes.. 
Yes.. 
No  ... 


Yes.., 
Yes... 
Yes... 
No  .... 
Yes. 


Comment 


Applies  only  wtien  a  CEMS  is  used. 

Applies  only  wtien  a  CEMS  is  used.  . 

Applies  only  wtien  a  CEMS  is  used. 

Subpart  does  not  contain  an  opacity  or  visibte  emission 
standard. 

Applies  only  when  a  CEMS  is  used. 

The  use  of  flares  is  not  required. 


[FR  Doc.  97-23631  Filed  9-17-97;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolidated 
Listing  of  Schedules  A,  B,  and  C 
Exceptions 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
1997,  as  required  by  Civil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Service. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Persoimel  Management  (OPM) 
to  publish  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
§  213.103(c).  further  requires  that  a 
consolidated  Listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A,  B,  and  C  excepted 
appointing  authorities.  Interested 
parties  needing  information  about 
specific  authorities  during  the  year  may 
obtain  information  by  contacting  the 
Staffing  Reinvention  Office.  Room 
6A12,  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Washington,  DC 
20415,  or  by  calling  (202)  606-0830. 

The  following  exceptions  were 
current  on  June  30. 1997: 

Schedule  A 

Section  213.3102    Entire  Executive 
Civil  Service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant, 
(bj  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  under  this  paragraph. 
However,  an  appointment  that  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(f)  Chinese,  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
Uutieo  uf  which  are  part-time  or 
intermittent  in  which  the  appointee  will 


receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  f^t  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime, 
night,  Sunday,  or  holiday  work.  It  does 
not,  however,  include  any  mandatory 
within-grade  salary  increases  to  which 
the  employee  becomes  entitled 
subsequent  to  appointment  under  this 
authority.  Appointments  under  this 
authority  may  not  be  for  temporary 
project  employment. 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  to  be  regularly  employed 
but  it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Temporary  and  less-than-fuU  time 
positions  for  which  examining  is 
impracticable.  These  are: 

(1)  Positions  in  remote/isolated 
locations  where  examination  is 
impracticable.  A  remote/isolated 
location  is  outside  of  the  local 
commuting  area  of  a  population  center 
from  which  an  employee  can  reasonably 
be  expected  to  travel  on  short  notice 
under  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  housing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  servicing  examining  office 
can  schedule  tests  and/or  reasonably 
expect  to  attract  applicants.  An 
individual  appointed  under  this 
authority  may  not  he  employed  in  the 
same  agency  under  a  combination  of 
this  and  any  other  appointment  to 
positions  involving  related  duties  and 
requiring  the  same  qualificadons  for 
more  than  1 ,040  working  hours  in  a 
service  year.  Temporary  appointments 
under  this  authority  may  be  extended  in 
1-year  increments,  with  no  limit  on  the 
number  of  such  extensions,  as  an 
exception  to  the  service  limits  in 
§213.104. 

(2)  Positions  for  which  a  critical 
hiring  need  exists.  This  includes  both 
short-term  positions  and  continuing 
positions  that  an  agency  must  fill  on  an 
interim  l>asis  pending  completion  of 
competitive  examining,  clearances,  or 
other  procedures  required  for  a  longer 
appointment.  Appointments  under  this 
authority  may  not  exceed  30  days  and 
may  be  extended  up  to  an  additional  30 
days  if  continued  employment  is 
e&^ential  lu  the  agency  s  operations.  Thb 
appointments  may  not  be  used  to  extend 


the  service  limit  of  any  other  appointing 
authority.  An  agency  may  not  employ 
the  same  individual  under  this  authority 
for  more  than  60  days  in  any  12-month 
period. 

(3)  Other  positions  for  which  OPM 
determines  that  examining  is 
impracticable. 

[])  Positions  filled  by  current  or 
former  Federal  employees  eligible  for 
placement  under  special  statutory 
provisions.  Appointments  under  this 
authority  are  subject  to  the  following 
conditions: 

(1)  Eligible  employees,  (i)  Persons 
previously  employed  as  National  Guard 
Technicians  under  32  U.S.C.  709(a)  who 
are  entitled  to  placement  under 

§  353.110  of  this  chapter,  or  who  are 
applying  for  or  receiving  an  annuity 
under  the  provisions  of  5  U.S.C.  8337(h) 
or  5  U.S.C.  8456  by  reason  of  a  disability 
that  disqualifies  them  from  membership 
in  the  National  Guard  or  from  holding 
the  military  grade  required  as  a 
condition  of  their  National  Guard 
employment; 

(li)  Executive  branch  employees 
(other  than  employees  of  intelligence 
agencies)  who  are  entitled  to  placement 
under  §  353.110  but  who  are  not  eligible 
for  reinstatement  or  noncompetitive 
appointment  under  the  provisions  of 
part  315  of  this  chapter. 

(iii)  Legislative  and  judicial  branch 
employees  and  employees  of  the 
intelligence  agencies  defined  in  5  U.S.C. 
2302(a)(2)(C)(ii)  who  are  entitled  to 
placement  assistance  under  §353.110. 

(2)  Employees  excluded.  Employees 
who  were  last  employed  in  Schedule  C 
or  under  a  statutory  authority  that 
specified  the  employee  served  at  the 
discretion,  will,  or  pleasure  of  the 
agency  are  not  eligible  for  appointment 
under  this  authority. 

(3)  Position  to  which  appointed. 
Employees  who  are  entitled  to 
placement  under  §  353.110  will  be 
appointed  to  a  position  that  OPM 
determines  is  equivalent  in  pay  and 
grade  to  the  one  the  individual  left, 
unless  the  individual  elects  to  be  placed 
in  a  position  of  lower  grade  or  pay. 
National  Guard  Technicians  whose 
eligibility  is  based  upon  a  disability  may 
be  appointed  at  the  same  grade,  or 
equivalent,  as  their  National  Guard 
Technician  position  or  at  any  lower 
grade  for  which  they  are  available. 

(4)  Conditions  of  appointment,  (i) 
Individuals  whose  placement  eligibility 
is  based  on  an  appointment  without 
time  limit  will  receive  appointments 
without  time  limit  under  this  authority. 
These  appointees  may  be  reassigned, 
promoted,  or  demoted  to  any  position 
within  thb  same  dgeucy  foi  whicn  tAey 
qualify.. 


(ii)  Individuals  who  are  eligible  for 
placement  under  §  353.110  based  on  a 
time-limited  appointment  will  be  given 
appointments  for  a  time  period  equal  to 
the  unexpired  portion  of  their  previous 
appointment. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  and  technical 
experts  for  consultation  purposes. 

(m)  (Reserved). 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on 
a  part-time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

(p}-(s)  (Reserved). 

(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Personnel  Manual 
chapter  306.  Upon  completion  of  2  years 
of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who: 
(1)  under  a  temporary  appointment  have 
demonstrated  their  ability  to  perform 
the  duties  satisfactorily;  or  (2)  have  been 
certified  by  counselors  of  State 
vocational  rehabilitation  agencies  or  the 
Veterans  Administration  as  likely  to 
succeed  in  the  performance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(v)-(w)  [Reserved]. 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
work-release  programs  authorized  by 
the  Prisoner  Rehabilitation  Act  of  1965, 
the  District  of  Columbia  Work  Release 
Act,  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 


not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  1  additional 
year  each  upon  a  finding  that  the  inmate 
is  still  in  a  work-release  status  and  that 
a  local  recruiting  shortage  still  exists. 
No  person  may  serve  under  this 
authority  longer  than  1  year  beyond  the 
date  of  that  person's  release  from 
custody. 

(y)  (Reserved). 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  aliens  in 
the  absence  of  qualified  citizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)-(ee)  [Reserved]. 

(ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  under  Public  Law  91- 
452  and  related  statutes.  A  person 
appointed  under  this  authority  may 
continue  to  be  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  he/she  remains 
in  the  same  agency  without  a  break  in 
service. 

(ge)-(hh)  [Reserved]. 

(u)  Positions  of  Presidential  Intern, 
GS-9  and  11,  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  GS- 
9  level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
1  additional  year.  Upon  completion  of  2 
years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
luider  the  provisions  of  Executive  order 
12364,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(ji-kk)  [Reserved]. 

(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 


emplo3rees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 

Section  213.3103    Executive  Office  of 
the  President 

(a)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-0/15. 

(c)  Council  on  Envitonmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  15  on  the  staff 
of  the  Council. 

(d)-<f)  [Reserved]. 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Coimcil. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  of  Senior 
Policy  Analyst,  GS-14;  PoUcy  Analyst. 
GS-11/14;  and  Policy  Research 
Assistant,  GS— 9,  for  employment  of 
anyone  not  to  exceed  5  years  on  projects 
of  a  high  priority  nature. 

(i)  Office  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  15  positions, 
GS-15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
expertise  in  drug-related  issues  and/or 
technical  knowledge  to  aid  in  anti-drug 
abuse  efforts. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Director 
General  of  the  Foreign  Service  and  the 
Director  of  Personnel,  Office  of  the 
Under  Secretary  for  Management 

(2)  One  position  of  Museum  Curator 
(Arts),  in  the  Office  of  the  Under 
Secretary  for  Management,  whose 
incumbent  will  serve  as  Director, 
Diplomatic  Reception  Rooms.  No  new 
appointments  may  be  made  after 
February  28,  1997. 

(b)  American  Embassy,  Paris,  France. 
(1)  Chief,  Travel  and  Visitor  Unit  No 
new  appointments  may  be  made  under 
this  authority  after  August  10, 1981. 

(cHO  [Reserved]. 

(g)  Bureau  of  Population,  Refugees, 
and  Migration.  (1)  Not  to  exceed  10 
positions  at  grades  GS-5  through  11  on 
the  staff  of  the  Bureau. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Travel  Officer.  No  new 
appointments  may  be  made  imder  this 
authority  after  June  11, 1981. 

(2)  One  position  of  the  Director,  Art 
in  Embassies  Program,  GM-1001-15. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
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GS-13  through  GS-17  to  supplement 
pennanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this' authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees."  when  filled  by 
apf>ointment  of  persons  who  are  not 
citizens  of  the  United  States:  and 
positions  in  foreign  countries  of 
messenger  and  janitor. 

(2H5)  [Reserved). 

(6)  Two  hundred  positions  of 
Criminal  Investigator  for  special 
assignments. 

(7H8)  [Reserved). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Office  of  the  Comptroller  of  the 
Currency.  (1)  Not  to  exceed  six  positions 
fiUed  under  the  Professional  Accounting 
Fellow  Program.  Appointments  under 
this  authority  may  not  exceed  2  years, 
but  may  be  extended  for  not  to  exceed 
an  additional  90  days  to  complete 
critical  projects. 

(d)  Office  of  Thrift  Supervision.  (1)  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 
OTS.  No  new  appointments  may  be 
made  under  this  authority  after 
December  31,  1993. 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  GS-1510-14/15. 
Appointments  to  these  positions  must 
be  for  periods  not  to  exceed  24  months. 

(f)  (Reserved). 

(g)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  investigator  for  special 
assignments. 

(h)  [Reserved). 

(i)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  GS-5  and  below  established  in 
Emergency  Disbursing  Offices  to  process 
emergency  payments  to  victims  of 
catastrophes  or  natiual  disasters 


requiring  emergency  disbursing 
services.  Employment  under  this 
authority  may  not  exceed  1  year. 

Section  213.3106    Department  of 
Defense 

(a)  Office  of  the  Secretary,  (l)  Two 
positions  above  GS-15  in  support  of  the 
President's  Commission  on  Critical 
In&astructure  Protection.  This  authority 
remains  in  effect  for  six  months  after 
termination  of  the  Commission. 

(2H5)  [Reserved). 

(6)  One  Executive  Secretary,  US- 
USSR  Standing  Consultative 
Commission  and  Staff  Analyst  (SALT), 
Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs). 

(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army.  Navy,  and 
Air  Force).  (1)  Professional  positions  in 
Military  IDependent  School  Systems 
overseas. 

(2)  Positions  in  attache  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Eaucational  Specialist 
the  incumbents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
stafEs  of  the  chaplains  in  the  military 
services. 

(5)  Positions  imder  the  program  for 
utilization  of  alien  scientists,  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense,  when  occupied  by  alien 
scientists  initially  employed  under  the 
program  including  those  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  military  or 
civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  under  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
separation  of  a  dependent's  sponsor. 
Provided,  that  (i)  a  school  employee 
may  be  permitted  to  complete  the 
school  year;  and  (ii)  an  employee  other 
than  a  school  employee  may  be 
permitted  to  serve  up  to  1  additional 
year  when  the  military  department 
concerned  finds  that  the  additional 
employment  is  in  the  interest  of 
management. 

(7)  Twenty  secretarial  and  staff 
support  positions  at  CS-12  or  below  on 
the  White  House  Support  Group. 

(8)  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 


Engineering  Apprenticeship  Program  for 
High  School  Students.  Persons 
employed  under  this  authority  shall  be 
bona  fide  high  school  students,  at  least 
14  years  old,  pursuing  courses  related  to 
the  position  occupied  and  limited  to 
1 ,040  working  hours  a  year.  Children  of 
EXDD  employees  may  be  appointed  to 
these  positions,  notwithstanding  the 
sons  and  daughters  restriction,  if  the 
positions  are  in  field  activities  at  remote 
locations.  Appointments  under  this 
authority  may  be  made  only  to  positions 
for  which  qualification  standards 
established  under  5  CFR  Part  302  are 
consistent  with  the  education  and 
experience  standards  established  for 
comparable  positions  in  the  competitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  any  other 
appointing  authority. 

(c)  Defense  Contract  Audit  Agency.  (1) 
Not  to  exceed  two  positions  of 
Accounting  Fellow,  Auditor,  GM-511- 
14,  filled  under  the  Accounting 
Fellowship  Program.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(d)  General.  (1)  Positions  concerned 
with  advising,  administering, 
supervising,  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 
it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
communications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  military 
departments.  This  includes  all  positions 
of  intelligence  research  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
applications  of  engineering,  physical  or 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelligence 
technician  positions  in  which  a  majority 
of  the  incumbent's  time  is  spent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
management  of  intelligence  resources. 

(e)  uniformed  Services  University  of 
the  Health  Sciences. 
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(1)  Positions  of  President,  Vice 
Presidents,  Assistant  Vice  Presidents, 
Deans,  Deputy  Deans,  Associate  Deans, 
Assistant  Deans,  Assistants  to  the 
President,  Assistants  to  the  Vice 
Presidents,  Assistants  to  the  Deans, 
Professors,  Associate  Professors, 
Assistant  Professors,  Instructors, 
Visiting  Scientists,  Research  Associates, 
Senior  Research  Associates,  and 
Postdoctoral  Fellows. 

(2)  Positions  established  to  perform 
work  on  projects  funded  from  grants. 

(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
policy  analyst.  GS-15,  at  the  Strategic 
Concepts  Dievelopment  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  6  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or  3-year  increments, 
indefinitely. 

(g)  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Systems  Management 
College,  Fort  Behmir,  Va.  (1)  The  Provost 
and  professors  in  grades  GS-13  through 
15. 

(i)  George  C.  Marshall  European 
Center  for  Security  Studies,  Ganmsch, 
Germany.  (1)  The  Director,  Deputy 
Director,  and  fKisitions  of  professor, 
instructor,  and  lecturer  at  the  George  C. 
Marshall  European  Center  for  Security 
Studies,  Garmisch,  Germany,  for  initial 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  increments 
from  1  to  2  years  thereafter. 

(j)  Asia-Pacific  Center  for  Security 
Studies,  Honolulu,  Hawaii.  (1)  The 
Director,  Deputy  Director,  Dean  of 
Academics,  Director  of  College,  deputy 
department  chairs,  and  senior  positions 
of  professor,  associate  professor,  and 
research  fellow  within  the  Asia  Pacific 
Center.  Appointments  may  be  made  not 
to  exceed  3  years  and  may  be  extended 
for  periods  not  to  exceed  3  years. 

Section  213.3107    Department  of  the 
Army. 

.  (a)  General.  (l)-(2)  [Reserved). 

(3)  Not  to  exceed  500  Medical  and 
Dental  Intern,  Resident  and  Fellow 
positions,  whose  incumbents  are 
training  under  graduate  medical/dental 
education  programs  in  Army  Medical 
Department  fecilities  worldwide,  and 
whose  compensation  is  fixed  imder  5 
U.S.C.  5351-5356.  Employment  imder 
this  authority  may  not  exceed  4  years, 
unless  extended  with  prior  approval  of 
OPM. 

(bHc)  (Reserved). 

(d)  U.S.  Military  Academy,  West 
Point,  New  York.  (1)  Civilian  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 


Activities  Coordinator,  Chapel  Organist 
and  Choir-Master,  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
coaches.  Facility  Manager,  Building 
Manager,  three  Physical  Therapists 
(Athletic  Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs, 
Deputy  Director  of  Alumni  Affairs;  and 
librarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  from  active 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
Military  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disabihty. 

{e)-(f)  [Reserved). 

(g)  Defense  Language  Institute.  (1)  All 
positions  (professors,  instructors, 
lecturers)  which  require  proficiency  in  a 
foreign  language  or  a  knowledge  of 
foreign  language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  PA.  (1)  Positions  of  professor, 
instructor,  or  lecturer  associated  with 
courses  of  instruction  of  at  least  10 
months  duration  for  employment  not  to 
exceed  5  years,  which  may  be  renewed 
in  1-,  2-,  3-,  4-,  or  5-year  increments 
indefinitely  thereafter. 

(i)  (Reserved). 

(j)  U.S.  Military  Academy  Preparatory 
School,  Fort  Monmouth,  Newfersey.  (1) 
Positions  of  Academic  Director, 
Department  Head,  and  Instnictor. 

(k)  U.S.  Army  Command  and  General 
Staff  College,  Fort  Leavenworth,  Kansas. 
(1)  Positions  of  professor,  associate 
professor,  assistant  professor,  and 
instructor  associated  with  courses  of 
instruction  of  at  least  10  months 
diuration,  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3, 4,  or  5-year  increments 
indefinitely  thereafter. 

Section  213.3108    Department  of  the 
Navy. 

(a)  General.  (1)  [Reserved). 

(2)  Positions  of  Student  Pharmacist 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  clinics  and 
departments  when  filled  by  students 
who  are  enrolled  in  an  approved 
pharmacy  program  in  a  participating 
nonfederal  institution,  and  whose 
compensation  is  fixed  under  5  U.S.C 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(3)  [Reserved). 

(4)  Not  to  exceed  50  positions  of 
resident-in-training  at  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
training  programs,  when  filled  by 
residents  assigned  as  affiliates  for  part  of 
their  training  bom  nonfederal  hospitals. 
Assignments  shall  be  on  a  temporary 


(full-time  or  part-time)  or  intermittent 
basis,  shall  not  amount  to  more  than  6 
months  for  any  person,  and  shall  be 
applied  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.Q 
5351-54. 

(5)  [Reserved]. 

(6)  Positions  of  Student  Operating 
Room  Technician  for  temporary,  part- 
time,  or  intermittent  employment  in 
U.S.  naval  regional  medical  centers  and 
hospitals,  when  filled  by  students  who 
are  enrolled  in  an  approved  operating 
room  technician  program  in  a 
participating  nonfederal  institution, 
whose  compensation  is  fixed  imder  5 
U.S.C  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  Student  Social  Worker 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enrolled  in  academic 
institutions:  Provided,  that  the  work 
performed  in  the  agency  is  to  be  used 
by  the  student  as  a  basis  for  completing 
certain  academic  requirements  by  such 
educational  institution  to  qualify  for  a 
graduate  degree  in  social  woriL  This 
authority  shall  be  applied  only  to 
students  whose  compensation  is  fixed 
under  5  U.S.C.  5351-54. 

(8)  Positions  of  Student  Practical 
Nurse  for  temporary,  part-time,  or 
intermittent  employment  in  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  trainees 
enrolled  in  a  nonfederal  institution  in 
an  approved  program  of  educational  and 
clinical  training  which  meets  the 
requirements  for  licensing  as  a  practical 
nurse.  This  authority  shall  be  applied 
only  to  trainees  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 

(9)  [Reserved). 

(10)  Positions  of  Medical  Technology 
Intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in 
nonfederal  institutions.  Employment 
under  this  authority  may  be  on  a  full- 
time,  part-time,  or  intrnmittent  basis  but 
may  not  exceed  1  year.  This  authority 
shall  be  applied  only  to  8tud«its  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(11)  Positions  of  Medical  Intern  in 
U.S.  naval  regional  medical  centen, 
hospitals,  and  dispensaries,  when  filled 
by  peraons  who  are  serving  medical 
internships  at  participating  nonfederal 
hospitals  and  whose  compensation  is 
fixed  under  5  U.S.C  5351-54. 
Employment  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  Student  Speech 
Pathologist  at  U.S.  naval  regioiud 
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medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  persons 
who  are  enrolled  in  participating 
nonfederal  institutions  and  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(13)  Positions  of  St'ident  Dental 
Assistant  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  persons  who  are  enrolled 
in  participating  nonfederal  institutions 
and  whose  compensation  is  fixed  under 
5  U.S.C  5351-54.  Employment  under 
this  authority  may  not  exceed  1  year. 

(14)  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  Librarian,  Organist-Choirmaster, 
Registrar,  the  Dean  of  Admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  CS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Policy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility. 
Barking  Sands,  Hawaii.  (1)  All 
positions.  This  authority  applies  only  to 
positions  that  must  be  filleid  pending 
final  decision  on  contracting  of  Facility 
operations.  No  new  appointments  may 
be  made  under  this  authority  after  July 
29, 1988. 

(f)  (Reserved). 

(g)  Office  of  Naval  Research.  (1) 
Scientific  and  technical  positions,  GS/ 
GM-13/15.  in  the  Office  of  Naval 
Research  Asian  Office  in  Tokyo,  Japan, 
which  covers  East  Asia,  New  21ealand 
and  Australia.  Positions  are  to  be  filled 
by  personnel  having  specialized 
experience  in  scientific  and/or  technical 
disciplines  of  current  interest  to  the 
Department  of  the  Navy. 

Section  213.3109    Department  of  the 
Air  Force. 

(a)  Office  of  the  Secretary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administrative  responsibilities  may  be 


exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  Ninety-five  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions,  GS-11  through  GS-15,  in 
Detachments  6  and  51,  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases, 
California,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy, 
Colorado.  (1)  [Reserved]. 

(2)  Positions  of  Professor,  Associate 
Professor,  Assistant  Professor,  and 
Instructor,  in  the  Dean  of  Faculty, 
Commandant  of  Cadets,  Director  of 
Athletics,  and  Preparatory  School  of  the 
United  States  Air  Force  Academy. 

(e)  (Reserved). 

(f)  Air  Force  Office  of  Special 
Investigations.  (1)  Not  to  exceed  250 
positions  of  Criminal  Investigators/ 
Intelligence  Research  Specialists,  GS-5 
throu^  GS-15. 

(g)  Not  to  exceed  eight  positions,  GS- 
12  through  15,  in  Headquarters  Air 
Force  Logistics  Command,  DCS  Material 
Management,  Office  of  Special 
Activities,  Wright-Patterson  Air  Force 
Base,  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  Air  University,  Maxwell  Air  Force 
Base,  Alabama.  (1)  Positions  of 
Profiessor,  Instructor,  or  Lecturer. 

(i)  Air  Force  Institute  of  Technology, 
Wright-Patterson  Air  Force  Base,  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist.  GM-346-14,  in  Detachment 
2,  2762  Logistics  Management  Squadron 
(Special),  Greenville,  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics 
Squadron  (Special),  at  Wright-Patterson 
Air  Force  Base,  Ohio. 

(I)  One  position  of  Commander,  Air 
National  Guard  Readiness  Center, 
Andrews  Air  Force  Base,  Maryland. 

Section  213.3110    Department  of 
Justice. 

(a)  General.  (1)  E)eputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2H4)  [Reserved]. 

(5)  Two  positions  above  GS-15  in 
support  of  the  President's  Commission 


on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission. 

(b)  Immigration  and  Naturalization 
Service.  (1)  (Reserved). 

(2)  Not  to  exceed  500  positions  of 
interpreters  and  language  specialists, 
GS-1040-5/9. 

(3)  Not  to  exceed  25  positions.  GS-15 
and  below,  with  proficiency  in 
speaking,  reading,  and  writing  the 
Russian  language  and  serving  in  the 
Soviet  Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow, 
Russia. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved). 

(2)  One  hundred  and  fifty  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-9  through 
GS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11. 

(d)  National  Drug  Intelligence  Center. 
All  positions. 

Section  213.31 12    Department  of  the 
Interior. 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7,  WG-10,  or 
equivalent,  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  sUps  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  grounds, 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent*  or 
seasonal  field  assistants  at  CS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  range  management,  soils, 
engineering,  fishery  and  wildlife 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established 
in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
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rust  control  for  not  to  exceed  180 
working  days  a  year:  Provided,  that  an 
employee  may  work  as  many  as  220 
working'days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 
and  coo{}erating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when  the 
activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  imder  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  wage  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  [Reserved]. 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  [Reserved]. 

(e)  Office  of  the  Assistant  Secretary, 
Territorial  and  International  Affairs.  (1) 
(Reserved]. 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  GS-9,  when  filled  by 
territorial  residents  who  are  U.S. 


citizens  from  the  Virgin  Islands  or 
Guam;  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  tmder  this 
authority  may  not  exceed  6  months. 

(3)  [Reserved]. 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
s]}ecialized  administrative,  profiessional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1-2) 
[Reserved]. 

(3)  Seven  full-time  permanent  and  31 
temporairy,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
California,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  Public  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(5)  All  positions  in  the  Grand  Portage 
National  Monument,  Miimesota,  when 
filled  by  the  appointment  of  recognized 
members  of  the  Miimesota  Chippewa 
Tribe. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  on 
conditions  or  other  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment 
may,  with  prior  approval  of  OPM,  be 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5,  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 

Section  213.31 13    Department  of 
Agriculture. 

(a)  General.  (1)  Agents  employed  in 
field  positions  the  work  of  which  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
applicable  to  positions  in  the 
Agricultural  Research  Service  or  the 
National  Agricultural  Statistics  Service. 
This  authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Marketing  Service:  Agricultural 


commodity  grader  (grain)  and  (meat), 
(poultry),  and  (dairy),  agricultural 
commodity  aid  (grain),  and  tobacco 
inspection  positions. 
(2)-(4)  [Reserved]. 

(5)  Temporary,  intermittent,  or 
seasonal  employment  in  the  field 
service  of  the  Department  in  positions  at 
and  below  GS-7  and  WG-10  in  the 
following  types  of  positions:  Field 
assistants  for  subprofessional  services; 
State  performance  assistants  in  the 
Consolidated  Farm  Service  Agency: 
agrictiltural  helpers,  helper-leaders,  and 
workers  in  the  Agricultural  Research 
Service  and  the  Animal-and  Plant 
Health  Inspection  Service;  and  subject 
to  prior  OPM  approval  granted  in  the 
calendar  year  in  which  the  appointment 
is  to  be  made,  other  clerical,  trades, 
crafts,  and  manual  labor  positions.  Total 
employment  under  this  subparagraph 
may  not  exceed  180  working  days  in  a 
service  year:  Provided,  that  an  employee 
may  work  as  many  as  220  working  days 
in  a  service  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraphs  (i)  and  (m)  of  §  213.3102  or 
positions  wdthin  the  Forest  Service. 

(6)  [Reserved]. 

(7)  Not  to  exceed  34  Program 
Assistants,  whose  experience  acquired 
in  positions  excepted  from  the 
competitive  civil  service  in  the 
administration  of  agriculttiral  programs 
at  the  State  level  is  needed  by  the 
Department  for  the  more  efficient 
administration  of  its  programs.  Np  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1985. 

(b)-(c)  (Reserved). 

(d)  Consolidated  Farm  Service 
Agency.  (1)  (Reserved). 

(2)  Members  of  State  Conunittees: 
Provided,  that  employment  imder  this 
authority  shall  be  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  national  procedures  and 
policies  for  adaptation  at  State  and  local 
levels  within  established  parameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  be 
extended  only  by  the  Secretary  of 
Agricultxire  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 

(e)  Farmers  Home  Adndnistration.  (1) 
(Reserved). 
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(2)  County  committeemen  to  consider, 
recommend,  and  advise  with  respect  to 
the  Farmers  Home  Administration 
pro-am. 

(3)  Temporary  positions  whose 
principal  duties  involve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pursuant  to  current  statutes 
authorizing  natural  disaster  emergency 
loans.  Appointments  under  this 
provision  shall  not  exceed  1  year  unless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM  be  further  extended  for 
additional  periods  not  to  exceed  1  year 
each. 

(4H5)  (Reserved). 

(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agricultural  Marketing  Service.  (1) 
Positions  of  Agricultiurd  Commodity 
Graders,  Agricultural  Commodity 
Technicians,  and  Agricultural 
Commodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
commodities;  Meat  Acceptance 
Specialists,  GS-1 1  and  below;  Clerks, 
Office  Automation  Clerks,  and 
Computer  Clerks  at  GS-5  and  below; 
Clerk-Typists  at  grades  OS— 4  and  below; 
and  Laborers  under  the  Wage  System. 
Employment  under  this  authority  is 
limited  to  either  1,280  hours  or  180  days 
in  a  service  year. 

(2)  Positions  of  Agricultural     - 
Commodity  Graders,  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commodities  and  the  following 
positions  in  support  of  these 
commodities:  Clerks,  Office  Automation 
Clerks,  and  Computer  Clerks  and 
Operators  at  GS-5  and  below;  Clerk- 
Typists  at  grades  GS— 4  and  below;  and, 
under  the  Federal  Wage  System,  High 
Volume  Instrumentation  (HVI) 
Operators  and  HVI  Operator  Leaders  at 
WG/WL-2  and  below,  respectively. 
Instrument  Mechanics/Workers/Helpers 
at  WG-10  and  below,  and  Laborers. 
Employment  under  this  authority  may 
not  exceed  180  days  in  a  service  year. 
In  unforeseen  situations  such  as  bad 
weather  or  crop  conditions, 
unanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  GS-5. 
may  be  employed  as  trainees  for  the  first 
appointment  for  an  initial  period  of  6 
months  for  training  without  regard  to 
the  service  year  limitation. 

(3)  Milk  Market  Administrators. 


(4)  All  positions  on  the  staffs  of  the 
Milk  Market  Administrators. 

(gHW  [Reserved]. 

(1)  Food  Safety  and  Inspection 
Service.  (l>-(2)  (Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-1 1  and 
below  and  nonveterinarians  at 
appropriate  grades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hours  a  year. 

(m)  Grain  Inspection,  Packers  and 
Stockyards  Administration.  (1)  One 
hundred  and  fifty  positions  of 
Agricidtural  Commodity  Aid  (Grain), 
GS-2/4;  100  positions  of  Agricultural 
Commodity  Technician  (Grain).  GS— 4/7; 
and  60  positions  of  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1 ,280  hours  in  a  service  year. 

Section  213.3114    Department  of 
Commerce 

(a)  General.  (lH2)  (Reserved). 
(3)  Not  to  exceed  50  scientific  and 

technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  O^ce  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant, 
GS-301-8,  in  the  Office  of  Economic 
AfSairs.  New  appointments  may  not  be 
made  after  March  30, 1979. 

(c)  One  position  above  GS-1 5  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission. 

(d)  Bureau  of  the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  (1)  Temporary, 
part-time,  or  intermittent  employment 
in  connection  with  major  economic  and 
demographic  censuses  or  with  surveys 
of  a  nonrecurring  or  noncyclical  nature; 
and  (2)  indefinite  employment  for  the 
duration  of  each  decennial  census  for 
key  employees  located  at  the  Master 
District  Offices  (MDO)  and  Processing 
Offices  (PO):  Provided,  that  temporary, 
part-time  employment  of  the  nature 
described  in  (1)  above  will  be  for 
periods  not  to  exceed  1  year;  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  Office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 


(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part- 
time  basis  in  the  field  service.    . 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-1 2  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

(e)-(h)  (Reserved). 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (1)  Thirty  positions 
at  GS-1 2  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  under  the 
jurisdiction  of  the  Under  Secretary  for 
International  Trade.  Incumbents  will  be 
assigned  to  advisory  rather  than  to 
operating  duties,  except  as  operating 
and  administrative  responsibility  may 
be  required  for  the  conduct  of  pilot 
studies  or  special  projects.  Employment 
under  this  authority  will  not  exceed  2 
years  for  an  individual  appointee. 

(2)  (Reserved). 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  tiirough  GS-15,  to  be 
filled  by  persons  qualified  as  industrial 
or  marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  procedures 
applicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  by  the 
Under  Secretary  for  International  Trade, 
and  the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed 

2  years  and  may,  with  prior  approval  of 
OPM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  OPM,  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  facilities, 
meteorological  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal.  Kotzebue.  McGrath,  Northway, 
and  St.  Paul  Island. 

(2)  (Reserved). 

(3)  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Service. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8 
months  in  any  1  calendar  year. 

(k)  [Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
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Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.31 15    Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members. 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members. 
Benefits  Review  Board. 

(b)-{c}  [Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  Supervisory  Manpower 
Development  Specialist  and  Manpower 
Development  Specialist.  GS-7/15.  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  persons  of  one-fomth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.3116    Department  of 
Health  and  Human  Services 

(a)  (Reserved). 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident,  GS-644-7,  in  the 
Blood  Bank  E)epartment.  Clinical 
Center,  of  the  National  Institutes  of 
Health.  Appointments  under  this 
authority  will  not  exceed  1  year. 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Department  of  Health  and  Human 
Services  and  a  cooperating  State, 
county,  municipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  participating  agency 
either  in  salaries,  quarters,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5)  Medical  and  dental  interns, 
extems,  and  residents;  and  student 
nurses. 

(6)  Positions  of  scientific, 
professional,  or  technical  nature  when 
filled  by  bona  fide  students  enrolled  in 
academic  institutions:  Provided,  thdt  the 
work  performed  in  the  agency  is  to  be 
used  by  the  student  as  a  basis  for 
completing  certain  academic 
requirements  required  by  an  educational 
institution  to  qualify  for  a  scientific, 
professional,  or  technical  field.  This 
authority  shall  be  applied  only  to 
positions  with  compensation  fixed 
under  5  U.S.C.  5351-5356. 


(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

(8)  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directiy  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians. 
The  Secretary  of  Health  and  Human 
Services  is  responsible  for  defining  the 
term  "Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Trainee  in  the 
Radiation  Oncology  Branch,  National 
Cancer  Institute.  Employment  under 
this  authority  shall  not  exceed  1  year  for 
any  individual.  This  authority  shall  be 
applied  only  to  positions  with 
compensation  fixed  imder  5  U.S.C. 
5351-5356. 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11)  Pharmacy  Resident  positions  at 
GS-7/9  in  the  National  Institutes  of 
Health's  Clinical  Center,  Pharmacy 
Department.  Employment  in  these 
positions  is  confined  to  graduates  of 
approved  schools  of  pharmacy  and  is 
limited  to  a  period  not  to  exceed  12 
months  pending  licensure. 

(12)  Hospital  Administration  Resident 
positions  at  GS-9  in  the  National 
Institutes  of  Health's  Clinical  Center, 
Bethesda.  Maryland.  Employment  in 
these  positions  is  confined  to  graduates 
of  approved  hospital  or  health  care 
administration  programs  and  is  limited 
to  a  period  not  to  exceed  1  year. 

(13)  (Reserved). 

(14)  Not  to  exceed  30  positions  at 
grades  GS-11/13  associated  with  the 
postdoctoral  training  program  for 
interdisciplinary  toxicologists  in  the 
National  Institute  of  Environmental 
Health  Sciences.  National  Institutes  of 
Health,  Research  Triangle  Park,  North 
Carolina. 

(15)  Not  to  exceed  200  staff  positions, 
GS— 15  and  below,  in  the  Immigration 
Health  Service,  for  an  emergency  staff  to 
provide  health  related  services  to 
foreign  entrants. 

(cHe)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants. 

(gHi)  [Reserved). 

(jj  Health  Care  Financing 
Administration.  (1)  [Reserved). 

(2)  Not  to  exceed  10  professional 
positions,  GS-9  through  CS-15,  to  be 
filled  under  the  Health  Care  Financing 
Administration  Professional  Exchange 
Program.  Appointments  under  this 
authority  will  not  exceed  1  year. 


(k)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Not  to  exceed  10  positions  at 
grades  GS-9/14  in  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  filled  under  the  Policy 
Research  Associate  Program.  New 
appointments  to  these  positions  may  be 
made  only  at  grades  GS-9/12. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

Section  213.3117    Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 
in  by  the  Department  of  Education  and 
a  cooperating  State  educational  agency, 
or  university  or  college,  in  which  there 
is  joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

Section  213.3121    Corporation  for 
National  and  Community  Service 

(a)  All  positions  on  the  staff  of  the 
Corporation  for  National  Community 
Service.  No  new  appointments  may  be 
made  under  this  authority  after 
September  30, 1995. 

Section  213.3124    Board  ofGovemon, 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127    Department  of 
Vetertins  Affairs 

(a)  Construction  Division.  (1) 

Temporary  construction  workers  paid 
from  "purchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  coimaelors,  GS-3  through 
GS-11,  in  Alcoholism  Treatm«it  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  Veterans'  Appeals.  (1) 
Positions,  GS-15,  when  filled  by  a 
member  of  the  Board.  Except  as 
provided  by  section  201(d)  of  Public 
Law  100-687,  appointments  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  may  be  renewed. 

(2)  Positions.  GS-15,  when  filled  by  a 
non-member  of  the  Board  who  is 
awaiting  Presidential  approval  for 
appointment  as  a  Board  member. 

(d)  Not  to  exceed  600  positions  at 
grades  GS-3  through  GS-11,  involved  in 
the  Department's  Vietnam  Era  Veterans 
Readjustment  Counseling  Service. 
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Section  213.3126    U.S.  Infonnation 
Agency 

(a)  Office  of  Congressional  and  Public 
Liaison.  (1)  Two  positions  of  Liaison 
Officer  (Congressional),  GS-14. 

(b)  Five  positions  of  Supervisory 
International  Exchange  Officer 
(Reception  Center  Director),  GS-13  and 
GS-14,  located  in  USIA's  field  offices  of 
New  Orleans,  New  York,  Miami,  San 
Francisco,  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  calendar  year  in  which 
appointment  is  made  with  extensions 
permitted  up  to  a  maximimi  period  of  4 
years. 

Section  213.3129    Thrift  Depositor 
Protection  Oversight  Board 

(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31, 1995. 

Section  213.3130    Securities  and 
Exchange  Commission 

(a)-{b)  [Reserved]. 

(c)  Positions  of  accoimtant  and 
auditor,  GS-13  through  15,  when  filled 
by  persons  selected  under  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Seven  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(2)  Two  additional  identical  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientation  between  Fellowship 
appointments.  These  additional 
identical  positions  must  be  filled  by 
persons  who  either  have  completed  a  2- 
year  Fellowship  or  have  been  selected 
as  replacement  Fellows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  this  authority  must  be  made 
without  a  break  in  service  of  1  workday 
following  completion  of  their  2-year 
term;  incoming  Fellows  appointed 
under  this  provision  must  be  appointed 
to  2-year  Fellowships  without  a  break  in 
service  of  1  workday  following  their  90- 
day  appointments. 

(d)  Positions  of  Economist.  GS-13 
through  15,  when  filled  by  persons 
selected  under  the  SEC  Economic 
Fellow  Program.  No  more  than  four 
positions  may  be  filled  under  this 
authority  at  any  one  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  unless  selected 
under  provisions  set  forth  in  the 
Intergovernmental  Personnel  Act  (IPA), 
5  U.S.C.  3372(b)(2). 

(e)  Not  to  exceed  10  positions  of 
accountant,  GS-12/13.  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Full  Disclosure  Program. 
Employment  under  this  authority  may 
not  exceed  2  years. 


(f)  Not  to  exceed  four  positions  of 
Accountant,  GS-14/15,  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Capital  Markets  Risk 
Assessment  Program.  Employment 
under  this  authority  may  not  exceed  2 
years.  ' 

Section  213.3132    Small  Business 
Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C  1961,  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(bMl)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on 

a  single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior 
Office  approval.  Appointments  under 
this  authority  may  not  be  used  to  extend 
the  2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

(b)  When  the  Presiaent  under  42 
use.  1855-1855g.  the  Secretary  of 
Agriculture  under  7  U.S.C  1961,  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  the  Small  Business  Act, 
as  amended.  No  one  may  serve  under 
this  authority  for  more  than  an  aggregate 
of  2  years  without  a  break  in  service  of 
at  least  6  months.  Persons  who  have  had 
more  than  2  years  of  service  under 
paragraph  (a)  of  this  section  must  have 

a  br^k  in  service  of  at  least  8  months 
following  such  service  before 
appointment  under  this  authority.  No 
one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

Section  21 3.3133    Federal  Deposit 
Insurance  Corporation 

(a)-(b)  (Reserved). 

(c)  Temporary  positions  located  at 
closed  banks  or  savings  and  loan 
institutions  that  are  concerned  with 
liquidating  the  assets  of  the  institutions, 
liquidating  loans  to  the  institutions,  or 
paying  the  depositors  of  closed  insured 
institutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  inmiediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 

1  additional  year. 


Section  213.3136    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  [Reserved]. 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 

Section  213.3137    General  Services 
Administratiori 

(a)  [Reserved]. 

(b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(c)  All  Law  Clerk  positions  in  the 
Board  of  Contract  Appeals'  Law  Cleric 
Fellows  Program.  Appointments  under 
this  authority  at  GS-11  and  GS-12  will 
be  limited  to  2  years  with  provision  for 
a  1-year  extension  at  the  GS-13  level 
only  in  cases  of  exceptional 
circumstances,  as  determined  by  the 
Chief  Judge  and  Chairman. 

Section  213.3136    Federal 
Communications  Commission 

(a)  Fifteen  positions  of 
Telecommunications  Policy  Analjrst, 
GS-301-13/14/15.  Initial  appointment 
to  these  positions  will  be  for  a  period  of 
not  to  exceed  2  years  with  provision  for 
two  1-year  extensions. 

Section  213.3142    Export-Import  Bank 

of  the  United  States 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 

Section  213.3146    Selective  Sendee 
System 

(a)  State  Directors. 

Section  213.3146    National 
Aeronautics  and  Space  Administration 

(a)  One  hundred  and  fifty  alien 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest 

Section  213.3155    Social  Security 
Administration 

(a)  Six  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(b)  Seven  positions  of  Social 
Insurance  Representative  in  the  district 
offices  of  the  Social  Security 
Administration  in  the  State  of  New 
Mexico  when  filled  by  the  appointment 
of  persons  of  one-fourth  or  more  Indian 
blood. 
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(c)  Two  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointments  of  persons  of  one-foiulh 
or  more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 

Section  213.3156    Commission  on  Civil 
Rights 

(a)  Twenty-five  positions  at  grade  GS- 
11  and  above  of  employees  who  collect, 
study,  and  appraise  civil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibilities  of  the 
Commission  under  Public  Law  88-352, 
as  amended.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31,  1976. 

Section  213.3162    Ounce  of  Prevention 
Council 

(a)  Up  to  10  positions  established  in 
the  President's  Crime  Prevention 
Council  office  created  by  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  No  new  appointments  may 
be  made  under  this  authority  after 
October  31, 1997. 

Section  213.3174    Smithsonian 
Institution 

(a)  [Reserved]. 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research 
Institute. 

(c)  Positions  at  GS-15  and  below  in 
the  National  Museum  of  the  American 
Indian  requiring  knowledge  of,  and 
experience  in,  tribal  customs  and 
culture.  €uch  positions  comprise 
approximately  10  percent  of  the 
Museum's  positions  and,  generally,  do 
not  include  secretarial,  clerical, 
administrative,  or  program  support 
positions. 

Section  213.3175     Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program 
Administrator,  one  Latin  American 
Program  Administrator,  one  Russian 
Studies  Pro-am  Administrator,  one 
West  European  Program  Administrator, 
and  one  Social  Science  Program 
Administrator. 

Section  213.3178    Community 
Development  Financial  Institutions 
Fund 

(a)  All  positions  in  the  Fund  and 
positions  created  for  the  purpose  of 
establishing  the  Fimd's  operations  in 
accordance  with  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  except  for  any 


positions  required  by  the  Act  to  be  filled 
by  competitive  appointment.  No  new 
appointments  may  be  made  under  this 
authority  after  September  23.  1997. 

Section  213.3180    Utah  Reclamation 
and  Conservation  Commission 

(a)  Executive  Director. 

Section  213.3182    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  One  position  of  Assistant  Director. 
Artists-in-Education  Programs.  Office  of 
Partnerships. 

(2)  One  position  of  Assistant  Director 
for  State  Programs. 

(3)  One  position  of  Director  of 
Literatiu^  Programs. 

(4)  One  position  of  Assistant  Director 
of  Theater  Programs. 

(5)  One  position  of  Director  of  Folk 
Arts  Programs. 

(6)  One  position  of  Director.  Opera/ 
Musical  Theater  Programs. 

(7)  One  position  of  Assistant  Director 
of  Opera/Musical  Theater  Programs. 

(8)  One  position  of  Assistant  Director 
of  Literature  Programs. 

(9)  One  position  of  Director  of  Locals 
Test  Programs,  Office  of  the  Deputy  to 
the  Chairman  for  Public  Partnership. 

(10)  One  position  of  Deputy  Chairman 
for  Public  Partnership. 

(11)  Four  Project  Evaluators. 

(12)  One  position  of  Director  of 
Miiseum  Programs. 

(13)  One  position  of  Assistant  Director 
of  Folk  Arts,  Office  of  the  Deputy 
Chairman  for  Programs. 

(14)  One  position  of  Assistant  Director 
of  Music  Programs. 

(15)  One  position  of  Director  of 
Expansion  Arts  Programs. 

(16)  One  position  of  Director  of  Media 
Arts  Programs. 

(17)  One  position  of  Director, 
Challenge  and  Advancement  Grant 
Program. 

(18)  One  position  of  Assistant 
Director,  Challenge  and  Advancement 
Grant  Program. 

(19)  One  position  of  Art  Specialist, 
International  Programs. 

(20)  One  position  of  Director  of  Inter 
Arts  Program. 

(21)  One  position  of  Assistant  Director 
of  Expansion  of  Arts  Programs. 

(22)  One  position  of  Assistant  Director 
of  Media  Arts  Programs. 

(23)  One  position  of  Assistant  Director 
of  E)esign  Arts  Program. 

(24)  One  position  of  Assistant  Director 
of  Dance  Programs. 

(25)  One  position  of  Assistant  Director 
of  Visual  Arts  Programs. 

(26)  One  position  of  Assistant  Director 
of  Muatum  Programs. 

(27)-{29)  (Reserved). 


(30)  One  position  of  Director  of 
Education  Programs. 

(31)  One  position  of  Director  of  Music 
Programs. 

(32)  One  position  of  Director  of 
Theater  Programs. 

(33)  One  position  of  Director  of  Dance 
Programs. 

(34)  One  position  of  Director  of  Visual 
Arts  Programs. 

(35)  One  position  of  Director  of 
Design  Arts  Program. 

(36)  (Reserved). 

(37)  One  Director  for  State  Programs. 

(38)  One  Director  for  Artists-in- 
Education  Programs. 

(39)  One  position  of  Assistant  Director 
of  Inter- Arts  Program. 

(40)  One  position  of  Assistant  Director 
of  the  International  Program. 

Section  213.3191  Office  of  Personnel 
Management 

(a)-(c)  [Reserved]. 

(d)  Part-time  and  intermittent 
positions  of  test  examiners  at  grades 
GS-8  and  below. 

Section  213.3194    Department  of 
Transportation 

(a)  U.S.  Coast  Guard.  (1)  [Reserved]. 

(2)  Lamplighters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London. 
Connecticut. 

(b)-{d)  [Reserved]. 

(e)  Maritime  Administration.  (l)-(2) 
[Reserved]. 

(3)  All  positions  on  Government- 
owned  vfessels  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administration . 

(4)-(5)  [Reserved]. 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers,  including  heads  of 
Departments  of  Physical  Education  and 
Athletics,  Hiunanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  AfEairs 
Officers;  and  one  Training 
Administrator. 

(7)  U.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar; 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director,  Office 
of  External  Affairs;  Placement  Officen 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Program  Assistant 
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(0  Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  until 
April  15, 1998. 

Section  213.3195    Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974, 
Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency.  Persons  may  not  be 
employed  under  this  authority  for  long- 
term  duties  or  for  work  not  directly 
necessitated  by  the  emergency  response 
effort. 

(h)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel, 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  environmental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974,  Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 

(d)  One  position  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission. 

Section  213.3199    TempoTXuy 
Organizations 

(a)  Positions  on  the  staffs  of  temporary 
boards  and  commissions  which  are 
established  by  law  or  Executive  order 
for  specified  periods  not  to  exceed  4 
years  to  perform  specific  projects.  A 
temporary  board  or  commission 
ori^nally  established  for  less  than  4 
years  and  subsequently  extended  may 
continue  to  fill  its  staff  positions  under 
this  authority  as  long  as  its  total  life, 
including  extensionlsj.  does  not  exceed 


4  years.  No  board  or  commission  may 
use  this  authority  for  more  than  4  years 
to  make  appointments  and  position 
changes  unless  prior  approval  of  the 
Office  is  obtained. 

(b)  Positions  on  the  staffs  of 
temporary  organizations  established 
within  continuing  agencies  when  all  of 
the  following  conditions  are  met:  (1) 
The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
extension(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities; 
and  (4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions 
in  organizations  which  do  not  meet  all 
of  the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 

Schedule  B 

Section  213.3202    Entire  Executive 
Civil  Service 

(a)  Student  Educational  Employment 
Program 

(1)  The  Student  Educational 
Employment  Program  consists  of  two 
components  and  two  appointing 
authorities: 

(i)  The  Student  Temporary 
Employment  Program  (Schedule  B 
213.3202(a)). 

(ii)  The  Student  Career  Experience 
Prooam  (Schedule  B  213.3202(b)). 

(2)  The  appointment  authority  for 
each  program  is  the  same  regardless  of 
the  educational  program  being  pursued. 
Students  may  be  appointed  to  these 
programs  if  they  are  pursuing  any  of  the 
following  educational  programs: 

(i)  High  School  Diploma  or  General 
Equivalency  Diploma  (GED) 

(ii)  Vocational/Technical  Certificate 
(iii)  Associate  Degree 
(iv)  Baccalaureate  Degree 
(v)  Graduate  Decree 
(vi)  ProfessionalDegree 

(3)  Student  participants  in  the  Harry 
S.  Truman  Foundation  Scholarship 
Program  under  the  provision  of  Public 
Law  93-842  are  eligible  for 
appointments  under  the  student  career 
experience  program.  Schedule  B, 
213.3202(h). 

•         •         •         •         • 

[The  remaining  text  of  provisions 
pertaining  to  the  Student  Educational 


Employment  Program  can  be  found  in  5 
CFR  213.3202  (bHd).) 

(e)-(i)  [Reserved). 

(j)  Special  executive  development 
positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  any  period  of  employment 
not  exceeding  3  years  for  one 
individual. 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
vocational  rehabilitation  counselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  job  related. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  illness. 

(1)  [Reserved]. 

(m)  Positions  when  filled  under  any 
of  the  following  conditions:  (1) 
Appointment  at  grades  CS-15  and 
above,  or  equivalent,  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointnl^nt  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who: 

(i)  Has  completed  the  SES 
probationary  period; 

(ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 

(iii)  Is  entiUed  to  be  placed  in  another 
civil  service  position  under  5  U.S.C. 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  under 
paragraph  (m)(l). 

(3)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 

Section  213.3203    Executive  Office  of 
the  President 

(a)  [Reserved]. 

(b)  p^ce  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15. 


Federal  Register  /  Vol.  62.  No.  181  /  Thursday,  September  18,  1997  /  Notices 


49089 


Section  213.3204    Department  of  State 

(a)-(c)  [Reserved]. 

(d)  Fourteen  positions  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 

(e)  Four  Physical  Science 
Administration  Officer  positions  at  GS- 
11  through  and  CS-13  under  the  Bureau 
of  Oceans  and  International 
Environmental  and  Scientific  Affairs' 
Science,  Engineering  and  Diplomacy 
Fellowship  Program.  Employment 
under  this  authority  is  not  to  exceed  2^/x 
years. 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to 
GS— 15  when  filled  by  persons  having 
special  qualifications  in  foreign'policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  213.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examiner.  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 
of  National  Banks,  Deputy  Regional 
Administrator  of  National  Banks, 
Assistant  to  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Public  Law 
99-190,  the  duties  of  which  require 
expertise  and  knowledge  gained  as  a 
present  or  former  employee  of  the 
Synthetic  Fuels  Corporation,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contacts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Program.  Appointments 
under  this  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accountant  (Tax  Specialist)  at  grades 
GS— 13  and  above  to  serve  as  specialists 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employment  under  this  paragraph  shall 
not  exceed  a  period  of  18  months  in  any 
individual  case. 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  membera  of  his 
immediate  family,  or  other  persons  for 
whom  similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 


required  for  conversion  under  Executive 
Order  11203,  whichever  comes  first 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
[Reserved]. 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  Office  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3)-(4)  [Reserved]. 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(2)  Eight  positions,  GS-15  or  below, 
in  the  White  House  Military  Office, 
providing  support  for  airlift  operations, 
special  events,  security,  and/or 
administrative  services  to  the  Office  of 
the  President 

(c)  National  Defense  Uxiiversity.  (1) 
Sixty-one  positions  of  Professor,  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6 
years  indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-301-15,  U.S.  Eiuopean  Command. 

(2)  Acquisition  positions  at  grades 
GS-5  through  GS-1 1 ,  whose 
incumbents  have  successfully 
completed  the  required  course  of 
education  as  participants  in  the 
Department  of  Defense  scholarahip 
program  authorized  imder  10  U.S.C 
1744. 

(3)  Positions  at  grades  GS-11  through 
GS-15  for  the  Defense  Policy  Science 
and  Engineering  Fellowship  Program. 
Appointments  may  be  made  not  to 
exceed  two  years  and  may  be  extended 
for  up  to  two  additional  yeara. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator,  GSi- 
1811-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan.  Alabama.  (1) 
One  Director,  GM-15. 

Section  21 3.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
specialists.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 


(b)  Brooke  Army  Medical  Center,  Fort 
Sam  Houston,  Texas.  (1)  Four  Medical 
Officer  (Surgery)  positions,  GS-12,  in 
the  Clinical  EKvision,  U.S.  Army 
Institute  of  Surgical  Research,  whose 
incumbents  are  enrolled  in  medical 
school  surgical  residency  programs. 
Employment  under  this  authority  shall 
not  exceed  12  months. 

Section  213.3208    Department  of  the 
Navy 

(a)  Naval  Underwater  Systems  Center, 
New  London,  Connecticut.  (1)  One 
position  of  Oceanographer,  grade  GS- 
14,  to  function  as  project  director  and 
memager  for  research  in  the  weapons 
systems  applications  of  ocean  eddies. 

(b)  All  civilian  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff     - 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

(e)  One  position  of  Staff  Assistant 
GS-301-14,  whose  inciunbent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

(f)  One  position  of  Housing 
Management  Specialist,  M-1 173-14, 
involved  with  the  Bachelor  Quarters 
Management  Study.  No  new 
appointments  may  be  made  under  this 
authority  after  February  29, 1992. 

Section  213.3209    Department  of  the 
Air  Force 

(a)  Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabcuna,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1, 2,  or 

3  years  indefinitely  thereafter. 

(b)  [Reserved]. 

(c)  One  Director  of  Instruction  and  14 
civilian  instructors  at  the  Defense 
Institute  of  Security  Assistance 
Management,  Wright-Patterson  Air 
Force  Base.  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  duration. 

(d)  Positions  of  Instructor  or 
professional  academic  staff  at  the  Air 
University,  associated  with  courses  of 
instruction  of  varying  durations,  for 
employment  not  to  exceed  3  years. 
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which  may  be  renewed  for  an  indefinite 
period  thereafter. 

(e)  One  position  of  Director  of 
Development  and  Alumni  Programs, 
GS-301-13,  with  the  U.S.  Air  Force 
Academy,  Colorado. 

Section  213.3210    Department  of 
Justice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
imder  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OPM. 

(b)  [Reserved). 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  [Reserved). 

(e)  Positions,  other  than  secretarial, 
GS-6  through  GS-15,  requiring 
knowledge  of  the  bankruptcy  process, 
on  the  staff  of  the  offices  of  United 
States  Trustees  or  the  Executive  Office 
for  U.S.  Trustees. 

Section  213.3213    Department  of 
Agriculture 

(a)  Foreign  Agricultural  Service.  (1) 
Positions  of  a  project  nature  involved  in 
international  technical  assistance 
activities.  Service  under  this  authority 
may  not  exceed  5  years  on  a  single 
project  for  any  individual  unless 
delayed  completion  of  a  project  justifies 
an  extension  up  to  but  not  exceeding  2 
years. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
years,  up  to  a  maximum  of  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circumstances,  as 
determined  by  the  Personnel  Officer, 


Agricultural  Research  Service,  or  the 
Personnel  Officer,  Forest  Service. 
(2)  Not  to  exceed  55  Executive 
Director  positions.  GM-301-14/15,  with 
the  State  Rural  Development  Coimcils 
in  support  of  the  Presidential  Rural 
Development  Initiative. 

Section  213.3214    Department  of. 
Commerce 

(a)  Bureau  of  the  Census.  (1) 
[Reserved]. 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  under  this  authority  may 
not  exceed  December  31, 1992. 

(bMc)  [Reserved). 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.321 5    Department  of  Labor 

(a)  Chairman,  two  Members,  and  one 
Alternate  Member.  Administrative 
Review  Board. 

(b)  [Reserved]. 

(c)  Bureau  of  International  Labor 
Affairs.  (1)  Positions  in  the  Office  of 
Foreign  Relations?  which  are  paid  by 
outside  funding  sources  under  contracts 
for  specific  international  labor  market 
technical  assistance  projects. 
Appointments  under  this  authority  may 
not  be  extended  beyond  the  expiration 
date  of  the  project 

Section  213.3216    Department  of 
Health  and  Human  Services 

(a}-(c)  [Reserved). 

(d)  National  Library  of  Medicine.  (1) 
Ten  positions  of  Librarian.  GS-9.  the 
incumbents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and 
Biomedical  Communications. 
Employment  under  this  authority  is  not 
to  exceed  1  year. 

Section  213.321 7    Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  GS-13,  of  a  professional  or 
analytical  natiu«  when  filled  by 
persons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 


completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and 
abnormal  conditions.  Persons  employed 
under  this  provision  must  be  bona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  be  made  for  a  period  of 
not  to  exceed  1  year,  and  may.  with  the 
prior  approval  of  the  Office  of  Personnel 
Management,  be  extended  for  an 
additional  period  of  1  year. 

Section  213.3221     Corporation  for 
"National  and  Commuruty  Service 

(a)  Not  to  exceed  25  positions  of 
Program  Specialist  at  grades  GS-9 
through  GS-15  in  the  Department  of  the 
Executive  Ehrector. 

(b)  Three  positions  of  Program 
Specialist  at  grades  GS-7  through  GS- 
15  in  the  Department  of  the  Executive 
Director. 

Section  213.3227    Depaitanent  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional, 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program. 

(b)  Not  to  exceed  25  Criminal 
Investigator  (Undercover)  positions,  GS- 
1811.  in  grades  5  through  12. 
conducting  undercovo'  investigations  in 
the  Veterans  Health  Administration 
supervised  by  the  VA,  Office  of 
Inspector  General.  Initial  appointments 
shall  be  greater  than  1  year,  but  not  to 
exceed  4  years  and  may  be  extended 
indefinitely  in  1-year  increments. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  (1)  Not  to 
exceed  200  positions  at  grades  GS-15 
and  below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technical  support  positions. 

(b)  Positions  of  English  Language 
Radio  Broadcast  Intern.  S-1001-5/7/9. 
Employment  is  not  to  exceed  2  years  for 
any  intern. 

Section  213.3231     Department  of 
Energy 

(a)  Three  Exceptions  and  Appeals 
Analyst  positions  filled  by  persons 
selected  under  EXDE's  fellowship 
program  in  its  Office  of  Hearings  and 
Appeals.  Washington,  DC.  Employment 
under  this  authority  shall  not  exceed  3 
years.  New  appointments  are  not 
authorized. 
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Section  213.3236    U.S.  Soldiers'  and 
Airmen 's  Home 

(a)  [Reserved]. 

(b)  Director,  Health  Care  Services; 
Director,  Member  Services;  Director, 
Logistics;  and  Director,  Plans  and 
Programs. 

Section  213.3240    National  Archives 
and  Records  Administration 

(a)  Executive  Director,  National 
Historical  Publications  and  Records 
Commission. 

Section  213.3248    National 
Aeronautics  and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot,  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttle 
Astronaut  program.  Employment  under 
this  authority  may  not  exceed  3  years. 

Section  213.3264     U.S.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  GS-12  through  GS-15  when 
filled  by  persons  having  special 
qualifications  in  the  fields  of  foreign 
policy,  foreign  afiiairs.  arms  control,  and 
related  fields.  Total  employment  under 
this  authority  may  not  exceed  4  years. 

Section  213.3274    Smithsonian 
Institution 

(a)  [Reserved]. 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276    Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  213.3278    Armed  Forces 
Retirement  Home 

(a)  Naval  Home,  Gulfport,  Mississippi. 
(1)  One  Resource  Management  Officer 
position  and  one  Public  Works  Officer 
position.  GS/GM-15  and  below. 

Section  213.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  [Reserved]. 

(b)  National  Endowment  for  the 
Humanities.  (1)  Professorial  positions  at 
grades  GS-11  through  GS-15  engaged  in 
the  review,  evaluation,  and 
administration  of  grants  supporting 
scholarship,  education,  and  public 
programs  in  the  hiunanities,  the  duties 
of  which  require  indepth  knowledge  of 
a  discipline  of  the  humanities. 

Section  213.3285    Peimsylvania 
Avenue  Development  Corporation 

(a)  One  position  of  Civil  Engineer 
(Construction  Manager). 


Section  213.3291     Office  of  Personnel 
Management 

(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-13  and 
GS— 14.  Appointments  may  be  made  for 
any  period  up  to  3  yeara  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15, "at 
the  Federal  Executive  Institute.  Initial 
appointments  imder  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-,  2-,  or  3-year 
increments  indefinitely  thereafter. 

Schedule  C 

(Grades  5  Through  15) 

Section  213.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisers 

CEA  1  Secretary  to  the  Chairman 
CEA  4  Secretary  to  the  Chairman 
CEA  5  Secretary  to  a  Council  Member 
CEA  6  Secretary  to  a  Council  Member 

Council  on  Environmental  Quality 

CEQ  7  Special  Assistant  to  the  Chair 
CEQ  8  Special  Assistant  to  the  Chair 
CEQ  9  Special  Assistant  to  the  Chair  for 
Outreach  and  Strategic  Planning 

Office  of  Management  and  Budget 

OMB  80  Confidential  Assistant  to  the 

Executive  Assistant  to  the  Director 
OMB  92  Confidential  Assistant  to  the 

Associate  Director  for  Legislative 

Reference  and  Administration 
OMB  97  Confidential  Assistant  to  the 

Administrator,  Office  of  Information 

and  Regulatory  Affairs 
OMB  102  Special  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 
OMB  103  Staff  Assistant  to  the  Deputy 

Director,  Office  of  Management  and 

Budget 
OMB  104  Legislative  Assistant  to  the 

Associate  Director  for  Legislative 

Affairs 
OMB  107  Writer-Editor  to  the  Associate 

Director  for  Communications 
OMB  108  Staff  Assistant  to  the 

Executive  Associate  Director 
OMB  110  Confidential  Assistant  to  the 

Executive  Associate  Director 
OMB  112  Confidential  Assistant  to  the 

Associate  Director,  National 

Resources  Energy  and  Science 
OMB  115  Confidential  Assistant  to  the 

Associate  Director  for  General 

Government  and  Finance 
OMB  116  Confidential  Assistant  to  the 

Associate  Director,  Human  Resources 


OMB  117  Confidential  Assistant  to  the 
Associate  Director,  Health/Persoimel 

OMB  118  Special  Assistant  to  the 
Controller 

Office  of  National  Drug  Control  Policy 

ONDCP  78  Staff  Assistant  for 

Scheduling  to  the  Director 
ONDCP  82  l^slative  Analyst  to  the 

Director,  Office  of  Public  Affairs  and 

Legislative  Affairs 
ONDCP  83  Director,  PubUc  Affairs  to 

the  DireAor,  Public  and  Legislative 

Affairs 
ONDCP  86  Confidential  Assistant  to  the 

Director 
ONDCP  87  Confidential  Secretary  to  the 

Deputy  Director,  Office  of  National 

Drug  Control  Policy 
ONDCP  88  Writer-Editor  to  the  Director. 

Office  of  National  Drug  Control  Policy 
ONDCP  90  Research  Assistant  to  the 

Director.  Strategic  Planning 
ONDCP  91  Executive  Assistant  to  the 

Chief  of  Staff 
ONDCP  93  Staff  Assistant  to  the 

Director,  Office  of  the  National  Drug 

Control  Policy 
ONDCP  94  Staff  Assistant  to  the 

Director.  Office  of  the  National  Drug 

Control  Policy 
ONDCP  95  Executive  Assistant  to  the 

Deputy  Director.  Office  of  National 

Drug  Control  Policy 

Office  of  Science  and  Technology  Policy 

OSTP  17  Deputy  Director  for 

Management  and  General  Counsel  to 

the  Director,  Office  of  Science  and 

Technology  Policy 
OSTP  18  Special  Assistant  to  the 

Director,  Office  of  Science  and 

Technology  Policy 
OSTP  19  Assistant  to  the  Director. 

Office  of  Science  and  Technology 

Policy,  for  Inteigovemmental  Affairs 

and  Policy 
OSTP  21  Confidential  Assistant  to  the 

Associate  Director,  Technology 

Division 
OSTP  22  Confidential  Assistant  to  the 

Associate  Director  for  Environment 
OSTP  23  Confidential  Assistant  to  the 

Associate  Director  for  National 

Security  and  International  Affairs 
OSTP  26  Chief  of  Staff  to  the  Director, 

Office  of  Science  and  Technology 

Policy 

Office  of  the  United  States  Trade 
Representative 

USTR  36  Confidential  Assistant  to  the 
General  Counsel 

USTR  47  Supervisory  Public  Affairs 
Specialist  to  the  Assistant  U.S.  Trade 
Representative  for  Public  Affairs 

USTR  52  Private  Sector  Liaison  to  the 
Assistant  U.S.  Trade  Representative 
for  Intergovernmental  Affairs  and 
Public  Liaison 
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USTR  56  Congressional  Afiiedrs 

Specialist  to  the  Assistant  U.S.  Trade 

Representative  for  Congressional 

Affairs 
USTR  57  Writer  (Speechwriter)  to  the 

Chief  of  Staff 
USTR  58  Congressional  Affairs 

Specialist  to  the  Assistant  U.S.  Trade 

Representative  for  Congressional 

Affairs 
USTR  60  Special  Assistant  to  the  U.S. 

Trade  Representative 
USTR  61  Confidential  Assistant  to  the 

Deputy  U.S.  Trade  Representative 
USTR  62  Confidential  Assistant  to  the 

Assistant  U.S.  Trade  Representative 

for  Intergovernmental  and  Public 

Affairs 
USTR  63  Confidential  Assistant  to  the 

Chief  of  Staff 
USTR  64  Confidential  Assistant  to  the 

Special  Trade  Negotiator 
USTR  65  Confidential  Assistant  to  the 

General  Counsel 

Official  Residence  of  the  Vice  President 

ORVP  1  Special  Assistant  to  the  Special 
Assistant  to  the  Vice  President  and 
Chief  of  Staff  to  Mrs.  Gore 

President's  Commission  on  White 
House  Fellowships 

PCWHF  7  Education  Director  to  the 

Director.  President's  Coounission  on 

White  House  Fellowships 
PCWHF  10  Special  Assistant  to  the 

Director,  President's  Commission  on 

White  House  Fellowships 
PCWHF  11  Special  Assistant  to  the 

Director,  President's  Commission  on 

White  House  Fellowships 

Section  213.3304    Department  of  State 

ST  329  Staff  Assistant  to  the  Deputy 

Secretary  of  State 
ST  359  Legislative  Officer  to  the  Under 

Secretary  for  Management 
ST  374  Special  Assistant  to  the  U.S. 

Permanent  Representative  to  the 

Organization  of  American  States, 

Bureau  of  Inter- American  Affairs 
ST  376  Secretary  to  the  Assistant 

Secretary.  Bxireau  of  Oceans  and 

International  Environmental  and 

Scientific  Affairs 
ST  391  Special  Assistant  to  the 

Counselor  to  the  Department 
ST  393  Legislative  Analyst  to  the 

Assistant  Secretary,  Bureau  of 

L^slative  Affairs 
ST  396  Staff  Assistant  to  the  Assistant 

Secretary,  Biueau  of  Political-Military 

Affairs 
ST  397  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary/ 

Spokesman  for  Public  Affairs 
ST  399  Confidential  Assistant  to  the 

Secretary  of  State 


ST  400  Special  Assistant  to  the  Under 

Secretary  for  International  Security 

Affairs 
ST  402  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  Inter-. 

American  Affairs 
ST  403  Foreign  Affairs  Officer 

(Ceremonials)  to  the  Chief  of  Protocol 
ST  405  Supervisory  Protocol  Officer 

(Visits)  to  the  Foreign  Affairs  Officer 

(Visits) 
ST  406  Secretary  (Typing)  to  the 

Assistant  Secreta^,  Bureau  of 

Economic  And  Business  Affairs 
ST  408  Staff  Assistant  to  the  Assistant 

Secretary,  Bureau  of  Public  Affairs 
ST  411  Protocol  Assistant  to  the 

Supervisory  Protocol  Officer  for  Visits 
ST  411  Protocol  Officer  to  the 

Supervisory  Protocol  Officer 
ST  412  Senior  Advisor  to  the  Assistant 

Secretary,  Bureau  of  Inter- American 

Affairs 
ST  415  Special  Assistant  to  the  Director, 

Policy  Planning  Staff 
ST  416  Protocol  Officer  (Visits)  to  the 

Supervisory  Protocol  Officer  for  Visits 
ST  417  Foreign  Affairs  Officer  to  the 

Chief  of  Protocol 
ST  424  Secretary  (OA)  to  the  Assistant 

Secretary,  Bureau  of  Intelligence  and 

Research 
ST  425  Public  Affairs  Specialist  to  the 

Assistant  Secretary,  Bureau  of  Human 

Rights  and  Humanitarian  Affaira 
ST  426  Secretary  (Steno)  to  the 

Assistant  Secretary,  Biueau  of  Human 

Rights  and  Humanitarian  Affairs 
ST  431  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Intelligence  and  Research 
ST  432  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Organization  Affairs 
ST  433  Correspondence  Officer  to  the 

Assistant  Secretary,  Bureau  of 

Legislative  A&irs 
ST  445  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs/Chief  Speechwriter 
ST  447  Special  Assistant  to  the 

Assistant  Secretary  for  Economic  and 

Business  Afiiairs 
ST  448  Legislative  Management  Officer 

to  the  Assistant  Secretary,  Legislative 

Affiairs 
ST  449  Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Narcotics  Matters 
ST  450  Special  Advisor  to  the  Principal 

Deputy  Assistant  Secretary  for  Public 

Affairs 
ST  451  Special  Assistant  to  the 

Ambassador-at-Large 
ST  452  Foreign  Affairs  Officer  to  the 

Assistant  Secretary  for  Public  ASmia 
ST  458  Special  Assistant  to  the 

Assistant  Secretary,  Biireau  for 

Population,  Refugees  and  Migration 


ST  460  Staff  Assistant  to  the  Chief  of 

Staff 
ST  461  Senior  Advisor  to  the  Director, 

Policy  Planning  Staff 
ST  462  Secretary  to  the  Assistant 

Secretary,  Bureau  of  European  and 

Canadian  Affairs 
ST  465  Special  Assistant  to  the 

Secretary  of  State 
ST  467  Foreign  Affairs  Officer  to  the 

Deputy  Chief  of  Protocol 
ST  468  Protocol  Assistant  to  the  Deputy 

Chief  of  Protocol 
ST  468  Protocol  Assistant  to  the  Foreign 

Affairs  Officer 
ST  470  Counselor  to  the  Assistant 

Secretary,  Bureau  of  Democracy. 

Human  Rights  and  Labor 
ST  471  Special  Assistant  to  the  Legal 

Advisor,  Office  of  the  Legal  Advisor 
ST  474  Senior  Policy  Advisor  to  the 

Assistant  Secretary  for  Legisfative 

Affairs 
ST  475  Special  Assistant  to  the  Deputy 

Assistant  Secretary.  Bureau  for 

International  Narcotics  and  Law 

Enforcement  Affairs 
ST  476  Special  Advisor  to  the  Senior 

Advisor  to  the  Secretary  to  Coordinate 

Economic  Initiatives  for  Ireland 
ST  478  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for 

International  Labor,  External  and 

Multilateral  Affairs 
ST  479  Resources,  Plans  and  Policy 

Advisor  to  the  Director,  Plans  and 

Policy 
ST  480  Legislative  Management  Officer 

to  the  Under  Secretary,  for 

Management 
ST  481  Special  Assistant  to  the  Director 

of  Policy  Planning  Staff 
ST  482  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary 
ST  483  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary,  Bureau  of 

Public  Affairs 
ST  484  Legislative  Management  Officer 

to  the  Assistant  Secretary 
ST  485  Member  Policy  Plaiming  Staff  to 

the  Director 
ST  486  Policy  Analyst  to  the  Assistant 

Secretary,  Oceans  and  International 

Environmental  and  Scientific  Affairs 
ST  487  Senior  Policy  Advisor  to  the 

Assistant  Secretary,  Office  of 

Legislative  A^irs 
ST  489  Senior  Women's  Coordinator  to 

the  Under  Secretary  for  Global  Affairs 
ST  490  Special  Assistant  to  the 

Assistant  Secretary,  International 

Organizational  Affairs 
ST  491  Policy  Advisor  to  the  Assistant 

Secretary,  Bureau  of  European  and 

Canadian  Affairs 
ST  492  Senior  Advisor  to  the  Assistant 

Secretary,  Bureau  of  South  Asian 

Affairs 
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ST  493  Resources,  Plans  and  Policy 

Advisor  to  the  Director,  Office  of 

Resources,  Plans  and  Policy 
ST  494  Foreign- Affiairs  Officer  to  the 

Deputy  Secretary,  Office  of  the 

Deputy  Secretary  of  State 
ST  495  Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs 
ST  497  Legislative  Management  Officer 

to  the  Deputy  Assistant  Secretary, 

Bureau  of  Legislative  Affairs 
ST  498  Legislative  Management  Officer 

to  the  Deputy  Assistant  Secretary, 

Bureau  of  Legislative  Affairs 
ST  499  Sp>ecial  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Consular  Affairs 
ST  500  Staff  Assistant  to  the  Chief  of 

Staff 
ST  501  Specif  Assistant  to  the 

Chairman,  International  Joint 

Commission 
ST  502  Senior  Advisor  to  the  Deputy 

Assistant  Secretary,  Bureau  for 

International  Nicotics  and  Law 

Enforcement  Affairs 
ST  503  Senior  Advisor  to  the  Assistant 

Secretary,  Bureau  of  European  and 

Canadian  Affairs 
ST  504  Policy  Analyst  to  the  Assistant 

Secretary,  Oceans  and  International 

Environmental  and  Scientific  Affairs 
ST  505  Senior  Advisor  to  the  Under 

Secretary  for  Management 
ST  506  Foreign  Affairs  Officer  to  the 

Under  Secretary  for  Global  Affairs 
ST  507  Secretary  (Typing)  to  the  Legal 

Advisor 

International  Boundary  and  Water 
Commission,  United  States  and  M«|dco 

mWC  1  Confidential  AssUtant  (OA)  to 
the  Commissioner,  U.S.  Section, 
International  Boundary  and  Water 
Commission,  U.S.  and  Mexico 

Section  21 3.3305    Department  of  the 
Treasury 

TREA  139  Director,  Scheduling  and 

Advance  to  the  Chief  of  Staff 
TREA  170  Assistant  Director,  Travel  and 

Special  Events  Services  to  the 

Director,  Administrative  Operations 

Division 
TREA  202  Director.  Office  of  Legislative 

Affairs  to  the  Senior  Deputy  Assistant 

Secretary  for  Legislative  Affairs 
TREA  213  Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Afiiairs 
TREA  230  Public  Affairs  Specialist  to 

the  Senior  Advisor  and  Director, 

Office  of  Public  Affairs 
TREA  236  Special  Assistant  to  the 

Deputy  Assistant  Secretary  (Public 

Liaison] 
TREA  244  Administrative  Assistant  to 

the  Dii^ctoi,  Office  of  Thrift 

Supervision 


TREA  250  Director,  Office  of  Public 

Affairs  to  the  Deputy  Assistant 

Secretary  (Public  Affairs) 
TREA  254  Deputy  Executive  Secretary 

(Policy  Analysis)  to  the  Executive 

Secretary  and  Senior  Advisor 
TREA  277  Public  Affairs  Specialist  to 

the  Assistant  Secretary  for  Public 

Affairs 
TREA  284  Director,  Office  of  Business 

Liaison  to  the  Deputy  Assistant 

Secretary  (Public  Liaison) 
TREA  291  Confidential  Assistant  to  the 

Assistant  Secretary  (Management) 
TREA  315  Deputy  (White  House 

Liaison)  to  the  Chief  of  Staff 
TREA  317  Public  Affiairs  Specialist  to 

the  Director  of  Public  Affairs 
TREA  318  Legislative  Analyst  to  the 

Director,  Office  of  Legislative  Affairs 
TREA  322  Deputy  to  the  Executive 

Secretary 
TREA  334  Staff  Assistant  to  the 

Assistant  Secretary  (Enforcement) 
TREA  336  Director,  Administrative 

Operations  Division  to  the  Deputy 

Assistant  Secretary  (Administration) 
TREA  338  Staff  Assistant  to  the  Special 

Assistant,  Scheduling  and  Advance 
TREA  342  Senior  Advisor  to  the 

Treasurer  of  the  United  States 
TREA  345  Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  346  Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  347  Senior  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  349  Senior  Advisor  to  the 

Assistant  Secretary  (Management) 
TREA  351  Public  Affairs  Specialist  to 

the  Director,  Office  of  Public  Affairs 
TREA  354  Deputy  Director  of 

Scheduling  to  the  Special  Assistant 

for  Scheduling  and  Advance 
TREA  356  Policy  Advisor  to  the  Deputy 

Under  Secretary.  Government 

Finailcial  Policy 
TREA  357  Director.  Office  of  Public 

Correspondence  to  the  Executive 

Secretary 
TREA  358  Special  Assistant  to  the 

Assistant  Secretary  (Economic  Policy) 
TREA  361  Attorney-Advisor  (General)  to 

the  General  Counsel 
TREA  362  Special  Assistant  to  the 

Assistant  Secretary  for  Financial 

Institutions 
TREA  364  Special  Assistant  to  the 

Under  Secretary  for  Domestic  Finance 
TREA  365  Special  Assistant  to  the 

Assistant  Secretary  (Legislative 
Affairs  and  Public  Liaison) 
TREA  367  Senior  Advisor  to  the 

CoinptroUer  of  the  Currency 
TREA  368  Special  Assistant  to  the 
Deputy  Secretary  of  the  Treasury 
TREA  369  Staff  Assiotani  to  the  Deputy 
Secretary  of  the  Treasury 


TREA  372  Special  Assistant  to  the 

Assistant  Secretary  (Financial 

Markets) 
TREA  373  Senior  Advisor  to  the  Under 

Secretary  of  International  Affairs 
TREA  375  Senior  Advisor,  Public 

Afiiairs  to  the  Director  of  the  U.S.  Mint 
TREA  376  Principal  Senior  Advisor  to 

the  Under  Secretary  (Enforcement) 
TREA  378  Senior  Advisor  to  the 

Assistant  Secretary  for  Enforcement 
TREA  379  Special  Assistant  to  the  Chief 

of  Staff 
TREA  380  Special  Assistant  to  the 

Assistant  Secretary  (Legislative 

Affairs  and  Public  Liaison) 
TREA  381  Legislative  Information 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs 
TREA  382  Staff  Assistant  to  the 

Assistfmt  Secretary  (International 

Affairs) 
TREA  383  Deputy  to  the  Assistant 

Secretary,  Legislative  A^irs  and 

Public  Liaison 
TREA  384  Staff  Assistant  to  the  Chief  of 

Staff 
TREA  385  Special  Assistant  to  the 

Deputy  Secretary  of  the  Treasury 
TREA  386  Enforcement  Policy  Advisor 

to  the  Director,  Office  of  Policy 

Development/(Senior  Advisor  the 

Assistant  Secretary  (Enforcement) 
TREA  387  Enforcement  Policy  Advisor 

to  the  Director,  Office  of  Policy 

Development  (Senior  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  388  Confidential  Staff  Assistant 

to  the  Deputy  Secretary  of  the 

Treasury 

Section  213.3306    Department  of 
Defense 

DOD  19  Personal  and  Confidential 

Assistant  to  the  Director,  Program 

Analysis  and  Evaluation 
DOD  22  Personal  and  Confidential 

Assistant  to  the  Assistant  to  the 

Secretary  of  Defense  for  Atomic 

Energy 
DOD  24  Chauffeur  to  the  Secretary  of 

Defense 
IX)D  33  Personal  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD  66  Executive  Assistant  to  the 

Physician  to  the  President 
DOD  75  Chauffeur  to  the  Deputy 

Secretary  of  Defense 
DOD  101  Special  Assistant  to  the 

Director  of  Net  Assessment  to  the 

Director  of  Net  Assessment 
DOD  236  Director  for  Programs  to  the 

Assistant  to  the  Secretary  of  Defense 

for  Public  Affairs 
DOD  271  Private  Secretary  to  the 

Principal  E)eputy  Assistant  Secretary 

of  Defense  (Reserve  Affairs) 
DOD  298  Confidential  Assistant  to  the 

Under  Secretary  foi  Acquisition  and 

Technology 
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DOD  310  Civilian  Executive  Assistant  to 

the  Chairman  of  the  Joint  Chiefs  of 

Staff 
DOD  317  Confidential  Assistant  to  the 

Director.  Defense  Research  and 

Engineering 
DOD  319  Confidential  Assistant  to  the 

Secretary  of  Defense 
DOD  321  Executive  Assistant  to  the 

Assistant  to  the  Vice  President  for 

National  Security  Affairs 
DOD  332  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  (Regional  Security) 
DOD  339  Speechwriter  to  the  Special 

Assistant  to  the  Secretary  of  Defiense 

for  Public  Affairs 
EXDD  355  Special  Assistant  for  Strategic 

Modernization  to  the  Assistant 

Secretary  of  Defense  (Legislative 

Affairs) 
DOD  368  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  Legislative  Affairs 
DOD  386  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  Reserve  Affairs 
DOD  434  Speechwriter  to  the  Assistant 

to  Secretary  of  Defense  for  Public 

Affairs 
DOD  435  Public  Affairs  Specialist  to  the 

Assistant  Secretary  of  £)efense  for 

Public  Affairs 
DOD  439  Staff  Specialist  to  the  Under 

Secretary  (Acquisition  and 

Technology) 
EXDD  440  Personal  and  Confidential 

Assistant  to  the  Deputy  Under 

Secretary  of  Defiense  for  Acquisition 

Reform 
DOD  449  Staff  Specialist  to  the 

Assistant  to  the  Secretary  of  Defense 

for  Public  Affairs 
DOD  451  Assistant  for  Strategy 

Development  to  the  Deputy  Assistant 

Secretary  of  Defense  (Strategy) 
DOD  456  Special  Assistant  for  Family 

Advocacy  and  External  Affiairs  to  the 

Deputy  Assistant  Secretary  of  Defense 

(Prisoner  of  War/Missing  in  Action 

Affairs) 
DOD  457  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  of  Defense 

(Etemocracy  and  Human  Rights) 
DOD  459  Public  Affairs  Specialist  to  the 

Assistant  to  the  Secretaiy  of  Defense 

for  Public  Affairs 
DOD  464  Defense  Fellow  to  the  Deputy 

Under  Secretary  for  Logistics 
DOD  468  Staff  Specialist  (International) 

to  the  Director,  Defense  Information 

Systems  Agency 
DOD  471  Defense  Fellow  to  the  Deputy 

Assistant  Secretary  of  Defense 

(European  and  NATO  Policy) 
DOD  473  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  to 

the  Assistant  Secretary  of  Defense  for 

Special  Operations  and  Low  Intensity 

Conflict 


DOD  477  Defense  Fellow  to  the  Director, 

(Special  Support) 
DOD  479  Special  Assistant  to  the 

Assistant  to  the  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  480  Executive  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Strategy  Requirements  and 

Resources) 
DOD  488  Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (Comptroller) 
DOD  494  Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affiairs) 
DOD  500  Staff  Specialist  to  the  Proiect 

Director  for  National  Performance 

Review 
DOD  501  Special  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  for  White  House  Liaison 
DOD  502  Special  Assistant  to  the  Under 

Secretary  of  Defense  for  Policy 
DOD  504  Assistant  for  Antiterrorism 

Policy  and  Programs  to  the  Deputy 

Assistant  Secretary  of  Defense  (Policy 

and  Missions) 
DOD  508  Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  510  Staff  Specialist  to  the 

Assistant  Secretary  of  Defense 

(Legislative  AfHairs) 
DOD  512  Staff  Specialist  to  the  Deputy 

Under  Secretary  of  Defense  for 

International  and  Commercial 

Programs 
DOD  516  Staff  Specialist  to  the  Deputy 

Under  Secretary  of  Defense  for 

Environmental  Security 
DOD  519  Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(Regional  Security  Affairs) 
DOD  524  Confidential  Assistant  to  the 

Deputy  Secretary  of  Defense 
DOD  527  Special  Assistant  for  Demand 

Reduction  to  the  Deputy  Assistant 

Secretary  of  Defense  (Drug 

Enforcement  PoUcy  and  Support) 
EXDD  529  Staff  Specialist  to  the 

Assistant  to  the  Secretary  of  Defense, 

Legislative  Affairs 
DOD  534  Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary  and 

Deputy  Secretary  of  Defense 
DOD  535  Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

Defense  for  Policy  Support 
DOD  536  Personal  and  Confidential 

Assistant  to  the  Deputy  Under 

Secretary  of  Defense  (International 

and  Commercial  Programs) 
DOD  540  Senior  Advisor  for  Defense 

Conversion  Policy  to  the  Deputy 

Under  Secretary  of  Defense  (Threat 

Reduction  Policy) 
DOD  545  Public  Affairs  Specialist  to  the 

Office  of  the  Assistant  Secretary  of 

Defense  (Public  Affiairs) 


DOD  546  Private  Secretary  to  the 

Assistant  Secretary  of  I)efBnse 

(International  Security  Policy) 
EXDD  547  Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

E)efense  (International  and  Security 

Policy) 
EXDD  548  Special  Assistant  to  the 

Executive  Director,  President's 

Foreign  Intelligence  Advisory  Board 
EXDD  552  Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Special  Operations/Low  Intensity 

Conflict 
EXDD  555  Confidential  Assistant  to  the 

General  Counsel.  Department  of 

Defense 
DOD  557  Defense  Fellow  to  the  E)eputy 

Assistant  Secretary  of  E)efense, 

Humanitarian  and  Refugee  Affain 
EXDD  558  Special  Assistant  to  the 

EHrector,  Program  Analysis  and 

Evaluation 
DOD  559  Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense,  Force 

Management  Policy 
EXDD  562  E)efense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Affairs) 
EXDD  564  Program  Analyst  to  the  E)eputy 

Under  Secretary  (Environmental 

Secretary) 
EXDD  566  Personal  and  Confidential 

Assistant  to  the  I*rincipal  Deputy 

Under  Secretary  of  E)efense  for  Policy 
EXDD  570  Personal  and  Confidential 

Assistant  to  the  Principal  Deputy 

Under  Secretary  of  Defense 

(Acquisition  and  Technology) 
EXDD  571  Secretary  (OA)  to  the  Inspector 

Gfneral,  E)ep€utment  of  E)efense 
EXDD  572  Special  Assistant  to  the 

Inspector  General 
EXDD  577  Staff  Specialist  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Legislative  Affairs) 
EXDD  578  Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

E>efense  (Policy) 
DOD  580  Defense  Fellow  to  the  Etoputy 

Assistant  Secretary  of  Defense, 

Afiican  Affairs 
EXDD  581  Associate  EXrector 

Commimications  to  the  Senior 

E)irector,  Communications,  National 

Security  Council 
EXDD  582  Foreign  Affairs  Specialist  to 

the  Deputy  Assistant  Secretary  of 

Defense  for  Peacekeeping  and 

Humanitarian  Assistance 
EXDD  583  Speechwriter  to  the  Assistant 

to  the  Secretary  of  Defense  for  Public 

Affairs 
DOD  584  Staff  Specialist  for  Cuban 

Affairs  to  the  Deputy  Assistant 

Secretary  of  Defense  (Inter- American 

Affairs) 
EXDD  586  Personal  and  Confidential 

Assistant  to  the  General  Counsel 
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EXDD  588  Public  Affairs  Specialist  to  the 
Assistant  to  the  Secretary  of  Defense 
for  Public  Affairs 
EXDD  589  Speechwriter  to  the  Assistant 
to  Secretary  of  E)efense  for  Public 
Affairs 
EXDD  591  Executive  IDirector  (House 
Affiairs)  to  the  Assistant  Secretary  of 
Etefense  (Legislative  Affiairs) 
EXDD  592  Program  Analyst  to  the  Deputy 
Assistant  Secretary  of  E)efense,  Policy 
and  Missions 
EXDD  595  Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense  (Public 
Affiairs) 
DOD  597  Staff  Specialist  to  the  Deputy 

Under  Secretary  for  Logistics 
EXDD  598  Executive  E)irector  (Outreach 
and  Integration)  to  the  Deputy  Under 
Secretary  (Industrial  Affaks  and 
Installations) 
DOD  600  Office  Director  and  Special 
Coordinator  for  Cooperative  Threat 
Reduction  to  the  Deputy  Assistant 
Secretary  of  Defense  for  Threat 
Reduction  Policy 
DOD  601  Personal  and  Confidential 
Assistant  to  the  Special  Assistant  to 
the  Secretary  of  Defense  for  White 
House  Liaison 
DOD  603  Special  Assistant  to  the  Under 
Secretary  of  Defense  for  Personnel 
and  Readiness  for  External  Affairs  and 
Management  Support 
DOD  604  Special  Assistant  for  Outreach 
to  the  Deputy  Under  Secretary  of 
Etefense  (Environmental  Security) 
IXDD  606  Defense  Fellow  to  the  Deputy 
Assistant  Secretaiy  Defense,  (Drug 
Enforcement  Policy  and  Support) 
DOD  607  Staff  Specialist  to  the 
Assistant  to  the  President/Director, 
White  House  Office  for  Women's 
Initiative  and  Outreach,  Office  of  the 
Secretary 
DOD  608  Staff  Specialist  to  the  Deputy 
Under  Secretary  of  E)efense 
(International  and  Commercial 
Program) 
DOD  609  Private  Secretary  to  the 

Deputy  Secretary  of  Defense 
EXDD  610  Special  Assistant  to  the 

Assistant  Secretary  for  Health  Affairs 
EXDD  611  Personal  and  Confidential 

Assistant  to  the  Secretary  of  E)efense 
DOD  614  Staff  Assistant  to  the  Chief  of 

Staff  to  {^resident 
DOD  615  Special  Assistant  to  the 
Deputy  Under  Secretary  of  Defense 
(Industrial  Affiairs  and  Installation) 
DOD  616  Protocol  Specialist  to  the 
Special  Assistant  to  the  Secretary  of 
Defense 
DOD  617  Staff  Specialist  to  the  Director, 
NATO  Policy 

Section  21 3.3307    Department  of  the 
Army  (DOD) 

ARMY  1  Executive  Staff  Assistant  to  the 
Secretary  of  the  Army 


ARMY  2  Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

the  Army 
ARMY  5  Secretary  (Stenography/OA)  to 

the  Assistant  Secretary  of  the  Army 

(Installations,  Ex)gistics  and 

Environment) 
ARMY  6  Secretary  (OA)  to  the  Assistant 

Secretary  of  the  Army  (Research, 

Development  and  Acquisition) 
ARMY  17  Secretary  (OA)  to  the 

Assistant  Secretary  of  the  Army  (Qvil 

Works) 
ARMY  21  Secretary  (Steno/OA)  to  the 

General  Coimsel 
ARMY  55  Secretary  (OA)  to  the 

Assistant  Secretary  of  the  Army 

(Financial  Management) 
ARMY  59  Confidential  Assistant  to  the 

Secretary  of  the  Army 
ARMY  69  Defense  Fellow  (Public 

Affairs)  to  the  Chief  of  Public  Affairs 
ARMY  73  Special  Assistant  for  Policy  tb 

the  Executive  Staff  Assistant 
ARMY  74  Staff  AssUtant  for  Policy  to 

the  Executive  Staff  Assistant 
ARMY  75  Special  Assistant  (Civilian 

Aide  Program)  to  the  Executive  Staff 

Assistant,  Office  of  the  Secretary  of 

the  Army 

Section  213.3308    Department  of  the 
Navy  (DOD) 

NAV  49  Staff  Assistant  to  the  Under 

Secretary  of  the  Navy 
NAV  56  Staff  Assistant  to  the  Assistant 

Secretary  of  the  Navy  (Financial 

Management) 
NAV  57  Staff  Assistant  to  the  Secretary 

of  the  Navy 
NAV  59  Staff  Assistant  to  tbe  Assistant 

Secretary  of  Navy  (Manpower  and 

Reserve  Affiairs) 
NAV  60  Staff  Assistant  to  the  Assistant 

Secretary  of  Navy  (Research, 

Development  and  Acquisition) 
NAV  61  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

(Manpower  and  Reserve  Affairs) 
NAV  62  Attorney  Advisor  to  the 

Principal  E)eputy  General  Counsel 

Section  213.3309    Department  of  the 
Air  Force  (DOD) 

AF  2  Confidential  Assistant  to  the 

Under  Secretary  of  the  Air  Force 
AF  5  Secretary  (Steno)  to  the  Assistant 

Secretary  (Acquisition) 
AF  6  Secretary  (Steno)  to  the  Assistant 

Secretary  (Manpower  and  Reserve 

Affairs,  Installation  and  Environment) 
AF  8  Secretary  (Steno/OA)  to  the 

General  Counsel 
AF  22  Secretary  (Stenography/OA)  to 

the  Assistant  to  the  Vice  President  for 

National  Security  Affairs 
AF  29  Confidential  Assistant  to  the 

Secretary  of  the  Air  Force 


AF  31  Staff  Assistant  (Typing)  to  the 
Assistant  to  the  Vice  President  for 
National  Security  Affairs 

AF  39  Secretary  (OA)  to  the  Assistant 
Secretary  of  the  Air  Force  (Financial 
Management  and  Comptroller) 

AF  41  Confidential  Assistant  for 
Envirorunental  Legislation  to  the 
Deputy  Assistant  Secretary  for 
Environmental  Safety  and 
Occupational  Health 

AF  42  Staff  Assistant  to  the  Principal 
E)eputy  Assistant  Secretary  of  the  Air 
Force  (Manpower,  Reserve  Affairs, 
Installations  and  Environment) 

AF  43  Special  Advisor  for  International 
Affairs  to  the  Assistant  to  the  Vice 
President  for  National  Security  Affairs 

Section  213.3310    Department  of 
Justice  .  - 

JUS  27  Special  Assistant  to  the  Assistant 

Attorney  General  for  Environmental 

and  Natiiral  Resources 
JUS  37  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Columbia 
JUS  38  Secretary  (OA)  to  the  U.S. 

Attorney,  Northern  District  of  Illinois 
JUS  40  Secretary  (OA)  to  the  U.S. 

Attorney,  Eastern  District  of  Michigan 
JUS  47  Secretary  (OA)  to  the  U.S. 

Attorney,  Western  EHstrictof  New 

York 
JUS  75  Secretary  (OA)  to  the  U.S. 

Attorney,  Northern  District  of  Texas 
JUS  83  Staff  Assistant  to  the  Assistant 

to  the  Attorney  General  (Chief 

Schedider) 
JUS  97  Staff  Assistant  to  the  Attorney 

General 
JUS  114  Staff  Assistant  to  the  Attorney 

General 
JUS  122  Public  AfEairs  Specialist  to  the 

Director,  Public  A&irs 
JUS  128  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Arizona 
JUS  132  Special  Assistant  to  the 

Commissioner,  Inunigration  and 

Naturalization  Service 
JUS  140  Attorney  Advisor  to  the 

Assistant  Attorney  General 
JUS  141  Special  Assistant  to  the 

Assistant  Attorney  General 

(Legislative  Affairs) 
JUS  144  Special  Assistant  to  the 

Solicitor  General 
JUS  149  Special  Assistant  to  the 

Assistant  Attorney  General  for 

Environmental  and  Natural  Resources 
JUS  169  Secretary  (OA)  to  the  U.S. 

Attorney,  Middle  District  of  Florida 
JUS  170  Assistant  to  the  Attorney 

General 
JUS  1 73  Secretary  (OA)  to  the  U.S. 
Attorney,  Western  EDistrict  of 
LiOuisiana 
JUS  198  Special  Assistant  to  the 
Assistant  Attorney  General,  Criminal 
EJivision 
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JUS  207  Staff  Assistant  to  the  Director, 

Office  of  Public  Affairs 
JUS  217  Special  Assistant  to  the 

Director,  Bureau  of  Justice  Assistance 
JUS  233  Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS  235  Public  A^irs  Specialist  to  the 

Director  of  Public  Affairs 
JUS  242  Attorney  Advisor  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS  243  Staff  Assistant  to  the  Assistant 

Attorney  General,  Civil  Rights 

Division 
JUS  247  Special  Assistant  to  the 

Commissioner,  Immigration  and 

Naturalization  Service 
JUS  248  Deputy  Director  to  the  Director, 

Violence  Against  Women  Office 
JUS  255  Counsel  to  the  Assistant 

Attorney  General.  Qvil  Rights 

Division 
JUS  264  Confidential  Assistant  to  the 

Assistant  Attorney  General 
JUS  266  Director,  Special  Projects  to  the 

Director,  Office  of  Public  Affairs 
JUS  268  Litigation  Counsel  to  the 

Assistant  Attorney  General 
JUS  273  Special  Assistant  to  the 

Associate  Attorney  General 
JUS  279  Deputy  Director,  Office 

Intergovernmental  Affairs  to  the 

Deputy  Attorney  General 
JUS  281  Special  Advisor  to  the  Deputy 

Assistant  Attorney  General 
JUS  282  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Policy  Development 
JUS  285  Logistics  Coordinator  to  the 

Assistant  Attorney  General,  Office  of 

Legislative  Affairs 
JUS  289  Counsel  to  the  Deputy  Attorney 

General,  Justice  Management  Division 
JUS  296  Counsel  to  the  Deputy  Attorney 

General 
JUS  299  Public  Afiiairs  Assistant  to  the 

Director,  Office  of  Public  Affairs 
JUS  312  Senior  Counsel  to  the  Assistant 

Attorney  General 
JUS  323  Chief  of  Staff  to  the  Assistant 

Attorney  General,  Office  of  Justice 

Programs 
JUS  330  Attorney  to  the  Deputy 

Director,  Office  of  Intergovernmental 

Afhirs 
JUS  360  Deputy  Assistant  Attorney 

General  to  the  Assistant  Attorney 

General,  Office  of  Policy  Development 
JUS  361  Special  Assistant  to  the 

Director,  Bureau  of  Justice  Statistics 
JUS  383  Assistant  to  the  Attorney 

General 
JUS  387  Deputy  Director  to  the  Director, 

Office  of  Public  Affiairs 
JUS  389  Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Legal  Counsel 
JUS  401  Counsel  to  the  Deputy  Attorney 

General 


JUS  404  Assistant  to  the  Attorney 

General 
JUS  412  Public  Affiairs  Specialist  to  the 

Director,  Office  of  Public  Affairs 
JUS  418  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Nebraska 
JUS  419  Public  Affairs  Specialist  to  the 

U.S.  Attorney,  Northern  District  of 

Florida 
JUS  420  Confidential  Assistant  to  the 

U.S.  Attorney,  Eastern  District  of 

Pennsylvania 
JUS  421  Special  Assistant  to  the  U.S. 

Attorney,  Southern  District  of 

California 
JUS  422  Secretary  (OA)  to  the  U.S. 

Attorney,  Eastern  District  of 

Wisconsin 
JUS  423  Secretary  to  the  U.S.  Attorney. 

District  of  New  Mexico 
JUS  424  Secretary  to  the  U.S.  Attorney, 

Northern  District  of  Iowa 
JUS  425  Secretary  (OA)  to  the  U.S. 

Attorney,  Middle  District  of 

Pennsylvania 
JUS  426  Secretary  (OA)  to  the  U.S. 

Attorney,  Sioux  Falls,  South  Dakota 
JUS  427  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  New  Hampshire 
JUS  428  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Minnesota 
JUS  431  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Oregon 
JUS  433  Secretary  (OA)  to  the  U.S. 

Attorney,  Middle  District  of  Louisiana 
JUS  434  Confidential  Assistant  to  the 

U.S.  Attorney,  Sacramento,  CA 
JUS  435  Secretary  (OA)  to  the  U.S. 

Attorney.  Western  District  of 

Arkansas 
JUS  436  Secretary  (OA)  to  the  U.S. 

Attorney,  Middle  District  of  Alabama 
JUS  437  Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Delaware 
JUS  443  Attorney  Advisor  (Special 

Counsel)  to  the  Director,  Executive 

Office  for  U.S.  Attorney 
JUS  445  Special  Assistant  to  the 

Director,  Community  Relations 

Service 

Section  213.3312    Department  of  the 
Interior 

INT  171  Special  Assistant  to  the 

Director  of  Communication 
INT  172  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  369  Staff  Assistant  to  the  Director, 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 
INT  375  Special  Assistant  to  the 

Secretary  and  White  House  Liaison  to 

the  Chief  of  Staff 
INT  378  Special  Assistant  to  the 

Director,  Office  of  the  Surface  Mining 
INT  426  Press  Secretary  to  the  Director 

of  Communications 
INT  436  Special  Assistant  to  the  Deputy 

Director,  Bureau  Qf  Land  Management 


INT  442  Special  Assistant  to  the 

Director,  National  Parks  Service 
INT  444  Deputy  Director  for  Legislative 

and  Intergovernmental  Affairs  to  the 

Assistant  to  the  Secretary,  Office  of 

Congressional  and  Legislative  Affairs 
INT  449  Special  Assistant  to  the 

Director,  Fish  &  Wildlife  Service 
INT  450  Special  Assistant  to  the 

Director,  Fish  &  Wildlife  Service 
INT  451  Deputy  Director,  Office  of 

Insular  Affiairs  to  the  Director,  Office 

of  Insular  Affiairs 
INT  455  Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Fish.  WilcQife 

and  Parks 
INT  460  Special  Assistant  to  the 

Secretary  and  Director  of  Scheduling 

and.  Advance  to  the  Deputy  Chief  of 

Staff 
INT  461  Special  Assistant  to  the 

Director,  National  Park  Service 
INT  463  Special  Assistant  to  the 

Director  of  the  National  Park  Service 
INT  467  Special  Assistant  to  the  Chief 

of  Staff 
INT  468  Special  Assistant  to  the  Chief 

of  Staff 
INT  474  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  475  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  476  Special  Assistant  to  the 

Director,  Bureau  of  Land  Management 
INT  479  Special  Assistant  to  the 

Associate  Director  for  Policy  and 

Management  Improvement 
INT  483  Special  Assistant  to  the 

Assistant  Secretary,  Water  and 

Science 
INT  485  Special  Assistant  to  the  Deputy 

Director,  External  Affairs.  Fish  and 

Wildlife  Service 
INT  486  Special  Assistant  (Speech 

Writer)  to  the  Director.  Office  of 

Communications 
INT  490  Special  Assistant  (Advance)  to 

the  Deputy  Chief  of  Staff 
INT  491  Deputy  Scheduler  to  the 

Deputy  Chief  of  Staff 
INT  493  Special  Assistant  and  Director 

of  Executive  Secretariat  to  the  Deputy 

Chief  of  Staff 
INT  494  Special  Assistant  to  the 

Director.  National  Biological  Service 
INT  496  Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Indian  Affairs 
INT  497  Special  Assistant  to  the  Deputy 

Chief  of  Staff 
INT  500  Special  Assistant  to  the 

Secretary  of  the  Interior 
INT  501  Special  Assistant  to  the  Deputy 

Secretary 
DMT  502  Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 

Management  and  Budget 
INT  503  Special  Assistant  to  the  Deputy 

Chief  of  Staff 
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INT  504  Special  Assistant  to  the 

Director  of  the  Bureau  of  Land 

Management 
INT  505  Special  Assistant  to  the 

Director.  National  Park  Service 
INT  506  Special  Assistant  to  the 

Solicitor 
INT  507  Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  508  Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy  and 

International  Affairs 
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Section  213.3313    Department  of 
Agriculture 

AGR  3  Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary 
AGR  19  Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Services 
AGR  24  Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration 
AGR  26  Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration 
AGR  31  Confidential  Assistant  to  the 
Administrator,  Agricultural 
Stabilization  and  Conservation 
Service 
AGR  32  Confidential  Assistant  to  the 
Administrator.  Agricultural 
Stabilization  and  Conservation 
Service 
AGR  33  Confidential  Assistant  to  the 
Administrator.  Consolidated  Farm 
Service  Agency 
AGR  34  Special  Assistant  to  the 
Administrator.  Agricultural 
Stabilization  Conservation  Service 
AGR  35  Staff  Assistant  to  the 
Administrator.  Federal  Service 
Agency 
AGR  56  Private  Secretary  to  the 
Assistant  Secretary  for  Congressional 
Relations 
AGR  77  Director.  Intergovernmental 
AfEairs  to  the  Assistant  Secretary  for 
Congressional  Relations 
AGR  79  Confidential  Assistant  to  the 
Administrator.  Farmers  Home 
Administration 
AGR  81  Confidential  Assistant  to  the 

Administrator,  Rural  Housing  Service 
AGR  103  Confidential  Assistant  to  the 
Administrator  of  the  Foreign 
Agricultural  Service 
AGR  114  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations 
AGR  131  Private  Secretary  to  the 
Assistant  Secretary  for  Natiual 
Resources  and  Environment 
AGR  139  Staff  Assistant  to  the  Secretary 

of  Agriculture 
AGR  143  Confidential  Assistant  to  the 
Administrator,  Agricultural  Marketing 
Service 
AGR  151  Confidential  Assistant  to  the 
Administrator.  Agricultural  Marketing 
Service 


AGR  160  Confidential  Assistant  to  the 

Associate  Adnunistrator.  Foreign 

^ricultural  Service 
AGR  161  Special  Assistant  to  the 

Director.  Office  of  Public  Affairs 
AGR  175  Speech  Writer  to  the  Director. 

Office  of  Communications 
AGR  175  Speech  Writer  to  the  Director. 

Office  of  Communications 
AGR  186  Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR  188  Northeast  Area  Director  to  the 
.    Deputy  Administrator.  State  and     • 

Coimty  Operations.  Agricultiual 

Stabilization  and  Conservation 

Service 
AGR  190  Area  Director.  Midwest  Region 

to  the  Administrator.  Agricultural 

Stabilization  and  Conservation 

Service 
AGR  191  Confidential  Assistant  to  the 

Administrator,  Farm  Services  Agency 
AGR  192  Area  Director,  South  West 

Area  to  the  Administrator,  Farm 

Service  Agency 
AGR  196  Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  201  Deputy  Chief  of  Staff  to  the 

Secretary  of  Agriculture 
AGR  203  Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR  205  Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  218  Confidential  Assistant  to  the 

Assistant  Secretary  for  Administration 
AGR  232  Confidential  Assistant  to  the 

Deputy  Under  Secretary  for 

Operations  and  Management 
AGR  236  Confidential  Assistant  to  the 

Administrator.  Animal  and  Plant 

Health  Inspection  Service 
AGR  238  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  258  Confidential  Assistant  to  the 

Administrator.  Foreign  Agricultural 

Service 
AGR  267  Confidential  Assistant  to  the 

Director.  Office  of  Communications 
AGR  268  Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  270  Director,  Office  of  the 

Executive  Secretariat  to  the  Secretary 

of  Agriculture 
AGR  276  Director,  Legislative  Affairs  to 

the  Under  Secretary,  Cooperative 

State  Research,  Education  and 

Extension  Service 
AGR  279  Confidential  Assistant  to  the 
Administrator.  Foreign  Agricultural 
Service 
AGR  281  Confidential  Assistant  to  the 
Administrator.  Farm  Service  Agency 
AGR  285  Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary 
AGR  287  Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service 


AGR  289  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations 
AGR  290  Confidential  Assistant  to  the 
Administrator,  Animal  and  Plant 
Health  Inspection  Service 
AGR  294  Confidential  Assistant  to  the 
Administrator.  Animal  and  Plant 
Health  Inspection  Service 
AGR  295  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations 
AGR  301  Confidential  Assistant  to  the 
Administrator,  Food,  Nutrition  and 
Consumer  Service 
AGR  306  Staff  Assistant  to  the  Director. 

Office  of  Communications 
AGR  308  Confidential  Assistant  to  the 
Administrator.  Agricultural 
Stabilization  and  Conservation 
Service 
AGR  312  Executive  Assistant  to  the 
Administrator.  Farmers  Home 
Administration 
AGR  324  Confidential  Assistant  to  the 
Under  Secretary  for  Rural 
Development 
AGR  330  Confidential  Assistant  to  the 

Director.  Office  of  Public  AfCairs 
AGR  332  Confidential  Assistant  to  the 
Administrator.  Farmers  Home 
Administration 
AGR  336  Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  341  Confidential  Assistant  to  the 

Manager 
AGR  345  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations 
AGR  346  Confidential  Assistant  to  the 
Administrator,  Fanners  Home 
Administration 
AGR  352  Confidential  Assistant  to  the 
Administrator.  Food  and  Nutrition 
Service 
AGR  368  Confidential  Assistant  to  the 
Manager,  Federal  Crop  Insurance 
Corporation 
AGR  369  Confidential  Assistant  to  the 
Administrator,  Rural  Development 
Administration 
AGR  370  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for  Policy 
and  Planning 
AGR  371  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for  Policy 
and  Planning 
AGR  378  Deputy  Press  Secretary  to  the 

Director.  Office  of  Commiuiications 
AGR  381  Confidential  Assistant  to  the 
Under  Secretary  for  Small  Community 
and  Rural  Development 
AGR  384  Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  386  Special  Assistant  to  the 
Director,  Empowerment  Zone/ 
Enterprise  Community 
AGR  393  Confidential  Assistant  to  the 
Administrator,  Rural  Development 
Administration 
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AGR  395  Confidential  Assistant  to  the 

Director,  Office  of  Civil  Rights,  Policy, 

Analysis  and  Coordination  Center 
AGR  397  Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service 
AGR  399  Secretary  (Typing)  to  the 

Assistant  Secretary  for  Administration 
AGR  400  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
AGR  401  Staff  Assistant  to  the  Chief 

Economist 
AGR  402  Confidential  Assistant  to  the 

Acting  Director,  Office  of 

Communications 
AGR  404  Confidential  Assistant  to  the 

Director  of  Personnel 
AGR  406  Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary 
AGR  413  Special  Assistant  to  the  Chief 

of  Natural  Resources  Conservation 

Service 
AGR  415  Confidential  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR  417  Confidential  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  418  Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  422  Special  Assistant  (Jackson, 

MS)  to  the  Administrator,  Farmers 

Home  Administration 
AGR  426  Deputy  Director,  Special 

Projects  to  the  Director,  Office  of 

Communications 
AGR  427  Special  Assistant  to  the 

Deputy  Assistant  Secretary 
AGR  428  Confidential  Assistant  to  the 

Administrator,  Rural  Business  and 

Cooperative  Development  Service 
AGR  429  Confidential  Assistant  to  the 

Director,  Office  of  Civil  Rights 

Enforcement 
AGR  430  Deputy  Press  Secretary  to  the 

Director,  Office  of  F*ublic  Affairs 
AGR  431  Confidential  Assistant  to  the 

Administrator 
AGR  433  Confidential  Assistant  to  the 

Administrator.  Agricultural  and 

Conservation  Service 
AGR  434  Area  Director  to  the  Deputy 

Administrator,  State  and  County 

Operations 
AGR  435  Confidential  Assistant  to  the 

Administrator,  Grain  Inspection, 

Packers  and  Stockyards 

Administration 
AGR  436  Staff  Assistant  to  the 

Administrator,  Rural  Electrification 

Administration 
AGR  438  Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  439  Special  Assistant  to  the  Chief, 

Natural  Resources  Conservation 

Service 
AGR  440  Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 


AGR  442  Special  Assistant  to  the 

Administrator,  Cooperative  State 

Research  Education,  and  Extension 

Service 
AGR  443  Confidential  Assistant  to  the 

Under  Secretary  for  Natural  Resources 

and  Environment 
AGR  444  Confidential  Assistant  to  the 

Administrator,  Food  and  Safety 

Inspection  Service 
AGR  445  Special  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  446  Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  Policy 

and  Planning 
AGR  447  Director,  Native  American 

Programs  to  the  Administrator,  Rural 

Housing  Service 
AGR  448  Confidential  Assistant  to  the 

Administrator,  Rural  Business  Service 
AGR  449  Special  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  450  Confidential  Assistant  to  the 

Administrator,  Agricultural  Research 

Service 
AGR  451  Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  452  Staff  Assistant  to  the  Acting 

Director,  Office  of  Communications 
AGR  455  Confidential  Assistant  to  the 

Director,  Empowerment  Zone 

Enterprise  Community,  Rural 

Business-Cooperative  Service 
AGR  456  Special  Assistant  to  the 

Administrator,  Rural  Development/ 

Rural  Housing  Service 
AGR  457  Specif  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  458  Confidential  Assistant  to  the 

Director^  Empowerment  Zone/ 

Enterprise  Community 
AGR  459  Confidential  Assistant  to  the 

Administrator,  Farm  Agency  Service 
AGR  460  Special  Assistant  to  the 

Director,  Empowerment  Zone/ 

Enterprise  Community 
AGR  461  Special  Assistant  to  the  Chief, 

Forest  Service 
AGR  462  Special  Assistant  to  the 

Director,  Empowerment  Zxtnel 

Enterprise  Community 
AGR  463  Special  Assistant  to  the  Chief, 

Forest  Service 
AGR  464  Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  465  Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 

Section  213.3314    Department  of 
Commerce 

COM  3  Senior  Advisor  to  the  Chief  of 

Staff 
COM  16  Executive  Assistant  to  the 

General  Counsel,  Office  of  the  General 

Counsel 
COM  70  Director.  Office  of 

Communications  and  Congressional 


Liaison  to  the  Assistant  Secretary  for 

Economic  Development,  Economic 

Development  Administration 
COM  100  Special  Assistant  to  the 

Director,  Minority  Business 

Development  Agency 
COM  162  Special  Assistant  to  the 

Assistant  Secretary  for  International 

Economic  Policy 
COM  181  Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information 
COM  189  Special  Assistant  to  the 

Assistant  Secretary  for  National 

Communications  and  Information 

Administration 
COM  190  Director,  Office  of 

Congressional  Affairs  to  the  Assistant 

Secretary  for  Communication  and 

Information 
COM  191  Confidential  Assistant  to  the 

General  Counsel 
COM  194  Special  Assistant  to  the  Under 

Secretary,  National  Oceanic  and 

Atmospheric  Administration 
COM  204  Special  Assistant  to  the  Chief 

Scientist,  National  Oceanic  and 

Atmospheric  Administration 
COM  258  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Import 

Administration,  International  Trade 

Administration 
COM  259  Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

International  Trade,  International 

Trade  Administration 
COM  262  Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development,  International  Trade 

Administration 
COM  266  Special  Assistant  to  the 

Assistant  Secretary  for  Import 

Administration,  International  Trade 

Administration 
COM  268  Executive  Assistant  to  the 

Counselor  and  Chief  of  Staff 
COM  275  Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  289  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  289  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovenmiental  Affairs 
COM  290  Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  291  Special  Assistant  to  the  Press 

Secretary  and  Acting  Director,  Office 

of  Public  Affairs 
COM  298  Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information, 

National  Telecommunications  and 

Information  Administration 
COM  306  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  308  Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
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COM  312  Special  Assistant  to  the 

Director  General  of  the  U.S.  and 

Foreign  Commercial  Service 
COM  326  Confidential  Assistant  to  the 

Assistant  Secretary  and  Director 

General,  U.S.  and  Foreign  Commercial 

Service 
COM  342  Confidential  Assistant  to  the 

Director  of  White  House  Liaison 
COM  350  Deputy  Director,  Office  of 

Business  Liaison  to  the  Director, 

Office  of  Business  Liaison 
COM  352  Confidential  Assistant  to  the 

Deputy  Chief  of  Staff 
COM  365  Special  Assistant  to  the 

Director,  Minority  Business 

Development  Agency 
COM  374  Congressional  Liaison 

Specialist  to  the  Congressional  Affairs 

Officer 
COM  379  Special  Assistant  to  the 

General  Counsel 
COM  385  Special  Assistant  to  the 

Director,  Bureau  of  Census 
COM  390  Confidential  Assistant  to  the 

Under  Secretary  for  Economic  Affairs/ 

Administrator,  Economics  and 

Statistics  Administration 
COM  397  Congressional  Affairs  Officer 

to  the  Assistant  Director  for 

Commerce 
COM  398  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Domestic  Operations 
COM  415  Congressional  Affiairs 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs,  National  Oceanic 

and  Atmospheric  Administration 
COM  416  Director,  Office  of  Consiuner 

Affairs  to  the  Secretary  of  Commerce 
COM  418  Confidential  Assistant  to  the 

Under  Secretary  for  Economic  Afhirs 
COM  420  Special  Assistant  to  the 

Director  General  of  the  United  States 

and  Foreign  Commercial  Service, 

International  Trade  Administration 
COM  423  Director  of  Congressional 

Affairs  to  the  Assistant  Secretary  and 

Commissioner,  Patent  and  Trademark 

Office 
COM  438  Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  447  Confidential  Assistant  to  the 

Chief  of  Staff 
COM  448  Confidential  Assistant  to  the 

Assistant  Secretary  for  International 

Economic  Policy 
COM  466  Director  of  Public  AfEairs  to 

the  Under  Secretary,  Technolo^ 
Administration 
COM  468  Confidential  Assistant  to  the 
Under  Secretary  for  Export 
Administration,  Bureau  of  Export 
Administration 
COM  469  Deputy  Director  for  White 
House  Liaison  to  the  Director,  Office 
of  White  House  Liaison 
COM  480  Director  of  Congressional 
Affiairs  to  the  Under  Secretary  for 
Technology 


COM  482  Director,  Executive  Secretariat 

to  the  Chief  of  Staff 
COM  485  Special  Assistant  to  the  Chief 

of  Staff 
COM  490  Deputy  Director  of  External 

Affiairs  and  Director  of  Scheduling  to 

the  Deputy  Chief  of  Staff  for  External 

Affairs 
COM  492  Confidential  Assistant  to  the 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  519  Special  Assistant  to  the 

General  Council,  National  Oceanic 

and  Atmospheric  Administration 
COM  527  Executive  Assistant  to  the 

Secretary  of  Commerce 
COM  530  Special  Assistant  to  the  Under 

Secretary  for  Technology,  Technology 

Administration 
COM  538  Special  Assistant  and  Chief  of 

Protocol  to  the  Chief  of  Staff 
COM  543  Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs, 

International  Trade  Administration 
COM  548  Confidential  Assistant  to  the 

Assistant  Secretary  Legislative  and 

Interagency  Affairs 
COM  549  Special  Assistant  to  the 

Deputy  Under  Secretary  Economic 

Affaira 
COM  550  Special  Assistant  to  the 

Assistant  Secretary,  Legislative  and 

Intergovernmental  Affiairs 
COM  551  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  AfEairs 
COM  560  Senior  Policy  Advisor  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  561  Confidential  Assistant  to  the 

Assistant  Secretary  and 

Commissioner,  Patent  and  Trademark 

Office 
COM  563  Deputy  Director  of  Scheduling 

to  the  Deputy  Director  of  External 

Affairs  and  Director  of  Scheduling 
COM  569  Confidential  Assistant  toue 

Director,  Office  of  Public  Affairs  and 

Press  Secretary 
COM  57)  Specif  Assistant  to  the 

Deputy  Assistant  Secretary  for  Service 

Industries  and  Finance 
COM  579  Director  of  Legislative, 

Intergovernmental  and  Public  AfEairs 

to  the  Under  Secretary,  Bureau  of 

Export  Administration 
COM  585  Chief,  Intergovernmental 

Affairs  to  the  Director,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs 
COM  592  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Technology  and  Aerospace  Industries, 

International  Trade  Achninistration 
COM  595  Deputy  Director  to  the 

Director,  Office  of  Air  and  Space 

Comercialization 
COM  597  NevKs  Analyst  to  the  Director, 

Office  of  Public  Affairs 


COM  601  Director.  Office  of  Public 

AfEairs  to  the  Under  Secretary  for 

Oceans  and  Atmosphere,  National 

Oceanic  and  Atmospheric 

Administration 
COM  604  Assistant  Director  for 

Communications  to  the  Director, 

Bureau  of  the  Census 
COM  607  Intergovernmental  AfEairs 

Specialist  to  the  Chief 

Intergovernmental  ASaiis,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs  (NOAA) 
COM  608  Confidential  Assistant  to  the 

Director  of  Public  A&irs 
COM  612  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Service 

Indus^es  and  Finance,  International 

Trade  Administration 
COM  613  Executive  Assistant  to  the 

Deputy  Secretary  of  Commerce 
COM  617  Director,  Office  of  Energy, 

Infrastructure  and  Machinery  to  the 

Deputy  Assistant  Secretary  for  Basic 

Industries 
COM  618  Confidential  Assistant  to  the 

Director.  Secretariat  Staff,  Office  of 

the  Executive  Secretariat 
COM  622  Confidential  Assistant  to  the 

Assistant  Secretary  for  Economic 

Development  Administration 
COM  625  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Technology  Policy 
COM  631  Special  Advisor  to  the 

Director,  Oceanic  and  Atmospheric 

Administration 
COM  640  Confidential  Assistant  to  the 

Director,  Office  of  Public, 

Congressional  and  Intergovernmental 

AfEaira,  International  Trade 

Administration 
COM  643  Confidential  Assistant  to  the 

Assistant  Secretary  and  Commissioner 

of  Patents  and  Trademarks 
COM  644  Special  Assistant  to  the 

Director,  Office  of  Sustainable 

Development  and  IntOTgovemmental 

Affairs 
COM  645  Special  Assistant  to  the 

Director,  Legislative, 

Intergovernmental  and  Public  Affairs 
COM  647  Deputy  Press  Secretary  to  the 

Press  Secretary 
COM  648  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
COM  651  Confidential  Assistant  to  the 

Director  for  Communications  and 

Press  Secretary  « 

COM  654  Confidential  Assistant  to  the 

Counselor  to  the  Department  of 

Conunerce 
COM  657  Confidential  Assistant  to  the 

Director  of  Legislative 

Intergovernmental  and  Public  Affairs 
COM  659  Director,  Office  of  White 

House  Liaison  to  the  Deputy  Chief  of 

Staff 
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COM  660  Congressional  Liaison 

Specialist  to  the  Director  of 

Congressional  Affairs 
COM  662  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

International  Economic  Development 
COM  664  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  U.S. 

and  Foreign  Commercial  Service 
COM  666  Confidential  Assistant  to  the 

Director,  Office  of  Legislative  Affairs 
COM  668  Deputy  Assistant  Secretary  for 

Textiles,  Apparel  and  Consumer 

Goods  to  the  Assistant  Secretary  for 

Trade  Development 
COM  671  Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  672  Speechwriter  to  the  Assistant 

to  the  Secretary  and  Director,  Office  of 

Policy  and  Strategic  Planning 
COM  674  Speechwriter  to  the  Assistant 

to  the  Secretary  and  Director,  Office  of 

Policy  and  Strategic  Planning 
COM  676  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Environmental  Technologies  Exports 
COM  677  Special  Assistant  to  the 

Director  of  External  Affairs 
COM  680  Deputy  Press  Secretary- 
Agency  Coordination  to  the  Director 

for  Communications  and  Press 

Secretary 
COM  682  Associate  Under  Secretary  for 

Economic  Afiairs  to  the  Under 

Secretary  for  Economic  Affairs 
COM  683  Senior  Advisor  to  the 

Assistant  Secretary  for  Import 

Administration 
COM  684  Special  Assistant  to  the  Senior 

Advisor  to  the  Department  for  Puerto 

Rico  Initiatives 
COM  685  Deputy  Assistant  for  Policy 

and  Planning  to  the  Assistant  to  the 

Secretary  and  Director,  Office  of 

Policy  and  Strategic  Planning 
COM  687  Deputy  Director  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  689  Confidential  Assistant  to  the 

Deputy  Chief  of  Staff  for  External 

Affairs 
COM  690  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Agreements  Compliance 
COM  691  Director,  Office  of  External 

Affairs  to  the  Chief  of  Staff 

Section  213.3315  Department  of  Labor 

LAB  17  Special  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs 

LAB  25  Associate  Director  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs 

LAB  35  Special  Assistant  to  the  Director 
of  the  Women's  Bureau 


LAB  43  Special  Assistant  to  the 

Assistant  Secreiary  for  Occupational 

Safety  and  Health 
LAB  66  Executive  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Federal  Contracts  Compliance 

Programs,  Employment  Standards 

Administration 
LAB  87  Staff  Assistant  to  the  Assistant 

Secretary  for  Employment  Standards, 

Employment  Standards 

Administration 
LAB  94  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
LAB  99  Special  Counselor  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB  101  Special  Assistant  to  the 

Administrator  Wage  and  Hour 

Division,  Employment  Standards 

Administration 
LAB  103  Secretary's  Representative, 

Boston,  MA  to  the  the  Associate 

Director,  Intergovernmental  Affairs 
LAB  104  Secretary's  Representative  to 

the  Associate  Director, 

Intergovernmental  Affairs 
LAB  105  Secretary's  Representative, 

Philadelphia,  PA  to  the  Associate 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
LAB  106  Secretary's  Representative, 

Atlanta,  GA,  to  the  Associate  Director, 

Intergovernmental  Affairs 
LAB  107  Secretary's  Representative  to 

the  Associate  Director,  Congressional 

and  Intergovernmental  Affairs 
LAB  109  Secretary's  Representative  to 

the  Associate  Director, 

Intergovernmental  Affairs 
LAB  111  Secretary's  Representative  to 

the  Associate  Director,  Office  of 

Congressional  and  Intergovernmental 

Affairs 
LAB  112  Secretary's  Representative, 

Seattle,  WA,  to  the  Director,  Office  of 

Intergovernmental  Affairs 
LAB  123  Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy 
LAB  125  Special  Assistant  to  tn^ 

Assistant  Secretary.  Employment 

Standards  Administration 
LAB  126  Special  Assistant  to  the 

Assistant  Secretary  Employment 

Standards  Administration 
LAB  129  Press  Secretary  to  the  Assistant 

Secretary  for  Occupational  Safety  and 

Health,  Occupational  Stdety  And 

Health  Administration 
LAB  130  Special  Assistant  to  the 

Executive  Secretary 
LAB  132  Associate  Director  for 

Congressional  Affairs  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
LAB  139  Special  Assistant  to  the  Wage 

Hour  Administrator 
LAB  143  Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training 


LAB  145  Intergovernmental  Officer  to 

the  Associate  Director 

Intergovernmental  Affairs 
LAB  151  Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  152  Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  159  Special  Assistant  to  the  Deputy 

Under  Secretary  for  International 

Affairs,  Bureau  of  International  Labor 

Affairs 
LAB  161  Special  Assistant  to  the  Chief 

Economist 
LAB  164  Director  of  Communications 

and  Public  Information  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB  172  Special  Assistant  to  the  E)eputy 

Secretary  of  Labor 
LAB  1 75  White  House  Liaison  to  the 

Deputy  Secretary 
LAB  177  Staff  Assistant  to  the  Chief  of 

Staff 
LAB  190  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  191  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  197  Legislative  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affiairs 
LAB  199  Legislative  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  203  Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  208  Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  210  Speech  Writer  to  the  Assistant 

Secretary  for  Policy 
LAB  211  Special  Assistant  to  the 

Executive  Secretary 
LAB  212  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  215  Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB  217  Associate  Director  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  220  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  225  Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 
LAB  230  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  231  Staff  Assistant  to  the  Chief  of 

Staff 
LAB  239  Special  Assistant  to  the  Chief 

of  Staff 
LAB  241  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  248  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  259  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  260  Special  Assistant  to  the  Chief 

of  Staff 
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LAB  262    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Federal  Contract  Compliance 

Programs 
LAB  263    Special  Assistant  to  the 

Administrator,  Wage  and  Hour 

Division 
LAB  264    Staff  Assistant  to  the 

Administrator.  Wage  and  Hour 

Division 
LAB  269    Intergovernmental  Assistant 

to  the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  272     Special  Assistant  to  the 

Assistant  Secretary  for  Mine  Safety 

and  Health 
LAB  273    Chief  of  Staff  to  the  Assistant 

Secretary  for  Administration  and 

Management 
LAB  276    Advisor  to  the  Assistant 

Secretary,  Mine  Safety  and  Health 
LAB  280    Special  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health 

Section  21 3.3316    Department  of 
Health  and  Human  Services 

HHS  14    Special  Assistant  to  the 

Executive  Secretary 
HHS  17  Director  of  Scheduling  to  the 

Chief  of  Staff.  Office  of  the  Secretary 
HHS  31    Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS  187    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Health) 
HHS  230    Attorney  Advisor  (Special 

Assistant)  to  the  General  Coimsel 
HHS  276    Special  Assistant  for  Liaison 

to  the  Associate  Commissioner  for 

Legislative  Affiairs 
HHS  331    Special  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration 
HHS  336    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
HHS  340    Executive  Assistant  to  the 

Assistant  Secretary  for  Legislation 
HHS  344    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant  for 

Legislation.  (Congressional  Liaison) 
HHS  346    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS  368    Senior  Press  Officer  to  the 

Administrator,  Health  Care  Financing 

Administration 
HHS  370    Confidential  Assistant  to  the 

Associate  Administrator  for  External 

Affairs 
HHS  373    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  374    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  395    Special  Assistant  to  the 

Director,  Office  of  Community 


Services,  Administration  for  Children 
and  Families. 
HHS  415    Special  Assistant  to  the 
Secretary  of  Health  and  Htunan 
Services 
HHS  419    Special  Assistant  to  the 
Secretary  of  Health  and  Human 
Services 
HHS  427    Executive  Director. 
President's  Committee  on  Mental 
Retardation  to  the  Assistant  Secretary 
for  the  Administration  for  Children 
and  Families 
HHS  462    Special  Assistant  for  Liaison 
Activities  to  the  Administrator, 
Substance  Abuse  and  Mental  Health 
Services  Administration 
HHS  487    Confidential  Assistant  to  the 
Administrator.  Health  Care  Financing 
Administration 
HHS  489    Special  Assistant  to  the 
Assistant  Secretary  for  Children  and 
Families 
HHS  500    Director,  Office  of 
Professional  Relations  to  the 
Associate  Administrator  for  External 
Affiairs,  Health  Care  Financing 
Administration 
HHS  510    Deputy  Director,  Office  of 
ProfiBssional  Relations  to  the  Director, 
Office  of  Professional  Relations. 
Health  Care  Financing  Administration 
HHS  512    Special  Assistant  to  the 
Assistant  Secretary  for  Children  and 
Families 
HHS  513    Confidential  Assistant  to  the 
Administrator.  Health  Care  Financing 
Administration 
HHS  539    Special  Assistant  to  the 

General  Counsel 
HHS  549    Speechwriter  to  the  Director 
of  Speechwriting,  Office  of  the  Deputy 
Assistant  Secretary  for  Public  AfEairs 
(Media) 
HHS  553    Director  of  Communications 
to  the  Deputy  Assistant  Secretary  for 
Public  Affairs  (Policy  and  Strategy) 
HHS  556    Director  of  Speechwriting  to 
the  Deputy  Assistant  Secretary  for 
Public  Afhirs  (Media) 
HHS  558    Confidential  Assistant  to  the 
Assistant  Secretary  for  Public  Affairs 
HHS  585    Special  Assistant 
(Speechwriter)  to  the  Director  of 
Speechwriting 
HHS  590    Confidential  Assistant 
(Advfmce)  to  the  Director  of 
Scheduling  and  Advance 
HHS  615    Special  Assistant  to  the 
Director  of  Conmiunications, 
Communications  Services  Division 
HHS  622    Special  Assistant  to  the 
Director,  (jffice  of  Professional 
Relations 
HHS  624    Special  Assistant  to  the 
Commissioner,  Administration  for 
Children  and  Families 
HHS  625   -Special  Assistant  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy) 


HHS  628    Special  Assistant  to  the 

Administrator,  Substance  Abuse  and 

Mental  Health  Services 

Administration 
HHS  632    Special  Outreach 

Coordinator  to  the  Assistant  Secretary 

for  Public  Affairs 
HHS  634    Special  Assistant  to  the 

Deputy  Director.  Office  of  Child 

Support  Enforcement 
fOiS  636    Senior  Advisor  to  the 

Director,  Indian  Health  Service 
HHS  637    Special  Assistant  for 

Legislative  Affairs  to  the  Director. 

U.S.  Office  of  Constmier  AfEairs 
HHS  639    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Policy 

and  Extemed  Affairs 
HHS  643  Executive  Assistant  for 

Legislative  Pro|ects  to  the  Assistant 

Secretary  for  Health 
HHS  644  White  House  Liaison  to  the 

Chief  of  Staff 
HHS  646  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
HHS  650  Confidential  Advisor  to  the 

Associate  Commissioner  Child  Care 

Bureau.  Administration  for  Children 

and  Families 
HHS  652  Executive  Assistant  to  the 

Assistant  Secretary  for  Planning  and 

Evaluation 
HHS  654  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Planning  and  Evaluation 
HHS  656  Confidential  Assistant,  Office 

of  Scheduling  to  the  Director  of 

Scheduling 
HHS  657  Executive  Director, 

Presidential  Advisory  Council  on 

HIV/ AIDS  to  the  Assistant  Secretary 

for  Public  Health  and  Science 
HHS  658  Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS  659  Special  Assistant  to  the 

Deputy  Secretary 
HHS  660  Confidential  Assistant  to  the 

Executive  Secretary 

Section  213.3317    Department  of 
Education 

EDU  1  Special  Assistant  to  the 

Secretary's  Regional  Representative, 

Region  DC 
EDU  2  Confidential  Assistant  to  the 

DiiBctor.  Scheduling  and  Briefing 
EDU  4  Deputy  Secretary's  Regional 

Representative,  to  the  Secretary's 

Regional  Representative,  Region  IV 

(AUanta.  GA).  Office  of 

Intei^vemmental  and  Interagency    ~ 

Affairs 
EDU  5  Confidential  Assistant  to  the 

Director.  Scheduling  and  Briefing 

Staff 
EDU  7  Special  Assistant  to  the  Assistant 

Secretary,  Office  of  Postsecondary 

Education 
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EDU  9  Special  Assistant  to  the  Director, 

Office  of  Public  Affairs 
EDU  10  Ckinfldential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education 
EDU  15  Special  Assistant  to  the 

Director,  Office  of  Educational 

Technology 
EDU  16  Special  Assistant  to  the 

Assistant  Secretary, 

Intergovernmental  and  Interagency 

Affairs 
EDU  18  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  20  Steward  to  the  Chief  of  Staff 
EDU  21  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education. 
EDU  22  Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary  of 

Education 
EDU  24  Confidential  Assistant  to  the 

Director,  Regional  Services  Team 
EDU  28  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights 
EDU  30  Director,  Scheduling  and 

Briefing  Staff  to  the  Chief  of  Staff. 

Office  of  the  Secretary 
EDU  31  Special  Assistant  to  the 

Secretary  of  Education 
EDU  32  Special  Assistant  to  the 

Injector  General 
EDU  33  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Educational  Research  and 

Improvement 
EDU  34  Special  Assistant  to  the 

Commissioner,  Rehabilitation  Service 

Administration 
EDU  36  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  37  Special  Assistant  to  the 

Assistant  Secretary,  Office  for  Civil 

Rights 
EDU  38  Deputy  Assistant  Secretary  for 

Intergovernmental  and  Constituent 

Relations  to  the  Assistant  Secretary, 

Office  of  Intergovernmental  and 

Interagency  Affairs 
EDU  41  Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  43  Confidential  Assistant  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Languages  Affairs 
EDU  44  Special  Assistant  to  the 

Assistant  Secretary.  Office  of 

Educational  Research  and 

Improvement 
EDU  46  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU  48  Special  Assistant/Chief  of  Staff 

to  the  Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  49  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 


EDU  50  Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  52  Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  53  Special  Assistant  to  the  Under 

Secretary 
EDU  54  Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Affairs 
EDU  55  Special  Assistant  (Special 

Advisor,  HBCU)  to  the  Director. 

Historically  Black  Colleges  and 

Universities'  Staff 
EDU  57  Special  Assistant  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Languages  Affairs 
EDU  58  Confidential  Assistant  to  the 

Director,  Executive  Secretariat 
EDU  59  Special  Assistant  to  the  Deputy 

Secretary,  Office  of  the  Deputy 

Secretary 
EDU  60  Confidential  Assistant  to  the 

Deputy  Chief  of  Staff.  Office  of  the 

Secretary 
EDU  62  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  63  Special  Assistant  to  the  Senior 

Advisor  to  the  Secretary 
EDU  65  Confidential  Assistant  to  the 

Director,  Office  of  Public  Affaira 
EDU  66  Special  Assistant  to  the 

Assistant  Secretary.  Special  Education 

and  Rehabilitative  Services 
EDU  67  Sp>ecial  Assistant  to  the 

Secretary  of  Education 
EDU  70  Confidential  Assistant  to  the 

Assistant  Secretary. 

Intergovernmental  and  Interagency 

Affairs 
EDU  71  Executive  Assistant  to  the 

Deputy  Secretary  of  Education 
EDU  74  Chief  of  Staff  to  Uie  Deputy 

Secretary 
EDU  75  Confidential  Assistant  to  the 

Secretary's  Regional  Representative. 

Region  DC 
EDU  79  Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  81  Special  Assistant  to  the 

Secretary  of  Education 
EDU  85  Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Student  Financial 

Assistance  Programs 
EDU  86  Deputy  Assistant  Secretary  for 

Regional  and  Community  Services 

and  Secretary's  Regional 

Representative,  Region  III  to  the 

Assistant  Secretary.  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  87  Special  Assistant  to  the 

Director,  Office  of  Special  Education 

Programs 
EDU  88  Special  Assistant  to  the  Special 

Advisor  to  the  Secretary  (Director, 

America  Reads  Challenge) 
EDU  89  Special  Assistant  to  the 

Counselor  to  the  Secretary 


EDU  90  Special  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  92  Deputy  Assistant  Secretary  for 

Management  and  Planning  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  93  Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary 
EDU  94  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU  96  Special  Assistant  to  the 

Director,  Scheduling  and  Briefing, 

Office  of  the  Secretary 
EDU  98  Special  Assistant  to  the 

Assistant  Secretary  for  Special 

Education  and  Rehabilitation  Services 
EDU  99  Special  Assistant  to  the  Senior 

Advisor  to  the  Secretary.  Director  of 

America  Reads 
EDU  100  Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary 
EDU  101  Deputy  Secretary's  Regional 

Representative  to  the  Secretary's 

Regional  Representative.  Region  I, 

Boston.  MA 
EDU  102  Special  Assistant  to  the 

Deputy  Secretary 
EDU  103  Secretary's  Regional 

Representative,  Region  VIII — Denver, 

CO.  to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affiairs 
EDU  104  Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Special 

Education  and  Rehabilitative  Services 
EDU  107  Secretary's  Regional 

Representative.  Region  V.  Chicago.  IL, 

to  the  Director,  State,  Local  and 

Regional  Services  Staff,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  109  Secretary's  Regional 

Representative,  Region  VII,  Kansas 

aty,  MO,  to  the  Director,  of  the  State. 

Local  and  Regional  Services  Staff. 

Office  of  Intergovernmental  and 

Interagency  Affairs 
EDU  110  Secretary's  Regional 

Representative — Region  D — New 

York.  N.Y.  to  the  Deputy  Assistant 

Secretary  for  Regional  Services 
EDU  113  Special  Assistant  to  the  Chief 

of  Staff.  Office  of  the  Deputy  Secretary 
EDU  113  Special  Assistant  to  the 

Director.  Corporate  Liaison 
EDU  114  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  115  Special  Assistant  to  the  Senior 

Advisor  on  Education 
EDU  117  Director.  Historically  Black 

Colleges  to  the  Assistant  Secretary, 

Office  of  Postsecondary  Education 
EDU  120  Special  Assistant  to  the 

Deputy  Secretary.  Office  of  the 

Deputy  Secretary 
EDU  122  Deputy  Secretary's  Regional 

Representative  Region  VI,  Dallas, 
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Texas  to  the  Secretary's  Regional 

Representative 
EDU  123  Secretary's  Regional 

Representatives  Region  VI— Dallas. 

TX.  to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU  124  Executive  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU  125  Deputy  Dtiector.  Office  of 

Bilingual  Education  and  Minority 

Languages  Affairs  to  the  Director 
EDU  127  Secretary's  Regional 

Representative.  Region  I.  Boston, 

Massachusetts  to  the  Director, 

Regional  Services  Team 
EDU  131  Secretary's  Regional 

Representative,  Region  DC,  San 

Francisco,  CA,  to  the  Director,  State, 

Local  and  Regional  Services  Staff, 

Office  of  Intergovernmental  and 

Interagency  Affairs 
EDU  132  Confidential  Assistant  to  the 

Director.  Office  of  Educational 

Technology.  Office  of  the  Deputy 

Secretary 
EDU  133  Director.  Office  of  Corporate 

Liaison  to  the  Assistant  Secretary, 

Office  of  Intergovernmental  and 

Interagency  Affairs 
EDU  135  Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  138  Special  Assistant  to  the  Under 

Secretary 
EDU  139  Confidential  Assistant  to  the 

General  Counsel  - 
EDU  140  Liaison  for  (Community  and 

Junior  Colleges  to  the  Assistant 

Secretary  for  Vocational  and  Adult 

Education 
EDU  141  Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights 
EDU  144  Director,  Intradepartmental 

Services  to  the  Director.  Federal 

Interagency  and  Internal  Services 
EDU  145  Special  Assistant  to  the  Under 

Secretary 
EDU  146  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  147  Special  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  150  Special  Assistant  to  the 

Director,  Community  Services  Team, 

Office  of  Intergovernmental  and 

Interagency  Affairs 
EDU  156  Special  Assistant  to  the 

Director,  Historically  Black  Colleges 

and  Universities 
EDU  157  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  159  Confidential  Assistant  to  the 

Chief  Financial  Officer 
EDU  164  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 


Intergovernmental  and  Interagency 

Affairs 
EDU  166  Special  Assistant  to  the 

Director  Regional  Services  Team 
EDU  171  Director,  Legislation  Staff  to 

the  Assistant  Secretary,  Assistant 

Secretary  for  Legislation  and 

Congressional  Affairs 
EDU  172  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  173  Confidential  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  174  Special  Assistant  to  the  Chief 

of  Staff,  Office  of  the  Deputy  Secretary 
EDU  177  Special  Assistant  to  the 

Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU  190  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  191  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing      * 

Staff 
EDU  198  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Secondary  and  Elementary  Education 
EDU  203  C:k)nfidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  208  Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Legislation  and  Ckmgressional  Afhirs 
EDU  216  Confidential  Assistant  to  the 

Under  Secretary,  Office  of  the  Under 

Secretary 
EDU  219  Congressional  Assistant  to  the 

Special  Assistant  to  the  Deputy 

Secretary 
EDU  220  Confidential  Assistant  to  the 

Director,  Office  of  Public  Affedrs 
EDU  240  Confidential  Assistant  to  the 

Assistant  Secretary.  Office  of 

Postsecondary  Education 
EDU  247  C:x>nfidential  Assistant  to  the 

Deputy  Secretary 
EDU  249  Confidential  Assistant  to  the 

Director,  Public  Affairs 
EDU  273  Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  282  Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  299  Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Education 
EDU  340  Deputy  Secretary's  Regional 

Representative,  Region  11,  New  York. 

NY,  to  the  Secretary's  Regional 

Representative 
EDU  347  Secretary's  Regional 

Representative,  Region  X,  Seattle, 

WA,  to  the  Director  of  the  State,  Local 

and  Regional  Services  Staff,  Office  of 

Intergovernmental  and  Interagency 

Affairs 


EDU  356  Deputy  Director,  Office  of 
Public  Affairs  to  the  Director,  Office 
of  Public  Affairs 

EDU  404  Secretary's  Regional 
Representative,  Region  IV.  AUanta. 
GA,  to  the  Director,  State.  Local  and 
Regional  Services  Staff,  Office  of 
Intergovernmental  and  Interagency 
Affetirs 

EDU  427  Confidential  Assistant  to  the 
Assistant  Secretary  for  Legislation  and 
Congressional  Affairs 

Section  213.3318    Environmental 
Protection  Agency 

EPA  168  L^al  Counsel  to  the  Assistant 

Administrator,  Office  of  Air  and 

Radiation 
EPA  171  Congressional  Liaison 

Specialist  to  the  Director, 

Congressional  Liaison  Division 
EPA  172  Special  Assistant  to  the 

Assistant  Administrator,  Office  of 

Solid  Waste  and  Emergency  Response 
EPA  175  Director.  Office  of  the 

Executive  Secretariat  to  the  Chief  of 

Staff,  Office  of  the  Administrator 
EPA  177  Senior  Policy  Advisor  to  the 

Assistant  Administrator,  Office  of  Air 

and  Radiation 
EPA  182  Legal  Advisor  to  the  Assistant 

Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances 
EPA  184  Chief,  Policy  Counael  to  the 

Assistant  Administrator,  Office  of 

Water 
EPA  187  Counsel  to  the  Assistant 

Administrator  for  Air  and  Radiation 
EPA  188  Legislative  Coordinator  to  the 

Assistant  Administrator,  Office  of 

Solid  Waste  and  Emergency  Response 
EPA  194  Special  Assistant  to  the 

Associate  Administrator  for 

Conununications,  Education,  and 

Public  Affairs 
EPA  198  Assistant  to  the  Deputy 

Administrator  for  External  Affairs 
EPA  199  Policy  Advisor  to  the  Assistant 

Administrator  for  Air  and  Radiation 
EPA  201  Executive  Assistant  to  the 

Associate  Administrator,  Regional 

Operations  and  State  and  Local 

Relations 
EPA  202  Special  Assistant/ Advanced 

Program  Advisor  to  the  Assistant 

Administrator  for  Enforcement  and 

Compliance  Assurance 
EPA  203  Special  Assistant  to  the 

Associate  Administrator,  Office  of 

Regional  Operations  and  State/Locale 

Relations 
EPA  204  Special  Assistant  to  the  Chief 

of  Staff 
EPA  205  Senior  Advisor  to  the  Assistant 

Administrator  for  the  Office  of  Policy 

Planning  and  Evaluation 
EPA  206  Special  Assistant  to  the 

Administrator 
EPA  208  Special  Assistant  to  the 

Associate  Administrator 
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EPA  209  Assistant  to  the  Deputy  Chief 

to  the  Deputy  Chief  of  Staff 

(Scheduling) 
EPA  210  Staff  Assistant  to  the  Deputy 

Associate  Administrator 
EPA  211  Assistant  to  the  Deputy 

Administrator  for  External  A^urs 

Section  213.3322    Surface 
Transportation  Board  (DOT) 

STB  1  Confidential  Assistant  to  the 
Chairman 

SecUon  213.3323    Federal 
Communications  Commission 

FCC  24  Special  Assistant  to  the  Chief, 

International  Bureau 
FCC  26  Special  Assistant  (Public 

Affairs)  to  the  Chief,  Cable  Services 

Bureau 

Section  213.3325    United  States  Tax 
Court 

TCOUS  40  Secretary  and 

Assistant  to  a  )udge 
TCOUS  41  Secretary  and 

Assistant  to  a  Judge 
TCOUS  42  Secretary  and 

Assistant  to  a  Judge 
TCOUS  44  Secretary  and 

Assistant  to  a  Judge 
TCOUS  45  Secretary  and 

Assistant  to  a  Judge 
TCOUS  46  Secretary  and 

Assistant  to  a  Judge 
TCOUS  48  Secretary  and 

Assistant  to  a  Judge 
TCOUS  49  Secretary  and 

Assistant  to  a  Judge 
TCOUS  50  Secretary  and 

Assistant  to  a  Judge 
TCOUS  51  Secretary  and 

Assistant  to  a  Judge 
TCOUS  52  Secretary  and 

Assistant  to  a  Judge 
TCOUS  53  Secretary  and 

Assistant  to  a  Judge 
TCOUS  54  Secretary  and 

Assistant  to  a  Judge 
TCOUS  55  Secretary  and 

Assistant  to  a  Judge 
TCOUS  56  Secretary  and 

Assistant  to  a  Judge 
TCOUS  57  Secretary  and 

Assistant  to  a  Judge 
TCOUS  58  Secretary  and 

Assistant  to  a  Judge 
TCOUS  59  Secretary  and 

Assistant  to  a  Jud^e 
TCOUS  60  Secretary  and 

Assistant  to  a  Judge 
TCOUS  61  Secretary  and 

Assistant  to  a  Judge 
TCOUS  62  Secretary  and 

Assistant  to  a  Judge 
TCOUS  63  Secretary  and 

Assistant  to  a  Judge. 
TCOUS  64  Secretary  and 

Assistant  to  a  Judge 


Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 


TCOUS  65  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  66  Trial  Clerk  to  a  Judge 
TCOUS  67  Trial  Clerk  to  a  Judge 
TCOUS  68  Trial  Clerk  to  a  Judge 
TCOUS  69  Trial  Clerk  to  a  Judge 
TCOUS  70  Trial  Clerk  to  a  Judge 
TCOUS  71  Trial  Clerk  to  a  Judge 
TCOUS  72  Trial  Clerk  to  a  Judge 
TCOUS  74  Trial  Clerk  to  a  Judge 
TCOUS  75  Trial  Clerk  to  a  Judge 
TCOUS  77  Trial  Clerk  to  a  Ju(^ 
TCOUS  78  Trial  Clerk  to  a  Judge 
TCOUS  79  Trial  Clerk  to  a  Judge 
TCOUS  80  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  81  Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  82  Secretary  and  Confidential 

Assistant  to  a  Judge 

Section  213.3327    Department  of 
Veterans  Affairs 

VA  72  Special  Assistant  to  the  Assistant 
.  Secretary  for  Congressional  Affairs 
VA  73  Special  Assistant  to  the  Secretary 

of  Veterans  Affairs 
VA  74  Special  Assistant  to  the  Secretary 

of  Veterans  Affairs 
VA  77  Special  Assistant  to  the  Director, 

National  Cemetery  System 
VA  78  Special  Assistant  to  the  Assistant 

Secretary  for  Finance  and  Information 

Resources  Management 
VA  79  Special  Assistant  to  the  Assistant 

Secretary  for  Human  Resources  and 

Administration 
VA  81  Special  Assistant  to  the  Assistant 

Secretary  for  Public  and 

Intergovernmental  Affairs 
VA  83  Special  Assistant  to  the  Assistant 

Secretary  for  Policy  and  Plaiming 
VA  84  Special  Assistant  to  the  Assistant 

Secretary  for  Congressional  Affairs 
VA  86  Executive  Assistant  to  the 

Secretary  of  Veterans  A&irs 
VA  87  Special  Assistant  to  the  Secretary 

of  Veterans  Affairs 

Section  213.3328    United  States 
Information  Agency 

USIA  14  Program  Officer  to  the 
Associate  Director,  Bureau  of 
Information 

USLA  22  Supervisory  Public  Affairs 
Specialist  (New  York,  N.Y.)  to  the 
Associate  Director  Bureau  of 
Information,  Foreim  Press  Center 

USIA  43  Director,  Office  of  Citizen 
Exchanges  to  the  Associate  Director, 
Bureau  of  Educational  and  Cultural 
Affoirs 

USIA  54  Special  Assistant  to  the 
Director,  Office  of  Citizen  Exchanges 

USIA  67  Chief,  Voluntary  Visitors 
Division  to  the  Director,  Office  of 
International  Visitors,  Bureau  of 
Educational  and  Cultural  Affairs 

USIA  89  Staff  Director,  Advisory  Board 
for  Cuba  Broadcasting  to  the 
Chairman  of  the  Advisory  Board 


USIA  93  Program  Officer  to  the  Deputy 

Director,  Office  of  European  and  NIS 

Affairs 
USIA  99  White  House  Liaison  to  the 

Chief  of  Staff,  Office  of  the  Director 
USIA  101  Public  Affairs  Specialist  to 

the  Director,  New  York  Foreign  Press 

Center,  New  York,  NY 
USLA  112  Special  Assistant  to  the 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
USIA  116  Special  Projects  Officer  to  the 

Director,  Office  of  Citizen  Exchanges 
USIA  118  Special  Assistant  to  the  CMef 

of  Staff,  Office  of  the  Director 
USIA  124  Special  Assistant  to  the 

Associate  Director  for  Programs, 

Bureau  of  Information 
USLA  125  Special  Assistant  to  the 

Director,  Office  of  Academic  Affairs, 

Bureau  of  Educational  and  Cultural 

Affairs 
USLA  126  Special  Assistant  to  the 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
USLA  127  Writer  to  the  Director,  Office 

of  Policy 
USIA  135  Senior  Advisor  to  the 

Associate  Director,  Bureau  of 

Information 
USLA  136  Senior  Advisor  to  the 

Director,  Office  of  Public  Liaison 
USIA  137  Deputy  Director  to  the 

Director,  Office  of  Arts  America 
USIA  138  Senior  Coordinator  for  Multi- 
Media  Development  to  the  Associate 

Director.  Bureau  of  Information 
USL\  141  Director,  Office  of  Support 

Services  to  the  Associate  Director  of 

the  Bureau  of  Information 
USLA  142  Confidential  Assistant  to  the 

Director,  Voice  of  America 
USIA  143  Special  Assistant  to  the  Chief 

of  Staff,  Office  of  the  Director 
USIA  144  Director,  Office  of 

Congressional  and  Intergovernmental 

Affairs  to  the  Director,  U.S. 

Information  Agency 
USLA  145  Confidential  Assistant  to  the 

Director,  Office  of  Cuba  Broadcasting 
USLA  146  Confidential  Assistant  to  the 

Director,  U.S.  Information  Agency 
USIA  147  Senior  Coordinator  for  Public 

Diplomacy  Programs  to  the  Associate 

Director,  Bureau  of  Laformation 
USLA  148  Staff  Assistant  to  the  Director, 

Office  of  Public  Liaison 

Section  213.3330    Securities  and 
Exchange  Conunission 

SEC  3  Confidential  Assistant  to  a 

Commissioner 
SEC  4  Confidential  Assistant  to  the 

Chief  of  Staff 
SEC  5  Confidential  Assistant  to  a 

Commissioner 
SEC  6  Confidential  Assistant  to  a 

Commissioner 
SEC  8  Secretary  (OA)  to  the  Chief 

Accountant 


SEC  9  Secretary  to  the  General  Counsel 
SEC  11  Confidential  Assistant  to  the 

Chairman 
SEC  12  Director  of  Public  Affairs  to  the 

Chairman 
SEC  15  Secretary  (OA)  to  the  Director, 

Market  Regulation 
SEC  16  Secretary  to  the  Director, 

Enforcement  Division 
SEC  18  Secretary  to  the  Director, 

Investment  Division 
SEC  19  Secretary  to  the  Director, 

Divisirn  of  Corporate  Finance 
SEC  24  Secretary  to  the  Chief  Economist 
SEC  27  Secretary  (Typing)  to  the 

Director 
SEC  28  Confidential  Assistant  to  the 

Chairman 
SEC  29  Secretary  to  the  Deputy  Director 

of  Market  Regulation 
SEC  32  Confidential  Assistant  to  the 

Director  of  Public  Affairs,  Policy 

Evaluation  and  Research 
SEC  34  Secretary  to  the  Executive 

Director 
SEC  39  Director  of  Legislative  Affairs  to 

the  Chairman 
SEC  40  Special  Assistant  to  the 

Chairman 

Section  213.3331    Department  of 
Energy 

DOE  439  Public  Affairs  Specialist  to  the 

Director  of  Public  and  Consumer 

Affairs 
DOE  580  Staff  Assistant  to  the  Director, 

Office  of  Nonproliferation  and 

National  Seciuity 
IX)E  587  Staff  Assistant  to  the  Assistant 

Secretary  for  Environmental  Safety 

and  Health 
DOE  591  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Building 

Technologies 
DOE  592  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Gas  and 

Technology 
DOE  602  Senior  Staff  Advisor  to  the 

Director,  Office  of  Energy  Research 
DOE  603  Special  Assistant  to  the 

Director,  Office  of  Strategic  Planning 

and  Analysis 
DOE  604  Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

for  Policy 
DOE  606  Staff  Assistant  to  the  Senior 

Staff  Assistant,  Office  of  the  Deputy 

Assistant  Secretary  for  Gas  add 

Petroleum  Technology 
DOE  610  Staff  Assistant  to  the  Director, 

Office  of  Energy  Research 
DOE  613  Special  Assistant  to  the 

Assistant  Secretary  Jor  Environmental 

Restoration  and  Waste  Management 
DOE  615  Staff  Assistant  to  the  Director, 

Office  of  Intelligence  and  National 

Security 
DOE  622  Legislative  Affairs  Specialist  to 

the  Deputy  Assistant  Secretary  for 


Senate  Liaison,  Office  of 

Congressional  and  Intergovernmental 

Affairs 
DOE  625  Staff  Assistant  to  the  Associate 

Deputy  Secretary  for  Field 

Management 
DOE  626  Staff  Assistant  to  the  Assistant 

Secretary  for  Environmental 

Management 
DOE  628  Staff  Assistant  to  the  Assistant 

Secretary,  Office  of  Policy 
DOE  631  Special  Assistant  to  the  Press 

Secretary,  Press  Services  EHvision, 

Public  and  Consumer  Affairs 
DOE  642  Staff  Assistant  to  the  Assistant 

Secretary  for  Policy 
EKDE  644  Staff  Assistant  to  the  Assistant 

Secretary  for  Efficiency  and 

Renewable  Energy 
DOE  645  Special  Assistant  to  the 

Deputy  Secretary  of  Energy 
IXDE  649  Special  Assistant  to  the 

Director,  Office  of  Public 

Accountability 
DOE  654  Confidential  Staff  Assistant  to 

the  Director,  Office  of  Economic 

Impact  and  Diversity 
DOE  655  Special  Assistant  for 

Regulatory  Compliance  to  the  Deputy 

Assistant  Secretary  for  Compliance 

and  Program  Coordination 
IXDE  657  Special  Assistant  to  the 

Director,  Office  of  Economic  Impact 

and  Diversity 
IXDE  658  Director,  Office  of  Natural  Gas 

Policy  to  the  Principal  Deputy 

Assistant  Secretary  for  Policy 
IXDE  663  Assistant  Director  for  Energy 

Research  (Communications  and 

Development)  to  the  Director,  Office 

of  Energy  Research 
DOE  664  Staff  Assistant  to  the  Assistant 

Secretary  for  Environmental 

Management 
DOE  665  Special  Liaison  (Federal  Power 

Marketing  Administration)  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE  666  Special  Assistant  to  the 

Director,  Press  Services  Division 
DOE  667  Special  Assistant  to  the 

Assistant  Secretary  for  Energy  and 

Renewable  Energy 
DOE  668  Staff  Assistant  to  the  Assistant 

Secretary  for  Energy  Efficiency  and 

Renewable  Energy 
DOE  670  Staff  Assistant  to  the  Director, 

Nuclear  Energy 
DOE  671  Staff  Assistant  to  the  Principal 

Deputy  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affiairs 
DOE  672  Staff  Assistant  to  the  Assistant 

Secretary  for  Policy 
DOE  674  Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Technical  and 

Financial  Assistance 
DOE  676  Confidential  Assistant  to  the 

Assistant  Secretary  for  Environmental 

Management 


DOE  677  Confidential  Assistant  to  the 

General  Counsel.  Office  of  the  General 

Counsel 
DOE  678  Staff  Assistant  to  the  Assistant 

Secretary  for  Fossil  Energy 
DOE  679  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
DOE  680  Staff  Assistant  to  the  Chief 

Financial  Officer 
DOE  681  Special  Assistant  to  the 

Director,  Office  of  Worker  and 

Community  Transition 
DOE  682  Senior  Advisor  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
DOE  684  Program  Specialist  to  the 

Director,  International  Policy  and 

Analysis  Division 
DOE  685  Associate  Director  to  the 

Director,  Office  of  Nuclear  Energy, 

Science  and  Technology 
DOE  686  Associate  Director  to  the 

Director,  Office  of  Nuclear  Energy, 

Science  and  Technology 
DOE  687  Staff  Assistant  to  the  Director. 

Scheduling  and  Logistics 
DOE  690  Staff  Assistant  to  the  Deputy 

Secretary 
DOE  691  Special  Assistant  to  the 

Deputy  Secretary 
DOE  692  Staff  Assistant  to  the  Assistant 

Secretary  for  Environment,  Safety  and 

Health 
DOE  694  Staff  Assistant  to  the  Director, 

Office  of  Budget  Planning  and 

Customer  Service 
DOE  695  Legislative  Affairs  l.i«i«nn 

Officer  to  the  Deputy  Assistant 

Secretary  for  House  Liaison 
DOE  697  Special  Assistant  to  the 

Assistant  Secretary  for  Environmental 

Management 
DOE  699  Special  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
EXDE  701  Special  Assistant  to  the 

Assistant  Secretary  for  Defense 

Programs 
DOE  702  Special  Assistant  to  the 

Director,  Office  for  Worker  and 

Community  Transition 
DOE  703  Special  Assistant  to  the  Under 

Secretary  of  Energy 
DOE  704  Special  Assistant  to  the 

Secretary  of  Energy 
EXDE  705  Special  Assistant  to  the 

Secretary  of  Energy 
DOE  707  Executive  Assistant  to  the 

Secretary  of  Energy 
DOE  708  Special  Projects  Liaison 

Specialist  to  the  Director,  Public 

Affairs 
DOE  709  Senior  Advisor  to  the  Assistant 

Secretary  for  Environment.  Safety  and 

Health 
DOE  710  Executive  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE  711  Foreign  Affairs  Specialist  to 

the  Director,  Office  of  Arms  Control 

and  Nonproliferation 
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DOE  712  Special  Assistant  to  the 
Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 

DOE  713  Staff  Assistant  (Legal)  to  the 
Assistant  Secretary  for  Environmental 
Management 

Federal  Energy  Regulatory  Commission 

FERC  1  Executive  Assistant  to  the 

Chairman 
FERC  2  Attorney  Advisor  (Public 

Utilities)  to  the  Chairman 
FERC  3  Confidential  Assistant  to  a 

Member 

Section  213.3332    Small  Business 
Administration 

SBA  1 1  E)eputy  Assistant  Administrator 

to  the  Assistant  Administrator  for 

Congressional  and  Legislative  Affairs 
SBA  19  Special  Assistant  to  the  Deputy 

Administrator 
SBA  92  Deputy  Scheduler  to  the 

Director  of  Scheduling 
SBA  97  Confidential  Assistant  to  the 

General  Counsel 
SBA  100  Special  Assistant  to  the 

Regional  Administrator,  Dallas 

Regional  Office 
SBA  128  Assistant  Administrator  for 

Women's  BusineSS  Ownership  to  the 

Associate  Deputy  Administrator  for 

Economic  Development 
SBA  143  Special  Assistant  to  the 

Administrator,  Special  Projects 
SBA  168  Director  of  Intergovernmental 

Affairs  to  the  Associate  Administrator 

for  Communications  and  Public 

Liaison 
SBA  169  Regional  Administrator, 

Region  I,  Boston,  MA,  to  the 

Administrator 
SBA  170  Regional  Administrator, 

Region  Vm,  Denver,  CO,  to  the 

Administrator 
SBA  172  Regional  Administrator, 

Region  Vn.  Kansas  City,  MO,  to  the 

Administrator 
SBA  173  Regional  Administrator, 

Region  VI.  Dallas,  TX,  to  the 

Administrator 
SBA  1 74  Regional  Administrator, 

Region  V,  Chicago,  IL  to  the 

Administrator 
SBA  175  Regional  Administrator. 

Region  IV,  Atlanta,  GA,  to  the 

Administrator 
SBA  1 76  Regional  Administrator, 

Region  n.  New  York,  NY,  to  the 

Administrator 
SBA  178  Regional  Administrator, 

Region  III,  Philadelphia,  PA,  to  the 

Administrator 
SBA  181  Associate  Administrator  for 

Field  Operations  to  the  Administrator 
SBA  182  Assistant  Administrator  for 

Marketing  and  Outreach  to  the 

Associate  Administrator  for 

Communications  and  Public  Liaison 


SBA  188  Regional  Administrator, 

Region  IX,  San  Francisco,  to  the 

Administrator 
SBA  189  Regional  Administrator, 

Region  X,  Seattle,  WA,  to  the 

Administrator 
SBA  193  Director  of  International  Trade 

to  the  Assistant  Administrator  for 

International  Trade 
SBA  196  Director  of  Communications  to 

the  Assistant  Administrator  of 

Communications 

Section  213.3333    Federal  Deposit 
Insurance  (Corporation 

FDIC  15  Secretary  to  the  Chairman 

Section  213.3334    Federal  Trade 
Commission 

FTC  2  Director  of  Public  Affaire 

(Supervisory  Public  Affairs  Specialist) 

to  the  Chairman 
FTC  14  Congressional  Liaison  Specialist 

to  the  Director  of  Congressional 

Relations 
FTC  20  Special  Assistant  to  a 

Commissioner 
FTC  21  Special  Assistant  to  a 

Commissioner 
FTC  22  Secretary  (Office  Automation)  to 

the  Director,  Bureau  of  Competition 

Section  213.3337    General  Services 
A  dministration 

GSA  11  Special  Assistant  to  the 

Associate  Administrator  for 

Enterprise  Development 
GSA  24  Special  Assistant  to  the 

Commissioner,  Public  Buildings 

Service 
GSA  26  Special  Assistant  to  the 

Commissioner,  Public  Buildings 

Service 
GSA  51  Special  Assistant  to  the 

Administrator 
GSA  52  Senior  Advisor  to  the 

Commissioner,  Public  Buildings 

Service 
GSA  69  Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

Affairs 
GSA  75  Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

Affairs 
GSA  82  Special  Assistant  to  the 

Regional  Administrator,  Region  4, 

Atlanta,  GA 
GSA  88  Special  Assistant  to  the 

Regional  Administrator,  Region  10, 

Auburn,  Washington 
GSA  89  Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

ASahs 
GSA  91  Special  Assistant  to  the  Director 

for  Workplace  Initiatives 
GSA  94  Congressional  Relations  Officer 

to  the  Associate  Administrator,  Office 


of  Congressional  and 

Intergovernmental  Affairs 
GSA  95  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
GSA  114  Special  Assistant  to  the 

Regional  Administrator 
GSA  118  Senior  Advisor  to  the  Regional 

Administrator 
GSA  119  Special  Assistant  to  the 

Regional  Administrator,  Great  Lakes 

Region 
GSA  128  Director  of  Industry  and  Public 

Outreach  to  the  Commissioner, 

Information  Resources  Management 

Services 
GSA  130  Special  Assistant  to  the 

Regional  Administrator,  Region  7 

Section  213.3339    U.S.  International 
Trade  Commission 

rrC  1  Confidential  Secretary  (Office 

Automation)  to  the  Chairman 
rrC  3  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrC  5  Confidential  Assistant  to  a 

Commissioner 
rrC  15  Confidential  Assistant  to  a 

Commissioner 
rrC  1 7  Attorney- Advisor  (General)  to 

the  Chairman 
rrC  1 8  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrC  20  Staff  Assistant  (Economics)  to  a 

Commissioner 
rrC  24  Staff  Assistant  (LEGAL)  to  the 

Chairman 
rrC  25  Staff  Assistant  (Legal)  to  a 

Commissioner 
rrC  31  Executive  Assistant  to  a 

Commissioner 
rrC  36  Confidential  Assistant  to  a 

Commissioner 

Section  213.3340    National  Archives 
and  Records  Administration 

NARA  3  Presidential  Diarist  to  the 
Archivist  of  the  United  States 

Section  213.3341     National  Labor 
Relations  Board 

NLRB  1  Confidential  Assistant  to  the 
Chairman 

Section  213.3342    Export-Import  Baitk 
of  the  United  States 

EXIM  3  Administrative  Assistant  to  the 

President  and  Chairman 
EXIM  30  Administrative  Assistant  to  the 

Director 
EXIM  45  Administrative  Assistant  to  the 

Director 
EXIM  46  Administrative  Assistant  to  the 

Chief  of  Staff 
EXIM  47  Personal  and  Confidential 

Assistant  to  the  I^^^ident  and 

Chairman 
EXIM  48  Administrative  Assistant  to  the 

Director 
EXIM  49  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff  and  Vice  President, 

Congressional  and  External  Affaira 


^ 
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Section  213.3343    Farm  Credit 
Administration 

FCA  1  Special  Assistant  to  the 

Chairman 
FCA  8  Secretary  to  the  Chairman 
FCA  11  Special  Assistant  to  a  Member 
FCA  12  Public  &  Congressional  Affaire 
Specialist  to  the  Director, 
Congressional  and  Public  Affaire 
FCA  15  Congressional  and  Public 
Affaire  Specialist  to  the  Director, 
Congressional  and  Public  Affaire 

Section  213.3344    Occupational  Safety 
and  Health  Review  Commission 

OSHRC  2  Special  Assistant  to  the 

Chairman 
OSHRC  6  Confidential  Assistant  to  a 

Member  (Commissioner) 
OSHRC  8  Counsel  to  a  Member 

(Commissioner) 

Section  213.3346    Selective  Service 
System 

SSS  16  Special  Assistant  to  the  EKrector 
SSS  17  Executive  Director  to  the 
Director 

Section  213.3347    Federal  Mediation 
and  Conciliation  Service 

FMCS  8  Public  AfEain  Director  to  the 

Director 
FMCS  9  Special  Assistant  to  the 

Director 

Section  213.3348    National 
Aeronautics  and  Space  Administration 

NASA  28  Public  Affaire  Specialist  to  the 

Associate  Administrator  for  Public 

Affaire 
NASA  31  Executive  Assistant  to  the 

Administrator 
NASA  32  Special  Assistant  to  the 

Administrator 
NASA  33  Legislative  Af&ire  Specialist 

to  the  Associate  Administrator, 

Legislative  Affaire 
NASA  34  Manager,  Multimedia 

Relations  to  the  Associate 
Administrator  for  Public  Affiaire 
NASA  35  EKrector  for  Enterprise  Liaison 

to  the  Associate  Administrator  for 

Aeronautics  and  Space  Transport 

Technology 
NASA  37  International  Programs 

Specialist  to  the  Associate 

Administrator,  Office  of  External 

Programs 

Section  213.3351     Federal  Mine  Safety 
and  Health  Review  Commission 

FM  7  Attorney  Advisor  (General)  to  a 

Commissioner 
FM  17  Confidential  Assistant  to  the 

Chairman 
FM  25  Attorney- Ad  visor  to  a 

Commissioner 
FM  26  Attorney-Advisor  (General)  to  the 

Chairman 


FM  28  Confidential  Assistant  to  a 

Conunissioner 
FM  29  Attorney- Advisor  to  a 

Commissioner 

Section  213.3355    Social  Security 
Administration 

SSA  3  Speech  Writer  to  the  Deputy 
Commissioner  for  Conmiunications 

SSA  4  Special  Assistant  to  the  Chief  of 
Staff 

SSA  5  Executive  Assistant  to  the 
Commissioner 

Section  213.3356    Commission  on  Civil 
Rights 

CCR  1  Special  Assistant  to  the  Staff 

Director 
CCR  12  Special  Assistant  to  a 

Commissioner 
CCR  13  Special  Assistant  to  a 

Commissioner 
CCR  23  Special  Assistant  to  a 

Commissioner 
CCR  28  Special  Assistant  to  a 

Commissioner 
CCR  30  Special  Assistant  to  a 

Commissioner 
CCR  32  Special  Assistant  to  a 

Commissioner 

Section  213.3357    National  Credit 
Union  Administration 

NCUA  9  Staff  Assistant  to  the  Chairmiin 
NCUA  12  Executive  Assistant  to  the 

Vice  Chairman 
NCUA  20  Executive  Assistant  to  a  Board 

Member 
NCUA  21  Communications  and 

Administrative  Assistant  to  a  Board 

Member 
NCUA  23  Special  Assistant  to  the 

Executive  Director 
NCUA  24  Writer-Editor  to  the  Chjiirman 

Section  213.3358    United  States  Court 
of  Appeals  for  the  Armed  Forces 

CAAF  1  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  2  Personad  and  Confidential 

Assistant  to  the  Chief  Judge 
CAAF  3  Private  Secretary  to  a  Judge 
CAAF  4  Private  Secretary  to  a  Judge 
CAAF  5  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  6  Private  Secretary  to  a  Judge 
CAAF  7  Private  Secretary  to  a  Judge 
CAAF  8  Pereonal  and  Confidential 

Assistant  to  a  Judge 
CAAF  9  Personal  and  Confidential 

Assistant  to  a  Judge 
CAAF  10  Private  Secretary  to  a  Judge 
CAAF  12  Paralegal  Specialist  to  the 

Chief  Judge 

Section  21 3.3360    Consumer  Product 
Safety  Commission 

CPSC  49  Office  of  a  Commissioner 
CPSC  50  Staff  Assistant  to  a 
Commissioner 


CPSC  52  Director,  Office  of  Information 

and  Public  Affiaire  to  die  Chairman 
CPSC  53  Special  Assistant  to  the 

Chairman 
CPSC  55  Executive  Assistant  to  the 

Chairman 
CPSC  56  Director,  Office  of 

Congressional  Relations  to  the 

Chairman 
CPSC  60  Special  Assistant  to  the 

Chairman 
CPSC  61  Staff  Assistant  to  a 

Commissioner 
CPSC  62  Special  Assistant  to  a 

Commissioner 
CPSC  63  Special  Assistant  to  a 

Commissioner 
CPSC  64  Special  Assistant  (Legal)  to  a 

Commissioner 

Section  213.3364    U.S.  Arms  Control 
and  Disarmament  Agency 

ACDA  2  Secretary  (Steno  O/A)  to  the 

Deputy  Director 
ACDA  11  Congressional  Affaire 

Specialist  to  the  Director  of 

Congressional  Affaire 
ACDA  17  Secretary  (OA)  to  the  Director 
ACDA  23  Administrative  Assistant^o 

the  Assistant  Director,  Multilateral 

Affiaire  Bureau 
ACDA  27  Special  Assistant  to  the 

Director 
ACDA  28  Special  Assistant  to  the 

Director 
ACDA  31  Speechwriter  to  the  Director 
ACDA  35  Policy  Analyst  to  the  Director 
ACDA  36  Director  of  Public  Information 

to  the  Director 

Section  21 3.3367    Federal  Maritime 
Commission 

FMC  5  Coimselor  to  a  Commissioner 
FMC  10  Special  Assistant  to  a 

Commissioner 
FMC  30  Special  Assistant  to  a    . 

Commissioner 
FMC  34  Special  Assistant  to  a 

Commissioner 
FMC  35  Counsel  to  a  Commissioner 
FMC  37  Counsel  to  a  Commissioner 
FMC  40  Confidential  Assistant  to  the 

Chairman 

Section  213.3368    Agency  for 
International  Development 

AID  125  Executive  Assistant  to  the  Chief 

of  Staff 
AID  127  Supervisory  Public  Affaire 

Specialist  to  the  Director,  Office  of 

External  Affaire 
AID  131  Public  Affaire  Specialist  to  the 

Chief  of  Public  Liaison  Division, 

Office  of  External  Affaire 
AID  134  Special  Assistant  to  the  Chief 

of  Public  Relations,  Office  of  External 

Affaire 
AID  136  Congressional  Liaison  Officer 

to  the  Deputy  Assistant 

Administrator,  Legislative  Affaire 
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AID  138  Public  Affairs  Specialist  to  the 
Assistant  Administrator.  Bureau  of 
Legislative  and  Public  Affairs 

AID  141  Special  Assistant  and  Legal 
Counsel  to  the  General  Counsel 

AID  145  PuhV.r.  Affairs  Specialist  to  the 
Chief,  Public  Liaison  Office,  Bureau 
for  Legislation  and  Public  Affairs 

AID  147  Congressional  Liaison  Officer 
to  the  Deputy  Assistant  Administrator 

Section  213.3371     Office  of 
Government  Ethics 

OGE  2  Executive  Secretary  to  the 
Director 

Section  213.3373    United  States  Tmde 
and  Development  Agency 

TDA  1  Congressional  Liaison  Officer  to 
the  Director 

Section  213.3376    Appalachian 
Regional  Commission 

ARC  12  Senior  Policy  Advisor  to  the 

Federal  Co-Chairman 
ARC  13  Special  Assistant  to  the  Federal 

Co-Chairman 
ARC13  Policy  Advisor  to  the  Federal 

Co-Chairman 

Section  213.3377    Equal  Employment 
Opportunity  Commission 

EEOC  2  Special  Assistant  to  the 

Chairman 
EEOC  13  Confidential  Assistant  to  the 

Director,  Legal  Counsel 
EEOC  15  Media  Contact  Specialist  to  the 

Director,  Office  of  Communications 

and  Legislative  Affairs 
EEOC  25  Media  Contact  Specialist 

(Bilingual)  to  the  Director, 

Communications  and  Legislative 

Affairs 
EEOC  32  Senior  Advisor  to  a 

Commissioner 

Section  213.3379    Commodity  Futures 
Trading  Commission 

CFTC  3  Administrative  Assistant  to  a 

Commissioner 
CFTC  4  Administrative  Assistant  to  a 

Commissioner  «. 

CFTC  5  Administrative  Assistant  to  a 

Commissioner 
CFTC  6  Administrative  Assistant  to  a 

Commissioner 
CFTC  14  Special"  Assistant  to  a 

Commissioner 
CFTC  26  Special  Assistant  to  a 

Commissioner 
CFTC  29  Special  Assistant  to  a 

Commissioner 
CFTC  30  General  Attorney  (Special 

Counsel)  to  the  General  Counsel 

Section  213.3382    National  Endowment 
for  the  Arts 

NEA  9  Congressional  Liaison  Officer  to 
the  Chairman 


NEA  68  Attorney  Adviser  to  the 

Chairman 
NEA  70  Special  Assistant  to  the 

Chairman 
NEA  72  Director  of  Policy,  Planning  and 

Research  to  the  Chairman 
NEA  73  Chief  of  Staff  and  White  House 

Liaison  to  the  Chairman 
NEA  76  Executive  Secretary  to  the 

Chairman 
NEA  77  Director  of  Public  Affairs  to  the 

Chairman 
NEA  78  Special  Assistant  to  the 

Chairman 

Section  213.3382    National  Endowment 
for  the  Humanities 

NEH  68  Director  of  Enterprise  and 

Congressional  Liaison  to  the 

Chairman 
NEH  69  Special  Assistant  to  the 

Chairman 

Section  213.3384    Department  of 
Housing  and  Urban  Development 

HUD  39  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  41  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
.  HUD  64  Staff  Assistant  to  the  Assistant 

Secretary,  Community  Planning  and 

Development 
HUD  68  Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Conununity 

Planning  and  Development 
HUD  153  Executive  Assistant  to  the 

President,  Government  National 

Mortgage  Association 
HUD  175  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  187  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Single 

Family  Housing,  Federal  Housing 

Commission 
HUD  188  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
HUD  198  Special  Assistant  to  the  Senior 

Advisor  to  the  Secretary 
HUD  209  Senior  Intergovernmental 

Relations  Officer  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD  238  Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD  249  Intergovernmental  Relations 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental 

Relations 
HUD  260  Executive  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  272  Deputy  Assistant  Secretary  for 

Grant  Pro-ams  to  the  Assistant 

Secretary  for  Community  Planning 

and  Development 


HUD  281  Special  Administrator  to 

Regional  Administrator 
HUD  288  Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
HUD  292  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development 
HUD  328  Deputy  Assistant  Secretary  for 

Public  Affairs  to  the  Assistant 

Secretary  for  Public  Affairs 
HUD  337  Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HUD  340  Special  Assistant  to  the 

Secretary 
HUD  354  Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  363  Special  Assistant  to  the 

Assistant  Secretary  for  Policy 

Development  and  Research 
HUD  372  Staff  Assistant  (Advance)  to 

the  Assistant  Secretary  for 

Administration,  Office  of  Executive 

Scheduling 
HUD  384  Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  390  Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Relations 
HUD  402  Special  Assistant  to  the 

Assistant  Secretary  for  Housing, 

Federal  Housing  Commissioner 
HUD  410  Special  Assistant  to  the 

General  Counsel 
HUD  412  Executive  Assistant  to  the 

Secretary 
HUD  419  Special  Assistant  (Speech 

Writer)  to  the  Assistant  Secretary  for 

Public  Affairs 
HUD  420  Scheduling  Coordinator  to  the 

Director,  Office  of  Scheduling 
HUD  421  Assistant  Director  to  the 

Director,  Executive  Secretariat,  Office 

of  Administration 
HUD  435  Deputy  Assistant  Secretary  for 

Operations  to  the  Assistant  Secretary 

for  Housing-Federal  Housing 

Commissioner  ' 

HUD  437  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs 
HUD  438  Director,  Hospital  Mortgage 

Insurance  Staff  to  the  Assistant 

Secretary  for  Housing-Federal 

Housing  Conunissioner 
HUD  441  Deputy  Assistant  Secretary  for 

Policy  Development  to  the  Assistant 

Secretary  for  Policy  Development  and 

Research 
HUD  445  Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Operations 
HUD  446  Senior  Intergovernmental 

Relations  Officer  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD  458  Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
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HUD  462  Staff  Assistant  to  the  Director, 

Office  of  Executive  Scheduling 
HUD  478  Special  Projects  Officer  to  the 

Senior  Advisor  to  the  Secretary 
HUD  480  Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Distressed  and  Troubled  Housing 
HUD  482  Special  Projects  Officer  to  the 

Director,  Special  Actions  Office 
HUD  483  Special  Assistant  (Advance/ 
Security)  to  the  Director,  Executive 
Scheduling 
HUD  487  Advance  Coordinator  to  the 

Director,  Office  of  Scheduling 
HUD  492  Special  Assistant  to  the 
Deputy  Assistant  Assistant  Secretary 
for  Economic  Development 
HUD  494  Intergoverrunental  Relations 
Specialist  to  the  Deputy  Assistant 
Secretary,  Intergovernmental 
Relations 
HUD  498  Special  Projects  Officer  to  the 

Senior  Advisor  to  the  Secretary 
HUD  500  Deputy  Assistant  Secretary  for 
Plans  and  Policy  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations 
HUD  503  Special  Projects  Officer  to  the 
Deputy  Secretary,  Field  Management 
HUD  505  Legislative  Officer  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental  Relations 
HUD  506  Deputy  Assistant  Secretary  for 
Community  Empowerment  to  the 
Assistant  Secretary  for  Conununity 
Planning  and  Development 
HUD  507  Field  Operations  Officer  to  the 

Secretary's  Representative 
HUD  508  Deputy  Chief  of  Staff  for 
Operations  to  the  Chief  of  Staff 
HUD  511  Special  Projects  Officer  to  the 
Secretary's  Representative,  Mid- 
Atlantic  Office 
HUD  512  Deputy  Assistant  for 
Legislation  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Relations 
HUD  513  Deputy  Assistant  Secretary  for 
Long  Range  Planning  to  the  Assistant 
Secretary  for  Public  Affairs 
HUD  514  Special  Assistant  to  the 

Secretary's  Representative 
HUD  520  Special  Assistant  to  the  Chief 

Financial  Officer 
HUD  524  Special  Coimsel  to  the  General 

Counsel 
HUD  525  Confidential  Assistant  to  the 

Secretary 
HUD  526  Intergovernmental  Relations 
Specialist  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Relations 
HUD  527  Public  Affairs  Coordinator  to 
the  Assistant  Secretary  for  Public 
Affairs 
HUD  528  Director,  Intergovernmental 
Relations  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Relations 


HUD  529  Intergovernmental  Relations 
Assistant  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Relations 

HUD  530  Special  Assistant  to  the 
Director,  Executive  Scheduling 

HUD  531  Director,  Executive  Secretariat 
to  the  Deputy  Chief  of  Staff  for 
Operations 

HUD  534  Special  Assistant  for  Inter- 
Faith  Community  Outreach  to  the 
Director,  Office  of  Special  Actions 

HUD  535  Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing 

Section  213.3389    National  Mediation 
'  Board 

NMB  52  Confidential  Assistant  to  a 

Board  Member 
NMB  53  Confidential  Assistant  to  a 

Board  Member 
NMB  54  Confidential  Assistant  to  a 

Board  Member 
NMB  55  Staff  Assistant  to  a  Board 

Member 

Section  213.3391    Office  of  Personnel 
Management 

OPM  62  Confidential  Assistant  to  the 

Director 
OPM  63  Confidential  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  65  Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  67  Executive  Assistant  to  the 

Deputy  Director 
OPM  76  Speech  Writer  to  the  Director, 

Office  of  Communications 
OPM  79  Special  Assistant  to  the 

Director  of  Congressional  Relations 
OPM  80  Deputy  Director  of 

Communications  to  the  Director  of 

Communications 
OPM  81  Communications  Assistant  to 

the  Director  of  Communications 
OPM  82  Deputy  Director  of 

Communications  to  the  Director  of 

Conununications 
OPM  83  Legislative  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  84  White  House  Liaison  to  the 

Deputy  Chief  of  Staff 

Section  213.3392    Federal  Labor 
Relations  Authority 

FLRA  19  Staff  Assistant  to  the  Chairman 
FLRA  21  Director  of  External  Affairs/ 

Special  Projects  to  the  Chair,  Federal 

Labor  Relations  Board 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

PBGC  7  Assistant  Executive  Director  for 
Legislative  Affairs  to  the  Executive 
Director 


PBGC  11  Special  Assistant  to  the 

Deputy  Executive  E>irector  and  Chief 

Financial  Officer 
PBGC  14  Special  Assistant  to  the 

Deputy  Executive  Director  and  Chief 

Financial  Officer 

Section  213.3394    Department  of 
Transportation 

DOT  38  Special  Assistant  to  the  Deputy 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT  54  Congressional  Liaison  Officer  to 

the  Director,  Office  of  Congressional 

Affairs 
DOT  61  Special  Assistant  to  the  Deputy 

Secretary  of  Transportation 
EKDT  69  Director,  Office  of  Public  Affairs 

to  the  Federal  Railroad  Administrator 
DOT  70  Special  Assistant  to  the 

Assistant  Secretary  for  Governmental 

Affairs 
DOT  100  Chief,  Consumer  Information 

Division  to  the  Director,  Office  of 

Public  and  Consumer  Affairs 
DOT  105  Staff  /Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT  117  Special  Assistant  to  the 

Secretary  of  Transportation 
DOT  121  Deputy  Director  of 

Congressional  Afhirs  to  the  Director, 

Office  of  Congressional  Affairs 
DOT  127  Special  Assistant  and  Chief, 

Administrative  Operations  Staff  to  the 

Assistant  Secretary  for  Budget  and 

Programs 
DOT  129  Special  Assistant  to  the 

General  Counsel 
BOT  141  Special  Assistant  to  the 

Secretary  of  Transportation 
DOT  147  Special  Assistant  to  the 

Assistant  to  Secretary  and  Director  of 

Public  Affairs 
DOT  148  Associate  Director  of  Media 

Relations  and  Special  Projects  to  the 

Assistant  to  the  Secretary  and  Director 

of  Public  Affairs 
DOT  150  Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT  151  Special  Assistant  to  the 

Secreta^  of  Transportation 
DOT  173  Special  Assistant  to  the 

Administrator,  Federal  Railroad 

Administration 
DOT  217  Special  Assistant  to  the 

Administrator,  Research  and  Special 

Programs  Administration 
DOT  235  Director  for  Scheduling  and 

Advance  to  the  Chief  of  Staff 
DOT  242  Deputy  Director,  Executive 
Secretariat  to  the  Director,  Executive 
Secretariat 
DOT  254  White  House  Liaison  to  the 

Chief  of  Staff 
DOT  279  Associate  Director  for 
Speechwriting  and  Research  to  the 
Assistant  to  the  Secretary  and  Director 
of  Public  Affairs 


49110  Federal  Register  /  Vol.  62.  No.  181  /  Thursday,  September  18,  1997  /  Notices 


DOT  287  Scheduling  Assistant  to  the 
Special  Assistant  for  Scheduling  and 
Advance,  Office  of  the  Secretary 

DOT  294  Special  Assistant  to  the 
Associate  Deputy  Secretary 

DOT  301  Director,  Office  of 
Intergovernmental  Affairs  and 
Consumer  Affairs  to  the  Assistant 
Secretary  for  Governmental  Affairs 

DOT  320  Special  Assistant  to  the  Chief 
of  Staff 

DOT  338  Special  Assistant  to  the 
Deputy  Administrator,  Federal 
Highway  Administration 

DOT  342  Special  Assistant  to  the 
Special  Assistant  for  Scheduling  and 
Advance 

DOT  351  Special  Assistant  to  the 
Deputy  Secretary 

DOT  352  Regional  Administrator, 
Region  II,  New  York,  N.Y.  to  the 
Deputy  Administrator.  Federal  Transit 
AdJoainistration 

DOT  355  Director  for  Drug  Enforcement 
and  Program  Compliance  to  the  Chief 
of  Staff  "       . 

DOT  356  Senior  Congressional  Liaison 
Officer  to  the  Director,  Office  of 
Congressional  Affairs 

Section  213.3395    Federal  Emergency 
Management  Agency 

FEMA  53  Policy  Advisor  to  the  Director, 
Federal  Emergency  Management 
Agency 

FEMA  54  Director,  Office  of  Emergency 
Information  and  Media  Affairs  to  the 
Director,  Federal  Emergency 
Management  Agency 


Section  213.3396    National 
Tmnsportation  Safety  Board 

NTSB  1  Special  Assistant  to  the 

Chairman 
NTSB  25  Special  Assistant  to  the  Board 

Member 
NTSB  30  Confidential  Assistant  to  the 

Chairman 
NTSB  31  Public  and  Family  Affairs 

Specialist  to  the  Director,  Office  of 

Government,  Public,  and  Family 

Affairs 
NTSB  92  Director,  Office  of  Government 

Affairs  to  the  Chairman 
NTSB  102  Special  Assistant  to  the 

Member 
NTSB  106  Director,  Office  of 

Govenunental  Affairs  to  the  Director, 

Government,  Public  and  Family 

Affairs 

Section  213.3397    Federal  Housing 
Finance  Board 

FHFB  4  Special  Assistant  to  the 
Chairman 

Senior  Level  Schedule  C  Positions 
(Above  GS-15) 

Section  213.3342    Export-Import  Bank 

Chief  of  Staff  and  Vice  President  for 

Congressional  and  External  Affairs  to 

the  President  and  Chairman 
Assistant  to  the  President  and  Chairman 
Assistant  to  the  President  and  Chairman 
Vice  President  for  Communications  to 

the  President  and  Chairman 
General  Counsel  to  the  President  and 

Chairman 

Section  21 3.3382    National  Endowment 
for  the  Arts 

Executive  Director,  President's 
Commission  on  the  Arts  and 


Humanities  to  the  President  of  the 
United  States 

Section  213.3357    National  Credit 
Union  Administration 

Executive  Director  to  the  Chairman 

Section  213.3343    Farm  Credit 
Administration 

Secretary  of  the  Board  to  the  Chairman 
Executive  Assistant  to  the  Chairman 
Director,  Congressional  and  Public 
Afiiairs,  to  the  Chairman 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

Deputy  Executive  Director  and  Chief 
Negotiator  to  the  Executive  Director 

Deputy  Executive  Director  and  Chief 
Financial  Officer  to  the  Executive 
Director 

Section  213.3333    Federal  Deposit 
Insurance  Corporation 

General  Counsel  to  the  Chairman 
Director,  Office  of  Corporate 

Communication  to  Deputy  to  the 

Chairman  for  Policy 
Deputy  to  the  Chairman  for  Policy  to  the 

Chairman 

Section  213.3305    Department  of  the 
Treasury 

Advisor  to  the  Assistant  Secretary  for 
Tax  Policy 

Aatbority:  5  U.S.C  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp.,  P.218 
Office  of  Personnel  Management 
fanice  R.  Lachance, 
Acting  Director. 
(PR  Doc.  97-24676  Filed  9-17-97;  8:45  ami 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1650 

Methods  of  Withdrawing  Funds  From 
the  Thrift  Savings  Plan 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  a  final  rule 
to  implement  two  provisions  of  the 
Thrift  Savings  Plan  Act  of  1996.  The 
first  specifies  how  long  a  separated 
participant  can  maintain  a  Thrift 
Savings  Flan  (TSP)  account  and  the 
second  expands  TSP  withdrawal 
options  by  allowing  in-service 
withdrawals. 

DATES:  This  final  rule  is  effective 
September  18.  1997. 
FOR  FURTHER  MR)RMAT10N  CONTACT: 
Patrick  J.  Forrest.  (202)  942-1662. 
SUPPt^MENTARY  INFORMATION:  The  Board 
administers  the  TSP,  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335.  100  Stat.  514 
(codified,  as  amended,  largely  at  5 
U.S.C.  8351  and  8401-8479).  The  TSP  is 
a  tax-deferred  retirement  savings  plan 
for  Federal  employees  which  is  similar 
to  cash  or  deferred  arrangements 
established  under  section  401  (k)  of  the 
Internal  Revenue  Code. 

On  September  30. 1996.  the  President 
signed  the  Thrift  Savings  Plan  Act  of 
1996  (the  TSPA).  Pub.  L.  104-208.  div. 
A.  title  I,  sec.  101(f),  section  659.  Before 
passage  of  the  TSPA.  a  participant  was 
required  to  make  a  valid  withdrawal 
election  by  February  1  of  the  year 
following  the  latest  of  (1)  the  date  upon 
which  the  participant  attained  age  65, 
(2)  the  date  that  was  10  years  after  the 
effective  date  of  the  particip«mt's  first 
TSP  contribution,  or  (3)  the  date  the 
participant  separated  firom  Federal 
service.  The  Board  was  required  by  5 
U.S.C.  8433(f)(2)  to  purchase  an  annuity 
for  a  p>articipant  who  did  not  make  such 
an  election.  However,  the  Board  never 
purchased  an  annuity  for  a  participant 
under  this  rule  because  the  tenth 
anniversary  of  the  first  TSP 
contributions  did  not  occur  imtil  April 
1997. 

Section  203(a)(4)  of  the  TSPA 
amended  FERSA  to  provide  that  a 
participant  must  withdraw  his  or  her 
account  tulance  in  a  single  payment  or 
begin  receiving  his  or  her  TSP  account 
balance  in  monthly  payments  (or  in  the 
form  of  a  TSP  annuity)  by  April  1  of  the 
later  of  (1)  the  year  following  the  year 


in  which  the  participant  reaches  age 
70 Vz,  or  (2)  the  year  following  the  year 
in  which  the  participant  separates  from 
Federal  service.  If  the  participant  does 
not  make  an  election  so  that  payment 
can  be  made  by  this  deadline,  the  Board 
must  use  his  or  her  TSP  account  to 
purchase  an  annuity  for  the  {>articipant. 
The  first  calendar  year  in  which 
withdrawals  will  be  required  under  the 
amendment  is  1998.  

Before  passage  of  the  TSPA.  FERSA 
also  provided  at  5  U.S.C.  8433(a)  that  a 
TSP  participant  could  only  withdraw 
his  or  her  account  after  separating  from 
Government  employment.  Therefore,  in- 
service  TSP  withdrawals  were  not 
permitted.  Section  203(a)(6)  of  the  TSPA 
amended  FERSA  to  allow  in-service 
withdrawals  under  two  circumstances. 
Under  5  U.S.C.  8433(h)(1)(A),  a 
participant  who  has  turned  age  59V2  can 
withdraw  an  amount  up  to  his  or  her 
entire  vested  TSP  account  balance 
before  separating  from  Government 
employment.  A  participant  is  allowed 
only  one  withdrawal  under  this 
provision.  In  addition,  under  section 
8433(h)(1)(B),  a  participant  can  obtain  a 
withdrawal  before  separating  from 
Government  employment  on  the  basis  of 
financial  hardship.  A  financial  hardship 
withdrawal  is  limited  to  the  amount  the 
participant  contributed  to  the  TSP  (plus 
the  earnings  attributed  to  those 
contributions).  There  is  no  limit  on  the 
number  of  such  withdrawals. 

This  rule  reorganizes  and  amends  the 
Board's  withdrawal  regulations  at  5  CFR 
part  1650  to  implement  the  TSPA 
amendments.  Subpart  A  of  part  1650 
contains  general  information  and  rules. 
This  nile  adds  new  definitions  to 
section  1650.1  and  rewrites  the  sections 
that  describe  withdrawal  eligibility 
(section  1650.2)  and  the  effect  of  a 
freeze  on  a  participant's  account 
(renumbered  as  section  1650.3}  to  make 
subpart  A  apply  to  both  post- 
employment  and  in-service 
withdrawals.  Also,  this  rule  removes 
section  1650.5  (regarding  outstanding 
loans)  as  an  independent  section  within 
subpart  A.  Before  its  removal,  section 
1650.5  explained  that  a  participant  must 
repay  an  outstanding  TSP  loan  or  that 
his  or  her  loan  must  be  declared  a 
taxable  distribution  before  the 
participant  could  obtain  a  post- 
employment  withdrawal.  An 
outstanding  TSP  loan  will  not  prevent 
an  in-service  withdrawal.  Because  the 
substance  of  section  1650.5  is  still  a 
principle  of  post-employment 
withdrawal  eligibili^,  it  has  been 
moved  to  new  section  1650.2(d). 

Subparts  B  and  C  describe  post- 
employment  withdrawals  and  explain 
the  post-employment  withdrawal 


process.  The  procedures  which  govern 
post-employment  withdrawals  will 
remain  essentially  the  same,  with  only 
two  substantive  changes.  The  first  is  a 
revision  of  section  1650.15  (section 
1650.13  in  the  Board's  previous 
regulations)  to  reflect  the  new  required 
date  for  receiving  a  post-employment 
withdrawal.  The  second  is  a  revision  of 
1650.16  (section  1650.14  in  the  previous 
regulations)  to  eliminate  the  restrictions 
on  a  participant's  ability  to  change  or 
cancel  a  withdrawal  election  if  he  or  she 
had  any  part  of  his  or  her  TSP  account 
invested  in  the  Common  Stock  Index 
Investment  Fund  (C  Fund)  or  the  Fixed 
Income  Index  Investment  Fund  (F- 
Fund).  In  addition,  to  make  room  for  the 
two  new  subparts  which  govern  in- 
service  withdrawals,  the  subparts  B  and 
C  headings  have  been  renamed  and  each 
of  the  subparts'  sections  have  been 
renumbered.  To  provide  a  more 
convenient  resource  to  the  reader,  the 
Board  has  republished  subparts  B  and  C 
in  their  entirety. 

This  rule  creates  new  subparts  D  and 
E  in  part  1650  to  describe  in-service 
withdrawals  and  explain  the  in-service 
withdrawal  process.  Section  1650.30 
describes  the  age-based  in-service 
withdrawal;  section  1650.40  explains 
how  to  obtain  one;  and  section 
1650.42(a)  describes  the  participant's 
payment  options.  A  participant  is 
allowed  only  one  age-based  in-service 
withdrawal.  A  participant  who  has 
reached  age  59  Vz  can  withdraw  up  to 
his  or  her  entire  vested  TSP  account 
balance  as  a  single  payment.  Because  an 
age-based  in-service  withdrawal  is  an 
eligible  rollover  distribution,  a 
participant  can  ask  the  TSP  to  transfer 
all  or  a  portion  of  the  withdrawal  to  an 
Individual  Retirement  Arrangement 
(IRA)  or  other  eligible  retirement  plan. 
Any  amount  withdrawn  but  not 
transferred  is  subject  to  mandatory  20 
percent  Federal  income  tax 
withholding.  An  age-based  in-service 
withdrawal  is  not  subject  to  the 
additional  10  percent  tax  imposed  by 
the  Internal  Revenue  Code  (I.R.C.  72(t)) 
on  the  early  withdrawal  of  retirement 
savings. 

Section  1650.31  describes  the 
financial  hardship  in-service 
withdrawal;  section  1650.41  explains 
how  to  obtain  one;  and  section 
1650.42(b)  describes  the  participant's 
payment  options.  Only  financisd 
hardships  described  nnder  section 
1650.31  can  be  used  as  the  basis  for 
requesting  an  in-service  withdrawal, 
and  only  sums  contributed  by  the 
participant  and  their  attributable 
earnings  can  be  withdrawn  for  this 
purpose. 
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There  are  two  types  of  qualifying 
financial  hardships:  insufficient  cash 
flow  and  extraordinary  expenses.  Under 
1650.31(a)(1),  a  participant  vdll  show 
financial  hardship  by  demonstrating 
that  his  or  her  monthly  cash  flow  cannot 
meet  ordinary  monthly  household 
expenses.  Under  1650.31(a)(2),  a 
participant  will  show  financial  hardship 
by  demonstrating  that  he  or  she  has 
incurred  an  unreimbursed  and  unpaid 
extraordinary  expense  which  cannot  be 
met  by  his  or  her  monthly  cash  flow. 
Extraordinary  expenses  are  limited  to 
medical  expenses  relating  to  the  care  or 
treatment  of  the  participant,  the 
participant's  spouse,  or  the  participant's 
dependents;  household  improvements 
needed  on  account  of  a  medical 
condition,  illness  or  injury  to  the 
participant,  the  participant's  spouse,  or 
the  participant's  dependents;  personal 
casualty  loss  suffered  by  the  participant; 
and  legal  costs  associated  with  the 
participant's  separation  and  divorce.  A 
participant  can  qualify  for  a  financial 
hardship  withdrawal  by  meeting  one  of 
the  tests  or  by  showing  a  combination 
of  negative  cash  flow  and  extraordinary 
expenses. 

Like  an  age-based  withdrawal,  a 
financial  hardship  withdrawal  is  an 
eligible  rollover  distribution;  therefore, 
the  participant  may  ask  the  TSP  to 
transfer  all  or  a  portion  of  the 
withdrawal  to  an  IRA  or  other  eligible 
retirement  plan.  The  TSP  will  withhold 
for  Federal  income  tax  purposes  20 
percent  of  any  amount  withdrawn  but 
not  transferred.  The  hardship 
withdrawal  applicant  can  ask  the  TSP  to 
increase  his  or  her  withdrawal  so  that 
the  net  disbursement  after  the 
mandatory  withholding  will  be  the 
amount  requested  (or  the  maximum 
amount  for  which  the  participant 
qualifies,  if  less  than  the  amount 
requested).  This  is  subject  to  the 
availability  of  employee  contributions 
and  earnings  in  the  participant's 
account. 

Section  1650.32  explains  that  a 
participant  can  continue  to  contribute  to 
the  TSP  after  obtaining  an  age-based 
withdrawal,  but  is  not  eligible  to 
contribute  to  the  TSP  for  a  period  of  six 
months  after  obtaining  a  financial 
hardship  withdrawal.  After  six-months 
ineligibility  to  contribute,  the 
participant  can  resume  TSP 
contributions  only  by  making  a  new 
TSP  election  on  Form  TSP-1.  Generally, 
a  participant  whose  TSP  contributions 
were  discontinued  because  of  a 
financial  hardship  withdrawal  is  not 
required  to  wait  until  a  TSP  open  season 
to  submit  Form  TSP-1.  A  FERS 
participant's  agency  automatic  (1%) 


contributions  will  continue  following 
either  type  of  in-service  withdrawal. 

Finally,  section  1650.33  explains  that 
a  TSP  loan  and  an  in-service  withdrawal 
are  not  interchangeable  and  that  a  TSP 
withdrawal  cannot  be  repaid. 

In  addition  to  amending  the 
vtrithdrawal  provisions  of  part  1650,  this 
rule  amends  the  spousal  rights 
provisions.  The  TSPA  provides  that  the 
spouse  of  a  FERS  participant  must 
consent  to  an  in-service  withdrawal  and 
that  the  spouse  of  a  CSRS  participant  is 
entitied  to  notice  when  the  participant 
applies  for  an  in-service  withdrawal. 
These  spousal  rights,  which  mirror    ■ 
those  applicable  to  TSP  loans,  will  be 
incorporated  into  the  withdrawal 
regulations.  This  rule  makes  no  other 
changes  to  the  spousal  rights  provisions 
of  the  withdrawal  regulations  other  than 
by  reorganizing  them  for  purposes  of 
clarity  and  ease  of  reading. 

These  regulations  were  published  in 
proposed  form  in  the  Federal  Register 
on  August  7,  1997  (62  FR  42418),  and 
the  Board  received  one  comment.  A 
Federal  agency  requested  a  clarification 
of  the  first  sentence  of  section 
1650.32(a).  which  describes  the  period 
during  which  a  participant  who  obtains 
a  financial  hardship  in-service 
withdrawal  cannot  contribute  to  the 
TSP.  In  response,  the  Board  revised  the 
first  sentence  of  section  1650.32(b)  to 
more  explicitiy  describe  the  6-month 
period  of  contribution  ineligibility. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

Pi^ierwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)!  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  before  the 
publications  of  this  rule  in  today's 
Federal  Register.  Tliis  rule  is  not  a 
major  rule  as  defined  at  5  U.S.C.  804(2) 

Unfunded  Mandates  Reform  Act  of 
IMS 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  section  201,  Pub.  L. 
104-4. 109  Stat.  48,  64,  the  effect  of 
these  regulations  on  State,  local,  and 


tribal  governments  and  on  the  private 
sector  has  been  assessed.  These 
regulations  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  StaL 
48.  64-65,  is  not  required. 

List  of  Subiects  in  5  CFR  Part  1650 

Employee  benefit  plans.  Government 
employees,  Pensions,  Retirement 

Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle. 
Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Retirement  Thrift 
Investment  Board  revises  5  CFR  Part 
1650  to  read  as  follows: 

PART  1 650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THE 
THRIFT  SAVINGS  PLAN 

oGC> 

1650.1  Definitions. 

1650.2  Eligibility  for  a  TSP  withdrawal. 

1650.3  Frozen  accounts. 

Subpart  B— Post-£mpleym«nt  WHhdrawato 

1650.10  Single  payment 

1650.11  Monthly  payments. 
165ai2    Aimuities. 

1650.13  Transfer  of  withdrawal  payments. 

1650.14  Deferred  withdrawal  elections. 

1650.15  Required  withdrawal  date. 

1650.16  Changes  and  cancellation  of 
withdrawal  election. 

Subpart  C— Procedures  for  Post- 
Employment  Withdrawals 

1650.20  Information  to  be  provided  by 
agency. 

1650.21  Accounts  of  more  than  $3,500. 

1650.22  AccounU  of  $3,500  or  less. 

Subpart  D— trvService  WKttdrawats 

1650.30  Age-based  withdrawals. 

1650.31  Financial  hardship  withdrawals. 

1650.32  Contributing  to  the  TSP  after  an  in- 
service  withdrawal 

1650.33  Uniqueness  of  loans  and 
withdrawals. 

Subpart  E— Procedure*  for  lr>-Servlc* 
Withdrawal* 

1650.40  How  to  obtain  an  age-basad  in- 
service  withdrawal. 

1650.41  How  to  obtain  a  financial  hardship 
in-service  withdrawal. 

1650.42  Taxes  related  to  in-service 
withdrawals. 

Sut>part  F— [Resarved] 

Subpart  6— Spousal  Rigtrt* 

1650.60  Spousal  rights  pertaining  to  post- 
employment  withdrawals. 

1650.61  Spousal  rights  when  a  separated 
I>articipant  changes  a  post-employment 
withdrawal  election. 
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1650.82    Spousal  rights  pertaining  to  in- 
service  withdrawals. 

1650.63  Executive  Director's  exception  to 
the  spousal  aotification  requirement. 

1650.64  Executive  Director's  exception  to 
requirement  to  obtain  the  spouse's 
signature. 

Aotbority:  5  U.S.C.  8351,  8433.  8434.  8435, 
8474(b)(5).  and  8474(c)(1). 

Subpart  A — General 

f  1660.1    Definitions. 

As  used  in  this  part: 

Account  balance  means,  unless 
otherwise  specified,  the  nonforfeitable 
valued  account  balance  of  a  TSP 
participant  as  of  the  most  recent  month- 
end  before  the  date  a  withdrawal  occurs. 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board  established 
pursuant  to  5  U.S.C.  8472. 

CSRS  means  the  Civil  Service 
Retirement  System  established  by  5 
U.S.C  chapter  83.  subchapter  m,  or  any 
equivalent  retirement  system. 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by  5 
U.S.C  chapter  84,  or  any  equivalent 
retirement  system. 

In-service  withdrawal  means  an  age- 
based  or  Snancial  hardship  withdrawal 
&om  the  TSP  obtained  by  a  participant 
who  is  still  employed  by  the 
Government. 

Monthly  processing  cycle  means  the 
process,  beginning  on  the  evening  of  the 
fourth  business  day  of  the  month,  by 
which  the  record  keeper  allocates  the 
amount  of  earnings  to  be  credited  to 
participant  accounts  in  the  Plan  and 
authorizes  disbursements  from  the  Plan. 

Participant  means  any  person  with  an 
account  in  the  Thrift  Savings  Plan. 

Post-employment  wiL^^drawal  means  a 
withdrawal  from  the  TSP  obtained  by  a 
participant  who  has  separated  from 
Government  employment,  as  defined  in 
this  section. 

Reimbursement  means  a  payment 
made  to  or  on  behalf  of  a  participant  by 
any  person  or  entity  (including  an 
insurance  company)  to  cover  the  cost  of 
an  extraordinary  expense  described  in 
§  1650.31(a)(2). 

Sefxtration  from  Government 
employment  means  the  cessation  of 
employment  with  the  Federal 
Government  or  the  U.S.  Postal  Service 
(or  with  any  other  employer  from  a 
position  that  is  deemed  to  be 
Government  employment  for  purposes 
of  participating  in  the  TSP)  for  at  least 
31  full  calendar  days. 

Spouse  means  the  person  to  whom  a 
TSP  participant  is  married  on  the  date 
he  or  she  signs  forms  on  which  the  TSP 
requests  spouse  information  including  a 
spouse  &om  whom  the  participant  is 
legally  separated,  and  including  a 


person  with  whom  a  participcuit  is 
living  in  a  relationship  that  constitutes 
a  common  law  marriage  in  the 
jurisdiction  in  which  they  live. 

Thrift  Savings  Plan,  TSP.  or  Plan 
means  the  Federal  Retirement  Thrift 
Savings  Plan,  established  under 
subchapters  III  and  VII  of  the  Federal 
Employees'  Retirement  System  Act  of 
1986,  5  U.S.C.  8351  and  8401-8479. 

Thrift  Savings  Plan  (TSP)  contribution 
election  means  a  request  by  an 
employee  to  start  contributing  to  the 
TSP,  to  terminate  contributions  to  the 
TSP,  to  change  the  amount  of 
contributions  made  to  the  TSP  each  pay 
period,  or  to  change  the  allocation  of 
future  TSP  contributions  among  the 
investment  funds,  and  made  effective 
pursuant  to  5  CFR  oart  1600. 

Thrift  Savings  Plan  Service  Office 
means  the  office  established  by  the 
Board  to  service  participants.  This 
office's  current  address  is:  Thrift 
Savings  Plan  Service  Office,  National 
Finance  Center,  P.O.  Box  61500,  New 
Orleans,  Louisiana  70161-1500. 

Valuation  date  means,  for  purposes  of 
a  required  minimum  distribution,  the 
last  day  of  the  calendar  year 
immediately  preceding  the  year  for 
which  a  distribution  is  made. 

f16S0.2    EHgWilty  for  e  TSP  withdrawal. 

(a)  A  participant  who  separates  from 
Government  employment,  as  defined  in 
§  1650.1,  can  withdraw  his  or  her 
account  by  one  of  the  withdrawal 
methods  described  in  subpart  B  of  this 
part  using  the  procedures  set  out  in 
subpart  C  of  this  part. 

(b)  A  separated  participant  who  is 
reemployed  in  a  position  in  which  he  or 
she  is  eligible  to  participate  in  the  TSP 
is  subject  to  the  following  withdrawal 
eligibility  rules: 

U)  A  participant  who  is  reemployed 
in  a  TSP-eligible  position  on  or  before 
the  31st  full  calendar  day  after 
separation  cannot  withdraw  his  or  her 
TSP  account  (except  for  an  in-service 
withdrawal  described  in  subpart  D  of 
this  subpart).  If  the  participant  is 
scheduled /or  an  automatic  cashout,  as 
described  in  §  1650.22.  the  cashout  will 
be  canceled  if  the  participant  informs 
the  TSP  that  he  or  she  has  been 
reemployed  or  expects  to  be  reemployed 
within  31  full  calendar  days  of 
separation. 

(2)  A  participant  who  is  reemployed 
in  a  TSP-eligible  position  more  than  31 
full  calendar  days  after  separation  may 
withdraw  the  portion  of  his  or  her 
account  balance  which  is  attributable  to 
the  earlier  period  of  employment.  If  the 
amoimt  attributable  to  the  earlier  period 
of  employment  is  greater  than  S3, 500, 
the  participant  must  submit  a  properly 


completed  withdrawal  request  (Form 
TSP-70)  selecting  a  withdrawal  option 
that  results  in  an  immediate 
withdrawal.  However,  a  Form  TSP-70 
will  not  be  accepted  unless  the  TSP 
records  indicate  that  the  former 
employing  agency  reported  the 
participant  as  separated  from 
Government  employment.  If  a 
participant  has  elected  to  receive 
monthly  payments  under  §  1650.11, 
upon  report  by  the  agency  that  the 
participant  is  not  separated,  payments 
will  not  be  made  and,  if  already  started, 
will  stop. 

(c)  A  participant  who  has  not 
separated  from  Government 
employment  can  elect  a  withdrawal 
option  described  in  subpart  D  of  this 
part  by  following  the  procedures  set  out 
in  subpart  E  of  this  part 

(d)  A  participant  cannot  make  a  post- 
employment  withdrawal  until  any 
outstanding  TSP  loan  has  been  either 
repaid  in  full  or  declared  to  be  a  taxable 
distribution.  An  outstanding  TSP  loan 
does  not  affect  a  participant's  eligibility 
for  an  in-service  withdrawal. 

(e)  All  withdrawals  are  subject  to  the 
rules  relating  to  spouse's  rights  (found 
in  subpart  G  of  this  part),  domestic 
relations  orders,  alimony  and  child 
support  legal  process,  and  child  abuse 
enforcement  orders  (5  CFR  part  1653). 
Post-employment  withdrawals  are  also 
subject  to  the  Internal  Revenue  Code's 
required  minimum  distribution  rules. 

$1660.3    Froaen  accounts. 

A  participant  may  not  withdraw  any 
portion  of  his  or  her  account  balance  if 
the  account  is  frozen  as  a  result  of  a 
pending  retirement  benefits  court  order, 
an  alimony  or  child  support 
enforcement  order,  a  child  abuse 
enforcement  order,  or  as  a  result  of  a 
freeze  placed  on  the  account  by  the 
Board  for  another  reason. 

Sut)part  B — Post-Employment 
Wttlidrawals 

{1660.10    Single  payment 

A  participant  can  withdraw  his  or  her 
entire  account  in  a  single  payment 

S166ai1    Montlily  payments. 

(a)  A  participant  can  withdraw  his  or 
her  account  balance  in  two  or  more 
substantially  equal  monthly  payments, 
to  be  calculated  under  one  of  the 
following  methods: 

(1)  A  fixed  monthly  payment  amount. 
The  amount  must  be  at  least  $25  per 
month  and  must  satisfy  any  minimum 
distribution  requirements.  Payments 
will  be  made  each  month  until  the 
account  is  expended.  If  the  last 
■scheduled  payment  would  be  less  than 
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the  chosen  amount,  it  will  be  combined 
and  paid  with  the  previous  payment; 

(2  J  A  fixed  numoer  of  monthly 
payments.  The  participant's  month-end 
accoimt  balance  for  the  month 
preceding  the  month  of  the  first 
payment  will  be  divided  by  the  number 
of  payments  chosen  in  order  to 
determine  the  monthly  amount.  The 
amount  must  be  at  least  $25  per  month 
and  must  satisfy  any  minimum 
distribution  requirements.  In  January  of 
each  sub^uent  year,  the  TSP  will 
divide  the  December  31  account  balance 
bom  the  prior  year  by  the  remaining 
number  of  payments  in  order  to 
determine  that  year's  monthly 
payments.  If  the  monthly  payment 
amoimt  is  less  than  $25,  it  will  be 
increased  to  $25.  This  process  will  be 
repeated  each  year  until  the  account  is 
expended;  or 

(3)  A  monthly  payment  amount 
calculated  using  the  factors  set  forth  in 
Internal  Revenue  Service  expected 
return  multiply  table  V.  26  CFR  1.72-9. 
There  is  no  $25  minimum  monthly 
payment  under  this  method.  In  the  year 
payments  begin,  the  monthly  payment 
amount  is  calculated  by  dividing  the 
month-end  accoimt  balance  for  the 
month  preceding  the  month  of  the  first 
payment  by  the  factor  from  table  V 
based  upon  the  participant's  age  as  of 
his  or  her  birthday  in  that  year.  This 
amount  is  then  divided  by  12  to  yield 
the  monthly  payment  amount  In 
subsequent  years,  the  monthly  payment 
amount  is  recalculated  each  January  by 
dividing  the  December  31  account 
balance  from  the  previous  year  by  the 
factor  from  Table  V  based  upon  die 
participant's  age  as  of  his  or  her 
birthday  in  the  year  payments  will  be 
made.  That  amount  is  divided  by  12  to 
yield  the  monthly  payment  amount. 

(b)  A  participant  wno  chooses  to 
receive  monthly  payments  calculated 
using  one  of  the  three  methods  set  forth 
in  paragraph  (a)  of  this  section  cannot 
change  the  method  after  payments 
begin.  Also,  except  as  provided  in 
paragraph  (c)  of  this  section,  the 
participant  cannot  change  the  number  of 
payments  or  the  payment  amount  after 
payments  begin. 

(c)  A  participant  receiving  monthly 
pa3rments  can  choose  to  receive  the 
remainder  of  his  or  her  account  balance 
in  a  final  single  payment. 

(d)  A  participant  receiving  monthly 
payments  may  invest  his  or  her  account 
balance  as  provided  in  5  CFR  part  1601. 

{1650.12    Annuities. 

(a)  A  participant  can  withdraw  his  or 
her  entire  account  balance  in  the  form 
of  a  life  annuity.  The  participant's 
account  balance  must  be  $3,500  os  more 


in  order  for  the  TSP  to  purchase  an 
annuity.  The  TSP  will  send  forms  to  a 
participant  who  chooses  this  method 
which  ask  him  or  her  to  choose  an 
annuity  method,  name  a  beneficiary  (if 
required),  and  provide  any  necessary 
spousal  waiver  or  spousal  information. 
Upon  receipt  of  the  required 
information,  the  TSP  will  purchase  the 
annuity  from  the  TSP's  annuity  vendor 
using  the  participant's  entire  account 
balance,  except  for  any  amount 
necessary  to  satisfy  minimiim 
distribution  requirements.  The  first 
annuity  payment  will  be  made 
approximately  30  calendar  days  after 
the  purchase  of  the  annuity,  llie 
annuity  will  provide  a  payment  for  life 
to  the  participant  and,  if  applicable,  the 
participant's  survivor,  in  accordance 
with  the  type  of  annuity  chosen. 

(b)  The  following  types  of  annuities 
are  available  to  participants: 

(1)  A  single  life  annuity  with  level 
payments.  This  annuity  is  based  upon 
the  lifB  expectancy  of  the  participant  at 
the  time  of  purchase  and  provides 
monthly  payments  to  the  participant  as 
long  as  the  participant  lives. 

(2)  A  joint  life  annuity  for  the 
participant  and  his  or  her  spouse  with 
level  payments.  This  annuity  is  based 
upon  the  combined  life  expectancies  of 
the  participant  and  the  spouse  and 
provides  monthly  payments  to  the 
participant,  as  long  as  both  the 
participant  and  spouse  are  alive,  and 
monthly  payments  to  the  survivor,  as 
long  as  he  or  she  is  alive. 

(3)  Either  a  single  life  or  joint  life 
annuity  (as  described  in  paragraph  (bXV 
or  (b)(2)  of  this  section)  where  the 
amount  of  the  monthly  payment  can 
increase  each  year  on  the  anniversary 
date  of  the  first  annuity  payment.  The 
amount  of  the  increase  is  based  on  the 
average  annual  change  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers  as  measured  between 
the  period  of  July  through  September  in 
the  second  calendar  year  preceding  the 
anniversary  date  and  July  through 
September  in  the  calendar  year 
preening  the  anniversary  date.  For 
example,  if  the  anniversary  of  an 
increasing  annuity  occurs  in  November 
of  1995,  the  amount  of  the  increase  will 
be  calculated  based  upon  the  change  in 
the  index  between  the  July-September 
period  in  1993  and  the  July-September 
period  in  1994.  Monthly  payments 
cannot  decrease,  nor  can  they  increase 
more  than  3  percent  each  year.  If  this 
option  is  chosen  in  conjunction  with  a 
joint  life  annuity  with  the  spouse,  the 
annual  increase  continues  to  apply  to 
benefits  received  by  the  survivor. 

(4)  A  joint  life  annuity,  with  level 
payments,  for  the  participant  and 


another  person  who  either  is  a  former 
spouse  or  has  an  insurable  interest  in 
the  participant.  This  annuity  is  based 
upon  the  combined  life  expectancies  of 
the  participant  and  the  other  person.  It 
provides  monthly  pajonents  to  the 
participant  as  long  as  both  the 
participant  and  the  joint  annuitant  are 
alive,  and  monthly  payments  to  the 
survivor  as  long  as  he  or  she  is  alive. 
Increasing  payments  cannot  be  chosen 
for  a  joint  annuity  with  a  person  other 
than  the  spouse. 

(i)  A  person  has  an  "insurable 
interest"  in  a  participant  if  the  person 
is  financially  dependent  on  the 
participant  and  could  reasonably  expect 
to  derive  financial  benefit  from  the 
participant's  continued  life. 

(ii)  A  relative  (whether  blood  or 
adopted,  but  not  by  marriage)  who  is 
closer  than  a  first  cousin  will  be 
presumed  to  have  an  insurable  interest 
in  the  participant. 

(iii)  A  participant  can  establish  that  a 
person  not  described  in  paragraph 
(b)(4)(ii)  of  this  section  has  an  insurable 
interest  in  him  or  her  by  submitting 
with  the  annuity  request  an  affidavit 
from  a  person  other  than  the  participant 
or  the  joint  annuitant  demonstrating 
that  the  designated  joint  annuitant  has 
an  insurable  interest  (as  defined  in 
paragraph  (b)(4)(i)  of  this  section)  in  the 
participant 

(c)  Participants  who  choose  a  joint  life 
annuity  (widi  either  a  spouse  or  a 
person  with  an  insurable  interest)  must 
choose  either  a  50  percent  or  a  100 
percent  survivor  benefit  A  50  percent 
survivor  benefit  provides  a  monthly 
payment  to  the  survivor  which  is  50 
percent  of  the  payment  made  when  both 
the  participant  and  the  joint  annuitant 
are  alive.  A  100  percent  survivor  benefit 
provides  a  montldy  payment  to  the 
survivor  which  is  the  same  amount  as 
the  payment  made  when  both  the 
participant  and  the  survivor  are  alive. 
Either  the  50  percent  or  the  100  percent 
survivor  benefit  may  be  combined  with 
any  joint  life  annuity  option,  except  that 
the  100  percent  survivor  benefit  can  be 
combined  with  a  joint  annuity  with  a 
person  other  than  the  spouse  (or  a 
former  spouse,  if  required  by  a 
retirement  benefits  court  order)  only  if 
the  joint  annuitant  is  not  more  than  10 
years  younger  than  the  participant. 

(d)  "The  following  mutually  exclusive 
features  can  be  combined  with  certain 
types  of  annuities,  as  indicated: 

(1)  Cash  refund.  This  feature  provides 
that,  if  the  participant  (and  joint 
annuitant,  if  applicable)  dies  before  an 
amount  equal  to  the  balance  used  to 
purchase  the  annuity  has  been  paid  out, 
the  difference  between  the  balance  used 
to  purchase  the  annuity  and  the  sum  of 
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monthly  payments  already  made  will  be 
paid  to  the  named  beneficiaries.  The 
participant  (or  the  joint  annuitant,  if  the 
participant  is  deceased)  may  name  or 
change  the  beneficiaries.  This  feature 
can  t>e  combined  with  any  other  annuity 
option. 

(2)  Ten-year  certain.  This  feature 
provides  that,  if  the  participant  dies 
before  annuity  payments  have  been 
made  for  10  years  (120  payments), 
monthly  payments  will  continue  to  be 
made  to  the  beneficiaries  selected  by  the 
participant  until  120  payments  have 
been  made.  This  featiure  can  be 
combined  with  any  single  life  annuity 
option,  but  cannot  be  selected  in 
conjunction  with  any  joint  life  annuity 
option. 

(e)  The  Board  can,  from  time  to  time, 
establish  other  types  of  aimuities,  other 
levels  of  survivor  benefits,  and  other 
annuity  features. 

(f)  The  Board  can,  from  time  to  time, 
eliminate  a  type  of  annuity  (except  for 
those  annuities  described  in  paragraph 
(b)  of  this  section),  a  survivor  benefit 
level,  or  an  annuity  feature.  However,  if 
the  Board  does  sor  it  must  continue  to 
allow  participants  to  purchase  annuities 
of  the  eliminated  type  or  containing  the 
eliminated  featiue  for  five  years  after  the 
date  the  decision  to  eliminate  the 
aimuity  type  or  feature  is  published  in 
the  Federal  Register. 

(g)  Once  an  annuity  has  been 
purchased,  the  type  of  annuity,  any 
annuity  features,  and  the  identity  of  the 
annuitant  cannot  be  changed,  and  the 
annuity  cannot  be  terminated. 

f166ai3    Transfer  of  wtthdrawai 
peynwnts. 

(a)  At  the  participant's  request,  the 
TSP  will  transfer  directly  to  an  eligible 
retirement  plan  all  or  part  of  any 
withdrawal  that  is  an  "eligible  rollover 
distribution,"  as  defined  in  26  U.S.C. 
402(c)(4).  A  withdrawal  method  that  is 
not  an  eligible  rollover  distribution 
cannot  be  transferred. 

(b)  The  following  TSP  withdrawal 
methods  are  considered  eligible  rollover 
distributions: 

(1)  A  single  payment,  as  described  in 
§1650.10; 

(2)  Monthly  payments,  as  described  in 
§  1650.11,  where  payments  are  expected 
to  last  less  than  10  years  at  the  time  they 
begin,  according  to  the  following  rules: 

(i)  If  the  participant  elects  a  number 
of  monthly  payments,  the  number  of 
payments  must  be  fewer  than  120; 

(ii)  If  the  participant  elects  a  monthly 
payment  amoimt,  the  amount,  when 
divided  into  the  participant's  account 
balance  as  of  the  end  of  the  month  prior 
to  the  first  payment,  must  yield  a 
numlwr  less  than  85; 


(3)  A  final  single  payment,  as 
described  in  §  1650.11(c). 

(c)  The  following  withdrawal  methods 
are  not  eligible  rollover  distributions: 

(1)  Any  annuity  purchased  by  the 
TSP. 

(2)  Any  monthly  payment  that  does 
not  meet  the  rules  set  forth  in  paragraph 
(b)(2)  of  this  section,  including  any 
monthly  payment  computed  based  on 
the  Internal  Revenue  Service  expected 
return  multiple  table  V  (see 

§  1650.11(a)(3)). 

(3)  Any  minimum  distribution 
payment  or  any  portion  of  another 
payment  which  represents  a  minimum 
distribution  payment. 

(d)  An  eligible  retirement  plan  is  a 
plan  defined  in  26  U.S.C.  402(c)(8). 
There  are  three  types  of  eligible 
retirement  plans:  an  Individual 
Retirement  Arrangement  (IRA)  (which 
can  be  either  an  individual  retirement 
accoiuit  or  an  individual  retirement 
annuity),  a  plan  qualified  under  26 
U.S.C.  401(a),  and  a  plan  described  in 
26  U.S.C.  403(a).  An  IRA  or  other 
eligible  retirement  plan  must  be 
maintained  in  the  United  States,  which 
means  one  of  the  50  states  or  the  District 
of  Columbia. 

§166ai4    Deferred  wltttdrawal  eiectioiw. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  a  participant  who  separates 
from  Government  employment  and 
elects  to  withdraw  his  or  her  account 
under  one  of  the  methods  provided  in 
§§  1650.10, 1650.11  or  1650.12  may 
specify  a  future  date  (which  shall  be  a 
month  and  year)  for  payment  of  the 
withdrawal. 

(b)  The  future  date  chosen  under  this 
section  cannot  be  later  than  March  of 
the  year  following  the  year  in  which  the 
participant  becomes  age  7OV2.  If  that 
date  has  already  passed  when  the 
participant  makes  an  election,  the 
participant  cannot  choose  a  future  date. 

(c)  Ifthe  withdrawal  method  chosen 
for  fiitiue  payment  is  a  single  payment 
or  monthly  payments  (and  the  date 
specified  for  payment  is  more  than  four 
months  in  the  future  on  the  date  the 
election  form  is  processed),  the 
participant  will  be  notified  before  the 
date  chosen  that  such  payments  are 
scheduled  to  begin.  Ifthe  payments  are 
eligible  roll-over  distributions,  the 
participant  may  choose  to  transfer  all  or 
part  of  the  payments  to  an  Individual 
Retirement  Arrangement  (IRA)  or 
another  eligible  retirement  plan. 

(d)  If  the  withdrawal  metnod  chosen 
for  future  payment  is  an  annuity  (and 
the  date  specified  for  {)ayment  is  more 
than  four  months  in  the  future  on  the 
date  the  election  form  is  processed),  the 
participant  will  be  notified  before  the 


date  chosen.  At  that  time,  the 
participant  will  be  sent  information 
asking  him  or  her  to  choose  an  annuity 
method,  name  a  beneficiary  (if  the  cash 
refund  or  10-year  certain  feature  is 
chosen),  and  provide  any  necessary 
sfKJUsal  waiver  or  spousal  information. 


f166ai5    Required  withdrawal  ( 

(a)(1)  A  participant  must  withdraw 
his  or  her  account  under  §  1650.10  or 
begin  receiving  payments  under 
§§  1650.11  or  1650.12  by  April  1  of  the 
year  following  the  later  of  the  year  in 
which: 
(i)  The  participant  turns  70'/i;  or 
(ii)  The  participant  separates  from 
Government  employment. 

(2)  However,  in  no  event  will  a 
withdrawal  be  required  under  paragraph 
(a)(1)  of  this  section  until  1998. 

(b)  A  separated  partici{>ant  may  elect 
to  withdraw  his  or  her  account  or  begin 
receiving  payments  before  the  date 
described  in  paragraph  (a)  of  this 
section,  but  is  not  required  to  do  so. 

11660.16    Changes  and  cancelMlon  of 
withdrawal  election. 

Subject  to  the  rules  relating  to 
spouses'  rights  in  subpart  G  of  this  part, 
a  participant  who  has  separated  from 
Government  employment  can  change 
his  or  her  withdrawal  election  to  any 
other  withdrawal  election  or  can  cancel 
his  or  her  withdrawal  election  if  the 
change  or  cancellation  can  be  processed 
before  the  withdrawal  is  disbtused. 

Subpart  C — Procedures  for  Post- 
Employment  Witt>drawals 

f166a20    mformation  to  be  provided  by 


(a)  Information  to  be  provided  to  the 
TSP.  When  a  TSP  participant  separates 
from  Government  employment,  his  or 
her  employing  agency  must  report  the 
separation  (including  the  date  of 
separation)  to  the  TSP  record  keeper. 
Until  the  TSP  record  keeper  receives 
this  information  from  the  employing 
agency,  it  cannot  process  a  post- 
employment  withdrawal  for  the 
participant.  A  post-employment 
withdrawal  cannot  occur  until  at  least 
30  full  calendar  days  have  elapsed  after 
the  date  of  separation  except  when  the 
§  1650.22(a)  procedures  apply. 

(b)  Information  to  be  provided  to  the 
participant.  When  a  TSP  participant 
separates  from  Government 
employment,  his  or  her  employing 
agency  must  furnish  the  participant 
with  the  most  recent  copies  of  the  TSP 
withdrawal  booklet,  withdrawal  forms, 
and  tax  notice.  The  employing  agency  is 
also  responsible  for  counseling 
participants  concerning  TSP 
withdrawals. 
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f  1650.21     Accounts  of  more  than  $3,500. 

A  participant  whose  account  balance 
is  more  than  $3,500  must  submit  a 
properly  completed  withdrawal  election 
on  Form  TSP-70,  Withdrawal  Request, 
and  any  other  form  required  by  the  TSP, 
in  order  to  elect  a  post-employment 
withdrawal  of  his  or  her  account 
balance. 

f  1650.22    Accounts  of  $3,500  orless. 

(a)  Unless  he  ot  she  has  already 
submitted  a  complete  withdrawal 
election  and  can  be  scheduled  for 
payment,  a  participant  whose  account 
balance  is  $3,500  or  less  as  of  the  month 
end  following  receipt  of  separation 
information  from  the  employing  agency 
will  be  sent  a  notice  informing  him  or 
her  that  the  account  balance  will  be 
paid  directly  to  the  participant 
automatically  in  the  third  monthly 
processing  cycle  follov<dng  the  date  of 
the  notice  if  the  account  is  still  $3,5(X) 
or  less  on  the  date  of  payment.  The 
notice  will  inform  the  participant  that 
he  or  she  can: 

(1)  Choose  to  transfer  all  or  part  of  the 
payment  to  an  Individual  Retirement 
Arrangement  (IRA)  or  other  eligible 
retirement  plan; 

(2)  Choose  another  withdrawal 
method  (as  described  in  subpart  B  of 
this  part); 

(3)  Choose  to  have  the  payment  made 
direcUy  to  him  or  her  as  soon  as 
possible;  or 

(4)  Choose  to  leave  his  or  her  money 
in  the  Plan. 

(b)  If  the  participant  does  not  take  one 
of  the  actions  described  in  paragraph  (a) 
of  this  section,  payment  will  be  made  as 
scheduled. 

(c)  No  spousal  rights  attach  to  any 
post-employment  withdrawals  made  to 
a  participant  whose  account  balance  is 
$3,500  or  less. 

(d)  If  a  participant's  account  balance 
is  $3,500  or  less  after  separation  but 
later  increases  to  more  than  $3,500.  this 
section  will  cease  to  apply  to  that 
participant. 

(e)  This  section  does  not  apply  to 
accounts  containing  a  balance  of  less 
than  $5.00. 

Subpart  D— In-Service  Withdrawals 

§1650.30    Age-based  withdrawals. 

(a)  A  participant  who  reached  age 
59  V2  and  who  has  not  separated  from 
Government  employment  is  eligible  to 
withdraw  all  or  a  portion  of  his  or  her 
vested  TSP  account  balance  in  a  single 
payment.  The  amount  of  an  age-based 
in-service  withdrawal  request  must  be  at 
least  $1,000. 

(b)  The  participant  may  request  that 
the  TSP  transfer  all  or  a  portion  of  the 


withdrawal  to  an  Individual  Retirement 
Arrangement  (IRA)  or  other  eligible 
retirement  plan.  If  a  participant  chooses 
to  receive  directiy  all  or  a  portion  of  the 
withdrawal,  the  TSP  will  withhold  for 
Federal  income  tax  purposes  20  percent 
of  all  amounts  paid  direcUy  to  the 
participant. 

(c)  A  participant  is  permitted  only  one 
age-based  in-service  withdrawal. 

f  165a31    Financial  hardship  withdrawals. 

(a)  A  participant  who  has  not 
separated  from  Government 
employment  and  who  demonstrates 
financial  hardship  is  eligible  to 
withdraw  all  or  a  portion  of  his  or  her 
own  contributions  to  the  TSP  and  their 
attributable  earnings  in  a  single 
payment  to  meet  certain  specified 
financial  obligations.  The  amount  of  a 
financial  hardship  in-service 
withdrawal  request  mustbe  at  least 
$1,000.  A  participant  will  demonstrate 
financial  hardship  if  he  or  she  meets 
one  or  both  of  the  following  tests: 

(1)  The  participant's  monthly  cash 
flow  is  negative,  i.e.,  net  income  is  less 
than  ordinary  monthly  household 
expenses  based  on  TSP  calculations; 
and/or 

(2)  The  participant  has  incurred  or 
wall  incur  within  the  next  six  months  an 
extraordinary  expense  which  he  or  she 
has  not  paid,  for  which  there  has  not 
been  and  will  not  be  reimbursement  (as 
defined  in  §  1650.1),  and  which  cannot 
be  met  by  his  or  her  monthly  cash  flow 
over  a  period  of  six  months. 
Extraordinary  expenses  are  limited  to 
the  following  four  types: 

(i)  Medical  expenses  payable  by  the 
participant  and  related  to  the  treatment 
of  the  participant,  the  participant's 
spouse,  or  the  participant's  dependents. 
Generally,  eligible  expenses  are  those 
that  would  be  eligible  fbr  deduction  for 
Federal  income  tax  purposes,  but 
without  regard  to  the  Internal  Revenue 
Service's  (IRS)  income  limitations  on 
deductions.  However,  the  following  IRS 
allowable  expenses  are  excluded  from 
TSP  unreimbursed  medical  expenses: 
health  insurance  premiums  and 
expenses  associated  with  household 
improvements  required  as  a  result  of  a 
medical  condition,  illness,  or  injury  to 
the  participant,  the  participant's  spouse, 
or  the  participant's  dependents.  These 
items  are  already  taken  into  accoimt 
elsewhere  in  the  financial  hardship 
determination; 

(ii)  The  cost  of  household 
improvements  required  as  a  result  of  a 
medical  condition,  illness  or  injury  to 
the  participant,  the  participant's  spouse, 
or  the  participant's  dependents,  which 
is  eligible  for  deduction  as  a  medical 
expense  for  Federal  income  tax 


purposes,  but  without  regard  to  the  IRS 
income  limitations  on  deductions  or  the 
fair  market  value  of  the  property. 
Household  improvements  are  changes  to 
the  participant's  living  quarters  or  the 
installation  of  special  equipment  that  is 
necessary  to  acconunodate  the 
circumstances  of  the  incapacitated 
person; 

(iii)  The  cost  of  repairs  or  replacement 
resulting  from  casualty  loss  that  would 
be  eligible  for  deduction  fbr  Federal 
income  tax  purposes,  but  without  regard 
to  the  IRS  income  limitations  on 
deductions,  &ir  market  value  of  the 
property,  or  niunber  of  events.  This  is 
sudden  property  loss  resulting  from 
damage  or  destruction  by  fire,  storm,  or 
other  casualty,  or  due  to  theft  of 
property;  and 

(iv)  Legal  costs,  which  are  defined  as 
attorney  fees  and  court  costs,  associated 
with  separation  or  divorce.  Unpaid  legal 
costs  do  not  include  alimony  or  child 
support  payments  or  settiements  a 
participant  must  pay  a  spouse  or  former 
spouse. 

(b)  The  amoimt  of  a  participant's 
financial  hardship  withdrawal  cannot 
exceed  the  smallest  of  the  following: 

(1)  The  amoimt  requested; 

(2)  The  amount  in  the  participant's 
account  that  is  equal  to  his  or  her  own 
contributions  and  attributable  earnings; 
or 

(3)  The  gross  amoimt  which  would, 
subject  to  a  request  made  under 

§  1650.42(b),  result  in  a  net 
disbursement  to  the  participimt  (after 
the  mandatory  Federal  income  tax  with 
holding)  of  enough  funds  to  both: 

(i)  Make  up  the  participant's  negative 
cash  flow  for  a  period  of  six  months  in 
the  case  of  a  financial  hardship 
withdrawal  based  on  ordinary  monthly 
household  expenses;  and 

(ii)  Pay  the  extraordinary  expense 
upon  which  the  participant's  financial 
hardship  withdrawal  is  based.  If  the 
participant  has  a  negative  cash  Qow,  the 
amount  of  the  net  disbursement  based 
on  extraordinary  expense  is  equal  to  the 
amount  of  the  extraordinary  expense.  If 
there  is  a  positive  cash  flow,  the  amount 
is  equal  to  the  amount  of  the  expense 
minus  six  times  the  amount  of  the 
calculated  monthly  positive  cash  flow. 

§1650.32    Contributing  to  the  TSP  after  an 
in-service  withdrawal. 

(a)  A  participant's  TSP  contribution 
election  will  not  be  affected  by  an  age- 
based  in-service  withdrawal;  there  fore, 
his  or  her  TSP  contributions  will 
continue  without  interruption. 

(b)  A  participant  who  obtains  a 
financisQ  hardship  in-service 
withdrawal  may  not  contribute  to  the 
TSP  for  any  pay  date  falling  within  a 
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period  of  six  months,  beginning  on  the 
46th  day  after  the  date  of  the 
withdrawal  and  ending  180  days  after 
this  beginning  date;  therefore,  his  or  her 
TSP  contributions  (and  any  applicable 
matching  contributions]  will  be 
discontinued  by  his  or  her  agency  upon 
notification  by  the  TSP.  A  participant 
whose  TSP  contributions  were 
discontinued  by  his  or  her  agency 
because  of  a  hardship  withdrawal  can 
resume  contributions  any  time  after 
expiration  of  the  six  month  period  by 
submitting  a  new  TSP  Election  Form 
(TSP-1).  If  a  participant  voluntarily 
terminated  TSP  contributions,  he  or  she 
can  resiune  contributions  at  the 
expiration  of  the  six-month  period,  or  in 
the  next  open  season  during  which  the 
participant  would  be  eligible  to  submit 
a  new  Form  TSP-1 ,  whichever  is  later. 

§1660.33    UniquanMS  of  loans  and 


An  outstanding  TSP  loan  cannot  be 
converted  into  an  in-service  withdrawal, 
and  Wee  versa;  nor  can  an  in-service 
withdrawal  be  returned  or  repaid. 

Subpart  E— Procedures  for  lr>-Service 
WtttKirawals 

f1660.40    How  to  obtain  an  age-baaad  in- 
aefvtea  withdrawal. 

To  request  an  age-based  in-service 
withdrawal,  a  participant  must  submit 
to  the  TSP  Service  Office  a  properly 
completed  withdrawal  election  on  Form 
TSP-75.  Age-Based  hi-Service 
Withdrawal  Request. 

f16Sa41    How  to  obtain  a  financial 
hardship  In-servioe  withdrawal. 

To  request  a  financial  hardship  in- 
service  withdrawal,  a  participant  must 
submit  to  the  TSP  Service  Office  a 
properly  completed  request  for 
withdrawal  on  Form  TSP-76,  Financial 
Hardship  In-Service  Withdrawal 
Request,  a  ciurent  eiimings  and  leave 
statement,  and  supporting 
documentation  for  any  extraordinary 
expenses  listed  on  the  application. 

11660.42    Taxes  related  to  in-servtca 


(a)  An  in-service  withdrawal  is  an 
eligible  rollover  distribution  under  the 
Internal  Revenue  Code  (IRC),  and  the 
ERC  requires  that  the  Board  withhold  at 
least  20  percent  for  Federal  income  tax 
purposes  from  any  portion  of  the 
withdrawal  that  is  not  directly 
transferred  to  an  Individual  Retirement 
Arrangement  (IRA)  or  other  eligible 
retirement  plan.  A  participant  who 
wants  the  TSP  to  transfer  all  or  a  portion 
of  an  in-service  withdrawal  to  an  IRA  or 
other  eligible  retirement  plan  must 
submit  to  the  TSP  Service  Office  a 


properly  completed  Form  TSP-75-T, 
Transfer  of  In-Service  Withdrawal.  If  the 
participant  does  not  make  a  transfer 
election,  the  withdrawal  will  be 
disbursed  in  the  form  of  a  single 
payment  minus  the  mandatory  tax 
withholding.  The  mandatory 
withholding  cannot  be  waived,  although 
a  participant  can  elect  to  have 
additional  taxes  withheld  by  submitting 
Form  W-4P,  Withholding  Certificate  for 
Pension  or  Annuity  Payments,  to  the 
TSP  Service  Office. 

(b)  If  a  participant  applies  for  a 
financial  hardship  in-service 
withdrawal  and  does  not  make  a 
transfer  election,  he  or  she  can  request 
the  TSP  to  remove  additional  amounts 
from  his  or  her  TSP  account  so  that  the 
amount  received  after  the  mandatory  20 
percent  tax  withholding  is  the  amount 
requested  (or  for  which  the  participant 
qualifies,  if  that  amount  is  less  than  the 
amount  requested).  This  option  may  be 
limited  by  the  amount  of  employee 
contributions  and  attributable  earnings 
available  for  withdrawal. 

Subpart  F — [Reserved] 

Subpart  G — Spousal  Rights 

S  1650.60    Spousal  rights  pertaining  to 
post-employment  withdrawals. 

(a)  The  spousal  rights  described  in 
this  section  only  apply  to  post- 
employment  withdrawals  when  the 
participant's  vested  TSP  account 
balance  exceeds  $3,500. 

(b)  The  spouse  of  a  CSRS  participant 
is  entiUed  to  notice  when  the 
participant  applies  for  a  post- 
employment  withdrawal,  unless  the 
participant  was  granted  an  exception 
under  §  1650.63  to  the  spouse 
notification  requirement  within  one 
year  of  the  date  the  withdrawal  form  is 
processed  by  the  TSP.  The  participant 
must  provide  the  TSP  record  keeper 
with  the  spouse's  correct  address.  The 
TSP  record  keeper  will  send  the 
required  notice  by  first  class  mail  to  the 
most  recent  address  provided  by  the 
participtmt.  

(c)  Tne  spouse  of  a  FERS  participant 
has  a  right  to  a  joint  and  survivor 
annuity  with  a  50  percent  survivor 
benefit,  level  payments,  and  no  cash 
refund  when  the  participant  elects  a 
post-employment  withdrawal.  The 
participant  may  make  a  difi^erent 
withdrawal  election  only  if  his  or  her 
spouse  waives  the  right  to  this  annuity. 
To  show  that  the  spouse  has  waived  the 
right  to  this  aimui^,  the  participant 
must  submit  to  the  TSP  record  keeper 
Form  TSP-70,  Withdrawal  Election,  or 
Form  TSP-1 1-C,  Spouse  Information 
and  Waiver,  signed  by  his  or  her  spouse. 


Once  a  form  containing  the  spouse's 
waiver  has  been  submitted  to  the  TSP 
record  keeper,  the  spouse's  waiver  is 
irrevocable  for  purposes  of  that  form. 

%  1 650.61    Spousal  rights  when  a  separated 
participant  changes  post-employment 
withdrawal  election. 

(a)  The  spousal  rights  described  in 
this  section  only  apply  to  post- 
employment  withdraw^^ when  the 
participant's  vested  TSPaccount 
balance  exceeds  $3,500. 

(b)  The  spouse  of  a  CSRS  ptirticipwnt 
is  entitled  to  notice  if  the  participant 
changes  his  or  her  post-employment 
withdrawal  election,  unless  the 
participant  was  granted  an  exception 
under  §  1650.63  to  the  spouse 
notification  requirement  within  one 
year  of  the  date  the  form  requesting  the 
change  is  processed  by  the  "TSP.  The 
participant  must  provide  the  TSP  record 
keeper  with  the  spouse's  current 
address.  The  TSP  record  keeper  will 
send  the  required  notice  by  first  class 
mail  to  the  most  recent  address 
provided  by  the  participant. 

(c)(1)  A  married  FERS  participant 
who  has  made  a  post-employment 
withdrawal  election  and  who  wants  to 
elect  another  withdrawal  method  (other 
than  the  annuity  required  in 
§  1650.60(c))  must  obtain  a  waiver  from 
the  spouse  to  whom  he  or  she  is  married 
on  the  date  the  new  withdrawal  form  is 
signed,  unless: 

(i)  That  spouse  previously  signed  a 
waiver  of  the  required  annuity  in 
connection  with  an  earlier  post- 
employment  withdrawal  election  made 
by  the  participant;  or 

(ii)  The  participant  was  granted 
within  one  year  of  the  date  on  which  the 
new  withdrawal  form  is  received  by  the 
TSP  an  exception  under  §  1650.64  to  the 
requirement  to  obtain  that  spouse's 
signature  for  an  in-service  or  post- 
employment  withdrawal  election. 

(2)  Once  a  form  containing  the 
spouse's  waiver  has  been  submitted  to 
the  TSP  record  keeper,  the  spouse's 
consent  is  irrevocable  for  purposes  of 
that  form. 

§1650.62    Spousal  rights  pertaining  to  in- 
service  wHtidrawals. 

(a)  The  spousal  rights  described  in 
this  section  apply  to  all  in-service 
withdrawals  and  do  not  depend  on  the 
amount  of  the  participant's  vested 
account  balance  or  the  amoiuit 
requested  to  be  withdrawn. 

(b)  The  spouse  of  a  CSRS  participant 
is  entitied  to  notice  when  the 
participant  applies  for  an  in-service 
withdrawal,  unless  the  participant  was 
granted  within  one  year  of  the  date  on 
which  the  withdrawal  form  is  received 
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by  the  TSP  an  exception  to  the  notice 
requirement  under  §  1650.63.  The 
participant  must  provide  the  TSP  record 
keeper  with  the  spouse's  correct 
address.  The  TSP  record  keeper  will 
send  the  required  notice  by  first  class 
mail  to  the  most  recent  address 
provided  by  the  participant. 

(c)  A  participant  covered  by  FERS 
must  obtain  the  consent  of  his  or  her 
spouse  before  obtaining  an  in-service 
withdrawal  unless  the  participant  was 
granted,  within  one  year  of  the  date  on 
which  the  new  withdrawal  form  is 
received  by  the  TSP,  an  exception  to  a 
signature  requirement  under  §  1650.64. 
To  show  spousal  consent,  a  participant 
must  submit  to  the  TSP  record  keeper 
Form  TSP-75,  Age-Based  In-Service 
Withdrawal  Request,  or  Form  TSP-76, 
Financial  Hardship  In-Service 
Withdrawal  Request,  signed  by  his  or 
her  spouse.  Once  a  form  containing  the 
spouse's  consent  has  been  submitted  to 
the  TSP  record  keeper,  the  spouse's 
consent  is  irrevocable  for  purposes  of 
that  form. 

§  1650.63    Executive  Director's  exception 
to  the  spousal  notification  requirement 

(a)  Whenever  this  subpart  requires  the 
Executive  Director  to  give  notice  of  tm 
action  to  the  spouse  of  a  participant,  an 
exception  to  this  requirement  may  be 
granted  if  the  participant  establishes  to 
the  satisfaction  of  the  Executive  Director 
that  the  spouse's  whereabouts  cannot  be 
determined.  A  request  for  an  exception 
to  a  notification  requirement  based  on 
unknown  whereabouts  must  be 
submitted  to  the  Executive  Director  on 
Form  TSP-1 6,  Exception  to  Spousal 
Requirements,  accompanied  by  one  of 
the  following: 

(1)  A  judicial  determination  (court 
order)  stating  that  the  spouse's 
whereabouts  cannot  be  determined; 

(2)  A  police  or  governmental  agency 
determination  signed  by  the  appropriate 
department  or  division  head  which 
states  that  the  spouse's  whereabouts 
cannot  be  determined;  or 


(3)  Statements  by  the  participant  and 
two  other  persons  that  meet  the 
following  requirements: 

(i)  The  participant's  statement  must 
give  the  full  name  of  the  spouse,  declare 
the  participant's  inability  to  locate  the 
spouse,  and  state  the  efforts  the 
participant  has  made  to  locate  the 
spouse.  Examples  of  attempting  to 
locate  the  spouse  include,  but  are  not 
limited  to.  checking  with  relatives  and 
mutual  Mends  or  using  telephone 
directories  or  directory  assistance  for 
the  city  of  the  spouse's  last  known 
address.  Negative  statements  such  as  "I 
have  not  seen  nor  heard  from  him"  or 
"I  have  not  had  contact  with  her"  are 
not  sufficient. 

(ii)  The  statements  from  two  other 
persons  must  support  the  participant's 
statement  that  the  participant  does  not 
know  the  whereabouts  of  his  or  her 
spouse. 

(iii)  Each  statement  must  be  signed 
and  dated  and  must  state  the  following: 

I  understand  that  a  false  statement  or 
Mnllful  misrepresentation  is  punishable 
under  Federal  law  (18  U.S.C.  1001)  by  a  fine 
or  imprisonment  or  both. 

(b)  A  withdrawal  election  received 
within  one  year  of  an  approved 
exception  may  be  processed  so  long  as 
the  spouse  named  on  the  form  is  the 
spouse  for  whom  the  exception  has  been 
approved. 

§1650.64    Executive  Director's  exception 
to  requirement  to  obtain  the  spouse's 
signature. 

(a)  Wherever  this  subpart  requires  a 
spouse's  consent  to  a  loan  or 
withdrawal  or  a  waiver  of  the  right  to 
a  survivor  aimuity,  an  exception  to  this 
requirement  may  be  granted  if  the 
participant  establishes  to  the 
satisfaction  of  the  Executive  Director 
that: 

(1)  The  spouse's  whereabouts  cannot 
be  determined  in  accordance  with  the 
provisions  of  §  1650.63;  or 

(2)  Due  to  exceptional  circumstances, 
requiring  the  spouse's  signature  would 
be  otherwise  inappropriate. 


(i)  An  exception  to  the  spousal 
signature  requirement  may  be  granted 
based  on  exceptional  circumstances 
only  when  the  participant  presents  a 
judicial  determination  (court  order)  or  a 
governmental  agency  determination 
signed  by  the  appropriate  department  or 
division  head.  A  coiut  order  or  a 
governmental  agency  determination 
must  contain  a  finding  or  a  recitation  of 
such  exceptional  circumstances 
regarding  the  spouse  as  would  warrant 
an  exception  to  the  signature 
requirement. 

(ii)  Exceptional  circumstances  are 
narrowly  construed  and  include 
circumstances  such  as  when  a  court      ' 
order 

(A)  Indicates  that  the  spouse  and  the 
participant  have  been  maintaining 
separate  residences  with  no  finanrjal 
relationship  for  three  or  more  years; 

(B)  Indicates  that  the  spouse 
abandoned  the  participant,  but  for 
religious  or  similarly  compelling 
reasons,  the  parties  chose  not  to  divorce; 
or 

(C)  Expressly  states  that  the 
participant  may  obtain  a  loan  from  his 
or  her  Thrift  Savings  Plan  account  or 
withdraw  his  or  her  Thrift  Savings  Plan 
account  balance  notwithstanding  the 
absence  of  the  spouse's  signature. 

(b)  A  withdrawal  election  by  a 
separated  participant  or  an  in-service 
withdrawal  request  by  a-participant  in 
the  Federal  service  received  within  one 
year  of  an  approved  exception  will  be 
processed  so  long  as  the  spouse  nemied 
on  the  form  is  the  spouse  for  whom  the 
exception  has  been  approved. 

(c)  The  requirements  for  establishing 
an  exception  for  a  withdrawal  by  a 
separated  participant  or  an  in-service 
withdrawsil  by  a  participant  in  the 
Federal  service  and  the  one-year  period 
of  validity  of  an  approved  exception 
also  apply  to  exceptions  for  loans  under 
5  CFR  1655.18. 

[PR  Doc.  97-24740  Filed  9-17-97;  8:45  am) 
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REMINDERS 

The  items  In  this  list  were 
editonally  comp«led  as  an  aid 
to  FedeiBl  Register  users. 
Inclusion  Of  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  18, 
1997 

AGRICULTURE 
DEPARTMENT 
Agrteuitural  Martoting 
Sarvic* 

Peanuts,  domesticatty 
produced;  poWished  9-17-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Ptant  Haaltii 
Inapactkwi  Servtca 

Pouttry  improvement: 
National  Pouttry 
Improvement  Plan  and 
auxiliary  provisions — 
Plan  particippnts  arxj 
participating  flocks;  new 
program  classifications 
and  new  or  modified 
sampling  arxl  testing 
procedures; 

establishment;  published 
8-19-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntoapharic  Administration 
Fishery  conservation  and 
management: 
Northeast  United  States 
fisheries— 

Norttieast  multispecies; 
published  9-19-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Oregon;  correction; 
published  9-18-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  put>lished  8-4-97 
Supertund  program: 
h4ational  oil  arxJ  hazardous 
substances  contingency 
plan — 

hiatior^  priorities  list 
update;  published  9-18- 
97 
National  priorities  list 
update;  put>lished  9-18- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 


Pioneer's  preference 
program;  femiination; 
published  9-18-97 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
WittKJrawing  funds;  mettwxls; 
published  9-18-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Cydosporine;  put)lished  9- 
18-97 
Sponsor  name  and  address 
ctianges — 

K.C.  Pharmacal,  Inc.; 
published  9-18-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education: 
Adult  education  program; 
published  8-19-97 

LABOR  DEPARTMEffT 
Faderal  Contract  Compllanca 
Programs  Offlca 

Government  contractors, 
affirmative  action 
requimients;  EC  11246 
implementation;  published  8- 
19-97 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practices  and  procedures: 
Board's  adjudicatory 
proceedings;  Federal 
emp)loye€  witness 
participation;  official  time 
requirements;  put>lished  9- 
18-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
RAPCO,  Inc.;  published  8- 
21-97 

Class  0  airspace;  put)lished  8- 
19-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Afpiculturai  Martieting 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  9-24-97;  published 
8-25-97 
Kiwitrult  grown  in — 
California;  comments  due  l>y 
9-25-97;  published  8-26- 
97 


Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida;  comments 
due  by  9-22-97;  published 
9-12-97 

Pears  (Bartlett)  grown  in 
Oregon  et  ai.;  comments 
due  by  9-24-97;  put>lished 
8-25-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Irtsurance 
Corporation 

Crop  insurarx:e  regulations: 
Storwfruit;  comments  due  by 

9-22-97;  published  7-22- 

97 

COMMERCE  DEPARTMENT 

National  Oceenic  and 
Atmoaptteric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Sattlefish;  comments  due 
by  9-22-97;  published 
9-5-97 

DEFENSE  DEPARTMENT 

Civilian  health  arxJ  medicai 
program  of  uniformed 
services  (CMAMPUS): 
Active  duty  dependents 

dental  plan;  exter^sion  to 

overseas  areas; 

comments  due  by  9-23- 

97;  published  7-25-97 

Vietnam,  Democratic  ^Republic 
(North  Vietnam); 
compensation  of  former 
irKarcerated  operatives; 
comments  due  by  9-23-97; 
published  7-25-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Synthetic  VWorganic 
chemical  manufacturing 
industry  and  other 
processes  sut^ject  to 
equipKTient  leaks 
negotiated  regulation 
Correctkjn;  comments  due 
by  9-22-97;  published 
8-22-97 

Synthetic  V2Vorganic 
chemical  manufacturing 
industry;  chemical 
productk)n  processes  list; 
additions  and  deletions; 
comments  due  by  9-22- 
97;  published  8-22-97 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
National  k>w  emission 
vehicle  program;  voluntary 
standards;  State 
commitments;  comments 
due  by  9-22-97;  put)lished 
8-22-97 


Air  pollutkxi;  standards  of 
pedormance  for  new 
stationary  sources: 
Municipal  waste 
combustors — 
Starxiards  arxJ  emission 
guklelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emisskxi 
guklelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emission 
guidelines;  comments 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emissk>n 
guklelines;  comments 
due  by  9-24-97; 
putjlished  8-25-97 
Air  quality  implementdtkm 
plans: 

PreparatkKi.  adoptkxi,  and 
sut>mittal — 
Volatile  organk: 
compounds  definitkm; 
methyl  acetate 
exduswn;  comments 
due  by  9-24-97; 
published  8-25-97 
Air  quality  implementatkMi 
plans;  approval  and 
promulgatk>n;  various 
States: 

Caiitomia;  comments  due  by 
9-24-97;  published  8-25- 
97 
Ohio;  comments  due  by  9- 
24-97;  published  8-25-97 
Pennsylvania;  comments 
due  by  9-22-97;  published 
8-21-97 
Air  quality  implementatkm 
plans;  VAVapproval  arxl 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Indiana;  comments  due  by 
9-25-97;  published  8-26- 
97 
Clean  Water  Act: 
Pharmaceutical 
manufacturing — 
Effluent  limltatkxis 
guklelines,  pretreatment 
standards,  and  new 
source  performance 
starxjards;  comments 
due  by  9-22-97; 
published  8-8-97 
Sdkl  waste: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technologies 
performance  starxiards; 
comments  due  by  9-24- 
97;  published  9-9-97 
Supertund  program: 
Itotkinal  oil  and  hazardous 
substances  contingerxry 
plan — 
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National  priorities  list 
update;  comments  due 
by  9-22-97;  published 
8-22-97 
Water  pollutnn  control: 
Water  quality  standards- 
California;  priority  toxk: 
pollutants;  numeric 
criteria;  comments  due 
by  9-26-97;  published 
8-5-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  servk»s: 
Access  charges — 
Sut>scrit>er  line  charges, 
etc.;  price  cap  rules; 
primary  lines  definitk)n; 
comnr)ents  due  by  9-25- 
97;  published  9-12-97 
Communk:ations  equipment 
Radio  frequency  devk:es — 
Unlk^ensed  servk»s 
operation,  spectrum 
etk)uette;  use  of  59-64 
GHz  t>arxj;  comments 
due  by  9-26-97; 
published  8-27-97 
Radk)  broadcasting: 
Pole  attachments;  comments 
due  by  9-26-97;  published 
6-18-97 
Radk)  stations;  table  of 
assignments: 

Missouri;  comments  due  t)y 
9-22-97;  published  8-6-97 
Wisconsin;  comments  due 
by  9-22-97;  published  8-6- 
97 
Televiskxi  broadcasting: 
Cat>le  televiskxi  systems — 
Telecommunk»tk)ns 
servk:es  inskJe  wiring; 
cable  home  wiring 
dispositk>n;  comntents 
due  by  9-25-97; 
published  9-3-97 
Televiskxi  siatkxis;  table  of 
assignments: 

California;  comments  due  by 
9-22-97;  published  8-6-97 
FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Informatkxi  Act; 
implementation 
Federal  Open  Mari(et 
Committee;  informatkxi 
availat>ility;  comments  due 
by  9-25-97;  published  8- 
26-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Children  and  Families 

Administration 

Child  care  and  development 
fund;  comments  due  by  9- 
22-97;  published  7-23-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  for  human  consumptkxi: 


Food  lat>eling — 
Dietary  sugar  akx>hol8 
and  dent3l  caries; 
health  claims; 
comments  due  by  9-22- 
97;  published  7-9-97 
Medk»l  devk»s: 
Premarket  approval 
applcatk}ns.  approval  arxf 
denial;  procedures 
reviskin;  comments  due 
by  9-25-97;  published  6- 
27-97 

INTERIOR  DEPARTMENT 
Fiah  and  Wildlite  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Stone  Mountain  fairy 
shrimp;  comments  due 
by  9-22-97;  published 
7-22-97 
Hawaiian  ferns  (four 
species):  comments  due 
by  9-22-97;  published  7- 
22-97 
Illinois  cave  amphipod; 
comments  due  t>y  9-26- 
97;  published  7-28-97 
Keek's  checker  malkiw; 
comments  due  by  9-26- 
97;  published  7-28-97 
Natkxial  wildlife  refuge 
system: 

Mklway  Islands  and  Midway 
Atoll  Natk)nal  WiUlife 
Refuge;  administratk>n; 
comments  due  by  9-26- 
97;  published  8-27-97 
INTERIOR  DEPARTMENT 
Minerals  Martagement 
Service 

Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amendments:  withdrawn; 
supplemental  informatkxi 
comment  request; 
comments  due  by  9-22- 
97;  published  7-18-97 
INTERIOR  DEPARTMENT 
National  Park  Service 
National  Park  System: 
Safety  belts;  required  use 
by  all  motor  vehk:le 
occupants;  comments  due 
by  9-26-97;  published  7- 
28-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  larxJ 
reclamation  plan 
submissk>ns: 
Virginia;  comments  due  by 

9-24-97;  published  8-25- 

97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigratkxi: 


Permanent  reskJence  status 
eligibility  restrictions; 
temporary  removal; 
comments  due  by  9-22- 
97;  published  7-23-97 
JUSTICE  DEPARTMENT 
Freedom  of  Information  Act 

arxJ  Privacy' Act; 

implementatk>n;  comments 

due  by  9-25-97;  published 

8-26-97 

LABOR  DEPARTMENT 

Privacy  Act;  implementatkxi; 
comments  due  by  9-23-97; 
published  7-28-97 
LABOR  DEPARTMEffT 
Worlwrs'  Compensation 
Programs  Office 
Federal  Empk>yee$ 
Compensatkxi  Act: 
RIe  material  claims;  use 
and  disclosure;  comments 
due  by  9-23-97;  published 
7-28-97 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Commercial  mail  receiving 
agency;  delivery  of  mail; 
procedure  clarification; 
comments  due  by  9-26- 
97;  published  8-27-97 
International  Mail  Manual: 
Gtobal  package  link  (GPL) 
servk:e — 

Mexkx}  and  Singapore; 
comments  due  by  9-25- 
97;  published  8-26-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Offshore  supply  vessels; 
comments  due  by  9-23-97; 
published  7-25-97 
Regattas  and  marine  parades: 
Miller  Lite  Offshore 
Challenge  Boat  Race  at 
Islamorada,  FL;  comments 
due  by  9-25-97;  published 
8-26-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Avco  Lycoming  et  al.; 
comments  due  by  9-26- 
97;  piA>lished  7-28-97 

Ayres  Corp.;  comments  due 
by  9-26-97;  published  7- 
10-97 

British  Aerospace; 
comments  due  l)y  9-26- 
97;  published  7-28-97 

Cessna  Aircraft  Co.; 
comments  due  by  9-26- 
97;  published  7-23-97 

Fokker;  comments  due  by 
9-22-97;  published  8-11- 
97 

Israel  Aircraft  Industries; 
comments  due  by  9-22- 
97;  published  8-11-97 


McDonnell  Douglas; 
comments  due  by  9-22- 
97;  published  8-11-97 

New  Piper  Aircraft,  Inc.; 
comments  due  by  9-22- 
97;  published  7-24-97 

Rayttieon;  comments  due  by 
9-23-97;  published  7-30- 
97 

Class  B  airspace;  comments 
due  by  9-22-97;  published 
8-22-97 

Class  E  airspace;  comments 
due  by  9-22-97;  published 
8-22-97 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Akx)hol;  vitk:ultural  area 
designatkxis: 

Yortcvjile  Highlands, 
Mendocino  County,  CA; 
comments  due  by  9-23- 
97;  published  7-25-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Fkluciary  powers  of  Federal 
savings  associatkxis; 
revisk)n;  and  Community 
Reinvestment  Act 
regulatkxis;  exempt  savings 
associations;  comments  due 
by  9-22-97;  published  7-23- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medk»l  benefits: 

Non-VA  physkaan  servk»s; 
outpatient  or  inpatient 
care  provided  at  norvVA 
facilities;  payment; 
comments  due  by  9-22- 
97;  published  7-22-97 
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waters  of  New  York-New  Jersey  Harbor.  49226- 
49227 

Executive  Office  of  the  President 

See  Presidential  Docimients 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  49227-49228 
Federal  Aviation  Administration 

RtJLES 

Airworthiness  directives: 
Pratt  &  Whitiiey,  49133-49140 


Sikorsky,  49132-49133 
Standard  instrument  approach  procedures,  49140-49144 
PROPOSED  RULES 

Aircraft  products  and  parts;  certification  procedures: 

Dragonfly  model  333  helicopter;  primary  category  aircraft 
airworthiness  standards;  comment  request,  49175- 
49177 
Airworthiness  directives: 

CFM  International.  49177-49180 
Class  D  and  E  airspace,  49180-49181 
Qass  E  airspace,  49182-49183 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  49288 

RTCA.  Inc..  49288-49289 
Passenger  facility  charges;  applications,  etc.: 

Dallas-Ft  Worth  International  Airport.  TX.  49289 

Phoenix  Sky  Harbor  International  Airport.  AZ.  49289- 
49290 

Tucson  International  Airport.  AZ.  49290-49291 

Fsdarai  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Tennessee,  49171 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Colorado,  49189 
Idaho,  49189-49190 
Indiana.  49190 
NOTICES 

Radio  services,  special: 
Specialized  mobile  radio  services — 

800MHz  licenses;  auction  notice  and  filing 

requirements,  49228-49241 
800  MHz  licenses  auction;  reserve  prices  or  minimun 
opening  bids  establishment;  comment  request, 
49241 
Reporting  and  recordkeeping  requirements,  49241-49242 

Fadaral  Dspoait  Insutranca  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  49242-49243 

Fadaral  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
American  Electric  Power  Service  Corp.  et  al.,  49214- 

49216 
Golden  Spread  Electric  Cooperative.  Inc..  et  al..  49216- 
49218 
Electric  utilities  (Federal  Power  Act): 
Open  access  same- time  information  system  and  standards 
of  conduct — 
OASIS  standards  and  protocols  document  filing,  etc., 
49218 
Applications,  hearings,  determinations,  etc.: 
Carnegie  Interstate  Pipeline  Co.,  49212 
Central  Hudson  Gas  &  Electric  Corp.,  49212 
CNG  Transmission  Corp.  et  al.,  49212-49213 
Garden  Banks  Gas  Pipeline,  LLC,  49213 
Northern  Natural  Gas  Co.,  49213 
Samedan  Oil  Corp  et  al..  49213-49214     ^ 
Shell  Gas  Pipeline  Co.,  49214 
Tuscarora  Gas  Transmission  Co.,  49214 
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Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent 
Cape  Girardeau  County.  MO.  49291 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
International  Globtrade.  Inc..  et  al.,  49243 

Federal  Railroad  Administration    . 

NOTICES 

Exemption  petitions,  etc.: 

The  Bay  Line  Railroad,  L.L.C  et  al.,  49291-49292 
Traffic  control  systems;  discontinuance  and  removal: 

Union  Pacific  Railroad  Co..  49292 

Federal  Raoarva  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers.  49243 

Fish  and  WIMIIfa  Sorvica 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Plant  and  animal  taxa.  49398-49411 
Candidate  taxa  reclassification,  49191-49193 

Food  and  Drug  Admbiistration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  49244- 
49246 
Food  Code;  1997  revision,  49246-49247 
Reports  and  guidance  dociiments;  availability,  etc.: 
New  510(K)  paradigm-alternate  approaches  to 

demonstrating  substantial  equivalence  in  premari»t 
notifications,  49247-49248 

Health  and  Human  Services  Department 
See  Children  and  Families  Admhiistration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  UrtMn  Davalopment  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  49249-49250 

Immigration  and  Naturalization  Servica 

RULES 

Naturalization: 
American  institutions  of  research  recognized  for 

presoving  residence  for  naturalization  purposee^ 

Missouri  Botanical  Garden,  49131-49132 

Interior  Department 

See  Fish  and  WUdlife  Service 

See  Land  Management  Buraeu 

See  Reclamation  Bureau 

See  Surface  Mining  RecIamatiGn  and  Enforc«nent  Office 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Guidance  regarding  claims  for  income  tn'convention 
benefits 
Hearing  cancellation.  49183 


NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  49296-19302 
Meetings: 

Actuarial  Examinations  Advisory  Committee,  49303 

International  Trade  Administration 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Porcelain-on-steel  cookware  &om^- 
Mexico.  49205-49206 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Crawfish  tail  meat  from^ — 
China.  49255-49256 

Justice  Department 

See  Immigration  and  Naturalization  Sovice 

See  Parole  Commission 

Labor  Department 

See  Emplojonent  Standards  Administration 

See  Labor  Statistics  Bureeu 

See  Mine  Safety  and  Health  Administration 

Labor  Statistics  Bursau 

NOTICES 
Meetings: 
Business  Research  Advisoiy  Council.  49257-40258 

Land  Managemem  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  49251 
Environmental  statemoits;  notice  of  intmit: 

Arkansas;  statewide  planning  analysis.  49251 
Meetings: 

National  Historic  Oregon  Trail  Interpretive  Center 
Advisory  Board,  49251-49252 
Organization,  functions,  and  authority  delegations: 

Carson  Qty  District  Office;  address  and  relocation 
change.  49252 
Public  land  orders: 

California,  49252 

Wyoming,  49252-49253 
Realty  actions;  sales,  leases,  etc: 

California,  49253 
Survey  plat  filings: 

Idaho,  49253-49254 

Montana,  49254 
Withdrawal  and  reservation  of  lands: 

Oregon.  49254-49255 

Mine  Safety  and  Health  Adnrintetratlon 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4925^-49259 

National  Aaronautica  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Dow-United  Technologies  Ctnnposite  Products.  Inc., 
49259 
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Natkmai  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  49259-49260 

National  Foundation  on  tlw  Arts  and  the  Humanities 

NOTICES 

Meetings:  '     «.»..    '      ' 

Humanities  Panel,  49260 

National  Highway  Traffic  Safely  Administration 

PnOPOSEO  RULES 
Motor  vehicle  safety  standards: 
Carbon  monoxide  detection;  rulemaking  petition  denied, 
49190-49191 

National  Institutes  of  Heatth . 

NOTICES 
Meetings: 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  49248 
Research  Grants  Division  special  emphasis  panels, 
49248-49249 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Oncotech,  Inc.,  49249 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  multispecies;  correction,  49144—49149 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groimdfish,  49198- 
49201 
Northeastern  United  States  fisheries — 
Northeast  multispecies,  49193-49195 
Summer  flounder,  scup,  and  Black  Sea  bass,  49195- 
49198 

Natural  Resources  Conservation  Service 

RULES 

Wildlife  habitat  incentives  program,  49358-49368 

Nuclear  Regulatory  Commission 

PnOPOSEO  RULES 

Byproduct  material;  domestic  licensing: 

Timepieces  containing  gaseous  tritium  light  sources; 
distribution,  49173-49175 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Atomic  Safety  and  Licensing  Board,  49263-49264 
Meetings: 

License  termination  radiological  criteria;  public 
workshop,  49264 
World  Wide  Web  site;  agency  information,  49264-49265 
Applications,  bearings,  determinations,  etc.: 

Ben-Haim,  Aharon,  Ph.  D.,  49260-49261 

Maine  Yankee  Atomic  Power  Co.,  49261 

Northern  States  Power  Co.,  49261 

Wolf  Creek  Nuclear  Operating  Corp.,  49261-49263 

Office  of  United  States  Trade  Repreeentative 

See  Trade  Representative,  Office  of  United  States 

Parole  Commission 

NOPCES 

Meetings;  Simshine  Act,  49256 


Personnel  Marumement  Office 


Pay  administration: 
Panama  Canal  Commission  employees;  severance  pay. 
49125-49128 

Presidential  Documents 

PROCLAMATIONS 

Special  observances:       ' 
Qtizenship  Day  and  Constitution  Week  (Proc.  7022). 

49121-49122 
Pow/MIA  Recognition  Day,  National  (Proc.  7023).  49123- 

49124 

Public  Heatth  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 
Meetings: 
Colorado  River  Basin  Salinity  Control  Advisory  Council. 
49255 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  liquid  transportation — 
Liquefied  compressed  gasses  in  cargo  tank  motor 
vehicles;  advisory  guidance  for  leak  testing 
discharge  systems.  49171-49172 
NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc..  49292-49293 
Exemptions  applications  delayed;  list,  49293-49294 
Meetings: 
International  standards  on  transport  of  dangerous  goods, 
49294 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  49266-49267 
Chicago  Stock  Exchange.  Inc.,  49269-49277 
Depository  Trust  Co..  49277-49280 
Govenament  Securities  Clearing  Corp.,  49280-49284 
National  Association  of  Securities  EJealers,  Inc.,  49284- 

49285 
Philadelphia  Stock  Exchange,  Inc..  49288-49287 

Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings.  49265-49266 
Reserve  Private  Equity  Series  et  al.,  49267-49269 

Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 
Florida,  49287 
Maine,  49287 

Surface  IMInlng  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamatioif 
plan  submissions: 
Maryland.  49183-49184 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
A&R  Line,  Inc.  &  J.K.  Line  Inc.,  49294-49295 
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Textile  Agreements  implementation  Commtttaa* 
See  Conmiittee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  Stales 

NOTICES 
Meetings: 
Industry  Sector  Advisory  Committees — 
Electronics  and  Instrumentation,  49287-49288 

Tranaportatton  Depwtment 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Boiard 

Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  49295- 
49296 

Wealem  Area  Pomt  Administration 

NOTICES 

Power  rate  adjustments: 
Loveland  Area  Projects,  49218-49221 
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Presidential  Documents 


Proclamation  7022  of  September  16,  1997 
atizenship  Day  and  Constitution  Week,  1997' 

By  the  Presidant  of  the  United  States  of  America 

A  Proclamation 

Of  all  the  dates  in  American  history,  one  of  the  most  important  is  perhaps 
the  least  well-known— Septembw  17, 1787.  On  that  day,  our  Nation's  Found- 
ers signed  the  Constitution  of  the  United  States,  a  document  that  has  steadily 
grown  in  stature  throughout  the  world  as  a  model  br  democratic  government 
imder  the  rule  of  law. 

As  with  most  human  enterprises,  the  Constitution  was  the  product  of  com- 
promise. The  delegates  to  die  Constitutional  Convention  brought  with  them 
to  Philadelphia  conflicting  local  and  r^onal  concerns,  differing  viewpoints, 
fears  of  creating  a  government  that  was  either  too  powerful  or  too  week. 
When  the  convention  seemed  close  to  dissolving  with  nothing  accomplished, 
Benjamin  Franklin  reminded  his  fellow  delegates  that  history  would  judge 
them  harshly  if  they  failed  in  this  great  experiment  of  self-government: 
".  .  .  [M]ankind  may  hereafter,  firom  this  unmrtunate  instance,  despair  of 
establishing  governments  by  human  wisdom,  and  leave  it  to  chance,  war 
and  conquest." 

But  human  wisdom  did  prevail.  The  delegates  devised  a  framework  for 
democracy  with  an  ingenious  design  of  checks  and  balances,  broad  protection 
of  individual  rights,  and  a  mechanism  for  amendment  to  ensure  that  it 
would  be  able  to  respond  to  the  ever-changing  needs  of  our  people.  This 
remarkable  document  has  rightly  earned  the  world's  admiration  for  its  success 
in  combining  structural  solidity  with  practical  adaptability — a  combination 
that  has  served  our  Nation  through  times  of  rapid  change  as  well  as  times 
of  stability. 

We  can  measure  that  success  by  the  thousands  of  men,  women,  and  children 
who  travel  to  our  shores  each  year,  seeking  a  chamce  to  live  out  their 
dreams.  Nffany  of  them  know  what  life  canbe  like  without  the  blessings 
of  our  Constitution,  and  their  experience  is  a  powerful  reminder  to  us 
of  the  importance  of  protecting  the  Constitution  if  we  are  to  pres«ve  freedom 
for  ourselves  and  for  the  generations  of  Americans  to  follow.  We  can  also 
learn  much  from  their  deep  desire  for  American  citizenship  and  their  enthu- 
siasm to  embrace  not  only  its  privileges,  but  also  its  responsibilities — ^knowl- 
edge of  and  respect  for  our  laws,  a  willingness  to  exercise  their  vote,  and 
reverence  for  the  fundamental  American  values  of  freedom,  tolerance,  and 
equality. 

But  today  American  citizenship  requires  more.  At  the  Presidents'  Summit 
for  America's  Future  in  Philadelphia  this  past  April,  I  joined  with  Vice 
President  Gore;  former  Presidents  Ford.  Cuter,  and  Bush;  General  Colin 
Powell;  and  other  national  and  community  leaders  in  calling  for  a  redefinition 
of  American  citizenship— a  definition  that  includes  a  profoimd  commitment 
to  commimity  service.  Each  of  us  must  look  into  our  own  neighborhoods 
and  communities  and  reach  out  to  help  our  fellow  Americans  succeed. 
We  can  only  fulfill  America's  bright  promise  of  freedom  and  opportunity 
by  ensuring  that  every  citizen  shares  in  that  promise. 

In  commemorating  the  signing  of  the  Constitution  and  in  recognition  of 
the  importance  of  active,  responsible  citizenship  to  preserve  its  blessings 
for  our  Nation,  the  Congress,  by  joint  resolution  of  February  29,  1952  (36 
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U.S.C.  153),  designated  September  17  as  "Citizenship  Day,"  and  by  joint 
resolution  of  Augxist  2,  1956  (36  U.S.C.  159),  requested  the  President  to 
proclaim  the  week  beginning  September  17  and  ending  September  23  of 
each  year  as  "Constitution  Week." 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17,  1997,  as  Citizenship  Day 
and  September  17  through  September  23,  1997,  as  Constitution  Week.  I 
call  upon  Federal,  State,  and  local  officials,  as  well  as  leaders  of  civic, 
educational,  and  religious  organizations,  to  conduct  meaningful  ceremonies 
and  programs  in  our  schoob.  churches,  and  other  community  centers  to 
foster  a  greater  understanding  and  appreciation  of  the  Constitution  and 
the  rights  and  duties  of  citizenship. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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Proclamation  7023  of  Septsmber  16,  1997 
National  POW/MIA  Recognition  Day,  1997 

By  the  Prandent  of  the  United  States  of  America 
A  Prodamatioii 

Throughout  our  Nation's  history,  the  men  and  women  of  America's  Anned 
Forces  have  preserved  our  freedom,  protected  our  security,  and  upheld 
our  democratic  values.  From  the  battles  of  the  American  Revolution  through 
the  crucible  of  two  world  wars  to  the  challenging  peacekeeping  and  humani- 
tarian missions  of  today's  post-Cold  War  era,  our  men  and  women  in  uniform 
have  stood  proudly  in  defense  of  the  United  States  and  in  the  cause  of 
liberty.  In  the  two  centuries  since  our  Nation's  birth,  more  than  a  million 
have  paid  the  price  of  that  liberty  with  their  lives. 

Joining  the  ranks  of  these  heroes  are  the  thousands  who  have  been  held 
as  prisoners  of  war  or  whose  &te  has  never  been  resolved.  Many  have 
been  lost  in  the  chaos  of  batUe,  the  grief  of  their  loss  made  more  acute 
for  their  families  and  their  fellow  Americans  because  of  the  inability  to 
detennine  whether  they  perished  or  survived.  Captive  Americans,  cruelly 
stripped  of  their  freedom,  treated  with  contempt  and  brutality,  at  used 
as  pawns  by  their  captors  in  a  larger  political  struggle,  have  fought  long, 
lonely  battles  against  (kspair,  physical  and  psychological  torture,  and  the 
ultimate  fear  of  being  forgotten. 

Bu^  Americans  will  never  forget  those  who  have  borne  the  indignities  and 
suffnings  of  captivity  in  service  to  our  country,  those  missing  in  action, 
or  those  who  died  as  prisoners  of  war.  far  from  home  and  femily.  On 
National  POW/MIA  Recognition  Day,  we  reafBrm  our  commitment  to  those 
still  missing  and  renew  our  pledge  to  make  every  effort  to  obtain  the  answers 
to  their  fate.  We  can  do  no  less  for  these  American  heroes  and  for  their 
families,  who  have  endured  such  profound  loss  and  whose  suffering  contin- 
ues as  long  as  their  loved  ones'  fate  remains  unknown. 

On  September  19,  1997.  the  flag  of  the  National  League  of  Families  of 
American  Prisoners  of  War  and  Missing  in  Southeast  Asia  will  be  flown 
over  the  White  House,  the  U.S.  Capitol,  the  Departments  of  State,  Defense, 
and  Veterans  Affairs,  the  Selective  Service  System  Headquarters,  the  Vietnam 
Veterans  Manorial,  the  Korean  War  Veterans  Memorial,  and  national  ceme- 
teries across  our  country.  This  black  and  white  banner,  symbolizing  America's 
missing,  is  a  start:  and  powerful  reminder  to  people  around  the  worid 
that  our  Nation  will  keep  faith  with  those  who  have  served  and  sacrificed; 
that  we  will  not  rest  until  we  receive  the  fullest  possible  accounting  of 
every  American  missing  in  service  to  our  coimtry. 

NOW,  THEREFORE.  I,  WDJJAM  J.  CLINTON,  by  virtue  of  the  authority 
vested  in  me  by  the  Constitution  and  laws  of  the  United  States,  do  herelw 
proclaim  September  19,  1997.  as  National  POW/MIA  Recognition  Day.  I 
ask  all  Americans  to  join  me  in  honoring  former  American  prisoners  of 
war  and  those  whose  fate  is  still  undetermined.  I  also  encourage  the  American 
people  to  remember  with  special  sympathy  and  concern  the  courageous 
families  who  maintain  their  steadfast  vi^  and  who  persevere  in  their  search 
for  answers  and  for  the  peace  that  comes  only  with  certainty.  Finally. 
I  call  upon  State  and  local  officials  and  private  organizations  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


()j\AJ^>CiuaA<rt0^iud^ 


(FR  Doc.  97-25117 
nied  9-1S-97;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

5CFRPart560 
RiNasO8-AF80 

Pay  Admlnisftslion  (eMwral); 
Savaranc*  Pay  for  Panama  Canal 
Cofflmlsalon  Employaaa 

AQDICY:  Office  of  Personnel 

Management 

ACTION:  Final  rule. 


f:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  exclude  certain  categories 
of  employees  of  the  Panama  Canal 
Commission  (POC)  from  entitlement  to 
severance  pay.  On  December  31, 1999, 
the  Republic  of  Panama  will  take  over 
operation  of  the  Panama  Canal  under 
the  terms  of  the  Panama  Canal  Treaty  of 
1977.  The  proposed  changes  apply  to 
POC  employees  who  receive  an  ofbr  of 
reasonably  comparable  emplojrment 
with  the  successor  Panamanian  public 
entity  before  separation,  accept  such 
employment  within  30  days  after 
separation,  or  are  hired  by  PCC  90  days 
or  more  aitw  publication  of  these 
regulations. 

EFFECTIVE  DATE:  October  20, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  D. 
Bryce  Baker,  (202)  606-2858,  FAX  (202) 
606-0824,  or  email  to 
payIeaveOopm.gov. 

•WPLEMBirAnY  MFORMATKM:  On  July  7, 
1995,  the  Office  of  Personnel 
Management  published  proposed 
regulations  (60  FR  35342)  barring 
severance  p^  for  certain  PCC 
employees  who  continue  in  their 
positions  when  the  Panama  Canal  is 
transferred  to  Panamanian  control  as  a 
result  of  the  Panama  Canal  Treaty  of 
1977.  The  changes  will  affect  PCC 
employees  who  are  offered  reasonably 
comparable  employment  with  the 
successor  Panamanian  public  entity 


before  separation  from  PCC  employment 
or  who  accept  such  employment  within 
30  days  after  separatioiL  Individuals 
hired  by  the  Panama  Canal  Commission 
on  or  after  the  90th  day  following 
publication  of  these  regulations  will 
also  be  excluded  from  severance  pay 
eligibility. 

Severance  pay  was  intended  as  a 
transition  benefit  for  Federal  employees 
who  lost  their  jobs  involuntarily. 
Severance  pay  was  intended  to  "help 
tide  Feder^  employees  over  difficult 
transition  periods"  and  to  "help 
cushion  the  readjustment"  associated 
with  the  loss  of  employment  (See  H.R. 
Rep.  No.  792,  89th  Cong.,  Ist  Sess.,  at 
11,  30  (1965).) 

The  severance  pay  law  lists  certain 
categories  of  employees  who  are 
excluded  from  coverage  and  provides 
that  additional  cat^ories  of  employees 
may  be  excluded  by  regulation  ^  U.S.C. 
5595(a)(2)).  OPM's  regulations  exclude 
certain  groups  and  individual 
employees  because  of  the  nature  of  their 
appointment,  type  of  work  schedule, 
circumstances  of  separation,  etc.  For 
example,  the  regulations  bar  entitlement 
to  severance  pay  for  any  employee  *^io 
declines  a  "reasonable  offer"  of  another 
Federal  position  before  separation.  (See 
5  CFR  550.701-704.)  Severance 
payments  are  discontinued  if  die 
recipient  is  reemployed  by  the  United 
States  Government  (5  U.S.C.  5595(d)). 
Prior  to  1990,  OPM's  severance  pay 
regulations  provided  that  an  employee 
involuntarily  separated  due  to  transfar 
of  a  Federal  function  to  a  non-Federal 
(private  or  public)  successor 
organization  could  be  denied  severance 
pay  based  on  the  offer  of  "comparable 
employment"  with  the  successor 
organization,  or  on  acceptance  of  any 
employment  with  such  successor 
organization  within  90  days  of  tranafer. 
(These  provisions  were  formerty  located 
at  5  CFR  550.701(b)  (5)  and  (6)  and  were 
in  effect  when  the  Panama  Canal  lYeaty 
of  1977  was  signed  and  entered  into 
force.)  OPM  defeted  those  regulatory 
provisions  in  1990  (54  FR  23215  and  55 
FR  6591).  This  change  was  made  to 
make  contracting  out  (i.e.,  privatization) 
of  Federal  functions  more  attractive  to 
Federal  employees.  It  also  was  intended 
to  address  the  problem  of  some 
employees  not  being  offered  comparable 
jobs  by  private  contractors  before 
transfiar  and  then  delaying  acceptance  of 
jobs  until  after  the  euquration  of  the  90- 


day  restriction  period.  We  note  that  the 
driving  purpose  of  encouraging 
contracting  out,  which  was  behind  the 
deletion  of  the  above  severance  pay 
restrictions,  is  not  relevant  to  the 
Panama  Canal  sittiation.  We  also  note 
that  the  rule  OPM  is  adopting  in  these 
regulations  differs  in  several  respects 
from  the  above  former  rules — e.g.,  a  30- 
day  period  instead  of  a  90-day  period — 
as  explained  in  the  notice  of  proposed 
rulemaking  (60  FR  35342)  and  in  this 
notice. 

OPM  believes  it  is  appropriate,  and 
consistent  with  the  ori^nal  purpose  of 
the  severance  pay  law,  to  deny 
severance  pay  eligibiUty  for  POC 
employees  who  have  the  opportunity  to 
maintain  the  same  job,  or  a  reasonably 
comparable  one,  with  the  successor 
Panamanian  pubUc  entity  and  who 
fdrtheimore  have  legally  gxiaranteed 
protections  with  respect  to  benefits  and 
working  conditions  while  employed  by 
that  entity.  We  also  believe  that  it  is 
reasonable  to  deny  severance  pay 
eligibiUty  for  employees  hired  by  POC 
during  the  final  years  of  United  States 
control  of  the  Canal,  since  the  long- 
scheduled  transfer  is  now  imminent  and 
these  employees  will  know  when  Aey 
are  hired  that  their  tenure  with  PCC  will 
be  of  short  duration.  We  believe  the 
Panama  Canal  transfar  presents  a  unique 
situation  that  requires  special  treatment 

PCC  estimates  that,  without  these 
changes  in  OPM's  severance  pay 
regulations,  $68  miUion  in  severance 
pay  costs  would  be  incurred,  of  which 
only  $7  miUion  is  currentiy  funded. 
PCC  stetes  that  the  remaining  $61 
milhon  would  need  to  be  prefunded  by 
a  reduction  in  operating  expenses  and 
the  capital  program,  and  possibly  a 
modest  toll  increase  in  fiscal  years  1998, 

1999,  and  the  first  quartra  of  fiscal  year 

2000.  PCC  believes  that  these  measure* 
would  have  a  negative  impact  on  the 
Canal's  competitive  and  fiscal  position. 
Since,  imder  the  Panama  Canal  Treaty 
of  1977,  the  Canal  operation  must  be 
transferred  to  the  R^ublic  of  Panama  in 
December  1999  free  of  any  d^  or 
encumbrances,  preventing  severance 
payments  to  the  employees  in  question 
would  help  POC  meet  its  treaty 
obligations. 

Comments  on  the  proposed 
regulations  were  received  from  6  labor 
organizations  (14  letters),  5  groups  of 
employees  (648  individuals),  10 
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individual  employees,  2  agencies,  and  1 
Member  of  Congress. 

Comments  from  one  labor 
organization  included  a  letter 
transmitting  certain  resolutions  adopted 
at  a  February  1996  conference  of  trade 
union  representatives  dealing  with  the 
transfer  of  the  Panama  Canal.  One  of  the 
resolutions  requested  that  0PM 
withdraw  the  proposed  regulations. 
Although  OPM  declines  to  withdraw  the 
proposed  regulations,  we  are  making 
certain  changes  in  response  to  the 
comments  we  received,  as  described 
below. 

Some  commenters  questioned  . 
whether  the  proposed  limitations  on 
severance  pay  for  Panama  Canal 
Commission  employees  were  in  keeping 
with  the  United  States  Government's 
treaty  obligations  under  the  Panama 
Canal  Treaty  of  1977.  OPM  confiarred 
with  the  Department  of  State,  which 
confirmed  that  our  proposed  regulatory 
changes  do  not  violate  the  provisions  of 
the  Panama  Canal  Treaty  and  also 
expressed  the  view  that  the  proposed 
regulations  do  not  conflict  with  foreign 
policy  concerns. 

By  the  terms  of  the  Panama  Canal 
Treaty.  "pre-Treaty  hires"  —i.e.. 
employees  who  were  employed  by  the 
Panama  Canal  Company  or  the  Canal 
Zone  Government  before  the  Treaty  took 
effect  in  October  1979  and  who  were 
transfierred  to  the  newly  established 
PCC — were  entitled  to  the  protection  of 
certain  pre-Treaty  employment 
conditions  and  benefits,  including 
severance  pay  (as  applicable),  during 
their  PCC  employment.  (See  Article  X  of 
the  Panama  Canal  Treaty  of  1977  and 
section  1231(a)  of  Public  Law  96-70.) 
There  are  no  similar  treaty  provisions 
for  post-Treaty  hires — employees  who 
knew  whan  they  were  first  hired  that 
the  United  States  Government  would 
cease  to  be  their  employer  no  later  than 
December  31. 1999. 

We  quote  from  the  letter  to  OPM  from 
the  Acting  Assistant  Secretary  of  State 
for  Inter- American  Affairs  regarding  this 
matter 

"The  Department  of  State  concurs 
with  the  view  that  the  Panama  Canal 
Treaty  of  1977  and  related  agreements 
do  not  prohibit  the  United  States  from 
adopting  the  proposed  regulation  on 
severance  pay  *  *  *.  We  understand 
that  pre-Treaty  employees  who  are  the 
subject  of  Article  X  will  not  be  affected 
at  all  by  the  proposed  regulations. 
Because  these  employees  will  all  be 
eligible  for  an  immediate  aimuity  under 
U.S.  law  on  or  before  December  31, 
1999,  they  are  and  will  be  ineligible  for 
any  severance  pay  benefits,  whether  or 
not  the  proposed  regulations  go  into 
effect,  llius,  pre-Treaty  employees  vnll 


not  be  adversely  affected  by  the 
proposed  new  regulations.  The  United 
States,  therefore,  will  be  in  full 
compliance  with  its  obligations  under 
Article  X  of  the  Panama  Canal  Treaty, 
"hi  addition.  Article  X  of  the  Treaty 
does  not  require  the  United  States  to 
guarantee  severance  pay  to  post-Treaty 
employees  under  all  circumstances. 
Thus,  as  a  legal  matter,  the  Treaty  and 
related  agreements  do  not  prohibit  the 
United  States  from  adopting  the 
proposed  regulations  which  realign  the 
severance  pay  benefit  with  its  intended 
purpose  of  protecting  federal  employees 
who  lose  their  jobs." 

As  indicated  in  the  Department  of 
State  letter,  since  all  pre-Treaty  hires  are 
or  will  be  eligible  for  immediate 
retirement  benefits  prior  to  the 
December  1999  Caxlal  transfer  and  are 
excluded  from  severance  pay  on  that 
basis  (5  U.S.C.  5595(a)(2)(iv)),  these 
regulations  affect  only  post-Treaty  hires. 
Thus,  there  is  no  issue  with  regard  to 
compliance  with  the  Panama  Canal 
Treaty  terms  applicable  to  pre-Treaty 
employees. 

Some  commenters  pointed  out  that 
severance  pay  was  paid  to  certain  PCC 
employees  whose  functions  were 
transferred  some  years  ago.  OPM  has 
authority  to  revise  the  r^ulations 
regarding  severance  pay  coverage  (5 
U.S.C.  5595(a)(viii)).  We  believe  it  is 
appropriate  for  OPM  to  change  the 
regulations  regarding  severance  pay 
coverage  based  on  p)eriodic 
reassessments  of  persoimel  policies  or 
in  response  to  new  information  or 
circumstances.  We  also  note  that  most 
of  the  employees  involved  in  these 
earlier  severance  pay  cases  were  pre- 
Treaty  hires. 

A  number  of  commenters  addressed 
the  estimated  costs  that  would  be 
incurred  by  PCC  for  severance  pay  if  the 
proposed  regulations  were  not  adopted 
Several  commenters  argued  that  any 
such  costs  could  be  covered  by 
increases  in  future  tolls  and  that  the 
failure  to  prefund  these  costs  at  an 
earlier  time  should  not  serve  as  the  basis 
for  denying  severance  pay  in  the  future. 
While  PCC's  cost  concerns  are  a  relevant 
fector,  OPM's  decision  to  adopt 
restrictions  on  severance  pay  for  PCC 
employees  is  based  primarily  on  our 
judgment  that  payment  of  severance  pay 
in  these  circumstances  would  be 
inappropriate  and  contrary  to  the 
purpose  of  the  severance  pay  benefit. 
Several  commenters  stated  that  the 
proposed  limitation  cm  severance  pay 
would  have  an  adverse  impact  on  Canal 
operations  before  and  after  the  transfer. 
Concerns  were  expressed  that  the 
proposed  severance  pay  changes  would 
interfere  with  the  goal  of  a  smooth  and 


seamless  transition  of  the  operation  of 
the  Panama  Canal  or  that  they  would  in 
some  way  undermine  the  efficient 
operation  of  the  Panama  Canal. 
Specifically,  possible  staffing-up 
problems  at  the  time  of  transfer  were 
cited — e.g.,  the  possibility  that 
iudividual  employees  may  wait  30  days 
after  separation  to  accept  employment 
with  the  successor  agency  in  order  to 
qualify  for  severance  pay.  However,  any 
employee  who  has  already  received  an 
offer  of  reasonably  comparable 
employment  before  separation  from  PCC 
employment  would  already  be  ineligible 
for  severance  pay  and  would  have  no 
incentive  to  postpone  accepting  a  job. 
Furthermore,  an  employee  who  does  not 
receive  an  offer  until  after  separation 
would  be  at  risk  of  being  passed  over 
and  not  securing  a  position  at  all  should 
he  or  she  delay  accepting  the  offer. 
Accordingly,  we  do  not  believe  the 
regulations  will  cause  problems  in 
staffing  up  the  successor  entity. 
We  Deheve  that  not  providing 
severance  pay  to  employees  who  retain 
their  positions  after  transfer  is 
consistent  with  the  goal  of  a  seamless 
transition.  These  employees  will  be 
treated  as  if  there  were  no  interruption 
in  their  public  employment,  which  is  in 
fact  the  reality  of  tiie  situation. 

Some  commenters  referred  to  the 
adverse  effect  the  proposed  sevnance 
pay  limitation  would  have  on  the 
Panamanian  economy.  We  do  not 
believe  this  regulation  will  have  a 
significant  impact  on  the  general    ■ 
economy  of  the  Republic  of  Panama. 
Any  individual  who  would  be  denied 
severance  pay  because  of  an  offer  of 
reasonably  comparable  employment 
will  continue  to  receive  a  paycheck  in 
his  or  her  new  position  unless  he  or  she 
chooses  to  reject  that  offer.  Thus,  the 
income  received  by  affiacted  employees 
should  remain  at  about  the  same  level 
when  Panama  Canal  operations  are 
transferred  to  the  Republic  of  Panama. 
Some  commenters  characterized  the 
proposed  changes  as  an  imfair  labor 
practice  (ULP)  because  conditions  of 
employment  were  changed  without 
consultation.  The  labor  organizations 
have  brought  that  issue  before  the 
Federal  Labor  Relations  Authority  for 
adjudication.  We  do  not  believe  the 
Office  of  Persoimel  Management's  legal 
authority  to  regulate  severance  pay 
entitiement  is  in  any  way  affected  by  the 
dispute  between  PCC  and  the  labor 
organizations. 

t)ne  labor  organization  commented 
that  employees  already  employed  by  the 
PCC  should  be  grandfathered  into 
severance  pay  entitiement.  Such  a 
grandfethering  approach  would  defeat 
the  primary  purposes  of  the  legulatoiy 
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changes — namely,  to  prevent  severance 
payments  to  employees  who  maintain 
the  same  or  comparable  jobs  with  the 
successor  Panamanian  authority  and  to 
ensure  that  the  Canal  operation  can  be 
transferred  in  a  healthy  fiscal  condition, 
frBe  of  debts  and  enciunbrances. 

Several  commenters  expressed  their 
belief  that  the  successor  entity  will  be 
imable  to  make  a  "reasonably 
comparable  offer"  of  continued 
employment.  The  commenters  cited  the 
Panamanian  economy,  wage  structure,* 
past  treatment  of  transfarred  employees, 
and  inequality  of  benefits  (including 
severance  pay).  Two  commenters  also 
listed  a  nvunber  of  fringe  benefits  and 
employment  protections  which  they 
maintain  are  not  available  under 
Panamanian  law.  In  addition,  two 
commenters  cited  the  tieatmant  of  PCC 
Ports  and  Railroad  employees  whose 
wages  were  frozen  after  their  transfer  in 
1979.  For  these  reasons,  they  contend 
that  there  can  be  no  comparability  of 
employment 

A  ntunber  of  commenters  also  pointed 
out  that  the  United  States  can  offer  no 
guarantees  to  former  PCC  employees 
after  December  31,  1999.  Therefore,  they 
contend  that  "reasonably  comparable" 
employment  caimot  be  offered  beyond 
the  date  of  transfer.  However,  on 
November  25, 1994,  the  Panamanian 
Constitutional  Assembly  approved  a 
new  Panamanian  Constitutional  Title, 
which,  among  other  things,  subjects  the 
"Panama  Canal  Authority"  to  a  special 
merit-based  employment  regime  under 
which  permanent  employees  are  to 
maintain,  at  a  minimnnt  the  same 
benefits  and  working  conditions  they 
enjoy  up  to  December  31, 1999.  (See 
Article  316  of  Tide  XIV,  "The  Panama 
Canal."  of  the  Political  Constitution  of 
Panama.)  The  PCC.  in  its  comments, 
characterized  this  new  constitutional 
provision  as  a  "substantial  commitment 
on  the  part  of  Panama,  made  expressly 
to  assure  PCC  employees  continuity  of 
the  terms  of  their  employment  across 
the  transition." 

In  addition,  on  June  11. 1997,  the 
government  of  the  Republic  of  Panama 
enacted  an  organic  law  creating  the 
basic  legal  framework  under  which  the 
Panama  Canal  Authority  will  operate. 
(This  organic  law.  Law  19.  was  passed 
by  the  Republic  of  Panama  Legislative 
Assembly  on  May  14, 1997.  by 
unanimous  vote  and  signed  by  Panama 
President  Ernesto  Perez  Balladares  on 
June  11. 1997.)  The  law  impiemenU  the 
constitutional  title  approved  in  1<:;94 
and  specifically  reaffirms  the  protection 
of  current  PCC  employees'  working 
conditions  and  benefits.  (See  Chapter  V 
of  Law  19.)  The  Panama  Canal 
Authority  mrill  promulgate  detailed 


regulations  to  ensure  that  specific 
emplojrment  provisions  and  protections 
applicable  to  PCC  employees  on 
December  31. 1999.  will  be  carried  over 
into  the  new  system. 

Several  commenters  brought  up  a 
perception  that  non-U.S.  citizen 
employees  of  PCC  would  be  treated 
diffsrentiy  from  U.S.  citizen  employees 
under  the  proposed  regulations.  PCC 
informs  us  that,  in  conformance  with 
the  terms  of  the  Canal  treaty,  almost  all 
employees  hired  after  October  1. 1979. 
are  Panamanian  citizens  and  that  the 
workforce  is  now  over  approximately  90 
percent  Panamanian.  Therefore,  it  is 
unavoidable  that  the  regulatory  change 
will  affect  primarily  Panamanian 
citizens. 

We  are  making  changes  in  the 
proposed  definition  of  the  term 
"reasonably  comparable  employment" 
in  section  550.714(b)  of  the  regulations. 
PCC  recommended  that  the  requirement 
that  the  offered  position  be  within  20 
percent  of  die  onployee's  PCC  basic  pay 
be  changed  to  within  10  percent  of  PCC 
basic  pay.  The  reasoning  is  that  the 
change  will  reduce  employee 
apprehension  concerning  post-trans^ 
emplojrment,  thereby  mhandng  the 
orderly  transfer  of  the  Canal  in  1999.  We 
have  adopted  that  suggestion  and 
revised  $  550.714(b)(2)  accordingly. 

In  addition,  questions  were  raised 
about  the  reference  to  a  "private  entity" 
in  die  proposed  §  550.714(b)(1).  After 
requesting  clarification  from  PCC  staff, 
we  learned  that,  under  the  new 
Constitutional  Tide,  responsibility  for 
Panama  Canal  operations  will  be 
assumed  by  a  single  public  agency  of 
the  government  of  Panama  referred  to  as 
the  "Panama  Canal  Authority."  We 
believe  severance  pay  should  not  be 
payable  to  those  employees  who  are 
offered  or  accept  reasonably  comparable 
employment  with  the  Panamanian 
public  entity  that  is  replacing  the  POC, 
since  the  Panamanian  Constitutional 
Tide  guaranteeing  special  employment 
protections  applies  only  to  employees  of 
that  entity.  Therefore,  we  have  revised 
the  proposed  regulations  to  delete  any 
reference  to  private  successor  entities 
and  to  clarify  that  the  rule  applies  only 
to  the  Panamanian  public  agency 
responsible  for  managing  operating, 
and  maintaining  the  Paiumia  Canal  after 
its  transfor  under  the  Panama  Canal 
Treaty. 

E.0. 12866,  Regnlatmy  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  widi  E.0. 12866. 


RegulatiMy  Flexilnlity  Act 

I  certify  that  these  regidations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  5S0 

Administrative  practice  and 
procedure.  Claims.  Government 
employees.  Wages. 

OfBce  of  Panonnel  Man^Binent 

Acting  Director. 

Accordingly,  OI^  is  amending  part 
550  of  tide  5.  Code  of  Federal 
R^ulations.  as  follows: 

PART  560— PAY  AOMtNtSTRATlON 
(QENERAL) 


8ut)fMrt 


Pay 


1.  The  authority  citation  for  subpart  G 
continues  to  read  as  follows: 

AmAoritr-  5  U.S.C  5595;  E.0. 11257,  3 
CFR.  1964-1965  Comp.,  p.  357. 

2.  Section  550.714  is  added  to  read  as 
follows: 

1850.714 


(a)  Notwithstanding  any  other 
provisions  of  this  subpart,  an  employee 
separated  from  employment  widi  the 
Panama  Canal  Commission  as  a  result  of 
the  implementation  of  any  provision  of 
the  Panama  Canal  Treaty  of  1977  and 
related  agreements  shall  not  be  entitied 
to  severance  pay  if  he  or  she — 

(1)  Receives  a  written  offier  of 
reasonably  comparable  employment 
when  such  offiBr  is  made  before 
separation  fixim  Commission 
employment; 

(2)  Accepts  reasonably  comparable 
employment  within  30  days  after 
separation  from  Commission 
employment;  or 

(3)  Was  hired  by  the  Commission  on 
or  after  December  18. 1997. 

(b)  The  term  masonably  compandtk 
employment  means  a  position  that 
meets  all  the  following  conditions: 

(1)  The  position  is  with  the 
Panamanian  public  entity  that  assumes 
the  functions  of  managing  operating, 
and  maintaining  the  Panama  Canal  as  a 
result  of  the  Panama  Canal  Treaty  of 
1977; 

(2)  The  rate  of  basic  pay  of  the 
position  is  not  more  than  10  percent 
below  the  emplojree's  rate  of  basic  pmy 
as  a  Panama  Canal  Commission 
employee; 

(3)  The  position  is  within  the 
employee's  commuting  area; 
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(4)  The  position  carries  no  fixed  time 
limitation  as  to  length  of  appointment; 
and 

(5)  The  work  schedule  (that  is,  part- 
time  or  full-time)  of  the  position  is  the 
same  as  that  of  the  position  held  by  the 
employee  at  the  Panama  Canal 
Commission. 

(c)  A  Panama  Canal  Commission 
employee  who  resigns  prior  to  receiving 
an  official  written  notice  that  he  or  she 
will  not  be  offsred  reasonably 
comparable  employment  shall  be 
considered  to  be  volimtarily  separated. 
Section  550.706(a)  shall  be  applied,  as 
appropriate,  to  any  employee  who 
resuns  after  receiving  such  notice. 

(a)Except  as  otherwise  provided  by 
paragraphs  (a)  through  (c)  of  this 
section,  the  provisions  of  this  subpart 
remain  applicable  to  Panama  Canal 
Commission  employees. 

(FR  Doc.  97-24885  FUad  9-18-«7;  8:45  am] 
i  oooc  oas-si-p 


DEPARmENT  OF  AGRICULTURE 

Agrtcultu(«i  Marlwting  SwvtM 

7CFRPwt920 

(Doctal  No.  FV07-MO-2  FR] 

KKvNniit  Grown  in  Caiifomia; 
Relaxation  In  Pack  RaqulrenMnts 

AOBiCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


This  final  rule  revises  pack 
requirements  for  Size  42  and  Size  45 
kiwifruit  under  the  Federal  marketing 
order  for  kiwifruit  grown  in  California. 
This  rule  increases  the  size  variation 
tolerance  for  Size  42  kiwifruit  from  5 
percent,  by  count,  to  10  percent,  by 
count,  and  increases  the  size  variation 
tolerance  for  Size  45  kiwifruit  from  10 
percent,  by  count,  to  25  percent,  by 
count  This  relaxation  was 
recommended  by  the  Kiwifruit 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order. 
The  committee  expects  this  rule  to 
reduce  handler  costs,  increase  grower 
retiuns,  and  allow  the  kiwifruit  industry 
to  meet  the  increased  demand  for  lower 
priced  kiwifruit 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  September  22, 1997. 
FOR  FURTHER  MFORMATUN  COMTACT:  Rose 
Aguayo,  Marketing  Specialist,  Caiifomia 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
VegeUble  Division,  AMS,  USDA,  22(^ 
Monterey  St,  suite  102B,  Fresno,    .^ 


Caiifomia  93721;  telephone:  (209)  487- 
5901,  Fax:  (209)  487-6906  or  Gecnge 
Kelhart,  Marketing  Order 
Administration  Branch,  Frmt  and 
Vegetable  Division,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456:  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456.  telephone:  (202)  720- 
2491,  Fax-  (202)  720-5698. 
aUPPLBBKTARY  MFONMATION:  This  final 
rule  is  issued  under  Mariceting  Order 
No.  920  (7  CFR  part  920),  as  amended, 
regulating  the  hanrfling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  iesuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effiect  This 
rule  %vill  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15KA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

This  final  rule  revises  p^ck 
reqxiirements  for  Size  42  and  Size  45 
kiwifruit  under  the  Federal  marketing 
order  for  kiwifruit  grown  in  Caiifomia. 
This  rule  will  increase  the  size  variation 
tolerance  for  Size  42  kiwifruit  from  5 
percent,  by  count,  to  10  percent,  by 


count,  and  will  increase  the  size 
variation  tolerance  for  Size  45  kiwifruit 
from  10  percent,  by  count,  to  25  percent, 
by  count 

Section  920.52  authorizes  the 
establishment  of  pack  requirements. 
Section  92Q.302(a)(4)  of  the  rules  and 
regulations  outlines  the  pack 
requirements  for  fresh  shipments  of 
California  kiwifruit.  Under 
§920.302(a){4)(i)  of  the  rules  and 
regulations,  kiwifruit  packed  in 
containers  with  cell  compartments, 
cardboard  fillers,  or  molded  trays  shaiU 
be  of  proper  size  and  fiairly  uniform  in 
size.  Section  920.302(a)(4)(ii)  outlines 
pack  requirements  for  kiwifruit  packed 
in.ceU  compartments,  cardboard  fillers 
or  molded  trays  and  includes  a  table 
that  specifies  numerical  size 
designations  and  the  size  variation 
tolerances.  It  also  outlines  pack 
reqiiirements  for  kiwifruit  packed  in 
bags,  volume  fill  or  bulk  containers,  and 
includes  a  separate  table  that  specifies 
numerical  size  designations  and  size 
variation  tolerances.  This  section 
provides  that  not  more  than  10  percent, 
by  count  of  the  containers  in  any  lot 
may  fail  to  meet  pack  requirements.  It 
also  provides  that  not  more  than  5 
percent,  by  count,  of  kiwifruit  in  any 
container,  (except  that  for  Size  45 
kiwifruit,  the  tolerance,  by  count,  in  any 
one  container,  may  not  be  more  than  10 
percent)  may  fail  to  meet  pack 
reqiiirements.  This  size  variation 
tolerance  does  not  apply  to  other  pack 
requirements  such  as  how  the  fiuit  fills 
the  cell  compartments,  cardboard  fillers, 
or  molded  trays,  or  any  weight 
requirements. 

Prior  to  the  1995-1996  season, 
handlers  were  experiencing  difficulty 
meeting  the  size  variation  tolerance  for 
Size  45  kiwifruit.  Size  45  is  the 
miniTniim  size.  The  committee 
determined  that  the  best  solution  was  to 
increase  the  size  variation  tolerance,  by 
count,  in  any  one  container,  for  Size  45 
kiwifruit  Section  920.302  (a)(4)  was 
revised  by  a  final  rule  issued  June  21, 
1995  (60  FR  32257)  to  include  a 
provision  that  increased  the  size 
variation  tolerance,  by  count,  in  any  one 
container,  fiom  5  percent  to  10  percent 
for  Size  45  kiwifiuit 

This  increased  size  variation  tolerance 
for  Size  45  kiwifruit  has  been  utilized 
for  two  seasons.  Handlers  are  still 
experiencing  difficulty  discerning  if  size 
variation  tolerances  for  smaller  firuit  are 
being  met  during  the  packing  process. 

As  the  size  of  the  kiwifruit  increases, 
so  does  the  size  of  the  variation  allowed. 
In  the  larger  kiwifruit  sizes,  failure  to 
meet  the  required  size  variation 
standards  results  in  packs  that  are 
visibly  irregular  in  size.  In  Size  42  and 
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Size  45  packs,  however,  when  the 
respective  5  and  10  percent  tolerances 
are  exceeded,  the  variation  is  difficult  to 
detect  visually.  A  size  variation  of  Vt- 
inch  (6.4  mm)  difference  is  allowed 
between  the  widest  and  narrowest 
kiwifruit  in  any  Size  42  container 
utilizing  cell  compartments,  cardboard 
fillers  or  molded  trays  and  a  3/%-inch  (0.5 
mm)  size  variation  difference  is  allowed 
between  the  widest  and  narrowest 
kiwifruit  in  a  Size  42  bag,  volume  fill  or 
bulk:  container.  A  V4-inch  (6.4  mm)  size 
variation  difference  is  allowed  between 
the-widestand  nanowest  kiwifruit  in 
any  Size  45  container. 

Packers  must  separate  the  round  and 
•  flat  shaped  kiwifruit  into  two  difiierent 
xontainers  in  order  to  meet  the  size 
variation  requirements.  During  the 
packing  operation,  a  mechanical  sizer 
routinely  sorts  the  kiwifruit  by  shape 
and  size.  The  kiwifruit  which  is  missed 
by  the  mechanical  sizer  must  be 
.  manually  sorted  by  the  handler.  If  size 
variation  tolerances  are  not  being  met 
pacifiers  must  slow  down  the  pack  line 
and  increase  efforts  to  separate  the 
round  and  flat  kiwifiuit  to  ensure  that 
cuxToit  size  variation  requirements  are 
met  Since  it  is  not  economically 
feasible  for  each  handler  to  be  equipped 
with  a  caliper  to  measure  size  variation, 
they  rely  on  their  visual  Judgement 
During  inspection,  calipers  are  utilized 
by  the  inspectors  to  determine  if  the  size 
variation  is  met  for  Size  42  and  Size  45 
containers.  The  industry  views  this 
separation  of  Size  42  and  45  round  and 
flat  shaped  kiwifruit  into  two  difiiarent 
containers  by  shape  as  an  added  cost, 
that  is  particularly  detrimental  because 
this  fruit  returns  littie  if  any  money  back 
to  the  grower.  The  higher  costs  of  sizing 
the  fruit  during  the  packing  operation 
may  have  cost  the  industry  sales  as  well. 

Further,  this  sizing  of  kiwifiuit  may 
not  be  apparent  to  consumers.  Usually 
a  pallet  of  Size  42  kiwifruit  includes 
containers  of  round  fruit  and  containers 
of  flat  fruit  When  a  pallet  of  Size  42 
kiwifruit  reaches  the  retailer,  a 
container  of  round  fruit  may  be 
displayed.  As  the  kiwifiuit  is  sold,  a 
container  of  the  Size  42  flat  fruit  may  be 
commingled  with  the  remaining  round 
fruit.  The  consumer  will  then  see  this 
commingled  fiuit  with  slightly  different 
shapes  on  display.  The  size  variation 
standards  that  the  packer  strived  so  hard 
to  stay  within  diuing  the  packing 
process  are  erased. 

The  committee  met  on  April  16, 1997, 
and  recommended  by  a  vote  of  eight  m 
&vor  and  one  opposed  to  relax  the  pack 
reqiiirements  in  effect  under  the  order 
pertaining  to  size  variation  tolerances 
for  Size  42  and  Size  45  kiwifiuit.  The 
committee  recommended  increasing 


size  variation  tolerances  for  kiwifruit  in 
any  one  container,  from  5  percent,  by 
count,  to  10  percent,  by  count,  for  Size 
42  kiwifruit  and  fiom  10  percent,  by 
coxmt,  to  25  percent,  by  count  for  Size 
45  kiwifiuit  and  further  recommended 
that  this  rule  be  effective  in  Septembn 
for  the  1997-1998  season.  The  season 
normally  begins  the  end  of  September  or 
the  first  week  of  October.  The  increased 
size  variation  tolerances  will  apply  to 
anycontainer  of  Idwrifruit 

Thi&final  rule  will  reduce  costs  for 
handlers  by  allowing  them  to  operate  in 
a  more  efficient  and  cost-effiactive 
manner  and  Mrill  enable  the  industry  to 
meet  the  increased  demand  in  the 
marketplace  for  lo%ver  priced,  uniform 
containers  of  Idwifruit  Through  these 
cost  savings,  growers  %vill  be  expected  to 
receive  hi^er  returns. 

There  is  support  in  the  industry  to 
increase  these  size  variation  tolerances. 
The  one  committee  member  who 
opposed  the  recommendation  believes  it 
%vill  lower  the  quality  of  California 
kiwrifiuit 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Mariwting  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  final 
regulatory  flexibUity  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thneunder,  are 
imique  in  that  they  are  brought  alraut 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  Caiifomia  kiwifruit  subject  to 
regulation  under  the  order  and 
approximately  450  kiwifruit  producers 
in  the  production  area.  Small 
agricidtural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  have  been 
defined  as  those  having  anniml  receipts 
of  less  than  $500,000.  One  of  the  60 
handlers  subject  to  regulation  has 
aimual  kiwifruit  sales  of  at  least 
$5,000,000,  and  the  remaining  59 
handlers  have  sales  less  than 
$5,000,000,  excluding  receipts  from  any 
other  sources.  Ten  of  the  450  producers 
subject  to  regiilation  have  annual  sales 
of  at  least  $500,000,  and  the  remaining 
440  producers  have  sales  less  than 
$500,000,  excluding  receipts  from  any 
other  sources.  Therefore,  a  majority  of 


handlers  and  producers  of  Caiifomia 
kiwifiuit  may  be  classified  as  small 
entities. 

Section  920.52  authorizes  the 
establishment  of  pack  requirements. 
Section  920.302(a)(4)(ii)  outlines  pack 
requirements  for  kiwifruit  packed  in  any 
container  and  contains  tables  that 
specify  numerical  size  designations  and 
size  variation  tolerances.  This  rule  will 
increase  the  size  variation  tolerance  for 
Size  42  kiwifruit  from  5  percent,  by 
count  to  10  percent,  by  count  and  will 
increase  the  size  variation  tolerance  for 
Size  45  kiwifiruit  bom  10  percent,  by 
count,  to  25  percent,  by  count  This 
relaxation  was  recommended  by  the 
conunittee,  the  agency  responsible  for 
local  «dministration  of  the  marketing 
order. 

In  the  larger  kiwifruit  siaes,  failure  to 
meet  the  required  size  variation 
standards  results  in  packs  that  are 
visibly  irregular  in  size.  In  Size  42  and 
Size  45,  however,  when  the  respective 
5  and  10  percent  tolerances  are 
exceeded,  the  variation  is  difficult  to 
detect  visually.  However,  packers  must 
separate  the  round  and  flat  shaped 
kiwifiuit  into  two  difiierent  containov  in 
order  to  meet  the  size  variation 
requirements  within  each  container  far 
Size  42  and  Size  45  kiwifiuit  The 
industry  views  this  separation  of  Size  42 
and  45  rotmd  and  flat  shaped  kiwifruit 
into  two  different  containers  by  shape  as 
an  added  cost,  that  is  particularly 
detrimental  because  this  fruit  returns 
littie  if  any  money  beck  to  the  grower. 
The  higher  costs  of  sizing  the  fiuit 
during  the  packing  operation  may  have 
cost  the  industry  sales  as  well. 

Further,  this  sizing  of  kiwifiuit  may 
not  be  apparent  to  consimiers.  Usually 
a  pallet  of  Size  42  kiwifruit  includes 
containers  of  round  fruit  and  containers 
of  flat  fiuit.  When  a  pallet  of  Size  42 
kiwifiuit  reaches  the  retailer,  a 
container  of  round  fruit  may  be 
displayed.  As  the  kiwifiuit  is  sold,  a 
container  of  the  Size  42  flat  fiuit  may  be 
commingled  with  the  remaining  round 
fruit  and  the  current  size  variation 
standards  that  the  packer  strived  so  hard 
to  stay  within  during  the  packing 
process  are  erased. 

This  final  rule  should  reduce  costs  for 
handlers  by  allowing  them  to  operate  in 
a  more  efficient  and  cost-efiiBctive 
manner  and  to  meet  the  increased 
demand  in  the  marketplace  for  lower 
priced,  uniform  containers  of  kiwifruit 

Approximately  74  percent  of  all 
kiwifruit  shipped  during  the  1996-1997 
season  was  shipped  in  bags,  volume  fill 
or  bulk  containers.  The  increased 
tolerance  for  Size  42  from  5  percent  by 
count,  to  10  percent,  by  count,  will 
increese  the  number  of  kiwifruit  that 
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may  exceed  the  ^/h"  size  variation 
requirement  in  bags,  volume  fill,  or  bulk 
containers.  Since  the  individual  fruit 
weight  of  a  Size  42  Idwifruit  is 
approximately  0.160  ounces,  a  22- 
pound  volume  fill  container  of  Size  42 
kiwifruit  will  contain  approximately 
138  fruit  An  increased  toleiance  of  10 
percent  per  container  will  allow 
approximately  14  kiwifruit  to  exceed 
the  ^^"  tolerance  versus  7  Idwifruit  at 
the  5  percent  tolerance  rate.  As  a  restilt, 
handlers  will  be  able  to  operate  more 
efficiently  with  this  increased  tolerance. 

The  increased  tolerance  for  Size  45 
from  10  percent,  by  count,  to  25  percent, 
by  count,  will  increase  the  number  of 
kiwifriiit  that  may  exceed  the  Vi"  size 
variation  requirement.  Since  the 
individual  fruit  weight  of  a  Size  45 
kiwifruit  is  approximately  0.145  otmces, 
a  22-pound  volume  fill  container  of  Size 
45  kiwifruit  contains  approximately  151 
kiwifruit  An  increased  tolerance  of  25 
percent,  by  count,  per  container  will 
allow  37  kiwifruit  out  of  151  kiwifruit 
to  exceed  the  V«"  tolerance  versus  15 
kiwifruit  at  the  10  percent  tolerance 
rate.  With  this  increased  tolerance, 
handlers  expect  to  be  able  to  pack  round 
and  flat  shaped  kiwifruit  into  one 
container,  thereby  reducing  costs. 

This  action  is  not  expected  to  reduce 
the  quality  of  the  kiwifruit  pack. 
Consumers  will  not  see  any  changes  to  - 
the  product  at  retail,  because  the 
produce  staff  at  the  stores  already 
commingle  round  and  flat  kiwifruit  in 
their  display  bins.  Also,  the  allowed 
variation  will  be  at  a  reasonable  level 
and  retailers  will  still  receive  a  fisurly 
uniform  box  of  fruit. 

California  kiwifruit  ptacking 
operations  range  from  very  small 
operations,  employing  as  few  as  2 
persons,  to  large  operations  employing 
as  many  as  150  people  per  shift.  The 
1997-1998  season  crop  estimate  is 
projected  to  be  10  to  12  million  tray 
equivalents.  A  tray  equivalent  is  7 
poimds  of  fruit  Handlers  pack  from 
several  hundred  to  over  25,000  tray 
equivalents  during  the  season.  Packing 
costs  for  voliune  fill  containers  range 
from  approximately  $0.25  to  $0.75  per 
conitainer.  The  60  packing  sheds  can  be 
divided  into  3  size  categories  of  small, 
medium,  and  large.  Small  sheds  consist 
of  25  employees  or  less,  medium  sheds 
26-75  employees,  and  large  sheds 
consist  of  76  or  more  employees.  The 
committee  anticipates  that  labor 
devoted  to  packout,  on  average,  will  be 
decreased  by  1  to  3  employees  per 
packing  shed.  The  committee  estimates 
cost  savings  of  approximately  $0.01  per 
tray  equivalent  Based  on  a  projected 
crop  estimate  of  10  to  12  million  tray 
equivalmits.  a  savings  of  $100,000  to 


$120,000  could  be  realized  for  the  1997- 
1998  season. 

The  committee  discussed  numerous 
alternatives  to  this  change,  including 
eliminating  all  pack  requirements, 
increasing  the  size  variation  tolerance  to 
establish  a  Size  42-45  container  by 
blending  the  packing  of  Size  42  and  Size 
45  kiwifruit  into  one  container, 
reducing  the  minimum  size  from  Size 
45  to  Size  49,  eliminating  Size  45  and 
making  Size  42  the  minimum  size, 
making  Size  45  requirements  more 
restrictive,  reducing  the  maximum  to  53 
kiwifruit  in  the  8  pound  sample, 
lowering  the  minimum  maturity  to  6.2 
percent,  and  increasing  the  degree,  or 
size  of  the  variation  allowed,  from  W 
inch  to  ^Vb-inch  for  Size  45  kiwifruit 
After  lengthy  discussion,  all  of  these 
alternatives  were  deemed  unacceptable. 
The  general  consensus  was  that 
eliminating  all  pack  requirements  could 
adversely  afEect  quality.  The  committee 
wishes  to  continue  utilizing  separate 
Size  42  and  Size  45  containers  at  this 
time  because  handlers  are  able  to  market 
each  size.  Reducing  the  minimum  size 
from  Size  45  to  Size  49  would  not  have 
benefitted  the  industry  because  growers 
and  handlers  could  not  make  a  profit 
growing,  packing  and  selling  Size  49. 

It  was  tne  general  consensus  that 
eliminating  Size  45  and  making  Size  42 
the  minimiim  size,  or  making  Size  45 
requirements  more  restrictive,  by 
reducing  the  maximum  to  53  kiwifruit 
in  the  8  pound  sample,  would  have 
imposed  more  stringent  reqairemants  on 
California  growers  and  handlers  and 
eliminate  salable  fruit  from  markets. 
Committee  members  deemed  lowering 
the  minimum  maturity  to  6.2  percent 
unacceptable  as  kiwifruit  picked  below 
the  current  minimum  maturity  of  6.5 
percent  may  shrivel  in  cold  storage.  The 
last  alternative  considered  was  to 
increase  the  degree,  or  size  of  the 
variation  allowed,  from  Vi-inch  to  ^/»- 
inch  for  Size  45  kiwifruit  It  was  the 
consensus  of  the  committee  that  such  an 
increase  would  have  allowed  undesired 
blending  of  undersize  kiwifruit  The  end 
result  would  have  been  a  container  with 
visibly  difierent  fruit  sizes,  including 
undersize  fruit.  This  alternative  was 
deemed  not  acceptable  as  the  industry 
desires  to  pack  a  uniform  container  of 
kiwifruit 

This  final  rule  will  relax  pack 
requirements  under  the  kiWifruit 
marketing  order  and  these  requirements 
will  be  applied  uniformly  to  all 
handlers.  This  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  kiwifruit  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 


periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
final  rule. 

The  committee's  meeting  was  widely 
publicized  throu^out  the  Idwifiuit 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  committee  deliberations 
on  all  issues.  Like  cdl  conunittee 
meetings,  the  April  16, 1997,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

A  proposed  rule  concerning  this 
action  was  issued  by  the  Department  on 
July  2, 1997,  and  published  in  the 
Federal  Ra^atar  on  Wednesday,  July  9, 
1997  (62  FR  36743).  Copies  of  the  rule 
were  mailed  to  all  committee  members 
and  kiwifruit  handlers.  Finally,  the  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register. 

A  30-day  comment  period  was 
provided  to  allow  interested  penons  to 
respond  to  the  proposal.  No  conmients 
were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  reconunendation 
submitted  by  the  conunittee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  efiisctive 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Regjster  (5 
U.3-C.  553)  because  these  changes  in 
size  variation  tolerances  relieve 
restrictions  on  handlers  and  should 
apply  to  all  Size  42  and  Size  45 
kiwifruit  shipped  during  the  1997-98 
season.  Such  shipments  are  expected  to 
begin  at  the  end  of  September  or  early 
October.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  at  a 
public  meeting.  Also,  a  30-day  conunent 
period  was  provided  for  in  the  proposed 
rule,  and  no  comments  were  received. 

List  of  Sabjecta  in  7  CFR  Fart  020 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Aathotltr  7  U.S.a  001-674. 
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2.  In  §920.302.  paragraph  (a)(4)(ii)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

1920.302    Qrada,  ate,  pack  and  oontalnar 


(a)  *  •  * 

(4)  •  •  • 

(ii)  *  *  *  Not  more  than  10  percent, 
by  count  of  the  containers  in  any  lot  and 
not  more  than  5  percent  by  count,  of 
kiwifruit  in  any  container,  (except  that 
for  Size  42  kiwifruit,  the  tolerance,  by 
count,  in  any  one  container,  may  not  be 
more  than  10  percent  and  except  that  for 
Size  45  kiwifruit,  the  tolerance,  by 
count,  in  any  one  container,  may  not  be 
more  than  25  percent)  may  fail  to  meet 
the  requirements  of  this  paragraph. 

Dated:  September  15, 1997. 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-24957  Filed  9-18-97;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

bnmigration  and  Naturalization  Sarvica 

8  CFR  Part  316 

[INSNa1861-«7] 

RM1115-AEB4 

Adding  ttia  Miaaourl  Botanical  Garden 
to  the  Listing  of  American  Instltutiona 
of  Raaaarch 

AOBICV:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 


:  This  rule  amends  the 
Immigration  and  Natiualization  Service 
(Service)  regulations  by  adding  the 
Missouri  Botanical  Garden  (research 
and  educational  programs  only)  to  the 
list  of  American  institutions  of  research 
recognized  by  the  Attorney  General  for 
the  purpose  of  preserving  residence  in 
the  United  States  for  naturalization. 
Persons  and  their  dependents  who 
expect  to  be  continuously  absent  from 
the  United  States  for  a  year  or  more 
because  of  wori^  at  one  of  the  American 
institutimis  of  research  recognized  by 
the  Attorney  General  may  be  given 
permission  to  be  absent  without 
interrupting  continuous  residence  for 
naturalization  purposes.  This  change  is 
necessary  because  such  recognized 
institutions  are  published  in  the 
Service's  regulations.  Based  on  the 
findings  of  Uie  St  Louis  0£ficer-in- 
Charge,  the  R^onal  Director  of  the 
Central  Region  determined  and  ordered 
on  May  9, 1997,  that  the  Missouri 
Botanical  Garden  (research  and. nniftRf 


educational  programs  only)  be 
recognized  as  an  American  institution  of 
research  recognized  by  the  Attorney 
General. 

DATES:  This  final  rule  is  effective 
October  20. 1997. 

FOR  FURTHER  MFORMATIOM  CONTACT:  Jane 
B.  Barker,  Senior  Adjudications  Officer, 
Benefits  Branch,  Inunigration  and 
Naturalization  Service,  425  I  Street 
NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-5014. 

SUPPLEMBfTARY  MFORMATION:  Pursuant 
to  Service  regulations,  after  an  applicant 
has  been  adiaitted  for  permanent 
residence,  he  or  she  must  reside  in  the 
United  States  continuously  for  at  least  5 
years  before  filing  an  application  for 
naturalization.  Under  certain 
circumstances,  persons  and  their 
dependents  who  expect  to  be 
continuously  absent  fit>m  the  United 
States  for  a  year  or  more  because  of 
work  at  one  of  the  American  institutions 
of  research  recognized  by  the  Attorney 
General  may  be  given  permission  to  be 
absent  without  interrupting  continuous 
residence  for  naturalization  purposes. 
Based  on  the  finding*  of  the  St  Louis 
Officer-in-Charge,  the  Regional  Director 
of  the  Central  Region  determined  and 
ordned  on  May  9, 1997,  that  the 
Missouri  botanical  Garden  (research  and 
education  programs  only)  is  an 
American  institution  of  research  for  the 
piupose  of  preserving  residence  in  the 
United  States  for  naturalization. 
Accordingly,  §  316.20(a)  wiU  be 
amended  by  adding  that  institution  to 
the  list  of  American  institutions  of 
research  recognized  by  the  Attorney 
General. 

Good  Cause  Exception 

The  Service's  implementation  of  ita 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exceptions  found  at  5 
U.S.C.  553  (b)(B)  and  (dM3).  The  reason 
for  immediate  implementation  of  this 
final  rule  is  as  follows:  This  rule  is 
editorial  in  nature  and  merely  updates 
the  existing  institutional  listiiags 
currently  contained  in  Title  8  of  the 
Code  of  Federal  Regulations. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  605fb),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  efiisct 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  This 
rule  is  editorial  in  nature  and  merely 
updates  the  existing  institutional      V:  'o 


listings  currently  contained  in  Title  8  of 
the  Code  of  Federal  Regulations. 

Unfunded  Mandates  RaiDrai  Act  of 
1995 

This  rule  will  not  result  in  the 
expendittire  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affoct  small 
governments.  Therefore,  no  actions  .were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 


Small  Bnrinees  Regnlatmy  Eafei 
Fairness  Act  of  1996 


This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  SmaU 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  anploymeot, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  maduts. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Inunigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detmmined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  %varrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  section  3(a)  and 
3(bK2)  of  E.0. 12988. 

List  of  SubfectB  in  8  CFK  Part  316 

Qtizenship  and  Naturalization. 

Accordingly,  part  3  of  chapter  I  of  titie 
8  of  the  Code  of  Federal  Regulations  is 
amended  as  follows:  .ns!*'  ■•>•)■ 
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PART  316-OENERAL       - 
REQUIREMENTS  FOR 
NATURALIZATION 

1.  The  authority  citation  for  part  316 
continues  to  read  as  foliovrs: 

Aadiorily.  8  U.S.C  1103. 1181. 1182. 1443. 
1447;  8  CFR  2. 

1316.20    [Airandecq 

2.  In  §  316.20,  paragraph  (a)  is 
amendcKi  by  adding  the  American 
institution  of  research  "Missouri 
Botanical  Garden  (research  and 
educational  programs  only)" 
immediately  aftu  "Michigan  State 
University,  East  Lansing,  MI." 

Dated:  September  S.  1997. 
Porie  mriwniir. 

CoauniasioneT,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  97-24912  Filed  9-18-97;  8:45  am) 

MXMO  COOK  4410-10-M 


DEPARTMBfT  OP  TRANSPORTATION 

FedarsI  Aviation  Administration 

14  CFR  Part  30 

[Dodnt  Na  97-6W-18^AO;  AnwndHMnt 
30-10086;  AO07-1»-Oei 

RM2120nAA64 

Alrworthlnaai  Dteactlvaa;  Siicoraky 
Aircraft  Cocporation  Modal  &-61  A,  D. 
E,  U  N,  NM,  R.  md  V  HaHcoptars 

AQBCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
ctnnments. 

SUMMARY:  This  amendment  supersedes 
an  existing  priority  letter  airworthiness 
directive  (AD),  applicable  to  Sikorsky 
Aircraft  Corporation  Model  S-61A,  D.  E, 
L,  N.  NM.  R.  and  V  helicopters,  that 
ciurently  requires  inspecting  certain 
main  rotor  blade  assemblies  (blades)  to 
determine  if  a  blade  has  a  blade  trailing 
edge  pocket  assembly  (pocket  assembly) 
that  was  anodized  by  Poly-Metal 
Company  during  a  s]}ecified  time 
period,  and  if  so.  replacing  it  with  an 
airworthy  blade.  This  amendment 
requires  the  same  actions  as  the  existing 
AD,  but  coneots  two  serial  numbers  in 
the  list  of  the  applicable  blades.  This 
amendment  is  prompted  by  the 
manu£act\irer's  issuance  of  a  service 
bulletin  with  a  revised  list  of  blade 
serial  numbers.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
disbonding  and  separation  of  portions  of 
the  blade,  subsequent  excessive 
vibrations,  and  loss  of  control  of  the 
helicopter. 


DATES:  Effective  October  6. 1997.  The 
incorporation  by  refiarence  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  6, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  18. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coiuisel.  Attention: 
Rules  Docket  No.  97-SW-18-AD,  2601 
Meacham  Blvd.,  Room  663.  Foit  Worth. 
Texas  76137. 

The  service  information  refBrenced  in 
this  AD  may  be  obtained  from  Sikorsky 
Aircraft  Corporation,  Attn:  Mr.  Paul 
Dionna,  CAR  Office,  6900  Main  Street, 
P.O.  Box  9729,  Stratford.  Connecticut 
06497-9129,  telephone  (203)  386-7860, 
fax  (203)  386-4703.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Assistant  Chief  Counsel,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Bob  Mann.  Aerospace  Engineer.  Boston 
Aircraft  Certification  Office.  ANE-150. 
12  New  England  Executive  Park. 
Burlington,  MA  01803,  telephone  (617) 
238-7190.  fax  (617)  238-7199. 
SUPPt^MENTARY  INFORMATION;  On  April 
30, 1997,  the  FAA  issued  priority  letter 
AD  97-10-04  to  require,  b^bre  further 
ffight.  inspecting  certain  blades  to 
determine  the  anodizing  date  for  cmtain 
pocket  assemblies  installed  on  the 
blade,  and  if  a  blade  has  a  pocket 
assembly  that  was  anodized  by  Poly- 
Metal  Company  from  October  1.  1996 
through  December  31, 1996,  replacing  it 
with  an  airwc»thy  blade.  That  action 
was  prompted  by  the  discovery  of  a 
manufacturing  d^ect  that  may  cause 
disbonding  and  separation  of  portions  of 
a  blade.  This  defect  is  the  result  of  an 
anodizing  process,  used  during  the 
manufacture  of  the  pocket  assembly, 
that  did  not  meet  the  Type  Design 
specifications.  That  condition,  Lf  not 
corrected,  could  result  in  disbonding 
and  separation  of  portions  of  the  blade, 
subsequent  excessive  vibrations,  and 
loss  of  control  of  the  heticopter. 

Since  the  issuance  of  that  AD, 
Sikorsky  Aircraft  Corporation  has  issued 
Sikorsky  Alert  Service  Bulletin  (ASB) 
No.  61B15-29A.  Revision  A,  dated  May 
9. 1997,  which  corrects  two  of  the  blade 
serial  ntunbers  listed  in  the  ASB  that 
were  referenced  in  the  priority  letter 
AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikonky  AircAft 


Corporation  Model  S-61A,  D,  E,  L,  N, 
NM.  R,  and  V  helicoptera  of  the  same 
type  design,  this  AD  supersedes  AD  97- 
10-04  to  require,  before  further  flight, 
inspecting  certain  blades  to  determine 
the  anodizing  date  for  certain  pocket 
assemblies  installed  on  the  blade,  and  if 
a  bfade  has  a  pocket  assembly  that  was 
anodized  by  Poly-Metal  Company 
during  the  period  of  October  1. 1996, 
through  December  31. 1996,  replacing  it 
with  an  airworthy  blade.  The  action&are 
recpiired  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  aiul 
opportunity  for  {»ior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
eCCactive  in  less  than  30  days. 

Caamients  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiocting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  addrras  specffied 
luider  the  caption  ADDRESSES.  All 
conuniuiications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  li^t  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  detarraining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  ex^nination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  witlithe  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-nSW-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regidation 
that  must  be  issued  immedutely  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Older  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  tmder  DOT  Regulatory 
Policies  and  Prtx:edures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption 


List  ofSabjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy.  Incorporation  by  reference. 
Safety. 

Adoptiim  of  tiie  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g}.  40113. 44701. 

fM.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-100^6,  to  read  as 
foUows: 

•7-19-oe  Sikorsky  Aircraft  CoqwratiiMi: 

Amendment  39-10026.  Docket  No.  97- 
SW-18-AD.  Supersedes  priority  letter 
AD  97-10-04. 
Applicability:  Model  S-61A,  D,  E.  L.  N, 
NM,  R.  and  V  helicopters,  certificated  in  any 
category,  with  a  main  rotor  blade  assembly 
(blade),  part  number  (P/N)  5611^20501  or 
P/N  61170-20201.  installed,  having  one  of 
the  following  four-digit  or  eight-digit  serial 
numbers: 


1282-1554 

3305-3106 

2183 

3317-3115 

2380-2498 

3343-3147 

2495 

3343-3648 

2500 

3364-3180 

2520 

3451-3239 

2521 

3491-3278 

2644  . 

3499-3938 

2673 

3511-3293 

2716-2683 

3512-3292 

2721 

3517-3311 

2751 

3525-3310 

2781-2644 

3637-3459 

2800-2671 

3694-3481 

2817 

3748-3543 

2819 

3752-3527 

2839 

3753-3528 

2883 

3840-3620 

2919-2771 

3966-3737 

3006 

4216-4392 

3016-2850 

4787-4793 

3019 

4800-4794 

3138 

4835-4790 

3168-3585 

5484-5363 

3192-2999 

5974-5816 

3215-3012 

5981-5813 

3216-3023 

7060-6583 

3242-3044 

7779-7033 

3249-3052 

8099-8054 

3250-3043 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiBcted,  the 
owfner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuratioQ 
eliminates  the  unsafe  condition,  or  difilBrBnt 
actions  necessary  to  address  the  imsafe 
condition  described  in  this  AD.  Such  a 
request  shotild  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  disbonding  and  separation  of 
portions  of  the  blade,  subsequent  excessive 
vibrations,  and  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Inspect  each  blade  having  one  of  the 
afiiBcted  serial  numbers  in  accordance  with 
Section  2A  of  the  Accomplishment 
Instructions  of  Sikorsky  Alert  Service 
Bulletin  (ASB)  No.  6lBl5-2gA,  Revision  A. 
dated  May  9, 1997.  to  determine  the 
anodizing  date  for  all  blade  trailing  edge 
pocket  assemblies  (fiocket  assemblies) 
installed  on  the  blade  in  locations  as 
specified  in  the  Planning  Information 
Section,  paragraph  1D(3)  of  the  ASB,  that  ' 
were  anodized  by  Poly-Metal  Company. 
Remove  any  blade  having  a  pocket  assembly 
anodized  by  Poly-Metal  Company  during  the 
period  from  October  1, 1996  through 
December  31, 1996,  and  replace  the  blade 
with  an  airworthy  blade. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  tlwn  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  ef 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(c)  A  one-time  only  special  flight  permit 
may  te  issued  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished,  after  inspecting  all 
pocket  assemblies  for  disbondhag. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Sikorsky  ASB  No.  61B15- 
29A.  Revision  A,  dated  May  9. 1997.  This 
incorporation  by  refiarence  was  approved  bjT 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Sikorsky  Aircraft  Corporation,  Attn:  Mr.  Paul 
Dionne.  CAR  Office,  6900  Main  Street.  P.O. 
Box  9729,  Stratford,  Connecticut  06497- 
9129,  telephone  (203)  386-7860,  fax  (203) 
386-4703.  Copies  may  be  izupected  at  the 
FAA.  Office  of  the  Assistant  Chief  Counsel. 
2601  Meacham  Blvd.,  Room  663,  Foct  Worth, 
Texas:  or  at  the  Office  of  the  Federal  Ragistac. 
800  North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

(e)  This  amendment  becomes  eOactive  on 
October  6. 1997. 

bsued  in  Fort  Worth.  Texas,  on  Septemb* 
3. 1997. 

Erkl 


Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  97-24075  Filed  9-18-47;  8:45  «b1 

oooc  4ai»-is-p 


DEPARTMENT  OF  TRANSPORTATION 
Fmwm  AvMlon  AdminisljaUon 

14CFRPwt39 

[Docint  fto.  9e-ANE-tt;  Amandmenl  3»- 
1(^33;  AO  97-19-121 

Rm2120-AA64 


Airworthiness  Dirscthrss;  PfsR  A 
Whitnsy  JT8D  Sariss  Turtwtan  Engii 

AGBtCr:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  k  Whitney  JT8D-1, 
-lA.  -IB,  -7,  -7A,  -7B,  -9.  -«A.  -11, 
-15,  -17,  and  -17R  series  turbofen 
engines,  that  requires  initial  and 
repetitive  fluorescent  penetrant  and 
eddy  current  inspections  of  4th  stage 
low  pressure  turbine  (LPT)  hubs  for 
cracks,  and,  if  necessary,  replacement 
with  serviceable  parts.  This  amendment 
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is  prompted  by  a  report  of  an 
uncontained  4th  st^ge  LPT  blade 
release.  The  actions  specified  by  this  AD 
are  intended  to  prevent  a  4th  stage  LPT 
blade  release  due  to  hub  cracking, 
which  can  result  in  an  uncontained 
engine  £tilure  and  damage  to  the 
aircrafL 

DATES:  Effective  November  18, 1997. 
The  incorporation  by  reforence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  NovedAer 
18, 1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  k  Whitney,  Publication 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700,  fax  (860) 
565—4503.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Paric.  Burlington,  MA:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Stiwt.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  ■TORMATIOM  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 

suppiaerTARY  mformatkm:  a 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
JT8D-1,  -lA.  -IB,  -7,-7A,  -7B,  -9, 
-9A,  -11,  -15,  -17,  and  -17R  series 
turiroCan  engines  wras  published  in  the 
Federal  Re^ater  on  January  9, 1997  (62 
FR  1299).  That  action  proposed  to 
require  initial  and  repetitive  fluorescent 
penetrant  inspections  (FPI)  and  eddy 
current  inspections  (EQ)  of  affected  4tn 
stage  low  pressure  turbine  (LPT)  hubs 
for  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Four  commentera  support  the  rule  as 
proposed. 

Chie  conunmter  states  that  the 
inspection  should  be  performed  in  less 
than  5,900  cycles  in  service  (QS),  as 
that  was  the  number  of  CIS  between  the 
last  FPI  and  the  uncontained  event  that 
prompted  this  AD.  The  FAA  does  not 
concur.  The  FAA  has  evaluated  the  data 
and  risk  management  plan  supplied  by 
PW  that  includes  risk  analysis,  cnck 


growth  analysis,  and  field  experience 
for  the  4th  stage  LPT  hubs.  That  data 
supports  the  FAA  conclusion  that  the 
unsafe  condition  is  an  uncontained 
release  of  an  LPT  blade.  The  FAA 
concludes  the  loads  introduced  by  the 
cracking  of  the  4th  stage  hub  are  not 
sufficient  to  result  in  an  uncontained 
release  of  the  entire  4th  stage  hub. 
Further,  the  analyses  support  the  risk 
management  plan,  which  includes  a 
focused,  ultra  high  sensitivity  FPI  and 
EQ  at  the  next  piece  part  exposure.  The 
FAA  has  also  concluded  that  the  unsafe 
condition  residting  from  an  uncontained 
blade  failure  can  be  mitigated  by  a 
reduced  compliance  time  for  installing 
LPT  containment  hardware  on  engines 
in  which  certain  4th  stage  LPT  hube  are 
installed.  The  revised  compliance 
requirement  is  described  in  AD  97-10- 
14. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  381  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  6  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $137,160. 

The  regulations  adopted  herein  «vill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  30 

Air  Transportation,  Aircraft,  Aviation 
safety,  fauorporation  by  reference. 
Safety. 

Adoptioii  of  tiM  Af**"""*"* 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AiRWORTHtNESS 
OIRECTrVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aidhority:  40  U.S.C  106(g).  40113. 44701. 

f3S.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

e7-l»-U  Pntt  ft  WkHaey:  Amendment  39- 
10133.  Docket  ge-ANE-32. 

ApfdicabUity:  Prstt  k  Whitney  (PW) 
Models  JT8D-1,  -lA.  -IB,  -7,  -7 A,  -7B.  9. 
-9A.  -11,  -15.  -17,  and  -17R  tuibo&n 
enginea.  with  4th  ctage  low  proMuie  tuibins 
(LPT)  hubs  identified  by  serial  number  (S/N) 
in  Table  A  of  PW  Alait  Servica  Bulletin 
(ASB)  No.  A6274,  RevisioD  1.  dated 
December  9. 1996.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  Mrias.  and  McDonnell  Douglas  DC- 
9  terias  aircraft 

Nola  1:  This  sirMrorthineM  directive  (AD) 
applies  to  each  engine  identified  in  the 
(necedlng  applicability  provision,  regardless 
of  whetlieT  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  tha  ovmer/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessuieut  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafis  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  4th  stage  LPT  blade  feihue  due 
to  hub  cracking,  wh^  can  result  in  an 
uncontained  engine  foilure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Perform  fluorescent  penetrant 
inspection  (FPI)  and  eddy  current  inspection 
(Ea)  of  affected  4th  stage  LPT  hubs  for 
cracks,  in  accordance  with  Paragraph  2A  of 
PW  ASB  No.  Ae274.  Revision  1,  dated 
December  9.  1996.  as  follows: 

(1)  Inspect  at  the  next  time  after  the 
effsctive  date  of  this  AD  tiiat  the  hub  is 
removed  from  the  module  and  has  been 
debladed. 

(2)  Thereafter,  inspect  each  time  the  hub  is 
removed  from  the  module  and  has  been 
debladed. 
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(3)  Remove  from  service  any  cracked  4th 
stage  LPT  hub  and  replace  with  a  serviceable 
part 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  forward 
their  requests  through  an  appropriate  FAA 


Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
CO  jiplianoe  witii  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 


Document  Na 


A6274 


(c)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  Hit«  AD 
tan  be  accomplished. 

(d)  The  actions  required  by  this  AD  «t»»H 
be  done  in  accordance  with  the  following  PW 
ASB: 


1-23 


Reviaion 


1996. 


9. 


Total  Pages:  23. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  bom  Pratt  k  Whitney. 
Publication  Department,  Supervisor 
Technical  Publications  Distribution, 
M/S  132-30, 400  Main  St,  East 
Hartford.  CT  06108;  telephone  (860) 
565-7700,  fax  (860)  565-4503.  Copies 
may  be  inspected  at  the  FAA,  New 
England  Region,  OfBce  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA;  or  at 
the  OfBce  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

(e)  This  amendment  becomes  effsctive 
on  November  18, 1997. 

Issued  in  Burlington.  Massachusetto.  on 
September  10, 1997. 

Mark  C  Palmer. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-24796  FUed  9-18-97;  8:45  am) 

aajjNO  oooe  4Mfr-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  AvMlon  AdministrBtlon 

14CFRPaf13B 

[Docket  No.  96-ANE-a6;  Amendment  as- 
10134;  AO  97-19-13] 

Rm212fr-AA64 

Airworthiness  Oirsctivss;  Pratt  A 
Whitney  JT8O-a00  Sartas  Turbofan 

agency:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
94-23-03.  applicable  to  Pratt  &  Whituey 
(PW)  JT8D-200  series  turbofan  engines, 
that  currently  requires  installation  and 
periodic  inspection  of  temperature 
indicators  installed  on  the  No.  4  and  5 


bearing  compartmentscavenge  oil  tube 
and  performance  of  any  necessary 
corrective  action.  This  amendment 
requires  the  installation  and  periodic 
inspection  of  temperature  indicators  to 
all  PW  JT8D-200  series  engines, 
including  those  incorporating  the 
containment  hardware  specified  in  AD 
93-23-10.  This  amendment  is  pron^rted 
by  a  report  of  an  uncontained  ttubine 
failing  due  to  a  high  pressure  turbine 
(HPT)  shaft  fracture  on  an  engine  that 
had  the  containment  hardware  installed. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fracttire  of  the  HPT 
shaft,  which  can  result  in  uncontained 
release  of  engine  fragments,  engine  fire, 
inflight  engine  shutdown,  or  possible 
aircraft  damage. 

OATES:  Effective  October  24. 1997. 

The  incorporation  by  reference  of  PW 
Alert  Service  Bulletin  (ASB)  No.  5944, 
Revision  2.  dated  June  8. 1992,  was 
previously  approved  by  the  Director  of 
the  Federal  Register  as  of  January  31, 
1995  (59  FR  61789,  December  2, 1994). 
The  incorporation  by  reference  of  PW 
ASB  No.  5944,  Revision  3,  dated 
December  16. 1994,  is  approved  by  the 
Director  of  the  Federal  Roister  as  of 
October  24, 1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  k  Whitney.  Publication 
Department.  Supervisor  Technical 
Publications  Distribution.  M/S  132-30, 
400  Main  St,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700.  fax  (860) 
565—4503.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC 

FOR  FURTHER  MFORMATKM  CONTACT: 
Christopher  Spinney.  Aerospace 
Engineer.  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 


Buiiington.  MA  01803-5299;  telephone 
(781)  238-7175,  bx  (781)  238-7199. 
SUPPLEMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-23-03, 
Amendment  39-9065  (59  FR  61789, 
December  2, 1994),  applicable  to  Pratt  ft 
Whitney  (PW)  JT8D-200  series  htrbofan 
engines,  was  published  in  the  Federal 
Rflgiatar  on  January  9, 1997  (62  FR 
1298).  That  action  proposed  to  require 
installation  and  periodic  inspection  of 
temperattire  indicatora  to  all  PW  JT8D- 
200  series  engines,  including  those 
incorporating  the  containment  haidwaie 
modifications  reqiured  by  AD  93-23-10. 
Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  tha 
comments  received. 

One  commenter  states  that  the 
inspection  interval  should  be  increased 
from  65  hours  time  in  service  (TIS)  to 
-75  hours  TIS.  as  this  increased  interval 
could  be  incorporated  into  the  service 
check  of  that  operator's  maintenance 
program.  The  FAA  disagrees.  Previous 
alternative  methods  of  compliance 
(AMOCs)  have  been  ^proved  to  adjust 
the  inspection  interval  on  a  case-by-case 
basis,  and  the  operator  is  invited  to 
apply  for  an  AMOC  using  the  usual 
procedure.  Generally,  however,  the 
compliance  interval  remains  at  65  boors 
TIS. 

One  commenter  states  that  the 
reporting  requirements  of  the  AD  should 
be  eliminated,  as  the  original  AD 
terminated  reporting  requirements  six 
months  after  the  effective  date  of  the 
AD.  The  FAA  conctin  and  has 
eliminated  the  reporting  requirements 
in  the  final  nile. 

One  commenter  notes  that  the 
containment  hardware  has  been 
ineffective  in  ensuring  containment  and 
that  costs  associated  with  installing  the 
containment  hardware  have  been 
excessive.  The  commenter.  however, 
offen  no  objection  to  the  proposed  rule. 
The  indirect  costs  of  operating  «ngin«>« 
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with  the  containment  hardware 
installed  are  not  directly  related  to  this 
proposed  riile,  and.  therefoie,  are  not 
addressed  in  the  economic  analysis  for 
this  rule.  A  full  cost  analysis  for  each 
AD,  including  such  indirect  costs,  is  not 
necessary  since  the  FAA  has  already 
performed  a  cost  benefit  analysis  wlien 
adopting  the  airworthiness  requirements 
to  which  these  engines  were  originally 
certificated.  A  finding  that  an  AD  is 
warranted  means  that  the  original 
design  no  longer  achieves  the  level  of 
safety  specified  by  those  airworthiness 
requirements,  and  that  other  required 
actions  are  necessary,  such  as 
containment  hardware,  or  as  in  this 
case,  installation  and  inspection  of 
temperature  indicators.  Because  the 
ori^nal  level  of  safety  was  already 
determined  to  be  cost  beneficial,  these 
additional  requirements  needed  to 
return  the  engine  to  that  level  of  safety 
do  not  add  any  additional  regulatory 
burden,  and,  therefore,  a  full  cost 
analysis  would  be  redundant  and 
unnecessary. 

One  commenter  supports  the  AD  as 
propoeed  on  the  assumption  that  the  AD 
requires  diagnostic  inspections  should 
the  required  oil  temperature  indicators 
show  signs  that  high  oil  temperatures 
have  occurred  within  the  engine.  The 
AD  does  reqidre  troubleshooting  and 
diagnostic  testing  and  corrective  action 
in  accordance  with  service  documents 
incorporated  by  reference. 

After  careful  review  of  the  available 
data,  including  the  conmients  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the . 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,432  series 
engines  of  the  afiiacted  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,044  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1.5  work 
hoiirs  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $93,960. 

The  regiilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  {>ower  and 
respcosibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSEB. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  rafinence. 
Safety. 

Adoptioii  of  the  AnHndment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follovrs: 

AnAority:  49  U.S.C  IMHg).  40113. 44701. 

130.13    [Amsndadl 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9065  (59  FR 
61789,  December  2. 1994)  and  by  adding 
a  new  airworthiness  directive, 
Amendment  39-10134.  to  read  as 
follows: 

•7-l»-13  Pratt  a  WhitMy:  Amendment  39- 
10134.  Docket  96-ANE-3S.  Supersedes 
AD  M-23-03.  Amendment  39-9065. 

Applicability:  Pratt  h  Whitney  (PW)  JTSD- 
209,  -217,  -217A.  -217C.  and  -219  turbofan 
engines,  installed  on  but  not  limited  to 
KifaJ3onneU  Douglas  MD-aO  series  and  Boeing 
727  series  aircraft 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modi  Bed,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiiBCted,  tha  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effiact  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafa 
condition  has  not  been  eliminated,  the 


request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fractuie  of  the  high  pressiiie 
turbine  (HPT)  shaft,  which  can  result  in 
uncontained  release  of  engine  fragments, 
engine  fire,  inflight  engine  shutdown,  or 
possible  aircraft  damage,  accomplish  the 
following: 

(a)  Ins^l  and  inspect  on*  or  two 
temperature  indicators,  part  number  (P/N) 
810486,  or  a  single  or  double  set  of  P/N 
809129  and  P/N  809130  temperature 
indicators,  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube,  as  follows: 

(1)  liutall  temperature  indicators  on  the 
No.  4  and  5  bearing  compartmeBt  scavenge 
oil  tube  in  accordance  with  Section  2.A41)  of 
the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  5944. 
Revision  3,  dated  December  18, 1904,  or 
Revision  2,  dated  )une  8,  1992,  within  90 
days  after  the  efiEsctive  date  of  this  AD. 

(2)  Visually  inspect  temperature  indicaton 
within  65  hours  TIS  of  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection. 

(3)  If  upon  inspection,  the  color  of  any 
temperature  indicator  windo«ir(s)  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing  and  corrective  action 
as  requhed,  in  accordaitce  with  Section 
2.A(2)  (c)  and  (d)  or  (f)  and  (g),  as  applicahls, 
of  the  Accomplishment  Instructions  of  PW 
ASB  No.  5944,  Revision  3,  dated  December 
16,  1994,  or  Revision  2,  dated  Jime  8, 1992. 
Prior  to  returning  the  engine  to  service, 
replace  any  temperature  indicator  that  has 
turned  black  and  inspect  in  accordance  with 
paragraphs  (aH2)  and  (a)(3)  of  this  AD. 

(b)  For  aircraft  installations  utilizing  one  P/ 
N  810486  indicator  or  one  set  of  P/N  809129 
and  809130  indicators,  and  inspection 
reveals  a  "*'— *"B  indicator,  inspect  the 
remaining  temperature  indicator,  if 
applicable,  to  determine  if  the  indicator 
window  has  turned  completely  black  If  the 
indicator  window  has  turned  completely 
black,  perform  troubleshooting  and 
diagnostic  testing,  and  corrective  action  as 
required,  in  accordance  with  paragraph  (a)(3) 
of  this  AD.  If  the  indicator  window  has  not 
turned  completely  black  or  If  there  are  no 
addiUonal  indicators  installed,  then  install  a 
new  indicator  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instruction  of 
PW  ASB  No.  5944.  Revision  No.  3,  dated 
December  16, 1994,  or  Revision  2,  dated  June 
8, 1992,  prior  to  return  to  service,  and 
visually  inspect  the  temperature  indicator 
within  65  hours  TIS  since  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection  in 
accordance  with  paragraphs  (a)(2)  and  (aM3) 
of  this  AD. 

(c)  For  aircraft  installations  utilizing  two  P/ 
N  810486  indicators  or  two  sets  of  P/N 
809129  and  809130  indicators,  and 
inspection  reveals  a  missing  indicatorfs). 
inspect  the  remaining  temperature 
indicator(s),  if  applicable,  to  determine  if  the 
indicator  window  has  turned  completely 
black  If  the  indicator  window  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing,  and  corrective  action 
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as  required,  in  accordance  with  paragraph 
(a)(3)  of  this  AD.  If  the  indicator  window  has 
not  turned  completely  black,  install  a  new 
indicatoi<s)  in  accordance  with  Section 
2^(1)  of  the  Accomplishment  Instructions 
of  PW  ASB  No.  5944,  Revision  3,  dated 
December  16. 1994,  or  Revision  2,  datad  June 
8. 1992,  prior  to  return  to  service,  and 
visually  inspect  the  temperature  indicator 
within  85  hours  TIS  since  installation. 
Tbareafiar,  inspect  at  intervals  not  to  exceed 
85  houis  TIS  since  last  inspection  in 


accordanca  witii  paragraphs  (a)(2)  and  (aK3) 
of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  forward 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  said  it  to  the 
Manager,  Engine  Certification  OfiKce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  mthnd  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  OfBoe. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  md  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
doxH  in  accordance  with  the  foUowiiw  PW 
ASBa: 


Document  No. 


5044 

Total  pages:  35. 
5044 _ 

Totil  pa0es:  44. 


1-36 


16.1 
June  8, 1992. 


This  incorporation  by  refiaranca  of  PW  ASB 
Na  5944,  Revision  2,  dated  June  9, 1993,  was 
previously  approved  by  the  Director  of  the 
Vuiani  Raghlai  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  part  51  as  of  January  31, 
1995  (59  FR  61789.  December  2. 1904). 
Copies  may  be  obtained  from  Pratt  a 
Whitney.  Publication  Department,  Supervisor 
Technical  Publications  Distribution, 
M/S  132-30.  400  Main  St..  East  Hartford,  CT 
06108;  telephone  (860)  565-7700.  hx  (860) 
565-4503.  Copies  may  be  inspected  at  the 
FAA,  New  England  Rag^on,  Office  of  the 
Assistant  Chief  Cotmsel,  12  New  England 
Executive  Park,  Burlington.  MA:  or  at  the 
Office  of  the  Federal  Roister.  800  N<»th 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

(g)  This  amendment  becomes  effactive  on 
October  24. 1997. 

Issued  in  Burlingttm.  Massachusetts,  on 
September  10. 1997. 

MarkCFnfaner. 

Acting  h/bmager.  Engine  and  PmpeUer 
Directorate,  Aircraft  Certification  Smvice. 
[FR  Doc.  97-24797  Filed  9-1^7;  8:45  am] 

SaiMQ  OOOC  4S1»-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  ST-ANE-OT;  Amendment  3»- 
1013S;  AO  97-19-14] 

RiN  2120-AA64 

Airworthiness  Directives;  Pratt  A 
Whitney  JT80  Series  Turtwten  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  )T8D 
series  turbo£an  engines,  that  currenUy 


requires  inspections  of  low  pressure 
tiirbine  (LPT)  blade  sets  ftff  blade 
shroud  CTossnotch  wear,  and  removal,  if 
necessary.  In  addition,  the  current  AD 
requires,  as  a  terminating  action  to  the 
inspections,  installation  of  improved 
LPT  containment  hardware,  and 
installation  of  an  improved  No.  6 
bearing  scavenge  piunp  bracket  bushing. 
This  amendment  Iceeps  the  compliance 
actions  of  the  current  AD  intact  but 
changes  the  compliance  time  for  LPT 
containment  hardware  installation  from 
the  cturent  calendar  end-date  to 
December  31,  1998,  for  engines  th«t 
contain  suspect  4th  stage  hubs 
identified  by  serial  number.  This 
amendment  is  prompted  by  a  report  of 
a  fourth  stage  hub  manufacturing  defect 
that  led  to  the  Cailure  of  the  hub  and 
subsequent  release  of  LPT  blades.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  dantage  to  the 
aircraft  resulting  bom  engine  debris 
following  an  LPT  blade,  shaft,  at  hub 
feilure. 

DATES:  Effective  October  24. 1997. 

The  incorporation  by  reference  of  PW 
Alert  Service  BuUetin  No.  A6131, 
Revision  1.  dated  May  16, 1995;  PW 
Alert  Service  Bulletin  No.  A6131. 
Revision  2,  dated  July  28. 1997;  PW 
Alert  Service  Bulletin  No.  A6274, 
Original,  dated  November  7, 1996;  and 
PW  Alert  Service  Bulletin  No.  A6274. 
Revision  1,  dated  December  9, 1996.  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  24, 1997. 

The  incorporation  by  reference  of  all 
other  publications  listed  in  the 
regulations  was  previously  approved  as 
of  November  14. 1994  (59  FR  51842. 
October  13. 1994). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford.  CT  06108;  telephone  (860) 


565-6600.  fex  (860)  565-4503.  Tllis 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  Fjigland  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Parle.  Burlington.  MA 
01803-5299;  or  at  the  Office  of  the 
Federal  Re^er,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC 


FOR  RMTHER  WTOWMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  OfBce. 
FAA.  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Buriington.  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 

suppiaefTARV  inpormation:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-20-08, 
Amendment  39-9036  (59  FR  51842, 
October  15. 1994),  applicable  to  Pratt  ft 
Whitney  (PW)  JT8D-1,  -lA,  -IB,  -7, 
-7A,  -7B,  -9,  -9A,  -11,  -15.  -17.  and 
-17R  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
April  1,  1997  (62  FR  15437).  That  action 
proposed  to  reqture  inspections  of  low 
piressure  turbine  (LPT)  blade  sets  for 
blade  shroud  crossnotch  wear,  and 
removal,  if  necessary.  In  addition,  the 
current  AD  requires,  as  a  terminating 
action  to  the  in8(>ections,  installation  of 
improved  LPT  containment  hardware, 
and  installation  of  an  improved  No.  6 
bearing  scavenge  pump  bracket  bushing. 
The  proposal  would  have  reduced  the 
compliance  time  for  LPT  containment 
hardware  installation  from  the  current 
calendar  end-date  to  December  31, 1998. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
maifing  of  this  amendment  Due 
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consideration  has  been  given  to  the 
comments  received. 

Eight  commentera  state  that  the  more 
stringent  compliance  times  should  only 
be  applicable  to  those  engines  that  have 
a  suspect  4th  stage  LPT  hub  installed. 
Otherwise,  the  proposed  AO  imposes  an 
undue  burden  to  operators,  since  the 
proposed  AD  does  not  specifically 
address  the  threat  of  the  4  th  stage  hub 
suspect  population.  The  commenters 
offer  several  alternatives,  such  as 
withdrawal  of  the  NPRM.  writing  a 
stand  alone  AD,  changing  the 
compliance  paragraph,  and  adding  a 
paragraph  to  NPRM  Docket  No.  96- 
ANE-32.  The  FAA  concurs  with  the 
comments  and  is  changing  the 
compliance  paragraph  accordingly.  This 
final  rule  contains  a  new  compliance 
schedule,  which  is  intended  to  meet  the 
threat  of  an  blade  release  due  to  the 
£ulure  of  the  4th  stage  LPT  hub.  The 
threat  of  a  4th  hub  failure  has  been 
isolated  to  a  suspect  population  of  hubs 
listed  in  PW  Alert  Service  Bulletin  No. 
A6274,  Revision  1,  dated  December  9, 
1996. 

Two  ctHumenters  state  that  the  third 
stage  turbine  air  sealing  ring  should  not 
have  the  more  stringent  compliance 
times,  as  the  third  stage  turbine  air 
sealing  ring  does  not  affect  4th  stage 
LPT  containment,  which  is  why  the 
compliance  end-date  is  being  moved  up. 
The  FAA  concurs.  The  third  stage 
turbine  air  sealing  ring  does  not 
contribute  to  the  containment  of  4th 
stage  LPT  blades,  therefore  the  FAA  has 
removed  the  more  stringent  compliance 
times  for  the  third  stage  turbine  air 
sealing  ring  in  this  final  rule.  The  FAA 
has  also  relaxed  the  compliance  time  for 
the  improved  No.  6  bearing  scavenge 
pump  bracket  biiahing,  as  this  part  also 
does  not  contribute  to  the  containment 
of  4th  stage  LPT  blades  released  due  to 
a  4th  stage  hub  fracture. 

One  conunenter  states  that  the  AD 
cannot  be  complied  with  on  schedule  as 
the  replacement  hardware  is  not 
available.  The  FAA  does  not  concur. 
The  manu&cturer  has  advised  the  FAA 
that  there  are  no  cxurent  or  foreseen 
shortages  of  hardware  that  will  slow 
down  operators'  ability  to  comply  with 
the  AD. 

One  conmienter  states  that  the 
proposed  rule  should  be  withdrawn,  as 
the  risk  is  within  acceptable  limits 
without  any  further  action  and  the 
actions  described  in  NPRM  Docket  No. 
96-ANE-32  are  adequate  to  prevent 
future  occurrences  of  uncontained 
failures  from  this  cause.  The  FAA  does 
not  concur.  While  not  yet  published,  the 
actions  proposed  in  NPRM  Docket  No. 
96-ANE-32  would,  if  adopted, 
minimim*  the  threat  of  an  uncontained 


blade  release  due  to  a  hub  fracture.  The 
FAA  has  also  evaluated  the  risk  and 
crack  growth  analysis  data  and  field 
experience  for  the  4th  stage  LPT  hub 
and  the  data  supports  the  conclusion 
that  the  failure  mechanism  is  the  loss  of 
a  4th  stage  LPT  blade  and  that  the  hub 
field  management  program  must  address 
non-containment  of  the  LPT  blade  as 
well  as  tha  inspection  of  the  LPT  hub 
for  cracks.  The  FAA  feels  the  added 
measure  of  security  offered  by  the 
improved  containment  is  warranted  in 
this  case.  However,  the  FAA  agrees  the 
more  aggressive  containment  schedule 
should  only  apply  to  those  hubs  at 
highest  risk  of  failing  and  releasing  a 
blade  as  outlined  in  the  compliance 
section  described  in  previous  responses 
to  conmients. 

One  conunenter  states  that 
accomplishment  of  the  actions 
described  in  PW  ASB  No.  A6131. 
Revision  1,  dated  May  16,  1995,  should 
be  an  acceptable  alternative  method  of 
compliance  to  the  AD's  reference  of  the 
Original  veraion  of  the  ASB.  The  FAA 
concun  and  has  added  reference  to 
Revision  1  to  the  compliance  section  of 
this  final  rule. 

One  conunenter  states  concern  that 
the  same  contaiiunent  hardware  will  be 
required  for  engines  required  to 
accomplish  the  actions  described  in  AD 
94-20-09  covering  "A"  model  engines. 
The  FAA  does  not  concur.  The  suspect 
hubs  are  not  approved  for  installation 
on  "A"  model  engines;  therefore,  a 
similar  condition  does  not  exist  for  the 
"A  "  models. 

Three  conunentera  support  the  rule  as 
proposed. 

In  addition,  the  FAA  has  reviewed 
and  approved  the  technical  contents  of 
PW  ASB  No.  A6274,  Revision  1,  dated 
December  9, 1996,  and  Original,  dated 
November  7, 1996,  that  describe 
procedures  for  repetitive  inspections  of 
affected  LPT  hubs;  and  PW  ASB  No. 
A6131,  Revision  2,  dated  Jidy  28, 1997. 
that  dMcribes  procedures  for 
installation  of  the  improved  No.  6 
bearing  scavenge  pump  bracket  bushing. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previoiisly. 

The  FAA  has  determined  that  the 
rhangw  to  the  AD  would  neither 
increase  the  scope  of  the  required 
actions  over  the  current  AD,  nor 
increase  the  economic  burden  on 
operators  over  the  costs  of  complying 
with  the  current  AD.  While  the  new  AD 
alters  the  compliance  times,  operators 
should  still  be  able  to  perform  the 
required  actions  at  scheduled 


maintenance.  Therefore  the  FAA  has 
determined  that  this  new  AD  will  result 
in  no  additional  economic  impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  variotis 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discxissed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  poeitive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  tha  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOftESSES. 

List  of  Sobfects  in  14  CFR  PaH  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  refemtce. 
Safety. 

Adoption  of  the  AmBBdmmt 

Accordingly,  pursuant  to  the 
authority  deleg^ed  to  me  by  tha 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  AviaticHi  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnllMwity:  49  U.S.C  106(g),  40113, 44701. 

130.13    [AimndMq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9036  (59  FR 
51842,  October  15, 1994)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

97-1S-14  Pratt  a  Wkitnej:  Amendment  39- 
1013S.  Docket  97-ANE-07.  Supenades 
AD  94-20-08,  Amendment  39-9036. 

Applicability:  Pratt  &  Whitney  (PW)  JT8D- 
1,  -lA,  -IB,  -7,  -7A,  -7B,  -9,  -9A,  -11,  -15. 
-17,  and  -17R  tuibofiui  engines,  installed  on 
but  not  limited  to  Boeing  737  and  727  series 
aiiciaft.  and  McDonnell  Douglas  DC-9  series 
aiicnft. 


Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affiected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effisct  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
from  engine  debris  following  a  low  pressure 
turbine  (LPT)  blade,  shaft,  or  hub  failure, 
accomplish  the  following: 

(a)  For  engines  that  do  not  contain  fiui 
axliaust  inner  front  duct  segment  assemblies 
that  are  installed  in  accordimce  with  PW 
Alert  Service  Bulletin  (ASB)  No.  6039, 
Revision  3,  dated  October  15, 1993,  or  earlier 
revisions  of  PW  ASB  No.  6039,  and  either 
PW  honeycomb  third  stage  outer  airseal  Part 
Number  (P/N)  801931.  802097,  797594,  or 
798279;  or  Pyromet  Industries,  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
PI9338;  Of  McClain  International,  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
M2433;  or  a  turbine  case  shield  assembly 
installed  in  accordance  with  PW  ASB  No. 
8039.  Revision  3,  dated  October  15, 1993.  or 
earlier  revisions  of  PW  ASB  No.  6039;  or  a 
third  stage  blade  set  that  has  third  stage 
turbine  blades  that  were  installed  in 
accordance  with  PW  SB  No.  5331,  dated 
October  27, 1982,  accomplish  the  following: 

(1)  Conduct  initial  and  repetitive 
inspections  on  installed  third  and  fourth 
stage  LPT  blade  sets,  and  remove  and  replace 
with  serviceable  blade  sets,  as  necessary,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A5913.  Revision  6.  dated  October  15, 1993; 
or  PW  ASB  Na  A5913,  Revision  5.  dated 
August  10, 1992;  or  PW  ASB  No.  A5913, 
Revision  4.  dated  February  20, 1992.  as 
fiollovra: 

(i)  Initially  inspect  the  blade  shroud    , 
crossnotches  of  the  third  stage  LPT  blade  set 
when  specified  in  paragraphs  (a)(l)(i)(A)  or 
(a)(l)(i)(B)  of  this  AD,  whichever  occurs  later. 
Engines  that  contain  a  third  stage  blade  set 
that  have  third  stage  turbine  blades  that  were 
installed  per  the  requirements  specified  in 
PW  Service  Bulletin  (SB)  No.  5331,  dated 
October  27, 1982,  do  not  require  the  third 
stage  blade  set  inspection. 

(A)  Inspect  within  6,000  cycles  or  6,000 
hours  time  in  service,  whichever  occurs  first, 
since  new.  since  the  last  blade  shroud    ~ 
croasnotch  inspection  specified  in  Section 
72-53-12  of  PW  JT8D  Engine  Manual  P/N 
481672.  or  since  last  blade  shroud  crossnotch 
repair  tliat  was  accomplished  per  the 
requiremaots  specified  in  Section  72-53-12 
of  PW  JT8D  Engine  Manual  P/N  481672;  ot 


(B)  Inspect  within  1.000  cycles  or  1,000 
hours  time  in  service  since  November  14, 
1994.  whichever  occurs  first 

(ii)  Initially  inspect  the  blade  shroud 
crossnotches  of  the  fourth  stage  LPT  blade  set 
when  specified  in  paragraph  (a)(l)(ii)(A)  or 
(a)(l)(ii)(B)  of  this  AD,  whichever  occurs 
later.  Engines  that  contain  fan  exhaust  inner 
front  duct  segment  assemblies  that  were 
installed  per  the  requirements  of  PW  ASB 
No.  6039.  Revision  3,  dated  October  15, 1993. 
or  earlier  revisions  of  PW  ASB  No.  6039.  do 
not  require  the  fourth  stage  blade  set 
inspection. 

(A)  Iiupect  within  6,000  cycles  or  6,000 
hours  time  in  service,  whichever  occurs  first 
since  new,  since  the  last  blade  shroud 
crossnotch  iiupection  specified  in  Section 
72-53-13  of  PW  JT8D  Engine  Manual  P/N 
481672,  or  since  last  blade  shroud  crossnotch 
repair  that  was  accomplished  per  the 
requirements  specified  in  Section  72-53-13 
of  PW  JT8D  Engine  Manual  P/N  481672;  or 

(B)  Inspect  within  1,000  cycles  or  1,000 
hours  time  in  service  since  November  14. 
1994,  whichever  occurs  first 

(iii)  Thereafter,  inspect  the  third  and  fourth 
stage  LPT  blade  sets  in  accordance  with  the 
procedures  and  interrals  specified  in  PW 
ASB  No.  A5913,  Revision  6,  dated  October 
15, 1993: 

(2)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  install  the  improved  inner 
front  fan  exhaust  duct  and  associated 
hardware  in  accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  PW  ASB 
A6110,  Revision  1.  dated  October  15, 1993, 
as  follows: 

(i)  For  engines  that  have  a  4th  stage  LPT 
hub  installed  with  a  serial  number  listed  in 
PW  ASB  A6274,  Table  A.  dated  November  7. 
1996.  or  Revision  1,  dated  December  9, 1996. 
install  the  improved  iimer  front  fan  exhaust 
duct  before  December  31. 1998,  or  8.000 
hours  time  in  service  since  November  14. 
1994.  or  7,000  cycles  in  service  since 
November  14,  1994,  whichever  occurs  first 

(ii)  For  engines  that  do  not  have  a  4th  stage 
LPT  hub  installed  with  a  serial  number  listed 
in  PW  ASB  A6274.  Table  A,  dated  November 
7. 1996,  or  Revision  1,  dated  December  9, 
1996.  install  the  improved  iimer  front  fsn 
exhaust  duct  before  December  31. 1999.  or 
8,000  hours  time  in  service  since  November 
14. 1994,  or  7,000  cycles  in  service  since 
November  14, 1994,  whichever  occurs  latest 

(3)  At  the  next  access  to  the  third  stage 
turbine  air  sealing  ring,  install  the  improved 
third  stage  tiirbine  air  sealing  ring  and 
associated  hardware  in  accordance  with  Part 
B  of  the  Accomplishment  Instructions  of  PW 
ASB  A6110.  Revision  1.  dated  October  15. 

1993.  The  installation  of  the  improved  thijrd 
stage  turbine  air  sealing  ring  must  occur  no 
later  than  December  31, 1999,  or  8,000  hours 
time  in  service  since  November  14, 1994,  or 
7,000  cycles  in  service  since  November  14, 

1994.  whichever  occurs  latest 

Note  2:  Third  stage  turbine  outer  air  seal, 
P/N  M2533,  is  an  acceptable  alternative  to 
PW  P/N  811962  for  compUance  with  this 
paragraph. 

(4)  At  the  next  shop  visit  after  the  eSsctive 
date  of  tliis  AD.  install  the  improved  No.  6 


bearing  scavenge  pump  bracket  bushing  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6131,  dated 
August  24. 1993.  or  Revision  1.  dated  May 
16, 1995,  or  Revision  2,  dated  July  28, 1997. 
The  installation  of  the  improved  No.  6 
bearing  scavenge  pump  bracket  bushing  must 
be  accomplished  no  later  than  December  31, 
1999,  or  8,000  hours  time  in  service  since 
November  14, 1994,  or  7,000  cycles  since 
November  14, 1994.  whichever  occurs  latest 

(5)  Accomplishment  of  the  installations 
required  by  paragraphs  (a)(2),  (a)(3),  and 
(a)(4)  of  this  AD  constitutes  terminating 
action  to  the  repetitive  inspections  required 
by  paragraph  (aXD  of  this  AD. 

(b)  For  engines  that  do  contain  Can  exhaust 
inner  front  duct  segment  assembUes  that  are 
installed  in  accordance  with  PW  ASB  No. 
6039,  Revision  3.  dated  October  15, 1993,  or 
earUer  revisions  of  PW  ASB  No.  6039,  and 
either  PW  honeycomb  third  stage  outer 
airseal  P/N  801931,  802097,  797594,  or 
798279;  or  Pyromet  Industries,  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
PI9336;  or  McClain  International,  Inc., 
honeycomb  tiiird  stage  outer  airseal  P/N 
M2433;  or  a  turbine  case  shield  assembly 
mstalled  in  accordance  with  PW  ASB  No. 
6039,  Revision  3,  dated  October  15. 1993,  or 
earlier  revisions  of  PW  ASB  No.  6039;  or  a 
third  stage  blade  set  that  has  third  stage 
turbine  blades  that  were  installed  in 
accortlance  with  PW  SB  No.  5331,  dated 
October  27, 1982,  peifmm  the  installations 
required  by  paragraphs  (a)(2),  (a)(3),  and 
(a)(4)  of  this  AD,  at  the  times  specified  in 
those  respective  paragraphs. 

(c)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  separation  of 
pairs  of  major  mating  engine  flanges  or  the 
removal  of  a  disk,  hub.  or  spool  at  a 
maintenance  fiu:ihty  that  is  capable  of 
compliance  with  the  instructions  of  this  AD, 
regardless  of  other  plaimed  maintenance, 
except  for  field  maintemmoe  type  activities 
performed  at  this  maintenance  bcility  in  lieu 
of  performing  thnn  on-wing  or  at  another 
peripheral  bciUty. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  OfBce.  Operators  shall  forward 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  nuy  be 
obtained  from  the  Engine  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199. 
of  the  Federal  Aviation  Regiilations  (14  CFR 
21.197  and  21.199}  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
dons  in  accordance  with  the  following  PW 
service  documents: 
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Document  No. 


ASB  No.  A5913 
Total  pages:  12. 
ASBNo.  A6110 
Total  pages:  59. 
ASBNO.A6131 
Total  pages:  13. 
ASBNO.A6131 
Total  pages:  14. 
ASBNo.  A6131 
Total  pages:  21. 
ASB  No.  A6274 


ToW  pages:  23. 

ASB  hk>.  A6274  

Attachment  ND(P-889 
Total  pages:  62. 


Pages 


1-12 

1-50 

1-13 

1-14 

1-21 

1.2 

3.4 

5 

6-22 

23 

1-23 
1-39 


RevWon 


6  

Originirf 

1  

2  ™...... 


Original 

1  

Original 
1  


Original 
Original 


Dale 


October  15.  1993i 
October  15. 1993. 
August  24. 1993. 
May  16.  1996. 
July  28.  1997. 

Oecembar  9, 1996. 

November  7,  1996. 
December  9,  1996. 
November  7, 1996. 
December  9.  1996. 

November  7, 1906. 
November  1. 1996. 


This  incorporation  by  lefBrance  of  PW  ASB 
No.  A5913.  Revision  6,  dated  October  15, 
1993;  and  PW  ASB  No.  ABllO,  Revision  1. 
dated  October  15. 1993;  was  previously 
approved  by  tba  Director  of  tbe  Federal 
Register  in  accordance  witb  5  U.S.C  552(a) 
and  1  CFR  part  51  as  of  November  14. 1994 
(59  FR  91842.  October  13, 1994).  Copies  may 
be  obtained  from  Pratt  &  Whitney,  400  Main 
St.  East  Hartford,  CT  06108;  telephone  (860) 
565-6600,  £ax  (880)  565-4503.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel.  12  New 
KnglmiW  Executive  Park,  Burlington,  MA;  or 
at  the  OfBce  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

(g)  This  amendment  becomes  efEsctive  on 
October  24. 1997. 

Issued  in  Borlington,  Moaeachtisetts,  on 
September  10. 1997. 
Mark  C  FabMT. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-24798  Filed  9-18-97;  8:45  am] 
oooE  4aw-iaA) 


DEPARTMENT  OF  TRANSPORTATION 

Fedefil  Aviation  AdmtnistnMkNi 

14  CFR  Part  97 

[Docket  Na  2M18;  AindL  Noc1821l 

Standard  tnatnanant  Approach 
Prtwerliif  •  lliiaeallanaoua 


AOBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


f:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  far  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 


the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnmient  flight  rules 
at  the  afEacted  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refiarence — approved 
by  the  Director  of  the  Fedural  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 

A00RE88E8:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  fallows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA  Headquarters 
Building,  800  Independence  Avenue. 
SW..  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  aCCacted  airport  is 
located;  or 

3.  The  Fli^t  Inspection  Area  Office 
which  originated  the  SIAP. 

FbrFtucAose 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is^ 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office. 
Washington.  DC  20402. 


FOR  RJRTMER  arOWHATIOM  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS— 420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPI^MBITARY  INTOWtATION;  This 
amendment  to  part  97  of  the  Federal    . 
Aviation  Regulations  (14  CFR  part  97) 
establiahes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  eech  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  DaU 
Center  (FDC)/Permanent  0>)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
far  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  farmat  make  their  verbatim 
publication  in  the  Federal  Kegjetr 
expensive  and  impracticaL  Piuther. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
doctmients  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  efiiactive  dates  of  the 
SIAF^.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
fallowing  FDC/P  NOTAN  far  each  SIAP. 
The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circtunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  efiiactive  in  less  than  30  days. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  malcing  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimnl  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  signfficant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 

Liat  of  Subjecta  in  14  CFR  Fait  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air).     :  ._•  v 


Issued  in  Washington,  DC  on  September  S. 
1997. 

Thoous  E.  Stnckajr, 

Acting  Director,  FHght  Standards  Serrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  ApprtMdi 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97--8TANDAR0  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  il 
revised  to  read  as  follows: 

Antfanrlty:  49  U.S.C  40103,  40113,  40120. 
44701: 49  U.S.C  106(g):  and  14  (7R 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

Effective  Upon  Publication 


R)Cdate 

Stale 

City 

Airport 

FDC  No. 

SIAP 

0a«V97... 
06/20/97... 
08C0/97... 
08«V97  ... 

08A22/97... 
08/22/97... 
06/22/97  ... 
08/22/97... 
08/22/97  ... 
08/25/97... 
09i«M/97... 

NC 
NC 
NC 
WV 

Ml 
LA 

Sattsbury 

Salisbury . 

Sabatxjry  ......„.,._.... 

Hkins 

Champaign/UrtMra 
Champaigr^MMna 
ChampaignAJrbana 
Champaigr^rbana 
ChampaignAlrbana 

Holland  

Alexandna 

RoKvan  County 

Rowan  County ._.„ 

Rowan  County  .    

'EMns-Randoiph  County,  Jennings  Rarv 
dolph  field 

University  of  Illinois— Willard 

University  of  Illinoia-Willard  

Univereity  of  IIHnois— Willard  

Unrversjty  of  IIMnois— Willard  

University  of  IHInots— Willard  

Park  Township ......     ^ 

Alexandria  InU 

7/5505 
7/5596 
7/5597 
7/5609 

7/5641 
7/5843 
7/5644 
7/5645 
7/5646 
7/5/03 
7/5869 

VOR  or  GPS  Rwy  2.  Amdt  5A„ 

VORorGPS-AAmdl7... 

VOR  or  QPS  Rwy  20.  Amdt  1A.. 

L0A-CAmdl6A... 

NDB  or  GPS  Rwy  32L,  Amdl  10... 
VOR  or  GPS  Rwy  4L,  Amdl  ia„ 
LOC  BC  R¥»y  14R,  Amdt  7.« 
ILS  Rwy  32L.  Amdl  11... 
VOR/DME  or  GPS  Rwy  22R.  Amdl  7- 
NOB  or  GPS  Rwy  23.  Amdl  2A.. 
GPS  Rwy  18.  Orlg... 

[FR  Ooc.  97-24993  Filed  9-lfr-97;  8:45  am] 
■UMO  COOK  4t1*-1»-M 


ACTION:  Final  nde. 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminiatration 
14CFRPartf7 

[Docket  No.  29019;  AmdL  Na  1822] 

Standard  InatninMnt  Approach 
Proeaduraa;  Mlacallaneoua 
Ainandmanta 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


HUMMAflV:  This  amendment  est^lishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspwce 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 


instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  die  amendatory 
provisions. 

Incorporation  by  refsrence — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  re^proved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows:  > 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
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Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  aSiscted  airport  is 
located;  or 

3.  The  Flight  hupection  Area  Office 
which  originated  the  SIAP. 

ForPurchaaa 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  BuUding,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

BySubecripdMi 

Copies  of  all  SIAP's,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
POn  FURTHER  MFORMATKM  CONTACT: 
Paul  |.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  MF0RMAT10N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  doomients  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  $  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
spet^  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  Impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form  - 
docujnents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
afiected  CFR  sections,  with  the  types 
and  efbctive  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 


This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
afiected  airports. 

The  FAA  has  determined  through 
testing  that  current  nonlocalizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  airoaft  equipped  with 
Global  Positioning  System  (GPS) 
eqtiipment  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS"  in  the  title 
without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  procedure  is  developed,  the 
procedure  title  will  be  altered  to  remove 
"or  GPS"  from  these  non-localizer,  non- 
precision  instrument  approach 
procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flowm 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  tbe  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  inunediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  terhniral  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  op>erationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  Septamber  5, 
1997. 

ThoiiM  E.  StBcfcay, 
Acting  Directar,  Flight  Standardt  Service. 

Adaption  of  ibe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  MSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Aathwily:  49  U.S.C  100(g),  40103,  40106. 
40113-40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

2.  Amend  97.23, 97.27, 97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates 

•  •  •  Effective  Oct  9,  1997 

Eagle  River,  WI.  Eagls  River  Union,  VOR/ 
DME  RWY  4,  Amdt  1  Cancsllad 

Eagle  River.  WI.  Eagle  Rivw  Union.  VOR/ 
DME  RWY  4,  Amdt  lA 

(FR  Doc.  97-24994  Filed  9-l»-97:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

FMwvi  Aviation  Administration 

14  CFR  Part  97 

[Dodiat  Ho.  29017;  AmdL  Na  1820) 

Standard  instnimant  Approadi 
Procaduraa:  MiscaHarMoua 


AG8ICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  stispends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrumeiU  flight  rules  at  the  afEactad 
airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refierence-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination 

1.  FAA  Rides  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

Fn-Porchaae 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Heedqtiarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subeci^itiaa 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Sup>erintendent  of  Doctunents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
POR  FURTHER  MFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPtaCNTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  refiarence  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 


publication  in  the  Federal  i  ^^^ 

expensive  and  impractical.  Ftirther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporati(m 
by  reCnence  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effiective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedtire 
identification  and  the  amendment 
number. 

The  Role 

This  amendment  tapart  97  is  effactive 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmitial.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  mnlcing  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effiective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affiacted  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effiective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
nvunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Snbfecta  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  September  5, 
1997. 


I E.  Stndcsjr, 
Acting  LHiector,  Plight  Stcmdard*  Service. 

Adoption  of  the  Amoulment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effiective  at  0901  UTC  tm 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AaAatitp  «B  U-SXL  108(g),  40103, 40119. 
40120, 44701;  and  14  CFR  11.49(bK2). 

2.  Part  97  is  ammided  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  WOtUDME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS/MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV,  SIAPs;  and  $97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  *  Effective  October  9, 1997 

Foit  Pierce,  FL.  St  Lude  County  IntI,  NDB 

RWY9,Orig 
Fort  Pierce,  FL,  St  Lucie  County  Intl.  NDB 

RWY  9,  Amdt  1,  Cancelled 
Fort  Pierce.  FL,  St  Lucie  County  Inti,  ILS 

RWY  9,  Amdt  1 
Rutland,  VT.  Rutland  Stats.  LDA  1  RWY  19. 

Amdt  8,  Cancelled 
Rutland,  VT,  Rutland  State,  LOC/DME  1 

RWYl9,Oiig 

•  •  *  Effecthfe  November  6, 1997 

Birmingham,  AL,  Birmingham  IntI,  GPS  RWY 

23,CMg 
Tallad^a.  AL,  Talladega  Muni,  GPS  RWY  3, 

Orig 
Talladega.  AL,  Talladega  Muni,  CPS  RWY  21, 

Orig 
Uttle  Rock.  AR,  Adams  Field,  GPS  RWY  4R. 

Orig 
Uttle  Rock.  AR.  Adanu  Field,  GPS  RWY  22L. 

Orig 
South  Lake  Tahoe.  CA,  Lake  Tahoe,  GPS 

RWY  18.  Orig 
Caldwell,  ID,  Caldwell  Industrial,  NDB  RWY 

30.  Orig 
Caldwell,  ID,  Caldwell  Industrial.  NDB  OR 

GPSA  RWY  30,  Amdt  3A,  Cancelled 
Belleville,  IL,  Midamehca.  NDB  RWY  S2R. 

Orig,  Cancelled 
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Bellevilla.  IL.  Kfidunerica.  NDB  RWY  32R. 

Orig 
Coldwater.  MI,  BTinch  County  Memorial, 

VOfUDME  OR  CPS  RWY  24.  Amdt  3. 

Cancelled 
Coldwater.  MI,  Branch  County  Memorial, 

VOR  OR  GPS  RWY  6.  Amdt  4 
Coldwater,  MI.  Branch  County  Memorial, 

VOR  RWY  24.  Orig 
Hillsdale.  MI.  Hillsdale  Muni.  VC»  OR  Q>S- 

G.  Amdt  7 
Maisball.  MI.  Brooks  Field.  VOR  OR  GPS 

RWY  28,  Amdt  14 
Butte.  MT.  Beit  Moooey.  ILS  RWY  15.  Amdt 

S 
Cindnnati,  OH.  Cincinnati-Bhw  Ash.  VOR 

RWY  24,  AMt  S 
Cincinnati.  OH.  Cindnnati-Blua  Ash,  NDB 

RWY  6.  Amdt  2 
Cincinnati,  OH.  Cinrinnati-Bhie  Ash.  NDB 

OR  GPS  RWY  24.  Amdt  2 
Cincinnati.  OH.  Cincinnati  Muni-Lunken 

Field.  NDB  OR  GPS  RWY  21L.  Amdt  13 
HaiTiaon.  (»1,  Cincinnati  Waat.  VCR  OR  (a>S 

RWY  18,  Amdt  3 
Tulsa.  OK.  Tulsa  InU,  GPS  RWY  8.  Orig 
Tulsa.  OK.  Tulsa  Intl.  GPS  RWY  18L.  Orig 
Tulaa.  OK.  Tulsa  iDti.  CPS  RWY  18R.  Orig 
Tulsa.  OK.  Tulsa  Ind.  GPS  RWY  3eR.  Orig 
Redmond,  OR.  Roberts  Field,  GPS  RWY  10, 

Orig 
Redmond,  OR.  Roberts  Field.  GPS  RWY  28. 

Orig 
West  Chester.  PA.  Brandywina.  CPS  RWY  fl. 

Orig 
Pineville.  WV.  Kee  Field.  GPS  RWY  7,  Orig 
Summersville,  WV,  Summenville,  GPS  RWY 

22.  Orig  •  - 

*  *  '  Effhctire  Uprni  PubUcatkm 

Tinian  Island.  N.  Mariana  Isbmds,  West 

Tinian.  NDB-A.  Amdt  1 

Note:  The  FAA  published  the  foUomring 
procedure  in  Docket  No.  28992,  Amdt  No. 
1813  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol.  62.  No.  163.  Page  44542. 
dated  Friday,  August  22, 1997]  under  Section 
97.25  effective  November  6, 1997,  which  is 
hereby  amended  as  follows: 
Anchorage,  AK,  Anchorage  Intl,  ILS  Rwy  6L. 

Amdt  9  should  read:  LOC  Rwy  6L,  Amdt 

9. 

(FR  Doc.  97-24992  Filed  9-18-97;  8.-45  am) 
nxMQ  COM  4aie-i3-M 


DEPARTMENT  OF  COMMERCE 

Nationai  Ocaanic  and  Atmoaphartc 
Adnilf  itati  aHon 

15  CFR  Part  902 

50  CFR  Part  648 

[Doctot  Na  970318066-7211-02;  LO. 
080467CI 


FMMriaa  Of  llw  Northaaatam  United 
Slalaa;  Northaaat  Multlapeclaa 
Hahary;  Framawocfc  Adjuatmant  20 

AGENCY:  Natioaal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Final  rule  and  correction. 

summary:  NMFS  issues  this  final  nde  to 
adopt  as  final,  with  minor  modifications 
for  clarification  purposes,  the  provisions 
of  the  interim  final  rule  implementing 
Framework  Adjustment  20  to  the 
Northeast  Muitispecies  Fishery 
Management  Plan  (FMP).  The  interim 
final  rule  implemented  several 
management  measures  necessary  to 
meet  the  mortality  reduction  goals  of  the 
FMP.  The  intent  of  this  action  is  to 
address  comments  submitted  in 
response  to  the  interim  final  rule.  This 
document  also  corrects  the  final  rule 
published  on  March  3, 1997. 
DATES:  Effective  September  18. 1997, 
except  for  §  648.14(c)(10)  which  is 
effective  April  2, 1997. 
ADDRESSES:  Copies  of  Amendment  7  to 
the  FMP,  its  regulatory  impact  review 
(RIR)  and  the  regulatory  flexibility 
analysis  contained  within  the  RIR,  its 
final  supplemental  environmental 
impact  statement,  and  Framework 
Adjustment  20  dociimeots  are  available 
on  request  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 
Comments  regarding  burden-hetir 
estimates  for  the  collection-  of- 
information  requirement  should  be  sent 
to  Dr.  Andrew  A.  Rosenberg,  Regional 
Administrator,  Northeast  Region, 
NMFS.  1  Blackburn  Drive.  Gloucester, 
MA  01930,  and  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  508-281-9252. 
SUPPt-EMBfTARY  MFORMATKM: 
Regulations  implementing  Amendment 
7  to  the  FMP  became  effective  on  July 


1. 1996  (61  FR  27710,  May  31, 1996). 
These  r^ulations  implemented  a 
comprehensive  set  of  measures  to 
control  fishing  mortality  by  controlling 
fishing  effort  through  days-at-sea  (DAS) 
allocations,  and  rebuild  the  primary 
stocks  of  regulated  muitispecies. 
Additionally,  a  framework  procedure 
was  established  which  requires  the  New 
England  Fishery  Management  Council 
(Coimcil)  to  annually  review  the  best 
scientific  information  available,  set 
taiget  total  allowable  catches  for  the 
primary  cod,  haddock,  and  yellowtail 
flounder  stocks,  and  recommend 
management  options  to  achieve  the 
objectives  of  the  plan.  The  following 
summarizes  the  measures  implemented 
by  the  interim  final  rule  and  adopted  as 
final,  with  minor  modifications,  by  this 
final  rule. 

To  address  the  needed  reductions  for 
Gulf  of  Maine  (COM)  cod.  the  interim 
final  rule,  which  became  effiective  May 

1. 1997  (62  FR  15381,  April  1,  1997.  and 
corrected  62  FR  37154.  July  11. 1997), 
established  a  cod  landing  limit  for 
vessels  fishing  on  this  stock.  This 
landing  limit  is  1,000  lb  (453.6  kg)  of 
GOM  cod  per  day,  or  any  part  of  a  day, 
for  each  of  the  first  4  days  of  a  trip,  and 
up  to  1,500  lb  (680.4  kg)  of  GOM  cod 
per  day,  at  any  part  of  a  day.  in  excess 
of  4  days.  To  mitigate  discaniing. 
vessels  are  allowed  to  retain  cod  in 
excess  of  the  limit,  provided  that  they 
do  not  call  out  of  the  muitispecies  DAS 
program  until  total  DAS  per  trip 
correspond  to  the  total  allowable  weight 
of  cod  off-loaded  per  trip,  and  if,  upon 
entering  port,  they  report  their  hailed 
weight  of  cod  on  board  under  a  separate 
call-in  system.  Vessels  operating  south 
of  42*00'  N.  lat.  for  a  minimnm  of  30 
days  are  exempt  from  the  cod  landing 
limit  if  they  obtain  and  keep  a  NMFS- 
issued  exemption  certificate  on  board 
the  vessel. 

The  interim  final  rule  also 
implemented  a  1997  fishing  year 
measure  that  increases  the  landing  limit 
of  haddock,  beginning  September  1, 
1997,  to  1.000  lb  (453.6  kg)  per  day,  to 
a  maximum  of  10,000  lb  (4,536.0  kg)  per 
trip.  As  a  means  of  ensuring  that 
landings  are  kept  below  the  1,608  mt 
target  TAC  level  for  Georges  Bank  (GB) 
haddock,  this  measure  would  revert  to 
a  1,000  lb  (453.6  kg)  per  trip  possession 
limit  when  1,150  mt  is  projected  to  be 
reached.  A  notification  would  be 
published  in  the  Federal  Register  when 
die  1,000-lb  (453.6  kg)  dip  limit  is 
reinstated. 

The  interim  final  rule  also 
implemented  a  set  of  additional  gillnet 
restrictions  requiring  most  muitispecies 
gillnet  vessels  to  declare  into  either  a 
Day  or  Trip  gillnet  category  designation. 


Trip  gillnet  category  vessels  are  required 
to  remove  all  gillnet  gear  from  the  water 
before  calling-out  of  the  muitispecies 
DAS  program.  Day  gillnet  category 
vessels  are  limited  to  no  more  than  80 
roimdfish  gillnets  or  160  flatfish  gillnets 
and  must  mark  the  gear  with  NMFS- 
authorized  tags:  Two  tags  per  roundfish 
gillnet  and  one  tag  per  flatfish  gillnet.  In 
addition.  Day  gillnet  category  vessels 
mtist  take  a  total  of  120  days  out  of  the 
muitispecies  gillnet  fishery  in  no  less 
than  7  consecutive-day  increments  and 
at  least  21  of  these  days  must  be  taken 
between  June  1  and  September  30.  DAS, 
for  Day  gillnet  vessels,  will  accrue  at  15 
hours  for  each  trip  between  3  and  15 
hours. 

The  interim  final  rule  modified  two 
exempted  fisheries.  The  first 
modification  allowed  unlimited 
amounts  of  skate  to  be  retained  in  the 
ciurent  Southern  New  England  (SNE) 
Monkfish  Trawl  Exemption  Area  south 
of  40*10'  N.  lat.  The  second 
modification  prohibited  the  possession 
of  monkfish  in  the  SmaU  Mesh  Northern 
Shrimp  Fishery  Exemption  Area  and 
increased  the  allowable  limit  of  silver 
hake  (whiting)  from  two  totes  to  an 
amotmt  equal  to  the  weight  of  shrimp 
on  board.  In  addition,  the  interim  rule 
exempted  additional  fisheries:  A  dredge 
fishery  for  mussels  and  sea  urchins  in 
the  ciurent  Nantucket  Shoals  Dogfish 
Fishery  Exemption  Area  and  in  the  SNE 
Regulated  Mesh  Area;  a  seasonal  gillnet 
fishery  for  vessels  fishing  for  monkfish 
and  dogfish  in  a  portion  of  the  GOM/GB 
Regulated  Mesh  Area;  a  year-round 
gillnet  fishery  for  vessels  fishing  for 
monkfish  and  skate  in  a  portion  of  the 
SNE  Regidated  Mesh  Area;  and  a 
seasonal  gillnet  fishery  for  vessels 
fishing  for  dogfish  in  a  portion  of  the 
SNE  R^ulated  Mesh  Area. 

Interested  persons  were  invited  to 
comment  on  the  interim  final  rule 
during  the  April  1, 1997,  through  May 
1,  1997,  comment  period.  The 
comments  received  are  addressed  below 
(see  Comments  and  Responses  section). 
NMFS  issues  this  final  mle  to  adopt  as 
final,  with  minor  modifications,  the 
provisions  of  the  interim  final  rule 
implementing  Framework  Adjustment 
20  to  the  FMP.  The  modifications  made 
are  administrative  in  nature  and  help 
clarify  and  enhance  enfon»ment  and 
administration  of  the  fishery 
management  program. 


Comments  and  Responsea 

Written  comments  on  the  interim 
final  rule  implementing  Framework  20 
were  submitted  by  Cape  Ann 
Gillnetters'  Association,  Maine 
Gillnetters'  Association,  Cape  Cod  Hook 


Fishermen's  Association,  Inc.,  and  one 
individual. 

Comment  1:  An  association  reminds 
NMFS  that  in  the  preamble  to  the  final 
nde  implementing  Amendment  7  to  the 
FMP,  NMFS  states  that  habitat  and 
selectivity  issues  could  be  revisited 
through  a  future  management  action, 
that  research  has  shown  mobile  gear  to 
have  observable  effects  on  the  ocean 
bottom,  and  that  the  Council  has  a  role 
in  relation  to  habitat  issues.  Despite 
these  acknowledgmenta  by  NMFS,  the 
association  remarks  that  habitat  and 
selectivity  issues  were  not  addressed  in 
Framework  20.  The  assodation 
contends  that  studies  involving  fishing 
gear  impacta  should  be  considered  in 
development  of  a  fiwnework,  and  adds 
that  this  woidd  be  the  risk  averse 
approach  to  take.  Rather  than  waiting 
for  essential  fish  habitat  guidelines  to  be 
finalized,  the  commenter  suggesta  using 
the  information  already  ava^ble  (and 
cites  several  of  these  sources)  to  restrict 
mobile  gear  vessels. 

Response-.  NMFS  acknowledges  that 
observable  efiecta  by  mobile  gear  have 
been  demonstrated  in  some  areas  of  the 
ocean,  while  littie  discemable  effect  has 
been  demonstrated  in  other  areas. 
NMFS  has  recenUy  proposed  guidelines 
to  implement  the  essential  fish  habitat 

!>rovisions  of  the  Magnuson-Stevens  Act 
62  FR  19723.  April  23, 1997).  These 
guidelines  propose  that,  in  determining 
whether  it  is  practicable  to  minimize  an 
adverse  effect  from  fishing  on  essential 
fish  habitat.  Fishery  Management 
Councils  should  considw  three  thingn- 
Whether  and  to  what  extent  the  fishing 
activity  is  adversely  impacting  the 
marine  ecosystem;  the  nature  and  extent 
of  the  adverse  effect  on  essential  habitat; 
and  whether  the  benefit  to  the  habitat 
achieved  by  minimiTing  the  adverse 
effect  justifies  the  cost  to  the  fishery. 
The  Council  intends  to  address  habitat 
issues  in  the  forthcoming  amendment  to 
the  Mtdtispecies  FMP  that  %nll 
implement  the  new  essential  fish  habitat 
requirementa. 

Cktmment  2".  Two  organizations 
comment  that  the  cod  trip  limit  increase 
to  1,500  lb  (680.4  kg)  after  die  fourth 
day  of  a  fishing  trip  rewards  larger 
vessels  that  are  able  to  stay  at  sea  for 
extended  periods  and  is,  therefore, 
biased  against  small  vessels,  particulariy 
smaU  gillnet  vessels  that  fish  in  the 
GOM.  The  commenters  contend  that 
this  allocation  "is  not  fair  and 
eqmtable,"  does  not  promote 
conservation,  and  violates  national 
standard  4. 

Response:  NMFS  disagrees.  To  reduce 
fishing  mortality  on  the  GOM  cod  stock, 
the  trip  limit  was  set  at  a  level  to 
discoiuage  vessels,  particulariy  larger 


vessels,  from  targeting  cod.  Further,  the 
increase  to  1,500  lb  (680.4  kg)  after  the 
fourth  day  was  established  as  an 
incentive  for  larger  vessels  to  fish 
ofEriiore  trips,  ofEsetting  steaming  ""d 
ofEshore  costa  vdiile  providing  an 
indirect  benefit  to  small  vessels  that  fish 
inshore.  Based  on  this,  NMFS 
determined  that  this  maestue  promotes 
conservation,  is  feir  and  equitable,  and 
does  not  violate  national  standard  4. 

Comment  3:  One  individual  raquesta 
that  the  cod  trip  limit  be  rescinded  in 
favor  of  closed  areas.  It  is  the 
commenter's  belief  that  trip  limits  will 
not  conserve  the  resource,  because  the ' 
provision  regidates  what  a  veasel  lands 
and  not  what  a  vessel  catches.  The 
commenter  states  that  area  closures  are 
beneficial,  because  they  eliminate 
discarding  and  cheifting,  are  easily 
enforceable,  and  create  essraitial  fish 
habitat. 

Response:  The  cod  trip  limit  and 
some  of  the  area  closure  options 
considered  were  shown  to  have 
equivalent  conservation  effsctivenssa. 
However,  based  on  public  comment 
raising  concerns  that  closures  may 
inequitably  affect  small  sectors  of  the 
fishery,  closures  were  refected.  The 
issue  of  discarding  in  relationship  to  the 
cod  trip  limit  was  addressed  by 
allowing  larger  amounto  of  codfish  on 
trips  greater  than  4  days  and  by 
allowdng  a  vessel  to  land  cod  in  excess 
of  the  trip  limit  provided  that  the  veasel 
does  not  call  out  of  the  DAS  program  to 
end  ita  trip  imtil  total  DAS  correspond 
to  the  totaJ  allowable  weight  of  cod 
harvested.  Enforcement  of  area  clostues 
is  not  necessarily  easier  than  trip  limits, 
becatise  it  requires  a  sea-based 
enforcement  presence. 

Comment  4:  One  association  and  one 
individual  comment  that  administration 
and  enforcement  of  the  cod  trip  limit 
woidd  be  difficult 

Response:  Although  the  cod  trip  limit 
does  increase  NMFS'  administrative  and 
enforcement  burden,  the  program  has 
been  operational  since  May  1, 1997,  and 
NMFS  Law  Enforcement  believes  it  can 
monitor  adherence  to  the  regulations. 

Comment  5:  An  association  commenta 
that  the  exemption  from  the  cod  lanHing 
linut  for  vessels  fishing  south  of  42*00' 
N.  lat  is  unfair  to  small  vessels.  The 
association  states  that  larger  vessels  are 
"being  rewarded  and  encouraged  to 
further  destroy  the  cod  population 
which  may  or  may  not  depend  on  both 
Geoiges's  Bank  and  the  GOM 
simidtaneously  for  ita  habitat  needs." 
Response:  NmFS  does  not  consider 
this  unfair.  Although  inconvenient, 
smaller  vessels  wishing  to  fish  on 
unlimited  amounta  of  cod  coidd  rslocato 
to  a  port  that  is  south  of  42*00'  N.  lat 


49146     Federal  Repster  /  Vol.  62,  No.  182  /  Friday.  September  19.  1997  /  Rules  and  Regulations 


Federal  Regjater  /  Vol.  62.  No.  182  /  Friday.  September  19.  1997  /  Rules  and  Regulations     49147 


The  Georges  Bank  and  COM  cod  stocks 
are  separate  stocks  and  the  effects 
incurred  on  one  stock  when  fishing  on 
the  other  are  negligible. 

Continent  6:  Two  associations 
contend  that  the  gillnet  fleet,  has 
contributed  to  effort  reduction  and  that 
Framework  Adjustment  20  is  not 
needed.  One  association  contends  that 
these  measures  were  developed  by  the 
Couincil  based  on  a  "perceived 
inequity"  between  gillnetters  and  other 
gear  sectors  and  that  there  was  no  reed 
attempt  to  quantify  gillnet  effort  The 
association  adds  that  no  determination 
was  made  under  Amendment  7  on  the 
proportional  effects  on  gear  sectors.  Tlie 
other  association  remarks  that  NMFS 
and  the  Council  should  implement 
regulations  that  are  &ir  and  equitable, 
and  that  are  "based  more  on  stock 
impact  by  gear  type  and  area."  One 
association,  referring  to  a  doc\mient  that 
it  previously  commented  on,  contends 
that  gillnet  vessels  are  treated  imfairly 
as  compared  with  otter  trawl  vessels, 
particularly  within  the  5-22  ton  tonnage 
class.  The  association  states  that, 
according  to  this  report,  the  baseline 
fleet  allocation  is  far  in  excess  of  the 
average  number  of  days  fished  by  the 
small  dragger  fleet.  The  association 
further  notes  that  the  report  appears  to 
justify  this  excess  of  days  for  the  smaller 
fleet  by  acknowledging  that  larger 
draggers  are  likely  more  responsible  for 
contributing  to  the  fishing  mortality 
reduction  of  the  groundfish  stocks. 

Response:  The  fleet  baseline 
allocaition  established  under 
Amendment  5  was  based  on  a  fleet 
average.  The  fact  that  different  tonnage 
classes  may  be  affected  unequally  by 
this  fleet  average  has  been 
acknowledged.  This  is  an  issue  that  the 
Coundl  could  consider  in  another 
action.  Despite  this,  NMFS  believes  that 
the  gillnet  effort  reduction  measures 
implemented  under  Framework 
Adjustment  20  are  necessary,  Esir,  and 
consistent,  to  the  extent  possible,  with 
the  reductions  imposed  on  other  fleet 
components. 

The  Council  has  been  deliberating 
measures  to  reduce  gillnet  effort 
commensurate  with  the  reduction  in 
other  fleet  since  implementation  of 
Amendment  7  in  July  1996.  Rather  than 
analyze  each  fleet  sector  and  its  impacts 
on  the  resource  individually, 
Amendment  7  strives  to  implement 
effort  reduction,  or  increases, 
proportionately  across  all  sectors.  The 
Council  determined  that  DAS 
reductions  alone  are  not  sufficient  to 
reduce  gillnet  effort  because  the  gear 
typically  remains  in  the  water,  fishing 
while  the  vessel  may  be  docked  and  not 
under  a  DAS. 


Comment  7:  An  association  questions 
the  Council's  Plan  Development  Team's 
(PUT)  reliance  on  weigh-out  data  to 
calculate  gillnet  effort  and  claims  that 
this  data  has  proven  to  be  unreliable  in 
a  previous  study  by  the  Northeast 
Fisheries  Science  Center. 

Response:  To  calculate  a  fleet  DAS 
average  for  gillnet  vessels,  the  PDT 
examined  the  1988-1990  NMFS  weigh- 
out  observer  databases.  Based  on  this 
information,  the  PDT  found  that  to 
achieve  the  50  percent  effort  reduction 
goal,  gillnet  vessels  should  not  fish 
more  than  80  days,  or  very  close  to  the 
1997  allocation  of  88  DAS.  These  data 
are  considered  reliable,  because  they 
were  collected  by  NMFS  port  agent 
interviews  of  vessel  captains  or  by 
NMFS  observers  on  board  commercial 
fishing  vessels. 

Comment  8:  A  commenter  states  that 
net  reductions  may  have  many 
beneficial  results,  including  assisting  in 
marine  mammal  concerns,  reducing  gear 
conflicts,  and  reducing  fishing  effort. 
However,  based  on  a  study  entitled 
"Analysis  of  the  Sink  Gillnet  Fishery  in 
the  Gulf  of  Maine  and  Adjacent  Waters" 
(DeAlteris  and  Lazar).  the  commenter 
states  that  120  is  the  average  number  of 
groimdfish  nets  used.  The  commenter 
further  noted  that  based  on  the 
comments  at  Council  hearings.  100-240 
is  the  average  number  of  nets  used  by 
flatfish  fishers. 

Response-.  The  80/160  net  cap  was 
developed  by  the  Council's  Gillnet 
subcommittee  and  based  on  industry 
comment.  Although  the  net  cap  may 
result  in  a  reduction  for  some  s^pnents 
of  the  fleet  more  than  others,  the  net  cap 
is  justified  as  a  means  of  limiting 
uncontrolled  growth  and  standardizing 
gear  usage  by  vessels. 

Comment  9:  Two  associations  remark 
that  the  effects  of  the  marine  mammal 
reduction  efforts  on  gillnet  vessels  have 
not  been  assessed,  which  is  contrary  to 
the  national  standards  and  to  the 
Council's  previous  positions  under 
Amendments  5  and  7. 

Response:  Framework  Adjustment  20 
did  take  into  account  the  effect  of 
existing  and  proposed  marine  mammal 
protection  measures  and  determined 
that,  on  a  fleet  average,  they  contributed 
to  a  1  percent  fishing  mortality 
reduction  for  the  5  multispecies  stocks 
of  cod,  haddocli.  and  yellowtail 
flounder. 

Comment  10:  Two  associations 
oppose  the  required  minimum  blocks  of 
time  out  of  the  gillnet  fishery.  One 
association  states  that  this  will  affect  the 
way  gillnet  fishers  operate  and  will 
impose  an  economic  hardship  on  this 
fishery.  The  association  suggests  that 
NMFS  require  time  out  of  the  gillnet 


fishery  on  a  daily  basis  and  not  in  7-day 
Tninifniifn  blocks.  The  association 
further  asserts  that  any  enforcement 
concerns  should  be  alleviated  by  the  net 
taffRing  requirement  and  questions  why 


daily  removal  of  gillnet  gear  would  be 
any  more  difficult  to  enforce  than  for 
Trip  Category  gillnet  vessels. 

Ilie  other  association  contends  there 
is  no  scientific  basis  for  requiring  Day 
Category  gillnet  vessels  to  declare  21 
days  out  of  the  gillnet  fishery  during  the 
simuner  months  and  recommends 
elimination  of  this  measure.  The 
association  notes  that  this  sets  a 
precedent  for  reducing  fishing  effort  on 
a  gear  sector  based  on  seasonal 
productivity,  and  may  violate  the 
national  standard  of  fairness  and  equity. 
The  association  states  that  many 
affected  small  gillnet  vessels, 
particularly  vessels  in  the  Northeast, 
fish  primarily  for  flatfish  during  this 
time  of  year  and  are  unlikely  to  be 
responsible  for  high  catches  of  cod. 
Consequently,  the  association  remarks, 
this  measure  will  have  little 
conservation  value.  The  association 
further  states  that  other  fisheries  are  not 
available  to  the  fleet  during  this  time, 
essentially  creating  21  days  of  down 
time  and  placing  an  uindue  economic 
burden  on  the  inshore  gillnet  fleet 

Response:  The  7-day  minimum  block 
enhances  enforceability  by  providing  a 
disincentive  for  vessels  to  leave  their 
gear  in  the  water  when  not  under  a 
DAS.  A  daily  time-out  system  would  be 
UQadminsterable  and  ineffective  since  it 
would  be  taken  in  the  normal  course  of 
fishing  operations  as  a  day  off.  Day 
gillnet  vessels  wishing  to  remove  their 
gear  and  fish  under  the  Trip  Category 
rules  have  the  option  to  select  that 
category. 

The  ptupose  of  the  June  through 
September  period  is  to  enstire  the 
effectiveness  of  the  timeout  provision; 
there  would  be  little  conservation 
benefit  if  most  vessels  declared  their 
120  days  out  during  the  winter  months 
when  most  gillnetters  are  not  fishing. 
This  seasonal  restriction  is  necessary  for 
the  overall  effort  reduction  plan  to 
reduce,  not  only  cod,  but  multispecies 
fishing  mortality,  including  flatfish,  by 
50  percent. 

NMFS  disagrees  that  there  are  no 
opportunities  to  fish  during  the  21 -day 
period  out  of  the  multispecies  fishery 
during  June  through  September.  Du^ng 
this  time,  vessels  may  continue  to  fish 
for  groundfish  with  gear  other  than 
gillnet  gear,  or  fish  in  any  of  the 
exempted  fisheries  currently  allowed. 

Comment  11:  One  association  claims 
that  the  cod  trip  limit,  developed  after 
the  gillnet  effort  reduction  measures, 
eliminates  the  need  for  the  21 -day 


summer  block  out  of  the  gillnet  fishery. 
The  association  explains  that  gillnet 
vessels  are  limited  by  how  much  cod 
they  can  take  and,  further,  are  unable  to 
fish  in  the  cod  exemption  area  by  virtue 
of  their  limited  capacity. 

Response:  As  mentioned  in  the 
previous  comment,  gillnet  effort 
reduction  measures  imder  Framework 
Adjustment  20  were  implemented  to 
reduce  multispecies  gillnet  effort  on  a 
level  comparable  to  all  other  gear 
sectors.  The  cod  trip  limit  is  a  separate 
measiue  developed  under  this 
framework  to  reduce  fishing  mortality 
on  the  GOM  cod  stock  and  applies 
equally  across  all  gear  sectors. 

Comment  12:  An  association  suggests 
that  a  reduction  of  "soak  time"  (i.e.,  the 
time  gillnet  gear  is  fishing  in  the  water) 
should  replace  the  measiue  that  cotmts 
any  trip  between  3  to  15  hoius  as  IS 
hours  for  Day  gillnet  vessels  and  asserts 
that  this  would  alleviate  a  regulatory 
burden  by  eliminating  the  need  Cor 
vessels  to  report  their  gear  fished  when 
calling  the  DAS  program  to  start  a  trip. 
The  association  contends  that  the  IS- 
hour  measure  is  unnecessary  and  places 
an  undue  burden  on  small  vessels, 
while  providing  no  positive  effect  on 
conservation.  Additionally,  the 
association  notes  that  the  method  of 
counting  DAS  for  Day  gillnet  vessels 
encourages  unsafe  fi«hing  practices  and 
is,  therefore,  contrary  to  the  National 
Standards.  "The  association  states  that 
the  3-hour  window,  by  which  a  vessel 
could  abort  a  trip  and  not  be  counted  for 
a  15-4iour  trip,  does  not  fully  address 
changing  weather  conditions.  The 
association  contends  that  vessels,  which 
may  run  into  bad  weather  after  one  and 
half  hours  from  port,  are  encouraged  to 
remain  fishing  since  they  would 
otherwise  forfeit  a  full  day  and  suggest 
that  DAS  should  be  calculated  hourly 
for  all  vessels. 

Response:  The  15— hour  provision  was 
developed  to  further  calilmite  gillnet 
DAS  to  the  DAS  of  vessels  using  gear 
that  either  remains  attached  to  a  vessel 
or  is  tended  at  all  times  by  a  vessel. 
NMFS  disagrees  with  the  statement  that 
this  measure  promotes  unsafe  fishing 
practices.  The  3-hour  wimlow  was  set 
based  on  public  comment  that  3  hours 
was  an  adequate  amount  of  time  needed 
to  abort  a  trip  due  to  inclement  weather 
or  vessel  breakdowns. 

Comment  13:  An  association 
questions  how  days  are  counted  for 
gillnet  vessels  fishing  with  hook  gear,  or 
for  draggers  fishing  with  gillnet  gear. 

Response:  When  fishing  with  gear 
other  than  gillnet  gear.  DAS  are  cotmted 
as  actiial  time  to  the  nearest  minute. 

Comment  14:  An  association  contends 
that  the  net  tagging  requirement  adds 


another  financial  burden  to  the  small 
boat  sector.  The  association  states  that 
the  gillnet  tags  are  expensive  and 
further  states  that,  should  a  vessel 
reqtiire  replacement  tags,  the  time 
needed  to  clear  a  check  for  the  cost  of 
the  replacemraits  renders  the  vessel 
unable  to  fish  its  untagged  gear.  The 
association  states  that  these  tags  need  to 
be  removable  or  a  fisher  is  locked  into 
fishing  with  one  mesh  size. 

Response:  NMFS  kept  costs  in  mind 
when  seeking  a  tag  distributer.  The  cost 
for  vessel  owners  for  the  mairiiniim 
number  of  tags  mailed  direcUy  to  their 
respective  places  of  business  is  less  tlyin 
$60.00.  For  an  additional  $2.00,  a 
"quick"  replacement  option  is  provided. 
Under  this  option,  NMFS  will  hold  a 
siwply  of  tagi  at  the  Northeast  Regional 
Office  to  be  issued  immediately  upon 
request  All  tags  are  removable  and 
reusable.  A  vessel  owner  must  order  a 
new  series  of  tags  at  the  start  of  each 
fishing  year. 

Comment  15:  One  association 
comments  that,  should  a  vessel  bectune 
disabled,  there  is  no  provision  in 
Framework  Adjustment  20  that  would 
allow  another  vessel  to  tend  or  retrieve 
itsgillnets. 

PuBsponse:  Infrequent  occurrences 
such  as  the  one  cited  by  the  commenter 
are  not  always  appropriate  for 
regulatory  action  and  can  better  be 
addressed  through  the  enforcement  and 
administrative  procedures  of  the  agency. 

rhanges  in  the  Final  Rule  From  die 
Final  Interim  Rule 

As  described  above,  this  rule  makes 
modifications  to  the  final  interim  rule 
primarily  to  help  clarify  and  enhance 
enforcement  and  administration  of  the 
fishery  managranent  program.  In 
addition,  a  redesignation  is  made  to 
correct  codified  text.  These  changes  are 
listed  below  in  the  order  that  they 
appear  in  the  rmulations. 

m  §648.2,  definitions  for  "non- 
exempt  gillnet  fishery"  and  "non- 
exempt  species"  are  added. 

In  $648.14,  paragraph  (c)(g)  is  revised 
and  made  more  explicit  by  rhnnging  the 
phrase  "NE  multispecies  fishery"  to 
"NE  multispecies  DAS  program." 

to  §648.14,  paragraph  (cKll) 
published  at  62  FR  9377  on  March  3. 
1997,  is  redesignated  as  (c)(10)  to 
correct  an  inadvertent  error  in 
paragraph  designation. 

to  §648.14,  paragraphs  (cK20)  and 
(cK21 )  are  added  to  enhance 
enforcement  of  the  provisions  in 
§648.86(b)(l)(u)(B)and 
§  648.82(k)(l)(iv),  respectively. 

to  §  648.80,  paragraphs  (aXzKiii)  and 
(b)(2)(iii)  are  revised  to  mdude  the 
small  iressal  exemption,  defined  under 


§  648.82(b)(3);  this  was  an  inadvertent 
omission  to  the  previous  regulations. 

to  §648.80,  paragraphs  (a)(ll)  and 
(b)(8)  are  revised  to  explain  the  method 
by  which  mussel  dredge  gear  is 
measured. 

to  §  648.82,  paragraph  (g)  is  revised  by 
replacing  the  words  "regulated  NE 
multispecies  fishery"  with  the  words 
"NE  multispecies  DAS  program"  and  to 
clarify  that  a  vessel  may  not  fish  for. 
possess,  or  land  any  species  of  fish, 
imless  exempt,  when  taking  its  reqidied 
20-day  spawning  block  out  of  the  NE 
multispecies  DAS  program. 

to  §648.82,  paragraph  (h)  is  riarified 
by  replacing  the  words  "NE 
multispecies  fishery"  with  the  worda 
"NE  multispecies  DAS  program,"  and  to 
reflect  that  a  Day  gillnet  category  veosel 
must  declare  its  120  days  out  of  the  noa- 
exempt  giUnet  fishery  by  using  the 
notification  requirements  specified  to 
§648.10 

to  §648.82.  paragraph  (kXlKii)  is 
revised  to  clarify  that  a  vessel  is 
required  to  tag  its  giUnet  gear  only  %^ien 
participating  under  a  NE  multispecies 
DAS. 

to  §648.82.  paragraph  (kXlXivXA)  is 
revised  by  replacing  the  words 
"multispecies  gillnet  fishery"  with  the 
words  "non-exempt  gillnet  fishery"  to 
reflect  that  a  vessel  may  not  fish  with 
giltoet  gear,  imless  exempt,  when 
declared  out  of  the  gillnet  fishery. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated 

December  17, 1990,  the  Under 
Secretary  for  Oceans  and  Atmosphete 
has  delegated  to  the  Assistant 
Administrator  (or  FisbMuies,  NOAA 
(AA).  the  authority  to  sign  material  far 
publication  to  the  Federal  I 


The  Administrator.  Northeast  Region, 
NMFS,  determtoed  that  Framework  20 
is  necessary  for  the  conservation  and 
management  of  the  NE  multispecies 
fishery  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

'This  rule  adopts  as  final,  with  minor 
modifications,  the  provisions  of 
Framework  Adjustment  20  previoosfy 
implemented  by  the  toterim  final  rule. 
As  there  were  no  significant  rhiiTigi»« 
made  to  the  toterim  final  rule  and  no 
requirement  to  promulgate  a  proposed 
rule,  no  reguJatory  fleidbility  analysis 
was  done.  Nevertheless,  this  action  does 
not  significantiy  increase  the  impact 
beyond  the  scope  of  impact  on  small 
entities  already  analyzed,  discussed  and 
described  to  Amendments  5  and  7  to  the 
FMP. 

Notice  and  opportunity  for  public 
conunent  was  provided  before  and  after 
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publishing  the  interim  final  rule  that 
this  rule  adopts  as  final.  Therefore,  the 
AA.  under  5  U.S.C.  553(b)(B),  finds  for 
good  cause  that  additional  prior  notice 
and  opportunity  for  public  comment  is 
unnecessary.  Because  regulations 
implemented  by  this  final  rule  are 
currently  in  effect  and  because  the 
public  is  already  knowledgeable  of  these 
provisions,  the  AA,  under  5  U.S.C. 
553(dH3).  finds  for  good  cause  that 
delaying  for  30  days  the  effectiveness  of 
this  rule  as  unnecessary. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12886. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  requiiied  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
ct)rrentlv  valid  OMB  control  number. 

This  tinal  rule  contains  seven 
coUection-of-information  requirements 
which  were  new  collections 
implemented  under  the  interim  final 
nde.  Emergency  approval  under  the 
Paperwork  Reduction  Act  for  collection 
of  this  information  under  the  interim 
rule  was  provided  by  the  Office  of 
Management  and  Budget  (OMB),  under 
OMB  Contrcl  Number  0648-0202.  A 
follow-up  submission  of  this  collection- 
of-information  requirement  has  been 
approved  by  OMB,  under  the  same 
control  number.  The  estimated  response 
times  are  as  follows: 

1.  Declaration  into  the  Trip  or  Day 
Gillnet  vessel  category  and  request  for 
initial  gillnet  tags  will  require  written 
declaration  (5  minutes/response). 

2.  Request  for  additional  tags  will 
require  written  declaration  (2  minutes/ 
response). 

3.  NotiiScation  of  lost  tags  and  request 
for  replacement  tags  will  require  written 
response  (2  minutes/response). 

4.  Attachment  of  tags  to  gillnet  gear 
will  require  additional  burden  (1 
minute/response). 

5.  Declaration  of  120  days  out  of  the 
gillnet  fishery  in  miniTniim  blocks  of  7 
days  will  require  vessel  notification  (3 
minutes/response). 

6.  Reporting  of  cod  catch  on  board  or 
off-loaded  for  vessels  fishing  north  of 
42*00'  N.  lat.  will  require  vessel       "* 
notification  (3  minutes/response). 

7.  Declaration  that  a  vessel  will  fish 
south  of  42'*00'  N.  lat.  while  fishing 
under  a  NE  multispecies  DAS  will 
require  vessel  notification  (2  minutes/ 
per  response). 

This  final  rule  also  restates 
preexisting  information  requirements 
that  had  been  approved  by  OMB  under 
the  PRA  and  that  are  needed  for  the 


implementation  of  Framework 
Adjustment  20.  These  preexisting 
information  requirements  were 
approved  under  OMB  control  number 
0648-0202.  Their  estimated  response 
times  are  as  follows: 

1.  Requirement  to  provide  a  vendor 
installation  receipt  with  a  permit 
application  if  the  applicant  opts  to  use 
a  VTS  (2  minutes/response). 

2.  Call-in  requirement  for  vessels 
under  a  DAS  upon  retiim  to  port  (2 
minutes/response). 

3.  Call-in  requirement  for  vessels 
subject  to  the  spawning  season 
restriction  (2  minutes/response). 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection-of-information. 
Send  comments  regarding  any  of  these 
burden  estimates  or  any  other  aspect  of 
the  coUection-of-information  to  NMFS 
and  to  OMB  (see  ADDRESSES). 

UstofSob^ti 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  Saptamber  12. 1997. 
David  L.  Evans. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  the  interim  final  rule 
amending  15  CFR  part  902  and  50  CFR 
part  648.  which  was  published  at  62  FR 
15381  on  April  1, 1997,  and  a  correction 
document  amending  50  CFR  part  648. 
which  was  published  at  62  FR  37154  on 
July  11, 1997,  are  adopted  as  a  final  rule 
with  the  following  changes: 

50  CFR  CHAPTER  VI 

PART  648-flSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aatbortty:  16  U.S.C  1801  et  seq. 

2.  In  §  648.2,  definitions  for  "Non- 
exempt  gillnet  fishery"  and  "Non- 
exempt  species"  are  added,  in 
alphabetical  order,  to  read  as  foUows: 

1648.2    DaflnMona. 


and  SNE  Regulated  Mesh  Area 
exempted  fisheries,  as  specified  in 
§  648.80(a)(3),  (a)(4),  (a)(8)  tiuough  (13). 
(b)(3)(i)  and  (ii),  (b)(5)  through  (8).  and 
(d),  (e).  (h),  and  (i). 

3.  In  §  648.14,  paragraph  (cK9)  is 
revised,  paragraph  (c)(ll)  published  at 
62  FR  9377  on  March  3, 1997,  is 
corrected  by  redesignating  it  as  (cHlO). 
and  paragraphs  (c)(20)  and  (21)  are 
added  to  read  as  follows: 

1646.14    ProhMtiona. 


(c)  •  •  • 

(9)  Fail  to  declare,  and  be,  out  of  the 
NE  multispecies  DAS  program  as 
required  by  §  648.82(g),  using  the 
procediue  described  under  %  648.82(h). 
as  applicable. 

(20)  Fail  to  comply  with  the 
provisions  of  the  cod  hail  weight 
notification  specifications  specified  in 
§648.86(bKlMiiKB). 

(21)  Fail  to  declare,  and  be,  out  of  the 
non-exempt  gillnet  fishery  as  required 
by  §648.82(k)(l)(iv).  using  the 
procedure  described  under  S  648.82(h). 
as  applicable. 

4.  In  §  648.80,  paragraphs  (a)(2)(lii), 
(a)(ll),  (b)(2)(iu)  and  (bM8)  are  revised 
to  read  as  follows: 


S648.80    Rsgulafd 
I'aetikilloHi  on 


■Ml  mamaaa  oi  nsnaiB. 


Non-exempt  gillnet  fishery  means  a 
fishery  which  uses  gillnet  gear  capable 
of  catching  multispecies. 

Non-exempt  species  means  species  of 
fish  not  included  under  the  GOM/GB 


(a)  •  '  • 

(2)  •  •  • 

(iii)  Other  restrictions  and 
exemptions.  Vessels  are  prohibited  firom 
fishing  in  the  COM/GB  Regulated  Mesh 
Area  except  if  fishing  with  exempted 
gear  (as  defined  under  this  part)  or 
under  the  exemptions  specified  in 
paragraphs  (a)(3).  (a)(4).  (a)(6),  (a)(8) 
through  (13),  (d),  (e),  (h),  and  (i)  of  this 
section,  if  fishing  under  a  NE 
multispecies  DAS,  if  fishing  under  the 
small  vessel  exemption  specified  in 
§  648.82((b)(3),  if  fishing  under  the 
scallop  state  watera  exemptions 
specified  in  §  648.54  and  (a)(10)  of  this 
section,  or  if  fishing  purauant  to  a  NE 
multispecies  open  access  Charter/Party 
or  Handgear  permit.  Any  gear  on  a 
vessel,  or  used  by  a  vessel,  in  this  area 
must  be  authorizisd  under  one  of  these 
exemptions  or  must  be  stowed  as 
specified  in  §  648.81(e). 

(11)  Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area,  A 
vessel  may  fish  with  a  dredge  in  the 
Nantucket  Shoids  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area. 


provided  that  any  dredge  on  board  the 
vessel  does  not  exceed  8  ft  (2.44  m) 
measured  at  the  widest  point  in  the  bail 
of  the  dredge,  and  the  vessel  does  not 
fish  for,  harvest,  possess,  or  land  any 
species  of  fish  other  than  mussels  and 
sea  urchins.  The  area  coordinates  of  the 
Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area  are  the 
same  coordinates  as  diose  of  the 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area  specified  under 
paragraph  (a)(g)  of  this  section. 

(b)*'* 
(2)  •  •  • 

(iii)  Other  restrictions  and 
exemptions.  Vessels  are  prohibited  firom 
fishing  in  the  SNE  Regulated  Mesh  Area 
except  if  fishing  with  exempted  gear  (as 
defined  under  this  part)  or  under  the 
exemptions  specified  in  paragraphs 
(b)(3),  (b)(5)  through  (8),  (c),  (e).  (h).  and 
(i)  of  this  section,  if  fishing  under  a  NE 
multispecies  DAS,  if  fishing  under  the 
small  vessel  exemption  sp^ified  in 
§  648.82(b)(3),  if  fishing  under  the 
scallop  state  waters  exemption  specified 
in  §  648.54,  or  if  fishing  pursuant  to  a 
NE  multispecies  open  access  Charter/ 
Party  or  Handgear  permit.  Any  gear  on 
a  vessel,  or  used  by  a  vessel,  in  this  area 
must  be  authorized  under  one  of  these 
exemptions  or  must  be  stowed  as 
specified  in  §  648.81(e). 

(8)  SNE  Mussel  and  Sea  Urchin 
Dredge  Exemption.  A  vessel  may  fish 
with  a  dredge  in  the  SNE  Regulated 
Mesh  Area,  provided  that  any  dredge  on 
board  the  vessel  does  not  exceed  8  ft 
(2.44  m)  measiired  at  the  widest  point 
in  the  bail  of  the  dredge,  and  the  vessel 
does  not  fish  for,  harvest,  possess,  or 
land  any  species  of  fish  other  than 
mussels  and  sea  urchins. 

5.  In  §  648.82.  paragraphs  (g),  (h), 
(k)(l)(ii),  and  (k)(lKiv)(A)  are  revised  to 
read  as  follows: 

f  648.82    Effort-control  program  tar  limitMl 


(g)  Spawning  season  restrictions.  A 
vessel  issued  a  valid  Small  Vessel 
permit  under  par^^ph  (bH3)  of  this 
section  may  not  fish  for,  possess,  or  land 
regulated  species  irom  March  1  through 
March  20  of  each  year.  Any  other  vessel 
issued  a  limited  access  midtispecies 
permit  must  declare  out  and  be  out  of 
the  NE  multispecies  DAS  program,  as 
described  in  paragraph  (b)  of  this 
section,  for  a  20-day  period  between 
March  1  and  May  31  of  each  calendar 
year  using  the  notification  requirements 
specified  in  §  648.10.  A  vessel  fishing 


under  a  Day  gillnet  category  designation 
is  prohibited  from  fishing  with  gillnet 
gear  capable  of  catching  multispecies 
during  its  declared  20-day  spawning 
block,  unless  the  vessel  is  fiohing  in  an 
exempted  fishery  as  described  in 
§  648.80.  If  a  vessel  owner  has  not 
declared  and  been  out  for  a  20-day 
period  between  March  1  and  May  31  of 
each  calendar  year  on  or  before  May  12 
of  each  year,  the  vessel  is  prohibited 
from  fishing  for,  possessing  or  landing 
any  regulated  species  or  non-exempt 
species  during  the  period  May  12 
through  May  31,  inclusive.  If  a  vessel 
has  taken  a  spawning  season  20-day 
block  out  of  the  NE  multispecies  DAS 
program  during  May  1996,  it  is  not 
required  to  take  a  20-day  block  out  of 
the  NE  multispecies  DAS  program  in 
1997.  Begiiming  January  1. 1998,  any 
such  vessel  must  comply  with  the 
spawning  season  restriction  specified  in 
this  part. 

(h)  Declaring  DAS  and  blocks  of  time 
out  A  vessel's  owner  or  authorized 
representative  shall  notify  the  Regional 
Administrator  of  a  vessel's  participation 
in  the  DAS  program,  declaration  of  its 
120  days  out  of  the  non-exempt  gillnet 
fishery  if  designated  as  a  Day  gillnet 
category  vessel,  and  declaration  of  its 
20-day  period  out  of  the  NE 
multispecies  DAS  program,  using  the 
notification  requirements  specified  in 
§648.10. 

W  •  •  • 

(1)  •  •  • 

(ii)  Tagging  requirements.  Beginning 
June  1, 1997,  when  under  a  NE 
multispecies  DAS,  all  groimdfish 
gillnets  fished,  hauled,  possessed,  ot 
deployed  must  have  two  tags  per  net. 
with  one  tag  secured  to  each  bridle  of 
every  net  within  a  string  of  nets  and  all 
flatfish  gillnets  fished,  hauled, 
possessed,  or  deployed  must  have  one 
tag  per  net,  with  one  tag  secured  to 
every  other  bridle  of  every  net  within  a 
string  of  nets.  Tags  must  be  obtained  as 
described  in  §  648.4(c)(2)(iii)  and 
vessels  must  have  on  board  written 
confirmation  issued  by  the  Regional 
Administrator,  indicating  that  the  vessel 
is  a  Day  gillnet  vessel.  The  vessel 
operator  must  produce  all  net  tags  upon 
request  by  an  authcnized  officer. 
*        •        *        •        • 

(iv)  •  •  • 

(A)  During  each  fishing  year,  vessels 
must  declare,  and  take,  a  total  of  120 
days  out  of  the  non-exempt  gillnet 
fishery.  Each  period  of  time  declared 
and  taken  must  be  a  minimiiTn  of  7 
consecutive  days.  At  least  21  days  of 
this  time  must  be  taken  between  Jiine  1 
and  September  30  of  each  fintiing  year. 


The  spawning  season  time  out  period 
required  by  §  648.82(g)  will  be  credited 
toward  the  120  days  time  out  of  the  non- 
exempt  gillnet  fishery.  If  a  vessel  owner 
has  not  declared  and  taken,  any  or  ail 

of  the  remaining  periods  of  Hmn 

required  by  the  last  possible  date  to 
meet  these  requirements,  the  vessel  is 
prohibited  from  fishing  for,  possessing, 
or  landing  regulated  midtispecies  or 
non-exempt  species  harvested  with 
gillnet  gear,  and  from  having  gillnet  gear 
on  board  the  vessel  that  is  not  stowed 
in  accordance  with  §  648.81(e)(4),  while 
fishing  under  a  multispecies  DAS,  bom 
that  date  through  the  end  of  the  period 
betwem  June  1  and  September  30,  or 
through  the  end  of  the  fishing  year,  as 
applicable. 

(FR  Doc.  97-24810  PUed  9-18-4)7;  8:45  am] 
HUJNQ  cooe  asio-a-F 


DEPARTMENT  OF  THE  TREASURY 

Customs  Sarvio* 

19  CFR  Paris  7. 10, 148  and  178 
[TJ3. 07-75) 
RWi  1515-AB14 

Duty-Frsa  Treatment  of  ArticlM 
Imported  From  U.&  Insular 
Possasalona 

AQBICV:  U^.  Customs  Service, 
Department  of  the  Treasiuy. 
ACTION:  Final  rule;  conectioa. 

SUMMARY:  This  document  makes  a 
correction  to  the  document  published  in 
the  Federal  Register  which  set  forth 
final  amendments  to  the  Customs 
Regulations  to  clarify  and  update  the 
legal  requirements  and  procedures  that 
apply  for  purposes  of  obtaining  duty- 
free treatment  on  articles  imported  from 
insular  possessions  of  the  United  States 
other  than  Puerto  Rico.  The  correction 
involves  the  control  number  assigned  by 
the  Office  of  Management  and  Budget  in 
connection  with  the  approval  of  the 
collection  of  information  provided  for  in 
the  final  regulations. 
EFFfcCllVE  DATE:  This  correction  is 
effiBctive  October  3, 1997. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Monika  Rice.  Office  of  Regidations  and 
Rvdings  (202-482-7049). 

SUPPlfMENTARY  MFORMATKM: 

Backgroand 

On  September  3. 1997.  Customs 
published  in  the  Federal  Kegiitar  (62 
FR  46433)  as  T.D.  97-75  a  final  rule 
doctunent  setting  forth  amendments  to 
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the  Customs  Regulations  to  clariiy  and 
update  the  legal  requirements  and 
procedures  that  apply  for  purposes  of 
obtaining  duty-free  treatment  on  articles 
imported  from  insular  possessions  of 
the  United  States  other  than  Puerto 
Rico.  That  final  rule  document  provided 
for  an  October  3,  1997,  effective  date  for 
the  regulatory  amendments  contained 
therein. 

The  amendments  in  T.D.  97-75 
included  an  update  of  the  list  of 
information  collection  approvals  under 
the  Paperwork  Reduction  Act  contained 
in  §  178.2  of  the  Customs  Regulations 
(19  CFR  178.2).  Although  the  discussion 
of  the  Paperwork  Reduction  Act  in  the 
SUPPLEMENTARY  WrOOMATIOH  portion  of 
T.D.  97-75  correctly  set  forth  the  control 
number  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  as 
1515-0200,  the  amendment  to  §  178.2 
incorrectly  listed  the  OMB  control 
niunber  as  1515-0055.  This  document 
corrects  this  error. 

QuTBction  to  the  Final  Regulations 

On  page  46443,  in  the  table  under 
$  178.2,  in  the  column  headed  "OMB 
control  number",  the  entry  "1515- 
0055"  is  corrected  to  read  "1515-0200". 

Dated:  September  11. 1997. 
Harold  M.  Singer, 
Chief.  Regulatims  Branch. 
[PR  Doc.  97-24<?53  Filed  9-l»-fl7;  8:45  am) 
■lUJNQ  CODE  4aaiM»-p 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPartS2 
(VA-066-6023:  FRL-SSeS-C] 

Approval  and  Promulgation  of  Air 
QiMllty  Implementation  Plana; 
Commonwealth  of  Virginia;  interim 
Final  Dalarminatlon  for  the  Enhanced 
Motor  Vehicle  inspection  and 
Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

summary:  Elsewhere  in  today's  Federal 
Register.  EPA  has  published  a  proposed 
rule  to  amend  the  Inspection/ 
Maintenance  (I/M)  Program 
Requirements  (the  I/M  rule).  That 
document  proposes,  in  {>art,  revisions  to 
the  Motor  Vehicle  I/M  requirements  by 
replacing  the  I/M  rule  requirement  that 
the  tailpipe  portion  of  the  mandatory 
program  evaluation  be  performed  using 
only  em  IM240  or  equivalent  mass- 
emission  transient  test  with  a 
requirement  that  states  use  a  sound 


evaluation  methodology  capable  of 
providing  accurate  information  about 
the  overall  effectiveness  of  an  I/M 
program.  In  addition,  the  proposal 
would  amend  the  conditions  relating  to 
the  program  evaluation  testing 
requirements  that  were  part  of  the 
conditional  interim  approval  actions 
taken  on  the  I/M  State  Implementation 
Plans  (SIPs)  for  the  Commonwealths  of 
Pennsylvania  and  Virginia  and  the  State 
of  Delaware,  consistent  with  the 
proposed  rule  change.  Based  on  the 
proposed  rule  and  for  the  reasons 
discussed  below,  EPA  is  making  an 
interim  final  determination  by  this 
action  that  the  commitment  dates 
concerning  the  major  deficiencies  in 
Virginia's  I/M  SIP  should  be  extended 
out  to  Jime  16, 1998.  The  June  16, 1998 
date  is  one  year  bom  the  effective  date 
of  the  final  conditional  interim  approval 
of  the  I/M  program,  the  outside  date 
allowed  under  the  Clean  Air  Act  (CAA) 
for  conditional  approvals.  Although  this 
action  is  efiiactive  upon  publication, 
EPA  will  take  comment  on  whether  this 
interim  final  determination  should 
remain  in  place.  In  addition,  this  action 
will  amend  the  commitment  dates 
pertaining  to  the  major  deficiencies 
cited  in  the  rulemaking  section  of  the 
final  conditional  interim  approval  for 
the  Commonwealth  of  Virginia's  I/M 
program. 

DATES:  Efiiactive  Date:  September  19, 
1997.  Comment  Date:  October  20. 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold.  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  m.  841  Chestnut 
Building,  Philadelphia,  Peimsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Enviroiunental  Protection 
Agency,  Region  m.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Jeffrey  M.  Boylan,(215)  566-2094,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
boylan.jeffrey^  epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  ID  address. 

SUPPt^MENTARY  MFORMATKM: 

I.  Background 

On  November  6, 1996.  (61  FR  57343) 
EPA  proposed  conditional  interim 
approval  of  the  Northern  Virginia 
Enhanced  Inspection  and  Maintenance 
program.  In  response  to  that  proposal, 
the  DEQ  submitted  a  letter  dated 
December  4,  1996.  to  EPA  with  a 


commitment  to  correct  all  of  the  major 
deficiencies  cited  in  the  proposal  by 
September  15, 1997.  After  receiving  this 
commitment  letter,  EPA  proceeded  with 
final  rulemaking  on  the  Virginia  I/M 
program  and  published  an  interim  final 
rule  on  May  15, 1997  (62  FR  2674).  The 
three  major  deficiencies  conditioned  in 
the  final  rulemaking  tasked  Virginia  to 
accomplish  the  following  by  September 
15, 1997:  (a)  Perform  and  submit  the 
new  modeling  demonstration 
illustrating  how  its  program  will  meet 
the  enhanced  performance  standard;  (b) 
submit  as  a  SIP  amendment  a  final 
Virginia  I/M  regulation  which  requires  a 
yearly  mass-emission  transient  test 
based  evaluation  on  0.1%  of  the  subject 
fleet:  and  (c)  adopt  and  submit  a  final 
Virginia  I/M  regulation  which  requires 
and  specifies  detailed  approvable  test 
procedures  and  equipment 
specifications  for  all  the  evaporative  and 
exhaust  tests  used  in  the  enhanced  I/M 
program. 

EPA  is  proposing  elsewhere  in  today's 
Federal  Register,  to  further  revise  the 
rule  related  to  state  air  quality 
implementation  plans  for  Motor  Vehicle 
Inspection  and  Maintenance  (I/M) 
programs  (40  CFR  part  51,  subpart  S) 
(hereafter  referred  to  as  the  I/M  rule;  see 
57  FR  52950)  to  provide  greater 
flexibility  to  states  in  conducting 
program  evaluation.  That  proposed 
rulemaking  proposes  to:  (1)  AJnend  the 
I/M  program  evaluation  requirements  at 
40  CFR  51.353(c)  to  remove  the  current 
requirement  that  the  tailpipe  portion  of 
the  program  evaluation  can  be 
performed  only  by  conducting  mass 
emission  transient  testing  (METT),  (2) 
create  a  new  evaluation  requirement  at 
40  CFR  51.353(c)  that  will  instead 
require  states  to  conduct  program 
evaluation  testing  using  a  sound 
evaluation  methodology  capable  of 
providing  accurate  information  about 
I/M  program  effectiveness,  such 
evaluation  to  begin  no  later  than 
November  30, 1998,  (3)  amend  the 
requirement  that  the  program  evaluation 
tests  be  conducted  "at  the  time  initial 
test  is  due"  to  clarify  that  states  are  not 
barred  bom  using  alternative  sample 
gathering  methods  like  roadside 
pullovers  by  defining  "the  time  of  initial 
test"  as  any  time  prior  to  repairs  during 
the  inspection  cycle  under 
consideration,  (4)  delete  the  current 
conditions  on  Pennsylvania's  and 
Virginia's  conditional  interim  I/M 
approvals  and  Delaware's  conditional 
approval  (40  CFR  part  52,  subpart  NN, 
§  52.2026(a)(2),  40  CFR  part  52,  subpart 
V,  §  52.2450(b)(2),  and  40  CFR  part  52, 
subpart  I,  §  52.424(b),  respectively)  that 
require  submission  of  program 
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evaluation  regulations  under  the 
existing  I/M  rule,  and  (5)  impose  a  new 
condition  on  Pennsylvania's,  Virginia's, 
and  Delaware's  I/M  approvals  that  will 
require  them  to  submit  I/M  regulations 
which  include  a  requirement  to  perform 
a  program  evaluation  using  a  sound 
evaluation  methodology  meeting  the 
amended  requirements  of  40  CFR 
51.353(c)  by  November  30,  1998,  if 
commitments  are  submitted  by  October 

15. 1997  to  submit  such  regulations 
within  such  time  frame. 

Since  today's  proposed  amendments 
broaden  the  program  evaluation 
requirement  to  include  other  sound 
evaluation  methodologies,  it  is  also 
appropriate  to  propose  withdrawing 
these  METT-based  program  evaluation 
conditions  on  the  interim  approval 
notice  for  Virginia.  In  place  of  these 
original  conditions,  EPA  proposes  to 
impose  new  conditions  that  will  require 
the  commonwealths  instead  to  subnit 
program  evaluation  regulations  that 
meet  the  more  flexible  requirements  of 
the  amended  40  CFR  51.353(c).  Virginia 
must  submit  a  commitment  by  October 
15, 1997,  to  adopt  and  submit  the 
required  evaluation  methodology 
requirements  by  November  30, 1998  in 
order  to  support  EPA's  imposition  of  the 
new  proposed  conditions  imder  section 
110(k)(4)  of  the  Act  However.  Virginia's 
final  conditional  interim  approval 
requires  the  Commonwealth  to  meet  its 
METT-based  program  evaluation 
condition  before  EPA  will  be  able  to 
finalize  today's  proposed  action.  The 
current  deadline  for  Virginia's  meeting 
this  condition  is  September  15, 1997, 
which  is  based  upon  a  commitment 
made  by  the  Commonwealth  prior  to 
EPA's  decision  to  revise  the  program 
evaluation  requirement.  The  September 
15,  1997  date  does  not  reflect  the  full 
twelve  month  period  available  under 
section  110(k)(4)  of  the  statute  for 
meeting  conditions  which,  in  the  case  of 
Virginia,  would  be  June  16, 1998. 
Vir^nia  has  recenUy  committed  to 
submit  program  evaiuation  provisions 
meeting  the  existing  I/M  rule  by  June 

16. 1998  should  EPA  fail  to  take  final 
action  on  today's  proposal.  For  these 
reasons,  EPA  is  taking  an  interim  final 
action  to  extend  the  deadline  for 
Virginia's  existing  program  evaluation 
condition  to  June  16,  1998.  EPA  believes 
it  is  appropriate  to  take  such  action 
without  prior  public  notice  and 
comment  because  it  would  be  contrary 
to  the  public  interest  to  require  Virginia 
to  comply  with  a  condition  based  on  a 
requirement  that  EPA  has  proposed  to 
amend,  and  because  Virginia's  recent 
commitment  is  consistent  with  the 
statute. 


On  September  2,  1997,  the  DEQ 
submitted  a  recommitment  letter 
officially  requesting  that  the  EPA  extend 
all  the  commitment  dates  relevant  to  the 
major  deficiencies  as  cited  in  the 
December  4, 1996  letter  to  June  16, 
1998.  This  date  represents  a  time  frame 
one  year  from  the  efiiactive  date  of  the 
final  conditional  interim  approval  of 
Virginia's  I/M  program  published  on 
May  15, 1997.  In  light  of  the  delay  in  the 
program  evaluation,  occasioned  by 
EPA's  proposal,  EPA  believes  that  it  is 
appropriate  to  extend  all  the 
commitment  dates  to  Jiuie  16, 1998, 
consistent  with  section  110(k)(4)  of  the 
CAA. 

n.  EPA  Action 

Based  on  the  proposed  rule  to  amend 
the  t/M  Program  Requirements  set  forth 
in  today's  Federal  Register  and  to 
properly  satisfy  the  conditions  in  its 
final  interim  conditional  approval,  DEQ 
submitted  a  recommitment  officially 
requesting  that  the  September  15, 1997 
deadline  to  remedy  the  major 
deficiencies  of  the  I/M  program  be 
extended  to  Jime  16, 1998.  EPA  believes 
that  the  Commonwealth  of  Virginia  is 
justified  in  its  request.  Furthermore, 
prior  to  the  time  EPA  can  take  final 
action  on  today's  proposed  rule  to 
amend  the  I/M  rule,  Virginia  would  be 
required  to  comply  with  a  condition  in 
the  final  I/M  rulemaking,  which  EPA 
has  proposed  to  alter.  For  all  the  above 
reasons,  EPA  is  taking  this  interim  final 
action  finding  that  it  is  appropriate  to 
allow  the  Commonwealth  of  Virginia  to 
remedy  all  the  major  deficiencies  within 
12  months  of  the  effective  date  of  the 
I/M  interim  final  rule.  In  addition,  this 
action  will  amend  the  commitment 
dates  pertaining  to  the  major 
deficiencies  cited  in  the  rulemaking 
section  of  the  final  conditional  interim 
approval  for  the  Commonwealth  of 
Virainia's  I/M  program. 

"roday  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  bnal  action.  If  based  on 
any  comments  on  this  action  EPA 
determines  that  this  final  action  was 
inappro{Miate  EPA  will  take  further 
action  to  withdraw  this  interim  final 
action,  thereby  reimposing  the 
September  15, 1997  deadl^e  for 
meeting  the  commitments.  The  final 
conditional  interim  approval  would 
then  convert  to  a  disapproval  based  on 
the  State's  failure  to  timely  comply  with 
the  conditions. 

in.  AdminiHtrative  Requirements 

In  order  to  remedy  conditions  of  their 
I/M  program  for  the  reasons  described 
above,  EPA  has  determined  that  the 
Commonwealth  of  Virginia  is  justified 


in  its  extension  request  and  that  the 
State  is  being  afforded  a  time  frame 
which  is  no  longer  than  other  States 
with  pending  final  conditional 
approvals.  Therefore,  EPA  is  invoking 
the  good  clause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  betora  this  action  takes  efiiact' 
The  EPA  believes  that  notice-and- 
comment  rulemaking  before  the 
efiiactive  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest  as  EPA  would  be  requiring 
Virginia  to  comply  with  the  condition  in 
question  based  on  a  requirement  that 
EPA  has  proposed  to  amend.  Moreover 
the  section  110(k)(4)  of  the  CAA  allows 
states  up  to  one  year  after  the  date  of 
approval  of  a  SIP  revision  to  adopt 
specific  enforceable  measiues  to  meet 
its  commitments.  Therefore,  EPA 
believes  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
extend  the  commitment  dates  from 
September  15, 1997  to  June  16, 1998 
while  EPA  completes  its  rulemaking 
processes  on  Virginia's  I/M  program  and 
on  the  proposed  I/M  rule  change. 

Executive  Order  12866 

This  action  has  been  delegated  to  the 
R^onal  Administrator  for  decision- 
making and  signature.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
E.0. 12866  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  subject  to  notice  and  comment 
procedure  on  small  entities.  5  U.S.C 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Because  this  action  is  not  subject  to 
priOT  notice  and  comment  requirements 
(see  above),  it  is  not  subject  to  RFA.  In 
any  event,  today's  action  merely  extends 
the  commitment  dates  to  June  16, 1998 
for  the  Commonwealth  of  Virginia  to 
satisfy  the  major  deficiency  conditions 
already  cited  in  I/M  final  conditional 
interim  rule.  Therefore,  this  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


I  Aa  previously  noted,  bowevo-,  by  this  actiaa- 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
dale  and  EPA  will  consider  any  comments  raceivad 
in  determining  whether  to  te»wae  such  action. 
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Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
imder  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
OfiBce  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  interim 
final  determination  regarding  the 
Commonwealth  of  Virginia  I/M  SIP  is 
not  a  "mafor  rule"  as  defined  by  S 
US.C.  804(2). 

Petitions  for  Judicial  Review 

Undm  section  307(bXl)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18, 
1997. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  interim, 
final  determination  of  Virginia's 
enhanced  I/M  SIP  does  not  afiiect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Administrative 
Procedures  Act). 

List  of  SabiectB  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control,  Hydrocart>on8, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  12, 1997. 
W.  Michaai  McCabe. 
Regional  Administrator,  Region  HI. 

Chapter  I.  title  40.  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatkortty:  42  U.S.C  7401-7671q. 
Subpart  W— Virginia 

2.  Section  52.2450  is  amended  by 
revising  the  first  sentence  of  paragraphs 
(b)(1),  paragraph  (b)(2),  and  the  first 
sentence  of  paragraph  (b)(3)  to  read  as 
foUows: 

152,2460    CondMonalApproviL 


(b)*  •  • 

(1)  The  Commonwealth  must  perform 
and  submit  the  new  modeling 
demonstration  that  illustrates  how  its 
program  wrill  meet  the  relevant 
enhanced  performance  standard  by  June 
16. 1998.  •  •   * 

(2)  The  Commonwealth  must  subaiit 
to  EPA  as  a  SIP  amendment,  by  June  16, 
1998,  the  final  Virginia  I/M  regulation 
which  requires  a  METT-based 
evaluation  be  performed  on  0.1%  of  the 
subject  fleet  each  year  as  per  40  CFR 
51.353(cK3)  and  which  meets  all  other 
program  evaluation  elements  specified 
in  40  CFR  51.353(c),  including  a 
program  evaluation  schedule,  a  protocol 
for  the  testing,  and  a  system  for 
collection  and  analysis  of  program 
evaluation  data. 

(3)  By  June  16, 1998,  Virginia  must 
adopt  and  submit  a  final  Virginia  I/M 
regulation  which  requires  and  which 
specifies  detailed,  appro vable  test 
procedures  and  equipment 
specifications  for  all  of  the  evaporative 
and  exhaust  tests  to  be  used  in  the 
enhanced  I/M  program.  •  *  • 

•        •        •        •        • 

(FR  Doc.  97-24945  Filed  9-18-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
|TX-21-1-7346a;  Fra.-6a04-^] 

Approval  and  Promulgation  of  Stat* 
implamantation  Plan:  Employaa 
Coimnuta  Options  (Employar  Trip 
Raduction)  Program  for  Taxas 

AOeiCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 


r:  In  this  action,  EPA  is 
removing  the  Texas  Employee  Commute 
Options  (ECO)  rule  from  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Texas  for  the 
purpose  of  establishing  an  ECO  program 
(also  known  as  the  Employer  Trip 
Reduction  (ETR)  program).  This  action 
relieves  the  State  from  mandatory 
implementation  of  the  ECO  program  in 
the  Houston-Galveston  ozone 
nonattainment  area.  The  authority  for 
this  removal  action  is  based  on  Public 
Law  104-70  and  the  subsequent  EPA 
policy  issued  on  April  23, 1996.  This 
legislation  allows  the  states  to  remove 
such  provisions  frtim  the  SIP,  or 
withdraw  their  submission,  if  the  state 
notifies  the  Administrator,  in  writing, 
that  the  state  has  undertaken,  or  will 
undertake,  one  or  more  alternative 
methods  that  will  achieve  emission 
reductions  equivalent  to  those  to  be 
achieved  by  the  removed  or  withdrawn 
provisions. 

DATES:  This  action  is  effective  on 
November  18, 1997,  unless  adverse  or 
critical  comments  concerning  this 
action  are  submitted  and  postmari»d  by 
Octobw  20, 1997.  If  the  eEEective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Regisler. 
ADDRESSES:  Comments  must  be 
submitted  to  Mr.  J.  Behnam.  P.E..  Air 
Planning  Section  (6PDL),  Environmental 
Protection  Agency ,Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 

Copies  of  the  State  ECO  withdrawal 
request  are  available  for  inspection 
during  normal  business  hotus  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  Planning  Section  (6PDJ.). 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6. 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  telephone: 
(214) 665-7214. 

Air  and  Radiation  Docket  and 
Information  Canter.  Environmental 


Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle. 
Austin,  Texas  78753. 

FOR  RiRTHBt  MFORMATKM  CONTACT:  Mr. 
J.  Behnam.  P.E.,  Air  Planning  Section 
(6PDL),  Environmental  Protection 
Agency.  Region  6. 1445  Ross  Avenue. 
.  Dallas,  Texas  75202-2733.  telephone 
(214) 665-7247. 

SUPPLEMENTARY  MFORMATIOIte 

L  Background 

Implementation  of  the  provisions  of 
the  1990  Qean  Air  Act  (the  Act) 
required  employers  with  100  or  more 
employees  in  the  Houston-Galveston 
ozone  nonattainment  area  to  participate 
in  a  trip  reduction  program.  Section 
182(dKl)(B)  reqiured  that  employers 
submit  ETR  compliance  plans  to  the 
State  two  years  after  the  SIP  is 
submitted  to  the  EPA.  These  compliance 
plans  were  intended  to  "convincingly 
demonstrate"  that  within  four  years 
after  the  SIP  is  submitted,  the  employer 
will  achieve  an  increase  in  the  average 
passenger  occupancy  of  its  employees 
who  commute  to  work  during  the  peak 
period  by  not  less  than  25  percent  above 
the  average  vehicle  occupancy  of  the 
nonattainment  area. 

On  November  13. 1992.  the  Govwnor 
of  Texas  submitted  a  SIP  revision  for 
approval  of  the  ECO  regulation  which 
was  adopted  by  the  State  on  October  16. 
1992.  On  October  18. 1993,  EPA 
proposed  approval  of  the  Texas  ECO  SIP 
in  the  Federal  Register  (FR)  because  it 
met  the  requirements  of  section 
182(d)(1)(B)  of  tile  Act.  The  EPA  issued 
its  final  approval  of  the  original  Texas 
ECO  SIP  revision  in  a  Federal  Register 
action  on  March  7, 1995. 

Public  Law  104-70  allows  states  to 
remove  provisions  for  ECO  programs 
bom  their  SIPs.  The  state  must  notify 
the  appropriate  EPA  R^onal 
Administrator,  in  writing,  that  it  will 
exercise  this  option  and  %vill  use 
alternative  methods  to  achieve  emission 
reductions  equivalent  to  those  which 
woidd  be  achieved  in  the  ECO  program. 
The  April  23, 1996,  EPA  policy 
memorandum  specifies  that  the  state's 
letter  requesting  removal  of  its  ECO 
program  frtim  an  approved  SIP  must 
include  an  estimate  of  the  emission 
reductions  to  have  been  provided  by  the 
ECO  program  and  explain  the  basis  for 
this  estimate.  Also,  the  state  is  required 
to  give  the  estimated  emission  reduction 
from  the  state's  substitute  measures  to 
be  used  in  place  of  its  ECO  program. 


n.  state  Submission  and  EPA 
Evaluation 

Pursuant  to  section  182(d)(1)(B)  of  the 
Act,  the  SIP  was  submitted  by  "Texas  to 
satisfy  the  statutory  mandate  that  an 
ECO  Program  be  established  for 
employers  with  100  or  more  employees, 
such  that  compliance  plans  developed 
by  such  employers  are  designed  to 
convincingly  demonstrate  an  increase  in 
the  average  passenger  occupancy  of 
their  employees  who  commute  to  woric 
during  the  peak  period,  by  no  less  than 
25  percent  above  the  average  vehicle 
occupancy  of  the  nonattainment  area.  In 
a  letter  dated  September  23, 1996. 
Governor  George  W.  Bush  requested 
removal  of  the  ECO  provisions  fit>m  the 
SIP.  This  request  was  based  on  Public 
Law  104-70,  signed  by  President 
Clinton  on  December  23, 1995,  which 
amended  the  1990  Clean  Air  Act  so  that 
previously  mandated  ECO  programs  are 
now  at  the  option  of  the  states.  The 
removal  of  the  ECO  SIP  revision  and  the 
associated  ECO  plan  submission  date 
depends  on  identifying  equivalent 
emissions  reductions. 

The  State's  request  for  removal  of  the 
ECO  program  indicated  that  the  State 
would  use  the  emission  reductions  from 
its  motor  vehifJe  inspection/ 
maintenance  (I/M)  program,  called 
Texas  Motorist's  Choice  (TMC),  as  the 
emission  offset  The  reductions 
produced  by  the  I/M  program  were  to 
ofEset  the  volatile  organic  compound 
(VOC)  emission  reductions  attributed  to 
the  ECO  program  in  the  15  percent  and 
9  percent  rate-of-progress  (ROP)  SIP 
revisions  for  the  Houston/Galveston 
ozone  nonattainment  area.  According  to 
the  Stete's  modeling,  the  TMC  program 
would  have  produced  excess  emission 
reductions  of  8.30  tons  per  day  in  1996 
for  the  15  percent  ROP  SIP  and  10.52 
tons  per  day  in  1999  for  the  9  percent 
ROP  SIP.  These  reductions  were 
intended  to  ofbet  the  1.81  tons  per  day 
and  1.02  tons  per  day,  respectively, 
which  were  claimed  in  the  original  ROP 
SIPs  for  the  ECO  program.  However,  the 
I/M  rule  (60  FR  48029)  allows  the  State 
flexibility  to  design  an  I/M  program  that 
would  meet  the  EPA's  mandated  low 
enhanced  performance  standards.  The 
TMC  I/M  program  meets  the  I/M  flexible 
rule  and  is  the  federally  mandated 
program  for  the  State  of  Texas.  Use  of 
the  excess  emissions  credita  from  the 
TMC  I/M  program  is  not  consistent  with 
EPA's  Interpretation  of  the  I/M  rule.  The 
I/M  rule  at  40  CFR  51.351(g)  entiUed 
"Alternate  Low  Enhanced  I/M 
Performance  Standard"  (60  FR  48035) 
specifies  as  a  requirement  that  in  order 
to  be  eligible  for  the  low  enhanced 
program,  this  program  must  provide 


sufficient  reduction  to  allow  for 
approval  of  the  State's  15  and  9  percent 
SIPs.  The  Texas'  15  and  9  percent  SIPs 
take  emissions  credits  for  the  TMC  I/M 
programr  and  therefore,  there  is  no 
excess  emissions  from  the  TMC  I/M 
program  to  oBset  the  emissions 
reductions  claimed  for  the  ECO  program 
in  the  original  15  and  9  percent  ROP 
SIPs. 

SubsequenUy.  EPA  conferred  with  the 
State  to  clarify  the  Texas  emission  ofbet 
approach.  The  State  submitted  a  letter 
(received  on  March  28. 1997)  which 
clarified  the  State  emissions  oCbet 
approach  in  the  ROP  SIPs.  Based  on  this 
cluification.  the  State's  offset  for 
emissions  reductions  from  the  ECO 
program  will  come  from  the  total  excess 
emissions  reductions  identified  from  all 
control  measures  in  the  15  percent  and 
9  percent  ROP  SIPs  (23.73  tons  per  d^ 
and  10.69  tons  per  day,  respectively). 
These  reductions  offset  the  ECO 
emissions  reductions  of  1.81  tons  per 
day  and  1.02  tons  per  day  claimed  in 
the  original  15  percent  and  9  percent 
ROP  SIPs,  respectively. 

The  EPA  believes  that  it  was 
necessary  to  ofbet  the  ECO  emissions  by 
non-federally-mandated  control 
measures,  and  emissions  reductions 
from  the  TMC  I/M  program,  which  is  a 
federally  mandated  program  as 
discussed  above,  cannot  be  used  to 
offMt  the  emissions  reductions  claimed 
in  the  original  ROP  SIPs.  The  EPA  has 
determined  that  Texas'  approach  has 
adequately  o£bet  the  ECO  emissions 
reductions  and  meeta  the  intended 
purpose  of  the  EPA  ECO  Policy 
memorandum.  Therefore.  EPA  is 
removing  the  Texas  ECO  nde. 
incorporated  by  reference,  fit>m  Code  of 
Federal  Regulations  and  relieves  the 
State  of  Texas  from  Implementation  of 
Texas  ECO  program,  approved  on  March 
7,1995. 

m.  Final  Actioai 

In  this  action.  EPA  is  removing  the 
Texas  ECO  rule,  which  was  submitted 
by  the  Governor  to  EPA  on  November 
13. 1992.  and  approved  by  EPA  on 
March  7, 1995,  from  the  Code  of  Federal 
Regulations,  liie  EPA  has  determined 
that  the  State  of  Texas  has  satisfied  the 
requirementa  of  the  EPA  ECO  policy  by 
o&etting  the  ECO  emissions  reductions 
claimed  in  the  original  15  and  9  percent 
ROP  SIPs  by  the  excess  emissions 
reductions  form  non-federally-mandated 
control  measures. 

The  EPA  is  publishing  this  final 
approval  action  without  advanced 
notice  of  proposal  because  EPA  views 
this  as  a  noncontroversial  amendment 
and  anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
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Federal  Register  publication.  EPA  is 
simultaneously  proposing  to  approve 
this  SIP  revision  should  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  November  18, 1997, 
unless  adverse  or  critical  conunents 
concerning  this  action  are  submitted 
and  postmarked  by  October  20, 1997. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effsctive  date  by  publishing  a 
subsequrat  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  concerning  this 
action  will  then  be  addressed  in  a 
subsequent  fiml  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received  on  this 
action,  the  public  is  advised  that  this 
action  will  be  effective  November  18, 
1997. 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  AdminifltratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
firom  Executive  Order  12866  review. 

B.  Begulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  the  EPA 
may  certify  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  See  46  PR 
8709.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  reqviirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 


constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  from  basing 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.PJ\.,  427  U.S.  246,  256-66  (S.CL 
1976):  42  U.S.C  7410(aX2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govemmmits  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impjBCted  by  the  rule. 

The  EPA  nas  determined  that  the 
approval  action  promulgated  does  not 
include  a  Feder^  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(aKlKA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

E.  Petition  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circmt  by  November  18, 1997.  Filing  a 
petition  for  reconsideration  of  this  final 
r\ile  by  the  Regional  Administrator  does 
not  affect  the  finalify  of  this  rule  for 
purposes  of  judicial  review;  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  or 
postpone  the  effectiveness  of  this  rule. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  See  section  307(b)(2). 

List  of  Safajecti  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide,  Ozone. 
Volatile  organic  compounds. 

Dated:  August  12, 1997. 
fmyCUSDrd. 
Acting  Raff  anal  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART52-[AMENOEpl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Antfaortty:  42  U.S.C  7401-7e71q. 


Subpart  8S— Tea 

162.2270    [Amended] 

2.  Section  52.2270  is  amended  by 
removing  and  reserving  paragraph 
(cM91). 

(PR  Doc.  97-24843  Filed  9-l»-«7:  8:45  am] 
BMJJMQCooe  mto  so  F 


ENVIRONMENTAL  PROTECIION 
AGBICY 

40  CFR  Parts  52  and  t1 
[AL-40-7142;  PRL-6a05-S] 

Approval  and  Promulgation  of 
Implementation  Plans  for  the  Stats  of 
Alabama 

Approval  and  Promulgation  of 
Implementation  Plans  for  the  State  of 
Alabama — Proposed  Disapproval  of  the 
Request  to  Redesignate  the  Birmingham. 
Alabama  Qeffeison  and  Shelby  Counties) 
Marginal  Ozone  Nonattainment  Area  to 
Attainment  and  the  Associated  Maintenance 
Plan. 

AQBICY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


r:  EPA  is  disapproving  the  State 
of  Alabama's  request  submitted  through 
the  Alabama  Department  of 
Environmental  Management's  (A0£M) 
to  redesignate  the  Birmingham  marginal 
ozone  nonattainment  area  (Jefferson  and 
Shelby  Counties)  to  attainment  and  the 
associated  maintenance  plan  as  a 
revision  to  the  state  implementation 
plan  (SIP).  Prior  to  the  close  of  the 
administrative  record,  EPA  determined 
that  the  area  registered  a  violation  of  the 
ozone  national  ambient  air  quality 
standard  (NAAQS).  As  a  result,  the 
Birmingham  area  no  longer  meets  the 


statutory  criteria  for  redesignation  to 
attainment  of  the  ozone  NAAQS. 
EFFECTIVE  DATE:  September  19, 1997. 
ADDRESSES:  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
AL-40-7142.  The  Region  4  office  may 
have  additional  back^imd  dociunents 
not  available  at  the  other  locations. 
Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  foUowing  locations: 
Environmental  Protection  Agency. 

Region  4.  Air  Planning  Branch.  1 

Forsyth.  SW,  Atlanta,  Georgia  30303. 

Kimberly  Bingham,  (404)  562-9038. 
Alabama  Department  of  Environmental 

Management,  1751  Congressman, 

W.L.  Dickinson  Drive,  Montgomery. 

Alabama  36109. 
TOR  FURTHER  MFORMATKM  COWTACT: 
Kimberly  Bingham  at  (404)  562-9038. 
SUPWrMTHTARY  MFORMATKM:  On  Maich 
16, 1995.  ADEM  submitted  a  request  to 
EPA  to  redesignate  the  Birmingham, 
Alabama,  marginal  ozone  nonattainment 
area  to  attaiiunent  On  that  date,  they 
also  submitted  a  maintenance  plan  for 
the  area  as  a  revision  to  the  Alabama 
SIP. 

According  to  section  107(dX3)(E)  of 
the  Qean  Air  Act  (CAA).  42  U.S.C. 
7407(d)(3)(E).  redesignation  requests 
must  meet  five  specific  criteria  in  order 
for  EPA  to  redesignate  an  area  from 
nonattainment  to  attaiiunent 

1.  The  Administrator  determines  that 
the  area  has  attained  the  ozone  NAAQS; 

2.  The  Administrator  has  fidly 
approved  the  applicable 
implementation  plan  for  the  area  imder 
section  110(k); 

3.  The  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
pwmanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollution  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

4.  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175A;and 

5.  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  imder  section  1 10  and  part  D. 

The  EPA  provided  guidance  on 
redesignation  in  the  General  Preamble 
for  the  Implementation  of  the  Clean  Air 
Act  Amendment  of  1990,  57  FR  13498 
(April  16,  1992).  supplemented  at  57  FR 
18070  (April  28, 1992).  The  primary 
memorandum  providing  fiirUier 


giiidance  with  respect  to  section 
107(d)(3)(E)  of  the  amended  Act  is  dated 
September  4, 1992,  and  issued  by  the 
Director,  Air  Quality  Management 
Division,  Subject  Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment  (Calcagni 
Memorandtun). 

The  State  submitted  its  request  for 
redesignation  on  March  16. 1995.  The 
request  included  information  showing 
that  the  Birmingham  area  had  three 
yeara  of  air  quality  attainmmt  data  from 
1990-1993.  The  area  continued  to 
maintain  the  ozone  NAAQS  through 

1994.  The  submittal  was  rendered 
administratively  complete  on  April  11. 

1995.  Supplemental  information  was 
submitted  on  July  21, 1995.  A  direct 
final  rule  proposing  approval  of  the 
redesignation  request  was  signed  by  the 
Regional  Administrator  and  forwarded 
to  the  EPA  Federal  Register  Office  on 
August  15, 1995  for  publication.  The 
direct  final  rule  as  drafted  contained  a 
thirty  day  period  for  public  comment  on 
the  proposed  approval  of  the 
redesignation  request 

Prior  to  publication  of  the  docummt, 
EPA  determined  that  the  area  roistered 
a  violation  of  the  ozone  NAAQS  on 
August  18, 1995.  EPA  therefore  directed 
the  Office  of  the  Federal  Register  to 
recall  the  proposed  direct  final  rule 
from  publication.  The  ambient  data 
which  formed  the  basis  of  the  registered 
violation  was  quality  assured  according 
to  established  procedures  for  validating 
such  monitoring  data.  The  State  of 
Alabama  does  not  contest  that  the  area 
violated  the  NAAQS  for  ozone  during 
the  1995  ozone  season.  As  a  result  the 
Birmingham  area  no  longer  meets  the 
statutory  criteria  for  redesignation  to 
attainment  of  the  ozone  NAAQS  found 
in  section  107(d)(3)(E)a)  of  the  CAA. 
After  the  violations  had  been  quality- 
assured.  EPA  issued  a  notice  of 
proposed  rulemaking  proposing  to 
disapprove  the  redesignation  nquest  62 
FR  23421  (^rU  30, 1997^-  The 
maintenance  plan  SIP  region  is  also 
not  approvable  because  its 
demonstration  is  besed  on  a  level  of 
ozone  preciusor  emissions  in  the 
ambient  air  thought  to  represent  an 
inventory  of  emissions  that  would 
provide  for  attainment  and 
maintenance.  That  underlying  basis  of 
the  maintenance  plan's  demonstration  is 
no  longer  valid  due  to  the  violation  of 
the  NAAQS  that  occurred  during  the 
1995  ozone  season. 

The  Administrator  is  prohibited 
under  section  107(d)(3)^)(I)  from 
redesignating  an  area  to  attainment 
when  it  has  not  attained  the  NAAQS. 
Fnrthomore.  section  107(dHl)(A) 
defines  an  attainment  area  as  "any  area 


that  meets"  the  NAAQS.  Consequently, 
if  a  violation  occurs  prior  to  EPA's  final 
action  on  redesignation,  the  area  is  no 
longer  in  attainment  and  does  not  meet 
the  definition  of  an  attaiiunent  area 
imder  section  107.  In  the  September  4. 
1992,  policy  memorandum  of  John 
Calca^.  EPA  stated:  "Regions  should 
advise  States  of  the  practical  planning 
consequoices  if  EPA  disapproves  the 
redesignation  request  or  if  the  request  is 
invalidated  because  of  violations 
recorded  during  EPA 's  review. "  See  for 
example.  59  FR  22757  dated  May  3, 
1994,  disapproving  the  redesignation  of 
Richmond,  Virginia  due  to  violations 
occuiring  after  the  proposed  approval; 
61  FR  50718  dated  September  27, 1996. 
disapproving  the  redesignation  request 
for  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  nonattainment 
area;  and  61  FR  19193  dated  May  1, 
1996.  disapproving  of  the  redesignation 
request  for  Pittsbuigh.  Pennsylvania. 

Saqnast  for  Commenta 

EPA  published  a  document  on  April 
30. 1997,  (62  FR  23421),  proposing 
disapproval  of  the  maintenance  plan 
and  redesignation  request  and  soliciting 
comments  on  the  disapproval  and 
relevant  issues.  EPA  received  comments 
on  the  proposal.  Those  comments  and 
the  response  thereto  are  summarized 
below. 

Comment  #1 — "EPA  inappropriately 
considered  monitored  exceedances 
which  occurred  after  the  redesignation 
request  was  submitted.  If  the  Agency 
had  considered  only  the  monitor  data 
which  preceded  the  redesignation 
request,  then  EPA  should  have  allowed 
the  direct  final  rule  granting 
redesignation  which  had  been  signed  by 
the  regional  administrator  to  be 
published  in  the  Federal  Regtster.  If 
EPA  had  taken  this  action,  then  the 
Birmingham  area  could  possibly  be 
enjoying  attainment  status  at  this  time." 

iiMponse— Section  107(d)(lXAKii)  (rf 
the  Act  provides  that  an  attainment  ana 
is  one  that  "meets"  the  NAAQS.  Section 
107(d)(3)(E)(I)  of  the  Act  prohibits  EPA 
from  redesignating  an  area  to  attainmoit 
unless  EPA  detennines  that  the  area 
"has  attained"  the  NAAQS.  By  use  of 
the  words  "has  attained"  (in  the  present^ 
perfect  tense).  Congress  expressed  its 
intent  that  EPA  may  not  redesignate  an 
area  unless  it  detennines  that  the  area 
is  attaining  the  standard  at  the  time  EPA 
takes  its  final  action.  It  is  not  sufficient 
that  at  some  previous  time  the  area 
"had"  attained  the  NAAQS.  EPA  must 
find  that  the  area,  in  the  words  of  the 
statute,  "has"  attained  the  NAAQS. 
Congress  expressed  the  same  intent  in 
the  definition  of  an  attainment  area  in 
CAA  section  107(d)(lXA)(u)  as  an 
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that  meets  the  NAAQS.  Therefore, 
contrary  to  the  commenters'  contention, 
it  was  not  "inappropriate"  for  EPA  to 
consider  "excrodances  which  occurred 
after  the  redesignation  request  was 
submitted."  Indeed,  EPA  was  obligated 
to  consider  such  data. 

EPA's  redesignation  policy  (Calcagni 
Memo)  provides  that  if  monitoring  data 
indicates  a  violation  of  the  NAAQS 
before  a  redesignation  action  is 
effective,  the  redesignation  should  not 
be  approved.  EPA  may  not  lavrfolly 
redesignate  a  nonattainment  area  to 
attainment  unless  it  is  attaining  the  air 
quality  standard  at  the  time  EPA  takes 
its  final  action.  Thus,  it  is  not  sufficient 
that  an  area  show  that  it  had  attained 
the  standard  prior  to  submission  of  its 
redesignation  request.  If,  during  the 

,  pendency  of  EPA's  review  of  the 
redesignation  request,  exceedances 
occxn  that  EPA  determines  constitute  a 
violation,  EPA  is  obligated  to  consider 
those  in  determining  whether  the  area  is 
attaining  the  standard.  Thus,  EPA  was 
obligated  to  disapprove  the  request  to 
redesignate  the  Birmingham 
nonattainment  area,  since  it  could  not 
determine  that  the  area  had  attained  the 
standard  at  the  time  of  the  final 
rulemaking. 

EPA  recently  reaffirmed  its  adherence 
to  the  principle  that  an  area  may  not  be 
redesignated  to  attaiiunent  if  it  violates 
the  standard  while  its  request  for 
redesignation  is  pending  in  a  notice  of 
proposed  correction  to  the  designation 
of  I^oiirche  Parish,  Louisiana  (62  PR 
38237,  July  17, 1997).  After  publication 

-  of  a  direct  final  notice  approving  the 
area's  redesignation  request,  but  prior  to 
its  efifoctive  date,  a  violation  of  the 
NAAQS  for  ozone  was  recorded  at  an 
area  monitor.  The  direct  final  notice 
restated  EPA's  interpretation  of  the 
statute:  "If  the  monitoring  data  records 
a  violation  of  the  NAAQS  before  the 
direct  final  action  is  effective,  approval 
of  the  redesignation  will  be  withdrawn 
and  a  proposed  disapproval  substituted 
for  the  direct  final  approval  (60  FR 
43021-43022,  August  18, 1995). 
Nonetheless,  EPA  did  not  withdraw  its 
approval  of  the  redesignation  action, 
and  the  area  was  redesignated  to 
attainment.  EPA's  proposed  correction 
notice  states  that  allowing  the 
redesignation  to  become  effective  was  in 
conflict  with  the  statute,  EPA  policy, 
and  with  the  statement  in  the  direct 
final  notice  itself. 

The  LaFourche  redesignation  was  also 
at  odds  with  other  actions  regarding 
areas  that  EPA  determined  had  violated 
the  NAAQS  while  their  redesignation 
requests  were  pending:  Richmond, 
Virginia,  (59  FR  22757,  May  3, 1994) 
(final  notice  of  disapproval):  the 


Pittsburgh-Beaver  Valley  nonattainment 
area,  (61  FR  19193,  May  1, 1996)  (final 
notice  of  disapproval):  the  Kentucky 
portion  of  the  Cinciimati-Hamilton 
nonattainment  area,  (61  FR  50718. 
September  27, 1996)  (final  notice  of 
disapproval);  and  the  Ohio  portion  of 
the  CLacinnati-Hamilton  nonattainment 
area,  (62  FR  7194,  February  18, 1997) 
(notice  of  proposed  disapproval). 

Based  on  the  statute,  policy,  and 
history  of  EPA  rulemakings,  it  is  clear 
that  redesignating  Birmingham  to 
attainment  in  the  face  of  monitored 
violations  would  be  an  error.  EPA  was 
obliged  to  disapprove  the  request  to 
redesignate. 

The  United  States  Court  of  Appeals 
for  the  Third  Circuit  recently  upheld 
EPA's  interpretation  of  its  statutory 
obligation  to  consider  exceedances 
occiuring  after  submission  of 
redesignation  requests.  Southwestern 
Pennsylvania  Growth  Alliance  v. 
Browner,  No.  96-3364  Quly  28, 1997). 
The  Court  affirmed  the  application  of 
this  interpretation  even  as  to 
exceedances  that  occiirred  more  than 
eighteen  months  after  the  submission  of 
a  redesignation  request. 

Comment  §2 — "In  our  opinion,  EPA 
failed  to  consider  appropriately  the 
local  extreme  weather  conditions  which 
occurred  during  the  siunmer  of  1995 
and  the  associated  ozone  exceedances. 
ADEM  pointed  out  to  EPA  that  July 
1995  had  more  days  above  95  degrees 
Fahrenheit  than  any  July  in  over  60 
yean  and  that  August  1995  was  the 
hottest  August  on  record.  The  nine  day 
period  between  August  10  and  August 
18  is  the  third  highest  such  event  in 
over  60  yean.  Seven  of  the  eleven 
exceedances  measured  in  Birmingham 
in  1995  occurred  during  this  nine  day 
period." 

Conunent  #3— "It  is  EPA's  own  policy 
to  consider  exceptional  weather  events 
regarding  achievement  of  ozone  air 
quality  standards.  Yet.  EPA  stated  in  a 
January  11. 1996,  letter  to  ADEM  that 
the  summer  of  1995  was  not  the  hottest 
summer  in  the  last  ten  years  nationally, 
and  that  the  conditions  during  1995 
cannot  be  considered  an  exceptional 
weather  event." 

Responses — The  commentera 
contended  that  even  if  EPA  were  correct 
in  considering  violations  that  occiured 
after  the  redesignation  request  was 
submitted,  EPA  should  have  found  such 
exceedances  "attributable  to  extreme 
weather."  But  even  if  1995  were 
determined  to  have  been  an 
exceptionally  hot  year  for  Birmingham 
(and  1990,  only  five  years  earlier,  was 
even  hotter),  this  provides  no  grounds 
for  excluding  quality-assured  monitored 
exceedances  of  the  ozone  standard. 


EPA's  applicable  regulations  governing 
ozone  attainment  provide  no  basis  for 
excluding  data  due  to  exceptionally  hot 
weather  (See  40  CFR  50.9  Appendix  D 
and  H  and  part  58).  By  contrast,  the 
regulations  regarding  particulate  matter 
expressly  authorize  adjustments  to  take 
into  account  exceptional  events  (See  40 
CFR  50.6  and  Appendix  K,  section  2.4 
"Adjustments  for  Exceptional  Events 
and  Trends").  The  methods  used  by 
EPA  to  determine  whether  an  area  is 
attaining  the  ozone  standard  were 
decided  upon  through  notice  and 
comment  rulemaking  and  EPA  is  bound 
by  those  methods  until  they  are  changed 
through  further  rulemaking  on  that 
subject 

EPA's  "Guideline  on  the 
Identification  and  Use  of  Air  Quality 
Data  Affected  by  Exceptional  Events" 
sets  forth  guidance  regarding 
exceptional  events  that  may  sufficiently 
influence  the  data  for  various  criteria 
pollutants  so  as  to  provide  a  basis  for 
possible  exclusion  of  data  for  various 
regulatory  purposes.  "The  guideline  has 
no  regulatory  or  legal  significance 
regarding  use  of  any  air  quality  data. 
Use  or  non-use  of  air  quality  data, 
whether  flagged  or  not,  must  be  subject 
to  full  public  disclosure  and  rulemaking 
procedures."  Guideline  at  5.  Thus,  use 
or  non-use  of  the  data  is  determined  by 
the  appropriate  statutory  or  regulatory 
authority,  which  does  not  provide  fw 
excliision  of  ozone  data  based  on  hot 
weather.  Moreover,  only  one  of  the  18 
exceptional  events  defined  in  the 
Guideline  applies  to  ozone  data — 
stratospheric  ozone  intrusion.  A 
stratospheric  ozone  intrusion  occun 
when  a  parcel  of  air  originating  in  the 
stratosphere  Mis  directly  to  the  surface 
of  the  earth  (such  as  occasionally 
happens  during  severe  thunderstonns). 
Such  events  are  infrequent,  very 
localized,  and  of  short  duration.  No 
allegation  that  a  stratospheric  ozone 
intrusion  occiured  has  been  made  with 
respect  to  Birmingham.  Other 
climatological  occurrences,  including 
stagnations  and  inversions,  were 
considered  and  rejected  as  possible 
exceptional  events  for  data  flagging 
purposes.  Thus,  neither  EPA's 
regulations  nor  guidance  furnish  a 
jiistification  for  excluding  quality 
assured  ozone  exceedances  fitim 
consideration  based  upon  a  finding  that 
they  are  an  "extreme  weather  event" 
due  to  hot  weather.  It  is  undisputed  that 
Birmingham  experienced  eleven 
exceedances  during  the  summer  of 
1995. 

Hot  weather  does  not  provide  a  basis 
for  excluding  docmnented  exceedances 
from  consideration.  While  EPA 
recognizes  that  high  temperatures  can 


play  a  role  in  ozone  formation,  quality 
assured  data  reflect  the  quality  of  the  air 
people  are  breathing.  Exceedances  of  the 
standard  have  been  determined  to  cause 
measurable  health  effects  in  healthy 
individuals.  Compliance  with  the  ozone 
NAAQS  is  determined  using  three 
consecutive  yean  of  data  to  account  for 
year-to-year  variations  in  emissions  and 
meteorological  conditions.  These 
determinations  were  made  punuant  to 
long-standing  EPA  regulations,  and  this 
rulemaking  is  not  the  appropriate  forum 
for  comments  regarding  the  ozone 
standard  or  the  methodology  for 
determining  attainment  of  the  standard. 
Even  if  temperatures  were  unusually 
high  in  1995  (and  Ibey  were  not  as  high 
as  in  1990),  in  light  of  the  methodology 
used  to  determine  attainment  of  the 
ozone  NAAQS.  there  is  no  basis  for 
ignoring  the  violations  monitored 
during  the  time  period.  Because  the  area 
has  not  adequately  reduced  its  VOC  and 
NOx  emissions,  it  is  subject  to  ozone 
exceedances  whenever  meteorological 
conditions  are  conducive  to  ozone 
formation.  The  nine  exceedances  that 
occurred  in  the  Birmingham  area  in 
1996  proves  that  temperature  is  not  the 
only  precursor  for  ozone  formation.  One 
of  the  goals  of  the  CAA  is  to  minimize 
the  health  risks  that  people  encounter. 
Since  meteorological  conditions  cannot 
be  controlled,  the  way  to  reduce  health 
risks  due  to  ozone  in  the  Birmingham 
area  is  to  reduce  the  anthropogenic 
emissions  of  VOC  and  NOx.  (See  61  FR 
19193, 191195-19197,  May  1, 1996) 
(disapproval  of  Pittsburgh-Beaver  Valley 
request  for  redesignation  to  attainment 
for  ozone). 

Moreover,  in  a  study  entitled  "Clean 
Air  Act  Ozone  Design  Value  Study, 
Final  Report,  dated  December,  1994 
EPA  considered  the  impact  of 
meteorology  in  ozone  formation  and 
found  that  "high  temperatiire  by  itself  is 
not  sufficient  to  produce  high  ozone 
concentrations"  (pages  7-18).  It  also 
determined  ozone  design  values  should 
not  be  adjusted  for  meteorology,  since 
"compliance  with  the  ozone  standard  is 
judged  on  the  basis  of  the  actual 
ambient  air  quality  measurements.  It  is 
the  actual  ambient  air  quality,  not  a 
h]rpothetical  adjusted  value,  which  is  of 
concern  with  respect  to  the  potential  for 
adverse  health  impacts."  It  concluded 
that  a  meteorologically  adjusted  design 
value  may  not  be  the  best  indicator  of 
the  air  people  actually  breathe,  and  is  a 
major  departure  from  current  EPA 
poUcnr. 

In  Southwestern  Pennsylvania  Growth 
Alliance  v.  Browner.  No.  96.3364  Quly 
28, 1997),  the  United  States  Court  of 
Appeals  for  the  Third  Circuit  recently 
rejected  petitionera'  aigument  that  an 


allegation  that  exceedances  were  caused 
by  transport  should  result  in  excluding 
data  from  consideration  in  redesignation 
actions. 

"Accordingly,  we  accept  the  EPA's 
position  that  the  origin  of  the  ozone  that 
caused  exceedances  at  issue  is  legally 
irrelevant"  Similarly,  here,  the 
allegation  that  hot  weather  may  have 
contributed  to  exceedances  is  legally 
irrelevant 

Final  Action 

EPA  is  disapproving  the  State  of 
Alabama's  March  16, 1995, 
redesignation  request  and  maintenance 
plan  SIP  revision.  The  Agency  has 
reviewed  this  request  for  redesignation 
and  approval  of  the  maintenance  plan  as 
a  revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  CAA.  The  Agency  has  determined 
that  this  action  does  not  conform  with 
the  statute  as  amended  and  should  be 
disapproved. 

Notning  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factora  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  regulatory 
action  punuant  to  E.0. 12866. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  numbOT  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  afiiact  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  fedoal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affsct  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 


significant  impact  on  a  substantial 
niunber  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

EPA's  denial  of  the  State's 
redesignation  request  under  section 
107(d)(3)(E)  of  the  CAA  does  not  affect 
any  existing  requirements  applicable  to 
small  entities  nor  does  it  impose  new 
requirements.  The  area  retains  its 
current  designation  status  and  will 
continue  to  be  subject  to  the  same 
statutory  reqiiirements.  Therefore,  the 
Regional  Administrator  certifies  that  the 
disapproval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  snuill  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
disapproval  action  promulgated  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
disapproves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
lesidt  from  this  action. 

Snhmi— ion  to  Congr— ■  and  th» 
General  Apcounting  OflBce 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Goieral  of  the  General  Accounting 
Office  prior  to  publication  oflhe  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 
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Petitioiis  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  18, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effisctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

List  of  Snbiecti  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  September  5, 1997. 
A.  Stan  Mribnig, 
Acting  Regiona]  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatliortty:  42  U.S.C.  7401-7e71q. 

Subpart  B— Alabama 

2.  Section  52.66  is  added  to  read  as 
follows: 

152.86    Control  Strategy:  Ozena. 

The  redesignation  request  submitted 
by  the  State  of  Alabama,  on  March  16, 
1995  for  the  Birmingham  marginal 
ozone  nonattainment  area  from 
nonattainment  to  attainment  was 
disapproved  on  September  19, 1997. 

[FR  Doc.  97-24942  Filed  9-18-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-3006S0;  FRL-S744-q 
RM2070-AB78 

Ck>ransulam-m«thy1;  Paatickte 
Tdarances 

AG8ICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cloransulam- 
methyl  in  or  on  soybeans,  soybean 
forage  and  soybean  hay.  DowElanco 
requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170). 

DATES:  This  regulation  is  effective 
September  19. 1997.  Objections  and 
requests  for  hetuings  must  be  received 
by  EPA  on  or  before  November  18, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber,  [OPP-300550], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M37G8.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15^1.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300550],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 


300550).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  305-5697,  e-mail: 
tompkin8.jim9epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  March  26, 1997  (52 
FR  14421)(FRL-5592-8),  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP) 
5F4560  for  tolerance  by  DowElanco, 
9330  Zionville  Road,  Indianapolis,  IN 
46268-1054.  This  notice  included  a 
summary  of  the  petition  prepared  by 
DowElanco.  There  were  no  conunents 
received  in  response  to  the  notice  of 
filihg. 

The  petition  requested  that  40  CFR 
180  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
cloransulam-methyl,  N-(2- 
carl)oxymethyl-6-chlorophenyl)-5- 
ethoxy-7-fluoro-(l  ,2,4)-triazolo[l  .5c]- 
pyrimidine-2-sulfonamide,  in  or  on 
soybean  seed  at  0.02  parts  per  million 
(ppm),  soybean  forage  at  0.1  ppm,  and 
soybean  hay  at  0.2  ppm.  The  tolerance 
expression  is  being  editorially  amended 
to  read  cloransulam-methyl  plus  its 
acid,  cloransulam,  calcidated  as  parent 
ester. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiue  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infents  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue  *     *     * " 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  expostue  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposiures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effiects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  fector 
(sometimes  called  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  thwTi 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  Rfl)  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  fit>m  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 


based  on  the  same  rationale  as  the  100- 
fold  uncertain^  fector. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structiue 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
difiiarent  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consmnption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assiuned. 

Short-term  nsk  results  firom  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  asstire  adequate  protection 


of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
d^rae  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  restilts  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposing.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposiure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
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or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accitrate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessoient.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposiu^  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evalvuiting  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <1  year  old)  was 
not  regionally  based. 

land 


n.  Aggregate  Risk 
DeterminatioB  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cloransulam-methyl.  A^(2- 
carboxymethyl-6-chlorophenyl)-5- 
ethoxy-7-fluoro-(l  ,2,4)-triazolo(l  .5cl- 
pyrimidine-2-8ulfonamide,  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2), 
tolerances  for  residues  of  cloransulam- 
methyl  plus  its  acid,  cloransulam, 
calcuilated  as  parent  ester  on  soybean 
seed  at  0.02  ppm,  soybean  forage  at  0.1 
ppm,  and  soybean  hay  at  0.2  ppm. 
EPA's  assessment  of  tbe  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cloransulam- 
methyl  are  discussed  below. 


1.  A  rat  acute  oral  study  with  a  LOso 
greater  than  5.000  milligrams  (mg)/ 
kilogram  (kg)  for  males  and  for  females. 

2.  A  90-£y  mouse  feeding  study  with 
a  No  Observed  Effect  Uvel  (NOEL)  of  50 
mg/kg/day  for  males  and  a  Lowest 
Observed  Effect  Level  (LOEL)  of  100 
mg/kg/day  for  males  based  on  increased 
levels  of  alkaline  phosphatase  and 
increased  liver  weights  and  an  increase 
in  the  size  of  hepatocytes. 

3.  A  21-day  rabbit  dermal  study  with 
a  Dermal  Irritation  NOEL  greater  than 

1 ,000  mg/kg/day  for  males  and  females 
and  with  a  Systemic  NOEL  of  500  mg/ 
kg/day  (males  and  females)  and  a 
Systemic  LOEL  of  1 ,000  mg/kg/day 
based  on  decreased  red  cell  count, 
hemoglobin  and  hematocrit, 
anisocytosis  and  macrocytosis  of  red 
cells  for  females. 

4.  A  carcinogenicity  study  in  mice 
with  a  NOEL  of  10  mg/kg/day  for  both 
sexes  and  a  LOEL  of  100  mgAcg/day 
(males  and  females)  based  on  a  decrease 
in  renal  tub\ile  vacuolation  in  male 
mice,  increased  size  of  centrilobidar  and 
midzonal  hepatocytes  accompanied  by 
altered  tinctorial  properties  in  females 
and  centrilobular  hepatocyte 
hypertrophy  in  males.  Total  tumor 
incidence  (adenoma  +  carcinoma)  was 
not  increased  by  dosing  with 
cloransulam-methyl. 

5.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  75 
mg/kg/day  and  LOEL  of  325  mg/kg/day 
for  both  sexes  based  on  significant 
increase  in  hemoglobin,  hematocrit,  and 
red  cell  count  in  males,  activities  of  the 
liver  enzymes  aspartate  and  alanine 
aminotransfBiase  as  well  as  alkaline 
phosphatase  were  decreased  in  males, 
cholesterol  was  decreased  in  females, 
specific  gravity  of  urine  was  decreased 
in  females,  increased  relative  wight  in 
liver  and  relative  weight  of  testes  in 
males,  males  exhibited  an  increased 
incidence  of  collecting  duct 
hypertrophy  and  females  exhibited 
increased  incidence  of  vacuolation  in 
the  kidney.  There  was  no  evidence  of 
carcinogenicity  for  cloransulam-methyl 
in  this  study. 

6.  A  dog  chronic  feeding  study  with 
a  NOEL  of  10  mg/kg/day  and  a  LOEL  of 
50  mg/kg/day  based  on  hepatocellular 
hypertrophy  and  accumulation  of 
pigment,  and  increased  activity  of 
alkaline  phosphatase  and  alanine 
aminotransferase  liver  enzymes  and 
decrease  in  albumin  and  total  bilirubin. 

7.  A  two-generation  reproduction 
study  in  rats  «<rith  a^arental  Systemic 
Toxicity  NOEL  of  10  mg/kg/day  and  a 
Parental  Systemic  Toxicity  LOEL  of  100 
mg/kg/day  ppm  based  on  hypertrophy 
of  the  collecting  ducts  and  vacuolation 
consistent  with  fatty  changes.  The 


Reproductive  and  Developmental  NOEL 
is  100  mg/kg/day  and  the  Reproductive 
and  Developmental  LOEL  is  500  mg/kg/ 
day  based  on  decreased  live  pups  and 
increased  pup  deaths. 

8.  A  developmental  toxicity  study  in 
rabbits  with  a  Maternal  NOEL  of  100 
mg/kg/day  and  Developmental  NOEL  of 
300  mg/kg/day  (Highest  Dose  Tested 
[HDT])  and  a  Maternal  LOEL  of  300  mg/ 
kg/day  based  on  reduced  weight  gain, 
food  efficiency,  increased  abortions,  and 
cesarean  section  observations. 

9.  A  developmental  toxicity  study  in 
rats  with  a  Maternal  NOEL  and 
Developmental  NOEL  of  1,000  mg/kg/ 
day  (HDT). 

10.  In  a  mouse  micronucleus  assay  no 
lethality  or  evidence  of  target  tissue 
cytotoxicity  and  no  significant  increase 
in  frequency  of  micro  nucleated 
polychromatic  erythrocytes  were 
observed.  In  two  cytogenetic  assays, 
cloransiilam-methyl  did  not  induce 
either  cytotoxic  or  clastogenic  effects  in 
rat  lymphocytes.  In  a  cultured  Chinese 
>iAin«tBr  ovary  cell  study,  cloransulam- 
methyl  was  neithm  cytotoxic  nor 
mutagenic. 

11.  A  rat  metabolism  study  showed 
that  radio  labeled  cloransulam-methyl 
was  excreted  mainly  via  urine  in 
females  and  urine  and  faces  in  males. 
Less  than  0.1%  of  administered  dose 
was  found  in  any  tissue  at  72  houra 
post-dose. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  has  concluded 
that  a  risk  estimate  is  not  required  since 
no  endpoint  exists  to  suggest  any 
evidence  of  significant  toxicity  from 
one-day  or  siiigle-event  exposure. 

2.  Short  -  term  and  intermediate  - 
term  toxicity.  EPA  has  concluded  that 
available  evidence  does  not  indicate  any 
evidence  of  significant  toxicity  bom. 
short  and  intermediate  term  exposure. 

3.  Chronic  toxicity.  EPA  has 
established  the  Rfl)  for  cloransulam- 
methyl  at  0.1  milligrams/kilogram/day 
(mg/kg/day).  This  RfD  is  based  on  the 
systemic  NOEL  of  10  mg/kg/day  in  the 
dog  chronic  feeding  study  with  a  100- 
fold  safsty  factor  to  account  for 
interspecies  extrapolation  and 
intraspecies  variabilis. 

4.  Carcinogenicity.  The  Health  Effects 
Division  Carcinogenicity  Peer  Review 
Committee  has  classified  cloransulam- 
methyl  as  "not  likely"  to  be 
carcinogenic  to  humans  based  on  the 
lack  of  carcinogenicity  in  rats  and  mice. 

C.  Exposures  and  Risks 

1.  fh>in  food  and  feed  uses.  The 
proposed  tolerances  would  be  the  first 
tolerances  established  in  40  CFR  part 
180  for  the  residues  of  cloransu  lam- 
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methyl  plus  its  acid,  cloransulam, 
calculated  as  parent  ester  in  or  on  raw 
agricultiual  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  frtim 
cloransulam-meuiyl  as  follows: 

The  dietary  risk  assessment  uses  very 
conservative  assumptions  that  100%  of 
the  soybeans  will  contain  cloransulam- 
methyl  residues  and  that  these  residues 
would  be  at  the  tolerance  level.  The 
theoretical  maYiiniim  residue 
contribution  (TMRC)  from  the  proposed 
tolerances  is  0.000007  mg/lcg/day  and 
utilizes  0.007  percent  of  the  RfD  for  the 
overall  U.  S.  population.  For  exposure 
of  the  most  highly  exposed  subgroup  in 
the  population,  non-nursing  infents,  the 
TMRC  is  0.000033  mg/kg/day  which 
utilizes  0.033  percent  of  the  RfD. 

2.  From  drinking  water.  Cloransulam- 
methyl  concentration  in  surface  water 
has  been  estimated  by  using  the  Generic 
Expected  Enviroiunental  Concentrations 
(GENEEC)  model.  The  wont  case 
exposure  estimate  for  surfece  water  is 
1.83  parts  per  billion  (ppb).  Based  on 
the  estimated  exposures  to  Cloransiilam- 
methyl  from  drinking  water,  the 
percentage  of  the  RfD  utilized  for  a  child 
would  be  0.183%  of  the  Refarence  Dose 
(Rfl)).  The  exposure  for  a  female  would 
be  0.061%  of  the  RfD. 

3.  From  non-dietary  exposure.  There 
are  no  non-food  uses  of  cloransulam- 
methyl  curientiy  registered  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  as  amended.  No  non- 
dietary  exposiues  are  expected  for  the 
general  population. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Cloransulam-methyl  is  a 
triazolop3nimidine  sulfonamide 
herbicide.  Another  member  of  this  class 
is  Fliunetsulam.  Section  408(b)(2)(D)(v) 
requires  that,  when  considering  whedier 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
believes  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientffic  policies  and 
methodologies  for  understanding 
common  mechanisms  of  toxicity  wnH 

.  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 


complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiMher 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the 'Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  rfi«i«imilffr  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assiuned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cloransulam-methyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  cloranstdam- 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cloransidam-methyl  Ha«  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Ksla  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute,  short-term,  and 
intermediate-term  risk.  EPA  has 
concluded  that  no  endpoint  exists  to 
suggest  any  evidence  of  significant 
toxicity  from  acute,  short-term  or 
intermJediate-term  exposiues  from  the 
use  of  cloransulam-methyl  on  soybeans. 

2.  Chronic  risk.  Using  the 
conservative  exposure  asstunptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  cloransulam- 


methyl  from  food  and  drinking  water 
will  utilize  less  than  0.061%  of  the  Rfl) 
for  females  20  yean  old  (not  pr^nant  - 
not  nuraing).  For  the  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure,  non-nursing  infants,  the 
aggregate  exposure  to  cloransulam- 
methyl  fitim  food  and  drinking  water 
will  utilize  less  than  0.216%  of  the  RfD. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  Rfl) 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggr^ate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health. 

E.  Aggregate  Cancer  Risk  fm  US. 
Population 

EPA  has  classified  doiansulam- 
methyl  as  "not  likely"  to  be 
carcinogenic  to  humans  based  on  the 
lack  of  carcinogenicity  in  rats  and  mice. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  St^iety  factor  for  infants  and 
children,  a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cloransulam-methyl,  EPA  considered 
date  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  two- 
generation  reproduction  study  in  the  rat 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  date  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infents  and  children  in  the 
case  of  threshold  efiiacts  to  accoimt  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tluough  using  uncertainty 
(safety)  factors  in  mlmliiHng  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  date 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-spedes 
variability)  and  not  the  additional 
tenfold  MOE/tmcertainty  factor  v^ien 
EPA  has  a  complete  date  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  iinii«m^|  toodc 
properties  of  a  compound  do  not  raise 
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concerns  regarding  the  adequacy  of  die 
standard  MOE/safety  factor. 

b.  Developmental  and  Reproductive 
toxicity  studies.  The  pre-  and  post-natal 
toxicology  data  base  for  cloransiUam- 
methyl  is  complete  with  respect  to 
current  toxicological  data  requirements. 
The  results  of  these  studies  indicate  that 
infants  and  children  are  not  more 
sensitive  to  exposiue,  based  on  the 
results  of  the  oral  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  reproductive  toxicity  study 
in  rats.  Therefore,  EPA  concludes  that 
an  additional  ten-fold  safety  factor  is  not 
necessary. 

2.  Chronic  risk.  Using  the 
conservative  exposiue  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  cloransidam- 
methyl  from  food  and  drinking  water 
will  utilize  less  thap  0.216%  of  the  RfD 
for  infants  and  children.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  a^regate  dietary  exposiire  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  cloransulam- 
methyl  residues. 

m.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  cloransidam- 
methyl  in  plants  and  animaU  is 
adequately  understood  for  purposes  of 
this  tolerance. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method, 
Capillary  Gas  Chromatography  with 
Mass  Spectrometry  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  IiJormation  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  OfBce  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Room  1130A, 
CM  «2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202.  (703-305-5937). 

C.  Magnitude  of  Residues 

The  nature  of  the  residue  in  plants  is 
adequately  uinderstood  for  the  purposes 
of  this  tolerance.  Based  on  the  results  of 


animal  metabolism  studies  it  is  unlikely 
that  significant  residues  would  occxir  in 
secondary  animal  commodities  from 
this  use. 

D.  Rotational  Crop  Restrictions 

No  tolerances  for  inadvertent  residues 
of  cloransulam-methyl  are  required  in 
rotational  crops.  The  restrictions  that 
appear  on  the  labeling  proposed  for 
registration  under  the  Federal 
Insecticide  Fimgicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  are  due  to 
potential  of  phytotoxicity  to  susceptible 
plants. 

E.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  cloransulam-methyl. 

IV.  Conclusion 

The  analysis  for  cloransulam-methyl 
using  tolerance  level  residues  for  all 
population  subgroups  examined  by  EPA 
shows  the  use  on  soybeans  will  not 
cause  exposiu«  at  which  the  Agency 
believes  there  is  an  appreciable  risk. 
Based  on  the  information  cited  above, 
EPA  has  determined  that  establishing 
tolerances  for  residues  of  cloransulam- 
methyl  plus  its  acid,  cloransulam, 
calculated  as  parent  ester  in  or  on 
soybean  seed  at  0.02  parts  per  million 
(ppm),  soybean  forage  at  0.1  ppm,  and 
8oybe»n  hay  at  0.2  ppm  will  be  safe: 
therefore,  the  tolerances  are  established 
as  set  forth  below. 

V.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  ciurently  has  procediual 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regidations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  18, 
1997.  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 


submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested ,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3005501  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resovuces  and  Services 
Division  (7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 

directiy  to  EPA  at: 
opp-aocketOepaiiiall.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  from 
of  encryption. 
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The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
.  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  dociunent 

VIL  Regulatory  AsMssment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwoit  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
considtation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  esfablished  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  cot  apply.      . 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 


to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  SubmiMion  to  CmgreM  and  tihe 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  nde  in  today's  Fedenl  Roister. 
This  is  not  a  "major  nde"  as  defined  by 
5  U.S.C  804(2). 

Urt  of  SobfectB  in  40  CFR  Part  IM 

Environmental  protection, 
Administrative  practice  and  procediue. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  29, 1997. 

DaniBl  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continiies  to  read  as  fellows: 

AndMrity:  21  U.S.C.  346a  and  371. 

2.  By  adding  §  180.514  to  read  as 

follOMTS: 

f  180^14   Clofanaulam-nieHiyt;  tolerancee 
tarreaiduea. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide, 
cloransidam-methyl,  N-[2- 
carboxymethyl-6-chlorophenyl)-5- 
ethoxy-7-fluoro-(l  ,2,4)-triazolo[l  ,5cJ- 
P)rrimidine-2-sulfonamide,  plus  its  acid, 
cloransulam.  calcidated  as  parent  ester 
in  or  on  the  following  raw  agricultural 
conunodities: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan*  271  and  272 


[Fm.-6871-fl 

TwMcHnal  Auttwrization  and 
Inoorporation  by  Ralaranca  of 


Prognm 

AOENCV:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Immediate  final  rule. 


Commodity 

Parts  per 
million 

Soyt)ean,  forage  

0  1 

Soybean,  hay 

0.2 

Soybean  seed 

002 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  97-24939  FUed  9-18-97;  8:45  am] 
BUJJNQ  CODE  asao-so-F 


WllMMAnY:  Texas  has  revised  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Texas'  changes  to  its  program  and  has 
made  a  decision,  subject  to  public 
review  and  comment,  that  Texas' 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Unless 
adverse  written  comments  are  received 
during  the  review  and  comment  period 
provided  for  public  participation  in  this 
process.  EPA  intends  to  approve  Texas' 
hazardous  waste  program  revisions. 
Te3cas'  program  revisions  are  available 
for  public  review  and  comment  In 
addition,  today's  document  corrects 
technical  errors  made  in  the  table  of 
authorities  published  in  the  May  24, 
1990,  April  11, 1994  and  April  12. 1994 
authorization  notices  for  Texas. 

The  EPA  uses  part  272  of  Tide  40 
Code  of  Federal  Regulations  (CFR)  to 
provide  notice  of  the  authorization 
status  of  State  programs,  and  to 
incorporate  by  refiarence  those 
provisions  of  the  Sfate  statutes  and 
regulations  that  EPA  will  enforce  undn 
RCRA  Sections  3008,  3013  and  7003. 
Thus,  EPA  intends  to  codify  the  Texas 
authorized  State  program  in  40  CFR  part 
272.  The  purpose  of  this  action  is  to 
incorporate  by  reference  EPA's  approval 
of  Texas'  base  hazardous  waste  program 
and  its  revisions  to  that  program. 
DATES:  Final  authorization  for  Texas' 
program  revisions  shall  be  effective 
December  3, 1997  unless  EPA  publishes 
a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Texas'  program 
revisions  must  be  received  by  the  close 
of  business  November  3, 1997.  The 
corrections  to  the  May  24, 1990,  April 
11,  1994,  and  April  12, 1994 
authorization  notices  go  into  e£fect 
immediately.  The  incorporation  by 
reference  of  certain  Texas  statutes  and 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  3, 1997  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR- part  51. 
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ADDRESSES:  Copies  of  Texas'  program 
revisions  and  materials  EPA  used  in 
evaluating  the  revisions  are  available 
during  8:30  a.m.  to  4  p.m.  Monday 
through  Friday  at  the  foUoMring 
addresses  for  inspection  and  copying: 
Texas  Natural  Resource  Conservation 
Commission,  1700  N.  Congress  Avenue. 
Austin.  TX  78711-3087;  EPA  Region  6 
Library,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Rose  Avenue, 
Dallas,  Texas  65202,  phone  (214)  65S- 
6444.  Written  conunents  referring  to 
Docket  Number  TX96-1  should  be  sent 
to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Multi-Media 
Planning  and  Permitting  Division, 
(6PD-G),  EPA  Region  6,  First  Interstate 
Bank  Tower  at  Fountain  Place,  1445 
Ross  Avenue,  Dallas,  Texas  75202.  (214) 
665-8533. 

FOR  FURTHER  MFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Multi-Media  Planning  and 
Permitting  Division  (6PD-G),  EPA 
Region  6,  First  Interstate  Bank  Tower  at 
Fountain  Place.  1445  Ross  Avenue. 
Dallas,  Texas  75202.  (214)-665-«533. 

SUPPLEMENTARY  INFORMATION: 

L  Authorization  of  State  InitiatBd 
Ghenaee 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
mffin*"'"  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616.  November  8, 1984, 


hereinafter  HSWA)  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  interim  authorization  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirementa. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parte  124. 
260  through  266.  268,  270.  273.  and  279. 

B.  Texas 

Texas  initially  received  final 
authorization  to  implement  ite 
hazardous  waste  program  on  December 
12. 1984,  effective  December  26. 1984 
(49  FR  48300).  This  authorization  was 
clarified  in  a  notice  published  on  March 
26,  1985  (50  FR  11858).  Texas  received 
final  authorization  for  revisions  to  ite 
program  in  notices  published  in  the 
Federal  Register  on  January  31, 1986, 
effective  October  4, 1985  (51  FR  3952); 
on  December  18, 1986,  effective 
February  17. 1987  (51  FR  45320);  on 
March  1, 1990.  effiective  March  15. 1990 
(55  FR  7318);  on  May  24. 1990.  effective 
July  23. 1990  (55  FR  21383);  on  August 
22, 1991,  effective  October  21, 1991  (56 
FR  41626);  on  October  5, 1992.  effective 
December  4, 1992  (57  FR  45719);  on 
April  11. 1994,  effective  June  27,  1994 
(59  FR  16987);  and  on  April  12,  1994, 
effective  June  27. 1994  (59  FR  17273). 
Regarding  today's  document.  Texas  has 


made  conforming  changes  to  make  ite 
regulations  internally  consistent  relative 
to  the  revisions  made  for  the  above 
listed  authorizations.  Texas  has  also 
changed  ite  regulations  to  make  them 
more  consistent  with  the  Federal 
requiremente. 

The  EPA  has  reviewed  these  changes 
and  has  made  an  immediate  final 
decision,  in  accordance  with  40  CFR 
271.21(b)(3).  that  Texas'  hazardous 
waste  program  revisions  satisfy  all  of 
the  requiremente  necessary  to  qualify 
for  final  authorization.  Consequentiy. 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Texas'  hazardous  waste 
program.  The  public  may  submit  written 
commente  on  EPA's  immediate  final 
decision  until  November  3, 1997.  Copies 
of  Texas'  program  revisions  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  document 

Approval  of  Texas'  program  revision 
shall  become  effective  in  75  days  imless 
an  adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  commente  which  either 
affirms  that  the  immediate  final 
decision  takes  effiect  or  reverses  the 
decision. 

Texas  will  be  authorized  to  carry  out. 
in  lieu  of  the  Federal  program,  the 
following  State-initiated  changes  to 
provisions  of  the  State's  program,  which 
are  analogous  to  the  indicated  RCRA 
provisions  foimd  at  Title  40  CFR. 


State  requirenient 

31  Texas  Administrative  Code  (TAC)  §305.63.  introductory  paragraph,  efledive  Octaber  29. 

1990 
30  TAC  §335.1  definitions  o«  "Ctosure"  and  "Hazardous  waste  management  facitity",  eflective 

NovemtMT  23  1993 
30  TAC  §335.1  definition  o(  "PCB's  or  polychlorinated  t)iphenyl  compowids'.  effective  Novem- 

t>er23,  1993. 
30  TAC  §335. 10(a)(1),  effective  November  23,  1993 

30  TAC  §335. 10(a)(3),  effective  November  23. 1993 

31  TAC  §335.11.  effective  July  27,  1988 

31  TAC  §335.15(1).  effective  JuJy  27,  1988  

30  TAC  §  335.41(e).  effedive  November  23,  1993 

31  TAC  § 335.43(b)(1).  effective  November  7.  1991  

31  TAC§335.43(b)C2).  effective  November  7.  1991  

31  TAC  §335. 11 4(a)  introductory  paragraph,  effective  July  27.  1966 

31  TAC  §335. 11 4(a)  (1)-<6).  effective  Jufy  27.  1988  

31  TAC  §335.154(a)  (2)  &  (5).  effective  July  27.  1968 


Federal  requirement 


40  CFR  270.10(h). 

40  CFR  270.2  definitions  of  "Closure" 
"Hazardous  waste  management  faotity". 
40  CFR  268.2(e). 

40  CFR  262.20(a). 

40  CFR  262.21  (a)-<c). 

40  CFR  263.20.  263.22. 

40  CFR  264.71(a)(5). 

40  CFR  264.1(g)(1)  and  266.1(c)(5). 

40  CFR  270.10(e)(1)(0. 

40  CFR  279.10(^(1)00. 

40  CFR  265.75  introductory  | 

40  CFR  265.75  (a),  (b)  &  (d)-(g). 

40  CFR  264.75  (b)  &  (g). 


and 


In  addition  to  the  above  listed 
changes,  EPA  is  authorizing  changes  to 
the  following  State  provisions.  These 
provisions  do  not  have  a  direct  analog 


in  the  Federal  RCRA  regulations. 
However,  none  of  these  provisions  are 
considered  broader  in  scope  than  the 
Federal  program.  This  is  so  because 


these  provisions  were  either  previously 
authorized  as  part  of  Texas'  base 
authorization  or  have  been  added  to 
make  the  State's  regulations  internally 
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consistent  with  changes  made  for  the 
other  authorizations  listed  in  the  firet 
paragraph  of  this  section.  The  EPA  has 
reviewed  these  provisions  and  has 


determined  that  they  are  consistent  with 
and  no  less  stringent  than  the  Federal 
requiremente.  Additionally,  this 
authorization  does  not  affect  the  status 


of  State  permite  and  those  permite 
issued  by  EPA  because  no  new 
substantive  requiremente  are  a  part  of 
these  revisions. 


State  requirement 


TSWDA  §361.082(f);  THSC  (Vemon's  Supp.  1992).  effective  September  1,  1991,  as  amended. 

TSWDA  §361.089  (eHg);  THSC  (Vemon's  Supp.  1992).  effective  September  1.  1991.  as  amended. 

30  Texas  Administrative  Code  (TAC)  §  305.50(4)(E).  effective  November  23.  1993. 

30  TAC  §305.61 .  effective  October  29,  1990. 

30  TAC  §335.2  (dHf).  effective  November  23.  1993. 

30  TAC  §335.2(1),  effective  November  23.  1993. 

30  TAC  §335.13(f),  effective  November  23,  1993. 

31  TAC  §335.43(e).  effective  November  7.  1991. 
30  TAC  §335.1 12(b).  effective  November  23.  1993. 
30  TAC  §335.152(b).  effective  November  23.  1993. 
30  TAC  §335.152(c),  effective  November  23.  1993. 

30  TAC  §335.224  (3)(F),  (9),  (10).  and  (15),  effective  November  23, 1993. 

31  TAC  §  335225(b),  effective  July  29,  1992. 
30  TAC  §335.226.  effective  July  29,  1992. 

30TAC  Subchapter  L  (335.361  through 335.387).  effectfye  June 21 .  1968. 


Texas  is  not  authorized  to  operate  the 
Federal  program  on  Indian  lands.  This 
authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  Texas'  program 
revisions  meet  all  of  the  statutory  and 
regulatory  requiremente  established  by 
RCRA.  Accordingly,  Texas  is  granted 
final  authorization  to  operate  ite 
hazardous  waste  program  as  revised. 

Texas  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  fecilities  within  ite  bordera  and 
carrying  out  the  aspecte  of  the  RCRA 
program  described  in  ite  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Texas  also  has 


primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  Section  3007 
of  RCRA  and  to  take  enforcement 
actions  under  sections  3008,  3013  and 
7003  of  RCRA. 

n.  Goirectkms 

A.  Corrections  to  the  May  24, 1990  (55 
FR  21383)  Autitorization  Notice 

There  was  an  error  in  the  table  of 
authorities  published  as  part  of  the  May 
24, 1990  (55  FR  21383)  authorization 
notice  for  Texas.  Section  335.46  was 
erroneously  cited  on  this  table  as  one  of 
the  State's  analogs  to  the  Land  Disposal 
Restriction  Ride  (November  7. 1986.  51 


FR  40572).  Today's  notice  cmiects  this 
error  by  removing  Section  335.46  from 
die  table  for  that  rule. 

B.  Corrections  to  April  11,  1994  (59  FR 
16987)  Authorizatitm  Notice 

There  were  numerotu  tjrpographical 
and  effective  date  enon  in  the  t^le 
published  as  part  of  the  April  11. 1994 
(59  FR  16987)  authorization  notice  for 
Texas.  The  affected  entries  for  that  table 
are  shown  in  the  tf^le  below.  The 
corrections  have  been  italicized.  In 
addition,  in  the  Ai»il  11. 1994  notice, 
the  authorization  for  Revision  Checklist 
61  was  inadvertentiy  omitted.  This  has 
been  added  as  Entry  41. 


Federal  citation 


1.  California  List  Waste  Land  Disposal  Restiic- 
tlons,  July  8.  1987  (52  FR  25760).  as  amend- 
ed on  October  27,  1987  (52  FR  41295). 
(Checklists  39  and  39.1). 

2.  Exception  Reporting  for  SmaN  Quantity  Gen- 
erators of  Hazardous  Waste,  September  23. 
1987  (52  FR  35894).  (Checklist  42). 

5.  HSWA  Codification  Rule  2;  Corrective  Action 
for  Injection  Wells.  December  1.  1967  (52  FR 
45788).  (Checklist  44C). 

10.  Technical  Correction  to  Checklist  23,  Small 
Quantity  Generators.  July  19.  1988  (53  FR 
27162).  (Checklist  47). 

21.  Land  Disposal  Restrictions  for  Third  Sched- 
uled Wastes.  June  1.  1990  (55  FR  22520) 
(Checklists  78H  and  7BN). 


State  anatog 


Texas  Solid  Waste  Disposal  Act  (TSWDA)  §§361.017  and  361.024;  Texas  HaMh  and  Safety 
Cede  Ann.  (THSC)  (Vemon's  Supp.  1991).  effective  June  7,  1901.  as  amended-  3/  Texas 
Administrative   Code   (TAC)   §305.51(c).    effective  July  29.    1992;  30   TAC  §335^0) 
§335.1 12(a)(1).  §335.152(a)(1).  and  §335.431(0,  all  effective  November  23.  1993:  and  31 
TAC  §335.77.  effective  July  14.  1987. 

TSWDA  §§361.017,  and  361.024;  THSC  (Vemons  Supp.  1991).  effective  June  7.  1991  as 
amended:  30  TAC  §335.13(c).  (d)  and  (g).  effective  Novent)er  23.  1993  as  amended:  and 
30  TAC  §335.74.  effective  November  23.  1993. 

TSWDA  §§361.017,  and  381.024,  THSC  (Vemon's  Supp.  1991),  effective  June  7.  1991.  as 
amended;  and  30  TAC  §33M21(f).  and  §337.121(e){1H3),  both  effective  November  23. 
1993. 

TSWDA  §§361.017.  and  361J)24.  THSC  (Vemon's  Supp.  1991),  effective  June  7.  1991.  as 
amended;  and  31  TAC  §  335.78(e)  and  §  335.78(f)(2).  both  effective  Febntary  1.  1989.  as 


TSWDA  §§361.017  and  361.024.  THSC  (Vemon's  Supp.  1991).  effective  June  7,  1991,  as 
amended;  and  30  TAC  §305.69(1)  Appendix  I.B.1.b.,  §335.1.  §335.29.  §  335.69(a)(4), 
§335.111(c).  §335.1 12(a)(1)  and  (a)(10Ha)(13),  §335.152(a)(9Ha)(l2),  §335.431(c)  and 
§335.504(2).  all  effective  November  23.  1993. 
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Federal  citaiion 


26.  Permit  Modifications  tor  Hazankxjs  Waste 
Management  Facilities,  September  28,  1988 
(53  FR  37912),  as  amended  on  October  24, 
1968  (S3  FR  41648.  (OiedOists  54  and  54.1). 


30.  Hazardous  Waste  Miscellaneous  Units; 
Stsndards  AfipMcabie  to  Owners  and  Opera- 
tors. January  9.  1969  (54  FR  615).  (Checklist 
59). 

31.  Amendment  to  Requiraments  (or  Hazardous 
Waste  Indneralor  Permits,  January  30,  1969 
(54  FR  4286).  (Cheddist  60). 

35.  Chwiges  to  Pari  124  No4  Accounlad  for  by 
Praaent  Checklists,  June  30,  1983  (46  FR 
301 13):  April  1.  1963  (48  FR  14146):  July  26. 
1968  (53  FR  28118);  September  26,  1988 
(53  FR  37366);  wid  Jwuary  4,  1968  (54  FR 
246).  (Cheddist  70). 


41.  Chwiges  to  tntarim  Status  FacMHies  tor  Haz- 
ardous Waste  Managament  Permits;  kkxt- 
fcaSbn  ot  Hazankma  Waste  Managament 
Paniita;  Ptooaduna  tor  Post-Ctosure  Penint- 
Ung.  Uwth  7.  1969  (54  FR  9666).  (ChackMst 
61). 


State  anatog 


TSWOA  §§361.017.  and  361.024;  THSC  (Vemon  1990).  effective  September  1.  1989.  as 
wnended;  TWC  §i§5.103,  5.10S.  and  26.011  (Vemon  1990),  effective  September  1.  1965, 
as  «i>ended;  Texas  Open  Records  Act.  TEX.  REV.  CIV.  STAT.  ANN.  art6252-17a  (Vemon 
1990):  31  TAC  §305.66.  etfecth/e  November  7,  1991;  31  TAC  §305.62(a),  effective  October 
29.  1990:  31  TAC  §336. 11 2(a)(6),  §335. 152(a)(3)  and  (a)(5),  aH  effective  December  13, 
1991,  as  amended;  31  TAC  §305.64(a)  and  (g).  and  §305.144,  § 305.62(d)(3), 
§306.62(e)(2)(C)fiv)-(e)(2)(C)(xO.  all  effective  October  29.  1990;  31  TAC  §  305.62(e).  elleo- 
live  July  17.  1969;  31  TAC  305.100.  effective  October  8.  1990;  31  TAC  §306.102, 
§305.171.  §305.172(10).  aH  effective  October  29.  1990:  31  TAC  §30S.69(a), 
§305.e0(a)(1)(A)-(a)(1)(C),  §305.69(a)(2)  and  (a)(3),  §306.69<b)  and  (b)(1), 
S305.69(b)(1)(A)-(b)(1)(D).  §305.e9(b)(2),  §305.69(b)(2)(AHb)(2)(G).  §305.69(b)(3Hb)(6). 
§306.69(b)(6)(A)-(b)(6)(C),  §306.69  (b)(6)(C)fi)  and  (b)(6)(C)fiO.  §306.69  (b)(6)(D)  and 
(b)(6)(E).  §306.e9(b)(7),  §306.e9(b)(7)(A)-{b)(7)(C).  §306.69  (b)(7)(C)(i)  and  (b)(7)(C)fiO. 
S306.e9(b)(7)(D).  §306.66<b)(8)  and  (b)(9).  §305.69(b)(9MA)  and  (b)(9)(B).  §306.69(b)(10>- 
(b)(14),  §306.69(b)(14)(AHb)(14)(C),  §306.68(b)(15),  §306.69(0.  §306.69(0(1). 
§306.69(O(1)(AHcM1)(D).  §306.89(0(2).  §305.60(O(2)(AHc)(2)(F).  §306.69(0(3)- 
(c)(6).§ 305.60(d).  §306.69(d)(1)  and  (d)(2).  §305.ee(d)(2)(A).  §3O6.6O(d)(2)(B)<0  and 
(d)(2)(B)(N1.  § 305.89(d)(2)(C).  §305.69(e).  §305.60(e)(1)  and  (e)(2).  § 306.69(e)(2)(A)  and 
(e)(2)(B).  §305.e9(e)(3),  §306.e0(e)(3)(AHa)(3)(C),  §305.e9(e)(4)  and  (e)(5), 
§  306.69(e)(5)(A)  and  (e)(5)(B),  §305.69(e)(5)(B)(iHe)(5)(B)(v).  §  306.60(a)(6). 
§306.e9(O(6)(A)  and  (e)(6)(B).  §  305.69(f).  §  305.60(f)(1)  and  (f)(2).  §  305.66(g), 
§306.66(g)(1).  §305.e9(g)(l)(AHg)(1)(E).  §305.e9(g)(2).  and  §306.1 80(1  H3).  ■«  eHectiva 
October  29.  1990. 

TSWDA  §§361.003,  361.024.  361.088;  THSC  (Vemon  1990).  effective  September  1.  1989,  as 
amended;  TWC  §§5.103,  5.105.  and  26.011  (Vemon  1990).  effective  September  1.  1965, 
as  amended;  and  30  TAC  §306.50(4).  eftectlve  Jufy  29.  1992.  as  amended. 

TSWDA  §§361.003.  361.024.  361.088;  THSC  (Vemon  1990).  effective  September  1.  1988.  as 
amended;  TWC  §§5.103.  5.105  and  26.011  (Vemon  1990).  eftective  September  1,  1965.  as 
amended;  and  31  TAC  §306.174.  effective  October  29. 1990. 

TSWDA  §§361.017,  361.024.  361.032.  361.066.  and  361.068;  THSC  Chapter  361  (Vernon's 
Supp.  1992).  effective  September  1.  1989.  as  amended:  TWC  §§5.103.  5.105.  26.011.  and 
27.019  (Vemon  1902).  effective  September  1.  1985,  as  amended;  31  TAC  28122,  effective 
July  14,  1967;  31  TAC  §§305.42,  305.44,  305.62.  305.102.  305.103,  and  306.106.  305.127 
(1)(B).  (2)  and  (3),  and  306.144,  all  effective  October  29,  1990;  31  TAC  305.66.  effective 
Novambar  7.  1991;  31  TAC  §§306.100,  305.101,  306.121.  306.122(a).  306.125.  and 
305.128.  all  effective  October  8.  1990;  31  TAC  §§306.123.  306.124,  306.141.  306.142; 
306.143.  and  306.146.  al  effective  June  19.  1986;  and  31  TAC  306.146,  effective  Aprt  8, 
1987 

TSWDA  §§361.017.  361.024.  361.066:  THSC  (Vemon  1900).  edective  September  1.  1969.  as 
amended:  TWC  §§5.103,  6.105  and  26.01 1  (Vemon  1900).  eHecUve  Seplambar  1.  1965.  as 
amended;  31  TAC  3O6.60(h},  sMlKtfve  October  29.  1990. 


C.  Corrections  to  the  April  12. 1994  (59 
PR  17273)  Authorization  Notice 

There  were  numerous  typographical 
and  effective  date  errors  in  the  tables 


published  as  part  of  the  April  12. 1994 
(59  FR  17273)  authorisation  notice  for 
Texas.  The  affected  entries  far  that  table 


are  shown  in  thd  table  below.  The 
corrections  have  been  italicized. 


Federtf  citation 


State  anatog 


1.  Petroleum  Refinery  Primary  and  Secondary 
OfVWalsr/Solxte  Separation  Sludge  Listing 
(F037  and  F038).  November  2.  1990  (55  FR 
46354).  as  amended  on  December  17,  1990 
(56  FR  51707).  (Checklists  81  and  81.1). 

2.  Wood  Preserving  Listings.  December  6. 1990 
(55  FR  50450).  (Checklist  82). 


Texas  SoHd  Waste  Diapoeal  Act  (TSWDA).  Chapter  361.  §361.003(15),  §361.017  and 
§3611)24;  Texas  Hedth  and  Safety  Code  (THSC)  Ann.  (Vemon  Pamphlet  1992).  effective 
September  1.  1991,  as  amended;  Title  31  Texas  Administrative  Code  (TAC)  Chapter  335. 
§335.1.  effective  March  31.  1992.  as  wnended;  and  We  30  TAC  §335.29.  effective  N(>- 
vember23.  1993. 

TSWDA  Chi«>ter  361,  §361.003(15).  §361.017  and  §361il24;  THSC  Ann.  (Vemon  Pamphtel 
1992),  effective  September  1.  1991.  as  amended;  Title  30  TAC.  Chapter  305, 
§305.50(4)(A),  effective  November  23.  1993;  Title  31  TAC  Chapter  335,  §335.1,  eftective 
March  31,  1992.  as  amended;  TUe  30  TAC  Cttapter  335.  §3^.29.  etfective  November  23. 
1993.  me  31  TAC  Chapter  335.  §335.1  and  335.29.  both  effective  September  30.  1992,  as 
amended:  and  Title  JO  TAC  Ch^)ter  335.  §335.1,  %335.09(a)(1)(C).  §335.1 12(a)(9). 
§335.1 12(a)( 70).  §335.152(a)(8),  and  §335.152(a)(14)  all  effective  November  23. 1903. 
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Federal  citatmn 


3.  Land  Disposal  Flestricttons  for  Third  Thinl 
Scheduled  Wastes;  Technkal  Amendments. 
January  31.  1991  (56  FR  3864).  (Checklist 


4.  Burning  of  Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces,  Febnjary  21.  1991  (56 
FR  7134).  (Checklist  85). 


5.  Removal  of  Strontium  Sulfide  from  the  List  of 
Hazardous  Wastes;  Technfcal  Amendment, 
Febmary  25.  1991  (55  FR  7567).  (Checklist 
86). 

6.  Organk:  Air  Emission  Standards  for  ^^ocess 
Vents  and  Equipment  Leaks;  Technkal 
Amendment.  April  26.  1991  (56  FR  19290). 
(Cheddnt  87). 


7.  Mining  Waste  Exduskxi  III  June  13, 1991  (56 
FR  27300).  (Cheddist  90). 


State  anatog 


TSWOA.  Chapter  361,  §381.003(15).  §361.017  and  §361.024;  THSC  Ann.  (Vemon  PwmhM 
1992).  effective  September  1. 1991.  as  amended;  Title  31  TAC.  Chaoler  335  §335  1  effec- 
tive March  31.  1992.  as  amended;  Titte  31  TAC  Ch^er  335,  §335.1.  effective  Janu^  31 
19«  as  amended:  THte  30  TAC  Chapter  335.  §335.29.  effective  November  23,  1993  Tf^ 
30TAC  Chapter  335.  §335.504(2)  and  §  335.69(f)(4).  both  effective  November  23.  1093; 
T^J^  ^^^  ^''^P^  ^^-  §335.152(a)(9Ha)(l2).  §335.1 12(a)(1),  and  §335.1 12(a)(10K 
(a)(13),  all  effective  March  31,  1992,  as  amended;  Titte  30  TAC  Chapter  335  6335  431 
and§335.431(c),  both  effective  November  23,  1993.  ^^ 

TSWDA  Chapter  361,  §361.003(15).  §361.017.  and  §361.024;  THSC  Ann.  (Vemon  Pamphlet 
1992),  effective  September  l.  1991,  as  amended;  Title  31  TAC,  Chc^iter  335  §335  1  eNeo- 
5?  52^**^  31.  1992  as  amended;  Title  30  TAC  Chapter  335,  §335.29.  effective  No^^ember 
^.1993.  TiHe  31  TAC.  Chapter  335.  §  335.221  (a)(23).  effective  July  14.  1992.  as  amended- 
Title  31  TAC.  Chapter  335,  §335.1.  effective  August  22,  1991.  as  amended;  Title  31  TAC 
Chapter   305.    §305.50(4).    §305.50(13),    §305.69(h),    §305571.    §305.572.    §305.573.' 
§305.51  (a)(5).  §305.51(0(7).  all  effective  July  29.  1992.  as  amended;  Title  31  TAC  Chapter 
335.  §3352(c).  effecdrve  November  7,  1991;  Title  31  TAC  §335.1.  effective  January  31 
1992,  as  amended:  Title  30  TAC  §335.2«0,  effective  November  23.  1993;  Title  31  TAC 
§335.6      and      §335.6(0(1)-{0(3).      §335.24(0.      §335. 152(a)(5),      §335.152(a)(13) 
f^d'^^.^^'.K^^'^'^'  <»<'Ha)(23).  §335.2210)).  i^^^ZW-dyi^^W. 
(a)(1Ha)(8).      §335.223(b).      §335.224      inlmduclory     par^rm)h.      §3^.224(1H2) 
f^-H*<®"^^^<^'  §335.224(4).  §335.224(5)(AH5)(J).  §335.224^H^ 

§335.224(1 1H14).  and  §335.225(a),  all  effective  July  29,  19^.  as  amen^- andTmeX 
TAC  Chapter  335.  §335.1 12(a)(14).  eflecBve  November  23.  1993. 

TSWDA.  Chapter  361.  §361.003(15).  §361.017  and  §361.024;  THSC  Ann..  (Vemon  Pwn- 
phlet  1992).  effective  September  1.  1991.  as  amended;  Title  31  TAC,  Ch^jter  335.  §335  1 
effective  March  31,  1982,  as  amended;  and  TUe  30  TAC  Chxiter  335,  «33S-29,  efltocfrvv 

TSWDA,  Chapt^  361.'  §361.003(15):  THSC  Ann..  (Vemon  Pamphlet  1992).  effective  Septem- 
ber 1.  1991.  as  amended:  THte  31  TAC.  Chapter  335.  §335.152(a)(l),  §335. 152(a)(4) 
§Me^(a)(16),  and  §335.152(a)(17).  all  effective  August  31.  1992,  as  anwnded;  TiOe  31 
TAC  Chapter  335,  §335.1 12(aH1).  §335.1 12(a)(4).  §335.1 12(a)(19).  and  §335.112(a)(2ai. 
all  effective  August  31.  1992,  as  amended;  Title  30  TAC  (Si^jter  305,  §  305.50(4)(A).  effec- 
tive Jiii^  29,  7992.  as  amended. 

TSWDA.  Chapter  361.  §361.003(15).  §381.017.  and  §361.024;  THSC  Ann..  (Vemon  Pam- 
phlet 1992),  effective  September  1.  1991,  as  amended;  Titte  31  TAC,  Chatter  335  §335  1 
effective  March  31.  1992.  as  amended;  and  TlUa  30  TAC  Chatter  335.  §335.29,  effective 
November23.  1903. 


UL  Incorporation  by  ReiBrence 

A.  Background 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
Sections  3008,  3013  and  7003  of  RCRA. 
This  effort  will  provide  clearer  notice  to 
the  public  of  the  scope  of  the  authorized 
program  in  Texas.  Such  notice  is 
particularly  important  in  light  of  the 
Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSWA),  Public 
Law  98-616.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  statutory  or  regiilatory 
authority  is  modified.  Because  HSWA 
extensively  amended  RCRA.  State 
programs  must  be  modified  to  reflect 
those  amendments.  By  incorporating  by 
reference  the  authorized  Texas  program 
and  by  amending  the  Clode  of  Federal 
Regulations  whenever  a  new  or  difiierent 
set  of  requirements  is  authorized  in 
Texas,  tbo  statiis  of  Federally  approved 
requirements  of  the  Texas  program  will* 
be  readily  discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  Texas  hazardous  waste 


management  program  for  which 
authorization  approval  has  been  granted 
by  EPA.  This  document  incorporates  by 
reference  provisions  of  State  hazardous 
waste  statutes  and  regulations  and 
clarifies  which  of  these  provisions  are 
included  in  the  authori^d  and 
Federally  enforceable  program. 
C^onceming  HSWA,  some  State 
requirements  may  be  similar  to  HSWA 
requirements  that  are  in  effect  luider 
Federal  statutory  authority  in  that  State. 
However,  a  State's  HSWA-type 
reqiurements  are  not  authorized  and 
will  not  be  codified  into  the  CFR  until 
the  Regional  Administrator  publishes 
his  final  decision  to  authorize  the  State 
for  specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State 
analogues. 

B.  Texas  Authorized  Hazardous  Waste 
Program 

To  incorporate  by  reference  the  Texas 
authorized  hazardous  waste  program, 
EPA  intends  to  add  subpart  SS  to  40 
CFR  part  272.  The  State  statutes  and 
regulations  are  incorporated  by 
reference  at  40  CFR  272.2201(b)(1)  and 
the  Memorandum  of  Agreement,  the 


Attorney  General's  Statement  and  the 
Program  Description  are  referenced  at 
40  CFR  272.2201(bK6),  (bK7)  and  (b)(8), 
respectively. 

The  Agency  retains  the  authority 
under  Sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  die 
Agency  does  not  intend  to  incorporate 
by  refnence  for  piuposes  of 
enforcement  such  particular,  authorized 
Texas  enforcement  authorities.  Section 
272.2201(bK2)  of  40  CFR  lists  tiiose 
authorized  Texas  authorities  that  are 
part  of  the  authorized  program  but  are 
not  incorporated  by  reference. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  nonauthorized 
provisions  include: 

(1)  Provisions  that  are  not  part  of  the 
RCRA  subtide  C  program  because  they 
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are  "broader  in  scope"  than  RCRA 
subtitle  C  (see  40  CFR  271.1(i)); 

(2)  Federal  rules  for  which  Texas  is 
not  authorized,  but  which  have  been 
incorporated  into  the  State  regulations 
because  of  the  way  the  State  adopted 
Federal  regulations  by  reference; 

(3)  Unauthorized  amendments  to 
State  provisions  previously  reviewed 
and  approved  by  EPA. 

State  provisions  which  are  "broader 
in  scope"  than  the  Federal  program  are 
not  incorporated  by  reference  for 
purposes  of  enforcement  in  40  CFRpart 
272.  Section  272.2201(b)(3)  of  40  CFR 
lists  for  reference  and  clarity  the  Texas 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope"  than  the 
Federal  program  and  which  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by 
refuence.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

At  335.112(a)  and  335.152(a).  Title  30 
of  the  Texas  Administrative  Code 
(TAC),  as  amended  through  November 
23. 1993,  Texas  has  adopted  by 
reference  the  Code  of  Federal 
Regulations  through  Jime  1, 1990. 
However,  the  State  is  not  authorized  for 
the  Federal  rule  addressing  liability 
coverage  published  on  September  1, 
1988  (53  FR  33938).  In  addition,  Texas' 
hazardous  waste  regulations  include 
State  amendments  which  have  not  been 
approved  by  EPA.  Since  EPA  cannot 
enforce  a  State's  requirements  which 
have  not  been  reviewed  and  approved 
according  to  the  Agency's  authorization 
standards,  it  is  important  that  EPA 
clarify  any  limitations  on  the  scope  of 
a  State's  approved  hazardous  waste 
program.  Thus,  in  those  instances  where 
a  State's  method  of  adopting  Federal 
law  by  reference  has  the  efiiect  of     ^ 
including  unauthorized  requirements, 
or  where  a  State  has  made  unauthorized 
amendments  to  previously  authorized 
sections  of  State  code.  EPA  will  provide 
this  clarification  by:  (1)  incorporating  by 
reference  the  relevant  State  legal 
authorities  according  to  the 
requirements  of  the  Office  of  Federal 
Register  and  (2)  subsequently 
identifying  in  272.2201(b)(4)  and 
272.2201(b)(5)  any  requirements  which 
while  adopted  and  incorporated  by 
reference,  are  not  authorized  by  EPA, 
and  therefore  are  not  Federally 
enforceable.  Thus,  notwithstanding  the 
language  in  the  Texas  hazardous  waste 
regulations  incorporated  by  reference  at 
272.2201(b)(1),  EPA  would  only  enforce 
the  State  provisions  that  are  actually 
authorized  by  EPA.  For  the  conveiiience 
of  the  regulated  community,  the  actual 
State  regulatory  text  authorized  by  EPA 


for  the  citations  listed  at  272.2201(b)(5) 
are  compiled  as  a  separate  document. 
Addendum  to  the  EPA-Approved  Texas 
Regulatory  and  Statutory  Requirements 
Applicable  to  the  Hazardous  Waste 
Management  Program,  December  1996. 
This  dociunent  is  available  from  the 
Grants  and  Authorization  Section.  6PD- 
G.  Multimedia  Planning  and  Permitting 
Division.  EPA  Region  6,  First  Interstate 
Tower  at  Fountain  Place,  1445  Ross 
Avenue,  Suite  1200,  Etallas,  Texas 
75202.  Regarding  HSWA  requirements 
for  which  the  Stete  has  not  yet  been 
authorized,  EPA  will  continue  to 
enforce  the  Federal  HSWA  standards 
imtil  the  State  receives  specific  HSWA 
authorization  from  EPA. 

C.  HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  efiective  in  Texas 
and  other  Stetes.  Section  3006(g)  of 
RCRA  provides  that  any  requirement  or 
prohibition  of  HSWA  (including 
implementing  regulations)  takes  effect 
in  authorized  States  at  the  same  time 
that  it  takes  effect  in  non-authorized 
Stetes.  Thus,  EPA  has  immediate 
authorify  to  implement  a  HSWA 
requirement  or  prohibition  once  it  is 
effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  Stete  provision 
whiui  may  have  been  previously 
authorized  by  EPA  (50  FR  28702.  July 
15. 1985). 

Because  of  the  vast  number  of  HSWA 
stetutory  and  regulatory  requiremente 
taking  effect  over  the  next  few  years, 
EPA  expecte  that  many  previously 
authorized  and  incorporated  by 
reference  Stete  provisions  will  be 
affected.  The  Stetes  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requiremente  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  The  EPA  expecte  that  the 
Stetes  will  be  modifying  their  programs 
substantially  and  repeatedly.  Instettd  of 
amending  the  40  CFll  part  272  every 
time  a  new  HSWA  provision  takes  efiact 
under  the  authority  of  RCRA  section 
3006(g),  EPA  will  wait  until  the  State 
receives  authorization  for  ite  analog  to 
the  new  HSWA  provision  before 
amending  the  Stete's  40  CFR  part  272 
incorporation  by  reference.  In  the 
interim,  persons  wanting  to  know 
whether  a  HSWA  requirement  or 
prohibition  is  in  efiect  should  refer  to  40 
CFR  271. 1()).  as  amended,  which  liste 

each  such  provision. 
The  incorporation  by  reference  of 

Stete  authorized  programs  in  the  CFR 


should  substantially  enhance  the 
public's  ability  to  ddscem  the  current 
stetus  of  the  authorized  Stete  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  Stete  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Unfimded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  esteblishes  requiremente  for 
Federal  agencies  to  assess  the  effecte  of 
certain  regulatory  actions  on  Stete, 
local,  and  tribal  govemmente  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UMRA,  EPA  generally  must 
prepare  a  written  stetement  of  economic 
and  regulatory  alternatives  analyses  for 
propoMd  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  Stete. 
local,  and  tribal  govonmente,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requiremente 
do  not  apply  to  today's  action  becatise 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  coste 
of  $100  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  Stete,  local  or  tribal 
govemmente  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  Stete,  local  or 
tribal  govemmente  or  the  private  sector 
because  it  merely  makes  federally 
enforceable  existing  requiremente  with 
which  regulated  entities  must  already 
comply  under  Stete  law.  Second,  the 
Act  also  generally  excludes  from  the 
definition  of  a  "Federal  mandate"  duties 
that  arise  from  participation  in  a    ~ 
volimtary  Federal  program.  The 
requiremente  being  authorized  and 
codified  today  are  the  result  of  Texas' 
volujitary  participation  in  accordance 
with  RCRA  Subtitle  C. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
restdt  in  annual  expenditures  of  $100 
million  or  more  for  Stete,  local,  and/or 
tribal  govenmiente  in  the  aggregate,  or 
the  private  sector  because  today's  action 
merely  codifies  an  existing  Stete 
program  that  EPA  previously 
authorized.  Thus,  today's  rule  is  not 
subject  to  the  requiremente  of  sections 
202  and  205  of  the  UMRA. 

The  requiremente  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  esteblishes  any 
regtilatory  requiremente  that  may 
significantiy  or  uniquely  afiect  small 
govemmente,  including  tribal 
govemmente,  section  203  of  UMRA 
requires  EPA  to  develop  a  small 
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government  agency  plan.  This  rule 
contains  no  regulatory  requiremente  that 
might  significantiy  or  uniquely  afiect 
small  govemmente.  The  Agency 
recognizes  that  although  small 
govenunente  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  treatment,  storage,  or  disposal 
fecilities  (TSDFs).  this  codification 
incorporates  into  the  CFR  Texas' 
requiremente  which  have  already  been 
authorized  by  EPA  under  40  CFR  part 
271  and.  thiu,  small  govemmente  are 
not  subject  to  any  additional  significant 
or  unique  requiremente  by  virtue  of  this 
authorization  and  codification. 

Certifi(»tion  Under  the  RegulatoiT 
FlexiUUtyAct 

The  EPA  has  determined  that  this 
authorization  and  codification  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Such  small  entities  which  are  hazardous 
waste  generators,  transporters,  or  which 
own  and/or  operate  TSDFs  are  already 
subject  to  the  Stete  requiremente 
authorized  by  EPA  under  40  CFR  part 
271.  The  EPA's  authorization  and 
codification  does  not  impose  any 
additional  burdens  on  these  omitX] 
entities.  This  is  because  EPA's 
codification  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substaative  requiremente 
imposed  on  unall  entities.. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act.  as  amended  by  the 
SmaU  Business  Regulatory  Enforcement 
Fairness  Act  Pursuant  to  the  provision 
at  5  U.S.C.  605(b).  I  hereby  certify  that 
this  codification  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  codification  incorporates  Texas' 
requiremente  which  have  been 
authorized  by  EPA  under  40  CFR  part 
271  into  the  Code  of  Federal 
Regulations.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibilify  analysis. 


Snhmtssion  to  Congress  and  the 
General  Accounliag  Office 

Under  5  U.S.C  BOKaKlXA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
.and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representetives  and  the  Comptroller 
Gmieral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


Conqvliance  l^tfa  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requiremente  of  Section  6  of  Executive 
Order  12866. 

Pqaerwroik  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requiremente  upon  the 
regulated  communify. 

List  of  Sobjecti  ia  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  infomiation. 
Hazardous  waste  transportation. 
Hazardous  waste,  Indian  lands, 
Incorporation  by  reference. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requiremente.  Water  pollution  control. 
Water  supply. 

Antfaority:  This  mis  is  issued  undw  the 
authority  of  Sectioiu  2(X)2(a).  3006  and 
7004(b)  of  the  Solid  Waste  Dispmal  Act  as 
amended  42  U.S.C.  6012(a),  6926, 6974(b). 

Dated:  July  21, 1997. 
W.B.  Halknvay. 
Adiag  Regional  Adauniatmtor. 

40  CFR  part  272  is  amended  as 
follows: 

PART  272-APPROVED  STATE 
HAZARDOUS  WASTE  MANAQEMEKT 
PflOQRAMS 

1.  The  authorify  dtetion  for  part  272 
continues  to  read  as  follows: 

AmAorltw:  Sacs.  2002(a),  3006.  and  7004(b) 
of  thB  Solid  Waste  Disposal  Act.  as  amended 
by  the  Resource  Conaervation  and  Recovery 
Act  of  1976,  as  amended.  42  U.S.C  6912(a). 
6928,  and  6974(b). 

2.  Subpart  SS  is  amended  by  adding 
§  272.2201  to  read  as  follows: 


1272.2201    Ts 

Program:  FinatAiilhorinllon. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA.  42  U.S.C.  6926(b}.  Texas  has 
final  authorization  for  the  following 
elemente  as  submitted  to  EPA  in  Texas' 
base  program  application  for  final 
authorizations  which  was  approved  by 
EPA  effective  on  De^cember  26, 1984. 
Subsequent  program  revision 
applications  were  approved  effective  on 
October  4. 1985,  February  17. 1987, 
March  15,-1990,  July  23, 1990,  October 
21, 1991,  December  4, 1992,  Jime  27, 
1994  and  December  3, 1997. 

(b)  State  Statutes  and  Regulations.  (1) 
The  Texas  statutes  and  regulations  cited 


in  this  paragraph  are  incorporated  by 
reference  as  part  of  the  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA,  42  U.S.C  6921  et  seq. 

(i)  EPA  Approved  Texas  Stetutory 
Requiremente  Applicable  to  the 
Hazardous  Waste  Management  Program, 
Decembwl996. 

(ii)  EPA  Approved  Texas  Regulatory 
Requiremente  Applicable  to  the 
Hazardous  Waste  Management  Program, 
December  1996. 

(2)  The  following  statutes  and 
regulations  concerning  Stete 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorised 
Stetepronam: 

(i)  'The  Texas  SoUd  Waste  Disposal 
Act.  Texas  Health  and  Safefy  Code 
(THSC)  Annoteted,  (Vemon,  1992). 
effective  September  1, 1991:  Chapter 
361.  sections  361.002.  361.016  through 
361.018,  361.024,  361.032,  361.033, 
361.036,  361.037(a),  361.061,  361.063, 
361.064,  361.066(b),  361.067  tiirough 
361.076.  361.078,  361.079,  361.080(a), 
361.082(b),  361.082(c)  (first  sentence 
only),  361.082(e).  361.083,  361.084 
(except  the  phrase  ",  or  evidence  of 
'  •  *  waste  managemmt").  361.085 
(c)-(j).  361.088  (ahic).  361.089.  361.090. 
361.095  (b)-(f),  361.096,  361.097. 
361.098(a)  (except  the  phrase  "Except  as 
provided  in  Subsections  (b)  and  (c),"), 
381.099(a),  361.100,  361.101,  361.102(a) 
(except  the  phrases  "Except  as  provided 
by  Subsections  (b)  and  (c)"  and  "and  die 
Texas  Air  Control  Board").  361.103 
through  361.108,  361.109(a).  361.221 
(except  361.221  (c)  &  (e)),  361.222 
(except  361.222  (dHu)).  381.223  (a)-(c), 
361.224  (a)  &  (b),  361.225  through 
361.229.  361.301,  361.303.  361.321  (a)  ft 
(b),  361.321(c)  (except  the  phrase 
"Except  as  provided  by  Section 
361.222(a}"),  361.321(d),  361.321(e) 
(except  the  phrase  "Except  as  provided 
by  Section  361.222(e)"). 

(ii)  Texas  Water  Code  (TWC),  Texas 
Codes  Annoteted  (Vemon,  1992), 
effective  September  1, 1985,  as 
amended:  Qupter  5,  sections  5.103, 
5.104.  5.105;  Chapter  26,  section  26.011; 
and  Chapter  27,  section  27.019. 

(iii)  Texas  Administrative  Code 
(TAC),  Titie  30,  Environmental  Qualify. 
1994,  as  amended,  effective  thmngh 
January  1. 1994:  Chapter  281,  sections      - 
281.1.  281.2  (except  281.2(10)).  281.3  (a) 
&  (b).  281.5.  281.17  (d)-(f),  281.18(a). 
281.19.  281.20,  281.21  (a)-(d),  281.22 
through  281.24;  Chapter  305,  sections 
305.29  (b)  &  (c),  305.64  (d)  ft  (f), 
305.66(c).  305.66  (e)-a).  305.91  through 
305.95,  305.97  throu^  305.103, 
305.105,  305.123,  305.125  (1)  ft  (3), 
305.125(20).  305.127(l)(BKi).  305.127(4) 
(A)  ft  (C),  305.127(6).  305.401  (a)  ft  (b). 
305.401  (d)-(h);  and  Chapter  335. 
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sections  335.2(b),  335.206.  M5.391 
throu^  335.393. 

(3)The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  The  Texas  Solid  Waste  Disposal 
Act,  Texas  Health  and  Safety  Code 
(THSC)  Annotated,  (Vemon.  1992), 
effective  September  1, 1991:  Chapter 
361,  sections  361.131  through  361.140. 

(ii)  Texas  Administrative  Code  (TAC), 
Title  30,  Environmental  Quality,  1994, 
as  amended,  effective  through  January  1, 
1994:  Chapter  305,  sections  305.27, 
305.53,  305.64(b)(4);  and  Chapter  335. 
sections  335.321  through  335.332 
Appendices  I  and  n. 


(4)  Unauthorized  State  Provisions: 
The  State's  adoption  of  the  Federal  rule 
addressing  liability  coverage  (September 
1, 1988),  while  adopted  at  335.112(a) 
and  335.152(a)  and  incorporated  by 
reference  at  §  272.2201(b)(1),  is  not 
approved  by  EPA  and  is,  therefore,  not 
enforceable. 

• 

(5)  Unauthorized  State  Amendments. 
The  following  authorized  provisions  of 
the  State  regulations  include 
amendments  published  in  the  Texas 
Register  that  are  not  approved  by  EPA. 
Such  unauthorized  amendments  are  not 
part  of  the  State's  authorized  program 
and  are,  therefore,  not  Federally 
enforceable.  Thus,  notwithstanding  the 
language  in  the  Texas  hazardous  waste 


regulations  incorporated  by  reference  at 
§  272.2201(b)(1),  EPA  will  only  enforce 
the  authorized  State  provisions  with  the 
effective  dates  indicated  in  the  table 
below.  The  actual  State  regulatory  text 
authorized  by  EPA  for  the  listed 
provisions  are  available  as  a  separate 
dociunent.  Addendum  to  the  B>A- 
Approved  Texas  Regulatory  and 
Statutory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  December  1996.  Copies  of  the 
document  can  be  obtained  from  U.S. 
EPA  Region  6,  Grants  and  Authorization 
Section,  RCRA  Programs  Branch.  U.S. 
EPA  Region  6,  First  Interstate  Bank 
Tower  at  Foimtain  Place,  1445  Ross 
Avenue,  Suite  1200,  Dallas,  TX  75202. 
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State  provision 


335^(0) 


336.6<a)  

335.6(c)  imroductofy  paragraph  .. 

335.6(g)  ™. 

335.10(b)(22) 

336.41  (c)  

335.43(b)  ffHroductory  paragraph 

335.45(b)  

335.1 1 1  (a)  


Effective  date  of  au- 
thorized provision 


335.204(a)(1) 
335.204(b)(1) 
335.204(b)(6) 
335.204(0(1) 
335.204(d)(1) 
335.204(e)(6) 


Nov.  7, 1991  . 

July  29,  1992 
July  29.  1992 
July  29.  1992 
July  27.  1988 
May  28,  1986 
July  14,  1987 
SepL  1.1986 
July  14, 1967 
May  28.  1986 
May  28.  1986 
May  28,  1986 
May  28,  1986 
May  28.  1986 
(May  28,  1986 


Unauthorized  siaie  arnendments 


Texas  register 
reference 


18  TexReg  2799 
18TexReg8218 
18  TexReg  2799 

17  TexReg  8010 

18  TexReg  3814 

17  TexReg  8010 

18  TexReg  8218 
17  TexReg  6065 

17  TexReg  5017 

18  TexReg  8218 
16  TexReg  6065 
16  TexReg  6065 
16  TexReg  6065 
16  TexReg  6065 
16  TexReg  6065 
16  TexReg  6065 


Effective  date 


05/12/93 

11/23«3 

5/12/93 

11/27/92 

6/28/93 

11/27/92 

11/23/93 

11/7/91 

7/29/92 

11/23/93 

11/7/91 

11/7/91 

11/7/91 

11/7/91 

11/7/91 

11/7/91 


(6)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  Texas  Natural 
Resources  Conservation  Commission 
(TNR(X)  signed  by  the  EPA  Regional 
Administrator  on  September  24, 1992,  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  SubtiUe  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

(7)  Statement  of  Legal  Authority. 
"Attorney  (General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Texas  on  May  22, 1984  and 
revisions,  supplements  and  addenda  to 
that  Statement  dated  November  21, 
1988,  July  21, 1988,  December  4, 1989, 
April  11, 1990,  July  31. 1991.  February 
25.  1992,  November  30, 1992.  March  8, 
1993,  and  January  7, 1994  are  referenced 
as  part  of  the  authorized  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA,  42  U.S.C.  6921  ef 
sea. 

(8)  Program  Description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 


are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  42  U.S.C. 
6921  et  seq. 

3.  Appendix  A  to  Part  272  is  amended 
by  adding  in  alphabetical  order, 
"Texas"  and  its  listing  to  read  as 
follows: 

Appendix  A  to  Part  272— Stale 
Raquiiementa 

•         •         •         •         • 

* 
Texas 

The  statutory  provisions  include: 
The  Texas  Solid  Waste  Disposal  Act, 
Texas  Health  and  Safety  Code  (THSC) 
Annotated,  (Vernon.  1992),  elective 
September  1. 1991:  Cliapter  361. 
sections  361.001,  361.003  (except 
361.003(4),  (5),  (22),  (30),  (38),  and  (44)). 
361.066(a).  361.077.  361.082(a). 
361.082(f).  361.086,  361.087,  361.093. 
361.094.  361.095(a),  361.099(b),  and 
361.110. 

C^opies  of  the  Texas  statutes  that  are 
incorporated  by  reference  are  available 
from  West  Publishing  Company,  610 


Opperman  Drive.  P.  O.  Box  64526.  SL 
Paul,  Minnesota  55164-0526. 
The  regulatory  provisions  include: 
Texas  Administrative  Code  (TAC), 
Title  30,  Environmental  (Quality,  1994, 
as  amended,  effective  through  January  1, 
1994:  Chapter  281,  section  281.3(c); 
Chapter  305,  305.1(a),  305.2  (except  the 
definitions  for  "by-pass".  "Class  I 
sludge  management  facility", 
"component",  "continuous  discharge". 
"CWA".  "daily  average  concentration", 
"daily  average  flow",  "direct 
discharge",  "discharge  monitoring 
report  ".  "effluent  limitation", 
"Environmental  Protection  Agency", 
"facility  mailing  list",  "functionally 
equivalent  component",  "indirect 
discharger",  "injection  well  permit". 
"National  Pollution  EHscharge 
Elimination  System",  "new  discharger", 
"new  source",  "outfall ".  "primary 
industry  category",  "process 
wastewater",  "publicly  OMmed 
treatment  worlu",  "recommencing 
discharger",  "regional  administrator", 
"schedule  of  compliance",  "severe 
property  damage",  "sewage  sludge". 


"Texas  pollution  discharge  elimination 
system",  "toxic  pollutant",  "treatment 
works  treating  domestic  sewage", 
"variance",  and  'wetlands").  305.29  (a) 
*  (d),  305.41,  305.42.  305.43(b).  305.44. 
305.45.  305.47.  305.50(1).  305.50(2) 
(except  the  last  two  sentences),  305.50 
(3)-{8).  305.50  (13)  &  (14).  305.51. 
305.61.  305.62,  305.63  (except  the  last 
sentence  of  305.63(3)  and  306.63(7)), 
305.64(a).  305.64(b)  (except  305.64(b) 
(4)  &  (5)),  305.64(c).  305.64(e),  305.64(g), 
305.66(a)  (except  305.66(a)  (7)  ft  (8)). 
305.66(d).  305.67,  305.69.  305.121, 
305.122  (b)  &  (o).  305.124,  305.125 
(except  305.125  (1),  (3),  and  (20)). 
305.127  introductory  paragraph, 
305.127(l)(B)(ui).  305.127(1)  (E)  ft  (F), 
305.127  (2)  ft*(3).  305.127(4)(B). 
305.127(5)(C).  305.128.  305.141  through 
305.145.  305.146  introductory 
paragraph.  305.146(1),  305.171  through 
305.174.  305.181  through  305.184. 
305.191  through  305.194.  305.401(c). 
305.571  through  305.573;  Chapter  335. 
sections  335.1  (except  the  definitions  for 
"activities  associated  with  the 
exploration,  development,  and 
protection  of  oil  or  gas,  or  geothermal 
resources",  "class  1  wastes",  "class  2 
wastes",  "class  3  wastes", 
"contaminant",  "contaminated 
medium/media",  "control", 
"decontaminate",  "essentially 
insoluable",  "hazardous  industrial 
waste",  "hazardous  substance", 
"industrial  soUd  waste",  "remediation", 
"remove",  "shipment",  "spill",  and 
"treatment"),  335.2(a),  335.2  (c)-(g), 
335.2  dhOt).  335.4,  335.5,  335.6  (except 
the  last  sentence  of  335.6(d)),  335.7, 
335.8(a)  (3)  ft  (4),  335.10(a)  (except 
335.10(a)  (2)  ft  (5)),  335.10(b),  335.10(c) 
(except  "the  United  States  customs 
official,"),  335.10  (d)-(f).  335.11.  335.12 
(except  335.12(a)(5)).  335.13(a)  (except 
for  "or  until  the  generator  *  •  "by  the 
initial  transporter"),  335.13  (c)-(g). 
335.14.  335.15  introductory  paragraph. 
335.15(1).  335.17  through  335.23, 
335.24  (a)-(f),  335.29.  335.30.  335.41 
(a)-(h).  335.43  through  335.45,  335.47 
(except  for  the  second  sentence  in 
335.47(c)(3)),  335.61  (a)-(e),  335.63 
through  335.68,  335.69  (aHh).  335.70 
through  335.74,  335.76.  335.77.  335.78 
(except  335.78(d)(2)),  335.91  through 
335.94,335.111.  335.112(a)  introductory 
paragraph,  335.112(a)  (1)-K6). 
335.112(a)(7)  (except  the  phrase  "(as 
amended  through  July  1, 1991);"). 
335.112(a)  (8)-(14),  335.112(a)(15) 
(except  the  phrase  "(as  amended 
through  July  17. 1991)").  335.112(a)(16). 
335.112(a)  (18)-(20).  335.112(b). 
335.113.  335.114(a).  335.115  through 
335.127,  335.151  through  335.153, 
335.154(a)  (except  the  phrase  "TWC 


hazardous  waste  code  and"  in 
335.154(a)(3)),  335.155  through  335.178. 
335.201(a)  introductory  paragraph 
335.201(a)  (l)  ft  (2).  335.201(c).  335.202 
(except  the  definitions  for  "active 
geologic  processes",  "area  subject  to 
active  shoreline  erosion",  "areas  of 
direct  drainage",  "commercial 
ha^rdous  waste  management  facility", 
"critical  habitat  of  an  endangered 
species",  "erosion",  "public  water 
system",  and  "residence"),  335.203, 
335.204(a)  (1H5).  335.204(b)  (1H6), 
335.204(c)  (l)-(5).  335.204(d)  (l)-(5), 
335.204(e)  introductory  paragraph, 
335.204(e)(1)  introductory  paragraph 
(except  the  phrase  'Except  as  provided 
in  subparagraphs  (A)  and  (B)  of  this 
paragraph."  and  the  word  "event"  at  the 
end  of  the  paragraph).  335.204(e)  (2>- 
(7).  335.204(f).  335.205  (a),  (b),  and  (i), 
335.211  through  335.223,  335.224 
introductory  paragraph.  335.224  (1H6), 
335.224(7)  first  sentence,  335.224  (8)- 
(15),  335.225  through  335.251,  335.361 
through  335.367,  335.431.  and  335.504. 

Copies  of  the  Texas  regulations  that 
are  incorporated  by  reference  are 
available  from  West  Publishing 
Company,  610  Opperman  Drive.  P.  O. 
Box  64526.  St  Paul.  Minnesota  55164- 
0526. 

[FR  Doc.  97-24841  FUed  9-18-97;  8:45  am] 
■UMaOOOEi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  DockM  Na  96-266;  RM-a013| 

Radio  Broadcasting  Servicas;  Dickson 
and  Kingston  Springs,  IN 

AGENCY:  Federal  Communications 

Conunission. 

ACTKM:  Final  rule. 


SUMMARY:  The  (Dommission,  at  the 
request  of  Timed  In  Broadcasting.  Inc.. 
re«llots  Oiannel  229A  from  Dickson  to 
Kingston  Springs.  Tennessee,  and 
modifies  Station  WYYB-FM's  Ucense  to 
specify  Kingston  Springs.  Tennessee,  as 
its  community  of  license.  See  62  FR 
4515.  January  30.  1997.  Channel  229A 
can  be  allotted  to  Kingston  Springs  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  .  The 
coordinates  for  Channel  229A  are  36- 
07-13  NL  and  86-59-03  WL.  WiUi  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  27.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 


WPPUatBtTMVf  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-265. 
adopted  September  3. 1997.  and 
released  September  12, 1997.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  So^ce.  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  ia  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AUTHORmr:  Soca.  303, 48  Stat,  as 
amended,  1082;  47  U.S.C  154,  as  amended. 

173.202    [Amendwq 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Channel  22gA  at 
Dickson  and  by  adding  Kingston 
Springs,  Channel  229A. 

Federal  Communications  CommiMion. 
John  A.  Karoatos, 

QUef,  Allocations  Branch.  Policy  and  Rulet 
Division.  Mast  Media  Bureau. 
IFR  Doc.  97-24936  FUed  &-18-97;  8:45  am) 
■LUNQ  CODE  eni-et-F 


DEPARTMENT  OF  TRANSPORTATION 

Rasaarch  and  Spacial  Programs 
Administration 

49  CFR  Part  171 

[Doctot  Na  R8PA-07-2133  (HM^22S)] 

RIN2137-AC97 

Hazardous  Materials:  Cargo  Tank 
Motor  Vahiclas  in  Uqusflsd 
Compressed  Gas  Service;  Advisory 
Guidance  for  Leak  Teating  DJachatge 
Systems 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Advisory  guidance. 


SUMMARY:  On  August  18. 1997.  RSPA 
published  in  the  Federal  Register  a  final 
rule  adopting  certain  safety  standards 
applicable  to  cargo  tank  motor  vehicles 
used  in  liquefied  compressed  gas 
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service.  This  advisory  guidance 
identifies  a  potential  safety  problem 
when  leak  testing  a  cargo  tank  motor 
vehicle's  discharge  system  and  clarifies 
a  pressure  test  requirement  for  new  or 
repaired  transfer  hoses.  It  is  responsive 
to  a  petition  for  reconsideration  and  a 
request  for  clarification. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Kirkpatrick,  Office  of  Hazardous 
Materials  Technology,  RSPA. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  telephone  (202)  366-4545, 
or  Nancy  Machado,  Office  of  the  Chief 
Counsel,  RSPA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001, 
telephone  (202)  36&-4400. 
SUPPLEMENTARY  INFORMATION:  On  August 
18, 1997,  RSPA  published  a  final  rule  in 
the  Federal  Register  (62  PR  44038)  that 
adopts  temporary  requirements  for  cargo 
tank  motor  vehicles  in  certain  liquefied 
compressed  gas  service.  It  requires  a 
specific  marking  on  afiected  cargo  tank 
motor  vehicles  and  requires  motor 
carriers  to  comply  with  additional 
operational  controls  intended  to 
compensate  for  the  inability  of  passive 
emergency  discharge  control  systems  to 
function  as  required  by  the  Hazardous 
Materials  Regulations.  The  interim 
operational  controls  specified  in  the 
rule  are  intended  to  assure  an 
acceptable  level  of  safety  while  the 
industry  and  government  continue  to 
work  to  develop  a  system  that 
effiactively  stops  the  discharge  of 
hazardous  materials  from  a  cargo  tank  if 
there  is  a  failure  of  a  transfer  hose  or 
piping. 

Following  publication  of  the  August 
18, 1997  final  rule.  The  Fertilizer 
Institute  (TFI)  filed  a  petition  for 
reconsideration  seeking,  in  part,  a 
revision  to  a  requirement  in 
§  171.5(a)(l)(i)  which  specifies  that  an 
operator  must  subject  the  transfer  hose 
to  full  transfer  pressure  before 
commencing  the  first  transfer  of  each 
day.  TFI's  petition  stated,  in  pertinent 
put: 

In  the  final  rule,  RSPA  adopts  a 
raquirement  concerning  the  pressure  testing 
of  the  truufar  hose  prior  to  the  first  transfer 
each  day.  Specifically,  RSPA  requires  that 
"prior  to  commencing  the  first  transfer  of 
each  day.  the  transfer  hose  shall  be  subjected 
to  full  transfer  pressure."  49  CFR 
171.5(a)(l)(i).  No  further  guidance 
concerning  this  requirement  is  found  in  the 
regulations  or  the  preamble  to  the  final  rule. 
TFI  is  concerned  that  RSPA  or  Federal 
Highway  Administration  (FHWA)  inspectors 
may  interpret  this  requirement  to  mandate 
pressurizing  the  hose,  after  opening  the  vapor 
valves  on  the  cargo  tank  and  ciutomer  tank, 
and  engaging  the  power  take-off  (PTO) 


without  opening  the  product  valve  on  the 
customer's  tank.  Under  such  an 
interpretation,  this  requirement  is 
unreasonable  and  not  in  the  public  interest. 
To  explain  why  such  a  requirement  is 
unreasonable  and  not  in  the  public  interest, 
it  is  necessary  to  describe  a  typical 
anhydrous  ammonia  unloading  operatioa. 

To  unload  a  cargo  tank  containing 
ammonia,  the  opierator  first  connects  the 
vapor  line  from  the  cargo  tank  to  the 
customer's  tank  and  opens  the  valve  at  each 
end  of  the  line.  Next,  the  operator  connects 
the  product  transfiBr  hose  to  the  cargo  tank 
and  customer's  tank.  After  making  this 
connection,  the  oj)erator  opens  the  internal 
valve  on  the  cargo  tank  to  flood  the  pump 
and.  after  the  pump  is  flooded ,  opens  the 
discharge  valve  on  the  pump  to  charge  the 
transfer  hose.  At  this  point  in  the  delivery 
process,  the  transfer  hose  is  charged  with  the 
product  pressure.  Next,  if  there  are  no  signs 
of  leakage,  then  the  operator  opens  the 
product  valve  on  the  customer's  tank. 
Finally,  the  operator  engages  the  PTO  to 
commence  product  transfer. 

If  S  171.5(a)(l)(i)  is  interpreted  to  require 
engagement  of  the  PTO  and  pumping  against 
a  closed  product  valve  at  the  customer's 
storage  tank,  TFI  asserts  that  such  a 
requirement  is  unreasonable.  This 
requirement  is  unreasonable  because 
pumping  against  a  closed  valve  could  cause 
the  vanes  in  the  transfer  pump  to  break  Also, 
the  PTO,  which  is  rotating  at  650  revolutions 
per  minute,  could  be  damaged  and  break. 
Because  of  the  likely  potential  for  damage  to 
the  pump  and  PTO,  it  is  unreasonable  for 
RSPA  to  require  an  ammonia  cargo  tank 
operator  to  pump  against  a  closed  product 
valve  to  ensure  ^e  integrity  of  the  transfer 
hose. 

In  addition  to  being  unreasonable,  such  a 
requirement  is  not  in  the  public  interest 
because  feilure  of  the  pump  or  PTO  may 
result  in  injury  to  the  cargo  tank  operator  and 
public  in  proximity  to  the  unloading 
operation.  If  the  vanes  in  the  pump  break,  it 
is  possible  that  the  integrity  of  the  pump 
casing  may  be  compromised,  resulting  in 
flying  debris.  Also,  a  PTO  which  breaks, 
while  rotating  at  650  revolutions  per  minute, 
may  cause  injury,  including  death,  to  those 
within  proximity  of  the  cargo  tank. 

TFI  understands  RSPA's  concern  with 
ensuring  the  integrity  of  the  transfiar  hose 
prior  to  commencing  product  transfer.  As 
RSPA  is  aware,  TFI  has  consistently  been  a 
proponent  through  this  rulemaking  of 
measures  designed  to  ensure  the  integrity  of 
the  traiufer  hose  and  couplers.  TFI  believes 
that  RSPA's  goal  of  ensuring  that  a  hose  is 
sound  prior  to  commencing  transfer  may  be 
accomplished  through  the  daily  visual 
inspection  of  the  discharge  system,  including 
the  transfer  hose  and  couplers,  and  charging 
of  the  transfer  hose  with  product  at  the 
pressure  within  the  closed  system.  This  is 
especially  true  when  RSPA  considers  the 
safety  implications  of  engaging  the  PTO  with 
the  customer's  storage  tank  product  valve 
closed. 

For  these  reasons,  TFI  requesU  that  RSPA 
modify  the  language  in  49  CFR  171.5(a)(lKi) 
to  read: 

In  addition,  prior  to  commencing  the  first 
transfer  of  each  day,  the  transfer  hose  shall 


be  subjected  to  product  pressure  without 
mechanical  influence  (e.g.,  engaging  the 
power  take-ofi). 

The  provisions  of  §  171.5(a)(l)(i)  are 
intended  to  ensure  that  a  cargo  tank's 
discharge  system,  including  transfer 
hose  and  couplings,  is  subjected  to 
pressure  prior  to  beginning  transfer  of 
product  from  a  cargo  tank  motor  vehicle 
to  a  receiving  tank.  It  is  not  intended 
that  any  components  of  the  discharge 
system  should  be  subjected  to  pressures 
greater  than  full  transfer  pressure  as  part 
of  this  leak  test. 

RSPA  believes  that  the  problem 
described  by  TFI  is  common  to  larger 
cargo  tank  motor  vehicles,  known  as 
transports,  which  may  not  have  separate 
back-to-tank  bypass  valves!  smaller 
cargo  tank  motor  vehicles,  known  as 
bobtails,  generally  do  have  separate 
back-to- tank  bypass  valves,  and  during 
delivery  the  transfer  hose  is  charged 
with  pump  discharge  pressure  all  the 
way  to  the  hose  end  valve,  which  tests 
the  integrity  of  the  transfer  system  at 
each  delivery. 

RSPA  agrwBS  with  TFI's  concern  that 
some  cargo  tank  pumping  systems  are 
not  capable  of  pumping  against  a  closed 
product  valve  without  being  damaged. 
Therefore,  operators  may  determine  the 
leakproofness  of  a  delivery  system, 
before  beginning  transfer  of  product 
&t>m  a  cargo  tank  motor  vehicle  to  a 
receiving  system,  by  flooding  the  pump 
and  charging  the  transfer  hose  with 
product  pressure  before  the  receiving 
system  is  opened.  ^^ 

RSPA  will  publish  a  response  to  TFI's 
petition  for  rule  change  and  petition  to 
extend  the  termination  date  of  the  final 
rule  in  the  near  future. 

Section  171.5(a)(l)(ii)  requires,  in 
part,  that  prior  to  commencing  transfiar 
using  a  new  or  repaired  transfer  hose  or 
a  modified  hose  assembly  for  the  first 
time,  the  hose  assembly  must  be 
subjected  to  a  pressure  test  performed  at 
no  less  than  120  percent  of  the  design 
pressure  or  maximum  allowable 
working  pressure  (MAWP)  marked  on 
the  cargo  tank  motor  vehicle,  or  the 
pressure  a  hose  is  expected  to  be 
subjected  to  during  product  transfer, 
whichever  is  greater.  In  response  to  a 
recent  telephone  inquiry,  RiSPA  noted 
that  this  requirement  is  based  on  the 
MAWP  marked  on  a  cargo  tank  motor 
vehicle,  not  the  maximum  working 
pressure  marked  on  a  transfar  hose. 

Issued  la  Washington.  DC  on  September 
16.  1997. 
AlanLRobarts, 

Associate  AdminMratorfor  Hazardous 
Ktotarials  Safety. 

[FR  Doc.  97-24974  Filed  9-18-97;  8:45  am] 
■LUNO  COOC  4S10-M-P 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  putjtk;  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  32 


RM:31S0-AF76 


License  Applications  for  Certain  Itsms 
Containing  Byproduct  Material 

AOBICY:  Nuclear  Regidatory 

Commission. 

ACTION:  Proposed  nUe. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  resolving  a 
petition  for  rulemaking  submitted  by 
mb-microtec,  Inc.  (PRM-32-4)  by 
proposing  to  amend  its  regulations  to 
permit  the  distribution  of  timepieces 
containing  gaseous  tritium  light  sources 
(GTLS)  to  be  regulated  in  accordance 
with  the  same  requirements  as 
timepieces  containing  tritium  paint  The 
proposed  rule  would  remove  from  the 
regulations  the  specific  requirements  for 
prototype  testing  of  these  products 
containing  tritium,  and  provide 
guidance  for  prototype  testing  in  a 
separate  document,  tf  adopted,  this 
proposed  amendment  would  simpliiy 
the  licensing  process  for  distribution  of 
certain  timepieces  containing  tritium 
and  would  fecilitate  the  use  of  a  new 
technology  in  self-illuminated 
timepieces. 

DATES:  Submit  comments  by  December 
3. 1997.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
AOOHESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  ZOSSS-^ 
0001.  ATTN:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm,  Federal  workdays. 

Examine  comments  received,  the 
regulatory  analysis,  and  other 
documents  related  to  this  rulemaking  at 
the  NRC  Public  Document  Room,  2120 


L  SUwt  NW.,  (Lower  Level), 
Washington,  DC. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  fimction.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
301-415-5905;  Email  CAGOnic.gov. 

Single  copies  of  this  proposed 
ruleniaking  may  be  obtained  by  written 
request  or  telefex  from  Mary  L.  Thomas, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission. 
These  same  docimients  may  also  be 
viewed  and  downloaded  via  the 
interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maiy  L.  Thomas,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
2055&-0001.  telephone  301-415-6230, 
telefax  301-415-5389,  Email 
MLTl®NRC.GOV. 

SUPPI.EMENTARY  INFORMATKM: 

Backgroimd 

The  Petition  for  Rulemaking 

In  a  letter  dated  July  30. 1993,  mb- 
microtec.  Inc.  petitioned  tiie  NRC  to 
amend  its  regulations  "to  include 
timepieces  containing  gaseous  tritium 
light  sources  (GTLS)  on  the  same 
regulatory  basis  as  those  with  tritium 
paint  in  regard  to  their  distribution 
exempt  bom  the  requirements  of  10  CFR 
32.14(d)." 

In  the  petition,  the  petitioner  stated 
the  following: 

With  new  technology  greater  illumination 
could  be  achieved  with  less  radioactivity 
than  needed  for  a  painted  watch  but  that  the 
additional  requirements  to  get  a  GTLS  watch 
approved  for  distribution  results  in 
manufacturers  not  using  this  technology. 

On  August  9, 1993,  the  NRC  docketed 
the  letter  as  a  petition  for  ndemaking 
(Docket  No.  PRM-32-4J.  A  notice  of 
receipt  of  petition  for  rulemaking  was 
published  for  public  comment  in  the 
Federal  Register  on  October  29, 1993 
(58  FR  52670).  No  public  comments 
were  received  on  the  notice  concerning 
the  petition. 


Cuirent  NRC  Regulations  for  Certain 
Items  Containing  Byproduct  Material 

Section  30.15(a)(1)  states  that  if  a 
timepiece  containing  byproduct 
material  is  to  be  distributed  to  persons 
exempt  from  the  NRC's  licensing 
requirements,  it  may  not  contain  more 
than  5  millicuries  per  hand,  not  more 
than  15  milliciuies  in  the  dial,  and  not 
more  than  25  millicuries  of  tritium  in 
total.  Section  32.14(d)(1)  contains 
overall  performance  requirements  for 
the  binding  of  tritium  to  watch  hands, 
pointers,  and  dials,  as  well  as  specific 
prototjrpe  testing  requirements  for 
tritium-painted  watch  hands,  pointers, 
and  dials.  Although  10  CFR  30.15(aXl) 
does  not  specify  a  form  for  tritium  in 
timepieces,  the  prototype  testing 
requirements  in  10  CFR  32.14(d)(1)— the 
section  of  the  NRC's  regulations  under 
which  a  specific  license  to  distribute 
watches  exempt  under  10  CFR 
30.15(a)(1)  is  granted — are  only 
applicable  to  timepieces  empl6ying 
tritium  paint 

Watches  containing  greater  than  25 
millicuries  of  tritium  in  CBLSs  may  be 
distributed  to  persons  exempt  from 
licensing  requirements  in  accordance 
with  10  CFR  30.19,  'Self-luminous 
products  containing  tritium,  krypton-85. 
or  promethium-147,"  which,  unlike  10 
CFR  30.15(a)(1).  specifies  neither  a  limit 
on  the  amount  of  tritium  that  may  be 
incorporated  into  self-luminous 
products  nor  the  end  tise  of  the  product 
However,  to  distribute  a  self-luminous 
watch  containing  tritium  to  persons 
exempt  from  licensing  requirements  in 
10  CFR  30.19.  a  specific  license  must  be 
obtained  in  accordance  with  10  CFR 
32.22.  To  manufacture,  proceu, 
produce,  or  initially  transfw  self- 
luminous  products  containing 
unrestricted  amoimts  of  tritiimi  under 
10  CFR  32.22(a)(2),  tiie  appUcant  must 
submit  detailed  information  and 
analyses  concerning  the  particular 
product  in  order  to  obtain  approval  for 
distribution.  The  information  required 
by  10  CFR  32.22  must  be  sufficient  to 
demonstrate  that  the  product  meets  a 
number  of  specific  safety  criteria, 
including  dose  criteria  for  use  and 
disposal.  The  application  must  include 
proposed  prototype  testing  procedures, 
which  must  be  approved  by  the  NRC. 
Further,  the  evaluations  conducted  by 
both  the  licensee  and  the  staff,  as  well 
as  the  prototype  testing  proposed,  apply 
to  theantire  product  rathw  than  its 
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components.  Conversely,  approval  for 
distribution  of  timepieces  containing 
less  than  25  milliciiries  of  tritium  to 
persons  exempt  from  licensing 
requirements  in  10  CFR  30.15(a)(l)(i) 
requires  a  specific  license  imder  10  CFR 
32.14,  but  only  requires  satisfoction  of 
the  prototype  testing  requirements 
contained  in  10  CFR  32.14(d). 
Consequently,  it  is  less  burdensome 
upon  a  licensee  to  distribute  watches 
employing  tritium  illumination  under 
10  CFR  32.14  than  under  10  CFR  32.22. 

Proposed  Amendments 

The  NRC  has  carefully  reviewed  the 
arguments  presented  by  the  petitioner 
and  is  proposing  to  resolve  the  petition 
by  initiAting  this  rulemaking  that 
incorporates  the  petition  in  part.  Rather 
than  revise  the  specific  testing 
requirements  in  the  regulations  as 
proposed  by  the  petitioner  to 
accommodate  both  tritium  paint  and 
GTLSs,  the  NRC  is  proposing  a  more 
performance-based  approach  by 
removing  the  existing  specific  testing 
procedures  from  the  regulations. 
Guidance  on  specific  prototype  testing 
procedures  will  be  provided  in  draft 
NUREG-1S62,  "Standard  Review  Plan 
for  Applications  for  Licenses  to 
Distribute  Byproduct  Material  to 
Persons  Exempt  from  the  Requirements 
for  an  NRC  License,"  which  will  be 
issued  for  public  comment  Further,  the 
proposed  rule  woxild  modify  but  not 
change  the  intent  of  the  existing  general 
performance  standard.  This 
modification  will  state  that  the  method 
of  containment  or  binding  of  the 
byproduct  be  such  that  the  radioactive 
material  will  be  bound  and  will  not 
become  detached  from  the  product 
under  the  most  severe  conditions  which 
are  likely  to  be  encountered  in  normal 
use  and  VmnHling.  By  making  these 
modifications  to  §  32.14(d),  increased 
flexibility  in  the  regulations  will  be 
provided  and  future  developments  in 
technology  and  design  of  tritium 
illuminated  timepieces  will  be 
accommodated.  These  modifications 
will  not  decrease  the  level  of  radiation 
protection  provided  to  users  of  tritium 
illuminated  timepieces.  Also,  the 
radiation  skin  dose  to  an  individual 
from  timepieces  containing  GTLSs  has 
been  determined  to  be  significantly  less, 
per  millicurie  of  tritium  used,  than  the 
skin  dose  from  timepieces  containing 
tritium  paint  ^ 

Rationale 

The  licensing  process  is  more 
burdensome  to  potential  distributors  of 
timepieces  under  10  CFR  30.19  than 
under  10  CFR  30.15(a)(l].  Changing  the 
prototype  testing  requirmnenta  in  10 


CFR  32.14(d)(1)  would  simplify  the 
licensing  process  for  distributors  of 
timepieces  containing  small  quantities 
of  tritiimi  in  the  GTLS  form  by  allowing 
them  to  apply  to  distribute  these 
timepieces  for  use  under  the  same 

requirements  of  the  regulations  as 

timepieces  using  tritium  paint  (10  CFR 

30.15(aKl))- 

Effects  of  the  Proposed  Amendments 

The  effect  of  this  proposed 
amendment  would  allow  distribution  of 
self-illuminated  timepieces  that  utilize  a 
new  technology  (GTLS)  under  the  same 
requirements  that  currently  allow 
distribution  of  timepieces  using  tritium 
paint 

Agreement  State  Compatibility 

Under  the  Atomic  Energy  Act,  certain 
regulatory  functions  are  reserved  to  the 
NRC.  Among  these  are  the  distribution 
of  products  to  persons  exempt  from 
licensing,  as  discussed  in  10  CFR  part 
150.  Hence,  the  proposed  rule,  if 
adopted,  would  be  an  NRC  Category  of 
compatibility  with  regard  to  the 
manufacture  and  initial  distribution  of 
watches  and  other  products  for  use. 
NRC  Category  rules  address  those 
regulatory  areas  which  are  reserved  to 
NRC  pursuant  to  the  Atomic  Energy  Act 
and  10  CFR  part  150. 

£nviromnenta7  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  the 
proposed  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(cH2).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  would  reduce  the 
burden  to  licensees  for  GTLS  by 
allowing  them  to  file  an  applic^on 
under  the  provisions  of  section  32.14 
rather  than  under  thoee  of  section  32.22, 
which  also  requires  that  the  applicant 
obtain  a  registration  certificate.  The 
reduction  in  burden  is  estimated  to  be 
2\  hours  per  response.  Because  the 
application  requirements  contained  in 
sections  32.14  and  32.22  are  not  being 
substantively  changed,  no  Office  of 
Management  and  Budget  (OMB) 
clearance  is  required.  10  CFR  part  32 
requirements  are  approved  by  the  OMB 
approval  ntunber  3150-0001. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  contzol 
number. 


Regulatory  Analysis 

The  NRC  has  prepared  a  draft 
regulatory  analysis  for  the  proposed 
amendment.  The  analysis  examines  the 
benefits  and  impacts  considered  by  the 
NRC.  The  draft  regulatory  analysis  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC 
Single  copies  may  be  obtained  from 
Mary  L.  Thomas,  OCflce  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001,  telephone  301-415- 
6230  or  e-mail  at  MLTlONRCGOV. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  60S(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Any  small  entity  subfect 
to  this  regulation  which  determines 
that,  because  of  its  size,  it  is  likely  to 
bear  a  disproportionate  adverse 
economic  impact  should  notify  the 
Commission  of  this  in  a  comment  that 
indicates  the  folloMring: 

(a)  The  licensee's  size  and  how  the 
regulation  would  result  in  a  significant 
economic  biirden  upon  the  licensee  as 
compared  to  the  economic  burden  on  a 
lareer  licensee. 

(d)  How  the  regulations  could  be 
modified  to  take  into  account  the 
licensee's  differing  needs  or  capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  regulations  were  modified  as 
suggested  by  the  licensee. 

^  How  me  regulation,  as  modified, 
would  more  closely  equalize  the  impact 
of  regulations  or  create  more  equal 
access  to  the  benefits  of  Federal 
programs  as  opposed  to  providing 
special  advantages  to  any  individual  or 
group. 

(e)  How  the  regulation,  as  modified, 
would  still  adequately  protect  puUic 
health  and  safety. 

Racist  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(aXl)- 
List  of  Subjects  ia  10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
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Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  Part  32. 

PART  32—SPEaRC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAmmO  BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161, 183. 188.  68  Stat 
935,  948.  953.  954.  as  amended.  (42  U.S.C 
2111.  2201.  2232.  2233);  tec  201,  88  SUt 
1242,  as  amended,  (42  U.S.C  5841). 

2.  In  §  32.14,  paragraph  (d)  is  revised 
to  read  as  follows: 


§32.14    CarWnl 

byproduct  material:  raqutramanto  for 

Hcenee  to  apply  or  mWaNy  trwMler. 

•        •        *        »        » 

(d)  The  Commission  determines  that: 

(1)  The  method  of  containment  or 
binding  of  the  byproduct  material  in  the 
product  is  such  that  the  radioactive 
material  will  be  bound  and  will  not 
become  detached  from  the  product 
under  the  most  severe  conditions  which 
are  likely  to  be  encountered  in  normal 

use  and  hnnHling 

(2)  Prototype  tests  for  automobile  lock 
illimiinators  are  prescribed  by  10  CFR 
32.40,  Schedule  A. 

Dated  at  Rockvills.  Maryland,  this  15th  day 
of  September.  1997. 

For  the  Nuclear  Regulatory  Commission. 
JohnCHoyk. 
Secretary  of  the  Commission. 
IFR  Doc.  97-24913  Filed  9-18-47;  8:45  am] 
aauNO  CODE  7sa»«-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Pan  21 

Proposed  Airworthiness  Standards  for 
Acceptance  Under  the  Primary 
Category  Rule 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Request  for  comments. 


StlMMARY:  This  notice  requests 
comments  on  proposed  airworthiness 
standards  for  acceptance  of  the 
Dragonfly  Model  333  helicopter  imder 
14  CFR  21.17(f).  designation  of 
applicable  regulations  for  primary 
category  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1997. 
ADDRESSES:  Send  all  comments  to  the 
FAA.  Rotorcraft  Directorate,  Aircraft 


Certification  Service,  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110. 

fOn  niRTNER  MFORMATKM  CONTACT: 
Scott  Horn,  Aerospace  Engineer, 
Rotorcraft  Standards  Staff  (ASW-110), 
Rotorcraft  Directorate*  Aircraft 
Certification  Sovice,  FAA;  telephone 
number  (817)  222-5125.  fax  number 
(817) 222-5961. 

SUPPLSefTARY  MFORMATKM: 

ConuBents  Imited 

We  invite  interested  parties  to  submit 
comments  on  the  proposed 
airworthiness  standards  to  the  address 
specified  above.  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  before  issuing 
the  final  acceptance.  The  proposed 
airworthiness  standards  and  comments 
received  may  be  inspected  at  the  FAA. 
Rotorcraft  Directorate.  Aircraft 
Certification  Service.  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Fort  Worth.  TX  76137.  between  the 
hours  of  7:30  aan.  and  4KX)  p.m. 
weekdays,  except  Federal  holidays. 

Background 

The  "primary"  category  for  aircraft 
was  created  specifically  for  the  simple, 
low  performance  personal  aircraft 
Section  21.17(f)  provides  a  means  for 
applicants  to  propose  airworthiness 
standards  for  their  particular  primary 
category  aircraft  The  FAA  procedure 
establishing  appropriate  airworthiness 
standards  includes  reviewing  and 
possibly  revising  the  applicants 
proposal,  publication  of  the  submittal  in 
the  Federal  Roister  for  public  review 
and  comment,  and  addressing  the 
comments.  After  all  necessary  revisions, 
the  standards  are  published  as  approved 
FAA  airworthiness  standards. 

Accordingly,  the  applicant  has 
submitted  a  request  to  the  FAA  to 
include  the  Italian  airworthiness 
authority's  very  light  rotorcraft  (VLR) 
rules  as  part  of  the  primary  category 
rotorcraft  rules.  The  requester  justifies 
this  request  by  noting  that  the  Italian 
airworthiness  authority  has  approved 
the  applicant's  aircraft  in  Italy  under  the 
VLR  rules.  The  FAA  has  considered  the 
applicant's  proposal  and  has 
determined  that  those  14  CFR  part  27 
and  33  requirements  equivalent  to  the 
Italian  VLR  rules  and  certain  additional 
airworthiness  standards  should  apply. 

Proposed  Airworthiness  Standards  for 
Acceptance  Under  the  Primary 
Category  Rnle  (PC&) 

PCR.1    AppUcability 

(a)  This  docimient  prescribes 
airworthiness  standards  for  the  issue  of 


a  t3rpe  certificate  and  changes  to  that 
type  certificate  for  the  Dragon  Fly  Mpdd 
333,  a  Primary  Category  rotorcraft  and 
its  engine. 

(b)  Each  person  wrho  applies  under 
part  21  for  a  change  to  tlds  certificate 
must  show  compliance  with  these 
requirements. 

27.2(a).  (b).  and  (c);  27.21;  27.2S(a)  and 
(b);  27.27;  27.29;  27.31;  27.33;  27.45(a), 
(b),  (c),  and  (d);  27.51;  27.71; 
27.73(a)(lKi).  (a)(lKiii).  and  (a)(2Ki); 
27.75(aXl).  (a)(2)(i),  and  (aM3);  27.79(a), 
and  (b)(1);  27.141(a),  (bX2).  and  (bX3); 
27.143(a),  (b),  (d),  and  (e); 

PCR.  143(c)    A  wind  direction  and 
velocity  must  be  established  in  which 
the  rotorcraft  can  be  operated  without 
loss  of  control  on  or  near  the  groimd  in 
any  maneuver  appropriate  to  the  type 
including  crosswind  takeofEs,  sidewrard 
flight  and  rearward  flight  with — 

(1)  Critical  weight 

(2)  Critical  center  of  gravity; 

(3)  Critical  rotor  RPM  and 

(4)  Altitude,  from  standard  sea  level 
conditions  to  the  maYimiim  altitude 
capability  of  the  rotorcraft  or  7000  feet 
whichever  is  less. 

27.151;  27.161;  27.171;  27.173;  27.175; 
27.177;  27.231;  27.235;  27.239;  27.241; 
27.251;  27.301;  27.305;  27.307;  27.300; 
27.321;  27.337;  27.339;  27.341;  27.351; 
27.361;  27.391;  27.395;  27.397;  27.399; 
27.411;  27.427;  27.471;  27.473;  27.475; 
27.477;  27.479;  27.481;  27.483;  27.485; 
27.493;  27.497;  27.501 1  27.505;  27.521; 
27.547;  27.549;  27.5ei(a),  (bKD,  and  (c); 

PCR.56l(b)(2)    Each  occupant  and 
each  item  of  mass  inside  the  cabin  that 
could  injure  an  occupant  is  restrained 
when  subjected  to  the  following 
ultimate  inertial  load  fectors  relative  to 
the  surrounding  structure:  (i)  Upward — 
3g.  (ii)  Forward— 9g.  (iii)  Sideward— 3g. 
(iv)  Downward — 9g. 
27.571(a),  (b).  and  (c);  27.601;  27.603; 
27.605;  27.607;  27.609;  27.611; 
27.813(a); 

PCR.613(b)    The  design  values  must 
be  so  chosen  that  the  probability  of  any 
structiue  being  understrength  because  of 
material  variations  is  extremely  remote. 

(c)  Values  contained  in  MIL-HDBK-S, 
MIL-HDBK-17  Part  I,  ANC-17  Part  H. 
ANC-18.  MIL-HDBK-23  Part  I.  and 
ANC-23  Part  II  must  be  used  unless 
shown  to  be  inapplicable  in  a  particular 
case. 

(d)  The  strength,  detail  design,  and 
fabrication  of  the  structiue  must 
minimirn  the  probability  of  disastrous 
fatigue  failure. 

27.619;  27.621;  27.623;  27.625; 

PCR.625(d)  Each  seat  and  safety  belt 
with  harness  attachment  to  the  structure 
must  be  shown  by  analysis,  tests,  or 
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both,  to  be  able  to  withstand  the  inertia 
forces  prescribed  in  PCR.56l(b)(2) 
multiplied  by  a  fitting  factor  of  1.33. 
27.629;  27.653;  27.659;  27.661;  27.663; 
27.671;  27.673;  27.675;  27.679;  27.681; 
27.683;  27.685;  27.687;  27.691;  27.723; 
27.725;  27.727;  27.731;  27.733;  27.735; 
27.737;  27.751;  27.753;  27.755;  27.771; 
27.773;  27.777;  27.779;  27.783;  27.785 
(a),  (b).  (c).  (e).  (f).  (g).  (b).  (i).  and  (j); 
27.787;  27.807  (a),  (b).  and  (c);  27.831; 
27.853(a).  (b).  and  (cXD;  27.855; 
27.859(a)  and  (b);  27.861;  27.863; 
27.871;  27.873;  27.901; 

PCR.903(a)    Engine  type  cvtification. 
The  engine  must  have  an  approved  type 
certificate  or  meet  the  requirements 
provided  in  this  document  for  the 
engine.  The  engine  must  be  qualified  in 
accordance  widl  33.49(d)  or  be 
otherwise  approved  for  the  intended 
usage. 

27.903(b);  27.907;  27.917;  27.921; 
27.923(a),  (b).  (c).  (d).  (f).  (g).  and  0): 
27.927;  27.931;  27.935;  27.951; 
27  955(aKl).  (2).  (3).  (4).  (5).  (6): 

PCR.955(a)(7)    The  fuel  filter 
required  by  27.997  must  be  blocked  to 
the  degree  necessary  to  provide  the 
highest  pressure  drop  across  the  filter 
prior  to  the  filter  going  into  bypass. 
27.955(b)  and  (c);  27.959;  27.961; 
27.963(Amdt  27-23]; 

PCR.965  FueFTank  Teste.  Each  fiiel 
tank  must  be  able  to  withstand,  without 
Csilure  or  leakage: 

(a)  For  each  conventional  metal  tank 
and  nonmetallic  tank  with  walls  not 
supported  by  the  rotorcraft  structure,  a 
pressure  of  3.5  p.s.i. 

(b)  For  each  integral  tank,  the  pressiire 
developed  during  the  maximum  limit 
acceleration  of  the  rotorcraft  with  a  full 
tank,  with  simultaneous  application  of 
the  critical  limit  structure  loads. 

(c)  For  each  nonmetallic  tank  with 
Mralls  supported  by  the  rotorcraft 
structure  and  with  actual  8up{>ort 
conditions,  a  pressiue  of  2.0  p.s.i.  The 
supporting  structure  must  be  designed 
for  the  critical  loads  nccurring  in  the 
flight  or  landing  condition  combined 
with  the  fuel  pressure  loads  resulting 
from  the  corresponding  accelerations. 
27.969; 

PC3L971    Fuel  Tank  Sump,  (a)  Each ' 
fuel  tank  miist  have  a  drainable  sump 
with  an  effective  capacity  in  any  groimd 
attitude  to  be  expected  in  service  of  0.10 
percent  of  the  tank  capacity  or  120  cc, 
whichever  is  greater,  unless — 

(1)  The  fuel  system  has  a  sediment 
bowl  or  chamber  that  is  accessible  for 
preflight  drainage  and  has  a  minimum 
capacity;  and 

(2)  Each  fuel  tank  drain  is  located  so 
that  in  any  grotmd  attitude  to  be 


expected  in  service,  water  will  drain 
from  all  parts  of  the  tank  to  the 
sediment  bowl  or  chamber. 

(b)  Each  sump,  sediment  bowl,  and 
sediment  chamber  drain  required  by 
this  section  must  comply  with  the  drain 
provisions  of  paragraph  27.999(b). 
27.973;  27.975;  27.977;  27.991;  27.993; 
27.995;  27.997;  27.999; 

PCR.1011    Engine  Oil  System: 
General. 

(a)  Each  engine  must  have  an 
independent  oil  system  that  can  supply 
it  with  the  appropriate  quantity  of  oil  at 
a  temperatiue  not  above  that  safe  for 
continuous  operation. 

(b)  The  usable  capacity  of  each  oil 
system  may  not  be  less  than  the  product 
of  the  endurance  of  the  rotorcraft  under 
critical  operating  conditions  and  the 
nunrimiim  oil  consumption  of  the 
engine  under  the  same  conditions. 

(c)  If  an  engine  depends  upon  a  fuel/ 
oil  mixture  for  lubrication,  then  a 
reliable  means  of  providing  it  with  the 
appropriate  mixture  must  be 
established. 

27.1013;  27.1015;  27.1017;  27.1019(b); 
27.1021;  27.1027;  27.1041;  27.1043; 
27.1045;  27.1091;  27.1093;  27.1121; 
27.1123;  27.1141;  27.1143;  27.1145; 
27.1147;  27.1163;  27.1183;  27.1185; 
27.1187;  27.1189;  27.1191; 
27.1193(a),(b),(c).(d),  and  (e);  27.1194; 
27.1301:  27.1303;  27.1305(a).  (c) 
through  (m),  (r); 

PCR.1 305(b)    A  cylinder  head 
temperature  warning  device  to  indicate 
when  the  temperature  exceeds  a  safe 
value. 

27.1307;  27.1309(a)  and  (c);  27.1321(a) 
and  (c);  27.1322;  27.1323(a)  and  (b); 
27.1325(a),(c),  and  (d);  27.1327;  27.1^^; 
27.1351;  27.1353;  27.1357;  27.1361(a) 
and  (c);  27.1365;  27.1367;  27.1401; 
27.1411;  27.1413;  27.1461;  27.1501; 
27.1503;  27.1505;  27.1509;  27.1521; 
27.1523;  27.1525;  27.1527;  27.1529; 
27.1541;  27.1543;  27.1545;  27.1547; 
27.1549;  27.1551;  27.1553;  27.1555; 
27.1557(a),  (b),  and  (d); 

PCR.  1 557(c)    Fuel  and  Oil  Filler 
Openings  Marking.  The  following  apply: 

(1)  Fuel  filler  openings  must  be 
marked  at  or  near  the  filler  cover  with — 

(i)  The  word  "fuel'; 

(ii)  For  reciprocating  engine  powered 
rotorcraft,  the  minimum  fuel  grade;  and 

(iii)  For  eech  two  stroke  engine 
without  a  separate  oil  system,  the  fuel/ 
oil  mixture. 

(2)  OH  filler  openings  must  be  marked 
at  or  near  the  filler  cover  with  the  word 
"oU". 

27.1559;  27.1565;  27.1581;  27.1583; 
27.1585;  27.1587;  27.1589;  33.5;  33.7  (a) 
and  (b);  33.8;  33.15;  33.17(a).(b),(c),  and 
(eh 


PCR.33.19    Engine  design  and 
construction  must  minimize  the 
development  of  an  unsafe  condition  of 
the  engine  between  overhaul  periods. 
33.21;  33.23;  33.25;  33.29(a);  33.31; 
33.33;  33.35;  33.37;  33.39; 

PCR.33. 39(d)    For  engine  lubrication 
depending  upon  oil  premixed  with  fuel 
in  a  declared  fixed  percentage,  it  must 
be  demonstrated  that  this  mixture  can 
assure  appropriate  engine  lubrication, 
throughout  the  range  of  conditioiu  in 
which  the  rotorcraft  is  expected  to 
operate,  to  include  reduced  fuel 
consumption  conditions. 
33.41;  33.42; 

PCR.33.43    Vibration  test.  Each 
engine  must  undergo  a  vibration  siuvey 
when  installed  in  the  airframe  to  show 
compliance  with  27.907  and  33.33.  The 
survey  must  be  conducted  throughout 
the  expected  operating  range  of 
rotational  speed  and  power  of  the 
engine.  Each  accessory  drive  and 
nrniinring  attachment  must  be  loaded 
with  the  m^firimiim  loads  expected  in 
service. 
33.45;  33.47; 

PCR.33.49    Endurance  Test 

(a)  The  engine  onist  be  subjected  to  an 
endurance  test  that  includes  a  total  of  50 
hours  of  operation  and  consists  of  the 
cycles  specified  in  (b)  below. 

(b)  Each  cycle  consists  of  120  minutes 
of  r\m  time  and  must  be  conducted  as 
follows: 

(1)  A  start  and  idle  period  of  5 
minutes. 

(2)  Increase  to  takeoff  torque  and 
unyirimnm  speed  for  takeoff  torque  and 
mnjntain  the  takeoff  Condition  for  a 
period  of  5  minutes. 

(3)  Decrease  to  idle  and  maintain  the 
idle  condition  for  5  minutes. 

(4)  Increase  to  takeoff  torque  and 
prmvimnm  speed  for  takeoff  torque  and 
maintain  the  takeoff  condition  for  a 
period  of  5  minutes. 

(5)  Decrease  to  idle  and  maintain  the 
idle  condition  for  5  minutes. 

(6)  Increase  to  takeoff  torque  and 
maximum  speed  for  takeoff  torque  and 
maintain  the  takeoff  Condition  for  a 
period  of  5  minutes. 

(7)  Decrease  to  idle  and  maintain  the 
idle  condition  for  5  minutes. 

(8)  Increase  to  75  percent  of  maximum 
continuous  torque  and  maximum  speed 
for  75  percent  of  mavimnm  continuous 
torque  and  maintain  this  condition  for 

a  period  of  1 5  minutes. 

(9)  Decrease  to  idle  and  maintain  the 
idle  condition  for  5  minutes. 

(10)  Increase  to  m»Tfimiim  continuous 
torque  and  maximum  speed  for 
ma-irimnm  continuous  torque  and 
maintain  this  condition  foT  A  porlod  of 
60  minutes. 


(11)  Decrease  to  idle  and  maintain  the 
idle  condition  for  5  minutes. 

(12)  Perform  an  engine  shutdown. 

(c)  During  or  following  the  endurance 
test  the  foel  and  oil  consumption  must 
be  determined. 
33.51;  33.53;  33.55;  33.57 

Noise  requirements  of  FAR  Part  36 
Noise  Standards  Appendix  J  amended 
by  amendmente  36-1  through  the  latest 
amendment  in  effect  at  the  time  of  Type 
Certification. 

Issued  in  Fort  Worth,  Texas,  on  September 
S.  1997. 
EricBrira, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-25010  Filed  9-18-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
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14CFRPwt38 
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AirworthlnMs  Dlracttvw;  CFM 
Infmatlonrt  CFMS6-2.  -3,  -3B,  -SC, 
and  -6  Sartoa  TurtMifan  Englnas 

agency:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  the 
revision  of  an  existing  airworthiness 
directive  (AD),  applicable  to  CFM 
International  (CFKil)  CFM56-2,  -3,  -3B. 
-3C.  and  -5  series  turbofen  engines,  that 
currenUy  requires  repetitive  magnetic 
chip  detector  (MCD)  inspections  and 
removal  from  service  of  certain  No.  3 
bearings.  This  action  would  remove  the 
requirement  for  MCD  inspections  for 
certain  No.  3  bearings  if  the  bearing  has 
6,000  or  more  hours  time  in  service 
since  new,  extend  the  removal  bom 
service  date  for  certain  No.  3  bearings, 
change  the  inspection  interval  for 
certain  No.  3  bearings,  delete  a  specific 
No.  3  bearing  part  number,  and  replace 
reference  to  specific  maintenance 
manuals  with  service  bulletins.  Other 
requiremente  of  the  current  AD  would 
remain  unchanged  and  be  carried  over 
into  the  proposed  AD.  This  proposal  is 
prompted  by  additional  data  which 
demonstrates  a  reduced  bearing  feiliue 
rate  after  a  period  of  time  in  service, 
therefore,  an  acceptable  level  of  safety 
can  be  maintained  with  a  relaxation  of 
some  of  the  current  AD  requiremente. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  a  No.  3 


bearing  failure,  and  a  subsequent 
inflight  engine  shutdown. 
DATES:  Commente  must  be  received  by 
November  18, 1997. 
ADDRESSES:  Submit  commente  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
89-ANE-05, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Commente  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFM  International,  Technical 
Publications  Department,  1  Neiunann 
Way.  Cincinnati.  OH  45215;  telephone 
(513)  552-2981,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Glorianne  Messemer,  Aero8]>ace 
Engineer,  Engine  Certification  Office. 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7132.  fax  (781)  238-7199. 

SUPPLEMBTTARY  MFORMATION: 
Cmnments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argumente  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  commente.  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  commente 
received. 

Commente  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  commente 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  conunente. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  commente 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Commente  to 
Docket  Number  89-ANE-05."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  diis 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  89-ANE-05, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

DiscuauoB 

On  October  11, 1989,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  89-23-06. 
Amendment  39-6370  (54  FR  43581, 
October  26, 1989),  to  require  a  repetitive 
inspection  and  removal  from  service 
program  for  certain  No.  3  bearings 
installed  on  CFM  International  (CFMI) 
CFM56-2.  -3,  -3B,  -3C,  and  -5  series 
turbofan  engines.  That  action  was 
prompted  by  a  high  rate  of  No.  3  bearing 
failures  on  CFM56  engines.  That 
condition,  if  not  coneoted,  could  result 
in  a  No.  3  bearing  failure,  and  a 
subsequent  inflight  engine  shutdown. 

Since  the  issuance  of  AD  89-23-06. 
the  FAA  has  received  additional  data 
concerning  No.  3  bearing  failures.  This 
date  demonstrates  that  the  failure  rate 
for  No.  3  bearings  with  more  than  6,000 
hours  time  in  service  since  new  is 
significanUy  lower  than  for  those  with 
less  than  6.000  hours.  Therefore,  the 
FAA  has  determined  that  an  acceptable 
level  of  safety  will  be  maintained  with 
a  relaxation  of  some  of  the  current  AD 
requiremente. 

m  addition,  since  the  issiunce  of  AD 
89-23-06,  the  manufecturer  has  also 
requested  and  obtained  approval  for  an 
extension  to  the  removal  from  service 
date  for  certain  No.  3  bearings.  The  new 
date  is  December  31, 1997.  Paragraphs 
(a)(2)  and  (b)(2)  of  the  proposed  rule 
reflect  this  new  date. 

Also,  since  the  issuance  of  AD  89-23- 
06,  the  manufacturer  has  obtained 
approval  for  a  new  inspection  interval 
for  CFM56-2  series  engines.  The  new 
interval  is  75  hours.  Paragraph  (d)  of  the 
proposed  rule  reflecte  this  new  intervaL 

Further,  since  the  issuance  of  AD  89- 
23-06,  the  manufacturer  has  advised  the 
FAA  that  No.  3  bearing,  Part  Number  (P/ 
N)  1362M76P02,  is  not  approved  for 
CFM56-2  series  engines.  The 
manufacturer  has  confirmed  that  there 
are  cunentiy  none  in  service,  and  have 
indicated  thiat  they  do  not  plan  to 
introduce  any  into  service  in  the  future. 
The  manufacturer  has  therefore 
requested  that  this  P/N  be  deleted  from 
the  AD.  Paragraph  (b)  of  the  proposed 
rule  omite  this  P/N. 
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Finally,  this  proposal  deletes 
reference  to  specific  maintenance 
manuals.  Since  issuance  of  AO  89-23- 
06.  the  manufactiirer  has  issued  service 
bulletins  (SBs)  which  outline  all  aspects 
of  the  No.  3  bearing  inspection  and 
replacement  program. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFM56-2  SB 
No.  72-620,  Revision  4,  dated 
November  17.  1995,  CFM56-3/-3B/-3C 
SB  No.  72-530.  Revision  3,  dated 
November  17, 1995,  and  CFM56-5  Alert 
Service  Bulletin  (ASB)  No.  72-A118, 
Revision  1,  dated  August  1,  1997,  that 
describe  the  No.  3  bearing  inspection 
and  replacement  program. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AO  89-23-06  to  remove  the 
requirement  for  MCD  inspections  for 
certain  No.  3  bearings  if  the  bearing  has 
6,000  or  more  hours  time  in  service 
since  new,  extend  the  removal  from 
service  date  for  certain  No.  3  bearings, 
change  the  inspection  interval  for 
certain  No.  3  bearings,  delete  a  specific 
No.  3  bearing  P/N,  and  replace  reference 
to  specific  maintenance  manuals  with 
service  bulletins.  Other  requirements  of 
the  cuirent  AD  would  remain 
unchanged  and  be  carried  over  into  the 
proposed  AD. 

All  changes  introduced  in  the 
proposed  rule  are  relaxatory  in  nature 
except  for  the  new  inspection  interval  in 
paragraph  (d).  The  manufecturer  has 
advised  the  FAA  that  there  is  only  one 
engine  not  installed  on  a  U.S.  registered 
aircraft  that  would  be  affected  by  this 
new  inspection  interval.  Therefore,  no 
additional  cost  to  U.S.  operators  is 
expected  to  result  from  this  proposed 
relaxatory  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291;  (2)  is  not  a  "sigiuficant 
rule"  tmdw  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
poeitive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g},  40101.  40113. 
44701. 

|3>.13    [Aimnded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6370  (54  FR 
43581,  October  26. 1989]  and  by  adding 
the  following  new  airworthiness 
directive  (AD): 


CFM  tataraatioMk  Docket  No.  89-ANE-05. 
Rsvises  AO  89-23-06,  Amendment  39- 
6370. 

AppUcability:  CFM  Intatnational  (CFMI) 
CFM56-2.  -3.  -38.  -3C.  and  -5  seriM 
tuifoofim  engines,  installed  on  but  not  limited 
to  Airbus  A319  and  A320  seriM.  McDouiell 
Douglas  DC-8  leries,  and  Boeing  737  series 
aircraft 

Note  1:  This  airwocthiness  diractiva  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whetiier  it  has  been  modifled,  altoed,  or 
repairad  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  peifonaaace  of  the  requirements  of 
this  AD  is  affected,  the  OMmer/opterator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  propoaed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  No.  3  bearing  feilure  and 
subsequent  inflight  engine  shutdown, 
accomplish  tlie  following: 

(a)  For  CFM56-3.  -38.  and  -3C  series 
engines  equipped  with  No.  3  bearings.  Part 
Number  (P/N)  g732MlOP12  (Serial  Number 
(S/N)  series  FAFDxxxx  and  FAFExxxx); 
9732M10P18:  or  1362M76P02  accomplish 
the  following: 

(1)  bispect  the  forward  sump  magnetic 
chip  detector  (VfCS)  in  accordance  %vith 


CFM56-3/-3B/-3C  Service  Bulletin  (SB)  No. 
72-530,  Revision  3,  dated  November  17, 
1995,  within  the  next  50  hours  time  in 
service  (TIS)  after  the  effective  date  of  this 
AD.  Thereafter,  inspect  the  forward  stunp 
MCD  at  intervals  not  to  exceed  50  hours  TIS 
since  the  last  Inspection  (SU)  in  accordance 
with  CFM5&-3/-3B/-3C  SB  No.  72-530. 
Revision  3,  dated  November  17, 1995,  until 
accomplishment  of  paragraph  (a)(2)  of  this 
AD,  or,  for  bearing  P/N  g732Ml0Pl2,  imtil 
the  TIS  since  new  is  6,000  hours  or  mora. 
Remove  from  service,  prior  to  further  flight, 
engines  which  exhibit  MCD  metallic  debris 
defined  as  not  serviceable  in  accordance  with 
CFM56-3/-3B/-3C  SB  No.  72-530,  Revision 
3,  dated  November  17, 1995. 

(2)  Remove  from  service  affected  No.  3 
bearings  at  the  next  shop  visit,  or  before 
December  31, 1997,  whichever  occurs  first 

(b)  For  CFM56-2  series  engines  equipped 
wiUi  No.  3  bearings.  P/N  9732M10P12  (S/N 
series  FAFDxxxx  and  FAFExxxx)  or 
9732M10P18,  accomplish  the  following: 

(1)  Inspect  the  forward  sump  MCZD  in 
accordance  with  CFM56-2  SB  No.  72-620, 
Revision  4,  dated  November  17. 1995.  «idthin 
the  next  50  hour*  TIS  after  the  efflBctive  date 
of  this  AD.  Thereafter,  iiupect  the  forward 
sump  MCD  at  intervals  not  to  exceed  50 
hours  TIS  SLI  in  accordance  with  CFM56-2 
SB  No.  72-620.  Revision  4,  dated  November 
17, 1995,  until  accomplishment  of  paragraph 
(bXZ)  below,  or.  for  bMring  P/N 
9732M10P12.  until  the  TIS  since  new  is 
6.000  hours  or  more.  Remove  from  service, 
prior  to  further  flight,  engines  which  exhibit 
MCD  metallic  debris  defined  as  not 
serviceable  in  accordance  with  CFM56-2  SB 
No.  72-620.  Revision  4.  dated  November  17, 
1995. 

(2)  Remove  from  service  affected  No.  3 
hearings  at  the  next  engine  shop  visit,  or 
before  December  31. 1997.  whichever  occurs 
first 

(c)  For  CFM56-3.  -38,  and  -3C  series 
engines  equipped  with  No.  3  bearings,  P/N 
9732M10P10:  9732M10P17;  or  9732M10P12 
(S/N  series  other  than  FAFDxxxx  or 
FAFExxxx),  inspect  the  forward  sump  MCD 
in  accordance  with  CFM56-3/-3B/-3C  SB 
No.  72-530.  Revision  3.  dated  November  17. 
1995,  within  the  next  75  hours  TIS  after  the 
efEsctive  date  of  this  AD.  Thereafter,  inspect 
the  forward  sump  MCD  at  intervals  not  to 
exceed  75  hours  TIS  SU  in  accordance  with 
CFM56-3/-3B/-3C  SB  No.  72-530.  Revision 
3.  dated  November  17. 1995.  until  the  bearing 
TIS  since  new  is  6.000  hours  or  more. 
Remove  from  service,  prior  to  further  flight, 
engines  which  exhibit  MCD  metallic  debris 
defined  as  not  serviceable  in  accordance  with 
CFM56-3/-3B/-3C  SB  No.  72-530.  Revision 
3.  dated  November  17.  1995. 

(d)  For  CFM56-2  series  engines  equipped 
%«rith  No.  3  Itearings,  P/N  9732M10P10; 
9732M10P17:  or  9732M10P12  (S/N  series 
Other  than  FAFDxxxx  or  FAFExxxx).  inspect 
the  forward  sump  MCD  in  accordance  with 
the  instructions  of  CFM56-2  SB  No.  72-620, 
Revision  4,  dated  November  17, 1995,  within 
the  next  75  hours  TIS  after  the  effective  date 
of  this  AD.  Thereafter,  iiupect  the  forward 
sump  MCD  at  intervals  not  to  exceed  75 
hours  TIS  SLI  in  accordance  with  CFM5e-2 
SB  No.  72-620.  Revision  4.  dated  November 


17. 1995,  until  the  bearing  TIS  since  new  is 
6.000  hours  or  more.  Remove  from  service, 
prior  to  further  flight,  engines  which  exhibit 
MCD  metallic  debris  defined  as  not 
serviceable  in  accordance  with  CFM56-2  SB 
No.  72-620.  Revision  4.  dated  November  17. 
1995. 

(e)  For  CFMse-5  series  engines  equipped 
with  No.  3  bearing.  P/N  9542M60P01,  inspect 
the  forward  sump  MCD  in  accordance  with 
CFM56-5  Alert  Service  Bulletin  (ASB)  No. 
72-A118.  Revision  1,  dated  August  1, 1997, 
within  the  next  50  hoius  TIS  after  the 
effective  date  of  this  AD.  Thereafter,  iiupect 
the  forward  siunp  MCD  at  intervals  not  to 
exceed  50  hours  TIS  SLI  in  accordance  with 
CFM56-5  ASB  No.  72-A118.  Revision  1. 
dated  August  1. 1997.  Remove  from  service, 
prior  to  further  flight,  engines  which  exhibit 
MCD  metallic  detRis  defined  as  not 
serviceable  in  accordance  with  CFM56-5 
ASB  No.  72-A118,  Revision  1,  dated  August 
1. 1997. 

(f)  Bearing  inspections  accomplished  in 
accordance  with  AD  89-17-04  or  AO  89-23- 
06  satisfy  the  corresponding  requirements  of 
thisAO. 

(g)  For  the  purpose  of  this  AD.  a  shop  visit 
is  defined  as  exposure  of  the  inlet  gearbox 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  OfBce.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existance  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
if  any,  may  be  obtained  from  the  Rngiiw 
Certification  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.198)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
September  12, 1997. 
MaikCFataHr. 

Acting  Manager,  Engfrw  and  Piopeiier 
Directorate ,  Aircraft  Certification  Service. 
(FR  Doc  97-24909  Filed  9-18-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKM 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dochat  Na  «7-ANE-2»-AO] 

RIN2120-AA64  ^ 

Airworthiness  Dliactlvas;  CFM 
imsmational  CFMSfr-5B/2P  Sarlaa 
TuftMifan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  propoaed  rulemakiug 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicabfe  to  CFM 
hitemational  {CFMI)  CFM56-5B/2P 
series  turbofan  engines.  This  proposal 
would  require  a  reduction  of  the  low 
cycle  fetigue  (UCF)  retirement  life  for 
certain  low  presstire  turbine  (LPT) 
cases.  This  proposal  is  prompted  by  the 
results  of  a  refined  life  analysis 
performed  by  the  manufacturer  which 
revealed  minimum  calculated  LCF  lives 
significantly  lower  than  the  published 
LCF  retirement  life.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  LCF  failure  of  the 
LPT  case,  which  could  result  in  damage 
to  the  aircraft 

DATES:  Comments  must  be  received  by 
November  18, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rtiles  Doclcet  No. 
97-ANE-29-AD.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299.  Comments  may  be  inspected  at 
this  location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTOER  MFORMATKM  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781)  238-7138; 
fax  (781) 238-7199. 

SUPPtEMENTARY  MRMMATKM: 

ConunentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  vie%vs,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Doclcet 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  coounents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  (tf 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 


concerned  with  the  substance  of  this 
proposal  wrill  be  filed  in  the  Rules 
Docket 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  subnjit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Numbw  97-ANE-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AYailaliility  of  NPKMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-ANE-29-AD,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

DiacaHioa 

This  proposed  airworthiness  directive 
(AD)  is  applicable  to  CFM  International 
(CFMI)  CFM56-5B/2P  series  turbofan 
engines.  A  study  performed  by  the 
mantifacturer  using  updated  lifing 
analyses  based  on  recent  engine  test 
restilts  revealed  that  certain  low 
pressure  turbine  (LPT)  cases  have 
tninimiim  calculated  low  cycle  fatigue 
(LCF)  lives  which  are  significantly 
lower  than  the  published  LCF 
retirement  life.  This  condition,  if  not 
corrected,  could  result  in  a  LCF  failure 
of  the  LPT  case,  which  could  result  in 
damage  to  the  airtraft. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  reduction  of  the  LCF 
retirement  life  for  certain  LPT  cases. 

There  are  approximately  18  engines  of 
the  affected  design  in  the  worldwide 
fleet  The  manu&ctiuer  has  advised  the 
FAA  that  there  are  no  engines  installed 
on  U.S.  registered  aircraft  that  would  be 
affected  by  this  AD.  Thoefore,  there  is 
no  associated  cost  impact  on  U.S. 
operators  as  a  residt  of  this  AD. 
However,  should  an  afiected  engine  be 
imported  on  an  aircraft  and  placed  on 
the  U.S.  registiy  in  the  foture,  and 
asstiming  that  the  parts  cost  is 
proportional  to  the  reduction  of  the  LCF 
retirement  life,  the  required  parts  would 
cost  approximately  $40,423  per  engine. 
Based  on  these  figiues,  the  total  cost 
impact  of  the  proposed  AD  is  estinuted 
to  be  $40,423  per  engine. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efibcta 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
variotu  levels  of  government  Therefore, 
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in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

ITw  Propowd  Amemfaneiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatlioritjn  49  U.S.C.  106(g).  40101,  40113. 
44701. 

f  38.13    [AmMNtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  Inteniatioiul:  Docket  No.  97-ANE-29- 
AD. 

Applicability:  CFM  Intemational  (CFMI) 
GFM56-5B1/2P,  -5B2/2P,  -5B3/2P.  and 
-5B4/2P  tuifaofiBin  engines,  installed  with  Ibw 

Sresaure  turbine  (LPT)  case.  Part  Number 
?/N)  338-117-004-0,  installed  on  but 
not  limited  to  Airbus  A320  and  A321 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  refwired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an.  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  efiect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 


addressed  by  this  AD;  and,  if  the  luisafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  low  cycle  fatigue  (LCF)  feilura 
of  the  LPT  case,  which  could  result  in 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Remove  from  service  LPT  case.  P/N 
338-117-004-0,  and  replace  tvith  a 
serviceable  part,  as  follows: 

(1)  For  CFM56-5B2/2P  and  -5B3/2P 
engines,  prior  to  accumulatiog  10,500  cycles. 

(2)  For  CFM56-5B1/2P  and  -5B4/2P 
engines,  prior  to  accumulating  15,500  cycles. 

(b)  This  action  establishes  the  new  LCF 
retirement  lives  of  10,500  and  15,500  cjrcles 
for  the  engines  stated  in  paragraphs  (a)(1)  and 
(h)(2)  of  this  AD.  which  are  published  in 
Chapter  05  of  CFM5&-5B  Engine  Shop 
Manual,  CFMI-TP.SM.9. 

(c)  For  the  purpose  of  this  AD,  a 
"serviceable  part"  is  one  that  has  not 
exceeded  its  respective  new  Ufe  limit  as  set 
out  in  this  AD. 

'  (d)  Except  as  provided  in  paragraph  (e)  of 
this  AD,  no  alternative  replacement  times 
may  be  approved  for  LPT  case,  P/N  338-117- 
0O4-O. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Iiispector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
Septemt>er  12, 1997. 

MarkC  Fnfaner, 

Acting  ManagBr,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc.  97-24911  Filed  9-18-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatnrtion 

14  CFR  Part  71 

[AirspMW  Oodwt  No.  •7-AQL-42| 

Proposed  ModWcation  of  Class  D  and 
Class  E  Airspace  and  Removal  of 
Class  E  Airspaca;  Belleville,  IL, 
MidAinerica  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  D  and  Class  E  airspace  and 
remove  Class  E  airspace  at  Belleville,  IL. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SL\P)  to  Runway  14R,  a  GPS 
SLAP  to  Runway  14L,  a  GPS  SLAP  to 
Runway  32R,  a  GPS  SIAP  to  Runway 
32L,  an  Instrument  Landing  System 
(BLS)  SLAP  to  Runway  14R,  a  IH-ILS 
SLAP  to  Runway  14R,  a  HI-ILS  SLAP  to 
Runway  32L,  an  ILS  SIAP  to  Runway 
32L.  an  ILS  SIAP  to  Runway  32R,  a 
Nondirectional  Radio  Beacon  (NDB) 
SL\P  to  Runway  32R.  an  NDB  SLAP  to 
Runway  32L,  a  Tactical  Air  Navigation 
(TACAN)  SLAP  to  Runway  32L.  a 
TACAN  SL\P  to  Runway  14R,  a  HI- 
TACAN  SLAP  to  Runway  14R.  a  HI- 
TACAN  SLAP  to  Runway  32L,  and  a 
TACAN-A  SLAP  have  been  developed 
for  MidAmerica  Airport.  Controlled 
airspace  extending  upward  from  the 
surfece  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  increase  the  radius  of  the  existing 
Class  D  airspace,  and  decrease  the 
radius  of  the  existing  Class  E  airspace 
while  adding  an  extension  to  the 
northwest  of  the  existing  Class  E 
airspace.  This  action  would  also  remove 
the  existing  Class  E  airspace  designated 
as  cm  extension  to  the  existing  Class  D 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instnmient  approach 
procedures  in  instrument  conditions 
bom  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  received  on 
or  before  November  3, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-42,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.        » 

FOR  FURTHER  MFORMATKM  CONTACT:      . 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 


SUPPI-BiENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
Dy  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  commmits  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-42."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  rules  docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contect  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3494. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  foture  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Qass  D  and  Class  E  airspace  and 
remove  Class  E  airspace  at  Belleville.  IL. 


This  proposal  would  provide  adequate 
Class  D  and  Qass  E  airspace  for 
operators  executing  the  GPS  SLAP  to 
Runway  14R,  the  GPS  SLAP  to  Runway 
14L,  the  GPS  SLAP  to  Runway  32R,  the 
GPS  SL\P  to  Runway  32L,  the  ILS  SIAP 
to  Runway  14R,  the  HI-ILS  SLAP  to 
Runway  14R.  the  HI-ILS  SIAP  to 
Runway  32L,  the  ILS  SIAP  To  Rtmway 
32L,  the  ILS  SLAP  to  Runway  32R,  the 
NDB  SLAP  to  Runway  32R,  the  NDB 
SLAP  to  Runway  32L,  the  TACAN  SIAP 
to  Rimway  32L,  the  TACAN  SIAP  to 
Runway  14R.  the  HI-TACAN  SLAP  to 
Runway  14R,  the  HI-TACAN  SIAP  to 
Runway  32L,  and  the  TACAN-A  SIAP 
for  MidAmerican  Airport  Controlled 
airspace  extending  upward  from  the 
sur&ce  is  needed  to  contain  aircraft 
executing  these  approaches.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circuimnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  D 
airspace  designations  are  published  in 
paragraph  5000  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
or  Qass  E  surfiace  area  are  published  in 
paragraph  6004,  and  Cleiss  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  suirface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9D  dated  September  4,  1996. 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Qass  D  and  Qass  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequenUy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estdalished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatoiy  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 


List  of  Sofajecti  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refarence, 
Navigation  (air) 

Hie  Propoeed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Adninistration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  dtetion  for  part  71 
continues  to  read  as  follows: 

Anthorily:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragmpb  5000    Class  D  Ainpaee. 


AGLILDBdteTllIs,]L(SMtedl   . 

MidAmerica  Airport  IL 
(Lat  38*3r41''  N,  long.  89*50'01''  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.8-miie  radius  of  the  MidAmerica 
Airport 

•  •         •         •         • 

Paragraph  6004    Oast  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  B  surface  area. 

•  •         •         •         * 

AGL  n.  E4  BeUeville.  U.  (SmovadI 

•  •         •         •         • 

Paragraph  BOOS    The  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mare 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AGL  IL  K5  BdleriDe.  IL  [ReriMdl 

MidAmerica  Airport,  IL 

(LaL  38*32'41"N,  long.  89*50TJ1'' W) 
Scott  TACAN 
(Ut  38*32'42"  N,  long.  89'W5ar  W) 
That  airspace  extending  upward  from  700 
feet  above  the  siirface  within  a  7.3-mile 
radius  of  MidAmerica  Airport  and  within  4 
miles  each  side  of  the  Scott  TACAN  311* 
radial  extending  from  the  7.3-mile  radius  to 
10.6  miles  northwest  of  the  airport  excluding 
that  airspace  within  the  St  Jacc^,  IL,  and 
Cahokia.  IL.  Class  E  airspace  areas. 

•  •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on 
September  3, 1997. 
Manraen  Woods, 
Manager,  Air  Traffic  Division. 
[FR  Doc  97-24853  Filed  9-18-97;  8:45  am) 
BILiJNQ  COOe  4»1ft-1»-M 
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DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  AvUMion  Admintotralion 

14CFRPart71 

[Alripao*  Doctot  Na  97-AQL-4^ 

Proposed  ModlflcatkNi  of  Clon  E 
Airspaco;  Grand  RapWs,  Ml,  Kant 
County  International  Ahport 

AOSICY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Grand 
Rapids,  MI.  An  Instrument  ijinHing 
System  [JLS]  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Rimway 
35  has  been  developed  for  Kent  Coimty 
International  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  faet  above  groimd  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  would  increase 
the  radius  of  the  existing  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instnunent  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  November  3, 1997. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-44,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  MF0RMATK3N  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 


presented  are  partimlarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  97- 
AGL— 44."  The  p>ostcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  conunents  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM** 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  AfEaira,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

ThePropoMJ 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airapace  at  Grand 
Rapids,  MI.  This  proposal  would 
provide  adequate  Class  E  airapace  for 
operatora  executing  the  ILS  Runway  35 
SIAP  at  Kent  Counfy  International 
Airport  by  increasing  the  radius  of  the 
existing  controlled  airapace.  Controlled 
airapace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 


provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  EFR  procedures.  Class  E 
airapace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  sur&ce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  74O0.gD  dated  September  4, 1996, 
and  efiisctive  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  dociunent  would  be 
published  subsequentiy  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routing  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regiilation — (1) 
Is  not  a  "significant  reguiatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Uai  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

Accordingly,  purauant  to  the 
authorify  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1 .  the  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antiiorily:  40  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 


f71.1     [A« 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400. 9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 
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Paragraph  6005    The  Class  E  ainpace  areas 
extending  upward  from  700  ^el  or  more 
above  the  surface  of  the  earth. 


AGL  MI  B5  Gruul  Rapids,  MI  [RovitMll 

Kent  Coimty  International  Airport,  MI 
(Lat  42"52'57"N,  long.  85*31'16"W) 
That  ainpace  extending  upward  from  700 

fset  above  the  surface  within  a  7.0-miIe 

radius  of  Kent  County  International  Airport. 

•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on 
September  3, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc  97-24854  Filed  9-18-97;  8:45  am] 

MLUNQ  COOC  4aiO-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 
(REO-104893-07] 
WH  1546-AV10 

Quklance  Regarding  CMme  for 
Income  Tax  Conventton  BeiMflts; 
Hearing  Cancellation 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations 
regarding  rules  for  determining  whether 
U.S.  source  payments  made  to  entities, 
including  entities  that  are  fiscally 
transparent  in  the  United  States  and/or 
the  applicable  treaty  jurisdiction,  are 
eligible  for  treaty-reduced  tax  rates. 
DATES:  The  public  hearing  originally 
scheduled  for  September  24, 1997, 
beginning  at  10  a.m.  is  cancelled, 
ron  FURTMER  INFORMATION  CONTACT: 
Evangelista  C.  Lee  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  894  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  on  Wednesday,  July  2, 1997, 
(62  FR  35755),  announced  that  a  public 
hearing  would  be  held  on  Wednesday, 
September  24, 1997,  beginning  at  10 
a.m.,  in  room  3313,  Internal  Revenue 
Bmlding,  1111  Constitution  Avenue. 
NW,  Washington,  DC  20224. 


The  public  hearing  scheduled  for 
Wednesday,  September  24, 1997,  is 
cancelled. 
Cynthia  E.  Grigriiy, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-24878  Filed  9-18-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 
[110-043-fOR] 

Maryland  Regulatory  Program 

AQB4CY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Maryland 
regulatory  program  (hereinafter  the 
"Maryland  program"  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  cf  changes  to 
provisions  of  the  Maryland  statutes 
pertaining  to  the  financial  interests  of 
committee  membera.  The  amendment  is 
intended  to  revise  the  Maryland 
program  to  be  consistent  vtith  the 
corresponding  Federal  regulations  and 
SMCRA. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.  e.s.t.  October  20, 
1977.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  14, 1997.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  e.s.t.,  on  October  6, 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Program  Manager,  at  the  address 
listed  below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docimient  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  houn, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  bee  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 
George  Rieger,  Program  Manager,  OSM, 

Appalachian  Regional  Cooidinating 


Center,  3  Parkway  Center,  Pittsburgh, 
PA  15220.  Telephone:  (412)  937- 
2153. 

Maryland  Bureau  of  Mines,  160  South 
Water  Street,  Frostburg,  Maryland 
21532,  Telephone:  (301)  689-4136. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger,  Program  Manager, 
Appalachian  Regional  Coordinating 
Center,  at  (412)  937-2153. 

SUPPt.EMENTARY  INFORMATION: 

L  Baiikgroand  on  the  Maryland 
Program 

On  December  1, 1980,  the  Secretaiy  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Background 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  December  1, 1980,  Federal  Registar 
(45  FR  79449).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  920.12,  920.15,  and  920.16. 

n.  Description  of  the  Propoeed 


By  letter  dated  August  22, 1997    . 
(Administrative  Record  No.  MD- 
578.00),  Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  in  response  to  a  required 
amendment  at  30  CFR  920.16(1). 
Maryland  is  revising  the  1997  Laws  of 
Maryland,  Chapter  223  (House  Bill  245), 
at  section  15-204(a)(4).  Specifically, 
Maryland  proposes  to  reqiure  that  Land 
Reclamation  Committee  membera  rescue 
themselves  from  proceedings  that  may 
affect  their  direct  or  indirect  financial 
interests. 

IIL  Public  Comment  Procedurea 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 
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Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  MFORMATION 
CONTACT  by  4:00  p.m..  e.s.t  on  October 
6, 1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  heauring  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  posons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heaixl  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  ptersons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
ITKM  CONTACT. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
WrORilOTION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Detenninatioiw 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 


are  not  applicable  to  the  actiial  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OMS.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met 

National  Environmental  Policy  Act. 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2HC)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certificate  made  that  such 
regiilations  would  not  have  a  significant 
economic  effect  upon  a  substantial 
number  of  small  entities.  Accordingly, 
this  rule  will  .ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assimiptions  for  the  counterpart  Federal 
regulations. 

Unfunded  Mandates 

This  rule  wrill  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


Uat  of  SubiectB  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining 

Dated:  September  10, 1997. 
John  A.  Holbraok.  II, 
Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
[FR  Doc.  97-24986  Filed  9-l»-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  S2 
[Fra.-«88S-1] 

Minor  Amandments  to  Inspection 
Malnlsnanta  Program  Evaluation 
Raqulramants 

AQSCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of7>roposed  rulemaking. 


':  This  document  proposes 
revisions  to  the  Motor  VeUcle 
Inspection/Maintenance  (I/M) 
requirements  by  replacing  the  I/M  rule 
requirement  that  the  tailpipe  portion  of 
the  mandatory  program  evaluation  be 
{>erfbrmed  using  only  an  IM240  or 
eqmvalent  mass-emission  transient  test 
with  a  requirement  that  states  use  a 
sound  evaluation  methodology  capable 
of  providing  accurate  information  about 
the  overall  effectiveness  of  an  I/M 
program.  The  goal  of  this  proposed  rule 
change  is  to  allow  states  additional 
flexibility  to  use  not  only  IM240  but 
other  approved  alternative 
methodologies  for  their  program 
evaluation.  This  proposal  also  clarifies 
that  such  program  evaluation  testing 
shall  begin  no  later  than  November  30, 
1998,  and  is  not  required  to  be 
coincident  with  program  start  up 
(though  the  first  report  is  still  due  two 
years  after  program  start  up).  This 
proposal  also  clarifies  that  "initial  test" 
simply  means  that  the  test  is  conducted 
before  repairs  for  each  test  cycle,  and 
does  not  therefore  preclude  states  from 
using  alternative  sampling 
methodologies  such  as  roadside 
pullover  to  sample  the  fleet. 

This  proposal  also  amends  the 
conditions  relating  to  the  program 
evaluation  testing  requirements  that 
were  part  of  the  conditional  interim 
approval  actions  taken  on  the  I/M  State 
Implementation  Plans  (SIPs)  for  the 
Commonwealths  of  Pennsylvania  and 
Virginia  and  the  State  of  Delaware. 
Lastly,  through  this  dociunent,  EPA 
requests  that  other  states  that  would  like 
to  take  advantage  of  the  flexibility 
propoeed  today  review  their 
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implementation  plans  for  any  language 
that  conflicts  with  these  proposed 
changes.  Such  language  will  need  to  be 
amended  and  the  amendment  submitted 
as  a  SIP  revision  once  today's  proposed 
action  becomes  final. 
DATES:  Written  comments  on  this 
proposal  must  be  received  no  later  than 
October  20, 1997.  No  public  hearing 
will  be  held  unless  a  request  is  received 
in  writing  by  October  6. 1997. 
A00RE88E8S:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-97- 
46.  It  is  requested  that  a  duplicate  copy 
be  submitted  to  Tracey  Bradish  at  the 
address  in  the  FOR  FURTHER  MFORMAT10t4 
CONTACT  section  below.  The  docket  is 
located  at  the  Air  Docket,  Room  M-1500 
(6102),  Waterside  Mall  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:30  a.m.  and  12 
noon  and  between  1:30  p.m.  imtil  3:30 
p.m.  on  weekdays.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 
FOR  FURTHER  MFORMATION  CONTACT: 
Tracey  Bradish,  Office  of  Mobile 
Sources,  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road.  Ann  Arlmr.  Michigan  48105. 
Telephone  (313)  668-4239. 

SUPPLBiENTARY  information: 

L  Table  of  Cootenta 

n.  Summary  of  Proposal 

m.  Authority 

IV.  Background  of  tlte  Proposed  Amendment 

V.  Discussion  of  Major  Issues 

A.  Emission  Impact  of  the  Proposed 
Amendments 

B.  Impact  on  F.xisting  and  Future  I/M 
Programs 

VL  Economic  Costs  and  Benefits 

Vn.  Public  Participation 

VnL  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Recordkeeping 
Requirement 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Act 

n.  Stunmary  of  Proposal 

Under  the  Clean  Air  Act  as  amended 
in  1990  (the  Act),  42  U.S.C.  7401  et  seq., 
the  U.S.  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  on  November  5. 1992,  (40  CFR 
part  51,  subpart  S)  a  rule  related  to  state 
air  quality  implementation  plans  for 
Motor  Vehicle  Inspection  and 
Maintenance  (I/M)  programs  (hereafter 
referred  to  as  the  I/M  rule;  see  57  FR 
52950).  EPA  is  proposing  today  to 
further  revise  this  rule  to  provide  greater 
flexibility  to  states  in  conducting 
program  evaliution.  This  proposed 
rulemaking  proposes  to:  (1)  Amend  the 
I/M  program  evaluation  requirements  at 
40  CFR  51.353(c)  to  remove  the  ciuront 
requirement  that  the  tailpipe  portion  of 


the  program  evaluation  can  be 
performed  only  by  conducting  mass 
emission  transient  testing  (METT),  (2) 
create  a  new  evaluation  requirement  at 
40  CFR  51.353(c)  that  will  instead 
require  states  to  conduct  program 
evaluation  testing  using  a  sound 
evaluation  methodology  capable  of 
providing  accurate  information  about  1/ 
M  program  effectiveness,  such 
evaluation  to  begin  no  later  than 
November  30, 1998,  (3)  amend  the 
requirement  that  the  program  evaluation 
tests  be  conducted  "at  the  time  initial 
test  is  due"  to  clarify  that  states  are  not 
barred  fit>m  using  alternative  sample 
gathering  methods  like  roadside 
pullovers  by  defining  "the  time  of  initial 
test"  as  any  time  prior  to  repairs  during 
the  inspection  cjrcle  under 
consideration,  (4)  delete  the  current 
conditions  on  Pennsylvania's  and 
Virginia's  conditional  interim  I/M 
approvals  and  Delaware's  conditional 
approval  (40  CFR  part  52,  subpart  NN. 
§  52.2026(a)(2).  40  CFR  part  52,  subpart 
V.  §  52.2450(b)(2),  and  40  CFR  part  52, 
subpart  I.  §  52.424(b),  respectively)  that 
require  submission  of  program 
evaluation  regulations  under  the 
existing  I/M  rule,  and  (5)  impose  a  new 
condition  on  Pemisylvania's,  Virginia's, 
and  Delaware's  I/M  approvals  that  will 
require  them  to  submit  I/M  regulations 
which  include  a  requirement  to  perform 
a  program  evaluation  using  a  sound 
evaluation  methodology  meeting  the 
amended  requirements  of  40  CFR 
51.353(c)  by  November  30, 1998,  if 
commitments  are  submitted  by  October 
15, 1997  to  submit  such  r^ulations 
within  such  time  frame. 

The  I/M  rule  currenUy  requires  states 
to  test  at  least  0.1  percent  of  the  vehicles 
stib)ect  to  inspection  in  a  given  year 
using  a  state  administered  at  monitored 
IM240  or  an  EPA  approved  equivalent 
METT  evaluation  methodology.  This 
proposed  action  revises  the  current  rule 
to  allow  states  the  option  of  using  an 
approved,  alternative,  sound 
methodology  for  their  program 
evaluation.  This  proposed  action  also 
clarifies  that  states  are  to  start  vehicle 
testing  for  their  program  evaluation  no 
later  than  November  30, 1998,  and  are 
not  required  to  do  so  coincident  with 
program  start  up. 

Today's  proposed  action  is  in 
response  to  the  many  changes  that  have 
occurred  in  the  field  of  I/M  since  the 
original  rule  was  promulgated  in 
November  1992.  Program  designs  and 
test  types  not  originally  envisioned  in 
1992  are  now  becoming  the  options  of 
choice  among  many  states  required  to 
implement  enhanced  I/M  programs.  For 
example,  non-METTs  like  the 
Acceleration  Simulation  Mode  (ASM) 


test  have  been  adopted  by  several 
enhanced  I/M  states  that  were  originally 
expected  to  choose  the  METT-based 
IM240.  These  states  have  subsequenUy 
voiced  the  concern  that  requiring  a 
METT  like  the  IM240  for  the  purpose  of 
evaluating  a  program  using  a  non-METT 
as  its  day-to-day  test  poses  certain 
practical  implementation  difficulties  not 
experienced  in  programs  that  have 
opted  to  use  a  METT  as  the  day-to-day 
test  While  these  problems  are  not 
insurmountable,  EPA  acknowledges  the 
practical  benefits  of  developing  a  sound 
evaluation  methodology  that  does  not 
rely  on  METT.  Today's  proposal, 
therefore,  introduces  the  flexibility 
needed  to  allow  states  who  choose  to  do 
so  to  make  the  case  for  alternative 
evaluation  methodologies,  including 
those  centered  on  non-METT-based 
testing.  Today's  proposed  amendments 
will  also  better  accommodate  new 
advances  in  analytical  methodologies^ 
given  the  speed  at  which  new 
technology  in  this  field  has  been  shown 
to  evolve  and  mature. 

To  ensure  that  all  states  have  an  equal 
opportunity  to  take  advantage  of  the 
flexibilities  created  by  today's  proposed 
amendments,  it  is  necessary  that  ^A 
also  amend  certain  I/M  SIP  approval 
actions  previously  published  in  the 
Federal  Register  in  resi>onse  to  the 
National  Highway  System  Designation 
Act  of  1995  (NHSDA),  as  well  as  those 
published  in  response  to  EPA's  own  1/ 
M  flexibility  amendments  of  September 
18, 1995  and  July  25, 1996.  The  NHSDA 
and  I/M  amendments  introduced 
additional  flexibility  with  regard  to  I/M 
program  design,  and  states  that  opted  to 
take  advantage  of  this  flexibility  were 
required  to  submit  new  SIPs.  In  review 
of  these  revised  I/M  SIPs,  EPA  found 
that  many  failed  to  fully  address  one 
aspect  or  another  of  the  I/M  riile, 
leading  the  Agency  to  propose  either 
conditional  interim  approvals  (in  the 
case  of  NHSDA-triggered  revisions)  or 
conditional  approvals  in  the  remaining 
cases.  For  example,  the  Commonwealths 
of  Peimsylvania  and  Virginia  foiled  to 
fully  address  the  I/M  rule's  prt)gram 
evaluation  requirements  for  conducting 
the  IM240  or  an  equivalent,  approved 
METT  on  0.1  percent  of  their  in-use 
fleet  In  response  to  this  omission,  EPA 
originally  placed  conditions  on  the 
Virginia  and  Pennsylvania  interim 
approval  actions,  based  on 
commitments  made  by  the 
Commonwealths,  requiring  them  to 
adopt  the  regulations  needed  to  meet 
the  METT-based  program  evaluation 
requirement  Since  today's  proposed 
amendments  broaden  the  program 
evaluation  requirement  to  include  other 
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sound  evaluation  methodologies,  it  is 
alsG  appropriate  to  propose 
withdrawing  these  METT-based 
program  evaluation  conditions  on  the 
interim  approval  notices  for  Virginia 
and  Pennsylvania.  In  place  of  these 
original  conditions,  EPA  proposes  to 
impose  new  conditions  that  will  require 
the  commonwealths  instead  to  submit 
program  evaluation  regulations  that 
meet  the  more  flexible  requirements  of 
the  amended  40  CFR  51.353(c).  In  the 
case  of  Delaware,  while  the  program 
evaluation  condition  did  not  explicitly 
require  METT-based  program 
evaluation,  the  deadline  for  meeting  that 
condition  falls  sooner  than  it  would 
based  upon  today's  proposed 
amendments.  To  take  advantage  of  this 
deadline  extension,  it  is  necessary  for 
EPA  to  also  amend  the  Federal  Register 
notice  conditionally  approving  the 
Delaware  I/M  SIP.  All  thre»— Delaware, 
Virginia,  and  Pennsylvania — must 
submit  a  commitment  by  October  15, 

1997,  to  adopt  and  submit  the  required 
evaluation  methodology  requirements 
by  November  30, 1998  in  oider  to 
support  EPA's  imposition  of  the  new 
proposed  conditions  under  section 
110(kM4)  of  the  Act 

Of  the  three  above  SIP  approval 
notices,  only  Virginia's  requires  the 
Commonwealth  to  meet  its  METT-based 
program  evaluation  condition  before 
EPA  will  be  able  to  finalize  today's 
proposed  action.  The  current  deadline 
for  Virginia's  meeting  this  condition  is 
September  15, 1997,  which  is  based 
upon  a  conunitment  made  by  the 
Commonwealth  prior  to  EPA's  decision 
to  revise  the  program  evaluation 
requirement.  The  September  15, 1997 
date  does  not  reflect  the  full  twelve 
month  period  available  under  the 
statute  for  meeting  conditions  which,  in 
the  case  of  Virginia,  would  be  May  15, 

1998.  Virginia  has  recently  cotomitted 
to  submit  program  evaluation  provisions 
meeting  the  existing  UM  rule  by  May  15, 
1998  should  EPA  fail  to  take  final  action 
on  today's  proposal.  For  these  reasons, 
EPA  is  taking  an  interim  final  action 
elsewhere  in  this  Federal  Register  to 
extend  the  deadline  for  Virginia's 
existing  program  evaluation  condition 
to  May  15, 1998.  EPA  believes  it  is 
appropriate  to  take  such  action  without 
prior  public  notice  and  comment 
because  it  would  be  contrary  to  the 
public  interest  to  reqiiire  Virginia  to 
comply  with  a  condition  based  on  a 
requirement  that  EPA  has  proposed  to 
amend,  and  because  Virginia's  recent 
commitment  is  consistent  with  the 
statute. 

Lastiy,  it  may  be  necessary  for  some 
states  to  amend  their  currently  approved 
I/M  SIPs  to  take  advantage  of  today's 


proposed  flexibilities.  EPA  therefore 
requests  that  such  states  review  their 
enhanced  I/M  SIPs  for  any  language  that 
may  conflict  with  today's  proposed 
changes.  Such  language  will  need  to  be 
amended  and  the  amendment  submitted 
as  a  SIP  revision  once  today's  proposed 
action  becomes  final. 

m.  Authority 

Authority  for  the  rule  change 
proposed  in  this  notice  is  granted  to 
EPA  by  section  182  of  the  Clean  Air  Act 
as  amended  (42  U.S.C.  7401,  et  seq.). 
Authority  to  conditionally  approve  a 
SIP  based  on  a  state's  commitment  to 
revise  the  SIP  by  a  date  certain  within 
one  year  is  provided  by  section 
110(k)(4)ofthe  Act 

IV.  Background  of  the  Proposed 
Amendnients 

Section  182(c)(3)(C)  of  the  1990  Clean 
Air  Act  required  that  enhanced  I/M 
programs  "biennially  prepare  a  report  to 
the  Administrator  which  assesses  the 
emission  reductions  achieved  by  the 
program  *  •  *  based  on  data  collected 
diuing  inspection  and  repair  of  vehicles. 
The  methods  used  to  assess  the 
emission  reductions  shall  be  those 
established  by  the  Administrator."  EPA 
established  the  criteria  for  this  program 
evaluation  under  section  51.353(c)  of 
the  original  I/M  rule  (November  5, 
1992). 

As  originally  promulgated,  the 
program  evaluation  was  to  include  state 
administered  or  monitored  program 
evaluation  tests  on  a  random, 
representative  sample  of  at  least  O.i 
percent  of  the  annual  subject  vehicle 
population.  The  program  evaluation 
tests  included  measuring  the  gram-per- 
mile  tailpifie  emissions  of  this  sample 
using  the  IM240.  Alternative,  equivalent 
METTs  were  allowed  in  place  of  the 
IM240,  but  these  had  to  be  approved  by 
EPA.  The  results  of  the  program 
evaluation  testing  were  to  be  reported 
every  two  years,  beginning  with  the 
second  anniversary  of  program  start  up. 

The  IM240  was  originally  selected  as 
the  basis  for  program  evaluation  because 
of  its  high  degree  of  correlation  to  the 
Federal  Test  Procedure  (FTP),  the  one 
test  method  that  all  vehicles  have  in 
common  due  to  its  use  in  the  vehicle 
certification  process.  Both  the  FTP  and 
the  IM240  are  METTs,  which  means  that 
they  measure  the  act\ial  mass  of 
emissions  produced  by  a  vehicle  (in 
terms  of  grams  per  mile)  as  opposed  to 
simply  measuring  the  concentrations  of 
those  emissions.  METTs  like  the  IM240 
and  FTP  also  simulate  real  world 
driving  conditions  by  testing  the  vehicle 
over  the  course  of  a  driving  cycle 
covering  a  wide  range  of  speeds  and 


operating  conditions.  This  is  especially 
important  in  determining  a  vehicle's 
precise  emissions  output,  since  most  on- 
road  vehicles  emit  different  amounts 
depending  upon  their  operating 
conditions.  

Of  these  two  METTs,  the  IM240  was 
deemed  to  be  the  most  cost  eSiective  for 
use  as  a  program  evaluation  method. 
Furthermore,  at  the  time  the  I/M  rule 
was  promulgated  in  1992,  it  was 
anticipated  that  most  programs  subject 
to  the  enhanced  I/M  requirement  would 
opt  to  use  IM240  as  part  of  their  routine 
testing  program.  Therefore,  requiring 
additional,  state  administered  or 
monitored  IM2408  to  confirm  the  overall 
program's  effectiveness  did  not  require 
states  to  invest  in  additional,  program 
evaluation  testing  equipment  and  did 
not  call  for  the  development  of  an 
alternative  program  evaluation  testing 
methodology. 

On  November  28, 1995,  President 
Clinton  signed  the  National  Highway 
System  Designation  Act  of  1995 
(NHSDA).  Section  348  of  this  legislation 
addressed  I/M  program  requirements, 
and  specifically  prohibited  EPA  from 
mandiating  the  "adoption  or 
implementation  by  a  State  of  a  test-only 
IM240  enhanced  vehicle  inspection  and 
maintenance  program  as  a  means  of 
compliance  with"  the  Clean  Air  Act. 
Nevertheless,  EPA  has  determined  that 
additional  flexibility  is  desirable  in  the 
program  evaluation  area  as  well,  to 
better  accommodate  the  wider  range  of 
enhanced  I/M  program  designs  states 
are  in  the  process  of  adopting  and 
implementing  under  both  the  NHSDA 
and  EPA's  previous  I/M  flexibility 
amendments,  and  which  were  not 
anticipated  at  the  time  the  original 
program  evaluation  criteria  were 
promulgated.  Furthermore,  EPA  now 
believes  that  alternative,  sound  methods 
for  meeting  the  Clean  Air  Act's  program 
evaluation  requirement  may  exist,  and 
the  Agency  intends  to  work  with  states 
and  other  iaterested  parties  during  the 
proposed  period  of  delay  in  evaluation 
requirements  to  identify  and  approve 
these  alternatives. 

EPA  is  therefore  proposing  to  provide 
greater  flexibility  in  two  specific  areas 
with  regard  to  these  criteria.  The  first  is 
to  broaden  the  universe  of  potentially 
acceptable  program  evaluation  tests  by 
changing  the  requirement  from  the 
IM240  or  an  approved,  equivalent 
METT  to  the  less  prescriptive,  and  more 
innovation-friendly  requirement  for  a 
"sound  evaluation  methodology." 
Second,  to  give  EPA  and  the  states  time 
to  evaluate  potential  alternative 
methodologies,  EPA  is  proposing  to 
delay  the  start  up  of  the  mandatory 
evaluation  program  to  no  later  than 


November  30, 1998.  EPA  believes  that 
postponing  this  requirement  is  a  logical 
extension  of  the  deadline  defisrment 
otherwise  provided  for  or  implicit  in  the 
flexibilities  provided  by  the  NHSDA 
and  EPA's  own  I/M  flexibility 
amendments . 

V.  Discussion  of  Major  Issues 

A.  Emission  Impact  of  the  Proposed 
Amendments 

The  program  efEsctiveness  evaluation 
does  not  itself  produce  emission 
reductions.  Ratiier,  the  program 
evaluation  is  intended  to  confirm  that 
emission  reductions  projected  by 
modeling  and  claimed  in  the  states' 
implementation  plans  have  been 
achieved  in  actual  practice.  This 
evaluation  assesses  the  effectiveness  of 
the  entire  program,  not  just  the  test  type 
being  used.  Should  a  shortfall  be 
discovered  between  the  credit  claimed 
and  the  reductions  actually  achieved, 
the  program  evaluation  is  also  used  to 
define  the  extent  of  that  shortfall. 
Therefore,  the  program  evaluation 
measurement  methodology  has  an 
impact  on  a  state's  ability  to  determine 
whether  or  not  additional  reductions  are 
needed  to  achieve  its  clean  air  goals 
within  the  prescribed  time  frame.  The 
evaluation  may  also  demonstrate  that  a 
program  is  exceeding  its  reduction  goals 
and  therefore  deserves  additional  credit 

It  is  important  to  note  that  the  Clean 
Air  Act  does  not  mandate  the  method  to 
be  used  in  evaluating  program 
effectiveness.  Instead,  the  responsibility 
for  determining  and  approving  the 
program  evaluation  methodology  is 
delegated  to  the  Administrator.  Some 
states  have  already  adopted  or  have 
indicated  an  intention  to  adopt  the 
1M240  or  some  other,  as-yet 
unapproved,  eqtiivalent  mass-emission 
transient  test  for  the  purpose  of 
performing  the  required  program 
evaluation.  Today's  proposed  action 
does  not  retract  the  Adioinistrator's 
previous  approval  of  the  IM240,  and  it 
does  not  compel  states  that  have  chosen 
to  use  an  approved  METT  as  their 
program  evaluation  method  to  change  to 
another,  as-yet-imdefined  method.  EPA 
believes  that  the  IM240  and  potentially 
other  equivalent  METTs  provide  a 
sound  methodology  for  program 
evaluation. 

Furthermore,  today's  proposed  action 
is  not  intended  to  eliminate  the  need  for 
states  to  perform  the  program  evaluation 
required  by  the  Act;  it  does  not  change 
the  fact  that  such  evaluation  must  be 
based  upon  actual  data  as  opposed  to 
modeled  projections.  It  also  does  not 
change  the  fact  that  EPA  must  approve 
the  program  evaluation  methodology 


selected  for  any  state  program,  as  a  SIP 
revision.  Instead,  today's  proposed 
action  is  intended  to  broaden  the  range 
of  potentially  acceptable  evaluation 
methods  and  delay  the  time  for  their 
implementation;  it  will  also  serve  as  an 
incentive  for  iimovation  in  the 
development  of  such  methods. 

Lastiy,  while  today's  proposed  action 
will  have  the  effect  of  delaying  when 
the  program  effectiveness  evaluation 
begins,  it  does  not  change  when  the  first 
program  evaluation  report  is  due,  which 
remains  two  years  after  the  initial  start 
date  of  mandatory  testing.  Thus,  the  first 
report  will  be  based  on  only  one  year  of 
data.  Given  this  and  the  above,  EPA 
concludes  that  today's  proposed  action 
will  have  no  net  impact  on  emission 
reductions. 

B.  Impact  on  Existing  and  Futum  I/M 
Programs 

Only  states  that  choose  to  utilize  the 
additional  flexibilities  discussed  in  this 
notice  will  be  aCCected  by  today's 
proposal  to  change  the  I/M  rule. 
Modifications  to  a  state's  I/M  progianr 
as  a  result  of  this  rule  change  may 
require  a  SIP  revision.  Each  case  is 
likely  to  be  different,  depending  upon 
the  magnitude  of  the  change.  It  is 
important  to  note  that  today's  proposal 
in  no  way  increases  the  existiiig  burden 
on  states.  States  that  currentiy  comply, 
or  are  in  the  process  of  complying,  with 
the  existing  I/M  rule  will  oiily  be 
affiacted  by  today's  rule  revisions  if  they 
so  choose.  Today's  proposed 
amendments  represent  options  for  those 
states  that  choose  to  take  advantage  of 
the  flexibilities  proposed  in  today's 
notice. 

The  specific  changes  of  the  program 
evaluation  based  conditions  on  Virginia. 
Peimsylvania,  and  Delaware  also  do  not 
present  an  additional  burden  on  those 
states.  None  is  compelled  to  pursue  the 
opportunities  for  flexibility  that  will  be 
created  by  finalization  of  the  proposed 
changes  to  their  conditional  approvals. 
Should  any  of  the  three  states  dioose 
not  to  submit  a  new  commitment 
consistent  with  the  amended  rule,  EPA 
will  retain  in  place  the  ciurent 
condition  for  such  state  based  on  the 
existing  state  commitment,  even  while 
proceeding  to  change  the  I/M  nde. 

VL  Eamooik:  Costs  and  Benefits 

Today's  proposed  revisions  provide 
states  additional  flexibility  that  lessens 
rather  than  increases  the  potential 
economic  burden  on  states  choosing  to 
take  advantage  of  this  regulation. 
Furthermore,  states  are  under  no 
obligation,  legal  or  otherwise,  to  modify 
existing  plans  meeting  the  previoiisly 


applicable  requirements  as  a  result  of 
today's  prop^wal. 

Vn.  Public  PartidpatioB 

EPA  desires  full  public  participation 
in  arriving  at  final  decisions  in  this 
Rulemaking  action.  EPA  solicits 
comments  on  all  aspects  of  this  proposal 
from  all  parties.  Wherever  applicable, 
full  supporting  data  and  detailed 
analysis  should  also  be  submitted  to 
allow  EPA  to  make  Tn^yimnm  use  of  the 
commants.  All  comments  should  be 
directed  to  the  Air  E>ocket,  Docket  No. 
A-97-46. 

VnL  Administrative  Baquirauieuts 

A.  Administrative  Designation 

It  has  been  determined  that  this 
proposed  amendment  to  the  I/M  rule  is 
not  a  significant  r^ulatory  action  under 
the  terms  of  Executive  Order  12868  and 
is  therefore  not  subject  to  OMB  review. 
Any  impacts  associated  with  these 
revisions  do  not  constitute  additional . . . 
burdens  whan  compared  to  the  existing 
I/M  requirements  published  in  the 
Federal  Kegistwr  on  November  5. 1992 
(57  FR  52950)  as  amended.  Nor  does  the 
proposed  amendment  create  an  annual 
efiiect  on  the  economy  of  $100  million 
or  more  or  other«iriae  adversely  afiiact 
the  economy  or  the  environment  It  is 
not  inconsistent  with  nor  does  it 
interfere  with  actions  by  other  agencies. 
It  does  not  alter  budgetary  impacts  of 
entitlements  or  other  programs,  and  it 
does  not  raise  any  new  m  unusiial  legal 
or  policy  issues. 

B.  Reporting  and  Recordkeeping 
Requirement 

There  are  no  information 
requirements  in  this  supplemental 
proposed  rule  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  44  U.S.C  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  die 
Regulatory  Flexibilify  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  A  small 
entity  may  include  a  sniall  government 
entity  or  jurisdiction.  This  certification 
is  based  on  the  fact  that  the  I/M  areas 
impacted  by  the  proposed  rulemaking 
do  not  meet  the  definition  of  a  small 
government  jurisdiction,  that  is, 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  The  mihanced  I/M 
requirements  only  apply  to  urbanized 
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areas  with  population  in  excess  of  either 
100.000  or  200,000  depending  on 
location.  Furthermore,  the  impact 
created  by  the  proposed  action  does  not 
increase  the  preexisting  burden  of  the 
existing  rules  which  this  proposal  seeks 
to  amend. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sectcv,  will  be  SlOO  million  or  more. 
Under  §  205,  EPA  must  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  and  is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule.  To  the  extent  that  the  rules  being 
proposed  by  this  action  would  impose 
any  mandate  at  all  as  defined  in  section 
101  of  the  Unfunded  Mandates  Act 
upon  the  state,  local,  or  tribal 
governments,  or  the  private  sector,  as 
explained  above,  this  proposed  rule  is 
not  estimated  to  impose  costs  in  excess 
of  $100  million.  Therefore,  EPA  has  not 
prepared  a  statement  with  respect  to 
budgetary  impacts.  As  noted  above,  this 
rule  offers  opportunities  to  states  that 
would  enable  them  to  lower  economic 
burdens  from  those  resulting  from  the 
currently  existing  I/M  rule. 

List  of  Subjects  m  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Carbon  monoxide, 
Transportation. 

Dated:  September  2. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  to  read  as  follows: 

PART  51— [AMENDED] 

l.The  authority  citation  for  part  51  continues 
to  read  as  follows: 

Aotliorttj:  42  U.S.C  7401-7671q. 

2.  Section  51.353  is  amended  by 
revising  paragraphs  (c)(3)  and  (c)(4)  to 
read  as  follows: 

f  51.353    Networti  type  and  program 
•vaiualton. 

•        *        •        •        • 

(c)*  •  • 


(3)  The  evaluation  program  shall 
consist,  at  a  minimum,  of  those  items 
described  in  paragraph  (b)(1)  of  this 
section  and  program  evaluation  data 
using  a  sound  evaluation  methodology, 
as  approved  by  EPA,  and  evaporative 
system  checks,  specified  in  §  51.357(a) 
(9)  and  (10)  of  this  subpart,  for  model 
years  subject  to  those  evaporative 
system  test  procedures.  The  test  data 
shall  be  obtained  from  a  representative, 
random  sample,  taken  at  the  time  of 
initial  inspection  (before  repair)  on  a 
minimiiTn  of  0.1  percent  of  the  vehicles 
subject  to  inspection  in  a  given  year. 
Sucii  vehicles  shall  receive  a  state 
administered  or  monitored  test,  as 
specified  in  this  paragraph  (cK3).  prior 
to  the  performance  of  I/M-triggered 
repcurs  during  the  inspection  cycle 
imder  consideration. 

(4)  The  program  evaluation  test  data 
shall  be  submitted  to  EPA  and  shall  be 
capable  of  providing  accurate 
information  about  the  overall 
efi^ectiveness  of  an  I/M  program,  such 
evaluation  to  begin  no  later  than 
November  30, 1998. 


PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  rdad  as  follows: 

ABthoritT:  42  U.S.C  7401-7671q. 

2.  Section  52.2026  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§52.2096    CoodmoHMl  approvaL 

•  •        *        •        • 

(a)*  •  ' 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  by 
November  30, 1998,  the  final 
Pennsylvania  IfM  program  evaluation     - 
regulation  requiring  an  approved 
alternative  sound  evaluation 
methodology  to  be  performed  on  a 
minimum  of  0.1  percent  of  the  subject 
fleet  each  year  as  per  40  CFR 
51.353(c)(3)  and  which  meets  the 
program  evaluation  elements  as 
specified  in  40  CFR  51.353(c). 

3.  Section  52.2450  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

152.2460    CofMlMonal  approvaL 

•  •        •        •        • 

(b)*  •  • 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  by 
November  30, 1998,  the  final  Virginia  1/ 
M  program  evaluation  regulation 
requiring  an  approved  alternative  sound 
evaluation  methodology  to  be  performed 
on  a  mininnnTn  of  0.1  percent  of  the 


subject  fleet  each  year  as  per  40  CFR 
§  51.353(c)(3)  and  which  meets  the 
program  evaluation  elements  as 
specified  in  40  CFR  51.353(c). 

4.  Section  52.424  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

152.424    CofMMkNial  approvaL 

•  *        •        •        • 

(b)  The  State  of  Delaware's  February 
17, 1995  submittal  for  an  enhanced 
motor  vehicle  inspection  and 
maintenance  (I/M)  program,  and  the 
November  30, 1995  submittal  of  the 
performance  standard  evaluation  of  the 
low  enhanced  program,  is  conditionally 
approved  based  on  certain 
contingencies. 

The  following  conditions  must  be 
addressed  in  a  revised  ^P  submission. 
Along  with  the  conditions  listed  is  a 
separate  detailed  I/M  checklist 
explaining  what  is  required  to  fiilly 
remedy  the  deficiencies  found  in  the 
proposed  notice  of  conditional 
approval.  This  checklist  is  found  in  the 
Technical  Support  Doctunent  (TSD), 
located  in  the  docket  of  this  rulemaking, 
that  was  prepared  in  support  of  the 
proposed  conditional  I/M  rulemaking 
for  Delaware.  This  checklist  and 
Technical  Support  Document  are 
available  at  the  Air,  Radiation,  and 
Toxics  Division,  841  Chestnut  Bldg., 
Philadelphia.  PA  19107,  telephone  (215) 
566-2183.  By  no  later  than  one  year 
bom  Jime  18, 1997,  Delaware  must 
submit  a  revised  SIP  that  meets  the 
following  conditions  for  approvability, 
with  the  exception  of  condition  in 
paragraph  (b)(3)  of  this  section  which 
addresses  I/M  program  evaluation 
requirements.  Condition  in  pargraph 
(b)(3)  of  this  section  must  be  met  by 
Novembw  30, 1998,  in  keeping  with  the 
amended  requirements  of  40  □'R 
51.353. 

•  ••*..• 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rTX-«1-1-7345b;  FRL-6894-6] 

Approval  and  Promulgation  of  State 
Implementation  Plan:  Emptoyaa 
Commute  Options  (Employer  Trip 
Reduction)  Program  for  Texas 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 


SUMMARY:  This  action  proposes  to 
remove  the  Texas  Employee  Commute 
Options  (ECO)  rule  from  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Texas  for  the 
purpose  of  establishing  an  ECO  program 
(also  known  as  the  Employer  Trip 
Reduction  program).  This  action  will 
reueve,  if  approved,  the  State  from 
mandatory  implementation  of  the  ECO 
program  in  the  Hotiston-Galveston 
ozone  nonattainment  area.  The 
authority  for  this  removal  action  is 
based  on  Public  Law  104-70  and  the 
subsequent  EPA  policy  issued  on  April 
23, 1996. 

In  the  Final  Rules  Section  of  this 
Fedo'al  Register,  EPA  is  removing  the 
Texas  ECO  rule  from  the  SIP  as  a  direct 
final  rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  providing  comments  on 
this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  and 
postmarked  by  October  20, 1997. 
ADDRESSES:  Comments  must  be 
submitted  to  Mr.  J.  Behnam,  P.  E.,  Air 
Planning  Section  (6PDL),  Multimedia 
Planning  and  Permitting  Division, 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202. 

Copies  of  the  State  ECO  withdrawal 
request  are  available  for  inspection 
diuing  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  Planning  Section  (BPDL), 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202.  Telephone:  (214) 
665-7214. 

Texas  Nattual  Resource  Conservation 
Commission,  12124  Park  35  Circle, 
Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.  E.,  AirPlaiming  Section 
(6PDL),  Multimedia  Planning  and 
Permitting  Division,  Environmental 


Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202,  Telephone 
(214)  665-7247. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Rtiles 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone. 
Volatile  organic  compounds. 

Aothority:  42  U.S.C.  7401-7671q. 

Dated:  August  12, 1997. 
Jany  CHBiwrd, 

Acting  Regional  AdministratM^. 
(FR  Doc.  97-24844  Filed  9-18-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  97-201,  RW-9127I 

Radio  Broadcasting  Sarvicee;  Crestsd 
Butts,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Crested  Butte 
Broadcasting  Company,  requesting  the 
allotment  of  Channel  293A  to  Crested 
Butte.  Colorado,  as  that  community's 
first  local  commercial  FM  transmission 
service.  Coordinates  used  for  Channel 
293A  at  Crested  Butte  are  38-52-06  and 
106-59-06. 

DATES:  Comments  must  be  filed  on  or 
before  November  3, 1997,  and  reply 
comments  on  or  before  November  18, 
1997-. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Nancy 
L.  Wolf  and  Matthew  H.  Brenner,  Esqs., 
Leventhid,  Senter  &  Lerman,  Suite  600, 
2000  K  Street,  NW.,  Washington  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Biueau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-201.  adopted  September  3, 1997,  and 
released  September  12, 1997.  The  full 
text  of  this  Commission  decision  is 


available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purt:hased  from  the 
Commission's  copy  contractor, 
tntemational  Transcription  Service, 
Inc.,  1231  20Ui  Street,  NW., 
Washington,  DC  20036,  (202)  857-3600. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  chapel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

Fat  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Cemmisaion. 
John  A.  Karonsoa. 

Chief,  AUocatJona  Bxxinch,  Policy  and  Aulas 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-24932  Filed  9-18-97;  8:45  am] 

MuiNQ  oooe  ant-oi-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[MM  Docket  No.  97-200,  RM-«14q 

Radio  Broadcasting  Sarvicaa;  Aalrton, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  ThiA  document  requesU 
comments  on  a  petition  for  rule  making 
filed  by  Mountain  Tower  Broadcasting 
requesting  the  allotment  of  Channel 
224A  to  Ashton,  Idaho,  an  incorporated 
conununity,  as  its  fint  local  aural 
transmission  service.  Coordinates  used 
for  Channel  224A  at  Ashton  are  44-08- 
10  and  111-30-57. 

DATES:  CoQunents  must  be  filed  on  or 
before  November  3, 1997,  and  reply 
comments  on  or  before  Novembw  18, 
1997. 

ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
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petitioner,  as  follows:  Mountain  Tower 
Broadcasting,  Attn:  Victor  A.  Michael. 
Jr.,  President,  c/o  Magic  City  Media, 
1912  Capitol  Avenue,  Suite  300. 
Cheyenne,  WY  82001. 
FOR  FUfmCR  MFOnMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLafBfTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-200,  adopted  September  3, 1997,  and 
released  September  12, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street.  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  piirchased  from  the 
Conunission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtU  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karonaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-24933  Filed  »-18-97;  8:45  am] 

MLUNG  CODE  S712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  Na  97-202,  RM-0129] 

Radio  Broadcasting  Services; 
Farmersburg,  IN 

AOBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
conunents  on  a  petition  for  rule  malting 
filed  on  behalf  of  Farmersburg 
Community  Broadcasting,  requesting 


the  allotment  of  Channel  242A  to 
Farmersburg,  Indiana,  as  that 
conununity's  first  local  aural 
transmission  service.  Coordinates  used 
for  Channel  242A  at  Farmersburg  are 
39-15-18  and  87-23-00. 

DATES:  Comments  must  be  filed  on  or 
before  November  3, 1997,  and  reply 
comments  on  or  before  November  18. 
1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900.  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLBIBfTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-202,  adopted  September  3,  1997,  and 
released  September  12. 1997.  The  ftill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street,  NW., 
Washington.  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  f.minminifn^fint  Commission. 
Joha  A  Kamnsos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  97-24935  Filed  9-18-97;  8:45  am] 
MUMQ  oooc  sna-oi-F 


DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Denial  of  Petition  for  Rulemaking; 
Federal  Motor  Vehicle  Safety 


AGENCY:  National  High«vay  'Tmffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  document  denies  Mr. 
Herb  Denenberg's  petition  requesting 
three  agency  rulemaking  actions  relating 
to  carbon  monoxide  detection  in  motor 
vehicles.  In  addition,  Mr.  Denenberg 
requested  that  information  regarding  the 
availability  of  carbon  monoxide 
detectors  be  published  in  the  agency's 
press  releases  and  consumer  advisories. 
The  petition  requested  that  the  agency 
take  action  on  one  or  more  of  these 
actions. 

FOR  FURTHER  MFORMATUN  CONTACT:  Mr. 
Chris  Flanigan,  Office  of  Safety 
Performance  Standards,  NHTSA,  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  Mr.  Flanigan's  telephone  number 
is:  (202)  366-4918.  His  facsimile 
niunber  is  (202)  366—4329. 
SUPPLEMENTARY  INFORMATION:  By  letter 
received  by  the  agency  on  March  13. 
1997,  Mr.  Denenberg  requested  that  (1) 
Caitmn  monoxide  detectors  be  required 
in  all  motor  vehicles,  (2)  manufacturers 
be  required  to  ofi^er  them  as  an  option 
in  all  motor  vehicles,  and  (3) 
manufacturers  be  required  to  include 
material  in  owner's  mamm^  indicating 
the  availability  and  value  of  inntalling  a 
carbon  monoxide  detector.  In  addition. 
Mr.  Denenberg  requested  that 
information  regarding  the  availability  of 
carbon  monoxide  detectors  be  published 
in  the  agency's  press  releases  and 
consumer  advisories.  The  petitioner 
asked  that  the  agency  take  action  on  one 
or  more  of  these  four  requests. 

Agency  AnaljTsia 

To  establish  a  new  vehicle  safety 
specification,  the  agency  must  decide  on 
the  basis  of  data  and  analyses,  that  there 
is  a  significant  safety  problem  and  that 
the  safety  problem  would  likely  be 
reduced  by  adopting  that  specification. 
To  support  his  requests,  the  petitioner 
cites  data  from  NHTSA 's  Consumer 
Advisory  of  December  16.  1996.  These 
data  (from  a  National  Center  for  Health 
Statistics  study)  showed  353  fatalities 
occurred  in  1993  as  a  result  of 
accidental  carbon  monoxide  poisoning. 
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The  petitioner  states  that  "many  if  not 
most  of  these  deaths  could  be  prevented 
by  carbon  monoxide  detectors"  installed 
in  the  vehicles.  The  petitioner  did  not 
offer  any  data  to  support  this  assertion. 

Of  the  353  fatalities,  the  largest 
portion,  35  percent,  occurred  in  the 
winter  months.  In  the  spring  and  fall 
months,  which  can  also  be  cold  in  some 
parts  of  the  coimtry,  52  percent  of  the 
fatalities  occurred.  Only  1 3  percent  of 
the  fatalities  occurred  in  the  summer 
months.  Further,  in  information 
obtained  from  the  Center  for  Disease 
Control,  in  the  years  1979  through  1992, 
the  fatality  rate  (fatalities  per  state 
population  per  100,000  people]  for 
cartmn  monoxide  deaths  in  stationary 
vehicles  is  highest  in  the  northern  half 
of  the  country  (with  fatality  rates 
ranging  from  0.29  to  0.72  in  most  of 
these  states).  These  rates  drop  (to 
between  0.00  and  0.16)  in  the  southern 
half  of  the  country. 

We  believe  the  majority  of  these 
fatalities  occur  in  cold  weather  for  two 
reasons.  First,  in  cold  weather,  people 
may  let  their  vehicles  warm  up  in  a 
garage  or  enclosed  area  to  keep 
themselves  warm.  This  could  allow 
carbon  monoxide  to  build  up  in  these 
areas  to  fatal  or  injurious  levels.  Second, 
if  the  area  around  a  vehicle  has  not  Imen 
adequately  cleared  of  snow,  it  could 
block  the  exhaust  pipe.  This  could 
cause  carbon  monoxide  to  build  up 
inside  the  vehicle  and  create  a 
hazardous  situation. 

The  first  request  Mr.  Denenberg  made 
was  that  the  agency  require  carbon 
monoxide  detectors  in  all  vehicles.  As 
stated  above,  we  believe  carbon 
monoxide  poisoning  to  be  primarily  a 
cold  weather  problem.  For  this  reason, 
we  do  not  think  it  is  justifiable  to 
require  that  all  vehicles  be  equipped 
with  these  detectors.  A  large  portion  of 
the  vehicles  sold  in  this  country  will 
rarely,  if  ever,  be  driven  in  cold 
weather.  If  one  assumes  that  15  million 
vehicles  are  manufactiired  in  the 
country  each  year,  the  total  cost  to  the 
industry  to  equip  all  vehicles  with  a. 
detector  would  be  substantially  more 
than  $240  million.  This  is  based  on  the 
estimate  of  $16  per  detector  obtained  by 
the  petitioner  from  the  Quantum  Group, 
a  manufacturer  of  carbon  monoxide 
detectors.  According  to  the  petitioner, 
the  Quantuim  Group  ciurenUy  sells  this 
type  of  detector  for  between  $35  and 
$60,  but  it  estimated  a  cost  of  $16  per 
detector  based  on  the  increase  in 
production  that  would  result  from  them 
being  required  on  all  vehicles.  This  cost 
does  not  include  manufecturer 
installation  and  other  costs  such  as 
manufacturer  and  dealer  profits.  The 
agency  has  found  in  the  past  that  these 


costs  generally  add  about  50  percent 
onto  the  original  equipment  cost.  These 
additional  factors  would  raise  the  initial 
cost  to  the  consumer  considerably,  and, 
for  a  problem  which  would  mainly 
aCfact  vehicles  operating  in  cold 
climates,  the  agency  cannot  justify 
imposing  this  cost  burden  on  the 
industry  and  consumers. 

An  additional  consumer  cost  that 
must  be  considered  is  the  lifetime 
maintenance  of  the  detectora.  With 
these  detectors,  the  sensors  need  to  be 
replaced  approximately  every  six  years. 
Thi^  replacement  should  be  done  by 
experienced  personnel,  so  the  detectors 
would  most  likely  have  to  be  retiuned 
to  the  manufacturer  for  such  work.  Not 
only  would  this  increase  the  cost  of  the 
requirement,  but  it  would  reduce  the 
effectiveness  in  averting  deaths.  Some 
vehicle  owners  will  undoubtedly  fail  to 
maintain  the  detectors  properly  and  will 
end  up  with  inoperable  or  otherwise 
less-than-effective  detectors.  Because 
the  recommended  maintenance  on  these 
detectors  shotdd  be  done  every  six 
years,  only  the  six  newest  model  years 
in  the  national  fleet  would  be  assured  of 
having  fuUy  effective  detectors. 

Another  factor  which  leads  the  agency 
to  believe  that  a  detector  requirement 
would  not  be  effective  is  the  age  of  the 
vehicles  involved  in  carbon  monoxide 
fatalities.  Many  of  these  fetalities  were 
caused  by  degradation  of  the  vehicle's 
interior  and/or  exhaust  system  which 
allowed  exhaust  gases  to  enter  the 
passenger  compartment.  We  believe  it 
fair  to  assume  that,  of  the  vehicles 
whiclrhave  developed  this  type  of 
degradation,  most  will  be  more  than  six 
years  old.  As  stated  previously,  only  the 
six  newest  model  years  in  the  national 
fleet  would  be  assured  of  having  fully- 
effective  detectors.  Under  this 
assumption,  by  the  time  vehicles  begin 
to  exhibit  this  type  of  degradation,  the 
carbon  monoxide  detectors  may  be  in 
need  of  scheduled  maintenance. 

Mr.  Denenberg's  second  request  was 
to  require  manulactiuers  to  offer  these 
detectors  as  an  option  on  all  Tehides. 
As  previously  stated,  the  agency 
believes  that  it  would  not  be  cost- 
effective  to  require  carbon  monoxide 
detectors  in  vehicles.  For  the  same 
reason,  we  do  not  believe  manufacturers 
should  be  required  to  offer  them  as  an 
option.  To  require  them  to  be  offered  as 
an  option  would  also  be  costiy  to  the 
industry,  as  vehicles  would  have  to  be 
redesigned  to  incorporate  the  detectors. 
Further,  if  vehicle  owners  wish  to  place 
a  detector  in  their  vehicles,  they  are  not 
precluded  from  doing  so. 

Regarding  Mr.  Denenberg's  request 
that  information  on  these  detectors  be 
placed  in  owner's  manuals,  we  do  not 


believe  this  will  effectively  reach  all  the 
affected  parties.  If  the  vehicle  changes 
owners,  it  is  possible  that  the  owner's 
manual  will  not  be  included  with  the 
vehicle.  In  this  case,  the  new  owner 
would  be  oblivious  to  this  information. 
To  address  the  problem  in  a  more 
universal  maiuier  and  reach  a  larger 
portion  of  the  affected  parties,  the 
agency  began  to  issue  aimual  consumer 
advisories  about  the  hazards  of  carbon 
monoxide  in  the  Fall  of  1996. 

These  advisories  alert  drivers  of  all 
vehicles  to  the  dangers  of  letting 
vehicles  idle  in  enclosed  spaces,  the 
importance  of  mAintaining  the  exhaust 
system,  and  that  snow  or  other  debris 
must  be  cleared  from  the  exhaust  area 
before  starting  the  vehicle.  Mr. 
Denenberg's  final  request  was  for 
NHTSA  to  include  information  about 
the  availability  and  value  of  carbon 
monoxide  detectors  in  these  consumer 
advisories.  Regarding  this  request,  the 
agency  will  consider  adding  this 
information  to  the  next  consimier 
advisory  on  this  subject  ^^ 

In  accordance  witn  49  CFR  part  552. 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendments  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
Accordingly,  it  denies  Mr.  Denenberg's 
petition. 

Authority:  49  U.S.C  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  September  16, 1997. 
L.  Robert  ^kehon. 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc  97-24966  Filed  9-18-97;  8:45  am] 
lauNocooc  4»i»-a»-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvtea 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Nottca  of  Reclassification 
of  Tan  Candidate  Taxa 

AOBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  candidate  taxa 

reclassification. 

SUMMARY:  In  this  document,  the  U.S. 
Fish  and  Wildlife  Service  (Service) 
provides  explanation  for  a  change  in  the 
status  of  seven  animal  and  three  plant 
taxa  that  are  under  review  for  |^>ssible 
addition  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  (Lists) 
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under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  These  10  taxa 
are  being  removed  from  candidate  status 
at  this  time. 

A0OHBS8CS:  Questions  concerning  this 
document  should  be  submitted  to  the 
Chief,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW.,  Mail  Stop  452  ARLSQ, 
Washington,  DC  20240. 
FOR  FURTHER  MFORMATION  CONTACT:  E. 
La  Verne  Smith,  Chief.  Division  of 
Endangered  Species  (see  ADDRESSES 
section)  (telephone:  703/358-2171). 

SUPPI^MBfTARY  MFORMATKM: 
Backgnmnd 

Candidate  taxa  are  those  taxa  for 
which  the  Service  has  on  file  sufficient 
information  to  support  issuance  of  a 
proposed  rule  to  list  imder  the  Act.  The 
Service  recently  completed  its  annual 
review  of  all  candidate  taxa.  The  results 
of  this  review  Indicate  that  several  taxa 
should  be  removed  from  candidate 
status.  This  notice  provides  specific 
explanations  for  the  reclassification  of 
seven  animal  and  three  plant  taxa. 

It  is  important  to  note  that  candidate 
assessment  is  an  ongoing  function  and 
changes  in  status  should  be  expected. 
Taxa  that  are  removed  bora  the 
candidate  list  may  be  restored  to 
candidate  status  if  additional 
information  supporting  such  a  change 
becomes  available  to  the  Service. 
Requests  for  such  information  were 
issued  by  the  Service  in  the  1996  plant 
and  animal  candidate  notice  of  review 
(61  FR  7596;  February  28,  1996).  A 
revised  notice  of  review,  requesting 
updated  information  on  candidate  taxa, 
is  published  concurrently  in  the  Federal 
~     "      ■  with  this  notice. 


Findings 

The  Gulf  Coast  hog-nosed  skunk 
[Conepatus  leu(x>notus  texensis)  was 
considered  to  be  restricted  to  southern 
Texas  and  northern  Mexico  as  far  west 
as  San  Luis  Potosi  and  south  to 
Veracruz.  However,  the  results  of  a 
recently  completed  taxonomic  study  of 
the  genus  Conepatus  in  the  United 
States  and  Mexico  show  no  clear 
difference  between  the  two  previously 
delineated  North  American  species  in 
this  genus,  C.  leuconotus  and  C. 
mesoleucus,  with  respect  to  color 
patterns,  anatomical  measiuvments,  or 
mitochondrial  DNA.  The  results 
indicate  that  most  subspecies  of  both 
species,  including  C.  leuconotus 
texensis,  should  be  combined  under  C. 
leuconotus  leuconotus.  Evidence  is 
lacking  that  hog-nosed  skunks  in  the 
South  Texas  region  are  geographically 
disjunct  from  those  to  the  north  and 


west  In  addition,  information  is  ln>^Hng 
that  the  taxonomic  entity  to  which  these 
South  Texas  hog-nosed  skunks  now 
belong  (C.  leuconotus  leuconotus]  is  in 
danger  of  extinction  within  the 
foreseeable  future.  Based  on  this 
information,  acceptance  of  the  Gulf 
Coast  hog-nosed  skimk  as  a  candidate 
taxon  is  not  warranted. 

The  Ramsey  Canyon  leopard  &og 
(Rana  subaquavocalis]  occiu^  at  two 
sites  in  Ranisey  and  Brown  canyons  in 
the  Huachuca  Mountains  of 
southeastern  Arizona.  The  species  was 
considered  threatened  by  changes  to-its 
habitat  and  genetic  problems  associated 
with  small  populations.  A  Conservation 
Agreement  among  the  landowners  and 
State  and  Federal  agencies  is  currently 
being  implemented  which  provides  for 
the  conservation  of  the  Ramsey  Canyon 
leopard  frog  through  capdve  breeding 
and  reintroduction,  acquisition  of 
habitat,  and  population  and  habitat 
surveys.  The  Ramsey  Canyon 
population  receives  additional 
protection  due  to  its  location  within  The 
Natxue  Conservancy's  Ramsey  Canyon 
Preserve.  Based  on  this  information, 
continuation  of  candidate  status  for  this 
species  is  not  warranted. 

The  High  Rock  Spring  tui  chub  [Gila 
hico/or  ssp.),  a  small  minnow,  was 
historically  known  from  three  formerly 
connected  spring  systems  in  California 
and  Nevada.  This  fish  was  extirpated 
bom  the  two  sites  in  Nevada  as  a  result 
of  increased  pumping  of  groundwater 
adjacent  to  the  surface  pools  it 
inhabited.  In  1982,  the  California 
Elepartment  of  Fish  and  Game  issued  an 
aquaculture  permit  to  the  landowner  of 
the  California  site  to  rear  Mozambique 
tilapia  (Oreochromis  mossambica). 
Inadequate  screening  of  the  rearing 
facilities  allowed  tilapia  to  escape  into 
the  spring  system.  By  1989.  the  High 
Rock  Spring  tui  chub  was  extirpateid 
bom  the  site  as  a  result  of  competition 
from  and  predation  by  the  introduced 
tilapia.  The  High  Rock  Spring  tm  chub 
was  confirmed  to  be  extinct  in  1993. 
Because  it  is  considered  extinct,  the 
High  Rock  Spring  tui  chub  is  Iming 
removed  bom  the  list  of  candidate  taxa. 

Three  pomace  flies  (Drosophila)  from 
Hawaii  are  being  removed  from  the  list 
of  candidates  because  they  are  believed 
to  be  extinct.  Drosophila  alsophila  was 
always  a  rare  species,  known  from  only 
two  localities  on  Hualalai  volcano  on 
the  island  of  Hawaii  where  it  bred  in  the 
stems  of  Uiem  and  Charpentiem. 
Drosophila  psilotanalis  was  also  always 
rare,  known  from  a  single  locality  on  the 
island  of  Hawaii  where  adults  were 
foimd  only  in  association  with 
Charpentiem.  Drosophila  toxochaeta 
was  a  rare  species,  known  from  a  single 


locality  in  wet  forest  on  the  island  of 
Molokai.  These  pomace  flies  were 
believed  to  be  extant  based  on  historical 
collection  records,  habitat  assessments, 
and  surveys  in  the  1980's  by  Drosophila 
researchers.  However,  recent  careful 
efforts  by  Drosophila  researchers  at  the 
University  of  Hawaii  to  recollect  these 
species  have  foiled,  and  they  are  now 
believed  to  be  extinct. 

The  Marianas  euploea  butterfly 
[Euploea  eleutho)  was  endemic  to  the 
Mariana  Islands  and  was  historically 
recorded  from  Guam,  Rota,  Saipan,  and 
the  northern  islands  of  Alamagan  and 
Anatahan.  It  was  common  on  Guam  in 
1936.  but  has  not  been  collected  from 
Guam,  Rota,  or  Saipan  since  1946. 
Surveys  in  1995  confirmed  that  it  is 
extinct  on  these  southern  islands.  In  the 
1970's,  this  butterfly  was  recorded  on 
Alamagan  and  Anatahan  Members  of  a 
recent  Japanese  entomological 
expedition  initially  believed  that  they 
had  rediscovered  this  species  on  some 
of  the  small,  remote  northern  Mariana 
Islands.  However,  their  collections 
proved  to  be  a  different  species.  The 
Japanese  entomologists'  frtilure  to  locate 
the  Marianas  euploea  butterfly,  despite 
the  thoroughness  of  their  search  for 
'butterflies,  is  the  basis  for  the  Service 
considering  that  this  species  is  currently 
extinct  throughout  its  range.  Because  it 
is  believed  to  be  extinct,  this  species  is 
being  removed  from  the  list  of 
candidates. 

The  Surf  thistle  [Cirsium 
rhothophiluin)  is  a  bush-like  biennial  or 
short-lived  perennial  member  of  the 
simflower  family  that  is  endemic  to 
southern  California.  It  occurs  only  in  the 
narrow  strip  of  habitat  between  wind- 
blown beach  and  stabilized  dunes.  The 
species  was  considered  to  be  threatened 
by  oil  production,  missile  facility 
construction,  beach  users,  recreational 
vehicles,  catUe,  and  non-native  ice 
plants.  Approximately  57  percent  of  the 
recorded  locations,  with  80  percent  of 
the  total  number  of  plants,  are  on 
Vandenberg  Air  Force  Base  within 
designated  special  management  areas 
for  the  western  snowy  plover 
(Charadrius  alexandrinus  nivosus),  a 
listed  threatened  species.  The  protection 
and  management  of  these  western 
snowy  plover  areas  by  the  Air  Force 
have  also  protected  the  Surf  thisUe 
sufficienUy  to  stabilize  the  population. 
Based  on  this  information,  continuation 
of  candidate  status  for  this  species  is  not 
warranted. 

The  Merced  clarkia  (Clarida  lingulata) 
is  an  annual  plant  of  the  evening 
primrose  family  that  is  endemic  to 
central  California,  it  occius  in  the 
understory  of  pine/oak  foothill 
woodlands  and  is  known  from  only  two 
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localities  in  Mariposa  Coimty.  Both 
localities  are  steep  north-facing  slopes 
within  the  Sierra  National  Forest  and 
partly  vtritiiin  a  California  Department  of 
Transportation  (Caltrans)  right-of-way. 
The  species  was  considered  to  be 
threatened  by  road  construction  and 
maintenance  activities,  power  line 
maintenance  activities,  and  landslides. 
Implementation  of  protection  measures 
through  a  Memorandum  of 
Understanding  signed  by  the  Forest 
Service,  Caltrans.  and  Pacific  Gas  and 
Electric  has  reduced  the  level  of  threats 
to  the  Merced  claikia.  The  available 
information  indicates  that  the  degree  of 
the  threats  to  the  Merced  clarkia  does 
not  %varrant  issuance  of  a  proposed  rule 
nor  continuation  of  candidate  status  for 
this  species. 

The  San  Gabriel  Mountains  dudleya 
[Dudleya  densiflora)  is  a  white  or  pink- 
flowered  perennial  of  the  stonecrop 
family  that  is  endemic  to  southern 
California.  It  occurs  on  steep  clifb  and 
canyon  walls  within  chapanal,  oak 
woodland,  and  riparian  woodlands. 
This  species  is  known  from  four 
populations  within  a  9  square-mile  area 
along  the  southern  face  of  the  San 
Gabriel  Mountains  in  Los  Angeles 
County.  The  species  was  considered  to 
be  threatened  by  mining,  road 
maintenance,  and  recreational  activities. 
The  San  Gabriel  Moimtains  dudleya  is 
being  removed  from  candidate  status 
because  about  75  percent  of  the 
subpopulations  of  the  species  occur  on 
steep  clifb  and  canyon  walls  on  U.S. 
Forest  Service  lands  and  are  not 
threatened  by  habitat  modification  at 
this  time. 
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DEPARTMEhfT  OF  COMMERCE 

N«Uon^  Ooamic  and  Atmoapharfc 
Adminiatratlon 

50  CFR  Part  648 

[DoekM  No.  970«2tt17-7S17-01:  LO. 
Oei507E] 

mN0648-AJ7» 

Ftohariaa  Of  ttia  Northeaatam  UnHad 
Stataa;  Northaaat  Multtapaciaa 
Fiahary;  Framawortt  Adjuatmant  18 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


Aiithm- 

This  notice  was  compiled  from 
materials  supplied  by  staff  biologists 
located  in  the  Service's  regional  and 
field  offices.  The  materials  were 
compiled  by  Martin  J.  MiUer.  Division 
of  Endangered  Species  (see  ADDRESSES 
section). 

Andwrity 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq. 

Dated:  September  3, 1997. 
Jamie  Rappaport  Clark, 
Dinctor,  U.S.  Fish  and  Wildlife  Sendee. 
IFR  Doc.  97-24806  Filed  9-18-97;  8:45  am) 
MLUMO  OOOS  4»1»-SB-P 


UmiARY;  NMFS  issues  this  proposed 
rule  and  request  for  comments  for 
Framework  Adjustment  18  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  rule 
proposes  to  allow  pelagic  midwater 
trawling  for  herring  and  mackerel  in 
Multispecies  Closed  Areas  I  and  U,  the 
Gulf  of  Maine  (COM)  multispecies 
closure  areas,  and  in  the  Nantucket 
Lightship  Qosed  Aree  under  certain 
conditions.  The  intended  effect  of  this 
action  is  to  provide  greater  economic 
opportunity  for  pelagic  midwater  trawl 
vessels  to  harvest  herring  and  mackerel 
while  maintaining  the  conservation 
benefits  of  the  current  multispecies 
management  measures. 
DATES:  Comments  must  be  received  on 
or  before  October  6, 1997. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Andrew  A.  Rosenberg 
Ph.D.,  Administrator.  Northeast  Region, 
National  Marine  Fisheries  Service.  One 
Bladdium  Drive,  Gloucester,  MA  01930. 
Copies  of  the  framework  document  an 
available  upon  request  from  Paul  J. 
Howard,  Executive  Director.  New 
England  Fishery  Management  Council,  5 
Broadway,  (Route  1),  Saugus.  MA 
01906. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  NMFS,  Fishery 
Policy  Analyst,  508-281-9279. 

ww'LaiBfrARY  informatiom: 

Background 

In  1994,  at  the  request  of  the  New 
England  Fishery  Management  Council 
(NEFMC),  NMFS,  by  emergency  action, 
closed  three  large  areas  for  the  duration 
of  the  emeigency  to  all  fishing  gear 
capable  of  catching  multispecies  (59  FR 
63926,  December  12. 1994,  and 
amended  at  60  FR  3102.  January  13, 
1995).  These  areas,  known  as  Closed 
Areas  I  and  II,  and  the  Nantucket 


L^tship  Qosed  Area,  cover 
approximately  4800  square  miles  (12432 
sq  km).  In  order  to  avoid  a  hiatus 
between  the  emergency  action  and 
implementation  of  Anftndment  7. 
NMFS  issued  Frameworic  Adjustment  9 
(60  FR  19364.  April  18, 1995)  to 
implement  the  em^ency  measiues  on  a 
permament  basis  while  Amendment  7 
%v8s  being  developed  to  addieas  a 
longterm  objective  of  stock  rebuilding. 
In  1996,  Amendment  7  to  the  FMP 
continued  the  existing  year-round 
dosiues  and  closed  seasonally  three 
additional  large  areas  in  the  GOM  (61 
FR  27710.  May  31. 1996).  These  areas 
currently  remain  closed  to  all  gear 
capable  of  catching  multispecies. 
including  pelagic  midwater  trawls. 

Recently,  the  NEFMC  was  requested 
by  fishery  participants  to  allow  pelagic 
midwater  trawling  for  herring  and 
mackerel  in  the  multispecies  closed 
areas.  According  to  the  participants,  the 
herring  and  mackerel  fisheries  capture 
negligible  amounts  of  regulated 
multispecies  due  to  the  spatial 
separation  of  pelagic  and  demeraal 
species  in  the  wat»  column.  Because  of 
the  low  value  of  herring  and  mackerel, 
it  is  important  to  industry  that  vessels' 
have  unimpeded  access  to  these  species 
throughout  their  migration  to  ensure 
that  the  harvesting  and/or  processing 
capacity  of  the  vessels  is  maximized. 
Large  closed  areas  impede  access  and 
make  fishing  for  herring  and  mackerel 
less  economically  feasible.  These 
pelagic  species  are  very  important  for 
commercial  fishing  vessels  in  New 
England  that  participate  in  joint 
ventures  or  in  the  directed  domestic 
fishery.  Due  to  the  prohibition  on 
fishing  in  closed  areas  and  an  increased 
reliance  on  closed  areas  for  multispecies 
mortality  reduction,  it  has  become 
increasingly  difficult  to  conduct  these 
pelagic  fisldns  operations. 

The  NEFMC  has  reviewed  NMFS  sea 
sampling  data  from  the  fisheries  and  has 
determined  that  pelagic  midwater 
trawb,  when  fished  property,  can 
operate  in  closed  areas  with  a  minimal 
bycatoh  of  regulated  multispecies. 
NMFS  agrees  with  this  determination. 
However,  allowing  one  type  of  trawl 
vessel  while  prohibiting  another  type 
could  present  enforcement  problems. 
Several  requirements  in  Framework  18 
address  these  enforcement  concerns. 
This  proposed  rule  would  allow  pelagic 
midwater  trawling  for  herring  and 
mackerel  in  Qosed  Areas  I  and  n,  the 
Nantucket  Lightship  Qosed  Aioa,  and 
the  GOM  Closed  Areas  under  the 
following  conditions:  (1)  Vessels  must 
obtain  and  comply  with  a  midwater 
trawl  letter  of  authorization  (as 
currently  required  under  §  648.80(dH2) 
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for  the  midwater  trawl  gear  exemption) 
from  the  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator); 
(2)  harvesting  or  processing  vessels 
must  carry  observers  if  required  by 
NMFS,  and  (3)  if  the  Regional 
Administrator  determines,  on  the  basis 
of  sea  sampling  data  or  other  credible 
information,  that  bycatch  of  regulated 
multispecies  in  the  closed  areas  for  the 
fishery  or  for  an  individual  vessel  is 
likely  to  exceed,  or  exceeds,  1  percent 
of  the  catch  (by  weight),  then  the 
Regional  Administrator  may  place 
restrictions  and/or  conditions  in  the 
letter<s)  of  authorization  of  any  or  all  of 
the  fishing  operations:  or,  after 
consulting  with  the  NEFMC,  may 
sxispend  all  midwater  trawl  activities  in 
the  closed  areas. 

Claseification 

This  action  is  authorized  by  CFR  part 
648  and  has  been  determined  not  to  be 
significant  for  purposes  of  E.0. 12866. 

The  NEFMC  prepared  an  initial 
regulatory  flexibility  analysis  (KFA) 
that  describes  the  impact  this  proposed 
rule,  if  adopted,  would  have  on  small 
entities.  This  proposed  action  would 
have  a  significant,  but  positive  impact 
on  small  business  entities  because  it  is 
expected  to  increase  the  annual  gross 
revenues  of  a  substantial  number  of 
small  business  entities  by  more  than  5 
percent  The  KFA  concluded  that  this 
action  could  aSect  all  of  the 
approximately  35  pelagic  midwater 
trawl  vessels  (which  are  small  business 
entities)  participating  in  the  fisheries  by 
allowing  them  to  fish  in  areas  cxuxently 
closed  to  them,  and  thereby  increasing 
their  annual  gross  revenues  by  more 
than  5  percent.  Ten  to  twelve  additional 
vessels  could  enter  these  fisheries  in  the 
next  year.  However,  it  is  unlikely  more 
than  this  estimate  will  enter  the 
fisheries  because  of  the  expense,  which 
is  estimated  to  range  bom  $75,000  to 
$250,000  dependiryg  on  the  changes 
made,  to  convert  conventional  trawl 
vessels  into  competitive  mid-water 
trawls.  Because  of  the  conversion 
expenses,  many  vessels  would  be 
precluded  from  entering  these  fisheries. 

The  proposed  action  could  improve 
the  economic  competitiveness  of  all 
U.S.  Atlantic  herring  and  mackerel 
harvesting  operations  and  preserve  the 
enforceabili^  and  effectiveness  of  the 
multispecies  closed  areas.  The  IRFA 
Lidicated  that  it  is  difficult  to  predict 
the  exact  increase  in  annual  gross 
revenues  as  a  result  of  allowing  fishing 
in  the  currently  closed  areas  due  to  the 
migratory  nature  of  herring  and 
mackerel,  but  overall  aimual  ex-vessel 
revenues  for  the  fleet  may  potentially 


rise  from  between  $255,684  to  $767,051. 
as  compared  to  taking  no  action. 

The  NEFMC  considered  but  rejected 
requiring  observoB  to  be  present 
whenever  fish  are  transferred  from  the 
harvesting  vessel  to  the  processor.  The 
NEFMC  rejected  this  alternative  because 
it  was  considered  to  be  too  costly  for 
U.S.  freezer  trawlers  and  vessels  that 
land  herring  or  mackerel  ashore.  The 
NEFMC  has  received  many  comments 
that  pelagic  midwater  vessels  do  not 
catch  regulated  grouridfish  species,  and 
the  NEFMC  felt  this  view  is  supported 
by  the  available  sea  sampling  data.  In 
addition,  the  IRFA  indicates  there  may 
be  an  insufficient  number  of  trained 
observers  to  provide  coverage  for  the 
non-joint  venture  boats  in  the  near 
future.  Observers  already  are  required 
on  processing  vessels  participating  in 
joint  venture  operations.  Under  this 
non-preferred  alternative  (mandatory 
use  of  observers),  the  range  in  ex-vessel 
revenues  was  estimated  to  be  from 
$217,000  to  $640,000.  However, 
observer  costs  would  range  from  an 
estimated  8  percent  to  as  much  as  148 
percent  of  ox-vessel  revenues,  making  it 
economically  imfeasible  for  some 
vessels  to  carry  observers.  Observer 
costs  would  average  55  percent  of  gross 
reveimes  for  ton-class  3  vessels  and  14 
percent  of  gross  revenues  for  ton-class  4 
vessels  based  on  available  herring  catch 

rate  data. 

No  alternatives  to  "minimize"  the 
economic  impact  were  considered  by 
the  NEFMC  because  the  impacts  are  all 
beneficial  and  thus  need  not  be 
minimized.  As  noted  above,  the  NEFMC 
rejected  an  alternative  that  would  have 
reduced  the  economic  benefit.  A  copy  of 
this  analysis  is  available  from  the 
NEFMC  (see  ADDRESSES). 

This  proposed  rule  contains  no  new 
coUection-of-information  requirements. 

List  of  Sul^ecta  in  50  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 
Dated:  September  12. 1997. 

David  L.  Bvans, 

Deputy  Assistant  Administrator  for  Piaheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648-RSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Anthortty:  16  U.S.C.  1801  et  seq. 

2.  Section  648.80  is  amended  by 
revising  paragraphs  (d)(2)  and  (d)(3)  to 
read  as  follows: 
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on 

• 


■Ml  medwde  of  flehlng. 


(d)  •  *  • 

(2)  When  fishing  under  this 
exemption  in  the  GOM/GB  and  SB/JL 
Areas,  and  in  any  or  all  of  the  areas 

described  in  §  648.81 
(a)(l).(b)(l),(c)(l),(f)(l),(g)(l).(h)(l).and 

(i)(l).  the  vessel  has  on  board  a  letter  of 
authorization  issued  by  the  Regional 
Administrator,  and  complies  with  all 
restrictions  and  conditions  thereof; 

(3)  The  vessel  only  fishes  for, 
possesses,  or  lands  Adantic  herring, 
blueback  herring,  or  mackerel  in  areas 
north  of  42"20'  N.  lat.  and  in  the  areas 
described  in  §  648.81  (a)(1).  (b)(1).  (c)(1). 
(f)(1).  (g)(1).  (h)(1).  a°d  (i)(l);  and 
Atlantic  herring,  blueback  herring, 
mackerel,  or  squid  in  all  other  areas 
south  of  42"20'  N.  lat;  and 

•        •        •        •        • 

3.  Section  648.81  is  amended  by 
adding  paragraph  (a)(2)(iii),  and  by 
revising  paragraphs  (a)(2)(ii),  (b)(2) 
introductory  text,  (cK2)(i),  and  (f)(2Kii) 
to  read  as  follows: 

{64&81    CloeedaraM. 

(a)  •  •  • 

(2)  •  •  * 

(ii)  Fishing  with  or  using  pelagic  hook 
or  longline  gear  or  harpoon  gear, 
provided  that  there  is  no  retention  of 
regulated  species,  and  provided  that 
there  is  no  other  gear  on  board  capable 
of  catching  NE  multispecies;  or 

(iii)  Fishing  with  midwater  trawl  gear 
consistent  with  S  648.80(d),  provided 
that  the  Regional  Administrator  shall 
review  information  pertaining  to  the 
bycatch  of  regulated  multispecies  bom 
the  closed  areas  specified  in  paragraphs 
(a)(1),  (b)(1),  (c)(1),  (0(1).  (g)(1).  (h)(1). 
and  (i)(l)  of  this  section,  and  if  the 
Regional  Administrator  determines,  on 
the  basis  of  sea  sampling  data  or  other 
credible  information,  that  the  bycatch  of 
regulated  mxUtispecies  in  the  areas 
exceeds,  or  is  likely  to  exceed,  one 
percent  of  herring  and  mackerel 
harvested,  by  weight,  in  the  fishery  or 
by  any  individual  fishing  operation,  the 
Regional  Administrator  may  place 
restrictions  and  conditions  in  the  letter 
of  authorization  for  any  or  all  individual 
fishing  operations  or,  after  consiUting 
with  the  Council,  suspend  or  prohibit 
any  or  all  midwater  trawl  activities  in 
any  or  all  such  areas. 

(b)*** 

(2)  Paragraph  (b)(1)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  authorized  to 
fish  in  Closed  Area  I  under  paragraph 
(a)(2)  of  this  section,  or  that  are 
transiting  the  area  provided — 

•  •  •  •  • 
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(c)  •  •  • 
(2)  •  •  • 

(i)  Fishing  with  gear  as  described  in 
paragraph  (a)(2)  of  this  section; 

•        •        •        •        » 

(f)  •  '  • 
(2)  •  •  • 

(ii)  That  are  fishing  with  or  using 
exempted  gear  as  defined  under  this 
part,  excluding  pelagic  gillnet  gear 
capable  of  catching  multispecies,  except 
vessels  may  fish  with  a  single  pelagic 
gillnet,  not  longer  than  300  ft.  (91.44  m) 
and  not  greater  than  6  ft  (1.83  m.)  deep, 
Mrith  a  maximum  mesh  size  of  3  inches 
(7.82  cm.),  provided  the  net  is  fished  in 
the  upper  two-thirds  of  the  water 
column  and  is  marked  with  the  owners 
name  and  vessel  identification  number, 
and  provided  there  is  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish;  or 


Gloucester.  MA  01930.  Mark  the  outside 
of  the  envelope.  "Comments  on 
Amendment  10  Proposed  Rule." 
Copies  of  Amendment  10.  the 
environmental  assessment  and  the 
regulatory  ixapact  review  are  available 
from  David  R.  Keifer,  Executive 
Director,  Mid-Atiantic  Fishery 
Management  Council.  Room  2115 
Federal  Building,  300  S.  New  Street, 
Dover,  DE  19904-6790. 
FOR  FURTHER  MF0RMAT10N  OONTACT: 
Regina  L.  Spallone,  Fisheiy  Policy 
Analyst,  508-281-9221. 
9UPPUEmBtTMVf  INFORMATION: 
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DEPARTMENT  OF  COMMERCE 

NMionai  OcMnIc  and  Atmospheric 
Admlnistrstion 

50CFRPart648 

Podwt  Na  970906220-7229-01:  LO. 
08Z797A] 

raN0648-AJSS 

Pish«riM  of  the  NorttiMstem  Unltsd 
States;  Amendment  10  to  the  Summer 
Flounder.  Scup,  and  Black  Sm  Bass 
Fishery  Management  Plan 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  provisions  of 
proposed  Amendment  10  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup.  and  Black  Sea  Bass 
Fisheries  (FMP).  Amendment  10  would 
revise  some  of  the  management 
measures  in  the  summer  flounder 
fisheries  and  require  a  number  of 
corresponding  revisions  to  the 
regulations  implementing  the  FMP  and 
its  amendments. 

DATES:  Public  comments  must  be 
received  on  or  before  November  3, 1997. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Andrew  A. 
Rosenber]g,  Ph.D.,  Regional 
Administrator.  Northeast  Regional 
Office.  NMFS.  One  Blackburn  Drive, 


Background 

Proposed  Amendment  10  was 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission),  in 
consultation  with  the  New  England  and 
South  Adantic  Fishery  Management 
Councils.  A  notice  of  availability  for  the 
.    amendment  was  published  in  the 
Federal  Register  on  September  3, 1997 
(62  FR  46470),  soUciting  pubUc 
comments  on  Amendment  10  through 
November  3, 1997.  All  comments 
received  by  the  end  of  the  comment 
period  on  the  proposed  amendment, 
whether  specifically  directed  to 
Amendment  10  or  the  proposed  rule, 
will  be  considered  in  the  approval/ 
disapproval  decision  on  Amendment 
10;  comments  received  after  that  date 
wall  not  be  considered  in  the  approval/ 
disapproval  decision  of  Amendment  10. 
Public  comments  must  be  received  (not 
postmarked  or  otherwise  transmitted)  by 
the  close  of  business  on  November  3, 
1997,  to  be  considered  in  the  approval/ 
disapproval  decision. 

Amendment  10  revises  the 
management  measures  in  the  summer 
flounder  (Paralichthys  dentatus)  fishery, 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  as 
amended.  The  management  imit 
continues  to  be  summer  floimder  in  U.S. 
waters  in  the  western  AUantic  Ocean 
from  the  southern  border  of  North 
Carolina,  northward  to  the  U.S./Canada 
border. 

The  regulations  implementing  the 
FMP  and  its  amendments  impose  a 
broad  spectrum  of  measures  on  the 
fishery  to  stop  overfishing  and  increase 
spawning  stock  biomass.  These 
ineasures  include  minimnm  mesh  size 
limits  in  the  otter  trawl  fishery,  a 
moratorium  on  the  entry  of  new  vessels 
into  the  commercial  fishery,  and  a  total 
harvest  limit  allocated  between  the 
commercial  and  recreational  secton  of 
the  fishery.  The  harvest  limit  for  the 


commercial  sector  is  allocated  as  a 
quota,  apportioned  to  the  states  based 
on  historical  landings  data.  All 
commercial  landings  in  a  state  count 
against  that  state's  quota. 

Proposed  Amendment  10  would 
require  a  number  of  changes  to  the 
summer  flounder  regulations. 
Amendment  10  would  modify  the 
commercial  minimum  mesh  size  limit, 
continue  the  moratorium  on  entry  of 
additional  commercial  vessels,  remove 
the  landing  requirements  applicable  to 
permit  retention,  modify  the  vessel 
replacement  criteria,  would  allow  any 
state  to  be  granted  de  minimus  status  if 
coinmercial  summer  flounder  landings 
during  the  preceding  calendar  year  were 
less  than  0.1  percent  of  the  total 
coastwide  quota,  allow  federally 
permitted  charter  and/or  party  vessels  to 
possess  fillets  less  than  the  minimum 
size  if  in  possession  of  a  permit  to  do 
so  issued  by  their  state,  and  prohibit 
transfiBr  of  summer  flounder  at  sea. 
Amendment  10  also  contains  measures 
adopted  by  the  Commission  as  part  of 
its  interstate  management  process. 
Defined  as  compliance  criteria,  these 
management  measures  are  not  part  of 
the  Federal  regulatory  process  and  are, 
therefore,  not  included  in  this  proposed 
rule.  Details  of  these  measures  are 
described  in  Amendment  10,  which  is 
available  from  the  Council  (see 
ADDRESSES). 

In  addition,  the  Council  reevaluated 
in  Amendment  10  the  commercial  quota 
system  implemented  by  Amendment  2. 
During  the  public  hearings  for 
Amendment  10,  the  Council  and 
Commission  proposed  several 
alternative  quota  allocation  methods, 
with  the  status  quo  being  the  preferred 
alternative.  After  receiving  and 
considering  public  comments,  the 
Council  and  Commission  voted  to 
maintain  the  existing  state-by-state 
commercial  quota  allocation  system. 
The  Council  and  Commission  felt  the 
current  system  allows  the  states  the 
most  flexibility  in  manAgiT^g  their 
quotas,  by  implementing  state  subquotas 
and  trip  limits. 

After  a  preliminary  review  of 
Amendment  10,  NMFS  ftmnd  that  the 
de  minimus  status  provision  was  not 
consistent  with  national  standard  7, 
raised  questions  of  consistency  with 
national  standard  1,  and  appears 
arbitrary  and  capricious.  "Htis  measure 
would  require  an  aimual  examination  of 
state  landings  to  determine  if  landinga 
in  that  state  during  the  preceding  year 
for  which  data  are  available  were  less 
than  0.1  percent  of  the  overall  annual 
quota.  If  a  state  met  this  criterion,  it 
would  be  granted  de  minimus  status. 
The  de  minimus  measure  would  impose 
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an  administrative  burden  or  cost  to 
make  this  annual  determination, 
without  conferring  any  demonstrable 
administrative  or  conservation  benefit. 
This  would  contravene  the  requirements 
of  national  standard  7.  Also,  it  is  not 
clear  if  a  de  minimus  state  must  close 
its  state  fishery  when  its  quota  is 
harvested.  A  state's  failure  to  close  its 
fishery  when  its  quota  is  harvested 
would  prevent  the  attainment  of  the 
fishing  mortality  rate  goals  in  the  FMP. 
since  vessels  without  Federal  permits 
fishing  exclusively  in  that  state's  waters 
could  continue  to  land  summer 
flounder.  This  would  result  in 
overfishing  and  renders  the  measure 
inconsistent  with  national  standard  1. 
If  de  minimus  status  does  not,  at  the 
very  least,  require  a  state  to  impose 
landing  constraints,  the  provision 
would  encourage  owners  of  vessels  that 
have  not  traditionally  landed  in  that 
state  to  land  amounts  of  siunmer 
flounder  much  greater  than  they  could 
land  in  their  home  port  states.  This 
could  result  in  the  state's  de  minimus 
quota  being  rapidly  exceeded  and 
compound  the  overfishing  situation  if  a 
de  minimus  state  is  not  required  to  close 
its  fishery  when  its  de  minimus  quota  is 
harvested. 

Further,  the  standard  established  to 
determine  de  minimus  status 
(examination  of  Itmdings  data  for  the 
last  year  for  which  data  are  available) 
appears  arbitrary  and  capricious. 
Landings  in  the  intervening  time  period 
in  the  state  under  consideration  for  de 
minimus  status  could  well  exceed  the 
threshold  for  such  status.  Thus,  such  a 
determination  would  not  reflect 
accurately  the  true  status  of  the  state. 

As  a  result  of  this  preliminary  review. 
NMFS  proposes  to  disapprove  the  de 
minimus  measure.  Therefore,  this 
measure  is  not  included  in  the 
regulations  proposed  for  public 
comment 

bene  of  Concern 

NMFS  notes  that  the  Ck}uncil 
recommended  that  N4ay  13, 1997.  be  the 
baseline  date  for  measuring  vessel 
upgrades  at  the  time  of  replacement 
The  baseline  date  was  not  specified 
when  the  Council  held  public  hearings 
on  Amendment  10,  although  it  is  a 
necessary  adjimct  required  for  the 
administration  of  the  replacement 
upgrade  provision.  In  order  that  all 
potentially  affected  fishery  participants 
have  equal  notice  of  the  baseline  date, 
NMFS  is  proposing  September  19, 1997, 
instead  of  May  13, 1997.  as  proposed  by 
the  Council. 


Propoeed  Measures 

Minimum  Mesh  Requirement 

The  tniniTniim  mesh  size  for  otter 
trawl  vessels  possessing  100  lb  (45.4  kg) 
or  more  of  summer  flounder  between 
May  1  and  October  31,  or  200  lb  (90.8 
kg)  or  more  of  siunmer  flounder 
between  November  1  and  April  30. 
would  be  5.5-inch  (14.0-cm)  diamond, 
or  6.0-inch  (15.2-cm)  square,  inside 
measiue,  applied  throughout  the  body. 
extension(s)  and  codend  of  the  net. 
Under  the  existing  regulations,  this 
requirement  applies  to  the  codend  only. 
The  minimum  mesh  size  requirement 
could  be  changed  annually  following 
the  existing  Monitoring  Committee 
process  set  forth  in  the  FMP.  In  future 
years,  the  minimum  mesh  size  could  be 
specified  to  apply  to  any  portion  of  the 
entire  net.  including  the  wings,  body, 
extension(s),  or  codend.  The  Council 
and  Commission  coidd  recommend  to 
the  Administrator.  Northeast  Region, 
NMFS  (Regional  Administrator),  a 
delayed  implementation  date  for  any 
modification  to  the  minimum  mesh  size 
regulations  to  account  for  the 
availability  of  net  construction 
materials.  The  delay  could  be  for  up  to 
6  months,  and  would  account  for 
localized  shortages  in  the  twine  needed 
to  meet  the  mesh  requirements.  The 
Council  and  Commission  assessed  the 
availability  of  net  construction  materials 
and  recommended  an  efiective  date  for 
the  revised  mesh  requirements  of  6 
months  after  the  date  the  final 
regulations  are  published  in  the  Federal 
Register. 

Commercial  Moratorium 

Amendment  10  would  extend 
indefinitely  the  moratorium  on  the  entry 
of  additional  commercial  vessels  into 
the  summer  flounder  fishery  in  the 
exclusive  economic  zone.  Amendment  2 
to  the  FMP  instituted  the  vessel 
moratorium  in  1993,  which 
automatically  expires  December  31, 
1997. 
Vesse7  Replacement  Criteria 

Amendment  10  would  permit  a  vessel 
with  a  moratorium  permit  to  be  replaced 
by  another  vessel  and  its  permit 
transferred  to  the  new  vessel  without 
having  to  leave  the  fishery  involimtarily 
(e.g.,  sink  or  bum),  as  is  currently 
required.  The  replacement  vessel  could 
be  upgraded  if  it  met  the  criteria 
specified  in  the  Fishery  Management 
Plan  for  the  Northeast  Multispecies 
Fishery:  A  one-time  horsepower 
increase  that  may  not  exceed  20  percent 
of  the  horsepower  of  the  vessel  replaced 
and  a  one-time  increase  of  up  to  10 
percent  in  the  vessel's  length,  gross 


registered  tons  (CRT),  and/or  net  tons 
(NT),  all  of  which  must  be  performed  at 
the  same  time.  This  type  of  up^de  may 
be  done  separately  from  an  engine 
horsepower  upgrade.  Upgrades  would 
be  based  on  the  original  vessel's 
specifications  as  of  the  effective  date  of 
the  final  regulations  for  Amendment  10. 

Expiration  of  the  Moratorium  Permit 
Amendment  10  would  remove  the 
existing  provision  that  requires  a  vessel 
with  a  moratoriiun  permit  to  land 
summer  flounder  at  least  once  every  52 
weeks  to  retain  the  permit  This 
regulation  was  originally  intended  to 
reduce  effort  on  the  fishery  by 
eliminating  inactive  permits.  However, 
since  implemented  in  1993.  no  permits 
have  been  lost  as  a  result  of  this 
measure  and,  in  fact,  the  measure  may 
increase  effort  as  participants  fish 
merely  to  retain  their  permit  Therefore, 
the  elinunation  of  this  measure  may 
serve  to  decrease  fishing  effort. 

Transfer  of  Summer  Flounder  at  Sea 

Amendment  10  would  prohibit 
vessels  issued  a  summer  flounder 
moratorium  permit  from  transferring  or 
attempting  to  transfer  any  summer 
flounder  from  one  vessel  to  another 
vessel.  Transfer  means  to  begin  to 
remove,  to  remove,  to  pass  over  the  rail, 
or  to  otherwise  take  away  fish  from  any 
vessel  and  move  them  to  another  vessel. 
Currently,  there  is  no  such  prohibition. 
As  such,  vessels  might  be  able  to 
circumvent  regulations  such  as  trip 
limits,  and  Federal  and/or  state  permit 
requirements  by  transferring  fish  at  sea. 
These  actions  could  increase  effort  in 
the  summer  flounder  fishery. 

Filleting  at  Sea 

Amendment  10  would  allow  party/ 
charter  boats  to  fillet  summer  floimder 
at  sea  if  in  possession  of  a  state-issued 
permit  that  allows  filleting  of  stunmer 
flotmder  at  sea  and  possession  of  body 
parts  smaller  than  the  minimum  size. 

Commercial  Quota  System 

Amendment  10  would  not  change  the 
existing  commercial  quota  system. 
Ciurently.  the  coastwide  commercial 
quota  is  allocated  to  each  of  the  states 
from  Maine  to  North  Carolina,  based  on 
their  share  of  the  commercial  landings 
from  1980  through  1989. 

Technical  Changes 

In  50  CFR  part  648,  Fisheries  of  the 
Northeastern  United  States,  the  vessel 
replacement  requirements  for  the  scup. 
Ulex  and  Loligo  moratorium  fisheries  are 
presently  specified  by  referencing  the 
vessel  replacement  requirements  for  the 
summer  flounder  fishery.  As  a  residt. 


Federal  Regirter  /  Vol.  62,  No.  182  /  FWday.  September  19,  1997  /  Proposed  Rules 


49197 


any  change  to  the  regulatory  text  for  the 
vessel  replacement  requirements  for  the 
summer  flounder  fishery  would  result 
in  a  change  to  the  replacement 
provisions  for  those  other  fisheries. 
Since  the  vessel  replacement  measures 
for  these  other  moratorium  fisheries 
would  not  be  changed  by  Amendment 
10,  the  wording  in  the  regulations 
would  be  revised  in  order  to  mainfain 
their  current  vessel  replacement  criteria. 
That  is,  the  replacement  vessel 
provisions  for  the  Loligo  fishery  wotdd 
be  modified  to  maintain  the  original 
intent,  and  the  replacement  provisions 
for  the  ranaining  fisheries  would  be 
revised  to  reference  the  Loligo 
provisions. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12868. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation/of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows. 

The  proposed  rule  would  implement 
Amendment  10  by  revising  a  number  of  tlie 
regulation*  implementing  the  FMP  and  iU 
amendments  and  by  adding  a  number  of  new 
regulations.  Specifically,  the  proposed  rule 
would  modiiy  the  conunercial  minimiim 
mesh  size  requirement,  continue  the 
moratorium  on  entry  of  additional 
commercial  vessels,  modify  the  vessel 
replacement  criteria,  remove  provisions  that 
pertain  to  the  expiration  of  the  moratorium 
permit,  and  prohibit  transfer  of  summer 
flounder  at  sea.  Amendment  10  examined 
alternate  state  commercial  quoU  allocation 
mechanismg.  However,  no  change  was  made 
to  the  existing  state-by-sUte  system. 

The  requirement  thiat  minimum  mesh  size 
be  applied  throughout  the  net  would  impact 
an  estimated  42  percent  of  the  participants  in 
the  summer  flounder  fishery  (443  of  the 
1,063  i>ermit  holders);  the  other  620  are 
already  subject  to  raquiremenU  for  minimum 
mesh  tlm>ughout  the  net  because  they  hold 
northeast  Multispecies  vessel  penniu. 
Therefore,  a  substantial  number  of  small 
entities  (42  percent)  would  be  impacted  by 
this  rule.  However,  the  compliance  costs 
associated  with  the  measure  are  not 
significant  under  the  Regulatory  Flexibility 
Act.  Costs  were  broken  down  into  trip  or 
variable  costs  (e.g.,  fuel,  ice.  food)  and  yearly 
or  fixed  costs  (e.g.,  gear,  insurance,  engine 
and  gear  repair,  electronic  equipment 
expenses).  Labor  costs  were  not  included  in 
the  analysis  because  labor  is  generally  paid 
as  a  percentage  of  the  total  revenues  after 
certain  expenses  are  subtracted.  Compliance 
coste  are  less  than  l  percent  of  the  total 
annual  coste  for  ofEshore  vessels  and  1.45 
percent  for  the  smaller  inshore  vessels. 


Compliance  coste  reflect  the  cost  of  the  gear 
convereion  ranging  from  $775  for  inshore 
vessels  to  $1,354  for  offehore  vessels  versus 
annualized  vessel  costs  ranging  from  $39,695 
for  vessels  5-50  in  gross  registered  tonnage 
to  $171,692  for  vessels  greater  than  150  gross 
registered  tons. 

According  to  the  Council,  specific  data  are 
not  available  for  quantitative  analysis  of 
other  new  measiues  in  Amendment  10.  A 
qualitative  analysis  conducted  by  the  Council 
indicates  that  those  measures  would  have  no 
significant  impact  on  a  substantial  number  of 
small  entities  because  of  their 
implementation.  The  National  Marine 
Fisheries  Service  (NMFS)  reviewed  this 
analysis,  and  since  most  measures  proposed 
in  Amendment  10  are  administrative  in 
nature,  NMFS  concurs  that  the  measures 
would  result  in  no  significant  economic 
impacte  on  small  entities.  Additionally, 
several  provisions,  such  as  the  prohibition  of 
transferring  summer  flounder  at  sea  and  the 
vessel  replacement  criteria,  would  make  the 
FMP  consistent  with  the  Multispecies 
Fishery  Management  Plan,  and  therefore 
would  create  no  additional  impacte  for 
industry  participante  who  also  participate  in 
that  fishwy. 

List  of  Subjects  in  50  CFft  Part  648 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  15, 1997. 
DsTid  L.  Evans, 

Deputy  Assistant  A  dministratorfor  Fisheries. 
National  Marine  Fisheries  Serrice. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNTTEO  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Antfaortty:  18  U.S.C  1801  et  seq. 

2.  In  §648.4,  paragraph  (a)(3)(i)(BK2} 
is  removed,  and  paragraphs  (a)(3)(i)(C), 
(a)(5)(i)(A)(2).  (a)(5)(i)(C).  {a)(5)(ii)(A)(2}. 
(a)(5)(ii)(C).  (a)(6)(i)(A}(2).  (a)(6)(i)(C}  are 
revised  to  read  as  follows: 

S648.4    Veaeel  and  individual  eommereW 


(a)  •  •  • 
(3)  •  •  • 

(C)  Replacement  vessels.  To  be 
eligible  for  a  moratoriiun  permit,  the 
replacement  vessel  must  meet  the 
following  criteria: 

(1)  The  replacement  vessel's 
horsepower  may  not  exceed  by  more 
than  20  percent  the  horsepower  of  the 
vessel  that  was  initially  issued  a 
moratorium  permit  as  of  [INSERT 
EFFECTIVE  DATE  OF  THE  FINAL 
REGULATIONS). 

(2)  The  replacement  vessel's  length, 
CRT,  and  NT  may  not  exceed  by  more 


than  10  percent  the  length,  CRT,  and  NT 
of  the  vessel  that  was  iniUally  issued  a 
moratorium  permit  as  of  (INSERT 
EFFECTIVE  DATE  OF  THE  FINAL 
REGULATIONS). 

•  •        •        •        • 

(5)  •  •  • 

(i)  •  •  • 

(A)v 

(2)  The  vessel  is  replacing  such  a 
vessel  and  the  replacement  vessel  meets 
the  requirements  of  paragraph 

(a){5)(i)(C)  of  this  section. 

•  •        *        »        • 

(C)  Replacement  vessels.  To  be 
eligible  for  a  moratoriiun  permit  the 
replacement  vessel  must  be  replacing  a 
vessel  of  substantially  similar  harvesting 
capacity  that  is  judged  unseaworthy  by 
the  USOG,  for  reasons  other  than  lack  of 
maintenance,  or  that  involuntarily  left 
the  fishery  during  the  moratorium.  Both 
the  entering  and  replaced  vessels  must 
be  owned  by  the  same  person.  Vessel 
permits  issued  to  vessels  that 
involuntarily  leave  the  fishe^  may  not 
be  combined  to  create  larger 
replacement  vessels. 

•  •        •        •        • 

(ii)  •  •  • 

(A)  •  •  • 

{2)  The  vessel  is  replacing  such  a 
vessel  and  meets  the  requirements  of 
paragraph  (a)(5)(i)(C)  of  this  section. 

•  *        •        •        • 

(C)  Replacement  vessels.  See 
paragraph  (a)(5)(i)(C)  of  this  section. 

•  *        »        •        * 
(6)  •  •  • 

(A)-** 

(2)  The  vessel  is  replacing  such  a 
vessel  and  meets  the  requirements  of 
paragraph  (a)(5)(i)(C)  of  this  section. 
»        •        *        *        • 

(C)  Replacement  vessels.  See 
paragraph  (aM5)(i)(C)  of  this  section. 

•  •        •        •        • 

3.  In  §  648.13,  paragraph  (d)  is  added 
to  read  as  follows: 

f64e.13    Translarsalaa& 


(d)  All  persons  are  prohibited  from 
transfiBrring  or  attempting  to  transfer  at 
sea  summer  floimder  from  one  vessel  to 
another  vessel. 

4.  In  §  648.14,  paragraph  (})(9)  is 
added  to  read  as  follows: 

f64a.l4    ProhibHiona. 

•        •        •        •       • 

(9)  Offload,  remove,  or  otherwise 
transfer,  or  attempt  to  offload,  remove  or 
otherwise  transfer  summer  flounder 
from  one  vessel  to  another,  unless  that 
vessel  has  not  been  issued  a  summer 
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flounder  pennit  and  fishes  exclusively 

in  state  waters. 

•        *        *        •        • 

5.  In  §  648.103,  paragraph  (c)  is 
revised  to  read  as  follows: 

1648.103    Mtohnum  flsli  ataM. 

(c)  The  Tniniiniim  sizes  in  this  section 
apply  to  whole  fish  or  to  any  part  of  a 
fish  found  in  possession,  e.g.,  fillets, 
except  that  party  and  charter  vessels 
possessing  valid  state  permits 
authorizing  filleting  at  sea  may  possess 
fillets  smaller  that  the  size  specified  if 
all  state  requirements  are  met. 

6.  In  §  648.104,  paragraph  (a)(1)  is 
revised,  and  paragraph  (f)  is  added  to 
read  as  follows: 


f64a.104 

(a)  *  *  '  (1)  Otter  trawlers  whose 
owners  are  issued  a  simuner  flounder 
pennit  and  that  land  or  possess  100  or 
more  lb  (45.4  or  more  kg)  of  summer 
floimder  from  May  1  through  Octbber 
31.  or  200  lb  or  more  (90.8  kg  or  more) 
of  summer  flounder  from  November  1 
through  April  30,  per  trip,  must  fish 
with  nets  that  have  a  minimum  mesh 
size  of  5.5-inch  (14.0-cm)  diamond  or 
6.0-inch  (15.2-cm)  square  mesh  applied 
throughout  the  body.  exten8ion(s).  and 
codend  portion  of  the  net 

(f)  The  miniTniiTTi  net  mesh 
reqiiirement  may  apply  to  any  portion  of 
the  net  The  ipinimnm  mesh  size  and 
the  portion  of  the  net  regulated  by  the 
Tninitmim  mesh  slze  may  be  adjusted 
pursuant  to  the  procedures  in  §  648.100. 
(FR  Doc.  97-24922  Filed  9-18-97;  8:45  am] 
■LLMO  COM  isio-a-f 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphartc 
AdmmiatFallon 

50  CFR  Part  679 

[DoctotMo.  «7W29»6-721»-4)1;  LO. 
0730078] 

Rm0640^U(15 

Hahartaa  Of  ttw  Exduslva  Economic 
Zona  Off  Alaafca;  ExiMMion  of  Iha 
Intartm  Qroundflah  Obaarvar  Program 
through  1906 

hOBtcr:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  rule;  request  for 

comments. 

SUMMAflY:  NMFS  issues  a  proposed  rule 
to  implement  a  regulatory  amendment 
to  extend  writh  some  minor  revisions  the 


current  groimdfish  observer  coverage 
requirements  and  implementing 
regulations  for  the  North  Pacific 
Groundfish  Observer  Program  (Observer 
Program)  that  expire  December  31. 1997. 
This  action  is  necessary  to  assure 
uninterrupted  observer  coverage 
requirements  throiigh  1998.  This 
proposed  rule  also  provides  iu}tice  of 
proposed  changes  to  observer 
qualifications  and  observer  training/ 
briefing  requirements,  which  are  non- 
codified  elements  of  the  Observer 

Tms  action  is  intended  to  accomplish 
the  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs). 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  October  20. 1997. 
A0DRE8SES:  Comments  should  be  sent  to 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS,  P.O.  Box  21668. 
Juneau.  AK  99802,  Attii:  Lori  J.  Gravel, 
or  delivered  to  the  Federal  Building.  709 
West  9th  Street,  J\meau,  AK.  Copies  of 
the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  prepared  for  the  1997 
Interim  Groundfish  Observer  Program 
may  be  obtained  from  the  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802;  telephone:  907-586-7228. 
Copies  of  the  Regulatory  Impact 
Review/Initial  Regulatory  Flexibility 
Analysis(RIR/IRFA)  prepared  for  the 
proposed  regulatory  amendment  also 
may  be  obtained  from  this  address. 
FOR  FURTHER  WTORMATIOW  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 
SUPPtaKNTARV  MFORMATKM: 

Backgroand 

The  U.S.  groimdfish  fisheries  of  the 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  Area  in  the 
Exclusive  Economic  Zone  are  managed 
by  NMFS  under  the  FMPs.  The  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  Kia^uson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  are 
implemented  by  regulations  for  the  U.S. 
fisheries  at  50  CFR  part  679.  General 
regulations  that  also  pertain  to  U.S. 
fiuiaies  appear  at  subpart  H  of  50  CFR 
part  600. 

In  1996,  the  Council  adopted  and 
NMFS  implemented  the  Interim 
-    (koundfisn  Observer  Program.  The 
Interim  Groundfish  Observer  Program 
superseded  the  North  Pacific  Fisheries 
Research  Plan  and  extended  the  1996 


mandatory  groundfish  observer 
requirements  through  1997,  unless 
superseded  by  a  long-term  program  that 
addresses  concerns  about  carver  date 
integrity,  equitable  distribution  of 
observer  coverage  costs,  and  observer 
compensation  and  working  conditions. 
NMFS  continues  to  pursue  a  long-term 
solution  and  is  developing  an 
alternative  that  was  supported  by  the 
Council  at  ite  June  1997  meeting.  The 
Council  is  scheduled  to  take  final  action 
on  a  long-term  alternative  at  ite 
December  1997  meeting.  Given  that  this 
alternative  cannot  be  in  place  by 
January  1, 1998,  the  current  interim 
program  must  be  extended  to  assure 
uninterrupted  observer  coverage 
requirements. 

At  its  June  1997  meeting,  the  Council 
unanimously  requested  NMFS  to  extend 
through  1998  the  ciurent  interim 
program,  with  minor  revisions 
recommended  by  NMFS.  In  addition, 
the  Council  recommended  an 
adjiistment  to  the  existing  observer 
conflict-of-interest  standard  that 
prohibits  a  person  from  serving  as  an 
observer  if  that  {wrson  was  employed  in 
a  North  Pacific  fishery  during  the 
previous  12-month  period.  The  Council 
recommended  a  less  restrictive  standard 
that  would  prohibit  an  observer  from 
woridng  on  any  vessel  or  at  any 
shoreside  processor  owned  or  operated 
by  a  person  who  previously  employed 
the  obswver  during  the  previous  12- 
month  period.  Public  testimony  at  the 
Coimcil  meeting  indicated  that  the 
current  conflict-of-interest  standard  may 
be  too  restrictive  given  that  the  interim 
observer  program  does  not  address  the 
issue  of  an  adequate  observer 
compensation  package.  Until  the 
observers  are  more  adequately 
compensated,  they  may  need  to  engage 
in  non-observer  employment  in  North 
Pacific  fisheries. 

Proposed  Regulatory  Changes  For  The 
1998  Interim  Groundfish  Observer 
Program 

A  description  of  the  regulatory 
provisions  of  the  Interim  Groundfish 
Observer  Program  was  provided  in  the 
preambles  to  the  proposed  and  final 
rules  implementing  tnis  program  (61  FR 
40380.  August  2. 1996;  61  FR  56425. 
November  1, 1996).  Only  minor  changes 
from  the  1997  regulations  are  being 
proposed  for  1998.  They  are  described 
and  justified  below. 

1.  Extend  the  effactive  period  of  50 
CFR  679.50  through  December  31. 1998. 
The  1-year  extension  is  intended  to 
encompass  the  period  of  time  necessary 
for  NMFS  to  develop  a  long-term 
program  that  addresses  concerns  about 
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observer  date  integrity  and  observer 
compensation  and  working  conditions. 

2.  Revise  the  conflict-of-interest 
regulation  at  §  679.50{h)(2)(i)(A)(4)  to 
indicate  that  individuals  may  not  serve 
as  observers  on  any  vessel  or  at  any 
shoreside  processor  owned  or  operated 
by  a  person  who  previously  employed 
the  observer,  for  a  j)eriod  of  12 
consecutive  months  after  being 
employed  by  that  person.  This  revision 
is  less  restrictive  than  the  current 
regulation. 

3.  Expand  the  prohibition  at 
§  679.7(g)(1)  to  include  sexual 
harassment  and  bribery  as  unlawful 
interferences  with  an  observer.  The 
proposed  amendment  would  make  the 
regulations  consistent  with  section 
307(1)(L)  of  the  Magnuson-Stevens  Act 
NMFS  notes  that  situations  could  occur 
in  which  a  person's  (e.g.,  vessel  owner/ 
operator,  shoreside  processor  required 
to  have  observer  coverage)  offer  of 
employment  in  a  North  Pacific  fishery 
to  an  observer  carrying  out  observer 
duties  could  constitute  a  bribe.  Bribes 
and  sexual  harassment  are  prohibited 
under  section  307(1)(L)  of  the 
Magnuson-Stevens  Act  and  can  be 
prosecuted  as  criminal  offenses, 
punishable  by  fine  and/or 
imprisorunent 

4.  Revise  the  30-percent  observer 
coverage  requirement  regulation  at 

§  679.50(c)(vi)  and  (vli)  to  clarify  that 
required  coverage  is  specific  to  the  gear 
type.  This  means  that  observer  coverage 
obtained  for  a  vessel  using  hook-and- 
line  gear  cannot  be  used  to  comply  with 
observer  coverage  requiremente  for  the 
same  vessel  when  it  is  used  to  fish  with 
pot  gear. 

5.  Clarify  the  regulation  at 
§679.50(i)(2Mxiv)(G)  to  alleviate 
confusion  on  what  information  observer 
contractors  currenUy  are  required  to 
submit  to  NMFS.  The  proposed 
clarification  specifies  that  an  observer 
contractor  must  submit  completed  and 
unaltered  copies  of  signed  and  valid 
contracte  with  specific  entities  requiring 
observer  services  or  with  specific 
observers  to  the  Observer  Program 
Office  upon  request  Required  copies  of 
contracte  must  be  submitted  by  mail  or 
fax  Types  of  signed  and  valid  contracte 
include  the  contracts  an  observer 
contractor  has  with:  (a)  vessels  required 
to  have  30-percent  observer  coverage, 
(b)  vessels  required  to  have  100-^)ercent 
observer  coyerage.  (c)  shoreside 
processors  required  to  have  30-percent 
observer  coverage,  (d)  shoreside 
processors  required  to  have  100-percent 
observer  coverage,  or  (e)  observera  (to 
include  contracte  for  the  various 
compensation  or  salary  levels  of 


observers,  the  levels  being  based  on 
observer  experience). 

6.  Correct  the  regulation  at 
§  679.50(j)(7)(iv)  that  referenced  the 
wrong  paragraph.  The  1997  Interim 
&oundfish  Observer  Program 
regulations  at  §679.50{j)(7)(iv)  steted 
that  "(tjhe  appeals  officer  must  base  the 
decision  on  the  administrative  records 
complied  under  paragraphs  (jK5)  or 
(i)(7)  of  this  section,  as  appropriate." 
The  correct  references  are  to  paragraphs 
(j)(5)  or  (j)(6).  This  proposed  revision 
replaces  "(i)(7)"  with  "(j)(6)". 

Non-codified  Elements  Of  The  Observer 
Program 

Three  elemento  of  the  1997  Observer 
Program  were  not  codified  in  regulation: 
(1)  Observer  qualifications,  (2)  observer 
training/briefing  requirements,  and  (3) 
NMFS's  selection  criteria  for  observer 
contractors.  These  elemente  were 
published  in  the  Federal  RegistBr  (61 
FR  40380.  August  2, 1996)  and  are 
available  upon  request  Although  they 
were  not  codified,  they  are  viewed  as  a 
part  of  the  rule  and  NMFS  will  publish 
a  notification  in  the  Federal  Kegister 
and  provide  an  opportimity  for  public 
comment  prior  to  rhanging  any  of  these 
elemente.  NMFS  proposes  making 
minor  revisions  to  two  of  the  elemente 
as  follows: 

1.  Revise  item  "B"  of  the  "NMFS 
Observer  Qualifications — Education  and 
Experience  Standards"  to  require 
observers  to  have  taken  at  least  one 
course  that  used  extensively 
dichotomous  keys.  During  trainings 
observers  spend  approximately  15  hours 
of  class  time  in  fish  identification 
lectures  and  laboratories.  Much  of  this 
time  is  spent  identifying  fish  to  species 
using  dichotomous  kejrs.  Observers  with 
previous  course  work  using 
dichotomous  keys  are  better  able  to 
<apply  that  training. 

2.  Revise  the  "NMFS  Observer 
Training/Briefing  Requiremente"  to 
require  all  prior  observers  to  complete  a 
4-day  briefing  prior  to  their  first 
deployment  in  any  calendar  year.  One- 
day  briefings  would  be  required  prior  to 
subsequent  deployments  within  a 
calendar  year.  Additional  briefing  time 
is  required  to  fiilly  prepare  observers  to 
use  the  new  observer  electronic 
reporting  package  (ATLAS),  to  review 
any  other  regulatory  or  programmatic 
changes  on  an  annual  basis,  and  to 
engage  in  an  aimual  review  of  species 
identification,  enabling  observers  to 
complete  more  efficientiy  that  aspect  of 
their  duties. 

The  observer  qualifications,  as 
proposed  to  be  revised,  are  set  forth 
below.  NMFS'  selection  criteria  for 


observer  contractors  would  remain 
unchanged. 

A.  Prospective  observers  must  have  a 
bachelor's  degree  or  higher  from  an 
accredited  college  or  university  with  a 
major  in  one  of  the  natural  sciences. 

B.  Candidates  must  have  a  miniTiniin 
of  30  semester  hours  or  equivalent  in 
applicable  biological  sciences  with 
extensive  use  of  dichotomous  keys  in  at 
least  one  coiuse.  Candidates  must  also 
have  successfully  completed  at  least  one 
undergraduate  course  in  mathematics 
and  one  in  stetistics  worth  a  combined 
total  of  at  least  5  semester  hours.  In 
addition,  all  applicants  are  required  to 
have  computer  skills  that  enable  them  to 
work  competentiy  with  standard 
datebase  software  and  computer 
hardware. 

C  Prospective  observers  are  also 
required  to  complete  successfully  any 
screening  test(s)  administered  by  NMFS. 
These  teste  would  measure  basic 
mathematics,  algebra,  and  computer 
skills  as  well  as  other  abilities  necessary 
for  successful  job  {>erfonnance. 

D.  If  a  sufficient  number  of  candidates 
meeting  these  educational  prerequisites 
is  not  available,  the  observer  contractor 
may  seek  approval  from  NMFS  to 
substitute  individuals  with  either  a 
senior  standing  in  an  acceptable  major, 
or  with  an  Associate  of  Arte  {AJi.) 
degree  in  fisheries,  %rildlife  scieiu»,  or 
an  eouivalent 

E.  If  a  sufficient  nvunber  of 
individuals  meeting  the  above 
qualifications  is  not  available,  the 
observer  contractor  may  sedc  approval 
from  NMFS  to  hire  individuals  %rith 
other  relevant  ex{>erience  or  training. 

F.  To  qualify  for  certification,  all 
prospective  observers  must  undergo    ' 
safety  and  cold  water  survival  training 
that  requires  the  prospective  observoa 
to  demonstrate  their  ability  to  property 
put  on  an  immersion  suit  in  a  specified 
time  period,  enter  the  water,  travel 
apimudmately  50  m  to  a  ladder,  and 
climb  out  of  the  water. 

The  additional  mathematics, 
stetistics,  and  computer  skills 
requiremente  reflect  the  increased 
responsibilities  of  observers  and  are 
similar  to  the  observer  qualifications 
that  would  have  been  required  under 
the  Research  Plan,  had  it  been  fully 
implemented.  The  NMFS  observer 
training/briefing  requiremente  are  set 
forth  below. 

A.  Observms  who  have  completed  a 
deployment  must  be  recertified  prior  to 
another  deployment.  All  observers  will 
be  required  to  complete  a  4-day  briefing 
prior  to  their  first  deployment  in  any 
calendar  year.  One-day  briefing  will  be 
required  prior  to  subsequent 
deployments  within  a  r»\tmA%r  year. 
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Certification  following  1-  or  4-day 
briefings  will  expire  after  1  month  if 
deployment  is  delayed.  Observers  who 
have  not  been  deployed  for  a  period  of 
18  months  will  be  required  to  complete 
a  3-week  training  course. 

B.  If  an  observer  is  not  deployed 
within  1  month  after  completion  of 
training,  the  individual  must  complete  a 
1-day  briefing.  If  the  observer  is  not 
deployed  wimin  3  months  after  training, 
the  individual  must  complete  a  4-day 
briefing.  If  the  observer  is  not  deployed 
within  6  months  after  training,  the 
individual  must  retake  the  full  training 

course. 

C.  Observers  may  be  required  to 
attend  an  additional  4-day  briefing 
based  upon  an  evaluation  of  data 
collected  during  their  most  recent 
deployment 

Claaaification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  1 2866. 

The  proposed  changes  occurring 
through  ttds  regulatory  action  are  within 
the  scope  of  issues  thoroughly  analyzed 
for  the  implementation  of  the  1997 
Interim  Groundfish  Observer  Program 
(61  FR  56425,  November  1, 1996). 
Therefore,  the  EA/RIR/FRFA  prepared 
for  the  Interim  Groundfish  Observer 
Program  and  the  preambles  to  the 
proposed  and  final  rules  implementing 
that  program  (61  FR  40380.  August  2, 
1996;  61  FR  56425,  November  1  1996) 
are  incorporated  by  reference  into  the 
analysis  prepared  for  this  action.  This 
action  is  a  necessary  adjustment  to  the 
rules  governing  the  Interim  Groundfish 
Observer  Program  and  will  provide  the 
same  benefits  as  listed  in  the  EA/RIR/ 
FRFA  for  the  Interim  Groundfish 
Observer  Program,  dated  August  27. 
1996.  A  copy  of  this  analysis  is  available 
from  NMFS  (see  A00«E88E8).  The 
changes  caused  by  this  action  are 
consistent  with  the  intent  and  purpose 
of  the  Interim  Groujidfish  Observer 
Program. 

NMFS  prepared  an  IRFA  as  part  of  the 
RIR.  which  describes  the  impact  this 
proposed  rule  would  have  on  small 
entities,  if  adopted.  Based  on  the 
analysis,  it  was  determined  that  this 
proposed  rule  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  this 
analysis  is  available  irom  the  Coiuicil 
(see  ADDRESSES).  Observer  costs  borne 
by  vessels  and  processors  are  based  on 
whether  an  observer  is  aboard  a  vessel 
and  on  overall  coverage  needs.  Higher 
costs  are  borne  by  those  vessels  and 
shoreside  processors  that  require  higher 
levels  of  coverage.  Most  of  the  catcher 
vessels  participating  in  the  groundfish 


fisheries  off  Alaska  and  required  to 
carry  observers  (i.e.,  vessels  60  ft  LOA 
and  longer)  meet  the  definition  of  a 
small  entity  under  the  RFA.  In  1995, 
about  270  catcher  vessels  carried 
observers.  These  catcher  vessels  would 
not  be  further  economically  impacted  by 
observer  coverage  levels  because  the 
proposed  rule  would  not  implement  any 
changes  in  observer  coverage  levels. 

Under  the  proposed  rule,  an  observer 
conflict-of-interest  regulation  would  be 
relaxed,  thereby  potentially  creating 
increased  employment  opportunities  for 
observers.  Five  observer  contractors  are 
likely  to  be  affiacted  by  this  proposed 
rule.  All  are  considered  small  entities, 
and  none  are  likely  to  experience 
significant  economic  impacts.  Given 
that  observers  are  contracted  employees 
of  observer  contractors,  this  proposed 
change  could  increase  the  economic 
benefits  realized  by  observer 
contractors. 

Although  the  proposed  number  of 
observer  briefing  days  required  in  a  12- 
month  period  would  increase  from  2  to 
4  under  the  proposed  rule,  the  number 
of  observer  briefing  days  required  for 
subsequent  deployments  within  a 
calendar  year  would  decrease  bom  2  to 
1.  The  net  change  in  number  of  observer 
briefing  days  is  anticipated  to  be 
minimal.  The  briefing  day  costs 
(lodging,  per  diem)  are  approximately 
$135-200  per  day  and  are  dependent  on 
the  briefing  location  (Alaska  or 
Washington).  The  cost  is  borne  by  either 
the  observer  or  the  observer  contractor 
and  is  dependent  upon  the  specific 
contractual  arrangements  between  these 
entities.  The  briefing  day  costs  are 
typically  passed  on  from  the  observer  or 
the  observer  contractor  to  the  vessel  or 
processor  that  is  required  to  have  the 
observer  coverage.  In  1996, 384 
observers  (employed  by  five  observer 
contractors)  were  briefed  for  the  North 
Pacific  groundfish  fisheries. 

The  RFA  requires  that  the  IRFA 
describe  sipuficant  alternatives  to  the 
proposed  mle  that  accomplish  the 
stated  objectives  of  the  applicable 
statutes  and  that  minimize  any 
significant  impact  on  small  entities. 
Consistent  with  the  stated  statutory 
objectives,  the  IRFA  must  discuss 
significant  alternatives  to  the  proposed 
rule  such  as  (1)  establishing  different 
reporting  requirements  for  small  entities 
that  take  into  account  the  resotirces 
available  to  small  entities;  (2) 
consolidation  or  simplification  of 
reporting  requirements;  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  allowing  exemptions 
from  coverage  for  small  entities. 
Alternatives  that  addressed  modifying 
reporting  requirements  for  small  entities 


or  the  use  of  performance  rather  than 
design  standards  for  small  entities  were 
not  considered  by  the  Council  or  in  this 
analysis.  Such  alternatives  are  not 
relevant  to  this  proposed  action  and 
would  not  mitigate  the  impacts  on  small 
entities.  Allowing  exemptions  for  small 
entities  from  this  proposed  action 
would  not  be  appropriate  because  the 
objective  to  assure  uninterrupted 
observer  coverage  requirements  through 
1998  could  not  be  achieved  if  small 
entities  were  exempted. 

The  EA/RIR/FRFA  prepared  for  the 
Interim  Groundfish  Observer  Program 
(61  FR  56425,  November  1.  1996) 
included  the  North  Pacific  Fisheries 
Research  Plan  (Research  Plan)  as  an 
alternative.  However,  the  Research  Plan 
is  no  longer  a  viable  alternative  to  the 
proposed  interim  observer  program.  The 
political  and  economic  concerns  that 
led  the  Council  to  repeal  the  Research 
Plan  still  exist  Furthermore,  fees 
collected  in  1995  were  refunded  in  early 
1996  and  if  the  Research  Plan  was 
pursued  as  the  preferred  alternative, 
start-up  funding  would  have  to  be 
collected  again.  Regulations 
implementing  the  existing  observer 
program  will  expire  at  the  end  of  1997. 
It  is  not  feasible  to  implement  a  fee- 
based  observer  program  by  the  end  of 
this  year,  which  would  be  necessary  to 
provide  observer  coverage  for  the  1998 
groimdfish  fisheries.  The  preferred 
alternative  for  an  interim  observer 
program  is  the  only  option  that  could  be 
implemented  by  1998  so  that  the 
groimdfish  fisheries  could  commence 
without  interruption. 

This  proposed  rule  contains  a  revised 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  This  collection-of-information 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
0648-0318.  The  estimated  current 
burden  for  submission  of  observer 
contract  information  is  15  minutes. 

Public  comment  is  sought  regarding: 
Whethor  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  rather  the  information 
has  practical  utility:  the  accuracy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technolo^. 
Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
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to  the  requirements  of  the  PRA,  unless 
that  collection-  of-information  displays 
a  cunentiy  valid  OMB  control  number. 
Since  the  repeal  of  the  Research  Plan 
and  at  the  direction  of  the  Council. 
NMFS  has  been  developing  a  long-term 
alternative  program  structure  to  address 
the  problems  identified  with  the  current 
observer  program  stincture.  The  Council 
is  scheduled  to  take  final  action  at  its 
December  1997  meeting. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  15, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— RSHEMES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  ftw  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C  773  et  sea.,  1801  et 
seq..  and  3631  et  aeq. 

2.  In  §679.7,  paragraph  (g)(1)  is 
revised  to  read  as  follows: 


f>7S.7    ProMbMons. 

(g)... 

(1)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  sexually  harass, 
bribe,  or  interfiBre  with  an  observer. 
•        *        •        •        • 

3.  In  §679.50,  the  section  heading, 
paragraphs  (c)(l)(vi)  and  (vii). 
a»)(2)(i)(A)(4).  (i)(l)(iii).  introductory 
text  of  (i)(2)(xiv),  (i)(2)(xiv)(G),  and 
0)(7)(iv)  are  revised  to  read  as  follows: 

f679J0    Qroundllsh  Obeefvei  Progreni 
applicable  through  Decembsr  31,  tMS. 

»        »        •        »        • 

(1)  •  •  * 

(vi)  A  catcher/processor  or  catcher 
vessel  fishing  with  hook-and-line  gear 
that  is  required  to  carry  an  observer 
under  paragraph  (c}(l)(v)  of  this  section 
mtist  carry  an  observer  during  at  least 


one  entire  fishing  trip  using  hook-and- 
line  gear  in  the  Eastern  Regulatory  Area 
of  the  GOA  during  each  calendar  quarter 
ill  which  the  vessel  participates  in  a 
directed  fishery  for  groundfish  in  the 
Eastern  Regulatory  Area  using  hook- 
and-line  gear. 

(vii)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  fl  (18.3 
m)  LOA  fishing  with  pot  gear  that 
participates  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groundfish  in  a 
calendar  quarter  must  carry  an  observer 
during  at  least  30  percent  of  its  fishing 
days  while  using  pot  gear  in  that 
calendar  quarter  and  during  at  least  one 
entire  fishing  trip  using  pot  gear  in  a 
calendar  quarter  for  each  of  the 
groundfish  fishery  categories  defined 
under  paragraph  (c)(2)  of  this  sectron  in 
which  the  vessel  participates. 

(h)*** 
(2)  •  •  • 

(i)  •  '  • 
(A)  •  •  • 

(4)  May  not  serve  as  observers  on  any 
vessel  or  at  any  shoreside  processor 
owned  or  operated  by  a  person  who 
previously  employed  the  observer,  for  a 
period  of  12  consecutive  months  after 
being  employed  by  that  person. 


copies  of  signed  and  valid  contracts 
with  specific  entities  requiring  observer 
services  or  with  specific  observers  must 
be  submitted  to  the  Observer  Pribram 
Office  upon  request  Types  of  signed 
and  valid  contracts  include  the 
contracts  an  observer  contractor  has 
with: 

[1]  Vessels  required  to  have  observer 
coverage  as  spedfied  at  paragraphs 
(c)(l)(i)  and  (iv)  of  this  section, 

(2)  Vessels  required  to  have  observer 
coverage  as  specified  at  paragraphs 
(c)(lKii),  (v),  and  (vii)  of  this  section. 

(5)  Shoreside  processors  required  to 
have  observer  coverage  as  specified  at 
paragraph  (d)(l)(i)  of  this  section, 

(4)  Shoreside  processors  required  to 
have  observer  coverage  as  spwrified  at 
paragraph  (d)(l)(ii)  of  this  section. 

(5)  Observen  (to  include  contiacU  for 
the  various  compensation  or  salary 
levels  of  observen.  the  levels  being 
based  on  observer  experience). 

Required  copies  of  contracts  must  be 
submitted  by  mail  or  foxed  to:  NMFS 
Observer  Program  Office,  7600 
Sandpoint  Way  Northeast,  Seattle,  WA 
98115-0070;  fox  number  206-526-4066. 


(i)  *  •  • 

(1)  •  •  • 

(iii)  Term.  Observer  contracton  will 
be  certified  through  December  31, 1998. 
Observer  contractors  can  be  decertified 
or  suspended  by  NMFS  under  paragraph 
(j)  of  this  section. 

(2)  •  •  • 

(xiv)  Providing  the  following 
information  to  the  Observer  Program 
Office  by  electronic  transmission  (e- 
mail).  fax,  or  other  method  specified  by 
NMFS.  ' 

(G)  A  completed  and  unaltered  copy 
of  each  type  of  signed  and  valid  contract 
(including  all  attachments,  appendices, 
addendums,  and  exhibits  incorporated 
into  the  contract)  an  observer  contractor 
has  with  those  entities  requiring 
observer  services  under  paragraphs  (c) 
and  (d)  of  this  section  and  with 
observen.  Completed  and  unaltered 


(7)  •  •  * 

(iv)  If  the  appeals  officer  grants  review 
based  on  the  written  petition,  he  or  she 
may  request  further  written  explanation 
fitjm  observers,  observer  contracton,  or 
the  decertifying  officer  or  suspending 
officer.  The  appeals  officer  will  then 
render  a  written  decision  to  affirm, 
modify,  or  terminate  the  suspension  or   ^ 
decertification  or  return  the  matter  to 
the  suspending  or  decertifying  official 
for  further  findings.  The  appeals  officer 
must  base  the  decision  on  the 
administrative  records  compiled  under 
paragraphs  (j)(5)  or  0)(6)  of  this  section, 
as  appropriate.  The  appeals  officer  will 
serve  the  decision  on  observen  or 
observer  contracton  and  any  afRliates 
involved,  peraonally  or  by  certified 
mail,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 
•        •        •        •        • 

[FR  Doc  97-25011  FUad  9-18-97;  8:45  am) 
■UJNQ  OOK  aB1»4S^ 
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DEPARTMEHT  OF  AGRICULTURE 

Office  of  the  Secretary 

Determination  of  Total  Amounts  and 
Quota  Period  for  Tariff-Rate  Quotae  for 
Raw  Cane  Sugar  and  Certain  Imported 
Sugars;  Syrups,  and  Molasses 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  establishes  the 
aggregate  quantity  of  1,800,000  metric 
tons,  raw  value,  or  raw  cane  sugar  that 
may  be  entered  under  subheading 
1701.11.10  during  fiscal  year  (FY)  1998, 
with  600.000  metric  tons  subject  to 
possible  cancellation.  This  notice  in 
addition  establishes  the  aggregate 
quantity  of  50,000  metric  tons  (raw 
value  basis)  for  certain  sugars,  syrups 
and  molasses  that  may  be  entered  under 
/subheadings  1701.12.10, 1701.91.10, 
1701.99.10, 1702.90.10,  and  2106.90.44 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  during  FY  1998. 
EFFECTIVE  DATE:  September  17, 1997. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  the  Import  Policy  and 
Programs  Division  Director,  Foreign 
Agriculttiral  Service,  Room  5531,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C  20250- 
1000. 

FOR  FURTHER  INFORMATXW  CONTACT: 
Stephen  Hammond  (Division  Director, 
Import  Policy  and  Programs  Division). 
202-720-2916. 

SUPPI.EMBITARY  INFORMATION:  Paragraph 
(a)(i)  of  additional  U.S.  note  5  to  chapter 
17  of  the  HTS  provides  in  pertinent  part 
as  follows: 


The  aggregate  quantity  of  raw  cane  sugar 
entered,  or  withdrawn  from  warehouse  for 
consumption,  under  subheading  1701.11.10, 
during  any  fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms  of 
raw  value),  not  less  than,  1,117,195  metric 
tons,  aa  shall  be  esUblished  by  the  Secretary 
of  Agriculture  *  *   *,  and  the  aggregate 
quantity  of  sugars,  syrups  and  molasses 


entered,  or  withdrawn  from  warehouse  for 
consumption,  under  subheadings  1701.12.10. 
1701.91.10. 1701.99.10, 1702.90.10  and 
2106.90.44,  during  any  fiscal  year,  shall  not 
exceed  in  the  aggregate  an  amount  (expressed 
in  terms  of  raw  value),  less  than  22,000 
metric  tons,  as  shall  be  established  by  the 
Secretary.  With  either  the  aggregate  quanUty 
for  raw  cane  sugar  or  the  aggregate  quantity 
for  syrups,  sugars  and  molasses  other  than 
raw  cane  sugar,  the  Secretary  may  reserve  a 
quota  quantity  for  the  importation  of 
specialty  sugars  as  defined  by  the  United 
States  Trade  Repreaentative. 

These  provisions  of  paragraph  (a)(i)  of 
additional  U.S.  note  5  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agriculture  to  establish  the  total 
amoimts  (expressed  in  terms  of  raw 
value)  for  imports  of  raw  cane  sugar  and 
certain  other  sugars,  syrups,  and 
molasses  that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  of  the  tariff-rate 
quotas  for  entry  during  the  fiscal  year 
beginning  October  1. 

USDA  issued  a  press  release  on  July 
9. 1997,  soliciting  comment  regarding 
the  FY  1998  TRQ  administrative 
approach.  Approximately  40  comments 
were  received.  All  but  three  of  the 
comments  were  either  neutral  or 
supportive  of  the  current  administrative 
approach,  although  many  suggested 
changes  that  would  lead  to  higher  or 
lower  prices  in  the  U.S.  domestic 
market.  Some  suggested  a  change  in  the 
trigger  level.  Those  suggestions  ranged 
from  a  level  of  13.5  percent  to  17 
percent,  with  the  producers  supporting 
a  lower  trigger  level  and  the  refiners  and 
manu&cttirers  supporting  the  higher 
end  of  the  trigger  level  suggestions.  One 
of  the  comments  suggested  abolishment 
of  he  TRQ,  and  two  other  comments 
suggested  that  USDA  return  to  an  ad  hoc 
method  of  determining  the  TRQ. 

After  carefully  considering  those 
comments,  USDA  will  use  a  15.5 
percent  trigger  for  the  allocation  or 
cancellation  of  600,000  metric  tons, 
200,000  tons  in  January,  March,  and 

May. 

Allocaitons  of  tne  quota  amounts 
among  supplying  cotmtries  and  areas 
will  be  made  by  the  United  States  Trade 
Representative. 


Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
paragraph  (a)  of  additional  U.S.  note  5 
to  chapter  17  of  the  HTS,  that  an 
aggregate  quantity  of  up  to  1.800.000 


metric  tons,  raw  value,  of  raw  cane 
sugar  described  in  subheading 
1701.11.10  of  the  HTS  may  be  entered 
or  withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1,  1997,  through  September  30. 
1998.  Of  this  quantity,  1,200,000  metric 
tons  will  be  immediately  available,  to  be 
allocated  by  the  United  States  Trade 
Representative,  and  the  remaining 
600,000  metric  tons  will  be  held  in 
reserve. 

If  the  stocks-to-use  ratio  published  in 
the  January  1998  World  Agricultural 
Supply  and  Demand  Estimates 
(WASDE)  is  equal  to,  or  less  than,  15.5 
percent  (roimded  to  the  nearest  tenth), 
an  additional  200,000  metric  tons  of  the 
reserved  quantity  for  raw  cane  sugar 
will  be  available  for  allocation.  If  the 
stocks-to-use  ratio  published  in  the 
January  1998  WASDE  is  greater  than 
15.5  percent.  200,000  metric  tons  of  the 
reserved  quantity  for  raw  cane  sugar 
will  be  automatically  canceled  without 
further  notice. 

If  the  stocks-to-use  ratio  published  in 
the  March  1998  WASDE  is  equal  to.  or 
less  than.  15.5  percent,  an  additional 
200,000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  will  be 
available  for  allocation.  If  the  stocks-to- 
use  ratio  published  in  the  March  1998 
WASDE  is  greater  than  15.5  percent. 
200.000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  will  be 
automatically  canceled  without  further 
notice. 

If  the  stocks-to-tise  ratio  published  in 
the  May  1998  WASDE  is  equal  to,  or 
less  than,  15.5  percent,  an  additional 
200,000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  will  be 
available  for  allocation.  If  the  stocks-to- 
use  ratio  published  in  the  May  1998 
WASDE  is  greater  than  15.5  percent, 
200.000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  will  be 
automatically  canceled  without  further 
notice. 

I  have  further  determined  that  an 
aggregate  quantity  of  up  to  50.000 
metric  tons,  raw  value,  of  certain 'sugars, 
syrups,  and  molasses  described  in 
subheadings  1701.12.10, 1701.91.10, 
1701.99.10, 1702.90.10,  and  2106.90.44 
of  the  HTS  may  be  entered  or 
withdrawn  from  warehouse  for 
consimaption  during  the  period  from 
October  1, 1997  through  September  30, 
1998. 1  have  further  determined  that  out 
of  this  quantity  of  50.000  metric  tons. 


the  quanti^  of  4,656  metric  tons,  raw 
value,  is  reserved  for  the  importation  of 
specialty  sugars.  These  quota  amounts 
may  be  allocated  among  supplying 
countries  and  areas  by  the  United  States 
Trade  Representative. 

I  will  issue  Certificates  of  Quota 
Eligibility  (CQEs)  to  aUow  the 
Philippines,  Brazil,  and  the  Dominican 
Republic  to  ship  up  to  25  percent  of 
each  coimtry's  allocation  at  the  low-tier 
tariff  during  each  quarter  of  FY  1998. 
Australia.  Guatemala.  Argentina.  Peru. 
Panama.  EI  Salvador.  Columbia,  South 
Africa,  and  Nicaragua  will  be  allowed  to 
ship  up  to  50  percent  of  their  initial 
allocations  in  the  first  six  months  of  FY 
1998,  Unentered  allocations,  during  any 
quarter  or  six  month  period,  may  be 
entered  in  any  subsequent  period.  For 
all  other  countries,  CQEs  corresponding 
to  each  country's  allocation  may  be 
entered  at  the  low-tier  tariff  at  any  time 
during  the  fiscal  year.  Should  country 
allocations  result  fiom  the  January, 
March,  and  May  blocks,  they  may  be 
entered  subsequent  to  their  allocation 
byUSTR. 

Mexico's  North  American  Free  Trade 
Agreement  (NAFTA)  access  to  the  U.S. 
market  is  established  at  25.000  metric 
tons  raw  value  (27.558  short  tons  raw 
value).  That  access  will  be  for  either  raw 
or  refined  sugar,  but  total  access  under 
the  refined  sugar  allocation  and  the  raw- 
sugar  allocation  is  not  to  exceed  25.000 
metric  tons.  Mexico's  NAFTA  access  for 
either  raw  or  refined  sugar  is  established 
in  Annex  703.2. 

Signed  at  Washington,  DC  on  September 

Dan  GUckmaa. 

Secretary  of  Agriculture. 

IFR  Doc.  97-25071  Filed  9-17-97;  12:46  pm] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUNO  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  end 
Deletions 

AQBICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  conunodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 
EFFECTIVE  DATE:  October  20. 1997, 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Stiite  403. 
1735  Jefiierson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
•UPPLEMENTARY  INFORMATION:  On  June  8. 
July  18.  25  and  August  1. 1997.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (62  FR  31065.  38518, 
40049  and  41339)  of  proposed  additions 
to  and  deletions  from  the  Procurement 
List 

AdditJons 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
yrhe  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fiimish  the 
commodity  and  services  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List 

Acconlingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 


Aviation  Branch  Facility.  BuildiDs 
1480.  San  Diego.  California 
Laundry  Service,  Transient  Personnel 
Unit,  Bachelor  Enlisted  Quarters  ft 
Bachelor  Officer  Quarters  Naval 
Station,  San  Diego,  California 
Order  Processing  Service,  McGuire  Air 
Force  Base.  New  Jersey 
This  action  does  not  affect  cunent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 
Deletions 

I  certify  that  the  foUowing  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  sevme 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  iiimish  the 
commodities  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that 'the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 
Wrench,  Pipe 
5120-00-277-1461 
5120-0O-277-1486 
5120-00-277-1485 

Oefnljf  L.  MiUaBan, 

Executive  Director. 

[FR  Doc.  97-24987  FUed  9-18-97;  8:45  am] 

HJJNQ  CODE  6IB3-01-P 


Commodity 

BotUe.  OU  Sample 
8125-01-082-9697 

Services 

Food  Service  Attendant.  U.S.  Coast 
Guard  Activities  New  York,  Fort 
Wadsworth.  Staten  Island.  New  York 

Janitorial/Grounds  Maintenance.  Naval 
Air  Station  North  Island,  San  Diego 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 


Procurement  Ust;  Proposed  Additions 

AQBICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
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coaunodities  to  be  fumwhed  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECQVED  ON  OR 
BEFORE:  October  20. 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jeflierson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the, proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  numbm  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  foUovmig  conunodities 
have  been  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 
Paper,  Tabulating  Machine 
7530-0Q-24&-4847 
7530-00-057-9487 
7530-00-731-5363 
NPA:  Tarrant  Coimty  Association  for  the 

Blind,  Fort  Worth,  Texas 
Beverly  L.  Milkman, 
Executive  Director. 

(PR  Doc.  97-24988  Filed  9-18-97;  8:45  am] 
MUMQ  CODE  t3S3-01-P 


DEPARTMENT  OF  COMMERCE 


Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Logbook 
Family  of  Forms. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0648-0018. 
Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Burden:  21,257  hours. 
Number  of  Respondents:  7,469 
(multiple  responses). 

Avg  Hours  Per  Response:  2  to  15 
minutes,  depending  upon  the  logbook 
involved. 

Needs  and  Uses:  Under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act,  Ragional  Fishery 
Management  Councils  develop  fishery 
management  plans  (FMPs)  to  conserve 
and  manage  marine  resources.  One  of 
the  management  measures  taken  to 
oversee  regulated  fisheries  is  to  require 
fishermen  to  maintain  logbooks  on  their 
catch.  There  are  14  logbook  programs 
associated  with  this  clearance  request. 
The  catch  and  effort  data  are  needed  for 
scientific  analyses  that  support  critical 
conservation  and  management  decisions 
that  are  made  by  national  and 
international  fishery  management 
agencies. 

Affected  Public:  Businesses  or  other 
for-profit  organizations;  individuals. 
Frequency:  On  occasion,  every  trip. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Conunerce. 
Room  5327, 14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  725  17th  Street.  NW.. 
Washington,  DC  20503. 

Dated:  September  11. 1997. 
Linda  Engefaneiar, 

Departmental  Forms  Clearance  Officer. 
(FR  Doc.  97-24879  Filed  9-18-97;  8:45  am) 

BOJJNQ  COOC:  3i10-21-P 


DEPARTMENT  OF  COMMERCE 

SutHTiission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Permit  Family  of 
Forms. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0648-0202. 
Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Burden:  34,662  hours. 
Number  of  Respondents:  44.202. 
Avg.  Hours  Per  Response:  Varies 
depending  on  the  requirement  but 
ranges  between  1  minute  and  5  hours. 

Needs  and  Uses:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  and  the 
Atlantic  Tunas  Convention  Act,  the 
Secretary  of  Commerce  has 
.responsibility  for  the  conservation  and 
management  of  marine  fishery 
resources.  Participants  in  the  marine 
fishing  industry,  including  vessel 
owners,  operators  and  fish  dealers,  who 
wish  to  participate  in  controlled 
Northeast  Regional  fisheries  must  apply 
for  and  obtain  permits.  Observer  and 
call-in  requirements  are  also  included  in 
this  information  collection  request. 
Without  this  information,  the  fisheries 
in  the  Northeast  Region  could  not  be 
managed. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals, 
federal  government,  state,  local  or  tribal 
govemmenL 
Frequency:  On  occasion,  annually. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  I>avid  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  725  17Ui  Street.  NW.. 
Washington.  DC  20503. 
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Dated:  September  11, 1997. 
Uoda  Engelmeier. 

Departmental  Forms  aearance  Officer. 
(FR  Doc.  97-24880  FUed  9-18-97;  8:45  am] 
MUMQ  CODE:  M1».«»^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Censue 

Survey  of  Program  Dynwnica— 1996 

ACTION:  Proposed  collection:  Comment 
request 


SUiHARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  18. 
1997. 

A0ORE8SE8:  Direct  all  written  commenU 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitiition  Avenue,  NW,  Washinston, 
DC  20230. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Michael  McMahon,  Bureau 
of  the  Census,  FOB  3,  Room  3387. 
Washington,  DC  20233-8400,  (301)  457- 
3819. 

SUPPIBKHTARY  INFORMATION: 
LAbetract 

The  Survey  of  Program  Dynamics 
(SPD)  is  a  household-based  survey 
designed  as  a  data  collection  vehicle 
that  can  provide  the  basis  for  an  overall 
evaluation  of  how  well  welfare  reforms 
are  achieving  the  aims  of  the 
Administration  and  the  Congress,  and 
meeting  the  needs  of  the  American 
people. 

The  SPD  will  be  a  lai^ge,  longitudinal, 
nationally-representative  study  that 
measures  participation  in  welfere 
programs,  inclutUng  both  programs  that 
are  being  reformed  and  those  that 
remain  unchanged.  The  SPD  will  also 
measure  other  important  social, 
economic,  demographic,  and  family 
changes  that  will  allow  analysis  of  the 
effectiveness  of  the  welfare  reforms 

With  the  August  22, 1996  signing  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(Pub  L.  104-193).  the  Census  Bureau  is 


required  to  conduct  the  SPD.  using  as 
the  sample  the  households  from  the 
1992  and  1993  Survey  of  Income  and 
Program  Participation  (SIPP).  The 
information  obtained  will  be  used  to 
evaluate  the  impact  of  this  law  on  a 
sample  of  previous  welfare  recipients 
and  future  recipients  of  assistance  iinder 
new  state  programs  funded  under  this 
law  as  well  as  assess  the  impact  on 
other  low-income  families.  Issues  of 
particular  attention  include  weUare 
dependency,  the  length  of  wel&re 
spells,  the  causes  of  repeat  welfare 
spells,  educational  enrollment  and  work 
trairung,  health  care  utilization,  out-of- 
wedlock  births,  and  the  status  of 
children. 

The  first  interview  for  the  SPD  was  a 
bridge  survey  conducted  in  the  spring  of 
1997.  The  bridge  survey  %viU  provide  a 
link  to  baseline  data  for  the  period  prior 
to  the  implementation  of  the  welbre 
reform  activities. 

n.  Method  of  DaU  CollectioB 

The  SPD  is  a  longitudinal  study  of 
welfare-related  activities,  with  the 
sample  respondents  originally  selected 
from  1992  and  1993  SIPP  panels. 
Intarviewi  wme  conducted  in  a  bridge 
sonejr  ia  1997.  DetM  collection  will  be 
caadmMi  kam  1996  to  2001.  Data  will 
be  ooDec^ad  ■■!■■  a  Computer- Assisted 
^      rfCAPI)  automated 
iaetnnnent,  from  a 
J  n|Heaentative  sample  of  the 
■tfanalized  resident 
m  Ihring  in  the  U.S.  for  all 
iKea,  and  households. 
«•  at  least  15  years  of  age 
at  Ae  *t^ae  of  the  interview  will  be 
eligible  to  be  in  the  survey.  A  separate 
interview  will  be  obtained  for  each 
adolescent  member,  ages  12  to  17,  of  our 
sample  households.  The  adolescent 
interview  will  be  administered  by 
audio-cassette,  while  the  adolescent 
records  the  answers  in  a  paper  answer 
booklet 

A  small  sample  of  households  vtrill  be 
selected  for  reinterview.  The 
reinterview  process  assiu^s  that  all 
households  were  properly  contacted,    . 
and  that  the  data  are  valid. 


in.Oata 

OMB  Number:  0607-0838. 

Fonn  Number;  CAPI  Automated  - 
Instrument. 

7)ye  o/i?eweH';  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Household 
Respondents:  42,000. 

Estimated  Number  of  Adolescent 
Respondents:  7,800. 

Estimated  Number  of  Reinterview 
Respondents:  1,500. 


Estimated  Time  Per  Response:  30 
minutes  per  respondent  (60  minutes  per 
household),  30  minutes  pet  adolescent 
aged  12-17  years,  10  minutes  per 
reinterview. 

Estimated  Total  Annual  Burden 
Hours:  25,150. 

.,    Estimated  Total  Aimual  Costs:  No 
costs  to  the  respondents  other  than  their 
time. 

Respondent's  Obligation:  Voluntary. 

Lagd  ABtherily:  Tide  13  United  States 
Code,  Section  182  and  Public  Law  104-193, 
Section  414  (signed  8/22/96)  Title  42  United 
States  Ck>de,  Section  614). 

IV.  Reqnast  Cor  Qnmwnti 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  Ihe 
agency's  estimate  of  burden  (including 
hours  and  cost)  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  qiulity,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and  or 
included  in  the  request  of  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  15, 1997. 
Linda  Engelmeier. 

Departmental  Forms  aearance  Officer,  Office 
of  Management  and  Organization. 
FR  Doc.  97-24886  Filed  9-18-97;  8:45  a.m.) 
BtUMQ  cooc  »to-m-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  AdminlatrBtion 

North  American  Free-Trade 
Agreement.  Article  1904  NAFTA  Panel 
Reviews;  RequeM  for  Panel  Review 

AQEMCY:  NAFTA  Secretariat,  United 
States  Section.  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review. 


SUMMARY:  On  September  2,  1997  CINSA. 
S.A.  de  C.V.  and  Esmaltaciones  de  Norte 
America.  S.A.  de  C.V.  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
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Agreement.  Panel  review  was  requested 
of  the  final  antidumping  duty 
administrative  review  made  by  the 
International  Trade  Administration,  in 
the  antidumping  investigation 
respecting  Porcelain-on-Steel  Cookware 
from  Mexico.  This  determination  was 
published  in  the  Federal  Registar,  62, 
42.496  on  August  7, 1997.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-97-1904-07  to  this  request. 
FOR  FURTHER  tttfK)RMATK)N  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLaefTARY  MFORMATKM:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  frx)m  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
flu7es  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
September  2, 1996,  requesting  panel 
review  of  the  final  antidiunping  duty 
administrative  review  described  above. 
The  Rules  provide  that 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  2.  1997); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filjjag  a  notice  of 
appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  notice  of  appearance  is 
October  17. 1997);  and 


(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  md  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  Saptmbar  15. 1997. 
J— MS  E.  nofciiii, 

Umtorf  States  Secmtaiy.  NAFTA  Seentariat. 
IFR  Doc.  97-24906  Filed  9-18-97;  8:45  ami 

■LUNQ  COOC  lB1«-4rT-^ 


COMMTTTEEFORTHE 

IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Exteneloo  d  Tewporwy  Amendment 
to  the  RequlranMnta  for  Participating 
In  tlw  Special  Acoeaa  Progam  for 
Caribbean  Baain  Countrtas 

September  15, 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
amendment  of  requirements  for 
participation  in  the  Special  Access 
Program  for  a  temporary  period. 

EFFECTIVE  DATE:  September  23,  1997. 
FOR  FURTHER  INFORIfUTION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-3400. 
SUPPLBCNTARV  aVORMATION:     ^ 

AiUhiMity:  Exacntive  Order  11651  of  March 
3. 1972.  as  amended:  saction  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  and  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  legieln-  on  September  20, 
1996  (61  FR  49439)  announced  the 
temporary  amendment  to  the  foreign 
origin  exception  for  findings  and 
trimmings  under  the  Special  Access 
Program.  By  date  of  export,  the  foreign 
origin  exception  for  findings  and 
trimmings,  iitcluding  elastic  strips  of 
less  than  one  inch  in  width,  under  the 
Special  Access  Program  were 
temporarily  amended  to  include  non- 
U.S.  formed,  U.S.  cut  interlinings  for  the 
period  September*23. 1996  through 
September  22, 1997  for  men's  and  boys' 
suit  jackets  and  suit-type  jackets  in 
Categories  433,  443,  633  and  643.  In  the 
aggregate,  such  interlinings.  findings 
and  trimmings  must  not  exceed  25 
percent  of  the  cost  of  the  components  of 
the  assembled  article.  This  amendment 
is  being  extended  for  a  six-month  period 


beginning  on  September  23, 1997  and 
extending  through  March  22. 1998  for 
men's  and  boys'  suit  jackets  and  suit- 
type  jackets  in  Categories  433,  443, 633 
and  643  entered  under  the  Special 
Access  Program  (9802.00.8015) 
provided  they  are  cut  in  the  United 
States  and  are  of  a  type  described  below: 

(1)  A  chest  type  plate,  "hymo"  piece 
or  "sleeve  header"  of  wovwi  or  welf- 
inserted  warp  knit  construction  of 
coarse  unimal  hair  or  man-made 
filaments  used  in  the  manufartuie  of 
men's  or  boys'  tailored  suit  jackets  and 
suit-type  j«ickets; 

(2)  A  weft-inserted  warp  knit  fabric 
which  contains  and  exhibits  properties 
of  elasticity  and  resilience  which  render 
the  fabric  especially  suitable  for 
attachment  by  fusing  with  a  thermo- 
plastic adhesive  to  the  coat-front,  side 
body  or  back  of  men's  or  boys'  tailored 
suit  jackets  and  suit-tyne  jackets. 

(3)  A  woven  fabric  wnich  contains 
and  exhibits  properties  of  resiliency 
which  render  the  fabric  especially 
suitable  for  attachment  by  fusing  with  a 
thermo-plastic  adhesive  to  the  coat- 
front,  side  body  or  back  of  men's  or 
boys'  tailored  suit  jackets  and  suit-type 
jadcets. 

TroyH.  Cribb, 

Chairman,  Ck)mmittaefor  the  Implementation 

ttf  Textile  AgreementM. 


Cowninaa  for  the 


ofTtattta 


Septambar  15. 1997. 
Commissicmer  of  Customs. 
Department  of  the  Treanuy.  WoMhington.  DC 
20229. 
Dear  Commissionsr  This  directive  amends 
but  does  not  cancel  the  directive  issued  to 
you  on  September  16. 1996.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concama  the 
foreign  origin  exception  for  findings  and 
trimmings  under  the  Special  Access  Program. 
Efiective  on  September  23. 1997.  by  data  of 
export,  you  are  directed  to  extend,  for  the  six- 
month  period  September  23, 1997  through 
March  22, 1998.  the  amendment  to  treat  non- 
U.S.  formed.  U.S.-cut  interlinings.  further 
described  below,  for  men's  and  boys'  wool 
and  man-made  fiber  suit  jackets  and  suit-type 
jackets  in  Categories  433.  443.  633  and  643 
as  qualifying  for  the  exception  for  findings 
and  trimmings,  including  elastic  strips  less 
than  one  inch  in  width,  created  imder  the 
Special  Access  Program  established  effective 
September  1, 1986  (see  51  FR  21208).  la  the 
aggregate,  such  interlinings,  findings  and 
trimmings  must  not  exceed  25  percent  of  the 
cost  of  the  com{>onants  of  the  assembled 
article. 

The  amendment  implemented  by  this 
directive  shall  be  of  a  temporary  nature.  Tha 
amendment  will  terminate  on  March  22. 
1998.  by  date  of  export. 

As  described  above.  non-U.S.  formed.  U.S.- 
cut  interlinings  may  be  used  in  imports  of 
men's  at  boys'  suit  jackets  and  suit-type 
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jackets  entered  under  the  Special  Access 
Program  (9802.00.8015)  provided  they  are  cut 
in  the  United  States  and  of  a  type  described 
below: 

(1)  A  chest  plate,  "hymo"  piece  or  "sleeve 
header"  of  woven  or  weft-inserted  warp  knit 
construction  of  coarse  animal  hair  or  man- 
made  filaments  used  in  the  manuhctiire  of 
nens  or  boys'  tailored  suit  jackeU  and  suit- 
type  jackets; 

(2)  A  weft-inserted  warp  knit  fabric  which 
contains  and  exhibits  properties  of  elasticity 
and  resilience  which  render  the  fabric 
especially  suitable  for  attachment  by  fusing 
with  a  thermo-plastic  adhesive  to  the  coat- 
front,  side  body  or  back  of  men's  or  boys' 
tailored  suit  jackets  and  suit-type  jackets. 

(3)  A  woven  fabric  which  contains  and 
exhibiU  properties  of  resihency  which  render 
the  fabric  especially  suitable  for  attachment 
by  fusing  with  a  thermo-plastic  adhesive  to 
the  coat-front,  side  body  or  back  of  men's  or 
boys'  tailored  suit  jackets  and  suit-type 
jackeU. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 

TroyRCribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  97-24869  PUed  9-18-97;  8:45  am] 


■UMG  COK  3810-DR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

R«|uaat  for  Public  Commenta  on 
Bllalaral  Conaultatlons  with  tha 
Qovammant  of  Thailand 

September  15, 1997. 
AOBICV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 


FOR  FURTHER  *«F0RMAT10N  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commwce,  (202)  482- 
4212.  For  information  on  categories  for 
which  consultations  have  baen 
requested,  call  (202)  482-3740. 

Aathority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act  ^ 

On  August  28. 1997.  under  the  terms 
of  Article  6  of  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  Government  of  the 
United  States  requested  consultations 
with  the  Government  of  Thailand  with 


respect  to  yam.  85%  or  more  by  weight 
artificial  staple  fiber.  Category  603, 
produced  or  manufactured  in  Thailand. 
The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Thailand,  the 
Government  of  the  United  States 
reserves  its  right  to  establish  a  twelve- 
month limit  of  not  less  than  1 ,664.653 
kilograms  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
yam  of  85%  or  more  artificial  staple 
fiber  in  Category  603,  produced  or 
manufactured  in  Thailand. 

A  summary  statement  of  serious 
damage,  the  actual  threat  of  serious 
damage  or  the  exacerbation  of  serious 
damage  concerning  Category  603 
follows  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  603  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  603  is  mvited  to  submit  10 
copies  of  such  comments  or  information 
to  Troy  H.  Cribb.  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  IXI 20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Thailand. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  ptiblic 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.553(a)(l)  relating 
to  matters  which  constitute  "a  foreign 
affiurs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  603.  Should  such  a  solution  be 
reached  in  consuJtations  with  the 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 


RMieter. 

AdesG 


L  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELA-nON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registn-  notice  61  FR  66263, 
published  on  December  17, 1996). 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Imjdemmtatioa 
of  Textile  Agreements. 

Snmauoy  of  Stalaaient  in  Support  of 

Kaqnart  iir  CoosohatioBs  Under  Aitkla  • 
of  the  ATC— Thailand 

Category  6(»-Yam,  85  Parcant  or  more  br 
Wai^  Artificial  Staple  Fiber 
AegMtiee? 

The  USG  has  determined  that  the 
increese  in  imports  of  yam  for  sale,  85 
percent  or  more  by  weight  artificial 
staple  fiber.  Category  603,  has  caused 
serious  damage,  or  actual  threat  thereof, 
to  the  industry  in  the  United  Sutes 
producing  like  and/or  directly 
competitive  yam  for  sale. 

Imports  of^e  subject  yam  from  ail 
sources  increased  by  15.9  percent  in 
1996  over  1995.  a  net  increase  of  neerly 
2.0  million  kilograms.  Domestic  ordfeis 
fell  by  19.5  percent  and  domestic 
production  declined  7.7  percent  in  1996 
as  inventories  increased  by  17.4  percent 
Increasing  low-valued  imports  forced 
domestic  spirmers  to  cut  their  prices 
and  margins  to  remain  price 
competitive.  Mills  cut  prices  in  1996 
arid  continued  to  lose  orders  to  imports 
with  unfilled  orders  dropping  19.5 
percent  in  1996  below  the  1995  level. 
During  the  first  quarts  of  1997  domestic 
industry  orders  fell  26.3  percent,  as 
inventories  increased  22.3  percent  and 
production  fell  20  percent  from  the 
same  period  last  year. 

Capacity  utilization  declined  as 
production  fell,  causing  severe  nMrgiq 
pressure  as  fixed  costs  had  to  be 
allocated  over  fewer  sales,  which  cut 
gross  margins.  Compounded  with  the 
pressiire  to  lower  prices,  mills' 
profitability  evaporated.  Seventy-oight 
percent  of  the  companies  reported 
declining  profitability  in  1996  on  the 
product  in  question.  Two  mills  fell 
victim  to  the  margin  squeeze  and  shut 
down.  Production  worker  employment 
in  the  defined  industry  lost  a  total  of 
403  jobs  in  1996.  More  jobs  were  lost  in 
1997,  as  another  firm  exited  the 
business,  resulting  in  a  net  loss  of  619 
jobs  from  1995  to  the  first  quarter  of 
1997. 

The  use  concluded  that  the  increase 
in  imports  from  1995  to  1996  is  the 
direct  cause  of  serious  damage  to  the 
industry  as  reflected  in  the  industry's 
declining  production,  the  substantial 
increese  in  inventories,  the  industry's 
deteriorating  financial  performance,  and 
the  significant  fell  in  unfilled  orders, 
man-hours,  and  employment 
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The  USG  has  also  determined  that 
serious  damage  to  this  industry  is 
directly  attributable  to  a  sharp  and 
substantial  increase  in  imports  of  the 
subject  yam  from  Thailand.  Imports 
from  Thailand  have  increased 
significantly,  both  absolutely  and 
relative  to  domestic  production  and 
world  imports,  thereby  increasing 
Thailand's  shore  of  U.S.  imports  and  the 
U.S.  market.  Thailand's  low-valued 
imports  adversely  afiected  U.S. 
domestic  prices.U.S.  imports  of  the 
subject  yam  from  Thailand  rose  to 
1.279.683  kilograms  in  1996.  an  increase 
of  22.3  percent  above  the  1,046.174 
kilograms  imported  during  1995.  In  the 
first  quarter  of  1997,  imports  frtim 
Thailand  surged  to  610,843  kilograms. 
85.8  percent  above  the  328,698 
kilograms  imported  In  the  first  quarter 
of  1996.  Imports  from  Thailand  for  the 
year  ending  June  1997  reached 
1,557.205  kilograms,  39.7  percent  above 
the  1.114.926  kilograms  imported 
during  the  same  period  a  year  earlier. 

The  USG  further  determined  that 
increases  in  imports  of  the  subject  yam 
from  all  soxirces  constitute  the  actual 
threat  of  serious  damage  or  the 
exacerbation  of  serious  damage  to  the 
defined  domestic  industry  producing  a 
like  and/or  directly  competitive 
product,  and  that,  based  on  sharp  and 
substantial  increases  in  imports  of  the 
subject  product  from  Thailand,  such 
threat  was  attributable  to  Thailand. 

IFR  Doc.  97-24a©8  Filed  9-1S-07;  8:45  am] 

■HJJNQ  COOK  »\o-tm^ 


DEPARTMENT  OF  DEFENSE 

Daportmant  of  tha  Air  Forca 

HQ  USAF  Sctantific  Advtaory  Board 
Maeting 

The  C2  Advisory  Group  Meeting  in 
support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  Norfolk. 
VA  on  October  29-30. 1997,  from  8:00 
a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Bubara  A.  CannidMsl. 
AHemate  Air  Force  Federal  Register  Liaison 
Officer. 
[FR  Doc.  97-2490S  Filed  9-10-97;  8:45  am] 

MUJNOCOOe  3»1»-*1-P 


DEPARTMENT  OF  DEFENSE 
Dapartmant  of  tha  Army 
Sciantmc  Advisory  Board 

AOBICY:  Armed  Forces  Institute  of 

Pathology  (AFIP).  DOD. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  (92-463)  annoimcement  is  made 
of  the  following  open  meeting: 

Name  of  Committee:  Scientific 
Advisory  Board  (SAB). 

Dates  of  Meeting:  1^-14  November 
1997. 

Place:  Armed  Forces  Institute  of 
Pathology.  Building  54. 14th  St  &  Alaska 
Ave..  NW.  Washington.  DC  20306-6000. 

Time:  8:00  a.m.-4:30  p.m.  (13 
November  1997);  8:00  a.m.-12:00  p.m. 
(14  November  1997). 
FOR  FURTHER  MFORMATKM  COKTACT:  Mr. 
Ridgely  Rabold,  Center  for  Advanced 
Pathology  (CAP),  AFIP,  Building  54. 
Washington.  DC  20306-6000.  phone 
(202)  782-2553. 

SUPPt^MNTARY  MFONMATION: 

General  function  of  the  board:  The 
Scientific  Advisory  Board  provides 
scientific  and  professional  advice  and 
guidance  on  programs,  policies,  and 
procedures  of  the  AFIP. 

Agenda:  The  Board  will  hear  status 
reports  from  the  AFIP  Deputy  Directors. 
Center  for  Advanced  Pathology  Director, 
the  National  Museimi  of  Health  and 
Medicine,  and  each  of  the  pathology 
'    departments.  Board  Members  will  visit 
several  of  the  pathology  departments. 

Open  board  discussions:  Reports  Mrill 
be  given  on  all  visited  departments.  The 
reports  will  consist  of  findings, 
recoounended  areas  of  further  research, 
and  suggested  solutions.  New  trends 
and/or  technologies  will  be  discussed 
and  goals  established.  The  meeting  is 
open  to  the  public. 
MaiyV.YonlB. 

AHemate  Army  Federal  Liaison  Officer. 
(FR  Doc.  97-24899  Filed  9-18-97;  8:45  ami 

BNXBia  oooc  sne-os-H 


DEPARTMENT  OF  EDUCATION 

Notica  of  Propoaad  Information 
Collaction  Raquasts 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  proposed  information 
collection  requests. 


;  The  Deputy  Chief  Information 

OfBcer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 


proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  1, 1997.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
November  18. 1997. 
addresses:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  ACEairs, 
Attention:  Dan  Chenok,  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  ft 
D  Streets,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  SW..  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651.  or  should 
be  electronic  mailed  to  the  internet 
address  «FIRB9ed.gov.  or  should  be 
foxed  to  202-708-9346. 
FOR  FURTHER  »»)RMAT10N  CONTACT:  ^ 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt^MENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  intf^rested 
:    Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
-    Federal  law.  or  substantially  interfere 
with  any  agmcy's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
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Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested.  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biutlen.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  conunent 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  thu 
collection  on  the  respondents,  including 
through  the  use  of  ii^rmation 
technology. 

Dated:  September  15, 1997. 

Gloria  Pnter, 

Deputy  Chief  Infoanation  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Elementary  amd  Secondaiy 
Education 

Type  of  Review:  Revision. 

Title:  Applications  for  Assistance 
(sections  8002  and  8003)  and  State 
Certification  Requests  (section  8009) — 
Impact  Aid. 

Abstract.  A  local  educational  agency 
must  submit  an  application  to  the 
Department  to  receive  Impact  Aid 
payments  under  sections  8002  or  8003 
of  the  Elementary  and  Secondary 
Education  Act  (l^SEA).  and  a  State 
requesting  certification  under  section 
8009  of  the  ESEA  must  submit  data  for 
the  Secretary  to  determine  whether  the 
State  has  a  qualified  equalization  plan 
and  may  take  Impact  Aid  payments  into 
consideration  in  allocating  State  aid. 

Additional  Information:  This 
application  has  been  revised  as  a  result 
of  an  amendment  to  Title  Vm  of  the 
Elementary  and  Secondary  Education 
Act  Section  3(a)  of  the  Impact  Aid 
Technical  Amendments  of  1996  (P.L. 
104-195)  added  section  8003(a)(4)  to  the 
Impact  Aid  law.  This  amendment 
authorizes  the  Impact  Aid  program  to 
consider  United  States  military 


dependents  living  off  base  ("military  b" 
children)  as  if  they  were  living  on  base 
("military  a"  children)  when  base 
housing  is  undergoing  renovation.  This 
provision  will  result  in  increased 
pajrments  for  applicants  with  qualifying 
children.  Therefore,  the  Department  is 
seeking  approval  for  the  new  Table  9  to 
be  added  to  the  previously  approved 
Impact  Aid  application  for  FY  1999. 
An  emergency  clearance  has  been 
requested  by  October  1. 1997  for  the 
following  reasons:  (1)  If  not  approved  in 
time,  it  would  cause  public  harm 
because  it  will  result  in  payments  being 
delayed  to  all  section  8003  applicants; 
and  (2)  section  8005  of  the  Impact  Aid 
law  requires  the  Secretary  to  establish  a 
deadline  for  the  submission  of  Impact 
Aid  applicants.  Late  applications  would 
result  in  reduced  payment  or  no 
payment  at  all.  The  Secretary 
established  a  deadline  of  January  31 
through  regulations  (34  CFR  Section 
222.3(a)).  It  is  necessary  to  receive  an 
emergency  clearance  of  Table  9  so  that 
applicants  have  sufficient  time  to 
comply  with  the  application  deadline. 

mquency:  Annually 

Affected  Public:  Individuals  or 
households;  Federal  Government;  State. 
Local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Aimual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  925,698. 
Buinen  Hours:  943,318. 

(FR  Doc.  97-24887  Filed  9-18-97;  8:45  am] 
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DEPAfTTMENT  OF  ENERGY 

Notioa  Of  Intant  To  Prapara  a  High- 
Laval  Waste  and  Facilttias  Disposition 
Environmantal  impact  Statamant. 
Idaho  Falls,  ID 

AQBICY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statemenL 

SUMMARY:  The  Department  of  Energy 
(DOE)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  alternatives  for  managing  Uie 
high-level  waste  and  associated 
radioactive  wastes  and  focilities  at  the 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL). 
Under  the  terms  of  a  1995  Settlement 
Agreement  with  the  State  of  Idaho. 
whiclL  has  been  incorporated  into  a 
court  order.  DOE  agreed  to  treat  high- 
level  radioactive  wastes  currently  stored 
at  the  Idaho  Chemical  Processing  Plant 
(ICPP)  at  INEEL  and  remove  these 
wastes  from  Idaho.  The  proposed  EIS. 
titled  the  High-Level  Waste  and 
Facilities  Disposition  Environmental 


Impact  Statement,  will  assist  the 
Department  in  mating  the  decisions 
necessary  for  management  of  these 
radioactive  wastes  in  a  manner  that  will 
comply  with  applicable  laws  and 
regulations,  and  protect  the 
environment  and  the  health  and  safiaty 
of  the  workers  and  the  public  in  a  cost- 
effective  manner. 

This  EIS  will  be  tiered  from  two 
Environmental  Impact  Statements:  (1) 
the  Department  of  Energy  Programmatic 
Spent  Nuclear  Fuel  Management  and 
Idaho  National  Engineering  Laboratory 
Environmental  Restoration  and  Waste 
Management  Programs  EIS  (SNF  ft  INEL 
EIS.  issued  in  April  1995),  and  (2)  the 
DOE  Waste  Management  Programmatic 
Environmental  Impact  Statraient  (WM 
PEIS.  issued  in  May  1997).  As  a  result, 
this  EIS  will  make  use  of  previously 
developed  information  and  analyses. 

The  DOE's  prop>osed  action  is  to  treat 
high-activity  calcine  and  sodium- 
bearing  liquid  radioactive  wastes  in  a 
new  focility  using  a  radionuclide 
partitioning  technology  to  separate  high- 
level  waste  from  low-level  waste.  The 
proposed  action  would  also  include 
closure  of  1 1  imderground  storage  tanks, 
the  New  Waste  Calcining  Facility,  and 
associated  laboratories  and  support 
huildings  at  the  ICPP. 

This  EIS  will  consider  reasonable 
alternatives  for  treatment  of  the  hi^- 
activity  calcine  and  the  sodium-bearing 
wastes,  and  for  dispositioning  of 
focilities  associated  with  those  wastes. 
Alternatives  ranging  from  grouting 
wastes  in  existing  high-level  waste 
focilities  at  the  ICPP  Tank  Farm  to  the 
complete  removal  and  disposal  of  these 
wastes  will  be  considered.  Alternatives 
involving  the  separation  of  only  the 
transuranic  constituents  from  the 
wastes,  seperation  of  and  removal  of 
hazardous  wastes,  and  full  actinide  and 
metal  recoveiy  will  also  be  considered. 

DOE  will  conduct  public  scoping 
workshops  on  this  proposed  EIS  on 
October  16.  In  Idaho  Falls.  ID  and  on 
October  23. 1997.  in  Boise.  ID. 

DATES:  DOE  announces  two  public 
workshops  and  welcomes  public 
discussion  on  the  scope  of  the  EIS, 
including  the  ahematives  the 
Department  is  considering.  This  public 
scoping  period  begins  with  the 
publication  of  this  notice  in  the  Federal 
Segister  and  will  continue  until 
November  24, 1997.  DOE  invites  other 
Federal  agencies,  Native  American 
tribes,  State  and  local  governments  and 
the  general  public  to  comment  on  the 
scope  of  this  EIS. 

Two  public  worlcshops  will  be  held 
during  this  scoping  period: 
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1.  October  16,  1997,  7:00-9:30  p.m.  at 
Shilo  Inn.  780  Lindsay  Blvd.,  Idaho 
Falls,  ID. 

2.  October  23. 1997.  6:00-8:30  p.m. 
Boise  Centre  on  the  Grove,  Boise,  ID. 

These  workshops  will  provide  the 
public  with  information  about  the 
proposed  project,  and  an  opportimity  to 
suggest  reasonable  alternatives  that  the 
Department  should  consider.  Written 
comments  may  be  submitted  to  the  DOE 
at  these  workshops,  sent  by  fecsimile  to 
(208)  526-5678.  or  mailed  to  the  EIS 
Document  Manager,  Mr.  T.  L. 
Wichmann,  at  the  address  listed  below. 

To  ensure  consideration,  DOE  must 
receive  scoping  comments  by  November 
24, 1997,  although  IX)E  will  consider 
comments  received  after  November  24, 
1997,  to  the  extent  practicable. 
ADDRESSES:  To  request  information 
about  this  EIS,  or  to  be  placed  on  the 
EIS  document  distribution  list,  please 
call  the  24-hour  toll-free  information 
line  at  1-888-918-5100.  Written 
comments  on  this  EIS  should  be  sent  to: 
Thomas  L.  Wichmann,  High-Level 
Waste  and  Facilities  Disposition  EIS. 
U.S.  Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Place,  MS 
1108,  Idaho  Falls,  ID  83402,  Facsimile: 
(208) 526-5678. 

For  general  information  about  the 
DOE  National  Environmental  Policy  Act 
(NEPA)  process,  please  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585-0119,  Phone: 
(202)  586-^600,  Messages:  (800)  472- 
2756.  Facsimile:  (202)  586-7031. 

SUPPlfMENTARY  INF0RMATK3N: 

Purpose  and  Need  for  Agency  Action 

The  Department  of  Energy  must 
decide  how  to  treat,  store,  and  dispose 
of  high-level  radioactive  waste  that  has 
been  generated  by  spent  fuel  and 
irradiated  target  reprocessing  operations 
at  the  INEEL.  Most  of  the  high-level 
waste  at  the  ICPP  resulted  from 
reprocessing  spent  nuclear  fuel  to 
recover  enriched  uranium  from  naval 
reactor  fuel,  and  from  reprocessing 
miscellaneous  government  and  "special 
case"  commercial  nuclear  fuel 
materials.  This  waste  typically  contains 
highly  radioactive,  short-lived  fission 
products  as  well  as  long-lived 
radioactive  isotopes.  High-level  iwaste  at 
the  ICPP  is  "mixed  waste"  because  in 
addition  to  radioactive  substances,  it 
contains  hazardous  chemicals  and  toxic 
heavy  metals  that  are  regulated  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  or  constituents 
that  exhibit  hazardous  characteristics 


(e.g.,  corrosivity)  as  defined  under 
RCRA.  To  protect  the  environment  and 
public  health,  the  highly  radioactive 
and  long-lived  radioactive  portions  of 
this  waste  must  be  stabilized  and 
isolated  from  the  human  environment 
(as  in  a  geologic  repository),  after  the 
chemically  hazardous  constituents  have 
been  appropriately  treated. 

The  INEEL  reprocessed  spent  nuclear 
fuel  at  the  ICPP  from  1952  to  1990, 
resulting  in  liquid  radioactive  waste  that 
is  stored  at  the  ICPP  Tank  Farm.  The 
Tank  Farm  consists  of  eleven  300,000- 
gallon  underground  stainless  steel  tanks 
surrounded  by  concrete  vaults.  Since 
1963,  this  liquid  radioactive  waste  has 
been  undergoing  conversion  into  a  dry, 
stable,  granular  powder  called  calcine, 
using  the  waste  calcining  facility  at  the 
ICPP.  Calcined  waste  would  require 
additional  treatment  to  be  suitable  for 
disposal  in  a  geologic  repository.  The 
calcine  material  is  presently  stored  in 
above-  and  below-ground  bins  at  the 
ICPP,  referred  to  as  the  "calcine  bin 
sets." 

Radioactive  liquid  waste  resulting 
from  the  cleanup  of  extraction  plant 
solvent  and  decontamination  processes 
at  the  ICPP  also  is  stored  in  the  Tank 
Farm.  This  waste  contains  large 
quantities  of  sodium  and  potassium 
nitrates  with  transuranic  radioactive 
isotopes  (i.e.,  isotopes  having  atomic 
numbers  greater  than  uranium)  that 
have  long  decay  times.  This  waste, 
although  not  produced  from  spent 
nuclear  fuel  reprocessing,  historically 
has  been  managed  as  high-level  waste 
because  some  of  its  physical  and 
chemical  properties  are  similar  to  those 
of  high-level  waste.  Additional  waste 
testing  and  characterization  may  result 
in  its  reclassification  as  mixed 
transuranic  waste  or  mixed  low-level 
waste. 

In  October  1995,  the  State  of  Idaho, 
the  Department  of  the  Navy,  and  the 
Department  of  Energy  settled  the  cases 
of  Public  Service  Co.  of  Colorado  v.  Batt, 
No.  CV  91-0G35-S-EIL  P.  Id.)  and 
United  States  v.  Batt,  No.  CV-91-0065- 
S-EJL  (D.Id.).  Certain  conditions  of  the 
Idaho  Settlement  Agreement/Court 
Order  obligate  the  Department  to: 

•  Complete  the  process  of  calcining 
all  remaining  non-sodiiun  bearing  liquid 
high-level  waste  by  June  30,  1998; 

•  Commence  negotiating  with  the 

-  State  of  Idaho  by  December  1999  a  plan 
and  schedule  for  the  treatment  of 
calcined  waste; 

•  Complete  the  calcination  of 
sodiimi-bearing  liquid  high-level  wastes 
by  December  2012;  and 

•  Treat  all  high-level  waste  currently 
at  the  INEEL  so  that  it  is  ready  to  be 


moved  out  of  Idaho  by  a  target  date  of 
2035. 

As  part  of  its  proposed  management 
strategy,  EXDE  proposes  to  use 
radionuclide  partitioning  for  radioactive 
liquid  and  calcine  waste  treatment, 
grouting  for  immobilizing  the  resulting 
low-level  waste  stream,  and  glass 
vitrification  for  immobilizing  the 
resultant  high-level  waste  stream.  The 
EIS  will  andyze  the  proposed  action 
and  reasonable  waste  management 
alternatives  to  meet  the  requirements  of 
the  Settlement  Agreement/Court  Order 
and  other  applicable  requirements. 

The  EIS  Schedule 

The  Settlement  Agreement/Court 
Order  mandates  that  the  ICPP  high-level 
radioactive  waste  be  prepared  for 
removal  fitim  the  State  of  Idaho  by  a 
target  date  of  2035.  Although  the 
Settlement  Agreement/Court  Order  in 
this  regard  requires  only  that  DOE  issue 
a  Record  of  Decision  (ROD)  no  later  than 
December  31,  2009,  based  on  an  EIS  that 
analyzes  alternatives  for  treating 
calcined  wastes,  DOE  plans  to  complete 
a  more  inclusive  EIS  and  to  issue  a  ROD 
by  September  1999.  DOE  is  pursuing 
this  more  aggressive  schedule  so  that  it 
can  better  ensure  meeting  its 
commitments  effectively  and  in  a  timely 
manner. 

Proposed  Actioo 

The  INEEL  Tank  Farm  currently 
stor%  3,800  cubic  meters  of  calcined 
high-level  waste  in  the  bin  sets,  and 
approximately  1.7  million  gallons  of 
high-level  and  sodium  bearing  liquid 
wastes.  The  wastes  contain  hazardous 
constituents  that  are  regulated  under 
RCRA.  These  wastes  also  contain 
transuranic  radionuclides.  DOE 
proposes  to  treat  these  wastes  by 
separating,  for  disposal  in  a  geologic 
repository,  the  high-level  radioactive 
constituents  from  those  constituents 
that  could  be  classified  as  low-level 
waste.  Hazardous  wastes  would  also  be 
separated  from  these  materials  and 
further  treated  as  required  by  the  RCRA 
land  disposal  restrictions.  TTie  low-level 
radioactive  waste  would  be  disposed  of 
on  or  off  the  INEEL,  depending  on 
decisions  to  be  made  based  on  the  WM 
PEIS. 

Under  the  Proposed  Action,  the  Tank 
Farm,  bin  sets,  associated  support 
buildings,  structiues,  laboratories  and 
the  New  Waste  Calcining  Facility  would 
be  decontaminated  and  decommisioned 
according  to  a  cost-e&ctive,  legally 
compliant,  and  environmentally  sound 
approach.  This  EIS  will  examine  a 
reasonable  range  of  alternatives,  such  as 
various  methods  of  separating 
radioactive  materials,  using  difiierent 
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materials  for  encapMulating  wastes, 
options  for  Tank  Farm  decontamination 
and  decommissioning,  and  options  for 
treatment  of  waste  residues  left  in  tanks 
and  calcine  bins.  DOE  would  especially 
appreciate  suggestions  on  alternatives 
that  should  be  examined. 

Preliminary  Altemativea 

No  Action 

The  Coimcil  on  Environmental 
Quality  NEPA  Regulations  (40  CFR  parts 
1500-1508),  and  the  DOE  NEPA 
Regulations  (10  CFR  part  1021)  require 
analysis  of  a  no-action  alternative. 
Under  the  no-action  alternative.  DOE 
would  continue  cxirrent  high-level 
radioactive  waste  management 
operations  at  the  ICPP  until  all  residual 
waste  that  can  be  removed  from  the 
tanks  using  existing  waste  transfer 
equipment  is  calcined,  but  actions  to 
prepare  the  waste  for  disposal  would 
not  be  taken.  Once  operations  are 
completed,  all  high-level  waste 
treatment  and  storage  facilities  at  the 
ICPP  would  be  placed  in  a  stand-by 
operational  conditioiL  The  calcined 
high-level  waste  would  be  stored  in  the 
existing  bin  sets,  and  residual  waste 
(i.e.,  the  approximately  30,000-40,000 
gallons  of  liquid  and  solid  tank  wastes 
that  would  remain  when  the  tanks  have 
been  emptied  using  existing  waste 
transfer  equipment]  would  remain  in 
the  Tank  Farm  indefinitely. 

Non-Separation 

Under  the  Non-Separation  alternative, 
DOE  Mdll  analyze  options  for  treating 
the  liquid  and  calcine  high-level  waste 
to  forms  that  are  suitable  for  permanent 
disposal  in-place  at  the  INEEL,  or 
outside  of  the  State  of  Idaho  in  a 
geologic  repository.  The  calcine  would 
be  pre-treated  as  necessary,  and 
immobilized  in  a  glass,  glass-ceramic,  or 
cementatlous  form,  which  would  be 
encapsulated  in  cylinders  or  cast  into 
shapes  suitable  for  placement  into 
transportation  and  disposal  containers 
for  disposal  outside  of  the  State  of 
Idaho.  Under  this  alternative  the 
residual  liquid  high-level  waste     , 
remaining  in  the  Tank  Farm  would  be 
solidified  or  grouted,  and  the  tanks 
would  be  closed  in  accordance  with 
RCRA  requirements.  As  described  under 
the  Proposed  Action,  the  ICPP  Tank 
Farm,  bin  sets,  associated  support 
buildings,  structures,  laboratories  and 
the  New  Waste  Calcining  Facility  would 
be  decontaminated  and 
decommissioned  in  a  cost-effective, 
legally  compliant,  and  environmentally 
sound  manner. 


Related  NEPA  Decisions  and  Reviews 

This  EIS  will  use  and  supplement  as 
necessary,  the  information  and  analysis 
contained  in:  (1)  the  Department  of 
Energy  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Environmental  Impact 
Statement  (DOE/EIS-0203-F):  and  (2) 
the  DOE  Waste  Management 
Programmatic  Environmental  Impact 
Statement  (DOE/EIS-0200-F). 

Volume  2  of  the  SNF  &  INEL  EIS. 
issued  in  April  1995,  is  a  site-wide  EIS 
for  the  INEEL.  Among  other  mattara. 
Volume  2  analyzed  the  potential 
environmental  impacts  associated  with 
ongoing  high-level  waste  treatment, 
storage  and  management  operations  at 
the  INEEL.  In  a  ROD  based  on  this  EIS 
(60  FR  28680).  the  Department  decided 
to  resume  operation  of  the  New  Waste 
Calcining  Facility,  to  convert  the  high- 
level  liquid  and  sodium-bearing  liquid 
waste  to  calcine  prior  to  further 
treatment.  The  Department  also  decided 
to  construct  a  facility  to  treat  the 
calcined  high-level  waste  (and  any 
remaining  liquid  waste)  in  accordiance 
with  RCRA  requirements  and  on  a 
schedule  to  be  negotiated  with  the  State 
of  Idaho  under  the  Federal  Facility 
Compliance  Act 

The  DOE  WM  PEIS,  issued  May  1997. 
is  a  DOE  complex-wide  study 
examining  the  environmental  impacts 
associated  with  managing  five  types  of 
radioactive  and  hazardous  wastes 
generated  by  past,  present,  and 
reasonably  foreseeable  future  activities 
at  a  variety  of  sites  located  around  the 
United  States.  The  five  types  of  waste 
examined  by  the  WM  PEiS  are  low-level 
mixed  waste,  low-level  waste, 
transuranic  waste,  hazardous  waste,  and 
high-level  waste.  The  WM  PEIS 
characterizes  and  identifies  volimies  of 
high-level  waste  at  DOE  facilities 
nationwide,  including  the  INEEL,  and 
uses/updates  information  presented  in 
the  SNF  &  INEL  EIS.  The  preferred 
alternative  in  the  WM  PEIS  for  high- 
level  waste  storage  is  for  each  of  the  four 
sites  (one  of  which  is  INEEL)  with 
immobilized  high-level  waste  canistera 
to  store  its  own  immobilized  waste 
onsite  until  shipment  to  a  geologic 
repository  for  disposal.  A  high-level 
waste  WM  PEIS  Record  of  Decision  has 
not  yet  been  issued. 

In  addition  to  the  programmatic  EISs 
described  above,  other  related  NEPA 
analyses  and  documents  that  will  be 
considered  in  the  analyses  of  this  EIS 
include: 

•  The  Advanced  Mixed  Waste 
Treatment  Project  (AMWTP)  EIS— this 


EIS  will  analyze  the  possible 
environmental  impacts  of  thermal 
treatment  of  transuranic  and  mixed 
transuranic  waste.  The  AMWTP  is 
potentially  relevant  to  the  proposed 
High-Level  Waste  and  Facilities 
Disposition  EIS  because  a  small  portion 
of  the  inventory  of  radioactive  waste  at 
the  ICPP  is  being  considered  for 
treatment  at  the  proposed  AMWTP.  A 
notice  of  intent  to  prepare  this  EIS  will 
be  issued  shortly. 

•  The  Waste  Lsolation  Pilot  Plant 
Disposal  Phase  Supplemental 
Enviroimiental  Impact  Statement  (SEIS 
n) — the  SEIS  n  analyzes  the  treatment 
and  storage  of  transuranic  waste  and 
disposal  of  such  waste  at  the  Waste 
Isolation  Pilot  Plant  in  Carbbad,  New 
Mexico.  The  Draft  SEIS  11  was  issued  in 
November  1996;  the  Final  SEIS  II  is  in 
preparation.  Some  radioactive  waste  at 
ICFP  may  be  affected  by  decisions  based 
on  the  SEIS  i. 

•  The  Geologic  Repository  for  the 
Disposal  of  Spent  Nuclear  Fuel  and 
Hi{^-Level  Radioactive  Waste  at  Yucca 
Mountain  Environmental  Impact 
Statement — this  EIS  will  analyze  the 
potential  environmental  impacts 
associated  with  the  disposal  of  high- 
level  waste  and  spent  nuclear  fuel  in  a 
potential  geologic  repository  at  Yucca 
Mountain  in  Nevada.  The  draft  EIS  is 
scheduled  to  be  issued  in  July  1999.  A 
Fin^)  EIS,  scheduled  for  August  2000, 
would  accompany  any  DOE 
recommendation  to  the  President 
whether  to  develop  Yucca  Mountain  as 
a  geologic  disposal  site.  INEEL's  high- 
level  waste  could  be  eligible  for  disposal 
at  Yncca  Mountain. 

Praliminary  Identification  of  EIS  bane* 

•  Potential  environmental  impacts  on 
the  Snake  River  Plain  Aquifer. 

•  Effects  of  emissions  and  discharges 
from  the  treatment  of  liquid  and 
calcined  high-level  waste. 

•  Efiiacts  of  the  storage  of 
encapsulated  high-level  waste  at  the 
INEEL. 

•  Potential  effiects  on  the  public  and 
workers  from  exposure  to  radiological 
and  hazardous  wastes  diuing  normal 
operations  and  reasonably  foreseeable 
accidents. 

•  Potential  effects  on  air.  soil,  and 
water  quality  from  normal  operations 
and  reasonably  foreseeable  accidents. 

•  Potential  effects  on  members  of  the 
public,  including  minority  and  low 
income  populations  from  normal 
operations  and  reasonably  foreseeable 
accidents. 

•  Impacts  on  cultural  and  historic 
resources. 

•  Pollution  prevention,  waste 
minimization,  and  energy  and  water  use 
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reduction  technologies  to  eliminate  or 
significantly  reduce  use  of  energy, 
water,  and  hazardous  substances,  and  to 
minimize  environmental  impacts. 

•  External  regulation  of  DOE 
operations  and  possible  privatization  of 
high-level  waste  treatment. 

•  Potential  use  of  the  constituents 
contained  in  high-level  waste. 

•  Compliance  with  applicable 
Federal,  State,  and  local  requirements 
and  the  Settlement  Agreement/Court 
Order. 

•  Cumulative  environmental  impacts 
of  all  past,  present  and  reasonably 
foreseeable  future  operations  at  the 
INEEL. 

•  The  potential  irreversible  and 
irretrievable  commitment  of  resources, 
including  the  ultimate  use  of  INEEL 
lands  and  land  occupied  by  the  ICPP. 

•  Potential  environmental  impacts, 
including  long  term  risks  to  people, 
associated  with  Tank  Farm'bcility 
closure  and  on-site  waste  disposal. 

Isaued  in  Washington,  D.C  on  September 
15. 1997. 
FMarN.  Brash. 

Principal  Deputy  Assistant  Secretary  for 
Environment,  Safety  and  Health. 
(FR  Doc.  97-24951  Filed  9-18-97;  8:45  am] 
I  COM  M6e-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commiaslon 

[Dodwl  Na  TM96-1-1 20-000] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Proposed  Change  in  FERC 
Tarm 


September  15, 1997.  • 

Take  notice  that  on  September  10, 
1997,  Carnegie  Interstate  Pipeline 
Company  (CIPCO).  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,- 
Original  Volume  No.  1,  the  following 
revised  tariff  sheet,  with  an  efiisctive 
date  of  October  1. 1997: 

Fourteenth  Revised  Sheet  No.  7 

CIPCO  states  that  the  above  tariff 
sheet  has  been  revised  to  reflect  a 
modification  to  the  Annual  Charge 
Adjtistment  fee,  in  accordance  with  the 
Commission's  most  recent  Annual 
Charge  billing  to  CIPCO.  The  Annual 
Charge  Unit  Surcharge  authorized  by 
the  Commission  for  fiscal  year  1998  is 
$0.0022  per  Mcf.  or  $0.0021  per  0th 
when  converted  to  QPCO's 
measurement  basis. 

Any  f)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 


First  Street.  NE..  Washington,  DC. 
20426.  in  accordance  with  18  CFR 
385.214  and  285.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prtxreeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  iiitervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  xefBrence  room. 
Lois  D.  CmImU. 
Secretary. 
[FR  Doc.  97-24876  Filed  9-18-97;  8:45  am] 

aiLLMe  COM  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiasion 

[Docfcat  Na  OAM-14-4W3I 

Central  Hudson  Gas  &  Electric 
Corporation;  Nottcs  of  FUing 

September  IS,  1997. 

Take  notice  that  on  August  22, 1997. 
Central  Hudson  Gas  &  Electric 
Corporation,  tendered  for  filing  an 
amendment  in  the  above  referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  25. 1997.  Protests  will  be 
considered  by  the  Commission  in 
deteraiining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahall. 
Secretary. 

(FR  Doc.  97-24877  Filed  9-18-97;  8:45  am) 
■UJNGCOOe  sriT-ov-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlsalon 

[Docket  No.  CP97-744-000] 

CNG  Tranamiaaion  Corporation;  Taxaa 
Gaa  Tranamiaaion  Corporation;  Notics 
of  Application 

September  15, 1997. 

Take  notice  that  on  September  10, 
1997,  CNG  Transmission  Corporation 
(CNG).  445  West  Main  Street. 
Clarksburg,  West  Virginia  26302-2450 
and  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  Post  Office  Box 
20008,  Owensboro,  Kentucky  42304, 
filed  a  joint  abbreviated  application  in 
Docket  No.  CP97-744-000,  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  a  natural  gas  exchange  service 
between  CNG  and  Texas  Gas  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  and  open  to 
public  inspection. 

CNG  and  Texas  Gas  propose  to 
abandon  a  natural  gas  exchange  service 
which  was  authorized  in  Docket  No. 
CP72-183  that  was  provided  under 
CNG's  Rate  Schedule  X-11  in  its  FPC 
Gas  Tariff,  Original  Volume  No.  2  and 
Texas  Gas's  Rate  Schedule  X-43  in  its 
FPC  Gas  Tariff,  Original  Volimie  No.  2. 
CNG  and  Texas  Gas  state  that  the 
exchange  service  expired  by  its  own 
terms;  therefore,  it  is  no  longer  required 
or  appropriate. 

Any  (wrson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
6,  1997,  file  with  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  and  Texas  Gas  to 
appear  or  be  represented  at  the  hearing. 
LotoaCashail. 
Secretary,- 

(FR  Doc.  97-24871  FUed  9-18-97;  8:45  am) 
BHJJNO  cooe  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commisaion 

[Dociiel  No.  RP07-821-OOOI 

Garden  Banlcs  Gas  Pipallna,  LLC; 

Notioa  of  Proposed  Changes  in  FERC 
QasTarfff 

September  15. 1997. 

Take  notice  that  on  September  11, 
1997.  Garden  Banks  Gas  Pipeline.  LLC 
(GBGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  106,  to 
become  effective  October  11, 1997. 

GBGP  states  that  the  purpose  of  this 
filing  is  to  reflect  a  change  in  the  time 
period  from  one  month  to  twenty-eight 
days  from  the  time  the  first  release 
period  has  ended  after  which  pre- 
arranged capacity  releases  for  terms  of 
31  days  or  less  and  at  less  than  the 
maximum  tariff  rate  can  be  re-released 
to  the  same  replacement  shipper  at  less 
than  the  maximtun  tariff  rate,  in 
conformance  with  section  284.243(h)(2) 
of  the  Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stieet.  NE.,  Washington.  DC  20426. 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
R^ulations.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcKXjme  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Caahell, 

Secretary. 

[FR  Doc  97-24874  Filed  »-l»-«7;  8:45  am] 

BHJJNO  oooE  enr-oi-M 

DEPARTMENT  dF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP97-73»-00(q 

Northern  Natural  Gaa  Company;  ttotice 
of  Raquast  Under  Blanlut 
Auttwrizatlon 

September  15. 1997. 

Take  notice  that  on  September  9, 
1997,  Northern  Natural  Gas  Company 
(Northern),  111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-739-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  imder 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install  and 
operate  a  new  delivery  point  in  Douglas 
County,  Miimesota,  to  accommodate 
interruptible  natural  gas  deliveries  to 
Minnegasco,  a  Division  of  Nor  Am 
Energy  Corporation.  Northern  makes 
such  request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-1 40-000 
pursuant  to  Section  7  of  the  Nattural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northern  proposes  to  identify  the  new 
delivery  point  as  Alexandria  #2  TBS, 
and  states  that  the  new  delivery  point 
will  be  located  in  the  same  plant  yard 
as  Northern's  existing  Alexandria  #1 
TBS.  Northern  asserts  that  Minnegasco 
has  requested  the  proposed  delivery 
point  to  accommodate  service  for  peak 
shaving  pad  gas  requirements.  Northern 
states  its  intent  to  deliver  up  to  120 
MMBtu  of  natural  gas  on  a  peak  day  and 
840  MMBtu  annually,  to  Minnegasco 
under  currently  effective  service 
agreement(8).  It  is  stated  that  the  end- 
use  of  the  gas  will  be  for  commercial, 
industrial  and  residential  purposes. 
Northern  estimates  the  cost  of  the 
proposed  facilities  to  be  $12,000  and 
states  that  such  facility  cost  will  be 
reimbuirsed. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  aftw  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashril. 
Secretary. 

(FR  Doc.  97-24870  Filed  9-18-97;  8:45  anU 
■HJJNQ  cooe  tn7-«i^ 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commisaion 

[Dodwt  No.  CP«7-784-OO0i 

Samedan  Oil  Corporation  Complainant, 
va.  Venice  Gathering  Systsm,  LLC. 
Raspondant;  Notice  of  an  Emargancy 
Raquaat  for  Order  Prohibiting  Uniavvful 
At>w>donment  and  Motion  for 
Shortened  Raaponae  Time 

September  15, 1997. 

Take  notice  that  on  September  12, 
1997,  Samedan  Oil  Corporation 
(Samedan).  Post  Office  Box  909, 
Ardmore.  Oklahoma  73401.  filed  with 
the  Commission  in  Docket  No.  CP97- 
754-000  an  emergency  request  for  an 
order  prohibiting  unlawful 
abandonment  of  natural  gas 
transportation  service  and  a  motion  for 
shortened  response  time,  pursuant  to 
Rule  213  of  tlw  Commission's  Rules  of 
Practice  and  Procedure,  against  Venice 
Gathering  System,  LLC  (VGS).  alleging 
violations  of  the  Natural  Gas  Act 
Commission  rules,  regulations,  orders, 
and  actions  interfering  with  interstate 
commerce.  Samedan's  emergency 
request  is  being  construed  as  a 
complaint  imder  Section  385.206  of  the 
Commission's  Regulations. 

Samedan  requests  that  the 
Commission  issue  an  emergency  order 
prior  to  October  1, 1997,  directing  VGS 
to  continue  its  transportation  of  up  to 
75,000  Dekatherm  equivalents  of  natural 
gas  for  Samedan  bom  South  Timbalier 
Block  163.  ofEshore  Louisiana,  on  VGS' 
pipeline  system  on  and  after  October  1, 
1997,  and  imtil  VGS  receives 
authorization  to  abandon  such  service 
under  Section  7(b)  of  the  Natural  Gas 
Act.  Samedan  states  that  unless  the 
Conmiission  provides  the  requested 
relief  prior  to  October  1, 1997,  VGS' 
affiliate,  Chevron  U.S.A.  (Chevron) 
would  be  allowed  to  increase  its 
capacity  on  VGS'  pipeline  by  75.000  Dth 
at  Samedan's  expense. 
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Samedan  alleges  that  VGS'  unlawful 
abandonment  originated  when  VGS 
terminated  Samedan's  existing  gathering 
agreement  for  75.tXK)  Dth  of 
transportation  service  per  day  effective 
October  1. 1997.  The  Commission 
determined  on  April  1, 1997,  that  the 
Venice  system  is  a  jurisdictional 
pipeline  in  its  order  in  Venice  Gathering 
System.  79  FERC  161,037  (1997). 
Samedan  also  alleges  that  VGS  has 
taken  the  position  that  it  does  not  have 
an  obligation  under  the  Natural  Gas  Act 
to  continue  serving  Samedan  after 
October  1, 1997.  Samedan  states  that 
VGS  claims  that  as  of  October  1. 1997, 
all  of  Samedan's  capacity  on  the  lateral 
over  which  it  ships  its  gas  will  be 
reallocated  to  other  shippers, 
principally  VGS'  affiliate.  Chevron, 
under  an  open-season  held  June  16-20, 
1997,  for  the  stated  purpose  of  soliciting 
shipper  interest  in  building  new, 
incremental  capacity  on  the  lateral. 

Samedan  further  alleges  that  VGS  has 
never  applied  for  or  obtained 
authorization  to  abandon  service  to 
Samedan,  and  despite  Samedan's 
express  and  continued  demands,  VGS 
has  refused  to  acknowledge  a 
continuing  obligation  under  the  Natural 
Gas  Act  to  transport  Samedan'  gas  on  or 
October  1,  1997.  Samedan,  therefore, 
alleges  that  VGS'  actions  constitute  an 
imlawful  abandonment  in  violation  of 
section  7(b)  of  the  Natural  Gas  Act. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to 
Samedan's  complaint  should  file  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  £)C  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  should  be  filed  on  or 
before  September  22,  1997.  VGS  is 
directed  to  file  its  answer  to  this 
complaint  no  later  than  the  close  of 
business  September  19, 1997.  Any 
person  desiring  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  a  Caahell. 
Secietary. 

(PR  Doc.  97-24928  Filed  9-18-97:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-622-000| 

Shell  Qas  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  15, 1997. 

Take  notice  that  on  September  11, 
1997,  Shell  Gas  Pipeline  Company 
(SGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  106.  to 
become  effective  October  11, 1997. 

SGPC  states  that  the  purpose  of  this 
filing  is  to  reflect  a  change  in  the  time 
period  &om  one  month  to  twenty-eight 
days  from  the  time  the  first  release 
period  has  ended  after  which  pre- 
arranged capacity  releases  for  terms  of 
31  days  or  less  and  at  less  than  the 
maximimi  tariff  rate  can  be  re-released 
to  the  same  replacement  shipper  at  less 
than  the  maximum  tariff  rate,  in 
conformance  with  section  284.243(hH2) 
of  the  Federal  Energy  Regulatory 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington  DC  20426. 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoaCaalMil, 
Secretary. 

|FR  Doc.  97-24875  Filed  9-18-47:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

[Dodtel  Na  f«>97-428-011] 

Tuscarora  Qas  Transmission 
Company;  Notica  of  Compliance  Filing 

September  IS,  1997. 

Take  notice  that  on  September  10, 
1997,  Tuscarora  Gas  Transmission 
Company  (Tuscarora)  tendered  for  filing 


as  part  of  iU  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  August  26, 1997: 

First  Revised  Sheet  No.  84 
Sub  First  Revised  Sheet  No.  85 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  clarify  that  the  maximum 
term  an  Existing  Shipper  can  be 
required  to  match  under  the  right-of- 
first  refusal  provision  is  five  years. 

Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Tuscarora,  interested  state  regulatory 
agencies  and  the  service  list  in  Docket 
No.  RP97^28-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NW.,  Washington  DC 
20426.  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  tdfisn,  but  will  not  serve  to  make 
prnfnatnntfi  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uis  D.  Caatell. 
Secretary. 
(FR  Doc  97-24873  Filed  9-18-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory . 
Commission 

[Docket  Na  ER07-4331-OOO,  st  sL] 

American  Electric  Power  Service 
Corporation,  et  al.;  Electric  Rate  arKi 
Corporate  Regulation  Riinga 

September  15. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER97-433 1-000] 

Take  notice  that  on  August  20, 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  imder  the 
AEP  Companies'  Power  Sales  Tariff.  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 

2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  July  21, 1997. 


A  copy  of  the  filing  was  served  upon 
the  parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky.  Michigan.  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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2.  NORSTAR  Eneigy  Limited 
Partnership 

[Docket  No.  ER97-4332-000] 

Tske  notice  tlist  on  August  21, 1997, 
NORSTAR  Energy  Limited  Partnership 
("NORSTAR"),  tendered  for  filing  a 
notice  of  cancellation  of  NORSTAR's 
FERC  Electric  Rate  Schedule  No.  1  to  be 
effective  immediately. 

Comment  date:  September  29, 1097. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Florida  Power  Corporation 

(Docket  No.  ER97-4333-000] 

Take  notice  that  on  August  21. 1997. 
pursuant  to  the  Commission's  Order  of 
July  31, 1997  in  this  docket,  Florida 
Power  Corporation  filed  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  itself  under 
its  Open  Access  tariff. 

Conunent  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Alisons  Public  Service  Company 
(Docket  No.  ER07-^I334-OOO] 

Take  notice  that  on  August  21, 1997, 
Arizona  Public  Service  Company 
("APS")  in  its  capacity  as  Operating 
Agent  for  the  Navajo  Generating  Station 
tendered  for  filing  Amendment  No.  4  to 
the  Navajo  Co-Tenancy  Agreement, 
APS-FERC  Rate  Schedule  No.  229. 

A  copy  of  this  filing  has  been  served 
on  all  parties  on  the  Service  List 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  GENSYS  Energy 

[Docket  No.  ERg7-4335-O0O] 

Take  notice  that  on  August  25. 1997, 
GENSYS  Energy  ("GENSYS")  a 
cooperative  association  wholly  ov^ned 
by  Daiiyland  Power  Cooperative  and 
Cooperative  Power  Association  tendered 
for  filing  a  rate  schedule  enabling 
GENSYS  to  mdke  wholesale  sales  of 
capacity  and  energy  at  market-based 
rates  as  more  fully  described  in  its 
application.  GENSYS  requests  an 
effective  date  of  October  1. 1997. 

Comment  date:  September  29. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


6.  South  Carolina  Electric  h  Gas 
Company 

[Docket  Na  ER97-4336-000] 

Take  notice  that  on  August  25, 1997, 
South  Carolina  Electric  &  Gas  Company 
("SCE&G")  submitted  service 
agreements  establishing  The  Energy 
Authority,  Inc.  ("TEA")  as  a  customer 
under  the  terms  of  SCEftG's  Negotiated 
Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
SOTvice  agreement.  Accordingly.  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  TEA  and  the 
South  Carolina  Public  Service 
Commission. 

Cbminent  date:  Septenrfier  29. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Duke  Power  Company 

[Docket  No.  ER97-4337-000] 

Take  notice  that  on  August  25. 1997, 
Duke  Power  Company  ("Duke"), 
tendered  for  filing  a  'Transmission 
Service  Agreement  between  Duke,  on  its 
ovm  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  Aquila 
Power  Corporation  (("Transmission 
Customer"),  dated  as  of  July  24, 1997 
("TSA").  Duke  states  Uiat  the  TSA  sets 
out  the  transmission  arrangements 
imder  which  Ehike  will  provide  the 
Transmission  Customer  firm  point-to- 
point  transmission  service  under  Duke's 
Pro  Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  effective  as  of  July  24, 1997. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Duke  Power  Con^any 

[Docket  No.  ER97-4338-000] 

Take  notice  that  on  August  25, 1997, 
Duke  Power  Company  ("Duke"), 
tendered  for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and  Scana 
Energy  Marketing.  Inc..  dated  as  of  July 
24, 1997.  Duke  requests  that  the  Service 
Agreement  be  made  effective  as  of  July 
24, 1997. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  South  Carolins  Electric  &  Gas 
Company 

[Docket  No.  ERg7-4339-000] 

Take  notice  that  on  August  25, 1997, 
South  Carolina  Electric  &  Gas  Company 
("SCE&G")  submitted  a  service 
agreement  establishing  The  Energy 
Authority.  Inc.  ("TEA")  as  a  customer 


under  the  terms  of  SCE&G's  Open 
Access  Transmission  Tariffs 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement  Accordingly.  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  TEA.  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragrapli 
E  at  the  end  of  this  notice. 

10.  Wisconsin  Power  and  Ligbt 
Company 

(Docket  No.  ER97-4340-000) 

Take  notice  that  on  August  25, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  Of 
Swvice  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  and  Fc»m 
Of  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
estsblishing  NP  Energy  Inc.  as  a  point- 
to-point  transmission  customer  under 
the  terms  of  WP&L 's  transmission  tariff, 

WP&L  requests  an  effective  date  of 
August  19. 1997,  and:  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-4341-00O) 

Take  notice  that  on  August  25. 1997. 
UtiliCorp  United  Inc.  ("UtiliCorp")  filed 
a  service  agreement  with  Simflower 
Electric  Power  Corporation  for  service 
under  its  Firm  point-to-point  open 
access  service  tariff  for  its  operating 
division  WestPlains  Energy-Kansas. 

Comment  date:  September  29. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Portland  General  Electric  Qmqtaay 

[Docket  No.  ER97-4342-O00] 

Take  notice  that  on  August  25, 1997. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  FOE'S 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  executed 
Service  Agreements  for  Short-Term 
Firm  and  Non-Him  Point-to-Point 
Transmission  Service  with  Vitol  Gas 
and  Electric,  LLC. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30, 1993.  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
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the  Service  Agreements  to  become 
effective  August  15,  1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Vitol  Gas  and  Electric,  LLC 
as  noted  in  the  filing  letter. 

Comment  date:  September  29, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Idaho  Power  Company 

(Docket  No.  ER97-4343-000i 

Take  notice  that  on  August  25, 1997. 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FEKC  Electric  Tariff  No.  5. 
Open  Access  Transmission  Tariff, 
between  Idaho  Power  Company  and 
Kansas  City  Power  &  Light  Company. 
LG&E  Power  Marketing.  Inc.  and  Avista 
Energy. 

Comment  date:  September  29.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Idaho  Power  Company 

[Docket  No.  ERg7-4344-000| 

Take  notice  that  on  August  25. 1997. 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Letter 
Agreement  for  Firm  Capacity  and 
Energy  Exchange  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6. 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  the  City  of 
Anaheim,  California. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  OGE  Energy  Resources,  Inc. 

(Docket  No.  ER97-t34&-000| 

Take  notice  that  on  August  25. 1997. 
OGE  Energy  Resources,  Inc.  ("OERI") 
petitioned  the  Commission  for 
acceptance  of  OERI  Rate  Schedule  FERC 
No.  1 ;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

OERI  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  OERI  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  OERI  is  a 
wholly-owned  subsidiary  of  OGE 
Energy  Corp.,  which  has  a  subsidiary, 
Oklahoma  Gas  and  Electric  Comp>any, 
that  generates  and  transmits  electric 
power. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


16.  Moulton  Niguel  Water  District 

(Docket  No.  ER97-4346-000I 

Take  notice  that  on  Augtist  25, 1997. 
Moulton  Niguel  Water  District 
("MNWD")  petitioned  the  Commission 
for  acceptance  of  MNWD  Rate  Schedule 
FERC  No.  1.  the  granting  of  certain 
blanket  approvals,  including  authority 
to  sell  electricity  at  maiicet-based  rates, 
and  the  waiver  of  certain  Commission 
regulations. 

MNWD  intends,  to  engage  in 
wholesale  power  and  energy  purchases 
and  sales  as  a  marketer.  MNWD  is  not 
in  the  business  of  generating  or 
transmitting  electric  power.  MNWD  is  a 
California  water  district 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Northeast  Energy  Services.  Inc. 

(Docket  No.  ER97-4347-O001 

Take  notice  that  on  August  26. 1997. 
Northeast  Energy  Services.  Inc. 
("NORESCO").  tendered  for  filing 
pursuant  to  Part  35  of  the  Commission's 
Regulations  and  §  205. 18  CFR  385.205. 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schmlule  No.  1  to  be  effective  no  later 
than  October  24, 1997. 

NORESCO  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  NORESCO  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  NORESCO  is  not  in 
the  business  of  generating,  transmitting, 
or  distributing  electric  power. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-4348-000  ] 

Take  notice  that  on  August  26. 1997. 
Northeast  Utilities  Service  Company 
("NUSCO"),  tendered  for  filing,  a 
Service  Agreement  with  the  American 
Electric  Power  Service  Corporation 
under  the  NU  System  Companies'  Sale 
for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  American 
Electric  Power  Service  Corporation. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  Augtist  19. 
1997. 

Comment  date:  September  29,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


19.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER97-4349-000] 

Take  notice  that  on  August  26, 1997, 
Delmarva  Power  &  Light  Company, 
tendered  for  filing  executed  umbrella 
service  agreements  with  AIG  Trading 
Corporation,  American  Municipal 
Power-Ohio,  Inc.,  MidCon  Power 
Services,  Inc..  NP  Energy  Inc..  and 
Williams  Energy  Services  Company 
under  Delmarva's  market  rate  sales 
tariff.  FERC  Electric  Tariff,  Original 
Volume  No.  14,  filed  by  Delmarva  in 
Docket  No.  ER96-2571-000.  Deknarva 
requests  that  the  Commission  make  the 
agreements  with  AIG  Trading 
Corporation.  American  Municipal 
Power-Ohio.  Inc..  MidCon  Power 
Services.  Inc.,  NP  Energy  Inc..  and 
Williams  Energy  Services  Company 
effective  as  of  their  respective  execution 
dates. 

Comment  date:  September  29, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph  , 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  IX 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 

(FR  Doc.  97-24927  Filed  9-18-97;  8:45  am) 
BRXMQ  CODE  S717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Connnlselon 

p>ociiat  No.  ER97~4322-000^el  aL] 

Golden  Spread  Electric  Cooperative, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  HIings 

September  12. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Golden  Spread  Electric  Cooperative, 
Inc. 

(Docket  No.  ERg7-4322-O00) 

Take  notice  that  on  August  21. 1997, 
and  amended  on  August  22, 1997, 
Golden  Spread  Electric  Cooperative,  Inc. 
tendered  for  filing  proposed  changes  in 
Exhibit  B  to  its  FERC  Rate  Schedules 
Nos.  12-22  «vith  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
35.13  of  the  Commission's  Regulations. 
This  filing  seeks  acceptance  of  Exhibit 
B  to  Golden  Spread's  Wholesale  Power 
Contracts,  which  will  be  a  revenue 
neutral  change. 

The  rate  schediUe  change  is  intended 
to  revise  Golden  Spread's  current  rates 
contained  in  Schedule  A  in  order  to 
accommodate  changes  in  Golden 
Spread's  power  supply  arrangements. 
Golden  Spread's  power  supply,  due  to 
the  construction  of  the  Mustang  Station 
and  the  conversion  to  partial 
requirements  status  fivm  the  current 
Southwestern  Public  Service  Company 
(SPS)  full  requirements  status,  will  be 
significanUy  more  diverse.  The  current 
rate  formula  contained  in  SchediUe  A 
will  not  allow  Golden  Spread  to 
accurately  track  and  recover  the  costs 
related  to  these  changes  in  its  power 
supply  to  the  Membms.  The  rate 
schedtdes  contained  in  Exhibit  B  herein 
will  allow  these  costs  to  be  acciuately 
tracked  and  recovered  once  the  Mustang 
Station  begins  commercial  operation, 
which  is  estimated  to  be  the  fourth 
quarter  of  1998. 

Copies  of  this  filing  were  served  upon 
Golden  Spread's  jurisdictional 
customers  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  September  26. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Ohio  Edison  Company  and 
Pennsylvania  Power  Cmnpany 

(Docket  No.  ERg7-4321-000) 

Take  notice  that  on  August  22, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  Western  Resoiuces. 
Inc.  and  Williams  Energy  Services 
Company  under  Ohio  Edison's  Power 
Sales  Tariff  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act 

Comment  date:  September  26, 1997» 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Central  Maine  Power  Company 

(Docket  No.  ERg7-4323-000] 

Take  notice  that  on  August  22, 1997. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 


agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Constellation 
Power  Soiuce.  Service  will  be  provided 
pursuant  to  CMP's  Power  Sales  Tariff, 
designated  rate  schedule  CMP— FERC 
Electric  Tariff,  Original  Volume  No.  2, 
as  supplemented. 

Comment  date:  September  26. 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Central  Maine  Power  Company 

[Docket  No.  ER97-4324-000) 

Take  notice  that  on  August  22. 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Tractebel 
-Energy  Marketing.  Service  will  be 
provided  piursuant  to  CMP's  Power 
Sales  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  2,  as  supplemented. 

Comment  date:  September  26. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Central  Maine  Power  Company 

(Docket  No.  ERg7-4325-000| 

Take  notice  that  on  Atigust  22. 1997. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Williams 
Energy  Service  Comi>any.  Service  will 
be  provided  pursuant  to  CMP's  Power 
Sales  Tariff,  designated  rate  schedide 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  2.  as  supplemented. 

Comment  date:  September  26. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Central  Maine  Power  Conqtany 

(Docket  No.  ER97-4326-0001 

Take  notice  that  on  August  22, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/ or 
energy  entered  into  with  Entergy  Power 
Marketing.  Service  will  be  provided 
pursuant  to  CMP's  Power  ^es  Tariff, 
designated  rate  schedtUe  CMP — FERC 
Electric  Tariff.  Original  Volume  No.  2, 
as  supplemented. 

Comment  date:  September  26.  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Central  Maine  Power  Company 

(Docket  No.  ER97-4327-000J 

Take  notice  that  on  August  22, 1997. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Northeast 
Energy  Services,  Inc.  Service  will  be 
provided  pursuant  to  CMP's  Power 


Sales  Tariff,  designated  rate  schedule 
CR«P— FERC  Elechic  Tariff.  Original 
Volume  No.  2,  as  supplemented. 

Comment  date:  September  26. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Cmtral  Maine  Power  ConqMny 

(Docket  No.  ER97-4328-000] 

Take  notice  that  on  August  22, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Ortmge  and 
Rockland  Utilities  Inc.  Service  will  be 
provided  pursuant  to  CMP's  Power 
Sales  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  2.  as  supplemented. 

Comment  date:  September  26. 1997. 
in  accordance  with  Standard  Paragr^h 
E  at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

(Docket  No.  ER97-4329-000I 

Take  notice  that  on  August  22, 1997. 
Florida  Power  Corporation  tendered  for 
filing  a  service  agreement  providing  for 
short-term  service  to  The  Cinciimati  Gas 
&  Electric  Company  (CG&E),  PSI  Energy. 
Inc.  (PSI),  (collectively  Cinergy 
Operating  Companies)  and  Cinergy 
Services.  Inc.  (Cinergy  Services), 
pursuant  to  Florida  Power's  Market- 
Based  Wholesale  Powot  Sales  Tariff 
(MR-1)  FERC  Electiic  Tariff,  Original 
Volume  No.  8.  Florida  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  allow  the 
Service  Agreement  to  become  effective 
on  August  23, 1997. 

Comment  date:  September  26. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  New  York  SUte  Electric  ft  Gm 
Corporation 

(Docket  No.  ERg7-«330-000) 

Take  notice  that  on  August  22, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a 
modification  to  an  agreement  dated 
February  4. 1986  (the  Agreement)  under 
which  NYSEG  provides  transmission 
service  for  certain  out-of-state  customers 
of  NYPA.  including  Allegheny  Electric 
Cooiierative,  Inc.  (Allegheny),  and 
American  Municipal  Power-Ohio, 
Inc.(AMP-Ohio).(NYSEGs  FERC  Rate 
Schedule  Nos.  36  and  84). 

NYSEG  requests  that  the  herein 
proposed  amendment  which  is  being 
filed  as  a  supplement  to  Rate  Schedule 
FERC  Nos.  36  and  84  be  allowed  to 
become  effective  on  September  1, 1997. 
Accordingly,  pursuant  to  35.11  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  35.11,  NYSEG 
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requests  waivn  of  the  Commission's  60- 
day  notice  requirement 

Waiver  is  appropriate  pursuant  to  tlie 
Commission's  policy  set  forth  in  Central 
Hudson  Gas  &  Electric  Corp.,  60  FERC 
1 61,106  reh'g  denied,  61  FERC  1 61.080 
(1992).  In  Central  Hudson,  the 
Commission  stated  that  it  would 
graierally  waive  the  60-day  prior  notice 
requirement  "for  filings  that  reduce 
rates  and  charges — such  as  rate 
decreases*   •  *"  Id.,  60  FERC  at 
61,338.  Accordingly,  as  a  rate  decrease, 
this  filing  falls  squarely  within  the 
standard  for  waiver  enumerated  in 
Central  Hudson. 

Comment  date:  September  26, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  butjiirill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loia  D.  Caaiwll,  ^ 

Secretary. 

(FR  Doc.  97-24926  FUed  9-18-97:  8:45  am] 
BUJNO  CODE  mr-M-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Na  RM9S-9-003] 

Open  Access  Same-Tims  Information 
System  and  Standards  of  Conduct; 
Notice  of  Extsnsion  of  Tims  for  FUing 
RsfMTt  on  OASIS  Phase  11 
Rs^uirsmsnts 

September  15. 1997. 

On  September  12. 1997,  the  OASIS 
How  Working  Group  (How  Group)  filed 
a  letter  requesting  that  the  Commission 
extend  the  due  date  for  submittal  of  a 
report  on  OASIS  Phase  II  requirements. 
The  How  Group  requests  that  the  report, 
previously  due  on  or  before  September 


19, 1997,  now  be  due  on  or  before 
October  31, 1997.1 

The  How  Group  explains  that  an 
extension  until  October  31,  1997  is 
required  because:  (1)  The  Commercial 
Practices  Working  Group  has  joined  the 
effort  to  co-author  the  report,  thus 
necessitating  greater  coordination 
efforts;  and  (2)  it  hopes  to  elicit 
additional  public  and  industry  input  on 
the  draft  report,  through  surveys, 
comments  and  workshops,  in  the 
intervening  time. 

After  consideration  of  the  How 
Group's  letter,  the  requested  extension 
of  time,  for  filing  the  OASIS  Phase  II 
report,  is  hereby  granted. 
LoisD.CMhril. 
Secretary. 

(FR  Doc.  97-24872  Filed  9-18-97;  8:45  am) 
■ujNO  ooH  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Westsm  Arsa  Power  Administration 

Transmission  and  Ancillary  Services 
Ralsa,  Loveland  Area  Projacts,  Notice 
of  Proposed  Rats  Ad|ustmsnts 

AGENCY:  Western  Area  Power 
Administration,  EXDE. 

ACTON:  Notice  of  proposed  rate 
adjustments. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
transmission  service  and  ancillary 
service  rate  adjustments  (proposed 
rates)  for  the  Loveland  Area  Projects 
(LAP).  This  action  is  necessary  because 
the  existing  transmission  rate  (1993)  is 
no  longer  sufficient  to  recover  annual 
costs  (including  interest  expense)  and 
capital  requirements. 

The  Proposed  Rates  are  scheduled  to 
go  into  effect  April  1, 1998.  Western 
requests  approval  of  a  rate  methodology 
for  each  service.  Once  approved,  the 
rates  will  be  adjusted  on  or  about 
October  1  each  year  by  updating  the 
revenue  requirement  and  load  data  to 
the  most  currently  available.  This 
Federal  Register  notice  initiates  the 
formal  process  for  the  proposed  rates. 

The  current  firm  transmission  rate  for 
LAP  expires  January  31 .  1999,  but  will 
be  superseded  by  this  rate  adjustment 
for  new  and  existing  transmission 
service.  Heretofore,  there  have  been  no 
rates  for  the  six  ancillary  services 
defined  by  Federal  Energy  Regulatory 
Commission  (FERC)  Order  888.  Please 


'  Thi*  rapoft  originally  waa  dua  on  or  bafora 
August  4, 1997.  The  due  date  was  extended  to 
Septombar  19.  1997,  in  a  oolice  issued  on  July  11. 

1997. 


refer  to  Table  1  for  a  summary  of  the 
Proposed  Rates  and  their  methodology. 
DATES:  The  consultation  and  comment 
period  will  begin  on  the  date  of 
publication  of  this  Federal  Register 
notice  and  will  end  December  18, 1997. 
Written  comments  should  be  received 
by  Western  by  the  end  of  the  comment 
period  to  be  assured  consideration. 
Western  will  present  a  detailed 
explanation  of  the  proposed  rate  at  the 
public  information  forum  which  will  be 
held  at  the  following  date  and  time: 

1.  October  23. 1997—1  p.m.  MDT. 
Denver.  CO. 

Western  will  receive  written  and  oral 
comments  at  the  public  comment  forum 
which  will  be  held  at  the  following  date 
and  time: 

2.  November  18. 1997—1  p.m.  MST, 
Denver.  CO. 

ADDRESSES:  Western's  public 
information  forum  will  be  held  at  the 
following  place: 

1.  Fairfield  Inn,  6851  Tower  Road, 

Denver,  CO  80249.  (303)  576-9640 
Western's  public  comment  forum  will 
be  held  at  the  following  place: 

2.  Fairfield  Iim.  6851  Tower  Road. 

Denver,  CO  80249.  (303)  576-9640 
Written  comments  are  to  be  sent  to: 
Regional  Manager,  Rocky  Moimtain 
Region  (RMR),  Western  Area  Power 
Administration.  P.O.  Box  3700, 
Loveland.  Colorado  80539-3003  or 
faxed  to  the  Regional  Manager  at  (970) 
490-7213. 

FOR  FURTHER  MFORMATION  CONTACT: 
Daniel  T.  Peyton.  Rates  Manager,  RMR, 
Western  Area  Power  Administration, 
P.O.  Box  3700,  Loveland,  CO  80539- 
3003.  (970)  490-7442.  or  e-mail 
(dpayton9wapa.gov). 

SUPPI^MBITARY  INFORMATION: 

Table  of  Conlenta 

L  Proposed  Rates  for  LAP  Transmission 

A.  Proposed  Revenue  RequirBmsnt  for 
Transmission  Service 

B.  hletwork  Transmission  Serrioe 
C  Finn  Point-to-Point  Transmission 

Service 
D.  Non-Firm  Point-to-Point  Transmission 
Service 
n.  Proposed  Rates  for  Ancillary  Services 

A.  Proposed  Rate  for  Scheduling.  System 
Control,  and  Dispatch  Service 

B.  Proposed  Rate  for  Reactive  Supply  and 
Voltage  Control  from  Generation  Sources 

C  Proposed  Rule  for  Regulation  and 
Frequency  Response  Service 

D.  Proposed  Rate  for  Energy  Imbalance 
Service 

E.  Proposed  Rate  for  Operating  Reserves: 
Spinning,  Supplemental,  and  Emergency 
Use 

m.  Table  1 — Summary  of  LAP  Proposed 

Service  Rates 
IV.  Authorities 
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I.  Propoaed  Rates  tor  LAP  Tranamiaaion 

The  RMR  will  offer  network,  firm 
point-to-point,  and  non-firm  point-to- 
point  transmission  service  to  all 
Transmission  Customers.  The  proposed 
rates  will  be  applicable  to  existing  and 
future  transmission  service.  As 
demonstrated  in  the  rate  methodology. 
Western  will  be  taking  transmission 
service  on  the  same  basis  as  other 
Transmission  Customers.  The  cost  of 
transmission  service  for  serving 
Western's  Contract  Rates  of  DeUvery 
will  continue  to  be  included  in  the  LAP 
firm  ]X)wer  rate,  consistent  with  existing 
contracts.  These  contracts  will  expire  in 
thevear  2024. 

Tne  RMR  proposes  to  implement  the 
LAP  transmission  rates  in  three  steps: 
Step  1— April  1. 1998 

The  first  step  will  be:  the  existing  rate 
($1.88/kW-Month)  plus  one-third  of  the 
difference  between  the  existing 
transmission  rate  (Sl.88/kW-Mo)  and 
the  proposed  rate.  The  revenue 
requirement  for  the  first  step  is  based  on 
FY  1996  financial  data;  the  load  is  based 
on  1995  data. 

Step  2— October  1. 1998 

The  second  step  will  be:  the  existing 
rate  ($1.88/kW-Month)  plus  two-thirds 
of  the  difiierence  between  the  existing 
rate  and  the  recalculated  rate  based  on 
financial  and  load  data  for  FY  1997 
(October  1. 1996,  to  September  30. 
1997). 

Step  3— October  1. 1999 

The  third  step  will  be:  the 
recalculated  rate  based  on  financial  and 
load  data  for  FY  1998  (October  1. 1997, 
to  September  30. 1998). 

The  transmission  rates  will  be 
recalculated  and  revised  every  year 
effective  October  1,  based  on  the 
methodologies  presented  in  the 
following  sections.  Western  will  provide 
notice  of  changes  in  rates  no  later  than 
July  1  of  each  year. 

LA.  Proposed  Revenue  Requirement  for 
Transmission  Service 

An  annual  fixed  charge  methodology 
was  used  to  determine  ue  revenue 
requirement  to  be  recovered  from 
network,  firm,  and  non-firm 
transmission  service.  The  anmml 
transmission  costs  included  are 
operation  and  maintenance  expenses, 
administrative  and  general  expenses, 
interest  expense,  and  depreciation 
expense. 

/.B.  Netvmrk  Transmission  Service 

The  monthly  charge  for  network 
transmission  service  is  the  product  of 
the  Transmission  Customer's  load-ratio 
share  times  one-twelfth  of  the  aimual 


transmission  revenue  requirement  The 
current  revenue  requirement  is 
$43,554,579. 

The  customer's  load-ratio  share  is  the 
ratio  of  a  network  customer's  network 
load  to  Western's  LAP  transmission 
system  total  load,  calculated  on  a  rolling 
12-month  basis  (12  coincident  peak  (12- 
cp)).  The  network  customer's  monthly 
network  load  is  its  hourly  load 
coincident  with  Western's  LAP 
transmission  system  monthly 
transmission  system  peak  The  LAP 
transmission  system  total  load  is  the 
monthly  system  peak  minus  the 
coincidental  peak  usage  of  all  firm 
point-to-point  transmission  service 
customera.  plus  the  reserved  capacity 
for  all  firm  point-to-point  transmission 
service  customen.  Tlie  12-cp  for  the 
LAP  transmission  system  is  1,118,245 
kW,  based  on  1995  data. 

I.e.  Firm  Point-to-Point  Transmission 
Service 

The  rate  for  firm  point-to-point 
transmission  service  is  the  aimual 
revenue  requirement  for  transmission 
divided  by  the  12-cp  monthly  peak  of 
the  LAP  transmission  system.  The 
current  estimate  is  $3.25/kW-Month 
($43,554,579  /  1,118.245  kW  /  12 
months).  Western  may  discoimt  these 
rates  to  promote  short-term  firm  sales. 

IJ).  Non-Firm  Point-to-Point 
Transmission  Service 

Non-firm  transmission  service  is 
available  for  periods  ranging  from  1 
hour  to  1  month.  The  rate  for  non-firm 
transmission  service  may  be  discoimted 
based  upon  market  conditions,  but 
never  higher  than  the  firm  point-to- 
point  rate,  converted  to  energy 
equivalent  at  100%  load  factor.  The 
current  mnYimiim  rate  is  4.45  mills/ 
kWh  ($3.25/kW-Month/730  houn). 

n.  ftvpoeed  Rates  for  Ancillary 
Services 

Western  will  provide  ancillary 
services,  subject  to  availability,  as 
described  in  Table  1  of  this  notice.  The 
proposed  rates  are  designed  to  recover 
only  the  costs  incurred  for  the 
serviceCs).  The  ancillary  services,  as 
defined  1^  FERC.  are  control  area-based 
rates. 

It  is  anticipated  that  in  Jime  1998.  the 
Western  Area  Lower  Missouri  (WALM) 
control  aiee  will  be  merged  with  a 
portion  of  the  existing  Western  Aree 
Upper  Colorado  (WAUC)  control  aree 
operated  by  Western's  Colorado  River 
Storage  Project  Customer  Service 
Center,  to  form  the  Western  Area 
Colorado  Missouri  (WACM)  control  area 
which  will  be  operated  by  Western's 
RMR.  The  following  ancillary  service 


rate  calculations  are  for  the  WACM 
control  area,  effective  Jime  1998. 

An  annual  fixed  charge  methodology 
was  used  to  determine  the  revenue 
requirement  to  be  recovered  by  each 
ancillary  service.  The  aimual  generation 
costs  included  are  o{>eration  and 
maintenance  expenses,  administrative 
and  general  expenses,  interest  expense, 
and  depreciation  expense. 

n.A.  Proposed  Rate  for  Scheduling. 
System  Control,  and  Dispatch  Service 

Scheduling,  system  control,  and 
dispatch  costs  are  calculated  as  an 
annual  cost  of  all  personnel  and  other 
related  costs  involved  in  providing  the 
service  for  RMR  customers.  That  cost  is 
divided  by  the  muiber  of  schedules  pet 
year  to  desive  a  rate  per  schedule  per 
day. 

The  rate  for  the  WACM  control  area 
is  $25.71  per  schedule  per  day  and  will 
be  in  effect  in  Jtme  1998. 

nj.  Proposed  Rate  for  Reactive  Supply 
and  Voltage  Control  From  Generation 
Sources 

RMR's  Reactive  Supply  and  Voltage 
Response  Service  costs  are  calculated  as 
an  anntial  cost  of  Bureau  of  Reclamation 
generation  plant  investment  for  both 
LAP  and  Salt  Lake  aty  Area-Integrated 
Projects  (SLCA-IP),  and  applying  to  that 
cost  the  percentage  of  the  generation 
resource  required  to  provide  reactive 
support  in  the  control  area  to  yield  an 
annual  cost.  That  annual  cost  is  then 
divided  by  the  12-cp  average  of  the  total 
load  that  requires  VAR  support  in  the 
control  area,  yielding  a  rate  for  the 
combined  WACM  control  area  effective 
June  1998  of  $0.12/kW-Month  (or  .27 
mills/kWh  for  non-firm  service,  beaed 
on  a  60  percent  annual  load  factor). 

n.C.  Proposed  Rate  for  Regulation  and 
Frequency  Response  Service 

Western's  Regulation  and  Frequency 
Response  Service  rate  is  deteimined  by 
considering  the  anniml  revenue 
requirement  of  Bureau  of  Reclamation 
regulating  plants  for  both  LAP  and 
SLCA-IP,  and  dividing  that  by  the  load 
requiring  regulation  in  the  WACM 
control  area  (exclusive  of  those  known 
loads  that  provide  their  own  automatic 
generation  control).  The  resulting  rate 
for  the  WACM  control  area  effiective 
June  1998  is  $0.15/kW-Month  (or  .34 
mills/kWh  for  non-firm  service,  based 
on  60  percent  annual  load  factor). 

nj).  Proposed  Rate  for  Energy 
Imbalance  Service 

The  Eneigy  Imbalance  Service  rate 
will  be  applied  against  deviations 
outside  a  3  percent  bandwidth  (±  1.5 
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percent  deviations),  with  a  2  MW 
deviation  minimum. 

Negative  excursions  (under  deliveries) 
greater  than  1.5  percent  and  occurring 
more  than  five  times  per  month  will  be 
assessed  a  penalty  charge  of  100  mills/ 
kWh;  e.g.,  the  sixth  time  an  under 
delivery  occurs  within  a  month,  the  100 
mills/kWh  charge  will  be  applied. 

Any  fxjsitive  excursion  (over  delivery) 
will  be  credited  to  the  customer  for  50 
percent  of  the  market  value  of  the  over 
delivery  within  30  days. 
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n.E.  Proposed  Rate  for  Operating 
Reserves:  Spinning,  Supplemental,  and 
Emergency  Use 

It  is  imlikely  that  reserves  will  be 
available  from  WACM  resources  on  a 
long-term  basis. 

If  Western  has  Spinning  or 
Supplemental  Reserves  available  for 
short-term  sale  from  WACM  resources, 
Western  will  charge  the  LAP  or  the 
SLCA-IP  firm  power  capacity  rate  in 
effect  at  the  time  of  the  sale.  The  current 
LAP  firm  power  capacity  rate  is  $2.85/ 
kW-Month.  The  proposed  SLCA-IP  firm 
power  capacity  rate  is  $3.48/kW-Month. 


If  Spinning  or  Supplemental  Reserves 
are  unavailable  from  WACM  resources, 
Western  may  obtain  the  reserves  on  the 
open  market  for  the  customer  and  pass 
through  the  cost  of  those  reserves,  plus 
a  cost  for  administration. 

When  reserves  are  called  on  for 
Emergency  Use,  Western  will  assess  a 
charge  for  energy  used,  at  the  greater  of 
30  mills/kWh  or  the  prevailing  market 
energy  rate  in  the  Region. 

The  Transmission  Customer  will  be 
responsible  for  the  transmission  service 
to  get  these  reserves  to  their  destination. 

m.  Table  1 — Summary  of  LAP 
Proposed  Senrifx  Rates 


Service 


Netwoi1(  Transmission 

Firm  Point-to-Point  Transmission  ... 

Non  F\tm  Poinl-to-Point  Trans- 
mission. 

Scheduling.  System  Control,  and 
Dispatcti. 


Reactive  Supply  arxl  Voltage  Con- 
trol from  Generation  Sources. 


Regulation    and    Frequency    Re- 
sponse. 


Energy  Imbalance 


Rate  calcuiation  or  basis 


Spinnin(ySuppiementai/Emefgency 
Use  Resen/es. 


Customer's  Load  Ratio  Share  "lAz*  Annual  Transmission  Revenue 

Requirement  ($43,554,579). 
Total  Annual  Revenue  Requirement/12  CP/12  months  ($43,554,579/ 

1.118,245  kW/12). 
Firm  point-to-point  rate/730  hours  per  month  ($3.25/kW-Month^30)  ... 

Annual  cost  of  personnel  and  related  costs/number  of  schedules  per 

year. 

Before  consolidation  into  WACM:  $1,098,873/33,800  schedules 

After  consolidation  Into  WACM:  $1,223,140/47.580  schedules 

Total  Annual  Revenue  Requirement  for  Generation  'Percentage  of 

Resource  Capacity  Used  for  Reactive  Power  -  Annual  Revenue 

Requirement  for  Reactive  Power/Load  in  Control  Area  Requiring 

Reactive  Power/12  montfis. 
Before  consolidation  into  WACM:  $51,456,799  *2.82%-$1 .448.509; 

then,  $1,448,509/1,383,432  kW/12. 
After   consolidation   into   WACM:   $73,299,264   •2.82%-$2.063.374; 

then  $2,063,374/1,407.918  kW/12. 
Total  Annual  Revenue  Requirement  for  Regulation/Load  in  Control 

Area  Requiring  Reguiation/1 2/Months. 

Before  consolidation  into  WACM:  $1,746,658/1.353.712  kW/12 

After  consolidation  into  WACM:  $2,531,065/1,407,918  kW/12 

Charge  for  Energy  Imtnlartce  will  t>e  applied  to  deviations  outside  a  3 

percent  bandwidth. 
Negative  deviations  above  1 .5  percent,  occurring  more  ttwn  five  times 

per  month.  wiH  be  assessed  100  mills/kWh.  with  a  2  MW  minimum 

deviation. 
Any  Positive  deviations  above  1 .5  percent  win  be  credited  to  customer 

at  50  percent  of  average  monthly  non-firm  market  price  in  WACM 

control  area. 
/Anticipate  no  long-term  surplus  reserves  available  for  sale — 


If  available  from  a  WACM  resource  on  short-term  basis.  Spinning/ 
Supplemental  reserves  would  be  assessed  the  LAP  or  SLCAr-IP 
firm  power  capacity  rate  in  effect  at  the  time  the  request  is  made. 

Spinning/Supplemental  reserves  are  unavailable  from  a  WACM  re- 
source. Western  would  offer  to  purchase  and  pass-through  cost  of 
tt>e  reserves,  plus  a  cost  for  administration. 

Emergency  Use  reserves  will  be  ctwirged  the  greater  ol  30  mHla/kWh 
or  tt>e  prevailing  marVet  energy  rale  in  the  Region. 


Proposed  rale 


Based  upon  customer  toad  share. 

$3.25/kW-monlh. 

Maximum  of  4.45  mi«s/kWh. 


Before:  $32.51 /schedule/day. 
After  $25.71 /schedule/day. 


Before:  $0.09/kW-Month. 
After  $0.12/kW-Month. 


Before:  $0.11/kW-Month. 
After:  $0.1 5/kW-fulonth. 
PkS  descht)ed. 


Spinning/Supplemental  Reserves 
will  be  charged  Vne  Current  Firm 
Power  Capacity  Rates: 

LAP:  $2.85lcW  Month. 


SLCA-IP: 
posed). 


$3.48M(W-Month    (Pro- 


Emergency  Use  w«  be  charged  > 
of  30  mitsAcWh  or  prevailing 
madcsl. 


IV.  Authorities 

Transmission  and  ancillary  services 
rates  for  the  LAP  are  being  established 
pursuant  to  the  Department  of  Energy 
(DOE)  Organization  Act  (42  U.S.C.  7101 
et  seq.)  and  the  Reclamation  Act  of  1902 
(43  U.S.C.  371  et  seq.),  as  amended  and 
supplemented  by  subsequent    . 


enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c))  and  section  5  of  the 
Flood  Control  Act  of  1944  (16  U.S.C. 
825s)  and  other  acts  specifically 
applicable  to  the  projects  involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  PR  59716),  the 


Secretary  of  DOE  delegated:  (1)  The 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 


confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  FERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
are  found  at  10  CFR  part  903. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.).  each 
agency,  when  required  to  publish  a 
proposed  rule,  is  further  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
proposed  rule  on  small  entities.  In  this 
instance  the  initiation  of  the  LAP 
transmission  rate  and  ancillary  service 
rate  adjustments  are  related  to  non- 
regulatory  services  provided  by  Western 
at  particiilar  rates.  Under  5  U.S.C. 
601(2).  rules  of  particular  applicability 
relating  to  rates  or  services  are  not 
considered  rules  within  the  meaning  of 
the  acL  Since  the  LAP  transmission 
rates  and  ancillary  services  are  of 
limited  applicability,  no  flexibility 
analysis  is  required. 

Environmental  Compliance 

Western  will  conduct  an 
environmental  evaluation  of  the 
proposed  rates  and  develop  the 
appropriate  level  of  environmental 
documentation  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.);  the 
Coimcil  on  Environmental  Quality 
Regulations  for  implementing  NEPA  (40 
CFR  parts  1500  through  1508);  and  the 
DOE  NEPA  Implementing  Procedures 
and  Guidelines  (10  CFR  part  1021). 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  imder  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  Office  of  Management 
and  Budget  is  required. 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memoranda,  or  other  documents 
made  or  kept  by  Western  for  developing 
the  proposed  rates,  will  be  made 
available  for  inspection  and  copying  at 
the  RMR  Office,  located  at  5555  East 
Crossroads  Boulevard,  Lovelaini, 
Colorado.  80537,  during  normal 
business  hoiurs. 


Dated:  Sepember  11, 1997. 
Michael  S.  Hacskajk, 
Acting  AdministxtttoT. 

IFR  Doc.  97-24950  Filed  9-18-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[ER-FRL-6484-4] 

Environmental  Impact  Statements; 
Notice  of  AvailabHIty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Enviroiunental  Impact 
Statements  Filed  September  08, 1997 
Through  September  12, 1997  Pursuant 
to  40  CFR  1506.9. 

BIS  No.  970357,  Draft  EIS.  FHW.  WV. 
Elkins  Bypass  Project,  Relocation  of 
US-33  between  Aggregates  and 
Canfield,  Constructions,  Funding 
NFDES  Permit  and  COE  Section  404 
Permit,  Randolph  County,  WV,  Due: 
November  20, 1997,  Contact:  David  A. 
Leighow  (304)  347-5268. 
JSIS  No.  970358,  Final  Supplement. 
AFS.  ID,  Katka  Peak  Timber  Sale  and 
Road  Construction.  Implementation, 
New  Information  from  Interior 
Colombia  Basin  Ecosystem 
Management  Project,  to  implement 
Ecosystem  Restoration  Treetment. 
Bonners  Ferry  Ranger  District,  Idaho 
Panhandle  National  Forests, 
Boundary  County,  ID,  Due:  October 
20, 1997,  Contact  Barry  Wynsma 
(208) 262-5561. 
EIS  No.  970359,  Final  EIS,  BLM,  WY, 
Greybull  Valley  Irrigation  District 
Dam  and  Reservoir  Project,  Issuance 
of  Right-of-Way  Permit  and  COE 
Section  404  Permit,  Park  County,  WY, 
Due:  October  20. 1997,  Contact  Don 
Ogaard  (307)  347-5160. 
EIS  No.  970360.  Draft  EIS,  USN,  FL,  SC. 
VA.  NC,  Cecil  Field  Naval  Air  Station, 
Realignment  of  F/A-18  Aircraft  and 
Op>erational  Functions,  to  Othw  East 
Coast  Installations;  NAS  Oceana,  VA; 
MCAS  Beaufort,  SC  and  MCAS  Cherry 
Point.  NC.  Implementation,  COE 
Section  404  Permit,  FL,  SC,  NC  and 
VA,  Due:  November  18, 1997.  Contact: 
J.  Daniel  Cecchini  (757)  322-4891. 
mS  No.  970361,  Final  EIS,  FRC,  MA. 
NH.  VT,  ME,  Portland  Natural  Gas 
Transmission  System  Project  (PNGTS) 
and  (PNGTS)/Maritimes  &  Northeast 
Pipeline  L.L.C.,  Phase  II  Joint 
Facilities  Project,  Construction  and 
Operation,  COE  Section  10  and  404 
Permits,  MA,  York  and  Cumberland 
Counties.  ME,  Coos  Coimty,  NH  and 
Essex  County.  VT.  Due:  October  20. 


1997,  Contact-  Paul  McKee  (202)  20S- 
1088. 

EIS  No.  970362,  Final  EIS,  GSA.  CO. 
Denver  Federal  Center  Master  Site 
Plan,  Implementation,  City  of 
Lakewood,  Jefferson  County,  CO.  Due: 
October  24, 1997,  Contact:  Lisa 
Morpurgo  (303)  236-7231  ext  250. 

EIS  No.  970363.  Final  EIS.  FRC,  WA. 
Nooksack  River  Basin  Hydroelectric 
Projects.  Seven  Projects — (FERC  No. 
4628)  (FERC  No.  4738)  (FERC  No. 
4270)  (FERC  No.  4282)  (FERC  No. 
9231)  (FERC  No.  4312)  and  (FERC  No. 
3721)  Construction  and  Opctration. 
Licensing.  Whatcom  County,  WA, 
Due:  October  20, 1997,  Contact  Tom 
Dean  (202) 219-2778. 

EIS  No.  970364.  Draft  EIS.  SFW.  MN, 
lA.  Northern  Tallgrass  Prairie  Habitat 
Preservation  Area  (HPA),  Preserve, 
Restore  and  Manage,  several  counties. 
MN  and  several  counties.  LA.  Due: 
November  06. 1997,  Contact  Jane 
West  (612)  725-3306. 

Amended  Notices 

mS  No.  970247.  Draft  EIS,  SFW.  ID.  MT. 
Grizzly  Bear  (Ursus  arctos  hotribilus) 
Recovery  Plan  in  the  Bitteiroot 
Ecosystem,  Implementation, 
Endangered  Species  Act,  Proposed 
Special  Rule  10(j)  Establishment  of  a 
Nonessential  Experimental 
Population  of  Ckizzly  Bears  in  the 
Bitterroot  Area,  Rocky  Mountain, 
Blaine,  Camas,  Boise,  Qearwater. 
Custer,  Elmore,  Idaho,  Lemhi, 
Shoshone,  Due:  November  03. 1997. 
Contact:  Dr.  Christopher  Servheen 
(406)  243-4903.  Published  FR  07-11- 
97 — Review  Period  Extended. 

EIS  No.  970266,  Draft  EIS,  BLM.  CA, 
Fourmile  Hill  Geothermal 
Development  Project.  Construction. 
Operation  and  Maintenance,  49.9 
megawatt  (MW)  Geothermal  Power 
Plant,  Federal  Geotheimal  Leases  CA- 
21924  and  CA-2ig26,  Glass  Mountain 
Known  Geothermal  Resource  Area, 
Klamath  and  Modoc  National  Forests. 
Siskiyou  and  Modoc  Counties.  CA. 
Due:  September  30. 1997.  Contact 
Randall  Sharp  (916)  233-5811. 
Published  FR  07-11-97— Review 
Period  extended. 
mS  No.  970356.  Final  EIS.  FHW.  VA. 
DC,  MD,  Woodrow  Wilson  Bridge 
Improvement,  1-95  from  the 
Telegraph  Road/Capital  Beltway 
Interchange  in  Alexandria.  VA  to  the 
MD-210/Capital  Beltway  Interchange 
in  Oxon  Hill,  MD,  Fundkig,  Section 
10  add  404  Permits  and  CGD  Bridge 
Pennit.  Fair&x  County.  VA;  Prince 
Geoige's  County,  MD,  and  DC  ,  Du^: 
October  20. 1997.  Contact:  David  C 
Lawton  (410)  962-0077.  Published 
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FR — 09-12-97 — Review  Period 
Extended. 

Dated:  September  16, 1997. ' 
William  D.  Dickerton, 
Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 
(FR  Doc.  97-24979  Filed  9-18-97;  8:45  ami 

BMJJNQ  CODE  aSW-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6484-6] 

EnvlroniTMntal  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  18, 1997  Through 
August  22, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clecm  Air  Act 
and  Section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
04. 1997  (62  FR  16154). 

DrafkEISs 

ERP  No.  D-AFS-J65269-MT  Rating 
EC2,  Poonnan  Project,  Implementation, 
Harvesting  and  Road  Construction, 
Helena  National  Forest,  Lincoln  Ranger 
District.  Lewis  and  Clark  County  MT. 

Summary:  EPA  expressed 
environmental  concerns  about 
inadequate  analysis  and  disclosure  of 
potential  adverse  impacts  to  air  quality 
and  wetlands,  and  identified  the  need 
for  a  project  water  monitoring  program, 
and  for  TMDL  development  for 
Poonnan  Creek.  Additional  information 
is  needed  to  fully  assess  and  mitigate  all 
potential  environmental  impacts  of  the 
management  aptions. 

ERP  No.  D-AFS-J65271-MT  Rating 
EC2.  Jericho  Salvage  Timber  Sale. 
Implementation,  Salvage  Treatments 
and  Temporary  Roa'^  Construction, 
Helena  National  Forest,  Helena  Ranger 
District.  Powell  County,  MT. 

Sununaiy:  EPA  expressed 
environmental  concerns  about  sediment 
transport  to  area  streams  and  the 
proposed  reduction  of  streamside  buffer 
zone  widths  below  INFISH 
recommended  widths.  EPA  also 
expressed  concerns  about  the  limited 
range  of  alternatives  analyzed  in  tlje 
draft  EIS,  and  about  insufficient  analysis 
and  disclosure  of  potential  adverse 
impacts  to  air  quality  and  wetlands;  and 
identified  the  need  for  a  project  water 


monitoring  program,  and  for  TMDL 
development  for  Telegraph  Creek. 
Additional  information  is  needed  to 
fully  assess  and  mitigate  all  potential 
environmental  impacts  of  the 
management  actions. 

ERP  No.  D-AFS-f65274-MT  Rating 
EC2.  Beaver  Creek  Ecosystem 
Management  Project  and  Associate 
Timber  Sale,  Implementation,  Little  and 
Big  Beaver  Creek  Drainage.  Kootenai 
National  Forest,  Cabinet  Ranger  District, 
Sanders  Cotinty,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  water  quality,  fisheries, 
wetlands,  and  wildlife  impacts,  and  the 
lack  of  analysis  and  disclosure  of  the 
monitoring  plan  to  evaluate  impacts  to 
aquatic  and  air  resources.  Additional 
iniormation  is  needed  to  fully  assess 
and  mitigate  all  potential  environmental 
impacts  of  the  management  actions. 

ERP  No.  D-AFS-L65291-ID  Rating 
EC2,  Paradise  Integrated  Resource 
Management  Project,  Implementation, 
To  Commercial  Thin  and  Timber 
Salvage  Harvest  Boise  National  Forest, 
Mountain  Home  Ranger  District,  Elmore 
County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  on  the  potential 
impacts  to  water  quality,  impacts  to  the 
Rainbow  Roadless  Area,  the  need  for 
information  to  support  modeling 
methodologies,  the  lack  of  grazfng 
impact  evaluation  and  monitoring 
needs. 

Final  EISs 

ERP  No.  F-AFS-J65266-MT.  Tansy 
Ragwort  Control  Project, 
Implementation,  Little  Wolf  Fire  Area, 
Flathead  National  Forest,  Tally  Lake 
Ranger  District,  Flathead  Coimty,  MT. 

Summary:  EPA  supported  control  of 
the  tansy  ragwort  weed  infestation,  and 
expressed  lack  of  objections. 

ERP  No.  F-AFS-K61141-CA. 
Snowcreek  Golf  Course  Expansion, 
Construction  and  Operation,  Special 
Use  Permit.  Inyo  National  Forest  System 
Lands,  Mono  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
approval  of  a  special  use  permit  to 
expand  a  golf  course  onto  Forest  Service 
land  may  result  in  impacts  to  wetlands 
in  violation  of  the  Clean  Water  Act,  and 
requested  that  the  Forest  Service  delay 
issuing  the  special  use  permit  pending 
the  completion  of  a  federally-acceptable 
jurisdiction  delineation  of  "waters  of 
the  United  States." 

.  fiaPNo.F-yV:S-JC65197-CA.  Canyons 
Analysis  Area,  Implementation,  Tahoe 
National  Forest,  Trucker  Ranger  District. 
Sierra  and  Nevada  Counties.  CA. 


Siumnaiy:  EPA  expressed 
environmental  coi>cems  regarding  to 
construction  of  1  mile  OHV  trail 
without  appropriate  NEPA  analysis,  and 
requested  that  the  Forest  Service  modify 
the  Canyons  Record  of  Decision  to 
eliminate  this  new  construction  or 
prepare  an  addendum  to  the  Canyons 
Final  EIS  disclosing  the  impacts 
associated  %vith  this  construction. 

ERP  No.  F-AFS-K65270-CA,  Damon 
Fire  Salvage  and  Restoration  Project, 
Implementation,  Modoc  National  Forest. 
Modoc  County,  CA. 

Sununary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-LB5137-AK,  Tongass 
Land  Management  Plan, 
Implementation,  Tongass  National 
Forest.  AK. 

Summary:  EPA  provided  no  formal 
written  comments.  EPA  had  no 
objection  to  the  preferred  alternative  as 
described  in  the  EIS. 

ERP  No.  F-AFS-LB5282-OR. 
Robinson-Scott  Landscape  Management 
Project,  Timber  Harvest  and  other 
Vegetation  Management,  Willamette 
National  Forest.  McKenzie  Ranger 
District,  Lane  and  Linn  Counties,  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FTA-G54005-LA.  Canal 
Streetcar  Line  Reintroduction,  Canal 

Street  from  the  Mississippi  River  to 
the  Cemeteries,  with  a  Spur  Line  to  Qty 
Park,  Funding,  City  of  New  Orleans, 
Orleans  Parish.  LA. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Other 

ERP  No.  LF-AFS-L61187-WA. 
Legislative  EIS — ^Upper  White  Salmon 
River  Wjld  and  Scenic  River  Study, 
Possible  Designation,  National  Wild  and 
Scenic  Rivers  System,  Gifford  Pinchot 
National  Forest,  Yakima  Indian  Nation. 
iClickitat  County,  WA. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Dated:  September  16, 1997. 
William  D.  DickerMm, 
Director,  NEPA  Compliance  Divinon,  Office 
of  Federal  Activities. 

[FR  Doc  97-24980  Filed  9-18-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30440;  FRL-6748-q 

BioSafe  Systams  Inc.;  Application  to 
Ragiatar  a  Pasticlda  Product 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


r:  This  notice  announces  receipt 
of  an  application  to  register  the 
pesticide  product  ZeroTol,  containing 
an  active  ingredient  involving  a  changed 
use  pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  as  amended. 
DATES:  lAUtten  comments  must  be 
submitted  by  October  20, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30440]  and  the 
(File  Symbol  70299-R)  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  l^  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  conmient 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  aU 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

HM  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Anne  BaU.  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7511W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  CS51B6, 


Westfield  Building  North  Tower,  2800 
Crystal  Dnve,  Arlington,  VA  22202, 
(703-308-8717);  e-mail: 
ball.anne9epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  firom  BioSafe 
Systems  Inc.,  45  E.  Woodthrush  Trail. 
Medfbrd.  N7  08055.  to  register  the 
pesticide  product  ZeroTol.  an  algaedde/ 
fungicide  (EPA  File  Symbol  70299-*)  to 
include  a  new  use  for  the  control  of 
horticultural  disease  in  commerical 
greenhouses,  garden  centers,  florists, 
landscapes,  nurseries,  and 
interiorscapes.  TjotoTol  contains  the 
active  ingredient  hydrogen  dioxide  at 
24.00  percent,  an  active  ingredient 
involving  a  changed  pattern  of  the 
product  pursuant  to  die  provisions  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
recript  of  dus  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Regiater.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specffied  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  imder  docket 
number  (OPP-30440)  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADIXIESSES" 
at  the  beginning  of  this  doctunent 
Electronic  comments  can  be  sent 
directiy  to  EPA  at 
opp-atx:ketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-30440). 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
DepKwitory  Libraries. 


Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  at  the  address 
provided,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays.  It  is  suggested  that  persons 
interested  in  reviewing  the  application 
file,  telephone  this  office  at  (703-305- 
5805)  to  ensure  that  the  file  is  available 
on  the  date  of  intended  visit 
Airthnily:  7  U.S.C  136. 

UstofSnfafecli 

Environmental  protection,  Pestiddee 
and  pest.  Product  registration. 

Datad:  August  29. 1997. 


Director,  Biopesticides  and  PoUutitm 
Prevention  Division.  Office  of  Pesticide 
Proffows. 

[FR  Doc.  97-24941  Filed  9-18-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-303a2B;  FRL-S74B^ 

Kakan  Ptwrmacautieal  Ca.  Lid.; 
Approval  of  Pasticida  Product 
Ragistrations 

AOENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  aimounces 
Agency  approval  of  applications  to 
register  the  pesticide  products  STOPIT 
Wettable  Powder  Turf  Fungicide  and 
Polyoxin  D  Zinc  Salt  Technical, 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Fedmal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIPiRA),  as  amended. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  By 
mail:  Denise  Greenway,  Biopestiddes 
and  PoUution  Prevention  Division 
(7511W).  Office  of  Pestidde  Programs, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  CS51B6,  Westfield  Building  North 
Tower,  2800  Crystal  Drive,  Arlington, 
VA  22202,  (703)  308-8263;  e-mail: 
greenway.deniseOepamaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  various 
support  documents  are  available  from 
the  EPA  home  page  at  the  Federal 
Register-Environmental  Doctunents 
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entry  for  this  document  under  "Rules 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  September  27, 1995 
(60  FR  49838;  FRL-4971-4),  which 
announced  that  Kaken  Pharmaceutical 
Co.,  Ltd.  Agrochemical  and  Animal 
Health  Products  Division,  of  Japan, 
represented  by  Stewart  Pesticide 
Registration  Associates,  Inc.,  Suite  603, 
1901  North  Moore  SL,  Arlington.  VA 
22209,  had  submitted  applications  to 
register  the  pesticide  products  STOPIT 
Wettable  Powder  Turf  Fimgicide  and 
Polyoxin  D  Zinc  Salt  Technical  (EPA 
File  Symbols  68173-E  and  68173-R), 
containing  the  new  active  ingredient 
polyoxin  D  zinc  salt  (1:1),  zinc  5-[[2- 
amino-5-0-(aniinocarbonyl)-2-deoxy-L- 
xylonoyllamino]-l-(5-carboxy-3.4- 
dihydro-2,4-dioxo-l  (2H)-pyrimidinyl)- 
1,5-dideoxy-^-D-allofiiranuronate  at  2.5 
and  23.8  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  on 
August  20. 1997.  as  STOPIT  Wettable 
Powder  Turf  Fungicide  for  use  on  turf 
of  golf  courses,  home  lawns,  paries,  and 
commercial  and  institutional  grounds 
(EPA  Registration  Number  68173-2)  and 
Polyoxin  D  2^c  Salt  Technical  for 
formulation  into  fungicidal  end-use 
products  (EPA  Registration  Number 
68173-1). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  polyoxin  D  zinc  salt 
(1:1).  zinc  5-{(2-amino-5-0- 
(aminocarbonyl)-2-deoxy-L- 
xylonoyl)aminol-l-(5-carboxy-3,4- 
dihydro-2,4-dioxo-l  (2H)-pyrimidinyl)- 
l,5-dideoxy-^-D-allofu^anu^onate,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use.  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  polyoxin  D  zinc 
salt  (1:1).  zinc  5-ll2-amino-5-0- 
(aminocarbonyl)-2-deoxy-L- 
xylonoyl)amino)-l-(5-carboxy-3.4- 
dihydro-2,4-dioxo-l  (2H)-pyrimidinyl)- 
1.5-dideoxy-p-D-allofuranuronate  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  Polyoxin  D  zinc, 
salt. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 


pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Rm.  1132.  CM  #2,  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St,  SW.,  Washington.  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Aotfaorttj:  7  U.S.C  136. 

List  of  Subject* 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated:  September  9, 1997. 

{■iiBt  Lk  Andermit 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-24938  Filed  9-18-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-7S9;  FRL-S730-0] 

Notice  Of  FUlng  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition  (PP 
7F4826),  submitted  by  Plant  Genetic 
Systems  (America),  Inc.,  proposing  the 
establishment  of  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  plant-pesticides 
Bacillus  thuringiensis  subsp.  tolwcuthi 
Cry9C  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  ail  raw  agricultiual 
commodities. 


dates:  Comments,  identified  by  the 
docket  control  number  PF-759.  must  be 
received  on  or  before  October  20. 1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Enviromnental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1132. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Ariington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following  - 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Michael  Mendelsohn, 
Biopesticides  and  Pollution  Prevention 
Division  (7511W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington. 
E)C  20460.  Office  location  and  telephone 
number:  Rm.  CS51B6,  Wesffield 
Building  North  Tower.  2800  Crystal 
Drive.  Arlington.  VA  22202,  (703)  308- 
8715;  e-mail: 

mendelsohn.mike9epamail.epa.gov. 
SUPPt-EMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 
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The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-759] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  \he  beginning  of  this 
document 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket0epamaiI.epa.gov 
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Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identffied  by 
the  docket  number  [PF-759]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  29. 1997. 

Janat  L.  Andanen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Sununories  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  tiie  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
aimounces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Plant  Genetic  Systems  (America),  Inc. 

IV  7F4826 

EPA  has  received  a  pesticide  petition 
(PP  7F4826)  from  Plant  Genetic  Systems 


(America),  Inc.,  proposing  the 
establishment  of  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  plant-pesticides 
Bacillus  thuringiensis  subsp.  tolwoithi 
Cry9C  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities. 

A.  Bacillus  thuringiensis  subsp. 
tolworthi  Cry9C  protein  uses 

Com  plants  have  been  protected  from 
lepidopteran  insect  pests  such  as 
European  com  borer  [Ostrinia  nubilalis 
(Huber)].  by  expressing  a  Cry9C  protein. 
The  Cry9C  protein  expressed  by  the 
com  plants  corresponds  to  the 
insectiddal  moiety  of  the  Cry9C  crystal 
protein  of  a  Bacillus  thuringiensis 
subsp.  tolworthi  strain.  The  Cry9C 
protein  poses  no  foreseeable  risks  to 
non-target  organisms,  including 
mammals,  birds  and  non-target  insects. 
Transgenic  com  plants,  expressing 
Cry9C  protein,  represents  an  excellent 
addition  to  growers'  options  for  insect 
control  that  reduces  or  eliminates  the 
need  for  chemical  inputs  and  fits  well 
within  an  integrated  pest  management 
program. 

B.  Product  Identity/CSiemistxy 

The  Cry9C  gene,  wras  isolated  from  the 
B.fc  tolworthi  strain,  tnmcated  and 
modified  before  it  was  stably  inserted 
into  com  plants.  The  tryptic  core  of  the 
microbially  produced  Ciy9C  delta- 
endotoxin  is  similar  to  the  Cry9C 
protein  found  in  event  CBH351.  The 
Cry9C  protein  was  produced  and 
purified  from  a  bacterial  host,  for  the 
purposes  of  mammalian  toxicity  studies. 
Product  analysis  that  compared  the 
Cry9C  protein  from  the  two  sources 
included:  SDS-PAGE.  Western  blots,  N- 
terminal  amino  acid  sequencing, 
glycosylation  tests  (for  possible  post- 
translational  modffications)  and  insect 
bioassays. 

No  analytical  method  is  included 
since  this  petition  requests  an 
exemption  from  the  requirement  of  a 
tolerance. 

C.  Mammalian  Toxicological  Profile 

Bacillus  thuringiensis  proteins  have 
insecticidal  properties  and  have  been 
used  commercially  for  more  than  30 
years.  This  long  history  of  safe  use  is  the 
primary  reason  that  Bt  proteins  have 
been  chosen  as  the  basis  for  the  first 
insecticidal  plants  produced  by 
biotechnology.  Bt  mode-of-action  can  be 
divided  into  a  series  of  critical  steps: 
ingestion  by  the  insect,  specific  binding 
to  brush  border  membrane  receptors, 
membrane  insertion,  and  pore 
formation.  Bt  proteins  do  not  bind  or 


cause  any  other  effects  to  mammalian 
gut  membranes  thereby  displaying 
human  safsty  properties.  The  Cry9C 
protein  mode-of-action  is  apparently 
similar  to  that  of  the  well  known  CrylA 
proteins.  Although  Bt  strains  have  been 
used  for  decades  as  sprayable  microbial 
products,  no  confirmed  cases  of  allergic 
reactions  have  been  documented, 
despite  dermal,  oral  and  inhalation 
exposures.  A  reference  to  this  is  made 
by  the  EPA  in  a  Federal  Register  notice, 
dated  August  16, 1995  (60  FR  42443]. 
In  addition  to  the  safe  history  of  Bt 
proteins  outiined  above,  several  other 
studies  were  performed  to  provide 
evidence  for  mammalian  safety  of  the 
Cry9C  protein.  An  acute  toxicological 
study  was  performed  with  mice,  which 
demonstrated  that  the  Cry9C  protein 
had  an  LDjo  >  6,500  mg/kg.  A  test  for 
in  vitro  digestibility  under  simidated 
gastric  conditions  showed  that  the 
Cry9C  protein  found  in  bacteria  and  the 
protein  produced  in  plants  was  stable 
for  4  hours  when  exposed  to  simulated 
gastric  juice.  An  amino  acid  sequence 
homology  search  performed  using  three 
different  data  banks  (against  135.867 
sequences)  only  found  homology  to 
other  related  Bt  proteins.  All  other 
proteins  in  the  data  bank  have  no  major 
stretches  of  sequence  homology, 
indicating  that  the  sequence  homology 
is  not  significant  Therefore,  no 
homology  with  any  known  allergen  or 
protein  toxin  could  be  demonstrated.    . 

The  Cry9C  protein  or  metabolites  of 
the  protein  are  not  expected  to  interact 
with  the  immune  system,  the  endocrine 
S3r8tem  or  to  have  any  carcinogenic 
activity  since  the  protein  sequence  does 
not  match  any  known  allergens, 
hormones  or  since  proteins,  in  general, 
are  not  known  to  be  carcinogenic. 

All  living  organisms  contain  DNA  and 
there  are  no  examples  of  nucleic  acids 
causing  any  toxicological  effects  from 
dietary  consumption.  The  genetic 
material  necessary  for  the  production  of 
the  Cry9C  protein  in  plants  includes  the 
genetic  construct  that  encodes  the 
CryOC  protein  and  all  other  necessary 
genetic  elements  for  it's  expression. 
These  elements  include:  a  promotor, 
polylinker  sequences,  leader  sequences 
and  terminators  and  none  of  wfaich  are 
expected  to  cause  any  toxicological 
effects. 

Taken  together,  the  data  supports  the 
lack  of  mammalian  toxicological  effects 
for  the  plant-pesticide  Bacillus 
thuringiensis  subsp.  tolworthi  Ciy9C 
protein  and  the  genetic  matarial 
necessary  for  the  production  of  t>ii« 
protein  in  or  on  all  raw  plant 
agricultural  commodities. 
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D.  Aggregate  Exposure 

Since  the  Cry9C  protein  is  expressed 
in  plant  tissues,  dermal  or  inhalation 
will  be  negligible  to  non-existent. 
Drinking  water  is  unlikely  to  be 
contaminated  with  Cry9C  protein  due  to 
the  rapid  degradation  of  plant  materials 
in  the  soil.  Processed  plant  products 
may  allow  for  low  levels  of  exposure  to 
the  Cry9C  protein,  but  the  lack  of 
in^iminiilian  toxicity  and  the  lack  of 
sequence  homology  to  known  toxins  or 
allergens,  has  already  been 
demonstrated. 

E.  Cumulative  Exposure 

The  imique  mode-of-action  of  Bt 
proteins  in  general,  coupled  with  the 
lack  of  fpammalian  toxicity  for  the 
Cry9C  protein  provides  no  basis  for  the 
expectation  of  cumulative  exposure 
with  other  compounds. 

F.  Safety  Determination 

Bt  microbial  pesticides  containing  Cry 
proteins  have  been  applied  for  more 
than  30  years  to  food  and  feed  crops 
consumed  by  the  U.S.  population.  There 
have  been  no  himian  safety  problems 
attributed  to  Cry  proteins.  The  extensive 
mammalian  toxicity  studies  performed 
to  support  the  safety  of  Bacillus 
thuringiensis  -  containing  pesticides 
clearly  demonstrate  that  the  tested 
isolates  are  not  toxic  or  pwthogenic 
(McClintock.  et  aA,  1995,  Pestic.  Sci. 
45:95-105).  The  lack  of  mammalian 
toxicity  or  allergenic  properties  of  the 
Cry9C  protein  provides  support  for  our 
request  of  an  exemption  from  the 
requirement  of  a  tolerance  set  forth  in 
this  petition.  Non-dietary  exposure  of 
infiants,  children  or  the  US  population 
in  general,  to  the  Cry9C  protein 
expressed  in  plant  materials,  are  not 
expected  due  to  the  uses  of  this  product 
within  agricultiu^l  settings. 

G.  Existing  Tolerances 

No  tolerances  or  tolerance  exemptions 
have  been  granted  for  the  Bacillus 
thuringiensis  subsp.  tohvorthi  Cry9C 
and  the  genetic  material  necessary  for 
the  production  of  this  protein  in  or  on 
all  raw  agricuJtural  commodities. 
(FR  Doc  97-24940  Filed  9-18-97;  8:45  am] 
aMJNocoot  aaao  w  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-68Q6-2] 

NoUc*  Of  Proposed  Assessment  Of 
Cleen  Water  Act  Class  II  Administrative 
Penalty  to  Arizona  Public  Service 
Company  and  Opportunity  To 
Comment 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  {>enalty  assessment  and 

opportunity  to  comment 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  and  proposed  Consent 
Agreement  for  alleged  violations  of  the 
Clean  Water  Act  EPA  is  also  providing 
notice  of  the  opportunity  to  comment  on 
the  proposed  penalty  assessment 

Under  section  309{g)  of  the  Clean 
Water  Act.  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act  after  providing  the  (>erson 
subject  to  the  penalty  notice  of  the 
proposed  penalty  and  the  opportunity 
for  a  hearing,  and  after  providing 
interested  persons  public  notice  of  the 
proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Qvil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  part  22.  The  procedures  through 
which  the  public  may  comment  on  a 
proposed  Class  II  penalty  or  participate 
in  a  Class  II  penalty  proceeding  are  set 
forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
of  a  proposed  Class  II  order  is  thirty 
days  after  publication  of  this  document 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  matter  of  Arizona  Public 
Service  Company,  P.O.  Box  52034, 
Phoenix,  AZ;  EPA  Docket  No.  CWA-DC- 
FY97-16:  filed  on  September  11, 1997, 
with  Mr.  Steven  Armsey,  Regional 
Hearing  Qerk,  U.S.  EPA  Region  9,  75 
HaMrthorne  Street,  San  Francisco, 
California  94105.  (415)  744-1389, 
proposed  penalty  of  $42,000  for 
unpermitted  discharges  in  August  1994, 
January  1997,  February  1997  and  March 
1997  into  the  Gila  River  from  their  water 
reclamation  supply  system  pipeline. 
EPA  and  Arizona  Public  Service 
Company  have  agreed  to  a  proposed 
Consent  Agreement  in  which  Arizona 
Public  Service  Company  shall  pay  a 
dvil  penalty  of  $42,000. 


FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  Respondent  is 
available  as  part  of  this  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosiire  of 
confidential  information.  In  order  to 
provide  opportimity  for  public 
comment,  EPA  will  take  no  final  action 
in  these  proceedings  prior  to  thirty  (30) 
days  after  the  date  of  publication  of  this 
document. 

Dated:  September  11. 1997. 
johnOng, 

Acting  Director,  Water  Division. 
(FR  Doc  97-2494«  Filed  9-18-S7: 8:45  am] 
■mjwoooQg  wso  so  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6806-4] 

EPA'S  Final  Decision  To  Withdraw 
Ptiase  I  Total  Maximum  DaHy  lUMds 
(TMOLs)  for  Copper  In  certain  New 
Jersey  Waters  of  New  York-New 


AGBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  determined  that 
certain  New  Jersey  waters  of  the  New 
York-New  Jersey  Harbor  are  not  water 
quality-limited  for  copper,  and 
dierefore.  Phase  I  copper  TMDLs  are  not 
required  for  these  water  segments.  The 
New  Jersey  Harlxir  waters  for  which 
Phase  I  Copper  TMDLS  are  being 
withdrawn  are  defined  as  Newark  Bay, 
Hackensack  River  below  the  Oradell 
E)am,  Passaic  River  below  the  Dundee 
Dam,  Raritan  River  below  the  Fieldsville 
Dam,  and  Raritan  Bay.  EPA  is  hereby 
issuing  public  notice  of  its  final 
decision  to  withdraw  the  Phase  I 
TMDLs  for  copper  established  by  EPA 
on  January  24,  1996. 
DATES:  September  19, 1997. 
ADDRESSES:  Copies  of  the 
responsiveness  summary  and  relevant 
sup{>orting  documents  may  be  obtained 
by  writing  to  Mr.  Steven  Wood,  Fate  & 
Effects  Team,  U.S.  Environmental 
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Protection  Agency  Region  n,  290 
Broadway,  24th  Floor,  New  York,  New 
York  10006-1866, 

wood.steven@epamail.epa.gov,  or  by 
calling  (212)  637-3866. 

The  administrative  record  containing 
background  technical  information  is  on 
file  and  may  be  inspected  at  the  U.S. 
EPA,  Region  II  office  between  the  houre 
of  8  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Arrangements  to  examine  the 
administrative  record  may  be  made  by 
contacting  Mr.  Steven  Wood. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Steven  Wood,  telephone  (212)  637-3866. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

n.  Public  Notice  of  Draft  Decision 

UL  Final  Determination 

L  Background 

A  TMDL.  or  total  mnyimiim  daily 
load,  is  the  maximum  amount  of  the 
pollutant  that  a  waterbody  can 
assimilate  and  still  meet  ambient  water 
quality  standards.  TMDLs  are 
established  for  water  quality-limited 
segments,  which  are  defined  as  "any 
segment  where  it  is  known  that  water 
quality  does  not  meet  applicable  water 
quality  standards,  and/or  is  not 
expected  to  meet  applicable  water 
quality  standards,  even  after  the 
application  of  technology-based  effluent 
limitations  *  *  *"  (40  CFR  130.2(i)). 

On  January  24, 1996,  EPA  established 
certain  phased  TMDLs,  including  waste 
load  allocations  (WLAs)  and  load 
allocations  (LAs)  for  copper.  (61  FR 
1930).  Phased  TMDLs  were  developed 
for  copper  because  of  the  limited 
ambient  data  and  uncertainty  in  the 
model  calibration  for  the  New  Jersey 
Harbor  waters.  The  Phase  I  TN^Ls 
established  in  January  1996  required 
additional  data  collection  in  the  New 
Jersey  Harbor  waters  before  the 
establishment,  as  necessary,  of  revised 
Phase  n  TMDLs.  Phase  H  TMDLs  were 
to  be  established  only  if  the  additional 
data  and/or  modeling  indicated  that  it 
was  necessary  to  reduce  point  and/or 
nonpoint  sources  of  copper  below  Phase 
I  levels.  The  New  Jersey  Harbor  watera 
affected  by  this  action  are  Newark  Bay, 
Hackensack  River  below  the  Oradell 
Dam,  Passaic  River  below  the  Dimdee 
Dam,  Raritan  River  below  the  Fieldville 
Dam  and  Raritan  Bay. 

The  New  Jersey  Harbor  Dischargers 
Group  (NJHIX;),  in  cooperation  with  the 
State  of  New  Jersey  and  EPA,  agreed  to 
undertake  the  required  additional 
monitoring  and  modeling.  The  first 
phase  of  the  monitoring  was  designed  to 
enhance  the  existing  ambient  database 
and  to  confirm  whether  copper 


exceeded  or  potentially  exceeded 
applicable  water  quality  standards  in 
the  above  defined  New  Jersey  Harbor 
waters.  Based  on  the  results  of  this  data 
collection  effort,  it  was  determined  that 
copper  does  not  exceed  the  appropriate 
water  quality  criteria,  and  therefore  the 
Phase  I  copper  TMDLs  are  being 
withdrawn,  for  the  waters  mentioned 
above. 

For  the  Arthur  Kill  and  Kill  Van  Kull, 
the  Phase  I  copper  TMDLs  are  not  being 
withdrawn  by  today's  action.  The 
copper  TMDLs  for  these  watera  remain 
in  effect  Additional  monitoring  and 
modeling  is  currently  ongoing  for  these 
two  waters,  and  EPA  expects  to  review 
these  data  and  take  appropriate  action. 
Such  action  may  include,  without 
limitation,  withdrawing  the  Phase  I 
copper  TMDLs,  establishing  Phase  II 
copper  TMDLs  or  taking  no  action  to 
revise  the  Phase  I  copper  TMDLs.  In 
order  to  clarify  EPA's  position  in  this  • 
matter,  EPA  will,  following  review  of 
the  data,  publish  notice  in  the  Federal 
Register  of  the  results  of  its  review  and 
what  further  action,  if  any,  it  intends  to 
take  on  the  Arthur  Kill  and  Kill  Van 
Kull  copper  TMDLs. 

n.  Public  Nodce  of  Draft  Decision 

EPA's  proposed  withdrawal  was 
public  noticed  in  the  Federal  Register 
dated  January  10,  1997  (62  FR  1454).  A 
30-day  comment  period  followed, 
during  which  EPA  received  five 
comment  lettera.  All  comments  have 
been  addressed  in  a  responsiveness 
summary  which  may  be  obtained  by 
writing  or  calling  Mr.  Steven  Wood  as 
referenced  above. 

IIL  Final  Decision 

EPA  is  noticing  its  final  decision  to 
withdraw  the  Phase  I  copper  TMDLs 
fit)m  the  following  New  Jersey  Harbor 
waters: 

— Hackensack  River  below  the  Oradell 
Dam, 

— Passaic  River  below  the  Dundee  Dam. 

— ^Raritan  River  below  the  Fieldville 
Dam. 

— Newark  Bay,  and 

— ^Raritan  Bay. 

This  action  has  no  effect  on  the 
TMDLs  for  other  pollutants  established 
for  these  waten. 

Dated:  August  28, 1997. 
WiUiam  J.  Muszynski, 
Acting  Regiona]  Administrator. 
[FR  Doc  97-24944  Filed  9-18-97;  8:45  am) 
BHJJNQ  cooE  aaao-aa-p 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting;  Sunshine  Act 
Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
punuant  to  the  Government  in  the 
Sunshine  Act  (5  ILS.C.  552b(e)(3)),  that 
the  October  9, 1997  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Bodrd)  will  not  be  held.  The  PGA  Board 
will  hold  a  mepting  at  9:00  a.m.  on 
Wednesday,  October  22, 1997.  An 
agenda  for  this  meeting  will  be 
published  at  a  later  date. 
FOR  FURTHER  MFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Crmlit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  September  16, 1997. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  97-25114  Filed  9-17-97;  2:24  pml 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting; 
Sunshine  Act  Meeting 

AQBICY:  Farm  Credit  Administration. 
SUMMARY:  Purauant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C 
552b(eK3)),  the  Farm  Credit 
Administration  gave  notice  on 
September  10, 1997  (62  FR  47667)  of  the 
regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  September  11, 1997.  This 
notice  is  to  amend  the  agenda  by  adding 
an  item  to  the  open  session  of  that 
meeting. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMBITARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  were  closed  to  the 
public.  The  agenda  for  Septembw  11. 
1997.  is  amended  by  adding  the 
following  item: 

Open  Session  •■ 

B.  Report 

— FCSBA's  Quarterly  Report 
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Dated:  September  16. 1997. 
Fiord  FitUan, 

Secntaiy,  Farm  Credit  Adminittration  Board. 
(FR  Doc.  97-25115  Filed  9-17-97;  2:35  pm] 
■UNO  COM  «706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


[DA  97-1672] 

Auction  Of  800  MHZ  SfMcMIXMl  Mobile  ^^tiST 

Radio  Servictt  Umoms;  Auction  

Notice  and  Rling  R«quirements  for  525  A 

UcensM  in  tfM  Upper  200  Ctwnneto  _ 

Scheduled  for  October  28, 1 997  ^ 

Released  August  8, 1997.  C  

1.  Introduction 

Licenses  to  Be  Auctioned:  525 
licenses  in  the  upper  200  channels  of 


the  800  MHz  Specialized  Mobile  Radio 
Service  ("SMR").  The  auction  will 
consist  of  3  licenses  in  each  of  175 
Economic  Areas  ("EAs");  frequency 
block  A  is  allocated  20  channels; 
frequency  block  B  is  allocated  60 
channels;  and  frequency  block  C  is 
allocated  120  channels.  Each  frequency 
block  encompasses  the  following 
spectrum  and  channel  numbers: 


Channel 
Nos. 


401-420 
421-480 
481-600 


Frequencies  (Base  and 
■Mobile) 


861.0-661.5  MHz. 
816.0-816.5  MHz. 
861.5-863.0  MHz. 
816.5-818.0  MHz. 
863.0-866.0  MHz. 
818.0^821.0  MHz. 


location,  license  number,  population, 
and  upfront  payment,  as  well  as  a 
service  area  map,  are  provided  in 
Attachment  A. 

Nolr.  As  indicated  below,  not  all  200  SMR 
channels  in  Spectrum  Blocks  A,  B  and  C  are 
available  for  auction  in  the  Canadian  and 
Mexican  border  areas.  Some  frequencies  are 
sul^ect  to  international  assignment  and 
coordination.  For  further  information,  see 
paragraphs  23-26  of  the  Memorandum 
Opinion  and  Order  on  Reconsideration,  FCC 
97-224,  62  FR  41225  Quly  31, 1997)  and 
Appendix  C  to  the  Second  Report  6r  Order, 
FCC  97-223,  62  FR  41190  (July  31. 1997). 


A  detailed  listing  of  the  EAs,  with 
their  FCC  market  number,  market 


Canadian  Border  Area 


Spectrum  biodc 


A 
B 
C 


MEXICAN  BORDER  AREA 


Avaii- 


chan- 
nels  re- 
gions 1, 
4.5and 
6 


18 
72 


Avail- 
able 
ctian- 
nelsre- 
gion2 


None 
None 
56 


Avirilabie 
channels 
regions 


4 
44 
72 


Available 


wid8 


12 
32 
48 


Spectrum  block 


A. 
B. 
C 


Available 

offset 
channels 


3 
12 
18 


Auction  Date:  The  auction  will  begin 
on  October  28, 1997.  The  precise 
schedule  for  bidding  will  be  annoimced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  will  be 
conducted  on  each  business  day  imtil 
bidding  has  stopped  on  all  licenses. 

Auction  Title:  This  is  the  sixteenth 
spectrum  auction  the  FCC  has 
scheduled,  and  will  be  referred  to  as 
"Auction  No.  16,  800  MHz  SMR— Upper 
200  Channels." 

Bidding  Methodology:  Simultaneous 
multiple  round  bidding.  Bidding  will  be 
permitted  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

Pre-Auction  Dates: 

•  An  Auction  Seminar  will  be 
conducted  at  a  location  and  date  to  be 
announced. 


•  Short-Form  Application  (FCC  Fonn 
175)— September  29, 1997,  5:30  p.m. 
ET 

•  Upfitint  Payments:  (Only  Wire 
Transfer  Accepted) — October  14, 
1997,  6:00  p.m.  ET 

•  Orders  for  Remote  Bidding  Software — 
October  15, 1997,  5:30  p.m.  ET 

•  Mock  Auction— October  23, 1997 
Telephone  Contacts: 

•  FCC  National  Call  Centei^-88a- 
CALLr4:GC  (888-225-5322)  (General 
Auction  Information  and  Seminar 
Registration,  press  option  #2  at  the 
prompt) 

•  FCC  Technical  Support  Hotline— 
202-414-1250 

List  of  Attachments: 

•  Attachment  A:  List  of  Licenses 
Offered 

•  Attachment  B:  Guidelines  for 
Completion  of  FCC  Forms  159  and 
175  and  Exhibits 

•  Attachment  C:  Electronic  Filing  of 
FCC  Form  175 

•  Attachment  D:  Summary  Listing  of 
FCC  Documents  Addressing 
Application  of  the  Anti-CoUusion 
Rules 

Release  of  Further  Infonnation:  The 
Commission  plans  to  release  public 
notices  with  further  information 


regarding  Auction  16  in  the  following 
Older 

•  Due  diligence 

•  Software  ordering  information  and 
bidders  seminar  registration 

•  Instructions  for  on-line  monitoring, 
bid  tracking  tool,  outstanding  auction 
event  issues  (including  round 
schedules  and  bid  increment 
calculations) 

Backffound:  In  December  1995,  the 
Commission  restructured  the  licensing 
framework  that  governs  the  800  MHz 
SMR  service.  Site-  and  frequency- 
specific  licensing  was  replaced  with  a 
geography-based  system  similar  to  those 
used  in  other  Commercial  Mobile  Radio 
Services  ("CMRS").  The  geographic 
areas  for  the  licenses  were  created  based 
on  Economic  Areas  developed  by  the 
Bureau  of  Economic  Analysis  of  the  U.S. 
Department  of  Commerce. 

Service  and  operational  requirements 
for  the  800  MHz  SMR  service  are 
contained  in  part  90  of  the 
Commission's  Rules,  47  CFR  part  90. 

Potential  bidden  are  reminded  that 
there  are  a  substantial  number  of 
incumbent  licensees  already  licensed 
and  operating  in  the  800  MHz  SMR 
service  on  frequencies  that  will  be 
subject  to  the  upcoming  auction.  Such 
incumbents  must  be  protected  from 
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harmful  interference  in  accordance  with 
the  Commission's  rules  by  geographic 
area  licensees.  These  limitations  may 
restrict  the  ability  of  geographic  area 
licensees  to  use  certain  portions  of  the 
electromagnetic  spectrum  or  provide 
service  to  certain  areas  in  their 
geographic  license  area.  Potential 
bidders  are  solely  responsible  for 
investigating  and  evaluating  the  degree 
to  which  incumbents  are  licensed  and 
operating  in  areas  where  potential 
bidders  may  seek  EA  licenses.  Some 
information  regarding  the  licensing  of 
such  incumbents  is  available  in  the 
Commission's  licensing  database.  This 
information  is  available  for  inspection 
in  the  Wireless  Telecommunications 
Bureau's  Public  Reference  Rooms.  These 
fricilities  are  located  at  2025  M  Street, 
NW,  Room  5608,  Washington,  DC  and 
1270  Fairfield  Road,  Gettysburg,  PA. 
Paper  files  are  available  for  inspection 
in  the  Public  Reference  Room  of  the 
Wireless  Telecommunications  Bureau's 
Gettysburg,  PA  offices  only.  Any 
telephone  inquiries  regarding  licensing 
of  incumbents  should  be  directed  to  the 
National  Call  Center  at  (888)  CALL-FCC 
or  (888)  225-5322.  The  licensing 
database,  which  includes  information 
regarding  incumbent  licensees  in  the 
800  MHz  upper  SMR  band,  is  available 
for  on-line  review  at  http:// 
www.fcc.gov/wtb/databases.html. 
Additionally,  the  Land  Mobile  database 
may  be  queried  on-line  on  the  World 
Wide  Web  at:  http://gullfoss.fcc.gov/cgi- 
bin/wtb — pt — ^rad/ptradsrch.sb.  This 
software  permits  queries  of  800  SMR 
data  for  the  upper  200  channels 
utilizing  latitude/longitude  and  a 
specified  radius.  However,  the 
Commission  makes  no  representations 
or  guarantees  regarding  the  accuracy  of 
information  provided  by  incumbent 
licensees  and  incorporated  into  the 
database. 

Potential  bidders  should  also  be 
aware  that  there  are  pending  before  the 
Commission  certain  applications, 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
^applications  for  review  that  relate  to 
specific  incumbent  800  MHz  SMR 
licenses  or  applications.  Resolution  of 
these  pending  matters  could  have  an 
impact  on  the  availability  of  spectrum  to 
EA  licensees  in  this  auction.  In 
addition,  some  of  these  matters  may  not 
have  reached  final  resolution  by  the 
time  of  the  auction.  Potential  bidders 
are  solely  responsible  for  investigating 
and  evaluating  the  degree  to  which  such 
pending  matters  may  affect  spectrum 
availability  in  areas  where  potential 
bidders  may  seek  EA  licenses.  In  the 
near  future,  the  Commission  will  release 


a  Public  Notice  listing  pending  matters 
that  relate  to  licenses  or  applications 
that  afiact  800  MHz  upper  band 
spectrum.  The  Commission  will  also 
make  available  for  public  inspection  the 
pleadings  and  related  filings  in  those 
matters. 

Participation:  Those  wishing  to 
participate  in  the  auction  must  submit 
an  FCC  Form  175  short-form 
application.  The  FCC  Form  175  must  be 
completed  and  filed  in  accordance  with 
the  Commission's  rules  and  the 
instructions  provided.  This  form  must 
be  received  at  the  Commission  no  later 
than  5:30  p.m.  ET  on  September  29, 
1997.  See  Attachments  B  and  C  for 
detailed  information  on  how  to 
complete  and  electronically  file  the 
required  FCC  Form  175  information. 

Applicants  will  be  required  to  submit 
an  upfit}nt  payment  and  aa  FCC 
Remittance  Advice  (FCC  Form  159).  The 
upfrt]nt  payment  must  be  made  in  U.S. 
dollars  by  wire  transfer.  Payments  must 
be  received  at  Mellon  Bank  in 
Pittsburgh,  Pennsylvania,  no  later  than 
October  14, 1997  at  6:00  p.m.  ET.  No 
other  form  of  payment  will  be  accepted. 

Prohibition  of  Collusion:  To  ensure 
the  competitiveness  of  the  auction 
process,  the  PCC's  rules  prohibit 
applicants  for  the  same  geographic  areas 
from  communicating  with  each  other 
during  the  auction  about  bids,  bidding 
strategies  or  settiements.  This 
prohibition  begins  with  the  filing  of 
short-form  applications,  and  ends  when 
winning  bidders  submit  their  initial 
down  payment.  The  prohibition  does 
not  apply  where  applicants  enter  into  a 
bidding  agreement  before  filing  their 
short-form  applications,  and  disclose 
the  existence  of  the  agreement  in  the 
short-form  application.  See  47  CFR 
1.2105(c).  See  also  the  Siunmary  I.inHng 
of  Documents  from  the  Commission  and 
the  Wireless  Telecommunications 
Bureau  Addressing  Application  of  the 
Anti-Collusion  Rules  in  Attachment  D 
to  this  Public  Notice. 

Relevant  Authority:  Prospective 
bidders  should  familiarize  themselves 
thoroughly  with  the  FCC's  rules  relating 
to  the  800  MHz  SMR  service  contained 
in  tide  47,  part  90  of  the  Code  of  Federal 
Regulations  ("CFR"),  and  rules  relating 
to  application  and  auction  procedures, 
contained  in  tide  47,  part  1,  subpart  Q. 
Also,  prospective  bidders  shotdd  be 
familiar  with  the  procedures,  terms,  and 
rules  contained  in  the  Commission's 
docket  Amendment  of  part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the 
800  MHz  Frequency  Band.  PR  Docket 
No.  93-144.  The  latest  releases  in  this 
docket,  the  First  Report  and  Order, 
Eighth  Report  and  Order,  and  Second 


Further  Notice  of  Proposed  Rule 
Making,  FCC  95-501,  61  FR  6138 
(February  16, 1996).  the  Second  Report 
and  Order,  FCC  97-223,  62  FR  41190 
(July  31, 1997)  and  Memorandum 
Opinion  and  Order  on  Reconsideration, 
FCC  97-224, 62  FR  41225  (July  31. 
1997)  are  posted  on  the  Commission's 
World  Wide  Web  site,  http:// 

WWW.fcC.gDV. 

The  terms  contained  in  the  FCC's 
rules,  documents  in  the  800  MHz  SMR 
proceeding  and  this  Public  Notice  are 
not  negotiable.  Prospective  bidders 
should  review  these  auction  documents 
thoroughly  prior  to  the  auction  to  maVo 
certain  that  they  understand  all  of  the 
provisions  and  are  willing  to  be  bound 
by  all  of  the  terms  before  participating 
in  the  auction. 

Potential  bidders  should  be  aware  that 
petitions  for  reconsideration  of  the 
FCC's  actions  in  the  Second  Report  and 
Order  etad  Memorandum  Opinion  and 
Order  on  Reconsideration  may  be  filed 
and  that  the  terms  adopted  therein  are 
therefore  subject  to  change  upon 
reconsideration  or  appeal. 

The  Commission  may  amend  or 
supplement  the  information  contained 
in  this  Public  Notice  at  any  time.  The 
FOC  will  issue  public  notices  to  convey 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  FCC  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  FCC  documents,  including 
public  notices,  may  be  obtained  for  a  fee 
by  calling  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  at  202-857-3800. 
Additionally,  many  documents  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftpdftp.fcc.gov  or  the  FOC 
World  Wide  Web  site  at  http:// 
www.fcc.gov.  Bidders  should  also  note 
that  a  separate  Auction's  web  i>age  is 
available  on  the  Commission's  web  site 
at  http://www.fcc.Bov/auctions.html. 

Minimum  Bids:  At  present.  th«e  is  no 
minimum  opening  bid  on  any  of  the 
licenses  in  this  auction.  Also,  there  is  no 
minimum  bid  increment  for  a  license 
tmtil  a  license  has  received  an  initial 
bid.  RecenUy  adopted  legislation, 
however,  may  require  minimum  bids  or 
reserve  prices  in  this  auction,  tf 
minimum  bids  or  reserve  prices  are 
established,  notification  will  be 
provided  prior  to  the  start  of  the 
auction. 

Bidder  Alerts:  All  applicants  must 
certify  under  penalty  of  perjury  on  their 
FCC  Form  175  applications  that  they  are 
legally,  technically,  financially  and 
otherwise  qualified  to  hold  a  Ucense, 
and  not  in  default  on  any  Commission 
licenses.  Prospective  bidders  are 
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remiDded  that  submission  of  a  fiadse 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  futxire 
auctions,  and/or  criminal  prosecution. 

The  FCC  makes  no  representations  or 
warranties  about  the  use  of  thjs 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particiilar  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
business  venture. 

As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  the  auction  of  the  upper 
200  channels  in  the  800  MHz  SMR 
service  to  deceive  and  defraud 
unsuspecting  investors.  Common 
warning  signals  of  fraud  include  the 
following:  (1)  The  first  contact  is  a  "cold 
call"  frtim  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial.  (2)  The 
offering  materials  used  to  invest  in  the 
venture  appear  to  be  targeted  at  IRA 
funds,  for  example  by  including  all 
documents  and  papers  needed  for  the 
transfer  of  funds  maintained  in  IRA 
accounts.  (3)  The  amount  of  the 
minimum  investment  is  less  than 
$25,000.  (4)  The  sales  representative 
makes  verbal  representations  that:  (a) 
The  IRS,  FTC,  SEC,  FCC,  or  other 
government  agency  has  approved  the 
investment;  (b)  the  investment  is  not 
subject  to  state  or  federal  securities 
laws;  or  (c)  the  investment  will  yield 
unrealistically  high  short-term  profits. 
(5)  In  addition,  the  offering  materials 
often  include  copies  of  actual  FCC 
releases,  or  quotes  from  FCC  personnel, 
giving  the  appearance  of  FCC 
knowledge  or  approval  of  the 
solicitation. 

Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  Federal  Trade 
Commission  (FTC)  at  202-326-2222  and 
from  the  Seciirities  and  Exchange 
Commission  (SEC)  at  202-942-7040. 
Complaints  about  specific  deceptive 
telemarketing  investment  schemes 
should  be  directed  to  the  FTC,  the  SEC, 
or  the  National  Fraud  Information 
Center  at  800-876-7060.  Consumers 
who  have  concerns  about  specific  800 
MHz  SMR  investment  proposals  may 


also  call  the  FCC  National  Call  Center  at 
888-CALI^FCC  (886-225-5322). 

2.  Bidder  Eligibility  and  Small  Biuinen 
Provisions 

A.  General  Eligibility  Criteria 

Any  entity,  other  than  those 
precluded  by  foreign  ownership 
restrictions  set  fbrdi  in  §  310  of  the 
CommunicationB  Act  of  1934,  as 
amended,  47  U.S.C.  310,  is  eligible  to 
hold  an  800  MHz  SMR  license. 
Prospective  bidders  should  note  that  the 
Commission's  rules  limit  the  total 
CMRS  spectrum  [i.e..  broadband  PCS, 
cellular  and  SMR  services)  in  which  a 
party  may  have  an  attributable  interest 
in  any  geographic  area  at  any  given  time 
to  45  MHz.  See  47  CFR  20.3-20.9.  SMR 
licensees  will  be  permitted  to  partition 
their  service  areas  into  smaller 
geographic  service  areas  and  to 
disaggregate  their  spectrum  into  smaller 
blocks.  See  47  CFR  90.911. 

B.  Special  Financial  Provisions  for 
Qualifying  Small  Businesses 

Qualifying  small  business  applicants 
are  eligible  for  bidding  credits.  See  47 
CFR  90.910.  This  auction  does  not  offer 
installment  payments  for  small  business 
applicants. 

(1)  Definitions  of  Small  Businesses 

The  Commission  defined  the  small 
business  definitions  for  the  800  MHz 
SMR  as  (1)  a  "small  business,"which  is 
defined  as  an  entity  with  average  gross 
revenues  that  do  not  exceed  $15  million 
for  the  preceding  three  years  or  (2)  a 
"very  small  business,"  which  is  defined 
as  an  entity  with  average  gross  revenues 
that  do  not  exceed  $3  million  for  the 
preceding  three  years. 

Gross  revenues  include  all  income 
received  by  an  entity,  whether  earned  or 
passive,  before  any  deductions  are  made 
for  costs  of  doing  business  (e.g.,  cost  of 
goods  sold),  as  evidenced  by  audited 
fjnanrial  statements  for  the  relevant 
number  of  most  recently  completed 
calendar  years,  or,  if  audited  financial 
statements  were  not  prepared  on  a 
calendar-year  basis,  for  the  most 
recently  completed  fiscal  years 
preceding  the  filing  of  the  applicant's 
short-form  application  (FCC  Form  175). 
If  an  entity  was  not  in  existence  for  all 
or  part  of  the  relevant  period,  gross 
revenues  shall  be  evidenced  by  the 
audited  financial  statements  of  the 
entity's  predecessor-in-interest  or,  if 
there  is  no  identifiable  predecessor-in- 
interest,  unaudited  financial  statements 
certified  by  the  applicant  as  accurate. 
When  an  applicant  does  not  otherwise 
use  audited  financial  statements,  its 
gross  revenues  may  be  certified  by  its 


chief  financial  officer  or  its  equivalent 
See  47  CFR  90.912-13. 

In  determining  whether  an  entity 
qualifies  as  a  small  business  at  either 
mreshold,  gross  revenues  of  all 
"controlling"  principals  will  be 
attributed  to  the  prospective  small 
btisiness  applicant,  as  well  as  the  gross 
revenues  of  affiliates  of  the  applicant. 
However,  personal  net  worth  is  not 
included  in  the  determination  of 
eligibility  for  bidding  as  a  small 
business.  The  term  "control"  includes 
both  de  jure  and  de  facto  control  of  the 
applicant.  Typically,  dejure  control  is 
evidenced  by  ownership  of  50.1  percent 
of  an  entity's  voting  stock.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  An  entity  must  demonstrate  at 
least  the  following  indicia  of  control  to 
establish  that  it  retains  de  facto  control 
of  the  applicant:  (1)  The  entity 
constitutes  or  appoints  more  than  50 
percent  of  the  board  of  directors  or 
partnerahip  management  committee;  (2) 
the  entity  has  authority  to  appoint, 
promote,  demote  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensees;  and  (3)  the 
entity  plays  an  integral  role  in  all  major 
management  decisions.  The  definition 
of  "affiliate"  is  set  forth  at  §  90.912(d)  of 
the  Commission's  Rules. 

(2)  Bidding  Credits 

The  size  of  a  bidding  credit  depends 
on  the  Anniml  gross  revenues  of  the 
bidder  and  its  affiliates,  as  averaged 
over  the  preceding  three  years:  One,  a 
bidder  with  average  gross  annual 
revenues  not  exceeding  $15  million  (a 
"small  business")  receives  a  25-percent 
discount  on  its  winning  bids  for  800 
MHz  SMR  licenses.  Two,  a  bidder  with 
average  gross  Annual  revenues  not 
exceeding  $3  million  (a  "very  small 
business")  receives  a  35-percent 
discount  on  its  winning  bids  for  800 
MHz  SMR  licenses.  These  bidding 
credits  are  not  cumulative. 

(3)  Application  Showing 

Applicants  should  note  that  as  part  of 
their  FCC  Form  175  filing  they  will  be 
required  to  file  supporting 
documentation  to  establish  that  they 
satisfy  the  eligibility  requirements  to  bid 
as  a  small  business  or  very  small 
business  in  this  auction,  and  that  they 
are  subject  to  audits  to  confirm  their 
eligibility. 

(4)  Unjust  Enrichment 

Winning  bidders  in  the  auction  for 
licenses  in  the  upper  200  channels  of 
the  800  MHz  SMR  service  should  note 
that  unjust  enrichment  provisions  apply 
to  winning  bidders  who  use  bidding 
credits  and  subsequently  assign  or 
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transfei  control  of  their  licenses  to  an 
entity  that  does  not  qualify  for  the 
special  financial  provisions.  See  47  CFR 
§  90.910(b).  Likewise,  unjust  enrichment 
provisions  apply  to  any  licensee  that 
received  a  bidding  credit  and 
subsequently  partitions  a  portion  of  its 
license  or  disaggregates  a  portion  of  its 
spectrum  to  an  entity  that  would  not 
have  qualified  for  such  a  bidding  credit. 

3.  Pre-Auction  Procedures 

A.  Short-Form  Application  (FCC  Form 
175)— Due  September  29,  1997 

In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  received  at  the 
Commission  by  5:30  p.m.  ET  on 
September  29, 1997.  Late  applications 
will  not  be  accepted. 

There  is  no  application  fee  required 
when  filing  a  FCC  Fonn  175.  However, 
to  be  eligible  to  bid,  an  applicant  will 
have  to  submit  an  upfrx)nt  payment.  See 
part  3.C  below. 


(1)  Filing  Options 

Auction  applicants  are  strongly 
encouraged  to  file  their  applications 
electronically  in  order  to  take  full 
advantage  of  the  greater  efficiencies  and 
convenience  of  electronic  filing,  bidding 
and  access  to  bidding  data.  For  example, 
electronic  filing  enables  the  applicant 
to:  (a)  receive  interactive  feedback  while 
completing  the  application,  and  (b) 
receive  immediate  acknowledgement 
that  the  FCC  Form  175  has  been 
submitted  for  filing.  In  addition,  only 
those  applicants  who  file  electronically 
will  have  the  option  of  bidding 
electronically.  However,  manual  filing 
(via  hard  copy)  is  also  permitted.  Please 
note  that  manual  filers  will  not  be 
permitted  to  bid  electronically  and  must 
bid  telephonically,  unless  the  FCC  Form 
175  is  amended  electronically  prior  to 
the  resubmission  date  for  incomplete  or 
deficient  applicants.  Applicants  who 
file  electronically  may  make 
amendments  to  their  applications  up 
imtil  the  filing  deadline.  The  following 
is  a  brief  description  of  each  filing 
method. 

(a)  Electronic  Filing.  Applicants 
wishing  to  file  electronically  may 
generally  do  so  on  a  24-hour  basis 
beginning  September  2, 1997.  All  the 
information  required  to  file  the  FCC 
Form  175  electronically  (i.e.,  software 
and  help  files)  will  be  available  over 
both  the  Internet  and  the  FCC's  Bulletin 
Board  System  ("BBS").  Infoimation 
about  downloading,  installing,  and 
running  the  FCC  Form  175  application 
software  is  included  in  Attachment  C  to 
this  Public  Notice. 


(b)  Manual  Filing.  Auction  applicants 
will  be  permitted  to  file  their  FCC  Form 
175  applications  in  hard  copy.  Where 
any  manually  filed  FCC  Form  175  and 
175-S  exceeds  five  pages  in  length,  the 
FCC  additionally  requires  that  all 
attachments  be  submitted  on  a  3.5-inch 
diskette,  or  the  entire  application  be 
filed  in  a  microfiche  version.  Manual 
filers  must  use  a  1997  version  of  FCC 
Form  175  and  the  October  1995  edition 
of  the  175-S  (if  applicable).  Earlier 
versions  of  this  form  will  not  be 
accepted  for  filing.  Copies  of  FCC  Forms 
175  and  175-S  can  be  obtained  by 
calling  202-418-FORM. 

Manual  applications  may  be 
submitted  by  hand  delivery  (including 
private  "overnight"  courier),  or  by  U.S. 
mail  (certified  mail  with  return  receipt 
recommended).  They  miist  be  addressed 
to:  FCC  Form  175  Filing,  Auction  No. 
16,  Federal  Communications 
Commission,  Auctions  Division,  1270 
Fairfield  Road.  Gettysburg,  PA  17325- 
7245. 

Note:  Manual  applicadons  delivered  to  any 
otlwr  locations  will  not  be  accepted. 

(2)  Completion  of  the  FCC  Form  175 

Applicants  should  carefully  review  47 
CFR  1.2105  and  90.906,  and  must 
complete  all  items  on  the  FCC  Form  175 
(and  175-S,  if  applicable).  Instructions 
for^completing  the  FCC  Form  175  are  in 
Attachment  B  of  this  Public  Notice. 

Failure  to  sign  a  manually  filed  FCC 
Form  175  or  failure  to  submit  the 
required  ownership  information  (for 
both  electronic  and  manual  filers)  will 
result  in  dismissal  of  the  application 
and  loss  of  the  ability  to  participate  in 
the  auction.  Only  original  signatures 
will  be  accepted  for  manually  filed 
applications. 

(3)  Electronic  Review  of  FCC  Form  175 

The  FCC  Form  175  review  software 
may  be  used  to  review  and  print 
applicants'  FCC  Form  175  applications. 
In  other  words,  applicants  who  file 
electronically  may  review  their  own 
completed  FCC  Form  175s.  Applicants 
also  have  access  to  view  other 
applicants'  completed  FCC  Form  175s, 
after  the  filing  deadline  has  passed  and 
the  FOC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
There  is  a  Use  of  $2.30  per  minute  for 
accessing  this  system.  See  Attachment  C 
for  details. 

B.  Application  Processing  and  h4inor 
Corrections 

After  the  deadline  for  filing  the  FCC 
Form  175  applications  has  passed,  the 
FCC  will  process  all  timely  applications 
to  determine  which  are  acceptable  for 
filing,  and  subsequently  will  issue  a 


public  notice  identifying:  (1)  Those 
applications  accepted  for  filing 
(including  FCC  account  numbers  and 
the  licenses  for  which  they  applied);  (2) 
those  applications  rejected;  and  (3) 
those  applications  which  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  conectad 
applications. 

As  described  more  fully  in  our  rules, 
after  the  September  29, 1997  short-form 
filing  deadline,  applicants  may  make 
only  minor  corrections  to  their  FCC 
Form  175  applications.  Applicants  will 
not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
change  their  license  selections,  change 
the  certifying  official  or  change  control 
of  the  applicant).  See  47  CFR  1.2105. 

C.  Upfront  Payments— Due  October  14, 
1997 

In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  pa3rment  accompanied  by  an 
FOC  Remittance  Advice  (FCC  Form 
159).  All  upfront  payments  must  be 
received  by  wire  transfer  at  Mellon  Bank 
in  Pittsburgh,  Pennsylvania,  by  6:00 
p.m.  E.T.  on  October  14, 1997. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer.  No  other  form  of  payment  will 
be  accepted. 

•  Upfront  payments  for  Auction  16  go 
to  a  different  lockbox  number  &x>m  the 
one  used  in  previous  FCC  auctions,  and 
different  from  the  lockbox  nimiber  to  be 
used  for  post-auction  payments. 

•  Failore  to  deliver  the  upfront 
payment  by  the  October  14, 1997 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

(1)  Wire  Transfers 

For  this  auction,  the  FGC  requires 
applicants  to  make  their  upfront 
payments  by  wire  transfer,  which 
experience  has  shown  provides  the 
greatest  reliability  and  efficiency.  Wire 
transfer  payments  must  be  received  by 
6:00  p.m.  ET  on  October  14,  1997.  To 
avoid  untimely  payments,  applicants 
should  discuss  arrangements  (including 
bank  closing  schedules)  with  their 
banker  seveiral  days  before  they  plan  to 
make  the  wire  transfer,  and  allow 
sufficient  time  for  the  transfer  to  be 
initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 
ABA  Routing  NumbOT:  043000261 
Receiving  Book:  Mellon  Pittsburgh 
BNF:  FCC/ AC— 9116878 
OBI  Field:  (Skip  one  space  between 
each  information  item) 
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"AUCnONPAY" 

FCC  ACCOUNT  NO.  (same  as  FCC  Form 

159,  Block  1) 
PAYMENT  TYPE  CODE  (enter 

"AW8U") 
FCC  CODE  (same  as  FCC  Fonn  159, 

Block  17A:  "16") 
PAYOR  NAME  (same  as  FCC  Fonn  159. 

Blocks) 
LOCKBOX  NO.  358400 

Note:  The  BNF  and  Lockbox  No.  are 
specific  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

Applicants  must  fax  a  completed  FCC 
Form  159  to  Mellon  Bank  at  412-236- 
5702  at  least  one  hour  before  placing  the 
order  for  the  wire  transfer  (but  on  the 
same  business  day).  On  the  cover  sheet 
of  the  fax,  write  "Wire  Transfer^ 
Auction  Payment  for  Auction  Event 
#16". 

(2)  FCC  Form  159 

Each  upfront  payment  must  be 
accompanied  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159). 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments. 

(3)  Amount  of  Upfront  Payment 

We  have  applied  a  uniform  discount 
factor  to  the  upfront  payments 
associated  wi^  each  license  across  the 
board,  discounting  the  $0.02  per 
bidding  unit  to  take  into  account  the 
litrge  amount  of  incumbency  that  exists 
in  the  upper  800  MHz  SMR  channels. 
This  incmnbency  factor  has  been 
applied  equally  across  all  channel 
blocks  and  geographic  areas  and  has  not 
been  adpisted  for  different  levels  of 
incimibencies  in  each  individual  block 
or  area.  The  upfront  payment  amounts 
listed  in  Attachment  A  reflect  these 
calculations. 

The  amount  of  the  upfront  payment 
required  to  bid  on  a  particular  license  in 
Auction  No.  16  is  listed  in  Attachment 
A  to  this  Public  Notice.  Upfront 
payments  will  be  translated  into  bidding 
imits  to  define  the  bidder's  maximtmi 
bidding  eligibility  for  the  licenses  for 
which  it  has  applied. 

Thus,  an  applicant  does  not  have  to 
make  an  upfront  payment  to  cover  all 
licenses  for  which  it  has  applied. 
Rather,  the  total  upfront  payment 
defines  the  maximum  amount  of 
bidding  units  the  applicant  will  be 
permitted  to  bid  On  (including  standing 
high  bids)  in  any  single  round  of 
bidding.  At  a  minimum,  an  applicant's 
total  upfront  payment  must  be  enough 
to  establish  eligibility  to  bid  on  at  least 
one  of  the  licenses  applied  for  on  its 
FCC  F(»m  175.  or  else  the  applicant  will 


not  be  eligible  to  participate  in  the 
auction. 

In  calcidating  the  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  be  active  on  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
(See  part  4.A(2)  for  a  discussion  of 
activity  and  bidding  units.) 

NotK  An  applicant  may.  on  its  FCC  Form 
175.  apply  for  every  license  being  ofiisred.  but 
its  actual  bidding  in  any  round  will  tw 
limited  by  the  bidding  units  reflected  in  its 
upfront  payment.  As  explained  in  parts 
4.A(2)  and  4.A(4)  below,  bidders  will  be 
reqxiired  to  remain  active  in  each  round  of 
the  auction  on  a  specified  percentage  of 
bidding  units  reflected  in  their  upfront 
payment  in  order  to  retain  their  current 
eligibility. 

(4)  Refunds 

The  FCC  plans  to  use  wire  transfars 
for  all  Auction  16  refunds.  To  avoid 
delays  in  processing  refunds,  applicants 
should  include  wire  transfiar 
instructions  with  any  refund  request 
they  file;  they  may  also  provide  this 
information  in  advance  by  faxing  it  to 
the  FCC  BiUings  and  Collections 
Branch.  ATTN:  Regina  Dorsey  ot 
Linwood  Jenkins,  at  202-418-2843. 
(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  obtain  a  Taxpayer  Identification 
Nimiber  before  it  can  disburse  refunds.) 
Eligibility  for  refunds  is  discussed  later 
in  part  5.D. 

D.  Auction  Registration 

No  later  than  five  business  days 
before  the  auction,  the  FCC  will  issue  a 
public  notice  announcing  all  qualified 
bidders  for  the  auction.  Qualified 
bidders  are  those  applicants  whose  FCC 
Form  175  applications  have  been 
accepted  for  filing  and  who  have  timely 
submitted  upfront  payments  sufficient 
to  make  them  eligible  to  bid  on  at  least 
one  of  the  licenses  for  which  they 
applied. 

All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identification  codes  required  to  place 
bids.  These  mailings  only  will  be  sent 
to  the  contact  person  at  die  applicant 
address  listed  in  the  FCC  Form  175. 

Applicants  who  do  not  receive  both 
regisfration  mailings  will  not  be  able  to 
submit  bids.  Therefore,  any  qualified 
applicant  who  has  not  received  both 
mailings  within  three  business  days 
after  the  release  of  the  qualified  bidders 
public  notice  should  contact  the  FOC 


National  Call  Center  at  888-CALL-FCC 
(888-225-5322,  press  option  #2  at  the 
prompt).  Receipt  of  both  registration 
mailings  is  critical  to  participating  in 
the  auction  and  each  applicant  is 
responsible  for  ensuring  it  has  received 
all  of  the  registration  material. 

Qualified  bidders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  numbers  can  only  be 
replaced  by  appearing  in  person  at  the 
FCC  Auction  Headqtiarters  located  at  2 
Massachusetts  Avenue,  N.E., 
Washington,  D.C.  20002.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacement  codes. 

E.  Remote  Electronic  Bidding  Software 

Qualified  bidders  who  file  or  amend 
the  FCC  Form  175  electronically  are 
allowed  to  bid  electronically,  but  must 
purchase  remote  electronic  bidding 
software  for  $175.00,  including  shipping 
and  handling,  by  October  15. 1997. 
(Auction  software  is  tailored  to  a 
specific  auction,  so  software  from  prior 
auctions  vrill  not  work  for  Auction  16.) 
Bidders  who  order  remote  bidding 
software  by  the  ordering  deadline  will 
receive  it  with  the  registration  mailings. 
A  software  order  form  will  appear  in  a 
subseqjuent  public  notice. 

F.  Mock  Auction 

All  applicants  whose  FCC  Form  1758 
have  been  accepted  for  filing  will  be 
eligible  to  participate  in  a  mock  auction 
beginning  October  23.  1997.  The  mock 
auction  will  enable  applicants  to 
become  familJAr  with  the  electronic 
software  prior  to  the  auction.  Free 
demonstration  software  will  be  available 
for  use  in  the  mock  auction.  Due  to 
different  bidding  procedures  in  this 
auction  from  previous  Commission 
auctions,  participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

4.  Auction  Event 

The  first  round  of  the  auction  will 
begin  at  10:00  am  ET  on  October  28, 
1997. 

A.  Auction  Structure 

(1)  Simultaneotis  Multiple  Roimd 
Auction 

The  525  EA  licenses  in  the  upper  200 
channels  of  the  800  MHz  SMR  service 
will  be  awarded  through  a  single, 
simultaneous  midtiple  round  auction. 
Unless  otherwise  announced,  bids  will 
be  accepted  on  all  licenses  in  each 
round  of  the  auction. 
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(2)  Maximum  Eligibility  and  Activity 
Rules 

As  explained  in  part  3.B(3)  above,  the 
amoimt  of  the  upfront  payment 
submitted  by  a  bidder  determines  the 
initial  maximum  eligibility  (in  bidding 
units)  for  each  bidder.  In  order  to  ensure 
that  the  auction  closes  within  a 
reasonable  period  of  time,  an  activity 
rule  requires  bidders  to  bid  actively 
throughout  the  auction,  rather  than  wait 
imtil  the  end  t>efore  participating. 
Bidders  are  required  to  be  active  on  a 
percentage  of  their  maximum  eligibility 
during  each  round  of  the  auction. 
Details  of  the  specific  percentages  for 
each  stage  are  set  forth  under  Auction 
Stages  in  part  4.A(4)  below.  A  bidder 
that  does  not  satisfy  the  activity  rule 
will  either  lose  bidding  eligibility  or  use 
an  activity  rule  waiver,  as  explained  by 
Activity  Rule  Waivers  and  Reducing 
Eligibility  in  part  4.  A(3)  below. 

A  bidder  is  considered  active  on  a 
license  in  the  current  round  if  it  either 
is  the  high  bidder  at  the  end  of  the 
previous  bidding  period  and  does  not 
withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  an  acceptable  bid 
in  the  current  round  (see  Minimum 
Acceptable  Bids  in  part  4.B(2)  below).  A 
bidder's  activity  level  in  a  round  is  the 
sum  of  the  bidding  units  associated  with 
licenses  on  which  the  bidder  is  active. 
The  minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eligibility  and 
increases  as  the  auction  progresses,  as 
set  forth  under  Auction  Stages  in  parts 
4.A(4)  and  4j\(5)  below. 

(3)  Activity  Rule  Waivers  and  Reducing 
Eligibility 

Each  bidder  will  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license. 

The  FCC  auction  system  assumes-that 
bidders  with  insufficient  activity  would 
prefer  to  use  an  activity  nde  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  bidding  period  where  a  bidder's 
activity  level  is  below  the  minimum 
required  imless:  (1)  There  are  no  activity 
rule  waivers  available;  or  (2)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 


A  bidder  with  insufficient  activity 
who  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  actiAdty 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period  by  using  the  reduce 
eligibility  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  is 
permanentiy  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  in  i4uctioii  Stages,  part 
4.A(4)  below.  Once  eligibility  has  been 
reduced,  a  bidder  vrill  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

Finally,  a  bidder  may  proactively  use 
an  activity  rule  waiver  as  a  means  to 
keep  the  auction  open  writhout  placing 
a  bid.  U  a  bidder  submits  a  proactive 
waiver  (using  the  proactive  waiver 
function  in  the  bidding  software)  during 
a  bidding  period  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  will  not  keep  the  auction 
open. 

(4)  Auction  Stages 

The  auction  is  composed  of  three 
stages,  which  are  each  defined  by  an 
increasing  activity  rule.  Below  are  the 
proposed  activity  levels  for  each  stage  of 
the  auction.  The  FCC  reserves  the 
discretion  to  alter  the  activity 
percentages  before  and  during  the 
auction. 

Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  licenses 
encompassing  at  least  80  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  One.  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
round  activity  by  five-fourths  (V*). 
Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  midtiplying 
the  current  round  activity  by  ten-ninths 
(10/9). 

Stagfi  Three:  In  each  roimd  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  mtdtiplying 
the  current  round  activity  by  fifty- 
fortyninths  (50/49). 


Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders 
must  carefully  check  their  current 
activity  during  the  bidding  period  of  the 
first  round  following  a  stage  transition. 
This  is  especially  critical  for  bidders 
who  have  standing  high  bids  and  do  not 
plan  to  submit  new  bids.  In  past 
auctions,  some  bidders  inadvertently 
lost  bidding  eligibility  or  used  an 
activity  rule  waiver  because  they  did 
not  reverify  their  activity  status  at  stage 
transitions.  Bidders  may  check  their 
activity  against  the  required  minimnm 
activity  level  by  using  the  bidding 
software's  bidding  module. 

(5)  Stage  Transitions 

The  auction  will  start  in  Stage  One. 
Under  om-  general  guidelines  it  will 
advance  to  the  next  stage  {i.e.,  fitim 
Stage  One  to  Stage  Two,  and  from  Stage 
Two  to  Stage  Three)  when  in  each  of 
three  consecutive  roimds  of  bidding,  the 
high  bid  has  increased  on  10  percent  or 
less  of  the  licenses  being  auctioned  (as 
measured  in  bidding  luxits).  However, 
the  FCC  retains  the  discretion  to 
accelerate  the  auction  by 
announcement.  This  determination  vidll 
be  based  on  a  variety  of  measures  of 
bidder  activity  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (measured  in 
terms  of  bidding  units)  on  which  there 
are  new  bids,  the  number  of  new  bids^ 
and  the  percentage  increase  in  revenue. 

(6)  Auction  Stopping  Rules 

Barring  extraordihary  circumstances, 
bidding  will  remain  open  on  all  licenses 
until  bidding  stops  on  every  license. 
Thus,  the  auction  will  close  for  all 
licenses  when  one  round  passes  during 
which  no  bidder  submits  a  new 
acceptable  bid  on  any  license,  applies  a 
proactive  waiver,  or  withdraws  a 
previous  high  bid. 

The  FCC  retains  the  discretion, 
however,  to  keep  an  auction  open  even 
if  no  new  acceptable  bids  or  proactive 
waivers  are  submitted,  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  efiiect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  Thus, 
the  activity  rule  will  apply  as  usual,  and 
a  bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

Furtner,  in  its  disoetion,  the  FCC 
reserves  the  ri^t  to  declare  that  the 
auction  will  end  after  a  specified 
nimiber  of  additional  rounds  ("special 
stopping  rule").  If  the  FCC  invokes  this 
special  stopping  rule,  it  will  accept  bids 
in  the  final  roimd(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  the  preceding  specified  number 
of  rounds.  The  FOC  intends  to  exercise 
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this  option  only  in  extreme 
circumstances,  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity,  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  FXX  is  likely 
to  attempt  to  increase  the  pace  of  the 
auction  by,  for  example,  moving  the 
auction  into  the  next  stage  (where 
bidders  would  be  required  to  maintain 
a  higher  level  of  bidding  activity), 
increasing  the  number  of  bidding 
rounds  per  day.  and/or  increasing  the 
amoimt  of  the  rp'"'""""  bid  increments 
for  the  limited  number  of  licenses  where 
there  is  still  a  high  level  of  bidding 
activity. 

(7)  Auction  Delay,  Suspension  or 
Cancellation 

By  public  notice  or  by  announcement 
during  the  auction,  the  FCC  may  delay, 
suspend  or  cancel  the  auction  in  the 
event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  FCC,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  m 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  causa  the 
FCC  to  delay  or  suspend  the  auction. 

B.  Bidding  Procedures 

(1)  Round  Structure 

The  initial  bidding  schedule  will  be 
announced  by  public  notice  at  least  one 
week  before  die  start  of  the  auction,  and 
%vill  be  included  in  the  registration 
mailings.  The  round  structure  for  each 
bidding  round  contains  a  single  bidding 
period  followed  by  the  release  of  the 
round  results.  Participants  should  note 
that  the  roimd  structure  for  this  auction 
is  the  same  structure  as  was  used  in  the 
recent  Wireless  Communications 
Service  auction.  This  format  is  different 
from  the  round  structure  used  in 
previous  Commission  auctions. 

The  FCC  has  discretion  to  change  the 
bidding  schedule  in  order  to  foster  an 
auction  pace  that  reasonably  balances 
speed  with  the  bidders'  need  to  study 
round  results  and  adjust  their  bidding 
strategies.  The  FCC  may  increase  or 
decrease  the  amount  of  time  for  the 
performance  and  review  periods,  or  the 
number  of  rounds  per  day,  depending 
upon  the  bidding  activity  level  and 
other  factors. 


(2)  Minimiun  Acceptable  Bids 

There  will  be  no  minimum  opening 
bid  and  no  minimum  bid  increment  for 
a  license  until  the  license  has  received 
an  initial  bid.  For  further  discussion,  see 
pages  five  and  six  above.  Once  there  is 
a  standing  high  bid  on  a  license,  a  bid 
increment  will  be  applied  to  that  license 
to  establish  a  rninimiim  acceptable  bid 
for  the  following  round.  The 
Commission  will  release  the  specific 
methodology  for  calculating  this 
increment  before  the  start  of  the  auction. 

(3)  High  Bids 

Each  bid  will  be  date-and  time- 
stamped  when  it  is  entered  into  the 
computer  system.  In  the  event  of  tie 
bids,  the  Commission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  bids  are  received  by  the 
Commission,  starting  with  the  earliest 
bid. 

(4)  Bidding 

Duma  a  bidding  period,  a  bidder  may 
submit  bids  for  as  many  licenses  as  it  is 
eligible,  as  well  as  withdraw  high  bids 
from  previous  bidding  periods,  remove 
bids  placed  in  the  same  bidding  period, 
or  permanently  reduce  eligibilify. 
Bidders  also  have  the  option  of  making 
multiple  submissions  and  withdrawals 
in  each  bidding  period,  and  will  not 
have  a  separate  period  to  withdraw  bids. 
If  a  bidder  enters  multiple  bids  for  a 
license  in  the  same  round,  the  system 
takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round.  A  bidder's 
maximum  eligibility  in  the  first  round  of 
the  auction  is  determined  by:  (a)  The 
licenses  applied  for  on  FCC  Form  175 
and  (b)  the  upfront  payment  amount 
deposited.  The  bid  submission  screens 
will  be  tailored  for  each  bidder  to 
include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 
A  bidder  also  has  the  option  to  further 
tailor  its  bid  submission  screens  to  call 
up  specified  groups  of  licenses. 

The  bidding  software  requires  each 
bidder  to  login  to  the  FOC  Auction 
System  during  the  bidding  period  using 
the  FCC  Account  Number,  Bidder 
Identification  Number,  and  confidential 
security  codes  provided  in  the 
registration  materials.  Bidders  are 
encouraged  to  download  and  print  bid 
confirmations  after  they  submit  their 
bids. 

(5)  Bid  Withdrawal  and  Bid  Removal 

(a)  Procedures.  Before  the  close  of  a 
bidding  period,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  remove  bid  function 
in  the  software,  a  bidder  may  effectively 
'unsubmit'  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 


in  the  same  round  is  not  sub)ect  to 
withdrawal  payments.  Note  that 
removing  a  bid  will  affect  a  bidder's 
eligibilify  for  the  round  in  which  it  is 
removed. 

Once  a  round  closes,  a  bidder  may  no 
longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function. 
A  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous  roimd 
is  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  90.905. 
The  procedure  for  withdrawing  a  bid 
and  receiving  a  withdrawal 
confirmation  is  essentially  the  same  as 
the  bidding  procedure  described  in 
Bidding,  part  4.B(4)  above.  To  prevent 
strategic  delays  to  the  close  of  the 
auction,  the  FCC  retains  the  discretion 
to  limit  the  number  of  times  that  a 
bidder  may  re-bid  on  a  license  from 
which  it  has  withdrawn  a  hi{(h  bid. 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  abilify  to  bid  on  a  market 

If  a  hign  bid  is  withdravm,  the  license 
will  be  offered  in  the  next  round  at  the 
second  highest  bid  price,  which  may  be 
less  than,  or  equal  to,  in  the  case  of  tie 
bids,  the  amount  of  the  withdrawn  bid,  . 
without  any  bid  increment  The  FCC 
will  serve  as  a  "place  holder"  on  the 
license  until  a  new  acceptable  bid  is 
submitted  on  that  license. 

(b)  Calculation.  Generally,  a  bidder 
who  withdraws  a  standing  high  bid 
during  the  course  of  an  auction  will  be 
subject  to  a  payment  equal  to  the  lower 
of  (1)  the  difference  between  the  net 
withdrawn  bid  and  the  subsequent  net 
winning  bid.  or  (2)  the  difference 
between  the  gross  withdravm  bid  and 
the  subsequent  gross  winning  bid  for 
that  license.  See  47  CFR  90.905.  No 
withdrawal  payment  will  be  assessed  if 
the  subsequent  winning  bid  exceeds  the 
withdrawn  bid. 

(6)  Round  Results 

The  bids  placed  during  a  bidding      . 
period  are  not  published  until  the 
conclusion  of  that  bidding  period.  After 
a  bidding  period  closes,  the  FCC  will 
compile  reports  of  all  bids  placed,  bids 
withdrawn,  current  high  bids,  new 
minimum  accepted  bids,  and  bidder 
eligibilify  status  (bidding  eligibilify  and 
activify  rule  waivers),  and  post  the 
reports  for  public  access. 

Reports  reflecting  bidders'  identities 
and  bidder  identification  numbers  for 
Auction  16  will  be  available  before  and 
during  the  auction.  Thus,  bidders  will 
know  in  advance  of  this  auction  the 
identities  of  the  bidden  against  whom 
they  are  bidding. 
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(7)  Auction  Announcements 

The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
aimouncements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  the  Internet  and  the  FCC 
Bulletin  Board  System. 

(8)  Other  Mattera  ~ 

As  noted  in  part  3.B  above,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  revision  of  exhibits.  Filers 
should  make  these  changes  on-line,  and 
submit  a  letter  to  Kathleen  O'Brien 
Ham.  Chief,  Auctions  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  2025  M 
Street,  NW.,  Room  5322.  Washington, 
DC,  20554  (and  mail  a  separate  copy  to 
Alice  Elder,  Auctions  Division),  briefly 
summarizing  the  changes.  Questions 
about  other  changes  should  be  directed 
to  the  FCC  Auctions  Division  at  202- 
418-0660. 

5.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

After  bidding  has  ended,  the  FCC  will 
issue  a  public  notice  declaring  the 
auction  closed  ("auction  closing 
notice"),  identifying  the  winning  bids 
and  bidden  for  each  license,  and  listing 
withdrawn  bid  payments  due. 

Within  ten  business  days  after  release 
of  the  public  notice  announcing  the 
close  of  the  auction,  each  winning 
bidder  must  submit  sufficient  funds  to 
bring  the  total  amount  of  money  on 
deposit  with  the  government  (upfitint 
pajrment  less  any  withdrawal  payments) 
to  20  percent  of  its  high  bids,  unless  it 
is  an  eligible  small  or  very  small 
business  who  elected  to  bid  using 
bidding  credits,  then  it  must  submit 
sufficient  funds  to  bring  the  total 
amount  of  money  on  deposit  with  the 
government  (upfront  payment  less  any 
withdrawal  payments)  to  20  percent  of 
its  net  winning  bids  (actual  bids  less 
any  applicable  bidding  credits).  See  47 
CFR  90.907.  In  addition,  by  the  same 
deadline  all  bidden  must  pay  any 
withdrawn  bid  amounts  due  under 
§  90.905  of  the  Commission's  Rules,  as 
discussed  in  pcut  4.B(5)  above.  Upfitint 
payments  are  applied  fint  to  satisfy  any 
outstanding  bid  withdrawal  payments 
before  being  applied  toward  down 
payments.  47  CFR  1.2104(g)(2). 


B.  Long-Form  Application 

Within  ten  business  days  after  release 
of  the  auction  closing  notice,  winning 
bidden  must  submit  a  properly 
completed  long-form  application  and 
required  exhibits  for  e^ch  800  MHz 
SMR  license  won  through  the  auction. 
Winning  small  business  or  very  small 
business  bidders  must  include  an 
exhibit  demonstrating  their  eligibilify 
for  the  small  business  provisions.  See  47 
CFR  1.2107  (c)-(d).  Further  filing 
instructions  will  be  provided  to  auction 
winnera  at  the  close  of  the  auction. 

C.  Application  Processing  and  Grant; 
Final  Payments 

Once  a  high  bidder  has  submitted  its 
down  payment  and  filed  an  acceptable 
long-form  application,  the  FCC  will 
release  a  public  notice  announcing 
acceptance  of  the  long-form  application. 
Unless  otherwise  announced,  parties 
will  have  thirfy  days  following  the 
public  notice  to  file  petitions  to  deny. 
Oppositions  to  petitions  to  deny  are  due 
wi^n  ten  days  after  the  filing  of  the 
petition  to  deny.  Replies  to  oppositions 
may  be  filed  within  five  days  after  the 
time  for  filing  the  oppositions  has 
expired.  See  47  CFR  1.45, 1.2105(b)  and 
(c).  If  the  Commission  dismisses  or 
denies  all  petitions  to  deny,  the 
Commission  will  announce  by  public 
notice  that  it  is  prepared  to  award  a 
license,  and  the  winning  bidder  will 
then  have  ten  business  days  to  submit 
the  balance  of  its  winning  bid.  U  this 
pajrment  is  made,  the  license  will  be 
granted. 

Winning  bidden  will  receive  further 
instructions  and  detailed  payment 
information  after  the  auction  closes. 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

All  applicants  who  submitted  upfiront 
payments  but  were  not  winning  bidden 
for  any  800  MHz  SMR  license  may  be 
entitled  to  a  refund  of  their  remaining 
upfront  payment  balance  after  the 
conclusion  of  the  auction.  No  refund 
will  be  made  unless  there  are  excess 
funds  on  deposit  from  that  applicant 
after  any  applicable  bid  withcfrawal 
payments  have  been  paid. 

Bidden  who  drop  out  of  the  auction 
completely  may  be  eligible  for  a  refund 
of  their  upfrtmt  payments  before  the 
close  of  the  auction.  However,  bidden 
who  reduce  their  eligibilify  and  remain 
in  the  auction  are  not  eligible  for  partial 
refunds  of  upfinnt  payments  until  the 
close  of  the  auction.  Qualified  bidden 
who  have  exhausted  all  their  activify 
rule  waiven,  have  no  remaining  bidding 
eligibilify,  and  have  not  withdrawn  a 
high  bid  during  the  auction  must  submit 


a  written  refund  request,  along  with  a 
Taxpayer  Identification  Number  ("TIN") 
and  a  copy  of  their  bidding  eligibilify 
screen  print,  to:  Federal 
Communications  Commission,  Billings 
and  Collections  Branch,  Attn:  Regina 
Dorsey  or  Linwood  Jenkins,  1919  M 
Street,  NW.,  Room  452,  Washington,  DC 
20554. 

Bidden  can  also  &x  their  request  to 
the  Billings  and  Collections  Branch  at 
(202)  418-2843.  Once  the  request  has 
been  approved,  a  refund  will  be  sent  to 
the  address  provided  on  the  FCC  Form 
159. 

Note:  Refund  processing  gennally  takes  iq> 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact 
Regina  Dorsey  or  Linwood  Jenkins  at  202- 
41&-19g5. 

E.  Default  and  Disqualification 

Any  high  bidder  that  defaults  or  is 
disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  §  90.905  of  the 
Commission's  Rules.  In  the  event  that 
the  amount  of  those  payments  caimot  be 
determined  (i.e.,  until  die  license  has 
been  reauctioned),  the  FCC  can  require 
a  "deposit"  of  at  least  three  (3)  percent 
of  the  defaulted  bid  amount.  See  In  Re 
C.  H.  PCS,  Inc.,  BTA  No.  B347 
Frequency  Block  C,  Order,  DA  96-1825 
(released  November  4, 1996).  See  also 
Wireless  Telecommunications  Bureau 
Will  Strictly  Enforce  Default  Payment 
Rules,  Public  Notice.  DA  96-41  (April  4. 
1996).  Under  certain  circumstances  the 
FOC  can  also  reauction  the  license  to 
existing  or  new  applicants,  or  offer  it  to 
the  other  highest  bidders  (in  descending 
order)  at  their  final  bids.  See  47  CFR 
90.905.  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  the  FCC  may 
declare  the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  and 
may  take  any  other  action  that  it  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant  See  47 
CFR  1.2107(d). 

F.  Service  and  Construction 
Requirements 

EA-based  licensees  in  the  upper  200 
channels  of  the  800  MHz  SMR  service 
are  sul^ect  to  a  five-year  construction 
deadline.  See  47  CFR  90.685. 

News  Media  Contact  Audrey  Spivack 
(202) 418-0654 
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Wireless  Telecommunications  Bureau 

Contacts: 
Internet  address:  http://www.fcc.gov/ 

wtb 
Auctions  and  Industry  Analysis 
Division: 
Legal  Questions  (auctions  rules) — 

Alice  Elder  (202)  418-0660 
General  Information — Kathy  Garland 
(888)  225-5322  (press  option  *2  at 
the  prompt)  and  Ruby  Hough  (202) 
418-0660 
Commercial  Wireless  Division: 
Legal  Questions  (service  rules) — 
Wilbert  Nixon  (202)  418-0620 
Licensing  Questions — Eric  Smith  and 
Linda  Spence  (888)  225-5322  (press 
option  #2  at  the  prompt) 

Federal  Communicatioiu  Ckimmisaion. 

SUrl^S.S«aB. 

Chifl/,  Pubhcationa  Branch. 

Attachment  A — List  of  Licenaw  OfiEsred 

The  attached  table  lists  the  525 
licenses  to  be  auctioned  in  the  upper 
200  channels  of  the  800  MHz  SMR 
service.  The  licenses  consist  of  three 
licenses  in  each  of  175  Economic  Area 
("EAs").  More  information  regarding 
EAs  is  available  on  the  Commission's 
Office  of  Engineering  and  Technology's 
Internet  web  page  at:  http:// 
www.fcc.gov/oet/info/maps/bea/ 

Attachment  B —  Guidelines  for 
Completion  of  FCC  Forms  159  and  175 
andExhibiti 

A.  FCC  Form  175 

Because  of  the  significance  of  the 
Form  175  application  to  the  auction, 
bidders  shouJd  especially  note  the 
fblloMong: 

Paper  form  vers/on;  Manual  filers 
must  use  a  1997  edition  of  the  FCC 
Form  175  and  the  October  1995  edition 
of  the  175-S  (if  applicable).  Earlier 
versions  of  the  FCC  Form  175  will  not 
be  accepted.  Copies  of  the  FCC  Form 
175  can  be  obtained  by  calling  the 
Commission's  Forms  Distribution 
Center  at  1-800-418-3676  (outside 
Washington.  D.C.)  or  202^18-3676  (in 
the  Washington  area).  Copies  of  the  FCC 
Form  175  can  also  be  obtained  via  Fax- 
On-Demand  at  202-418-0177.  If 
applicants  have  any  questions 
concerning  availability  of  the  FCC  Form 
175.  they  should  call  the  FCC  Records 
Management  Branch  at  202-418-0210. 

Items  2-5:  Give  a  street  address  (not 
a  Post  Office  box  number)  for  the 
applicant,  suitable  for  mail  or  private 
parcel  delivery.  The  FCC  will  send  all 
registration  materials  and  other  written 
communications  to  the  applicant  at  this 
address. 

hem  6:  The  800  MHz  SMR  auction 
Mrill  be  the  sixteenth  auction  conducted 


by  the  FCC.  For  "Auction  No."  in  item 
6  of  the  FCC  Form  175.  enter  "16." 

Item  7:  Applicants  must  create  a  ten- 
digit  FCC  Account  Number,  which  the 
Commission  will  use  to  identify  and 
track  applicants: 

•  A  Didder  that  has  a  taxpayer 
identification  number  (TIN)  must  create 
this  FCC  account  number  by  using  its 
TDM.  plus  the  prefix  of  "0"  (i.e.. 
0123456789).  A  TIN  is  either  the 
Employer  Identification  Number  (EIN) 
in  the  case  of  a  business,  or  the  Social 
Security  Number  (SSN)  in  the  case  of  an 
individual. 

•  If — and  only  if — an  applicant  does 
not  have  a  taxpayer  identification 
number,  the  applicant  should  use  its 
ten-digit  area  code  and  telephone 
number  (i.e..  2025551234)  on  an  interim 
basis.  However,  the  FCC  must  have  a 
TIN  before  it  will  be  able  to  issue  a 
license  or  refund  upfront  payments. 

Each  applicant  must  include  its  FCC 
Accoimt  Niunber  when  submitting 
amendments,  additional  informadon.  or 
other  correspondence  or  inquiries 
regarding  its  application,  and  must 
include  this  same  number  on  each  FCC 
Form  159  (FCC  Remittance  Advice) 
accompanying  required  auction  deposits 
or  payments. 

Aeni  8;  Applicants  must  indicate  their 
legal  classification.  The  J\dy  1997 
version  of  FCC  Form  175  requires  the 
applicant  to  classify  itself  as  an 
individual,  partnership,  trust, 
corporation,  government  entity,  limited 
liability  company  (LLC)  or  association. 
In  the  event  an  applicant  that  classifies 
itself  as  a  government  entity,  LLC  or 
association  uses  an  earlier  version  of  the 
form  (which  does  not  include  these 
specific  classifications),  it  should  check 
the  box  labelled  "other"  and  specify  its 
classification  in  the  blank  space 
provided. 

Aexns  9  and  10:  A  box  does  not  need 
to  be  checked  in  Item  9  unless  small 
business  status  is  selected  in  Item  10. 
Applicants  should  be  aware  that  they 
will  be  committed  to  their  election 
choices.  (Applicants  are  also  requested 
to  indicate  their  status  as  a  rural 
telephone  company,  minorify-owned 
business  or  women-owned  biisiness  as 
well,  so  the  FCC  can  monitor  its 
performance  in  promoting  economic 
opportunities  for  these  designated 
entities.)  Be  advised  that  this  is  the  sole 
opportunity  applicants  have  to  elect 
small  business  status  and  bidding  credit 
level  (if  applicable),  and  there  is  no 
opportunify  to  change  the  election(s) 
made  once  the  short-form  filing 
deadline  passes. 

•  Small  or  very  small  business 
applicants  eligible  for  bidding  credits 
should  check  that  gross  revenues  do  not 


exceed  the  maximum  dollar  amount 
specified  in  the  FCC  rules  governing  the 
auctionable  service  in  Item  9. 

•  Small  or  very  small  business 
applicants  should  enter  the  applicable 
bidding  credit  in  Item  10:  either  25  or 
35  percent  Applicants  should  be  aware 
that  this  is  the  sole  opportunity  that 
they  will  have  to  elect  the  appropriate 
bidding  credit. 

•  Applicants  should  leave  the 
Installment  Payment  Plan  Type  blank, 
as  none  is  available  for  this  auction. 

Item  1 1 :  For  each  license  on  which 
they  seek  bidding  eligibility,  applicants 
must  identify  the  market  number  in  the 
Market  No.  column,  and  the  frequency 
block  or  blocks  in  the  Frequency  Block/ 
Channel  No.  set  of  columns.  The  market 
number  for  each  EA  is  listed  in 
Attachment  A;  frequency  blocks  are  A, 
B.  and  C.  Applicants  that  wish  to  bid  on 
all  EAs  in  a  given  frequency  block  or 
blocks  should  check  the  "ALL"  box  in 
the  Market  No.  column  and  list  the 
frequency  block  or  blocks  desired  in  the 
Frequency  Block/Channel  No.  headings. 
If  filing  manually,  the  FCC  Form  175 
provides  space  to  list  only  five  markets, 
applicants  should  use  one  or  more  FCC 
Form  175-S  to  list  any  additional 
markets. 

Applicants  should  identify  all 
licenses  they  want  to  be  eligible  to  bid 
on  in  the  auction  in  Item  11.  Be  advised 
that  there  is  no  opportunity  to  change 
this  list  once  the  short-form  filing 
deadline  passes.  The  FCC  auction 
system  will  not  accept  bids  on  licenses 
an  applicant  has  not  applied  for  on  its 
FCC  Form  175. 

Item  12:  Applicants  must  list  the 
name(8)  of  the  per8on(s)  (no  more  than 
three)  authorized  to  represent  them  at 
the  auction.  Only  those  individuals 
listed  on  the  FCC  Form  175  will  be 
authorized  to  place  or  withdraw  bids  for 
the  applicant  during  the  auction. 

Certifications:  Applicants  should 
carefully  read  the  list  of  certifications  on 
the  FCC  Form  175.  These  certifications 
help  to  ensure  a  fair  and  competitive 
auction  and  require,  among  other  things, 
disclosure  to  the  Commission  of  certain 
information  on  applicant  ownership  and 
agreements  or  arrangements  concerning 
the  auction.  Submission  of  an  FCC  Form 
175  application  constitutes  a 
representation  by  the  certifying  official 
that  he  or  she  is  an  authorized 
representative  of  the  applicant,  has  read 
the  form's  instructions  and 
certifications,  and  that  the  contents  of 
the  application  and  its  attachments  are 
true  and  correct.  Submission  of  a  false 
certification  to  the  Commission  may 
result  Ln  penalties,  including  monetaiy 
forfaituies.  license  forfeitures. 
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ineligibility  to  participate  in  future 
auctions,  and/or  criminal  prosecution. 

Contact  person:  If  the  Commission 
wishes  to  communicate  with  the 
applicant  by  telephone  or  fax,  those 
communications  will  be  directed  to  the 
contact  person  identified  on  the  FCC 
Form  175.  Space  is  provided  for  both  a 
telephone  number,  fax  number,  and  e- 
mail  address.  All  written 
communication  and  registration 
information  will  be  directed  to  the 
applicant's  contact  person  at  the  address 
specified  on  the  FCC  Form  175. 
Applicants  must  provide  a  street 
address;  no  P.O.  Box  addresses  may  be 
used. 

Signature:  Manually  filed  FCC  Form 
175s  must  bear  an  original  signature. 
Absence  of  an  original  signature  will 
result  in  dismissal  of  the  application 
and  disqualification  from  participating 
in  the  auction.  (Applicants  filing 
electronically  should  type  the  name  of 
the  certifying  official  in  the  signature 
block.) 

Paper  or  Diskette  Copies:  For  this 
auction  the  FCC  will  accept,  in  lieu  of 
paper  copies,  a  3.5-inch  diskette  which 
contains  ASCII  text  (.TXT)  files  of  all 
exhibit  doomientation  attached  to  the 
FCC  Form  175.  (Applicants  that  use  a 
word  processing  program  to  prepare 
these  files  must  be  sure  to  save  the  files 
in  the  ASCII  format  before  submitting 
the  diskette,  and  verify  that  the  ASCII 
files  contain  all  exhibit  information.) 

Completeness:  Applicants  must 
submit  all  information  required  by  the 
FCC  Form  175  and  by  applicable  rules, 
including  a  certifying  signature  on 
manual  filings.  Failure  to  submit 
required  information  by  the 
resubmission  date  will  result  in 
dismissal  of  the  application  and 
inabilify  to  participate  in  the  auction. 
See  47  CFR  1.2105(b). 

Continuing  Accuracy:  Each  applicant 
is  responsible  for  the  continuing 
accuracy  and  completeness  of 
information  furnished  in  the  FCC  Form 
175  and  its  exhibits.  See  47  CFR  §  1.65. 
It  is  the  FCC's  position  that  ten  business 
days  from  a  reportable  change  is  a 
reasonable  period  of  time  in  which 
applicants  must  amend  their  FCC  Form 
175s.  Applicants  are  reminded  that 
Certification  6  on  the  FCC  Form  175 
includes  consent  to  be  audited. 

B.  Exhibits  and  Attachments 

In  addition  to  the  FCC  Form  175' 
itself,  applicants  must  submit  additional 
information  required  by  the  FCC's  rules. 
Although  we  do  not  require  a  particular 
format  for  this  information,  we  have 


developed  the  following  guidelines  that 
will  facilitate  the  processing  of  short- 
form  applications.  We  encourage 
applicants  filing  both  electronically  and 
manually  to  submit  this  information 
using  the  following  format  All  exhibits 
must  be  in  ASCII  text  (.TXT). 

Exhibit  A— Applicant  Identity  and 
Ownership  Information:  47  CFR 
1.2105(2)(ii)  requires  each  appficant  to 
fully  disclose  the  real  party  or  parties- 
in-interest  in  an  exhibit  to  its  FCC  Form 
175  application.  The  information  should 
provide  the  name,  citizenship  and 
address  of  all  partners,  if  the  applicant 
is  a  partnership;  or  a  responsible  officer 
or  director,  if  the  applicant  is  a 
corporation;  of  the  trustee,  if  the 
applicant  is  a  trust;  or.  if  the  applicant 
is  none  of  the  foregoing,  list  the  name, 
address  and  citizenship  of  a  principal  or 
other  responsible  person. 

Exhibit  B— Agreements  with  Other 
Parties/Joint  Bidding  Arrangements: 
Applicants  must  attach  an  exhibit 
identifying  all  parties  with  whom  they 
have  entered  into  any  agreements, 
arrangements  or  understandings  which 
relate  in  any  way  to  the  licenses  being 
auctioned,  including  any  relating  to  the 
post-auction  market  structure.  See  47 
CFR  1.2105(a)(2)(viii). 

Be  aware  that  pursuant  to 
Certification  (4)  on  the  FCC  Form  175, 
the  applicant  certifies  that  it  will  not 
enter  into  any  explicit  or  implicit 
agreements  or  understandings  of  any 
kind  with  parties  not  identified  in  the 
application  regarding  bid  amounts, 
bidding  strategies  or  the  particular 
licenses  the  applicant  will  or  will  not 
bid.  See  47  CFR  1.2105(a)(2)(ix).  To 
prevent  collusion,  the  Commission's 
rules  generally  prohibit  communication 
during  the  course  of  the  auction  among 
applicants  for  the  same  license  areas 
when  such  communications  concern 
bids,  bidding  strategies,  or  setUements. 
47  CFR  1.2105(c). 

Exhibit  CStatus  as  a  Small  or  Very 
Small  Business  Applicant:  Applicants 
claiming  status  as  a  small  or  very  small 
business  must  attach  an  exhibit 
regarding  this  status. 

•  Small  or  very  small  business 
applicants  must  state  the  average  gross 
revenues  for  the  preceding  three  years 
for  the  applicant  (includinig  affiliates), 
as  prescribed  by  47  CFR  90.913. 
Certification  that  the  average  gross 
revenues  for  the  preceding  three  years 
do  not  exceed  the  required  limit  is  not 
sufficient 

Exhibit  I>— Information  Requested  of 
Designated  Entities:  Applicants  owned 
by  minorities  or  women  as  defined  in  47 


CFR  1.2110(b),  or  who  are  rural 
telephone  companies,  may  attach  an 
exhibit  regarding  this  status.  This 
information,  in  conjimction  with  the 
information  in  Item  10,  will  assist  the 
Commission  in  monitoring  the 
participation  of  these  "designated 
entities"  in  its  auctions. 

Exhibit  E — Miscellaneous 
Information:  Applicants  wishing  to 
submit  additional  information  should 
include  it  in  Exhibit  E. 

Applicants  are  reminded  that  all 
information  required  in  connection  with 
applications  to  participate  in  spectrum 
auctions  is  necessary  to  determine  the 
applicants'  qualifications,  and  as  such 
will  be  available  for  public  inspection. 
Required  proprietary  information  may 
be  redacted,  or  confidentiality  may  be 
requested,  following  the  procedures  set 
out  in  47  CFR  0.459.  Any  such  requests 
must  be  submitted  in  writing  to 
Kathleen  O'Brien  Ham,  Chief,  Auctions 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  2025  M  Street,  NW..  Room 
5322,  Washington,  DC  20554  (with  a 
separate  copy  mailed  to  Alice  Elder. 
Auctions  Division),  in  which  case  the 
applicant  must  indicate  in  Exhibit  E  that 
it  has  filed  a  confidentiality  request 
Because  the  required  information  bears 
on  applicants'  qualifications,  the  POC 
envisions  that  confidentiality  requests 
will  not  be  routinely  granted. 

Waivers:  Applicants  requesting 
waiver  of  any  rules  must  submit  a 
statement  of  reasons  sufficient  to  justify 
the  waiver  sought 

Auction  Specific  Instructions:  FCC 
Remittance  Advice,  FCC  Form  159 
Upfront  Pajrmenti 

The  following  information 
supplements  the  standard  instnictions 
for  FCC  Form  159,  and  is  provided  to 
help  ensure  its  correct  completion  for 
upfront  payments  for  the  800  MHz 
Specialized  Mobile  Radio  Service  (SMR) 
auction  (Auction  16).  Applicants  need 
to  complete  FCC  Form  159  carefully, 
since: 

Mistakes  may  affect  their  bidding 
eligibility,  and 

Lack  of  consistency  between 
information  in  FCC  Form  159,  POC 
Form  175,  FCC  Form  600,  and 
correspondence  about  an  application 
may  cause  processing  delays. 

Therefore  appropriate  cross-references 
between  the  PCC  Form  159  Remittance 
Advice  and  the  FCC  Form  175  Short 
Form  Application  are  described  below. 
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BlocfcNo. 


(RESERVED) 
1  


2 

3 


4-8  .. 

9 

10™ 


14A 

ISA 

16A 

17A  — 


Required  information 


In  ttie  upper  left  hand  comer  of  ttw  form  is  a  rectangle  with  "(RESERVED)"  in  the  middte.  Enter  the  number  "358400" 
aomewtwre  in  this  rectangle.  ,.    _„ 

FCC  Account  Number— Same  as  FCC  Form  175.  tikxk  7.  Note:  It  is  critical  that  this  number  exactly  match  the  applcanTs 
account  numt)er  shown  on  FCC  Form  1 75. 

Total  Amount  Paid— Enter  the  total  anxKint  of  the  upfront  payment  associated  with  the  FCC  Form  159. 

Payor  Name — Enter  the  name  of  the  person  or  company  making  the  payment.  If  the  applicant  itseW  is  the  payor,  ttiis  entry 
would  be  the  same  as  FCC  Fomi  175.  block  1.  ..   ^    .^  ^ 

Street  Address,  City.  State,  ZIP  Code— Enter  the  street  maHing  address  (not  Post  Office  box  number)  where  mail  shouW  be 
sent  to  the  payor.  If  the  applicant  is  the  payor,  these  entries  would  be  the  same  as  FCC  Form  175,  bkx*8  2  through  5. 

Daytime  Telephone  Number— Enter  the  telephone  number  of  a  person  knowledgeable  about  this  upfront  payment 

Country  Code— For  addresses  outside  the  United  States,  enter  the  appropriate  postal  country  code  (available  from  the  Mail- 
ing Requirements  Department  of  the  U.S.  Postal  Service). 

Payment  Type  Code— Enter  "AWSU." 

Quantity — Enter  the  numeral  "1 ." 

Amount  Due— Enter  the  total  upfront  payment  indicated  in  block  2. 

FCC  Code  1— Enter  the  number  "16"  (indfcating  Auctton  16).  


•  Blocks  1ZA  and  ISA  do  not  apply,  so 
leave  them  blank. 

•  If  applicant  is  different  from  the  payor, 
complete  blocks  llA.  13A,  19A.  20A  and 
21A  for  the  applicant,  using  the  same 
information  shown  on  FCC  Form  175. 
Otherwise  leave  them  blank. 

•  Since  this  auction  does  not  involve 
multiple  applications,  leave  blocks  llB 
through  218  blank.  For  the  same  reason,  do 
not  use  Advice  (Continuation  Sheet),  FCC 
Form  159-C.  for  upfront  payments. 

•  Since  credit  card  payments  will  not  be 
accepted  for  this  auction,  leave  blocks  22  and 
23  blank. 

Attachment  B  contains  blank  copies  of  FCC 
Forms  175  and  159. 

Electronic  filers  use  on-line  software  to 
generate  these  forms  and  do  not  need  paper 
copies.  Manual  filers  can  obtain  paper  copies 
by  calling  202-41S-FORM. 

Attachment  C— Electronic  Filing  of  FCX: 
Form  175 

The  Commission  has  implemented  a 
remote  access  system  to  allow 
applicants  to  submit  their  FCC  Form 
175  applications  electronically.  The 
remote  access  system  for  initial  filing  of^ 
the  FCC  Form  175  applications  will 
generally  be  available  24  hours  per  day 
beginning  at  approximately  the  same 
time  as  the  release  of  this  Public  Notice. 
FCC  Form  175  applications  that  are  filed 
electronically  using  this  remote  access 
system  must  be  submitted  and 
confirmed  by  5:30  p.m.  ET  on 
September  29. 1997.  Late  applications 
or  unconfirmed  submissions  of 
electronic  data  will  not  be  accepted.  The 
electronic  filing  process  consists  of  an 
initial  filing  period  and  a  resubmission 
period  to  make  minor  corrections. 

The  FCC  Remote  Electronic  Auction 
System  includes  various  software,  with 
which  applicants  can: 

1.  file  an  FCC  Form  175  short-form 
application, 

2.  review  other  FCC  Form  175 
applications  filed. 


3.  submit  and  withdraw  bids  and 
activity  rule  waivers. 

4.  receive  auction  messages/ 
annoimcements  and  submit 
suggestions, 

5.  create  and  download  customized 
rouind  results  files,  and 

6.  file  a  long-form  application. 

In  1995  the  FCC  issued  a  Report  and 
Order  in  WT  Docket  No.  95-69,  FCC  95- 
308,  60  FR  38,276  (July  26, 1995), 
establishing  &ir  and  reasonable  charges 
for  auction  software  and  on-line  access 
to  the  FCC's  wide  area  network  to  use 
the  software.  It  established  the  following 
schedule  of  charges: 


Soli- 
ware 

Access 
mifHJte 

FCC  Form  175  FHing  

Bid  SutKTiission  

FREE  .. 
FREE  .. 
$175.00 
FREE  .. 

FREE  .. 
FREE  .. 
FREE  .. 

FREE. 
$2.30. 
$2.30. 

Messages/Announce- 
ments. 

S«Kjgestk)n  Box 

Round  Results  Reports  .. 
Biddino  Analysis 

$2.30. 

$2.30. 
$2.30. 

on- 

Une. 

Parties  interested  in  filing  FCC  Form 
175  applications  electronically  may  do 
so  in  one  of  two  ways: 

•  Via  a  (202)  number  code  telephone 
service  with  no  additional  access  charge 
or 

•  Via  a  900  number  telephone  service 
at  a  charge  of  $2.30  per  minute.  The  first 
minute  of  connection  time  to  the  900 
number  service  will  be  at  no  chaige. 

Similarly,  parties  interested  in 
reviewing  FCC  Form  175  applications 
electronic^y  will  do  so  via  the  900 
telephone  service  at  a  chaige  of  $2.30 
per  minute.  The  first  minute  of 
coimection  time  to  the  900  number 
service  will  be  at  no  charge.  Applicants 
who  wish  to  file  their  FCC  Form  175 
electronically  or  review  other  FCC  Form 


175  applications  on-line  will  need  the 
following  hardware  and  software: 

Hardware  Requirements 

•  CPU:  Intel  80486  or  above 

•  RAM:  8  MB  RAM  (more 
recommended  if  you  intend  to  open 
multiple  applications) 

•  Hard  Disk:  12  MB  available  disk  space 

•  Modem:  v.32bis  14.4kbps  Hayes 
compatible  modem 

•  Monitor.  VGA  or  above 

•  Mouse  or  other  pointing  device 

To  create  backup  installation  disks  for 
the  FCC  Form  175  Application,  you  will 
need  the  following: 

•  1.44  MB  3.5"  Floppy  Drive 

•  Three  blank  MS-DOS*  formatted 
1.44-MB  floppy  disks 

Software  Requirements 

•  FCC  Form  175  Application  Software 
(available  through  the  Internet  and  the 
FCC  Bulletin  Board  System) 

•  Microsoft  Windows  3.1  or  Microsoft 
Windows  for  Workgroups  v3.11 

NotK  The  FCC  Form  175  Application  has 
not  been  tested  in  a  Macintosh,  OS/2,  or 
Windows  95  environment.  Therefore,  the 
FCC  will  not  support  operating  systems  other 
than  Microsoft  Windows  3.1  or  Microsoft 
Windows  for  Workgroups  v3.11.  This 
includes  any  other  emulated  Windows 
enviroiunenL  If  your  Windows  is  in  a 
networked  environment,  check  vnth  your 
local  network  administrator  for  any  potential 
conflicts  with  the  PPP  (Point-to-Point 
Protocol)  Dialer  tiiat  is  incorporated  into  the 
FCC  Form  175  Application.  This  usually 
includes  any  TCP/IP  imtalied  network 
protocoL 

The  PPP  Dialer  that  is  incorporated 
into  the  FCC  Form  175  Application  will 
establish  a  point-to-point  connection 
from  your  PC  to  the  FCC  Network.  This 
point-to-point  connection  is  not  routed 
through  the  Internet 

Applicants  who  wish  to  file  their  FCC 
applications  electronically  or  who  wish 
to  view  other  applicants'  applications 


must  first  download  the  software  fitim 
either  the  Internet  or  the  FCC  Bulletin 
Board  System.  Applicants  must 
download  the  following  compressed 
files  to  install  the  software: 
fl75vlla.exe,  fl75vllb.exe. 
fl75vllc.exe. 

Download  Method  1:  Internet  Access 

You  may  download  the  compressed 
files  &t)m  your  Internet  browser  using 
either  http  or  ftp.  as  described  in  the 
following  sections. 
•  Internet  Browser  via  http:  http:// 
www.fcc.gov 

1.  Coimect  to  your  Internet  service 
provider  and  start  your  Internet 
browser. 

2.  Enter  the  following  location: 
http://www.fcc.gov 

3.  Click  on  Auctions 

4.  Scroll  down  to  Auction  16  and 
dick  on  the  Auctions  Tools/ 
Programs  icon. 

5.  Download  the  following  files: 
fl75vlla.exe,  fl75vllb.exe, 
fl75vllc.exe 

•  Internet  Browser  via  ftp:  ttpj/ 
ftp.fcc.gov/pub/Auctions/SMR/800/ 
Auction 1 6/Programs 

1.  Coimect  to  your  Internet  service 

provider  and  start  your  Internet 
browser. 

2.  Enter  the  following  location: 

ftp://ftp.fcc.gov 

3.  Click  on  the  pub  directory 
Click  on  the  Auctions  directory  - 
Click  on  the  SMR  directory 
Click  on  the  800  directory 

Click  on  the  Auction 16  directory 

Click  on  the  Programs  directory 

4.  Download  the  following  files: 

fl75vlla.exe,  fl75vllb.exe, 

fl75vllc.exe 
Download  Method  2:  Dial-In  Access  to 
the  FCC  Auction  Bulletin  Board  System 
(BBS):  The  FCC  Auction  Bulletin  Board 
System  (BBS)  provides  dial-in  access  for 
the  PCX  Form  175  Application 
Software.  To  access  the  FCC  Auctiob 
BBS,  use  a  communications  package     " 
that  can  handle  at  least  Xmodem 
protocol  (such  as  PcAnyWhere, 
Procomm,  or  Microsoft  Terminal  in 
Windows  3.x)  to  dial  in  to  (202)  682- 
5851.  Use  the  settings  of  8  data  bits,  no 
parity  and  1  stop  bit  (8J*J,1).  Once  your 
computer  is  connected  to  the  Auction 
BBS,  do  the  follo%idlig: 
1.  To  create  an  account: 

(a)  Enter  your  first  name. 

Note:  Throughout  these  instructiont, 
"enter"  means  to  type  the  appropriate 
information  and  thcni  press  the  Enter  key. 

(b)  Enter  your  last  name. 

(c)  When  asked  whether  you  want  to 
create  an  account,  entw  Y. 

(d)  When  prompted,  enter  a  password. 
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The  password  can  be  from  four  to 
ten  characters  long,  where  the 
charactera  can  be  either  letters  or 
numbers. 

(e)  To  confirm  the  password,  enter  it 
again. 

(f)  When  prompted  for  contact 
information,  enter  your  voice  phone 
number.  Include  the  area  code;  for 
example,  you  might  enter  202-555- 
1234. 

(g)  Enter  your  company  name. 

2.  On  the  Welcome  screen,  enter  C  for 
Continue.  (You  may  also  enter  c,  the 
program  accepts  eiUier  case.) 

Since  C  is  the  default  (automatic) 
selection,  you  can  also  just  press 
Enter  to  continue. 

3.  When  asked  whether  you  want  to 
view  the  bulletin  menu.  Enter  Y  for  Yes. 
Then,  to  continue,  press  Enter  to  obtain 
the  FCC  Auction  BBS  Main  Menu. 

4.  Enter  A  (for  Auction  Menu)  to 
obtain  the  Auction  Library  Menu.  The 
top  options  on  this  menu  provide  a 
range  of  numbers  to  represent  the 
available  auctions. 

5.  To  select  Auction  16.  entor  B  to 
select  the  second  range. 

6.  On  the  Auctions  Library  Menu, 
enter  the  number  of  the  auction  you 
want.  Enter  16.  in  this  case. 

The  Auction  Menu  appears. 

7.  Enter  P  to  select  Prc^ram  files.  The 
list  of  available  files  for  Auction  16 
appears.  These  files  are  sorted  by  date, 
with  the  most  recent  files  at  the 
beginning  of  the  list 

8.  To  scroll  downward  to  the  next 
screen  of  file  names,  either  press  Enter 
or  enter  C  for  Continue.  To  scroll 
upward  to  the  preceding  screen  of  file 
names,  enter  P  for  Previous. 

Note  that  on  each  screen,  file  names 
are  numbered  separately,  starting 
withl. 

9.  To  select  one  or  more  files  for 
downloading  or  viewing,  mark  the  files 
you  want  The  program  marks  a  file  by 
preceding  its  name  with  an  asterisk  (*). 

You  can  do  the  following: 

•  To  mark  an  individual  file,  enter  its 
line  nuimber. 

•  To  mark  a  range  of  files,  enter  M 
(for  Mark)  and  then  enter  the  range  of 
files  in  response  to  the  prompt 

For  example;  to  mark  files  6  through 
12.  enter  8-12  at  the  prompt 

•  To  unmark  a  file,  enter  its  number 
again. 

You  can  also  use  Mark  to  immaric  a 
range  of  files.  Use  any  of  these 
techniques  to  mark  the  following  files: 
fl75vlla.exe.  fl75vllb.eKs, 
fl75vllc.exe 

10.  When  you  have  finished  marHng 
files,  download  them  as  follows: 

(a)  Enter  D^r  Download. 


The  program  displays  a  list  that 
summarizes  the  download  operation. 
The  Time  colimin  lists  the  download 
time  for  each  file;  the  Total  Time 
column  lists  a  running  total  of  the 
download  times. 

(b)  Enter  D  to  proceed. 

(c)  Select  the  file  transfer  protocol  that 
has  been  specified  in  your  terminal 
emulation  software  (e.g.,  Xmodem  or 
Zmodem).  When  the  download 
operation  has  finished,  the  list  of  files 
reappean. 

11.  Enter  X  to  leave  the  BBS. 

Extracting  the  FCC  Form  175 
Application 

The  FCC  Fonn  175  Application  filet 
are  downloaded  in  a  seU-extracting, 
compressed  file  format  When  you  have 
downloaded  all  of  the  compressed  files 
for  the  FCC  Form  175  AppUcation,  you 
must  extract  the  FCC  Form  175 
Application  from  those  files.  To  extract 
the  software,  start  File  Manager  in  the 
Main  Program  group,  open  the  file 
folder  where  you  downloaded  the  files, 
and  double-click  on  fl75vlla.exe.  A 
message  will  appear  listing  the  de&ult 
directory  to  which  the  software  will 
extract.  If  this  directory  does  not  exist, 
it  will  be  created  automatically.  Press 
Unzip  to  begin  extracting  the  software 
from  the  compressed  file.  When  the 
extraction  is  complete,  a  message  will 
appear  listing  the  numlwr  of  files  that 
were  unzipped.  Press  OK  and  repeat  the 
above  process  for  the  remaining 
compressed  files  (fl75vllb.exe. 
fl75vllc.exe).  Be  sure  to  extract  to  the 
same  directory  as  the  first  compressed 
file. 

Installing  the  FCC  Form  1 75  Application 

After  you  extract  the  software  from 
the  coihpressed  files,  you  must  install 
the  FCC  Form  175  Application.  To 
install  the  software,  start  File  Manager, 
open  the  file  folder  to  which  you 
extracted  the  software,  and  double-click 
on  setup.exe. 

To  begin,  the  setup  program  shows  a 
screen  listing  the  default  directory  to 
which  the  software  will  install.  Press 
the  Install  button,  then  press  OK  to 
install  to  the  specified  directory.  If  the 
directory  does  not  exist  the  setup 
program  will  create  it  automatically. 

When  the  installation  is  complete,  a 
message  may  appear  asking  you  to 
restart  Windows  so  that  the  changes 
made  by  the  installation  may  take  effect 
Press  Restart  to  restart  Windows  or 
press  Stay  Here  to  restart  at  a  later  time. 
Do  not  use  the  FCC  Form  175 
Application  until  you  have  restarted 
Windows. 


49240 


Federal  RegMter  /  Vol.  62.  No.  18?  /  Friday.  September  19.  1997  /  NoUces 


Fedwal  Regigter  /  Vol.  62.  No.  182  /  Friday,  September  19.  1997  /  Notices  49241 


Creating  Backup  Installation  Disks  for 
the  FCC  Form  1 75  Application 

To  create  backup  installation  disks  for 
the  FCC  Form  175  Application,  go  to 
File  Manager,  open  the  file  folder  to 
which  you  extracted  the  software, 
double-click  on  backup.bat,  and  follow 
the  instructions  on  the  screen. 

Running  the  FXX  Fonn  1 75  Application 

When  the  installation  process  is 
complete,  you  will  have  a  new  Program 
Manager  group  called  FCC  Form  175 
Application  vll  with  the  following 
icons:  Configure  PPP,  FCC  Form  175 
Submit,  FCC  Form  175  Review, 
Suggestion  Box.  Readme  File,  and 
Uninstall.  You  must  verify/modify  the 
parameters  in  the  Configure  PPP 
program  prior  to  establishing  a  PPP 
connection.  Please  consult  the 
readme.txt  file  included  with  the 
software  for  information  regarding 
Configure  PPP. 

Double-click  on  an  icon  to  start  the 
respective  system. 

Uninstalling  the  FCC  Form  1 75 
Application 

To  miiimtall  the  FCC  Form  175 
Application,  double-click  on  the 
Uninstall  icon  in  the  FCC  Form  175  vll 
program  group.  Press  Start  to  uninstall 
the  software. 

Note  that  the  Uninstall  program  will 
remove  all  versions  of  the  FCC  Form 
175  software  located  in  that  installation 
directory. 

Alternatively,  you  may  uninstall  the 
FCC  Form  175  Application  by  deleting 
the  directory  to  which  you  installed  the 
software,  then  switching  to  Program 
Manager  and  deleting  the  FCC  Form  175 
vll  icons  and  group. 

Help 

Detailed  instructions  for  using  all  FCC 
Remote  Electronic  Auction  System 
software  are  contained  in  the  readme 
file  associated  with  the  software  and  in 
the  context-sensitive  help  function 
associated  with  each  software  system. 

For  technical  assistance  in  installing 
or  using  the  FCC  Form  175  Application, 
contact  the  FCC  Technical  Support 
Hotline  at  (202)  414-1250.  The  FCC 
Technical  Support  Hotline  will  be 
g«ierally  available  Monday  through 
Friday,  from  9  a.m.  to  6  p.m.  ET. 

How  To  Monitor  FCC  Auctiona 

Auction  announcements  and  roimd 
results  for  Auction  16  will  be  accessible 
through  the  FCC  Wide  Area  Network, 
the  Internet  and  the  FCC  Auction 
Bulletin  Board  System  (BBS).  Using 
these  tools,  you  can  check  on  round 
results  and/or  read  material  released  by 
the  Commission  during  the  course  of  the 


auction.  Additionally,  a  software  tool 
for  tracking  the  progress  of  the  FCC's 
SMR  800  MHz  auction  will  be  made 
available  to  the  public  prior  to  the  start 
of  the  auction.  The  sofhvare  for  the 
tracking  tool  will  be  available  via  the 
Internet  and  the  FCC  Auctions  Bulletin 
Board  System.  A  public  notice  will  be 
released  to  provide  detailed  installation 
and  access  instructions. 

Disclaimer.  The  Commission  makes 
no  warranty  whatsoever  with  respect  to 
the  auctions  tracking  software  packages. 
In  no  event  shall  the  Commission,  or 
any  of  its  officers,  employees,  or  agents, 
be  liable  for  any  damages  whatsoever 
(including,  but  not  limited  to,  loss  of 
business  profits,  business  interruption, 
loss  of  business  information,  or  any 
other  loss)  arising  out  of  or  relating  to 
the  existence,  furnishing,  functioning  or 
use  of  the  auctions  tracldng  software 
packages.  Moreover,  no  obligation  or 
liability  will  arise  out  of  the 
Commission's  technical,  programming 
or  other  advice  or  service  provided  in 
coimection  with  the  auctions  tracking 
software  packages. 

Attachment  D — Summary  ListiBg  of 
Documents  From  the  Commiaaion  and 
tbe  Wiraleaa  Telecommunicationa 
Bmeaa 

Addressing  Application  of  the  Anti- 
Collusion  Rules 

To  date,  discussion  concerning  the 
anti-collusion  rules  may  be  found  in  the 
following  Commission  and  Bureau 
items: 


Commission  Decisions 

Second  Report  and  Order  in  PP 
Docket  No.  93-253.  FCC  94-61.  59  FR 
18493.  9  FCC  Red  2348  (1994). 
paraeraphs  221-226. 

Fifth  Report  and  Order  in  PP  Docket 
No.  93-253.  FCC  94-178,  59  FR  37,566. 
9  FCC  Red  5532  (1994).  paragraphs 
91-92. 

'Internet  Address:  http:// 
www.fcc.gov/wtb/auctions/smr200ul/ 
frao3253.pdf/txt/wp 

Second  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  FCC 
94-215,  59  FR  44.272.  9  FCC  Red  7245 
(1994),  paragraphs  48-55. 

Fourtit  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  FCC 
94-264.  59  FR  53364.  9  FCC  Red  6858 
(1994).  paragraphs  47-60. 

'Internet  Adxiress:  http:// 
www.fcc.gov/wtb/auctions/smr200ul/ 
finoo  4264.pd£/txt/wp 

Memorandum  Opinion  and  Order  in 
PP  Docket  No.  93-253.  FCC  94-295,  9 
FCC  Red  7684  (1994),  paragaphs  8-12. 

In  re  Commercial  Realty  St.  Pete, 
Notice  of  Apparent  Liability  for 
Forfeiture.  10  FCC  Red  4277  (1995). 


In  le  Applications  of  GWI  PCS.  Inc. 
For  Authority  to  Construct  and  Operate 
Broadband  PCS  Systems  Operating  on 
Frequency  Block  C.  Memorandum 
Opinion  and  Order,  DA  96-674 
(released  April  4. 1997). 

Wireless  Telecommunications  Bureau 
Decisions 

Order  in  PP  Docket  No.  93-253  and 
MM  Docket  No.  94-131,  DA  95-2292, 
(released  November  3, 1995). 

Public  Notices 

"Wireless  Telecommimications 
Bureau  Clarifies  Spectrum  Auction 
Anti-Collusion  Rules."  Public  Notice, 
DA  95-2244  (released  October  26, 
1995). 

'Internet  Address:  http:// 
www.fcc.gov/Bureaus/Wireless/ 
Public— Notices/1995/da952244.txt 
"Wireless  Telecommunications  Bureau 
Provides  Guidance  on  the  Anti- 
Collusion  Rule  for  D,  E  and  F  Block 
Bidders,"  Public  Notice.  DA  96-1460 
(released  August  28. 1996).  'Internet 
Address:  http://www.fcc.gov/wtb/ 
auction8/smr200ul/da961460.txt/wp/ 
pdf 

Letters  From  the  Office  of  General 
Counsel  and  the  Wireless 
Telecommunications  Bureau 

Letter  to  Gary  M.  Epstein  and  James 
H.  Barker  from  William  E.  Keimard, 
General  Counsel.  Federal 
Communications  Commission  (released 
October  25. 1994). 

Letter  to  Alan  F.  Ciamporcero  from 
William  E.  Kennard,  General  Counsel, 
Federal  Communications  Commission 
(released  October  25.  1996). 

Letter  to  R.  Michael  Senkowski  from 
Rosalind  K.  Allen,  Acting  Chief, 
Commercial  Radio  Division.  Wireless 
Telecommimications  Bureau  (released 
December  1. 1994). 

Letter  to  Leonard ).  Keimedy  from 
Rosalind  K.  Allen,  Acting  Chief. 
Commercial  Radio  Division.  Wireless 
Telecommimications  Bureau  (released 
December  14, 1994). 

Letter  to  Jonathan  D.  Blake  and  Robert 
J.  Rini  from  Kathleen  O'Brien  Ham. 
Chief,  Auctions  Division,  Wireless 
Telecommunications  Biueau.  DA  95- 
2404  (released  November  28. 1995). 

Letter  to  Mark  Grady  from  Kathleen 
O'Brien  Ham,  Chief,  Auctions  Division, 
Wireless  Telecommunications  Bureau, 
DA  96-587  (released  April  16.  1996). 

Letter  to  David  L.  Nace  from  Kathleen 
O'Brien  Ham.  Chief,  Auctions  Division. 
Wireless  Telecommimications  Bureau. 
DA  96-1566  (released  September  17. 
1996). 


Miscellaneous 

The  Commission  has  received  a 
formal  complaint  alleging  that  the 
practice  of  using  "trailer"  bids  to  signal 
interest  in  particular  markets  (e.g.  by 
using  the  BTA  number  of  a  market  as 
the  final  three  digits  of  the  bid  amount) 
is  an  improper  disclosure  of  bidding 
strategy,  and  as  such  violates  the  anti- 
collusion  rule.  47  CFR  1.2105(c).  The 
Commission  has  reached  no 
determination  on  the  merits  of  this 
argument.  See  In  re  Application  of 
Mercury  PCS  n.  LLC  to  Bid  in  the 
Broadband  PCS  Auction  for 
Authorization  to  Serve  BTAs  013 
(Amarillo,  Texas)  and  264  (Lubbock. 
Texas)  on  Frequency  Blocks  D,  E  and  F 
(Auction  No.  11).  Emergency  Motion  for 
Disqualification  (filed  November  26, 
1996)  and  related  pleadings. 

'Please  Note:  When  the  address  is 
followed  by  .pdf/txt/wp,  the  dociunent  ia 
available  in  more  than  one  format  In  order 
to  review  a  document  in  its  entirety 
(including  footnotes),  it  is  necessary  to  access 
the  document  in  the  Word  Pq^Bct  or  Acrobat 
Reader  formats. 

pdf  =  Acrobat  Reader 

txt  =  Text  fonnat 

wp  s  Word  Perfsct  fonnat 

(FR  Doc.  97-24930  Fikd  9-18-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-183^ 

Comment  Sought  on  Balanced  Budget 
Provisiona  CaHing  for  Reeerve  Pricee 
or  Minimum  Opening  BMa  in  PCC 
Auctione 

Released  September  5. 1997. 

Report  No.  AUC-16-E  (Auction  No.  16) 

When  FCC  licenses  are  subject  to 
auction  (i.e,  because  they  are  mutually 
exclusive)  the  recently  enacted 
Balanced  Budget  Act  of  1997  calls  upon 
the  Commission  to  prescribe  methods 
by  which  a  reasonable  reserve  price  is 
required  or  miniirmm  opening  bid 
established,  unless  it  determines  that 
such  an  assessment  is  not  in  the  public 
interest  The  Wireless 
Telecommunications  Bureau  recently 
announced  the  auction  of  525  licenses 
in  the  upper  10  MHz  of  the  800  MHz 
Specialized  Mobile  Service  (SMR). 
which  is  to  begin  October  28, 1997.  In 
anticipation  of  that  auction,  and  in  light 
of  the  recenUy  adopted  legislation,  it  is 
proposed  that  a  reserve  price  or 
minimum  opening  bid  be  established. 

Specifically,  it  is  proposed  that  in  no 
event  should  any  of  the  licenses  in  the 


800  MHz  auction  be  sold  for  less  than 
the  value  of  the  upfront  payment 
amounts  specified  for  the  licenses  in  the 
Public  Notice  released  August  6. 1997 
for  that  auction.  The  upfront  payments 
for  the  800  MHz  SMR  auction  are  based 
on  a  $0.02  per  MHz-POP  formula,  as 
was  used  in  the  900  MHz  SMR  auction. 
The  $0.02  MHz-POP  has  been 
discounted  for  each  Economic  Area  by 
75  percent,  with  a  floor  of  $2,500.  to 
account  for  the  degree  of  incumbency 
for  this  service.  Unider  this  formulation, 
the  minimum  amount  is  $2,500  and  the 
maximum  amount  is  $717,571. 
Comment  is  sought  on  this  proposaL 

Parties  should  also  comment  on 
whether  the  upfront  pa3rment  should  be 
considered  a  reserve  price  or  a 
minimum  opening  bid  for  this  auction. 
Normally,  a  reserve  price  is  an  absolute 
minimum  price  below  which  an  item 
will  not  be  sold  in  a  given  auction. 
Reserve  prices  can  be  either  published 
or  unpublished.  A  TninimiiTp  opening 
bid,  oa  tbe  other  hand,  is  the  miniTnnm 
bid  price  set  at  the  beginning  of  the 
auction  below  which  no  bids  are 
accepted.  In  a  minimiiin  opening  bid 
scenario,  the  auctioneer  often  has  the 
discretion  to  lower  it  later  in  the 
auction. 

Furthermore,  commenteis  should  also 
address  whether  the  amount  of  the 
reserve  price  or  minimum  opening  bid 
should  be  capped  to  ensure  that  bidding 
is  not  deterred  on  high  valuation 
markets,  in  particular.  For  example,  a 
cap  of  $250,000  could  be  applied. 

Finally,  if  commenters  believe  that  a 
reserve  price  or  minimum  opening  bid 
equal  to  the  upfrtmt  payment  will  result 
in  substantial  unsold  licenses,  or  is  not 
a  reasoiuble  amount,  they  should 
explain  why  this  is  so.  and  comment  on 
the  desirability  of  a  reserve  price  or 
minimum  opening  bid  greater  or  less 
than  the  upfrtmt  payment 

Comments  are  due  on  or  before 
September  12, 1997.  To  file  formally, 
parties  must  file  an  original  and  four 
copies.  Parties  may  send  comments  to 
the  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  Room 
5202,  2025  M  Street,  NW.,  Washington, 
DC  20554.  Comments  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  20554. 

For  further  information  concerning 
this  proceeding,  contact  Alice  Elder  at 
the  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau  at  (202)  4ia-0660. 


Federal  Communications  Commission. 

Shirley  S.  SoQi, 

Chief,  Publications  Branch. 

(FR  Doc.  97-24931  Filed  9-18-97;  8:45  am] 

BUJNQ  COOC  tn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

September  11, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
cuiientiy  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commiarion 

OMB  Control  No.:  3060-0789. 

Expiration  Date:  03/31/98. 

Titie:  Modified  Alternative  Plan,  OC 
Docket  No.  90-571,  Order  (1997 
Suspension  Order). 

Form  No.  ;N/A. 

Respondents;  Business  or  other  for   . 
profit 

Estimated  Aiwual  Burden:  36 
respondents;  13  hours  per  response 
(avg.);  468  total  annual  burdm  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
one-time  requirement 

Description:  Titie  IV  of  the  Americans 
with  Disabilities  Act  of  1990  ("ADA") 
requires  each  common  carrier  providing 
voice  transmission  services  to  provide 
Telecommunications  Relay  Services 
("TRS")  throughout  die  area  it  serves  to 
individuals  with  hearing  and  speech 
disabilities  by  1993.  The  TRS  enables 
customers  with  hearing  or  speech 
disabilities  to  use  the  telephone  network 
in  ways  that  are  "functionally 
equivalent"  to  those  used  by  customers 
using  traditional  telephone  service. 
Under  the  Commission's  rules,  the  TRS 
must  be  able  to  handle  all  calls  normally 
provided  by  common  carriers,  unless 
those  carriers  demonstrate  the 
infeesibility  of  doing  so.  47  CFR 
64.604(a)(3).  The  Commission  has 
interpreted  "all  calls"  to  include  coin 
sent-paid  calls,  which  are  calls  made  by 
depositing  coins  in  a  standard  coin- 
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operated  public  payphone.  The  Bureau 
has  suspended  enforcement  of  the 
requirement  that  carriers  provide  coin 
sent-paid  calls  through  the  TRS  centers 
since  1993  based  on  common  carriers' 
representations  that  it  has  been 
technically  infeasible  to  provide  the 
coin  sent-paid  service  through  the  TRS 
centers  ("coin  sent-paid  rule").  Since 
1995,  carriers  have  made  payphones 
accessible  to  TRS  users  through  an 
Alternative  Plan  ("Alternative  Plan"). 
The  Alternative  Plan  enables  TRS  users 
to  make  local  relay  calls  for  free  and  to 
make  toll  calls  from  payphones  using 
calling  or  prepaid  cards  at  or  below  the 
coin  call  rates.  The  Alternative  Plan  also 
requires  carriers  to  educate  TRS  users 
about  the  alternative  payment  methods 
for  the  TRS  users  to  make  relay  calls 
from  payphones.  In 
Telecommunications  Relay  Services, 
and  the  Americans  with  Disabilities  Act 
of  1990.  Order,  (released  8/21/97),  (1997 
Suspension  Order),  the  Common  Carrier 
Bureau  ("Bureau")  suspended  the 
enforcement  of  the  requirement  that  the 
TRS  be  capable  of  handling  coin  sent- 
paid  calb  for  one  year  until  August  26, 
1998  because  the  only  technological 
solution  that  can  provide  the  coin  sent- 
paid  calls  through  the  TRS  centers,  coin 
signalling  interface  ("CSI"),  has  serious 
deficiencies  and  no  new  technological 
solution  appears  imminent.  In  the  1997 
Suspension  Order,  the  Bureau 
recommends  that  during  the  one  year 
suspension,  the  Commission  codduct  a 
rulemaking  on  coin  sent-paid  issues  to 
gather  information  sufficient  to  ensure 
that  the  Commission's  final  decision  on 
whether  the  TRS  must  be  capable  of 
handling  coin  sent-paid  calls  is  based 
on  a  complete  and  fresh  record.  In 
addition,  the  Bureau  directed  the 
industry  to  continue  to  make  payphones 
accessible  to  TRS  users  under  the  terms 
of  the  Alternative  Plan,  as  set  forth  in 
Telecommunications  Relay  Services, 
and  the  Americans  with  Disabilities  Act 
of  1990,  Memorandum  Opinion  and 
Order,  10  FCC  Red  10927  (1995)  ("1995 
Suspension  Order"),  and  as  modified  by 
the  1997  Suspension  Order.  The  1997 
Suspension  Order  modifies  the 
Alternative  Plan  by  requiring  industry 
to:  (1)  Send  a  consumer  education  letter 
to  "TRS  centers  (no.  of  respondents:  1; 
hour  burden  per  respondent:  4  hours; 
total  annual  hour  burden:  4);  (2)  inform 
organizations  representing  the  hearing 
and  speech  disability  community  before 
attending  their  regional  and  national 
meetings  who  will  be  present  at  the 
meeting,  where  the  industry  booth  will 
be  located,  and  at  what  times  the  booth 
will  be  in  operation  (no.  of  respondents: 
1;  hour  burden  per  respondent:  15  mins; 


total  annual  burden:  1.5  hours);  (3) 
publish  an  article  in  Consumer  Action 
Network  ("CAN's")  respective 
organizations  magazines  or  newsletters 
(no.  of  respondents:  1;  hour  burden  per 
respondent:  8  hrs;  total  annual  hour 
burden:  8  hours);  (4)  send  a  letter 
directly  to  all  CAN's  members  (no.  of 
respondents:  1;  hour  burden  per 
respondent:  4  hours;  total  annual 
burden  4  hours);  (5)  create  laminated 
cards  with  visual  characters  that  will 
provide  a  pictorial  explanation  to 
accompany  the  text  describing  access  to 
TRS  centers  from  payphones  to  be 
distributed  to  TRS  users  (no.  of 
respondents:  30;  hour  burden  per 
respondent  IS  hours;  total  annual  hour 
bunien:  450  hours):  and  (6)  work  jointly 
with  affected  communities  to  draft  and 
submit  a  report  within  two  months  of 
the  publications  of  a  summary  of  the 
1997  Suspension  Order  in  the  Federal 
Register  (no.  of  respondents:  1 ;  hour 
burden  per  respondent:  7  hours;  total 
anniinl  hour  buideo:  7  hours).  The 
Commission  has  imposed  these  third 
party  disclosure  requirements  to 
educate  TRS  users  about  their  ability  to 
make  relay  calls  from  payphones,  the 
payment  methods  available  and  the 
rates  for  the  payphone  calls.  The  report 
will  help  the  Commission  assess  the 
effectiveness  of  the  current  consumer 
education  programs  and  determine 
whether  further  requirements  to  educate 
TRS  users  about  their  ability  to  make 
relay  calls  from  payphones  are 
warranted.  You  are  required  to  respond. 

OMB  Control  No.:  3060-0681. 

Expiration  Date:  09/30/2000. 

Title:  Toil-Free  Service  Access 
Code»-CC  Docket  No.  95-155, 47  CFR 
part  52,  subpart  D,  Sections  52.101- 
52.111. 

Form  No.  :W A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  168 
respondents;  15  hours  per  response 
(avg.);  2,520  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden;  $0. 

Frequency  of  Response:  On  occasion. 

Description:  In  Toll  Free  Service 
Access  Codes.  CC  Docket  No.  95-155, 
Second  Report  and  Order,  (released 
4/11/97),  the  Commission  requires 
written  requests  for  toll  free  numbers  to 
be  placed  in  unavailable  status. 
RespOrgs  requesting  that  specific  toll 
free  numbers  be  placed  in  unavailable 
status  will  be  required  to  submit  written 
requests,  with  appropriate 
documentation,  to  the  toll  free  database 
administrator.  Database  Services 
Management,  Inc.  (DSMI).  See  47  CFR 
52.103(f).  This  requirement  will  hold 


those  RespOrgs  more  accountable  and 
will  decrease  abuses  of  the  lag  time 
process.  It  will  prevent  numbers  from 
being  held  in  unavailable  status  without 
demonstrated  reasons,  and  will  make 
more  niimbers  available  for  subscriben 
who  need  and  ,vant  them.  The  Order 
states  that,  if  DSMI  is  imcertain  whether 
a  number  should  be  placed  in 
unavailable  status,  it  should  seek 
guidance  from  the  Commission's 
Common  Carrier  Bureau.  Current 
industry  guidelines  already  require  that 
RespOrgs  requesting  that  a  toll  free 
number  be  made  unavailable  submit 
written  requests  to  DSMI  with 
appropriate  documentation.  The  Second 
Rsport  and  Order  simply  codifies  the 
existing  industry  guidelines.  DSMI  (and, 
if  necessary,  the  Common  Carrier 
Bureau)  will  continue  to  use  the 
information  collected  to  determine  if  a 
particular  toll  free  nimiber  appropriately 
can  be  placed  in  "unavailable"  status. 
This  will  prevent  the  fraudulent  use  of 
toll  free  numbers. 

Public  reporting  burden  for  the 
collections  ofYbformation  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Commimications  Commissioa. 

SUrlaySoggi. 

Chief.  Publications  Branch. 

(FR  Doc.  97-24857  Filed  9-18-07;  8:45  am) 

MUJNQ  oooc  tna-M-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NotiM  of  Agency  Meeting;  Sunshine 
Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  o[>en  session  at  10:00  a.m.  on 
Tuesday,  September  23, 1997,  to 
consider  the  following  matters: 

Summary  Agenda:  pio  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda:  Memorandum 
and  resolution  re:  Part  303 — 
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-  Applications,  Requests,  Sulmiittals, 
Delegations  of  Autliority,  and  Notices 
Requirad  To  Be  Filed  by  SUtute  or 
Regolation. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  a£:iistance 
should  call  (202)  41&-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldnuin,  Executive 
Secretary  of  the  Corporation,  at  (202) 
89fr-6757. 

Dated:  September  16, 1997. 
Federal  Deposit  Insurance  Corporation. 
lebsrt  B.  Fridman. 
BxecutivB  Secntaiy. 
(FR  Doc.  97-25075  Filwi  9-17-97;  11:58  am] 


FEDERAL  MARTHME  COMMISSION 


Oceen  Freight 
Applicants 


Pofwawter  License 


Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  tibe 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

International  Globtrade,  Inc.  d/b/a  JAB 
Forwarding,  332  S.  Michigan  Ave., 
Suite  1522,  Chicago,  IL  60604, 
Officers:  Spiro  Jankovich,  President 
Frederick  W.  Amft,  Vice  {^resident 

Perfect  West  Lie,  17813  S.  Main  SL, 
Suite  «116,  Gardena,  CA  90248, 
Officer  Sung  Woo  Won.  President 

Castine  Forwarding.  Inc.,  1235  Chestnut 
Street,  Athol,  MA  01331,  Officers: 
Donald  R.  Castine,  President,  Cheney 
M.  Castine,  Vice  President 

Dated:  September  16. 1997. 
JoMph  C.  PoUdng. 
Secretary. 

(FR  Doc.  97-24990  Filed  9-18-97;  8:45  am] 
■HJJNQ  COM  «n»-Ot-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Conipanles 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  emd/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
•s  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  14, 
1997. 

A.  Federal  Reserve  Bank  of  St  Looia 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri 
63102-2034: 

1.  First  Baidcs,  Inc.,  St  Louis, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Surety  Bank,  Vallejo, 
California. 

Board  of  Governors  of  tiie  Federal  Reserve 
System,  September  15, 1997. 

Jennifcr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-24851  FUed  9-18-97;  8:45  am) 

BNJJNQ  COOE  SMQ-OI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Regional  Offices  of  the  Administration 
for  Chlldfen  and  Families;  Statement  of 
Organization,  Functions,  and 
Dstogattons  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KD,  The  Regional  Offices  of  the 
Administration  for  Children  and 
Families  (62  FR  31610),  as  last 
amended,  June  10, 1997.  This  Notice 
reflects  the  realignment  of  functions  in 
Region  5.  This  Chapter  is  amended  as 
follows: 

After  the  end  of  ICD4.20  Functions  (62 
FR  15897.  04/03/97),  Paragraph  D,  and 
before  KD6.10  Organization  (60  FR 
27315,  05/23/95),  insert  the  following: 

KD5.10  Organization.  The 
Administration  for  Children  and 
Families,  Region  5,  is  organized  as 
follows:  Office  of  the  Regional  Hub 
Director  (KD5A),  Office  of  Self- 
Sufficiency  Programs  (KD5C),  Office  of 
Community  Prc^rams  (KD5D), 

KD5.20  Functions.  A.  The  Office  of 
the  Regional  Hub  Director  is  headed  by 
a  Director,  who  reports  to  the  Assistant 
Secretary  for  Children  and  Families 
through  the  Director,  Office  of  Regional 
Operations.  In  addition,  the  Office  of  the 
Regional  Hub  Director  has  a  Deputy 
Regional  Administrator.  The  Office  is 
responsible  for  the  Administration  for 
Children  and  Families'  key  national 
goals  and  priorities.  It  represents  ACF's 
regional  interests,  concerns,  and 
relationships  within  the  Department 
and  among  other  Federal  agencies  and 
focxises  on  State  agency  culture  change, 
more  effective  partnerships,  and 
improved  customer  service.  The  Office 
provides  executive  leadership  and 
direction  to  state,  county,  city,  and 
tribal  governments,  as  well  as  public 
and  private  local  grantees  to  ensure 
efiiective  and  efficient  program  and 
financial  management  It  ensures  that 
these  entities  conform  to  federal  laws, 
regulations,  policies  and  procedures 
governing  the  programs,  and  exercises 
all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs. 

The  Office  takes  action  to  approve 
state  plans  and  submits  its 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
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Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  for  all  ACE  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  carried  out.  The  Office 
alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  signiftcant  regional 
or  national  impact.  It  represents  ACF  at 
the  regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

Within  the  Office  of  the  Regional  Hub 
Director,  an  administrative  staff  assists 
the  Regional  Hub  Director.  The  staff 
directs  the  development  of  regional 
work  plans  related  to  the  overall  ACF 
strategic  plan;  tracks,  monitors  and 
reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives;  and  manages  special  and 
sensitive  projects.  It  serves  as  the  focal 
point  for  public  affairs  and  contacts 
with  the  media,  public  awareness 
activities,  information  dissemination 
and  education  campaigns  in  accordance 
with  the  ACF  Office  of  Public  Affairs 
and  in  cgnjunction  with  the  HHS 
Regional  Director,  and  assists  the 
Regional  Hub  Director  in  the 
management  of  cross-cutting  initiatives 
and  activities  among  the  regional 
components. 

The  Office  provides  day-to-day 
support  for  regional  admiaistrative 
functions,  oversees  the  management  and 
coordination  of  automated  systems  in 
the  region,  and  provides  data 
management  support  to  all  Regional 
Office  components.  Administrative 
functions  include  budget  planning  and 
execution,  facility  management, 
employee  relations,  and  human 
resources  development.  Data 
management  responsibilities  include  the 
development  of  automated  systems 
application  to  support  and  enhance 
program,  fiscal,  and  administrative 
operation,  and  the  compilation  and 
analysis  of  data  on  demographic  and 
service  trends  that  assist  in  monitoring 
and  oversight  responsibilities. 

The  Office  is  responsible  for  the 
effective  and  efficient  management  of 
internal  ACF  automation  process.  Staff 
performs  an  independent  grants 
management  function  to  support  the 
grants  processing  in  the  office. 

B.  The  Office  of  Self-Sufficiency 
Programs  is  headed  by  an  Assistant 
Regional  Administrator  who  reports  to 
the  Regional  Hub  Director  and  consists 


of  Child  Support  Enforcement  Branch; 
Child  Welfare  Branch;  and  Family 
Independence/Child  Care  Branch. 

The  Office  is  responsible  for 
providing  centralized  program,  financial 
management  and  technical 
administration  of  certain  ACF  formula, 
entitlement,  discretionary  and  block 
grant  programs,  such  as  Temporary 
Assistance  for  Needy  Families,  Child 
Support  Enforcement,  Child  Care  and 
Development  Fund,  Child  Welfare 
Services,  Family  Preservation  and 
Support,  Foster  Care  and  Adoption 
Assistance,  and  Child  Abuse  and 
Neglect  and  for  oversight  of  state 
systems  projects  for  ACF  programs.  In 
coordination  with  other  Regional  Office 
components,  it  monitors  state  systems 
projects  and  is  the  focal  point  for 
technical  assistance  to  states  and 
grantees  on  the  development  and 
enhancement  of  automated  systems. 

In  that  regard  the  Office  provides 
policy  guidance  to  states  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  formula 
and  entitlement  programs.  The  Office 
reviews  cost  estimates  and  reports  from 
ACF  entitlement  and  formula  grant 
programs,  and  recommends  funding 
levels. 

A  Financial/Grants  Management 
Officer  is  located  in  each  Branch  of  the 
Office  of  Self-Sufficiency  Programs  to 
provide  expertise  in  business  and  other 
non-programmatic  areas  of  grants 
administration  and  to  help  ensure  that 
grantees  fulfill  requirements  of  law, 
regulations  and  administrative  policies. 

The  Office  establishes  regional 
finanrial  management  priorities; 
reviews  cost  allocation  plans,  and 
makes  recommendations  to  the  Regional 
Hub  Director  to  approve,  defer  or 
disallow  claims  for  federal  financial 
participation  in  ACF  formula  and 
entitlement  programs.  As  applicable,  it 
makes  recommendations  on  the 
clearance  and  closure  of  audits  of  state 
and  grantee  programs,  paying  particular 
attention  to  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  ACF 
programs  and  taking  steps  to  resolve 
such  deficiencies. 

The  Office  represents  the  Regional 
Hub  Director  in  dealing  with  ACF 
central  office,  states  and  grantees  on  all 
program  and  financial  management 
policy  matters  for  programs  under  its 
jurisdiction.  It  alerts  the  Regional  Hub 
Director  to  problems  or  issues  that  have 
significant  implications  for  the 
programs. 

C.  The  Office  of  Commiinity  Programs 
is  headed  by  an  Assistant  Regional 
Administrator  who  reports  to  the 
Regional  Hub  Director  and  consists  of 
three  Head  Start  and  Youth  Branches. 


The  Office  is  responsible  for 
providing  centralized  program,  financial 
management  and  technical 
administration  of  certain  ACF 
discretionary  programs,  such  as  Head 
Start  and  Runaway  and  Homeless 
Youth,  as  well  as  the  Developmental 
Disabilities  program. 

A  Financial/Grants  Management 
Officer  is  located  in  each  Branch  of  the 
Office  of  Community  Programs  to 
provide  expertise  in  business  and  other 
non-programmatic  areas  of  grants 
administration  and  to  help  ensure  that 
grantees  fulfill  requirements  of  law, 
regulations  and  administrative  policies. 

The  Office  establishes  regional 
financial  management  priorities; 
reviews  cost  allocation  plans,  and 
makes  recommendations  to  the  Regional 
Hub  Director  to  approve  or  disallow 
costs  under  ACF  discretionary  grant  . 
programs.  The  Office  issues  certain 
discretionary  grant  awards  based  on  a 
review  of  project  objectives,  budget 
projections  and  proposed  funding 
levels.  As  ajpplicable,  it  makes 
recommendations  on  the  clearance  and 
closure  of  audits  of  state  and  grantee 
programs,  paying  particular  attention  to 
deficiencies  that  decrease  the  efficiency 
and  effisctiveness  of  ACF  programs  and 
taking  steps  to  resolve  such  deficiencies. 

The  Office  represents  the  Regional 
Hub  Director  in  dealing  with  ACF 
central  office,  states  and  grantees  on  all 
program  and  financial  management 
policy  matters  for  programs  under  its 
jurisdiction.  It  alerts  the  Regional  Hub 
Director  to  problems  or  issues  that  have 
significant  implications  for  the 
programs. 

Dated:  September  12, 1997. 
OUtU  a.  Golden, 

Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 
(PR  Doc.  97-24989  Filed  9-18-97;  8:45  am] 

MLUNQ  OOOC  41M-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DodiM  Na  97N-0182] 

Agency  Infonnation  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collections  of 
infonnation  listed  below  have  been 
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submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  20, 
1997. 

A0ORES8E8:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  SL  NW.,  rm.  10235. 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collections  of  information  to  OMB  for 
review  and  clearance. 

1.  Requests  for  Samples  and  Pivtocols: 
OfiBcial  Release— (OMB  Control 
Number  0910-0206— Reinstatement) 

Under  section  351  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  262),  FDA  has  the  responsibility 
to  issue  regulations  that  prescribe 
standards  designed  to  assure  the  safety, 
piuity,  and  potency  of  biological 


products  and  to  ensure  that  licenses  for 
such  products  are  only  issued  when  a 
product  meets  the  prescribed  standards. 

Since  January  6, 1948,  there  has  been 
a  regulation,  now  codified  under  §  610.2 
(21  CFR  610.2).  that  gives  authority  to 
FDA  to  require  manufacturers  of 
licensed  biological  products  to  submit 
lot  samples  and  protocols  prior  to 
marketing  the  lot  of  product  These  lot 
samples  and  protocols  are  required  by 
FDA  when  necessary  for  the  safety, 
purity,  or  potency  of  the  product.  This 
requirement  remains  essential  because 
of  the  potential  lot-to-lot  variability  of 
many  biological  products.  In  cases  of 
certain  biological  products  (e.g., 
Albiunin,  Plasma  Protein  Fraction,  and 
specified  biotechnology  and  specified 
synthetic  biological  products)  that  are 
known  to  have  lot-to-lot  stability, 
official  lot  release  is  normally  not 
reqiiired.  In  addition  to  §  610.2,  there 
are  other  regulations  that  require 
additional  standards  for  the  submission 
of  samples  and  protocols  for  specific 
licensed  biological  products: 
§S  640.101(f)  (21  CFR  640.101(f)) 
(Immune  Globulin  (Human)),  660.6  (21 
CFR  660.6)  (Antibody  to  Hepatitis  B 
Surface  Antigen),  660.36  (21  CFR 
660.36)  (Reagent  Red  Blood  Cells),  and 
660.46  (21  CFR  660.46)  (Hepatitis  B 
Surface  Antigen). 

Respondents  to  this  collection  of 
information  are  manufacturers  of 
licensed  biological  products  that  are 


subject  to  lot  release.  Approximately  80 
manufacturers  are  subject  to  lot  release. 
Previously,  90  firms  were  subject  to  lot 
release,  however,  10  of  those  firms  have 
been  exempted  from  this  reporting 
requirement  because  the  firms 
manufacture  specified  biotechnology 
and/or  specified  synthetic  biological 
products.  FDA  estimates  are  based  on 
data  on  lot  releases  submitted  in  fiscal 
year  1995.  The  estimated  burdens  for 
§§  640.101(f),  660.6,  660.36,  and  660.46 
are  included  in  the  estimated  annnwl 
reporting  burden  for  §610.2. 

In  the  FedOTsl  Register  of  May  30, 
1997  (62  FR  29353),  the  agency 
requested  comments  on  the  proposed 
collection  of  information  for  "Requests 
for  Samples  and  Protocols:  Official 
Release."  The  agency  received  one 
comment,  which  suggested  a  higher 
estimated  average  for  the  time  to 
prepare  a  protocol  for  submission  to 
FDA  than  the  agency  had  estimated. 
SubsequenUy.  n)A  contacted  another 
representative  from  industry  in  August 
1997  regarding  the  lot  release 
requirements  for  §  610.2.  The  average 
time  estimated  herein  was  adjusted 
accordingly  to  reflect  the  comment 
received  and  all  four  contacts  with 
industry.  The  burden  estimate  ranged 
from  1  to  5.6  hours  and  the  average  was 
rounded  to  3  hours. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 


Table  l.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  AnrHiai 
Responses 

Hours  per 
Response 

Total  Hours 

610.2 

80 

75 

6,500 

1 

6.500 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  wHti  this  collection  of  infonnation. 


2.  Transmittal  of  Labels  and  Circulars, 
Form  FDA  2567—21  CFR  601.2(a)  and 
601.12(a)  (OMB  Control  Number  0910- 
0039 — Reinstatement) 

Under  section  351  of  the  PHS  Act, 
FDA  reviews  the  labeling  for  biological 
products  prior  to  marketing  of  the 
licensed  product  and  when  changes  to 
labeling  are  proposed.  Section  601.2(a) 
(21  CFR  601.2(a))  requires 
manufacturera  of  biological  products  to 
submit  an  establishment  and  product,  or 
biologies  license  application  for  review 
and  approval  to  the  Center  for  Biologies 


Evaluation  and  Research  (CBER)  prior  to 
marketing  a  biological  product  in 
interstate  commerce.  Specimens  of  the 
label  are  required  to  be  submitted  as 
part  of  the  approval  process.  Section 
601.12(a)  (21  CFR  601.12(a))  requires 
proposed  changes  to  labeling  to  be 
submitted  to  CBER  for  approval.  For 
these  labeling  requirements.  Form  FDA 
2567  is  used  to  determine  the  type  of 
labeling  being  submitted  (container 
label,  package  label,  diluent  label  and/ 
or  circular)  and  the  type  of  change(8)  to 
the  labeling.  This  form  is  also  used  for 


the  submission  of  advertising  and 
promotion  labeling.  The  form  is 
composed  of  two  parts:  Part  I  is  for  the 
submission  of  draft  and  preliminary 
proof  labeling  and  is  completed  by 
manufacturers  of  biological  products, 
and  Part  II  of  the  form  is  submitted 
upon  implementation  of  final  printed 
labeling.  Parts  I  and  II  of  the  form  are 
submitted  separately.  Respondents  to 
this  collection  of  information  are 
manufactiu^rs  of  biological  products. 

FDA  estimates  the  burden  of  this 
coUection  of  infonnation  as  follows: 
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Table  2.— Estimated  Annual  Reporting  Burden 

Form  Ho. 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

FDA  Form  2657 
Transmittal  of  Labels 
and  Circulars 

6012(a)  and  601.12(a) 

387 

7.2 

2.800 

.16 

448 

There  are  no  capital  costs  or  operating  and  maintenar>ce  costs  associated  with  this  information  collection  of  Information. 


Dated:  September  12. 1997. 
William  K.  HubiMrd, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-24954  Filed  9-18-97;  8:45  am] 
MjjNa  CODE  *^te-91-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  9714-0378] 

Food  Code;  1997  Revision;  Availability 

AOStCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  1997  revision  of  the 
Food  Code.  This  1997  revision  was 
initiated  in  cooperation  with  the 
Conference  for  Food  Protection  (CFP)  to 
help  ensure  that  safe,  unadulterated, 
and  honestly  presented  food  is  sold  or 
offered  for  human  consumption  by  retail 
food  establishments. 
AODI^ESSES:  The  1997  revision  of  the 
Food  Code  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  nn.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  questions  about  this 
docimient:  Betty  Harden,  Office  of 
Field  Programs,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
627),  200  C  St.  SW.,  Washington, 
DC  20204,  202-205-8140. 
Regarding  additioiud  information 
about  the  CFP:  Leon  Townsend, 
Conference  for  Food  Protection,  110 
Tecumseh  Trail,  Frankfort.  KY 
40601, 502-695-0253. 
SUPPLEMENTARY  INFORMATION:  FDA 
provides  assistance  to  local.  State,  and  ^ 
federal  governmental  bodies  to  ensure 
that  the  food  that  is  provided  to 
consiimers  by  retail  food  establishments 
is  not  a  vector  of  communicable 
diseases.  One  mechanism  for  providing 
that  assistance  is  the  publication  of  a 


model  code  that  sets  out  FDA's  best 
advice  for  a  uniform  system  of 
regulation  to  ensure  that  the  food  sold 
or  offered  for  human  consumption  at 
retail  is  safe,  properly  protected,  and 
accurately  presented. 

The  CFP  was  originally  established  in 
1971  by  State  and  Federal  officials  and 
by  representatives  of  industry.  In  1988, 
the  CFP  adopted  a  constitution  and  by- 
laws to  provide  a  formal  structure  under 
which  ^te  regulatory  authorities  could 
meet  and  consider  guidelines  for 
improving  food  safety  in  the  retail 
segment  of  the  food  industry. 

At  the  1986  CFP  meeting,  FDA 
presented  a  White  Paper  that 
recommended  combining  the  three 
distinct  model  codes  that  existed  at  that 
time  (retail  food  stores,  food  service 
facilities,  and  vending)  into  a  Food 
Protection  Unicode.  The  CFP  endorsed 
the  approach  that  FDA  would  develop 
a  model  Food  Protection  Unicode  as  a 
priority  project.  FDA  formed  a  Unicode 
Task  Group  and  published  a  notice  of 
the  Unicode's  availability  for  comment 
in  the  Federal  Register  of  May  9,  1988 
(53  FR  16472),  when  the  Task  Group 
completed  a  draft.  Based  on  comments 
submitted  in  response  to  that  notice, 
and  in  consideration  of  subsequent 
comments  provided  by  regulatory 
officials,  industry  representatives, 
academia,  and  consiuner  representatives 
at  the  CFP  meetings  in  1988, 1990,  and 
1992,  FDA  modified  the  document  and 
finalized  it  as  the  1993  Food  Code. 
Based  on  field  application  trials,  further 
comment,  and  input  from  the  1994  CFP 
meeting,  FDA  issued  a  revised  version 
of  the  1993  Food  Code  as  the  1995  Food 
Code. 

The  CFP  wrote  a  letter  to  FDA  on  May 
28, 1996,  and  suggested  changes  in  the 
1995  Food  Code.  The  CFP  developed 
these  suggestions  in  cooperation  vrith 
the  Association  of  Food  and  Drug 
Officials  (AFDO). 

The  1997  Food  Code  responds  to 
those  suggestions.  Noteworthy  changes 
"^om  the  1995  Food  Code  include  the 
following: 

(1)  McNdification  of  the  definition  of 
potentially  hazardous  food  to 
specifically  state  that  a  food  might 
contain  pathogens  even  though  it  does 


not  qualify  as  a  potentially  hazardous 
food; 

(2)  Identification  of  three  methods  of 
Complying  with  the  knowledge 
requirements  for  the  person  in  charge; 

(3)  Addition  of  Shigella  spp.  and  E. 
colt  Ol57:H7  to  the  list  of  organisms 
that  warrant  restriction  or  exclusion  if  a 
food  worker  is  found  to  be  an 
asymptomatic  shedder; 

(4)  Removal  of  the  special 
handwashing  procedures  and 
reservation  of  that  section; 

(5)  Allowance  for  the  storage  of 
potentially  hazardous  food  at  45  °F  (7 
"C)  under  certain  conditions; 

(6)  Adjustment  of  the  number  of  days 
that  prepared  foods  may  be  stared  at  41 
•F  (5  "C)  and  45  "F  from  10  to  7  and 
from  3  to  4,  respectively; 

(7)  Revision  of  certain  cooking 
temperatures  and  times,  e.g.,  fer 
preparing  ratites  and  formed  roast  beef 
and  for  microwave  cooking; 

(8)  Modifications  throughout  the 
document  to  coincide  with  the  seafood 
hazard  analysis  critical  control  point 
rule  at  21  CFR  parts  123  and  1240; 

(9)  Provision  for  the  regulatory 
authority  to  approve  alternatives  to  the 
nde  of  no  bare  hand  contact  with  ready- 
to-eat  food; 

(10)  Insertion  of  an  explanation  of  the 
current  status  of  the  consumer  advisory 
language  recommended  by  the  CFP; 

(1 1)  Use  of  the  term  "raw  shell  eggs" 
to  distinguish  provisions  that  apply  to 
in-shell  eggs  versus  in-shell  eggs  that 
were  subjected  to  in-shell  pasteurization 
at  a  food  processing  plant; 

(12)  Addition  of  a  statement  that  shell 
eggs  placed,  upon  receipt,  in  a 
refrigerated  unit  that  maintains  food  at 
the  required  temperature  constitutes 
satisfactory  compliance; 

(13)  Addition  of  a  section  that  collates 
and  expands  the  Food  Code's  special 
precautions  for  highly  susceptible 
populations; 

(14)  Removal  of  the  requirement  for  a 
specified  carbonator  backflow 
prevention  device  and  reservation  of  the 
section;  and 

(15)  Update  of  information  and 
addition  of  user  aides  in  the  annexes. 

The  1997  revision  of  the  Food  Code 
is  available  for  public  examination  in 
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the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday. 

Copies  of  tne  1997  Food  Code  are 
available  on  the  World  Wide  Web  at 
http://vm.c&an.fda.gov/li8t.html  or  at 
http://www.fedworld.com.  The  1997 
Food  Code  also  may  be  purchased  from 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commeipe, 
Springfield,  VA  22161,  in  several 
formats:  Spiral  boimd,  WordPerfiact  6.1 
files  on  diskette,  or  enhanced  electronic 
version  on  diskette  or  CI>-Rom.  The 
enhanced  veraions  include  electronic 
features  such  as  hypertext  links  that 
enable  the  reader  to  quickly  locate  a 
specific  code  provision  and  to 
simultaneously  read  the  text  of  cross- 
referenced  documents. 

Dated:  September  12, 1997. 
William  k.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-24956  Filed  9-16-97;  8:45  am] 

■UMQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  97N-0362] 

A  New  510(k)  Paradigm;  Draft  of 
Altemate  Approaches  to 
Demonstrating  Substantial 
Equivalence  In  Premarfcet 
Notifications;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  dociunent  entitled 
"A  New  510(k)  Paradigm — Altemate 
Approaches  to  Demonstrating 
Substantial  Equivalence  in  Premarket 
Notifications."  The  draft  510(k) 
paradigm,  which  is  neither  final  nor  in 
effect  at  this  time,  presents  two 
alternative  methods  of  demonstrating 
substantial  equivalence  in  premarket 
notifications,  and  it  is  intended  to 
conserve  FDA's  review  resources  while 
Cacilitating  the  introduction  of  safe  and 
effective  devices  into  interstate 
commerce.  The  paradigm  addresses  the 
type  of  data  needed  by  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
to  implement  alternative  procedures  in 
establishing  substantial 'equivalence. 
The  agency  requests  comments  on  this 
draft  paradigm. 

DATES:  Submit  written  comments  by 
November  18. 1997, 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  paracUgm 
entitled  "A  New  S10(k)  Paradigm- 
Alternate  Approaches  to  Demonstrating 
Substantial  Equivalence  in  Premarket 
Notifications"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration, 
1350  Piccard  Dr..  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  paradigm.  Submit  written 
comments  on  the  document  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  nn.  1-23, 
Rockville.  MD  20850. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  L  Chissler,  Program  Operations 
Staff  (HFZ-404),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  draft  paradigm  announced  in  this 
document  presents  device 
manufacturera  with  several  optional 
approaches  for  obtaining  marketing 
clearance  for  their  Class  n  devices. 
While  the  draft  paradigm  maintains  the 
traditional  method  of  demonstrating 
substantial  equivalence  under  section 
510(k)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360(k)).  it  also  represents  two 
alternatives.  The  first  alternative,  the 
"Special  510(k):  Device 
Modification,"utilizes  certain  aspects  of 
the  quality  system  r^ulation,  while  the 
second  alternative,  the  "abbreviated 
510(k),"  relies  on  the  use  of  special 
controls  and  consensus  standards  to 
facilitate  510(k)  review. 

Under  section  510(k)  of  the  act,  a 
person  who  intends  to  introduce  a 
device  into  commercial  distribution  is 
required  to  submit  a  premarket 
notification,  or  510(k),  to  FDA  at  least 
90  days  before  commercial  distribution 
is  to  begin.  Section  513(1)  of  the  act  (21 
U.S.C.  360c(i))  stipulates  that  FDA  may 
issue  an  order  of  substantial 
equivalence,  only  upon  nrmking  a 
determination  that  the  device  to  be 
introduced  into  commercial  distribution 
is  as  safe  and  effective  as  a  legally 
marketed  device.  Under  21  CFR  807.87, 
FDA  has  codified  the  content 
requirements  for  premarket  notifications 
to  be  submitted  by  device  manufacturera 
in  support  of  the  substantial 
equivalence  decision.  However.  FDA 
has  discretion  in  the  type  of  information 


it  deems  necessary  to  meet  those 
content  requirements. 

A.  Special  510(k):  Device  Modification 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  amended 
section  520(f)  of  the  act  (21  U.S.C 
360j(f)),  providing  FDA  with  the 
authority  to  issue  regulations  requiring 
pre-production  design  controls.  Under 
the  authority  provided  by  the  SMDA, 
FDA  revised  its  current  good 
manu&cturing  practice  requirements  to 
include  pre-production  design  controls 
that  device  manufacturers  must  follow 
when  initially  designing  devices  or 
when  making  subsequent  modifications 
to  those  designs. 

Effective  June  1,  1997,  manu&cttuers 
of  Class  n  and  certain  Class  I  devices 
must  follow  design  control  procedures 
for  their  devices  including  device 
modifications.  Product  modifications 
that  could  significanUy  affect  safety  and 
efiisctiveness  are  subject  to  510(k) 
submission  reqiurements  under  21  CFR 
807  as  well  as  design  control 
reqiurements  under  21  CFR  820.30. 

Because  design  controls  are  now  in 
effect  and  require  the  conduct  of 
verification  and  validation  studies  of  a 
type  that  have  traditionally^^een 
included  in  510(k)  submissions,  FDA 
believes  that  test  results  generated 
imder  the  new  design  control 
requirements  will  be  sufficient  to  serve 
as  a  basis  for  certain  substantial 
equivalence  decisions.  In  light  of  the 
design  control  requirements,  FDA 
believes  that  it  may  be  appropriate,  in 
certain  circumstances,  to  forgo  a 
detailed  review  of  the  underlying  data 
normally  required  in  510(k)'s.  While 
FDA  would  not  rely  on  the  design 
controls  procedure  requirements  to 
issue  a  determination  of  substantive 
equivalence,  it  would  rely  on  the 
existence  of  data  generated  in 
accordance  with  those  procedures  to 
issue  a  substantial  eqtiivalence 
determination. 

Under  the  draft  510(k)  paradigm,  a 
manu&cttirer  would  use  the  FDA 
guidance  document  entitled.  "Deciding 
When  to  Submit  A  510(k)  for  a  Change 
to  an  Existing  Device"  to  decide  if  a 
device  modffication  could  be 
implemented  without  submission  of  a 
new  S10(k).  If  a  new  510(k)  is  needed 
for  the  modification  and  if  the 
modification  does  not  affect  the 
intended  use  of  the  device  or  the  basic 
fundamental  scientific  technology  of  the 
device,  conformance  with  design 
controls  could  form  the  basis  for 
clearing  the  application. 

Special  510(k)'s  will  be  processed  by 
the  Office  of  Device  Evaluation  (ODE) 
within  30  days  of  receipt  by  the 
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Dociunent  Mail  Center  (DMC). 
Modifications  which  affect  the  intended 
lue  or  alter  the  basic  fundamental 
scientific  technology  of  the  device  are 
not  appropriate  for  review  under  this 
type  of  application,  but  rather  they 
should  continue  to  be  subject  to  routine 
510(k)  procedures  or  may  be  sub)ect  to 
an  "Abbreviated  510(k)"  as  described  in 
section  LB  of  this  document. 

B.  AN)reviated  510(k) 

The  SMDA  introduced  the  concept  of 
special  controls  as  the  means  by  which 
the  safety  and  effectiveness  of  Class  D 
devices  can  be  ensured.  Special  controls 
are  defined  by  statute  as  those  controls 
that  provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness. 
Recendy,  considerable  efiort  has  been 
expended  to  develop  the  concept  of  a 
"special  control  guidance  document" 
(SCGD).  Under  this  initiative, 
reasonably  foreseeable  risks  that  are 
associated  with  a  type  of  Class  11  device 
would  be  identified  in  a  SCGD.  For  each 
risk,  the  agency  would  also  identify  a 
special  control(s)  such  as  a  consensus 
standard,  labeling  content,  or 
postmarket  surveillance  that  woidd 
address  the  risk. 

In  addition  to  SCGD's  that  would  be 
developed  for  generic  Class  II  devices, 
CDRH  is  committed  to  recognizing 
individual  consensus  standards.  The 
consensus  standards  could  be  cited  in 
SOGD's,  recognized  in  individual  policy 
statements,  or  identified  as  "special 
controls"  that  address  specific  risks 
associated  with  multiple  device  types. 
lEC  60601  is  an  example  of  such  a 
consensus  standard.  It  has  broad 
applicability  to  many  electromedical 
devices.  FDA's  recognition  of  this 
standard,  combined  with  modified 
review  procedures,  could  streamline  the 
review  of  many  510(k)'s  for  devices 
covered  by  the  standard.  Finally,  by 
using  the  accompanying  particular 
standards  to  adapt  the  general  standard 
to  specific  devices,  the  510(k)  review 
process  may  be  further  expedited. 

Under  the  draft  paradigm,  device 
manufacturers  could  choose  to  submit 
"Abbreviated  510(k)'s"  for  Class  II 
devices  when  a  SCGD  exists  or  when 
FDA  has  recognized  an  individual 
special  control  such  as  a  relevant 
standard.  The  incentive  for 
manufacturers  to  elect  to  use  special 
controls  or  to  declare  conformance  to 
recognized  standards  would  be  a  more 
expedient  review  of  their  submissions. 

n.  Electronic  Access 

In  order  to  receive  "A  New  510(k) 
Paradigm — Alternate  Approaches  to 
Demonstrating  Substantial  Equivalence 
in  Premarket  Notifications"  document 


via  your  fax  machine,  call  the  CDRH 
Facts-On-Demand  (FOD)  system  at  800- 
899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2.  and 
then  enter  the  document  number  (905) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  paradigm  may  also  do  so  by  using 
the  World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  die  Web.  The  CDRH 
home  page,  which  is  updated  on  a 
regular  basis,  includes:  The  draft 
document  entided  "A  New  510(k) 
Paradigm — Alternate  Approaches  to 
Demonstrating  Substantial  Equivalence 
in  Premarket  Notifications,"  device 
safety  alerts,  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
paradigm  will  t>e  available  at  http:// 
www.fda.gov/cdrh/ode/parad510.html. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
tiiere  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

m.  Comments 

Interested  persons  may,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
paradigm  by  November  18, 1997.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  and 
requests  for  copies  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent  The  paradigm  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


Dated:  September  9, 1997. 
D.B.  BarUnglon. 

Director,  Center  for  Devices  and  Radiological 
Heahh. 

(FR  Doc.  97-24955  Filed  9-18-97;  8:45  am] 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  HLA  Genotyping. 

Date:  October  8, 1997. 

Time:  3:00  p.m. 

Contact  Person:  William  Elzinga.  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  NIDDK,  Natcher  Building,  Room 
6as-37A.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600,  Phone: 
(301)  594-8895. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  In  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  ptersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  profKisals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  September  12, 1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NBi, 
(FR  Doc  97-24884  Filed  9-18-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Ftesearch  Grants;  Notice  of 
Closed  Meetings, 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  follovring 


meetings  that  are  being  held  to  review 
grant  applications: 


BlOBEHAVIORAL  AND  SOCIAL  SOENCES  INITIAL  REVIEW  GROUP 


Study  section/contact 
pel  sun 

October-No- 
vember 1997 
meetings 

Time 

Locattow 

Human  Development  and  Agmg-I,  Dr.  AnHa  Miller 

Sostek,  301^135-1260. 
Human  Development  and  Agings,  Dr.  Anita  Miller 

Sostek,  301-435-1260. 

Oct  23-24 

Nov.  6-7 

9«)  am 

9:00  &m.  

Embassy   Suites    Hotel,   Chevy   Cttase    PavHion. 

Washington,  DC. 
Embassy    Suites    Hotel,   Chevy   Chase    Paviloa 

Washington.  DC. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C  Applications  and/or 
proposals  and  the  discussions  could 
rieveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Haakh. 
HHS) 

Dated:  September  12, 1997. 
LaVama  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-24883  Filed  9-18-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutss  of  Health 

Prospscttve  Qrant  of  Umllsd  Exduaiv* 
Uoanas:  Monoclonal  Antibodies  to 
Thymidylate  Synthase 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  in  accordance 
widi  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I)  that  the  National  Institutes 
of  Health.  Department  of  Health  and 
Human  Services,  is  contemplating  the 
grant  of  an  exclusive  worldwide  license 
to  practice  the  inventions  embodied  in 
the  U.S.  Patent  Application  SN  07/ 
690,841  filed  04/24/91,  entitied 
"Monoclonal  Antibodies  to 
Thymidylate  Synthase"  to  Oncotech, 
Inc.  of  Irvine,  CA.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license 
field  of  use  may  be  limited  to  the  in 
vitro  diagnosis  of  elevated  Thymidylate 


Sjmthase  for  the  treatment  of  cancer  in 
humans. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  November 
18, 1997  will  be  considered. 
AOORESSES:  Requests  for  copies  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  licenses  should  be 
directed  to:  Joseph  G.  Contrera.  M.S., 
J.D.,  Technology  Licensing  Specialist, 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville, 
Maryland  20852-3804;  Telephone:  (301) 
496-7056  ext  244;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  application. 
SUPPl-EMEMTARY  INFORMATION:  The 
invention  relates  to  monoclonal 
antibody  (MoAb)  technology.  Tlie 
technolo^  provides  improved 
sensitivity  and  specificity  that  is 
necessary  to  overcome  the  problems  of 
traditional  biochemical  assays.  The 
present  invention  provides  for  the 
immunological  detection  and 
quantitation  of  thymidylate  synthase 
(TS)  through  a  series  of  hybridoma  cell 
lines  that  produce  MoAbs  specific  for 
antigenic  determinants  on  TS.  TS  plays 
a  critical  role  in  ONA  nucleotide 
precursor  synthesis,  and  thus,  an 
important  therapeutic  target  for  the 
fluoropyrimidine  class  of  antineoplastic 
agents. 

In  sum,  this  invention  allows  for  the 
immunological  detection  and 
quantitation  ofTS  in  human  cells  and 

enables  the  imTnnno-hintnrhamiml 
localization  of  TS  in  human  colon 
carcinomas. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  vdth 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
excltisive  license  may  be  granted  unless 
within  sixty  (60)  days  bom  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 

Applications  for  a  license  in  the  field 
of  tise  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  gr&nt 
of  the  contemplated  license.  Conunents 
and  objections  submitted  to  this  notice 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  die 
Freedom  of  Information  Act,  5  U.S.C 
552. 

Dated:  September  10. 1997. 

Baitera  M.  McGaray, 

Deputy  Director,  C^ice  (^Technology 
Transfer. 

[FR  Doc.  97-24882  Filed  0-18-e7:  8.-45  am] 

■HJJNQ  COM  4140-t1-4l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DOGlwl  Na  FR-423fr-4l-21] 

Fsdsral  Property  SuHibls  as  Fadllttas 
To."     - 


AOaCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURT11ER  INTOHMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington.  DC 
20410;  tel^hone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (diese 
telephone  nimibers  are  not  toll-free),  or 
call  the  toll-free  Tide  V  information  line 
at  1-800-927-7588. 

StJPPLBIENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11411),  as  amended,  HUD  is  publishing 
this  notice  to  identify  Federal  buildings 
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and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landhoiding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Vetemns  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landhoiding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management.  Program  Support  Center, 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2285. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
88  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  usted  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  shoMring  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landhoiding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  begixming  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landhoiding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landhoiding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner.  General 
Services  Administration.  Office  of 
Property  Disposal,  18th  and  F  Streets. 
NW,  Washington,  DC  20405;  (202)  501- 
2059;  NAVY.  Mr.  Charles  C.  Cocks. 
Department  of  the  Navy,  Directer,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300;  (703)  325-7342.  (These  are  not 
toll-free  numbers.) 

Dated:  September  11, 1997. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretaiy  for  Economic 
Development. 

TITLE  V,  FEDEKAL  SUIPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 

0IA9AB7 

SattabWATailahla  Propertiaa 

Buildings  (by  State) 

Virginia 

Bldg.  E26,  Naval  Base  Norfolk 

Norfolk  VA 

Landhoiding  Agency:  Navy 

Property  Number.  779730042 

Status:  Excess 

Comment  21,654  aq.  ft.,  2-story,  off-site  use 

only 
Bldg.  X379.  Naval  Base  Norfolk 
Norfolk  VA 

Landhoiding  Agency:  Navy 
Property  Number.  779730043 
Status:  Excess 
Comment:  1138  iq.  ft,  most  recent  use — 

recycling  hcility.  off-site  use  only 

Bldg.  N27 

Naval  Base  Norfolk 

Norfolk  VA 

Landhoiding  Agency:  Navy 

Property  Number  779730046 

Status:  Excess 

Comment:  5166  iq  fL,  most  recent  use — 
indoor  playing  courts,  poor  condition,  off- 
site  use  only 


Bldg.  89 

Naval  Base  Norfolk 
Norfolk  VA 

Landhoiding  Agency:  Navy 
Property  Number  779730047 
Status:  Excess 

Comment:  16,077  sq.  ft.,  most  recent  use — 
office,  poor  condition,  off-site  use  only 

Bldg.  138 

Naval  Base  Norfolk 
St.  Juliens  Creek  Aimex 
Portsmouth  ,  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779730048 
Status:  Excess 

Comment:  192  sq.  ft,  most  recent  use — 
storage,  poor  condition,  off-site  use  only 

Bldg.  215 

Naval  Base  Norfolk 
St.  Juliens  Creek  Annex 
Portsmouth  ,  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779730049 
Statiu:  Excess 

Comment:  1600  sq.  ft.  most  recant  use- 
storage,  poor  condition,  off-site  use  only 

Bldg.  234 

Naval  Base  Nurt^olk 

St.  Juliens  Creek  Annex 

Portsmouth  ,  VA  23702- 

Landholding  Agency:  Navy 

Property  Number  7797300S0 

Status:  Excess 

Comment:  1161  sq.  ft,  most  recant  use — 
office,  poor  condition,  off-site  use  only 

Bldg.  248 

Naval  Base  Norfolk 

St  JuUens  Creek  Annex 

PorUmouth ,  VA  23702- 

Landholding  Agency:  Navy 

Property  Number  779730051 

Status:  Excess 

Comment:  4858  sq.  ft,  most  recent  use- 
office,  poor  condition,  off-site  use  only 

Bldg.  276 

Naval  Base  Norfolk 

St  Juliens  Creek  Annex 

Portsmouth  ,  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  77973005Z 

Status:  Excess 

Comment:  81  aq.  ft.  most  recent  use— 
stora^,  poor  condition,  off-site  use  oidy 

Bldg.  194 

Naval  Base  Norfolk 
St  JuUens  Creek  Annex 
Portsmouth  ,  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  7797300S3 
Status:  Excess 

Comment:  1S80  tq.  ft,  most  recent  use- 
office,  poor  condition,  off-site  use  only 

SnttablaAIaaTailaUa  Propartias 

Buildings  (by  State) 

Oregon 

Gus  Solomon  U.S.  Courthouse 
620  SW  Main  Street 
Portland  Co:  Multonomah  OR  97205- 
Landholding  Agency:  GSA 
Property  Number  549730023 
SUtus:  Underutilized 
Comment:  15,775  sq.  It,  7-8tory,  does  not 
meet  Federal  seismic  requirements. 
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National  Register  of  Historic  Places, 
pending  lease 
GSA  Number  7-G-OR-724 

[PR  Doc.  97-24699  Filed  9-18-97;  8:45  ami 

MJJNO  CODE  4210-a»-M 


DEPARTMENT  OF  THE  INTERIOR 

BurMMJ  of  Land  Managemant 
[NV-030-«7-1220-0Cq 

Tatnporary  Cloaura  and  Raatrictlona 
on  Public  Landa;  Sllvar  Saddle  Ranch; 
Caraon  City.  NV 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  The  Carson  Qty  District 
Manager  announces  a  temporary  closure 
and  restrictions  on  recently  acquired 
lands  in  Carson  City,  Nevada  known  as  . 
the  Silver  Saddle  Ranch.  This  action  is 
taken  to  protect  ranch  buildings, 
facilities  and  sensitive  meadow  and 
riparian  resources  &Dm  vandalism  and 
damage. 

SUMMARY:  The  Bureau  of  Land 
Management  recently  completed  a  land 
exchange  resulting  in  the  transfer  of  the 
Silver  Ranch  in  Ciuson  Qty  from  private 
to  public  ownership.  The  ranch 
includes  homes,  buildings,  fences  and 
sensitive  river  and  meadow  lands. 
Immediate  action  is  needed  to  protect 
features  until  measures  can  be 
implemented  to  provide  adequate  on 
site  management  and  protection. 
Acquired  lands  on  the  west  side  of  the 
Carson  River  are  temporarily  closed  to 
public  use.  Lands  on  the  east  side  of  the 
Carson  River  are  open  to  public  use 
with  restrictions  on  off-highway  vehicle 
use,  shooting  and  overnight  camping. 
EFFECTIVE  DATES:  These  restrictions  go 
into  effect  immediately  and  will  remain 
in  efiiect  imtil  10/1/98  unless  the 
authorized  ofBcer  determines  these 
restrictions  need  to  be  modified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Abbett,  Outdoor  Recreation 
Planner,  5665  Morgan  Mill  Road,  Carson 
City.  Nevada  89706.  Telephone  (702) 
885-6125. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  affected  by  these 
restrictions  are  described  as  follows: 

ML  Diablo  Meridian 

T.  15  N.,  R  20  E., 
Sec.  22:  SEViSEV* 
Sec.  26:  SWV«NE'/.,  W^/z.  W'/iSEVi: 
Sec.  27:  NEV4,  NEV4SEV4; 
Sec.  35:  NWV4NEV4 

Excepting  therefrt>m  that  portion  on  the 
NEV4NEy4  of  Section  26  as  conveyed  to 
Carson  City,  and  all  that  portion  lying 
below  the  natural  ordinary  high  water 
line  of  the  Carson  River. 


Lands  on  the  west  side  of  the  Carson 
River  are  closed  to  public  use  and  entry. 
The  exceptions  to  this  closure  include 
emergency,  utility  or  law  enforcement 
personnel,  Carson  City  and  ELM  and 
officials  conducting  business, 
participants  in  tours  or  events 
sponsraed  by  the  BLM  or  Carson  City, 
and  others  authorized  in  writing  by  the 
Authorized  Officer  of  the  BLM.  The 
restrictions  do  not  apply  to  Carson  City 
public  roads. 

Lands  on  the  east  side  of  the  Canon 
River  are  open  to  public  recreation  uses 
with  the  following  exceptions:  (1) 
Motorized  vehicle  use  is  limited  to 
existing  roads  and  trails.  (2)  The  lands 
are  cloMd  to  shooting  and  ovem^t 
camping  consistent  with  previous 
orders  for  use  on  public  lands  in  Carson 

aty. 

The  authorities  for  these  restrictions 
are  43  CFR  8341.2  and  8364.1.  Any 
person  failing  to  comply  with  the 
closure  or  restrictions  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  128  USC  3571, 
or  both. 

Dated  this  4th  day  of  September,  1997. 
John  O.  Sta^nb. 
Carson  City  District  Manager. 
(FR  Doc  97-24897  Filed  9-18-a7;  8:45  am] 
BHXaiQ  COM  4S10-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[ES-02(M>7-143(MNq 

Notice  of  Intent  To  Prapara  Ptanning 
Analysia,  Arfcanaaa 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent 

SUMMARY:  The  Jackson  District  Office, 
Eastern  States,  will  prepare  a  Planning 
Analysis/Environmental  Assessment 
(PA/EA)  for  the  public  lands  within  the 
state  of  Arkansas  which  are 
administered  by  the  Bureau  of  Land 
Management  (BLM). 

The  planning  effort  will  follow  the 
procedures  set  forth  in  43  CFR,  Subpart 
1600. 

The  public  is  invited  to  participate  in 
the  planning  process,  beginning  with 
the  identification  of  planning  issues  and 
criteria.  Planning  criteria  include 
applicable  laws,  regulations,  and 
policies.  Additional  criteria  will  be 
developed  if  identified  through  public 
participation  activities.  The  PA/EA  will 
be  prepared  by  an  interdisciplinary 
team. 

DATES:  Comments  relating  to  the 
identification  of  planning  issues  cmd 


criteria  will  be  accepted  through 
November  1, 1997. 

ADDRESSES:  Sent  comments  to  District 
Manager,  Bureau  of  Land  Management, 
Jackson  District,  411  Briarwood  Drive, 
Suite  404,  Jackson.  Mississippi  39206. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Judith  Pace  at  (601)  977-5400. 

SUPPLEMENTARY  INFORMATION:  The  PA/ 
EA  will  guide  future  tise  of  several 
himdred  acres,  comprised  of  small 
parcels  of  land  located  throu^out  the 
State. 

The  anttcipated  issues  for  the  PA/EA 
mcluding  the  following  (1)  land 
ownership  adjustments  and  (2)  special 
management  areas.  These  issues  are 
preliminary  and  subject  to  change  as  a 
result  of  public  input 

The  PA/EA  will  be  developed  by  an 
interdisciplinary  team  composed  of 
specialists  in  realty,  wildlife,  forestry, 
cultural  resources,  visual  resources, 
recreation,  fire  management,  soil,  water 
and  air.  Additional  technical  support 
will  be  provided  by  other  speci^ists  as 
needed. 

Public  participation  will  be  an 
imptortant  part  of  the  planning  j)rocess. 
It  is  intended  that  all  interested  or 
affected  parties  be  involved.  The 
plaiming  team  will  seek  public  input  by 
direct  naailings,  person-to-person 
contacts,  and  coordination  with  local, 
state,  and  other  federal  agencies.  Agency 
coordination  meetings  and  public 
meetings  may  be  held  to  obtain  input  on 
issues  and  planning  criteria.  Public 
meetings,  if  any,  %vill  be  scheduled  at  a 
later  time. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Jackson  District 
Office.  Copies  of  the  PA/EA  will  be 
available  upon  request 

Dated:  September  11. 1997. 
Brace  E.  Dawson, 
Di^rict  ktanager. 

[FR  Doc.  97-24908  Filed  »-18-97:  8:45  am] 
BMJJNQ  OOK  431(MU-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-07-122a-00;  QP7-029q 

Meeting  of  Adviaory  Board  for  the 
National  Hiatoric  Oregon  Trail 
Intarprativa  Canter 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management.  Interior. 

ACTION:  Notice  of  meeting. 
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summary:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  he  held  on  Thursday. 
October  2,  1997.  from  8  a.m.  to  5:00 
p.m.  at  the  Best  Western  Sunridge  Inn. 
1  Sunridge  Lane.  Baker  Qty.  Oregon 
97814. 

At  an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
lunch.  PubUc  comments  will  be 
received  from  2:00  p.m.  to  2:30  p.m., 
October  2. 1997.  Topics  to  be  discussed 
are  administrative  activities  of  the 
Board,  organizational  processes,  funding 
for  the  National  Historic  Oregon  Trail 
Interpretive  Center  and  the  building  of 
partnerships,  and  the  progress  of 
construction  projects. 
DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  run  to  5:00  p.m.  October  2, 
1997. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Best  Western  Sunridge  Inn,  1 
Sundridge  Lane,  Baker  Qty,  Oregon. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  PO  Box  987, 
Baker  City  OR  97814.  (Telephone  541- 
523-1845). 
Edwin  J.  Singlfltoo, 
District  Manager. 
(FR  Doc.  97-24985  Filed  9-18-97;  8:45  am] 

MLUNO  COOE  4*10-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-97-1820-00-24-1A] 

Bureau  of  Land  Managemant,  Carson 
City  District  Offica— Notice  of  Change 
of  Address  and  Relocation 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Change  of  address  and 

relocation  notice. 

SUMMARY:  The  Carson  City  District 
Office  of  the  Bureau  of  Land 
Management  will  be  moving  on  or  about 
September  15, 1997  from  1535  Hot 
Springs  Road,  Carson  Qty,  Nevada 
89706  to  5665  Morgan  Mill  Road. 
Carson  City.  Nevada  89701.  The 
telephone  number.  (702)  885-6000  will 
remain  the  same. 

Because  of  the  relocation,  records  and 
services  will  be  unavailable  from 
September  10, 1997  until  approximately 
September  17,  1997.  The  telephone  will 
also  be  disconnected  during  a  portion  of 
this  time. 

The  Carson  City  District  Office  of  the 
Biueau  of  Land  Management  will 


reopen  at  5665  Morgan  Mill  Road. 
Carson  Qty.  Nevada  89701  on 
September  15. 1997  for  some  services 
and  records  will  be  available  as  soon  as 
possible.  Office  hours  will  be  7:30  a.m. 
to  5:00  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Madigan,  Carson  City  Assistant 
District  Manager  for  Support  Services, 
(702) 885-6000. 

Dated:  September  5, 1997. 
Karl  Kipping. 

Associate  District  Manager. 

[FR  Doc.  97-24898  Filed  9-18-97;  8:45  am] 

MUMQ  COM  431A-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-1430-01 ;  AZA  12864  et  at.] 

Public  Land  Order  No.  7285; 
Revocation  of  Secretarial  Order  Dated 
January  30, 1929,  and  Partial 
Revocation  of  Secretarial  Orders  Dated 
July  2. 1902,  August  26, 1902,  February 
19. 1929,  and  October  16, 1931; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  one 
secretarial  order  in  its  entirety  and 
partially  revokes  four  Secretarial  orders 
insofiu-  as  they  affect  2.372.70  acres  of 
lands  withdrawn  for  the  Bureau  of 
Reclamation's  Colorado  River  Storage 
and  Survey  Projects.  The  lands  are  no 
longer  needed  for  reclamation  purposes, 
and  the  revocation  is  necessary  to 
facilitate  consummation  of  a  pending 
land  exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  lands  are  temporarily 
closed  to  surface  entry  and  mining  due 
to  the  pending  land  exchange.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  September  19. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2135  Butano  Drive, 
Sacramento.  California  95825;  916-978- 
4675. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated 
January  30.  1929  (CAAZCA  7052); 
February  19, 1929  (AZA  12864);  October 
16. 1931  (AZA  12865);  July  2. 1902 
(AZA  13398):  and  August  26, 1902 
(AZA  13398);  which  withdrew  public 


lands  for  the  Bureau  of  Reclamation's 
Colorado  River  Storage  and  Survey 
Projects,  are  hereby  revoked  insofkr  as 
they  afl^  the  following  described 
lands: 

San  Bernardino  Meridian 

T.  9  S..  R.  21  E.. 

Sec.  12.  lots  1  and  2,  and  NEVi. 
T.  8  S..  R.  22  E.. 
Sec.  24.  lot  4; 
Sec.  33,  SEV4SBV1: 
Sec.  35,  loU  1  and  2,  NViSEVi,  and 

SWV«SEV4. 
T.  9  S..  R.  22  E.. 
Sec.  2,  lots  1  to  4,  inclusivr. 
Sec.  3.  lots  1  to  19,  inclusive; 
Sac.  4,  lota  1  to  14,  induaive,  lota  16  to  18. 

inclusive.  SV1NWV4,  and  NWV«SWV4: 
Sec.  5,  lots  1  to  3,  inclusive,  lot  S,  lots  8 

to  10  incltisive.  S»/iNEV4.  SEV4NWV4. 

and  NEV4SEV4; 
Sec.  8.  lot  1; 
Sac.  9,  lot*  1  to  4,  inclusive,  that  portion 

of  lot  5  lying  east  of  Neighbor's 

Boulevard,  and  lot  6; 
Sec.  10,  lots  1  to  3,  inclusive,  and 

NWV4NWV4. 
The  areas  described  aggregate  2,372.70 
acres  in  Riverside  and  Imperial  Counties. 

2.  The  above  described  lands  are 
hereby  made  available  for  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 43 
U.S.C.  1716  (1994). 

Dated:  September  4, 1997. 
Bob  AriDstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  97-24900  Filed  9-18-97;  8:45  am] 

BtUJNQ  OOOC  4310-4»-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  l-arKi  Management 
[WY-021-1430-01:  WYW  71191-Oq 

Public  Land  Order  No.  7284;  Opening 
of  Land  Under  Section  24  of  the 
Federal  Power  Act;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  opens  40  acres  of 
National  Forest  System  land  in  Power 
Site  Classification  No.  286.  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act.  This  order  will 
permit  consunmiation  of  a  pending  land 
exchange  and  retain  the  waterpower 
rights  to  the  United  States.  The  land  has 
b^n  and  will  continue  to  be  open  to 
iTiining  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955.  and  to  mineral  leasing. 
EFFECTIVE  DATE:  September  19, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth.  BLM  Wyoming  State  Office. 


P.O.  Box  1828.  Cheyenne.  Wyoming 
82003.  307-775-6124. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10. 1920.  Section  24,  as 
amended,  16  U.S.C  818  (1994),  and 
pursuant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVWY-192.  it  is  ordered  as  follows: 

1.  At  9  a.m.,  on  September  19,  1997, 
the  following  described  National  Forest 
System  land  withdrawn  by  the 
Secretarial  Order  dated  July  16. 1934, 
which  established  Power  Site 
Classification  No.  286,  will  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land 
subject  to  the  provisions  of  Section  24 
of  the  Federal  Power  Act.  and  sul^ect  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Meridian 

Bridger-Teton  National  Forest 

T.  38N..R.115W.. 
Sec  5,  NEV4NEV4. 

The  area  deacribed  contains  40  acres  in 
Teton  County. 

2.  The  land  has  been  and  remains 
open  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
the  provisions  of  the  Act  of  Augtist  11, 
1955,  30  U.S.C  621  (1994),  and  to 
applications  and  offera  under  the 
mineral  leasing  laws. 

Dated:  September  4, 1997. 
Bob  Annatrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-24892  Filed  »-18-97:  8:45  am] 

BlUJNa  OODE  4310-t2-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[CA-067-1430-01;  CARI-0654] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification  for  Conveyance 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  The  following  lands,  located 
in  eastern  San  Diego  County,  California, 
have  been  examined  and  found  suitable 
for  conveyance  to  the  Coimty  of  San 
EKego  imder  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (43  U.S.C 
869  et  seq.y. 

San  Benurdino  Meridian 

T.  13  S.,  R.  4  E., 

Sec  9.  EVtNEV4 
(80  acres,  more  or  lass). 


These  80  acres  were  classified  as 
suitable  for  lease  in  1968.  and  R&PP 
lease  CARI-0654  was  issued  to  San 
Diego  County's  Department  of  General 
Services  for  a  sanitary  landfill  later 
modified  for  a  solid  waste  transfer 
station  in  Julian.  California.  The  County 
proposes  to  continue  using  the  lands  for 
a  solid  waste  transfer  station.  The  lands 
are  not  needed  for  Federal  purposes, 
and  conveyance  without  reversionary 
interest  is  consistent  with  current  BLM 
land  use  planning.  Before  conveyance 
can  occur,  a  landfill  transfer  audit  and 
envirraimental  assessment  must  be 
conducted  by  a  qualified  agent  in 
compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
any  other  Federal  and  State  laws 
applicable  to  the  disptosal  of  solid  waste 
and  hazardous  substances.  The  patent 
will  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Ihirposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interim. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  Those  rights  for  telephone  line 
purposes  granted  to  Pacific  Bell  by 
right-of-way  grant  CACA-21611. 

4.  Those  rights  for  electrical 
distribution  line  purposes  granted  to 
San  Diego  Gas  &  Electric  by  right-of-way 
grant  CACA-27735. 

5.  All  minerals  shall  be  reserved  to 
the  United  States  together  with  the  right 
to  prospect  for,  mine  and  remove  same 
under  applicable  law  and  regulations  as 
prescribed  by  the  Secretary  of  the 
Interior.  In  accordance  with  BLM 
Manual  Section  3060.23.  a  mineral 
potential  and  surfece  interference 
determination  shall  be  completed. 

6.  The  patentee  shall  comply  with  all 
Federal  and  State  laws  applicable  to  the 
disposal,  placement,  or  release  of 
hazardous  substances. 

7.  The  patentee  shall  indemnify  and 
hold  harmless  the  United  States  against 
any  legal  liability  or  future  costs  that 
may  arise  out  of  any  violation  of  such 
laws. 

8.  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstance  revert  to  the  United  States. 
DATES:  On  or  before  November  3. 1997, 
interested  parties  may  submit  comments 
regarding  the  suitability  determination 
to  the  Area  Manager,  Bureau  of  Land 
Management,  El  Centro  Resource  Area, 
1661  South  4tii  Street.  El  Centro.  CA 
92243.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 


action  Mrill  become  the  final 
determination  of  the  Department  of  the 
Interior  on  November  18. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Self.  Realty  Specialist,  at  the 
above  address  or  telephone  (760)  337- 
4426. 

SUPPLEMENTARY  MFORMATXM: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  land  to 
the  extent  that  it  will  not  be  subject  to 
appropriation  imder  the  public  land 
laws,  including  locations  imder  the 
mining  laws,  except  for  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws. 

Dated:  September  10. 1997. 
ThoaiMF.Zal*, 
Actiitg  Area  Manager. 
[FR  Doc  97-24880  Filed  9-18-97;  8:45  am] 

I  COK  4S1»-4»-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managemant 
[IO-067-122O-OO) 

Idaho:  Rling  of  Plats  of  Survay 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  efiisctive 
9:00  a.m.  September  10,  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  1899  meanders  of  the  right 
bank  of  the  Snake  River,  and  the 
subdivision  of  section  20.  T.  12  N..  R. 
7  W..  Boise  Meridian.  Idaho,  Group  939, 
was  accepted.  September  10. 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief.  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management. 
1387  Soutii  Vinnell  Way.  Boise.  Idaho, 
83709-1657. 

Dated:  September  10, 1997. 
Dnana  E.  OImb. 

Chief,  Cadastral  Surveyor  for  Idaho. 

(FR  Doc.  97-24982  Filed  ^18-97;  8:45  am] 

BMJJNQ  CODE  4S10-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
pO-467-1430-00] 

Idaho:  Rling  of  Plats  of  Survay 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
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State  OfBce,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  September  10, 1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  of  the  1883 
meanders  of  the  right  bank  of  the  Snake 
River,  the  subdivision  of  sections  27  and 
28,  and  the  survey  of  lot  5  in  section  27. 
T.  11  N.,  R.  7  W.,  Boise  Meridian,  Idaho, 
Group  947,  was  accepted,  September  10, 
1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way.  Boise.  Idaho. 
83709-1657. 

Datod:  September  10, 1996. 
DaanaE.OlMB. 

Chief  Cadastial  Surveyor  of  Idaho. 
[FR  Doc  97-24983  Filed  9-18-97;  8:45  am) 

MJJNQ  OOW  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

pO-«67-1430-001 

Idaho:  HIing  of  Plats  of  Survey 

The  supplemental  plat  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
elective  9:00  am.  September  10, 1997. 

The  supplemental  plat  prepared  to 
create  lots  1  and  2  in  tract  39,  in 
unsurveyed  T.  30  N.-.  R.  7  E.,  Boise 
Meridian.  Idaho,  was  accepted. 
September  10, 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service.  All  inquiries 
concerning  the  survey  of  the  above 
described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way.  Boise,  Idaho, 
83709-1657. 

Dated:  September  10, 1997. 
Duane  E.  Oben. 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc  97-24984  Filed  9-18-97;  8:45  am] 
BNJJNQ  CODE  4310-QO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[lffT-«28-<r7-1420-00] 

Montana:  Filing  of  Plats  of  Survey 

agency:  Bureau  of  Land  Management. 
Montana  State  Office,  Interior. 

ACnON:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  land  are  scheduled 
to  be  officially  filed  in  the  Montana 
State  Office,  Billings,  Montana,  thirty 
(30)  days  from  the  date  of  this 
publication. 

PrilMJpal  MTJiiian,  Mnntaiu 

T.27N..R.46E. 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  south  boundary, 
subdivisional  lines,  subdivision  of  sections 
29,  33,  34,  and  the  adjusted  original 
meanders  of  the  former  left  bonk  of  the 
Missouri  River,  downstream,  through 
sections  33  and  34,  and  the  subdivision  of 
sections  33  and  34,  and  the  survey  of  a 
division  of  accretion  line,  the  new  meanders 
of  the  left  bank  of  the  Missouri  River, 
downstream,  through  sections  33  and  34,  and 
certain  division  of  accretion  lines  in  sections 
33  and  34,  Township  27  North,  Range  46 
East,  Principal  Meridian,  Montana,  was 
accepted  February  14, 1997. 

T.27N..R.S0E. 

The  plaC  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  the  adjusted  original  meanders  of  the 
former  left  bank  of  the  Missouri  River, 
downstream,  through  section  23,  and  the 
subdivision  of  section  lines  in  section  23, 
and  the  subdivision  of  section  23,  the  survey 
of  the  meanders  of  the  present  left  bank  of 
the  Missouri  River,  downstream,  through 
section  23,  and  a  certain  division  of  accretion 
line.  Township  27  North,  Range  SO  East, 
Principal  Meridian.  Montana,  was  accepted 
May  1, 1997.  These  surveys  were  executed  at 
the  request  of  the  Bureau  of  Indian  Afhirs, 
Billings  Area  Office,  and  were  necessary  to 
establish  allotment  boimdaries.  A  copy  of  the 
preceding  described  plats  will  l>e 
immediately  placed  in  the  open  files  and  will 
be  available  to  the  public  as  a  matter  of 
information. 

If  a  protest  against  these  surveys,  as  shown 
on  these  plats,  is  received  prior  to  the  date 
of  the  official  filings,  the  filings  will  be 
stayed  pending  consideration  of  the  protests. 
These  particular  plats  will  not  be  officially 
filed  until  the  day  after  all  protests  have  been 
accepted  or  dismissed  and  become  final  or 
appeals  from  the  dismissal  affirmed. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings, 
Montana  59107-6800. 


Dated:  September  11, 1997. 
Daniel  T.  Mates, 

Chief  Cadastral  Surveyor,  DMsion  of 
Resources, 
[FR  Doc.  97-24894  Filed  9-18-97;  8:45  am] 

BIUJNQ  CODE  4310-ON-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-058-1430-01;  QP7-0200;  OR-63642] 

Proposed  Wlthdrawral  ai>d  Opportunity 
for  Public  Meeting;  Oregon 

AQBICY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
12,426.43  acres  of  public  lands  and  40 
acres  of  non-Federal  land,  to  protect  the 
nattiral  and  recreational  values  of  the 
Leslie  Gulch  Area  of  Critical 
Environmental  Concern.  This  notice 
closes  the  lands  for  up  to  2  years  from 
location  and  entry  from  the  mining 
laws.  Approximately  1,410.43  acres 
have  been  and  will  remain  open  to  the 
mineral  leasing  laws,  and  the  remaining 
11,056  acres  are  included  in  thrae 
Wilderness  Study  Areas  and  have  been 
and  will  remain  closed  to  mineral 


EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
December  19, 1997. 
ADDRESSES:  Comments  and  meetings 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland.  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  503-952-6155. 
SUPPLBMENTARY  INFORMATION:  On  August 
12, 1997.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withcfraw  the  following  described 
public  lands  and  non-Federal  land  from 
entry  or  location  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1994)),  subject  to  valid  existing  rights: 

Willamette  Meridian 

Federal  Lands 

T.  26  S.,  R  44  E., 
Sec  1,  lots  3  to  6,  inclusive,  lots  11  to  15, 

inclusive,  and  SV^; 
Sec  2,  lots  9, 10, 14. 15,  and  16, 

NEV«SWV4,  S'>«iNWV«SWV«,  SViSWV., 

and  SEV«; 
Sec  3,  S»/iNEV4SEV«  and  SEViSEV.; 
Sec.  9,  SEV4SEV4; 
Sec.  10,  NEV4  and  SVb: 
Sees.  11, 12. 13.  and  14; 


Sec.  15,  NEV4,  NEV4NWV4,  EV«tSEV4NWV4, 

NEV4SEV4,  NV1NWV4SEV4,  and 

NEV4SEV4SEV4; 
Sec  23.  NEV4,  E'/iNWV4,  BViWViNWV4. 

NEV4SWV4.  E'/jNWV«SWV4.  SEV4SWV4, 

NVS1SEV4.  SWV4SEV4.  N>/jSEV4SEV4,  and 

SWV4SEV4SEy4; 
Sec.  24.  NVi.  N'/iSWV4,  NViSWV4SW%, 

SEV4SWV4SWV4,  SEV4SWV4.  and  SEV4; 
Sec.  25.  NEV4,  EM1NWV4,  and 

EV4NWy4NWV4. 
T.  28  S.,  R  45  E.. 
Sec.  7,  lots  1  to  4,  inclusive, 

W>/«NWV4NEV4.  SEV4NWV«NEV4. 

SWV4NEV4,  NEV4SEy4NEV4, 

S>/2SEV4NEV4,  E>/iW»/i,  and  SEV4; 
Sec.  8,  SEV4NEV4NEV4,  NEV4SEV4NEy4, 

sv4SEy4NEy4,  w>/iSwy4Nwy4, 
SEy4Swy4NWV4.  w>/iNEy4SWV4. 
SEy4NEV4Swy4.  wyiswy4.  SEV4SWV4. 

NEy4SEV4,  SEy4NWy4SEy4,  and 
SViSEy4; 
Sec.  9,  NBV4NEV4,  NEy4NWy4NBV4, 
S'/iNWytNEyi,  syiNEy4, 

SWy4NWy4NWy4,  S'/iNWy4,  and  SVi; 

Sec.  10,  W'/«swy4NEy4,  SEy4Swy4NEy4. 
swy4SEy4NEy4,  wytNwy4Nwy4, 

S'/iNWV.^  and  S'/i; 
Sec  15,  NWy4NEy4NEV4.  NWy4NEV4, 

N'ANwy4,  NViSwy4NWy4, 

SWy4SWy4NWy4,  and  N'/iSEV4NWV4; 
Sec.  16,  NVi,  SWy4,  NV4NWy4SEy4, 
SWy4NWy4SEy4.  WViSWy4SEV4,  and 

SEy4Swy4SEy4: 

Sec  17; 

Sec.  18,  lots  1  to  8,  hiclusive.  EV&WVi. 

NViSEVi.  and  SEy4SEy4; 
Sec  19,  lots  1  to  4,  inclusive,  EV^.  and 

E'/iWVi; 
Sec.  20; 
Sec.  21,  NWy4NEy4,  N'/iiSWV4NEV4, 

SWy4SWy4NEy4,  WVi.  and 

WViNWy4SEy4; 
Sec.  28.  NWV4NWy4; 
Sec  29.  NWy4NEy4,  NWy4.  and 

NWyiSWVi; 
Sec.  30.  lots  5. 6,  and  7,  and  EV^NEV4. 
The  areas  described  aggregate 
approximately  12,426.43  acres  in  Malheiu 
County. 

Non-Federal  Land 

T.  26  S.,  R.  45  E., 
Sec  18,  SWy4SEy4. 

The  area  described  contains  40  acres  in 
Malheur  County. 

The  purpose  of  the  proposed 
withdrawral  is  to  protect  the  unique 
natural  and  recreational  values  and  the 
substantial  improvements  as  to  the 
public  and  non-Federal  lands  located  in 
the  Leslie  Gulch  Area  of  Critical 
Environmental  Concern. 

For  a  period  of  91  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  comiection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  a  public 
meeting  in  connection  with  the 
proposed  withdrawal  will  be  held  at  a 


later  date.  A  notice  of  the  time  and  place 
will  be  published  in  the  Fednral 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  during  this 
segregative  period  include  licenses, 
permits,  cooperative  agreements,  or 
discretionary  land  use  authorizations, 
upon  approval  of  the  authorized  officer 
of  the  Bureau  of  Land  Management 

Dated:  September  4. 1997. 
Robert  D.DeViney,  Jr.. 
Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  97-24893  Filed  9-18-97;  8:45  am] 
■LUNQ  COM  4310-a>-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council  Meeting 

AQENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act. 
annoimcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Coimcil. 

Council  members  will  be  briefiad  on 
the  status  of  salinity  control  activities 
and  receive  input  f6r  drafting  the 
Council's  annual  report.  The 
Department  of  the  Interior,  the 
Department  of  Agriculture,  and  the 
Environmental  P»rotection  Agency  will 
each  present  a  progress  report  and  a 
schedule  of  activities  on  salinity  control 
in  the  Colorado  River  Basin.  The 
Council  will  discuss  salinity  control 
activities  and  the  content  of  their  report 
DATES:  The  meeting  is  scheduled  to 
begin  at  8  a.m.,  Wednesday,  October  22, 
1997,  and  recess  at  12  noon.  The 
council  Mdll  briefly  reconvene  at  4:00 
p.m.  and  adjourn  at  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hotel  Park  Tucson.  5151  East  Grant 
Road,  Tucson,  Arizona.  Call  (800)  257- 
7275  for  reservation  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Trueman,  Colorado  River  Salinity 
Control  Program  Manager,  telephone 
(801) 524-3753. 


SUPPLBMENTARY  INFORMATION:  The 
meeting  of  the  Advisory  Council  is  open 
to  the  public.  Any  member  of  the  public 
may  file  written  statements  with  the 
Council  before,  during,  or  after  the 
meeting,  in  person  or  by  mail.  To  the 
extent  that  time  permits,  the  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 

Dated:  September  10, 1997. 
EitdI  Bartholomew, 

Manager  Administrative  Services  Division. 
[FR  Doc.  97-24972  Filed  9-18-97;  8:45  am) 
MUMQ  0006  4»1»44-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgatlon  No.  731-TA-7S2  (HnaQ] 

Crawfish  Tall  Meat  From  China 
Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.Q 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  China  of 
crawfish  tail  meat,  provided  for  in 
subheadings  0306.19.00  and  0306.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
~  sold  in  the  United  States  at  less  than  &ir 
value  (LTFV). 

Backsrouiid 

The  Commission  instituted  this 
investigation  e^ctive  September  20, 
1997,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Crawfish 
Processors  Alliance,  Breaux  Bridge,  LA. 
The  final  phase  of  the  investigation  was 
schedided  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  crawfish  tail 
meat  from  China  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the 
Commission's  investigation  and  of  a 
public  bearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  April  10, 1997  (62  FR 
17637).  The  hearing  was  held  in 
Washington,  DC,  on  July  28, 1997,  and 


>  The  record  ia  defined  in  lec.  207.2(f)  of  the 
Commission'f  Rules  of  Practice  and  PnKadui*  (19 
CFR  207.2(1)). 


/ 
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all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
September  8, 1997.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3057  (August  1997),  entitled 
"Crawfish  Tail  Meat  from  China: 
Investigation  No.  731-TA-752  (Final)." 

By  Older  of  the  Commission. 

Issued:  September  15. 1997. 
Donna  R.Koefanke. 
Secretary. 

[FR  Doc.  97-24924  Filed  9-18-97;  8:45  am) 
aiUJNQ  COM  7020-(a-P 


PAROLE  COMMISSION 

Public  Announcement;  Sunshine  Act 
Meeting 

Pursuant  To  The  Government  In  The 
Sunshine  Act  (Pub.  L.  94-409)  (5  U.S.C. 
Section  552b] 

Agency  Holding  Meeting:  Department 
of  Justice.  United  States  Parole 
Commission. 

Federal  Register  Citation  of  Previous 
Announcement:  Tuesday,  September  16. 
1997.  62  FR  48670. 

Previously  Announced  Time  and  Date 
of  the  Meeting:  9:30  a.m.  (closed 
meeting)  and  1:30  p.m.  (open  meeting), 
Thursday,  September  18, 1997. 

Changes  in  the  Meeting:  The  meeting 
is  re-scheduled  for  Wednesday, 
September  17, 1997.  The  closed  portion 
of  the  meeting  will  begin  at  9:30  a.m. 
and  the  open  portion  of  the  meeting  will 
begin  at  1:30  p.m.  on  that  same  date. 
The  meeting  was  re-scheduled  due  to  a 
sudden  change  in  one  of  the 
Commissioner's  schedules  which 
prevented  earlier  notification  of  the 
change. 

Agency  Contact:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  September  16, 1997. 
Michael  A.  Stover. 

General  Counsel,  U.S.  Parole  Conunission. 
IFR  Doc.  97-25050  Filed  9-16-97;  4:45  pm) 

BNJJNQ  COM  4410-01-M 


DEPARTMeiT  OF  LABOR 


Employment  Standards  Administration 

Wage  and  Hour  Division,  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursviant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
worlc  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procediue  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  doctmient  entitled 
"General  Wage  Determination  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014. 
Washington,  DC  20210. 


Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
VA970036  dated  February  14. 1997. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  No.  VA970038. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  funds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitied  "General  Wage  Determinations 
Issued  Under  the  Davis- Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
MasMchuaetts 
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MA970001  (Feb.  14, 1997) 
MA970002  (Feb.  14, 1997) 
MA970003  (Feb.  14, 1997) 
MA970007  (Feb.  14. 1997) 
MA970008  (Feb.  14, 1997) 
MAg70010  (Feb.  14, 1997) 
MA970013  (Feb.  14, 1997) 
MA970015  (Feb.  14, 1997) 
MA970017  (Feb.  14,  1997) 
MA970018  (Feb.  14, 1997) 
MA970019  (Feb.  14,  1997) 
MA970O20  (Feb.  14. 1997) 
MA970021  (Feb.  14, 1997) 
Rhode  Island 

RI970001  (Feb.  14, 1997) 
RI970002  (Feb.  14, 1997) 

Volume  n 

Pennsylvania 
PA970010  (Feb.  14, 1997) 
FA970014  (Feb.  14. 1997) 
PA970021  (Feb.  14, 1997) 
PA970023  (Feb.  14.  1997) 
PA970024  (Feb.  14,  1997) 
PA970040  (Feb.  14. 1997) 
PA970051  (Feb.  14. 1997) 

Virginia 

VA970038  (Feb.  14, 1997) 

West  Virginia 

WV970O02  (Feb.  14. 1997) 
WV970O03  (Feb.  14, 1997) 
WV970006  (Feb.  14,  1997) 

Volume  m 

None 

Volume  IV 

Micldgan 

MI970075  (Feb.  14,  1997) 

Volume  V 

Iowa 

L\970006  (Feb.  14. 1997) 

Kansas 

KS970013  (Feb.  14. 1997) 

Nebraslca 
NEg70011  (Feb.  14. 19997) 
NE970038  (Feb.  18. 1997 

Texas 

TX970007  (Feb.  14. 1997) 
TX970034  (Feb.  14.  1997) 
TX970037  (Feb.  14,  1997) 
TX970060  (Feb.  14, 1997) 

Volume  VI 

Alaska 
AK970001  (Frt).  14, 1997) 
AKg70002  (Feb.  14. 1997) 
AK970005  (Feb.  14, 1997) 
AK970010  (Feb.  14, 1997) 

Idalio 

ID970001  (Feb.  14, 1997) 
ID970003  (Feb.  14, 1997) 
ID970013  (Feb.  14, 1997) 
ID970014  (Feb.  14, 1997) 

Utah 
irr970001  (Feb.  14, 1997) 
UT970006  (Feb.  14. 1997) 
UT970007  (Feb.  14,  1997) 
UT970008  (Feb.  14, 1997) 
UT970009  (Feb.  14, 1997) 
UT970011  (Feb.  14, 1997) 
UT970012  (Feb.  14, 1997) 
UT970013  (Feb.  14, 1997) 
UT970015  (Feb.  14,  1997) 
UT970023  (Feb.  14,  1997) 
UTg70024  (Feb.  14. 1997) 


UT970025  (Feb.  14, 1997) 
UT970026  (Fd).  14, 1997) 
UT970028  (Feb.  14, 1997) 
UT970029  (Feb.  14, 1997) 
UT970034  (Feb.  14, 1997) 

Voyiune  vn 

Arizona 

AZ970014  (Feb.  14, 1997) 
California 

CA970084  (Feb.  14, 1997) 

CA97008S  (Feb.  14. 1997) 

CA970086  (Feb.  14, 1997) 

CA970087  (Feb.  14, 1997) 

C:A9700S8  (Feb.  14, 1997) 

CA970089  (Feb.  14, 1997) 

CA970090  (Feb.  14. 1997) 

CA970091  (Feb.  14, 1997) 

CA970092  (Feb.  14, 1997) 

CA970093  (Feb.  14.  1997) 

CA970095  (Feb.  14, 1997) 

CA970096  (Feb.  14, 1997) 

CA970097  (Feb.  14, 1997) 

CAg70098  (Feb.  14, 1997) 

CA970099  (Feb.  14, 1997) 

CA970100  (Feb.  14, 1997) 

CA970101  (Feb.  14, 1997) 

CA970102  (Feb.  14, 1997) 

CA970103  (Feb.  14.  1997) 

C:A970104  (Feb.  14, 1997) 

CA970105  (Feb.  14,  1997) 

CA970106  (Feb.  14, 1997) 

CA970108  (Feb.  14, 1997) 

CA970109  (Feb.  14.  1997) 

CA970110  (Feb.  14.  1997) 

C:A970111  (Feb.  14, 1997) 

CA970112  (Feb.  14, 1997) 

CA970113  (Feb.  14, 1997) 

CA970114  (Feb.  14. 1997) 

CA970115  (Feb.  14. 1997) 

General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorid 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
IDocimients.  U.S.  Government  Printing 
Office,  Washington,  DXI.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 


State.  Subscriptions  include  an  annni^l 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  voltune.  Throughout  the  remaindtt 
of  the  year,  regular  weeldy  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C  this  12th  d^ 
of  September  1997. 

Cari  Poleakejr, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  97-24670  Filed  9-18-47;  8:4S  am) 

SaiMO  COM  4510-fr-H 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Notice  of  Meetings  artd  Agenda 

The  regular  Fall  meetings  of  the 
Business  Research  Advisory  Council 
and  its  commitiees  will  be  held  on 
October  15, 16.  and  23. 1997.  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Postal  Square  Building,  2 
Massachusetts  Avenue.  NE., 
Washington,  DC. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Biueau's  programs.  Membership 
consists  of  technical  officials  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday.  October  15, 1097— Maetiag 
Rooms  7  and  8 

10:00-1 1 :30  a.m. — Committee  on 
Employment  Projections 

1.  Update  on  status  of  1996-2006 

projections  and  publication 
schedule 

2.  Discussion  of  the  emplojrment  impact 

of  key  developments  to  be  reflected 
in  the  next  set  of  BLS  projections 

lM>-2:30  pjn. — Committee  on 
Compensation  and  Woildng  Conditions 

1.  Update  on  status  of  the  National 

Compensation  Survey  (NCS) 

2.  Integrating  and  aligning  BLS  wage 

and  compensation  data  series 

3.  Factors  explaining  wrage  variation  in 

the  NCS 

3iX)-4:30  p.m.— Committee  on 
Productivity  and  Foreign  Labor 
Statistics 

1.  Report  on  recent  developments  in  the 

Office  of  Productivity  and 
Technology 

2.  International  comparisons  of  hourly 

compensation  in  manufacturing: 
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possibilities  of  expanding  countiy 
coverage 

3.  The  BLS  program  of  intematioiial 

techniotl  assistance  in  labor 
statistics:  recent  developments 

4.  Measxiring  capital  inputs  for  use  in 

multifactor  productivity 
computations 

lliiiTMUy,  October  16, 1997 — Meeting 
Roome  7aiid8 

8:30-10iX}  ajn. — Committee  on 
Employment  and  Unemployment 
Statistics 

1.  Current  Employment  Statistics 

sample  redesign  and  production 
test 

2.  Expansion  of  Occupational 

Employment  Survey  to  include 
wages  by  occupation 

3.  Update  on  progress  in  development 

and  implementation  of  the  North 
American  Indiistrial  Classification 
System  and  the  Standard 
Occupational  Classification  System 

10:30-12:30  pjn. — Council  Meeting 

1.  Chairperson's  opening  remarks 

2.  Commissioner's  address  and 

discussion 

3.  Chairperson's  closing  remarks 

1:30-3 M)  pjn. — Committee  on  Price 
Indexes 

1.  Update  on  program  developments 

a.  Producer  Price  Indexes 

b.  The  Consiuner  Price  Index 

2.  Other  business 

Thuieday,  October  23, 1997 — Meeting 
Rooms 

1:30-3 M)  p.m. — Committee  on 
Occupational  Safety  and  Health 
Statistics 

1.  Report  on  the  1996  Census  of  Fatal 

Occupational  Injuries 

2.  Update  on  the  Occupational  Safety 

and  Health  Administration  (OSHA) 
recordkeeping  revision  plan  and  its 
impact  on  the  BLS  Survey  of 
Ocxupational  Inpiries  and  Illnesses 

3.  Report  on  the  case  circimistances  and 

work  demographic  information 
from  the  1995  Survey  of 
Occupational  Injuries  and  Illnesses 

4.  Report  on  other  new  releases  of  BLS 

occupational  safety  and  health 
information 

5.  Accessing  BLS  occupational  safety 

and  health  data  on  the  INTERNET 
The  meetings  are  open  to  the  public. 
Persons  with  disabilities  and  those 
wishing  to  attend  these  meetings  as 
observers  should  contact  Nancy 
Sullivan,  Bureau  of  Labor  Statistics,  at 
(202)  606-5903,  for  appropriate 
accommodations. 


Signed  at  Washington.  DC  the  11th  day  of 
September  1997. 
KatfaariM  G.  Abraham, 
Commissioner. 
(FR  Doc  97-24976  Filed  9-1&-97:  8:45  am] 

■aXMO  OOOe  4610-C4-M 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Propoaad  Infonnatlon  Collection 
Raquast  Submlttad  for  Public 
Commant  and  Recommandations: 
Cartiflcata  of  Eiactricai/Noiaa  Training 

ACTION:  Notice. 


;  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Certificate  of  Electrical/ 
Noise  Training.  MSHA  is  particularly 
interested  in  comments  which: 

•  evaltiate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 


contacting  the  employee  listed  below  in 
the  For  Further  Information  Contact 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  18.  1997. 
AOOflESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey9msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (Cacsimile). 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration. 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile).  . 

SUPPLEMENTARY  INFORMATION: 

L  Background 

MSHA  qualifies  mine  electricians  and 
certifies  persons  to  take  noise  level 
measurements  in  coal  mines.  MSHA 
Form  5000-1  is  used  to  report  to  MSHA 
those  miners  who  have  satisfactorily 
completed  (1)  a  coal  mine  electrical 
training  program;  or  (2)  a  noise  training 
course.  Based  on  the  information 
submitted  on  Form  5000-1,  MSHA 
issues  certification  cards  that  identify 
these  individuals  as  qualified  to  perform 
certain  tasks  at  the  mine. 

Tide  30  CFR  75.153(aK2)  and 
77.103(a)(2)  require  that  a  program  be 
provided  for  the  qualification  of  certain 
experienced  personnel  as  mine 
electricians.  Tide  30  CFR  70.504  and 
71.801  require  that  mine  operators 
measure  the  noise  levels  to  which  each 
miner  is  exposed  and  that  these 
measurements  be  taken  by  a  person  who 
has  been  certified  by  the  Assistant 
Secretary  of  Labor  for  Mine  Safety  and 
Hetdth  as  qualified.  A  qualified  person 
is  one  who  has  been  certified  by  MSHA 
as  an  instructor  in  noise  measurement 
training  programs;  or  has  completed  a 
noise  training  course  conducted  by  and 
approved  by  MSHA. 

n.  Current  Actions 

MSHA  uses  the  information  from 
MSHA  Form  5000-1  to  issue 
certification  cards  to  those  persons  who 
are  qualified.  MSHA  inspectors  may 
asks  to  see  the  cards  to  determine 
compliance  with  regulations  during 
routine  inspections.  Mine  operators  use 
the  cards  to  determine  a  person's 


Federal  Regiater  /  Vol.  62,  No.  182  /  Friday,  September  19,  1997  /  Notices 


49259 


qualifications  to  perform  certain  tasks 
and  when  hiring  new  persoimel.  The 
information  is  also  used  by  MSHA  to 
determine  mine  operators'  compliance 
with  approved  training  plans,  to 
monitor  safety  training  programs,  and  in 
reporting  to  Congress. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Certificate  and  Electrical/Noise 
Training. 

OKfB  Number:  121^-0001. 

Agency  Number:  MSHA  Form 
5000-1. 

Affected  Public:  Business  or  other  for- 
profit  institutions 

Tota7  Respondents:  3,800. 

Frequency:  On  occasion. 

Total  Responses:  3,800. 

Average  Time  per  Response:  4.36 
hours. 

Total  Burden  Hours:  16,584  hours. 

Total  Burden  Hour  Cost:  $431,184. 

Toto7  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $389,049. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  10, 1997. 

George  M.  Fesak, 

Director.  Program  Evaluation  and  Information 
Resources. 

(FR  Doc.  97-24977  Filed  9-ia-fl7;  8:45  am] 

■LLMO  OOOE  4610-M-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  97-137] 

Notice  Of  Proapactiva  Patent  Ucanaa 

AQENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Dow-United  Technologies 
Composite  Products,  Inc.,  of 
Wallingford,  CT  06492-1843,  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5,312,994, 
entitied  "PHENYLETHYNYL 
ENDCAPPING  REAGENTS  AND 
REACTIVE  DILUENTS"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 


DATES:  Responses  to  this  notice  must  be 
received  by  November  18, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
George  F.  Helfrich,  Patent  Coimsel, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-0001,  telephone 
(757)  864-9260,  fax  (757)  864-9190. 

Dated:  September  12, 1997. 
Edward  A.  Frukle, 
General  Counsel. 

(FR  Doc.  97-24949  FUed  9-1S-97;  8:45  am] 
BIUJNQ  OOOe  7810-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Racorda  Schadulas;  Availability  and 
Raquaat  for  Commants 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedides;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  3. 1997.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Requesters  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  nimalwr 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agracy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Records 
Management  Programs,  National 


Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301)  713-7110. 
SUPPLEMBTTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  aft«-  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  dispiosal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  accoimt  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directiy  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disfiosition  authority, 
includes  the  control  numl)er  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (N1-370-97-1). 
Preliminary  and  final  fishery  product 
and  sanitation  inspection  files. 

2.  Department  of  Commerce,  Patent 
and  Trademari:  Office  (Nl-241-96-6). 
Comprehensive  records  schedule  for  the 
Office  of  Legislative  and  International 
Affairs  and  the  Office  of  the  Assistant 
Commissioner  for  Trademarks. 

3.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97- 
12).  Records  relating  to  the  disposal  of 
seized  and  forfeited  assets,  and  receipts 
of  civil  and  criminal  service. 

4.  Department  of  the  Navy,  (Nl-NU- 
97-4).  Decrease  in  retention  period  for 
index  cards  containing  the  names  of 
peraons  identified  in  Military  Police  or 
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Shore  Patrol  complaint  reports  as 
subject,  victim,  complainant  or  witness. 

5.  Department  of  the  Treasury,(Nl- 
56-95-3).  Comprehensive  schedule  for 
the  Financial  Crimes  Enforcement 
Network  (substantive  program  and 
policy  records  are  designated  for 
permanent  retention). 

6.  Minerals  Management  Service, 
Office  of  International  and  Marine 
Minerals  Activities  (Nl-473-97-1). 
Administrative  records  pertaining  to 
foreign  and  domestic  training, 
cooperative  agreements,  and  technical 
assistance. 

7.  Panama  Canal  Commission  (Nl- 
185-97-22).  Routine  general 
management  and  administrative 
records. 

8.  Tennessee  Valley  Authority  (Nl- 
142-97-25).  Reduction  in  retention 
period  for  drawings  and  sketches  for 
Resource  Croup  laboratory  and  pilot 
plant  apparatus  and  equipment 
(selected  drawings  and  sketches  will  be 
preserved). 

Dated:  September  12, 1997. 
Mkbasl  J.  Kurtz. 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 
(FR  Doc.  97-24981  Filed  9-18-97;  8:45  am] 

MLUNQ  COOC  7S1S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SWMIARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 


given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  firom  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  purauant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  October  6-7. 1997. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  Focus  Grants  II, 
submitted  to  the  Division  of  Research 
and  Education  Programs  for  projects  at 
the  September  15, 1997  deacUine. 

2.  Date:  October  9-10, 1997. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  E>emonstration  in  Focus  Grants  m, 
submitted  to  the  Division  of  Research 
and  Education  Programs  for  projects  at 
the  September  15, 1997  deadline. 

3.  Date:  October  17, 1997. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  the  National  Heritage 
Preservation  Program,  submitted  to  the 
Division  of  Preservation  and  Access  for 
projects  at  the  July  1, 1997  deadline. 

4.  Date:  October  21,  1997. 
Tune:  9:00  a.m.  to  5:00  p.m. 
Aoom;  415. 

Progmm:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials  submitted  to  the  Division  of 
Preservation  and  Access  for  projects  at 
the  July  1, 1997  deadline. 

5.  Date:  October  24, 1997. 
Time:  9:00  a.m.  to  5:00  p.m. 
i?oom:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials  submitted  to  the  Division  of 
Preservation  and  Access  for  projects  at 
the  July  1, 1997  deadline. 

6.  Date:  October  28, 1997. 
Time:  9:00  a.m.  to  5:00  p.m. 
i?ooin:  415. 

Program:  This  meeting  will  review 
applications  for  the  National  Heritage 


Preservation  Program  submitted  to  the 
Division  of  Preservation  and  Access  for 
projects  at  the  July  1, 1997  deadline. 

7.  Date:  October  31, 1997. 

Tune:  9:00  a.m.  to  5:00  p.m. 

Aoojn:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials  submitted  to  the  Division  of 
Preservation  and  Access  for  projects  at 
the  July  1, 1997  deadline. 
NuM7E.Wsia>. 

Advisory  Committee  ManagBment  Officer. 
(FR  Doc.  97-24929  Filed  9-18-97;  8:45  am) 
MUMQ  coot  7S3a-01-M 


NUCLEAR  REGULATORY 
COMMISSION      . 

[Doctol  Na  lA  97-068;  A8LBP  Na  97-731- 
01-EA] 

Atomic  Safety  and  Ucansing  Board; 
Notice  of  Hearing 

Before  Administrative  Judges:  Charies 
Bechhoefer,  Chairman.  Dr.  )eny  R.  KUne.  Dr. 
Peter  S.  Lam. 
September  15, 1997. 

Notice  is  hereby  given  that,  by 
Memorandimi  and  Order  (Granting 
Request  for  Hearing  and  Scheduling 
Prehearing  Conference),  dated 
September  11, 1997,  the  Atomic  Safety 
and  Licensing  Board  has  granted  the 
request  of  Aharon  Ben-Haim,  Ph.D.,  for    - 
a  hearing  in  the  above-tiUed  proceeding. 
The  hearing  concerns  the  Order 
Superseding  Order  Prohibiting 
Involvement  in  NRC-Licensed  Activities 
(Effisctive  Immediately)  (hereinafter, 
Superseding  Order),  issued  by  the  NRC 
St^on  August  27, 1997  (published  at 
62  FR  47224  (September  8, 1997)).  The 
parties  to  the  proceeding  are  Dr.  Ben- 
Haim  and  the  NRC  Staff.  The  issue  to  be 
considered  at  the  hearing  is  whether  the 
Superseding  Order  should  be  sustained. 

Materials  concerning  this  proceeding 
are  on  file  at  the  Commission's  Public 
Document  Room,  2120  L  St.,  NW., 
Washington,  DC  20555,  and  at  the 
Commission's  Region  I  office,  475 
Allendale  Road,  IGng  of  Prussia, 
Pennsylvania  19406-1415. 

During  the  courae  of  this  proceeding, 
the  Licensing  Board,  as  necessary,  will 
conduct  one  or  more  prehearing 
conferences  and  evidentiary  hearing 
sessions.  The  time  and  place  of  these 
sessions  will  be  announced  in  Licensing 
Board  Ordera.  Membera  of  the  public  are 
invited  to  attend  any  such  sessions. 

Dated:  RodEville,  Maryland,  September  IS. 
1997. 
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For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  BechhoeCnr, 

Chairman  Administrative  fudge, 

(FR  Doc.  97-24914  Filed  9-18-97;  8:45  am] 

BaUNQCOOE  75M-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Office  of  Nuclear  Reactor  Regulation, 
Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Notice  of  Receipt  of  and  Availability  for 
Comment  of  Post-Shutdown 
Decommissioning  Activities  Report 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is  in 
receipt  of  and  is  making  available  for 
public  inspection  and  comment,  the 
Post-Shutdown  Decommissioning 
Activities  Report  (PSDAR)  for  the  Maine 
Yankee  Atomic  Power  Station  (Maine 
Yankee)  located  in  Lincoln  County, 
Maine. 

Maine  Yankee  has  been  shut  down 
since  December  6, 1996,  and  the  reactor 
has  been  defueled  since  June  20, 1997. 
By  letter  dated  August  7.  1997,  Maine 
Yankee  Atomic  Power  Company  (the 
licensee)  certffied  to  the  Commission 
permanent  cessation  of  power  operation 
at  Maine  Yankee  and  that  foel  had  been 
permanentiy  removed  from  the  reactor. 
By  letter  dated  August  27, 1997,  the 
licensee  submitted  its  PSDAR  to  the 
Commission  in  accordance  with  the 
requirements  of  10  CFR  50.82. 

In  die  PSDAR  the  licensee  has 
described  the  planned  decommissioning 
activities  and  schedule  for  the  Maine 
Yankee  fecility,  provided  an  estimate  of 
expected  costs  and  discussed  the 
reasons  for  concluding  that  the 
enviroimiental  impacts  associated  with 
site-specific  decommissioning  activities 
are  bounded  by  the  appropriate 
previously  issued  environmental  impact 
statements.  The  licensee  has  chosen  to 
decontaminate  and  dismande  the 
fecility  in  a  manner  that  results  in  the 
prompt  removal  of  the  existing  nuclear 
plant.  This  apprtMch  is  referred  to  as  the 
DECON  alternative.  The  licensee 
intends  to  complete  the 
decontamination  and  dismanUement  of 
the  majority  of  plant  structures  within 
approximately  seven  years  of  cessation 
of  operations.  The  licensee  intends  to 
construct  an  independent  fecility  to 
store  the  spent  fuel  on  site  until  the  fuel 
can  be  permanentiy  transferred  offsite  to 
a  Department  of  Energy  fecility. 

The  PSDAR  is  available  for  public 
inspection  at  the  local  public  document 
room  located  at  the  Wiscasset  Public 


Library,  High  Street,  Wiscasset,  Maine 
and  at  the  Commission's  public 
document  room  located  at  Thp  Gelman 
Building,  2120  L  Stieet,  NW. 
Washington,  DC. 

The  Commission  will  schedule  a 
public  meeting  in  the  vicinity  of  the 
Maine  Yankee  facility  to  solicit  public 
comments  on  the  Maine  Yankee  PSDAR. 
A  notice  will  be  published  in  the 
Federal  Register  and  in  the  local  media 
aimouncing  the  date,  time  and  location 
of  this  meeting. 

Comments  regarding  the  Maine 
Yankee  PSDAR  should  be  submitted  in 
writing  to  Mr.  Singh  Bajwa,  Mail  Stop 
ll-B-20,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
within  30  days  after  £e  date  of  this 
notice. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  September  1997. 

For  the  Nuclear  Regtilatory  Commission. 
Albert  W.  DeAgazio, 
Acting  Director.  Project  Directorate  1-3. 
Division  of  Reactor  Profects  l/U.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-24918  Filed  9-18-97;  8:45  am] 
aiujNQ  CODE  7sae-oi-u 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282  and  50-306] 

Prairie  Island  Nuclear  Generating 
Plant.  Unit  Nos.  1  and  2,  Notice  of 
Partial  Denial  of  Amendments  to 
Facility  Operating  Licenses  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Reguktoiy 
Commission  (the  Commission)  has 
denied  a  portion  of  a  request  by 
Northern  States  Power  Company  (the 
licensee)  for  amendments  to  Facility 
Operating  Licenses  Nos.  DPR-42  and 
DPR-60  issued  to  the  licensee  for 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant.  Unit  Nos.  1  and  2, 
located  in  Goodhue  Coimty,  Miimesota. 
Notice  of  Consideration  of  Issuance  of 
these  amendments  was  published  in  the 
Federal  Register  on  July  2. 1997  (82  FR 
35850). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  to  delete 
limitations  on  crane  operations  in  the 
sfjent  fuel  pool  enclosure  relating  to 
spent  fuel  pool  special  ventilation 
system  operability  and  conform  the 
Technic^  Specifications  to  the  guidance 
of  NUREG-1431,  'Standard  Technical 
Specffications,  Westinghouse  Plants." 

The  NRC  staff  has  concluded  that  a 
portion  of  the  licensee's  request  caimot 
be  granted.  The  licensee  was  notified  of 


the  Commission's  denial  of  the 
proposed  change  by  a  letter  dated 
September  15, 1997. 

By  October  20, 1997,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Comnussion. 
Washington,  DC  20555,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  &e  Office  of  the  General 
Counsel,  U.S.  Naciear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jay  Silberg,  Esq.,  Shaw,  Pittman, 
Potts,  and  Trowbridge,  2300  N  Stieet. 
NW.  Washington.  DC  20037.  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  May  7, 1997,  as 
supplemented  May  30,  July  29,  and 
September  12, 1997,  and  (2)  the 
Commission's  letter  to  the  licensee 
dated  September  15, 1997. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall.  Minneapolis.  Minnesota  55401. 

Dated  at  Roclcville,  Maryland,  this  15th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Beth  A.  Wetzel. 

Senior  Project  Manager,  Project  Directorate 
ID-l,  Division  of  Reactor  Projects— UI/IV, 
Office  of  Nuclear  Reactor  Relation. 
[FR  Doc.  97-24917  Filed  9-18-97;  8:45  am) 
■UJNO  CODE  7at*-«1-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-482] 

Wotf  Creak  Nuclear  Operating 
Corporation;  Notice  of  Conalderation 
of  Issuance  of  Amendment  to  Facility 
Operating  Ucenae,  Proposed  No 
Significant  Haxards  Consideration 
Determination,  and  Opportunity  fOr  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  issued  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee),  for 
operation  of  the  Wolf  Creek  Nuclear 
Generating  Station.  Unit  1  located  in 
CofiiBy  County.  Kansas. 

The  proposed  amendment  would 
change  the  technical  specifications  to 
allow  one-time  testing  of  certain  relay 
contacts  while  the  plant  is  in  MODE  1 
and  to  allow  a  one-time  addition  of  24 
hours  to  the  shutdown  action  statement 
to  provide  time  to  perform  the  testing. 

On  September  4, 1997,  as  a  result  of 
reviews  undertaken  in  response  to 
Generic  Letter  96-01,  "Testing  of  Safety 
Related  Logic  Circuits."  and  information 
received  from  another  plant.  Wolf  Creek 
Nuclear  Operating  Corporation 
(WCNOC)  determined  certain  relay 
contacts  that  open  had  not  been 
monitored  during  performance  of 
surveillance  procedure,  STS  K}-001A/B, 
"Integrated  EKesel  Generator  Safeguards 
Actuation  Test  Train  A/B."  The  current 
testing  process  implemented  through 
STS  KJ-OOIA/B  had  not  demonstrated 
the  function  of  the  contacts  because 
there  are  other  contacts  in  series  that 
could  also  be  open. 

The  relay  contacts  provide  a  blocking/ 
time  delay  function  for  start  of  the 
component  cooling  water  (CCW), 
essential  service  water  (ESW)  and  motor 
driven  auxiliary  feedwater  pumps 
(MDAFWP).  On  a  loss  of  offsite  power 
the  CCW,  ESW.  and  MDAFWP  are  shed 
from  the  safety  busses  and  then  loaded 
in  sequence  to  the  EDGs.  The  contacts 
blocking/time  delay  function  assure  that 
no  matter  what  the  start  demand  is  for 
the  pumps,  they  are  not  started  until  the 
parallel  contacts  of  the  load  sequencer 
close  to  start  the  pumps  in  the  required 
sequence. 

Technical  Specification  4.0.3  was 
entered  at  1906  CDT  on  September  4, 
1997.  for  missed  surveillances. 
Technical  Specification  4.0.3  allows  the 
action  requirements  to  be  delayed  for  up 
to  24  houn  to  permit  the  completion  of 
the  surveillance  when  the  allowable 
outage  time  limits  of  the  action 
requirements  are  less  than  24  hours. 
However,  Technical  Specification 
4.8.1. 1.2.g  requires  that  the  stirveillance 
testing  be  performed  once  every  18 
months  during  shutdown. 

Without  the  proposed  change,  the 
plant  would  have  had  to  shut  down  to 
perform  this  surveillance  test.  A  Notice 
of  Enforcement  Discretion  was  issued 
on  September  5, 1997.  to  allow  a  one 
time  test  of  the  unmonitoied  contacts  in 
Mode  1  and  to  allow  an  additional  24 
houra  to  complete  the  testing. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Coounission's 
regulations. 

Purauant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  acddent  previously  evaluated;  or 
(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  doe*  not 
involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  does  not  change  the 
function  or  f»erfonnance  requirements  for  the 
Load  Shedding  and  Emergency  Load 
Sequencing  System,  as  described  in  the 
Updated  Safis^  Analysis  Report  (USAR)  and 
the  Technical  Specifications.  Testing  these 
relays  at  power  will  not  cause  any 
degradation  in  system  performance,  nor  will 
it  increase  the  number  of  challenges  to 
equipment  assumed  to  function  during  an 
accident  situation.  The  testing  %vill  require 
related  equipment  to  be  declared  inoperable 
for  the  duration  of  each  test,  but  these 
durations  will  be  much  less  than  those 
allowed  by  the  applicable  Technical 
Specification  Action  Statements.  Further,  the 
proposed  change  would  prevent  an 
unnecessary  unit  shutdown  which  could 
result  in  a  reactor  transient  and  a 
unwarranted  challenge  of  the  safety-related 
systems.  This  is  a  one-time  test,  ind  future 
testing  will  be  performed  in  accordance  with 
the  requirements  specified  in  the  Technical 
Specifications. 

Thus,  the  proposed  change  will  not  result 
in  an  increase  in  the  consequences  of,  or  an 
increase  in  the  probability  of  occurrence  of, 
any  accident  previously  evaluated. 

2.  The  proposed  change  does  not  deate  the 
poasibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  Load  Shedding  and  Emergency  Load 
Sequencing  System  will  continue  to  perform 
in  a  manner  consistent  with  the  assumptions 
in  tlie  USAR.  No  new  scenarios,  transient 
precursors,  feiltira  mechanisms,  or  limiting 
single  feilures  are  introduced.  There  will  be 
no  adverse  eSiacts  or  challenges  imposed  on 
any  safety-related  system  as  a  result  of  this 
request  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  purpose  of  this  request  is  to  allow 
WCNOC  the  ability  to  perform  a  one-time 
partial  test  of  the  subject  Load  Shedding  and 
Emergency  Load  Sequencing  System  relay 
contacts  while  at  power.  This  testing  will 
demonstrate  complete  compliance  with 
Technical  Specification  3/4.8.1  without 
having  to  shut  down  the  unit  This  activity 
will  not  afiisct  any  system  or  component 
set]x>ints  or  safety  limit  settings  associated 
with  the  Load  Shedding  and  Emergency  Load 
Sequencing  System.  No  new  accident 
scenarios,  transient  precursors,  feiltire 
mechanisms,  or  limiting  single  feilures  are 
introduced.  There  will  be  no  significant 
adverse  effecU  or  challenges  imposed  on  any 
safety-related  system  as  a  result  of  this 
request  This  request  will  not  result  in  a 
figpifif  nt  reduction  in  the  margin  of  saiiBty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
Cedlure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issiiance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  conmients  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike, 
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Rockville,  Maryland,  bom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  20, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
Irishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  peraons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Emporia 
State  University,  William  Allen  White 
Library,  1200  Commercial  Street, 
Emporia,  Kansas  66801  and  Washburn 
Uoiveraity  School  of  Law  Library, 
Topeka,  Kansas  66621.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  focton:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  {}etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely\o  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
mattera  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inducting  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  hnal 
determination  on  the  issue  of  no 
significant  hazards  consideration,  ff  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  bearing  held  would  take 
place  after  issuance  of  the  amendment 
ff  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  shoidd  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Jay 
Silberg,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbidge,  2300  N  Street,  NW., 
Washingtidfn,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. . 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o£fic«  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
shoidd  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  detsdls  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Emporia  State  University,  William 
Allen  \fVhite  Library,  1200  Commercial 
Street,  Emporia,  Kansas  66801  and 
Washbiim  University  School  of  Law 
Library,  Topeka.  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1997. 

For  the  Nticlear  Regulatory  Commission. 
^^niUaoi  H.  BatBBUo, 

Director.  Project  Directorate  IV-2,  Division 
of  Reactor  Projects  m/IV.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  97-24919  Filed  9-18-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  72-22-ISFSI;  ASLBP  Ne.  §7- 
732-02-i8F8l] 

Private  Fuel  Storage.  LLC; 
Eatabliehment  of  Atomic  Safety  arxf 
Uceneing  Boerd 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  PR 
28710  (1972),  and  sections  2.105,  2.700. 
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2.702.  2.714.  2.714a.  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  hearing  and  for  leave  to 
intervene  and  to  preside  over  the 
proceeding  in  the  event  that  a  hearing 
is  ordered. 

Private  Fuel  Storage,  LLC  (Indepeiident 
Spent  Fuel  Storage  Installatioii) 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  JiUy  31, 1997,  in  the 
Federal  Register  (62  FR  41099).  The 
proceeding  involves  an  application  by 
Private  Fuel  Storage.  LLC.  for  the 
issuance  of  a  license  for  the  storage  of 
spent  fuel  under  the  provisions  of  10 
CFR  part  72.  The  license,  if  granted, 
would  authorize  the  applicant  to 
possess  and  store  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  that  would  be  located  on  the 
Skull  Valley  Goshute  Indian  Reservation 
in  Skull  Valley.  Utah. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
G.  Paul  Bollwerk.  HI,  Chairman.  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 
-    Washington,  D.C  20555 
Dr.  Jerry  R.  Kline.  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.Q  20555 
Thomas  D.  Murphy.  Atomic  Safety  and 

Licensing  Boud  Panel.  U.S.  Nuclear 

Regulatory  Commission.  Washington, 

D.C  20555 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 

Issued  at  Rockville,  Maiyland,  this  15th 
day  of  September  1997. 
B.  Paal  Cottar,  Jr., 

Chief  Administrative  Judge  Atomic  Safety  and 
licensing  Board  Panel. 
(FR  Doc.  97-24915  Filed  9-18-97;  8:45  amj 
I  OOK  79SS-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop:  Danwnstrattng 
CompHanca  With  the  RadMogicai 
Crttaria  for  License  Termination — 
Ucenae  Termination  Under  Rastrfctad 
Conditions 

AOENCV:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  meeting. 


;  The  NRC  will  hold  a  public 
workshop  in  Rockville.  Maryland  to 


receive  input  from  licensees  and  the 
public  on  a  working  paper  on  "License 
Termination  Under  Restricted 
Conditions."  This  working  paper  is 
being  developed  as  a  section  of  a  future 
Regulatory  Guide.  "Demonstrating 
Compliance  With  the  Radiological 
Criteria  for  License  Termination."  The 
Regulatory  Guide  is  being  written  to 
describe  an  acceptable  method  to 
comply  with  the  NRC's  recent  final  rule 
on  Radiological  Criteria  for  License 
Termination  (62  FR  39058;  July  21, 
1997).  The  purpose  of  the  workshop  Is 
to  obtain  comments,  suggestions,  and 
information  firom  the  public  on  the 
approach  in  the  worldng  paper  so  that 
a  better  Regulatory  Guide  can  be 
developed.  All  interested  licensees  and 
members  of  the  public  are  invited  to 
attend  this  worlcshop. 
DATES:  The  workshop  will  be  held  on 
October  15, 1997,  beginning  at  9  a.m. 
and  ending  at  about  5  p.m. 

Interested  parties,  unable  to  attend  the 
workshop,  are  encouraged  to  provide 
written  comments  by  November  30, 
1997. 

ADDRESSES:  The  public  workshop  will 
be  held  in  the  NRC's  ACRS  meeting 
room  at  Two  White  Flint  North,  11545 
Rockville  Pike,  Rockville.  Maryland. 

The  workshop  will  also  be  available  at 
other  locations  by  video-conferencing. 
Information  on  video-conferencing 
locations  will  be  posted  on  the  NRC 
Technical  Confierence  Forum  Website 
under  the  topic  "Final  Rule  for  License 
Termination"  at  http:// 
techconf.llnl.gov/cgi-bin/topics. 

A  copy  of  the  working  paper  to  be 
discussed  can  be  obtained  electronically 
at  the  NRC  Technical  Conference  Forum 
Website  under  the  topic  "Final  Rule  for 
License  Termination"  at  http:// 
techconf.llnl.gov/cgi-bin/topics  or  from 
the  NRC's  Public  Doc\mient  Room.  2120 
L  Street,  NW.,  (Lower  Level), 
Washington,  DC  20555;  telephone  202- 
634-3273;  fax  202-634-3343. 

Comments  may  be  posted 
electronically  on  the  NRC  Technical 
Conference  Forum  Website  mentioned 
above.  Comments  submitted 
electronically  can  also  be  viewed  at  that 
website. 

Comments  may  also  be  mailed  to  the 
Chief,  Rules  and  Directives  Branch.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 
FOR  FURTHER  SrOWHATIOM  CONTACT:  For 
information  or  questions  on  meeting 
arrangements,  contact  Jayne 
McCausland.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  301-415-6219.  fax 
301-415-5385.  E-mail: 


JMM2«NRC.GOV.  For  technical 
information  or  questions,  contact 
Stephen  A.  McGuire.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone  301-415-6204; 
fax:  301-415-5385;  E-mail: 
SAM20NRCG0V. 
StJPPLEMENTARY  MFORMATKW:  This 
workshop  is  one  of  a  series  of 
interactions  with  the  Agreement  States, 
licensees,  and  the  public  to  gather 
suggestions  and  ideas  to  ensure  the 
success  in  developing  a  Regulatory 
Guide  on  "Demonstrating  Compliance 
With  the  Radiological  Criteria  for 
License  Termination."  The  workshop 
will  begin  with  a  brief  introduction  on 
some  of  the  more  important  questions 
that  were  considered  in  developing  the 
Regulatory  Guide  woridng  paper  on 
"License  Termination  under  Restricted 
Conditions."  After  the  introduction,  the 
Working  Paper  will  be  reviewed  soction- 
by-section.  Attendees  will  be  asked  for 
questions  and  comments  on  each 
section.  The  NRC  will  ask  questions  on 
the  approach  that  it  has  developed. 
Written  comments  that  have  been 
received  from  the  public  will  be 
discussed. 

Visitor  parking  around  the  NRC 
building  is  limited;  however,  the 
workshop  site  is  located  adjacent  to  the 
White  Flint  Station  on  the  Metro  Red 
Line.  Seating  for  the  public  will  be  on 
a  first-come,  first-served  basis 

A  transcript  of  this  worlcshop  will  be 
available  for  inspection,  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.,  Lower  Level, 
Washington,  DC  20555,  on  or  about 
October  31, 1997. 


Dated  at  Rockville.  Maryland  this  11th  dqr 
of  September,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Cheryl  A.  TnHtkat, 

Chief.  Radiation  Protection  and  Health  Effeds 
Branch,  Division  of  Regulatory  Applications, 
RES. 
(FR  Doc.  97-24920  Filed  9-18-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Hosting  of  Information  at  World  Wida 
Wab  Site  Currently  at  FadWorid. 
Except  for  Agency  Government 
hnformation  Locator  System  (GILS) 

Notice  is  hereby  given  that  efiiective 
October  1, 1997,  the  Nuclear  Regulatory 
Commission  (NRC)  will  begin  hosting  at 
its  Worid  Wide  Web  (WWW)  site 
(http://www.nrc.gov)  agency 
information  currentiy  posted  on  the 
FedWorld  bulletin  board  system  at  the 
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National  Technical  Information  Service. 
NRC  information  at  FedWorld  will  no 
longer  be  updated  and  maintained  after 
that  date,  except  for  the  NRC 
Govenunent  Information  Locator 
System  (GILS).  GILS  will  be  maintained 
at  FedWorld  imtil  October  1, 1998. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commissioo. 
A.J.  Galante, 
Qiief  Information  Officer. 
[FR  Doa  97-24916  Filed  9-18-97;  8:45  am] 

■NJJNa  OOOE  7SSfr.01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releese  No.  3S-2075q 

Rllnga  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  aa  Amended 
fAcT') 

September  12, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  6, 1997.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(8)  and/or 
declarant(s)  at  the  addre8s(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  request 
Any  request  for  hearing  shall  identify 
specifically  the  issues  of  feet  or  law  that 
are  disputed.  A  person  who  so  requests 
will  be  notified  of  any  hearing,  if 
ordered,  and  will  receive  a  copy  of  any 
notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective.  •" 

American  Electric  Power  Company, 
bic.  (70-6126) 

American  Electric  Power  Company, 
Inc.  ("AEP").  1  Riverside  Plaza. 
Columbus,  Ohio  43215,  a  registered 
holding  company,  has  filed  a  post- 


efiiactive  amendment  under  sections 
6(a).  7.  32,  and  33  of  the  Act  and  rule 
53  under  the  Act  to  an  application- 
declaration  filed  before  under  sections 
6(a),  7,  9(a),  10, 12(b),  32  and  33  of  the 
Act  and  rules  45  and  53  under  the  Act. 

By  prior  Commission  orders,*  AEP 
was  authorized  to  issue  and  sell, 
through  December  31.  2000,  up  to  3.8 
million  shares  of  its  common  stock. 
$6.50  par  value  per  share  ("Common 
Stock"),  to  the  American  Electric  Power 
System  Employees  Savings  Plan 
("Savings  Plan").  Fidelity  Management 
Trust  Company  is  a  trustee  of  the 
Savings  Plan  ("Trustee").  As  of  August 
31. 1997,  AEP  had  519,395  shares  of 
Common  Stock  available  for  issuance 
and  sale  ("Unsold  Balance"). 

AEP  now  proposes,  through  December 
31, 2001,  to  issue  and  sell  to  the 
Trustee:  (i)  the  Unsold  Balance,  plus  (ii) 
an  additional  5  million  shares  of  its 
Common  Stock  ("Additional  Common 
Stock").  The  Trustee  will  purchase  the 
Common  Stock  for  a  price  equal  to  the 
average  of  the  Common  Stock's  high  and 
low  price  on  the  New  York  Stock 
Exchange,  determined  after  the  close  of 
trading  for  the  day.  In  no  event  will  the 
price  of  the  Common  Stock  be  less  than 
its  par  value,  unless  the  Trustee 
purchases  the  Common  Stock  through  a 
dividend  reinvestment  plan,  the 
exercise  of  stock  rights,  or  other 
program  similar  to  dividend 
reinvestment  plans  or  stock  rights. 

The  proceeds  from  the  issuance  and 
sale  of  the  Additional  Common  Stock 
will  be  used:  (i)  to  pay  AEP's  unsecured 
debt  when  it  matures,  (ii)  to  purchase 
additional  common  stock  of  AEP 
subsidiaries,  (iii)  to  acquire  interests  in 
exempt  wholesale  generators  ("EWGs"). 
as  defined  in  section  32  of  the  Act.  and 
in  foreign  utility  companies  ("FUCOs"). 
as  defined  in  section  33  of  the  Act;  and 
(iv)  for  other  corporate  puiposes. 

If  the  proceeds  from  me  issuance  and 
sale  of  Common  Stock  are  invested  in 
EWGs  or  FUCOs.  the  investinent  will  be 
limited  to  50%  of  the  consolidated 
retained  earnings  of  AEP  determined  in 
accordance  with  rule  53  ("Investment 
Limit").  In  a  separate  filing,  which  the 
Commission  noticed  on  April  18,  1997 
(HCAR  No.  26708),  AEP  requested 
authorization  to  increase  the  Investment 
Limit  to  100%  of  consolidated  retained 
earnings.  In  addition,  when  the 
proceeds  from  the  sale  of  Common 
Stock  are  invested  in  EWGs  and  FUCOs, 
the  number  of  shares  of  Common  Stock 
sold  will  be  deducted  from  the  10 


<  Holding  Co.  Act  Release  Nos.  26516  (May  10. 
1996).  25939  (Dec.  6. 1993),  25210  (Dec.  12. 1990), 
24594  (Mar.  8,  1988),  22549  (June  28.  1982).  22112 
Oune  30,  1981).  21639  Uune  24. 1960),  21022  (Apr. 
27. 1979).  20516  (Apr.  25.  1978). 


million  shares  of  Common  Stock 
Authorized  for  these  investments  by 
order  dated  May  10, 1996  (HCAR  No. 
26516). 

EEC  Energy,  et  al.  (70-0057) 

BEC  Energy,  a  Massachusetts  business 
trust  ("BEC").  and  its  parent  company, 
Boston  Edison  Company,  a 
Massachusetts  public-utility  holding 
company  exempt  from  registration 
under  section  3(a)(2)  of  the  Act  pursuant 
to  rule  2  ("Boston  Edison")  (together, 
"Applicants"),  both  located  at  800 
Boylston  Street,  Boston,  Massachusetts 
02199.  have  filed  an  application  imder 
section  3(a)(1).  3(a)(2),  9(a)  (2)  and  (10) 
of  the  Act. 

The  Applicants  request  an  order  (1) 
authorizing  BEC  to  acquire  directly  all 
of  the  outstanding  common  stock  of 
Boston  Edison  and  to  acquire  indirectiy 
all  of  the  outstanding  common  stock  of 
Boston  Edison's  electric  utility 
subsidiary  company,  Piarbor  Electric 
Energy  Company  ("HEEC");  (2)  granting 
BEC  an  exemption  under  section  3(a)(1) 
from  all  provisions  of  the  Act,  except 
section  9(a)(2);  and  (3)  granting  Boston 
Edison  an  exemption  under  section 
3(a)(2)  from  all  provision  of  the  Act, 
except  section  9(a)(2).  The  Applicants 
state  that  the  proposed  restructuring 
will  establish  a  more  appropriate 
corporate  structure  to  conduct 
nonutility  business  activities,  while 
providing  a  mechanism  for  protecting 
the  utility  business  and  utility 
customers  of  Boston  Edison  and  HEEC 
from  the  risks  and  costs  of  these 
activities. 

BEC  is  organized  under  Massachusetts 
law  to  carry  out  the  proposed 
restructuring  and  will  become  the 
holding  company  over  Boston  Edison. 
BEC  holds  all  of  the  outstanding 
common  stock  of  Boston  Edison 
Mergeco  Electric  Company,  Inc. 
("Meiger-Sub"),  that  lus  also  been 
formed  to  carry  out  the  proposed 
restructuring.  Neither  BEC  nor  Merger- 
Sub  presently  conduct  any  business  or 
own  any  utility  assets. 

Boston  Edison  and  HEEC  are  engaged 
principally  in  the  generation,  purchase, 
transmission,  distribution  and  sale  of 
electric  energy.  Boston  Edison  provides 
electricity  at  retail  to  an  area  of  590 
square  miles,  including  the  Qty  of 
Boston  and  39  surrounding  cities  and 
towns.  In  1996,  Boston  Edison  served  an 
average  of  657,487  customers.  Boston 
Edison  also  supplies  electricity  at 
wholesale  for  resale  to  other  electric 
utilities  and  municipal  electric 
departments.  Boston  Edison  is  subject  to 
regulation  by  the  Massachusetts 
Department  of  Public  Utilities.  Boston 
Edison  also  engages  direcUy  in  certain 
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nonutility  businesses  through  its  wholly 
owned  subsidiary,  Boston  Energy 
Technology  Group  ("BETG")  and 
indirectly  through  nine  BETG 
subsidiaries.^ 

The  Applicants  propose  to  form  the 
holding  company  structiu^  under  an 
Agreement  and  Plan  of  Merger  to  be 
entered  into  among  Boston  Edison,  BEG 
and  Merger-Sub  ("Plan  of  Merger"). 
Under  the  terms  of  the  Plan  of  Merger, 
Merger-Sub  would  be  merged 
("Merger")  with  Boston  Ed^n,  and 
each  outstanding  share  of  common  stock 
of  Merger-Sub  would  be  converted  mto 
one  share  of  conunon  stock,  $1.00  per 
value  per  share,  of  Boston  Edison 
("Boston  Edison  Stock").  Subsequently, 
each  outstanding  share  of  Boston  Edison 
Stock  would  be  converted  into  one 
common  share,  $1.00  par  value  per 
share,  of  BEG  ("BEG  Gommon  Stock"). 
Upon  consummation  of  the  Merger, 
each  person  that  owns  Boston  Edison 
Stock  immediately  prior  to  the  Merger 
will  own  a  corresponding  number  of  the 
outstanding  shares  of  BEG  Gommon 
Stock,  and  BEG  will  own  aU  of  the 
outstanding  Boston  Edison  Stock. 

After  the  Merger.  Boston  Edison  will 
transfer  to  BEG,  by  stock  dividend  or 
otherwise,  the  common  stock  of  BETG. 
BEG  will  then  engage  in  nonutility 
biisiness  activities  through  BETG  and 
the  Nonutility  Subsidiaries.  After  the 
Merger,  BEG  will  directly  own  Boston 
Edison  and  BETG,  and  HEEG  will 
continue  to  be  a  public-utility 
subsidiary  of  Boston  Edison. 

The  preferred  stock  of  Boston  Edison 
("Preferred  Stock")  and  all  indebtedness 
of  Boston  Edison  will  remain  securities 
and  obligations  of  Boston  Edison  after 
the  Merger.  Gonsequently,  the 
Applicants  state  that  the  holders  of 
Boston  Edison's  debt  securities  and  the 
Preferred  Stock  will  not  be  affected  by 
the  proposed  restructuring. 

BEG  asserts  that,  following  the 
consununation  of  the  proposed 
restructuring,  it  will  be  a  public-utility 
holding  company  entitled  to  an 
exemption  from  registration  under 
section  3(a)(1)  of  the  Act,  because  it  and 
each  of  its  public-utility  subsidiaries 
firom  which  it  derives  a  material  part  of 
its  income  will  be  predominately 
intrastate  in  character  and  will  carry  on 
their  business  substantially  within  the 
state  of  Massachusetts.  Boston  Edison 


claims  that  it  will  continue  to  be  a 
public-utility  holding  company  entitled 
to  an  exemption  under  section  3(a)(2)  of 
the  Act.  because  it  is  predominantly  a 
public-utility  company  whose 
operations  do  not  extend  beyond  its 
state  of  organization  or  any  contiguous 
states. 

For  the  Commission,  by  the  Diviaion  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maifarat  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-24971  Filed  9-18-97;  8:45  am) 
BHJJNO  COOe  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Pelaite  No.  34-39064;  nie  Na  SR-Aimx- 
•7-18] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  the  Proposed 
Rule  Change  to  Amend  the  Manner  of 
Calculation  of  the  Hong  Kong  Option 
Index 

September  12. 1997. 
L  Introduction 

On  April  9, 1907,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Gommission  ("Gommission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act) » 
and  Rule  19b— 4  theTeimder,^  a  proposed 
rule  change  to  amend  the  manner  of 
calculation  of  the  Hong  Kong  Option 
Index  ("HK  hidex"). 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38651  (May  16, 1997),  62  FR  28524 
(May  23, 1997).  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  Jiily  9. 1997.^  No  comments 


'The  oine  subsidiaries  are  Boston  Edison 
Services.  Inc.,  Energyvision.  LLC.  BecoCom.  Inc. 
RCN/BETG.  LLC,  Northwind  Boston,  LLC,  Cooeco 
Corporation,  Coneco  Financial  Corporation, 
TtavElectric  Services  Corporation,  and  Rez-Tek 
International  Corporation  ("Nonutility 
Subsidiaries").  Boston  Edison's  nonutility 
operations  contributed  a  net  loss  of  appronmately 
S600,000  (or  less  than  1%)  to  Boston  Edison's 
aggregate  after-tax-net  income  in  fiscal  year  1996. 


« 15  U.S.C  78s(bXl). 

»17aTl240.19b-«. 

'  Amendment  No.  1  clarifies  how  the  Exchange 
intends  to  distinguish  between  the  HK  Index  option 
contract  using  the  old  calculation  method  and  the 
new  HK  Index  option  contrtK:t  using  the  new 
noating  rate  calculation  method.  In  addition. 
Amendment  No.  1  states  that  the  Exchange  intends 
to  issue  an  Information  Cirtnilar  to  advise  its 
members  of  the  new  calculation  method,  discussing 
the  new  method  and  the  procedures  for  phasing  in 
the  contracts  using  the  new  calculation  method  and 
phasing  out  those  contracts  using  the  old 
calculation  method.  Finally,  the  Exchange  attached 
a  description  of  the  calculation  method  used  by 
WM/Reuters  for  calculating  their  closing  spot  rates 
for  the  Hong  Koog  dollar.  See  letter  from  Claire  P. 
McGrath,  Vice  President  and  Special  Counsel, 


were  received  on  the  proposal.  This 
order  approves  the  propoised  rule 
change,  as  amended. 

IL  Description 

The  proposed  rule  change  amends  the 
manner  in  which  Amex  calculates  the 
HK  Index  by  using  a  floating  rate  of 
exchange  for  the  Hong  Kong  dollar 
rather  than  a  fixed  value.  Gin  April  11, 
1994,  Amex  received  approval  to  trade 
standardized  options  on  the  HK  Index.* 
The  HK  Index  is  a  broad-based 
capitalization-weighted  stock  index 
designed  and  maintained  by  Amex. 
based  on  the  capitalizations  of  30  stocks 
that  are  traded  on  the  Hong  Kong  Stock 
Exchange  ("HKSE")  and  whose  issuers 
have  major  business  interests  located  in 
Hong  Kong.  The  HK  Index  value  is 
calculated  by  multiplying  the  price  of 
each  component  security  (in  Hong  Kong 
dollars)  by  its  number  of  shares 
outstanding,  adding  the  simis,  and 
dividing  by  the  current  HK  Index 
divisor.  For  valuation  ptuposes,  one  HK 
Index  unit  is  assigned  a  fixed  value  of 
one  U.S.  dollar.  The  Exchange  adopted 
a  fixed  value  for  the  HK  Index  unit 
because  Hong  Kong  has  traditionally 
pegged  the  value  of  the  Hong  Kong 
dollar  to  the  U.S.  dollar.^ 

At  midnight  on  June  30, 1997, 
sovereignty  over  Hong  Kong  transferred 
from  the  United  Kingdom  to  the 
People's  Republic  of  Ghina,  and  Hong 
Kong  became  a  Special  Administrative 
Region  of  Ghina.  In  its  filing.  Amex 
notes  that  while  there  has  been  much 
debate  over  what  this  will  mean 
financially,  politically,  and  socially  for 
the  former  British  colony,  statements 
from  the  People's  Republic  of  Ghina 
indicate  that  the  existing  currency  and 
financial  systems  of  Hong  Kong  will 
remain  unchanged.  In  order,  however, 
to  be  prepared  for  any  possible  (Ganges 
with  respect  to  the  Hong  Kong  dollar, 
such  as  a  change  in  the  policy  of 
pegging  its  value  to  the  U.S.  dollar,  the 
ExcJiange  has  determined  to  adopt  a 
floating  rate  of  exchange  for  the  Hong 
Kong  dollar  when  calculating  the  value 
of  the  HK  Index. 

Amex  will  use  the  WM/Reuters  Hong 
Kong  dollar/U.S.  dollar  exchange  rate 
available  at  4  p.m.  London  time,  which 
is  based  on  market  rates.  These 
underlying  market  rates  will  be 
commercial  interbank  bid  and  ofiier 
rates.  Representative  rates  for  each 
cuirency  are  selected  based  on  a  number 


Amex,  to  Ivette  Lopez,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  July  8, 
1997. 

*  See  Securities  Exchange  Act  Release  No.  33894 
(April  11. 1994).  59  FR  18429  (April  18, 1994). 

■As  of  April  14, 1997,  the  exchange  rate  was 
approximately  HK  S7.7S  per  VS.  SI. 
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of  "snapshots"  of  the  latest  contributed 
quotations  taken  from  the  Reuters 
System.  Amex  will  receive  this 
exchange  rate  between  approximately 
11:30  a.m.  and  12:00  noon  (New  York 
time)  eat:h  trading  day.  The  Exchange 
vrill  then  use  this  rate  in  calculating  and 
disseminating  the  HK  Index  value  after 
it  is  received  on  that  trading  day,  and 
will  also  use  the  rate  in  calculating  and 
disseminating  the  HK  Index  value  on 
the  following  day  until  a  new  value  is 
received,  again  typically  between  11:30 
a.m.  and  12:00  noon.^  If  on  any  business 
day  WM/Reuters  does  not  post  a  closing 
spot  exchange  rate  for  the  Hong  Kong 
dollar,  the  last  reported  closing  spot  rate 
will  remain  in  effect  imtil  a  new  rate  is 
posted.  Amex  intends  to  establish  a 
separate  contract  on  the  HK  Index  using 
the  floating  rate  in  its  calculation.  The 
current  contract  using  the  fixed  rate  will 
continue  to  trade  imtil  the  expiration  of 
any  remaining  contracts.'  No  new  series 
will  be  added  using  the  fixed  rate  after 
the  new  floating  rate  calculation  goes 
into  effect.  Until  a  phase-out  of  the 
current  contract  using  the  fixed  rate  is 
complete,  options  on  both  indexes  will 
be  trading  simultaneously  using 
different  symbols.* 

HL  Diacusrion 

The  Gommission  finds  that  the 
proposed  rule  cJiange  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.» 
Specifically,  the  Gommission  believes 


*The  Commission  notes  that  if.  for  some  reason. 
WM/Reuters  changes  the  exchange  rate  after  it  has 
already  been  disseminated,  Amex  will 
correspondingly  recalculate  the  Index  value,  if  the 
change  occurs  during  the  trading  day.  When  a 
change  occurs  on  a  settlement  day.  the  new  Index 
value  wilt' be  used  for  settlement  purposes  if  it  is 
calculated  prior  to  settlement.  Telephone 
conversation  between  Claire  P.  McGrath,  Vice 
President  and  Special  Counsel,  Amex,  and  Heather 
Seidel,  Attorney,  Market  Supervision,  Commission, 
oa  September  9. 1997. 

'As  of  April  IS,  1997,  the  outstanding  interest  in 
HKO  Index  contracts  with  expiration  dates  after 
July  1. 1997  was  as  follows:  September  1997  series. 
2042  contracts:  December  1997.  series,  S35 
contracts:  and  January  1998  series,  162  contracts. 
Phone  conversation  between  Qaire  McGrath, 
Managing  Director  and  Special  Counsel,  Amex.  and 
Heather  Seidel,  Attorney,  Market  R^ulation, 
Commission,  on  April  18, 1997. 

•  See  Amendment  No.  1 ,  supra  note  3.  Currently 
the  Exchange  has  the  following  series  on  the  currant 
HK  Index  option  trading:  July  1997;  August  1997; 
September  1997;  October  1997;  November  1997; 
December  1997;  March  1998:  and  January  1998 
(reduced  value).  Therefore,  once  the  March  1998 
contracts  expire,  the  Exchange  will  have  only  one 
HK  Index  option  trading  which  will  calculate  the 
index  using  a  floating  rate  of  exchange  for  the  Hong 
Kong  dollar  rather  than  the  fixed  rate  currently 
being  used.  Id. 
•15U.S.C7ef(b). 


the  proposal  is  consistent  with  the 
section  6(b)(5)  lo  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public,  i' 

The  Gommission  believes  that  the 
proposed  rule  change  will  help  to 
protect  investors  and  the  public  by 
guarding  against  the  possibility  of  a 
change  in  the  exchange  rate  for  the 
Hong  Kong  dollar,  now  that  control  of 
Hong  Kong  has  reverted  to  Ghina,  as  of 
midnight  on  Jime  30, 1997.  The  current 
exchange  rate  is  a  fixed  rate  that  does 
not  change  and  which  is  pegged  to  the 
U.S.  dollar  so  that  each  Hong  Kong 
Index  unit  is  valued  at  one  U.S.  dollar.^^ 
The  new  rate  will  be  a  floating  rate, 
based  upon  the  daily  exchange  rate 
calculated  by  WM/Reuters,  and  the 
Index  level  will  be  multiplied  by  the 
exchange  rate  in  order  to  determine  the 
Index  value.  This  change  will  allow 
Amex  to  protect  against  fluctuations  in 
the  exchange  rate  between  the  U.S. 
dollar  and  the  Hong  Kong  dollar. 

The  Gommission  also  notes  that  the 
Exchange  has  adequately  addressed 
concerns  about  investor  confusion  over 
the  simultaneous  trading  of  HK  Index 
options  contracts  using  the  current 
valuation  method,  and  the  HK  Index 
options  using  the  new  fluctuating  rate 
method  for  a  certain  period  of  time.  The 
^two  contracts  will  be  assigned  different 
trading  symbols  for  identification 
purposes.  In  addition,  the  Exchange  will 
issue  an  Information  Gircular  to  its 
members  discussing  the  new  calculation 
method  and  the  procedures  for  phasing 
in  the  contracts  using  the  new 
calculation  and  phasing  out  those 
contracts  using  the  old  calculation 
method. 

The  Gommission  finds  good  cause  to 
approves  Amendment  No.  1  to  the 
(Koposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  by 
clarifying  that  Amex  will  distinguish 
between  the  old  and  new  contracts  by 
using  different  symbols,  and  by  stating 
that  Amex  will  advise  its  members  of 
the  change  in  the  method  of  calculation 
for  the  HKO  Index,  Amendment  No.  1 
will  help  ensure  that  members  of  the 
Exchange  receive  adequate  notice  of  the 
change  in  the  method  of  calcidation  of 
the  IfiCO  Index  and  the  procedures  for 


phasing  in  the  contracts  using  the  new 
method  of  calculation  and  phasing  out 
the  contracts  using  the  old  calculation 
method.  Atxordingly,  the  Gommission 
believes  that  it  is  consistent  vrith  section 
6(b)(5)  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposal  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  tnalrjng 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Gommission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Gommission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Gommission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vrith  the 
provisions  of  5  U.S.G.  552.  vrill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-18  and  should  be  - 
submitted  by  October  10, 1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-AMEX-97- 
18),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Maiicet  Regulation,  puisuant  to  del^ated 
authority.'* 

Matgarat  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-24861  Filed  9-18-97;  8:45  am] 

BNJJNQ  COOE  Wie-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


»0  15U.S.C7af(bK5). 

II  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competiUon,  and  capital  formation.  15 
U.S.C  78c(f). 

"  For  example,  if  the  Index  is  at  300.  the  vahw 
in  VS.  dollars  is  S300. 


(Inveetinent  Compeny  Act  Retaeee  Na 
22821;  812-10620] 

The  Reserve  Private  Equity  Series,  at 
al.;  Notice  of  Application 

September  12, 1997. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 


"15  U.S.C  78s{b)(2). 
"17  CFR  200.3O-3(aKl2). 
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"Act")  from  the  provisions  of  section 
15(a)  of  the  Act  of  and  rule  18f-2. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  them  to  enter 
into  and  materially  amend  investment 
management  agreements  with  the  funds' 
subadvisers  without  shareholder 
approval. 

APPUCANTS:  The  Reserve  Private  Equity 
Series,  The  Reserve  Fund,  The  Reserve 
Tax-Exempt  Trust,  The  Reverse  New 
York  Tax-Exempt  Trust,  and  The 
Reserve  Institutional  Trust  (collectively, 
the  "Funds");  Reserve  Management  Co., 
Inc.  (the  "Manager")  and  Resrv  Partners, 
Inc. 

FUJNQ  DATES:  The  application  was  filed 
on  February  7, 1997  and  amended  on 
Jtily  21, 1997.  Applicants  have  agreed  to 
file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEAMNQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  m^  request  a 
hearing  by  writing  to  \he  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7,  1997  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants,  810  Seventh  Avenue,  New 
York.  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Forst,  Attorney  Advisor,  at  (202) 
942-0569,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW..  Washington,  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  Each  Fund  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  with  one  or  more 
series  ("Series").*  The  Reserve  Fund, 


The  Reserve  Tax-Exempt  Trust,  The 
Reserve  New  York  Tax-Exempt  Tnist, 
and  The  Reserve  Institutional  Trust  are 
business  trusts  organized  under 
Massachusetts  law.  The  Reserve  Private 
Equity  Series  is  a  business  trust 
organized  imder  Delaware  law. 

2.  The  Manager  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  The  Manager  serves  as 
investment  manager  to  each  Series 
pursuant  to  an  investment  management 
agreement  between  the  manager  and 
each  Fund.  The  Manager  provides 
general  management  services  to  the 
Funds  and  is  responsible  for  the  day-to- 
day administration  of  the  Series' 
activities.  The  manager  is  paid  a  fee 
based  on  average  daily  net  assets  of  each 
Series. 

3.  The  Reserve  Private  Equity  Series 
currently  employs  subadvisers,  each  of 
which  is  registered  as  an  investment 
adviser  under  the  Advisers  Act.  The 
Reserve  Private  Equity  Series  currently 
employs  only  on  subadviser  for  each 
one  of  its  Series,  but  may  employ 
multiple  subadvisers  for  each  Series  in 
the  future.  The  other  Fimds  do  not  have 
Series  that  cinrently  employ 
subadvisers,  but  they  may  do  so  in  the 
future.  All  investment  decisions  for  the 
Series  that  employ  subadvisers  are  made 
by  the  subadvisers,  who  have 
discretionary  authority  to  invest  all  or  a 
portion  of  the  assets  of  a  Series,  subject 
to  the  general  supervision  of  the 
Manager  and  the  board  of  trustees  of 
each  Fimd.  The  Manager  recommends 
subadvisers  to  the  Fund's  board,  and 
also  will  recommend  the  termination  of 
a  subadviser  when  the  Manager  deems 

a  termination  to  lie  in  the  best  interests 
of  a  Series.  Subadvisers  provide 
advisory  services  puirsuant  to  a  written 
advisory  agreement  ("Subadvisory 
Agreement").  The  subadvisers'  fees  are 
paid  by  the  Manager  out  of  the  fees  paid 
by  a  Series  to  the  Manager  at  rates 
negotiated  by  the  Manager.  The  fees  are 
based  on  assets  allocated  to  the 
subadviser. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 


*  Applicants  request  that  the  order  also  extend  to 
(a)  Any  other  Series  organized  in  the  future,  and  (b) 


any  other  open-end  management  investment 
company  (a  '  Future  Company")  advised  or 
managed  by  the  Manager,  or  a  person  controlling, 
controlled  by.  or  under  common  control  with  the 
Manager,  in  the  future,  provided  that  such  Future 
Company  operates  in  the  same  manner  as  the  Funds 
and  complies  with  the  conditions  of  the  order 
requested  in  the  application. 


company's  outstanding  voting 
securities.  Rule  18f-2  imder  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  afiected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Applicants  request  an  exemption 
bam  section  lS(a)  of  the  Act  and  rule 
18f-2  to  permit  the  Funds  and  the 
Manager  to  enter  into  and  materially 
amend  Subadvisory  Agreements 
without  shareholder  approval. 

3.  Applicants  state  tnat  the  Series' 
shareholders  rely  on  the  Manager  for 
investment  management  and  expertise 
in  selecting  subadvisers.  The  Manager 
seeks  to  enhance  Series'  performance 
and  reduce  market  risk  by  allocating  a 
Series'  assets  among  multiple 
"specialist"  subadvisers.  Applicants 
state  that  the  Manager  employs  a 
comprehensive  screening  process  of 
reviewing  the  qualifications  and 
capabilities  of  potential  new 
subadvisers,  and  engages  in  a  thorough 
on-going  analysis  of  the  continued 
advisability  as  to  the  retention  of  its 
existing  subadvisers.  Applicants 
contend  that  the  Manager's  continuing 
quantitative  and  qualitative  evaluation 
of  the  subadvisers  will  permit  new 
subadvisers  to  be  introduced  or,  at  such 
time  as  multi-subadvisers  are  utilized, 
the  proportion  of  shareholders'  assets 
subject  to  particular  subadviser  styles  to 
be  reallocated,  to  the  extent  the  Manager 
deems  appropriate  to  achieve  the  overall 
investment  objectives  of  the  partioilar 
Series.  Applicants  assert  that 
shareholders  are,  in  effect,  electing  to 
have  the  Manager  select  one  or  more 
subadvisers  best  suited  to  achieve  each 
Series'  investment  objective.  Applicants 
state  that  the  subadvisers  are  concerned 
only  with  the  selection  of  portfolio 
investments  in  accordance  with  a 
Series'  investment  objectives  and 
policies. 

4.  Applicants  contend  that,  because 
sharehold'^rs  rely  on  the  Manager  for 
investment  results  and  overall 
management  services,  it  is  the 
investment  advisory  agreements  with 
the  Manager  ("Management 
Agreements")  over  which  shareholders 
should  exercise  control.  Management 
Agreements  would  continue  to  be 
subject  to  the  shareholder  approval 
requirements  of  section  1 5  of  the  Act. 

5.  Applicants  contend  that  requiring 
shareholder  approval  of  subadvisers  and 
Subadvisory  Agreements  would  impose 
costs  on  the  Series  without  advancing 
shareholder  interests.  Applicants  also 
believe  that  requiring  shareholder 
approval  of  new  subadvisers  and 
amendments  to  Subadvisory 
Agreements  would  prevent  the  Fimds 
from  promptly  and  timely  employing 
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subadvisers  best  suited  to  the  needs  of 
the  Series.  Applicants  believe  that 
shareholders'  interests  are  adequately 
protected  by  their  voting  rights  with 
respect  to  the  Management  Agreements 
and  the  responsibilities  assumed  by  the 
Manager  and  the  Funds'  boards. 

6.  Applicants  contend  that 
shareholders  will  be  provided  with 
adequate  information  about  subadvisers. 
Fimds'  prospectuses  and  statements  of 
additional  information  will  contain  all 
required  information  regarding  each 
subadviser.  Within  90  days  of  the  hiring 
of  a  new  subadviser,  a  Ftmd  will  furnish 
shareholders  with  all  the  information 
that  would  have  been  provided  in  a 
proxy  statement. 

7.  Section  8(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  frtjm  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  (he  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  For  the  reasons  stated  above, 
applicants  believe  that  the  requested 
exemptive  relief  satisfies  this  standard. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Series  may  rely  on  the 
order  requested  in  the.  application,  the 
operation  of  the  Series  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities,  as  defined 
in  the  Act,  of  the  Series  or,  in  the  case 
of  a  new  Series  whose  public 
shareholders  purchased  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplate  by  condition  2 
below,  by  the  sole  initial  shareholderfs) 
before  offering  shares  of  such  Series  to 
the  public. 

2.  Any  Series  relying  on  the  requested 
relief  will  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
application.  In  addition,  the  Series  will 
hold  itself  out  to  the  public  as 
employing  the  subadviser  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  Manager  has  ultimate 
responsibility  to  oversee  the  subadvisers 
and  recommend  their  hiring, 
termination,  and  replacement 

3.  The  Manager  will  provide 
management  and  administrative 
services  to  the  Funds  and,  subject  to  the 
review  and  approval  of  their  respective 
boards  of  trustees,  will  set  the  overall 
investment  strategies  of  the  Series; 
recommend  subadvisers;  where 
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appropriate,  allocate  and  reallocate  the 
assets  of  the  Series  among  subadvisers; 
and  monitor  and  evaluate  the 
investment  performance  of  the 
subadvisers,  including  their  compliance 
with  the  investment  objectives,  policies, 
and  restrictions  of  the  Series. 

4.  A  majority  of  each  board  of  trustees 
of  each  Fimd  will  be  persons  each  of 
whom  is  not  an  "interested  person"  of 
the  Fimd  (as  defined  in  section  2(a)(19) 
of  the  Act)  (the  "Independent 
Trustees"),  and  the  nomination  of  new 
or  additional  Independent  Trustees  will 
be  placed  within  the  discretion  of  the 
then  existing  Independent  Trustees. 

5.  The  Funds  wul  not  enter  into 
Subadvisory  Agreements  with  any 
subadviser  that  is  an  "affiliated  person." 
as  defined  in  section  2(a)(3)  of  the  Act, 
of  the  Series,  or  the  Manager  other  than 
by  reason  of  serving  as  a  subadviser  to 
one  or  more  of  the  Series  (an  "Affiliated 
Subadviser")  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  applicable  Series. 

6.  When  a  change  of^subadviser  is 
proposed  for  a  Series  with  an  Affiliated 
Subadviser,  the  board  of  trustees  of  the 
applicable  Fund  including  a  majority  of 
the  Independent  Trustees,  will  make  a 
separate  finding,  reflected  in  the 
minutes  of  the  meeting  of  the  board  of 
trustees  of  the  Fund,  that  the  change  of 
subadviser  is  in  the  best  interest  of  the 
Series  and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  torn  which 
the  Manager,  or  an  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

7.  No  director,  trustee,  or  officer  of  a 
Fund  or  the  Manager  will  own  directly 
or  indirectly  (other  than  through  a 
pooled  investment  vehicle  that  is  not 
controlled  by  any  such  director,  trustee, 
or  officer)  any  interest  in  a  subadviser 
except  for  ownership  of  interests  in  the 
Manager  or  any  entity  that  controls,  is 
controlled  by,  or  under  common  control 
with  the  Manager,  or  ownership  of  less 
than  1%  of  the  outstanding  securities  of 
any  class  of  equity  or  debt  securities  of 
a  publicly-traded  company  that  is  either 
a  subadviser  or  an  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  a  subadviser. 

8.  Within  90  days  of  the  hiring  of  any 
subadviser,  the  affected  Series  will 
furnish  its  shareholders  with  all 
information  about  the  new  subadviser 
that  would  be  included  in  a  proxy 
statement.  Such  information  will 
include  any  change  in  such  disclosure 
caused  by  the  addition  of  a  new 
subadviser.  The  Fund  will  meet  this 
condition  by  providing  shareholders, 
within  90  days  of  the  hiring  of  a 
subadviser  with  an  information         ' 
statement  meeting  the  requirements  of 


Regulation  14C  and  Schedule  14C  under 
the  Securities  Exchange  Act  of  1934 
("1934  Act").  The  information  statement 
also  will  meet  the  requirements  of  Item 
22  of  Schedule  14A  under  the  1934  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  purauant  to 
delegated  authority. 

Maigaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-24970  Filed  9-18-47;  8:45  tmj 
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Self-R«gul9tory  Organizations; 
Chicago  Slock  Exchange,  Inc.;  Ordar 
Granting  Approval  to  Propoaad  Rula 
Change  Ralating  to  Tier  I  Usting 
Standards  to  Adopt  a  Share  Prica 
Malntanance  Standard  for  Common 
Stock  Ustad  on  the  Exchange 

September  11, 1997. 

L  Introduction 

On  June  25, 1997,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
add  a  share  price  maintenance  standard 
for  common  stock  listed  on  Tier  I  of  the 
Exchange. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
R^istn-  on  July  8,  1997.3  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposal. 

n.  Description  of  the  Propoaai 

The  National  Securities  Markets 
Improvement  Act  of  1996  *  amended 
section  18  of  the  Securities  Act  of  1933  » 
to  provide  for  exclusive  federal 
registration  of  securities  listed,  or 
authorized  for  listing,  on  the  New  York 
Stock  Exchange  ("NYSE"),  the 
American  Stock  Exchange  ("Amex")  or 
listed  on  the  National  Market  System  of 
the  Nasdaq  Stock  Market  ("Nasdaq/ 
NMS").  or  any  other  national  securities 
exchange  designated  by  the  Commission 
by  rule  to  have  substantially  similar 
listing  standards  to  those  markets.  The 


'  15  U.S.C  7a<(bKl). 
>17CFR240.19b-t. 

^Securities  Exchange  Act  RaleMe  No.  3«7»S 
Oune  30.  1997).  62  FR  36594  (July  8.  1997). 
*Pub.  L.  104-290, 110  Stat  3416  (1996). 
•15U.S.C77.. 
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CHX  petitioned  the  SEC  in  February  of 
this  year  to  adopt  a  rule  finding  the 
CHX's  Tier  I  listing  standards  to  be 
substantially  similar  to  those  of  the 
NYSE,  Amex  or  Nasdaq/NMS.  If  the 
SEC  adopts  such  a  rule,  any  security 
listed  on  the  CHX  imder  its  Tier  I 
standards  would  be  exempt  from 
lemstiation  in  all  fifty  states. 

The  Commission  has  recently 
published  for  comment  proposed  Rule 
146(b)  which  would  designate  various 
exchanges'  listing  standuds  as  being 
substantially  similar  to  those  of  the 
NYSE,  Amex  or  Nasdaq/NMS."  The 
Commission  has  indicated  that  it 
preliminary  believes  that  the  only 
deficiency  in  the  CHX  Tier  I  standards, 
which  precludes  it  from  designating  the 
CHX  Tier  I  securities  as  qualifying,  is 
that  there  is  no  FpiniTunm  share  price 
requirement  for  continued  listing  on 
Tier  I.  If  such  deficiency  was  corrected, 
the  SEC  indicated  that  it  would  consider 
including  CHX's  Tier  I  securities  in  the 
final  Rule  146(b). 

As  a  result  of  the  above,  the  CHX  is 
proposing  to  amend  Article  XXVin. 
Rule  14  of  the  Exchange  rules  to  add  a 
mifiiiniim  share  price  requirement  for 
continued  listing  of  common  stock  on 
Tier  I.  The  proposed  amendment  is 
virtually  identical  to  Amex's 
requirement  In  essence,  the  proposed 
amendment  states  that  an  issuer  that  has 
a  common  stock  listed  under  Tier  I  that 
is  selling  for  a  substantial  period  of  time 
at  a  low  price  per  share  must  effect  a 
reverse  split  within  a  reasonable  period 
of  time  after  being  notified  that  the 
Exchange  deems  such  action  to  be 
appropriate.  The  proposed  amendment 
then  sets  forth  examples  of  pertinent 
factors  which  the  Exchange  will  review 
in  determining  whether  a  reverse  split  is 
appropriate.  Iflhe  issuer  fails  to  e^ct 
a  reverse  split,  then  the  Exchange  would 
initiate  a  proceeding  to  delist  the 
issuer's  common  stock  from  Tier  L 

HL  Diacuarioii 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  secxirities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b).' 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
section  6(b)(5)*  requirement  that  the 
riiles  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudiUent  and 


manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest"  New  Exchange  Rule  14(a)(4) 
provides  the  CHX  with  specific 
authority  to  require  an  issuer  with 
common  stock  listed  on  Tier  I  to  effect 
a  reverse  stock  split  when  the  issue  is 
gelling  for  a  substantial  period  of  time 
at  a  low  price  per  share.  If  such  issuer 
does  not  effect  a  reverse  split  of  the 
shares,  which  should  have  the  effect  of 
increasing  share  price,  within  a 
reasonable  period  of  time  after  being 
notified  that  the  Exchange  deems  the 
reverse  split  to  be  appropriate,  the 
Exchange  will  delist  the  issuer's  stock. 

In  establishing  criteria  to  uphold  the 
quality  of  its  market,  the  Commission 
believes  that  it  is  appropriate  for  the 
Exchange  to  have  a  maintenance 
standard  for  securities  selling  at  low 
prices  in  conjunction  with  the  other 
standards  for  listing  and  maintenance. 
The  Commission  finds  that  the  share 
price  maintenance  standard  is  a 
reasonable  measure  for  the  Exchange  to 
use  to  n"»'"*»'"  its  quality  control 
standards  for  issuers  listed  on  Tier  I  of 
the  Exchange  and  is  a  reasonable 
standard  to  use  to  remove  low-priced 
securities  from  the  Exchange.  As  noted 
above,  under  the  rule,  the  issuer  will 
have  the  opportimity  to  remedy 
concerns  about  stock  selling  at  a  low 
price  by  effactiiig  a  reverse  stock  split 

The  Commission  also  believes  that  the 
addition  of  the  share  price  maintenance 
standard  to  the  Exchange's  maintenance 
requirements  for  conunon  stock  should 
help  the  Exchange  monitor  the 
continued  financial  stability  of 
companies  listed  on  Tier  I  because  low 
share  prices  can  sometimes  be  the  result 
of  fin^cial  difficulty  with  the  issuer. 
The  maintenance  standard  will  also 
help  ensure  that  stocks  that  are  more 
susceptible  to  manipulation  will  not  be 
traded  on  the  Exchooge.  This  should 
protect  investors  and  the  public  interest 
consistent  with  section  6(b)(5)  of  the 
Act 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'»  that  the 
proposed  rule  change  (SR-CHX-97-17) 
is  approved. 

For  tbe  CommiMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFarUnd. 

Deputy  Secretary. 

(PR  Doc.  97-2486S  Filed  9-18-07;  8:45  am) 
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Ord«r  Granting  Approval  to  Propoaad 
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September  15, 1997. 

Self-Regulatory  OrganizationB;  Order 
Granting  Approval  to  Proposed  Rule  Change 
by  the  Chicago  Stock  Exchange.  Inc.,  Relating 
to  Listing  and  Trading  Standwds  for  Portfolio 
Depositary  Receipts. 

L  Introduction 

On  March  17, 1997.1  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Conunission").  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  V'Act'V  and  Rule  19b-4 
thereunder  .3  a  proposed  rule  change  to 
add  Rule  25  to  Article  XXVffl  of  CHX's 
rules  relating  to  the  listing  and  trading 
of  Portfolio  Depository  Receipts 
("PDRa"). 

The  proposed  rule  change  as  amended 
by  Amendment  Nos.  1.  2,  and  3, 
together  with  the  substance  of  the 
proposal,  was  pubtished  for  comment  in 
Securities  Exchange  Act  Release  No. 
38777  Oune  26. 1997)  62  FR  35866  (July 
2, 1997).  One  comment  letter  was 
received  in  response  to  the  proposal.* 

DL  Background  and  Description 

The  Exchange  proposes  to  adopt  new 
Rule  25  under  Article  XXVm  to 
accommodate  the  trading  of  PDRs, 
securities  which  are  interests  in  a  unit 
investment  trust  ("Trust")  holding  a 


•SecuritMS  Exchange  Act  Releaae  No.  38728. 
S«:uhUea  Act  Reteaae  No.  7422  (June  10. 1997). 
'15U.S.C78ffb). 
•15  U.S.C  78«bX5). 


*  In  approving  this  rule,  tbe  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fbnnatian.  15 
U.S.C.  78c(n- 

••15  U.S.C  78e(bX2). 

"  17  CFR  200.30-3(aKl2). 


<  Od  )una  4. 1997,  the  Exchange  filed  Amendment 
No.  1  to  this  rule  filing.  Amendment  No.  1 
supersedes  entirely  the  Exchange's  rule  filing  and 
was  incorporated  into  the  notice  in  its  entirety.  On 
June  17, 1997  and  June  24, 1997,  the  Exchange  filed 
Amendment  Nos.  2  and  3  respectively:  Amendment 
No.  3  replaces  Amendment  No.  2  in  its  entirety  and 
the  substance  of  Amendment  No.  3  was 
incorporated  into  the  notice.  See  letter  from  |.  Craig 
Long,  Attorney,  Foley  ft  Lardner,  to  Ivette  Lopez, 
Assistant  Director,  Market  Regulation.  Commission, 
dated  May  27,  1997  ("Amendment  No.  1")  and 
letters  from  David  T.  Rusoff,  Attorney,  Foley  ft 
Lardner,  to  Sharon  Lawsou,  Senior  Special  Counsel, 
Market  Regulation,  Commission,  dated  June  13, 
1997  ( "Amendment  No.  2 ')  and  June  18. 1997 
("Amendment  No.  3")  respectively. 

»15U.S.C78sO)Kl)- 

>17  CFR  240.196-1. 

*  See  Letter  from  James  F.  DuBy.  Executive  Vice 
Prasident  and  General  Counsel,  Legal  and 
Regulatory  Policy,  American  Stock  Exchange,  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated  July 
31. 1997  ("Amex  Comment  Letter"). 
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portfolio  of  securities  linked  to  an 
index.  Each  Trust  will  provide  investors 
with  an  instrument  that:  (i)  Closely 
tracks  the  underlying  portfolio  of 
securities,  (ii)  trades  like  a  share  of 
common  stock,  and  (iii)  pays  holders  of 
the  instrument  periodic  dividends 
proportionate  to  those  paid  with  respect 
to  the  underlying  portfolio  of  securities, 
less  certain  expenses  (as  described  in 
the  Trust  prospectus). 

Under  tne  proposal,  the  exchange  may 
list  and  trade,  or  trade  pursuant  to 
unlisted  trading  privileges  ("UTP"), 
PDRs  based  on  one  or  more  stock 
indexes  or  securities  portfolios.  PDRs 
based  on  each  particiUar  stock  index  or 
portfolio  shall  be  designated  as  a 
separate  series  and  identified  by  a 
unique  symbol.  The  stocks  that  are 
included  in  an  index  or  portfolio  on 
which  PDRs  are  based  shall  be  selected 
by  the  Exchange,  or  by  such  other 
person  as  shall  have  a  proprietary 
interest  in  and  authorized  use  of  such 
index  or  portfolio,  and  may  be  revised 
as  deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index  or  portfolio.  As  discussed  in 
more  detail  below.  CHX  intends  to  trade 
two  existing  PDRs  currently  traded  on 
the  American  Stock  Exchange 
("Amex")— Standard  &  Poor's 
Depositary  Receipts  ("SPDRs")  and 
Standard  &  Poor's  MidCap  400 
Depositary  Receipts  ("MidCap 
SPDRs")— -piusuant  to  UTP  upon 
approval  of  these  listing  standards.  CHX 
is  not  asking  for  permission  to  list 
SPDRs  or  MidCap  SPDRs  at  this  time, 
but  rather  will  trade  SPDRs  and  MidCap 
SPDRs  pursuant  to  unlisted  trading 
privileges  once  the  generic  listing 
standards  set  forth  herein  are  approved. 
Pursuant  to  Rule  12f-5  under  the  Act. 
in  order  to  trade  a  particular  class  or 
type  of  security  pursuant  to  unlisted 
trading  privileges.  CHX  must  have  rules 
providing  for  transactions  in  such  class 
or  type  of  security.  The  Amex  has 
enacted  listing  standards  for  PDRs,  and 
CHX's  proposed  rule  change  is  designed 
to  create  similar  standards  for  PDR 
listing  and/or  trading  on  CHX. 

If  at  a  later  time^HX  and  the  issuer 
of  the  product  desire  to  list  SPDRs  and 
MidCap  SPDRs  or  any  other  PDRs  on 
the  Exchange,  the  Exchange  will  request 
Commission  approval  for  that  listing  in 
a  separate  proposed  rule  change  filed 
pursuant  to  Section  19(b)of  the  Act' 


•The  Commission  notes  that  CHX,  if  it  were  to 
file  a  proposed  rule  change  to  list  and  trade  a  new 
PDR.  would  have  to  request  the  appropriate 
exemptions  for  tbe  new  product  under  the 
Investment  Company  Act  of  1940  ("Investment 
Company  Act")  (such  as  those  exemptions 
requested  ior  SPDRs  and  MidCap  SPDRs),  such  an 
exemption  from  Investment  Company  Act  Section 


Additionally,  in  the  event  a  new  PDR  is 
listed  on  another  exchange  using  listing 
standards  that  are  different  than  current 
CHX  listing  standards  or  the  CHX  listing 
standards  proposed  in  this  filing,  the 
CHX  will  file  a  proposed  rule  change 
pursuant  to  Section  19(b)  of  the  Act  to 
adopt  the  listing  standard  before  it 
trades  that  PDR  pursuant  to  unlisted 
trading  privileges. 

Criteria  for  Initial  and  Continued  Listing 

In  connection  with  an  initial  listing, 
the  Exchange  proposes  that,  for  each 
Trust  of  PDRs,  the  Exchange  will 
establish  a  minimntri  number  of  PDRs 
required  to  be  outstanding  at  the  time  of 
commencement  of  Exchange  trading, 
and  such  minimum  number  will  be  filed 
with  the  Commission  in  connection 
with  any  required  submission  under 
Rule  19b-4  for  each  Trust.  If  the 
Exchange  trades  a  particular  PDR 
pursuant  to  unlisted  trading  privileges, 
the  Exchange  will  follow  the  listing 
exchange's  determination  of  the 
appropriate  minimum  number. 

Because  the  Trust  operates  an  open- 
end  type  basis,  and  because  the  number 
of  PDR  holders  is  subject  to  substantial 
fluctuations  dependiiig  on  market 
conditions,  the  Exchange  believes  it 
would  be  inappropriate  and 
burdensome  on  PDR  holders  to  consider 
suspending  trading  in  or  delisting  a 
series  of  PDRs,  wi&  the  consequent 
termination  of  the  Trust,  imless  the 
number  of  holders  remains  severely 
depressed  during  an  extended  time 
period.  Therefore,  twelve  months  after 
the  formation  of  a  Trust  and 
commencement  of  Exchange  trading,  the 
Exchange  will  consider  suspension  of 
trading  in,  or  removal  from  listing  of,  a 
Trust  when,  in  its  opinion,  further 
dealing  in  such  securities  appears 
unwarranted  imder  the  following 
circumstances: 

(a)  If  the  Trust  on  which  the  PDRs  are 
based  has  more  than  60  days  remaining 
imtil  termination  and  there  have  been 
fewer  than  50  record  and/or  beneficial 
holders  of  the  PDRs  for  30  or  more 
consecutive  trading  days;  or 

(b)  If  the  index  on  which  the  Trust  is 
based  is  no  longer  calculated,  or 

(c)  If  such  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable. 

A  Trust  shall  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs  will 
be  redeemed  in  accordance  with 
provisions  of  the  Trust  prospectus.  A 
Trust  may  also  terminate  imder  such 
other  conditions  as  may  be  set  forth  in 


the  Trust  prospectus.  For  example,  the 
sponsor  of  the  Trust  ("Sponsor"), 
following  notice  to  PDR  holders,  shall 
have  discretion  to  direct  that  the  Trust 
be  terminated  if  the  value  of  securities 
in  such  Trust  fiedls  below  a  specified 
amoimt 

Trading  of  PDRs 

Dealings  in  PDRs  on  the  Exchange 
will  be  conducted  pursuant  to  the 
Exchange's  general  agency-auction 
trading  rules.  The  Exchange's  general 
dealing  and  settlement  rules  v^  apply, 
including  its  rules  on  clearance  and   . 
settlement  of  securities  transactions  and 
its  equity  margin  rules.  Other  generally 
applicable  Exchange  equity  rules  and 
pnjcedures  will  also  apply,  including, 
among  others,  rules  governing  the 
priority,  parity  and  precedence  of  ordos 
and  the  responsibilities  of  specialists.* 

With  respect  to  trading  huts,  the 
trading  of  PDRs  will  be  halted,  along 
with  the  trading  of  all  other  listed  or 
traded  stocks,  in  the  event  the  "circuit 
breaker"  thresholds  of  CHX  Article  DC, 
Rule  10 A  are  reached.  In  addition,  for 
PDRs  tied  to  an  index,  the  triggering  of 
futures  price  limits  for  the  Standard  & 
Poor's  500  Composite  Price  Index  ("S&P 
500  Index"),  Standard  &  Poor's  100 
Composite  Price  Stock  Index  ("SAP  100 
Index"),  or  Major  Market  Index  ("MMT^ 
futures  contracts  will  not.  in  itselfr 
result  in  a  halt  in  PDR  trading  or  a 
delayed  opening.  However,  the 
Exchange  could  consider  such  an  event, 
along  with  other  factors,  such  as  a  halt 
in  trading  in  S&P  100  Index  Options 
("OEX"),  S&P  500  Index  Options 
("SPX").  or  MMI  Options  ( "XMI"),  in 
deciding  whether  to  halt  trading  in 
PDRs. 

Under  the  proposed  rule  change,  the 
Exchange  will  issue  a  cinmlar  to 
members  informing  them  of  Exchange 
policies  regarding  trading  halts  in  such 
securities.  The  circular  will  make  clear 
that,  in  addition  to  other  factors  that 
may  be  relevant,  the  Exchange  may 
consider  factors  such  as  those  set  forth 
in  Article  XXXVI,  Rule  19,  the 
Exchange's  rule  governing  trading  halts 
for  Basket  trading  (except  that  the  term 
"Basket"  shall  be  replaced  by  "stock 
index")  in  exercising  its  direction  to 


22(d)  and  Rule  22c-l  thereunder  to  allow  the  PDR 
to  trade  in  the  secondary  market 


•Tbe  Commission  notes  that  CHX  has  stated  its 
intention  to  file  a  proposed  rule  change  in  the  near 
future  in  order  to  create  a  know-your-customer  rule 
in  which  a  member,  before  recommending  a 
transaction  in  a  security,  would  have  to  use  due 
diligence  to  learn  the  essential  facts  relatii^  to 
every  customer,  every  order,  and  every  account 
accepted  by  the  member.  Telephone  call  between 
Craig  Long,  Attorney.  Foley  ft  Lardner,  Sharon 
Lawaoo.  Senior  Special  Counsel,  Market 
Regulation,  Commission,  and  Heather  Seidel. 
Attoraey,  Market  Regulation,  Commission,  on  July 
29, 1997. 
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halt  or  suspend  trading.  For  a  PDR 
based  on  an  index,  these  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  the  primary  market(s) 
for  any  combination  of  underlying 
stocks  accounting  for  20%  or  more  of 
the  applicable  cvurent  index  group 
value,  or  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present 

Disclosure 

Proposed  Rule  25  of  Article  XXVm 
requires  that  members  and  member 
organizations  provide  to  all  purchasers 
of  each  series  of  PDRs  a  written 
description  of  the  terms  and 
characteristics  of  such  securities,  in  a 
form  approved  by  the  Exchange,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  such  series  of  PDRs 
is  delivered  to  such  purchaser.  In  this 
regard,  a  member  or  member 
organization  carrying  an  omnibus 
account  for  a  non-member  broker-dealer 
will  be  required  to  inform  such  non- 
member  that  execution  of  an  order  to 
purchase  PDRs  for  such  omnibus 
account  will  be  deemed  to  constitute  an 
agreement  by  the  non-member  to  make 
such  written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  member  and 
member  organizations.  The  written 
description  must  be  included  with  any 
sales  material  on  that  series  of  PDRs  that 
a  member  provides  to  customers  or  the 
public.  Moreover,  other  %vTitten 
materials  provided  by  a  member  or 
member  organization  to  customers  or 
the  public  iriaking  specific  reference  to 
a  series  of  PDRs  as  an  investment 
vehicle  must  include  a  statement  in 
substantially  the  following  form:  "A 
circular  describing  the  terms  and 
characteristics  of  [the  series  of  PDRs]  is 
available  from  your  broker.  It  is 
reconmiended  that  3rau  obtain  and 
review  such  circular  before  purchasing 
[the  series  of  PDRs].  In  addition,  upon 
request  you  may  obtain  from  your 
broker  a  prospectus  for  (the  series  of 
PDRsj."  Additionally,  as  noted  above, 
the  Exchange  requires  that  members  and 
member  organizations  provide 
customers  with  a  copy  of  the  prospectus 
for  a  series  of  PDRs  upon  request. 

With  respect  to  disclosure,  because 
SPDRs  and  MidCap  SPDRs  will  be 
traded  pursuant  to  unlisted  trading 
privileges  and  will  not  be  listed  on  CHX 
at  this  time,  CHX  does  not  intend  to 
create  its  own  product  description  to 
satisfy  the  requirements  of  proposed 
Rule  25(c)  of  Article  XXVIII.  which 
reqiiires  members  to  provide  to 
purchasers,  a  written  description  of  the 
terms  and  characteristics  of  SPDRs  and 


MidCap  SPDRs  in  a  form  approved  by 
the  Exchange.  Instead,  the  CHX  will 
deem  a  member  or  member  organization 
to  be  in  compliance  with  this 
requirement  if  the  member  delivers 
either  (i)  The  current  product 
description  produced  by  the  Amex  from 
time  to  time,  or  (ii)  the  current 
prospectiis  for  the  SPDR  or  MidCap 
SPDR,  as  the  case  may  be.'  It  will  be  the 
member's  responsibility  to  obtain  these 
materials  directly  from  Amex"  for 
forwarding  to  purchasers  in  the  time 
frames  prescribed  by  CHX  and 
Commission  rules.  The  CHX  will  notify 
members  and  member  organizations  of 
this  requirement  in  a  notice  to  members. 

Notwithstanding  the  foregoing 
discussion  concerning  the  applicability 
of  the  Exchange's  equity  trading  rules  to 
PDRs  generally,  the  Intermarket  Trading 
System  ("ITS")  rules  briefly  will  not  be 
applicable  to  SPDRs  and  MidCap  SPDRs 
traded  on  the  CHX  pursuant  to  imlisted 
trading  privileges.  Currently,  ITS  is 
being  modified  in  order  to  accommodate 
trading  in  a  tniniiniim  variation  of  '^M*, 
but  the  changes  are  not  yet  complete. 
When  such  changes  are  made,  which  is 
expected  in  the  near  future,  CHX 
intends  to  request  that  SPDRs  and 
MidCap  SPDRs  be  designated  as  ITS 
Securities.  At  such  time  as  they  are 
designated  ITS  securities,  the  ITS  rules 
will  apply  to  trading  in  SPDRs  and 
MidCap  SPDRs. 

The  cxirrent  inapplicabilify  of  the  ITS 
rules  means,  among  other  things,  that 
the  ITS  trade-throiigh  rule  will  not 
apply.  However,  the  CHX's  BEST  Rule. 
Article  XX.  Rule  37(a).  will  still  be 
applicable  to  SPDRs  and  MidCap 
SPDRs,  thereby  guaranteeing  the 
execution  of  certain  agency  orders  on 
the  basis  of  the  size  and  price  associated 
with  the  best  bid  (for  a  sell  order)  or  best 
oBer  (for  a  buy  order)  among  the  Amex, 
Boston,  Cincinnati,  Chicago,  New  York, 
Pacific,  Philadelphia  and  the 
Intermarket  Trading  System/Computer 
Assisted  Execution  System  quote,  which 
quote  is  defined  in  SR-CHX-97-Q  as  the 


"ITS  BBO."  0  Because  SPDRs  and 
MidCap  SPDRs  are  not  traded  in  all  of 
these  market  centers."*  for  purposes  of 
this  filing  only,  the  ITS  BBO  is  limited 
to  those  market  centers  listed  above  that 
trade  SPDRs  and  MidCap  SPDRs."  For 
example,  if  a  CHX  specialist  receives  an 
agency  limit  order  for  a  SPDR.  so  long 
as  all  of  the  eligibilify  requirements  of 
the  BEST  Rule  are  met,  the  specialist 
will  be  required  to  execute  that  order  if 
there  has  been  a  price  penetration  in  the 
primary  market.  In  addition,  if  the 
Amex  specialist  is  disseminating  the 
best  quote  for  SPDRs,  the  CHX  specialist 
will  be  required  to  execute  eligible 
agency  market  orders  for  SPDRs  at  the 
price  quoted  on  the  Amex,  even  if  the 
CHX  specialist  is  not,  himself,  quoting 
at  that  price.  The  CHX  SPDR  and 
MidCap  SPDR  specialist  will  have  the 
ability  to  monitor  the  current  quotations 
being  disseminated  by  the  Amex 
specialist  on  a  real-time  basis.  The 
quotations  for  SPDRs  and  MidCap 
SPDRs  are  disseminated  through  the 
Consolidated  Quotation  System  and  are 
available  for  viewing  by  the  CHX 
specialist  at  his  or  her  post.  Finally,  the 
CHX  specialist  will  have  access  to  the 
Amex  throu^  the  Amex's  PER  System 
(albeit  through  a  correspondent  firm). 
This  will  enable  the  CHX  specialist  to 
place  limit  orders  on  the  Amex 
specialist's  book  or  send  market  orders 
to  the  Amex  specialist  for  execution 
against  the  Amex  specialist's  quote.  In 
its  filing.  CHX  states  that  these  factors 
should  tninimim  the  possibility  that  a 


'CHX  plan*  to  notity  its  maoiberi  in  an 
infbrmabon  circular  that  it  i«  tbair  rasponsibility  to 
inform  customers  of  tlie  nature  and  terms  of  SPDRa 
an  MidCap  SPDRa  prior  to  recommending  their 
putchaae.  The  drctilar  also  states  that  members 
must  deliver  a  SPDR  or  MidCap  SPDR  product 
description  to  all  purchases  of  the  products  and  that 
they  must  provide  the  prospectus  upon  request 

*The  Commission  notes  that  Amex,  in  ita 
comment  letter  to  this  rule  filing,  stated  that  the 
Distributor  does  not  have  responsibility  for 
disseminating  the  SPDR  and  MidCap  SPDR  product 
descriptions:  therefore.  CHX  members  cannot 
obtain  the  product  description  from  the  Distributor, 
as  noted  in  the  notice  release,  but  can  obtain  its 
form  Ameoi.  See  Amex  Comment  Latter,  supra  note 
4,  and  Sectioo  m  infra. 


•The  Commisaion  notes  that  SR-CHX-e7-.4.  aa 
amended  to  remove  the  phrase  "size  and  price 
associated  with  the"  from  the  filing,  has  become 
effective.  See  Securities  Exchange  Act  Release  ^4o. 
38772  (June  25. 1997).  In  addition,  CHX  reprasonU 
that  it  will  submit  a  separate  rule  filing  pursuant 
to  Section  19(b)(2)  of  the  Act  further  amending  the 
BEST  Rule  to  add  size  and  price  to  the  definition 
of  the  rrS/BBO.  Phone  conversation  between  David 
RuaoS.  Attorney.  Foley  k  Lardnar,  and  David 
Sieradzki,  Attorney,  Market  Regulation. 
Coounission.  on  June  17,  1997. 

«>  Currently  SPDRs  and  MidCap  SPDRs  are  only    . 
traded  on  Amax. 

"  Undar  the  BEST  Rule,  Exchange  q>acialisia  are 
required  to  guarantee  executions  of  all  agency 
market  and  limit  orders  for  Dual  Trading  System 
issues  from  100  up  to  and  including  2099  sharea. 
Subject  to  the  requirements  of  the  short  sale  rule, 
the  specialist  must  fill  all  agency  market  orders  at 
a  price  equal  to  or  better  than  the  ITS  BBO.  For  all 
agency  limit  orders  in  Dual  Trading  System  issues, 
the  specialist  must  fill  the  order  if:  (1)  The  ITS  BBO 
at  the  limit  price  has  been  exhausted  in  the  primary 
market:  (2)  there  has  been  a  price  penetration  of  the 
limit  in  the  primary  market  (generally  known  as  a 
trade-through  of  a  CHX  limit  order);  or  (3)  the  isaue 
is  trading  at  the  limit  price  on  the  primary  market 
unless  it  can  be  demonstrated  that  the  order  would 
not  have  been  executed  if  it  had  been  transmitted 
to  the  primary  market  or  the  broker  and  specialiat 
agree  to  a  specific  volume  related  to.  or  other 
criteria  for,  requiring  a  fill. 


CHX  originated  trade-through  will 
occur. 

SPDRs  and  MidCap  SPDRs  Generally 

As  discussed  above,  rules  to 
accommodate  the  trading  of  PDRs 
generally  on  Amex,  along  with  Amex's 
trading  of  SPDRs  and  MidCap  SPDRs, 
were  previously  approved  by  the 
Commission.  ^^  The  information 
provided  below  is  intended  to  provide 
a  description  of  how  SPDRs  and 
MidCap  SPDRs  are  created  and  traded 
and  is  almost  identical  to  that  discussed 
in  the  original  Amex  Approval  Order. 
The  Sponsor  of  each  series  of  PDRs 
traded  on  the  Amex  is  PDR  Services 
Corporation,  a  wholly-owned  subsidiary 
of  the  Amex.  The  PDRs  are  issued  by  a 
Trust  in  a  specified  minimum  aggregate 
quantity  ("Creation  Unit")  in  return  for 
a  deposit  consisting  of  specified 
numbers  of  shares  of  stock  plus  a  cash 
amoimt. 

The  first  Trust  to  be  formed  in 
connection  with  the  issuance  of  PDRs 
was  based  on  the  S&P  500  Index,  known 
as  Standard  &  Poor's  Depositary 
Receipts  ("SPDRs").  SPDRs  have  been 
trading  on  the  Amex  since  January  29, 
1993.  The  second  Trust  to  be  formed  in 
connection  with  the  issuance  of  PDRs 
was  based  on  the  S&P  MidCap  400 
Index,"  known  as  Standard  &  Poor's 
MidCap  400  Depositary  Receipts 
("MidCap  SPDRs"). i«  The  Sponsor  of 
the  two  Trusts  has  entered  into  trust 
agreements  with  a  trustee  in  accordance 
with  Section  26  of  the  Investment 
Clompany  Act  of  1940.  PDR  Distributors, 
Inc.  ("Distributor")  acts  as  underwriter 
of  both  SPDRs  and  MidCap  SPDRs  on  an 
agency  basis.  The  Distributor  is  a 
registered  broker-dealer,  a  member  of 
the  National  Association  of  Securities 
£)ea]er8,  Inc.,  and  a  wholly-owned 
subsidiary  of  Signatu^re  Financial  Group, 
Inc. 

SPDR  and  MidCap  SPDR  Creation 

All  orders  to  create  SPDRs  or  MidCap 
SPDRs  in  creation  unit  size  must  be 
placed  with  the  Distributor,  and  it  is  the 
responsibility  of  the  Distributor  to 
transmit  such  orders  to  the  Trustee.*' 


»»  See  Securities  Exchange  Act  Release  No.  31591 
(December  11, 1992),  57  FR  60253  (December  18, 
1992)  ("Amex  Approval  Order"). 

"The  S*P  MidCap  400  Index  is  a  capitalization- 
weighted  index  of  400  actively  traded  securities 
that  includes  issues  selected  from  a  population  of 
1,700  securities,  each  with  a  year-end  market-value 
capitalization  of  between  S200  million  and  $5 
billion.  The  issues  included  in  the  Index  cover  a 
broad  range  of  major  industry  groups,  including 
industrials,  transportation,  utilities,  and  financials. 

"  See  Securities  Exchange  Act  Release  No.  35534 
(March  24.  1995),  60  FR  16686  (March  31. 199S) 
("Amex  MidCap  Approval  Order"). 

"  To  be  eligible  to  place  orders  to  create  MidCap 
SPDRs  as  described  below,  an  entity  or  person 


Payment  with  respect  to  creation  orders 
placed  through  the  Distribution  will  be 
made  by:  (1)  The  "in-kind"  deposit  with 
the  Trustee  of  a  specified  portfolio  of 
securities  that  is  formulated  to  mirror,  to 
the  extent  practicable,  the  component 
securities  of  the  imderlying  index  or 
portfolio,  and  (2)  a  cash  payment 
sufficient  to  enable  the  Trustee  to  make 
a  distribution  to  the  holders  of 
beneficial  interests  in  the  Trust  on  the 
next  dividend  payment  date  as  if  all  the 
securities  had  been  held  for  the  entire 
accumulation  period  for  the  distribution 
("Dividend  Equivalent  Payment"), 
subject  to  certain  specified  adjustments. 
The  securities  and  cash  accepted  by  the 
trustee  are  referred  to,  in  the  aggregate, 
as  a  "Portfolio  Deposit"  "  Upon  receipt 
of  a  Portfolio  Deposit  in  payment  for  a 
creation  order  placed  throtigh  the 
Distributor  as  described  above,  the 
Trustee  will  issue  a  specified  number  of 
SPDRs  or  MidCap  SPDRs,  which 
aggregate  numbers  are  referred  to  as  a 
"Creation  Unit"  Currently,  a  Creation 
Unit  will  be  made  up  of  25,000  MidCap 
SPDRs  or  50,000  SPDRs.^^  individual' 
SPDRs  or  MidCIap  SPDRs  can  then  be 
traded  in  the  secondary  market  like 
other  equity  securities.  Portfolio 
Deposits  are  expected  to  be  made 
primarily  by  institutional  investors, 
arbitragers,  and  the  Exchange  sp>ecialist. 
The  price  of  SPDRs  and  MidCap  SPDRs 
will  be  based  on  a  current  bid/offer 
market.  The  minimum  fraction  for 
trading  in  SPDRs  and  MidC:ap  SPDRs  on 
Amex  is  V64ths.  The  CHX.  has  proposed 
this  same  minimum  variation  for  the 
trading  of  SPDRs  and  MidCap  SPDRs  on 
CMX. 

The  Trustee  or  Sponsor  will  make 
available:  (1)  On  a  daily  basis,  a  list  of 
the  names  and  required  number  of 
shares  for  each  of  the  securities  in  the 
current  Portfolio  Deposit;  (2)  on  a 


either  must  be  a  participant  in  the  Continuous  Net 
Settlement  ("CNS")  system  of  the  National 
Securities  Qearing  Corporation  ("NSCC")  or  a 
Depository  Trust  Company  ("DTC")  participant. 
Upon  acceptance  of  an  order  to  create  MidCap 
SPDRs,  the  Distributor  will  instruct  the  Trustee  to 
initiate  the  book-entry  movement  of  the  appropriate 
number  of  MidCap  SPDRs  to  the  eccount  of  the 
entity  placing  the  order.  MidCap  SPDRs  will  be 
maintained  in  book-entry  form  at  DTC. 

••A  Portfolio  Deposit  also  will  include  a  cash 
payment  equal  to  a  pro  rata  portion  of  the  dividends 
accrued  on  the  Trust's  portfolio  securities  since  the 
last  dividend  payment  by  the  Trust,  plus  or  minus 
an  amount  designed  to  compensate  for  any 
difference  between  the  net  asset  value  of  the 
Portfolio  Deposit  and  the  underlying  Index  caused 
by,  among  other  things,  the  fact  that  a  Portfolio 
Deposit  cannot  contain  fractional  shares. 

"  The  Trust  will  issue  SPDRs  in  exchange  for 
"Portfolio  Deposits  '  of  all  of  the  S&P  500  Index 
securities,  weighted  according  to  their 
representation  in  the  Index.  TTie  Trust  is  structured 
so  that  the  net  asset  value  of  an  individual  SPDR 
should  equal  one-tenth  of  the  value  of  the  SAP  SUO 
Index. 


Qunute-by-minute  basis  throughout  the 
day,  a  niunber  representing  the  value 
(on  a  per  SPDR  or  MidCap  SPDR  basis) 
of  the  setnirities  portion  of  a  Portfolio 
Deposit  in  effect  on  such  day;  and  (3)  on 
a  daily  basis,  the  acctmiulated 
dividends,  less  expenses,  per 
outstanding  SPDR  or  MidCap  SPDR.»« 

Redemption  of  SPDRs  and  MidCap 
SPDRs 

SPDRs  and  MidCap  SPDRs  in 
Creation  Unit  size  aggregations  mil  be 
redeemable  in  kind  by  tendering  them 
to  the  Trustee.  While  holders  may  sell 
SPDRs  and  MidCap  SPDRs  in  the 
secondary  market  at  any  time,  they  must 
accimaulate  at  least  50,000  (or  multiples 
thereof)  to  redeem  SPDRs  or  25,000  (or 
multiples  thereof)  to  redeem  MidCap 
SPDRs  through  the  Trust.  SPDRs  and 
MidCDap  SPDRs  will  remain  outstanding 
until  redeemed  or  until  the  termination 
of  the  Trust.  Creation  Units  will  be 
redeemable  on  any  business  day  in 
exchange  for  a  portfolio  of  the  securities 
held  by  the  Trust  identical  in  weighting 
and  composition  to  the  securities 
portion  of  a  Portfolio  Deposit  in  efiect 
on  the  date  a  request  is  made  for 
redemption,  together  with  a  "Cash 
Component"  (as  defined  in  the  Trust 
prospectus),  including  accumulated 
dividends,  less  expenses,  through  the 
date  of  redemption.  The  number  of 
shares  of  each  of  the  securities 
transferred  to  the  redeeming  holder  will 
be  the  niunber  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Deposit 
on  the  day  a  redemption  notice  is 
received  by  the  Trustee,  multiplied  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fees  may  be 
charged  in  coimection  with  the  creation 
and  redemption  of  Creation  Units.  The 
Trustee  will  cancel  all  tendered 
Creation  Units  upon  redemption.*' 

Distribution  of  SPDRs  and  MidCap 
SPDRs 

The  SPDR  Trust  and  the  MidCap 
SPDR  Trust  pay  dividends  quarterly. 


"  The  Trustee  of  the  SPDR  Trust  will  ha  ve  the 
right  to  vote  any  of  the  voting  stocks  held  by  the 
Trust,  and  will  vote  such  stocks  of  each  issuer  in 
the  same  proportion  as  all  other  voting  shares  of 
that  issuw  voted  Therefore,  SPDR  holders  will  not 
be  able  to  directly  vote  the  shares  of  the  issuers 
underlying  the  SPDRs. 

'•An  investor  redeeming  a  Creation  Unit  will 
receive  Index  securities  and  cash  identical  to  the 
Portfolio  Deposit  required  of  an  investor  wishing  to 
purchase  a  Creation  Unit  on  that  particular  day. 
Since  the  Trust  will  redeem  in  kind  rather  than  for 
cash,  the  Trustee  will  not  be  forced  to  maintain 
cash  reserves  for  redemptions.  This  should  allow 
the  Trust's  resources  to  be  committed  as  fully  as 
possible  to  tracking  the  underlying  Index,  enabling 
the  Trust  to  track  the  Index  more  closely  than  other 
basket  products  tbat  must  allocate  a  poitian  of  their 
asaata  for  cash  redemptions. 
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The  regular  quarterly  ex-dividend  date 
for  SPDRs  and  MidCap  SPDRs  is  the 
third  Friday  in  March.  June.  September, 
and  Decemt)er,  unless  that  day  is  a  New 
York  Stock  Exchange  holiday,  in  which 
case  the  ex-dividend  date  will  be  the 
preceding  Thursday.  Holders  of  SPDRs 
and  MidCap  SPDRs  on  the  business  day 
preceding  the  ex-dividend  date  will  be 
entiUed  to  receive  an  amount 
representing  dividends  accumidated 
through  the  quarterly  dividend  period 
preceding  such  ex-dividend  date  net  of 
fees  and  expenses  for  such  period.  The 
payment  of  dividends  will  be  made  on 
the  last  Exchange  business  day  in  the 
calendar  month  following  the  ex- 
dividend  date  ("Dividend  Payment 
Date").  On  the  Dividend  Payment  Date, 
dividends  payable  for  those  securities 
with  ex-dividend  dates  following  within 
the  period  from  the  ex-dividend  date 
most  recently  preceding  the  current  ex- 
dividend  date  will  be  distributed.  The 
Triistee  wiU  compute  on  a  daily  basis 
the  dividends  accumulated  within  each 
quarterly  dividend  period.  Dividend 
payments  will  be  made  through  DTC 
and  its  participants  to  all  such  holders 
with  funds  received  from  the  Trustee. 
The  MidCap  SPDR  Trust  intends  to 
make  the  DTC  DRS  available  for  use  by 
MidCap  SPDR  holders  through  DTC 
participant  brokers  for  reinvestment  of 
their  cash  proceeds.  The  DTC  DRS  is 
also  available  to  holders  of  SPDRs. 
Because  some  brokers  may  choose  not  to 
offer  the  DTC  DRS.  an  interested 
investor  would  have  to  consult  his  or 
her  broker  to  ascertain  the  availability  of 
dividend  reinvestment  through  that 
broker.  The  Trustee  will  use  the  cash 
proceeds  of  MidCap  SPDR  holders 
participating  in  the  reinvestment  to 
obtain  the  Index  securities  necessary  to 
create  the  requisite  number  of  SPDRs.*" 
Any  cash  remaining  will  be  distributed 
pro  rata  to  participants  in  the  dividend 
reinvestment. 

nL  Suminary  of  Commeiits 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change,  firom  Amex.*'  Amex 
commented  on  two  aspects  of  the 
proposal,  the  requirement  that  CHX 
members  deliver  a  product  description 
to  purchasers  of  PDRs  no  later  than  the 
time  a  confirmation  is  delivered  to  the 
purchasers,  and  on  the  trading  of  SPDRs 
and  MidCap  SPDRs  pursuant  to  the  ITS. 

With  regard  to  the  first  issue,  Amex 
notes  that  CHX  will  not  create  its  own 
product  description  but  will  deem  its 


members  in  compliance  with  the 
delivery  requirement  if  it  delivers 
Amex's  current  product  description  or 
the  current  SPDR  or  MidCap  SPDR 
prospectus,  as  applicable.  CHX  does  not 
intend  to  supply  these  materials  to  its 
members  but  will  require  them  to  obtain 
the  dociunents  fit>m  Amex  or  the 
distributor  of  SPDRs  and  MidCap 
SPDRs. 

Amex  states  that  is  does  not  object  to 
the  occasional  request  for  prospectuses 
and  Product  Descriptions  made  in 
connection  with  trades  on  CHX,  but 
reserves  the  right  to  charge  a  reasonable 
amount  for  the  materials,  if  it  finds  that 
the  requests  become  burdensome.  ** 
Amex  also  notes  that  the  Distributor  is 
not  responsible  for  providing  the 
Product  Descriptions,  that  it  is  Amex's 
responsibility  to  provide  the  materials 
to  Amex  members  in  connection  with 
the  Exchange  trading  and  compliance 
with  Amex  Rule  1000. 

Second,  while  Amex  acknowledges 
that  SPDRs  and  MidCap  SPDRs  are  not 
traded  through  ITS  at  this  time  because 
ITS  cannot  currently  handle  trading  in 
'/^ths  (the  minimum  increment  for 
MidCap  and  SPDRs  MidCap),  it  is 
concerned  about  the  future  application 
of  ITS  rules  to  trading  of  SPDRs  and 
MidCap  SPDRs  due  to  ongoing 
modifications  to  ITS  to  permit 
commitments  to  trade  in  increments  as 
small  as  i/^5«ths.  Amex  states  that 
SPDRs  and  MidCap  SPDRs  be 
designated  as  ITS  securities  once  these 
system  changes  are  made.  Amex  states 
that  while  it  has  no  objection  to  the  use 
of  ITS  as  an  intermarket  access 
mechanism  for  trading  of  SPDRs  and 
MidCap  SPDRs,  it  has  serious  concerns 
about  die  application  of  ITS  trade 
through  procedures  to  the  trading  of 
these  products  because  of  the  nature  of 
the  pioduct  in  that  they  are  priced  quite 
difierendy  from  common  stocks 

Specifically,  because  of  the  extreme 
frequency  of  quotation  changes  in 
SPDRs  and  MidCap  SPDRs.  Amex 
believes  that  cancellation  or  expiration 
of  ITS  commitments  in  these  products 
would  pose  proportionally  greater 
market  risk  for  market  maikers  and 
investors  than  for  other  ITS  securities 
because  a  price  change  is  far  more  likely 
to  occur  before  an  ITS  commitment  can 
be  resent  Amex  also  believes  that 
because  of  the  frequency  of  quotation 
changes  in  SPDRs  and  MidCap  SPDRs. 
the  Amex  specialist  must  be  able  to 
receive  very  rapid  confirmation  that  his 
commitment  sent  to  another  market 


through  ITS  has  been  executed,  and  that 
a  one  or  two  minute  time  frame  (the 
time  during  which  an  ITS  commitment 
is  irrevocable)  would  subject  all  market 
participants  to  an  unacceptable  level  of 
market  risk  in  a  market  with  rapid 
quotation  changes.  Amex  states  that  it 
intends  to  address  with  the  Commission 
and  the  ITS  Operating  Committee  the 
ITS  procedures  that  it  believes  must  be 
changed  to  permit  SPDRs  to  continue  to 
trade  as  they  were  designed  to  trade.*' 

IV.  Diacussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applic  able  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6Cb)(5).**  The 
Commission  believes  that  providing  for 
the  exchange-trading  on  CHX  of  PDRs, 
in  general,  and  SPDRs  and  MidCap 
SPDRs,  in  particular,  will  offer  investors 
an  efficient  way  of  participating  in  the 
securities  markets.  Specifically,  the 
Commission  believes  that  the  trading  on 
CHX  of  PDRs,  in  general,  and  SPDRs 
and  MidCap  SPDRs  pursuant  to  unlisted 
trading  privileges,  in  particular,  will 
provide  investors  with  increased 
flexibility  in  satisfying  their  investment 
needs  by  allowing  them  to  purchase  and 
sell  a  low-cost  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
the  business  day,  and  by  increasing  the 
availability  of  SPDRs  and  MidCap 
SPDRs  as  an  investment  tool.  The 
Commission  also  believes  that  PDRs 
will  benefit  investors  by  allowing  them 
to  trade  securities  based  on  unit 
investment  trusts  in  secondary  market 
transactions.*'  Accordingly,  as 
discussed  below,  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  that 
Exchange  rules  facilitate  transactions  in 
securities  while  continuing  to  further 
investor  protection  and  the  public 
interest.** 


">The  creation  of  PDRs  in  oonnocdon  with  the 
DnrC  DRS  represents  the  only  ciicumstancat  under 
which  PDRs  can  be  created  in  other  than  Creation 
Unit  size  aggregations. 

"  See  supra  note  4.  .    _     - 


z>  The  Commission  notes  that  any  imposition  of 
fees  would  have  to  be  in  compliance  with  the  Act, 
including  the  filing  requirements  under  Section 
19(b)  of  the  Act.  See  infra  note  34  and 
accompanying  tsxL 


"  Additionally,  Amex  believes  it  is  problematic 
to  apply  the  current  ITS  trade-through  rule  to 
index-based  securities  such  as  SPDRs  that  trade  in 
V^th  increments.  In  addition.  Amex  believes  that 
the  trade  through  rule's  five  minute  time  frame  for 
making  a  compliant  is  inappropriately  long  for 
these  securities. 

"  15  U.S.C  78*[bM5). 

"Tlte  Commission  notes,  however,  that  unlike 
open-end  funds  where  investors  have  the  right  to 
redeem  their  fund  shares  on  a  daily  basis,  investors 
oouid  only  redeem  PDRs  in  creation  unit  share 
timm.  nevertheless,  PDRs  would  have  the  added 
benefit  of  liquidity  from  the  secondary  market  and 
PDR  holders,  unlike  holders  of  most  other  open-end 
funds,  would  be  able  to  dispose  of  their  shares  in 
a  secondary  market  transaction. 

"  In  approving  this  rule,  the  Commission  notes 
that  it  ha»  considered  the  proposed  rule's  impact  on 


As  the  Commission  noted  in  the 
orders  approving  SPDRs  and  MidCap 
SPDRs  for  listing  and  trading  on 
Amex,*'  the  Commission  believes  that 
the  trading  on  CHX  of  a  security  like 
PDRs  in  genera],  and  SPDRs  and 
MidCap  SPDRs  in  particidar,  which 
replicate  the  performance  of  a  broad 
portfolio  of  stocks,  could  benefit  the 
securities  markets  by,  among  other 
things,  helping  to  ameliorate  the 
volatility  occasionally  experienced  in 
these  markets.  The  Commission  believes 
that  the  creation  of  one  or  more 
products  where  actual  portfolios  of 
stocks  or  instruments  representing  a 
portfolio  of  stocks,  such  as  PDRs,  can 
trade  at  a  single  location  in  an  auction 
market  environment  could  alter  the 
dynamics  of  program  trading,  because 
the  availability  of  such  single 
transaction  portfolio  trading  could,  in 
effect,  restore  the  execution  of  program 
trades  to  more  traditional  block  trading 
techniques.** 

An  individual  SPDR  has  a  value 
approximately  equal  to  one-tenth  of  the 
value  of  the  S&P  500  Index,  and  an 
individual  MidCap  SPDRs  has  a  value  of 
approximately  one-fifth  of  the  value  of 
the  S&P  MidCap  400  Index,  making 
them  more  available  and  usefid  to 
individual  retail  investors  desiring  to 
hold  a  setnirity  replicating  the 
performance  of  a  broad  portfolio  of 
stocks.  Accordingly,  the  Commission 
believes  that  trading  of  SPDRs  and 
MidCap  SPDRs  on  CHX  will  provide 
retail  investors  with  a  cost  efficient 
metins  to  make  investment  decisions 
based  on  the  direction  of  the  market  as 
a  whole  and  may  provide  market 
participants  several  advantages  over 
existing  methods  of  effecting  program 
trades  involving  stocks. 

The  Commission  also  believes  that 
PDRs,  in  general,  and  SPDRs  and 
MidCap  SPDRs,  in  particular,  will 
provide  investors  with  several 
advantages  over  standard  open-end  S&P 
500  Index  and  S&P  MidCap  400  Index 
mutual  fund  shares.  In  particular, 
investors  will  have  the  ability  to  trade 
PDRs  continuously  throughout  the 
business  day  in  secondary  market 
transactions  at  negotiated  prices. *«  In 
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efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(0. 

"See  supra  notes  12  and  14. 

"Program  trading  is  defined  as  index  arbitrage  or 
any  trading  strategy  Involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  fifteen  or  more 
stocks  having  a  total  market  value  of  SI  million  or 
more. 

^Because  of  potential  arbitrage  opportunities, 
the  Commission  believes  that  PDRs  will  not  trade 
at  a  material  discount  or  premium  in  relation  to 
their  net  asset  value.  The  mere  potential  for 
■ifoitrage  should  keep  the  market  price  of  a  PDR 
comparable  to  its  net  asset  value,  and  therefon. 


contrast,  pursuant  to  Investment 
Company  Act  Rule  22c-l,5o  holders  and 
prospective  holders  of  open-end  mutual 
fund  shares  are  limited  to  purchasing  or 
redeeming  securities  of  the  fund  based 
on  the  net  asset  value  of  the  securities 
held  by  the  fund  as  designated  by  the 
board  of  directors.'i  Accordingly,  PDRs 
in  general,  and  SPDRs  and  MidCap 
SPDRs  in  particular,  will  allow 
investors  to  (1)  Respond  quickly  to 
changes  in  the  market;  (2)  trade  at  a 
known  price;  (3)  engage  in  hedging 
strategies  not  currently  available  to 
retail  investors;  and  (4)  reduce 
transaction  costs  for  trading  a  portfolio 
of  securities. 

Although  PDRs  in  general,  and  SPDRs 
and  MidCap  SPDRs  in  particular,  are 
not  leveraged  instruments,  and, 
therefore,  do  not  possess  any  of  the 
attributes  of  stock  index  options,  thefr 
prices  will  still  be  derived  and  based 
upon  the  securities  held  in  their 
respective  Trusts.  In  essence,  SPDRs  are 
equity  securities  that  are  priced  off  a 
portfolio  of  stocks  based  on  the  S&P  500 
Index  and  MidCap  SPDRs  are  equity 
securities  that  are  priced  off  a  portfolio 
of  stocks  based  on  the  S&P  MidCap  400 
Index.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  a 
SPDR  or  MidCap  SPDR  (or  a  PDR  in 
general)  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  SPDRs  and 
MidCap  SPDRs  (and  PDRs  in  general)  is 
based  on  a  basket  of  stocks. 
Nonetheless,  the  Commission  has 
several  specific  concerns  regarding  the 
trading  of  these  securities.  In  particular, 
PDRs  raise  disclosure,  market  impact, 
and  secondary  market  trading  issues 


arbitrage  activity  likely  will  be  minimal.  In 
addition,  the  Commission  believes  that  Trust  will 
tract  the  underlying  index  more  closely  than  an 
open-end  index  fund  because  the  Trust  will  accept 
only  in-kind  deposits,  and,  therefore,  will  not  incur 
brokerage  expenses  in  assembling  its  portfolio.  In 
addition,  the  Trust  will  redeem  on  in  kind,  thereby 
enabling  the  Trust  to  invest  virtually  all  of  its  assets 
in  securities  comprising  the  underlying  index. 

>"  Investment  Company  Act  Rule  22c-l  generally 
requires  that  a  registered  investment  company 
issuing  a  redeemable  security,  its  principal 
underwriter,  and  dealers  in  that  security,  may  sell, 
redeem,  or  repurchase  the  security  only  at  a  price 
based  on  the  net  asset  value  next  computed  after 
receipt  of  an  investor's  request  to  purchase,  redeem, 
or  resell.  The  net  asset  value  of  a  mutual  fund 
generally  is  computed  once  daily  Monday  through 
Friday  as  designated  by  the  investment  company's 
board  of  directors.  The  Commission  granted  SPDRs 
and  MidCap  SPDRs  and  exemption  from  this 
provision  in  order  to  allow  them  to  trade  at 
n^otiated  prices  in  the  secondary  market  The 
Commission  notes  that  CHX  would  need  to  apply 
for  a  similar  exemption  in  the  instance  that  it 
wishes  to  list  and  trade  a  new  PDR  because  the 
exemptions  are  specific  to  SPDRs  and  MidCap 
SPDRs. 


that  must  be  addressed  adequately.  As 
discussed  in  more  detail  below,  and  in 
the  Amex  Approval  Order,'*  the 
Commission  believes  CHX  adequately 
addresses  these  concerns. 

The  Commission  believes  that  the 
CHX  proposal  coigns  several 
provisions  that  wiD  ensure  that 
investors  are  adequately  apprised  of  the 
terms,  characteristics,  and  risks  of 
trading  PDRs.  As  noted  atxive,  the 
proposal  contains  four  aspects 
addressing  disclosure  concerns.  First, 
CHX  members  must  provide  their 
customers  trading  PDRs  with  a  written 
explanation  of  any  special 
characteristics  and  risks  attendant  to 
trading  such  PDR  securities  (such  as 
SPDRs  or  MidCap  SPDRs),  in  a  form 
approved  by  CHX.  As  discussed  above, 
CHX's  filing  states  tiiat  SPDRs  and 
MidCap  SPDRs  product  descriptions 
should  be  obtained  from  Amex.  The 
Commission  notes  that  although  Amex 
commented  on  CHX's  proposed  method 
regarding  the  delivery  of  the  SPDR  and 
MidCap  SPDR  product  descriptions,  and 
reserved  the  right  to  charge  CHX 
members  for  supplying  the  product 
description  shotdd  the  task  become 
burdensome  to  Amex,  Amex  did  not 
object  to  the  underlying  policy  of  CHX 
members  obtaining  the  product 
description  from  Amex.  The 
Cominission  believes  that  it  is 
reasonable  under  the  Act  to  allow  CHX 
to  require  its  members  to  obtain  the 
product  description  for  SPDRs  and 
MidCap  SPDRs  from  Amex.''  Amex 
might  decide  to  impose  a  reasonable 
chcurge  for  this  service.'*  The 
Commission  also  notes  that  Amex  states 
that  die  SPDR  and  MidCap  SPDR 
product  descriptions  are  only  available 
from  Amex,  not  the  Distributor,  and 
therefore  CHX  members  caimot  obtain 
them  from  the  Distributor. 

Second,  members  and  member 
organizations  must  include  this  written 
product  description  with  any  sales 
material  relating  to  the  series  of  PDRs 
that  is  provided  to  customers  or  the 


"  See  supra  note  12. 

^The  Commission  notes  that  the  exemptions 
granted  by  the  Commission  under  the  Investment 
Company  Act  that  permit  the  secondary  market 
trading  of  SPDRs  and  MidCap  SPDRs  are 
specifically  conditioned  upon  the  customer 
diisclosure  requirements  described  above. 
Accordingly,  CHX  rules  adequately  ensue  its 
members  must  deliver  the  current  product 
description  to  all  investors  in  SPDRs  and  MidCap 
SPDRs. 

**The  Commission  notes  that  Amex  would  need 
to  file  proposed  rule  change  under  Section  19Cb)  of 
the  Act  in  the  event  it  decides  to  charge  a  fee  for 
supplying  the  SPDR  of  MidCap  SPDR  product 
descriptions.  The  Commission  notes  that  reasonable 
fees  would  have  to  be  imposed  on  the  member  firms 
rather  than  the  customers  entitled  to  receive  the 
pnicpectus  or  the  product  description. 
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public.  Third,  any  other  written 
materials  provided  by  a  member  or 
member  organization  to  customers  or 
the  public  referencing  PDRs  as  an 
investment  vehicle  must  include  a 
statement,  in  a  form  specified  by  CHX, 
that  a  circular  and  prospectus  are 
available  from  a  broker  upon  request. 
Fourth,  a  member  or  member 
organization  carrying  an  omnibus 
account  for  a  non-member  broker-dealer 
is  required  to  inform  such  non-member 
that  execution  of  an  order  to  purchase 
a  series  of  PDRs  for  such  omnibus 
account  will  be  deemed  to  constitute 
agreement  by  the  non-member  to  make 
the  written  product  description 
available  to  its  customers  on  the  same 
terms  as  member  firms.  Accordingly,  the 
Commission  believes  that  investors  in 
FDR  securities,  in  general,  and  SPDRs 
and  NiidCap  SPDRs,  in  particular,  will 
be  provided  with  adequate  disclosure  of 
the  unique  characteristics  of  the  PDR 
instruments  and  other  relevant 
information  pertaining  to  the 
instruments. 

Finally,  under  CHX's  proposal  there 
will  be  no  special  account  opening  or 
customer  suitability  rules  applicable  to 
the  trading  of  PDRs.^^  Nevertheless, 
pursuant  to  CHX  Rules  Article  VHI,  Rule 
17,  CHX's  equity  rule  governing  account 
opening  will  apply.  In  addition,  the 
Commission  notes  that  CHX  intends  to 
file  a  proposed  rule  change  to  create  a 
rule  that  would  require  members,  before 
recommending  any  transactions  in 
securities,  to  use  due  diligence  to  learn 
the  essential  facts  relative  to  every 
customer,  every  order,  and  every 
account  accepted  by  the  member.  Upon 
adoption  of  this  rule,  it  would  apply  to 
recommendations  in  PDRs  generally, 
including  transactions  in  SPDRs  and 
MidCap  SPDRs. 

The  Commission  believes  CHX  has 
adequately  addressed  the  potential 
market  impact  concerns  raised  by  the 
proposal.  First,  CHX's  propo^  permits 
listing  and  trading  of  specific  PDRs  only 
after  review  by  the  Commission. 
Second,  CHX  has  developed  policies 
regarding  trading  halts  in  PDRs. 
Specific^ly,  the  Exchange  would  halt 
PDR  trading  if  the  circuit  breaker 
parameters  under  CHX  Article  IX,  Rule 
lOA  were  reached. ^^  In  addition,  in 


»This  reOects  the  fact  that  PDRs  are  equity 
products  and  Dot  an  options  product,  and, 
therefore,  do  not  necessitate  the  imposition  of 
options-like  rules. 

'*  In  addition,  for  PORs  tied  to  an  index,  the 
triggering  of  futures  price  limits  for  the  S&P  500 
Index,  SAP  100  Index,  or  MMI  futures  contracts  will 
not.  in  itself,  result  in  a  halt  in  PDR  trading  or  a 
delayed  opening.  However,  the  Exchange  could 
consider  such  an  event,  along  with  other  factors, 
such  aa  a  halt  in  trading  in  OEX.  SPX.  or  MMI 


deciding  whether  to  halt  trading  or 
conduct  a  delayed  op>ening  in  PDRs,  in 
general,  and  SPDRs  and  MidCap  SPDRs, 
in  particular,  CHX  represents  that  it  will 
be  guided  by,  but  not  necessarily  bouind 
to,  relevant  stock  index  option  trading 
rules.  Specifically,  consistent  with  CHX 
Article  XXXVI,  Rule  19,  CHX  may 
consider  whether  trading  has  been 
halted  or  suspended  in  the  primary 
market(s)  for  any  combination  of 
underlying  stocks  accounting  for  20%  or 
more  of  the  applicable  current  index 
group  value  or  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present. 

The  Commission  believes  that  the 
trading  of  PDRs  in  general  on  CHX 
should  not  adversely  impact  U.S. 
securities  markets.  As  to  the  trading  of 
SPDRs  and  MidCap  SPDRs  pursuant  to 
UTP,  the  Commission  notes  that  the 
corpus  of  the  SPDR  Trust  is  a  portfolio 
of  stocks  replicating  the  S&P  500  Index, 
a  broad-based  capitalization-weighted 
index  consisting  of  500  of  the  most 
actively-traded  and  liquid  stocks  in  the 
U.S..  The  corpus  of  the  MidCap  SPDR 
Trust  is  a  portfolio  of  stocks  replicating 
the  S&P  MidCap  400  Index,  also  a 
broad-based,  capitalization- weighted 
index  consisting  of  400  actively  traded 
and  liquid  U.S.  stocks.  In  fact,  as 
described  above,  the  Commission 
believes  SPDRs  and  MidCap  SPDRs  may 
provide  substantial  benefits  to  the 
marketplace  and  investors,  including, 
among  others,  enhancing  the  stability  of 
the  markets  for  individual  stocks.'^ 
Accordingly,  the  Commission  believes 
that  SPDRs  and  MidCap  SPDRs  do  not 
contain  features  that  will  make  them 


options,  in  deciding  whether  to  halt  trading  in 
PDRs. 

''  Even  though  PDR  transactions  may  serve  as 
substitutes  for  transactions  in  the  cash  market,  and 
possibly  make  the  order  flow  in  individual  stocks 
smaller  than  would  otherwise  be  the  case,  the 
Commission  acknowledges  that  during  turbulent 
market  conditions  the  ability  of  large  institutions  to 
redeem  or  create  PORs  could  conceivably  have  an 
impact  on  price  levels  in  the  cash  market.  In 
pariicular.  if  a  PDR  is  redeemed,  the  resulting  long 
stock  position  could  be  sold  into  the  market, 
thereby  depressing  stock  prices  further.  The 
Commission  notes,  however,  that  the  redemption  or 
creation  of  PDRs  likely  will  not  exacerbate  a  price 
movement  because  PDRs  will  be  subject  to  the 
equity  margin  requirements  of  50%  and  PDRs  are 
non-leveiaged  instruments.  In  addition,  as  noted 
above,  during  turbulent  market  conditions,  the 
Commission  believes  PDRs  and  SPDRs  and  MidCap 
SPDRs.  in  particular,  will  serve  as  a  vehicle  to 
accommodate  and  "bundle"  order  flow  that 
otherwise  would  flow  to  the  caah  market,  thereby 
allowing  such  order  flow  to  be  handled  more 
efficiently  and  effectively.  Accordingly,  although 
PDRs  and  SPDRs  and  MidCap  SPDRs  could,  in 
certain  circunatances.  have  an  impact  on  the  cash 
market,  on  balance  we  believe  the  product  will  be 
beneficial  to  the  marketplace  and  can  actually  aid 
in  maintaining  orderly  markets. 


likely  to  impact  adversely  the  U.S. 
Securities  markets,  and  that  the  addition 
of  their  trading  on  CHX  pursuant  to  UTP 
could  produce  added  benefits  to 
investors  through  the  increased 
competition  between  other  market 
centers  trading  the  product. 

Finally,  the  Commission  notes  that 
CHX  has  submitted  surveillance 
procedures  for  the  trading  of  PDRs, 
specifically  SPDRs  and  MidCap  SPDRs, 
and  believes  that  those  procedures, 
which  incorporate  and  rely  upon 
existing  CHX  surveillance  procedures 
governing  equities,  are  adequate  under 
the  Act. 

The  Commission  finds  that  CHX's 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  trading  of  PDR 
securities,  including  trading  SPDRs  and 
MidCap  SPDRs  pursuant  to  UTP. 
Specifically,  PDRs  are  equity  securities 
that  will  be  subject  to  the  full  panoply 
of  CHX  rules  governing  the  trading  of 
equity  securities  on  CHX,  including, 
among  others,  rules  governing  the 
priority,  parity  and  precedence  of  orders 
and  the  responsibilities  of  specialists.  In 
addition,  CHX  has  developed  specific 
listing  and  delisting  criteria  for  PDRs 
that  will  help  to  ensure  that  the  mfu-kets 
for  PDRs  will  be  deep  and  liquid.  As 
noted  above,  CHX's  proposal  provides 
for  trading  halt  procedures  governing 
PDRs.  Finally,  the  Conunission  notes 
that  CHX  has  stated  its  intention  to  file 
a  rule  requiring  members,  prior  to 
recommending  a  transaction  in  any 
security,  to  use  due  diligence  to  learn 
the  essential  facts  relative  to  the 
customer,  every  order,  and  every 
account  accepted  by  the  member. 

As  mentioned  earlier,  the  trading  of 
SPDRs  and  MidCap  SPDRs  will  not  be 
subject  to  FTS  for  a  brief  period  of  time 
until  ITS  can  accommodate  trading  in 
increments  of  l/64ths.  In  most 
instances,  the  Commission  would 
predicate  the  trading  of  an  equity 
product  on  more  than  one  exchange  on 
application  of  relevant  ITS  rules  and 
procedures.  In  this  instance,  however, 
the  delay  in  ITS  implementation  will  be 
very  brief. ^"  The  Commission  believes 
that  the  procedures  specified  by  CHX  to 
replace  the  ITS  trade-through  rule 
during  this  brief  period  will  help  ensure 
that  a  customer  receives  the  best  price 
for  a  transaction  in  SPDRs  or  MidCap 
SPDRs  among  the  market  centers  that 


^The  ITS  Operating  Committee  has  indicated 
that  it  will  be  able  to  accommodate  &4ths  after  its 
September  18. 1997  meeting.  Consequently,  the 
discussion  regarding  alternatives  lo  ITS  will  only 
need  to  be  used  for  an  extremely  short  period  of 
time.  If  ITS  cannot  handle  64ths  af^er  the  next 
meeting,  the  Commission  still  expects  ITS  to  be 
made  available  for  SPDRs  for  messages  in 
increments  of  ISths  or  greater  until  ITS  can 
accommodate  e4ths. 
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trade  the  products.  In  particular,  CHX's 
BEST  Rule,  which  will  apply  to  the 
trading  of  SPDRs  and  MidCap  SPDRs, 
guarantees  the  execution  of  agency 
orders  from  100  shares  up  to  2009 
shares  at  the  best  bid  or  offer  on  any  ITS 
market  center  that  trades  SPDRs  and 
MidCap  SPDRs.  In  addition,  CHX 
specialists  will  have  the  ability  to 
monitor  the  current  SPDR  and  MidCap 
SPDR  quotations  disseminated  by  Amex 
through  the  Consolidated  Quotation 
System.  Finally.  CHX  specialists  will 
have  the  ability  to  place  limit  orders  on 
the  Amex  specialist's  book  or  send 
market  orders  to  the  Amex  specialist  for 
execution  against  the  Amex  specialist's 
quote,  through  Amex's  PER  System 
(although  through  a  correspondent 
firm).  Though  not  as  efficient  as  full  ITS 
access,  these  alternative  procedures  are 
reasonable  given  the  very  short  time 
until  ITS  accepts  64ths. 

The  Commission  believes  that  Amex's 
statements  in  its  comment  letter 
regarding  the  trading  of  SPDRs  and 
MidCap  SPDRs  tiirough  ITS  should  be 
resolved,  as  the  Amex  letter  suggests, 
through  the  proper  ITS  committee,  not 
through  Commission  action  on  the  CHX 
proposal.  Otherwise,  the  ITS  process 
could  be  used  to  prevent  action  on  the 
CHX's  proposal  for  competitive 
reasons.  3" 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,""  that  the 
proposed  rule  change  (SR-CHX-97-6)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pumiant  to  delisted 
authority.*' 

Margaret  H.  McFailaiid, 

Deputy  SecreUny. 

(FR  Doc.  97-24968  Filed  9-18-97;  8:45  am) 

BNXmO  COOE  S01IM>1-M 


^The  Commission  does  not  want  to  silggaat  that 
Amex's  concenu  are  unfotinded,  but  only  that  the 
proper  venue  for  their  resolution  is  the  proper  ITS 
committee,  not  the  Rule  19b-4  process. 

«15U.S.C788(bK2). 

« 17  CFR  200.3O-3(t)(«). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-38070;  nie  No.  SR-DTC- 
07-10] 

8elf-Regul8tory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  and  lmn>ediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  the 
Certificate  of  Deposit  Early 
Redemption  Servica 

September  12, 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  3. 1997,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  items  have  been 
prepared  primarily  by  DTC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
DTC's  existing  Certificate  of  Deposit 
Early  Redemption  Service  ("CERR")  to 
allow  participants  to  transmit  certificate 
of  deposit  ("CD")  early  redemption 
instructions  by  electronic  delivery 
rather  than  by  delivery  of  hardcopy 
forms  (i.e.,  paper). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exeunined  at  the  places  specified 
in  Item  fV  below.  E)TC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  DTC  participants 
redeeming  CDs  prior  to  maturity  must 
process  such  transactions  through  DTC's 
Voluntary  Offering  Program.  These 
participants  submit  early  redemption 
instructions  to  DTC  by  way  of  a 


hardcopy  Voluntary  Offering  Instruction 
Form  ("VOI  Form")  which  must  be 
accompanied  by  any  additional  required 
documentation.^  Upon  receipt  of  early 
redemption  instructions,  DTC  debits  the 
participant's  general  free  accoimt  and 
enters  a  corresponding  credit  in  the 
same  accoimt  using  a  contra-CUSIP 
number.  When  DTC  receives  the 
proceeds  of  an  early  redemption  from 
the  issuer,  DTC  credits  the  principal 
amount  and  any  accrued  interest  minus 
any  applicable  penalty  for  early 
redemption  to  the  participant's 
settiement  account. 

DTC  proposes  to  modify  CERR  by 
offering  participants  the  ability  to 
transmit  early  redemption  instructions 
to  DTC  electronically  through  DTC's 
Participant  Terminal  System  ("PTS"). 
DTC  will  modify  its  already  existing 
PTS  function,  the  Reorganization 
Inquiry  for  Participants  System 
("RIPS"),  to  offer  information  regarding 
early  redemption  *  such  as:  (i)  a  CD's 
eligibilify  for  processing  through  CERR; 
(ii)  the  last  date  prior  to  maturity  on 
which  an  issuer  will  accept  a  CD  for 
early  redemption;  and  (iii)  whether  or 
not  an  issuer  requires  the  immediate 
submission  of  docujments  supporting  an 
exempt  early  redemption.  In  addition. 
DTC  will  add  a  CERR  function  to  PTS 
through  which  participants  will  be  able 
to  transmit  early  redemption 
instructions  electronically  to  DTC 

In  order  to  submit  an  early 
redemption  instruction  to  DTC 
electronically,  a  participant  will  input 
information  into  CERR,  including  (i)  the 
quantity  of  the  eligible  securities  to  be 


'  15  U.S.C  78«(bMl). 

'  The  Commission  has  modified  the  text  of  the 
nunmaries  prepared  by  DTC 


'  When  a  CD  is  redeemed  prior  to  maturity,  Ibm 
beneficial  owner  of  the  CD  is  charged  an  early 
withdrawal  fee  unless  the  beneficial  owner  is 
deceased  or  has  been  adjudicated  tncompeteot  (or 
for  any  other  reason  listed  in  the  applicable  trust 
agreement  or  bond  indenture).  If  the  early 
withdrawal  request  is  based  on  one  of  those 
circumstances,  the  early  withdrawal  fee  is  waived, 
and  the  early  redemption  is  considered  "exempt" 
Some  issuers  require  owners  seeking  an  exempt 
early  redemption  to  submit  documentation 
substantiating  the  exemption.  Such  documentation 
presently  is  submitted  to  DTC  by  participants  «rith 
the  VOI  form. 

*  DTC  has  advised  the  Commission  that  the  RIPS 
procedures  currently  contain  the  following 
provision  which  will  also  be  applicable io  CD  eady 
redemption  information  on  RIPS: 

The  information  provided  by  means  of  the  RIPS 
function  is  based  upon  communications  (whether 
oral  or  written)  received  by  DTC  from  a  variety  of 
aources,  and  DTC  does  not  represent  that  such 
information  is  accurate,  or  adequate  or  fit  for  any 
particular  purpose.  DTC  shall  not  be  liable  for  (1) 
any  loss  resulting  directly  or  indirectly  bom 
mistakes,  omissions,  interruptions,  delays,  mxxt  or 
defects  arising  from  or  related  to  the  Information 
provided  on  the  RIPS  function,  and  (2)  any  special, 
consequential,  exemplary,  incidental,  or  punitive 
damages.  The  information  provided  in  the  RIPS 
function  with  respect  to  a  particular  reorganization 
activity  is  subject  to  change  at  any  time  without 
prior  notica 


49278  Federal  Register  /  Vol.  62.  No.  182  /  Friday,  September  19.  1997  /  Notices 


redeemed,  (ii)  customer  information, 
(iii)  information  required  by  the  issuer, 
(iv)  whether  the  early  redemption  is 
exempt  or  nonexempt,  and  (v)  if 
exempt,  details  regarding  the 
circumstances  supporting  the 
exemption.5  Next,  the  participant  will 
transmit  the  early  redemption 
instructions  after  which  CERR  will 
report  any  editing  errors  to  the 
participant  and  will  determine  whether 
the  participant's  general  free  account 
contains  a  position  sufficient  to  cover 
the  instruction.^  After  the  submitted 
information  is  verified,  the  participant 
will  be  required  to  transmit  the 
information  to  OTC  again.  By 
transmitting  the  instruction  the  second 
time,  the  participant  will  be 
acimowledging  that  the  information 
inputted  is  correct  and  that  the 
participant  agrees  to  maintain  and 
submit,  if  requested  within  thirty 
months  from  the  date  of  redemption, 
documentation  supporting  an  exempt 
early  redemption.  If  an  issuer  reqiiires 
that  docimientation  be  submitted  prior 
to  early  redemption,  the  participant 
must  ^so  acknowledge  that  it  will 
provide  such  documentation  to  DTC 
within  five  business  days  frtim  the  date 
of  the  instruction. 

Upon  receipt  of  an  electronic  early 
redemption  instruction,  DTC  will 
deduct  the  securities  from  the 
participant's  general  free  account  and 
add  the  securities  to  the  participant's 
reorganization  account.  U  the  issuer 
reqiiires  the  participant  to  submit 
documentation  supporting  an  exempt 
early  redemption,  the  instruction  will 
spend  until  the  fifth  business  day  from 
the  date  of  the  instruction.'  Participants 
may  determine  the  status  of  an  early 
redemption  instruction  by  using  an 
inquiry  function  on  CERR  PTS. 


>  Under  the  existing  system,  participants  must 
submit  any  documentation  required  to  support  as 
exempt  early  redemption  in  hardcopy  along  with 
the  early  redemption  instruction.  However,  under 
the  CERR  PTS  function  the  participant  requesting 
early  redemption  will  not  be  required  to  submit 
such  documentation  in  hardcopy  at  the  time  of  the 
early  redemption  instruction  but  must  agree  to 
supply  such  information  to  DTC  if  requeated  by  the 
issuer  within  thirty  months  of  the  early  redemption. 
If  a  participant  fails  to  provide  such  documentation 
to  DTTC  when  requeated  to  do  so  within  such  thirty- 
month  period,  DTC  will  charge  the  participant  the 
amount  of  the  nonexempt  early  redemption  fee  and 
will  remit  the  proceeds  to  the  issuer. 

*  If  the  participant  does  not  have  a  position 
sufficient  to  support  the  instruction,  the  iiutruction 
will  be  dropped  because  instructions  submitted 
through  the  CERR  PTS  function  are  not  subfect  to 
DTCs  recycle  procedures.  Accotdingly,  participants 
will  be  required  to  monitor  their  general  free 
account  and  enter  a  new  instruction  once  a  position 
sufficient  to  satisfy  the  instruction  is  available. 

'  If  DTC  has  not  received  the  required  supporting 
documents  by  the  end  of  the  fifth  business  day,  the 
instruction  will  be  dropped. 


When  DTC  receives  the  proceeds  of  a 
CD  early  redemption.  DTC  will 
promptly  credit  the  funds  to  the 
participant's  settlement  account  and 
debit  the  participant's  reorganization 
accoimt.  If  the  issuer  rejects  the 
presentment,  DTC  will  endeavor  to 
determine  the  reason  for  the  rejection, 
convey  this  information  to  the 
participant,  and  restore  the  position  to 
the  participant's  general  bee  accotint. 

All  early  redemption  instructions, 
whether  exempt  or  not,  will  be  subject 
to  acceptance  by  the  issuer.  Therefore, 
it  is  possible  that  a  presentment  could 
be  rejected  by  the  issuer  because  the  CD 
does  not  provide  for  early  redemption. 
If  DTC  is  able  to  identify  such  CDs  itself, 
the  RIPS  function  will  indicate  that  the 
CD  does  not  have  an  early  redemption 
privilege  and  will  automatically  prevent 
a  participant  from  entering  early 
redemption  instructions  for  such  CDs. 

ETTC  does  not  believe  that  it  is  feasible 
to  determine  whether  all  of  the  20,000 
CDs  currently  eligible  for  services  at 
DTC  provide  for  early  redemption.    • 
Therefore,  a  participant's  early 
redemption  instruction  ultimately  may 
be  rejected  by  the  issuer  even  if  it 
initially  is  accepted  for  processing  by 
CERR.  When  such  a  rejection  occurs, 
DTC  will  convey  the  reason  for  the 
rejection  to  the  participant  and  will 
restore  the  position  to  the  participant's 
general  bee  account 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(b)(3)(A)  of 
the  Act "  and  the  rules  and  regulations 
thereunder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  solicited  or  received  any 
comments. 


m.  Date  of  EfEBctiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiaaion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3XA) 
ofthe  Act"  and  Rule  igb-4(e)(4)    . 


thereunder  ^°  because  it  effects  a  change 
in  an  existing  service  of  DTC  that  (i) 
does  not  adversely  affect  the 
sfifeguarding  of  securities  or  fimds  in 
the  ciistody  or  control  of  DTC  or  for 
which  it  is  responsible  and  (ii)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  riile  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EJTC.  AU  submissions  should 
refer  to  File  No.  SR-DTC-97-10  and 
should  be  submitted  by  October  10, 
1997. 

For  the  Commission  by  the  Division  of       * 
Mariiet  Regulation,  pursuant  to  delegated 
authority." 

MafgarH  H.  McFarland. 

Deputy  Secntaiy. 

[PR  Doc.  S7-24858  Filed  0-18-97;  8:45  am] 

BIUJNO  COM  i»ie-ei-M 


•15  \iS.C.  78(|-l(bN3KA). 
•lSU.&C7a«(bX3XA). 


>o  17  CFR  240.igb-4(e). 
>•  17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaase  No.  34-39071;  RIe  No.  SR-OTC- 
97-09] 

S«tf-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Regarding  the  Custody  Service  for 
Non-Depository  Eligible  Securities 

September  12, 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  4, 1997,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
DTC  to  enter  into  contracts  with 
individual  participants  to  provide 
customized  custodian,  transaction,  and 
related  processing  services  under  DTC's 
custody  service  for  certain  securities 
which  are  not  depository  eligible 
("custody  service"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

DTC's  custody  service,  which  has 
been  approved  by  the  Commission, 
currently  offers  custodian,  transaction, 
and  related  processing  services  to 
participants  in  connection  with  certain 
securities  which  are  not  depository 
eligible  [i.e.,  securities  with  certain 


transfiar  restrictions).^  DTC  has  advised 
the  Commission  that  some  participants 
that  have  shown  an  interest  in  the 
custody  service  have  requested 
customization  of  the  custody  service  in 
order  to  meet  their  individual  needs.* 
The  purpose  of  the  proposed  rule 
change  is  to  permit  DTC  to  enter  into 
contracts  with  individual  participants  to 
provide  such  customized  processing 
services  under  the  custody  service. 
However,  under  the  proposed  rule 
change  DTC  would  not  be  obligated  to 
-  enter  into  any  such  contracts  with 
participants  or  to  ofEar  the  same  terms 
under  any  such  contracts  to  all 
participants.* 

DTC  oelieves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(b)(3)(A)of 
the  Act*  and  the  rules  and  regulations 
thereunder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  chan^. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Efibctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 


'1 15  U.S.C  78s(b)(l). 

>  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC 


>  For  a  more  detailed  description  of  DTCs 
custody  service,  refer  to  Securities  Exchange  Act 
Release  Nos.  38561  (April  30.  1997),  62  FR  25008 
fFile  No.  SR-DTC-97-Oll  (order  approving 
proposed  rule  change  implementing  the  dividend 
processing  phase  of  DTC's  custody  service)  and 
37314  (June  14,  1996)  61  FR  31989  [File  No.  SR- 
DTC-96-08)  (order  approving  proposed  rule  change 
establishing  DTC's  custody  service). 

*For  example,  DTC  has  advised  the  Commission 
that  one  participant  has  requested  that  DTC  develop 
a  certain  imaging  functionality  in  connection  with 
that  participant's  use  of  the  custody  service. 
However,  that  s[>ecific  service  would  not  be  used 
by  other  participants  that  utilize  the  custody 
■ervice. 

>  DTC  has  advised  the  Commission  that  it  will 
charge  fees  for  customization  of  custody  service 
based  on  a  consistently  applied  methodology 

•15U.S.C7aq-l(bH3XA). 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vvrill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
SecUon,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-97-09  and 
should  be  submitted  by  October  10, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maigarel  H.  McFarland. 

Deputy  Secretaiy. 

[FR  Doc.  97-24859  Filed  9-18-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataaae  No.  34-39075;  FHa  No.  8R-0TC- 
97-13) 

Self-Regulatory  Organixations;  the 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Regwding  the  Branch  D^>oslt  Service 

September  12, 1997. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  notice  is  hereby  given  that  on 
Jime  30, 1997,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 


'17  CFR  200.3a-3(aNl2). 
MS  U.S.C  78a(bXl). 
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solicit  comments  from  interested 
persons  on  the  proposed  nile  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
DTC  to  enter  into  contracts  with 
individual  participants  to  provide 
customized  processing  services  under 
DTC's  branch  deposit  service  ("BDS"). 

n.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

BDS  currendy  allows  DTC 
participants  to  route  seciuities 
certificates  and  related  documentation 
from  their  branches  and  other  satellite 
offices  directly  to  DTC  rather  than  to  the 
participants'  own  central  locations  for 
processing  before  being  deposited  at 
DTC.3  DTC  has  advised  the  Commission 
that  some  participants  have  requested 
customization  of  BDS  in  order  to  suit 
their  individual  needs.*  The  purpose  of 
the  proposed  rule  change  is  to  permit 
DTC  to  enter  into  contracts  with 
individual  participants  to  provide  such 
customized  processing  services  under 
BDS.  Under  the  propcwed  rule  change, 
however.  DTC  would  not  be  obligated  to 
enter  into  any  such  contracts  with 
participants  or  to  offer  the  same  terms 
under  any  such  contracts  to  all 
participants.' 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(bK3MA)  of 


'The  Coaunusion  has  modified  the  text  of  the 
Munmaries  prepared  by  DTC 

'  For  a  complete  description  of  BDS.  refer  to 
Securities  Exchange  Act  Release  No.  34600  (August 
25.  1994),  59  FR  45317  [File  No.  SR-DTC-94-051 
(order  approving  proposed  rule  change). 

*  For  example.  DTC  has  advised  the  Commission 
that  one  participant  has  requested  that  DTC  develop 
a  certain  imaging  functionality  for  BDS.  That 
specific  service,  however,  would  not  be  used  by 
other  participants  that  utilize  BDS. 

^  DTC  has  advised  the  Commission  that  it  will 
charge  fees  for  customization  of  BDS  based  on  a 
consistently  applied  methodology. 


the  Act^  and  the  rules  and  regulations 
thereunder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Roister  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  UTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  makirig  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NfW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  Mcith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  p>erson,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Stnet,  NW.. 
Washington.  E)C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
jefer  to  File  No.  SR-DTC-97-13  and 
should  be  submitted  by  October  10. 
1997. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-24969  Filed  9-l»-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiease  No.  34-39060;  File  Na  SIM3SCC- 
07-061 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Rling  of  a 
Proposed  Rule  Change  To  Modify 
Rules  Relating  to  the  Loss  Allocation 
Process 

September  12, 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  8,  1997,  the  Government  Seciuities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
July  23, 1997,  amended  the  proposed 
rule  change  (File  No.  SR-GSCC-97-05) 
as  described  in  Items  I,  II,  and  QI  below, 
which  items  have  been  prepared 
primarily  by  GSCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organixation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  GSCC  rules  relating 
to  ita  loss  allocation  process. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
jm^poeed  rule  change  and  discussed  any 
mmmwnta  tbat  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.' 
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•15U.S.C78q-l(bK3)(A). 


^n  CFR  200.3O-3(aMl2). 
M5  U.S.C  78s(bKl). 

sThe  Commission  has  modified  the  text  of  the 
sommaiias  sutmutted  by  GSOC 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

GSCC's  loss  allocation  process  is 
designed  to  provide  members  with 
incentives  to  assess  the  creditworthiness 
of  their  coimterparties.  Thus,  to  the 
extent  that  GSCC.  using  its  own  capital, 
does  not  absorb  the  loss  that  results 
from  a  member  default,  it  allocates  the 
loss  among  members  pro  rata  based  on 
the  extent  of  their  recent  activity  with 
the  defaulting  member.  In  order  to 
determine  which  members  will  be 
subject  to  loss  allocation,  GSCC  will 
look  at  trading  activity  that  entered 
GSCC's  netting  system  during  as  many 
days  as  is  necessary  to  reach  a  level  of 
activity  that  is  equal  to  or  greater  than 
five  times  the  dollar  value  of  the 
liquidated  positions. 

Over  the  years,  a  number  of  members 
and  prospective  members  have  raised  an 
issue  regarding  the  application  of  the 
loss  allocation  process  for  losses  arising 
from  blind  brokered  transactions.  Their 
concern  is  that  members  that  are  not 
interdealer  brokers  neither  have 
knowledge  nor  have  control  over 
whether  they  may  be  matched  against 
any  other  member.  Thus,  they  have  no 
ability  to  limit  the  amo\mt  of  trading 
that  they  do  on  a  blind  basis  against  a 
member  on  which  they  would  otherwise 
place  trading  limits  for  credit  or  other 
reasons.  The  concern  by  a  dealer  firm 
over  the  inability  to  exercise  control 
from  a  credit  perspective  over  its  trading 
activity  with  particular  counterparties 
has  been  heightened  with  last  year's 
introduction  of  blind  brokering  activity 
involving  repurchase  agreement 
transactions. 

GSCC  believes  that  while  the 
possibility  of  a  loss  allocation  occuiTing 
is  de  minimis  the  concern  over  bearing 
a  disproportionate  amount  of  loss  is  a 
legitimate  one  that  needs  to  be 
addressed.  Among  other  methods,  GSCC 
considered  simply  mutualizing  among 
all  netting  members,  either  in  an  equal 
or  pro  rata  manner,  any  loss  allocation 
arising  fitim  blind  brokered  activity.  The 
disadvantage  of  this  approach  is  that  it 
removes  any  incentive  for  a  member  to 
assess  the  creditworthiness  of  one's 
counterparties.  GSCC  believes  that  the 
loss  allocation  process  should  continue 
to  fimction  in  a  manner  that  preserves 
to  some  extent  this  incentive. 

In  order  to  balance  these 
considerations,  GSCC  is  seeking 
authority  to  cap  at  a  preset  level  the 
degree  to  which  any  netting  member 
that  is  not  an  interdealer  broker  is  liable 
for  loss  allocation  arising  from  blind 


brokered  activity.^  The  proposed  cap 
per  loss  event  will  be  equal  to  the  lesser 
of  $5  million  or  five  percent  of  the  total 
loss  amount  arising  from  blind  brokered 
activity  that  is  allocated  to  members  that 
are  not  interdealer  brokers  as  a  group. 
To  the  extent  that  this  cap  is  applicable, 
any  amounts  not  collected  from 
individual  netting  members  will  be 
reallocated  to  the  entire  netting 
membership  pro  rata  based  on  each 
member's  average  daily  clearing  ftmd 
deposit  requirement  over  the  twelve 
month  period  prior  to  the  insolvency. 

GSCC  believes  that  the  $5  million  cap 
will  provide  to  all  members  the  same 
level  of  protection  that  interdealer 
broker  members  currentiy  have  for  blind 
brokered  activity.  GSOC  also  states  that 
because  dealer  members  do  not  control 
the  degree  to  which  they  may  be 
matched  by  interdealer  brokers  against 
other  members,  the  number  of  trades 
that  they  engage  in  with  an  insolvent 
member  is  outside  of  their  control.  The 
5%  limit  is  intended  to  compensate  for 
this  lack  of  control  by  ensuring  that  no 
single  member  will  be  liable  for  an 
amount  of  loss  for  blind  brokered 
activity  that  is  significanUy  greater  than 
the  amount  of  loss  allocated  to  other 
dealer  members. 

GSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  GSCC  or  for 
which  GSCC  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  nr  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  EflEectiveneas  of  the 
Proposed  Rule  Change  and  Timing  br 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
vdth  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fiftii  Street,  NW., 
Washington,  IX  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submission  should 
refer  to  the  file  number  SR-GSCC-97- 
05  and  should  be  submitted  by  October 
10. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maigaiet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-24860  Filed  9-18-97;  8:45  am] 

BILLING  CODE  S010-01-M 


^  Interdealer  broker  netting  members  already  have 
a  SS  million  cap  per  loss  event  on  their  liability  for 
loss  allocation. 
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("Act"),'  notice  is  hereby  given  that  on 
May  21. 1997,  the  Government 
Seciuities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSCC-97-04)  as  described  in  Items  1, 11, 
and  n  below,  which  items  have  been 
prepared  primarily  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
implement  a  fine  schedule  in  order  to 
ensure  compliance  by  members  with 
deadlines  for  payment  of  funds 
settlement  debts  and  satisfoction  of 
clearing  fund  deposit  deficiency  calls. 
The  fine  schedule  is  attached  as  Exhibit 
1  to  this  notice.  .       '"  ' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Jiule 
Change 

GSCC  believes  that  the  most  critical 
elements  of  its  risk  management  process 
are  the  timely  collections  of  mark-to- 
market  and  clearing  fund  margin 
amounts.  Therefore,  it  is  essential  for 
GSCC  to  ensure  the  compliance  by 
netting  members  with  GSCC's  deadlines 
for  payment  of  funds  settlement  debits 
and  satisfaction  of  clearing  fund  deposit 
deficiency  calls.  Failvires  to  meet  these 
deadlines  result  in  increased  exposure 
as  well  as  potentially  higher  costs  to 
GSCC  and  its  members. 

Currently,  members  must  pay  funds- 
only  settlement  obligations  via  GSCC's 
designated  depository  institution  in  Fed 
funds  by  10:00  a.m.  In  addition, 
members  must  satisfy  clearing  fund 
deficiencies  within  two  hours  after 
notification  from  GSCC.  Typically, 


GSCC  telephones  its  members  by  8:30 
a.m.  to  notify  members  of  a  call  for  an 
additional  clearing  fund  deposit.  The 
telephone  call  is  followed  up  by  telefax. 
The  exact  time  that  the  telephone  call  is 
made  is  recorded  and  becomes  the 
formal  time  that  the  call  is  made. 
Therefore,  the  usual  deadline  for 
satisfaction  of  a  clearing  fund  deficiency 
is  around  10:30  a.m.' 

In  order  to  promote  greater 
compliance  with  GSCC's  funds  debit 
and  deficiency  call  deadlines,  the 
proposed  rule  change  will  implement  a 
fine  schedule.*  According  to  GSCC,  the 
fine  schedule  will  enable  it  to  assess 
predetermined  monetary  penalties 
against  members  who  fail  to  meet  their 
fhiancial  responsibilities  on  a  timely 
basis.  The  severity  of  any  fine  will  be  a 
function  of  the  magnitude  and  recent 
history  of  the  subject  member's  late 
payments.  In  addition,  the  proposed 
rule  change  will  eliminate  the  current 
limitation  of  $5,000  on  the  maximum 
size  of  any  single  fine  GSCC  may 
impose. 

GSCC  proposes  to  implement  the  fine 
schedule  as  it  relates  to  late  payment  of 
a  funds-only  settlement  obligation 
concurrently  with  the  establishment  of 
an  "autodebit"  arrangement,  which  will 
be  the  subject  of  a  future  rule  filing.  The 
autodebit  arrangement  involves  an 
agreement  between  GSCC  and 
participating  banks  that  allows  GSCC  to 
use  the  banks  to  effect  timely  cash 
payments  between  it  and  participating 
netting  members  in  settlement  of  their 
morning  funds-only  settlement 
obligations  with  GSCC.  GSCC  believes 
that  this  arrangement  will  being  more 
certainty  and  will  increase  the 
timeliness  of  payment  of  funds-only 
settlement  obligations  with  GSCC. 
Netting  members  that  participate 
appropriately  in  the  autodebit  process 
will  not  be  subject  to  fines  for  late 
payment  of  funds  settlement 
obligations. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act  ^  and  the  rules  and  regulations 
thereunder  because  it  will  assure  the 
safeguarding  of  securities  and  funds 


>  15  U.S.C  78«(bKl). 

'  The  Commission  ha*  modified  the  text  of  the 
summaries  prepared  by  GSGC 


>  Recently.  GSCC  released  a  While  Paper  to  its 
members  and  other  interested  parties  that  discussed 
various  initiatives  GSCC  plans  to  implement  in  the 
coming  years.  Among  other  things,  GSGC  outlined 
future  plans  to  enhance  its  risk  management 
process  by  conducting  a  second  afternoon  funds- 
only  settlement  and  by  calculating  and  collecting 
clearing  fund  margin  more  dynamically. 

*  A  copy  of  GSCC's  fine  schedule  is  attached  as 
Exhibit  A  to  the  proposed  rule  change,  which  i* 
available  for  inspection  and  copying  at  the 
Commission's  Public  Refatence  Room  or  through 
GSCC. 

»U.S.C78<j-l(bM3XF). 


which  are  in  the  custody  or  control  of 
GSCC  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  filing  of  the  proposed 
rule  change  and  comments  will  be 
solicited  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  conmients  received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisaion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  {>eriod  (i) 
as  the  Commission  may  designate  up  to 
ninefy  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing. 
Persons  making  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Sec\irities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  this  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  to  the  proposed  rule 
change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  bom  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  file  number  SR-GSCC-97- 
04  and  should  be  submitted  by  October 
10. 1997. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

Exhibit  1— GSGC  Fine  Schedule 

Late  Payment  of  Funds  Settle- 
ment Debit/Ute  Satisfaction  of 
Clearing  Fund  Deficiency  Call 


Amount 

First 
oc- 
ca- 
sion 

Sec- 
ond 
occa- 
sion 

Third 
occa- 
sion 

Any 
late- 
ness 
more 
than 

1 
hour 

or 
fourth 
occa- 
sion 

$1  toSlOOM 

Greater  ttian 
$100Mto 
SIMM  

G(^ter  than 
MOOMMto 
$2MM  

Greater  ttian 
$2MM  

V) 
V) 

$250 

$100 

300 

600 
1.000 

$200 

600 

1,200 
2,000 

$500 

1.000 

2,000 
3,000 

Notes 

(1)  A  warning  letter  is  sent  to  senior 
officials  of  the  offender  describing  the  nature 
of  the  violation  and  the  consequences  of 
successive  violations. 

(2)  Each  instance  of  late  payment  of  a 
funds  settlement  debit  or  late  satis&ction  of 
a  Clearing  fund  delicieDcy  call  is  deemed  to 
be  a  separate  occasion.  Such  instances  are 
combined,  regardless  of  type,  to  determine 
the  number  of  occasions. 

(3)  The  ntimber  of  occasions  is  determined 
over  a  moving  30  calendar-day  period 
beginning  with  date  of  the  first  occasion. 

(4)  A  specific  determination  will  be  made 
by  the  Membership  &  Standards  Committee 
of  the  Board  of  Directors  when  the  ntunber 
of  occasions  exceeds  four,  or  when  the 
number  o'f  occasions  of  lateness  of  more  than 
an  hour  exceeds  two. 

(5)  The  Membership  &  Standards 
Committee  reserves  the  discretion  to  waive  or 
reduce  scheduled  fines  when  a  particular 
occasion  is  not  deemed  to  be  the  £ault  of  the 
affected  member. 

[PR  Doc.  97-24862  Filed  9-18-97;  8:45  am) 
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[Release  No.  34-39060;  RIe  No.  SR-GSCC- 
97-03] 

Salf-Regulatory  Organizations; 
Govemmant  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Eligibility  of  Forward-Starting  Rapes 
for  Netting  and  Guaranteed  Setttement 
Prior  to  Their  Scheduled  Start  Date 

September  11, 1997. 

On  May  8,  1997,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  Jime  13,  1997,  eunended  a 
proposed  rule  change  (File  No.  SR- 
GSCC-97-03)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act).i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  July  30, 1997.2  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

L  Description 

The  proposed  rule  change  amends 
several  of  GSCC's  rules  to  make 
transactions  in  forward-starting 
repurchase  agreements  ("repos") 
eligible  for  netting  and  guaranteed 
settlement  before  they  reach  their 
scheduled  start  date.  3  Previously, 
forward-starting  repos  were  not  eligible 
for  netting  and  guaranteed  settlement 
imtil  they  reach  their  scheduled 
settlement  date. 

Since  November  1995.  GSCC  has 
provided  netting  services  for  repo 
transactions.^  After  GSCC  nets  repo 
transactions,  it  interposes  itself  between 
the  submitting  participants  for 
transaction  settlement  purposes  as  it 
does  for  cash  transactions.  In  doing  so. 
GSCC  guarantees  settlement  of  all  repos 
that  enter  its  netting  system.  GSCC's  ■ 
guarantee  for  netted  repos  includes 
guaranteeing  the  retiun  of  repo 


•  17  CFR  20O.3O-3(aKl2). 


'  15  U.S.C  788(b)(1). 

'  Securities  Exchange  Act  Release  No.  38871  (July 
24. 1997).  62  FR  40877. 

>  Forward-starting  repo  transactions  are  repo 
transactions  that  have  start  legs  settling  one  or  more 
business  days  in  the  future. 

*Each  business  day.  all  eligible  repo  transactions 
are  netted  with  regular  cash  activity  and  Treasury 
auction  purchases  in  the  same  CXISIP  to  establish 
a  single  net  position  in  the  security  for  each  netting 
member  participating  in  the  repo  netting  process. 
For  netting  purposes,  the  settlements  associated 
vrith  repo  close  l^s  and  reverse  start  legs  are 
treated  as  long  positions.  Hie  settlements  associated 
with  repo  start  legs  and  reverse  close  legs  are 
treated  as  short  positions.  The  difference  between 
a  participant's  total  short  activity  and  its  total  long 
activity  within  a  CUSIP  is  the  participant's  net 
position  in  the  CUSIP. 


collateral  to  repo  participants,  the  return 
of  principal  (i.e.,  repo  start  amount)  to 
reverse  participants,  and  the  payment  of 
repo  interest  to  the  full  term  of  the  repo 
to  reverse  participants. 

Forward-starting  repos  generally  are 
either:  (1)  "specific  collateral"  repos  for 
which  the  underlying  CUSIP  is  known 
from  the  date  of  execution  of  the  repo, 
or  (2)  "general  collateral"  repos  for 
which  the  specific  security  and  par 
amount  that  will  be  transferred  from  the 
repo  participant  to  the  reverse 
I}articipant  on  the  start  date  are  not 
known  at  the  time  of  execution.  Repo 
participants  submitting  to  GSCC  data  on 
general  collateral  repo  transactions  will 
use  one  of  the  seventeen  generic  CUSIP 
numbers  established  by  the  CUSIP 
service  bureau  for  identifying  collateral. 
These  CUSEP  numbers  identify  the  type 
of  Government  security  (e.g.,  bill,  bond, 
or  note)  and  indicate  the  remaining 
length  to  maturity  for  the  issue.  In 
addition,  the  par  amoimt  of  the 
tmderlying  collateral  is  no  longer  an 
item  that  must  be  included  when  the 
repo  is  submitted  to  GSCC.  This  vrill 
allow  GSCC  to  match  submitted  trades 
in  general  collateral  forward-starting 
repos  upon  their  submission  to  GSCC 
without  inclusion  of  the  par  amount. 
The  parties  to  a  general  collateral 
forward-starting  repo  have  the 
obligation  to  inform  GSCC  when  the 
specific  CUSIPs  and  associated  par 
values  that  will  be  used  for  settlement 
purposes  are  determined.  The 
notification  must  be  made  to  GSCC  no 
later  than  by  the  close  of  business  on  the 
business  day  prior  to  the  date  on  which 
the  repo  is  scheduled  to  start.^ 

Until  a  forward-starting  repo  actually 
starts,  the  forward  margin  and  clearing 
fund  requirements  applied  to  it  will 
differ  from  those  applied  to  all  other 
repos.  With  regard  to  forward  margin, 
because  a  forward-starting  repo  that  has 
not  yet  started  presents  only  interest 
rate  exposure  and  not  exposure  to 
movements  in  the  value  of  the 
underl)ring  collateral,  only  an  interest 


'The  notification  must  be  made  by  submittii^  an 
"intent  to  substitute"  notification  that  provides 
specific  collateral  details  to  GS<X  using  an  on-Une 
function  [i.e.,  a  screen  input  facility)  provided  by 
GSOC  If  one  of  the  members  that  has  submitted  the 
data  on  the  repo  is  a  broker,  GSOC  will  accept  the 
"intent  to  substitute"  notification  solely  from  that 
broker  without  the  need  for  a  matching  notification 
bom  the  dealer  counterparty.  If  neither  of  the 
members  that  submitted  the  data  on  the  repo  are 
brokers,  GSCC  will  accept  the  "intent  to  substitute" 
notification  from  the  member  in  the  short  or 
delivering  position  without  the  need  for  a  matching 
notification  from  the  dealer  counterparty.  However, 
GSCC  will  attempt  to  verify  manually  with  the 
other  member  the  accuracy  of  the  details  of  the 
notification  bom  the  member  %rith  the  short 
position. 
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rate  mark-to-market  will  be  applied.* 
This  interest  rate  mark  component  will 
be  calculated  by  multiplying  the 
principal  value  of  the  repo  first  by  a 
factor  equal  to  the  absolute  difference 
between  the  system  and  contract  repo 
rates  and  then  by  a  fraction  where  the 
numerator  is  the  number  of  calendar 
days  from  the  scheduled  start  date  of  the 
repo  until  the  scheduled  close  date  for 
the  repo  and  the  denominator  is  360. 
The  interest  rate  mark  differs  from  the 
financing  mark  applied  to  repos  that 
have  already  started  in  that,  because  the 
exposure  presented  to  CSCXZ  is  a  pure 
rate  risk  exposure,  it  can  be  a  debit  to 
either  the  short  side  or  the  long  side.^ 
The  clearing  fund  requirement  for  a 
forward-starting  repo  during  its  forward- 
starting  period  will  be  based  solely  on 
the  interest  rate  mark. 

In  addition  to  the  changes  relating  to 
forward-starting  repos.  the  proposal 
clarifies  that  a  right  of  substitution 
continues  after  GSCC  novates  the  trade. 
Section  4  to  Rule  18  specifies  the 
method  of  substituting  collateral. 
Should  a  repo  participant  want  to 
implement  a  substitution,  either  it  or  its 
broker  must  submit  an  "intent  to 
substitute"  notification  to  GSCC  using 
GSCC's  on-line  collateral  substitution 
fiinction.  For  money  fill  substitutions, 
the  par  amount  and/or  CUSIP  may 
change,  and  for  par  fill  substitutions,  the 
principal,  CSUIP,  andyor  end  money 
may  change.  GSCC  does  not  review  the 
appropriateness  of  the  substitute 
collateral.  All  movements  associated 
with  the  substitution  will  be  made 
through  GSCC. 

Regardless  of  the  type  of  substitution. 
GSCC  will  maintain  accrued  interest 
information  throughout  the  life  of  the 
repo  across  multiple  collateral 
substitutions  as  required.  GSCC  also 
will  reverse  any  previous  mark-to- 


*  As  a  part  of  the  morning  funds-only  settlement 
process,  GSCC  collects  and  passes  through  on  a 
daily  basis  forward  margin  based  on  its  ongoing 
exposure  on  each  forward  net  settlement  position. 
For  repos,  the  market  value  is  subtracted  from  the 
repo's  contract  value  {i.e..  the  amount  of  money  that 
was  exchanged  for  the  collateral),  and  a  debit  or 
credit  is  established  depending  upon  the  result  of 
the  calculation  and  whether  or  not  the  participant 
is  on  the  reverse  or  repo  side  of  the  transaction.  The 
forward  margin  calculation  for  repos  differs  from 
that  for  cash  market  trades  in  that  there  is  an 
additional  financing  mark  component.  The 
financing  mark  component  reflects  the  bet  that,  if 
GSCC  replaced  the  reverse  side  of  the  repo  by 
buying  securities  and  putting  them  out  on  repo,  a 
financing  cost  would  be  incurred.  The  financing 
mark  is  debited  to  the  reverse  side  and  credited  to 
the  repo  side. 

'  For  repos  for  which  the  underlying  collateral 
hM  alraady  been  exchanged,  each  day  GSCC 
giMnataa*  to  the  reverse  repo  party  the  interact 
payment  on  the  principal  amount.  However,  until 
the  repo  begins.  GSCC  only  guarantees  the 
difference  between  the  agreed  upon  repo  rate  and 
the  rate  the  party  could  receive  in  the  open  market 


market  and  clearing  fund  monies 
calculated  for  the  collateral  being 
replace.  These  amoimts  will  be 
recalculated  using  the  security 
information  for  the  replacement 
collateral. 

Finally,  the  proposal  makes  eligible 
for  GSCC's  netting  system  repos  with 
imderlying  collateral  that  matures  on  or 
prior  to  the  scheduled  close  date  by 
eliminating  from  the  list  of  requirements 
for  netting-eligibility  the  requirement 
that  the  maturity  date  of  the  underlying 
securities  be  on  or  later  than  the 
scheduled  settlement  date  of  the  close 
leg.  Section  6  of  Rule  18  requires  that  if 
a  repo  participant  has  transferred 
securities  as  underlying  collateral  that 
mature  prior  to  the  settlement  date  of 
the  close  leg,  that  participant  must 
substitute  equivalent  securities  with  a 
later  matiuity  date  prior  to  the  business 
day  before  the  maturity  date. 

n.  Diacussion 

Section  17A(b)(3)(F)  requires  that  the 
rules  of  the  clearing  agency  be  designed 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  ensure  the 
safeguarding  of  securities  and  fimds 
which  are  in  the  custody  and  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.^  The  Commission  believes 
that  proposal  will  enhance  GSCC's 
ability  to  clear  and  to  settle  forward- 
starting  repos.  GSCC  will  be  better  able 
to  evaluate  participants'  true  positions 
by  including  more  of  participants' 
pending  positions  in  the  margin  and 
clearing  frind  calculations.  By  collecting 
funds  based  on  a  more  accurate 
reflection  of  a  participant's  actual  risk, 
the  proposal  assists  GSCC  in 
safeguarding  securities  and  funds.  By 
guaranteeing  forward-starting  repos 
earlier  in  the  process,  the  proposal 
increases  the  likelihood  that  these 
trades  will  eventually  settle. 

Furthermore,  by  making  forward- 
starting  repos  eligible  for  netting  and 
guaranteed  settlement,  the  proposal 
should  increases  the  number  of  repos 
that  will  be  cleared  and  settled  through 
GSCC  and  should  increase  the  utility  of 
GSCC's  clearance  system.  By  enhancing 
the  settlement  process,  GSCC's  proposal 
is  consistent  with  the  prompt  and 
accurate  clearance  and  settlement  of 
securities. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  requirements  of  the  Act 
and  in  particular  with  the  requirements 


of  section  17A  of  the  Act  and  the  rules 
and  regulations  theretmder. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-97-03)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarhuid, 
Deputy  Secretary. 

(FR  Doc.  97-24866  Filed  »-18-97:  8:45  am] 
■UJMQ  COOC  WiO-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Re«Mse  No.  34-39063;  Rte  No.  SR-NA80- 
97-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Small  Order* 
Execution  System  Tier  Size 
Classifications 

September  12. 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  4.  1997,  the  National 
Association  of  Securities  Dealera,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  submitting  this  filing  to 
effectuate  The  Nasdaq  Stock  Market,. 
Inc.'s  ("Nasdaq")  periodic 
reclassification  of  Nasdaq  National 
Market  ("NNM")  securities  into 
appropriate  tier  sizes  for  purposes  of 
determining  the  maximum  size  order  for 
a  particular  security  eligible  for 
execution  through  Nasdaq's  Small  Order 
Execution  System  ("SOES"). 
Specifically,  under  the  proposal,  537 
NNM  securities  will  be  reclassified  into 
a  different  SOES  tier  size  effective 
October  1, 1997.  Since  the  NASD's 
proposal  is  an  interpretation  of  existing 
NASD  rules,  there  are  no  language 
changes. 


'15U.S.C78q-l(b)(3XF). 


•17  CFR  200.30-3(a)(12). 
« 15  U.S.C  78a(bKl). 
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n.  Self-Regvlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  ptirpose  of  the  rule  change  is  to 
effectuate  Nasdaq's  periodic 
reclassification  of  NNM  securities  into 
appropriate  tier  sizes  for  purposes  of 
determining  the  maximum  size  order  for 
a  {particular  security  eligible  for 
execution  through  SOES.  Nasdaq 
periodically  reviews  the  SOES  tier  size 
applicable  to  each  NNM  security  to 
determine  if  the  trading  characteristics 
of  the  issue  have  changed  so  as  to 
warrant  a  tier  size  adjustment.  Such  a 
review  was  conducted  using  data  as  of 
June  30,  1997.  pursuant  to  the  following 
established  criteria:  ^ 

NNM  securities  with  an  average  daily  noo- 
block  volume  of  3,000  shares  or  more  a  day. 
a  bid  price  less  than  or  equal  to  $100,  and 
three  or  more  market  makers  are  subject  to 
a  minimum  quotation  size  requirement  of 
1 ,000  shares  and  a  maximum  SOES  order 
size  of  1,000  shares: 

NNM  securities  with  an  average  daily  non- 
block  volume  of  1 .000  shares  or  more  a  day, 
a  bid  price  less  than  or  equal  to  $150.  and 
two  or  more  market  makers  are  subject  to  a 
minimum  quotation  size  requirement  of  500 
shares  and  a  maximiun  SOES  order  size  of 
500  shares;  and 

NNM  securities  with  an  average  daily  non- 
block  voltune  of  less  than  1.000  shares  a  day, 
a  bid  price  less  than  or  equal  to  $250,  and 
less  than  two  market  malwrs  are  subject  to  a 
minimiun  quotation  size  requirement  of  200 
shares  and  a  nui»imiim  SOES  order  size  of 
200  shares. 

Pursuant  to  the  application  of  this 
classification  criteria,  537  NNM 
securities  will  be  reclassified  effective 
October  1,  1997.  These  537  NNM 
securities  are  set  out  in  the  NASD's 
Notice  To  Members  97-61  (September, 
1997). 

In  ranking  NNM  securities  pursuant 
to  the  established  classification  criteria, 
Nasdaq  followed  the  changes  dictated 
by  the  criteria  with  three  exceptions. 


'  The  classification  criteria  is  set  forth  in  NASD 
Rule  4613(a)(2l  and  the  footnote  to  NASD  Rule 
4710(g). 


First,  an  issue  was  not  moved  more  than 
one  tier  size  level.  For  example,  if  an 
issue  was  previously  categorized  in  the 
1 ,000-8hare  tier  size,  it  would  not  be 
permitted  to  move  to  the  200-share  tier 
even  if  the  reclassification  criteria 
showed  that  such  a  move  was 
warranted.  In  adopting  this  policy. 
Nasdaq  was  attempting  to  maintfdn 
adequate  public  investor  access  to  the 
market  for  issues  in  which  the  tier  size 
level  decreased  and  help  ensure  the 
ongoing  participation  of  market  makers 
in  SOES  for  issues  in  which  the  tier  size 
level  increased.  Second,  for  securities 
priced  below  $1  where  the  reranking 
called  for  a  reduction  in  tier  size,  the 
tier  size  was  not  reduced.  Third,  for  the 
top  50  Nasdaq  securities  based  on 
market  capitalization,  the  SOES  tier 
sizes  were  not  reduced  regardless  of 
whether  the  reranking  called  for  a  tier- 
size  reduction. 

The  NASD  believes  that  the  proposed 
rule  change  in  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  the  NASD  governing  the 
operation  of  The  Nasdaq  Stock  Market 
be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  setUing,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  The  NASD  believes  that 
the  reassignment  of  NNM  securities 
within  SOES  tier  size  levels  will  further 
these  ends  by  providing  an  efficient 
mechanism  for  small,  retail  investors  to 
execute  their  orders  on  Nasdaq  and  by 
providing  investors  with  the  assurance 
that  they  can  effect  trades  up  to  a  certain 
size  at  the  best  prices  quoted  on  Nasdaq. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EflEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  immediately  pursuant  to 
section  19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19l>-4  because  the  reranldng  of 


NNM  securities  into  appropriate  SOES 
tier  sizes  was  done  pursuant  to  the 
NASD's  stated  policy  and  practice  with 
respect  to  the  administration  and 
enforcement  of  an  existing  NASD  rule. 
Further,  in  the  SOES  Tier  Size  Order, 
the  Commission  requested  that  the 
NASD  provide  this  information  as  an 
interpretation  of  an  existing  NASD  rule 
under  section  19(b)(3)(A)  of  the  Act 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-64  and  should  be 
submitted  by  October  10, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-24863  Filed  9-18-«7:  8:45  am] 

HUMa  CODE  WIO-OI-M 


>  17  CFR  200.3O-3(aXl2). 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Raimse  No.  34-39063;  HI*  No.  SR-Phlx- 
97-29] 

Sen-Regulatory  Organizations;  Ordar 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  Ti>ereto,  t>y  the 
Philadelphia  Stocit  Exchange,  Inc. 
Relating  to  Tier  I  Usting  Standards 

September  11. 1997. 
L  Introduction 

On  June  25, 1997,  the  Philadelphia 
Stock;  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
Thereimder,^  a  proposed  rule  change  to 
amend  its  Tier  I  listing  standards. 

The  proposed  rule  cnange  was 
published  in  the  Federal  Register  on 
July  16,  1997.'  No  comments  were 
received  on  the  proposal.  On  July  22, 
1997,  the  Phlx  submitted  Amendment 
No.  1  to  the  proposed  rule  change.*  This 
order  approves  the  proposal,  as 
amended,  and  solicits  comment  on 
Amendment  No.  1. 

n.  Description  of  the  Proposal 

In  October,  1996,  the  National 
Seciuities  Marlcets  Improvement  Act  of 
1996  '  was  signed  into  law.  Among 
other  provisions,  the  law  amended 
section  18  of  the  Seciuities  Act  of  1933 
("Seciuities  Act")"  to  provide  for 
exclusive  federal  registration  for 
"covered  securities"  which  are  those 
securities  listed  on  the  New  York  Stock 
Exchange  ("NYSE"),  American  Stock 
Exchange  ("Amex")  or  the  National 
Market  System  of  the  Nasdaq  Stock 
Maritet  ("Nasdaq/NMS")  or  on  any  other 
national  securities  exchange  designated 
by  the  Commission  to  have  sulistantially 
similar  listing  standards  to  those 
markets.  On  March  31. 1997,  the  Phlx 
petitioned  the  Commission  to  adopt  a 
rule  that  would  find  Phlx  Tier  I  listing 
standards  to  be  substantially  similar  to 
those  of  the  NYSE,  Amex  or  Nasda^ 


M5U.S.C7a4b)(l). 

»17CTR  240.196-4. 

>  Securities  Exchange  Act  ReiaaM  No.  38825  duly 
9. 1997).  62  FR  38180  (July  16, 1997). 

*  See  Letter  from  Michele  R.  Weisbaum.  Asfociate 
General  Counsel.  Phlx.  to  David  Sieradzki. 
Atterney.  SEC  (July  17. 1997)  ('•Amendment  No. 
1").  In  Amendment  No.  1.  the  Phlx  added  a  new 
subaection  (9)  to  Rule  803(e)  requiring  that 
currency,  currency  index  and  stock  index  warrants 
be  cash-setUed  in  U.S.  dollars. 

>Pub.  L.  104-290.  SUL  3416  (1906). 

•\SUS.C77*.  ^ 


NMS  and,  therefore,  entitle  its  listed 
Tier  I  securities  to  be  considered 
covered  securities. 

The  Commission  recently  proposed 
Rule  146(b)  under  section  18  of  the 
Securities  Act,  which  would  designate 
certain  securities  as  "covered 
securities"  for  purposes  of  this  federal 
registration  scheme.^  In  order  for  the 
Commission  to  designate  the  Phlx's  Tier 
I  securities  as  covered  securities, 
however,  it  must  first  determine  that  its 
Tier  I  listing  and  maintenance  standards 
are  substantially  similar  to  those  of 
either  the  NYSE,  Amex  or  Nasdaq/NMS. 
The  Commission  has  noted  that  it 
preliminarily  believes  that  the  Phlx's 
Tier  I  standards  differ  in  three  areas 
from  those  of  the  NYSE,  Amex,  or 
Nasdaq/NMS.  By  this  filing,  the  Phlx  is 
amending  its  rules  to  make  them 
substantially  similar  to  those  of  the 
Amex  in  those  three  specified  areas  as 
set  forth  below. 

First,  Phlx  Rule  803(e)  is  being 
amended  to  adopt  additional  listing 
standards  for  index  warrants,  currency 
warrants  and  ciurency  index  warrants. 
New  subsection  (2)  requires  that 
warrants  have  a  term  of  between  one 
and  five  years  from  the  date  of  issuance. 
New  subsection  (3)  imposes  a  minimum 
public  distribution  and  market  value 
requirement  of  1,000.000  warrants  with 
at  least  400  public  warrant  holders  and 
a  minimum  aggregate  market  value  of 
$4,000,000.  Finally,  new  subsection  (9) 
requires  that  index  warrants,  currency 
warrants  and  currency  index  warrants 
be  cash-settled  in  U.S.  dollars." 

Second,  the  pre-tax  income 
requirement  for  issuers  of  "other 
securities"  in  Rule  803(f)(2)  is  increased 
from  $100,000  in  three  of  the  fotu  prior 
fiscal  years  to  $750,000  in  its  lost  fiscal 
year  or  in  two  of  its  last  three  fiscal 
years."  Other  securities  are  hybrid 
securities  which  have  features  common 
to  both  equity  and  debt  securities,  yet 
do  not  fit  within  the  traditional 
definitions  of  either. 

Finally,  Exchange  Rule  810(a),  which 
contains  the  maintenance  standards  for 
Tier  I  securities,  is  amended  to  add 
maintenance  standards  for  bonds,  notes 
and  debentures.  The  proposed  Rule 
requires  that  debt  securities  maintain  an 
aggregate  market  value  or  principal 
amount  of  bonds  that  are  publicly  held 
of  $400,000  and  requires  the  issuer  to  be 


able  to  meet  its  obligations  in  the  listed 
debt  securities.  Also,  for  any  debt 
security  convertible  into  a  listed  equity 
security,  the  debt  security  will  be 
reviewed  when  the  underlying  equity 
security  is  delisted  and  will  be  delisted 
when  the  underlying  equity  security  is 
no  longer  subject  to  real-time  trade 
reporting  in  the  United  States.  In 
addition,  if  common  stock  is  Tlelisted  for 
violation  of  any  of  the  corporate 
governance  criteria  in  Exchange  Rules 
812  through  899.  the  Exchange  also  will 
delist  any  listed  debt  securities 
convertible  into  the  common  stock,  i** 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  ^^  and  the 
rules  and  regulation  thereimder. 
Sp>ecifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  section  6(b)(5) "  requirement 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,*to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
thepublic  interest.^^ 

Tne  Commission  believes  that  the 
amendments  to  the  Phlx's  listing  and 
maintenance  standards  should  protect 
investors  in  a  number  of  ways.  First,  the 
addition  of  minimnin  distribution  and 
aggregate  market  value  requirements  to 
the  listing  standards  for  ciurency, 
currency  index  and  stock  index 
warrants  will  help  to  ensure  the  depth 
and  liquidity  of  the  marifLet  for  warrants 
listed  on  the  Exchange.  In  addition, 
limiting  the  term  of  maturity  of  these 
products  to  no  greater  than  five  years 
should  protect  investors  from  the  credit 
risk  of  the  issuer's  ability  to  pay  at  the 
expiration  of  the  warrant  term.  Second, 
increasing  the  pre-tax  income 
requirement  for  issuers  of  "other 
securities"  will  protect  investors  by 
increasing  the  minimum  financial  ^ 
requirements  for  issuers  of  "other 
securities,"  thus  reducing  the  likelihood 
of  de£Bult  Third,  the  addition  of 
maintenance  requirements  for  bonds, 
notes  and  debentures  protects  Investors 


'  Securities  Exchange  Act  Release  No.  38728. 
SecuhUes  Act  Release  No.  7422  (June  10,  1997).  62 
FR  32705  (June  17.  1997). 

•  See  Amendment  No.  1 ,  supra  note  4.  These 
provisions  are  substantially  similif  to  sections  106 
(b)  and  (c)  of  the  Amex  Company  Guide. 

*This  provision  is  substantially  similar  to  section 
107  and.  by  reference,  section  101(b)  of  the  Amex 
Company  Guide. 


'These  provisions  are  substantially  similar  to 
section  1003  (b)(iii)  and  (e)  of  the  Amex  Company 
Guide. 

"  15  U.S.C  78t 

»»15U.S.C.  78f(b)(5). 

"  In  approving  these  rule*,  the  Commission  has 
considarad  the  proposed  rules'  impact  on 
efBciancy,  competition,  and  capital  formation,  15 
U.S.C  78c(0. 
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by  helping  to  ensure  that  issuers  of  such 
securities  continue  to  meet  minimum 
financial  standards  and  maintain  the 
ability  to  make  interest  and  principal 
payments  as  they  come  due.  Finally,  the 
review  of  a  convertible  bond  when  the 
underlying  security  is  delisted  and  the 
requirement  that  convertible  debt  be 
automatically  delisted  if  the  underlying 
security  is  delisted  for  violation  of 
corporate  governance  rules  will  help  to 
ensure  that  issuers  will  be  unable  to 
avoid  the  effect  of  a  delisting  of  an 
equity  seciuity  by  continuing  to  list  a 
bond  convertible  into  the  delisted 
security. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
does  not  change  the  nature  of  the 
proposal,  but  merely  codifies  a  current 
Exchange  practice  of  requiring  that 
currency,  currency  index  and  stock 
index  warrants  be  cash-setUed  in  U.S. 
dollars.  Further,  the  Commission  notes 
that  the  original  proposal  was  published 
for  the  full  21 -day  comment  period  and 
no  comments  were  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
Exchange's  proposal  on  an  accelerated 
basis. 

IV.  Solicitation  of  CommentB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^et,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  6t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  urill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-97-29  and  should  be 
submitted  by  October  10, 1997. 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i«  that  the 
proposed  rule  change  (SR-Phlx-97-29) 
is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regolatioa.  pursuant  to  delegated 
authority.  <^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-24864  Filed  9-18-97;  8:45  am] 

BIUJNO  COOE  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Rsgion  iV  Jpcksonvilla,  Florida 
District;  Advisory  Council  Meeting, 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Jacksonville,  Florida 
District  Advisory  Council  will  hold  a 
public  meeting  fitim  12:00  p.m.  to  2:00 
p.m.,  October  9, 1997,  at  the  District 
Office  conference  room.  7825 
Baymeadows  Way,  Suite  100-B. 
Jacksonville,  Florida,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Claudia  D.  Taylor,  U.S.  Small  Business 
Administration.  7825  Baymeadows 
Way,  Suite  100-B,  Jacksonville.  Florida 
32256-7504.  telephone  (904)  443-1933. 

Dated:  September  12. 1997. 
Engena  Carhoa, 

Associate  Administrator,  Office  of 
Communications  &■  Public  Liaison. 
IFR  Doc  97-24889  Filed  9-18-97;  8:45  am] 

BtLUNO  COOE  802S-01-U-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting; 
PutHic  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Coimcil,  located  in  the  geographical 
area  of  Augusta,  Maine,  will  lu)ld  a 
public  meeting  at  9:30am  on  Tuesday, 
September  23, 1997,  in  the  Edmimd  S. 
Muskie  Federal  Building,  Room  512, 40 
Western  Avenue,  Augusta,  Maine,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  nirther  information,  wmte  or  call 
Mr.  Roy  Perry,  District  Director,  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine, 


"15U.S.C78a(b)(2). 

«» 17  CFR  200.30-3(a)  (12). 


04330,  telephone  number  207-622- 

8242. 

Eugene  Carlson, 

Associate  Administrator,  Office  of 

Communication  &■  Public  Liaison. 

[FR  Doc.  97-24888  Filed  »-18-g7;  8:45  am) 

BtUMQCOOE  802S-O1-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  ttie  Industry 
Sector  Advisory  Committee  for 
Electronics  and  Instrumentation  (iSAC 
5) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  for  Electronics  and 
Instrumentation  (ISAC  5)  will  hold  a 
meeting  on  October  15, 1997  from  9:00 
a.m.  to  2:00  p.m.  The  meeting  will  be 
open  to  the  public  from  9:15  a.m.  to  9:45 
a.m.  and  cl(»ed  to  the  public  from  9:00 
a.m.  to  9:15  a.m.  and  9:45  a.m.  to  2:00 
p.m. 

DATES:  The  meeting  is  scheduled  for 
October  15, 1997,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
1863,  located  at  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC,  unless  otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Donnelly,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230,  (202) 
482-5466  or  Bill  Daley,  Office  of  the 
United  States  Trade  Representative,  600 
17th  St.  NW.,  Washington,  DC  20508, 
(202) 395-6120. 

SUPPlfMENTARY  INFORMATION:  The  ISAC 
5  will  hold  a  meeting  on  October  15, 
1997  from  9:00  a.m.  to  2:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
section  2155(f)(2)  of  Titie  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27, 1975,  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  pari  of  this  meeting  in 
will  be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
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of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  9:00  a.m.  to 
9:15  a.m.  and  9:45  a.m.  to  2K)0  p.m.  The 
meeting  will  be  open  to  the  public  and 
press  from  9:15  a.m.  to  9:45  a.m.  when 
other  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  the  meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 

Phyllis  Shearer  JooH, 

Assistant  United  States  Trade  Representative, 
Intergovernmental  Affairs  and  Public  Liaison. 
(FR  Doc.  97-24901  Filed  9-l»-97;  8:45  am] 
MLLMOCOOE  31Sa-ai-M 


OEPARTMBIT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Exacutive  Committee  of  ttie  Aviation 
Rulemaking  Advisory  Committee 

AOBICY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancelladon. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  September 
22  meeting  of  the  Executive  Committee 
of  the  Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  (62  FR  47108,  September  5. 
1997)  has  been  cancelled. 
FOR  FURTHER  VIFORMATKM  CONTACT:  Miss 
Jean  Casciano,  Federal  Aviation 
Administration  (ARM-25).  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  telephone  (202) 
267-9683;  fax  (202)  267-5075;  e-mail 
Jean.Cascianodfaa.  dot.gov. 

Issued  in  Washington,  DC,  on  September 
15. 1997. 

loaeph  A.  Hawkins, 

ExocutivB  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  97-24856  Filed  9-18-97;  8:45  am) 
BaUNQ  oooc  4eiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Technical  Management 
Committee 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  October  6, 1997.  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  RTCA, 
Inc.,  1140  Connecticut  Avenue,  NW., 
Suite  1020.  Washiiigton.  DC.  20036. 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 


Approval  of  Summary  of  the  Previous 
Meeting;  (3)  Consider  and  Approve:  a 
Proposed  Final  Draft.  Operational 
Concepts  and  Data  Elements  Required  to 
Improve  Air  TrafBc  Management 
{ATM)-Aeronautical  Operational 
Control  (AOC)  Ground-Ground 
Information  Exchange  to  Facilitate 
Collaborative  Decision  Making.  RTCA 
Paper  No.  245-97/TMC-292,  Prepared 
by  SC-169;  b.  Proposed  Change  2  to 
DO-204.  Minimum  Operational 
Performance  Standards  for  406  MHz 
Emergency  Locator  Transmitters  (ELT), 
RTCA  Paper  No.  255-97/TMC-293;  (4) 
Discuss/Take  Position  on:  a.  Finalized 
Terms  of  Reference  for  SG-191.  RTCA 
Paper  No.  251-97/TMC-290;  b. 
Committee  Milestones.  RTCA  Paper  No. 
257-97/TMC-294;  (5)  other  Business; 
(6)  Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  hittp://www.rtca.org 
(web  site).  Members  of  the  public  many 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  September 
11,1997. 


|aiiic«L.I 

Designated  Official. 

(FR  Doc.  97-24855  Filed  9-18-97;  8:45  ami 

■NXMQ  OOOC  4*1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Joint  Special  Committee 
19Q/EUROCAE  Working  Group  52 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Joint  Special 
Committee  190/EUROCAE  Working 
Group  (WG)  52  meeting  to  be  held 
October  7-10, 1997,  starting  at  8:00  a.m. 
The  meeting  will  be  held  at  EUROCAE, 
17  Rue  Hamelin.  Paris. 

The  agenda  will  include  the 
following:  Tuesday,  October  7:  8:00 
a.m.-5:00  p.m.  (1)  Registration  (8:00- 
8:30  a.m.);  (2)  Chairman's  Opening 
Remarks  and  General  Introductions;  (3) 
Review  and  Approval  of  Summary  of 
the  Previous  Meeting;  (4)  Non-airborne 
Software  Discussions;  (5)  CAA/NATS; 
(6)  Non-airl)ome  Scope  Expansion;  (7) 
Progress  Since  Last  Meeting  (Executive 


Committee).  Wednesday,  October  8: 
8:00  a.m.-3:30  p.m.  (8)  Issue  Team 
Breakout  Sessions;  3:30  p.m.-5:00  p.m. 
(9)  Plenary  Session  Decisions  (Executive 
Committee).  Thursday,  October  9:  8:00 
a.m.-3:30  p.m.  (10)  Issue  Team  Breakout 
Sessions;  3:30-5:00  p.m.  (11)  Plenary 
Session  Decisions  (Executive 
Committee).  Friday,  October  10:  8:00 
a.m.-12:00  noon  (12)  COTS  Report;  (13) 
Service  History  Report;  (14)  Structural 
Coverage  Report;  (15)  Plenary 
Approvals;  (16)  Expectations  and  Plans 
for  Next  Meeting;  (17)  Meeting  Review. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  September 
12. 1997. 
Janice  L.  Peters, 
Designated  Official. 

(FR  Doc.  97-24996  Filed  9-18-97;  8i45  am] 
BMJJNQ  OOOC  4aie-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA.  Inc.  Joint  RTCA  Special 
Commtttee-189/EUROCAE  Working 
Group-53;  Air  Traffic  Services  Safety 
and  Interoperability  Requirements 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  joint  RTCA  Special 
Committee- 189/EUROCAE  Working 
Group  {WG}-53  meeting  to  be  held 
October  6-10, 1997.  starting  at  8:00  a.m. 
The  meeting  will  be  held  at  STNA,  1 
Avenue  Dr  Maurice  Grynfogel,  BP  1084, 
31035  Toulouse  Cedex,  France.  Please 
confirm  attendance  with  Madame 
Claudine  Gamblin,  STNA.  33-5-62-14- 
58-52  (phone),  33-5-62-14-58-53  (fax), 
by  September  29  and  indicate  the  sub- 
group (SG)  in  which  you  wish  to 
participate. 
The  agenda  will  be  as  follows: 
October  6,  Plenary  Morning  Session: 
Review  and  Approval  of  Minutes  of  the 
Previous  Plenary  Meeting;  Review  and 
Approval  of  Agenda;  Review  and  Status 
of  Action  Items;  SG  Program  Updates 
and  Status  Reports  (SG-1 
Interoperability  Requirements.  SG-2 
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Safety  Requirements,  SG-3  Performance 
Requirements);  SG  Position  Papers 
Submittal  to  the  Plenary  for  Approval; 
Co-chair  Summary  and  Action  Item 
Review. 

October  6  Afternoon  through  9. 
Separate  SG  Meetings:  SG-1 
Interoperability  Requirements;  SG-2 
Safety  Requirements;  SG-3 
Requirements;  CAA  Advisory  Group,  as 
Necessary.  October  10.  Plenary  Session/ 
Wrap-up:  SG  Reports  (SG-1,  SG-2,  SG- 
3)  and  Work  Program  Updates; 
Summaries,  Open  Issues,  and  Action 
Item  Review;  Review  of  Preliminary 
Meeting  Summary;  Co-chair  Wrap-up; 
Follow-on  Meetings  Venue  and 
Schedules. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://virww.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  September 
11.1997. 

Janice  L.  Petara, 

Designated  Official. 

(FR  Doc.  97-24997  FUed  9-18-47;  8:45  am] 

BIUMQ  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Dallas-Fort  Worth  International 
Airport.  Dallas-Fort  Worth  Airport.  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dallas-Fort  Worth 
Intematiunal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  20, 1997. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Executive 
Director  of  Dallas-Fort  Worth 
International  Airport  at  the  following 
address:  Mr.  Jeffrey  P.  Fegan,  Executive 
Director,  Dallas-Fort  Worth 
International  Airport,  P.O.  Chawer 
619428,  DFW  Airport,  TX  75261-9428. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  tinder  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  R^on. 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  7619^-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
peraon  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  irom  a  PFC  at 
Dallas-Fort  Worth  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  27, 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  18, 
1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1, 1998. 

Proposed  charge  expiration  date: 
August  31,  2001. 

rota7  estimated  PFC  revenue: 
$245,619,028. 

PFC  application  number:  97-03-C- 
00-DFW. 

Brief  description  of  proposed  projects: 
Projects  to  Impose  and  Use  PFC'S— 
Reimbiu^e  Cost  of  Previously 
Implemented  Eligible  Work, 


Terminal  2W-A  Gate  Expansion, 
Renovation,  and  Associated 
Development,  and  General  Aviation 
and  3W  Hardstand  Relocation 

Projects  to  Impose  PFC's—  Runway  »%4 
West  Development 
Proposed  class  or  classes  of  air 

carriera  to  be  exempted  from  collecting 

PPCs: 

All  Air  Taxi/Commercial  Operators 
operating  under  a  certificate 
authorizing  transport  of  passengers 
for  hire  under  FAR  135  that  file    . 
Federal  Aviation  Administration     « 
(FAA)  Form  1800-31. 
Any  pOTson  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
MFORMATXM  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  EKvision, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth.  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  ins]>ect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  i>erson  at  Dallas-Fort 
Worth  International  Airport 

Issued  in  Fort  Worth.  Texas  on  September 
9. 1997. 

Naoai  L.  Samiden, 

Manager,  Airports  Division. 

(FR  Doc.  97-24991  Filed  9-18-97;  8:45  am] 

■LUNQ  OOK  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATKM 

Federal  Aviatton  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  from  a  Passenger 
Fedllty  Charge  (PFC)  at  Phoenix  Sl^ 
Harbor  International  Airport,  Phoenix, 
AZ 

AGBilCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  from  a 
PFC  at  the  Phoenix  Sky  Harbor 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  August  20. 1997,  Uie  FAA 
determined  that  the  application  to  use 
the  revenue  from  PFC  submitted  by  the 
city  of  Phoenix  was  substantially 
complete  within  the  lequirements  of 
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section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
applicatioa,  in  whole  or  part,  no  later 
than  November  19. 1997. 
DATES:  Comments  must  be  received  on 
or  before  October  20, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  15000 
Aviation  Blvd.,  Lawndale,  CA  90261.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Neilson  A.  Bertholf,  Jr., 
Aviation  Director,  City  of  Phoenix,  3400 
Sky  Harbor  Blvd.,  Phoenix,  AZ  85034- 
4420.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
city  of  Phoenix  under  section  158.23  of 
Part  158. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Mr.  John  P.  Milligan,  Supervisor 
Standards  Section,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261.  Telephone  (310J  725-3621.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPtEMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Phoenix  Sky 
Harbor  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  tlie  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  August  20, 1997.  the  FAA 
determined  that  the  application  to  use 
the  revenue  firom  a  PFC  submitted  by 
the  city  of  Phoenix  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  19, 1997. 

The  following  is  a  brief  overview  of 
application  No.  AWP-97-04-U-00- 
PHX: 

Level  of  the  PFC:  $3.00. 

Actual  Charge  Effective  Date:  April  1, 
1996. 

Estimated  Charge  Expiration  Date: 
July  31, 1998. 

Total  Approved  Net  PFC  Revenue: 
$1,875,000. 

Brief  description  of  the  project: 
Extend  North  Runway,  West  Class  and 
classes  of  air  carriers  which  the  public 
agency  has  requested  not  be  required  to 
collect  PFCs:  ATCO  Taxi/Commercial 
Operators;  CAC,  Commuters  or  Small 
Certificated  Air  Carriers  with  less  than 
7,500  enplanements  each  annually; 
CRAC,  Large  Certificated  Route  Air 
Carriers  providing  non-scheduled 


service  with  less  than  7,500 
enplanements  each  annually. 
Any  person  may  inspect  tne 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
the  city  of  Phoenix  Aviation 
Department. 

Issued  in  Hawthorne.  California,  on 
September  3, 1997. 
HenunCBliM, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

(FR  Doc.  97-24995  Filed  9-1&-97;  8:45  am) 
BIUJNO  COOE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Tucson  International  Airport, 
Tucson,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  firom  a  PFC  at  the  Tucson 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulation  (14  CFR  part  158). 
On  August  20. 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Tucson  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  19, 
1997. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA  90009.  In  addition,  one 
copy  of  any  comments  submitted  to  the 
FAA  must  be  mailed  or  delivered  to  Mr. 
Walter  A.  Burg,  Chief  Executive  Officer, 
Tucson  Airport  Authority,  7005  South 
Plumer  Ave.,  Tucson,  AZ  85706.  Air 


carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  Tucscon 
Airport  Authority  under  §  158.23  of 
FAR  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Milligan,  Supervisor  Standards 
Section,  Airports  Division,  P.O.  Box 
92007,  WPC,  Los  Angeles,  CA  90009, 
Telephone:  (310)  725-3621.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  firom  a  PFC  at  the 
Tucson  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990),  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  RegulaUons  (14  CFR  Part  158). 
On  August  20, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  firom  a  PFC 
submitted  by  the  Tucson  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  Part,  no  later  than 
November  19, 1997. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No. 
AWP-97-Ol-C-OO-TUS: 

Level  of  the  Proposed  PFC::  $3.00 
Proposed  Charge  Effective  Date: 

February  1, 1998 
Proposed  Charge  Expiration  Date: 

November  30,  2002 
Total  Estimated  PFC  Revenue: 

$26,717,799.00 

Brief  description  of  the  proposed 
impose  &■  use  projects:. 

Remodel  Baggage  Claim  Area 
Land  Acquisition  Expansion 
Land  Acquisition  Noise 
Land  Acquisition  (Section  27  &  33) 

(Reimbursement) 
Terminal  Entrance  Improvements 

(Reimbursement) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled 
Part  135  Air  Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
the  Tucson  Airport  Authority. 
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Issued  in  Hawthome,  California,  on  August 
27,  1997. 

HnrnanCBlias, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  97-24852  Filed  9-lft-97;  8:45  am) 

MLUNO  COOE  4C10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Cape 
Qlrardeau  County,  MO 

AQENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notide  of  Intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  proposed  improvements  to 
the  transportation  system  in  Cape 
Girardeau  County,  Missouri. 
FOR  FIAITHER  INFORMATION  CONTACT: 
Donald  Neumann,  Programs  Engineer, 
FHWA  Division  Office,  P.O.  Box  1787, 
Jefiierson  City,  MO  65102,  Telephone: 
(573)  636-7104  or  Scott  Meyer,  District 
Engineer,  Missouri  Department  of 
Transprartation,  P.O.  Box  160,  Sikeston, 
MO  63801,  Telephone:  (573)  472-5333. 
SUPPLEMENTARY  INFOfflMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  project  to  improve  the 
transportation  system  in  the  vicinity  of 
Missouri  Routes  34  and  72  in  Cape 
Girardeau  Coimty,  Missouri. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  a 
safe  and  efficient  transportation 
network.  Alternatives  under 
consideration  include  (1)  taking  no 
action;  (2)  using  alternate  travel  modes; 
(3)  upgrading  and  improving  the 
existing  roadways;  and  (4)  constructing 
a  four-lane  roadway  on  new  or  partially- 
new  location.  Design  variations  of  grade 
and  alignment  will  be  incorporated  into 
and  studied  with  the  various  build 
alternatives.  The  proposed  action  will 
likely  include  transportation 
improvements  firom  the  intersection  of 
Missouri  Routes  34  and  72,  west  of 
Jaclcson,  Missouri,  to  the  Missouri  Route 
K  interchange  with  Interstate  55  in  Cape 
Girardeau,  Missouri. 

The  scoping  process  will  involve  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  A  series  of  public  meetings 
will  be  held  to  engage  the  regional 


community  in  the  decision  making 
process,  and  to  obtain  public  comment 
Public  meetings  are  tentatively 
scheduled  for  fall.  1997  and  for  spring, 
1998.  In  addition,  a  public  hearing  will 
be  held  to  present  the  findings  of  the 
draft  EIS  (DEIS).  Public  notice  will  be 
given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  DEIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  tliis 
program) 

Issued  on:  September  9, 1997. 
Donald  Nenmann, 
Programs  Engineer,  Jefferson  City. 
[FR  Doc.  97-24891  Filed  9-18-97;  8:45  am] 
BHJJNQ  CO06  4«10-2t-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petitions  for  Wahrers  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
requests  for  waivers  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petitions  are 
described  below,  including  the  parties 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioners' 
arguments  in  favor  of  relief. 

The  Bay  Line  Railroad,  L.L.C 

(Waiver  Petition  Docket  Number  PB-97-2) 

The  Bay  Line  Railroad.  L.L.C.,  seelu  a 
permanent  waiver  of  compliance  from 
certain  provisions  of  the  Railroad  Power 
Brakes  and  Drawbars  regulations,  49 
CFR  part  232,  Section  23,  concerning 
the  requirements  of  two-way  end-of- 
train  (EOT)  devices.  Specffically,  the 
Bay  Line  Railroad  seeks  relief  from 
requiring  two-way  EOT  devices  on  any 
of  its  road  trains. 

The  Bay  Line  Railroad  operates  only 
one  road  train  daily,  Sunday  through 
Thursday.  There  are  no  trains  on  Friday 


or  Saturday.  The  road  train  makes  the 
scheduled  round  trip  of  162  miles  from 
Panama  City,  Florida,  to  Dothan, 
Alabama,  using  one  train  crew  within 
an  eight  hour  tour  of  duty.  The 
maximum  allowable  speed  for  the  train 
is  40  mph.  The  Bay  Line  Railroad 
reports  that  the  average  tonnage  of  the 
southbound  train  is  9,000  tons,  and  the 
northbound  train  averages  4,400  tons. 
The  ruling  grade  on  the  railroad's  main 
line  is  0.833  percent,  with  the  average 
grade  over  the  entire  line  of  0.28 
percent.  The  Bay  Line  Railroad  has 
three  one-way  EOTs  and  would 
continue  to  use  them  on  all  road  trains. 
The  Bay  Line  Railroad  states  that  it  has 
not  had  a  train  accident  in  twenty  years 
and  has  not  had  a  loss  time  injury  in  the 
Operating  Department  in  over  seven 
years.  The  Bay  Line  Railroad  also 
declares  that  there  has  not  been  a 
r\inaway  train  or  crimped  train  line 
incident  in  the  history  of  the  railroad, 
and  reasons  that  the  type  of  accident 
which  would  require  a  two-way  EOT 
device  to  apply  the  brakes  from  the  rear 
of  the  train  has  never  occurred  and 
probably  would  never  occur  on  the  Bay 
Line  Railroad.  The  Bay  Line  Railroad 
believes  that  reducing  its  track  speed  to 
30  mph  would  reduce  service  to  its 
ciistomers  and  connecting  railroads 
with  no  increase  in  safety. 

CSX  Transportation,  Incorporatad 

(Waiver  Petition  Docket  Number  PB-97-10) 
By  letter  dated  August  29,  1997,  CSX 
Transportation,  Incorporated  (CSX) 
seeks  a  temporary  waiver  of  compliance 
from  certain  provisions  of  the  Railroad 
Power  Brake  and  Drawbars  regulations, 
49  CFR  232.25(d),  concerning  the 
calibration  of  the  front  unit  of  a  two-way 
EOT  device.  Specifically.  CSX  wants 
relief  from  the  calibration  and  labeling 
requirements  for  all  front  units  until 
December  31, 1997. 

Section  232.25(d)  states:  The 
telemetry  equipment  shall  be  calibrated 
for  accuracy  according  to  the 
manufacturer's  specifications  at  least 
every  365  days.  The  date  of  the  last 
calibration,  the  location  where  the 
calibration  was  made,  and  the  name  of 
the  person  doing  the  calibration  shall  be 
legibly  displayed  on  a  weather-resistant 
sticker  or  other  marking  device  affixed 
to  the  outside  of  both  the  front  unit  and 
rear  unit  The  Two- Way  EOT  Device 
Final  Rule  was  published  on  January  2, 
1997,  and  became  effective  July  1,  1997. 
FRA  provided  a  grace  period  until 
September  1, 1997,  for  railroads  to 
accomplish  the  calibration  and  labeling 
requirements  of  front  imits. 

CSX  references  a  letter  dated  August 
14, 1997,  from  the  Association  of 
American  Railroads  (AAR)  to  FRA 
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which  states  the  industry's  position  that 
the  front  unit  does  not  need  calibration 
since  the  manufacturers  do  not  beheve 
front  units  require  calibration.  CSX 
requests  a  temporary  waiver  from  the 
calibration  and  labeling  requirement 
only  if  FRA  does  not  accept  the  AAR's 
position.  FRA  has  not  accepted  AAR's 
position. 

CSX  indicates  that  they  did  not 
receive  specifications  by  which  the 
calibration  procedure  could  be 
performed  on  the  front  units  until 
August  11, 1997.  Therefore,  CSX  is  not 
in  a  position  to  completely  perform 
such  functions  by  September  1,  1997. 
CSX  also  claims  that  they  have  placed 
an  order  for  the  weather-resistant  labels, 
but  will  not  receive  them  in  time  to 
comply  with  the  requirement.  CSX 
acknowledges  that  Pulse  Electronics  is 
currentiy  developing  an  on-board  head 
telemetry  device  (HTD)  testing  device  to 
perform  the  required  procedures. 

CSX  feels  there  is  absolutely  no 
reason  to  believe  that  any  adverse  effect 
on  safety  would  result  from  granting 
this  temporary  waiver  and  that  the 
waiver  is  necessary  in  order  to  permit 
implementation  of  a  rational  and 
efficient  system  for  testing  and  labeling 
HTD's. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-97-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  SW.,  Mail  Stop  10.  Washington, 
DC  20590.  Conununications  received 
within  30  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  wUl  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  NW.,  Room 
7051.  Washington,  DC  20005. 


Issued  in  Washington,  DC  on  September 
10.  1997. 
Grady  C  CothMi.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  97-24895  Filed  9-18-97;  8:45  am) 
BIUJNG  COOE  4t10-0ft-i> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttte  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3435 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.  M.  Abaray,  Chief 
Engineer-Signals/Quality,  1416  Dodge 
Street,  Room  1000,  Omaha,  Nebraska 
68179-0001. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
temporary  suspension  of  the  signal 
system,  for  approximately  90  days, 
during  the  track  construction  project 
between  milepost  114.6  and  milepost 
115.0  on  the  Alexandria  Subdivision, 
and  between  milepost  620.9  and 
milepost  621.0  on  the  Beaumont 
Subdivision,  near  Livonia,  Louisiana, 
utilizing  switch  tenders  to  control 
switches  while  the  signal  system  is 
suspended.  The  proposal  consists  of  the 
removal  of  all  power-operated  switches 
and  signals  at  the  existing  control  points 
and  interlocking,  removal  of  the 
interlocking  crossing  frog,  completion  of 
major  track  construction,  installation  of 
two  new  control  points,  and  restoration 
of  the  signal  system  to  service. 

The  reason  given  for  the  proposed 
changes  is  to  perform  major  track 
construction. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  S.W.,  Mail 
Stop  25,  Washington,  D.C.  20590  within 


45  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  September 
10, 1997. 
Grady  C  Cotben,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  97-24896  Filed  9-18-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Notice  of  Applications  for  Modification 
of  Exemption 

AOENCY:  Office  of  Hazardous  Materials 
Safety,  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  application  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  or 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  rei>eated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  for 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  October  6, 1997. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
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Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 


addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION: 


Copies  of  the  application  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


Application 
numt)er 


4661-M 

10365-M 

11254-M 

11516-M 

11536-M 

11932-M 

11937-M 


Docket  numt>er 


RSPA-97-2895 
RSPA-97-2896 


Applicant 


Cyprus  Foote  Mineral  Co.,  Kings  Mountain,  NC  (See  Footnote  1) 

U.S.  Enrichment  Corporation.  Bethesda,  MD  (See  Footnote  2)  „ 

Schlumberger  Oilfield  Services.  Sugar  Land,  TX  (See  Footnote  3)  '.. 

Falcon  Safety  Products,  Somerville,  NJ  (See  Footnote  4) 

Hughes  Space  &  Communications  Co.,  Los  Angeles,  CA  (See  Footnote  5) 

PEPCO  Manufacturing  Co..  Inc..  Portland.  OR  (See  Footnote  6)  

Puritan-Bennett  Aero  Systems  Co..  Lexena.  KS  (See  Footnote  7)  


Modification  o( 
exemption 


4661 
10365 
11254 
11516 
11536 
11932 
1T937 


(1)  To  modify  the  exemption  to  provide  lor  Class  3  material  as  an  ackJitional  dass  for  transportation  in  CXDT  Specification  4BA240  cylinders 

(2)  To  modify  the  exemption  to  provide  for  21PF-1A  and  21PF-1B  packages  with  gross  weights  greater  than  indicated  in  the  spedficatkw  and 
reiiei  trom  marking  requirement. 

(3)  To  modify  the  exemption  to  provide  for  additional  tool  pallet  models  with  a  total  exptosive  content  not  to  exceed  200  pounds  per  pallet 

(4)  TO  modify  the  exemption  to  provide  for  certain  DOT  Specification  2Q  containers  in  size  greater  than  presently  authonzed 

(5)  To  modify  the  exemption  to  provide  for  dry  air.  compressed.  Division  2.2  as  an  alternative  for  the  nitrogen  purge  of  the  shipping  containers 
and  provide  for  two  additional  containers.  yy^  ^^  mii^o 

(6)  To  reissue  an  exemption  orginaily  issued  on  an  emergency  basis  authorizing  the  transportatkjn  in  commerce  of  oxygen  generators  in  non- 
DOT  M)eafication  bulk  packaging  when  installed  in  depolyment  modules  and  personal  sen^ice  units. 

^T;  To  reissue  an  exemption  originally  issued  on  an  emergency  basis  authonzing  the  transportation  in  commerce  of  an  oxygen  generator 
cnemtcai.  witn  one  of  the  two  positive  means  of  preventing  unintentional  actuation  of  generator  consisting  of  a  packaging  feature 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  September 
15,  1997. 

}.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 

[FR  Doc.  97-24965  Filed  9-18-97;  8:45  am] 

BILLMQCOOE  4»10-eO-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Notice  of  Applications  for  Exemptions 

AGENCY:  Office  of  Hazardous  Materials 
Safety,  Research  and  Special  Programs 
Administration,  DOT. 


Applk»tk>n 
Ho. 


1941-N  .. 
11942-N 


,1  IjWt'^i^I    •■■•.•••••, 


Docket 
l4o. 


RSPA-97-2897 
RSPA-97-2898 


RSPA-97-2899 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  Room  8421,  DHM-30. 

New  EXEMPTIOf^ 


U.S.  Department  of  Transportation, 
Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.  Washington.  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  IX:,  on  September 
15. 1997. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Applk»nt 


Oxychem,  Deer  Park. 
TX. 

DowElanco,  Indianap- 
olis. IN.  - 


Core  Latx>ratories,  Inc., 
Carrollton.  TX. 


Regulatk>n(s) 
affected 


49  CFR  173.31  Retest 
Table  1. 173.31(c). 

49  CFR  172.203(a). 
172.302(c).  173.227. 


49  CFR  173.302 


Nature  of  exemption  thereof 


To  authorize  alternative  retesting  criteria  for 
tanks  cars  used  in  chlorine  service,  (mode  2) 

To  auttwrize  the  transportation  in  commerce  of 
a  Division  6.1.  liquid  PIH  material  meeting 
Hazard  Zone  B,  in  DOT  specifications  4BW 
cylinders  authonzed  under  Sec.  173.227.  but 
do  not  meet  the  general  packaging  provisions 
for  lk)ukl  poisorx>us  materials  in  cylinders  re- 
quired under  Sec.  1 73.40.  (nuxle  1 ) 

To  authorize  the  transportatkjn  in  commerce  of 
compressed  natural  gas  in  4E240  cylinders, 
(modes  1,4) 
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New  Exemptions— Continued 

Application 

No. 

Docket 
No. 

Applicant 

Regulation(s) 
affected 

Nature  of  exemption  thereof 

11946-N  

11947-N 

RSPA-«7-2900  

RSP/W«7-2901  

RSPA-97-2902  

RSPA-97-2903  

RSPA-97-2904 

Regional  Airline  Asso- 
ciation, Washington, 
DC. 

Patts  Fabrication  & 
Sendees.  Odessa. 
TX. 

Sumitomo  Corporation, 
San  Francisco,  CA. 

Manchester  Tank, 
Brentwood.  TN. 

RepiiMk:  Environmental 
Systems  (PA),  Inc., 
HatfieM,  PA. 

49  CFR  173.34(e)  

49CFR  178.253  

To   authorize   an    alternative    maintenance/in- 
spection program  in  lieu  of  that  required  in  49 
CFR  173.34(e)  for  certain  DOT  spedfcatkm 
and  non-DOT  specifkation  cylinders  used  as 
components  in  aircraft  fire  suppressant  sys- 
tems, (modes  1 ,  2,  3,  4,  5) 

To  authorize  the  manufacture,  mark  and  sale  of 

11948-N  „... 

11953-N  

49  CFR  173,  Subpart  G 

49  CFR  178.61(a) 

49  CFR  173.29,  Part 
178. 

non-specifkation   60   gallon   portable   metal 
tanks  designed  and  constructed  in  accord- 
ance with  DOT-Specificafkxi  57.  with  certain 
exceptk)ns,  for  use  in  transporting  Flammable 
lk)ukls,  n.o.s..  Class  3.  (nxxte  1) 

To  authorize  the  transportatkKi  in  commerce  ol 
non-specification  cylinders  manufactured  and 
filled  in  Japan  for  use  in  transporting  certain 
compressed  gases,  (modes  1,2,3) 

To  authorize  the  transpor1atk)n  in  commefce  of 

11954-N  

DOT  4B  cylinders  that  are  exempt  from  the 
maximum   1,000  pound  water  capacity  re- 
quirement, (modes  1 ,  2,  3,  4) 
To  authorize  the  transportatron  in  commerce  of 

reused  UN  1A2/Y/12  dmms  that  were  pre- 
vkMiSiy  used  to  transport  lab  pack  quantities 
of  waste  without  meeting  the  retesting  and 
reconditioning  requirements  for  use  in  trans- 
porting various  classes  of  hazardous  mate- 
rials, (mode  1) 

[FR  Doc.  97-24964  Filed  9-18-97;  8:45  am] 
MUMO  CODE  481  »-aO-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods  by  Air; 
Public  IMeeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
persons  that  RSPA  will  conduct  a  public 
meeting  to  exchange  views  on  proposals 
submitted  to  the  sixteenth  session  of  the 
International  Civil  Aviation 
Organization's  (ICAO)  Dangerous  Goods 
Panel  pGP)  to  be  held  in  Montreal, 
Canada  on  October  20-31,  1997. 

DATES:  October  16,  1997  at  9:30  a.m. 

ADDRESSES:  Department  of 
Transportation,  Nassif  Building,  Room 
8406A,  400  Seventh  Street  S.W.. 
Washington,  DC  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Frits 
Wybenga,  (202)  366-0656,  International 
Standards  Coordinator  for  Hazardous 
Materials  Safety,  RSPA,  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 


SUPPI.EMENTARY  INFORMATION:  This 
meeting  will  be  held  in  preparation  for 
the  sixteenth  session  of  the  ICAO 
Dangerous  Goods  Panel  Working  Group. 
The  primary  purpose  of  the  Panel 
meeting  will  be  to  discuss  proposed 
amendments  to  the  ICAO  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (the  Technical 
Instructions).  The  Panel  will  consider 
possible  amendments  to  resolve 
problems  encountered  with  the  use  of 
the  Technical  Instructions,  and 
amendments  to  the  Technical 
Instructions  on  the  basis  of  revisions  to 
the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Ckiods 
(UN  Recommendations). 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Documents  submitted  to  the  ICAO 
Dangerous  Goods  Panel  may  be 
reviewed  between  the  hours  of  8:30  and 
5:00  in  RSPA's  Dockets  Unit  located  in 
room  8419  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone  (202)  366-5046. 
Copies  of  dociunents  may  also  be 
ordered  by  contacting  RSPA's  Dockets 
Unit 


Issued  in  Washington.  DC,  on  September 
16,  1997. 
Alan  I.  Roberta, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  97-24975  Filed  9-18-97;  8:45  am] 
MLUNQ  CODE  4*10-«M> 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Dociwt  Na  33458] 

Cargill,  Incorporatecl— Acquisition  of 
Control  Exemption — A&R  Una,  Inc. 
and  J.K.  Una,  Inc. 

Cargill.  Incorporated  (Cargill),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  control,  through 
stock  purchase,  of  A&R  Line,  Inc.,  and 
J.K.  Line,  Inc.  (rail  lines).  Class  III 
railroads,  operating  in  the  State  of 
Indiana.' 

The  earliest  the  transaction  could  be 
consunmiated  is  September  12, 1997. 


■  The  rail  lines  will  be  purchased  from  Daniel  R. 
Frick.  the  sole  shareholder  of  the  rail  lines,  and  are 
part  of  a  larger  transaction  involving  the  purchase 
of  four  facilities  for  the  storage  and  distribution  of 
bulk  commodities,  fertilizer  and  agricultural 
chemicals.  The  rail  lines  provide  the  traosportation 
services  to  two  of  the  four  facilities  being  purchased 
byCaigill. 
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the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed).^ 

Cargill  states  that:  (i)  The  rail  lines  do 
not  connect;  (ii)  the  transaction  is  not 
part  of  a  series  of  anticipated 
transactions  that  would  connect  these 
railroads  with  each  other  or  with  any 
other  railroad  in  their  corporate  family; 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  ID  rail 
carriers.  Because  this  transaction 
involves  Class  ID  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
'  this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33458,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  (Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  K. 
Maser,  m,  Esq.,  Donelan,  Cleary,  Wood 
&  Master.  P.C.  1100  New  York  Avenue, 
NW.,  Suite  750,  Washington,  DC  20005. 
Decided:  September  12, 1997. 
By  the  Board,  David  M.  Konschnik. 
Director,  OfBce  of  Procsediiigs. 
Vemoo  A.  WUIiams, 
Secretary. 
(FR  Doc.  97-24963  Filed  »-18-97:  8:45  am] 

BHJJNQ  CODE  4*1 5-0IM> 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

September  9. 1997. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 


submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1544. 

Form  Number:  IRS  Form  11212. 

Type  of  Review:  Extension. 

Title:  Statement  of  Amendment  of 
Employee  Benefit  Plan. 

Description:  Form  11212  is  part  of  a 
voluntary  outreach  program  designed  to 
ensure  that  retirement  and  pension 
plans  are  amended  to  conform  to  certain 
law  changes.  Completion  of  three 
questions  on  Form  11212  indicates,  but 
does  not  guarantee,  that  the  plan 
dociunent  has  been  properly  amended. 

Respondents:  Busmess  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
10,900. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (one 
time). 

Estimated  Total  Reporting  Burden: 
2.725  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Hoilaml, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-24959  FUed  &-18-97;  8:45  am] 
BHjjNa  oooE  4a»-ei-p 


>  Applicant  indicates  that  consummation  of  the 
tran»action  will  occur  within  85  days  alter  July  10, 
1997. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  10, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 


Special  Request 

In  order  to  conduct  the  opinion 
survey  described  below  in  October 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  September  23, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-020-G. 

Type  of  Review:  Revision. 

Title:  Electronic  Filing  Program 
Opinion  Survey. 

Description:  The  purpose  of  this 
siu^ey  is  to  collect  information  to 
determiiie  what  tax  practitioners 
(members  of  the  National  Society  of 
Accountants  (NSA)  and  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA))  like  and  dislike  about  the 
Electronic  Filing  Program.  In  addition, 
practitioners'  su^estions  on  how  to 
improve  the  program  will  help  the  IRS 
provide  a  more  effective  tool  to  the 
practitioners  which  should  result  in 
more  returns  filed  electronically. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
45,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden: 
9,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lok  K.  HoUaod, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-24960  Filed  »-18-97;  8:45  tmj 
naiwo  COM  4Mft-4i-p 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

September  15, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
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calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collectiorf  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0203. 

Form  Number:  IRS  Form  5329. 

Type  of  Review:  Revision. 

Title:  Additional  Taxes  Attributable  to 
Qualified  Retirement  Plans  (Including 
IRAs),  Annuities,  Modified  Endowment 
Contracts,  and  MSAs. 

Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distribution  from  individual  retirement 
arrangements  (IRAs)  and  other  qualified 
plans.  These  taxes  are  for  excess 
contributions  to  an  IRA,  premature 
distributions  from  an  IRA  and  other 
qualified  retirement  plans,  excess 
accumulations  in  an  IRA  and  excess 
distributions  from  qualified  retirement 
plans.  The  data  is  used  to  help  verify 
that  the  correct  amount  of  tax  has  been 
paid. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:         ' 
Recordkeeping — 40  minutes 
Learning  about  the  law  or  the  form — 22 

minutes 
Preparing  the  form — 35  minutes 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 35  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,190,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  h4anagement  Officer. 
[FR  Doc.  97-24961  Filed  ^18-97;  8:45  am] 

BiUJNG  COOE  4S30-O1-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Change  of  Address  for  Office  of 
Regulations  and  Rulings 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 


ACTION:  Notice  of  change  of  address. 

SUMMARY:  The  Office  of  Regulations  and 
Rulings  of  the  U.S.  Customs  Service  is 
relocating  on  or  about  September  26—29, 
1997,  to  the  Ronald  Reagan  Building 
and  International  Trade  Center  at  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  Consequently,  all  correspondence 
directed  to  the  Office  of  Regulations  and 
Rulings,  including  ruling  requests  and 
comments  regarding  pending  Customs 
regulatory  proposals,  should  be  sent  to 
the  new  address  indicated  below. 
Further,  anyone  wishing  to  view 
comments  on  regulatory  projects  will 
need  to  come  to  the  new  address.  The 
phone  numbers  of  the  Office  of 
Regulations  and  Rulings  will  also 
change.  This  document  gives  notice  of 
the  new  address  and  phone  numbers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Clark,  Regulations  Branch,  (202) 
482-6970. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Office  of  Regulations  and  Rulings 
(OR&R)  of  the  U.S.  Customs  Service  is 
relocating  on  or  about  September  26—29, 
1997,  to  the  the  Ronald  Reagan  Building 
and  International  Trade  Center  at  1300 
Pennsylvania  Avenue,  NW.  Anyone 
wishing  to  submit  comments  on  a 
regulatory  proposal  or  submit  a  ruling 
request  to  the  United  States  Customs 
Service  should  address  the 
correspondence  to:  U.S.  Customs 
Service,  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229,  with 
either  the  Regulations  Branch  or  other 
appropriate  branch  name  inserted  into 
the  address. 

Viewing  Comments 

As  of  September  29, 1997,  anyone 
wishing  to  view  comments  that  were 
addressed  to  the  Regulations  Branch  of 
Customs  on  a  proposal  published  in  the 
Federal  Register  should  come  to  the 
address  set  forth  in  the  preceding 
paragraph.  It  is  highly  recommended 
that,  until  all  offices  at  Customs  have 
relocated,  you  call  Joseph  Clark  at  (202) 
927-2340  before  coming  to  schedule  an 
appointment  to  view  the  comments. 

Phone  Numbers 

The  phone  numbers  for  the  Office  of 
Regiilations  and  Rulings  as  of 
September  26,  1997  are  as  follows: 
Assistant  Commissioner,  OR&R — 927- 

0760 
Operational  Oversight  Division — 927- 

0760 
International  Agreements  Staff — 927- 

2255 


International  Trade  Compliance 

Divisioi» — 927-2244 
Regulations  Branch — 927-2340 
Penalties  Branch — 927-2344 
Entry  Procedures  and  Carriers  Branch — 

927-2320 
Intellectual  Property  Rights  Branch — 

927-2330 
Value  Branch— 927-2399 
Disclosure  Law  Branch — 927-2333 
Commercial  Rulings  Division-927-2244 
Ehity  and  Refund  Determination 

Branch— 927-2077 
Textile  Branch— 927-2380 
Special  Classification  and  Marking 

Branch— 927-2310 
General  Classification  Branch — 927- 

2388 

Dated:  September  15, 1997. 
Stuart  P.  Seidfll. 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 
(FR  Doc.  97-24952  Filed  9-18-97;  8:45  am) 
BIUJNQ  COOE  M2O-0S-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sarvic* 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-43 
and  Revenue  Ruling  97-39 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  -respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  97—43,  Procedures  for 
Electing  Out  of  Exemptions  Under 
Section  1.475(c)-l,  and  Revenue  Ruling 
97-39,  Mark  to  Market  Accounting 
Method  for  Dealers  in  Securities. 

DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
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Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Revenue  Procedure  97-43, 
Procediu«s  for  Electing  Out  of 
Exemptions  Under  Section  1.475(c)-l, 
and  Revenue  Ruling  97-39,  Mark  to 
Market  Accounting  Method  for  Dealers 
in  Securities. 

OMB  Number:  1 545-1 558. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-43. 

Revenue  Ruling  Number:  Revenue 
Ruling  97-39. 

Abstract:  Revenue  Procedure  97-43 
provides  taxpayers  automatic  consent  to 
change  to  mark-to-market  accounting  for 
securities  after  the  taxpayer  elects  under 
regulation  section  1.475(c)-l,  subject  to 
certain  terms  and  conditions.  Revenue 
Ruling  97-39  provides  taxpayers 
additional  mark-to-market  guidance 
under  section  475  of  the  Internal 
Revenue  Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  or 
revenue  ruling  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  27 
hours,  30  minutes. 

Estimated  Total  Armual  Burden 
Hours:  550,000. 

The  following  paragraph  applies  to  eU 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  11, 1997. 
Gairick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-24999  Filed  9-18-97;  8:45  am] 
BILLMQ  CODE  4a3»^-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2063 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
Inirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currentiy,  the  IRS  is  soliciting 
comments  concerning  Form  2063,  U.S. 
Departing  Alien  Income  Tax  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  WasUngton,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Departing  Alien  Income 
Tax  Statement. 

OMB  Number:  1545-0138. 

Fonn  Number:  2063. 

Mtstiuct:  Form  2063  is  used  by  a 
departing  resident  alien  against  whom  a 
termination  assessment  has  not  been 
made,  or  a  departing  nonresident  alien 
who  has  no  taxable  income  firom  United 
States  sources,  to  certify  that  they  have 
satisfied  all  U.S.  income  tax  obligations. 
The  data  is  used  by  the  IRS  to  certify 


that  departing  aliens  have  complied 
with  U.S.  income  tax  lavtrs. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
cutrentiy  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
20,540. 

Estimated  Time  Per  Respondent:  54 
min. 

Estimated  Total  Annual  Burden 
Hours:  18,691. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comineiiti 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  andyor 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  9, 1997. 
G«nlckR.Shaar. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-25000  Filed  9-18-47;  8:45  am] 

BUJNQ  COM  4«W-ei-U  : 


49298 


Federal  Register  /  Vol.  62,  No.  182  /  Friday.  September  19,  1997  /  Notices 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  CT-2 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treastiry. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(cK2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  CT— 2, 
Employee  Representative's  Quarterly 
Railroad  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

8UPPt.EMENTARY  INFORMATION: 

Title:  Employee  Representative's 
Quarterly  Railroad  Tax  Return. 

OMB  Number:  1545-0002. 

Form  Number:  CT-2. 

Abstract:  Employee  representatives 
file  Form  CT-2  quarterly  to  report 
compensation  on  which  railroad 
retirement  taxes  are  due.  The  IRS  uses 
this  information  to  ensure  that 
employee  representatives  have  p€ud  the 
correct  tax.  Form  CT-2  also  transmits 
the  tax  payment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
28. 

Estimated  Time  Per  Respondent:  1  hr., 
28min. 

Estimated  Total  Annual  Burden 
Hours:  164. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  9, 1997. 
GaiTick  R.  Slwar. 
IRS  Reports  Oearance  Officer. 
(FR  Doc.  97-25001  Filed  9-18-97:  8:45  am] 
BILLJNQ  OOOE  4aO-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  11-C 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Cturently,  the  IRS  is  soliciting 
comments  concerning  Form  11-C. 


Occupational  Tax  and  Registration 
Return  for  Wagering. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Occupational  Tax  and 
Registration  Return  for  Wagering. 

OMB  Number:  1545-0236. 

Fonn  Number:  11-C. 

Abstract:  Form  11-C  is  used  to 
register  persons  accepting  wagers,  as 
required  by  Lntemal  Revenue  Code 
section  4412.  The  IRS  uses  this  form  to 
register  the  respondent,  collect  the 
aimual  stamp  tax  imposed  by  Code 
section  4411,  and  to  verify  that  the  tax 
on  wagers  is  reported  on  Form  730,  Tax 
on  Wagering. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
11.500. 

Estimated  Time  Per  Respondent:  9  hr.. 
26  min. 

Estimated  Total  Annual  Burden 
Hours:  108,560. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  vriH  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  9, 1997. 
Garrick  R.  Shear. 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  97-25002  Filed  »-lB-97;  8:45  am] 
BtUMQ  CODE  4a30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  70ft-GS(D-1) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
»  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currentiy.  the  IRS  is  soliciting 
comments  concerning  Form  706-GS(I>- 
1).  Notification  of  Distribution  From  a 
Generation-Skipping  Trust. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18. 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI.BIIENTARY  INFORMATION: 

Title:  Notification  of  Distribution 
From  a  Generation-Skipping  Trust 
OMB  Number:  1545-1143 
Fonn  Number:  706-GS(D-l) 


Abstract:  Form  706-GS(D-l)  is  used 
by  trustees  to  provide  information  to  the 
IRS  and  to  distributees  regarding 
generation-skipping  distributions  bom 
trusts.  The  information  is  needed  by 
distributees  to  compute  the  generation- 
skipping  tax  imposed  by  Internal 
Revenue  Code  section  2601.  The  IRS 
uses  the  information  to  verify  that  the 
tax  has  been  properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households. . 

Estimated  Number  of  Respondents: 
80,000. 

Estimated  Time  Per  Respondent:  4  hr., 
16  min. 

Estimated  Total  Annual  Burden 
Hours:  340,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  3  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper   * 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Septemlwr  12, 1997. 
GaiTlck  R.  Shear, 
IRS  Reports  Clearance  Office. 
[FR  Doc.  97-25003  FUed  9-18-97;  8:45  am] 

MJJNQ  CODE  4«»-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-OS(T) 

AQBICY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
commfflits  concerning  Form  706-GS(T), 
Generation-Skipping  Transfer  Tax 
Return  For  Terminations. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  roon\  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  ilFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Titye;  Generation-Skipping  Transfar 
Tax  Return  For  Terminations. 

OMB  Number:  1545-1 145. 

Form  Number:  706-GS(T). 

Abstract:  Form  706-GS(T)  is  used  by 
trustees  to  compute  and  report  the  tax 
due  on  generation-skipping  transfers 
that  result  from  the  termination  of 
interests  in  a  trust.  The  IRS  uses  the 
information  to  verify  that  the  tax  has 
been  properly  computed. 

Current  i^ctions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individtials  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  6  hr., 
53  min. 

Estimated  Total  Aimual  Burden 
Hours:  689. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to.  a  collection  of  information, 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  3  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  ret\im  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  11, 1997. 
Ganick  R.  Shsar, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-25004  Filed  9-1&-97;  8:45  am) 
BttXMGCOOE  4S»-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-OSP) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  706-GS(D), 
Generation-Skipping  Transfer  Tax 
Return  for  Distributions. 


DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Generation-Skipping  Transfer 
Tax  Return  for  Distributions. 

OMB  Number.  1545-1144 

Form  Number.  706-GS(D) 

Abstract:  Form  706-GS(D)  is  used  by 
persons  who  receive  taxable 
distributions  from  a  trust  to  compute 
and  report  the  generation-skipping 
transfer  tax  imposed  by  Internal 
Revenue  Code  section  2601.  IRS  uses 
the  information  to  verify  that  the  tax  has 
been  properly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review.  Extension  of  a 
currently  approved  collection. 

Affected  Public.  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent.  1  hr., 
1  min. 

Estimated  Total  Annual  Burden 
Hours:  1,020. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retuims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stari-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10, 1997. 
Garrick  R.  Shmut, 

IRS  Reports  Clearance  Officer. 

(PR  Doc.  97-25005  Filed  9-18-47;  8:45  am) 

anjJNQCOOC  4S3IM>1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 138 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C.  « 

3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1138,  Extension  of  Time  for  Payment  of 
Ttixes  by  a  Corporation  Expecting  a  Net 
Operating  Loss  Carryback. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMAT10N  CONTACTS 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Extension  of  Time  for  Payment 
of  Taxes  by  a  Corporation  Expecting  a 
Net  Operating  Loss  Carryback. 

OMB  Number  1545-0135. 

Form  Number.  1138. 

Abstract.  Form  1138  is  filed  by 
corporations  to  request  an  extension  of 
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time  for  the  payment  of  taxes  for  a  prior 
tax  year  when  the  corporation  believes 
that  it  will  have  a  net  operating  loss  in 
the  current  tax  year.  The  IRS  uses  Form 
1138  to  determine  if  the  request  should 
be  granted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,033 

Estimated  Time  Per  Respondent:  4  hr., 
37  min. 

Estimated  Total  Annual  Burden 
Hours:  9,392. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  conmients  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  12, 1997. 
.Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-25006  Filed  9-ia-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  972 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
CurrenUy,  the  IRS  is  soliciting 
comments  concerning  Form  972, 
Consent  of  Shareholder  To  Include 
Specific  Amount  in  Gross  Income. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18. 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Consent  of  Shareholder  To 
Include  Specific  Amount  in  Gross 
Income. 

OMB  Number:  1 545-0043. 

Form  Number:  972. 

Abstract:  Form  972  is  filed  by 
shareholders  of  corporations  who  agree 
to  include  a  consent  dividend  in  gross 
income  as  a  taxable  dividend.  The  IRS 
uses  Form  972  as  a  check  to  see  if  an 
amended  return  is  filed  by  the 
shareholder  to  include  the  amoimt  in 
income  and  to  determine  if  the 
corporation  claimed  the  correct  amount 
as  a  deduction  on  its  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  1  hr.. 
1  min. 

Estimated  Total  Aimual  Burden 
Hours:  408. 


The  following  pmragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  12, 1997. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-25007  Filed  9-18-97;  8:45  am] 
BHJJNQ  COOE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8854 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  informaticHi 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2KA)). 
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Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8854, 
Expatriation  Information  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  November  18. 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPtfMENTARY  INFORMATION: 

Title:  Expatriation  Information 
Statement. 

OMB  Number:  To  be  assigned  later. 

Form  Number  Form  8854. 

Abstract:  Internal  Revenue  Code 
Section  6039G  requires  persons  who 
lose  U.S.  citizenship  to  provide 
information  concerning  citizenship, 
income  tax  liability,  net  worth,  and  net 
assets.  Form  8854  is  used  to  report  this 
information. 

Current  Actions:  This  is  a  new 
collection  of  information. 

Type  of  Review:  New  OMB  approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents — 
Part  1: 10,000. 

Estimated  Number  of  Respondents — 
Parts  I  &n:  1,000. 

Estimated  Time  Per  Respondent — ^Part 
1: 1  hr.  38  min. 

Estimated  Time  Per  Respondent — 
Parts  I  &  11:  8  hr.  53  min. 

Estimated  Total  Annual  Burden 
Hours:  25,180. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  CommentB 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  "he  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e]  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  12, 1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
[PR  Doc.  97-25008  Filed  9-18-97;  8:45  am] 
BHJJNO  COOe  4«30-l>1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2587 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  2587, 
Application  for  Special  Enrollment 
Examination. 

DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION:   ^ 

Title:  Application  for  Special 
Enrollment  Examination. 
OMB  Number:  1545-0949. 


Form  Number:  Form  2587. 

Abstract:  Form  2587  is  used  by 
individuals  to  apply  to  take  the  Special 
Enrollment  Examination  to  establish 
eligibility  for  enrollment  to  practice 
before  the  IRS.  The  information  on  the 
form  is  used  by  the  Director  of  Practice 
to  identify  those  individuals  seeking  to 
take  the  examination  and  to  plan  for  the 
administration  of  the  examination. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
8.000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  15, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  97-25009  Filed  9-18-97;  8:45  am) 
nUJNQ  COOe  4SM-91-U 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Joint  Board  for  the  Enrollment  of 
Actuaries;  Advisory  Committee  on 
Actuarial  Examinations;  IMeettng 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Conference 
Room  230  A&B  of  the  Aerospace 
Building,  L'Enfant  Plaza,  901  D  Street, 


SW.,  Washington,  DC,  on  September  29, 
1997,  beginning  at  8:30  a.m. 

The  purpose  of  the  meeting  is  to        "^ 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  futiue 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has 
been  made  that  the  subject  of  the 


meeting  falls  within  the  exception  to  the 
open  meeting  requirement  set  forth  in 
title  5  U.S.  Code,  section  552b(c)(9)(B), 
and  that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  September  8, 1997. 
Robert  L  Branar, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc.  97-24998  Filed  9-18-97;  8:45  am) 
BUXMO  COOE  4SS0-01-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  e<;litorial  corrections  of  pfeviously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204  and  253 
[DFARS  Case  96-0315] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Reporting  for  Fiscal  Year  1997 

Correction 

In  rule  document  96-24839, 
beginning  on  page  51030,  in  the  issue  of 
Monday,  September  30, 1996,  make  the 
following  corrections: 

204.670-6    [Corrected] 

1.  On  page  51031,  in  the  first  colimm: 

a.  In  204.670-6rb)(l)(iii),  in  the  first 
line,  "of  should  read  "or". 

b.  In  204.670-6(b)(l)(iv): 

(1)  In  the  first  line,  "Order" 
should  read  "Orders". 

(2)  Also  in  the  first  line,  "place" 
should  read  "placed". 

(3)  In  the  second  line, 
"commissary"  should  read 
"Commissary". 

253.204-70    [Corrected] 

2.  On  page  51032,  in  the  second 
column,  in  253.204-70(b)(3)(ii),  the 
second  paragraph  designated  as  "(i)", 
should  read  "(ii)". 

3.  On  page  51032,  in  the  third 
column: 

a.  In  253.204-70(b)(5)(i),  in  the 
second  line  from  the  top,  "solicitation/ 
Modification"  should  read 
"Solicitation/Modification". 

b.  In  253.204-70(b)(5)(ii)(C),  in  the 
third  line,  "the"  should  read  "that". 

4.  On  page  51033,  in  the  first  column: 

a.  In  253.204-70(b)(6)(i): 

(1)  ]n  the  fifth  line,  "42.214-14" 
should  read  "52.214-14". 

(2)  In  the  eigth  line,  "date" 
should  read  "data". 

b.  In  253.204-70(b)(6)(iv),  in  the 
second  line,  "of"  should  be  added  to 
read  "part  of  Block". 

5.  On  page  51033,  in  the  second 
column: 


a.  In  253.2Q4-70{b)(6)(iv)(B)(l),  in 
the  foiulh  line,  "he"  should  read  "the". 

b.  In  253.204-70(b)(6)(iv)(B)(2),  in 
the  first  line,  remove  the  word  "of. 

c.  In  253.204-70Cb)(6)(iv)(C).  in  the 
fourth  line,  "B6B"  should  read  "B6C". 

6.  On  page  51033,  in  the  third 
column,  in  253.204-70(b)(12){i): 

a.  In  the  eighth  line,  "so  codes  of 
should  read  "of  codes  to". 

b.  In  the  11th  line,  "case"  should 
read  "cases". 

7.  On  page  51034: 

a.  In  the  first  column,  in  253.204- 
70(b)(12)(i)(C),  in  the  second  line 
"234.001"  should  read  "235.001". 

b.  In  the  second  column,  in 
253.204-70(b)(13)(i)(B)(5),  in  the  fifith 
line,  "excluded"  should  read 
"excludes". 

c.  In  the  third  column,  in  253.204- 
70(b)(13)(i)(D),  the  paragraph  designated 
"D"  should  read  "(D)". 

8.  On  page  51035: 

a.  In  the  second  colimm,  in 
253.204-70(b)(13)(iv)(G),  in  the  fourth 
line,  "Don"  should  read  "Do". 

b.  In  the  third  column,  in  253.204- 
70{c)(4){iii),  in  the  second  line, 
"COMPLETED"  should  read 
"COMPETED". 

c.  In  the  third  column,  in  253.204- 
70(c)(4)(iii)(B)(3).  in  the  third  line, 
"6.3022-"  should  read  "6.302-". 

9.  On  page  51036,  in  the  third 
column,  in  253.204-70(c)(4)(vui)(B)(3), 
in  the  last  line,  "6.11102(c)."  should 
read  "6.102(c).". 

10.  On  page  51037: 

a.  In  the  second  column,  in 
253.204-70(c)(4)(xii)(B),  in  the  second 
line,  "enter"  should  read  "Enter". 

b.  In  the  second  column,  in 
253.204-70(c)(4)(xii)(F),  in  the  second 
line,  "is"  should  read  "if. 

c.  In  the  third  column,  in  253.204- 
70(d)(3),  in  the  third  line,  "party" 
should  read  "part". 

11.  On  page  51038: 

a.  In  the  first  column,  in  253.204- 
70(d)(5)(i)(I),  in  the  third  line, 
"institutional"  should  read 
"institution". 

b.  In  the  second  colimm,  in 
253.204-70(d)(5)(iii)(E); 

(1)  In  the  first  line,  add  the  letter 
"Z"  to  read  "Ckxle  Z  Other". 

(2)  In  the  third  line,  add  the  word 
"other"  to  read  "any  other  reason". 

253.204-71    [Corrected] 

12.  On  page  51040,  in  the  third 
column,  in  253.204-7 1(c)(1),  in  the  first 


line,  "REPORTING"  should  read 
"REPORT". 

13.  On  page  51042: 

a.  In  the  first  column,  in  253.204- 
71(e)(2)(i)(B),  in  the  first  line,  "do" 
should  read  "Do". 

b.  In  the  second  column,  in 
253.204-71(g)(2)(ii)(A),  in  the  first  line 
line,  "block"  should  read  "Block". 

c.  In  the  second  column,  in 
253.204-71(g)(2)(ii)(B)(2),  in  the  first 
line,  "for"  should  read  "of. 

d.  In  the  third  column,  in  253.204- 
71(g)(3),  in  the  fifth  line,  '19.3304(a)" 
should  read  "19.304(a)". 

e.  In  the  third  colimm,  in  253.204- 
71(g)(4),  in  the  last  line,  "NHCU/MIs" 
should  read  "HBCU/MIs". 

MUJNO  CODE  iaoun.0 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 

[DFARS  Case  06-0334] 

Defense  Acquisition  Regulation 
Supplement;  Restructuring  Costs 

Correction 

In  rule  document  96-31100, 
beginning  on  page  64635,  in  the  issue  of 
Friday,  December  6, 1996,  make  the 
following  correction: 

231.206-70    [Corrected] 

On  page  64636,  in  the  first  column,  in 
paragraph  (c)(3)(ii),  the  third  line, 
"defense"  should  read  "Defense". 

BILUNO  CODE  ISOS^OI-O 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  249  and  252 

[DFARS  Case  96-0320] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Notice  of 
Termination 

Correction 

In  rule  document  96-31099, 
beginning  on  page  64636.  in  the  issue  of 
Friday,  December  6, 1996,  make  the 
following  correction: 

249.7003    [Corrected] 

On  page  64637,  in  paragraph  {b)(2),  in 
the  fifth  line,  "contracts)"  should  read 
"contracts-^" 

BILUNa  CODE  1S0frO14> 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  216 
[DFARS  Case  •6-032?] 


Defense  Federal  Acquisition 
Regulation  Supplement;  MLCON- 
Environmsntai  Restoration 

Coirection 

In  rule  document  97-381,  appearing 
on  page  1058,  in  the  issue  of 
Wednesday,  January  8, 1997,  make  the 
following  corrections: 

216.306    [Corradadl 

On  page  1058,  in  the  second  column, 
in  216.306,  in  paragraph  (c)(i).  in  the 
fourth  line,  "cost-plus  fi3»d-fee"  should 
reed  "cost-plus-fixed-fee". 

In  the  thud  column,  in  paragraph 
(c)(u)(B),  in  the  third  line,  "therefore" 
should  read  "therefor". 


DEPARTMENT  OF  DEFENSE 

48CFRPart239 
[DFARS  Caee  96-00171 

Defense  Federal  Acquisition 
RaguiaUon  Supplement;  Information 
Technology  Management  Reform  Act 
(ITMRA) 

Comction 

In  rule  dociunent  97-382,  banning 
on  page  1058,  in  the  issue  of 
Wednesday,  January  8, 1997,  make  the 
following  correction: 

230.7003    [CorrecM] 

On  page  1059,  in  the  third  column,  in 
239.7003,  in  paragraph  (0(2)(iv),  in  the 
first  line,  "of  should  read  "for". 

■■AJNQCOM  1S06-ei-O 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  244 
[DFARS  Caee  96-0333] 

Defense  Federal  Acquisition 
ftogulaUon  Supplement;  Application  of 
Berry  Amendment 

Correction 

In  rule  document  97-3019,  beginning 
on  page  5779,  in  the  issue  of  Friday, 
February  7, 1997.  make  the  following 
corrections: 

22S.7002-1    [Corrsdad] 

1.  On  page  5780,  in  the  first  column, 
in  amendatory  instruction  3,  in  the  first 
line  "225.70002-1"  should  read 
"225.7002-1". 


244.403    [Corrsclad] 

2.  On  the  same  page,  in  the  second 
column,  in  244.403,  in  the  forth  line, 
"contract"  should  read  "contracts". 
■ajjNScooc  iso»«i« 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  234, 242  and  252 
[DFARS  Case  964)024] 

Defense  rederal  Aeouisltlon 
Regulation  Supplement;  Earned  Value 
Management  Systems 

CtuTBction 

In  final  rule  doctuient  97-5362, 
beginning  on  page  9990,  in  the  issue  of 
Wednesday,  March  5, 1997,  make  the 
following  corrections: 

2344X16-71    [ConeeMq 

(1)  On  page  9991,  in  the  second 
cx>lunm,  in  234.005-71(b),  in  the  second 
line  "Systems"  should  read  "System". 

(2)  Chi  the  same  page,  in  the  third 
column: 

242.1107-70   [Corradadl 

(a)  The  section  heading  ntmiber 
should  read  as  set  forth  ^x)ve. 

(b)  hi  242.1107-70(a),  in  the  fourth 
line  "cost-schedule"  should  read  "cost/ 
schedule". 

292.234-7000    [Conededl 

(a)  In  252.234-7000(a),  in  the  sixth 
line  "5000.2"  should  read  "5000.2-R". 
MUMO  oooc  iao6-ei-o 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  236 

[DFARS  Caee  96-0028] 

Defense  Federal  Acquialtion 
ftoguiation  Supplement;  Streamlined 
Research  and  Davatopmant  Clause 


Correct/on. 

In  rule  document  97-8642,  beginning 
on  page  16099,  in  the  issue  of  Friday. 
April  4, 1997,  make  the  following 
corrections: 

236.7006    [Corradadl 

Exhibit — Research  and  Deveiopment 
Streamlined  Contract  Fmniat 

Part  I— The  Schedule 

Section  A  [Corrected] 

1.  On  page  16100,  in  the  third 
column,  in  235.7006  Section  A  (A.l)(v), 
in  the  seventh  line,  "for"  should  read 
"For". 


Section  B  [Corrected] 

2.  On  page  16101,  in  the  first  column, 
in  235.7006  Section  B: 

a.  In  (B.2),  the  fifth  and  siicth  linea 
should  be  removed. 

b.  In  (B.3),  in  the  third  line,  insert 
"is"  to  read  "contract  is". 

3.  On  the  same  page,  in  the  second 
column  in  235.7006  Section  B,  in 
(B.4)(ivKB),  in  the  fifth  line  fiom  the 
bottom,  in  first  "intangible"  should  read 
"in  tangible". 

Section  F  (Conected] 

4.  On  page  16102,  in  the  second 
column,  hi  235.7006  Sectfon  F  (F.3).  in 
the  first  line,  "of  should  read  "for". 

Section  G  [Coiracted] 

5.  On  pege  16102,  in  the  second 
column,  in  235.7006  Section  G  (G.3),  in 
the  sixth  line,  insert  "of  to  read  "off". 

Part  n— Contract  Clauses 

Section  I  [Conected] 

6.  On  page  16103,  in  235.7006  Section 
I,  in  the  clause  entry  (L47),  "Data 
Modifications"  should  read  "Dat»- 
Modifications". 

7.  On  page  16105.  in  235.7006  Section 
I: 

a.  hi  the  clause  entry  (L158), 
"Advanced"  should  reed  "Advance". 

b.  In  the  clause  entry  (L179). 
remove  "Alternate  IT'. 

aiUMOCOM  1S0fr«VO 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 

[Dafsnee  AoquieMon  CImiler  01-12] 

Defense  Federal  Acquisition 
Regulation  Supplement;  MlaoellanaoMS 


CoirectUxt 

In  rule  document  97-15821, 
beginning  on  page  34114.  in  the  issue  of 
Tuesday,  June  24. 1997.  make  the 
following  corrections: 

2S2.228-7006    [Conedad] 

1.  On  page  34132,  in  the  second 
column,  the  third  section  heading 
"252.8-7006"  should  read  "252.228- 
7006". 

252.229-7003    [Corrected] 

2.  On  page  34133,  in  the  second 
colimm.  paragraph  (d)(1).  in  the  first 
line,  "shall  reflect"should  read  "shall 
not  reflect". 

252.234-7001    [Conedad] 

3.  On  page  34135,  in  the  first  column, 
under  section  heading  252.234-7001.  in 
the  last  line,  after  the  word  "Systems". 
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insert  "and  inserting  in  its  place  the 
phrase  "Mandatory  Procedures  for 
Major  Defense  Acquisition  Programs 
(MDAPs)  and  Major  Automated 
Information  System." 

252.246-7002    [Comdtd] 

4.  On  page  34135.  in  the  second 
column,  under  the  section  heading 


252.246-7002,  in  paragraph  (c),  in  the 
sixth  line,  "read"  should  read  "real". 


■LUNaOOM  1S08-01-O 


DEPARTMENT  OF  DEFENSE 
48CFRPart2S2 


[DFARS 


97-O302I 


Detanae  Federal  Acquisition 
RagulaHon  Supplement;  CertHlcatlon 
of  Requesta  tar  Equitable  Adjustment 

Correction 

In  rule  document  97-18218. 
beginning  on  page  37146,  in  the  issue  of 
Friday,  July  11, 1997,  make  the 
fblloMdng  correction: 

2S2.243-702    [Corredad] 

On  page  37147,  in  the  third  column, 
in  the  first  paragraph,  the  third  line, 
"may"  should  read  "my". 


Friday 

September  19,  1997 


Part  II 


Department  of 
Transportation 

Coast  Guard 

46  CFR  Parts  90,  98,  at  al. 
Offshore  Supply  Vessels;  Rnal  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  90.  96, 125. 126, 127. 128, 
129, 130, 131. 132, 134, 170, 174,  and 
175 

(CGO  82-4MM  and  COO  86-074 

RM211S-AA77 

OffsfNMPS  Supply  Vassals 

AQENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  In  an  interim  rule  published 
on  November  16, 1995,  the  Qiast  Guard 
establi^ed  a  complete  set  of  regulations 
(a  new  subchapter  L)  applicable  to  new 
offshore  supply  vessels  (OSVs), 
including  liftboats.  This  rule  adopts  the 
interim  rule  as  final  with  a  number  of 
changes,  and  brings  OSVs  under  a 
single,  consistent  regulatory  regime. 
DATES:  This  final  rule  becomes  effective 
on  October  20. 1997.  OSVs  certificated 
before  March  15, 1996,  may  either 
comply  with  these  regulations  in  their 
entirety  or  continue  to  comply  with,  and 
be  certificated  luider,  current 
regulations  and  policy.  The  Director  of 
the  Federal  Register  has  approved  as  of 
November  16, 1995,  the  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington.  DC  20593-0001  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  RIRTHER  STORMATIOH  OONTAGT: 
James  M.  Magill,  Office  of  Operating 
and  Environmental  Standards  (G-MSO- 
2),  Room  1208c,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  The 
telephone  number  is  (202)  267-1181. 

SUPPiaBfTARY  MFORMATKM: 

RegnUtory  Hiatmy 

On  February  14. 1983,  the  Coast 
Guard  published  the  first  of  two 
ANPRMs  (48  FR  6636;  CGD  82-004)  in 
order  to  provide  the  public  with  an 
early  opportunity  to  comment  on  a 
preliminary  draft  of  the  comprehensive 
set  of  requirements  for  inspection  and 
certification  applicable  to  new  offshore 
supply  vessels  (OSVs).  The  Coast  Guard 
received  24  comment  letters  addressing 
various  technical  aspects  of  the 
proposal.  Many  of  the  recommendations 


from  those  comments  were  incorporated 
into  the  subsequent  notice  of  proposed 
rulemaking  (NPRM)  discussed  below. 

On  April  16. 1987,  the  Coast  Guard 
published  the  second  ANPRM  (52  FR 
12439),  which  asked  for  specific 
information  to  help  the  Coast  Guard  in 
developing  specialized  regulations  for 
self-elevating  OSVs  (liitboats).  Many  of 
the  recommendations  contained  in  the 
14  comment  letters  received  by  the 
Coast  Guard  were  incorporated  into  the 
subsequent  NPRM  discussed  below. 

On  May  9, 1989,  the  Coast  Guard 
published  an  NPRM  (54  FR  20006).  The 
original  comment  period  was  scheduled 
to  end  on  September  6, 1989,  but  on 
August  31, 1989.  it  was  extended  until 
December  6, 1989  (54  FR  36040). 
Included  with  the  extension  of  the 
comment  period  was  notice  of  a  public 
hearing  on  the  proposed  rule.  The 
hearing  took  place  at  New  Orleans, 
Louisiana  on  September  13, 1989.  The 
Coast  Guard  received  20  letters 
containing  a  total  of  194  comments  on 
various  technical  aspects  of  the 
proposed  rule.  Many  of  the 
recommendations  from  those  comments 
were  incorporated  into  the  interim  rule. 

On  November  16, 1995,  the  Coast 
Guard  published  an  interim  rule,  with  a 
request  for  comments,  entitled 
"Offshore  Supply  Vessels"  in  the 
Federal  Register  (60  FR  57630).  No 
public  hearing  was  requested,  and  none 
was  held.  On  February  28, 1996,  the 
Coast  Guard  published  a  notice  in  the 
Federal  Register  reopening  the 
comment  period  until  March  31. 1996 
(61  FR  7425).  The  Coast  Guard  received 
8  letters  containing  a  total  of  330 
comments  on  the  interim  rule.  Many  of 
the  recommendations  from  those 
comments  were  incorporated  into  this 
final  rule. 

Backgroond  and  Pnrpoae 

Conventional  OSVs  have  traditionally 
provided  a  wide  range  of  supply  and 
support  to  offshore  industries  extracting 
oil  and  minerals.  Although  these  vessels 
historically  operated  almost  exclusively 
in  the  Gulf  of  Mexico,  they  now  operate 
worldwide. 

Self-elevating  OSVs,  commonly 
known  as  liftbmts,  are  more  spe(dalized 
in  their  service.  These  vessels  have 
built-in  jacking-systems  which  allow 
them  to  be  "jadced  up"  above  the 
ocean's  surfece  and  to  become,  in  effect, 
stationary  platforms  for  a  temporary 
period.  Once  jacked  up,  these  vessels 
render  specific  service,  such  as 
maintenance  and  construction,  to 
adjacent  oCEshore  structiues.  New 
liftboats  should  enjoy  a  wider  and  less 
restrictive  8cof>e  of  operation  than  those 
certificated  before  the  effective  date  of 


this  final  rule  due  to  the  structural 
strength  and  stability  standards 
contained  in  this  final  rule. 

The  most  significant  aspect  of  the  new 
46  CFR,  subchapter  L,  is  its 
consolidation  of  requirements  for  OSVs. 
Prior  to  implementation  of  these 
regulations,  existing  OSVs  had  been 
inspected  and  certified  imder  a  number 
of  regtilations  depending  on  their  age 
and  tonnage,  such  as  46  CFR  subchapter 
I  (Cargo  and  Miscellaneous  Vessels)  or 
subchapter  T  (Small  Passenger  Vessels). 
This  led  to  uncertainty  and 
inconsistency.  Implementation  of  a  new 
subchapter  L  removes  this  uncertainty 
and  inconsistency  by  consolidating 
existing  standards  and  policy  into  a 
siimle  subchapter. 

"nie  requirements  of  the  new 
subchapter  L  contained  in  the  interim 
rule  became  effective  on  March  IS, 
1996.  This  final  rule  adopts  the  interim 
rule  with  a  niunber  of  changes  brought 
about  primarily  by  the  comments  to  the 
interim  rule.  This  final  rule  applies  to 
new  OSVs  contracted  for  after  the 
effective  date  of  these  regulations  and  to 
OSVs  that  undergo  major  conversions 
after  the  effective  date  of  these 
regulations.  It  also  applies  to  existing 
OSVs,  including  pre-1979  OSVs,  if  the 
owners  of  these  OSVs  wish. 

These  regulations  contain  many 
changes  to  previous  regulations  and 
policies  governing  conventional  OSVs. 
and  include  first-time  regulations  for 
previously  uninspected  liftboats.  Many 
of  the  requirements  in  this  filnal  rule  are 
similar  to  corresponding  requirements 
in  subchapters  I  and  T. 

Aasociatad  Regulatory  Projects 

Since  the  publication  of  the  OSV 
interim  rule,  another  interim  rule 
entitled  "Lifssaving  Equipment"  was 
published  in  the  Federal  Register  (61 
FR  25272;  May  20,  1996).  The  latter 
interim  rule  governed  lifesaving  systems 
for  OSVs.  including  liitboats,  in  46  CFR 
part  133.  Part  133  on  lifesaving  systems, 
which  is  part  of  subchapter  L  and  of  this 
interim  rule,  became  effective  on 
October  1, 1996.  The  final  rule  on 
lifesaving  equipment  should  be 
published  in  the  near  future  and  should 
coincide  closely  with  the  publication  of 
this  final  rule. 

On  February  13, 1990,  the  Coast 
Guard  published  an  NPRM  entitled 
"Stability  Design  and  Operational 
Regulations"  (55  FR  5120).  On 
September  11, 1992,  it  published  the 
final  rule  (57  FR  41812).  Stability  and 
operational  requirements  from  that  rule 
have  been  adopted  here  in  §§  131.220 
(e),  (f),  and  (g);  131.513;  and  131.620(d). 
Both  final  rules  incorporate,  for 
inspected  vessels,  recentiy  adopted 
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amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  (SOLAS),  and  seek  to 
reduce  the  potential  for  vessels  to 
capsize  because  of  defective  designs  or 
operations. 

On  December  18, 1996,  the  Coast 
Guard  published  a  final  rule  entitied 
"Offshore  Supply  Vessels;  Alternative 
Tonnage"  (61  FR  66613).  That  rule, 
which  was  strictly  interpretive,  became 
effiactive  on  December  18, 1996,  and 
established  an  alternative  upper  limit  on 
tonnage  for  OSVs  based  on  the 
International  Convention  Measurement 
System.  That  rude  amended  the 
definition  of  OSV  in  46  CFR  125.160, 
and  this  final  rule  now  employs  the 
amended  definition. 

Discnssion  of  Comments  and  Changes 

The  Coast  Guard  thanks  the  many 
interested  parties  who  submitted         ^ 
comment  letters  to  the  public  docket  It 
received  8  letters,  containing  330 
comments.  These  comments  provided 
very  useful  information  and  afforded 
valuable  assistance  to  the  completion  of 
this  final  rule.  The  Coast  Guard 
evaluated  all  comments,  and 
incorporated  many  of  their 
recommendations  into  the  final  rule. 

This  section  discusses  the  comments 
received  and  the  Coast  Guard's  response 
to  them.  It  is  divided  into  two 
subjections.  The  first  discusses 
comments  and  changes  regarding  the 
specific  CFR  sections,  and  the  second 
disciisses  nonspecific  comments 
concerning  issues  related  to  this 
rulemaking.  This  preamble  does  not 
discuss  non-substantive  or  editorial 
comments. 

Conunents  and  ni«ng—  Rwlating  to 
Specific  CFR  Sections 

Comments  and  changes  to  each 
section  of  the  interim  rule  are  disciissed 
within  the  following  paragraphs,  and 
the  paragraphs  are  numbered  in  the 
order  of  their  appearance  in  the  interim 
rule. 

1.46  CFR  90.0S-20(a) 

Two  comments  suggested  that  the 
words  "the  keel  of  which  was  laid  (or 
that  was  at  a  similar  stage  of 
construction)"  should  be  substituted  for 
the  words  "contracted  for"  so  that  a 
physical  event,  rather  than  a 
commercial  event,  would  be  available  to 
gauge  the  applicability  of 
grandfethering.  These  conunents  also 
pointed  out  that  many  OSV  owners 
construct  their  own  vessels,  and  that, 
therefore,  a  contract  may  not  exist  Most 
owners  will  have  a  contract  for  the 
construction  of  their  OSVs;  hence  the 
wording  "contracted  for"  remains. 


However,  wording  to  the  efiiact  of  "the 
keel  of  which  was  laid"  has  been  added 
to  fix  an  alternative  date  of  applicability 
for  those  owners  who  build  Uieir  own 
OSVs. 

One  comment  requested  that  the 
reference  to  500  gross  tons  in  §  90.05- 
20(a)  be  deleted  since,  by  definition. 
OSVs  are  less  than  500  gross  tons. 
Lower  limits  on  tonnage  are  necessary 
in  this  section,  however,  because  only 
existing  OSVs  of  100  gross  tons  or  more 
and  less  than  500  gross  tons  are 
inspected  imder  subchapter  I — not 
OSVs  between  15  and  100  gross  tons. 

One  comment  suggested  that  the 
wording  in  §  90.05-20(a)  be  clarified 
since  it  implied  that  no  OSV  would  be 
grand&thered  regardless  of  the  build 
date.  The  Coast  Guard  agrees,  and  has 
revised  this  section  to  distinguish 
between  the  rules  that  apply  to  existing 
OSVs  and  those  that  apply  to  new 
OSVs. 

2.  46  CFR  90.10-40 

The  definition  of  "Offshore  supply 
vessel"  in  §  90.10-40(a)  has  been 
changed  to  include  the  amendments  of 
the  December  18, 1996  interpretative 
rule  "Offshore  Supply  Vessels; 
Alternate  Tonnage"  (61  FR  66613). 
similar  to  that  in  §§  125.160  and 
175.400.  Two  comments  suggested 
adding  "the  keel  of  which  was  laid"  to 
§  00.10-M)  (b)  and  (c).  The  Coast  Guard 
agrees,  and  has  made  this  change.  One 
comment  expressed  confusion  as  to 
whether  or  how  subchapter  L  would  be 
applied  to  existing  OSVs  and  liftboats 
when  undergoing  modifications.  The 
Coast  Guard  agrees  that  the  rules  do  not 
adequately  address  modifications  to 
existing  vessels.  Consequentiy.  the 
definition  of  a  new  OSV  in  §  90.10-40(c) 
has  hoBa  revised  to  include  a  vessel  that 
undergoes  a  mqor  conversion  after 
March  15, 1996.  The  definition  of  a 
"major  conversion",  which  appears  in 
46  U.S.C.  2101(14a),  has  been  added  to 
§  125.160.  If  the  modification  to  the 
vessel  constitutes  a  major  conversion, 
then  the  entire  vessel  must  be  reviewed 
and  inspected  as  a  new  vessel. 

3.  46  CFR  9831-  S.  10  and  IS 

Two  comments  pointed  out  that 
subpart  98.31  should  still  apply  to 
existing  OSVs  and  should  be  reinstated. 
The  Coast  Guard  agrees  and  has 
reinstated  subpart  98.31,  but  has  revised 
the  applicability  in  §  98.31-5  to  apply 
only  to  existing  vessels. 

4.  46  CFR  125.100 

One  comment  requested  clarification 
on  the  scope  of  major  conversions.  The 
Coast  Guard's  internal  guidance  for 
determining  what  amounts  to  a  major 


conversion  appears  in  NVIC 10-81, 
chapter  1.  The  comment  also 
recommended  that,  in  the  case  of  an 
existing  vessel  that  undergoes  a  major 
conversion,  subchapter  L  should  apply 
only  to  the  sections  of  the  OSV  that  are 
altered.  The  Coast  Guard  disagrees  and 
states  that  if  a  modification  constitutes 
a  major  conversion,  then  the  complete 
vessel  must  be  reviewed  and  inspected 
as  a  new  vessel. 

Sections  125.100  (a)  and  (b)  have  been 
revised  to  include  such  wording  as  "the 
keel  of  which  was  laid,"  similar  to  that 
added  in  §  90.05-20(a).  A  new 
paragraph  (e)  has  also  been  added  to 
clarify  the  term  "vessel  that  was 
contracted  for";  it  is  similar  to  §  90.05- 
5  of  this  chapter  pertaining  to  cargo  or 
miscellaneous  vessels. 

5.  46  CFR  125.110 

Three  comments  indicated  that 
§  125.110  did  not  address  the  carriage  of 
Grade-C  flammable  liquids  in  integral 
tanks.  The  carriage  of  Grade-C 
flammable  liquids  is  allowed  on  a  case- 
by-case  basis  with  approval  of  the 
Commandant  (G-MSE)  under 
§  125.110(a). 

6.  46  CFR  125.110(b)  (1)  and  (2) 

Two  conunents  suggested  the  removal 
of  the  20  percent  deadweight  restriction 
on  the  carriage  of  Giade-D  and  Grade-E 
combustible  liquids  in  integral  tanks 
because  it  imposes  an  unnecessary 
disadvantage  on  U.S.-flagged  OSVs 
compared  to  foreign-flagged  OSVs, 
which  are  governed  by  International 
Maritime  Organization  (IMO)  Resolution 
A.673(16),  Guidelines  for  the  Transpoct 
and  Handling  of  Limited  Amounts  of 
Hazardous  and  Noxious  Liquid 
Substances  in  BxxOc.  on  Offshore  Siipply 
Vessels.  They  pointed  out  that,  under 
IMO  Resolution  A.673(16),  40  percent 
deadweight  was  permitted.  The  Coast 
Guard  does  permit  the  carriage  of 
greatn  than  20  percent  deadweight  of 
Grade-D  and  Ckade-E  combustible 
liquids  in  integral  tanks  on  a  case-by- 
case  basis  with  approval  of  the 
Commandant  imder  §  125.110(a). 

7.  46  CFR  125.110(c) 

Two  comments  thought  that  the 
carriage  of  liquids  of  Grade  B  and  lower 
in  fixed  independent  tanks  on  deck 
should  be  permitted  without  limit  The 
Coast  Guard  permits  the  carriage  of 
greater  than  20  percent  deadweight  of 
Uquids  of  Grade  B  and  lower  in  fixed 
independent  tanks  on  deck  under 
§  125.120(a)  with  the  approval  of  the 
Commandant  (G-MSE). 
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8.  46  CFR  125.120(b) 

Two  comments  thought  that  the  20- 
percent  deadweight  restriction  on  the 
carriage  of  noxious  liquid  substances 
(NLSs)  imposed  an  unnecessary 
disadvantage  on  U.S.-flagged  OSVs  as 
against  foreign-flagged  OSVs,  which  are 
governed  by  IMO  Resolution  A.673(16). 
They  pointed  out  that,  under  IMO 
Resolution  A.673(16),  40  percent 
deadweight  was  permitted,  and 
recommended  that  IMO  Resolution 
A.673(16)  be  adopted  and  used  as  an 
appropriate  regulation  under  §  125.120. 
The  Coast  Guard  does  not  agree  that  the 
adoption  of  IMO  Resolution  A.673(16)  is 
appropriate,  because  it  is  too  severe  for 
typical  OSVs  operating  in  U.S.  watos 
and  the  language  of  the  guidelines  is 
imprecise.  The  Coast  Guard  does  permit 
the  carriage  of  greater  than  20  percent 
deadweight  of  NLS,  with  the  approval  of 
the  Commandant  (G-MSE),  under 
§  125.120(a).  The  Coast  Guard  will  also 
consider  certificating  vessels  built  to 
IMO  Resolution  A.673(16),  on  a  case-by- 
case  basis,  with  the  approval  of  the 
Commandant  (G-MSE),  under 
§  125.120(a). 

9.  46  CFR  125.140 

Two  comments  suggested  that,  for 
clarity,  the  text  in  §92.01-5  of  this 
chapter  should  be  substituted  for  this 
section.  The  Coast  Guard  has  revised 
this  section  to  make  it  similar  to 
§92.01-5. 

10.  46  CFR  125.160 

Two  comments  questioned  the  use  of 
"Accommodation"  in  the  singular.  They 
pointed  out  that  all  seven  spaces  listed 
in  the  definition  should  count  as 
aeconunodations.  The  Coast  Guard 
agrees  and  has  revised  this  definition. 

Two  comments  also  suggested  that 
"Quarters"  be  replaced  by  "Berthing 
spaces,"  as  the  latter  better  describes  the 
use  of  the  space  in  question.  The  Coast 
Guard  recognizes  that  the  term 
"quarters"  is  a  well  used  and  accepted 
term  in  the  marine  industry  and  has 
appropriately  defined  the  term  in  this 
section. 

Four  comments  thought  that  the 
definition  for  "Crane"  was  too  broad 
and  might  encompass  stores  cranes,  boat 
davits,  and  other  lifting  appliances.  The 
comments  asked  that  the  definition  be 
revised  to  exclude  material-handling 
gear  for  general  ship's  service.  The  Coast 
Guard  agrees,  and  has  revised  the 
definition  to  exclude  such  gear. 

Two  comments  concerned  the 
definition  of  "Damp  or  Wet  Space." 
This  definition  has  been  deleted  since  it 
is  not  used  in  this  final  rule. 

Two  comments  suggested  punctuation 
changes  to  the  definition  of  "OfEshore 


Wori^r."  The  Coast  Guard  agrees  with 
this  suggestion  and  has  removed  the 
commas  after  "master"  and  "crew." 

The  definition  of  "Ofishore  supply 
vessel"  in  §  125.160  has  been  changed 
to  include  the  amendments  brought 
about  by  the  December  18, 1996 
interpretative  rule  "O&hore  Supply 
Vessels:  Alternate  Tonnage"  (61  FR 
66613). 

The  Coast  Guard  has  realized  that 
definitions  of  "New  offshore  supply 
vessel",  "Existing  oSshore  supply 
vessel",  and  "Major  conversion"  should 
have  been  included  in  subchapter  L 
Consequendy,  definitions  identical  to 
those  in  §  90.10-40(b)  and  (c)  have  been 
included  in  §  125.160  for  "New  ofiishore 
supply  vessel"  and  "Existing  oSshore 
supply  vessel".  The  definition  of  "Major 
conversion"  has  also  been  included, 
which  is  similar  to  that  in  46  U.S.C. 
2101(14a). 

11.  46  CFR  125.180 

Two  comments  questioned  the 
incorporation  byTeference  of 
classification  society  rules.  They  argued 
that  such  practice  may  impose  an  undue 
burden  on  OSV  owners  who  otherwise 
would  not  elect  to  "class"  their  vessels. 
The  incorporation  by  reference  of 
classification  society  rules  does  not 
mean  that  owners  have  to  class  their 
vessels.  It  is  a  procedure  used  by 
Federal  agencies  to  regulate  by  reference 
to  material  already  published  and 
available  elsewhere.  It  reduces  the 
redundancy  and  bulk  of  the  Federal 
Register  and  the  CFR.  An  owner  may 
elect  not  to  class  an  OSV,  but  must  use 
those  rxiles  as  criteria  where  required  by 
this  subchapter. 

12.  46  CFR  126.100 

Two  comments  requested  that  the 
language  in  §  126.100  be  replaced  by 
tiiat  in  §  91.25-50  of  subchapter  I.  They 
pointed  out  that  the  standard  shoidd  not 
be  the  inspector's  determination  as  to 
"suitability  for  intended  service,"  but 
rather  his  or  her  determination  of  the 
"safety  and  seaworthiness"  of  the 
vessel.  The  Coast  Guard  agrees  that  the 
language  in  §91.25-50  is  more  standard 
and  suitable,  and  has  changed  the 
language  in  §  126.100  to  be  similar  to 
that  in  §91.25-50. 

13.  46  CFR  126.110(bHl) 

Two  comments  requested  that  the 
language  in  §  126.110(b)(1)  be  replaced 
by  that  in  §  91.30-1  of  subchapter  I. 
They  pointed  out  that  §  91.30-1  requires 
only  that  the  survey  after  an  accident 
ensiire  that  repairs  or  renewals  are 
effectively  made,  but  does  not  require 
the  inspector's  determination  as  to  what 
repairs  or  renewals  must  be  made.  The 


Coast  Guard  agrees  and  has  revised  the 
language  in  §  126.110(b)(1)  to  be  similar 
to  that  used  in  §  91.30-1. 

14.  46  CFR  126.120(a) 

Two  comments  requested  that  the 
language  in  §  126.120(a)  be  replaced  by 
that  in  §  91.05-1  of  subchapter  I.  The 
comments  pointed  out  that  a  Certificate 
of  Inspection  (COI)  not  complied  with  is 
not  the  same  as  one  ' '  that  is  about  to 
expire  or  has  expired."  The  Coast  Guard 
agrees  that,  for  consistency,  the 
language  in  the  subchapters  should  be 
similar,  and  has  revised  the  language  in 
§  126.120(a)  to  be  similar  to  that  used  in 
§91.05-1. 

15.  46  CFR  126.140(a) 

Two  comments  recommended  that 
§  126.140  allow  the  cognizant  Officer  in 
Charge,  Marine  Inspection  (OCMI)  to 
accept  an  "Under-Water  Inspection  in 
Cieu  of  Drydocking"  (UWILX))  for  the 
intermediate  drydocking.  The  Coast 
Guard  accepts  UWUDs  in  certain 
situations  and  by  special  approval  of  the 
Commandant  (G-MSE),  such  as  for 
mobile  offshore  drilling  units  (MODUs) 
under  46  CFR  107.265  and  107.267. 
This  acceptance  has  been  granted 
primarily  because  these  vessels  are  so 
large  that  few  drydocks  are  available  to 
accommodate  them.  OSVs,  including 
liftboats,  are  not  so  large  as  to  present 
a  problem  for  normal  d^docking. 
Consequendy,  the  recommendation  has 
not  been  adopted. 

16.  46  CFR  126.140(b) 

Two  comments  pointed  out  that  the 
requirement  in  §  126.140(b).  to  notify 
the  cognizant  OCMI  when  the  OSV  is 
drydocked  for  any  reason,  may  be 
burdensome  for  the  owner  as  well  as  the 
cognizant  OCMI.  They  said  that 
crewboats  imder  100  gross  tons  change 
out  propellers  24  hours  a  day  and  that 
the  cognizant  OCMI  or  his 
representative  may  not  always  be 
available.  This  requirement  is  similar  to 
that  in  46  CFR  176.600(f)  for  subchapter 
T.  If  there  is  propeller  damage,  there 
may  be  other  underwater  damage;  the 
cognizant  OCMI.  therefore,  needs  to  be 
appraised  of  the  extent  of  any  damage. 

17.  46  CFR  126.150 

Two  comments  suggested  that 
§  126.150(c)  should  be  revised  to  allow 
repair  work  or  alterations  to  begin  upon 
oral  approval  of  the  cognizant  OCMI, 
prior  to  the  submission  of  approved 
drawings.  It  is  a  misunderstanding  that 
repair  work  or  alterations  are  permitted 
under  subchapter  I  without  advance 
approval  of  a  cognizant  OCMI  uinder 
§  91. 45-1  (b).  One  comment  added  that 
often,  in  order  to  get  a  repair  completed 
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in  a  timely  fiashion,  work  must  start 
before  a  drawing  can  be  completed  or 
approved.  The  Coast  Guard  disagrees. 
The  clear  intent  of  §  91.45-l(b)  is  that 
drawings  of  alterations  should  be 
approved  before  work  is  started,  and 
that  drawings  will  not  be  needed  if 
deemed  urmecessary  by  the  cognizant 
OCMI.  Approval  of  drawings  before 
work  be^ns  is  of  paramount 
importance,  because  any  work  done  that 
does  not  match  the  approved  drawings 
may  have  to  be  redone,  with  added 
expense  and  delay  in  the  vessel's  return 
to  service.  The  Coast  Guard  encounters 
many  instances  of  owners  proceeding 
with  non-emergency  repairs  or 
alterations  before  they  obtain  the 
approval  of  the  cognizant  OCMI  and 
incturing  rework  and  added  expense. 
This  paragraph  remains  unchanged 
apait  from  a  sentence  to  give  the  OCMI 
the  flexibility  to  determine  whether 
drawings  may  not  be  necessary. 

18.  46  CFR  126.160(cKl) 

Two  conunents  urged  that  the  second 
sentence  of  §  126.160(c)(1)  be  revised  to 
exclude  the  phrase  "upon  the 
recommendation  of  the  contractor  and 
the  owner  or  operator  of  the  OSV."  The 
Coast  Guard  disagrees.  The  parties 
involved  with  the  work  being  performed 
(the  contractor,  owner,  or  operator)  must 
be  comfortable  with  the  person  used  in 
place  of  the  certified  marine  chemist 
and,  the^fore,  allowed  some  say  in  who 
is  selected  as  a  replacement 

19.  46  CFR  126.170 

Three  comments  pointed  out  that 
§  126.170  imposes  Umits  on  the  number 
of  offishore  workers  permitted  on 
liftboats.  They  explained  that  frequently 
liftboats  are  used  as  work  platforms  for 
construction  and  maintenance 
operations,  and  must  be  able  to  provide 
unspecified  accommodations  for 
industrial  personnel  when  liftboats  are 
in  the  elevated  mode.  The  Coast  Guard 
does  not  agree  that  liftboats  that  are 
certificated  under  this  subchapter  aiul 
that  are  in  the  elevated  mode  should  be 
permitted  to  accommodate  an 
luispecified  niunber  of  offshore  workers. 
In  either  the  elevated  or  afloat  mode,  the 
total  number  of  offshore  workers 
acconunodated  cannot  be  greater  than 
36  as  permitted  under  §  174.205.  The 
fact  that  the  vessel  is  in  the  elevated 
mode  is  not  a  valid  argument  for 
providing  aeconunodations  for  a  larger 
niunber  of  persons.  Since,  in  the  event 
of  a  storm,  the  liftboat  may  have  to  leave 
the  site  quickly  and  move  to  a  harbor  of 
safe  refuge,  the  loading  and  stability  of 
the  vessel  in  the  elevated  mode  must 
always  be  such  that  the  vessel  will  meet 
the  afloat-stability  criteria.  ChAnging  of 


the  elevated  loading  condition  to  meet 
the  afloat  stability  criteria  is  not 
permitted,  as  a  storm  may  develop 
quickly  leaving  no  time  for  a  change  of 
loading. 

However,  if  the  permanent 
accommodation  stated  on  the  COI  is  less 
than  36,  the  cognizant  OCMI  may,  on  a 
case-by-case  basis,  permit  the  use  of 
additional  temporary  quarters  for 
oCbhore  workers  up  to  a  total  of  36  (not 
counting  the  crew  quarters),  in  order  to 
augment  the  permanent 
accommodation,  provided  the  vessel  is 
designed  to  meet  the  damaged  stability 
requirements  for  more  than  16  persons 
in  §  174.205.  The  cognizant  OCMI  will 
make  the  judgment  on  the  number  of 
additioiud  temporary  quarters 
permitted,  taking  into  consideration 
such  things  as  the  need  for  extra 
lifesaving  equipment  and  the  effects  on 
stability  of  the  added  quarters.  If  a 
lifttKMt  is  intended  to  carry  more  than 
36  offshore  workers,  the  vessel  cannot 
be  certificated  luider  subchapter  L,  and 
must  be  certificated  and  meet  the  rules 
of  an  appropriate  vessel  class  imder  this 
chapter. 

Two  comments  suggested  that 
§  126.170(a)  should  permit  the 
cognizant  OCMI  to  raise  the  maYinnnin 
number  of  ofiishore  workers,  given  a 
vessel's  compliance  with  other 
regidatory  criteria,  such  as  lifesaving 
equipment  and  stability.  Subchapter  L 
already  permits  the  carriage  of  up  to  36 
ofiishore  workers  if  a  vessel  meets  more 
stringent  damaged  stability  criteria.  For 
Subchapter  L  to  permit  the  carriage  of 
even  more  offshore  workers,  other  than 
in  an  emergency,  woidd  present  a  risk 
unacceptable  to  the  Coast  Guard, 
because  subchapter  L  is  less  stringent 
than  prior  regulations  in  other  respects. 
For  example,  new  subchapter  L  allows 
the  carriage  of  unlimited  amounts  of 
foel  for  transfer  to  the  platforms. 

20.  46  CFR  126.170(a) 

Two  comments  suggested  that 
crewboats  should  be  permitted  to  carry 
as  many  as  100  offshore  workers, 
provided  the  boats  meet  the  additional 
requirements  of  §  171.080(d)(3),  and  still 
be  considered  OSVs.  The  Coast  Guard 
does  not  agree  with  this  suggestion. 
Vessels  carrying  more  than  36  oCCshore 
workers  cannot  be  certificated  luider 
subchapter  L,  because,  under 
§  126.170(a),  an  OSV  is  restricted  to  the 
carriage  of  no  more  than  36  ofEshore 
workers.  Consequendy,  crewboats 
carrying  36  or  more  o&hore  workers 
may  not  be  certificated  under 
subchapter  L,  but  must  be  certificated  as 
snudl  passenger  vessels  under 
subchapter  T  or  K. 


21.  46  CFR  126.230(b) 

Two  conunents  asked  whether  a 
vessel  converted  from  another  service 
(such  as  a  freight  vessel  converted  to  an 
OSV)  would  require  inspection  luider 
subchapter  L.  Iliey  recommended  that 
an  existing  vessel,  constructed  prior  to 
March  15, 1996.  but  subject  to  a  "change 
of  service"  modification  or  alteration,  be 
pemutted  to  retain  its  status  as  an 
existing  vessel  within  the  scope  of 
subchapter  I  or  T.  The  Coast  Guard 
agrees  in  part  with  this 
reconunendation.  If  an  existing  vessel 
was  converted  or  subject  to  a  "change  of 
service."  such  as  from  freight  vessel  to 
OSV  prior  to  March  15, 1996,  it  does  not 
have  to  comply  with  subchapter  L. 
Rather,  it  would  have  to,  at  the  owner's 
discretion,  comply  with  either  the 
regulations  in  effect  at  that  time 
(subchapter  I  or  T),  or  the  new 
subchapter  L.  If  a  vessel  changes  from 
another  service  to  OSV  or  undergoes  a 
major  conversion  on  or  after  March  15, 
1996,  it  must  be  reviewed  and  inspected 
as  a  new  OSV  tmder  subchapter  L. 
Major  conversion  and  major  or  minor 
alteration  are  discussed  in  46  CFR 
90.10-40  (b)  and  (c),  and  46  CFR 
125.100.  For  clarity,  §  126.230(b) 
substitutes  "undergoing  a  major 
conversion"  for  "being  •  *  • 
converted." 

22.  46  CFR  126.350(bX2) 

One  comment  requested  clarification 
regarding  the  manual  test  required  on 
hydraulic  steering  systems  in 
§  126.350(b)(2).  The  comment  pointed 
out  that  many  OSVs  of  less  thain  100 
gross  tons  do  not  have  the  capability  for 
manual  operation  and  asked  if  the 
intention  of  the  Coast  Guard  was  to 
require  a  design  change.  Some  servo- 
type  power  hydraulic  steering  systems 
have  a  manual  operation  that  can  meet 
the  requirement  in  §  130.140(b)(15)  or 
serve  as  the  auxiliary  means  of  steering. 
The  wording  in  §  126.350(b)(2)  has  beea 
revised  to  clarify  that  this  test  is 
required  only  if  the  system  is  fitted  for 
manual  operation. 

23.  46  CFR  126.350(bX3) 

Two  comments  pointed  out  that 
subpart  94.35  did  not  address  rescue 
boats  and  diat  §  126.350(b)(3)  should 
not  refer  to  rescue  boats.  On  May  20. 
1996,  the  Coast  Guard  published  an 
interim  rule  entitied  "Lifesaving 
Equipment"  (61  FR  25272)  that  removed 
46  CFR  part  94  in  its  entirety,  and 
placed  tests  and  inspections  of 
lifesaving  equipment  into  part  133 
(Lifiasaving  Systems)  of  subchapter  L.  At 
present,  the  initial  inspection  of 
lifesaving  appliances,  including  rescue 
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boats,  is  addressed  in  §  133.45(a)  and 
§  126.350(b)(3)  has  been  removed. 

24.  46  CFR  126.430 

Two  comments  requested  that  the 
wording  in  the  first  paragraph  of 
§  126.430  coBceming  "fit  for  its 
intended  use"  be  changed  to  be  similar 
to  that  in  §  126.100.  The  Coast  Guard 
agrees  and  has  made  tins  change. 

25.  46  CFR  126.530(a) 

Three  comments  argued  that 
§  126.530  should  not  exclude  liitboats 
from  the  alternative  midperiod 
examination  provisions  permitted  for 
conventional  hull  form  OSVs  of  less 
than  400  gross  tons.  One  comment  also 
recommended  that  OSVs  of  400  gross 
tons  or  more  be  included  in  the 
alternative  midperiod  examination 
provision. 

On  January  25, 1990,  the  Coast  Guard 
published  alternative  provisions  for 
reinspection  of  OSVs  of  less  than  400 
gross  tons  in  foreign  ports  (55  PR  2522). 
These  provisions  were  subsequently 
incorporated  into  the  interim  rule  for 
OSVs  and  are  now  incorporated  into 
this  final  rule  as  §  126.530.  The  Coast 
Guard  initially  excluded  Uftboats  from 
the  alternative  midperiod  examination 
provisions  based  on  their  casualty 
record,  which  was  significanUy  worse 
than  conventional  hull  form  OSVs.  In 
addition,  the  Coast  Guard  needed  to 
gain  experience  with  liftboat 
inspections,  and  was  not  aware  of  any 
U.S.-flag  liitboats  presently  working 
overseas.  However,  a  re-evaluation  of 
the  casualty  record  of  Uftboats  from 
1990  to  1995  has  concluded  that  the 
casualty  record  for  Uftboats  is  about 
equal  to  that  of  conventional  hull  form 
OSVs.  ConsequenUy,  the  Coast  Guard 
has  decided  that  Uftboats  should  be 
given  the  same  opportunity  for 
alternative  midperiod  inspection  as 
conventional  OSVs,  and  has  deleted  the 
words  "except  a  liitboat"  from 
$  126.530(a)  to  allow  Uftboats  to 
participate  in  the  alternative  provisions 
for  reinspection  of  OSVs  of  less  than 
400  gross  tons  in  foreign  ports. 

Because  the  Coast  Ooard  does  not 
have  the  statutory  authority  to  delegate 
authority  over  certificates  under  the 
bitemational  Oil  Pollution  Prevention 
(lOPP)  to  third  parties.  OSVs  of  400 
gross  tons  or  more  can  not  be  included 
in  the  alternative  midperiod  inspection. 

26.  46  CFR  127.110 

The  Coast  Guard  has  fotmd  it 
unnecessary  for  certain  plans  to  be 
submitted  for  approval  under  §  127.110 
(a)  and  (b).  Consequentiy,  paragraphs 
(aK4)  and  (b)(3)  through  (b)(6)  of 
§  127.110  have  been  deleted.  There  is  no 


added  value  for  Marine  Safety  Center  or 
OCMI  plan  review  of  these  plans,  as 
they  can  be  handled  during  initial 
inspection  by  the  Coast  Guard  marine 
inspector.  Section  127.110(a)(1)  has 
been  changed  to  indicate  that 
specifications  are  to  be  submitted  for 
information  only  as  the  Coast  Guard 
does  not  approve  specifications.  Section 
127.110(a)(3)  has  been  changed  to 
indicate  that  the  safety  plan  (fire-control 
plan)  is  to  be  submitted  for  OCMI 
review  and  approval.  This  plan  is  not 
technical  in  nature  and  basically 
requires  the  marine  inspector  to  verify 
that  the  firefighting  equipment  on  the 
vessel  is  as  depicted  on  the  plan,  and 
meets  the  Coast  Guard  regulations. 

27.  46  CFR  127.2101a] 

Two  comments  suggested  that  the 
phrase  "equivalent  to  those"  be  inserted 
in  the  first  sentence  between  "rules" 
and  "established."  The  Coast  Guard 
does  not  agree,  because  §  127.210(b) 
already  permits  the  use  of  an  approved 
alternative  classification  socie^,  or  any 
other  established  standard. 

26.  46  CFR  127.220(d) 

Two  comments  said  that  the  A-60 
class  construction  for  bulkheads  and 
decks  required  in  §  127.220(d)  would 
impose  an  undue  economic  burden  on 
aliuninum  crewboats.  The  comments 
recommended  adding  a  paragraph  to 
allow  aluminum  crewboats  to  meet  the 
requirements  of  subchapter  T. 
Crewboats  do  not  have  to  meet  the 
requirements  of  subchapter  L:  They  may 
be  certificated  luider  subchapter  T  or  K. 
Therefore,  this  section  is  unchanged. 

29.  46  CFR  127.240(a) 

Four  comments  pointed  out  that  the 
two  means  of  escape  required  by 
§  127.240(a)  would  require  aU  sizes  of 
compartments,  including  small  closets 
and  deck  lockers,  to  have  two  means  of 
escape.  The  conunents  recommended 
that  spaces  with  an  area  of  46.5  square 
meters  (500  square  foet)  or  less  require 
only  one  means  of  escape.  The  Coast 
Guard  agrees  that  a  restiiction  on  the 
size  of  a  compartment  requiring  two 
means  of  escape  is  needed.  A  new 
section.  §  127.240(1),  has  been  added  to 
aUow  one  means  of  escape  from  spaces 
with  a  mnvimiim  area  and  greatest 
dimension  of  less  than  28  square  meters 
(300  square  feet)  and  6  meters  (20  feet), 
respectively.  The  28  square  meter  (300 
square  feet)  area  restriction  is  similar  to 
that  in  §92.10-35  of  subchapter  L 
However,  the  Coast  Guard  has 
determined  that  whether  a  space  should 
require  two  means  of  escape  should 
depend  on  dimensions  as  well  as  on 
area.  Therefore,  it  prohibits  long  narrow 


spaces  without  two  means  of  escape, 
irrespective  of  their  areas.  Accordingly, 
the  6  meter  (20  feet)  restriction  on  the 
maximum  dimension  was  also  included 
in  new  §127.240(1). 

Three  comments  urged  that  windows 
and  portholes  should  be  pennittad  to 
serve  as  secondary  means  of  escape.  The 
Coast  Guard  disagrees.  The  crew  and 
o^hore  workers  may  be  wearing 
immersion  suits,  making  escape  through 
windows  and  portholes  awkward  if  not 
impossible.  However,  the  Coast  Guard 
has  added  §  127.240(m)  to  allow  the 
cognizant  OCMI  the  latitude  to  accept 
other  means  of  escape  if  the  level  of 
safety  is  not  diminished. 

30.  46  CFR  127.240(h) 

One  comment  requested  a  minimum 
dimension  be  provided  for  the  width  of 
the  passageways  or  stairways  in 
§  127.240(h),  similar  to  that  provided  in 
subchapter  I.  The  Coast  Guard  is  moving 
away  from  prescriptive  regulations 
towards  a  goal-oriented  approach.  Goal- 
oriented  requirements  allow  the 
designer  to  satisfy  a  safoty  goal  in 
different  ways  as  technology  changes. 
The  safety  of  the  vessel  is  the 
responsibilify  of  the  owner  and  cannot 
always  be  described  by  prescriptive 
regulations.  The  Coast  Guard  has 
articulated  a  goal  relative  to  the  width, 
but  the  final  width  must  be  determined 
by  the  designer  and  owner.  However, 
paragraph  (i)  requires  interior  stairways, 
other  than  those  in  machinery  or  cargo 
spaces,  to  be  not  less  than  28  inches 
wide. 

31.  46  CFR  127.240(k) 

Four  comments  suggested  that  vertical 
ladders  be  permitted  as  access  to  the 
pilot  house  because,  on  small  OSVs 
(less  than  100  gross  tons),  inclined 
ladders  were  virtually  impossible  to  use 
due  to  space  limitations.  The  Coast 
Guard  agrees  that  vertical  ladders 
should  be  permitted  as  access  to  the 
pilot  house  and  to  other  house  tops  not 
normally  manned  and  used  only  as 
weather  protection  and  has  revised 
§  127.240(k)  to  reflect  this  change. 

32.  46  CFR  127.270(a) 

Two  comments  requested  that 
"quarters"  be  replaced  by  "berthing 
spaces,"  similar  to  the  suggestion  in 
§  125.160.  The  Coast  Guard  does  not 
agree,  for  the  reasons  set  forth  in 
response  to  the  comments  on  §  125.160. 

33.  46  CFR  127.270(c)  (2)  &  (3) 

Three  comments  were  confused  by 
the  description  of  the  location  of  the 
vertical  ladders  in  §§  127.270(c)(2)  and 
127.270(c)(3).  This  confusion  is 
understandable  since  language  from  the 


Federal  Regigter  /  Vol.  62,  No.  182  /  Friday.  September  19,  1997  /  Rules  and  Regulations     49313 


NPRM  was  excluded  from  the  interim 
rule.  In  any  case,  the  Coast  Guard  has 
decided  to  drop  the  requirements  in 
§§  127.270(c)(2)  and  127.270(c)(3)  of  the 
interim  nile.  These  requirements  were 
added  after  the  ANPRM,  and 
endeavored  to  link  damaged  stability 
with  means  of  escape  from  damaged 
compartments.  The  Coast  Guard  has 
decided  to  drop  any  criteria  linking 
damaged  stability  with  providing  means 
of  escape  from  a  damaged  flooding 
compartment  A  new  §  127.270(c)(2)  has 
been  added  that  is  similar  to  that  la  the 
ANPRM.  and  in  §  g2.2D-10(a)  of 
subchapter  I.  This  permits  an  exception 
to  §  127.270(b),  provided  that  the 
damaged  stabiUty  requirements  in 
S  174.205  Are  met  and  that  the  deck 
head  is  not  below  the  deepest  load 
waterline. 

34.  46  CFR  127.270(e) 

Two  commraits  stated  that  the 
wording  of  §  127.270(e)  impUes  that 
accommodations  for  crew  and  ofiEshore 
workers  are  to  be  separated.  The 
comments  suggested  deleting  the  words 
"for  crew  members  or  ofEshore 
workers."  The  Coast  Guard  did  not 
intend  to  imply  that  the 
accommodations  of  crew  and  offshore 
workers  should  be  separated  and  has 
revised  this  paragraph  to  adopt  the 
recommendation. 

35.  46  CFR  127.270(f) 

Two  conunents  stated  that 
§  127.270(f)  should  permit  access 
openings  to  fuel  tanks.  The  comments 
pointed  out  that  access  to  foel  tanks  is 
needed  during  drydock  and  hidl  survey, 
and  that  access  to  double  bottom  fiiel 
tanks  located  imder  accommodations 
may  not  be  practicable  any  place  other 
than  in  the  accommodations.  The 
comments  recommended  deleting  the 
words  "access  openings"  from  tltis 
paragraph.  The  Coast  Guard  agrees  in 
part,  and  has  revised  this  paragraph  to 
permit  access  openings  to  fuel  tanks  in 
accommodations,  except  in  sleeping 
quarters.  Manholes  to  foel  tanks  in 
sleepiikg  quarters  would  be  disruptive  to 
the  crew  and  could  potentiaUy  expose 
them  to  noxious  fumes.  A  new 
paragraph  banning  access  openings  in 
sleeping  quarters  has  been  added  as 
§  127.270(g).  The  material  in  the  original 
§  127.270(g),  as  stated  in  the  interim 
rule,  has  been  redesignated  as 
§  127.270(h). 

36.  46  CFR  127.270(g) 

Fou9  comments  argued  that 
§  127.270(g).  which  requires  separate 
accommodations  for  crew  and  ofEshore 
workers,  is  impracticable  and 
unnecessary.  The  Coast  Guard  agrees  in 


part.  Accommodations  for  crew  and 
ofEshore  workers  may  be  shared  except 
for  sleeping  quarters.  If  the  crew  and 
offshore  workers  shared  sleeping 
quarters,  the  crew's  normal  sleeping 
patterns  could  be  interrupted  by  the 
ofEshore  workers.  Section  127.270(g). 
redesignated  as  §  127.270(h),  has  been 
revised  to  require  that  only  the  quarters 
of  the  crew  and  the  offshore  woikers  be 
separated. 

37.  46  CFR  127.280(aXl) 

Two  comments  stated  that  there  is  no 
practical  reason  to  limit  the  number  of 
berths  in  a  stateroom  to  four.  The  Coast 
Guard  disagrees.  Limiting  the  niunber  of 
crew  in  a  stateroom  to  four,  limits  the 
amount  of  sleep  disruptions. 

38.  46  CFR  127.280(bXl) 

Two  commoits  suggested  that  a 
seating  width  criteria  should  be 
included.  The  Coast  Guard  agrees  and 
has  added  a  seating  width  of  400 
millimeters  (18  inches). 

One  conmient  thou^t  that 
§§  127.280(b)  (1)  and  (2)  required  OSVs 
that  cany  ofEshore  woricers  aboard  for 
more  thui  24  hours  to  provide  both 
fixed  seating  and  berthing.  This  is  not 
the  case.  Bordis  are  required  for  ofEshore 
workers  only  when  aboard  for  more 
than  24  hours.  To  accommodate 
offshore  workers  on  a  voyage  of  less 
than  24  hours,  the  aggregate  of  available 
berths  and  fixed  seating  may  be  used  to 
equal  the  number  aboard. 

39.  46  CFR  127.280(d) 

One  comment  thought  that 
§  127.280(d)  required  "A"  class 
bulkheads  between  accommodations  for 
the  crew  members  and  those  of  the 
ofbhore  woricers.  To  clarify. 
§  127.280(d)  requires  "A"  class 
bulkheads  only  between  machinery 
spaces  and  accommodations  for  either 
the  crew  or  the  ofbhore  workers. 

40.  46  CFR  127.280(e) 

Two  comments  asked  whether  the 
cognizant  OCMI  would  separately 
stipulate  the  niunber  of  offshore  workers 
permitted  for  a  "less  than"  and  "over" 
24-hour  voyage.  The  cognizant  OCMI 
will  stipulate  on  the  COI  the  number  of 
ofEriiore  workers  permitted  to  be  carried 
for  both  the  "less  than  24  hours"  voyage 
and  the  "over  24  hours"  voyage. 

41.  46  CFR  127.420 

One  comment  stated  that  the 
reqtiirements  for  window  and  portlight 
strength  were  vague  and  should  be 
removed  and  addressed  later  in  an 
NVIC.  The  Coast  Guard  disagrees. 
Section  127.420  is  a  non-prescriptive 
regulation  allowing  the  designer 


discretion  to  vary  conditions  and  routes 
of  the  vessel. 

42.  46  an  127.440 

Four  conunents  objected  to  the 
reqiiirement  that  covers  over  windovrs 
and  portUghts  be  able  to  be  removed  or 
opened  from  the  inside.  They  suggested 
that  this  section  be  removed,  or  at  least 
revised  to  apply  only  to  those  windows 
or  portlights  designated  as  means  of 
escape.  The  Coast  Guard  agrees  in  paiL 
This  section  was  added  in  the  interim 
rule  based  on  conmients  and 
recommendations  by  the  National 
Transportation  Safety  Board  (NTSB), 
which  cited  the  case  concerning  the 
capsizing  and  sinking  of  the  liftboat  M/ 
V  TTTAN  on  June  29, 1989.  The  vessel 
capsized  to  starboard  in  less  than  1 
minute  and  trapped  four  persons  inside. 
They  were  not  able  to  escape  because 
their  only  means  of  escape,  galley  and 
mess  room  windows,  were  covered  with 
protective  metal  plates  seciued  fit>m  the 
outside.  They  were  able  to  break  the 
glass  of  the  windows  and  could  have 
escaped  had  it  not  been  for  the 
protective  coverings.  The  Coast  Guard 
agrees  with  the  NTSB  recommendation 
that  these  lives  might  have  been  saved 
if  the  covers  could  have  been  removed 
from  the  inside.  The  Coast  Guard  has 
revised  this  section  so  that  it  does  not 
apply  to  smaU  windows  and  portholea 
through  which  escape  is  not  possible 
anjrway.  and  has  added  a  sentence  that 
aswimes  that  the  glass  in  fixed  windows 
can  be  broken,  giving  access  to  the 
outside. 

43.  46  CFR  128.130(aX9) 

Section  128.130(a)(9)  has  been  revised 
to  clarify  that  only  ship's  service  and 
emergency  electrical-generation  systems 
and  their  auxiliaries  vital  to  the  vessel's 
survivabilify  and  safefy.  constitute  vital 
sjrstems.  Ship  service  and  emergency 
systems,  not  vital  to  the  vessel's 
survivabilify  and  safefy  are  not  vital 
systems. 

44.  46  CFR  128.220(b) 

Two  comments  pointed  out  that  some 
OSV  builders  may  opt  to  use  non- 
ferrous  piping  materials,  such  as  copper 
nickel  (Cu-Ni)  or  glass  reinforced  piping 
(C^IP).  for  salt-water  piping  systems. 
They  recommended  that  the  words  "and 
if  firarotis"  be  added  after  "material"  in 
the  first  sentence  to  clarify  that  the 
requirement  for  galvanization  appUes  to 
feiTous  piping  material.  The  Coast 
Guard  agrees  and  has  made  this  change. 

45.  46  CFR  128.240(b) 

Two  comments  steted  that  acceptance 
by  the  Coast  Guard  of  non-standard 
hydrauUc  or  pneumatic  components 
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would  raise  concerns  regarding  legal 
exposure  and  may  increase  the  cost  of 
constructing  an  OSV.  The  Coast  Guard 
does  not  agree.  This  requirement 
permits  the  use  of  non-standard 
hydraulic  or  pneumatic  components 
only  as  an  alternative;  components 
complying  with  subchapter  F  (Marine 
Engineering)  will  be  accepted.  The 
Coast  Guard  is  endeavoring  to  cooperate 
with  industry  to  accept  aon-Coast  Guard 
approved  components,  provided  they 
meet  an  equivalent  standard  of  safsty. 

46.  46  CFR  128.410 

Two  comments  requested  that  "self- 
contained"  be  defined  so  as  to  eliminate 
confusion  between  the  owner  or  builder 
and  the  cognizant  OCMI.  This 
requirement  is  meant  to  apply  only  to 
an  air-conditioning  or  refrigeration  unit 
designed  and  built  u  a  single,  self- 
contained  unit 

47.  46  CFR  128.420(d) 

Two  comments  requested  that  non- 
metallic  flexible  connections  be 
permitted  to  serve  as  connections  at  the 
end  of  the  non-metallic  flexible  hose 
used  for  keel-cooler  connections  to 
machinery,  rather  than  metallic  hose 
clamps.  The  Coast  Guard  agrees  to  the 
use  of  non-metallic  hose-clamps  but  not 
to  that  of  flexible  connections,  provided 
they  can  vnthstand  vibration  and  high 
temperatures  "tnd  do  not  become  brittle. 
This  section  is  modified  to  allow  the  use 
of  non-metallic  hose  clamps,  and  a  new 
paragraph  (4)  is  added  to  address 
vibration,  high  temperature,  and 
brittleness. 

48.  46  CFR  129.320(a) 

Section  129.320(a)  has  been  revised  to 
exempt  submeraible  pump  motors  from 
its  requirements. 

49.  46  CFR  129.330 

One  comment  pointed  out  that  the 
American  Bureau  of  Shipping  (AfiS) 
rules  and  the  Coast  Guard  regulations  in 
§111.30-1  require  915  millimetere  (36 
inches)  of  working  space  in  front  of 
switchboards,  but  the  interim  r\ile 
required  only  610  millimeters  (24 
inches).  The  Coast  Guard  based  the  610- 
millimeter  dimension  on  the  fact  that 
OSVs  are  smaller  than  cargo  vessels  and 
are  more  limited  in  space.  Also,  the 
switchboards  are  not  as  large  as  on  cargo 
vessels.  The  24-inch  dimension  is  a 
minimum  dimension,  and  does  not 
prevent  the  designer  from  leaving  more 
working  space  if  needed.  The  Coast 
Guard's  new  interim  rule  for  small 
passenger  vessels  (subchapters  T  and  K) 
also  requires  only  610  millimeters  (24 
inches)  of  working  space  in  front  of 
SMritchboards.  As  previously  stated,  the 


Coast  Guard  is  endeavoring  to  attain 
uniformity  between  these  two 
rulemakings  in  areas  where  uniform 
treatment  is  warranted;  thus,  the  24- 
inch  dimension  remains  unchanged. 

The  Coast  Guard  has  revised  the 
inaccessible  restriction  in  this  paragraph 
for  clarity  and  to  make  it  the  same  as  the 
new  subchapter  T  and  K  regulations. 

50.  46  CFR  129.350(b) 

Two  comments  expressed  concern 
that  this  paragraph  could  be  interpreted 
to  mean  that  batteries  must  be  located 
at  the  highest  level  of  the  vessel,  and 
suggested  that  a  specific  distance  above 
the  bilge,  460  millimeters  (18  inches),  be 
used  as  an  acceptable  height  The  intent 
of  the  regulation  was  to  require  that 
batteries  be  located  as  high  above  the 
bilge  as  possible.  Additional  wording 
has  been  added  to  the  paragraph  to 
clarify  this. 

S1.46CFRl29.3S0(g) 

One  comment  asked  whether  it  was 

the  intent  of  this  regulation  to  require 
fuses  for  engine-start  batteries.  This 
section  requires  fuses  only  on  the  leads 
of  batteries  that  distribute  power  to 
lighting,  motor,  and  appliance  circuits. 

52.  46  CFR  129.390(d) 

Two  conunents  requested  that  this 
paragraph  be  modified  to  allow  an  OSV 
power  source  and  shore  power  to 
operate  simultaneously  to  prevent 
"blackout"  when  transferring  power 
between  the  OSVs  power  source  and 
the  shore  power.  The  Coast  Guard 
agrees  in  part  and  has  revised 
§  129.390(d)  to  permit  momentary 
paralleling  of  the  OSV  power  and  the 
shore  base  power  in  cases  where  the 
sjrstem  devices  have  this  capability. 
However,  the  Coast  Guard  supports 
paragraph  (d)  as  written  for  circuit 
breakers  not  designed  for  momentary 
paralleling,  because  prohibiting 
paralleling  of  the  shore  and  OSV  power 
sources  Mdll  prevent  problems  due  to 
improper  phase  sequencing  and 
synchronizing. 

53.  46  CFR  129.395 

Two  comments  stated  that  providing 
a  separate  circuit  with  overcurrent 
protection  at  the  switchboard  for  all 
radios  would  add  undue  complexity  to 
the  main  switchboard.  They  pointed  out 
that  most  radio  installations  are 
powered  by  batteries  charged  from  the 
pilot  house  lighting  panel  circuit.  The 
Coast  Guard  agrees  in  part  and  has 
revised  this  section  so  that  only  one 
radio  installation  needs  to  be  powered 
by  an  entirely  independent  feeder 
circuit  with  overcurroxt  protection. 


54.  46  CFR  129.560 

Section  129.560  has  been  changed  to 
reflect  that  not  all  OSVs  need  to  carry 
an  engine-order  telegraph,  provided  the 
propulsion  plant  is  controlled  only  from 
the  wheelhouse. 

55.  46  CFR  130.110 

Two  comments  stated  that  the 
requirement  for  a  fixed  means  of 
communication  between  the  pilothouse 
and  the  auxiliary  steering  station  for 
OSVs  of  less  than  100  gross  tons  was 
unnecessary.  The  Coast  Guard  does  not 
agree.  When  the  main  steering  bils  and 
auxiliary  steering  is  being  operated  from 
a  location  without  outside  vision,  it  is 
impoative  that  the  auxiliary  steering 
operator  be  instructed  by  someone  in  a 
location  with  complete  surrounding 
vision,  such  as  the  pilothouse. 

56.  46  CFR  130.120(aX2) 

Two  comments  stated  that 
§  130.120(a)(2)  would  impose  additional 
reqiiirements  and  would  not  be 
practicable  for  any  OSV,  let  alone  one 
tmder  100  gross  tons.  As  stated  in  the 
interim  rule,  each  OSV  must  have  a 
means,  at  each  propulsion  engine,  of 
readily  disabling  the  propulsion-control 
system  to  permit  local  operation.  It  is 
imperative  that  engine  control  be 
"locked  out"  from  the  pilothouse  and 
only  local  control  be  permitted  when 
maintenance  or  adjustments  are  being 
performed  to  the  engine.  This  is 
necessary  to  ensure  that  inadvertent 
operations  are  not  engaged  at  the 
pilothouse  controls,  which  might  cause 
injury  when  a  mechanic  is  working  on 
the  engine.  The  new  interim  rule  for 
snudl  passenger  vessels  subchapter  T.  at 
§  184.620(aKl).  has  a  requirement 
simikr  to  that  in  §  130.120(aKl).  This 
paragraph  remains  unchanged. 

57.  46  CFR  130.120(d) 

Two  comments  suggested  that  this 
paragraph  be  deleted  to  avoid 
unnecessary  redundancy.  For  safety 
reasons,  however,  this  requirement  Is 
necessary  to  ensure  that  a  failure  in  the 
propulsion  control  system  will  not 
cause  the  OSV  to  accelerate  and  move 
forward  or  aft  uncontrollably  into  a 
fixed  platform  or  pier.  This  paragraph 
has  been  modified.  It  now  only  requires 
the  system  be  designed  so  that  failure  of 
an  easily  replaceable  component  of  the 
propulsion  engine  will  not  cause  the 
en^ne  to  overepeed  or  the  pitch  of  the 
propeller  to  increase.  This  modification 
is  in  line  with  Coast  Guard  requir|ments 
for  other  similar  vessels. 

58.  46  CFR  130.130 

Two  comments  recommended  that  the 
requirements  in  this  section  be  replaced 
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by  the  old  ones  of  subpart  182.30  for 
small  passenger  vessels.  Subpart  182.30 
has  since  been  revised,  and  is  now 
replaced  by  subpart  F  of  the  new 
subchapter  T.  The  requirements  in 
§  130.130  are  similar  to  those  in  subpart 
F.  Therefore,  this  section  is  unchanged. 

59.  46  CFR  130. 140(b)(9) 

Two  comments  stated  that  this 
paragraph  did  not  adequately  address 
the  varied  steering  system  technologies 
currentiy  in  use  aboard  OSVs.  Because 
a  single  rule  cannot  address  all  the  new 
technologies  being  developed,  the  Coast 
Guard  will  accept  any  fittings,  material, 
or  equipment,  that  provide  an 
equivalent  level  of  safety  under 
§125.170. 

60.  46  CFR  130.140(c) 

Two  comments  siiggested  modifying 
§  130.140(c)  by  replacing  the  words 
"one  set  of  piping"  with  "a  common 
piping  system",  so  as  to  eliminate  the 
perception  that  separate  piping  might  be 
implied  for  the  pumps,  hehn,  and 
cylinders.  The  Coast  Guard  agrees  that 
this  change  would  help  clarify  that  a 
single  piping  system  is  acceptable  for 
the  piunps,  helm,  and  cylindera,  and 
has  incorporated  this  change. 

61.  46  CFR  130^30 

In  an  effort  to  facilitate  obtaining  the 
required  equipment  and  reduce  the 
burden  on  the  industry,  the  Coast  Guard 
is  moving  toward  accepting  readily 
available  equipment  which  is  designed 
and  used  for  purposes  similar  to  those 
for  which  the  CxMsi  Guard  has 
developed  specific  requirements. 
Consequendy,  the  Coast  Guard  no 
longer  performs  type  approval  of  self- 
contained  breathkkg  apparatus  under  46 
CFR  part  160,  subpart  160.011. 

Paragraph  (a)  of  §  130.230  has  been 
revised  to  require  each  self-contained 
breathing  apparatus  to  be  (q)proved  by 
the  Nation^  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  This  should 
make  it  easier  to  obtain  the  required 
self-contained  breathing  apparatus. 
Paragraph  (d)  of  the  interim  rule  has 
been  deleted,  and  the  old  paragraph  (e) 
changed  to  the  new  paragraph  (d). 

Twro  comments  requested  that  the 
Coast  Giuird  permit  the  self-contained 
breathing  apparatus  (SCBA)  that  is  part 
of  the  fireman's  outfit  required  in  part 
133  (LiCasaving  Systems)  to  serve  as  the 
SCBA  required  by  this  section.  A 
fireman's  outfit  containing  a  SCBA  is 
not  required  in  part  133,  but  may  be 
fitted  as  an  extra  if  the  owner  wishes. 
This  paragraph  has  been  revised  to 
clarify  that  a  SCBA,  if  fitted,  may  be 
used  to  meet  the  requirements  of  this 
sectfon. 


62.  46  CFR  130.240 

One  comment  considered  the 
incorporation  of  ABS  Rules  for  anchon 
and  chains  excessive  for  domestic 
service  because  OSVs  operating  in  the 
U.S.  Gulf  of  Mexico  are  not  subject  to 
extreme  weather  conditions  such  as  that 
in  the  North  Sea.  The  Coast  Guard  does 
not  agree.  Hurricanes  aside,  the  U.S. 
Gulf  of  Mexico  can  have  thimderstonns 
with  60  to  70  mile  per  hour  (mph) 
winHs  making  it  necessary  for  OSVs  to 
have  proper  mooring  equipment  for 
emergencies.  ABS  Rules  pertaining  to 
length  are  necessary  because  OSVs. 
when  moored  or  anchored  close  to 
offshore  fixed  platforms,  are  in 
dangerous  surroundings.  For  example, 
storms  often  create  a  Ugh  risk  for 
collisions  between  OSVs  and  offshore 
fixed  platforms.  OSVs  may,  however, 
comply  with  rules  from  other 
classification  societies  instead  of  ABS 
Rules,  upon  approval  of  the 
Commandant  (G-MSE). 

Three  comments  considered  ABS 
Rules  for  anchors  and  chains  excessive 
and  impractical  for  OSVs  of  less  than 
100  gross  tons.  They  requested  that 
OSVs  of  100  or  less  gross  tons  be 
permitted  to  meet  the  anchor  and  rope 
requirements  of  subchapter  T.  The  Coast 
GuJard  agrees  that  for  small  vessels  of 
lesf  than  100  gross  tons,  the  ABS 
requirements  may  be  excessive  and  that 
the  requirements  of  subchapter  T  are 
adequate.  Section  130.240  has  been 
revised  and  applies  only  to  OSVs  of  100 
or  more  gross  tons.  A  new  section. 
§  130.250,  has  been  added  and  applies 
only  to  OSVs  of  less  than  100  gross  tons. 

63.  46  CFR  130.410(c) 

Two  comments  considered 
§  130.410(c)  excessive  and  suggested 
that  periodic  safefy  tests  similar  to  those 
in  §  61.40-6  be  applied  instead.  The 
Coast  Guard  agrees  in  part  The 
responsibility  to  conduct,  at  periodic 
intervals,  tests  to  confirm  that 
automated  systems  continue  to  operate 
in  a  safe,  reliable  manner  is  the 
responsibility  of  the  master  and  owner; 
additional  regulations  are  not  necessary. 
Section  130.410(c)  has  been  deleted, 
and  nothing  has  been  added. 

64.  46  CFR  130.460(aX4) 

Two  comments  suggested  that  the 
"bilge  alarm"  requirement  of  this 
paragraph  be  relocated  to  a  general 
service  alarm  section.  Section 
130.460(a)  requires  visible  and  audible 
alarms  to  be  installed  in  the  pilothouse. 
They  may  be  located  in  other  panels, 
one  of  which  may  be  a  general  service 
alarm  panel,  provided  it  is  in  the 
pUothouae. 


65.  46  CFR  131.220(g) 

Two  comments  requested  that  the 
draft-indicating  system  required  by 
§  131.220(g)  be  deleted  because  OSVs 
are  not  commonly  fitted  with  such 
devices.  Although  OSVs  are  not 
generally  fitted  with  draft-indicating 
systems,  all  vessels  must  be  designml  so 
that  draft  marks  may  be  read  at  sea  in 
order  to  calculate  the  vessel's 
displacement  and  stability  condition  in 
an  emergency.  If  draft  marks  are 
obscured,  restricting  determination  of 
the  draft  from  the  weather  deck  or 
another  easily  accessible  location,  then 
an  alternative  reliable  means  of  reading 
the  drafts  must  be  fitted. 

66.  46  CFR  131.330 

Two  comments  stated  that  it  may  not 
be  practical  for  the  master  of  an  OSV  to 
personally  "prepare  and  post"  placards 
and  suggestml  that  this  section  be 
revised  to  indicate  that  "durable 
emergency  instruction  placards  shall  be 
posted  in  conspicuous  locations." 
Although  it  is  die  master's 
responsibility  to  see  that  the  placards 
are  prepared  and  posted,  it  is  not 
necessary  that  he  or  she  personally 
perform  the  task;  he  or  she  may  delegate 
the  task  to  another  member  of  the  crew. 

67.  46  CFR  Part  131— Operations. 
StApart  D — Sufficiency  and  Supervision 
of  Crew  of  Survival  Crx^ 

Two  comments  requested  that  subpart 
D  be  deleted  in  its  entirety  and  that 
operational  requirements  be  included  in 
part  133  (Lifeaaving  Systems).  Although 
part  133  contaiiu  the  general  and 
specific  requirements  for  lifesaving 
equipment,  such  as  the  numbm  and 
design  criteria  of  survival  craft,  it  does 
not  address  operatioiul  requirements. 
The  Coast  Guard  contends  that  the 
operational  requirements  ft>r  survival 
craft  are  properly  located  within  subpart 
D. 

68.  46  CFR  131.510 

Two  comments  stated  that  §  131.510 
did  not  seem  warranted  and  requested 
that  it  be  removed.  The  Coast  Guard 
disagrees.  It  is  important  that  the  drafts 
be  recorded  when  leaving  port  because 
draft  is  one  of  the  main  parameters  of 
the  stability  condition  required  by 
§  131.513.  It  is  also  important  that  the 
position  of  the  loadline  marHngn  widi 
respect  to  the  waterline  be  recorded  to 
verify  that  the  vessel  is  not  loaded 
deeper  than  the  permitted  loadline 
draft  Additionally,  these  recordings  are 
necessary  for  accident  investigations. 

69.  46  CFR  131.513 

Two  comments  stated  that  the 
requirements  of  §  131.513  ware  not 
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warranted.  Section  131.513  is  included 
because  of  its  similarity  to  requirements 
in  §97.15-7  of  subchapter  I  (Cargo  and 
Miscellaneous  Vessels),  §  35.20-7  of 
subchapter  D  (Tank  Vessels),  and 
§  109.227  of  subchapter  I-A  (Mobile 
OfEthore  Drilling  Units),  all  of  which 
were  promulgated  by  the  Coast  Guard 
under  a  final  rule  entitled  "Stability 
Design  and  Operational  Regulations  (57 
PR  41812;  September  11, 1992).  This 
final  rule  amended  stability  design  and 
operational  regulations  for  inspected 
vessels  to  incorporate  recent 
amendments  to  the  IntematioDal 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  (SOLAS). 

70.  46  CFR  131.530(d)(4) 

Two  comments  stated  that  the 
inflation  of  a  lifaraft  on  a  4-month 
interval  is  not  practical  and  suggested 
instead  that  a  drill  for  those  liferafts  be 
completed  prior  to  their  inspection 
dates.  The  Coast  Guard  disagrees.  It  is 
important  that  training  be  performed  so 
crew  members  are  knowledgeable  in  the 
use  of  davit-launching  inflatable 
liferafts.  The  regulation  allows  a 
training  rait  to  be  used  instead  of  the 
vessel's  own  lifarafts  and  also  allows 
some  leeway  in  when  the  inflation  and 
lowering  must  be  done.  Training 
intervals  coinciding  with  the 
reinspection  of  the  vessel's  liferafts  can 
be  used. 

71.  46  CFR  131.545(e) 

Two  comments  stated  that  this 
paragraph  should  not  require  OSVs  in 
transit  to  carry  200  percent  of  lifeboats 
and  rigid  liferafts  on  txiard  while 
maintaining  or  repairing  primary 
lifeboats  and  liferafts  as  in  §  94.10-10(a) 
for  vessels  of  500  gross  tons  and  over. 
Rather  the  comments  suggested  that  this 
paragraph  require  the  carriage  of  100 
percent  of  lifeboats  and  rigid  liferafts  as 
in  §  94.10-10(b)  for  vessels  of  less  than 
500  gross  tons.  The  Coast  Guard  agrees 
and  has  changed  this  paragraph 
accordingly. 

72.  46  CFR  131.580 

The  Coast  Guard  has  modified 
S  131.580(a)  to  allow  new  inflatable 
liferafts  and  buoyant  apparatus  to  be 
two  years  old  before  the  first  servicing 
is  required. 

Two  comments  questioned  the 
requirement  in  §  131.580(e),  that  "each 
repair,  except  an  emergency  repair  made 
aboard  an  OSV",  must  be  made  at 
servicing  fecilities  approved  by  the 
Commandant  (G-MSE).  The  comments 
stated  that  routine  repairs  of  inflatable 
rescue  boats  made  aboard  OSVs  by  the 
crew  are  conunon  industry  practice. 
They  should  not  be.  Repairs  and 


maintenance  of  rescue  craft  must  be 
performed  by  approved  servicing 
fecilities  to  ensure  that  qualified 
personnel,  familiar  with  the  equipment, 
make  the  repairs  and  use  the  proper 
manufacturers'  parts. 

■73.  46  CFR  131.730(b) 

Two  comments  questioned  why  it  was 
necessary  to  label  each  space  containing 
woii:  vests,  as  it  is  common  practice 
aboard  OSVs  to  stow  the  work  vests 
either  in  a  common  area  such  as  the 
passageway  to  the  weather  deck  or  in 
the  staterooms  of  the  individual  crew 
members.  The  Coast  Guard  has 
reviewed  this  requirement  and  decided 
that  it  is  not  necessary  to  label  each 
space  where  work  vests  are  stowed 
since  each  vest  must  be  labeled  under 
§  160.053-5(b);  therefore,  $  131.730(b) 
has  been  deleted. 

74.  46  CFR  131.855 

This  section  has  been  revised  to  make 
it  align  with  $  199.176  of  the  Lifesaving 
Equipment  interim  rule.  The  size  of  the 
lettering  in  paragraphs  (a),  (b)  and  (c) 
has  been  removed.  The  requirement  to 
paint  the  name  of  the  OSV  on  the  oars 
and  paddles  has  also  been  removed. 
Paragraph  (e)  is  renamed  (d)  as  old 
paragraph  (d)  has  been  removed. 
Paragraph  (c)(1)  has  been  revised  to 
require  the  number  of  the  boat,  rather 
than  the  number  of  penons  the  boat  will 
hold,  to  be  marked  on  the  lifeboat  and 
rescue  boat 

75.  46  CFR  131.865 

Section  131.805  has  been  removed  as 
portable  magazine  chests  no  longer  are 
required  by  Coast  Guard  regulations. 

76.  46  CFR  131.935 

Two  comments  stated  that  the 
language  in  §  97.75-1  was  preferable  to 
that  in  this  section.  The  Coast  Guard 
agrees.  It  has  reverted  to  language  in 
§97.75-l,similar  to  that  used  in  the 
NPRM. 

77.  46  CFR  131.860 

This  section,  like  that  of  §  131.855. 
has  been  revised  to  make  it  align  with 
§  199.176  of  the  Lifesaving  Equipment 
interim  rule.  The  size  of  the  lettering  in 
paragraphs  (a)  and  (b)  has  l>een 
removed.  Paragraph  (a)(2),  concerning 
the  requirements  for  the  number  of  the 
rigid  liferaft,  has  been  removed. 
Paragraph  (a)(3)  has  now  been 
renumbered  (a)(2)  since  old  (a)(2)  has 
been  removed.  Old  paragraph  (d). 
concerning  the  requirement  to  paint  the 
OSV  name  on  the  oars  and  paddles,  has 
been  removed,  and  a  new  paragraph  (d) 
added.  New  paragraph  td)  requires  rigid 
liferafts  to  be  mariwd  to  show  whether 


they  are  fitted  with  a  "SOLAS  A  pack" 
or  a  "SOLAS  B  pack". 

78.  46  CFR  131.960 

Two  comments  stated  that  the 
language  in  §  97.16-1  was  preferable  to 
that  in  this  section  and  questioned  the 
need  to  redraft  an  existing  regulation. 
The  Coast  Guard  agrees.  It  has  reverted 
to  language  in  §  97.1&-1.  similar  to  that 
used  in  the  NPRM. 

One  comment  luidentood  §  131.960 
to  require  automatic  pilot  controls 
aboard  OSVs.  The  comment 
recommended  that  this  section  be 
revised  to  read  as  follows:  "If  a  vessel 
is  equipped  with  an  automatic  pilot  and 
is  operating  with  the  automatic  pilot  in 
use,  the  master  shall  ensure  *  *  '."  To 
clarify,  this  section  does  not  require  that 
an  automatic  pilot  be  fitted  aboard 
OSVs;  however,  if  an  automatic  pilot  is 
voluntarily  fitted,  it  must  comply  with 
this  section. 

79.  46  CFR  132.120 

One  comment  stated  that  the 
requirement  for  a  self-priming,  power- 
driven  fire  pump  was  in  excess  of 
requirements  contained  in  subchapter  I, 
ABS  Rules,  SOLAS,  and  International 
Association  of  Classification  Societies 
(LAGS)  and  suggested  that  it  be  deleted. 
Subchapter  I  vessels  are  permitted  to 
carry  much  less  oil  (only  20  percent  of 
their  deadweight)  than  OSVs  under 
subchapter  L  (unlimited  amount). 
Unlike  tank  vessels,  OSVs  require  no 
special  or  additional  firefighting 
equipment  The  Coast  Guard  has 
determined  that  self-priming,  povrer- 
driven  fire  pumps  are  necessary  to 
ensure  that  primary  firefighting 
equipment  will  function  in  light  of  the 
greater  risk  of  fire  due  to  the  greater 
amount  of  oil  on  board  OSVs. 

80.  46  CFR  132.120(g) 

Two  comments  requested  the 
inclusion  of  §  95.10-5(f)  of  subchapter  I, 
which  allows  branch  piping  to  be 
connected  to  the  fire  main  for  other 
purposes  if  "specifically  approved  b)r 
the  Commandant."  Currently, 
§  132.120(g)  permits  branch  lines  to  be 
connected  to  the  fire  main  for  the 
purpose  of  washing  decks  or  anchors. 
Since,  imder  subchapter  L.  OSVs  may 
now  carry  both  unlimited  fuel  oil 
without  any  special  firefighting 
equipment  and  36  ofiishore  workers  in 
addition  to  the  crew,  it  is  the  Coast 
Guard's  opinion  that  additional  branch 
connections  to  the  fire  main  would 
increase  the  probability  that  the  fire 
main  would  not  work  when  needed  to 
fight  a  fire.  This  would  introduce  an 
unacceptable  risk  of  death  or  in)ury  to 
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the  crew  and  offshore  workera.  This 
paragraph  remains  unchanged. 

81.  46  CFR  132.1 20(k) 

The  Coast  Guard  has  added  a  new 
paragraph  (k)  to  §  132.120,  which  is 
similar  to  §  181.300(e)  in  subchapter  T. 
This  new  paragraph  requires  that  a  fire 
pump  have  the  capability  to  be  operated 
either  from  a  remote  station  or  locally 
from  the  pump  itself.  This  requirement 
was  inadvertently  omitted  bom  the 
interim  rule. 

82.  46  CFR  134.140(a) 

Several  comments  pointed  out  that 
NVIC  8-91  requires  steady  wind  speeds 
of  70  knots  for  structural  design  criteria 
for  liftboats  while  §  132.140(a)  requires 
steady  wind  speeds  of  100  imots.  The 
comments  pointed  out  that  meeting  the 
100-knot  criteria  would  result  in  larger 
hulls  writh  heavier  legs,  thereby,  so 
increasing  the  cost  of  a  liftboat  The 
Coast  Gua^  agrees  that  a  100  knot 
criteria  for  all  structural  calculations  for 
liftboats  in  restricted  areas  of  operations 
is  excessive.  A  70-knot  criteria  would 
serve  under  normal  operating 
conditions,  and  a  100-knot  criteria 
vrould  serve  under  severe  storm 
conditions.  This  is  in  line  with  the 
requirements  for  on-bottom  stability  for 
restricted  service  in  §  174.255(c)  and 
section  3/2.1.2  of  ABS  Rules. 

The  comments  also  pointed  out  that 
NVIC  8-91  permits  a  reduction  in  wind 
speed  criteria  for  leg  strength  to  50 
Imots,  provided  this  design  limitation  is 
highlighted  in  the  operating  manual. 
This  reduction  in  NVIC  8-91  was 
designed  to  accommodate  existing 
Hftboats.  However,  it  is  inappropriate 
for  new  liftboats,  because,  even  ignoring 
hurricanes,  the  Gulf  of  Mexico  can  have 
thunderstorms  with  70  mph  winds.  This 
paragraph  now  allows  a  70-knot  criteria 
for  liftboats  in  restricted  areas  imder 
normal  operating  conditions,  but 
requires  a  100-knot  criteria  under  severe 
storm  conditions. 

83.  46  CFR  134.140(aX3) 

One  comment  pointed  out  that  the  use 
of  an  effective-length  factor  ("K")  of  not 
less  than  2.0  could  be  overly 
conservative,  depending  on  the 
complexity  of  the  design.  The  Coast 
Guard  agrees  that  if  a  detailed  structural 
leg  analysis  is  performed,  taking  into 
accoimt  all  factors  such  as  hull  and  sea 
bed  fixity,  a  "K"  factor  of  less  than  2.0 
may  be  used.  This  paragraph  has  been 
revised  to  allow  the  use  of  a  "K"  factor 
of  less  than  2.0,  provided  that  both  a 
detailed  structural  leg  analysis  is 
performed  and  prior  approval  has  been 
granted  by  the  Commandant  (G-^4SE). 


84.  46  CFR  134.170(b) 

The  Coast  Guard  added  itelos  (15)  and 
(16)  to  §  134.170(b)  since  they  were 
inadvertently  omitted  from  the  interim 
rule.  They  are  not  additional  or  new 
requirements  as  they  are  required  to  be 
produced  elsewhere  in  the  regulations; 
they  are  needed  for  the  master's  use 
while  calnileting  the  vessel's  stability. 

85.  46  CFR  134.180(b) 

Two  comments  pointed  out  that 
§  56.60-25(c)  restricts  the  use  of  non- 
metallic  hoses  to  lengths  of  760 
millimeters  (30  inchm),  which  is 
insufficient  for  fire  pump  suction  lines 
outside  the  hull  when  a  liftboat  is  in  the 
)acked-up  mode.  The  comments 
requested  that  this  paragraph  be  revised 
to  permit  the  use  of  non-metallic  hoses 
with  lengths  greater  than  760 
millimeters  (30  inches)  outside  the  hull. 
The  Coast  Guard  agrees  and  has  revised 
paragraph  (c)  to  permit  the  use  of  non- 
metallic  hoses  outside  the  hull  in 
unlimited  lengths. 

86.  46  CFR  174.185(f) 

One  comment  pointed  out  that  this 
paragraph  did  not  allow  the  righting 
arms  of  an  OSV  to  be  calctUated  using 
the  fixed  trim  method  although  this 
method  has  been  used  for  calculating 
the  righting  arms  for  OSVs  for  decades. 
The  NPRM  proposed  allowing  the 
righting  arms  values  to  be  calculated 
using  either  the  constant  trim  or  the 
fixed  trim  method.  This  final  rule 
allows  the  use  of  the  two  alternative 
methods  as  proposed  in  the  NPRM.  by 
revising  §  174.185(f)  and  adding 
paragraph  (g). 

87.  46  CFR  174.195 

One  comment  stated  that  meeting  the 
requirement  to  keep  ventilation  trunks, 
above  the  main  deck,  inboard  at  leest 
760  millimeters  (30  inches)  from  the 
vessel's  side  would  be  difficult  and 
expensive.  The  comment  suggested  that 
this  section  be  revised  to  allow 
ventilation  trunks  above  the  main  deck 
to  be  located  outboard  of  760 
millimeters  (30  inches)  from  the  vessel's 
side.  The  Coast  Guard  acknowledges 
that  cargo  space  increases  as  the  trunks 
are  located  outboard  of  760  millimeters 
(30  inches);  however,  the  added 
damaged  stability  criteria  for  OSVs 
requires  a  side  penetration  of  760 
millimeters  (30  inches)  from  baseline 
upwards  without  limit  Any  trunk 
outboard  of  760  millimeters  (30  inches) 
would,  if  damaged,  cause  flooding  into 
the  machinery  space.  For  this  reason,  all 
trunks  must  be  inboard  of  the  760 
millimeters  (30  inches)  line  from  the 
vessel's  side. 


88.  46  CFR  1 74.200  and  1 74.205 

The  Coast  Guard  received  several 
comments  from  oWhers,  industry,  and 
designers  concerning  the  damaged 
stability  requirements  in  §§  174.200  and 
174.205  of  the  interim  rule.  It  was  stated 
that  these  sections  are  confusing  and 
unclear  as  to  the  different  requirements 
applicable  between  OSVs  carrying  16  or 
less  o&hore  workers  and  OSVs  canying 
more  than  16  o&hore  worifiers. 
Although  the  Coast  Guard  agrees  that 
the  layout  and  presentation  of  the  two 
sections  coiild  be  revised  for  clarity,  it 
contends  that  the  requirements  are 
sound.  The  layout  and  presentation  of 
the  damaged  stability  requirements  hae 
been  revised  by  applying  §  174.200  to 
all  OSVs  and  applying  §  174.205  only  to 
OSVs  carrying  more  than  16  ofbhore 
woricsrs.  A  new  S  174.207,  stating  the 
damaged  stability  criteria  applicshle  to 
both  sections,  has  also  been  added. 

89.  46  CFR  174.200 

One  conunent  asked  whether  it  was 
the  intent  of  the  interim  rule  to  require 
a  damaged  stability  analysis  with  the 
machinery  space  flooded.  As  stated  in 
§  174.205(c)  and  Table  174.205(b)  of  the 
interim  rule  (Table  174.207(a)  of  the 
final  rule),  the  permissible  transverse 
extent  of  damage  is  760  millimeters  (30 
inches).  Therefore,  if  the  machinwy 
space  has  longitudinal  wing  bulkheads 
reaching  at  least  760  millimisters  (30 
inches)  inboard  from  the  outside  shell, 
then  the  analysis  need  not  consider 
damage  to  the  complete  machinery 
space,  only  damage  to  the  wing  spaces 
need  be  considered.  Bottom  damage 
inboard  of  these  wing  bulkheads  is  also 
not  required. 

A  separate  comment  asked  whether  it 
was  the  intent  of  the  interim  rule  to 
consider  damage  to  a  watotight 
bulkhead  within  a  single  machinery 
space  rather  than  damage  to  a  watertight 
bulkhead  between  two  machinery 
spaces.  To  clarify,  if  a  single  machinery 
space  has  additional  transverse 
bulkheads  within  its  boundary 
transverse  biilkheads,  such  as  transverse 
bulkheads  within  outside  wing  spaces, 
then  consider  only  the  space  between 
these  bulkheads  to  be  damaged. 
However,  the  bulkheads  must  be  sp>aced 
far  enough  apart  to  comply  with  the 
longitudinal  extent  of  damage  stated  in 
Table  174.205(b)of  the  interim  rule 
(Table  174.207(a)  of  the  final  rule).  If 
there  are  two  machinery  spaces  with 
transverse  watertight  bulkheads  spaced 
farther  apart  than  the  longitudinal 
extent  of  damage,  then  do  not  considm 
the  bulkhead  between  them  to  be 
damaged. 
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90.  46  CFR  174.205(b) 

One  comment  pointed  out  that  the 
vertical  extent  of  daiyage  in  Table 
174.205(b)  of  the  interim  rule  (Table 
174.207(a)  of  the  final  rule)  was  in 
excess  of  IMO  Resolution  A.469, 
Guidelines  for  the  Design  and 
Operations  of  Ofbhoie  Supply  Vessels. 
The  comment  argued  that  if  "it  is  the 
goal  of  this  subchapter  to  eliminate  an 
unwarranted  differential  between 
domestic  niles  and  international 
standards,"  the  criteria  for  OSVs 
carrying  over  16  ofbhote  workers 
should  follow  the  guidelines  in  IMO 
Resolution  A.46g.  Item  4  of  the 
preamble  to  Resolution  A.469, 
Guidelines  for  the  Design  and 
Construction  of  Offshore  Supply 
Vessels,  states  "Provisions  for  offshore 
supply  vessels  carrying  more  than  12 
industrial  personnel  are  not  included  in 
these  Guidelines."  Subchapter  L 
facilitates  the  carriage  of  36,  not  12, 
offshore  workers  and  some  of  its  criteria 
may  be  proportionally  more  stringent 
than  that  in  IMO  A.469.  Since  the  IMO 
guidelines  are  written  for  less  than  12 
industrial  personnel  there  is  no 
unwarranted  difiierential. 

91.  46  CFR  175.400  (46  CFR  175.10-40 
of  the  Interim  Rule) 

Due  to  the  changes  brought  about  by 
the  interim  rule  on  subchapter  T,  the 
section  number  has  been  changed  to 
§  175.400.  The  definition  of  "OfEshore 
supply  vessel  (OSV)"  in  §  175.400  has 
been  changed  to  include  the 
amendments  of  the  December  18, 1996 
interpretative  rule  "Ofbhore  Supply 
Vessels:  Alternate  Tonnage"  (61  FR 
66613).  similar  to  the  change  in 
§  125.160.  The  definitions  constituting 
"Existing  OSV"  and  "New  OSV"  are 
identical  to  their  counterparts  in 
§§90.10-40  (b)  and  (c),  and  125.160. 

General  Comments 

Three  comments  discussed  the  Coast 
Guard's  intention  to  use  metric  units  in 
this  final  rule  and  recommended 
keeping  British  units,  since  they  are 
customary  within  the  OSV  industry. 
The  Coast  Guard  agrees  in  part.  The 
final  rule  uses  the  "soft  metric" 
conversion,  in  which  the  metric  values 
appear  first  followed  by  the  British 
system  equivalent 

Many  comments  requested  the 
inclusion  of  crew  boats  within 
subchapter  L,  and  suggested 
requirements  for  crew  boats  different 
from  those  for  OSVs.  During  the 
development  of  subchapter  L,  the  Coast 
Guard  received  comments  requesting 
the  increase  of  the  maximum  number  of 
offshore  workers  that  an  OSV  may  carry 


from  16  to  36.  This  final  rule  permits  an 
OSV  to  caijy  36  offshore  workers  in 
addition  to  the  crew,  provided 
additional  damaged  stability 
requirements  are  met  Previously,  under 
46  U.S.C.  sections  2101  (22)  and  (35),  an 
OSV  could  not  be  a  passenger-carrying 
vessel,  but  because  it  was  necessary  for 
OSVs  to  carry  36  offshore  workers. 
Congress  changed  the  definition  of 
"passenger"  so  as  not  to  include 
offshore  workers.  The  Passenger  Vessel 
Safety  Act  of  1993  contains  the  new 
definition.  However,  OSVs  may  not 
carry  "passengers"  or  more  than  36 
offshore  workers.  Crew  boats  carrying 
either  "passengers"  or  more  than  36 
offshore  workers  will  not  be  certificated 
as  OSVs;  and  therefore,  must  be 
certificated  as  small  passenger  vessels 
under  subchapters  T  or  K. 

As  addressed  under  "Associated 
Regulatory  Projects",  the  Coast  Guard 
published,  on  December  18, 1996,  an 
interpretative  rule  entitled  "Offshore 
Supply  Vessels;  Alternate  Tonnage". 
This  rule  established  the  use  of  a 
tonnage  system  under  46  U.S.C.  14302 
based  on  the  International  Convention 
on  Tonnage  Measurement  (convention 
measurement)  as  an  alternative  to  the 
national  tonnage  system  under  46  U.S.C. 
14502  (regulatory  measurement). 
However,  in  order  to  expedite  the 
rulemaking,  the  Coast  Guard  established 
only  an  alternate  tonnage  for  the 
maximum  size  OSV  of  6,000  gross  tons. 
The  Coast  Guard  is  considering  a 
supplemental  rulemaking  to  establish 
intermediate  tonnage  thresholds,  and 
additional  standards  for  the  potentially 
larger  OSVs. 

Incorporation  by  Rsfisrence 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  125.180 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  Copies  of 
the  material  are  available  frtim  the 
sources  listed  in  that  section. 

Metric  (SI)  Convosion 

This  final  rule  has  been  revised  to 
include  metric  units  using  the 
.International  System  of  Units  (SI),  with 
the  exception  of  nautical  miles  and 
knots.  The  metric  value  is  immediately 
followed,  in  parenthesis,  by  the  British 
value,  throughout  the  rule. 


This  final  nde  is  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  It  requires 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 


regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040,  February  26, 1979).  An 
Assessment  is  available  in  the  docket  for 
inspection  and  copying  ADDRESSES.  A 
summary  of  the  Assessment  follows. 

As  of  April  1996,  according  to  the 
U.S.  Coast  Guard  Marine  Safety 
Management  System  (MSMS)  databases, 
there  were  584  OSVs  certificated,  407  of 
which  were  of  100  or  more  gross  tons. 
In  evaluating  the  effect  of  this  final  rule, 
the  Coast  Guard  considered  all  costs  and 
benefits  of  this  final  rule  in  present 
value  dollais. 

The  direct  monetary  benefits 
determined  for  this  rule  have  been 
based  upoil  the  dollar  values  from 
casualty  reports  associated  with  causal 
factors  for  OSV  (including  liflboat) 
casualties  occurring  from  1985  to  1995, 
combined  with  the  costs  saved  on 
requirements  that  have  been  relaxed  in 
the  regulation.  This  final  rule  will 
eliminate  requirements  that  create  an 
unwarranted  differential  between 
domestic  rules  and  international 
standards. 

The  regulatory  changes  made  by  this 
final  rule  will  reduce  the  burden  of 
compliance  and  therefore  the  cost  of 
this  ndemaking.  Because  the  cost 
reductions  are  not  considered 
significant,  these  were  not  included  in 
the  regulatory  evaluation  addendum 
adopted  as  final. 

For  conventional  OSVs  and  liftboats, 
the  Coast  Guard  estimates  that  the  11- 
year  undiscounted  costs  attributable  to 
compliance  with  this  rule  will  total 
$91,281,190.  The  11-year  present-value 
costs,  discounted  at  7  percent,  will  total 
$62,226,174.  Annually,  the  one-time 
costs  for  newly-built  conventional  OSVs 
of  less  than  100  gross  tons  are  estimated 
at  $760,320,  based  on  16  newly-built 
OSVs  per  year.  For  each  OSV  of  less 
than  100  gross  tons,  the  additional  cost 
to  comply  with  subchapter  L 
requirements  is  estimated  at  $47,520. 
Annually,  the  one-time  costs  for  newly- 
built  conventional  OSVs  of  more  than 
100  gross  tons  are  estimated  at 
$3,137,970,  based  on  37  newly-built 
OSVs  per  year.  For  each  OSV  of  more 
than  100  gross  tons,  the  additional  cost 
to  comply  with  subchapter  L  therefore 
the  cost  of  this  rulemaking.  Because  the 
cost  reductions  are  not  considered 
requirements  is  estimated  at  $84,810. 

Requirements  for  liftboats  associated 
with  this  final  rule  include  the 
following: 

1.  Submittal  of  plans  to  the  Coast 
Guard. 

2.  Preparation  and  submittal  of  a 
comprehensive  operating  manual  to  the 
Coast  Guard. 
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3.  E)esign  and  construction  of  a  feil- 
safe  jacking-system. 

4.  Piping  for  fire-main  suction  while 
the  liftboat  is  elevated. 

5.  Compliance  with  stricter 
requirements  for  lifesaving  equipment 

6.  Compliance  with  engmeering  costs 
associated  with  leg  design. 

7.  Compliance  wdth  engineering  costs 
associated  with  intact  and  damaged 
stability. 

Aimually,  the  one-time  costs  for 
newly-built  liftboats  of  less  than  100 
gross  tons  are  estimated  at  $1,430,000. 
based  on  13  newly-built  liftboats  per 
year.  For  each  liftboat  of  less  than  100 
gross  tons,  the  additional  cost  to  comply 
with  subchapter  L  requirements  is 
estimated  at  $110,000.  Annually,  the 
one-time  costs  for  newly-built  liftboats 
of  100  or  more  gross  tons  are  estimated 
at  $2,970,000,  based  on  9  newly-built 
liftboats  per  year.  For  each  liftboat  of 
100  or  more  gross  tons,  the  additional 
cost  to  comply  with  subchapter  L 
requirements  is  estimated  at  $330,000. 

New  liftboats  would  enjoy  some 
benefits  due  to  the  acceptance  of 
comments  to  the  interim  rule,  such  as 
the  allowance  of  70-knot  wind  criteria 
in  the  calculation  of  stability,  and 
accepting  smaller  anchors  and  chains 
for  vessels  of  100  gross  tons  and  less. 
These  cost  reductions  have  not  been 
included  in  the  regulatory  assessment, 
as  they  are  minor  and  in  some  cases 
unquantifiable. 

It  shoidd  be  noted  that  the  benefit 
estimates  in  this  evaluation  reflect 
certain  simplifying  assumptions  that 
could  be  relaxed  to  provide  more 
refined  estimates.  The  subchapter  L 
damage  estimates  (Appendix  IV)  reflect 
actiial  dollar  values  (1985-95)  in  the 
year  of  occiirrence.  They  have  not  been 
inflated  to  reflect  current  (1997)  dollar 
values.  In  addition,  the  aggregate  benefit 
estimates  impliciUy  assume  the 
regulation  would  be  100  percent 
effective  in  reducing  damages,  deaths, 
and  injuries  of  the  kind  that  were 
incurred  during  198S-95.  Changes  in 
these  two  assiunptions  would  tend  to 
raise  and  lower,  respectively,  the  benefit 
estimates  in  this  document. 

It  should  also  be  noted  that  even  if  the 
rules  were  only  75  percunt  effective  in 
reducing  or  eliminating  the  casualties  of 
the  type  incurred  during  1985-95,  the 
rule  would  be  cost-beneficial  in  that 
present  value  benefits  would  exceed 
present  value  costs. 

The  benefits,  comprised  of  net  cost 
savings  attributable  to  the  final  rule 
combined  with  dollar  values  from 
casualties  related  to  caused  factors  of 
OSVs  and  liftboats  will  total 
$144,818,410.  The  11-year  present  value 
of  the  benefits  will  total  $98,722,372. 


This  figure  reflects  a  7-percent  discount 
to  1996  of  the  projected  future  estimated 
benefits  of  this  final  rule. 

The  cost-benefit  ratio  attributable  to 
the  final  rule  is  $62,226,174  of  costs  and 
$98,722,372  of  benefits,  which  equates 
to  $1.59  of  benefits  for  each  dollar  of 
cost 

Small  Entitiea 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities. 
"Small  entities"  include  small 
biisinesses,  not-for-profit  organizations 
that  are  independentiy  owned  and 
operated  are  not  dominant  in  their 
fields,  cmd  governmental  jurisdictions 
with  populations  of  less  than  50.000.  No 
comments  submitted  to  the  public 
docket  addressed  small  entities. 

Whenever  possible,  requirements 
have  been  adjusted  to  the  size  of  the 
vessel  and,  in  some  cases,  a  relaxation 
of  requirements  for  smaller  vesseb  Qess 
than  100  gross  tons)  has  been  offiered. 
Due  to  the  flexibility  of  requirements  in 
these  rules  and  the  reduction  of 
regulatory  burden,  small  entities 
involved  in  the  biulding  or  ownership 
of  OSVs  should  not  be  aidversely 
affected  by  these  rules  and  may 
experience  increases  in  business 
opportunities. 

Independent  ownership  of  OSVs,  by 
approximately  70  corporate  persons, 
accoimts  for  about  14  pwrcent  of  existing 
conventional  OSVs.  The  Coast  Guard 
does  not  anticipate  individual 
ownership  of  more  than  20  new 
conventional  OSVs.  This  figure  comes 
from  the  assumption  that  those  20  will 
likewise  account  for  about  14  percent  of 
the  anticipated  140  new  conventional 
OSVs  built  within  the  next  3  years. 
Marginal,  one-time,  out-of-pocket 
expense  for  initial  construction  will  not 
exceed  2.5  percent,  as  previously 
discussed,  even  if  operational 
improvements  in  safety  or  flexibility  are 
not  realized. 

Individual  ownership  of  liftboats.  by 
five  corporate  persons,  accounts  for 
about  2  percent  of  existing  liftboats.  The 
Coast  Guard  does  not  anticipate  the 
individual  ownership  of  more  than  one 
new  liftboat  This  figure  comes  from  the 
assuimption  that  they  would  likewise 
account  for  about  2  percent  of  the 
anticipated  new  liftboats  bmlt  within 
the  next  11  years.  Marginal,  one-time, 
out-of-pocket  expense  for  initial 
construction  will  not  exceed  10  percent 
even  if  operational  improvements  in 
safety  or  flexibility  are  not  realized. 

The  Coast  Guard  anticipates  that  the 
additional  expenses  for  initial 


construction  would  not  exceed  2.5 
percent,  even  if  the  operational 
flexibility  or  safety  improvements  for 
this  regulation  were  not  implemented. 
In  the  case  of  liftboats,  the  additional 
construction  costs  would  be 
approximately  5  percent  of  the 
estimated  initial  construction  cost  for 
newbuilts.  There  are  no  recurring  costs 
to  liftboat  operators  based  upon  these 
regulations.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
number  of  small  entities. 

Assistance  for  &nall  Entities 

In  accordance  vrith  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (^ub. 
L.  104-121),  die  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  proposed  rule 
applies  to  them.  If  you  are  a  small 
business  and  need  assistance 
understanding  the  provisions  of  the 
proposed  rule,  please  contact  Mr.  James 
M.  Magill,  Vessel  and  Facility  Operating 
Standards  Division  (G-MSO-2).  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street.  SW.,  Washington,  DC  20593- 
0001,  (202)  267-1082. 

Collection  of  Information 

This  final  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  35040i) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  OMB  has 
approved  them.  The  section  numbers 
are — 
126.120 
126.140 
126.150- 
126.160 
126.230 
126.240 
126.260 
126.270 
126.320 
126.330 
126.420 
126.510 
126.530 
127.100 
127.110 
127.210 

128.120  * 

128.210 
128.220 
128.240 
129.220 
129.320 
129.375 
130.130 
130.330 
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130.480 

131.110 

131.210 

131.220 

131.230 

131.310 

131.320 

131.330 

131.340 

131.350 

131.505 

131.510 

131.515 

131.520 

131.525 

131.530 

131.535 

131.545 

131.550  * 

131.565 

131.5/b 

131.590 

131.610 

131.620 

131.630 

131.730 

131.805 

131.810 

131.815 

131.820 

131.825 

131.830 

131.835 

131.840 

131.845 

131.850 

131.855 

131.860 

131.865 

131.870 

131.875 

131.880 

131.885 

131.890 

131.893 

131.896 

131.899 

131.930 

131.945 

131.950 

131.955 

132.110 

132.130 

132.210 

132.220 

132.360 

134.130 

134.140 

134.160 

134.170 

174.210 

174.255 

The  corresponding  OMB  approval 
number  is  OMB  Control  Number  2115- 
0592.  The  Streamlined  Inspection 
Program  notice  of  proposed  rulemaking 
[CCD  96-055)  currently  under 
development  will  be  revising  this 


information  collection  to  implement 
technical  corrections  and  to  incorporate 
new  information  requirements. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
final  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  the  rule  is  categorically 
excluded  from  further  environmental 
documentation.  This  final  rule  is  a 
matter  of  editorial  and  procedural 
changes  and  of  manning, 
documentation,  admeasurement, 
inspection,  and  equipping  of  vessels 
within  the  meaning  of  subparagraphs  (a) 
and  (d)  of  2.B.2.34(e)  of  Commandant 
Instruction  M16475.1B,  and  clearly  has 
no  environmental  impact.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
AOOflESSES. 

Compatibility  With  International 
Standards 

The  Coast  Guard  has  adopted  a  policy 
to  evaluate  ciurent  and  new  rules  and, 
as  far  as  possible,  to  eliminate 
requirements  that  create  an  unwarranted 
diSerential  between  domestic  rules  and 
corresponding  responsible  international 
standards.  The  Coast  Guard  has, 
accordingly,  compared  this  final  rule  to 
corresponding  international  standards. 
The  Coast  Guard  has  determined  that 
this  final  rule  does  not  unnecessarily 
establish  requirements  in  excess  of 
international  standards. 

ListofSobM^ 

46CFRPait90 

Administrative  practice  and 
procedures.  Authority  delegation.  Cargo 
VBMels,  Hazardous  materials 
transportation.  Marine  safety,  Ofiishore 
supply  vessels.  Oil  and  gas  exploration, 
Vessels. 

46  CFR  Part  98 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Port  125 

Administrative  practice  and 
procedures.  Authority  delegation, 


Hazardous  materials  transportation, 
Incorporation  by  reference,  Marine 
safety,  Ofiishore  supply  vessels.  Oil  and 
gas  exploration.  Vessels. 

46  CFR  Part  126 

Authority  delegation.  Hazardous 
materials  transportation.  Marine  safety. 
Offshore  supply  vessels,  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  127 

Authority  delegation.  Hazardous 
materials  transportation.  Marine  safety, 
O&hore  supply  vessels,  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  reqiiirements,  Vessels. 

46  CFR  Part  128 

Hazardous  materials  transportation. 
Main  and  auxiliary  machinery,  Marine 
safety.  Offshore  supply  vessels.  Oil  and 
gas  exploration.  Vessels. 

46  CFR  Part  129 

Electric  power,  Hazardous  materials 
transportation,  Marine  safety,  Ofiishore 
supply  vessels.  Oil  and  gas  exploration. 
Vessels. 

46  CFR  Part  130 

Hazardous  materials  transportation. 
Marine  safety,  Offshore  supply  vessels. 
Oil  and  gas  exploration.  Vessels,  Vessel 
control  and  automation. 

46  CFR  Part  131 

Hazardous  materials  transportation. 
Marine  safety,  Navigation  (water). 
Offshore  supply  vessels.  Oil  and  gas 
exploration.  Operations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  132 

Fire  prevention.  Hazardous  materials 
transportation.  Marine  safety,  Offshore 
supply  vessels.  Oil  and  gas  exploration. 
Vessels. 

46  CFR  Part  134 

Hazardous  materials  transportation. 
Marine  safety,  Offshore  supply  vessels. 
Oil  and  gas  exploration.  Provisions  for 
liftboats.  Vessels. 

46  CFR  Part  170 

Hazardous  materials  transportation. 
Marine  safety.  Offshore  supply  vessels. 
Oil  and  gas  exploration.  Stability. 
Vessels. 

46  CFR  Part  174 

Hazardous  materials  transportation. 
Marine  safety,  Ofiishore  supply  vessels. 
Oil  and  gas  exploration.  Stability, 
Vessels. 
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46  CFR  Part  175 

Administrative  practice  and 
procedures.  Authority  delegation. 
Hazardous  materials  transportation. 
Marine  safety,  Offshore  supply  vessels. 
Oil  and  gas  exploration.  Passenger 
vessels,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  adopts  the 
interim  rule  amending  46  CFR  parts  90, 
98, 125, 126, 127,  128.  129,  130.  131, 
132, 134. 170. 174.  and  175  which  was 
published  at  60  FR  57630.  Nov.  16, 1995 
with  the  following  changes: 

PART  90-<3ENERAL  PROVISIONS 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows:     . 

Authority:  46  U.S.C.  3306,  3703;  49  U.S.C. 
5103,  5106;  E.O.  12234,  45  FR  58801,  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.46. 

2.  Revise  §  90.05-20  to  read  as 
follows: 

190.06-20    AppHcaMIHy  to  offsliora  supply 


(a)  Existing  ofbhore  supply  vessels  as 
defined  by  §  90.1O-4O(b).  if  tiiey  are  of 
100  or  more  but  of  less  than  500  gross 
tons,  are  subject  to  inspection  under  this 
subchapter.  New  offshore  supply  vessels 
as  defined  by  §  90.10-40(c).  are  subject 
to  inspection  under  subchapter  L  of  this 
chapter. 

(b)  Each  offshore  supply  vessel 
permitted  grandfathering  under 
paragraph  (a)  of  this  section  must 
complete  construction  and  have  a 
Certificate  of  Inspection  by  March  16. 
1998. 

3.  Revise  §  90.10-40  to  read  as 
follows: 


f9aiO~40    Offshore  supply  < 

(a)  An  offshore  supply  vessel  is  a 
vessel  that  is  propellmi  by  machinery 
other  than  steam,  that  is  of  15  gross  tons 
and  less  than  500  gross  tons  (as 
measured  imder  the  Standard,  Dual,  or 
Simplified  Measurement  System  under 
part  69,  subpart  C,  D,  or  E,  of  diis 
chapter)  or  is  less  than  6,000  gross  tons 
(as  measured  undo-  the  Convention 
Measurement  System  imder  part  69, 
subpart  B,  of  this  chapter)  and  that 
regularly  carries  goods,  supplies  or 
equipment  in  support  of  exploration, 
exploitation,  or  production  of  offshore 
mineral  or  energy  resources. 

(b)  An  existing  offshore  supply  vessel 
is  one  contracted  for,  or  the  keel  of 
which  was  laid,  before  March  15, 1996. 

(c)  A  new  offshore  supply  vessel  is 
one — 

(1)  That  was  contracted  for,  or  the 
keel  of  which  was  laid,  on  or  after 
March  15, 1996;  or 


(2)  That  underwent  a  major 
conversion  initiated  on  or  after  March 
15, 1996. 

PART  98— SPECIAL  CONSTRUCTION. 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

4.-5.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  33  U.&C.  1903:  46  U.S.C.  3306 
3703;  49  U.S.C  App.  1804;  E.O.  12234,  45  FR 
58801,  J  CFR.  1980  Comp.,  p.  277;  49  CFR 
1.46. 

6.  Add  subpart  98.31.  consisting  of 
§§98.31-5.  98.31-10.  and  98.31-15.  to 
read  as  follows: 

Sut>paf1 98.31— Control  of  Pollution 
From  NLS  Cargoes  on  Oceangoing 
Offshore  Supply  Vessels 

198.31-6    Applicability. 

This  subpart  applies  to  each  offshore 
supply  vessel  contracted  for.  or  the  keel 
of  which  was  laid,  before  March  15, 
1996.  that  is  oceangoing  as  defined  in  33 
CFR  151.05(j)  and  that  carries  noxious 
liquid  substances  (NLSs)  as  defined  in 
§  153.2  of  this  chapter  in  bulk,  including 
carriage  in  portable  tanks. 


198.31-10    Cerltflcale  of  Inspection  and 
»C8  cartlficte  endorsements. 

(a)  The  Coast  Guard  issues  the 
endorsed  Certificate  of  Inspection  or 
NLS  Certificate  required  by  §  98.31-15 
for  every  vessel  under  this  subpart  to 
carrv  NLSs  if  the  vessel — 

(1)  Has  the  Cargo  Record  Book 
prescribed  in  §  153.490(a)(1)  of  this 
chapter;  and 

(2)  Unless  it  discharges  no  NLS 
residues  as  defined  in  §  153.2  of  this 
chapter  to  the  sea,  meets  the 
requirements  in  §§  153.470  through 
153.491  of  this  chapter. 

(b)  Each  vessel  under  this  subpart  that 
does  not  meet  the  requirements  in 

§§  153.470  through  153.491  of  this 
chapter  must  have  a  statement  on  its 
Certificate  of  Inspection  or  NLS 
Certificate  stating  that  the  vessel  is 
prohibited  from  discharging  NLS 
residues  to  the  sea. 

196.31-15    Operating  rwiuirsments. 

No  pmatm  may  operate  a  vessel  that 
carries  a  bulk  liquid  cargo  of  NLS  imless 
the  vessel — 

(a)  Has  on  board  a  Certificate  of 
Inspection  and.  if  it  is  a  vessel  niHking 
a  foreign  voyage,  an  NLS  Certificate 
endorsed  under  §  98.31-10  with  the 
name  of  the  NLS  cargo; 

(b)  Discharges  no  NLS  residues  to  the 
sea  unless  the  vessel  meets — 

(1)  The  equipment  requirements  in 
§98.31-10(a)(2);and 


(2)  The  operating  requirements 
prescribed  for  oceangoing  ships  carrying 
NLSs  in  §§  153.901, 153.903, 153.909, 
and  153.1100  through  153.1132  of  this 
chapter. 

7.  Revise  parts  125  through  132.  and 
part  134  to  read  as  follows: 

Subchapter  L— Offshore  Supply  Vessels 

PART  125— GENERAt 

Sac. 

125.100    Applicability. 

125.110    Carriage  (1(  flammable  or 

combustible  liquid  cargoes  in  bulk. 
125.120    Carriage  of  noxious  liquid 

substances  in  bulk. 
125.130    Carriage  of  packaged  hazardous 

materials. 
125.140    Loadlines. 
125.150    Lifesaving  systems. 
125.160    Definitions. 
125.170    Equivalents. 
125.180    Incorporation  by  leferenos. 
125.190    Right  of  appeal 

Anthortty:  46  U.S.C  2103,  3306.  3307;  49 
U.S.C  App.  1804;  49  CFR  1.46. 


f  125.100    AppHcabHIty. 

(a)  Except  as  provided  by  paragraph 
(c)  of  this  section,  this  subchapter 
applies  to  each  ofbhore  supply  vessel 
(OSV)  of  United  States  flag  contracted 
for,  or  the  keel  of  which  was  laid,  on  or 
after  March  IS.  1996. 

(b)  Each  OSV  contracted  for,  or  the 
keel  of  which  was  laid,  before  March  15, 
1996.  must  be  constructed  and 
inspected  to  comply  with — 

(1)  The  regiUations  in  effect  until 
March  15. 1996  (46 

CFR  subchapter  I  or  subchapter  T,  as 
appropriate),  as  they  existed  at  the  time 
of  construction;  or 

(2)  The  regulations  in  this  subchapter. 

(c)  Each  OSV  permitted 
grandfathering  imder  paragraph  (bKl)  trf 
this  section  must  complete  constructicm 
and  have  a  Certificate  of  Inspection  by 
March  16. 1998. 

(d)  Certain  regulations  in  this 
subchapter  apply  only  to  limited 
categories  of  OSVs.  Specific  statements 
of  applicability  appear  at  the  begimiings 
of  those  regulations. 

(e)  As  used  in  this  subchapter,  the 
term  "vessels  contracted  for"  refers  not 
oidy  to  the  contracting  for  the 
construction  of  a  vessel,  but  also  to  the 
contracting  for  a  major  alteration  to  a 
vessel,  the  contracting  for  the 
conversion  of  a  vessel  to  an  oSriiore 
supply  vessel  or  liftboat,  and  the 
changing  of  service  or  route  of  a  vessel 
if  such  changing  increases  or  modifies 
the  general  requirements  for  the  vessel 
or  increases  the  hazards  to  which  it 
might  be  subjected. 

Note:  Navigation  and  Vessel  Inspection 
Circular  8-Sl.  "Initial  and  Subsequent 
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Inspection  of  Uncertificated  Existing 
Ofbhore  Supply  Vessels.  Including 
Liflboats".  contains  guidance  on  how  to 
apply  Uie  regulations  in  46  CFR  subchapters 
I  and  T  to  OSVs. 

f  125.110    Carrtags  o(  nammabto  or' 
combustlMe  liqukl  cargoea  In  bulk. 

(a)  Except  as  provided  by  this  section, 
no  OSV  may  cany  flammable  or 
combustible  liquid  ctirgoes  in  bulk 
without  the  approval  of  the 
Cf>mmff"'^'*"t  (G— MSE). 

(b)  An  OSV  may  carry  the  following 
in  integral  tanks: 

(1)  Grade-D  combustible  liquids  listed 
by  §  30.25-1  of  this  chapter,  in 
quantities  not  to  exceed  20  percent  of 
the  vessel's  deadweight,  except  that  the 
vessel  may  carry  drilling  fluids  and 
excess  fuel  oil,  Grade-E  as  well  as 
Giade-D,  %vithout  limit 

(2)  Grade-E  combustible  liquids  listed 
by  §  30.25-1  of  this  chapter,  in 
quantities  not  to  exceed  20  percent  of 
the  vessel's  deadweight,  except  that  the 
vessel  may  carry  drilling  fluids  and 
excess  fuel  oil,  Grade-D  as  well  as 
Grade-E,  without  limit. 

(c)  An  OSV  may  carry  the  following 
in  fixed  independent  tanks  on  deck: 
Grade-B  and  lower-grade  flammable  and 
combustible  liquids  listed  by  §  30.25-1 
of  thin  chapter,  in  quantities  not  to 
exceed  20  percent  of  the  vessel's 
deadweight 

(d)  An  OSV  may  carry  hazardous 
materials  in  portable  tanks,  in 
compliance  with  part  64  and  subpart 
98.30  of  this  chapter.  A  portable  tank 
may  be  filled  or  discharged  aboard  the 
vessel  if  authorized  by  an  endorsement 
on  the  vessel's  Certificate  of  Inspection. 

f  125.120    Caniaga  of  noxkNM  liquid 
aubalancae  in  buHL 

(a)  Except  as  provided  by  this  section, 
no  OSV  may  cany  a  noxious  liquid 
substance  (NLS)  in  bulk  without  the 
approval  of  the  Commandant  (G-MSO). 

(b)  An  OSV  may  carry  in  integral  and 
fixed  independent  tanks  NLSs  listed  by 
§  153.2  of  this  chapter,  in  quantities  not 
to  exceed  20  percent  of  the  vessel's 
deadweight. 

(c)  Each  OSV  carrying  NLSs  in  bulk 
in  integral  tanks  or  fixed  independent 
tanks  must — 

(1)  Meet  the  definition  of  oceangoing 
in  33  CFR  151.05; 

(2)  Have  a  Certificate  of  Inspection  or 
NLS  Certificate  (issued  by  the  Coast 
Guard)  endorsed  with  the  name  of  the 
NLS  cargo;  and 

(3)  Have  the  Cargo  Record  Book 
prescribed  in  §  153.490(a)(1)  of  this 
chapter. 

(d)  An  OSV  that  does  not  meet  the 
equipment  requirements  in  §§  153.470 
through  153.491  of  this  chapter  may  not 


discharge  NLS  residues  to  the  sea.  The 
vessel's  Certificate  of  Inspection  or  NLS 
Certificate  will  contain  this  restriction. 

(e)  Each  OSV  that  discharges  NLS 
residues  to  the  sea  must  meet — 

(1)  The  equipment  requirements  in 
§§  153.470  through  153.491  of  this 
chapter,  and 

(2)  The  operating  requirements  in 
§§153.901,  153.903, 153.909,  and 
153.1100  of  this  chapter. 

S12S.130    Carriage  of  pwdagMl  haankMja 


An  OSV  may  carry  packaged 
hazardous  materials,  or  hazardous 
materials  in  portable  tanks,  if  the 
materials  are  prepared,  loaded,  and 
stowed  in  compliance  with  49  CFR  parts 
171  through  179,  as  applicable. 


f  125.140 

For  an  OSV  assigned  a  loadline,  see 
subchapter  E  (Load  Lines]  of  this 
chapter,  for  special  requirements  on 
strength,  loadline  markings,  closure  of 
openings,  and  the  like. 

1125.150    LHeaaving  syslMna. 

Lifesaving  appliances  and 
arrangements  must  comply  with  part 
133  of  this  subchapter. 

§125.160    Definitions. 

Each  term  defined  elsewhere  in  this 
chapter  for  a  partioilar  class  of  vessel 
applies  to  this  subchapter  unless  a 
different  definition  is  given  in  this 
section.  As  used  by  this  subchapter — 

Accommodations  includes  spaces 
such  as  at  least  the  following: 

(1)  A  space  used  as  a  messroom. 

(2)  A  lounge. 

(3)  A  sitting  area. 

(4)  A  recreation  room. 

(5)  Quarters. 

(6)  A  toilet  space. 

(7)  A  shower  room. 
Anti-exposure  suit  means  a  protective 

suit  designed  for  use  by  rescue  boat 
crews  and  marine  evacuation  system 
parties. 

Appmval  series  means  the  first  six 
digits  of  a  number  assigned  by  the  Coast 
Guard  to  approved  equipment  Where 
approval  is  based  on  a  subpart  of 
subchapter  Q  of  this  chapter,  the 
approval  series  corresponds  to  the 
niunber  of  the  subpart.  A  listing  of 
approved  equipment,  including  all  of 
the  approval  series,  is  published 
periodically  by  the  Coast  Guard  in 
Equipment  Lists  (CONDDTINST 
M16714.3  series),  available  from  the 
Superintendent  of  Documents. 

Approved  means  approved  by  the 
Commandant,  unless  otherwise  defined 

Bulkhead  deck  means  the  uppermost 
deck  to  which  transverse  watertight 
bulkheads  and  the  watertight  shell 
extend. 


Coast  Guard  District  Commander  or 
District  Commander  means  an  officer  of 
the  Coast  Guard  designated  by  the 
Commandant  to  command  activities  of 
the  Coast  Guard  within  a  Coast  Guard 
district  described  by  33  CFR  part  3, 
whose  duties  include  the  inspection, 
enforcement,  and  administration  of  laws 
for  the  safety  and  navigation  of  vessels. 
Coastwise  refers  to  a  route  not  more 
than  20  nautical  miles  offshore  on  any 
of  the  following  waters: 

(1)  Any  ocean. 

(2)  The  Gulf  of  Mexico. 

(3)  The  Caribbean  Sea. 

(4)  The  Gulf  of  Alaska. 

(5)  The  Bering  Sea. 

(6)  Such  other,  similar  waters  as  may 
be  designated  by  the  District 
Commander. 

Combustible  liquid  means  the  same  as 
in  subpart  30.10  of  this  chapter. 

Commandant  means  the  Commandant 
of  the  Coast  Guard  or  an  authorized  staff 
officer  at  Coast  Guard  headquarters 
designated  by  §  1.01-05  of  this  chapter. 

Commanding  Officer,  Marine  Safety 
Center,  means  an  officer  of  the  Coast 
Guard  designated  by  the  Commandant 
to  command  activities  of  the  Coast 
Guard  within  the  Marine  Safety  Center, 
whose  duties  include  review  of  plans 
for  commercial  vessels  to  ensure 
compliance  with  applicable  laws  and 
standards. 

Crane  means  a  revolving,  gantry- 
mounted,  or  other  type  of  fixed  lifting 
device  used  for  lifting  or  moving 
equipment  or  supplies.  It  does  not 
include  material  handling  equipment 
used  for  general  ship's  service,  such  as 
lifisboat  davits,  chain  falls,  come-alongs, 
or  the  like. 

Crew  means  all  persons  carried  on 
board  the  OSV  to  provide  navigation 
and  maintenance  of  the  OSV,it8 
machinery,  systems,  and  arrangements ' 
essential  for  propulsion  and  safe 
navigation  or  to  provide  services  for 
other  persons  on  board. 

Deadweight  means,  when  meastired  in 
water  of  specific  gravity  1.025,  the 
difference  in  long  tons  between — 

(1)  The  displacement  of  the  vessel  on 
even  trim  at  "lightweight"  as  defined  by 
subpart  F  of  part  1 70  of  this  chapter. 

and 

(2)  The  displacement  of  the  vessel  on 
even  trim  at  the  deepest  load  waterline. 

Embaikation  ladder  means  the  ladder 
provided  at  survival  craft  embarkation 
stations  to  permit  safe  access  to  survival 
craft  after  launching. 

Embarkation  station  means  the  place 
where  a  siuvival  craft  is  boarded. 

Existing  offshore  supply  vessel  is  one 
contracted  for,  or  the  keel  of  which  was 
laid,  before  March  15, 1996. 

Flcunmable  liquid  means  the  same  as 
in  §  30.10-22  of  this  chapter. 
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Float-free  launching  means  that 
method  of  launching  a  survival  craft  or 
lifesaving  appliance  whereby  the  craft 
or  appliance  is  automatically  released 
from  a  sinking  vessel  and  is  ready  for 
use. 

Gas-free  means  free  from  dangerous 
concentrations  of  flammable  or  toxic 
gases. 

Hazardous  material  means  the  same 
as  in  §  153.2  of  this  chapter. 

Immersion  suit  means  a  protective 
suit  that  reduces  loss  of  body  heat  of  a 
person  wearing  it  in  cold  water. 
Inflatable  appliance  means  an 
appliance  that  depends  upon  nonrigid, 
gas-filled  chambers  for  buoyancy  and 
that  is  normally  kept  uninflated  until 
ready  for  use. 

Inflated  appliance  means  an 
appliance  that  depends  upon  nonrigid. 
gas-filled  chambers  for  buoyancy  and 
that  is  kept  inflated  and  ready  for  use  at 
all  times. 

International  voyage  means  a  voyage 
between  a  country  to  which  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974,  as  amended 
(SOLAS  74/83)  applies  and  a  port 
outside  that  country. 

Jacking  system  means  any  type  of 
mechanical  (including  hydraulic)  or       < 
electrical  system  used  for  elevatine  a 
Uftboat 

Launching  appliance  or  launching 
arrangement  means  the  method  or 
devices  for  transferring  a  survival  craft 
or  rescue  boat  from  its  stowed  position 
to  the  water.  For  a  launching 
arrangement  using  a  davit,  the  term 
includes  the  davit,  winch,  and  falls. 

Length,  relative  to  a  vessel,  means  the 
length  listed  on  the  vessel's  certificate  of 
documentation  or  the  "registered 
length"  as  defined  by  §  69.53  of  this 
chapter. 

Lifefacket  means  a  flotation  device 
approved  as  a  life  preserver  or  Ufalacket 
Liftboat  means  an  OSV  with  movable 
legs  capable  of  raising  its  hull  above  the 
surface  of  the  sea. 

Major  conversion  means  a  conversion 
of  a  vessel  that,  as  determined  by  the 
Commandant — 

(1)  Substantially  changes  the 
dimensions  or  carrying  capacity  of  the 
vessel; 

(2)  Changes  the  type  of  vessel; 

(3)  Substantially  prolongs  the  life  of 
the  vessel;  or 

(4)  Otherwise  so  changes  the  vessel 
that  it  is  essentially  a  new  vessel. 

Marine  evacuation  system  means  an 
appliance  designed  to  rapidly  transfisr 
large  numbers  of  persons  from  an 
embarkation  station  by  means  of  a 
passage  to  a  floating  platform  for 
subsequent  embarkation  into  associated 
survival  craft,  or  directiy  into  associated 
survival  craft 


Marine  inspector  means  any  person 
authorized  by  the  Officer  in  Charge, 
Marine  Inspection  (OCMI),  to  perform 
duties  concerning  the  inspection, 
enforcement,  and  administration  of  laws 
for  the  safety  and  navigation  of  vessels. 

Muster  station  means  the  place  where 
the  crew  and  o&hore  workers  assemble 
before  boarding  a  survival  craft. 

New  offshore  supply  vessel  is  one — 

(1)  Contracted  for,  or  the  keel  of 
which  was  laid,  on  or  after  March  15, 
1996;  or 

(2)  Which  underwent  a  major 
conversion  that  was  initiated  on  or  after 
March  15. 1996. 

Novel  lifesaving  appliance  or 
arrangement  means  one  that  has  new 
features  not  fully  covered  by  the 
provisicms  of  this  part  but  that  provides 
an  eqtial  or  higher  standard  of  safety. 

Noxious  liquid  substance  or  NLS 
means  the  same  as  in  §  153.2  of  this 
chapter. 

Ocean  refers  to  a  route  more  than  20 
nautical  miles  offshore  on  any  of  the 
following  waters: 

(1)  Any  ocean. 

(2)  The  Gulf  of  Mexico. 

(3)  The  Caribbean  Sea. 

(4)  The  Gulf  of  Alaska. 
"     (5)  The  Bering  Sea. 

(6)  Such  other,  similar  waters  as  may 
be  designated  by  the  District 
Commander. 

OCMI  means  the  same  as  Officer  in 
Charae,  Marine  Inspection. 

officer  in  Charge,  Marine  Inspection 
means  any  person  of  the  Coast  Guard  so 
designated  by  the  Commandant  to  be  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  concerning  the 
inspection,  enforcement,  and 
administration  of  laws  for  the  safety  and 
navigation  of  vessels. 

Offshore  supply  vessel  means  a  vessel 
that— 

(1)  Is  propelled  by  machinery  other 
than  steam; 

(2)  Does  not  meet  the  definition  of  a 
passenger-carrying  vessel  in  46  U.S.C 
2101(22)  or  46  U.S.C.  2101(35); 

(3)  Is  more  than  IS  but  less  than  500 
gross  tons  (as  measured  under  the 
Standard,  Dual,  or  Simplified 
Measurement  System  under  part  69, 
subpart  C.  D.  or  E,  of  this  chapter)  or  is 
less  than  6.000  gross  tons  (as  measured 
under  the  Convention  Measurement 
S3rstem  under  part  69,  subpart  B,  of  this 
chapter);  and 

(4)  Regularly  carries  goods,  supplies, 
individuals  in  addition  to  the  crew,  or 
equipment  in  support  of  exploration, 
exploitation,  or  production  of  offshore 
mineral  or  energy  resources. 

Offshore  ivoncer  means  an  individual 
carried  aboard  an  OSV  and  employed  in 
a  phase  of  exploration,  exploitation,  or .. 


production  of  offshore  mineral  or  energy 
resources  served  by  the  vessel;  but  it 
does  not  include  the  master  or  a 
member  of  the  crew  engaged  in  the 
business  of  the  vessel,  who  has 
contributed  no  consideration  for 
carriage  aboard  and  is  paid  for  services 
aboard. 

OSV  means  the  same  as  offshore 
supply  vessel. 

Quartos  means  any  space  where 
sleeping  accommodations  are  provided. 

Rescue  boat  means  a  boat  designed  to 
rescue  persons  in  distress  and  to 
marshal  survival  craft 

Restricted  service  means  service  in 
areas  within  12  hours  of  a  hartx>r  of  safe 
refuge  or  in  areas  where  a  liftboat  may 
be  jacked  up  to  meet  the  100-knot-wind 
severe-storm  criteria  of  §  174.255(c)  of 
this  chapter. 

Seagoing  condition  means  the 
operating  condition  of  the  OSV  with  the 
persoimel,  equipment,  fluids,  and 
ballast  necessary  for  safe  operation  on 
the  waters  where  the  OSV  operates. 

Survival  craft  means  a  crait  capable  of 
sustaining  the  lives  of  persons  in 
distress  from  the  time  of  abandoning  the 
OSV  on  which  the  persons  were 
originally  carried.  The  term  includes 
lifeboats,  liferafts,  buoyant  apparatus, 
and  lifefloats,  but  does  not  include 
rescue  boats. 

f  125.170    Equivlenta. 

A  substitution  for  fittings,  materials, 
equipment,  arrangements,  calculations, 
information,  or  tests  required  by  this 
subchapter  may  be  accepted  by  the 
cognizant  OCMI;  by  the  Conunanding 
Officer,  Marine  Safety  Center;  by  the 
District  Commander;  or  by  the 
Commandant,  if  the  substitution 
provides  an  equivalent  level  of  safety. 

f  125.180    Inoorporation  by  retarenoe. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subchapter  iwith 
the  approval  of  the  Director  of  the 
Federal  Register  in  compliance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  To 
enforce  any  edition  other  than  the  one 
listed  in  paragraph  (b)  of  this  section, 
the  Coast  Gumd  must  publish  notice  of 
change  in  the  Federal  Register  and  the 
material  must  be  available  to  the  public. 
All  approved  materials  are  on  file  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700.  Washington,  DC.  and  at  the 
U.S.  Coast  Guard,  Office  of  Operating 
and  Environmental  Standards,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  and  are  avaifable  bom  the 
sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this 
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•ubchapter,  and  the  sections  affected, 
•re  as  follows: 

American  Buraau  of  Shipping  (ABS): 

Two  World-Trade  Center,  106th  Floor.  New  York,  NY  10048 

Rules  for  Building  and  Clawing  Steel  Vesaela  Under  61  Meten  (200  Fl)  in  Length  (1983)  

Rules  for  Building  and  Classing  Steel  Vessels  (1995)  " 

Rules  for  Building  and  Classing  Aluminum  Vessels  (1975) — 

Rules  for  Building  and  H—ing  Mobile  O&bore  Drilling  Units  (19M)  

American  National  Standards  Institute  (ANSI): 

11  West  42nd  St.  New  York.  NY  10036 

B  31.1-1986.  Code  for  Pressure  Piping,  Power  Piping  — ..................-^.....•."....""••••.••••"••••■t^- 

Z  26.1-1977  (including  1980  Supplement),  Safety  Code  for  Safsty  Glazing  Materials  «nr  Glaang  Motor 
Vehicles  Operating  on  Land  Highways. 
American  Society  of  Mechanical  Kngineers  (ASME): 

345  East  47th  St..  New  York.  NY  10027 

BoUer  and  Pressure  Vessel  Code  Section  L  Power  Boikn.  July  1960  with  1989  addenda  

American  Society  for  Testing  and  Materials  (ASTM): 

1916  Race  St.,  Philadelphia.  PA  19103 

093-80.  Standard  Test  Methods  for  Flash  Point  by  Pensky-Maitans  Qoaed  Taster 

American  Yacht  and  Boat  Council,  Inc.  (AYBC): 

3060  Solomon's  Island  Rd..  Edgewater.  MD  21037-1416 

A-3-1993,  Galley  Stoves - •••••• •• 

A_7-1970,  Recommnided  Pnctices  and  Standards  Covering  Boat  Heating  Systems 

B-1-1972,  Bonding  of  Direct-Current  Systems 

B-8-1904,  Altemating<:urrent  (AC)  Electrical  Systems  on  Boats  

E-9-1990,  Direct-Current  (DC)  Electrical  SystMM  on  BoaU  ~ 

Institute  of  Electrical  and  Electronics  Engineers  (IEEE): 

345  E.  47th  St,  New  York.  NY  10017 

No.  45-1977.  Recommended  Practice  far  Electric  Installatitms  on  Shipboard  ..~_.» « 

International  Maritime  Organization  (IMO): 

Publications  Section,  4  Albert  Embankment  Lond<m  SEl  7SR,  England 

Reaohaion  A.520(13).  Code  of  Practice  for  the  Evaluation,  Testing  and  Acceptance  of  Prototype  Novel 
Life-savii^  Appliances  and  Arrangements,  dated  17  November  1083. 

Reaohition  A.658(16),  "Use  and  Fitting  of  Retro-Reflective  Materials  on  Life-saving  Appliances' 

20  November  1989.  „    .       .  ^,  „ 

Resolution  A.760(18).  "Symbols  RaUted  to  Life-Saving  Appliances  and  Arrangements  ,  dated  17  Novem- 
ber 1993. 

hitemational  Convention  for  the  Safety  of  Lifs  at  Sea  (SOLAS).  ConsoUdated  Edition.  1992 

Natioiukl  Fire  Protection  Association  (NFPA). 

1  Batterymarch  Park,  Quincy,  MA  02269-9101 

NFPA  70,  National  Electrical  Code,  1993  Edition ,^._„_.„».^.„...........«......~.........— ...— - 

NFPA  306,  Control  of  Gas  Hazards  on  Vessels,  1993  Edition . ~ 

NFPA  1963.  Fire  Hose  Connections,  1993  Edition  - „„„.,....„...^.........™~...........~..— •.•••••~«""— 

NFPA  10.  Standard  for  Portable  Fire  Extinguishers.  1994  Edition 

NFPA  302— Fire  Protection  Standard  for  Pleasure  and  Commercial  Motor  Ciaft.  1994  Edition 

Underwriters  L.abora tones.  Inc.  (UL): 

333  Pfingsten  Rd..  Northfarook,  IL  60062 

UL  19-1992,  Lined  Fire  Hose  and  Hose  Assemblies  ...» 

UL  486A-1992,  Wire  Connectors  and  Soldering  Lugs  for  Use  with  Copper  Conductors  

UL  489-1995,  Molded-Case  Circuit  Breakers  and  Circuit-Breaker  Enclosures  ™.... ... — ....._-......-... 

UL  57-1976,  Electric  Lighting  Fixtures  ~ — ~" 

UL  595-1991 .  Marine-Type  Electric  i  jghHng  Fixtures  .......~^~.......~-.~.—..."~.~ ,......,.......~~..».~.~.~.~~... 

UL  1570-1995,  Fluorescent  Lighting  Fixtures 

UL  1571—1995.  Incandescent  1  .ighHfig  Fixtures  „.............«».............~..~~™..~"—~» „.......~.....~......— ........ 

UL  1572-1995,  High  Intensity  Discharge  Lighting  Fixtures ... 

UL  1573-1995,  Stage  and  Studio  Lighting  Units  

UL  1574-1995,  Track  Lighting  Systems 
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f12S.190    Rlghtofi 

Any  person  directly  afiiected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  from  the  decision  or  action  in 
compliance  with  subpart  1.03  of  this 
chapter. 


PART  126— INSPECTION  AND 
CERTIFICATION 

Subpart  A^-Qeneral 

126.100    Inspector  not  limited. 
126.110    Inspection  after  accident 
126.120    Permit  to  proceed  to  another  port 

for  repairs. 
126.130    Cranes. 
128.140    Drydocking. 
126.150    Repairs  and  alterations. 
126.160    Tests  and  inspections  during 
•       repairs  or  alterations,  or  during  riveting. 

welding,  burning,  or  other  hot  wroriL 


126.170  Carriage  of  ofbhore  workers. 

126.180  Carriage  of  passengers. 

Subpart  B—CactHlcels  of  InapecUon 

126.210  When  required. 

126.220  Description. 

126.230  How  to  obtain  or  renew. 

126.240  Posting. 

126.250  Period  of  validity. 

126.260  Temporary  CertiJBcate. 

126.270  Amendment 
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Subpart  C—lnKlai  Inapaedon 

126.310    Prerequisite  to  Certificate  of 

Inspection. 
126.320    When  made. 
126.330    Plans. 
126.340    Scope. 
126.350    Specific  tests  and  inspections. 

Subpart  D—lnapoction  for  Cartfflcatkm 

126.410    Prerequisite  to  reissuance  of 

Certificate  of  Inspection. 
126.420    When  made. 
126.430    Scope. 
126.440    Lifeeaving  equipment 
126.450    Fire-extinguishing  equipment 
128.460    Tanks  for  dry  bulk  cargo. 
126.470    Marine-engineering  systems. 

Subpart  E—Rainapection 

126.510    When  made. 
126.520    Scope. 
126.530    Alternative  midperiod 
examinatioiL 
Antfaority:  46  U.S.Q  3306;  33  U.S.Q 
1321(j);  E.O.  12777. 3  CFR,  1991  Comp..  p. 
351;  49  CFR  1.46.  ^^    '^ 

Subpart  A— General 

f  126.100    inapactor  not  nmllad. 
Nothing  in  this  part  shall  be 
construed  as  limiting  the  inspector  firom 
making  such  tests  or  inspections  as  be 
deems  necessary  to  be  assured  of  the 
safety  and  seaworthiness  of  the  vessel. 


•  126.110    mapecUon 

(a)  The  owner  or  operator  of  an  OSV 
shall  make  the  vessel  available  for 
inspection  by  a  marine  inspector — 

(1)  Each  time  an  accident  occurs,  or 
a  defect  is  discovered  that  affects — 

(i)  The  safety  of  the  vessel;  or 

(11)  The  effectiveness  or  completeness 

of  its  lifesaving.  fire-fighting,  or  other 

equipment;  or 

(2)  Whenever  any  important  repairs  or 
renewals  are  made. 

(b)  The  inspection  is  to  ensure  that — 

(1)  The  necessary  repairs  or  rene%^s 
have  been  effectively  made; 

(2)  The  material  and  workmanship 
used  to  accomplish  the  repairs  or 
renewals  are  satisfactory;  and 

(3)  The  OSV  complies  with  the 
regulations  in  this  subchapter. 

1126.120    PannHtoprDoeedtoanollMr 
port  for  repairs. 

(a)  The  cognizant  OCMI  may  issue  a 
permit  to  proceed  to  another  port  for 
repair  if  in  the  judgment  of  this  OCMI 
the  vessel  can  complete  the  trip  safely 
even  though  the  Ccntificate  of  Inspection 
has  expired  or  is  about  to  expire. 

(b)  A  "Permit  to  Proceed  to  another 
Port  for  Repairs".  Form  CX>-948,  will  be 
Issued  by  the  cognizant  OCMI  to  the 
owner,  operator,  or  master  of  the  OSV 
and  states  the  conditions  under  which 
the  vessel  may  proceed  to  another  port. 
The  Permit  will  be  issued  only  upon  the 


written  application  of  the  owner, 
operator,  or  master,  and  only  after  the 
stirrender  of  the  vessel's  Certificate  of 
Inspection  to  the  cognizant  OCMI. 

(c)  The  Permit  wiUstate  on  its  face 
the  conditions  under  which  it  is  Issued 
and  whether  the  OSV  may  carry  cargo, 
goods,  supplies,  equipment,  or  ofEshore 
workers. 

(d)  The  Permit  must  be  readily 
available  aboard  the  OSV. 

1126.130   Cranaa. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  cranes,  if  installed, 
must  comply  with  SS  107.258  through 
107.260, 108.601, 109.437. 109.439. 
109.521, 109.525,  and  109.527  of  this 
chapter. 

(b)  The  manufacturer  of  a  crane  may 
have  tests  and  inspections  conducted  in 
compliance  with  §  107.259  of  this 
chapter,  if  the  surveyor  conducting 
them  for  the  American  Bureau  of 
Shipping  or  the  International  Cargo  Gear 
Bureau  certifies  their  conduct  as 
required  by  §  107.259(c)  of  this  chapter. 

f  126.140    Drydeddng. 

(a)  Unless  one  or  more  extensions  are 
authorized  by  the  Commandant  (G- 
MOC),  each  OSV  must  be  placed  in 
drydock  or  haided  out  for  examination 
twrice  each  5  years  with  no  intraval 
between  examinations  exceeding  3 
years. 

(b)  The  owner  or  operator  shall  notify 
the  cognizant  OCMI  whenever  the  OSV 
is  drydocked  for  any  reason.  This  OCMI. 
upon  notification,  will  determine 
whether  to  assign  a  marine  inspector  to 
examine  the  imderwater  hull  of  the 
vessel. 

(c)  The  internal  structural  members  of 
an  OSV  must  be  examined  at  the  same 
intervals  required  for  drydocking  by 
paragraph  (a)  of  this  section. 

(djAt  each  drydocking  required  by 
paragraph  (a)  of  this  section,  for  an  OSV 
of  100  or  more  gross  tons,  a  tailshait 
survey  must  be  conducted  as  required 
by  §  61.20-15  of  this  chapter. 

(e)  At  each  drydocking  required  l^ 
paragraph  (a)  of  this  section,  for  an  OSV 
of  less  than  100  gross  tons,  the  propeller 
or  tailshaft  must  be  drawn  for 
examination  if  the  cognizant  OCMI 
deems  drawing  it  necessary. 

§126.150    Repaira  and  attorations. 

(a)  Except  in  an  emergency,  no  repairs 
or  alterations  to  the  hull  or  machinery, 
or  to  equipment  that  affects  the  safety  of 
the  OSV,  may  be  made  without  notice 
to  the  cognizant  OCMI  in  the  inspection 
zone  where  the  repairs  or  alterations  are 
to  be  made.  When  the  repairs  or 
alterations  have  been  made,  notice  must 
be  given  to  this  OCMI  as  soon  as 
practicable. 


(b)  When  emergency  repairs  or 
alterations  have  been  made  as  permitted 
under  paragraph  (a)  of  this  section,  the 
master,  owner,  or  operator  must  notify 
this  OCMI  as  soon  as  practicable  after 
the  emergency. 

(c)  Exoapt  as  provided  by  paragraphs 
(b)  and  (e)  of  this  section,  drawings  of 
repairs  or  alterations  must  be  approved, 
before  woric  starts,  by  the  cognizant 
OCMI  or.  when  necessary,  by  the 
Commanding  Officer.  Marine  Safety 
Center  (00,  MSC).  Drawings  will  not  be 
needed  if  deemed  unnecessary  by  this 
OCMI  or  by  the  CO.  MSC 

(d)  When  the  cognizant  OCMI  deems 
inspection  necessary,  the  repairs  or 
alterations  must  be  inspected  by  a 
marine  inspector. 

(e)  Submission  of  drawings  is  not 
required  for  repairs  in  kind,  but  the 
^plicable  drawings  approved  under 
subpart  A  of  part  127  of  this  subchapter 
must  be  made  available  to  the  marine 
inspector  upon  reqtiest 


fia6u160  TaMs and lnap«:tlona during 
rapaiBs  or  aWsraBona,  or  during  rtvatlng, 
waMng,  burning,  or  ottiar  hot  work. 

(a)  NFPA  306  must  be  used  as  a  guide 
in  conducting  the  examinations  and 
issuances  of  certificates  required  by  this 
section. 

(b)  Until  an  examination  has 
determined  that  work  can  proceed 
safely,  no  riveting,  welding,  burning,  or 
other  hot  "work  may  commence. 

(c)  Each  examination  must  be 
conducted  as  followK 

(1)  At  any  port  or  site  inside  the 
United  States  or  its  territories  and 
possessions,  a  marine  chemist  cotified 
by  the  NFPA  must  make  the 
examination.  If  the  services  of  such  a 
chemist  are  not  reasonably  available,  the 
cognizant  OCMI,  upon  the 
recommendation  of  the  contractor  and 
the  owner  or  operator  of  the  OSV,  may 
authorize  another  person  to  make  the 
examination,  ff  this  indicates  that  a 
repair  or  alteration,  or  hot  work,  can  be 
undertaken  safely,  the  person 
performing  the  examination  shall  issue 
a  certificate,  setting  forth  the  spaces 
covered  and  any  necessary  conditions  to 
be  met,  before  the  work  starts.  These 
conditions  must  include  any 
requirements  necessary  to  maintain  safe 
conditions  in  the  spaces  covered  and 
must  include  any  necessary  further 
examinations  and  certificates.  In 
particular  the  conditions  must  include 
precautions  necessary  to  eliminate  or 
minimize  hazards  caused  by  protective 
coatings  or  by  cargo  residues. 

(2)  At  any  port  or  site  outside  the 
United  States  or  its  territories  and 
possessions,  where  the  services  of  a 
cotified  marine  chemist  or  other  person 
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authorized  by  the  cognizant  OCMI  are 
not  reasonably  available,  the  master, 
owner,  or  operator  of  the  vessel  shall 
make  the  examination  and  a  proper 
entry  in  the  OSV's  logbook. 

(dj  The  master  shall  obtain  a  copy  of 
each  certificate  issued  by  the  person 
making  the  examination  described  in 
paragraph  (c)(1)  of  this  section.  The 
master,  through  and  for  the  persons 
under  his  control,  shall  maintain  safe 
conditions  aboard  the  OSV  by  full 
observance  of  each  condition  to  be  met, 
listed  in  the  certificate  issued  under 
paragraph  (c)(1)  of  this  section. 

1120.170   Carriage  of  offstwrewortiers. 

(a)  Offshore  workers  may  be  carried 
aboard  an  OSV  in  compliance  with  this 
subchapter.  The  maximum  number  of 
offshore  workers  authorized  for  carriage 
will  be  endorsed  on  the  vessel's 
Certificate  of  Inspection;  but  in  no  case 
will  the  number  of  offshore  workers 
authorized  for  carriage  exceed  36. 

(b)  No  more  than  12  offshore  workers 
may  be  carried  aboard  an  OSV 
certificated  under  this  subchapter  when 
on  an  international  voyage,  unless  the 
vessel  holds  a  valid  passenger-ship- 
safety  certificate  (Form  CX}-968)  issued 
in  compliance  with  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974.  as  amended  (SOLAS  74/83). 


f12S.180    Carriage  of  I 

No  passengers  as  defined  by  46  U.S.C 
2101(21)(B)  may  be  carried  aboard  an 
OSV  except  in  an  emergency. 

SubfMTt  B— C«rtificato  Of  InsfMCtkm 

1126.210    Whan  requtrad. 

Except  as  provided  by  §§  126.120  and 
126.260,  no  OSV  may  be  operated 
without  a  valid  Certificate  of  Inspection. 


f  126.220 

The  Certificate  of  Inspection  issued  to 
an  OSV  specifies  the  vessel,  the  route  it 
may  travel,  the  minimum  manning  it 
requires,  the  minimum  fire- 
extinguishing  and  lifesaving  equipment 
it  must  carry,  the  maximum  number  of 
offshore  workers  and  of  total  persons  it 
may  carry,  the  name  of  its  owner  and 
operator,  and  such  other  conditions  as 
the  cognizant  OCMI  may  determine. 


I126.2M    HowtooMiinor 

(a)  A  builder.  oMmer,  master,  or 
operator  may  begin  to  obtain  or  to  renew 
a  Certificate  of  Inspection  by  submitting 
an  "Application  for  Inspection  of  U.S. 
Vessel."  FonnCG-3752.  to  the  OCMI  of 
the  marine  inspection  zone  in  which  the 
inspection  is  to  be  made.  Form  CG-3752 
is  available  from  any  Marine  Safety  or 
Marine  Inspection  Office  of  the  U.S. 
Coast  Guard. 


(b)  The  application  for  initial 
inspection  of  an  OSV  being  newly 
constructed  or  imdergoing  a  major 
conversion  must  be  submitted  before  the 
start  of  construction  or  conversion. 

(c)  The  construction,  arrangement, 
and  equipment  of  each  OSV  must  be 
acceptable  to  the  co^iizant  OCMI  for 
the  issuance  of  the  initial  Certificate  of 
Inspection.  Acceptance  depends  on  the 
information,  specifications,  drawings, 
and  calculations  available  to  this  OCMI, 
and  on  the  successful  completion  of  the 
initial  inspection  for  certification. 

(d)  A  Certificate  of  Inspection  is 
renewed  by  the  issuance  of  a  new 
Certificate  of  Inspection. 

(e)  The  condition  of  the  OSV  and  its 
equipment  must  be  acceptable  to  the 
cognizant  OCMI  for  the  renewal  of  the 
Certificate  of  Inspection.  Acceptance 
depends  on  the  condition  of  the  vessel 
as  fbimd  at  the  periodic  inspection  for 
certification. 

1126.240    Posting. 

The  Certificate  of  Inspection  must  be 
framed  imder  glass  or  other  suitable 
transparent  material  and  posted  in  a 
conspicuous  place  aboard  the  OSV  so 
that  each  page  is  visible. 

f12&2S0    PMlodofwaNdtty. 

(a)  A  Certificate  of  Inspection  is  valid 
for  2  years. 

(b)  A  Certificate  of  Inspection  may  be 
suspended  and  withdrawn  or  revokisd 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter  or  other  applicable 
laws. 

1126.260    Tamporary  CarlMcal*. 

If  necessary  to  prevent  delay  of  the 
OSV,  a  "Temporary  Certificate  of 
Inspection,"  Form  OG-854,  containing 
information  listed  by  §  128.220  may  be 
issued  pending  the  issuance  and 
delivery  of  the  regular  Certificate  of 
Inspection.  A  Temporary  Certificate 
must  be  carried  in  the  same  manner  as 
the  regular  Certificate. 

f126J70   Amendment 

(a)  An  amended  Certificate  of 
Inspiection  may  be  issued  at  any  time  by 
any  OCMI.  The  amended  Certificate  of 
Inspection  replaces  the  original,  but  the 
expiration  date  remains  the  same  as  that 
of  the  original.  An  amended  Certificate 
of  Inspection  may  be  issued  to  authorize 
and  record  a  change  in  the  dimensions, 
gross  tonnage,  owner,  operator, 
manning,  offshore  woikiBrs  permitted, 
route  permitted,  conditions  of 
operations,  equipment,  or  the  like  bom 
that  specified  in  the  current  Certificate 
of  Inspection. 

(b)  A  request  for  an  amended 
Certificate  of  Inspection  must  be  made 


to  the  cognizant  OCMI  by  the  owner  or 
operator  of  the  vessel  at  any  time  there 
is  a  change  in  the  character  of  a  vessel 
or  in  its  route,  equipment,  ownership, 
operation,  or  similar  foctors  specified  in 
its  current  Certificate  of  Inspection. 

(c)  The  cognizant  OCMI  may  require 
an  inspection  before  issuing  an 
amended  Certificate  of  Inspection. 

Subpart  C— Initial  Inspection 

f  126.310    Prerequisite  to  Certiflcale  of 
InspecHon. 

The  initial  inspection  is  a  prerequisite 
to  the  issuance  of  the  original  Certificate 
of  Inspection. 

1126.320    Whenmade. 

(a)  No  iiutial  inspection  occurs  until 
after  receipt  of  the  written  application  of 
the  owner  or  builder  of  the  vessel  to  the 
OCMI  in  whose  zone  the  vessel  is 
located.  The  application  must  be  on 
Form  OG-3752,  "Application  for 
Inspection  of  U.S.  Vessel." 

(b)  The  initial  inspection  occurs  at  a 
time  and  place  agreed  to  by  the  party 
reqiiesting  the  inspection  and  by  the 
cognizant  OCMI.  The  owner  or  the 
builder,  or  a  representative  of  either, 
must  be  present  during  the  inspection. 


1126.330 

Before  construction  starts,  the  owner, 
operator,  or  builder  shall  develop  plans 
indicating  the  proposed  arrangement 
and  construction  of  the  vessel.  (The  list 
of  plans  to  be  developed  and  the 
required  disposition  of  these  plans 
appears  in  part  127  of  this  subchapter.) 

f126w340    Scope. 

The  initial  inspection  normally 
consists  of  a  series  of  inspections 
conducted  during  the  construction  of 
the  vessel.  This  inspection  determines 
whether  the  vessel  was  built  to  comply 
with  developed  plans  and  in 
compliance  with  applicable  law.  Items 
normally  included  in  this  inspection  are 
all  the  items  listed  in  §  126.430  and  in 
addition  the  marine  inspector  verifies 
that  the  arrangement  of  the  vessel 
conforms  to  the  approved  plans,  that 
acceptable  material  is  used  in  the 
construction  of  the  vessel,  and  that  the 
workmanship  meets  required  standards 
for  marine  construction.  The  owner  or 
builder  shall  make  the  vessel  available 
for  inspection  at  eech  stage  of 
construction  specified  by  the  cognirant 
OCMI. 


1126.360    Spedflci 

(a)  The  applicable  tests  and 
inspections  set  forth  in  subpart  D  of  this 
part  must  be  made  during  the  initial 
inspection. 
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(b)  The  following  specific  tests  and 
inspections  must  ^o  be  conducted  in 
the  presence  of  the  marine  inspector 

(1)  Installation  of  piping  for  gaseous 
fixed  fire-extinguishing  (see  §  95.15-15 
of  this  chapter). 

(2)  Hydraulic  steering-systems.  If 
fitted  with  manual  operation,  these 
systems  must  be  tested  in  the  manual 
mode,  with  the  hydraulic  pumps 
secured,  for  smooth,  efficient  operation 
by  one  person. 

Subpart  D—lnspeetton  tar  Cartmeation 

f  126.410    Pierequieitetofeisauanceof 
Certificate  of  Inapecttoa 

An  inspection  for  certification  is  a 
prerequisite  to  the  reissuance  of  a 
Certificate  of  Inspection. 

1126.420    Wtienmade. 

No  inspection  for  certification  occurs 
until  after  receipt  of  the  written 
application  of  the  owner,  builder, 
master,  or  operator  of  the  vessel  by  the 
OCMI  in  whose  zone  the  vessel  is 
located.  The  application  must  be  on  the 
"Application  for  Inspection  of  U.S. 
Vessel".  Form  CG-3752. 

1126.430    Scope. 

The  inspection  for  certification  is 
made  by  a  marine  inspector  to 
determine  whether  the  vessel  is  in  a  safe 
and  seaworthy  condition.  The  owner  or 
builder  shall  make  the  vessel  and  its 
equipment  available  for  inspection, 
including  the  following  items: 

(a)  Structure. 
•   (b)  Watertight  integrity. 

(c)  Pressure  vessels  and  their 
appiirtenances. 

(d)  Piping. 

(e)  Main  and  auxiliary  machinery. 

(f)  Steering  apparatus. 

(g)  Electriral  installations, 
(h)  Lifesaving  equipment 
(i)  Work  vests, 
(j)  Fire-detecting  and  fire- 
extinguishing  equipment 

(k)  Pollution-prevention  equipment 

(1)  Sanitary  condition. 

(m)  Fire  hazards. 

(n)  Verification  of  validity  of 
certificates  required  and  issued  by  the 
Federal  Communications  Commission. 

(o)  Lights  and  signals  as  required  by 
the  applicable  navigational  rules. 

(p)  Tests  and  inspections  of  cranes  in 
compliance  with  §  126.130. 

1126.440    UfeswringaqulpnMm. 

At  each  inspection  for  certification, 
the  tests  and  inspections  specified  by 
S  91.25-15  of  this  chapter  must  occur  in 
the  presence  of  a  marine  inspector,  or  as 
otherwise  directed  by  the  cognizant 
OCML 


S  126.460    Pire-extinguishlng  equipment 
At  each  inspection  for  certification, 
the  marine  inspector  determines 
whether  the  tests  and  inspections 
required  by  §  132.350  of  this  subchapter 
have  been  performed. 

fl26.460   Tanks  for  dry  bulk  c«ga 

The  owner  shall  ensure  that  tanta  for 
dry  bulk  cargo  that  are  pressure  vesseb 
are  inspected  for  compliance  with 
§  61.10-5(b)  of  this  chapter. 

1126.470    Marine  engineering  eyeteme. 

The  inspection  procedures  for  marine- 
engineering  systems  contained  in 
subchapter  F  of  this  chapter  apply. 

Subpart  E-fWnapacMon 

•  126.610   Whenmade. 

(a)  Except  as  provided  by  §  128.530  of 
this  subpart,  at  least  one  reinspection 
must  be  made  of  each  vessel  holding  a 
Certificate  of  Inspection.  The  owner, 
master,  or  opierator  shall  arrange  for  the 
reinspection  between  the  tenth  and 
foiuteenth  months  of  the  period  for 
which  the  Certificate  of  Inspection  is 
vaUd. 

(b)  The  owner,  master,  or  operator 
shall  make  the  vessel  available  for  the 
reinspection  at  a  time  and  place 
acceptable  to  the  cognizant  OCMI,  but 
no  written  application  is  necessary. 

1126.520    Scope. 

In  general,  the  reinspection  goes  into 
less  detail  than  that  described  by 
§  126.430  of  this  pmt  for  the  inspection 
for  certification,  luiless  the  cognizant 
OCMI  or  marine  inspector  determines 
that  a  major  change  has  occurred  since 
the  last  inspection. 

f  1 2&^0Allamaltve  mMpertod 
examination. 

(a)  The  owner,  master,  or  operator  of 
an  OSV  of  less  than  400  gross  tons  may 
ask  the  cognizant  OCMI  to  arrange  an 
alternative  midperiod  examination.  The 
request  must  go  to  the  cognizant  OCMI 
assigned  responsibility  for  inspections 
in  the  country  in  whidi  the  vessel  is 
operating  and  will  be  examined.  To 
qualify  for  the  alternative  midperiod 
examination,  the  vessel  must  meet  the 
following  requirements: 

(1)  The  request  must  be  in  writing  and 
be  received  by  this  OCMI  before  the  end 
of  the  twelfth  month  of  the  period  for 
which  the  Certificate  of  Inspection  is 
valid. 

(2)  The  vessel  is  likely  to  be 
continuously  employed  outside  of  the 
United  States  during  the  tenth  through 
the  fourteenth  month  of  validity  of  its 
Certificate  of  Inspection. 

(b)  In  determining  whether  to 
authorize  the  alternative  midperiod 


examination,  this  OCMI  considers  the 
following: 

(1)  Information  contained  in  previous 
examination  reports  on  inspection  and 
drydock,  including  the 
recommendation,  if  any,  of  the  then 
cognizant  OCMI  for  participation  in  the 
alternative  midperiod  examination. 

(2)  The  nature,  number,  and  severity 
of  marine  casualties  or  accidents,  as 
defined  by  §  4.03-1  of  this  chapter, 
involving  the  vessel  in  the  3  years 
preceding  the  request 

(3)  The  nature,  number,  and  gravity  of 
any  outstanding  inspection 
requirements  for  the  vessel. 

(4)  The  owner's  or  operator's  history 
of  compliance  and  cooperation  in  such 
alternative  midperiod  examinations, 
including: 

(i)  The  prompt  correction  of 
deficiencies. 

(ii)  The  reliability  of  previously 
submitted  reports  on  siich  alternative 
midperiod  examinations. 

(iil)  The  reliability  of  representations 
that  the  vessel  would  be,  and  was, 
employed  outside  of  the  United  States 
for  the  tenth  throu^  the  fourteenth 
month  of  validity  of  its  Certificate  of 
Inspection. 

(c)  This  OCMI  provides  the  applicant 
with  written  authorization,  if  any,  to 
proceed  with  the  alternative  midperiod 
examination,  including,  when 
appropriate,  special  instructions. 

(d)  The  following  conditions  must  be 
met  for  the  alternative  midperiod 
examination  to  be  accepted  instead  of 
the  reinspection  required  by  §  126.510 
of  this  subpart 

(1)  The  ^temative  midperiod 
examination  must  occur  between  the 
tenth  and  fourteenth  months  of  validity 
of  the  Certificate  of  Inspection. 

(2)  The  reinspection  must  be  of  the 
scope  detailed  by  §  126.520  of  this 
subpart  and  must  be  made  by  the 
master,  owner,  or  operator  of  the  vessel, 
or  by  a  designated  representative  of  the 
owner  or  operator. 

(3)  Upon  completion  of  the  alternative 
mid{>eriod  examination,  the  person  or 
persons  making  the  examination  shall 
prepare  a  comprehensive  report 
describing  the  conditions  found.  This 
report  must  contain  sufficient  detail  to 
let  this  OCMI  determine  whether  the 
vessel  is  fit  for  the  service  and  route 
specffied  on  the  Certfficate  of 
Inspection.  This  report  must  include 
subsidiary  reports  and  receipts 
documenting  the  servicing  of  lifesaving 
and  fire-protection  equipment  and  any 
photographs  or  sketches  necessary  to 
clarify  unusual  cirxnunstances.  Each 
person  preparing  this  report  shall  sign  it 
and  certify  that  the  information  in  it  is 
complete  and  acciuvte. 
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(4)  Unless  the  master  of  the  vessel 
participated  in  the  alternative 
midperiod  examination  and  the 
preparation  of  the  comprehensive 
report,  the  master  shall  review  the 
report  for  completeness  and  accuracy. 
The  master  shall  sign  the  report  to 
indicate  review  and  shall  forward  it  to 
the  owner  or  operator  of  the  vessel,  who 
asked  for  the  examination. 

(5)  The  owner  or  operator  of  a  vessel 
examined  under  this  section  shall 
review  and  submit  the  comprehensive 
report,  required  by  paragraph  (d)(3)  of 
this  section,  to  this  OCMI.  The  report 
must  reach  this  OCMI  before  the  first 
day  of  the  sixteenth  month  of  validity  of 
the  Certificate  of  Inspection.  The 
forwarding  letter  or  endorsement  must 
be  certified  and  must  contain  the 
following  information: 

(i)  That  the  person  or  persons  who 
made  the  alternative  midperiod 
examination  acted  on  behalf  of  the 
vessel's  owner  or  operator. 

(ii)  That  the  report  was  reviewed  by 
the  owner  or  operator. 

(iii)  That  the  discrepancies  noted 
during  the  reinspection  have  been 
corrected,  or  will  be  within  a  stated 
time. 

(iv)  That  the  owner  or  operator  has 
siifficient  personal  knowledge  of 
conditions  aboard  the  vessel  at  the  time 
of  the  reinspection,  or  has  conducted 
inquiries  necessary,  to  justify  forming  a 
belief  that  the  report  is  complete  and 
accurate. 

(e)  The  form  of  certification  required 
under  this  section,  for  the  alternative 
midpmod  examinatioD,  is  as  follows: 

I  cattify  that  to  the  best  of  my  knowledge 
■nd  belief  the  above  is  complete  and 
accurate. 

(f)  Deficiencies  and  hazards 
discovered  during  the  alternative 
midperiod  examination  made  pursuant 
to  tltis  section  must  be  corrected  if 
practicable,  before  the  submittal  of  the 
report  to  this  OCNfl  in  compliance  with 
paragraph  (dK5)  of  this  section. 
Deficiencies  and  hazards  not  corrected 
by  the  time  the  report  is  submitted  must 
be  noted  in  the  report  as  "outstanding." 
Upon  receipt  of  a  report  indicating  any 
outstanding  deficiency  or  hazard,  this 
OCMI  will  inform  the  owner  or  operator 
of  the  OSV  in  writing  of  the  time 
allowed  to  correct  each  deficiency  and 
hazard  and  of  the  method  for 
establishing  that  each  has  been 
corrected.  When  any  deficiency  or 
hazard  remains  uncorrected  or 
uneliminated  after  this  time  allowed, 
this  OCMI  will  initiate  appropriate 
enforcement 

(g)  Upon  receipt  of  the  report,  this 
OCMI  will  evaluate  it  and  determine: 


(1)  Whether  the  cognizant  OCMI 
accepts  the  alternative  midperiod 
examination  instead  of  the  reinspection 
required  by  §  126.510  of  this  subpart 

(2)  Whetner  the  vessel  is  in 
satisfactory  condition. 

(3)  Whether  the  vessel  continues  to  be 
reasonably  fit  for  its  intended  service 
and  route. 

(h)  This  OCMI  may  require  further 
information  necessary  for  the 
determinations  required  by  this  section. 
He  or  she  will  inform  the  owner  or 
operator  of  the  vessel  in  writing  of  these 
determinations. 

(i)  If  this  OCMI,  in  compliance  with 
paragraph  (g)  of  this  section,  does  not 
accept  the  alternative  midperiod 
examination  insteed  of  the  reinspection 
required  by  §  126.510  of  this  subpart,  he 
or  she  will  leqxiire  reinspection  of  the 
vessel  as  soon  as  practicable.  He  or  she 
will  inform  the  owner  or  operator  of  the 
vessel  in  writing  that  the  examination  is 
not  acceptable  and  that  a  reinspection  is 
necessary.  The  owner,  master,  or 
operator  shall  make  the  vessel  available 
for  the  reinspection  at  a  time  and  place 
agreeable  to  this  OCMI. 

PART  127— CONSTFnJCnON  AND 
ARRANGEMEHTS 


inspection  in  compliance  with  §  126.320 
of  this  subchapter. 


Sec. 
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Subpart  A— Ptan  Approval 


1127.100 

Plans  listed  by  §  127.110  of  this 
subpart  must  be  submitted  for  approval 
after  the  owner  or  builder  applies  for 


f  127.110    Plans  and  specWcations 
requlrsd  tor  new  construction. 

Each  applicant  for  approval  of  plans 
and  for  an  original  Certificate  of 
Inspection  shall  submit  three  copies  of 
the  following: 

(a)  General. 

(1)  Specifications  (information  only). 

(2)  General  Arrangement  Plans. 

(3)  Safety  Plan  (Fire-Control  Plan),  for 
OCMI  review  and  approvaL 

(b)  Hull  structure. 

(1)  Midship  Section. 

(2)  Booklet  of  Scantling  Plans. 

(c)  Subdivision  and  stability.  (For 
plans  required  for  subdivision  and 
stability,  see  subchapter  S  of  this 
chapter.] 

(d)  Marine  engineering. 

(1)  Piping  diagrams  of  each  Class  I 
systems. 

(2)  Piping  diagrams  of  the  following 
Class  n  systems  (the  builder's 
certification  of  Class  II  non- vital  piping 
systems  must  accompany  the  pipinig 
diagrams  in  compliance  with 

§  128.220(c)  of  this  subchapter): 

(i)  Systems  for  fill,  transfer,  and 
service  of  fuel  oil. 

(ii)  Fire-main  and  fixed  gaseous  fire- 
extinguishing  systems. 

(iii)  Bilge  systems. 

(iv)  Ballast  systems. 

(v)  Fluid-driven  power  and  control 
systems. 

(vi)  Through-hull  penetrations  and 
shell  connections. 

(vii)  Sanitary  systems. 

(viii)  Vents,  sounding  tubes,  and 
overflows. 

(ix)  Compressed-air  systems. 

(3)  Steerbig  and  steering-control 
systems. 

(4)  Propulsion  and  propulsion-control 
systems. 

(5)  Piping  diagrams  of  each  system 
containing  any  flammable,  combustible, 
or  hazardous  liquid  including — 

(i)  Cargo-oil  systems; 

(ii)  Systems  for  combustible  drilling- 
fluid  (such  as  oil-based  liquid  mud); 
and 

(iii)  Cargo-transfer  systems  for  fixed 
independent  or  portable  tanks. 

(e)  Electrical  engineering. 

(1)  For  each  vessel  of  less  than  100 
gross  tons,  the  following  plans  must  be 
submitted: 

(i)  Arrangement  of  electrical 
equipment  (plan  and  profile)  with 
equipment  identified  as  necessary  to 
show  compliance  with  this  subchapter. 

(ii)  Electrical  one-line  diagram  that 
includes  wire  types  and  sizes, 
overcurrent-device  rating  and  setting, 
and  type  of  electrical-equipment 
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enclosiue  (drip-proof,  watertight,  or  the 
like). 

(iii)  Switchboard  plans  required  by 
paragraphs  (e)  and  (f)  of  §  110.25-1  of 
this  chapter. 

(2)  For  each  vessel  of  100  or  more 
gross  tons,  the  plans  required  by 
§  110.25  of  this  chapter  must  be 
submitted. 

(f)  Automation.  For  each  vessel  of  100 
or  more  gross  tons,  where  automated 
systems  are  provided  to  replace  specific 
personnel  in  the  control  and  observation 
of  the  propulsion  systems  and 
machinery  spaces,  or  to  reduce  the  level 
of  crew  associated  with  the  engine 
department  the  following  plans  must  be 
submitted: 

(1)  Plans  necessary  to  demonstrate 
compliance  with  subpart  D  of  part  130 
of  this  subchapter. 

(2)  Automation-test  procedure. 

(3)  Operations  manual. 

f  127.120    Procedure  for  sutNnittal  of  plans. 

If  a  vessel  is  to  be  constructed, 
altered,  or  repaired,  the  plans, 
information,  and  calculations  required 
by  this  part  must  be  submitted  to— 

(a)  The  OCMI  in  the  zone  where  the 
vessel  is  to  be  constructed,  altered,  or 
repaired;  or 

(b)  The  Conunanding  Officer,  Marine 
Safety  Center.  400  Seventh  Sb^eet  SW., 
Washington,  DC  20590-0001. 

Subpart  B— Particular  Constniction 
and  Arrangamants 

f  127.210    Structural  standards. 

(a)  Except  as  provided  by  paragraphs 
(b)  and  (c)  of  this  section,  compliance 
with  the  construction  and  structiual 
rules  established  by  the  American 
Bureau  of  Shipping  and  incorporated  by 
reference  in  §  125.180  is  acceptable  for 
the  design  and  construction  of  an  OSV. 

(b)  The  ciurent  standards  of  other 
recognized  classification  societies,  or 
any  other  established  current  standard, 
may  also  be  used  upon  approval  by  the 
Commandant  (G-MSE). 

(c)  If  no  established  current  standard 
for  design  is  used,  detailed  design 
calculations  must  be  submitted  with  the 
plans  required  by  §  127.110  of  this  part. 

(d)  The  plans  required  by  §  127.110  of 
this  part  should  specify  their  standard 
for  design. 

f  127.220    Genersl  fire  protection. 

(a)  Each  vessel  must  be  designed  and 
constructed  to  minimize  fire  hazards,  as 
Car  as  reasonable  and  practicable. 

(b)  Exhausts  of  internal-combustion 
engines,  galley  uptakes,  and  similar 
sources  of  ignition  must  be  kept  clear  of 
and  insulated  from  woodwork  and  other 
combustible  matter. 


(c)  Paint  lockers  and  similar 
compartments  must  be  constructed  of 
steel  or  be  wholly  lined  with  steel. 

(d)  Except  as  provided  by  paragraph 
(e)  of  this  section,  when  a  compartment 
containing  the  emergency  source  of 
electric  power,  or  vital  components  of 
that  source,  adjoins  a  space  containing 
either  the  ship's  service  generators  or 
machinery  necessary  for  the  operation 
of  the  ship's  service  generators,  each 
common  bulkhead  and  deck  must  be  of 
"A-60"  Class  construction  as  defined  by 
§  72.05-10  of  this  chapter. 

(e)  The  "A-60"  Class  constniction 
required  by  paragraph  (d)  of  this  section 
is  unnecessary  if  the  emergency  source 
of  electric  power  is  in  a  ventilated 
battery  locker  that — 

(1)  Is  located  above  the  main  deck; 

(2)  Is  located  in  the  open;  and 

(3)  Has  no  boimdaries  contiguous 
with  other  decks  or  bulkheads. 

1127.230    Subdivision  snd  stsbmty. 

Each  vessel  must  meet  the  applicable 
requirements  in  subchapter  S  of  this 
chapter. 


f127.a40    MsMWOfi 

(a)  Except  as  provided  by  paragraphs 
(1)  and  (m)  of  this  section,  there  must  be 
at  least  two  means  of  escape,  exclusive 
of  windows  and  portholes,  from  each  of 
the  following  spaces: 

(1)  Each  apace  accessible  to  ofiishore 
workere. 

(2)  Crew  accommodations  and  each 
space  where  the  crew  may  normally  be 
employed. 

(b)  At  least  one  of  the  two  means  of 
escape  must — 

(1)  Be  independent  of  watertight 
doora  in  bulldieads  required  by  part  174 
of  this  chapter  to  be  watertight;  and 

(2)  Lead  as  direcUy  to  the  open  deck 
as  practicable. 

(c)  The  two  means  of  escape  required 
by  paragraph  (a)  of  this  section  must  be 
widely  separated  and,  if  possible,  at 
opposite  ends  or  sides  of  the  space,  to 
minimize  the  possibility  that  one 
incident  will  block  both  escapes. 

(d)  Except  as  provided  by  paragraph 
(e)  of  this  section,  a  vertical  ladder 
ending  at  a  deck  scutUe  may  not  be 
either  of  the  means  of  escape  required 
by  paragraph  (a)  of  this  section. 

(e)  A  vertical  ladder  ending  at  a  deck 
scutUe  may  be  the  second  means  of 
escape  if  the — 

(1 J  Primary  means  of  escape  is  a 
stairway  or  passageway; 

(2)  Installation  of  another  stairway  or 
passageway  is  impracticable; 

(3)  Scuttle  is  located  where  stowed 
deck  cargo  could  not  interfere; 

(4)  ScutUe  is  fitted  with  a  quick-acting 
release,  and  with  a  hold-back  device  to 
hold  it  open;  and 


(5)  Scuttie  meets  the  requirements  for 
location,  strength,  and  height  of 
coaming  in  subchapter  E  of  this  chapter. 

(f)  Each  vertical  ladder  must — 

(1)  Have  rungs  that  are — 

(i)  At  least  410  millimeters  (16  inches) 
long; 

(ii)  At  most  300  millimeters  (12 
inches)  apart,  uniform  for  the  length  of 
the  ladder;  and 

(iii)  At  least  180  millimeters  (7 
inches)  from  the  nearest  permanent 
object  in  back  of  the  ladder; 

(2)  Have  at  least  115  millimeters  (4V4 
inches)  of  clearance  above  each  rung: 

(3)  Be  made  of  incombustible 
materials;  and 

(4)  Have  an  angle  of  inclination  with 
the  horizontal,  greater  than  70  degrees 
but  not  more  than  90  degrees. 

(g)  No  means  may  be  provided  for 
locking  any  interior  door  giving  access 
to  either  of  the  two  required  means  of 
escape,  except  that  a  crash  door  or 
lockLog-device,  capable  of  being  easily 
forced  in  an  emergency,  may  be 
employed  if  a  permanent  and 
conspicuous  notice  to  this  effect  is 
attached  to  both  sides  of  the  door.  A 
means  may  be  provided  for  locking  an 
exterior  door  to  a  deckhouse  if  the  door 


(1)  Locked  only  by  a  key  under  the 
control  of  one  of  the  OSV's  officen;  and 

(2)  Always  operable  from  the  inside, 
(h)  Each  passageway  or  stairway  must 

be  wide  enough  to  provide  an  efiEective 
means  of  escape  for  the  number  of 
peraons  having  access  to  it  even  if  each 
person  is  wearing  a  lifsjacket.  There 
must  be  no  protrusions  in  the  means  of 
escape  that  could  cause  injury,  ensnare 
clothing,  or  damage  lifejackets. 

(i)  No  interior  stairway,  other  than 
within  the  machinery  spaces  or  cargo 
holds,  may  be  less  than  710  millimeters 
(28  inches)  wide.  The  angle  of 
inclination  of  each  stairway  with  the 
horizontal  must  not  exceed  50  degrees. 

(j)  No  dead-end  passageway,  or 
equivalent,  may  be  more  than  13.1 
meters  (40  feet)  in  length. 

(k)  Vertical  access  must  be  provided 
between  the  various  weather  decks  by 
means  of  vertical  or  permanentiy 
inclined  ladders.  The  angles  of 
inclination  of  the  inclined  ladden  with 
the  horizontal  must  not  exceed  70 
degrees,  except  that  vertical  ladders  may 
be  used  for  access  to  pilot-house  tops 
and  other  house  tops  used  only  for 
weather  protection. 

(1)  Only  one  means  of  escape  need  be 
provided  from  each  of  the  spaces 
stipulated  in  paragraph  (a)  of  this 
section,  provided  the  mayimnm  area  of 
each  space  is  less  than  28  square  meten 
(300  square  feet)  and  the  maTriTnum 
dimension  (length,  breadth,  or  dapth)  of 
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each  space  is  less  than  6  meters  (20 
feet). 

(m)  Alternative  means  of  escape  from 
spaces  may  be  provided  if  acceptable  to 
the  cognizant  OCKQ. 


S127.2S0    Ventilation  tor  wwioMd: 

(a)  Each  enclosed  space  within  the 
vessel  must  be  properly  vented  or 
ventilated.  Means  must  be  provided  for 
closing  each  vent  and  ventilator. 

(b)  Means  must  be  provided  for 
stopping  each  fian  in  a  ventilation 
system  serving  machinery  and  cargo 
spaces  and  for  closing,  in  case  of  fire, 
each  doorway,  ventilator,  and  annular 
space  around  funnels  and  other 
openings  into  such  spaces. 

9127.260    VantHationtor accommodations. 

(a)  Each  accommodation  space  must 
be  adequately  ventilated  in  a  manner 
suitable  for  the  purpose  of  the  space. 

(b)  Each  vessel  of  100  or  more  gross 
tons  must  be  provided  with  a 
marhnniml  ventilation  system  unless 
the  cognizant  CXIMI  is  satisfied  that  a 
natural  system,  such  as  opening 
windows,  portholes,  or  doors,  will 
accomplish  adequate  ventilation  in 
ordinary  weather. 

f  127.270    Location  of  accommodations 
and  pHottMuaa. 

(a)  Neither  quarters  for  crew  members 
or  oQshore  workers  nor  the  pilothouse 
may  be  located  forward  of  the  collision 
bulkhead  required  by  §  174.190  of  this 
chapter. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  part  of  any  deck 
with  accommodati(MU  for  crew  members 
or  offshore  workers  may  be  below  the 
deepest  load  waterline. 

(c)  Any  deck  with  accommodations 
for  crew  members  or  oSshore  workers 
may  be  below  the  deepest  load 
waterline  if — 

(1)  The  vessel  complies  with  the 
damage-stability  requirements  in 
§  174.205  of  this  chapter,  and 

(2)  The  deck  head  of  the  space  is  not 
below  the  deepest  load  waterline. 

(d)  No  hawse  pipe  or  chain  pipe  may 
pass  through  accommodations  for  crew 
members  or  ofiishore  workers. 

(e)  There  must  be  no  direct  access, 
except  through  solid,  close-fitted  doors 
or  hatches,  between  accommodations 
and  chain  lockers,  cargo  spaces,  or 
machinery  spaces. 

(f)  No  sounding  tubes,  or  vents  from 
fuel-oU  or  cargo-oil  tanks  may  open  into 
accommodations  for  crew  members  or 
ofbhore  workers,  except  that  sounding 
tubes  may  open  into  passageways. 

(g)  No  access  openings  from  friel-oil  or 
cargo-oil  tanks  may  o|}en  into  quarters 
for  crew  members  or  offshore  workers. 


(h)  Quarters  for  crew  members  must 
be  separate  from  and  independent  of 
those  for  offshore  workers  unless  the 
cognizant  OCMI  approves  an  alternative 
arrangement 

1127.280    Construction  and  arrangamant 
of  quartara  tar  crow  mamlMrs  and 
•ccommodattona  for  offshora  worfcara. 

(a)  The  following  requirements  apply 
to  quarters  for  crew  members  on  each 
vessel  of  100  or  more  gross  tons: 

(1)  Quarters  for  crew  members  must 
be  divided  into  staterooms  none  of 
which  berths  more  than  four  members. 

(2)  Each  stateroom  for  use  by  crew 
members  must — 

(i)  Have  clear  headroom  of  at  least  1.9 
meters  (6  feet,  3  inches);  and 

(ii)  Ckmtain  at  least  2.8  square  meters 
(30  square  feet)  of  deck  and  at  least  6 
cubic  meters  (210  cubic  feet)  of  space 
for  each  member  accommodated.  The 
presence  in  a  stateroom  of  equipment 
for  use  by  the  occupants  does  not 
diminish  the  area  or  volume  of  the 
room. 

(3)  There  must  be  at  least  one  toilet, 
one  washbasin,  and  one  shower  or 
bathtub  for  every  eight  or  fewer  crew 
members  who  do  not  occupy  a 
stateroom  to  which  a  private  or  a 
semiprivate  facility  is  attached. 

(b)  The  following  requirements  apply 
to  accommodations  for  offshore  workers 
on  each  vessel  of  100  or  more  gross  tons: 

(1)  Each  o^hore  worker  aboard  must 
be  provided  with  adequate  fixed  seating. 
The  width  of  each  seat  should  be  at  least 
460  millimeters  (18  inches).  The  spacing 
of  fixed  seating  must  be  sufficient  to 
allow  ready  escape  in  case  of  fire  or 
other  emergency.  The  following  are 
ntinimal  requirements: 

(i)  Aisles  4.6  meters  (15  feet)  in  length 
or  less  must  not  be  less  than  610 
millimeters  (24  inches)  wide. 

(ii)  Aisles  more  than  4.6  meters  (15 
feet)  in  length  must  not  be  less  than  760 
millimeters  (30  inches)  wide. 

(iii)  Where  the  seating  is  in  rows,  the 
distance  bom  seat  &t)nt  to  seat  front 
must  not  be  less  than  760  millimeters 
(30  inches). 

(2)  If  the  intended  operation  of  a 
vessel  is  to  carry  o&hore  workers 
aboard  for  more  than  24  hours,  quarters 
for  them  must  be  provided.  Each 
stateroom  for  use  by  them  must — 

(i)  Berth  no  more  than  six  workers; 

(ii)  Have  clear  headroom  of  at  least  1.9 
meters  (6  feet,  3  inches);  and 

(iii)  Contain  at  least  1.9  square  meters 
(20  square  feet)  of  deck  and  at  least  4 
cubic  meters  (140  cubic  feet)  of  space 
for  each  worker  accommodated.  The 
presence  in  a  stateroom  of  equipment 
for  use  by  the  occupants  does  not 
diminish  the  area  or  voliune  of  the 
room. 


(3)  Toilets  and  washbasins  for  use  by 
offshore  workers  must  meet  the 
requirements  of  paragraph  (a)(3)  of  this 
section. 

(c)  Each  crew  member  and  ofEshore 
worker  aboard  a  vessel  of  less  than  100 
gross  tons  must  be  provided  with 
accommodations  of  adequate  size  and 
construction,  and  with  equipment  for 
his  or  her  protection  and  convenience 
suitable  to  the  size,  fecilities,  and 
service  of  the  vessel. 

(d)  For  each  vessel  of  100  or  more 
gross  tons,  the  bulkheads  and  decks 
separating  accommodations  for  crew 
members  and  o&hore  workers  from 
machinery  spaces  must  be  of  "A"  Class 
construction  as  defined  by  S  92.07-5  of 
this  chapter. 

(e)  After  reviewing  the  arrangement 
drawings  required  by  §  127.110  of  this 
part,  the  cognizant  OCMI  will 
determine,  and  record  on  the  vessel's 
Certificate  of  Inspection,  the  number  of 
offshore  workers  that  the  vessel  may 
cany. 

SubfMrt  C— Ralls  and  Quards 

1127.310    Where  rMa  required. 

(a)  Each  vessel  must  have 
permanently  installed  efficient  guard 
rails  or  bulwarks  on  decks  and  bridges. 
Each  rail  or  bulwark  must  stand  at  least 
1  meter  (39-'/i  inches)  from  the  deck 
except  that,  where  this  height  would 
interfere  with  the  normal  operation  of 
the  vessel,  the  cognizant  OCMI  may 
approve  a  lesser  height. 

H))  At  exposed  peripheries  of  the 
freeboard  and  superstructure  decks, 
each  rail  must  consist  of  at  least  three 
courses,  including  the  top.  The  opening 
below  the  lowest  course  must  be  no 
more  than  230  millimeters  (9  inches) 
with  courses  no  more  than  380 
millimeters  (15  inches)  apart.  On  other 
decks  and  bridges  each  rail  must  consist 
of  at  least  two  courses,  including  the 
top,  approximately  evenly  spaced. 

(c)  U  satisfied  that  the  installation  of 
any  rail  of  the  required  height  would  be 
impracticable,  the  cognizant  OCMI  may 
accept  hand  grabs  or  a  rail  of  a  lesser 
height  in  its  place. 

1127.320    Storm  raHa. 

Suitable  storm  rails  must  be  installed 
in  each  passageway  and  at  the 
deckhouse  sides,  including  in  way  of 
inclined  ladders,  where  persons  aboard 
have  normal  access.  They  must  be 
installed  on  both  sides  of  passageways 
which  are  more  than  1.8  meters  (6  frnt) 
wide. 

f  127.330    Quarda  in  dangaroua  piacaa. 

Suitable  hand  covers,  guards,  or  rails 
must  be  installed  on  each  exposed  and 
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dangerous  place,  such  as  gears  of 
rotating  machinery,  and  hot  surfaces. 

Subpart  D— Construction  of  Windows, 
VIsibliity,  and  Operabiltty  of  Coverings 

f  127.410    Safety-glazing  matarWa. 

Glass  and  other  glazing  material  used 
in  windows  must  be  material  that  will 
not  break  into  dangerous  fragments  if 
fractured. 

f  127.420    Strength. 

Each  window  or  porthole,  and  its 
means  of  attachment  to  the  hull  or  the 
deckhouse,  must  be  capable  of 
withstanding  the  maximum  expected 
load  from  wind  and  waves,  due  to  its 
location  on  the  vessel's  and  the 
authorized  route  of  the  vessel. 

1127.430    VMI^IItyfrompUothouaa. 

(a)  Windows  and  other  openings  at 
the  pilothouse  must  be  of  sufficient  size 
and  properly  located  to  provide 
adequate  view  for  safis  operation  in  any 
condition. 

(b)  Glass  or  other  glazing  material 
used  in  windows  at  the  pilothouse  must 
have  a  light  transmission  of  at  least  70 
percent  according  to  Test  2  of  ANSI 
Z26.1,  "Code  for  Safety  Glazing 
Materials  for  Glazing  Motor  Vehicles 
Operating  on  Land  Highways,"  and 
must  comply  with  Test  15  of  ANSI 
Z26.1  for  Class  I  Optical  Deviation. 

f  127.440    Operai)i»ty  of  window  coverings. 

Any  covering  or  protection  placed 
over  a  %vindow  or  porthole  that  could  be 
used  as  a  means  of  escape  must  be  able 
to  be  readily  removed  or  opened.  It  must 
be  possible  to  open  or  remove  the 
covering  or  protection  without  anyone's 
having  to  go  onto  a  weather  deck.  It  may 
be  necessary  to  break  the  glass  of  a 
window  or  porthole  before  removing  or 
opening  the  covering  or  protection. 

PART  128— MARINE  ENGINEERING: 
EQUIPMENT  AND  SYSTEMS 

Subpart  A— Oenerel 

Sec. 

128.110    Equipment  and  systems. 
128.120    Plan  approval. 
128.130    Vital  systems. 


>  and  Pressure  Daalgn 
128.210    Class  II  vital  systems — materials. 
128.220    Class  II  non-vital  systems — 

materials  and  pressure  design. 
128.230    Penetrations  of  hulls  and 

watertight  bulkheads— materials  and 

pressure  design. 
128.240    Hydraulic  or  pneumatic  power  and 

control-materials  and  pressure  design. 

Subpart  C— Main  and  Auxiliary  Machinery 

128.310    Fuel. 

128.320    Exhaiut  systems. 


Subpart  D— Design  Requirements  for 
Specific  Systems 

128.410    Ship's  service  refrigeration 

systems. 
128.420    Keel-cooler  installations. 
128.430    Grid-cooler  installations. 
128.440    Bilge  systems. 
128.450    Liquid-mud  systems. 
Antfaority:  46  U.S.C.  3306;  49  CFR  1.46. 

Subpart  A— General 

f12&110    Equipment  and  systems. 

(a)  Except  as  provided  by  this  part, 
the  design,  installation,  testing,  and 
inspection  of  materials,  machinezy, 
pressure  vessels,  and  piping  must 
comply  with  subchapter  F  of  this 
chapter. 

(b)  This  part  contains  requirements 
for  equipment  and  systems  commonly 
found  on  an  OSV.  If  additional  or 
unique  systems,  such  as  for  low- 
temperature  cargoes,  are  to  be  installed, 
they  too  must  comply  with  subchapter 
F  of  this  chapter. 


f  128.120 

The  plans  required  by  subchapter  F  of 
this  chapter  need  not  be  submitted  if  the 
plans  required  by  §  127.11D(d)  of  this 
subchapter  have  been. 

1128.130   Vital  syslama. 

(a)  Vital  systems  are  those  systems 
that  are  vital  to  a  vessel's  survivability 
and  safety.  For  the  purpose  of  this 
subchapter,  the  following  are  vital 
systems: 

(1)  Systems  for  fill,  transfer,  and 
service  of  fuel  oiL 

(2)  Fire-main  systems. 

(3)  Fixed  gaseous  fire-extinguishing 
systems. 

(4)  Bilge  systems. 

(5)  Ballast  systems. 

(6)  Steering  systems  and  steering- 
control  systems. 

(7)  Propulsion  systems  and  their 
necessary  atudliaries  and  control 
systems. 

(8)  Systems  for  transfer  and  control  of 
cargo,  for  integral  tanks  or  fixed 
independent  tanks,  in  compliance  with 
§  125.110  of  this  subchapter. 

(9)  Ship's  service  and  emergency 
electrical-generation  systems  and  their 
auxiliaries  vital  to  the  vessel's 
survivability  and  safety. 

(10)  Any  other  marine-engineering 
system  identified  by  the  cognizant 
OCMI  as  crucial  to  the  survival  of  the 
vessel  or  to  the  protection  of  the 
persoimel  aboard. 

(b)  For  the  purpose  of  this  subchapter, 
a  system  not  identified  by  paragraph  (a) 
of  this  section  is  a  non-vital  system. 


Subpart  B— Materials  and  Pressurs 
Design 

f  128.210 


Except  as  provided  by  §§  128.230  and 
128.240  of  this  subpart,  instead  of 
complying  with  part  56  of  this  chapter, 
materials  used  in  Class  II  vital  piping- 
systems  may  be  accepted  by  the 
cognizant  OCMI  or  the  Commanding 
Officer.  Marine  Safety  Center,  if  shown 
to  provide  a  level  of  safety  equivalent  to 
materials  in  subpart  56.60  of  this 
chapter. 

1128.220    Claaa  N  non-vftal  syslsma— 
materials  and  prsssure  design. 

(a)  Except  as  provided  by  §§  128.230. 
128.240,  and  128.320  of  this  subpart,  a 
Class  n  non-vital  piping-system  need 
not  meet  the  requirements  for  materials 
and  pressure  design  of  subchapter  F  of 
this  chapter. 

(b)  Piping  for  salt-water  service  must 
be  of  a  corrosion-resistant  material  and. 
if  ferrous,  be  hot-dip  galvanized  or  be  at 
least  of  extra-heevy  schedule  in  wall 
thickness. 

(c)  Each  Class  n  non-vital  piping- 
system  must  be  certified  by  the  builder 
as  suiteble  for  its  intended  service.  A 
written  certificate  to  this  effect  must  be 
submitted  with  the  plans  reqtiired  by 

§  127.110(d)  of  this  subchapter. 

(d)  The  cognizant  OCMI  will  review 
the  particular  installation  of  each 
sjrstem  fr>r  the  safety  hazards  identified 
in  paragraphs  (a),  (b)(1),  and  (c)  through 
(k)  of  §  56.50-1  of  this  chapter,  and  will 
add  requirements  as  appropriate. 

1128.230    Penetrations  of  hulls  and 


preeeure  deeign. 

(a)  Each  piping  poietration,  in  each 
bulkheed  required  by  this  subchapter  to 
be  watertight,  must  meet  the 
requirements  for  materials  and  pressure 
design  of  subchapter  F  of  this  chapter. 

(b)  Each  overboard  discharge  and 
shell  connection,  up  to  and  including 
required  shut-off  valves,  must  meet  the 
requirements  for  materials  and  pressure 
design  of  subchapter  F  of  this  chapter. 

{128.240    Hydraulic  or  pneumatic  power 
ar>d  control    materials  and  preeeure 


(a)  Each  standard  piping  component 
(such  as  pipe  runs,  fittings,  flanges,  and 
standard  valves)  for  hydraulic  or 
pnetunatic  power  and  control  systems 
must  meet  the  requirements  for 
materials  and  pressure  design  of 

§  128.110, 128.210.  or  128.220  of  this 
part,  as  appropriate. 

(b)  Any  non-standard  hydraulic  or 
pneumatic  component  (such  as  control 
valves,  check  valves,  relief  valves,  and 
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regulators)  may  be  accepted  by  the 
cognizant  OCKfl  or  the  Commanding 
Officer,  Marine  Safety  Center,  if  the 
component  is  certified  by  the 
manu&cturer  as  suitable  for  marine 
service  and  if — 

(1)  The  component  meets  each  of  the 
requirements  for  materials  and  pressure 
design  of  subparts  56.60  and  58.30  of 
this  chapter  and  if  its  service  is  limited 
to  the  manufacturer's  rated  pressxue;  or 

(2)  The  service  of  the  component  is 
limited  to  ^/j  the  manufacturer's 
recommended  maximum  allowable 
working  pressure  (MAWP)  or  Vio  the 
component's  burst  pressure.  Burst- 
pressure  testing  is  described  in  ANSI  B 
31.1,  Paragraph  104. 7A,  and  must  be 
conducted  to  comply  with  Paragraph  A- 
22,  Section  I,  ASME  Boiler  and  Pressure 
Vessel  Code.  Written  certification  of 
results  of  burst-pressure  testing  must  be 
submitted  with  the  plans  reqiiired  by 

§  127.110(d)  of  this  subchapter. 

Subpart  C— Main  and  Auxiliary 
Machinery 

f12&310    Fuel. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  each  internal- 
combustion  engine  installed  on  an  OSV, 
whether  for  main  propulsion  or  for 
auxiliaries,  must  be  driven  by  a  fuel 
having  a  flashpoint  of  not  lower  than  43 
"C  (110  "F)  as  determined  Ijy  ASTM 
093. 

(b)  The  use  of  a  fuel  with  a  flashpoint 
of  lower  than  43  "C  (110  ^F)  must  be 
specifically  approved  by  the 
Qimmandant  (G-MSE),  except  in  an 
engine  for  a  gasoline-powered  rescue 
boat 

1128.320    ExlHHMt  system*. 

No  diesel-engine  exhaust  system  need 
meet  the  material  requirements  in 
§  58.10-5(d)(lKi)  of  this  chapter  if  the 
installation  is  certified  as  required  by 
§  128.220(c)  of  this  part. 

Subpart  D— Design  Raquiramants  for 
Specific  Systems 

1128.410    Ship's  service  leWgersMon 


No  self-contained  unit  either  for  air- 
conditioning  or  for  refrigerated  spaces 
for  ship's  stores  need  comply  with 
§58.20-5,  58.20-10,  58.20-15.  58.20- 
20(a),  or  58.20-20(b)  of  this  chapter  if— 

(a)  The  unit  uses  a  fluorocarbon 
refrigerant  allowed  by  part  147  of  this 
chapter, 

(b)  The  manufacturer  certifies  that  the 
unit  is  suitable  for  its  intended  purpose; 
and 

(c)  Electrical  wiring  meets  the 
applicable  requirements  in  subchapter  ] 
of  this  chapter. 


{128.420    KMl-cooler  Installations. 

(a)  Except  as  provided  by  this  section, 
each  keel-cooler  installation  must 
comply  writh  §  56.50-96  of  this  chapter. 

(b)  Approved  metallic  flexible 
connections  may  be  located  below  the 
deepest-load  waterline  if  the  system  is 
a  closed  loop  below  the  waterline  and 

if  its  vent  is  located  above  the  waterline. 

(c)  Fillet  welds  may  be  used  in  the 
attachment  of  channels  and  half-round 
pipe  sections  to  the  bottom  of  the  vessel. 

(d)  Short  lengths  of  approved  non- 
metallic  flexible  hose  fixed  by  metallic 
or  non-metallic  hose-clamps  may  be 
used  at  machinery  connections  if — 

(1)  The  clamps  are  of  a  corrosion- 
resistant  material; 

(2)  The  clamps  do  not  depend  on 
spring  tension  for  their  holding  power, 
and 

(3)  Two  of  the  clamps  are  used  on 
each  end  of  the  hose,  except  that  one 
clamp  may  be  used  on  an  end  expanded 
or  beaded  to  provide  a  positive  stop 
against  hose  slippage. 

(4)  The  clamps  are  resistant  to 
vibration,  high  temperature,  and 
brittleness. 

f  128.430    QrW-coder  InstsHstions. 

(a)  Each  hull  penetration  for  a  grid- 
cooler  installation  must  be  made 
through  a  cofiierdam  or  at  a  seachest  and 
must  be  provided  with  isolation  valves 
fitted  as  close  to  the  sea  inlet  as 
possible. 

(b)  Each  grid  cooler  must  be  protected 
against  damage  from  debris  and 
grounding  by  protective  guards  or  by 
recessing  the  cooler  into  the  hull. 

I12&440    BHge  systsms. 

(a)  Except  as  provided  by  this  section, 
each  bilge  system  must  comply  with 

§§  56.50-50  and  56.50-55  of  this 
chapter. 

(b)  If  the  steering  room,  engine  room, 
centerline  passageway,  forward 
machinery  space,  and  compartment 
containing  the  dry-mud  tanks  are  the 
only  below-deck  spaces  that  must  be 
fitted  with  bilge  suctions,  the  vessel 
may  be  equipped  to  the  standards  of 
§§  56.50-50  and  56.50-57  of  this 
chapter  applicable  to  a  dry-cargo  vessel 
of  less  than  55  meters  (180  feet)  in 
length. 


PART  129— ELECTRICAL 
INSTALUMIONS 

Subpsrt  A— Qsnsral  Provisions 

Sec. 

129.100  General. 

129.110  Applicability. 

129.120  Alternative  standards. 

Subpsrt  &—Qenersi  Requirements 

129.200    Design,  installation,  and 

maintenance. 
129.210    Protection  from  wet  and  conoaive 

environmenta. 
129.220    Basic  safisty. 

Subpsrt  C—Po«»sr  Souross  snd  Distribution 


§128.450    Uqukf-mud) 

(a)  Liquid-mud  piping  systems  may 
use  resiliently  seated  valves  of  Category 
A  to  comply  with  §§  56.20-15  and 
56.50-60  of  this  chapter. 

(b)  Tanks  for  oil-based  liquid  mud 
must  be  fitted  v^th  tank  vents  equipped 
with  flame  screens.  Vents  must  not 
discharge  to  the  interior  of  the  vessel. 


129.310  Po«ver  sources. 

129.315  Power  souices  for  OSVa  of  100  or 

more  gross  tons. 

129.320  Generators  and  motors. 

129.323  Multiple  generators. 

129.326  Dual-voltage  generators. 

129.330  Distribution  paneb  and 

switchboards. 

129.340  Cable  and  wiring. 

129.350  Batteries — general. 

129.353  Battery  categories. 

129.356  Battery  installations. 

129.360  Semiconductor-rectifier  systems. 

129.370  Equipment  grounding. 

129.375  System  grounding. 

129.380  Overcurrent  protection. 

129.390  Shore  power. 

129.395  Radio  installations. 

Subpart  D—UghUng  Systsms 

129.410    Ligiiting  fixtures. 

129.420    Branch  circuiU  for  lighting  on 

OSVs  of  100  or  more  gross  tons. 
129.430    Navigational  lifting. 
129.440    Emergency  lighting. 
129.450    Portable  liighting. 

Subpart  E— Miscellaneous  Bedricsl 


129.510    LifiBfaoat  windiea. 

129.520    Harardotis  areas. 

129.530    General  alarm. 

129.540    Remote  stopping-s3rstems  on  OSVs 

of  100  or  more  gross  tons. 
129.550    Power  for  coolung  and  lieating. 
129.560    Engine-order  telegraphs. 
AatlHuity:  46  U.S.C.  3306:  49  CFR  1.46. 

Subpart  A— Ganaral  Provisions 

§128.100    Qsnersl. 

This  part  contains  requirements  for 
the  design,  construction,  and 
installation  of  electrical  equipment  and 
systems  including  power  sources, 
lighting,  motors,  miscellaneous 
equipment,  and  safety  systems. 

§128.110    Applicability. 

Except  as  specifically  provided  in  this 
part,  electrical  installations  on  OSVs 
must  comply  ^fri.\h  subchapter )  of  this 
chapter. 

§128.120    Ailamsttve  stsndsrds. 

(a)  An  OSV  of  10.8  meters  (65  feet)  in 
length  or  less  may  meet  the  following 
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requirements  of  the  American  Yacht  and 
Boat  Coimcil  Projects,  where  applicable, 
instead  of  §  129.340  of  this  part: 

(1)  E-1,  Bonding  of  Direct  Current 
S3rstenis. 

(2)  E-8,  AC  Electrical  Systems  on 
Boats. 

(3)  E-g,  DC  Electrical  Systems  on 
Boats. 

(b)  An  OSV  with  an  electrical 
installation  operating  at  a  potential  of 
less  than  50  volts  may  comply  with  33 
CFR  183.430  instead  of  §  129.340  of  this 
part 

Subpart  B— General  Requlramanta 
§128.200    Deelgn.  InstsHstion.  snd 


Electrical  equipment  on  a  vessel  must 
be  designed,  installed,  and  maintained 
to— 

(a)  Provide  services  necessary  for 
safety  imder  normal  and  emergency 
conditions; 

(b)  Protect  crew  members,  ofEshore 
workers,  and  the  vessel  from  electrical 
hazards,  including  fire,  caused  by  or 
originating  in  electrical  equipment  and 
electrical  shock; 

(c)  Minimize  accidental  personal 
contact  with  energized  parts;  and 

(d)  Prevent  electrical  ignition  of 
flammable  vapors. 

§128.210    Prolsctlon  from  wet  snd 
corresivs  snvironmsms. 

(a)  Electrical  equipment  used  in  the 
following  spaces  must  be  drip-proo£ 

(1)  A  machinery  space. 

(2)  A  space  normally  exposed  to 
splashing,  water  wash-down,  or  other 
wet  conditions  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower. 

(3)  Every  other  space  with  similar  wet 
conditions. 

(b)  Electrical  equipment  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
corrosive  environments  must  be  of 
suitable  construction  and  must  be 
resistant  to  corrosion. 

§128.220    Bsslcssfsty. 

(a)  Electrical  eqmpment  and 
installations  must  be  suitable  for  the 
roll,  pitch,  and  vibration  of  the  vessel 
imder  way. 

(b)  All  equipment,  including 
SMdtches,  fuses,  and  lampholders,  must 
be  suitable  for  the  voltage  and  current 
used. 

(c)  Receptacle  ouUets  of  the  type 
providing  a  groimded  pole  or  a  specific 
direct-current  polarity  must  be  of  a 
configuration  that  does  not  permit 
improper  connection. 

(d)  Electrical  equipment  and  circuits 
must  be  clearly  marked  and  identified. 


(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
source  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifying  the  circuits  to  be 
disconnected. 

Subpart  C-Powar  Sourcas  and 
DisMbution  Systama 


§128^10 

(a)(1)  Each  vessel  tiiat  relies  on 
electricity  to  power  the  following  loads 
must  be  arranged  so  that  the  loads  can 
be  energized  from  at  least  two  sources 
of  electricity: 

(i)  Any  system  identified  as  a  vital 
system  in  §  128.130(a)  of  this 
subchapter. 

(ii)  Interior  li^ts. 

(iii)  Commumcation  systems. 

(iv)  Navigational  equipment  and 
lights. 

(v)  Fire-protection  equipment. 

(2)  A  vessel  with  batterws  of  enough 
capacity  for  3  hours  of  continuous 
operation  to  supply  the  loads  specified 
in  paragraph  (a)(1)  of  this  section,  and 
with  a  generator  or  alternator  driven  by 
a  propulsion  engine,  complies  with 
paragraph  (a)(1)  of  this  section. 

(b)  Where  a  generator  driven  by  a 
propulsion  engine  is  used  as  a  source  of 
electrical  power,  no  speed  change, 
throttie  movement,  or  change  in 
direction  of  the  propeller  shaft  of  the 
vessel  may  interrupt  power  to  any  of  the 
loads  specified  in  paragraph  (aKl)  of 
this  section. 

§128.315    Power  eouroee  for  OSVs  of  100 
or  mors  gross  Ions. 

(a)  The  requirements  of  this  section 
apply  instead  of  those  in  subpart  111.10 
of  this  chapter. 

(b)  If  a  generator  provides  electrical 
power  for  any  system  identified  as  a 
vital  system  by  §  128.130(a)  of  this 
subchapter,  at  least  two  powei^ 
generating  sets  must  be  provided.  At 
least  one  set  must  be  independent  of  the 
main  propiUsion  plant  A  generator  not 
inde{>endent  of  the  main  propulsion 
plant  must  comply  with  §  111.10-4(d)  of 
this  chapter.  With  any  one  generating 
set  stopped,  the  remaining  set  or  sets 
must  provide  the  power  necessary  for 
the  loads  required  by  this  section. 

§128.320   Qsnsrstors  snd  motors. 

(a)  Each  generator  and  motor,  except 
a  submersible-pump  motor,  must  be— 

(1)  In  an  accessible  space,  adequately 
ventilated  and  as  dry  as  practicable;  and 

(2)  Mounted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
Mrith  low-lying  vapors. 

(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperature  of 
50  "C  (122  'F),  except  tiiat— 


(1)  If  the  ambient  temperature,  in  the 
space  where  a  generator  or  motor  is, 
does  not  exceed  40  "C  (104  "F)  imder 
normal  operating  conditions,  the 
generator  or  motor  may  be  designed  for 
an  ambient  temperature  of  40  *C  (104 
•F);and 

(2)  A  generator  or  motor  designed  for 
an  ambient  temperature  of  40  "C  (104 
"F)  may  be  used  in  a  location  where  the 
ambient  temperature  is  50  "C  (122  "F), 
if  the  generator  or  motor  is  derated  to  80 
percent  of  the  full-load  rating  and  if  the 
rating  or  setting  of  the  overcurrent 
devices  of  the  generator  or  motor  is 
reduced  accordingly.  ~ 

(c)  For  each  generator  rated  at  50  volts 
or  more,  a  voltmeter  and  an  ammeter 
used  for  measuring  voltage  and  current 
while  the  generator  is  in  operation  must 
be  provided.  For  each  alternating- 
current  generator,  a  means  fOT 
measiuing  frequency  must  also  be 
provided.  To  ensure  satisfactory 
operation  of  each  generator,  additional 
control  equipment  and  measuring 
instnmients,  if  needed,  must  also  be 
provided. 

(d)  Each  generator  must  have  a 
nameplate  attached  to  it  indicating — 

(1)  Name  of  manufacturer,  type  of 
generator,  and  designation  of  frame; 

(2)  Output  in  kilmvatts,  or  horsepovrar 
rating: 

(3)  Kind  of  rating  (continuous, 
overload,  or  other); 

(4)  Amperes  at  rated  load,  volt^e, 
and  frequency; 

(5)  Number  of  phases,  if  applicable; 

(6)  Tjpe  of  windings,  if  DC; 

(7)  When  intended  for  connection  in 
a  normally.groimded  configuration,  the 
groimding  polarity;  and 

(8)  For  a  generator  derated  to  comply 
with  paragraph  (bK2)  of  Uiis  section,  the 
derated  capacity. 

(e)  Each  motor  must  have  attached  to 
it  a  nameplate  containing  the 
information  required  by  Article  430  of 
NFPA  70. 

§128.323    MuWple  gsnsrslors. 

If  an  OSV  uses  two  or  more  generators 
to  supply  electricity  for  the  ship's 
service  loads,  to  comply  with 
§  12g.310(a)  of  tills  subpart,  die 
foilowins  requirements  must  be  met 

(a)  Each  gemoator  must  have  an 
independent  prime  mover. 

(bf  The  circuit  breaker  of  a  generator 
to  be  operated  in  parallel  with  another 
generator  must  comply  with  §§111.12- 
11(f).  111.30-19(a),  and  111.30-25(d)  of 
this  chapter. 

(c)  The  circuit  breaker  of  a  generator 
not  to  be  operated  in  parallel  with 
another  generator  must  be  interlocked  to 
prevent  that  generator  from  being 
connected  to  the  switchboard 
simultaneously  with  another. 
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1129.326    DiMl-voltag*  gemraiors. 

If  a  dual-voltage  generator  is  installed 
on  an  OSV — 

(a)  The  neutral  of  the  dual-voltage 
system  must  b9.  solidly  groimded  at  the 
switchboard's  neutral  bus  and  be 
accessible  for  checking  the  insulation 
resistance  of  the  generator,  and 

(b)  Ground  detection  must  be 
provided  that — 

(1)  For  an  alternating-current  system. 
complies  with  §  111.05-27  of  this 
chapter;  and 

(2)  For  a  direct-current  system, 
complies  with  §  111.05-29  of  this 
chapter. 

1129.330    Dtetributkm  panais  and 


(a)  Each  distribution  panel  or 
switchboard  must  be  in  a  location  as  dry 
as  practicable,  accessible,  adequately 
ventilated,  and  protected  firom  falling 
debris  and  dripping  or  splashing  water. 

(b)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  the  dead-front  type. 

(c)  Each  switchboard  must  have 
nonconductive  handrails. 

(d)  Each  switchboard  or  main 
distribution  panel  must  be  fitted  with  a 
dripshield,  imless  the  switchboard  or 
distribution  panel  is  of  a  type  mounted 
deck-to-overhead  and  is  not  subject  to 
falling  objects  or  liquids  from  above. 

(e)  Each  distribution  panel  and 
switchboard  accessible  bom  the  rear 
must  be  constructed  to  prevent  a 
person's  accidental  contact  with 
energized  parts. 

(f)  Working  space  must  be  provided 
around  each  main  distribution  panel 
and  switchboard  of  at  least  610 
millimeters  (24  inches)  in  front  of  the 
switchboard  and,  of  at  least  460 
millimeters  (18  inches)  from  the  nearest 
bulkhead,  stiffoner,  or  frame  behind  the 
switchboard.  Rear  access  is  prohibited 
when  the  working  space  behind  the 
switchboard  is  less  than  460  millimeters 
(18  inches). 

(g)  Nonconductive  mats  or  grating 
must  be  provided  on  the  deck  in  front 
of  each  switchboard  and,  if  the 
switchboard  is  accessible  from  the  rear, 
on  the  deck  behind  the  switchboard. 

(h)  Each  uninsulated  current-carrying 
part  must  be  mounted  on 
noncombustible,  nonabsorbent.  high- 
dielectric  insulating  material. 

(i)  Equipment  moimted  on  a  hinged 
door  of  an  enclosure  must  be 
constructed  or  shielded  so  that  no 
person  will  come  into  accidental  contact 
with  energized  parts  of  the  door- 
mounted  equipment  when  the  door  is 
open  and  the  circuit  energized. 

(j)  Bus  capacity  of  switchboards  and 
ipnin  distribution  panels  must  be  sized 


in  accordance  with  §  111.30-19(a)  of 
this  chapter.  Panelboards  must  have 
current  rating  of  not  less  than  the 
feeder-circuit  capacity. 

§129.340    CaMa  and  wiring. 

(a)  If  individual  wires,  rather  than 
cables,  are  used  in  systems  operating  at 
a  potential  of  greater  than  50  volts,  the 
wire  and  associated  conduit  must  be  run 
in  a  protected  enclosure.  The  protected 
enclosure  must  have  drain  holes  to 
prevent  the  buildup  of  condensation. 

(b)  Each  cable  and  wire  must — 

(1)  Have  stranded  copper  conductors 
with  sufficient  current-carrying  capacity 
for  the  circuit  in  which  it  is  used; 

(2)  Be  installed  so  as  to  avoid  or 
reduce  interference  with  radio  reception 
and  compass  indication; 

(3)  Be  protected  from  the  weather; 

(4)  Be  supported  so  as  to  avoid 
chafing  or  other  damage; 

(5)  Be  installed  without  sharp  bends; 

(6)  Be  protected  by  metal  coverings  or 
other  suitable  means,  if  in  areas  subject 
to  mechanical  abuse; 

(7)  Be  suitable  for  low  temperature 
and  high  humidity,  if  installed  in 
refrigerated  compartments; 

(8rBe  located  outside  a  tank,  imless 
it  supplies  power  to  equipment  in  the 
tank;  and 

(9)  Have  sheathing  or  wire  insiilation 
compatible  with  the  fluid  in  a  tank, 
when  installed  to  comply  with 
paragraph  (b)(8)  of  this  section. 

(c)  C^le  and  wire  in  power  and 
lighting  circuits  must  be  #14  AWG  or 
larger.  Cable  and  wire  in  control  and 
indicator  circuits  must  be  *22  AWG  or 
larger,  or  be  ribbon  cable  or  similar, 
smaller,  conductor-size  cable 
recommended  by  the  equipment 
manufacturer  for  use  in  circuits  for  low- 
power  instrumentation,  monitoring,  or 
control. 

(d)  Cable  and  wire  for  power  and 
lighting  circmts  must — 

(1)  Comply  with  Section  310-13  of 
the  NEC  (NFPA  70).  except  that  no 
asbestos-insulated  cable  or  dry-location 
cable  may  be  used; 

(2)  Be  listed  by  Underwriters 
Laboratories,  Inc.  as  UL  Boat  or  UL 
Marine  Shipboard  cable;  or 

(3)  Comply  with  §  111.60-1  of  this 
chapter  for  cable,  and  $  111.60-11  of 
this  chapter  for  wire. 

(e)  Caole  ami  wire  serving  vital 
systems  listed  in  §  128.130(a)  of  this 
subchapter  or  serving  emergency  loads 
must  be  routed  as  far  as  practicable  bom 
areas  at  high  risk  for  fire,  such  as 
galleys,  laimdries,  and  machinery 
spaces. 

(f)  Cable  or  wire  serving  duplicated 
equipment  must  be  separated  so  that  a 
casualty  that  afiiacts  one  cable  does  not 
affect  the  other. 


(g)  Each  connection  to  a  conductor  or 
a  terminal  part  of  a  conductor  must  be 
made  within  an  enclosure  and — 

(1)  Have  a  pressure-type  connector  on 
each  conductor; 

(2)  Have  a  solder  lug  on  each 
conductor, 

(3)  Have  a  splice  made  with  a 
pressure-type  connector  to  a  flexible 
lead  or  conductor;  or 

(4)  Be  splice-soldered,  brazed,  or 
welded  to  a  flexible  lead  or  conductor. 

(h)  A  connector  or  lug  of  the  set-screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  No.  14  AWG, 
unless  there  is  a  nonrotating  follower 
that  travels  with  the  set  screw  and 
makes  pressure  contact  with  the 
conductor. 

(i)  Each  pressure-type  wire  coimector 
and  lug  must  comply  with  UL  486A.  No 
wire  nuts  may  be  used. 

(j)  Each  terminal  block  must  have 
terminal  screws  6-32  or  larger. 

(k)  Each  wire  connector  used  in 
conjimction  with  screw-type  terminal 
blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged-spade  type. 

0)  No  cable  may  be  spliced  in — 

(1)  A  hazardous  location;  or 

(2)  Another  location,  except— 

(i)  A  cable  installed  in  a  subassembly 
may  be  spliced  to  a  cable  installed  in 
another  subassembly; 

(ii)  For  a  vessel  receiving  alterations, 
a  cable  may  be  spliced  to  extend  a 
circuit; 

(iii)  A  cable  of  large  diameter  or 
exceptional  length  may  be  spliced  to 
faciliUte  its  installation. 

(iv)  A  cable  may  be  spliced  to  replace 
a  damaged  section  of  itself  if,  before 
replacement  of  the  damaged  section,  the 
insulation  resistance  of  the  remainder  of 
the  cable  is  measured,  and  the  condition 
of  the  insulation  is  unimpaired. 

(m)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(n)  Ampacities  for  conductors  must 
comply  with  Section  310-15  of  the  NEC 
(NFPA  70),  or  with  IEEE  Standard  45,  as 
appropriate. 

(0)  Each  conductor  must  be  sized  so 
that  the  voltage  drop  at  the  load 
terminals  does  not  exceed  10  percent 

(p)  Each  metallic  covering  of  armored 
cable  must — 

(1)  Be  electrically  continuous;  and 

(2)  Be  groimded  at  each  end  of  the  run 
to  the— 

(i)  Hull  (on  a  metallic  vessel);  or 
(ii)  Common  ground  plate  (on  a 
nonmetallic  vessel);  and 

(3)  Have  final  sub-circuits  grounded  at 
the  supply  end  only. 

(q)  Each  portable  or  temporary  electric 
cord  or  cable  must  be  constructed  and 


used  in  compliance  with  the 
requirements  of  S  111.60-13  of  this 
chapter  for  flexible  electric  cord  or 
cable. 

1129.360    Banarfaa-ganataL 

(a)  Wherever  a  battery  is  charged, 
there  must  be  natiual  or  induced 
ventilation  to  dissipate  the  gases 
generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bUge  as  practicable 
within  the  space  £e  battery  is  located 
in  and  be  secured  to  protect  against 
shifting  due  to  roll,  pitch,  and  heave 
motions  or  vibration  of  the  vessel,  and 
free  from  exposiue  to  splash  or  spray  of 
water. 

(c)  Each  battery  must  be  accessible  for 
maintenance  and  removal. 

(d)  Each  connection  to  a  battery 
terminal  must  be  made  with  a 
permanent  connector,  rather  than  with 
spring  clips  or  other  temporary  clamps. 

(e)  Each  battery  must  he  moimted  in 

a  tray  lined  with,  or  constructed  of,  lead 
or  other  material  resistant  to  Hamnyf  by 
the  electrolyte. 

(f)  Each  battery  charger  must  have  an 
ammeter  connected  in  the  charging 
dicuit 

(g)  Unless  the  battery  is  adjacent  to  its 
distribution  panel  or  switchboard  that 
distributes  power  to  the  lighting,  motor, 
and  appliance  circuits,  the  battery  leads 
must  have  fuses  in  series  with  and  as 
close  as  practicable  to  the  battery. 

Jh)  Each  battery  used  for  starting  an 
engine  must  be  located  as  close  as 
possible  to  the  engine  or  engines  served. 

f129J63    Badarycalagortaa. 

This  section  applies  to  batteries 
installed  to  meet  the  requirements  of 
§  129.310(a)  for  secondary  sources  of 
power  to  vital  loads. 

(a)  Large.  A  large  battery-installation 
is  one  connected  to  a  battery  chmger 
having  an  output  of  more  than  2  kW, 
computed  fit>m  the  highest  possible 
charging  current  and  rated  voltage  of  the 
battery  installed. 

(b)  Small.  A  small  battery-installation 
is  one  connected  to  a  battery  changer 
having  an  output  of  2  kW  or  less, 
computed  fitim  the  highest  possible 
charging  current  and  rated  voltage  of  the 
battery  installed. 

1129.366    Badary  InstaHationa. 
(a)  Lojrge.  Each  large  battery- 
installation  must  be  located  in  a  lockm, 
room,  or  enclosed  box  dedicated  solely 
to  the  storage  of  batteries.  Ventilation 
must  be  provided  in  accordance  with 
§111.15-10  of  this  chapter.  Electrical 
equipment  located  within  the  battery 
enclosure  must  be  approved  by  an 
independent  laboratory  for  hazardous 


locations  of  Class  I,  Division  1,  &oup  B, 
and  must  meet  subpart  111.105  of  this 
chapter. 

(b)  Small.  Each  small  battery- 
installation  must  be  located  in  a  well- 
ventilated  space  and  protected  from 
falling  objects.  No  small  battery- 
installation  may  be  in  a  closet, 
storeroom,  or  similar  space. 

f  129.360    Samioonductor-raclHIar 


(a)  Each  semiconductor-rectifier 
sjrstem  must  have  an  adequate  heat- 
removal  system  to  prevent  overheating. 

(b)  If  a  semiconductor-rectifier  system 
is  used  in  a  propulsion  system  or  in 
another  vital  system,  it  must — 

(1)  Have  a  current-limiting  circuit; 

(2)  Have  external  overcurrent 
protection;  and 

(3)  Comply  with  Sections  4/5.84.2  and 
4/5.84.4  of  die  "Rules  for  Building  and 
Classing  Steel  Vessels"  of  the  American 
Bureau  of  Shipping 

f129J70    Equlpmant  grounding. 

(a)  On  a  metallic  vessel  each  metallic 
enclosure  and  frame  of  electrical 
equipment  must  be  permanentiy 
grounded  to  the  hull.  On  a  nonmetallic 
vessel  each  enclosure  and  bame  of 
electrical  equipment  must  be  bonded  to 
each  other  and  to  a  conmion  ground  by 
a  conductor  not  normally  carrying 
current 

(b)  Each  metallic  case  of  instnmients 
must  be  grounded.  So  must  each 
seconds^  winding  of  instrument 
transformen. 

(c)  Each  equipment  grounding 
conductor  must  be  sized  to  comply  with 
section  250-95  of  NEC  (NFPA  70). 

(d)  Each  nonmetallic  mast  and 
topmast  must  have  a  lightning-ground 
conductor. 

§129.375    System  grounding. 

(a)  If  a  grounded^istribution  system 
is  provided,  there  must  be  only  one 
connection  to  ground,  regardless  of  the 
number  of  power  sources.  This 
connection  must  be  at  the  main 
switchboard. 

(b)  On  each  metallic  vessel,  a 
grounded  distribution  system  must  be 
grounded  to  the  hull.  On  each 
nomnetallic  vessel,  the  neutral  of  a 
grounded  system  must  be  connected  to 
a  common  groimd  plate,  except  that  no 
aluminum  grounding  conductors  may 
housed. 

(c)  On  each  nonmetallic  vessel  with  a 
grounded  distribution  system,  the 
common  ground  plate  must  have— 

(1)  Only  one  coimection  to  the  m^iin 
switchboard;  and 

(2)  The  connection  to  itself  readily 
accessible  for  checking. 


(d)  On  each  nomnetallic  vessel  with  a 
ground  plate  provided  for  radio 
equipment,  the  plate  must  be  connected 
to  the  common  ground  plate. 

(e)  Each  insulated  grounding- 
conductor  of  a  cable  must  be  identified 
by  one  of  the  following  means: 

(1)  Wrapping  of  the  cable  with  green 
braid  or  green  insulation. 

(2)  Stnpping  of  the  insulation  from 
the  entire  exposed  length  of  the 
groundinfi-conductor. 

(3)  Mamng  of  the  exposed  insulation 
of  the  grounding-conductor  with  green 
tape  or  green  adhesive  labels. 

(f)  No  vessel's  hull  may  cany  current 
as  a  conductor  except  for — 

(1)  An  impressed-current  cathodic- 
protection  system;  or 

(2)  A  battery  system  to  start  an  engine. 

(g)  No  cable  armor  may  be  used  to 
ground  electrical  eouipment  or  systems. 

(h)  Each  receptaue  outiet  and 
attachment  plug,  for  a  portable  lamp, 
tool,  or  similar  apparatus  operating  at 
100  or  more  volts,  must  have  a 
grounding-pole  and  a  grounding- 
conductor  in  the  jwrt^le  cord. 

1129.380   Oiwimnani  pnHacHow. 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded 
conductor,  to  open  the  electric  dicuit  if 
the  current  reaches  a  value  that  causes 
an  excessive  or  dangerous  temperature 
in  the  conductor  or  its  insulation. 

(b)  Each  conductor  of  a  control, 
interlock,  or  indicator  circuit  sudi  as  a 
conductor  for  an  instrument,  pilot  li^t 
ground-detector  light  or  potmtial 
transformer,  must  be  protected  by  an 
overcurrent  device. 

(c)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  at  a  value 
not  exceeding  115  percent  of  the 
generator's  full-load  rating. 

(d)  Circuits  of  control  systems  for 
steering  gear  must  be  protected  against 
short  circuit 

(e)  Each  faeder  circuit  for  steering  gear 
must  be  protected  by  a  circuit  breaker 
that  complies  with  §§  58.25-55(a)  and 
(b)  of  this  chapter. 

(f)  Each  branch  circuit  for  lighHng 
must  be  protected  against  overcurrent 
by  either  fuses  or  circuit  breakera. 
Neither  the  fuses  nor  the  circuit 
breaken  may  be  rated  at  more  than  30 
amperes. 

(g)  Each  conductor  must  be  protected 
in  accordance  with  its  ciurent-canying 
capacity.  If  the  allowable  current- 
carrying  capacity  does  not  correspond  to 
a  standard  size  of  device,  the  next  larger 
overcurrent  device  may  be  used, 
provided  it  is  less  than  150  percent  of 
the  conductor's  current-carrying 
capacity. 

(h)  An  overcurrent  device  must  be 
installed  to  protect  each  motor 
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conductor  and  control  apparatus  against 
overcuneat  due  to  short  circuit  or 
ground  fisult  Each  overcunent  device 
must  be  capable  of  carrying  the  starting 
current  of  the  motor. 

(i)  An  emergency  switch  must  be 
provided  in  each  normally  ungrounded 
main  supply  conductor  from  a  battery. 
The  switch  must  be  accessible  firom  the 
battery  and  located  as  close  as 
practicable  to  it 

(j)  No  grotmded  condtictor  of  a  drcuit 
may  be  disconnected  by  a  switch  or 
circuit  breaker  unless  the  ungrounded 
conductors  are  all  simultaneously 
disconnected. 

(k)  A  means  of  discoimect  must  be 
provided  on  the  supply  side  of  and 
adjacent  to  each  fuse,  to  de-eneigize  the 
fuse  for  inspection  and  maintenance. 

(1)  A  way  for  locking  the  means  of 
disconnect  open  must  be  provided 
unless  the  means  of  disconnect  for  a 
fiiaed  circuit  is  within  sight  of  the 
equipment  that  the  circuit  supplies. 

(m)  Each  fuse  must  be  of  the  cartridge 
type  and  be  listed  by  Underwriters 
Li^ratories  [UL)  or  another 
independent  laboratory  recognized  by 
the  Commandant 

(n)  Each  circuit  breaker  must  meet  UL 
489  and  be  of  the  manually-reset  type 
designed  for — 

(1)  Inverse  delay; 

(2)  histantaneous  short-circuit 
protection;  and 

(3)  Switching  duty  if  the  breaker  it 
used  as  a  SMritch. 

(o)  Each  circuit  breaker  must  indicate 
whether  it  is  open  or  closed. 


1129.390    Shore 

Each  vessel  that  has  an  electrical 
system  operating  at  more  than  50  volts 
and  has  provisions  for  receiving  shore 
power  must  meet  the  reqiiirements  of 
this  section: 

(a)  A  shore-power-connection  box  or 
receptacle  must  be  permanently 
installed  at  a  convenient  location. 

(b)  A  cable  connecting  the  shore- 
power-connection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  miist  be  permanently  installed. 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore-power  connection. 

(d)  The  circuit  breaker,  required  by 
paragraph  (c)  of  this  section,  must  be 
interlocked  with  the  feeder  circuit 
breakers  for  the  vessel's  power  sources 
to  preclude  the  vessel's  power  sources 
and  shore  power  from  energizing  the 
vessel's  switchboard  simultaneously, 
except  in  cases  where  system  devices 
permit  safe  momentary  paralleling  of 
OSV  power  with  shore  power. 


f  129.395    Radto  InslaHaliora. 

A  separate  circuit,  with  overcurrent 
protection  at  the  switchboard,  must  be 
provided  for  at  least  one  radio 
installation.  Additional  radios,  if 
installed,  may  be  powered  from  a  local 
lighting  power  source,  such  as  the 
pilothouse  Hghring  panel,  provided  each 
radio  power  source  has  a  separate 
overcxuxent  protection  device. 

SubfMrt  D— Lighting  Syslwra 

1129.410    Ughtlng  tlxturaa. 

(a)  Each  globe,  lens,  or  diffuser  of  a 
lifting  fixture  miist  have  a  high- 
strength  guard  or  be  made  of  high- 
strength  material,  except  in 
accommodations,  the  pilothouse,  the 
galley,  or  similar  locations  where  the 
fixture  is  not  subject  to  damage. 

(b)  No  lighting  fixtiue  may  be  used  as 
a  connection  box  for  a  drcuit  other  than 
the  branch  circuit  supplying  the  fixture. 

(c)  Each  lighting  fixture  must  be 
installed  as  follows: 

(1)  Each  lighting  fixture  and 
lampholder  must  be  fixed.  No  fixture 
may  be  supported  by  the  screw  shell  of 
a  lampholder. 

(2)  Each  pendant-type  Ughting  fixture 
must  be  suspended  by  and  supplied 
through  a  tlueaded  rigid-conduit  stem. 

(3)  Each  tablelamp,  desklamp, 
floorlamp,  or  similar  equipment  must  be 
so  secured  in  place  that  it  cannot  be 
displaced  by  die  roll,  pitch,  or  heave  or 
by  the  vibration  of  the  vessel. 

(d)  Each  Hghting  fixture  in  an 
electrical  system  operating  at  more  than 
50  volts  must  comply  with  UL  595. 
"Marine  Type  Electric  Lighting 
Fixtures."  A  lighting  fixture  in  an 
accommodation  space,  radio  room, 
galley,  or  similar  interior  space  may 
comply  with  UL  57,  "Electric  Lighting 
Fixturesr*  UL  1570.  "Fluorescent 
Lighting  Fixtures,"  UL  1571. 
"Incandescent  Lighting  Fixtures,"  UL 
1572,  "High  Intensity  Discharge 
Lighting  Fixtxues,"  UL  1573,  "Stage  and 
Studio  Lighting  Units,"  or  UL  1574. 
"Track  Lighting  Systems,"  as  long  as  the 
general  marine  requirements  of  UL  595 
are  satisfied. 

f  129.420    Branch  circuits  tor  HghUng  on 
OSV*  of  100  or  more  gross  tons. 

On  each  vessel  of  100  or  more  gross 
tons,  each  branch  circuit  for  lighting 
must  comply  with  §  111.75-5  of  this 
chapter,  except  that — 

(a)  Appliance  loads,  electric-heater 
loads,  and  isolated  small-motor  loads 
may  be  connected  to  a  lighting- 
distribution  panelboard;  and 

(b)  Branch  circuits,  other  than  for 
lighting,  connected  to  the  lighting- 
distribution  panelboard  permitted  by 


paragraph  (a)  of  this  section  may  have 
fuses  or  circuit  breakers  rated  at  more 
than  30  amperes. 


f  120.430 

(a)  Each  vessel  of  less  than  100  gross 
tons  and  less  than  19.8  meters  (65  feet) 
in  length  must  have  navigational 
lighting  in  compliance  with  the 
applicable  navigation  rules. 

(b)  Each  vessel  of  100  or  more  gross 
tons,  or  19.8  meters  (65  feet)  or  more  in 
length,  must  have  navigational  lighting 
in  compliance  with  the  applicable 
navigatton  rules  and  with  $  111.75- 
17(d)  of  this  chapter. 

§129.440    Emergency  lifl^rting. 

(a)  A  vessel  of  less  than  100  gross  tons 
must  have  adequate  emergency  lighting 
fitted  along  the  line  of  escape  to  the 
main  deck  from  accommodations  and 
working  (machinery)  spaces  below  the 
main  deck. 

(b)  The  emergency  lighting  required 
by  paragraph  (a)  of  this  section  must 
automatically  actuate  upon  failure  of  the 
main  lighting.  Unless  a  vessel  is 
equipped  with  a  single  source  of  power 
for  emergency  lighting,  it  must  have 
individiial  battery-powered  lighting  that 


(1)  Automatically  actuated  upon  loss 
of  normal  power, 

(2)  Not  readilv  portable; 

(3)  Connectea  to  an  automatic  battaf]r- 
charger;  and 

(4)  Of  enough  capacity  for  6  hours  of 
continuous  operation. 

{129.460    Portable  iigMing. 

Each  vessel  must  be  equipped  with  at 
least  two  operable,  portable,  battery- 
powered  lights.  One  of  these  lights  must 
be  located  in  the  pilothouse,  another  at 
the  access  to  the  engine  room. 

Subpart  E— Miscellaneous  Electrical 
Systems 

1129.510    Ufsboal  winches. 

Each  lifeboat  winch  operated  by 
electric  power  must  comply  with 
subparts  111.95  and  be  approved  under 
approval  series  in  subparts  160.015  or 
160.115  of  this  chapter. 


{129.520    Haiardoustai.^     , 

(a)  No  OSV  that  carries  flammable  or 
combustible  liquid  with  a  flashpoint  of 
below  140  'F  (60  '^).  or  carries 
hazardous  cargoes  on  deck  or  in  integral 
tanks,  or  is  involved  in  servicing  wells, 
may  have  electrical  equipment  installed 
in  pump  rooms,  in  hose-storage  spaces, 
or  within  3  meters  (10  feet)  of  a  source 
of  vapor  on  a  weather  deck  unless  the 
equipment  is  explosion-proof  or 
intrinsically  safe  imder  §  111.105-0  at 
111.105-11  of  this  chapter. 
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(b)  No  electrical  equipment  may  be 
installed  in  any  locker  used  to  store 
paint,  oil,  turpentine,  or  other 
flammable  liquid  unless  the  equipment 
is  explosion-proof  or  intrinsically  safe 
under  §  111.105-9  or  §  111.105-11  of 
this  chapter. 

(c)  Equipment  that  is  explosion-proof 
and  intrinsically  safe  must  comply  with 
subpart  111.105  of  this  chapter. 

§129.530   Qanerri  aiarm. 

Each  vessel  must  be  fitted  with  a 
general  alarm  that  complies  with 
subpart  113.25  of  this  ch^ter. 

{129.540    Remote  stopping-systems  on 
OSVs  of  100  or  more  gross  tons. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  each  vessel  must  be 
fitted  with  remote  stopping-systems  that 
comply  with  subpart  111.103  of  this 
chapter. 

(b)  The  following  remote  stopping- 
systems  may  substitute  for  remote 
stopping-systems  that  must  comply  with 
subpart  111.103  of  this  chapter 

(1)  For  each  propulsion  unit  in  the 
pilothouse. 

(2)  For  each  discharge  ptmip  for  bilge 
slop  or  dirty  oil,  at  the  deck  discharge. 

(3)  For  each  powered  ventilation 
system,  outside  the  space  ventilated. 

(4)  For  each  fuel-oil  piunp.  outside 
the  space  containing  the  pump. 

(5)  For  each  cargo-transfer  pump  for 
combustible  and  flammable  liquid,  at 
each  transfar-control  station. 

(c)  Remote  stopping-systems  required 
by  this  section  may  be  combined. 

{129.560    Power  tor  cooMng  end  hseliiiy. 

(a)  Equipment  for  cooking  and  heating 
must  be  suitable  for  marine  use. 
Equipment  designed  and  installed  to 
comply  with  ABYC  Standards  A-3  and 
A-7  or  Chapter  6  of  NFPA  302  meets 
this  requirement 

(b)  llie  use  of  gasoline  for  cooking, 
heating,  or  lighting  is  prohibited. 

(c)  llie  use  of  liquefied  petroleum  gas 
for  cooking,  heatiiig,  or  other  purposes 
must  comply  with  subpart  58.16  of  this 
chapter. 

(d)  Each  electric  space-heater  must  be 
provided  with  a  thermal  cut-out  to 
prevent  oveiheating. 

(e)  Each  element  of  an  electric  space- 
heater  must  be  enclosed,  and  the  case  or 
jacket  of  the  element  made  of  a 
corrosion-resistant  material. 

(f)  Each  electrical  connection  for  a 
cooking  appliance  must  be  drip-proof. 

{129.500   Engin»enlerleiegraphB. 

No  OSV  need  cany  an  engine-order 
telegraph,  provided  the  vessel  meets  the 
requirements  of  §  113.35-3(d)  of  this 
chapter. 


PART  130— VESSEL  CONTROL.  AND 
MISCELLANEOUS  EQUIPMENT  AND 
SYSTEMS 

Subpert  A— Veeeel  Controi 

dec 

130.110    Internal  connnunicatioiia  on  OSVs 

of  less  than  100  gron  tons. 
130.120    Propulsion  conttoL 
130.130    Steering  on  OSVs  of  less  than  100 

gross  tons. 
130.140    Steering  on  OSVs  of  100  or  more 

gross  tons. 

Subpert  B—Mieceilaneous  Equipment  and 


130.210    Radiotelegraph  and 

radiotelephone. 
130.220    Design  of  equipment  for  cooking 

and  heating. 
130.230    Protection  bom  refrigerants. 
130.240    Anchors  and  chains  for  OSVs  of 

100  or  more  gross  tons. 
130.2S0    Mooring  and  towing  equipment  for 

OSVs  of  less  than  100  gross  tons. 

SubpertC    Nevtgational Equipment 

130.310    Radar. 

130.320  Electronic  position-fixing  device. 
130.330  Charts  and  nautical  publications. 
130.340    Compass. 

Subpert  D   AulemeBen  e«  Unattended 


13a400  Applicability. 

13a410  Ganenl. 

130.420  Controls. 

130.430  Pilothouse  controL 

130.440      r.nmminiir!4firmf  (ystem. 

130.450    Machinery  alarms. 
130.460    Placement  of  machinery  alarms. 
130.470    Fire  alarms. 
130.480    Test  proeedure  and  operations 
manual 

Anthori^  46  U.S.C  3306;  49  CFR  1.46. 

Subpart  A— Vsaaal  Control 

{130.110   imsmai  communioelione  on 
OSVs  of  iees  than  100  gross  tons. 

Each  vessel  of  less  than  100  gross  tons 
equipped  with  an  independent  auxiliary 
means  of  steering,  as  required  by 
$  130.130(b)  of  diis  subpart,  must  have 
a  fixed  means  of  communication 
between  the  pilothouse  and  the  place 
where  the  auxiliary  means  of  steering  is 
controlled. 

{130.120   Propuleion  control. 

(a)  Each  vessel  must  have — 

(1)  A  propulsion-control  system 
operable  from  the  pilothouse;  and 

(2)  A  means  at  each  propulsion  engine 
of  readily  disabling  the  propulsion- 
control  system  to  permit  local  operation. 

(b)  Eadx  propulsion-control  system 
operable  from  the  pilothouse  must 
enable — 

(1)  Control  of  the  speed  of  each 
propulsion  engine; 

(2)  Control  of  the  direction  of 
propeller-shaft  rotation; 


(3)  Control  of  propeller  pitch,  if  a 
controllable-pitdi  propeller  is  fitted; 
and 

(4)  Shutdown  of  eech  propulsion 
engine. 

(c)  The  propulsion-control  system 
operable  from  the  pilothouse  may 
constitute  the  remote  stopping-system 
required  by  §  129.540  of  this  subchapter. 

(d)  Each  propulsion-control  system, 
including  one  operable  from  the 
pilothouse,  must  be  designed  so  that  no 
one  complete  or  partial  feilure  of  an 
easily  replaceable  component  of  the 
system  allows  the  propulsion  engine  to 
overspeed  or  the  pitch  of  the  propeller 
to  increase. 


{130.130 
100 ! 


Steering  on  OSVs  ef  less 


(a)  Each  OSV  of  less  than  100  gross 
tons  must  have  a  steering  system  that 
complies  with — 

(1)  Section  130.140  of  this  subpart;  or 

(2)  This  section. 

(b)  Except  as  provided  by  paragraph 
(i)  of  this  section,  each  vessel  must  have 
a  main  and  an  independent  auxiliary 
means  of  steering. 

(c)  The  main  means  of  steering  (main 
steering  gear)  must  he — 

(1)  Of  adequate  strength  for,  and 
capable  of,  steering  the  OSV  at  each 
service  speed; 

(2)  Designed  to  operate  at  maximum 
astern  speed  without  being  damaged; 
and 

(3)  Capable  of  moving  the  rudder  from 
35  degrees  on  one  side  to  30  degrees  on 
the  other  side  in  no  more  than  28 
seconds  with  the  vessel  moving  ahead  at 
maximum  service  speed. 

(d)  Control  of  the  main  steering  gear 
must  be  available  from  the  pilothouse, 
including  control  of  any  necessary 
ancillary  device  (motor,  pump,  v^ve,  or 
the  like).  If  a  power-driven  main 
steering  gear  is  used,  a  pilot  light  must 
be  installed  in  the  pilothouse  to  indicate 
operation  of  the  power  units. 

(e)  The  auxiliary  means  of  steoing 
(auxiliary  steering  gear)  must  be — 

(1)  Of  adequate  strength  for  steoing 
the  OSV  at  navigable  speed; 

(2)  Capable  of  steering  the  vessel  st 
navigable  speed;  and 

(3)  Qmtrolled  bam  a  place  that — 
(i)  Can  communicate  with  the 

pilothouse;  or 

(ii)  Enables  the  master  to  safely 
maneuver  the  vessel. 

(f)  The  steering  gear  must  be  designed 
so  that  transfer  firom  the  main  steering 
gear  or  its  control  to  the  auxiliary 
steering  gear  or  its  control  can  be 
achievcNd  rapidly.  Any  tools  or 
equipment  necessary  for  transfer  must 
he  rmdily  available.  Instructions  for 
tnnsfer  must  be  posted. 
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(g)  Each  vessel  must  have 
instantaneous  protection  against  short 
circuit  for  electrical-power  circuits  and 
control  ciitaiits.  the  protection  sized  and 
located  to  comply  with  §§  58.25-55  (d) 
and  (e)  of  this  chapter. 

(h)  A  rudder-angle  indicator 
independent  of  the  control  of  the  main 
steering  gear  must  be  installed  at  the 
steering-control  station  in  the 
pilothouse. 

(i)  No  auxiliary  steering  gear  need  be 
installed  if— 

(1)  The  main  steering  gear,  including 
power  systems,  is  installed  in  duplicate; 
or 

(2)  Mtiltiple-screw  propulsion — ^with 
independent  control  of  propiilsion  from 
the  pilothouse  for  each  screw  and  with 
a  means  to  restrain  and  center  the 
rudder — is  installed,  and  if  that  control 
is  capable  of  steering  the  OSV. 

())  Each  vessel  wim  duplicate  (parallel 
but  cross-connected)  power  systems  for 
the  main  steering  gear  by  way  of 
compliance  with  paragraph  (i)(l)  of  this 
section  may  use  one  of  the  systems  for 
other  purposes  if — 

(1)  Control  of  the  subordinate  parallel 
system  is  located  at  the  steering-control 
station  in  the  pilothouse: 

(2)  Full  power  is  available  to  the  main 
steering  gear  when  the  subordinate 
parallel  system  is  not  in  operation; 

(3)  The  subordinate  parallel  system 
can  be  isolated  from  the  means  of 
steering,  and  instructions  on  procedures 
for  isolating  it  are  posted:  and 

(4)  The  subordinate  parallel  system  is 
materially  equivalent  to  the  steering 
system. 

f130.140    SI— ring  on  08V«  of  100  Of  mow 
groM  tons. 

(a)  Each  OSV  of  100  or  more  gross 
tons  must  have  a  means  of  steering  that 
meets  the^ 

(1)  Applicable  requirements  of 
subchapters  F  and  J  of  this  chapter;  or 

(2)  Requirements  for  a  hydraulic-helm 
steering-system  in  paragraph  (b)  of  this 
section. 

(b)  Each  hydraulic-helm  steoing- 
system  must  have  the  following: 

(1)  A  main  steering  gear  of  adequate 
strength  for,  and  capable  of,  steering  the 
vessel  at  every  service  speed  without 
being  damaged  at  nrunriimim  astern 
speed. 

(2)  A  hydraulic  system  with  a 
maximum  allowable  working  pressure 
of  not  more  than  12,411  kPa  (1,800  psi), 
dedicated  to  steering. 

(3)  Piping  materials  that  comply  with 
subchapter  F  of  this  chapter,  and  piping 
thickness  of  at  least  schedule  80. 

(4)  Each  fore-and-aft  run  of  piping 
located  as  br  inboard  as  practicable. 

(5)  Rudder  stops. 


(6)  Either— 

(i)  Two  steering  pumps  in  accordance 
with  §  130.130(c)(3)  of  this  part;  or 

(ii)  A  single  hydraulic  sump  of  the 
"cascading  overflow"  type  with  a 
centerline  bulkhead  open  only  at  the 
top,  if  each  half  has  enough  capacity  to 
operate  the  system. 

(7)  Control  of  the  main  steering  gear 
from  the  pilothouse,  including — 

(i)  Control  from  the  helm; 

(ii)  Control  of  any  necessary  ancillary 
device  (motor,  pump,  valve,  or  the  like); 
and. 

(iii)  Adequate  visibility  when  going 
astern. 

(8)  Multiple-screw  propulsion  with 
independent  control  of  propulsion  from 
the  pilothouse,  complying  with 

§  130.120  of  this  part  and  being  capable 
of  steering  the  vessel. 

(9)  Dual  hydraulic  cylinders  arranged 
so  that  either  cylinder  can  be  readily 
isolated,  permitting  the  other  cylinder  to 
remain  in  service  and  move  each 
rudder. 

(10)  The  steering  alarms  and 
indicators  required  by  §  58.25-25  of  this 
chapter,  located  in  the  pilothouse. 

(11)  Instantaneous  protection  against 
short  cinniit  for  electrical  power,  and 
control  circuits  sized  and  located  as 
required  by  §§  58.25-55  (d)  and  (e)  of 
this  chapter. 

(12)  A  rudder-angle  indicator,  at  the 
steering-control  station  in  the 
pilothouse,  that  is  independent  of  the 
control  of  the  main  steering  gear. 

(13)  Means  to  locally  start  and  stop 
the  steering  pumps. 

(14)  Means  to  isolate  any  auxiliary 
means  of  steering  so  as  not  to  impair  the 
reliability  and  availability  of  the  control 
required  by  paragraph  (b)(7)  of  this 
section. 

(15)  Manual  capability  to  center  and 
steady  the  rudder  if  the  vessel  loses 
normal  steering  power. 

(c)  For  compliance  with  paragraph  (b) 
of  this  section,  a  common  piping  system 
for  pumps,  helm,  and  cylini^is  is 
acceptable. 

Subpart  B — MiaceilaiMous  Equlpmant 
andSystams 

§130.210    Redkrtelegr^  and 


Each  vessel  must  comply  with  47  CFR 
part  80  as  applicable. 

1130.220    Daaign  of  aqutpmant  for  eooUng 


(a)  Doors  on  each  cooking  appliance 
must  be  provided  with  heavy-duty 
hinges  and  locking-devices  to  prevent 
accidental  opening  in  heavy  weather. 

(b)  Each  cooking  appliance  must  be 
installed  so  as  to  prevent  its  movement 
in  heavy  weather. 


(c)  Each  grill  or  similar  cooking 
appliemce  must  have  means  to  collect 
grease  or  fat  and  to  prevent  its  spillage 
onto  wiring  or  the  deck. 

(d)  On  each  cooking  appliance,  grab 
rails  must  be  installed  when  determined 
by  the  cognizant  OCMI  to  be  necessary 
for  safety. 

(e)  On  each  cooking  appliance,  sea 
rails,  with  suitable  barriers  to  prevent 
accidental  movement  of  cooking  pots, 
must  be  installed. 

(f)  Each  heater  must  be  constructed 
and  installed  so  as  to  prevent  the 
hanging  from  it  of  items  such  as  towels 
and  clothing. 

{ 130.230    Piutobllon  from  lefilyei'Mili. 

(a)  For  each  refrigeration  system  that 
exceeds  0.6  cubic  meters  (20  cubic  feet) 
of  storage  capacity  if  using  ammonia  or 
other  hazardous  gas,  or  exceeds  28.3 
cubic  meters  (1,000  cubic  feet)  of  storage 
capacity  if  using  a  fluorocarbon,  as  a 
refrigerant,  there  must  be  available  one 
pressure-demand,  open-circuit,  self- 
contained  breathing  apparatus, 
approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  having  at  a  minimum  a  30- 
minute  air  supply,  and  a  fiill  facepiece. 

(b)  Each  self-contained  breathing 
apparatus  must  be  stowed  convenient 
to,  but  outside,  the  space  containing  the 
refrigeration  equipment. 

(c)  A  complete  recharge  in  the  form  of 
a  spare  charge  must  be  carried  for  each 
self-contained  breathing  apparatus.  The 
spare  charge  must  be  stowed  with  the 
equipment  it  is  to  reactivate. 

(d)  The  self-contained  breathing 
apparatiis  in  a  fireman's  outfit,  if  fitted, 
complies  with  this  section. 

1130.240    Anchors  and  chains  for  OSVs  of 
100  or  more  gross  tons. 

(a)  Each  OSV  of  100  or  more  gross 
tons  must  be  fitted  with  anchors  and 
chains  meeting  the  applicable  standards 
set  by  the  ABS  for  classed  vessels, 
including  equipment,  except  as 
permitted  by  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  As  well  as  the  standards 
incorporated  by  paragraph  (a)  of  this 
section,  each  vessel  of  iuider61  meters 
(200  feet]  in  length  and  with  an 
equipment  number  from  the  ABS  of  less 
than  150  may  be  equipped  with  either — 

(1)  One  anchor  of  the  tabular  weight 
and  one-half  the  tabulated  length  of 
anchor  chain  listed  in  the  applicable 
standard:  or 

(2)  Two  anchors  of  one-half  the 
tabular  weight  with  the  total  length  of 
anchor  chain  listed  in  the  applicable 
standard,  if  both  anchors  are  ready  for 
use  at  any  time  and  if  the  windlass  is 
capable  of  heaving  in  either  anchor. 
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1130.250 

tor  OSVs  of  less 


(c)  Standards  of  classification 
societies  other  than  the  ABS  may  be 
used,  upon  approval  of  the 
Commandant. 

and  towing  squlpmsnt 
than  100  gross  tons. 

Each  OSV  of  less  than  100  gross  tons 
must  be  fitted  with  mooring  and  towing 
equipment  meeting  the  applicable 
requirements  for  small  passenger  vessels 
in  S  184.300  of  this  chapter. 

Subpart  C— Navigational  Equlpmant 

1130.310    Radar. 

Each  vessel  of  100  or  more  gross  tons 
must  be  fitted  with  a  general  marine 
radar  in  the  pilothouse. 

f  130.320    Electronic  position-fixing  devios. 
Each  vessel  must  be  equipped  with  an 
electronic  position-fixing  device 
satisfactory  for  the  area  in  which  the 
vessel  operates. 

f130.330    Chans  and  nauttcai 
piMicstlons. 

(a)  Except  as  provided  by  paragraph 
(b)  or  (c)  of  this  section,  as  appropriate 
for  the  intended  voyage,  each  vessel 
must  carry  adequate  and  up>-to-date — 

(1)  Charts  of  large  enough  scale  to 
make  safe  navigation  possible; 

(2)  U.S.  Coast  Pilot  or  similar 
publication; 

(3)  Coast  Guard  Light  List; 

(4)  Tide  Tables  published  by  the 
National  Ocean  Service; 

(5)  Local  Notice  or  Notices  to 
Mariners:  and 

(6)  Current  Tables  published  by  the 
National  Ocean  Service,  or  a  river- 
current  publication  issued  by  the  U.S. 
Army  Corps  of  Engineers  or  by  a  river 
authority,  or  both. 

(b)  Any  vessel  may  carry,  instead  of 
the  complete  publications  listed  in 
paragraph  (a)  of  this  section,  extracts 
from  them  for  areas  it  will  transit 

(c)  When  operating  in  foreign  waters, 
a  vessel  may  carry  an  appropriate 
foreign  eqmvalent  of  any  item  required 
by  paragraph  (a)  of  this  section. 


f  130.340 

Each  vessel  must  be  fitted  with  a 
compass  suitable  for  the  intended 
service  of  the  vessel.  Except  aboard  a 
vessel  limited  to  daytime  operation,  the 
compass  must  be  illiuninated. 

Subpart  O—Autontatlon  of  Unattandad 
Machlnary  Spacaa 

§130.400    AppNcabUHy. 

This  subpart  applies  to  each  vessel  of 
100  or  more  gross  tons  where  automated 
systems  eithco'  replace  specific 
persoimel  in  the  control  and  observation 


of  the  propulsion  system  and  machinery 
spaces  or  reduce  the  level  of  crew 
associated  with  the  vessel's  engine 
department 

§130^110   QsnsraL 

(a)  Arrangements  must  be  such  that 
imder  any  operating  condition, 
including  maneuvering,  the  safety  of  the 
vessel  is  equivalent  to  that  of  the  same 
vessel  with  the  machinery  spaces  fuUy 
tended  and  under  direct  mannnl 
supervision. 

(b)  Acceptance  by  the  Coast  Guard  of 
automated  systems  to  replace  specific 
crew  members  or  to  reduce  overall 
requirements  for  crew  members 
depends  upon  the — 

(1)  Capabilities  of  the  automated 
system; 

(2)  Combination  of  crew  members, 
equipment,  and  systems  necessary  to 
ensure  the  safety  of  the  vessel. 
personnel,  and  environment  in  each 
operating  condition,  including 
maneuvering;  and 

(3)  Ability  of  the  crew  members  to 
perform  each  operational  evolution, 
including  to  cope  with  emergencies 
such  as  fire  and  feilure  of  control  or 
monitoring  systems. 

§130.420    Controls. 

Each  piece  of  machinery  imder 
automatic  control  must  have  an 
alternative  manual  means  of  control. 

§130.430    Pilothouse  control. 

Each  OSV  must  have,  at  the 
pilothouse,  controls  to  start  a  fire  pump, 
charge  the  fire  main,  and  monitor  the 
pressure  in  the  fire  main. 

§130.440    Communications  system,   r 

(a)  Each  OSV  must  have  a 
communications  system  to  immediately 
summon  a  crew  member  to  the 
machinery  space  wherever  one  of  the 
alarms  required  by  §  130.460  of  this 
subpart  is  activated. 

(b)  The  communications  system  must 
be  either — 

(1)  An  alarm  that — 

(i)  Is  dedicated  for  this  purpose; 

(ii)  Sounds  in  the  crew 
accommodations  and  the  normally 
manned  spaces;  and 

(iii)  Is  operable  from  the  pilothouse; 
or 

(2)  A  telephone  operated  from  the 
pilothouse  that  reaches  the  master's 
stateroom,  engineer's  stateroom,  engine 
room,  and  crew  accommodations  that 
either— 

(i)  Is  a  sound-powered  telephone;  or 
(ii)  Gets  its  power  from  the  emergency 
switchboard  or  from  an  independent 
battery  continuously  charged  by  its  own 
charger. 


§13a450    Machinery  risrmi. 

(a)  Each  alarm  required  by  §  130.460 
of  this  subpart  must  be  of  the  self- 
monitoring  type  that  will  both  show 
visibly  and  sound  audibly  upon  an 
opening  or  break  in  the  sensing  circuit 

(b)  The  visible  alarm  must  show  until 
it  is  manually  acknowledged  and  the 
condition  is  corrected. 

{c)  The  audible  alarm  must  soimd 
until  it  is  manually  silenced. 

(d)  No  silenced  alarm  may  prevent 
any  other  audible  alarm  from  soimding. 

(e)  Each  OSV  must  be  provided  with 
means  for  testing  each  visible  and 
audible  alarm. 

(f)  Each  OSV  must  provide  battery 
power  for  the  alarm  required  by 

§  130.460(a)(8)  of  this  subpart 

§130i>460   Plaosmsnt  of  mactilnsry  alarms. 

(a)  Visible  and  audible  alarms  must  be 
installed  at  the  pilothouse  to  indicate 
the  following: 

(1)  Loss  of  power  for  propulsion 
control. 

(2)  Loss  of  power  to  the  steering  motor 
or  for  control  of  the  main  steering  gear. 

(3)  Engine-room  fire. 

(4)  Hi^  bilge-level. 

(5)  Low  lube-oil  pressure  for  each 
main  propulsion  engine  and  each  prime 
mover  of  a  generator. 

(6)  For  each  main  propulsion  engine 
and  each  prime  mow  of  a  generator — 

(i)  High  lube-oil  temperature;  and 
(ii)  H^  jacket-water  temperatiue. 

(7)  For  each  reduction  gear  and  each 
turbocharger  with  a  pressurized  oil 
system — 

(i)  Low  lube-oil  pressure;  and 
(ii)  High  lube-oil  temperature. 

(8)  Loss  of  normal  poMrer  for  the 
alarms  listed  in  paragraphs  (aKl) 
through  (a)(7)  of  this  section. 

(b)  Sensors  for  the  higb-bilge-level 
alarm  required  by-paragraph  (aK4)  of 
this  section  miist  be  installed  in^ — 

(1)  Each  space  below  the  deepest  load 
waterline  that  contains  pxunps,  motors, 
or  electrical  equipment;  and 

(2)  The  compartment  that  contains  the 
rudder  post 

(c)  Centralized  displays  miist  be 
installed  in  the  machinery  spaces  to 
allow  rapid  evaluation  of  each  problem 
detected  by  the  alarms  required  by 
paragraph  (a)  of  this  section. 
Equipment-mounted  gauges  or  meters 
are  acceptable  for  this  purpose,  if  they 
are  grouped  at  a  central  site. 


§13a470   Fire  I 

(a)  Each  fire  detector  and  control  unit 
must  be  of  a  type  specifically  approved 
by  the  Commandant  (G-MSE). 

(b)  No  fire-alarm  circuit  for  the  engine 
room  may  contain  a  fire  detector  for  any 
other  space. 
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(c)  The  number  and  placement  of  fire 
detectors  must  be  approved  by  the 
cognizant  OCMI. 

fl30.480   Test  procedure  and  operefione 
manual. 

(a)  A  procedure  for  tests  to  be 
conducted  on  automated  equipment  by 
the  operator  and  the  Coast  Guard  must 
be  submitted  to  comply  with  §  127.110 
of  this  subchapter. 

(b)  The  procedure  for  tests  must — 

(1)  Be  in  a  sequential-checkoff  format; 

(2)  Include  the  required  alarms, 
controls,  and  communications;  and 

(3)  Set  forth  details  of  the  tests. 

(c)  E)etails  of  the  tests  must  specify 
status  of  equipment,  functions  necessary 
to  complete  the  tests,  and  expected 
results. 

(d)  No  tests  may  simulate  conditions 
by  misadjustments,  artificial  signals,  or 
improper  wiring. 

(e)  A  detailed  operations  manual  that 
describes  the  operation  and  indicates 
the  location  of  each  system  installed  to 
comply  with  this  part  must  be 
submitted  to  comply  with  §  127.110  of 
this  subchapter. 

PART  131— OPERATIONS 

Subpart  A— Notice  of  Caeuaity  and  Racords 
of  Voyage 

90C< 

131.110    Notice  and  records. 


Subpart  B— MarMnga  on  Ve 

131.210  Hulls. 
131.220  Drafts. 
131.230    Loadlines  and  decklines. 

Subpart  C— Preparation  for  Emergencies 

131.310    List  ofcrewnieinben  and  oQihoie 

workers. 
131.320    Safety  orientation  for  ofbhore 

worlcers. 
131.330    Emergency  instructions. 
131.340    RecoDunended  placard  for 

emergency  instructions. 
131.350     SUtion  bill. 
131.360    Responsibilities  of  licensed  cv 

certificated  individuals. 

Subpart  D—Sufflciancy  and  Supervision  Of 
Craw  of  Survival  Craft 

131.410 
131.420 


Certificate  of  proficiency. 
Manning  and  supervision. 


Subpart  E— Tests,  Drilis,  and  Inspections 

131.505  Steering  gear,  whistle,  and  means 

of  communication. 

131.510  Drait  and  loadline  markings. 

131.513  Verification  of  compliance  with 

applicable  stability  requirements. 

131.515  Periodic  sanitary  inspections. 

131.520  Hatches  and  other  0{>enings. 

131.525  Emergency  lighting  and  power. 

131.530  Abandon-ship  training  and  drills. 

131.535  Firefighting  training  and  drills. 

131.540  Op)erationai  readiness. 

131.545  Maintenance  in  general. 

131.550  Maintenance  of  falls. 

131.555  Spare  ports  and  repair  equipment 


131.560    Weeldy  tests  and  inspectioos. 

131.565    Monthly  tests  and  inspections. 

131.570    Quarterly  inspectioiu. 

131.575    Yearly  inspections  and  repair. 

131.580    Servicing  of  inflatable  liferafts, 
inflatable  lifejackets,  inflatable  buoyant 
apparatus,  and  inflatable  rescue  boats. 

131.585     Periodic  servicing  of  hydrostatic- 
release  units. 

131.590    Firefighting  equipment 

Subpart  F-U)ga 

131.610    Logbooks  and  records. 
131.620    Matters  that  must  be  logged. 
131.630    Entries  in  official  Io^xmIcs. 


Subpart  0— Work  Vs 

131.710  Approved  work  vests. 

131.720  Use. 

131.730  Shipboard  stowage. 

131.740  Shipboard  inspections. 

Subpart  H— Markings  for  FIra  Equipmant 
and  Emsfgsncy  Ecjuipniant 

131.800  General. 

131.805    General  alarm  bell,  svritch. 
131.810    General  alarm  bell. 
131.815    Alarm  for  fixed  gaseous  fire- 
extinguishing  systems. 
131.820    Branch  lines  of  fire-extinguishing 

system.  . 
131.825    Controls  of  fire-extinguishing 

tyttam. 
131.830    Fire-hose  stations. 
131.835    Portable  fire  extinguishers. 
131.840    Emergency  lighting. 
131.845    Instructions  for  shift  of  steering 

gear. 
131.850    Rudder  orders. 
131.855    Lifeboats  and  rescue  boats. 
131.860    Rigid  Uferafts. 
131.865    Inflatable  liferafts  and  inflatable 

buoyant  apparatus. 
131.870    Lifefloats  and  buoyant  apparatus. 
131.875     Lifejackets,  immersion  suits,  and 

ring  buoys. 
131.880    Fire  hoses  and  axes. 
131.800    EPKBs  and  SARTs. 
131.893    Watertight  doors  and  watertight 

hatches. 
131.896    Remote  stopping-systems. 
131.899    Fire  dampers. 

Subpart  I— iMlscallanaous 

131.905    Statutory  penalties. 

131.910    Notices  to  mariners  and  aids  to 

navigation. 
131.915    Persons  allowed  in  pilothouse  and 

on  navigational  bridge. 
131.920    Level  of  manning. 
131.925    Compliance  with  provisions  of 

Certificate  of  Inspection. 
131.930    Display  of  stability  letter. 
131.935    Prevention  of  oil  pollution. 
131.940    Marine  sanitation  device. 
131.945    Display  of  plans. 
131.950    Placard  on  lifesaving  signals  and 

helicopter  recovery. 
131.955    Display  of  license. 
131.960    Use  of  auto-pilot 
131.965    Sounding  of  whistle. 
131.970    Unautliorized  lighting. 
131.975    Searchlights. 
131.980    Loolu>uts  and  watches. 

Aotfaortty:  33  U.S.C  1321(j);  46  U.S.C 
3306,  6101, 10104:  E.O.  12234,  3  CFR.  1080 


Comp.,  p.  277;  E.0. 12777,  3  CFR.  1991 
Comp.,  p.  351: 40  CFR  1.46. 

Subpart  A— Notice  of  Casualty  and 
Raconto  of  Voyage 


1131.110 

Each  vessel  must  meet  the 
requirements  of  part  4  of  this  chapter  for 
reporting  marine  casualties  and 
retaining  voyage  records. 

Subpart  B— Martdngs  on  Vaesels 
f  131.210   Nulla. 

The  hull  of  each  vessel  must  be 
marked  as  required  by  parts  67  and  69 
of  this  chapter. 

f  131.220    Drafla. 

(a)  Each  vessel  must  have  the  drafts  of 
the  vessel  plainly  and  legibly  marked 
upon  the  stem  and  upon  the  stempost 
or  rudderpost,  or  at  any  place  at  the 
stem  of  the  vessel  that  may  be  necessary 
for  easy  observance.  The  bottom  of  each 
mark  must  indicate  the  draft. 

(b)  Each  draft  must  be  taken  from  the 
bottom  of  the  keel  to  the  surface  of  the 
water  at  the  location  of  the  marks. 

(c)  When,  because  of  raked  stem  or 
cutaway  skeg,  the  keel  does  not  extend 
forward  or  aft  to  the  draft  markings,  the 
datiun  line  from  which  the  draft  is  taken 
must  be  the  line  of  the  bottom  of  the 
keel  pro)ected  forward  or  aft,  as  the  case 
may  be,  to  where  the  line  meets  that  of 
the  draft  markingn  projected  downward. 

(d)  When  a  skeg  or  other  appendage 
extends  below  the  line  of  the  keel,  the 
draft  at  the  end  of  the  vessel  adjacent  to 
that  appendage  must  be  measured  to  a 
line  tangent  to  the  lowest  part  of  the 
ap{ftndage  and  parallel  to  the  line  of  the 
bottom  of  the  keel. 

(e)  Drafts  must  be  separated  so  that 
the  projections  of  the  marks  onto  a 
vertical  plane  are  of  luiiform  height, 
equal  to  the  vertical  spacing  between 
consecutive  marks. 

(f)  Marks  must  be  painted  in  a  color 
contrasting  with  that  of  the  htill. 

(g)  Where  marks  are  obscured  because 
of  operational  constraints  or  by 
protrusions,  the  vessel  must  be  fitted 
with  a  reliable  draft-indicating  system 
from  which  the  drafts  at  bow  and  stem 
can  be  determined. 

{131.230    LoadlinasanddacUlnaa. 

Each  vessel  assigned  a  loadline  must 
have  loadline  markings  and  deck-line 
markings  permaneoUy  scribed  or 
embossed  as  required  by  subchapter  E  of 
this  chapter. 
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Subpart  C— Preparations  for 
Emargenciaa 

1131.310   Uat  of  craw  mambars  and 
offatKwa  workara. 

(a)  The  master  of  each  vessel  shall 
keep  a  correct  list  containing  the  name 
of  each  person  that  embarks  upon  and 
disembarks  from  the  vessel. 

(b)  The  list  required  by  paragraph  (a) 
of  this  section  must  be  prepared  before 
the  vessel's  departure  on  a  voyage,  and 
deposited  ashore — 

(1)  At  the  facility  from  which  the  crew 
mmnbers  and  oCbhore  workers 
embarked; 

(2)  In  a  weU-mariced  place  at  the 
vessel's  normal  berth;  or 

(3)  With  a  representative  of  the  owner 
or  managing  operator  of  the  vessel. 

1131.320    Safety  orientation  for  offslwra 


(a)  Before  a  vessel  gets  under  way  on 
a  voyage,  the  master  shall  ensure  that 
suitable  public  annouiu^ements  are 
made  informing  eac^  offiihore  worker 
of- 

(1)  In  general  terms,  emergency  and 
evacuation  procedures; 

(2)  Locations  of  emergency  exits  and 
of  embarkation  areas  for  siuvival  craft; 

(3)  Locations  of  stowage  of  lifejackets 
and  immersion  smts; 

(4)  With  demonstration,  proper 
method  or  methods  of  donning  and 
adjusting  lifejackets  and  immeraion 
suits  of  the  type  or  types  carried  on  the 
vessel; 

(5)  Locations  of  the  instruction 
placards  for  lifejackets  and  other 
lifesaving  devices; 

(6)  Explanation  that  each  offshore 
worker  shall  don  an  immersion  suit  and 
a  lifejacket  when  the  master  determines 
that  hazardous  conditions  do  or  might 
exist  but  that  ofEshore  workms  may  don 
lifejackets  whenever  they  feel  it 
necessary; 

(7)  Which  hazardous  conditions  might 
require  the  donning  of  lifejackets  and 
immersion  suits; 

(8)  Types  and  locations  of  any  other 
lifiasaving  device  carried  on  the  vessel; 

(9)  Locations  and  contents  of  the 
"Emergency  Instructions"  required  by 
§131.330; 

(10)  Survival  craft  to  which  assigned; 

(11)  Any  hazardous  materials  on  the 
vessel;  end 

(12)  Any  conditions  or  circumstances 
that  constitute  a  risk  to  safety. 

(b)  The  master  of  each  vessel  shall 
ensure  that  each  offshore  worker 
boarding  the  vessel  on  a  vojrage  after  the 
initial  public  announcement  has  been 
made,  as  required  by  paragraph  (a)  of 
this  section,  also  hears  the  information 
in  paragraph  (a)  of  this  section. 


f  131.330    Emergency  Instructlona. 

(a)  Except  as  otherwise  provided  by 
this  section,  the  master  of  each  vessel 
shall  prepare  and  post  durable 
emergency-instruction  placards  in 
conspicuous  locations  accessible  to  the 
crew  members  and  ofbhore  workers. 

(b)  The  instmction  placards  must 
contain  the  recommended  "Emergency 
Instructions"  listed  in  §  131.340  tibat,  in 
the  judgment  of  the  cognizant  OCMI, 
apply.  The  placards  must  be  further 
designed  to  address  the  equipment, 
arrangement,  and  operation  peculiar  to 
each  vessel. 

tW.340    Racommanded  placard  for 
energancy  Jnatrudkaia. 

The  following  are  the  recommended 
format  and  content  of  the  placard  for 
emergency  instmctions: 

EMERGENCY  INSTRUCTIONS 

(a)  Rough  weather  at  sea,  crossing  of 
hazardous  ban,  or  flooding. 

(1)  Close  each  watertight  and 
weathertight  door,  hatch,  and  air-port  to 
prevent  taking  water  aboard  or  fiirth^ 
flooding  in  the  vessel. 

(2)  Keep  bilges  dry  to  prevent  loss  of 
stability  from  water  in  bilges.  Use 
power-driven  bilge  pump,  hand  pump, 
and  buckets  to  dewater. 

(3)  Align  fire  pumps  to  serve  as  bilge 
pumps  if  possible. 

(4)  Check,  for  leakage,  each  intake  and 
discharge  line  that  penetrates  the  hull. 

(5)  O&hore  workers  remain  seated 
and  evenly  distributed. 

(6)  Offshore  workers  don  immersion 
suits  (if  required  aboard)  or  lifejackets  if 
the  going  becomes  very  rough,  if  the 
vessel  is  about  to  cross  a  hazardous  bar, 
if  flooding  begins,  or  when  ordered  to 
by  the  master. 

(7)  Never  abandon  the  vessel  unless 
actually  forced  to,  or  ordered  to  by  the 
master. 

(8)  Prepare  survival  craft — ^life  floats, 
(inflatable)  rafts,  (inflatable)  buoyant 
apparatus,  and  boats — for  launching. 

(b)  "Man  oveiboard". 

(1)  Throw  a  ring  buoy  into  the  water 
as  close  to  the  person  overboard  as 
possible. 

(2)  Post  a  lookout  to  keep  the  person 
overboard  insight 

(3)  Launch  the  rescue  boat  and 
maneuver  it  to  pick  up  the  person 
overboard,  or  maneuver  the  vessel  to 
pick  up  the  person. 

(4)  Have  a  crew  member  put  on  an 
immersion  suit  or  lifejacket,  have  a 
safety  line  made  fest  to  the  crew 
member,  and  have  the  crew  member 
stand  by  to  jiunp  into  the  water  to  assist 
the  person  overboard  if  necessary. 

(5)  If  the  person  overboard  is  not 
immediately  located — 


(i)  Notify  other  vessels  in  the  vicinity, 
and  the  Coast  Guard;  and 

(ii)  Continue  searching  tmtil  released 
by  the  Coast  Guard. 

(c)  Fire. 

(1)  Cut  off  air  to  the  fire:  close 
hatches,  ports,  doors,  nmniiq) 
ventilators,  and  the  like  and  shut  off  the 
ventilation  system. 

(2)  De-energize  electrical  systems 
supplying  the  afiiected  compartment 

(3)  Immediately  use  a  portable  fire 
extinguisher  aimed  at  the  base  of  the 
flames.  Never  use  water  on  electrical 
fires. 

(4)  If  the  fire  is  in  machinery  spaces, 
shut  off  the  fuel  supply  and  ventilation 
system  and  activate  any  fixed 
extinguishing-system. 

(5)  Maneuver  the  vessel  to  nilninii«A 
the  effect  of  wind  on  the  fire. 

(6)  If  unable  to  control  the  fire,  notify 
other  vessels  in  the  vicinity,  and  the 
Coast  Guard. 

(7)  Move  ofEshore  wcvkers  away  bom 
fire;  have  them  don  lifejackets  and,  if 
necessary,  prepare  to  abandon  the 
vessel. 

§131.360    SMIonbM. 

(a)  The  master  of  each  vessel  shall 
post  a  stetion  bill  if  the  vessel's 
Certificate  of  Inspection  requires  more 
than  four  crew  members,  iiicluding  the 
master. 

(b)  The  stetion  bill  must  be  posted  in 
the  pilothouse  and  in  conspicuous 
plaoas  in  crew  members'  and  offshore 
workers'  accommodations. 

(c)  The  stetion  bill  must  set  forth  the 
special  duties  and  duty  stetions  of  each 
crew  member  for  various  emergencies. 
The  duties  must,  as  &r  as  possible,  be 
comparable  to  and  compatible  with,  the 
regular  work  of  the  member.  The  duties 
must  include  at  least  the  following  and 
should  comprise  any  other  duties 
necessary  for  the  proper  handling  of  a 
particular  emergency: 

(1)  The  closing  of  hatches,  air-ports, 
watertight  doors,  vento,  and  scuppers, 
and  of  intake  valves  and  discharge  lines 
that  penetrate  the  hull;  the  stopping  of 
fans  and  ventilating  systems;  and  the 
operating  of  safety  equipment  > 

(2)  The  preparing  and  launching  of 
siuvival  craft  and  rescue  boats. 

(3)  The  extinguishing  of  fire. 

(4)  The  mustering  of  ofishore  worken, 
which  includes — 

(i)  Assembling  them  and  seeing  that 
they  are  properly  dressed  and  have 
donned  their  immersion  suits  and 
lifejackets;  and 

(ii)  Directing  them  to  their  appcrinted 
stations. 
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1131.360    RM^onslbflitiM  of  ItcenMd  or 
cotlflcled  IndMduat*. 

Nothing  in  the  amergeDcy  instructions 
or  in  any  station  bill  required  by  this 
subpart  exempts  any  licensed  or 
certificated  individual  from  the  exercise 
of  good  judgment  in  an  emergency. 

Subpart  D — Sufficiency  and 
Supervision  of  Crew  of  Survival  Craft 


f  131.410    CwUllcli  of  proficiency. 

A  merchant  mariner's  document  with 
an  endorsement  of  lifeboatman  or 
another  inclusive  rating  under  part  12  of 
this  title  is  evidence  of  training  in 
survival  craft  and  serves  as  a  certificate 
of  proficiency.  For  this  subpart,  a 
"certificated"  person  is  a  person 
holding  a  merchant  mariner's  document 
with  such  an  endorsement 

f  131.420    Manning  and  supervision. 

(a)  There  must  be  enough  trained 
persons  aboard  each  survival  craft  to 
muster  and  assist  untrained  persons. 

(b)  Except  as  permitted  by  paragraph 
(c)(2)  of  this  section,  there  must  be 
enough  deck  ofBcers,  able  seamen,  or 
other  certificated  persons  aboard  each 
survival  craft  to  manage  the  launching 
and  handling  of  the  survival  craft. 

(c)  One  person  must  be  placed  in 
charge  of  each  survival  craft  to  be  used. 

(1)  Except  as  permitted  by  paragraph 
(c)(2)  of  this  section,  the  person  in 
command  must  be  a  declc  officer,  able 
seaman,  or  other  certificated  person. 

(2)  Considering  the  nature  of  the 
voyage,  the  number  of  persons 
permitted  aboard,  and  the 
characteristics  of  the  vessel,  including 
gross  tonnage,  the  cognizant  CXIIMI  may 
permit  persons  practiced  in  the 
hiinfiling  of  lifsrafts  to  be  placed  in 
charge  of  liferafts  instead  of  persons 
required  under  paragraph  (c)(1)  of  this 
section. 

(3)  A  deck  officer,  able  seaman,  or 
other  certificated  person  shall  serve  as 
second-in-command  for  each  lifeboat 
either — 

(i)  Carried  on  a  vessel  in  ocean 
service;  or 

(ii)  Permitted  to  carry  more  than  40 
persons. 

(d)  The  person  in  charge  and  the 
second-in-command  of  each  survival 
craft  shall  have  a  list  of  crew  members 
and  offshore  workers  assigned  to  the 
craft  and  shall  see  that  the  crew 
members  are  acquainted  with  their 
duties. 

(e)  Each  motorized  survival  craft  must 
have  assigned  a  person  capable  of 
operating  the  engine  and  carrying  out 
minor  adjustments. 

(f)  The  master  shall  ensure  that  the 
persons  required  under  paragraphs  (a). 


(b),  and  (c)  of  this  section  are  equitably 
distributed  among  the  vessel's  survival 
crafts. 

Subpart  E— lasts.  Drills,  and 
inapactlons 

f  131.505    steering  gear,  wMstie,  and 
means  of  comnuinicailon. 

(a)  On  each  vessel  expected  to  be 
away  firom  shore  for  more  than  48  hours, 
the  master  shall  examine  and  test  the 
steering  gear,  the  whistle,  and  the  means 
of  communication  between  the 
pilothouse  and  the  engine  room  12  or 
fewer  hours  before  departure.  On  every 
other  vessel,  the  master  siiall  do  the 
same  at  least  once  a  week. 

(b)  The  date  of  each  test  and 
examination  and  the  condition  of  the 
equipment  must  be  noted  in  the  vessel's 
loglxtok. 

{131.510    Draft  and  leadline  maridngs. 

(a)  The  master  of  each  vessel  on  an 
ocean  or  coastwise  voyage  shall  enter  in 
the  vessel's  logbook  the  drafts  of  the 
vessel,  forward  and  aft.  whan  leaving 
port. 

(b)  The  master  of  each  vessel  subject 
to  the  requirements  of  subchapter  E  of 
this  chapter  shall,  upon  departure  bom 
port  on  an  ocean  or  coastwise  voyage, 
enter  in  the  vessel's  logbook  a  statement 
of  the  position  of  the  leadline  markings, 
port  and  starboard,  relative  to  the 
surfoce  of  the  water  in  which  the  vessel 
is  then  floating. 

(c)  If  the  master,  when  recording 
drafts,  compensates  for  the  density  of 
the  water  in  which  the  vessel  is  floating, 
he  or  she  shall  note  this  density  in  the 
vessel's  logbook. 

f  131.513  Verification  of  compliance  wtth 
applicabie  atablHty  requirementa. 

(a)  After  loading  but  before  departure, 
and  at  other  times  necessary  to  assure 
the  safety  of  the  vessel,  the  master  shall 
verify  that  the  vessel  complies  with 
requirements  in  its  trim-and-stability 
book,  stability  letter.  Certificate  of 
Inspection,  and  Loadline  Certificate, 
whichever  apply,  and  then  enter  a 
statement  of  the  verification  in  the  log 
book.  The  vessel  may  not  leave  port 
until  it  is  in  compliance  with  these 

Tiirements. 
)  When  determining  coinpliance 
with  applicable  stability  requirements, 
the  master  shall  ascertain  the  vessel's 
draft,  trim,  and  stability  as  necessary; 
and  any  stability  calculations  made  in 
support  of  the  determination  must 
remain  aboard  the  vessel  for  the 
duration  of  the  voyage. 

§131.515    Periodic  sanHary  biapeclleiM. 
(a)  The  master  shall  make  periodic 
inspections  of  the  quarters,  toilet  and 


washing  spaces,  serving  pantries, 
galleys,  and  the  like,  to  ensure  that 
those  spaces  are  maintained  in  a 
sanitary  condition. 

(b)  The  master  shall  enter  in  the 
vessel's  logbook  the  results  of  these 
inspections. 

$131,520    HatdMS  and  ottier  openings. 
Before  any  vessel  leaves  protected 
waters,  the  master  shall  ensiire  that  the 
vessel's  exposed  cargo  hatches  and 
other  openings  in  the  hull  are  closed; 
made  properly  watertight  by  the  use  of 
tarpaulins,  gaskets,  or  similar  devices; 
and  properly  secured  for  sea. 

f  131 .525    Emergency  iigiiting  and  powwr. 

(a)  The  master  of  each  vessel  shall 
ensure  that  the  emergency  lighting  and 
power  systems  are  tested  at  least  once 
each  week  that  the  vessel  is  operated,  to 
verify  that  they  work. 

(b)  The  master  shall  ensure  that 
emergency  generators  driven  by 
internal-combustion  engines  nm  under 
load  for  at  least  2  hours  at  least  once 
each  month  that  the  vessel  is  operated. 

(c)  The  master  shall  ensure  that 
storage  batteries  driving  fitted  systems 
for  emergency  lighting  and  power  are 
tested  at  least  once  each  6  months  that 
the  vessel  is  operated,  to  demonstrate 
the  abilify  of  the  batteries  to  supply  the 
emergency  loads  for  the  period  specified 
by  Table  112.05-5(a)  of  Uiis  chapter  for 
cargo  vessels. 

(d)  The  date  of  each  test  and  the 
condition  and  performance  of  the 
apparatus  must  be  noted  in  the  vessel's 
logbook. 

$131,530    Abandon-ahip  training  and  drills. 

(a)  Material  for  abandon-ship  training 
must  be  aboard  each  vessel.  The 
material  must  consist  of  a  manual  of  one 
or  more  vohunes,  or  audiovisual 
training  aids,  or  both. 

(1)  The  material  must  contain 
instructions  and  information  about  the 
lifesaving  appliances  aboard  the  vessel 
and  about  the  best  methods  of  survival. 
Any  manual  must  be  written  in  easily 
understood  terms,  illustrated  wherever 
possible. 

(2)  If  a  manual  is  used,  there  must  be 
a  copy  in  each  messroom  and  recreation 
room  for  crew  members  or  in  each 
stateroom  for  them.  If  audiovisual  aids 
are  used,  they  must  be  incorporated  in 
the  training  sessions  aboard  under 
paragraph  (d)  of  this  section. 

(3)  The  material  must  explain  the — 
(i)  Method  of  donning  immenion 

suits  and  lifejackets  carried  aboard; 

(ii)  Mustering  at  assigned  stations; 

(iii)  Proper  boarding,  launching,  and 
clearing  of  survival  craft  and  rescue 
boats; 
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(iv)  Method  of  launching  survival 
craft  by  people  within  them; 

(v)  Method  of  releasing  survival  craft 
from  launching-appliances; 

(vi)  Use  of  devices  for  protecting 
survival  craft  in  launching-areas,  where 
appropriate; 

(vii)  Illumination  of  launching-areas; 

(viii)  Use  of  each  item  of  survival 
equipment; 

(ix)  Instructions  for  emergency  repair 
of  lifesaving  appliances; 

(x)  Use  of  radio  lifesaving-appliances. 
with  illustrations; 

(xi)  Use  of  sea  anchors; 

(xii)  Use  of  engine  and  accessories, 
where  appropriate; 

(xiii)  Recovery  of  survival  craft  and 
rescue  boats,  including  stowege  and 
securing; 

(xiv)  Hazards  of  exposure  and  need 
for  warm  clothing; 

(xv)  Best  use  ofsurvival  craft  for 
survival;  and 

(xvi)  Methods  of  retrieving  personnel, 
including  use  of  helicopter-mounted 
rescue  gear  (slings,  baskets,  stretchers) 
and  vessel's  line-throwing  apparatus. 

(b)  An  abandon-ship  drill  must  be 
held  on  each  vessel  in  alternate  weeks. 
If  none  can  be  held  diuing  the 
appointed  week,  because  of  bad  weather 
or  other  unavoidable  constraint,  one 
must  be  held  at  the  first  opportunity 
afterward.  If  the  crew  changes  more 
than  once  in  any  2  weeks,  one  must  be 
held  as  soon  after  die  arrival  of  each 
crew  as  practicable. 

(1)  Any  crew  member  excused'fitnn 
an  abandon-ship  drill  miist  participate 
in  the  next  one,  so  that  each  memtwr 
participates  in  at  least  one  each  month. 
Unless  more  than  25  percent  of  the 
members  have  participated  in  one  on 
that  particular  vessel  in  the  previous 
month,  one  must  be  held  before  the 
vessel  leaves  port  if  reason^ile  and 
practicable;  but.  unless  the     ' 
Commandant  (G-MOC)  accepts 
alternative  arrangements  as  at  least 
equivalent,  one  must  be  held  not  later 
than  24  hours  after  the  vessel  leaves 
port  in  any  event 

(2)(i)  On  a  voyage  likely  to  take  more 
than  24  hoxin  to  complete,  a  muster  of 
o£Ethore  workers  must  be  held  on 
departing.  The  master  shall  ensure  that 
each  worker  is  assigned  to  a  survival 
craft  and  is  directed  to  its  location.  Each 
person  in  charge  of  such  a  craft  shall 
maintain  a  list  of  workers  assigned  to 
the  craft. 

(ii)  On  a  voyage  likely  to  take  24 
hours  or  less  to  complete,  the  nuister 
shall  call  the  attention  of  each  o&hore 
worker  to  the  emergency  instructions, 
reoulred  by  %  131.330. 

(3)  Each  abandon-ship  drill  must 
include — 


(i)  Summoning  of  crew  membera  and 
oCEshore  workera  to  siu^val  craft  with 
the  general  alarm; 

(ii)  Simulation  of  an  abandon-ship 
emergency  that  varies  from  drill  to  drill; 

(iii)  Reporting  of  crew  members  and 
offshore  workera  to  survival  craft,  and 
preparing  for,  and  demonstrating  the 
duties  assigned  under  the  procedure 
described  in  the  station  bill  for,  the 
particular  abandon-ship  emergency 
being  simulated; 

(iv)  Checking  to  see  that  crew 
memben  and  ofbhore  woiken  are 
suitably  dressed; 

(v)  Qiecking  to  see  that  immeraion 
suits  and  lif^ackMs  are  correctly 
donned; 

(vi)  Lowering  of  at  least  one  lifriKwt 
(for  enough  that  the  davit  head  has 
completed  its  travel  and  the  fall  vrire  of 
the  lifoboat  has  begun  to  pay  out)  or,  if 
no  lifeboats  are  required,  lowering  of 
one  rescue  boat  after  any  necessary 
preparation  for  launching; 

(vii)  Starting  and  operating  of  the 
engine  of  the  lifeboat  or  rescue  boat;  and 

(viii)  Operation  of  davits  used  for 
launching  liferafts. 

(4)  As  fer  as  practicaUe,  at  successive 
drills  different  lifeboats  must  be 
lowered  to  meet  the  requirem«its  of 
paragraph  (bK3)(vi)  of  this  section. 

(5)  As  fer  as  practicable,  each 
abandon-ship  drill  must  be  conducted 
as  if  there  were  an  actiial  emergency. 

(6)  Each  lifeboat  must  be  laimchml 
with  its  assigned  crew  aboard  during  an 
abandon-ship  drill,  and  be  maneuvcned 
in  the  water,  at  least  once  each  3  months 
that  the  vessel  is  operated. 

(7)  Each  rescue  boat  must  be  launched 
with  its  assigned  crew  aboard  and  be 
maneuvered  in  the  water — 

(i)  Once  each  month  that  the  vessel  is 
operated,  if  reasonable  and  practicable; 
but, 

[ii]  In  any  event,  at  least  once  each  3 
months  that  the  vessel  is  operated. 

(8)  If  drills  for  launching  lifeboats  and 
rescue  boats  are  carried  out  with  the 
vessel  mnlcfng  headway,  the  drills  must, 
because  of  the  danger  involved,  be 
practiced  onfy  in  waters  where  the  drills 
are  safe,  under  the  supervision  of  an 
officer  experienced  in  such  drills. 

(9)  At  least  one  abandon-ship  drill 
each  3  months  must  be  held  at  night, 
unless  the  master  determines  it  unsafe. 

(10)  Emergency  lighting  for  mustering 
and  abandonment  must  be  tested  at  each 
abandon-ship  drill. 

(c)  The  master  of  each  vessel  carrying 
immeraion  suits  shall  ensure  that — 
(1)  Each  crew  member  either — 
(i)  Wean  an  immenion  suit  in  at  least 
one  abandon-ship  drill  a  month  unless 
it  is  impracticable  because  of  wann 
weather,  or 


(ii)  Participates  in  at  least  one 
immenion-suit  drill  a  month  that 
includes  doiming  an  immenion  suit  and 
beins  instructed  in  its  use; 

(2rin  each  abandon-ship  drill,  each 
ofbhore  worii;er  aboard  is  instructed  in 
the  use  of  inmiersion  suits;  and 

(3)  Each  offshore  worker  is  told  at  the 
beginning  of  the  voyage  where 
immersion  suits  are  stowed  aboard  and 
is  encouraged  to  read  the  instructions 
for  donning  and  using  the  suits. 

(d)  Each  crew  member  aboard  the 
vessel  must  be  given  training  in  the  use 
of  lifesaving  appliances  and  in  the 
duties  assigned  by  the  station  bill. 

(1)  Except  as  provided  by  paragraph 
(dX2)  erf  tlds  section,  training  aboard  in 
die  use  of  the  vessel's  lifesaving 
appliances,  including  equipment  on 
siuvival  craft  must  be  given  to  each 
crew  member  as  soon  as  possible  but 
not  later  than  2  weeks  after  the  member 
joins  the  vessel. 

(2)  If  a  crew  member  is  on  a  regulariy 
scheduled  rotating  assignment  to  a 
vessel,  training  aboard  in  the  use  of  the 
vessel's  lifssaving  appliances,  including 
equipment  on  survival  craft.^  must  be 
given  to  the  member  not  later  than  2 
waeks  after  the  member  first  joins  the 
vessel. 

(3)  Each  crew  member  must  be 
instructed  in  the  use  of  the  vessel's 
lifesaving  equipment  and  appliances 
and  in  survival  at  sea  during  alternate 
weeks,  normally  in  the  Mreeks  when 
abandon-ship  drills  are  not  held.  If 
individual  instructional  sessitms  cover 
different  parts  of  the  vessel's  lifesaving 
system,  they  must  covw  each  part  of  the 
vessel's  lifiemving  equipment  and 
appliances  each  2  months.  Each  member 
must  be  instructed  in  at  least — 

(i)  OpOTation  and  use  of  the  vessel's 
inflatable  liferafts; 

(ii)  Problems  of  h3rpod»iTnia,  first  aid 
for  hypothermia,  and  other  appropriate 
procedures;  and 

(iii)  Special  procedures  necessary  for 
use  of  the  vessel's  lifesaving  equipment 
and  appliances  in  heavy  weather. 

(4)  Training  in  the  use  of  davit- 
launched  inflatable  liferafts  must  take 
place  at  intervals  of  not  more  than  4 
months  on  each  vessel  with  such 
liferafts.  Whenever  practicable  this  must 
include  the  inflation  and  lowering  of  a 
liferaft.  If  this  liferaft  is  a  special  one 
intended  for  training  only,  and  is  not 
part  of  the  vessel's  lifesaving  system^  it 
must  be  conspicuously  so  marked. 

(e)  Dates  wnen  musten  are  held, 
detuls  of  abandon-ship  drills,  driOs  on 
other  lifesaving  equipment  and 
appliances,  and  training  aboard  must  be 
entered  in  the  vessel's  official  logbook. 
Each  log^xx)k  entry  must  include  the 
following,  as  applicable: 
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(1)  Time  and  date. 

(2)  Length  of  drill  or  training  session. 

(3)  Identification  of  siuvival  craft  used 
in  drills. 

(4)  Subject  of  training  session. 

(5)  Statement  on  the  condition  of  the 
equipment  used. 

(6)  Unless  a  full  muster^  drill,  or 
training  session  is  held  at  the  appointed 
time,  the  circumstances  and  the  extent 
of  the  miister,  drill,  or  training  session 
held. 

§131.536    FlieWyliMinj  li  tlwlwj  and  diWs. 

(a)  A  fire  drill  must  be  held  on  each 
vesaol,  normally  on  alternate  weeks.  It 
must  not  be  held  as  part  of  the  abandon- 
ship  drill,  nor  inunediately  before  or 
after  the  abandon-ship  drill.  If  none  can 
be  held  on  schedule,  because  of  bad 
weather  or  other  unavoidable  constraint, 
one  must  be  held  at  the  next 
opportunity. 

(b)  Any  crew  member  excused  from  a 
fire  drill  must  participate  in  the  next 
one,  so  that  each  member  participates  in 
at  least  one  each  month.  Unless  more 
than  25  percent  of  the  members  have 
participated  in  one  on  that  particular 
vessel  in  the  previous  month,  one  must 
be  held  before  the  vessel  leaves  port  if  ' 
reasonable  and  practicable;  but,  unless 
the  Commandant  (G-MOC)  accepts 
alternative  arrangements  as  at  least 
equivalent,  one  must  be  held  not  later 
than  24  hours  after  the  vessel  leaves 
port  in  any  event. 

(c)  Each  fire  drill  must  include — 

(1)  Summoning  of  crew  members  and 
oEEshore  workers  to  their  stations  with 
the  general  alarm; 

(2)  Simulation  of  a  fire  emergency  that 
varies  from  drill  to  drill; 

(3)  Reporting  of  crew  members  and 
ofbhore  workers  to  stations,  and 
preparing  for,  and  demonstrating  of  the 
duties  assigned  under  the  procedure 
described  in  the  station  bill  for,  the 
particular  fire  emergency  being 
simulated; 

(4)  Starting  of  fire  pumps  and  use  of 
a  sufficient  number  of  outlets  to 
determine  that  the  system  is  working 
properly; 

(5)  Bringing  out  each  breathing 
apparatus  and  other  item  of  rescue  and 
safety  equipment  from  the  emergency- 
equipment  lockers,  and  demonstrating 
of  the  use  of  each  item  by  the  person  or 
persons  that  wiU  make  use  of  it; 

(6)  Operation  of  each  waterti^t  door, 

(7)  Operation  of  each  self-closing  fire 
door 

(8)  Qosing  of  each  fire  door  and  eadi 
door  within  the  fire  boundary;  and 

(9)  Closing  of  each  ventilation  closure 
of  each  space  protected  by  a  fixed  fire- 
extinguishing  system. 


(d)  Each  fire  drill  must,  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergency. 

(e)  The  dates  when  fire  drills  are  held, 
and  details  of  training  in  fire  fighting 
and  of  fire  drills,  must  be  entered  in  the 
vessel's  official  logbooL  Each  logbook 
entry  must  include  the  following,  as 
applicable: 

(1)  Time  and  date. 

(2)  Length  of  drill  or  training  session. 

(3)  Number  and  lengths  of  hose  used. 

(4)  Subject  of  training  session. 

(5)  Statement  on  the  condition  of  the 
equipment  used. 

(6)  Unless  a  full  drill  or  training 
session  is  held  at  the  appointed  time, 
the  circiunstances  and  the  extent  of  the 
drill  or  training  session  held. 


f  131.540    Oparattonai 

(aj  Except  as  provided  by  §  131.545(e) 
of  this  8ub]>art,  ach  lifesaving  appliance 
and  each  item  of  equipment  for  a 
lifeboat,  liferaft,  survival  craft,  rescue 
boat,  lifa  float,  or  buoyant  apparatus 
must  be  in  good  working  order  and 
ready  for  immediate  use  before  the 
vessel  leaves  port  and  at  any  time  when 
the  vessel  is  away  from  port. 

(b)  Each  deck  whoe  a  lifeboat,  liferaft, 
survival  craft,  rescue  boat,  life  float,  or 
buoyant  apparatus  is  stowed,  launched, 
or  boarded  must  be  kept  clear  of 
ol>struction8  that  would  interfere  with 
the  breaking  out,  launching,  or  boarding 
of  the  lifesaving  appliance. 


§131.545    Mahrtananca  In  ( 

(a)  For  each  Ufesaving  appliance,  the 
manufecturw's  instructions  for 
maintenance  of  the  appliances  aboard 
must  be  aboard  and  must  include  the 
following: 

(1)  Checklists  for  use  in  the 
inspections  required  by  §  131.565(a)  of 
this  subpart. 

(2)  Instructions  for  maintenance  and 
repair. 

(3)  A  schedule  of  periodic 
maintmance. 

(4)  A  diagram  of  lubrication  points 
with  the  recommended  lubricants. 

(5)  A  list  of  replaceable  parts. 

(6)  A  list  of  sources  of  spare  parts. 

(7)  A  log  for  records  of  inspections, 
maintenance,  and  repair. 

(b)  The  master  shall  ensiire  that 
maintenance  is  carried  out  to  comply 
with  the  instructions  required  by 
paragraph  (a)  of  this  section. 

(c)  For  lifesaving  appliances 
constructed  on  or  before  July  1, 1986, 
paragraph  (a)  of  this  section  need  be 
complied  with  only  to  the  extent  that 
appliances'  manufacturers'  instructions 
are  available. 

(d)  The  cognizant  OCNQ  may  accept, 
instead  of  the  instructions  required  by 


paragraph  (a)  of  this  section,  a  program 
for  plaiuied  shipboard  maintenance  that 
includes  the  items  listed  in  that 
paragraph. 

(e)  If  lifeboats  and  rigid  liferafts  are 
maintained  and  repaired  on  the  vessel 
while  the  vessel  is  under  way,  there 
must  be  enough  lifeboats  and  liferafts 
available  for  use  on  the  vessel  to 
accommodate  each  person  aboard  the 
vesseL 

(f)  Except  in  an  emergency,  no 
extensive  repairs  or  alterations  may  be 
made  to  any  lifesaving  appliance 
without  advance  notice  to  the  cognizant 
OCMI.  As  far  as  possible,  each  repair  or 
alteration  must  be  made  to  comply  with 
the  requirements  for  the  appliance  in 
subchapter  Q  of  this  chapter.  This  OCMI 
may  require  each  appliance  that  has 
been  extensively  repaired  or  in  any  way 
altered  to  undergo  each  pertinent  test  hi 
subchapter  Q  of  this  chapter. 

(g)  The  master  shall  report  each 
emergency  repair  or  alteration  to  a 
lifesaving  appliance,  as  soon  as 
practicable,  either  to  the  OCMI  in  the 
next  port  in  the  United  States  where  the 
vessel  calls  or,  if  the  vessel  does  not 
regularly  call  at  ports  in  the  United 
States,  to  the  OCMI  responsible  for  the 
next  foreign  port  where  the  vessel  calls. 

(h)  No  lifeboat  or  rigid  liferaft  may  be 
repaired  or  reconditioned  for  use  on  a 
vessel  other  than  the  one  it  was 
originally  built  for,  unless  specifically 
permitted  by  the  cognizant  OCMI.  The 
lifeboat  or  rigid  liferaft  must  be  so 
repaired  at  reconditioned  under  the 
supervision  of  this  OCMI,  imless  he  or 
she  specifically  allows  otherwise. 

§131.550    Maintsnanca  of  falls. 

(a)  Each  fall  used  with  a  launching 
appliance  must  be  turned  end  for  end  at 
intervals  of  not  more  than  30  months. 

(b)  Each  fall  used  with  a  launching 
appliance  must  be  renewed  either  when 
necessary  because  of  deterioration  or 
after  the  passage  of  not  more  than  5 
years,  whichever  occurs  earlier. 

(c)  Each  fall  used  with  a  launching 
appliance  must  have  a  corrosion- 
resistant  tag  permanentiy  marked 
with— 

(1)  The  date  the  new  fall  was 
installed;  and 

(2)  The  last  date,  if  any,  the  fall  was 
turned  end  for  end. 

§131.555    Spare  partaaitd  repair 
aqulpmant 

Spare  parts  and  repair  equipment 
must  be  provided  for  each  lifesaving 
appliance  and  component  that  either  is 
subject  to  excessive  wear  or 
consiunption  or  needs  to  be  replaced 
regularly.  These  parts  and  equipment 
must  be  kept  aboard  the  OSV,  except 
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that,  if  the  vessel  operates  daily  out  of 
the  same  shore  base,  they  may  be  kept 
at  that  base. 

f131J60   Weakly laMaandinapaetlona. 

The  following  tests  and  inspections 
must  be  carried  out  weekly: 

(a)  Each  lifesaving  appliance  and 
launching  appliance  must  be  visually 
inspected  to  ensure  that  it  is  ready  for 
use. 

(b)  Each  engine  of  a  lifeboat  or  a 
rescue  boat  must  be  run  ahead  and 
astern  for  not  less  than  3  minutes, 
imless  the  ambient  temperature  is  below 
the  minimal  temperature  required  for 
starting  the  engine. 

(c)  llie  general  alarm  system  must  be 
activated. 

(d)  Each  battery  for  starting  the  engine 
of  a  lifeboat  or  a  rescue  boat,  or  for 
energizing  a  searchlight,  a  fixed 
installation^f  a  radio  in  a  lifeboat,  or  a 
portable  radio,  must  be  brought  up  to 
full  charge  at  least  once  a  week  if  the 
battexy  is — 

(1)  Of  a  type  that  requires  recharging: 
and 

(2)  Not  connected  to  a  device  that 
keeps  it  continuously  charged. 

(e)  The  transmitter  of  eaax  fixed 
installation  of  a  radio  in  a  lifeboat  and 
that  of  each  portable  radio  must  be  tried 
out  at  least  once  a  week  with  a  dummy 
antenna  load. 


§131.565    MofMMyl 

(a)  Each  lifasaving  appliance, 
including  lifeboat  equipment,  must  be 
inspected  monthly  against  the  checklist 
required  by  §  131.545(a)(1)  of  this 
subpart  to  ensure  that  it  is  aboard  and 
in  good  order.  A  report  of  the 
inspection,  including  a  statement  on  the 
condition  of  the  appliance,  must  be 
entered  in  the  vessel's  logliook. 

(b)  Each  Emergency  Position 
Indicatiiig  Radio  Beacon  (EPIRB)  and 
each  Search  and  Rescue  Transponder 
(SART),  other  than  an  EPIRB  or  SART 
in  an  inflatable  liferaft,  must  be  tested 
monthly.  The  EPIRB  must  be  tested 
using  the  integrated  test  dnniit  and  the 
ou^ut  indicator  (test  button)  to 
determine  that  it  works. 

§131.570   QuartHlyinapectlona. 

(a)  Each  apparatus  that  controls  a 
lifeboat  winch,  including  motor 
controllers,  emergency  switches,  master 
switches,  and  limit  switches,  must  be 
inroected  once  each  3  months. 

(b)  The  inspection  must  involve  the 
removal  of  drain  plugs  and  the  opening 
of  drain  valves  to  ensiue  that  enclosures 
are  free  of  water. 

(c)  The  date  of  the  inspection  required 
by  this  section  and  the  condition  of  the 
equipment  must  be  entered  in  the 
vessel's  log^xwL 


§131.575    Yaartyinapectlonaandrspair. 

(a)  Each  lifeboat,  rescue  boat,  rigid 
lifaraft,  buoyant  apparatus,  and  life  float 
must  be  stripped,  cleaned,  and 
thoroughly  inspected  and  repaired  as 
needed  at  least  once  a  year.  This 
procedure  includes  emptying  and 
cleaning  each  fuel  tank  and  refilling  it 
with  fi^h  fuel. 

(b)  Each  davit,  winch,  fall,  and  other 
launching-appliance  must  be  thoroughly 
inspected  at  least  once  a  year,  and  - 
repaired  as  needed. 

(c)  Each  item  of  survival  equipment 
with  an  expiration  date  must  be 
replaced  during  the  nni^^^fl]  inspection 
and  repair  if  thilB  date  has  passed. 

(d)  Each  battery  used  in  an  item  of 
survival  equipment  and  clearly  marked 
with  an  expiration  date  must  be 
replaced  during  the  aimual  inspection 
and  repair  if  this  date  has  passed. 

(e)  Except  a  storage  battery  used  in  a 
lifeboat  or  in  a  rescue  boat,  each  battery 
used  in  an  item  of  siuvival  equipment 
and  not  clearly  marked  with  an 
expiration  date  must  be  replaced  during 
the  annual  inspection  and  repair. 

(f)  Compliance  with  the  requirements 
of  this  section  does  not  relieve  the 
master  or  person  in  charge  of  the  duty 
of  compliance  with  requirements  in 

S  131.540(a)  of  this  subpart  to  keep  the 
equipment  ready  for  immediate  use 
when  the  vessel  is  under  way. 

§131.580    Servicing  of  mnaMHe  Mfsrafta. 
miMabia  HfafaclMta,  inflalabia  buoyant 
,  and  taiflaled  raacue  boala. 


(a)  Except  for  an  inflatable  liferaft  or 
an  inflatable  buoyant  apparatus  less 
than  two  years  of  age,  each  inflat^le 
lifaraft,  inflatable  lifejacket,  inflatable 
buoyant  apparatus,  and  hybrid 
inflatable  lifejacket  or  woric  vest  must  be 
serviced  within  12  months  of — 

(1)  Its  initial  packing;  and 

(2)  Each  subsequent  servicing,  except 
when  a  servicing  due  after  12  months  is 
delayed  not  more  than  5  months  imtil 
the  next  scheduled  inspection  of  the 
OSV. 

(b)  Each  inflatable  liferaft  and 
inflatable  buoyant  apparatus  must  be 
serviced — 

(1)  Whenever  the  container  of  the  raft 
is  damaged,  or  the  straps  or  seal  broken; 
and 

(2)  In  compliance  Mfith  subpart 
160.151  of  this  chapter. 

(c)  Each  inflatable  lifejacket  must  be 
serviced  in  compliance  with  subpart 
160.176  of  this  chapter. 

(d)  Each  hybrid  inflatable  lifejacket  or 
work  vest  mutt  be  serviced  in 
accordance  with  the  marmal  provided 
under  §  160.077-29  of  this  chapter. 

(e)  Repair  and  maintenance  of 
inflatable  rescue  boats  must  follow  the 


manufacturers'  instructions.  Each 
repair,  except  an  emergency  repair  made 
aboard  the  vessel,  must  be  made  at  a 
servicing  facility  approved  by  the 
Commandant  (G-MSE). 

§131.586    Periodic  aarvidng  of 
hydiuaiaUo-rilissi  unite. 

(a)  Except  a  disposable  hydrostatic- 
release  unit  with  an  expiration  date, 
each  hydrostatic-release  unit  must  be 
serviced — 

(1)  Within  12  months  of  its 
manufactiue  and  within  12  months  of 
each  subsequent  servicing,  except  when 
a  servicing  due  after  12  months  is 
delayed  not  more  than  5  months  until 
the  next  scheduled  inspection  of  the 
vessel;  and 

(2)  hi  compliance  with  subpart 
160.062  of  this  chanter. 

(b)  The  springs  ol  each  spring- 
tensioned  gripe  used  with  a  hydrostatic- 
release  unit  must  be  renewed  when  the 
unit  is  serviced  and  tested. 

§131.900    rireflgMIng  equipnianL 

(a)  The  master  shall  ensure  that  the 
vessel's  required  firefighting  equipment 
is  on  board  in  the  prescribed  location 
and  always  ready  for  use,  other  than 
when  the  equipment  is  being  serviced. 

(b)  The  master  shall,  at  least  once 
each  12  months,  nsure  the  performance 
of  the  tests  and  inspections  of  each 
portable  fire  extinguisher,  semiportable 
fire  extinguisher,  and  fixed  fire- 
extinguishing  system  aboard  described 
by  T^le  132.350  of  this  subchapter. 

(c)  The  master  shall  keep  records  of 
these  tests  and  inspections,  showing  the 
dates  of  their  performance,  the  number 
or  other  identification  of  each  imit 
undergoing  them,  and  the  name  of  the 
person  or  company  conducting  them. 
The  records  must  be  made  available  to 
the  marine  inspector  upon  request  and 
must  be  kept  for  the  period  of  validity 
of  the  vessel's  current  Certificate  of 
Inspection. 

(d)  The  conducting  of  tests  and 
inspections  required  fay  this  section 
does  not  relieve  the  master  of  his  or  her 
responsibility  to  maintAJn  the 
prescribed  firefighting  equipment  in 
working  ordm  tor  use  at  any  tiae  when 
the  vessel  is  under  way. 


§131.610    lutgiMMhaandrecoida. 

(a)  Each  OSV  must  by  statute,  or  by 
r^uJations  in  this  subchapter,  have 
certain  logbooks  or  records.  The  master 
shall  make  all  entries  required  by 
statute,  or  by  regulations  in  this 
subch^ter. 

(b)  46  U.S.C  11301  states  that  a  vessel 
of  the  United  States,  except  one  on  a 
voyage  from  a  port  in  the  United  States 
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to  a  port  in  Canada,  shall  have  an 
official  logbook  if  the  vessel  is — 

(1)  On  a  voyage  from  a  port  in  the 
United  States  to  a  foreign  port;  or 

(2)  Of  at  least  100  gross  tons  and  on 
a  voyage  between  a  port  in  the  United 
States  on  the  Atlantic  Ocean  and  one  on 
the  Pacific  Ocean. 

(c)  The  Coast  Guard  gratuitously 
furnishes  to  masters  of  vessels  of  the 
United  States  the  official  logbook  as 
Form  CG-706B  or  CG-706C,  depending 
upon  the  number  of  persons  employed 
as  crew.  The  first  several  pages  of  this 
logbook  list  various  acts  of  Congress 
governing  logbooks  and  the  entries 
required  in  them. 

(d)  When  a  voyage  is  completed,  or 
after  a  specified  time  has  elapsed,  the 
master  shall  file  the  official  logbook 
containing  required  entries  with  the 
OCKQ  at  or  nearest  the  port  where  the 
vessel  may  be. 

(e)  Unless  an  official  logbook  is 
required,  the  owner,  operator,  or  master 
shall  supply  an  alternative  log  or  record 
for  making  entries  required  by  law, 
including  regulations  in  this  subchapter. 
This  log  or  record  need  not  be  filed  with 
this  OC^fl,  but  must  be  kept  available 
for  review  by  a  marine  inspector  for  a 
year  after  the  date  that  the  latest  entry 
concerns. 

f  131.820    Mstlws  that  must  be  logged. 

The  following  matters  must  be 
entered  in  each  vessel's  logt)ook: 

(a)  Safety  Orientation  for  O&hore 
Workers.  As  held.  See  §  131.320. 

(b)  Tests  and  inspection  of  Steering 
Genr,  Whistle,  and  Means  of 
Communication.  Before  departure.  See 
S  131.505. 

(c)  Draft  and  Loadline  Markings. 
Before  leaving  port.  Ocean  and 
coastwise  voyages  only.  See  §  131.510. 

(d)  Verification  of  Compliance  with 
Applicable  Stability  Requirements.  See 
§131.513. 

(e)  Periodic  Sanitary  Inspections. 
After  periodic  sanitary  inspections 
made  by  the  master.  See  §  131.515. 

(f)  Hatches  and  Other  Openings.  Each 
opening  and  closing,  or  departure  from 
port  without  closing  (except  by  vessels 
on  protected  waters).  See  §  131.520. 

(g)  Tests  of  Emergency  Lighting  and 
Power.  Weekly,  monthly,  and  twice- 
yearly.  See  §  131.525. 

(h)  Abandon-Ship  Training  and  Drills, 
and  Firefighting  Training  and  Drills.  As 
held.  See  §§  131.530  and  131.535. 

(i)  Inspection  of  Lifeboat  Winches. 
Once  each  3  months.  See  §  131.570. 

1131.630    Entries  in  official  logbooks. 

On  each  vessel  required  to  have  an 
Official  Logbook,  the  items  required  by 
46  U.S.C  11301.  as  well  as  the  items 


required  by  §  131.620,  must  be  entered 
in  the  logbook. 

Suk)part  G— Wortt  Vests 


f  131.710 

Each  buoyant  work  vest  carried 
aboard  must  be  approved  imder  subpart 
160.053  of  this  chapter  or,  as  a 
commercial  hybrid  personal  flotation 
device,  under  subpart  160.077  of  this 
chapter. 


f  131 .720 

(a)  An  approved  buoyant  work  vest  is 
an  item  of  safety  apparel  and  may  be 
carried  aboard  for  wear  by  a  crew 
member  when  working  near  or  over  the 
water. 

(b)  The  vest  may  not  count  toward 
the  vessel's  complement  of  lifejackets. 

(c)  The  vest  may  not  be  worn  instead 
of  a  life)acket  during  a  drill. 


f  131.730    Shipboard  t 

The  master  shall  ensure  that  no  work 
vest  is  stowed  where  any  lifejacket  is 
stowed. 

f  131.740    Shipboard  Inspections. 

Each  buoyant  work  vest  must  be 
subject  to  examination  by  a  marine 
inspector,  to  determine  its 
serviceability.  If  found  serviceable,  it 
may  continue  in  service;  but  no  buoyant 
work  vest  is  stamped  as  inspected,  if  not 
found  serviceable,  and  if  determined 
irreparable  by  the  inspector,  a  buoyant 
work  vest  most  be  destroyed  in  the 
presence  of  the  inspector. 

Subpart  H— Marldngs  for  Hrs 
Equipment  and  EmergerKy  Equipment 


f  131.800 

(a)  This  section  prescribes  markings 
necessary  for  the  guidance  of  persons 
aboard  in  case  of  an  emergency.  The 
markings  may  be  modified  or  omitted  if 
they  are  unnecessary,  because  either  the 
vessel  is  small  or  particular 
circiunstances  warrant,  and  if  the 
cognizant  OCMI  approves. 

(b)  Each  stateroom  notice,  directional 
sign,  and  the  like  must  be  printed  in 
Ej^lish  and  in  other  languages 
appropriate  to  the  service  of  the  vessel. 

(c)  Where  this  subpart  specifies  red 
letters,  letters  of  a  contrasting  color  on 
a  red  background  are  acceptable. 


1131.806 

The  switch  in  the  pilothouse  that 
activates  the  general  alarm  bell  must  be 
clearly  and  permanently  identified 
either  by  letters  on  a  metal  plate  or  with 
a  sign  in  red  letters  on  a  suitable 
bacj^ground  that  state  the  following: 
"GENERAL  ALARM." 


f  131.810    Qanaial  alarm  bell. 

Each  general  alarm  bell  must  be 
identified  by  red  letters  at  least  13 
millimeters  (*/z-inch)  high  that  state  the 
following:  "GENERAL  ALARM— WHEN 
BELL  RINGS  GO  TO  YOUR  STATION." 

fl31Jl5    Alarm  for  fixed  gaseous  Are* 
extinguishing  system. 

Each  alarm  for  a  fixed  gaseous  fire- 
extinguishing  system  must  be 
conspicuously  identified,  using  the 
following  sUtement:  "WHEN  ALARM 
SOUNDS,  LEAVE  AT  ONCE:  [CARBON 
DIOXIDE)  [HALON)  BEING 
RELEASED." 

{131.820    Branch  linss  o(  llrs- 
extlnguishlng  system. 

The  valves  of  each  branch  line  in  the 
fire  extinguishing  system  must  be 
plainly  and  permanently  marked, 
indicating  the  spaces  servadv 

{131.825    Controls  of  firs-extinguishing 


Each  control  cabinet  or  space 
containing  a  valve  or  manifold  for  a  fire 
extinguishing  system  must  be  distinctly 
marked  in  conspicuous  red  letters  at 
least  50  millimeters  (2  inches)  high  that 
state  the  following:  "FIRE  APPARATUS 
FOR  (CARBON  DIOXEDE]  [HALON]". 

{131.830    Hrs  hose  stsUons. 

Each  fire  station  must  be  identified  in 
red  letters  and  figures  at  least  50 
millimeters  (2  inches)  high  that  state  the 

following:  "FIRE  STATIONS, 

2."  "•   •  *  3,"  and  so  on.  Where  the 
hose  is  not  so  stowed  in  the  open  or 
behind  glass  as  to  be  readily  seen,  this 
identification  must  be  so  placed  as  to  be 
readily  seen  frtim  a  distance. 

{131.835    Portable  fire  extmguishsrs. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  ach  portable  fire 
extinguisher  must  be  marked  with  a 
number,  and  the  site  of  its  stowage  must 
be  marked  with  a  corresponding  number 
at  least  13  millimeters  (>/z-inch)  high. 

(b)  If  only  one  type  and  size  of 
portable  fire  extinguisher  is  carried,  the 
number  may  be  omitted. 

{131J40    Emergency  lighting. 

Emergency  lighting  must  be  marked 
with  a  letter  "E"  at  least  13  millimeters 
(i/t-inch)  high. 

{131 JMS    instructions  for  shift  of  stssrtng 


(a)  Instructions,  including  diagrams, 
for  a  shift  of  steering  gear  and  for  a  shift 
to  the  alternative  steering  stations  must 
be  on  water-resistant  material  and 
posted  at  each  steering  station  tmd  in 
the  steering-engine  room,  relating,  in 
order,  the  diSarent  steps  to  take  Gi 
either  shift 


(b)  The  instructions  must  indicate 
each  clutch  or  pin  to  be  "in"  or  "out" 
and  eech  valve  or  switch  to  be  "open" 
or  "closed"  in  a  shift  to  any  means  of 
steering  for  which  the  vessel  is 
equipped. 

(c)  The  instructions  must  specify  that 
each  steering  wheel  or  lever,  and  each 
rudder,  must  be  amidships  before  any 
shift  of  steering  gear  or  steering  stations. 

(d)  Each  clutch,  gear,  wheel,  lever, 
valve,  or  switch  used  during  any  shift  of 
steering  gear  or  steering  stations  must  be 
numbered  or  lettered  on  a  metal  plate  or 
painted  so  that  the  numbers  or  letters 
are  recognizable  at  a  reasonable 
distance. 

{131.850    Rudder  orders. 

At  each  steering  station  there  must  be 
installed  a  suitable  notice  on  the  wheel 
or  lever,  or  in  some  other  place  directly 
in  the  helmsman's  line  of  sight,  to 
indicate  the  direction  in  which  to  turn 
the  wheel  or  lever  for  "right  rudder" 
and  for  "left  rudder." 


{131 J65    Utsboetsandiescusl 

(a)  The  following  must  be  plainly 
marked  or  painted  on  each  side  of  the 
bow  of  each  lifeboat  and  rescue  boat  in 
block  capital  letters  and  numbers: 

(1)  The  name  of  the  vesseL 

(2)  The  number  of  the  boat  (The  boats 
on  each  side  of  the  vessel  must  be 
nimibered  from  forward  to  aft.  If  there 
are  boats  on  both  sides  of  the  vessel,  the 
odd  numbers  must  be  on  the  starboard 
side.) 

(3)  For  each  vessel  in  ocean  service, 
the  name  of  the  port  whose  marking  on 
the  stem  is  required  by  §  67.123  of  this 
chapter. 

(b)  The  following  must  be  plainly 
marked  or  painted  on  each  side  of  the 
bow  of  each  lifeboat  and  rescue  boat  in 
block  capital  letters  and  numbers: 

(1)  The  length  and  beam  of  the  boat 

(2)  The  number  of  persons  the  boat 
will  hold.  This  numlwr  must — 

(i)  Be  the  number  of  persons  the  boat 
is  equipped  for,  and 

(H)  Not  be  greater  than  the  number  of  ' 
persons  the  boat  is  approved  for.  as 
shown  on  its  nameplate. 

(c)  The  following  must  be  plainly 
marked  or  painted  on  each  lifeboat  and 
rescue  boat,  visible  from  above  the  boat 

(1)  The  number  of  the  boat 

(2)  The  name  of  the  vessel. 

(d)  Each  lifeboat  and  rescue  boat  must 
be  marked  with  Type  II  retro-reflective 
material  approved  under  subpart 
164.018  of  this  chapter.  The 
arrangement  of  the  retro-reflective 
material  must  comply  with  IMO 
Resolution  A.658(16). 


{131.880    Rigid  liferafis. 

(a)  The  following  must  be  plainly 
marked  or  painted,  near  one  entrance  of 
each  rigid  liferaft: 

(1)  The  name  of  the  vesseL 

(2)  For  each  vessel  in  ocean  service, 
the  name  of  the  port  whose  mwrlfing  on 
the  stem  is  required  by  $  67.123  of  this 
chapter. 

(b)  The  length  of  the  painter  must  be 
plainly  maflced  or  painted,  near  one 
entrance  of  each  rigid  liferaft 

(c)  The  number  of  persons  the  rigid 
liferaft  is  approved  for  must  be  plainly 
marked  or  painted,  over  each  entrance 
to  each  raft,  in  letters  and  nimibers  at 
least  102  millimeters  (4  inches)  high 
and  in  a  color  contrasting  to  that  of  the 
raft  This  number  must — 

(1)  Be  the  number  of  persons  the  rigid 
liferaft  is  equipped  for.  and 

(2)  Not  be  greeter  than  the  number  of 
persons  the  rigid  liferaft  is  approved  for. 
as  shown  on  its  nameplate. 

(d)  The  rigid  liferaft  must  be  mariced 
with  the  words  "SOLAS  A  pack"  or 
"SOLAS  B  pack",  to  reflect  the  pack 
inside. 

{131.885    InflatsbleHfersfts  and  Inflatable 
buoyant  apparatus. 

The  number  of  the  inflatable  liferaft  or 
inflatable  buoyant  apparatus  and  the 
number  of  persons  it  is  approved  for 
must  be  marked  or  painted,  in  a 
conspicuous  place  in  the  inunediate 
vicinity  of  each  raft  and  each  apparatus, 
in  letters  and  niunbers  at  least  38 
millimeters  (I-V2  inches)  high  and  in  a 
color  contrasting  to  that  of  the  raft  or 
apparatus.  Each  raft  or  apparatus  stowed 
on  the  side  of  a  vessel  must  be 
numbered  like  a  lifisraft  in  compliance 
vrith  §  199.178  (c)  and  (d)  of  this 
chapter.  No  letters  or  numbers  may  go 
on  the  liferaft  or  on  the  container  of  the 
apparatus. 

{131.870    Life  floats  snd  buoyant 


(a)  The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each  life 
float  or  buoyant  apparatus,  and  on  each 
oar  and  paddle. 

(b)  The  number  of  persons  each  life 
float  or  buoyant  apparatus  is  approved 
for  must  be  plainly  marked  or  painted 
on  each  float  or  apparatus  in  letters  and 
numbers  at  least  38  millimeters  {\-^h. 
inches)  high  and  in  a  color  contrasting 
to  that  of  the  float  or  apparatus.  This 
number  must — 

(1)  Be  the  number  of  persons  the  float 
or  apparatus  is  equippml  for;  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  float  or  apparatus  is 
approved  for,  as  shown  on  its      ^ 
nameplate. 


{131.875    Utetscteets,  immersion  suHs. 
and  rtng  buoys. 

(a)  Each  lifejacket  immersion  suit, 
and  ring  life  buoy  must  be  marked  in 
block  capital  letters  with  the  vessel's 
name. 

(b)  Each  container  for  lifejackets  and 
immersion  suits  must  be  marked  in    "^ 
letters  and  numbers  at  least  50 
millimeters  (2  inches)  high  with  the 
number,  identity,  or  IMO  symbol 
specified  by  IMO  Resolution  A.760(18), 
and  size  of  the  items  stowed  inside. 

(c)  Each  ring  buoy  on  a  vessel  in 
ocean  service  must  be  marked  in  block 
capital  letters  with  the  name  of  the  port 
whose  marking  on  the  stem  of  the  vessel 
is  required  by  §67.123  of  this  chapter. 

(d)  Each  stowage  site  for  a  ring  buoy 
must  be  marked  "LIFE  BUOY"  or 
marked  with  the  IMO  symbol. 

(e)  Each  lif^acket  must  be  mariced 
with  Type  I  retro-reflective  material 
approved  under  subpart  164.018  of  this 
chapter.  The  arrangement  of  the  retro- 
reflective  material  must  comply  with 
IMO  Resolution  A.658(16). 

(f)  Each  ring  life  buoy  must  be  marked 
with  T]rpe  I  or  II  retro-reflective  material 
approved  under  subpart  164.018  of  this 
chapter.  The  arrangement  of  the  retro- 
reflective  material  must  comply  %vith 
IMO  Resolution  A.658(16). 


{131J80   FIrshoossOTdi 

Each  fire  hose  and  axe  must  be 
marked  with  the  vessel's  name. 

{131J00    EPIRBssndSARTs. 

The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each 
Emergency  Position  Indicating  Radio 
Beacon  (EPIRB)  and  on  each  Search  and 
Rescue  Transponder  (SART),  except  on 
an  EPKB  or  SART— 

(a)  In  an  inflatable  liferaft;  or 

(b)  Permanently  installed  in  a  siuvival 
craft 

{131.803   Watertight  doors  and  watsrtigM 


Each  watertight  door  in  a  bulkhead 
that  must  be  watertight  in  compliance 
with  the  requirements  in  part  174  of  this 
chapter,  and  each  watertight  hatch, 
must  be  marked  on  both  sides  in  letters 
at  least  50  millimeters  (2  inches)  high 
that  state  the  following:  "WATERTIGHT 
DOOR— KEEP  CLOSED  EXCEPT  FOR 
PASSAGE"  or  "WATERTIGHT 
HATCH— KEEP  CLOSED  WHEN  NOT 
IN  USE". 

{131.886    Remote  stopping-systsms. 

The  remote  stopping-systems  required 
by  §  129.540  of  this  subchapter  must  be 
clearly  marked  to  show  what  system 
eech  controls. 
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f131.S80    Rra  damper*. 

Each  fire  damper  installed  withiii  the 
Iraundary  of  a  8p>ace  protected  by  a  fixed 
fire  extinguishing  system  must  be  fitted 
with  an  indicator  showing  whether  the 
damper  is  open  or  closed  and  must  be 
marked  with  red  letters  at  least  13 
millimeters  (>/^inch)  high  stating  "FIRE 
DAMPER"  and,  as  otherwise 
appropriate,  identifying  the  space 
served  by  the  fire  damper. 

Subpart  I— Miscellaneous 

f  131.906    Statutory  panaltlM. 

(a)  The  marine-safety  statutes  and 
other  statutes  impose  criminal  and  civil 
penalties  for  violating  the  applicable 
provisions -of  this  subchapter.  Possible 
sanctions  include: 

(1)  Assessment  and  collection  of  civil 
monetary  penalty. 

(2)  Criminal  prosecution,  where  no 
loss  of  lifis  results. 

(3)  Criminal  prosecution  for 
manslaughter,  where  loss  of  life  results 
fiom  violating  marine-safety  statutes  or 
regulations  or  from  misconduct, 
negligence,  or  inattention  to  duty. 

(4)  Libel  against  vessel. 

(b)  46  U.S.C.  Chapter  77  allows,  in 
addition  to  the  foregoing,  the 
suspension  or  revocation  of  licenses, 
certificates,  or  documents  issued  by  the 
Coast  Guard,  for  incompetence, 
misconduct,  or  negligence  or  for 
violating  marine-safety  statutes  or 
regulations. 

1131.910   NotioaatonMrinarsandaidsto 
navigation. 

Each  master  and  mate  shall  acquaint 
himself  or  herself  with  the  latest 
information  published  by  the  Coast 
Guard  and  the  U.S.  Navy  regarding  aids 
to  navigation  in  the  area  in  which  the 
vessel  operates. 


{131.915    Paraona  aWowad  In  pHothouaa 
and  on  navigational  bridge. 

No  person  may  be  in  the  pilothouse 
while  the  vessel  is  under  way,  unless 
connected  with  the  navigation  of  the 
vessel  or  authorized  for  good  cause  by 
the  master  or  mate  on  watch. 

1131.920    Laval  of  manning. 

Each  vessel  must  carry  the  personnel 
required  by  the  Certificate  of  Inspection, 
as  determined  by  the  cognizant  OCMI, 
based  on  an  evaluation  imder  part  15  of 
this  chapter. 

1131.925    CompHanca  with  provfakNia  of 
Cartlflcala  of  Impaction. 

The  master  of  the  vessel  shall  ensure 
compliance  with  each  provision  of  the 
Certificate  of  Inspection.  Nothing  in  this 
subchapter  prevents  the  master's 
diverting  the  vessel  from  the  route 


prescribed  in  the  Certificate,  or  taking 
other  steps  necessary  and  prudent  to 
assist  vessels  in  distress  or  to  handle 
similar  emergencies. 

f  131.930    OlaplayofalabUitylatlar. 

If  the  Coast  Guard  issues  a  stability 
letter  under  §  170.120  of  this  chapter, 
the  letter  must  be  readily  available  to 
the  person  on  watch  in  the  pilothouse 
of  the  vesseL 

1131.936    Prevention  of  on  pollution. 

Each  vessel  must  be  operated  in 
compliance  with — 

(a)  Section  311  of  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1321):  tod 

(b)  33  CFR  parts  151, 155,  and  156. 

f  131.940    Marina  sanitation  davica. 

Each  vessel  with  installed  toilet 
facilities  must  have  a  marine  sanitation 
device  in  compliance  with  33  CFR  part 
159. 

f  131.946    DIaplay  of  plans. 

Each  vessel  must  have  a  permanently 
exhibited,  for  the  guidance  of  the  master 
and  crew  members,  general  arrangement 
plans  showing,  for  each  deck,  the 
various  fire-retardant  bulkheads 
together  with  particulars  of  the — 

(a)  Fire-detection  systems; 

(b)  Manual-alarm  systems; 

(c)  Fire-extinguishing  systems; 

(d)  Fire  doors; 

(e)  Means  of  ingress  to  the  diffiarent 
compartments;  and 

(f)  Ventilating-systems,  including 
the— 

(1)  Positions  of  the  dampers; 

(2)  Site  of  the  remote  means  of 
stopping  the  fions;  and 

(3)  Identification  of  the  fans  serving 
each  section. 

f  131.960    Placard  on  IHaaaving  signaia 
and  halicoplar  recovery.^ 

(a)  Each  vessel  must  have  readily 
available  to  the  person  on  watch  in  the 
pilothouse  a  placard  (Form  OG-811) 
containing  instructions — 

(1)  For  the  use  of  lifesaving  signals  set 
forth  in  Regulation  16,  Chapter  V,  of 
SOLAS  74/83;  and 

(2)  In  helicopter  recovery. 

(b)  The  signals  must  be  employed  by 
vessels  or  persons  in 

distress  when  communicating  with 
lifesaving  stations  and  maritime  rescue 
units. 

f  131.966    Display  of  lloanaa. 

Each  master  and  licensed  officer  on 
an  vessel  shall  conspicuously  display 
his  or  her  license  in  compliance  with  46 
U.S.C  7110. 


f  131.960    Use  of  auto-pMot 

When  the  automatic  pilot  is  used  in 
areas  of  high  trafilc  density,  conditions 
of  restricted  visibility,  or  any  other 
hazardous  navigational  situations,  the 
master  shall  ensure  that — 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessel's 
steering; 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  control  of  the  vessel's  steering 
and  the  reverse  is  made  by,  or  under  the 
supervision  of,  the  master  or  officer  of 
the  watch. 

1131.965    Sounding  of  whiatla. 

No  vessel  may  soiuid  its  whistle 
within  any  harbor  limits  of  the  United 
States  unless  it  needs  to. 

f  131 .970    Unauthortzad  lighting. 

No  master  of  a  vessel  may  authorize 
or  permit  the  vessel's  carrying  of  any 
lighting  not  required  by  law  that  will 
interfere  in  any  way  with  any  other 
vessel's  ability  to  distinguish  the 
vessel's  navigation  lighting. 

1131.975    Searchlights. 

No  person  may  flash,  or  cause  to  be 
flashed,  the  rays  of  a  searchlight  or  other 
blinding  light  onto  the  bridge  or  into  the 
pilothouse  of  any  vessel,  OSV  or  other, 
under  way. 

1131.900    Lookouts  snd  watches. 

Nothing  in  this  part  exonerates  any 
master  or  officer  of  the  watch  from  the 
consequences  of  any  neglect  to  keep  a 
proper  lookout  or  to  maintain  a  proper 
fire  watch,  or  of  any  neglect  of  any 
precaution  that  may  be  reqiiired  by  the 
ordinary  practice  of  seamen,  by  general 
prudence,  or  by  the  special 
circumstances  of  the  case.  Each  master 
shall  set  added  watches  when  necessary 
to  guard  against  fire  or  other  danger  and 
to  give  an  alarm  in  case  of  accident  or 
disaster. 

PART  132— RRE-PflOTECnON 
EQUIPMENT 

Subpart  A— Fira  Mam 

dvC* 

132.100  GeneraL 

132.110  Piping. 

132.120  Fire  piunps. 

132.130  Fire  sUtlons. 

Subpart  B— Portable  and  Samiportabia 
Rra  Extinguishars 

132.210    aaraificaUon. 
132.220    Installation. 
132.230    Spare  charges. 
132.240    Stowage  of  Mmipoitable  fire 
extinguishns. 
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Subpart  C— Miacallanaous 

132.310    Fixed  fire-extinguishing  systems 
for  paint  locken. 

132.320    Helicopter-landing  decks. 

132.330    Fire  monitors. 

132.340    Equipment  installed  although  not 
required. 

132.350    TesU  and  inspections  of  fire- 
extinguishing  equipment 

132.360    Fire  axes. 

132.370    Added  requirements  for  fixed 
independent  and  portable  tanks. 
Authority:  46  U.S.C.  3306;  49  CFR  1.46. 

Subpart  A^-Hra  Main 


{132.100 

(a)  Except  as  provided  by  paragraphs 
(b)  and  (c)  of  this  section,  each  vessel 
must  be  equipped  with  a  fire  main  that 
complies  with  this  sub(>art. 

(b)  Each  vessel  of  less  than  100  gross 
tons  and  not  more  than  19.8  meters  (65 
feet)  in  length  may  have,  instead  of  a 
fire  main  that  complies  with  this 
subpart,  a  hand-operated  piunp  and  a 
hose  capable  of  providing  an  effective 
stream  of  water  to  each  part  of  the 
vessel. 

(c)  A  garden  hose  of  nominal  inside 
diameter  of  at  least  16  millimeters  (5/8- 
inch)  complies  with  paragraph  (b)  of 
this  section  if  the  hose  is — 

(1)  Of  good  commercial  grade  and  is 
constructed  of  an  inner  rubber  tube, 
plies  of  braided-febric  reinforcement, 
and  an  outer  cover  made  of  rubber  or 
equivalent  fire-resistant  material;  and 

(2)  Fitted  with  a  commercial  garden- 
hose  nozzle  of  high-grade  bronze  or 
equivalent  metal  capable  of  providing  a 
solid  stream  and  a  spray  pattern. 

S  138.110    Piping. 

(a)  Except  as  provided  for  liftboats  by 
§  134.180  of  this  subchapter,  each 
fitting,  flange,  valve,  and  nm  of  piping 
must  meet  the  applicable  requirements 
of  part  128  of  this  subchapter.  Piping 
must  be — 

(1)  Hot-dip  galvanized; 

(2)  At  least  extra-heavy  schedule;  or 

(3)  Of  a  suitable  corrosion-resistant 
material. 

(b)  Each  distribution  cut-off  valve 
must  be  marirad  in  compliance  with 
§  131.820  of  this  subchapter. 

f  132.120   Fira  pumps. 

(a)  Except  as  provided  by  §  132.100(b) 
of  this  subpart,  each  vessel  must  be 
equipped  with  one  self-priming  power- 
driven  fire  pump  capable  of  delivering 

a  single  stream  of  water  from  the  highest 
hydrant,  through  the  hose  and  nozzle  at 
a  Pitot-tube  pressure  of  at  least  345  kPa 
(50  psi  (pounds  per  square  inch]). 

(b)  Each  fire  pump  must  be  fitl»d  on 
the  discharge  side  with  a  pressure 


(c)  Each  fire  piunp  must  be  fitted  on 
the  discharge  side  with  a  relief  valve  set 
to  relieve  at  either  172  kPa  (25  psi)  in 
excess  of  the  pressure  necessary  to 
maintain  the  requirements  of  paragraph 
(a)  of  this  section  or  862  kPa  (125  psi), 
whichever  is  greater.  The  relief  valve  is 
optional  if  the  ptmip  is  not  capable  of 
developing  pressure  exceeding  the 
greater  amotmt. 

(d)  If  two  propulsion  engines  are 
installed,  the  piunp  required  by 
paragraph  (a)  of  this  section  may  be 
driven  by  one  of  the  engines.  If  only  one 
propulsion  engine  is  installed,  the 
pump  must  be  driven  by  a  source  of 
power  independent  of  the  engine. 

(e)  If  two  fire  pumps  are  installed,  and 
if  one  pump  remains  available  for 
service  on  the  fire  main  at  any  time,  the 
other  pump  may  be  used  for  other 
purposes. 

(fj  Each  fire  pump  must  be  capable  of 
providing  the  quantity  of  water  required 
to  comply  with  paragraph  (a)  of  this 
section  while  meeting  any  other 
demands  placed  on  it,  as  by  a  branch 
line  coimected  to  the  firajnain  iat 
washing  the  anchor  or  the  deck. 

(g)  No  branch  line  may  be  directly 
coimected  to  the  fire  main  except  for 
fighting  fires  or  for  washing  the  anchor 
or  the  deck.  Each  discharge  line  for  any 
oihet  purpose  must  be  clearly  marked 
and  must  lead  bova  a  discharge 
manifold  near  the  fire  pump. 

(h)  When  a  fire  monitor  is  connected 
to  the  fire  main  system,  it  must  lead 
from  a  discharge  manifold  near  the  firo 
pump. 

(i)  The  total  cross-sectional  area  of 
piping  leading  from  a  fire  pump  may 
not  be  less  than  that  of  the  pump- 
discharge  outlet 

(j)  In  no  case  may  a  pump  connected 
to  a  line  for  flammable  or  combustible 
liquid  be  used  as  a  fire  pump. 

(k)  A  fire  pump  must  oe  capable  of 
both  manual  operation  at  the  pump  and. 
if  a  remote  operating  station  is  fitted, 
operation  at  that  station. 

{132.130   FiraataUons. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  ire  stations  must  be 
so  numerous  and  so  placed  that  eech 
part  of  the  vessel  accessible  to  persons 
aboard  while  the  vessel  is  being 
operated,  and  each  cargo  hold,  are 
reachable  by  at  least  two  effective  spray 
patterns  of  water.  At  least  two  such 
patterns  must  come  from  separate 
hydrants.  At  least  one  must  come  fiiHn 
a  single  length  of  hose. 

(b)  Each  part  of  the  main  machinery 
space,  including  the  shaft  alley  if  it 
contains  space  assigned  for  the  stowage 
of  combustibles,  must  be  reachable  by  at 
least  two  streams  of  water.  Each  stream 


must  come  from  a  single  length  of  hose, 
from  a  separate  fire  station. 

(c)  Each  fire  station  must  be 
numbered  in  compliance  with  §  131.830 
of  this  subchapter. 

(d)  Each  part  of  the  fire  main  on  a 
weather  deck  must  be  either  protected 
against  freezing  or  fitted  with  cut-out 
valves  and  drain  valves  so  that  exposed 
parts  of  the  piping  may  be  shut  off  and 
drained  in  freezing  weather.  Except 
when  closed  against  freezing,  the  cut- 
out valves  must  be  sealed  open. 

(e)  Each  outiet  at  a  fire  hydrant  must 
be  at  least  38  millimeters  (1  Vz  inch)  in 
diameter  and,  to  minimize  the 
possibility  of  kinking,  must  be  fitted  so 
that  no  hose  leads  upward  from  it 

(f)  Each  fire  station  must  be  equipped 
with  a  spanner  suitable  for  use  on  the 

'  hose  there. 

(g)  Each  fire  station  must  have  at  least 
one  length  of  fire  hose.  Each  hose  on  the 
station  must  have  a  fire  nozzle  approved 
under  subpart  162.027  of  this  chapter 
that  can  discharge  both  solid  stream  and 
water  spray. 

(h)  Each  pipe  and  fire  hydrant  must 
be  placed  so  that  the  fire  hose  may  be 
easily  coupled  to  them.  Each  station 
must  be  readily  accessible.  No  deck 
cargo  may  interfere  with  access  to  the 
stations;  each  pipe  must  run  as  fer  away 
fiom  this  cargo  as  practicable,  to  avoid 
risk  of  damage  by  the  cargo. 

(i)  Each  fire  hydrant  or  "Y"  branch 
mtist  be  equipped  with  a  valve  such  thai 
the  fire  hose  may  be  removed  while 
there  is  pressure  on  the  fire  main. 

(|)  Each  fire  hydrant  connection  must 
be  of  brass,  bronze,  or  equivalent  metal. 
The  threads  of  fire  hose  couplings  must 
be  of  brass  or  other  suitable  corrosion- 
resistant  material  and  comply  with 
NFPA1963. 

(k)  Each  fire  hydrant  must  have  a  fire 
hose  15.2  meters  (50  feet)  in  length, 
with  a  minimum  diameter  of  38 
millimeters  (1 V^  inches),  connected  to 
an  outiet.  for  use  at  any  time. 

(I)  No  fire  hose,  when  part  of  the  fire 
equipment,  may  be  used  for  any 
piupose  except  fire-fighting,  fire  drills, 
and  testing. 

(m)  A  suitable  hose  rack  or  odief 
device  must  be  provided  for  each  fire 
hose.  Each  rack  on  a  weather  deck  must 
be  placed  so  as  to  protect  its  hose  from 
heavy  weather. 

(n)  Each  section  of  fire  hose  must  be 
lined  commercial  fire  hose,  or  lined  fire 
hose  that  meets  Standard  19  of 
Underwriters  Laboratories,  Inc.  (UL). 
Hose  that  bears  the  UL  label  as  lined  fira 
hose  complies  with  this  section. 
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Subpart  B— Portable  and  Semiportabla 
Rr»  Extinguiabers 

1132.210    CtassmcatioA. 

(a)  Each  portable  fire  extinguisher  and 
semiportable  fire  extinguisher  is 
classified  by  a  symbol  combining  letter 
and  number.  The  letter  indicates  the 
type  of  fire  that  the  unit  shoidd 
extinguish:  the  number  indicates  the 
relative  size  of  the  unit. 

(b)  The  types  of  fire  are  the  following: 


(1)  "A"— fires  in  ordinary 
combustible  materials,  where  the 
quenching  and  cooling  effect  of 
quantities  of  either  water  or  solutions 
containing  large  percentages  of  water  is 
essential. 

(2)  "B"— fires  in  flammable  liquids, 
greases,  and  the  like,  where  the 
blanketing  effect  of  a  smothering-agent 
is  essential. 

(3)  "C" — fires  in  electrical  equipment, 
where  the  use  of  nonconducting 
extinguishing-ageht  is  essential. 

TABLE  132.210 


(c)  The  sizes  of  units  run  from  "I"  for 
the  smallest  to  "V"  for  the  largest.  Sizes 
I  and  n  are  portable  fire  extinguishers: 
sizes  in,  IV,  and  V,  which  exceed  25 
kilograms  (55  poimds]  in  gross  weight, 
are  semiportable  fire  extinguishers  and 
must  be  fitted  with  suitable  hose  and 
nozzle  or  other  practicable  means  to 
cover  any  part  of  the  space  involved. 
Typical  portable  and  semiportable  fire 
extinguishers  are  set  forth  by  Table 
132.210  of  this  section. 


Classrfication 


Type 


A 

B 

B  — 

B 

B 

B 

C  — 


Size 


H  . 

m 

IV 
V  . 
I  . 

n . 


Haion1211.  1301.  and 

1211-1301  mixtures  kgs. 

(lbs.) 


1.13(2%) 
4,5  (10)  ..- 


1.13  (2Vi) 
4.5  (10)  .... 


Foam,  Mefs  (gallons) 


9.46  (2'/t) 


9.46  (2'/k) 
45.4  (12)  .. 
75.7  C20)  .. 
151.4  (40) 


Caitxxi  dioxide,  kgs.  (I».) 


1.8(4) 

6.8  (15) 

15.9  (35)  «... 

22.6  (50) 

453  (100)  .... 

1.8  (4) 

6.8  (15)  .-... 


Drychemi- 
cais.f 
(t».) 


0.91  (2) 
4.5  (10) 
9(20) 
13.6  (30) 
22.6  (50) 
.91  (2) 
4.5  (10) 


(d)  Each  portable  fire  extinguisher  and 
semiportable  fire  extinguisher  must 
have  permanently  attached  an 
identification  plate  that  gives  the  name 
of  the  extinguishing-agent,  the  capacity 
of  the  agent  in  liters  (gallons)  or 
kilograms  (pounds),  the  classification  of 
the  extinguisher  expressed  by  letter  or 


letters  indicating  the  type  or  types  of 
fire  for  which  it  is  intended,  and  the 
identifying  mark  of  the  manufacturer. 


1132.220 

(a)  Each  portable  fire  extinguisher 
approved  under  subpart  162.028  of  this 
chapter  and  each  semiportable  fire 


extinguisher  approved  imder  subpart 
162.039  of  this  chapter  must  be  installed 
in  compliance  writh  Table  132.220  of 
this  section.  The  placement  of  each 
extinguisher  must  satisfy  the  cognizant 
CXUMI,  who  may  also  deem  added 
extinguishers  necessary  for  the  proper 
protection  of  the  vessel. 


TABLE  132.220.— Carriage  of  Portable  and  Semiportable  Fire  Extinguishers 


Space 


SaJety  areas:  Communicating  passageways 


Pilottxxjse 

Service  spaces:  Galleys 

Paint  lockers - 

Accessible  baggage  and  storerooms 


Work  shops  and  similar  spaces  

Machinery  spaces:   lntemakx>mbustion 
pulsion-machinery. 


pro- 


Electhc  propulsion  motors  or  generators  of 
open  type. 

Auxiliary  spaces:  Internal  combustion 

Electric  motors  and  emergency  generators  .... 


Classilication  (see  §  132.210) 


A-ll 

C-l 

B-llorC-11 

B-« 


A-ll. 
B-ll  . 

B-m 

C-ll. 

B-ll  . 
C-ll. 


NumtwrarxJ  placament 


1.  In  each  main  passageway,  not  more  than  45.7  malers  (150 
leet)  apart  (permissible  in  stainways). 

2.  In  vicinity  of  exit. 

1.  For  each  230  square  meters  (2.500  leet*)  or  fractton  there- 
of, suitable  for  hazards  Involved. 

1 .  Outside  space,  in  vicinrty  of  exit 

1.  For  each  230  square  meters  (2.500  teef*)  or  fractkw  there- 
of,  kKaled  in  vkanity  of  exits,  either  inskle  or  outside 


(^)  htot  required  where  a  fixed  gaseous  lire-extinguishing  system  •  Installed. 
(2)  Not  required  on  vessels  of  less  than  300  gross  Ions. 


1.  Outside  space  in  vicinity  of  exit. 

1.  For  each  1.000  brake  horsepower,  but  not  fewer  than  2  nor 

more  than  6. 
1.  Required.  V).  fO 
1.  For  each  propulskm  motor  or  generator  unit 

1.  Outside  space  in  vicinity  of  exit.  (^ 

1.  Outside  space  in  vicinity  of  exit  Q 


(b)  Each  semiportable  fire 
extinguisher  must  be  mounted  or 
otherwise  placed  in  the  open  so  as  to  be 
readily  visible. 

(c)  Except  as  provided  by  paragraph 
(d)  of  this  section,  each  portable  fire 
extinguisher  must  be  mounted  or 


otherwise  placed  in  the  open  or  behind 
glass  so  as  to  be  readily  visible. 

(d)  A  portable  fire  extinguisher  may 
be  motmted  or  otherwise  placed  in  an 
eaclosure  together  with  the  fire  hose,  if 
the  enclostire  is  marked  in  compliance 
with  §  131.830  of  this  subchapter. 


(e)  Each  portable  fire  extinguisher  and 
its  station  must  be  numbered  to  comply 
with  §  131.835  of  this  subchapter. 

(f)  No  portable  or  semiportable  fira  . 
extinguisher  with  a  nameplate 
indicating  that  it  needs  protection  from 
freezing  may  be  mounted  or  otherwise 


Federal  Register  /  Vol.  62.  No.  182  /  Friday.  September  19.  1397  /  Rules  and  Regulations     49351 


placed  where  freezing  temperatures  are 
foreseeable. 

1132.230    Spars  charges. 

(a)  Except  as  provided  by  paragraph 
(b)  or  (c)  of  this  section,  each  vessel 
must  carry  spare  charges  for  50  percent 
of  the  portable  fire  extinguishers 
required  by  §  132.220  of  this  subpart 

(b)  Rather  than  comply  with 
paragraph  (a)  of  this  section,  a  vessel 
may  carry  one  extra  portable 
extinguisher  of  the  same  classification. 

(c)  If  extinguishers  of  a  particular 
classification  cannot  be  readfly 
recharged  by  crew  members,  a  vessel 
must —  rather  than  comply  with 
paragraph  (a)  of  this  section — carry  one 
more  extinguisher  of  that  classification. 

(d)  Each  spare  charge  must  be 
packaged  so  as  to  minimize  the  hazards 
to  personnel  recharging  the 
extinguishers. 

§132.240    Stowage  of  asiiilpoiiabia  lira 

The  frame  or  support  of  each ' 
semiportable  fire  extinguisher  of  size  HI, 
IV,  or  V  must  be  secured  to  prevent  the 
extinguisher  from  shifting  in  heavy 
weather. 

Subpart  C-Misoa«anaou» 

§132.310    Fbiadflf»«rtlngulsMng  systems 
tor  paM  locfcara. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  a  fixed  gaseous  fire- 
extinguishing  system  or  another 
approved  fixed  fire-extinguishing 
systun  must  be  installed  in  each  paint 
locker. 

(b)  No  fixed  fire-extinguishing  system 
need  be  installed  in  a  paint  lockar  that 
is — 

(1)  Less  than  1.7  cubic  meten  (60 
cubic  fiaet)  in  voliune; 

(2)  Accessible  only  from  the  weather 
deck;  and 


(3)  Not  adjacent  to  a  tank  for 
flammable  or  combustible  liquid. 

(c)  Each  fixed  fire-extinguishing 
system  installed  must  compfy  wiSi  part 
95  of  this  chapter  or  be  approved  by  the 
Ck)mmanding  Officer,  Muine  Safety 
(Henter. 

§132.320    Hailcopter-landlng  decks. 

Each  vessel  with  a  helicopter-landing 
deck  must  meet  the  fire  fighting 
requirements  of  part  108  of  this  chapter. 

§132.330    FIra  monNoia. 

(a)  Each  fire  monitor  of  the  fire  main 
system  must  be  fitted  with  a  shut-off 
valve  at  the  monitor  and  at  the 
connection  to  the  fire  main  discharge 
manifold  required  by  §  132.120(h)  of 
this  part 

(b)  Fire  monitor  piping  must  comity 
with  §  132.110  of  this  part 

(c)  Each  fire  monitor  must  be 
protected  against  over-pressure. 

§132.340    Equipmsnt  hwtaNad  aitttough 
not  faqulfad. 

A  vessel  may  install  equipment  for 
detection  of  and  protection  against  fires 
beyond  that  required  by  this  subchapter, 
unless  the  excess  equipment  in  any  way 
endangers  the  vessel  or  the  persons 
aboard.  This  equipment  must  be  listed 
and  labeled  by  a  nationaUy  recognized 
testing  laboratory. 

§132.350   Taataandinapaeltonaoffifa- 
axMnguiahing  equipmant 

(a)  Each  master  of  a  vessel  shall 
ensure  that  the  tests  and  inspections,  of 
fire-extinguishing  equipment,  described 
by  paragraph  (b)  of  this  section  are 
performed— 

(1)  EveiY  12  months;  or 

(2)  Not  later  than  the  next  inspection 
for  certification,  unless  the  total  time 
from  the  date  of  the  last  tests  and 
inspections  exceeds  15  months. 

(b)  The  master  shall  provide 
satisfactory  evidence  of  the  sovicing  of 


fire-extinguishing  equipment,  required 
by  paragraph  (c)  of  this  section,  to  the 
marine  inspector.  If  any  of  die 
equipment  or  records  have  not  been 
properly  maintained,  a  qualified 
servicing  fricilify  may  be  required  to 
perform  the  required  inspections,    * 
maintenance,  and  hydrostatic  tests. 

(c)  The  following  tests  and 
inspectirais  of  fire-extinguishing 
equipment  must  be  performed  by  the 
owner,  operator,  or  master,  or  by  a 
qualified  servicing  Cacilify,  to  verify 
compliance  with  paragraph  (a)  of  this 
section: 

(1)  Each  portable  fire  extinguisher 
must  be  inspected,  maintained,  and 
hydrostatically  tested  as  required  by 
C3upter  4  of  NFPA  10  with  the 
frequency  specified  by  NFPA  10. 
Caibon-dioxide  and  hakm  portable  fire 
extinguishers  must  be  refilled  when  the 
wei^t  loss  of  net  content  exceeds  that 
specified  for  fixed  systems  by  Table 
132.350.  Further,  each  must  be 
examined  for  excessive  corrosion  and 
for  general  conditioit  A  tag  issued  by  a 
qualified  servicing  facilify,  and  attat^ied 
to  each  extinguisher,  will  be  acceptable 
evidence  that  the  necessary 
maintenance  has  been  conducted. 

(2)  Each  semiportable  fira 
extinguisher  and  each  fixed  fire- 
extinguishing  system  must  be — 

(i)  Inspected  and  tested  as  required  by 
Table  132.350  of  this  subpart; 

(ii)  Inspected,  tested,  and  marked  as 
required  by  §§  147.60  and  147.65  of  this 
chaptw; 

(ill)  Inspected  to  ensure  that  piping, 
controls,  and  valves  are  in  good  general 
condition  with  no  excessive  corrosion; 
and 

(iv)  Inspected  and  tested  to  determine 
that  alarms  and  ventilation  shutdowns 
for  each  fire-extinguishing  system 
operate  properfy. 


Table  132.350.— Tests  of  Semiportable  and  Fixed  Fire-Extinguishing  Systems 


Type  of  system 


Carbon  dioxide 


Halon 


Dry  chemical  (cartridge-operated) 

Dry  chemical  (stored  pressure)  ... 
Foam  (stored  pressure) 


Test 


Weigh  cylinders.  Recharge  if  weight  loss  exceeds  10%  of  weight  of  charge.  Test  lime  dslays,  ^wms.  «id 
ventilation  shutdowns  with  cartxxi  dioxide,  nitrogen,  or  other  nonllanwnable  gas  as  staled  in  the  manufac- 
turer^ instruction  manual.  Inspect  hoses  and  nozzles  to  be  sure  they  are  dean. 

Weigh  cylinders.  Recharge  H  weight  loss  exceeds  5%  of  weight  of  charge.  If  the  system  has  a  pressure 
gauge,  also  recharge  if  pressure  loss  (adjusted  for  temperature)  exceeds  10%.  Test  time  delays,  aianns, 
and  ventilation  shutdowns  with  carbon  dioxide,  nitrogen,  or  other  nonflammable  gas  as  stated  in  the  manu- 
facturer's instructtoo  manual.  Inspect  hoses  and  nozzles  to  be  sure  they  are  dew. 

Examine  pressure  cartridge  and  replace  if  end  is  punctured  or  if  cartridge  has  lealced  or  is  in  unsuHabts  oor>- 
dltion.  Inspect  hose  and  nozzle  to  see  that  they  are  dear.  Insert  charged  cartridge.  Ensure  Ihrt  dry  chemi- 
cal is  free-flowing  (not  caked)  and  that  extinguisher  contains  full  charge. 

See  that  pressure  gauge  Is  in  opera  ting  range.  If  not,  or  H  seal  is  broken,  weigh  or  othenvise  detennine  that 
extinguisher  is  fully  charged  with  dry  chemk»l.  Recharge  if  pressure  is  tow  or  if  dry  chemical  is  needed. 

See  that  pressure  gauge,  if  there  is  one,  is  in  operating  range.  If  it  is  not.  or  if  seal  is  broken,  weigh  or  other- 
wise determine  that  extinguisher  is  fully  charjjed  with  foam.  Recharge  if  pressurs  is  tow  or  if  toam  is  need- 
ed. Replace  premixed  agent  every  3  years. 
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(3)  The  fire-main  system  must  be 
operated,  and  the  pressure  checked  at 
the  remotest  and  highest  oudets.  Each 
fire  hose  must  be  subjected  to  a  test 
pressure,  equivalent  either  to  the 
ipaicinml  pressure  to  which  it  may  be 
subjected  in  service  or  to  690  kPa  (100 
psi),  whichever  is  greater. 

(4)  All  systems  for  detecting  smoke 
and  fire,  including  sensors  and  alarms, 
must  be  inspected  and  tested. 

f132.af0    Flraana. 

(a)  Each  vessel  of  less  than  100  gross 
tons  must  carry  one  fire  axe. 

(b)  Each  vessel  of  100  or  more  gross 
tons  must  carry  two  fire  axes. 

(c)  Each  fire  axe  must  be  so  placed  as 
to  be  readily  available  in  an  emergency. 

(d)  Each  fire  axe  must  be  so  placed  in 
the  open  or  behind  glass  that  it  is 
readily  visible,  except  that,  if  the 
enclosure  is  marked  in  compliance  with 
§  131.830  of  this  subchapter,  the  axe 
may  be  placed  in  an  enclosure  togethw 
widi  the  fire  hose. 

f  132.370    Added  raquiranwnti  tor  fixad 
indipendant  and  portaMa  tanks. 

(a)  When  carrying  fixed  independent 
tanks  on  deck  or  portable  tanks  in 
compliance  with  §125.110  of  this 
subchapter,  each  vessel  must  also 
comply  with  §§  98.30-37  and  98.30-39 
of  this  chapter. 

(b)  When  carrying  portable  tankif  in 
compliance  with  §  125.120  of  this 
subchapter,  each  vessel  must  also 
comply  with  49  CFR  176.315. 

PART  134— ADDED  PROVISIONS  FOR 
UFTBOATS 

Sec. 

134.100  Applicability. 

134.110  Initial  inspection. 

1 34. 1 20  Inspection  for  certification. 

134.130  New  construction. 

134.140  Structural  standards. 

134.150  Liftboat-)acking  systems. 

134.160  Freeboard  markings. 

134.170  Operating  manual. 

-  134.180  Piping  for  fire-main  suction. 
Aothortty:  46  U.S.C.  3306;  49  CFR  1.46. 

f  134.100    ApplicabHHy. 

This  part,  as  well  as  parts  125  through 
133  of  this  subchapter,  applies  to  each 
liftboat  of  United  States  flag  to  which 
this  subchapter  applies. 

f  134.110    Initial  inspection. 

Liftboat  iacking  systems,  liftboat  legs, 
liftboat  leg  pads,  and  arrangements  for 
supply  of  water  to  fire  mains,  as  well  as 
the  items  Hsted  by  §  126.340  of  this 
subchapter,  will  normally  be  inspected 
during  the  initial  inspection  to 
determine  whether  the  liftboat  was  built 
in  compliance  with  developed  plans 
and  meets  applicable  regulations. 


f  134.120    Inspection  tor  carUflcation. 

Liftboat  jacking  systems.  liftboat  legs, 
liftboat  leg  pads,  and  arrangements  for 
supply  of  water  to  fire  mains,  as  well  as 
the  items  listed  by  §  126.430  of  this 
subchapter,  will  normally  be  inspected 
during  an  inspection  for  certification  to 
determine  whether  the  liftboat  is  in 
satisfactory  condition  and  fit  for  the 
service  intended. 

§  134*130    New  constmcUon. 

Each  applicant  for  aaxiriginal 
Certificate  of  Inspection  and  for 
approval  of  plans  must  submit,  as  well 
as  three  copies  of  those  required  by 
§  127.110  of  this  subchapter,  three 
copies  of  the  following  plans: 

(a)  Operating  Manual  for  Liftboats. 

(b)  Legs,  details  of  supporting 
structure,  and  structural  calculations. 


1134.140   Strueturaii 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  each  liftboat  must 
comply  with  the  ABS's  "Rules  for 
Building  and  Classing  Mobile  Offshore 
Drilling  Units",  assuming  a  steady  wind 
speed  of  100  knots  for  liftboats  in 
unrestricted  service,  and  70  knots  for 
liftboats  in  restricted  service  under 
normal  operating  conditions  and  100 
knots  under  severe  storm  conditions,  as 
follows: 

(1)  The  main  hull  structure,  legs,  and 
supporting  struct\ire  mtist  comply  with 
Section  3/4.3  of  the  Rules. 

(2)  The  calculations  required  by 
Section  3/4.3  of  the  Rules  must  assume 
the  vessel  to  be  in  the  most  adverse 
loading  conditions  described  by 
Sections  3/2.1  and  3/4.1  of  the  Rules. 

(3)  Unless  otherwise  agreed  upon  by 
the  Commandant  (G-MSE),  the 
calculations  on  column-buckling 
required  by  Section  3/4.3  of  die  Rules, 
must  employ  an  efiective-lengtb  factor, 
"K",  of  not  less  than  2.0. 

(4)  The  calculations  on  single^rack 
jacking  systems  required  by  Sections  3/ 
2.1  and  3/4.1  of  the  Rules  must  include 
an  extra  bending  moment  caused  by  the 
most  adverse  eccentric  loading  of  the 


(b)  Standards  of  classificatic^ 
societies  other  than  the  ABS,  and  other 
established  standards  acceptable  to  the 
Commandant  (G-MSE),  may  be  used. 

(c)  Upon  submittal  of  the  plans 
required  by  §§  127.110  and  133.130  of 
this  subchapter,  the  standard  used  in 
the  design  must  be  specified. 

(d)  If  no  establisheid  standard  is  used 
in  the  design,  etailed  design 
calculations  must  be  submitted  with  the 
plans  required  by  §§  127.110  and 
133.130  of  this  subchapter. 


f134.1S0    LlflboaHacking  systems. 

(a)  For  this  subchapter,  liftboat 
jacking  systems  are  vital  systems  and 
must  comply  with  Sections  4/1.13.1 
through  4/1.13.3  of  the  ABS's  "Rides  for 
Building  and  Classing  Mobile  Ofishore 
Drilling  Units"  as  well  as  meet  the 
applicable  requirements  of  part  126  of 
this  subchapter. 

(b)  Each  control  system  for  a  lifttx>at 
jacking  system  must  be  designed  so  that 
loss  of  power,  loss  of  pressure  in  the 
hydraulic  system,  or  low  hydraulic-fluid 
level  will  activate  a  visible  and  audible 
alarm  at  the  operating  station  and  will 
not  result  in  the  liftboat's  uncontrolled 
descent 

§134.100    freeboard  markings. 

Freeboard  markings  required  by 
§  1 74.260  of  this  subchapter  must  be 
both  permanenUy  scribed  or  embossed 
and  pcunted  virhite  or  yellow  on.  a  dark 
bacli^round. 

f  134.170   Operating  menuaL 

(a)  Each  liftboat  must  have  aboard  an 
operating  manual  approved  by  the  Coast 
Guard  as  complying  with  this  section. 

(b)  The  operating  manual  must  be 
available  to,  and  written  so  as  to  be 
easily  understood  by,  the  crew  members 
of  the  liftboat  and  mtist  include  the 
following: 

(1)  A  table  of  contents  and  general 
index. 

(2)  A  general  description  of  the  vessel, 
including — 

(i)  Major  dimensions; 

(ii)  Tonnages;  and 

(iii)  Load  capacities  for — 

(A)  Various  cargoes; 

(B)  Crane  hook;  and 

(C)  Helicopter-landing  deck. 

(3)  Designed  limits  for  each  mode  of 
operation,  including — 

(i)  Draft; 

(ii)  Air  gap; 

(iii)  Wave  height; 

(iv)  Wave  period; 

(v)  Wind; 

(vi)  Current; 

(vii)  Temperatures;  and 

(viii)  Other  enviromnental  factors. 

(4)  The  heaviest  loads  allowable  on 
deck. 

(5)  Information  on  the  use  of  any 
special  cross-flooding  fittings  and  on  the 
location  of  valves  that  may  reqtiire 
closure  to  prevent  progressive  flooding. 

(6)  Guidance  on  preparing  the  vessel 
for  heavy  weather  and  on  what  to  do 
when  heavy  weather  is  forecast, 
including  when  critical  decisions  or 
acts — such  as  leaving  the  area  and 
heading  for  a  harbor  of  safe  refuge,  or 
evacuating  the  vessel — should  be 
accomplished. 

(7)  Guidance  on  operating  the  vessel 
while  changing  mode  and  while 
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preparing  the  vessel  to  make  a  move, 
and  information  on  how  to  avoid 
structural  damage  from  shifting  loads 
diuing  heavy  weather. 

(8)  mformation  on  iidierent 
operational  limitations  for  each  mode 
and  on  rhanging  modes,  including 
preloadins  instructions. 

(9)  Guioance  on  the  proper 
procedures  for  discovwing  the  flooding 
of  a  normally  buoyant  leg  or  leg  pad, 
precautionary  information  concerning 
the  effects  on  stability  of  flooded  legs, 
and  what  to  do  upon  discovering  the 
flooding  of  a  normally  buoyant  leg  or  leg 
pad. 

(10)  A  description,  a  diagram, 
operating  guiduice  fbr  theoilge  system, 
and  an  alternative  method  of 
dewatering. 

(11)  A  general  arrangement  diagram 
showing  the  locations  of — 

(i)  Watertight  and  weathertight 
compartments; 

(ii)  Openings  in  the  huU  and 
structure; 

(iii)  Vents  and  closiu«s; 

(iv)  Shutdowns  for  mechanical  and 
electrical  emergencies,  and  for 
emergencies  affecting  ventilation; 

(v)  Alarms  for  flooding  and  lot  too- 
high  and  too-low  levels; 

(vi)  Fire  and  gas  detectora;  and 

(vii)  Access  to  diffisrent  compartments 
and  decks. 

(12)  A  list  of  shutdown  locations  for 
emergencies  and  guidance  on  restarting 
mechanical  and  electrical  equipment 
and  equipment  fw  ventilation  after 
shutdowns. 

(13)  A  diagram  of  the  hazardous 
locations  (if  applicable). 

(14)  A  diagram  of  the  emergency- 
power  system. 

(15)  Stability  information  set&ig  forth 
the  maximum  allowable  height  of  the 
center  of  gravity  in  relation  to  draft  data, 
displacement,  and  other  applicable 
parameters  unique  to  the  design  of  the 
imit  to  determine  compliance  with  the 
intact  and  damage  stability  criteria, 
imder  §§  174.250  and  174.255  of  this 
chapter. 

(16)  Ctirves  of  form  as  required  under 
§  170.075(aK3)  of  Uiis  chapter. 

S  134.180    Piping  tor  fire-main  suction. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  suction  lines  must 
comply  with  S  132.110  of  this 
subchapter. 

(b)  Suction  lines  that  extend  below 
the  main  deck  outside  the  hull  plating 
and  that  supply  the  fire  {lump  with  the 
liftboat  in  the  elevated  mode  must  be 
metallic,  imless  they  comply  with 
§  56.60-25(c)  of  this  chapter  for  vital 
fresh-water  and  salt-water  service, 
except  that  they  may  be  of  unlimited 
lengdi. 


PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

6.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Aatliortty:  43  U.S.C  1333;  48  U.S.C.  2103, 
3306.  3703;  E.O.  12234,  45  FR  58801,  3  CFR. 
1980  Comp.,  p.  277;  49  CER  1.46. 

9.  In  §  170.055.  revise  paragraph  (g)  to 
read  as  follows: 


f  170.066    DeWnWona  concerning  a 


igi  Downfhoding  angle  means,  except 
as  specified  by  §§  171.055(f),  172.090(d). 
173.095(e),  174.015(b),  and 
174.035(b)(2)  of  this  chapter,  the  static 
angle  firom  the  intersection  of  the 
vessel's  centerUne  and  waterline  in 
calm  water  to  the  first  opening  that 
cannot  be  closed  watertight  and  through 
which  downflooding  can  occur. 


PART  174-8PECIAL  RULES 
PERTAINING  TO  VESSELS  OF 
SPEaFIC  TYPES 

10.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authnity:  42  U.S.C  9118,  9119,  9153;  43 
U.S.C.  1333:  46  U.S.C.  3306,  3703;  E.O. 
12234,  45  FR  58801.  3  CFR.  1980  Conqi..  p: 
277;  49  CFR  1.46. 

11.  In  §  174.005,  redesignate 
paragraphs  (g)  and  (h)  as  paragraphs  (f) 
and  (g).  respectively,  to  read  as  follows: 

1174.006    ApplicabUlty. 

•        *        •        •        • 

(f)  Offshore  supply  vessel  inspected 
imder  subchapter  L  of  this  chapter. 

(g)  Liftboat  mspected  under 
subchapter  L  of  this  chapter 

12.  Revise  subpart  G  of  part  174  to 
read  as  follows: 

SubfMTt  G— Special  Rules  Pertaining 
to  Offshora  Supply  Vassals 

174.180    AppUcabiiity. 

174.185    Intact  stability. 

174.190    Collision  lailkheMls. 

174.195    Bulkheads  in  machinery  spaces. 

174.200    Damaged  stability  in  machinery 

spaces  fbr  ail  OSVs. 
174.205    Additional  damaged  stability  fbr 

OSVs  carrying  more  than  16  o^hore 

woricers. 
174.207    Damaged  stabitity  criteria. 
174.210    Wateitigfat  doors  in  watertight 

bulkheads. 
1 74.215    Drunage  of  weather  deck 
174.220    Hatches  and  coamings. 
174.225    Hull  penetrations  and  shell 

connections. 


subchapter  L  of  this  chapter,  must 
comply  with  this  subpart 

1174.186   IntaelelabNIty. 

(a)  Each  OSV  must  be  shown  by 
design  calcidations  to  meet,  under  each 
condition  of  loading  and  operation,  the 
minimal  requirements  for  metacentric 
height  (GM)  in  §  170.170  of  this  chapter, 
and  in  either  §  170.173  of  this  chaptec 
or  paragraphs  (b)  through  (e)  of  this 
secticm. 

(b)  The  area  imder  each  righting  arm 
curve  must  be  at  least  0.08  meter- 
radians  (15  foot-degrees)  up  to  the 
smallest  of  the  following  angles: 

(1)  The  angle  of  rmnriTnnm  righting 
arm; 

(2)  The  downflooding  angle;  or 

(3)  40  degrees. 

(c)  The  downflooding  angle  must  not 
be  less  than  20  degrees. 

(d)  The  righting  arm  curve  must  be 
positive  to  at  least  40  degrees. 

(e)  The  freeboard  at  the  stem  must  be 
equal  to  the  freetxiard  calculated  to 
comply  with  subchapter  E  of  this 
chapter  or  to  the  value  taken  from  Table 
174.185,  whichever  is  less. 

(f)  For  paragraphs  (b)  and  (d)  of  this 
section,  at  each  angle  of  heel  an  OSVs 
righting  arm  may  be  calculated 
considering  either — 

(1)  The  vessel  is  permitted  toirim  free 
until  the  trimming  moment  is  zero;  or 

(2)  The  vessel  does  not  trim  as  it 
heels. 

(g)  For  the  purpose  of  paragraphs  (b) 
and  (d)  of  this  section,  the  method  of 
calculating  righting  arms  chosen  must 
be  the  same  for  all  calculations. 

Table  174.185.— *4inih«ial 
Freeboard  at  the  Stern 


Freeboerd 

LBP  In  meters  (toet) 

at  stem  In 

IIRMIIUIOIJI 

(Inches) 

Less  than  20  (65) 

300(12) 
380(15) 

20  (65)  but  less  ttian  30  (100) .... 

30  (100)  but  less  than  40  (130)  .. 

400(18) 

40  (130)  but  less  tt«n  50  (155)  .. 

500(20) 

50  (155)  but  less  than  60  (190)  .. 

560(22) 

60  (190)  but  less  than  70  (230) .. 

610(24) 

70  (230)  and  greeter 

800(26) 

f  174.180    Applicebflity. 

Each  offshore  supply  vessel  (OSV), 
except  a  liftboat  inspected  imder 


f  174.180   CoNleion  buRcheed. 

(a)  Each  OSV  must  have  a  collision 
bidkhead  in  compliance  with 

♦  §§  171.085(c)(1),  (d),  (e)(2),  and  (0  of 
this  chapter. 

(b)  Penetration  of  the  collision 
bulkhead  by  piping  mtist  be  miidmal. 
and,  where  fitted,  piping  must  meet  the 
requirements  of  §§  56.50-l(b){l)  and  (c) 
and  128.230  of  this  chapter. 
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1174.196    BuHilMWto  hi  imcMrMry 

(a)  The  bulkhead  in  each  machinery 
space  of  each  OSV  must  be  watertight  to 
the  bulkhead  deck. 

(b)  Each  penetration  of,  and  each 
opening  in,  a  bulkhead  in  a  machinery 
space  must — 

(1)  Be  kept  as  high  and  as  &r  inboard 
as  practicable;  and 

(2)  Except  as  provided  by  §  174.210  of 
this  subpwt  and  by  paragraph  (c)  of  this 
section,  have  means  to  make  it 
watertight. 

(c)  No  penetration  of  a  bulkhead  in  a 
machinery  space  by  a  ventilatioa  duct 
need  have  means  to  make  the  bulkhead 
watertight  if— 

(1)  Every  part  of  the  duct  is  at  laast 
760  millimeter  (30  inches)  from  the  side 
of  the  OSV;  and 

(2)  The  duct  is  continuously  * 
watertight  from  the  penetration  to  the 
main  deck. 

(d)  Each  penetration  of  a  bulkhead  in 
a  machinery  sfMce  by  piping  must  meet 
the  design  requirements  for  material  and 
pressure  in  subchapter  F  of  this  chapter. 

In 


1174.200 

I  tor  all  OSVa. 


Each  OSV  most  be  shown  by  design 
calculations  to  comply,  under  each 
afloat  condition  of  loading  and 
operation,  with  §  174.207  of  this  subpart 
in  case  of  damage  betweeu  any  two 
watertight  bulkheads  in  each  machinery 
space. 


t174J06 
OSVa  carrying 


■SDNny  lor 
Ifien  16  offalioffa 


(a)  Calculations.  Each  OSV  carrjring 
more  than  16  ofbhore  workers  must  be 
shown  by  design  calculations  to 
comply,  under  each  afloat  condition  of 
loading  and  operation,  with  §  174.207  of 
this  subpart  in  case  of  the  damage 
specified  by  paragraph  (b)  of  this 
section. 

(b)  Character  of  damage.  For 
paragraph  (a)  of  this  section,  design 
calculations  must  show  that  the  OSV 
can  survive  damage  at  any  place  other 
than  either  the  collision  bulkhead  or  a 
transverse  watertight  bulkhead  unless — 

(1)  The  transverse  watertight 
bulkhead  is  closer  than  the  longitudinal 
extent  of  damage,  specified  by  Table 
174.207(a),  to  the  adjacent  transverse 
waterti^t  bulkhead;  or 

(2)  The  transverse  watertight 
bulkhead  has  a  step  or  a  recess,  which 
must  be  assiuned  damaged,  if  it  is  both 
more  than  3  meters  (10  feet)  in  length 
and  located  within  the  transverse  extent 
of  damage  specified  by  Table  174.207(a) 
of  this  section. 


1174,207    Damaged  stability  crtteria. 

(a)  Extent  of  damage.  Damage  must 
consist  of  penetrations  having  the 
dimensions  specified  by  table 
174.207(a)  of  this  section,  except  that,  if 
the  most  disabling  penetrations  are 
smaller  than  the  penetrations  specified 
by  the  table,  damage  must  consist  of  the 
smaller  penetrations. 

(b)  Penneability  of  spaces.  The 
permeability  of  a  floodable  space  must 
be  as  specified  by  Table  174.207(b)  of 
this  section. 

(c)  Survival  conditions.  An  OSV  is 
presumed  to  survive  assumed  damage  if 
it  meets  the  following  conditions  in  the 
final  stage  of  flooding: 

(1)  Final  waterline.  The  final 
waterline,  in  the  final  stage  of  sinkage, 
heel,  and  trim,  must  be  below  the  lower 
edge  of  an  opening  through  which 
progressive  flooding  may  take  place, 
such  as  an  air  pipe,  a  tonnage  opening, 
an  opening  closed  by  a  weathertight 
door  or  hatch-cover,  or  a  tank  vent  fitted 
with  a  ball  check-valve.  This  opening 
does  not  include  an  opening  closed  fa^ 

a — 

(i)  Watertight  manhole-cover; 

(ii)  Flush  scuttle; 

(ill)  Small  hatch-cover  for  a  watertight 
caigo-tahk  that  fn«intain«  the  high 
integrity  of  the  deck; 

(iv)  Watertight  door  in  compliance 
with  §  174.210  of  this  subpart;  or 

(v)  Side  scuttle  of  the  non-opening 
type. 

(2)  Angle  of  heel.  The  angle  of  heel 
must  not  exceed  15  degrees. 

(3)  Range  of  stability.  Through  an 
angle  of  20  degrees  beyond  its  {xraition 
of  equilibrium  after  flooding,  an  OSV 
moat  meet  the  following  conditions: 

(i)  The  righting  arm  curve  must  be 
positive. 

(ii)  The  righting  arm  must  be  at  least 
100  millimeters  (4  inches). 

(iii)  Each  submerged  opening  must  be 
weathwtight.  (A  tank  vent  fittcsd  %vith  a 
ball  check- valve  is  weatherti^t) 

(4)  Progressive  flooding.  Piping,  ducts, 
or  tunnels  within  the  assimied  extent  of 
damage  must  be  either — 

(i)  Equipped  with  arrangements,  such 
as  stop  check- valves,  to  prevent 
progressive  flooding  of  the  spaces  with 
which  they  connect;  or 

(ii)  Assiuned  in  the  calculations 
required  by  paragraph  (a)  of  this  section 
Ip  permit  progressive  flooding  of  the 
spaces  with  which  they  connect 

(d)  Buoyancy  of  superstructure.  For 
paragraph  (a)  of  this  section,  the 
buoyancy  of  any  superstructiue  directly 
above  the  side  damage  must  be 
considered  in  the  most  unfavorable 
condition. 


Table  174.207(a).— Extent  of  Damage 


CoMsion 
Longitudinai  extent 
(vessels  with  LBP 
not  greater  than  45 
meters  [143  teal]). 
Longitudinal  extent 
(vessels  witti  LBP 
greater  than  45  me- 
ters [143  tee()). 
Trane««rse  extenT  .... 

\  I  n  att  II  tat     ■  i  il  n  iit 

venicsi  exwriL  ..~....... 


.ILor  1.8  meters  (6 
(eet):,  wttichever  is 
greeter  In  length. 

3  maters  (10  teal)  * 
.03L. 


760  miiUmeters  (30 
inches). 

From  baseline  up- 
ward without  Imit. 


The  transverse  pwneli  sth'in  applies  inboard 
Irom  the  side  of  ttvs  vessel,  at  nght  angles  to 
the  oenterfne,  at  the  level  of  the  deepest  load 


Table  174.207(b).— PERMEABJirrY  of 
Spaces 


Spaces  and  tanks 

n,  1  i-i  -  ■iiiini 

rermeaoMy 

60  percent 
96  percent 
86  percent 
95  percent 

0  (*)  or  96  percent 
0  (*)  or  96  percent 

0  n  0  C)  or  95  per- 
cef«. 

ktochinary 

Voids  and  passage- 
ways. 
Oytiuli  tw*s 

Consumsbte  liquid 

tanlcs. 
Other  liquid  twUcs 

"Whichever  rseuNs  in  ttte  more  dnahUng 
condWon. 

**lf  tanlcs  are  parDy  tilled,  the  permeability 
must  be  determined  from  ttw  actual  density 
and  amount  of  liquid  carried. 


1174.210 


(a)  This  section  applies  to  each  vessel 
with  watertight  doors  in  bidkheads 
made  watertight  in  compliance  widi  this 
chapter. 

(0)  Except  as  provided  by  paragraph 
(c)  of  this  section,  each  watertight  door 
must  comply  with  subpart  H  of  part  170 
of  this  chapter. 

(c)  A  Class- 1  door  may  be  installed  at 
anv  place  if — 

(1)  The  door  has  a  quick-acting 
closing-device  operative  from  both  sides 
of  the  door 

(2)  The  door  is  designed  to  withstand 
a  head  of  water  equivalent  to  the  depth 
from  the  sill  of  the  door  to  the  bulkhead 
deck  or  3  meters  (10  feet),  whichever  is 
greater,  and 

(3)  The  vessel's  pilothouse  contains  a 
visual  indicator  showing  whether  the 
door  is  open  or  closed. 

(d)  Eacn  watertight  door  must  be 
marked  in  complitmce  with  §  131.893  of 
this  chapter. 

(e)  If  a  Class-1  door  is  installed,  the 
vessel's  stability  letter  will  require  the 
master  to  ensure  that  the  door  is  always 
closed  except  when  being  used  for 
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§174.215    Drainage  of  weether  deck. 

The  weather  deck  must  have  open 
rails  to  allow  rapid  clearing  of  water,  or 
must  have  freeing  ports  in  compliance 
with  §42.15-70  of  this  chapter. 

f  174.220    Hrtcties  and  coamlftgs. 

(a)  Each  batch  exposed  to  the  weather 
must  be  watertight,  except  that  the 
following  hatches  may  be  only 
weathertight: 

(1)  Each  hatch  on  a  watertight  trunk 
that  extends  at  least  430  millimeters  (17 
inches)  above  the  weather  deck. 

(2)  Each  hatch  in  a  cabin  top. 

(b)  Each  hatch  cover  must — 

(1)  Have  securing-devices;  and 

(2)  Be  attached  to  the  hatch  frame  or 
coaming  by  hinges,  captive  chains,  or 
other  devices  to  prevent  its  loss. 

(c)  Each  hatch  that  provides  access  to 
quartan  or  to  accommodation  spaces  for 
crew  members  or  oUshore  workers  must 
be  capable  of  being  opened  and  closed 
from  either  side. 

(d)  Except  as  provided  by  paragraph 
(e)  of  this  section,  a  weathertight  door 
with  a  permanent  watertight  coaming  at 
least  380  millimeters  (15  inches)  high 
must  be  installed  for  each  opening  in  a 
deckhouse  or  companionway  that — 

(1)  Gives  access  into  the  hull;  and 

(2)  Is  in  an  exposed  place. 

(e)  If  an  opening  in  a  deckhouse  or 
companionway  has  a  Class-1  watertight 
door  installed,  the  height  of  the 
watertight  coaming  need  only 
accommodate  the  door. 

fl74.225    Hull  penetrettona  and  shell 


Each  overboard  discharge  and  shell 
connection  except  an  engine  exhaust 
must  comply  with  §§  56.50-95  and 
128.230  of  this  chapter. 

13.Revise  subpart  H  of  part  174  to 
read  as  follows: 

Subpart  H— Special  Rules  Pertaining  to 
Liftboats 


Sac. 

174.240 
174.245 
174.250 
174.255 
174.260 


Applicability. 
GeneraL 

Unrestricted  service. 
Restricted  service. 
Freeboard. 


1174.240    Applicability. 

Each  liftboat  inspected  under 
subchapter  L  of  this  chapter  must 
comply  with  this  subpart 

1174.246    QeneraL 

Each  liftboat  must  comply  with 
S§  174.210  through  174.225. 

§174.280    Unreatricted  servleei 

Each  liftboat  not  limited  to  restricted 
service  must  comply  with  sub{>art  C  of 
this  part  in  each  condition  of  loading 
and  operation. 


§174.255    Restricted  servica. 

This  section  applies  to  each  liftboat 
unable  to  comply  with  §  174.250  and 
limited  to  restricted  service  as  defined 
by  §  125.160  of  this  chapter. 

(a)  Intact  stability. 

(1)  Each  liftboat  must  be  shown  by 
design  calculations  to  meet,  under  each 
condition  of  loading  and  operation 
afloat,  the  following  requirements: 

(i)  Those  imposed  by  §  174.045.  given 
a  "K"  value  of  at  least  1.4. 

(ii)  A  range  of  positive  stability  of  at 
least  10  degrees  extending  from  the 
angle  of  the  first  intercept  of  the  ciuves 
of  righting  moment  and  wind  heeling 
moment,  either  to  the  angle  of  the 
second  intercept  of  those  curves  or  to 
the  angle  of  heel  at  which  downflooding 
would  occ\ir,  whichever  angle  is  less. 

(iii)  A  residual  righting  energy  of  at 
least  0.003  meter  radians  (5  foot- 
de^ees)  between  the  angle  of  the  firat 
intercept  of  the  curves  of  righting 
moment  and  wind  heeling  moment, 
either  to  the  angle  of  the  second 
intercept  of  those  curves  or  to  the  angle 
of  heel  at  which  downflooding  woidd 
occur,  whichever  angle  is  less. 

(2)  For  this  section,  each  wind  heeling 
moment  must  be  calculated  as 
prescribed  by  §  174.055  of  this  part 
using  winds  of  60  knots  for  nonnal 
conditions  of  operation  afloat  and  of  70 
knots  for  severe-storm  conditions  of 
operation  afloat. 

(3)  For  paragraph  (a)(1)  of  this  section, 
the  initial  metacentric  height  must  be  at 
least  300  millimetere  (1  foot)  for  each 
leg  position  encountered  while  afloat 
including  the  full  range  of  leg  positions 
encountered  while  jacking. 

(b)  Damaged  stability. 

(1)  Each  liftboat  must  be  designed  so 
that,  while  it  is  in  each  of  its  normal 
operating  conditions,  its  final 
equilibrium  waterline  will  remain 
below  the  lowest  edge  of  any  opening 
through  which  additional  flooding  mn 
occur  if  the  liftboat  is  subjected 
simultaneously  to^ 

(i)  Damage  causing  flooding  described 
by  paragraph  (b)(4)  of  this  section;  and 

(ii)  A  wind  heeling  moment 
calculated  in  compliance  with 
§  174.055(b)  using  a  wind  speed  of  50 
knots. 

(2)  Each  liftboat  must  have  a  means  of 
closing  ofi^  each  pipe,  ventilation 
system,  and  trunk  in  each  copipartment 
described  by  paragraph  (b)(4)  of  this 
section  if  any  part  of  the  pipe, 
ventilation  system,  or  trunk  is  within 
780  millimetere  (30  inches)  of  the  hull. 

(3)  For  compliance  with  paragraph 
(b)(1)  of  this  section,  no  compartment 
on  the  liftboat  may  be  ballasted  or 
piunped  out  to  compensate  for  the 


flooding  described  by  paragraph  (b)(4) 
of  this  section. 

(4)  For  compliance  with  paragraph 
(b)(1)  of  this  section,  each  compartment 
within  760  millimeters  (30  inches)  of 
the  hull,  excluding  the  bottom  of  die 
liftboat,  between  two  adjacent  main 
watertight  bulkheads  and  the  uppermost 
continuous  deck  or  first  superstructure 
deck  where  superstructures  are  fitted 
must  be  asstuned  subject  to 
simultaneous  flooding. 

(5)  In  the  calculations  required  by 
paragraph  (b)(1)  of  this  section,  the 
permeability  of  a  floodable  space  must 
be  as  listed  by  Table  174.205(d). 

(c)  On-bottom  stability.  Each  liftboat 
must  be  shown  by  design  calculations  to 
exert  a  continuous  downward  force  on 
each  footing  when  the  vessel  is 
supported  on  the  bottom  with  footings 
and  is  subjected  to  the  forces  of  waves, 
currents,  and  winds  of  70  knots  under 
nonnal  conditions  of  operation,  and 
winds  of  100  knots  under  severe-storm 
conditions  of  operation  when  elevated 
in  a  safe  place,  if  this  place  is  other  than 
a  harbor  of  safe  refuge.  The  waves  and 
currents  must  be  appropriate  for  the 
Monds  and  place. 

§174.260    Freeboard. 

(a)  Each  liftboat  not  required  to  obtain 
and  maintain  a  loadline  in  compliance 
with  subchapter  E  of  this  chapter  must 
place  markings  on  each  side  of  the 
vessel  amidships.  These  markings  must 
each  consist  of  a  horizontal  line  460 
millimeters  (18  inches)  in  length  and  25 
millimeters  (1  inch)  in  height  The 
upper  edges  of  the  markings  must  be  at 
a  distance  equal  to  the  authorized 
freeboard  measured  vertically  below  the 
intersection  of  the  continuation 
outwards  of  the  upper  surbce  of  the 
weather  deck  and  the  outer  surface  of 
die  shell.  This  distance  must  be  at  least 
610  millimeters  (24  inches). 

(b)  The  markings  required  by 
paragraph  (a)  of  this  section  may  not  be 
submerged  in  any  condition  of  loading 
or  operation. 

PART  175— QENERAL  PROVISIONS 

14.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  4«  U.S.C.  3306. 3703;  49  U.S.C 
App.  1804;  49  CFR  1.45.  1.46;  Section 
175.01-3  aiso  issued  under  tiie  authority  of 
44  U.S.a  3507. 

15.  Add  §  175.115  to  read  as  follows: 
§175.115   AppNcabllHy  to  offshore  supply 


(a)  Existing  OSVs  of  more  than  15  but 
less  than  100  gross  tons  are  subject  to 
inspection  under  this  subchapter.  New 
OSVs  of  more  than  15  but  less  than  100 
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gross  tons  are  subject  to  inspection 
under  subchapter  L  of  this  chapter. 

(b)  Each  existing  OSV  permitted 
grandfathering  under  paragraph  (a)  of 
this  section  must  complete  construction 
and  have  a  Certificate  of  Inspection  by 
March  16, 1998. 

16.  In  $  175.400.  add  definitions  of 
"OfEshore  supply  vessel  (OSV)." 
"Existing  OSV,"  and  "New  OSV  to 
read  as  follows: 

f17S.400    DeflnraonsoftermeusedlntMs 


Offshore  supply  vessel  (OSV)  means  a 
vessel  that — 

(1)  Is  propelled  by  machinery  other 
than  steam; 


.  (2)  Is  of  above  15  gross  tons  and  of 
less  than  500  gross  tons  (as  measured 
under  the  Standard,  Dual,  or  Simplified 
Measurement  System  under  part  69, 
subpart  C,  D,  or  E,  of  this  chapter),  or 
is  less  than  6,000  gross  tons  (as 
measured  under  the  Convention 
Measurement  System  under  part  69, 
subpart  B,  of  this  chapter);  and 

(3)  Regularly  carries  goods,  supplies, 
or  equipment  in  support  of  exploration, 
exploitation,  or  production  of  ofbhore 
mineral  or  energy  resources. 

Existing  OSV  means  an  OSV  that  was 
contracted  for,  or  the  keel  of  which  was 
laid,  before  March  15, 1996. 


New  OSV  means  an  OSV— 

(1)  That  was  contracted  for,  or  the 
keel  of  which  was  laid,  on  or  after 
March  15, 1996;  or 

(2)  That  underwent  a  m^or 
conversion  initiated  on  or  after  March 
15,  1996. 

•        •        •        •        • 

Dated:  August  28, 1997. 

RJ>.IfatT. 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 

Commandant. 

[FR  Doc.  97-24572  Filed  9-18-97;  8:45  am) 
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Agriculture 

Natural  Resources  Conservation  Service 


7  CFR  Part  636 

Wildiife  Habitat  incentives  Program;  Hnai 
Rule 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Rasourcas  Conaervation 
Sarvica 

7CFRPart636 
Rm067«-AA21 

Wlldlifa  Habitat  Incantlvaa  Pfogram 

agency:  Natural  Resources 
Conservation  Service,  United  States 
Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  The  Natiiral  Resources 
Conservation  Service  is  issuing  a  final 
rule  for  the  Wildlife  Habitat  Incentives 
Program  (WHIP).  A  proposed  rule  for 
WHIP  was  published  in  the  Federal 
Register  on  December  13, 1996  (61  PR 
65485)  and  comments  were  solicited 
from  the  public.  This  final  rule 
establishes  the  process  by  which  NRCS 
will  administer  WHIP,  responds  to 
comments  received  from  the  public 
diuing  the  45-day  comment  period,  and 
incorporates  clarifications  to  improve 
implementation  of  the  program. 
EFFECTIVE  DATE:  September  19, 1997. 
ADDRESSES:  This  final  rule  may  be 
accessed  via  Internet.  Users  can  access 
the  Natural  Resources  Conservation 
Service  (NRCS)  homepage  at  http:// 
www.ftw.nrcs.usda.gov;  select  1996 
Farm  Bill  Conservation  Programs  from 
the  menu. 

FOR  FURTHER  MFXMMATION  CONTACT: 
Warren  M.  Lee,  Director,  Watersheds 
and  Wetlands  Division.  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890.  Washington,  DC  20013-2890. 
202-720-3534.  Fax:  202-720-2143. 

SUPPLEMENTARY  MFORMATMN: 

ExacntiTe  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  determined  that  this  final  rule  is 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866.  Pursuant 
to  section  6(a)(3)  of  Executive  Order 
12866,  NRCS  conducted  a  benefit-cost 
assessment  of  the  potential  impacts 
associated  with  this  proposed  rule  and 
concluded  frvm  the  benefit-cost 
assessment  that  the  overall  impacts  of 
WHIP  will  be  beneficial.  NRCS 
determined  that  the  development  of 
partnerships  to  provide  expert  technical 
assistance  will  ensure  customers  are 
afibrded  the  best  opportunity  for 
success.  In  this  manner,  NRCS  believes 
that  WHIP  will  provide  for  wildlife 
habitat,  help  improve  the  quality  of  life 
for  participants,  and  have  a  neutral  to 
positive  impact  on  local  economies. 
Copies  of  the  benefit-cost  assessment  are 
available  upon  request  bom  Jeaime 


Christie,  Program  Manager,  Watersheds 
and  Wetlands  Division,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890.  Washington,  DC  20013-2890. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  NRCS  is 
not  required  by  5  U.S.C.  533  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

EnTiromnental  Analysis 

It  has  determined  through  an 
amendment  to  the  "Environmental 
Assessment  for  the  Wildlife  Habitat 
Incentives  Program,  August  22,  1906" 
that  the  issuance  of  this  final  rule  will 
not  have  a  significant  effisct  on  the 
human  environment.  Copies  of  the 
Environmental  Assessment,  the 
amendment,  and  the  finding  of  no 
significant  impact  may  be  c^tainad  from 
Jeanne  Christie,  Watersheds  and 
Wetlands  Division,  Natural  Resoiuces 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013-2890. 

Paperwoiii  Reduction  Act 

No  substantive  changes  have  been 
made  in  this  final  rule  which  affect  the 
recordkeeping  requirements  and 
estimated  burdens  previously  reviewed 
and  approved  under  OMB  control 
number  0560-0174.  The  recordkeeping 
requirements  and  estimated  burdens  for 
WHIP  were  transferred  to  OMB  control 
number  0578-0013. 

Executive  Order  12988 

This  final  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  are  not 
retroactive.  Fiuthermore,  the  provisions 
of  this  final  rule  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  this  final  rule.  Before 
an  action  may  be  brought  in  a  Federal 
court  of  competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  parts  614  and  11  must 
be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  NRCS  assessed  the  effects  of  this 
rulemaking  action  on  State,  local,  and 
tribal  governments,  and  the  public.  This 
action  does  not  compel  the  expenditiu« 
of  $100  million  or  more  by  any  State, 
local,  or  tribal  governments,  or  anyone 
in  the  private  sector  therefore  a 
statement  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 


Discussion  of  Program 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (the  1996  Act) 
(Pub.  L.  104-127,  April  4. 1996) 
provides  authority  for  several 
conservation  programs.  Section  387  of 
the  1996  Act  authorizes  the  Wildlife 
Habitat  Incentives  Program  (WHIP) 
under  the  supervision  of  the  NRCS.  The 
primary  purpose  of  WHIP  is  to  help 
landowners  "develop  upland  wildlife. 
wetland  wildlife,  threatened  and 
endangered  species,  fish,  and  other 
types  of  wildlife  habitat" 

Section  387  of  the  1996  Act  provides 
that  up  to  $50  million  is  available  to 
implement  WHIP.  These  funds  were 
formerly  available  to  implement  the 
Conservation  Reserve  Program,  16 
U.S.C.  3831-3836.  WHIP  will  be  under 
the  general  supervision  and  direction  of 
the  Chief  of  NRCS. 

Through  WHIP,  NRCS  virill  utilize 
CCC  funds  to  provide  cost-share 
assistance  to  those  landowners  who 
wish  to  integrate  wildlife  considerations 
into  the  overall  management  of  their 
operations,  or  who  simply  desire  to  do 
more  for  wildlife.  NRCS  will  implement 
WHIP  in  harmony  with  other  programs 
to  achieve  more  comprehensive 
advancement  of  wildlife  objectives. 

WHIP  offers  an  opportunity  to 
encourage  development  of  improved 
wildlife  habitat  on  eligible  lands.  As 
participants  make  decisions  about  the 
wildlife  habitat  development  plan  for 
their  land,  they  will  gain  a  greater 
awareness  about  their  farming  and 
ranching  activities.  NRCS  believes  that 
the  efforts  made  by  participants  in  this 
program  will  serve  as  a  catalyst  for 
improving  wildlife  conditions 
throughout  the  Nation. 

On  December  13, 1996,  a  proposed 
rule  was  published  with  request  for 
comments.  The  proposed  rule  described 
the  program  requirements, 
administrative  processes,  and  eligibility 
criteria  that  NRCS  would  use  to 
implement  WHIP.  Nearly  53  individual 
responses  containing  about  377  specific 
comments  were  received  during  the  45- 
day  conunent  period:  5  from  agricultural 
organizations;  19  from  environmental 
organizations;  18  bom  State  and  local 
agencies;  and,  11  from  individuals  and 
other  organizations. 

Additional  responses  were  received 
bom  Federal  agencies  and  employees, 
but  are  not  included  in  the  following 
analysis  of  public  comments.  These 
responses  are  being  treated  as  inter-and 
intra-agency  comments  and  are  being 
considered  along  with  the  public 
comments  where  appropriate. 

All  comments  received  are  available 
for  review  at  United  States  Department 
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of  Agriculture,  Room  6029-S,  South 
Building,  14th  and  Independence  Ave., 
SW.,  Washington,  DC,  during  regidar 
business  hours  (8  a.m.  to  5  p.m.) 
Monday  through  Friday. 

Analysis  of  Pablic  Comment 

Overall,  almost  all  respondents 
■expressed  appreciation  with  the 
proposed  rule  and  the  various  means  by 
which  the  public  could  comment  Many 
oSiBred  valuable  suggestions  for 
improving  or  clarifying  specific  sections 
of  the  proposed  rule.  Some  of  these 
suggestions  were  group  efforts,  whereas 
individual  responses  used  similar  or 
identical  language  to  identify  and 
describe  their  interests,  concerns,  and 
reconunended  modifications  to  the 
proposed  rule. 

Ine  majority  of  comments  centered 
on  six  major  issues:  the  ranking  of 
projects;  practices  that  required 
recurring  implementation;  cost-share 
provisions;  length  of  the  contract;  plan 
development;  and,  land  eligibility. 
Several  conunents  either  commended  or 
criticized  specific  statutory 
requirements.  These  comments  were 
considered  as  part  of  the  rulemaking 
record  to  the  extent  that  they  were 
relevant  to  the  provisions  of  the 
ndemaking.  Niunerous  minor  editorial 
and  other  changes  in  the  text  were 
suggested;  these  comments  are  not 
included  in  the  following  aiudysis  but 
all  were  considered,  and  many  of  the 
minor  changes  were  included  in  the 
final  rule. 

General  Comments  on  7  CFR  Part  1470 

Under  the  proposed  rule,  NRCS 
proposed  to  set  out  WHIP  regulations  in 
CFR  title  7,  part  1470.  However.  NRCS 
later  determined  that  it  is  more 
appropriate  to  include  the  final  rule  in 
part  636.  Therefore,  NRCS  organized  the 
comments  according  to  the  section 
number  as  found  in  the  proposed  rule 
but  in  its  responses  provided  the  new 
section  number  as  foimd  in  the  final 
rule  where  appropriate.  The  following 
summarizes  comments  received  on  the 
proposed  rule  and  NRCS'  response  to 
them. 

1.  Preamble  Language  in  the  Proposed 
Rule 

Comment.  Thirty-six  comments 
expressed  support  for  the  WHIP 
program  as  proposed.  Of  these,  10 
comments  indicated  that  there  were 
existing  wildlife  problems  which  WHIP 
could  address.  These  wildlife  problems 
varied  across  the  country.  Four 
conunents  expressed  concern  that  the 
preamble  did  not  give  sufficient 
emphasis  to  the  decline  of  wildlife 
species  in  the  southeast,  while  three 


other  comments  indicated  that  wildlife 
has  already  benefited  from  existing 
USDA  programs. 

Response.  In  the  preamble  to  the 
proposed  rule,  NRCS  did  not  intend  to 
provide  an  exhaustive  description  of  the 
various  wildlife  declines  that  each 
region  has  experienced  or  how  programs 
of  the  Department  have  helped  to  stem 
these  declines.  The  NRCS  recognizes 
that  there  exist  special  wildlife  concerns 
all  across  the  country  and  hopes  that 
programs  such  as  WHIP  will  help 
reverse  these  troubling  trends. 

Confunent.  Eight  conunents  supported 
using  partnerships  to  implement  WHIP. 
Four  comments  reconunended  that 
procedures  should  be  kept  simple  and 
that  USDA  should  try  to  maximize 
landowner  participation. 

Response.  The  NRCS  appreciates 
these  comments  and  will  adopt  the 
recommendations  when  possible.  In 
developing  the  program,  the  NRCS 
determine  that  a  simple  and  flexible 
approach  could  best  meet  the  varied 
wildlife  concerns  that  exist  across  the 
coimtiy.  The  final  rule  provides  the 
necessary  flexibility  to  acconunodate 
input  from  the  landowner  and  to  obtain 
assistance  from  other  entities  with 
wildlife  expertise,  and  to  address 
specific  wildlife  concerns. 

Privacy 

Comment.  Nine  comments  focxised  on 
concern  over  privacy  issues.  Four 
conunents  stated  that  pre-cost-share 
agreement  information  should  be 
confidential — specifically,  if  the  cost- 
share  agreement  is  not  later  awarded. 
Two  suggested  that  participants  should 
be  able  to  terminate  the  cost-share 
agreement  if  the  NRCS  violated 
confidentiality  with  no  obligation  to 
return  dollars  already  expended.  Two 
conunents  supported  full  disclosure  of 
all  partners  who  would  be  involved  in 
the  cost-share  agreement  prior  to 
obtaining  final  signatures.  Three 
comments  requested  that  the  participant 
receive  notification  regarding  any  site 
visits  by  any  partners  and  access  to  any 
information  gathered  during  the  site 
visit  One  comment  stated  that  the 
WHIP  plan  and  cost-share  agreement 
should  not  be  subject  to  FOIA  or  used 
in  an  environmental  audit  as  part  of 
discovery. 

Response.  The  public's  concern  with 
the  confidentiali^  of  information  made 
available  to  NRCS  in  connection  with 
WHIP  is  understandable.  There  is 
significant  apprehension  that 
compliance  with  applicable  Federal 
Statutes  may  hinder  some  uses  of 
private  lands.  NRCS'  policy  is  to  not 
release  information  obtained  from  WHIP 
applicants  or  participants  to  othw 


members  of  the  public  or  other  Federal 
agencies  unless  required  to  do  so  by 
law.  In  practice,  this  means  that  NRCS 
will  not  contact  other  Federal  agencies 
offering  information  it  obtains  from 
WHIP  participants  or  r^arding  the 
particmant's  land. 

NRCS  may  be  reguired  to  release 
information  about  threatened  and 
endangered  or  listed  species  or  critical 
habitat  pursuant  to  a  request  made 
under  the  Freedom  of  Information  Act 
or  as  part  of  NRCS'  Endangered  Species 
Act  (ESA)  compliance  requirements.  In 
deciding  whether  to  participate  in 
WHIP,  prospective  applicants  will  need 
to  consider  whether  the  benefits  of 
participating  in  the  program  outweigh 
the  concern  that  the  potential  release  of 
information  to  the  public  about  listed 
species  or  habitat  may  lead  to  a  legally 
mandated  restriction  of  any  degree  on 
the  participant's  land.  NRCS  will 
disclose  to  WHIP  applicants  all  public 
and  private  entities  that  may  be 
involved  in  a  partnership  in 
administering  WHIP  in  a  particular  area. 

Notification  to  prospective 
participants  concerning  the  involvement 
of  partnership  organizations  will 
generally  occtir  as  part  of  the 
application  and  planning  process  before 
NRCS  enters  into  a  cost-share  agreement 
with  the  applicant.  After  the  cost-share 
agreement  is  signed.  NRCS  will  attempt 
to  contact  the  participant  before  follow- 
up  site  visits  occur. 

ESA  and  related  Federal  Law 

Comment.  Fifteen  comments 
addressed  the  relationship  of  WHIP  to 
other  Federal  laws  and  regulations,  13 
of  these  comments  were  directed  to 
concerns  over  compliance  with  the  ESA. 
Two  other  comments  raised  concerns 
that  ESA  compliance  requirements 
could  be  triggered  by  the  identification 
of  endangered  species  on  an  applicant's 
land,  while  two  different  comments 
reconmiended  that  lands  imder  contract 
with  WHIP  should  not  be  sul^ect  to 
ESA.  Two  comments  stated  that  at  the 
conclusion  of  the  contract  participants 
should  be  allowed  to  return  to  pre- 
contract conditions  without  regard  to 
provisions  of  the  ESA.  section  404  of  the 
Qean  Water  Act  (CWA)  or  any  related 
laws,  rules,  or  regulations.  Five 
comments  suggested  that  WHIP  should 
not  be  implemented  in  critical  habitats 
for  threatened  and  endangered  species 
absent  safe  harbor  agreement  with  the 
Fish  and  Wildlife  Service,  while  one 
comment  suggested  that  such  a  safe 
harbor  agreement  should  be  included  as 
a  component  of  the  WHIP  cost-share 
agreement.  Even  so,  one  conunent  raised 
the  concern  that  the  rule  failed  to 
address  incidental  take  permits  and 
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related  ESA  matters.  The  remaining 
three  comments  discussed  the 
relationship  to  section  404  of  the  CWA 
and  the  ineligibility  provisions  for 
USDA  programs  under  the  Food 
Secuii^  Act  of  1985,  as  amended. 

Response.  The  public's  interest  in  the 
relationship  between  WHIP  and  other 
environmental  statutes,  particularly  the 
Endangered  Species  Act  (ESA),  is 
understandable  in  light  of  the  public's 
general  interest  in  and  concern  about 
endangered  species  and  WHIP's  goal  of 
developing  wildlife  habitat.  The  United 
States  Fish  and  Wildlife  Service  (FWS) 
is  responsible  for  administering  the  ESA 
and  the  Army  Corps  of  Engineers  and 
Environmental  Protection  Agency  is 
responsible  for  administering  section 
404  of  the  CWA.  Questions  regarding 
the  applicability  of  these  statutes  to  a 
WHIP  participant's  land,  including 
questions  about  the  application  of  the 
statutes  after  a  WHIP  cost-share 
agreement  expires,  should  l>e  addressed 
to  the  agency  responsible  for  the  statute. 
However,  NRCS  intends  to  provide 
assistance  to  persons  interested  in  WHIP 
and  therefore.  ofilBrs  to  facilitate 
discussion  with  the  applicable  agency 
when  asked. 

NRCS  has  no  authority  to  issue  safe 
harbor  agreements  for  an  individual's 
land  or  issue  incidental  take  permits 
('incidental  take  permits'  allow  for  the 
incidental  take  of  species  or  habitat 
incidental  to  a  Habitat  Conservation 
Plan  and  section  10  of  ESA).  Therefore, 
NRCS  will  refer  applicants  to  the  FWS 
on  these  important  issues.  NRCS  will 
satisfy  its  consultation  responsibilities 
as  required  by  ESA. 

The  WHIP  Mrill  reflect  a  concern  for 
threatened  and  endangered  species  by 
providing  for  the  termination  of  any 
WHIP  cost-share  agreement  if  the 
participant  unlawftilly  adversely 
modifies  critical  habitat  or  otherwise 
harms  a  threatened  or  endangered 
species.  The  adverse  action  may  involve 
an  area  on  the  participant's  Earm  that  is 
outside  the  site  of  habitat  development 
specified  in  the  cost-share  agreement 
Section  636.11  of  the  final  rule  provides 
for  cost-share  agreement  termination  if 
the  State  Conservationist  determines 
that  the  termination  is  in  the  public 
interest  NRCS  believes  it  is  in  the 
public's  interest  to  terminate  a  WHIP 
cost-share  agreement  when  the  program 
participant  unlawfully  harms  a 
threatened  or  endangered  species. 

NRCS  will  also  support  threatened  or 
endangered  species  through  WHIP  by 
not  approving  a  cost-share  agreement  for 
a  practice  that  may  help  one  threatened 
or  endangered  species  but  harm  another. 


Funding 

Cktmment.  The  NRCS  received 
thirteen  comments  on  the  subject  of 
WHIP  program  funding.  These 
comments  did  not  focus  on  any 
particular  aspect  of  funding  but 
included  such  varied  topics  as  the 
availability  of  technical  assistance 
moneys  to  NRCS  and  non-USDA 
entities,  the  policy  option  to  obligate  the 
majority  of  WHIP  program  funds  over 
the  next  two  years,  and  the  suggested 
ability  of  NRCS  to  set  a  $5000  cap  per 
year  per  contract  One  comment 
recommended  that  habitat  conservation 
plans  receive  priority  for  threatened  and 
endangered  species  funding.  One 
comment  suggested  that  conservation 
partners  should  donate  terhnioil 
assistance.  Another  comment  advised 
that  NRCS  should  spend  WHIP  funds  on 
implementation  of  cost-share  practice 
and  not  on  technical  assistance. 

Response.  The  NRCS  did  not  address 
funding  matters  in  the  rule.  However,  as 
a  policy  matter  the  NRCS  recognizes  the 
importance  of  using  WHIP  funds  to 
implement  wildlife  habitat  practices 
that  yield  real  benefits  for  wildlife. 
NRCS  will  also  work  with  other  public 
and  private  wildlife  interests  to  provide 
assistance  for  the  program  from  other 
resources.  This  may  include  both 
technical  assistance  and  funding  where 
there  are  voluntary  and  mutual  interests 
between  program  applicants,  partners, 
and  the  NRCS.  In  addition,  the  1996  Act 
provided  that  $50,000,000  shall  be  made 
available  to  carry  out  WHIP.  The  NRCS 
intends  to  distribute  these  funds  to 
priority  projects  that  maximize 
environmental  returns  and  participation 
in  the  program.  Therefore,  the  NRCS 
does  not  anticipate  a  need  to  set  a  $5000 
per  year  limitation,  especially  given  the 
projected  high  demand  for  program 
funding.  HoMrever,  NRCS  does 
anticipate  that  most  cost-share 
agreements  will  cost  less  than  $10,000 
and  will  only  enter  in  a  cost-share 
agreement  in  excess  of  that  amount  if 
superior  wildlife  habitat  benefit 
warrants  greater  Federal  investment 

Paperwork  Reduction  Act 

Comment.  The  Department  received 
three  comments  on  the  Paperwork 
Reduction  Act  during  the  public 
comment  period  for  the  proposed  rule. 
These  comments  expressed  concern 
regarding:  the  level  of  bureaucracy 
involved  with  the  local  work  groups;  the 
need  to  simplify  the  paperwork;  and 
that  a  greater  amount  of  technical 
assistance  will  be  needed  to  implement 
the  program. 

Response.  The  NRCS  has  striven  to 
simplify  the  process  for  the  participant 


by  only  requiring  the  minimum  of 
paperwork,  assuming  most  of  the 
administrative  biuden,  and  providing 
flexibility  to  incorporate  the  Wildlife 
Habitat  Development  Plan  (WHDP)  into 
other  conservation  plans  that  the 
participant  may  have.  Based  on  the 
information  currently  available,  NRCS 
believes  that  its  recordkeeping  and 
reporting  burden  estimates  are  valid,  but 
will  re-evaluate  their  accuracy  after  the 
program  is  fully  implemented. 

2.  Secdon-by-Section  Comaaents  on  7 
CFR  Part  1470 

Several  modifications  to  improve  the 
clarity  of  the  rule  have  resulted  in  some 
of  the  section  numbers  being 
redesignated  in  the  final  rule.  The 
following  discussion  of  the  public 
comments  relates  to  the  section 
numbers  as  indicated  in  the  proposed 
rule. 

Section  1470.1  Applicability 

Comment.  One  comment  supported 
the  purpose  of  WHIP  to  "help 
participants  develop  habitat  for  upland 
wildlife,  wetland  wildlife,  threatened 
and  endangered  species,  fish  and  other 
types  of  wildlife." 

Response.  The  purpose  stated  in  the 
rule  mirrors  the  statutory  purposes.  The 
NRCS  welcomes  the  opportunity  to 
work  with  landowners  to  improve 
wildlife  habitats  throughout  the  nation.. 

Section  1470.2  Administration 

Comment.  Under  the  proposed  rule, 
section  1470.2  addressed  the  general 
framework  for  WHIP  implementation. 
The  NRCS  received  28  comments  on 
this  section.  Ten  of  these  comments 
expressed  support  for  the  utilization  of 
cooperative  agreements  with  other 
entities  vdth  interests  in  wildlife  habitat 
while  one  comment  disapproved  of  the 
use  of  such  arrangements.  Three 
comments  suggested  the  NRCS  clarify 
whether  non-profit  organizations  or 
other  entities  could  enter  into 
agreements  under  WHIP.  One  comment 
wanted  the  NRCS  to  delegate 
implementation  authority  for  the 
program  to  a  State  agency. 

Response.  The  NRCS  believes  that  the 
opportunity  to  work  with  other  Federal 
agencies,  local  and  State  partners,  and 
the  private  sector,  will  improve  delivray 
of  the  program.  The  language  in  the 
proposed  rule  encompassed  many  types 
of  organizations  who  have  wildlife 
concerns,  including  non-profit 
organizations,  land  trusts,  and  hunting 
clubs.  The  final  rule  language  has  been 
simplified  re^rding  these  agreements. 

Comment.  The  NRCS  received  two 
other  comments  related  to  cooperative 
agreements:  one  conunent 
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recommended  that  the  rule  expressly 
provide  for  agreements  which  reimburse 
partners  for  salaries  and  expenses;  and 
the  other  comment  recommended  that  a 
one-to  five  year  time  frame  for 
agreements  be  included  in  the  rule. 

Response.  Any  agreement  the  NRCS 
enters  into  must  be  in  accordance  with 
the  appropriate  authorities. 

Comment.  Six  comments  supported  a 
strong  role  for  the  State  Technical 
Committees,  while  two  other  comments 
supported  review  of  State  Technical 
Committee  membership  by  the  NRCS 
National  Office,  and  two  other 
comments  recommended  particular 
agencies  for  membership  on  the  State 
Technical  Conunittee. 

Response.  Section  3861  of  Title  16  of 
the  United  States  Code  authorizes  the 
establishment  of  State  Technical 
Committees,  describes  their  advisory 
role,  and  describes  the  entities  eligible 
to  participate  on  such  a  committee. 
NRCS  intends  to  publish  a  rule  on  the 
structure  and  purpose  of  the  State 
Technical  Committees  in  a  separate 
rulemaking,  and  shall  consider  these 
recommendations  r^arding  committee 
representation  as  it  develops  that  rule. 

Comment.  One  comment  expressed 
concern  that  Habitat  Conservation  Plans 
were  not  explicitly  mentioned  in  this 
section. 

Response.  The  term  "habitat 
conservation  plan"  is  a  term  of  art 
recognized  under  the  ESA.  As  described 
above,  the  NRCS  does  not  have 
enforcement  authority  under  the  ESA 
and  does  not  want  to  create  any 
confusion  between  such  plans  and  the 
plans  developed  under  WHIP.  The 
WHIP  participant  may  use  one  plan  or 
another  method  to  satisfy  this 
requirement  imder  both  statutes. 


Section  1470.3  Definitions 

There  were  seven  comments  received 
on  this  section. 

Authorized  OOC  Representative 

Cbmineiit  One  comment 
recommended  adding  a  definition  for 
this  term  in  the  rule. 

Response.  The  CCC  is  a  government- 
owned  and  operated  corporation, 
chartered  in  the  1930s  to  help  stabilize 
and  support  ferm  prices  and  income, 
and  to  maintain  balanced  supplies  and 
orderly  distribution  of  agricultural 
commodities.  The  1996  Act  expanded 
the  mission  of  the  CCC  to  include  the 
power  to  carry  out  conservation  or 
environmental  programs  authorized  by 
law. 

Although  CCC  will  provide  most  of 
the  funds  to  implement  the  program,  the 
NRCS  has  the  administrative 
responsibilify  to  manage  the  program. 
The  term  "authorized  OCC 


representative"  has  bewj  removed  from 
the  final  rule. 

Conservation  Plan 

Comment.  One  conunent  wanted  this 
term  defined  within  the  rule  and 
clarification  of  its  role  in  WHIP  relative 
to  other  NRCS  prooams. 

Response.  The  NRCS  added  a 
definition  for  "conservation  plan"  in  the 
final  rule.  However,  the  term  "Wildlife 
Habitat  Development  Plan  (WHDP)".  as 
foimd  in  this  rule,  can  constitute  an 
entire  conservation  plan  if  the 
partici{>ant  does  not  intend  to 
implement  any  non-WHIP  practices,  or 
the  WHDP  can  constitute  a  component 
of  a  conservation  plan  for  a  larger 
management  unit  or  a  broader  set  of 
conservation  activities  under  other 
programs. 

Habitat  Development 

CoBunent  One  commoit  wanted  to 
narrow  this  definition  based  on  the 
assumption  that  a  broader  definition 
makes  target^g  more  difficult 

Response.  TKe  NRCS  believes  that  a 
broad  definition  is  necessary  to 
encompass  the  range  of  possible 
program  opportimities  that  merit 
funding.  Ilierefore,  no  change  has  been 
made  to  this  definitioiL 

Wildlife 

Ccunxnent.  Four  comments  were 
received  indicating  that  this  definition 
should  be  changed.  One  of  these 
comments  suggested  adding  amphibians 
and  three  of  these  comments 
recommended  a  less  inclusive  definition 
while  adding  a  definition  for  "wildlife 
habitat". 

Response.  The  NRCS  agrees  with 
these  recommendations  and  has 
modified  the  definition  for  "wildlife"  in 
the  final  rule  to  mean  "birds,  fishes, 
reptiles,  amphibians,  invertebrates,  and 
mammals,  along  with  all  other  animals' 
and  has  added  a  new  definition  for 
"wildlife  habitat"  to  mean  "the  aquatic 
and  terrestrial  environments  required 
for  wildlife  to  complete  their  life  cycles, 
including  air,  food,  cover,  water,  and 
spatial  requirements." 

Cost-Share  Agreement 

To  better  reflect  the  nature  of  the 
r^tionship  between  NRCS  and  a 
participant,  the  term  "contract"  has 
been  changed  to  "cost-share 
agreement" 

Section  1470.4  Program  requirements. 

Section  1470.4  (ah 

Comment.  There  were  19  comments 
regarding  the  length  of  contracts.  Ten 
comments  supported  the  terminology 
within  the  proposed  for  a  10-year 
minimum  One  of  these  comments 
supported  allowing  cost-share 


agreements  to  extend  up  to  15  years, 
similar  to  an  existing  state  wildlife 
program,  and  another  of  these 
comments  supported  perpetual  cost- 
share  agreements.  Nine  comments 
supported  shorter  time-spans.  Of  these, 
seven  supported  annim)  cost-share 
agreements  and  one  comment 
recommended  tying  the  life  of  the 
practice  to  the  length  of  the  cost-share 
agreements,  as  appropriate,  ranging 
from  three  to  five  to  ten  years. 

Response.  The  NRCS  decided  to 
provide  greater  flexibilify  in  the  length 
of  the  cost-share  agreement  Therefore, 
the  rule  has  been  revised  to  provide  for 
cost-share  agreement  lengths  of  five  to 
ten  yeara  and  in  special  emergency 
circumstance  to  provide  the  flexibility 
to  enter  into  one-year  cost-share 
agreements.  From  a  wildlife  standpoint 
the  longer  wildlife  habitat  is  retained  on 
the  landscape,  the  greater  the  wildfife 
benefits.  While  certain  wildlife  species 
such  as  birds,  can  find  alternative 
nesting  sites,  many  wildlife  species  are 
much  less  mobile  and  will  not  be  able 
to  relocate.'  Even  many  bird  species 
display  a  strong  preference  for  returning 
to  the  same  site  year  after  year. 
"Hierefore,  NRCS  will  continue  to  place 
priraity  on  working  with  applicants 
who  ejqpress  an  interest  in  long-term 
cost-share  a^eements.  However,  the 
cost-share  agreement  period  applies  to 
the  time  that  it  takes  to  install  a  practice 
or  practioes  and  verify  that  they  have 
been  successfully  installed.  For  certain 
wildlife  practice  or  combinations  of 
wildlife  practices  it  may  not  require  10 
years  to  achieve  desired  boiefits.  In  all 
cases,  after  completion  of  the  cost-share 
agreement  period,  program  participants 
will  still  be  required  to  be  in 
compliance  with  an  associated 
operations  and  maintenance  agreement 
to  maintain  the  WHIP  practice  or 
practices  for  the  life  of  each  practice. 
Practice  life  varies,  and  may  or  may  not 
extend  beyond  the  actual  cost-share 
agreement  period,  but  for  some  practices 
such  as  impoimdment  structures, 
practice  lifespans  can  range  up  to  20  or 
30  years.  This  operations  and 
maintenance  agreement  is  consistent 
with  the  way  other  Departmental 
programs,  such  as  the  Agriculture 
Conservation  Program,  Great  Plains 
Conservation  Program,  and  Colorado 
River  Basin  Salinify  Control  Programs 
operated  in  the  past.  All  of  these 
programs  had  wildlife  components.  The 
NRCS  believes  the  five  to  ten  year  cost- 
share  agreement  period  is  appropriate 
because  it  allows  NRCS  to  monitor  the 
Kvildlife  practices  on  an  nnmml  basis  for 
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the  first  several  years  after  the  practice 
is  installed  and  thus  evaluate  whether 
they  are  providing  the  benefits 
anticipated.  Wildlife  management  is 
complex;  wildlife  science  is  changing  as 
our  understanding  of  wildlife  and  its 
interactions  increase.  Successful 
implementation  of  wildlife  habitat 
practices  reqmres  ongoing  monitoring 
and  the  ability  to  respond  by  modifybag 
the  agreement  where  appropriate  and 
acceptable  to  the  parties  involved. 

In  addition,  an  emergency  event  may 
necessitate  NRCS's  quick  intervention  to 
minimize  or  remove  a  threat  to  critical 
wildlife  habitat.  For  example,  wdldlife 
populations  threatened  with 
overcrowding  and  disease  because  of  a 
severe  drought  might  require  the 
implementation  of  habitat  practices 
which  ameliorate  the  drought's 
immediate  and  deleterious  impacts.  An 
emergency  practice,  such  as  the 
pumping  of  water,  may  need  to  be  in 
place  for  only  one  yetur  to  realize  its 
wildlife  habitat  goals,  and  therefore  a 
five  to  ten-year  cost-share  agreement 
reqxiirement  would  eliminate  such  a 
critical  opportiuuty  from  funding. 

NRCS  believes  it  would  prove  more 
cost-effective  to  undertake  short-term 
practices  which  prevent  the  loss  of 
wildlife  habitat  and  wildlife 
populations,  than  to  imdertake  tha 
expense  of  subsequent  efforts  which 
would  attempt  to  re-establish  wildlife 
populations.  This  concern  applies 
particulariy  to  wildlife  species  already 
in  decline  and  under  consideration  for 
nomination  as  a  candidate,  threatened 
or  endangered  species  listing  under  the 
Endangered  Species  Act 

NRCS  anticipates  the  application  of 
this  provision  will  only  occur  on  a  very 
limited  basis.  The  State  Conservationist, 
in  consultation  with  the  State  Technical 
Committee,  must  identify  the  existence 
of  a  wildlife  emergency  and  request 
authority  fitim  the  Chief,  or  designee,  to 
enter  into  agreements  fm  periods  shelter 
than  5  years.  If  approved,  the  State 
Conservationist  may  enter  into 
emergency  agreements  during  a  six- 
month  time  period.  If  there  is  a 
continuing  need  to  enter  into 
agreements  after  the  six-months  has 
elapsed,  then  the  State  Conservationist 
may  request  a  six-month  extension. 

NRCS  incorporated  the  ability  to 
respond  to  emergencies  into  this  final 
rule.  To  improve  the  organization  and 
clarity  of  the  final  rule,  the  WHDP  and 
cost-share  agreements  were  reorganized 
into  separate  sections. 

Section  1470.4  (c): 

Comment.  There  were  15  responses  to 
land  eligibility  requirements.  Eleven 
comments  supported  limiting  eligible 
lands  primarily  or  exclusively  to  private 


lands.  One  comment  supported  making 
State  lands  ineligible  along  with  Federal 
lands,  while  allowing  local,  tribal,  and 
private  lands  to  remain  elimble. 

Response.  The  NRCS  will  focus  the 
majority  of  WHIP  funds  towards  private 
lands.  However,  the  NRCS  State 
Conservationist,  in  consultation  with 
the  State  Technical  Committee,  can 
allow  exceptions  where  significant 
wildlife  habitat  gains  can  only  be 
achieved  by  inntalling  practices  on  non- 
Federal  public  land.  For  example, 
practices  for  aquatic  habitat  restoration 
may  require  such  an  exception  because 
the  State  owns  the  stream  or  lake 
bottom.  In  another  case,  it  may  be  cost 
effective  to  include  State  or  local  lands 
adioining  or  interapersed  with  a  number 
of  private  lands  eiuolled  in  WHIP, 
particularly  where  State  agencies  are 
providing  significant  in-kind  or 
monetary  resources  to  the  success  of  the 
overall  pro|ect.  In  addition.  Tribal  lands, 
regardless  of  their  status  in  terms  of 
Federal  trust  lands,  continue  to  be 
eligible  and  Federal  lands  are  eligible  in 
those  very  luraited  dicumstances  where 
the  benefit  is  primarily  on  the  private 
lands,  but  must  include  some  Federal 
land  to  meet  the  WHIP  obiective. 
Therefore,  this  section  has  been  revised 
to  clarify  which  lands  are  eligible. 

Conunent.  One  conunent  wanted  the 
NRCS  to  obtain  the  State  Fish  and  Came 
agency's  concurrence  on  all  eligible 
land  determinations.  One  respondent 
requested  clarification  of  whether 
Federal  land  is  confined  to  lands  held 
in  title  by  the  U.S.  or  includes  lands 
held  by  other  entities  but  originally 
purchased  with  Federal  funds.  One 
conunent  requested  clarification  of  the 
term  "other  lands"  in  8 1470.4(cM3). 

Response.  The  final  rule  provides  the 
flexibilify  to  work  with  partners 
including  State  Fish  and  Game  agencies 
in  the  implementation  of  WHIP.  Land 
eligibilify  determinations  are  derived 
from  identifying  who  holds  title  to  the 
land.  To  specifically  require 
concTurence  on  eligible  land 
determinations  would  add  imnecessary 
administrative  complexity  to  the 
program  without  providing  a  specific 
benefit  The  term  "other  lands"  in 
§  636.4(cK3)  of  the  final  rule  refers  to 
the  other  lands  offered  for  enrollment  in 
WHIP  at  the  time  the  application  is 
considered  or  in  the  future. 

Section  1470.5  Application  Procedtues 

Comment.  The  NRCS  received  three 
comments  about  application 
procedures.  One  comment  wanted 
partners  to  accept  applications  for 
WHIP,  one  comment  requested  that  only 
qualified  biological  professionals  should 
make  wildlife  habitat  assessments,  and 


one  comment  recommended  the  release 
of  existing  information  in  a  State's 
Natural  Heritage  database  to  NRCS. 

Response.  Partnen  can  provide  copies 
of  applications  to  interested  individuals, 
but  should  inform  such  prospective 
applicants  of  the  need  to  contact  NRCS 
to  complete  and  submit  final 
applications.  Acceptance  of  applications 
will  need  a  determination  of  land 
eligibility  that  will  generally  reqiiire  a 
visit  to  the  NRCS  fi^d  office  before  the 
application  can  be  processed.  Persons 
trained  in  the  appropriate  assessment 
procedures  will  conduct  all  the 
biological  assessments,  but  such 
profnsionals  may  not  hold  a  degree  in 
biology.  Partners  with  biological 
expertise  can  provide  assessment 
assistance  or  information  to  NRCS. 
including  non-privileged  information 
such  partner  may  have  regarding  the 
range  or  habitat  requirements  of  a 
partictilar  species.  No  change  was  made 
in  the  rule  in  response  to  these 
recommendations.  However,  $  1470.5  in 
the  proposed  rule  has  been  revised  and 
divided  into  two  sections  in  the  final 
rule:  "%  636.7,  The  Wildlife  Habitat 
Envelopment  Plan"  and  "§636.8,  Cost- 
share  Agreements"  to  improve  clarity. 

Section  1470.6  Establishing  Priorify  for 
Enrollment  in  WHIP 

Sections  1470.6  (a)  and  (b): 

Comment  The  NRCS  received  53 
comments  directed  to  establishment  of 
priorities  for  enrollment  in  WHff;  Forty- 
two  of  these  comments  concerned  the 
establishment  of  State  and  national 
priorities  while  1 1  concerned 
establishment  of  criteria  for  evaluating 
individual  applications.  Thirteen 
comments  supported  geographic 
targeting  at  either  the  state  or  national 
level  as  proposed  in  the  rule,  wtule 
eight  comments  opposed  geographic 
targeting  but  supported  instead  targeting 
by  specific  wil(Uife  habitats,  wildlife 
species,  or  wildlife  practices. 

Three  comments  supported  placing 
national  priorities  in  the  final  rule, 
while  one  comment  requested 
clarification  about  how  national 
priorities  should  be  developed.  Sixteen 
comments  recommended  particular 
species  or  habitats  for  priorify 
treatment  five  comments  recommended 
fish  as  an  equal  priorify  to  terrestrial 
species;  seven  comments  recommended 
grassland  wildlife  habitat  in  various 
parts  of  the  country;  three  recommend 
habitats  for  neotropicals;  and  one 
comment  recommend  utilizing  wellhead 
protection  areas.  Three  comments  stated 
that  State  Fish  and  Game  agencies 
should  establish  priorities. 

Response.  Although  the  Chief  has 
been  given  the  abilify  to  target  or  limit 
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the  scope  of  WHIP,  the  rule  states  that 
this  is  in  response  to  national  and 
regional  needs.  These  national  and 
regional  needs  are  identified  in  part  by 
the  NCRS  State  office  in  consultation 
with  the  State  Technical  Committee. 
Each  NRCS  State  office  has  the  abilify 
to  prioritize  the  allocation  made  to  its 
administrative  area  and  has  been  given 
the  option  of  targeting  by  geographic 
areas,  wildlife  habitat  types,  or  specific 
wildlife  practices. 

NRCS  mtends  to  allow  targeting  based 
upon  local  priorities  through  a  locally- 
led  process  or  by  the  State  Technical 
Committee,  and  therefore,  has  not 
included  specific  national  priorities  in 
the  final  rule.  In  the  locally-led  process, 
local  groups  and  individuals  are  given 
the  abilify  to  identify  any  wildlife  issue 
of  concern,  terrestrial  or  aquatic.  NRCS 
has  explicitiy  included  fish  in  its 
definition  of  wildlife  and  believes  that 
fish  shall  receive  priorify  treatment  in 
many  areas  of  the  coimtry. 

WHIP  provides  an  opportunify  to 
prevent  declines  in  wildlife  populations 
and  to  achieve  stable  and  diverse 
wildlife  habitats.  The  NRCS  believes  the 
locally-led  process  will  increase  the 
likelihood  of  the  program  meeting  these 
Federal  goals.  Throughout  the  process, 
NRCS  will  gain  local  knowledge, 
experience,  and  expertise  from  the 
participating  groups  and  individuals, 
and  will  benefit  firom  their  involvement 
and  commitment  to  program  objectives. 
The  proposed  rule  set  forth  the 
flexibilify  for  locally-identified 
priorities  and  no  changes  were  made  in 
this  regard  in  the  final  rule. 
Section  1470.6(c): 

Comment.  Fotu  conunents  supported 
the  existing  criteria  found  in  section 
1470.6(c)  with  respect  to  the  evaluation 
of  individual  applications.  Several 
comments  recommended  adding  criteria 
to  the  list,  including  emphasis  upon 
declining  species  in  the^ontext  of  an 
ecosystem  approach  (three  comments); 
cost-share  agreement  duration  (two 
comments);  public  access  for  hunting 
(one  conunent);  threatened  and 
endangered  species  habitat  (one 
comment);  and  net  improvement  in  on- 
site  wildlife  habitat  (one  comment). 
Several  comments  recommended  either 
removing  particular  items  as  priorify 
criteria  or  caution  regarding  the 
application  of  existing  criteria, 
including  removing  sustainabilify  and 
maintenance  (one  comment),  cautioning 
that  a  practice  that  benefits  one  species 
may  harm  other  species  (one  comment), 
and  removing  any  priorify  dependent  on 
the  amount  of  cost-share  provided  by 
the  participant  (one  conunent).  One 
comment  suggested  that  the  whole  unit 
of  land  owned  by  the  applicant  must  be 


included  in  the  WHIP  contract  to  be  the 
eligible  for  cost  share  funds. 

Response.  The  NRCS  believes  that  the 
criteria  listed  in  the  proposed  rule 
adequately  focused  WHIP  funds  towards 
the  projects  that  vrill  most  benefit  the 
habitat  needs  of  wildlife.  The  criteria  in 
the  rule  provides  the  NRCS  with  the 
flexibility  to  further  refine  criteria  as 
appropriate  to  achieve  specific  wildlife 
habitat  goals  identified  as  important  in 
specific  areas.  This  flexibilify  will  allow 
for  the  development  of  ranking  criteria 
to  evaluate  applications  and  to  fund 
those  requests  that  will  best  address  the 
specific  wildlife  concerns  identified  by 
NRCS  in  consultation  with  the  State 
Technical  Committee  or  through  the 
locally  led  process.  The  criteria  was 
revised  to  clarify  that  wildlife  habitat 
need  was  an  overriding  requirement  No 
other  additions  or  deletions  were  made 
to  the  list 

Section  1470.6(d):  Comment.  One 
comment  recommended  deleting  this 
section  because  its  provisions  are 
already  covered  in  1470.4. 

Response.  Though  this  paragraph 
refere  to  eligibilify,  the.paragraph  serves 
as  an  administrative  tool  for  eliminating 
projects  that  are  technically  eligible  but 
do  not  meet  the  wildlife  habitat  goals  of 
WHIP. 

Comment.  Another  conunent 
cautioned  against  placing  WHIP  cost- 
share  agreements  on  public  land  unless 
special  criteria  applied  such  as  a 
demonstration  project 

Response.  The  NRCS  intends  to  focus 
WHIP  funds  on  private  lands  and  will 
only  enroll  public  lands  in  special 
situations,  such  as  aquatic  restoration, 
where  the  public  land  is  a  small 
component  of  a  larger  habitat  restoration 
effort,  or  where  there  is  a  direct  private 
benefit  The  language  was  simplified  to 
better  describe  the  circumstances  when 
an  application  coiild  be  denied. 

Section  1470.7  Cost  Share  Payments 

The  NRCS  received  a  total  of  97 
comments  on  this  section  of  the  rule. 
Section  1470.7  (a):  Comment  The 
NRCS  received  13  comments  on  the 
percentage  of  cost-share  provided  under 
WHIP:  five  comments  stated  the  cost- 
share  percentage  should  not  exceed  75 
percent  from  any  soiut:e;  three 
comments  stated  the  cost-share 
percentage  should  not  exceed  75 
percent  from  Federal  sources;  two 
comments  supported  the  cost-share 
provisions  in  the  rule;  and,  one 
comment  stated  that  cost-share  should 
be  allowed  up  to  100  percent  One 
comment  suggested  that  in-kind  services 
such  as  time  and  labor  could  count 
toward  the  landownera  25  percent  cost- 
share  assistance  and  cme  comment 


recommended  the  participants  should 
receive  graduated  payments  over  the  life 
of  the  contract. 

Response.  The  1996  Act  does  not 
allow  incentive  payments  under  WHIP. 
In  response  to  comments,  the  final  rule 
is  revised  to  state  that  WHIP  shall  not 
pay  more  than  75  percent  of  the  cost  for 
a  habitat  development  practice.  In 
addition,  WHIP  payments,  in 
combination  with  other  direct  Federal 
sources,  shall  not  exceed  75  frarcent  of 
the  cost  for  a  habitat  development 
practice.  For  practices  that  receive  funds 
directiy  frtjm  other  Federal  sources,  the 
WHIP  cost-share  payment  shall  be 
reduced  proportionately,  except  in 
special  cases  where  circiunstances  merit 
additional  cost-share  assistance  to 
achieve  the  intended  goals  of  the 
project  Generallv,  other  direct  Federal 
sources  such  as  tiie  Fish  and  Wildlife 
Service's  Partners  for  Wildlife  program 
can  contribute  part  of  the  75  percent 
maximum  direct  Federal  cost-share 
assistance.  The  25  percent  cost-share 
assistance  can  be  met  from  other  sources 
such  as  State,  private,  or  nonprofit 
sources.  This  assistance  may  include  in- 
kind  matches  frt)m  the  program 
participant  but  such  arrangements  must 
be  worked  out  in  development  of  the 
agreement  and  must  be  appropriate  to 
meeting  the  objectives  of  the  project 
The  final  rule  has  been  modified  so  that 
a  participant  may  receive  an  incentive 
payment  for  an  activify  from  a  different 
source.  The  NRCS  recognizes  it  vrill  not 
fimd  some  activities  that  are  necessary 
to  the  restoration  of  a  partictilar  habitat, 
and  will  not  intofere  with  other 
organizations  assisting  participants  in 
those  endeavora. 

Section  1470.7(b):  Commtnt  There 
were  many  concerns  raised  concerning 
the  adequacy  of  the  standards  and 
specifications  for  wildlife  practices 
cturenUy  used  by  NRCS.  Eleven 
comments  recommended  the  State 
Wildlife  Agencies  approve  wildlife 
standards  and  specifications.  In 
addition,  seven  comments  stated  the 
State  Technical  Committees  should 
approve  all  wildlife  practices  used  in 
WHIP.  Eighteen  comments  referred  to 
the  NRCS  Field  Office  Technical  Guide 
(FOTG),  nine  of  which  recommended 
updating  the  FOTG,  one  comment 
suggested  adapting  NRCS  Technical 
Notes  as  eligible  wildlife  practices  in 
WHIP,  and  the  remaining  eight 
indicated  that  some  practices  in  the 
FOTG  should  not  be  eligible  for  WHIP. 
Several  other  comments  identified 
individual  practices  that  should  be 
eligible  for  WHIP,  including  nesting 
platforms,  screening  diversion  chaimels 
to  enhance  water  qualify,  managing 
pesticides  and  nuMents,  establishing 
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and  sustaining  biodiversity  along  field 
edges  and  rights  of  way,  managing  early 
successional  grasslands,  leaving  grain 
standing  in  the  field  for  wildlife, 
seasonal  flooding  of  cropland  for 
migratory  birds,  and  establishing 
crawfish  impoimdments.  One  comment 
suggested  developing  WHIP  practice 
guidelines  for  threatened  or  endangered 
species. 

Response.  The  NRCS  National  office 
is  adding  technical  guidance  for  the 
FOTG  related  to  wildlife  practices  and 
management.  These  revisions  include 
adding  a  wildlife  component  to  many 
existing  practices  and  new 
specifications  designed  to  aid 
conservation  planning.  The  NRCS  State 
Conservationist,  in  consultation  with 
the  State  Technical  Committee,  can 
develop  interim  standards  and 
specifications  for  practices  not  currently 
in  the  FOTG.  Practices  included  in 
WHIP  cost-share  agreements  should 
focus  on  achieving  benefits  for  wildlife, 
therefore,  it  is  not  necessary  to  identify 
practices  that  are  ineligible  for  WHIP  in 
the  FOTG.  NRCS  Biological  Technical 
Notes  as  well  as  existii^  standards  and 
specifications  developed  by  State 
Wildlife  Agencies  or  other  suitable 
sources  may  be  used  as  the  basis  for 
developing  interim  wildlife  practices. 
The  flexibility  already  exists  to  address 
the  concerns  described  above. 
Therefore,  no  changes  were  made  in  the 
final  rule. 

Comment.  Five  comments  reforred  to 
the  time  frame  for  cost-share  payments, 
two  of  which  supported  the  language  as 
proposed,  two  of  which  requested 
clarification  whether  payment  will  be 
made  prior  to  or  after  the  installation  of 
a  practice,  and  one  of  which  suggested 
prior  payment  for  limited  resource 
farmers. 

Response.  As  outlined  in  the 
propoAed  rule,  cost-share  payments 
shall  be  made  after  the  installation  of  a 
practice  per  WHIP  specifications  and 
the  submission  of  appropriate  records 
and  receipts.  Although  there  is  no 
authority  in  the  WHIP  statute  to  offier 
advance  payments,  WHIP  payments  are 
assignable  to  third  parties  and  as  such, 
are  able  to  be  paid  directly  to  vendors 
providing  services.  In  addition,  many  of 
the  partnerships  formed  at  the  State 
level  between  NRCS  and  those 
interested  in  having  a  successful  WHIP 
in  their  respective  States,  provide  that 
certain  financial  or  technical  assistance 
or  services  wrill  be  provided  to 
participants  by  the  partners.  In  some 
cases,  the  partners  will  etitablish  the 
practice  at  no  charge  to  the  participant. 
No  changes  were  made  in  the  final  rule 
in  response  to  these  comments. 


Cbniinenf.  One  comment  provided 
that  WHIP  could  provide  significant 
wildlife  habitat  improvements  if 
allowed  on  CRP  lands. 

Response.  The  1996  Act  added  a 
wildlife  emphasis  to  the  CRP  and 
provided  substantial  funds  towards 
implementation.  The  NRCS  does  not 
believe  the  limited  WHIP  funds  should 
be  used  to  obtain  wildlife  benefits  on 
acreage  enrolled  in  a  program 
established  to  achieve  similar  benefits. 

Section  1470.7  (c):  Comment.  Ten 
comments  described  how  many  wildlife 
habitats  require  reciuring  practices 
(such  as  prescribed  burning,  discing,  or 
mowing)  to  mimic  the  natural  events 
that  formerly  maintained  grassland 
habitats. 

Response.  The  NRCS  recognizes  the 
special  management  needs  of  critical 
grassland  habitats  and  will  provide  cost- 
share  for  recurring  practices.  Therefore, 
the  NRCS  has  added  a  definition  for 
"recurring  practices"  in  this  final  rule 
and  has  changed  this  section  to  make 
funding  of  recurring  practices  possible. 

Section  1470.7(d):  Comment.  The 
NRCS  received  21  coounents  on  this 
paragraph  related  to  incentive 
payments,  eleven  of  which  stated 
incentive  payments  provided  by 
partners  should  not  be  subject  to  the 
limit  that  specifies  a  participant  cannot 
receive  in  excess  of  100  percent  cost- 
share  assistance  for  a  practice,  nine  of 
which  recommended  changing  the  rule 
to  allow  for  incentive  payments,  and 
one  comment  suggesting  that  Wallop- 
Breaux  funds  should  be  eligible  for 
matching  with  WHIP  funds. 

Response.  The  NRCS  removed  the 
language  regarding  the  100  percent 
limitation  to  clarify  that  its  terms  apply 
only  to  75  percent  of  the  cost-share 
payments  received  by  a  participant;  and 
the  remaining  provisions  of  §  1470.7(d) 
were  incorporated  into  §  636.6(a). 
Because  the  NRCS  encourages 
cooperation  between  entities  that  share 
wildlife  objectives,  the  National  office 
recommends  that  the  WHIP  ranking 
system  developed  within  a  State  not 
penalize  an  applicant's  ability  to  receive 
cost-share  assistance  from  other  sources. 

Conunent.  One  comment 
recommended  clarifying  the  meaning  of 
the  assistance  versus  payment  so  that 
the  salaries  of  NRCS  and  other  partnera 
are  not  included  in  the  cost-share  the 
landowner  is  required  to  match. 

Response.  The  NRCS  resolves  this 
concern  with  the  revision  described 
above  by  addressing  only  the  75  percent 
cost-share  provided  by  NRCS  or  from 
direct  Federal  funds  in  S  636.7(a). 


Section  1470.8  The  Wildlife  Habitat 
Development  Plan  (WHDP) 

Comment.  Forty  comments  were 
received  on  the  Wildlife  Habitat 
Development  Plan  (WHDP),  thirteen  of 
which  expressed  approval  for  the 
inclusion  of  partners  in  the  planning 
process.  Two  comments  wanted 
conservation  district  partners  to  have 
approval  authority,  one  of  which  felt 
that  the  approval  authwity  should  be 
more  than  a  "rubber  stamp".  One 
comment  asked  whether  the  NRCS 
would  reimburse  partnera  for  technical 
assistance  provided  during  the  planning 
process.  Two  comments  stated  that 
hunting  rights  should  not  be  afiected  by 
the  implementation  of  the  WHDP.  Six 
comments  related  to  WHDP 
requirements,  two  stated  that  hunting 
rights  should  remain  unaffacted,  one 
stated  that  the  plan  shoidd  address  State 
priority  goals,  three  indicated  there 
should  not  be  requirements  on  adjacent 
land  not  subject  to  the  cost-share 
agreement  One  of  these  six  coounents 
requested  the  NRCS  not  to  require  a  fvH 
Resource  Management  System.  Six 
additional  comments  wanted  existing 
management  plans  (e.g.  SWCD 
conservation  plans,  Resource 
Management  Systems,  Stewardship 
Incentives  Program,  Forestry  Incentives 
Program,  and  Habitat  Conservation 
Plans)  to  be  allowed  as  the  basis  for  the 
WHDP,  while  one  comment 
recommended  integrating  WHDP  with 
other  NRCS  conservation  plaiming 
efforts.  Two  comments  supported  the 
WHDP  as  described  in  the  proposed 
rule. 

Response.  The  NRCS  supports  using 
of  conservation  partnera  in  all  aspects  of 
WHIP,  including  assessments,  planning, 
monitoring,  and  evaluation  activities. 
The  NRCS  also  supports  efficiency  of 
efforts  and  will  adapt,  as  appropriate, 
for  use  in  WHIP  any  plans  developed 
which  provide  the  needed  information. 
As  stated  earlier,  the  WHDP  may  be  the 
entire  conservation  plan  or  one  of 
several  components  of  a  conservation 
plan  depending  on  the  desires  and 
priorities  of  the  program  participant  In 
general,  it  is  not  anticipated  that  the 
NRCS  will  reimburse  (tartnera  for 
technical  assistance  during  the  planning 
process.  However,  there  may  be  special 
cases  where  such  arrangements  are 
made.  These  arrangements  will 
generally  be  subject  to  the  availability  of 
NRCS  resources.  No  change  was  made 
in  the  final  rule  because  the  rule 
contains  sufficient  flexibility  to  address 
these  concerns  as  they  are  raised 
through  the  locally-led  process  and  in 
consultation  with  the  State  Technical 
Committee. 
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Comment.  Seven  conunents  were 
related  to  monitoring  of  the  WHIP  plan, 
three  of  which  stated  that  monitoring 
and  evaluation  were  important 
activities,  two  of  which  encouraged  the 
use  of  partners  in  monitoring  and 
measure  success  of  the  program,  one  of 
which  wanted  monitoring  to  be 
included  in  the  plan,  and  the  remaining 
comment  wanted  monitoring  to  be 
conducted  only  by  NRCS  and  restricted 
to  ensure  compliance  with  Federal  laws, 
rules,  standards  and  specifications. 

Response.  The  NRCS  agrees  that 
monitoring  and  evaluation  are 
important  for  measuring  success  and 
identifying  failures.  Initially,  each  NRCS 
State  office  shall  determine  the 
monitoring  method  to  use,  as 
appropriate  for  the  different  types  of 
wildlife  habitat  enrolled  in  the  program. 
However,  the  NRCS  has  identified  the 
need  to  develop  a  national  standard  for 
measuring  wildlife  habitat  improvement 
in  order  to  track  wildlife  habitat  benefits 
achieved  under  the  program.  No  such 
methodology  currently  exists,  and  it  is 
the  intent  of  NRCS  to  work  with  other 
wildlife  interests  to  develop  one.  These 
comments  are  beyond  the  scope  of  this 
rule  and  are  being  addressed  more 
appropriately  in  a  broader  context. 

Section  1470.9  Modifications 

Comment.  Two  comments  were 
received  concerning  modifications  to  a 
WHIP  plan.  One  comment  wanted  to 
allow  changes  to  a  plan  at  anytime 
based  on  unforeseen  circumstances 
while  the  other  comment  wanted  all 
modifications  approved  by  the  local 
work  group  in  conjunction  with  the 
local  conservation  district 

Response.  The  local  work  group  is 
comprised  of  Federal,  State,  Cotmty, 
tribal  or  local  government 
representatives  at  the  local  level.  The 
local  work  group  serves  as  a 
recommending  body  only  and  will  not 
have  approval  authority  of  WHIP  cost- 
share  agreements  or  modifications  to 
such  cost-share  agreements.  WHIP  will 
accommodate,  to  the  extent  that  funding 
allows,  unforeseen  technical 
modifications  to  a  plan.  The  cost-share 
agreement  modification  provisions  for 
WHIP  are  similar  to  those  in  other 
USDA  conservation  programs.  The 
program  handbook  will  provide 
procedural  guidance  for  modifying  cost- 
share  agreements,  and  will  have  the 
flexibility  to  enable  a  participant  to 
modify  a  cost-share  agreement  several 
yeara  into  its  implementation  as  long  as 
the  WHDP  is  revised  according  to 
program  requirements. 


Section  1470.10  Transfer  of  Interest  in  a 
Contract 

Comment.  The  NRCS  received  four 
comments  on  this  topic.  Two  comments 
recommended  funds  should  not  be 
returned  if  a  cost-share  agreement  is 
terminated.  One  comment 
recommended  the  return  of  all  or  a 
portion  of  the  funds  if  a  cost-share 
agreement  is  terminated  through  a 
change  in  ownerahip.  One  conunent 
requesting  clarification  of  the  terms  for 
a  transfer  of  cost-share  agreement  and 
whether  an  easement  was  involved. 

Response.  NRCS  does  not  have  the 
authority  to  acquire  easements  from 
WHIP  participants,  and  therefore  there 
are  no  easements  involved  in  a  WHIP 
cost-share  agreement  The  NRCS  added 
language  to  this  section  to  include 
provisions  when  a  subsequent  owner  is 
unwilling  to  assume  responsibility 
imder  the  WHIP  cost-share  agreement 

Section  1470.11  Termination  of  cost- 
share  agreements 

Comment.  The  NRCS  received  six 
comments  on  this  section  of  the  rule. 
Two  comments  requested  clarification 
of  the  terms  "public  interest"  and 
"severe  hardship".  One  comment 
wanted  the  ability  to  end  the  cost-share 
agreement  without  obligation  for  the 
participant  to  return  any  funds.  One 
conunent  wanted  less  harsh  language  in 
this  section. 

Response.  The  NRCS  will  utilize 
standard  cost-share  agreement 
procedures  in  the  implementation  of 
this  section.  The  "public  interest"  and 
"severe  hardship"  standards  have  been 
implemented  in  many  Departmental 
programs  and  such  standards  require 
fact-intensive  determinations.  A 
particular  summary  of  such 
determinations  would  not  prove 
insightful.  There  were  no  cnanges  made 
to  this  section. 

Section  1470.12  Violations  and 
Remedies 

Comment.  The  NRCS  received  one 
comment  on  this  section  requesting 
clarification  of  the  terms  "reasonable 
notice"  and  "additional  time  as  CCC 
may  allow." 

Response.  Written  notice  mailed  to 
the  last  known  address  of  the 
participant  constitutes  reasonable 
notice,  but  there  exist  other  methods 
that  also  qualify.  The  NRCS  will  allow 
additional  time  beyond  30  days  to 
correct  a  violation  in  those  cases  where 
an  extension  is  determined  reasonable, 
such  as  inclement  weather,  or  other 
extenuating  circumstances.  In  addition, 
language  was  added  to  clarify  the 
difference  between  situations  where  the 


participant  sought  to  come  back  into 
compliance  and  those  where  the 
participant  elected  not  to  do  so. 

Section  1470.13  Misrepresentation  and 
Scheme  or  Device 

Comment.  The  NRCS  received  one 
comment  on  this  section  raising  the 
concern  that  a  program  participant 
could  be  penalized  for  unknowingly 
violating  the  terms  of  the  cost-share 
agreement 

Response.  Section  636.13  in  the  finn] 
rule  focuses  upon  misrepresentations 
and  knowing  violations,  and  thus  the 
NRCS  considers  a  person's  state  of  mind 
when  applying  the  terms  of  this  secticm. 
language  was  added  in  §  636.13 
clarifying  the  outcomes  possible  under 
this  section. 

Section  1470.15  Appeals 

Language  was  added  to  this  section 
identifying  activiti^  that  are  not  subject 
to  appeal,  consistent  with  the 
Department  of  Agriculture 
Reorganization  Act  of  1994. 

Accordingly.  Tide  7  of  the  Code  of 
Federal  Regulations,  subchapter  D.  is 
amended  by  adding  a  new  part  636  to 
read  as  follows: 

PART  636— WILDUFE  HABITAT 
INCENTIVES  PROGRAM 

doc*  ^ 

636.1  Applicability. 

636.2  Administration. 

636.3  Definitions. 

636.4  Program  requirements. 

636.5  EstuUshing  priority  for  anrollmant  in 
WHIP. 

636.6  Cost-share  payments. 

636.7  The  Wildlife  Habitat  Development 
Plan(WHI»>). 

636.8  Cost-share  agreements. 

636.9  Modifications. 

638. 1 0  Transfer  of  interest  in  a  cost-shan 
agreement 

636. 11  Termination  of  cost-thars 
agreements. 

638.12  Violationa  and  remedies. 

636.13  Misrepresentation  and  scheme  or 
device. 

636.14  OfEMts  and  assignments. 

636.15  Appeals. 
Anthority:  16  U.S.C.  3836a. 

f  636.1.    AppUcabUtty. 

(a)  The  purpose  of  the  WHIP  is  to  help 
participants  develop  habitat  for  upland 
wildlife,  wetland  wildlife,  threatened 
and  endangered  species,  fish,  and  other 
types  of  wildlife. 

(b)  The  regulations  in  this  part  set 
forth  the  requirements  for  the  Wildlife 
Habitat  Incentives  Program  (WHIP). 

(c)  The  Chief,  NRCS  may  implement 
WHIP  in  any  of  the  50  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Virgin  Islands  of 
the  United  States,  American  Samoa,  and 
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the  Ckjmmonwealth  of  the  Northern 
Mariana  Islands. 

1636.2.    AdnrinMratkNi.        "^ 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the  Chief, 
NRCS. 

(b)  The  State  ConservationiBt  will 
considt  with  the  State  Technical 
Conunittee  in  the  implementation  of  the 
program  and  in  establishing  program 
direction  for  the  NRCS  in  the  applicable 
State.  The  State  Conservationist  has  the 
authority  to  accept  or  reject  the  State 
Technical  Committee  recommendation; 
however,  the  State  Conservationist  will 
give  strong  consideration  to  the  State 
Technical  Committee's 
recommendation. 

(c)  NRCS  may  enter  into  cooperative 
agreements  with  Federal  agencies,  State 
and  local  agencies,  conservation 
districts,  local  waterriied  groups,  and 
private  entities  to  assist  with  program 
implementation,  including  cost-share 
agreement  execution,  assistance, 
planning,  and  mouitoring 
responsibilities. 

(d)  NRCS  may  make  payments 
pursuant  to  agreements  with  other 
Federal,  State,  or  local  agencies, 
conservation  districts,  local  watershed 
groups,  or  private  entities  for  program 
implementation,  coordination  of 
enrollment  of  cost-share  agreements,  or 
for  other  goals  consistent  with  the 
program  provided  for  in  this  part. 

(e)  NRCS  will  provide  the  public  with 
reasonable  notice  of  opportiinities  to 
apply  for  participation  in  the  program. 

(fi  Nothing  in  this  part  shall  preclude 
the  Chief  of  NRCS,  or  a  designee,  from 
determining  any  question  arising  under 
this  part  or  from  reversing  or  modifying 
any  determination  made  under  this  part 

1636.3.    DaAnitions. 

Chief  means  the  Chief  of  the  Natural 
Resources  Conservation  Service  or  the 
person  delegated  authority  to  act  for  the 
Chief. 

Cbnservotion  district  means  a  political 
subdivision  of  a  State,  Native  American 
Tribe,  or  territory,  organized  pursuant  to 
the  State  or  territorial  soU  conservation 
district  law,  or  Tribal  law.  The 
subdivision  may  be  a  conservation 
district,  soil  conservation  district,  soil 
and  water  conservation  district, 
resource  conservation  district,  natural 
resource  district,  land  conservation 
committee,  or  similar  legally  constituted 
body. 

Consenmtion  plan  means  a  record  of 
a  participant's  decisions,  and 
supporting  information,  for  treatment  of 
a  unit  of  land  or  water,  and  includes  a 
schedule  of  operations,  activities,  and 


estimated  expenditures  needed  to  solve 
identified  natural  resource  problems. 

Cost-share  agreement  means  the 
document  that  specifies  the  obligations 
and  the  rights  of  any  person  who  has 
been  accepted  for  participation  in  the 
program. 

Cost-shaie  payment  means  the 
payments  under  this  part  to  develop 
wildlife  habitat 

Habitat  development  means  the 
physical  actions  or  practices  undertaken 
to  establish,  improve,  protect,  enhance, 
or  restore  the  present  conditions  of  the 
land  for  the  specific  purpose  of 
improving  conditions  for  wildlife. 

Participant  means  an  applicant  who  is 
a  party  to  a  WHIP  cost-share  agreement 

Person  means  an  individual, 
partnership,  association,  corporation, 
cooperative,  estate,  trust,  joint  venture, 
joint  operation,  or  other  business 
enterprise  or  other  legal  entity  and, 
whenever  applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 

Practice  means  a  specified  treatment, 
such  as  a  structural  or  land  management 
measure,  which  is  planned  and  applied 
according  to  NRCS  standards  and 
specifications. 

Hecuning  practices  means  practices 
repeated  on  the  same  area  over  the  life 
of  a  cost-share  agreement  to  achieve 
specific  habitat  attributes. 

State  Conservationist  means  the 
NRCS  employee  authorized  to  direct 
and  supervise  NRCS  activities  in  a  State, 
the  Caribbean  Area,  or  the  Pacific  Basin 
Area. 

State  Technical  Committee  means  a 
committee  established  by  the  Secretary 
of  the  United  States  Department  of 
Agricultiue  in  a  State  pursuant  to  16 
U.S.C.  3861. 

Wildlife  means  birds,  fishes,  reptiles, 
amphibians,  invertebrates,  and 
mammals,  along  with  all  other  animals. 

Wildlife  habitat  means  the  aquatic 
and  terrestrial  environments  required 
for  wildlifiD  to  complete  their  life  cycles, 
including  air,  food,  cover,  water,  and 
spatial  requirements. 

{636.4.    Program  ra^uif wiMfiti . 

(a)  To  participate  in  WHIP,  a  person 
must: 

(1)  E)evelop  and  agree  to  comply  with 
a  WHDP,  as  described  in  §636.7; 

(2)  Enter  into  a  cost-share  agreement 
for  the  development  of  wildlife  as 
described  in  §  636.d; 

(3)  Provide  NRCS  with  written 
evidence  of  ownership  or  legal  control 
for  the  life  of  the  proposed  cost-share 
agreement  period;  however,  an 
exception  may  be  made  by  the  Chief: 

(i)  In  the  case  of  land  allotted  by  the 
Bureau  of  Indian  Affairs,  tribal  land,  or 


(ii)  Other  instances  in  which  NRCS 
determines  there  is  sufficient  assurance 
of  control; 

(4)  Agree  to  provide  all  information  to 
NRCS  as  determined  to  be  necessary  to 
assess  the  merits  of  a  proposed  project 
and  to  monitor  the  compliance  of  a 
participant  with  a  cost-share  agreement; 
and  (5)Agree  to  grant  to  NRCS  or  its 
representatives  access  to  the  land  for 
purposes  related  to  application, 
assessment,  monitoring,  enforcement,  or 
other  actions  required  to  implement  this 
part 

(b)  Ineligible  land.  NRCS  shall  not 
provide  cost-share  assistance  with 
respect  to  practices  on  land: 

(1)  Enrolled  in  a  program  where 
wildlifB  habitat  objef:tives  have  been 
sufficiently  achieved  through  other 
forms  of  assistance  or  without 
assistance,  as  determined  by  NRCS. 

(2)  With  on-site  or  off-site  conditions 
which  NRCS  determines  would 
undermine  the  benefits  of  the  habitat 
development  or  otherwise  reduce  its 
value; 

(3)  Where  NRCS  determines  that  the 
wildlife  habitat  development  benefits 
attainable  are  of  lessor  value  than  would 
occur  on  other  lands;  or 

(4)  Otvned  by  the  United  States, 
except  where  there  is  a  direct  Tribal, 
State,  or  private  benefit;  or 

(5)  On  which  habitat  for  threatened  or 
endangered  species  would  be  adversely 
affected. 

(c)  All  other  land  except  as  provided 
in  paragraph  (b)  of  this  section  is 
eligible. 

{636.5    Esnonsrang  pnoniy TOr wiroanNni 
in  WHIP. 

(a)  In  response  to  national  and 
regional  neieds,  the  Chief  may  limit 
program  implementation  in  any  given 
year  to  specific  geographic  areas  or  to 
address  specific  habitat  development 
needs  of  targeted  species  of  special 
concern. 

(b)  The  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  may  limit  implementation 
of  WHIP  to  address  unique  species, 
habitats,  or  special  geographic  areas  of 
the  State.  Subsequent  cost-share 
agreement  offers  that  would 
complement  previous  cost-share 
agreements  due  to  geographic  proximity 
of  the  lands  involved  or  other 
relationships  may  receive  priority 
consideration  for  participation. 

(c)  NRCS  will  evaluate  the 
applications  and  make  enrollment 
decisions  based  on  the  wildlife  habitat 
need  using  some  or  all  of  the  following 
criteria: 

(1)  Contribution  to  resolving  an 
identified  habitat  problem  of  national, 
regional,  or  state  importance; 
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(2)  Relationship  to  any  established 
wildlife  or  conservation  priority  areas; 

(3)  Duration  of  benefits  to  be  obtained 
from  the  habitat  development  practices; 

(4)  Self-sustaining  natiue  of  the 
habitat  development  practices; 

(5)  Availability  of  other  partnerahip 
matching  funds  or  reduced  funding 
request  by  the  person  applying  for 
participation; 

(6)  Estimated  costs  of  wildlife  habitat 
development  activities;  and 

(7)  Other  factors  determined 
appropriate  by  NRCS  to  meet  the 
objectives  of  ^e  program. 

(d)  Notwithstanding  the  criteria  set 
forth  in  paragraph  (c)  of  this  section,  the 
State  Conservationist,  in  consultation 
with  the'  State  Technical  Committee, 
may  deny  an  application  if  it  is  not  cost 
effective  or  does  not  sufficiently  meet 
program  requirements: 

{636.6    Coat-share  peymanta. 

(a)  NRCS  may  share  the  cost  with  a 
participant  for  implementing  the 
practices  as  provided  in  the  WHDP; 
NRCS  shall  offer  to  pay  no  more  than  75 
percent  of  the  cost  of  establishing  such 
practices.  The  cost-share  payment  to  a 
participant  shall  be  reduced 
proportionately  below  75  percent  to  the 
extent  that  direct  Federal  financial 
assistance  is  provided  to  the  participant 
bom  saurces  other  than  NRCS,  except 
for  certain  cases  that  merit  additional 
cost-share  assistance  to  achieve  the 
intended  goals  of  the  program,  as 
determined  by  the  State  Conservationist 

(b)  Cost-share  payments  may  be  made 
only  upon  a  determination  by  the  NRCS 
that  an  eligible  practice  or  an' 
identifiable  unit  of  the  practice  has  been 
established  in  compliance  with 
appropriate  standaixis  and 
specffications.  Identified  practices  may 
be  implemented  by  the  participant  or 
other  designee. 

(c)  Cost-share  payments  may  be  made 
for  the  establishment  and  installation  of 
additional  eligible  practices,  or  the 
maintenance  or  replacement  of  an 
eligible  practice,  but  only  if  NRCS 
determines  the  practice  is  needed  to 
meet  the  objectives  of  the  program,  or 
that  the  failure  of  the  original  practice 
was  due  to  reasons  beyond  the  control 
of  the  participant 

{636.7   TlwWHdIlfsHabnMDawalopmant 
Plan  (WHOP). 

(a)  The  participant  develops  a  WHDP 
with  the  assistance  of  NRCS  or  other 
public  or  private  natural  resource 
professionals,  and  the  WHDP  is 
approved  by  the  participant,  NRCS,  and 
the  local  conservation  district.  A  WHDP 
encompasses  the  parcel  of  land  that  has 
the  wildlife  habitat  conditions  that  are 
of  concern  to  the  participant 


(b)  The  WHDP  forms  the  basis  for  the 
agreement  and  is  incorporated  therein. 
The  WHDP  includes  a  schedule  for 
installation  of  the  wildlife  habitat 
development  practices,  maintenance, 
and  related  requirements  to  maintain 
the  habitat  for  the  life  of  the  cost-share 
agreement 

(c)  The  WHDP  may  be  modified  in 
accordance  with  §636.9. 

{  636.8    Cost-shars  agrsamants. 

(a)  To  apply  for  WHIP  cost-share 
assistance,  a  person  must  submit  an 
application  for  participation  in  the 
WHIP  at  a  USDA  office  or  to  an  NRCS 
representative. 

(b)  A  WHIP  cost-share  agreement 
shall: 

(1)  Incorperate  all  portions  of  a 
WHDP; 

(2)  Be  for  a  period  of  5  to  10  years, 
unless  provisions  of  paragraph  (c)  of 
this  section  apply; 

(3)  Include  all  provisions  as  required 
by  law  or  statute; 

(4)  Specify  the  requirements  for 
operation  and  maintenance  of  applied 
wildlife  habitat  development  practices; 

(5)  toclude  any  participant  reporting 
and  recordkeeping  requirements  to 
determine  compliance  with  the  cost- 
share  agreement  and  program; 

(6)  Be  signed  by  the  participant  When 
the  participant  is  not  the  owner, 
concurrence  from  the  owner  is  required; 
and, 

(7)  Include  any  other  provision 
determined  necessary  or  appropriate  by 
the  NRCS  representative. 

(c)  The  Chief  may  allow  a  cost-share 
agreement  period  for  less  than  five  years 
in  situations  where  wildlife  habitat  is 
threatened  as  a  result  of  a  disaster  and 
emergency  measures  are  necessary  to 
address  the  potential  for  dramatic 
declines  in  one  or  more  wildlife 
populations. 

{636.9    Modifications. 

(a)  NRCS,  with  the  concurrence  of  the 
conservation  district,  may  approve 
modifications  to  a  WHDP  where  such 
modifications  are  acceptable  to  the 
parties. 

(b)  NRCS  may  approve  modifications 
to  the  cost-share  agreement  where  such 
modifications  are  acceptable  to  the 
parties. 

(c)  Any  modifications  made  under 
this  section  must  meet  WHIP  program 
objectives,  and  must  be  in  compliance 
with  this  {>art. 

{636.10    Transfsr  of  imwasl  In  a  coat- 


modify  the  cost-share  agreement  to 
reflect  the  new  interested  persons  and 
new  divisions  of  payments.  NRCS  shall 
make  eligible  cost-share  payments  upon 
presentation  of  an  assignment  of  rights 
or  other  evidence  that  title  had  passed. 

(2)  With  respect  to  any  and  all 
payments  owed  to  participants  who 
wish  to  transfer  ownership  or  control  of 
land  subject  to  a  cost-share  agreement, 
the  division  of  payment  shall  be 
determined  by  the  original  party  and 
that  parfy's  successor.  In  the  event  of  a 
dispute  or  claim  on  the  distribution  of 
cost-share  payments,  NRCS  may    „ 
withhold  payments  without  the  accrual 
of  interest  pending  a  settlement  or 
adjudication  on  the  rights  to  the  funds. 

(b)  (1)  If  such  new  owners  or 
operators  are  not  willing  to  assiune  the 
responsibilities  posed  in  an  existing 
WHIP  cost-share  agreement,  NRCS  shall 
terminate  the  cost-share  agreement  and 
may  require  that  all  cost-share  payments 
may  be  forfeited,  refunded,  or  both. 

(2)  The  signatories  to  the  cost-share 
agreement  shall  be  jointly  and  severally 
responsible  for  refimding  the  cost-share 
pajrments  pursuant  to  paragraph  (b)(1) 
of  this  section. 

{636.11    TanninaMon  of  coat-ahata 


(a)  The  State  Conservationist  may,  by 
mutual  agreement  with  the  parties  to  the 
cost-share  agreement,  consent  to  the 
termination  of  the  contract  where: 

(1)  The  parties  to  the  cost-share 
agreement  are  unable  to  comply  with 
the  terms  of  the  cost-share  agreement  as 
the  result  of  conditions  beyond  their 
control; 

(2)  Compliance  with  the  terms  of  the 
cost-share  agreement  would  work  a 
severe  hardship  on  the  parties  to  the 
contract;  or. 

(3)  Termination  of  the  cost-share 
agreement  would,  as  determined  by  the 
State  Conservationist  be  in  the  public 
interest 

(b)  If  a  cost-share  agreement  is 
terminated  in  accordance  with  the 
provisions  of  this  section,  the  State 
Conservationist  may  allow  the 
participants  to  retaiia  any  cost-share 
pa3rments  received  under  the  cost-share 
agreement  in  a  porportion  appropriate 
to  the  effort  the  participant  has  made  to 
comply  with  the  cost-share  agreement, 
or,  in  cases  of  hardship,  where  forces 
beyond  the  participant's  control 
prevented  compliance  with  the  cost- 
share  agreement 


(a)  (1)  If  the  ownership  or  operation 
of  the  land  changes  during  the  term  of 
the  cost-share  agreement  NRCS  shall 


{636.12 

(a)  (1)  If  NRCS  determines  that  a 
participant  is  in  violation  of  a  cost-share 
agreement  or  dociunents  incorporated 
fay  refnence  into  the  cost-share 
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agreement,  NRCS  may  give  the  parties  to 
the  cost-share  agreement  reasonable 
notice  and  an  opportunity  to  voluntarily 
correct  the  violation  within  30  days  of 
the  date  of  the  notice,  or  such  additional 
time  as  NRCS  may  allow. 

(2)  If  the  participant  foils  to  cure  the 
violation  of  a  cost-share  agreement 
within  the  period  provided  under 
paragraph  (a)(1)  of  this  section,  NRCS 
may  terminate  the  agreement  and 
require  the  participant  to  refund  all  or 
part  of  any  assistance  earned  under  that 
cost-share  agreement,  plus  interest,  as 
well  as  require  the  participant  to  forfeit 
all  rights  for  future  payment  under  the 
agreement 

(b)  [Reserved]. 


1638.13 


I  and  sdMneof 


(a)  A  person  who  is  determined  by 
NRCS  to  have  erroneously  represented 
any  fact  affecting  a  program 
determination  made  in  accordance  with 
thin  part  shall  not  be  entitled  to  cost- 
share  agreement  payments  and  must 
refund  all  payments,  plus  interest  as 
determined  by  NRCS. 

(b)  A  person  who  is  determined  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defrat  the  purpose  of  the 
program; 


(2)  Made  any  fraudulent 
representation;  or, 

(3)  Misrepresented  any  fact  affecting  a 
program  determination  shall  refund  to 
NRCS  all  payments,  plus  interest  as 
determined  by  NRCS,  with  respect  to  all 
NRCS  cost-shiare  agreements.  The 
person's  interest  in  all  NRCS  cost-share 
agreements  may  be  terminated. 

§336.14    OWeete and  aMtgnmenta. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  person  shall  be 
made  without  regard  to  questions  of  tide 
under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  land,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U.S.  GovemmenL  The  regulations 
governing  ofEsets  and  withholdings 
found  in  part  3  of  this  title  shall  be 
applicable  to  cost-share  agreement 
payments. 

(d)  Any  person  entided  to  any  cash 
payment  under  this  propam,  may 
assign  the  right  to  receive  such 
payments  in  whole  or  in  part 


1636.15 

(a)  Any  person  may  obtain 
reconsideration  and  review  of 
determinations  aSscting  participation  in 
this  program  in  accordance  with  part 


614  Part  C  of  this  tide,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  In  accordance  with  the  provisions 
of  the  Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L. 
103-354  (7  U.S.C.  6901),  the  following 
decisions  are  not  appecJable: 

(1)  Payment  rates,  payment  limits, 
and  cost-share  percentages; 

(2)  The  designation  of  approved 
wildlife  priority  areas,  habitats  or 
practices; 

(3)  NRCS  program  funding  decisions: 

(4)  Eligible  conservation  practices; 
and 

(5)  Other  mattera  of  general 
applicability. 

(c)  Before  a  person  may  seek  judicial 
review  of  any  action  taken  luider  this 
part,  the  person  must  exhaust  all 
administrative  appeal  procedures  set 
forth  in  paragraph  (a)  of  this  section. 

Sigoed  at  Washington.  D.C  aa  September 
12. 1997. 

Gary  A.  MaighsiM. 

Acting  Chief,  Natural  Resources  Conservation 
Serrice. 
(FR  Doc  97-24768  Filed  9-1B-47: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  159 
[OPP-60010H:  FRL-673e-1 
RIN2070-AB50 

Reporting  RequirwiMnts  For  Risk/ 
Bonefit  Information 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 


:  This  final  rule  codifies  EPA's 
interpretation  and  enforcement  policy 
regaiding  section  6(a)(2)  of  the  Federal 
Insecticide,  Fimgicide  and  Rodenticide 
Act  (FIFRA),  which  requires  pesticide 
registrants  to  report  information 
concerning  unreasonable  adverse  efiiects 
of  their  products  to  EPA.  The  purpose 
of  the  nile  is  to  clarify  what  failures  to 
report  information,  or  delays  in 
reporting,  will  be  regarded  by  EPA  as 
violations  of  FIFRA  section  6(aM2). 
actionable  under  FIFRA  sections 
12(a)(2HB)(ii)  and  12(a)(2)(N).  In 
comparison  to  previous  EPA  policy 
statements,  some  reporting  requirements 
are  expanded,  and  others  reflect 
increased  flexibility  or  exemptions  for 
reporting  specific  types  of  information. 
When  efiiective.  this  rule  will  supersede 
all  previous  policy  statements 
pertaining  to  section  6(a)(2). 
EFFECTIVE  DATE:  This  rule  will  become 
eSiactive  Jime  16. 1998. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  James  V.  RoeloCs,  Office  of 
Pesticide  Programs  (7506C).  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW.„  Washington.  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Crystal  Mall  #2,  Rm. 
1113,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  308-2964,  e-mail: 
roelo&.)im9epamail.epa.gov. 
SUPPLBIBfTARY  MFORMATION: 
Electrooic  Availability: 

internet 

Electronic  copies  of  this  document 
and  various  support  documents  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Registei^Enviroiunental 
Documents  entry  for  this  document 
under  "Rules  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Fax  on  Demand 

Using  a  fax  phone  call  202-401-0527, 
select  item  6301  for  a  copy  of  the 
Federal  Register  dociunent.  and  select 
item  6051  for  the  Information  Collect 
Request  (ICR)  form. 

This  Federal  Register  document 
disciisses  the  background  of  this  final 


rule  concerning  the  reporting  of  adverse 
effects  information  by  pesticide 
registrants.  It  also  addresses,  in  general 
terms,  the  main  public  comments  on  the 
provisions  of  the  proposed  rule 
published  in  the  Federal  Register  of 
September  24, 1992  (57  FR  44290).  In 
addition,  on  August  12, 1996,  the 
Agency  opened  a  comment  period  to 
receive  comments  on  the  burdens  that 
would  be  imposed  by  the  provisions  of 
a  draft  final  version  of  the  rule  (61  FR 
41764)(FRL-5388-l).  A  draft  version  of 
the  rule  dated  June  14, 1996  was  made 
available  to  the  public  on  request  at  that 
time.  The  comment  period  was 
subsequenUy  extended  twice,  on 
September  20,  1996  (61  FR  49427)(FRL- 
5396-1)  and  October  25. 1996  (61  FR 
55259)(FRL-5640-7).  This  preamble 
provides  EPA's  final  determination  with 
respect  to  the  provisions  of  the  final 
rule,  and  provides  information  on  the 
applicable  statutory  and  regulatory 
review  requirements.  A  more  detailed 
section-by-section  discussion  of  the 
public  comments  on  the  proposed  rule, 
the  related  Information  Collection 
Request  (ICR),  and  the  Agency's 
response  thereto  can  be  found  in  the 
public  docket. 

This  dociunent  is  organized  into  3 
imits.  Unit  I  {wovides  background  on  the 
relevant  statutory  provisions  and  the 
regulatory  history  of  adverse  effects 
reporting.  Unit  n  contains  a  discussion 
of  the  final  rule  and  EPA's  response  to 
the  maior  comments  submitted  on  the 
proposed  rule.  Unit  in  discusses 
compliance  with  the  rulemaking 
requirements  contained  in  FIFRA  and 
other  statutes  and  executive  orders, 
followed  by  the  regulatory  text 

L  Backgnmnd  '- 

A.  The  Statute 

Section  6(a)(2)  of  FIFRA  requires  that, 
"[i]f  at  any  time  after  the  registration  of 
a  pesticide  the  registrant  has  additional 
factual  information  regarding 
unreasonable  adverse  effects  on  the 
enviroiunent  of  the  pesticide,  the 
registrant  shall  submit  such  information 
to  the  Administrator."  Section  6(aM2) 
provides  an  important  function  by 
assuring  that  a  previous  Agency 
decision  to  register  a  pesticide  remains 
a  correct  one.  and  that  a  registered 
pesticide  can  in  fact  be  used  without 
posing  unreasonable  adverse  efiiects  to 
hiunan  health  and  the  environment. 
Other  provisions  of  FIFRA  allow  the 
Agency  to  require  pesticide  registrants 
to  develop  and  submit  information  the 
Agency  believes  it  needs  in  order  to 
evaluate  the  risks  and  benefits  of 
[>esticide  products.  Section  6(a)(2). 
however,  provides  that  registrants  must 


also  inform  the  Agency  of  certain 
relevant  information  relating  to  their 
products,  even  though  it  was  not 
specifically  requested  by  EPA.  It 
recognizes  that  registrants  may  come 
into  the  possession  of  important 
information  that  was  not  anticipated  by 
the  Agency,  and  that  without  the 
submission  of  such  information  by 
registrants.  EPA  would  remain  without 
it.  Information  reportable  under  this 
provision  includes  not  only  new 
information  derived  bom  scientific 
studies,  but  also  reports  of  incidents  of 
adverse  efiiects  resulting  bom  the  use  of 
pesticide  products.  Thus,  section  6(a)(2) 
serves  to  provide  an  important  ongoing 
check  on  the  correctness  of  the  original 
decision  to  register  a  pesticide. 

As  a  general  matter,  pesticides  may 
not  be  sold  or  distributed  in  the  United 
States  unless  they  are  registered  with 
the  EPA  (FIFRA  section  3(a)).  In  order 
to  obtain  a  pesticide  registration,  an 
applicant  must  provide  EPA  with  data 
(or  cite  existing  data)  demonstrating  that 
the  proposed  registration  complies  with 
the  requirements  for  registration  (FIFRA 
section  3(c)(lKF)).  The  standard  for 
determining  whether  an  application 
should  be  granted  is  found  in  FIFRA 
section  3(c)(5),  which  provides  that  in 
order  to  grant  a  registration,  EPA  must 
find  that  a  product's  composition 
warrants  the  proposed  claims  for  it;  that 
the  product's  labeling  and  other 
material  required  to  be  submitted 
comply  with  FIFRA;  that  the  product 
will  perform  its  intended  function 
without  causing  imreasonable  adverse 
eSiacts  on  the  environment;  and  that, 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  the  product  will  not  cause 
unreasonable  adverse  effects  on  the 
environment  FIFRA  defines 
unreasoiuble  adverse  effects  on  the 
environment  as  "any  imreasonable  risk 
to  man  or  the  enviroiunent,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the 
use  of  any  pesticide."  Thus,  a  critical 
aspect  of  determining  whether  or  not  a 
pesticide  should  be  granted  a 
registration  is  an  evaluation  of  whether 
>the  benefits  associated  with  the  use  of 
a  pesticide  exceed  the  risks  associated 
with  such  use. 

The  burden  of  demonstrating  that  a 
product  meets  the  standards  for 
registration  rests  at  all  times  on  the 
registrant  or  applicant  for  registration. 
See.  e.g..  Industrial  Union  Dept.  v. 
Amaican  Petroleum  Institute,  448  U.S. 
607.  653  n.  61  (1980);  Environmental 
Defense  Fund  v.  EPA,  510  F.2d  1292, 
1297, 1302  (D.C.  Cir.  1975).  Section 
6(a)(2}  only  imposes  a  reporting  burden 
on  persons  who  have  registered 


Federal  Regigter  /  Vol.  62.  No.  182  /  Friday,  September  19,  1997  /  Rules  and  Regulations     48371 


pesticides,  and  only  requires  reporting 
of  information  if  that  information  is:  (1) 
Additional;  (2)  factual;  and  (3)  regards 
unreasonable  adverse  effects  on  the 
environment  of  the  pesticide.  These 
three  factors  were  discussed  extensively 
in  the  comments  submitted  on  the 
proposed  rule. 

B.  devious  Regulatory  Interpretations  of 
Section  6(aX2) 

1. 1978  interpretive  statement.  On 
August  23, 1978,  EPA  published  in  the 
Fedml  Regiater  (43  FR  37611)  its 
interpretation  of  the  requirements 
imposed  by  section  6(a)(2).  In  that 
interpretive  statement.  EPA  focused  on 
the  meaning  of  two  of  the  three  factors 
pertaining  to  whether  information  ia 
reportable:  what  information  is 
"regaiding"  unreasonable  adverse 
effiects  on  the  environment,  and  what 
information  can  be  said  to  be  "factual." 
EPA  went  on  to  make  clear  that  it 
believed  information  must  be  submitted 
under  section  6(aK2)  if  a  registrant 
possesses  the  information,  the 
information  pertains  to  a  pesticide  for 
which  the  registrant  holds  a  registration, 
and  "the  information,  if  true,  would  be 
relevant  to  an  Agency  decision 
regarding  the  risks  and  benefits  of  the 
pesticide,  i.e.,  an  Agency  decision 
regarding  the  registrability  of  the 
pesticide  or  regarding  the  proper  terms 
and  conditions  of  the  registration  of  the 
pesticide."  The  statement  went  on  to 
say  that  reportable  information  need 
only  "pertain  or  relate  to  unreasonable 
adverse  effects  on  the  environment;  it 
does  not  have  to  indicate,  establish,  or 
prove  the  existence  of  such  effects." 
EPA  made  clear  in  the  statement  that  a 
registrant  need  not  determine  that  the 
information  would  result  in  a  change  in 
the  terms  and  conditions  of  registration 
in  order  for  information  to  be  reportable, 
because  the  ultimate  determination  on 
such  registration  issues  rests  with  EPA. 
If  the  information  would  be  relevant  to 
the  Agency's  decision-making  on 
whether  a  pesticide  should  remain 
registered  and,  if  so,  imder  what  terms 
and  conditions,  the  information 
"regarded"  unreasonable  adverse  effiects 
on  the  environment 

In  terms  of  the  definition  of  "factual," 
the  Agency  explained  that  there  was  no 
clear  demonstration  of  congressional 
intent  concerning  the  scope  of  the 
information,  and  that  the  Agency  would 
therefore  interpret  the  term  based  upon 
the  function  of  section  6(a)(2)  in  the 
context  of  FIFRA's  regulatory  scheme. 
Since  EPA  routinely  relies  on  expert 
opinion  in  order  to  make  regulatory 
decisions,  and  since  "Congress 
recognized  that  protection  of  the  health 
of  the  public  and  the  environment 


cannot  wait  until  evidence  of 
unreasonable  adverse  effects  becomes 
conclusive  or  universally  accepted," 
EPA  determined  that  "factual" 
information  shotdd  be  interpreted 
broadly  to  include  opinions  if  the 
opinions  were  not  "die  unsolicited 
opinions  of  persons  who  are  not 
employed  or  retained  by  the  registrant 
to  express  the  opinion  and  whose 
opinions  would  not  be  admissible  under 
the  Federal  Rules  of  Evidence  as  'expert' 
opinion"  {Id.  at  37613). 

2.  1979  policy  statement.  Chi  July  12, 
1979,  EPA  published  in  the  Federal 
RegHtar  (44  FR  40716)  a  Statement  of     . 
Enforcement  Policy  regarding 
registrants'  obligations  under  section 
6(aK2).  That  statement  did  not  cuib  the 
scope  of  section  6(aK2)  as  enunciated  in 
the  1978  interpretive  statement,  but 
instead  indicated  that  certain 
information  arguably  pertinent  to  the 
evaluation  of  the  risks  and  benefits  of  a 
pesticide  "are  not  currently  needed  by 
EPA  in  order  to  properly  discharge  its 
statutory  responsibilities  under  FIFRA 
and  thus  neod  not  be  submitted  by 
registrants."  The  Policy  statement 
notified  registrants  of  die  types  of  • 
information  for  which  a  registrant's 
failure  to  report  might  precipitate 
enforcement  action  by  EPA.  In  athex 
words,  the  policy  statement  announced 
as  a  matter  of  enforcement  discretion 
that  certain  types  of  information  need 
not  be  submitted  by  registrants 
notwithstanding  the  fact  that  the 
information  fell  within  the  scope  of 
section  6(a)(2).  EPA  indicated  that  it 
would  honor  the  exemptions  from 
reporting  contained  in  the  policy 
statement  until  at  least  30  ioays  after  a 
modification  or  revocation  of  the  policy 
statement  was  published  in  the  Federal 
Register.  This  final  nde  constitutes  a 
revocation  of  that  policy  statement;  the 
1979  Policy  Statement  violl  cease  to  be 
Agency  policy  on  June  16, 1998. 

3.  1985  interpretive  rule.  On 
September  20, 1985,  EPA  published  in 
the  Federal  Register  (50  FR  38115)  a 
Final  Interpretive  Rule  and  Statement  of 
Policy  concerning  reporting  obligations 
imder  section  6(a)(2).  The  rule 
identified  those  types  of  information 
covered  by  section  6(a)(2)  for  which 
enforcement  action  would  be  brought  if 
material  were  not  submitted  to  the 
Agency,  and  exempted  the  reporting  of 
other  information  covered  by  the 
statutory  provision.  It  is  not  clear 
whether  the  Interpretive  Rule  ever 
became  effective.  The  Federal  Register 
Notice  provided  that  EPA  would 
publish  in  the  Federal  Register  a  notice 
announcing  the  effective  date  of  the 
rule,  but  no  subsequent  notice  was  ever 
published.  In  light  of  the  issuance  of 


this  new  Final  Rule,  the  issue  of 
whether  the  1985  Rule  ever  became 
effective  need  not  be  resolved. 

4.  The  1992  proposed  rule.  On 
September  24, 1992,  the  Agency 
published  in  the  Federal  Register  (57 
FR  44290)  a  proposed  rule  relating  to 
the  submission  of  information  pursuant 
to  section  6(a)(2).  The  preamble  to  that 
rule  discussed  in  detail  the  Agency's 
interpretation  of  section  e(a)(2)  and  the 
rationale  for  the  provisions  of  the 

Eroposed  rule.  Many  of  those  provisions 
ave  not  changed  significanUy  in  this 
final  rule.  The  Agency  continues  to 
endorse  the  substance  of  the  preamble 
to  the  proposed  rule.  EPA  has  not 
always  repeated  in  this  preamble 
matraial  addressed  in  the  proposed  rule; 
the  disciission  in  that  preamble  should 
be  consulted  by  anyone  seeking 
additional  background  on  the  decisions 
reflected  in  this  final  rule.  Throughout 
this  preamble  the  term  "proposed  rule" 
refers  to  the  1992  document 

5.  The  1996  draft  final  rule.  On 
August  12, 1996  the  Agency  opened  a 
comment  period  to  allow  interested 
parties  to  comment  on  the  Information 
Collection  Request  (ICR)  and  the 
potential  burden  that  the  provisions  of 
the  Agency's  draft  final  rule  would 
impose  on  registrants.  The  Agmcy  made 
available  a  dnft  final  version  of  the  nde 
which  reflected  changes  the  Agency  had 
made  bom  the  proposed  nde  on  the 
basis  of  comments  received  and  its  own 
experience  with  section  6(aK2) 
information  during  the  years  since  the 
proposed  rule  was  published.  The 
Agraicy  received  numerous  written 
comments  on  the  provisions  of  the  ICR 
and  the  draft  final  rule,  and  also 
received  oral  comments  from  interested 
parties  at  two  meetings  held  during  the 
comment  period.  All  comments 
received,  as  well  as  memoranda 
describing  the  meetings,  and 
memoranda  describing  the  Agency's 
response  to  comments  are  included  in 
the  public  docket  for  this  rule.  The  main 
issues  which  were  raised  and  addressed 
by  the  Agency  as  a  result  of  comments 
on  the  1996  draft  final  rule  are 
described  in  this  preamble.  Throughout 
this  preamble,  the  term  "1996  draft" 
refers  to  the  draft  version  of  the  rule 
dated  June  14,  1996,  which  was  made 
available  to  the  public  on  request 
through  the  Federal  Register 
announcement  of  August  12, 1996. 

C.  Current  Interpretation  of  Section 
6(aX2) 

In  assessing  the  proper  scope  of 
section  6(a)(2),  it  is  necessary  to  focus 
on  the  potential  regulatory  actions  that 
the  Agency  can  take  undw  FIFRA  in  its 
continuing  evaluation  of  whether  a 
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pesticide  poses  unreasonable  advene 
efiects  on  the  environment.  The 
potential  cancellation  or  suspension  of 
a  registration  pursueint  to  section  6  is 
the  most  restrictive  action  EPA  can  take 
against  a  pesticide  registration,  and 
these  were  the  regulatory  activities  most 
discussed  by  commenters  on  the 
proposed  rule.  While  reportable 
information  under  section  6(a)(2)  could 
conceivably  result  in  cancellation  or 
suspension  action,  this  information 
coiild  also  be  used  by  the  Agency  in 
other  ways.  The  information  could 
suggest  the  need  for  modifications  to  the 
terms  and  conditions  of  registration 
which  could  be  necessitated  by  the 
balancing  of  the  risks  and  benefits 
associated  with  a  particular  pesticide.  It 
could  also  identify  information  gap* 
that  could  result  in  the  request  for 
additional  information  from  registrants 
pursuant  to  section  3(c)(2)(B).  Finally,  it 
could  identify  to  the  Agency  pesticides 
and  issues  that  require  closer 
examination  by  the  Asency. 

The  Agency  thus  taxes  a  very  broad 
view  of  the  statutory  scope  of  section 
6(a)(2).  Although  EPA  interprets  the 
section  as  requiring  the  submission  of 
potentially  large  amounts  of 
information,  the  Agency  is  also  sensitive 
to  the  burden  this  could  put  on  both 
registrants  and  Agency  reviewers. 
Accordingly,  this  final  rule  identifies 
the  material  that  the  Agency  considers 
relevant  to  determining  whether  a 
registered  pesticide  continues  to  meet 
the  standards  of  registration  and  wants 
to  be  sul»nitted  under  section  6(a)(2), 
and  essentially  exempts  fiom  the 
reporting  requirements  information  not 
covered  by  the  Rule. 

This  filial  rule  establishes 
requirements  on  what  information  must 
be  reported,  when  and  how  the 
information  must  be  submitted  to  the 
Agency,  and  who  has  reporting 
obligations.  The  nature  of  the 
information  that  must  be  reported  was 
the  principal  focus  of  most  of  the 
comments  and  takes  up  the  bulk  of  the 
final  rule.  Most  of  this  portion  of  the 
rule  is  considered  by  the  Agency  to  be 
interpretive  in  nature  and  similar  to  the 
policy  statements  issued  on  section 
6(a)(2)  in  the  past.  The  primary  sources 
of  information  covered  by  the  rule  are 
scientific  studies,  reports  of  incidents 
involving  pesticides,  and  certain 
opinions,  but  other  information  could 
also  be  included  if  relevant  to  the  risk/ 
benefit  balancing  involved  in  the 
determination  of  whether  a  pesticide 
causes  uiueasonable  adverse  efiects  on 
the  environment. 

A  number  of  general  comments 
argued  the  need  for  registrants  to 
investigate  and  verify  the  validify  of 


information  before  reporting.  The 
Agency  manifestly  did  not  design  this 
final  rule  to  cover  only  information 
certified  to  be  valid.  Especially  in  the 
area  of  incident  reporting,  the  Agency 
recognizes  and  accepts  that  many 
reports  may  prove  not  to  be  valid. 
Registrants  are  not  obligated  to 
investigate,  analyze,  or  verify  incidents 
before  reporting  to  the  Agency,  and  EPA 
accepts  diat  a  reporting  registrant  may 
well  disagree  with  either  the 
significance  or  validity  of  incident 
reports.  Registrants  are  free  to  submit 
information  challenging  the  validity  of 
section  6(a)(2)  information  either  at  the 
time  of,  or  after  submission  of  the 
information  to  the  Agency.  In  order  to 
comply  with  the  final  rule,  however, 
registrants  must  submit  the  required 
information  promptly.  Failure  to  submit 
information  because  of  the 
incompleteness  of  ongoing 
investigations  will  be  considered  a 
violation  of  both  this  final  rule  and  of 
FIFRA. 

Finally,  EPA  wants  to  serve  notice 
that  failure  to  comply  with  the 
requirements  of  section  6(a)(2),  as 
reflected  in  this  final  rule,  will  be 
considered  a  violation  of  FIFRA  sections 
12(a)(2)(B)(ii)  and  12(a)(2)(N),  and  could 
result  in  actions  for  civil  and/or 
criminal  penalties  under  FIFRA  section 
14.  Failure  to  comply  with  these 
requirements  may  aUo  constitute 
grovmds  for  cancellation  under  FIFRA 
section  6  of  some  or  all  of  a  registrant's 
pesticide  registrations,  both  because 
such  failure  means  that  "material 
required  to  be  submitted  does  not 
comply  with  the  provisions  of  [FIFRA)" 
and  because  the  Agency  may  conclude 
that  the  registrant  has  &iled  to  carry  its 
burden  of  demonstrating  that  the  use  of 
its  pesticides  do  not  pose  unreasonable 
adverse  efiects  on  the  enviroiunent.  EPA 
does  not  intend  to  pursue  cancellation 
every  time  section  6(a)(2)  may  have 
been  violated,  but  egregious  or  repeated 
violations  may  warrant  cancellation 
rather  than,  or  in  addition  to,  monetary 
fines. 

n.  Section-By-Sectioii  Disdurion 

Comments  were  received  on  virtually 
every  provision  of  the  1992  proposed 
rule,  and  on  the  1996  draft  version.  As 
noted  earlier,  the  Agency's  detailed 
response  to  the  comments  are  contained 
in  documents  available  in  the  public 
docket  for  this  rule.  The  discussion  in 
this  unit  is  limited  to  pointing  out 
significant  changes  to  the  provisions  of 
the  1992  proposed  and  1996  draft  rules, 
or  to  responding  to  comments  that  are, 
in  the  Agency's  judgment,  particularly 
important  to  clarify. 


A.  Section  159.153 — Definitions 

nils  section  provides  a  number  of 
definitions  applicable  to  the  final  rule. 
Three  definitions  in  particular  were 
subject  to  a  nimiber  of  comments.  Each 
is  addressed  in  turn. 

Pesticide.  The  definition  of  pesticide 
in  the  proposed  rule  included  "each 
active  ingredient,  inert  ingredient, 
impiuity,  metabolite,  or  degradate 
contained  in,  or  derived  fiom,  a 
pesticide  product  which  is  or  was 
registered."  The  1996  draft  added  the 
word  "contaminant"  to  this  definition. 
A  number  of  commenters  argued  that 
this  definition  is  excessively  broad, 
impractical,  and  in  violation  of  FIFRA 
(which  defines  the  term  pesticide  more 
narrowly).  The  Agency  has  considered 
the  comments,  and  determined  to  retain 
the  definition  of  "pesticide"  contained 
in  the  1996  draft. 

The  focus  of  the  statutory  definition 
of  "pesticide"  is  to  define  what 
products  must  be  registered.  The 
definition  is  one  of  intent —  essentially 
any  product  must  be  registered  if  it 
cl^ms  to  control  pests.  This  is  distinctly 
different  from  the  question  of  what 
information  about  those  products  has  to 
be  submitted  to  EPA  in  order  to  make 
the  risk  and  benefit  determinations 
required  to  establish  or  maintain 
registrations.  So  long  as  the  use  of  the 
pmticide  results  in  an  adverse  effect,  it 
is  irrelevant  for  purposes  of  whether  the 
information  must  be  submitted  whether 
the  effect  isactually  caused  by  an  active 
ingredient,  an  inert  ingredient,  or  a 
metabolite,  degradate.  impurity,  or 
contaminant  In  short,  neither  the 
statutory  definition  of  "pesticide,"  nor 
the  statutory  definition  of 
"unreasonable  adverse  effects"  makes 
any  reference  to  the  constituent  parts  of 
a  pesticide  product  It  is  clearly  the 
intent  of  the  statute  that  the  Agency 
judge  whether  the  use  of  the  product  as 
a  whole  poses  unreasonable  adverse 
efiiects,  regardless  of  what  constituent 
part  of  the  product  may  cause  such 
effiects.  In  practice,  a  number  of 
pesticide  risk  assessments  have  been 
based  in  whole  or  in  part  on  the  risks 
posed  by  contaminants  and  impurities, 
such  as  dioxins  in  certain  herbicides,  or 
metat>olites  such  as  ethylere  thiourea 
(ETU)  in  the  EBDC  fungicides. 
Moreover,  a  significant  number  of 
tolerances  (maximum  legal  residue 
levels  for  pesticides  on  food  or  feed 
commodities)  include  metabolites  as 
part  of  the  tolerance  expression 
established  by  regulation. 

Thus,  the  Agency  does  not  believe  it 
can  be  seriously  argued  that  adverse 
information  about  the  inert  ingredients, 
metabolites  or  contaminants  in  a 
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pesticide  product  is  outside  the 
statutory  scope  of  what  must  be 
reported  under  section  6(a)(2),  or  that  it 
is  inconsistent  in  any  way  Math  the 
statutory  definition  of  a  pesticide. 
Moreover,  this  interpretation  is 
consistent  with  section  10(d)  of  FIFRA. 
which  clearly  contemplates  that  the 
Agency  may  require  registrants  to 
submit,  for  the  purpose  of  registering 
pesticide  products,  information  on  a 
product's  "separate  ingredients, 
impurities,  or  degradation  products"  as 
well  as  information  on  the  product 
itself. 

EPA  recognizes  that  this  definition  of 
pesticide  may  pose  a  problem  for 
registrants  who  do  not  know  the 
identify  of  inert  ingredients  in  their 
products,  or  for  large  organizations 
where  the  applicabilify  of  inert 
ingredients,  metabolites,  or  degradates 
to  partictilar  pesticide  products  may  not 
be  appreciated  by  those  individuals  who 
obtain  adverse  information  concerning 
an  inert,  metabolite,  or  degradate.  In  any 
particular  enforcement  action  that  might 
arise  under  section  6(a)(2),  EPA  will 
consider  these  factors,  as  well  as  the 
steps  a  registrant  has  taken  to  assure 
that  adverse  effects  information  on  both 
pesticide  products  and  particular 
chemicals  or  metabolites  is  referred  to 
the  appropriate  personnel  in  the 
company. 

Registrant  The  definition  of 
"registrant"  in  the  proposed  rule 
included  any  person  who  "holds  or  ever 
held"  a  p>esticide  registration.  A  number 
of  commenters  have  challenged  the 
authorify  of  the  Agency  to  apply  the 
reqtiirements  of  section  6(a)(2)  to 
penoDs  that  held,  but  no  longer  hold, 
pesticide  registrations.  Some 
commenters  argued  that  former 
registrants  should  be  excused  from 
reporting  obligations  after  a  set  period  of 
time  (e.g..  3  or  5  yeara).  Other 
commenters  suggested  that  EPA  extend 
the  definition  to  include  persons  given 
emergency  exemptions  pursuant  to 
section  18  of  FIFRA. 

EPA  has  changed  the  definition  of 
"registrant"  fiom  both  the  proposed  rule 
and  the  1996  draft  to  clarify  that  the 
definition  includes  agents  acting  for  a 
registrant,  but  does  not  include  {>ersons 
who  could  not  reasonably  be  expected 
to  receive  reportable  information.  The 
Agency  did  not  change  the  definition 
insofar  as  it  applies  to  former 
registrants,  although  certain  exemptions 
have  now  been  established  to  limit  the 
time  period  of  reporting  requirements 
on  former  registrants,  along  the  lines 
suggested  by  various  commentera  (see 
further  discussion  of  §  150.160  m  Unit 
G  of  this  preamble.).  EPA  explained  in 
the  preamble  to  the  proposed  rule  its 


belief  that  section  6(a)(2)  could  be 
interpreted  to  put  a  continuing  burden 
on  registrants  after  a  product 
registration  is  canceled  or  transferred.  In 
the  case  of  a  transferred  registration,  for 
example,  the  pesticide  product  may 
continue  to  be  widely  used.  Even  in  the 
case  of  canceled  products,  existii^ 
stocks  may  continue  to  be  sold  or  used 
for  a  long  period  of  time.  Thus,  the 
Agency's  responsibilities  with  respect  to 
whether  sale  or  use  of  a  pesticide 
should  be  permitted  and,  if  so.  under 
what  conditions,  do  not  necessarily  end 
when  a  registration  is  sold  or  canceled. 
A  former  registrant  may  continue  to 
receive  information  about  its  former 
products  firom  consumer  complaints  or 
information  about  accidents  well  after  a 
product  is  canceled  or  transferred.  Since 
this  information  can  affect  continued 
Agency  decision-making  with  respect  to 
the  once-registered  product,  EPA 
believes  relevant  information  in  the 
hands  of  former  registrants  must  be 
provided  to  the  Agency  for  a  reasonable 
pwiod  of  time.  In  its  1996  draft,  EPA 
did  not  include  a  cutoff  for  reporting  by 
former  registrants,  but  has  now  decided 
U^ccept  a  cutoff  of  reporting 
responsibilities  at  5  years  after 
cancellation  or  transfer  of  a  registntion 
for  most  information,  and  shorter 
requirements  under  certain 
circumstances. 

In  order  to  minimize  the  burden  on 
former  registrants  somewhat,  the 
Agency  added  a  new  §  159.160  to  the 
proposed  rule,  providing  that  for 
registrants  who  have  left  the  pesticide 
business,  i.e.,  hold  no  active  pesticide 
product  registrations,  adverse 
information  associated  with  their 
formerly  held  registrations  need  only  be 
reported  for  1  year  after  they  cease  to 
hold  any  active  registration.  Similarly, 
for  a  person  who  continues  to  hold 
active  pesticide  registrations,  and  may 
therefore  be  likely  to  continue  to  receive 
adverse  information  even  about 
formerly  registered  products,  this  rule 
provides  that  information  need  not  be 
reported  if  it  is  associated  only  with 
inert  ingredients,  contaminants, 
impurities,  metabolites,  or  degradates 
contained  in  formerly  registered 
products  and  is  obtained  more  than  1 
year  after  the  registrant  first  ceases  to 
hold  the  registration.  Former  registrants 
will  still  be  required  to  report  adverse 
information  involving  the  formerly- 
registered  pesticide  product  itself,  as 
well  as  information  involving  any  of  the 
active  ingredients  contained  in  the 
formerly-registered  product  for  up  to  5 
years.  If  all  registrations  containing  the 
active  ingredient  have  been  canceled,  no 
reports  need  to  be  made  concerning 


products  containing  the  ingredient  3  . 
years  after  the  last  registration 
containing  the  ingredient  was  canceled. 

Finally,  the  Agency  has  added  two 
new  provisions  to  this  section  that  were 
not  contained  in  the  proposed  rule  or 
the  1996  draft.  One  of  these  new 
provisions  (§  159.160(b)(4))  is  necessary 
to  accommodate  the  1996  amendments 
to  FIFRA  under  the  Food  Qualify 
Protection  Act  (Pub.  L.  104-170)  which 
removed  liquid  chemical  sterilants  from 
the  FIFRA  statutory  definition  of 
"pesticide."  These  products  are  no 
longer  regulated  under  FIFRA,  and 
farmer  re^trants  of  these  products 
have  no  obligations  for  reporting 
information  about  them  to  EPA  under 
this  part  The  second  new  provision  is 
that  information  arising  from  litigation 
is  not  subject  to  the  other  time 
limitations  of  this  section,  except  for 
products  and  active  ingredients  which 
are  wholly  canceled  or  no  longer 
defined  as  pesticides.  EPA  is  excepting 
information  developed  or  obtained 
during  the  course  of  litigation  from  the 
5-year  cut-off  for  several  reasons. 
Litigation  can  produce  information  that 
can  be  helpful  to  the  Agency  and  that 
is  rarely  obtained  by  EPA,  such  as 
testimony  of  expert  witnesses,  and  in- 
depth  examination  of  the  causes  of  an 
incident  A  time  limit  is  inappropriate, 
because  litigation-related  information 
may  take  a  long  time  to  surbce  because 
of  the  nature  of  litigatioa  schedules. 
Finally,  it  would  not  appear  to  be 
particularly  burdensome  to  track 
information  developed  during  the 
course  of  litigation,  since  the 
information  would  be  coming  from 
limited,  discrete  sources,  and 
companies  presumably  are  aware  of  the 
conduct  of  litigation  to  which  they  are 
aparfy. 

As  to  ejqMnding  the  scope  of  coverage 
to  holders  of  exemptions  issued 
pursuant  to  section  18,  the  Agency  does 
not  believe  that  such  holders  are 
"registrants"  within  the  meaning  of 
FIFRA,  and  they  are  thus  outside  the 
statiitory  scope  of  section  6(a)(2).  The 
Agency  does  have  the  authorify  to 
include  adverse  information  reporting 
requirements  as  part  of  a  section  18 
exemption,  and  tiie  Agency  already 
considers  this  issue  as  part  of  its  review 
of  requests  for  such  exemptions. 

The  Agency  believes  that 
supplemental  distributors  operating 
pursuant  to  40  CFR  152.132  are  agents 
acting  for  a  registrant  and  are  already 
covered  l>y  section  6(a)(2).  Failure  of  a 
supplemental  distributor  to  report 
adverse  efbcts  information  otherwise 
covered  by  this  Final  Rule  can  result  in 
enforcement  action  against  both  the 
supplemental  distributor  and  the  parent 
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registrant.  Regarding  agents,  the  Agency 
has  always  considered  registrants 
responsible  for  the  actions  of  their 
agents.  Clarifying  language  has  been 
added  to  the  regulatory  text  to 
emphasize  that  registrants  will  be  held 
liable  for  the  actions  of  their  agents.  The 
new  language  also  makes  it  clear  that  for 
the  piuposes  of  reporting  under  this 
rule,  the  Agency  considers  an  agent  of 
the  registrant  to  be  a  person  who  is 
likely  to  receive  information  about  the 
effects  of  pesticides,  and  who  is  acting 
for  the  registrant  at  the  time  the 
information  is  received.  Such  agents 
could  include  consultants,  contract 
laboratory  researchers,  attorneys, 
investigators,  and  others.  However,  the 
Agency  does  not  consider  every  direct 
or  indirect  employee  of  a  registrant  as 
likely  to  receive  such  information. 
Financial  and  personnel  workers,  or 
even  workers  in  a  pesticide 
manufacturing  plant,  for  example, 
would  not  be  dealing  with  pesticide 
effects  information  nor  would  they 
normally  be  in  contact  with  product 
users  or  other  persons  who  are  likely  to 
report  pesticide  effects  information.  As 
a  general  matter,  the  issue  of  whether  a 
retailer  or  distributor  of  pesticides  is  an 
agent  of  a  registrant  will  depend  upon 
the  nature  of  the  relationship  between 
the  retailer/ distributor  and  tiie 
registrant  A  retailer  or  distributor  that 
sells  a  wide  variety  of  pesticide 
products  produced  by  many  different 
registrants  would  generally  not  be 
considered  an  agent  of  any  of  the 
registrants.  On  the  other  hand,  a  retailer 
or  distributor  that  exclusively  (or  nearly 
exclusively]  distributes  or  sells  a 
particular  registrant's  products  would 
generally  be  considereid  an  agent  of  that 
particular  registrant. 

Water  reference  level.  The  water 
reference  level  is  the  level  at  or  above 
which  the  Agency  wants  to  be  informed 
of  a  pesticide's  presence  in  sur&ce 
water  or  groundwater.  The  proposed 
rule  defined  water  reference  level  as  the 
limit  of  detection  of  a  pesticide  in  water; 
or  alternatively,  10  percent  of  the 
Maximimi  Contaminant  Level  (MCL)  if 
one  has  been  established  by  EPA,  10 
percent  of  the  most  recent  draft  or  final 
long-term  Health  Advisory  Level  (HAL) 
if  there  is  no  MCL,  or  the  lowest 
detectable  amount  if  there  is  neither  an 
MCL  nor  an  HAL.  Commenters  that 
raised  objections  to  the  water  reference 
level  argued  that  the  level  would  result 
in  excessive  reporting  to  the  Agency. 
Commenters  suggested  that  the 
reference  level  be  set  at  the  MCL  or  HAL 
itself  rather  than  at  a  fraction  of  the 
level;  the  same  commenters  generally 
observed  that  since  pesticides  for  which 


there  is  neither  an  MCL  nor  an  HAL 
pose  less  of  a  concern,  the  reference 
level  for  those  should  not  be  set  at  so 
low  a  level  as  the  level  of  detection. 

The  terms  of  this  final  rule  are 
substantially  similar  to  those  of  the 
proposed  rule  and  the  1996  draft.  Given 
the  persistence  of  some  pesticides  and 
the  sketchy  natiue  of  the  monitoring  of 
pesticides  in  surface  water  and 
groiuidwater,  the  Agency  does  not 
believe  it  appropriate  to  set  the 
reference  level  at  the  MCL  or  HAL.  EPA 
believes  an  earlier  warning  of  potential 
problems  with  pesticides  in  water  is 
appropriate  and  has  therefore 
determined  to  retain  the  reference  level 
at  10  percent  of  the  HAL  or  MCL.  The 
Agency  has  also  decided  to  retain  the 
level  of  detection  as  the  reference  level 
for  pesticides  that  have  not  been 
assigned  an  MCL  or  HAL.  EPA  believes 
that,  imtil  it  has  sufficient  information 
about  the  likelihood  of  a  pesticide 
making  its  way  into  water,  it  should 
receive  information  about  detections  in 
water  at  the  earliest  possible  stage. 
However,  the  Agency  did  modify  this 
provision  so  that  the  default 
requirement  to  report  "the  lowest         ^ 
detectable  amount"  when  there  is  no 
MCL  or  HAL  for  a  compound  does  not 
apply  to  metabolites,  degradates. 
contaminants  or  impurities.  Detections 
in  water  of  these  components  of  a 
pesticide  need  only  be  reported  when 
the  Agency  has  identified  a  specific 
level  of  concern  in  water.  Furthermore, 
this  final  rule  provides  that  detections 
below  the  MCL  or  HAL  do  not  need  to 
be  reported  as  individual  incidents,  but 
are  to  be  reported  in  aggregated  form  as 
described  below  in  relation  to  incident 
reporting  vmder  §  159.184. 

EPA  cud  make  one  other  significant 
change  in  the  final  rule's  definition  of 
water  reference  level.  The  MCL  and 
HAL  levels  are  based  on  hiunan  toxicify 
triggers;  neither  level  takes  into  accoimt 
the  toxicify  of  pesticides  to  other  lifis 
forms.  In  order  to  be  consistent  with 
other  Agency  policies  related  to  the 
protection  of  water  qualify,  the  Agency 
added  to  the  definition  of  "water 
reference  level"  the  Ambient  Water 
Qualify  Criteria  for  the  Protection  of 
Aquatic  Life,  established  under  the 
authorify  of  section  304(a)  of  the  Clean 
Water  Act.  If  EPA  has  established  such 
criteria  for  a  specific  pesticide,  and  that 
level  is  lower  than  10  percent  of  the 
MCL  or  HAL,  then  the  water  qualify 
criterion  is  the  reportable  reference 
level.  For  a  compound  which  is 
detected  in  water,  the  Agency  believes 
the  reporting  level  should  be  whichever 
threshold  is  the  most  protective  of  the 
enviroimient,  whether  that  is  the  MCL- 
based  trigger  derived  from  estimated 


toxicify  to  humans,  or  water  qualify 
criteria  derived  from  estimated  risk  to 
aquatic  life.  Water  Quality  Criteria 
documents  for  over  100  individual 
compounds,  including  some  pesticides, 
are  published  by  the  Agency  and  are 
available  from  the  National  Technical 
Information  Service  (NTIS)  in 
Springfield,  Virginia  (telephone  703- 
487-4650). 

B.  Section  159.155 — When  Information 
Must  Be  Submitted 

The  proposed  rule  and  the  1996  draft 
both  required  that  reportable 
information  be  submitted  to  the  Agency 
within  30  calendar  days  of  the 
registrant's  first  becoming  aware  of  the 
information.  A  registrant  would  be 
considered  aware  of  information  whea 
any  officer,  employee,  agent,  or  other 
person  acting  for  or  employed  by  the 
registrant,  and  considered  likely  to 
receive  relevant  information,  first  comes 
into  possession  of,  or  knows  of,  such 
information. 

In  this  final  rule,  the  Agency  is 
retaining  the  requirement  that 
information  about  studies  be  reported 
within  30  days.  With  regard  to 
information  concerning  incidents, 
however,  the  Agency  has  agreed  with 
many  of  the  commenters  that  the  time 
frames  for  reporting  should  be 
differentiated  based  on  the  relative 
severify  of  the  incidents  being  reported. 
Accordingly,  this  final  rule  has  adopted 
a  set  of  reporting  schedules  (in 
§  159.184(d))  based  on  severify  ratings 
which  are  consistent  with  those 
suggested  by  many  commenters. 
Specifically,  incident  information 
involving  human  fatalities  must  be 
reported  within  15  days.  Information 
regarding  allegations  of  serious  human 
illness  or  fatalities  to  wildlife,  serious 
plant  damage,  serious  properfy  damage, 
or  water  contamination  above  MCLs  or 
HALs,  may  be  accumulated  for  30  days, 
and  reported  within  30  days  after  each 
acciunulation  period.  All  other  incident 
information  may  be  accumulated  for  90 
days  and  submitted  within  60  days  after 
each  accumulation  period.  The  Agency 
believes  that  this  system  will  alleviate 
many  of  the  concerns  expressed  by 
commenters  that  incident  information 
could  not  be  properly  characterized  or 
efficientiy  reported  if  the  30-day  time 
limit  were  applied  to  all  individual 
incidents.  This  system  distinguishes 
between  relatively  more  serious  and 
relatively  less  serious  incidents  in  a  way 
that  will  enable  EPA  to  receive  and 
recognize  more  quickly  information 
about  more  serious  incidents.  In 
addition,  the  Agency  has  decided  that 
for  the  less  serious  categories  of 
incidents,  individual  reports  do  not 
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need  to  be  submitted.  Instead,  the 
Agency  Mrill  require  aggregated 
statistical  reports —  coimts  of  the 
number  and  type  of  incidents,  listed  by 
product  or  active  ingredient  This  will 
enable  EPA  to  review  possible  patterns 
of  incidents  and  require  registrants  to 
submit  further  detailed  information  on 
these  incidents  only  if  it  seems  useful  to 
do  so. 

Section  159.155(a)  also  provides  that 
the  Agency,  with  written  notification  to 
the  registrants,  can  establish  a  difiiarent 
reporting  period  for  specific  types  of 
reportable  information  or  eliminate  the 
reporting  requirement  altogether.  The 
Agency  believes  that  this  provision  will 
allow  the  Agency  to  more  easily  address 
those  situations  where  the  Agency 
determines  that  it  does  not  need  all  the 
information  otherwise  required  to  be 
submitted  by  this  rule,  or  that  there  is 
a  different  approdch  for  a  particular 
situation  which  can  help  to  reduce  the 
reporting  biutien  on  registrants  while 
still  providing  the  Agency  with  the 
information  it  needs.  The  Agency 
encourages  registrants  to  continue  to 
forward  any  ideas  on  ways  to  reduce  the 
burden  of  reporting  under  section 
6(a)(2). 

A  number  of  commenters  objected  to 
the  provision  that  a  registrant  would  be 
deemed  to  possess  information  if  any 
person  acting  for  or  employed  by  the 
registrant  possesses  or  knows  of  the 
information.  Instead,  these  commenters 
suggested  that  it  would  be  more 
appropriate  for  the  Agency  to  retain  the 
standard  contained  in  the  1985 
Interpretive  Rule,  which  provided  that  a 
registrant  possesses  or  knows  of 
information  only  when  the  information 
is  possessed  or  known  of  by  a  person 
acting  for  or  employed  by  the  registrant 
who  is  "capable  of  appreciating  the 
siffoificance  of  such  information." 

The  Agency  does  not  agree  with  these 
comments  and  has  retained  the 
requirement  as  proposed,  except  for 
adding  language  to  emphasize  that  an 
employee  or  agent  must  be  "likely  to 
receive"  reportable  information,  and 
that  they  must  be  acting  for  the 
registrant  at  the  time  they  receive  it  The 
Agency  is  concerned  that  the  "capable 
of  appreciating"  standard  would  lead  to 
disputes  over  whether  a  particular 
individual  is  or  is  not  capable  of 
appreciating- the  significance  of 
information  in  any  particular  instance. 
A  registrant  should  take  steps  to  assure 
that  the  results  of  studies  perfwmed  by 
the  registrant  or  at  the  registrant's 
request  are  reported  promptiy  to 
someone  responsible  for  assuring 
compliance  with  section  6(a)(2). 
Similarly,  EPA  believes  that  most 
registrants  probably  already  have 


particular  individuals  designated  to 
receive  and/or  respond  to  consiuner 
complaints.  The  Agency  does  not 
believe  it  is  unfair  to  place  upon 
registrants  the  burden  of  assuring  that 
such  complaints  are  routed  to  people 
who  understand  the  reporting 
requirements  of  section  6(a)(2). 

'The  Agency  recognizes  that  even 
when  a  registrant  has  established  a 
reasonable  S3rstem  for  tracking 
reportable  information,  information  may 
nonetheless  be  received  by  individuals 
working  for  that  registrant  who  neither 
appreciate  its  significance  nor  pass  it  on 
to  personnel  who  would.  The  Agency 
anticipates  that  its  enforcement 
response  to  such  situations  will  likely 
depend  upon  the  identify  of  the  person 
receiving  the  information  and  the  steps 
taken  to  assure  compliance  with  section 
6(a)(2).  For  example,  if  a  person  submits 
reportable  information  to  an  employee 
of  a  pesticide  registrant  that  could 
reasonably  be  expected  to  receive  the 
information,  such  as  a  sales 
representative  who  regularly  meets 
pesticide  users,  dealers  and  crop 
consultants,  or  a  person  who  takes 

Ehone  calls  from  the  public,  the  Agency 
alieves  that  such  an  empleyee  should 
be  expected  to  transmit  the  information 
to  the  appropriate  personnel  working  for 
the  registrant,  and  the  Agency  would 
likely  take  enforcement  action  for 
frdlure  to  report  such  information 
wdthin  the  appropriate  time  period.  On 
the  other  hand,  EPA  recognizes  that 
many  employees  of  a  company  woidd 
not  be  expected  to  receive  relevant 
information.  For  example,  the  Agency 
would  not  regard  as  reportable 
information  received  by  employees  in 
such  activities  as  food  services, 
maintenance,  finances  and  accotmting, 
or  personnel.  Similarly  most  employees 
involved  in  manufacturing  would  not  be 
expected  to  receive  reportable 
information,  with  the  exception  of 
industrial  hygienists  or  safefy  officers 
specifically  employed  to  monitor 
worker  health  effects. 

An  example  of  information  that  is  not 
reportable  is  when  a  registrant  hires  a 
scientist  to  conduct  toxicify  studies  on 
a  particular  pesticide,  and  that  scientist 
has  previously  worked  at  a  imiversify 
where  he  performed  research  on  the 
toxic  properties  of  the  pesticide  in 
question.  The  scientist's  previous  work 
was  not  performed  for  the  registrant;  he 
was  not  their  agent  at  the  time  the 
previous  Mrork  was  done;  the  previous 
work  does  not  become  reportable  under 
section  6(a)(2)  (assuming  that  the  work 
woidd  otherwise  be  reportable)  just 
because  the  scientist  is  hired  by  the 
r^jstrant  to  perform  a  new  study.  As 
another  example,  a  consultant  is  hired 


by  Registrant  B  to  help  with  the 
registration  of  a  pesticide  (to  give 
general  advice,  and  to  review  and 
conduct  studies).  The  consultant 
previously  worked  for  Registrant  A  to 
help  with  a  special  review.  During  the 
course  of  the  earlier  work,  the 
consultant  reviewed  comf>arative 
toxicify  studies  involving  a  nimiber  of 
pesticides,  including  Registrant  B's.  The 
consultant  was  not  an  agent  of 
Registrant  B  when  this  study  was 
performed,  and  Registrant  B  has  no 
section  6(a)(2)  reporting  obligations 
with  respect  to  that  study  (unless  the 
consultant  provides  it  to  Registrant  B  at 
any  time,  in  which  case  it  is  reportable 
because  the  registrant  (rather  than  the 
agent)  possesses  the  information).    * 

C.  Section  159.1 56-^ow  InformatUm 
Must  Be  Reported 

This  section  establishes  guidelines  for 
how  reportable  information  must  be 
submitted  to  the  Agency.  A  number  of 
minor  modifications  were  made  in  order 
to  clarify  the  procedures  for  identifying 
and  submitting  information  pursuant  to 
section  SU)(2).  The  mast  significant 
comments  on  this  section  concern 
summaries  and  issues  involving 
confidentialify  of  information. 

1.  Paragraph  (f).  The  requirement  in 
§  159.156(f)  to  summarize  information 
concerning  a  study  or  incident  is  one 
that  received  a  great  deal  of  commrat, 
and  one  that  the  Agency  has  modified 
from  the  proposed  rule.  Commenters 
raised  a  number  of  objections  to  the 
proposed  requirement  that  registrants 
summarize  "all  known  information" 
conconing  a  study  or  incident  on 
numoous  grounds,  including  that  the 
requirement  exceeded  the  Agency's 
statutory  authorify,  that  it  would  be 
mueasonably  burdensome,  that  it  would 
result  in  the  submission  of  excessive, 
extraneous,  and  unreliable  information 
(especially  with  regard  to  incidents), 
that  it  could  be  construed  as  an 
admission  by  a  registrant  that  the 
infonnation  contained  in  a  report 
(particularly  an  incidmit  report)  is 
correct,  and  that  it  could  adversely 
afiact  the  abilify  of  a  registrant  to  obtain 
information  that  might  be  considered 

groprietary,  privile^d,  or  confidential 
y  someone  because  such  information 
would  have  to  be  turned  over  to  EPA. 

The  Agency  has  retained  a 
requirement  to  sununarize  information, 
but  in  the  final  rule  is  providing 
significant  additional  guidance  on  vfbat 
information  needs  to  be  included,  and 
what  does  not  need  to  be  included,  in 
such  summaries.  It  will  enable  the 
Agency  to  quickly  ascotain  the  nattire 
of  the  information  beingTeported  and 
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therefore  more  quickly  and  responsibly 
fulfill  its  responsibilities  under  FIFRA. 

The  Agency  does  not  believe  that  a 
summary  ought  to  be  construed  as  an 
admission  by  a  registrant  that  the 
information  reported  to  a  registrant  and 
contained  in  the  summary  is  true  and 
correct.  The  standard  for  reportability  is 
not  whether  the  registrant  believes  a 
report  submitted  to  it  is  factual  and 
accurate.  The  report  itself  will  not 
automatically  be  taken  by  the  Agency  as 
an  admission  by  a  registrant  that  it 
concedes  the  correctness  of  information 
contained  in  an  allegation.  Registrants 
are  free  to  provide  with  their 
submissions  any  information  they  deem 
appropriate  which  may  qualify  or 
contest  a  reported  allegation  of  adverse 
effects. 

As  to  the  suggestion  that  the  proposed 
rule  might  hamper  registrants'  ability  to 
obtain  information  from  individuals,  the 
Agency  has  littie  way  of  knovdng 
whether  individuals  might  not 
cooperate  with  registrants  or  provide 
them  with  much  information  they 
ciirrentiy  provide  if  those  individuals 
know  that  the  information  might  be 
passed  on  to  EPA.  EPA's  treatment  of 
any  information  woiUd  be  governed  by 
FIFRA  section  10  (which  involves 
treatment  of  Confidential  Business 
Information  (CBl)  under  RFRA)  and  by 
the  Freedom  of  Information  Act  (FOIA). 
If  the  information  is  not  protected  under 
section  10,  and  if  it  is  not  protected 
from  release  under  FOIA,  EPA  would  be 
obligated  to  make  it  available  to 
members  of  the  public  upon  request  On 
the  other  hand,  FOIA  does  allow 
agencies  to  withhold  from  release 
medical  files  and  similar  material  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy,  and  EPA  fully  intends 
to  protect  such  information  bora 
release.  Section  159.156(i)  of  the 
regulatory  text  refers  submitters  to  the 
already  existing  procediues  for 
segregating  material  deemed 
confidential  under  FIFRA  section  10. 

The  Agency  does  not  believe  it  would 
be  appropriate,  as  some  commenters 
suggested,  to  delegate  to  registrants  the 
determination  of  whether  the 
information  in  any  particular  case  is  so 
significant  that  it  should  be  provided  to 
the  Agency.  As  the  United  States 
District  Court  for  the  District  of 
Columbia  found  in  the  case  of  CSMA  v. 
EPA.  484  F.Supp.  513  (1980),  this 
determination  belongs  to  EPA  rather 
than  to  the  regulated  community.  Under 
the  circiunstances,  EPA  cannot  allow 
registrants  to  withhold  otherwise 
reportable  information  on  the  grounds 
that  persons  who  submitted  it  to  the 


registrant  might  prefer  that  it  not  be 
transmitted  to  EPA. 

In  regard  to  summaries  themselves, 
EPA  agrees  that  the  proposed  rule  was 
too  vague  and  could  have  lead  to 
reporting  of  excessive  or  extraneous 
information.  The  Agency  also  is 
sensitive  to  the  need  to  provide 
registrants  with  more  guidance  on  what 
and  how  to  siunmarize. 

The  new  §  159.156(1)  makes  the 
following  changes.  First,  it  refers  only  to 
incident  reporting,  and  not  laboratory 
studies.  Studies  are  already  subject  to 
requirements  that  they  be  identified  as 
section  6(a)(2)  information,  both  by  the 
terms  of  this  rule  at  §  159.156,  and  by 
the  existing  "flagging"  criteria  for 
certain  toxicity  studies  at  40  CFR 
158.34.  This  will  generally  be  sufficient 
for  an  initial  determination  of  whether 
the  study  warrants  an  expedited 
scientific  review.  Thus,  a  further 
requirement  for  summarization  is 
unnecessary.  This  is  clearly  not  the  case 
for  incident  information. 

Incident  information  may  come  to  a 
registrant  in  many  different  forms, 
ranging  from  consiuner  complaints  by 
telephone,  to  detailed  investigative 
reports  developed  in  connection  with  a 
lawsuit  After  considering  all  comments 
on  this  issue,  the  Agency  has  decided  to 
identify  the  specific  items  of  factual 
information  that  would  best  enable  EPA 
to  evaluate  quickly  and  accurately  the 
natiire  and  seriousness  of  the  incident 
being  reported.  These  data  elements 
vary  by  type  of  incident,  and  are  listed 
in  the  revised  §  159.184.  which  deals 
with  incident  reporting.  The  revised 
§  159.156(f)  simply  refers  the  registrant 
to  §159.184. 

It  must  be  stressed  that  the 
information  identified  in  §  159.184 
constitutes  the  optimal  set  of 
information  the  Agency  would  like  to 
have  regarding  different  types  of 
incidents.  If  a  registrant  does  not 
possess  certain  information,  there  is  no 
obligation  to  commence  an  investigation 
or  to  otherwise  generate  or  obtain 
information.  Registrants  need  only 
include  in  siunmaries  those  pieces  of 
information  which  are  both  requested  in 
this  final  rule  and  which  they  possess. 
The  1996  draft  provided  that  if  a 
registrant  came  into  possession  of  an 
additional  piece  of  information  that 
would  have  been  included  in  the 
original  summary,  the  registrant  would 
have  to  submit  the  additional 
information  in  a  second  sununary 
within  30  days  of  receipt,  and  reference 
the  earlier  submission.  In  response  to 
comments,  the  Agency  now  believes 
that  this  provision  was  unnecessarily 
biudensome.  Accordingly,  this  final  nde 
(in  §  159.184(f))  provides  that  the 


obligation  to  submit  follow-up 
information  depends  in  part  on  the 
severity  of  the  incident.  Thus,  any 
additional  information  concerning  a 
human  fatality  needs  to  be  submitted. 
Follow-up  information  also  needs  to  be 
submitted  in  cases  where  the 
information  expands  on  previously 
reported  circumstantial  information 
about  a  serious  human  illness  or  injury 
(exposure-severity  category  H-B)  or  the 
most  serious  level  of  incidents  ("A" 
level)  for  any  of  the  non-human 
exposure  categories.  Finally, 
information  needs  to  be  submitted  if  it 
alters  a  previously  reported  moderate  or 
minor  severify  rating  to  the  H-A  or  H- 
B  level  for  humans  or  the  A  level  for  any 
other  exposure  type,  as  defined  by  the 
criteria  of  §  159.184  (cX5).  The  Agency 
retains  the  authorify  under  §  159.19S(b) 
to  require  more  detailed  information 
about  any  incident  or  group  of  incidents 
if  it  seems  useful  to  do  so. 

2.  Paragraph  (i).  In  the  proposed  rule, 
confidentialify  was  dealt  with  in 
paragraph  (g).  As  a  gennal  matter,  the 
confidentiality  of  information  submitted 
pursuant  to  the  final  rule  is  governed  by 
section  10  of  FIFRA.  Any  claim  that 
material  submitted  pursuant  to  FIFRA 
section  6(a)(2)  is  entiUed  to 
confidentiality  for  reasons  related  to 
trade  secrets  or  CBI  must  be  viewed  in 
light  of  FIFRA  section  10.  Section  10(d) 
provides  that  certain  information, 
including  "any  information  concerning 
the  effects  of  [a]  pesticide  on  any 
oiganism  or  the  behavior  of  such 
pesticide  in  the  environment,  including 
but  not  limited  to.  data  on  safety  to  fish 
and  wildlife,  humans  and  other 
mammals,  plants,  animals,  and  soil" 
shall  be  available  for  disclosure  to  the 
public.  Section  10  thus  makes  clear  that 
information  concerning  the  effiacts  of  a 
pesticide  on  humans  or  the  environment 
cannot  be  withheld  from  the  public  on 
grounds  of  trade  secrecy  or  business 
confidentiality. 

The  Agency  expects  that  most 
material  submitted  under  section  6(a)(2) 
will  continue  to  be  of  the  type  that  is 
not  entitled  to  confidentiality  and  must 
be  made  available  to  the  public 
pursuant  to  section  10(d).  Accordingly, 
the  final  rule  includes  a  provision 
requiring  that,  if  registrants  consider 
any  portion  of  a  section  6(a)(2)  submittal 
to  be  confidential,  they  specify  the 
portion  for  which  confidentiality  is 
desired;  they  explain  why  such  portion 
is  entitled  to  confidentialify  under  the 
applicable  provisions  of  FIFRA  section 
10;  and  they  provide  a  "sanitized" 
version  of  the  submittal  that  can  be 
publicly  released  with  the  confidential 
information  omitted.  The  sanitization 
process  is  identical  to  that  codified  in 


40  CFR  158.33,  and  which  has  applied 
for  years  to  data  submitted  to  the 
Agency  by  pesticide  registrants.  The 
new  paragraph  (i)  refers  registrants  to 
§  158.33  for  the  appropriate  procedures 
to  handle  confidentialify  claims. 

To  clarify  this  issue,  tne  Agency  is 
preparing  a  notice  in  the  form  of  a  class 
determination  to  registrants.  The  notice 
will  inform  registrants  that  the  Agency 
will  not  honor  routine  business 
confidentialify  claims  for  material 
submitted  pursuant  to  section  6(a)(2) 
and  coverml  by  the  disclosure  provision 
of  section  10(a). 

Some  commenters  suggested  that  the 
Agency  exempt  from  the  reporting 
requirements  of  section  6(a)(2)  material 
covered  by  the  attorney-client  or 
attorney  work-product  privileges.  The 
Agency  has  no  intention  to  broadly 
exempt  information  covered  by  the 
attorney  work-product  doctrine. 
Exempting  attorney  work-product  &t>m 
section  6(a)(2)  reporting  would  make  the 
reportabilify  of  investigative  work  hinge 
on  whether  the  work  was  generated  at 
the  suggestion  of  an  attorney  or  of  a 
non-attorney  associated  with  a 
registrant  The  Agency  does  not  believe 
there  is  any  valid  policy  reason  to 
exempt  frcnn  section  6(a)(2)  reporting 
valuable  information  merely  because  it 
was  developed  at  the  suggestion  of  an 
attorney. 

Althoiuh  the  Agency  does  not  know 
what  iisenil  information,  if  any,  might 
be  covered  by  the  attorney-client 
privilege,  the  same  logic  applies  as  to 
the  work-product  doctrine.  EPA  does 
not  believe  it  should  make  registration 
decisions  based  upon  incomplete 
information  in  order  to  avoid  the 
possibilify  of  affecting  registrants' 
positions  in  litigation. 

The  commenters  raising  this  issue  did 
not  argue  that  information  covered  by 
the  attorney  work-product  doctrine  or 
the  attorney-client  privilege  is  outside 
the  statutory  scope  of  section  6(a)(2). 
Instead,  these  commenters  suggested 
that  the  Agency  as  a  matter  of  policy 
craft  an  exemption  for  such  material 
from  the  statutory  reporting 
requirements.  This  the  Agency  declines 
to  do.  However,  a  registrant  is  always 
free  to  notify  the  Apency  of  its 
possession  of  potentially  privileged 
information  which  fells  under  the  scope 
of  section  6(a)(2)  and  request  that  the 
Agency  not  require  the  submission  of 
certain  specified  information  in  a 
particidar  case.  EPA  does  not  conunit  to 
granting  such  requests,  but  neither  does 
it  rule  out  the  possibilify  of  exempting 
otherwise  submittable  information  in 
particular  circumstances  where  it  can  be 
shown  that  the  information  is  entiUed  to 
some  privilege,  that  providing  it  to  the 


Agency  would  substantially  prejudice  a 
registrant,  and  that  the  information 
would  not  be  helpful  to  an  analysis  of 
a  product's  registration  status.  No  such 
request  will  be  honored  unless  it  is 
made  in  writing  and  sent  or  delivered  to 
one  of  the  addresses  listed  in  §  159.156, 
and  has  been  granted  in  writing  by  a 
responsible  Agency  official. 

Although  it  was  not  raised  by  any  of 
the  commenters,  the  Agency  considered 
amending  this  section  (§  159.156),  to 
allow  registrants  to  submit  information 
to  the  Agency  through  the  use  of  regular 
first  class  mail  and  electronic 
transmission.  It  is  important  to  point  out 
that  the  regulation  already  allovrs  the 
Agency  to  easily  and  quiddy  specify 
alternate  methods  for  submissions  at 
anytime  in  the  future  through  the 
issuance  of  a  Pesticide  Registration 
Notice  (PR-Notice). 

The  Agency  did  not  specify  the  use  of 
regular  first  class  mail  as  an  acceptable 
method  for  section  6(a)(2)  submissions, 
because  providing  verification  of  the 
mailing  by  the  registrant  and  receipt  by 
the  Agency  provides  important 
protections  to  both  the  registrant  and 
the  Agency.  It  eliminates  the  possibilify 
of  debate  over  whether  an  item  was 
actually  submitted,  and  by  informing 
registrants  whether  an  item  actually  was 
received,  it  enables  registrants  to 
resubmit  materials  in  a  timely  mnnnor  if 
a  document  is  not  in  feet  received  by  the 
Agency.  In  addition,  the  Agency 
believes  that  the  additional  cost  is 
insignificant  for  sending  it  return 
receipt,  certified  or  registered  mail, 
which  is  only  likely  to  add  between 
$1.10  and  $4.85  to  the  cost  of  that 
mailing,  with  other  options,  Le.,  priorify 
mail  or  express  mail,  only  costing 
between  $2.25  and  $10.00. 

As  for  including  electronic 
transmission  as  an  acceptable  method 
for  section  6(a)(2)  submissions,  the 
Agency  is  working  hard  to  esfeblish  the 
necessary  framework  and  policies  that 
will  enable  EPA  to  accept  electronic 
submissions  of  information  collections, 
including  those  under  FIFRA.  However, 
the  Agency  is  still  in  the  process  of 
addressing  the  major  issues  associated 
with  allowing  electronic  submissions  in 
general  (including  the  establishment  of 
a  system  that  also  ensures  the  protection 
of  any  CBI,  provides  a  reasonable  degree 
of  data  integrity  to  ensure  that 
information  contents  are  not  scrambled 
or  misread  by  the  system,  and  ensures 
that  registrants  receive  their  desired 
proof  of  delivery  and  receipt,  etc. 
Needless  to  say,  the  Agency  is  very 
committed  to  the  use  of  electronic 
transmission  as  an  acceptable 
mechanism  for  submitting  information 
to  the  Agency,  and  as  soon  as  the  issues 


are  resolved,  electronic  submission  will 
be  an  option  for  submissions  under 
section  6(a)(2). 

D.  Section  159.157— RBCordkeeping 
Requirements 

The  proposed  rule  provided  for  5 
years  of  record  retention  for  most  types 
of  information  submitted  to  comply 
with  the  rule,  but  10  years  retention  for 
certain  information,  such  as  information 
alleging  adverse  efCects  to  one  or  two 
human  beings.  These  retention  periods 
were  intended,  in  part,  to  enable 
registrants  to  determine  whether 
information  on  certain  incidents,  which 
MTould  not  have  been  reportable  by 
itseU,  would  turn  out  in  time  to  be  part 
of  a  series  of  three  similar  incidents,  and 
would  thus  have  become  reportable 
under  the  provisions  of  the  proposed 
rule.  Since  the  "series  of  three"  concept 
has  been  dropped  from  this  rule,  the 
different  record  keeping  requiremrats 
no  longer  have  any  purpose,  and  are 
deleted  frtim  all  sections  of  this  rule 
where  they  were  previously  mentioned. 
The  question  remains  whether  any 
record  keeping  shoidd  be  required.  The 
proposed  rule  provided  that  a  copy  of 
any  submission  to  the  Agency,  and 
proof  of  delivery  to  the  Agency,  be 
retained  for  5  years.  The  Agency 
considers  all  information  derived  from  a 
reportable  incident  to  fall  within  the 
scope  of  section  6(a)(2),  but  believes  that 
if  summaries  are  provided,  additional 
information  will  rarely  be  needed.  The 
Agency  also  believes  that  most 
registrants  will  retain  records  of  adverse 
information  reported  to  them  for  their 
own  needs,  and  the  Agency 
recommends  that  they  do  so.  The 
Agency  has  concluded,  however,  that 
there  is  littie  value  to  EPA  in  having 
registrants  retain  copies  of  their 
submissions,  and  therefore  has 
eliminated  this  requirement  entirely. 

E.  Section  159.158— What  Infonnation 
Must  be  Submitted 

This  section  provides  guidance  on 
what  particular  types  of  infonnation 
must  be  submitted.  The  proposed  rule 
contained  four  paragraphs.  For  clarify, 
the  Agency  has  restructured  §  159.158 
into  only  two  paragraphs;  paragraph  (a) 
identifies  the  general  requirements 
formerly  contained  in  paragraphs  (a) 
and  (b)  in  the  proposed  rule,  and  the 
new  paragraph  (b)  describes  the 
exceptions  to  reporting  requirements- 
formerly  contained  in  paragraphs  (c) 
and  (d)  in  the  proposed  rule.  The  most 
significant  issue  for  the  general 
reporting  requirements  of  paragraph  (a) 
concerns  opinion  information. 

A  number  of  commenters  objected 
that  opinion  information  is  not  fectual 
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information,  and  thus  is  not  subject  to 
the  reporting  requirements  of  section 
6(a)(2).  As  support  for  this  objection, 
they  cite  the  case  of  CSMA  v.  EPA, 
supra,  in  which  the  court  opined  that 
opinion  information  was  not  subject  to 
reporting  under  section  6(a)(2). 

EPA  has  determined  to  retain  the 
proposed  provision  without  change  in 
the  final  rule.  As  stated  in  the  preamble 
to  the  proposed  rule,  the  Agency  does 
not  believe  that  the  issue  of  opinion 
information  was  properly  before  the 
District  Court  in  the  CSMA  case  or  was 
any  part  of  the  holding  or  basis  for  the 
decision  in  the  case.  The  Agency  also 
believes  that,  if  the  issue  were  presented 
to  a  court  today,  certain  types  of  opinion 
information  would  be  foimd  within  the 
scope  of  section  6(a)(2). 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  Agency  is  frequently 
obliged  to  make  decisions  in  at  least 
partial  reliance  on  expert  opinion. 
Indeed,  often  the  Agency  mtist  resolve 
scientific  issues  under  a  "weight  of 
evidence"  approach,  because  the  state  of 
science  makes  a  more  definitive 
resolution  impossible.  For  example,  a 
conclusion  as  to  whether  a  particular 
growth  seen  in  a  sacrificed  test  animal 
is  a  benign  or  malignant  growth  is  not 
a  matter  of  uncontestable  fact,  but 
rather,  is  the  expression  of  an  informed 
judgment  by  a  trained  professional  (i.e., 
an  expert  opinion).  Such  expert 
opinions  often  serve  as  the  basis  for 
subsequent  decisions  about  whether  a 
chemical  might  pose  a  cancer  risk  to 
humans.  These  conclusions  are  based 
on  a  combination  of  observations  and 
expert  opinions;  experts  can  and  do 
disagree,  and  no  conclusion  can  be 
considered  indisputable  fact  Yet  such 
opinions  play  an  important  role  in 
whether  a  pesticide  should  be  registered 
and  under  what  conditions.  Indeed, 
studies  submitted  by  registrants  or 
applicants  for  registration  frequently 
contain  the  conclusions  and  opinions  of 
experts  concerning  the  results  and 
imptut  of  those  studies.  Where  those 
conclusions  and  opinions  suggest  that  a 
pesticide  may  pose  a  significant  risk  or 
a  risk  greater  than  previotisly  presiuned, 
the  Agency  believes  those  conclusions 
and  opinions  must  be  reported  to  the 
Agency  pursuant  to  section  6(a)(2). 

In  order  to  be  reportable,  an  opinion 
must  meet  two  criteria.  First,  the 
opinion  must  relate  to  information  that 
is  relevant  to  the  risk/benefit  balance 
applicable  to  a  particular  registered 
pesticide.  Second,  the  opinion  must  be 
from  either  an  employee  or  agent  of  the 
registrant;  a  person  from  whom  the 
registrant  requested  the  opinion;  or  a 
person  who  could  be  considered  an 
expert  with  regard  to  the  matter  on 


which  the  opinion  was  uttered.  The 
Agency  believes  opinions  from  these 
categories  of  people  are  more  likely  to 
have  credibility  and/or  warrant  further 
investigation  than  are  opinions  from 
people  not  falling  into  these  categories. 

In  terms  of  whether  a  conclusion  or 
opinion  can  be  said  to  have  been 
rendered  by  an  expert,  previous 
publications  of  the  Agency  have 
suggested  that  registrants  should  be 
guided  by  whether  the  individual 
rendering  the  conclusion  or  opinion 
would,  by  virtue  of  his  or  her 
knowledge,  skill,  experience,  training, 
or  education,  be  qualified  as  an  expert 
under  Rule  702  of  the  Federal  Rules  of 
Evidence  to  testify  to  the  opinions  or 
conclusions  on  the  subject  at  issue. 

The  Agency  considers  trained 
professionals  to  be  experts  in  their 
trained  field  for  purposes  of  section 
6(a)(2]  reporting.  If  a  medical  doctor 
expresses  a  conclusion  or  opinion  on  a 
person's  medical  condition  and  the 
causes  of  that  condition,  the  conclusion 
or  opinion  must  be  reported,  regardless 
of  whether  the  registrant  believes  the 
information  to  be  valid  or  correct,  or 
whether  the  registrant  believes  the 
expert  performed  an  appropriate 
investigation  upon  wltich  to  base  the 
conclusion  or  opinion.  It  must  be  left  to 
the  Agency  to  evaluate  the  validity  of 
the  conclusion  or  opinion  and 
determine  the  appropriate  response  to 
the  information. 

Finally,  this  discussion  of  expert 
opinion  does  not  mean  that  the  Agency 
intends  to  exclude  reports  of  adverse 
effects  in  cases  where  an  average  person 
would  reasonably  suspect  that  pesticide 
exposure  was  a  likely  cause.  For 
example,  where  someone  develops 
tremors  shortly  after  using  a  pesticide, 
common  sense  would  suggest  a  link 
between  pesticide  exposure  and  the 
effect.  Such  an  event  would  be 
reportable,  even  if  it  were  not  brought 
to  the  attention  of  a  trained  professional. 

The  Agency  believes  that  information 
that  does  not  directly  involve  the 
registered  pesticide  may  nonetheless  be 
reportable  under  section  6(a)(2).  For 
example,  if  a  registrant  of  a  chemical  in 
a  particular  class  receives  a  study  using 
two  other  chemicals  in  the  same  class 
(for  which  the  registrant  does  not  hold 
any  registrations),  and  the  study  shows 
that  the  other  two  have  a  similar, 
reportable  feature,  if  the  registrant 
concludes  that  the  registered  pesticide 
might  have  the  same  reportable  feature, 
this  information  must  be  submitted 
under  section  6(a)(2),  even  though  the 
study  did  not  directly  involve  the 
registered  pesticide  itself.  The 
appropriate  test  is  whether  the 
information  is  relevant  to  a  registered 


pesticide  rather  than  whether  the 
information  is  derived  from  a  study  or 
use  of  the  registered  pesticide. 

In  addition,  the  Agency  believes  that 
the  registrant  is  responsible  for 
submitting  any  reportable  information 
in  his  possession  or  control,  including 
any  reportable  information  that  the 
registrant  may  receive.  In  other  words, 
registrants  are  obligated  to  submit 
otherwise  reportable  information  which 
they  receive  electronically  or  orally; 
information  need  not  be  submitted  to  a 
registrant  in  writing  in  order  for  the 
information  to  be  reportable. 

Section  159.158(bj  establishes 
categories  of  information  that  the 
Agency  will  exempt  from  reporting 
under  section  6(a)(2):  Information  that  is 
clearly  erroneous;  information  that  has 
previously  been  submitted  to  the 
Agency;  and  published  books  or  articles. 
The  provisions  covering  clearly 
erroneous  information  are  unchanged 
from  the  proposed  rule  and  the  1996 
draft.  Witii  regard  to  previously 
submitted  information,  the  Agency  has 
added  a  new  paragraph  (b)(2)(iv)  to 
§  159.158,  which  expands  the  criteria 
for  what  constitutes  "previously 
submitted  information"  to  include 
information  submitted  to  EPA's  Office 
of  Pollution  Prevention  and  Toxics 
under  the  provisions  of  section  S(e)  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Without  this  change, 
information  on  chemicals  already 
submitted  imder  TSCA  section  8(e) 
would  also  have  to  be  submitted  under 
section  6(a)(2)  if  the  chemical  was  any 
constituent  part  of  a  pesticide  product. 
As  many  commenters  noted,  the 
manufacturera  of  chemicals  that  have  a 
variety  of  uses,  including,  but  not 
limited  to  inert  ingredients  of  pesticide 
products,  are  likely  to  have  submitted 
adverse  effects  information  under  TSCA 
section  8(e),  and  may  not  be  pesticide 
registrants,  while  pesticide  registrants 
may  be  unaware  of  such  submissions. 
The  Agency  agrees  with  commenters 
that  the  Office  of  Pesticide  Programs  can 
identify  and  obtain  TSCA  section  8(e) 
submissions  concerning  pesticide  inert 
ingredients.  In  the  event,  however,  that 
a  chemical  becomes  the  subject  of  an 
application  to  be  registered  as  a  new 
active  ingredient,  this  new  provision 
does  reference  the  existing  requirement 
of  40  CFR  152.50(f)(3)  that  an  applicant 
for  registration  must  submit  the  same 
information  that  would  be  reqtiired 
under  section  6(a)(2)  for  a  re^stered 
product 

Many  commenters  noted  that  the 
proposed  rule  would  have  required  the 
submission  of  published  information, 
while  the  1985  Interpretive  Rule 
exempted  from  the  reporting 
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requirements  any  information  contained 
completely  in  "any  scientific  article  or 
publication  which  has  been  abstracted 
in  Biological  Abstracts,  Chemical 
Abstracts,  Index  Medicus,  or  Pesticides 
Abstracts"  if  the  abstract  clearly 
identified  the  active  ingredient  or 
registered  pesticide  to  which  the 
information  pertains.  The  1996  draft 
would  have  required  submission  of 
scientific  articles  or  published  literature 
(including  those  abstracted  in  the 
identified  abstracts)  only  if  that 
information  pertained  to 
epidemiological  studies  and  incident 
reports.  In  response  to  comments,  the 
AgMicy  has  decided  to  exempt  all 
published  articles  abstracted  in 
recognized  data  bases  of  scientific  and 
medical  literature,  including  articles 
concerning  epidemiological  studies  and 
incidents.  The  Agency  believes  that 
conducting  its  ovtm  literature  searches 
will  generidly  be  sufficient  to  identify 
usefud  published  information.  However, 
in  the  event  that  a  registrant  does 
become  aware  of  published  information 
concerning  one  of  their  pesticide 
products  that  would  be  otherwise 
reportable  under  this  part,  and  the 
material  does  not  appear  to  be 
abstracted  in  any  recognized  and 
generally  available  data  base,  the 
information  would  be  reportable. 

P.  Section  159.159 — Information 
Obtained  Before  Promulgation  of  the 
Rule 

The  Agency  added  this  new  section  to 
the  1996  draft  in  order  to  address  the 
issue  of  reporting  previously-obtained 
information  raised  by  a  niunber  of 
commenters.  The  proposed  rule  did  not 
address  this  issue.  If  the  final  rule  were 
silent  on  the  issue,  then  under  the  terms 
of  the  rule  as  originally  proposed,  any 
previously  unsubmitted  information 
which  became  rep>ortable  under  the  final 
rule  would  have  to  be  submitted  within 
'  30  days.  Such  a  requirement  would 
probaibly  not  be  feasible  for  registrants 
or  EPA.  The  Agency  has  decided  to 
limit  the  scope  of  reporting  previously- 
obtained  information  in  a  number  of 
ways. 

The  1996  draft  wotdd  have  required 
that  studies  reportable  under 
§§  159.165. 159.170, 159.179,  or 
159.188,  would  be  limited  to  reporting 
of  studies  completed  within  5  years  of 
the  effective  date  of  this  rule.  It  should 
be  understood  that  registrants  are 
already  required  to  comply  with  the 
obligation  to  report  toxicology  studies, 
fiailure  of  performance  for  health-related 
products,  and  other  information 
required  by  previous  Agency  policy 
statements  and  guidance  concerning 
section  6(a)(2)  information.  The  Agency 


now  believes  that  other  data  call-in 
activities  are  likely  to  have  brought  in 
previously  unreported  studies  likely  to 
be  of  use  to  the  Agency,  and  is  therefore 
eliminating  this  requirement  to  submit 
previously  obtained  studies. 

It  is  important  to  note  that  nothing  in 
this  final  rule  relieves  any  registrant  of 
liability  for  failure  to  report  information 
that  should  have  been  submitted  under 
previous  statements  of  the  section 
6(a)(2)  policy.  However,  any  registrant 
who  submits  previously  re{>ortable 
information  pursuant  to  §  159.159 
should  note  that  the  Agency's 
Enforcement  Response  Policy  for  FIFRA 
addresses  the  Agency's  policy  for 
responding  to  registrants  who  self- 
confess  violations.  Substantial  penalty 
reductions  may  also  be  availabte  to 
registrants  who  submit  previously 
reportable  information  under  the 
Agency's  Incentives  for  Self-Policing: 
Discovery,  Disclosure,  Correction  and 
Prevention  of  Violations  Final  Policy 
Statement,  60  FR  66708  (Deceaoiber  22, 
1995)  ("Self-Disclosure  Policy")(FRL^ 
5400-1).  The  Self-Disclosure  Policy  has 
several  important  goals,  including 
encotiraging  greater  compliance  with 
the  laws  and  regulations  which  protect 
human  health  and  the  environment 
through  self-policing,  discovery, 
disclosure,  correction  and  prevention  of 
violations.  If  specffic  criteria  are  met, 
reductions  in  gravity-based  penalties  up 
to  100%  are  available  under  the  Self- 
Disclosure  Policy.  Registrants  are 
advised  that  the  criteria  in  the  Self- 
Disclosure  Policy  are  stricUy  applied.  In 
particular,  registrants  should  note  that 
the  Self-Disclosure  Policy  requires 
notification  to  EPA  of  the  possible 
violation  within  10  days  of  discoverv. 

In  addition,  the  Agency's  Final  Policy 
on  Compliance  Incentives  for  Small 
Businesses,  which  became  effective  June 
10. 1996.  provides  small  businesses 
with  incentives  to  participate  in  on-site 
compliance  assistance  programs  and  to 
conduct  enviromnental  audits.  Under 
this  policy,  EPA  will  eliminate  civil 
penalties  provided  that  the  small 
business  satisfies  all  of  the  following 
four  criteria: 

(1)  The  small  business  has  made  a 
good  feith  effort  to  comply  with 
applicable  environmental  requirements 
(through  on-site  assistance  programs  or 
voluntary  audits  and  disclosures). 

(2)  The  small  business  was  not  subject 
to  any  enforcement  actions  for  the 
current  violation  and  has  not  been 
subject  to  two  or  more  enforcement 
actions  for  environmental  violations  in 
the  past  5  years. 

(3)  The  small  business  corrects  the 
violation  and  remedies  any  associated 
harm  virithin  6  months  of  discovery  (an 


additional  6  months  may  be  granted  if 
pollution  prevention  tedmologies  are 
being  used). 

(4rThe  violation  has  not  caused  and 
does  not  have  the  potential  to  cause 
serious  harm  to  public  health,  safety  or 
the  environment,  it  does  not  have  the 
potential  to  present  iiominent  and 
substantial  endangennent  to  public 
health  or  the  environment,  and  it  does 
not  involve  criminal  conduct 

To  further  limit  the  burdm  of 
reporting  previotisly  obtained 
information,  the  final  §  159.159(a)(1) 
provides  only  for  reporting  of  incidmt 
information  obtained  since  January  1, 
1994,  and  that  such  required  incidmt 
reporting  be  limited  to  human 
hospitalizations  or  fetalitiee,  and 
domestic  animal  or  non-target  wildlife 
fetalities  only,  since  these  categories  of 
incident  information  are  more  ukely  to 
warrant  regulatory  action  by  EPA. 

Section  159.159  further  eases  the 
burden  of  reporting  previously  held 
information  by  providing  a  full  year  for 
registrants  to  respond,  and  by  also 
providing  that  registrants  shall  submit 
an  inventory  of  reportable  material, 
rather  than  submitting  individual 
incident  reports.  This  will  enable  the 
Agency  to  selectively  decide  when  to 
ask  for  more  detailed  submissions  if  it 
seems  likely  that  information  valuable 
for  regulatory  decision-making  can  be 
retrieved.  As  described  in 
§  159.159(b)(2),  an  inventory  is  a  listing 
of  the  niunber  and  kind  of  incidents 
associated  with  a  particular  ingredient 
or  product,  using  the  exposure  tjrpe  and 
severity  categories  set  finth  in  the  rule 
in  §  159.184(cK5). 

G.  Section  159.160— Exceptions 
Relating  to  Former  Registrants 

This  new  section  was  added  to  the 
1996  draft  to  clarify  that  former 
registrants  are  not  obligated  to  report 
adverse  information  on  their  formerly-  . 
registered  products  more  than  1  year 
after  they  cease  to  hold  the  registration, 
provided  that  they  hold  no  active 
pesticide  registrations.  A  former 
registrant  who  has  entirely  left  the 
pesticide  business  is  considered  less 
likely  to  receive  reportable  information 
than  an  active  r^istrant,  and  it  would 
be  a  greater  burden  on  such  companies 
to  keep  a  reporting  system  in  place.  In 
this  final  rule  the  obligations  of  former 
registrants  have  been  furthw  limited  in 
several  ways.  For  a  person  who 
continues  to  hold  one  or  more  active 
pesticide  registrations,  information  need 
not  be  reported  if  it  is  associated  with 
inert  ingredients,  contaminants, 
impurities,  metabolites,  or  degradates 
contained  in  formerly-registered 
products  more  than  1  year  after  the 
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registrant  first  ceases  to  hold  the 
registration.  Former  registrants  who  still 
hold  one  or  more  active  registrations 
will  still  be  required  to  report  adverse 
information  involving  the  formerly- 
registered  pesticide  product  itself,  as 
well  as  information  involving  any  of  the 
active  ingredients  contained  in  the 
formerly-registered  product,  for  a  period 
of  5  years  after  they  cease  to  hold  the 
registration,  but  not  indefinitely,  as  the 
1996  draft  would  have  required.  Finally, 
a  provision  has  been  added  to  require 
that  information  arising  from  litigation 
is  reportable  regardless  of  the  time 
elapsed  after  the  registrant  ceases  to 
hold  the  registration  (except  in  the  case 
of  wholly  canceled  active  ingredients). 
The  Agency  L  lieves  this  would  not  be 
imduly  burderisome,  since  the  former- 
registrant  would  clearly  be  aware  of 
receiving  the  information  through  the 
litigation  process,  and  it  pertains  only  to 
pesticide  chemicals  that  have  recenUy 
been  or  are  still  being  actively  marketed, 
for  which  EPA  has  an  on-going  interest 
in  receiving  reportable  information. 

H.  Section  159.165 — Toxicologjical  and 
Ecological  Studies 

This  section  identifies  the  parameters 
for  reporting  information  from 
toxicological  and  ecological  studies.  The 
proposed  rule  dealt  with  toxicological 
and  ecological  studies  together,  and 
provided  that  the  results  of  an 
incomplete  or  complete  study  of  the 
toxicity  of  a  pesticide  to  any  human  or 
non-target  organism  be  reported  if  it 
showed  a  toxic  effect,  when  compared 
to  a  previously  submitted,  valid  study: 

(1)  In  a  different  organ  or  tissue  of  the 
test  organism. 

(2)  At  a  lower  dosage,  or  after  a 
shorter  exposure  period,  or  after  a 
shorter  latency  period. 

(3)  At  a  higher  incidence  or 
frequency. 

(4)  In  a  different  species,  strain,  sex, 
or  generation  of  test  organism. 

(5)  By  a  different  route  or  medium  of 
exposure. 

(6)  Through  a  difiisrent 
pharmacokinetic,  metabolic,  or 
biological  mechanism. 

Many  commenters  argued  that  EPA 
should  only  require  the  submission  of 
studies  that  show  significanUy  greater  or 
difiierent  toxic  effects  than  previously 
submitted  studies.  In  particular,  they 
suggested  that  the  Agency  not  require 
studies  showing  a  similar  toxic  effect  in 
the  same  species  of  test  organism. 
Commenters  also  suggested  that  the 
Agency  not  require  the  submission  of 
acute  toxicity  studies  unless  the 
information  would  result  in  a  change  in 
toxicity  category  of  the  chemical.  Some 
commenters  alleged  that  the  registrants 


of  generic  products — those  no  longer 
protected  by  patents  and  manufactured 
by  more  than  one  company — would  not 
necessarily  know  whether  a  particular 
test  result  was  new  or  more  serious  than 
previously  reported  information,  thus 
making  compliance  difficult. 

In  response  to  some  of  these 
comments,  the  Agency  has  made  a 
number  of  changes  in  the  final  rule.  The 
most  significant  revision  is  that  EPA  has 
established  separate  standards  for 
studies  designed  to  determine  the 
toxicity  of  pesticides  to  humans  (revised 
§  159.165(a)),  and  for  studies  designed 
to  determine  the  toxicity  of  pesticides  to 
non-target  plants  and  wildlife  (new 
§  159.165(b)).  The  requirements  for 
submission  of  toxicological  studies  are 
not  substantially  changed.  However,  as 
suggested  by  some  commenters,  this 
final  rule  exempts  reporting  of  acute 
toxicity  studies  if  the  results  would  not 
lead  to  a  more  restrictive  toxicity 
category  for  labeling  as  provided  in  40 
CFR  156.10(h). 

The  Agency  has  made  greater  changes 
in  the  requirements  for  submission  of 
ecological  studies.  The  proposed  rule 
simply  referred  to  "non-target 
organisms"  and  applied  the  same 
standards  as  for  studies  relating  to 
potential  human  toxicity.  The  new 
§  159.165(b)  specifies  what  the  Agency 
wants  in  the  areas  of  acute  toxicity, 
chronic  toxicity,  and  phytotoxicity.  The 
Agency  believes  these  revisions  will 
give  much  clearer  guidance  to 
registrants,  and  result  in  submissions 
most  likely  to  be  of  value  to  Agency 
decision-making.  The  Agency  has  also 
provided  some  flexibility  in  relation  to 
acute  toxicity  studies  using  the  same  or 
similar  species. 

In  relation  to  incomplete  studies,  a 
number  of  commenters  noted  that  the 
1996  draft  did  not  provide  any  guidance 
concerning  reporting  information  from 
incomplete  studies.  In  this  final  rule, 
the  Agency  has  expanded  §  159.165(d) 
to  clarify  the  situations  in  which  results 
of  an  incomplete  study  need  to  be 
reported.  The  language  of  this  paragraph 
is  essentially  the  same  as  the  Agency 
used  in  its  1985  interpretive  rule.  These 
provisions  are  designed  to  ensure  that 
severe  adverse  effects  appearing  in  test 
organisms  before  the  completion  of  a 
study  are  reportable,  and  also  that 
results  must  be  reported  before  the  final 
analysis  of  a  study  is  completed,  if 
enough  time  has  elapsed  since  the  end 
of  actual  testing  that  a  final  analysis 
could  have  been  completed. 

The  Agency  does  not  agree  that 
manufacturers  of  generic  chemicals  are 
at  any  uiueasonable  disadvantage  in 
complying  with  the  rule.  The 
requirement  to  report  new  or  more 


serious  effects  has  been  in  place  since 
1979,  and  is  not  changed  by  this  rule. 
If  a  registrant  is  in  any  doubt  about  the 
significance  of  a  study  result,  they  can 
ask  EPA  to  provide  the  Data  Evaluation 
Reviews  (DERs)  for  their  chemical.  DERs 
are  summaries  of  reviews  of  studies 
submitted  to  EPA  in  support  of 
pesticide  chemical  registrations.  These 
documents  are  available  on  request  to 
the  public,  and  provide  EPA's 
conclusions  about  study  results, 
including  such  numerical  parameters  as 
No  Observed  Effect  Levels  (NOELs) 
which  can  be  used  to  determine 
whether  a  new  study  is  showing  a  more 
serious  effect  than  previously  reported 
information.  There  is  no  significant 
burden  to  registrants  to  obtain  these 
documents. 

/.  Section  159.170— Human 
Epidemiological  and  Exposure  Studies 

The  proposed  rule  required  that 
registrants  submit  any  information 
concerning  any  study  upon  which  a 
person  described  in  §  159.15d(b)  has 
concluded,  or  an  expert  woidd 
conclude,  that  a  positive  correlation  or 
association  may  exist  between  exposure 
to  a  pesticide  and  either  a  toxic  effect 
in  humans  or  residues  of  the  pesticide 
in  human  tissue  or  body  fluid,  whether 
or  not  the  r^istrant  considers  any 
observed  correlation  to  be  significant 
This  provision  is  largely  unchanged. 
The  final  rule  slighUy  modifies  the 
description  of  exposure  monitoring 
studies;  such  studies  are  reportable  if 
they  indicate  exposure  which  is  higher 
than  indicated  by  previously  available 
reports,  data,  or  exposure  estimates. 

/.  Section  159.178 — Information  about 
Pesticides  on  Food  or  Feed,  or  in  Water 

The  proposed  rule  would  have 
required  the  reporting  of  information  by 
registrants  relating  to  the  presence  of 
pesticides  in  food  or  feed  if  the  level  of 
pesticide  detected  in  the  food  or  feed 
was  in  excess  of  an  established 
tolerance,  food  additive  regulation,  or 
action  level  with  the  exception  of 
information  regarding  residues  resulting 
solely  from  studies  conducted  under 
authority  of  FIFRA  section  5 
(experimental  use  permits).  In  response 
to  conunents,  the  Agency  has  expanded 
this  exemption  to  make  clear  that 
controlled  studies  designed  to  test  a 
pesticide  product  are  generally  exempt 
from  this  requirement  provided  that 
treated  crops  bearing  excess  residue 
levels  as  a  result  of  experimental 
applications  are  not  marketed  as  food  or 
feed. 

Information  concerning  the  presence 
of  pesticides  in  water  would  have  to 
have  been  reported  if  the  presence  of  the 
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pesticide  in  most  surface  waters, 
groundwater,  or  drinking  water 
exceeded  the  water  reference  level.    . 
These  provisions  are  essentially 
unchanged  in  the  final  rule.  However, 
the  1996  draft  and  this  final  rule  include 
a  provision  that  detections  of 
metabolites,  degradates,  contaminants 
or  impurities  in  water  need  not  be 
reported  unless  EPA  has  identified  a 
specific  reference  point,  such  as  a  draft 
or  final  MCL  or  HAL,  or  has  estimated 
an  HAL  based  on  an  established 
Reference  Dose,  and  notified  registrants 
of  that  estimated  HAL. 

A  munber  of  commenters  thought  that 
the  rule  as  proposed  and  the  1996  draft 
veraion  would  result  in  an  excessive 
number  of  reports  of  questionable  value, 
particularly  of  detections  in  water.  The 
Agency  recognizes  that  there  may  be  a 
large  number  of  detects  of  pesticides  in 
water,  and  that  the  value  of  each 
incremental  report  may  be  small.  The 
Agency  also  recognizes  that  there  may 
be  duplicate  reports  of  the  same  detect 
submitted  by  different  registrants.  The 
Agency  has  established  water  reference 
levels  that  are  designed  to  provide  EPA 
with  an  early  warning  that  a  pesticide 
may  be  present  in  water  before  that 
presence  has  reached  impermissible 
levels.  However,  in  response  to 
comments,  and  in  order  to  assure  that 
the  information  received  is  as  useful  as 
possible  to  the  Agency,  EPA  is  requiring 
in  this  final  rule,  that  detections  below 
MCLs  or  HALs  be  aggregated  into 
quarterly  statistical  summaries  to  help 
reduce  the  burden  of  reporting  for 
registrants. 

In  response  to  comments  received,  the 
Agency  would  like  to  clarify  its  position 
on  reporting  residues  of  inerts, 
metabolites,  degradates,  impurities,  or 
contaminants  on  food  or  feed 
commodities.  This  issue  hinges  on 
whether  the  presence  of  the  residue  on 
food  or  in  feed  would  require  a 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  Under  the 
FFDCA,  food  is  considered  adulterated 
if  chemical  residues  are  detected  on  the 
food  unless  the  chemical  residues  are 
covered  by  a  tolerance,  or  the  chemical 
has  been  specifically  exempted  from 
needing  a  tolerance,  or  the  chemical  is 
generally  considered  safe.  At  40  CFR 
180.2,  EPA  identified  a  number  of 
chemicals  considered  "safe"  under  the 
meaning  of  section  408  of  the  FFDCA, 
and  has  also  exempted  (40  CFR 
180.1001)  a  number  of  substances  fitun 
the  requirements  of  a  tolerance. 


K.  Section  1 59. 1 79—  Metabolites, 
Degradates,  Contaminants,  and 
Impurities 

The  purpose  of  the  section  is  to 
ensure  that  the  Agency  is  informed 
when  registrants  leain  of  toxicologically 
significant  new  breakdown  products  or 
when  they  learn  of  higher  levels  of 
contai ::ination  than  were  previously 
known  to  be  associated  with  their 
pesticide  products.  In  response  to 
comments,  the  provisions  of  this  section 
in  this  final  rule  have  been  modified  to 
better  reflect  the  Agency's  intention  that 
this  provision  be  consistent  with  the 
Agency's  policy  on  cross-contamination 
(PR  Notice  96-8,  October  31, 1996)  and 
the  requirements  governing  when 
impurities  must  be  identified  in  a 
product's  composition  (see,  e.g.,  40  CFR 
158.155, 158.167  and  158.175).  In  PR- 
Notice  96-8,  EPA  set  out  the  Agency's 
interpretation  of  the  term 
"toxicologically  significant"  as  it 
applies  to  contaminants  in  pesticide 
products  that  are  also  pesticide  active 
ingredients  (Ais).  That  PR-Notice 
provides  risk-based  concentration  levels 
of  such  contaminants  that  will  generally 
be  considered  toxicologically 
significant.  The  concentrations  are 
defined  according  to  the  type  of  the 
pesticide  that  is  contaminated  and  the 
pesticide  category  of  the  contaminant 
As  provided  by  this  regulation, 
registrants  must  report  to  EPA  any 
contaminant  exceeding  the 
toxicologically  significant  levels  using 
the  procedures  for  reporting  such 
contamination  that  were  established  in 
the  PR-Notice. 

In  general,  the  cited  regulations  in 
part  158  and  the  cross-contamination 
policy  serve  to  assure  that  all  batches  of 
a  given  pesticide  product  meet  certain 
standards  of  uniformity  and  that  the 
Agency  has  information  about  all  the 
significant  components  of  a  product's 
composition.  At  the  same  time,  these 
regulations  and  policies  recognize  that  it 
could  be  either  impossible  or 
prohibitively  expensive  to  manufacture 
a  pesticide  product  without  any 
detectable  impurities  in  it.  The  Agency 
therefore  allows  the  presence  of  certain 
impurities  in  pesticide  products  below 
various  levels  without  requiring  that  the 
registrant  include  information  about  the 
impurities  in  its  formula  or  elsewhere  in 
its  application,  and  without  considering 
the  product  containing  such  impurities 
to  be  inconsistent  with  the  composition 
of  the  registered  product.  Section 
159.179  provides  that  registrants  do  not 
have  to  notify  EPA  piuBuant  to  section 
6(a)(2)  of  the  presence  of  any  impurities 
or  contaminants  that  would  not  have  to 
be  discussed  in  an  application  for 


registration  or  where  the  Agency  has 
concluded  that  the  presence  of  the 
contaminant  does  not  render  a  product's 
composition  inconsistent  with  the 
composition  accepted  by  the  Agency  as 
part  of  the  product's  registration. 
However,  where  the  presence  of  an 
impurity  or  contaminant  would  have  to 
have  been  identified  in  the  application 
materials  or  if  the  presence  exceeds  the 
levels  allowed  in  the  cross- 
contamination  policy  (or  any  similar 
policy  issued  by  the  Agency  in  writing), 
registrants  are  required  under  §  159.179 
to  report  the  presence  of  the 
contaminant  or  impurity  to  EPA. 

The  Agency  notes  that  impurities 
which  are  not  also  pesticide  active 
ingredients  that  occur  during 
manufacture  of  a  pesticide  are  already 
subject  to  certain  reporting  requirements 
imder  the  provisions  of  40  CFR  158.167 
and/or  158.175.  For  purposes  of 
reporting  imder  the  present  rule,  any 
detection  of  a  manufecturing  impurity  at 
levels  greater  than  the  expected  level 
reported  to  the  Agency  pursuant  to 
§  158.167  or  greater  than  a  certified  limit 
established  pursuant  to  §  158.175  must 
be  reported  as  section  6(a)(2) 
information. 

L.  Section  159.184 — Toxic  or  Adverts 
Effect  Incident  Reports 

One  of  the  most  important  routes  by 
which  adverse  effects  information  can 
come  to  the  attention  of  the  Agency  is 
through  toxic  or  adverse  efiiact  incident 
reports.  Many  of  the  Agency's 
registration  decisions  are  predictive  in 
nature.  In  contrast,  incident  reports  r»n 
provide  the  Agency  with  information 
depicting  the  practical  imi>acts  of 
pesticide  use,  including  real-world 
effects  of  p>esticide  use.  The  Agency 
considers  incident  reporting  to  be  a  vital 
component  of  section  6(a)(2). 

The  1992  proposed  rule  version  of 
§  159.184  imposed  different  reporting 
requirements  for  single  incidents  as 
opposed  to  a  series  of  incidents 
involving  three  or  more  organisms. 
Incidents  involving  a  single  person  or 
non-target  organism  were  only 
reportable  if  the  registrant  (or  other 
qualified  pereon)  had  concluded  that  a 
causal  relationship  might  exist  between 
exposure  to  the  pesticide  and  the  toxic 
effect,  or  if  the  alleged  effect  were 
previously  unreported  or  more  severe 
than  previously  reported  effects,  ff  the 
"three  or  more"  trigger  was  met,  an 
incident  or  incidents  had  to  be  reported 
without  regard  to  whether  the  registrant 
had  concluded  that  a  causal  relationship 
existed  between  exposure  and  the  effect 
or  whether  the  toxic  effect  had 
previously  been  reported  to  the  Agency. 
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The  proposed  §  159.184  was  the 
subject  of  a  large  number  of  comments 
challenging  the  provision  alternatively 
as  too  broad  as  well  as  too  narrow.  The 
Agency  reconsidered  §  159.184  in  the 
light  of  recent  experience,  as  well  as  the 
comments  received  on  both  the  1992 
and  1996  versions,  and  has  determined 
that  the  threshold  for  reporting  incident 
information  needed  to  be  changed  in  a 
niunber  of  ways  and  that  registrants 
could  benefit  from  more  specific 
guidance  in  this  preamble. 

The  provision  for  reporting  incident 
information  in  this  final  rule  requires 
the  reporting  of  any  single  .incident 
involving  humans  or  nontarget 
organisms  if: 

1.  The  registrant  has  been  informed 
that  a  person  or  non-target  organism 
may  have  been  exposed  to  a  p>esticide. 

2.  The  registrant  has  been  informed 
that  the  person  or  nontarget  organism 
has  sufiered  or  may  sufiier  (or  may  have 
sufiared)  a  toxic  effect. 

3.  The  registrant  has  a  certain 
minimum  level  of  information  enabling 
them  to  pursue  further  information  on 
the  incident  if  they  wish,  such  as  the 
identity  of  the  product  involved,  the 
location  where  the  incident  occxirred, 
and  the  name  of  a  pwson  to  contact 
concerning  the  incident. 

This  third  provision  was  added  in 
response  to  comments  on  the  1996  draft, 
and  is  designed  to  eliminate  completely 
anonymous  or  very  incomplete  reports 
that  can  not  be  deemed  meaningful  by 
either  registrants  or  EPA. 

Individual  incidents  otherwise 
meeting  the  general  standard  need  not 
be  reported  if  they  meet  any  of  six 
criteria  for  exemption.  Most  of  these 
exemptions  concern  effects  which  are 
already  warned  of  on  the  label.  The 
most  significant  exemption,  in  EPA's 
view,  is  to  allow  an  exemption  for 
reporting  of  skin  or  eye  irritation  effects 
warned  of  on  the  label  of  a  product 
which  is  registered  for  use  in  residential 
use  sites,  and  the  incident  was  alleged 
to  occur  in  a  residential  use  site.  Many 
commenters  suggested  this  exemption. 
EPA's  reason  for  accepting  this 
suggestion  is  that  the  burden  of 
reporting  the  information  and  for  EPA  to 
process  it  probably  outweighs  its  value. 
There  may  be  numerous  allegations  of 
such  effects  because  of  the  high  voliune 
of  products  involved,  but  such  iiu:idents 
are  relatively  minor  in  terms  of  hecdth 
effects  significance.  Moreover,  such 
reports  are  nearly  impossible  to  verify, 
and  are  not  likely  to  lead  to  regulatory 
action  in  the  absence  of  clear  and 
specific  evidence  that  the  labeling  or 
packaging  of  the  product  in  question  is 
inadequate  to  protect  the  public. 


This  rationale,  however,  does  not 
support  including  non-residential  use 
sites  in  this  exemption,  i.e.,  uses  in 
institutional,  industrial,  and  agricultural 
settings.  In  contrast  to  homeowners,  the 
customer  base  for  non-residential  uses  is 
likely  to  be  familiar  with  pesticide 
hazards  and  the  importance  of  the  label 
directions,  and  in  many  cases,  the  users 
are  actually  trained  in  their  use.  Thus, 
if  it  is  determined  that  a  significant 
number  of  adverse  efiiscts  continues  to 
occur  in  this  group  regardless  of  label 
warnings,  the  Agency  might  well 
require  changes  to  the  terms  and 
conditions  of  registration  (such  as 
requiring  difiermt  warning  statements, 
application  methods,  or  die  use  of 
personal  protective  equipment)  to 
respond  to  the  situation.  The  Agency 
will  reexamine  the  application  of 
reporting  requirements  to  non- 
residential products  for  minor  effiects 
warned  about  on  the  label  in  3  years.  If 
EPA  determines  that  this  information  is 
no  longer  needed  for  some  or  all  non- 
residential situations,  the  Agency  will 
notify  registrants  accordingly  pursuant 
to  §  159.155(a). 

In  this  final  rule,  the  Agency  has 
eliminated  the  distinction  between 
single  incidents  and  a  series  of 
incidents.  The  Agency  also  eliminated 
the  requirement,  for  single  incidents, 
that  the  registrant  or  an  employee, 
consultant,  or  expert,  must  have 
determined  that  the  reported  %£Eact  may 
have  residted  from  the  reported 
exposure.  These  changes  were  made 
partly  in  response  to  comments 
received,  and  partly  because  the  Agency 
determined  that  much  valuable 
information  was  not  submitted  to  the 
Agency  while  the  higher  threshold 
embodied  in  previous  policies  was  in 
effect. 

Under  the  1996  draft,  incidents  would 
have  been  reported  whenever  a 
registrant  was  informed  that  a  human  or 
other  organism  had  been  exposed  to  a 
pesticide  and  the  registrant  had  been 
informed  either  that  the  human  or  other 
organism  had  thereafter  suffiered  an 
adverse  effect  or  that  the  exposure  that 
occurred  was  unexpected  and  an 
adverse  effect  may  have  occiirred 
thereafter  or  may  occiur  in  the  future. 

In  this  final  rule,  the  term 
"unexpected  exposure"  has  been 
eliminated.  Many  commenters  felt  that 
it  was  too  ambiguous,  and  also  that  it 
was  un&ir  to  require  reporting  of 
"unexpected  exposures"  in  situations  in 
which  no  specific  symptoms  or  adverse 
effects  were  alleged,  since  this  would 
not  be  evidence  of  an  adverse  effect.  In 
EPA's  view,  there  are  two  separate 
issues  here.  With  regard  to  "unexpected 
exposures",  EPA  is  willing  to  eliminate 


this  language  as  a  criterion  for  routine 
reporting  requirements  under  this  final 
rule,  on  the  grounds  that  it  is 
ambiguous,  and  in  most  cases  woidd  not 
restdt  in  useful  information  being 
submitted.  However,  the  Agency  wishes 
to  make  it  very  clear  that  on  some 
occasions  it  may  have  an  interest  in 
"unexpected  exposure"  information, 
and  may  require  it  to  be  submitted  as 
section  6(aK2)  information  at  its 
discretion.  For  example,  in  regulating 
certain  highly  toxic  pesticides  EPA  has 
required  such  measures  as  special 
protective  clothing  for  applicators, 
restricted  reentry  intervals  for  treated 
fields,  the  use  of  closed  mbdng  and 
loading  systems,  closed  cabs  for 
applicators  or  flaggers,  and  related 
measures,  all  designed  to  minimize  the 
likelihood  of  exposiire.  Since  one  of  the 
purposes  of  section  6(a)(2)  is  to  obtain 
information  that  will  show  whether 
previous  registration  decisions  are 
effectively  protecting  health  and  the 
environment,  the  Agency  believes  that 
information  about  "imexpected 
exposures,"  even  when  these  expostires 
are  the  subject  of  label  warnings,  is 
within  the  purview  of  section  6(a)(2).  In 
those  circumstances  where  the  Agency 
considers  it  important  to  receive 
information  concerning  unexpected 
exposures,  EPA  will  notify  registrants 
that  such  information  must  be 
submitted  pursuant  to  §  159.195(b). 

The  second  issue  raised  by 
commenters  concerns  whether  specific 
symptoms  have  been  reported.  Some 
commenters  felt  that  in  the  absence  of 
concrete  evidence  of  adverse  effects  to 
exposed  individuals  there  is  no  basis  for 
a  report  under  section  6(a)(2).  In 
essence,  these  commenters  are  otijecting 
to  the  reporting  criteria  of 
§  159.184(aK2)  that  the  registrant  has 
been  informed  that  a  person  "may  have 
suffered  or  may  suffer"  an  adverse 
effect.  The  Agency  disagrees  with  these 
comments.  The  standard  for  reporting 
an  incident  is  that  there  be  both  an 
allegation  of  exposure  and  an  allegation 
of  possible  harm.  This  does  not  mean 
that  the  exposed  person  must  be  visibly 
ill  for  an  incident  to  be  reportable.  Many 
pesticides  are  associated  with  health 
risks  which  are  not  necessarily  those  of 
acute  toxicity.  Exposure  to  certain 
pesticides  may  pose  risks  of  birth 
defects,  reproductive  disorders,  chronic 
nerve,  liver,  thyroid,  heart,  or  other 
organ  damage,  or  cancer.  Any  of  these 
e^cts  woidd  he  a  legitimate  cause  of 
concern  to  exposed  individuals,  and 
none  of  them  would  necessarily  be 
visible  or  apparent  in  the  short  term. 
Accc»dingly,  the  Agency  rejects  the 
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argument  that  only  overt  evidence  of 
adverse  effects  is  reportable. 

The  Agency  recognizes  that  the  lower 
threshold  for  reporting  of  incidents 
contained  in  this  final  rule  might  result 
in  the  submission  of  information  which 
is  not  sufficienUy  reliable  or  detailed  to 
warrant  regulatory  action.  On  the  other 
hand,  such  information  might  well 
provide  the  Agency  with  advance 
warning  of  potential  problems  and 
could  identify  issues  that  warrant 
increased  review  and  investigation.  The 
Agency  is  aware  of  a  number  of 
instances  in  the  past  in  which 
information  that  could  well  have 
resulted  in  regulatory  action  or., 
investigation  was  not  reported  under 
previous  policy  determinations  on 
incident  reporting  under  section  6(a)(2). 
These  include  instances  in  which 
litigation  involving  allegations  of 
adverse  effects  caused  by  pesticide 
products  has  not  been  prompUy 
reported  by  registrants  pursuant  to 
section  6(a)(2). 

Registrants  should  be  aware  that  the 
Agency  considers  information  related  to 
a  lawsuit  involving  an  allegation  of 
adverse  effiects  due  to  a  pesticide  to  be 
clearly  reportable  under  the  terms  of  the 
final  rule,  unless  the  registrant  is  aware 
of  facts  which  establish  that  the  alleged 
exposure  and  effect  did  not  or  will  not 
occur.  The  Agency  expects  to  be 
inftnmed  of  incident  information  in  a 
timely  manner,  regardless  of  whether 
the  registrant  agrees  with  the  substance 
of  the  incident  report. 

In  addition  to  cnanging  the  threshold 
for  reporting  incident  information,  the 
Agency  has  identified  in  this  section  of 
the  final  rule  the  information  elements 
that  must  be  included  in  incident 
reports  if  the  information  is  available  to 
the  registrant.  For  the  convenience  of 
both  registrants  and  Agency  reviewers, 
EPA  hopes  to  develop  new  and  more 
eCBcient  ways  to  submit  this  type  of 
information,  such  as  direct  electronic 
submission  of  data.  The  Agency  has 
elected  to  delay  the  effective  date  of  this 
final  rule  to  9  months  after  publication 
primarily  in  order  to  work  with  all 
interested  parties  to  seek  the  least 
burdensome  and  most  efficient  ways  to 
implement  reporting  requirements. 
Until  alternative  reporting  methods  are 
adopted,  the  Agency  urges  registrants  to 
use  the  simple  list  format  set  out  in  the 
final  rule. 

As  noted  earlier,  registrants  are  not 
obligated  to  investigate  incidents  in 
order  to  acquire  information  to  satisfy 
any  particular  data  element.  If  a 
registrant  lacks  information,  it  does  not 
need  to  be  provided.  In  its  1996  draft, 
the  phrasing  of  the  rule  text  appeared  to 
require  that  if,  after  an  initial  report  is 


made,  a  registrant  acquired  information 
related  to  any  element  previously 
unreported,  the  information  should  be 
reported  and  reference  the  earlier 
submission.  Many  commenters  on  the 
1996  draft  noted  that  this  provision 
could  residt  in  numerous  submissions 
of  minor  factual  information  of  litde  use 
to  the  Agency.  EPA  agrees,  and  has 
accepted  commenters'  suggestions  to 
modify  this  final  rule  to  provide  that 
follow-up  information  need  only  be 
submitted  when  it  pertains  to  htunan 
fatalities,  materially  alters  the 
circumstance  information  concerning 
serious  human  injuries/illnesses  or 
wildlife  fatalities,  or  alters  previously 
reported  low  severify  levels  up  to  the 
"A"  or  "B"  level  of  severify  for  human 
incidents,  or  the  "A"  level  for  all  other 
incidents,  as  defined  by  the  exposure 
type  and  severity  labeling  criteria  set 
out  in  the  rule  text  at  §  159.184(c)(5). 

Unless  directed  otherwise  by  the 
Agency,  registrants  are  not  obligated  to 
provide  the  Agency  with  any  additional 
information  on  an  incident  other  than 
what  is  summarized  in  providing  the 
relevant  data  elements.  The  Agepcy  may 
ask  for  additional  information  in  the 
registrant's  possession  pursuant  to 
§  159.195,  but  in  the  al»ence  of  such  a 
.request,  providing  the  information 
called  for  in  the  data  elements  is  all  that 
a  registrant  must  do  in  submitting 
incident  information  imder  section 
6(a)(2). 

Finally,  the  rule  requires  the 
registrant  to  assign  an  "exposure  type 
and  severify  label"  to  each  incident 
These  labels  categorize  what  was 
exposed  (i.e.,  humans,  domestic 
animals,  fish  or  wildlife,  plants,  or 
involves  contamination  of  water),  and 
the  severity  of  the  alleged  incident.  The 
assignment  of  a  label  will  not  be 
interpreted  by  the  Agency  as  agreement 
by  the  registrant  with  the  substance  of 
any  incident  reported,  nor  will  it  be 
interpreted  as  registrant  agreement  with 
the  particular  rating  assigned.  The 
purposes  of  the  ratings  are  for 
registrants  to  determine  reporting 
requirements  and  time  frames  and  for 
the  Agency  to  quickly  categorize  the 
natiire  and  scope  of  the  adverse  effect 
being  alleged. 

The  Agency  offers  the  following 
response  to  the  significant  conunents 
received  on  the  isstie  of  incident 
reporting: 

A  large  number  of  commentera  argued 
that  the  proposed  rule  woidd  residt  in 
the  submission  of  much  information  of 
dubious  value  that  woiUd  overwhelm 
Agency  review  resources.  The  Agency 
shares  the  commenters'  concern  that 
section  6(a)(2)  information  be  properly 


managed  and  that  significant 
submissions  not  be  overwhelmed.  The 
Agency  does  not  believe  (as  many  of  the 
commenters  seem  to  imply)  that  the 
appropriate  response  is  to  exempt  most 
incident  information  from  reporting 
requirements.  Instead,  the  Agency  has 
liberalized  the  time  frames  for  reporting, 
and  instituted  aggregated  statistical 
reporting  for  incidents  of  a  relatively 
less  serious  nature,  in  order  to  make  the 
incoming  information  easier  to  manage 
for  both  registrants  and  the  Agency.  The 
Agency  also  hopes  to  develop  more 
sophisticated  and  efficient  methods 
such  as  electronic  submission.  EPA  also 
expects  to  use  the  authority  in  §  159.155 
to  reduce  the  number  of  certain  types  of 
repetitive  reports. 

A  few  commentera  argued  that  a 
requirement  to  report  unsubstantiated 
and  uninvestigated  incidents  is 
unreasonable,  excessively  burdensome, 
and  excessively  expensive.  Many 
registrants,  however,  routinely  receive 
incident  reports  or  consumer 
complaints  and  already  have  procedures 
for  gathering  and  evaluating  such 
reports.  Keeping  the  Agency  informed  of 
these  reports  should  not  impose  a 
significant  additional  burden, 
particularly  since  less  severe  incidents 
can  be  reported  as  aggregated  counts 
and  not  as  individual  reports. 

The  Agency  appreciates  that  the 
threshold  for  reporting  incidents  is  far 
less  than  conclusive  assurance  that  a 
reported  toxic  effect  was  caused  by 
reported  pesticide  exposure,  and 
expects  that  its  regulatory  decisions  will 
be  based  upon  an  appropriate 
evaluation  of  all  the  relevant 
information  available  to  the  Agency. 
The  Agency  underetands  that  with  the 
elimination  of  the  provision  that  called 
for  registrant  judgment  as  to  whether 
there  is  a  cause  and  effect  relationship 
between  reported  exposure  and  a 
reported  toxic  effect,  registrants  are 
being  directed  to  report  information 
with  which  they  may  disagree. 
Regulatory  decisions  will  take  into 
account  the  qualify  and  reliability  of 
any  information  received.  The  Agency 
neither  presumes  the  validity  of 
incident  reports  nor  views  such  reports 
as  admissions  against  interest  by  the 
submitter. 

A  number  of  commentera  suggested 
that  the  reporting  criteria  be  narrowed 
so  that  only  additional  or  new 
unreasonable  adverse  effiects  are 
reported  to  the  Agency,  and  that 
registrants  should  not  be  required  to 
report  incidents  involving  effects 
anticipated  or  warned  about  on 
pesticide  labels.  To  the  extent  that  the 
commenters  are  suggesting  that 
additional  reports  of  previously 
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understood  effiscts  ought  not  to  be 
reported,  the  Agency  strongly  disagrees. 
The  frequency  of  occurtence  of  an 
adverse  effect  is  extremely  important 
information  to  pesticide  decision- 
making. The  Agency  also  generally 
disagrees  that  incidents  involving 
effects  warned  about  on  labels  should 
not  be  reported.  Such  incidents  can 
provide  important  information  about  the 
adequacy  of  label  warnings  and  whether 
additional  steps  need  to  be  taken  to 
provide  the  desired  protection. 
However,  the  Agency  recognizes  that 
minor  skin  or  eye  irritation  effects 
warned  of  on  the  label  of  home-use 
products  are  not  likely  to  be  the  source 
of  reports  warranting  regulatory  action, 
and  will  exempt  this  category  of 
incidents  from  routine  reporting 
requirements  at  this  time. 

Similarly,  the  Agency  has  a 
responsibility  to  consider  misuse  of 
pesticides  as  a  factor  in  determining 
whether  a  product  is  adequately  labisled, 
or  should  be  registered  at  all.  If  misuse 
incidents  involving  non-target 
organisms  were  exempted,  as  the 
proposed  rule  would  have  provided, 
potentially  significant  information  for 
recognizing  problem  pesticides  could  be 
lost.  Therefore  the  Agency  has 
eliminated  that  proposed  exemption. 

One  commenter  suggested  that  the 
rule  include  a  provision  exempting  from 
reporting  incidents  involving  non- 
labeled  pests.  The  Agency  agrees,  and 
has  added  such  a  provision  in  the  final 
rule.  Incidents  involving  toxic  effects  to 
non-labeled  p^ts  that  are  similar  in 
kind  to  pests  on  the  label  (e.g..  insects 
or  weeds]  need  not  be  reported. 
However,  if  an  event  involves  a  toxic 
effiect  to  an  unrelated  species  (e.g.,  an 
insecticide  kills  birds  or  mammals,  even 
if  regarded  as  pests)  the  incident  must 
be  reported. 

M.  Section  159.188— Spiluie  of 
Performance  Information 

Section  6(aX2)  requires  the 
submission  of  information  concerning 
unreasonable  adverse  effects  on  the 
environment.  The  term  "unreasonable 
adverse  effiects"  is  statutorily  described 
as  a  risk/benefit  balance.  Thus,  although 
section  6(a)(2)  reporting  has  primarily 
focused  upon  the  risks  posed  by 
pesticide  use,  the  statutory  language 
includes  within  its  scope  information 
concerning  the  benefits  of  pesticide  use. 

In  its  1979  Policy  Statement,  the 
Agency  annoiinced  that  it  would 
consider  it  an  actionable  violation  of 
section  6(a)(2)  to  fail  to  report 
information  that  a  pesticide  may  not 
have  performed  efficaciously  when  used 
against  organisms  which  pose  a 
potential  threat  to  public  health.  At  that 


time,  the  Agency  essentially  exempted 
from  reporting  all  failure  of  efficacy 
information  involving  pesticides  used 
against  organisms  that  did  not  pose  a 
potential  threat  to  human  health. 

The  provision  in  the  1992  proposed 
rule  involving  the  reporting  of  failure  of 
performance  information  required  that 
such  information  be  reported  in  three 
circumstances: 

1.  Information  concerning  incidents 
in  which  a  pesticide  allegedly  failed  to 
perform  as  claimed  against  target 
organisms  which,  if  not  controlled, 
might  pose  an  inunediate  risk  to  human 
hedth  and  the  registrant  has  been 
provided  with  sufficient  information  to 
investigate  the  allegation  and  was 
unable  to  establish  that  the  reported 
fiulure  of  performance  did  not  occur. 

2.  Information  concerning  a  series  of 
three  or  more  incidents  occurring 
within  10  years  involving  allegations 
that  the  pesticide  did  not  perform  as 
claimed  against  target  organisms  which, 
if  not  controlled,  might  pose  a  risk  to 
human  health  and  the  registrant  has 
been  provided  with  sufficient 
information  to  investigate  the 
allegations  and  vras  unable  to  establish 
that  the  reported  failures  of  performance 
did  not  occur,  or  information 
concerning  studies  demonstrating  that 
the  pesticide  may  not  perform  in 
accordance  with  any  public  health 
claims. 

3.  Information  concerning  a  series  of 
three  or  more  incidents  occurring 
within  10  years  involving  allegations 
that  a  pesticide  that  has  been  the  subject 
of  a  special  review  or  cancellation  or 
suspension  proceeding  pursuant  to 
sections  6(b)  or  6(c)  of  FIFRA  failed  to 
perform  as  claimed,  or  showed  a 
reduction  in  efficacy,  involving  a  use 
that  was  a  subject  of  the  special  review 
or  suspension  or  cancellation 
proceeding. 

The  Agency  received  a  large  number 
of  comments  addressing  this  provision 
of  the  proposed  nde.  Some  comraenters 
objected  to  the  scope  of  the  provision 
because  it  did  not  require  the 
submission  of  all  efficacy  failiue 
information.  Other  commenters  objected 
to  the  requirement  to  submit  any  failure 
of  efficacy  information.  Many 
commenters  objected  to  any 
requirement  to  submit  consimier 
complaints  that  a  product  might  not 
have  worked  as  effectively  as  the 
consumer  would  have  desired, 
especially  in  the  context  of  household 
use  products.  A  number  of  commenters 
asked  for  clarification  of  many  of  the 
provisions  of  the  proposed  rule, 
including  the  differentiation  between 
uses  that  might  pose  an  immediate  risk 


to  human  health  and  uses  which  might 
only  pose  a  risk  to  human  health. 

Ine  Agency  has  decided  to 
restructure  and  clarify  the  provisions  of 
this  section  in  the  final  rule.  The  1996 
draft  rule  would  have  required  the 
submission  of  information  concerning 
failure  of  efficacy  in  the  situations 
enumerated  Iwlow.  The  revisions 
adopted  by  EPA  in  this  final  rule  are 
noted  in  each  case. 

1.  Information  concerning  incidents 
involving  the  failure  of  a  pesticide  to 
perform  as  claimed  against  target 
microorganisms  which,  if  uncontrolled, 
might  pose  a  threat  to  human  health  if 
the  pesticide's  function  is  not  a 
residential  use  and  the  registrant  has  or 
could  obtain  information  concerning 
where  the  incident  occurred,  the 
pesticide  or  product  involved,  and  the 
name  of  a  person  to  contact  regarding 
the  incident;  and  information 
concerning  any  study  indicating  that  a 
pesticide  might  not  perform  as  claimed 
when  used  to  control  microorganisms 
that  might  pose  a  risk  to  human  health, 
including  any  of  the  public  health 
antimicrobials  identified  in  40  CFR  part 
158.  This  provision  is  retained  in  the 
final  rule,  except  to  note  that  certain 
liquid  chemical  sterilants  that  would 

.  have  been  covered  by  this  provision 
have  been  removed  from  FIFRA 
jurisdiction  by  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104- 
170). 

2.  For  pesticides  used  for  the  purpose 
of  controlling  animals  (including 
insects)  that  might  cause  disease  in 
humans  (either  directiy  or  as  disease 
vectors),  produce  toxins  that  are 
harmful  to  humans,  or  cauae  direct 
physical  harm  to  humans,  information 
must  be  submitted  concerning  incidents 
in  which  the  registrant  has  been 
informed  by  a  municipal,  State,  or 
Federal  public  health  official  that  the 
product  may  not  have  performed  as 
claimed  and  the  registrant  has  or  could 
obtain  sufficient  information  concerning 
where  the  incident  occtirred,  the 
pesticide  or  product  involved,  and  the 
name  of  a  person  to  contact  regarding 
the  incident;  and  information  must  be 
submitted  concerning  studies  that 
indicate  that  the  pesticide  may  not 
perform  as  claimed  when  used  to 
control  animals  or  insects  that  might 
pose  a  risk  to  human  health.  This 
provision  has  been  retained  without 
change  from  the  1996  draft  version  of 
the  rule. 

3.  Under  the  1996  draft,  information 
would  have  to  have  been  submitted 
concerning  studies  involving  the  failure 
of  a  pesticide  to  perform  against  a  pest 
as  claimed  if  the  performance  of  the 
pesticide  in  the  study  was  less  than  the 
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performance  standard  specified  in  the 
Pesticide  Assessment  Guidelines  for 
Product  Performance  (Subdivision  G)  or. 
if  no  performance  standard  is  specified 
or  suggested  in  the  Guidelines,  if  the 
performance  of  the  pesticide  was  less 
than  or  equal  to  that  of  an  untreated 
control,  and  the  pesticide  label  does  not 
warn  the  user  that  the  pest  control 
failure  might  occur  when  the  pesticide 
is  used  under  the  conditions  in  which 
the  failure  occurred.  In  this  final  nde, 
this  provision  has  been  eliminated. 
Many  commentetis  noted  that  "failure  of 
performance"  information  would  often 
arise  from  deliberate  product  testing 
studies,  which  would  be  irrelevant  for 
regulatory  purposes,  since  they  do  not 
reQect  actual  use  conditions,  or  bom 
consumer  allegations,  which  would  be 
very  difficult  to  evaluate.  The  Agency 
agrees,  and  has  eliminated  this 
provision. 

4.  The  1996  draft  would  have  required 
submission  of  information  concerning 
substantiation  of  any  incident  of  pest 
resistance  to  any  pesticide  which  occurs 
in  actual  use  according  to  the  label, 
whether  or  not  the  pesticide  has  any 
health-related  uses.  Under  the  1996 
draft,  an  incident  of  pest  resistance 
would  be  considered  substantiated  if  the 
survival  of  the  suspected  pesticide- 
resistant  pest  was  significanUy  higher 
than  that  of  a  known  susceptible  pest 
when  both  the  suspected  resistant  and 
susceptible  pests  were  treated  with  the 
pesticide  under  the  same  conditions,  or 
oiochemical  tests  or  DNA  sequencing 
indicate  that  a  pest  has  developed 
resistance  to  a  pesticide.  Under  the  1996 
draft,  incidents  involving  suspected  pest 
resistance  to  a  pesticide  would  have 
been  reported  if  the  incidoit  occurred  in 
the  same  state  or  in  a  state  adjacent  to 
a  state  where  a  substantiated  incident  or 
study  has  taken  place  and  the  incident 
involved  the  same  pest  as  the 
substantiated  incident 

In  this  final  rule,  the  Agency  is 
retaining  the  requirement  for 
information  concerning  substantiated 
incidents  of  pest  resistance.  It  is  clear  to 
EPA  that  pest  resistance  is  a  very 
significant  factor  in  determining  the 
bepefits  of  specific  pesticides,  and  that 
such  information  may  be  critical  to 
sp>ecific  r^ulatory  decisions  that  weigh 
the  risks  and  benefits  of  pesticide 
products.  However,  the  Agency  does 
recognize  that  imsubatantiated 
allegations  of  resistance  would  be  of 
questionable  value  and  is  willing  to 
dispense  with  routine  reporting  of  such 
allegations,  since  they  would  be 
difficiUt  to  use  in  decision  making. 

Several  conunenters  on  the  1996  draft 
were  concerned  that  there  is  no 
generally  agreed  upon  standard  for 


identifying  a  "significanUy  higher" 
survival  rate  for  an  allegedly  resistant 
pest  species,  and  that  this  may  make  it 
difficult  for  registrants  to  comply  with 
the  requirement  to  report  "substantiated 
incidents."  The  Agency  believes  that  the 
concept  of  a  "significantly  higher" 
survival  rate  for  suspected  resistant 
pests  is  the  correct  place  to  begin  to 
define  a  standard  for  substantiated 
incidents.  The  Agency  acknowledges 
that  this  is  an  area  of  science  where 
there  is  at  present  no  clear  cut  standard. 
Accordingly,  the  Agency  will  work  to 
develop  guidance  on  this  issue  with 
input  from  all  interested  parties. 

The  provision  for  submitting  failure  of 
performance  of  public  health 
antimicrobial  pesticides  requires 
registrants  to  submit  information 
concerning  all  incidents  and  all  studies 
involving  the  possible  failure  of  efficacy 
of  any  public  health  use  of  an 
antimicrobial  pesticide  unless  the 
registrant  cannot  obtain  minimal 
specified  information  regarding  an 
incident  or  if  the  use  involved  in  the 
efficacy  failure  is  a  residential  use.  EPA 
does  not  believe  that  residential  uses  are 
likely  to  be  important  public  health 
uses,  and  it  believes  tkat  the  people 
most  likely  to  be  reporting  such 
incidents  (ordinary  consumers  instead 
of  trained  health  professionals)  have 
less  expertise  than  those  that  are  likely 
to  be  involved  in  reporting  incidents 
involving  non-residential  uses. 

The  Agency  has  eliminated  the 
distinction  between  uses  that  might 
p>ose  an  immediate  risk  to  himian  health 
and  uses  that  might  pose  a  risk  to 
human  health,  and  is  requiring  the 
submission  of  all  reportable  incidents 
rather  than  a  series  of  three.  In 
reviewing  the  Proposed  Rule,  the 
Agency  discovered  that  it  was 
ambiguous  on  the  subject  of  whether 
studies  involving  efficacy  failures  of 
public  health  pesticides  were  reportable 
under  section  6(a)(2).  The  final  rtUe 
makes  clear  that  any  study  indicating  a 
lack  of  efficacy  of  a  public  health 
antimicrobial  pesticide  must  be  reported 
to  the  Agency,  except  for  those 
chemicals  which  are  liquid  chemical 
sterilants  no  longer  regulated  as 
pesticides  pursuant  to  the  FIFRA 
amendments  of  1996. 

The  Agency  established  a  separate 
provision  for  the  reporting  of  incidents 
and  studies  involving  non-antimicrobial 
public  health  pesticides.  These 
pesticides  include  many  insecticides, 
rodenticides,  and  other  p>esticides  that 
control  living  organisms  (other  than 
microbial  organisms)  that  pose  a 
potential  health  risk  to  humans.  Again, 
the  Agency  has  eliminated  the 
distinction  between  an  immediate  risk 


to  public  health  and  a  risk  to  public 
health.  All  incidents  meeting  the 
provisions  of  this  final  rule  must  be 
reported.  In  order  to  avoid  the 
submission  of  potentially  less  reliable 
reports,  however,  the  Agency  has 
decided  to  require  the  submission  of 
incident  allegations  only  if  the 
allegation  has  been  made  by  a 
govenunent  employee  (at  the  Federal. 
State,  or  local  level)  involved  in  the 
public  health  field.  For  example,  an 
incident  involving  efficacy  failure  of  a 
mosquitocide  reported  by  an  employee 
of  a  mosquito  control  district  would  be 
reportable  under  this  provision;  a 
similar  incident  reported  to  a  registrant 
by  a  private  citizen  would  not  be 
reportable.  As  with  antimicrobial 
pesticides,  any  study  indicating  a  lack 
of  efficacy  of  a  public  health  non- 
antimicrobial  pesticide  must  be  reported 
to  the  Agency. 

For  uses  of  pesticides  other  than 
public  health  uses,  the  Agency  is  not 
requiring  the  reporting  of  information 
concerning  incidents  where  a  product  is 
asserted  not  to  have  {lerformed  in 
accordance  with  label  claims.  In  its 
1996  draft,  the  Agency  considered 
requiring  the  submission  of  studies  that 
indicate  that  a  pesticide's  performance 
failed  to  meet  the  guidelines  established 
by  the  Agency  for  product  performance 
or,  in  the  absence  of  a  performance 
guideline,  failed  to  achieve  greater  peat 
control  than  occurred  without  any 
pesticide  use.  However,  in  response  to 
comments,  the  Agency  now  believes 
that  most  failure  of  {>erformance 
information  would  be  difficult  to 
evaluate,  and  this  type  of  information  is 
not  being  required  except  in  the  case  of 
substantiated  incidents  of  pest 
resistance. 

The  Agency  has  decided  not  to 
differentiate  in  this  provision  between 
pesticide  uses  tliiat  were  once  the  subject 
of  a  special  review  or  cancellation  or 
suspension  hearing  and  all  other 
pesticide  uses.  If  the  Agency  determines 
that  it  needs  additional  information 
concerning  possible  failure  of 
pOTformance  of  any  pesticide,  including 
one  that  was  the  subject  of  a  special 
review  or  cancellation  or  suspension 
hearing,  the  Agency  can  request  that 
information  pursuant  to  §  159.195  of 
this  final  rule.  In  addition,  if  the 
conclusion  of  a  special  review  or 
cancellation  or  suspension  haaring 
clearly  provides  (or  provided)  that  die 
pesticide  product  was  being  allowed  to 
remain  on  the  market  only  because  the 
product  was  significanUy  more  effective 
than  alternative  products,  registrants 
would  be  obligated  to  provide 
information  calling  into  question  the 
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continuing  e£5cacy  of  the  product  under 
§159.195. 

Finally,  the  Agency  has  determined 
that  substantiated  information  about 
pest  resistance  is  another  area  where 
failure  of  performance  information  may 
assist  the  Agency  in  the  performance  of 
its  regulatory  role.  The  Agency  is 
therefore  requiring  the  submissfon  of 
information  concerning  the  occiurence 
of  pest  resistance  under  actual 
conditions  of  use,  where  such 
information  meets  a  defined  standard  of 
reliability.  The  1996  draft  would  also 
have  required  reporting  of 
unsubstantiated  all^ations  of  pest 
resistance  if  they  involved  the  sune 
pest/crop  combinations  as  substantiated 
incidents,  and  occurred  in  the  same  or 
adjacent  states  as  substantiated 
incidents.  However,  the  Agency  now 
believes  that  this  requirement  would 
result  in  submissions  that  would  be 
difficult  to  evaluate  and  of  dubious 
value,  and  prefers  to  rely  on  controlled 
studies  of  pest  resistance  that  are  more 
likely  to  produce  liseful  information.  As 
noted  above,  EPA  will  work  to  develop 
guidance  for  the  regulated  community 
to  define  the  level  of  results  in  a  study 
that  can  be  considered  substantiation  of 
resistance. 

Several  commenters,  noting  that 
affirary  against  pests  is  the  primary 
benefit  o^red  by  pesticide  products, 
argued  that  EPA  has  no  authority  to 
require  information  on  efficacy  failure 
(or  any  other  lack  of  benefits 
information)  under  section  6(a)(2).  To 
support  this  position,  one  commenter 
dted  the  District  Court  decision  in  the 
CSMA  case.  The  Agency  appreciates 
that  the  court  in  that  case  opined  that 
benefits  information  was  outside  the 
scope  of  section  6(aH2).  However,  the 
Agnicy  believes  that  the  court  was 
dearly  incorrect  on  this  point  Section 
2(bb)  of  FIFRA  defines  unreasonable 
advene  effects  on  the  environmrait  as 
ifwliiriing  the  consideration  of 
information  on  benefits  as  well  as  risks. 
It  is  dear  under  FIFRA  that  a  fiulure  of 
efficacy  of  a  product  could  tip  the  risk/ 
benefit  balance  in  favor  of  cancellation 
of  a  product  or  specific  uses  of  a 
product  Under  such  drcumstances,  the 
Agency  believes  there  is  no  question 
that  failure  of  efficacy  information  falls 
within  the  statutory  scope  of  material 
covered  by  section  6(a)(2). 

N.  Section  159.195— Reporting  of  CXher 
Information 

The  1992  proposed  rule  required  the 
submission  of  information  not  induded 
within  any  of  the  other  provisions  of  the 
rule  if  the  registrant  is  not  aware  of  focts 
which  establish  that  the  information  is 
incorrect  and  the  registrant  knows,  or 


should  know,  that  if  the  information 
should  prove  to  be  correct,  EPA  would 
regard  the  information  either  alone  or  in 
conjunction  with  other  information  as 
having  the  potential  to  raise  questions 
about  the  continued  registration  of  a 
product  or  about  the  appropriate  terms 
and  conditions  of  registration  of  a 
product  Similar  general  provisions 
have  been  included  in  all  previous 
Agency  policy  statements  and 
interpretations  of  section  6(a)(2). 

In  response  to  a  comment,  the  Agency 
added  one  example  to  the  types  of 
information  that  must  be  reported  under 
§  159.195(a)  of  this  final  rule. 
S{>ecifically,  the  Agency  is  making  it 
clear  that  it  considers  any  information 
which  might  tend  to  invalidate  in  any 
way  a  study  submitted  to  the  Agency  to 
support  a  pestidde  registration,  to  he 
reportable  under  section  6(aK2). 

The  Agency  intends  to  take 
enforcement  action  pursiiant  to  this 
provision  only  when  it  believes  a 
registrant  dearly  should  have  knoirvn 
that  information  woidd  have  been 
considered  important  by  the  Agency  in 
its  evaluation  of  a  pestidde  product 
registration.  If  a  registrant  is  aware  that 
the  registration  decision  for  one  of  its 
products  was  baaed  upon  an  assumption 
by  the  Agency  that  is  called  into 
question  by  some  new  piece  of 
information,  that  information  must  be 
provided  under  this  provision  if  it  la  not 
already  reportable  under  some  other 
provision  of  this  final  rule.  In  sitiiations 
where  a  registrant  is  unsure  how  this 
provision  applies  to  specific 
information,  the  Agency  encourages  the 
retdstrant  to  seek  advice  from  EPA. 

The  Agency  on  occasion  may  notiiy  a 
registrant  that  it  considers  a  particular 
type  of  information  to  be  reportable 
pursuant  to  section  6(a)(2).  Such  a 
notification  to  the  registrant  removes 
any  question  concerning  whether  the 
registrant  should  know  that  the  Agency 
considers  the  information  important  In 
order  to  eliminate  any  possible 
confusion  on  this  point,  EPA  has  added 
a  specific  provision  spelling  out  a 
registrant's  obligation  when  it  is 
informed  that  the  Agency  desires  the 
submission  of  specific  information 
pursuant  to  section  6(a)(2). 

nL  Statntory  Review  ReqniranMiitB 

In  accordance  with  section  25  of 
FIFRA.  a  copy  of  the  final  r\ile  was 
provided  to  the  Secretary  of  the 
Department  of  Agriculttue  (USDA),  the 
FIFRA  Sdentific  Advisory  Panel  (SAP), 
the  Committee  on  Agriculture,  Nutrition 
and  Forestry  of  the  U.S.  Senate,  and  the 
Committee  on  Agriculture  of  the  U.S. 
House  of  Representatives.  EPA  did  not 
receive  any  comments. 


IV.  Regulatory 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866, 
entided  "Regvdatory  Planning  and 
Review"  (58  FR  51735.  October  4. 1993). 
the  Office  of  Management  and  Budget 
(OMB)  determined  that  this  rule  was  a 
"significant  regulatory  action"  because 
there  was  a  potential  for  it  to  raise  novel 
legal  or  policy  issues  related  to  the 
implementation  of  a  statutory  mandate. 
The  Agency  determinecTthat  this  final 
nde  is  unlikely  to  have  a  major 
economic  impact  on  pestidde 
registrants,  and  no  impad  on  any  other 
sector  of  the  economy,  or  on  any  other 
government  entities,  programs  or 
polides.  The  aggregate  annual  impad 
on  the  private  sedor  is  estimated  to  be 
about  $15.7  million  in  the  first  year,  and 
about  $8  million  annually  thereafter. 
The  basis  for  EPA's  determination  is 
contained  in  the  Information  Collection 
Request  prepared  for  this  rule  (see  Unit 
IV  J),  below). 

In  addition,  the  rule  is  consistent  with 
the  purposes  of  FIFRA,  and  does  not 
conflid  with  any  other  statutory 
mandate  or  with  the  prindples  of  the 
Executive  Order.  This  action  was 
submitted  to  OMB  for  review  pursuant 
to  this  Executive  Order,  and  any 
comments  or  changes  made  during  that 
review  have  been  documented  in  the 
public  record. 

B.  Unfunded  Mandates  Refonn  Act  and 
Executive  Order  12875 

This  final  rule  does  not  contain  any 
"Federal  mandate"  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  for  the  private  sector 
in  any  1  year.  Therefore,  thds  action  is 
not  subject  to  the  requirements  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA),  Pub.  L.  104-4,  or  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  Odober  28, 1993). 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Agency  hereby  certifies  that 
this  action  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  This 
determination  is  based  on  the  burden 
analysis  included  in  the  Information 
Collection  Request  discussed  in  Unit  IV. 

D.  below.  In  summary,  EPA  estimates 
that  in  the  first  year  of  implementation 
this  regulation  will  impose  a  total  cost 
of  about  $15.7  million  and  a  total 
burden  of  195,942  hours,  which  would 
decrease  in  year  two  to  about  $8  million 


Federal  Register  /  Vol.  62.  No.  182  /  Friday,  September  19.  1997  /  Rules  and  Regulations     49387 


and  83,172  burden  hours  annually  for 
subsequent  years.  Since  the  estimated 
cost  and  burden  is  distributed  among 
approximately  2,100  pesticide 
registrants,  the  average  per  registrant 
cost  and  burden  in  the  first  year  of 
implementation  is  estimated  to  be 
$7,461  and  93.31  btuden  hours, 
decreasing  in  subsequent  years  to  an 
annual  cost  of  $3,870  and  39.61  burden 
hours.  Natiirally,  this  average  estimate 
may  not  be  reflective  of  an  individual 
registrants  costs  and  burdens,  since  the 
individual  costs  and  burdens  are 
directiy  related  to  such  things  as  the 
number  of  products,  the  number  of 
employees,  and  the  number  of  incident 
reports  or  studies  the  individual 
registrant  receives  and  therefore  must 
provide  to  EPA.  In  addition,  the  basis 
for  estimating  the  anticipated  increase 
in  cost  and  burden  includes  several 
assumptions  that  may  have  artificially 
inflated  the  estimates.  The  Agency  will 
reevaulate  these  estimates  in  3  years, 
when  the  Agency  seeks  an  extension  of 
the  Information  Collection  Request. 
Our  expectation,  based  on  adiial 
reporting  under  the  existing 
requirements,  is  that  the  registrants  with 
significant  market  share  will  most  likely 
experience  most  of  the  burden.  We 
therefore  exped  only  a  fraction  of  the 
registrants  that  are  impacted  to  be  small 
businesses,  particidarly  with  regard  to 
the  retroactive  report  provision,  which 
requires  registrants  to  provide 
information  that  is  in  their  possession 
and  not  previously  submitted  to  EPA 
with  regard  to  a  complaint  involving 
fatalities  or  hospitalizations  related  to 
their  pestidde  which  occurred  during 
the  last  3V2  years.  Registrants  are  only 
required  to  submit  summaries  and  have 
up  to  an  entire  year  to  submit  the 
information  to  EPA.  The  Agency  does 
not  believe  that  this  requirement  will 
have  any  significant  adverse  impacts  on 
either  small  or  large  registrants,  since 
allegations  involving  such  serious 
adverse  effects  like  fotalities  or 
hospitalizations  are  relatively  rare  and 
are  most  likely  to  be  easily  recognizable 
by  the  registrants,  given  their  own  need 
to  know  this  information. 

The  Agency  discussed  this 
determination  with  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  (SBA),  during  the  OMB 
review  under  Executive  Order  12866.  A 
copy  of  the  SBA  comments,  and  EPA's 
response,  has  been  placed  in  the  docket 
for  this  rulemaking. 

D.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
the  ciurent  information  collection 
activities  relating  to  section  6(a)(2)  are 


conducted  under  an  Information 
CoUertion  Request  (EPA  ICR  No.  1204) 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  Control 
No.  2070-0039.  An  amendment  to  this 
ICR  to  cover  the  information  collection 
requirements  contained  in  this  final  rule 
was  submitted  to  OMB  under  the 
provisions  of  5  CFR  1320.11.  Comments 
addressing  the  Agency's  costs  and 
burden  estimates  in  the  proposed  rule 
and  in  response  to  the  Agency's  request 
for  additional  comments  last  stunmer, 
were  taken  into  consideration  and  are 
reflected  in  the  final  ICR,  which  was 
submitted  and  subsequently  approved 
by  OMB. 

The  reporting  burden  for  the  first  year 
of  this  collection  of  information 
includes  an  estimated  5.9  hours  per 
submission  of  scientific  studies,  2.3 
hours  per  submission  of  incident 
reports,  9.3  hours  per  registrant  for 
reviewing  their  records  for,  and 
submitting  to  the  Agency,  any  fatality 
and  hospitalizations  not  previously 
submitted  to  the  Agency,  0.3  hours  jjer 
registrant  for  the  potential  need  to  track 
a  submission  in  order  to  provide 
subsequent  follow-up,  and  4.8  hours  per 
registrant  for  rule  familiarization  and 
training.  The  annual  reporting  burden 
for  this  collection  of  information  in 
subsequent  years  is  estimated  to  be  5.9 
hours  per  submission  of  scientific 
studies,  2.3  hours  per  submission  of 
inddont  reports,  0.3  hours  per  registrant 
for  the  potential  need  to  track  a 
submission  in  order  to  provide 
subsequent  follow-up,  and  2.6  hours  per 
registrant  for  continued  training.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  othenvise  disdose  the  information. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  ONffl  control  numbers  for  EPA 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

A  copy  of  the  final  ICR  has  been 
placed  in  the  docket  for  this  final  rule 
and  may  also  be  obtained  from  Sandy 
Farmer,  Regulatory  Information 
Division,  OPPE,  U.S.  Environmental 
Protection  Agency  (2137).  401  M  St, 
SW.,  Washington,  DC  20460,  by  calling 
(202)  260-2740,  or  by  e-mail  to 


farmer.sandy^pamail.epa.gov.  If  you 
should  have  any  additional  comments 
regarding  the  burden  estimate  or  any 
other  asped  of  this  collection  of 
information,  induding  suggestions  for 
reducing  this  burden,  increasing 
electronic  submissions,  etc.,  please 
address  them  to  the  Diredor  of  the 
Regulatory  Information  Division  at  the 
address  listed  above  for  Sandy  Fanner. 
Please  be  stue  to  indude  the  EPA  and 
OMB  ICR  number  in  any 
correspondence.    ^ 

E.  Executive  Order  12898 

Purstiant  to  Executive  Order  12898. 
entided  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  the  Agency  has  considered 
enviroiunental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  anri 
health  conditions  in  low-income  and 
minority  communities  and  has 
determined  that  this  final  rule  will  not 
adversely  affed  environmental  justice. 

F.  Executive  Order  13045 

This  final  nde  will  not  have  an 
economic  impact  of  $100  million  or 
more  and,  therefore,  does  not  require 
special  considerations  or  OMB  review 
under  Executive  Order  13045.  entitied 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

V.  SuhmiiMMHi  to  Congraas  and  the 
General  AfxxmntiBg  OflBoe 

Under  5  U.S.C.  801(a)(lKA),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Ad  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U^ 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  159 

Environmental  protection.  Pesticides 
and  pests.  Policy  statements,  Reporting 
and  recordkeeping  requirements. 

Dated:  September  11. 1097. 
Carol  KLBrewiwr, 

Administrator. 

Thnefore.  40  CFR  chapter  I  is 
amended  as  follows: 

1.  By  adding  a  new  part  159 
consisting  of  subparts  A,  B,  and  C, 
which  are  reserved,  and  subpart  O  to 
read  as  follows: 
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PART  159-STATEIIENTS  OF 
POUaES  ANO  INTERPRETATIONS 

Subparts  A— C  [ItaMnMd] 


RIafc/BaneW  Infonnlten 

Sec. 

159.152  What  the  law  raqultm  of 
regittTanU. 

159.153  Definitioiu. 

159.155  When  infoimation  moat  be 
aubmitted. 

159.156  How  inionnation  must  be 
submitted. 

159.15a    What  inioniiation  must  be 
submitted. 

159.159  Infonnation  obtained  before 
promulgation  of  the  rule. 

159.160  Exception  ralating  to  former 
registrants. 

159.1S5    Toxicoiogical  and  ecological 

studies. 

159.167    Discontinued  studies. 

159.170    Human  epidemiological  and 

•xpoeuiB  studies. 

159.178  Information  on  pesticides  in  or  on 
food,  feed,  or  water. 

159.179  Metabolites,  degradates, 
contaminants,  and  impurities. 
159.184    Toxic  or  adverse  effsct  incident 
rapotts. 

159.188    Failure  of  peribrmance 
infonnation. 

159.195    Reporting  of  other  informatiod. 
r.  7  U.S.C  136-136y. 


Subparts  A— C  [RaMTvad] 

Subpart  D—Raportlng  R«quiramants 
for  Rtok/BanaAt  IntomMtton 


thalawfaqiilraaef 


f1S0.1S2 
ragiaaanta. 

(a)  Section  6(a)(2)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  states:  "If  at  any  time  after 
the  registration  of  a  pesticide  the 
registrant  has  additional  factual 
infonnation  regarding  unreasonable 
adverse  effects  on  the  environment  of 
the  pesticide,  he  shall  submit  such 
infonnation  to  the  Administrator." 

(b)  Section  152.50(fM3)  of  this  chapter 
requires  applicants  to  submit,  as  part  of 
an  application  for  registration,  any 
&cttial  information  of  which  he  is  aware 
regarding  unreasonable  adverse  effects 
of  the  pesticide  on  humans  or  the 
environment,  which  would  be  required 
to  be  reported  under  section  6(a)(2)  if 
the  product  were  registered. 

(c)  Compliance  with  this  pert  will 
satisfy  a  registrant's  obligations  to 
submit  additional  information  pursuant 
to  section  6(a)(2)  and  will  satisfy  an 
applicant's  obligation  to  submit 
additional  information  pursuant  to 

§  152.50(f)(3)  of  diis  chapter. 


f  180.153    DaOnraona. 

(a)  For  the  purposes  of  reporting 
information  pursuant  to  FIFRA  section 
6(a)(2),  the  definitions  set  forth  in 
FIFRA  section  2  and  in  40  CFR  part  152 
apply  to  this  part  unless  superseded  by 
a  definition  in  paragraph  (b)  of  this 
section. 

(b)  For  piuposes  of  reporting 
infonnation  pursuant  to  FIFRA  section 
6(a)(2).  the  following  definitions  apply 
only  to  this  part: 

Established  level  means  a  tolerance, 
temporary  tolerance,  food  additive 
regidation,  action  level,  or  other 
limitation  on  pesticide  residues 
imposed  by  law,  regulation,  or  other 
authority. 

Formal  Review  means  Special  Review, 
Rebuttable  Presumption  Against 
Registration  (RPAR),  FtFRA  section  6(c) 
suspension  proceeding,  or  FIFRA 
section  6(b)  cancellation  proceeding, 
whether  completed  or  noL 

Hospitalization  means  admission  for 
treatment  to  a  hospital,  clinic  or  other 
health  care  bcility.  Treatment  as  an  out- 
patient is  not  considered  to  be 
hospitalization. 

Maximum  contaminant  level  (MCL) 
means  the  maximiun  permissible  level, 
established  by  EPA,  for  a  contaminant 
in  water  which  is  delivered  to  any  user 
of  a  public  water  system. 

Non-target  organism  means  any 
organism  for  which  pesticidal  control 
was  either  not  intended  or  not  legally 
permitted  by  application  of  a  pesticide. 

Pesticide  means  a  pesticide  product 
which  is  or  was  registered  by  EPA,  and 
each  active  ingredient,  inert  ingredient, 
impurity,  metabolite,  contaminant  or 
degradate  contained  in.  or  derived  from, 
such  pesticide  product. 

Qualified  expert  means  one  who.  by 
virtue  of  his  or  her  knowledge,  skill, 
experience,  training,  or  education,  could 
be  qualified  by  a  court  as  an  expert  to 
testify  on  issues  related  to  the  subject 
matter  on  which  he  or  she  renders  a 
conclusion  or  opinion.  Under  Rule  702 
of  the  Federal  Rules  of  Evidence,  a 
person  may  be  qualified  as  an  expert  on 
a  particular  matter  by  virtue  of 
"knowledge,  skill,  experience,  training, 
or  education."  In  general,  EPA  wants 
registrants  to  report  information  when  a 
person  has  relevant  expert  credentials, 
e.g.,  a  medical  doctor  giving  a  medical 
opinion,  a  plant  pathologist  giving  an 
opinion  on  plant  pathology,  etc. 

Registrant  includes  any  person  who 
holds,  or  ever  held,  a  registration  for  a 
pesticide  product  issued  under  FIFRA 
section  3  or  24(c),  including  any 
employee  or  agent  of  such  a  person; 
provided  that  any  employee  or  agent 
who  is  not  expected  to  perform  any 
activities  related  to  the  development. 


testing,  sale  or  registration  of  a 
pesticide,  and  who  could  not  reasonably 
be  expected  to  come  into  possession  of 
information  that  is  otherwise  reportable 
under  this  part,  shall  not  be  considered 
a  registrant  for  purposes  of  this  part;  and 
provided  further  that  information 
possessed  by  an  agent  shall  only  be 
considered  to  be  possessed  by  a 
registrant  if  the  agent  acquired  such 
infonnation  while  acting  for  the 
registrant. 

Similar  species  means  two  or  more 
-species  belonging  to  the  same  general 
taxonomic  groups:  The  general 
taxonomic  groups  for  purposes  of  this 
requirement  are:  mammals,  birds, 
reptiles,  amphibians,  fish,  aquatic 
invertebrates,  insects,  arachnids,  aquatic 
plants  (including  macrophyte,  floating, 
and  submerged  plants),  and  terrestrial 
(all  non-aquatic)  plants. 

Water  reference  leve  means  the  level 
specified  in  paragraph  (1)  or  (2)  of  this 
definition,  whichlBver  is  lower. 

(1)  Ten  percent  of  the  mayimnm 
contaminant  level  (MCL)  established  by 
EPA,  or  if  no  MCL  has  been  established 
by  EPA,  10  percent  of  the  moat  recent 
draft  or  final  long-term  health  advisory 
level  (HAL)  established  by  EPA,  or  if 
EPA  has  not  published  or  proposed  an 
MCL  or  HAL,  the  lowest  detectable 
amount  of  the  pesticide. 

(2)  The  ambient  water  quality  criteria 
for  the  protection  of  aquatic  life, 
established  by  EPA  pursuant  to  section 
304(a)  of  the  Clean  Water  Act 

1150.156    WhanlnformaHonmualba 
submitlad. 

(a)  Reportable  information  concerning 
scientific  studies  must  be  received  by 
EPA  not  later  than  the  30th  calendar  day 
after  the  registrant  first  possesses  or 
knows  of  the  reportable  information. 
Reportable  infonnation  concerning 
adverse  effects  incidents  must  be 
reported  according  to  the  schedides  set 
forth  in  §  15g.l84(d),  which 
difiiarentiates  reporting  times  depending 
on  the  severity  of  the  incident  EPA 
may,  in  its  discretion,  notify  a  registrant 
in  writing  of  a  different  reporting  period 
that  will  apply  to  specific  types  of 
reportable  information  or  eliminate 
reporting  requirements  entirely.  Such 
notification  supersedes  otherwise- 
applicable  reporting  requirements  set 
forth  in  this  part 

(b)  For  purposes  of  this  part  a 
registrant  possesses  or  knows  of 
information  at  the  time  any  officer, 
employee,  agent,  or  other  person  acting 
for  the  registrant  first  comes  into 
possession  of,  or  knows  of,  such 
information. 
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flS9.l56    How informabon muat ba 
autmttttad. 

A  submission  under  FIFRA  section 
6(a)(2)  must  be  delivered  as  specified  in 
either  paragraph  (a)  or  (b)  of  tins 
section,  and  must  meet  the  other 
requirements  of  this  section: 

(a)  Be  mailed  by  certified  or  registered 
mail  to  the  following  address,  or  such 
other  address  as  the  Agency  may 
subsequentiy  specify  in  writing: 

Document  Processing  Desk— 6(a)(2),  Office 
of  Pesticide  Programs — 7504C,  U.S. 
Environmental  Protection  Agency,  401  M  St, 
SW..  Washington.  DC  20460. 


(b)  Be  delivered  in  person  or  by 
courier  service  or  by  such  other 
methods  as  the  Agency  deems 
appropriate  to  the  following  address,  or 
to  such  other  address  as  the  Agency  may 
subsequentiy  specify  in  writing: 
Document  Processing  Desk— 6(a)(2). 
Office  of  Pesticide  Programs,  Room 
266A,  Qystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202. 

(c)  Include  a  cover  letter  which 
contains  the  information  requested  in 
paragraphs  (d)  and  (e)  of  this  section, 
and  a  prominent  statement  that  the 
infonnation  is  being  submitted  in 
accordance  with  FIFRA  section  6(a)(2). 

(d)  Contain  the  name  of  the  submitter, 
registrant  name  and  registration 
number,  date  of  transmittal  to  EPA,  the 
type  of  study  or  incident  being  reported 
under  §§  159.165  through  159.195,  and" 
a  statement  of  why  the  information  is 
considered  reportable  under  this  part 

(e)  Identify  the  substance  tested  or 
otherwise  covered  by  the  information 
(including,  if  known,  the  EPA 
registration  number(8)  to  which  the 
infonnation  pertains,  and  if  known,  the 
CAS  Registry  NumbOT). 

(f)  In  reporting  incidents,  provide  the 
data  listed  in  §  159.184,  to  the  extent 
such  information  is  available. 

(g)  In  submitting  scientific  studies, 
follow  the  procedures  set  forth  in 

§  158.32  of  this  chapter. 

(h)  If  the  information  is  part  of  a  larger 
package  being  submitted  in  order  to 
comply  with  another  provision  of 
FIFRA  (e.g.,  sections  3(c)(2)(B), 
4(e)(1)(E)),  identify  in  the  transmittal  the 
individual  studies  being  submitted 
under  this  part 

(i)  U  a  claim  of  confidentiality  is  made 
under  FIFRA  section  10  for  infonnation 
relating  to  any  part  of  a  study  or 
incident  report  contained  in  the 
submission,  follow  the  procedures  set 
forth  in  §  158.33  of  this  chapter 
regarding  the  identification  and 
segregation  of  information  claimed  to  be 
confidential. 


(j)  If  a  submission  includes  a  study 
subject  to  the  flagging  requirements  of 
S  158.34  of  this  chapter,  comply  with 
the  requirements  of  that  section,  and,  if 
the  flagging  statement  is  positive, 
identify  it  as  6(a)(2)  infonnation  in  the 
transmittal. 

(k)  If  a  submission  is  a  follow-up  to 
an  earlier  study  or  incident  report 
submitted  to  EPA,  the  transmittal  must 
state  that  fact,  and  must  cite  the  earlier 
submission,  as  follows: 

(1)  If  the  earlier  submission  was  a 
study  to  which  EPA  assigned  a  Master 
Record  Identifier  number  (MRID),  cite 
theMRID. 

(2)  If  the  previous  submission  was  an 
incident  report  to  which  no  MRID 
nimiber  was  assigned,  cite  the  date  of 
the  initial  submission  of  the  incident 
infonnation  or  report 

f  159.158   What  InformaUon  muat  ba 
autMnKlad. 

(a)  General.  Infonnation  which  is 
reportable  under  this  part  must  be 
submitted  if  the  registrant  possesses  or 
receives  the  information,  and  the 
information  is  relevant  to  the 
assessment  of  the  risks  or  benefits  of  one 
or  more  specific  pesticide  registrations 
currenUy  or  formerly  held  by  the 
registrant.  Information  relevant  to  the 
assessment  of  the  risks  or  benefits  also 
includes  conclusion(s)  or  opinion(s) 
rendered  by  a  person: 

(1)  Who  was  employed  or  retained 
(directiy  or  indirectiy)  by  the  registrant 
and  was  likely  to  receive  such 
information. 

(2)  From  whom  the  registrant 
requested  the  opinion(s)  or 
conclusion(s)  in  question. 

(3)  Who  is  a  qualified  e3q>eit  as 
described  in  §  159.153(b). 

(b)  Exceptions — (1)  Clearly  erroneous 
information.  Information  need  not  be 
submitted  if  before  the  date  on  which 
the  registrant  must  submit  such 
information  all  of  the  following 
conditions  are  met: 

(i)  The  registrant  discovers  that  any 
anal]rsis,  conclusion,  or  opinion  was 
predicated  on  data  that  were 
erroneously  generated,  recorded,  or  . 
transmitted,  or  on  computational  errors. 

(ii)  Every  author  of  each  such 
analysis,  conclusion,  or  opinion,  or  as 
many  authors  as  can  be  contacted 
through  the  use  of  reasonable  diligence, 
has  acknowledged  in  writing  that  the 
analysis,  conclusion,  or  opinion  was 
impioper  and  has  either  corrected  the 
original  analysis,  conclusion,  or  opinion 
accordingly,  or  provided  an  explanation 
as  to  why  it  cannot  be  corrected. 

(iii)  As  a  result  of  the  correction,  the 
information  is  no  longer  required  to  be 
reported  under  FIFRA  section  6(a)(2),  m 


if  no  correction  was  possible,  the 
authors  agree  that  the  original  analysis, 
conclusion  or  opinion  has  no  sciei^ific 
validity. 

(2)  Previously  submitted  information. 
Information  regarding  an  incident, 
study,  or  other  occurrence  need  not  be 
submitted  if  before  the  date  on  which 
the  registrant  must  submit  such 
information,  the  registrant  is  aware  that 
the  reportable  infonnation  concerning 
that  incident,  study,  or  other  occurrence 
is  contained  completely  in  one  of  the 
following: 

(i)  Documents  officially  logged  in  by 
the  EPA  Office  of  Pesticide  Programs. 

(ii)  EPA  publications,  EPA  bearing 
records,  or  publications  cited  in  EPA 
Federal  Register  notices. 

(iii)  Any  other  docxunents  \^ch  are 
contained  in  the  official  files  and 
records  of  the  EPA  Office  of  Pesticide 
Programs. 

(iv)  Any  documents  officially  logged 
in  by  the  EPA  Office  of  Pollution 
Prevention  and  Toxics  under  the 
provisions  of  section  8(e)  of  the  Toxic 
Substances  Control  Act,  provided  that  if 
the  information  pertains  to  a  chemical 
compound  which,  subsequent  to  the 
submission  of  data  under  section  8(e), 
becomes  the  subject  of  an  application 
for  r^istration  as  a  pesticide  active 
ingredient  information  is  submitted  to 
the  Office  of  Pesticide  Programs  as 
required  by  40  CFR  152.50(0(3). 

(3)  Publications.  A  published  article 
or  report  containing  information 
otherwise  reportable  under  this  part 
need  not  be  submitted  if  it  fits  into 
either  of  the  categories  described  in 
paragraphs  (b)(3)(i)  or  (b)(3)(U)  of  this 
section. 

(i)  Any  scientific  article  or  publicadon 
which  bias  been  abstracted  in  a 
recognized  database  of  scientific  and 
medical  literatiu^,  such  as  Medline, 
ENBASE,  Toxline  or  Index  Medicus,  if 
the  abstract  in  question  clearly 
identified  the  active  ingredient  or  the 
registered  pe8ticide(s)  to  which  the 
infonnation  pertains.  Otherwise 
reportable  inJFormation  received  by  or 
known  to  the  registrant  prior  to 
publication  of  an  abstract  concerning 
the  information  must  be  reported  and 
may  not  be  withheld  pend^  such 
publication. 

(ii)  Reports  or  publications  which 
have  been  made  available  to  the  public 
by  any  of  the  follo%ving  Federal 
agencies:  Centers  for  Disease  Control 
and  Prevention,  Consumer  Products 
Safety  Commission,  Department  of 
Agriculture,  Department  of  the  Interior, 
Food  and  Drug  Administration  or  any 
other  agency  or  institute  affiliated  with 
the  Department  of  Health  and  Human 
Services.  Otherwise  reportable 
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information  concerning  research  which 
was  performed,  sponsored,  or  funded  by 
the  registrant  which  may  also  appear  in 
forthcoming  Government  reports  or 
publications  must  be  reported  and  may 
not  be  withheld  pending  publication. 

(4)  Information  concerning  former 
inerts,  contaminants  or  impurities. 
Notwithstanding  any  other  provisions  of 
this  part,  a  registrant  need  not  report 
information  concerning  a  chemical 
compound  that  was  at  one  time  an  inert 
ingredient  or  a  contaminant  or  imparity 
of  a  pesticide  product,  and  would 
otheiwise  be  reportable  imder  this  part, 
if. 

(i)  The  compound  has  been 
eliminated  from  its  registered  product 
due  to  changes  in  manufacturing 
processes,  product  formulation  or  by 
other  means. 

(ii)  The  registrant  has  informed  the 
appropriate  product  manager  in  the 
Office  of  Pesticide  Programs  in  writing 
of  the  presence  previously  of  the  inert, 
contaminant  or  impurity  in  the  product 
and  its  subsequent  elimination  from  the 
product 

fl9S.1S0   mfomMllon  otMamed  before 
promuigelion  o(  the  rule. 

(a)  Notwithstanding  any  other 
provision  of  this  part,  information  held 
by  registrants  on  Jime  16, 1998  which 
has  not  been  previously  submitted  to 
the  Agency,  but  which  is  reportable 
imder  the  terms  of  this  part,  must  to  be 
submitted  to  the  Agency  if  it  meets  any 
of  the  following  criteria. 

(1)  Information  is  otherwise 
reportable  under  §  159.1M.  and  pertains 
to  an  incident  that  is  alleged  to  have 
occurred  on  or  after  January  1, 1994, 
and  to  have  involved: 

(i)  A  fatality  or  hospitalization  of  a 
human  being. 

(ii)  A  fatality  of  a  domestic  animal. 

(iii)  A  fatality  or  fatalities  to  fish  or 
wildlife,  if  the  incident  meets  the 
criteria  for  the  exposure  type  and 
severity  category  designation  "W-A"  set 
forth  in  §  159.184(c)(5)(iii). 

(2)  Submission  of  the  information  is 
requested  by  the  Agency  pursiumt  to 
§  159.195(b). 

(b)  If  a  registrant  possesses 
information  required  to  be  submitted  by 
paragraph  (a)(1)  of  this  section,  the 
registrant  must  submit  on  or  before  June 
16, 1999  in  accordance  with 

§  159.156(c),  (d),  and  (e)  an  inventory  of 
the  incidents  that  meet  the  requirements 
of  paragraphs  (a)(1)  of  this  section.  Such 
an  inventory  must  include  the  separate 
number  of  incidents  that  meet  the 
requirements  of  paragraphs  (a)(l)(i), 
(a)(l)(ii),  and  (a)(l)(iii)  of  this  section, 
and  for  each  type  of  incident,  the  total 


niunbers  of  fatalities  or  hospitalizations 
involved. 

(c)  If  a  registrant  possesses 
information  required  to  be  submitted  by 
paragraph  (aH2)  of  this  section,  the 
information  must  be  submitted  in 
accordance  with  any  schedule 
contained  in  the  Agency's  request  for 
the  information. 

flM.iao   ObNgadone  e(  former 


(a)  General.  A  former  registrant  is 
obliged  to  continue  to  submit 
information  concerning  the  registradon 
of  a  pesticide  product  previously  held 
by  the  registrant  and  otherwise 
reportable  under  the  provisions  of  this 
port  for  a  period  of  5  years  after  the 
registration  of  the  pesticide  product  has 
bmn  canceled  or  transferred  to  another 
registrant,  with  the  exceptions  provided 
by  paiagraph  (b)  of  this  section. 

(d)  Exceptions.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  a  former  registrant  is  not 
obligated  to  report  information  pursuant 
to  this  part  if  any  of  the  following 
conditions  are  applicable: 

(1)  The  information  is  first  obtained 
by  the  person  more  than  1  year  after  the 
date  on  which  the  person  ceased  to  hold 
the  registration  of  the  product  to  which 
the  information  pertains,  and  the  person 
holds  no  active  pesticide  registrations, 
or  for  some  other  reason  cannot 
reasonably  be  expected  to  receive 
information  concerning  the  formerly- 
registered  product. 

l2)  The  information  is  associated 
solely  with  an  inert  ingredient, 
contaminant,  impurity,  metabolite,  or 
degradate  contained  in  a  product,  and 
the  information  is  first  obtained  by  the 
person  more  than  1  year  after  the  date 
upon  which  the  person  ceased  to  hold 
the  registration  of  the  prtxluct 

(3)  The  information  is  associated  with 
an  active  ingredient  or  a  formerly- 
registered  product,  and  the  active 
ingredient  or  every  active  ingredient 
contained  in  the  formerly-registered 
product  has  not  been  contained  in  any 
pesticide  product  registered  in  the 
United  States  for  any  part  of  the  3-year 
period  preceding  the  date  on  which  the 
person  first  obtained  the  information. 

(4)  The  information  pertains  solely  to 
a  formerly-registered  product  that  no 
longer  meets  the  definition  of 
"pesticide"  in  section  2(u)  of  FIFRA  (7 
U.S.C  section  136(u)). 

(c)  Information  arising  from  litigation. 
Notwithstanding  any  other  provisions  of 
this  section,  a  former  registrant  is 
obliged  to  submit  information  otherwise 
reportable  under  this  part  concerning 
formerly-registered  pesticide  products 
which  arises  in  the  course  of  litigation 


concerning  the  effects  of  such  products, 
regardless  of  when  the  information  is 
first  acquired,  provided  that  neither  of 
the  provisions  of  paragraphs  (b)(3)  or 
(b)(4)  of  this  section  are  met  Such 
information  shall  be  submitted  in  the 
same  manner  and  according  to  the  same 
schedules  as  it  would  have  to  be 
submitted  by  a  cturent  registrant  of  a 
pesticide  product  to  whidi  the 
information  pertained. 

I18B.166   Toidcologteil  and  ecological 


Adverse  effects  information  must  be 
submitted  as  follows: 

(a)  Toxicolog^cal  studies.  (1)  The 
results  of  a  study  of  the  toxicity  of  a 
pesticide  to  humans  or  other  non-target 
domestic  organisms  if,  relative  to  all 
previously  submitted  studies,  they  show 
an  adverse  effect  under  any  of  the 
following  conditions: 

(i)  That  is  in  a  difiierent  organ  or  tissue 
of  the  test  organism. 

(ii)  At  a  lower  dosage,  or  after  a 
shorter  exposure  period,  or  after  a 
shorter  latency  poind. 

(iii)  At  a  higher  incidence  or 
frequency. 

(iv)  In  a  diffarent  species,  strain,  sex. 
or  generation  of  test  organism. 

(v)  By  a  different  route  of  exposure. 

(2)  Acute  oral,  acute  dermal,  acute 
inhalation  or  skin  and  eye  irritation 
studies  in  which  the  only  change  in 
toxicity  is  a  numerical  decrease  in  the 
median  lethal  dose  (LDso),  median  lethal 
concentration  (LCjo)  or  irritation 
indices,  are  not  reportable  under  this 
part  unless  the  results  indicate  a  more 
restrictive  toxicity  category  for  labeling 
under  the  criteria  of  40  CFR  156.10(h). 

(b)  Ecological  studies.  The  results  of  a 
study  of  the  toxicity  of  a  pesticide  to 
terrestrial  or  aquatic  wildlife  or  plants 
if,  relative  to  all  previously  submitted 
studies,  they  show  an  adverse  effect 
under  any  of  the  following  conditions: 

(1)  At  levels  50  percent  or  more  lower 
than  previous  acute  toxicity  studies 
with  similar  8p>ecies,  including 
determinations  of  the  median  lethal 
dose  (LDjo).  median  lethal  concentration 
(LCso),  or  median  effective 
concentration  (ECjo)- 

(2)  At  lower  levels  in  a  chronic  study 
than  previous  studies  with  similar 
species. 

(3)  In  a  study  with  a  previously 
untested  species  the  results  indicate  the 
chronic  no  observed  effect  level  (NOEL) 
is  10  percent  or  less  of  the  lowest  LCso 
or  LDjo  for  a  similar  species. 

(4)  For  plants  when  tested  at  the 
mayiTniim  label  application  rate  or  less, 
if. 

(i)  More  than  25  percent  of  terrestrial 
plants  show  adverse  effects  on  plant  life 
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cycle  functions  and  growth  such  as 
germination,  emergence,  plant  vigor, 
reproduction  and  yields. 

(ii)  More  than  50  percent  of  aquatic 
plants  show  adverse  effects  on  plant  life 
cycle  functions  and  growth  such  as 
germination,  emergence,  plant  vigor, 
reproduction  and  yields. 

(c)  Results  from  a  study  that 
demonstrates  any  toxic  effect  (even  if 
corroborative  of  information  already 
known  to  the  Agency),  must  be 
submitted  if  the  pesticide  is  or  has  been 
the  subject  of  a  Formal  Review  based  on 
that  effect  within  5  years  of  the  time  the 
results  are  received.  Within  30  calendar 
days  of  the  publication  of  a  Notice  of 
Commencement  of  a  Formal  Review  in 
the  Federal  Register,  all  information 
which  has  become  reportable  due  to  the 
commencement  of  the  Formal  Review 
must  be  submitted. 

(d)  Incomplete  studies.  Information 
from  an  incomplete  study  of  the  toxicity 
to  any  organism  of  a  registered  pesticide 
product  or  any  of  its  ingredients, 
impurities,  metabolites,  or  degradation 
products  which  would  otherwise  be 
reportable  under  paragraphs  (a),  (b)  or 
(c)  of  this  section  mtist  be  submitted  if 
the  information  meets  any  one  of  the 
folowing  thfee  sets  of  criteria: 

(1)  Short-term  studies.  A  study  using 
a  test  regimen  lasting  90  calendar  days 
or  less,  and: 

(i)  All  testing  has  been  completed. 

(ii)  A  preliminary  data  analysis  or 
gross  pathological  analysis  has  been 
conducted. 

(iii)  Final  analysis  has  not  been 
completed. 

(iv)  A  reasonable  period  for         <* 
completion  of  the  final  analysis  not 
longer  than  90  calendar  days  following 
completion  of  testing  has  elapsed. 

(v)  Comparable  information 
concerning  the  results  of  a  completed 
study  woidd  be  reportable.    ■ 

[2]  Long-term  studies.  A  study  ruing 
a  test  regimen  lasting  more  than  90 
calendar  days,  and: 

(i)  All  testing  has  been  completed. 

(ii)  A  preliminary  data  analysis  or 
gross  pathological  analysis  has  been 
conducted. 

(iii)  Final  aiudysis  has  not  been 
coomleted. 

(iv)  A  reasonable  period  of 
completion  of  final  analysis  (not  longer 
that  1  year  following  completion  of 
testing)  has  elapsed. 

(v)  Comparable  information 
concerning  the  results  of  a  completed 
study  would  be  reportable. 

(3)  Serious  adverse  effects.  Any  study 
in  which  testing  or  analysis  of  results  is 
not  yet  complete  but  in  which  serious 
adverse  effects  have  already  been 
observed  which  may  reasonably  be 


attributed  to  exposure  to  the  substances 
tested,  because  the  effects  observed  in 
exposed  organisms  differ  ironx  effects 
observed  in  control  organisms,  are 
atypical  in  view  of  historical  experience 
with  the  organism  tested,  or  otherwise 
support  a  reasonable  inference  of 
causation,  and  30  days  have  passed 
from  the  date  the  registrant  first  has  the 
information. 

§159.167    Discontinued  studlea. 

The  fact  that  a  study  has  been 
discontinued  before  the  planned 
termination  must  be  r^mrted  to  EPA. 
with  the  reason  for*  termination,  if 
submission  of  information  concerning 
the  study  is,  or  would  have  been, 
required  under  this  part. 

flM.l70   Human  apldofniologlctf  and 


Information  must  be  submitted  which 
concerns  any  study  that  a  person 
described  in  §  159.158(a)  has  concluded, 
or  might  reasonably  conclude,  shows 
that  a  correlation  may  exist  between 
exposure  to  a  pesticide  and  observed 
adverse  effects  in  humans.  Information 
must  also  be  submitted  which  concerns 
exposure  monitoring  studies  that 
indicate  higher  levels  of  risk  or 
exposure  than  would  be  expected  based 
on  previously  available  reports,  data,  or 
exposure  estLmates.  Such  information 
mtist  be  submitted  regardless  of  whether 
the  registrant  considers  any  observed 
correlation  or  association  to  be 
significant? 


§150.178    Information  on 
on  food,  feed  or 


(a)  Food  and  feed.  Information  must 
be  submitted  if  it  shows  that  the 
pesticide  is  present  on  food  or  feed  at 
a  level  in  excess  of  established  levels, 
except  that  information  on  excess 
residues  residting  solely  from  studies 
conducted  under  authority  of  FIFRA 
section  5  or  imder  other  controlled 
research  studies  conducted  to  test  a 
pesticide  product  need  not  be 
submitted,  provided  that  the  treated 
crop  is  not  marketed  as  a  food  or  feed 
commodity. 

(b)  IVdter.  (1)  Information  must  be 
submitted  if  it  shows  that  a  pesticide  is 
present  above  the  water  reference  level 
in: 

(i)  Waters  of  the  United  States  .  as 
defined  in  §  122.2  of  this  chapter,  except 
paragraph  (d)  of  §  122.2. 

(ii)  Grotmd  water. 

(iii)  Finished  drinking  water. 

(2)  If  the  lowest  detectable  amount  of 
the  pesticide  is  reported,  the  detection 
limit  must  also  be  reported. 

(3)  Information  need  not  be  submitted 
regarding  the  detection  of  a  pesticide  in 


waters  of  the  United  States  or  finished 
drinking  water  if  the  pesticide  is 
registered  for  use  in  finished  drinking 
water  or  siufiace  water  and  the  amount 
detected  does  not  exceed  the  amounts 
reported  by  a  registrant  in  its 
application  for  registration,  as  resulting 
in  those  watera  from  legal  applicatioiu 
of  the  pesticide. 

(4)  Information  need  not  be  submitted 
concerning  detections  of  pesticides  in 
waters  of  the  United  States,  ground 
water  or  finished  drinking  water  if  the 
substance  detected  is  an  inert 
ingredient,  or  a  metabolite,  degradate, 
contaminant  or  impurity  of  a  pesticide 
product,  unless  EPA  has  established  or 
proposed  a  maximum  contaminant  level 
(MCL)  or  health  advisory  level  (HAL)  for 
that  substance,  or  has  estimated  a  health 
advisory  level  based  on  an  established 
refnence  dose  (RfD)  for  that  substance, 
and  notified  registrants  of  that  leveL 


§159.179 

contaminants,  and  hnpurMoa. 

(a)  Metabolites  and  degfadates. 
Information  which  shows  the  existence 
of  any  metabolite  or  degradate  of  a 
pesticide  product  must  be  submitted  if 

(1)  The  metabolite  or  degradate  may 
occur  or  be  present  under  conditions  of 
use  of  the  pesticide  product,  and  the 
existence  of  the  metabolite  or  degradate 
or  the  association  of  the  metabolite  or 
d^radate  with  the  pesticide  product 
has  not  been  previously  reported  to 
EPA. 

(2)  The  metabolite  or  degradate  has 
been  previously  reported,  but  it  is 
detected  at  levels  higher  than  any 
previously  reported;  and  one  of  the 
conditions  in  paragraph  (a)(3Ki)  or  (ii)  of 
this  section  is  met: 

(i)  Any  person  described  in 
§  159.158(a)  has  concluded  tiiat  the 
metabolite  or  degradate  may  poee  a 
toxicological  or  ecological  risk  based  on 
any  one  or  more  of  the  following: 

(A)  The  physical  or  chemical 
properties  of  the  metabolite  or 
degradate. 

(B)  Data  regarding  stnictiually 
analogous  chemicals. 

(C)  Data  regarding  chemical  reactivity 
of  the  metabolite  or  degradate  and 
structurally  analogous  substances. 

(D)  Data  on  the  metabolite  or 
degradate. 

(li)  The  registrant  has  concluded,  or 
has  been  advised  by  any  person 
described  in  §  159.158(a)  that  the 
metabolite  or  degradate,  or  analogous 
chemicals,  may  have  any 
experimentally  determined  half-life 
greater  than  3  weeks  as  shown  from 
laboratory  aerobic  soil  metabolism 
studies  or  field  dissipation  studies,  or 
may  have  any  experimentally 
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detennined  resistance  to  hydrolytic 
degradation,  or  photolytic  degradation 
on  soil  or  in  water,  under  any 
conditions,  resulting  in  degradation  of 
less  than  10  percent  in  a  30-day  period, 
(b)  Contaminants  and  impurities.  The 
presence  in  any  pesticide  product  of  a 
contaminant  or  impurity  not  previously 
identified  by  the  registrant  as  part  of  the 
pesticide  product's  approved 
composition  must  be  reported  pursuant 
to  this  part  if  the  contaminant  or 
impurity  is  present  in  the  product  in 
any  of  the  following  quantities: 

(1)  Quantities  greater  than  0.1  percent 
by  weight  (1.000  parts  per  million). 

(2)  Quantities  that  EPA  considers,  and 
so  informs  registrants,  to  be  of 
toxicological  significance. 

(3)  Quantities  that  the  registrant 
considen  to  be  of  toxicological 
significance. 

(4)  Quantities  above  a  level  for  which 
the  registrant  has  information  indicating 
that  the  presence  of  the  contaminant  or 
impurity  may  pose  a  risk  to  health  or 
the  envirtmment 

(5)  Quantities  that  a  person  described 
in  §  159.158(a)  has  informed  the 
registrant  is  likely  to  be  of  toxicological 
si^iificance. 

|19».184    Toiicor 


(a)  General.  Information  about 
incidents  afEacting  humans  or  other 
non-target  organisms  must  be  submitted 
if  the  following  three  conditions  are 
Boet: 

(1)  The  registrant  is  aware,  or  has 
been  informed  that  a  person  or  non- 
target  organism  may  have  been  exposed 
to  a  pesticide. 

(2)  The  registrant  is  aware,  or  has 
beoDi  informed  that  the  person  or  non- 
target  organism  suffsred  a  toxic  or 
adverse  effect,  or  may  suffer  a  delayed 
or  chronic  adverse  eSiact  in  the  future. 

(3)  The  registrant  has  or  could  obtain 
information  concerning  where  the 
incident  occurred,  the  pesticide  or 
product  involved,  and  the  name  of  a 
poson  to  contact  regarding  the  incident 

(b)  Exceptions.  Information  regarding 
an  incident  need  not  be  submitted  if  any 
of  the  following  conditions  are  met: 

(1)  The  registrant  is  aware  of  facts 
which  clearly  establiak  that  the  reported 
toxic  effect,  or  reported  exposure,  did 
not  or  will  not  occur. 

(2)  The  registrant  has  been  notified  in 
writing  by  the  Agency  that  the  reporting 
requirement  has  been  waived  for  this 
incident  or  category  of  incidents,  and 
the  registrant  has  not  been  notified  in 
writing  by  the  Agency  that  the  waiver  is 
rescinded. 

(3)  It  concerns  a  toxic  effect  to  non- 
target  plants,  which  were  at  the  use  site 


at  the  time  the  pesticide  was  applied,  if 
the  label  provides  adequate  notice  of 
such  a  risk. 

(4)  It  concerns  non-lethal 
phytotoxicity  to  the  treated  crop  if  the 
latwl  provides  an  adequate  notice  of 
such  a  risk. 

(5)  It  concerns  a  toxic  effact  to  pests 
not  specified  on  the  label,  provided  that 
such  pests  are  similar  to  pests  specified 
on  the  label. 

(6)  It  concerns  minor  skin  or  eye 
irritation  efEocts  warned  of  on  the  label 
of  a  product  which  is  registered  for  use 
in  residential  use  sites,  and  the  effects 
occiured  as  a  result  of  use  in  a 
residential  site. 

(c)  Required  infonnatian  on 
individual  incidents.  To  the  extent  that 
the  registrant  has  any  of  the  information 
listed  in  paragraphs  (cKl)  through  (cM4) 
of  this  section,  the  registrant  must 
supply  the  information  on  each 
pmticide  incident  that  meets  the 
requirements  outlined  in  {Mragraph  (a) 
of  this  section.  If  the  registrant  acquires 
additional  information  concerning  an 
incident  previoxisly  reported  to  the 
Agency  under  this  part,  such 
information  shall  be  reported  if  it  meets 
the  criteria  set  forth  in  paragraph  (f)  of 
this  section.  In  the  foture.  the  Agmcy 
may  by  notice  specify  a  format  for  such 
submissions.  The  Administrative, 
Pesticide,  Circimistance  and  Exposure 
Type(s)  of  information  must  be  reported 
for  individual  incidents,  except  where 
the  provisions  of  paragraph  (e)  of  this 
section  allow  for  aggregated  summary 
forms  of  reporting,  or  if  EPA  in  the 
foture  grants  permission  in  writing  for 
alternative  reporting  formats.  The 
registrant  must  also  provide  one  or  more 
Exposure  Type  and  Severity  categories 
and  their  designations  for  each  incident 
M  set  forth  in  paragraph  (c)(5)  of  this 
•action,  depending  on  the  applicability 
of  the  criteria  listed  below.  The  criteria 
listed  should  be  used  in  assigning  a 
category.  For  example,  an  incident 
whidi  allegedly  caused  serious  but  non- 
fatal effects  to  human  beings  and 
domestic  aniinjla  might  be  designated 
"H-B:  D-B."  When  a  single  incident 
involves  multiple  pesticides,  the 
registrant  need  only  report  on  their 
specific  product  However,  if  a  single 
inddant  involves  more  than  one  tjrpe  of 
non-target  organism  -  for  example,  both 
humans  and  domestic  animals  are 
involved  —  all  appropriate  available 
information  dealing  with  each  of  the 
victims  must  also  be  reported.  The 
informational  items  below  are  grouped 
by  sections  for  ease  in  reporting 
pesticide  incidents. 

(1)  Administrative.  Pesticide  incident 
reports  must  be  submitted  if  the 
registrant  possesses  or  receives  any  of 


the  following  information,  and  the 
incident  meets  the  minimum 
requirements  set  forth  in  paragraph  (a) 
of  this  section: 

(i)  Name  of  reporter,  address,  and 
telephone  number. 

(ii)  Name,  address,  and  telephone 
niunber  of  contact  person  (if  different 
than  reporter). 

(iii)  Incident  report  status  (e.g.,  new  or 
update);  if  update,  include  the  date  of 
original  submission. 

(iv)  Etate  registrant  became  aware  of 
the  incident. 

(v)  Date  of  incident  (if  appropriate, 
list  start  and  end  dates). 

(vi)  Location  of  incident  (city,  coimty 
and  state). 

(vii)  Is  incident  part  of  a  larger  study. 

(viii)  Source  if  different  from 
reporting  registrant 

(2)  Pssticide.  Pesticide  incident 
reports  must  be  submitted  if  the 
registrant  possesses  or  receives  any  of 
the  following  information,  and  the 
incident  meets  the  minimum 
requirements  set  forth  in  paragraph  (a) 
of  this  section: 

(i)  Product  name. 

(ii)  Active  ingredient(8). 

(iii)  EPA  Registration  Number. 

(iv)  Diluted  for  use,  or  concoitrate. 

(v)  Formulation,  if  known. 

(vi)  List  the  same  information  under 
paragraphs  (c)(2)(i)  through  (c)(2Kv)  fpr 
other  pesticides  that  may  have 
contributed  to  this  uocident 

(3)  Circumstoiioe.  Pesticide  incident 
reports  most  be  submitted  if  the 
registrant  possesses  or  receives  any  of 
the  following  information,  and  the 
incident  meets  the  minimum 
requirements  set  forth  in  paragraph  (a) 
of  this  section: 

(i)  Evidence  the  label  directions  were 
not  followed  (e.g..  yes,  no,  unknown). 

(ii)  How  exposed  (e.g.,  spill,  drift, 
equipment  failure,  container  fedliue, 
mislabeling,  runoff,  etc.). 

(iii)  Situation  (e.g..  household  use, 
mixing/loading,  application,  reentry, 
disposal,  transportation,  other 
(describe)). 

(iv)  Use  site  (e.g.,  home,  yard, 
commercial  turi.  agricultural  (specify 
crop),  industrial,  building/office,  school, 
nursery,  greenhouse,  pond/lake/stream, 
well,  forest/woods,  other. 

(v)  Applicator  certified  (yes,  no, 
imknown). 

(vi)  A  brief  description  of  the 
diciunstances  of  the  incident 

(4)  Other  incident  specific 
information.  Pesticide  incident  reports 
must  be  submitted  if  the  registrant 
possesses  or  receives  any  of  the 
following  information,  and  the  incident 
meets  the  minjiniim  requirements  set 
forth  in  paragraph  (a)  of  this  section: 


Federal  Register  /  Vol.  62,  No.  182  /  Friday,  Septeiiib«  19,  1997  /  Rules  and  Regulations     40393 


(i)  If  the  incident  involves  humans: 

(A)  Route  of  exposure  (sldn,  eye, 
respiratory,  oral). 

(B)  List  signs/symptoms/adverse 
effects. 

(C)  If  laboratory  tests  were  performed, 
list  name  of  testCs)  and  results. 

(D)  If  available,  submit  laboratory 
report(8). 

(E)  Time  between  exposure  and  onset 
of  symptoms. 

(F)  Was  advOTse  effect  the  result  of 
suicide/homidde  or  attempted  suicide/ 
homicide. 

(G)  Type  of  medical  care  sought,  (e.g., 
none,  Poison  Control  Canter,  hoq>ital 
onergency  department,  hospital 
inpatient  private  physician,  clinic, 
other). 

(H)  Demographics  (sex,  ags, 
occupation). 

(I)  If  fiamale,  pregnant? 

(J)  Exposure  data:  amount  of 
pesticide;  duration  of  exposure;  weight 
of  victim. 

(K)  Was  exposure  occupational;  days 
lost  due  to  illness. 

(L)  Was  protective  clotldng  worn 
(specify). 

(ii)  if  domestic  Antmal- 

(A)  Type  of  animal  (e.g..  livestock, 
poultry,  bird,  fish,  house^ld  pet  e.g., 
doNz/cat  etcf. 

(B)  List  signs/symptoms/adverse 
efiiects. 

(C)  Breed/species  (name  and  niunber 
affected,  per  adverse  efiisct). 

(D)  Route  of  exposure  (e.g.,  skin.  eye. 
respiratory,  oral). 

(E)  Time  between  exposure  and  onset 
of  symptoms. 

(F)  If  laboratory  test(s)  performed,  list 
name  of  tests  and  results. 

(G)  If  available,  submit  laboratory 
teportls). 

liii)  If  fish,  wildlife,  plants  at  other 
non-target  organisms: 

(A)  List  species  affected,  and  number 
of  individuals  per  species. 

(B)  List  symptoms  or  adverse  effects. 

(C)  Magnitude  of  the  effect  (e.g.,  mfles 
of  streams,  square  area  of  terrestrial , 
habitat). 

(D)  Pesticide  application  rate, 
intended  use  site  (e.g..  com,  turf),  and 
method  of  application. 

(E)  Description  of  the  habitat  and  the 
circumstances  under  which  the  incident 
occiured. 

(F)  If  plant  type  of  plant  life  (i.e., 
crop,  forest,  orchard,  home  garden, 
ornamental,  forage). 

(G)  Formulation  of  pesticide  if  not 
indicated  by  brand  name  (granidar, 
flowable). 

(H)  Distance  from  treatment  site. 

(I)  If  laboratory  test(s)  performed,  list 
name  of  test(s)  and  results. 

0)  If  available,  submit  laboratory 
report(s). 


(iv)  If  surface  water 

(A)  If  raw  water  samples,  water  bodies 
sampled  and  apiHoximate  locations  in 
each  water  body. 

(B)  If  raw  water  samples,  proximity  of 
sampling  locations  to  drinking  water 
supply  intakes  and  identities  of  systems 
supplied. 

(C)  If  finished  water  samples,  water 
supply  systems  sampled. 

(D)  If  finished  water  samples,  percent 
surface  water  soiuce  by  specific  surface 
water  sources  to  water  supply  8ystem(s). 

(E)  Sample  type  (grab,  composite). 

(F)  Sampling  times/frequency. 

(G)  Pesticides  and  degradates 
analyzed  for  and  their  detection  limits. 

(H)  Method  of  analjrsis. 
(v)  If  groxuxl  water: 

(A)  Pmticide  and  degradates  analyzed 
for  and  the  analytical  iim*hf>rf«  and 
detection  limits. 

(B)  Sample  date. 

(C)  Amount  p>esticide  applied  (Ibs-ai/ 
acre). 

(D)  Date  of  last  application. 

(E)  Depth  to  water. 

(F)  Latitude/longitude. 

(G)  Soil  series  and  texture  (sand/silt/ 
clay). 

(H)  Flequency  of  applications  per 
jfear. 

(I)  Aquifer  descriptian  (confined/ 
unconfined). 

(J)  Mediod  of  application. 

(K)  Years  pesticide  used. 

(L)  Well  use  and  vrell  identifier. 

(M)  Screened  interval. 

(N)  Annual  cumulative  rainfall 
(inches). 

(O)  Maximum  rainfall  and  data. 

(P)  Cumulative  irrigation  (inches). 

(Q)  Hydrologic  group. 

(R)  Hydraulic  conductivity. 

(S)  pH. 

(T)  Organic  matter  or  orgsnic  carbm 
(percent).         v5-;v.  • 

(vi)  If  property  dnnage. 

(A)  Provide  descriptfon. 

(B)  [Reserved] 

(5)  Exposure  types  and  severity 
category  designations — (i)  Hiunons.  If 
an  effect  involves  a  human,  provide  the 
appropriate  2-letter  exposure  types  and 
severify  categories  and  their 
designations,  based  upon  the  following 
categories: 

(A)  H-A:  If  the  person  died. 

(B)  H-B:  If  the  person  alleged  or 
exhibited  symptoms  which  may  have 
been  life-threatening,  or  resulted  in 
adverse  reproductive  effects  or  in 
residual  disability. 

(C)  H-C:  If  the  person  alleged  or 
exhibited  symptoms  more  pronounced, 
more  prolonged  or  of  a  more  systemic 
natiue  than  minor  symptoms.  Usually 
some  form  of  treatment  of  the  person 
would  have  been  Indicated.  Symptoms 


were  not  life  threatening  and  the  person 
has  returned  to  his/her  pie-exposure 
state  of  health  with  no  addittcmal 
residual  disability. 

(D)  H-D:  If  the  penon  alleged  or 
exhibited  some  symptoms,  but  they 
were  minimally  traiunatic.  Hie 
symptoms  resolved  rapidly  and  usually 
involve  skin,  eye  or  respiratory 
irritation. 

(E)  H-E:  If  symptoms  are  unknown, 
unspecified  or  are  alleged  to  be  of  a 
delayed  or  chronic  nature  that  may 
appear  in  the  foture. 

(il)  Domestic  animals.  If  an  eSisct 
involves  a  domestic  aidmal.  provide  the 
apprc^riate  2-Ietter  notation  based  uptm 
the  following  cat^ories: 

(A)  D-A:  Ifthe  domestic  animal  died 
or  Mras  euthanized. 

(B)  D-B:  Ifthe  domestic  animal 
exhibited  or  was  alleged  to  have 
exhibited  symptoms  which  may  have 
been  lifa-tlueatening  or  resulted  in 
residual  disability. 

(C)  D<::  If  the  domestic  animal 
exhibited  or  %vas  alleged  to  have 
exhibited  symptoms  which  are  moie 
pronounced,  more  prolonged  or  of  a 
more  systemic  nature  than  minor 
symptoms.  Usually  some  farm  of 
treatment  would  have  been  indicated  to 
treat  the  animal.  Symptoms  were  not 
life  threatening  »"'^  the  »niiTUil  has 
returned  to  its  pre-exposure  state  of 
health  with  no  additional  residual 
disabilify. 

(D)  D-D:  Ifthe  domestic  animal  ww 
alleged  to  have  exhibited  symptoms,  but 
they  were  minimally  bothersome.  The 
symptoms  reserved  rapidly  and  usually 
involve  skin,  eye  or  respirator  irritation. 

(E)  D-E:  If  s3rmptoms  are  .unknown  or 
not  specified. 

(iii)  Fish  or  wildlife.  If  an  aUeged 
effect  involves  fish  or  wildlife,  label  the 
incident  W- A  if  any  of  the  critnria  listed 
in  paragraphs  (cHsXiiiKA)  through 
(cXSMiiiMG)  of  this  section  are  met.  at 
W-B  if  ncHie  of  the  criteria  are  met: 

(A)  Involves  any  incident  caused  by  a 
pesticide  ciurently  in  Formal  Review 
forecological  concerns. 

(B)  Fish:  Affected  1,000  or  more 
individuals  of  a  schooling  species  or  50 
or  moreindividuals  of  a  non-schooling 
species. 

(C)  Birds:  Affacted  200  or  more 
individuals  of  a  flocking  species,  or  50 
or  moreindividuals  of  a  songbird 
species,  or  5  or  more  individuals  of  a 
predatory  species. 

(D)  Mammals,  reptiles,  amphibians: 
Affected  50  or  more  individuals  of  a 
relativelycommon  or  herding  species  or 
5  or  more  individuals  of  a  rare  at 
solitary  species. 

(E)  Involves  effects  to,  or  illegal 
pesticide  treatment  (misuse)  of  a 
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substantial  tract  of  habitat  (greater  than 
or  equal  to  10  acres,  terrestrial  or 
aquatic). 

(F)  Involves  a  major  spill  or  discharge 
(greater  than  or  equal  to  5,000  gallons) 
of  apesticide. 

(d)  Involves  adverse  effects  caused  by 
a  pesticide,  to  federally  listed 
endaogered  orthreatened  species. 

(iv)  Plants.  If  an  alleged  effect 
involves  damage  to  plants,  label  the 
incident  P-A  if  the  single  criterion  listed 
in  paragraph  (c)(5)(iv)(A)  of  this  section 
is  met,  or  P-B  if  the  criterion  is  not  met: 

(A)  The  efiiact  is  alleged  to  have 
occuned  on  more  than  45  percent  of  the 
acreage  exposed  to  the  pesticide. 

(B)TReserved] 

(v)  Other  non-target  organisms.  If  an 
alleged  effect  involves  damage  to  non- 
target  organisms  other  than  fish,  wildlife 
or  plants  (fDr  example,  beneficial 
insects),  label  the  incident  ONT. 

(vi)  Water  contamination.  If  a 
pesticide  is  alleged  to  have  been 
detected  in  groimdwater,  siuface  water 
or  finished  drinking  water,  label  the 
incident  in  accordance  with  the 
following  criteria: 

(A)  G-A:  If  the  pesticide  was  detected 
at  levels  greater  than  the  maximum 
contaminant  level  (MCL)  or  health 
advisory  level  (HAL)  or  an  applicable 
criterion  for  ambient  water  quality. 

(B)  G-B:  If  the  pesticide  was  detected 
at  levels  greater  than  10  percent  of  the 
MCL,  HAL  or  a  criterion  for  ambient 
wat»  quality  but  does  not  exceed  the 
MCL  or  other  applicable  level. 

(C)  G-C:  If  the  pesticide  was  detected 
at  levels  less  than  10  percent  of  the 
MCL,  HAL,  or  other  applicable  level,  or 
there  is  no  established  level  of  concern. 

(vii)  Property  damage.  If  an  incident 
involves  alleged  property  damage  the 
applicable  term(s]  shall  be  included 
aknig  with  any  other  applicable  effect 
category  label;  for  example,  "H-B: 
property  damage."  Label  the  incident  in 
accordance  with  the  following  criteria: 

(A)  PD-A:  The  product  is  alleged  to 
have  caused  damage  in  a  manner  that 
could  have  caused  direct  human  injury, 
such  as  fire  or  explosion. 

(B)  PD-B:  The  product  is  alleged  to 
have  caused  damage  in  excess  of  $5,000. 

(C)  PD-C:  Any  allegation  of  property 
damage  that  does  not  meet  the  criteria 
of  paragraphs  (c)(5)(vii)(A)  or  (B)  of  this 
section,  including  cases  in  which  the 
level  of  damages  is  not  specified. 

(d)  Tune  requirements  for  submitting 
incident  information.  Information 
concerning  incidents  reportable  under 
this  section  must  be  submitted  within 
the  time  frames  listed  for  different 
exposure  and  severity  categories,  as 
follows: 

(1)  For  allegations  involving  hiunan 
fetality  (H-A),  registrants  must  submit 


the  required  information,  to  the  extent 
it  is  available,  no  later  than  15  days  after 
learning  of  an  allegation. 

(2)  Imormation  concerning  incidents 
which  meet  the  criteria  for  the  following 
exposure  and  severity  category  labels 
described  in  paragraph  (c)(5)  of  this 
section  may  be  acciunulated  for  a  30- 
day  period,  and  submitted  to  the 
Agency  within  30  days  after  the  end  of 
eech  30-day  accumulation  period:  for 
Humans,  H-B,  and  H-C;  for  Wildlife,  W- 
A;  for  Plants.  PA;  for  Water.  G-A;  for 
Property  Damage,  PD-A, 

(3)  For  incidents  meeting  all  other 
exposure  and  severity  label  categories, 
information  may  be  accumulated  by 
registrants  for  90  days  and  submitted 
within  60  days  of  the  end  of  each  90- 
dav  accumulation  period. 

le)  Aggregated  reports.  For  incidents 
that  are  reportable  under  the  schedule 
requirements  of  paragraph  (d)(3)  of  this 
section,  in  lieu  of  individual  reports 
containing  the  information  listed  in 
paragraphs  (c)(1)  through  (cK4)  of  this 
section,  registrants  must  provide  an 
aggregated  report  listing: 

(1)  The  time  period  covered  by  the 
report 

(2)  For  each  exposure  and  severity 
label  category,  a  coimt  of  the  number  of 
incidents,  listed  by  product  registration 
number  (if  known)  or  active  ingredient 

(3)  A  count  of  domestic  animal 
incidents  in  categories,  other  than  D-A 
or  D-B,  which  can  be  added  together 
and  reported  as  a  single  number. 

(f)  Reporting  additional  information. 
If,  after  the  submission  of  an  incident 
report  to  the  Agency,  a  registrant 
acquires  additional  information 
concerning  that  incident,  the 
information  should  be  submitted  within 
the  same  time  frame  as  applied  to  the 
original  incident  report,  if  any  of  the 
following  conditions  apply: 

(1)  The  information  concerns  an 
alleged  hiunan  fatality  (H-A),  and  the 
information  consists  of  any  of  the 
elements  listed  in  paragraphs  (c)(1) 
throi^  (c)(4)  of  this  section. 

(2)  The  information  concerns  an 
incident  originally  reported  as  allegLog 
a  major  human  illness  or  injury  (H-B), 
or  fatality  to  a  domestic  animal  (D-A),  or 
wildlife  (W-A),  and  the  additional 
information  consists  of  pesticide  or 
circumstance  information  listed  in    -- 
paragraphs  (c)(2)  or  (c)(3)  of  this  section, 
or  is  a  laboratory  report  concerning 
persons  or  aninuils  involved  in  the 
incident 

(3)  The  information  concerns  any 
incident  not  originally  reported  with 
one  of  the  exposure  and  severity  labels 
H-A,  or  H-B  for  hiunan  incidents,  or  at 
the  "A"  level  of  severity  for  any  other 
exposure  or  incident  type,  and  the  new 


information  would  result  in  labeling  the 
incident  H-A  or  H-B  for  a  human 
incident,  or  at  the  "A"  level  of  severity 
for  any  other  exposure  or  incident  type 
listed  in  paragraph  (c)(S)  of  this  section. 

f  159.188    FaHimofperfonnance 


(a)  Microorganisms  that  pose  a  risk  to 
human  health.  Information  must  be 
submitted  which  concerns  either 
incidents  described  in  paragraph  (a)(1) 
of  this  section  or  a  study  described  in 
paragraph  (a)(2)  of  this  section: 

(1)  Information  which  concerns  an 
incident  which  meets  all  of  the 
following  conditions: 

(i)  The  registrant  has  been  informed 
that  a  pesticide  product  may  not  have 
performed  as  claimed  against  target 
microorganisms. 

(ii)  The  possible  failures  of  the 
pesticide  to  perform  as  claimed 
involved  the  use  against 
microorganisms  which  may  pose  a  risk 
to  hiunan  health. 

(iii)  The  pesticide  product's  use  site  is 
other  than  residential. 

(iv)  The  registrant  has  or  could  obtain 
information  concerning  where  the 
incident  occurred,  the  pesticide  or 
product  involved,  and  the  name  of  a 
person  to  contact  regarding  the  incident 

(2)  A  study  which  indicates  that  the 
pesticide  may  not  perform  in 
accordance  with  one  or  more  claims 
made  by  the  registrant  regarding  uses 
intended  for  control  of  microorganisms 
that  may  pose  a  risk  to  human  health, 
including  any  of  the  public  health 
antimicrobials  identified  in  part  158  of 
this  chapter. 

(b)  Animals  that  pose  a  risk  to  human 
health.  For  the  purposes  of  this  section, 
any  animal  (including  insects)  poses  a 
risk  to  human  health  if  it  may  cause 
disease  in  humans,  either  directly  or  as 
a  disease  vector,  produce  toxins  that  are 
harmful  to  humans;  or  cause  direct 
physical  harm  to  humans.  Information 
must  be  submitted  which  concerns 
either  incidents  described  in  paragraph 
(b)(1)  of  this  section  or  a  study 
described  in  paragraph  (b)(2)  of  this 
section. 

(1)  Information  which  concerns  an 
incident  which  meets  all  of  the 
following  conditions: 

(i)  The  registrant  has  been  informed 
by  municipal.  State,  or  Federal  public 
health  officials  that  a  pesticide  product 
may  not  have  performed  as  claimed 
against  target  animals. 

(ii)  The  possible  failures  of  the 
pesticide  to  perform  as  claimed 
involved  the  use  against  animaU  that 
pose  a  risk  to  human  health. 

(iii)  The  registrant  has  or  could  obtain 
information  concerning  where  the 
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incident  occuned,  the  pesticide  or 
product  involved,  and  the  name  of  a 
person  to  contact  regarding  the  incident 

(2)  A  study  which  indicates  that  the 
pesticide  may  not  perform  in 
accordance  with  one  or  more  claims  by 
the  registrant  regarding  uses  intended 
for  control  of  animals  that  pose  a  risk  to 
human  health,  including  any  of  the 
public  health  pesticides  identified  in 
part  158  of  this  chapter. 

(c)  Development  of  pesticide 
resistance.  Information  must  be 
submitted  concerning  substantiation  of 
any  incident  of  a  pest  having  developed 
resistance  to  any  pesticide  (both  public 
health  and  non-public  health)  that 
occurred  under  conditibns  of  use, 
application  rates  and  methods  specified 
on  the  label  if  either  of  the  following 
conditions  is  met: 

(1)  The  survival  of  the  suspected 
pesticide-resistant  pest  was  significantly 
higher  than  that  of  a  known  susceptible 
pest  when  both  the  suspected  resistant 
and  susceptible  pests  were  treated  with 
the  pesticide  under  controlled 
conditions. 


(2)  Biochemical  tests  or  DNA 
sequencing  indicate  that  the  pest  is 
resistant  to  the  pesticide. 

f  150.196    Reporting  of  other  Information, 
(a)  The  registrant  shall  submit  to  the 
Administrator  information  other  than 
that  described  in  §§  159.165  through 
159.188  if  the  registrant  knows,  or 
reasonably  should  know,  that  if  the 
information  should  prove  to  be  correct, 
EPA  might  regard  the  information  alone 
or  in  conjunction  with  other 
information  about  the  pesticide  as 
raising  concerns  about  the  continued 
registration  of  a  product  or  about  the 
appropriate  terms  and  conditions  of 
registration  of  a  product  Examples  of 
the  types  of  information  which  must  be 
provided  if  not  already  reportable  under 
some  other  provision  of  this  Part 
include  but  are  not  limited  to 
information  showing: 

(1)  Previously  unlmown  or 
unexpected  bioaccumulation  of  a 
pesticide  by  various  life  forms. 

(2)  Greater  than  anticipated  drift  of 
pesticides  to  non-target  areas. 


(3)  Use  of  a  pesticide  may  pose  any 
greater  risk  than  previously  believed  at 
reported  to  the  Agency. 

(4)  Use  of  a  pesticide  promotes  or 
creates  secondary  pest  infestations. 

(5)  Any  information  which  might  tend 
to  invalidate  a  study  submitted  to  the 
Agency  to  support  a  pesticide 
registration. 

(b)  A  registrant  is  not  obligated  under 
paragraph  (a)  of  this  sectioin  to  provide 
information  to  the  Administrator  if  the 
registrant  is  aware  of  fects  which 
establish  that  otherwise-reportable 
information  is  not  correct 

(c)  The  registrant  shall  submit  to  the 
Administrator  information  other  than 
that  described  in  §$  159.165  through 
159.188  if  the  registrant  has  been 
informed  by  EPA  that  such  additional 
information  has  the  potential  to  raise 
questions  about  the  continued 
registration  of  a  product  or  timut  the 
appropriate  terms  and  conditions  of 
registration  of  a  product 
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OEPARTMENT  OF  THE  INTERIOR 

FMi  and  Wildlife  Service 

80CFRPart17 

EndMigered  and  Threatened  Wildlife 
and  Plants;  Review  of  Plant  and 
Animal  Taxa  That  Are  CandMalee  or 
Propoeed  for  Listing  as  Endangered  or 
Threatened,  Annual  Notice  of  Rndings 
on  Recycled  Petitions,  wnd  Annual 
Deacription  of  Progress  on  Usting 
Actions  ^ 


f:  Fish  and  Wildlifo  Service. 
Interior. 
ACTION:  Notice  of  review. 


ri  In  this  document,  the  Fish 
and  WUdlife  Service  (Service)  presents 
an  updated  list  of  plant  and  animal  taxa 
native  to  the  United  States  that  are 
regarded  as  candidates  or  proposed  for 
possible  addition  to  the  Lists  of 
Endangered  and  Threatened  Wildlifis 
and  Plants  imder  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
Identification  of  candidate  taxa  can 
assist  environmental  planning  efforts  by 
providing  advance  notice  of  potential 
listings,  allowing  resource  managers  to 
alleviate  threets  and  thereby  possibly 
remove  the  need  to  list  taxa  as 
endangered  or  threatened.  Even  if  a 
candidate  taxon  is  subsequenUy  listed, 
the  eerly  notice  provided  here  could 
result  in  fewer  restrictions  on  activities 
by  prompting  candidate  conservation 
measures  to  alleviate  threats  to  the 
taxon.  - 

The  Service  requests  additional  status 
information  that  may  be  available  for 
the  identified  candidate  taxa  and 
information  indicating  that  taxa  not 

Eresentiy  regarded  as  candidates  should 
e  included  in  future  updates  of  this 
list  This  information  will  be  considered 
in  preparing  listing  documents  and 
future  revisions  to  the  notice  of  review. 
It  will  also  help  the  Service  monitor 
changes  in  the  status  of  candidate  taxa 
and  in  candidate  conservation  activities. 

The  Service  announces  the 
availability  of  listing  priority 
assignment  forms  for  candidate  taxa  and 
listing  priority  determinations  for 
proposed  taxa.  These  docimients 
deecribe  the  statu*  and  threets  which 
were  evaluated  in  order  to  assign  a 
listing  priority  number  to  each  taxon. 

The  Service  also  announces  its 
findingH  on  recycled  petitions  Sbd 
describes  its  progress  in  revising  the 
Lists  of  Endangered  and  Threetened 
Wildlife  and  Plants  during  the  period 
Fefaniary  28, 1996,  to  September  3. 
1997. 

DATES:  Comments  on  the  candidate 
notice  of  review  will  be  accepted  at  any 


time.  The  information  on  candidate  taxa 
will  be  revised  and  updated  continually 
by  the  Regional  Offices  identified  as 
having  lead  responsibility  for  the 
particular  taxa.  The  Service  anticipates 
publishing  annually  an  update  of  the 
candidate  notice  of  review,  annual 
notice  of  findings  on  recycled  petitions, 
and  annual  description  of  progress  on 
listing  actions. 

ADDRESSES:  Interested  persons  or 
organizations  should  submit  coBunents 
regarding  a  particular  taxon  to  the 
R^onal  Director  of  the  Region 
identified  as  having  the  lead 
responsibility  for  that  taxon.  Comments 
of  a  more  general  nature  may  be 
submitted  to  the  Chief.  Divisimi  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  1849  C  Street.  NW.,  ^ 
Mail  Stop  452  ARLSQ.  Washington,  DC 
20240.  Information  regarding  the  range, 
status,  and  habitat  needs  of  and  listing 
priority  assignment  for  a  particular 
taxon  is  available  for  review  at  the 
appropriate  Regional  Office  listed  below 
or  at  the  Division  of  Endangered 
Species,  4401  N.  Fairfax  Drive,  Room 
452.  Arlington,  Virginia  22203  (703/ 
358-2171).  Written  commenta  and 
materials  received  in  response  to  this 
document  will  be  available  for  public 
inspection  by  appointment  at  the 
appropriate  Regional  Office  listed 
below. 

Regkm  1.  California,  Commonwealth 
of  the  Northern  Mariana  Islands, 
Hawaii,  Idaho,  Nevada,  Oregon,  Pacific 
Territories  of  the  United  States,  and 

Washington.  

R^onal  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181  (503/231- 
6131). 

Regkm  2.  Arizona,  New  Mexico, 
Oldahoma,  and  Texas. 

Regional  Director  (TE),  U.S.  Fish  and 
^^dlife  Service,  500  Gold  Avenue 
S.W.,  P.O.  Box  1306.  Albuquerque,  New 
Mexico  87103-1306  (505/248-6671), 

Region  3.  Illinois,  Indiana,  Iowa. 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin. 

Regional  Director  (TE),  U.S.  Hah  and 
Wildlife  Service,  Federal  Building,  One 
Federal  Drive,  Fort  Snelling.  Minnesota 
55111-4056  (612/725-3276). 

Region  4.  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina.  Tennessee.  Puerto  Rico,  and 
the  U.S.  Viimn  Islands. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  75  Spring  Street,  SW, 
Suite  1276,  Atlanta.  Georgia  30345- 
3319  (404/679-7096). 

Aegion  5.  Connecticut.  DelaMrare, 
Districts  Columbia.  Maine.  I^laryland. 


Massachusetts,  New  Hampshire,  New 
Jersey,  New  York.  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589  (413/253-8615). 

Region  6.  Colorado,  Kansas,  Montana, 
Nebraska,  North  Daiuita,  South  Dakota, 
Utah,  and  Wyoming. 

Regional  Director  (TE),  V.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0486  (303/236-7398). 

Region  7.  Alaska. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage.  Alaska  99503-6199  (907/ 
786-3605). 

FOR  FURTHER  MFORMATKM  CONTACT:  The 
Endangered  Species  Coordinator(s)  in 
the  appropriate  Regional  Office(s)  (see 
phone  numbers  in  ADDRESSES  section) 
or  E.  La  Verne  Smith.  Chief,  Division  of 
Endangered  Species,  (703)  358-2171. 

SUPPLBerTARY  mformation: 
Badfcgroond 

Candidate  Notice  of  Review 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C  1531  et 
seq.),  requires  the  Service  to  identify 
taxa  of  wildlife  and  plants  that  are 
endangered  or  threetened,  based  on  the 
best  available  scientific  and  commercial 
information.  As  part  of  the  program  to 
accomplish  this,  the  Service  has 
maintained  a  list  of  taxa  regarded  as 
candidates  for  listing.  The  Service 
maintains  this  list  for  a  variety  of 
reasons,  including:  to  provide  advance 
knowledge  of  potential  listings  that 
could  affect  decisions  of  environmental 
planners  and  developers;  to  solicit  input 
from  interested  parties  to  identify  those 
candidate  taxa  that  may  not  require 
protection  uinder  the  Act  or  additfonal 
taxa  that  may  require  the  Act's 
protections;  and  to  solicit  information 
needed  to  prioritize  the  order  in  which 
taxa  will  be  proposed  for  listing.  At 
present,  there  are  207  taxa  included  in 
Table  1  of  this  notice  that  are 
considered  by  the  Service  as  candidates 
for  possible  addition  to  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants,  as  well  as  99  taxa  for  which 
proposed  rules  to  list  have  been 
published.  The  Service  encourages  their 
consideration  in  environmental 
planning,  such  as  in  environmental 
impact  analysis  under  the  National 
Environmental  Policy  Act  of  1969 
(implemented  at  40  CFR  parts  1500- 
1508).  Table  2  of  this  notice  contains 
taxa  identified  as  candidates  in  the  1996 
Candidate  Notice  of  Review  which  have 
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been  removed  from  candidate  status, 
taxa  identified  as  proposed  species  in 
the  1996  notice  which  have  been  listed 
as  threatened  or  endangered,  and  taxa 
identified  as  proposed  species  in  the 
1996  notice  for  which  proposed  rules 
have  been  withdrawn.  The  Service 
intends  to  publish  an  updated  combined 
notice  of  review  for  aniinaU  and  plants 
annually  in  the  Federal  K^iefeer. 

Findings  on  Recycled  Petitions 

Section  4(bM3)  of  the  Act  sets  out 
required  procedures  for  responding  to 
petitions  under  the  Act  (i.e.,  petitions  to 
revise  the  lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  or  to 
designate  (r-  revise  critical  habitat  for 
listed  taxa).  Section  4(bH3HB)  lequires 
the  Service  to  make  one  of  the  foUowing 
12-month  findings  on  each  petition 
presenting  substantial  information:  (i) 
The  petitioned  action  is  not  warranted; 
(ii)  the  petitioned  action  is  warranted 
and  will  be  proposed  prompUy;  or  (ill) 
the  petitioned  action  is  warranted  but 
precluded  by  other  actions  to  revise  the 
lists.  A  taxon  for  which  a  petition  to  list 
is  foimd  to  be  not  warranted  is  not 
added  to  the  list  of  candidates,  or  is 
removed  from  the  list  of  candidates  if  it 
was  a  candidate  at  the  time  the  petition 
was  received.  Petitioned  actions  found 
to  be  warranted  are  the  subjects  of 
proposed  rules  that  are  published 
promptly  in  the  Federal  Register.  Taxa 
for  which  a  petition  to  list  is  determined 
to  be  warranted  but  precluded  by  other 
actions  to  revise  the  lists  are  maintained 
as  candidates.  Petitions  for  which  a 
finding  of  "warranted  but  precluded" 
was  made  require  a  new  finding  within 
a  year  after  the  most  recent  "warranted 
but  precluded"  finding;  these  petitions 
are  then  called  recycled  petitions.  This 
notice  reports  administrative  findings 
on  recycled  petitions  that  became  due 
during  the  period  February  28, 1996,  to 
September  3, 1997.  Although  it  has  not 
published  notices  of  its  finHinga  on 
recycled  petitions  annually  in  the  past, 
the  Service  intends  to  publish  these 
notices  annually  beginning  with  this 
notice. 

Prepress  in  Revising  the  Lists 

As  described  in  section  4(b)(3)(B)(iii) 
of  the  Act,  in  order  for  the  Service  to 
make  a  "wrarranted  but  precluded" 
finding  on  a  petitioned  action,  the 
Service  must  be  making  expeditious 
progress  to  add  qualified  taxa  to  the 
Lists  of  Endangered  and  Threetened 
Wildlife  and  Plants  and  to  remove  frnm 
the  lists  taxa  for  which  the  protections 
of  the  Act  are  no  longer  necessary.  This 
notice  describes  the  Service's  annual 
progress  in  revising  the  lists  during  the 
period  February  28, 1996,  to  September 


3, 1997.  Althoi^  it  has  not  published 
descriptions  of  its  anmial  progress  on 
listing  actions  in  the  past,  the  Service 
intends  to  publish  these  descriptions: . 
annually  beginning  with  this  notice. 

Findings  on  Recycled  Petitimis 

The  Service  reviewed  the  current, 
status  of  and  threats  to  the  taxa  which 
were  the  subjects  of  the  18  recycled 
petitions  that  became  due  Hnnng  the 
period  February  28. 1996,  to  September 
3. 1997,  to  determine  %vh;^er  any 
changes  to  the  listing  priority 
assignments  for  these  taxa  were 
necessary.  As  a  result  of  this  review,  the 
Service  has  made  ccmtinued  "warranted 
but  precluded"  findings  on  all  of  these 
petitions.  These  taxa  are  maintained  as 
candidates  and  are  identified  in  Table  1 
by  die  code  "C(w)"  in  the  category 
column  on  the  1^  side  of  the  table. 

Progreae  in  Revisiiig  tfw  Lists 

The  Service's  progress  in  listing  and 
delisting  qualified  taxa  during  the 
period  February  28, 1996,  to  September 
3, 1997,  is  represented  by  the 
publication  in  the  Federal  Register  of 
final  listing  actions  for  152  taxa, 
proposed  listing  actions  fw  23  taxa,  a 
proposed  delisting  action  for  1  taxon, 
and  withdrawals  of  proposed  rules  for 
13  taxa.  One  taxon  proposed  for  listing 
as  threatened  due  to  similarity  of 
appearance,  the  southern  population  of 
the  bog  tiutle  {Clemmys  mahlenberpi ), 
is  not  included  in  the  counts  above. 

The  relatively  small  number  of 
proposed  listing  actions  for  the  subject 
time  period  is  a  consequence  of  the 
Service's  listing  priority  guidance, 
published  on  May  16, 1996  (61  FR 
24722).  September  17.  1996  (61  FR 
48962),  and  December  5. 1996  (61  FR 
64475),  which  was  developed  in 
response  to  two  related  events:  (1)  The 
lifting,  on  April  26, 1996,  of  the 
moratoriiun  on  final  li«tinga  imposed  on 
April  10, 1995  (Public  Law  104-6),  and 
(2)  the  restoration  of  significant  funding 
for  listing  through  passage  of  the 
omnibus  budget  reconciliation  law  on 
April  26. 1996,  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  The 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings  giving 
highest  priority  to  handling  emorgency 
situations,  second  highest  priority  to 
resolving  the  listing  status  of  the 
outstanding  prop>08ed  listings,  third 
highest  priority  to  processing  new 
proposals  to  add  species  to  the  lists  and 
processing  administrative  findings  on 
petitions  to  add  species  to  the  lists,  and 
lowest  priority  to  processing  final  or 
proposed  critical  habitat  deiUgnations, 


delistings,  and  reclassifications  front 
endangned  to  threatened  stattis. 
Because  of  the  large  backlog  of 
outstanding  proposed  listings  (seceod 
highest  priority  actions)  caused  by  the 
listing  moratorium,  the  Service  was  able 
to  process  only  23  new  proposals  to  add 
species  to  the  lists  (third  highest  priority 
actions). 

Notice  of  Review 

Previotts  Notices  of  Review 

The  Act  directed  the  Secretary  of  the 
Smidisonian  Institution  to  pr^>are  a 
report  on  endangeredand  threetened 
plant  taxa,  which  was  published  as 
House  Document  No.  94-51.  The 
Service  published  a  notice  in  the 
Federal  Registn  on  July  1. 1975  (40  FR 
27823).  in  which  it  announced  that 
mora  than  3,000  native  plant  taxa 
named  in  the  &nithsonian'8  report  and 
other  taxa  added  by  the  1975  notice 
would  be  reviewed  for  possible 
inclusion  in  the  List  of  Endangered  and 
Threatened  Plants.  The  1975  notice  was 
superseded  on  December  15, 1980  (45 
FR  82479),  by  a  new  comprehensive 
notice  of  review  for  native  plants  that 
took  into  accotmt  the  eerlior 
Smithsonian  report  and  other 
accxmiulated  information.  On  Novembw 
28, 1983  (48  FR  53640),  a  supplemental 
plant  notice  of  review  noted  changes  in 
the  status  of  various  taxa.  The  Service 
published  complete  updates  of  the  plant 
notice  on  September  27,  1985  (50  FR 
39526),  February  21, 1990  (55  FR  6184), 
Septunber  30, 1993  (58  FR  51144),  and, 
as  part  of  a  combined  animal  and  plant 
notice,  on  February  28. 1996  (61  FR 
7596). 

Previous  animal  notices  of  review 
included  many  of  the  animal  taxa  in  the 
accompanying  Table  1.  The  Service 
published  earlier  comprehensive 
reviews  for  vertebrate  animaU  in  the 
Federal  Register  on  December  30, 1982 
(47  FR  5845(4),  and  on  September  18. 
1985  (50  nr37958).  /^  initial 
comprehensive  review  for  invertebrate 
animals  was  published  on  May  22, 1984 
(49  FR  21664).  The  Service  published  a 
combined  animal  notice  of  review  on 
January  6, 1989  (54  FR  554),  and  with 
minor  corrections  on  August  10, 1989 
(54  FR  32833).  The  Service  again 
published  comprehensive  animal 
notices  on  November  21, 1991  (56  FR 
58804),  November  15, 1994  (59  FR 
58982),  and,  as  part  of  a  combined 
animal  and  plant  notice,  on  FtAmary 
28. 1996  (61  FR  7596).  This  revised 
notice  supersedes  all  previous  animal, 
plant,  and  combined  notices  of  review. 
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Relation  to  Prior  Notices  of  Review 

Two  classes  of  taxa,  candidate  taxa 
and  proposed  taxa,  are  included  in 
Table  1  of  this  notice.  Candidate  taxa 
are  those  taxa  for  which  the  Service  has 
an  file  sufficient  infbnnation  on 
biological  vubierability  and  threats  to 
support  issuance  of  a  proposed  rule  to 
list,  but  issuance  of  the  proposed  rule  is 
precluded.  The  Service  emphasizes  that 
these  candidate  taxa  are  not  being 
proposed  for  listing  by  this  notice,  but 
development  and  publication  of 
propoMd  rules  for  such  candidate  taxa 
are  anticipated.  The  Service  encourages 
other  Federal  agencies  to  give 
consideration  to  these  taxa  in 
environmental  planning.  The  Service 
determines  the  relative  listing  priority  of 
candidate  taxa  in  accordance  with 
general  listing  priority  guidelines 
published  in  the  Federiil  Register  on 
September  12. 1983  (48  FR  43008).  and 
with  Fiscal  Year  1997  listing  priority 
guidelines  published  on  December  5. 
1996  (61  FR  64475). 

Proposed  taxa  are  those  taxa  for  , .  . 
which  a  proposed  rule  to  list  as 
endangered  or  threatened  has  been 
published  in  the  Federal  Register 
(exclusive  of  taxa  for  which  the 
proposed  rule  has  been  withdrawn  or 
finidized). 

Current  Notice  of  Review 

The  Service  gathers  data  on  plants 
and  animals  native  to  the  United  States 
that  appear  to  merit  consideration  for 
addition  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  This 
notice  identifies  those  taxa  (including, 
by  definition,  biological  species, 
subspecies,  and  certain  distinct 
population  segments  of  vertebrate 
animals,  and  biological  species, 
subspecies,  and  varieties  of  plants)  that 
are  presently  regarded  by  the  Service  as 
candidates  for  addition  to  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  In  issuing  this  compilation, 
the  Service  relies  on  information  from 
status  surveys  conducted  for  candidate 
assessment  and  on  information  from 
State  Natural  Heritage  Programs,  other 
State  and  Federal  agencies  (such  as  the 
Forest  Service  and  the  Bureau  of  Land 
Management),  knowledgeable  scientists, 
public  and  private  natural  resource 
interests,  and  conunents  received  in 
response  to  previous  notices  of  review. 

Tables  1  and  2  are  arranged 
alphabetically  by  names  of  genera, 
species,  and  relevant  subspecies  and 
varieties  under  the  major  group 
headings  for  animals  first,  then  plants. 
Animals  are  grouped  by  class  or  order. 
Plants  are  subdivided  into  three  groups: 
flowering  plants,  conifers  and  cycads. 


and  ferns  and  their  allies.  Useful 
s]monyms  and  subgeneric  scientific 
names  appear  in  parentheses  (the 
synonyms  preceded  by  an  equal  sign). 
Several  taxa  that  have  not  yet  been 
formally  described  in  the  scientific 
literature  have  been  included;  such  taxa 
are  identified  by  a  generic  or  specific 
name  (in  italics)  followed  by  "sp."  or 
"ssp."  Standardized  common  names  are 
incorporated  in  these  notices  as  they 
become  available.  The  flux  in  common 
names,  the  inclusion  of  vernacular  and 
composite  subspecific  names,  and  the 
feet  that  a  majority  of  invertebrates  still 
lack  a  standardized  name  combine  to 
make  common  names  relatively  useless 
for  organizing  the  tables. 

Table  1  lists  all  taxa  regarded  by  the 
Service  as  candidates  for  listing  and  all 
taxa  proposed  for  listing  under  the  Act 
Table  2  lists  those  taxa  that  were 
classified  either  as  candidates  or 
proposed  for  listing  in  the  1996  notice 
of  review,  but  are  no  longer  classified  as 
candidates  or  proposed  taxa. 

Taxa  in  Table  1  of  this  notice  are 
assigned  to  several  status  categories, 
noted  in  the  "Category"  rnlnmn  at  the 
left  side  of  the  table.  Codes  for  the 
category  status  colimm  of  taxa  in  Table 
1  are  explained  below: 
PE — ^Taxa  proposed  to  be  listed  as 

endangered. 
PT — Taxa  proposed  to  be  listed  as 

threatened. 
Y — Synonyms  of  taxa  that  are  listed 

elsewhere  in  Table  1. 
C— Candidates:  Taxa  for  which  the 
Service  has  on  file  sufficient 
information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  endangered 
or  threatened  taxa.  Proposed  rules 
have  not  yet  been  issued  because  this 
action  is  precluded  at  present  by  other 
listing  activity.  This  category  includes 
taxa  for  which  a  "warranted  but 
precluded"  12-month  petition  finding 
has  been  issued.  This  category  also 
includes  taxa  for  which  a  "warranted 
but  precluded"  12-month  petition 
finding  has  been  recycled;  these  taxa 
are  identified  by  the  code  "C(w)"  in 
the  category  column.  Development 
and  publication  of  proposed  rules  for 
candidate  taxa  are  anticipated.  The 
Service  encourages  State  and  other 
Federal  agencies  as  well  as  other 
aSacted  parties  to  give  consideration 
to  these  taxa  in  environmental 
planning. 

The  column  labeled  "Priority" 
indicates  the  listing  priority  number  for 
candidate  taxa.  This  number  is  assigned 
on  the  basis  of  immediacy  and 
magnitude  of  threats  as  well  as 
taxonomic  status.  A  complete 


description  of  the  Service's  listing 
priority  system  was  published  in  a 
September  21, 1983,  Federal  Register 
notice  (48  FR  43098);  additional 
guidelines  for  assigning  listing  priorities 
during  Fiscal  Year  1997  were  published 
on  December  5, 1996  (61  FR  64475). 

The  third  column  identifies  the 
Regional  Office  (numeric  code)  to  which 
comments  or  questions  should  be 
directed  (see  ADOneiltl  section). 
Comments  received  in  response  to  the 
1996  notice  of  review  were  provided  for 
review  to  the  Region  having  lead 
responsibility  for  each  candidate  taxon 
mentioned  in  the  comment  The  Service 
will  likewise  consider  all  information 
provided  in  response  to  this  notice  of 
review  in  deciding  whether  to  propose 
taxa  for  listing  and  when  to  undertake 
necessary  listing  actions.  Comments 
received  will  become  part  of  the 
administrative  record  for  the  taxa 
mentioned. 

Following  the  scientific  name  of  each 
taxon  (fourth  column)  is  the  femily 
designation  (fifth  column)  and  any 
common  name  (sixth  column).  The 
seventh  column  provides  the  known 
historical  range  for  each  included  taxon, 
indicated  by  postal  code  abbreviations 
for  States  and  U.S.  territories  (many  taxa 
no  longer  occur  in  all  of  the  areas 
shown).  In  the  section  on  birds,  the 
abbreviation  "N"  indicates  the  nesting 
range  of  the  taxon,  and  the  abbreviation 
"V"  indicates  additional  areas  in  which 
the  taxon  spends  other  parts  of  its  life 
cycle. 

Taxa  in  Table  2  of  this  notice  were 
included  either  as  proposed  taxa  or  as 
candidates  in  the  1996  notice  of  review 
but  have  since  been  removed  fitim  such 
status  for  a  variety  of  reasons.  Many  of 
the  taxa  listed  in  the  last  notice  of 
review  as  proposed  have  now  been 
added  to  the  Lists  of  Endangered  or 
Threatened  Wildlife  and  Plants.  The 
first  column  indicates  the  present  status 
of  the  taxa,  using  the  following  codes: 
E — Taxa  that  have  been  listed  as 

endangered. 
T — Taxa  that  have  been  listed  as 

threatened. 
R— Taxa  for  which  currently  available 

information  does  not  support  issuance 

of  a  proposed  listing  and  taxa  for 

which  a  proposed  listing  has  been 

withdrawn. 
Y — Synonyms  of  taxa  listed  elsewhere 

in  Table  2. 

The  second  column  provides  a  coded 
explanation  of  why  the  taxon  is  no 
longer  regarded  as  a  candidate  taxon. 
Descriptions  of  the  codes  are  as  follows: 
A — ^Taxa  that  have  proven  to  be  more 
abimdant  or  widespread  than 
previously  believed  and  taxa  that 
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have  proven  not  to  be  subject  to  a 
degree  of  threets  sufficient  to  warrant 
issuance  of  a  proposed  listing  or 
continuance  of  candidate  statiis. 
F — ^Taxa  removed  bom  candidate  status 
because  the  range  is  no  longer  a  U.S. 
Territory. 
I — Taxa  for  which  the  Service  has 
insufficient  information  on  biological 
vulnerability  and  threats  to  support 
issuance  of  a  proposed  rule  to  list 
L — Taxa  added  to  the  Lists  of 
Endangered  or  Threatened  Wildlife 
and  Plants. 
M — ^Taxa  mistakenly  included  as 
candidates  in  the  last  notice  of 
review. 
N — ^Taxa  that  on  the  basis  of  ciurent 
taxonomic  understanding  do  not  meet 
the  Act's  definition  of  "species." 
X — ^Taxa  that  are  believed  to  be  extinct 
The  colunms  describing  lead  r^ion. 
scientific  name,  femily.  common  name, 
and  historic  range  include  information 
as  previously  described  for  Table  1. 

One  XaxoD  included  in  Table  2  of  this 
notice,  Sclerocactus  brevispinut 
(Pariette  cactus),  was  mistakenly 
included  in  Table  1  in  the  1996 
candidate  notice  of  review.  Until  it  was 
described  as  a  new  species  in  1994.  S. 
brevispinus  was  included  in 
Sclerocactus  glaucus  (Uinta  Basin 
bookless  cactus),  a  threatened  species. 
Because  S.  brevispinus  was  a  part  of  S. 
glaucus  when  the  latter  species  was 
listed  as  threatened,  those  plants  now 
referred  to  as  S.  brevispinus  are  still 
considered  to  be  listed  as  threatened. 
Therefore,  including  S.  brevispinus  as  a 
candidate  in  the  1996  notice  of  review 


was  inappropriate  and  unnecessary.  To 
address  the  recent  change  in  taxonomy, 
a  proposed  rule  to  add  S.  brevispinus  to 
the  List  of  Endangered  and  Threatened 
Plants  will  be  published  in  the  Federal 
Register  at  a  later  time. 

Summary 

Over  the  past  year,  the  Service 
reviewed  the  available  information  on 
candidate  taxa  to  ensure  that  issuance  of 
a  proposed  listing  is  justified  for  each 
taxon  and  to  reevaluate  the  relative 
listing  priority  assignment  of  each 
taxon.  The  Service  undertook  this  effort 
to  ensiue  that  it  was  focusing 
conservation  eSbrts  on  those  taxa  at 
greatest  risk.  As  of  September  3. 1997. 
there  are  51  plants  and  20  animal* 
proposed  for  endangered  status;  20 
plants  and  8  «nim«1i»  proposed  for 
threatened  status;  and  107  plant  and  100 
animal  candidates  awaiting  preparation 
of  proposed  rules  (see  Table  1).  There 
are  181  taxa  that  were  classified  as 
either  proposed  for  listing  or  candidates 
in  the  1996  notice  of  review  that  are  no 
longer  classified  in  those  categories  (see 
Table  2). 

Rayet  iar  Iniwrmation 

The  Service  herri>y  requests  that  any 
further  information  on  the  taxa  named 
in  this  notice  be  submitted  as  soon  as 
possible  or  whenever  it  becomes 
available.  Especially  sought  is 
information: 

(1)  indicating  that  a  taxon  should  be 
removed  from  this  list; 

(2)  indicating  that  a  taxon  not 
included  in  the  notice  should  be  added 
to  the  list  of  candidate  taxa; 


(3)  recommending  an  area  as  critical 
habitat  for  a  candidate  taxon,  at 
indicating  that  a  proposal  of  critical 
habitat  would  not  be  prudent  for  a 
taxon; 

(4)  documenting  threats  to  any  of  the 
included  taxa; 

(5)  describing  the  immediacy  or 
magnitude  of  threats  fafiM  candidate 
taxa; 

(6)  pointing  out  taxonomic  or 
nomenclatiiral  changes  for  any  of  the 
taxa; 

(7)  suggesting  appropriate  common 
names;  or 

(8)  noting  any  mistakes,  such  as  erron 
in  the  indicated  historical  ranges. 

AadkocB 

This  notice  was  compiled  from 
evaluations  by  staff  biologists  in  the 
Service's  Regional  and  Ffeld  offices.  It 
was  compiled  and  edited  by  Dr.  Joan 
Canfield.  Martin  Miller.  Dr.  Joy 
Nicholopoulos.  and  Dr.  George  Drewiy 
of  the  Service's  Headquarten  Office. 

Lisl  of  Sub^Gls  ia  50  Cn  Part  17 

Endangered  and  threatened  specias. 
Exports.  Imports.  Reporting  and 
recordkeeping  requbnnents. 
Transportation. 

Andioiity 

This  notice  is  published  under  die 
authori^  of  the  Endangered  Species  Act 
(16  U.S.C  1531  etseg.). 

Dated:  September  3. 1907. 
lafliis  Rappqport  Claik, 
Dinctor.U.S.  Fish  and  Wildl^SerricB. 


Table  i  .—Candidate  and  Proposed  Animals  and  Plants 


status 

Lead 
re- 

Scientilic name 

Faini^ 

CdfiMnon  nante 

Cato- 

Pri- 

Historic  range 

Oory 

oflly 

gion 

Mammals. 

C  ..... 

3  ... 

R1  .. 

Dipodomys  memami  pannts . 

1    1,1*11  i      1  IMiW'llll  11 

1  NAINLMiijiutfe    M 

Kangaioo     rat,     Sar^    Bemertno 

Merriam's. 

U.SA.(CA) 

C 

3  ... 

R1  .. 

EmbaOonura  semicaudata 

Emballonuridae  ..... 

Bat,  sheath-tailed  (Aguijan,  Amer- 
ican Samoa  pops.). 

U.SA  (AS.  GU,  MP 
(Aguiian)) 

C(w) 

3  ... 

R6.. 

Lynx  canadensis 

F6NCMI0  .••••••••.•.•M*.* 

Lynx,  Canada  (contiguous  U.S. 
pop.). 

U.SA  (CO,  ID,  ME, 
MA.  Ml,  MN,  MT, 
NH,  NY.  OR.  PA 
UT.  VT.  WA  WI, 
WY) 

C 

3  ... 

R1  .. 

Neotoma  fuadpes  nparia .... 

Muridae 

Woodrat,  riparian  («San  Joaquin 
Valey). 

U.SA  (GA) 

PE  .. 

12 

R1  .. 

CMS  canadensis  cremnobates 

Bovklae 

Btgtxim  sheep  (Peninsular  Ranges 
pop). 

U.SA  (CA).  Mexico 

C 

3  ... 

R4.. 

Pemmyscus  poHonotus  peninsutaris 

Muridae r. 

Mouse,  SL  Andrew  beach 

U.SA(HJ 

C(w) 

3  ... 

R1  .. 

Ptempta  mariannus  mariannua  

Pleropodidae  

Bat,  Mariana  fruit  («Mariana  flying 
fox)     (Aguqan.     Tinian,     Sa^san 

U.SA  (MP) 

C 

3  ... 

R1  .. 

SofBx  omatus  refcfus 

Soriddaa 

Shrew,  Buena  Vista  Lake  ornate  — 

U.SA  (CA) 

C 

3  ... 

R1  .. 

Spemtophilus  bmnneus  txunnaus  ... 

Sciuridaa 

Squirrel,  Northern  Idaho  ground 

U.SA  (ID) 

C 

3  ... 

R1  .. 

SyMlagus  bachmani  riparius 

Leporidae 

Rabbit,  riparian  brush 

U.SA  (CA) 

49402 
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Table  1 . — Candidate  and  Proposed  Animals  and  Plants— Continued 


status 


Cate- 

9«y 


Pri- 
ority 


Lead 
re- 


Scientific  name 


FtHniy 


Common  name 


Historic  range 


cm 

C(w) 


RE 


12 
9  .. 


Y 

C 
C 


2.„ 


3 
3 


C 

C 

C  ..... 
C..„. 

PE  .. 
PT... 


C(w) 
C  ..... 

PE  .. 

PT„. 

C(w) 

C(w) 

C  ..... 

C(w) 

C(w) 

C(w) 

C(w) 

Y..„. 


C 
C. 
C. 
C. 

C 
C. 

PE 
C... 


5 
6 

6 
6 

3 
3 


5 
3 

3 

6 

8 
3 
2 
3 
6 
9 
2 


R4 
R6 


R6 


R6 


R1 
R1 
R7 


R1 

R1 
R1 

R1 
R1 

R1 
RS 


R2 
R2 

R1 

R3 

R1 
R6 
R2 
R6 
R6. 
R1  . 
R1  . 
R6. 


R1 
R2 
R2 
R6 

R1 
R2 

R6 
R6 


Osus  amencanus /londanus . 


/jiynf  hudsonkis  pntM 

Bmos. 

Cftaracfnius  montanus  . 


Chasiempis  sandwichensis  gayi .... 
Chasiempis  sandwichensis  bidus  . 
Diomedea  atoatrus 


GaMcokjmba  slairi . 

OrBomystis  bakdl ... 
Ptxzana  tubuenaia . 


Pttkkjpus  psfousS  perouai 

Zoaterops  conspieHtata  rotansia 

Reptiles. 

Amiata  pukshta  ntgta  .~....~.>~~. 

doviMiiys  muhlanbaiyK  „......«._. 


Graptemys  caghl 

Kinostefnon 

longifemorale. 
Masboophia  lateralis  euryxanthua 


NanxMa  sipedon  inaulanim ... 

Amtsystoma       caKformenae 

bghnumc). 
Bufo  boraas  boraaa 


(-A. 


Rana  ctwicahuansis 


Rana  lutaivenths  (formerty'incl.  in  R. 

pretiass/). 
Rana  luteiventris  (formerty  Irx:!.  in  R. 

prattossi. 
Rana  luteivantris  (formerly  ind.  in  R. 

pretiosa). 
Ranapretiosa „ 


Rana  prsflbsa  (3  pope.,  not  West 
Coast). 

Fishes. 

Catostomus  santaanae . 

Cyprinodon  pecosensis 

Dionda  diaboM „.. 

Etheostoma  cragini 


GMa  Mcofor  vaocaceps 
Giaintennada  


kjtjchthys  phlegethontis 

Atac/Aytepsts  (-HybopaiB)  gaMda 


UrsidM  . 
Canidaa 


Zsponktoe  .._.». 
Charadriidae 

***  see  *** 

Musicapidae  ...« 
Diomedeidae. 

Cokimbidae ....... 

FnnQiHidae  

KaMQae  .......»•••< 

Cotumbidae  ....... 

Zosteropidae 

AnnieKdae 

-Emydktee 

Emydhtae 

Kinostemidae 

Colut)ridae  

Coiubridae  

Ambystomatidae 

Bufonidae 

Ranidae  

Ranidae  

Ranidae  

RttMae  

Catostoidae 

Cyprinodontidae 

Cyprinidae 

Pefcidae 

Cyprinidae 

Cyprinidae „ 

Cyprinidae 

Cyprinidae 


Bear,  Florida  black  

Fox,  switi  (U.S.  pop.) .. 


Mouse,  Preble's  meadow  jumping 
r  Hjver,  moumam  ..*..*............,.....*.., 


Chaaianipis  sand¥¥ichansis  ibidus . 

Elepaio.  Oahu 

AlMlross.  short-taflad  (U.S.  pop.) 


Dove,    friend^r    ground    (American 

Samoa  pop.). 

Creeper,  Kauai  „ 

Crake,  spotless  (American  Samoa 

pop.). 

Dove,  many-colored  fruit 

White-eye.  Rota  bridtod 

Lizard,  black  legless 

Turtle,  bog  (northern  pop.) 


Turte,  eagle's  map ...„„.. 

Turtle,  Sorwyta  mud 

Wtiipanake    (-striped    raoer),    Ala- 
meda. 
Snake.  Lake  Erie  water 

Salamaixter,  California  tiger 

Toad,  boreal  (soutliem  Rocky  Mourv 

tain  pop.). 
Frog.  Chiricahua  leopard 

Frog,  Cohjmbia  spotted  (formerly 
spotted)  (Wasatch  Front  pop.). 

Frog,  CdumtNa  spotted  (forrnerty 
spotted)  (West  Desert  pop.). 

Frog,  Columbia  spotted  (formerly 
spotted)  (Great  Basin  pop.). 

Frog,  Oregon  spotted  (formerly  spot- 
ted frog  (W.  Coast  pop.)). 

Rana  luteiventris  (3  pops.). 


Sucker,  Sfurta  Ara 

Pupfish.  Pecos  

Minnow,  Devils  River 

Darter,  Arkansas 

Chub,  Cowhead  Lake  tui 
Chub,  Gila 

Chub,  least 

Chub,  sturgeon 


U.SA  (AL,  FL.  GA) 
U.SA  (CO.  lA.  KS. 

MN,  MT,  ND,  NE. 

NM.  Ol^  SO.  TX. 

WY) 
U.SA  (CO,  WY) 

Ni>CO.  KS,  MT.  ND, 
NE,  NM.  OK.  SD, 
TX.  UT,  WY;  V-AZ. 
CA.NV,  Mexico 

U.SA.  (HI) 

North  Pactfk:  Ocean— 

U.SA  (AK.  CA,  HI. 

OR,  WA),  Canada. 

Japan,  Russia 
U.SA  (AS) 

U.SA  (HO 
U.SA(AS) 

U.SA  (AS) 
U.SA  (MP) 

U.SA  (CA) 

U.SA  (CT,  DE.  GA. 
MA.  MD,  NC.  NJ, 
NY,  PA.  SC,  TN,  VA) 

U.SA(TX) 

U.SA  (AZ),  Mexk» 

U.SA  (CA) 

U.SA  (OH).  Canada 

U.SA(CA) 

U.SA  (CO.  NM.  WY) 

U.SA  (AZ.  NM).  Mex- 

kx> 
U.SA  (UT) 

U.SA(UT) 

U.SA  (ID.  NV,  OR) 

U.SA  (CA  OR,  WA). 
Canada 


U.SA  (CA) 
U.SA  (NM,  TX) 
U.SA  (TX),  Mexico 
USA  (AR,  CO,  KS, 

MO,  OK) 
U.SA  (CA) 
U.SA  (AZ,  NM),  Mex- 

kx> 
U.SA(UT) 
U.SA  (AR,  lA,  IL.  KY, 

KS,  LA.  MO.  MS. 

MT.  NE,  ND,  SD. 

TN.  WY) 
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TABLE  1  .—Candidate  and  Proposed  Animals  and  Plants— Continued 


status 


Cate- 
gory 


Pri- 
ority 


Lead 
re- 
gion 


Sctentifk:  name 


raniy 


Common  nam* 


Historic  ranga 


C. 

PE 
C... 


C 

PT... 
PT... 


PT... 
PE  .. 


C 

Y 

C(w) 


PE  .. 
PT... 
PT... 
PE  .. 
PE  .. 

PE  .. 

PE  .. 

C 

C(w) 

C.™ 
C  ..... 
PT... 
C  ..... 
Y  ..... 
C  ..... 
C  ..... 
G™. 
C... 
C  ..... 

C.™ 

C.„.. 
C ..... 
C  ..... 
C>... 
C»» 
C ..... 
C(w) 

C(w) 

C™.. 

C  ..... 
CM 

C<w) 


2  ... 

2  ... 

2  ... 

3  ... 

2  ... 

9  ... 

9  ... 

3  ... 

5  ... 
9"!! 


7  . 
11 

5  . 
5  . 
7  . 
2  . 


2  . 
2  . 
2  . 
2  . 
2  . 
2  . 
8  . 

11 

2  . 

5  . 

11 

11 


R6.. 

R2.. 

R6.. 

R1  .. 
R1  .. 
R5.. 

R1  .. 
R1  .. 


R4 
R6 
R6 


R4 
R4 
R4 
R4 
R4 

R4 

R4 

R3 
R2 

R4 
R4 
R1 
R1 
R2 
R4 
R4 
R4 
R4 
R4 

R6 

R1 

R1 

R1 

R1  . 

R1 

R1  . 

R2 

R2. 

R2. 

R4. 
R2. 

R2. 


Maahybopais  (mHybopaia)  meeki 

Nouvpts  QtranM  ••.•••••••••^••••m......... 

Notropis  topeka  (^triaHa) 

Oncorhynchus  (^Sakno)  myidaa  st 

Pogonichthya  maarolepidotua 

Salmo  salar „ 


Sah/aKnus  oonlhjentus 

SalveKnua  conlkjantus 

Scaphirhynchus  suttkuai 

ThymaHus  arcOcus  montanua „. 

ThymaUus  arcHcua „. 

Clams. 

AmtJiema  nsisferv  (I.  Lea,  1858)  

EKptk)  chipolaenais  (Walker.  1905) 
EIHiDtadisus  sktatianus  (1.  Lea,  1840) 
LampaHis  subangulata  (1.  Laa.  1840) 
Madionidus    penidnatua    (I.     Lee. 

1857). 
AdaiiorNdkJS  silniipsorManus  (Walcer, 

1905). 
Ptaumbanta  pyriforme  (I.  Lea,  1857) 

Smmls. 

Antrobia  cti^van  (Hubricht.  1971) 

AssirTMnaa  pecos  Taytor,  1987 

Campeloma  decampi 

Ebmia  crenateHa  (I.  Lea.  1860)  

Erinna  newcombi 

Eua  zabrina 

TontaUceaa'  spp. 

Leptcads  vnpla  (Anthony,  1855)  

L6|p«cuc»  picata  (Conrad.  1834)  

Lapkxda  taeniata  (Conrad.  1834) 

Lepyrium  9howalteri{\.  Lea,  1861)  ... 
Uoplax   cydoatoma/onnia   (I.    Laa, 

1841). 
OraoheUx  paripherica  waaalchenaia 

Ostodas  Ltrigatua 

Partula  giJba 

Partula  langfordi ^ 

Partula  radnlata ...^ 

PartuUna  semicarinaita ..._...^ 

Parfufina  vaiatais 

Pyrgukipaia  ("TonMicella") 

oftt^padarae  Taytor,  1987. 
Pyrgukjpeis    (•"Fontetcella'^    gtaa 

Taylor,  1987. 
Pyrgukipaia      moniaont     Hershler. 

1988. 

Pyrgukipaia  psctiyta  „ ... 

Pyrgukipaia  (mToMaSoatar) 

nawtManaiaTBilflor,  1987. 
Pyrgukipaia  (•"Fontakoatar) 

thannaisTaytof.  1967. 


Cyprinidae ... 


Cyprinklae 

Cyprinidae 

Saknonidae  ... 

Cyprinktee 

Sahnonktae  ... 

Sabnonktae  „. 

Sabnonktee  ... 

Adpenseridae 
Saknonklae ... 

UnkxMae 

Urnonkfae 

Unionkfae 

Unkmklae . 

Uroorudae 

UnkxNdae  

Uraoradae  „.... 

Hycjkobiklae  ... 
Assiminektee 

Vrviparxfae  .... 
Pleuroceridae 
Lymnaektae  .. 
PwtuHdae 

Pleuroceridae 
Pleurocerkfae 
Pleuroceridae 
HydrotMdae  ... 
Viviparidae  .... 

OreoheHcktae 

Polaridae  . 

ranuHoaa  .„... 

PartuHdaa 

Pwtuiktee 

Achatineliklae 
Achatinellklae 
Hydrobiklae  ... 

nyoroonaae ... 

Hydrobiklae... 

Hydrobiklae  ... 

■  ■     ■  -»-*t^  — 

I  lyuiuuiiaaB  ». 


Chub,  swkMin 


Shbiar,  Aikanaas  River  (native  pop. 
only). 

TrouL  McCkxjd  River  radband 

Splittail,  Sacramento  _ „.„.„ 

Salmon,  Atlantk:  (distinct  pop.  in  7 
Maine  rivers). 


Trout,  bud  (Cokjmbia  R.  pop.) 


Trout,  bull  (Klamalh  R.  pop.) 


Sturgeon,  Alabama 

TTiymaius  arcticus 
Graylir)g,  Arctic  (Upper  Missouri  R. 
Ikjvial  pop.). 

Mussel,  fat  three-ridge 

Slabshell,  Chipola 

Bankciimber,  purple .^ 

Pocketbook,  shinyrayad  ...__...~.._. 
Moccaskishell,  GuM 

Moocasknhen,  Ochtodconee 

Pigtoe.  oval ....».«.......»..__.».......... 

Cavesrwil,  Tumbling  Creek 

Snail.  Peoos  aaeimMiaa 

Campeloma,  slender  .....;..._««„_... 

EUmte,  lacy  

Snail,  Newcomb's ~. 

SraH,  Tutuila  tree 

Pyrgukipaia  (-•^ontahcaka'i  app.  ... 

Rodcsnail,  round 

RocksnaU,  pWcide .....__._.......»........ 

RocksnaH,  painted 

Pebblesnail,  flat 

Lioplax,  cykndncfll  ...••..a«..m.....h..*».. 

IMounlainsnail,      Ogden      Deeeret 
(-Ogden  Rocky). 

WISI .....M...M....M*.«»».**...... 

SnaH,  humped  tree  .._— _— _ 

Snail,  Langfonfs  tree  ...».._..->^. 

Snail,  Guam  tree ^ 

SnaM,  Lanai  tree  or  pupu  kani  oe 

Snail,  Lanai  tree  or  pupu  kani  oe 

Springsnail,  Chupadera 

Springsnai,  Gila  . 

Springsnail,  Page 

SnaU.  armored 
SpriogsnaN,  RoMval 

Holspringsnai,  New  Mexico 


U.SA  (AR,  lA,  IL.  KS. 

KY,  LA,  MO,  MS, 

MT,  NE,  ND,  SD, 

TN) 
U.SA  (AR,  KS,  NM. 

OK,TX) 
U.SA  (lA,  KS,  MN, 

MO,  NE,  SD) 
U.SA(CA) 
U.SA(CA) 
U.SA  (CT,  MA.  ME. 

NH,  Rl).i 


Europe 
U.SA  (CA.  ID.  MT, 
14V.  OR.  WA).  Can- 


U.SA  (CA.  ID,  MT, 
NV.  OR,  WA),  Can- 


USA  (AL.  MS) 

U.SA  fl^rr.  WY) 


U.SA  (FL.  G/^ 
U.SA  (AL.  FL) 
U.SA  (AL,  GA.  FL) 
U.SA  (AL.  FL.  GA) 
U.SA  (AL.  FL,  GA) 

U.SA  (FL.  GA) 

U.SA  (AL.  FL.  GA) 

U.SA  (MO) 
U.SA  (NM.  TX).  Mex- 
ico 
U.S.A.(AL) 
U.SA  (AL) 
U.SA  (HI) 
U.SA  (AS) 

U.SA(AL) 
U.SA(ALy''  . 
U.SA  (AL) 
U.SA(AL) 
U.SA  (AL.  GA.  LA) 

U.SA(UT) 

U.SA  (AS) 
U.SA  (GU,  MP) 
U.SA  (MP) 
U.SA  (QiA 
U.SA(HI) 
U.SA  (HI) 
U.SA(NM) 

U.SA(NM) 

U.SA(AZ) 

U.SA(AL) 
U.SA(NM) 

U.SA(NM) 
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Status 


Cate- 
gory 


Pri- 
ority 


Lead 
re- 
gion 


C...-. 
PE  .. 

C 

C 

C  ..... 
C(w) 
C 

C 

C 

C 

C 

C 

C 

C  ..... 
C  ..... 

C 

c 

c 

C..-. 
c  ..... 

c 

c 

PE  .. 

C 

C 

PE  .. 
C  ..... 

C 

C 

Y>™ 

C  ..... 

c 

c 

c 

c 

PE  .. 
PE  .. 
PE  .. 

C 

C 

C  ..... 
C  ..... 

PE  .. 

C 

PE  .. 

C 

PE  .. 

C 

PE  .. 
PT... 


2- 

2  . 

5  . 

2  . 

5  . 

11 

5  . 

3  .. 
2  .. 
2  .. 
2  .. 
2  .. 
2  .. 
2  .. 
2  „ 
2  .. 
2  .. 
2  .. 
2  .. 
2  .. 
2  .. 
2  .. 

2  .. 

3  .. 
3  .. 
2  .. 
2  .. 

2  .. 

9  .. 


5  . 
S  . 
3  . 
3  . 

1  . 

2  . 
11 

1  . 

2  . 

2  . 

1  . 

2  . 

11 
2  . 
8  . 
2  . 
8  . 


R2 

R1 
R2 

R2 

R6 

R2 
R2 
R2 

R6. 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R2. 
R1  . 
R1  . 
R1  . 
R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 
RS. 
R1  . 
R1  . 
R2. 
R1  . 
R6. 

R1  . 
R2. 

R3. 
R1  . 
R2. 

R1  .. 
R1  .. 
R2  .. 
R1  .. 
R1  .. 


Scientific  name 


Pyrgulopsis     thompaorU     Hershler, 

1988. 

Samoana  fragUis 

SonofeOa  eremita  (Pilstxy  &  Ferris, 

1915). 
Sonoreta  macrophaUus  Fairbanto  & 

Reeder.  1980. 
Slaonicola      bonneviKensis      (Call, 

1884). 
Tryonca  adamar7(lin8  Tayior,  1987  .... 

Tryonia  kosteriJeytor,  1987 

Tryonia  stocktonensis  Ti^ior,  1987 

Insects. 

Cicindela  Mmbata  ai)i8aima 

Drosaf)hila  agkua 

Dmsophila  attigua  

DmsophUa  driferens 

Dmsophila  (Mgressa 

DrosofjhMa  hemipeza 

DrosophHa  heteroneura „_..... 

DrosophUa  montgomeiyi „.... 

DroaophUa  miM _..._». 

DmaophUa  musaphia 

Dmsophia  neodm/iaataa 

DfooophMa  obatai 

Drosophia  ochrobaais 

DrosophHa  substenoptera  

Drosophda  tarphytrichia 

Hatenknis  cotruilonala 

Hypolmmas  octucula  mariannanaia  .. 

k^arida  icanoides  fenderi 

Manduca  blackbumi 

Megalaghon  leptodemus 


Aifcigafagrwn  nesiotes 


klagalagrion 

nigrolineatum. 
Mogalaghon  nigrokneatum 

Mogalagrion  ooeanicum  ... 

Magalagrion  pacHkun 


nigrohamatum 


Uegalagrion  xanthomelas 


Pttaaogramma  sp 

Paeudanophthatmus  holskigari 

Speyaria  caUippe  caHippe 

Spayana  zerene  behrensk 

Stygopamus  comaiensis 

Vagrans  egestina 
Zaitzevia  thermae 

Arachnios. 
Adakxosa  anops . 


Cicurina  wartoni 

Crustaceans. 

Gammarus  acherondytes .. 

Spelaeorchastia  koktana 

Siy^otvomus  (Stygonectos)  pecki 

FuDWERiNG  Plants. 

^^TDTMa  alpkia  

Acanthomintha  ikcHoka 

Attkjm  goodcMngk  

AJKutn  tnunzM „ 

AMkMti  tuokjnmanaa  ... 


Family 


hlydrobiidae 


Partulidae 

Heimirrttioglyptidae 

Heiminthoglyptidae 

Lymnaeidae 

Hydrobtidae 

Hydrot)iidae 

Hydrobiidae 

Oirinflnlifirin 

Drosophilidae 

Drosophilidae 

Orosophilldaa 

Drosophilidae 

Orosophilidae 

Drosop^ilidae 

Drosophllidae 

OrosopMlidae 

Orosoptiilidae 

Orosophilidae 

OrosopMlidae 

Drosophilidae 

Drosophllidae 

Drosophllidae 

Eknidae 

Nynv)halidae 

Lycaanidae  - 

opningioae 

Coenagnonidae  .... 

Coenagrionidae  .... 

Coenagnonidae  .... 


Coenagrionidae 

Coenagrionidae 

Coeruigrionidae 

Tephritidae 

Carabidae  

Nymphalidae  .... 
Nymphaiidae  .... 

Dryopidae  

NynipiiaKiae  ... 
Bmioae  .»....„_. 

Lycoeidaa 

DidynSae 

Qammaridae 

TaUridae 

Ciangonyciidae 

Nyctaginacaae  . 


Comnwn  name 


SpringsnaH,  Huachuca ~ 

SnaH,  fragile  tree  

Talussnail,  San  Xavier 

Talussnail,  Wet  Canyon  

Pondsnail,  Bonneville  (-fat-whorled) 

Snail,  Diamond  Y  Spring 

Tryonia,  Koster's 

Springsnail.  Gonzalee 

Beetle.  Coral  Pink  Sand  Dunes  tiger 

Pomace  fly,  (no  common  name)  

Pomace  fly,  [no  common  name]  

Pomace  fly,  (no  common  name]  

Pomace  fly,  [no  common  name]  

Ponrface  fly,  [no  common  name]  

Pomace  fly,  [no  common  name]  

Pomace  fly.  [no  common  name]  

Pomace  fly.  [no  common  nanoe]  

Pomace  fly,  [no  common  name]  

Pomace  tty,  [no  common  rtame]  

Pomace  fly,  [no  common  name]  

Pomace  fly.  (no  common  name]  ...... 

Pomaoe  Hy.  (rx)  common  name)  

Pomace  fly.  (no  common  nam^  

Beetle.  Comal  Springs  riffle 

Butterfly,  Mariana  eight-spot  ^ 

Butterfly,  Fender's  blue  

Moth,  Blackburn's  sphinx  

Damselfly,        crimson        Hawaiian 

(-leptodemas  megalagrion). 
Damselfly.    flying   earwig    IHawaiian 

(«nesk>tes  megalagrion). 
Damselfly.       btacMine       Hawaiian 

(>t)iaci(tlne  megalagrion). 
Megaiagrion  ni^ro/Mmafum 

olffntnaatunt 
DamaelWy,       ocaank:        Hawaiian 

(>oceanw  megalagrion). 
Damselfly.         Pacifk:         Hawaiian 

(•PacifK  megalagrion). 
Oamsellly.     orangebiack     Hawaiian 

(-orarxiebiack  megalagrion). 

Gall  fly,  Po'olanui 

Beetle.  Holsinger's  cave  .„ „ 

Butterfly.  CaHippe  silverspot 

Butterfly,  Behren's  silverspot  ...„ 

Beetle.  Comal  Springs  dryopkl .^ 

Butterfly.  Mariana  wandering 

Beetle,  warm  springs  zaitzevian  riffle 

Spktor,  Kauai  cave  woM  or  pe'e  pe'e 

matca  'ole. 
Spkler,  Warlon's  cave 

Amphipod,  Illinois  cave _ 

Amphipod,  Kauai  cave  

Amphipod,  PeciCs  cave 

Ramshaw  Meadows  sand-verbena  .. 

San  Diego  Ihommint 

Goodding's  onwn 

Munz's  onmn  ^ 

Rawhkte  Hill  onkMi .>. 


range 


U.S>.  (AZ),  Mexk» 

U.SJL  (GU.  MP) 
U.S.A.  (AZ) 


U.SA  (AZ) 

U.SJi.  (UT) 

U.S>.(TX) 

USA  (NM) 

U.SAfDQ 

U.S.A.  (UT) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.SA  (HI) 

U.SA  (HO 

U.SA  (HI) 

U.SA  (Hi) 

U.SA  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 

USA.  (HI) 

USA.  (HO 

USA  (HO 

USA  (HO 

USA  (HO 

U.SAfTX) 

U.SA  (GU.  MP) 

U.S.A.  (OR) 

U.SA  (HO 

USA  (HO 

U.SA  (HO 

U.SA  (HI) 

U.SA  (HO 

U.SA  (HO 

U.S.A.  (HI) 

U.SA  (HO 

U.SA  (VA) 

U.SA  (CA) 

U.SA  (CA) 

U.SAfTX) 

USA  (GU.  MP) 

U.SA  (MT) 

U.SA(HO 

U.SA(TX) 

U.SA  OL) 

U.SA  (HO 

U.SA(TX) 

U.SA  (CA) 

U.SA  (CA).  Mexk» 

U.S.A.  (AZ.  NM) 

U.SA  (CA) 

U.SA  (CA) 
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OiOl 

lUB 

Lead 

Cate- 

Pri- 

re- 

gk)n 

flonr 

ority 

PE  .. 

3  ... 

R1  - 

PT... 

8  ... 

R1  .. 

C 

5  ... 

Rp.. 

PT... 

8  ... 

R1  .. 

PT... 

2  ... 

R1  .. 

PT... 

2  ... 

R1  .. 

C..-. 

2 :.. 

R1  .. 

PE  .. 

5  ... 

R1  .. 

C 

2  ... 

R6  A 

C..„. 

8... 

R6.. 

C 

3  ... 

R6.. 

C..„. 

2  ... 

f^O  >■ 

PE  „ 

2  ... 

R1  .. 

PE  .. 

9  ... 

R1  .. 

PT... 

9  ... 

R1  .. 

PE  .. 

9  ... 

R1  .. 

PT„. 

3  ... 

R1  .. 

PE.. 

9  ... 

R1  .. 

C_... 

12 

R1  .. 

PE  .. 

3  ... 

R1  .. 

C™. 

2  ... 

R6.. 

PE  .. 

8  ... 

R1  .. 

PE  .. 

3  ... 

R1  „ 

PE  „ 

2  ... 

R1  .. 

C 

3... 

R1  .. 

C-... 

6  ... 

R1  .. 

PT... 

2  ... 

R1  .. 

PE  - 

2  ... 

R1  .. 

0  ..... 

8  ... 

R1  .. 

PE  .. 

2  ... 

R1  .. 

C  ..... 

2  -. 

R1  .. 

PE  .. 

2  ... 

R1  .. 

PT... 

7  ... 

R1  .. 

C  ..... 

5  ... 

Re.. 

C  ..... 

11 

R1  _ 

PT>. 

2  „. 

R1  _ 

C--. 

2  ... 

R2.. 

0 

2  ... 

R4.. 

PT... 

2  ... 

R1  .. 

C_... 

9... 

R1  _ 

C 

3  ... 

R1  „ 

C  ..... 

5„. 

R2.. 

PE  _ 

6  ... 

R1  .. 

C  ..... 

2  ... 

R1.. 

PE  .. 

2  ... 

R1  .. 

PT... 

8  ... 

R1  .. 

C 

3  ... 

R2.. 

PE  .. 

5  ... 

R1  .. 

PE  .. 

3  ... 

R1  .. 

C.._. 

2  ... 

R1  .. 

PE  _ 

3  ... 

R1  .. 

C  ..... 

2  ... 

R1  .. 

PE  .. 

2  ._ 

R1  .. 

Scientific  name 


Ak)pecuru8  aequalis 

sonomensis. 
Arabis  fohnstonk ..,. 

Afabis  pusMa 

Aictostaphykx  mytHfoBa .»— .. 

ArctostSfjhykiB  paMda  

Annaria  ursirta . 

Asleka  waiatealae  -, ..„_., 

Astragalus  dananuB „ 

Aatagakis.deeerabcus 

Astragaha  aquiaolensia 

Astragakjs         aramUkua 

ampuMariokias. 
Aatragaka  hokngrenkmm .» 
Aatagakjajaegarianus 


var. 


ooachataa. 
Astragakjs  lentighoaus  var.  mkama 
Astragakja         lentigmosus         var. 

peonanss. 
AsaagaHus        iantigHrxnus .      war. 

aesqametraJis. 
Aatragahjs        magdalenaa  -      var. 

pakaorM. 
Aatagaka  oophorua         var. 

ckikayanus. 

Astragalus  (anervar.  m -^ . 

Aatragakjs  torHpea 

Aatayatus  iricarinalus ........._.... 

Atriplex  comnata  var^  rxjtafkr 

OBv^^^O./^nwflV' 

Bkiens         campytelhaoa         aap. 

watfXNenss. 
BidlarTs  mkxantha  sap.  cfsnopftyia ... 

Brediaaa  paSda 


Gakxhortus  umpquaenata . 
CalypMdkjm  puk:Mkjm  „.. 
CanauBiia  pubaaoans  .„..._ 

CarsxaCMOto  „ 

Carpententa  eakfomka-^ 

Caatmefa  acfuariensis ;_ 

CastiUeia  cbriam 

CastWeyacinarea 

Caatita/a-etongala 

CMasbaaa  metanocaipa.. 


Camtolhua  ophkxMkia  n. 

CNorogaluni .      pupmant 

purpuraum. 
Chkmgakm  ■     ptMpumum 

nductum. 
Cknkifuga  arizonica  ..«......» 

Ckakan  hydrophiun' 

ItydraphHunt 

Ckakjnt  kmcholapiB 

OarMa  imfancate 

Clarkia  springvUlensis 

Clematis  /ursuftssvna  var. 

Oerwontia  samuetl 

Cordyianthus  moUts^tap. 

Cyanea  asplenifoha 

Cyanea  copelandK 

haleakalaensis. 

Cyanaa  etoetoensts 

Cyaneaglabra 


var. 


var. 


sap. 


Family 


BrassKaceae  . 

Eruaceae 

Ericaceae  „ _... 

Garyophyllaceaa  . 


Fat>aceaa 


Fabaceee  .......... 

Chenopodiaceae 

BertMrxlaceae  >. 
Asleraoecw .......... 


Liliaceae  «... 

Uliaoeae 

Liliaceae ........ 

Portutacaoeae 

Fatoaceae ..._..._. 
Cyperaceae  ........ 

Saxifiagaceae 

SctepbulariaQaae 
Scraphulariaceae 
Sctophulariaceae 
Scrojihulariaceae 
Rubiaceae 


Rttamnaoaae 
Uliaoeae  .>-.... 


Rarumculaceae' . 
Asteraceae „ 


Asteraceee 

OnagiBceae 

Onagraceae 

Ranunculaceae  ... 
Campanulaceae .. 
Scrophuiariaceae 
Campamilacaae... 
Campanulacaae  .. 

Campanulaceae .. 
Campanulaceae  .. 


Conunon  name 


Sonoma  akipecurus 


Johnston's  rock-creaa^. 
Small  rock-cress 
tone  manzanlta  .. 

Pallid  manzanita 

Bear  Valley  sandwort  ... 

Pa*iniu  .._. 

Clara  Huntfs  mik-vetoh 

Deeeiet  mlt-veteh 

Horseehoe  milk-vetch  >. 
Shem  milt^velctt ;._ 

Holmgren  milk-vetch ._..._„. 

Lane  Mountain  (-Cooigaidia)  nMi- 

velch. 
CoadMHa  VaNey  mik-welcb 

Shining  (>ehiay)  milkrvelcti  -.  ,   ■-..,. 
Rsh  Slough  milt-velch. 

Sodaviile  mHk-velch 

Poirson's  mlHfvolch:, 


Ctotcey^s  egg^velch 

Coestat  dunes  mUk-vetch. 
Sleeping  Ute  miik-vetoh  ... 
Tripterribbed  milk-votch  ,. 
San  Jacinto  Valley 
(-saltbush). 

Nevin's  beibeny^ ,.... 

Ko'otcQ'oiau .. 


Ko'oko'olau  .;.„- i., 

Thread-leaved  brodiaea  . 
Chinese  Camp  txodiaea . 
Umpqua  mariposa  Kiy 
Maripissa  pussy-paws . 

/iWwQWSQ  ..............i,.,... 

White  sedge  _..»........ 

Carpenteria 

Aquarius  paintt)rush-i 
Chrisrs  paintbrush  ... 
Aah-gray  painttyust) 
Tall  painttjrush 


Vail  Lalce  ceanolhus  .. 

Putpieamole 

Camaita  Canyon- areola.... 

Arizona-bugbane 

Suisun  thistle .. 

La  Graciosa  thistle  .. 

Vine  HNI  darida  _ 

SpringviHe  darida 

Arizona  leatherflower 

'Ohawai 

Soft  bird's-beak 

Haha 

Haha  _.....«.„... 

Haha  . 

Haha 


U.3A(CA) 

U.SA  (CA) 
U.SA(WY) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
JJ.SA  (HO 
U.SA  (CA) 
U.SA(UT) 
U.SA(UT) 
U.SA(UD 

U.SA  (AZ.  UT) 
U.SA(CA) 

U.SA(CA)     . 

U.SA(CA^ 
U.SA(CA) 

U.SA(CA.NVr 

U.SA  (CA) 

U.SA(MO 

U.SA(CA^ 
U.SA  (CO) 
U.SA(CA) 
U.SAfCA) 

U..SA(CA) 
U.SA(HQ. 

U.SA  (HO 
U.SA  (CA) 
U.S.A.  (CA)  • 
U.SA  (OR) 
U.SA  (CA) 
U.SA(HI) 
U.SA  (CA). 
U.SA  (CA) 
U.SA  (UT) 
U.SA  (ID) 
U.SA(CA) 
U.SA(TX) 
U.SA  (PR.  VO,  An^^ 
gua,  Barbuda.  Qua- 

flHlCHyo 

U.SA(CA) 
U.SA(CA) 

U.SA(OM 

aSA(AZ). 
U.SA(CA) 

aSA(CA) 
U.SA(GA) 
U.SA  (CA) 
g.SA(AZ) 
U.SA  (HO 
U.SA  (CA) 
U.SA  (HO 
U.SA  (HO 

U.SA(HO 
U.SA(HO 
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Table  1.— Canwoate  and  Proposed  Animals  and  Plants— Continued 


status 


Cale- 

gonr 


Prt- 
orily 


re- 
gion 


SctenUflc  nante 


Family 


Conwnon  nanw 


nmonc  ranga 


PE  .. 
C  ..... 
C  ..... 
C...„ 
C  ..... 
C™. 

c._„ 

PE  .. 
PE  .. 
PE  „ 

C  ..... 

PE  .. 

C.™ 
C 

C  ..... 

C 

PE  .. 

C..„. 
C  ..... 
PT._ 

C„... 
PE  .. 
C  ..... 
PT 
C„ 

C 
C... 

PE 

C... 

C... 

PE 

C... 

C... 

C... 

PE 

PE 

PE 

C... 

C... 

C... 

C... 

PE 

C... 

C... 

PE 

C... 

C... 

C... 

C... 

C... 

C... 

PE 

C™ 

PE 

PE 

C... 

C... 

PT. 
Y  ... 


3  ... 

2  ... 

2  ... 

2  ._ 

2  ... 

2  ... 

2  -. 

2  ... 

2  ... 
6  ... 

3  ... 

2  ™ 
6-. 

8  ... 

3  ... 

11 

2  ... 
3_ 

5  ... 
5  ... 

3  ... 

8  ... 
11 

2  .- 
8  ... 

3  ... 

2  ... 
5  ... 


R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R2.. 
R1  „ 
R1  .. 
R1  .. 
R1  _ 

R1  .. 
R2.. 

R1  .. 
R1  .. 

R2.. 
R1  .. 
R1  .. 

R1  .. 
R1  „ 
R1.. 

R2.. 
R1  _ 
R1  „ 
R1  „ 
R6„ 

R1  .. 
R6.. 

R1  .. 

R5.. 
R2.. 
R1  .. 
R1  .. 
R2.. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R2.. 
R4_ 
R2.. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R5.. 

R1  .. 
R1  .. 


Cyanaa  hamaHnora  aa(}.  hanwMora 

Cyanea  kuhihewa ~ „. 

Cyanea  ottusa ...,...,...^ 

Cyrtandn  (Kpea  

Cyrtandra  oxytapha >_.„.»_..«. 

Cyrtan^  aassUs  ....„«««..».....^...„. 

CMm  lantaGutaidat  ..........__.._.„.^ 

Da^)hiniutn  bakari  „...__._...^.„.„„. 

Da^phinuni  lutaiMn  .......„...._.„ 

Dubauda  piantagirma  sap.  humUa  ... 
Dubauba         planlaginea         asp. 


Campanuloeeaa 
Campanuiacaae 
Campanulaceae 


Ranuncuiacaaa 
Ranunculaoeaa 

Asteracaas 

Asteracaaa 


Dudlaya  stokonHara ._ 

EcMnomasfus    aradocemrua 


Erigann  haiaHictis  - , 

Erigann  dacunbana 

dacumbans. 

Lngann  larnnonU _ 

Enodktyon  capdatunt ..„_ 

Eriogonum     apricum     (ind. 

aprioum  &  pnabatun^. 

Etktgonuin  aigophyHum _„... 

Eriogonum  katoggH _„..... 

Eriogonum  kannadyi 

austromontanum. 

Fastuca  Hgutata  „ 

Fremontodendron  maidcanum . 

FrUMaria  gentneri 

FrtOtaria  striata 

Gaura  neomaxicana 

coloradensis. 

Geranium  kauaiense 

Gfia  caespitosa 


Asteraceae 


vars. 


var. 


HydrophyNacaaa 
Polygonacoas  .... 


Polygonacaae 
Polygonacoaa 
Polygonaoeaa 


sap. 


Hadyota    achlechtendahliana    var. 
famyL 

Hatenium  vkgkiicum ...._ .. 

HaHanthus  paradoxus 

Hemizonia  conjugens . „ 

Hemizoma  increaoens  aap.  vAosa  ... 

Hibiscus  dasycalyx  .._ 

Holocarpha  macradania .„.„ 

Ksnatoa  kahodawenaia 

Labordm  Unifoiia  war.  lanaienala 

LabunMa  trUkxa  

Lathywa  biKoiua _...»...>...„_. 

LaawofMUftfM  taxtna  .»»...«..„........ 

LasguaraAa  stonensts 

Lasqaerata  thamnophUa 

LMkMn  pardaHnum  sap.  pHkkienaa  .... 
Umnantfias  floccosa  sap.  gimndittoia 

LonttHum  cookH „..,... 

Lupinua  dtrinus  vat.  daKexua 

Lupinua  nipomenaia 

Lyamac/M  mnosa 

Matcopa  dogonori  . ~......._^_.„..„ 

Uatcopa  hSakaa  _....«_...„_„.„.^„. 
Molcopo  macropua  ,  nim,.. 

MeBcope  makaham  . 
MaUcopo  munroi  .„.. 
Matoapa  panioulata 

UjmukiH  ahavockS 

AfcnaRMa  imidas  sap.  Mminaa  ... 

Uyrsine  maa 

Narthedum  americanum „.. 

Mavarratta  fessaHs 

Navarratia  pHaanlha  .. „..,._..... 


Poacaaa . 


Onagraoeae  .... 

Qaraniaceae  ... 
Potamontaceae 

Rubiacaae _ 

Asteraceae 

Asteraceae 

Asteraceae 

Asteraceae 

MalvBcoao  

Asteraceae 

Fabaceae  

Ljoganiaceae  ... 
Loganiaceae  ... 

Fabaoeee  

Brassicaceae  .. 

Liliaceae 

LJnwtanttiaceaa 


Fi 

Prknutaceae 

Rulaceae  

Rutaosaa 

Rutacoaa  

Rutaceae 

Rutacoaa  

Rutaceae  „ 

Scrophulariaceae 

Lamiaceae  _ 

Myrsinaceae  


Haha  .... 
Ha'iwale 
Ha'iw^ 

Ha'iwale 

Gentry's  IndigotMsti 

Baker's  lailtapur 

YeNow  larkspur 

Na'ena'e 

Na'ena'e  


Laguna  Beach  liveforsvar . 
Acuna  cactus 


Basalt  daisy 

WiHamette  daisy 


Lemmon  leabane 

Lompoc  yertM  santa  _ 

lone  buckwtieat  (-Irish  HM  txjcic- 


Sulphur  Springs  buckwheat 

Red  Mountain  txickwheat 

Southern  mountain  wid  buckwheat 

Guadalupe  fescue 

Mexican  nannet)ush 

Gentner's  fritHlaria  (-Missnrvbeils)  . 

Greenhorn  adobe-iiy 

Cotorado  butterfly  plant „ 


Nohoanu  

Wonderland    aiice-fk>wer 
VaOeygilia). 


(-Rabbit 


Virginia  sneezeweed 

Puzzle  sunflower 

Otay  tarplant 

Gaviota  tarplant 

Neches  River  roae-maHow  

Santa  Cruz  tarplant  

Kohe  malama  maiama  o  Kanatoa  .~ 

Kamakahaia , 

Kantakahala .—„«. 

Two-flowered  laihyrus         ,,,-i,,u.'. 

Texas  golden  gladecress  :i 

Stones  River  bladderpod ..... 

Zapata  Uaddarpod 

PMWn  Marsh  lily  

Large-flowered  wooly  meadowfoam 

Cook's  kxnatium , 

Mariposa  lupirw  .... 
Nipo«TK>  Mesa  lupirte . 


Alani 
Alwii 
Alani 
Alani 
Alani 

Ai^ ^ „!„._.!! 

Kelso  Creek  monkey  lower 

WWowy  monardelle 

Kolea  

Bog  asphodsl  


Spreading  navarretia 

laucocep'iali 


USA  (HO 
U.SA  (HO 
U.SA.  (HO 
U.SA  (HO 
U.SA  (HO 
U.SA  (HO 
U.S.A.  (AZ) 
U.S.A.  (CA) 
U.SX  (CA) 
U.SA(HO 
U.SA(HO 

U.SA(CA) 
U.SA  (AZ).  Maxk» 

U.SA  (WA) 
U.SA(OR) 

U.S.A.  (AZ) 
U.SA  (CA) 
U.SA(CA) 

U.SA(NV) 
U.SA  (CA) 
U.SX  (CA) 

U.SA  (TX),  Mexkx) 
U.SA  (CA),  Mexkx) 
U.SA  (OR) 
USA  (CA) 
U.S.A.  (CO.  NE.  WY) 

U.SA  (HO 
U.SA  (UT) 

U.SA  (HO 

U.SA  (VA) 
U.SA  (NM.  TX) 
U.S.A.  (CA) 
U.SA  (CA) 
U.SA(TX) 
U.SA  (CA) 
U.SA  (HO 
U.SA  (HI) 
U.SA  (HO 
U.SA  (CA) 
U.SA(TX) 
U.S.A.  (TN) 
U.SA  (TX) 
U.S.A.  (CA) 
USA  (OR) 
U.S.A.  (OR) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (HO 
U.SA  (HO 
U.SA  (HO 
U.S.A.  (HO 
U.S.A.  (HO 
U.S.A.  (HO 
U.S.A.  (HO 
U.S.A.  (CA) 
U.S.A.  (CA) 
U.SA  (HO 
U.SA  (DE.  NC.  NJ. 

NY.  SC) 
U.SA  (CA).  Mexico 


FwfanJ  aaghtT  /  Vol.  62,  No.  182  /  Friday,  September  19,  1997  /  Proposed  Rules  49407 


Table  l .— Candioate  and  Proposed  Animals  and  Plants— Contintied 


Status 


Cate- 
9ory 


PT 

C. 

PT 

C. 

C. 

C. 

C... 

C... 

C-. 


PE  .. 
C.._. 
C„... 

C 

C  ..... 

C_... 
C...„ 
C  ..... 
C...^ 

C 

PE  .. 
C_... 
PE  .. 

C 

C ..... 
PE  „ 
PE  ^ 
PE  .. 

C 

C  ..... 
C^... 
PE  „ 
C™. 
C™. 
C..-. 
C.„. 

C 

C  ..... 

C 

PE  .. 
PE  .. 
PE  .. 

C 

C  ..... 
C  ..... 

PE  .. 
C  ..... 

C 

PT... 


PE 

PE 

PT, 

C. 

0... 

C... 


Pri- 
ority 


PT... 


C 
C 
C 
C 


2  _. 

1  ... 

2  ... 
2  ... 
12 
2  ... 
11 

2  ... 
6  ... 

2  ... 

5  „. 

5  ... 
5... 

2  ... 
11 

5  .„ 

2  ... 

2  ._ 

2  „. 

2  ... 

8  ... 
2  ... 
2  _ 
2  ... 
2  ... 
2  ... 
2  ... 
2  ... 

2  ... 

3  ... 
2  ... 
2  ... 
2  ... 
2  ... 

2  .- 

3  ... 
2  ... 
5  ... 

9  ... 

2  ... 

3  ... 
3  ... 


2  ... 

2  ... 

2  ... 

2  ... 

3  ... 
2  ... 
9  ... 

2  ... 

2  ... 

8  ... 

1  ... 

2  ... 
11 

3  ... 


gton 


R1 
R1 
Rt 
R1 
R1 
R1 
R2 
R2 
R2 

R6 

R6 

R6. 

R6 

R1 

R6 

R1  . 

ni . 

R1  . 
Rt  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
R2. 
Rt  . 
R2. 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 

Rt  . 

Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 
Rt  . 

Rt  . 
Rt  . 
Rt  . 
R8  > 
Rt  . 
R2. 

Rt  ., 


Rt 
Rt 
Rt 
Rt 


Suonti8c  name- 


Mavanete  seMoba  .. 
A<eeoger)es  rotonah . 
Atoina  Marraia 


Ochrosia  /latoafcatae 

Opunda  ¥ittipplei>m.  muUgenksMata 

OamoxyloHmarianr}ertaa, . 

PaKxtyiMa  conjeata „„._... 

Padkxactus  paradinei  ...._ 

Padkxactus      paobhaianua     var. 
fKkeiseniae. 

PwMocactus  wMdari 

Penstamon  detHia 

Panatemon  grahamB „ 

PanstsTTTon  scariiasus  var.  abilhjvta 

Peperomia  subpeMata 

PhaoaUa  submutica ...».....^._..... 

Phlox  Nrsuta ~ __„...^„..... 

Phytostagia  bractaata  «^..». 

PhyMoategia  heKari 

Phytoalagia  hiapida  ....«.«._....^..„._. 

fff>yioe<eflw»  inwrNinuCB  ...i.,..^...., 

PIparia  yadonS  ..„ _.............„....... 

Plagiobolhrya  hirtua  -..— „ 

**'  ■        *   iti    i  ill  i     aA^..^.K 

naguoomrya  ancaM  »....._......._„.. 

Platydaama  remyi „...._...._.„.^ 

Pleomala  kxbesH ^ 

Am  atrqpupuraa  .». . 

Poa  napensis 

PotenHaa  tuckmani _. 

Paycholria  grandUtora 

Ps)C/x)eia /Mutancta  sap.  oaAuanau 

Paychotria  hobdyi  ..^.^... ....«, 

PuodneHia  pmiaha 

Ranuncukjs  mauienata 

Rumex  orthoneurus 

ScNadea  attenuata  

Schiedea  piAMacenavat.  pubaacena 

Schiedea  sahcaria  „ 

Sadum  eastwoodiae 

Sidafeaa  hnkmanS  ssp.  pariatH 

SkUcea  keckii „ 

Sklateea  oragana  ssp.  vaMa 

Sidafcaa  oragana  var.  calva 


ramily 


Potemoniaoeaa  . 
Verbenaoaae  .... 

Liliaceae 

Apocynaceae  .... 

Cadaceae 

Aniliaceae 

Caryophyflaoeae 


ssp. 


S^ene  carrtpanulata 

campartulata. 

Slartogyne  cranwetliae 

Stenogyne  keaHae 

Tat>emaemontana  mtertaia _. 

Taraxacum  caktormcum  

Tttalypodium  hom/eUi  var.  spactabUis 

Thtoapi  calHorncum 

Trichostema  austromontanum  ssp. 

compactum. 
Tritolkim  amoenum . 
TiikMkjm  trichocalyx 

Vaibena  caMtornca  .......»»...„ 

Yenno  xanthocephalus  ...._ 

Zanthoxylum  oahuertse 

Zanthojcyhjm  pannjm 

COMFERS  And  Cycaos. 
CMpressus        govenima        sap. 
0ovaniana 

Ferns  And  Aujes. 

OoryopCsr^s  takeuchg .. „. 

Dryopteris  tenebrosa ...^..^^..^ 

Mkxolepia  mauiensis 

Phlegmariurus  stammarmanniaa 


Scrophulafiaceee 
Scrophulariaceee 
Scrophulariaceae 

PIperaceae 

Hydrophytlacoae 
Polemoriiaceaa  ~ 

Lamiaceae  

Lamiaceae  

Lamiaceae  

Lamiaceae 

Orchidaceae  

Boraginaceae 

Boraginacoee 

Agavacaae 

Poaceae  

Poacaae  

r  tOSoCOHO  *•••■•-••••< 

Rutxaceae 

Rubiacaae 

Rut)iaceae 

Poaceae 

Ranuncuiacaaa  _, 

Polygonacaae 

Caryophyflaoeae  . 
Caryophyllaceae  . 
Caryophyflaceae  . 

Crassulaceae 

Malvaceae  

Malvaceae  „ 

Matvaceee  

Maivace«»  

Caryophyflaoeae  . 

Lamiaceae 

Lamiaceae 

Apocynaceae 

Asteraceae 

BrassKaceae 

DfoSSiCaCOQu   ■■■■■■ 

Lamiaceae  

V^ffU^nfS^VBw     •••■■• 

Asteraceae _ 

Rutaceae  

Rutaceae  

Cupressaceae  ~... 

Reridaceae 

Dryopteridaoeae  . 
Dennstaedtiaceae 
Lycopodiaceae .... 


CoiTMnon 


Piute  Mountains  navaneMa 


Oehesal 

Hotel 

Blue  Diamond  choila 

None 


Bushy  wtiMow  wort  ._.„. 
Kaitjab  plains  cactus  .>. 
Fidnisen  plains  cadus 

vrnsoer  cactus  ..._»._» 
Parachute  beardtongue 
Graham  beardlongus  „. 
White  River  tMercftongue 
'Ala  'ala  wat  nui 
DeBeque  phoceis 

Yrekaphkn 

None 


None 


Yadon's  piperia «. 

Rough  popcomflower 
CaMatoga  altocarya  ... 

Halapepe  .. 

San  Bemardioo  bhiegrass 

Napa  biuegrass 

Hckman's  polentilla 

Kopio 

Kopin ....... 

Kopico  ....„., 

Pariah's  alcai  graas 

Makou . 

BhjfTW^  dock  .»..«MH 
Nono  •»••••••••••«.••.••••, 

Nona 

Red  Mountain  stonecrop 

Parish's  checkert)k>om  

Keek's  checkermaMow 

Kenwood  Marsh  checkennaikiw 

Werialctiee    Mountains    (-Oregon) 

ctieckermaHow. 
Red  Mountain  catehfly  (-campkMi)  _ 


None 

Cattfomia  dandefion „ 

Howeirs  spectacular  thelypody 
Kneeland  Prairie  penny-cress  ~ 
Hidden  Lake  biuecurts 

Showy  Indian  ctover 
Monterey  (-Del  Monte)  dover . 

Red  Hills  vervain  „ 

Desert  yeflowhead 

A'e  

Shirmer's  tickle-tongue 

Qowen  cypiese 


None 
None 


■  II  Hill  > 


Lei  lani  firmoss 


U.SA(CA) 

U.SA(MP) 

OSAtCA). 

U.SA(HQ 

U.SA(NV) 

U.SA(MP) 

U.SA(TX) 

U.SA  (AZ) 

U.SA(AZ) 


U.SA(UT) 
U.SA(CC9 
U.SA  (CO,  UT) 
aSA  (00.  UT) 
U.SA  (HO 
U.SA(C0) 
U.SA(CA) 
U.SA(HO 
U.SA  (HI) 
U.SA  (HO 
U.SA  (HO 
U.SA  (CA) 
U.SA  (OR) 
U.SA  (CA) 
U.SA  (HO 
U.SA  (HI) 
U.SA  (CA) 
U.SA(CA) 
U.SA(CA) 
U.SA  (HO 
U.SA  (HO 
U.SA  (HO 
U.SA  (AZ.  CA.  NM) 
U.S.A.  (HO 
U.SA  (AZ) 
U3A  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA(CA) 
U.SA(CA) 
U.SA(GA) 
U.SA(CA) 
U.SA  (WA) 

U.SA  (CA) 

U.SA  (HO 
U.SA(HO 
U.SA  (GU,  MP) 
U.SA  (CA) 
U.SA  (OR) 
U.SA(CA) 
U.SA(CA) 

U.SA(CA) 

U.SA(CA) 

U.SA(CA) 

U.SA(WY) 

U.SA  (HO 

U.SA(TX) 

U^A(CA) 


U.SA  (HO 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HO 
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Table  2.— Former  Candidate  and  Former  Proposed  Animals  and  Plants 


Code 


ExpL 


Re- 
gion 


Sdenlific  name 


Fwnily 


Common  neme 


Hiilortc  range 


R 

E. 


E, 

R 

T. 

T. 

R 

R 


E, 

T 

E. 

T 

R 

R 
R 


E 

E 

E 

E. 

B. 

R 
R 
R 
R 

E. 

R 

E. 
E. 
E. 


E 
E 
E 
E 
E 
E 
E 


R2 
R2 


R2 
R2 
R7 

R3 
R3. 
R1  . 


R2 
R4 
R2 
R1 
R2 

R1 
R1 


R1 
R1 

R4 
R4 
R4 
R4 
R4 

R1 
R1 
R1 
R1 
R1 

R1 
R1 
R1 
R1 

R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1  . 


Mammals. 

Coneptlus  huconotus  tsxenstv 

Psnthtn  once  ..... .>....__.»... 


Qtuucktum  tntMtntn  cuctorunt 
Gtauddkjm  brasManum  cactonMTi 


Pofystictai 

Reptkes. 

Mttodb  oiythrogaStBf  fwgktctB 

NorodJB  afyffvogajUui  /leytottB  . 

Ptitynotona  /nceMi 

Anbystonta  Ughnuin  stebbinai 
Baulhandacfylus  oodd  ..«.....„ 

Euryoaa  aoaorum ...„ 

Rana  aurora  draytonS 

Rana  sutnaguavocais 

Fishes. 

GMa  btoolor  sap. — .......... 

Sa^ainua  oonAjanfus 


Sah/aMnua  conHuentua . 


Sahatnua  conKuaitM 


Clams. 

Alasmkior^  atropurpuraa 

(Rafinesque.  1831). 
Epioblasma  brevidens  (I.  Lea.  1831) 

Cfiioblasma  capaaatormia  (I.  Lae, 

1834). 
QuadnMa  cytndrica  sfirytMSa  (B.H. 

Wright  1898). 
VKoaa  perpurpurea  {L  Lea.  1861)  ... 

Insects. 

Plaocoma  cor^ugana  oonjugorts  

DroaophMa  ahophUa 

DroaopNIa  psMotarsaMa 

Droaophia  toxochaata .......»«»...._. 

EuphyOryas  adHha  quino  (mE.  a. 
w/righH)- 

Euploaa  atautho 

PofyphyUa  haitiali  ».»..._._.„.„„_.. 

Pyrgus  ruraHs  lagunaa 

Trimerotropis  infanlKa 

Crustaceans. 

Branchinecta  sarxtegoenaia 

Fijowering  Plants. 

Achyranthes  mubca , 

AtanidamtDn /yc/vxNdas 

Alsinkiendron  viacxaum 

Amaranthus  brownii 

Arabis  hotHmannii 

Arctoataphytos  confartMkxa 

Aff:to8(y/>yto8  gfandUoaa  sap. 
cr8ss<lbi& 


Mustetidae 
FeNdae  — 


Slrigidae... 
Strigidee ... 
Anaiidae.„ 

Colubridae 
Cdubridae 
Iniinnirlao  « 


Ambystomaiidae 
Leplodactylidae  .. 
Plethodontidae  ... 


Cyprinidee ., 
Saknonidae 


Salmonidae  ...... 

Satmonidae 

Unionidae 

Unionidae 

Unionidae 

Unionidae 

Unionidee 

Scarabaeidae 

DrosophiHdae 

DrosophiKdae 

Droaophdidae 

NymphaHdae  _.... 

DonaJdae  ..._....« 
Scarabaeidae ..... 

Hesperiidae 

AcridkJae  ....«...„ 

Branchinectidae  . 

Amaranttiaceae  . 
CaryophyNaceae 
Caryophyflaceae 
Amaranthacaae  . 


Ericaceae 
Ericaceae 


Skunlc  Gulf  Coast  hog-noeed 
(U.S.  pop.)  ..«........««.. 


Pygmy-OMH.  cactus  tamjginous  (AZ 

pop.). 
Pygmy-owl.  cactus  ferruginous  (TX 

pop.). 

Bder,  SteHer's  (AK  bieedkig  pop.) .. 

Snake.  ooppertMNy  water  (norttiem 

pop.). 
Snaiw.  coppefbeNy  water  (southern 

pop.). 
Lizard.  Ilat-taiied  homed 


Salamarxler,  Somran  tiger 

Quaion  or  rode  frog  

Salamarxler.  Barton  Springs  . 

Frog,  CaKfomia  red-legged ». 

Frog.  Ramsey  Canyon  leopard  .„, 


Chub.  High  Rock  Spring  tut  ~...... 

TrouL  buH  (coastal/Puget  Sound 
pop.). 


Trout.  bu»(Jarbidge  R.  pop.) 


Trout,  bull  (Saskatchewan  R.  pop.) 


EMoe,  Cumberland  m...~.....»......._... 

CombeheM.  Cumberiandian  

Mussel,  oyster 

Rabbitsfcxit.  rough 

Bean,  purple  .».«......»««.»..*..m*.»»..«. 

Beetle,  Santa  Cruz  rain 

Pomace  fly,  [no  common  name]  

Pomace  fly,  (no  comrrxKi  name]  

Pomace  fly,  (no  common  name]  

Butterfly,  Quino  checkerspot 

Butterfly,  Marianas  eupk>ea 

Beetle,  Mount  Hermon  June 

Skipper,  Laguna  MourrtainB 

Grasshopper,  Zayante  berxl-winged 

Fairy  shrimp,  San  Diego 


None ^ 

KuawawaerK>hu  

non©  >■.••■..«■■«■■••■•••■»•«••■•»•■.•••« 

None 

Hoffmann's  rock-cress 

Santa  Rosa  Island  manzanita 
Dei  Mar  manzanita  . 


U.SA  (TX).  M«dco 
U.SX  (AZ.  CA.  Uk, 
NM.TX) 

U.S>.  (AZ).  Mexico 
U.SA  (TX),  Mexico 
U.SA  (AK).  Russia 

U.SX  (IN.  Ml,  OH) 

U.SA  (IL.  IN.  KY) 

U.S>.  (AZ.  CA).  Mex- 
ico 

U.S.A.  (AZ).  Mexkx) 
U.SA  (PR) 
U.SA(TX) 
U.S>.  (CA).  Mexkx) 
U.SX(AZ) 

U.SA  (CA.  NV) 
U.SA  (CA.  ID,  MT. 
NV,  OR.  WA).  C«v 


U.SA  (CA.  ID,  MT. 
NV.  OR.  WA).  C«i- 


U.SX  (CA.  ID,  MT, 
NV.  OR.  WA).  Can- 


U.SA  (KY.  TN) 

U.SA  (AL.  KY.  TN. 

VA) 
U.SA  (AL.  KY,  TN. 

VA) 
U.SA  (KY.  TN.  VA) 

U.SA  (TN.  VA) 


U.S.A.  (CA) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (CA).  Mexkx) 

U.SA  (GU,  MP) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 

U.SA(CA) 

U.SA  (HO 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA).  Mexkx) 
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Status 


Code 


R  . 
E.. 
T.. 
E.. 
E.. 
T.., 
T... 


Expi. 


E... 
E... 
E.... 
E.... 
T.„ 
E.... 
R  ... 
E.... 
R  _. 
E.... 

H    ••• 

E.... 
R  „. 
E.„ 
E.._ 
E._. 
E._ 
E  ..„, 
E.-.. 
E.™. 
T  ..... 
E-.., 
E...„ 
E...„ 
E™„ 
E  ..... 

E 

E  ..... 
E.„.. 
E  ..... 
E..... 
R  .... 
T  ..... 
R  .... 

T  ..... 

T 

R  .... 

T 

R  .... 

T 

E  ..... 

E  ..... 

E  ..... 


E  .... 
E.„. 
E  .... 
E.... 
T  ..... 
T..„. 

M   .... 

E„... 
E  ..... 
E  ..... 
E.._. 
E_... 
T.... 
E..„. 


A 
L 

L 
L 
L 
L 
L  . 

L  , 

L  . 

L  . 

L  . 

L. 

L  . 

L  . 

A. 

L  . 

A. 

L  . 

A. 

L  . 

N. 

L  ., 

L  .. 

L  .. 

L  .. 

L  .. 

L  .. 

L  .. 

L  „ 

L  _ 

L  .. 

L  .. 

L  .. 

L  _ 

L  .. 

L  .. 

L  ... 

L  ... 
L  ... 
A.. 
L  „. 
A.. 
A_. 
L  „. 
L  ... 
A... 
L  ... 
A  ... 
L  ... 
L  .... 
L  ... 
L  ._, 


TABLE  2.-F0RMER  CANDIDATE  AND  FORMER  PROPOSED  ANIMALS  AND  PtANTS-Cootinued 


gton 


R1 
R1 
R1 
R1 
R1 
R1 
R1 

R1 

R1 

R1 

R1. 

R1 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R4. 

R4. 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  .. 

R1  . 

R1  > 

R1  _ 

R1  .. 

R1  „ 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  _ 

R1  .. 

R1  .. 

R1  .. 

R1  „ 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  „ 


R1 

R1 

R1 

R1 

R1 

R4 

R1 

R1 

R1 

R1  . 

R1  . 

R1  . 

R1  . 

R4. 


Sdentiflc  name 


Arctostaphylos  imbricata 

Astragalus  brauntonH 

Baocharis  vanesaaa 

Barbaris  pinnata  ssp.  linsUMlB 

Calyatagia  stebbmsu _ 

Castififeya  can^pesfris  ssp.  auccutonte 
Castillefa  levisecta 


Castiheia  moUa 

Cearxithus  roderickH  ....>«^ 
CetKhrus  agrimavoidea ..... 

Cercocarpus  traskiaa 

Chamaesyce  herbstK 

Chamaesyce  hooveri ..„..,.. 

Chamaesyce  rockH !i 

Cirsium  rhothophHum 

Chorizanthe  orcuttiana 

CfaffeB  tingulata „ 

Clermontia  drapammorpba .._ 

Coccotoba  rugoaa  

Cordis  beUonis _ _" 

Cof^hrogynefilagiriifolia^m.tniioiK 

Cyanea  acuminata  .  

Cyanea  dunbarii  

Cyanea  ghmesiana  ssp.  grimesiana 
Cyanea  (-RoUandia)  humboUbma .. 

Cyanea  koolauensis 

Cyanea  kxigitlora 

pKarjea  platyphyUa 

Cyarwa  recta  

Cyanea  remyi . ._.. 

Cyanea  (-RoUanda)  st-johnK  ...'.~.~.Z 

Cypenjs  trachysanthoe 

Cyrtandra  cyaneoidaa 

CyrtancPa  dentata . 

Cyrtandra  subumbeHata  

Cyrtarxjra  viridUlora 

DaHaaea  rivularia 

Detissea  subcordata 

Delissea  unduiata 

Downingia  concokx  var.  bravior ....... 

DucMeya  abfamsM  ssp.  parva 

DuOfeKB  Moc/vnaniae  ssp.  brevffoHa 
Dudlaya  blochmaniae  ssp.  insularis 
Dudleya  cymosa  ssp.  marcescerw .., 

Dudleya  cymosa  ssp.  ovatHolia 

Dudleya  densHlora 

Dudleya  nesiotica „ 

Dudleya  sp.  nov.  /ined.  "East  Poinr 

Dudleya  verrtyi ,_.. 

Eragrostis  tosbargll , 

Euphorbia  haeleeleana  

FramantodendlrDr?  caMynbum  Sip. 
dacumbens: 

Ga«umbuii«3*«» 

GaHwn  calitomicum  ssp.  siienrae 

Ganaisnwi  manrw _ 

Giia  teouWora  sap.  hoflmannii 

HeHanthenwm  greenei  _ 

HeManthus  eggertU 

Heuchera  maxima  

Htoiacadelphus  giHardianua 

HIbiscadelphus  hualakuenais 

Htoiscadelphus  woodH 

Hbiacua  wainteae  ssp.  hannaraa  .... 

laodandrion  laurHo6um 

laodandrion  longifoMum 

.*0<vs/emarcansts 


Ericaceae  

Fabaoeae  

Asteraceae 

Bert>eridaceae  .... 
Convolvulaceae  .. 
Scrophuiariaceae 
Scrophulariaceae 

Scrophuiariaceae 

Rhamnaceae  

Poaceae _....., 

Rosaceae  

Euphort)iaceae 

Euphorbiaoeae 

Euphorbiacaae 

Asteraceae 

Polygonaceae 

Onagraceae 

Campanulaceae ... 

Polygonaceae 

Botaginaceae 

Asteraceae 

Campanulaceae ... 
Campanulaceae ... 
Campanulaceae ... 
Campanulaceae ... 
Campanulaceae  .... 
Campanulaceae .... 
Campanulaceae  .... 
Campanulaceae  .... 
Campanulaceae .... 
Campamilaceae .... 

Cyperaceae  

Gesneriaceee  

Gesneriaceae  

Gesneriaceee  

Gesrteriaceae  

Campanulaceae .... 
Camparujlaceae  .... 
Campanulaceae  .... 
Campanulaceae  .... 

Crassulaceae 

Crassulaceae 

Crassulaceae 

Crassulaceae 

Crassulaceae 

Oassulaceae 

Crassulaceae 

Crassulaceae 

Crassulaceae 

Poaceae  

Euphortiiaceae 

Sterculiaceae 


R1  -    KoUa 


Rubiaceae 

Rubiaceae 

Rubiaceae 

Poiemoniaceae 

Cistaceae 

Asteraceae 

Saxitragaceae  .. 

Malvaceae  

Malvaceae  

Malvaceae  

Malvaceae 

Violaceae 

Vtolaceae 

Juglandaceae  .„ 

Malvaoeae 


Common  name 


San  Bmno  Mountain  manzanita  ..„ 

Braunton's  milc-velch 

Encinitis  baccharis  (-coyote  bush) 

Island  bariserry  

Stebbins' momin|^^)k)ry 
Fleshy  owfsKdover 
GoWen  paintbrush 

Soft-leaved  painlbnjsh  

Pine  Hill  ceanothus  . 

Kamanomano  (-agrimony  swidbur) 
CataHna  Island  mountain-mahogany 

•Akoko 

Hoover's  apuige 

'Akoko 

Surf  thistle  „.. 

Orcutfs  sptneflower . 
Merced  dartda 
tDhawai  

None 


DelMarswid 

Haha 

Haha 

Haha 

Haha „ 

Haha 

Haha 

Haha >. 

Haha 

Haha 

Haha 

Pu-uka'a 

Ha'iwale 

Ha'iwale 

Ha'iwale 

'Oha 

Oha 

None 


Cuyamaca  Lake  downingia 

Conejo  dudleya  

Short-leaved  dudleya  

Santa  Rosa  Island  dudtoya 

Marcescent  dudleya  

Santa  Monica  Mountains  dudtoya 
San  Gabriel  Mountains  dudleya  ... 

Santa  Cruz  Island  dudleya 

Munchkin  dudleya  

Verity's  dudleya 

Foaterg's  k)ve  grata  ...., 

'Akoko 

Plr»e  HM  flarmetxjah  ...... 


Island  bedstraw 

El  Dorado  bedstraw ... 
Nanu 


Hoffmann's  gNa  ... 
Island  nish-rose  ... 
Eggerfs  sunflower 
Island  alumroot .._ 
Hau  kuahiwi 
Hau  kuahiwi 

Hau  kuahiwi 

Koki'o  ke'oke'o ... 

Aupaka  .„ 

AuJMka 


Nogal  or  West  Indtan  wakHH 
I  KoWo 


U.SA(CA) 

U.SA(CA) 

U.SA  (CA) 

U.SA  (CA) 

U.S.A.  (CA) 

U.SA  (CA) 

U.SA  (OR.  WA). 
Canada 

U.SA(CA) 

U.SA(CA) 

U.SA  (HI) 

U.SA  (CA) 

U.SA  (HO 

U.SA(CA) 

U.SA  (HO 

U.SA  (CA) 
U.SA(CA) 
U.SA  (CA) 
U.SA(HO 
U.SA(PR) 
U.SA(PR) 
U.SA  (CA) 
U.SA  (HO 
U.S.A.  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HO 
U.SA  (HO 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HO 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HO 
U.SA  (HO 
U.SA  (HI) 
U.SA  (HO 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA  (CA) 
U.SA(CA) 
U.SA(HO 
U.SA  (HO 
U.SA(CA) 


U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 
U.SA 


(CA) 

(CA) 

(HO 

(CA) 

(CA) 

(AL,KY.TN) 

(CA) 

(HO 

(HO 

(HO 

(HO 

(HO 

(HO 

(PR),  Cuba. 


U.SA(HO 
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Status 


Code    B^i. 


E 
E 
E 
E 
E 
E 


R 

E. 
E. 

E. 
E 

E 


E™. 

E 

E 

E  ..... 
E  ..... 
T.--. 
E...- 


T  ..... 

E 

T  ..... 

E 

T  ..... 
E  ..... 
E  ..... 

E 

E 

E 

E  ..... 
E  ..... 
E...„ 
E  ..... 
E..._ 

E 

E  ..... 

E 

E  ..... 
E..„. 
E  ..... 
E  ..... 
E  ..... 

E 

E  ..... 

E 

E 

T 

E...- 

E 

E.._ 
E..-. 
E..„. 

E 

E  ..... 
E  ..... 

F 

E 

T 


T 
E 


TABLE  2.— FORMER  CANOJDATE  AND  FORMER  PROPOSED  ANIMALS  AND  PLANTS— Continued 


gion 


R1  - 
R1  _ 
R1  .. 
R1  .. 
R4.. 
R1  .. 

R2.. 

R1  .. 
R1  „ 
R1  _ 

R1  .. 
R1  _ 
R1  _ 

R1  - 
Rt .. 
R1  .. 
Rl  .. 
R1  - 
Rl  .. 
Rl  .. 

Rl  .. 


L 

Rl  . 

L  ■■■■ 

Rl  . 

L  •••• 

Rl  . 

L 

Rl  . 

L  

Rl  . 

L  .,., 

Rl  . 

L  ,„. 

Rl 

L  .... 

Rl 

L  ,.„ 

Rl 

L  ,,„ 

Rl 

L 

Rl 

L  •••• 

Rl 

L 

Rl 

L         H*« 

Rl 

L  .~- 

Rl 

L  •»•• 

Rl 

L 

Rl 

L  .^ 

Rl 

L  ■«•• 

Rl 

L  ,.„ 

Rl 

L  

Rl 

L  V.** 

Rl 

L  ■«•> 

Rl 

L  .... 

Rl 

L 

Rl 

L  •••• 

Rl 

L  .... 

Rl 

L  .,*, 

Rl 

L  •••• 

Rl 

L  •.•• 

Rl 

L  ■■■• 

Rl 

L  ,„, 

Rl 

1*  •••• 

Rl 

L  „„ 

Rl 

L 

Rl 

L  „,, 

Rl 

L  .... 

Rl 

L  

Rl 

M  ... 

R6 

Scientific  namft;;  ^- 


Latxxdta  cyrtandrae 

Laborda  ^nifoHa  var.  waNawam\m 

Lasthenia  cxytfugens ~ 

Lepidkim  arijuscula  

Lasquenta  perforata  

Lesain^  geimanonMn  (fi>im. 

gerrnammnlt. 
Uaeopaa  achaffnedana  9ap. 

raagva. 

LimnanOiea  gndHs  sap.  parishM 

Lilhopliragma  majdmum 

LobaMa  gaudlctiaudM  aap. 

tooteusnsts. 

Labaia  rvonostachya  — 

Lysimachia  maxima  (•4mn$ofa) ....» 
MMacotfiarnnus  tesdcUafus  var. 

naawticus. 

MateKtitfwpr  ndecora  ......— — 

kUacathrix  aquaUda  — 

MaMcapo  sakAjohnS 


Family 


lu)ganiaceae 
Loganiaceae 


MaMcapo  zahiKvcknari ~ 

Uyraine  juddS - 

Myrskv  Hrtearifota 

NavanBda  leuaxaphala  sap. 

paucHtora. 
Namnstia  leucocefihaia  sap. 

pHaantha. 

Naoatapfia  coluaana 

Maraud*  ovata 

Ocuftia  maequaMs 

OraMa  pHosa 

Oicuttia  tertuis 

OmMa  viadda 


Pantcum  riihauensa 

Paniaadum  lekxarpum 

nansBcnasH  yofw  .... — _. ~ 

PhacaKa  Inaulariayiaf.  nsuMns 
Phytoatagia  hirsula  ..„~ 
Phytoategia  kanlaonnin 

Pttytostagia  knudaanS 

PhyUoategia  parvHlora 

PhyHoalagia  raoemoaa 

Phytoatagia  vaMina — 

PhyUoategia  warstiauari 

PfiyMosdsgia  wawrana 

Ptatanlhera  hokxhia 

Ptaornele  hawaHensis _. 

PrHchardia  aykner-rotmaont 
Pritetiardia  kaalae 
PtitchaitMa  napatienaia 

PlUchaixMa  remota 

PtHchmdla  schattauari . 


Brassicacsae 
Brassicacaaa 
Asteraceae .... 

Aptacaae 


Lironanthaceae  . 
Saxifragaceae  ... 
Cafnpanulaceae 

Campanulaceae 
Prirauiacaae 

Asteraceae 


Ruiaceae  ~.. 

Myrsinaceae  .... 
Myrsinaceaa  .... 
Potemoniacaae 

Potemoniaceaa 


Poacoao  

Urticacaae  — 

Poaceae  

Poacaae  

Poaceae  

Poaceae  


ConifTKXi  name 


Rl 
Rl 


viscosa 

PseudbteMa  ba/wfofia 
Paeudabahia  petaorm  . 

Santula  purpurea 

ScMadsa  heteri 

Schiadea  hookah 

Schiedea  kauaienaia  .... 
Schiadea  keaSae 

Sctiiadaa  membranacam 

ScMsdea  nultam 

ScMMsa  sarmerXDaa 

ScMadaa  sManodss 

ScMedaa  vertfoiata 

Sctorocacfto  ^^Ecftinocadua; 

mPedkxactua)  breviapkiua 

(mglaucua). 

Sanack)  laymaa 

Siimt  HUoMa 


Asteiaceae 

HydrophyNaoeae 

Lamiaceae  

Lamiaceae 


Lamiaceee  ... 
Lamiaceae  ... 
Lamiaceee  ... 
Orchidaceae 


Arecaoeae . 
Aracaceae . 


Asteraceae 

Asteraceae  .~ 

Apiaceae 

Caryophyttaceae 
Caryophyttaceae 
Caryophytlaceae 
Cafyoptiytlaoeee 
Caryophytoceee 
CaryophyUaceae 
Caryophyllaceae 
Caryoptiytoceae 
Caryophytoceee 
CaclrtTitfto 


Kamakahaia ~. 

Kamakahala — 

Contra  Costa  goWfieids  ... 

'Anaunau  — 

Spring  Creek  biaddeipod 
San  Frandsco  lesaingia  . 


Huachuoa  vvaterrumbel . 


Parish's  meadowfoam  

San  Oemente  Mand  woodtandetar 


None 

None  ...........«...-.«-—.«..-«•—«.".. 

Santa  Cruz  Island  txjstvmaNow 

Swita  Cruz  Island  mak)cathrix  .. 

Island  nuriacolhrix 

Alani — ~ 

AlBnl  ..*•■■■■••••••■•••■«•■•••>■■>••■••••••*•••• 

None  

Few-fknvered  navanelia 


Many-flowered  navanelia  ... 

Colusa  grass 

None _ 

San  Joaquin  orcutt  grass  ... 
Hairy  (-pitose)  orcutt  grass 

Slender  orcutt  grass  

Sacramento  orcutt  grass  .... 

Lau  "ehu ~ ~~ 

Lake  County  stonecrop  . — 

Lyon's  pentactiaela 

Island  phaceHe  

None  .... 
None  .._ 
None 


Historic  range 


Kiponapona 
None  ........... 

None  ...M...... 

None 

NofW  .......... 

Hala  pepe 


Wahane  (-hamane  or  to'ulu) 

Lo'uiu 

Lo'ukj 

Lo'uiu 

Lo'uiu 

Lo'uiu 

Hartweg's  golden  sunburst .... 

Sen  Joaquin  adobe  sunburst 

None 

None  

Ma'oli'ol 
None  ..... 


Asteraceae  .... 
Brassicaceee 


None 

LauHhilitii  (-ma'oi'oli) 

None — 

Periette  cactua 


Layne's  buttenweed  

Santa  Cruz  Island  rochcreea 


U.SA  (HI) 
U.S.A.  (HI) 
U.SJL  (CA) 
U.SX  (HI) 
U.S.A.  (TN) 
U.SA.  (CA) 

U.SJL  (AZ).  Mexico 

U.SA  (CA) 
U^A(CA) 
U.SX  (HI) 

U.S.A.  (HI) 
U.SJl  (HI) 
U.SX  (CA) 

U.SA  (CA) 
U.SA  (CA) 
U.SJ^  (HI) 
U.SX  (HI) 
U.S>.  (HI) 
U.SJL  (HI) 
U.SX  (CA) 

U.SA  (CA) 

U.S>.  (CA) 

U.SA  (HI) 

U.SA  (CA) 

U.S.A.  (CA) 

U.SX  (CA) 

U.SA  (CA) 

U.SA.  (HI) 

U.S.A.  (CA) 

U.SA  (CA) 

U.SA  (CA) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.S>.  (HI) 

U.SA.  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.S.A.  (HI) 

U.SA.  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.SA  (HI) 

USA  (CA) 

U.S.A.  (CA) 

U.SA  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.SA  (HI) 

U.SA  (U7) 


U.SA  (CA) 
U.SA  (CA) 
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Code 


E 

E. 

E. 

E. 
E. 
T. 

E. 
E. 
E. 


Expl. 


TABLE  2.-FORMER  CANDIDATE  AND  FORMER  PROPOSED  ANIMALS  AND  PLANTS-Contioued 


Lead 
Re- 
gion 


Rl 
R2 
Rl 

Rl 
Rl 
Rl  . 
Rl  . 
Rl  . 
Rl  . 


Sdentfficname 


Sfc)«eafea 

Spiranthes  deHteacena 

TTiKsanocafpus  conc/Niiferus . 


Tramatototieea  singultna 

Tuctoria  greenei 

Veibesiria  dissHa 

Viote  Acauaiansts  var. 

Vk>la  oahuenaia 

Zanthoxyhm  dipelakm  war. 
tomantoaum. 


Family 


Cucurt)itaceae ... 

Orchidaceae  

Brassicaceae  ._. 

Campanulaceae 


Common  name 


'Anunu  

Caneto  HiHs  ladms'-^tresses 
Santa  Cruz  Island  lacepod 
'(-Wngepod). 
None 


Historic  rvige 


Vioiacaae 
Violaoeee 
Rutaceae 


Greene's  tuctoria  (-orcutt  grass) 

Big-leaved  crovmbeard 

Narti  waTale'ale  

None 

A'e 


U.SA  (HI) 
U.SA(AZ) 
U.SA(CA) 

U.SA(HI) 
U.SA  (CA) 
U.SA  (CA).  Mexico 
U.SA  (HI) 
U.SA  (HI) 
U.SA  (HI) 
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DEPARTMENT  OF  EDUCATION 
Student  Assistance  Qaneral  Provisions 

AQBICY:  Department  of  Education. 
ACTION:  Notice  of  deadline  dates  for 
institutions  to  use  designated  electronic 
processes  in  order  to  meet 
administrative  capability  requirements 
for  participation  in  the  Student 
Financial  Assistance  Programs 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA). 

SUMMARY:  In  accordance  with  the 
provisions  of  34  CFR  668.16(o).  the 
Secretary  gives  notice  to  institutions  of 
the  designated  electronic  processes  in 
which  they  must  participate,  and  the 
respective  deadline  dates.  Table  A 
provides  a  listing,  with  deadline  dates, 
of  those  designated  electronic  processes. 
Table  B  provides  institutions  with 
technical  hardware  and  software 
specifications  for  both  current  and 
future  levels  of  participation  in  the 
designated  electronic  processes. 

As  provided  for  by  the  regulation,  the 
Secretary  considers  an  institution  that 
fails  to  participate  in  one  or  more  of  the 
electronic  processes  listed  in  this  notice 
by  the  respective  deadline  date  for  that 
process,  to  lack  administrative 
capability  to  administer  the  title  IV, 
HEA  programs  properly. 

FOR  FURTHER  MFORMATKM  CONTACT: 

1.  Title  IV  Federal  Student  Aid 
Program  Policy:  Jacquelyn  C.  Butler, 
U.S.  Department  of  Education.  600 
Independence  Avenue,  S.W.  (ROB-3, 
Room  3045),  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-8242. 

2.  Title  IV  Wide  Area  Network  (TTV 
WAN):  Title  IV  WAN  Customer  Service, 
P.O.  Box  30,  Iowa  Qty.  lA  52244. 
Telephone:  1-800-615-1189 

3.  "Info  for  Financial  Aid 
Professionals"  website  or  the  Student 
Financial  Assistance  Bulletin  Board 
System  (SFA  BBS):  Customer  Support 
Branch,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.  (ROB- 
3,  Room  3108A),  Washington,  DC 
20202-5231.  Telephone:  1-800-433- 
7327. 

4.  Electronic  Application  for  Approval 
to  Participate  in  Federal  Student  Aid 
Programs:  Patricia  Patterson, 
Institutioiul  Participation  and  Oversight 
Services,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.  (ROB- 
3,  Room  3682),  Washington,  DC  20202- 
5300.  Telephone:  (202)  260-5742. 

5.  Fiscal  Operations  Report  and 
Application  to  Participate  (FISAP): 
Campus  Based  Programs  State 
Representatives,  Institutional  Financial 


Management  Division,  U.S.  E)epartment 
of  Education,  600  Independence 
Avenue,  SW.  (ROB-3,  Room  4714). 
Washington,  DC  20020-5458. 
Telephone:  (202)  708-7741. 

6.  Federal  Pell  Grant  Reporting: 
Financial  Management  Specialists, 
Institutional  Financial  Management 
Division,  600  Independence  Avenue, 
SW.  (ROB-3.  Room  4714),  Washington. 
DC  20202-5458.  Telephone:  (202)  708- 
9807. 

7.  National  Student  Loan  Data  System 
(NSLDS):  F.  Lynn  Alexander,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.  (ROB-3, 
Room  4520),  Washington,  DC  20202- 
5259.  Telephone:  (202)  708-8125. 

8.  Project  EASI  (Easy  Access  for 
Students  and  Institutions):  Fred  Sellers, 
U.S.  Department  of  Education.  600 
Independence  Avenue,  SW.  (ROB-3, 
Room  3045),  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-8242. 

Individiials  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  9 
a.m.  and  8  p.m..  Eastern  Time,  Monday 
through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Vicki  Wilson,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  (ROB— 3, 
Room  3030),  Washington,  DC  20202- 
5352.  Telephone:  (202)  708-8610. 
SUPPLai««TARY  mformation:  On 
November  29, 1996,  the  Secretary 
published  final  regulations  in  the 
Federal  Register  (61  FR  60603)  that 
reqiiire  institutions  to  participate  in  the 
electronic  processes  that  the  Secretary 
identifies  and  provides  during  a 
processing  year  in  order  to  improve  the 
delivery  of  title  IV,  HEA  program  funds 
to  students  and  institutions  and  to 
protect  further  the  Federal  fiscal 
interesL  An  institution  will  be  able  to 
use  software  provided  by  the  Secretary 
or  software  developed  by  the  institution, 
or  its  vendor,  in  accordance  with 
spe^fications  provided  by  the 
Secretary.  The  Secretary  believes  that 
the  savings  and  benefits  from  improved 
business  processes  made  possible  by 
using  these  electronic  processes  will 
more  than  oCbet  any  necessary  iidtial 
investmcmts  by  both  the  Department  of 
Education  (Department)  and  by 
institutions.  To  achieve  these  savings 
and  benefits,  it  is  essential  that,  to  the 
extent  practicable,  electronic  processes 
and,  in  the  future,  magnetic  tape  and 
cartridge  data  submissions,  replace 
paper  processes  at  both  the  Department 


and  institutions.  The  Secretary  also 
believes  that  most  institutions  already 
have  the  necessary  equipment  and 
technical  expertise  to  use  these 
processes,  and  institutions  that  have  to 
purchase  or  replace  equipment  to  meet 
the  standards  will  be  maldng  an 
investment  that  will  improve  their 
institutional  processes  at  minimal  cosL 

The  Secretary  believes  that  use  of 
these  electronic  processes  is  also 
essential  to  the  implementation  of 
Project  EASI.  Project  EASI  is  an 
initiative  of  the  Secretary  to  pursue  a 
collaborative  effort  among  a  diverse 
group  of  government,  business,  and 
educational  leaders  to  develop  an 
integrated  student  aid  delivery  system 
available  not  only  to  students  and  their 
families  but  also  institutions,  State 
agencies,  and  others. 

As  part  of  Project  EASI,  the  Secretary 
is  joining  with  other  partners  in  the 
student  aid  delivery  system  in  the 
development  of  data  standards  and 
standards  for  electronic  transmission  of 
data.  Electronic  data  interchange  (EDI) 
standards  of  the  American  National 
Standards  Institute  now  exist  for 
numerous  applications  relevant  to  the 
student  aid  delivery  system.  They 
include  electronic  payments,  invoices, 
purchase  orders,  student  transcripts, 
enrollment  verifications,  student  loan 
applications,  and  transfer  and  status 
verifications.  Using  the  EDI  proces8«4he 
Secretary  with  other  partners  in  the 
student  aid  delivery  system,  will 
provide  agreed  upon  data  standards  that 
can  be  updated  as  new  needs  arise.  The 
Secretary  believes  that  EDI  standards  are 
an  important  basis  to  achieving  systems 
integration  and  will  participate  in  their 
development  and  implementation  for 
the  title  IV,  HEA  programs.  Additional 
information  about  Project  EASI  can  be 
found  at  http://ea8i.ed.gov  on  the 
Project  EASI  World  Wide  Web  home 


;  notice  also  furthers  the 
implementation  of  the  Secretary's 
initiatives  to  reduce  burden  and 
improve  program  accountability  by 
using  electronic  processes  to  achieve  an 
integrated  student  aid  cfelivery  system 
for  students  and  institutiDns.  The 
Secretary  believes  that  using  these 
electronic  processes  is  essential  to 
simplifying  program  administration, 
improving  program  accoiintability,  and 
providing  institutions  with  the 
experience  necessary  to  begin 
devrtoping  an  expertise  in  using  the 
electronic  processes  that  the  Department 
provides.  This  expertise  is  essential  to 
the  implementation  of  additional 
electronic  processes  that  the  Secretary 
expects  to  use  in  administering  the  title 
IV,  HEA  programs. 
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In  order  to  assist  institutions  with 
their  implementation  of  these 
designated  processes,  the  Secretary  will 
be  offering  a  series  of  informational  and 
hands-on  training  activities.  On  October 
16, 1997.  the  Department  will  broadcakt 
another  in  its  series  of  video- 
conferences.  That  video-conference 
called,  "SFAP  Update:  The  1998-99 
FAFSA  and  More,"  will  focus  on  the 
electronic  requirements  contained  in 
this  notice  as  well  as  on  changes  to  the 
federal  student  aid  delivery  system  for 
the  1998-99  award  year.  In  November 
and  December  of  this  year,  the 
Department  ivill,  once  again,  present 
three  on-site  conferences  whcoe 
institutions  can  learn  about  the 
electronic  processes  reqiiired  l)y  this 
notice  as  well  as  other  electronic 
services  available  bom  the  Department 
The  first  of  these  conferences,  "A 
Second  Decade  of  Partnership  Through 
Electronics,"  will  be  held  in  St.  Paul, 
Minnesota  from  November  4  through 
November  6.  The  second  will  be  in 
Seattie,  Washington  from  November  17 
until  November  19.  The  final  conference 
will  be  from  December  16  through 
December  18  in  Boston,  Massachusetts. 
For  additional  information  on  these 
conferences,  visit  our  website  at  http:// 
edeworkshop.walcoftcom. 


The  conference  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  conference  (e.g.. 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  should  notify  Vicki  Wilson,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  (ROB-3, 
Room  3030),  Washington,  DC  20202- 
5352,  Telephone:  (202)  706-8619.  at 
least  two  weeks  before  the  scheduled 
conference  date.  Although  the 
Department  will  attempt  to  meet  a 
request  received  after  that  date,  the 
requested  auxiliary  aid  or  service  may 
not  be  available  because  of  insufficient 
time  to  arrange  it. 

Finally,  the  Department  will  begin 
training  in  February  1998  throughout 
the  country  on  "The  Electronic 
Financial  Aid  Office"  focusing  on  the 
uses  of  electronics  in  the  administration 
of  student  financial  aid  programs. 

Electronic  Access  to  This  Docament 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Regisin-,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 


ht^://ocfo.ed.gov/fBdreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  diese 
docimients  in  te3d  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Aimouncements,  Bulletins  and 
Press  Releases. 

Note:  The  ofBcial  verBion  of  this  docnniBnt 
is  the  document  pubiiabed  in  the  Fadval 
Register. 


Deadline  date 


Jenuary  1, 1998. 


Julv  1    ISflB 


Table  A:  Designated 
Deadline  Dates 

This  table  provides  a  listing  of  the 
electronic  processes,  and  their 
respective  deadline  dates,  in  which 
institutions  must  participate  in  order  to 
be  considered  administratively  capable 
to  participate  in  the  Titie  IV  student 
assistance  programs.  The  Secretary  will 
provide  additional  details  on  these 
requirements  in  a  letter  that  will  be  sent 
to  all  participating  institutions. 


Designated  dodronic  pfoceases 


July  1, 1999 


1.  Participate  in  the  TTHe  fV  Wide  Area  Netvvork  (TIV  WAN). 

2.  For  the  1998-99  Processing  Year  ^  and  Beyond: 

a.  Receipt  of  Irtstitutional  Student  Information  Records  (ISIRs).* 

b.  Adding  Your  Institution  to  the  Central  Processing  System  Recortf  (CPS). 
c- On-line  Access  to  the  National  Student  l.oan  Data  System  (NSLDS). 

^■^?^ '°  *®  "'"*°  ^  Financial  Aid  Professionals"  website  or  the  Student  Financtal  Assistance  Bulletin 
Board  System  (SFA  BBS). 

2.  Submission  of  the  Application  for  Approval  to  Partidpato  in  Federal  Student  Aid  Program  (recertification 
reinstatement,  and  changes)  through  the  Internet.  ^^* 

3.  Submisaion  of  the  Fiscal  Operations  Report  and  Application  to  Particpate  (RSAP)  to  the  TMe  IV  Wide 
Area  Netwodt  (TIV  WAN).  Diskettes  will  be  eliminated  ^^  w  me  1  me  rv  wwe 

1.  For  the  1999-2000  Award  Year  and  Beyond: 

Report  Federal  Pen  Grant  Payments  Electronically  or  on  Magnetic  Tjoe  or  Cartridae  to  the  Tilte  IV  Wkto 
Area  Network  (TIV  WAN).  Diaketles  will  be  eliminrted.  v.»nrwBe  w  me  1  nw  iv  wioe 

2.  StJbmit  Student  Status  Confimwtion  Report  (SSCR)  data  Electronicalfy  or  on  Mtoieik:  Twe  or  Cartridoe 
to  the  Natfonal  Student  Loan  Date  System  (NSLDS).  Diskettes  wfll  be  eliminated. 

3.  SiAmtt  Federal  Perkins  Loan  Date  Electronically  or  on  Magnetk:  Tape  or  Cartridge  to  the  Natnnal  Student 
Loan  Date  System  (NSLDS).  Diskettes  will  be  eliminated.  «»«  oojoeni 


.i~J^!K^***^  ?r?P**?![!9-5y?®  ^^^  ^®  months.  For  the  199&-99  award  year,  applicatkxi  processing  begins  in  Januarv  1998  and  amiic^ 
tKX«  for  rfwrtyear  wifl  be  accepted  until  June  30,  1999.  (See  The  1997-98  Coureek^TKandboXS^teeSS^  s3S^r»^  ^^^ 
J^^  ^S^  realizes  ttwf  processing  mie  IV  aki  u^  the  receipt  of  an^^TStherthSme  SiS^dSTO  iSi  h«  »....« 

S.^^"^„"*'^*  J"  °^  •^P™^^  instituttons  suffid^JYme  to  rnvUinZTeieZ^ ^^Sd^TtSS^^ 
TSLf^JS^-Pf^'^  against  an  iratitutnn  that  is  not  able  to  comply  with  ttte  requirement  on  jStSfTl    1M8^kw«vS'  to«>SSS^^^ 
fS^fo  ^PS"'  "^  ^*'*^  •"  **  """^^  "^"^  etectronkWfor  any  tiOel^applM^^^S^l^^ 


Technical  Spedficatioiis 

The  technical  specifications  table  that 
follows  provides  institutions  with 
information  regarding  hardware  and 
software  requirements  that  will  enable 
them  to  participate  in  these  designated 
electronic  processes.  Some  of  the 


specifications,  while  not  needed  to  meet 
the  current  requirements  designated  in 
this  notice,  will  be  required  in  future 
years  as  the  titie  IV  student  aid 
programs  delivery  system  is  upgraded 
and  enhanced.  Therefore,  institutions 
should  include  in  their  automated  data 


processing  budgets,  on  a  regular  basis, 
plans  for  upgrades  and  enhancemente  to 
their  systems. 

The  table  includes  two  columns  of 
specifications.  The  left  column  provides 
information  on  the  current  minimnni 
configuration  needed  in  order  for  an 
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institutioD  to  maintain  a  basic  level  of 
electronic  efficiency.  The  right  column 
provides  infbnnation  on  the 
configuration  that  will  be  needed  to 
support  the  electronic  requirements 
beginning  in  January  1999  as  designated 
in  this  notice.  Although  many 
institutions  are  able  to  participate 
electronically  using  the  current 
piinimiim  configuration,  it  is 
recommended  that  institutions  that 
need  to  acquire  resources  in  order  to 
meet  the  requirements  of  this  notice 


invest  in  the  equipment  and  software 
tliat  will  be  needed  in  the  future 
(January  1999J.  Schools  that  currentiy 
participate  electronically  should 
prepare  to  upgrade  their  equipment  and 
sofhvare  in  time  to  meet  the  January 
1999  requirements.  When  reviewing 
these  specifications,  institutions  should 
be  aware  that  capacity  requirements 
(processor  speed,  RAM,  hard  drive 
storage,  etc.)  are  greaUy  affected  by 
specific  factors  at  each  institution, 
including  which  EDExpress  functions 

Table  B.— Technical  Speofications 


the  school  uses,  number  of  records 
processed,  and  institutional  database 
interfaces. 

Finally,  institutions  should 
particularly  note  that,  beginning  on 
January  1, 1999.  for  the  199&-2000 
processing  year,  the  Department's 
electronic  processes  will  require  a 
Windows  95  or  Windows  NT  operating 
system.  Neither  the  Disk  Operating 
System  (DOS)  or  earlier  versions  of 
Windows  will  be  supported. 


Equipiwent 


Software 


Ptwne  Line 
DiohstleB  .... 


Current  mkwTHim  ooniiguration  (dependkig  upon  volume 

•) 


IBM  or  luly  IBM-competibto  PC 
68  MHz  Processor  4860X2  ...... 

16MB  RAM 

300MB  Hwd  Disk  Space  - 

14,400  tipe  or  higher  baud 

Modem. 
3^"A1.44MB  Oiakene  Drive  — 
SVGA  Mo(«or 


Hayes  or  comparable 


Standard  KeytxMid  ......_..... 

Prifaer  capable  of  printing  on  standard  paper  (fiW  x 

in. 

4x  CO-ROM  Drive  wMh  sound  board* 

MS-OOS  version  6.2  or  higher.  Windows  3.1.  3.11  or 
96. 

Inlemet  Service  Provider  (!SP).~ 

Netscape  Navigator  3.0  or  3.01   (domestic)  or  web 


Dedteatod  phone  Ina 

3.5"  higtHjanaHy  doubte  eided 


Minimum  oonBguratton  raquirad  by  January  1908 


IBM  or  tuNy  IBM<ompatt)te  PC. 
200  MHz  Pentium  Procaasor  or 
64MB  RAM. 

4.0  GB  SCSI  Hard  Drive. 
S6K  Analog  Modem. 


3.5"/1.44MB  Diskette  Drive. 

SVGA  Monitor. 

Windows  95  Keyboard. 

Laser  printer  capable  of  printing 

{6^Ai"xU"). 
12x  CO-ROM  Drive  with  sound  board.* 
32  bit  operating  system  (Windows  95  or  Windows  NT 

4ji). 
Internet  Service  Provider  (ISP).** 
Netscape  Navigator  3.0  or  3.01   (domestk:)  or  web 


on  standard  paper 


Dedteoted  ptwna  ina. 

3.5"  higlHlanaity  douUe-sklsd 


'Required  if  institutions  want  to  use  the  EDEmress  Tutorial  and  the  AWARE  software.  ^    _^  ^^ 

"Vl^ibe  necessary  to  access  the  "Info  for  Fmand^  AM  Proieesionais''  website  or  the  Student  Finandai  Assistance  Bulletin  Board  System 
and  tor  submission  of  the  Application  for  Acpnsval  to  Participate  in  Federal  Student  Aid  Programs  (recertificatmn,  reinstatement,  and  changes). 
***Must  use  Netscape  Navigator  3.0  or  3.01  (domestk:)  in  order  to  utilize  FAFSA  on  the  web. 


Applicable  Regnlattim 

The  regulation  applicable  to  this 
notice  is  the  Student  Assistance  General 
Provisions.  34  CPR  part  668. 

(Authority:  20  US.C  1082.  lOSS,  1004. 
1099c) 

Dated:  September  9, 1997. 
David  A  LongUMckar. 
AMsiatant  Secretary  for  Postaecondaiy 
Education. 

(FR  Doc.  97-24958  Filed  9-18-07;  8:45  am] 
aajjNQ  oooe  40o»-«i-p 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


Padaral  nagMarfCoda  of  Federal  RagulalkMia 
irmation,  indexes  and  c 

lnfiDMMiregjiara.goT 


General  Information,  indexes  and  other  finding        202-623-6227 

aids 
E-mail 


S2»-6227 

523-6227 
523-6227 


523-4634 

523-3187 
523-5228 


For  additional  information 

Praaldential  Docuwanta 
Executive  orders  and  proclamations 
ThaUnMad* 


Other  Sarvioaa 

Electronic  and  on-line  ■nvicaa  (voice) 
Privacy  Act  Compilation 
TDD  for  the  hearing  impaired 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bolletin  Board  service  for  Public  Law  numben. 
Federal  Register  finding  aids,  and  list  of  documenU  on  public 
inspection.  202-275-0020 

POaUG  LAWS  ELECTRONIC  NOTIFICATION  SERVICE 
Fiee  electronic  mail  notification  of  newly  enacted  Public  Law  is 
now  available.  To  subscribe,  send  E-mail  to  PENS9GPO  GOV 
with  the  message:  SUBSCROB  PENS-L  FIRSTNAME  LASTNAME. 
FAX-ON-DEMAND 

You  may  access  our  Pax-On-Demand  service  with  a  fcx  madiine. 
There  is  no  charge  for  the  service  except  for  long  distance 
telephone  charges  the  user  may  incur.  The  list  of  documenU  on 
public  inspection  and  the  daily  Federal  Register's  table  of 
contenU  are  available.  The  document  numbeis  ai«  7050-Public 
hispection  list  and  7051-Table  of  Contents  list  The  public 
inspection  list  is  updated  immediately  for  documents  filed  on  an 
emergency  basis. 

NOIB:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE.  Documents  on  pubUc  inspection  may  be  viewed  and  copied 
in  our  office  located  at  800  North  Capitol  Street.  NW..  Suite  700. 
The  Fax-On-Demand  telephone  number  is:  301-713-0906 

FEDERAL  REGISTER  PAGES  AND  DATES.  SEPTEMBER 

46175-46430 „.„ 2 

46431-48664 3 

46666-46866 4 

46867-47136 5 

47137-47358 8 

47359-47550 9 

47551-47744 10 

47745-47912 1 1 

47913-48164 «  * 

48165-48448 15 

48449-48730 16 

48731-48934 17 

48835-49120 ;.-_18 

49121-49416 19 


Fadnl 

VoL  62,  Na  182 

Friday.  September  19.  1997 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 


At  the  end  of  each  month,  the  OfiBca  of  the  Federal  Ra^Btar 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
listo  parts  and  aactiotu  affected  by  documents  publisiwd  since 
the  revision  data  of  each  title. 

3CFR 


-...47911 
-..48929 
--.48931 


7018 

7019 

7020 

7021 „. 

7023 ,.,.,,,,,  491?3 

Emeulhw  (Mara: 
5327  (Revoked  iri  part 
by  PLO  4522) 48024 

Memorandums: 
Presidential 

Determination  No. 

97-31  of  August  16. 

1997 .47907 

Presidential 

Determination  Na 

97-32  of  September 

12. 1997 „ 


.48729 


5CFR 

338 

550 

870 

871. 


••  •••••••••>••••■■••  ■••^U0O3 

-.48125 

.48731 

872 „ .48731 

873.. 48731 

874 _ .48731 

1201 48449,  48835 

1605 48936 

1650 49112 

2423 48175 

2429 — 461 76 

2634 .48746 


.46221 


532. 


7CFR 

201 

301 

361 

441....™" 

4S7-.. 

600. 

633. 

638.. 

800.. 


48456 

.47551,  47563 

48456 

.-. 47745 

.47745 
..46431 
..48471 
.49358 
.48086 

906 47913 

920- 49128 

997 48749 

1011 46665,  47923 

1206 46412 

1207 461 75 

1610 46867 

1735 46867 

1737 46867 

1 738 ^ 46867 

1748 46867 


Ch.  IV.. 

319 

400 

Ch.  XiTl 
1962-.. 
1966.... 
1980-.. 

8CPR 

214 

235. 

274a... 

316.-.. 


-.48798 
-47770 
— ^47772 
— 47156 
—..47384 
.-..47384 

«»»«4/a^54 


.48138 

.47749 

..46553 

...40131 


236., 


.-48183 
..48183 


48166 
.484^.  48751 
.46179,  48751 

46179 


319. 


.46460 


10  CFR 

19. 
50. 


.48165 

47288 

46181 

..- .46181 

-46181.4^36 

46181 

46181 

-. 46181 

.— 48181 

46181 

...46181 
...48181 


9... 48022 

32 49173 

50 47268,  47588 


207- 
218- 
430... 
490... 
501... 
881- 
820... 


1013.. 
1017... 
1060. 


12  CFR 

25 


208. 

210. 

211... 

229.- 

389.... 


936 

Propoead  RuIh: 

303 -, 

337 

362 


47728 

47728 

.••••■•.■4o  1 0D 

47728 

48752 

47728 

48872 


47989 

_ 47969 

.47989,48025 


13  CFR 

105 


-48477 


14  CFR 

11 


..46864 


Federal  RggigtBr  /  Vol.  62,  No.  182  /  Friday.  September  19,  1997  /  Reader  Aide 


13 

15 _.. 46864 

39 46184.  46186.  46188. 

47359,  47360.  47362.  47364, 

47753,  47754.  47927.  47930. 

47931. 47933,  48477,  48754. 

49132.  49133.  49135.  49137 
71 46873,  48874.  47386, 

47756,  47757.  47758.  47759 

97 .49140,  49141,  49142 

121 .48136 

125 .48135 

135 .48135 

21 ~ 49175 

39 _46221.  48187.  48189, 

48499.  48602.  48506.  48510, 
48513,  48517.  48520.  48524. 
48528.  48531 .  48535.  48538. 
48542.  48546.  48549.  48553, 
48556.  48560,  48663,  48567, 
48570.  48574,  48577.  48581, 
48798,  48861,  49177,  49179 

71 47776.  47777.  47778, 

47779,  47780,  47781.  48025. 
49180.  49182 

107 48190 

too .48190 

139 .48190 

255 .47808 

280 48584 

15CFR 

902 49144 

922 47137 


280.. 
295.. 
911.. 
922.. 


18CFR 

1000 — 

1014 

1015 

1021  — 
1061. 

1115 

1211 

1402...- 
1406..... 

tsoo«„ 


.47240 
„48802 


...47388 
4761 1 


46866 

>.  48756,  48756 

46192 

••••...  .—4o6o6 


..46666 

,— 400vD 


.46666 
.46666 
..46666 


1SQ2. 


m4o66d 


17CFR 

200 

202 

230 

232. 

239 

270 

274. — 


1 

30-.. 
33-.. 
190.. 
457.. 


„47387 
..47934 
..47934 
-47934 
..47934 
..47934 
..47934 


47612 

47612 

......47612 

47812 

48956 


19CFR 

7 „ 46433.49149 

10 46433.  46553.  49149 

148 46433,  49149 


351 

20CFn 
222 


..46433.  49149 
46451 


229. 


..47137 
.47137 


404.....„ 48682.  48963 

416 48983 


21  cm 

5 

10. 

20. 

25. 

50. 

56.. 

71  „ 

101. 

170». 

171  „ 

312.. 

31 4„. 

510.- 

511™ 

514._ 

520... 

524.. 

5oB*« 


.48756 
.47780 
-47780 
.47780 
.46198 
■46198 
..47780 
.47780 
.47780 
..47T80 


48108,  46875.  47780 

46198.  47780 

48999 

~ .1 .47780 


570... 

571 

801 

810 

812 

814 


48040 

IL~ Z.-..;46443 

47760 

46198,  47760 

48174 

.46198,  47780.  48940 
.„ 46198,  47780 


111 

310 

334 

22CFR 

41 

171 

514 

24CFR 

Ch.  V 


.46223,  47532 
46223 


.48148 
.48757 
..48876 


.47284 


1000. 

1003 

1005...™ 

25CFR 


_47740 
..47783 
...47783 
...47783 


502 

28CFR 

1 


..48227 


.46876,  46877.  49183 


••••••■••^^V  I  ^^P 


28CFR 

540 

29CFR 

1404 

1910 

4044 


.47884 


.48175 
..48178 


2560 

30CFR 

914 


.47262 


.47138. 


946..„ 48758 

920 - ~ 491 83 

946 48807 

100 47330,  48765, 48766, 

48767,  48768 

773 47617 

870 47617 

91 7 46933 

934 48896 

31CFR 

103 47141 

344 46443 

357 46880 

Ch.  v"!".!!! 481 77 


103 -47156 

208 48714 

212 48428 

38CFR 

199 48877 

31 1 .; 46445 

596 48480 

fj^^LltlMI ■ HT <f  U^^ 

33CFR 

100 46653.  46668,  48769 

48770 

117 48879.  46880 

151 46446 

155 48770 

165 46670,  46671 

Prapo90a  fwlMc 

117 46897 

334 47188 

34CFR 

300 48824 

301 48924 


36CFR 

104 

38CFR 


.48178 


292 ~- — .47167 

38CFR 

1 47532 

3 __„..47532 

9 - 47532 

21 48989 

38CFR 

20 47558 

20 47394 

1 1 1 471 78,  481 91 

40CFR 

32 47149 

52 46199.  46202,  46208. 

46446.  46880,  47369.  47760. 

47946,  48480.  48483,  49150. 
49152,  49154 

OO  ...•■..«■•••-«••••■•••-•••>■•- 404(W 

60  .*•«•«■••••.••••••••>•»••>•• 4^340 

81 46206.  49154 

86 471 14 


136... 
159... 


.48394 
..49370 


180 46882.  46885,  46888i 

46894.  46900.  47560,  47561, 
49158 

47561 

.48900,  47561 

47947.  49163 

.49163 


185.. 
186... 
271... 
272.. 


300 46211,  48960,  48951 


9..-.. 
51-. 
52.- 


46938, 

48027, 
48586, 


60. 
63.. 
70. 
79. 
81. 


86-. 
170. 
280. 
281. 
273. 
300. 


46937 

„ ..._ 48184 

.46228.46229,46451. 
47399.  47764.  48026. 
48033,  48584.  48585, 
,48972.49184,49188 

46453 

.48804.  49062 

46461 

47400 

.40229.  46234,  46238. 
48872 

48837 

47544 

47401 

47401,47402 

47401 

.48938. 47619.  47784 


41CFR 


101-1 
101 


42CFR 

416 


-47179 
..47179 


47237 

47896 

418  — — .— ....^...— .*...46698 

1 000.... ~~ 471 82 

1001 .47182.  47196 

1002 47182 

1 005 471 82 


43CFR 

1810 

44CFR 

86 

87 — . 


.47568 


47954 

._ 47955 


67 

48CFR 


..48193 


28 

. 46672 

90 

.^....49308 

98 



£S:**» 

_ 49308 

125 



«•••*••••• 

.,-...49308 

126 



...49308 

127 



......49308 

128 

^  ...49308 

129-.- 

49308 

130 





49308 

131  — 



_ 49308 

132-.- 



«••••• 

49308 

134-... 



•••>•• 

49308 

174_. 



•■■■«>••••• 

••••«. 

_..  .49308 

175  .- 

49308 

298 

47149 

47CFR 

0... 

1 

2..—..— 


48051 

.47960.48773.48851 
47960 


Ul 


5 .48861 

26».»......— .»•»••— ..H.......M.47960 

62 48774 

94  ••„....«.m:...«»..m...»...».  •••.47369 

81 48485 

84 .48447,  47162.  47237. 

47369.  48787 

88 .....^_......  ............47371 

68... .47389.  48485 

73  — ^-.47371 .  47762.  47763. 
40171 

'^•■■■■•■— •••*••*——••—■«•— •■■••j^P40  • 

90 ^46211 

97- -. .47960.  47961 

IU>  ■••••■*••••■•••«*••••••••■••■■•>••  t^o 'Of 

1 - 46241 .  48034 

54 .47404.  48042 

64 „ .47404 

80 .-48042 

73 46707,  46708,  47406. 

47786.  47787,  49189,  49189, 
49190 

•  "•••■••^•••^••••••••••••••■■*»«««»«a*>^O^Ow 

^/•••••■•■••■••..•.. ••••••. •^•■•^••••■4QZ43 

90 46468 

48CFR 

19 .-48081 

204 .48181. 48303 

212 47153 

225 47153,  49304 

231 47154.  49303 

^^^  ••  -*»——■*<»  >■■•••  ■■••••y>*— M^WwW^4 

236 .48304 

"'^^••••■•••••■••••••••••••••••••••••••^(KR^^ 

242 48304 


244 .47153.  49304 

249..- „ 48303 

2S2 -.47153.  49304.  40304. 

40305 
253 48181. 49303 

'  ^^^••••••••••■•■•••••••••■••■■••••■••^^vOiJk 

f  ■^•.•.••••••••.••.•••••.••«»..M«...47S3Z 

726 ;47532 

750 .4^32 

752 .47532 

1602 47588 

1603 47580 

1604 ATS» 

*  V  1 9  ■•••••••••••••*a»*«««sa«»c«s„,^  §  MVV 

1616 47589 

1629 .47580 

1631 .47589 

1643; ^ , 47568 

1644 47580 

1645 __J .4^68 

1649 ...„47Se0 

1862 .47580 

1663 ; .47568 


198 

571-... 
575.— 
580.— 
1000.- 
1001... 
1002... 
11 08-. 
1011™ 
1121... 
1150... 


.48498.48852 
.40807 


1208. 


571. 


SOCFR 


20™ 
25... 
32™ 
286. 


800. 


— 46447 

.47783 

t  •^•••••••■•••40003 

48863 

..46217. 48497 
..46217,48497 

I  •••••••■■••«•  v^^^^AS 

47583 

.47583 

.- 48819 

.47414, 48190 


..46420 
..47372 
..47372 
.48497 
..47584 


48 .47882 

204...- .........48200 

212 47407.  48200 

21 5 ^-...48206 

225 . — .. 47407 

252 47407. 48200 

833 .4741 1 

852 4741 1 

48CFR 

171 — „..49171 

1 72 .4621 4 

174 48214 

175 48214 

176 -.. .48214 

177 46214 


622. 


648. 
880. 
678. 


..40877. 48679. 47785. 
47786 

■••■•■■••••••••••■••■■••••■■^f  f  wv 

48820,  47587 

..48880.46681.47768. 
48487.48488 
Propoaad  Rulw: 

17 ._ .46708. 46710.  48206. 

48191,49396 

&U  •  •••••M  >•••••«•••••.•••••••...„.,  „40oU  1 

630 47416 

648 48470.  48047.  48207. 

49193. 

49195 
679 49198 


IV 


Federml  Ragiatu- 


/  Vol.  62.  No.  182  /  Friday.  September  19.  19Q7  /  Reader  Aids 


Federal  Register  /  Vol.  62.J^fo.  182  /Friday.  September  19,  1997,  /  Reader  Aid* 


REMINDERS 

The  items  in  this  M  were 
•atohalty  compied  as  «i  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  irom 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  19, 
1997 

AQRICULTURE 
DCPARTMENT 

Natural 


WItdHe  hflbiM  incanttves 
program;  pubiia»ied  d-t9-97 

BIVmONMENTAL 
PROTECTION  AGENCY 

Air  quaMy  impiemantalioiT 
plans;  approval  and 
promulgation:  various 
States: 

Alabama;  published  9-19-97 
Florida;  publiahad  7-21-07 
mdwia;  pubiahed  7-21-97 
Missouri;  published  »=2&«7. 
Pennsylvania;  published  7- 
21-07 

Tennessee;  published  7-21- 

97 
VkgMa;  published^  7-21 -97 

PesBcidear  toierarxses  in  food^ 
animal  feeds,  and  ravi^> 
agricultural  commodities: 

Cloransulam-methyl; 
published  9-19-97 

9fTERIOR  DEPARTMENT 

Land  Managaniam  Bureau 

Coal  management: 

Coal  mining  operations; 

logicai  mining  units; 

application  proceduresr 

approval  criteria; 

published  a-2047 

TRANSPORTATION    . 
DEPARTMENT 

Federal  Aviation 
Admin  lali  aliun 

Airvvorthlness  directives: 

Burkhart  Grob,  LuftHjnd 
Raumfahrt;  published  7- 
23-97 

Industrie  Aeronautiche  e 
Meocaniche  Rinaldo. 
Piaggio  3.pA  publiahed 
7-28-97 

TREASURY  OEPARTMBIT 

Cualonta  Service 

Country  of  origin  marldng: 

Geographic  location  marldng 
other  than  country  of 
origin  on  imported  artides; 
requiremants;  publshed  8- 
2(M7 


COMMENTS  DUE  NEXT 
WEEK 

AORKULTURE 

DEPARTMENT 

Agricultural  MartoHn^' 

Service 

Cherries  (tart)  grown  in— 

Michigan  el  al.;  comments 
due  by  9-24-97;  puUWwd 
8-26-97 
Kiwilrut  grown  in — 

CaNtomia;  commertfs  due  by 
9-2&07;  pubiiatoed8-26- 
97 
Pangea,  grapelmR, 

tangadnes.  and  tangaloa- 

grown  in  Flohda;  commanta 

due  by  9-22-97;  published. 

9-12-97 
Pears  (BarHett)  grown  in 

Oregon  et  aL;  comments 

due  by  9^4-97;  published 

8-25-97 
AQRICULTURE 
DEPARTMENT 
Federal  Crop  Inaurance 
corporaaon 
Crop  insurance  regulations! 

Stor>efruit:  comments  due  by 
9-22-97;  published  7-22r 
97 
COMMERCE  DEPARTMENT 


Atmoeptwrlc  Admlnistrallon 

Rahery  oonaeryation  and 
management: 
West  Coast.States  and 
Westem  Pacific 
Sahehee— 

SaWalish;  uuumieiils  due 
by  9-22-97;  published. 
9-5-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medkaL 
program  of  uniformed 
services  (CHAMPUS); 
Active  duty  dependents 
denial  plan;  extension  to 


comments  due  by  9-23- 
97;  publiahed  7-2547 
Vietnam,  DeroocraBc  Republic 
(North  Vietnam); 
compensation  of  iormer 
incarcerated  operatives; 
comments  due  by  9-23^7; 
publiahed  7-25-07 
BMRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Synthetic  ViVorganic 
chemical  manufacturing 
iTKlustry  and  other 
processes  subfect  to 
equipment  leaks 
negotiated  regulation 
Correction;  comments  due 
by  9-22-97;  published 
8-22-07 


Synthetic  V2Vorganic 
chemical  manufacturing 
industry;  chemical 
production  processes  Mst; - 
additions  and  deletions; 
comments  due  by  9-22- 
97;  published  8-22-97 
Air  pollution  control;  new 
motor  vehicles  and  enginas: 
Naional  low  emiarton 
vehicle  program;  voluntary 
standards;  State 
commitments;  comments 
due  by  9^2-07;  publiahed 
8-22-97 
Air  pollution;  standanls  of 
performance  lor  new    - 
stationary  sources: 
Munidpel  waste 
combustors— 
Standards  and  emiaaioa 
guidelines;  comments 
due  by  9-24-97; 
pubisbed  8-2547 

Standards  and  emisaian 
guideines;  commenia 
due  by  9-24-97; 
pubfehed  8-25-97 
Standards  arxi  emission- 
guidelines;  commenia 
due  by  9-24-97; 
published  8-25-97 
Standards  and  emission 
guidelines;  commanta 
due  by  9-24-97; 
published  8-2547 
Air  quaMy  Implementalion 
plans: 

Prepaialion.  adoption,  and 
submittal— 
Volatile  organic 
compounds  definition; 
methyl  acetate 
exclision;  comments 
due  by  9-24-97; 
published  8-2547 
Air  quality  impienoentation 
plans;  approval  and 
promulgation;  various 
States: 

Caytomia;  comments  dueiiy 
9-2447r  published  8-25- 
97 
Ohio;  comments  due  by  9- 
24-97;  published  8-25-97 
Pennsylvania;  comments 
due  by  9-2247;  published 
8-21-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigiiation  of 
areas: 

Indiana;  comments  due  by 
9-2547;  published  8-26- 
97 
Clean  Water  Act: 
Pharmaceutical 
manufacturing — 
Effluent  limitations 
guidelines, .  pretreatment 


standards,  and  new 
source  performance 
standards;  contHnerrts 
due  by  9-22-97; 
published  8447 
Sold  waste: 
Hazardous  waste 
combustors,  etc.; 
maximum  achievable 
control  technologies      .  <* 
<    performarxM  standanto; 
comments  due  tjy  9-24- 
97;  published  9447 
Superfund  program: 
Natioml  01  and  hamrdous 
subilanoaa.  contingency 
plan- 
National  pnorittesHat' 
update;  comments  due 
by  9-22-97;  pubWwd 
8-2^47 
Water  pollution  control: 
Water  quality  standards  ip 
Caitomia;  priority  toxic 
pollutants;  numeric 
criteria;  comments  due 
by  9-26-97;  published 
8^-97 
FEDERAL 
COMMUNICATIONS  " 


Ooromon  carrier  seivicas: 
Access  chargee — 
Subacriber  line  chargaa. 
etc.;  pnce  cap  rules; 
primary  lines  definition; 
comments  due  by  9-25- 
97;  publiahed  9-12-97 
Communicatians  equipment 
Radio  trequency  dovices 
Unlicensed  services 
operation;  spectrum 
etiqueUe;  use  of  5944 
GHz  t>and;  comments 
due  by  9-26-^; 
published  8-27-97 
Radio  broadcasbrx): 
Pole  attachments;  comments 
due  by  9-2647;  pubHehed- 
8-1847 
Radio  stations:  table  af  <> 
assignments: 

Missouri;  cenwnents  due  by 
9-2247;  pubfished  8447 
Wisconsin;  comments  due 
by  9-2247;  publiahed  84- 
97 
Television  broadcasting: 
Cable  television  systems  u 
Telecommunications 
services  inside  wiring; 
cable  home  wiring 
deposition;  comments 
due  by  9-25-97; 
published  9-347 
Television  stations;  table  of 
assignments: 

CaKfomia;  comments  due  by 
9-2247;  published  8-647 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Information  Ad*. 
implemenUrtion 


Federal  Open  Market 
Committee;  informatkxi 
availability;  comments  due 
by  9-2547;  published  8- 
2647 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Childran  and  Families 
Adminlatratlon 

Child  care  and  devetopment 
furxl;  comments  due  t>y  9- 
2247;  published  7-2347 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMBfT 
Food  and  Drug 
Adminiatration 
Food  for  human  consumption: 
Food  labeling— 
Dietary  sugar  akx>hols 
arxl  dental  caries; 
health  claims; 
comments  due  by  9-22- 
97;  published  7-947 
Medical  devices: 
Premarket  approval 
applications,  approval  and 
denial;  procedures 
revision;  comments  due 
by  9-25-97;  published  6- 
27-97 

INTERIOR  DEPARTMBfT 
Flah  and  Wildlife  Servica 
Endangered  and  threatened 
species: 

Findkigs  on  pelilmns,  etc.— 
Stone  Mountain  fairy 
shrimp;  comments  due 
by  9-22-97;  published 
7-2247 
Hawaiian  ferns  (four 
species);  comments  due 
by  9-2247;  published  7- 
2247 

Illinois  cave  amphlpod; 
comments  due  by  9-26- 
97;  published  7-28-97 

Keek's  checker  maHow; 
comments  due  t>y  9-26- 
97;  published  7-2847 
Natkjnal  wiWIife  refuge 

system: 

Mktway  Islands  and  Midway 
AtoN  National  WIUIHe 
Refuge;  administration; 
comments  due  by  9-26- 
97;  published  8-27-97 

INTERIOR  DEPARTMENT 

MInarala  Management 

Servica 

Royalty  management: 


Federal  leases;  natural  gas 
valuation  regulations; 
amendments;  withdrawn; 
supplemental  information 
comment  request; 
comments  due  by  9-22- 
97;  published  7-1847 
INTERIOR  DEPARTMENT 
National  Park  Servica 
National  Park  System: 
Safety  belts;  required  use 
by  all  motor  vehicle 
occupants;  comments  due 
by  9-2647;  published  7- 
2847 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  OfHca 

Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
Virginia;  comments  due  l>y 

9-24-97;  published  8-25- 

97 

JUSTICE  DEPARTMB4T 
Immigration  and 
Naturalization  Servloa 
Immigration: 
Permanent  residence  status 

eligibility  restrictions; 

temporary  removal; 

comments  due  t>y  9-22- 

97;  published  7-2347 

JtiSTICE  DEPARTMENT 

Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  9-2547;  published 
8-26-97 

LABOR  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  t>y  9-2347; 
published  7-2847 

LABOR  DEPARTIKNT 
Workers'  Compensation 
Programs  Office 

Federal  Emptoyees 
Compensation  Act: 
File  material  claims;  use 
and  discknure;  comments 
due  by  9-2347;  published 
7-28-97 

POSTAL  SERVICE 

OomestK  Mail  Manual: 
Commercial  mail  receiving 
agency;  delivery  of  mail; 
procedure  darifnation; 
comments  due  by  9-2)8- 
97;  published  8-2747 


International  Mail  Manual: 
Gk)bal  package  link  (GPL) 
servtoe— 

Mexico  arxl  Singapore; 
comments  due  by  9-25- 
97;  published  8-2647 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
E()u>ty  irxlex  insurar>ce 
products;  structure, 
martceting,  etc.;  comments 
due  by  9-2047;  published 
8-2747 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Offshore  supply  vessels; 
comments  due  by  9-2347; 
published  7-2547 
Regattas  and  marine  parades: 
Miller  Lite  Offshore 
Challenge  Boat  Race  at 
Islamorada,  FL;  comments 
due  by  9-25-97;  published 
8-2647 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Avco  Lycoming  e(  al.; 

comnrtents  due  by  9-26- 

97;  published  7-28-97 
Ayres  Corp.;  comments  due 

by  9-2647;  published  7- 

1047 
British  Aerospace; 

comments  due  by  9-26- 

97;  published  7-2847    - 
Cessna  Aircraft  Co.; 

comments  due  by  9-26- 

97;  published  7-2347 
Fokker,  comments  due  by 

9-2247;  published  8-11- 

97 

Israel  Aircraft  Industries; 
comments  due  by  9-22- 
97;  published  8-11-97 

McDonnell  Douglas; 
comments  due  by  9-22- 
97;  published  8-1147 

New  Piper  Aircraft,  Inc.; 
comments  due  t>y  9-22- 
97;  published  7-2447 

Raytheon;  comments  due  by 
9-2347;  published  7-30- 
97 

Class  B  airspace:  comnDents 
due  by  9-2247;  published 
8-2247 


Class  E  airspace;  comments 
due  by  9-2247;  pubished 
8-2247 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Rrearma  Bureau 

Akx)hol;  vittcultural  area 
designations: 

Yori(ville  Highlands, 
Mendocino  County,  CA; 
commerte  due  by  9-23- 
97;  published  7-2547 

TREASURY  DEPARTMBfT 

Thrift  SupervMon  Oflloa 

Fkkiciary  powers  of  Federal 
savings  assoaations; 
revision;  and  Community 
Reinvestment  Act 
regulations;  exempt  savings 
associations;  comments  due 
by  9-2247;  pubished  7-23- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medcal  benefits: 

Non-VA  physician  services; 
outpatient  or  inpatient 
care  provkled  at  non-VA 
facilities;  payment; 
comments  due  by  9-22- 
97;  published  7-2247 


UST  OF  PUBLIC  LAWS 

NolK  No  public  bills  whk:h 
have  become  law  were 
received  by  the  Offk»  of  the 
Federal  Register  tor  inclusion 
in  today's  List  of  Public 
Laws 

Last  List  Angnst  19.  laa? 


Public  Laws  Elactronic 
Notificalion  Sarvica 


Free  electroruc  man 
notifk»tion  of  newly  enacted 
Publk:  Laws  is  now  available. 
To  subscribe,  send  E-mail  to 
PENS9GPO.GOV  wiOi  the 
message: 

SUBSCRIBE  PENS4. 
FIRSTNAME  LASTNAME 


The  authentic  text  be'hind  th#nWw«  .  .  . 

The  Weekly 
Compilation  of 

Presideiitial 
Documents 


Presidential 
Documents 


This  unique  swvioe  prawidM  up-KHtote 
information  on  Prwidontial  pofcies 
and  announcemants.  tt  contains  the 
fuK  text  of  the  President's  puMic 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  ottwr 
Presidsntial  materials  released  tiy  the 
WNte  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  aiKJ  covers  materials 
released  during  the  preceding  weelc. 
Each  issue  irxrludes  a  Tat)te  of 
Contents,  lists  of  acts  approved  t>y 
the  President  nominatiorts  submitted 
to  the  Senate,  a  checldist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  put>li8hed  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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Annoimdng  the  Latest  Editiaii 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  fh«  Unr  of  the  Federal  Ragirtv- 
Code  of  Federal  RaguUtions  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 
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Monday,  September  22,  1997 


This  section  ol  the  FEDERAL  REGISTER 
contains  regutalory  documents  having  general 
applicability  and  legal  effect,  moet  of  wtiich 
are  keyed  to  apd  codifted  in  the  Code  of 
Federal  Regulations,  which  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

TTte  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1439 

Claims  CollMtion 

MBtcr:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUKMARY:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  is  issuing 
interim  regulations  to  govern  the 
collection  of  debts  owod  to  the  Board 
and  to  other  Federal  agencies.  The 
regulations  of  this  part  are  issued  under 
section  3  of  the  Federal  Claims 
Collection  Act  of  1966,  Public  Law  89- 
508.  80  Stat  308;  the  Debt  Collection 
Act  of  1982,  Public  Law  97-365, 96  Stat 
1749;  the  Debt  Collection  Improvement 
Act  of  1996,  Public  Law  104-134,  110 
Stat  1321;  31  U.S.C.  3720A:  and  in 
conformity  with  the  Federal  guidelines 
for  agency  debt  collection  issued  by  the 
Department  of  Justice  and  the  General 
Accounting  Office  (4  CFR  chapter  11) 
and  the  guidelines  of  the  Office  of 
Personnel  Management  (5  CFR  part  550, 
subpart  K)  on  o&ets  against  Federal 
employee  salaries. 

DATES:  These  regulations  are  effoctive 
on  September  22, 1997.  Written 
comments  must  be  received  on  or  before 
October  1, 1997. 

ADDRESSES:  Send  comments  to:  John  J. 
O'Meara,  General  Coimsel,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  NW,  Washington,  DC 
20005;  telefax  number  (202)  942-1676. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
J.  O'Meara,  telephone  number  (202) 
942-1660. 

SUPPLEMENTARY  MFORMATION:  These 
regulations  describe  a  nimiber  of  actions 
which  the  Board  may  take  to  collect 
debts  owed  to  the  Board.  These  actions 
are  offsets  against  monies  owed  to  the 
debtor  by  the  Board  or  Federal  agencies. 


offsets  against  tax  refunds  owed  to  the 
debtor  by  the  Internal  Revenue  Service, 
referral  to  a  private  collection 
contractor,  and  referral  to  the 
Department  of  Justice  for  the  initiation 
of  an  action  in  a  judicial  proceeding 
against  the  debtor.  These  regulations 
also  provide  that  the  Board  will  enter 
into  a  cross-servicing  agreement  with 
the  Department  of  the  Treasury 
(Treasury)  which  is  authorized  under 
the  Debt  Collection  Improvement  Act  of 
1996,  Public  Uw  104-134, 110  Stat 
1321.  to  take  all  of  the  above-listed 
actions  to  collect  the  debt  for  the  Board. 
In  addition,  the  Board  may  take  action 
on  behalf  of  a  Federal  agency  to  oCbet 
the  debt  owed  to  a  creditor  agency 
against  the  salary  of  a  Board  employee 
or  against  amounts  the  Board  owes  that 
are  not  included  in  net  assets  available 
for  Thrift  Savings  Plan  benefits.  The 
Board  anticipates  that  some  of  these 
procedures  may  change  when  revised 
Federal  Claims  Collection  Standards  are 
issued  by  the  Department  of  Justice  and 
Treasury  later  this  year. 

The  Board  does  not  receive  an  annual 
appropriation  of  funds  bom  Congress. 
Instead,  all  funds  under  the  control  of 
the  Board  come  from  the  Thrift  Savings 
Fund,  which  it  administers.  For  this 
reason,  all  debts  that  are  collected  imder 
these  regulations  on  behalf  of  the  Board 
will  be  deposited  in  the  Thrift  Savings 
Fund  rather  than  the  General  Fund  of 
the  Treasury. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities. 

Paperworic  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Propoaed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553(b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effectiye  in  less  than  30 
days.  The  Board  wishes  to  have  these 
procedures  in  effect  at  the  earliest 
possible  date  in  order  to  initiate  debt 
collection  action  against  persons  who 
owe  money  to  the  Board. 


Unfimded  Mandates  Refenn  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Refnm  Act  of  1995,  section  201,  Public 
Law  104-4. 109  Stat  48,  64,  the  offset 
of  these  regulations  on  State,  local,  and 
tribal  governments  and  the  private 
sector  have  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat 
48,  64-65,  is  not  required. 

Snhmiaaion  to  Congreaa  and  the 
General  Accounting  Office 

Under  5  U^.C  801(aHlXA),  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  before 
publication  of  this  rule  in  today's 
Federal  Register.  This  interim  rule  is 
not  a  major  rule  as  defined  at  5  U.S.C 
804(2). 

List  of  Subjects  in  5  CFR  Fait  1639 

Administrative  practice  and 
procedure,  Claims,  Government 
employees,  Income  taxes.  Wages. 

Federal  Retirement  Thrift  Investment  BoenL 

RogsrW.MeUe, 

ExBcMve  Dinctor. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  1639  to  Chapter  VI  to  read  as 
follows: 

PART18a>    CLAIMS  COLLECTION 

SubfMTt  A— Admlntotratlva  CoRaetlon. 
Compromlaa,  Tanninatton,  and 
Rafarral  of  Claiini 

See 

1539.1  Antht^ty. 

1639.2  Application  of  other  regulations; 
•cope. 

1639.3  Application  to  other  statutes. 

1639.4  Definitioiis. 

1639.5  Use  of  oedit  reporting  agencies. 

1639.6  Contracting  for  collection  aervices. 

1639.7  Initial  notice  to  debtor. 

1639.8  Interest  penalty,  and  administrative 
costs. 

1639.9  Charges  pending  wraiver  or  review. 

1639.10  R^srrals  to  the  Department  of 
Justice. 

1639.11  Cross-serridng  agreement  with  the 
Department  of  the  Treasury. 
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1639.12  Deposit  of  funds  collected. 

1639.13  Antiaiienation  of  funds  in  Thrift 
Savings  PUn  participant  accounts. 

Subpert  B— Salary  OffMt 

1639.20  Applicability  and  scope. 

1639.21  Waiver  requests. 

1639.22  Notice  requirements  before  oBaet 

1639.23  Hearing. 

1639.24  Certification. 

1639.25  Voluntary  repayment  agreements 
as  alternative  to  salary  ofbet 

1639.28    Special  review. 

1639.27  Procedures  for  salary  oSaet 

1639.28  Coordinating  salary  oEbet  with 
otho'  agencies. 

1639.29  Refunds. 

1639.30  Non-waiver  of  rights  by  payments. 

Subpart  C— Tax  Refund  Offaat 

1639.40  Applicability  and  scope. 

1639.41  Procedures  for  tax  refund  oCEsat 

1639.42  Notice  requirements  before  tax 
refund  ofEwL 

Subpart  P    AdmlnlrtraMva  OWaat 

1639.50  Applicability  and  scope. 

1639.51  Notice  procsdures. 

1639.52  Board  review. 

1639.53  Written  agreement  for  repayment 

1639.54  Requests  for  ofbet  to  Federal 
agencies. 

1639.55  Requests  for  oCbet  from  Fednal 
agencies. 

1639.56  Expedited  procedure. 

AaAmtttr-  5  VS.C.  8474;  31  U.S.C  3711. 
3716. 3720A. 

SubfMrt  A— Administrativa  Collection, 
Conipromiaa,  Tanninatlon,  and 
ifavafTBi  Of  mainw 

|l63ft.1    Authority. 

The  regulations  of  this  part  are  issued 
under  5  U.S.C.  8474  and  31  U.S.C.  3711. 
3716.  and  3720A.  and  in  conformity 
with  the  Federal  Claims  Collection 
Standards,  4  CFR  chapter  U,  prescribing 
standards  for  administrative  collection, 
compromise,  termination  of  agency 
collection  action,  and  referral  to  the 
Department  of  Justice  for  litigation  of 
dvil  claims  by  the  Government  for 
money  or  property.  4  CFR  chapter  IL 

«  1830.2    AftrtitrMtytt*  of  oitiar  laniitatlnni 


All  provisions  of  the  Federal  Claims 
Collection  Standards.  4  CFR  chapter  II. 
apply  to  the  regulations  of  this  part 
Tliis  part  supplements  4  CFR  chapter  n 
by  the  prescription  of  procedures  and 
directives  necessary  and  appropriate  for 
operations  of  the  Federal  Retirement 
Thrift  Investment  Board.  The  Federal 
Claims  Collection  Standards  and  this 
part  do  not  apply  to  any  claim  as  to 
which  there  is  an  indication  of  fraud  or 
misrepresentation,  as  described  in  4 
CFR  101.3,  imless  returned  by  the 
Depiutment  of  Justice  to  the  Board  for 

hanfllifig 


f1639J    Appltcation  to  ottMf  ttatutaa. 

(a)  The  Executive  Director  may 
exercise  his  or  her  compromise 
authority  for  those  debts  not  exceeding 
$100,000,  excluding  interest,  in 
conformity  with  the  Federal  Claims 
Collection  Act  of  1966,  the  Federal 
Claims  Collection  Standards  issued 
thereunder,  and  this  part,  except  where 
standards  are  established  by  other 
statutes  or  authorized  regulations  issued 
purstiant  to  them. 

(b)  The  authority  of  the  Executive 
Director  of  the  Board  to  remit  or 
mitigBte  a  fine,  penalty,  or  forfeiture 
will  be  exercised  in  accordance  with  the 
standards  for  remission  or  mitigation 
established  in  the  governing  statute.  In 
the  absence  of  such  standards,  the 
Federal  Claims  Collection  Standards 
wrill  be  followed  to  the  extent 
applicable. 

f  1639.4    DeflnWona. 

As  used  in  this  part: 

Administrative  offset,  as  defined  in  31 
U.S.C.  3701(a)(1),  means  withholding 
funds  payable  by  the  United  States 
(including  funds  payable  to  the  United 
States  on  behalf  of  a  State  government) 
to,  or  held  by  the  United  States  for.  a 
person  to  satisfy  a  debt  owed  to  the 
United  States. 

Agency  means  executive  departments 
and  agencies,  the  United  States  Postal 
Service,  the  Postal  Rate  Commission, 
the  United  States  Senate,  the  United 
States  House  of  Representatives,  and 
any  couit,  court  administrative  office,  or 
instrumentality  in  the  judicial  or 
legislative  branches  of  the  Government, 
and  Government  corporations. 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board,  which 
administers  the  Thrift  Savings  Plan  and 
the  Thrift  Savings  Fimd. 

Certification  means  a  written  debt 
claim  form  received  from  a  creditor 
agency  which  requests  the  paying 
agency  to  o&et  the  salary  of  an 
employee. 

CreaitoT  agency  means  an  agency  of 
the  Federal  Government  to  which  the 
debt  is  owed. 

Debt  means  money  owed  by  an 
individual  to  the  United  States 
including  a  debt  owed  to  the  Thrift 
Savings  Fund  or  to  a  Federal  agency,  but 
does  not  include  a  Thrift  Savings  Plan 
loan. 

Delinquent  debt  means  a  debt  that  has 
not  been  paid  within  the  time  limit 
prescribed  by  the  Board. 

Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay.  retirement  pay,  retainer  pay.  or,  in 
the  case  of  an  employee  not  entitled  to 
basic  pay,  other  authorized  pay 
remaining  after  the  deduction  of  any 


amount  required  by  law  to  be  withheld, 
excluding  any  garnishment  under  5  CFR 
parts  581,  582.  The  Board  will  include 
the  following  deductions  in  determining 
disposable  pay  subject  to  salary  ofCset: 

(1)  Federal  Social  Security  and 
Medicare  taxes; 

(2)  Federal,  state,  or  local  income 
taxes,  but  no  more  than  would  be  the 
case  if  the  employee  claimed  all 
dependents  to  which  he  or  she  is 
entiUed  and  any  additional  amounts  for 
which  the  employee  presents  evidence 
of  a  tax  obligation  supporting  the 
additional  withholding: 

(3)  Health  insurance  premiums; 

(4)  Normal  retirement  contributions  as 
explained  in  5  CFR  581.105(e): 

(5)  Normal  life  insurance  premiums, 
excluding  optional  life  insurance 
premiums;  and 

(6)  Levies  pursuant  to  the  Internal 
Revenue  Code,  as  defined  in  5  U.S.C 
5514(d). 

Employee  means  a  current  employee 
of  an  agency,  including  a  current 
membm  of  the  Armed  Forces  or  Reserve 
of  the  Armed  Forces  of  the  United 
States. 

Executive  Director  means  the 
Executive  Director  of  the  Federal 
Retirement  Thrift  Investment  Board,  or 
his  or  her  designee. 

Federal  Claims  Collection  Standards 
means  the  standards  published  at  4  CFR 
chapter  IL 

Hearing  official  means  an  individtial 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed,  and  rendering  a 
decision  on  the  basis  of  the  hearing. 

Net  Assets  Available  for  Thrift 
Savings  Plan  Benefits  means  aU  funds 
owed  to  Thrift  Savings  Plan  participants 
and  beneficiaries. 

Notice  of  intent  to  offset  or  notice  trf 
intent  means  a  written  notice  from  a 
creditor  agency  to  an  employee  which 
alleges  that  the  employee  owes  a  debt  to 
the  creditor  agency  and  which  apprises 
the  employee  of  certain  administrative 
rights. 

Notice  of  salary  offset  means  a  written 
notice  from  the  paying  agency  to  an 
employee  informing  the  employee  that 
it  has  received  a  cotification  from  a 
creditor  agency  and  intends  to  begin 
salary  offset 

Participant  means  any  person  wdth  an 
account  in  the  Thrift  Savings  Plan,  or 
who  would  have  an  account  but  for  an 
employing  agency  error. 

Paying  agency  means  the  agency  of 
the  Federal  Government  which  employs 
the  individual  who  owes  a  debt  to  the 
United  States.  In  some  cases,  the 
Federal  Retirement  Thrift  Investment 
Board  may  be  both  the  creditor  agency 
and  the  paying  agmcy. 
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Payroll  office  means  the  payroll  office 
in  the  paying  agency  which  is  primarily 
responsible  for  the  payroll  records  and 
the  c(X)rdination  of  pay  matters  with  the 
appropriate  personnel  office  with 
respect  to  an  employee. 

Person  includes  a  natural  person  or 
persons,  profit  or  non-profit 
corporation,  partnership,  association, 
trust,  estate,  consortium.  State  and  local 
governments,  or  other  entity  that  is 
capable  of  owing  a  debt  to  the  United 
States  Government;  however,  agencies 
of  the  United  States,  are  excluded. 

Private  collection  contractor  means  a 
private  debt  collector  under  contract 
with  an  agency  to  collect  a  non-tax  debt 
owed  to  the  United  States. 

Salary  offset  means  an  ofbet  to  coUect 
a  debt  imder  5  U.S.C.  5514  by 
deduction(s)  at  oqo  or  more  officially 
established  pay  intervals  from  the 
current  pay  account  of  an  employee, 
without  his  or  her  consent. 

Tax  refund  offset  means  the  reduction 
of  a  tax  refund  by  the  amount  of  a  past- 
due  legally  enforceable  debt  owed  to  the 
Board  or  a  Federal  agency. 

Thrift  Savings  Fund  means  the  Fund 
described  in  5  U.S.C.  8437. 

Thrift  Savings  Plan  means  the  Federal 
Retirement  Thrift  Savings  Plan 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986,  codified 
in  pertinent  part  at  5  U.S.C.  8431  et  seq.. 

Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  a  person  to 
the  Board  or  a  Federal  agency  as 
permitted  or  required  by  5  U.S.C.  5584 
or  8346(b),  10  U.S.C.  2774.  32  U.S.C 
716,  or  any  other  law. 


fieao^    Uaaofcradttraponingi 

(a)  The  Board  may  report  delinquent 
debts  to  appropriate  crmiit  reporting 
agencies  by  providing  the  following 
information: 

(1)  A  statement  that  the  debt  is  valid 
and  is  overdue; 

(2)  The  name,  address,  taxpayer 
identification  number,  and  any  other 
information  necessary  to  establish  the 
identity  of  the  debtor; 

(3)  The  amount,  status,  and  history  of 
the  debt;  and 

(4)  The  program  or  pertinent  activity 
tmder  which  the  debt  arose. 

(b)  Before  disclosing  debt  information 
to  a  credit  reporting  agency,  the  Board 
wiU: 

(1)  Take  reasonable  action  to  locate 
the  debtor  if  a  ciurent  address  is  not 
available;  and 

(2)  If  a  current  address  is  available, 
notify  the  debtor  by  certified  mail, 
return  receipt  requested: 

(i)  That  a  designated  Board  official 
has  reviewed  the  claim  and  has 


determined  that  the  claim  is  valid  and 
over-due; 

(ii)  That  writhin  60  days  the  Board 
intends  to  disclose  to  a  credit  reporting 
agency  the  information  authorized  for 
disclosure  by  this  section;  and 

(iii)  That  die  debtor  can  request  an 
explanation  of  the  claim,  can  dispute 
the  information  in  the  Board's  records 
concerning  the  claim,  and  can  file  for  an 
administrative  review,  waiver,  or 
reconsideration  of  the  claim,  where 
applicable. 

(c)  At  the  time  debt  information  is 
submitted  to  a  credit  reporting  agency, 
the  Board  will  provide  a  written 
statement  to  the  reporting  agency  that 
all  required  actions  have  been  tsJcen.  In 
addition,  the  Board  will,  thereafter, 
ensure  that  the  credit  reporting  agency 
is  prompdy  informed  of  any  substantive 
change  in  the  conditions  or  amoimt  of 
the  debt,  and  prompUy  verify  or  correct 
information  relevant  to  the  claim. 

(d)  If  a  debtor  disputes  the  validity  of 
the  debt,  the  credit  reporting  agency 
will  refer  the  matter  to  the  appropriate 
Board  official.  The  credit  reporting 
agency  will  exclude  the  debt  from  its 
reports  until  the  Board  certifies  in 
writing  that  the  debt  is  valid. 

§  1639.6    ContiacUny  for  collacUon 


The  Board  will  use  the  services  of  a 
private  collection  contractor  where  it 
determines  that  such  use  is  in  the  best 
interest  of  the  Board.  When  the  Board 
determines  that  there  is  a  need  to 
contract  for  collection  services,  it  will — 

(a)  Retain  sole  authority  to: 

(1)  Resolve  any  dispute  by  the  debtor 
regarding  the  validity  of  the  debt; 

(2)  Compromise  the  debt; 

(3)  Suspend  or  terminate  collection 
action; 

(4)  Refer  the  debt  to  the  Department 
of  Justice  for  litigation;  and 

(5)  Take  any  other  action  under  this 
part  which  does  not  result  in  full 
collection  of  the  debt; 

(b)  Require  the  contractor  to  comply 
with  the  Privacy  Act  of  19A,  as 
amended,  to  the  extent  specified  in  5 
U.S.C  5S2a(m),  with  applicable  Federal 
and  State  laws  pertaining  to  debt 
collection  practices  (e.g.,  the  Fair  Debt 
Collection  Practices  Act  (15  U.S.C.  1692 
et  seq.)],  and  with  applicable  regulations 
of  the  Board; 

(c)  Require  the  contractor  to  account 
accurately  and  fully  for  all  amounts 
collected;  and 

(d)  Require  the  contractor  to  provide 
to  the  Board,  upon  request,  all  data  and 
reports  contained  in  its  files  relating  to 
its  collection  actions  on  a  debt 


{ 1639.7    Initial  netica  to  daMor. 

(a)  When  the  Executive  Director 
determines  that  a  debt  is  owed  the 
Board,  he  will  send  a  written  notice  to 
the  debtor.  The  notice  will  inform  the 
debtor  of  the  follovnng: 

(1)  The  amount,  nature,  and  basis  of 
the  debt; 

(2)  That  payment  is  due  immediately 
after  receipt  of  the  notice; 

(3)  That  the  debt  is  considered 
delinquent  if  it  is  not  paid  witldn  30 
days  of  the  date  the  notice  is  mailed  or 
hand-deUvered; 

(4)  That  interest  charges  (except  for 
State  and  local  governments  and  Indian 
tribes),  penalty  charges,  and  admini 
strative  costs  may  be  assessed  against  a 
delinquent  debt; 

(5)  Any  rights  available  to  the  debtor 
to  dispute  the  validity  of  the  debt  or  to 
have  recovery  of  the  debt  waived  (citing 
the  available  review  or  waiver  authority, 
the  conditions  for  review  or  waiver,  and 
the  effects  of  the  review  or  waiver 
request  on  the  collection  of  the  debt); 
and 

(6)  The  address,  telephone  number, 
and  name  of  the  Board  official  available 
to  disctiss  the  debt 

(b)  The  Board  will  respond  prompUy 
to  communications  from  the  debtor. 

(c)  Subsequent  demand  letters  also 
will  notify  the  debtor  of  any  interest, 
penalty,  or  administrative  costs  which 
have  been  assessed  and  will  advise  the 
debtor  that  the  debt  may  be  referred  to 
a  credit  reporting  agency  (see  §  1639.5). 
a  collection  agency  (see  §  1639.6),  the 
Department  of  Justice  (see  §  1639.10).  or 
the  Department  of  the  Treasury  (■ 
§  1639.11),  if  it  is  not  paid. 

{ 1639^6   NilMaat,  panaMy,  and 


(a)  Interest.  The  Board  vrill  assess 
interest  on  all  delinquent  debts  unless 
prohibited  by  statute,  regulation,  or 
contract 

(1)  Intraest  b^jns  to  accrue  on  all 
debts  from  the  c^te  the  initial  notice  is 
mailed  or  hand-delivered  to  the  debtor. 
The  Board  will  not  recover  interest  if 
the  debt  is  paid  within  30  days  of  the 
date  of  the  initial  notice.  The  Board  will 
assess  an  anmiAl  rate  of  interest  that  is 
equal  to  the  rate  of  the  current  value  of 
funds  to  the  United  States  Treasiuy  (j.e., 
the  Treasury  tax  and  loan  account  rate) 
as  prescribed  and  published  by  the 
Secretaty  of  the  Treasury  in  thus  Federal 
Segister  and  the  Treasmy  Fiscal 
Requirements  Manual  Btilletins.  unlaaa 
a  different  rate  is  necessary  to  protect 
the  interests  of  the  Board.  The  Board 
will  notify  the  debtor  of  the  basis  for  ita 
finding  when  a  diffiarent  rate  is 
necessary  to  protect  the  Board's 
interests. 
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(2)  The  Executive  Director  may  extend 
the  30-day  period  for  payment  where  he 
determines  that  such  action  is  in  the 
best  interest  of  the  Board.  A  decision  to 
extend  or  not  to  extend  the  payment 
period  is  Qnal  and  is  not  sub)ect  to 
further  review. 

(b)  PenoVty.  The  Board  will  assess  a 
penalty  charge,  not  to  exceed  six 
p>ercent  a  year,  on  any  portion  of  a  debt 
that  is  not  paid  within  90  days  of  the 
initial  notice. 

(c)  Administrative  costs.  The  Board 
vrill  assess  charges  to  cover 
administrative  costs  incurred  as  the 
result  of  the  debtor's  fiulure  to  pay  a 
debt  wdthin  30  days  of  the  date  of  the 
initial  notice.  Administrative  costs 
include  the  additional  costs  incxirred  in 
processing  and  handling  the  debt 
because  it  became  delinquent,  such  as 
costs  incurred  in  obtaining  a  credit 
report,  or  in  using  a  private  collection 
contractor,  or  service  fees  charged  by  a 
Federal  agency  for  collection  activities 
undertaken  on  behalf  of  the  Board. 

(d)  Allocation  of  payments.  A  partial 
payment  by  a  debtor  will  be  applied 
first  to  outstanding  administrative  costs, 
second  to  penalty  assessments,  third  to 
accrued  interest,  and  then  to  the 
outstanding  debt  principal. 

(e)  Waiver.  (1)  The  Executive  Director 
may  (without  regard  to  the  amount  of 
the  debt)  waive  collection  of  all  or  part 
of  accrued  interest,  penalty,  or 
administrative  costs,  if  he  determines 
that  collection  of  these  charges  would 
be  against  equity  and  good  conscience 
or  not  in  the  best  interest  of  the  Board. 

(2)  A  decision  to  waive  interest, 
penalty  charges,  or  administrative  costs 
may  be  made  at  any  time  before  a  debt 
is  paid.  However,  where  these  charges 
have  been  collected  before  the  waiver 
decision,  thev  will  not  be  refunded.  The 
Executive  Director's  decision  to  waive 
or  not  waive  collection  of  theab  charges 
is  final  and  is  not  subject  to  further 
10V  lew. 


{ loU>9   CiMfQea  pendktQ 


Interest,  penalty  charges,  and 
administrative  costs  will  continue  to 
accrue  on  a  debt  during  administrative 
appeal,  either  formal  or  informal,  and 
during  waiver  consideration  by  the 
Board,  unless  specifically  prohibited  by 
a  statute  or  a  regulation. 


11899.10 


toltie  Depeftmant  ol 


The  Executive  Director  will  refer  to 
the  Department  of  Justice  for  litigation 
all  claims  on  which  aggressive 
collection  actions  have  been  taken  but 
which  covdd  not  be  collected, 
compromised,  suspended,  or 


terminated.  Referrals  will  be  made  as 
early  as  possible,  consistent  with 
aggressive  Board  collection  action,  and 
within  the  period  for  bringing  a  timely 
suit  against  the  debtcw. 

§1899.11    Cfoii  servicing  agraetnent  wtlti 
the  Dapartmwit  of  the  Traeaufy. 

The  Board  will  enter  into  a  cross- 
servicing  agreement  with  the 
Department  of  the  Treasury  which  will 
audiorize  Treasury  to  take  all  of  the  debt 
collection  actions  described  in  this  part. 
These  debt  collection  services  will  be 
provided  to  the  Board  in  accordance 
with  31  U.S.C.  3701  et  seq. 

11890.12    DapoeHoffundacoiiactwL 
All  funds  owed  to  the  Board  and 
collected  under  this  part  will  be 
deposited  in  the  Thrift  Savings  Fund. 
Funds  owed  to  other  agencies  and 
collected  imder  this  part  Mdll  be 
credited  to  the  account  designated  by 
the  creditor  agency  for  the  receipt  of  the 
funds. 

{1899.19    AntiaUanation  of  ikmda  in  Thrift 
Savings  Plan  participant  accounts. 

In  accordance  with  5  U.S.C.  8437,  net 
assets  available  for  Thrift  Savings  Plan 
benefits  will  not  be  used  to  satisfy  a 
debt  owed  by  a  participant  to  an  agency 
under  the  regulations  of  this  part  or 
under  the  debt  collection  regulations  of 
any  agency. 

Subpart  B— Salary  Offset 

f1899.20    AppUcabiittyandacopa. 

(a)  The  regulations  in  this  subpart 
provide  Boud  procedures  for  the 
collection  by  salary  offset  of  a  Federal 
employee's  pay  to  satisfy  certain  debts 
owed  to  the  Board  or  to  Federal 
agencies. 

(b)  The  regulations  in  this  subpart 
apply  to  collections  by  the  Executive 
Director,  bom: 

(1)  Federal  employees  who  owe  debts 
to  the  Board;  and 

(2)  Employees  of  the  Board  who  owe 
debts  to  Federal  agencies. 

(c)  The  regulations  in  this  subpart  do 
not  apply  to  4pbts  arising  under  the 
Internal  Revenue  Code  of  1986,  as 
amended  (tide  26,  United  States  Code); 
the  Social  Security  Act  (42  U.S.C  301 
et  seq.);  the  tariff  laws  of  the  United 
States;  or  to  any  case  where  collection 
of  a  debt  by  salary  oSset  is  explicitiy 
provided  for  or  prohibited  by  another 
statute  {e.g.,  travel  advances  in  5  U.S.C 
5705  and  employee  training  expenses  in 
5  U.S.C.  4108). 

(d)  Nothing  in  the  regidations  in  this 
subpart  precludes  the  compromise, 
suspension,  or  termination  of  collection 
actions  under  the  standards 
implementing  the  Federal  Claims 


Collection  Act  (31  U.S.C  3711  et  seq.. 
4  CFR  Parts  101-105,  38  CFR  1.900— 
1.994). 

(e)  A  levy  pursuant  to  the  Internal 
Revenue  Code  takes  precedence  over  a 
salary  ofEset  under  this  subpart,  as 
provided  in  5  U.S.C.  5514(d). 

(f)  This  subpart  does  not  apply  to  any 
adjustment  to  pay  arising  out  of  an 
employee's  election  of  coverage  or  a 
change  in  covraage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  bom.  pay,  if  the  amount  to 
be  recovered  was  acciunulated  over  four 
pay  periods  or  less. 


§1899.21    Waiver  I 

The  regulations  in  this  subpart  do  not 
preclude  an  employee  from  requesting 
waiver  of  an  overpayment  under  5 
U.S.C.  5584  or  8346(b)^0  U.S.C.  2774, 
32  U.S.C  716.  or  undefother  statutory 
provisions  pertaining  to  the  particular 
debts  being  collected. 

§1898.22    Notice  fSQuirafnsnts  befofs 


Deductions  under  the  authority  of  5 
U.S.C  5514  may  be  made  if.  a  minimum 
of  30  calendar  days  before  salary  ofbet 
is  initiated,  the  Board  provides  the 
employee  with  written  notice  that  he  or 
she  owes  a  debt  to  the  Board.  This 
notice  of  intent  to  offset  an  employee's 
salary  %vill  be  hand-delivered  or  sent  by 
certified  mail  to  the  most  current 
address  that  is  available  to  the  Board. 
The  notice  provided  under  this  section 
will  state: 

(a)  That  the  Board  has  reviewed  the 
records  relating  to  the  claim  and  has 
determined  that  a  debt  is  owed,  the 
amount  of  the  debt,  and  the  facts  giving 
rise  to  the  debt; 

(b)  The  Board's  intention  to  collect 
the  debt  by  deducting  money  from  the 
employee's  ciurrent  disposable  pay 
account  until  the  debt,  and  all 
accumulated  interest,  penalties,  and 
administrative  costs,  is  paid  in  full; 

(c)  The  amount,  frequency, 
approximate  beginning  date,  and 
duration  of  the  intended  deductions; 

(d)  An  explanation  of  the  Board's 
policy  concerning  interest,  penalties, 
and  administrative  costs,  including  a 
statement  that  such  assessments  must  be 
made  unless  exctised  in  accordance 
with  the  Federal  Claims  Collection 
Standards,  4  CFR  chapter  II; 

(e)  The  employee's  right  to  inspect 
and  copy  all  records  pertaining  to  the 
debt  claimed  or  to  receive  copies  of 
those  records  if  personal  inspection  is 
impractical; 

(f)  The  right  to  a  hearing  conducted  by 
an  administrative  law  judge  or  other 
impartial  hearing  official  (i.e.,  a  hearing 
official  not  under  the  supervision  or 
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control  of  the  Executive  Director),  with 
respect  to  the  existence  and  amount  of 
the  debt  claimed  or  the  repayment 
schedule  (i.e.,  the  perx:entage  of 
disposable  pay  to  be  deducted  each  pay 
period),  so  long  as  a  request  is  filed  by 
the  eniployee  as  prescribed  in  §  1639.23; 

(g)  u  not  previously  provided,  the 
opporttuiity  (under  terms  agreeable  to 
the  Board)  to  establish  a  schedule  for 
the  voluntary  repayment  of  the  debt  or 
to  enter  into  a  written  agreement  to 
establish  a  schedule  for  repayment  of 
the  debt  in  lieu  of  offset  llie  agreement 
must  be  in  writing  and  signed  by  both 
the  employee  and  the  Executive 
Director; 

(h)  The  name,  address,  and  telephone 
number  of  an  officer  or  employee  of  the 
Board  who  may  be  contacted  concerning 
procediues  for  requesting  a  hearing; 

(i)  The  method  and  time  period  ror 
requesting  a  hearing; 

Q)  That  the  timely  filing  of  a  request 
for  a  hearing  on  or  before  the  15th 
calendar  day  following  receipt  of  the 
notice  of  intent  will  stay  the 
commencement  of  collection 
proceedings; 

(k)  The  name  and  address  of  the 
officer  or  employee  of  the  Board  to 
whom  the  request  for  a  hearing  should 
be  sent; 

0)  That  the  Board  will  initiate 
certification  procediues  to  implement  a 
salary  offset,  as  appropriate,  (which  may 
not  exceed  15  percent  of  the  employee's 
disposable  pay)  not  less  than  30  days 
from  the  date  the  en^)loyee  receives  the 
notice  of  debt,  unless  the  employee  files 
a  timely  request  for  a  hearing; 

(m)  'That  a  final  decision  on  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  eariiest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing, 
tuiless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(n)  That  any  knowingly  fiEdse  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(1)  Disciplinary  procedures 
appropriate  under  5  U.S.C  chapter  75, 
5  CFR  part  752,  or  any  other  applicable 
statute  or  regulations; 

(2)  Penalties  under  the  False  Claims 
Act,  31  U.S.C  3729-3733,  or  any  other 
applicable  statutory  authority;  and 

(3)  Criminal  penalties  under  18  U.S.C 
286,  287,  1001,  and  102.  or  any  other 
applicable  statutory  authority; 

(o)  Any  other  rights  and  remedies 
available  to  the  emplojree  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(p)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 


deducted  Cor  the  debt  which  are  later 
waived  or  found  not  owed  will  be 
promptly  refunded  to  the  employee;  and 

(q)  That  proceedings  with  respect  to 
the  d^t  are  governed  by  5  U.S.C.  5514. 

§1899.29    Hsaring. 

(a)  Request  for  hearing.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  employee  who  desires  a 
hearing  concerning  the  existence  or 
amount  of  the  debt  or  the  proposed 
oBset  schedule  must  send  such  a 
request  to  the  Board  office  designated  in 
the  notice  of  intent  See  §  1639.22(k). 

(1)  The  request  for  hearing  must  be 
signed  by  the  employee  and  fully 
identify  and  explain  with  reasoiiable 
specificity  all  the  facts,  evidence,  and 
witnesses,  if  any,  that  support  his  or  her 
position. 

(2)  The  request  ba  hearing  must  be 
received  by  the  designated  office  on  or 
before  the  15th  calendar  day  following 
the  employee's  receipt  of  the  notice. 
Timely  filing  will  stay  the 
commencement  of  collection 
procedures. 

(3)  The  employee  must  also  specify 
whether  an  oral  or  written  hearhag  is 
requested.  If  an  oral  hearing  is  desired, 
the  request  shotild  explain  why  the 
matter  cannot  be  resolved  by  review  of 
the  documentary  evidence  alone. 

(b)  Failure  to  timely  submit.  (1)  If  the 
employee  files  a  request  fr>r  a  hwwring 
after  the  expiration  of  the  15th  calendar 
day  period  provided  for  in  paragraph  (a) 
of  this  section,  the  Board  will  accept  the 
request  if  the  employee  can  show  that 
the  delay  was  the  restUt  of 
circumstances  beyond  his  or  her  control 
or  because  of  a  failxire  to  receive  notice 
of  the  filing  deadline  (unless  the 
employee  had  actual  notice  of  the  filing 
deadline). 

(2)  An  emplo3ree  waives  die  right  to 
a  hearing,  and  vrill  have  his  or  her 
disposable  pay  offset  in  accordance  with 
the  Board's  offset  schedule,  if  the 
employee: 

(i)  Fails  to  file  a  request  for  a  hearing 
and  the  failure  is  not  excused;  or 

(ii)  Fails  to  appear  at  an  oral  hearing 
of  which  he  or  she  was  notified  and  the 
hearing  official  does  not  determine  that 
failure  to  appear  was  due  to 
circumstances  beyond  the  employee's 
controL 

(c)  Representation  at  the  heaiing.  The 
creditor  agency  may  be  represented  by 
legal  coimsel.  The  employee  may 
represent  himself  or  herself  or  may  be 
represented  by  an  individual  of  his  or 
her  choice  and  at  his  or  her  own 
expense. 

(d)  Review  of  Board  records  related  to 
the  debt.  (1)  In  accordance  with 

§  1639.22(e)>  an  employee  who  intends 


to  inspect  or  copy  Board  records  related 
to  the  d^t  must  send  a  letter  to  the 
official  designated  in  the  notice  of  intent 
to  offset  stating  his  or  her  intention.  The 
letter  must  be  received  within  15 
calendar  days  after  the  employee's 
receipt  of  the  notice. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  designated 
(^ficial  will  notify  the  employee  of  the 
location  and  time  when  the  employee 
may  inspect  and  copy  records  related  to 
the  debt 

(3)  If  personal  inspection  is 
impractical,  arrangements  Mrill  be  made 
to  send  copies  of  diose  records  to  the 
employee. 

(e)  Hearing  official.  The  Board  may 
request  an  adndnistrative  law  judge  to 
conduct  the  hearing  or  the  Board  may 
obtain  a  hearing  official  who  is  not 
under  the  su(>ervision  or  control  of  the 
Executive  Director. 

(f)  Procedure.  (1)  General.  After  the 
employee  requests  a  hearing,  the 
heuing  official  will  notify  die  employee 
of  the  form  of  the  hearing  to  be 
provided.  If  the  hearing  %vill  be  oral,  the 
notice  will  set  forth  the  date,  time,  and 
location  of  the  hearing.  If  the  hearing 
wiU  be  written,  the  employee  will  be 
notified  that  he  or  she  should  submit 
arguments  in  writing  to  the  hearing 
official  by  a  specified  date  after  which 
the  record  will  be  closed.  This  date  will 
give  the  employee  reasonable  time  to 
submit  documentetibn. 

(2)  Oral  hearing.  An  emplo]ree  who 
requests  an  oral  hearing  will  be 
provided  an  oral  hearing,  if  the  hearing 
official  determines  that  the  matter 
cannot  be  resolved  by  review  of 
documentary  evidence  alone  (e.g.,  when 
an  issue  of  credibility  is  involved).  The 
*M*"""g  is  not  an  adversarial 
adjudication  and  need  not  take  the  form 
of  an  evidentiary  hearing.  Witnesses 
who  testify  in  oral  hearings  will  do  so 
under  oath  or  affirmation.  Oral  hearings 
may  tska  the  form  of,  but  are  not  limitsd 
to: 

(i)  Informal  conferences  with  the 
hecuing  official,  in  which  the  employee 
and  agency  representetive  will  be  given 
full  opportunity  to  present  evidence, 
witnesses,  and  argument; 

(ii)  Informal  meetings  with  an 
intraview  of  the  employee;  or 

(iii)  Formal  written  submissions,  with 
an  opportunity  for  oral  presentetion. 

(3)  Record  determination.  If  the 
hearing  official  determines  that  an  oral 
hearing  is  not  necessary,  he  or  she  will 
make  the  determination  based  upon  a 
review  of  the  available  written  record. 

(4)  Record.  The  hearing  official  must 
Tnaintnin  a  siunmary  record  of  any 
hearing  provided  by  this  subpart 
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(g)  Date  of  decision.  The  bearing 
official  will  issue  a  written  decision, 
based  upon  documentary  evidence  and 
information  developed  at  the  bearing,  as 
soon  as  practical  after  the  bearing,  but 
not  later  than  60  days  after  the  date  on 
which  the  petition  was  received  by  the 
creditor  agency,  unless  the  employee 
requests  a  delay  in  the  proceedings.  In 
that  case,  the  60  day  decision  period 
will  be  extended  by  the  number  of  days 
by  which  the  hearing  was  postponed. 

(h)  Content  of  decision.  The  written 
decision  will  include: 

(1)  A  statement  of  the  facts  presented 
to  support  the  origin,  nature,  and 
amount  of  the  debt; 

(2)  The  hearing  official's  findings, 
analysis,  and  conclusions;  and 

(3)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(i)  Failure  to  appear.  (1)  In  the 
absence  of  good  cause  shown  (e.g., 
excused  illness),  an  employee  who  fails 
to  appear  at  a  hearing  will  be  deemed, 
for  the  purpose  of  this  subpart,  to  admit 
the  existence  and  amount  of  the  debt  as 
described  in  the  notice  of  intent 

(2)  If  the  representative  of  the  creditor 
agency  falls  to  appear,  the  hearing 
official  will  proceed  with  the  hearing  as 
scheduled,  and  make  his  or  her 
determination  based  upon  the  oral 
testimony  presented  by  the 
lepresentativeCs)  of  the  employee  and 
the  documentary  docimientation 
submitted  by  both  parties. 

(3)  At  the  request  of  both  parties,  the 
hearing  official  will  schedule  a  new 
hearing  date.  Both  parties  will  be  given 
reasonable  notice  of  the  time  and  place 
of  this  new  hearing. 

f1630JM    CerUflcaUon. 

(a)  The  Board  will  provide  a 
certification  to  the  paying  agency  in  all 
cases  in  which: 

(1)  The  hearing  official  determines 
that  a  debt  exists; 

(2)  The  employee  admits  the  existence 
and  amount  of  the  debt  by  Calling  to 
request  a  hearing;  or 

(3)  The  employee  admits  the  existence 
of  the  debt  by  Calling  to  appear  at  a 
bearing. 

(b)  The  certification  must  be  in 
writing  and  must  include: 

(1)  A  statement  that  the  employee 
owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 

(3)  The  date  the  Board's  right  to 
collect  the  debt  first  accrued; 

(4)  A  statement  that  the  Board's 
regulations  have  been  approved  by  the 
Office  of  Personnel  Management  under 
5  CFRjpart  550,  subpart  K; 

(5)  Ine  amoimt  and  date  of  the 
collection,  if  only  a  one-time  o£bet  is 
required; 


(6)  If  the  collection  is  to  be  made  in 
installments,  the  number  of  installments 
to  be  collected,  the  amount  of  each 
installment,  and  the  date  of  the  first 
installment,  if  a  date  other  than  the  next 
officially  established  pay  period  is 
required;  and 

(7)  Information  regarding  the 
completion  of  procedures  required  by  5 
U.S.C.  5514,  including  the  dates  of 
notices  and  hearings  provided  to  the 
employee,  or,  if  applicable,  the 
employee's  signed  consent  to  salary 
offset  or  a  signed  statement 
acknowledging  receipt  of  required 
procedures. 

§1939.25    Voluntary  rapaymsnt 
■Qraentents  ss  sNsnielive  to  ssiafy  oflseL 

(a)  In  response  to  a  nodce  of  intent  to 
offset  against  an  employee's  salary  to 
recover  a  debt  owed  to  the  Board,  an 
employee  may  propose  to  the  Board  that 
he  or  she  be  allowed  to  repay  the  debt 
through  direct  payments  as  an 
alternative  to  salary  offset  Any 
employee  who  wishes  to  repay  a  debt 
without  salary  offiset  must  submit  in 
writing  a  proposed  agreement  to  repay 
the  debt.  The  proposal  must  admit  the 
existence  of  the  debt  and  set  forth  a 
proposed  repayment  schedule.  The 
employee's  [proposal  must  be  received 
by  the  official  designated  in  the  notice 
of  intent  within  15  calendar  days  after 
the  employee  received  the  notice. 

(b)  In  response  to  a  timely  proposal  by 
the  debtor,  the  Executive  Director  will 
notify  the  employee  whether  the 
employee's  proposed  written  agreement 
for  repayment  is  acceptable.  It  is  within 
the  Executive  Director's  discretion  to 
accept  a  repayment  agreement  instead  of 
proceeding  by  salary  offset 

(c)  If  the  Executive  Director  decides 
that  the  proposed  repayment  agreement 
is  unacceptable,  the  employee  wUl  have 
15  days  firom  the  date  he  or  she  received 
notice  of  the  decision  to  file  a  petition 
for  a  hearing. 

(d)  If  the  Executive  Director  decides 
that  the  proposed  repayment  agreement 
is  acceptable,  the  alternative  arrange 
ment  must  be  in  writing  and  signed  by 
both  the  employee  and  the  Executive 
Director. 

{ 1630.26    Spedei  fevtow. 

(a)  An  employee  subject  to  salary 
offMt  or  a  voluntary  repayment 
agreement  in  connection  with  a  debt 
owed  to  the  Board  may,  at  any  time, 
request  that  the  Board  conduct  a  special 
review  of  the  amount  of  the  salary  offset 
or  voluntary  payment,  based  on 
materially  changed  circumstances,  such 
as  catastrophic  illness,  divorce,  death, 
or  disability. 


(b)  To  assist  the  Board  in  determining 
whether  an  offset  would  prevent  the 
employee  from  meeting  essential 
subsistence  expenses  (costs  inciured  for 
food,  housing,  clothing,  transportation, 
and  medical  care),  the  employee  will 
submit  a  detailed  statement  and 
supporting  documents  for  the  employee, 
his  or  her  spouse,  and  dependents, 
indicating: 

(1)  Income  firom  all  sources; 

(2)  Assets; 

(3)  Liabilities; 

(4)  Number  of  dependents; 

(5)  Expenses  for  food,  housing, 
clothing,  and  transportation; 

(6)  Medical  expenses;  and 

(7)  Exceptional  expenses,  if  any. 

(c)  If  the  employee  requests  a  special 
review  under  this  section,  the  employee 
must  file  an  alternative  proposed  salary 
offset  or  payment  schedule  and  a 
statement  with  supporting  docimients, 
shoMring  why  the  current  salary  oCbet  or 
payments  result  in  an  extreme  financial 
hardship  to  the  employee. 

(d)  The  Executive  Director  will 
evaluate  the  statement  and  supporting 
dociunents,  and  determine  whether  the 
original  offset  or  repayment  schedule 
imposes  an  extreme  financial  hardship 
on  the  employee.  The  Executive 
Director  will  notify  the  employee  in 
writing  of  his  determination,  including, 
if  appropriate,  a  revised  ofEset  or 
payment  schedule. 

(e)  If  the  special  review  results  in  a 
revised  o£bet  or  repayment  schedule, 
the  Board  Mdll  provide  a  new 
certification  to  the  paying  agency. 


1 1636.27    Prooedurae  tor  i 

(a)  The  Board  will  coordinate  salary 
deductions  under  this  subpart 

(b)  The  Board's  payroll  office  will 
determine  the  amount  of  an  employee's 
disposable  pay  and  will  implement  the 
salary  ofbet. 

(c)  Deductions  will  begin  %v{thin  three 
official  pay  periods  following  receipt  by 
the  Board's  payroll  office  of  certification 
for  the  creditor  agency. 

(d)  Types  of  collection — 

(1)  Lump-sum  offset.  If  the  amount  of 
the  debt  is  equal  to  or  less  than  15 
percent  of  disposable  pay,  the  debt 
generally  will  be  collected  through  one 
lump-sum  offMt 

(2)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  from  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made 
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unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amoimt 

(3)  Deductions  from  final  check.  A 
deduction  exceeding  the  15  percent 
disposable  pay  limitation  may  be  made 
from  any  fipal  salary  payment  under  31 
U.S.C  3716  and  the  Federal  Claims 
Collection  Standards,  4  CFR  chapter  II, 
in  order  to  liquidate  the  debt,  whether 
the  employee  is  being  separated 
voluntarily  or  involuntarily. 

(4)  Deductions  from  other  sources.  If 
an  employee  subject  to  salary  offset  is 
separated  from  the  Board,  and  the 
balance  of  the  debt  cannot  be  liquidated 
by  offset  of  the  final  salary  check,  the 
Board  may  oCbet  any  later  payments  of 
any  kind  against  the  balance  of  the  debt, 
as  allowed  by  31  U.S.C.  3716  and  the 
Federal  Claims  Collection  Standards,  4 
CFR  chapter  II. 

(e)  Multiple  debts.  In  instances  where 
two  or  more  creditor  agencies  are 
seeking  salary  offsets,  or  where  two  or 
more  debts  are  owed  to  a  single  creditor 
agency,  the  Board's  payroll  office  may, 
at  its  discretion,  determine  whether  one 
or  more  debts  should  be  offset 
simultaneously  within  the  15  percent 
limitation. 

(f)  Precedence  of  debts  owed  to  the 
Board.  For  Board  employees,  debts 
owed  to  the  Board  generally  take 
precedence  over  debts  owed  to  other 
agencies.  In  the  event  that  a  debt  to  the 
Board  is  certified  while  an  employee  is 
subject  to  a  salary  offset  to  repay 
another  agency,  the  Board  may  decide 
whether  to  have  the  first  debt  repaid  in 
full  before  collecting  the  claim  or 
whether  changes  should  be  made  in  the 
salary  deduction  being  sent  to  the  other 
agency.  If  debts  owed  the  Board  can  be 
collected  in  one  pay  period,  the  Board 
payroll  office  may  suspend  the  salary 
oBset  to  the  other  agency  for  that  pay 
period  in  order  to  liquidate  the  d^t  to 
the  Board.  When  an  employee  owes  two 
or  more  debts,  the  best  interests  of  the 
Board  will  be  the  primary  con  sideration 
in  the  payroll  office's  determination  of 
the  order  in  which  the  debts  should  be 
collected. 


f  1639.28    Coordlnailng  I 
other  agencies. 

(a)  Responsibility  of  the  Board  as  the 
creditor  agency.  (1)  "The  Board  wUl 
coordinate  debt  collections  with  other 
agencies  and  will,  as  appropriate: 

(i)  Arrange  for  a  hearing  or  special 
review  upon  proper  petitioning  by  the 
debtor;  and 

(ii)  Prescribe,  upon  consultation  with 
the  General  Counsel,  the  additional 
practices  and  procedures  that  may  be 
necessary  to  cany  out  the  intmt  of  this 
subpart 


(2)  The  Board  will  ensure: 

(i)  That  each  notice  of  intent  to  offset 
is  consistent  with  the  requirements  of 
%  1639.22; 

(ii)  That  each  certification  of  debt  that 
is  sent  to  a  paying  agency  is  consistent 
with  the  requiranents  of  §  1639.24;  and 

(ill)  That  nearings  are  properly 
scheduled. 

(3)  Requesting  recovery  from  current 
pa3ring  agency.  Upon  completion  of  the 
procedures  established  in  these 
regulations  and  pursuant  to  5  U.S.C 
5514,  the  Board  will  provide  the  paying 
agency  widi  a  certification  as  provided 
in  §  1639.24. 

(4)  If  the  employee  is  in  the  process 
of  separating  and  has  not  received  a 
final  salary  check  or  other  final 
payment(s)  from  the  paying  agency,  the 
Board  must  submit  a  d^t  clahn  to  the 
paying  agency  for  collection  imder  31 
U.S.C.  3716.  The  paying  agency  must 
certify  the  total  amount  of  its  collection 
on  the  debt  and  notify  the  employee  and 
the  Board.  If  the  pajdng  agency's 
collection  does  not  fully  satisfy  the  debt, 
and  the  paying  agency  is  aware  that  the 
debtor  is  entitied  to  payments  from  the 
QvU  Service  Retirement  and  Disability 
Fund  or  other  similar  payments  that 
may  be  due  the  debtor  employee  from 
other  Federal  Government  sources,  the 
paying  agency  will  provide  written 
notice  of  the  outstanding  debt  to  the 
agency  responsible  for  mwlcing  the  other 
payments  to  the  debtor  employee.  The 
written  notice  wiU  state  that  the 
employee  owes  a  debt,  the  amount  of 
the  debt,  and  that  the  provisions  of  this 
section  have  been  fully  complied  with. 
The  Board  must  submit  a  properly 
certified  claim  to  the  agency  responsible 
for  niaHng  the  payments  before  the 
collection  can  be  made. 

(5)  Separated  employee.  If  the 
employee  is  already  separated  and  all 
payments  due  frt>m  his  or  her  former 
paying  agency  have  been  paid,  the 
Board  may  request,  imless  otherwise 
prohibited,  that  money  due  and  payable 
to  the  employee  from  the  Qvil  Service 
Retirement  and  Disability  Fund  (5  CFR 
part  831,  subpart  R,  or  5  CFR  part  845, 
subpart  D)  or  other  similar  funds,  be 
administratively  offwt  to  collect  the 
debt 

(6)  Employee  transfer.  When  an 
employee  transfers  from  one  paying 
agency  to  another  paying  agency,  the 
Board  will  not  repeat  the  due  process 
procedures  described  in  5  U.S.C  5514 
and  this  subpart  to  resume  the 
collection.  Ilie  Board  will  submit  a 
properly  certified  claim  to  the  new 
paying  agency  and  will  subsequently 
review  the  debt  to  make  sure  the 
collection  is  resumed  by  the  new  paying 
agency. 


(b)  Responsibility  of  the  Board  as  the 
paying  agency.  (1)  Complete  claim. 
When  the  Board  receives  a  certified 
claim  from  a  creditor  agency, 
deductions  should  be  scheduled  to 
begin  within  three  officially  established 
pay  intervals.  Before  deductions  can 
b^in,  the  employee  will  receive  a 
written  notice  from  the  Board  including. 

(i)  A  statement  that  the  Board  has 
received  a  certified  debt  claim  from  the 
creditor  agency; 

(ii)  The  amount  of  the  debt  claim; 

(ill)  The  date  salary  offset  dediictions 
will  brain,  and 

(iv)  'Ine  amount  of  such  deductions. 

(2)  Incomplete  claim.  When  the  Board 
receives  an  incomplete  certification  of 
debt  from  a  creditor  agency,  the  Board 
will  return  the  debt  claim  with  a  notice 
that  procedures  under  5  U.S.C  5514  and 
5  CFR  part  550,  subpart  K,  must  be 
followed  and  a  properly  certified  debt 
claim  received  before  action  will  be 
taken  to  collect  from  the  employee's 
current  pay  accoimt 

(3)  Review.  The  Board  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  asmicy. 

(4)  Employees  who  transfer  pom  one 
paying  agency  to  another.  If,  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  Board,  the  employee 
transfers  from  the  Board  to  a  different 
p>a3dng  agency  before  the  debt  is 
collected  in  foil,  the  Board  will  certify 
the  total  amount  collected  on  the  debt 
and  notify  the  employee  and  the 
creditor  agency  in  writing.  The 
notification  to  the  creditor  agency  will 
include  information  on  the  employee's 
transfiar. 

fie36.2»    Refunds. 

(a)  If  the  Board  is  the  creditor  agency, 
it  will  prompdy  refund  any  amount 
deducted  imder  the  authority  of  5  U.S.C 
5514,  when: 

(1)  The  debt  is  waived  or  all  or  part 
of  the  funds  deducted  are  otherwise 
found  not  to  be  owed;  or 

(2)  An  administrative  or  judicial  order 
directs  the  Board  to  make  a  refund. 

(b)  Unless  required  or  permitted  by 
law  or  contract,  refunds  imder  this 
section  will  not  bear  interest 

§1638.30    NorHfwIver  of  rtgtils  by 


An  employee's  involuntary  paymoit 
of  all  or  any  portion  of  a  debt  being 
collected  under  this  subpart  must  not  be 
construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C  5514  or  any  other  provisions  of 
a  written  contract  or  law,  unless  there 
are  statutory  or  con  tractual  provisions 
to  the  contrary. 
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Subpart  O— Tax  Refund  Offaat 

{1639.40    ApplicabUtty  and  scop*. 

(a)  The  regulations  in  this  subpart 
implement  31  U.S.C.  3720A  which 
authorizes  the  Department  of  the 
Treasury  to  reduce  a  tax  refund  by  the 
amount  of  a  past-due  legally  enforceable 
debt  owed  to  a  Federal  agency. 

(b)  For  purposes  of  this  section,  a 
past-due  legally  enforceable  debt 
referable  to  the  Department  of  the 
Treasury  is  a  debt  that  is  owed  to  the 
Board;  and: 

(1)  b  at  least  $25.00  dollars; 

(2)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  for  at  least 
three  months  and  will  not  have  been 
delinquent  more  than  10  years  at  the 
time  the  oBset  is  made; 

(3)  Cannot  be  ciurently  collected 
under  the  salary  ofCset  provisions  of  5 
U.S.C.  5514; 

(4)  Is  ineligible  for  administrative 
oBaei  imder  31  U.S.C.  3716(aTby  reason 
of  31  U.S.C.  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716(a)  by  the  Board  against 
amounts  payable  to  the  debtor  by  the 
Board; 

(5)  With  respect  to  which  the  Board 
has  given  the  debtor  at  least  60  days  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past  due  or  legally 
enforceable,  has  considered  evidence 
presented  by  the  debtor,  and  has 
determined  that  an  amount  of  the  debt 
is  past  due  and  legally  enforceable; 

16)  Which  has  been  disclosed  by  the 
Board  to  a  credit  reporting  agency  as 
authorized  by  31  U.S.C.  3711(e),  unless 
the  credit  reporting  agency  would  be 
prohibited  from  reporting  information 
concerning  the  debt  by  reason  of  15 
U.S.C.  1681c; 

(7)  With  respect  to  which  the  Board 
has  notified  or  has  made  a  reasonable 
attempt  to  notify  the  debtor  that 

(i)  The  debt  is  past  due,  and 
(ii)  Unless  repaid  within  60  days 
thereafter,  the  debt  will  be  referred  to 
the  Department  of  the  Treasury  for  offset 
against  any  overpayment  of  tax;  and 

(8)  All  other  requirements  of  31  U.S.C 
3720A  and  the  Department  of  Treasury 
regulations  relating  to  the  eligibility  of 

a  debt  for  tax  return  offset  have  been 
satisfied. 


fieM.4l    ProowkiTM  for  tax  refund  offaal 

(a)  The  Board  will  be  the  point  of 
contact  with  the  Department  of  the 
Treasury  for  administrative  matters 
regarding  the  offset  program. 

(b)  The  Board  will  ensure  that  the 
procedures  prescribed  by  the 
Department  of  the  Treasury  are  followed 
in  developing  information  about  past- 
due  debts  and  submitting  the  debts  to 
the  IRS. 


(c)  The  Board  will  submit  a 
notification  of  a  taxpayer's  liability  for 
past-due  legally  enforceable  debt  to  the 
Department  of  the  Treasury  which  will 
contain: 

(1)  The  name  and  taxpayer  identifying 
number  (as  defined  in  section  6109  of 
the  Internal  Revenue  Code,  26  U.S.C. 
6109)  of  the  person  who  is  responsible 
for  the  debt; 

(2)  The  dollar  amoimt  of  the  past-due 
and  l^ally  enforceable  debt; 

(3)  Tae  date  on  which  the  original 
debt  became  past  due; 

(4)  A  statement  certifying  that,  with 
respect  to  each  debt  reported,  all  of  the 
requirements  of  eligibility  of  the  d^  for 
referral  for  the  refund  o&et  have  been 
satisfied.  See  §  1639.40(b). 

(d)  The  Board  shall  promptly  notify 
the  Department  of  the  Treasury  to 
correct  Board  data  submitted  when  it: 

(1)  Determines  that  an  error  has  been 
made  with  respect  to  a  debt  that  has 
been  referred; 

(2)  Receives  or  credits  a  payment  on 
the  debt;  or 

(3)  Receives  notice  that  the  person 
owing  the  debt  has  filed  for  bankruptcy 
under  Title  1 1  of  the  United  States  Code 
or  has  been  adjudicated  bankrupt  and 
the  debt  has  been  discharged. 

(e)  When  advising  d^ors  of  an  intent 
to  refer  a  debt  to  the  Department  of  the 
Treasury  for  ofbet,  the  Board  will  also 
advise  the  debtors  of  all  remedial 
actions  available  to  defer  or  prevent  the 
offset  from  taking  place. 

{1630.42    IMiooraquliMwnlaboforelHt 
refund  offsoC 

(a)  The  Board  must  notify,  or  make  a 
reasonable  attempt  to  notify,  the  pecson: 

(1)  The  amount  of  the  deot  and  that 
the  debt  is  past  due;  and 

(2)  Unless  repaid  within  60  days,  the 
debt  will  be  referred  to  the  Department 
of  the  Treasuiry  for  ofEset  against  any 
refund  of  overpayment  of  tax. 

(b)  The  Board  will  provide  a  nmiling 
address  for  forwarding  any  written 
correspondmce  and  a  contact  name  and 
telephone  number  for  any  questions 
concerning  the  offset 

(c)  The  Board  will  give  the  individual 
debtor  at  least  60  days  from  the  date  of 
the  notice  to  present  evidence  that  all  or 
part  of  the  debt  is  not  past  due  or  legally 
enforceable.  The  Board  %vill  consider  the 
evidence  presented  by  the  individual 
and  will  make  a  determination  whether 
any  amount  of  the  debt  is  past  due  and 
legally  enforceable.  For  purposes  of  this 
section,  evidence  that  collection  of  the 
debt  is  affected  by  a  bankruptcy 
proceeding  involving  the  individual 
will  bar  referral  of  the  debt  to  the 
Department  of  the  Treasury. 

(d)  Notice  given  to  a  debtor  under 
paragraphs  (a),  (b).  and  (c)  of  this 


section  shall  advise  the  debtor  of  how 
he  or  she  may  present  evidence  to  the 
Board  that  all  or  part  of  the  debt  is  not 
past  due  or  legally  enforceable.  Such 
evidence  may  not  be  referred  to.  or 
considered  by,  individuals  who  are  not 
officials,  employees,  or  agents  of  the 
United  States  in  making  the  ^ 
determination  required  under  paragraph 
(c)  of  this  section.  Unless  such  evidence 
is  directly  considered  by  an  ofBcial  or 
employee  of  the  Board,  and  the 
determination  required  under  paragraph 
(c)  of  this  section  has  been  made  by  an 
official  or  employee  of  the  Board,  any 
unresolved  dispute  with  the  debtor 
regarding  whedier  all  or  part  of  the  debt 
is  past  due  or  legally  enforceable  must 
be  referred  to  the  Board  for  ultimate 
administrative  disposition,  and  the 
Board  must  directly  notify  the  debtor  of 
its  determination. 

Subpart  I>— Adminiatrativa  Offaat 

{1639.S0    AppNcabililyandaoopa. 

(a)  The  regulations  in  this  subpart 
apply  to  the  collection  of  debts  owed  to 
the  Board,  or  fit>m  a  request  for  an  offset 
received  by  the  Board  from  a  Federal 
agency.  Administrative  ofbet  is 
authorized  under  section  5  of  the 
Federal  Qaims  Collection  Act  of  1966, 
as  amended  by  the  Debt  Collection  Act 
of  1982  (31  U.S.C  3716).  The 
regulations  in  this  subpart  are  consistent 
with  the  Federal  Claims  Collection 
Standards  on  administrative  offset 
issued  joinUy  by  the  Department  of 
Justice  and  the  General  Accoxmting 
Office  as  set  forth  in  4  CFR  102.3. 

(b)  The  Executive  Director,  after 
attempting  to  collect  a  debt  owed  to  the 
Board  under  section  3(a)  of  the  Federal 
Qaims  Collection  Act  of  1966.  as 
amended  (31  U.S.C.  3711(a)),  may 
collect  the  debt  by  administrative  offset, 
subject  to  the  following: 

(1)  The  debt  is  certain  in  amount;  and 

(2)  It  is  in  the  best  interest  of  the 
Board  to  collect  the  debt  by 
administrative  ofEset  because  of  the 
decreased  coets  of  collection  and 
acceleration  in  the  payment  of  the  debt 

(c)  The  Executive  Director  may 
initiate  administrative  ofEset  with  regard 
to  debts  owed  by  a  person  to  a  Federal 
agency,  so  long  as  the  funds  to  be  offset 
are  not  payable  from  net  assets  available 
for  Thrift  Savings  Plan  benefits.  The 
head  of  the  creditor  agency,  or  his  or  her 
designee,  must  submit  a  written  request 
for  the  ofEset  with  a  certification  that  the 
debt  exists  and  that  the  person  has  been 
afforded  the  necessary  due  process 
righU. 

(d)  The  Executive  Directed  may 
request  another  agency  that  holds  funds 
payable  to  a  Fund  debtor  to  pay  the 
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funds  to  the  Board  in  settlement  of  the 
debt  The  Board  will  provide 
certification  that: 

(1)  The  debt  exists;  and 

(2)  The  person  has  been  afforded  the 
necessary  due  process  rights. 

(e)  If  the  six-year  period  for  bringing 
action  on  a  debt  provided  in  28  U.S.C. 
2415  has  expired,  then  administrative 
ofEset  may  be  used  to  collect  the  debt 
only  if  the  costs  of  bringing  such  an 
action  are  likely  to  be  less  than  the 
amount  of  the  debt 

(f)  No  collection  by  administrative 
oCbet  will  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years 
unless  facts  material  to  the  Board  or  a 
Federal  agency's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  official  or 
officials  responsible  for  discovering  and 
collecting  the  debt. 

(g)  The  regulations  in  this  subpart  do 
not  apply  to: 

(1)  A  case  in  which  administrative 
offwt  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by 
another  statute;  m 

(2)  Debts  owed  to  the  Board  by 
Federal  agencies  or  by  any  State  or  local 
government 

f  1639.51    Notfce  procodure*. 

Before  collecting  any  debt  through 
administrative  offset,  the  Board  wUl 
send  a  notice  of  intent  to  offset  to  the 
debtor  by  certified  mail,  return  receipt 
requested,  at  the  most  current  address 
that  is  available  to  the  Board.  The  notice 
will  provide: 

(a)  A  description  of  the  nature  and 
amount  of  the  debt  and  the  intention  of 
the  Board  to  collect  the  debt  through 
administrative  ofEset; 

(b)  An  opportimify  to  inspect  and 
copy  the  records  of  the  Board  with 
respect  to  the  debt; 

(c)  An  opportunity  for  review  within 
the  Board  of  the  determination  of  the 
Board  with  respect  to  the  debt;  and 

(d)  An  opportimify  to  enter  into  a 
written  agreement  for  repaying  the 
amount  of  the  debt 

{163952    Boanf  favtaw« 

(a)  A  debtor  may  dispute  the  existence 
of  the  debt,  the  amoimt  of  debt,  or  the 
tenns  of  repayment  A  request  to  review 
a  disputed  d^t  must  be  submitted  to 
the  Board  official  who  provided  the 
notice  of  intent  to  offset  within  30 
calendar  days  of  the  debtor's  receipt  of 
the  written  notice  described  in 
§1639.51. 

(b)  If  the  debtor  requests  an 
opportunity  to  inspect  or  copy  the 
Board's  records  concerning  the  disputed 
claim,  the  Board  will  grant  10  business 
days  for  the  review,  li^e  time  period 


will  be  measiued  fitim  the  time  the 
request  for  inspection  is  granted  or  from 
the  time  the  debtor  receives  a  copy  of 
the  records. 

(c)  Pending  the  resolution  of  a  dispute 
by  the  debtor,  transactions  in  any  of  the 
debtor's  account(s)  maintained  in  the 
Board  may  be  temporarily  suspended  to 
the  extent  of  the  debt  that  is  owed. 
Depending  on  the  type  of  transaction, 
the  suspension  could  preclude  its 
pajrment.  removal,  or  transfer,  as  well  as 
prevent  the  payment  of  interest  or 
discount  due  on  the  transaction.  Should 
the  dispute  be  resolved  in  the  debtor's 
fevor,  the  suspension  will  be 
immediately  lifted. 

(d)  During  the  review  period,  interest 
penalties,  and  administrative  costs 
authorized  by  law  will  continue  to 
accrue. 

(e)  If  the  debtor  does  not  exercise  the 
right  to  request  a  review  within  the  time 
specified  in  this  section  or  if,  as  a  result 
of  the  review,  it  is  determined  that  the 
debt  is  due  and  no  written  agreement  is 
executed,  then  administrative  offset  moU 
be  ordoed  in  accordance  with  the 
regulations  in  this  subpart  without 
further  notice. 


{163953    Wrftlwt 


A  debtor  who  admits  liability  but 
elects  not  to  have  the  debt  collected  by 
administrative  offset  will  be  afforded  an 
opportunity  to  n^otiate  a  written 
agreement  for  repaying  the  debt  If  the 
financial  condition  of  the  debtor  does 
not  support  the  ability  to  pay  in  one 
lump  sum,  the  Board  may  consider 
reasonable  installments.  No  installment 
arrangement  will  be  considered  imless 
the  debtor  submits  a  financial  statement, 
executed  under  penalty  of  perjiuy , 
reflecting  the  debtor's  assets,  liabilities, 
income,  and  expenses.  The  finanriwl 
statement  must  be  submitted  within  10 
business  days  of  the  Board's  request  for 
the  statement  At  the  Board's  option,  a 
confass-judgment  note  or  bond  of 
indemnity  with  surety  may  be  required 
for  instalhnent  agreements. 
Notwithstanding  the  provisions  of  this 
section,  any  reduction  or  compromise  of 
a  claim  will  be  governed  by  31  U.S.C. 
3711. 


{1639.54 


lor  omeiio  rwNrai 


The  Executive  Director  may  request 
that  funds  due  and  payable  to  a  debtor 
by  another  Federal  agency  be  paid  to  the 
Board  in  payment  of  a  debt  owed  to  the 
Board  by  that  debtor.  In  requesting 
administrative  ofEset.  the  Board,  as 
creditor,  will  certify  in  writing  to  the    • 
Federal  agency  holding  funds  of  the 
dri>tor 


(a)  That  the  debtor  owes  the  debt; 

(b)  The  amount  and  basis  of  the  debt; 
and 

(c)  That  the  Board  has  complied  with 
the  requirements  of  31  U.S.C.  3716,  its 
own  administrative  ofEset  regulations  in 
this  subpart,  and  the  applicable 
provisions  of  4  CFR  pait  102  with 
respect  to  providing  the  debtor  with  due 
process. 

{163955    Requeats  for  offMl  from  Federri 


Any  Federal  agency  may  request  that 
funds  due  and  payable  to  its  dri>tor  by 
the  Board  be  administratively  ofEset  in 
order  to  collect  a  debt  owed  to  that 
agency  by  the  debtor,  so  long  as  the 
funds  are  not  payable  from  net  assets 
available  for  "Thrift  Savings  Plan 
benefits.  The  Board  will  initiate  the 
requested  offset  only: 

(a)  Upon  receipt  of  written 
certification  from  the  creditor  agency 
stating: 

(1)  That  the  debtor  owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 

(3)  That  the  agency  has  prescribed 
r^ulations  for  the  exercise  of 
administrative  offset;  and 

(4)  That  the  agency  has  complied  with 
its  own  administrative  offset  regulations 
and  with  the  applicable  provisions  of  4 
CFR  part  102.  including  providing  any 
required  hearing  or  review;  and 

(b)  Upon  a  determination  by  the 
Board  diat  collection  by  offset  against 
funds  payable  by  the  Board  would  be  in 
the  best  interest  of  the  United  States  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
and  that  such  an  offset  would  not 
otherwise  be  contrary  to  law. 

{163956    ExpedlM  prooadura. 

The  Board  may  effect  an 
administrative  oBset  against  a  payment 
to  be  made  to  the  debtor  before 
completion  of  the  procedures  required 
by  §§  1639.51  and  1639.52  if  feilure  to 
take  the  offset  would  substantially 
jeopardize  the  Board's  ability  to  collect 
the  debt  and  the  time  before  the 
payment  is  to  be  made  does  not 
reasonably  permit  the  completion  of 
those  procedures.  An  expedited  o&et 
will  be  promptiy  followed  by  the 
completion  of  those  procediues. 
Amounts  recovered  by  ofbet  but  later 
fotmd  not  to  be  owed  to  the  Board,  will 
be  promptly  refunded. 

(FR  Doa  97-24741  Filed  9-l»-e7: 8:45  ami 
aauNQ  cooe  sTso-ai-u 
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DEPARTME>fT  OF  TRANSPORTATION 
FMeral  AvMion  Administration 

14CFRPart39 

(Doctet  No.  96-CE-eO-AO;  Aimndniwit  3»- 
10131;  AD  97-1»-13R1]     ^ 

RM2120-AA04 

AliwuilliNiesi  DIracthfes;  Raytheon 
Aircraft  CompMfiy  Models  1900. 1900C 
and  1900O  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


r:  This  amendment  revises 
Airworthiness  Directive  (AD)  97-15-13. 
which  cunently  requires  installing 
lubrication  Bttings  in  the  airstair  door 
handle  and  latch  housing  mechanisms 
on  certain  Raytheon  Aircraft  Ck)mpany 
(Raytheon)  Models  1900, 1900C,  and 
1900D  airplanes  (formOTly  referred  to  as 
Beech  Models  1900. 1900C,  and  1900D 
airplanes).  Certain  Model  1900C  serial 
number  airplanes  were  incorrectly 
referenced  as  Model  1900D  airpUmes  in 
the  Applicability  section  of  AD  97-1 5- 
13.  This  AD  maintains  the  requirements 
of  AD  97-15-13,  and  corrects  the  model 
and  serial  number  reference  as 
described  above.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
moistiire  from  acaimulating  and 
freezing  in  the  airstair  door  handle  and 
latch  housing,  which  could  result  in  the 
door  freezing  shut  and  passengers  not 
being  able  to  evacuate  the  airplane  in  an 
emergency  situation. 
DATES:  Effective  September  22, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  5, 1997  (62  FR  39927.  July 
25, 1997). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  20, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-60-AD. 
Room  1558,  601  E.  12th  Street,  Kansas 
Gty,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  frt>m  the 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-60-AD.  Room 


1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 

FOR  FURTHER  MFORMATION  COKTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Safety 
Engineer,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Mid-Continent  Airport.  Wichita,  Kansas 
67209;  telephone  (316)  94&-4124; 
facsimile  (316)  946-4407. 

SUPPLBCNTARY  MFORMATION: 

Discttwion 

AD  97-15-13,  Amendment  39-10087 
(62  FR  39927,  July  25, 1997),  currentiy 
requires  inatalling  lubrication  fittings  in 
the  airstair  door  handle  and  latch 
housing  in«rhi>ni«Tn«  on  Raytheon 
Models  1900. 1900C,  and  1900D 
airplanes.  Accomplishment  of  the 
actions  specified  in  this  AD  are  in 
accordance  with  Raytheon  Mandatory 
Service  Bulletin  No.  2572.  dated  July. 
1996. 

The  FAA  has  since  realized  that  it 
inadvertentiy  referenced  the  Model 
1900C  (C-12J)  airplanes,  serial  numbers 
UD-1  through  UD-6,  as  Model  1900D 
(C-12J)  airplanes. 

These  Raytheon  Model  1900C  (C12J) 
airplanes  are  all  owned  by  the  U.S. 
military  and  are  not  cunraitly  on  the 
U.S.  Register.  The  FAA  believes  that  the 
actions  of  AD  97-15-13  are  already 
incorporated  on  these  airplanes.  With 
this  in  mind,  there  wotild  be  no  further 
cost  impact  upon  U.S.  operatora  over 
that  of  AD  97-15-13  if  these  airplanes 
are  transferred  frttm  military  to  civilian 
service. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  in  order  to  prevent 
moisture  from  accumulating  and 
freezing  in  the  airatair  door  handle  and 
latch  housing,  which  could  resiUt  in  the 
door  freezing  shut  and  passengen  not 
being  able  to  evacuate  the  airplane  in  an 
emergency  situation. 

Expianatiim  of  tlw  Prorlaiami  of  the  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models  1900. 
1900C,  and  1900D  airplanes  of  the  same 
type  design,  this  AD  revises  AD  97-15- 
13  to  require  the  same  actions,  but 
changes  the  designation  of  the  Model 
1900D  (C-12J)  airplanes,  serial  numbers 
UD-1  through  UD-6,  to  Model  1900C 
(C-12J)  airplanes,  serial  numbers  UD-1 
through  UD-6. 


Determination  of  the  Effective  Date  of 
the  AD 

Since  the  portion  of  AD  97-15-13  that 
is  being  revised  does  not  affect  any 
airplane  that  is  currentiy  on  the  O.S. 
register,  there  are  no  adverse  economic 
impacts  or  additional  burdens  on  any 
person.  Therefore,  prior  notice  and 
public  procedures  hereon  are 
lumecessary  and  the  AD  may  be  made 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Registar. 

Comments  iDvited 

■  Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportiudty  to  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specffied 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  nde  must 
submit  a  self-addiessed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  determined  that  this  final  r\ile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aotiinitj:  49  U.S.C.  106(g),  40113,  44701. 

138.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-15-13,  Amendment  39-10087,  and 
by  adding  a  new  AD  to  read  as  follows: 

•7-15-13  Rl     RaytlMon  Aircrafi  Company: 
Amendment  39-10131;  Docket  No.  96- 
CE-60-AD.  Revises  AD  97-15-13, 
Amendment  39-10087. 

Applicability:  The  following  airplane 
models  and  seria' 


any  categoiy: 


I  serial  numbers,  cntificated  in 


1900  ... 
1900C 


1900C(C- 

12J). 
1900O  


Serial  Nos. 


UA-1  through  UA-3. 
UB-1  ttirough  UB-74.  and 
UC-1  ttirough  UC-174. 
UO-1  through  UD-6. 

UE-1  ttirough  UE-157. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  tiie  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
tiie  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  200 
hours  time-in-service  after  the  effective  date 
of  tliis  AD,  unless  already  accomplished. 

To  prevent  moisture  from  acciunulating 
and  freezing  in  the  airstair  door  handle  and 
latch  housing,  which  could  result  in  the  door 
freezing  shut  and  passengers  not  being  able 
to  evacuate  the  airplane  in  an  emergency 
situation,  accomplish  the  following: 

(a)  Install  lubrication  fittings  in  the  airstair 
door  handle  and  latch  hnnfing  meclianisms 
in  accordance  with  the  ACCX3MPLISHMENT 
INSTRUCTIONS  section  of  Raytheon 
Mandatory  Service  Bulletin  No.  2572,  dated 
July,  1996. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  opwate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safisty  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  tluough  an  appropriate  FAA 
Maintenance  hupector,  who  may  odd 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Noia  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firam  the  Wichita  AGO. 

(d)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  Ra3rtheon 
Mandatory  Service  Bidletin  No.  2572,  dated 
July,  1996.  This  incorporation  by  ceference 
was  previously  approved  by  the  Director  of 
the  Federal  Roister  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51  as  of 
September  5, 1997  (62  FR  39927,  July  25, 
1997).  Copies  may  be  obtained  from  the 
Raytlieon  Aircraft  Company,  P.O.  Box  85, 
WichiU,  Kansas  67201-0085.  Copies  may  be 
inspected  at  tiie  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Renter,  800 
North  Capitol  Straet.  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  (39-10131)  revises  AD 
97-15-13.  mendmant  3»-10087. 

(f)  This  amendment  (39-10131)  becomes 
effective  on  September  22, 1997. 


Issued  in  Kansas  City,  Missouri,  on 
September  8, 1997. 

IaBasE.Iackaaii. 

Acting  ManagBT,  Small  Airplane  Dinctorate. 

Aircraft  Certification  Service. 

(FR  Doc  97-25052  Filed  »-l»-«7;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMion  Administration 

14  CFR  Part  39 

[Docket  Na  97-ANE-03:  Amandmam  a»- 
10138;  A097-1»-18) 

RM2120-AA64 

Aineorttilness  Directives;  AllledSlgnal 
Inc.  TSCP700-4B  and  -6  AuxWary 
Units 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  (formerly 
AiResearch  and  Ganett)  TSCP70&-4B 
and  -5  Series  Aiudliaiy  Power  Units 
(APUs),  that  currentiy  requires 
restretching  the  first  stage  low  pressure 
compressor  (LPC)  tie  rods,  or  replacing 
affected  disks  at  or  before  8,000  cycles 
since  new  (CSN).  This  amendment 
requires  removing  from  service  aCEiacted 
disks,  replacing  them  with  serviceeble 
parts,  and  establishing  a  life  limit  of 
8,000  CSN  for  affected  dUks.  This 
amendment  is  prompted  by  a  report  of  ' 
a  first  stage  LPC  disk  rim  separation  due 
to  low  cycle  fatigue  on  an  APU  that  had 
its  tie  rt)ds  restretched  in  accordance 
with  the  cturent  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  first  stage  LPC  disk  rim 
separation  due  to  low  cycle  fiatigue,     i> 
which  could  restilt  in  an  uncontained 
APU  failure  and  damage  to  the  aircraft 
DATES:  Effective  October  27, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulatiims  is  approved  by  the  Director 
of  the  Federal  R^ter  as  of  October  27. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace,  Attn:  Data 
Distiibution,  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix.  AZ  85038-9003; 
telephone  (602)  365-2493.  tax  (602) 
365-5577.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  BurUngton,  MA  01803-5299;  or  at 
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the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office. 
FAA.  Transport  Airplane  Directorate. 
3960  Paramount  Blvd.,  Lakewood.  CA 
90712-^137;  telephone  (562)  627-5245; 
five  (562)  627-5^10. 

suppLaefTARY  mformation:  a 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  88-24-07. 
Amendment  39-6062  (53  FR  46439. 
November  17, 1988).  which  is 
applicable  to  AlliedSignal  Inc.  (formerly 
AiResearch  and  Garrett)  TSCP700-'4B 
and  -5  series  auxiliary  power  units 
(APUs),  was  published  in  the  Federal 
Register  on  March  18,  1997  (62  FR 
12774).  That  action  proposed  to 
eliminate  the  option  of  restretching  the 
tie  rods,  and  require  removing  from 
service  affected  disks  in  accordance 
with  a  schedule  derived  from 
caloilations  in  AlliedSignal  Inc.  Service 
Bulletin  (SB)  No.  TSCF700-49-7266. 
dated  June  16,  1996,  replacing  affected 
disks  with  serviceable  parts,  and 
establishing  a  life  limit  of  8,000  cycles 
since  new  (CSN)  for  aSected  disks. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  (the  manufacturer) 
states  that  the  AD  should  not  imply  that 
the  tie  rod  restretch  is  ineffective,  as  the 
manufacturer  believes  that  the  tie  rod 
restretch  is  beneficial  in  minimiring 
disk  liberation.  The  FAA  conciu?  that 
tie  rod  restretching  is  beneficial; 
however,  the  FAA  has  determined 
through  analysis  that  the  lifis  limit  of 
^Rfected  disks  must  be  reduced  to  8,000 
CSN  regardless  of  tie  rod  restretch  in 
order  to  ensure  safe  operation. 

Three  conunenters  concur  with  the 
rule  as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  %vith  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  100  APUs 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  no  additional 
work  hoius  per  APU  to  accomplish  the 
proposed  actions  if  the  actions  are 
accomplished  during  APU  overhaul,  8 
work  hours  to  accomplish  the  required 


actions  if  the  actions  are  not 
accomplished  during  APU  overhaul, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  and 
that  the  work  would  not  be  performed 
during  overhaul,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $48,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  E)ocket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  AOORESSES. 

List  of  Sobtacts  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  nie  Amendiiient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Aethoritr  49  U.S.C  106(g),  40113,  44701. 
f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6062  (53  FR 
46439,  November  17, 1988)  and  by 
adding  a  new  airworthiness  directive. 


Amendment  39-XXXX.  to  read  as 
follows: 

t7-XX-XX    AlUadSigaal  lac:  Amendment 
39-XXXX.  Docket  97-ANE-03. 
Supenedaa  AD  88-24-07,  Amendment 
39-6062. 
Applicability:  AlliedSignel  Inc.  (formerly 
AiReteaich  and  Ceriett)  TSCP700-4B  and  -5 
auxiliary  power  units  (APUs),  writh  first  ctage 
low  pressure  compressor  (LPC)  disks.  Part 
Number  (P/N)  3606429-1.  installed  on  but 
not  limited  to  Airbus  A300  series,  and 
McDonnell  Douglas  DC-10  and  KC-10 
(military)  series  aircraft 

Note  1:  This  airwortliiness  directive  (AD) 
applies  to  each  APU  identified  in  tiie 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subiect  to  the 
requirements  of  this  AD.  For  APUs  tliat  have 
l)een  modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affiected,  tl>e  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  first  stage  LPC  disk  rim 
separation  due  to  low  cycle  fatigue,  which 
could  result  in  an  uncontained  APU  failure 
and  damage  to  the  aircraft,  accomplish  the 
follovring: 

(a)  Remove  from  service  firs»  stage  LPC 
disks.  P/N  3606429-1.  in  accordance  Mrith 
the  schedule  derived  from  calculations  in 
paragraph  C.(3)  of  AlliedSignal  Service 
Bulletin  (SB)  No.  TSCP70O-49-7266,  dated 
June  16, 1996,  and  the  removal  procedures 
described  in  the  Accomplislunent 
Instructions  of  that  SB,  and  replace  with 
serviceable  parts. 

(b)  Except  as  provided  in  paragraph  (a), 
this  AD  establishes  a  lifie  limit  of  8,000  cycles 
since  new  (CSN)  for  first  stage  LPC  disks.  P/ 
N  3606429-1. 

(c)  The  definition  of  a  disk  cycle  may  be 
found  in  the  applicable  AlliedSignal  Inc. 
APU  Component  Maintenance  Manual. 

(d)  Except  as  provided  in  paragraph  (e)  of 
this  AD,  no  alternative  replacement  times 
may  be  approved  for  first  stage  LPC  disks,  P/ 
N  3606429-1. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  PTinci(>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  I>os  Angeles  Aircraft 
Certification  Office. 
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(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
AlliedSignal  Inc.  SB: 


Document  No. 


TSCP700-49- 

7286. 
Total  pages:  6. 


June  16, 1996. 


This  incorporation  by  refisrence  was 
approved  by  the  Director  of  the  Federal 
S^iistar  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtaiued 
from  AUiedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O.  Box 
29003.  Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Paik,  Buriington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street  NW..  suite  700. 
Washington.  IXl 

(h)  This  amendment  becomes  effective  on 
October  27,  1997. 

Issued  in  Buriington,  Massachusetts,  on 
September  12, 1997. 

Mark  C  Fnlraer. 

Acting  Manager,  Engine  and  Propellar 
Dinctorate,  Aircraft  Certification  Service. 
(FR  Doc  97-24910  Filed  9-19-97;  8:45  am) 
■UJNG  OOOe  4»I0-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[DockMNa  97-NM-36-AO;  Amandmsnt 
39-10141;  AO  97-2(M>3] 

RM2120-AA64 

AlrworthinMS  Directivas;  da  Havllland 
Modal  OHC-7  Sariaa  Airplanes 

AOaiCV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Havilland  Model 
DHC-7  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  of  the 
power  levers  below  the  flight  idle  stop 
diuing  flight,  and  to  add  a  statement  of 
the  consequences  of  such  positioning  of 
the  power  levers.  This  amendment  is 
prompted  by  incidents  and  accidents 
involving  airplanes  equipped  with 
turtmprop  engines  in  which  the 
propeller  ground  beta  range  was  used 


improperly  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent 
loss  of  engine  power  caused  by  the 
power  levers  twing  positioned  below  the 
flight  idle  stop  when  the  airplane  is  in 
flight 

EFFECTIVE  DATE:  October  27. 1997. 

A00RE88E8:  Information  pertaining  to 
this  ndemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  land  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream. 
NewYorL 

FOR  FURTHER  MFORMATION  CONTACT: 
Peter  LeVoci.  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  OfBce,  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7514;  £ax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airwortliiness  directive  (AD) 
that  is  applicable  to  all  de  Havilland 
Model  DHC-7  series  airplanes  was 
published  in  the  Federal  Register  on 
April  15, 1997  (62  FR  18304).  That 
action  proposed  revising  the  Limitations 
Section  of  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  and  to  add  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule,  but  remarlcs  that,  if  an 
inherent  design  problem  exists  on  the 
affected  airplanes  to  allow  flightcrews  to 
select  the  power  levers  below  the  flight 
idle  stop  while  in  flight,  the  FAA 
should  consider  the  addition  of  a 
mechanical  means  to  preclude  such 
selection.  The  FAA  acknowledges  the 
commenter's  concern,  and  may  consider 
additional  rulemaking  to  address  that 
concern  in  the  future  on  certain 
airplanes.  However,  until  such  final 
action  is  identified,  the  FAA  considers 
it  appropriate  to  proceed  with  issuance 
of  this  final  nile.  No  change  to  the  final 
rule  is  required. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safsty  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coetln^act 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,700.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Kegulatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safaty. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnthoritT:  49  U.S.C.  106(g},  40113.  44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-20-03    d«  HaTilland:  Amendment  39- 
10141.  Docket  97-NM-36-AD.  ^ 

Applicability:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efSeict  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
fiDllowing: 

(a)  Within  30  days  after  the  eSiactive  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positionixtg  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  In  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Maintenance  Operations 
Inspector,  who  may  add  comments  and  then 
senid  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
October  27, 1997. 


Issued  in  Renton,  Washington,  on 
September  16, 1997. 
Junes  V.  Derany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-25054  Filed  9-19-97;  8:45  am) 

BNJJNG  CODE  WIO-IS-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-MM-07-AO;  Amondment 
39-10140;  AO  97-20-02] 

RIN2120-AA94 

Airworthiness  Directives;  Lockheed 
Model  L-188A  and  L-188C  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  EXTT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Lockheed  Model  L- 
188A  and  L-188C  series  airplanes.  This 
amendment  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  poaitioning  of  the  power 
levers  below  the  flight  idle  stop  during 
flight,  and  to  provide  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  flight  idle  stop.  This 
amendment  is  prompted  by  incidents 
and  accidents  involving  airplanes 
equipped  with  turboprop  engines  where 
the  propeller  ground  beta  was  used 
improperly  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent 
loss  of  engine  power  caused  by  the 
power  levers  being  positioned  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 
DATES:  Effective  October  27, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regtilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Dep^tment,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna. 
Georgia.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 


Certification  Office,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE-     ' 
116A.  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
1895  Phoenix  Boulevard,  Suite  450, 
Atlanta.-Georgia  30349;  telephone  (770) 
703-7367;  fax  (770)  703-7348. 
8UPPLBIENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Lockheed  Model 
L-188A  and  L-188C  series  airplanes 
was  published  in  the  Federal  Register 
on  April  22. 1997  (62  FR  19526).  That 
action  proposed  to  require  revising  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
flight  idle  stop. 

Interested  persons  have  been  afibrded 
an  opportvmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule,  but  remarks  that,  if  an 
inherent  design  problem  exists  on  the 
affected  airplanes  to  allow  flightcrews  to 
select  the  power  levers  below  the  flight 
idle  stop  while  in  flight,  the  FAA 
should  consider  the  addition  of  a 
mechanical  means  to  preclude  such 
selection.  The  FAA  acknowledges  the 
commenter's  concern,  and  may  consider 
additioneil  rulemaking  to  address  that 
concern  in  the  future  on  certain 
airplanes.  However,  until  such  final 
action  is  identified,  the  FAA  considers 
it  appropriate  to  proceed  with  issuance 
of  this  final  rule.  No  change  to  the  final 
rule  is  required. 

Conclusion 

After  carefiil  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  75  Lockheed 
Model  L-188A  and  L-188C  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
32  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
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that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  inspect  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $1 ,920,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  yon  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  econoinic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  tmder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatkority:  49  U.S.C  106(g).  40113. 44701. 


f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-20-02  Locldieed:  Amendment  39-10140. 
Docket  97-NM-07-AD. 
Applicability:  All  Model  L-188A  and  L- 
188C  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provisioft,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/o[>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability 
or  engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  either  a  copy  of  this  AD  into  the 
AFM  or  the  revision  to  the  Limitations 
Section  of  the  FAA-approved  Electra  188A  or 
188C  AFM.  both  dated  October  17, 1996.  as 
appUcable. 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  fligtit 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
sulunit  their  requests  through  an  appropriate 
FAA  Principal  Opmations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  AFM  revision  shall  t>e  done  in  ■ 
accordance  with  Electra  188A  Airplane 
Flight  Manual,  dated  October  17, 1996;  or 
Eiectia  isac  Airplane  FUght  Manual,  dated 


October  17, 1996;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  horn 
Lockheed  Aeronautical  Systems  Support 
Company  (LASSC),  Field  Support 
Deputment,  Dept  693,  Zone  0755,  2251  Lake 
Park  Drive,  Smyrna,  Georgia.  Copies  may  be 
inspected  at  the  Federal  Aviation 
Administration  (FAA),  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Ofiice,  Campus  Building,  1701  Columbia 
Avenue,  Suite  2-160,  College  Park.  Georgia; 
or  at  the  Offlce  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(e)  This  amendment  becomes  effective  on 
October  27, 1997. 

Issued  in  Renton,  Washington,  on 
September  16, 1997. 

James  V.  Oevany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-25055  Filed  »-19-97;  8:45  am] 
BNXMQ  OOOE  4t10-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviaiion  Administration 
14  CFR  Part  39 

Podist  No.  97-NM-237-AO;  AmendmwH 
3»-1013»;AO  97-20-01] 

RIN212(MUM 

Alrworttilness  Directives;  Boeing 
Model  747  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rxile;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires 
repetitive  inspections  to  detect  cracks, 
corrosion,  or  damage  of  the  lower  spar 
fitting  body  and  lug,  and  corrective 
actions,  if  necessary.  This  AD  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspection 
requirements.  This  amendment  is 
prompted  by  reports  that  btigue 
cracking  was  foiuid  in  the  lower  spar 
fitting  lug  on  the  number  3  pylon  and 
in  the  lower  spar  fitting  body.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  such 
fetigue  cracking,  which  could  result  in 
feilure  of  the  strut  and  separation  of  the 
engine  from  the  airplane. 
DATES:  Effective  October  7, 1997. 
'  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-^54-2062. 
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Revision  8,  dated  August  21, 1997.  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  7, 1997. 

The  incorporation  by  refiarence  of 
Boeing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30, 1994, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51 
as  of  July  28, 1995  (60  FR  33336,  June 
28, 1995).  The  incorporation  by 
rafarence  of  Boeing  Alert  Service 
Bulletin  747-54A2159,  dated  November 
3. 1994,  was  approved  previously  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51  as  of  June  21. 1995  (60  FR 
27008,  May  22, 1995). 

Comments  for  inclusion  in  the  rules 
docket  must  be  received  on  or  before 
November  21, 1997. 
A0ORE8SES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
237-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattie,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  COHTACT: 
Tamara  L.  Dow,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2771; 
fax  (425) 227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
September  21. 1995,  the  FAA  issued  AD 
95-20-05.  amendment  39-9383  (60  FR 
51704,  October  3, 1995),  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  repetitive 
inspections  for  cracking  in  the  inboard 
strut-to-diagonal  brace  attach  fittings, 
and  repair  or  replacement,  if  necessary. 
That  AD  also  provides  for  an  optional 
terminating  modification  for  the 
required  inspections.  The  requirements 
of  that  AD  are  intended  to  prevent 
failure  of  the  strut  and  separation  of  an 
engine  from  the  airplane  due  to  cracking 
of  the  inboard  strut-to-diagonal  brace 
attach  fittings. 

Since  issuance  of  that  AD,  the  FAA 
has  received  reports  of  fatigue  cracking 
in  the  lower  spar  fitting  lug  on  the 
number  3  pylon  and  in  the  lower  spar 


fitting  body  on  Boeing  Model  747  series 
airplanes.  This  cracking  area  is  beyond 
the  inspection  area  specified  in  AD  95- 
20-05. 

The  airplane  on  which  the  lower  spar 
fitting  lug  was  cracked  had  accimiulated 
12,734  total  flight  cycles  with  64.537 
total  flight  hours.  The  lower  spar  fitting 
with  the  cracked  lug  had  acciunulated 
1,078  flight  cycles  from  the  previous 
inspection  required  by  AD  95-20-05. 
The  lower  spar  fitting  with  the  cracked 
body  had  accimiulateid  less  than  1,000 
flight  cycles  from  the  previous 
inspection  required  by  AD  95-20-05. 

I^tigue  cracking  in  the  lower  spar 
fitting  lug  or  the  lower  spar  fitting  body, 
if  not  detected  and  corrected  in  a  timely 
manner,  could  resiilt  in  failure  of  the 
strut  and  separation  of  the  engine  from 
the  airplane. 

Explanatuw  of  Relevant  Service 
Information 

Subsequent  to  the  finding  of  this  new 
cracking,  the  manufacturer  issued,  and 
the  FAA  reviewed  and  approved  Boeing 
Service  Bulletin  747-54-2062,  Revision 
8.  dated  August  21, 1997.  The  service 
bulletin  describes  procedures  for 
repetitive  detailed  visual  and  ultrasonic 
inspections  to  detect  cracks,  corrosion, 
or  damage  of  the  lower  spar  fitting  body 
and  lug,  as  applicable,  and  replacement, 
if  necessary.  The  service  bulletin  also 
describes  procedures  for  replacement  of 
the  lower  spar  fitting  with  a  new  steel 
lower  spar  fitting,  which  eliminates  the 
need  for  the  repetitive  inspections. 

Explanation  of  the  Requirementa  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  detect  and 
correct  fatigue  cracking  in  the  lower 
spar  fitting  lug  or  the  lower  spar  fitting 
body,  which  could  result  in  failure  of 
the  strut  and  separation  of  the  engine 
from  the  airplane.  This  AD  requires 
repetitive  detailed  visual  and  lUtrasonic 
inspections  to  detect  cracks,  corrosion, 
or  damage  of  the  lower  spar  fitting  body 
and  lug,  as  applicable,  and  replacement, 
if  necessary.  This  AD  also  provides  for 
an  optional  replacement  of  the  lower 
spar  fitting  with  a  new  steel  lower  spar 
fitting,  which  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously.  In  lieu  of  accomplishing  the 
subject  replacement  or  repetitive 
inspections,  this  AD  provides  for  an 
optional  terminating  modification  of  the 
nacelle  strut  and  wing  structure.  (This 


modification  is  part  of  the  "Boeing 
Model  747  Strut  and  Wing  StiTictural 
Modification  Program,"  described  in 
Boeing  Alert  Service  Bulletin  747- 
54A2159,  dated  November  3. 1994.  and 
Boeing  Alert  Service  Bulletin  747- 
54A2158.  dated  November  30, 1994.) 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  mnlcing  this  amendment 
efiiactive  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safaty  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  rules 
docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conmients  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received-  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effoctivcmess  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
die  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulwtance  of  this  AD 
will  be  filed  in  the  rules  docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  97-NM-237-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  In^Mct 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  ipisafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regufation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  rules  docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
rules  docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Snb)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-2(M)l    Boeiiig:  Amendmeat  39-10139. 
Docket  97-NM-237-AD. 
Applicability:  Model  747  aeries  airplanes, 
having  line  numbers  1  through  500  inclusive, 
equipped  with  Pratt  &  Whitney  Model  JT9D- 
3,  -7,  or  -TQ  engines,  or  having  line  numbers 
202.  204,  232.  or  257,  equipped  with  Genmal 
Electric  Model  CF6  series  engines; 
certificated  in  any  category;  and  on  which 
the  strut/wing  modification  has  not  been 
accomplished  in  accordance  %«rith  either  of 
the  following  Boeing  service  bulletins: 

•  Boeing  Alert  Service  Bulletin  747- 
54A215g.  dated  November  3,  1994,  or 

•  Boeing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30, 1994. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  virhether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
die  lower  spar  fitting  lug  or  the  lower  spar 
fitting  body,  which  could  result  in  Eoilure  of 
the  strut  and  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  and  an  ultrasonic  inspection  to 
detect  cracks,  corrosion,  or  damage  of  tl>e 
lower  spar  fitting  body  and  lug,  as  applicable, 
in  accordance  with  Figures  9  and  10  of 
Boeing  Service  Bulletin  747-54-2062, 
Revision  8.  dated  August  21. 1997. 

Note  2:  This  AD  does  not  require  an 
inspection  of  the  inboard  strut-to-diagCHial 
brace  attach  fitting  as  described  in  Figure  1 
of  Boeing  Service  Bulletin  747-54-2062, 
Revision  8.  dated  August  21, 1997.  However, 
this  inspection  is  required  to  be 
accomplished  as  part  of  AD  Q&-20-0S, 
amendment  39-9383  (60  FR  51705,  October 
10, 1995). 

(1)  If  no  crack,  corrosion,  or  damage  is 
detected,  repeat  the  detailed  visual  and 
ultrasonic  inspections  thereafter  at  intervals 

not  to  exceed  400  landings 

(2)  If  any  crack,  corrosion,  or  damage  is 
detected,  prior  to  further  flight,  accomplish 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Replace  the  lower  spar  fitting  with  a 
new  steel  lower  spar  fitting,  in  accordance 
with  Part  n  of  the  Accomplishment 
InJstnictions  of  the  service  bulletin.  Or 

(ii)  Modify  the  nacelle  strut  and  wing 
structure  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2158,  dated 
November  30, 1994,  or  Boeing  Alert  Service 
Bulletin  747-54A2159,  dated  November  3, 
1994. 

(b)  Replacement  of  the  lower  spar  fitting 
with  a  new  steel  lower  spar  fitting,  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-54-2062,  Revision  8, 
dated  August  21, 1997;  or  modification  of  the 
nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2158,  dated  November  30, 
1994,  or  Boeing  Alert  Service  Bulletin  747- 
54A2159,  dated  November  3,  1994; 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 


(c)  An  alternative  method  of  compliance  or 
ad)U8tment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 
used  if  approved  by  the  Manager.  SeatUe 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Diractomte.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
hupector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  SeatUe  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(e)  The  inspections  and  replacement  dull 
be  done  in  accordance  with  Boeing  Service 
Bulletin  747-54-2062,  Revision  8.  dated 
August  21. 1997.  The  modification,  if 
accomplished,  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30, 1994,  or 
Boeing  Alert  Sovice  Bulletin  747-54A21Sg. 
dated  November  3, 1994. 

(1)  The  incorptoration  by  leferenoe  of 
Boeing  Service  Bulletin  747-54..,2062, 
Revision  8,  dated  August  21, 1997,  is 
approved  by  the  Director  of  the  Fedsial 
Register  in  accordance  with  5  U.S.C  SS2(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  refarenoe  of 
Boeing  Alert  Service  Bulletin  747-54A21SS, 
dated  November  30, 1994,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Fart  51  as  of  July  28, 1995  (60  FR 
33336.  June  28. 1995). 

(3)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-54A215B. 
dated  November  3, 1994,  was  approved 
previously  by  the  Diiector  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  Part  51  as  of  June  21, 1995  (60 
FR  27008,  May  22. 1995). 

(4)  Copies  may  be  obtained  from  Boeing 
Conuneicial  Airplane  Group,  P.O.  Box  3707, 
Seattie,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
October  7, 1997. 

Issued  in  Renton.  Washington,  on 
September  15, 1997. 
S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-25042  Filed  9-19-97;  8:45  am] 
BHJJNQ  COOK  4ato-i»m 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

IPeciiet  Ito.  96-8W-31-AO;  AnMndment 
39-10142;  AO  97-20-04] 

fUN2120-AA04 

Alrwonhinass  Oiractivaa;  Enstrom 
HaUcoptar  Corporation  Modal  F-28A. 
F-28C,  280  and  280C  Hallcoptars 

AQBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Enstrom  Helicopter 
Corporation  (Enstrom)  Model  F-28A, 
280  and  certain  serial-numbered  F-28C 
and  280C  helicopters.  This  action 
requires  an  inspection  of  the  voltage 
control  system  and  an  owner/operator 
(pilot)  cockpit  check  of  the  amperage  of 
the  electrical  system.  If  certain 
Prestolite-manu£actured  components  are 
installed,  additional  tests  and  actions 
are  required  before  further  flight  and  at 
each  pre-flight  run-up  and  annual 
inspection  thereafter.  A  terminating 
action  is  provided  by  replacing  the 
existing  voltage  control  system  with  a 
transistorized  system.  This  amendment 
is  prompted  by  14  reports  of  voltage 
control  system  problems,  including  one 
incident  in  which  smoke  emanated  from 
the  radio  panel  during  flight,  forcing  the 
pilot  to  make  an  emergency  landing. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  an  electrical 
overload  and  a  Cailure  of  the  voltage 
regulator  and  over-voltage  relay,  that 
could  result  in  an  inflight  fire,  and 
subsequent  forced  landing  of  the 
helicopter. 
DATES:  EfEsctive  October  7, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1997. 

Comments  for  inclusion  in  the  Riiles 
Docket  must  be  received  on  or  before 
November  21, 1997. 
AOOnESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coiuisel,  Attention: 
Rules  Docket  No.  96-SW-31-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

The  service  information  refsrenced  in 
this  AD  may  be  obtained  from  Enstrom 
Helicopter  Corporation,  Twin  County 
AirptHTt,  P.O.  Box  490,  Menominee, 


Michigan  49858.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Coimsel,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas 
76137;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  RJRTHER  MFORMATION  CONTACT:  Ms. 
Brenda  S.  Ocker,  Aerospace  Engineer, 
FAA,  Systems  and  Flight  Test  Branch, 
Chicago  Aircraft  Certification  Office, 
2300  East  Devon  Ave.,  Des  Plaines. 
Illinois  60018,  telephone  (847)  294- 
7126,  £bx  (847)  294-7834. 
SUPPUEMBITART  aiFORMATION:  This 
amendment  adopts  a  new  AD  that  is 
applicable  to  Enstrom  Model  F-28A, 
280  and  certain  serial-numbered  Model 
F-28C  and  280C  helicopters.  This  action 
requires  a  determination  of  whether  a 
Prestolite-manufactured  voltage 
regulator,  part  number  (P/N)  VSF7203, 
or  a  Prestolite-manufoctured  over^ 
voltage  relay,  P/N  X16799,  X17621,  or 
FOC-4002A  is  installed,  and  if 
installed,  within  5  hours  time-in-service 
(TIS),  an  inspection  of  the  alternator 
output  voltage  system  for  proper 
operation  and  an  operational  test  of  the 
over-voltage  relay;  after  the  initial 
inspection,  before  each  flight,  a  pilot 
check  to  determine  that  the  amp  meter 
is  reading  within  the  normal  range 
while  the  engine  is  operating  at  2,200 
revolutions-per-minute  (RPM);  and 
thereafter,  at  each  annual  inspection  or 
100  hour  TIS  inspection,  whichever 
occius  first,  a  test  to  determine  if  the 
alternator  output  voltage  is  within 
normal  limits  and  a  test  of  the  over- 
voltage  relay.  The  checks  required  by 
this  AD  may  be  performed  by  the 
owner/operator  holding  at  least  a 
private  pilot  certificate,  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  the  applicable  sections 
of  this  AD  in  accordance  with  sections 
43.9  and  91.417(a)(2)(v)  (14  CFR  43.9 
and  91.417(a)(2)(v))  of  the  Federal 
Aviation  Regulations.  This  amendment 
is  prompted  by  14  reports  of  these 
helicopters  having  electrical  system 
problems,  including  one  incident  in 
which  smoke  came  from  the  radio  panel 
during  flight,  forcing  the  pilot  to  make 
an  emergency  landing.  An  investigation 
conducted  by  the  rotorcraft 
manufacttuer,  with  FAA  participation, 
revealed  that  the  Prestolite- 
manufactured  voltage  regulator,  P/N 
VSF7203,  biled,  which  resulted  in  a 
massive  voltage  increase.  A  subsequent 
foiltue  of  the  over-voltage  protection 
device  resulted  in  overheating  of  the 
system  wdring  and  components.  The 
investigation  revealed  that  at  least  four 
of  the  14  helicopters  did  not  have  over- 
voltage  protection  installed.  This 


condition,  if  not  corrected,  could  result 
in  an  electrical  overload  and  a  foilure  of 
the  voltage  regulator  and  over-voltage 
relay,  that  could  result  in  an  inflight 
fire,  and  subsequent  forced  landing  of 
the  helicopter. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Enstrom 
Helicopter  Corporation  Service 
Directive  Bulletin  No.  0086,  dated 
March  31,  1996,  which  describes 
procedures  for  inspecting  the  voltage 
control  system,  testing  the  components, 
and  replacing  the  voltage  regulator  and 
over-voltage  relay  as  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Enstrom  Model  F- 
28A.  F-28C,  280  and  280C  helicopters 
of  the  same  type  design,  this  AD  is  tieing 
issued  to  prevent  failure  of  the  voltage 
regulator  and  over-voltage  relay, 
resulting  in  an  over-voltage  and  possible 
fire.  This  AD  reqiures,  within  the  next  , 
five  hours  time- in-service  (TIS),  an 
inspection  to  determine  if  the  Prestolite- 
manufiactured  voltage  regulator,  part 
number  (P/N)  VSF7203,  or  Prestolite- 
manufoctured  over-voltage  relays,  P/N 
X16799,  XI 7621,  or  FOC-4002A,  are 
installed,  and  an  inspection  of  the 
alternator  output  voltage  and  an 
operational  test  of  the  over-voltage 
relay.  If  any  of  these  comfxments  are 
installed,  the  AD  further  requires,  before 
each  flight,  a  pilot  check  of  the  amp 
meter  for  readings  within  the  normal 
operating  range.  Thereafter,  at  each 
annual  inspection  or  100  hour  TIS 
inspection  (whichever  occtus  first),  a 
test  is  required  to  determine  if  the 
alternator  output  voltage  is  within 
tolerance,  and  if  the  alternator  output 
voltage  is  not  within  the  specified  range, 
an  adjustment  to  the  voltage  regulator, 
or  replacement  of  the  voltage  regulator 
with  an  airworthy  voltage  regulator  if 
the  voltage  regulator  cannot  be  adjusted 
within  the  specified  range.  An 
operational  test  of  the  over-voltage  relay 
is  required  to  determine  if  the  relay 
operates  at  the  correct  voltage,  and 
replacement  of  any  over-voltage  relay 
that  fails  the  operational  test  with  an 
airworthy  over-voltage  relay.  Any 
aircraft  found  without  over-voltage  relay 
protection  must  have  an  airworthy  over- 
voltage  relay  installed.  A  terminating 
action  is  provided  for  in  the  AD  by 
modifying  the  wiring  and  replacing  the 
existing  voltage  control  system  with  a 
transistorized  voltage  controller,  P/N 
ECI>-069-ll.  with  built-in  over- voltage 
protection.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
Compliance  section  of  the  service 
bulletin  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  munber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
^amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ect8  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitied  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-nSW-31-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resp)onsibiIities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 


regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  F*rocedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  E>ocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Lilt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


f39.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  dirmitive  to 
read  as  follows: 

•7-20-04    Enstrom  Helicopter  Cofponitkm: 

Amendment  39-10142.  Docket  No.  96- 
SW-31-AD. 

Applicability:  Model  F-28A;  280;  F-28C 
belicoptere,  with  a  serial  number  (S/N)  leu 
than  S/N  745;  and  Model  280C  helicopten, 
with  a  S/N  less  than  S/N  1502,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  precedin^applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  difiiaient 
actions  necessary  to  address  the  unsaflB 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accompiiahed  previously. 


To  prevent  an  electrical  overload  and  a 
failure  of  the  voltage  regulator  and  over- 
voltage  relay,  that  could  result  in  an  inflight 
fire,  and  subsequent  forced  landing  of  the 
helicopter: 

(a)  Within  the  next  five  hours  time-in- 
service  (TIS)  after  the  effiective  date  of  this 
AD,  determine  if  a  Prestolite-manufactiired 
voltage  regulator,  part  number  (P/N) 
VSF7203,  or  PrestoUte-manufBCtured  over- 
voltage  relay. 

P/N  X16799,  P/N  X17621.  or  P/N  FOC- 
4002A,  is  installed. 

(1)  If  any  of  these  parts  are  installed, 
paform  the  following: 

(i)  Determine  if  the  alternator  output  is 
within  the  proper  output  voltage  range  (14.2 
+  .2  to  -  .4  volts).  If  the  alternator  output 
voltage  is  not  within  the  proper  voltage 
range,  adjust  or  replace  the  voltage  regulator. 

(ii)  Conduct  an  operational  test  of  the  over- 
voltage  relay,  and  replace  any  over- voltage 
relay  that  fails  the  operational  test  with  an 
airworthy  over-voltage  relay.  Accomplish 
both  the  operational  test  and  the  over-voltage 
relay  replacement  in  accordance  with 
paragraph  6.3.3  of  Enstrom  Helicopter 
Corporation  SDB  No.  0086.  dated  March  31. 
1996. 

(2)  If  no  over-voltage  relay  is  installed, 
before  further  flight,  install  an  airworthy 
relay,  P/N  FCX>-40G2A,  in  accordance  with 
paragraph  6.3.4.  of  Enstrom  Helicopter 
Corporation  Service  Directive  Bulletin  (SDB) 
No.  0086,  dated  March  31. 1996,  or  complete 
the  terminating  action  described  in  paragraph 
(c). 

(b)  After  compliance  with  paragraph  (a)  of 
this  AD,  thereafter,  before  each  flight,  check 
the  amp  meter  for  readings  within  the  normal 
operating  range  while  the  helicopter  engine 
is  ofwrating  at  2.200  revolutions-per-minute 
(RPM).  This  check  may  be  performed  by  the 
owner/operator  (pilot)  holding  at  least  a 
private  pilot  certificate,  and  must  be  entered 
into  the  aircraft  records  showing  compliance 
with  this  paragraph  in  accordance  with 
sections  43.9  and  91.417(a)(2)(v)  of  the 
Federal  Aviation  Regulations  (14  CFJl.  43.9 
and  91.417(a){2)(v)). 

(c)  After  compliance  with  paragraph  (a)  of 
this  AD,  thereafter,  at  each  annual  inspection 
or  100  hour  time-in-service  (TIS)  inspection, 
whichever  occurs  fint.  perfbnn  tlie 
following: 

(1)  Determine  if  the  alternator  output  is 
within  the  prop>er  output  voltage  range,  and 
if  the  alternator  output  voltage  is  not  within 
the  proper  voltage  range,  adjust  or  replace  the 
voltage  regulator. 

(2)  Conduct  an  operational  test  of  the  over- 
voltage  relay,  and  replace  any  over- voltage 
relay  that  frdls  the  operational  test  nvith  an 
airworthy  over-voltage  relay  in  accordaiu» 
with  paragraph  6.3.3  of  Enstrom  Helicopter 
Corporation  SDB  No.  0086,  dated  March  31, 
1996. 

(d)  Replacement  of  the  existing  voltage 
control  system  with  a  transistorized  voltage 
controller.  P/N  ECD-069-11,  and  modifying 
the  wiring  in  accordance  with  paragraph  6.4 
of  Enstrom  Helicopter  Corporation  SDB  No. 
0086,  dated  March  31, 1996,  is  considered  a 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safiBty  may  bs 
uaad  if  approved  by  the  Manager,  Chicago 
Aircrail  Certification  Office.  FAA.  Operaton 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  %rith  this  AD.  if  any,  may  be 
obtained  from  the  Chicago  Aircrail 
Certification  Office. 

(f)  The  check,  test,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
Enstrom  Helicopter  Corporation  Service 
Directive  Bulletin  No.  0086,  dated  March  31, 
1996.  This  incorporation  by  refinence  wraa 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Enstrom  Ffelicoptar  Corporation.  Twin 
County  Airport,  P.O.  Box  490,  Menominee, 
Michigan  49858.  Copies  may  be  inspected  at 
the  FAA.  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacbam  Blvd.,  Room  663. 
Port  Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW..  suite  700,  Washington.  DC 

(g)  This  amendment  becomes  eflective  on 
October  7. 1997. 

Issued  in  Fort  Worth,  TexM.  on  September 
16. 1997. 
Erfcnriae, 

Acting  h4anager,  Rotmcmft  Dinctorate, 
Aircmft  Certification  Service. 
(PR  Doc  97-25059  Filed  9-19-07: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  30 

[DocfcM  No.  97IMa41S3-7228-(ai 

RM0aO7-AA23 

Conditional  Exemptions  for  RUng 
Shipper's  Export  Declarations  (SEO) 
for  Tools  of  Trade 

AOStCY:  Bureau  of  the  Census. 

Commerce. 

action:  Final  rule. 


:  The  Bureau  of  the  Census  is 
amending  the  Foreign  Trade  Statistics 
Ilegulations  (FTSR)  to  include  an 
exemption  for  exporters  who  currently 
must  file  a  Shipper's  Export  Declaration 
(SED)  for  temporary  exports  of  tools  of 
trade.  This  exemption  will  apply 
whenever  the  tools  of  trade  are 
company-owned  commodities  and 
software,  accompany  the  employees  ot 
representatives  of  the  exporting 
company,  and  are  intended  to  remain 
outside  of  the  country  for  less  than  one 
year.  The  current  regulation  only 
allowed  an  exemption  for  filing  an  SED 


when  the  tools  of  trade  were  owned  by 
individuals.  This  exemption  will  still 
apply.  The  Department  of  Treasiuy 
conctirs  with  the  provisions  contained 
in  this  rule. 

EFFECTIVE  DATE:  This  rule  will  become 
efiisctive  September  22, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  C.  Harvey  Monk. 
Jr.,  Chief,  Foreign  Trade  Division, 
Bureau  of  the  Census,  Room  2104, 
Federal  Building  3,  Washington,  D.C 
20233-6700,  by  telephone  on  (301)  457- 
2255  or  by  buc  on  (301)  457-2645. 
SUPPLBOfTARY  MFORMATION:  The  FTSR 
currentiy  exempts  tools  of  trade  that  are 
owned  by  individuals  firom  the 
requirement  to  file  an  SED.  However,  for 
tools  of  trade  owned  by  a  company 
rather  than  an  individual,  the  FTSR 
provided  no  such  exemption. 
Companies  doing  business  abroad 
requested  that  the  Census  Bureau 
review  the  current  regulation  to  allow 
an  exemption  to  eliminate  the  SED 
filing  requirement  for  company-owned 
tools  of  trade  that  accompany 
employees  or  representatives  of  the 
company  for  temporaiy  use  abroad. 

Based  upon  our  evaluation  of  these 
customer  requests,  the  Census  Bureau 
determined  to  broaden  the  current 
exemption  criteria  for  filing  SEDs  to 
include  an  exemption  for  company- 
owned  tools  of  trade. 

Based  upon  reviews  by  the  Bureau  of 
Export  Administration  (BXA)  and  the 
U.S.  Customs  Service,  the  Census 
Bureau  determined  that,  for  statistical 
purposes,  it  is  not  necessary  to  collect 
information  on  temporary  exports  of 
company-owned  tools  of  trade  that  do 
not  normally  require  an  export  license 
or  that  are  exported  without  a  license  as 
specified  in  15  CFR  740.9  of  the  BXA 
Export  Administration  Regulations 
(EAR).  For  SED  filing  exemption 
purposes,  the  Census  Bureau  %vill 
include  certain  provisions  of  15  CFR 
740.9  of  the  EAR  in  its  criteria  for 
exemptions  to  the  SED  filing 
requirements. 

Therefore,  the  Bureau  of  the  Census  is 
amending  15  CFR  30.56  (b)  to  include 
an  exemption  to  SED  filing 
requirements  for  exports  of  company- 
owioed  tools  of  trade,  which  are 
reasonable  kinds  and  quantities  of 
commodities  and  software  for  use  by 
employees  or  representatives  of  the 
company  in  its  enterprises  or 
undertakings  abroad.  Commodities  and 
software  are  eligible  for  export  under 
this  exemption  provided  that  the 
commodities  and  software: 

(1)  Are  owned  by  the  individual  or 
the  exporting  company; 


(2)  Accompany  the  individual 
exporter,  employee  or  representative  of 
the  exporting  company; 

(3)  Are  necessary  and  appropriate  and 
intended  for  the  personal  and/or 
business  use  of  the  individual  exporter, 
employee  or  representative  of  the 
company  or  business; 

(4)  Are  not  for  sale;  and 

(5)  Are  returned  to  the  United  States 
no  later  than  one  year  firom  the  date  of 
export.  

This  revision  to  15  CFR  30.56  (b)  will 
increase  the  conditional  exemptions  for 
tools  of  trade  owned  by  individuals, 
companies  and/or  businesses  and 
minimiKw  the  reporting  burden  for  filing 
an  SED. 

TesiiiMisH  to  Comments 

The  Census  Bureau  issued  a  Notice  of 
Proposed  Rulemaking  and  Request  fat 
Comments  in  the  Fefleral  RagiiBter  (62 
FR  36242)  on  Monday,  July  7, 1997.  Thtf 
Bureau  of  the  Census  rticeived  four 
letters  commenting  on  the  proposed 
rule.  All  of  the  letters  expressed  support 
for  the  proposal  and  recommended 
prompt  enactment  of  the  final  rule.  No 
changes  were  made  to  the  final  rule  as 
a  result  of  comments  received. 

Rolemakiag  Raqvirements 

This  rtile  is  exempt  from  all 
requirements  of  Section  553  of  the 
Administrative  Procedure  Act  because  it 
deals  with  a  foreign  affairs  function  (5 
U.S.C.  (A)  (D). 

Because  a  notice  of  proposed 
rulemaking  was  not  requiied  by  5  U.S.C 
553  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  was  not  required 
and  was  not  prepared  (5  U.S.C.  603(a)). 

This  rule  is  exempt  from  the 
requirements  of  Executive  Order  12866. 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Paperwork  Reduction  Act 

NotMnthstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failiue  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displa3rs  a 
cunenUy  valid  Office  of  Management 
and  Budget  (OMB)  control  nimiber. 

This  rule  covers  collections  of 
information  subject  to  the  provisions  of 
the  PaperworiL  Reduction  Act,  which  are 
cleared  by  the  Office  of  Management 
and  Budget  under  OMB  control 
numbers  0607-0001,  0607-0018,  and 
0607-0152. 


This  rule  will  result  in  a  reduction  of 
reporting-hour  burden  requirements 
imder  provisions  of  the  Paperwork 
Redtiction  Act  of  1995,  Public  Law  104- 
13. 

List  ctf  Subjects  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade. 
Exports,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Part  30  is  amended  as 
follows: 

PART  30— FOREIGN  TRADE 
STATISTICS  REGULATIONS 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Author^  5  U.S.C.  301;  13  U.S.C  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  1949-1953  Comp.,  p.  1004);  Department 
of  Commerce  Organization  Order  No.  35-2A. 
August  4, 1975,  40  CFR  42765. 

Subpart  D — Exemptions  from  ths 
Rsquirsmants  for  ths  RUng  of 
SMppar's  Export  Dsclaratlons 

2.  Section  30.56  (b)  is  revised  to  read 
as  follows: 

fSOJe    Conditional  exemptions. 

(b)  Tools  of  trade  are  tisual  and 
reasonable  kinds  and  quantities  of 
commodities  and  software,  and  their 
containers,  that  are  intended  for  use  by 
individual  exporters  or  by  employees  or 
representatives  of  the  exporting 
company  in  furthering  the  enterprises 
and  undertaldngs  of  the  exporter  abrt>ad. 
Commodities  and  software  eligible  for 
this  exemption  are  those  that  do  not 
normally  require  an  export  license  or 
that  are  exported  without  a  license  as 
specified  in  15  CFR  740.9  of  Uie  EAR 
(15  CFR  chapter  VII,  subchapter  C)  and 
are  subject  to  the  following  provisions: 

(1)  Are  owned  by  the  individual 
exporter  or  exporting  company; 

(2)  Accompany  the  individual 
exporter,  employee  or  representative  of 
the  exporting  company; 

(3)  Are  necessary  and  appropriate  and 
intended  for  the  personal  and/or 
business  use  of  the  individual  exporter, 
employee  or  representative  of  the 
company  or  business; 

(4)  Are  not  for  sale;  and 

(5)  Are  returned  to  the  United  States 
no  later  than  one  year  from  the  date  of 
export. 

•        •        •        •        • 

Dated:  September  5, 1997. 
Martha  Fantsworth  Riche, 
Urector.  Bureau  of  the  Census. 
(FR  Doc  97-25021  Filed  9-19-97;  8:45  am] 
I  COM  asis-or-p 


SOCIAL  SECURITY  ADMINISTRATK>N 

20  CFR  Part  416 
RIN00eO-AE67 

Supplamontary  Sacurtty  Incoma; 
Ovarpayment  Racovary  by  Offsat  of 
Fadaral  Incoma  Tax  Rafund 

agency:  Social  Security  Administration 
ACTION:  Final  rules. 

SUMMARY:  These  final  regulations  govern 
tise  of  the  Federal  income  tax  refund 
ofEset  program  established  under  section 
2653  of  the  Deficit  Reduction  Act  of 
1984,  Pub.  L.  No.  98-369.  They  permit 
the  recovery  of  supplemental  security 
income  (SSI)  overpajrments  through  the 
withholding  of  amoimts  due  to  former 
SSI  recipients  as  Federal  income  tax 
refunds.  In  these  rules,  we  reflect  the 
provisions  of  the  statute  and  explain  the 
procedures  that  we  will  follow  in 
referring  SSI  overpayments  to  die 
Department  of  the  Treasury  for  income 
tax  refund  offset  (TRO). 

EFFECTIVE  DATE:  These  final  rules  are 
efiiective  September  22, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  J.  Augustine,  Legal  Assistant. 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard.  Baltimore,  MD 
21235.  (410)  966-5121.  For  information 
on  eligibility  or  claiming  benefits,  call 
our  national  toll-free  number,  1-800- 
772-1213. 

8UPPLBIENTARY  MFORMATION:  Section 
2653  of  the  Deficit  Reduction  Act  of 
1984,  codified  at  31  U.S.C.  $  3720A  and 
26  U.S.C.  §  6402(d),  authorized  the 
Secretary  of  the  Treasury,  upon 
receiving  notice  from  a  Federal  agency 
that  a  named  individual  owes  the 
agency  a  past-due,  legally  enforceable 
debt,  to  withhold  all  or  a  part  of  any 
income  tax  refund  that  is  due  to  the 
debtor  and  pay  the  amotmt  withheld  to 
the  agency.  Section  2653  specifically 
precluded  the  use  of  these  procedures  to 
recover  overpayments  of  Social  Security 
benefits  paid  under  tiUe  n  of  the  Social 
Security  Act  (flie  Act).  Under  31  U.S.C. 
§  3720A,  a  Federal  agency  that  is  owed 
a  past-due,  legally  enforceable  debt  by 
an  individual  sh^  notify  the  Secretary 
of  the  Treasury  of  the  d^t  in 
accordance  with  regulations  issued  by 
the  Department  of  the  Treasury.  The 
applicable  Treasury  r^ulations  are 
codified  at  31  CFR  Part  285  (62  FR 
34175).  Before  an  agency  may  refers 
debt  to  Treasury,  it  must,  imder  31 
U.S.C  §  3720A,  take  the  following 
actions:  (1)  notify  the  debtor  that  the 
agency  proposes  to  refer  the  debt  for  tax 
refund  ofbet;  (2)  give  the  debtor  at  least 


60  days  to  present  evidence  that  all  or 
part  of  the  debt  is  not  past-due  or  not 
legally  enforceable;  (3)  consider  all 
evidence  the  debtor  presents  in 
determining  that  all  or  a  part  of  the  debt 
is  p>ast-due  and  legally  enforceable;  and 
(4)  satisfy  any  other  conditions  that  the 
Secretary  of  the  Treasury  may  prescribe 
to  ensure  that  the  agency's  findingt  are 
valid  and  that  the  agency  has  made 
reasonable  efforts  to  obtain  the  payment 
of  the  debt. 

Although  section  2653  gave  us  the 
authorify  to  use  the  TRO  provisions  to 
recover  overpayments  made  to 
recipients  of  SSI  payments  imdm  title 
XVI  of  the  Act,  we  elected  not  to  do  so 
at  that  time  because  we  did  not  think  it 
appropriate  to  use  a  procedure  we  were 
precluded  from  using  to  recover  title  II 
overpa]rments  to  recover  overpayments 
made  tmder  the  needs-based  tide  XVI 
program. 

Section  5129  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90) 
removed  the  restriction  on  using  the 
TRO  provisions  to  recover  tide  II 
overpayments.  Section  5129  added 
several  additional  conditions  to  the 
refiarral  of  tide  II  overpayments  for 
ofEset  These  included:  (1)  the  overpaid 
individual  may  not  be  currentiy  entided 
to  Social  Security  benefits  under  tide  II 
of  the  Act;  (2)  the  notice  that  we  send 
to  the  overpaid  individual  concerning 
our  intent  to  seek  the  oBset  must 
describe  the  conditions  under  which  we 
are  required  to  waive  recovery  of  an 
overpayment  under  section  204(b)  of  the 
Act;  and  (3)  if  the  overpaid  individual 
requests  that  we  waive  recovery  of  the 
overpayment  within  the  60-day  period 
allowed  under  the  program  for 
presenting  evidence  that  the  debt  is  not 
past  due  or  not  legally  enforceable,  we 
may  not  certify  the  overpayment  to 
Treasury  without  first  issuing  a 
determination  on  the  waiver  request 
We  issued  final  regulations  on  October 
21, 1991  (56  FR  52466)  implementing 
these  statutory  changes. 

Since  that  time,  we  have  been 
modifying  our  computer  systems  to 
extend  the  TRO  provisions  to  various 
subgroups  of  former  tide  II  program 
beneficiaries.  We  now  have  the 
necessary  systems  modifications  in 
place  to  permit  us  to  extend  the  TRO 
provisions  to  the  tide  XVI  program,  as 
well.  These  tide  XVI  rules  closely 
follow  the  existing  rules  for  the  tide  D 
program,  including  the  same  conditions 
that  the  OBRA  90  legislation  required 
for  the  tide  II  program.  That  is,  these 
rules  provide  that  (1)  the  overpaid 
individual  may  not  aurendy  be  eligible 
to  receive  SSI  payments  under  tide  XVI 
of  the  Act  (2)  the  notice  we  send  to  the 
overpaid  individual  concerning  our 


49438    Federal  Register  /  Vol.  62.  No.  183  /  Monday.  September  22,  1997  /  Rules  and  Reguhtions 


intent  to  seek  ofCtet  must  describe  the 
conditions  under  which  we  are  required 
to  waive  recovery  of  an  overpayment 
under  section  1631(b)(1)(B)  of  the  Act; 
and  (3)  if  the  overpaid  individual 
requests  that  we  waive  recovery  of  the 
overpayment  within  the  60-day  period 
allowed  under  the  program  for 
presenting  evidence  that  the  debt  is  not 
past  due  or  legally  enforceable,  we  may 
not  certify  the  overpayment  to  Treasury 
without  first  issuing  a  determination  on 
the  waiver  request 

On  June  23. 1997,  we  published 
proposed  rules  in  the  Federal  Register 
at  62  FR  33778  and  provided  a  30-day 
period  for  interested  individuals  to 
comment.  We  received  no  comments. 
We  are.  therefore,  publishing  these  rules 
essentially  unchanged. 

Explanation  of  Changes  to  Regulations 

We  are  adding  new  §§  416.580 
through  416.586  to  our  regulations  to 
explain  our  rules  on  recovery  of  tide 
XVI  overpayments  through  the 
withholding  of  amoimts  due  to  former 
SSI  recipients  as  Federal  income  tax 
refunds.  Section  416.580  provides 
general  information  about  the  tax  refund 
oBaet  program  and  explains  that  we  may 
pursue  collection  of  an  overpayment 
through  this  program  if  the  overpaid 
individual  is  not  eligible  for  benefits. 
This  new  regulatory  section  also 
explains  that  we  will  not  initiate  the  tax 
refund  offset  to  collect  an  overpayment 
more  than  10  years  after  our  right  to 
collect  the  overpayment  first  accrued, 
thereby  making  tbds  section  consistent 
with  proposed  TRO  regulations  for  title 
n  (62  FR  42439)  and  the  applicable 
Department  of  the  Treasury  regidations 
(31  CFR  Part  285). 

Section  416.581  explains  that,  before 
we  refer  an  overpayment  to  the  Treasury 
Department,  we  will  notify  the  overpaid 
individual  of  our  intention  to  do  so. 
This  notice  will  advise  the  individual  of 
the  amount  of  the  overpayment  and  the 
conditions  under  which  we  will  waive 
recovery  of  an  overpayment  under 
section  1631(b)(1)(B)  of  the  Act.  The 
notice  will  also  explain  that  imless, 
within  60  days  from  the  date  of  our 
notice,  the  overpaid  individual  repays 
the  overpayment,  presents  evidence  that 
the  overpayment  is  not  past  due  or  not 
legally  enforceable,  or  requests  a  waiver 
of  the  overpayment,  we  will  refer  the 
overpayment  to  the  Department  of  the 
Treasiuy  to  offset  any  tax  refund 
payable  to  the  overpaid  individual.  The 
notice  additionally  will  advise  the 
individual  of  the  right  to  inspect  and 
copy  our  records  related  to  the 
overpayment 

Sections  416.582  and  416^83  explain 
oiir  procedures  for  reviewing  and 


"laHno  finHing*  when  an  overpaid 
individual  submits  evidence  that  an 
overpayment  is  not  past  due  or  not 
legally  enforceable. 

Section  416.584  explains  our 
procedures  for  the  overpaid  individual 
who  wishes  to  review  our  records 
related  to  the  overpayment 

Section  416.585  explains  that  if, 
within  60  days  after  the  date  of  our 
notice  of  intent  to  seek  an  offset,  an 
individual  presents  evidence  that  the 
overpayment  is  not  past  due  or  not 
legally  enforceable  or  asks  us  to  waive 
collection  of  the  overpayment,  we  will 
suspend  our  referral  of  the  overpayment 
to  the  Department  of  the  Treasury  for 
ofEset  until  we  issue  written  findings 
that  affirm  that  all  or  a  part  of  the 
overpayment  is  past  due  and  legally 
enforceable  and,  where  appropriate, 
determine  that  waiver  of  the 
overpayment  is  unwarranted. 

Section  416.586  sets  out  our 
intention,  in  cases  where  a  tax  refund  is 
insufficient  in  a  tax  year  to  satisfy  the 
amount  of  the  overpayment,  to  continue 
to  offset  in  succeeding  years  any  amount 
of  the  overpayment  that  remains,  as  long 
as  the  remainder  of  the  overpayment 
continues  to  meet  the  criteria  for  referral 
under  the  tax  refund  offset  program  in 
succeeding  years.  This  differs  from  our 
tide  n  rules  on  TRO  which  provide  that, 
where  a  tax  refund  is  insufficient  to 
recover  an  overpayment  in  a  given  year, 
we  will  recertify  the  remainder  for  offset 
in  the  following  year.  This  proposed 
section  reflects  the  fact  that  the 
Department  of  the  Treasury  now  has  the 
systems  capability  to  retain  the  overpaid 
amount  in  their  records  for  offset  against 
future  tax  refunds  the  individual  may  be 
due.  On  August  7, 1997.  we  published 
separate  proposed  rules  dealing  with 
title  n  overpayments  that  would  make 
this  same  change  in  the  tide  n  TRO 
rules  (62  FR  42439). 

We  are  also  adding  to  §  416.1403(a)  a 
new  paragraph  (17)  that  includes  in  the 
list  of  administrative  actions  that  are  not 
initial  determinations  findings  on 
whether  we  can  collect  an  SSI 
overpayment  by  using  the  Federal 
income  tax  refund  o^et  procedure. 
Administrative  actions  that  are  not 
initial  determinations  may  be  reviewed 
by  us,  but  they  are  not  subject  to  the 
administrative  review  process  provided 
by  subpart  N  of  our  regulations,  and 
they  are  not  subject  to  judicial  review. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  42  U.S.C.  902(a)(5).  as  amended  by 
section  102  of  Pub.  L.  103-296.  the 
Social  Security  Administration  follows 
the  Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specffied  in  5 


U.S.C.  553  in  the  development  of  its 
regidations.  The  APA  provides  in  5 
U.S.C.  553(d)(3)  for  an  exception  to  the 
requirement  of  publication  of  a 
substantive  rule  30  days  before  its 
effiactive  date  for  good  cause.  In  order  to 
use  the  TRO  provisions  to  recover  tide 
XVI  overpayments  from  income  tax 
refunds  payable  in  1998.  these  final 
rules  must  be  effective  in  early  October 
1997.  so  that  we  can  begin  notifying 
individuals  that  we  propose  to  refer 
their  overpayments  to  the  Department  of 
the  Treasury  for  offset  Any  delay  in 
sending  the  notices  and  referring  these 
debts  to  Treasury  will  result  in  lost 
program  savings  of  up  to  $6  million. 
These  final  rules  benefit  the  public  by 
allowing  for  substantial  program 
savings,  while  adequately  safeguarding 
the  rights  of  former  SSI  recipients  by 
giving  overpaid  individuals  the  right  to 
repay  the  amount,  present  evidence  that 
the  overpayment  is  not  past  due  or  not 
legally  enforceable,  or  request  us  to 
waive  collection  of  the  overpayment, 
before  referral  to  the  Department  of  the 
Treasury  is  made.  We  Mdll  issue  written 
findings  affirming  that  all  or  part  of  the 
overpayment  is  past  due  and  legally 
enforceable  and.  where  appropriate, 
determine  that  waiver  of  the 
overpayment  is  unwarranted  before 
mating  such  a  referral.  In  light  of  these 
considerations,  we  find  that  it  is  in  the 
public  interest  to  make  these  rules 
effactive  upon  publication. 

Execothre  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flextbility  Ad 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  oidy 
individuals.  Thus,  a  regidatory 
flexibilify  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  reqtured. 

Paperwork  Reduction  Act 

These  final  regulations  will  impose  no 
additional  reporting  or  recordkeeping 
requirements  requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  96.006  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Fart  416 

Administrative  practice  and 
procedure,  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
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Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  September  12, 1997. 
IdhDj.Callahaii. 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  E  and  N  of  part  416 
of  chapter  III  of  tide  20  of  the  Code  of 
Federal  Regulations  are  amended  to 
read  as  follows: 

1.  The  authority  citation  for  subpart  E 
is  revised  to  read  as  follows: 

Aathority:  Sees.  702(a)(5),  1601, 1602. 
1611(c)  and  (e),  and  1631(a)-(d)  and  (g)  of  the 
Social  Security  Act  (42  U.S.C.  902(aK5), 
1381, 1381a,  1382  (c)  and  (e),  and  1383(a)- 
(d)  and  (g));  31  U.S.C  3720A. 

2.  Sections  416.580.  416.581,  416.582, 
416.583,  416.584,  416.585,  and  416.586 
are  added  to  subpart  E  to  read  as 
followrs: 

§416.580    ndsml  of owerpeymants  to  itie 
Departmant  of  the  Traaaury  for  tax  refund 
offaat    QaiieiaL 

(a)  The  standards  we  will  apply  and 
the  procedures  we  will  follow  before 
requesting  the  Department  of  the 
Treasury  to  o£bet  income  tax  refunds 
due  taxpayen  who  have  an  outstanding 
overpayment  are  set  forth  in  §§  416.580 
through  416.586  of  this  subpart.  These 
standards  and  procedures  are 
authorized  by  the  Deficit  Reduction  Act 
of  1984  [31  U.S.C.  §  3720A1.  as 
implemented  throtigh  Department  of  the 
Treasury  regulations  at  31  CFR  285.2. 

(b)  We  will  use  the  Department  of  the 
Treasury  tax  refund  o&et  procedure  to 
collect  overpayments  that  are  certain  in 
amount,  past  due  and  legally 
enforceable,  and  eligible  for  tax  refund 
offset  under  regulations  issued  by  the 
Secretary  of  the  Treasury.  We  will  use 
these  procedures  to  collect 
overpayments  only  from  individuals 
who  are  not  currenUy  entiUed  to 
monthly  supplemental  security  income 
benefits  under  tide  XVI  of  the  Act  We 
will  refer  an  overpayment  to  the 
Secretary  of  the  Treasury  for  offset 
against  tax  refunds  no  later  than  10 
yean  after  our  right  to  collect  the 
overpayment  firat  accrued. 

1416.581    Notfoe  to  overpaid  indMduaL 

A  request  for  reduction  of  a  Federal 
income  tax  refund  will  be  made  only 
after  we  determine  that  an  amount  is 
owed  and  past  due  and  provide  the 
overpaid  individual  with  60  calendar 
days  written  notice.  Our  notice  of  intent 
to  collect  an  overpayment  through 
Federal  income  tax  refund  ofEset  will 
state: 

(a)  The  amoimt  of  the  overpayment; 


(b)  That  unless,  within  60  calendar 
days  from  the  date  of  our  notice,  the 
overpaid  individual  repays  the 
overpa3rment,  sends  evidence  to  us  at 
the  address  given  in  our  notice  that  the 
overpayment  is  not  past  due  or  not 
legally  enforceable,  or  asks  us  to  waive 
collection  of  the  overpayment  imder 
section  1631(b)(1)(B)  of  die  Act  we 
intend  to  seek  collection  of  the 
overpayment  by  requesting  that  the 
Department  of  the  Treasury  reduce  any 
amounts  payable  to  the  overpaid 
individual  as  refunds  of  Federal  income 
taxes  by  an  amoimt  equal  to  the  amount 
of  the  overpayment 

(c)  The  conditions  under  which  we 
will  waive  recovery  of  an  overpayment 
tmder  section  1631(b)(1)(B)  of  the  Act; 

(d)  That  we  will  review  any  evidence 
presented  that  the  overpayment  is  not 
past  due  or  not  legally  enforceable; 

(e)  That  the  overpaid  individual  has 
the  right  to  inspect  and  copy  our  records 
related  to  the  overpayment  as 
determined  by  us  and  will  be  informed 
as  to  where  and  when  the  inspection 
and  copying  can  be  done  after  we 
receive  notice  from  the  overpaid 
individual  that  inspection  and  copying 
are  requested. 

f416^5fB^vtew  within  8SA  thai  an 
overpayment  la  peat< 


(a)  Notification  byavwpaid 
individual. — ^An  overpaid  individual 
who  receives  a  notice  as  described  in 

§  416.581  of  this  subpart  has  the  right  to 
present  evidence  that  all  or  part  of  the 
overpayment  is  not  past  due  or  not 
legally  enforceable.  To  exercise  this 
ri^t,  the  individual  must  notify  us  and 
present  evidence  regarding  the 
overpayment  within  60  calendar  days 
from  the  date  of  our  notice. 

(b)  Submission  of  evidence.  The 
overpaid  individual  may  submit 
evidence  showing  that  all  or  part  of  the 
debt  is  not  past  due  or  not  legally 
enforceable  as  provided  in  paragraph  (a) 
of  this  section.  Failure  to  submit  the 
notification  and  evidence  within  60 
calendar  days  will  result  in  referral  of 
the  overpayment  to  the  Department  of 
the  Treasury,  unless  the  overpaid 
individual,  within  this  60-day  time 
period,  has  asked  ws  to  waive  collection 
of  the  overpayment  under  section 
1631(b)(1)(B)  of  die  Act  and  we  have  not 
yet  determined  whether  we  can  grant 
the  waiver  request  If  the  overpaid 
individual  asks  us  to  waive  collection  of 
the  overpayment,  we  may  ask  that 
evidence  to  support  the  request  be 
submitted  to  us. 

(c)  Review  of  the  evidence.  Atteit  a 
timely  submission  of  evidence  by  the 
overpaid  individual,  we  will  consider 


all  available  evidence  related  to  the 
overpayment.  We  will  mdke  finHingf 
based  on  a  review  of  the  written  recofd, 
unless  we  determine  that  the  question  of 
indebtedness  cannot  be  resolved  by  a 
review  of  the  documentary  evidence. 

1416.563    FlndlngsbySSA. 

(a)  Following  the  review  of  the  record, 
we  will  issue  written  findings  which 
include  supporting  rationale  for  the 
findings.  Issuance  of  these  finding>» 
concerning  whether  the  overpayment  or 
part  of  the  overpayment  is  past  due  and 
legally  enforceable  is  the  final  Agency 
action  with  respect  to  the  past-due 
statiis  and  enforceability  of  the 
overpayment  If  we  make  a 
determination  that  a  waiver  request 
cannot  be  granted,  we  will  issue  a 
written  notice  of  this  determination  in 
accordance  with  the  regulations  in 
subpart  E  of  this  part  Our  referral  of  the 
overpayment  to  the  Department  of  the 
Treasury  will  not  be  suspended  imder 

§  416.585  of  this  subpart  pending  any 
further  administrative  review  of  the 
waiver  request  that  the  individual  may 
seek. 

(b)  Copies  of  the  findings  described  in 
paragraph  (a)  of  this  section  will  be 
distributed  to  the  overpaid  individual 
and  the  overpaid  individual's  attorney 
or  other  representative,  if  any. 

(c)  If  the  findings  referred  to  in 
pan^graph  (a)  of  this  section  affirm  that 
all  or  part  of  the  overpayment  is  past 
due  and  legally  enforceable  and,  if 
waiver  is  requested  and  we  determine 
that  the  request  cannot  be  granted,  we 
will  refer  the  overpayment  to  the 
Department  of  the  Treasury.  However, 
no  referral  will  be  made  if,  baaed  on  our 
review  of  the  overpayment,  we  reverse 
ova  prior  finding  that  the  overpayment 
is  past  due  and  legally  enforceable  tx, 
upon  consideration  of  a  waiver  request, 
we  determine  that  waiver  of  our 
collection  of  the  overpayment  is 
appropriate. 

f416M4    Review  of  our 


(a)  Notification  by  the  overpaid 
individual.  An  overpaid  individual  who 
intends  to  inspect  or  copy  our  records 
related  to  the  overpayment  as 
determined  by  us  must  notify  us  stating 
his  or  her  intention  to  inspect  or  copy. 

(b)  Our  response.  In  response  to  a 
notification  by  the  overpaid  individual 
as  described  in  paragraph  (a)  of  thi« 
section,  we  will  notify  the  overpaid 
individual  of  the  location  and  time 
when  the  overpaid  individual  may 
inspect  or  copy  our  records  related  to 
the  overpayment  We  may  also,  at  our 
discretion,  mad  copies  of  the 
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overpayment-related  records  to  the 
overpaid  individual. 

1416.586    SuapenaionofoffMt 

If.  within  60  days  of  the  date  of  the 
notice  described  in  §  416.581  of  this 
subpart,  the  overpaid  individual  notifies 
us  that  he  or  she  is  exercising  a  right 
described  in  §  416.582(a)  of  this  subpart 
and  submits  evidence  pursuant  to 
§  416.582(b)  of  this  subpart  or  requests 
a  waiver  under  §  416.550  of  this  subpart. 
we  wiU  suspend  any  notice  to  the 
Department  of  the  Treasury  until  we 
have  issued  written  findings  that  affirm 
that  an  overpayment  is  past  due  and 
legally  enforceable  and,  if  applicable. 
make  a  determination  that  a  waiver 
request  cannot  be  granted. 

1416.586    Tax  raAMid  Insufficient  to  cower 
amount  of  ovafpeyment. 

If  a  tax  refund  is  insuifficient  to 
recover  an  overpayment  in  a  given  year, 
the  case  will  remain  with  the 
Department  of  the  Treasury  for 
succeeding  years,  assuming  that  all 
criteria  for  certification  are  met  at  that 
time. 

3.  The  authority  citation  for  subpart  N 
is  revised  to  read  as  follows: 

AntfaoritT:  Sees.  702(aK5).  1631.  and  1633 
of  the  Social  Security  Act  (42  U.&C 
g02(a)(5).  1383.  and  13S3b);  31  U.S.C  3720A. 

4.  Section  416.1403  is  amended  by 
deleting  the  word  "and"  at  the  end  of 
paragraph  (a)(15),  replacing  the  period 
at  the  end  of  paragraph  (a)(16)  with  "; 
and",  and  adding  paragraph  (a)(17)  to 
read  as  follows: 


§416.1403 

net  InMai  dfnmnattona. 

(a)*  *  • 

(17)  Findings  on  whether  we  can 
collect  an  overpayment  by  using  the 
Federal  income  tax  refund  oSaet 
procedure.  (See  §416.583). 
•        •        •        •        • 

(FR  Doa  97-25023  Filed  9-19-97;  8:45  am) 
■LUMQ  oooe  41«»-S»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[pHIOe-la;  FTO.  6864  3] 

Approval  and  Promulgation  of 
hnplamentation  Plans;  Ohio 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 

SUMMARY:  The  EPA  approves  a  State 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  Ohio  on 


January  3, 1997,  which  changed  the 
sulfur  dioxide  limits  for  the  Procter  and 
Gamble  Company,  Hamilton  Coimty,  in 
Ohio  Administrative  Code  (OAC)  3745- 
18-37.  The  revised  limits  provide  an 
actual  heat  input  cap  of  922  million 
British  thermal  units  (BTU)  per  hour  on 
the  combination  of  all  of  the  Procter  and 
Gamble  Company  boilers  identified  in 
OAC  3745-18-37(GG).  to  allow  for 
simultaneous  operation. 
DATES:  The  direct  final  approval  is 
effective  on  November  21, 1997  imless 
significant  adverse  or  critical  comments 
which  have  not  been  previously 
addressed  are  received  by  October  22, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
FederalRegister. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  John  Paskevicz  at  (312) 
886-6084  before  visiting  the  Region  5 
office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J],  U.S.  Enviroiunental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
Paskevicz  at  (312)  886-6084. 

SUPPLEMENTARY  INFORMATION: 

L  Baclcgrouiid 

On  May  15, 1996,  the  EPA  published 
a  SIP  revision  completing  the  approval 
of  the  Hamilton  County,  Ohio  sulfur 
dioxide  (SOj)  implementation  plan. 
This  plan  was  approved  because  it  was 
demonstrated  to  provide  for  attainment 
and  maintenance  of  the  SO2  national 
ambient  air  quality  standard  in 
Hamilton  County.  The  plan  included  all 
major  SO2  sources  in  the  County  and 
listed  out  each  of  the  appropriate 
operating  parameters  in  OAC  374S-18- 
37,  as  needed  to  assure  attainment  and 
maintenance  of  the  NAAQS  as 
estimated  using  a  rough  terrain 
dispersion  model. 

On  January  3, 1997,  Ohio  EPA 
submitted  for  approval  a  revision  to  the 
Hamilton  County  SO2  SIP  requesting 
changes  to  OAC  3745-18-37(GG),  for 
the  air  emission  sources  owned  and 
operated  by  Procter  and  Gamble 
Company.  This  revision  was  requested 
because  the  original  SIP  for  Procter  and 
Gamble  did  not  provide  for  the 
simultaneous  operation  of  the  main 
power  boilers  while  backup  boilers  are 
brought  on  line.  The  originJal  SIP  did  not 


allow  for  flexibility  in  operation  in  the 
event  the  main  power  boilers  need  to  be 
shut  down  for  maintenance,  repaired  or 
operated  simultaneously. 

The  foiu  Procter  and  Gamble  boilers 
are  listed  in  the  documentation  to  the 
SIP  submittal  as  having  a  total 
iruMfimiini  heat  input  capacity  of  1098 
million  BTU/hour.  Boiler  numbera  1 
and  2  are  limited  to  emissions  of  a 
maximumof  1.1  pounds  of  SO2  per     • 
million  BTU  from  each  boiler.  Boiler 
number  3  is  limited  to  emissions  of  a 
mwv^Tnnm  of  1.50  pounds  of  SO2  per 
million  BTU  actiial  heat  input  and 
average  operating  rate  of  277  million 
BTU  per  hour  for  any  calendar  day.  And 
bmler  number  4  is  limited  to  emissions 
of  a  maximum  of  2.0  pounds  of  SO2  per 
million  BTU  using  an  average  operating 
rate  of  450  million  BTU  per  hour  for  any 
calendar  day. 

n.  Rariew  of  SUte  Subniitlal 

In  this  submittal,  Ohio  requests  a 
revision  to  OAC  3745-18-37(GG) 
Procter  and  Gamble  sulfur  dioxide 
limits.  The  revision  changes  the  limits 
to  allow  for  simultaneous  operation  of 
all  of  the  boilers.  The  submittal  provides 
technical  support  and  includes  some  of 
the  same  material  provided  for  the 
Hamilton  County  SIP  review  submitted 
in  1993. 

In  the  previous  review  of  the 
Hamilton  County  SO2  SIP,  Ohio  looked 
at  each  of  the  four  boilers  at  Procter  and 
Gamble  individually  and  made 
judgments  regarding  impact  at  full  load 
of  fuel  sulfur  content  on  air  quality 
concentrations.  Ohio  concluded  that  the 
two  backup  boilers  could  not  operate  on 
oil  when  the  main  power  boilers,  using 
coal,  were  in  operation.  Therefore,  the 
backup  boilers  were  not  allowed  to  emit 
SO}  and  were  given  a  0.0  pounds  of  SO2 
per  million  BTU  limit  when  the  main 
boilen  were  operating,  as  presumed,  at 
fuUload 

In  developing  this  new  revision,  the 
approach  was  to  develop  a  limit  for 
boiler  operation  in  a  worst  case 
situation  by  operating  all  boilen  at  the 
maYiiniim  level.  The  backup  boilers 
writh  short  stacks  were  operated  fully  on 
and  then  the  main  boilers,  with  taller 
stacks,  were  brought  on.  From  the 
State's  analysis,  Ohio  established  an 
allowable  cap  for  all  four  boilers,  based 
on  a  concentration  to  capacity  ratio  to 
an  operating  rate  of  922  million  BTU  per 
hour  daily  average.  Thus,  when  in 
operation,  boilers  number  1  and  2  are  to 
be  limited  to  a  maximum  of  1.1  pounds 
of  SO2  per  million  BTU  actual  heat 
input  from  each  boiler.  Boiler  number  3 
is  to  be  limited  to  a  maximum  of  1.50 
pounds  of  SO2  per  million  BTU  actual 
heat  input  at  an  average  operating  rate 
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of  277  million  BTU  per  hour;  Boiler 
tiumber  4  is  to  be  limited  to  a  minrimiiin 
of  2.0  pounds  of  SO7  per  million  BTU 
actual  heat  input  at  an  average  operating 
rate  of  450  million  BTU  per  hour. 

In  addition,  boiler  number  4  shall  use 
a  stack  no  lower  than  213  feet  above 
ground  level. 

As  a  result  of  its  analysis  of  Procter 
and  Gamble's  emissions,  Ohio  believes 
that  by  capping  the  limit  for  all  four 
boilers  in  any  combination  of  rate 
configurations,  to  922  million  BTU  per 
hour  the  resiilt  will  continue  to 
maintain  air  quality  concentrations  in 
areas  of  maximum  impact  to  below  the 
short-term  SO2  standards. 

The  material  submitted  by  the  State  in 
support  of  this  SIP  revision  contained 
numerous  references  regarding  the 
reason  for  the  revision.  In  addition  to 
the  stated  need  for  operational 
flexibility,  it  was  reported  that  this 
revision  was  needed  because  the 
approved  rule  did  not  allow  for 
simultaneous  operation  during  start-up 
and  shut-down  of  boilen  during  a 
maintenance  or  repair  scenario. 
Throughout  the  submittal  there  are 
references  to  "*  *  *  simultaneous 
operation  of  the  main  power  boilen 
while  back-up  boilen  are  brought  on 
line*  •  •".or"«  •  •simultaneous 
operation  of  boilen  during  start-ups 
while  maintatning  an  Overall 
operational  cap  *  •  •",  or  "•  *  • 
ramping  up  of  the  back-up  boilen  while 
main  power  boilen  are  shutting  down 
for  maintenance  or  repair."  In  a  letter  to 
EPA  dated  February  25. 1994,  the 
apparent  intent  of  the  revision 
expressed  by  the  State  is  mora  explicit, 
<•*  •  •  where  boilen  3  and  4  are  being 
taken  off-line  and  boilen  1  and  2  are 
being  brought  on  line  it  is  imperative  for 
production  purposes  that  there  be  some 
degree  of  simultaneous  operation  of  the 
four  boilen  during  the  transition  period 
•  *  *."  It  appean  bom  this  material 
that  the  intent  of  the  revision  was  for 
temporary  operation  at  the  922  million 
BTU  per  hour  cap.  However,  the  rule 
submitted  in  this  revision  allows  Procter 
and  Gamble  to  operate  the  boilen  on  a 
continual  basis  up  to  the  922  million 
BTU  per  hour  cap.  lids  rq>resents  a 
substantial  increase  in  sulfor  dioxide 
emissions  over  the  originally  approved 
rule  in  the  Hamilton  County  SIP.  EPA 
estimates  the  emissions  increase  to  be 
approximately  900  tons  of  sulfur 
dioxide  per  year  more  under  a  scenario 
of  continuous  operation  at  the  922 
million  BTU  per  hour  cap. 

The  State  submits  that  the  air  quality 
analjrsis,  performed  by  Procter  and 
Gamble  and  reviewed  by  Ohio  EPA, 
while  operating  the  boilen  at  a  922 
million  BTU  per  hour  cap,  shows  that 


the  increase  in  emissions  will  not  affect 
the  short-term  air  quality.  The 
culpability  analysis  for  this  revision, 
which  was  based  on  the  original 
Hamilton  County  SIP  revision,  shows 
that  the  air  quality  will  not  be  adversely 
affected  in  the  short-term  for  sulfur 
dioxide.  This  analysis  looked  at  both  the 
3-hour  and  24-hour  standard.  EPA  had 
agreed,  in  the  Hamilton  County 
modeling,  that  the  short-term  analysis 
was  most  critical  for  this  t3rpe  of 
evaluation  and  that  the  culpability 
analysis  submitted  for  this  revision 
appean  to  demonstrate  protection  of  air 
quality. 

m.  Final  Rnlemakii^  Actios 

The  EPA  has  reviewed  the  State's 
request  to  cap  the  operating  heat  input 
capacity  of  the  four  boilen  at  Procter 
and  Gamble  to  922  million  BTU  per 
hour  daily  average,  and  has  reviewed 
the  materials  provided  by  the  State  as 
part  of  the  request.  EPA  a^ees  that 
restricting  the  total  overall  capacity  to 
922  million  BTU  per  hour  is  shown  by 
modeling  to  achieve  the  original 
ambient  air  quality  goal  of  the  Hamilton 
County  sxilfiu'  dioxide  implementation 
plan  yet  provides  the  operator  total 
operating  flexibility  beneath  the  922 
million  BTU  per  hour  cap.  Therefore, 
EPA  approves  this  revision  to  the 
Hamilton  County  plan. 

IV.  Adndnistrative  ReqnirenBBls 

A.  Executive  Order  12866 

The  OfBce  of  Management  and  Budget 
has  exempted  this  regulatory  action 
bom  review  undOT  Executive  Order 
12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepue 
a  regtilatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  faidude  small 
businesses,  small  not-for-profit 
enterprises,  and  gevenunent  entities 
with  Jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
301,  subchapter  I,  part  D  of  the  Clean 
Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  tlut  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 


relationship  under  the  CAA,  prBpaiation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  A27  U.S. 
246,  255-66  (1976);  42  U.S.C 
7410(aK2). 

C.  Unfunded  h^mdates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
undertake  various  actions  in  association 
writh  any  proposed  ox  final  rule  that 
includes  a  federal  mAnHatw  diat  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  aggregate;  or  to 
the  private  sector,  of  $100  million  or 
more.  This  Federal  action  approves  pre- 
existing requimnents  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  <n  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Rbvww 

Under  section  307(b)(1)  of  the  dean 
Air  Act,  petitions  for  judicial  review  of 
this  actfon  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appn^riate  drcnit  by  Novenibar  21, 
1907.  Filing  a  petition  for 
leoonsidention  by  die  Administrator  of 
this  final  rule  does  not  affsct  the  finality 
of  this  rule  for  the  purposes  of  judiciai 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  die  effiactivenees  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  secticm 
307(bK2).) 

E.  Audit  PrtnlegB  SIP  Diaclaimw 

Nothing  in  this  action  should  be 
construed  as  "mUng  any  detenninatioa 
or  expressing  any  position  regarding 
Ohio's  audit  privilege  and  immunity 
law  (Section  3745.70-3745.73  of  the 
Ohio  Revised  Code).  EPA  will  be 
reviewing  the  effect  of  the  Ohio  audit 
privilege  and  immimity  law  on  various 
Ohio  environmental  programs, 
inchiding  those  imder  the  Clean  Air 
Act,  and  taking  appropriate  action(8),  if 
any,  after  through  review  and 
opportunity  for  Ohio  to  state  and 
explain  its  views  and  positicms  on  the 
issues  raised  by  the  law.  Today's  action 
does  not  indicate  or  imply  that  the 
regulations  at  issue  would  not  be 
affected  by  the  audit  privilege  and 
immunity  law,  and,  after  review  of  the 
effects  of  the  law,  the  regulations  at 
issue  may  be  disapproved,  federal 
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approval  for  the  Clean  Air  Act  program 
under  which  they  are  implemented  may 
be  withdrawn,  or  other  appropriate 
action  may  be  taken,  as  necessary. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Sulfur  dioxide. 

Dated:  September  9. 1997. 
David  A.  Ullrich,  * 

Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AoOority:  42  U.S.C  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  as 
follows  by  adding  paragraph  (c)(115)  to 
read  as  follows: 

152.1870    Mantificalion  of  plan. 


(c)*  •  • 

(115)  On  January  3, 1997,  the  Ohio 
EPA  submitted  a  revision  to  the 
Hamilton  County  sulfur  dioxide 
implementation  plan  for  the  Procter  and 
Gamble  Company,  Ohio  Administrative 
Code  3745-18-37(GG)(2),  which  limits 
combined  average  operating  rate  of  all 
boilers  (BOOl.  B008,  B021,  and  B022)  to 
a  maximum  of  922  million  BTU  per 
hour  for  any  calendar  day.  Boilers  BOOl 
and  BOOS  are  each  allowed  to  emit  1.1 
pounds  of  sulfur  dioxide  per  million 
BTU  actual  heat  input.  Boiler  B021  is 
limited  to  1.50  pounds  of  sulfur  dioxide 
per  million  BTU;  and  boiler  B022  is 
limited  to  2.0  pounds  of  sulfur  dioxide 
per  million  BTU  average  heat  input 

(I)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code  (OAC) 
Rule  3745-l&-37(GG)(2).  Hamilton 
County  emission  limits,  dated  December 
17. 1996,  for  Procter  and  Gamble 
Company. 

(B)  Director's  Findings  and  Orders  in 
the  matter  of  the  adoption  of  amended 
Rule  3745-18-37  of  Uie  Ohio 
Administrative  Code,  dated  December 
17, 1996. 

(ii)  Additional  Materials. 

(A)  Letter  from  Ohio  EPA  Director 
Donald  R.  Schregardus  to  Regional 
Administrator  Valdas  Adamkus,  dated 
January  3, 1997. 

(B)  Letter  from  Ohio  EPA  Air 
Pollution  Control  Division  Chief.  Robert 


Hodanbosi  to  EPA  dated  August  11, 
1997. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPaft52 

(WA  13-6-6121;  WA  55-7130;  and  WA  57- 
7132;  FRL-5889-5] 

Approval  and  Promulgation  of  State 
Implementation  Plana:  State  of 
Washington 

AQENCY:  Environinental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  parts  of  four 
revisions  to  the  Washington  State 
Implementation  Plan  (SIP)  which  were 
submitted  by  the  Washington 
Department  of  Ecology  (Washington)  on 
January  22, 1993;  September  14,  1993; 
and  April  30.  1996  (two  revisions),  to 
address  the  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  carbon  monoxide  (CO)  in  the 
Spokane,  Washington  urbanized  area.  In 
addition,  EPA  is  deferring  action  on 
several  parts  of  the  SIP  revisions  and 
not  addressing  other  parts  in  this  action 
because  they  have  been  superseded  by 
subsequent  revisions  and  were  or  will 
be  addressed  in  separate  actions.  The 
SIP  revisions  were  submitted  by 
Washington  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  QD  SIP  for  the 
Spokane  nonattainment  area  in  the  State 
of  Washington. 

EFFECTIVE  DATE:  October  22, 1997. 
ADDRESSES:  Copies  of  Washington's 
request  and  other  information 
supporting  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  EPA, 
Office  of  Air  Quality  (OAQ-107).  1200 
Sixth  Avenue,  SeatUe.  Washington 
98101;  and  the  Washington  Department 
of  Ecology,  Attention;  Tami  Dahlgren, 
Olympia,  Washington  98504-7600, 
telephone  (360)  407-6830;  and  the 
Spokane  County  Air  Pollution  Control 
Authority,  West  1101  College,  suite  403, 
Spokane,  Washington  99201.  telephone 
(509)  456-4727. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center,  EPA, 
401  M  Street,  SW.,  Washington,  DC 
20460,  as  well  as  the  above  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Hedgebeth,  Office  of  Air 


Quality  (OAQ-107),  EPA,  Seattie, 
Washington,  (206)  553-7369. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

A.  January  22,  1993.  Submittal,  Docket 
#  WA  13-&-6121 

On  January  22. 1993,  Washington 
submitted  a  SIP  revision  consisting  of  a 
plan  for  the  attainment  of  the  CO 
NAAQS  in  the  Spokane  area.  This 
included  a  demonstration  of  attainment 
by  December  31,  1995.  of  the  CO 
NAAQS  and  provisions  for  forecasting 
and  tracking  vehicle  miles  traveled 
(VMT)  in  the  Spokane  area,  with 
contingency  measures  to  be 
implemented  if  any  estimate  of  actual 
VMT  in  the  nonattainment  area,  or  any 
updated  forecast  of  VMT  contained  in 
an  annual  report  for  any  year  prior  to 
attainment,  exceeds  the  number 
predicted  in  the  most  recent  VMT 
forecast.  Also  included  were  provisions 
which  have  been  superseded  by 
subsequent  SIP  revisions:  Reasonably 
Available  Control  Measures  for 
residential  wood  combustion: 
Reasonably  Available  Control 
Technology  for  point  sources;  New 
Source  Review;  Vehicle  Emission 
Inspection  and  Maintenance  Program; 
oxygenated  fuel;  and  transportation 
conformity.  On  September  14, 1993, 
Washington  submitted  a  revision  to  the 
January  22,  1993,  SIP  submittal 
consisting  of  the  1990  base  year 
emissions  inventory  and  the  1995 
projected  year  emissions  inventory. 
Washington  also  submitted,  on 
September  29, 1995,  a  1993  updated 
(periodic)  emissions  inventory  for  the 
Spokane  area,  to  meet  the  requirement 
of  section  187(a)(5)  of  the  CAA  for 
periodic  inventories. 

B.  April  30.  1996.  Submittal,  Docket « 
WA  57-7132  (Re  V3WT,  Emissions 
Estimates,  and  Oxygenated  Fuel 
Contingency  S4easure) 

On  April  30, 1996,  Washington 
submitted  a  SIP  revision  consisting  of 
revisions  to  the  previously  submitted 
vehicle  emission  estimates  portion  of 
the  1990  base  year  emissions  inventory 
and  of  the  1995  projected  year 
inventory;  the  emissions  budget;  VMT 
estimates  and  forecasts;  and  the 
attaiiunent  demonstration.  The  revision 
also  added  a  contingency  measure 
(3.5%  oxygenated  fuel)  for  fiiilure  to 
attain  the  NAAQS. 

C.  April  30.  1996.  Submittal  (Removal  of 
Two  Tmnsportation  Control  Measures 
(TCMs)).  Docket  #  WA  55-7130 

On  April  30, 1996,  Washington 
submitted  a  SIP  revision  consisting  of 


the  removal  of  two  unimplemented 
TCMs  which  had  previously  been 
approved  by  EPA  on  Mmch  22. 1982,  as 
part  of  the  1982  Spokane  CO  SIP. 

IL  Reqwiwe  To  ConunentB 

No  comments  were  received  on  the 
June  9, 1997,  Notice  of  Proposed 
Rulemaking  in  this  matter. 

m.  Hnal  Action 

A.  Emissions  Inventories  (Base  Year  and 
Periodic) 

EPA  is  approving  that  part  of  the  SIP 
revision  submitted  by  Washington  on 
January  22, 1993,  consisting  of  the  1990 
Base  Year  emissions  inventory,  and  the 
revisions  to  that  inventory  submitted  by 
Washington  on  April  30,  1996,  as 
meeting  the  requirements  of  section 
187(a)(1)  of  the  CAA.  EPA  is  also 
approving  the  1993  periodic  emissions 
inventory  submitted  by  Washington  on 
September  29, 1995,  as  meeting  the 
requirements  of  section  187(aM5)  of  the 
CAA. 

B.  VMT/VMT  Contingency  Measures 
EPA  is  approving  that  part  of  the  SIP 

revision  submitted  by  Washington  on 
January  22. 1993.  for  the  purpose  of 
forecasting  and  tracking  VMT  in  the 
Spokane  area.  This  approval  includes 
the  VMT  contingency  measures 
submitted  with  this  revision.  EPA  is 
also  approving  that  part  of  the  SIP 
revision  submitted  on  April  30, 1996, 
consisting  of  revisions  to  the  VMT 
estimates  and  forecasts. 

C.  Contingency  Measures  (3.5  Percent 
Oxygenated  Fuel) 

EPA  is  approving  that  part  of  the  SIP 
revision  submitted  by  Washington  on 
April  30,  1996,  consisting  of  a 
contingency  meastue  which  implements 
a  3.5  percent  oxjrgenated  fuel 
requirement  during  the  CO  season  in  the 
event  that  the  Spokane  area  Sailed  to 
reach  attainment  of  the  CO  NAAQS  by 
December  31, 1995.  It  shoidd  be  noted 
that  EPA  has  proposed  to  determine  that 
the  Spokane  CO  nonattainment  area  did 
not  attain  the  CO  NAAQS  by  December 
31, 1995,  as  required,  and  to  reclassify 
the  Spokane  CO  nonattaimnent  area  as 
a  "serious"  nonattainment  area.  See  61 
FR  33879,  July  1. 1996.  No  final  action 
has  been  taken  by  EPA  to  date  on  that 
proposal.  The  oxygenated  fuel 
contingency  measure  was  implemented 
starting  with  tbe  1996/1997  CO  season. 

D.  TCM  Deletions 

EPA  is  approving  the  SIP  revision 
submitted  by  Washington  on  April  30, 
1996,  consisting  of  the  deletion  of  two 
unimplemented  TCMs  from  the 
Spokane  CO  portion  of  the  SIP.  These 


TCMs  were  projects  involving  the 
widening  of  Rowan  Avenue  and  the 
installation  of  traffic  lights  along  Rowan 
Avenue;  and  the  construction  of  an 
additional  part  of  North  River  Drive, 
both  of  which  had  been  previously 
approved  as  part  of  a  SIP  revision  on 
March  22. 1982. 

E.  Attainment  Demonstration 

EPA  is  deferring  action  on  that  part  of 
the  SIP  revision  submitted  by 
Washington  on  January  22, 1993,  and 
revised  by  the  SIP  revision  submitted  by 
Washington  on  April  30. 1996.  which 
consists  of  the  Spokane  CO  Attainment 
Demonstration.  EPA  has  not 
promulgated  a  final  action  on  its  July  1, 

1996,  proposal  to  determine  that  the 
Spokane.  Washington  CO 
nonattainment  area  did  not  attain  the 
CO  NAAQS  by  December  31, 1995.  and 
is  unable  to  take  action  on  the 
attainment  demonstration  imtil  a  final 
action  is  taken  on  that  proposal. 

F.  Emissions  Budget 

EPA  is  defarring  action  on  that  part  of 
the  SIP  revision  submitted  by 
Washington  on  April  30. 1996, 
consisting  of  the  CO  emissions  budget 
Approval  of  the  emissions  budget 
cannot  occur  until  an  attainment 
demonstration  is  approved  by  EPA  in 
the  SIP. 

G.  Reasonably  Available  Control 
Measures  (RACM)/Reasonably  Available 
Control  Technology  (RACT) 

The  SIP  revision  related-to  RACM 
submitted  by  Washington  on  Jantiary  22, 
1993,  was  superseded  by  a  revision 
submitted  on  December  9. 1994,  which 
was  approved  by  EPA  on  January  27, 

1997.  See  62  FR  3800.  The  RACT 
requirements  were  approved  by  EPA  in 
the  redesignation  to  attainment  of  the 
Puget  Soimd  and  Vancouver  CO 
nonattainment  areas.  See  61  FR  53323, 
October  11, 1996,  and  61  FR  54560, 
October  21. 1996. 

H.  New  Source  Review 

The  SIP  revision  relating  to  New 
Source  Review  which  was  submitted  by 
Washington  on  January  22, 1993,  was 
superseded  by  a  revision  submitted  by 
Washington  on  March  8, 1994,  which 
was  approved  by  EPA  on  Ju4e  2, 1995. 
See  60  FR  28726. 

/.  Vehicle  Emission  Inspection  and 
Maintenance  Program 

The  SIP  revision  relating  to  the 
Vehicle  Emission  Inspection  and 
Maintenance  Program  which  was 
submitted  by  Washington  on  January  22, 
1993,  was  superseded  by  a  revision 
submitted  by  Washington  on  August  21, 


1995,  whidi  was  approved  by  EPA  on 
September  25;  1996.  See  61  FR  50Z35. 

/.  Oxygenated  Fuels 

The  SIP  revision  related  to 
oxygenated  fuels  submitted  by 
Washington  on  January  22, 1998,  was 
approved  by  EPA  on  January  20, 1994. 
See  59  FR  2994. 

K.  Transportation  Conformity 

EPA  is  taking  no  action  at  this  time  on 
that  part  of  the  SEP  revision  relating  to 
transportation  conformity  submitted  by 
Washington  on  January  22. 1993.  This 
was  superseded  by  a  revision  submitted 
by  Washington  on  May  30. 1995.  which 
was  further  revised  by  a  SIP  revision 
submitted  by  Washington  on  November 
30, 1995.  EPA  will  act  on  this  submittal 
separately  from  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementetion  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors,  and  in 
relation  to  relevant  stetutory  and 
regulatory  requirements. 

IV.  AdministratiTe  Requiremaita 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D,  of  the  Clean  Air 
Act  do  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  stete  is  already  imposing.  Therefore, 
because  the  Federal  SO*  approval  does 
not  impose  any  new  requirements,  the 
Regional  Administrator  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-stete 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  stete  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
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actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  herein  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
tmder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the^ 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  21, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Adnunistrator  of 
this  final  rule  does  not  afCect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nile 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 

Dated:  August  25. 1997. 
Chuck  Clarka, 
Reffonal  Administrator. 

Part  52,  chaptor  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMEN0ED1 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aothortty:  42  U.S.C  7401-7871q. 

Cutipert  WW-WnNnjton 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(75)  to  read  as 
follows: 

192.2470    Mantiflcadonolplan. 

•        •        •        •        • 

(75)  On  January  22, 1993,  September 
14. 1993,  and  April  30, 1996,  the 
Oirector  of  the  Washington  Department 
of  Ecology  (Washington)  submitted  to 
the  Regional  Administrator  of  EPA  four 
revisions  to  the  State  Implementation 
Plan  consisting  of  amendments  to  the 
Spokane  CO  SIP. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  January  22. 1993, 
from  Washington  to  EPA  requesting 
approval  of  revisions  to  the  Spokane  CO 
portion  of  the  Washington  State 
Implementation  Plan;  the  "Supplement 
to  the  State  Implementation  Plan  for 
Washington  State,  Spokane  Carbon 
Monoxide  Nonattainment  Area,"  dated 
January  1993,  Sections  6.0,  6.1,  6.3,  and 
6.4. 

(B)  Letter  dated  September  14, 1993, 
from  Washington  to  EPA  providing 
supplementary  information  to  that 
submitted  on  January  22,  1993; 
"Spokane  County  Carbon  Monoxide 
Non-attainment  Area  1990  Base  Year 
Emissions  Inventory,"  dated  November 
1992. 

(C)  Two  letters  dated  April  30, 1996, 
from  Washington  to  EPA  submitting  two 
revisions  to  the  State  Implementation 
Plan;  "Supplement  to  A  Plan  for 
Attaining  and  Maintaining  National 
Ambient  Air  Quality  Standards  for  the 
Spokane  Carbon  Monoxide 
Nonattainment  Area,"  dated  March 
1995;  and  "Supplement  to  the  State 
Implementation  Plan  for  Washington 
State,  Spokane  County  Carbon 


Monoxide  Nonattainment  Area, 
Supplement  1  of  2,"  replacement  pages 
for  Sections  2.5  and  6.2  of  Section 
4.5.2.C0.1  of  the  State  Implementation 
Plan,  dated  January  1996;  and 
"Supplement  to  the  State  ' 
Implementation  Plan  for  Washington 
State,  Spokane  County  Carbon 
Monoxide  Nonattainment  Area, 
Supplement  2  of  2,"  new  Section  10.0, 
Contingency  Measm-es,  of  Section 
4.5.2.C0.1  of  the  State  Implementation 
Plan,  dated  January  1996. 

(ii)  Additional  material. 

(A)  Letter  of  September  29, 1995, 
submitting  CO  Periodic  Emission 
Inventory  Reports;  "Spokane  Coimty 
Carbon  Monoxide  Nonattainment  Area, 
1993  Periodic  Update  Emissions 
Inventory,"  dated  September  1995. 
(FR  Doc.  97-24420  Filed  »-19-97:  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6803-8I 

National  Oil  and  Haardous 
SulMlancas  Pollution  Contingency 
Plan;  National  Priorttias  List  Updata 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Union 

Pacific  Railroad  Sludge  Pit  Site  bom  the 

National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA),  Region  10,  announces 
the  deletion  of  the  Union  Pacific 
Railroad  Sludge  Pit  site  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promiilgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Idaho  EHvision  of 
Environmental  Quality  have  determined 
that  no  further  cleanup  under  CERLCA 
is  appropriate  and  that  the  selected 
remedy  has  been  protective  of  human 
health  and  the  environment. 
EFFECTIVE  DATE:  September  22,  1997. 
FOfl  FURTHER  ttlFORMATION  CONTACT: 
Deborah  ).  Yamamoto,  U.S. 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Mailstop  ECL-113, 
Seattie.  WA  98101,  (206)  553-7216  or 
1-800-424-^372. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is: 


Union  Pacific  Railroad  Sludge  Pit, 
Pocatello,  Bannock  County,  Idaho. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  July  25, 1997  (61  FR 
40034).  The  closing  date  for  comments 
on  the  Notice  of  htfent  to  Delete  was 
August  24, 1997.  EPA  received  no 
comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substances 
Response  Trust  Fimd-financed  remedial 
actions.  Any  site  deleted  bom  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
afiect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

Lirt  of  Svbfects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovenunental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  and  Water  supply. 

Dated:  September  8, 1997. 
Charles  E.  Findky. 
Acting  Regional  Administrator,  Region  1 0. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  300  is  amended 
as  follows: 

PART  aOO-(AMENDEp] 

1.  The  authority  for  Part  300 
continues  to  read  as  follows: 

Aathority:  U.S.C  9601-9657;  33  U.S.C. 
1321(cM2);  E.O.  12777,  56  FR  54757,  3  CFR 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR  1987  Comp.,  p.  193. 

Appendix  E— (Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  "Union  Pacific 
Railroad  Co.,  Pocatello,  Idaho." 

[FR  Doc.  97-24839  Filad  9-19-97;  8:45  am] 
■HJJNaCOOCl 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  300 
[FRL-6804-«) 

National  OH  and  Hazardoua 
Subfncae  Pollution  Contlngancy 
Plan;  NaUonai  Prforltias  Usi 

AQBICY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Silver 
Moimtain  Mine  from  the  National 
Priorities  List 

BUMMAnV.  The  Environmental  Protection 
Agency  (EPA)  Region  10  aimotmces  the 
deletion  of  the  Silver  Mountain  Mine 
site  ("the  site")  from  the  National 
Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Wan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980.  as  amended. 
EPA  and  the  State  of  Washington 
Department  of  Ecology  (Ecology)  have 
determined  that  no  further  cleanup 
under  CERCLA  is  appropriate  and  that 
the  selected  remedy  has  been  protective 
of  human  health  and  the  environment 
EFFECTIVE  DATE:  September  22, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Anne  D.  Dailey.  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Mailstop  ECL-111,  Seattie,  WA  98101, 
(206)  553-2110  or  1-60O-424-4372. 
SUPPLBiENTARY  MFORMATIOM:  The  site  to 
be  deleted  from  the  NPL  is: 

Silver  Mountain  Mine,  Tonasket, 
Okanogan  Coimty,  Washington. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  July  30, 1997  (62  FR 
40784).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
August  29, 1997.  EPA  received  no 
comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
afEsct  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances,  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
reqtiirements,  Superfund.  Water 
pollution  control.  Water  supply. 

Ditad:  Septendier  8, 1997. 
CharlasE.PbMlkT. 

ActingRegiormlAdmiidMtrator.  U.S.BPA, 
Region  10. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
88  follows: 

PART  300— [AMENDEPI 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(cK2);  42  U.S.C 
9601-9657;  E.0. 12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.SSl;  E.O.  12580,  52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — [AnMnded] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  site  for 
"Silver  Mountain  Mine.  Loomis. 
Washington." 

[FR  Doc  97-24840  Filed  9-19-^97;  8:45  am) 


FEDERAL  EMERGENCY 
MANAQEMENT  AQENCY 

44  CFR  Part  64 
[Docfcat  Na  FEMA-78721 

Suapanaion  of  Commwity  Ellgttillity 

AQENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
commimities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effoctive  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effisctive  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Regieter. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
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sxispended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director. 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472. 
(202) 646-3619. 

SUPPtaENTARY  INFORMATIOM:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  reg^ilations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
siispension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 


table.  No  direct  Federal  financial 
assistance  (except  assistance  pursiiant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  tlum  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shovm 
in  the  last  colimm. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  conununity  receives  a  6-month, 
90-day,  and  30-day  notification 
addrmsed  to  the  Qiief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  eCCect  within  leas 
than  30  days. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
firom  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 


adequate  floodplain  management 
measures  with  effiective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  commflnities  imless 
they  take  remedial  action. 

R^ulatory  Cla— iflcation 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Radoction  Act     ^ 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq. 

ExeLullfe  Ckder  12612,  Feoerallini 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism. 
October  26. 1987. 3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778.  Civil  Jasdce 
Refom 

This  nde  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Sobfects  in  44  CFR  Part  M 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Raorganization  Plan  No.  3  of  1978, 3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127. 44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 


f64J    [Ar 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


StateOocafion 

1^. 

Effective  date  of 
eligibility 

Current  effective 
map  date 

Dale  certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial flood  hazard 
areas 

RegionI 

Connecticut  Cromwel,  town  of,  Middtosex 

County. 
Massachusetts:  Edgartown,  town  of.  Dukaa 

County. 
New  Hampshire:  Keene,  city  of.  Cheshire 

Goumy. 

080123 
250069 

330023 

NO¥.  15,  1973,  Emerg:  June  15.  1978,  Reg; 

SepL  17,  1997.  Susp. 
July  7.  1975,  Emerg:  July  2,  1980,  Reg; 

SepL  17.  1997.  Susp.. 
April  24,  1974.  Emerg;  Sept  30.  1983.  Reg; 

Sapt  17,  1997,  Suap. 

Sept  17. 1997 .. 

do  

-do 

Sapt  17, 1997. 
Do. 
Oa 
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State/location 


Ragiofi  N 

NewYortc 

Bnitus,  town  of,  Cayuga  County  . 

Gardiner,  town  of.  Ulster  County 
Region  HI 


Pennsylvania: 

Lock  Haven,  city  of,  Clinton  County 

Woodward,  townahip  of.  CfirMon  County 


Community 
No. 


360104 


Effective  date  of 
eligibility 


Canal  Winchester,  vtege  of.  FranMn 

County. 
FranMin  County,  urancorporated  areas 

Wisconsin:  West  Bend,  dty  of,  Washington 
County. 

Region  iX    = 

Arizona:    Apache    County,    unincorporated 


California: 

Dublin,  city  of,  Alameda  County  

Livarmore.  dty  of.  Alameda  County  . 

Modoc  County,  uniixxxporated  areas  ... 

Region  Vi 

ddahoma:  MarshaH  County,  unincorporated 


Nebraslca:  Howard  County,  unincorporated 


Region  VM 
Colorado:  Broomfield.  city  of.  Adams.  Boui- 

der.  and  Jefferson  Counties. 
Montana:    Bull    Creek,    village    of,    Taney 

County. 


420328 
420337 

300189 
380167 
560475 

040001 

060706 
060008 

060192 

400511 


310446 


085073 

290916 


Sept  6,  1974.  Emerg;  April  16.  1979,  Reg; 

Sept  17, 1997.  Susp. 
June  26.   1974,  Emerg;  Sept  30,  1982. 

Reg:  Sept  17, 1997,  Susp. 


Nov.  17,  1972.  Emeig:  ftb.  2,  1977,  Rag; 

Sept  17.  1997,  Susp. 
March  16,   1973.   Emerg;  Jan.   16.   1960. 

Reg:  Sept  17, 1997,  Susp. 

Dec.  26,  1973,  Emerg;  June  4.  1980,  Rea' 

Sept  17, 1997,  Susp. 
April  19,  1973.  Emerg;  July  5.  1983,  Reg; 

Sept  17,  1997,  Susp. 
Aug.  15,  1975,  Emerg;  Aug.  2,  1982.  Reg; 

Sept  17. 1997*  §1^ 

April  11.  1975,  Emerg:  July  5.  1982.  Reg; 
Sept  17. 1997,  Suap. 

Feb.  3,  1971,  Emerg;  Apr.  15,  1981,  Reg; 

Sept  17, 1997,  Suap. 
Dec.  1,  1972,  Emerg;  Juty  5,  1977.  Reg; 

Sept  17, 1997,  Susp. 
Feb.  19.  1976.  Emerg;  Sept  24, 1984.  Reg; 

Sept  17.  1997.  Suap. 

Aug.  17,  1963.  Emerg;  May  28,  1985,  Reg; 
Sept  30. 1907.  Susp. 

June  21.   1903.   Emerg;   Sept  30.   1997. 
Reg;  Sept  30. 1997,  Susp. 

Feb.  18.  1972,  Emerg;  Sept  7.  1973,  Reg; 

Sept  30. 1997,  Susp. 
Dea  6,  1993,  Emerg;  Sept  30,  1997  Reg; 

Sept  30, 1997.  Susp. 


Currer4  ofleclive 
map  date 


...do 


jdo 

......do 

do 


Date  certain 

Federal  assist- 
ance no  k)ngar 
available  in  spe- 
cial fkxxl  hazard 


-do 


Sept  30. 1997 .. 


...do 


™..do 
-....do 


Code  for  reading  third  column:  Emerg.-Emergency;  Reg.-Regulan  Reia-Reinstatement;  Suap.-Suapenak>a 


Do. 
Da 

Do.' 
Do. 

Do. 
Da 
Da 

Do. 

Da 
Da 
Do. 

Sapt  30. 1997. 
Do. 

Da 
Da 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Issued:  September  5. 1997. 
Micfaaeil.AniMtraag. 

Associate  Director  for  Mitigation. 

[FR  Doc.  97-25103  FUed  9-19-97;  S:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Docket  Na  FaiA-7«n] 

List  Of  Communities  EligiMs  (or  ths 
Sals  of  Flood  Insurance 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 


measures.  The  ccMnmunities' 
participation  in  the  program  authorize* 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 


t:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville.  MD  20849,  (800)  638-6620. 

R)R  FURTHER  MFORMATION  CONTACT: 
Robert  F.  Shea.  Jr.,  EHvision  Directw, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
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room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPn.ai»fTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  tne 
delayed  effective  dates  would  be 


contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C 
553(b)  are  impracticable  and 
unnecessary. 

Natioiud  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexilrility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regnlatoiy  ClaanficatiiMi 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Pqierwork  Redoctian  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 


the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Exacutive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  faderalism  implications  under 
E-xecutive  Order  12612,  Federalism, 
October  26. 1987,  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Juatice 
Refoim 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Sabots  in  44  CFR  Part  M 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  fi^lows: 

Aotkority:  42  U.S.C  4001  et  lof., 
Rsorganizatioa  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.0. 12127, 44  FR  19387, 
3  CFR.  1979  Comp.,  p.  376. 

§  6^6    {AnwiMled| 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Stata/locatton 


Community 
No. 


Effective  data  of  efigMity 


Current  effective 
mapdala 


Minnesota:  Hennan,  city  of.  Grant  County  

Nortti  Carotina:  Oalctxxo,  town  of,  Stanty  County  

Montana:  Belgrade,  city  of,  Gallatin  County 

liiinots:  Wyoming,  dty,  of  Stark  County  

Kansas:  Burdett.  city  of,  Pawnee  County 

Mictiigan:  Homer,  township  of,  Midlarxi  County 

South  Dai(ota:  Jadcson  Courrty,  unirxxirporated  areas 

Georgia:  Grayson,  oty  of,  Gwinnett  County  „. 

Kentudcy:  Grant  County,  unincorporated  areas 

Michigan: 

Alcona,  township  of,  Alcona  County 

Quincy,  township  01,  Branch  County 

Minrwsottt: 

Graceville,  city  of.  Big  Stone  County 

Wautxjn.  city  of,  Mahnomen  County 

North  Carolina:  FranMinton,  town  of,  Franklin  County  .. 

Maine:  Edgecomb,  town  of,  Lincoln  County 

Oregon:  Wann  Springs  Reservatkxi,  Jefferson  and 
Wasco  Counties. 

Minnesota: 

McGregor,  city  of,  Aitkin  County .. 

Freeport.  city  of,  Steams  County „ 

North  Dakota:  Spirit  Lake  Reservation,  Bensori  County 

Michigan: 

Eau  Claire,  village  of,  Berrien  County  

Monterey,  township  of,  Allegan  County 

Cokxado:  Hudson,  town  of,  WeW  County  

Michigan:  California,  township  of.  Branch  County 

Kentucky:  Livir>gston  County,  unincorporated  areas 

Tennessee: 

Putnam  County,  unirxx)rporated  areas 

White  County,  urwworporated  areas 


270676 
370483 
300106 
170615 
200396 


460240 
130325 
210337 

260906 
260997 

270026 
270772 
370497 
230217 
410291 


270773 
270446 
380700 

260990 

261000 
060249 
200606 
210146 

470149 
470365 


July  2,  1997. 
July  9,  1997. 

do. 

July  11.  1997 

do 

July  14. 1997. 
July  18,  1997. 
July  22,  1997 
July  25.  1997. 


..da 
..do. 


4to. 

......do. 

July  30,  1997. 
Aug.  5,  1997  .. 
Au0. 11, 1907. 


Aug.  12. 1997. 
Aug.  19,  1997. 
do. 

Aug.  20,  1997. 

do. 

jio. 

Aug.  22,  1997. 
Aug.  25,  1997. 

Aug.  27.  1997 
....„do ...— . — 


Mw.  10. 1978. 
Mar.  26,  1976. 


July  11.  1975. 


July  28. 1978. 


Oct  21.  1977. 
Dea  2. 1977. 
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State/kxatton 


Community 
No. 


Effective  date  of  eigfttiity 


Current  effective 


Missouri:  West  Alton,  city  of,  SL  Charles  County 

Washington:  Mill  Creek,  city  of,  Snohomish  County.<  ... 
Calitomia:  Chino  Hills,  city  of,  San  Bernardino  County 

Louisiana:  Ptoneer,  village  of.  West  Carroll  Parish  

Kentucky:  GaHatin  County,  unincorporated  areas  

Georgia:  BlecMey  County,  unincorporated  areas „. 

Oklahoma:  Martha,  town  of,  Jackson  County „ 

South    Carolina-    Marlboro    County,    unincorporaiad 
areas. 

Georgia:  Crawford  County,  unincorporated  areas 

Ohto:  Tremont  City,  village  of,  Clark  County 

Louisiana:  Oak  Grove,  town  of.  West  Carrofl  Parish 

Tennessee:  Rutherford,  town  of.  Gtoaon  County 

Watauga,  city  of.  Carter  County  

towa:  Movile,  city  of.  Wbodbury  County  

Maine:  Applelon.  town  of.  Knox  County 

Alabama:  Lamar  County,  unincorponrted  areas 

Illinois:  Joppa.  viOage  of.  Massac  Courrty 

Pennsylvania:  MurrysviHe.  city  of.  Westmoreland  Coun- 
•    ty. 
Permsylvania: 

Hunker,  borough  of.  Weetmorsiand  County  ....„.„.. 

Manor,  borough  of.  Westmoreland  County  


New  Ellglbles    flegtiier  Progrw 


290924 
530330 
060754 
220244 
210281 
130280 
400307 
450146 

130302 
390064 

220342 
470061 
470331 


190293 
230073 
010271 
170757 
421207 

420880 
420688 


iVI 
Louisiana:  Lake  Charles,  city  of,  Cakasieu  Pwfah 

Region  IX 

Arizona: 

Graham  County,  uninoorporaled  areas 

Safford.  city  of.  Graham  County 

CaWomia:  Sar^oga.  dty  of.  Santa  Ctara  County  .. 

Nsgion  VI 

Arkansas: 

Charleston,  dty  of,  Franklin  County 

FranMin  County,  unincorporated  araas  

Ozark,  dty  of,  Franklin  County  ., 

New  Mexkx):  Silver  City,  town  of.  Grant  County  ... 

neQkMi  VN 

Kansas: 

Olathe,  dty  of,  Johnson  County  

Owertend  Park,  dty  of,  Minaon  County 

ReQion  VM 
Cotorado:  Larimer  County,  unincorporated  wees  .. 

RsqIoii  IX 

CaWomia: 

Amador  County,  unincorporated  areas 

Jackson,  dty  of.  Amador  County 

New  York: 

Mount  Kisoo.  vMage  of,  Westchester  County  .. 
New  Castte,  town  of,  Westchester  County  , 

hsqIoii  H 

Pennsylvania: 

AUeghsny,  township  of,  Westmoreland  County 

AmoW,  dty  of,  Westmoreiand  County 

Arona,  borough  of,  Westmoreland  County 

Avonmore,  borough  of,  WestmoretarxJ  County 

BeH,  township  of,  Westmoreland  County 

Oelmont,  borough  of,  Westmoreland  Coimty  ... 


220040 


040032 
040124 
060361 


060080 

060432 
OS03S8 
350022 


200173 
200174 


060101 


060015 
060448 


360918 
360821 


420866 
420870 
420871 
420872 
422185 
422177 


July  8,  1997  .. 
July  9,  1997  .. 
July  11.1997 
......do ............ 


July  20. 1997 

Jufy22. 1997 

Aug.  8,  1997 

Aug.  11,  1997 


Aug.  12. 1997 
Aug.  13.  1997 
Aug.  18,  1997 
Aug.  27. 1987 
do 


Feb.  23.  1976,  Emerg;  SepL  1,  1966.  Reg;  Sept  1, 

1986.  Susp:  July  30, 1997,  Reia 
July  22,  1975,  Emerg;  Dea  4.  1986,  Rsg;  Dea  4. 

1985,  Susp;  Aug.  5,  1997,  Rein. 
Mar.  16,  1976,  Emerg;  June  4,  1900,  Reg;  June  4. 

1990.  Susp;  Aug.  9,  1997,  Rein. 
Aug.  16,  1982.  Emerg;  Mar.  2,  1983.  Reg;  July  3. 

1990,  Susp;  Aug.  13. 1997  Rein. 
May  23.  1974.  Emerg;  Fab.  17,  1982.  Rag;  Aug.  5. 

1997.  Susp:  Aug.  15. 1907,  Bein. 

Nov.  14,  1975,  Emerg;  Nov.  19,  1986,  Reg;  Aug.  5. 

1997,  Susp;  Aug.  18,  1997,  Reia 
Aug.  29.  1973,  Emerg;  SepL  1,  1977.  Reg;  Aug.  5, 

1997.  Smp:  Aug.  18.  1907,  Rein. 


July  3. 1907;  Suapenston  WRhdrMm 


..do 
..do. 


..do. 
..do, 


^ug.  5. 1997;  Su^Mnsfon  WNhdrmm 


.....jk) 

....~do ............ 

._...do ............ 

do 

— do 


Aug.  2. 1996. 
Sep.  30. 1092. 
Jan.  17, 1997. 
NSFHA 
Aug.  19. 1997. 
Sep.  6. 1996. 
NFSHA 
Nov.  6.  1991. 

Sept.  6. 1906. 
May  17. 199a 
NFSHA 
SepL  30,  1963. 
Oct  16. 1966. 

Sept  1, 1986. 
Dea  4, 1965. 
June  4. 199a 
Mar.  2. 1963. 
Aug.  5. 1907. 

Aug.  5. 1907. 
Da 


July  3. 1907. 


Da 
Da 
Da 


July  17. 1907. 
Da 
Da 
€a 


Oa 

Do. 


Da 


Da 
Da 


Aug.  5. 1997. 
Da 


Da 
Da 
Da 
Da 
Da 
Da 
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State/kxation 


Deny,  txxough  of,  Westmoreland  Coonty 

Oerry,  township  of,  Westmoretand  County 

Donegal,  township  of,  Westmoreland  County  

East    Huntingdon,    township    of,    Westmoreland 

County. 
East    Vandefgrifl.    borough    of.    Westmoreland 

County. 

Export,  borough  of,  Westmoreland  County  

Fairfieid,  township  of,  Westmoreland  County 

Qreens6urg,  dty  of,  Westmoreland  County  

Hempfield.  township  of,  Westmoraiand  County  

Hyde  Parte,  borough  of.  Weatmorelartd  County 

Irwin,  borough  of,  Westmoreland  County  .. 

Jeannette,  city  of,  Westmoreland  County 

Latrobe,  tx>rough  of,  Westmoreland  County  

Ligonier,  borough  of,  WMtmoreland  County 

Ligonier,  township  of,  WeaHnoreland  County 

Loyalhanna.  lowr^ip  of,  Westmorelarxl  County  ... 

Lower  Burrell,  oty  of,  Westmorelarxj  County  

Monessen,  city  o(.  Westmoreland  County 

Mount    Pleasant,    township    of,    Westmoreland 

County. 
I^lew  Florence,  borough  of,  Westmoreland  County 
New  Kensington,  city  of.  Westmoreland  County  .... 
New  Stanton,  borough  of,  Westmoreland  County  .. 
North    Huntingdon,   township   of,    WestmorelarKl 

County. 

t^orth  Inwin.  borough  of,  Westmoreland  County 

Penn,  borough  of,  Westmorelarxj  County ,„. 

Penn.  township  of.  Westmoreland  County  _.. 

Rostraver,  township  of,  Westmorelarxj  County 

Salem,  township  of,  Westmoreland  County  

Scottdale,  borough  of,  Westmoreland  County 

Sewiddey,  township  of,  Westmoreland  County 

Smithton,  borough  of,  Westmoreland  County  

South   Huntingdon,   township   of,   Westmoreland 

County. 
Southwest  Greensburg.  borough  of,  Westmore- 

tarxi  County. 

St.  Clair,  township  of,  Westmoreland  County 

Sutersville,  borough  of,  Westmoreland  County 

Traflord.  borough  of,  WestmorelarKJ  County 

Upper  BurraN,  township  of,  Westmoreland  County 

Vandergrift,  borough  of,  Westmoreland  County 

Washington,  township  of,  Westnwreland  County  ... 
West    Laechburg.    borough    of,    Westmoreland 

County. 
West  Newton,  borough  of,  Westmoreland  County 
Youngvwood,  borough  of,  Westmoreland  County  .... 

negiofi  vi 

New  Mexico: 

Ctianta,  village  of,  Rio  Arriba  County „ 

Rio  Arriba  County,  unincorporated  areas  . 

OUahoma:  Davideon,  town  of,  Tillman  County 

Texas:  Eastland,  city  of,  Eastland  County 


Cutler,  (own  ot,  Washington  County 

Perry,  town  of,  Washington  County 

New  Hampshire:  Tilton,  town  of,  Beltnap  County 


Pennsylvania: 

Benton,  borough  of,  Columbia  County  

West  Brunswick,  township  of,  SchuyMN  County 

Virgina: 

Grundy,  town  of.  Buchanan  County  

RegkNilV 
Georgia:  Talbot  County,  unincorporalad  areas  

RagkmV 

Minois:  Wood  Dale,  city  of,  OuPage  County 


Community 
No. 


420674 
421205 
422187 
422188 

420675 

420876 
422189 
420877 
420678 
422179 
420881 
420682 
420683 
422180 
420864 
422190 
420685 
420887 
420868 

420800 

420691 
420602 
420683 

422641 
420695 
422183 
422184 
422192 
420696 
422193 
420699 
422194 

420001 

422191 
420002 
420003 
422195 
420604 
422196 
420906 

420906 
420006 


350060 
3S0049 
400204 
480204 


230310 
230319 
330009 


421543 
422028 

510025 


130306 
170224 


Effective  date  of  eligibility 


..do. 
..do. 
..do. 
..do. 

..do. 


..do. 

..do 

..do 

..do 

..do. 

..do. 

..do 

..do. 

..do. 

..do. 

..JlO. 

...do. 
...do. 
...do 


..do. 
..do 
..do. 
..do. 

..do 
..do 
..do 
.jdo 
...do 
..do 
..do 
...do 
..do 


.do. 


..do 

..do. 

..do. 

.jk> 

..do 

..do. 

.jdo 

..do 
..do 


»do 
..do 
..do 
.xto 


Aug.  19.  1997;  Suspension  Withdrawn 
do 


..do. 
..do 


..do 
..do 
..do 
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Current  effective 
map  date 


Do. 
Do. 
Da 
Da 

Do. 

Da 
Do. 
Do. 
Da 
Do. 
Do. 
Do. 
Da 
Da 
Da 
Da 
Do. 
Do. 
Da 

Do. 
Da 
Do. 
Da 

Da 
Da 
Da 
Da 
Do. 
Do. 
Do. 
Da 
Da 

Da 

Da 
Da 
Do. 
Da 
Da 
Da 
Da 

Da 
Da 


Oa 
Da 
Da 
Da 


Aug.  19, 1997. 
Do. 
Da, 


Da 
Do. 

Do. 
Do. 
Da 


Ota^aa  Um  n«>al«*  — 

ounnocaiion 


Mtehigan:  Meyer,  township  of,  Merxxninee  County 


IX 

Arizona:  Santa  Cruz  County,  unincorporated  areas  . 
CaMoniia:  Hemet.  dty  of.  Riverside  County 


Community 
No. 


260458 


040000 
060253 


Effective  date  of  eiigtoiity 


..do 

..do 
..do 


Current  effective 
map  date 


Da 


Do. 
Do. 


'The  Ci^olMill  Creek  has  adopted  the  Snohomlah  County  (CID  #535534)  Flood  Insurer 
....5?^  ^  i'??*?.?'*"*  column:  Emerg.— Emergency;  Reg.— Regular  Rein.— Reinstatenrtent;  Susp.— Suspension;  With.— Withdrawn;  f^SFHA— 
Non  Special  Flood  Hazard  Area.. 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance") 

Issued:  September  11,  l997. 

Mkhaal  J.  Arautrong, 

Associate  Dinctorfor  Mitigation. 

(FR  Doc.  97-25104  Filed  »-l»-e7: 8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50CFRPartM7 

[Dociwt  Na  970629213-7213-01;  LD. 
OO1606A] 

RM0648-AJ18 

Atlantic  Coast  Waakflsh  Fishary^ 
Ctianga  in  Raguiations  for  tha 
Exdusiva  Economic  Zona 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  ACTION:  Final  rule. 

SUMMARY:  NMFS  is  isstiing  regulations 
for  the  exclusive  economic  zone  (EEZ) 
o£bhore  from  Maine  through  Florida 
that  impose  a  minimnin  size  limit  of  12 
inches  (30.5  cm)  (total  length); 
minimum  mesh  sizes  in  the  FFZ  of  3  1/ 
4-inch  (8.3  cm)  square  stretch  mesh  or 
3  3/4-inch  (9.5  cm)  diamond  stretch 
mesh  for  trawls,  and  2  7/8-inch  (7.3  cm) 
stretch  mesh  for  gill  nets;  a  bycatch 
possession  limit  of  150  lb  (67  kg)  for 
fisheries  using  smaller  mesh  sizes  for 
any  one  day  or  trip,  whichever  is  longer; 
a  prohibition  on  the  use  of  flynets  in  a 
closed  area  of  the  EEZ  off  North 
Carolina,  south  of  Cape  Hatteras  from  3 
nm  to  about  40  nm  ofGshore;  a 
prohibition  on  the  possession  of  any 
weakfish  in  the  closed  area  of  the  EEZ 
off  North  Carolina  when  using  shrimp 
trawls  or  crab  trawls;  and  a  requirement 
that  weakfish  harvested  for  commercial 
purposes  in  the  EEZ  be  landed  only  in 
the  following  states:  Massachusetts, 
Rhode  Island,  Connecticut,  New  York, 
New  Jersey,  Delaware,  Maryland, 
Virginia,  or  North  Carolina.  In  addition. 


weakfish  fishing  must  be  in  accordance 
with  the  laws  of  the  state  where 
weakfish  are  landed  if  the  state's 
regulations  are  more  restrictive  than  the 
Federal  regulations.  The  intent  of  the 
regulations  is  to  provide  protection  to 
the  overfished  stock  of  weakfish.  ensure 
the  effectiveness  of  state  regulations, 
and  aid  in  the  rebuilding  of  the  stock. 
DATES:  Effective  October  22, 1997. 
ADDftESSES:  Copies  of  supporting 
documents,  including  a  Final 
Supplemental  Environmental  Impact 
Statement  and  Regulatory  Impact 
Review  (FSEIS/RIR),  are  available  from 
Richard  H.  Schaefer,  Chief,  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries,  NMFS,  8484  Georgia  Avenue, 
Suite  425,  Silver  Spring.  MD  20910- 
3282.  * 

FOR  FUOTHER  INFORMATION  CONTACT: 
Thomas  Meyw/Anne  Lange.  301-427- 
2014. 

SUPPLaeiTARY  INFORMATION: 

Background 

The  background  and  rationale  for  this 
rule  were  contained  in  the  preamble  to 
the  proposed  rule,  published  in  the 
Federal  Register  on  February  14, 1997 
(62  FR  6935),  and  are  not  repeated  here. 
Additional  background  for  this  rule  is 
available  and  contained  in  a  FSEIS/RIR 
prepared  by  NMFS  for  this  rule  (see 
ADORESSES). 

Comments  and  Re^mnses 

NMFS  received  written  comments 
bom.  17  agencies,  states  and 
organizations  and  five  individuals,  and 
held  four  public  hearings  attended  by  74 
individuals,  to  gather  public  comments 
on  the  proposed  rule.  Details  of  both  the 
written  comments  and  the  public 
hearings  are  provided  in  the  FSEIS/RIR 
published  in  the  Federal  Register  on 
July  3, 1997  (62  FR  36062).  Written  and 
public  hearing  comments  are 
summarized  here. 

Each  of  the  State  and  Federal  agencies 
and  conservation  organizations 
supported  the  proposed  rule  and  foimd 
its  meastires  to  be  compatible  with  state 
and  Atiantic  States  Marine  Fisheries 
Commission  (Commission)  fishery 
management  plans  for  weakfish.  The 


U.S.  Coast  Guard  suggested  changes  to 
clarify  current  language  and  to  address 
several  enforcement  issues.  The  U.S. 
Fish  and  Wildlife  Service  fully 
supported  the  proposed  rule  and  urged 
the  earliest  possible  adoption  of  both 
the  weakfish  rule  and  a  proposed  rule 
to  implement  a  program  to  certify 
specific  Bycatch  Reduction  Devices 
(BRDs)  for  shrimp  trawls  (final  rule 
published  in  the  Federal  Registar  on 
April  16, 1997  (62  FR  18536)).  Ths  Mid- 
Atlantic  Fishery  Management  Council 
supported  the  proposed  rule  and,  based 
on  its  comments,  an  additional  public 
hearing  was  held  in  North  Carolina  to 
address  industry  concerns  related  to  the 
impact  of  the  proposed  rule  on  other 
fisheries  conducted  in  the  closed  area 
off  North  Carolina. 

1.  Comment:  One  agency  commented 
that  language,  consistent  with 
r^ulations  requiring  the  use  of  Turtie 
Excluder  Devices  (TEDs)  in  the  summer 
flounder  fishery,  should  be  included  in 
the  prohibitions  ($  697.7)  to  require  use 
of  l^Ds  by  vessels  luing  nets  in  the  igK7. 
north  of  Cape  Hatteras. 

Response:  Under  the  requirements  of 
section  7  of  the  Endangered  Species  Act. 
NMFS  has  evaluated  the  impact  the 
weakfish  fishery  may  have  on  turties. 
Based  on  the  Biological  Opinion  issued 
by  NMFS,  reasonable  and  prudent 
measures  will  be  taken  to  minimize  die 
impact  of  the  weakfish  fishery  on  sea 
turtles.  This  Mrill  include  development 
of  an  effective  TED  for  flynets  ami  a 
schedule  for  implementation  in  flynet 
gear  during  the  times  and  areas  as 
required  for  summer  flotmder  (50  CFR 
217.12  and  227.72).  In  addition,  an 
Incidental  Take  Statement  has  been 
issued  by  NMFS,  anticipating 
documented  lethal  or  non-lethal  takes  in 
the  weakfish  fishery  of  a  maiHTniim  total 
of  20  loggerhead  turtles  and  two  Kemp's 
ridleys  in  flynet,  bottom  trawl,  or  giilnet 
gear.  Should  these  levels  be  exceeded, 
consultations  must  be  reinitiated. 

2.  Comment:  Several  Commenters 
suggested  that  the  proposed  closed  area 
line  should  be  modified  to  be  consistent 
with  the  line  in  the  North  Carolina 
regulations,  which  proceeds  in  a 
southeasterly  direction  from  Cape 
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Hatteras,  not  due  east  as  in  the  proposed 
rule. 

Response:  NfMFS  agrees.  The  northern 
boundary  of  the  line  to  delineate  no 
flynetting  south  of  Cape  Hatteras  has 
been  modified  to  be  aligned  with  the 
State  of  North  Carolina's  line.  However,' 
while  this  line  will  follow  as  closely  as 
possible  the  State's  line  (40250  Loran  C 
line),  it  will  be  defined  by  latitude/ 
longitude,  and  enforced  as  such. 
Therefore,  the  line  proceeds  SE  in  a 
straight  line  from  a  point,  35*10.8'  N. 
lat,  75''29.2'W.  long.  (3  nm  from  Cape 
Hatteras).  generally  proceeding  along 
the  40250  LORAN  C  line,  to  a  point 
35n)6.5'  N.  lat..  75''19.4'  W.  long.  (12  nm 
from  Cape  Hatteras). 

3.  Comment:  Several  commenten 
were  concerned  that  the  proposed 
regulations  could  potentially  impact 
other  fisheries  in  the  EEZ  off  the  coast 
of  North  Carolina. 

Response:  NMFS  believes  it  is 
important  to  maintain  the  closed  area 
south  of  Cape  Hatteras  in  order  to 
protect  young  weakfish.  Therefore, 
fljrnets  will  not  be  allowed  in  the  closed 
area  to  fish  for  spot,  croaker,  or  any 
other  species.  Concerns  regarding  the 
squid/mackerel/butterfish  fishery, 
which  uses  a  small-mesh  trawl  similar 
to  a  flynet  in  the  original  closed  area, 
led  NK(FS  to  adjiist  the  closed  area  so 
such  gears  could  continue  to  fish 
without  likelihood  of  encountering 
young  weakfish.  Section  697.7(a)(5),  the 
area  closed  to  flynatting  in  the  proposed 
rule  has  been  modified.  Vessels  fishing 
with  other  than  shrimp  trawls  (with 
certified  BRDs  as  required  by  50  CFR 
part  622,  Appendix  D,  and  TEDs  as 
reqiiired  by  50  CFR  227.72(e)(2)(ii))  or 
summer  flounder  trawls  (with  approved 
TEDs)  are  prohibited  from  fishing  in  the 
closed  area,  because  they  are  likely  to 
have  a  significant  bycatch  of  weakfish. 
However,  they  are  permitted  to  fish 
outside  the  modified  closed  area  for 
squid,  croaker,  spot,  or  other  species. 
They  are  limited  to  a  150-lb  (67-kg) 
weakfish  bycatch,  unless  mesh  sizes  are 
larger  than  those  described  in  this  rule. 
Vessels  using  gillnets  with  proper  mesh 
may  operate  within  the  no-flynet  area. 

During  the  winter  of  1996-97,  a 
number  of  vessels  using  shrimp  trawls 
to  fish  for  finfish  in  the  closed  area 
produced  a  significant  bycatch  and 
mortality  of  young  weakfish.  North 
Carolina  is  modifying  its  regulaticHis  to 
require  that  vessels  possess  at  least  50 
percent  shrimp,  by  weight,  to  be 
considered  a  shrimp  vessel  and  to  be 
permitted  in  the  closed  area.  The 
Conunission  has  required  North 
Carolina  to  demonstrate  that  it  has 
implemented  adequate  measures  to 
prevent  future  directed  finfish  harvest 


with  shrimp  trawls.  To  support  North 
Carolina  and  Commission  actions,  this 
final  rule  prohibits  the  possession  of 
any  weakfish  by  vessels  using  shrimp 
trawls  in  the  closed  area. 

4.  Comment:  One  agency  commented 
that  the  intent  to  prohibit  vessels  fit>m 
catching  weakfish  in  the  EEZ  and 
landing  the  fish  in  a  "de  minimis"  state 
(§  697.7(a)(7))  is  not  enforceable  at 
landing,  since  it  is  impossible  to 
determine  where  the  fish  were 
harvested,  either  from  the  EEZ  or  , 
another  state's  waters,  which  may  be 
open. 

Response:  NMFS  believes  that  while 
this  measure  may  be  difficult  to  enforce, 
it  will  help  state  agencies  enforce  their 
regulations  to  implement  the 
Commission's  weakfish  management 
plan.  This  measure  will  prevent  a 
person  from  saying  he/she  caught 
weakfish  in  the  EEZ,  when  landing  for 
commercial  purposes  in  a  "de  minimis" 
state  or  a  state  that  has  not  declared  an 
interest  in  weakfish  management  This 
will  make  circumventing  states'  closed 
fishing  seasons  and  other  regulations 
more  diffictilt.  since  "de  minimis" 
states  and  states  without  a  declared 
interest  have  little  or  no  weakfish 
fisheries.  Also,  it  is  important  that  those 
states  that  have  requested  "de  minimis" 
status  from  the  Commission  ensure  that 
landings  of  weakfish  in  those  states 
remain  below  the  level  required  to 
maintain  their  "de  minimis"  statiis. 
While  weakfish  landings  in  these  states 
are  not  expected  to  increase,  if  they  do 
increase  significantly,  the  states  will  be 
required  to  assume  the  responsibilities 
associated  with  being  a  participating 
state.  Therefore,  the  "de  minimis"  states 
should  also  be  involved  in  enforcing 
this  measure.  The  "de  minimis"  states 
most  likely  to  be  impacted  by  landings 
from  other  states'  vessels  (South 
Carolina  and  Georgia)  have  detailed 
monitoring  programs  and  would  quickly 
know  if  we^cfish  landings  were 
increasing  beyond  the  "de  minimis" 
level.  The  Commission  has  specifically 
requested  that  the  "de  minimis" 
language  be  included  in  the  EEZ  rule  in 
order  to  support  Commission  efforts  in 
state  waters.  The  Commission  has 
requested  that  any  enforcement 
problems  raised  by  this  provision  be 
forwarded  to  the  Commission's 
Weakfish  Management  Board. 

5.  Comment:  One  commenter  stated 
that  the  language  to  prohibit  the 
possession  of  more  than  150-lb  (67-kg) 
of  weakfish  during  any  one  day  or  trip, 
whichever  is  longer,  in  the  EEZ  when 
fishing  with  less  than  the  approved 
mesh  size  should  be  clarif^.  It  should 
be  changed  to  read: 


'To  prohibit  the  possession  of  more 
than  150-lb  of  weakfish  during  any  one 
day  or  trip,  whichever  is  longer,  in  the 
EEZ  when: 

(i)  Using  a  mesh  size  less  than  3  1/4 
inch  (8.3  cm)  square  stretch  mesh  or  3 
3/4  inch(9.5  cm)  diamond  stretch  mesh 
for  trawls  and  2  27/8  inch  (7.3)  stretch 
mesh  for  ^ill  nets;  or 

(ii)  fishing  during  any  closed  season 
for  weakfish  of  the  state  in  which  the 
weakfish  are  landed." 

Response:  NMFS  agrees  and  has 
included  such  language  in  the  final  rule. 
Howrever,  in  the  area  off  North  Carolina 
that  is  closed  to  flynetting,  no  weakfish 
may  be  landed  in  the  shrimp  fishery 
(see  comment  3).  In  addition,  summer 
flounder  gear,  even  though  it  has  a 
larger  than  required  mesh,  are  allowed 
only  a  150-lb  (67-kg)  bycatch  of 
weakfish. 

6.  Comment:  The  proposed  rule  is  not 
consistent  with  NorUi  Carolina 
regulations  regarding  the  use  of  flynets 
in  the  closed  area  south  of  Cape 
Hatteras.  The  proposed  rule  would  only 
prohibit  their  use  for  weakfish,  while 
the  State  prohibits  their  use  for  any 
species  in  the  closed  area. 

Response:  The  intent  of  the  proposed 
TvUe  was  to  be  compatible  with  the 
State's  regulation.  'The  prohibitions 
section  in  the  final  rule  has  been 
modified  to  clarify  that  no  fishing  with 
flynets  is  allowed  in  the  specified  area 
south  of  Cape  Hatteras. 

7.  Comment:  Several  individuals 
commented  on  the  status  of  the  stock, 
stating  that  the  weakfish  stock  is 
recovering  strongly,  that  references  to  a 
declining  population  are  not 
substantiated  by  coastwide  biological 
information,  that  the  assessment  is 
outdated  and  incorrect,  and  that 
declines  in  catch  are  due  to  shifts  to 
other  target  species. 

Response:  Although  some  signs  of 
recovery  are  present  in  the  most  recent 
yearsr  their  is  insufficient  evidence  to 
say  that  the  weakfish  stock  is  recovering 
strongly.  Also,  while  there  may  have 
been  shifts  of  effort  to  other  fisheries 
leading  to  declines  in  harvest,  the  stock 
assessment  uses  fishery  independent 
data  (data  bom  scientific  surveys)  on 
weakfish  abundance  through  most  of  its 
range.  These  surveys  demonstrate  that 
there  has  been  a  decline  in  the  weakfish 
stock,  though  there  are  signs  of 
improvement  in  recruitment  of  the  most 
recent  year  classes.  Weakfish  mature 
early  (age  1)  and  have  high  fecundity,  so 
they  have  the  ability  to  recover  quickly, 
given  favorable  conditions  and  reduced 
fishing  mortality  rates  (F).  The  last  stock 
assessment  for  which  population 
estimates  are  available  (catch  matrix 
through  1994)  indicated  that  the 


population  botUnned  out  in  1991  and 
has  recovered  somewhat  There  may  be 
recent  indications  of  improved 
recruitment  and  observations  of  mora, 
larger  (older)  fish,  in  1996;  however, 
fishing  mortality  rates  for  recent  years 
remain  very  high  (about  1.9  for  age  2-I-, 
with  catch  matrix  through  1995). 
Improved  recruitment  vvill  likely  cause 
a  prompt  and  noticeable  short-term 
stock  improvement  Howevw,  if  the 
fishery  continues  to  operate  at  high  F, 
the  promising  recruitment  levels  will 
not  be  reflected  in  subsequent 
improvements  in  the  adult  population. 
Until  a  revised  assessment  has  bean 
completed  that  indicates  improvements 
in  stock  status,  other  than  a  year  or  two 
of  good  recruitment,  it  is  premature  to 
saythe  stock  is  recovering. 
The  science  umd  by  the 
Commission's  weakfish  stock 
assessment  and  technical  committees 
relies  on  the  best  available  fishery- 
dependent  and  fishery-independent 
data.  The  models  and  analyses  involved 
in  the  assessment  are  those  that  are  best 
suited  for  the  available  data.  The 
assessment  is  based  on  the  coastwide 
status  of  the  stock  and  does  not  look 
only  at  local  events. 

8.  Comment:  One  agency  and  an 
individual  stated  that  small-  mesh 
trawls  used  in  the  area  south  of  Cape 
Hatteras  must  be  defined  not  by  dieir 
gear  parameters  but  by  their  fishing 
intentions  (e.g.,  shrimping  as  opposed  to 
shrimp  trawls;  floundering,  as  opposed 
to  flounder  trawls.)  Under  the  proposed 
rule,  it  would  be  l^al  to  finfish  using 
shrimp  trawls  in  the  area  south  of  Cape 
Hatteras,  as  long  as  weakfish  are  not 
retained.  There  are  substantial  data  that 
indicate  that  this  leads  to  tremendous 
waste  in  discards.  Flounder  trawls  have 
no  business  in  the  area  south  of  Cape 
Hatteras,  outside  the  flounder  trawling 
season.  On  the  other  hand,  squid 
fishermen  may  likely  take  quantities  of 
weakfish  over  150-lb  (67-1^  in 
legitimate  squid/mackerel/herring/ 
butterfish  operations,  but  those  fish 
must  be  discarded.  These  fisheries 
should  be  defined  with  respect  to  the 
amount  of  the  target  species  on  their 
vessel  when  they  land,  and  not  simply 
by  the  nets  they  use.  At  least  51  percent 
of  their  catch  must  be  comprised  of  one 
or  more  of  the  target  species.  Another 
option  would  be  to  consider  closed 
seasons,  particularly  for  the  shrimp 
fishery,  to  avoid  fishing  with  shrimp 
trawls  during  the  winter  (December  1- 
April  1). 

Response:  NMFS  is  concerned  over 
reports  of  fishing  with  small-mesh  nets 
causing  the  discard  of  large  amounts  of 
weakfish  south  of  Cape  Hatteras. 
However,  under  the  NMFS  regulation,  a 


state's  more  restrictive  regulations  apply 
to  weekfish  caught  in  the  EEZ  when 
those  fish  are  landed  in  a  state.  A  state 
could  choose  to  institute  such  suggested 
regulations  to  reduce  bycatch  on  smail- 
mesh  fishing  vessels  landing  in  the 
state. 

Also,  north  of  Cape  Hatteras,  in  the 
future,  NMFS  will  consider  modifying 
the  regulations  to  allow  states  to  issue 
special  permits  that  will  allow 
legitimate  small-mesh  fisheries  fm 
squid/mackerel/herring/butterfish  to 
take  more  than  150-lb  (67-kg)  of  legal 
size  weakfish  during  any  one  day  or 
trip,  whichever  is  longer,  in  the  KK7 
during  the  state's  open  weakfish  season. 
North  Carolina  has  requested  such 
permits  because  it  believe  that  larger 

auantities  of  legal  weakfish  may,  when 
le  population  is  moving  through  the 
area,  be  taken  during  these  fisheries 
directed  at  other  species.  This  is  not 
expected  to  occur  frequentiy,  but  North 
Carolina  wants  the  abilify  to  allow 
vessels  to  land  these  fish,  rather  thiin 
discard  them. 

9.  Comment:  Several  compienters 
stated  that  the  2  7/8-inch  mitHmnm 
mesh  size  for  gillnets  is  appropriate  for 
North  Carolina  during  winter;  however, 
they  questioned  whether  this  mesh  size 
is  conservative  for  a  12^nch  (30.5-cm) 
weakfish  during  the  spring/8iunmer/&ll 
when  weakfish  are  gravid  or  well-fed, 
thereby  having  greater  girth.  NMFS 
should  consider  a  more  conservative 
mesh  size  during  spring/summer/Call 
(i.e.,  3  1/8-inch  (7.9-cm)  stretch  mesh). 

Response:  NMFS  used  the  mesh  sizes 
approved  and  required  by  the 
Commission  because  these  mesh  sizes 
have  been  reviewed  and  approved  by 
the  Commission  Weakfish  Technical 
Committee  and  Management  Board,  and 
have  been  implemented  by  the  states. 
NMFS  participates  in  the  Commission 
review  and  agrees  that  these  mesh  sizes 
are  based  on  the  best  information 
available.  If  the  Commission  approves 
and  recommends  changes  to  weakfish 
mesh  sizes,  and  if  NMFS  agrees  the 
changes  are  consistent  with  the  best 
information  available,  NMFS  will  adjust 
the  EEZ  mesh  regulations  to  be 
compatible  with  the  Commission's 
recommendations. 

10.  Comment:  Several  commenters 
were  concerned  whether,  once  a  closure 
of  the  area  south  of  Cape  Hatteras  is 
imposed  on  flynets,  NMFS  will  be  able 
to  open  the  area  to  laxge-mesh  flynets  in 
the  near  future. 

Response:  Once  the  stock  has 
recovered,  NMFS  will  consider 
reopening  this  area  to  larger  mesh 
fljmetting,  if  the  Commission 
determines  that  this  gear  is  appropriate 
for  capturing  legal-sized  weakfish. 


1 1 .  Comment:  One  commenter 
indicated  that  New  York  has  taknn 
aggressive  management  steps  to  restore 
weakfish  and  to  ensure  a  healthy 
weakfish  population.  NMFS  regulations 
will  complement  the  regulations  already 
in  effect  in  state  waters  and  can  only 
benefit  what  is  now  a  severefy  stressed 
weakfish  popxilation. 

Response:  NMFS  agrees.  The 
intention  of  this  rule  is  to  implement 
EEZ  management  measures  that  are 
compatible  witk  state  and  Commission 
measures  already  in  place  in  state 
watms. 

12.  Comment:  One  commenter  btmI  a 
conswvation  organization  stated  that  tha 
status  of  the  Atiantic  weakfish  stock  has 
been  grave  for  a  long  time.  The 
unfortunate  invalidation  of  the  1995 
NMFS  moratorium  on  weakfish  f^«hing 
in  Federal  waters  farther  delayed 
necessary  Federal  action  for  this 
important  stock  and  makes^ 
implementation  of  current  proposed 
measures  for  weakfish  even  mora 
urgent  Federal  action  to  begin  to 
re&iild  the  weakfish  stock  is  long 
overdue.  Because  weakfish  fishing 
operations  in  the  EEZ  mainly  target 
large,  vulnerable  aggregations  of 
)uvenile  fish,  they  support  a  full 
moratorium  am  weakfish  fishing  in 
Federal  waters  as  a  strong  conservation 
measure  that  is  easy  to  enforce.  Given 
the  previous  court  ruling  and  the 
urgency  of  the  situation,  however,  they 
support  the  intention  to  complement  the 
Commission's  weakfish  plan. 

Response:  NMFS  agrees  that 
establishing  management  measures  in 
the  EEZ  is  crucial  to  the  recovery  of  die 
weakfish  population.  Adoption  of 
Amendment  3  to  the  Commission 
Weakfish  Fishery  Management  Plan, 
and  its  recommendations  for  compatible 
actions  in  Federal  waters,  should  begin 
to  protect  and  restore  the  weakfish 
populatioiL 

13.  Comment:  One  commentor  stated 
that  he  strongly  supports  the  approach 
taken  by  NMFS  to  address  the  concerns 
regarding  landing  weakfish  in  "de 
minimis"  states.  However,  he  suggested 
that  from  an  administrative  standpoint. 
NMFS  may  want  to  explore  language 
that  would  allow  a  currenUy  "da 
minimis"  state,  if  it  so  desires,  to 
declare  an  interest  in  the  fishery 
without  issuance  of  a  new  Federal  rule. 

Response:  NMFS  imderstands  that 
curr«it  "de  minimis"  states  may,  at 
some  future  time,  declare  an  interest  in 
participating  in  the  fishery,  and 
language  that  would  allow  such  a 
declaration  without  issuance  of  a  new 
rule  would  be  useful.  However,  since 
the  NMFS  proposed  rule  is  designed  to 
be  compatible  with  measures 
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implemented  by  the  states,  NMFS  can 
not  determine  what  measures  may  be 
needed  in  the  EEZ  off  the  coasts  of 
South  Carolina  and  Georgia  until  they 
establish  measures  in  their  own  waters. 
Once  a  state's  "de  minimis"  status  is 
removed  by  the  Commission,  NMFS 
sees  no  reason  to  restrict  commercial 
landings  in  the  state.  Therefore,  such 
restrictions  will  be  removed  by 
rulemaking  upon  notification  from  the 
Commission. 

14.  Comment:  One  commenter 
indicated  that  the  statement  that  shrimp 
and  floimder  trawls  are  the  only  types 
of  trawls  allowed  in  the  area  closed  to 
flynets  is  incorrect.  North  Carolina  also 
allows  crab  trawls. 

Response:  The  NMFS  proposed  rule 
would  have  allowed  only  shrimp  or 
flounder  trawls  to  trawl  in  the  closed 
area  of  the  EEZ.  This  was  because  the 
nde  was  intended  to  prohibit  flynets,  as 
in  the  North  Carolina  plan,  and  it  was 
not  possible  to  define  a  flynet  with 
sufficient  specificity  for  this  rule. 
Therefore,  NMFS  specified  which  types 
of  fishing  gear  would  be  allowed  in  the 
closed  area.  NMFS  contacted  the  North 
Carolina  Division  of  Marine  Fisheries, 
which  reported  few,  if  any  crab  nets 
used  in  the  EEZ  off  North  Carolina; 
therefore,  this  gear  was  excluded. 

15.  Comment  One  industry 
organization  requested  that  NMFS 
reconsider  closing  the  entire  EEZ  south 
of  Cape  Hatteras,  stating  that  the  current 
North  Carolina  state  closure  to  North 
Carolina  vessels  was  developed  in  the 
absence  of  any  standards  pertaining  to 
fairness  and  equitability  among  fishery 
participants.  North  Carolina  fishermen 
have  taken  a  larger  reduction  in  fishing 
effort  compared  to  fishermen  in  other 
states  and  North  Carolina  vessels  are  the 
only  vessels  impacted  by  this 
regulation.  They  do  not  believe  that  this 
closure  is  consistent  with  national 
standards  of  the  Magnuson-Stevens  Act. 

Response:  NMFS  has  reconsidered 
closing  the  entire  EEZ  south  of  Cape 
Hatteras  and  the  final  rule  now  closes 
an  area  out  to  only  20-40  nm,  not  out 
to  200  run.  The  North  Carolina  plan  was 
approved  by  the  Commission  as  meeting 
the  fishing  mortality  reduction 
requirements  in  Amendment  3  of  the 
Weakfish  FMP.  All  states  were  held  to 
the  same  level  of  reduction,  thoxigh  it 
was  up  to  each  state  to  determine  how 
it  would  meet  that  reduction.  NMFS' 
proposed  regulations  were  compatible 
with  the  states'  regulations.  Since, 
imder  North  Carolina  regulations.  North 
Carolina  vessels  may  not  use  a  flynet 
south  of  Cape  Hatteras,  this  rule  does 
not  further  restrict  North  Carolina 
vessels  beyond  what  the  State  has 
already  implemented.  However,  the 


Federal  regulation  does  apply  to  all 
vessels,  not  just  North  Carolina  vessels, 
fishing  in  the  modified  closed  area  of 
the  EEZ,  south  of  Cape  Hatteras. 
Therefore,  the  rule  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act. 

16.  Comment:  The  NMFS  justification 
not  to  conduct  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  violates 
provisions  of  the  Regulatory  Flexibility 
Act.  The  proposed  rule  contains  four 
reasons  why  no  IRFA  is  necessary,  all  of 
which  are  thoroughly  invalid. 

Response:  A  regulatory  flexibility 
aniilysis  (RFA)  is  required  when  there  is 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NMFS  believes  that  the  proposed 
regulations  do  not  meet  the  above 
criteria  for  development  of  an  RFA 
because  the  impacts  on  small  entities 
have  already  occurred  throtigh  state 
implementation  of  Amendment  3  to  the 
Commission's  Weakfish  FMP.  These 
Federal  regulations  are  designed  to  be 
compatible  with  state  regulations  and 
will  have  Tniiymal  additional  impacts. 
In  the  case  of  North  Carolina,  the  State 
implemented  regulations  in  October 
1996  that  closed  the  entire  EEZ  south  of 
Cape  Hatteras  to  flynets.  This  rule  has 
modified  the  closed  area  by  significantiy 
reducing  its  size,  which  will  lessen  the 
impact  on  North  Carolina  fishermen. 
However,  non-North  Carolina  vessels 
are  now  affected  by  the  Federal  closure. 
There  are  no  records  of  vessels  from 
states  other  than  North  Carolina  fishing 
with  flynets  in  the  Federal  closed  area. 
North  Carolina  vessels  affected  by  the 
regulations  are  able  to  fish  in  other  areas 
or  with  different  gears. 

1 7.  Comment:  An  industry 
organization  requested  that,  in  place  of 
the  full  EEZ  closure,  NMFS  consider 
leaving  an  area  outside  of  6  nm  open  to 
flynet  fishing  south  of  Cape  Hatteras 
only  diuing  December  through  March. 
Flynet  vessels  using  approved  mesh  size 
and  adhering  to  minimiiin  fish  size 
would  be  permitted  to  fish  in  that  area 
only  during  the  specified  time  period. 

Response:  NMr  S  has  modified  the 
closed  area  as  noted  above  (comment  3). 

18.  Comment:  One  commenter  asked 
why  NMFS  hasn't  continued  to  pursue 
a  complete  moratoriiun  on  fishing  for 
weakfish  in  the  EEZ,  as  was  imp«»ed  in 
November  1995. 

Response:  The  NMFS  rule,  which 
imposed  the  moratoriiun  in  1995,  was 
set  aside  by  the  court  in  February  1996. 
The  rule  had  been  developed  prior  to 
the  Commission's  completion  of 
Amendment  3  to  the  Weakfish  FMP  as 
a  meesxire  needed  to  protect  weakfish. 
The  final  rule  accoiuits  for  the  measures 
already  implemented  by  the  states 


under  the  Commission's  plan  and 
supports  coastwide  coordination  in  the 
long-term  management  of  this  stock. 

19.  Comment.- One  individual  asked 
why  NMFS  doesn't  implement  a 
coastwide  minimtim  size  of  13  inches 
(33.0  cm)? 

Response:  The  proposed  rule  is  a  first 
step  in  developing  management 
measures  compatible  with  those  of  the 
Commission.  'The  Commission  allows 
states  to  implement  size  limits  and  other 
management  measures  to  reduce  F. 
NMFS  will  consider  additional 
measures,  such  as  a  13-inch  (33-mm) 
minimum  size,  if  the  Commission    ■ 
determines  further  reductions  in  F  are 
needed  in  the  futiue. 

20.  Comment:  A  North  Carolina 
fishermen  association  disagreed  with 
the  decision  that  a  regulatory  flexibility 
analysis  was  not  needed  and  stated  that 
the  FT:7.  closure  to  flynet  fishing  will 
significantly  impact  the  flynet  fishery. 

Response:  The  North  Carolina  vessels 
that  vvill  be  impacted  by  the  EEZ  closure 
have  already  been  prohibited  from  a 
larger  area  by  North  Carolina  regulations 
that  went  into  effect  on  October  1, 1996. 
Thus  the  Federal  regulation  is  not 
expected  to  have  a  significant  economic 
impact.  Further,  the  vessels  prohibited 
from  the  area  can  move  to  other  areas 
and  fisheries  and,  in  fact,  most  have 
already  done  so.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

niengws  frtnn  the  Proposed  Rule 

The  definition  section,  §  697.2,  of  the 
proposed  rule  contained  22  definitions. 
Six  of  these  definitions  are  already 
included  in  50  CFR  600.10.  Any  terms 
defined  in  §  600.10  are  conunon  to  all 
domestic  fishing  regulations  appearing 
in  Chapter  VI  of  tide  50  CFR.  Therefore, 
the  six  definitions  were  removed  from 
the  final  rule  to  avoid  duplication.  A 
definition  of  crab  trawls  was  added. 

In  response  to  public,  state  and 
Federal  agency,  and  Commission 
comments,  the  fbUowing  changes  have 
been  made  to  the  prohibition  section, 
§697.7,  of  the  proposed  rule: 

1.  The  area  of  the  EEZ  south  of  Cape 
Hatteras,  closed  to  flynetting,  has  Iwen 
modified  to: 

a.  Have  its  northern  boundary 
conform  with  North  Carolina's  closed 
area  boundary  line; 

b.  Extend  out  to  only  about  20-40  nm 
from  the  shore,  depending  on  the 
contour  of  the  land;  and 

c.  Extend  only  to  the  North  Carolina — 
South  Carolina  state  line. 

2.  The  closed  area  applies  to  all 
flynetting,  not  just  fljmetting  for 
weakfish. 

3.  Washington.  DC,  which  had 
incorrectly  been  listed  as  a  state  where 


weakfish  caught  in  the  EEZ  may  be 
landed,  has  been  removed  from  the  list 

4.  A  prohibition  on  the  possession  of 
weakfish  in  the  closed  EEZ  area  when 
using  shrimp  trawls  and  crab  trawls  has 
been  added. 

5.  Florida  was  granted  "de  minimis" 
status  by  the  Commission  on  August  1, 
1997,  and  is  therefore  no  longer 
included  in  the  list  of  states  where 
weakfish  harvested  for  commercial 
purposes  in  the  EEZ  may  be  landed. 

Changes  from  the  Final  Supplemental 
EnTironmental  Impact  Statement 
(FSEIS) 

In  response  to  comments  from  the 
North  Carolina  Division  of  Marinia 
Fisheries  (NCDMF)  the  outer  boundary 
of  the  closed  area  south  of  Cape  Hatteras 
was  extended  approximately  5  nm 
seaward  of  the  line  defined  in  the  FSEIS 
to  prevent  fishing  on  small  weakfish 
known  to  concentrate  beyond  the  closed 
area  described  in  the  FSEIS.  Also,  crab 
trawls  have  been  included,  with  shrimp 
trawls,  in  the  prohibition  of  possession 
of  weakfish  in  the  closed  area  of  the  EEZ 
off  North  Carolina. 

Claaaification 

The  Assistant  Administrator  for 
Fisheries  has  determined  that  these 
actions  are  compatible  with  the  effsctive 
implementation  of  the  Commission's 
coastal  FMP,  and  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  The  Secretary  has  taken 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

Five  different  alternatives  to  regulate 
the  harvest  of  weakfish  in  the  KFr7.  were 
examined  in  the  FSEIS/RIR.  Alternative 
D.  which  applies  compatible  Federal 
regulations  in  the  EEZ,  provides  the 
greatest  support  for  the  Commission's 
Weakfish  Plan.  Alternatives  prohibiting 
\,    the  harvest  and  possession  or  harvest 
only  in  the  EEZ  were  also  considered, 
as  well  as  alternatives  establishing 
separate  specific  regulations  in  the  EEZ, 
appl)ring  state  regulations  in  the  EEZ.  or 
doing  nothing.  NMFS  determined  that, 
among  the  alternatives  analyzed,  the 
Federal  measures  discussed  above  are 
the  most  appropriate  measures  to 
support  the  Commission's  Weakfish 
Plan. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Biisiness  Administration  when 
this  rule  was  proposed,  that  it  woidd 
not  have  a  sig^iificant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  The  reasons  for  the  certification 
were  published  in  the  preamble  to 


proposed  rule.  NMFS  received  a 
comment,  addressed  above,  regarding 
the  certification.  This  comment  did  not 
cause  this  determination  to  be  changed. 
As  a  result,  no  regulatory  flexibility 
analysis  was  prepared. 

Further  information  is  available  in  the 
FSEIS/RIR  (See  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  897 

Administrative  practice  and 

procedure.  Fishocies.  Fishing- 
Dated:  September  12. 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheiies, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  Chapter  VI.  part  897, 
is  revised  to  read  as  follows: 

PART  607— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

dOCa 

697.1  Purpose  and  scope. 

697.2  Definitions. 

697.3  Relation  to  the  Magnuson- 
Stevens  Act 

697.4  Relation  to  state  law. 

697.5  Civil  procedures. 

697.6  Specifically  authorized 
activities. 

697.7  Prohibitions. 

AaAaittr.  18  U.S.C  1851  nota;  18  U.SXI 
5101  el  seq. 

§607.1    Pufpoee  and  scope. 

The  regulations  in  this  part 
implement  section  804(b)  of  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act,  16  U.S.C.  5101  et  seq., 
and  section  6  of  the  Atlantic  Striped 
Bass  Conservation  Act  Appropriations 
Authorization,  16  U.S.C.  1851  note,  and 
govern  fishing  in  the  EEZ  on  the 
Atlantic  Coast  for  species  covered  by 
those  acts. 

%%mi    Deilnltlom. 

In  addition  to  the  definiti(His  in 
§  600.10  of  this  chapter,  the  terms  in 
this  part  have  the  following  meanings: 

Approved  TED  means  any  approved 
Ted  as  deined  at  50  CFR  217.12. 

Atlantic  striped  bass  means  members 
of  stocks  or  populations  of  the  species 
Morone  aaxatilis  foimd  in  the  waters  of 
the  Atlantic  Ocean  north  of  Key  West. 
FL. 

Block  Island  Southeast  Light  means 
the  aid  to  navigation  light  located  at 
Southeast  Point,  Block  Island.  RI,  and 
defined  as  follows:  Located  at 
40'»09.2'N.  lat,  71''33.1'W.  long;  is  201 
ft  (61.3  m)  above  the  vtaXer,  and  is 


shown  from  a  brick  octagoiud  tower  67 
ft  (20.4  m)  high  attached  to  a  dwelling 
on  the  southeast  point  of  Block  Island, 
RI. 

BRD  means  bycatch  reduction  device. 

Certified  BRDs  means  any  BRD,  as 
defined  in  50  CFR  part  622  Appendix  D: 
Specifications  for  Certified  BRDs. 

Commercial  purposes  -  means  for  the 
purpose  of  selling  or  bartering  all  or  part 
of  the  fish  harvested. 

Commission  means  the  Atlantic  States 
Marine  Fisheries  Commission 
established  under  the  interstate  con^Mct 
consented  to  and  approved  by  Congress 
in  Public  Laws  77-539  and  81-721. 

Continuous  transit  means  that  a  vessd 
does  not  have  fishing  gear  in  the  water 
and  remains  continuously  tmderway 
while  in  the  EEZ. 

Crab  trawl  means  any  trawl  net  that 
is  rigged  for  fishing  and  has  a  mesh  siae 
of  3.0  inches  (7.62  cm),  as  measured 
between  the  cmters  of  opposite  knots 
when  pulled  taut 

De  minimis  state  means  any  state 
where  the  landings  are  so  low  that  the 
Commission's  Fisheries  Management 
Board  has  exempted  that  state  from 
some  of  its  regtdatory  responsibilities 
under  an  Interstate  Fishery  Management 
Plan- 
Directed  ^s/ieiy  means  any  vessel/ 
person  fishing  for  a  stock  using  gear  or 
strategies  intended  to  catch  a  given 
target  species,  group  of  species,  or  size 
class.  For  the  purpose  of  this  regulation, 
any  vessel/person  targeting  weakfish. 

Flynets,  for  the  purpose  of  this  part, 
means  any  trawl  net,  except  shrimp 
tnwl  nets  containing  certified  BRDs  and 
approved  TEDs,  when  required  under 
50  CFR  227.72(e)(2),  and  except  trawl 
nets  that  comply  with  the  gear 
restrictions  specified  at  §  648.104  of  this 
chapter  for  the  siunmer  flounder  fishery 
and  contain  an  approved  TED,  M^en 
required  under  50  CFR  227.72(e)(2). 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 

Montauk  light  means  the  aid  to 
navigation  light  located  at  Montauk 
Point,  NY,  and  defined  as  follows: 
Located  at  41»04.3'N.  lat,  71'51.5'W. 
long.;  is  shown  from  an  octagonal, 
pyramidal  tower.  108  ft  (32.9  m)  high; 
and  has  a  covered  way  to  a  dwelling. 

Point  Judith  Ught  means  the  aid  to 
navigation  light  located  at  Point  Judith, 
RI.  and  defined  as  follows:  Located  at 
41*21.71^.  lat.  71'28.9'W.  long.;  is  65  ft 
(19.8  m)  above  the  water  and  is  shown 
from  an  octagonal  tower  51  ft  (15.5  m) 
hi^ 

Retain  means  to  fiiil  to  return  Atlantic 
striped  bass  or  weakfish  to  the  sea 
immediately  after  the  hook  has  been 
removed  or  the  fish  has  otherwise  been 
releesed  from  the  capture  gear. 
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Shrimp  trawl  net  means  any  trawl  net 
that  is  rigged  for  fishing  and  has  a  mesh 
size  less  than  2.50  inches  (6.35  cm),  as 
measured  between  the  centers  of 
op[>osite  knots  when  pulled  taut,  and 
each  try  net,  as  defined  at  §  622.2  of  this 
chapter,  that  is  rigged  for  fishing  and 
has  a  headrope  length  longer  than  16.0 
ft  (4.9  m). 

TED  (turtle  excluder  device)  means  a 
device  designed  to  be  installed  in  a 
trawl  net  forward  of  the  codend  for  the 
purpose  of  excluding  sea  turtles  from 
the  net. 

Weakfish  means  members  of  the  stock 
or  population  of  the  species  Cynoscion 
regalis,  found  along  the  Adantic  Coast 
from  southern  Florida  to  Massachusetts 
Bay. 


fO07J 
Act 


Rdatfon  tottw  Megnuwm-StavMM 


The  provisions  of  sections  307 
through  311  of  the  Magnuson-Stevens 
Act,  as  amended,  regarding  prohibited 
acts,  civil  penalties,  criminal  offenses, 
civil  forfeitures,  and  enforcement  apply 
with  respect  to  the  regulations  in  this 
part,  as  if  the  regulations  in  this  part 
were  issued  imder  the  Magnuson- 
Stevens  Act 

S6S7.4    RaMion  to  state  law. 

The  regulations  in  this  part  do  not 
preempt  more  restrictive  state  laws,  or 
state  enforcement  of  more  restrictive 
state  laws,  with  respect  to  weakfish 
fishing. 

§697.5    Civfl  prooeduras. 

The  civil  procedure  regulations  at  15 
CFR  part  904  apply  to  civil  penalties, 
permit  sanctions,  seiziires,  and 
forfeitures  under  the  Atlantic  Striped 
Bass  Act  and  the  Adantic  Coastal 
Fisheries  Cooperative  Management  Act. 
and  the  regulations  in  this  part. 

1607.6    SpedflcallyautlwrtMdactivttiaa. 

NMFS  may  authorize,  for  the 
acquisition  of  information  and  data, 


activities  that  are  otherwise  prohibited 
by  the  regulations  in  this  part. 

1687.7    Prohibttions. 

(a)  Adantic  Coast  weakfish  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§600.725  of  this  chapter,  the  following 
prohibitions  apply.  It  is  unlawful  for 
any  person  to  do  any  of  the  following: 

(1 J  Fish  for,  harvest,  or  possess  any 
weakfish  less  than  12  inches  (30.5  cm) 
in  total  length  (measured  as  a  straight 
line  along  the  bottom  of  the  fish  from 
the  tip  of  the  lower  \sw  with  the  mouth 
closed  to  the  end  of  the  lower  tip  of  the 
tail)  from  the  EEZ. 

(2)  Retain  any  weakfish  less  than  12 
inches  (30.5  cm)  in  total  length  taken  in 
or  from  the  EEZ.  

(3)  Fish  for  weakfish  in  the  EEZ  with 
a  minimum  mesh  size  less  than  3  1/4- 
inch  (8.3  cm)  square  stretch  mesh  (as 
measured  between  the  centers  of 
opposite  knots  when  stretched  taut)  or 
3  3/4-inch  (9.5-cm)  diamond  stretch 
mesh  for  trawls  and  2  7/8-inch  (7.3  cm) 
stretch  mesh  for  gillnets. 

(4)  To  possess  more  than  150  lb  (67 
kg)  of  weakfish  diiring  any  one  day  or 
trip,  whichever  is  longer,  in  the  EEZ 
when  using  a  mesh  size  less  than  3  1/ 
4-inch  (8.3  cm)  square  stretch  mesh  (as 
measured  between  the  centers  of 
opposite  knots  when  stretched  taut)  or 
3  3/4-inch  (9.5  cm)  diamond  stretch 
mesh  for  finfish  trawls  and  2  7/S-inch 
(7.3  cm)  stretch  mesh  for  gillnets. 

(5)  To  fish  using  a  flynet  in  the  EEZ 
off  North  Carolina  in  the  area  boimded 
as  follows: 

(i)  On  the  north  by  a  straight  line 
connecting  points  35*10.8'N.  lat. 
75'29.2'W.  long.  (3  nm  off  Cape 
Hatteras)  and  35''03.5'N.  lat.,  75Ml.8'W. 
Ions.  (20  nm  off  Cape  Hatteras). 

(ii)  The  east  by  a  straight  line 
connecting  points  35*03.5'N.  lat. 
75''11.8'W.  long.  (20  nm  off  Cape 
Hatteras)  and  33"'21.1'N.  lat,  77"57.5'W. 
long.,  (about  30  nm  off  Cape  Fear  on  the 


extension  of  the  North  Carolina/South 
Carolina  state  line  into  the  EEZ). 

(iii)  On  the  south  by  a  straight  line 
connecting  points  33°21.1'N.  lat, 
77"'57.5'W.  long.,  and  33''48.8'N.  lat, 
78'29.7'W.  long.  (3  nm  off  Uttie  River 
Inlet  on  the  North  Carolina/South 
Carolina  state  line). 

(iv)  On  the  west  by  state  waters. 

(6)  To  possess  any  weakfish  in  the 
closed  area  of  the  EEZ,  described  in 
Paragraph  (a)(5)  of  this  section,  when 
fishing  with  shrimp  trawls  or  crab 
trawls. 

(7)  To  land  weakfish  for  commercial 
purposes  caught  in  the  EEZ  in  any  state 
other  than  Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  Now  Jersey, 
Delaware.  Maryland.  Virginia,  or  North 
Carolina. 

(b)  Atlantic  striped  bass  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§  600.725,  the  following  prohibitions 
apply.  It  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Fish  for  Atlantic  striped  bass  in 
the  EEZ. 

(2)  Harvest  any  Atlantic  striped  bass 
from  the  EEZ. 

(3)  Possess  any  Adantic  striped  bass 
in  or  from  the  EEZ,  except  for  the 
following  area:  The  EEZ  within  Block 
Island  Sound,  north  of  a  line  connecting 
Montauk  Light,  Montauk  Point.  NY.  and 
Block  Island  Southeast  Light,  Block 
Island,  RI;  and  west  of  a  line  connecting 
Point  Judith  Light.  Point  Judith.  RI,  and 
Block  Island  Southeast  Light,  Block 
Island,  RI.  Within  this  area,  possession 
of  Atlantic  striped  bass  is  permitted, 
provided  no  fishing  takes  place  from  the 
vessel  while  in  the  EEZ  and  the  vessel 
is  in  continuous  transit 

(4)  Retain  any  Adantic  striped  bass 
taken  in  or  from  the  EEZ. 

(FR  Doc.  97-24921  Filed  9-17-97;  2:29  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rule*. 


DEPARTMENT  OF  TRANSPORTATION 

FadeiBl  Aviation  Administration 

14  CFR  Part  39 

(Dodtet  No.  96-M»-ia2-Aiq^ 

RIN2120-AA64 

Airwofttiiness  Directivas;  Oomiar 
Modal  328-100  Sariaa  Airplanaa 

AOBiCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

■UMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Domier  Model  328-100  series  airplanes. 
This  proposal  would  require 
replacement  of  the  Anti-Skid  Control 
Unit  (ASCU)  of  tile  aircraft  braking 
system  with  an  improved  unit  Ttds 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  disconnect  of  the 
ASCU  and  reversion  to  manual  braking 
during  operation  on  nmways 
contaminated  by  standing  water,  slush, 
or  wet  snow,  which  could  result  in 
reduced  braking  efficiency. 
DATES:  Comments  must  be  received  by 
October  20, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
182-AD,  1601  Und  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m. ,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Deutsche  Aerospace,  P.O.  Box 
1103,  D-a2230  Wessling.  Federal 
Republic  of  Germany.  This  information 
may  be  examined  at  the  FAA.  Transport 


Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Ronton.  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2796:  fiax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  InTited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  utmll 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  dus  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-182-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comments. 

AvailaUlity  of  NPRNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-182-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Domier 


Model  328-100  series  airplanes.  The 
LBA  advises  diat.  during  operation  on    * 
ninwajrs  contaminated  by  standing 
water,  slush,  or  wet  snow,  a  prolonged 
drop  in  wheel  speed  can  cause  the  anti- 
skid system  to  switch  to  manim] 
braking.  Investigation  revealed  that  the 
speed  comparator  interval  of  the  Anti- 
skid Control  Unit  (ASCU)  is  too  short, 
which  may  cause  the  ASCU  to 
disengage  under  very  slippery 
conditions.  This  condition,  if  not 
corrected,  could  result  in  reduced 
braking  efficiency  under  slippery 
runway  conditions. 

EKplanatioa  of  Relavaat  Sarrioe 
lafoinuitiaa 

Domier  has  issued  Service  Bulletin 
SB-328-32-097,  dated  May  23, 1995, 
and  Revision  1.  dated  Jtme  1. 1995. 
which  describe  procedures  for 
replacement  of  the  ASCU  having  part 
nimiber  (P/N)  AE20464  with  an 
improved  ASCU  having  P/N  AE20768. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  these  service  btdletins  as 
mandatory  and  issued  German  , 

airworthiness  directive  95-131/4,  dated 
October  19, 199S.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  ConchiaioBS 

This  airplane  model  is  manufectured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  Stetes  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regidations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Stetes. 

Explanation  of  Raqniremeiits  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
Stetes,  the  proposed  AD  would  require 
accomplishment  of  the  actfons  specified 
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in  the  service  bulletios  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  27  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  S60  per 
work  hoar.  Reqtiired  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,620.  or 
$60  per  airplane. 

The  cost  impact  figure  discxissed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  propoaad  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regolatoiy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efEacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
{rawer  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detnmined  that  this 
proposal  would  not  have  sufficient 
fsderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12886;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Avthority:  49  U.S.C  106(g).  40113,  44701. 
f30.13    [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dorniv:  Docket  95-NM-182-AD. 

Applicability:  All  Domier  Model  328-100 
leriea  airpUnas.  certificated  in  any  category. 

Nola  1:  Thia  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabiiity 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subfect  to  the  raquiiementa  of  tliis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiEacted.  tlie 
owner/operator  must  request  approval  for  an 
ahsmative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
leptair  on  the  unsafe  condition  addreaaad  by 
tills  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  addraas  it 

Compliance:  Required  as  indicated,  unlaas 
accomplished  previously. 

To  prevent  disconnect  of  the  Anti-Skid 
Control  Unit  (ASCU)  of  the  aircraft  braking 
system  and  reversion  to  manual  braking 
during  operation  on  runways  contaminated 
by  standing  water,  slush,  or  wet  snow,  which 
could  result  in  reduced  braking  efficiency, 
accomplish  the  following: 

(a)  Within  six  montlu  after  the  eCfoctive 
date  of  this  AD.  remove  tlie  ASCU  of  tlM 
aircraft  braking  system  having  part  number 
(P/N)  AE20464  and  install  ASCU  having  P/ 
N  AE207e8.  in  accordance  with  Domier 
Service  Bulletin  SB-328-32-097,  dated  May 
23, 1995,  or  Revision  1,  dated  )une  1. 1995. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  ASCU 
having  P/N  AE20464. 

(c)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Managwr, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  tliis  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  $$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  3:  The  subfect  of  this  AD  is  addressed 
in  German  airworthiness  directive  95-131/4. 
dated  October  19, 1995. 

Issued  in  Ronton,  Washington,  on 
September  16. 1997. 
lamas  V.  Devany. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-25056  Filed  9-19-97;  8:45  am) 
MLUNQ  oooa  4eio-is-p 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Aviation  Administration 

14  CFR  Part  39 

[Doctel  Na  9e-NM-187-ADl 

RIN2120-AA64 

Ainworttiinass  Diractivaa;  Brftiah 
Aaroapaca  Modal  BAG  1-11  200  and 
4001 


AOBICV:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  nilemaking 

(NPRM). 


:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  that  is  applicable  to  all 
British  Aerospace  Model  BAC  1-11  200 
and  400  series  airplanes,  that  currently 
requires  a  one-time  inspection  to 
determine  the  tension  of  the  control 
cables  of  the  thrust  reversers,  and  to 
detect  brealtage,  damage,  wear,  or  signs 
of  corrosion;  and  corrective  actions,  if 
necessary.  This  action  would  require 
that  the  inspections  be  repeated  at 
certain  intervals.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
control  cables,  which  may  lead  to  the 
inability  of  the  thrust  reverser  to  deploy 
and/or  an  uncommanded  deployment  of 
the  thnist  reverser  while  the  airplane  is 
inflight 

DATES:  Comments  miut  be  received  by 
October  17, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  g6-NM- 
187-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a^m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aertwpece  (Operations)  Ltd.. 
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trading  as  British  Aerospace  Airbus 
Ltd..  P.O.  Box  77,  Bristol  BS99  7AR. 
England.  Tliis  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT:  Tim 
Backman,  Aero8p€u:e  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055—4056;  telephone 
(425)  227-2797;  fax  (425)  227-1149. 

SUPPLEMBITARY  MFQRMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  niAlHng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigtunents  as 
they  may  desire.  Conuntmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-187-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availaitility  of  NFRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-187-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washin^on  98055-4056. 

Discussion 

On  August  4. 1994,  the  FAA  issued 
AD  94-17-02,  amendment  39-8997  (59 
FR  41235,  August  11, 1994)  applicable 
to  all  British  Aerosj>ace  Model  BAC  1- 
11  200  and  400  series  airplanes,  to 
require  a  one-time  inspection  to 
determine  the  tension  of  the  control 


cables  of  the  thrust  reverser.  and 
correction  of  the  tension,  if  necessary;  a 
one-time  inspection  of  the  cables  to 
detect  breakage,  damage,  wear,  or  signs 
of  corrosion,  and  replacement  of 
K  discrepant  cables  with  serviceable 
cables;  and  lubrication  of  the  cables. 
That  action  was  prompted  by  a  report  of 
a  frayed  and  corroded  control  cable.  The 
requirements  of  that  AD  are  intended  to 
prevent  fiailure  of  the  control  cables, 
which  may  lead  to  the  inability  of  the 
thrust  reverser  to  deploy,  and 
subsequentiy,  adversely  affect  stopping 
distances  and  controllability  of  the 
airplane  on  the  nmway  during  lanHing 

Actions  Since  Zasoanca  erf' Previous  Rnle 

Since  the  issuance  of  that  AD,  the 
Civil  Aviation  Authority  (CAA),  which 
is  the  airworthiness  authority  of  the 
United  Kingdom,  advises  that  two  in- 
service  cable  failures  have  resulted  in 
uncommanded  deployment  of  the  thrust 
reverser  at  engine  power  idle  on  the 
ground  on  a  Model  BAC  1-11  500  series 
airplane.  Corrosion,  damage  or  wear  of 
the  cables,  if  not  corrected,  could  lead 
to  cable  failure  and  result  in  inability  of 
the  thrust  reverser  to  deploy  and/or  an 
uncommanded  deployment  of  the  thrust 
reverser  while  the  airplane  is  in  flight 

The  FAA  ha^  determined  that 
additional  inspections  are  necessary  to 
ensure  the  integrity  of  the  thrust 
reverser  control  cai)les  in  the  stub  wing. 

Since  the  thrust  reverser  system  on 
Model  BAC  1-11  500  series  airplanes  is 
similar  in  design  to  that  of  Model  BAC 
1-11  200  and  400  series  airplanes,  these 
airplanes  are  also  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued  Alert 
Service  Bulletin  76-A-PM6031.  dated 
Jantiary  18, 1995,  which  describes 
procedures  for  repetitive  inspections  of 
the  control  cables  of  the  thrust  reverser 
to  determine  the  tension  of  the  control 
cables,  and  correction  of  the  tension,  if 
necessary;  inspections  of  the  control 
cables  to  detect  breakage,  damage,  wear, 
or  signs  of  corrosion,  and  replacement 
of  discrepant  control  cables  with 
serviceable  cables;  and  lubrication  of 
the  cables.  The  CAA  classified  this  alert 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclnsions 

This  airplane  model  is  manufactiued 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 


applicable  bilateral  airworthiness 
agreement  Punuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  u^rmed  of  the  situation 
dMcribed  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Eaquiremenls  of 
Proposed  Rnle 

Since  an  uinsafo  conditfon  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 

Coat  Impact 

The  FAA  estimates  that  42  airplanes 
of  U.S.  registry  would  be  aCEscted  by  this 
proposed  AD. 

Ine  actions  currenUy  reqtiired  by  AD 
94-17-02  take  approximately  3  work 
houn  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  mi  these  figures,  the  cost  impact 
of  AD  94-17-02  on  U.S.  operators  is 
estimated  to  be  $7,560,  or  $180  per 
airplane,  per  inspection  cycle. 

The  new  actions  that  are  proposed  in 
this  AD  would  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  new  AD  on  U.S.  operaton 
is  estimated  to  be  $7,560,  or  $180  per  .-, 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fotiue  if 
this  AD  were  not  adopted. 

Regulatory  In^MCt 

The  regulations  proposed  herein 
wotild  not  have  substantial  direct  eSiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubywrtB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Tim  Prapoaed  AiiMiiioHiwHt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AiRWORTHiNESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  fnllows: 

ABthority:  49  U.S.C  106(g).  40113, 44701. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8997  (59  FR 
41235,  August  11, 1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Britiih  Aera^KK  Docket :  9a-NM-197-AD. 

Supersedes  AD  94-17-02.  Amendment 

39-8997. 
AppUcability:  All  Model  BAG  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applirability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
lubiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compyionce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  thrust  reverser 
control  cables,  which  may  lead  to  the 
inability  of  the  thrust  reverser  to  deploy  and/ 
or  an  uncommanded  thrust  reverse 
deployment  while  the  airplane  is  in  flight, 
accomplish  the  following: 

(a)  Within  100  hours  time- in-service  or  30 
days  after  the  effective  date  of  this  AD, 


whichever  occurs  first,  perform  an  inspection 
to  determine  the  tension  of  the  control  cables 
of  the  thrust  reverser,  in  accordance  with 
British  Aerospace,  Alert  Service  Biilletin  76- 
A-^>M6031,  dated  January  18. 199S.  If  the 
tension  of  any  control  cahle  is  outside  the 
limits  specified  in  the  alert  service  bulletin, 
prior  to  further  flight,  correct  the  tension  of 
''that  cable  in  accordance  with  the  alert 
service  buUatin.  Thereafter,  repeat  the 
iiupection  at  intnvals  not  to  exceed  2.400 
hours  time-in-service  or  12  months, 
vdiichever  occurs  first. 

(b)  Within  100  hours  time-in-service  or  30 
days  alter  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  an  inspection 
to  detect  breakage,  damage,  wear,  or  signs  of 
corrosion  (swelling)  of  the  control  cable  of 
the  thrust  reverser,  in  accordance  with 
British  Aerospace  Aleit  Service  Bulletin  76- 
A-PM6031.  dated  January  18, 1995. 

(1)  If  no  discrepancy  is  found,  prior  to 
further  Bight,  lubricate  the  cables  in 
accordance  with  the  alert  service  bulletin. 
TheieafkBr,  repeat  the  inspection  at  intervals 
not  to  exceed  2,400  hours  time- in-service  or 
12  months,  whichever  occurs  first 

(2)  If  any  control  cable  is  damaged,  is  yrara 
beyond  the  limits  specified  in  the  alert 
service  bulletin,  is  cnroded.  or  has  a  broken 
wire,  prior  to  further  flight,  replace  the 
discrepant  cable  with  a  serviceable  cable,  and 
lubricate  the  cables  in  accordance  with  the 
alert  service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  2400 
hours  time-in-service  or  12  months  after  the 
eSsctive  date  of  this  AD.  whichever  occius 
first 

(c)  An  altenutivB  method  of  compliance  or 
adjustment  of  the  compHance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operatocs 
shaU  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standartlization 
Branch.  ANM-113. 

Note  2:  Information  concnning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  die  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  15, 1997. 
JaoMS  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-25041  Filed  9-19-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  8«nric« 

30CFRPwt206 
Rmi010-AC09 

Establishing  Oil  Value  for  Royalty  Dus 
on  Federal 


AOENCV:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  reopening  the  public 

comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  reopening  the  public 
comment  period  under  a  propoaed  rule 
published  in  the  Federal  Keglater  on 
January  24. 1997  (62  FR  3742), 
amending  the  regulations  governing  the 
valuation  for  royalty  purQpses  of  crude 
oil  produced  from  Federal  leases.  In  the 
July  3, 1997.  Federal  Register  (62  FR 
36030),  we  published  a  supplementary 
notice  of  proposed  rulemaking.  Based 
on  the  diversity  of  comments  received 
under  the  proposed  rule  and  the 
supplementary  proposed  rule,  we  are  in 
this  notice:  publishing  a  summary  of 
those  comments,  outlining  alternatives 
for  proceeding  with  further  rulemaldng, 
and  requesting  public  comment  on 
those  alternatives.  MMS  intends  to  hold 
workshops  with  State  and  industry 
representatives  to  discuss  these  and 
other  alternatives.  We  will  announce  the 
dates  and  locations  of  those  woricshops 
at  a  later  date.  MMS  intends  to  issue  a 
further  notice  of  proposed  rulemaking 
following  the  comment  period  on  this 
notice. 

DATES:  We  must  receive  comments  on  or 
before  October  22, 1997. 
ADDRESSES:  You  must  send  comments 
to:  David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Royalty  Management 
Program.  Minerals  Management  Service, 
P.O.  Box  25165.  MS  3101.  Denver, 
Colorado  80225-0165;  telephone  (303) 
231-3432;  fax  (303)  231-3194;  e-Mail 
David Guzy@mms.gov. 

FOR  FURTHER  MFORMAT10N  CONTAfCT: 
David  S.  Guzy,  Chief.  Rules  and 
Publications  Staff,  Royalty  Management 
Program,  Minwals  Management  Serrioe, 
telephone  (303)  231-3432,  fax  (303) 
231-3194,  e-Mail 
David_Guzydinm8.gov. 
SUPPLCMCMTARY  MFORMATION:  The 
principal  author  of  this  notice  is 
Deborah  Gibbe  Tschudy  of  the  Royalty 
Management  Program. 

L  Backgromid 

MMS  published  a  notice  of  proposed 
rulemaldng  on  January  24. 1997  (62  FR 
3741),  to  amend  its  current  Fednal 
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crude  oil  valuation  regulations  in  30 
.  CFR  part  206.  The  initial  comment 
period  expired  March  25. 1997,  and  was 
twice  extended  to  April  28, 1997  (62  FR 
7189),  and  to  May  28, 1997  (62  FR 
19966).  As  part  of  the  public  comment 
process,  we  held  public  meetings  in 
Lakewood,  Colorado  on  April  15, 1997, 
and  Houston,  Texas  on  April  17, 1997, 
to  hear  comments  on  the  proposal.  On 
July  3, 1997,  we  published  a 
supplementary  proposed  rulemaking  (62 
FR  36030).  The  comment  period  on  the 
supplementary  proposed  nde  closed  on 
Augtist  4, 1997. 


n.  Summary  of  Public  Cmmnenta 

We  received  written  comments  on  the 
January  24, 1997,  proposed  rule  from  76 
entities,  including  independent  oil  and 
gas  prt)ducers,  major  oil  and  gas 
companies,  trade  associations.  States, 
economic  considtants  and  analysts, 
petroletun  marketers,  a  royalty  owner,  a 
Native  American  interest,  and 
individuals.  Forty-two  speakers 
provided  verbal  comments  on  the 
proposed  rule  at  the  public  hearings.  We 
received  written  comments  on  the 
supplementary  proposed  rule  from  32 
entities.  Below  is  a  stuiunary  of  the 
comments  on  the  proposed  and 
supplementary  proposed  rules.  If  you 
are  interested  in  reviewing  either  the 
written  comments  in  full  or  the 
transcripts  of  the  public  meetings,  you 
may  contact  David  S.  Gtizy,  Chief,  Rules 
and  Publications  Staff,  Royalty 
Management  Program,  Minerals 
Management  Service,  telephone  (303) 
231-3432,  fax  (303)  231-3194,  e-Mail 
David__Guzy^aims.gov.  A  complete  set 
of  the  public  conunents  is  also  available 
on  the  Internet  at  www.rmp.mins.gov. 

States 

State  commentms  generally  support 
the  proposed  rule,  though  each  has 
specific  suggestions  for  improvement 
Some  States  supported  allowing  more 
payors  to  pay  royalties  based  on  gross 
pnx:eed8  received  under  arm's-length 
contracts.  One  State  suggested  that 
MMS  could  simplify  the  process 
without  sacrificing  value  by  using 
published  spot  prices  instead  of 
NYMEX.  Another  State  suggested  that 
MMS  take  and  market  its  oil  in  kind. 

States  generally  support  the  proposal 
to  eliminate  the  provision  in  the 
existing  regulations  that  allows  the  use 
of  a  FERC-approved  tariff  in  lieu  of 
computing  actual  costs.  One  State 
commented  that  the  proposed  Form 
MMS— 4415  is  too  burdensome  on 
lessees  and  recommended  instead  using 
the  lowest  published  tariff  rate  in 
calculating  differentials.  Another  State 
argued  that  the  proposed  method  for 


determining  differentials  allows  for 
double-dipping  of  transportation  costs. 

Many  States  suppKirted  the  changes 
proposed  in  the  supplementary  rule 
regarding  valuation  of  crude  oil  calls, 
but  suggested  that  gross  proceeds  be 
allowed  only  when  the  so-called  "most 
favored  nations"  clause  is  enforced.  One 
State  objected  to  the  changes  proposed 
in  the  supplementary  proposed  rule  and 
stated  that  many  States  believe  that 
gross  proceeds  should  be  abandoned 
altogether.  Another  State  conunented 
that  they  were  not  convinced  that 
NYMEX  is  the  proper  basis  for  valuing 
crude  oil  produced  in  the  Rocky 
Mountain  Region  and  suggested  that 
MMS  could  establish  value  based  on 
geographic  indexing  using  its  own 
system  data.  That  State  commented  that 
MMS  would  have  to  insure  that  {>08ted 
prices  are  not  included  v^en  using 
system  data  to  determine  market  prices 
and  that  a  range  of  data  could  be 
established  within  a  geographic  area  for 
comparison  purposes. 

Industry    -'■ 

The  oil  and  gas  industry,  both  major 
and  independent  producers,  oppose  the 
proposed  rule  as  well  as  the 
supplementary  proposed  rule.  Many 
industry  conunenters  argued  that  MMS 
does  not  have  the  legal  authority  to 
value  production  away  from  the  lease 
and  that  the  NYMEX  valuation  method 
is  flawed.  They  believe  that  value  is 
added  by  transporting  and  marketing 
the  oil  away  from  the  lease  and  that  this 
added  value  exceeds  the  cost  of 
transportation  alone.  Many  industry 
conunenters  stated  that  futures  prices 
don't  provide  a  dependable  measure  of 
ciurent  value  and  that  an  active  lease 
market  does  exist  for  valuing  crude  oil. 
Others  argue  that  Rocky  Mountain 
Region  prices  don't  track  with  NYMEX 
prices  due  to  the  isolated  nature  of  that 
market 

At  least  two  consultants  engaged  by 
industry  claim  to  have  evidence  that 
disputes  oiu-  belief  that  companies 
mmntain  overall  btiiances  is  totally 
implausible.  Some  industry  commenters 
argued  that  unequal  treatment  of 
integrated  refiners  and  independent 
producers  will  create  market 
inefficiencies  that  may  discourage 
investments  in  downstream  operations 
(pipelines,  gathering  systems,  storage 
focilities).  Nearly  all  industry 
commenters  suggested  that  MMS  take 
its  royalty  in  Idnd  to  assure  that  it 
receives  foir  market  value  for  its 
production. 

With  respect  to  MMS's  proposal  for 
calculating  and  publishing  differentials 
from  aggregations  points  to  market 
centers,  industry  commenters  stated  that 


(1)  Proposed  Form  MMS-4415  Mrill 
impose  a  huge  administrative  burden, 

(2)  much  of  die  information  is  not 
available  to  many  of  the  lessees,  (3) 
seasonal  effects  on  prices  and  other 
djrnamic  influences  on  local  crude  value 
vvill  not  be  captured  by  the  differentials, 
and  (4)  the  differentials  don't  include  all 
of  the  costs  that  should  be  allowed  as  a 
deduction.  Industry  comments  also 
opposed  the  proposal  to  eliminate  the 
provision  in  the  existing  regiUations  that 
allows  the  use  of  a  FERC-approved  tariff 
in  lieu  of  computing  actual  costs. 

While  some  independent  producers 
indicated  that  they  supportmi  the 
changes  made  in  the  supplementary 
proposed  rule,  they  stated  that  the 
continued  proposal  regarding  a  lessee's 
duty  to  market  at  no  cost  to  tLe  Federal 
Government  undermines  the  changes 
made  in  the  supplementary  proposed 
rule.  Some  independent  producers 
supported  the  idea  of  requiring  lessees 
to  certify  that  they  are  not  maintaining 
an  overall  balance  with  their  purchaser. 
Others  recommended  that  MMS  meet 
with  State  and  industry  representatives 
before  adopting  any  kind  of  radical 
changes  to  crude  oil  valuation. 

nL  Alternatives  for  iHwjiaHing 

The  intent  of  the  January  24, 1997. 
proposed  rule  and  the  July  3,  1997, 
supplementary  proposed  rule  was  to 
decrease  reliance  on  oil  posted  piicaa^ 
add  more  certainfy  to  valtiation  of  oil 
produced  from  Federal  lands,  and 
develop  valuation  rules  that  better 
reflect  nuurket  value.  Because  of  the 
frequency  df  oil  exchange  agreements, 
reciprocal  deals  between  crude  oil 
buyers  and  sellers,  and  other  fectors 
where  the  real  consideration  for  the 
transaction  could  be  hidden,  MMS 
proposed  using  index  prices  to  value 
production  not  sold  arm's-length. 
However,  because  the  comments  on  the 
proposed  rule  were  substantial,  we  are 
considering  alternatives  for  proceeding 
with  a  rulemaking  on  the  valuation  of 
oil  bom  Federal  leases  in  addition  to  the 
January  24,  1997,  proposed  rule  and  the 
July  3, 1997,  supplementary  proposed 
rule.  We  request  comments  from  all 
interested  parties  on  each  of  the 
foUowiiig  alternatives.  Those 
alternatives  fall  into  three  categories:  (1) 
Benchmarks,  (2)  differentials,  and  (3) 
index  pricing. 

While  many  of  the  comments, 
particularly  from  industry,  suggested 
that  MMS  take  its  royalty  in  kind  as  an 
alternative  to  the  proposed  NYMEX 
method  (or  ANS  in  California  and 
Alaska).  MMS  is  not  requesting 
comments  on  that  alternative  in  this 
notice.  MMS  has  recently  completed  a 
feasibility  study  concerning  a  royalty-in- 
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kind  program  and  will  continue  to 
pursue  input  on  that  program  through 
other  avenues. 

Benchmarks 

Alternative  1 — Several  industry 
commenters  suggested  that  a  lessee  be 
permitted  to  value  its  production  not 
sold  arm's-length  based  on  prices  it 
receives  for  outright  sales  of  crude  oil  in 
a  particular  market  area  or  region.  Such 
a  program  (called  a  bid-out  or  tendering 
program]  was  described  in  the 
comments  of  two  major  producers. 
MMS  requests  comments  on  this 
alternative  and  specifically  whether  a 
certain  minimum  amount  of  production 
should  be  required  to  be  tendered  in  a 
given  area  before  such  a  price  would  be 
acceptable  for  valuing  the  remainder  of 
a  lessee's  production  not  sold  arm's- 
length. 

i^temative  2 — In  its  comments  on  the 
supplementary  proposed  rule,  one 
industry  trade  association  representing 
independent  producers  suggested  a 
series  of  benchmarks  for  valuing 
production  not  sold  under  arm's-length 
contracts. 

Benchmarks 

(1)  Outright  sales  of  like-quality  crude 
in  the  field  or  area  as  described  in 
Alternative  1, 

(2)  The  lessee's  or  its  affiliate's  arm's- 
length  purchases  from  producers  at  the 
lease  in  the  field  or  area. 

(3)  Outright  arm's-length  sales  by 
third  parties, 

(4)  Prices  published  by  MMS  based  on 
its  RDC  sales, 

(5)  Netback  employing  price 
information  from  the  nearest  market 
center  or  aggregation  point. 

MMS  requests  comments  on  this 
alternative.  Should  the  benchmarks  be 
considered  in  any  particular  order? 
Should  MMS  retain  the  gross  proceeds 
minimum  requirement  of  the  existing 
regulations,  so  that  value  would  be  the 
higher  of  the  benchmark  value  or  gross 
proceeds?  With  regard  to  the  second  and 
third  benchmarks,  should  a  certain 
TniniTTiiim  amount  of  production  be 
required  to  be  purchased  by  a  lessee  or 
its  affiliate  or  by  third  psuties  before 
such  a  price  would  be'  acceptable  for 
valuing  the  remainder  of  a  lessee's 
production  not  sold  arm's-length?  How 
can  MMS  verify  that  those  contracts  are 
indeed  arm's-length  sales  and  that  they 
reflect  the  total  consideration  for  the 
value  of  production  other  than  through 
audit?  With  regard  to  the  fifth 
benchmark,  how  should  a  netback  be 
determined? 

Alternative  3 — One  of  the  State 
commenters  suggested  that  MMS 
establish  value  based  on  geographic 


indexing  using  its  own  system  data. 
That  State  commented  that  MMS  would 
have  to  insure  that  posted  prices  are  not 
included  when  using  system  data  to 
determine  market  prices  and  that  a 
range  of  data  could  be  established 
within  a  geographic  area  for  comparison 
purposes.  MMS  requests  comments  on 
this  alternative.  Specifically,  how  can 
MMS  verify,  in  a  timely  maimer,  that 
the  values  reported  to  its  data  base  are 
correct  prior  to  our  publishing  this 
information?  On  what  value  do  non- 
ttrm's-length  producers  pay  until  MMS 
publishes  the  values  contained  in  its 
data  base? 

With  regard  to  Alternatives  1  through 
3,  we  request  comments  on  whether 
MMS  should  apply  any  one  of  these 
alternatives  only  to  the  Rocky  Moimtain 
region  while  maintaining  NYMEX 
prices  as  the  basis  for  mid-continent  and 
OCS  leases  and  ANS  prices  for 
California  and  Alaska  leases. 

Differentials 

Alternative  4 — Several  industry  and 
State  commenters  commented  that  the 
proposed  Form  MMS— 4415  is  too 
burdensome  on  lessees.  One  State 
commented  that  the  proposed  method 
for  determining  differentials  allows  for 
double-dipping  of  transportation  costs. 
Recently,  two  major  oil  producers 
reached  settlement  with  State  and 
private  royalty  litigants  using  fixed  rate 
(cents  per  barrel)  differentials  deducted 
from  a  NYMEX-based  value.  MMS 
requests  comments  on  alternatives  for 
determining  the  appropriate  location 
and  quality  differentials  to  be  deducted 
from  the  NYMEX  method  (ANS  in 
Cahfomia  and  Alaska)  in  tbe  January  24, 
1997.  proposed  rule.  Specifically,  VflvIS 
requests  conmients  on  the  following 
methods  for  MMS  to  calculate  and 
publish  location  differentials  bean  the 
lease  to  the  market  center: 

(1)  Ehfferential  in  cents  per  barrel  by 
zone  or  area, 

(2)  Differential  in  cents  per  mile  by 
zone  or  area, 

(3)  Differential  based  on  a  percentage 
of  the  NYMEX  (ANS  in  California  and 
Alaska)  value. 

MMS  also  requests  comments  on 
alternatives  for  determining  quality 
differentials  from  the  lease  to  the  market 
center. 

Index 

Alternative  5 — One  State  commenter 
suggested  that  MMS  could  simplify  the 
process  without  sacrificing  value  by 
using  published  spot  prices  instead  of 
NYMEX.  MMS  requests  comments  on 
this  alternative  and  whether  MMS 
should  then  allow  actual  costs  of 
transportation  when  production  actually 


flows  to  the  market  center  where  the 
spot  price  is  published. 

IV.  Request  for  Public  Comments 

We  are  not  requesting  comments  on 
the  summary  of  comments  outlined  in 
this  notice  nor  on  the  original  proposed  ' 
rule  or  supplementary  proposed  rule. 
We  seek  comments  only  on  the 
alternatives  described  above  or  other 
alternatives  suggested  for  valtiing  oil 
from  Federal  leases.  The  alternatives 
listed  are  not  exhaustive.  We  welcome 
any  new  alternatives  or  any 
modifications  to  the  proposed 
alternatives  for  consideration. 

The  policy  of  the  Department  is, 
whenever  practicable,  to  give  the  public 
an  opportunity  tq  participate  in  the 
rulemaking  process.  Accordingly,  you 
should  submit  written  comments, 
suggestions,  or  objections  regarding  this 
notice  to  the  location  identified  in  the 
ADDRESSES  section  of  this  notice.  You 
should  submit  comments  on  or  before 
the  date  identified  in  the  DATES  section 
of  this  notice. 

Dated:  September  16, 1997. 
Lucy  QuotfiMS  Danalt, 
Associate  Director  for  Royalty  Management 
(PR  Doc.  97-25101  Filed  9-19-^7;  8:45  am) 
WLLMQOOOE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH108-1b;  FRL-6894-21 

Approval  and  Promulgation  of 
Imptamantation  Plans;  Ohio 

AOBiCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
ISVP)  revision  submitted  by  the  State  of 
Ohio  on  January  3, 1997,  which  would 
provide  greater  flexibility  for  Proctor 
and  Gamble  Company,  Hamilton 
Coimty,  in  operating  four  boilers, 
refered  to  in  Ohio  Administrative  Code 
3745-l&-37(GG),  during  periods  of 
change  over  from  the  main  boilers  to  the 
back-up  units.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  this  SIP  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  agency  anticipates  no 
adverse  comments.  If  no  adverse  written 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule. 
However,  if  the  EPA  receives  significant 
adverse  comments  which  have  not  been 
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previously  addressed,  the  direct  final 
rule  will  be  withdrawn  and  the  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  does  not  plan 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  October  22, 1997. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  John  Paskevicz  at  (312) 
886-6084  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Ch'ef,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  at  (312)  886-6084. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  9, 1997. 
David  A.  UUrich, 
Acting  Regional  Administrator. 
[FR  Doc.  97-25096  Filed  9-l»-a7:  8:45  am] 

MUJNQ  CODE  aSM-SO-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharte 
Administration 

50  CFR  Part  600 

[Docket  No.  970829214-7214-01;  LD. 
082097B] 

RiN0648-AJ7e 

Magnuaon-Stovans  Act  Provisions; 
Observer  Health  and  Safety 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

summary:  NMFS  is  proposing 
regulations  that  pertain  to  fishery 
ol»ervers  and  the  vessels  that  carry 
them.  The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  as  amended 


October  11, 1996.  requires  that  the 
Secretary  of  Commerce  (Secretary) 
promulgate  regulations  for  ensiuing  the 
adequacy  and  safety  of  fishing  vessels 
that  carry  observers.  Owners  and 
operators  of  fishing  vessels  that  carry 
observers  would  be  required  to  comply 
with  guidelines,  regulations,  and 
conditions  in  order  to  ensure  that  their 
vessels  are  adequate  and  safe  for  the 
purposes  of  carrying  an  observer  and 
allowing  operation  of  normal  observer 
functions. 

DATES:  Comments  must  be  received  by 
October  22, 1997. 

ADDRESSES:  Send  comments  to  Gary 
Matlock,  Director.  Office  of  Sustainable 
Fisheries.  NMFS.  1315  East-West 
Highway.  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  J.  Bellows.  301-713-2341. 
SUPPLfMENTARY  INFORMATION: 

Background 

The  Magnuson-Stevens  Act.  as 
amended  (16  U.S.C.  1801  et  seqX  the 
Marine  Mammal  Protection  Act.  as 
amended  (MMPA;  16  U.S.C.  1361  et 
seq.),  and  the  Atlantic  Tunas 
Convention  Act.  as  amended  (ATCA;  16 
U.S.C.  971  et  seq.)  authorize  the 
Secretary  to  station  observers  aboard 
commercial  fishing  vessels  to  collect 
required  scientific  data  for  the  purposes 
of  fishery  and  protected  species 
conservation  and  management, 
monitoring  incidental  mortality  and 
serious  injury  to  marine  mammals  and 
to  other  species  listed  under  the 
Endangered  Species  Act  (ESA).  and 
monitoring  compliance  with  existing 
Federal  regulations.  In  addition, 
pursuant  to  the  South  Pacific  Tuna  Act 
of  1988  (SPTA;  16  U.S.C.  973  et  seq.) 
observers  may  be  required  in  the  South 
Pacific  Tuna  Fisheiv. 

The  majority  of  1/.S.  observer 
programs  are  mandatory  under  the 
MMPA,  or  have  mandatory  coverage 
authorized  by  fishery  management  plans 
developed  imder  the  Magnuson-Stevens 
Act.  Under  mandatory  programs, 
observer  coverage  levels  are  either 
prescribed  by  legislation  or  there  is  a     - 
mandate  to  carry  an  observer  if 
requested  to  do  so  by  NMFS.  Vessels 
fishing  under  one  of  these  mandatory 
programs  must  have  an  observer(s) 
aboard  in  order  to  fish  legally.  Should 
such  a  vessel  fail  to  meet  the  safety 
requirements  as  described  in  this  rule, 
the  vessel  would  not  be  permitted  to 
fish  imtil  the  safety  requirements  are 
met  and  the  required  observers)  is/are 
aboard. 

While  the  majority  of  the  observer 
programs  are  mandatory,  a  substantial 
amoimt  of  fishery  data  is  collected 


through  voluntary  observer  programs. 
Under  these  voluntary  programs,  vessel 
owners  and  operators  have  no  legal 
obligation  or  requirement  to  carry  an 
observer  but  voluntarily  carry  observers 
to  collect  data  essential  for  making 
fishery  conservation  and  management 
decisions.  The  safety,  health,  and  well- 
being  of  observers  while  stationed 
aboard  fishing  vessels  participating  in 
both  mandatory  and  voluntary  programs 
are  of  peat  priori^/. 

The  Magnuson-Stevens  Act  directs 
that 

*  *  *the  Secretary  shall  promulgate 
regulatioos,  after  notice  and  opp>ortimity  for 
public  comment,  for  fishing  vessels  that  cany 
observers.  The  regulations  shall  include 
guidelines  for  detennining — 

(1)  when  a  vessel  is  not  required  to  cany 
an  observer  on  board  because  the  focilities  of 
such  vessel  for  the  quartering  of  an  observer, 
or  for  carrying  out  observer  functions,  are  ao 
inadequate  or  unsaiis  that  the  health  or  safety 
of  the  observer  or  the  safe  operation  of  the 
vessel  would  be  jeopardized;  and 

(2)  actions  which  vessel  owners  or 
operators  may  reasonably  be  required  to  take 
to  render  such  &cilities  adequate  and  safe. 

This  rule  would  apply  to  any  vessel 
designated  to  carry  an  observer  as  part 
of  a  mandatory  or  a  voluntary  observer 
program  under  the  Magnuson-Stevens 
Act.  the  MMPA,  ATCA,  SPTA,  or  any 
other  U.S.  law. 

This  proposed  rule  would  adopt  U.S. 
Coast  Guard  (USCG)  safety  inspection 
standards  as  minimimi  requirements  a 
vessel  must  meet  to  be  deemed  safe  and 
adequate  for  the  purposes  of  carrying 
observers.  Vessels  that  carry  observers 
would  be  required  to  undergo  USCG 
safety  inspections,  display  valid  USCG 
inspection  decals  or  certificates,  and   ' 
maintain  safe  conditions  at  all  times  an 
observer  is  aboard  as  well  as  during  an 
observer's  boarding  and  disembarking. 
In  addition,  vesseb  would  be  required 
to  comply  with  applicable  regional 
requirements  governing  observer 
accommodations  which  may  address 
adequacy,  health,  and  safety  concerns 
beyond  the  scope  of  USCG  standards. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  made  the 
follovkring  certification  to  the  Chief 
Cotmsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  ribt 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

The  National  Marine  Fisheries  Service 
estimates  that  there  are  a  total  of  1 ,600 
vessels  carrying  observers  in  NMFS-regulated 
fisheries.  Of  these,  approximately  1,200 
(75%)  fit  the  Small  Business 
Administration's  definition  of  small  entity. 
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and  nons  would  be  significantly  affected  by 
this  rule.  The  proposed  rule's  requirements 
that  a  vessel  submit  to  dockside  safety 
inspections  and  display  a  decal  or  certificate 
demonstrating  compliance  with  U.S.  Coast 
Guard  (USCG)  safety  regulations  merely 
provide  evidence  that  the  vessel  is  in 
compliance  with  existing  mandatory  USOG 
safety  regulations.  The  »fety  inspection 
would  be  perfonned  at  the  dock  at  no  cost 
to  the  vessel  owmer  and  would  take 
approximately  4  hours.  The  vessel  owner/ 
operator  would  be  able  to  schedule  the 
inspection  at  a  tiire  that  is  convenient  for  the 
owner/operator,  such  as  when  the  vessel  is 
at  dock.  Thus,  this  rule  is  not  expected  to 
result  in  any  economic  loss  associated  with 
lost  days  at  sea  or  any  other  significant 
economic  impacts  oo  a  substantial  number  of 
small  entities. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  SobiecU  in  SO  CFR  Put  600 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations.  Penalties, 
Reporting  and  racotdkeeping 
requirements.  Statistics. 

Dated:  September  15, 1997. 
David  L.  Bvaos, 

Deputy  Assistant  Administrator  for  Fisheries, 
Nationa]  \torine  Fisheries  Service 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  600  is  proposed 
to  be  amended  as  follows: 

PART  600-MAQNUSON-8TEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  50  CFR 
part  600  continues  to  read  as  follows: 

Authority:  5  U.S.C  561  and  16  USXL  1801 
etseq. 

2.  Section  600.725  is  amended  by 
redesignating  (p)  as  (t),  adding  new 
paragraphs  (p),  (q),  (r).  (s),  and  (u)  and 
revising  newly  redesignated  paragraph 
(t)  to  read  as  follows: 

f60a72S    Qeneral  proMbMona. 

(p)  Fail  to  submit  to  a  USCG  safsty 
inspection  when  required  by  NMFS 
pursuant  to  §  600.746. 

(q)  Fail  to  display  a  Conmierdal 
Fishing  Vessel  Safety  decal  or  a  valid 
certiQcate  of  compliance  or  inspection 
pursuant  to  §  600.746. 

(r)  Fail  to  provide  to  an  observer,  a 
NMFS  employee,  or  a  designated 
observer  provider  information  that  has 
been  requested  piusuant  to  §  600.746,  or 
fail  to  allow  an  observer,  a  NMFS 
employee,  or  a  designated  observer 
provider  to  inspect  any  item  described 
at  §600.746. 


(s)  To  fish  without  an  observer  when 
the  vessel  is  required  to  carry  an 
observer. 

(t)  Assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with  a  NMFS- 
approved  observer  aboard  a  vessel. 

(u)  Prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
from  conducting  his  or  her  duties 
aboard  a  vessel. 

3.  In  subpart  H,  $  600.746  is  added  to 
read  as  follows: 


f60a746 

(a)  Applicability.  This  section  applies 
to  any  fishing  vessel  required  to  carry  an 
observer  as  part  of  a  mandatory  observer 
program  or  carrying  an  observer  as  part 
of  a  voluntary  observer  program  under 
the  Magnuson-Stevens  Act,  MMPA  (16 
U.S.C  1361  et  seq.),  the  ATCA  (16 
U.S.C  971  et  seq.],  the  South  Pacific 
Tuna  Act  of  1988  (SPTA:  16  U.S.C  973 
et  seq.].  or  any  other  U.S.  law. 

(b)  Observer  requirement.  An  observer 
is  not  required  to  board,  or  stay  aboard, 
a  vessel  that  is  unsafe  or  inadequate  as 
described  in  paragraph  (c). 

(c)  Inadequate  or  unsafe  vessels.  (1)  A 
vessel  is  inadequate  or  imsafe  for 
purposes  of  carrying  an  observer  and 
allowing  operation  of  normal  observer 
fimctions  if  it  does  not  comply  with  the 

applicable  regulations  regarding    

observer  accommodations  (see  50  CFR 
parts  229,  285.  300,  600,  622,  648.  660, 
678.  and  679)  or  if  it  has  not  passed  a 
USCG  safety  inspection.  A  vessel  that 
has  passed  a  USCG  safety  inspection 
must  display  one  of  the  following: 

(i)  A  cturent  Commercial  Fishing 
Vessel  Safety  Decal,  issued  within  the 
last  2  years,  that  certifies  compliance 
with  regulations  fbimd  in  33  CFR 
Chapter  I  and  46  CFR  Chapter  I; 

(ii)  A  certificate  of  compliuice  issued 
pursuant  to  46  CFR  28,710;  or 

(iii)  A  valid  certificate  of  inspection 
pursuant  to  46  U.S.C  3311. 

(2)  Upon  request  by  an  observer,  a 
NMFS  employee,  or  a  designated 
observer  provider,  a  vessel  owner/ 
operator  must  provide  correct 
information  concerning  any  item 
relating  to  any  safety  or  accommodation 
requirement  prescribed  by  law  or 
regulation.  A  vessel  owner  or  operator 
must  also  allow  an  observer,  a  NMFS 
employee,  or  a  designated  observer 
provider  to  visually  inspect  any  such 
item. 

(d)  Corrective  measures.  If  a  vessel  is 
inadequate  or  unsafe  for  purposes  of 
carrying  an  observer  and  allowing 
operation  of  normal  observer  functions, 
NMFS  may  require  the  vessel  owner  or 
operator  either  to: 


(1)  Submit  to  and  pass  a  USCG  safety 
inspection:  or 

(2)  Correct  the  deficiency  that  is 
rendering  the  vessel  inadequate  or 
unsafe  (e.g.,  if  the  vessel  is  missing  one 
personal  flotation  device  (PFD).  the 
owner  or  operator  could  be  required  to 
obtain  an  additional  one],  before  that 
vessel  is  authorized  to  fish  in  fisheries 
with  mandatory  observer  coverage 
requirements. 

Ce)  Timing.  The  requirements  of  this 
section  apply  both  at  the  time  of  the 
observer's  boarding,  at  all  times  the 
observer  is  aboard,  and  at  the  time  the 
observer  is  disembarking  from  the 
vessel. 

(f)  Effect  of  inadequate  or  unsafe 
status.  A  vessel  that  would  otherwise  be 
required  to  carry  an  observer  but  is 
inadequate  or  unsafe  for  purposes  of 
carrying  an  observer  and  allowing 
operation  of  normal  observer  functions 
is  prohibited  fit>m  fishing  without 
olMerver  coverage  imless  NMFS  waives 
the  observer  requirement 
(PR  Doc.  97-25013  Piled  9-19-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphartc 
A(tenlniatration 

50  CFR  Part  679 

[Doeiwi  Na  970629212-7212-01;  IJ>. 
000607F] 

RtN  Oe48-AK14 

FIshaiiaaof  th«  Exclualva  Economie 
Zona  Off  Alaaka;  Allocatton  of  Atka 
Mackaral  to  Vaaaata  Uaing  Jig  Qaar 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  34  to  the 
Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 

and  Aleutian  Islands  Area  (FMP). 
Amendment  34  would  authorize  an 
allocation  of  Atka  mackerel  to  vessels 
using  jig  gear.  Annually,  up  to  2  percent 
of  the  total  allowable  catch  (TAC) 
specified  for  this  species  in  the  eastern 
Aleutian  Islands  District  (All/Bering  Sea 
subarea  (BS)  could  be  allocated  to  the  jig 
gear  fleet  fishing  in  this  area.  This 
action  is  necessary  to  provide  an 
opportunity  to  a  localized,  small-vessel 
jig  gear  fleet  to  fish  for  Atka  mackerel 
in  summer  months.  The  large-scale 
trawl  fisheries  typically  harvest  the 


Faderal  Regjatar  /  Vol.  62.  No.  183  /  Monday.  September  22.  1997  /  Proposed  Rules  40465 


available  TAC  for  this  species  early  in 
the  fishing  year,  which  does  not  allow 
jig  gear  fishermen  an  opportunity  for  a 
siunmer  fishery.  This  action  is  intended 
to  further  the  goals  and  objectives  of  the 
FMP. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  at  the  following 
address  by  November  6, 1997. 
ADDRESSES:  Comments  must  be  sent  to 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau.  AK  99802,  Attn:  Lcni  J.  Gravel, 
or  delivered  to  the  Federal  Building,  709 
West  9th  Street,  Jimeau,  AK.  Copies  of 
the  proposed  FMP  amendment  and  the 
Environmental  Assessment/  Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  Amendment  34  are 
available  from  NMFS  at  the  above 
address,  or  by  calling  the  Alaska  Region, 
NMFS  at  907-586-7228. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  Salveson.  907-586-7228. 
SUPPtEMDfTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  are  managed  by  NMFS 
under  the  FMP.  The  FMP  was  prepared 
by  the  Council  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuscm-Stevens 
Act).  Regulations  governing  the 
groundfish  fisheries  of  the  BSAI  appear 
at  50  CFR  parts  600  and  679. 
The  Council  has  submitted 
Amendment  34  for  Secretarial  review 
and  a  Notice  of  Availability  (NOA)  of 
the  FMP  amendment  was  published  on 
August  IS.  1997  (62  FR  43689)  with 
comments  on  the  FMP  amendment 
invited  through  October  14.  1997. 
Comments  on  this  proposed  rule  are 
invited  and  must  be  received  on  or 
before  November  6. 1997.  All  written 
comments  received  by  October  14, 1997, 
whether  specifically  directed  to  the 
FMP  amendment,  the  proposed  rule,  or 
both,  will  be  considered  in  the 
approval/disapproval  decision  on  the 
FMP  amendment 

Management  Background  and  Need  fin- 
Action 

At  its  December  1996  meeting,  the 
Council  reviewed  proposals  received 
bom  management  agencies,  the  fishing 
industry,  conservation  groups,  and  other 
interested  members  of  tiie  public  for 
changes  to  the  FMP  or  regulations 
implementing  the  FMP.  One  proposal 
received  from  the  Unalaska  Native 
Fishermen's  Association  requested  that 
2  percent  of  the  TAC  aimually  specified 
for  Bering  Sea  Atka  mackerel  be 
allocated  to  vessels  using  jig  gear.  The 


purpose  of  this  proposal  was  to  provide 
more  opportunity  to  a  local  small-vessel 
jig  gear  fleet  to  fiish  for  Atka  mackerel 
in  late  spring  and  simimer  months 
without  direct  competition  bom  the 
large,  high-capacity  trawl  fleet  that 
typically  harvests  the  Eastern  AI/BS 
Atka  mackerel  TAC  early  in  the  fishing 
year. 

Under  the  existing  FMP,  a  closure  to 
directed  fishing  for  Atka  mackerel 
applies  to  all  vessels.  Thus,  vessels 
using  jig  gear  are  prevented  bom 
directed  fishing  for  Atka  mackerel  once 
an  applicable  directed  fishing  closvire  is 
effective,  although  bycatch  amotmts  of 
Atka  mackerel  may  be  retained  during  a 
fishing  trip  equal  to  20  percent  of  the 
retained  anu>unt  of  other  species  open 
to  directed  fishing.  Atka  mackerel  may 
not  be  retained  on  board  a  vessel  once 
Atka  mackerel  becomes  a  prohibited 
species  upon  attainment  of  the  TAC  or 
because  of  overfishing  concerns  for 
other  species  taken  as  bycatch  in  the 
Atka  mackerel  fishery. 

Jig  gear  harvests  of  Atka  mackerel 
have  been  constrained  to  late  spring  and 
summer  months  in  the  BS  near  the  port 
of  Ehitch  Harbor,  because  of  the  physical 
limitations  of  the  small  boat  fleet  In 
1997,  the  directed  fishery  for  Atka 
mackerel  in  the  Eastern  AI/BS  was 
closed  February  4.  Atka  mackerel 
became  a  prohibited  species  on 
February  28  when  the  fast-paced  trawl 
fisheries  harvested  the  TAC  As  a  result, 
the  jig  gear  fleet  will  not  have  an 
opportunity  to  fish  for  this  species  in 
1997. 

Based  on  Alaska  Department  of  Fish 
and  Game  (ADF&G)  fish  tickets,  IS  and 
19  vessels  using  jig  gear  in  the  BS 
harvested  36  and  13  metric  tons  (mt)  of 
Atka  mackerel  in  1994  and  1995, 
respectively.  These  amounts  equate  to 
0.22  percent  and  0.09  percent  of  the 
Atka  mackerel  harvest  in  the  Eastern  AI/ 
BS 'during  these  2  years.  The  ADFAG 
fish  ticket  database  does  not  contain 
records  of  Atka  mackerel  harvests  by 
vessels  using  jig  gear  in  1996,  and  jig 
gear  fishermen  assert  that  they  did 
harvest  Atka  mackerel  in  1996.  Moat 
Atka  mackerel  is  harvested  by  the  jig 
gear  fleet  for  use  as  bait  and  tiie  catch 
of  fish  for  personal-use  bait  is  not 
required  to  be  reported  on  ADF&G  fish 
tickets.  Furthermore,  Atka  mackerel  was 
not  a  prohibited  species  in  the  Eastern 
AI/BS  during  1996  until  August  8,  thus 
providing  the  jig  gear  fleet  some 
opportunity  for  retaining  Atka  mackerel 
taken  as  bycatch  in  other  fisheries. 
Vessels  using  jig  gear  have  not  fished  in 
the  Central  or  Western  AI  districts, 
which  is  not  surprising  considering  that 
most  vessels  iising  this  gear  type  are  less 


than  60  ft  (18.3  m)  length  overall  and 
fish  out  of  Dutch  Harbor. 

Information  from  jig  gear  fishermen 
indicate  that  most  of  the  Atka  mackerel 
harvested  by  the  jig  gear  fleet  is  used  as 
bait  in  the  jig  gear  fishery  for  Pacific 
cod.  althoii^  jig  gear  fishermen 
testified  to  the  Council  that  they  would 
like  to  develop  a  fresh  fish  market  for 
this  species.  Alternative  sources  of  bait 
for  the  Pacific  cod  jig  gear  fleet  exist  but 
they  can  be  relatively  expensive:  for 
example,  bait  costs  can  approach  $.50/ 
lb  for  finzen  herring  riiipped  from  the 
East  Coast  of  the  United  States. 
Available  catch  data  also  indicate  that 
the  harvest  of  Atka  mackerel  by  vessels 
using  jig  gear  has  been  restricted  to  the 
southern  BS  in  Federal  reporting  areas 
519  and  518.  Conversely,  most  of  the 
trawl  harvest  in  the  East«ii  AL/BS 
occuiiad  in  reporting  area  541  (Easton 
AI). 

Vessels  using  trawl  gear  harvest  over 
99  percent  of  the  available  Atka 
mackerel.  Most  of  the  retained  catch  is 
processed  into  a  headed  and  gutted 
product,  although  surimi  production 
has  more  than  doubled  between  1996 
and  1997.  As  a  result,  the  competition 
within  the  trawl  fleet  for  access  to  the 
Atka  mackerel  resource  is  increasing, 
further  aggravating  the  fast-paced  nature 
of  this  fishery  and  the  rate  at  which 
TAC  is  reached. 

The  Council  adopted  Amendment  34 
to  the  FMP  at  its  Jime  1997  meeting  in 
response  to  concerns  about  the  Cast- 
paced  nature  of  the  Atka  mackerel  trawl 
fishery  and  the  resulting  preemption  of 
the  small-scale  jig  gear  fishery.  The 
Council's  action  would  authorize  an 
allocation  of  up  to  2  percent  of  the  Atka 
mackerel  TAC  specified  for  the  Eastern 
AI/BS  to  vessels  using  jig  gear.  The 
Council  also  voted  to  annually  specify 
the  jig  gear  allocation  during  \he  annual 
groundfish  specifications  process  based 
on  recent  and  anticipated  harvest 
capacity.  This  action  was  taken  in 
consideration  of  the  small  amount  of 
Atka  mackerel  annually  harvested  in 
recent  yeara  and  to  respond  to  trawl 
industry  concerns  about  allocating  more 
Atka  mackerel  to  the  jig  gear  fleet  than 
could  be  harvested.  Pending  the 
approval  of  Amendment  34  by  NMFS, 
the  Council  indicated  its  intent  to 
propose  a  1-percent  allocation  of 
Eastern  AI/BS  Atka  mackerel  TAC  to 
vessels  using  jig  gear  in  1998. 

At  this  time,  neither  Federal  nor 
Alaska  State  reporting  systems  require 
catcher  vessel  opoaton  to  report  the 
amount  of  grotindfish  harvested  for 
personal  use  bait  Existing  regtilations. 
however,  do  require  that  any  Atka 
mackerel  landed  shoreside  for 
commercial  sale  or  barter  be  reported  on 
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ADF&G  fish  tickets,  as  well  as  on  NMFS 
weekly  production  reports  submitted  by 
groundfish  processors.  The  ciurent 
inability  to  accurately  monitor  the 
harvest  amount  of  Atka  mackerel  used 
for  bait  does  not  pose  a  management 
concern  at  this  time.  The  amount  of 
Atka  mackerel  harvested  for  personal 
use  bait  in  the  Pacific  cod  jig  gear 
fishery  is  assiuned  to  be  very  small 
considering  that  the  total  1996  jig  gear 
harvest  of  Pacific  cod  was  only  about 
270  mt.  The  personal  use  bait  fishery  for 
Atka  mackerel,  therefore,  would  easily 
be  accommodated  within  the  jig  gear 
allocation  intended  by  the  Council  for 
1998,  or  1  percent  of  the  Eastern  AI/BS 
TAC.  This  amount  equals  150  mt  based 
on  the  cvurent  1997  TAC  amount 
Management  agencies  will  need  to 
consider  changes  to  existing  reporting 
programs  to  more  accurately  account  for 
the  Atka  mackerel  bait  fishery  if  the 
total  jig  gear  harvest  of  this  species 
begins  to  approach  the  allocated  level 
due  to  the  development  of  a  fresh  fish 
market  and/or  an  increased  harvest  of 
Atka  mackerel  for  personal  use  bait 

Qaasification 

At  this  time.  NMFS  has  not 
determined  that  Amendment  34  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  laws. 
NMFS,  in  m^lHng  that  determinatkm, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

An  RIR  was  prepared  for  this 
proposed  rule  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
action  alternatives,  and  the  social 
impacts  of  the  alternatives.  The  RIR  also 
estimates  the  total  number  of  small 
entities  affiected  by  this  action  and 
analyzes  the  economic  impact  on  those 
small  entities. 

An  IRFA  was  prepared  as  part  of  the 
RIR.  which  describes  the  impact  this 
proposed  rule  would  have  on  small 
entities,  if  adopted.  The  analysis 
examined  the  economic  effects  of  this 
proposed  rule  and  made  the  following 
conclusions:  Under  the  status  quo 
alternative,  annual  closures  of  the 
Eastern  AI/BS  to  directed  fi«htng  for 
Atka  mackerel,  the  area  most  accessible 
to  the  small  boat  fleet  currently  using  jig 
gear,  likely  will  continue  to  occur  by 
early  to  mid  February.  Thus  any 
opportunity  for  the  small  boat  jig  fleet 
to  fish  for  Atka  macknel  when  weather 
and  sea  conditions  are  more  favorable  is 
foregone,  and  opportimity  is  lost  for 
these  vessels  to  harvest  Atka  mackerel 
for  bait  or  to  develop  a  fresh  fish  market 
Jig  gear  fishermm  who  rely  on  Atka 


mackerel  for  use  as  bait  in  the  Pacific 
cod  fishery  would  need  to  pursue  other 
bait  altwnatives,  including  the  current 
practice  of  purchasing  bait  at  S.50/lb 
that  is  shipped  from  the  East  Coast  of 
the  United  States. 

Under  the  proposed  action,  the 
potential  total  revenue  to  vessels  using 
jig  gear  could  range  from  $52,000  to 
$104,000  annually,  depending  on  the 
percentage  of  TAC  allocated  to  the  jig 
gear' fleet  and  assuming  that  all  Atka 
mackerel  caught  are  retained  and 
delivered  shoreside.  These  results  are 
intended  to  show  a  relative  potential  for 
revenue.  In  reality,  these  results  tend  to 
overstate  the  potential  gains  to  these 
vessel  operators  because  of  physical 
limitations  in  their  ability  to  actually 
harvest  the  amount  of  Atka  mackrael 
allocated  to  them  and  the  assumption 
that  all  Atka  mackerel  harvested  would 
be  retained. 

Similarly,  die  potmtial  loss  to  vessels 
using  trawl  gear  in  at-sea  processing 
operations  ($90,000-4180,000)  is  likely 
overstated  to  the  extent  that  a  portion  of 
the  Atka  mackerel  harvested  is  not 
retained  or  to  the  extent  that  Atka 
mackerel  TACs  or  TAC  allocations  are 
not  fully  harvested  during  a  year. 
Regulatory  provisions  that  would  allow 
incremental  allocations  to  the  jig  gear 
fleet  upon  demonstrated  harvest 
capacity  may  reduce  potential  losses  to 
the  trawl  fleet  that  could  result  frt>m  an 
allocation  of  AdLa  mackerel  to  jig  gear 
vessels.  No  change  to  the  harvest  of 
Atka  mackerel  by  vessels  using  pot  or 
hook-and-line  gear  is  assumed,  because 
this  species  is  harvested  only  as  bycatch 
and  typically  is  not  retained. 

Significant  positive  impacts  on  the  jig 
gear  fleet  could  occur  imder  the 
proposed  action  to  the  extent  that  the  jig 
gear  fleet  realized  potential  gains 
through  increased  harvests  of  Atka 
mackerel.  The  potential  economic 
benefit  to  the  19  catcher  vessels  using 
jig  gear  to  harvest  Atka  mackerel  in  1995 
(small  entities)  could  exceed  5  percent 
of  existing  gross  annual  revenues 
currendy  experienced  by  this  fleet 
Althou^  quantitative  data  are  not 
available  to  assess  whether  a  significant 
positive  economic  impact  would  occur, 
a  5-percent  gain  in  total  axuiual 
revenues  is  not  imreasonable  under  the 
proposed  action. 

The  Regulatory  Flexibility  Act 
requires  diat  the  IRFA  contain  a 
description  of  any  significant 
alternatives  that  would  minimize  any 
significant  economic  impact 
Maintaining  the  status  quo  would  have 
minimized  the  impact.  However,  since 
the  impact  is  positive,  the  status  quo 
alternative  was  not  desirable. 


Any  loss  in  gross  annual  revenues 
that  would  be  incurred  by  trawl  catcher 
vessels  imder  the  proposed  action 
would  likely  not  be  significant  (exceed 
5  percent  of  a  vessel's  total  annual 
revenue),  because  these  vessel  are  larger 
(>  60  ft  (18.29  m)  in  length)  and 
participate  in  other  lucrative  groimdfish 
fisheries,  including  the  Atka  mackerel 
fishery  in  the  Central  and  Western 
Aleutians.  Potential  economic  impacts 
to  trawl  vessels  under  the  proposed 
action  could  be  minimized  to  the  extent 
that  the  authority  to  allocate  Atka 
mackerel  to  vessels  using  jig  gear 
includes  a  step-up  provision  tailored  to 
anticipated  jig  gear  harvest  capacity. 
Impact  on  the  trawl  fleet  would  be 
minimized  further  given  that  such 
allocation  is  restricted  to  the 
Eastern  AI/BS.  A  copy  of  the  RIR/IRFA 
is  available  from  NMFS  (see 
A00RE88E8). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFK  Part  671 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Septembw  15,  1997. 
OavidL-BvaM, 

Deputy  Assistant  Adminittiator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Aathority:  16  U.S.C  773  et  seq.,  1801  et 
seq..  and  3631  et  seq. 

2.  In  $679.20.  paragraph  (a)(8)  is 
redesignated  as  paragraph  (a)(9)  and 
new  paragraphs  (a)(8)  Bad  (c)(6)  are 
added  to  read  as  follows: 

f  679.20    General  HmltatkMW. 


(a)  •  •  • 

(8)  BSAI  Atka  aiacl»rei.— (i)  TAC  by 
gear.  Vessels  using  jig  gear  will  be 
allocated  up  to  2  percent  of  the  TAC  of 
Atka  mackerel  specified  for  the  Eastern 
Aleutian  Islands  District  and  Bering  Sea 
subarea,  after  subtraction  of  reserves, 
based  on  the  criteria  specified  at 
paragraph  (aK8)(ii)  of  this  section.  The 
remainder  of  the  TAC,  after  subtraction 
of  reserves.  %vill  be  allocated  to  vessels 
using  other  authorized  gear  types. 

(ii)  Ajuiuay  specification.  The 
percentage  of  the  Atka  mackerel  TAC 
specified  for  the  Eastern  Aleutian 


Federal  Register  /  Vol.  62.  No.  183  /  Monday,  September  22,  1997  /  Proposed  Rules         49467 


Islands  District  and  Bering  Sea  subarea 
that  is  allocated  annually  to  vessels 
using  jig  gear  will  be  published  in  the 
Federal  Register  as  part  of  the  proposed 
and  final  annual  specifications  under 
paragraph  (c)  of  this  section.  The  jig  gear 
allocation  will  be  based  on  the 
following  criteria: 

(A)  The  amount  of  Atka  mackerel 
harvested  by  vessels  using  jig  gear 
during  recent  fishing  years; 


(B)  The  anticipated  harvest  of  Atka 
mackerel  by  vessels  using  jig  gear 
during  the  upcoming  fishing  3rear,  and 

(C)  The  extent  to  whichtne  jig  gear 
allocation  will  support  the  development 
of  a  jig  gear  fishery  for  Atka  mackerel 
while  minimising  the  amount  of  Atka 
mackerel  TAC  annually  allocated  to 
vessels  using  jig  gear  that  remains 
unharvested  at  the  end  of  the  fishing 
year. 


(c)  •  •  • 

(6)  BSAI  Atka  mackerel  allocatioiu. 
The  proposed,  interim,  and  final 
specifications  will  specify  the  allocation 
of  BSAI  Atka  mackerel  among  gear  types 
as  authorized  under  paragraph  (a)(8)  of 
this  section. 
•        •        •        •       • 

[PR  Doa  97-25015  Piled  9-19-07;  8:45  sm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  mies  that  are  appiicabte  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisiom  and 
nilings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


AFRICAN  DEVELOPMENT  * 
FOUNDATION 

Sunshine  Act  Ktoetlng 

Board  of  DIractors  Masting 

TME:  9:00  a.in.-12:00  pjoo. 

PLACE:  Capitol  Hotel— Little  Rock, 

Arkansas. 

DATE:  Friday.  26  September  1997. 

STATUS:  Open. 

Agenda 

Friday,  26  September  1997 

9:00  a.m.  Chairman's  Report 
9:15  a.m.  President's  Report 
9:30  a.m.  Board  and  Country 

Representative  Briefing  on  ADF's 

Strategic  Plan 
12:00  p.m.  Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McCollim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202) 673-3916. 
Wiiliam  R.  Ford. 
President. 

(FR  Doc.  97-25157  Filed  9-17-97;  5«7  pm] 
MUMQ  CODE  SIIS-OI-P 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

September  16. 1997. 

The  Department  of  Agricultiire  has 
submitted  the  follovring  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Comments 
regarding:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
i(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 


methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  AfEairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  D.C  20503  and  to 
Department  Clearance  Office,  USDA. 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assiued 
of  having  their  full  efifoct  if  received 
within  30  days  of  this  notification  . 
Copies  of  the  8ubmission(8)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  ciirrently  valid  OMB  control 
niunber  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

National  Agricultural  Statistics  Service 

Title:  Supplemental  Qualifications 
Statement  ^ 

OhfB  Control  Number  0535-0209. 

Summary  of  Collection:  Additional 
information  is  requested  from 
applicants  for  agricultural  statistician 
and  mathematical  statistician  jobs.  TI)e 
information  includes  ability  to 
communicate  orally  and  in  writing  and 
knowledge  of  the  principles  of  statistics, 
survey  methodology,  and  computer 
science. 

Need  and  Use  of  the  Information:  The 
information  is  used  by  the  selecting 
official  as  one  of  the  critical  criteria  in 
the  job  selection  process. 

Description  of  Respondents: 
Individuials  or  households. 

Number  of  Respondents:  175. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  525. 

Animal  and  Plant  Inspection  Service 

Title:  U.S.  Origin  Health  Certificate. 
OMB  Control  Number  0579-0020. 


Summary  of  Collection:  Information  is 
collected  concerning  the  health  of 
nnimalii  to  be  exported  to  other 
countries. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  make  sure 
animals  exported  from  the  United  States 
to  other  coimtries  meet  the  import 
health  requirements  of  that  country. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit;  Federal 
Government. 

Number  of  Respondents:  2,800. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  21.009. 

Rural  Hmnring  Serrica 

Title:  7  CFR  1902-A.  Supervised  Bank 
Accoimts. 

Oha  Control  Number  0575-0158. 

Summary  of  Collection:  Information 
collected  includes  execution  of  a 
deposit  agreement  and  reconciliation  of 
accounts. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  ensure  loan  and 
grant  funds  meet  the  conditions  for 
disbursement  before  release. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  25.000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  26.260. 
Donald  Hnkber, 
Depaztmantal  Clearance  Officer. 
[FR  Doc  97-25070  Filed  9-19-97;  8:45  am] 
BHJJNO  COOC  MM-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Hsaittf  Inspsctlon 
Service 

[Docket  No.  97-001-21 

Handling.  Training,  and  Exhibition  of 
Potentially  Dangerous  Exotic  or  Wild 
Animals 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Notice  of  reopening  and 
extension  of  conunent  period. 


We  are  reopening  and 
extending  the  comment  period  for  our 
notice  requesting  information 
concerning  what  practices  are  currently 
used  for  handling  and  training 
potentially  dangerous  exotic  or  wild 
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animals  used  in  exhibition  (such  as.  but 
not  limited  to,  elephants,  lions,  or 
tigers),  and  what  training  and 
experience  levels  trainers  and  handlers 
of  such  animals  have.  This  reopening 
and  extension  will  provide  interested 
groups  and  individuals  with  additional 
time  to  prepare  comments  on  the 
request  for  information. 


49469 


DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-001-1 
that  are  received  on  or  before  November 
6. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-001-1,  Regulatory 
Analysts  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-001-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATKm  CONTACT:  Mr. 
Stephen  Smith.  Sta£F  Animal  Health 
Technician,  Animal  Care,  APHIS.  4700 
River  Road  Unit  84,  Riverdale,  MD 
20737-1234,  (301)  734-7833. 

8UPPI.EMENTARY  information: 
Background 

On  July  24, 1997,  we  published  in  the 
Federal  Register  (62  FR  39802,  Docket 
No.  97-001-1)  a  notice  requesting 
information  concerning  the  training  and 
handling  of  potentially  dangerous  wild 
and  exotic  animals  used  in  exhibition  in 
order  to  obtain  a  better  understanding  of 
the  issues  pertaining  to  their  welfare. 

Comments  on  the  request  for 
information  were  required  to  be 
received  on  or  before  September  22, 
1997.  We  received  two  requests  to 
extend  the  period  during  which 
comments  will  be  accepted.  The 
requests  were  from  an  animal  weliiare 
organization  and  an  industry 
association.  In  response,  we  are 
reopening  and  extending  the  comment 
period  on  Docket  No.  97-001-1  for  an 
additional  45  days.  This  action  will 
allow  interested  groups  and  individuals 
additional  time  to  prepare  and  submit 
comments. 

Authority:  7  U.S.C  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 


Done  in  Washington.  DC,  this  17th  day  of 
September  1997. 

Craig  A.  Reed. 

Acting  Administrator,  Animal  and  Mont 

Health  Inspection  Service. 

[FR  Doc.  97-25069  Filed  9-19-97;  8:45  am] 

BHJJNQ  CODE  3410-34-P 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  Meeting 

AQBiCY:  U.S.  Commission  on  Qvil 
Rights. 

DATE  AND  TIME:  Monday,  September  22. 
1997.  9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights. 

624  Ninth  Street,  N.W.,  Room  540. 

Washington,  DC  20425. 

STATUS:  Special  Telephonic  Meeting 

(Open) 

Agenda 

L  Approval  of  Agenda 

n.  Announcements 

m.  FY  1998  Budget  ft  Program  Plannii^ 

CONTACT  PERSON  FOR  FURTHER 

MFORMATKM:  Barbara  Brooks.  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moon, 

General  CounaA 

[FR  Doc.  97-25152  Filed  9-17-97;  4:54  p.m.] 

BHJJNQ  CODE  6336-01 -M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  71-07] 

Foreign-Trade  Zone  149— Freeport, 
Texas  Application  for  Foreigrt-Trade 
Subzone  Status  Amoco  Chemical 
Company  (Petrochemical  Complex) 
Brazoria  County,  Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Freeport.  grantee 
of  FTZ  149,  requesting  si}ecial-purpose 
subzone  status  for  the  petrochemical 
complex  of  Amoco  Chemical  Company 
(Amoco),  a  subsidiary  of  Amoco 
Corporation,  located  in  Brazoria  County. 
Texas.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  2^nes  Act,  as  amended 
(19  U.S.C.  81a-81u).,and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  September  9, 1997. 

The  Amoco  petrochemical  complex 
(3,020  acres,  669  employees)  consists  of 
two  sites  in  Brazoria  County,  Texas:  Site 
2:  Chocolate  Bayou  olefins  plant  (2.334 
acres)  located  on  FM  2004  near  the  city 
of  Alvin.  some  50  miles  south  of 
Houston,  and  Site  2:  Stratton  Ridge 


storage  facility  (686  acres,  eight  tanks/ 
8.5  milion-barrel  capacity)  located  at 
FM  523  near  Angleton,  some  15  miles 
southwest  of  the  plant.  The  olefins  plant 
produces  a  variety  of  p>etrochemical 
feedstocks  and  intermediate  fuel 
products,  including  ethylene  (3  biUion- 
Ib.  capacity),  propylene  (800  nullion-lfau 
capacity),  butadiene  (200  million-lb. 
capacity),  butane,  liquified  natural  gas. 
methane,  fuel  oil,  naphtha,  and 
benzene.  The  petrochemical  complex  is 
integrated  with  the  Amoco  Oil  Company 
refinery  subzone  in  Texas  Qty,  Texas 
(FTZ  199A.  Board  Order  731,  60  FR 
13118,  3/10/95),  which  supplies  the 
petrochemical  complex  with  nearly  all 
of  its  feedstock  needs,  including  foreign- 
status  naphthas,  ethane  and  propane. 

Zone  procedures  would  exempt  the 
petrochemical  complex  from  Customs ' 
duty  payments  on  the  foreign  produoli. ' 
used  in  its  exports.  On  domestic  sales, 
the  company  would  be  able  to  choose 
the  Customs  duty  rates  that  apply  to 
certain  petrochemical  feedstocks  (duty- 
free) by  admitting  incoming  foreign 
inputs  (e.g.  naphthas,  ethane  and 
propane)  in  non-privileged  foreign 
status.  The  duty  rates  on  inputs  range 
from  duty-free  to  10.5e/barrel.  Under 
the  FTZ  Act,  certain  merchandise  in 
FTZ  status  is  exempt  from  ad  valorem 
inventory-type  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  [60  days  from  date  of 
publication].  Rebuttal  comments  in 
response  to  material  submitted  diuing 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
[75  days  from  date  of  publication]).  *" 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Departeient  of  Commerce.  Export 
Assistance  Center,  Suite  1160.  500 
Dallas.  Houston,  "rexas  77002. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Avenue.  NW, 
Washington,  DC  20230. 
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Dated:  September  12. 1997.    . 
John  J.  De  Ponte,  Jr. 
Executive  Secretary.  ' 

fFR  Doc  97-25106  Filed  9-19-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Nationai  OcMnic  and  Atmosplwric 
Administratton 

p.D.  oaiesTC] 

Caribbean  Fishery  Management 
Council;  Commlttsa  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Caribbean  Fishery 
Management  Coimcil's  (Council) 
Enforcement  Committee  will  hold  a 
meeting. 

DATES:  The  meeting  will  be  held  on 
October  1,  1997,  from  10:00  a.m.  to  4:00 
p.m.,  approximately. 
ADOWeSSES:  The  meeting  will  be  held  at 
the  Best  Western  Hotel  Pierre,  located  at 
De  Diego  Ave.,  Santurce,  Puerto  Rico. 
FOR  FURTHBV  MFORMATKM  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Ave.,  Suite  1108,  San 
Juan.  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  an  Enforcement 
Committee  meeting  to  discuss  topics 
related  to  enforcement  of  the  Queen 
Conch  Fishery  Management  Plan  and 
the  proposed  MCD  off  South  of  SL  John, 
U.S.V.I. 

The  meeting  is  open  to  the  public, 
and  will  be  conducted  in  English. 
Interested  persons  are  invited  to  attend 
and  participate  with  oral  or  written 
statements  regarding  the  agenda  issues. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Committee  action  during  this 
meeting.  Committee  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accominodetioiu 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  and/or  other 
auxiliary  aids  please  contact  Mr.  Miguel 
A.  Rolon,  Executive  Director,  at  the 


Council  (see  ADDRESSES),  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  September  16, 1997. 

Kichwd  W.  Snrdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  97-25040  Filed  9-17-97;  9:19  am] 

■LLMQ  COM  »1«^.«-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphartc 
Administration 

[LO.  0»19«7A] 

Marina  Mammals;  Panntt  No.  836 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment  and  issuance  of 

amendment. 

summary:  Notice  is  hereby  given  that  Dr. 
Daniel  P.  Costa,  University  of  California, 
Santa  Cruz,  1156  High  Street,  Santa 
Cruz,  California  95064,  has  requested  an 
amendment  to  Permit  No.  836,  and  an 
amendment  has  been  issued  authorizing 
the  conduct  of  the  proposed  research. 
DATES:  Written  comments  must  be 
received  on  or  before  October  22, 1997. 
ADDRESSES:  The  amendment  request 
and  related  docimients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway.  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,Long  Beach,  CA  90802-4213 
(310/980-4001). 

Written  comments  for  the  record  on 
this  request  should  be  submitted  to  the 
Chief,  Permits  and  Documentation 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910. 

Comments  may  also  be  submitted  by 
Eacsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  this  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  the 
application  and  amended  permit  to  the 
Marine  Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 


SUPPLEMtNTARY  MFORMATKM:  The 
subject  amendment  to  permit  no.  836,  , 
issued  on  May  19, 1993  (58  FR  29199) 
is  requested  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.). 

Permit  no.  836  authorizes  the  permit 
holder  to,  among  other  things,  capture 
and  instrument  elephant  seals 
[[Mirounga  angustirostris)  at  Ano 
Nuevo,  CA  and  release  them  at  sea  up 
to  200  km  from  Ano  Nuevo  to  study  the 
efiiscts  of  low  frequency  soimds  imder 
1,000  Hz  (ATOC).  The  permit  holder  has 
requested  authorization  to  expand  the 
research  area  to  enable  him  to 
investigate  the  potential  effect  of  the 
Navy's  Surface  Towed  Array 
Surveillance  System  Low  Frequency 
Active  (SURTASS  LFA)  system  on  the 
behavior  of  elephant  seals  {Mirounga 
angustirostris).  The  amendment  request 
involves  no  increese  in  the  number  of 
animals  cturenUy  authorized  to  be  taken 
under  the  Permit  Nor  does  it  involve 
any  changes  to  the  currendy  authorized 
experimental  protocol. 

The  permit  holder  states  that  the 
operation  of  the  LFA  source  will  occur 
only  between  September  15, 1997  to 
October  11. 1997,  and  that  a  significant 
research  opportunity  will  be  lost  if  the 
requested  authorization  is  not  provided. 
Therefore,  in  light  of  the  time 
constraints  and  the  unique  research 
opportunity  that  would  otherwise  be 
lost,  pursuant  to  Secticm  104(c)(3)(A)  of 
the  Marine  Mammal  Protection  Act  and 
50  CFR  216.33(e)(6)  of  the  MMPA 
regulations,  we  issued  an  amendment  to 
Permit  No.  836  granting  the 
authorization. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.],  an  initial 
determination  has  been  made  that  the 
'  activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement 

Dated:  Septembn  11, 1997. 
Ann  D.  Taiteaii, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Moriiw  Fisheries  Service. 
(FR  Doc.  97-25012  Filed  9-19-97;  8:45  am) 
■LUNG  coca  3Sto-is-r 
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DEPARTMENT  OF  COMMERCE 

Patant  and  Tradamarit  Office 

Notica  of  Public  Hearing  and  Request 
for  Comments  on  Procedures  for 
Recording  Patant  Prosecution  HI* 
Hlstorias 

AOBICY:  Patent  and  Trademark  OfBce, 

Commerce. 

ACTION:  Notice  of  Hearing  and  Request 

far  Public  Comments. 

SUMMARY:  Recent  decisions  by  the 
Untied  States  Supreme  Court  and  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  highlight  the  crucial  role 
a  prosecution  history  plays  in 
determining  the  validity  and  scope  of  a 
patent  See.  e.g.,  Wamer-Jenkinson  Co. 
V.  Hilton  Davis  Chem.  Co.,  117  S.  Ct 
1040, 41  USPQ2d  1865  (1997); 
Markman  v.  Westview  Instruments,  52 
F.  3d  967,  34  USPQ2d  1321  (Fed.  Cir. 
1995),  ajf  d.  116  S.  Ct  1384.  38  USPQ2d 
1461  (1996):  VitTonics  Corp.  v. 
Conceptmnic  Inc.,  90  F.3d  1576,  39 
USPQ2d  1573  (Fed.  Cir.  1996).  In 
response,  the  United  States  Patent  and 
Trademark  Office  (PTO)  requests  public 
comments  on  issues  associated  with 
procedures  for  recording  complete  and 
accurate  patent  prosecution  history 
records.  Interested  members  of  the 
public  are  invited  to  testify  at  the 
hearing  and  to  present  written 
comments  on  any  of  the  topics  outiined 
in  the  supplementary  information 
section  of  this  notice. 
DATES:  A  public  hearing  will  be  held  on 
November  18,  starting  at  9:00  a.m.  and 
ending  no  later  than  5:00  p.m.  If 
sufficient  interest  warrants,  an 
additional  public  hearing  will  be  held  in 
an  alternate  location,  for  example,  in 
California,  or  by  televideo  conference. 

Those  wishing  to  present  oral 
testimony  at  the  hearing  must  request  an 
opportunity  to  do  so  no  later  than 
November  3, 1997. 

To  ensure  consideration,  written 
comments  must  be  received  at  the  PTO 
no  later  than  November  18, 1997. 
Written  comments  and  transcripts  of  the 
hearing  will  be  available  for  public 
inspection  on  or  about  IDecember  1, 
1997. 

ADDRESSES:  The  November  18, 1997 
hearing  will  be  held  in  the 
Commissioner's  Conference  Room 
located  in  Crystal  Peak  Two,  Room  912,. 
2121  Crystal  Drive,  Arlington,  Virginia. " 
Those  interested  in  testifying  or  in 
submitting  written  commento  on  the 
topics  presented  in  the  supplementary 
information,  or  any  other  related  topics, 
should  send  their  request  or  written 
comments  to  the  attention  of  Mary 


Critharis  addressed  to  Commissioner  of 
Patents  and  Trademarks.  Box  4,  Patent 
and  Trademark  Office.  Washington.  DC 
20231;  or  John  Mr.  Whealan  addressed 
to  Office  of  the  Solicitor,  Box  15667, 
Arlington,  VA  22215.  Written  comments 
may  be  submitted  by  facsimile 
transmission  to  Mary  Critharis  at  (703) 
305-8885  or  John  M.  Whealan  at  (703) 
305-9373.  Comments  may  also  be 
submitted  by  electronic  mail  through 
the  Internet  to  mary.critharisduspto.gov 
or  john.whealan9uspto.gov.  Written 
comments  will  be  maintained  for  public 
inspection  in  Crystal  Park  Two,  Room 
902.  2121  Crystal  Drive,  Arlington.      . 
Virginia.  Written  comments  in 
electronic  form  may  be  made  available 
via  the  PTO's  World  Wide  Web  site  at 
http://www/uspto.gov.  No  requests  for 
presenting  oral  testimony  will  be 
accepted  through  electronic  mail. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Critharis  by  telephone  at  (703) 
305-9300,  by  facsimile  at  (703)  305- 
8885,  by  electronic  mail  at 
mary.critharis9uspto.gov,  or  by  mail 
addressed  to  Commissioner  of  Patents 
and  Trademaiis.  Box  4,  Washington.  DC 
20231;  or  John  M.  Whealan  by 
telephone  at  (703)  305-9035,  by    ^ 
facsimile  at  (703)  305-9373,  by 
electronic  mail  at 

john.whealan9iispto.gov.  or  by  mail 
addressed  to  OCce  of  die  Solicitor,  Box 
15667,  Arlington.  VA  22215. 

SUPPLEMENTARY  MFORMATKM: 
L  BaiJcgrouiid 

The  official  record  detailing  the 
persecution  of  a  patent  application  in 
the  United  States  Patent  and  Trademark 
Office  (PTO)  is  more  than  just  a 
historical  record.  Dtiring  the  life  of  a 
patent,  the  prosecution  record  defines 
the  scope  of  the  claimed  invention  and 
the  patent  owner's  rights.  Thus,  the 
written  record  must  clearly  explain  the 
rationale  for  decisions  made  during  the 
examination  of  a  patent  application, 
including  the  basis  for  the  grant 
Moreover,  once  a  patent  has  been         _ 
granted,  the  official  record  will  be 
closely  scrutinized  by  potential 
licensees,  competitors  who  must  avoid 
infringing  the  claimed  invention,  or 
even  those  attempting  to  invalidate  the 
patent.  In  the  event  of  litigation,  the 
record  will  serve  as  a  primary  basis  for 
court  determinations  of  issues  regarding 
the  validify  or  scope  of  the  patent 

The  written  record  created  during  the 
prosecution  of  a  patent  application, 
commonly  referred  to  as  the  "file 
wrapper"  or  "file  history,"  consists  of 
all  correspondence  between  an 
applicant  and  the  PTO.  The  file  history 
typically  consist  of  the  patent 


application  as  originally  filed,  the  dted 
prior  art.  all  papers  prepared  by  the 
examiner  during  the  course  of 
examination,  and  documents  submitted 
by  the  applicant  in  response  to  the 
various  requirements,  objections,  and 
rejections  made  by  the  examiner.  In 
addition,  the  file  history  should  contain 
a  written  record  of  all  oral 
communications  addressing 
patentabilify  issues  between  the 
examiner  and  applicant.  Examiners  and 
applicants  share  the  responsibility  for 
the  clarity,  accuracy,  and  completeness 
of  the  file  wrappwr. 

Recent  decisions  by  the  United  States 
Supreme  Court  and  uie  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
emphasize  the  importance  of  clear  and 
complete  prosecution  histories  in  that 
they  will  look  moie  closely  at  and  place 
greater  weight  on  patent  prosecution 
histories.  See,  e.g.,  Wamer-Jenkinson 
Co.  V.  Hilton  Davis  Chem.  Co..  117  S.  Ct 
1040, 41  USPQ2d  1865  (1997); 
Markman  v.  Westview  Instruments,  52 
F.3d  967,  34  USPQ2d  1321  (Fed.  Cir. 
1995).  affd,  116  S.  Ct  1384.  38  USPQ2d 
1461  (1996);  Vitronics  Corp.  v. 
Conceptronic  Inc.,  90  F.3d  1576.  39 
USPQ2d  1573  (Fed.  Cir.  1996).  For 
example,  in  Wamer-Jenkinson,  the 
Supreme  Court  explained  the 
importance  of  the  prosecution  history  of 

a  patent  in  dRtwrmintng  infringAnmnt 

under  the  doctrine  of  equivalents.  117  S. 
Ct  at  1049-51.  41  USPQ2d  at  1871-73. 
Specifically,  the  Court  acknowledged 
that  when  the  prosecution  history 
reveals  that  a  patent  owner  amended  the 
claims  by  adding  limitations  to 
overcome  the  prior  art,  the  patent  owner 
will  be  estopped  from  alining 
infringement  under  the  doctrine  of 
equivedents  as  to  that  amended 
limitation.  Id.  at  1051,  41  USPQ2d  at 
1873.  Subsequendy.  the  Court  held: 

Mindful  that  claiou  do  indeed  serve  both 
a  definitional  and  a  notice  function,  we  think 
the  better  rule  is  to  place  the  burden  on  the 
patent-holder  to  establish  the  reason  for  an 
amendment  required  during  patent 
proMcution  *  *  *.  Where  no  explanation  is 
established,  however,  the  court  should 
presume  that  the  PTO  had  a  substantial 
reason  related  to  patent-ability  for  including 
the  limiting  element  added  by  amendment 

Id.  The  emphasis  on  the  written  record, 
including  the  prosecution  history,  to 
interpret  the  claims  is  further  illustrated 
by  the  Markman  and  Vitronics 
decisions.  In  Markman.  the  Federal 
Circuit  held  claim  interpretation  is  a 
question  of  law  to  be  determined  by  the 
court  based  on  three  sources:  the  claims, 
die  specification,  and  the  prosecution 
history.  52  F.3d  at  979.  34  USPQ2d  at 
1329.  Along  the  same  lines,  the  Federal 
Circuit  in  Vitronics  opined  that  intrinsic 
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evidence,  which  includes  the  clainu, 
the  specification,  and  the  prosecution 
history,  is  the  "most  significant  source" 
of  evidence  to  be  used  when 
interpreting  claims.  90  F.3d  1582.  39 
USPQ2d  at  1576.  In  explaining  that  the 
claims,  the  specification,  and  the 
prosecution  history  make  up  the  "public 
record"  upon  which  the  public  is 
entitled  to  rely,  the  Federal  Circuit 
stated: 

(Tlhe  [prosecution I  history  contains  the 
complete  record  of  ail  the  proceedings  before 
the  Patent  and  Trademark  OfBce.  including 
any  express  representations  made  by  the 
applicant  regarding  the  scope  of  tlie  claim*. 
/^  such,  tlM  record  before  the  Patent  and 
TrKlemark  Office  is  often  of  critical 

fiyiifiranf  in  rlotwrmining  the  meaning  of 

the  claims. 

90  F.3d  at  1582.  39  USPQ2d  at  1577. 
The  Federal  Circuit  held  that  when  the 
public  record  "unambiguously  describes 
the  scope  of  the  patented  invention." 
reliance  on  extrinsic  evidence  such  as 
expert  testimony  is  improper.  90  F.3d  at 
1583,  39  USPQ2d  at  1477. 

The  PTO  imposes  written  recording 
requirements  on  both  the  examiner  and 
applicant.  These  requirements  are 
designed  to  furnish  the  patent  applicant, 
as  well  as  the  public  and  the  courts, 
with  sufficient  information  to  make 
informed  decisions.  As  the  agency 
charged  with  granting  valid  patents,  the 
PTO  is  actively  concerned  with  the 
development  of  clear  and  complete 
prosecution  histories.  For  this  reason, 
the  PTO  is  interested  in  obtaining 
public  opinion  as  to  whether  the  cuirent 
niles  and  procedures  pertaining  to 
recording  prosecution  histories  are 
sufficient  to  grovide  complete  and  clear 
lecortls. 


n.  tenes  for  PuUk:  Coaiment 

biterested  members  of  the  public  are 
invited  to  testify  and  present  written 
comments  on  issues  they  believe  to  be 
relevant  to  the  discussion  below. 
Questions  following  the  discussion  are 
included  to  identify  specific  issues 
upon  which  the  IHX)  is  interested  in 
obtaining  public  opinion. 

A.  Current  Proceduns  for  Recmxtixig 
Patent  Prosecution  Histories . 

The  emphasis  on  preparing  complete, 
clear,  and  accurate  file  histories  is 
prevalent  throu^out  the  patent  ndes 
which  form  title  37  of  the  Code  of 
Federal  Regulations  (CFR)  and  the 
guidelines  of  practice  embodied  in  the 
Manual  of  Patent  Examining  Procedure 
(M J'.E.P.).  Recognizing  the  importance 
of  Ihe  written  prosecution  record.  PTO 
rules  and  pnxxdtires  stress  the  need  for 
examiners  to  communicate  clearly  the 
basis  for  all  rejections  and  objections  so 


that  the  issues  can  be  identified  early 
and  the  applicant  can  be  given  an 
opportiuiity  to  respond.  See  37  CFR 
1.105  (1996):  M.P.E.P.  707.07  (6th  ed. 
1995,  rev.  2.  |uly  1996).  To  meet  this 
goal.  Rule  105  explicitly  states  that 
"[t]he  examiner's  action  will  be 
complete  as  to  all  matters."  37  CFR 
1.105.  This  requires  the  examiner  to 
treat  all  claims  on  their  merits,  provide 
authority  and  support  for  each  ground 
of  rejection,  and  respond  to  all 
arguments  and  points  raised  by 
applicants. 

The  M.P.E.P.  instructs  examiners  to 
provide  clear  and  complete  Office 
actions  throtighout  the  examination 
process.  For  instance,  when  making 
rejections  such  as  lack  of  an  adequate 
written  description,  the  examiner's 
position  should  be  fiiUy  developed  and 
contain  detailed  reasons  rathor  than  a 
mere  conclusion.  See  M.P.E.P.  706.03 
(6th  ed.  1995.  rev.  2,  )idy  1996). 
Moreover,  upon  entering  an  obviousness 
rejection  imder  35  U.S.C.  103.  the 
examiner  should  set  forth  in  the  Office 
action  the  relevant  teachings  of  the  prior 
art  relied  upon,  the  difierences  between 
the  claimed  invention  and  the  applied 
references,  and  an  explanation  as  to 
why  the  claimed  invention  would  have 
been  obvious  to  one  of  ordinary  skill  in 
the  art  M.P.E.P.  706.02(i)  (6th  ed.  1995. 
rev.  2,  July  1996).  Ftuthinmore.  in 
making  a  final  rejection,  all  outstanding 
groutnds  of  rejection  should  be  fiUly 
developed  and  clearly  set  forth  to  the 
extent  that  the  remaining  issues  are 
readily  apparent  M.P.E.P.  706.07  (6th 
ed.  1995.  rev.  2,  July  1996). 

Concurrent  with  the  examiner's  duty 
to  provide  clear  and  fully  developed 
Office  actions.  Rule  111  mandates  an 
applicant's  response  to  be  complete  in 
order  to  promote  an  early  and  full 
determination  of  the  issues.  37  CFR 
1.111  (1996).  Current  procedure  requires 
tl^t  tbe  response  by  the  patent 
applicant  "must  distinctly  and 
spedfically  point  out  the  supposed 
errors  in  the  examiner's  action  and  must 
respond  to  every  groimd  of  objection 
and  rejection  in  the  prior  Office  action." 
37  CFR  1.111.  Moreover,  the 
requirements  of  Rule  111  dictate  that 
applicants  clearly  point  out  the 
patentable  novelty  believed  to  render 
the  subject  claims  allowable  over  the 
referenced  teechings.  37  CFR  1.111.  See 
MJ».KP.  714.02  (6th  ed.  1995.  rev.  2. 
July  1996). 

Furthermore,  to  ensure  a  clear  and 
complete  file  record,  examiners  are 
given  the  authority  to  reqiiire  correction 
if  a  response  is  not  complete.  See 
M.P.E.P.  714.03  (6th  ed.  1995.  rev.  2. 
July  1996).  In  liinited  situations,  an 
examiner  is  authorized  to  make  changes 


directly  to  the  written  portions  of  the 
filed  application  to  correct  obvious 
errors  such  as  spelling  and  minor 
grammatical  errors.  M.P.E.P.  1302.04 
(6th  ed.  1995,  rev.  2.  July  1996).  Other 
obvious  informalities  such  as  changes  to 
the  abstract  may  be  corrected  by  a 
formal  examiner's  amendment  which  is 
placed  in  the  file  wrapper  and  a  copy  is 
mailed  to  applicants.  Id.  Amendment  or 
cancellation  of  claims  by  formal 
examiner's  amendment  is  permitted 
when  passing  an  application  to  issue 
provided  that  the  changes  have  been 
authorized  by  applicant  or  applicant's 
representative.  Id. 

A  complete  prosecution  history 
should  clearly  reflect  the  reasons  why 
the  patent  application  was  allowed. 
According  to  RiUe  109,  an  examiner 
may  set  forth  reasons  for  allowance 
when  the  record,  as  a  whole,  is  tuclear 
as  to  why  the  application  is  allowable 
over  the  prior  art  37  CFR  1.109  (1996). 
Thus,  the  examinw  must  make  a 
judgment  of  the  record  to  determine 
whether  reasons  for  allowance  shoidd 
be  set  out  in  that  record.  However,  the 
M.P.E.P.  cautions  examiners  to  exercise 
greet  care  in  recording  reasons  for 
alfowanca  so  as  not  to  misconstrue  the 
claims.  MJ>.E.P.  1302.14  (6th  ed.  1995. 
rev.  2,  Jidy  1996).  If  desired,  an 
applicant  may  comment  on  an 
examiner's  statement  of  reasons  for 
alloKirance.  Although  an  applicant's 
comments  are  entored  in  the  application 
file,  they  will  not  be  commented  upon 
by  the  examiner  in  charge  of  the 
application.  See  Id. 

Another  facet  of  patent  prosecution  in 
which  written  records  are  extremely 
important  is  the  recordation  of 
interviews  conducted  betwem 
examiners  and  applicants.  Examiner 
interviews  concerning  patent 
applications  and  other  matters  pending 
before  the  PTO  serve  to  clarify  the 
issues  in  an  application  and  materially 
advance  the  prosecution  of  a  case.  The 
substance  of  an  interview  must  be  made 
of  record  in  the  application  by  means  of 
an  Interview  Simunary  Form  completed 
by  the  examiner  and  placed  in  the  file 
wrapper.  M.P.E.P.  713.04  (6th  ed.  1995, 
rev.  2.  July  1996).  In  addition,  a 
complete  written  statement  disclosing 
the  substance  presented  at  the  interview 
must  be  filed  by  the  applicant  when 
reconsideration  is  requested  in  view  of 
an  interview  with  an  examiner.  37  CFR 
•1.133(b)  (1996).  However,  the  examiner 
and  applicant  can  agree  that  the 
Interview  Simunary  Form  satisfies 
applicant's  obligation  undor  Rule  133. 
M.P.E.P.  713.04. 

A  complete  and  accurate  recordation 
of  the  substance  of  an  examiner 
interview  should  include  the  following: 
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an  identification  of  the  claims  and  prior 
art  discussed;  a  description  of  proposed 
amendments;  the  general  thrust  of  the 
applicant's  and  examiner's  argtmients; 
and  the  results  of  the  interview.  Id. 
Although  the  recordation  of  the 
arguments  presented  at  the  interview 
need  not  be  lengthy  or  highly  detailed, 
the  general  nature  of  the  principal 
argimients  should  be  readily  apparent 
Id. 

The  PTO  is  interested  in  ensuring  that 
complete  and  accurate  file  histories  are 
Greeted  and  maintained.  Public 
comments  are  invited  to  assist  the  PTO 
in  identifying  any  improvements  that 
can  be  made  to  increase  the  clarify  and 
completeness  of  prosecution  histories. 
The  tenor  of  the  following  questions 
should  not  be  taken  as  an  indication 
that  the  PTO  has  taken  a  position  on  or 
is  predisposed  to  any  particular 
approach  to  creating  and  maintaining 
complete  and  clear  file  histories. 

1.  Do  you  believe  that  the  current 
rules  and  procedures  pertinent  to 
recording  prosecution  histories  are 
sufficientiy  clear  and  eSective?  If  not 
please: 

(a)  identify  aspects  of  the  ndes  and 
procediues  that  you  believe  lack  clarify 
or  do  not  fecilitate  the  creation  of 
adeouate  records; 

(b)  identify  any  changes  to  the  rtiles 
and  procedures  that  you  believe  would 
improve  the  clarify  and  completeness  of 
file  histories;  and 

(c)  discuss  potential  advantages  and 
hardships  that  patent  applicants  and 
examiners  would  face  if  particular 
changes  were  adopted. 

2750  you  believe  that  examiners  are 
correcUy  and  imiformly  applj^ing  the 
existing  rules  and  procedures  governing 
the  recording  of  file  histories?  If  not. 
pleese: 

(a)  provide  or  siunmarize  examples  in 
which  you  believe  examiners  have  not 
maintained  complete  file  histories; 

(b)  identify  additional  steps  that  can 
be  taken  by  the  PTO  and  applicants  to 
clarify  the  prosecution  history;  and 

(c)  disctiss  possible  advemtages  and 
drawbacks  to  the  proposed  changes. 

3.  Do  examiners  generally  notify 
applicants  when  an  amendment  fiuls  to 
point  out  the  patentable  novelfy  of 
applicant's  invention,  as  required  by  37 
CFR  1.111?  If  so.  do  you  believe  that 
examiners  should  continue  to  notify 
applicants  of  their  feilure  to  include  a 
statement  of  novelty? 

4.  Is  language  such  as  "to  further 
define  and  clarify  the  invention" 
sufficient  to  satisfy  Rules  111  and  119 
of  37  CFR  which  require  the  applicant 
to  point  out  how  each  amendment 
distinguishes  the  claims  over  the  cited 
prior  art?  If  not  please  explain  why 


applicants  shoiUd  be  required  to  recite 
positively  the  rationale  behind  every 
claim  amendment 

5.  Should  examiners  be  reqtiired  to 
recite  positively  the  reasons  for 
amendments  to  claims  when  claims  are 
amended  by  way  of  a  formal  examiner's 
amendment  drafted  pursuant  to 
M.P.E.P.  1302.04?  If  so,  do  you  believe 
this  would  discourage  the  practice  of 
examiner  amendments?  Also,  what 
effect  vratUd  such  a  requirement  have 
on  the  patent  prosecution  process? 

6.  Should  the  current  practice  of 
having  examiners  prepare  reasons  for 
alloMrance,  as  outl^ied  in  37  CFR  1.109, 
be  discontinued?  If  so,  please  explain 
why  you  believe  this  is  desirable.  If  not, 
should  37  CFR  1.109  be  amended  to 
make  it  mandatory  that  reesons  for 
allowance  must  be  provided  by  the 
examiner?  (Currentiy.  according  to  37 
CFR  109.  setting  for^  reasons  for 
allowance  is  not  mandatory  on  the 
examiner's  part)  If  so,  in  which  of  the 
following  instances  shoidd  examiners 
be  required  to  set  forth  reasons  for 
alloMrance: 

(a)  in  allowable  patent  applications; 
or 

(b)  when  the  record,  as  a  whole,  is 
unclear  as  to  why  the  patent  ^plication 
is  being  alloMred. 

7.  Do  reasons  for  allowance  recorded 
by  examiners  contain  accurate  and 
precise  interpretations  regarding  the 
novelfy  or  nonobviouseness  of  the 
claims? 

If  not.  please: 

(a)  explain  the  experiences  you  have 
had  that  led  you  to  your  conclusions; 
and 

(b)  identify  what  you  believe  shoidd 
be  included  in  or  omitted  from  an 
examiner's  reasons  for  allowance.     . 

8.  What  wotdd  prompt  an  applicant  to 
comment  on  an  examiner's  statement  of 
reasons  for  allowance? 

9.  If  an  applicant  disagrees  with  an 
examiner's  reasons  for  allowance, 
should  applicant  be  obligated  to 
respond?  U  so,  shoidd  applicant's 
bilure  to  file  a  statement  commenting 
on  the  examiner's  reasons  for  allowance 
be  deemed  an  admission  that  applicant 
acquiesces  to  the  reasoning  of  the 
examiner?  (Currentiy,  pursuant  to  37 
CFR  1.109,  failure  to  comment  on  the 
reasons  for  allowance  does  not  imply 
that  the  patent  applicant  agrees  with  the 
reasoning  of  the  examiner.) 

10.  Is  me  current  practice  of  placing 
applicant's  comments  to  reasons  for 
allowance  in  the  application  file 
without  further  comment  by  the 
examiner  adequate?  If  not.  how  and  why 
should  the  current  practice  be  changed? 

11.  Does  the  present  system  of 
recording  examiner  interviews  by  means 


of  interview  summary  records,  as 
outlined  in  M.P.E.P.  713.04,  provide  a 
complete  record  of  the  substance  of  tiw 
interview?  If  not,  pleese: 

(a)  explain  the  experiences  you  have 
had  that  have  led  you  to  your 
conclusions;  and 

(b)  describe  additional  changes  to  the 
interview  summary  practice  you  believe 
would  be  desirable. 

12.  Should  applicants  be  obligated  to 
record  the  substance  of  every  examiner 
interview,  regardless  of  whether 
reconsideration  is  sought? 

13.  Shoidd  an  examiner  and  applicant 
be  permitted  to  agree  that  a  written 
record  of  the  substance  of  an  interview 
by  the  applicant  is  not  necessary? 

14.  Should  the  PTO  require  that 
tefephonic  and/or  pwsonal  interviews 
between  examiners,  applicants  and 
attorneys  be  taped  by  electronic  devices 
and  transcribed  into  a  written  medium 
to  be  included  in  the  file  wi^per?  If  so, 
please: 

(a)  identify  which  t]rpe  of  interviews 
should  be  recorded  by  electronic 
devices; 

(b)  indicate  whether  transactions 
should  be  distributed  to  applicants; 

(c)  explain  bow  this  should  be 
implemented; 

(d)  identify  who  should  bear  the  cost; 
and 

(e)  discuss  potential  advantages  and 
drawbacks  to  electronic  recording  of 
examiner  interviews. 

In  the  alternative,  should  applicants 
be  permitted  to  request  recording  of 
examiner  interviews  by  electronic 
devices?  If  so.  please: 

(a)  identify  which  type  of  interviews 
applicants  should  be  permitted  to 
request  recording; 

(b)  indicate  whether  transcriptions 
should  be  distributed  to  applicants; 

(c)  explain  how  this  should  be 
implemented; 

(d)  identify  who  should  bear  the  cost; 
and 

(e)  discuss  potential  advantages  and 
drawbacks  to  applicant-requested 
electronic  recording  of  examiner 
interviews. 

B.  Other  Issues 

Parties  may  address  related  matters 
not  specifically  identified  in  the  above 
topics.  If  this  is  done,  parties  are 
requested  to: 

1.  Label  that  portion  of  their 
responses  as  "Other  Issues"; 

2.  Clearly  identify  the  matter  being 
addressed; 

3.  Provide  examples,  when 
appropriate,  that  illustrate  the  matter 
addressed; 

4.  Identify  any  relevant  legal 
authorities  applicable  to  the  matter 
being  addressed;  and 
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5.  Provide  suggestions  regarding  how 
the  matter  should  be  addresised  by  the 
PTO. 

IIL  Goidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearings  must  request  an  opportunity  to 
do  so  no  later  than  November  3,  1997. 
Requests  to  testify  may  be  accepted  on 
the  date  of  the  hearing  if  sitfBcient  time 
is  available  on  the  schedide.  No  one  will 
be  permitted  to  testify  without  prior 
approval. 

2.  Requests  to  testify  must  include  the 
speaker's  name,  affiliation  and  title, 
mailing  address,  and  telephone  number. 
Facsimile  number  and  Internet  mail 
address,  if  available,  should  also  be 
provided.  Parties  may  include  in  their 
request  ah  indication  as  to  whether  the 
party  wishes  to  testify  during  the 
morning  or  afternoon  session  of  the 
hearing. 

3.  Speakers  will  be  provided  between 
five  and  fifteen  minutes  to  present  their 
remarks.  The  exact  amoimt  of  time 
allocated  per  speaker  will  be 
determined  after  the  final  number  of 
parties  testifying  has  been  determined. 
All  efforts  will  be  made  to  acconunodate 
requests  for  additional  time  for 
testimony  presented  before  the  day  of 
the  hearing. 

4.  Speakers  may  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings.  These 
remarks  should  be  provided  no  later 
than  November  25. 1997. 

5.  Speakers  must  adhere  to  guidelines 
established  for  testimony.  These 
guidelines  will  be  provided  to  all 
speakers  on  or  before  November  11, 
1997.  A  scbedide  providing 
approximate  times  for  testimony  will  be 
provided  to  all  speakers  the  morning  of 
the  day  of  the  hearing.  Speakers  are 
advised  that  the  schedule  for  testimony 
will  be  subject  to  change  during  the 
course  of  the  hearings. 

IV.  Guidelines  for  Written  Comments 

Written  comments  should  include  the 
following  information: 

1.  Name  and  affiliation  of  the 
individual  responding: 

2.  If  applicable,  an  mdication  of 
whether  comments  offered  represent 
views  of  the  respondent's  organization 
or  are  the  respondent's  personal  views; 
and 

3.  If  applicable,  information  on  the 
respondent's  organization,  including  the 
type  of  organization  (e.g.,  business, 
trade  group,  university,  or  non-profit 
organization)  and  respondent's  position, 
including  type  of  experience  (e.g., 
attorney  handling  prosecution  and/or 


patent  litigation,  patent  agent 
prosecuting  patent  applications,  or 
judge  deciding  patent  issues). 

Ii  possible,  parties  offering  testimony 
or  Moitten  comments  should  provide 
their  comments  in  machine-readable 
format.  Such  submissions  may  be 
provided  by  electronic  mail  messages 
sent  over  the  Internet,  or  on  a  3.5" 
floppy  disk  formatted  for  use  in  either 
a  K4acintosh  or  MS-DOS  based 
computer.  Machine-readable 
submissions  should  be  provided  as 
unformatted  text  (e.g.,  ASCII  or  p^in 
text),  or  as  formatted  text  in  one  of  the 
following  file  formats:  Microsoft  Word 
(MacintMh,  DOS,  or  Windows  versions) 
or  WordPerfect  (Macintosh,  DOS,  or 
Windows  versions). 

Information  that  is  provided  pursuant 
to  this  notice  will  be  made  part  of  a 
public  record  and  may  be  available  via 
the  Internet.  In  view  of  this,  parties 
should  not  provide  information  that 
they  do  not  wish  to  be  publicly 
disclosed  or  made  electronically 
accessible.  Parties  who  would  like  to 
rely  on  confidential  information  to 
illustrate  a  point  are  requested  to 
summarize  or  otherwise  provide  the 
information  in  a  way  that  will  permit  its 
public  disclosure. 

Dated:  September  16, 1997. 
Bmce  A.  Lehman, 

Assistant  Secretary  ofCommenx  and 
Commissioner  of  Patents  and  Tiademarka. 
IFR  Doc.  97-25068  Filed  9-19-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Futures 
Contracts  in  Com  and  Soybeans; 
Proposed  Order  To  Change  and  To 
Supplement  Proposal 

AGBCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of,  and  Request  for 

Public  Comment  on.  Proposed  Order  to 

Chicago  Board  of  Trade  to  Change  and 

to  Supplement  Chicago  Board  of  Trade 

Proposal  on  Delivery  Specifications. 

SUMMARY:  The  Commodity  Futiires 
Trading  Commission  ("Commission") 
has  issued  a  Proposed  Order  to  the 
Board  of  Trade  of  the  Qty  of  Chicago 
("CBT").  under  Section  5a(a)(10)  of  the 
Commodity  Exchange  Act  ("Act"),  7 
U.S.C  7a(aKlO).  to  Change  and  to 
Supplement  its  Proposal  regarding  the 
delivery  terms  of  the  CBT  com  and 
soybean  fiitxires  contracts.  The  CBT 
proposal  was  submitted  in  response  to 
a  December  19, 1996,  notification  to  the 
CBT  by  the  Commission  that  the  CBT 


com  and  soybean  futmres  contracts  no 
longer  accomplish  the  objectives  of  that 
section  of  the  Act.  The  Commission  in 
its  Proposed  Order,  proposes  to  change 
and  to  supplement  the  CBT  proposal  for 
its  soybean  futures  contract  by:  i) 
retaining  the  Toledo,  Ohio,  switching 
district  as  a  delivery  location;  ii) 
retaining  St.  Louis-East  St.  Lotus- Alton 
as  a  delivery  location  for  shipping 
stations;  and  iii)  mtdung  soybeans  from 
the  Toledo  delivery  location  deliverable 
at  contract  price  and  from  all  other 
locations  at  a  premium  over  contract 
price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau 
Tariff  No.  7  rate  applicable  to  that 
location  and  the  rate  applicable  to 
Chicago,  Illinois,  with  Chicago  at 
contract  price.  The  Commission,  with 
respect  to  the  CBT  com  contract,  is 
proposing  to  make  com  bom  shipping 
locations  on  the  northern  Illinois  River 
deliverable  at  a  premium  over  contract 
price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau 
Tariff  No.  7  rate  applicable  to  that 
location  and  the  rate  applicable  to 
Chicago,  Illinois,  with  Chicago  at 
contract  price.  With  respect  to  both  the 
CBT  com  and  soybean  fiitures  contracts, 
the  Commission  also  proposes  to  change 
and  to  supplement  the  proposed 
contingency  plan  for  alternative 
delivery  procedures  when  traffic  on  the 
northem  Illinois  River  is  obstructed  and 
to  eliminate  the  $40  million  minimiun 
net  worth  eligibilify  requirement  for 
issuers  of  shipping  certificates.  Finally, 
the  Commission  is  proposing  to 
disapprove  the  proposed  terms  of  the 
July  and  December  1999  com  futures 
contracts  and  the  July  and  November 
1999  soybean  futures  contracts  and  is 
proposing  to  apply  the  changes  and 
supplements  described  above  to  such 
contracts  under  sections  5a(a)(10), 
5a(a)(12),  and  8a(7)  of  tfie  Act. 

The  Commission  has  determined  that 
publication  of  the  Proposed  Order  for 
public  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comment  must  be  received  by 
October  22, 1997.  •    ^ 

ADDRESSES:  Conunents  shoidd  be 
mailed  to  the  Commodity  Futtuea 
Trading  Commission,  Three  Lafayette 
Centre,  1155  2l8t  Street,  N.W., 
Washington.  D.C.  20581,  attention: 
Office  of  the  Secretariat:  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  at 
[secretaryOcftc.gov].  Reference  should 
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be  made  to  "Proposed  Order — Com  and 
Soybean  Delivery  Points." 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mielke,  Acting  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Conmiodity  Futures 
Trading  Conunission,  Three  Lafayette 
Centre,  1155  21st  Stiwt,  N.W., 
Washington,  D.C.  20581.  (202)  418- 
5260,  or  electronically^  Mr.  Architzel  at 
[PArchitzeldcftc.gov]. 

SUPPLEMENTARY  INFORMATION:  Section 
5a(a)(10)  of  the  Act  provides  that  as  a 
condition  of  contract  market 
designation,  boards  of  trade  are  required 
to: 

Permit  the  delivery  of  any  commodity,  on 
contracts  of  sale  thereof  for  future  delivery, 
of  such  grade  or  grades,  at  such  point  or 
points  and  at  such  quality  and  locational 
price  differeatials  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement  of 
such  commodity  in  interstate  commerce.  If 
the  Commission  after  investigation  finds  that 
the  rules  and  regulations  adopted  by  a 
contract  market  permitting  delivery  of  any 
commodity  on  contracts  of  sale  thereof  for 
future  delivery,  do  not  accomplish  the 
objectives  of  this  subsection,  then  the 
Commission  shall  notify  the  contract  market 
of  its  finding  and  afford  the  contract  market 
an  opportunity  to  make  appropriate  changes 
in  su(^  rules  and  regulations.  If  the  contact 
market  within  seveaty-five  days  £uls  to  make 
the  changes  which  in  the  opinion  of  the 
Commission  are  necessary  to  accomplish  the 
objectives  of  this  subsection,  then  the 
Commission  after  granting  the  contract 
market  an  opportunity  to  be  heard,  may 
change  or  supplement  such  rules  and 
regulations  of  the  contract  market  to  achieve 
the  above  objectives  •  •  • 

The  Commission,  on  September  15, 
1997,  issued  a  Proposed  C^er  tmder 
section  5a(a)(10)  of  the  Act  to  change 
and  to  supplement  the  proposal  of  the 
CBT  relating  to  the  delivery 
specifications  of  the  com  and  soybean 
futures  contracts.  That  proposal  was 
submitted  in  response  to  prior 
Commission  notification  to  the  CBT  that 
its  futures  contracts  for  com  and 
soybeans  no  longer  were  in  compliance 
with  the  requirements  of  section 
5a(a)(10)  of  the  Act  The  text  of  the 
Proposed  Order  is  set  forth  below. 

In  the  Matter  of  the  Section  5a(a)(10) 
Notification  to  the  Board  of  Trade  of  the  City 
of  Chic^o.  Dated  December  19, 1996, 
Regarding  Delivery  Point  Specifications  of 
the  Com  and  Soybean  Futures  Contracts. 

Dated:  Septemlwr  15, 1997. 

Proposed  Order  of  the  Commodity  Futures 
Trading  Commission  to  Cliange  and  to 
Supplement  Proposed  Rules  of  the  Board  of 
Trade  of  the  City  of  Chicago,  Submitted  for 
Commission  Approval  in  Response  to  a 
Section  5a(aKlO)  Notice  Relating  to  Futures 
Contracts  in  Com  and  Soybeans. 


The  Commodity  Futures  Trading 
Commission  (CFTC  or  Commission) 
hereby: 

(1)  proposes  imder  section  5a(a)(10)  of 
the  Commodity  Exchange  Act  (Act)  to 
change  and  to  supplement  the  proposed 
delivery  specifications  of  the  Board  of 
Trade  of  the  Qty  of  Chicago  (CBT) 
soybean  futures  contract  by  making  all 
changes  to  such  rules  and  regulations  as 
requfred  to  effect  the  following: 

1.  retaining  the  Toledo,  Ohio, 
switching  district  as  a  delivery  location; 

ii.  retaming  St  Louis-East  St.  Louis- 
Alton  as  a  delivery  location  bx  shipping 
stations;  and 

iii.  making  soybeans  from  the  Toledo 
delivery  location  deliverable  at  contract 
price  and  making  soybeans  from 
shipping  locations  within  the  St  Louis- 
East  St  Louis- Alton  and  the  northem 
Illinois  River  delivery  locations 
deliverable  at  a  premium  over  contract 
price  of  150  percent  of  the  diffarence 
between  the  Waterways  Freight  Bureau 
Tariff  No.  7  rate  applicable  to  that 
location  and  the  rate  applicable  to 
Chicago,  Illinois,  with  Chicago  at 
contract  price; 

(2)  proposes  imder  section  5a(a)(10)  of 
the  Act  to  change  and  to  supplement  the 
proposed  delivery  specifications  of  the 
CBT  com  futures  contract  by  making  all 
changes  to  such  rules  and  regulations  as 
required  to  make  com  from  shipping 
locations  on  the  northem  Illinois  River 
deliverable  at  a  premium  over  contract 
price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau 
Tariff  No.  7  rate  applicable  to  that 
location  and  the  rate  applicable  to 
Chicago,  Illinois,  with  Chicago  at 
contract  price; 

(3)  proposes  under  section  5a(a)(10)  of 
the  Act  to  change  and  to  supplement  the 
proposed  CBT  contingency  plan  for 
alternative  delivery  when  river  traffic  is 
obstructed  by  reducing  the  continuous 
period  of  locji  closure  which  triggers 
application  of  the  plan's  special 
procedures  from  the  45  days  proposed 
to  15  days,  by  eliminating  the  condition 
which  triggers  the  contingency  plan  that 
notice  of  the  lock  closure  must  have 
been  given  six-months  prior  to  such 
closure,  by  making  the  contingency  plan 
applicable  whenever  a  majority  of 
shipping  stations  within  the  northem 
Illinois  River  delivery  area  are  affected 
by  closure  of  any  lock  or  locks  and  by 
rhanging  the  di£forential  from  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  as  ptopoeed  to 
150  percent 

(4)  proposes  imder  sections  5a(aKlO) 
and  15  of  the  Act  to  change  and  to 
supplement  the  proposed  CBT  com  and 
soybean  futures  contracts  by  eliminating 
the  $40  million  Tninimiiin  net  worth 


eligibility  requirement  for  issuers  of 
shipping  certificates;  and 

(5)  proposes  to  disapprove  imder 
sections  5a(aKlO),  5a(a)(12),  and  IS  of 
the  Act  and  Commission  rule  1.41(b)  the 
terms  of  the  July  and  December  1999 
com  futures  contracts  and  the  July  and 
November  1999  soybean  futures 
contracts  and  proposes  to  apply  the 
changes  and  supplements  descritied 
above  to  such  contracts  under  sections 
5a(aKlO),  5a(a)(12),  and  8a(7). 

The  complete  text  of  the  revisions 
proposed  hy  the  Commission  to  the 
proposed  CBT  rules  appears  in 
attachment  1  of  this  Order. 

The  Commission,  as  detailed  below, 
bases  these  proposed  actions  on  its 
finding  that  the  response  of  the  CBT  to 
the  section  5a(a)(10)  notification  relating 
to  its  com  and  soybean  futures  contracts 
does  not  meet  the  requirements,  or 
accomplish  the  statutory  objectives,  of 
that  section  and  also  violates  section  15 
of  the  Act  The  Commission's 
determination  is  based  upon:  (1)  the 
inadequate  amount  of  deliverable 
supplies  of  soybeans  available  under  the 
proposed  contract  terms  in  the  delivery 
area  as  proposed;  (2)  the  failure  of  the 
proposed  com  and  soybean  contracts  to 
include  necessary  locational 
differentials;  (3)  the  failure  of  the 
proposed  com  and  soybean  contracts  to 
provide  an  adequate  ru\p  for  alternative 
deliveries  if  river  transportation  is 
obstructed;  and  (4)  the  substantial 
impediment  to  eligibility  for  issuing 
com  and  soybean  shipping  certificates 
imposed  by  the  $40  million  net  worth 
requirement 

Specifically,  imder  the  CBT  proposal, 
the  amount  of  deliverable  supplies  of 
soybeans  during  the  critical  summer 
delivery  months  of  July,  August  and 
September  fails  to  meet  the  minimum 
level  that,  in  the  opiruon  of  the 
Commission,  is  necessary  to  tend  to 
prevent  or  Himiniab  price  manipulation, 
market  congestion,  or  the  abnormal 
movement  of  soybeans  in  interstate 
commerce.  The  gross  amount  of 
potentially  deliverable  supplies 
historically  has  failed  to  reach  the 
minimum  level  on  a  significant  ntunber 
of  occasions  during  the  past  11  years  the 
Commission  has  examined.  Moreover, 
oa  those  occasions  when  the  gross 
amount  of  potentially  deliverable 
supplies  did  exceed  that  minimum 
level,  it  frequentiy  did  so  only  because 
of  supplies  available  at  the  Chicago/ 
Bums  Harbor  (Chicago)  delivery  point, 
the  continuing  decline  of  which 
precipitated  the  section  5a(a)(10) 
notffication  in  the  first  instance.  This 
inadequacy  is  further  heightened  when 
appropriate  downward  adjustments  are 
noade  to  reflect  only  that  portion  of  the 
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groM  deliverable  supply  wbicb  would 
likely  be  available  for  futures  deliveries. 
Tbus,  gross  deliverable  supplies  would 
be  dimini.shed  by  the  effects  of  the 
proposed  three-day  barge  queuing  rule, 
prior  commercial  commitments  of 
available  stocks,  the  lack  of  locational 
price  differentials,  and  the  unjustifiably 
high  ffnancial  eligibility  requirements. 
The  frequent  interruptions  in  baige 
transportation  on  the  northern  Illinois 
River  due  to  lock  closings  and  weether 
conditions  also  create  foreseeable 
disruptions  to  deliverable  supplies 
under  the  CBT  proposal.  The 
inadequacy  of  deliverable  supplies  of 
soybeans  under  the  CBT  proposal 
reqiures  the  retention  of  the  CBT's 
current  delivery  points  at  Toledo  and  St. 
Louis,  where  additional  delivoable 
supplies  would  be  available. 

The  Commission  does  not  find  that 
available  deliverable  supplies  of  com 
imder  the  CBTs  proposal  are 
inadequate  under  section  5a(aKlO)  so  as 
to  require  additional  delivery  points. 
However,  the  adequacy  of  com  supplies 
cannot  be  accurately  and  fully 
ascertained  until  after  there  is  a  history 
of  deliveries  occurring  under  the 
proposal.  To  the  extent  that  in  operation 
the  proposal  results  in  inadequate 
deliverable  supplies  of  com,  the 
Commission  will  reconsider  the  need  to 
require  additional  delivery  points  for 
the  com  contract.  To  that  end,  the 
Commission  directs  the  CBT  to  report 
on  the  experience  with  deliveries  and 
expiration  performance  in  the  com 
futures  contract  on  an  anmml  basis  for 
a  five-year  period  after  contract 
expirations  begin  under  the  revised 
contract  terms. 

Neither  the  CBT  proposal  for 
soybeans  nor  its  proptMal  for  com 
provides  for  locational  price 
difbrentials  among  spatially  separated 
delivery  points,  as  section  5a(a)(10)  of 
the  Act  requires.  In  addition  to  tending 
to  reduce  deliverable  supplies,  the  lack 
of  locational  price  differentials  • 

reflecting  the  difforentials  in  the 
underlying  cash  markets  for  com  and 
soybeans  would  render  the  futures 
contracts  susceptible  to  price 
manipulation,  market  congestion,  and 
the  abnormal  movement  of  the 
commodities  in  interstate  commerce.' 

In  addition,  the  proposed  contingency 
plan  providing  for  alternative  delivery 


■  Tha  Utk  of  locabonal  price  diflarentiak  not 
only  violates  section  5a(a)(10)  of  the  Act.  but  also 
ia  contrary  to  Commiasion  Guideline  No.  1  and  the 
CoamUaaian's  policy  on  differential*.  See.  CFTC 
GuMieUnaNo.  1, 1 7  CFR  part  5.  appendix  A:  and 
Memorandum  from  Mark  Powers.  Oiief  Economist 
to  Che  Commisaion.  dated  March  22, 1977.  (1977), 
adopted  by  the  Oommiaaion  a(  ita  raeetins  of  Mav 
3.  l»77.  ' 


procedures  when  river  traffic  is 
obstructed  violates  the  provisions  of 
section  5a(a)(10).  By  requiring  lengthy 
advance  notice  of  a  river  obstruction 
before  the  contingency  plan  applies,  by 
limiting  the  contingency  plan  only  to 
instances  of  river  obstructions  south  of 
the  delivery  area,  and  by  specifying  a 
difEsrential  that  does  not  conform  to  the 
differential  proposed  by  the 
Commission,  the  propoised  plan  fails  to 
diminish  the  potential  for  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  the  commodities 
in  interstate  commerce. 

Finally,  in  addition  to  its  likely 
detrimental  effect  on  the  amount  of 
available  deliverable  supplies  on  the 
contracts,  the  proposed  $40  million  net 
worth  eligibility  requirement  for  issuera 
of  shipping  certificates  poses  a 
significant,  unnecessary,  and  unjustified 
barrier  to  entry  to  those  wishing  to 
participate  as  issuers  of  shipping 
certificates  on  the  contracts  in  violation 
of  section  15  of  the  Act  This  proposed 
$40  million  net  worth  requirement  is  in 

addition  to  other  minimuiTi  finanrjfll 

requirements  that  shipping  certificate 
issuers  must  meet,  including  minifnnm 
working  capital  of  $2  million,  a  bond  or 
other  financial  guarantee  equal  to  the 
full  market  value  of  all  outstanding 
shipping  certificates,  and  a  limitation  on 
the  value  of  outstanding  certificates  an 
issuer  may  issue  to  25  percent  of  the 
issuer's  net  worth.  Those  requirements 
are  fully  adequate  to  ensure  the 
financial  ability  of  issuers  to  perform 
their  responsibilities  under  the 
contracts.  The  burden  imposed  by  the 
additional  $40  million  net  worth 
requirement  on  those  otherwise  eligible 
to  participate  in  the  contract  as  shipping 
certificate  issuers  would  not  only  be 
unnecessary,  but  would  act  as  a 
significant  barrier  to  participation  as  an 
issuer  and  would  preserve  a  high  level 
of  concentration  among  issuera. 

Accordingly,  as  provided  under 
section  5a(a)(10)  of  the  Act,  the 
Commission  hereby  notifies  the  CBT 
that  it  will  have  an  opportunity  to  be 
heard  on  this  proposed  Order  by  the 
Commission.  To  that  end,  the 
Commission  will  convene  a  public 
hearing  at  its  Washington,  D.C.,  oCBce, 
on  October  15. 1997,  beginning  at  1:00 
p.m.  (or  at  an  earlier  date  if  the  CBT 
requests),  in  order  to  provide  the  CBT 
with  an  opportimity  to  appear  before  the 
Commission  to  make  an  oral 
presentation  regarding  the  matten 
raised  in  this  proposed  Order.  The 
Commission  will  also  accept  written 
comments  from  the  CBT  on  the 
proposed  Order  on  or  before  the  date  of 
the  hearing. 
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The  Commission's  conclusions,  as 
discussed  in  greater  detail  below,  are 
supported  by  factual  analyses  made  by 
the  CFTC  staff  and  by  a  large  number  of 
well-informed  written  conunents 
submitted  to  the  Commission  by 
commercial  usera  of  the  com  and 
soybean  futures  contracts  and  by  other 
interested  persons.  The  Commission 
also  analjrzed  the  docimientary  evidence 
submitted  by  the  CBT  and  other 
commenters  in  support  of  the  CBT 
proposal.  In  addition,  the  CBT  and  other 
interested  membera  of  the  public 
presented  oral  and  written  comments  to 
the  Commission  during  an  open  meeting 
of  the  Conunission.  Written  and  oral 
comments  received  were  reviewed  by 
the  Commission  and  were  considered  by 
the  Conunission  in  arriving  at  its 
conclusions. 

L  The  Section  5a(aKlO)  Prvoeediiig 

The  Commission,  by  letter  dated 
December  19, 1996,  commenced  this 
proceeding  by  issuing  to  the  CBT  a 
notification  under  section  5a(a)(10)  of 
the  Act  finding  that  the  delivery 
specifications  of  its  com  and  soybean 
futures  contracts  no  longer  accomplish 
the  statutory  objectives  of  "permit(ting] 
the  delivery  of  any  commodity  *  •  •  at 
such  point  or  points  and  at  such  quality 
and  locational  price  difiierentials  as  will 
tend  to  prevent  or  diminish  price 
manipulation,  maiket  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce."  Letter  of 
December  19,  1996,  to  Patrick  Arbor 
from  the  Commission.  61  FR  67998 
(December  26, 1996)  (section  5a(a)(10) 
notification).  The  section  5a(a)(10) 
notification  detailed  long-term  trends  in 
the  storage,  transportation  and 
processing  of  com  and  so)rbeans,  related  - 
those  trends  to  changes  in  cash  market 
conditions  at  the  CBT  delivery 
locations,  and  analyzed  the  lack  of 
consistency  between  the  cash  market  for 
these  commodities  and  the  delivery 
provisions  of  these  contracts.  Id., 
68000-68004. 

The  section  5a(a)(10)  notification  also 
recounted  the  CBT's  failure  over  the  last 
25  yean  adequately  to  address  these 
structural  problems  with  the  contracts. 
As  noted  in  the  section  5a(a)(l0) 
notification,  section  5a(aHlO)  was  itself 
expressly  added  to  the  Act  in  1974  after 
a  number  of  apparent  manipulations 
and  problem  liquidations  involving  the 
CBT  grain  contracts.  Id.  66005.  In  July 
1989  an  emergency  action  was  required 
relating  to  CBTs  soybean  contract 
because  of  a  commercial  trader's 
holding  of  futures  positions  which 
exceeded  the  total  amount  of  soybeans 
that  could  be  delivered  at  the  contract's 
delivery  points.  By  1991  several  major 


studies  had  been  completed 
demonstrating  the  inadequacy  of  the 
CBT's  delivery  points.  Nevertheless,  the 
CBT's  response  to  these  problems  was 
limited.  Id.  68006.  As  the  Commission 
noted  in  the  section  5a(a)(10) 
notification,  when  in  1992  it  approved 
certain  changes  proposed  by  the  CBT  to 
address  these  problems,  the 
Commission  cautioned  that  the  CBTs 
response  was  merely  a  short-term 
palliative,  and  the  Commission  urged 
the  CBT  to  consider  actively  more 
significant  contract  changes.  Id.  68007. 

Only  three  yeara  later,  three  of  the 
existing  six  Qiicago  warehouses  regular 
for  delivery  ceased  operations,  a 
symptom  of  the  serious,  fundamental 
problems  with  the  contracts'  delivery 
specifications.  At  the  urging  of  the 
Commission,  the  CBT  formed  a  special 
task  force  to  address  the  delivery 
problems.  That  task  force  took  a  year 
developing  proposed  changes  to  the 
contracts'  specifications  which  were 
modified  by  the  CBT's  board  of 
directors.  The  modified  proposal  was 
then  defeated  by  a  vote  of  the  CBT 
membenhip  on  October  17, 1996. 

SubsequenUy,  on  December  19, 1996, 
after  an  additional  Chicago  delivery 
warehouse  stopped  accepting  soybeans 
and  com  in  late  October  1996,  the 
Commission  formally  commenced  this 
proceeding  under  section  5a(a)(10)  of 
the  Act.  The  section  5a(a)(10) 
notification  found  that  the  CBT  com 
and  soybean  futures  contracts  no  longw 
met  the  reqidrements  of  that  section  of 
the  Act  and  notified  tiie  CBT  that  it  had 
untU  March  4, 1997,  the  statutory  period 
of  75  days,  to  submit  for  Commission 
approval  proposed  amendments  to  the 
contracts'  delivery  specifications  to 
bring  them  into  compliance  with  the 
Act  Neither  the  CBT  nor  the  nearly  700 
comments  filed  with  the  Commission 
regarding  the  CBT  proposal  have 
challenged  the  fiactual  basis  for  the 
December  notification,  and  indeed,  both 
the  CBT  and  many  commoitera  have 
acknowledged  the  correctness  of  that 
Commission  action. 

The  CBT,  on  April  16. 1997, 
submitted  its  response  to  the  section 
5a(a)(10)  notification  in  the  form  of 
proposed  exchange  rule  amendments.^ 


2  While  the  CBT  labeled  its  submission  of  the 
propoaed  rule  amendments  as  having  been  made 
punnant  to  section  5a(a)(12).  as  well  as  section 
5a(a)(10),  of  the  Act,  the  Commission  is  applying  ita 
specific  authority  and  procedures  set  forth  in 
aection  5a(aMlO)  with  regard  to  its  consideration  of 
the  CBTs  submiaaion. 

Section  Sa(aXl2)  of  the  Act  provides  that  "the 
Commission  shall  disapprove  after  appropriate 
notice  and  opportunity  for  bearing  any  such  rule 
which  the  Commission  determines  at  any  time  to  . 
be  in  violation  of  the  provisions  of  this  Act  or  tha 
fogulatioiu  of  the  Commisaioa."  In  addition. 


Previously,  the  Commission  had 
published  the  substance  of  the  proposed 
amendments  in  the  Federal  Regiater  for 
a  15-day  comment  period.^  62  FR  12156 
(March  14. 1997).  In  response  to 
requests  for  additional  time  to  comment 
on  the  proposal,  the  Commission  on 
April  24, 1997,  extended  the  comment 
period  until  June  16, 1997.  62  FR  1992.'* 
The  CBT  requested  the  opportunity  to 
appear  before  the  Commission  "to 
addresft  issues  that  have  been  generated 
during  the  comment  period."  ^  The 
Commission  granted  the  CBT's  request 
(62  FR  29107  (May  29, 1997)),  holding 
a  public  meeting  on  June  12,  1997,  to 
accept  oral  and  written  statements  by 
the  CBT  and  interested  membera  of  the 
public.  The  participants  represented  a 
cross-section  of  views,  both  bvoring 
and  opposing  the  CBT  proposal.^ 


aection  8a(7)  of  the  Act  empowers  the  Commission 
to  alter  or  to  supplement  exchange  rulea  as 
necessary  or  appropriate  "to  insure  fair  dealing  in 
csmmodities  traded  for  future  delivery  on  such 
contract  market"  Such  chai|ges  or  alterations  may 
address  contract  terms  or  conditions,  among  other 
matters. 

The  Commission  is  exercising  its  authority  under 
section  5a(a)(10)  of  the  Act  to  change  and  to 
supplement  the  CBT  proposals.  Nevertheless,  the 
Commission,  for  the  reasons  detailed  below, 
necessarily  also  finds  that  the  CBT  proposal  must 
be  disapproved  under  section  5a(a)(12)  of  the  Act 
as  being  inconsistent  with  the  requirements  of 
sections  5a(aXlO),  8a(7)  and  15  of  the  Act  and  must 
be  altered  and  supplemented  under  section  8a(7)  of 
the  Act 

>On  March  4, 1997,  the  CBT  had  notified  the 
Commission  that  its  Board  bad  authorized  the 
submission  of  the  proposed  amendments  to  the  CBT 
membaiship  for  a  formal  vote.  On  April  15, 1997. 
the  CBT  membership  voted  in  favor  of  the  propoaed 
amendments,  and  the  CBT  formally  submitted  them 
for  Commission  review  the  next  day. 

*Also  on  April  24, 1997,  the  CBT  informed  the 
Commission  by  letter  that  it  would  the  next  day  list, 
or  relist,  for  trading  the  July  and  December  1999 
com  futures  contract  months  and  the  July  and 
November  1999  soybean  futures  contract  months. 
By  letter  dated  May  2,  1997,  the  Commission 
notified  the  CBT  that  the  listing  or  relisting  of  these 
contract  months  "is  not  legally  authorized  at  the 
present  time,"  that  the  Commission  "reserves  all  of 
its  authority  under  sections  Sa(aXlO),  Sa(aXl2)  and 
8a(7)  of  the  Act  to  approve,  disapprove, 
supplement,  or  modify  the  proposed  delivety 
specifications  of  the  CBT  com  and  soybeans  futures 
contract  and  to  apply  that  determination  to  tba(ae] 
*  *  *  trading  months,"  and  that  the  CBT  "must 
notiiy  all  market  participants  that  the  Commiaskio 
has  not  mpptoved  the  lining  of  these  contiact 
moDtba." 

'The  Commission  received  close  to  700 
comments  on  the  CBT's  proposal,  the  largest 
number  of  comments  ever  received  by  tha 
Commission  on  any  issue  before  it  The  vast 
majority  of  the  comments  were  opposed  to  the  CBT 
propoaal  for  a  variety  of  reasons.  Many  of  the 
comments  were  well  reasoned  and  contained 
valuable  factual  information  and  data  which  wars 
important  supplements  to  the  information  provided 
by  the  CBT  in  its  submission. 

*Both  written  and  oral  statements  in  coimectiaa 
with  the  meeting  were  submitted  to  the 
Commission  for  inclusion  in  the  record  and,  along 
with  a  transcription  of  the  meeting,  have  been 
entered  into  the  Commission's  comment  filtt. 


n.  The  CBT  Proposal  Respmiding  to  the 
Section  5a(aMlO)  Notification 

In  correspondence  dated  April  16, 
1997,  the  CBT  responded  to  the  section 
5a(a)(10)  notification  by  submitting 
proposed  amendments  to  the  terms  and 
conditions  of  its  com  and  soybean 
futures  contracts  for  Commission 
review.  The  data  submitted  by  the  CBT 
to  justify  its  proposal  were  inadequate 
to  permit  a  determination  of  whemer 
the  proposal  met  the  requirements  of 
section  5a(aKlO)  of  the  Act  and 
contained  certain  flaws.''  Thmefore,  tha 
Commission  was  required 
independently  to  collect  and  to  analyze 
the  data  necessary  for  a  proper  analysis 
of  the  CBTs  proposal.  The  CBT 
supplemental  its  original  submission 
on  more  than  one  occasion — most 
recentiyon  August  25, 1997. 

The  CBT's  proposal  would  replace  the 
existing  delivery  system  involving 
delivery  of  warehouse  receipts 
representing  stocks  of  grain  in  store  at 
terminal  elevatora  in  C^cago,  Toledo, 
and  St  Louis  with  delivery  of  shipping 
certificates."  The  shipping  certificates 
would  provide  for  com  or  soybeans  to 
be  loaded  into  a  barge  at  a  shipping 
station  located  along  a  153-mile  segment 
of  the  Illinois  River  from  Chicago 
(including  Bums  Harbor,  Indiana)  to 
Pekin,  Illinois.  Delivery  in  Chicago 
would  also  be  permitted  by  rail  or 
vessel.  Delivery  at  all  eligible  locations 
would  be  at  par.  (See  map  below.) 

In  addition  to  being  located  along  tha 
defined  segment  of  tbe  Illinois  River 


Participants  included  a  United  States  Senator  from 
the  State  of  Ohio  (transcript  at  69-75)  and  United 
Stalaa  Kapresentativea  from  the  States  of  Michigan 
(truacript  at  »-14)  and  Ohio  (transcript  at  14-26): 
representatives  of  six  commensal  users  of  the 
contracts  (transcript  at  116-168):  and 
representatives  of  three  producer  associationa 
(transcript  at  189-183).  The  CBT  presented  its 
views  through  the  statemenia  of  fix  petaoos 
(transcript  at  27-29,  36-69). 

7  In  this  regard,  the  Act,  Guideline  No.  1.  and 
Commission  rule  1.41  provide  that  the  Exchange 
must  demonstrate  that  its  propoaed  rule 
amendments  meet  the  requirements  of  the  law. 
When  •rtpjvmttfjm  submissions  fail  to  provide 
sufficient  information  to  permit  the  Commisaioa  to 
make  a  determination,  the  Commission  can  i 
to  consider  a  proposed  amendment  and  can  I 
the  propoaed  rule  for  further  justification.  See,  17 
CFR  1.41(b).  However,  in  this  case  the  Commisaion 
choae  to  supplement  the  CBT  submission  with  its 
own  research  and  to  act  on  the  CBT  propoaaL 

*  A  shipping  certificate  is  a  negotUbto  inatnimant 
that  represents  a  commitment  by  the  iaaiMr  to 
deliver  (i.e.,  load  into  a  barge)  com  or  soybeans  to 
the  certificate  holder,  pursuant  to  terms  specified 
by  the  CBT,  whenever  the  holder  decides  to 
surrender  the  certificate  to  the  issuer.  Unlike  ai 
issuer  of  a  com  or  soyi>ean  warehouse  receipt, 
which  must  have  the  product  in  storage  to  back  tlM 
receipt  an  issuer  of  a  shipping  certificate  would  be 
ible  to  honor  its  delivery  obligation  not  only  from 
ipventories.  but  also  from  anticipated  recatpts  or 
purchases  of  com  or  soybeans  after  the  holdai 
surrenders  the  certificate. 


4^78 


Federal  Register  /  Vol.  62.  No.  183  /  Monday.  September  22,  1997  /  Notices 


and  capable  of  loading  barges,  firms 
eligible  to  issue  shipping  certificates 
would  be  required  to  meet  a  minimum 
net  worth  standard  of  $40  million.  This 
minimum  net  worth  standard  is  not 
applicable  to  the  CBT's  other 
agricultural  futures  contracts  and  would 
be  in  addition  to  the  CBT's  existing 
requirement  of  $2  million  working 
capital  required  of  firms  regular  for 
delivery  of  all  agricultural  products.  The 
proposal  also  would  require  the  issuer 
to  have  a  letter  of  credit  or  other 
guaranteed  credit  instrument 
collateralizing  the  full  market  value  of 
the  issued  certificates  and  would 
establish  limits  on  the  amount  of 
outstanding  shipping  certificates  by 
firm.^  In  addition,  the  proposal  would 


*TbaM  limitations  are:  (a)  for  nottham  Illinois 
River  locations.  30  times  the  registered  daily  barge 
loading  rate;  (b)  a  value  no  greater  than  25%  of  the 
operator's  nat  worth:  and  (c)  for  Oiicago  and  Bums 


impose  requirements  regarding  an 
issuer's  rate  of  loading  barges.  ■<>  Once  a 
shipping  certificate  has  been 
sxirrendered  to  the  issuer,  the  issuer 
would  have  to  begin  loading  product 
within  three  business  days  of  surrender 
and  receipt  of  loading  orders  or  one 
business  day  after  placement  of  the 
certificate  holder's  barge,  whichever  is 
later.  This  loading  would  be  required  to 
take  precedence  over  all  other  barge 
loadings  for  eight  hours  per  day  at  the 
issuer's  loading  facility. 

Shipping  certificate  holders  would  be 
required  to  pay  shipping  certificate 
issuers  a  daily  premium  charge  until  the 


Harbor  locations  only,  the  registered  storage 
capacity  of  the  facility. 

■°Tba  issuer's  registered  daily  rate  of  loading 
shall  be  not  less  than  (a)  for  northern  Illinois  River 
locations,  one  barge  per  day  per  shipping  station 
and  (b)  for  Chicago  and  Bums  Harbor  locations 
only,  throe  barges  par  day  per  shipping  station. 


certificate  is  surrendered.  ■  ■  The  last 
trading  day  for  expiring  com  and 
soybean  futures  months  would  be  the 
business  day  preceding  the  15th 
calendar  day  of  the  delivery  month, 
with  all  deliveries  of  shipping 
certificates  required  to  be  completed  by 
the  second  business  day  following  the 
last  trading  day.  Currently,  the  last 
trading  day  is  the  eighth-to-last  business 
day  of  the  delivery  month,  with  futures 
delivery  of  warehouse  receipts 
continuing  through  the  end  of  the 
month. 

The  CBT's  proposal  wovdd  eliminate 
the  current  delivery  points  on  its  com 
and  soybean  futures  contracts  at  Toledo, 
Ohio,  and  St.  Louis,  Missouri. 

■LUNQ  COOC  «IS1-01-P 


•  ■This  charge  is  'Viooof  one  cant  per  bushel  for 
Chicago  and  "Vioo  of  one  cant  per  bushel  for  issuers 
along  the  northern  Illinois  River. 
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in.  Driirerable  Supplies  of  Soybeuw 
An  Inadequate  Under  Section  5a(aNlO) 

A.  The  Standard  for  Measuring 
Adequacy  ofDelivemble  Supplies 

Pursuant  to  section  5a(aHlO).  the 
Commission  must  assess  whether  the 
CBT  proposal  meets  the  standard  set  by 
that  section  to  "permit  the  delivery 
*   *  •  at  such  point  or  points  and  at 
sxich  •  *  •  locational  price  differentials 
as  will  tend  to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce." 

One  criterion  for  whether  a  delivery 
proposal  meets  the  standards  of  section 
5a(a)(10)  is  whether  the  available 
deliverable  supplies  of  the  commodity 
at  the  delivery  points  specified  are 
adequate  to  prevent  manipulation, 
market  congestion,  and  the  abnormal 
movement  of  the  commodity  in 
interstate  commerce.  As  discussed 
below,  other  aspects  of  a  proposed 
futures  contract  may  violate  section 
5a(a)(10)  by  tending  to  cause  the 
prohibited  results,  but  adequate 
deliverable  supplies  are  a  sine  qua  nan 
for  any  contract  under  section  5a(a)(10). 

The  Commission  believes  that,  to 
meet  the  statutory  requirement  of 
tending  to  prevent  manipulation,  market 
congestion,  or  the  abnormal  movement 
of  a  commodity  in  interstate  commerce, 
a  futures  contract  should  have  a 
deliverable  supply  that,  for  all  delivery 
months  on  the  contract,  is  sufficiently 
large  and  available  to  market 
J)articipants  that  futures  deliveries,  or 
the  credible  threat  thereof,  can  assure  an 
appropriate  convergence  of  cash  and 
futures  prices.  To  prevent  unwarranted 
distortion  of  futures  prices  in  relation  to 
the  cash  market,  the  futures  contract's 
delivery  terms  must  reflect  a  product — 
in  quality,  form,  location,  mode  of 
transportation,  etc. — that  is  readily 
saleable  in  the  cash  market. 

Commission  Guideline  No.  1  (17  CFR 
part  5,  appendix  A)  provides  some 
guidance  with  respect  to  the  adequacy 
of  the  delivery  terms  of  a  futures 
contract.  Guideline  No.  1  requires  that 
exchanges  provide  justification 
concerning  significant  contract  terms — 
particularly  delivery  provisions — for 
new  or  amended  futures  contracts.  This 
justification  should  provide  evidence 
that  the  proposed  contract  terms  and 
conditions  are  in  conformity  with 
practices  in  the  underlying  cash  market, 
that  those  terms  and  conditions  will 
provide  for  a  deliverable  supply  that 
will  not  be  conducive  to  price 
manipulation  or  distortion,  and  that 
such  a  supply  reasonably  can  be 
expected  to  be  available  to  the  short 
trader  and  saleable  by  the  long  trader  at 


its  market  value  in  normal  cash  market 
channels. 

Judging  the  adequacy  of  deliverable 
supply  in  the  context  of  a  section 
5a(a)(10)  proceeding  is  more  important 
than  and  significantly  different  from 
determining  adequacy  in  the  routine 
review  of  applications  for  new  contract 
market  designations.  This  section 
5a(a)(10)  proceeding  involves  contracts 
that  are  known  to  have  very  large  and 
well-established  markets,  a  history  of 
large  trader  positions,  and  a  decades- 
long  history  of  surveillance  problems. 
Indeed,  the  Commission  has  already 
made  an  affirmative  and  unchallenged 
finding  that  the  delivery  provisions  of 
the  ciurent  contracts  violate  the  terms  of 
section  5a(aKlO)  of  the  Act,  and  the 
issue  before  it  is  whether  the  CBT's 
proposal  goes  far  enough  to  cure  the 
illegality  of  the  contracts. 

To  determine  an  appropriate  standard 
for  measuring  the  adequacy  of 
deliverable  supplies  under  the  CBT 
proposal,  the  Commission  has  examined 
separately  for  com  and  soybeans  the 
relationship  between  the  level  of 
deliverable  stocks  and  the  presence  of  a 
price  premium  for  the  expiring  fiitures 
month  over  the  next  futures  month  (a 
price  inverse).  The  presence  of  such  a 
premium  is  an  indication  of  tight 
deliverable  supplies,  potentially 
creating  a  price  distortion.  In  situations 
where  limited  deliverable  supplies  lead 
to  such  a  price  inverse,  futures  contracts 
are  significantly  vulnerable  to  price 
manipulation,  market  congestion,  and 
the  abnormal  movement  of  the 
commodity  in  interstate  commerce 
under  the  terms  of  section  5a(a)(10). 

For  soybeans,  the  Commission's  staff 
analysis  demonstrated  a  consistent 
positive  relationship  between  pfice 
inverses  and  deliverable  stocks  of  less  • 
than  12  million  bushels  (2,400 
contracts).  Price  inversions  occurred  in 
ten  of  the  15  expirations  when 
deliverable  stocks  were  less  than  12 
million  bushels.  This  level  of 
deliverable  stocks  constitutes  four  times 
the  speciilative  position  limit  for  the 
contract  (2,400  contracts),  a  benchmark 
historically  used  by  the  Commission's 
staff  in  analyzing  deliverable  supplies 
for  new  contracts.  ■  ^ 


"The  size  of  th«  largest  loag  position  in  an 
expiring  futures  contract  was  also  found  to  be 
associated  with  price  inverses  when  deliverable 
stocks  were  less  than  2.400  contracts.  Of  the  five 
expirations  in  which  the  largest  long  position  was 
600  contracts  or  less,  price  inverses  occurred  only 
once.  However,  for  the  ten  expirations  in  which  the 
largest  long  position  exceeded  600  contracts, 
inversions  occurred  nine  times.  At  higher  stock 
levels— that  is.  above  the  2.400-contract  level  for 
soybeans — that  relatioiuhip  between  position  size 
and  price  inverses  was  not  observed. 


The  analysis  for  the  corn  market 
found  a  comparable  relationship 
between  price  inverses  and  deliverable 
supplies  at  the  stock  level  of  15  million 
bushels  (3.000  contracts).  Price  invenes 
occurred  in  seven  of  the  ten  com 
expirations  when  deliverable  stocks 
were  less  than  3,000  contracts. ' ^  This 
analysis  supports  using  as  a  measure  of 
an  inadequate  level  of  deliverable 
supplies  under  section  5a(aKlO)  a  level 
below  12  million  bushels  (2,400 
contracts)  for  soybeans  and  below  15 
million  bushels  (3,000  contracts)  for 
com. 

However,  the  history  of  these 
contracts  may  demonstrate  that  a  higher 
level  of  supplies  is,  in  fact,  necessary  to 
protect  against  manipulation.  In 
particular,  an  additional  measure  would 
be  based  on  historic  experience  with 
manipulation  and  price  distortion  in 
these  contracts.  Dining  the  July  1989 
soybean  expiration,  the  Commission 
exercised  its  surveillance  powers  to 
force  the  reduction  of  the  long  fiituires 
position  of  the  Ferruzzi  group  of 
companies,  and  the  CBT  declared  a 
market  emergency  and  ordered  the 
phased  reduction  of  all  positions  above 
a  specified  size.  Both  the  Commission 
and  the  CBT  believed  that  the  position 
of  the  Ferruzzi  group  posed  a  significant 
threat  of  manipulation  and  acted  on  that 
belief.'*  Just  prior  to  the  CBT  emergency 
action,  Ferruzzi's  long  position  in  5ie 
July  1989  soybean  future  was  about  20 
million  bushels  (4,000  contracts).  To    ' 
avoid  a  repetition  of  such  a  situation, 
deliverable  supplies  of  at  least  4,000 
contracts  would  be  necessary. 

In  its  analysis  of  the  adequacy  of  the 
deliverable  supplies  under  the  CBT 
proposal,  the  Commission  has 
considered  both  of  these  measures,  as 
well  as  other  relevant  information. 

B.  The  CBT  Submission  Does  Not 
Demonstrate  That  Its  Proposal  Meets  the 
Statutory  Standard  of  Adequate 
Deliverable  Supplies 

The  CBT  has  failed  to  provide  data 
that  demonstrates  the  adequacy  of 
available  deliverable  supplies.  It 
supports  its  proposal  by  general 
statements  about  production  and 
transactions  in  the  cash  markets  in  the 
vicinity  of  the  delivery  area,  contending, 
for  example,  that  its  proposed  delivery 
area 


■>  In  all  seven  expiraticos  the  largest  loi^  position 
exceeded  600  contracts. 

'*  /Mthough  this  incident  involved  soybean 
futures,  it  was  recognized  to  have  broader 
implications  for  CBTs  grain  contiacU  and  led  to  an 
appraisal  of  the  adequacy  of  the  CBTs  delivery 
terms  generally  for  its  wheat,  com.  and  soybean 
futures  and  to  revisions  to  ail  three  cootracts. 
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*  *  *  is  located  along  more  than  150  miles 
of  the  noitham  Illinois  River,  which  is  one 
of  the  worid't  largest  and  most  active  cash 
grain  markets,  handling  over  500  million 
bushels  of  com  and  soybeans  per  year.  It 
substantially  increases  the  supply  of  grain 
eligible  for  delivery  on  our  futures  contracts 
over  the  current  delivery  system,  thereby 
mtnimiging  the  potential  for  pri(»  distortions 
iinH  manipulation. 
CBT  faly  1, 1997,  submission,  p.  2-2. 

Data  concerning  com  and  soybean 
production  and  handling  in  the  areas 
near  the  delivery  points  are  not  an 
adequate  meastue  of  deliverable 
supplies  tinder  the  contracts  in  light  of 
the  CBT  proposal's  heavy  reliance  on 
barge  delivery  along  the  northern 
Illinois  River  which  involves  product 
primarily  destined  for  the  export 
market  Most  production  and  handling 
of  com  and  soybeans  in  the  vicinity  of 
the  delivery  points  historically  have 
involved  product  destined  for  the 
domestic  market,  and  only  a  portion  of 
that  product  has  traditionally  been 
loaded  on  barges  as  provided  in  the  CBT 
proposal.  Therefore,  the  proper  measure 
of  available  supplies  must  be  based  on 
barge  shipment  data.  To  rely  on 
additional  supplies  currently  destined 
for  the  domestic  market  wotild  be  to 
assume  that  the  futures  contract  would 
divert  those  supplies  to  the  export 
market,  thus  causing  an  abnormal 
movement  in  interstate  commerce 
forbidden  by  section  5a(a)(10). 

The  CBT  argues  that  the  supplies 
available  for  delivery  along  the  northern 
Illinois  River  are  adequate  by  citing  the 
delivery  capacity  of  firms  along  the 
river.  The  CBT  states  that  there  are 
seven  firms  with  a  ctmiulative  daily 
barge  loading  capacity  of  5.5  million 
bushels  of  grain  and  a  30-day  loading 
capacity  of  171.8  million  bushels  of 
grain. >^  (CBT  April  16. 1997,  submission 
at  attachment  4.) 

The  CBT's  reliance  on  the  loading 
capacity  of  firms  in  the  delivery  area  as 
an  indicator  of  adequacy  of  deliverable 
supply  is  misplaced.  As  the  imused 
delivery  capacity  in  Chicago  clearly 
demonstrates,  delivery  capacity  bears 
little  relation  to  the  amount  of 
deliverable  supplies  actually  available 
at  a  particular  location.  The  CBT's 
capacity  measure,  which  is  based  on  its 
proposed  maximtim  limits  on  the 
shipping  station's  ability  to  issue 
shipping  certificates  (30  times  a 


■>  According  to  the  CBT,  the  firms  and  their 
percentage  shore  of  loading  capacity  are:  Archer 
Daniels  Midland  Co..  41  percent:  Continental  Grain 
Ccnnpany,  23  percent:  Cargill,  Inc.,  12  percent; 
Consolidated  Grain  and  Barge,  ten  percent:  Sours 
Grain  Company,  six  (>ercent:  American  Milling 
Company,  six  percent;  and  Garvey  Intematiooal, 
two  percent.  (CBT  April  16, 1997,  submission, 
attactunent  14.) 


Station's  daily  (8-hour)  loading 
capacity),  far  exceeds  the  highest 
observed  level  of  actual  combined 
monthly  com  and  soybean  barge 
shipments  at  the  delivery  points  during 
the  11-year  period  studied,  1986 
through  1996. 

Moreover,  the  CBT  overstated  the 
loading  capacity  related  to  the  contracts 
by  including  the  capacity  of  three  firms 
that  would  not  meet  contract 
requirements,  particularly  the  $40 
million  net  worth  requirement,  to 
qualify  as  shipping  certificate  issuers 
under  the  contracts.  In  doing  so,  it  also 
significantly  understated  the  level  of 
concentration  of  the  proposed  delivery 
system  and  ignored  the  exclusionary 
offset  of  its  $40  million  net  vrorth 
requirement 

The  CBT.  in  its  submission,  also 
provided  inflated  data  on  barge 
shipments.  These  data  significantly 
overstated  the  amoimt  of  barge 
shipments  by  including  shipments  from 
a  certain  part  of  the  Illkiois  River 
outside  of  the  defined  delivery  area  of 
the  contracts.  CBTs  data  also  included 
barge  shipments  by  all  shippers, 
including  those  not  meeting  the 
eligibility  requirements  to  be  issuers  of 
certificates  under  the  contracts  and  thus 
overstated  the  deliverable  amounts 
available  in  that  respect  as  well. 

C.  The  CBT  Proposal  Fails  to  Meet  the 
Minimum  ThrMhold  for  Deliverable 
Supply  for  Soybeans 

1.  Methodology.  The  Commission 
staff  compiled  an  extensive  amount  of 
data  horn  which  the  Commission  could 
estimate  deliverable  supplies.  These 
data  were  assembled  from  information 
supplied  by  the  United  States 
Department  of  Agriculture  (USDA).  the 
Army  Corps  of  Engineers,  the  Coast 
Guard,  grain  merchants,  and  the  CBT. 

The  CBT  proposal  provides  for 
delivery  from  Chicago  by  rail,  vessel, 
and  be^ge  and  along  the  northem 
Illinois  River  by  barge.  The  contracts  are 
essentially  reflections  of  the  export 
market  for  com  and  soybeans,  since  the 
vast  majority  of  com  and  soybeans 
loaded  on  vessels  and  barges  at  Chicago 
and  on  barges  along  the  northem  Illinois 
River  are  destined  for  export  markets. 
While  Chicago  rail  shipments  may  play 
some  role  in  the  domestic  market,  that 
role  has  diminished  so  as  to  be  very 
small. 

The  northem  Illinois  River's 
potentially  available  deliverable  stocks 
for  each  delivery  month  were  estimated 
by  summing  barge  shipments  from 
relevant  points  on  the  northem  Illinois 
River  for  that  month  and  all  subsequent 
months  of  the  same  crop  year  to  and 
including  September,  which  was 


assumed  to  be  the  end  of  the  crop 
year.i^  Since  the  amount  shipped  during 
a  given  month  and  in  each  succeeding 
month  of  the  crop  year  must  have  been 
in  transit  or  in  storage  in  some  location 
tributary  to  the  river  at  the  beginning  of 
the  month,  this  summing  procedure 
provides  an  estimate  of  the  com  and 
soybean  stocks  available  to  the  proposed 
delivery  points  at  the  banning  of  eadi 
delivery  month.*'' 

Because  these  stocks  reflect  the 
quantity  of  soybeans  and  com  actually 
shipped  via  the  northem  Illinois  River, 
they  represent  a  reasonable  and  accurate 
historical  estimate  of  the  quantity  of 
these  commodities  that  were 
economically  available  to  the  proposed 
northem  Illinois  River  delivery  points  at 
prevailing  cash  maii^  price 
relationships.  While  other  supplies  of 
com  and  soybeans  are  in  the  vicinity, 
they  historically  moved  to  other 
demand  centers  rather  than  for  delivery 
into  the  export  market  by  barge 
shipments.  If  the  CBT  contracts  under 
the  proposed  delivery  terms  were  to 
draw  these  supplies  from  their  usual 
destinations  in  the  domestic  market  to 
futures  deliveries,  an  abnormal 
movement  in  interstate  commerce 
would  occur.  Therefore,  such  other 
supplies  should  not  be  considered  in 
determining  the  adequacy  of  potentially 
available  deliverable  supplies. 


'*Com  and  soybeans  are  both  harvested 
beginning  in  September  or  October,  the  beginning 
of  a  new  crop  year.  All  deliveries  of  com  and 
soybeaiu  throughout  the  year  subsequent  to  hanrsst 
are  made  from  stored  supplies.  These  supplies  are 
consumed  over  time,  reaching  their  lowest  level 
over  the  summer  until  the  next  harvest  replenishoa 
the  supply. 

■''To  account  for  the  fact  that  a  portion  of  the  ootn 
and  soybeans  shipped  during  September  may 
include  some  new  crop  supplies  that  are  not 
available  earlier  in  the  crop  year,  the  estimated 
northem  Illinois  River  deliverable  stocks  for 
delivery  months  preceding  Septeml>er  were  reducod 
in  certain  years  to  reflect  the  likelihood  that  part  of 
the  September  shipments  consisted  of  new  crop 
supplies.  The  indicated  reductions  were  made  only 
in  years  where  available  USDA  data  on  harvesdng: 
progress  for  crop-reporting  districts  in  northsm/ 
central  Illinois  and  Illinois  production  data  by 
county  indicated  that  signiGcant  quantities  of  com 
and  soybeans  had  been  harvested  in  September. 
Deliverable  supplies  for  all  months  of  a  given  crop 
year  prior  to  September  were  reduced  by  an  amount 
eqtial  to  50  percent  of  the  September  shipments  (an 
amount  suggested  by  trade  sourt:es)  whenever  the 
quantity  of  new  crop  supplies  available  in 
September  in  those  counties  within  25  milas  of  the 
proposed  northem  Illinois  River  and  Chicago 
delivery  area  exceeded  the  quantity  shipped  during 
the  month.  The  use  of  new  crop  supplies  from 
counties  within  25  miles  of  the  revised  delivery 
points  was  based  on  the  assumption  that  most  new 
crop  supplies  available  early  in  the  harvest  period 
are  likely  to  be  moved  to  the  delivery  points  by 
trucks  moving  relatively  short  distances  from  faaw 
to  avoid  creating  unnecessary  delays  in  harvoslill^ 
In  addition,  trade  sources  indicated  tliot  most 
supplies  that  move  to  the  proposed  ncHtbsm  IlHiinis 
River  delivny  points  are  trucked  from  locatiaaa 
witliin  25  miles  of  these  points. 
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For  Chicago,  potentially  available 
deliverable  supplies  were  estimated  as 
the  sum  of  stocks  available  at  the 
beginning  of  each  delivery  month  plus 
receipts  of  com  or  soybeaiis  during  that 
month.  Receipts  were  included  because 
shipping  certificates  do  not  require  the 
commodity  to  be  in  store  at  the  delivery 
point  Thus,  Chicago  warehouse 
operators  potentially  could  issue 
shipping  certificates  against  stocks  in 
store  at  the  beginning  of  a  delivery 
month  and  against  actual  and/or 
anticipated  receipts  of  com  or  soybeans 
as  welL 

These  potentially  available 
deliverable  supply  estimates  were 
adjusted  to  reflect  the  effect  of  the 
proposed  financial  requirements  on  the 
number  of  firms  that  would  be  eligible 
to  make  delivery  and,  for  Chicago,  the 
proposed  limits  on  the  number  of 
shipping  certificates  that  could  be 
issued  by  those  firms.  The  proposal 
restricts  eligibility  of  issuers  of  shipping 
certificates  to  firms  meeting  a  $40 
million  net  worth  requirement.  This 
eligibility  requirement  would  eliminate 
barge  shipments  made  by  ineligible 
firms  and  likely  would  reduce 
deliverable  supplies  originating  from 
the  proposed  northern  Illinois  River 
delivery  area  by  an  average  of  about  five 
percent  However,  it  is  possible  that  a 
portion  of  the  supplies  that  normally  are 
shipped  by  the  three  firms  not  meeting 


that  eligibility  requirement — although 
by  no  means  all  those  supplies — would 
be  made  available  for  futures  delivery 
by  diversion  of  the  supplies  to  the  four 
eligible  firms.  Accordingly,  the 
Commission  calculated  two  separate 
estimates  of  potentially  available 
deliverable  supplies:  one  excluding 
shipments  made  by  firms  not  eligible  to 
issue  shipping  certificates  on  the 
contract  and  the  second  including  such 
ineligible  firms'  shipments. 

Another  adjustment  was  made  to 
reflect  current  capacity  restraints. 
Because  of  the  recent  closure  of  four  of 
the  six  elevators  in  Chicago,  prior  years* 
data  for  Chicago  were  adjusted  to  reflect 
current  maximum  capacity  levels  in  that 
area. 

Through  this  analysis,  the 
Commission  arrived  at  potentially 
available  gross  deliverable  supplies, 
discussed  below.  As  is  also  described  in 
more  detail  below,  those  amounts  must 
be  reduced  because  of  various 
additional  factors  limiting  the  available 
deliverable  supplies. 

2.  Gross  E)eliverable  Soybean 
Supplies.  E>elivery  months  imder  the 
CBT  proposed  soybean  futures  contract 
include  Jidy,  August,  and  September, 
months  which  are  at  the  end  of  the  crop 
year  and  which  therefore  historically 
reflect  the  lowest  available  supplies.  As 
shown  in  the  following  charts  for 
so3rbeans  attributable  to  the  four  firms 
which  would  be  eligible  to  issue 


shipping  certificates,  gross  deliverable 
supplies  under  the  CBT  proposal 
(Chicago  supplies  plus  northern  Qlinois 
River  supplies)  for  July,  August,  and 
September  do  not  meet  the  minimmn 
level  considered  by  the  Commission  to 
be  required  by  section  5a(a)(10]  of  the 
Act  Specifically,  for  July,  the  total 
deliverable  supply  of  soybeans  was  less 
than  the  2,400-contract  level  in  four  of 
the  11  years  covered  by  the  analysis, 
while  the  4,000-contract  level  was  not 
reached  in  six  of  the  1 1  years.  For 
August,  gross  deliverable  soybean 
supplies  for  the  four  eligible  firms  fell 
below  2,400  contracts  in  five  yeara,  and 
the  4,000-contract  level  was  not  reached 
in  any  of  the  1 1  yoan.  Soybean 
deliverable  supplies  for  the  four  eligible 
firms  in  September  were  less  than  the 
2,400-contract  level  in  seven  of  the  11 
yeara  and  did  not  reach  the  4,000- 
contract  level  on  any  occasion.'*  As 
demonstrated  in  the  follo%ving  charts, 
Chicago  supplies  played  a  critically 
important  role  in  almost  all  instances  in 
which  the  2,400-contract  level  was 
reached  or  exceeded. 

aajjNQ  COOK  asi-01-^ 


*■  A*  shown  in  the  charts  for  thipmant*  by  all 
fiima.  including  those  Bnns  that  would  ba  inaligibia 
to  iacua  cartificatea  undor  tha  CBT  proposal,  tha 
proposal  improved  margiDally  in  that  poas 
deliverable  supplies  for  all  firms  were  laaa  than 
2,400  contracts  in  two  rather  than  four  yaats  for 

July. 


Soybeans  -  Gross  Dellvwable  Supplies  for  July,  August  and 
Ssptsmbsr  for  the  Eligibls  Four  Firms 
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3.  Cross  Deliverable  Com  Supplies.  The  CBT  proposed  com  contract  wrould  include  the  contract  months  of  July 
and  September,  inter  alia.^^  In  the  case  of  com,  the  estimated  gross  deliverable  supplies  for  July  attributable  to  the 
four  eligible  firms  reached  or  exceeded  the  3,000-contract  levels  in  all  years  and  the  4,000-contr8ct  level  in  all  years 
but  one.  However,  gross  deliverable  supplies  of  com  for  the  four  eligible  firms  in  September  fell  below  the  3,000- 
contract  level  in  eight  of  the  11  years  in  the  period  analyzed  and  were  less  than  4,tMX)  contracts  in  nine  years.  The 
gross  deliverable  supply  estimates  for  all  existing  firms  differed  only  slightly  from  the  results  for  the  four  eligible 
firms. 

Com -- Gross  Deliverable  SuppliM  for  July  and  SaptMnber  for  the 
Eligible  Four  Rmns 
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MUnlika  the  aoybean  futures  contract  thare  U  no  August  contract  month  Ualad  far  com. 
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Com  -  Gross  Delivsrable  Supplies  for  July  and  September 
fbrAIIHrms 
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4.  September  New  Crop  Production. 
Although  neither  com  nor  soybeans 
reeched  adequate  minimum  levels  of 
potentially  available  gross  deliver^le 
supplies  for  Septembw,  because 
September  is  a  transition  month 
between  old  and  new  crop,  deliverable 
supply  estimates  based  upon  barge 
shipments  data  for  September  may 
understate  actual  September  deliverable 
supplies.  The  harvest  of  the  new  crops 
in  com  and  soybeans  begins  in 
September,  and  thus,  new  crop 
production  may  be  available  for  delivery 
on  the  September  contracts. 
Accordingly,  the  Commission  also 
calculated  estimates  of  new  crop 
production  of  com  and  soybeans  that 
may  have  become  available  during  the 
month  of  September. 

The  following  table  shows  estimated 
September  new  crop  production  within 
25  miles  (trucking  distance)  of  the 
proposed  delivery  points  for  com  and 
soybeans  derived  from  USDA  data. 
While  these  stocks  might  have  been 
available  for  delivery  during  September, 
the  extent  to  which  this  new  crop 
production  has  already  been  included  in 
the  September  Illinois  River  shipment 
data  shown  above  or  was  already 
committed  to  other  uses,  particiilarly 
processing,  cannot  be  ascertained. 

A  significant  amount  of  com  was 
produced  during  September  in  most 
years  and  potentially  might  augment  to 
some  extent  the  gross  deliverable 
supplies  discussed  above.  However, 
there  were  very  low  levels  of  September 
soybean  production  during  at  least  five 
of  the  11  years  analyzed,  and  even 
taking  September  production  into 
account,  September  soybean  supplies 
fall  below  a  minimum  adequate  level. 
Further,  September  soybean  production 
does  not  in  any  way  supplement  the 
inadequate  gross  deliverable  supplies  of 
soybeans  in  July  and  August. 

The  likelihood  of  price  manipulation 
in  September  may  be  somewhat 
lessened  because  it  is  a  transitional 
month  between  old  and  new  crap  years. 
The  end  of  the  crop  year  generally  is  a 
period  of  low  supplies  and  relatively 
high  prices.  However,  at  harvest 
supplies  are  replenished,  and  the  arrival 
of  these  new  crop  supplies  frequently 
leads  to  lower  prices.  Significant  new 
crop  supplies  usually  become  available 
in  areas  tributary  to  the  northern  Illinois 
River  by  mid  October.  The  incentive  to 
manipulate  prices  of  the  September 
futures  contracts  by  attempting  to  corner 
the  low  remainii.g  old  crop  supplies 
would  be  reduced  by  the  potential 
losses  that  a  manipiUator  might  incur  in 
reselling  the  shipping  certificates  or 
product  obtained  through  September 


deliveries  at  lower  prices  after  the 
arrival  of  new  crop  supplies. 

Under  the  CBT  propcual,  the  use  of 
Illinois  River  shipping  certificates  rather 
than  Chicago  or  Toledo  warehouse 
receipts  to  effect  delivery  might  also 
permit  expanded  deliveries  of  new  crop 
production  under  the  September 
contract  Rather  than  requiring 
movement  of  new  crop  supplies  into  a 
warehouse  at  a  terminal  market  before 
delivery,  as  is  necessary  under  current 
warehouse  receipt  delivery,  the  CBT 
proposal  allows  the  issuance  of 
shipping  certificates  for  locations  much 
closer  to  the  productitm  area  and  for  up 
to  30  days  of  loading  capacity  and  thus 
would  give  issuers  more  opportunity  to 
deliver  new  crop  production.  They  may 
issue  shipping  certificates  on  the  basis 
that  new  crop  supplies  which  are  not 
immediately  in  lutnd  will  be  available 
by  the  time  loading  is  required  under 
the  shipping  certificate. 

The  Commission  considers  the  low 
levels  of  gross  deliverable  supplies  of 
com  in  September  to  be  of  less 
regulatory  concern  than  the  low  levels 
of  soybeuis,  which  extend  throughout 
the  three  summer  months.  Not  only  is 
the  shortage  of  com  supplies  of  brief 
duration,  but  the  fact  that  abundant 
supplies  of  new  crop  production  are 
expected  soon  lessens  the  likelihood 
that  com  shortage  in  that  month  would 
lead  to  the  prohibited  effects  under 
section  5a(aKlO). 

Estimated  Corn  and  Soybean  Pro- 
duction Located  Near  Proposed 
Deuvery  Points  During  Septem- 
ber 

P,000-Bushel  Contract  UnHs] 


Estimated  Seplafnber 

Yov 

production 

Com 

Soybeans 

1968 

15,219 

3.106 

1987  

26.78 

38.056 

1968 

6,354 

2.046 

1969 

2,013 

563 

1990 

2,666 

782 

1991  

41,663 

8.729 

1992  

1,284 

1.3S6 

1993 

644 

29 

1994  

2.800 

6.471 

1995 

2,574 

487 

1996  

1.926 

46 

'The  estimated  production  by  SeplemtMr  30 
of  each  year  was  calculated  by  multiplyHW 
USDA  harvesting  progress  estimates  for  the  iP 
linois  and  Indiana  crop  reporting  districts  tttat 
are  adjacent  to  the  revised  delivery  points  by 
USDA  production  data  for  counties  located 
within  about  25  miles  of  the  proposed  delivery 
points. 

5.  Reductions  From  the  Gross 
Deliverable  Supplies.  Additional  factors 
must  be  considered  which  necessarily 


reduce  the  above  estimates  of  gross 
deliverable  supplies.  These  fectors 
include:  (a)  the  reliance  on  Chicago  as 
a  source  of  deliverable  supplies;  (b)  the 
three-day  barge  queuing  and  priority 
load-out  requirement;  and  (c)  prior 
commercial  commitments  of  available 
supplies.  In  addition,  further  reductions 
must  be  made  from  gross  deliverable 
supplies  resulting  from  the  CBT 
proposal's  lack  of  locational  price 
differentials,  the  $40  milllcm  net  worth  ' 
requirement  for  issuers  of  shipping 
certificates,  and  foreseeable  disruptions 
in  barge  transportation  on  the  Illinois 
River  these  additional  foctors  are 
analyzed  separately  in  later  sections  of 
this  proposed  Order. 

a.  Reliance  on  Chicago.  To  the  extent 
that  gross  deliverable  supplies  of 
sojrbeans  in  some  years  have  been  at  or 
above  the  2.400-  and  4,000-contract 
levels,  they  have  generally  depended  on 
Chicago  supplies  to  do  so.  For  July, 
delivnable  supplies  of  soybeans 
originating  solely  from  the  northern 
Illinois  River  delivery  area  reeched  or 
exceeded  the  2.400-contract  level  in 
only  three  of  th(  11  years.  In  August  and 
September,  soybean  deliverable 
supplies  originating  from  die  northern 
Illinois  River  alone  did  not  exceed  the 
2,400-contract  level  on  any  occasion. 
The  4,000-contract  level  was  not 
exceeded  by  northern  Illinois  Rivet 
deliverable  supplies  of  soybeans  in  any 
year  in  the  July,  August,  or  September 
delivery  months.  Thus,  to  the  very 
limited  extent  that  gross  deliverable 
supplies  in  the  past  would  have  reeched 
a  miniTniim  level,  they  would  have  done 
so  because  of  die  supplies  in  Chicago. 

Casii  market  activity  in  Chicago  is 
likely  to  continue  its  historical  decline. 
While  the  estimation  procedure  for 
gross  deliverable  supplies  used  in  this 
analysis  tried  to  correct  for  the 
precipitous  decline  of  Chicago  by  using 
100  percent  of  the  current  capacity  as  a 
constraint  on  past  supplies,  that  method 
certainly  overstates  the  actual 
deliverable  supplies  that  may  originate 
from  that  location  in  the  future.  Chicago 
for  many  years  has  held  stocks  well 
below  their  maximum  capacity  levels, 
particularly  in  the  critical  summer 
months.  The  following  chart 
demonstrates  that  underutilization  of 
the  remaining  capacity  in  Chic^o  is 
continuing,  despite  the  dramatic 
contraction  in  available  capacity,  and  is 
most  likely  to  continue  to  do  so  in  the 
future.  The  likely  result  is  that  Chicago 
supplies  will  be  reduced  significanUy  in 
the  future  and  would  not  be  available  in 
significant  quantities  imder  the  CBT 
proposal.  ^ 

CODE  aasi-oi-r 
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b.  The  Three-Day  Barge  Loading 
Requirement.  The  CBT  proposal 
includes  a  provision  requiring  a 
sliipping  certificate  issuer  to  begin 
loading  grain  into  the  receiver's  barges 
within  three  business  days  after  it 
receives  loading  instructions  and  the 
receiver's  barges  are  at  the  delivery 
facility  ready  to  load.  Most  significantly, 
the  issuer  would  be  required  to  give 

Preference  to  shipping  certificate 
olders  relative  to  any  other  customer  or 
{troprietary  business  for  eight  hours  of 
oad-out  capacity  per  day.  This 
requirement  is  contrary  to  the  current 
contracts'  delivery  terms  and  to  cash 
market  practice,  where  new  shippers  are 
accommodated  on  a  first-come,  &Bt- 
served  basis.  Concerns  have  been 
expressed  by  some  conunenters  that,  by 
requiring  issuers  to  cease  loading  com 
and  soybeans  in  barges  for  their  cash 
market  business  in  order  to  meet  the 
requirements  of  the  shipping  certificates 
and  by  requiring  that  only  limited 
advance  notice  would  have  to  be  given 
to  issuers,  the  CBT  proposal  would 
discourage  potential  issuers  from 
issuing  shipping  certificates  for  futures 
delivery. 

The  CBT,  on  the  other  hand,  has 
argued  that  the  impact  of  the  proposed 
preferential  load-out  requirement  for 
futiires  deliveries  on  an  issuer's 
willingness  to  issue  shipping  certificates 
would  be  limited  because  the  rules 
would  require  the  issuer  to  load  out 
only  eight  hours  per  day,  leaving  the 
remaining  16  hours  of  each  day  to  load 
other  barges.  CBTs  position  assumes, 
without  providing  supporting  data,  that 
labor  physically  and  economically 
would  be  available  for  sych  a  24-hour 
day  and  that  additional  transportation 
and  grain  supplies  could  quickly  be 
procured  and  coordinated  to  move  thfl 
grain  to  the  waiting  barges. 

While  the  effect  of  the  proposed 
loading  requirements  on  the  willingness 
of  issuers  to  issue  shipping  certificates 
for  futures  delivery  is  difficult  to 
measure,  it  represents  a  significant 
departure  from  cash  market  practice  and 
most  likely  would  reduce  the  amoiuit  of 
available  deliverable  siipplies. 

c.  Prior  Commercial  Commitments  of 
Stocks.  An  additional  factor  which 
would  reduce  the  above  estimates  of 
gross  deliverable  supplies  is  prior 
commitment  of  stocks.  Determining 
deliverable  supplies  on  the  basis  of 
shipment  information  does  not  make 
necessary  deductions  for  that  amount  of 
the  shipments  which  would  be 
unavailable  for  futures  delivery  because 
they  were  otherwise  committed  and 
because  no  substitution  was  possible  at 
an  equivalent  market  price.  While  a 
number  of  commentera  indicated  th^t 
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much  of  the  com  and  soybeans  shipped 
on  the  Illinois  River  is  not  irrevocably 
committed,  at  least  up  to  the  point  when 
the  grain  is  loaded  into  a  barge,  the 
abilit)^  of  firms  economically  to  obtain 
suppUes  to  meet  existing  commitments 
fitjm  alternative  sources  would  be 
limited  at  times.  This  situation  would 
be  more  likely  to  occur  in  those  periods 
when  supplies  are  limited,  such  as 
during  the  critical  summer  months  of 
July,  August,  and  September.  The 
commitment  of  supplies  of  com  and 
soybeans  imder  forward  contracts  or 
other  marketing  arrangements  would  at 
times  make  them  unavailable  to  the 
futiu^s  delivery  process  imtil  futures 
prices  were  simificantly  distorted 
relative  to  cash  prices.  "Thus,  it  is  likely 
that  the  actual  available  deliverable 
supplies  for  the  futures  contracts  would 
be  significantly  less  than  indicated  by 
the  above  gross  estimates. 

6.  Conclusion:  In  simunary,  the 
proposed  delivery  provisions  of  the 
soybean  contract  clearly  fail  to  meet  the 
statutory  requirement  for  minimiinr  . 
levels  of  deliverable  supplies 
throughout  the  summer  months  of  July. 
August,  and  September  even  before  the 
above  reductions  (plus  those  discussed 
below)  have  been  made,  and  the 
additional  reductions  required  by  these 
factws  would  further  reduce  the 
available  deliverable  supplies.  For  these 
reasons,  price  distortions  and 
manipulation,  market  congestion,  and 
abnormal  movements  of  soybeans  in 
interstate  commerce  would  be  likely  to 
occur.  Additional  delivery  points  to 
increase  the  available  deliverable 
supplies  of  soybeans,  as  well  as  other 
adjustments  to  CBT's  proposal 
discussed  below,  are  necessary  to 
achieve  the  objectives  of  section 
5a(a)(10). 

As  to  the  CBT  proposal  for  com,  gross 
deliverable  supplies  throughout  the  year 
appear  to  be  adequate  except  for 
September.  While  gross  deliverable 
supplies  for  September  do  not  meet  the 
minimum  level,  they  may  be 
supplemented  to  some  unknown  extent 
by  new  crop  production  in  September, 
and  the  September  com  contract  would 
be  less  likely  to  be  subject  to 
manipulation  than  other  months  with 
similar  low  levels  because  of  the 
expectation  of  abundant  supplies  of  new 
crop  production  in  the  immediate 
future.  While  these  gross  estimates  of 
deliverable  supply  overatate  economic 
deliverable  supplies  and  must  be 
reduced  by  the  other  factors  discussed, 
the  degree  of  reduction  cannot  be 
estimated  with  any  certainty.  The 
Commission's  proposed  action  in 
changing  and  supplementing  the 
proposed  com  contract  to  add  locational 


differentials,  to  eliminate  the  net  worth 
eligibility  requirement,  and  to  broaden 
the  contingency  plan  fbr  river 
dismptions,  discussed  below,  will  have 
the  efiiact  of  alleviating  some  limitations 
on  deliverable  supplies  of  com  tmder 
CBT's  {Hoposal.  Accordingly,  based  on 
the  record  before  it,  the  Commission 
does  not  find  that  the  available 
deliverable  com  supplies  are  inadequate 
under  section  5a(aKlO)  such  that 
additional  delivery  points  are  necessary. 
Actual  trading  experience  will  reveal 
whether  the  level  of  deliverable 
supplies  meets  the  requirements  of 
section  5a(a)(10).  Accordingly,  the 
Commission  directs  the  CBT  to  report 
on  the  actual  delivery  and  contract 
expiration  experience  on  an  annual 
basis  fbr  the  first  five  years  after  contract 
expirations  begin  under  the  revised 
contract  terms. 

IV.  The  Lack  of  Locational  Price 
Difierentials  Violates  Saction  5a(aXlO) 

Section  5a(aKlO)  requires  that,  where 
more  than  one  delivery  point  or 
commodity  grade  is  specified,  a  futures 
contract  must  sptecify  quality  and 
locational  price  difiisrentials  to  the 
extent  necessary  to  prevent  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  the  commodity 
in  interstate  commerce.  Guideline  No.  1 
and  the  Commission's  policy  on  price 
difierentials  are  predicated  upon,  and 
give  further  specificity  to,  section 
5a(a)(l0)'s  requirements.  As  discussed 
above.  Guideline  No.  1  requires  that 
fiitiires  contract  terms  and  conditions 
provide  for  a  deliverable  supply  that 
will  not  be  conducive  to  price 
manipulation  or  distortion  and  that 
such  a  supply  reasonably  can  be  ^ 

expected  to  be  available  to  the  short 
trader  and  saleable  by  the  long  trader  at 
its  market  value  in  normal  cash  market 
channels.  In  addition,  the  Conmiission's 
policy  on  price  differentials  requires 
that,  where  cash  market  locational  or 
quality  difierentials  are  stable,  the 
fiitures  contract  should  reflect  "normal 
commercial  price  differences  as  they  are 
represented  by  cash  price  differences 
*  *  *."  When  cash  market  price 
differences  are  unstable  or  where  the 
product  flow  in  the  cash  market  is  not 
relevant  to  the  two  futures  market 
points,  the  Commission's  policy 
requires  that  differentials  must  be  set  at 
levels  which  fall  within  the  range  of 
values  which  are  commonly  observed. 

The  CBT's  failure  to  specify  locational 
price  differentials  violates  section 
5a(a)(10)  as  well  as  the  requirements  of 
Guideline  No.  1  and  the  Commission's 
pplicy  on  locational  price  difierentials. 
The  cash  market  on  the  northern  Illinois 
River  clearly  reflects  a  unidirectional 
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flow  of  com  and  soybeans  and  exhibits 
significant  locational  price  difiiBrences, 
which  have  a  stable  relationship  with 
one  another,  at  the  proposed  d^very 
points.  The  failure  of  the  CST  proposal 
to  provide  for  locational  price 
differentials  reflecting  the  cash  market 
not  only  would  reduce  available 
deliverable  supplies  on  the  contracts, 
but  would  result  in  price  distortions  and 
susceptibility  to  price  manipulation, 
market  congestion,  and  the  abnormal 
movement  of  com  and  soybeans. 

Althou^  the  CBT  describes  its 
delivery  system  as  a  simple  single 
delivery  area,  in  fact  it  is  a  multiple 
delivery  point  systan  without 
difiisrentials.  This  midtiple  delivery 
point  system  is  comprised  of  physically- 
linked,  but  spatially-separated  points 
along  die  northern  Illinois  River,  which 
are  aSiacted  by  a  unidirectional  demand 
from  the  Gulf  mariut  across  five 
different  barge  freight  zones,  including 
Chicago.  Chicago  may  also  be  affected, 
at  times,  by  a  number  of  competing  cash 
market  demand  pulls. 

The  CBT  argues  that  section  5a(a)(10) 
is  not  violated  by  its  proposal's  lack  of 
differentials  because  "locational 
differentials  for  com  and  soybeans  at 
par  fall  well  within  the  expected  values 
of  cash  market  difiiarentials  between  the 
delivery  points"  and  that  "the 
differences  in  barge  freight  costs 
between  locations  on  the  NIR  are 
typically  *   •   *  smallest  during  the 
siunmer."  CBT  June  16,  1997 
submission.  40.  However,  this  is  not  the 
appropriate  review  standard  because  the 
relative  value  of  these  commodities 
among  the  northern  Illinois  River 
delivery  points  is  constant,  quite 
transparent  and  based  on  established 
barge  freight  differences.  Furthermore, 
even  if  it  were,  we  find  that  a  lack  of 
price  differentials  is  not  commonly 
otiserved  in  the  cash  market^ 

Moreover,  differences  in  barge  freight 
costs,  while  lower  during  the  late  spring 
and  early  summer  months,  begin  to 
increase  and  are  quite  significant  during 
the  critical  July  and  August  period. 

The  value  of  com  ana  soybeans 
loaded  into  barges  generally  is  greater  at 
barge-loading  facilities  located  down 
river  relative  to  the  value  of  grain 


loaded  in  barges  at  upriver  locations, 
including  Chicago.  As  indicated  above, 
the  CBT  proposal  essentially  would 
price  com  and  soybeans  when  they  are 
loaded  on  barges  along  the  northern 
niinois  River  destined  for  the  export 
market  centered  in  New  Orleans.  The 
futures  contracts  would  be  priced  free 
on  board  (FOB)  barge  at  the  loading 
frKdlities.^'  Currentiy,  the  cash  mariut 
for  such  products  prices  them  at  the  QF 
New  Orleans  price,  which  is  uniform 
and  widely  known.^  The  cost  of  barge 
freight  to  New  Orleans  included  in  that 
price  varies  based  on  established  barge 
freight  costs  that  are  higher  at  Chicago 
and  lower  as  one  descends  the  northern 
Illinois  River  and  thus  is  closer  to  New 
Orleans.  Those  freight  rates  are 
transparent  and  widely  reported.  While 
they  vary  to  some  extent,  they  are 
expressed  and  reported  publicly  as  a 
varying  percentage  of  the  fixed  amounts 
found  in  the  Waterways  Freight  Bureau 
Tariff  No.  7.  By  backing  out  the  freight 
amounts  from  the  QF  price,  one  can 
calculate  the  differences  in  the  value  of 
the  commodity  FOB  various  Illinois 
River  points. 

Durmg  the  critical  summer  months 
the  price  differential  based  on  the 
freight  rate  between  Chicago  (the  most 
northerly  Illinois  River  delivery  point) 
and  Pekin  (the  most  southerly  Illinois 
River  delivery  point)  has  ranged  in 
recent  yeara  between  4.1  and  5.3  cents 
per  bushel  of  com  and  between  4.4  and 
5.7  cents  per  bushel  of  soybeans.  These 
differences  are  very  significant  and  are 
sufficient  to  distort  prices,  to  limit 
deliverable  supplies,  and  to  divert  them 
from  one  delivery  point  to  another.^ 

Where,  as  here,  a  contract  requires 
midtiple  delivery  points  in  order  to 
yield  sufficient  deliverable  supplies  and 
significant  normal  commercial  price 
differences  exist  in  the  cash  market 


"AvailaUa  infcmiatioa  suggeaU  that  the  cash 
market  value  of  com  and  soybeans  loaded  into 
veaaeU  and  rail  cars  at  Chicago  may  at  limes  equal 
or  exceed  the  value  of  com  or  soybeans  loaded  into 
barges  at  locations  on  the  northern  Illinois  River 
dalivery  area.  However,  with  the  precipitous 
Aai^iitm  ia  the  available  deliver^le  supplies  in 
Chicago,  such  occasional  variances  from  the  prices 
loaded  oo  barges  at  Chicago  and  along  the  northern 
THiry?i«  River  will  likely  play  a  small  role  in  the 
cash  maribal  in  the  future  and  are  not  considered  to 
be  a  significant  factor  insetting  locational 
differentials  under  the  CBTs  proposal. 


2*  The  acronym  FOB.  free  on  board,  means  that, 
under  the  terms  of  the  sale  of  a  commodity,  the 
price  agreed  between  the  buyer  and  seller  includes 
the  cost  of  loading  the  product  into  transportation 
equipment  (bargee,  rail  cars,  veaaal,  etc)  aft  a 
designated  location. 

22  OF  New  Orleans  means  that,  imder  the  terms 
of  the  sale,  the  price  agreed  upon  between  the  buyer 
and  the  seller  includes  the  freight  and  insurance  to 
transport  the  products  to  Sew  Orleans  and  to 
deliver  them  there.  This  market,  which  calls  for 
grain  to  be  shipped  at  the  cost  of  the  seller  to  export 
points  in  New  Orleaiu,  is  very  liquid,  with  com  and 
soybeans  being  actively  traded  throughout  the  year. 

21  The  CBT  implicitly  recognized  these  cash 
market  value  relationships  and  the  importance  of 
barge- freight  differences  in  valuing  the  commodities 
in  formulating  its  proposed  plan  to  price  alternative 
delivery  locations  in  response  to  transportation 
disruptions  on  the  Illinois  River.  As  described 
below,  that  proposal  provides  that  alternative 
localities  must  be  priced  QF  New  Orleans  with  the 
delivery  taker  reimbursing  the  maker  for  the  cost  of 
freight  to  New  Orleans  from  the  original  delivery 


between  those  locations,  section 
5a(aKlO)  requires  that  the  tenns  of  the 
futures  contract  include  locational  price 
differentials.  The  failure  to  set 
locational  price  differentials  reflecting 
normal  cash  market  price  differences 
has  the  economic  e^ct  of  excluding  the 
disadvantaged  delivery  point  bom  being 
used  for  delivery.  Such  an  exclusion 
may  result  in  abnormal  movement  of  the 
commodity  away  from  the 
disadvantaged  delivery  point  and  to  the 
advantaged  delivery  point.  In  ordw  for 
a  disadvantaged  delivery  point  to 
function,  the  futures  price  has  to 
increase  above  the  commodity's 
imderlying  cash  market  value  at  the 
disadvantaged  delivery  point  to 
overcome  tibis  built-in  penalty,  lliis 
opens  the  door  to  price  distortion  and 
price  manipulation  in  the  amount  of  the 
"diffierential  penalty."  Alternatively, 
market  congestion  at  the  advantaged 
delivery  point  may  result  These  are 
precisely  the  types  of  market  abuse  that 
section  5a(a)(10)  sought  to  avoid  by 
requiring  exchanges  to  "permit  delivery 
*  •  •  at  such  •  •  •  locational  price 
diffierentials  as  will  tend  to  prevent  or 
Himiniah  price  manipulation,  market 
congestion,  or  the  abnormal  movement 
of  such  commodity  in  intentate 
commerce."  For  these  reasons,  the 
Commission  finds  that  the  lack  of 
locational  price  difiiarentials  violates 
section  5a(aKlO). 

V.  The  Failure  Adequately  to  Addreaa 
Foreseeable  Intemiptioiu  to  Driiveriee 
Violates  Section  5a(aMlO) 

An  additional  concern  regarding  the 
operation  of  the  CBT  propmal 
applic:able  to  both  the  com  and  soybean 
contracts  is  its  reliance  chiefly  upon  a 
single  mode  of  transportation  to  effect 
delivery — ^Illinois  River  barge 
transportation.  A  large  nimiber  of 
commenters  questioned  the  reliability  of 
barge  transportation  on  the  Illinois  River 
frt)m  the  standpoint  of  assuring  that 
taken  of  futures  delivery  woiUd  be  able 
to  receive  and  to  transport  their  grain 
promptly  in  the  event  of  a  disruption  of 
barge  transportation  on  the  river  dtie  to 
weather  or  lock  maintenance. 

There  has  been  a  long  history  of 
repeated,  significant  intermptions  in 
transportation  along  the  northern 
Illinois  River.  In  three  of  the  last  13 
years,  one  or  more  of  the  locks  on  this 
portion  of  the  river  have  been  closed  for 
repair  by  the  Army  Corps  of  Engineera 
for  60  or  more  consecutive  days  during 
the  critical  summer  months,  with  the 
restdt  that  no  barge  traffic  could  pass 
through  that  point  on  the  river  on  its 


Federal  Register  /  Vol.  62,  No.  ^83  /  Monday.  September  22..1997  /  Noticed 


40491 


wray  south  to  New  Orleans.^^  in    ' 
addition,  traffic  on  the  Illinois  River  is 
fiwjuentiy  impacted  by  weather 
conditions,  including  wind,  high  water 
during  the  spring  and  summer,  and 
icing  during  the  winter.  The  Coast 
Guard,  an  agency  of  the  U.S. 
Department  of  Transportation,  is 
responsible  for  maintaining  safe  passage 
along  the  nation's  waterways  and,  when 
conditions  warrant  issues  safety 
advisories  or  compulsory  safety  zones 
restricting  transportation  on  certain 
segments  of  the  river.  Between  January 
1991  and  June  1997  the  Coast  Guard 
issued  compulsory  safety  zones  on 
segments  of  the  northern  Illinois  River 
on  21  separate  occasions.  The  delivery 
area  on  the  northern  Illinois  River  was 
'  affected  by  such  a  safety  zone  for 
substantial  portions  of  the  river  from 
early  Jtme  through  the  middle  of  August 
in  1993." 

The  CBT  proposal's  heavy  reliance  on 
barge  delivery  would  disadvantage  - 
receivers  during  those  periods  when 
barge  traffic  is  negatively  impacted  by 
weather  conditions  or  lode  maintenance 
and  repair.  Prolonged  closure  of  the 
river  woiUd  increase  the  susceptibility 
of  the  fiitures  contract  to  manipulation 
by  issuers,  who  could  issue  large 
niunbers  of  certificates  during  periods 
when  those  taking  delivery  wotdd  be 
unable  to  transport  and  to  sell  the 
product  at  an  economic  value  in  relation 
to  the  CIF  New  Orleans  market. 

The  Commission  is  of  the  view  that  it 
is  not  an  appropriate  use  of  exchange 
emergency  authority  to  address  such 
significant  and  foreseeable  disruptions 
to  the  operation  of  contract  terms.^*  In 


2*  Specifically,  in  1984  the  Lockport  and  Brandon 
Road  locks  were  closed  for  60  days  in  July.  August, 
and  September:  in  1987  the  Peoria  lock  was  closed 
for  60  days  in  July.  August,  and  September;  and  in 
1995  the  Lockport,  Brandon  Road,  Dresden  Island, 
and  Marseilles  locks  each  were  closed  for  between 
64  days  and  77  days  in  July.  August,  and 
September. 

"  In  addition  to  actions  taken  by  the  Coast  Guard, 
the  U.S.  Army  Corps  of  Engineers,  which  has 
operational  control  over  river  locks,  may  close  a 
lock  when  it  determines  that  idng  conditions  so 
require. 

2*  The  CBT  proposed  a  separate  mle,  regulation 
10ei.01(12MG)(8),  to  address  possible  dismptions  to 
shipping  traffic  within  the  delivery  area.  That 
proposed  rule  provides  that,  if  it  becomes 
Intpoasible  to  load  at  a  designated  shipping  station 
"because  of  an  Act  of  Cod,  fire.  *   *   'an  act  of 
government,  labor  difficulties,  or  unavoidable 
mechanical  breakdown,  the  shipper  will  arrange  for 
water  conveyance  to  be  loaded  at  another  regular 
shipping  sUtion  •   •  •••  and  ,^ii  compensate  the 
takar  for  resulting  transportation  costs,  if  any.  It 
further  provides,  however,  that  if  the  impossibility 
of  delivery  exists  at  a  maiority  of  shipping  statioiu 
within  the  dehvery  area,  then  shipment  may  be 
delayed.  Although  this  proposed  rule  addresses 
conditions  impeding  delivery  at  one  or  some 
locations  within  the  delivery  area,  it  does  not  ofhr 
an  acceptable  solution  to  the  contingency  that  all 
or  most  deliveries  may  be  reiKlered  impossible  due 


response  to  repeated  requests  by  the 
Commission  staff,  the  CBT,  by 
submission  dated  August  22, 1997, 
sought  to  cure  this  defact  by  proposing 
a  plan  to  be  followed  in  the  case  of 
transportation  disruptions.  This 
proposed  contingency  plan  provides 
that,  in  the  event  that  either  the  Peoria 
or  LaGrange  lock  on  the  Illinois  River 
(the  two  most  southerly  locks  without 
an  auxiliary)  is  scheduled,  with  six- 
months  prior  notice,  to  be  closed  for  a 
period  of  45  days  or  more,  then  the 
delivery  maker  and  taker  may  mutually 
agree  to  alternative  terms,  or  failing 
such  agreement,  the  deliverer  is 
obligated  to  provide  loaded  barges  to  the 
receiver  at  a  point  between  the  lowest 
closed  lock  and  St  Louis  or  on  the  mid- 
Mississippi  F-ver  between  St.  Louis  and 
Dubuque,  inclusive.  The  loaded  barges 
would  be  valued  CIF  New  Orleans,  with 
the  delivery  taker  responsible  for  paying 
to  the  delivery  maker  the  transportation 
cost  between  the  original  shipping 
station  and  New  Orleans.  The 
reimbursement  in  transportation  cost 
wotdd  be  computed  based  upon  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  barge  freight  rate. 

This  proposal  falls  short  of  achieving 
its  apparent  objective  of  addressing  the 
susceptibility  of  the  com  and  soybean 
futures  contracts  to  price  manipidation, 
market  congestion,  or  the  abnormal 
movement  of  the  commodity  in 
interstate  commerce  resiUting  frt>m 
dismptions  to  river  traffic.  First,  the 
proposed  nde  only  addresses  sustained 
blockages  due  to  lock  closures  south  of 
.  the  delivery  area.  However,  a  similar 
situation  could  be  precipitated  by 
closure  of  one  or  a  number  of  locks 
writhin  the  delivery  area  sufficient  to 
disrupt  traffic  at  a  majority  of  shipping 
stations.  Repairs  are  often  made  to  more 
than  one  set  of  locks  at  a  time,  having 
the  potential  to  increase  the  breadth  of 
the  disruption  within  the  delivery  area 
from  such  projects.  Thus,  althou^  the 
same  foreseeable  situation  rendering  the 
contracts  vulnerable  to  price 
manipidation  or  market  congestion 
exists  when  the  disruption  is  within  the 
delivery  area  as  whra  it  is  south  of  the 
delivery  area,  the  contingency  plan  fail^ 
to  address  the  former  situation. 

Secondly,  when  a  sustained  river 
closure  of  less  than  45  days  is 
announced,  vidnerability  to  price 
maiuptdation  is  foreseeable.  This  is  also 


to  disruptions  of  river  traffic  south  of  the  delivery 
area  or  at  points  afiecting  a  majority  of  shipping 
stations  within  the  delivery  area.  Because  of  the 
increased  likelihood  of  price  manipulation  or 
market  congestion  arising  from  delayed  delivery  in 
such  circumstances,  a  difierent  and  more  effective 
contingency  plan  is  required  under  snrtiun 
Sa(aXlO). 


true  when  locks  are  closed  on  less  thj»n 
the  six-months  notice,  which  the  CBT 
has  proposed  as  a  condition  for 
triggering  the  contingency  procedures. 
This  vulnerability  arises  from  the  ability 
of  shipping  certificate  issuers  under  the 
CBT  proposal  to  issue  certificates 
representing  up  to  30  days  of  their 
capacity.  Thus,  an  announced  river 
closure  of  between  30  and  45  days,  for 
example,  wotdd  enable  eligible  issuers 
to  deliver  into  the  market  the  mwYiminT^ 
number  of  shipping  certificates 
permitted,  secure  in  the  knowledge  that 
theliolders  of  those  certificates  could 
not  accept  delivery  of  the  com  or 
soybeans  while  the  river  is  closed  and 
that,  once  the  obstruction  to  river 
movement  was  ended,  the  issuer  c»idd 
only  be  required  to  deliver  on  cancelled 
certificates  over  an  entire-month  period. 
In  this  connection,  it  should  be  noted 
that  closings  are  annotinced  for  lock 
repairs,  which  generally  are  scheduled 
for  the  late  summer  months,  the  time 
when  deliverable  supplies  are  lowest 
and  river  traffic  is  generally  at  its  lowest 
level.  Futures  contracts  during  these 
months  would  be  most  susceptible  to 
manipulation  if  a  prolonged  closure 
extending  to  the  arrival  of  the  new  crop 
allows  futures  deliverers  to  depress  the 
price  of  an  old  crop  futures  month  to 
levels  reflecting  new  crop  values,  when 
the  broader  cash  market  is  reflecting  the 
usual  old  crop-new  crop  supply  and 
demand  conditions. 

In  addition,  the  proposal  to  value 
alternate  delivery  locations  using  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  is  inconsistent 
with  the  locational  price  differential 
found  by  the  Commission  to  be 
required,  as  discussed  below.  The 
applic:ation  of  divergent  differentials  to 
the  contracts,  depending  upon  whether 
deliveries  were  subject  to  the 
contingency  rule  or  to  normal  delivery 
procedures,  could  also  contribute  to 
price  manipulation,  market  congestion, 
or  the  abnormal  movement  of 
commodities  in  interstate  commerce.  ^ 

VI.  Tlie  Minimum  Net  Worth  Eligibility 
Kequirement  fiar  Issuers  Violates 
Section  15 

In  addition  to  the  CBTs  existing 
requirement  of  $2  million  working 
capital  required  of  firms  regular  for 
delivery  imder  all  its  agricultural 
contracts,  the  CBT  has  proposed  to 
require  that  firms  eligible  to  issue 
shipping  certificates  under  its  proposed 
sojmean  and  com  contracts  must  also 


"Evao  if  such  difiering  tarills  would  not  ha** 
such  adverse  results,  it  would  be  "necessary  or 
ap{»t>priate*  *  '  to  iiuure  bir  dealing  *  *  *"in 
mch  mturas  contracts  to  apply  the  same  differential 
ia  both  instances  under  section  a«(7)  of  the  Act 


49482  Federal  Regiater  /  Vol.  62.  No.  183  /  Monday,  September  22.  1997  /  Notices 


meet  a  TniniTnuni  net  worth  standard  of 
$40  million.  This  requirement  has  the 
effect  of  reducing  the  amount  of 
economically  deliverable  supplies  by 
pinking  ineligible  for  delivery  certain 
existing  loadLig  facilities  in  the  delivery 
areas  owned  by  otherwise  eligible  firms. 
In  addition,  the  requirement  also 
constitutes  a  barrier  to  entry  of  firms 
■  wishing  to  establish  facilities  and  to 
become  eligible  to  issue  shipping 
certificates.  The  Commission  has 
analyzed  this  requirement  under  the 
provisions  of  section  15  of  the  Act  and 
finds  that  it  constitutes  an  unjustifiable 
barrier  to  entry  and  leads  to  undue 
market  concentration  when  considered 
in  the  context  of  the  other  requirements 
those  firms  must  meet. 

Section  15  of  the  Act  requires  the 
Commission,  when  considming 
exchange  rule  proposals  or 
amendments,  to  consider  the  public 
interest  to  be  protected  by  the  antitrust 
laws  and  to  endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives  of  the  Act»  Therefore,  the 
CBT  proposal's  possible  anticompetitive 
effects  must  be  evaluated  against  its 
potential  effectiveness  in  achieving  the 
policies  and  purposes  of  the  Act 

Because  shipping  certificates  for 
contract  delivery  purposes  are 
unsecured,  all  existing  futures  contracts 
that  use  shipping  certificate  delivery 
specify  certain  financial  requirements 
for  certificate  issuers.  Consistent  with 
this  approach,  the  CBT  proposal 
requires  that  issuers  of  certificates  have 
through- loading  facilities  on  the 
northern  Illinois  River,  obtain  an 
irrevocable  letter  of  credit  in  an  amount 
equal  to  the  value  of  their  delivery 
conunitments,  and  maintain  a  minimum 
of  two  million  dollars  in  working 
capital.  These  requirem«its  are 
comparable  to  those  imposed  on 
shipping  certificate  issuers  in  other 
futures  markets,  including  the  CBT's 
own  soybean  meal,  diammonium 
phosphate  and  anhydrous  ammonia 
futures  contracts,  the  New  York  Cotton 
Exchange's  frozen  concentrated  orange 
juice  futures  contract  and  the 
Minneapolis  Grain  Exchange's  white 
wheat  futures  contract.  Moreover, 
issuers  of  a  shipping  certificate  under 
the  CBT  proposal  would  also  be  limited 
to  iiM"'ng  ceitificates  of  a  value  no 
greater  than  25  percent  of  the  issuer's 
net  worth.  However,  in  addition  to  all 
these  requirements,  the  CBT's  proposed 
com  and  soybean  contracts  would 


require  shipping  certificate  issuers  to 
have  a  net  worth  of  $40  million,  a 
requirement  that  is  not  imposed  in  any 
other  futures  contract  involving 
shipping  certificates. 

The  efiisct  of  the  proposed  $40  million 
net  worth  requirement  would  be  to  limit 
issuance  of  shipping  certificates  to  four 
large  grain  firms  among  the  seven  firms 
with  shipping  stations.  At  least  three 
firms  which  currently  operate  shipping 
stations  on  the  designated  segment  of 
the  northern  Illinois  River  and 
participate  in  the  cash  market  by  selling 
barges  of  com  and  soytwans  would  be 
excluded  from  issuing  shipping 
certificates  for  those  same  commodities 
on  the  CBT  futures  contracts.  The 
Commission  does  not  believe  the  CBT 
has  presented  a  reasonable  jtistification 
for  this  requirement 

Although  the  CBT's  objective  of 
protecting  the  financial  integrity  of  the 
delivery  process  is  reasonable,  it  is 
adequately  achieved  through  the 
working  capital  and  letter  of  credit 
requirements,  as  it  has  been  for  all  other 
shipping  certificate  contracts,  and 
through  the  limit  on  the  value  of 
certificates  issued  to  25  percent  of  an 
issuer's  net  worth.  Forty  million  dollars 
is  a  high  level  of  net  worth  that  excludes 
three  of  the  seven  existing  firms  with 
loading  facilities  along  the  northern 
Illinois  River  and  would  act  as  a  barrier 
to  other  new  entrants.  The  resulting 
extremely  high  level  of  concentration  of 
the  market  restricted  to  four  issuers  is 
demonstrated  by  the  fact  that  the 
Herfindahl-Hirschman  Index  (HHI)  for 
the  proposed  market  is  approximately 
3,300.^  This  increase  in  concentration 
as  compared  with  the  current  delivery 
system — 530  points  in  the  HHI — is 
Ukaly  to  create  or  enhance  market 
power  or  facilitate  its  exercise  in  this 
already  highly  concentrated  market 

The  CBT  has  failed  to  demonstrate  a 
need  for  this  particular  requirement. 
Accordingly,  the  Commission  finds  that 
the  $40  ndUion  net  worth  requirement 
is  an  unjustified  barrier  to  entry  into  a 


™  British  AmarScan  Commodity  Opdoiu  Corp.  v. 
Bagley.  |197S-1977  Transiu.  Binder]  Conun.  FuL  L. 
Rap.  (CCH)  1  20J45  at  21.334  (S.D.N.Y.  1976J  <^d 
in  part  and  rev'd  in  part  on  other  groundt,  552  F. 
2A.  282  (2d.  Cii.  1977.  cert,  deniad,  9S  S.  CL  427 
(1977). 


»Th«  HHI  is  calculatsd  by  mmiiiing  the  iqiMtm 
ol  the  individual  marfcat  tharaofall  of  a  market'i 
paiticipants.  The  3.300  flgura  waa  obtained  using 
rated  dalivary  capacity  of  tha  four  firms  currently 
UMtting  tha  propooad  capital  raquiiements  to 
iiMM«n  MMrkst  ihare.  Those  firms  and  their 
raspactive  marfcat  shares  are  Archer  Daniels 
Midland  Co.  (49  percent).  Continental  Grain 
Caapany  (22  percent),  Cargill.  Incorporated  (10 
paicant),  and  Consolidated  Grain  and  Baiga  (10 
potoant).  Adding  in  the  three  Brms  (American 
MilWiig  Company.  Garvey  International,  and  Sours 
Grain  Company)  who,  abunt  the  proposal's  S40 
million  net  worth  requirement,  also  would  be 
aligibta  to  issue  delivery  certificate*  in  the  ptopoaed 
markets  would  lower  the  HHI  to  2.511.  still  a  high 
level  of  concaotratioa  but  substantially  less  than 
that  under  the  CBT  propooaL 


highly  concentrated  market  and  violates 
section  15  of  the  Act.» 

VIL  Propoeed  Changes  and 
Supplements  to  Comply  With  Sectkms 
5«(aXlO)  and  15 

Under  the  provisions  of  section 
5a(a)(10)  of  the  Act,  the  Commission, 
having  foimd  that  the  response  of  the 
CBT  to  the  notification  relating  to  its 
com  and  soybean  futures  contracts  does 
not  accomplish  the  statutory  objectives 
of  that  section  and  "after  granting  the 
contract  market  an  opportunity  to  be 
heard,  may  change  or  supplement  such 
rules  and  regulations  of  the  contract 
market  to  ac^eve  the  above  objectives 
•   •  •"  The  Commission  has 
determined  that  the  following  changes 
and  supplements  to  CBT's  proposal  are* 
necessary  to  achieve  the  objectives  of 
section  5a(a)(10)  and  compliance  with 
section  15  of  the  Act.  The  Commission 
has  determined  that  deliverable 
supplies  of  soybeans  should  be 
increased  through  the  retention  of  the 
delivery  points  imder  CBT's  current 
contracts  that  the  CBT  has  proposed  to 
eliminate  and  that  appropriate 
locational  differentials  should  be 
applied  to  such  delivery  points.  In 
addition,  the  Commission  has 
determined  for  both  the  com  and 
soyt)ean  contracts  to  revise  the  proposed 
rule  to  impose  appropriate  locational 
difiisrentials  for  Illinois  River  delivery 
points.  The  Commission  has  determined 
to  revise  the  proposed  eligibility 
requirements  for  issuen  of  com  and 
soybean  shipping  certificates  by 
eliminating  the  net  worth  requirement 
of  $40  million,  which  the  Commission 
believes  is  an  uimecessary  barrier  to 
entry.  The  Commission  also  has 
determined  to  revise  the  river  closure 
contingency  rule  by  reducing  the 
continuous  period  of  lock  closure  from 
45  days  as  proposed  to  15  days,  by 
pmlcing  it  applicable  whenever  a 
majority  of  shipping  stations  within  the 
northern  Illinois  River  delivery  area  are 
affected  by  closure  of  any  \txk  or  locks, 
by  making  it  applicable  to  all 
announced  closiues  with  no  minimum 
notification  period  specified  and  by 
chnnging  the  differential  from  100  • 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  as  proposed  to 

150  percent 


"Concerns  about  this  concentration  among  thoaa 
firms  eligible  to  issue  shipping  certificates  are 
compounded  by  the  sizeable  control  some  of  the 
firms  have  over  barge  onvaaiahip.  Gulf  exports,  and 
|iiiii  wmii%  hdllUM  Savaral  commanten  expraesad 
tjuooii  tkal  Ihia  oonoanlration  incraaaea  tha 
opportunity  far  price  manipulatiaa. 
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A.  Delivery  Points 

In  determining  how  to  remedy  the 
inadequacy  of  deliverable  supplies 
under  the  CBT  soybean  proposal,  the 
Commission  atxepts  the  delivery  points 
in  the  proposal  itself  as  a  starting  point 
and  believes  that  the  most  reasonable 
and  feasible  way  to  enhance  deliverable 
supplies  is  by  adding  additional 
delivery  points.  To  do  so,  the 
Commission  has  decided  to  retain  the 
delivery  points  imder  which  the  CBTs 
existing  contract  has  been  operating  for 
years.  'Thus,  the  (Dommission  had 
determined  to  retain  Toledo  and  St 
Louis  as  delivery  points  for  soybeans. 

In  this  regard,  many  commenters 
supported  retaining  the  delivery  point  at 
Toledo,  pointing  out  that  Toledo's 
efEactiveness  as  a  delivery  point  is 
proven.  They  also  maintained  that 
Toledo  brings  with  it  the  strength  of 
having  transportation  ties  to  both  the 
export  markets  via  vessels  on  the  (keet 


Lakes  and  the  expanding  livestock  feed 
demand  in  the  southeastern  U.S.  via  rail 
transportation.  Although  St.  Louis  has 
not  been  a  significant  delivery  point 
under  the  currant  contract,  it  likely 
would  become  one  under  the  contract's 
revised  shipping  certificate  format" 
These  two  delivery  points  have  the 
strong  advantage  of  having  been  chosen 
by  CBT  as  appropriate  delivery  points 
for  its  soybean  contract  and  having  been 
used  as  delivery  points  for  the  contract 
for  several  years.  Toledo  has  been  a 
delivery  point  on  the  CBT  soybean 
contract  since  1979;  St  Louis  has  been 
a  delivery  point  since  1993.  The 
resulting  expnience  and  familiarity 

>■  Some  commenters  advocated  the  addition  of 
naw  and  completely  untried  delivery  points,  such 
aa  locations  in  the  interior  of  Iowa,  or  delivery 
points  that  have  bean  used  for  other  contracts,  such 
as  Minnaapalia,  Minnesota.  Althoi^  thoaa 
suggestioiu  may  have  merit,  the  r/»-«».i~i^  hM 
dadded  that  the  axparianca  witlrthe  currant 
dalivary  poinU  is  entitled  to  significant  weight 


with  these  delivery  points  of  the  CBT, 
its  members  and  commercial  users  of 
the  soybean  contract  are  strong 
indicators  that  the  delivery  points  are 
feasible,  workable  and  acceptable. 

As  discussed  below,  they  also  provide 
a  substantial  increase  in  XSob  available 
deliverable  supplies  of  soybeans.  When 
Toledo  and  St.  Louis  are  retained  as 
delivery  points,  gross  deliverable 
supplies  are  at  or  above  the  2 ,400- 
contract  level  for  all  observations  in 
both  July  and  August  during  the  past  11 
yean  and  in  September  for  all  but  four 
of  the  last  11  years.  The  graos 
deliverable  supplies  are  at  or  above  die 
4,000-contract  level  for  21  of  33 
observations.  The  following  chart  shows 
the  increases  in  gross  deliverable 
supplies  of  soybeans  which  result  from 
the  retention  of  Toledo  and  St  Louis  as 
delivery  points. 
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Soybeans:  Comparison  of  DeHverable  Supplies  under  the  CBT 
Proposal  and  the  Remedial  Altematiye 


Month  off  Soptambar 


87888090910293040596 


Accordingly,  the  retention  of  Toledo 
and  St.  Louis  as  delivery  points  is 
necessary  and  appropriate  to  provide 
sufficient  levels  of  gross  deliverable 
supplies  of  soybeans  for  July  and 
August  Although  the  retention  of 
Toledo  and  St.  Louis  does  not  yield 
gross  deliverable  supplies  which  meet 
the  2,400-contract  level  in  four  of  the 
last  11  years  in  September,  September  is 
a  transition  month  between  the  old  and 
new  crop  year,  as  discussed  above.  New 
crop  production  is  in  the  offing.  Thus, 
even  when  September  supplies  on 
occasion  fall  below  the  2,400-contract 
level,  the  incentive  to  manipulate  prices 
based  on  a  shortfall  of  old  crop  supplies 
is  reduced  because  of  the  likelihood  of 
rapidly  falling  prices  as  new  crop 
supplies  become  available  in  the  near 
future.  In  light  of  the  reduced  threat  of 
price  manipulation  due  to  the 
imminence  of  new  crop  production,  the 
Commission  is  not  ordering  that 
additional  delivery  points  be  added  to 
the  contract  beyond  retention  of  Toledo 
and  St  Louis.  Should  September 
deliverable  supplies  of  soybeans  appear 
to  be  inadequate  once  trading  under  the 
revised  soybean  contract  begins,  the 
Commission  would  take  appropriate 
•taps  to  provide  for  additional  delivery 
locations.32 

Accordingly,  the  Commission  finds 
that  retention  of  Toledo  and  St  Louis  is 
necessary  and  appropriate  to  provide 
the  level  of  economically  available 
deliverable  supplies  required  by  section 
5a(a)(10). 
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B.  Differentials 

Section  5a(a)(10)  specifies  that  where 
more  than  one  delivery  point  is 
specified,  the  contracts  must  specify 
locational  diflisrentials  to  the  extent 
necessary  to  prevent  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  the  commodity 
in  interstate  commerce.  As  discussed 
above,  in  light  of  the  significant 
locational  differentials  in  the  cash 
market  among  the  proposed  delivery 
locations,  the  CBT's  par  delivery 
proposal  for  all  potential  com  and 
soybean  delivery  locations  would 
reduce  the  level  of  economically 
available  deliverable  supply  and  would 
increase  the  susceptilnlity  of  the 
contracts  to  the  prohibited  effects  imder 
section  5a(a)(lO).  Accordingly,  to  meet 

n  Should  actiul  trading  CDcperienc*  reveal  that 
September  supplies  mu»t  be  supplemented,  ooe 
means  of  accomplishing  that  objective  would  be  to 
expand  the  proposed  definition  of  the  northern 
nUnois  River  to  include  a  greater  segment  of  the 
river's  delivery  area.  With  the  specification  of 
appropriate  locational  difTerentials,  this  chai^  can 
be  made  at  a  later  time  with  little  or  no  disruption 
to  the  contract 


the  objectives  of  section  5a(a)(10). 
locational  differentials  must  be  set  for 
the  delivery  locations  on  the  can  and 
soybean  contracts. 

In  setting  those  differentials,  the 
Commission  has  been  guided  by 
commonly  observed  cash  market  price 
differences  among  the  delivery  points. 
The  cash  market  differences  in  the 
prices  of  com  and  soybeans  for  delivery 
points  on  the  northern  Illinois  River  are 
based  primarily  upon  the  cost  of  barge 
freight — the  price  of  the  product 
increases  as  one  goes  down  the  river, 
and  the  cost  of  fivight  to  New  Orleans 
decreases.  These  differences  in  freight 
prices  are  transparent,  readily  available, 
and  commonly  accepted  as  the  best 
measure  of  cash  price  values.  An 
analysis  of  baige  freight  rate  data 
indicates  that  150  percent  of  the 
Waterways  Freight  Bureau  Rate  Tariff 
No.  7  rate  relative  to  Chicago,  Illinois, 
is  an  appropriate  differential. 

Barge  freight  rate  data  for  the  years 
1990  through  1996  indicate  that  150 
percent  of  tariff  is  well  within  the  range 
of  commordy  observed  freight  rates,  and 
it  closely  approximates  the  average 
percent  of  tariff  quoted  by  barge 
companies  for  Illinois  River  shipment 
during  this  period.  These  data  also 
indicate  that  150  percent  of  tariff 
approximates  the  average  percent  of 
tariff  quoted  for  July,  August,  and 
Sratember,  the  months  when 
deUverable  supply  concerns  and  the 
need  to  maximize  available  deliverable 
supplies  are  the  greatest.  In  addition,  a 
majority  of  those  commenting  on  the 
issue  agreed  that  it  was  appropriate  to 
base  price  differentials  on  barge  freight 
cost  differences,  and  several  of  the 
commenters  that  suggested  a  fixed  rate 
recommended  150  percent  of  tariff 

St.  Louis  is  being  retained  as  a 
delivery  point  for  soybeans.  The  relative 
price  of  soybeans  in  the  cash  market 
among  the  various  delivery  points  on 
the  northern  Illinois  River  and  St  Louis 
is  consistentiy  determined  based  on  the 
difference  in  freight  costs  to  New 
Orleans,  and  therefore  the  Commission 
has  decided  to  base  the  differential  of 
St  Louis  on  150  percent  of  freight  tariff 
as  well.  Most  commenters  agreed  that 
this  approach  is  the  appropriate 
measure  of  such  price  difEsrences. 

The  differential  applicable  to  Toledo, 
which  is  retained  as  a  delivery  point  for 
soybeans,  cannot  be  set  based  on  the 
differentials  relating  to  barge  freight 
since  Toledo  is  not  located  on  the 
Illinois  River  and  does  not  tend  to 
deliver  soybeans  OF  New  Orleans.  The 
Commission's  policy  on  differentials 
provides  that  such  differentials  must  fall 
within  the  range  of  commonly  observed 
cash  market  differences.  Available  data 


indicate  that  cash  price  differentials 
between  Chicago  and  Toledo  commonly 
range  bora  Chicago's  being  at  a 
premiimi  to  its  being  at  a  discount  to 
Toledo.  Therefore,  establishing  Toledo 
deliveries  at  par  with  Chicago  is  well 
within  the  range  of  commoidy  observed 
cash  market  price  difiiarences  and 
provides  an  adequate  approximation  of 
the  cash  market  price  relationship 
between  the  two  delivery  points.  Most 
commenters  expressing  an  opinion  on 
this  issue  agreed  that  soybeans  should 
be  deliverable  in  Toledo  at  par  with 
Chicago. 

Accordingly,  the  Commission  has 
determined  that  for  soybeans  Chicago 
and  Toledo  should  be  at  contract  price 
with  all  other  points  at  a  premium  over 
contract  price  based  on  150  percent  of 
the  Waterways  Freight  Bureau  Tariff  No. 
7  rate.  For  com,  Chicago  should  be  at 
contract  price  with  all  other  points  at  a 
premium  over  contract  price  of  150 
percent  of  the  difference  between  the 
Waterways  Freight  Bureau  Tariff  No.  7 
rate  applicable  to  that  location  and  the 
rate  ^plicable  to  Chicago,  Tllinow. 

C  Disruptions  to  River  Traffic 

The  CBT  proposal's  reliance  chiefly 
on  a  single  mode  of  transportation  to 
effect  delivery  renders  the  contract 
susceptible  to  signfficant  possible 
disruption  of  the  delivery  process, 
increasing  the  possibility  of  price 
manipulation,  market  congestion,  or  the 
abntmnal  movement  of  com  and 
soybeans  in  interstate  commerce. 
Although  the  CBT  submitted  a 
contingency  plan  to  address  such 
dismptions  to  river  traffic,  that  plan 
only  addressed  long-term  disruption  to 
river  traffic  resulting  from  closure  of 
locks  south  of  the  delivery  area 
announced  six  months  in  advance.  As 
the  Commission  discussed  above, 
however,  the  threat  of  manipulation  of 
prices  arises  from  the  possible  inability 
of  long  position  holders  to  take  delivery 
from  all,  or  a  signfficant  number,  of 
shipping  stations  due  to  the  closures  of 
a  lock  or  locks  located  either  within  or 
south  of  the  delivery  area.  The  longer  . 
the  period  of  the  delay  before  alternate 
delivery  procedures  can  be  invoked,  the 
greater  the  potential  for  manipidation. 
Moreover,  this  threat  exists  equally 
when  a  lock  or  locks  have  been  closed 
with  less  than  six-months  notice. 
Accordingly,  compliance  with  section 
5a(a)(10)  of  the  Act  requires  that  this 
threat  be  diminished  by  reducing  the 
period  during  which  delivery  may  be 
delayed  by  eliminating  the  six-month 
notice  requirement  and  by  applying  the 
contingency  delivery  provision  to 
similar  drcunutances  caused  by 
obstructions  to  movement  on  the  river 
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arising  either  inside  or  outside  of  the 
delivery  area. 

In  determining  the  length  of  an 
announced  obstruction  which  should 
give  rise  to  a  contingency  delivery  plan, 
the  Commission  analyzed  information 
on  past  lock  closures  by  the  Army  Corps 
of  Engineers  and  on  the  issiiance  of  river 
advisories  or  safety  zones  by  the  Coast 
Guard.  During  the  last  1 7  years  for 
which  this  information  could  be 
%ascertained,  it  appears  that  there  have 
been  no  unplanned  and  unannounced 
river  closures  of  greater  than  two  weeks 
duration.  AcconUngly,  obstructions 
lasting  at  least  IS  days  after  they  are 
announced  are  appropriately  addressed 
by  application  of  the  contingency 
delivery  plan. 

In  aculition,  as  discussed  above,  the 
application  of  divergent  difiiarentials  to 
the  contracts  depending  upon  whether 
the  delivery  is  subject  to  the 
contingency  rule  might  also  contribute 
to  a  price  manipulation  or  to  market 
congestion.  Since  the  Commission  has 
determined  that  a  differential  based  on 
150  percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  should  be 
applied  to  the  com  and  soybean  futiires 
contracts,  the  Commission  believes  that 
the  provision  in  the  contingency  plan 
should  be  conformed  to  that  differential, 
which  will  be  applicable  to  all  other 
deliveries  made  on  the  contracts  at  non- 
par locations. 

Accordingly,  the  Commission  is 
proposing  under  section  5a(a)(10)  of  the 
Act  to  change  and  to  supplement  the 
provisions  of  this  part  of  the  CBT 
proposal  by  reducing  the  continuous 
period  of  lock  closure  from  45  days  as 
proposed  to  15  days,  by  making  the  rule 
applicable  to  the  closure  of  any  lock  or 
locks  which  affects  shipments  from  a 
majority  of  shipping  stations  within  the 
northern  Illinois  River  delivery  area,  by 
making  the  rule  applicable  to  all 
announced  closiires  with  no  minimum 
notification  period  specified  and  by 
changing  the  differential  from  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  as  proposed  to 
150  percent. 

D.  Net  Worth 

As  the  Commission  found  above. 
although  the  CBT's  objective  of 
protecting  the  fmancial  integrity  of  the 
delivery  process  is  reasonable,  it  would 
be  adequately  achieved  through 
requirements  on  working  capital,  letters 
of  credit,  and  the  ceiling  on  issuance  of 
shipping  certificates  to  25  percent  of  net 
wortii.  Contrary  to  the  policies 
imderlying  the  federal  antitrust  laws, 
the  $40  million  net  worth  requirement 
would  operate  as  a  significant  bar  to 
entry  for  entities  that  would  be  eligible 


in  all  other  respects,  and  the  resulting 
market  concentration  would  be  very 
high.  The  CBT  has  failed  to  demonstrate 
a  regulatory  need  for  the  requirement. 
Accordingly,  the  Commission  is 
proposing  to  eliminate  it  under  sections 
15  and  5a(aHlO)  of  the  Act 

E.1999  Contract  Months 

By  letter  dated  April  24. 1997.  to  the 
Chairperson  of  the  Commission,  the 
CBT  advised  the  Commission  that  it  had 
determined  to  list  or  to  relist  for  trading 
the  July  1999  and  November  1999 
soybean  contracts  and  the  July  1999  and 
December  1999  com  contracts, 
respectively,  prior  to  Commission 
review  and  approval  of  the  proposed 
changes  to  the  delivery  specifications. 
In  doing  so,  the  CBT  indicated  that  it 
would 

list  the  aioramentionad  contracts  with  ■ 
special  indicator  •  *   *  denotling]  that  th* 
Exchange's  Board  of  Directors  and 
Membership  have  approved  the  temu  of  the 
listed  contracts;  however,  the  tenns  aie 
subject  to  CFTC  approvaL 

By  letter  dated  May  2, 1997,  the 
Commission  responded  that  it  "will 
consider  whether  to  approve  the  listing 
of  these  contract  months  as  part  of  its 
ongoing  proceeding  pursuant  to  section 
5a(aKlO)  of  the  Act  '  *  *."  The 
Commission  found  that-the  "listing  of 
these  trading  months  is  not  consistent 
with  Commission  rule  1.41(1)  and  that 
*  *  *  their  listing  for  trading  by  the 
CBT  is  not  legally  authorized  at  the 
present  time." 

The  Commission  by  this  proposed 
Order  announces  its  intention  to  change 
and  to  supplement  the  CBTs  proposed 
amendments  to  those  contracts  on  the 
grounds  that  they  violate  sections 
5a(a)(10)  and  15  of  the  Act.  Accordingly, 
the  Commission  proposes  to  disapprove 
the  terms  of  the  1999  com  and  soybean 
contracts  and  proposes  to  apply  the 
changes  described  above  to  such 
contracts  under  sections  5a(a)(10). 
5a{a)(12).  8a(7),  and  15  of  the  Act  The 
CBT  may  propose  to  list  the  1999  com 
and  soybean  contracts  incorporating  the 
Commission's  proposed  changes  and 
supplements,  and  the  Commission 
would  approve  such  listing.  The  CBT 
should  give  notice  to  all  traders  that  the 
Commission  has  proposed  to  disapprove 
the  CBT's  proposed  amendments  to  the 
1999  soybean  and  com  contracts. '^ 

By  the  Commission  (Chairperson  Born, 
Commissioner  Dial,  Commissioner  Spean; 
Commissioner  Tull  Dissenting  With  Opinion, 
Commissioner  Holum  Dissenting  Without 
Opinion) 


CBOT  Proposed  Deliveiy  Terms  fior  Cam 
and  Soybeaiu — Dissenting  Opinion  of 
Commissioner  John  E.  Tull,  Jr. 

I  strongly  disagree  with  the  majority's 
decision  regarding  the  Chicago  Board  of 
Trade's  proposed  amendments  to  the 
delivery  specifications  to  their  com  and 
soytiean  contracts  and  vote  to  approve  them. 

Section  5a(a)(10)  of  the  Commodity 
Exchange  Act  requires  us  to  determine 
whether  the  delivery  terms  proposed  by  the 
CBOT  "will  tend  to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity  in 
interstate  commerce."  We  must  also  "take 
into  consideration  the  public  interest  to  be 
protected  by  the  antitrust  laws  in  requiring 
or  approvli^  any  rule  of  a  contract  maikeL" 
With  all  due  respect  to  my  colleagues  and 
our  staff,  based  on  my  analysis  of  the  data, 
I  am  convinced  that  the  proposed  terms  for 
both  contracts  as  submitted  meet  these 
statutory  requiiements. 

I  also  note  that  the  CBOT  convened  two 
task  fonses  of  industry  experts  who  debated 
the  delivery  poinU  at  length  and  the  proposal 
has  been  approved  by  the  «rxrhangB 
membership.  I  believe  it  is  the  right  of  a 
membership  organization  such  as  the  CBOT 
to  write  the  specificaUons  of  its  own  contract 
as  long  as  those  specifications  satisfy  the 
statutory  requirements. 

Attachmnt  1 

For  the  reasons  explained  in  the  "Proposed 
Order  of  the  Commodity  Futures  Trading 
Commission  to  Change  and  to  Supplement 
Proposed  Rules  of  the  Board  of  Trade  of  the 
City  of  Chic^o,  Submitted  For  Commission 
Approval  in  Response  to  a  Section  Sa(a)(10) 
Notice  Relating  to  Futures  Contracts  in  Com 
and  So3rbeans,"  the  Commission  is  proposing 
under  section  5a(a)(10)  of  the  Commodity 
Exchange  Act  to  change  and  to  supplement 
rules  and  proposed  riiles  of  the  Board  of 
Trade  of  the  City  of  Chicago.  As  provided 
under  the  Proposed  Order,  the  Commission 
proposes  to  make  the  following  changes:^ 

1.  To  change  and  to  supplement  the 
paragraph  of  Rule  1036.00  immediately 
following  the  paragraph  beginning  with  the 
words  "Com  Differentials,"  to  read  as 
follows: 

In  accordance  with  the  provisions  of  Rule 
1041.00A,  com  for  shipment  from  regular 
warehouses  or  shipping  stations  located 
within  the  Chicago  Switching  District  or  the 
Bums  Harbor,  Indiana  Switching  District 
may  be  delivered  in  satisfaction  of  com 
futures  contracts  at  contract  price,  subject  to 
the  differentials  Tor  class  and  grade  outlined 
above.  [Com  for  shipment  from  shipping 
stations  located  on  the  northern  Illinois  River 
may  be  delivered  at  a  premium  over  contract 
price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau  Tariff 
No.  7  rate  applicable  to  that  location  and  the 
rate  applicable  to  Chicago,  Illinois,  subject  to 
the  differentials  for  class  and  grade  outlined 
above. 


i^The  Commission  notes  tliat  historically  than 
has  bean  very  little  or  no  open  interest  in  daliTsry 
months  for  com  or  soybeans  that  mature  two  ]f«ars 
or  mora  in  the  future. 


>•  Bnckated  type  denotes  the  Conuniasion's 
proposed  changes  or  supplements  to  the  C3T 
proposal.  Italics  denote  changes  proposed  by  the 
CBT.  Daiationa  to  propoaed  CBT  language  are  not 


•The  factor  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  bushel  basis  shall  be 
35.714  bushels  per  ton.) 

2.  To  change  and  to  supplement  the 
paragraph  of  Rule  1036.00  immediately 
following  the  paragraph  beginning  with  the 
words  "Soybean  Differentials,"  to  laad  as 
follows: 

In  accordance  with  the  provisions  of  Rule 
1041.00D,  toyhwaa  for  shipment  from 
regular  warehouses  or  shipping  statioiu 
located  within  the  Chicago  Switching 
District,  the  Bums  Harbor,  Indiana  Switching 
District,  (or  the  Toledo,  Ohio  Switching 
District]  may  be  delivered  in  satisfisction  of 
soybean  futures  contracts  at  contract  price, 
subject  to  the  diffsrentials  for  class  and  grade 
outlined  above. 

(In  accordance  with  the  provisions  of  Rule 
1041.00D,  soybeans  for  shipment  &om 
shipping  stations  located  on  the  northern 
Illinois  River  or  from  shipping  stations 
within  the  St  Louis-East  St  Louis  and  Alton 
Switching  Districts  (i.e.,  the  upper 
Mississippi  River  between  river  miles  170 
and  205)  may  be  delivered  in  satisfaction  of 
so]rl)ean  futures  contracts  at  a  premium  over 
contract  price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau  Tariff 
No.  7  rate*  appUcable  to  that  location  and  the 
™te  spplicable  to  Chicago,  Illinois,  subject  to 
the  difterentials  for  class  and  grade  outlined 
above. 

•The  factor  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  bushel  basis  shall  be 
33.333  bushels  per  ton.] 

3.  To  change  and  to  supplement  Rule 
1041. QOA  to  read  as  follows: 

Com.  Com  for  shipment  from  regular 
%varahou8e8  or  shipping  stations  located 
within  the  Chicago  Switching  District  or  the 
Bums  Harbor,  Indiana,  Switching  District  , 
may  be  delivered  in  satis&ction  of  com 
fumres  contracts  at  contract  price.  (Com  for 
shipment  from  shipping  stations  located 
within  the  northem  Illinois  River  may  be 
delivered  in  satisfaction  of  com  futures 
contracts  at  a  premium  over  contract  price  of 
150  percent  of  the  diffarence  between  the 
Waterways  Freight  Bureau  Tariff  No.  7  rate* 
applicable  to  that  location  and  the  rate 
appUcable  to  Chicago,  Illinois,  subject  to  the 
differentials  for  class  and  grade  outliiud 
above. 

•The  factor  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  bushel  basis  shall  be 
35.714  bushels  per  ton.] 

4.  To  change  and  to  supplement  Rule 
1041.00D  to  read  as  follows: 

Soybeans.  Soybeans  for  shipment  from 
regular  warehouses  or  shipping  stations 
located  within  the  Chicago  Switching 
District,  the  Bums  Harbor,  Indiana, 
Switching  District  [or  the  Toledo,  Ohio, 
Switching  District)  may  be  delivered  in 
satisfaction  of  soybean  futures  contracts  at 
contract  price.  [Soybeans  for  shipment  from 
shipping  statioiu  located  on  the  northem 
Illinois  River  or  from  shipping  stations 
within  the  St  Louis-East  St  Louis  and  Alton 
Switching  Districts  (i.e.,  the  upper 
Mississippi  River  between  river  miles  170 
and  205)  may  be  delivered  in  satisfaction  of 
soybean  futures  contracU  at  a  premium  over 
contract  price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau  Tariff 
No.  7  rate*  applicable  to  that  location  and  the 
rate  appUcable  to  Chicago.  Illinois,  subject  to 
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the  differentials  for  class  and  grade  outlined 
above. 

•The  factor  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  bushel  basis  shall  be 
33.333  bushels  per  ton.] 

5.  To  change  and  to  supplement  Regulation 
1044.01  foUoMong  the  list  of  deUvery 
locations  and  immediately  prior  to  the 
issuer's  signature  block  l^  adding,  as  follo%vs: 

[soybeans  only: 

St  Louis,  MO,  river  mile  marker 

Toledo,  OH.  Switching  DixtrictI 


6.  To  change  and  to  supplement  Regulation 
1056.01  by  adding  after  the  last  paragraph  the 
foUowing: 

[The  premium  charges  on  soybeans  for 
deUvery  from  regular  shippen  trithin  the 
Toledo.  Ohio,  Switching  District  shall  not 
exceed  12/100  of  one  cant  per  buahal  per 
day. 

The  premium  charges  on  soybeans  for 
deUvery  from  regular  shippen  %vithin  the  St 
Louis-East  St  Louis  and  Alton  Switching 
Districts  (i.e.,  the  upper  Mississippi  River 
between  river  miles  1 70  and  205)  shaU  not 
exceed  10/100  of  one  cent  per  bushel  per 
day.] 

7.  To  change  and  to  supplement  the  second 
paragraph  of  Regulation  1081.01(1)  to  read  as 
foUows: 

(c)  and  in  the  case  of  Chicago,  Illinois, 
Bums  Harbor.  Indiana,  [and  Toledo,  Ohio,] 
Switching  Districts  only,  his  registered 
storage  capacity. 

8.  To  change  and  to  supplemmt  the  third 
paragraph  of  Regulation  1081.01(l)(a)  to  i«ad 
as  follows: 

(a)  one  barge  per  day  at  each  shipping 
station  on  the  northem  Illinois  River  [and 
within  the  St  Louis-East  St  Louis  and  Alton 
Switching  Districts  (i.e.,  the  upper 
Mississippi  River  between  river  miles  170 
and  205);]  and 

9.  To  change  and  to  supplement  Regulation 
1081.01(2)  to  read  as  follows: 

Except  for  shippers  located  on  the  northem 
Illinois  River  (and  within  the  St  Louis-East 
St  Louis  and  Alton  Switching  Districts  (Le., 
the  upper  Mississippi  River  between  river 
miles  170  and  205).]  such  warehouse  shall  be 
coimected  by  railroad  tracks  with  one  or 
more  railway  lines. 

10.  To  change  and  to  supplement  the  first 
sentence  of  R^ulation  1081.01(12}A  to  read 
as  follows: 

A.  Load-Out  Procedures  for  Wheat  and 
Oats  and  Rail  and  Vessel  Load-Out 
Procedures  for  Com  and  So/beans  fiom 
Chicago.  Illinois,  Bums  Harbor,  Indiana,  [and 
Toledo,  Ohio,  Switching  Districts]  Only 


11.  To  change  and  to  supplement  the  first 
sentence  of  R^ulation  1081.01(12)B  to  read 
as  foUows: 

B.  Load-Out  Rates  for  Wheat  and  Oats  and 
Rail  and  Vessel  Load-Out  Rates  for  Com  and 
Soybeans  from  Chicago,  Illinois,  Bums 
Harbor,  Indiana,  [and  Toledo,  Ohio, 
Switching  DistricU]  Only  *     *     *. 

12.  To  change  and  to  supplement 
Regulation  1081.01(12)G(7)  to  eliminate  the 
wortls  "on  the  Illinois  Waterway,"  to  read  as 
foUows: 

Any  expense  for  making  the  grain  available 
for  loading  will  be  home  by  the  party  making 
delivery,  provided  that  the  taker  of  deUvery 
presents  barge,  equipment  clean  and  ready  to 


load  within  ten  calendar  days  foUowing  the 
scheduled  loading  date  of  the  barge.  If  the 
taker's  barges  are  not  made  available  within 
ten  calendar  days  following  the  scheduled 
loading  date,  the  taker  shall  reimburse  the 
shipper  for  any  expenses  for  making  the 
grain  available.  Taker  and  maker  of  delivmy 
have  tiirae  days  to  agree  to  these  expenses. 

13.  To  change  and  to  supplement  the  last 
sentence  of  Regulation  1081.10(12)(GX8)  to 
read  as  follows: 

(8)*  •  *.  If  the  aforementioned  condition 
of  impossibility  prevails  at  a  majority  Of 
regukir  shipping  stations,  then  shipment 
[shaU  be  made  under  the  provisions  of  rule 
1081.(12)(G)(9).] 

14.  To  change  and  to  supplement  the  first 
tMuagraph  and  paragraph  9(bHiU)  and  add  a 
new  paragraph  at  the  end  of  Regulatkm 
1081.01(12)(G)(9)  to  read  as  follows: 

(9).  In  the  event  that  [it  has  been 
annoimced  that  river  traffic  will  be 
obstructed  for  a  period  of  fifteen  days  or 
longer  as  a  result  of  one  of  the  conditions  of 
imposaibthty  listed  in  regulation 
1081.10(12)(GK8)  and  in  the  event  that  the 
obstmction  will  affect  a  majority  of  regular 
shipping  sUtions  located  on  the  northem 
Illinois  River,)  then  the  following  barge  load- 
out  procedures  for  com  and  aoiybeatu  sbiUl 
apply. 

(b)*  •  • 

(ill)  The  taka-  of  delivwy  shall  pay  the 
maker  150%  of  the  Waterways  Freight 
Bureau  Tariff  Number  7  barge  benchmark 
rate  from  the  original  delivery  point  stated  on 
the  Shipping  Certificate  to  SOLA. 

[(c)  In  the  event  that  the  obstruction  or 
condition  of  impossibUity  listed  in  regidation 
1081.10(12)(G)(8)  will  affect  a  majority  of 
regular  shipping  stations  located  on  the 
northem  niinois  River,  but  no  announcement 
of  the  anticipated  period  of  obstmction  is 
made,  then  shipment  may  be  delayed  for  the 
niunber  of  days  that  such  impossibiUfy 
prevails.] 

15.  To  change  and  to  supplement  the  first 
paragraph  of  Regulation  1081.01(13)A  by 
eliminating  the  words  "and  soybeaiu"  in 
both  instances  in  which  they  appear. 

16.  To  change  and  to  supplement 
Regulation  108l.0l(l3)D  by  retaining  it  and 
changing  it  to  read  as  fbUows: 

(Soybeans.  For  the  deUvery  of  soybeans, 
regular  warehouses  or  shipping  stations  may 
be  located  within  the  Chicago  Switching 
District,  within  the  Biuns  Harbor,  Indiana, 
Switching  District  (subject  to  the  provisions 
of  paragraph  A  above),  within  the  Toledo, 
Ohio,  Switching  District  or  shipping  stations 
may  be  located  on  the  northem  Illinois  River 
(subject  to  the  provisions  of  paragraph  A 
above),  or  within  the  St  Louis-East  St  Louis 
and  Alton  Switching  Districts  (i.e.,  the  upper 
Mississippi  River  between  river  miles  170 
and  205). 

DeUvery  in  Toledo  must  be  made  at  regular 
warehouses  or  shipping  stations  providing 
water  loading  facilities  and  maintaining 
water  depth  equal  to  iu>rmal  seaway  draft  of 
27  feet  However,  deliveries  of  soybeans  may 
be  made  in  off-water  elevators  within  the 
Toledo,  Ohio.  Switching  District  PROVIDED 
that  the  party  '"»*""g  daUvery  makes  the 
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soybeans  available  upon  call  within  five 
calendar  days  to  load  into  water  equipment 
at  one  water  location  within  the  Toledo, 
Ohio,  Switching  District.  The  party  making 
delivery  must  declare  within  one  businaM 
day  after  receiving  warehouse  receipts  and 
loading  orders  the  water  location  at  which 
soybeans  will  be  made  available.  Any 
additional  expense  incurred  to  move  delivery 
soybeans  bom  an  off-water  elevator  into 
water  bdlities  shall  be  borne  by  the  party 
making  delivery  PROVIDED  that  the  party 
taking  delivery  presents  water  equipment 
clean  and  ready  to  load  within  15  calendar 
days  firom  the  time  the  soybeans  have  bean 
made  available.  OfBcial  weights  and  official 
grades  as  loaded  into  the  water  equipment 
shall  govern  for  delivery  purposes.  Delivery 
in  the  greater  St  Louis  river-loading  area 
must  be  made  at  regular  warehouses  or 
shipping  stations  providing  water  loading 
fiKulities  and  rrmintnining  water  depth  equal 
to  the  average  draft  of  the  current  baige 
loadings  in  this  delivery  area.  Official 
«veights  and  official  grades  as  loaded  into  the 
water  equipment  shall  govern  far  delivery 
purposes.) 

17.  To  change  and  to  supplement 
Regulation  1081.01(14)E  by  retaining  it  and 
rhMnging  it  to  read  as  follows: 

[Soybeans.  The  warehous«nan  or  shipper 
is  not  required  to  furnish  transit  billing  on 
soybeans  represented  by  warehouse  receipt 
or  shipping  certificate  delivery  in  Toledo, 
Ohio.  Delivery  shall  be  flat  I 

18.  To  change  and  to  supplement  the  first 
paragraph  of  the  applicant's  declaration 
contained  in  Regulation  1085.01  to  read  as 
follows: 

We,  the (hereinafter  called  the 

Warehouseman/Shippo')  afwnsr  or  lessee  of 

the  warehouse  located  at or 

shipping  station  located  at  mile  marker 

(of  the River.l  having  a 

storage  capacity  •  •  •. 

19.  To  change  and  to  supplement  appendix 
4E,  paragraph  2,  by  eliminating  the  sentence 
which  reads,  "The  net  worth  of  a  firm  regular 
to  deliver  com  or  soybeans  must  be  greater 
than  or  equal  to  $40,000,000." 

The  Commission  has  determined  that 
publication  of  the  Proposed  Order  for  public 
comment  will  assist  the  Commission  in  its 
consideration  of  these  issues.  Accordingly, 
the  Commission  is  requesting  written 
comments  from  interested  members  of  the 
pubUc. 

Issued  in  Washington.  D.C.  this  16th  day 
of  September,  1997,  by  the  Commodity 
Futures  Trading  Commission. 
Catherine  D.  Dixon. 
Assistaitt  Secretary  of  the  Ckjmmissioiu 
[FR  Doc.  97-24948  Filed  9-19-97;  8:45  am] 
■UMQ  CODE  OBI-ei-P 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 


•  AND  DATE:  11:00  a.m.,  Friday. 
October  31, 1997. 

PLACE:  1155  2l8t  St.  N.W..  Washington. 
D.C  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb.  202-418-5100. 
lMDA.Waiib. 

Secretary  of  the  Commission. 
(FR  Doc.  97-25193  Filed  9-18-97;  11:28  am] 
I  COM  CMI-tl-ll 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshine  Act  MMting 

AGENCY  HOLOmO  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  11:00  ajn..  Friday. 
October  24, 1997. 

PLACE:  1196  218T  ST^  N.W^  WASHMOTON. 
D.C.  «m  FL.  CONFERENCE  ROOM. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSUEREO:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb.  202-418-5100. 
lean  A.  Webb, 

Secretiiiy  of  the  Commission. 
(FR  Doc.  97-25194  Filed  9-18-97;  8:45  am) 
I  oooc  asi-*i-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  MMtkig 

AGBICY  HOLOINQ  THE  MEET1NO: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11.00  a.m..  Friday, 

October  10. 1997. 

PtACE:  1155  21st  St,  N.W.,  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSBERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

|MuiA.Wabb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-25196  Filed  9-18-97;  8:45  am} 

■MXINQ  OOOC  «B1-ei-M 


Sunshine  Act  MMting 

AQBICY  HOLOMO  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshins  Act  MMting 

AQB4CY  HOLOBIQ  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 

TMC  AND  DATE:  11:00  aon..  Friday. 
October  17, 1997. 

PLACE:  1155  21st  St,  N.W.,  Washington. 
D.C  9th  FL  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Jean  A.  Webb,  202-418-5100. 
|MBA.Wabb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-25195  Filed  9-18-^7;  11:28  am] 

HUMQ  oooe  SHI-ei-ll 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshin*  Act  MMting 

AQ0ICY  HOLOMQ  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday. 
October  3, 1997. 

PLACE:  1155  2l8t  St.  N.W.,  Washington. 
D.C.  9th  Fl.  Conference  Room. 
STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb.  202-418-5100. 
JMBA-Wabb. 

Secretary  of  the  Commission. 
(FR  Doc.  97-25197  Filed  9-18-97;  11:28  am] 
■i-Oi-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshin*  Act  M««ting 

AOeiCY  HOLOMQ  THE  MEETMQ: 

Commodity  Futtires  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday. 

October  27, 1997. 

PLACE:  1155  21st  St.  N.W..  Washington. 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed.    . 

MATTERS  TO  BE  CONSIOERB): 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-25198  Filed  9-18-07;  11:28  am] 

HUMQ  COOC  63S1-«1-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AQENCY  HOLOINQ  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 

THE  AND  DATE:  2  p.m..  Monday.  October 
20. 1997. 

PLACE:  1155  21st  St  NW..  Washington. 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secrtaryofthe  Commission. 

(FR  Doc.  97-25199  Filed  »-18-97;  11:28  am) 

BILUNQ  CODE  «3S1-01-M 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshine  Act  Meeting 

AQENCY  HOLOMQ  THE  IMEETMQ: 
Commodity  Futures  Trading 
Commission. 

TMIE  AND  DATE:  2:00  p.m..  Monday. 
October  6,  1997. 

PLACE:  1155  21gt  St.  N.W.,  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-25200  FUed  9-18-97;  11:28  am] 

BNXMQ  COOC  •WI-ei-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  "^ 

AQENCY  HOLOMQ  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Friday, 

October  14. 1997. 

PLACE:  1155  2l8t  St.  N.W..  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matten. 

CONTACT  PERSON  FOR  MORE  MFORMATKM:^ 

Jeen  A.  Webb.  202-418-5100. 

lam  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-25201  FUed  9-18-97;  11:28  am] 

I  oooe  nsi-ti^ 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshine  Act  Meeting 

"FEDERAL  REQBTER"  CITATKM  OF 
««VK)US  ANNOUNCEMENT:  62  FR  46484. 

PREVnUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  p.m.,  Thursday, 
September  25. 1997. 

CHANQES  IN  THE  MEETINQ:  The 

Commodity  Futures  Trading 

Commission  has  cancelled  the  closed 

meeting  to  discuss  Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc  97-25259  FUed  9-18-97;  2:33  pm] 

aiLlJNQ  CODE  SWI^-M 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshine  Act  IMasting 

AQENCY  HOLOS«Q  THE  MEETMQ: 
Commodity  Futures  Trading 
Commission. 

TMK  AND  DATE:  2:00  p.m..  Wednesday. 

October  8, 1997. 

PLACE:  1155  2l8tSt.  N.W..  Washington. 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-25260  FUed  9-18-97;  2:33  pmj 

HLUNO  CODE  6361-01-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Privacy  Act  of  1974:  System  of 
Records 

AQENCY:  Commodity  Futures  Tradiiig 
Commission. 

ACTKM:  Amendment  of  system  of 
records  to  include  new  routine  uses. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C  552a(e)(ll)),  the 
Commodity  Futtues  Trading 
Commission  is  i«miing  notice  of  its 
intent  to  amend  the  system  of  recortls 
entitled  CFTC-5.  Employee  Personnel/ 
Payroll  Records,  to  include  new  routine 
uses  required  by  the  Personal 
Responsibility  and  Worlt  Opportunity 
Reconciliaticm  Act  of  1996. 
DATES:  Comments  must  be  received  on 
or  before  October  22. 1997. 


ADDRESSES:  Comments  should  be 
addressed  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission,  Three  Lafasrette  Centre, 
1155  21st  Street  NW..  Washington,  DC 
20581.  Comments  may  also  be  sent  via 
the  Internet  to  secretary^itc.gov. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Stacy  Dean  Yochum,  Office  of  the 
Executive  Director,  (202)  418-5157.  or 
Glynn  L.  Mays,  Office  of  Gen«al 
Counsel,  (202)  418-5120,  Commodity 
Futvues  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW.. 
Washington.  DC  20581. 

8UPPLaiD#TARY  INFORMATKM: 

L  Additions  to  Routine  Uie 

Pursuant  to  Pub.  L.  104-193,  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
("the  Act"),  the  Commodity  Futures 
Trading  Commission  will  disclose  data 
from  CFTC-5.  Employee  Personnel/ 
Payroll  Records,  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services,  for  use 
in  its  Federal  Parent  Locator  System 
(FPLS)  and  Federal  Tax  OfEset  System. 
DHHS/OCSE  No.  09-90-0074. 
Information  on  the  FPLS  and  Federal 
Tax  OfEset  System  was  last  published  in 
the  Federal  Registw  on  July  25. 1996 
(61  FR  38754). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for  the 
purpose  of  establishing  paternity  and 
securing  support.  The  Act  amended  42 
U.S.C  653(n)  to  require  quarterly  wage 
reporting  to  the  FPLS  by  federal 
employers  of  the  name,  social  security 
number,  and  quarterly  wages  of  each 
employee,  effective  October  1, 1997. 
The  Act  also  added  a  new  section,  42 
U.S.C.  653a,  which  requires  federal 
employers  to  provide  information  to  the 
National  Directory  of  New  Hires 
established  by  42  U.S.C  653.  Fedraal 
employers  must  report  the  name, 
address,  and  social  security  number  of 
a  new  employee  to  the  National 
Directory  of  New  Hires  effective  October 
1, 1997.  Pursuant  to  the  amendments  to 
42  U.S.C.  653  made  by  the  Act,  the 
enlarged  FPLS  will  include  the  National 
Directory  of  New  Hires,  a  database 
containing  information  on  employees 
commencing  employment,  quartnly 
wage  data  on  private  and  public  sector 
employees,  and  information  on 
unemployment  compensation  benefits, 
all  effective  October  1. 1997. 

Also  in  accordance  with  the  Act 
efEsctive  October  1, 1998,  the  ITLS  will 
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be  expanded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is 
implemented,  its  files  will  be  fnatched 
on  an  ongoing  basis  against  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  the  FPLS  identifies  a  person  as  a 
participant  in  a  State  child  support  case, 
that  State  will  be  notified  of  the 
participant's  current  employer.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1,  1998. 

The  data  to  be  disclosed  by  the 
Commodity  Futures  Trading 
Commission  to  the  FPLS  include:  name, 
address,  social  security  number,  and 
quarterly  wages.  In  addition,  names  and 
social  security  numbers  submitted  by 
the  Commodity  Futures  Trading 
Commission  to  the  FPLS  will  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Social  Security 
Administration  for  verification  to  ensure 
that  the  social  security  number  provided 
is  correct. 

The  data  disclosed  by  the  Commodity 
Futures  Trading  Commission  to  the 
FPLS  will  also  be  disclosed  by  the 
Office  of  Qiild  Support  Enforcement  to 
the  Secretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  tax  return. 

n.  Compatibility  of  Proposed  Routine 
Use 

The  Commodity  Futiues  Trading 
Commission  is  amending  these  routine 
uses  in  accordance  with  the  Privacy  Act 
(5  U.S.C.  552a(bK3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  whk:h 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible  use"  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines,  51  FR  18982, 
18985  (1986).  Since  the  proposed  uses 
of  the  data  are  required  by  Pub.  L.  104- 
193,  they  are  clearly  necessary  and 
proper  uses,  and,  therefore,  compatible 
uses  under  the  Privacy  Act. 

in.  E£EKt  of  Proposed  Chsngss  on 
Individiisls 

The  CFTC  will  disclose  information 
under  the  propose  routine  uses  only  as 
required  by  Pub.  L.  104-193  and  as 
permitted  by  the  Privacy  Act.  Disclosure 
will  be  handled  through  the  agency's 


personnel/payroll  system  provider,  the 
National  Finance  Center  of  the 
Department  of  Agriculture. 

Accordingly.  CFTC-5,  Employee 
Personnel  and  Payroll  Records,  most 
recently  published  in  the  Federsl 
Register  on  Thursday.  August  21,  1997 
(62  FR  44442,  44446)  is  amended  as  set 
forth  below. 


ROUTWE  USES  Of  MCOMM  MASfT  ASIED  M  THE 
SYSTEM,  StCUnNO  CATEQOmES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  uses: 

a.  In  response  to  legitimate  requests, 
this  information  may  be  provided  to 
other  federal  agencies  for  the  purpose  of 
hiring  or  retaining  employees,  and  may 
be  provided  to  other  prospective 
employers,  to  the  extent  that  the 
information  is  relevant  to  the 
prospective  employer's  decision  in  the 
matter. 

b.  The  information  may  be  provided 
to  the  Justice  Department,  the  Office  of 
Personnel  Management  or  other  federal 
agencies,  or  used  by  the  Commission  in 
connection  with  any  investigation  or 
administrative  or  legal  proceeding 
involving  any  violation  of  fiaderal  law  or 
regulation  thereunder. 

c.  Certain  information  will  be 
provided,  as  required  by  law,  to  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  E)epartment  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System  to  enable  state  iurisdictions  to 
locate  individuals  and  identify  their 
income  sources  to  establish  paternity, 
establish  and  modify  orders  of  support, 
and  for  enforcement  action. 

d.  Certain  information  will  be 
provided,  as  required  by  law,  to  the 
Office  of  Child  Support  Enforcement  for 
release  to  the  Social  Securify 
Administration  for  verifying  social 
security  numbers  in  connection  with  the 
operation  of  the  FPLS  by  the  Office  of 
Child  Support  Enforcement 

e.  Certain  information  wiU  be 
provided,  as  required  by  law,  to  the 
Office  of  Child  Support  Enforcement  for 
release  to  the  Department  of  Treasury 
for  purposes  of  administering  the 
Earned  Income  Tax  Credit  Program 
(Section  32,  Internal  Revraiue  Cpde  of 
1986)  and  verifying  a  claim  with  respect 
to  employment  in  a  tax  return. 

•        •        •        •        • 

Issued  in  Washington,  DC,  on  September 
16, 1997.  by  the  Commission. 
Cathariiw  D.  Dixoa. 
Asaiatant  Secretary  of  the  Commission. 
(FR  Doc  97-25067  Filed  9-19-97;  8:45  ami 
■1-S1-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
ACTION:  Notice.         

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  for  the  provisions  thereof. 
Comment^  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  propwr  performance 
of  the  functions  to  the  agency,  including 
whether  the  information  shall  have 
practical  utilify;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  qiialify,  utility,  and 
cluify  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
dates:  Consideration  will  be  given  to  all 
coibments  received  November  21, 1997. 
AOOAESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and 
Readiness)(Force  Management 
Policy)(Military  Personnel  Policy)/ 
Accession  Policy,  ATTN:  LTC  Michael 
Ostroski,  Room  2B271,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proptMed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703) 695-5529. 

Title,  Associated  Form,  and  OMB 
Niimber  Request  for  Refarence.  DD 
Form  370.  OMB  Control  Number  0704- 
0167. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
obtain  personal  reference  data,  in  order 
to  request  a  waiver,  on  a  military 
applicant  who  has  committed  a  civil  or 
criminal  offense  and  woiild  otherwise 
be  disqualified  for  entry  to  the  Armed 
Forces  of  the  United  States.  The  DD 
Form  370  is  used  to  obtain  reference 
information  evaluating  the  character, 
work  habits,  and  attitudes  of  a  applictfit 


fit>m  a  person  of  authority  or  standing 
within  the  community. 

Affected  Public:  Inoividuals  or 
households,  non-profit  or  other  for 
profit  businesses,  non-profit 
institutions,  local,  tribal  and  state 
agencies.  Normally,  this  form  would  be 
completed  by  responsible  community 
leaders  such  as  school  officials,  ' 
ministers  and  law  enforcement  officials. 

Annual  Burden  Hours:  12,500. 

Number  of  respondents.  75.000. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  10 
minutes  per  respondent 

Frequency:  On  occasion. 

SUPPLBiBirrARY  MFOfMATION: 

Summary  of  Information  CoUectfon 

This  information  collected  provides 
the  Armed  Services  with  specific 
backgroimd  information  on  an 
applicant  A  history  of  criminal  activity, 
arrests,  or  moral  offenses  is 
disqualifying  for  military  service.  An 
applicant,  with  such  a  disquaUfier.  is 
required  to  submit  references  from 
community  leaders  who  will  attest  to 
his  or  her  character,  attitudes  or  work 
habits.  The  DD  Form  370  is  the  method 
of  information  collection  which  requests 
an  evaluation  and  refarence  from  a 
specific  individual,  within  the 
community,  who  has  the  knowledge  of 
the  applicant's  habits,  behaviors, 
personality  and  character.  The 
information  will  be  used  to  determine 
suitability  of  the  applicant  for  military 
service  and  the  insurance  of  a  waiver  for 
acceptance. 

Dated:  September  16, 1997. 
Patricia  L.  Toppin^i, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-25086  FUed  9-19-97;  8:45  am] 
SaUNQ  COOS  MOO-M-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Commant  Request 


ACnON:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Survey  of  Air  Force  Small 
Business  Iimovation  Research  (SBIR) 
Contract  Awardees,  OMB  Number 
0701-0117. 

Type  of  Request:  Revision. 


Number  of  Respondents:  17. 
Responses  Per  Respondent:  1. 
Annual  Responses:  17. 
Average  Burden  Per  Response:  12 
minutes. 
Annual  Burden  Hours:  3  hours. 
Needs  and  Uses:  This  information 
collection  is  a  survey  on  noteworthy 
Small  Business  Innovation  Research 
(SBIR)  accomplishments  and 
commercialization  of  small  business 
research  and  development  The 
information  is  used  to  evaluate  the 
success  of  the  program  in  meeting  the 
objectives  of  Pub.  L  97-219  and  to 
publicize  successful  SBIR  research  and 
development  (R&D)  to  potential 
piux:ha8ers.  Respondents  are  small 
business  companies  who  are  awarded 
SBIR  dollars  to  perform  needed  Air 
Force  technologies.  This  survey  is 
background  for  a  metric  which  indicates 
to  the  SBIR  Program  Manager  the 
companies  who  have  commercialized  as 
a  result  of  their  Phase  II  awards. 

Affected  Public:  Business  or  Other 
For-ProfiL 
Frequency:  Biennially. 
Respondent's  Obligation:  Volimtaiy. 
OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  JefEarson  Davis  Highway.  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  September  16, 1997. 
Patricia  L.  Toppfngi, 

Ahemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-25087  Filed  9-19-^7;  8:45  am) 

sauaa  oooc  mm  tt\  u 


DEPARTMENT  OF  DEFENSE 

Office  of  tiM  Secratary  of  Defense 

Ballistic  Missile  Defense  Advisory 
Committee 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


Defense  and  Deputy  Secretary  of 
Defense,  through  the  Under  Secretaty  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development  and 
technology. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Ajct 
Public  Law  No.  92-463,  as  amended  by 
5  U.S.C.,  Appendix  H.  it  is  hereby 
determined  that  this  BMD  Advisory 
Committee  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc 

Dated:  September  16, 1997. 
Uada  M.  Bymm, 

Ahemate  OSD  Federal  Register  Uaiaon 

Office,  Department  of  Defense. 

(FR  Doc  97-25083  FUad  9-l»-«7;  S:4S  am] 


DEPARTMENT  OF  DEFENSE 
Office  of  ttw  SacratMry 

National  Defense  Panel  Meeting 

AQENCY:  DOD,  National  Defense  PaneL 
ACTION:  Notice. 


ffUMMARY:The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  in  Washington.  D.C.,  on 
September  23-24, 1997. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  September  25  and  26, 1907.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  No.  92-463,  as  amended  (5  U.S.C 
App.  n,  (1982)],  it  has  been  determined 
that  this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(c)(l)  (1982).  and  that  accordingly, 
this  meeting  will  be  closed  to  the  public 
from  0830-1700,  September  25  and  26, 
1997  in  order  for  the  Panel  to  discuss 
classified  material. 

DATES:  September  25  and  26, 1997. 
ADDRESSES:  Suite  532, 1931  Jefferson 
Davis  Hwy,  Arlington  VA. 
SUPPt^iENTARY  INFORMATION:  The 
National  Defense  Panel  was  esteblished 
on  January  14, 1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Public  Law  104-201.  The 
mission  of  the  National  Defsnae  Panel  is  • 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadreimial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
wajrs  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
National  Defense  Panel  %vill  meet  in 
closed  session  from  0830-1700  on 
September  25  and  from  0830-1700  on 
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September  26, 1997.  Ehuing  the  closed 
session  on  September  25,  the  National 
Defense  Panel  staff  will  address  Issue 
Reviews  and  Report  Status  on  Projects 
at  the  Crystal  Mall  3  office.  On 
September  26  from  0900-1000  during 
the  closed  session  the  Panel  will  meet 
with  Terry  O'Connell,  Chairman  of  the 
Reserve  Forces  Policy  Board  at  the 
Crystal  Mall  3  office.  The  remainder  of 
the  Panel's  time  will  be  used  to  discuss 
the  NDP  staff  presentations  on  various 
future  strategies,  desired  capabilities, 
and  developing  force  elements. 

The  determination  to  close  the 
meeting  is  based  on  the  consideration 
that  it  is  expected  that  discussion  will 
involve  classified  matters  of  national 
seciirity  concern  throughout. 
FOR  FURTHEB  WdFOfmAVOH  CONTACT: 
Please  contact  the  National  Defense 
Panel  at (703)  602-4175/6. 

Dated:  September  16, 1997. 
L.M.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  97-25064  Filed  9-19-fl7:  8:45  ami 
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Dnted:  September  16. 1997. 
Patricia  L.  Toppiogs. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  97-25085  Filed  9-19-97;  8:45  ami 
BtLUNQ  COM  S000-04-M 


DEPARTMENT  OF  DEFENSE 

Offfce  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92^63,  the  Federal 
Advisory  Coomiittee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
-will  be  held  on  October  7, 1997;  October 
14, 1997;  October  21,  1997;  and  October 
28. 1997,  at  10:00  a.m.  in  Room  A105, 
The  Nash  Building,  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matter*  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AOBICY:  Department  of  Education. 
ACTK)N:  Submission  for  OMB  review; 
Comment  request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  U»e  Chief  Information 
Officer,  invites  conunents  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
22, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A^irs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMBfTARY  N«K>RMATION:  Section 
3506  of  the  Paperworic  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfiere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 


collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  e^dsting 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the  - 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping^ 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  16, 1997. 
Gloria  Parker. 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Poetaecondary  Education 

Type  of  Review:  Revision. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  William  D.  Ford 
Federal  Direct  Loan  Program. 

Frequency:  Varies  by  section. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  4.402,728.  ^ 

Burden  Hours:  1,789,269. 

Abstract:  The  proposed  rules  require 
the  collection  of  additional  information, 
in  certain  cases,  in  order  to  discharge  a 
borrower's  obligation  to  repay  a  Federal 
Direct  Consolidation  Loan  due  to  a  total 
and  permanent  disability. 

Office  of  Educational  Reaearch  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  State  Library  Agencies  Survey, 
FY  1997-FY  1999. 

Frequency:  Annually. 

Affacted  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  51. 
Burden  Hours:  612. 

Abstract:  This  survey  is  proposed  as 
an  annual  data  collection  as  part  of  a 
federal-state  cooperative  system  of  data 
collection.  State  Library  Agencies 
(STLAa)  are  the  official  agency  of  a  state 
charged  by  state  law  with  the  extension 
and  development  of  public  library 
services  and  they  receive  broader  . 
legislative  mandates  affecting  libraries 
of  all  types  in  the  states  (i.e..  public, 
academic,  school,  special  and  library 
systems).  The  data  are  collected  entirely 
electronically  and  the  survey  is 
designed  and  coordinated  by  a  federal/ 
state  cooperative  system.  The  survey 
will  provide  state  and  federal 
policymakers  with  information  about 


STLAs,  their  governance,  allied 
operations,  development  services  to 
libraries  and  library  systems,  support  of 
electronic  information  networks,  etc. 
(FR  Doa  97-25043  FUed  9-19-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.284A] 

ftehabllitation  Continuing  Education 
Programs;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1906 

Purpose  Of  Program:  To  support 
cooperative  agreements  for  training 
centers  that  serve  either  a  Federal  region 
or  another  geographic  area  and  provide 
a  broad,  integrated  sequence  of  training 
activities  throughout  a  multi-State 
geographical  area. 

Eligible  Applicants:  State  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education. 

Deadline  For  Transmittal  Of 
Applications:  November  14, 1997. 
Deadline  For  Intergovernmental 
Review:  ]vauary  13, 1998. 

Applicatioits  Available:  September 
22, 1997. 
Available  Funds:  $2,903,732. 
Estimated  Range  Of  Awards: 
$318,612— $525,900. 

Maximum  Awards  By  Rehabilitation 
Services  Administration  (RSA)  Region: 
In  no  case  does  the  Secretary  make  an 
initial  award  greater  than  the  amount 
listed  for  each  of  the  following  RSA 
regions  for  a  single  budget  period  of  12 
months.  The  Secretary  rejects  and  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  this 
amount 

Maximum  Level  Of  Awards  By  RSA 
Region: 

Region  II— $439,800 
Region  m— $525,900 
Region  VI— $505,300 
Region  VII— $348,500 
Region  Vm— $318,612 
Region  IX-^$428,500 
Region  X— $337,120 

Note:  Applicants  should  apply  tat  level 
fimding  for  each  project  year.  Also, 
applicants  are  subject  to  a  four  percent  coat- 
share  requirement  on  awards. 

Estimated  Ntwiber  Of  Awards:  7. 

NtOe:  Applications  are  invited  for  the 
provision  of  training  for  Department  of 
EducaUon  R^ons  n,  ffi.  VI,  VD,  Vm,  DC.  and 
X  only.  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
Applicable  Regulations:  (a)  The 
Education  Department  Geneial 


Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  79,  80,  81,  82, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Parts  385  and  389. 

Note:  The  regulations  in  34  CFR  Part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  r^ulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

The  Rehabilitation  Act  Amendments 
of  1992,  enacted  October  29. 1992.  also 
applies.  Specifically  note  that  imder 
section  21(b)(6)  of  the  Rehabilitation 
Act,  as  amended,  applicants  are 
required  to  demonstrate  how  they  will 
address,  in  whole  or  in  part,  the  needs 
of  individuals  with  disabilities  fiom 
minority  backgrounds. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
U.S.  Department  of  Education,  600 
Independence  Avenue.  S.W..  room  3317 
Switzer  Building.  Washington,  D.C 
20202-2550.  Telephone:  (202)  205- 
8351.  The  preferred  method  for 
requesting  applications  is  to  FAX  your 
request  to  (202)  205-8717.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Seivice  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Ellen  Chesley,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  room  3318  Switzer  Building, 
Washington.  D.C.  20202-2649. 
Telephone:  (202)  205-9481. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Acceaa  to  This  Document 

Anyone  may  view  this  doctmient  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.eov/fedregJitm 

http://www.ea.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 

which  is  available  free  at  either  of  the 

previous  sites.  If  you  have  questions 


about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  txMird  of  the 
Department  Telephone:  (202)  219-1511 
or  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — ^Files/Annoimcements.  Bulletins  and 
Press  Releases. 

tMm  The  ofBcial  version  of  a  document  is 
the  document  published  in  the  Fadaral 


Ptoyam  Authority:  2«  U.S.Q  774. 
Dated:  September  17, 1997. 
Howard  R.  MoeH. 

ActiitgAsMigtant  Secretary  fia- Special 
Education  and  Rehabilitative  Serrices. 
[FR  Doc.  97-25110  FUed  9-19-97;  8:45  aai] 
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DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commission 

[Dociwt  No.  CP96-641-000] 

ANR  Plpalina  CompMiy;  NMlea  Of  8N» 
VM! 

September  16, 1997. 

On  September  22, 1997,  beginning  at 
1:30  p.m.,  the  Office  of  Pipeline 
Regulation  (OPR)  staff  will  conduct  a 
compliance  inspection  of  ANR  Pipeline 
Company's  (ANR)  Michigan  Leg  South 
Looping  Project  facilities  in  Porter 
County,  Indiana,  and  Will  County, 
Illinois,  beginning  at  ANR's 
construction  office  located  at  8619 
Louisiana  Place.  Merrillville.  Indiana. 

All  parties  may  attend.  Those 
planning  to  attend  must  provide  th^ 
own  transportation. 

For  further  information,  please 
contact  Paul  McKee  at  (202)  208-1088. 
WamaCBdands, 
Deputy  Director.  Office  of  Pipeline 
Regulation. 

[FR  Doc.  97-25030  Filed  »-l»-e7:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(Docket  No.  RP97-S24-000I 

Columbia  Gaa  Tranamlsaion 
Corporation;  Notica  of  Propoaad 
Ouingaa  in  FERC  Gaa  Tariff 

September  16, 1997. 

Take  notice  that  on  September  11, 
1997,  Columbia  Gas  Transmission 
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Corporation  (Columbia  Gas)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revved  Volume  No.  1,  the 
following  revised  tariff  sheets  bearing  a 
proposed  effiective  date  of  November  1, 
1997: 

Title  Page 

Fourth  ReviMd  Sheet  No.  25A 
Fourth  Revised  Sheet  No.  30.1 
Sixth  Revised  Sheet  No.  30B 
Fifth  Revised  Sheet  No.  31A 
Second  Revised  Sheet  No.  44A 
Seventh  Revised  Sheet  No.  282 

Coliunbia  states  that  it  is  making  the 
instant  filing  to  revise  the  Title  Page  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  reflect  Columbia's  new 
business  address  and  telephone  and  fax 
numbers.  By  this  filing.  Columbia  states 
that  it  is  also  canceling  and  reserving  for 
future  use  certain  sheets  referenced  as 
the  "Collection  Rates."  filed  pursuant  to 
the  Commission's  order  issued  January 
29. 1997  (78  FERC  1 61.071)  in  the 
settlement  in  Colimibia's  Docket  No. 
RP95-408,  et  al.  These  tariff  sheets  are 
being  canceled,  for  administrative 
reasons,  since  they  are  no  longer 
applicable  due  to  the  Commission's 
April  17. 1997  order  approving  the 
settlement  In  Docket  No.  RP95-408.  et 
al.  (79  FERC  1 61,044).  and  by  its 
August  19. 1997  Letter  Order  accepting 
the  Refund  Report,  applicable  to  Docket 
No.  RP95-408,  et  al.,  filed  by  Columbia 
on  June  30, 1997. 

Fhially.  Sixth  Revised  Sheet  No.  262 
lists  the  General  Terms  and  Conditions 
(GTC)  Section  47  which  was 
inadvertently  included  from  the 
electronic  Pro  Forma  tariff  sheet  files  of 
Columbia's  August  30. 1996  letter  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  Docket  No.  RP9ft-355. 
Those  tariff  sheets  (as  Pro  Forma  sheets) 
were  not  filed  to  be  placed  into  effect, 
and  the  reference  to  Section  47  should, 
therefore,  be  removed  from  Columbia's 
currently  effiective  tariff. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers, 
afiiscted  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CcHnmission.  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  interventions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  A  copy  of  this  filing  is  on  file 

with  the  Commission  and  is  available 

for  public  inspection  in  the  Public 

Reference  Room. 

Linwood  A.  WatMm,  Jr^ 

Acting  Secretary. 

(FR  Doc  97-25037  Filed  9-19-97;  8:45  am) 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  A  copy 

of  this  filing  is  on  file  with  the 

Commission  and  is  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Wataon,  Jr^ 

Acting  Secretaiy. 

(FR  Doc.  97-25036  FUed  9-19-97;  8:45  am) 
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DEPARTMEHT  OF  ENERGY 

Federal  EiMrgy  Raguialory 
Commission 

[Dodnl  Na  RP«7-«23-000| 

Coiumbia  Quif  Transmission 
Company.  Nodes  of  Propoeod 
Changes  In  FERC  Qas  Tariff 

Septraiber  18. 1997. 

Take  notice  that  on  September  11. 
1997.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  bearing  a 
proposed  effective  date  of  November  1. 
1997: 

Title  Page 

Fifth  Revised  Sheet  No.  019A 
Fifth  Revised  Sheet  No.  055 
Second  Revised  Sheet  No.  055A 
Fifth  Revised  Sheet  No.  063 
Third  Revised  Sheet  No.  063A 
Second  Revised  Sheet  No.  155A 

Columbia  Gulf  is  making  the  instant 
filing  to  revise  the  Title  Page  to  reflect 
a  change  in  the  mailing  address, 
telephone  and  fax  numbers  for  its  tariff. 
Columbia  Gulf  is  also  making  changes  to 
its  tariff  to  correct  minor  grammatical 
errors  and  remove  duplicative  language 
foimd  on  its  tariff  sheets.  Finally. 
Columbia  Gulf  states  that  it  is 
withdrawing  two  tariff  sheets  because 
the  two  sheets  are  reserved  sheets  that 
are  indicated  as  such  on  the  preceding 
tariff  sheets. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers, 
affected  state  commissions. 

Any  person  desiring  to  be  herd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
interventions  or  protests  must  be  filed 
as  provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


DEPARTMENT  OF  ENERGY 

Fsdsral  Energy  Regulatory 
Commission 

[Docket  No.  CP96-712-000] 

DIscovsry  Gas  TrMwmlsslon  LLC; 
Notice  of  Site  Visit 

September  16. 1997. 

On  September  25, 1997,  beginning  at 
9:00  a.m. .  the  Office  of  Pipeline 
Regulation  (OPR)  staff  will  conduct  a 
compliance  inspection  of  the  onshore 
facilities  of  the  Discovery  Gas 
Transmission  LLjC  Pipeline 
Construction  Project  in  Lafourche 
Parish,  Louisiana,  beginning  at  the 
Woodson  Construction  Yard/Old 
CSievTon  Dock,  near  the  city  of  Leesville. 
off  of  Highway  1. 

All  paordes  may  attend.  Those 
planning  to  attend  must  provide  their 
own  transportation  (an  air  boat  is 
required  for  most  of  the  pipeline  route). 

For  further  information,  please 
contact  Paul  McKee  at  (202)  20a-1088. 
Warren  C  Edwumiia. 
Deputy  Director,  Office  of  Pipeline 
Aegu/otion. 

(FR  Doc.  97-25031  Filed  9-19-97;  8:45  am) 
BKJJNQ  OOOC  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Fsderal  Energy  Regulatory 
Commission 

[Dodcet  Na  QT97-68-000] 

East  Tennessee  Natural  Gas  Company. 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

September  18. 1997. 

Take  notice  that  on  September  12. 
1997.  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  tendered  for 
filing  and  acceptance  the  following:  (1) 
A  Gas  Transportation  Agreement 
between  East  Tennessee  and  Johns 
Manville  International,  Inc.  Qohns 
Manville)  pursuant  to  Rate  Schedule 
FT-A  (Manville  Agreement);  and  (2) 
Fourth  Revised  Sheet  No.  101  and 
Original  Sheet  No.  177  of  East 
Tennessee's  FERC  Gas  Tariff.  Second 
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Revised  Volume  No.  1,  to  become 
effective  on  November  1. 1997. 

East  Tennessee  states  that  on  August 
15, 1997,  lohns  Manville  and  East 
Tennessee  entered  into  the  Manville 
Agreement  for  service  to  commence  on 
November  1, 1997.  Under  the 
Agreement,  East  Tennessee  will  provide 
firm  transportation  service  for  )ohns 
Manville  under  East  Tennessee's  Rate 
Schedule  FT-A.  The  Manville 
Agreement  contains  provisions  which 
deviate  bom  the  Form  of  Firm 
Transportation  Agreement  contained  in 
East  Tennessee's  Voliune  No.  1  Tariff 
(Pro  Forma  FT-A  Agreement)  in  the 
following  areas:  (1)  Description  of  the 
rate;  (2)  Transportation  Quantity 
reduction  rights;  (3)  requisite 
Commission  approvals;  and  (4)  affiliate 
assignment. 

East  Tennessee  states  that  because  the 
Manville  Agreement  contains  provisions 
which  may  deviate  in  a  material  aspect 
from  the  Pro  Forma  FT-A  Agreement, 
pursuant  to  Section  154.1(d)  of  the 
Conunission's  regulations,  East 
Tennessee  is  filing  the  Agreement  with 
the  Commission  and  requesting  that  the 
Commission  accept  and  permit  it  to 
become  effiective  November  1, 1997. 
East  Tennessee  also  states  that,  pursuant 
to  Section  154.11.2(b)  of  the 
Commission's  regulations,  the  tendered 
tariff  sheets  have  been  amended  to 
include  a  reference  to  the  Johns 
Manville  Agreement 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr, 
Acting  Secretary. 

[FR  Doc  97-25033  Filed  9-l»-«7: 8:45  am] 
coocsnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docfcet  Na  TM9e-1-33-001] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  16, 1997.  * 

Take  notice  that  on  September  12, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  pari  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A  and  First  Revised 
Volume  No.  2.  the  following  tariff  sheets 
to  become  efiisctive  October  1, 1997: 

Second  Revised  Voltmie  No.  1-A 
Substitute  Tenth  Revised  Sheet  No.  20 
Substitute  Eleventh  Revised  Sheet  No.  23 
Substitute  Fourteenth  Revised  Sheet  No.  24 
Substitute  Eleventh  Revised  Sheet  No.  28 
Substitute  Tenth  Revised  Sheet  Nos.  27  and 

28 
Substitute  First  Revised  Sheet  Nos.  37  and  38 
Third  Revised  Volimie  No.  2 
Substimte  4l8t  Revised  Sheet  No.  1-^2 
Substitute  34th  Revised  Sheet  No.  1-0.3 

El  Paso  states  that  the  above^ariff 
sheets  are  being  filed  to  reflect  that  the 
Annual  Charge  Adjustment  to  be 
collected  for  the  fiscal  year  beginning 
October  1, 1997  is  to  be  $0.0022  per  dth. 
El  Paso  states  that  the  instant  filing 
should  replace  the  filing  made  by  El 
Paso  dated  August  28, 1997  which 
stated  that  the  ACA  beginning  October 
1. 1997  would  be  $0.0021  per  dth. 

El  Paso  requested  waiver  of  Section 
154.207  of  the  Commission's  regulations 
to  permit  the  tendered  tariff  sheets  to 
become  effective  on  October  1. 1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Waison,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-25038  Filed  9-19-97;  8:45  am] 
oooe  snr-ei-n 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoeiaM  Na  TIMe-1-02-«01] 

Mojave  Pipeline  Company,  Notice  of 
fhopoeed  Ctwngee  In  FERC  Gas  Tariff 

September  18, 1997. 

Take  notice  that  on  September  12. 
1997,  Mojave  Pipeline  Company 
(Mojave)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  efiisctive  October  1. 1997: 

Substitute  Fint  Revised  Sheet  No.  11 

Mojave  states  that  the  above  tariff 
sheet  is  being  filed  to  reflect  that  the 
Annual  Charge  Adjustment  to  be 
collected  for  the  fiscal  year  beginning 
October  1,  1997  is  to  be  $0.0022  per  dth. 
Mojave  states  that  the  instant  filing 
should  replace  the  filing  made  by 
Mojave  dated  August  28, 1997  which 
stated  that  the  ACA  beginning  October 
1. 1997  would  be  $0.0021  per  dth. 

Mojave  requested  waiver  of  Section 
154.207  of  the  Commission's  regulations 
to  permit  the  tendered  tariff  sheet  to 
become  effective  on  October  1, 1997. 

Any  prason  desiring  to  protest  said 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-25030  FUad  S-l^-or;  8.-4S  am] 
BSJJNQ  COM  Sn7— M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclBM  Na  EC07-82-O(N| 

Now  York  Stats  Elsctric  &  Gas 
Corporation;  Notice  of  Fning 

September  4, 1997. 

Take  notice  that  on  Atigust  29. 1997, 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG")  tendered  for 
filing  pursuant  to  Section  203  of  the 
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Federal  Power  Act  an  application  for 
Commission  approval  to  effect  a 
cor]X)rate  reorganization  which  involves 
the  creation  of  a  holding  company  and 
the  transfer  of  certain  contracts,  all  as 
more  fully  set  forth  in  the  application. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  18  CFR  385.214).  All  such  motions 
to  intervene  or  protests  should  be  filed 
on  or  before  September  29,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become*  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc  97-25066  FUed  9-l»-fl7:  8:45  am] 
■UMB  oooc  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CoifMnission 

[Doctat  Na  EC87-S3-000I 

Portland  Qenerai  Electrtc  Co;  Notice  of 
FHing 

September  4. 1997. 

Take  notice  that  on  August  29, 1997, 
Portland  General  Electric  Company 
("PGE"),  tendered  for  filing  pursuant  to 
Section  203  of  the  Federal  Power  Act 
(the "FPA"),  16  use.  § 824b, Part 33 of 
the  Commission's  regulations.  18  CFR 
Part  33,  and  18  CFR  2.26,  an 
Application  for  an  order  approving  the 
assignment  and  transfer  of  two  contracts 
to  its  corporate  affiliate,  Enron  Power 
Marketing.  Inc.  ("EPMT'). 

PGE  states  that  the  contracts  proposed 
to  be  assigned  are  a  SetUement 
Exchange  Agreement,  dated  September 
17. 1985,  betwera  the  United  States  of 
America,  and  the  Department  of  Energy, 
acting  through  the  Bonneville  Power 
Administration  and  PGE.  The  second 
contract  is  a  Long-Term  Power  Sale 
Agreement  dated  August  24, 1987, 
between  PGE  and  the  United  States  of 
America,  acting  through  the  Western 
Area  Power  Administration.  PGE  states 
that  the  proposed  assignment  will  give 
EPMI.  a  power  marketer  and  broker,  the 
ability  to  administer  the  contracts.  PGE 


requests  expeditious  review  of  the 

Application. 

PGE  states  that  a  copy  of  the 
Application  is  being  served  upon  the 
Oregon  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission,  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  29, 1997.  Protests  will  be 
considered  by  the>  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahall. 
Secretaiy. 

(FR  Doc  97-25064  Filed  9-19-97;  8:45  sm] 
MLLMQ  OOOC  STir-OI-M 

DEPARTMENT  OF  BIERQY 

Federal  Energy  Regulatory 
Commisskm- 

[Doctot  Na  RP97-420-000] 
Southern  Natural  Gas  Company 

Sepember  16, 1997. 

In  the  Commission's  order  issued  on 
August  15,  1997,  in  the  above<aptioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Thursday, 
October  9, 1997,  at  11:00  a.m.  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Limrood  A.  Walna.  fx^ 
Acting  Secntaiy. 

(FR  Doc  97-25035  Filed  9-19-47;  8:45  ami 
■UJNQ  OOOC  «n7-«t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwi  Na  CP97-660-000] 

Williams  Natural  Gas  Company;  Notice 
of  Application 

September  16. 1997. 

Take  notice  that  on  July  18, 1997, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP97-650-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  WNG  to  increase 
the  maximum  allow^le  operating 
pressure  (MAOP)  of  the  Ottawa-Sedalia 
20-inch  loop  pipeline  located  in 
Franklin  County.  Kansas  and  Johnson 
County,  Missouri,  and  the  Grain  Valley 
20-inch  pipeline  located  in  Cass  and 
Jackson  Counties.  Missouri,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.^ 

Specifically.  WNG  states  that  uprating 
the  aforementioned  pipelines  will 
improve  system  integrity  and  reliability, 
and  will  provide  increased  operational 
flexibility.  WNG  estimates  that  the 
proposed  uprate  will  cost  approximately 
$1,386,843  which  will  be  paid  from 
funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shoidd  on  or  before  October 
7. 1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
reqvurements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  R^ulations 
under  the  Natiiral  Gas  Act  (18  CFR 
157.10).  All  protesU  filed  with  Uie 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contuned  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 


I  WUlianu  WM  notified  by  lattar  on  August  1. 
1997  that  it*  application  could  not  be  noticed  until 
WilUama  filed  the  Environmental  Report  with  iu 
appUcatioo  a*  raquiied  by  Section  3ao.3(cK2)  of  the 
Commiaaioa's  Ragulatiooa.  Williams  provided  the 
report  oo  Saptaaobar  12. 1997. 
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and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on-this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  application  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  haaring  u 
required,  further  notice  of  such  haarTng 
will  be  duly  given. 

Under  the  procedtire  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WNG  to  appear  or  be 
represented  at  the  hearing. 
Limrood  A.  Watson.  Jr., 
Acting  Secretaiy. 

[FR  Doc  97-25032  Filed  9-19-97;  8:45  am) 
cooecn7-«i-M 


DEPARTM0IT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  Na  ER07-4360-000.  et  iL] 

The  Washington  Water  Power 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Hllngs 

September  16, 1997. 

Take  notice  that  the  followring  filings 
have  been  made  with  the  Cominission: 

1.  The  Washington  Water  Power 
Company 

[Docket  No.  ER97-4350-O00I 

Take  notice  that  on  August  26. 1997, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
tmder  WWP's  Open  Access 
Transmission  Tarifi^FERC  Electric 
Tariff,  Volimie  No.  8.  WWP  requests  the 
Service  Agreement  be  given  an  effective 
date  of  October  1, 1997. 

Ck)mment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  SEMCO  Energy  Serricas,  Inc. 

[Docket  No.  ERg7-4352-000) 

Take  notice  that  on  August  26, 1997, 
SEMCO  Energy  Services,  Inc.  (SEMCO), 
tendered  for  filing,  an  application  for 
blanket  authorizations  and  certain 
waivers  under  various  regulations  of  the 
Commission,  and  for  an  order  accepting 
its  FERC  Electric  Rate  Schedule  No.  1  to 
be  effective  the  earlier  of  October  27, 
1997  or  the  date  of  a  Commission  order 
granting  approval  of  this  Rate  Schedule. 


SEMCO  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  SEMCO  purchases  power, 
including  capacity  and  related  services 
from  electric  utilities,  qtialifying 
fecilities,  and  independent  power 
prtxlucers,  and  resells  suc:h  power  to 
other  purchasers,  SEMCO  will  be 
functioning  as  a  marketer.  In  SEMOO's 
marketing  transactions,  SEMCO 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 
transactions  where  SEMCO  does  not 
take  title  to  the  electric  power  and/or 
enwgy,  SEMCO  will  be  limited  to  the 
role  of  a  broker  and  will  charge  a  fee  for 
its  servic»s.  SEMOO  is  not  in  the 
business  of  producing  nor  does  it 
contemplate  acquiring  titie  to  any 
electric  power  transmission  facilities. 

Conanent  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Virginia  Electric  and  Fower 
Company 

(Docket  No.  ER97-4353-000] 

Take  notice  that  on  August  26, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  with 
Amoco  Energy  Trading  Corporation 
which  it  had  filed  in  imexecuted  form 
on  July  24, 1997  in  Docket  No.  ER97- 
3851-000. 

Copies  of  the  filing  wne  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Louisville  Gas  and  Electric  Conqtany 

[Docket  No.  ERg7-4354-O00] 

Take  notice  that  on  August  26, 1997. 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Finn  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
The  Energy  Authority,  Inc.,  imder 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Interatale  Power  Company 

(Docket  Na  ER97-435fM)00] 

Take  notice  that  on  August  26, 1997, 
Interstate  Power  Company  flPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Western  Area  Power  Administration 
(WAPA).  Under  the  Transmission 
Service  Agreement,  n'W  will  provide 
non-firm  point-to-point  transmission 
service  to  WAPA. 


Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Nortiwrn  Indiana  PnUic  Senrice 
Company 

[Docket  No.  ER97-4357-000) 

Take  notice  that  on  August  26, 1907, 
Northern  Indiana  Public  Service 
Compkany  tendered  for  filing  an 
executed  Standard  Transmission       ^ 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Constellation  Power 
Source,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Constellation  Power  Source,  Inc., 
pursiiant  to  the  Tmna^n'PMfm  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  0A96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Northern  Indiana 
Ptiblic  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  July  27, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Counselor. 

Coounent  date:  September  30, 1997, 
in  acconlance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Entaigy  Serricaa,  Inc. 

[Docket  No.  ER97-4358-000) 

Take  notice  tliat  on  Atigust  26, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  btc, 
Entergy  Louisiana,  Iiic.,  Enteigy 
Mississippi,  Inc.,  and  Entargy  New 
Orleans,  Inc.  (collectively,  the  Entragy 
Operating  Companies),  tendered  for 
fiUng  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
The  Energy  Authority,  Inc. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  aid  of  this  notice. 

8.  Eulngj  Serrioas,  Inc. 

[Docket  No.  ER97-4359-000) 

Take  notice  that  on  August  26, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Enteigy  New 
Orleans,  Inc.  (collectively,  the  Enteigy 
Operating  Compianies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
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between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
The  Energy  Authority,  Inc. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

•.  Wisconsin  Power  and  Liglit  Company 

rDocket  Na  ER97-4360-000] 

Take  notice  that  on  August  26, 1997, 
Wisconsin  Power  and  Light  Company 
(WPftL),  tendered  for  filing  Form  Of 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
establishing  Constellation  Power 
Source,  Inc.,  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
August  19, 1997,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Ck}mment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  San  Di^o  Gas  ft  Electric  Con^iaay 

(Docket  No.  ER97-4361-O001 

Take  notice  that  on  Augiist  26, 1997, 
San  EKego  Gas  &  Electric  Company 
(SDGftE),  tendered  for  filing  a  Notice  of 
Cancellation  for  Rate  Schedule  FERC 
No.  123 — Coordination  Agreement 
between  San  Diego  Gas  &  Electric 
Company  and  Eastex  Power  Marketing, 
Inc.,  executed  December  21,  1995. 

SDG&E  requests  that  this  cancellation 
become  effective  October  31, 1997. 

Comment  date:  September  30,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Rochester  Gas  and  Electric 
Corporation 
[Docket  No.  ERg7-«362-O00) 

Take  notice  that  on  August  26, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E  [filed  a  Service  Agreement 
between  RG&E  and  the  Pennsylvania 
Power  &  Light  Company  (Customer). 
This  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
term  and  conditions  of  RG&E's  FERC 
Electric  Rate  Schedule,  Original  Volume 
No.  1  (Power  Sales  Tariff)  accepted  by 
the  Commission  in  Docket  No.  ER94- 
1279-000,  as  amended  by  RG&E's 
December  31, 1996,  filing  in  Docket  No. 
OA97-243-000  (pending). 

RG&£  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  20, 1997  for  the  Pennsylvania 
Power  &  Light  Company  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  ^blic 
Service  Conunission  and  on  the 
Customer. 


Comment  date;  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Louisirille  Gas  and  Electrk 
Company 

(Docket  No.  ER97-43e3-000) 

Take  notice  that  on  August  26, 1997, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Cas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  PowerCom  CorporatioB 

[Docket  No.  ER97-4364-000I 

Take  notice  that  on  August  26, 1997, 
PoweiCom  Corporation  (PC)  petitioned 
the  Commission  for  acceptance  of  PC 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

PC  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  PC  is  not  in  the 
btisiness  of  generating  or  transmitting 
electric  power. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  The  Dayton  Power  and  light 
Company 

[Docket  No.  ERg7-4365-000] 

Take  notice  that  on  August  27, 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Northeast  Utilities  Service 
Company,  Union  Electric  Company  as  a 
customer  tinder  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Northeast  Utilities  Service  Company, 
Union  Electric  Company  and  the  Public 
Utilities  Conunission  of  Ohio. 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER97-436fr-000| 

Take  notice  that  on  August  27, 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Constellation  Ptiwer 
Source,  Inc.,  NP  Energy  Inc.,  Public 
Service  Electric  and  Gas  Company, 
Southern  Energy  Trading  and 


Marketing,  Inc.,  as  ctistomen  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Constellation  Power  Source,  Inc..  NP 
Energy  Inc.,  Public  Service  Electric  and 
Gas  Company,  Southern  Energy  Trading 
and  Marketing,  Inc.,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  September  10, 1997, 
in  accortiance  with  Standard  Paragraph 
E  at  the  end  of  this  notic». 

18.  PadfiCorp 

[Docket  No.  ER97-4367-000) 

Take  notice  that  on  August  27, 1997, 
PadfiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Long-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Black  Hills  Power  and  Light 
Company  and  PacifiCorp's 
Transmission  Ftmction  under 
PacifiCorp's  FERC  Electric  Tariff.  First 
Revised  Voliune  No.  11. 

Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  Black 
Hills  Power  &  Light  Company,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  Copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bidletin 
Board  System  through,  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  September  30,  1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Duqnesne  Light  Company 

[Docket  No.  ERQ  7-4368-000) 

Take  notice  that  on  August  27, 1997. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  August  22, 
1997  with  Strategic  Energy  Ltd.  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Strategic  Energy  Ltd.,  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  August  22, 1997  for  the 
Service  Agreement. 

Comment  date:  September  30. 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Duquesne  Light  Company 

(Docket  No.  ER97-436»-000] 

Take  notice  that  on  August  27, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  August  13, 
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1997  with  Constellation  Power  Source, 
Inc.,  tmder  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  Constellation  Power 
Source,  Inc.  as  a  customer  under  the 
Tarift  DLC  requests  an  efEactive  date  of 
Augvist  22. 1997  for  the  Service 
Agreement 

Comment  date:  September  30, 1997, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Soutiieni  Company  Senricaa,  Inc. 

(DodDBt  No.  ERg7-«37(MXMl 

Take  notice  that  on  August  27, 1997, 
Southern  Company  Services.  Inc. 
(SCSI),  acting  on  Iwhalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entity: 
Municipal  Electric  Authority  of  Georgia. 
SCSI  states  that  the  service  agreement 
will  enable  Southern  Companies  to 
engage  in  short-term  market-based  rate 
transactions  with  this  entity. 

Comment  date:  September  30, 1997. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaikail. 
Saavtaiy. 

(FR  Doa  97-25063  FUed  9-19-97;  8:45  am) 
■UMO  cooc  cnr-ot-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Profeet  No.  3131-03?! 

8.R.  Hydropowr  of  Brockway 
NoUce  of  AvailaUllty  of  Draft 
Environmental  Assosamant 


September  IB,  1907. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  for  surrender  of 
license.  The  EA  reviews  alternative  for 
sunender  and  decommissioning  the 
project.  The  EA  finds  approval  of  the 
application,  with  staff 
recommendations,  would  not  constitute 
a  major  federal  action  significanUy 
affecting  the  quality  of  the  himian 
environment  The  Project  is  located  on 
the  Williams  River,  Windham  Coimty. 
Vermont 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  in  the 
Refarence  and  Information  Center. 
Room  2A,  of  the  Commission's  Offices 
at  888  Firat  Street,  N.E.,  Washington, 
D.C.  20426. 

Please  submit  any  comment  within  45 
days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  Please  affix  Project  No.  3131-032 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager,  Mr.  Robert  Grieve,  at  (202) 
219-2655. 

liawood  A.  Waiaoii,  Jr., 
Acting  Secretajy. 
[FR  Doc.  97-25034  Filed  9-19-97;  8:45  am] 

MLUNQ  COOC  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Offlca  of  Hearings  and  Appeals 

Notica  of  Isauanca  of  Decisions  and 
Ordars;  Weak  of  August  11  ttirougti 
Auguat  15, 1997 

During  the  week  of  August  11  through 
August  15, 1997,  the  decisions  and 
orders  stmtmiarized  below  were  issued 
with  respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
tixe  Department  of  Energy.  The 


following  summary  also  contains  a  list 
of  stibmissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  tluse 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C  20585- 
0107,  Monday  through  Friday,  between 
the  houn  of  1:00  p.m.  and  5KM)  p.m.. 
except  fiaderal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
conunercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.goy. 

Dated:  Septembn  12, 1997. 
Gmi^  B.  Braasay,  ° 

Director,  Office  ofHeaiingi  and  Appeals. 

Dedsian  List  No.  46;  Week  of  Angnrt  11 
throng  Angnst  15. 1997 

Appeals 

David  R.  Berg.  8/14/97  VFA-0306 

David  R.  Berg  filed  an  Appeal  frtnn  a 
determination  issued  to  him  on  May  28, 
1997,  by  the  Human  Resources  Office 
(HR)  of  the  Department  of  Energy  (DOE), 
in  response  to  a  request  for  information 
filed  imder  both  the  Privacy  Act  and  the 
FOIA.  In  his  Appeal.  Mr.  Berg 
contended  that  HR  did  not  adequately 
e]q)lain  the  basis  upon  which  the 
responsive  documents  were  withheld 
under  the  Privacy  Act  and  that  HR 
improperly  relied  upon  FOIA 
Exemptions  5,  6  and  7.  The  DOE  found 
HR's  determination  instiffirientiy 
informative  and  short  of  what  is  legally 
required.  The  DOE  remanded  Mr.  Berg's 
Appeal  to  HR  to  either  release  to  Mr. 
Beig  all  of  the  dociunents  responsive  to 
his  request  or  issue  a  new  determination 
adeqtiately  supporting  the  withholding 
of  the  docmnrats.  Consequentiy,  the 
Appeal  filed  by  Mr.  Berg  was  granted  in 
part  and  denied  in  part 
W±.  McCUUough  8/12/97  VFA-0314 

W.L.  McCullough  (Appellant)  filed  an 
Appeal  of  a  Determination  issued  to  him 
by  the  Department  of  Energy  (DOE)  in 
response  to  a  request  under  the  Freedom 
of  Information  Act  (FOIA).  In  the 
request  the  Appellant  asked  for 
docimients  concerning  a  grant  awarded 
by  DOE.  In  its  Determination,  the  Oak 
Ridge  Operations  Office  (DOE/ORO) 
released  one  docimient  but  stated  that 
no  other  documents  could  be  located  in 
the  possession  of  EKDE.  The  Appellant 
challenged  the  adequacy  of  DOE/ORO's 
search.  The  Office  of  Hearings  and 
Appeals  (0(L\)  found  that  DOE/ORO 
had  conducted  an  adequate  search  of 
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DOE  offices.  OHA  also  found  that  DOE 
grantees  are  subject  to  the  provisions  of 
10  C.F.R.  §  1004.3.  However,  in  this 
case,  there  was  no  provision  in  the  grant 
giving  ownership  of  grantee-generated 
and  owned  documents  to  DOE. 
Accordingly,  the  Appeal  was  denied. 

Personnel  Security  Hearing 

Personnel  Security  Hearing,  8/14/97 
VSO-0139 

An  OHA  Hearing  Officer  issued  an 
opinion  concerning  an  individual 
whose  access  authorization  was 
suspended  because  the  DOE  obtained 
derogatory  information  that  the 
individual  had  a  positive  drug  test  for 
marifuana  and  codeine.  At  a  bearing 
convened  at  the  individual's  request, 
the  individual  maintained  that  the 
marijuana  use  was.  a  one  time  event  and 
that  he  u^ed  his  wife's  prescription 
codeine  medicine  for  relief  from  a 
cough.  The  Hearing  Officer  foimd  that 
the  individual  did  mitigate  the  security 
concerns  regarding  the  codeine  use,  but 
did  not  bring  forth  any  corroboration  to 
support  the  assotion  that  the  marijuana 
use  was  a  one  time  event.  The  hearing 
officer  also  found  that  the  individual 
fiuled  to  present  sufficient  evidence  of 
rehabilitation  from  the  marijuana  use. 
Accordingly,  the  Hearing  Officer 
reconunended  that  the  individual's 
access  authorization  not  be  restored. 
Personnel  Security  Hearing.  8/14/97, 
VSO-0142 

An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  Opinion 
under  10  CFR  Part  710  concerning  the 
continued  eligibility  of  an  individual  to 
hold  an  access  authorization.  After 
considering  the  testimony  at  the  hearing 
convened  at  the  request  of  the 
individual  and  all  other  information  in 
the  record,  the  Hearing  Officer  found 
that  the  individual  was  properly 
diagnosed  as  having  a  mental  condition 
of  a  nature  which  caused  or  may  cause 
a  significant  defect  in  judgment  or 
wiliifcility.  The  Hearing  Officer  found 

CkndrOfl  Supplemental  Refund  Diat 

CrndB  Oil  Supplemental  Refund  Dist 

Pdil-Ruff  Paitneiship 

Jbiff  Times  Fanns „ ^ 

IiM  Farms ... 

Stauffsr  Cfaemical  Company . . . 

WHaiUoa  Service  Company  „.. 

Ohob  Praiiie  ES  Cooperative  ....,„.„_....„........ 

West  Centrd  Turkeys,  Inc  


that  the  individual  sufficiently 
mitigated  DOE's  concern  that  the 
individual  had  engaged  in  certain 
conduct  which  tended  to  show  that  he 
was  not  reliable.  However,  the  Hearing 
Officer  further  found  that  the  individual 
had  foiled  to  mitigate  the  legitimate 
security  concerns  of  EXDE  relating  to  his 
mental  condition.  Accordingly,  the 
Hearing  Officer  reconmiended  that  the 
individual's  access  authorization,  which 
had  been  suspended,  should  not  be 
restored. 

Supplemental  Order 

Vessels  Gas  Processing.  Co..  8/13^97, 
VFX-0012 
The  DOE  issued  a  Decision  and  Order 
modifying  the  per-gallon  volumetric 
factor  for  use  in  the  Vessels  Gas 
Processing  Company  Special  Refund 
Proceeding.  Based  upon  a  review  of  the 
Vessels  eidbrcement  proceeding 
doctimentation,  the  new  volimietric 
factor  was  established  as  $0.0261  per 
gallon. 

Refund  Applications 

Enron  Corp./Gutf  Coast  Petroleum,  Inc.. 
8/14/97,  RF340-109 

The  DOE  denied  an  application  for 
refund  submitted  in  the  Enron 
Corporation  (Enron)  special  refund 
proceeding  concerning  purchases  from 
Enron  made  by  Gulf  Coast  Petroleum, 
Inc.  (Gulf  Coast).  The  DOE  found  that 
Gulf  Coast  was  a  repeller  whose 
purchases  from  Enron  were  made  on  the 
spot  market,  were  sporadic  and 
discretionary  in  nature,  and  apparently 
were  unrelated  to  any  business 
obligations  to  its  regular  customers. 
Accordingly,  the  DOE  found  that  Gulf 
Coast  fit  the  spot  market  presumption  of 
non-injiuy  for  resellers,  and  that  the 
firm  had  not  made  a  showing  of  injury 
to  overcome  this  presumption. 
Permian  Corporation/Kona  Corporation, 
8/13/97,  RF3S0-1 

Kona  Corporation  filed  an 
Application  for  Refund  in  the  Permian 


Corporation's  special  refund 
proceeding.  Kona  sought  an  above- 
volumetric  refund  based  upon  a  claim 
that  it  suffiared  a  disproportionate  injury 
with  respect  to  its  purchases  of  crude  oil 
in  December  1980  and  January  1981. 
The  DOE  found  that  Kona  had  not 
demonstrated  that  increases  in  its  crude 
oil  costs,  and  a  declining  share  of  price 
controlled  crude  oil,  between 
September-October  1980  and  December 
1980-Janury  1981  were  the  result  of 
regulatory  violations  by  Permian.  The 
DOE  noted  that  prices  generally  were 
increasing  during  this  period  and  that  a 
number  of  factors  could  legally  have 
accounted  for  the  price  increases. 
Therefore,  Kona  failed  to  demonstrate 
that  it  was  entitled  to  an  above 
voliunetric  refund.  DOE  noted  that 
generally  refiners  are  ineligible  for 
refunds  based  upon  purchases  of  crude 
oil  because  either  they  waived  their 
right  to  a  refund  by  filing  a  claim  in  the 
stripper  well  proceeding  or  the 
entitlements  program  insulated  them 
frvm  the  affects  of  crude  oil  overcharges. 
Kona,  however,  had  not  filed  a  stripper 
well  claim  and  there  were  no  January  or 
final  entitlements  lists  that  would  have 
allowed  the  firm  to  pass  overcharges  on 
to  the  entitlements  program  for  January 
1981  purchases  or  for  December  1980 
purchases  for  which  the  firm  received 
recertifications  in  1981.  Accordingly, 
DOE  fotmd  that  Kona  should  be  granted 
a  volumetric  refund  for  its  December 
1980  and  January  1981  crude  oil 
purchases. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  sununarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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RB272-00115 

RB272-01ie 

RC272-370 

RK272-881 

RK272-882 

RF272-97240 

RG272-190 

RG272-196 

RG272-892 


8/14/97 
8/14/97 
8/13/97 


8/15/97 
8/13/97 


8/12/97 


Diamiauls 


The  following  submissions  were  dismissed. 


Ai-Ctvoma  Inc 

Mmar  Corp _.. 

Anna  Rutti  Praseel 


Case  No. 


RK272-4500 
RK272-4469 
RK272-4361 
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CaMNo. 


"C"  Ventures,  Inc 

Carol  Una  Bedford 

Chartes  E.  Gay  

Daniel  Products  Company,' Inc 

Dean  Foods  Products  Co 

Edmund  AUrate  

Erie  Lackawanna  Railway  Co  .. 

Hariey  Claric  Super  100 

James  Baetw  Tmck  Service  .... 
Loyd  Satsbury/MYRL  Salsbury 

Mount  Pleasant  Dairy,  Inc 

OfDc  jonnson  ».«••...»•••>••«•»•••< 

Pepsi  Cola  Company .... 

Resource  Net  Intemationai 

Suprenant  Wire  &  Cable 

T  ft  W  Forge.  Inc 

Taos  Qravel  Products 

Texfie  Irxlustries 

Towry  Enlarprisea.  kw 

University  GuM  ...._....._.._.„_.__„_.„..._..._ 

[FR  Doc  97-25073  Filed  9-10-97:  8:45  am] 


RK272-4498 

RK272-43&4 

RK272-4356 

RFZ72-90793 

RK272--M36 

RK272-4352 

RK272-4474 

RF342-20e 

RK272-4482 

RK272-4SQ2 

RK272-4454 

RK272-4464 

RK272-4356 

RK272-4499 

RKZ72-4491 

RKZ72-4494 

RK272-4473 

RKZ72-4S01 

flK272-4487 

RKZ72-<4493 

RF300-2170e 

RK27^-4367 


DEPARTMENT  OF  ENERGY 


Offlca  of  Hearings  and 


Notica  of  laauanca  of  Dadsions  and 
Ordara;  Weak  of  Auguat  4  Through 
Aiigu8t8,1997 

During  the  waek  of  August  4  through 
August  8. 1997,  the  decisions  and  orders 
stunmarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  subnussions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  pjn.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  September  12, 1997. 
Geoi^  B.  Braznay, 
Dinctor,  Office  of  Heatings  and  Appeals. 

Decision  List  No.  45;  Week  of  August  4 
Through  August  8, 1907 

Appeals 

Arter  6- Hadden.  8/4/97,  VFA-0309 


The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  (D8D) 
denying  a  Freedom  of  Information  Act 
(POLA)  Appeal  that  was  filed  by  Arter  & 
Hadden  (AftH).  In  its  Appeal.  A&H 
challenged  the  adequacy  of  the  search 
for  responsive  documents  that  was 
conducted  by  the  DOE's  Albuquerque 
Operations  Office.  In  the  Decision,  the 
OHA  found  that  the  search  was 
adequate. 

Charles  L.  Wilkinson,  m.  6/6/97,  VFA- 
0312 

Charies  L.  V\mkin8an.  m.  (Wilkinson) 
filed  an  Appeal  from  a  determination 
issued  to  him  by  the  Savannah  River 
Operations  Office  (SR)  of  the 
Department  of  Energy  (DOE).  In  its 
Appeal,  Wilkinson  asserted  that  SR 
failed  to  conduct  an  adequate  search  for 
documents  pertaining  to  the  utilization 
of  non-union  labor  at  the  landfill  and  D- 
Area  Powerhouse  located  at  the  DOE's 
Savannah  River  Site.  Additionally. 
Wilkinson  asserted  diat  SR  had 
improperly  withheld  17  documents  in 
their  entirety  pursuant  to  Exemption  5. 
After  reviewing  the  search  that  was 
conducted  for  responsive  doctmients. 
the  DOE  determined  that  SR  conducted 
an  adequate  search  for  docimients. 
However,  while  DOE  determined  that 
SR  property  invoked  Exemption  5  for  15 
of  the  documents  in  question  these 
docimients  were  found  to  contain  a 
small  amount  of  material  which  could 
be  released  to  Wilkinson.  One  docimient 
was  properly  withheld  in  its  entirety 
pursuant  to  Exemption  5.  With  regard  to 
the  remaining  document.  SR  requested 
that  it  be  given  an  opportunity  to  make 


another  determination  regarding  that 
document  Consequently,  Wilkfrison's 
Appeal  was  granted  in  part 
Egpn  6- Associates,  8/6/97,  VFA-0316 

The  DOE's  Office  of  Hearings  and 
Appeals  (OHA)  issued  a  decision 
dinnissing  the  Freedom  of  Information 
Act  (FOIA)  Appeal  filed  by  Egan  & 
Associates.  The  Appeal  was  dismissed 
because  OHA  does  not  have  jurisdiction 
when  the  requester  has  not  received  an 
initial  determination  from  an 
Authorizing  Official,  or  when  an  appeal 
is  based  on  the  agency's  Mlure  to 
process  a  FOIA  within  the  time 
specified  by  law. 

Persotmel  Security  Hearing 

Personnel  Security  Hearing,  8/7/97, 
VSO-0150 
An  OHA  Hearing  Officer  issued  an 
Opinion  regarding  the  eligibility  of  an 
individual  to  mnintnin  access 
authorization  under  the  provisions  of  10 
CFR  Part  710.  After  considering  the 
testimony  presented  at  the  hearing  and 
the  record,  the  Hearing  Officer  foimd 
that  the  individual  had  been 
appropriately  diagnosed  with  a  mmital 
illness  affecting  his  judgment  and 
reliability.  Accordingly,  the  Hearing 
Officer  recommended  that  the 
individual's  access  authorization  not  be 
restored. 

Request  for  Exception 

Patriot  Petroleum.  Inc.,  6/4/97,  VEE- 
0045 

Patriot  Petroleum,  Inc.  (PatrioO  filed 
an  Application  for  Exception  from  the 
Energy  Infnmation  Administration 
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(EIA)  requirement  that  it  file  Form  ElA- 
782B.  the  "Resellers'/Retailera'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  foimd 
that  the  firm  was  not  sufiering  gross 
inequity  or  serious  hardship.  Therefore, 
the  CKDE  denied  Patriot's  Application  for 
Exception. 

Refund  Application 

Primmca  Corporation.  8/8/97,  RG272- 
1074 
The  Department  of  Energy  considered 
a  portion  of  a  refund  application  filed 
by  Primerica  Corporation  in  Case  No. 
RF272-68493.  The  DOE  considered 


whether  Primerica,  as  the  successor  to 
the  American  Can  Company,  was 
entitled  to  a  refund  for  two  businesses 
sold  by  American  Can  after  the  refund 
period.  The  DOE  determined  that  the 
agreement  pursuant  to  which  American 
Can  sold  the  can  business  contained 
language  sufficiently  broad  in  scope  to 
transfer  the  right  to  the  refund.  The  IX)E 
also  determined  that  American  Can's 
incorporation  of  its  interest  in 
Chemplex,  a  joint  venture  engaged  in 
chemical  production,  and  American 
Can's  subsequent  sale  of  the  stock  to 
another  firm,  transferred  the  right  to  a 
refund.  The  DOE  provided  Primerica 


with  an  opportiuiity  to  file  comments  on 
whether  its  refund  for  the  chemical 
business  in  Geety  Oil  Company/ 
Primerica,  17  DOE  185,354  (1988), 
should  be  rescinded. 

Refund  Applications 

The  OfBce  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Adeline  Blumhorat  Et  Al ... 

Asamera  Oil  (U.S.)  Inc 

Steuait  Transportation  Co 

Asamera  Oil  (U.S.)  Inc 

Steuart  Transportation  Co  

Branson  R-V  School  District  El  Al 

Feamley  &  Eger  AS  Et  Al  

Morris  Hertling  k  Co .. 

North  Point  Cab  Co  

PlMtics  Univenal  Corp 

Pet.  Inc  

Plastics  Univenal  Corp 

Pst.  Inc _ 

Ray  G.  Andis  Et  Al 

Service  America  Corp  . 
Tri-County  FS,  Inc  . 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6806-ZI 

Agency  infonnation  Cotlection 
Activities:  Proposed  Collection; 
Emergency  Clearance  Request; 
Comment  Request;  State  Use  of  EPA's 
Policy  on  Compliance  Incentives  for 
Small  Businesses  or  Comparable  State 
Policy  on  Reducing  Penalties  for  Small 
Entittes/State  Use  of  Penalty  Reduction 
Policies  for  Small  Entities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

HWHARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
EPA  has  submitted  an  emergency 
clearance  request  for  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  State 
Use  of  EPA's  Policy  on  Compliance 
Incentives  for  Small  Biisinesses  or 
Comparable  State  Policy  on  Reducing 
Penalties  for  Small  Entities.  The 
emergency  clearance  request  has  been 
submitted  for  emergency  processing 


RK272-02270 

RC272-367 

RC272-368 

RIC272-433e 

RK272-4337 

RF2  72-96300 

RA272-79 

RF272-79057 

RF272-97051 

RC272-366 

RK272-4335 

RK272-406g 

RC2 72-369 

RF272-3g798 

RK272-04232 

RR272-00298 


8/7/97 
8/8/97 


8/7/97 
8/8/97 
8/6/97 
8/4/97 
8/7/97 


8/4/97 
8/4/97 
8/7/97 


within  14  days.  During  this  time  period, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection.  The  Agency  is  seeking  this 
Information  Collection  Request  to  cover 
a  six  month  period.  The  Agency  is 
preparing  another  Information 
Collection  Request  that  will  go  through 
full  approval  process  to  cover 
subsequent  requests  for  information 
concerning  State  use  of  EPA's  Policy  on 
Compliance  Incentives  for  Small 
Businesses  or  similar  State  penalty 
reduction  policies/programs  for  small 
entities. 

DATES:  Please  submit  comments  on  or 
before  October  6, 1997. 

ADDRESSES:  U.S.  EPA,  Office  of 
Enforcement  and  Compliance  Assurance 
(2201A)  401  M  St,  SW.,  Washington, 
D.C  20460. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Karin  Leff,  202-564-7068/202-564- 
0037  fax,  Leff.Karin  9 
EPAmail.EPA.gov. 

SUPPLEMENTARY  IMFORMATKM: 

Affected  entities:  Entities  potentially 
afiiscted  by  this  action  are  the 
individuals  in  each  state  responsible  for 
implementing  EPA's  Policy  on 
Compliance  Incentives  for  Small 
Btisinesses  or  comparable  state  policies 
reducing  penalties  for  small  entities. 


Title:  State  Use  of  EPA's  Policy  on 
Compliance  Incentives  for  Small 
Businesses  or  State  Policy  on  Reducing 
Penalties  for  Small  Entities. 

Abstract:  Section  223  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  requires 
EPA  to  report  to  Congress  no  later  than 
March  29, 1998,  on  the  impact  of  its 
program  or  policy  to  reduce/ waive 
penalties  for  small  entities  including  the 
scope  of  its  program  or  policy,  the 
number  of  enforcement  actions  against 
small  entities  that  qualified/did  not 
qualify  for  the  program  or  policy  and 
the  total  amount  of  penalty  reductions/ 
waivers.  EPA's  program  consists  of  its 
Policy  on  Compliance  Incentives  for 
Small  Businesses  (Small  Business 
Policy),  Policy  on  Flexible  State 
Enforcement  Responses  to  Small 
Community  Violations  and  Incentives 
for  Self-Policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of  Violations 
policy.  These  policies  waive  or  reduce 
penalties  for  entities  who  discover  first- 
time  violations  through  on-site 
government-sponsored  compliance 
assistance  or  audits,  promptly  disclose 
and  correct  the  violations  and  meet 
certain  other  criteria.  The  Agency  is 
tracking  the  use  of  these  policies  by  the 
ten  EPA  Regions.  However,  the  PoUcy 
on  Compliuice  Incentives  for  Small 
Businesses  (Small  Business  Policy)  will 


be  implemented  primarily  in  the  states 
as  states  are  delegated  the  maprity  of 
EPA  programs  and  will  be  the 
predominant  providers  of  on-site 
compliance  assistance.  States  may  be 
implementing  EPA's  small  business 
policy  or  a  comparable  state  policy. 
Accordingly,  in  order  to  report 
comprehensively  to  Congress  on  the 
impact  of  the  Agency's  program  to 
reduce/waive  penalties  for  small 
~  entities,  it  is  important  that  EPA  obtain 
infonnation  from  the  states  on  their 
implementation  of  a  comparable  policy 
or  program. 

EPA,  working  alone  or  with  state- 
affiliated  organizations,  will  send  a  brief 
questionnaire  to  each  state 
environmental  regtilatory  agency . 
Specifically,  the  Agency  will  request 
information  on:  the  scope  of  a  state's 
program  or  policy  to  reduce/waive 
penalties  for  small  entities,  the  ncmber 
of  enforcement  actions  against  small 
entities  that  qualified/did  not  qualify  for 
the  program  or  policy,  the  total  amount 
of  penalty  reductions/waivers  and  the 
behavioral/environmental  impact  of  a 
state's  program  or  policy.  %q>onses  to 
the  collection  of  information  are 
voluntary.  This  information  will  enable 
the  Agency  to:  fulfill  its  statutory 
obligation  to  Report  to  Congress;  better 
underatand  the  impact  of  its  Small 
Business  Policy  or  comparable  state 
policies  on  small  entities  and  the 
environment;  tailor  its  policies  and 
programs  to  assist  small  entities  in 
cqmpljring  with  regulatory  requirements 
and  reduce  or  waive  penalties  levied  on 
.  first-time  violators.  Ilie  information,  in 
addition,  will  be  used  by  Congress  to 
evaluate  the  implementation  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

TI\e  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility  ' 

(ii)  Evaluate  the  accxiracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used 

(ill)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  total  burden 
of  responding  to  the  questionnaire  is 
summarized  by  the  following 
information:  Review  instructions  (.25 
person/hour);  Collection/aggregation 
and  validation  of  infonnation  (10 
person/houra);  Filling  out  the 
questionnaire  (.5  person/hours).  Hie 
average  hourly  btuden  to  the  states  for 
this  one-time  report  to  Congress  is 
estimated  to  be  10.75  person/hours.  The 
respondent  costs  have  been  calctdated 
on  the  basis  of  $33  per  hour  for  a  total 
of  $354.75.  The  total  cost  burden  for  this 
one-time  report  to  Congress  for  all  states 
is  estimated  to  be  $17,737.50.  Burden 
means  the  total  time,  effort,  or  finAnrinl 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acqtiire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 

processing  and  nmintaining 

infonnation,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  September  12, 1997. 
Elaine  G.  Stanley. 
Otrectoi-,  Office  afComplitmca. 
[FR  Doa  97-25091  Filed  9-19-07;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-689e-6I 

National  EnvironmsntalJustica 
Advisory  CouncH;  NotWcation  of 
Ctiartar  Ranawal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA).  Public  Law  92- 
463,  the  U.S.  Environmental  Protection 
Agency  hereby  announces  the 
recharting  of  tiie  National  Environment 
Justice  Advisory  Council  (NEJAC)  for  an 
additional  2  year  period  effective 
9/29/97.  The  Advisory  Council  provides 
advice  to  the  Administrator  of  Q*A  on 


issues  related  to  managing 
environmental  justice.  This  cotmcil 
consists  of  25  individuals  selected  to 
represent  the  seven  major  stakeholder 
categories;  academia,  commuinity 
organizations,  industry,  state/lo^ 
governments,  tribal  governments,  noB- 
govemment  organizations,  and 
environmental  organizations.  This 
coimcil  convenes  to  review  resolutions 
prepared  in  the  subcommittees  and  to 
hear  public  comments  during  the  Public 
Comment  Period  held  during  each 
meeting,  normally  for  two  nights  for  at 
least  two  hoius  each  night  I^ 
Advisory  Council  has  six 
subcommittees  to  help  develop  strategic 
options  for  EPA.  Each  subcommittee  is 
comprised  of  approximately  ten 
individuals  knowledgeable  in  the 
subject  area,  from  the  NEJAC  Coimcil  as 
well  as  fiom  other  stakeholder 
organizations.  These  subcommittees  are: 
Waste  and  Facility  Siting,  Enforcement, 
Health  and  Research,  Public 
Participation  and  Accountability, 
Indigenous  Peoples,  and  Internationa 
Copies  of  the  new  revised  charter, 
information  regarding  the  NEJAC 
membership  and  other  pratinent 
Environmental  Justice  knowledge  can  be 
obtained  by  dialing  the  24  Hour  Office 
of  Environment  Justice  Line  on  1-800- 
962-6215; 

FOR  FURTHER  MFORMATKM  CONTACT: 
Marva  E.  King,  NEJAC  Program  Manager 
at  202-564-2599. 

Datad:  Septambar  11. 1997. 
Robert  J.  Knox, 

Designated  Federal  Official,  Nattoixd 
Environmental  Justice  Advisory  Council. 
[FR  Doc.  97-25093  FUed  9-19-97;  8:45  an) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-140S82;  FRL-S744-a] 

Access  to  Confldantlal  Business 
Information  by  Qeneral  Sdenosa 
Corporation 


:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUIMARY:  EPA  has  authorized  its 
contractor.  General  Sciences 
Corporation  (GSC),  of  Laurel.  Maryland, 
access  to  information  which  has  bieen 
submitted  to  EPA  under  sections  4,  5, 6, 
and  8  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  infonnation 
may  be  claimed  or  determined  to  be 
coi^dential  business  information  (CBI). 


49514 Federal  Register  /  Vol.  62,  No.  183  /  Monday,  September  22.  1997  /  Notices 


Fedwal  Regigter  /  Vol.  62,  No.  183  /  Monday,  September  22.  1997  /  Notices  49515 


DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  OflSce  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545.  401  M  St.  SW..  Washington.  DC 
20460.  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 

SUPPLBCNTARY  MFORMATKM:  Under 
contract  number  68-W7-0030, 
contractor  GSC,  of  6100  Chevy  Chase 
Drive,  Laurel,  MD,  will  assist  the  OfBce 
of  Pollution  Prevention  and  Toxics 
(OPPT)  by  providing  technical  support 
for  exposure  model  identification  and 
evaluation,  maintenance  of  the 
Graphical  Exposure  Modeling  (GEMS), 
and  GEMS  for  the  personal  computer 
and  modeling  for  expoeure  assessments 
of  new  and  existing  chemicals. 

In  accordance  with  40  CFR  2.306()). 
EPA  has  determined  that  under  EPA 
contract  number  68-W7-0030,  CSC  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5,  6  and  8  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract  GSC 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,5,6  and  8  of  TSCA.  Some  of 
the  information  may  be  claimed  or 
determined  to  t>e  CBL 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6  and  8  of  TSCA  that  EPA 
may  provide  GSC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
AU  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters. 

Qeuance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30,  2001. 

GSC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

Liatfrf  Subject* 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  September  1,  1997. 


Acting  Director,  Information  htanagBoient 
Division,  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Doc.  97-25099  Fllad  9-19-47;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fra.-8896-^ 

Ozone,  Particulate  Matter  and  Regional 
Haze  Implamantatlon  Programs 
SulMommittaa  Meeting 

AQSICY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  meeting. 

SUMMARY:  On  September  11, 1995  (60 
FR  47172),  the  EPA  announced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  under  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  established  on  November 
8, 1990  (55  FR  46993)  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C  app  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
qiiality  standards  (NAAQS)  for  ozone 
and  particulate  matter,  as  well  as  a 
regional  haze  program. 

t)ATES:  Notice  is  hereby  given  that  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implemmitation  Programs  will 
hold  its  next  public  meeting  on 
Thursday,  October  9, 1997  (firom  8:30 
a.m.  to  5:30  p.m.)  and  Friday,  October 
10, 1997  (firom  8:30  a.m.  to  2:00  p.m.). 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Westiu  Michigan  Avenue, 
909  North  Michigan  Avenue,  Chicago, 
Illinois.  60611,  telephone  (312)  943- 
7200. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  on  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs,  please 
contact  Mr.  William  F.  Hamilton, 
Designated  Federal  Officer,  at  919-541- 
5498,  or  by  mail  at  U.S.  EPA,  OfBce  of 
Air  Quality  Planning  and  Standards, 
MD-15,  Research  Triangle  Park,  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
from  the:  (1)  Ozone/Particulate  Matter/ 
Regional  Haze  FACA  Bulletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OA(^ 
TTN);  (2)  the  OAQPS  TTN  Web  Site 
(http://ttnwww.rtpnc.epa.gov];  or  (3)  by 
contacting  Ms.  Deniae  M.  Gerth  at  919- 
541-5550. 


Dated:  September  15, 1997. 
HenryC  ThomM. 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 
(FR  Doc.  97-35092  Filed  9-19-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-680fr-«) 

Nolica  Of  Propoaad  Adminlstrativa 
Sattlemant  Pursuant  to  the 
Coinprehansive  Environmental 
naaponsa.  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment 

SUMMARY:  In  accordahce  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended  ( "CERCLA").  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Marco  of  Iota  Superfund 
Site  in  Iota,  Louisiana,  with  the 
following  settling  parties  referenced  in 
the  Supplementary  Information  portion 
of  this  document 

The  settlement  requires  the  settling 
major  parties  to  pay  collectively 
$209,000.00,  and  the  De  Minimis  parties 
to  pay  a  combined  total  of  $26,121.80  to 
the  Hazardous  Substances  Superfund. 
The  settlement  is  designed  to  resolve 
fiilly  the  settling  parties'  liability  at  the    ' 
site  through  a  covenant  not  to  sue  under 
sections  106  and  107  of  CERCLA.  42 
U.S.C.  9606  and  9607,  and  section  7003 
of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA"],  42  U.S.C  6973. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
A^ncy  will  receive  written  comments 
relating  to  the  settlement  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 

Ine  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  1445  Ross  Avenue, 
Dallas,  Texas,  75202-2733.  Commenters 
may  request  an  opporttmity  for  a  public 
meeting  in  the  affected  area  in 
accorduice  with  section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 
DATES:  Comments  must  be  submitted  on 
or  before  Octolwr  22, 1997. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 


relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Carl  Bolden,  1445  Ross 
Avenue,  Dallas.  Texas.  75202-2733  at 
(214)  665-6713.  Comments  should 
refarence  the  Marco  of  Iota  Superfund 
Site  in  Iota,  Louisiana,  and  EPA  Docket 
No.  06-07-97,  and  should  be  addressed 
to  Carl  Bolden  at  the  address  listed 
above. 

FOR  FURTHER  MFORMATION  CONTACT: 
Keith  Smith,  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733  at  (214)  665-2157. 
SUPPLEMBfTARY  MFORMATION:  Fredeman 
Shipyard,  Bodin  Oil  Recovery.  B&B  Oil 
Recovery,  Rebel  Energy.  Atlantic 
Richfield.  Francis  Drilling  Fluids.  Ltd.. 
Arco  Oil  &  Gas,  Betz  Laboratories,  Great 
Southern  Oil  &  Gas,  BASF  Corporation. 
E.W.  Saybolt 

Dated:  September  16. 1997. 
Lyada  F.  Carroll, 
Acting  Regional  Adminisliritor. 
[FR  Doc  97-25089  Filed  9-19-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-aaoe-s] 

Nodes  of  Proposed  Administrative 
Satdamant  Pursuant  to  the 
Comprshanslva  Environmental 
naiponss,  Compensation,  and  UaMIHy 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment 

StJMMARY:  In  accordance  with  section 
1 22(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Marco  of  Iota  Superfund 
Site  in  Iota,  Louisiana,  vrith  the 
following  settling  parties  referenced  in 
the  Supplementary  Information  portion 
of  this  document 

The  settlement  requires  the  settling 
major  party  (Texaco.  Inc.)  to  pay 
$703,600.81.  and  the  De  MinimiB  federal 
parties  to  pay  a  combined  total  of 
$25,337.63  to  the  Hazardous  Substances 
Superfund.  The  settlement  is  designed 
to  resolve  fully  the  settling  parties' 
liability  at  the  site  through  a  covenant 
not  to  sue  under  sections  106  and  107 
of  CERCLA,  42  U.S.C  9606  and  9607. 
and  section  7003  of  the  Resource 


Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  dociiment,  the 
Agency  will  receive  written  comments 
relating  to  the  settiement  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settiement  if  comments  received 
disclose  fects  or  considerations  which 
indicate  that  the  settiement  is 
inappropriate,  improper,  or  inadequate. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  1445  Ross  Avenue. 
Dallas,  Texas,  75202-2733.  Commenters 
may  request  an  opportunity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

DATES:  Comments  must  be  submitted  on 
or  before  October  22, 1997. 

ADDRESSES:  The  proposed  settiement 
and  additional  background  information 
relating  to  the  settiement  an  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settiement  may  be 
obtained  from  Carl  Bolden,  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733  at 
(214)  665-6713.  Comments  should 
reference  the  Marco  of  Iota  Superfund 
Site  in  Iota.  Louisiana,  and  EPA  Docket 
No.  06-07-97,  and  should  be  addressed 
to  Carl  Bolden  at  the  address  listed 
above. 

FOR  FURTHBt  MFORMATION  CONTACT: 
Keith  Smith,  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733  at  (214)  665-2157. 

SUPPLEMENTARY  INFORMATION:  Texaco, 
bic..  General  Service  Administration, 
U.S.  Defense  Logistics  Agency/Defense 
Reutilization  and  Mariceting  Service, 
U.S.  Department  of  Agriculture,  U.S. 
Department  of  Defense/ Army  Corps  of 
Engineers,  U.S.  Department  of  Defense/ 
Department  of  the  Army,  U.S. 
Department  of  Transportation/Coast 
Guard,  U.S.  Department  of  Veterans 
Affairs/Department  of  Veterans  Affairs 
MedicaLCenters. 

Dated:  September  10. 1997. 
Lynda  F.  CarroU. 
Acting  Regional  Administratto'. 
[FR  Doc.  97-25090  Filed  9-19-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notica  Of  Public  Information 
Collactlon(s)  being  Raviawed  by  the 
Federal  Communlcallona  Commlaalon 
tor  Exianaion  Under  Deiagatad 
Auttwrtty  5  CFR  1320  Authority. 


Septnnber  15. 1997. 


':  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  peperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  di8pla3rs  a 
currentiy  valid  control  number.  No 
person  shall  be  subject  to  any  penalfy 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperworic 
Reduction  Act  (PRA^that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utilify,  and  clarity  of  the 
information  coUected;  and  (d)  wajrs  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  November  21. 1997. 
ADDRESSES:  Direct  all  conunents  to  Judy 
Boley.  Federal  Communications 
Commissions.  Room  234, 1919  M  St. 
NW..  Washington,  DC  20554  or  via 
internet  to  jboley9fcc.gov. 
FOR  FURTHER  SffORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  8t  202-418-0214  or  via  internet  at 
jboleyOfcc.gov. 
(MB  Approval  No.:  3060-0291. 

Title:  Section  90.477.  Intnconnected 
Systems. 

Fmm  Number:  N/A. 

Type  of  Review:  Extension  of  a 
cunenUy  approved  collection. 

Respondents:  Businesses  or  other  Car- 
profit;  small  businesses  or 
organizations;  state,  local  or  tribal 
government 

Number  of  Respondents:  1.000. 
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Estimate  Hour  Per  Response:  1  hour. 

Frequency  of  Response: 
Recordkeeping  and  on  occasion 
reporting  requirement 

Total  Annual  Burden:  1000  hours. 

Needs  and  Uses:  This  section  allows 
private  land  mobile  radio  licensee  to 
use  common  point  telephone 
interconnection  with  telephone  service 
costs  distributed  on  a  non-profit  cost 
sharing  basis.  Records  of  such 
arrangements  must  be  placed  in  the 
licensee's  station  records  and  made 
available  to  participants  in  the  sharing 
arrangement  and  the  Conunission  upon- 
request 
OMB  Approval  No.:  3060-0224. 

Title:  Section  90.151,  Requests  for 
Waiver. 

Form  Number.  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations;  state,  local  or  tribal 
government 

Number  of  Respondents:  60. 

Estimate  Hour  Per  Response:  2  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Total  Annual  Burden:  120  houn. 

Needs  and  Uses:  The  Commission  has 
the  responsibility  to  establish  and 
adminintwr  rules  for  the  orderly  and 
efficient  use  of  the  radio  spectrum. 
Cinnimstances  do  arise,  lunwever,  where 
general  rules  cannot  properly  address 
the  needs  of  the  public,  and  waiver  of 
those  rules  is  desirable.  In  order  to 
enable  the  Commission  to  make  an 
informed  decision  on  the  desirability  of 
such  waivers,  applicants  are  required  to 
submit  information  justifying  why  a 
waiver  is  needed. 
OMB  Approval  No.:  3060-0226. 

Title:  Section  90.135(d)  and  (e). 
Modification  of  License. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations;  state,  local  or  trlbel 
government. 

Number  of  Respondents:  1,656. 

Estimate  Hour  Per  Respoase:  .166 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Total  Annual  Burden:  276  hours. 

Needs  and  Uses:  These  rule 
paragraphs  require  licensees  who  have 
chained  their  name,  address,  number 
and  location  of  station  control  points, 
number  of  mobile  units,  interconnection 
status,  and/or  sharing  status  to  notify 
the  Commission.  This  information 
collection  applies  only  to  licensees  who 


elect  to  inform  the  Commission  by  letter 
of  these  changes.  Licensees  may  also  use 
forms  to  notify  us  of  these  changes. 
Notification  is  necessary  to  maintain  an 
accurate  database  that  is  used  by  both 
the  Commission,  frequency  coordinators 
and  the  public  in  corresponding  with 
licensees  regarding  interference 
resolution  and  licensing  matters.  ' 

OA<B  Approval  No.:  3060-0281. 

Title:  Section  90.65 1 ,  Supplemental    ' 
Reports  Required  of  Licensees 
Authorized  Under  this  Subpart 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations;  state,  local  or  tribal 
government 

Number  of  Respondents:  16,408. 

Estimate  Hour  Per  Response:  .166 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Total  Annual  Burden:  2.724  hours. 

Needs  and  Uses:  The  radio  &cilities 
addressed  in  this  subpart  of  the  rules  are 
allocated  on  and  governed  by 
regulations  designed  to  award  facilities 
on  a  need  basis  determined  by  the 
number  of  mobile  units  served  by  each 
base  station.  This  is  necessary  to  avoid 
frequency  hoarding  by  applicants.  This 
rule  section  requires  licensees  to  report 
the  actual  number  of  mobile  units 
served.  The  various  subparagraphs  of 
this  rule  apply  to  difiiarent  categories  of 
licensees  and  define  exactly  what 
reports  are  required  of  each  category. 

Federal  Commiinirations  rrimmi—inn 


SUriay! 

Chief.  Publications  Branch. 

(FR  Doc.  97-25122  FUed  9-19-97: 8:45  am] 

■uata  COW  tni-oi-f 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Surahin*  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:40  a.m.  on  Tuesday,  September  16, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  and  administrative 
enforcement  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Mr.  John  Downey, 


acting  in  place  and  stead  of  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  and  Acting 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authorify  of  subsections  (c)(4),  (c)(6). 
(c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(6),  (c)(8).  and 
(c)(9)(A)(li)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC 

Dated:  September  16. 1997. 

Federal  Deposit  Insurance  Corporation. 

Valeria  J.  Bast. 

Assistant  Executive  Secrataiy. 

(FR  Doa  97-25149  FUed  »-17-«7;  4:34  pm] 

aaiMG  OOOC  t714-M-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  l>y,  and 
Msrasrs  of  Banit  HoldbM  Comoaniaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  reqiiired  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  entunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 
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Unless  othwwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Octobor  16, 
1997. 

A.  Federal  Reaerve  Bank  of  Beaton 

(Richard  Walker,  Communify  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  SIS  Bancorp,  Inc.,  Springfield, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  Glastonbury  Bank 
and  Trust  Company,  Glastonbury, 
Connecticut 

B.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  Yorii. 
New  York  10045-0001: 

1.  Popular,  Inc.,  Hato  Rey,  Puerto 
Rico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Houston 
Bancorporation,  Inc.,  Houston,  Texas, 
and  thereby  indirectly  acquire  Citizens 
National  Bank,  Houston.  'Texas. 

C  Federal  Reserre  Bank  of 
Richmond  (A.  Linwood  Gill  m, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Coddle  Creek  Financial  Corp., 
Mooresville,  North  Carolina;  to  become 
a  bank  holding  company  by  acqtiiring 
Mooresville  Savings  Bank,  SSB, 
Mooresville,  North  Carolina. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  Citizens  Financial  Corp.,  Midwest 
Qty,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  U.S. 
National  Bank,  Midwest  City. 
Oklahoma. 

2.  Griffin  Investment,  LP.,  and  Griffin 
General  Partner,  Inc.,  both  of  Cameron. 
Missouri;  to  become  bank  holding 
companies  by  acquiring  99.9  percent  of 
the  voting  shares  of  (kiffin  Bancshares, 
Inc.,  Cameron.  Missouri;  and  thereby 
indirectly  acquire  Pony  Express  Bai^. 
Braymer,  Missouri. 

E.  Federal  Reserve  Bank.of  Oallaa 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Olney  Bancshares  of  Texas,  Inc., 
Olney.  Texas,  and  Olney  Bancorp  of 
DelsMrare,  Inc.,  Wilmington,  Delaware; 
to  acquire  100  percent  of  the  voting 
shares  of  First  National  Bank  of  Borger, 
Borger,  Texas;  Qtizens  National  Ba^  of 
Childress,  Childress,  Texas,  and  First 
State  Bank  of  Canadian.  N.A.,  Canadian, 
Texas,  all  de  novo  banks. 


Board  of  GovnnorB  of  the  Fadeial  Hasarve 
System,  September  16, 1997. 
jennifBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-25016  Filed  9-19-97;  8:45  am] 
BHJJNQ  OOOS  ttlO-Ot-f 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of.  Acquisitions  ty,  and 
Mergers  of  Bank  Holding  ComfMniss 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  c^her  applicable  statutes 
and  r^ulations  to  become  a  bank 
holding  company  and/or  to  acqtiire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  Immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their'views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  17. 
1997. 

A.  Federal  Reserve  Bank  of  St  Lonis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Community  National  Corporation, 
Lexington,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank  of 
Teimessee,  Lexington,  Tennessee, 
which  is  currenUy  operating  as  the 
Lexington  First  Federal  Savings  Bank. 

2.  Peoples  Bancorporation.  Inc.,  Cuba, 
Missouri:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples  Investment 
Corporation,  Cuba.  Missouri,  and 


thereby  indirectiy  acqtiiring  Peoples 
Bank,  Cuba.  MissourL 

Board  of  Govemcnt  of  the  Fedaral  Rascrvn 
System,  September  17, 1997. 
JamifiBT ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-25119  Filed  9-19-97;  8:45  am] 
asjjNO  oooe  «M-«i-F 


FEDERAL  ISSERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Pennlsalt>ie  Nonbanking  Activities  or 
To  Acquira  Companies  That  Are 
Engaged  in  PemUssibls  Nonbanking 
AetMtlee 

The  companies  listed  in  this  notice 
have  given  notice  undw  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  at  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidia^  or  othw 
company,  in  a  nonbanking  activify  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banlung  and  permissible  fat 
benk  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  luitiQe  also  will  be  available  fat 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  17, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480-2171: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  through  its  wholly-owned 
subsidiaries,  Norwest  Financial 
Services,  Inc.  and  Norwest  Financial, 
Inc.,  both  of  Des  Moines,  Iowa,  to 
acquire  Cityside  Financial  Services  of 
Wisconsin,  Inc.,  Qfyside  Savings  & 
Financial  Services.  Co.  and  Qtyside 
Insurance  Company,  Ltd.,  all  of  Eden 
Prairie,  Minnesota,  and  thereby  engage 
in  consumer  finance  activities,  pursuant 
to  §  225.28(b)(1)  of  the  Board's 
R^ulation  Y;  in  the  sale  of  insurance 
related  to  extensions  of  credit  as  well  as 
the  reinsurance  of  such  insurance, 
pursuant  to  §§  225.28(b)(ll)(i),  (ii),  and 
(vii)  of  the  Board's  Regulation  Y;  and  in 
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the  operation  of  a  nonbank  depository 
iostitution,  pursuant  to  §  225.28(b)(4)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17, 1997. 
Jennifcr  ).  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-25118  Filed  9-19-97;  8:45  am] 
MLUNQ  COM  •tlS-OI-r 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  Na  30«Mtt21] 

Proposed  Collection; -QSA  Board  of 
Corrtract  Appeals  Rulaa  Procedure 

AG0ICY:  GSA  Board  of  Contract  Appeals 

(GSBCA).  GSA. 

ACnON:  Notice  of  request  for  public 

comments  regarding  reinstatement  to  a 

previously  approved  OMB  clearance 

(3090-0221). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  GSA  Board  of 
Contract  Appeals  Rules  Procedure. 
DATES:  Comment  Due  E)ate:  November 
21, 1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington.  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
NW.  Washington,  DC  20405. 
FOR  FURTHER  MFORMATION  CONTACT: 
Margaret  Pfimder,  Deputy  Chief 
Counsel,  GSA  Board  of  Contract 
Appeals.  (202)  501-0272. 

SUPPLBIBITARY  MFORMATKM:  . 

A.Pnrpoae 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection,  3090- 
0221,  concerning  GSA  Board  of  Contract 
Appeals  Rules  Procedure.  The  GSBCA 
requires  the  information  collected  in 
order  to  conduct  proceedings  in  contract 
appeals  and  petitions,  and  cost 
applications.  Parties  include  those 
persons  or  entities  filing  appeals, 
petitions,  and  cost  applications,  and 
government  agencies. 


B.  Annual  Reporting  Burden 

Respondents:  86;  annual  responses: 
86;  average  hours  per  response:  .20; 
burden  hours:  10.2. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  1800  F 
Street  NW,  Washington.  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  September  11, 1997. 
Ida  M.  Uatad. 

Deputy  Asaociate  Administrator,  Office  of 

Acquisition  Policy. 

[FR  Doc.  97-25051  Filed  9-19-47;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Actlvttloa:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Qearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

1.  Self-Evaluation  and  Recordkeeping 
Required  by  the 'Regulation 
Implementing  Section  504  of  the 
Rehabilitation  Act  of  1973  (45  CFR 
84.6(c))— Extension— 0990-0124— 
Recipients  of  CffiHS  funds  must  conduct 
a  single-time  evaluation  of  their  policies 
and  practices  for  compliance  with 
Section  504  of  the  Rehabilitation  Act  of 
1973.  Recipients  with  fifteen  or  more 
employees  must  maintain  records  of 


their  self-evaluation  for  three  years. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions;  Annual 
Niunber  of  Respondents:  545;  Frequency 
of  Response:  once;  Burden  per 
Response:  80  hours;  Total  Annual 
Burden:  43,600  hours. 

2.  Uniform  Relocation  and  Real 
Property  Acquisition  Under  Federal  and 
Federally-assisted  Programs  (45  CFR 
Part  15  and  49  CFR  Part  24)— 0990- 
0150 — Extension — HHS  has  adopted 
standard  govemment-mde  r^ulations 
on  acquisition  of  real  property  and 
relocation  of  persons  thereby  displaced. 
Federal  agencies  and  State  and  local 
governments  must  maintain  records  of 
their  displacement  activities  sufficient 
to  demonstrate  compliance  with  those 
regulations.  Agencies  may  be  required 
to  file  reports  every  three  years  (or  more 
often  with  good  cause)  to  permit  Federal 
verification  of  compliance. 
Respondents:  State  or  local 
governments;  Annual  Number  of 
Respondents:  one;  Frequency  of 
Response:  once;  Burden  per  Response: 
one  hour.  Total  Annual  Burden:  one 
hoiu. 

3.  Annual  Report  for  OP  A  Title  X 
Family  Planning  Program  Grantees — 
0915-0193 — Extension— The  Office  of 
Family  Planning  (OPA)  collects  annual 
data  from  Title  X  Grantees  to  ensure 
compliance  with  legislative  mandates, 
report  to  Congress,  and  identify  areas 
where  grantees  may  require  assistance. 
Respondents:  Title  X  Family  Planning 
Program  Grantees;  Annual  Number  of 
Respondents:  87;  Burden  per  Respninse: 
16  hours;  Total  Annual  Biuden:  1,392 
hours. 

Send  conmients  to  Cynthia  Agens 
Bauer,  OS  Reports  Qearance  Officer. 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  September  10, 1997. 
Dennis  P.  WiUiams. 
Deputy  Assistant  Secretary.  Budget. 
[FR  Doc  97-25072  FUed  9-19-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 


Transmitted  Through  the 
Food  Supply 

AOENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  HHS. 


ACTION:  Notice  of  annual  update  of  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supply  and  the 
methods  by  which  such  diseases  are 
transmitted. 

SUMMARY:  Section  103(d)  of  the 
Americans  with  Disabilities  Act  of  1990, 
Pubhc  Law  101-336,  requires  the 
Secretary  to  publish  a  list  of  infectious 
and  commimicable  diseases  that  are 
transmitted  throu^  handling  the  food 
supply  and  to  review  and  update  the  list 
aimu^y.  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  published 
a  final  list  on  August  16, 1991  (56  FR 
40897)  and  updates  on  January  13, 1994 
(59  FR  1949).  and  August  15,  1996  (61 
FR  42426).  No  new  information  that 
would  warrant  additional  changes  has 
been  received;  therefore  the  list,  as  set 
forth  in  the  first  update  and  below, 
remains  unchanged. 
EFFECTIVE  DATE:  September  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Morris  E.  Potter,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  A-38, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-2237. 

SUPPLEMSfTARY  IMKMMATKM:  Section 
103(d)  of  the  Americans  with 
Disabihties  Act  of  1990,  42  U.S.C. 
12113(d),  requires  the  Secretary  of 
Health  and  Human  Services  to: 

1.  Review  all  infectious  and 
communicable  diseases  which  may  be 
transmitted  through  handling  the  food 
supply; 

2.  Publish  a  list  of  infectious  and 
communicable  diseases  which  are 
transmitted  through  handling  the  food 
supply; 

3.  Ptiblish  the  methods  by  which  such 
diseases  are  transmitted;  and. . 

4.  Widely  disseminate  such 
information  regarding  the  Ust  of 
diseases  and  their  modes  of 
transmissibility  to  the  general  public. 

Additionally,  the  list  is  to  be  updated 
annually. 

Since  the  last  publication  of  the  list 
on  August  15. 1996  (61  FR  42426),  CDC 
has  received  no  further  information  to 
indicate  that  additional  unlisted 
diseases  are  transmitted  through 
handling  the  food  supply.  Therefore,  the 
list  set  forth  below  is  unchanged  from 
the  Ust  published  in  the  Federal 
Register  on  January  13. 1994: 

I.  Pathogens  Often  Transmitted  by  Food 
Contaminated  by  Infected  Persons  Who 
Handle  Food,  and  Modes  of 
Transmission  of  Such  Pathogens 

The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 


and  cross-contamination  dtiring 
processing  are  more  prevalent  causes  of 
foodbome  disease  than  is  contamination 
of  foods  by  persons  with  infectious  or 
contagious  diseases.  However,  some 
pathogens  are  frequently  transmitted  by 
food  contaminated  by  infected  persons. 
The  presence  of  any  one  of  the 
following  signs  or  symptoms  in  persons 
who  handle  food  may  indicate  infection 
by  a  pathogen  that  could  be  transmitted 
to  others  through  handling  the  food 
supply:  diarrhea,  vomiting,  open  skin 
sores,  boils,  fever,  dark  urine,  or 
jaundice.  Tbe  failure  of  food-handlers  to 
wash  hands  (in  situations  such  as  after 
using  the  toilet,  handling  raw  meat, 
cleaning  spills,  or  carrying  garbage,  for 
example),  wear  clean  gloves,  or  use 
clean  utensils  is  responsible  for  the 
foodbome  transmission  of  these 
pathogens.  Non-foodborae  routes  of 
transmission,  such  as  from  one  person 
to  another,  are  also  major  contributors 
in  the  spread  of  these  pathogens. 
Pathogens  that  can  cause  diseases  after 
an  infected  person  handles  food  are  the 
following: 
Hepatitis  A  virus 

Norwalk  and  Norwalk-Iike  viruses 
Salmonella  typhi 
Shigella  species 
Staphylococcus  aureus    ■ 
Streptococcus  pyogenes 

n.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Inflected 
Persons  Who  Handle  Food,  but  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Non'Foodbome  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category  often  require  a  p>eriod  of 
temperature  abuse  to  permit  their 
multipUcation  to  an  infectious  dose 
before  they  will  cause  disease  in 
consumers.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 
Campylobacter  jejuni 
Entamoeba  histolytica 
Enterohemorrhagic  Escherichia  coli 
Enterotoxigenic  Escherichia  coli 
Giardia  lamblia 
Nontyphoidal  Salmonella 
Rotavirus 

Taenia  solium 

Vibrio  cholerae  01 

Yersinia  enterocolitica 

Refisrences 

1.  World  Health  Organization.  Health 
surveillance  and  management  procedures  for 


food-handling  personnel:  report  of  a  WHO 
consultation.  World  Health  Organization 
technical  report  series;  785.  Geneva:  World 
Health  Organization,  1989. 

2.  Frank  JF,  Bamhart  HM.  Food  and  dairy 
sanitation.  In:  Last  JM,  ed.  Maxcy-Rosenau 
public  health  and  preventive  medicine,  12d)  . 
edition.  New  York  Appleton-Century-Qofts, 
1986:765-806. 

3.  Bennett  JV,  Holmberg  SD,  Rogers  MF, 
Solranon  SL.  Infisctious  and  f>arasitic 
diseases,  hi:  Amler  RW,  Dull  HB.  eds. 
Closing  the  gap:  the  burden  of  unnecessary 
illness.  New  York;  Oxford  University  Press, 
1987:102-114. 

4.  Centers  for  Disease  Control.  Locally 
acquired  neurocysticercosis — ^North  Carolina, 
Massachusetts,  and  South  Carolina,  1989- 
1991.  MMWR  1992;  41:1-4. 

Dated:  September  IS,  1997. 
Joaeph  R.  Carter. 

Acting  Associate  Director  fix  Management 
and  Oparations.  Centers  for  Disease  Controi 
and  Prevention  (CDC). 

(FR  Doc  97-25053  FUed  9-19-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 

[DocfcM  No.  97N-0380] 

Agency  information  Coliection 
Actlvitiaa;  Sul>mission  for  OMB 
Raview;  Comment  Request 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

summary;  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  22. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  foUoMring  proposed 
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collectioD  of  iufbrmation  to  OMB  for 
review  and  clearance. 

ImporlBr's  Entry  Notice  (OMB  Control 
Number  0910-0046— Extension) 

Section  801  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
381)  charges  FDA  with  the 
responsibility  for  assuring  that  foreign- 
origin  FDA-regvdated  foods,  drugs, 
cosmetics,  medical  devices,  and 
radiological  health  products  offered  for 
import  into  the  United  States  meet  the 
same  requirements  of  the  act  as  do 
domestic  products,  and  for  preventing 
shipments  from  entering  the  country  if 
they  are  not  in  compliance. 


The  information  collected  by  FDA 
consists  of  the  following:  Product  code, 
an  alpha-niuneric  series  of  characters 
that  identifies  each  product  FDA 
regulates;  FDA  country  of  origin,  the 
country  where  the  FDA-registered  or 
FDA-responsible  firm  is  located;  FDA 
manufacturer,  the  party  who 
manufactured,  grew,  assembled,  or 
otherwise  processed  the  goods  (if  more 
than  one,  the  last  party  who 
substantially  transformed  the  product); 
shipper,  the  party  responsible  for 
packing,  consolidating,  or  arranging  the 
shipment  of  the  goods  to  their  final 
destination;  quantity  and  value  of  the 


shipment;  and,  if  appropriate, 
affirmation  of  compliance,  a  code  that 
conveys  specific  FDA  information,  such 
as  registration  number,  foreign 
government  certification,  etc.  This 
information  is  collected  electronically 
by  the  entry  filer  via  the  U.S.  Customs' 
Automated  Commercial  System  at  the 
same  time  he/she  files  an  entry  for 
import  with  the  U.S.  Customs  Service. 
FDA  uses  the  information  to  make 
admissibility  decisions  about  FDA- 
regulated  products  offered  for  import 
into  the  United  States. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  I.— Estimated  Annual  Reporting  Burden 


No.  o(  respondents 

Annual  frequency  per 
roaponao 

Total  annual  responses 

Hours  per  response 

Total  hours 

2,505 

1,212.54 

3.037.426 

0.07 

229,693 

There  are  no  capital  costs  or  oparalinii  and  maintenance  costs  associated  w»\  this  collection. 


The  source  of  the  estimate  for  the 
number  of  respondents  is  the  number  of 
importers  who  submitted  entry  data  for 
foreign-origin  FDA-regulated  products 
in  1996.  The  estimated  reporting  burden 
is  based  on  information  obtained  by 
contacting  several  past  respondents. 

Dated:  September  12, 1997. 
WiUiam  K.  Hnkbard.  " 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-25020  Filed  9-19-97:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Cooperative  Agreement 
Wtth  the  National  Association  of 
People  With  AIDS 

The  Health  Resources  and  Services 
Administration's  (HRSA)  HIV/ AIDS 
Bureau  announces  that  it  will  enter  into 
an  umbrella  cooperative  agreement  with 
the  National  Association  of  People  with 
AIDS  (NAPWA). 

The  purpose  of  this  cooperative 
agreement  is  to  assist  NAPWA  in 
expanding  and  enhancing  its  HIV 
training  and  technical  assistance 
activities  with  the  ultimate  goal  of 
improving  the  health  status  and  iccoas 
to  care  for  people  infected  with  or 
afiected  by  HTV/AIDS.  Activities  will 
include  but  not  be  limited  to  developing 
materials,  guides,  and  conferences  for 
HRSA's  Ryan  Wbiite  programs.  HRSA 
will  provide  consultation,  including 
administrative  and  technical  assistance 
as  needed,  for  the  execution  and 


evaluation  of  all  aspects  of  this 
cooperative  agreement.  HRSA  will  also 
participate  and/or  collaborate  with  the 
NAPWA  in  any  workshops  or  symposia 
to  exchange  current  information, 
opinions,  and  research  findingn  to  the 
Ryan  White  grantees  during  this 
agreement. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Section  2692  of  the 
PHSAcL 

Background 

Assistance  will  be  provided  to  the 
National  .\ssociation  of  People  with 
AIDS.  No  other  applications  are 
solicited.  NAPWA  is  the  only 
organization  capable  of  administering 
this  cooperative  agreement  because  it 
has: 

1.  Developed,  expanded,  and 
managed  an  infrastructure  to  coordinate 
and  implement  various  programs  within 
local  communities  and  organizations 
that  deal  extensively  with  individuals 
most  directly  affected  by  the  HTV/AIDS 
epidemic.  The  association  established 
national  initiatives — e.g..  conferences, 

f>ublic  policy  education  program 
including  policy  forums),  technical 
assistance  programs  snd  publications 
(including  newsletters,  action  alflfts  and 
training  manuals)  that  provide  a 
foundation  upon  which  to  develop, 
promote,  and  manage  HTV-related  health 
programs  for  Ryan  White  grantees  aimed 
at  preventing  and  reducing  uimecessary 
morbidity  and  mortality  rates. 

2.  Established  itself  and  its  memben 
as  a  national  association  of  people 


affected  by  HIV/ AIDS  who  serve  as 
leaders  and  experts  in  planning, 
developing,  implementing,  promoting, 
and  evaluating  HFV-related  education 
and  policy  campaigns.  t>oth  nationally 
and  locally,  aimed  at  reducing  the 
impact  of  HIV  in  minority  populations 
and  improving  the  minority 
community's  overall  well  being. 

3.  Developed  a  base  of  critical 
knowledge,  skills,  and  abilities  related 
to  serving  HIV-infected  individuals  with 
a  range  of  HTV-related  health  and  social 
problems.  NAPWA  has  worked  with  the 
Federal  Government,  academic 
institutions,  and  health  groups  on 
mutually  beneficial  education,  roseerch, 
and  health  endeavon  relating  to  the  goal 
of  reducing  HfV-related  mortality  and 
has  the  national  leadership  needed  to 
assist  Ryan  White  health  care 
professionals  to  work  more  effectively 
with  people  living  with  HTV/AIDS. 

4.  Developed  national  network  of 
individuals,  community-based 
organizations,  and  state,  regional,  and 
national  health  and  civil  rights 
organizations  committed  to  addressing 
the  HIV  service,  treatment,  and  research 
needs  of  individuals  affected  and 
infected  by  HTV  and  AIDS. 

Approximately  $200,000  is  available 
in  fiscal  year  (FY)  1997  for  a  12-month 
budget  period  within  a  project  period  of 
3  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 


tm3lk 
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Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Joan  HoUoway,  HTV/ 
AIDS  Bureau.  HRSA,  5600  Fishers  Lane, 
Room  7-13,  Rockville,  N4aryland  20857 
or  telephone  (301)  443-9530. 

Dated:  September  15. 1997. 
ClaMie  Earl  Fox, 

Acting  Administrator. 

(FR  Doc.  97-25019  Filed  9-21-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Cooperative  Agreement 
With  the  National  Minority  AIDS 
Council 

The  Health  Resources  and  Services 
Administration's  (HRSA)  HFV/AIDS 
Bureau  announces  that  it  will  enter  into 
an  umbrella  cooperative  agreement  with 
the  National  Minority  AIDS  Council 
(NMAC).  This  cooperative  agreement 
will  establish  the  broad  programmatic 
framework  in  which  specific  projects 
can  be  funded. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  NMAC  in 
expanding  and  enhancing  its  HIV 
training  and  technical  assistance  to 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act 
providers  servicing  racial  and  ethnic 
minority  populations,  with  the  ultimate 
goal  of  improving  the  health  status  of 
minorities  and  disadvantaged  people. 
HRSA  will  provide  consultation, 
including  administrative  and  technical 
assistance  as  needed,  for  the  execution 
and  evaluation  of  all  aspects  of  this 
cooperative  agreement  Activities  will 
include  but  not  be  limited  to  developing 
materisis,  guides,  and  conferences  for 
HRSA's  Ryan  White  programs.  HRSA 
will  also  participate  and/or  collaborate 
with  the  NMAC  in  any  workshops  or 
sjrmposia  to  exchange  current 
information,  opinions,  and  research 
findings  during  this  agreement 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Section  2692  of  the 
PHS  Act. 

Background 

Assistance  will  be  provided  to  the 
National  Minority  AIDS  Council.  No 
other  applications  are  solicited.  NMAC 
is  the  only  organization  capable  of 
administering  this  cooperative 
agreement  because  it  has: 

1.  Develop>ed.  expanded,  and 
managed  an  infrastiucture  to  coordinate 


and  implement  various  programs  within 
local  commimities  and  organizations 
that  deal  extensively  with  HIV  in  each 
of  the  ethnic  minority  populations 
served  by  the  Ryan  White  CARE  Act 
programs  of  HRSA.  The  Council 
established  national  initiatives — e.g., 
conferences,  public  policy  education 
program  (including  policy  forums), 
technical  assistance  programs  and 
publications  (including  newsletters, 
action  alerts  and  training  manuals)  that 
provide  a  foundation  upon  which  to 
develop,  promote,  and  manage  HIV- 
related  health  programs  aimed  at 
preventing  and  reducing  unnecessary 
morbidity  and  mortality  rates  among 
racial  and  ethnic  minority  populations. 

2.  Established  itself  and  its  memben 
as  a  national  association  of  professionals 
who  serve  as  leaders  and  experts  in 
planning,  developing,  implementing, 
promoting  and  evaluating  HTV-related 
education  and  policy  campaigns,  both 
nationally  and  locally,  aimed  at 
reducing  the  impact  of  HIV  in  minority 
populations  and  improving  the  minority 
community's  overall  %vell  being. 

3.  Developed  a  base  of  critical 
knowledge,  skills,  and  abilities  related 
to  serving  minority  individuals  and 
organizations  with  a  range  of  HIV- 
related  health  and  social  problems. 
Through  the  collective  efforts  of  its 
members,  community-based 
organizations,  and  volunteera,  NMAC 
has  demonstrated  (1)  the  ability  to  work 
with  minority  and  non-minori^ 
organizations,  the  Federal  Government, 
academic  institutions,  and  health 
groups  on  mutually  beneficial 
education,  research,  and  health 
endeavors  relating  to  the  goal  of  health 
promotion  and  disease  prevention 
among  racial  and  ethnic  minority 
populations;  (2)  the  national  leadership 
necessary  to  focus  the  nation's  attention 
on  minority-refated  HIV  issues;  and  (3) 
the  leadership  needed  to  assist  Ryan 
White  health  care  professionals  to  work 
more  effectively  with  racial/ethnic 
minority  commimities. 

4.  Developed  a  national  network  of 
individuals,  community-based 
organizations,  and  state,  regional,  and 
national  health  and  civil  rights 
organizations  committed  to  addressing 
the  HFV  service,  treatment,  and  research 
needs  of  individuals  effected  and 
infected  by  HIV  and  AIDS. 

Approximately  $200,000  is  available 
in  fiscal  year  (FY)  1997  for  a  12-month 
budget  period  within  a  project  period  of 
3  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  frmds. 


Wlwre  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  thi« 
project,  contact  Joan  Holloway,  HIV/ 
AIDS  Bureau.  HRSA.  5600  Fishers  Lane, 
Room  7-13,  Rockville,  Maryland  20857 
or  telephone  (301)  443-9530. 

Dated:  September  15, 1997. 
Clande  E.  Fox, 
Acting  Administrator. 
(FR  Doc.  97-25017  Filed  9-19-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rasourcas  and  Sarvicaa 
Administration 

Proposed  Review  Critaria  for  Grants 
for  the  National  neaearch  Service 
Awards:  Primary  Care  nesaarch  for 
Fiscal  Year  1998 

The  Health  Resotuces  and  Services 
Administration  (HRSA)  National 
Reseerdi  Service  Awards:  Primary  Care 
Research  (NRSA)  institutional  training 
grants  (T32)  are  provided  to  accredited 
public  or  private  nonprofit  schools  of 
medicine,  osteopathy,  dentistry,  or  a 
public  or  private  nonprofit  hospital  or 
other  entity  which  is  affiliated  with  an 
entity  that  has  received  grants  or 
contracts  imder  section  747,  748,  or  749 
of  the  PHS  Act,  agrees  to  use  the 
funding  for  research  in  primary  medical 
care,  and  is  located  in  a  State.  The 
NRSA  program  is  authorized  by  Title  IV, 
Section  487(d)(3)(A)  of  the  Public 
Health  Service  Act 

Proposed  Review  Criteria 

The  following  criteria  are  proposed 
for  National  Research  Service  Awards  in 
primary  care  research: 

1.  Progmm  Characteristics 

Objectives,  design,  and  direction  of 
the  research  training  program — 
including  the  probability  of  achieving 
stated  goals. 

Substantive  and  methodological 
content  of  the  proposed  program  and  its 
relevance  to  the  Program  Objectives 
noted  above,  including  relevant 
descriptions  of  courses  and  experiential 
opporttmities  offered  and/or  reouired. 

'The  extent  to  which  proposed 
approaches  address  areas  in  need  of 
research  given  changes  in  the  health 
care  delivery  system. 

2.  Progmm  Support  and  Organjxational 
Structure  and  Plans 

The  institutional  training 
ravironmmt  including  the  level  of 
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institutioDal  commitment,  quality  of  the 
facilities,  availability  of  appropriate 
oounas,  and  availability  of  raflearch 
support. 

Caliber  of  preceptors  as  researchers, 
including  successful  research  support. 

Organizational  structure  of  the 
propoeed  training  program,  including 
delineation  of  administrative 
responsibilities  for  planning,  oversight, 
and  evaluation. 

Demonstration  of  cooperation  by  any 
proposed  collaborating  bdlitiea. 
institutions,  or  departments  in 
providing  research  experiences  and/or 
sites  for  trainees,  including  (where 
applicable)  documentation  of 
mechanisms  by  which  trainees  will  be 
integrated  into  the  ongoing  primary 
mettical  care  research  activities  of  other 
entities. 

When  appropriate,  the  concomitant 
research  training  of  health-profassional 
poatdoctorates  (e.g..  individuals  with 
the  MJD..  D.O..  DJ).S./D.M.D. .  etc)  with 
basic  science  poatdoctorates  (e.g., 
individuals  with  a  Ph.D.,  etc.)  or 
linkages  with  basic  science  department. 

Demonstration  of  extent  to  which  and 
ways  in  which  HRSA  support  will  be 
(has  been  in  the  past)  lev tu  aged  through 
the  use  of  other  Federal  and  private 
resourcea  to  maximirw  primary  medical 
care  research  training  within  the 
institution. 

Availability  of  other  relevant  support. 

3.  Ttainee  Reauitntent  Sr  Retention 
Plane 

Recruitment  and  selection  plans  for 
trainees  and  the  availability  of  high- 
quality  candidates,  including  minority 
trainees  (see  below  for  details). 

When  appropriate,  record  of  the 
research  training  program  in  retaining 
bealth-profiBssional  postdoctoral 
trainees  for  at  least  2  years  in  research 
training  or  other  research  activities. 

4.  Program  Record  and  Evaluation  Plane 

Past  research  training  record  of  both 
the  program  and  the  designated 
preceptors  as  determined  by  the  success 
of  former  trainees  in  seeking  further 
canet  development  and  in  establishing 
productive  scientific  careers.  Evidence 
of  further  career  development  can 
include  receipt  of  fellowships,  career 
awards,  a  prestigious  training 
appointment,  and  similar 
accomplishments.  Evidence  of  a 
productive  scientific  career  can  include 
a  record  of  successful  competition  for 
individual  research  grants,  receipt  of 
special  honors,  a  record  of  publications, 
receipt  of  patents,  promotion  to 
prestigious  positions  in  academe, 
industry,  or  health  policy  and  any  other 
appropriate  measure  of  success 


consistent  with  the  nature  and  diiration 
of  the  training  received. 

Record  of  the  research  training 
program  in  racruiting  and  retaining 
trainees,  noting  past  annual  success 
rates  in  filling  committed  slots. 

Propoaed  methods  for  monitoring  and 
evaluating  performance  of  trainees  and 
the  overall  program,  record  of  trainees 
in  obtaining  individual  research  awards 
or  fellowships  following  training,  and  in 
establishing  careers  in  primary  medical 
care  research. 

5.  Budget 

Raasonahlanass  of  the  propoaed 
budget,  including  numbCT  and  levels  of 
trainees,  in  relation  to  the  reaaarch 
tiaining. 

An  announcement  will  be  made  in  the 
HRSA  Preview  for  the  competitive  cycle 
in  FY  1906. 

The  comimnt  period  la  M  daya.  All 
comments  rsoaivwl  on  or  bafuie  October 
22. 1997  will  be  considered  before  the 
final  review  criteria  are  established. 
Written  comments  should  be  addrassefl 
to:  Enrique  Fernandez.  M.D.,  Division  of 
Medicine,  Bureau  of  Health  Profeasions. 
Health  Resources  and  Services, 
Administration,  Parklawn  Building, 
Room  9A-20,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-1467,  FAX:  (301)  443-8890. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine,  at 
the  above  addraas,  weekdajrs  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Dated:  Septambar  15. 1997. 
OaadaEariPax. 

Acting  AdminiMtrator. 
[FR  Doc  97-25018  Filed  9-19-97;  8:45  am) 
iCOH<lM-lS-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

StilwtMno  AbuM  wid  MmiIiI  Hsslth 
S«rvlc«s  Admintatration 

F«tof«l  WorfcplaM  Drug  Tasting 
Programs  and  Associslsd  Fonns: 
ExtMWion  of  0MB  Approval 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  use  of  the 
Fedoal  Custody  and  Control  Form 
(CCF)  tmtil  July  31,  2000,  for  Federal 
agency  and  faderally  regulated  drug 
testing  programs  which  must  comply 
with  the  HHS  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs  (59  FR  29908)  dated  June  9, 
1994,  and  for  the  information  provided 
by  laboratories  for  the  National 


Laboratory  Certification  Program 
(NLCP). 

The  OMB  approval  requires  that  OMB 
Number  0930-0158  must  be  displayed 
in  the  upper  right  hand  comer  of  the 
Federal  Custody  and  Control  Form,  but 
the  expiration  date  does  not  need  to 
appear  on  the  CCF.  Additionally,  the 
following  Paperwork  Reduction  Act 
Notice  must  appear  on  the  beck  of  each 
copy  of  the  CCF:  Paperwork  Reduction 
Act  Notice  (as  required  by  5  CFR 
1320.21).  Public  reporting  burden  for 
this  coUsction  of  information,  including 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
naeded.  and  completing  and  reviewing 
the  collection  of  information  is 
estimated  for  each  respondent  to 
average:  5  minutes/donor  4  minutes/ 
collector  3  minutes/laboratory;  and  3 
minutes/Medical  Review  Officer.  Send 
comments  regarding  theae  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  SAMHSA  Reports  Clearance  Officw. 
Paperwork  Reduction  Project  (0930- 
0158).  Room  16-105.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
MD  20857.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 
The  OMB  control  number  for  this 
project  is  0930-0158. 

Until  current  supplies  are  exhatisted. 
Federal  agencies  and  fisderally  regulated 
industries  are  permitted  to  use  Federal 
Custody  and  Control  Forms  that  display 
the  previous  OMB  Number,  expiration 
date  (6/30/97),  and  paperwork  reduction 
act  statement 

Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105.  Parklawn  Building,  5600 
Firiiers  Lane,  Rockville.  MD  20857. 

Dated:  September  15. 1997. 
Richard  Kopanda, 
Executive  Officer,  SAkOISA. 
[FR  Doc.  97-25113  Filed  9-19-97;  8:45  am) 

BNXSMl  COOa  41S»-10-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-2S] 

Notica  Of  Propoaad  Infomwtlon 
CoUacHon  for  Public  Commant 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Housing.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collectitMH  requirement  described  below 
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will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  .The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  and  Urlian  Development,  451 — 
7th  Street,  SW,  Room  9116.  Washington. 
DC  20410. 

RW  FURTHER  MRMMATKM  CONTACT:  Ben 
Jacinto,  Telephone  number  (202)  708- 
2866  (this  is  not  a  toll-free  ntmiber)  for 
copies  of  the  proposed  forms  and  other 
available  dociunents. 
SUPPLEMENTARY  INFORMATXM:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  reqiiired  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended).  The  Notice  is 
soliciting  comments  &om  members  of 
the  public  and  affocted  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciUBcy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  qiiality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  followring 
information: 

Title  of  Proposal:  HUD  Survey 
Instructions  and  Report  for  Insured 
Multifamily  Projects. 

CMB  Control  Number:  2502-0010. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  Form 
HUD-2457,  HUD  Survey  Instructions 
and  Report  For  Insured  Multi£amily 
Projects,  is  required  to  assure  that  land 
surveys  and  survey  maps:  are 
appropriate  for  marketeble  tide  and  title 
insurance;  identify  elements  of 
regulatory  concern,  e.g.,  flood  hazard, 
for  the  pro{>erty  offered  as  security  for 
mortgage  insurance;  and  where  new 
construction  or  regarding  are  applicable, 
provide  necessary  data  for  proper  site 


design.  F(»m  HUD-2457  is  also  used  by 
the  surveyor  to  flag  site  features  and 
exceptions  to  tide  having  significant 
bearing  on  site  suitability  and  value  for 
the  intended  purpose,  and  to  certify  to 
the  surveyor's  site  visit  to  verify  the 
continuing  accuracy  of  older  siu^eys 
and  redated  survey  maps  submitted  in 
conjunction  with  applications  for 
mortgage  insurance  and  loan  closing 
transactions.  Form  HUD-2457  is 
essential  to  the  multififunily  housing 
programs  for  the  above  reasons,  and  it 
is  also  highly  beneficial  to  sponsors  and 
surveyors  involved  in  the  delivery  of 
projects  under  such  programs.  It  defines 
the  survey  standards  and  requirements 
to  meet  HUD  criteria  for  various  types 
of  projects  and  project  circumstanoes 
and  may  be  used  as  a  specification  for 
a  purchase  order  between  the  project 
sponsor  and  surveyor.  It  also  permits 
the  surveyor  to  more  readily  determine 
survey  and  related  fees  and  charges  for 
mortgagor  applications  under  various 
FHA  programs,  and  provides  for  the 
surveyor's  certification  regarding 
conduct  of  the  survey  in  accordance 
with  the  prescribed  standards  and 
requirements.  Program  regulations,  24 
CFR  200.61(b),  state  "Tide  evidence  for 
the  Commissioner's  examination  shall 
include  a  lender's  tiUe  insurance  policy, 
which  tide  policy  provides  stirvey 
coverage  based  on  a  survey  accepteble 
to  the  title  comptmy  and  the 
Commissioner;  or  as  the  Commissioner 
may  otherwise  require,  in  accordance 
with  terms,  conditions  and  standards 
esteblished  by  the  Commissioner." 

Agency  Form  Numbers:  HUD  2457. 

Member  of  Affected  Public: 
Approximately  750  respondents  per 
year  are  estimated  with  an  average  of 
two  submissions  per  project  for  1500 
annual  submissions,  each  requiring  V^ 
hour  to  complete  and  handle. 

Status  of  The  Proposed  Information 
Collection:  Reinstatement  with  change. 
The  changes  include:  use  of  industry 
rather  than  HUN  standards  of 
performance  in  great  part,  identifying 
survey  related  program  criteria  in  a 
single  location  to  better  inform  indtistry 
participants,  revision  of  the  surveyor's 
certification  requirements  to  recognize 
current  professtonal  liabilify 
tmderwriting  practices  and  making  the 
document  more  user  friendly. 

Aothority:  Section  3506  of  tlie  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  CSupter  35, 
as  amended. 

Dated:  September  16, 1997. 
Nicolas  P.  Retsioas, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
[FR  Doc.  97-25045  Filed  9-19-97;  8:45  am] 
BajJNQ  CODE  4210-C7-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  Of  Land  Managamant 
[NV-910-00-0777-30] 

Call  tor  Nominationa  for  Raaourca 
Advlaory  Councils;  Navada 

AOBWY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  the 
Bureau  of  Land  Management  (BLM) 
Northeastern  Great  Basin  Resource 
Advisory  Coimcils  in  Nevada.  This 
Coimdl  provides  advice  and 
recommendations  to  BLM  on  land  use 
planning  and  management  of  the  public 
lands  within  Lander,  Eureka,  Elko  and 
White  Pine  Counties  in  Nevada.  Public 
nominations  will  be  considered  for  30 
days  after  the  publication  date  of  this 
notice.  ^ 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
esteblished  and  authorized  ponsistent 
with  the  requirements  of  the  Federal 
Advisory  Conmiittee  Act  (FACA).  As 
required  by  the  FACA,  Resource 
Advisory  Council  members  appointed  to 
the  council  must  be  balanced  and 
representative  of  the  various  interests 
concerned  with  the  management  of  the 
public  lands.  These  include  three 
categories: 

Category  One— holders  of  federal 
grazing  permits,  representetives  of 
energy  and  mining  development,  timber 
industry,  off-road  vehicle  use  and 
developed  recreation; 

Category  Two— representetives  of 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests, 
and  wild  horse  and  burro  groups; 

Category  Three — representetives  of 
Stete  and  Local  government.  Native 
American  tribes,  academicians  involved 
in  natural  sciences,  and  the  public-at- 
large. 

The  position  for  which  nominations 
are  sot^t  represents  wild  horse 
interests  in  category  two.  Individuals 
may  nominate  themselves  or  others. 
Nominees  must  be  residents  of  Nevada 
or  that  portion  of  California  managed  by 
Nevada  Offices  of  the  Bureau  of  Land 
Management.  Nominees  will  be 
evaluated  based  on  their  education, 
training,  and  experience  of  the  issues 
and  knowledge  of  the  geographical  area 
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oi  the  Council.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  resource  decision  making. 
All  nominations  must  be  accompanied 
by  letters  of  reference  from  represented 
interests  or  organizations,  a  completed 
backgrotmd  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualifications. 

DATE:  All  Nominations  should  be 
received  by  the  Nevada  State  Office  by 
October  20, 1997. 

AOOnESSES:  Nominatidns  should  be  sent 
to  the  BLM,  850  Harvard  Way.  P.O.  Box 
12000,  Reno,  Nevada  89520-0006. 
RM  FURTHER  ■ronilATX)M  CONTACT: 
Daniel  Rathbim.  BLM  Nevada  State 
Office,  702-785-6767. 

Dated:  September  11. 1997. 


Acting  State  Dtrector. 

[FR  Doc.  97-25047  FUad  9-19-97:  8:45  am] 
coot  4T3S-HC-P 


DEPAflTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-07lMnr-i220-(Wl 

Restrictions  on  Public  Land;  San  Juan 
County,  NM 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  use  restrictions. 


In  order  to  decrease  conflict 
between  recreationists,  maintain  quality 
trail  recreation  experiences,  protect  non- 
recreation  resources,  and  better  provide 
for  the  safety  of  the  public,  use 
restrictions  are  annoimced  by  the 
Farmington  District.  Effisctive 
immediately,  the  discharge  of  any  type 
of  firearm,  ihe  use  of  any  off-highway 
vehicle,  or  any  overnight  camping  is 
restricted  on  Uie  Public  Land  within  the 
Glade  Run  Trail  System.  These 
restrictions  are  based  on  the  Decision 
Record  for  Environmental  Assessments 
NM070-e5-3219  and  NM070-95-3220, 
and  related  planning  documents:  the 
Farmington  Resource  Management  Plan 
Off-Hi^way  Vehicle  Amendment  and 
the  Glade  Run  Trail  System  Recreation 
Area  Management  Plan. 
SUPPLEMENTARY  MFORMATION  (SHOOTWO 
RESTRKTKMS):  Since  the  discharge  of 
fifoarms  presents  both  a  safety  hazard  to 
and  recreational  conflict  with  other 
users  of  Public  Lands,  the  discharge  of 
firearms  is  restricted  on  approximately 
23,310  acres  as  described  below  in  the 
following  areas  of  high  recreation  use: 

The  discharge  of  firearms  is 
prohibited  on: 


Nmt  Mexico  Priadpal  Marldiaa 

T.  30  N..  R.  12  W., 
Sec.  4:  Iota  5-17:  those  poitiona  southwest 

of  the  Flora  Vista  Road: 
Sec  5:  lots  5-20; 
Sec  6:  lots  8-23; 
Sac  7:  lots  5-20; 
Sac  8:  lota  1-18; 
Sec  9:  Iota  1-11:  thoae  positiona  southwest 

of  the  Hora  ViaU  Road: 
Sec  10:  loU  4,  S,  8.  9:  those  poitioos 

aouthwest  of  the  Flan  Vista  Road: 
Sec  15:  lots  1. 2; 
Sec  17:  lota  1-18: 
Sec  19:  lota  1-3. 
T.  30  N..  R.  13  W.. 
Sec  1:  lota  1-4.  S\^V^.  SV^; 
Sec  3:  lota  1-4,  SV^hfVi.  SV*; 
Sec  4:  lota  1-4,  SV^NEVi.  SEV«NWVi. 

EViSWV«,  SEV4:  those  portjons  fiuther 

than  >/i  mile  from  the  La  Plata  River; 
Sec  9:  EVi.  EViWVi,  NWV>NWV«:  thoae 

portiona  bither  than  Vi  mile  from  the  La 

Plata  River; 
Sec  10:  All; 

Sec  11:  NV4.  NViSVi.  SVSSWVi: 
Sec  12:  All; 
Sec  13:  EV^,  B^WVi.  SWV«NWVt. 

WVkSWVd; 
Sec  14:  NEVtNV^WVi.  WViNWV.. 

EViSWV«,  NWViSWV«,  SBVi; 
Sec  15:  AIL 
Sec  21:  EVi; 

Sec  22:  NVi.  SWVi.  NMiSEV..  SWViSBVi: 
Sec  23:  EVi.  SV^NWVd,  SW%; 
Sec  24:  All; 

Sec  25:  N>/i,  NViSVi,  SV^SE\«: 
Sec  28:  NWV«NBViNWV4; 
Sec  27:  NWV!tNWV«SEVi,  SEV4SEV4: 
Sec  28:  WViSWV-.: 
Sec  32:  EViNEVt; 
Sec.  33:  NVti4EV«,  SWV4NEV4. 

NV.OTV4NBV1,  NWV.; 
Sec  34:  NEV«NWV«. 
T.  31  N..  R.  12  W., 

Sec  30:  lota  5-17:  those  poitiona 

aouthwest  of  the  Flora  Viata  Road; 
Sec  31:  lota  5-8,  SE'ANEVt,  EV<iSEV«, 

SWV4SEV«:  those  portiona  southwest  of 

the  Flora  Vista  Road. 
T.  31  N.,  R.  13  W.. 
Sec  23:  EVt.  NE\^NWV«,  SV^SWVi:  those 

portiona  southwest  of  the  Flora  Vista 

Road  and  farther  than  Vz  mile  from  the 

La  Plata  River. 
Sec.  24:  All  that  portion  aouthweat  of  the 

Flora  Vista  Road; 
Sec  25:  All  that  portion  aouthweat  of  the 

Flora  Viata  Road; 
Sec  26:  loU  1-6,  NBV4.  SWV«:  those 

portiona  farther  than  */^  mile  from  the  La 

Pfata  River, 
Sec.  27:  lota  1,  2,  SEV«SWVi,  SEVi:  those 

poitiona  farther  than  ^  mile  frvm  the  La 

Plata  Riven 
Sec  34:  All: 
Sec  35:  lota  1-4,  EVi.  SWV«. 

The  discharge  of  firearms  is 
prohibited  with  the  exception  of 
licensed  hunters  of  game  birds  (with 
shotguns  only)  during  season  on: 

New  Maxka  Principal  Meridian 

T.  30N.,R.12W.. 
Sec  3:  lota  8. 9. 16. 17; 


Sec  4:  lota  5-17:  those  poitiona  ntvtheast 

of  the  Flora  Vista  Road: 
Sec  9:  lota  1-11:  those  portions  northeaat 

of  the  Flora  Viata  Road; 
Sec.  10:  loU  4,  5,  8,  9:  thAe  portions 

northeast  of  the  Flora  Viata  Road. 
T.  30  N.,  R.  13  W., 
Sec  4:  lota  1-4.  SViNEVt.  SEV«NW%. 

EViSWV«:  those  portions  less  than  Vh 

mile  from  the  La  Plata  River; 
Sec  8:  f4EV4NEV4; 
Sec  9:  BVi,  EViWV^.  NWViNW^^:  thoae 

portions  less  than  Vi  mile  froita  the  La 

Plata  River. 
T.  31  N..  R.  12  W.. 
Sec9:SVi: 
Sec  10:  SW  V4  when  south  or  west  of  (and 

including)  SR  574; 
Sec  14:  lota  9  and  10  where  south  of  (and 

including}  SR  574  and  wast  of  (and 

including)  right-of-way  NM32047: 
Sec  15:  lota  3,  4,  and  5  where  south  or 

weat  of  (and  including)  SR  574,  lota  6- 

12,  NWVt  where  aouth  or  weat  of  (and 

iiicludii«)  SR  574: 
Sec  17:  All  that  portion  east  of  north-aouth 

dirt  roMi  (right-of-way  NM032315)  or 

eaat  of  a  line  approximataly  Vi  mile  west 

of  the  western  ridge  above  the 

Farmington  Glade  arroyo; 
Sec.  19:  lota,  1.2,  5-12.  NEV4,  EViNMfV^: 

those  portions  eaat  of  a  line 

approxiinatoly  */i  mile  west  of  the 

western  ridge  above  the  Farmington 

Glade  aiToyo; 
Sec  20:  lota  1-6,  NVi:  those  portions  east 

of  a  line  approximately  Vi  mile  west  of 

the  western  ridga  above  the  Farmington 

Glade  arroyo; 
Sec  21:  NEV4NE%.  SViNEVi,  WViNWVi. 

SEV4SWV.,  SEV4: 
Sec  22:  lota  1-18; 
Sec  27:  All; 
Sec.  28:  All; 

Sec.  29:  E^/i,  NViNWVi,  BViSWV«: 
Sec.  30:  loU  5-17:  those  portions  east  of  a 

line  approximately  '/i  mile  west  of  the 

weatem  ridge  above  the  Farmington 

Glade  anoyo  and  northeaat  of  the  Flan 

Viata  road; 
Sec.  31:  lota  5-8,  SEV4NEV4.  E'/»SEV4, 

SWV4SE^/4:  those  portions  northeaat  of 

the  Flora  Viata  Road; 
Sec.  33:  All: 
Sec  34:  All  weat  of  grazing  allotment  fence 

line. 
T.  31  N.,  R.  13  W., 
.Sec  23:  E>/i,  NEV4NWy4,  SViSWVt:  thoae 

portiona  aouthwest  of  the  Flora  Vista 

Road  and  less  than  Vi  mile  from  the  La 

Plata  River, 
Sec.  26:  lota  1-8,  NEV4,  SWV4:  those 

poitiona  leaa  than  Vi  mile  from  the  La 

Plata  iUver; 
Sec.  27:  lota  1,  2,  SEV4SWV4,  SEV4:  those 

portions  less  than  */i  mile  from  the  La 

Plata  River 
Sec  33:  SEV4NEV4,  SEV4SWV4,  SEV«: 
Sec  34:  All  those  portions  less  than  ^ 

mile  from  the  La  Plata  River. 

SUPPtXMENTARY  INFORMATION  (OHV 
RESTRICTIONS):  Since  the  uncontrolled 
use  of  off-hi^way  vehicles  in  an  area 
designated  "open"  degrades  many  of  the 
experiences  sought  in  trail-based 


^i 
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recreation  as  well  as  jeopardizes 
cultural  sites  and  populations  of  plant 
species  of  special  concern  in  the  area, 
the  use  of  all  motorized  and  mechanical 
vehicles  is  limited  to  designated  routes 
on  approximately  22,800  acres  as 
described  below: 

New  Mexico  Principal  Meridian 

T.  30N.,R.12W., 
Sec.  3:  lota  8,  9, 16. 17; 
Sec  4:  lota  5-17; 
Sec  5:  lota  5-20; 
Sec  6:  lota  8-23; 
Sec  7:  lota  5-20; 
Sec  8:  lota  1-18; 
Sec  9:  Iota  1-11; 
Sec  10:  lota  4, 5. 8. 9; 
Sec  15:  lota  1, 2; 
Sec  17:  lota  1-18; 
Sec.  19:  lota  1-3. 
T.  SO  N.,  R.  13  W.. 
Sec  1:  lota  1-4,  SViNVi,  SVi; 
Sac  3:  lota  1-4,  SViNVi,  SVi:  those 
poitiona  north  of  right-of-way 
NM0556S5: 
Sec  4:  lota  1-4,  SViNEVi.  SEVtNWVt. 

EViSWV4,  SEVi; 
Sec  8:  NEV4NEy4; 

Sec  9:  E>/i,  E>/iWVi,  NWV4NWV4:  those 
portions  north  of  rights-of-way 
NM055e55  and  NM42874: 
Sec  10:  All  portiona  north  of  right-of-way 

NMDSS655; 
Sec  11:  NVi,  NViSVi,  SViSWVi:  those 

portions  east  of  right-of-wfey  NM3S788; 
Sec.  12:  All: 

Sec  13:  EVi,  EViWVi,  SWV4NWV4, 
WViSWVi:  thoae  portions  north  of  right- 
of-way  NM05S8055  and  the  dirt  road 
extension  that  connects  this  with  right- 
of-way  NM0557933  in  Section  14; 
Sec.  14:  NEV4NViWV4,  WViNWV4, 
EViSWV4,  NWV4SWV4,  SEVi:  those 
portions  north  or  east  of  rights-of-way 
NMOl 28657,  NM0557933,  and  the  dirt 
road  extension  that  connecta  these  with 
right-of-way  NM0S58055  in  Section  13; 
Sec  15:  All  portions  north  of  right-of-way 
NMOl  28657  and  east  of  right-of-way 
NM35788: 
Sac  23:  EVi,  SViNWy4.  SWV4:  those 
portions  southeast  of  the  Hood  Mesa 
Road; 
Sec  24:  All  portions  aoutheaat  of  the  Hood 
Mesa  Road  or  northeast  of  right-of-way 
NM05580S5; 
Sec  25:  NVi,  NViSVi.  SViSBV4. 
T.  31  N..  R.  12  W.. 
Sec  7:  SVi; 
Sec  9:  SV^; 
Sec.  10:  SWV4  where  south  or  %yest  of  (and 

including)  State  Route  574; 
Sec  14:  lota  9  and  10  where  south  of  (and 
including)  State  Route  574  and  west  of 
(and  including)  right-of-«vay  NM32047; 
Sec  15:  lota  3, 4,  and  5  where  south  or 
west  of  (and  including)  State  Route  574. 
lota  8-12,  NWVi  where  aouth  or  west  of 
(and  including)  State  Route  574; 
Sec  17:  All; 

Sec  18:  lota  1-4.  EVi.  EViWVi; 
Sec  19:  lota  1,  2,  5-12.  NEVi.  EViNWV«: 
Sec  20:  lota  1-6.  NVi; 
Sec.  21:  NEV4NEV4.  SViNEV4.WViNWV4. 
SEV4SWV4.  SEV^ 


Sec.  22:  lota  1-16; 

Sec.  27:  All; 

Sec.  28:  All; 

Sec.  29:  EVi.  NViNWy4,  EViSWVt; 

Sec.  30:  lota  5-17; 

Sec.  31:  lota  5-8,  SEV4NBy«.  EViSEV^. 

SWV4SEV4; 
Sec.  33:  All; 

Sec  34:  All  west  of  grazing  allotment  fence 
Une. 
T.  31  N.;  R.  13  W.. 
Sec  12:  AIL 
Sec  13:  AIL 
Sec.  14:  SBV^; 

Sec  23:  EVi,  NEVtNWVi.  SViSWV^; 
Sec.  24:  AIL 
Sec  25:  All; 

Sec  26:  lota  1-8.  NEV4,  SWV4: 
Sec.  27:  lota  1,  2.  SBViSWVi.  SBV«: 
Sec  33:  SEV«NEVi.  SEVdSWVt.  SEV^ 
Sec  34:  AIL 
Sec.  35:  lota  1-4.  EVi,  SWV^ 

WPPLaCNTARY  MFORMATKM  (CAMPMQ): 
Since  unrestricted  camping  in  an  area  of 
such  high  recreational  use  and  other 
resource  values  creates  conflicts  and 
degrades  resources  as  well  as 
experiences,  a  permit  firom  the 
Farmington  District  Office  is  required 
for  all  overnight  camping  on  any  (tf  the 
approximately  27,400  acres  described 
above.  Authority  for  these  closures  is 
foimd  in  43  CFR  8364.  Any  person  who 
fails  to  comply  with  a  closure  issued 
under  43  CFR  8364  may  be  subject  to 
the  penalties  provided  in  43  CFR 
8360.0-7:  violations  are  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  Bams.  BLM  Fannington 
District  Office.  1235  U  Plata  liighway, 
Suite  A.  Fannington.  NM  87401;  50S- 
599-6300. 

Dated:  September  16. 1997. 
LseOttsBL 

District  ManagBT,  Farmington  District 

[FR  Doc.  97-25057  Filed  9-l{^-97;  8:45  am] 

BUMQ  OOOC  4S1»-Fe4 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Sarvloa 

Availability  of  Plan  of  Operatlona  for 
Mining  Operations;  JO  Claim  Qroup, 
Daaflh  Valiay  NaUonai  Parte,  Inyo  A  San 
Bamardlno  Countlas,  CA.  Esmeralda  A 
Nya  Counties,  NV 

Notice  is  hereby  given  in  ac(»rdance 
with  Section  9. 17(a)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  A.  that  the  National  Park 
Service  has  received  fix>m  Mr.  Joe 
Ostranger  a  Plan  of  Operations  conduct 
mining  operations  on  the  JO  claim 
group  in  Death  Valley  National  Park. 

The  Plan  of  Operations  is  available  for 
public  review  and  comment  for  a  period 


of  30  days  from  the  publication  of  tli<s 
notice.  Analysis  of  the  proposal  «viU 
proceed  firom  the  date  of  its  receipt  The 
document  can  be  viewed  during  normal 
business  hours  at  the  Office  of  the 
Superintendent,  Death  Valley  National 
Patk,  Death  Valley.  r.alifnTni^ 

Dated:  August  28, 1997. 
RiiAard  H.  MarUa, 
Superintendent 

[FR  Doc  97-25046  FUed  9-19-97;  8:45  am] 
■UMQ  OOM  4»1S-?»^ 


DEPARTMBIT  OF  THE  INTERIOR 

National  Parte  Servic* 

National  Register  of  Histortc  Plaoaa: 
NotiflcaUon  of  Pending  Nomlnaliona 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  13, 1997.  Pursuant  to  section 
80.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  diese  properties  tmder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
October  7. 1997. 


ActingKeeperofthe  National  Register. 
Arixona 

Maricopa  County,  niomiix  Elementary 
School  District  No.  1  Administration 
Building  (Educational  Buildings  in 
Phomix  MPS)  331  N.  First  Ave., 
Phoenix.  95001076. 

Navajo  County,  Arizona  Rancho,  Jet  of 
Tovar  and  Apache  Sts..  Holbnmk. 
97001210. 

Calibmia 

Kern  County,  Shafter  Research  Station. 

17053  Shafter  Ave.,  Shafter  vicinity. 

97001211. 
Los  Angeles  County.  Beldns  Storage  Co. 

Roof  Sign,  511  S.  Fair  Oaks  Ave., 

Pasadena.  97001212. 

Ciriiwedo 

Denver  Coimty,  Railway  Exchange 
Addition  and  Railway  Exchange  New 
Building.  1715  Champa  St  and  909 
17th  St.  Denver.  97001213. 

Florida 

Collier  Cotmty,  Horr.  Capt  John  Foley 
House,  N  side  of  Whiskey  Creek  Dr., 
Key  Marco  vicinity,  97001215. 

Duval  Coimty.  Lewis  Mausoletun. 
Memorial  Cametray.  jet  of  Edgewood 
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Ave.  and  Noncraif  Rd.,  Jacksonville. 

97001225. 
Orange  County,  Eatonville  Historic 

District.  Roughly  bounded  by  Wymore 

Rd..  Eaton  St.  Fords,  and  East  Aves., 

RaBel.  and  Clark  Sts..  Eatonville. 

97001214. 
Pfelm  Beach  County,  American  National 

Bank  Building,  114  S.  Olive  Ave.. 

West  Palm  Beach.  97001217. 
Sarasota  County,  Johnson  Chapel 

Missionary  Baptist  Church,  506 

Church  St.,  Laurel.  97001218. 
Volusia  County.  iCilkofF  House,  1145  W. 

New  York  Ave..  Deland.  97001216. 
Mount  Taylor.  Address  Restricted, 

Volusia/Delon  Springs  vicinity, 

97001219. 


Missoula  County.  Dixon — ^Duncan  Block 
(Historic  Resources  in  Missoula, 
1864-1940,  MPS)  232-240  N.  Higgins 
Ave.,  Missoula.  90000654. 

North  Canrfina 

Gaston  County,  Beam's  Shell  Service 
Station  and  Office,  (Former).  117  N. 
Mountain  St,  Cherryville,  97001221. 

Northampton  Coimty,  Woodland — 
Ohiey  School,  Main  St,  E  of  )ct  of 
Magnolia  and  Main  Sts.,  Woodland, 
97001222. 

Pitt  County,  Moye,  Jesse  R.,  House,  408 
W.  Fifth  St,  Greenville.  97001220. 

Ohio 

Cuyahoga  County.  Pennsylvania 
Railway  Ore  Dock.  On  Lake  Erie  at 
Whiskey  Island.  Cleveland.  95000492. 

Hamilton  County,  Alexandra,  The,  921 
E.  William  H.  Taft  Rd.,  Cincinatti. 
97001223. 

Lucas  County,  Lucas  Cotmty  Hospital 
and  Nurse's  Home,  2101  and  2155 
Ariington  Ave.,  Toledo,  97001224. 

(PR  Doc.  97-250eo  Filed  9-10-07: 8:45  am] 


DEPARTMENT  OF  THE  mTERIOR 
Bureau  of  RectamaDon 

Qlen  Canyon  Technical  Work  Group 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings. 


r:  The  Glen  Canyon  Technical 
Work  Group  (TWC)  was  formed  as  an 
ofGdal  subcommittee  of  the  Glen 
Canyon  Adaptive  Management  Work 
Group  (AMWG)  on  September  10, 1997. 
The  TWG  members  were  named  by  the 
members  of  the  AMWG  and  will 
provide  advice  and  information  to  the 
AMWG  to  act  upon.  The  AMWG  will 
use  this  information  to  form 


recommendations  to  the  Secretary  of  the 
Interior  for  guidance  of  the  Grand 
Canyon  Monitoring  and  Research  Center 
science  program  and  other  direction  as 
requested  by  the  Secretary.  All  meetings 
are  open  to  the  public,  however,  seating 
is  limited  and  is  available  on  a  &rst 
come,  first  served  basis. 
DATES  AND  LOCATION:  The  TWG  public 
meetings  will  be  held  at  the  following 
times  and  locations. 

Phoenix,  Arizona — There  will  be 
three  two-day  public  meetings  on 
October  2  and  3,  1997,  November  4  and 
5, 1997,  and  December  11  and  12, 1997. 
Each  one  of  the  two  day  meetings  will 
begin  at  9:30  am  on  the  first  day  and 
conclude  at  4:00  pm  on  the  second  day. 
The  meetings  will  be  held  at  the 
LaQuinta  Inn.  2510  W  GreenMray  Road, 
Phoenix.  Arizona. 

Any  organization  or  individual 
wishing  to  make  formal  oral  comments 
(limited  to  10  minutes)  at  the  meeting 
must  provide  written  notice  to  Mr. 
Bruce  Moore,  Bureau  of  Reclamation, 
Upper  Colorado  Regional  Office,  125 
South  State  Street,  Room  6107,  Salt 
Lake  Qty,  Utah  84138-1102  or  via 
telephone  (801)  524-3702;  fax  (801) 
524-4509:  or  via  E-mail  at 
bmooreOuc.u8br.gov  at  least  five  days 
prior  to  the  meetings.  Written  comments 
will  be  provided  to  the  TWG  members 
at  the  meetings. 

AGENDA:  The  Agenda  for  each  meeting 
will  be  as  follows:. 
Welcome 
Monitoring  and  Research  Plans  for  FY 

1999 
Maintenance  and  Beach  Habitat 

Building  FIomts 
Annual  Report  to  Congress 
Management  Objectives 
Resource  Management  Questions  and 

Objections 
FOR  FURTHER  a4P0RMAT10N  CONTACT:  Mr. 
Bruce  Moore,  phone  (801)  524-3702;  tax 
(801)  524-5499;  or  via  E-mail  at: 
bmooreOus.u^ir.gov. 

Datwi:  Septendier  10, 1907. 
K.  Storv  Blrhwdson. 
Acting  Commissioner. 
(FR  Doc.  07-25022  Filed  0-19-97;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Onica  of  Conuminity  Orianlad  Policing 
Sarvloaa;  Agency  Information 
Colloctlon  Activities:  Raquaat 
Emergency  Extanalon  of  Existing 
Collection;  Comment  Raquaat 

action:  Notice  of  information  collection 
under  review;  Revision  of  a  ciuiently 


approved  collection — Department 
annual  report. 

Approval  for  an  emergency  extension 
has  been  requested  from  the  Office  of 
Management  and  Budget  (OMB)  for  the 
information  collection  listed  below.  The 
emergency  extension  has  been  requested 
for  60  days  in  order  to  allow  the  public 
30  days  to  comment  on  the  information 
collection  and  take  corrective  actions  if 
required.  The  60  day  notice  was 
previously  published  in  the  Federal 
EnistBr  on  March  24, 1997. 

Comments  are  encouraged  and  will  be 
accepted  until  October  22,  1997.  Written 
commenta  and/or  suggestions  regarding 
the  items  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office 
and  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC  20530. 
Additionally,  conunents  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285. 

Written  commenU  and  suggestions 
from  the  public  and  afCectad  agencies 
should  address  one  of  the  following 
pointa: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Porm/CoUection: 
Department  Annual  Report 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Depaiiment  of  Justice  sponsoring  the 
collection:  Form:  COPS  1103-0031. 
Office  of  Community  Oriented  Policing 
Services,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Primary:  State,  Local  or  Tribal 
Governments.  Oither  None. 

The  information  collected  is  used  to 
determine  grantee  progress  on  its  COPS 
Hiring  grant.  Completion  of  such  report 
is  a  condition  of  all  COPS  hiring 
programs.  TLe  COPS  Office  achieves  the 
goals  hiring  of  the  crime  bill  by  offering 
the  Universal  Hiring  grant  program.  It  is 
designed  to  assist  with  the 
implementation  of  community  policing 
by  providing  funding  for  up  to  $75,000 
of  tiie  salaries  and  benefita  of  newly 
hired  officers  for  a  three  year  period. 
Throughout  the  grant  period,  law 
enforcement  agencies  are  expected  to 
plan,  in  good  talth,  to  retain  the  funded 
positions  through  fiill  local  funding 

As  the  COPS  Office's  grants  mature,  it 
is  important  that  it  monitor  the  progress 
of  this  good  faith  plaiming  for  retention. 
Thus,  the  COPS  Office  has  expanded  ite 
Department  Annual  Report  by  adding  a 
question  specific  to  retention  planning 
The  remainder  of  the  information 
collected  under  the  previously 
approved  >  Department  Annual  Report 
will  remain  the  same:  questions  aimed 
at  collecting  the  minimum  information 
necessary  to  monitor  the  progress  of  law 
enforcement  agencies  as  successfully 
hiring  their  COPS  funded  officers  and 
implementing  community  policing  as 
they  indicated  they  would  in  their  grant 
application.  With  the  anticipated  OMB 
approval  of  the  revised  Department 
Annual  Report,  the  COPS  Office  will 
retire  ita  predecessor  firom 
dissemination  to  ite  grantees. 

The  information  collected  in  the 
Department  Annual  Report  will 
continue  to  be  collected  once  per  year 
so  long  as  the  law  enforcement  agency 
receives  COPS  program  hiring  monies. 
The  Instrumenta  will  be  mailed  to  the 
grantees  with  instructions  and  a  sample 
completed  Progress  Report  Document 

(5)  An  estimate  of  the  total  number  of 
respondenta  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses;  1.3  hours 
per  response.  The  information  will  be 
collected  one  time  per  year  fix>m  each 
respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  38,000  annual  burden  hours. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Qeerance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street  NW,  Washington,  DC 
20530. 


>  OMB  AppfOMl  Numbar  lll»-003a 


Dated:  September  16, 1907. 
KiODCTt  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doa  07-25058  Filed  O-19-07;  8:45  am] 
BaUNQ  oooc  44ie-t1-M 


DEPARTMENT  OF  JUSTICE 

Antitruat  Dhflalon 

Propoaad  Hnal  Judgment  and 
Compatttiva  Imftact  Statement;  Unltod 
Stataa  v.  Mkt-Amarica  Dairyman,  Inc. 
Southern  Fooda  Group  LP,  and  Milk 
ProductaLLC 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16  (b)-{h),  that  a  prtiposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Texas  in  United  States  v.  Mid- 
America  Dairymen.  Inc.,  Southern 
Foods  Group  LP,  and  Milk  Products, 
LLC,  Civil  No.  3:97  CV  2162-P.  The 
proposed  Final  Judgment  ia«ubject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.l5U.S.C.§16(b)-(h). 

On  September  3. 1997,  the  United 
States  filed  a  Complaint  seeking  to 
enjoin  a  transaction  in  which  Mid- 
America  Dairymen.  Inc.  ("Mid- 
America")  would  acquire  the  voting 
stock  of  Borden/Meadow  Gold  Dairies 
Holdings,  Inc.  ("Borden/Meadow 
Gold").  Mid-America,  through  ita 
affilute  Southern  Food  Group  LP 
("Southern  Foods"),  and  Borden/ 
Meadow  Gold  are  two  of  the  primary, 
and  often  the  only,  bidders  to  supply 
milk  to  school  districta  in  Eastern  Texas 
and  I^uisiana,  and  this  transaction 
would  have  combined  them  to  create  a 
monopoly  in  many  of  those  school 
districta.  The  Complaint  alleged  that  the 
proposed  acquisition  would 
substantially  lessen  competition  in 
providing  milk  to  school  districta  in 
Eastern  Texas  and  Louisiana  in 
violation  of  Section  7  of  the  Clayton 
Act.l5U.S.C$18. 

The  proposed  Final  Judgment  orders 
Mid-America  to  sell  the  Texas, 
Louisiana  and  New  Mexico  asseta  to  be 
acquired  from  Borden/Meadow  Gold 
and.  to  the  extent  it  sells  them  to  a 
purchaser  who  has  already  agreed  to 
buy  them  (Milk  Producto  LLC),  to  limit 
the  financing  that  Mid-America  had 
agreed  to  provide  to  the  purchaser.  In 
the  event  Mid-America  does  not  sell  to 
that  purchaser,  it  must  divest  the  asseta 


to  a  purchaser  who  has  the  capability  to 
com{>eto  effectively  in  the  manufecture, 
sale  and  distribution  of  dairy  producta 
in  New  Mexico,  Texas  and  Louisiana.  A 
Competitive  Impact  Statement  filed  by 
the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  litiganta. 

The  public  is  invited  to  comment 
within  the  statutory  60-day  comment 
period.  Written  commenta  should  be 
addressed  to  Roger  W.  Fooei,  Chief | 
Transportation,  Energy  and  Agriculture 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  325  Seventh  Street 
N.W.,  Suite  500,  Washington,  D.C. 
20530  (telephone:  (202)  307-6351). 
Commenta  must  be  received  within  80 
days.  Such  commenta,  and  the 
responses  thereto,  will  be  published  in 
the  Federal  Register  and  ffied  with  the 
Court 

Copies  of  the  Complaint,  Stipulation, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  Seventh  Street,  N.W., 
Washington,  D.C.  20530  (telephone: 
(202)  514-2481),  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  Northern  District  of  Texas,  1100 
Commerce  Street,  Dallas,  Texas  75242. 
Copies  of  these  materials  may  be 
obtained  upon  request  and  payment  of 
a  copying  fee. 

I K.  KoUnaoB. 


Director  of  Operationt,  Antitrust  Division. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  through  their 
respective  attorneys,  that 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Northern 
District  of  Texas. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirementa 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16(bHli)). 
and  without  further  notice  to  any  party 
or  other  proceedings,  provided  that 
plaintiff  United  States  has  not 
withdrawn  ita  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendanta^and  by 
filing  that  notice  vrith  the  Court 

3.  The  defendanta  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
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of  the  Final  Judgment,  or  until 
expiration  of  time  for  all  appeals  of  any 
court  ruling  declining  entry  of  the 
proposed  Final  Judgment  and  shall, 
from  the  date  of  signing  of  this 
Stipulation,  comply  with  all  terms  and 
provisions  of  the  proposed  Final 
Judgment  thereof  as  though  the  same 
were  in  full  force  and  efEact  as  an  order 
of  the  Court. 

4.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

5.  hi  the  event  plaintiff  United  States 
withdraws  its  consent,  as  provided  in 
Paragraph  2.  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  Final  Judgment 
and  if  the  Court  has  not  otherwise 
ordered  continued  compliance  with  the 
terms  and  provision  of  the  Final 
Judgment,  then  the  parities  are  released 
firom  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

6.  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  they  will  later  raise  no  claims 
of  hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
divestittue  provisions  contained 
therein. 

7.  The  parties  request  that  the  Court 
acknowledge  the  terms  of  this 
Stipulation  by  entering  the  Order  in  this 
Stipulation  and  Order. 

lUspactfiilly  nibmittBd. 
For  Plaintiff  United  Statn  of  America: 
JoelLIOien. 

AMsistantAttmneyGenaxiL 
A.  Dm^las  Malamad. 
Deputy  AMsktant  Attorney  General. 
Roger  W.  Fooea, 
Chief.  DC  Bar  §  303255. 
Donna  N.  Koopwstein, 
AstiMtant  Chief.  PA  Bar$  39770. 
JoanS.  HuQler. 
DCBar§  927244. 
Kfichael  P.  Hannools, 
PABar*  17994. 
Robact  D.  Yooag. 
DCBar9  248290. 

Attonwys,  Andtiust  Dtvision,  U.& 

Department  of  Justice,  325  Seventh  St 
N.W.,  Washington.  D.C,  (202)  307-64S6, 
(202)  616-2441. 

Dated:  Septamfaar  2. 1007. 


For  Defendant  Kfld-America  Dairymen.  Inc. 
W.  Todd  MiUer, 
DCBaT9  414930. 

Baker  h  Miller  PLLC.  Suite  615.  700  Eleventh 
Street,  NW,  Washington,  D.C.  20001, 
(202>-«37-04M,  (202-637-0394 
(Facsimile). 
Attorney*  for  Mid-America  Dairymen.  Inc. 
Dated:  September  2, 1997. 
For  Defendant  Southern  Foods  Group  LP: 
JaRyLBeaD*. 
TX  Bar  901999000. 

Stiasbuiger  &  Price  LLP,  Suite  4300, 901 
Main  Street.  DsUm.  Texas  75202.  (214- 
651-*521).  (214)-«51-*330  (Facsimile). 
Attorneys  for  Southern  Foods  Croup  LP 
Dated:  September  2. 1097. 
For  Defendant  Milk  Products  LLC: 
Jany  L.  Beane, 
TXBar*O1966OO0. 

Strasbufgar  ft  Price  LLP,  Suite  4300. 901 
Main  Street,  Dallas,  Texas  75202,  (214- 
651-4521).  (21 4)-65 1-4330  (Facsimile). 
Attorneys  for  Milk  Products  IXC 

Dated:  September  2. 1997. 

Upon  Review  of  this  Stipulation  by  the 
parties,  tlie  Court  aclmow  ledges  l>y  this  Order 
that  the  parties  have  consented  to  the  terms 
specified  in  tfils  Stipulation  and  the  entry  of 
the  Final  Judgment  subject  to  the  provisions 
of  the  Antitrust  Procedures  and  Penalties  Act 
(lSU.S.C$ie(bHh)). 

So  Ordered  on  this day  of 

.1997. 

United  States  District  Cowt  Judge 
nnal  Judgment 

Whmmu,  plaintiff,  United  States  of 
America  (hereinafter  "United  States"), 
having  filed  its  complaint  herein  on 
September  3, 1997,  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  feet  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  feet  herein; 

And  Whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
theCouiU 

And  WherBos,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement  to  assure  that  competition  is 
not  substantially  lessened; 

And  Whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestiture  required  below  and  the  relief 
related  thereto  can  and  will  be  made 
and  that  defendants  will  later  raise  no 
claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  provisions  contained  below: 

Now.  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 


adjudication  of  any  issue  of  feet  or  law 
herein,  and  upon  consent  of  the  parties 
thereto,  it  is  hereby 
Ordered,  Adjudged  and  Decreed: 


furisdiction 

This  Court  has  jiirisdiction  of  the 
subject  matter  of  this  action  and  each  of 
the  defendants  hereto.  The  complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  each  defendant  imder 
Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C  S 18. 


i3s^nitions 

As  used  in  this  final  judgment: 

A.  Md-America  means  Mid-America 
Dairymen.  Inc.,  a  Kansas  corporation 
with  headquarters  in  Springfield, 
Missouri,  \ts  members,  directors, 
officen,  employees,  affiliates,  joint 
venture  or  limited  liability  company 
partners,  successors  or  assigns,  and  any 
agent  or  representative  thereof. 

B.  Southern  Foods  means  Southern 
Foods  Group  LP,  a  partnership 
organized  under  the  laws  of  Delaware 
with  headquarters  in  Dallas,  Texas,  its 
members,  directors,  officers,  employees, 
affiliates,  joint  venture  or  limitad 
liability  company  partners,  stKcessors 
or  assigns,  or  any  agent  or  representative 
thereof. 

C  Milk  Products  means  Milk  Products 
LLC,  the  limited  liability  company 
formed  by  Allen  A.  Meyer  to  receive 
certain  diury  processing  assets  located 
in  New  Mexico,  Texas  and  Louisiana 
formerly  owned  by  Borden/Meadow 
Gold  Dairies  Holdings,  Inc.,  its 
members,  directors,  officers,  employees, 
affiliates,  joint  venture  or  limited 
liability  company  partners,  successors 
or  assigns,  or  any  agent  or  representative 
thereof. 

D.  Divestiture  Asserts  or  the  Assets 
means  the  Borden/Meadow  Ck)ld  assets 
located  in  New  Mexico,  Texas  and 
Louisiana  that  Mid-America  will 
acquire  through  purchase  of  the  voting 
stock  of  Borden/Meadow  Gold  Dairies 
Holdings,  Inc. 

E.  TTie  Marks  means  certain 
trademarks  described  in  a  Sublicense 
Agreement  between  Southern  Foods  and 
Milk  Products,  which  include  Borden, 
Elsie  and  other  trademarks  granted  to 
Mid-America  and/or  Southern  Foods  by 
license  from  Borden,  Inc.  and  BDH  Two, 
Inc. 

F.  Divest  or  Divestiture  means  the 
complete  relinquishing  of  all  rights  and 
equity  and  other  interests  in  the 
Divestiture  Assets,  provided  that  if  Mid- 
America  divests  the  Assets  to  Milk 
Products,  it  may  extend  to  Milk 
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Products  the  Loan  defined  herein. 
Divestitine  also  means  to  grant  an 
exclusive,  royalty-free  sublicense  to  use 
the  Marks  in  Texas,  Louisiana  and  New 
Mexico  and  a  non-exclusive,  royalty- 
free  sublicense  to  use  the  Maries  in 
Alabama,  Arkansas,  Florida, 
Mississippi,  Tennessee,  and  Mexico. 
G.  Milk  Products  Loan  or  the  Loan 
means  the  approximately  $40  million 
advanced  by  Mid-America  or  Mid- Am 
Capital  LLC  for  the  purchase  by  Milk 
Products  of  the  assets  located  in  New 
Mexico,  Texas  and  Louisiana  held  by 
Borden/Meadow  Gold  Dairies  Holdings, 
Inc.,  and  for  which  Milk  Products  has 
executed  Note  Purchase  Agreements 
and  other  related  debt  instruments 
setting  forth  the  terms  of  the  loan 
arrangements. 

m 

Applicability 

A.  The  provisions  of  this  final 
judgment  shall  apply  to  the  defendants, 
Mid-America  Daiiymen,  Southern 
Foods  Ckoup,  and  Milk  Products,  their 
respective  successors  and  assigns,  and 
to  all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
final  judgment  by  personal  service  or 
otherwise. 

B.  Each  defendant  shall  provide 
written  notice  to  the  plaintiff  no  later 
than  10  days  subsequent  to  the  e&ctive 
date  of  any  action  whereby  the 
defendant  (1)  changes  its  name  or 
corporate  or  organizational  structure;  (2) 
liquidates  or  otherwise  ceases  operation; 
or  (3)  declares  bankruptcy.  Such  notice 
shall  include  a  full  explanation  of  the 
action  that  invokes  this  provision  and  , 
shall  include  full  doctunentation 
required  to  be  filed  with  any  judicial, 
administrative  or  other  official  entity  in 
connection  with  that  action. 

IV 

Divestiture 

A.  Defendant  Mid- America  is  hereby 
ordered  and  direct^d  in  accordance  with 
the  terms  of  this  Final  Judgment,  within 
65  days  of  the  filing  of  this  Final 
Judgment,  or  five  days  after  notice  of  ' 
entiy  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  divest  the 
Divestiture  Assets  and  the  Marks  to  a 
piurhaser  acceptable  to  the  United 
States.  Plaintiff  may,  in  its  sole 
discretion,  extend  bxe  time  period  for  an 
additional  period  of  time,  not  to  exceed 
90  calendar  days  in  total. 

B.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture  of 
the  Assets  and  the  Marks  pursuant  to 
Paragraph  IV  (A),  or  by  a  trustee 
appointed  purauant  to  Paragraph  V  of 


this  Final  Judgment,  shall  include  aU  of 
the  Assets  and  the  Marks  to  be  divested 
to  a  purchaser  in  such  a  way  as  to 
satisfy  the  United  States  in  its  sole 
discretion  that  the  Assets  and  the  Marks 
can  and  will  be  used  by  the  purchaser 
as  part  of  a  viable,  ongoing  business 
engaged  in  the  manufecture,  sale  and 
distribution  of  dairy  products  in  New 
Mexico,  Texas  and  Louisiana.  The 
divestiture,  whether  pursuant  to 
Paragraph  IV  or  V  of  this  Final  Judgment 
shall  be  made  to  a  purchaser  ba  whom 
it  is  demonstrated  to  the  sele 
satisfaction  of  the  United  States  that  (1) 
the  purchaser  has  the  capability  and 
intent  of  competing  effectively  in  the 
manufecture,  scde  and  distribution  of 
dairy  products  in  New  Mexico,  Texas 
and  liOiiisiana;  (2)  the  purchaser  has  or 
soon  will  have  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  manufecture, 
sale  and  distribution  of  dairy  products 
in  New  Mexico,  Texas  and  Louisiana; 
and  (3)  none  of  the  terms  of  any 
agreement  between  the  purchaser  and 
Mid-America  give  Mid-America  the 
abilify  unreasonably  to  raise  the 
purchaser's  cost,  to  lower  the 
purchaser's  efficiency,  or  otherwise  to 
interfisre  in  the  ability  of  the  purchaser 
to  compete  effectively  in  the 
manufacture,  sale  and  distribution  of 
dairy  products  in  New  Mexico,  Texas 
and  Louisiana. 

C  The  Divestiture  of  the  Assets  and 
the  Marks  to  Milk  Products,  if 
accomplished  in  accordance  with  this 
Final  Judgment  within  twenfy-four 
hours  following  the  acquisition  by  Mid- 
America  of  the  voting  stock  of  Borden/ 
Meadow  Gold,  is  acceptable  to  the 
United  States  and  no  further  approval  of 
plaintiff  purauant  to  this  Paragraph  IV 
or  Paragraph  DC  is  required. 


Apppointment  of  Trustee 

A.  In  the  event  that  Mid-America  has 
not  divested  the  Divestiture  Assets  and 
the  Marks  within  the  time  specified  in 
Paragraph  fV  (A)  of  this  Final  Judgment, 
the  Court  shall  appoint,  on  application 
of  the  United  States,  a  trustee  selected 
by  the  United  States  to  effect  the 
divestiture  of  the  Divestiture  Assets  and 
the  Marks. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  accomplish  the 
divestiture  of  the  Assets  and  the  Marks. 
The  trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Paragraphs  V  and  DC 
of  this  Final  Judgment,  and  shall  have 


such  other  poweraas  the  Court  shall 
deem  appropriate.  Subject  to  Paragraph 
V  (C)  of  this  Final  Jud^ent,  the  trustee 
shall  have  the  power  and  authorify  to 
hire  at  the  cost  and  expense  of  Mid- 
America  any  investment  bankers, 
attome3rs,  or  other  agents  reasonably 
necessary  in  the  juc^ment  of  the  trustee 
to  assist  in  the  divestiture,  and  such 
professionals  and  agents  shall  be 
accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  earliest  possible  time  to  a 
purchaser  acceptable  to  the  United 
States,  and  shall  have  such  other  powers 
as  this  Coiut  shall  deem  appropriate. 
Mid-America  shall  not  object  to  a  sale 
by  the  trustee  on  any  grounds  other  tKAn 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  plaintifEs  and  the 
trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  imder  Paragraph  DC  of  this 
Final  Judgment 

C  The  triistee  shall  serve  at  the  cost 
and  expense  of  Mid- America,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  accotmt  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
appraral  by  the  C^urt  of  the  trustee's 
accotmting,  including  fises  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  Mid- 
America  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
Divestitiu^  Assets  and  the  Marks  and 
based  on  a  fee  arrangement  providing 
the  trustee  with  an  incentive  based  on 
the  price  and  terms  of  the  divestiture 
and  the  speed  with  which  it  is 
accomplished. 

D.  Mid-America  shall  use  its  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the, trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  defendants,  and  defendants  shall 
develop  financial  or  other  information 
relevant  to  such  assets  as  the  trustee 
may  reasonably  request,  subject  to 
reasonable  protection  for  trade  secret  or 
other  confidential  research, 
development,  or  commercial 
information.  Mid-America  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 
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E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  v«rith  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment  If  the  trustee  has  not 
accomplished  such  divestiture  within 
six  (6)  months  after  its  appointment,  the 
trustee  thereupon  shall  file  promptly 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  that  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  reconunendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  siich 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust  The  Court  shall 
enter  thereafter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  plaintiffs. 

VI 

Divestiture  of  the  Loan 

If  Mid- America  sells  the  Divestiture 
Assets  to  Milk  Products. 

A.  Mid-America  shall  reduce  its 
holdings  in  the  Milk  Products  Loan  as 
follows: 

(1)  to  $30  million  or  less  by  December 
31. 1997; 

(2)  to  $13  million  or  less  by 
September  1, 1998;  and 

(3)  to  zero  by  September  1, 1999. 

B.  Mid- America  may  sell  off  any 
portion  of  the  Milk  Products  Loan  in 
order  to  meet  the  requirements  of 
Paragraph  VI(A),  provided  that  no  third 
party  purchaser  of  all  or  part  of  the  Loan 
shall  (1)  be  affiliated  in  any  way  with 
Mid-America  or  (2)  be  a  person  engaged 
in  the  production,  sale  or  delivery  of 
milk  in  the  sales  area  of  Milk  Products. 

Q  In  connection  with  sale  of  the  Milk 
Products  Loan  pursuant  to  Paragraph 
VT(A),  Mid- America  shall  not  provide  a 
guarantee  to  any  third  party  purchaser, 
provided,  however,  that  Mid-America 
may,  in  its  discretion,  after  it  has 
reduced  its  holdings  in  the  Loan  to  not 
more  than  S13  million,  guarantee  some 
or  all  of  the  remaining  $13  million.  Any 
guarantee  by  Mid-America  must  be 
without  recourse  against  Milk  Products 
for  any  sums  paid  by  Mid-America  by 
virtue  of  the  guarantee. 

D.  At  no  time  while  Mid-America 
holds  all  or  part  of  the  Milk  Products 


Loan  shall  Mid- America  (1)  require  that 
Milk  Products  seek  approval  from,  or 
give  notice  to,  Mid-America  before 
inciirring  any  indebtedness,  or  (2)  place 
any  restriction  on  Milk  Products'  ability 
to  conduct  its  operations  as  it  sees  fit 

vn 

Acquisitions  and  Access  to  Information 

During  any  period  in  which  Mid- 
America  retains  an  ownership  interest 
in  Southern  Foods, 

A.  No  member,  officer,  employee  or 
agent  of  Southern  Foods  or  Mid- 
America  (other  than  members,  officers, 
employees,  or  agents  of  Land-O-Sun 
Dairy  LLC.  who  are  not  otherwise 
affiliated  with  Mid-America  or  Southem 
Foods)  shall  be  employed  by  or  serve  as 
an  officer,  director,  member,  or  agent  of 
Milk  Products. 

B.  No  member,  officer,  employee  or 
agent  of  Milk  Prodticts  shall  be 
employed  by  or  serve  as  an  officer, 
director,  member  or  agent  of  Mid- 
America  or  Southem  Foods  (other  than 
members,  officers,  employees  or  agents 
of  Land-O-Sun  Dairy  LLC.  who  are 
otherwise  not  affiliated  with  Mid- 
America  or  Southem  Foods). 

C  Neither  Mid- America  nor  Southem 
Foods  shall  merge  or  consolidate  with, 
acquire  membership  in  at  securities  or 
assets  of,  or  provide  loans  or  other 
financing  to  (except  for  trade  credit 
extended  in  the  ordinary  course  of 
business)  Milk  Products,  without  having 
first  obtained  the  written  approval  of  the 
United  States.  Any  request  for  such 
approval  shall  be  directed  to  the 
Antitrust  Division,  U.S.  Department  of 
Justice,  Transportation,  Energy  and 
Agriculture  Section,  with  a  copy  to  the 
Director  of  Operations. 

D.  Mid- America,  Southem  Poods,  and 
Milk  Products  shall  not  disclose  to  each 
other,  directly  or  indirectly,  any 
competitively  sensitive  information 
including,  but  not  limited  to. 
information  concerning  present  ot 
future  prices  or  other  terms  or 
conditions  of  sale  including  discounts, 
slotting  allowances,  bids  or  price  lists, 
costs,  capacity,  distribution,  marketing 
plans  or  territories,  supply,  sales 
forecasts,  customer  relationships 
(including  the  identity  of  actiial  or 
potential  customers  or  quantities  sold  to 
any  particular  customer). 

E.  Notwithstanding  Paragraph  Vn(D), 
Mid-America  may,  during  any  period  in 
which  it  is  a  creditor  of  Milk  Products, 
obtain  and  retain  copies  of  the  following 
information,  solely  to  protect  its 
interests  as  a  creditor 

(1)  Copies  of  Milk  Products'  foderal 
income  tax  returns  for  each  year,  and 

(2)  quarterly  financial  statements, 
including  a  balance  sheet,  a  statement  of 


profits  and  losses,  and  a  statement  of 
cash  flow,  aggregated  for  the  entire 
company.  Nothing  in  this  provision 
shall  limit  the  information  that  a 
purchaser  of  any  portion  of  the  Milk 
Products  Loan  may  request  and  obtain, 
subject  to  reasonable  connnercial  credit 
practices. 

F.  Nothing  in  this  Final  Judgment 
shall  prohibit  the  orderly  transfer  of 
business  records,  reports  or  accounting 
materials  firom  Borden/Meadow  Gold  to 
Southem  Foods  or  to  Milk  Products, 
which  shall  be  accomplished  within  120 
days  of  the  closing  of  the  transaction. 

vm 

Sublicense  Agreement 

A.  Southem  Foods,  as  sublicensor  of 
the  Marks,  shall  promptiy  notify 
B<nden.  Inc.  and  BDH  Two.  Inc.,  the 
owners  of  the  Marks,  of  any 
unauthorized  use  of  the  Marks  when 
such  use  comes  to  the  attention  of 
Southem  Foods  from  any  source, 
including  Milk  Products,  and  Southem 
Foods  slull  take  all  actions  as  may  be 
required  by  Borden.  Inc.  and  BDH  Two, 
Inc.  regarding  the  unauthorized  use  of 
the  Marks. 

B.  Neither  Mid-American  nor  - 
Southem  Foods  shall  assert  or  claim 
that  on  any  sublicensee  of  the  Marks' 
sale  of  any  equity  interest  in  the 
sublicensee  or  any  change  in  control  or 
ownership  in  the  sublicensee  will  affect 
or  diminish  the  sublicensee's  rights  in 
or  u$e  of  the  Marks. 

C  hfid- American  and  Southern  Foods 
shall  ensure  that  the  rights  that  any 
sublicensee  obtains  in  the  Marks  are 
equal  to  all  the  rights  and  privileges  that 
Southem  Foods  obtains  for  itself  in  its 
license  of  the  Marks  from  Borden.  Inc. 
and  BDH  Two.  Inc. 

IX 

Notification 

Within  two  (2)  business  days 
following  execution  of  a  definition 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
any  proposed  divestiture  pursuant  to 
Paragraph  IV,  V  ot  VI  of  this  Final 
Jud^ent,  Mid- America  or  the  trustee, 
whoever  is  fesponsible  for  the 
divestiture,  shall  notify  plaintiff  of  the 
proposed  divestiture  and  provide 
documentation  that  the  conditions  set 
forth  in  Paragraphs  IV  through  Vn  have 
been  met 

If  the  trustee  is  responsible,  it  shall 
similariy  notify  Mid-America.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
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person  not  previously  identified  who 
offered  to,  or  expresrod  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  Assets,  together  with  full 
details  of  same.  Within  Efteen  (15) 
calendar  days  of  receipt  by  plaintiff  of 
such  notice,  plaintiff  may  request  from 
Mid-America,  the  proposed  purchaser, 
any  other  third  party,  or  the  trustee  if 
applicable,  additional  information 
concerning  the  proposed  divestiture  and 
the  proposed  purchaser.  Mid-America 
and  the  trustee  shall  furnish  any 
additional  information  requested  within 
fifteen  (15)  calendar  days  of  the  receipt 
of  the  request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenfy  (20)  calendar  days 
after  plaintiff  has  been  provided  the 
additional  information  requested  from 
Mid-America,  the  proposed  purchaser, 
any  third  parfy,  and  the  trustee, 
whichever  is  later,  the  United  States 
shall  provide  written  notice  to  Mid- 
America  and  the  trustee,  if  there  is  one, 
stating  whether  or  not  it  objects  to  the 
proposed  divestiture.  If  the  United 
States  provides  written  notice  to  Mid- 
America  and  the  trustee  that  it  does  not 
object,  then  the  divestiture  may  be 
consummated,  subject  only  to  Mid- 
America's  limited  right  to  object  to  the 
sale  under  Paragraph  V(B)  of  this  Final 
Judgment  Absent  written  notice  that  the 
United  States  does  not  object  to  the 
proposed  purchaser  or  upon  objection 
by  the  United  States,  a  divestiture 
proposed  imder  Section  IV  shall  not  be 
consummated.  Upon  objection  by  the 
United  States,  or  by  Mid-America  in 
accordance  with  Section  V(B),  a 
divestiture  proposed  under  Section  V 
shall  not  be  consummated  unless 
approved  by  the  Court 


Affidavits 

A.  Within  twenfy  (20)  rAlanr^flr  days 
of  the  closing  of  any  transaction  in 
which  Mid-America  direcUy  or 
indirectiy  acquires  all  or  any  part  of  the 
assets  or  capital  stock  of  Borden/ 
Meadow  Gold,  and  every  thirty  (30) 
calendar  days  thereafter  until  the 
divestiture  of  the  Divestiture  Assets  and 
the  Loan  has  been  completed  pursuant 
to  Paragraphs  IV,  V  and  VI  of  this  Final 
Judgment,  Mid-America  shall  deliver  to 
plaintiff  an  affidavit  as  to  the  feet  and 
manner  of  compliance  with  Paragraph 
IV,  V  and  VI  of  this  Final  Judgment. 
Each  such  affidavit  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  report,  made 
an  offer  to  acquire,  expressed  an  interest 


in  acquiring,  entered  into  negotiations 
to  acquire  or  was  contacted  or  made  an 
inquiry  about  acquiring  any  interest  in 
the  Divestitxire  Assets  or  in  the  Loan, 
and  shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period. 

B.  Mid-America  shall  preserve  all 
records  of  all  efforts  made  to  divest  the 
Loan  and  the  Assets.  This  provision 
shall  not  apply  to  divestiture  of  the 
Assets  if  they  are  sold  pursuant  to 
Paragraph  IV(C)  herein. 

XI 

Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authori^d  representatives  of 
the  plaintiff,  including  consultants  and 
other  persons  retained  by  the  United 
States,  upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
their  principal  offices,  shall  be 
permitted: 

(1)  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  dociunents  in  the 
possession  or  imder  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  eoiforcement  of  this 
Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attomey  General  in  charge  of 
the  Antitrust  Division  made  to 
defendants'  principal  offices, 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  enforcement  of  this  Final 
Judgment 

C.  No  information  or  docimients 
obtained  by  the  means  provided  in 
Paragraph  XI  of  this  Finial  Judgment 
shall  be  divulged  by  a  representative  of 
the  plaintiff  to  any  person  other  than  a 
duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  plaintiff  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  requfred  by  law. 

D.  If  at  the  time  information  or 
doctmients  are  furnished  by  defendants 


to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding).  \ 

xn  . 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  furthw 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  fra-  the  modffication  of  any  of 
the  provisions  hereof,  for  the 
enCncement  of  compliance  herewith, 
and  fas  the  pimishment  of  any 
violations  hereof. 

xm 

Termination 

Unless  this  Court  grents  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

XIV 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest 
Dated:    ^^_____ 


United  SUtet  District  Judge 
Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  has  been  served  upon  the 
attoineys  for  Mid-America  Dairymen, 
Inc.,  Southem  Foods  Group  LP,  and 
Milk  Products  LLC  by  placing  a  copy  in 
the  U.S.  Mail,  directed  to  each  of  the 
above  named  parties  at  the  addresses 
given  below,  this  3rd  day  of  September 
1997. 

Mid- America  Dairymen,  Inc.,  c/o  W. 
Todd  Miller,  Baker  &  MiUer  PLLC. 
Suite  615.  700  Eleventh  Street.  NW., 
Washington.  DC  20001. 

Southem  Foods  Ckoup  LP.  c/o  Jerry  L. 
Beane.  Strasburger  &  Price  LLP,  Suite 
4300, 901  Main  Street,  Dallas,  Texas 
75202. 
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Milk  Products  LLC,  c/o  Jeny  L.  Beane. 

Strasbinger  ft  Price  LLP,  Suite  4300. 

901  Main  Street.  Dallas,  Texas  75202. 
Joan  S.  Hnggiar. 

DCBar*927244,  Attorney.  Antitnut  DMaion. 
U.S.  Depaitment  of  Justice,  325  Seventh  St. 
NW..  Suite  500,  Waahington.  DC  20530.  (202) 
307-6456.  (202)  86J-2441  (Facsimile). 

ConpetitiTe  bnpact  Statament 

llw  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C 
S 18  (bHb).  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  judgment  submitted  for 
entry  in  this  dvil  antitrust  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  Complaint  on  September  3. 
1997,  alleging  that  the  proposed 
acquisition  by  Mid-America  Dairymen. 
Inc.  ("Mid- America")  of  the  voting  stock 
of  Borden/Meadow  Gold  Dairies 
Holdings,  hic  ("BordenA4eadow  Gold") 
would  violate  Section  7  of  the  Clajrton 
Act.  15  U.S.C  §  18,  by  combining  the 
two  main  suppliers  of  milk  to  schools  in 
Eastern  Texas  and  Louisiana. 

The  Complaint  alleges  that  the 
acquisition  of  Borden/Meadow  Gold's 
fluid  milk  processing  plants  in  Eastern 
Texas  and  Louisiana  by  Mid-America, 
owner  of  a  substantial  interest  in 
Southern  Foods  Group  LP  ("Southern 
Foods"),  would  substantially  lessen 
competition  in  the  production,  sale  and 
distribution  of  milk  to  schools  in  the 
area  where  Borden/Meadow  Gold  and 
Southern  Foods  each  has  operations  and 
competes  for  school  milk  business. 

The  Complaint  also  alleges  that  the 
parties'  proposed  remedy-— divestiture 
of  the  overlapping  facilities  formerly 
held  by  Borden/Meadow  Gold  to  a 
newly-formed  company  called  Milk 
Products  LLC  that  would  be  financed  in 
large  part  by  a  loan  to  Milk  Products 
from  Mid-America  affiliate  Mid-Am 
Capital  LLC — wrould  not  adequately 
replace  the  competition  now  provided 
by  Borden/Meadow  Gold  in  Eastern 
Texas  and  Louisiana. 

At  the  same  time  the  suit  was  filed, 
a  proposed  settiement  was  filed  that 
would  permit  Mid- America  to  complete 
the  acquisition  of  Borden/Meadow 
Gold,  yet  preserve  competition  in  the 
areas  where  the  transaction  would  raise 
significant  competitive  concerns. 

The  proposed  Final  Judgment  orders 
Mid-America  to  divest  the  Borden/ 
Meadow  Gold  assets  in  Texas,  L,ouisiana 
and  New  Mexico  to  a  purchaser 
acceptable  to  the  United  States.  The 
Final  Judgment  would  allow  divestitiue 


to  Milk  Products  if  the  loan  to  Milk 
Products  by  Mid-Am  Capital  is 
appropriately  conditioned  and  sold  off 
in  its  entirety  within  two  years.  If  Mid- 
America  divests  the  overlapping  assets 
to  Milk  Products  within  24  hours  of  its 
acquisition  of  the  voting  stock  of 
Borden/Meadow  Gold  in  accordance 
with  the  Final  Judgment,  no  further 
approvals  would  be  needed. 

U  Mid- America  does  not  divest  to 
Milk  Products,  the  assets  must  be 
divested  to  another  ptirchaser  within  65 
days  of  the  closing  of  the  acquisition  of 
the  Borden/Meadow  Gold  voting  stock 
("the  stock  transaction"),  which  period 
may  be  extended  by  the  United  States  to 
no  more  than  90  days.  If  the  divestiture 
still  has  not  occurred  after  90  day*,  the 
United  States  may  ask  the  Court  to 
appoint  a  trustee  who  shall  assume  the 
responsibiliW  for  selling  those  assets. 

the  Final  Judgment  sets  out  the 
conditions  for  reduction  of  the  loan 
amount  advanced  to  Milk  Products  by 
Mid-Am  Capital.  The  loan  amount  may 
be  rediiced  in  three  segments,  to  reach 
zero  by  September  1, 1999.  The  Final 
Judgment  also  imposes  other  restrictions 
on  Mid-America's  ability  to  affect  the 
competitive  performance  of  Milk 
Products  because  of  its  creditor 
relationship  through  Mid-Am  Capital. 

Finally,  the  Fin^  Judgment  contains 
provisions  that  limit  communications 
and  other  interaction  among  Mid- 
America.  Southern  Foods,  and  Milk 
Products,  with  the  purpose  of 
minimiTJng  or  eliminating  the 
opportunity  or  ability  of  any  of  them  to 
affect  competitive  outcomes  in  school 
milk  bid  markets  in  Eastern  Texas  and 
Louisiana. 

The  United  States,  Southern  Foods 
and  Milk  Products  have  stipulated  that 
the  proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA.  Entry  of  thia  proposed  Final 
Judgment  would  terminate  this  action, 
except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify  or 
enforce  the  provisions  of  the  Final 
Judgment  and  to  prevent  violations  of  it 

n 

Description  of  tiie  Events  Giving  Rise  to 
the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Mid-Amwica  is  the  nation's  largest 
cooperative  of  diary  farmers,  with  some 
18,000  members  in  30  states.  In  addition 
to  marketing  the  milk  of  its  members. 
Mid-America  has  extensive  ovmership 
and  other  interests  in  dairy 
manufacturing  and  processing 
operations  and  in  the  sale  of  products 
and  services  related  to  dairying,  such  as 


farm  equipment  and  cleaning  supplies. 
Mid-America  had  revenues  of  more  than 
$4  billion  in  1996. 

Southern  Foods  in  one  of  Mid- 
America's  joint  venture  affiliates.  It  is 
organized  as  a  partnership  whose 
owners  are  Mid- America  (50%)  and. 
until  recenUy,  two  individual  owners  of 
the  remaining  50%  share  of  the 
partnership.  (One  of  these  individuals  is 
Allan  A.  Meyer,  who  will  sell  his 
interest  in  Southern  Foods  to  Pete 
Schenkel,  the  other  25%  owner,  as  a 
precondition  to  the  divestiture  of  the 
Borden/Meadow  Gold  assets  in  Eastern 
Texas  and  Louisiana  into  Milk  Products, 
of  which  Meyer  will  be  the  sole  owner.) 
From  its  plants  in  Eastern  Texas  and 
I^^^^ffi<^TVl,  Southern  Foods  sells  a 
variety  of  dairy  products  including  fluid 
milk  for  schools.  In  1096,  Southern 
Foods  had  revenues  of  more  than  $550 
million.  Southern  Foods  operates  eight 
fluid  milk  processing  plants — five  in 
Eastern  Texas  and  three  in  Louisiana. 
Southon  Foods  sells  under  a  niunber  of 
brand  names  including  Oak  Farms, 
Golden  Royal,  Midwest  Farms. 
Sunnydell.  Texas  Blueboimet,  Schepps. 
Dairyland,  Gooddy,  Brown's  Velvet, 
Medallion,  Foremost.  Barbe,  and  Guth. 

Milk  Products  is  a  newly-fOTmed 
limited  liability  company  that  will 
purchase  ihe  Borden/Meadow  Gold 
facilities  whose  marketing  areas  in 
Eastern  Texas  and  Louisiana  overlap 
Mdth  the  marketing  area  of  Southern 
Foods  in  these  states. 

On  May  22. 1997  Mid-America  and 
Borden/Meadow  Gold  entered  into  an 
agreement  whereby  Mid-America  would 
acquire  all  of  the  voting  stock  of 
Borden/Meadow  Gold  for  $435  million. 
Mid-America  would  thereby  acquire  25 
processing  plants  and  related  facilities 
in  all  states.  On  May  28, 1997,  Mid- 
America  agreed  that  it  would  sell  the  to- 
be-acquired  assets  in  Texas,  Louisiana 
and  New  Mexico  to  Milk  Products  for 
$65  million  and  that  the  purchase 
would  be  financed  in  part  by  a  loan 
from  Mid-Am  Capital  of  at  least  $35 
million.  The  Loan  amount  was  later 
increased  to  $40  million. 

B.  Fluid  Milk  Sold  to  Schools 

Fluid  milk  is  pasteurized  milk  sold 
for  human  consumption  in  liquid  form. 
In  addition  to  supermarkets  and  grocery 
stores,  other  major  buyers  of  fluid  milk 
are  institutional  ciistomers  such  as 
schools,  hospitals,  military  installations 
and  prisons.  Whereas  supermarkets  and 
other  large  grocery  stores  buy  most  of 
their  milk  packaged  in  gallon,  half 
gallon  an  quart  size  containers,  other 
customers,  particidarly  schools, 
purchase  most,  if  not  all,  of  their  milk 
in  half  pint  containers,  which  is  a 


convenient  size  for  storage  and  for 
serving  to  children  in  school  cafeterias. 
Virtually  all  fluid  milk  processing 
plants  package  milk  in  gallons  and  half 
gallons,  but  not  all  of  them  produce  half 
pints.  Therefore,  school  dis^cts  that  are 
looking  for  suppliers  have  a  smaller 
universe  of  potential  of  potential  sellers 
than  do  most  retail  ouUets,  warehouses 
and  other  customers. 

Most  schools  participate  in  the 
federally-funded  National  School  Lunch 
Program  and  School  and  Breakfast 
Program.  In  order  to  receive 
reimbursement  for  meals  served  at 
lower  than  cost  to  eligible  children  in 
these  programs,  schools  must  oSier  eight 
ounces  of  milk  as  part  of  each  meal  they 
serve.  It  is  thus  important  for  many 
school  districts,  which  often  operate  on 
limited  budgets,  to  have  a  steady  and 
reliable  source  of  milk.  There  are  no 
substitutes  for  milk  that  schools  ran  use 
still  received  such  reimbursement 
Therefore,  even  a  substantial  rise  in  the 
price  of  milk  to  schools  would  not  cause 
a  school  district  to  turn  to  another 
product    , 

Schools  also  have  special  delivery 
and  service  needs  that  other  buyers  of 
fluid  milk  often  do  not  have.  Because 
their  storage  space  and  equipment  such 
as  coolers  are  often  limited,  many 
schools  require  frequent  deliveries, 
sometimes  as  many  as  five  days  a  week. 
Many  schools  specify  that  the  milk  be 
delivered  at  particular  hours  during  the 
day.  These  factors,  plus  the  season^ 
nature  of  their  purchases,  generally 
dictate  the  methods  to  be  used  by  their 
milk  suppliers  in  servicing  them.  Most 
often,  school  milk  is  delivered  on  small 
(14  feet  to  18  feet)  route  trucks  that  also 
cany  milk  and  other  dairy  products  for 
non-school  customers  such  as  small 
grocery  or  convenience  stores, 
restaurants,  or  hospitals. 

School  districts  that  require  such 
service  can  obtain  supplies  only  from  a 
milk  processor  that  has  both  the  ability 
and  the  desire  to  package  milk  in  hi^lf 
pint  containers  and  also  has  an 
established  small  route  truck 
distribution  system  in  or  near  the  school 
district.  As  a  general  rule,  only  such  a 
processor  can  economically  serve  those 
districts. 

School  districts  purchase  their  milk 
on  the  basis  of  competitive  bids  that  are 
requested  annually.  Contracts  are 
usually  awarded  for  a  one-year  term. 
Each  bid  cycle  may  produce  a  new  set 
of  bidders  for  that  business  in  that  time 
period. 

C  Competition  Between  Southern 
Foods  and  Borden/Meadow  Gold 

Southern  Foods  and  Borden/Meadow 
Gold  are  the  primary,  and  often  the 


only,  actual  or  potential  suppliers  of 
flidd  milk  to  schools  in  Eastern  Texas 
and  Louisiana.  These  firms  also 
compete  with  other  processors  for  sales 
to  supermarkets  and  grocery  stores. 
These  other  processors  do  not  compete 
for  school  milk,  however,  because  th^ 
lack  half-pint  packaging  equipment 
small  delivery  truck  routes,  or  both. 
Both  Southern  Foods  and  Borden/ 
Meadow  Gold  also  compete  with  others 
for  the  private  label  milk  business  of 
large  wholesalers  and  retailers. 

La  the  school  milk  markets,  however. 
Southern  Foods  and  Borden/Meadow 
Gold  are  often  the  only  bidders  for  a 

Krticular  school  district  This  is  true 
th  in  large  metropolitan  areas  such  as 
Dallas/Fort  Worth,  Waco,  and  San 
Antonio  and  in  many  other  less 
populated  areas  of  Eastern  Texas.  In  the 
Houston  area,  and  aroimd  Bryan  and 
College  Station,  Southern  Foods  and 
Borden/Meadow  Gold  sometimes 
compete  with  one  other  milk  processor. 
In  most  of  Louisiana,  the  only  third 
bidder  to  school  districts  is  a  small 
dairy  processing  firm  located  in  Baton 
Rouge  whose  ability  to  serve  schools  is 
limited  to  an  area  about  50  miles  around 
Baton  Rouge. 

The  Complaint  alleges  that,  were  Mid- 
America  to  retain  the  Borden/Meadow 
Gold  assets  it  will  own  as  a  result  of  the 
stock  transaction,  there  would  be  a 
significant  loss  of  competition  for 
school  milk  business  in  Eastern  Texas 
and  Louisiana.  This  is  because  Mid- 
America  would  replace  an  independent 
firm  (Borden/Meadow  Gold)  that  is  the 
most  significant  school  milk  competitor 
of  Southern  Foods,  a  Mid- America 
affiliate. 

The  Complaint  also  alleges  that  the 
parties'  proposed  remedy-— divestiture 
of  the  Texas,  Louisiana  and  New  Mexico 
assets  to  Milk  Products  with  a  loan  to 
Milk  Products  by  a  Mid- America 
affiliate,  Mid-Am  Capital — is  iiudequate 
to  cuie  the  anticompetitive  effects  of  the 
stock  transaction.  Nriid- America  has  a 
substantial  ovmership  interest  in 
Southern  Foods.  The  size  and  terms  of 
the  loan  as  originally  proposed,  together 
with  Mid-America's  finanrial  interest  in 
Southern  Foods,  could  give  Mid- 
America's  financial  interest  in  Southern 
Foods,  could  give  Mid-America  both  the 
incentive  and  the  ability  to  inhibit 
competition  between  Southern  Foods 
and  Milk  Products. 

The  Complaint  alleges  that  school 
milk  markets  in  many  areas  of  the 
country  have  been  subject  to  collusive 
behavior  by  dairy  firms  and  that  whme 
collusion  in  these  markets  has  been 
detected  it  has  been  shown  to  persist  for 
many  years.  Thus,  according  to  the 
Complaint,  new  entry  into  the  provision 


of  milk  to  schools  in  Eastern  Texas  and 
I  Louisiana  by  other  processors  is 
unlikely  to  counteract  the 
anticompetitive  effects  of  the  stock 
transaction,  even  with  the  remedy  as 
proposed  by  the  parties. 

m 

Explanation  of  the  imposed  Fatal 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of  fluid 
milk  to  sdiools  in  Eastern  Texas  and 
Louisiana.  The  Judgment  reflects  the 
intention  of  Mid-America  to  sell  the 
Borden/Meadow  Gold  assets  in  Texas, 
Louisiana  and  New  Mexico  to  Milk 
Products  promptiy  following  the  closing 
of  the  stock  transaction.  Should  that 
divestiture  not  occur,  the  proposed 
Pinal  Judgment  requires  divestiture  of 
these  assets  within  65  days  of  the  stock 
transaction  of  the  stock  transaction  or 
five  days  after  notice  of  the  entry  of  this 
Final  Judgment  by  the  Court,  whichever 
is  later,  to  a  purchaser  acceptable  to  the 
United  States.  That  period  could  be 
extended  by  the  United  States  to  90 
days.  Should  Mid-America  be  unable  to 
divest  the  assets  to  an  acceptable 
purchaser  within  the  appointed  time, 
the  Final  Judgment  requires  that  the 
United  States  request  the  Court  to 
appoint  a  trustee,  who  will  AMiimn  the 
responsibility  of  selling  the  assets  to  a 
purchaser  acceptable  to  the  United 
States.  Under  the  terms  of  the  proposed 
trusteeship,  the  trustee  will  have  the 
incentive  to  quickly  conclude  a  sale  of 
the  assets.  After  the  appointment,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court  regarding  the 
efforts  made  to  sell  the  assets.  If 
divestiture  has  not  occurred  within  six 
months,  the  trustee  and  the  parties  will 
make  recommendations  to  the  Coiut. 
which  shall  enter  such  orders  as  are 
appropriate. 

The  Final  Judgment  also  places 
restrictions  on  the  size  and  terms  of  the 
loan  that  Mid-America  or  its  affiliate, 
Mid-Am  Capital,  will  make  to  Milk 
Products  in  coimection  with  divestiture 
of  the  assets  to  Milk  Products.  Financing 
for  the  purchase  of  the  assets  by  Milk 
Products  will  come  from  two  sources. 
One  is  a  secured  revolving  loan 
provided  by  Bank  of  America.  The  other 
is  a  $40  million  loan  provided  by  Mid- 
Am  Capital  that  is  unsecured  and  not 
convertible  to  equity.  The  Pinal 
Judgment  prohibits  Mid- America  and 
Mid-Am  Capital  from  requiring  that 
Milk  Products  obtain  their  approval 
before  incurring  any  indebtedness  and 
from  interfering  in  any  way  in  the 
operation  of  MUk  Products'  business 
because  of  the  creditor  relationship. 


49534 


Federal  Register  /  VoL  62.  No.  183  /  Monday,  September  22,  1097  /  Notices 


The  proposed  Final  Judgment  also 
places  limits  on  the  length  of  time  that 
Mid-American  or  Mid-Am  Capital  may 
hold  the  loan  and  restricts  the  amount 
of  the  loan  that  either  may  hold  at  any 
particular  time.  The  Final  Judgment 
requires  Mid-America  or  Mid-Am 
Capital  to  terminate  its  interest  in  the 
loan  by  selling  it  to  a  third  party 
purchaser  or  purchasers  if  necessary  by 
no  later  than  September  1, 1999,  and  to 
reduce  its  interest  in  the  loan  before  that 
at  least  by  amounts  sufficient  to  meet 
two  interim  goals.  The  Final  Judgment 
recognizes  thiat  sale  of  the  last  portion 
of  the  loan  (not  to  exceed  $13  million) 
may  be  facilitated  if  Mid-American  were 
to  guarantee  that  part  of  the  loan. 
Nevertheless,  the  Judgment  prohibits 
any  guarantee  that  would  allow  Mid- 
American to  recover  from  Milk  Products 
any  monies  paid  in  its  role  as  guarantor. 

The  Final  Judgment  contains 
additional  provisions  that  are  designed 
to  protect  against  anticompetitive  efiects 
that  might  occur  because  of  Mid- 
America's  relationships  with  Southern 
Foods  and  Milk  Products.  The  Final 
Judgment  prohibits  Milk  Products.  The 
Final  Judgment  prohibits  Milk  Products, 
Southern  Foods  and  Mid- America  from 
exchanging  competitively  sensitive 
information  among  themselves  and 
thereby  dampening  competition 
between  Milk  Products  and  Southern 
Foods  in  Eastern  Texas  and  Louisiana. 

The  Final  Judgment  also  enjoins 
Southern  Foods  and  Mid-America,  in 
any  period  while  Mid- America  has  an 
interest  in  Southern  Foods,  from  sharing 
employees,  members,  officers,  or  agents 

with  Milk  Porducts.  Such  intermingling 
of  personnel  could  easily  inhibit 
vigorous  competition  between  Milk 
Products  and  Southern  Foods.  Because 
the  owner  of  Milk  Products  will  retain 
his  ownership  interest  in  Land-O-Sun 
Dairy  LLC,  a  Mid-American  joint 
venture  based  in  Tennessee  which  does 
not  operate  in  Texas  or  Louisiana,  the 
prohibition  against  sharing  officers, 
employees  or  agents  does  not  apply  to 
Land-O-Sun's  employees,  members, 
officers  or  agents. 

Finally,  the  Final  Judgment  contains 
provisions  that  are  designed  to  ensure 
that  Milk  Products  or  any  purchaser  of 
the  divested  assets  will  have  full  rights 
in  and  use  of  certain  trademarks  of 
Borden.  Inc.  and  BDH  Two,  Inc. 
("Borden").  Borden  will  grant  to  Mid- 
American and/or  Southern  Foods  an 
exclusive,  royalty-free  license  to  use  the 
Borden,  Elsie  and  other  trademarks  in 
Texas,  Louisiana,  and  New  Mexico  and 
a  non-exclusive  license  to  use  them  in 
Alabama,  Arkansas,  Florida, 
Mississippi,  Tennessee,  and  Mexico. 
The  Final  Judgment  provides  that 


Southern  Foods,  in  term,  will  sublicense 
the  Borden  and  Elsie  marks  to  Milk 
Products  and  that  Mid-American  and 
Southern  Foods  will  ensuxe  that  Milk 
Product's  (or  another  purchaser's)  rights 
in  the  marks  will  be  equal  to  all  the 
rights  and  privileges  that  Southern 
Foods  obtains  for  itself  in  its  license  of 
the  marks  from  Borden.  Mid- American 
and  Southern  also  are  enjoined  from 
asserting  or  claiming  that  a  sale  of  an 
equity  interest  in  Milk  Products  will 
affect  or  rfiminiah  Milk  Products'  rights 
in  the  marks. 

IV 

Remedies  Available  To  Potential  Private 
litigants 

Section  4  of  the  Clajrton  Act  (15 
U.S.C.  §  15)  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suifiered,  as  well  as  costs  and 
reasonable  attorney's  foes.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C  S 16  (a)),  the  proposed 
Final  Judgment  has  no  prima  facie  effect 
in  any  subsequent  private  lawsuit  that 
may  be  brought  against  the  defendants. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judmient  is  in  the  public  interest. 

The  APPA  provides  that  there  be  a 
period  of  at  least  sixty  (60)  days  prior 
to  the  effective  date  of  a  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  All  comments  will  be  given 
due  consideration  by  the  United  States, 
which  remains  free  to  withdraw  its 
consent  to  the  Final  Judgement  at  any 
time  prior  to  entry.  'The  United  States 
will  respond  to  the  comments  and  file 
both  the  comments  and  the  responses 
with  the  court 

Any  person  believing  that  the 
proposed  Final  Judgment  should  be 
modified  may  submit  written  comments 
to:  Roger  W.  Fones,  Chief. 
Transportation,  Enei^gy,  and  Agrictilture 
Section,  Antitrust  EKvision,  United 
States  Department  of  Justice,  Suite  500. 


325  Seventh  Street,  N.W.,  Washington, 
D.  C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment 

VI 

AHemative  to  the  Imposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  in  this  case.  Such  litigation 
would  involve  all  of  the  issues  in  this 
case,  including  the  proposed  remedy  of 
the  parties.  In  the  view  of  the 
Department  of  Justice,  a  full  trial  on  the 
merits  is  not  warranted  in  this  case 
because  divestiture  of  the  assets  and 
loan,  under  the  terms  of  the  Final 
Judgment,  as  well  as  the  additional 
relief  relating  to  possible  spillover 
effects  stemming  from  the  relationships 
of  Mid- America,  Southern  Foods  and 
Milk  Products,  would  preserve  the 
competition  adversely  affected  by  the 
acqidsition  of  the  Borden/Meedow  Gold 
voting  stock  by  Mid-America.  The 
proposed  Final  Judgment  is  designed  to 
achieve  fully  adequate  relief,  while 
avoiding  the  expense  and  uncertainty  of 
a  full  trial  on  the  merits. 

vn 

Standard  of  Review  Under  the  APPA  for 
Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest"  In 
making  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
jud^nant,  including  termination  of  alleged 
violationa.  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  Individuals 
alleging  specific  injury  £rom  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  detennination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e).  As  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit  has 
held,  this  statute  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
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secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft,  56  F.3d  1448, 
1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "(t)he 
court  is  nowhere  compelled  to  go  to  trial 
or  to  engage  in  extended  proceedings 
which  mi^t  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process.!  Rather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  ■  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  conmtents  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-Ameriaa 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
imrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  v.  BNS.  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  quoting  United  States  v 
Bechtel  Corp.,  648  F.2d  660, 666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft,  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  Tlie  court's  role  in 
protecting  the  public  intnest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  within  the  reaches 
of  the  public  interest. "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
oooaent  decree.' 


>  119  Cong.  Rac  24598  (1973).  See  United  Statei 
V.  Gillette  Co..  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  Interact"  determination  can  be 
made  properly  on  the  l>asis  of  the  Competitive 
Impact  Statement  and  Kesponse  to  Comments  filed 
pursuant  to  tlie  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  IS 
U.S.C  §  16(f),  tboae  procedures  are  discretiooary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  thote  issues  See  HJt.  Rep.  03-1463, 93rd 
Cong.  2d  Sen.  S-9,  reprinted  in  (1974)  U.S.  Code 
Cong,  a  Ad.  News  6535.  653S. 

*  United  Statet  v.  Bechtel,  646  F.2d  at  666 
(dtations  omitted)  (emphasis  added):  see  United 
Statet  V.  BNS.  Inc..  858  F2d  at  463;  United  Statet 
r.  National  Broadcatting  Co..  449  F.  Supp.  1127, 


The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A) 
proposed  decree  mut  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
fails  withhi  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest' 
(citations  omitted)."  3 

vn 

Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment 

Dated:  September  S,  1997. 
Respectfully  submitted. 
Joan  S.  Huggler, 
DCBar»927244. 
Michael  P.  Harmonis. 
PABar§17994. 
Robert  D.  Young, 
DCBar»248260. 

Attorneys,  Antitrust  Division,  U.S. 

Department  of  Justice,  Transportation, 
Energy  and  Agriculture  Section,  Suite 
SCO,  325  Seventh  Street,  N.W., 
Washington,  D.Q  20530,  (202)  307-6456. 

Certificate  of  Service 

I  hereby  certify  that  I  have  caused  a 
copy  of  the  foregoing  Competitive 
Impact  Statement  to  be  served  on 
counsel  for  defendants  in  this  mattw  in 
the  manner  set  forth  below: 

By  first  class  mail,  postage  prepaid: 
W.  Todd  Miller,  Esquire,  Baker  ft  Miller 

PLLC,  Suite  615,  700  Eleventh  Street, 

N.W.,  Washington,  D.C.  20530 

(Cotmsel  for  Mid- America  Dairymen, 
Inc.) 

Jerry  L.  Beane,  Esquire,  Stiasbuiger  ft 
Price  LLP,  Suite  4300, 901  Main 
Street,  Dallas,  Texas  75202 

(Cotmsel  for  Southern  Foods  Group  LP 
and  Milk  Products  LLC) 


1143  (CD.  CaL  1976);  United  Stateg  v.  GiUette  Co., 
406  F.  Supp.  at  716;  see  also  Microsoft.  56  F.3d  at 
1461  (whether  "the  remedies  [obtained  in  the 
decree  are)  so  inconsonant  with  the  allegations 
charged  as  to  (all  outside  of  the  'reaches  of  tlie 
public  interest' ")  (citations  omitted). 

*  United  States  v.  Amencan  Tel.  and  Tel.  Co.;  552 
F.  Sapp.  131. 150  (D.aC  1982),  aff-d  sub  nom. 
Maryiibid  v.  United  States,  460  U.S.  1001  (1983). 
quotating  United  States  v.  Gillette  Co.,  supra,  406 
F.  Supp.  at  716:  United  Statet  v.  Alcan  Aluminam, 
Ltd..  605  P.  Supp.  619.  622  (WJ).  Key.  1965). 


Dated:  September  5, 1997. 
Joan  S.  Huggler, 
DCBar$9272244. 

Antitrust  Division,  U.S.  Department  of 
Justice,  325  Seventh  Street,  N.W.,  Suits 
500,  Washington.  D.C  20530,  (202)  307- 
6456,  (202)  616-2441. 

(FR  Doc.  97-25077  Filed  9-19Hr7:  8:45  on] 
austa  oooe  4419-oi-m 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


Meeting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  NASA  wrill  conduct  an  open 
forum  meeting  to  solicit  questions, 
views  and  opinions  of  interested 
persons  or  firms  concerning  NASA's 
procurement  policies  and  practices.  The 
purpose  of  the  meeting  is  to  have  an 
open  discussion  between  NASA's 
Associate  Administrator  for 
Procurement,  industry,  and  the  public. 
0ATE8:  November  12, 1997,  from  2:00 
pjn.  to  4:(X)  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Florida  Solar  Energy  Center 
Auditorium  located  at  1679  Qearlake 
Road,  Cocoa,  Florida. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Joy  Colston,  NASA  Kennedy  Space 
Crater,  Code  OP,  Keimdey  Space 
Center,  FL  32899,  (407)  867-7212. 

SUPPLEMBfTARY  MFORMATION: 

Format 

There  will  be  a  presentation  by  the 
Associate  Administrator  for 
Procurement,  followed  by  a  questitm 
and  answer  period.  Procurement  issues 
will  be  disciissed  including  NASA 
policies  used  in  the  award  and 
administration  of  contracts. 

Admittance 

DocHS  will  open  at  1:30  p.m. 
Admittance  will  be  on  a  first-come,  first- 
served  basis.  Auditorium  capacity  is 
limited  to  approximately  120  persons; 
therefore,  a  maximum  of  two 
representatives  p>er  firm  is  requested.  No 
reservations  will  be  accepted.  Questions 
fiDr  the  open  fbnim  should  be  presented 
at  the  meeting  and  should  not  be 
submitted  in  advance.  Position  papers 
are  not  being  solicited. 

InitiatiTee 

In  addition  to  the  general  discussion 
mentioned  above.  NASA  invites 
comments  or  questions  relative  to  its 
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ongoing  Procurement  Initiatives,  some 
of  which  include  the  following: 

ConsoUdated  Contracting  Initiative 

The  CXn  initiative  emphasizes 
developing,  using,  and  sharing  contract 
resources  to  meet  Agency  objectives. 

Sing/e  Process  bitJatve/BIock  Changes 

The  purpose  of  the  Single  Procew 
Initiative/Block  changes  is  to  eliminate 
duplicative,  highly-tailored  or  customer- 
luiique  requirements  from  contacts  and 
adopt  instead,  a  single  process  proposed 
by  the  contractor. 

Contractor  Performance  Assessment 
Program 

The  Contractor  Performance 
Assessment  Program  assesses  the  overall 
performance  of  NASA's  top  contractors 
across  ail  of  their  major  NASA 
contracts. 

Performance  Based  Contracting 

This  initiative  is  focused  on 
structuring  an  acquisition  around  the 
purpose  of  the  work  to  be  performed 
instead  of  how  the  work  is  to  be 
performed  or  broad  and  imprecise 
statements  of  work. 

Electronic  Contracting 

NASA's  EC  initiative  is  moving 
procurement  transactions  from 
traditional  paper-based  systems  to 
electronic  processing  whenever 
possible.  These  transactions  include 
solicitation  and  award  documents  as 
well  as  pajrmant  for  our  goods  and 
services. 
TomLoMitka, 

Deputy  Associate  Adnunistratorftw 
Procurement 
(FR  Ooa  97-25100  Filed  9-19-07;  8:45  am) 


NATKWAL  FOUNOATKNI  ON  THE 
ARTS  AND  HUMANmES 

SES  PeiToiiiiiinte  nevlew  Bowd 

AQCNCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 


Notice  is  hereby  given  of  the 
names  of  members  of  the  Pmf  ormance 
Review  Board  for  the  National 
Endovrment  for  the  Arts.  This  notice 
supersedes  all  previous  notices  of  the 
¥RB  membership  of  the  Agency. 
DATES:  September  22, 1997. 
FOR  RmTHER  MFOfVIATION  CONTACT: 
Maxine  C.  Jefferson,  Director  of  Human 
Resources,  National  Endowment  for  the 
Arts,  1100  Pennsylvania  Avwnue.  N.W., 
Room  627,  Washington,  DC  20506,  (202) 
682-5405. 


9UP9tEmBfTMn  MFOfMATKM:  Sec. 
4314(cXl)  through  (5)  of  Title  5,  USC, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaliiate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any  response  by 
the  senior  executive,  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  persons  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  National 
Endowment  for  the  Arts: 
Ana  M.  Steele,  Deputy  Chairman  far 

Management  and  Budget 
Laurence  M.  Baden,  Director  of 

Administration 
Scott  Shanklin  Peterson,  Deputy 

Chairman  for  Grants  and  Partnership 
Alficed  B.  Spellman,  Jr.,  Director  of 

Office  of  Guidelines  and  Panel 

Operations 
Maxine  C  JaffanoB, 
Director  of  Human  Reaources,  National 
Endowment  for  the  Arts. 
(FR  Doc.  97-25062  Piled  9-19-47;  8:45  am] 

■LUNQ  COOe  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMSSION 

PAf7-070] 

In  the  Mstler  of  MsQdy  Eiwnir,  Newsrk, 
New  Jersey;  Order  Superseding  Order 
Prohibtting  Involvement  in  NRC- 
Licensed  Acttvitiee  (Effectivs 
Immediately) 

I 

Magdy  Elamir,  M.D.  (Dr.  Elamir).  is 
the  Owner/President  of  Newark  Medical 
Associates.  P.A.  (licensee).  The  licensee 
holds  Byproduct  Nuclear  Material 
License  No.  29-30282-01  (license) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  30.  The  license 
authorizes  possession  and  use  of  any 
radiopharmaceutical  identified  in  10 
CFR  35.200  for  any  imaging  and 
localization  procedure  approved  in  10 
CFR  35.200.  The  license  was  originally 
issued  on  September  25, 1996,  and  is 
due  to  expire  on  September  30,  2001. 


During  a  new  license  Inspection 
conducted  on  January  29, 1997.  at  the 
licensee's  focility,  several  apftarent 
violations  of  NRC  requirements  were 
identified.  Subsequent  to  the  inspection, 
the  NRC  initiated  an  investigation 


which  led  the  NRC  to  issue  to  Dr. 
Elamir.  on  July  31,  1997.  an  Order 
Prohibiting  Involvement  in  NRC 
Licensed  Activities  (Efiective 
Immediately)  Pending  Further  Order  (62 
FR  43360).  That  Order  was  issued 
pending  completion  of  the  NRC  staff 
review  of  the  results  of  the 
investigation,  which  was  conducted  by 
the  NRC's  Office  of  Investigations  (OI). 
The  NRC  stafPs  review  of  the  results  of 
the  01  investigation  is  now  complete. 

m 

The  01  investigation  focused,  in  part, 
on  Dr.  Elamir's  actions  in  causing  tlw 
licensee  to  be  in  violation  of  NRC 
requirements.  The  NRC  learned  during 
the  investigation  that  Dr.  Elamir 
transmitted  an  inaccurate  license 
application  (NRC  Form  313,  dated 
February  21, 1996)  to  the  NRC.  The 
license  application  named  Newaric 
Medical  Associates  as  the  prospective 
Ucensee.  The  license  application  was 
inaccurate  in  that  it  named  Gerard  W. 
Moskowitz,  M.D.  (Dr.  Moskowitz),  as 
the  only  authorized  user  and  Radiation 
Safety  Officer  (RSO)  without  Dr. 
Moskowitz's  consent  or  knowledge,  and 
without  Dr.  Moskowitz's  ever  having 
been  affiliated  or  associated  with  the 
licensee.  Dr.  Moskowitz  did  not  ever 
perform  the  role  of  authorized  iiser  or 
RSO  at  the  licensee's  facility,  and  did 
not  become  aware  that  he  was  listed  on 
the  application  and  the  license  imtil 
notffied  by  the  NRC  on  February  6, 
1997,  more  than  four  months  after  the 
license  was  originally  issued.  These 
inaccurate  statements  in  the  license 
application  submitted  by  Dr.  Elamir,  . 
formed,  in  part,  the  basis  tat  the 
issuance  of  the  license  to  Newark 
Medical  Associates  on  September  25, 
1996. 

On  October  17, 1996,  Dr  Elamir 
notified  the  NRC  by  letter  that  Newari^ 
Medical  Associates  was  initiating 
activities  authorized  by  the  license;  and 
during  the  period  from  November  1996 
through  February  6, 1997.  Dr.  Elamir,  in 
his  capacity  as  president  and  owmer  of 
Newark  Medical  Associates,  caused  and 
permitted  the  licensee  to  conduct  NRC- 
licensed  activities  even  thou^  he  knew 
that  the  licensee  did  not  employ  the 
authorized  user  or  the  RSO  named  in 
the  license  application  and, 
subsequentiy,  on  the  NRC  license,  and 
that  the  named  individual  did  not  serve 
in  these  capacities.  Based  on  the  results 
of  the  OI  investigation,  the  NRC  has 
determined  that  Dr.  Elamir's  actions 
constitute  violations  of  the 
Conunission's  reqiiirements  as  follows: 

A.  10  CFR  30.10(a)(2)  requires,  in 
part,  that  any  licensee  or  employee  of  a 
licensee  may  not  deliberately  submit  to 
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the  NRC  information  that  the  person 
submitting  the  information  knows  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC. 

During  a  February  6,  1997  telephone 
conversation  between  Dr.  Elamir  and  an 
NRC  inspector.  Dr.  Elamir  stated  to  the 
NRC  inspector  that  the  Newark  Medical 
Associates  license  was  current  with 
respect  to  the  authorized  user  and  RSO 
even  though  Dr.  Elamir  knew  that  the 
individual  named  on  the  license  as  the 
authorized  user  and  RSO  was  not 
performing  those  duties  and  was  not 
ever  affiliated  with  the  licensee  in  any 
capacity.  This  inaccurate  statement  was 
material  because  it  had  the  ability  to 
influence  an  NRC  inspection. 

B.  10  CFR  30.10  (a)(1).  (c)(1).  and 
(c)(2)  require,  in  part,  that  any  licensee 
or  employee  of  a  licensee  not  engage  in 
deliberate  misconduct  that  causes  or, 
but  for  detection,  would  have  caused  a 
licensee  to  be  in  violation  o£  (1)  Any 
rule,  regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  any  license 
issued  by  the  Commission;  or  (2)  any 
requirement,  procedure,  instruction, 
contract,  purdiase  order  or  policy  of  a 
licensee. 

1.  10  CFR  35.21  requires  that  a 
licensee  appoint  a  Radiation  Safety 
Officer  responsible  for  implementing 
the  radiation  safety  program;  and. 
requires  that  the  licensee,  through  the 
Radiation  Safety  Officer,  ensure  that 
radiation  safety  activities  are  being 
performed  in  accordance  with  approved 
procedures  and  n^ulatory  requirements 
in  the  daily  operation  of  the  licensee's 
byproduct  material  program. 

10  CFR  35.13  requires  that  a  licensee 
apply  for  and  receive  a  license 
amendment  before  it  r-hang^  Radiation 
Safety  Officera. 

Byproduct  Material  License  No.  29- 
30282-01,  Condition  12,  dated 
September  25,  1996  states  that  the 
Radiation  Safety  Officer  for  this  License 
is  Gerard  W.  Moskowitz,  M.D. 

On  October  17,  1996,  Dr  Elamir 
notified  the  NRC  by  letter  that  Nowark 
Medical  Associates  was  initiating 
activities  authorized  by  the  license;  and, 
during  the  period  from  November  1996 
throu^  February  6, 1997,  Dr.  Elamir 
caused  Newark  Medical  Associates  to  be 
in  violation  of  the  requirements  in 
Section  in.B.l  above  by  deliberately 
causing  and  permitting  the  licensee  to 
conduct  licensed  activities  even  though 
Dr.  Elamir  knew  that  the  individual 
designated  as  the  RSO  on  the  Newark 
Medical  Associates  licraise  application 
and  subsequent  license  did  not  ever 
serve  as  the  Radiation  Safety  Officer 
under  that  license  and  was  not  ever 
affiliated  with  the  licensee  in  any 
capacity.  ^ 


2.  10  CFR  35.11  (a)  and  (b)  permit  an 
individual  to  use  licensed  material  for 
medical  use  only  in  accordance  with  a 
specific  license  issued  by  the 
Commission  or  tmder  the  supovision  of 
an  authorized  user  as  provided  in  10 
CFR  35.25. 

Byproduct  Material  License  No.  29- 
30282-01,  dated  September  25, 1996, 
states  in  Condition  13  that  licensed 
material  is  only  authorized  for  use  by, 
or  under  the  supervision  of,  Gerard  W. 
Moskowitz,  M.D. 

On  October  17. 1996,  Dr  Elamir 
notified  the  NRC  by  letter  that  Newarii 
Medical  Associates  was  initiating 
activities  authorized  by  the  license;  and 
during  the  period  from  November  1996 
throu^  February  6, 1997,  Dr.  Elamir 
caused  Newark  Medical  Associates  to  be 
in  violation  of  the  requirements  in 
Section  III.B.2  above  by  deliberately 
causing  and  permitting  licensed 
activities  to  be  conducted  by  a 
technologist  who  did  not  hold  a  specific 
license  issued  by  the  NRC  and  who  was 
not  under  the  supervision  of  the 
authorized  user  specified  on  the  license. 
Dr.  Elamir  knew  that  the  individual 
designated  as  the  only  authorized  user 
on  the  Newark  Medical  Associates 
license  application  and  subsequent 
license  did  not  ever  serve  as  the 
authorized  user  under  that  license  and 
was  not  ever  affiliated  with  the  licensee 
in  any  capacity. 

IV 

Based  on  the  above,  the  NRC  staff  has 
concluded  that  Dr.  Elamir  deliberately 
caused  the  licensee  to  be  in  violation  of 
NRC  requirements  by  causing  and 
permitting  the  licensee  to  conduct 
licensed  activities  in  the  absence  of  the 
authorized  usot  and  RSO  named  on  the 
license  application  and  on  the  NRC 
license.  The  NRC  must  be  able  to  rely 
on  the  licensee  and  its  employees  to 
comply  with  NRC  requirements. 
Consequentiy.  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public,  including  patients 
receiving  radiation  from  byproduct 
material  for  medical  purposes,  will  be 
protected  if  Dr.  Elamir  were  permitted  at 
this  time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Dr. 
Elanur  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  Dr.  Elamir's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  eSisctive. 


Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  30.10,  Part  35, 
and  10  CFR  150.20,  It  Is  Hereby  Ordered 
That,  Effective  Immediately. 

1.  The  Order  of  July  31, 1997,  is 
superseded,  in  its  entirety. 

2.  Dr.  Elamir  is  prohibited  from 
engaging  in  NRC-Ucensed  activities  for 
a  period  of  five  years  from  July  31,  1997. 
This  prohibition  applies  to  Dr.  Elamir  as 
an  officer,  employee,  contractor, 
considtant,  or  other  agent  of  a  licensee 
and  includes,  but  is  not  limited  to:  (1) 
Any  use  of  NRC-licensed  materials:  (2) 
supervising  licensed  activities, 
including  (but  not  limited  to)  hiring  of 
individuals  engaged  in  licensed 
activities  or  directing  or  managing 
individuals  engaged  in  licensed 
activities;  (3)  any  involvement  in 
radiation  safety  activities  including  (bat 
not  limited  to)  functions  of  the 
Radiation  Safety  Officer;  and  (4) 
development  of  license  applications, 
procedures,  and  policies  to  meet  license 
requirements,  providing  training  to  meet 
license  requirements,  and  providing 
professional  services  to  meet  license 
requirements.  NRC-licensed  activities 
are  diose  activities  that  are  conducted 
pursuant  to  a  specific  or  general  NRC 
license,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  in  areas  of  NRC 
jurisdiction  punuant  to  the  authority 
granted  by  10  CFR  150.20. 

3.  If,  as  of  July  31, 1997,  Dr.  Elamir 
was  involved  in  NRC-licensed  activities 
other  than  at  Newark  Medical 
Associates,  P.A.,  he  must:  (1) 
Immediately  cease  such  activities;  (2) 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  NRC- 
licensed  entity  or  entities  where  the 
activities  are  being  conducted;  and  (3) 
provide  a  copy  of  this  ordm  to  all  such 
NRC-licensed  entities. 

4.  For  any  entities,  other  than  Newai^ 
Medical  Associates,  P.A.,  where  Dr. 
Elamir  was  involved  in  NRC-licensed 
activities  for  the  pwriod  beginning  three 
years  prior  to  the  date  of  this  Order,  Dr. 
Elamir  must,  within  30  days  of  the  date 
of  this  Order,  inform  the  NRC  of  the 
name,  address  and  telephone  number  of 
the  NRC-licensed  entities  where  those 
activities  were  conducted. 

5.  For  the  five  years  immediately 
following  the  five  year  prohibition  in 
paragraph  V.2  above,  the  firat  time  that 
Dr.  Elamir  is  employed  or  involved  in 
NRC-licensed  activities  foUowing  the 
five  year  prohibition,  he  shall  notify  the 
Director,  Office  of  Enforcement,  at  the 
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address  in  Section  VI  below,  prior  to 
engaging  in  NRC-iicensed  activities, 
including  activities  under  an  Agreement 
State  license  when  activities  under  that 
license  are  conducted  in  areas  of  NRC 
jurisdiction  pursuant  to  10  CFR  150.20. 
This  notice  shall  include  the  nanoe, 
address,  and  telephone  number  of  the 
NRC  or  Agreement  State  licensee  and 
the  location  where  licensed  activities 
will  be  performed;  and  shall  include  a 
statement  as  to  why  the  NRC  should 
have  confidence  that  Dr.  Elamir  will 
not,  in  the  ftiture.  commit  deliberate 
violations  of  CommiMion  requirements. 

The  Director,  OfBce  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  the  licensee  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202.  Dr. 
Elamir  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order  and  may 
request  a  hearing  on  this  Order,  within 
20  days  of  the  date  of  this  Order.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.Q  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Dr.  Elamir  or  other 
person  adversely  affocted  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief. 
Rulemaking  and  Adjudications. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
addiBsa,  to  the  Regional  Administrator, 
NRC  Region  I.  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  and  to 
Dr.  Elamir  if  the  answet  or  haaring 
request  is  by  a  person  othw  than  Dr. 
Elamir.  If  a  person  other  than  Dr.  Elamir 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 


If  a  hearing  is  requested  by  Dr.  Elamir 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained.  

Pursuant  to  10  CFR  2.202(c)(2)(i),  Dr. 
Elamir  may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  inmiediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
firom  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  FV  shall 
be  final  when  the  extensidn  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commissioo. 
Aahok  C  Tliadaiii. 

D»puty  Bxecutrn  Dinctorfor  Regalatoiy 
Effectiveness. 
[FR  Doc  97-25080  Filed  9-l»-e7;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

[Docint  40-7108] 

FifMflng  of  No  Significant  impact  for 
the  Renewal  of  Source  Material, 
Ucenae  SMB-743,  ShiekWIoy 
Metaiiurglcal  Corporation,  NewfMd, 


The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  the  Source  Material  License  SMB-743 
for  the  continued  operation  of 
Shieldalloy  Metallurgical  Corporation 
(SMC),  located  in  Newfield.  New  Jersey 

Sammary  of  the  EBvironmental 


Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
SMC's  Source  Material  License  SMB- 
743  for  5  years.  With  this  renewal,  the 
SMC  facility  will  continue  to  produce 
specialty  alloys,  slag  fluidizers,  and 


other  products.  The  proposed  action 
would  permit  SMC  to  possess  up  to 
1.200,000  kilograms  (kg]  of  thorium-232 
and  180,000  kg  of  uranium-238,  as 
requested  in  SMC's  September  15, 1995. 
renewal  application.  As  part  of  the 
proposed  action.  SMC  would  also 
continue  to  add  radioactive  materials  to 
the  temporary  stockpiles  of  slag  and 
baghouse  dust  currently  stored  at  the 
site  until  a  final  disposition  is  approved 
by  the  commission.  Although  the 
continued  storage  of  this  material  is 
evaluated  as  part  of  the  environmental 
assessment  (EA),  the  evaluation  of 
environmental  impacts  from  a  final 
disposition  method  is  outside  the  scope 
of  this  EA  and  will  be  addressed  in  a 
separate  environmental  action. 

The  Need  for  the  Proposed  Action 

SMC  performs  a  service  for  the 
commercial  steel  industry  by  producing 
speciality  alloys,  slag  fluidizers,  and 
other  products.  SMC  is  one  of  two 
domestic  producers  of  ferrocolumbium 
(ferroniobium  alloy),  its  main  product 
from  the  licensed  activities: 
ferrocolimibium  is  readily  available 
from  foreign  producers,  such  as  Brazil 
and,  recently,  the  Confederation  of 
Independent  States  (formerly  the  Soviet 
Union)  and  Canada.  The  element 
niobium  can  increase  the  strength  of 
steel  by  more  than  5,000  pounds  per 
sqiiare  inch  (psi)  with  only  a  small 
addition  of  niobium  (approximately 
0.01  percent),  thus  allowing  lighter 
weight  alloys.  Denial  of  the  license 
renewal  for  the  SMC  facility  is  an 
alternative  available  to  NRC,  but  wrould 
either  require  the  construction  of  a  new 
facility  at  another  site  or  a  possible 
dependence  upon  foreign  imports  of 
faiTocolumbium. 

Environmental  Impacts  of  the  Proposed 
Action 

The  radiological  impacts  of  the 
continued  operation  of  the  SMC  facility 
were  assessed  by  calculating  the 
radiation  doses  to  the  maximally 
exposed  individual  located  at  the 
facility  fence  line  and  the  collective 
radiation  dose  to  the  local  popufation 
living  within  80  kilometers  (50  milesO 
of  the  plant  site.  The  primary  exposure 
pathway  is  release  and  transport  of 
radioactive  effluents  to  the  air. 

Dlo«e«  From  Routine  Airborne  Releases 

SMC  operates  their  process  using  two 
beghouses  to  filter  airborne  material:  the 
Flex  Kleen  (FK)  Baghouse  and  the 
American  Air  Filter  (AAF)  Baghouse. 
Atmospheric  releases  were  determined 
from  the  two  D-111  Baghouse  stacks. 
Other  potential  release  points  including 
stored  duat  and  slag  piles  were  also 
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considered,  but  off-site  doses  from  these 
release  points  were  foimd  to  be 
negligible. 

SMC  submitted  March  1996 
measurement  data  from  stack  emissions 
showing  doses  lass  than  1  millirem 
(miem)  per  jraar  at  the  fanca  line  under 
nominal  conditioas.  Conservative 
estimates  of  the  expected  effluent 
release  rates  were  calculated  by  the  NRC 
staff  using  assumptions,  including  the 
following:  (1)  the  use  of  conservative 
values  for  die  efficiencies  of  baghouse 
filters  based  upon  the  possibility  of 
undetected  filter  bag  breakages  and  (2) 
a  ground-level  release  point  for  both 
b^houses.  The  radiation  doses  resulting 
from  atmospheric  releases  were 
estimated  using  the  CAP88-PC  (Clean 
Air  Assessment  Package  1988)  Version 
1.0  computer  code.  The  maximally 
exposed  individual  was  located  at  the 
fence  line,  which  was  250  meters  (820) 
feet)  south  of  the  SMC  facility.  The 
Total  Effective  Dose  Equivalent  (TEDE) 
to  the  nearest  resident  is  estimated  to  be 
less  than  9  mrem  per  year  from  all 
pathways.  Inhalation  intakes  accoimted 
for  greater  than  85  percent  of  the  total 
radiation  doae.  Thatima-232  was  die 
dominant  dose  contributor,  accounting 
for  about  30  percent  of  the  total  dose 
This  estimated  radiation  dose  is  less 
than  the  100  mrem  per  year  limit 
established  by  NRC  in  10  CFR  20.1301 
and  the  10  millirem  per  year  dose 
constraint  for  air  emissions  in  10  CFR 
20.1101. 

The  population  within  80  km  (50 
miles)  of  SMC's  facility  is  about 
6.766,961  people,  based  on  1994  census 
data.  The  collective  dose  to  the 
surrounding  population  is  expected  to 
be  less  than  7  person-rem  per  year. 
Based  on  an  average  background 
radiation  dose  of  about  0.3  rem  per  year 
for  individuals  in  the  U.S.  from  natural 
sources,  the  same  population  would 
receive  about  2,00,000  person-rem  per 
year  from  backgroimd  radiation.  Thus, 
the  collective  radiation  dose  associated 
with  atmospheric  releases  from  the 
SMC's  facility  is  a  small  percentage  of 
the  collective  radiation  dose  from 
natural  backgroimd  radiation  for  these 
same  people. 

Accident  Evaluation 

In  the  EA,  NRC  staff  evaluated  one 
accident  as  the  bounding  accident:  the 
release  of  dust  from  a  bs^ouse  or  silo. 
This  accident  assumed  that  10,000  kg  of 
dust  were  released  from  structural 
frdlure  of  a  baghouse.  Calculated  release 
fractions  were  4  to  5x10  ~^.  Other 
accidents  were  determined  to  be  within 
the  botmds  of  this  accident  because  both 
quantities  and  form  of  the  material 
made  larger  dispersions  unlikely.  This 


bounding  accident  Mras  calculated  as  a 
result  in  an  expostire  of  less  than  6 
mrem  TEDE  to  the  nearest  residmt  The 
expected  population  dose  fitim  this 
accident  would  be  no  greater  than  0.9 
person-rem. 

Agencies  and  Persons  QmmiHed 

Discussions  were  held  with 
representatives  from  the  State  of  New 
Jersey  Department  of  Envirenmental 
Protection  and  the  U.S.  Environmental 
Protection  Agency  at  various  times 
throughout  ^e  preparation  of  the  EA. 
NRC  consulted  SMC  representatives  in 
preparing  this  document 

Conclusion 

On  the  basis  of  this  Environmental 
Assessment,  NRC  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  would  not  be 
significant. 

Fiadb^  of  No  Signiiinaat  ImpmA 

The  NRC  has  prepared  an  EA  related 
to  the  renewal  of  Sourqe  Material 
Licraiae  SMB-743.  On  the  bads  of  the 
assessment,  the  NRC  has  concluded  that 
environmental  impacts  that  would  be 
created  by  the  proposed  action  would 
not  be  significant  and  do  not  warrant 
the  preparation  of  an  Environmental 
Impact  Statement  Accordingly,  NRC 
has  determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  EA,  the  license  renewal 
application  dated  September  15, 1905, 
and  the  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Dociuoent  Room 
at  the  Gelman  Building,  2120  L  Street 
NW,  Washington,  DC.  Anyone  with 
questions  or  comments  about  this 
proposed  action  should  contact  Ms. 
Heather  Astwood,  NRC's  Project 
Manager  for  the  facility,  at  Mail  Stop  T- 
8I>-14,  U.S.  NRC,  WasMngton,  D.C 
20555  or  in  (301)  415-5819. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Mkhmai  F.  Wabar. 

Chief.  Licensing  Bnrnch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  ^4atena]  Safety  and  Safeguards. 
(FR  Doc.  97-25078  Filed  9-19-97;  8:45  am] 
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FindinQ  of  No  SiynWcant 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
eoneidering  issuance  of  an  exemption 
from  certain  requirenaents  of  its 
regulations  withrespect  to  Facility 
Operating  Licenses  DPR-57  and  NPF-S 
issued  to  Southern  Nuclear  Operating 
Company.  Inc.,  at  aL  (Southern  Nuclear, 
or  the  licensee)  for  operation  of  the 
Edwin  L  Hatch  Nuclear  Plant,  Units  1  '^ 
and  2,  located  in  Appling  County, 
Georgia. 

EaTiieii mental  Aaaaaament 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  2, 1007,  for  exemptirai  from  certain 
requirements  of  10  CFR  73.55. 
"Requirements  for  Hiysical  Protection 
of  Licensed  Activities  in  Nucleer  Power 
Reactors  Against  Radiological 
Sabotage."  The  exemption  would  allow 
photo  identification  baci^es  to  be  taken 
oSute  by  individuals  not  employed  by 
the  licensee  who  have  been  granted 
imescorted  access  into  protected  and 
vital  areas,  in  light  of  the 
implementation  of  a  hand  geometry 
biCHnetrics  sjrstem  to  control  site  access 
at  Hatch. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55.  paragraph 
(a).  Southern  Nuclear  shall  establfah  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 
Regulation  10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1).  specifies 
that  the  "licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  Regulation  10 
CFR  73.55(d)(5)  specifies  that,  "A 
nimibered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  auth<»ized  access  to  protected 
areas  without  escort"  Section 
73.55(d)(5)  also  states  that  an  individual 
not  employed  by  the  licensee  (i.e., 
contractors)  may  be  authorized  access  to 
protected  areas  without  escort  provided 
the  individual,  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area...."  Currentiy, 
imescorted  access  into  protected  areas  at 
the  Hatch  plant  is  controlled  through 
the  use  of  a  photograph  on  a  badge/ 
keycard  (hereafter  referred  to  as  a 
"badge"),  which  is  stored  at  the  i 
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point  when  not  in  use.  The  aecurity 
ofiBcen  at  each  entrance  station  use  the 
photograph  on  the  badge  to  visually 
identi^  the  individual  raqiiesting 
access.  The  badges  for  Southern  Nuclear 
employees  and  contractor  p^vonnel 
who  have  been  granted  unescorted 
access  are  given  to  the  individuals  at  the 
entrance  location  npon  entry  and  are 
returned  upon  exit  In  accordance  with 
10  CFR  73.55(dM5),  the  badges  are  not 
allowed  to  be  taken  ofbite. 

The  licensee  proposes  to  implement 
an  alternate  unescorted  access  control 
Systran  that  would  eliminate  the  need  to 
issue  and  retrieve  badges  at  the  entry 
point  and  would  allow  all  individuals 
with  unescorted  access  to  keep  their 
badges  when  departing  the  site.  An 
exemption  from  10  CFR  73.55(dX5)  is 
reqiiired  to  permit  contractors  to  take 
their  badges  ofbite  instead  of  returning 
them  wdioi  exitiiig  the  site. 

Environmental  Impacts  of  the  Propoeed 
Action 

Because  the  proposed  action  involves 
administrative  mattras  within  the 
protected  area  as  defined  in  10  CFR  Part 
20,  the  Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  impacts.  With 
regard  to  potential  nonradiological 
impacts,  the  proposed  action  does  not 
aSect  nonradiological  plant  efDuents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Ahemative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts,  llie  ' 
environmental  impcurts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  operation  of  the 
Edwin  I.  Hatch  Nuclear  Plant,  Unit  1 
dated  October  1972.  and  Unit  2  dated 
March  1976. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  22, 1997,  the  staff  consulted 
with  the  Georgia  State  official.  Mr. 
James  Setso^  of  the  Environmental 
Protection  Division,  Georgia  Department 
of  Natural  Resources,  regarding  the 
environmental  impact  of  the  proposed 


action.  The  State  official  had  no 
conmients. 

Findiog  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  has  determined  not  to 
prepare  an  environm«ital  impact 
statement  for  the  proposed  exemption. 
Accordingly,  the  Commission  has 
concluded  that  the  proposed  action  wrill 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  ftirtfaOT  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  July  2,  1997.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docxmient  Room, 
The  Gelman  Building.  2120  L  Street. 
NW..  Washiogton,  DC,  and  at  the  local 
public  docxmient  room  located  at  the 
Burke  County  Public  Library,  412 
Fourth  Street.  Waynesboro,  Georgia. 

Dated  at  RockviUe.  Maiyland.  this  ISth  day 
of  September  1997. 

For  the  hhiclear  Regulatory  Commiasioii. 

ifaihactN.Bcrk0w, 

Director,  Pn^ect  Directorata  0-2,  Divisioa  (rf 
Reactor  Projects— Un.  Office  (^Nuclear 
Reactor  Regulation. 

[FR  Doc  97-25061  Piled  9-19-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMMSSION 

PodHt  Noa.  90-33S  AND  Sfr-3391 

Virginia  Elactrte  and  Powar  Company; 
North  Anna  Powar  Station,  UnHs  1  and 
2  cnvwonnianm  AaaaaanMni  ano 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  provisions  of  10  CFR  7Q.24(a) 
to  Virginia  Electric  and  Power  Company 
(the  licensee)  for  North  Anna  Power 
Station,  Units  1  and  2  (NPSlft2).  located 
in  Louisa  County.  Vir^nia. 

Environmental, 


Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24(a},  which  require  a 
monitoring  system  that  will  energize 
clear  audible  alarms  if  accidental 
criticality  occurs  in  each  area  in  which 
special  nuclear  material  (SNM)  is 
handled,  used,  or  stored.  The  proposed 
action  would  also  exempt  the  licensee 
from  the  requirements  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  SNM  is  handled, 
used,  or  stored  to  ensure  that  all 
personnel  withdraw  to  an  area  of  safety 


upon  sounding  of  the  alarm,  to 
fiamiliarize  personnel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  January  28, 1997.  as 
supplemented  March  24. 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24(a)  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling,  use.  or  storing  of 
SNM.  personnel  would  be  alerted  to  that 
£act  and  would  take  appropriate  action. 
At  a  commercial  nuclear  power  plant, 
the  inadvertent  criticality  with  which  10 
CFR  70.24  is  concerned  could  occiir 
during  fiiel  handling  operations.  The 
SNM  that  could  be  assembled  into  a 
critical  mass  is  in  the  form  of  nuclear 
fuel.  The  quantity  of  other  forms  of 
special  nuclear  materials  that  is  stored 
onsite  is  small  enough  to  preclude 
achieving  critical  mass.  Since  the  fiiel  is 
not  enriched  beyond  4.3  wreight  percent 
Uranium-235  and  commercial  nuclear 
power  plant  licensees  have  procedures 
and  features  that  are  designed  to  prevent 
inadvertent  criticality.  the  staff  has 
determined  that  inadvertent  criticality  is 
not  likely  to  occur  during  the  hiii>HHi>g 
of  the  special  nuclear  material.  The 
requirements  of  10  CFR  70.24(a). 
therefore,  are  not  necessary  to  ensure 
the  safety  of  personnel  during  the 
handling  of  spedftl  nuclear  materials  at 
commercial  power  plants. 

Emrironmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through  the 
design  of  the  fuel  racks  providing 
geometric  spacing  of  fuel  assemblies  in 
their  storage  locations,  compliance  with 
the  NPS  Technical  Specifications  (TS), 
and  administrative  controls  imposed  on 
fuel  handling  procedures. 

Appendix  A  of  10  CFR  Part  50. 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  62,  requires 
that  criticality  in  the  friel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 
configurations.  This  is  met  at  NPS1&2. 
as  identified  in  section  5.6  of  the  TS. 
Section  5.6.1.1  of  the  TS  states  the 
geometrically  safe  configurations  for 


Faderid  Regirter  /  Vol.  62.  No.  183  /  Monday,  September  22.  1997  /  Notices 


49S41 


new  fuel  stored  in  the  new  fuel  pit 
storage  racks  or  spent  fuel  storage  racks. 

The  new  fuel  storage  area  at  North 
Anna  is  used  to  receive  and  store  new 
fuel  in  a  dry  condition  upon  arrival 
onsite  and  prior  to  loading  into  the 
reactor.  The  new  fiiel  is  stored  vertically 
in  an  array  with  a  distance  of  21  inches 
between  assemblies  to  assure  Kcir  is  less 
than  or  equal  to  0.98  with  fiiel  of  the 
highest  anticipated  enrichment  in  place 
assuming  optimum  moderation,  e.g.,  an 
aqueous  foam  envelopment  as  a  rmilt  of 
local  fire  fighting  operations.  Both 
irradiated  and  unirradiated  fuel  are 
moved  to  and  from  the  reactor  vessel 
and  the  spent  fuel  pool  to  accommodate 
refueling  operations,  as  well  as  within 
the  reactor  vessel  and  spent  fuel  pool. 
Unirradiated  fuel  is  also  moved  into  the 
Fuel  Building  for  storage  and  to  and 
from  the  new  fuel  storage  area.  In  every 
case,  fuel  movement  is  procedurally 
controlled  and  designed  to  preclude 
criticality  concerns.  In  addition,  the  TS 
specifically  address  refueling  operations 
and  impose  restrictions  on  fuel 
movement  to  preclude  an  accidental 
criticality.  as  well  as  limit  the 
movement  of  certain  loads  over  the 
spent  fuel  in  the  reactor  vessel  and  the 
spent  friel  pool. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  effluents 
nor  cause  any  significant  occupational 
exposures  since  the  TS.  design  controls, 
including  geometric  spacing  of  fuel 
assembly  storage  spaces,  and 
administrative  controls  preclude 
inadvertent  criticality.  The  amoimt  of 
radioactive  waste  would  not  be  changed 
by  the  proposed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

AhemaUves  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  has  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 


environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Final 
Environmental  Statement  related  to  the 
operation  of  North  Anna  Power  Station, 
Units  1  and  2,  issued  by  the 
Commission  in  April  1973. 

Ageitdes  and  Persons  Consulted 

In  accordance  with  its  stated  policy. 
the  NRC  staff  consulted  with  Mr. 
Foldesi  of  the  Virginia  Department  of 
Health  on  July  14, 1997.  regarding  the 
environmental  impact  of  the  proposed 
action.  Mr.  Foldesi  had  no  comments  on 
brtialf  of  the  Commonwealth  of 
Virginia. 

Finding  of  No  Significant  Tnnrart 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  iaction  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  detidls  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  January  28. 1997,  as 
supplemented  March  3. 1997.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington.  DC 
20555  and  at  the  local  public  document 
room  located  at  die  Alderman  Library. 
Special  Collections  Department 
Univeraity  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Dated  at  Rockvills,  Maryland  this  IBdi  day 

of  September,  1997. 

For  The  Nuclear  Rt^ulatory  Commission. 
Gordon  E.  Ediaan, 

Acting  Director,  Project  Directorate  B-1, 
Division  of  Reactor  Projects— I^,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  97-2507»Filed  9-19-47: 8:45  am] 
COOB  TSSSSt-f 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguarda  Sut>comfflmee  Meeting  on 
Reactor  Fueia,  Oneite  Fuel  Storage, 
and  Decommiasioning:  Notice  of 

The  ACRS  Subcommittee  on  Reacttv 
Fuels,  Onsite  Fuel  Storage,  and 
Decommissioning  will  hold  a  meeting 
on  October  9, 1997,  Room  T-2B3, 11545 
Rockville  Pike.  Rockville.  Maryland. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  sul^ect  meeting 
shall  be  as  follows: 

Thursday.  October  9.  1997— 8-30  aju. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  the 
basis  of  the  NRC  proposed  fuel  feilore 
criterion  few  high  bumup  conditions, 
and  the  bdiavior  and  adequacy  of  NRC 
fiid  codes  under  accident  conditions. 
The  Electric  Power  Research  Institute 
representatives  will  present  their  views 
on  this  matter.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropri^e,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ct^mzant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminaiy 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
Mrith  representatives  of  the  Electric 
Power  Research  Institute.  Nuclear 
Energy  Institute,  the  NRC  staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  r^arding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Dr.  Medhat  El- 
Zeftawy  (telephone  301/415-6889) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Peraons  planning  to  attend  tiiis  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  propoeed 
agenda,  etc.,  that  may  have  occuxxed. 
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Dated:  September  15. 1997. 
Noel  F.  DndJmf 

Acting  Chief  Nuclear  Reacton  Branch. 
(FR  Doc.  97-25076  FUed  9-19-97;  8:45  am) 

■UMOOOOe  TWO  01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IfUi.  Na  IC-22822:  812-10738] 

UtMdy  Alt-Star  Growth  Fund,  mc; 
Notic*  of  Application 

September  IS.  1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  kPPUCAVOH:  AppUcant 
requests  an  order  under  section  6(c)  of 
the  Act  granting  an  exemption  from 
section  19(b)  and  under  ride  19b-l  to 
pennit  it  to  make  up  to  four 
distributions  of  net  long-term  capital 
gains  in  any  one  taxable  year,  so  long  as 
it  maintain.s  in  effect  a  distribution 
policy  calling  for  quarterly  distributions 
of  a  fixed  percentage  of  its  net  asset 
value. 

RLMG  IMTE:  The  application  was  filed 
oa  July  23, 1997. 

HCAMNQ  OR  NOrVtCA-nON  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  shoidd  be 
received  by  dte  SEC  by  5:30  p.m.  on 
October  9, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writOT's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

A00RE88ES:  Secretary,  SEC,  450  5th 
Street  N.W.,  Washington,  DC  20549. 
Applicant,  600  Atlantic  Ave.,  Federal 
Reserve  Plaza,  Boston.  K4A  02210. 
FOR  FURTHER  WTORMATIOW  CONTACT:  Lisa 
McCrea,  Attorney  Adviser,  at  (202)  942- 
0562,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation. 

SUPFIBBITARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fae  at  the  SEC's 


Public  Reference  Branch,  450  5th  Street 
N.W.,  Washington.  D.C  20549  (tel.  202- 
942-6090). 

Applicant's  Repreaentadons 

1.  Applicant  is  a  closed-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
Applicant's  investment  objective  is  to 
invest  primarily  in  a  diversified 
portfolio  of  equity  securities. 

2.  On  February  20, 1997,  applicant 
adopted  a  distribution  policy  (the 
"Distribution  Policy  ")  that  calls  for 
quarterly  distributions  of  2.5%  of 
applicant's  net  asset  value  at  the  time  of 
declaration,  for  a  total  of  approximately 
10%  of  net  asset  value  per  year.  If  the 
total  distributions  required  by  the 
Distribution  Policy  exceed  applicant's 
investment  income  and  net  realized 
capital  gains,  the  excess  will  be  treated 
as  a  return  of  capital.  If  applicant's  net 
investment  income,  net  short-term 
realized  gains  and  net  long-term 
realized  gains  for  any  year  exceed  the 
amount  required  to  be  distributed  under 
its  Distribution  Policy,  applicant  at  its 
discretion  may  retain,  and  not 
distribute,  net  realized  long-term  capital 
^ins  to  the  extent  of  such  excess. 

3.  Applicant  states  that  the 
distributions  will  provide  a  steady  cash 
flow  to  shareholders,  and,  during 
periods  when  their  per  share  net  asset 
value  is  increasing,  a  means  for 
shareholders  to  receive  on  a  regular 
basis  some  of  the  appreciation  in  value 
of  their  shares.  Applicant  also  believes 
that  the  Distribution  Policy  plays  a  role 
in  reducing  the  discount  from  net  asset 
value  at  which  applicant's  shares 
typically  trade. 

4.  Applicant  requests  relief  to  permit 
applicant  to  make  up  to  four 
distributions  of  net  long-term  capital 
gains  in  any  one  taxable  year,  so  long  as 
it  maintains  in  effect  a  distribution 
policy  calling  for  quarterly  distributions 
of  a  fixed  percentage  of  its  net  asset 
value. 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the  SEC  may 
prescribe,  distribute  long-term  capital 
gains  more  often  than  once  every  twelve 
months.  Rule  19b- 1(a)  permits  a 
registered  investment  company,  with 
respect  to  any  one  taxable  year,  to  make 
one  capital  gains  distribution,  as 
defined  in  section  852(b)(3)(C)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (die  "Code").  Rule  19b-l(a) 
also  pennits  a  supplemental  distribution 
to  be  made  pursuant  to  section  855  of 
the  Code  not  exceeding  10%  of  the  total 


amount  distributed  for  the  year.  Rule 
19b-l(f)  permits  one  additional  long- 
term  capital  gains  distribution  to  be 
made  to  avoid  the  excise  tax  under 
section  4982  of  the  Code. 

2.  Applicant  asserts  that  the  limitation 
on  the  number  of  net  long-term  capital 
gains  distributions  in  rule  19b-l 
prohibits  applicant  fiom  including 
available  net  long-term  capital  gains  in 
certain  of  its  fixed  quarterly 
distributions.  As  a  residt,  applicant 
states  that  it  must  fund  these  quarterly 
distributions  with  returns  on  capital  (to 
the  extent  net  investment  income  and 
realized  short-term  capital  gains  are 
insufficient  to  cover  a  quarterly 
distribution).  Applicant  further  asserts 
that,  in  order  to  distribute  all  of  its  loi^ 
term  capital  gains  within  the  limits  on 
the  ntunber  of  long-term  capital  gains 
distributions  in  rule  19b-l ,  applicant 
may  be  required  to  make  certain  of  its 
quarterly  distributions  in  excess  of  the 
total  annual  amount  called  for  by  the 
Distribution  Policy.  Alternatively, 
applicant  states  thJat  it  may  be  forced  to 
retain  long-term  capital  g^ns  and  pay 
the  applicable  taxes.  Applicant  asserts 
that  the  application  of  rule  19b-l  to  its 
Distribution  Policy  may  cause 
anomalous  results  and  create  pressure  to 
limit  the  realization  of  long-term  capital 
gains  based  on  considerations  unrelated 
to  investment  goals. 

3.  Applicant  believes  that  the 
concerns  underlying  section  19(b)  and 
rule  19b-l  are  not  presmit  in  applicant's 
situation.  One  of  these  concerns  is  that 
shareholders  might  not  be  able  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income. 
Applicant  states  that  the  Distribution 
Policy  has  been  disclosed  in  applicant's 
communications  to  its  shareholders, 
including  its  1996  annual  report,  and 
applicant  will  disclose  the  Cfistribution 
Policy  in  future  quarterly  and  annual 
reports  to  shareholders.  Applicant 
further  states  that,  in  accordance  with 
nde  19a-l  under  the  Act,  a  separate 
statement  showing  the  source  of  the 
distribution  (net  investment  income,  net 
realized  capital  gain  or  return  of  capital) 
will  accompany  each  distribution  (or 
the  confirmation  of  the  reinvestment 
under  applicant's  dividend 
reinvestment  plan).  In  addition,  a 
statement  showing  the  amount  and 
source  of  each  quarterly  distribution 
received  during  the  year  will  be 
included  with  applicant's  IRS  Form 
1099-DIV  report  sent  to  each 
shareholder  who  received  distributions 
during  the  year  (including  shareholders 
who  sold  shares  during  the  year). 
Applicant  believes  that  its  shareholders 
fully  understand  that  their  distributions 
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are  not  tied  to  applicant's  net 
investment  income  and  realized  capital 
gains  and  do  not  represent  yield  or 
investment  return. 

4.  Another  concern  underlying 
section  19(b)  and  rule  19b-l  is  that 
frequent  capital  gains  distributions 
could  facilitate  improper  sales  practices, 
including  in  fiarticiUar,  the  practice  of 
uiging  an  investor  to  purchase  fund 
shares  on  the  basis  of  an  upcoming 
distribution  ("selling  the  dividend"), 
when  the  distribution  would  result  in 
an  immediate  corresponding  reduction 
in  net  asset  value  and  would  be,  in 
e£Eact,  a  return  of  the  investor's  capital. 
Applicant  submits  that  this  concern 
does  not  apply  to  closed-end  investment 
companies,  such  as  applicant,  which  do 
not  continuously  distribute  shares. 

5.  Applicant  states  that  increased 
administrative  costs  also  are  a  concern 
underlying  section  19(b)  and  rule  19b- 
1.  Applicant  asserts  that  it  will  continue 
to  make  quarterly  distributions 
regardless  of  whether  capital  gains  are 
included  in  any  particular  distribution. 

6.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  or  from  any  rule  thereimder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  For  the 
reasons  stated  above,  applicant  believes 
that  the  requested  relief  satisfies  this 
standard. 

Applicant's  Caaditkm 

Applicant  agrees  that  the  order 
gmnHng  the  requested  relief  shall 
terminate  upon  the  efiiactive  date  of  a 
registration  statement  under  the 
Securities  Act  of  1933  for  any  foture 
public  offering  by  applicant  of  its  shares 
other  than:  (i)  a  non-transferable  rights 
offering  to  shareholders  of  applicant, 
provided  that  such  offiBring  does  not 
include  solicitation  by  brokers  or  the 
pa3mient  of  any  commissions  or 
underwriting  fee;  and  (ii)  an  oSning  in 
connection  with  a  merger, 
consolidation,  acquisition,  or 
reorganization. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarlaad. 
Deputy  Secretaiy. 

[FR  Doc.  97-25029  Filed  »-l»-e7: 8:45  am] 
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September  15, 1997. 
L  latroductiim 

On  October  15, 1996,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  the  proposed  nde  change 
to  list  and  trade  warrants  on  the  ING 
Barings  Securities  Limited  BEMI  Latin 
America  Index  ("Index").^  A  notice 
appeared  in  the  Federal  Register  on 
November  21, 1996.'*  No  comment 
letters  wrere  received  concerning  the 
proposed  rule  change.  On  December  24, 
1996,  March  3.  1997  and  June  3,  1997, 
the  Exchange  filed  Amendment  Nos.  1, 
2  and  3,  respectively,  to  the  proposed 
mle  change.'  This  order  approves  the 
Amex's  proposal,  as  amended. 

n.  Deeciiption  of  die  Pn^iosal 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade,  under  Section  106  of  the 
Amex  Company  Guide,  cash-settied 
index  warrants  based  on  the  Index. 


MS  U.S.C  7StO>Xl) 
>17CFR24ai9b-t. 

>  See  SecuritiM  Exchu^  Act  Rdaue  No.  37960 
(November  IS.  1906). 

*  See  61  FR  59261. 

*  See  Lenen  from  Qaiie  P.  McGnth,  Managiiig 
Director  &  Special  Counsel,  Derivative  Securitie*, 
Amex.  to  Ivette  Lopez,  AMi>tant  Director,  Divisioo 
of  Market  Regulation  ("Division"),  SEC,  dated 
December  23, 1996  ("Amendment  No.  1").  February 
28, 1997  ("Amendment  No.  2"),  and  )ime  3. 1997 
("Amendment  No.  3"),  respectively.  Amendment 
No.  1.  sets  forth,  among  other  things,  the  definition 
of  "available  capitalization,"  the  oilculatian 
fannula  for  the  Index  and  the  foreign  stock 
exchanges  with  which  the  Amex  has 
comprehensive  surveillance  sharing  ^eemanta.  In 
Amendment  No.  2,  the  Amex  provides  for  each 
Index  component,  the  average  daily  trading  volume 
for  the  six  month  period  euUng  December  31, 1996 
and  their  weights  in  the  Index.  In  Amendment  No. 
3,  the  Amex  provides  Index  maintenance  standards. 


A.  Design  of  the  Index 

The  Exchange  represents  that  the 
Index  is  a  market  capitalization- 
weighted  broad-based  index  developed 
by  ING  Barings  Securities  Limited 
("Barings")  comprised  of  122  stocks 
firom  112  companies  from  the  following 
seven  Latin  American  countries: 
Argentina;  Brazil;  Chile;  Colombia; 
Mexico;  Peru;  and  Venezuela."  In 
addition,  the  stodcs  represent  eleven 
diffsrent  industry  groups.  As  of  )uue  30, 
1997,  the  numbcff  of  stocks  and 
weightings  in  the  Index  was  as  follows: 
Argentina  22  stocks/12.63%  weighting: 
Brazil  22  stocks/46.84%  weighting; 
Chile  21  8tocks/11.20%  weighting; 
Colimibia  12  stoclcs/1.50%  weighting; 
Mexico  26  stocks/21.76%  weighting; 
Peru  12  stocks/3.90%  weighting;  and 
Venezuela  7  stocks/2.16%  weighting.  As 
of  the  same  date,  the  largest  stock 
accounted  for  10.95%  of  the  Index 
weight,  while  the  snutllest  accounted  for 
0.016%.  The  top  five  stocks  in  the  Index 
by  weight  accounted  for  32.15%. 

The  total  available  market 
capitalization  of  the  Index  was 
$158,437,566,290  billion  on  that  date.' 
The  average  available  market 
capitalization  of  these  companies  was 
$1,298368,576  billion.  The  individual 
available  market  capitalization  of  the 
companies  ranged  from  $25,050,774 
million  to  $17,343,762,504  billion. 

B.  Maintenance  of  the  Index 

The  bidex  is  maintained  by  Barings' 
Recomposition  Committee.  "The 
Recomposition  Committee,  established 
at  the  time  of  the  laimch  of  the  Index, 
reviews  on  a  quarterly  basis  the  Index 
rules  and  composition.  The 
Recomposition  Committee  implements 
changes  or  fixes  standards  as 
appropriate  and  oversees  the  security 
environment  of  the  Index  and  its  record- 
keeping. The  quarterly  meeting  is 
normally  held  in  the  second  week  of  the 
last  month  of  the  quarter.  The  date  of 
these  meetings  is  posted  at  least  two 
months  in  advance  on  Reuters  and  the 
results  are  publicly  disclosed  on  Reuten 
the  day  after  a  meeting.  Actual 
implementation  of  any  changes  to  the 
composition  of  the  Index  occurs  on  the 
last  day  of  the  month  that  the  meeting 
is  held.  This  is  approximately  two 


■Tba  IndaK  is  a  •ufa-iadaK  of  the  Barings 
Emergii^  MarkeU  Index  ("BQbifr). 

'  A  company's  "available  capitalizattan'*  ia 
defined  as  the  lovrer  of  (i)  the  company's  **frw 
float"  or  (ii)  the  lagdly  availabla  capMaliaboB  of 
the  company.  A  company's  "free  float"  is  dallneH 
a*  the  pemmtage  of  shares  wUch  could  reaaonahly 
be  expectad  to  Inda  on  the  i^md  mackat  Ganorally, 
govanmtant  holdings,  corporate  i  iiiaa  iiwi>airtil|> 
and  other  strategic  holdings  are  not  mnaiiiwad 
freely  floating. 
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weeks  after  the  Recomposition 
Committee  has  met  and  the  changes  to 
the  Index  have  been  publicly 
announced. 

Exceptionally,  in  the  case  of  new 
issues,  privatizations  and  takeovers,  a 
stock  can  be  introduced  to  or  deleted 
firom  the  hidex  without  waiting  for  the 
next  quarterly  meeting.  In  these  cases, 
the  decision  to  include  or  remove  a 
stock  is  taken  by  an  ad  hoc  meeting  of 
members  of  the  Recomposition 
Committee  in  accordance  with 
established  rules.  New  companies 
resulting  from  a  spin-off  of  a  component 
comp>any  will  be  put  into  the  Index  and 
remain  in  the  Index  until  the  next 
quarterly  recomposition  meeting.  The 
Amex  notes  that  Barings  will  adjust  the 
Index  divisor,  if  necessary,  in  order  to 
ensure  Index  continuity.* 

The  stocks  selected  for  inclusion  in 
the  Index  were  chosen  on  the  basis  of 
both  country  and  company  criteria.  To 
be  included  in  the  Index,  a  country 
must  have  a  minimum  Gross  Domestic 
Product  per  capita  of  $400  and  a 
miniiniim  market  trading  value  of  $2 
billion  per  year  in  at  least  one  of  the  last 
three  years.  The  companies  included  in 
the  Index  are  drawn  from  a  database  of 
stock  entities,  which  may  represent 
individual  companies  in  their  entirety, 
or  separate  classes  of  stock  (e.g.,  A 
shares  and  B  shares,  of  the  same 
company).  The  criteria  for  stock  entities 
to  be  included  are:  capitalization  value 
greater  than  1%  of  the  Barings  database 
for  that  country;  minimum  free  float  of 
10%  ;3  and  minimum  average  daily 
trading  value  of  $100,000.  In  addition, 
shares  that  rank  first  or  second  in  their 
industry  sector  may  be  included  if  they 
have  a  minimum  capitalization  of  0.5% 
of  the  Barings  database  for  that  country 
and  meet  the  normal  free-float  and  daily 
trading  value  rules. 

The  Amex  notes  that  Barings  will 
maintain  the  Index  to  ensure  that  no 
more  than  10%  of  the  index  weight  is 
represented  by  stocks  that  do  not  have 
a  minimum  average  daily  trading  value, 
on  a  rolling  four  quarter  basis,  of 
US$200,000.10  Iq  addition,  no  more 
than  5%  of  the  index  weight  will  be 


*  See  Amendment  No.  1.  supra  note  S. 

*  See  note  7  $upm  for  a  definitioD  of  free  floet. 
>o  A  "rolling  four  quarter  basis"  is  defined  to 

mean  that  a  stock  will  be  reviewed  each  quarter  to 
determine  if  it  has  maintained  an  average  daily 
trading  value  of  USS200,000  for  the  comt>ined 
previous  four  quarters.  For  example,  a  security  is 
reviewed  at  the  begiiming  of  the  third  quarter  of 
1997  and  it  maintained  an  average  daily  trading 
value  of  US$200,000  during  the  second  and  first 
quarters  of  1997  and  the  fourth  quarter  of  1996  but 
it  did  not  maintain  such  an  average  during  the  third 
quarter  of  1996.  The  security  may  be  removed  if  the 
figures  from  the  third  quarter  of  1996  reduce  the 
average  daily  trading  value  below  US$200,000  far 
the  combined  four  quarter  period.  . . 


represented  by  stocks  that  fall  below 
US$100,000  average  daily  trading  value 
on  a  semi-annual  basis.  ^^  If  the  Index 
fails  to  meet  either  of  these  standards, 
the  Index  will  be  rebalanced  by 
removing  the  requisite  stocks. 

In  addition,  Barings  maintains  the 
Index  to  ensure  that  no  single  stock 
comprises  more  than  20%  of  the  Index 
weight  and  no  five  stocks  comprise 
more  than  50%  of  the  Index  weight  If 
the  Index  fi^ils  to  satisfy  this 
maintenance  requirement,  the  Exchange 
will  apply  margin  requirements  for 
stock  index  industry  group  warrants.'^ 

Barings  has  created  special 
procedures  to  prevent  material  non- 
public information  frt>m  being 
improperly  used  by  its  research,  sales 
and  trading  divisions  in  connection 
with  the  maintenance  of  the  Index. 
Specifically,  membership  of  the 
Recomposition  Committee  is  regulated 
by  a  "Fire  Wall."  All  members  are 
isolated  from  sales,  trading  and 
corporate  finance  functions.  Members 
are  drawn  fivm  Index  research, 
calctilation,  legal  and  compliance 
departments  of  Barings.  To  ensure 
impartiality  and  good  practice,  the 
committee  has  retained  Russell  Sjrstems 
Limited  ("Russell"),  part  of  the  Frank 
Russell  Group,  to  attend  all  meetings 
and  to  provide  an  audit  of  attendance 
and  appropriateness  of  the  agenda. 
Russell  also  provides  advice  on  good 
practice  in  indexation  and  on  how  to 
ensure  the  use  of  the  best  available 
information  on  emerging  markets. 

C.  Tmding  of  the  Index  Warrants 

Currently,  the  Amex  is  seeking 
authority  to  list  and  trade  only  a  single 
issuance  of  warrants  on  the  Index  which 
have  a  term  of  less  than  five  years.^^  The 
Index  warrants  will  be  direct  obligations 
of  their  issuer  subject  to  cash-settlement 
during  their  term  and  either  exercisable 
throughout  their  life  (j.e.,  American 
style)  or  exercisable  only  on  their 
expiration  date  (i.e.,  European  style). 
Upon  exercise,  or  at  the  warrant 
expiration  date  if  not  exercisable  prior 
to  such  date,  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent  the 
Index  has  declined  below  a  pre-stated 
cash  settlement  value.  Conversely, 
holders  of  a  warrant  structured  as  a 
"call"  would,  upon  exercise  or  at 
expiration,  receive  payment  in  U.S. 
dollars  to  the  extent  the  Index  has 
increased  above  the  pre-stated  cash 


» In  contrast  to  a  roiling  four  quarter  review, 
component  securities  will  be  reviewed  twice  a  year 
to  determine  if  they  meet  this  standard. 

"  See  Amex  Rule  462. 

"See  oot»  22  infia. 


settlement  value.  If  out-of-the-money  at 
the  time  of  expiration,  the  warrants 
would  expire  worthless. 

In  addition,  the  Amex  has  adopted 
accoiuit  approval  standards  covering 
transactions  in  customer  accoimts  as  the 
suitability  standards  applicable  to 
recommendations  to  purchasers  of 
index  warrants.  Amex  Rule  411, 
Commentary  .02  recommends  that  index 
warrants  under  Section  106  of  the 
Company  Guide  be  sold  only  to 
investors  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  Rule  921.  The  suitability 
requirements  under  Amex  Rule  923 
apply  to  recommendations  in  index 
warrants  both  with  respect  to  ctistomer 
accounts  that  have  been  approved  for 
options  trading  and  customer  accoimts 
that  have  not  been  so  approved.  Under 
these  requirements,  the  person 
recommending  a  purchase  of  the  Index 
warrants  should  have  a  reasonable  basis 
for  believing  that  the  customer  has  such 
knowledge  and  experience  in  financial 
matters  that  he  may  reasonably  be 
expected  to  be  capable  of  evaluating  the 
risks  of  the  recommended  transaction 
and  is 'financially  aMe  to  bear  the  risks 
of  the  position  in  the  option  contract 
Amex  Rule  421,  Commentary  .02 
requires  a  Senior  Registered  Options 
Principal  or  a  Registered  Options 
Principal  to  approve  and  initial  a 
discretionary  order  in  index  warrants  on 
the  day  the  order  is  entered. 

D.  Calculation  and  Dissemination  of  the 
Value  of  the  Index 

The  Index  was  first  calculated  on 
January  7, 1992  with  a  benchmark  value 
of  100.  As  of  Jime  30, 1997  the  Index 
had  a  value  of  203.825.  The  Amex 
disseminates  the  Index  value  every  15 
seconds  throughout  the  trading  day  over 
the  Consolidated  Tape  Association's 
Tape  B.  The  Amex,  however,  does  not 
have  real-time  data  feeds  from  the 
exchange  that  trade  the  component 
securities  in  Colombia,  Peru  and 
Venezuela.  As  a  result,  for  those 
component  securities  that  trade  in 
Colombia,  Peru  and  Venezuela,  tbe 
previous  day's  last  sale  price,  converted 
into  U.S.  dollars  using  Reuters  4  p.m. 
EST  exchange  rates,  is  used  to  calculate 
the  Index  value.  If  a  sectuity  from  a  non- 
real-time  reporting  country,  however, 
has  options  eligible  American 
Depositary  Receipts  ("ADRs")  that  trade 
on  the  New  Yoric  Stock  Exchange 
("NYSE"),  the  ADR's  real-time  NYSE 
price  is  used  to  calculate  the  Index 
value. 

As  a  result,  the  Index  value  is 
calculated  so  that  stocks  representing  no 
more  than  7%  of  the  Index  weight 


report  non-real-time  prices.^*  If  the 
Index  fails  to  meet  this  standard,  the 
Index  will  be  rebalanced  at  the  quarterly 
Recomposition  Committee  meeting  by 
removing  the  requisite  stocks  to  permit 
the  Index  to  meet  this  standard.  In  the 
event  a  component  security  in  the  Index 
does  not  open  for  trading,  however,  the 
most  recent  closing  value  for  that 
component  Mrill  be  used  in  the  bidex's 
calculation. 

In  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  a  dividend  other  than  an  ordinary 
cash  dividend,  stock  distribution,  stock 
split,  reverse  stock  split,  rights  offering, 
reorganization,  recapitalization  or 
similar  event  with  respect  to  the 
component  stocks,  the  Index  divisor 
will  be  adjtisted.  if  necessary,  to  ensure 
Index  continuity.  1' 

E.  Warrant  Listing  Standards  aiul 
Customer  Safeguards 

The  Exchange  represents  that  the 
listing  and  trading  of  warrants  based  on 
the  Index  will  comply  in  all  respects 
with  the  Amex  warrant  listing 
standards.  Under  Section  106  of  the 
Amex  Company  Guide,  the  Exchange 
may  approve  for  listing  index  warrants 
tmsed  on  foreign  and  domestic  market 
indices.  In  addition,  the  listing  and 
trading  of  warrants  on  the  Index  will 
comply  in  all  respects  to  Exchange 
Rules  1100  through  1110  for  the  trading 
of  stock  index  and  currency  warrants. 
As  discussed  below,  these  standards 
govern  issuer  eligibility,  position  and 
exercise  limits,  reportable  positions, 
settlement,  automatic  exercise,  maigin 
and  trading  halts  and  suspensions.'" 

Under  Section  106(a)  of  the  Amex 
Company  Guide,  issuers  are  required  to 
have  minimum  tangible  net  worth  in 
excess  of  $250  million  or,  in  the 
alternative,  to  have  a  miniiniim  tangible 
net  worth  in  exceas  of  $150  million, 
provided  that  the  issuer  has  not. 
including  as  a  result  of  the  proposed 
issuance,  issued  outstanding  warrants 
where  the  aggregate  original  issue  price 


**The  Commission  believes  that  the  most  current 
iaet  aale  prices  for  each  component  -^t  jck  should  be 
used  in  calctilating  the  Index  value.  Nevertbeleaa, 
because  of  the  difficulty  in  receiving  timely 
information  from  the  three  countries  noted  above, 
the  Commission  has  decided  to  permit  the  use  of 
the  previous  day's  closing  price  for  a  number  of 
Index  components  as  long  as  their  weight  ri  .iiains 
relatively  minor  and  in  no  case  more  than  7%  of 
the  Index  weight  The  Commission  notes  that  a 
proposal  to  list  and  trade  derivative  instruments 
overlying  an  index  that  had  more  than  7%  of  its 
component  securities  reporting  non-real-time  price* 
would  raise  questions  regarding  whether  that 
particular  index  and  any  derivative  instruments 
overlying  it  would  be  susceptible  to  manipulation. 

*■  See  Amendment  No.  1,  tupra  note  S. 

"See  Amex  Rules  1109  and  918(c)  for  the 
regulations  regarding  tradiag  halts  and  suspenaions. 


of  all  such  warrant  offerings,  combined 
with  offerings  by  its  affiliates,  listed  on 
a  national  securities  exchange  or  traded 
through  the  fecilities  of  Nasdaq  exceeds 
25%  of  the  warrant  issuw's  net  worth. 
In  addition,  Sections  106(b)  and  106(c) 
of  the  Amex  Company  Guide  require 
that  warrant  issues  have  a  term  of  one 
to  five  years  and  have  a  minimum 
public  distribution  of  one  million 
warrants  together  with  a  minimum  of 
400  public  holders  and  an  aggregate 
market  value  of  $4  million. 

Under  Amex  Rule  1107,  no  n^ember 
can  hold  or  control  an  ^gregate 
position  in  a  stock  index  warrant  issue, 
or  in  all  warrants  issiied  on  the  same 
stock  index,  whether  long  or  short,  oo 
the  same  side  of  the  market,  in  excess 
of  15  million  'warrants  with  an  original 
issue  price  of  ten  dollars  or  less.  Stock 
index  warrants  with  an  original  issue 
price  greatw  than  tan  dollars  will  be 
weighted  more  heavily  in  calculating 
position  limits.  Amex  Rule  1108 
established  exercise  limits  on  stock 
index  warrants  analogous  to  those  found 
on  stock  index  options.  Accordingly,  no 
member,  acting  alone  or  in  concert  with 
others,  directly  or  indirectly,  may 
exercise  a  long  position  in  warrants 
within  five  consecutive  business  days  in 
excess  of  the  permissible  position  limit. 
In  addition,  such  limits  are  separate  and 
distinct  from  any  exercise  limits  that 
may  be  imposed  by  the  issuers  of  stock 
index  warrants. 

Under  Amex  Rule  1110,  members  are 
required  to  file  a  report  with  the 
Exchange  whenever  any  account  in 
which  the  member  has  an  interest  has 
established  an  aggregate  position, 
whether  long  or  short,  of  100,000 
warrants  overlying  the  same  index, 
currency,  or  currency  index. 

Under  Section  106(d)  of  the  Amex 
Company  Guide,  currency  and  index 
warrants  must  be  cash-settled  in  U.S. 
dollars.  The  procedures  for  determining 
the  cash  settlement  value  for  the 
warrants  have  not  yet  been  determined 
by  Barings.''  Once  those  procedures 
have  be«i  determined  by  Barings,  they 
will  be  fiilly  set  forth  in  the  prospectus 
and  in  the  Information  Cirtnilar 
distributed  by  the  Exchange  to  its 
membership  prior  to  the 
commencement  of  trading  the  warrant 

Under  Section  106(f)  of  the  Amex 
Company  Guide,  all  unexercised 


*'The  Amex  notes  that  the  procedures  far 
«fat«wmining  the  cash  settlement  value  of  the 
warrants  will  be  in  accordance  with  its  listing 
mteria  for  warrants.  In  the  event  that  such 
procedures  do  not  comport  with  established 
requirements,  the  Amex  will  notify  the 
Commission,  prior  to  implementing  such 
procedures,  in  order  to  determine  the  proper 
regulatory  response. 


warrants  that  are  in-the-money  will  be 
automatically  exercised  on  their 
expiration  date  or  on  or  promptly 
following  the  date  on  which  the 
warrants  are  delisted  by  the  Exchange, 
provided  that  such  warrant  issue  has 
not  been  listed  on  another  organized 
securities  market  in  the  United  States. 
In  general,  the  margin  requirements 
fat  long  and  short  positions  in  stcxJc 
index  warrants  are  the  same  as  the 
margin  requirements  for  long  and  short 
positions  in  stock  index  options. 
Accordingly,  the  purchase  of  a  stock 
index  warrant  will  require  payment  in 
full  and  the  short  sale  of  a  stock  index 
warrant  Mrill  require  margin  of  100%  of 
the  current  value  of  the  warrant  plus 
15%  of  the  current  value  of  the 
imderlying  index  less  the  amount  by 
which  the  warrant  is  out-of-the-money, 
but  not  less  than  10%  of  the  index 
value.'* 

F.  Surveillance 

The  Amex  notes  that  although  it  doe* 
not  have  comprehensive  surveillance 
sharing  agreements  ("CSSAs")  with  all 
seven  coimtries  represented  in  the 
Index,  it  does  comply  with  section 
106(g)  of  the  Amex  Company  Guide. 
Section  106(g)  of  the  Company  Guide 
states  that  foreign  country  securities  or 
ADRs  thereon  that  are  not  subject  to  a 
CSSA,  and  have  less  than-50%  of  their 
global  trading  volume  in  dollar  value 
within  the  United  States,  shall  not  in 
the  aggregate,  represent  more  than  20% 
of  the  weight  of  an  index,  unless  such 
index  is  otherwise  approved  for  warrant 
or  optim  trading.  The  Commission  ha« 
Memoranda  of  Understanding  with 
government  authorities  in  Argentina, 
Brazil,  ChUe  and  Mexico.  The  Exchange 
has  CSSAs  with  the  securities  markets 
and/or  self-regulators  in  Argentina, 
Brazil  and  Chile.  The  Amex  notes  that 
the  Commission  previously  has 
permitted  U.S.  derivatives  markets  to 
list  derivatives  on  securities  where  the 
home  market  for  such  securities  is 
located  in  Argentina,  Brazil,  Chile  and 
Mexico  based  upon  the  Commission's 
and  the  Exchange's  information  sharing 
arrangements  with  the  appropriate 
government  or  self-regulatory 
Authorities  in  such  countries.'* 

HL  Conunianon  Findings  and 
Cnncliwions 

The  Commission  finds  that  the 
proposed  rule  change  by  the  Exchange 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 


"See  AoMK  Rule  462,  mipn  Dots  12. 

••As  of  June  30, 1997.  component  sea 

these  four  countries  comprised  92.44%  of  thaladK 
wei^iL 
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thereunder  applicable  to  a  national 
securities  exchange,  and  in  particiilar, 
the  requirements  of  Section  6(b)(5)  of 
the  Act^  Specifically,  the  Commission 
finds  that  the  listing  and  trading  of 
wairants  based  on  the  Index  will  serve 
to  promote  the  public  interest^nd  help 
to  remove  impediments  to  a  free  and 
open  securities  market  by  providing 
investors  with  a  means  to  hedge 
exposure  to  market  risk  associated  with 
the  Latin  American  equity  markets  " 
and  promote  efficiency,  competition, 
and  capital  formation.  ^^ 

Nevertheless,  the  trading  of  warrants 
on  the  Index  raises  several  concerns 
related  to  the  design  and  maintenance  of 
the  Index,  customer  protection, 
siirveillance  and  market  impact  The 
Commission  believes,  however,  for  the 
reasons  discussed  below,  that  the  Amex 
has  adequately  addressed  these 
concerns.'^ 

A.  Design  and  Maintenance  of  the  Index 

The  Commission  finds  that  it  is 
appropriate  and  consistent  Mrith  the  Act 
for  the  Amex  to  designate  the  Index  as 
Broad-based  for  warrant  trading.  First, 
the  Index  is  composed  of  112  companies 
from  11  industry  groups  including: 
consiuner  goods,  energy,  capital 
equipment,  basic  materials,  agriculture/ 
fioiod  and  financial  services.  Second,  no 
particular  stock  or  group  of  stocks 
dominates  the  Index.  Specifically,  as  of 
June  30. 1997,  the  largest  stock 
accounted  for  10.95%  of  the  Index 
weight,  while  the  smallest  accounted  for 
0.016%.  The  top  five  stocks  in  the  Index 
by  weight  accounted  for  32.15%. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  classify  the 
Index  as  broad-based  so  that  the 
Exchange  may  list  warrants  for  trading 
pursviant  to  the  Amex  warrant  listing 
standards  for  broad-based  indices. 

The  Commission  notes  that  with 
respect  to  the  maintenance  of  the  Index, 
Barings  has  implemented  several 


»1SU.S.C78«lX5). 

"  Punuwit  to  Section  6(bX5)  of  tha  Act  the 
CammiMioa  must  predicate  approval  of  any  new 
tecuritias  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
intaraet.  Such  a  finding  would  be  difficult  with 
mpact  to  a  warrant  that  served  no  hedging  or  other 
acowmic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
I  by  the  potential  for  manipulatioo, 
I  public  confidence  in  the  integrity  of  the 
.«id  other  valid  regulatory  concaina. 

aiSU.S.C78c(f). 

**The  Onuniacioa  alto  notes  that  the  Amaoc 
praaantly  is  only  seeking  the  authority  to  list  and 
trade  a  single  iaauance  of  warrants  on  the  Index  and 
that  if  the  Rvfh»»ig«  proposes  to  listand  trade  other 
products  baaed  on  the  Index,  including  other  Index 
warrants,  the  Rirrhany  will  advise  the  CommisMOD 
in  order  to  datannine  whether  a  rule  filing  pursuant 
to  Section  19(b)  of  the  Act  will  be  nacaaaaiy  and 
appropriate. 


safeguards  in  connection  with  the 
listing  and  trading  of  the  index  wanants 
that  will  serve  to  ensure  that  the  Index 
is  a  highly  capitalized,  diversified  and 
actively-traded  index.  In  this  regard. 
Barings  will  maintain  the  Index  so  that: 
(1)  No  single  stock  may  comprise  more 
than  20%  of  the  Index  weight  and  no 
five  stocks  may  comprise  more  than 
50%  of  the  Index  weight;  (2)  no  more 
than  7%  of  the  Index  weight  may  report 
non-real-time  prices  in  calculating  the 
Index  value  (in  addition,  NYSE  prices 
will  be  used  for  options  eligible  ADRs 
for  securities  from  non-real-time 
reporting  countries);  (3)  no  more  than 
10%  of  the  index  weight  may  be 
represented  by  stocks  that  do  not  have 
a  minimum  average  daily  trading  value, 
on  a  rolling  four  quarter  basis,  of 
US$200,000  24  and  (4)  no  more  than  S% 
of  the  Index  weight  may  be  represented 
by  stocks  that  fall  below  US$100,000 
average  daily  trading  value  on  a  semi- 
annual basis.  If  the  20%  single  stock. 
50%  top  five  stock  standard  is  not 
maintained,  then  the  Exchange  will  re- 
classify the  Index  as  narrow-based  and 
would,  among  other  things,  impose 
miniinuin  margin  requirements  for  stock 
index  industry  group  warrants. 

In  particular,  the  Commission 
believes  that  the  real-time  reporting  of 
simultaneously  traded  index  component 
securities  that  imderlie  an  exchange- 
traded  index  component  securities  that 
underlie  an  exchaiage-traded  derivatives 
product  is  an  important  element  for  the 
intra-day  pricing  of  derivatives 
products,  the  reduction  of  potential 
market  manipulation  and  other  trading 
abuses.  While  not  all  of  the  Index's 
component  securities  report  real-time 
prices,  the  Commission  believes  that  the 
Exchange  has  reasonably  addressed  this 
concern  by  noting  that  no  more  than  7% 
of  the  Index  wei^t,  a  de  minimis 
amount,  may  report  non-real-time 
prices.  The  Commission  notes  that  if  the 
Index  foils  to  satisfy  the  7%  non-real 
time  price  reporting  requirement  or  the 
itiinimiiTn  trading  value  requirements. 
Barings  immediately  will  rebalance  the 
Index  by  removing  the  requisite 
stocks.*' 

In  addition,  the  Commission  notes 
that  Barings  has  adopted  appropriate 
procedures  to  be  followed  by  those 
responsible  for  maintaining  the  Index  in 
order  to  help  prevent  and  deter  the 
misuse  of  any  informational  advantages 
with  respect  to  changes  in  the 
composition  of  the  Index.  Such 
procedures  include,  for  example, 
informational  barriers. 


B.  Customer  Protection 

The  Commission  notes  that  the  rulea 
and  procedures  of  the  Exchange 
adequately  address  the  special  concerns 
attendant  to  the  trading  of  index 
warrants.  Specifically,  the  applicable 
smtability,  account  approval,  disclosure 
and  compliance  requirements  of  the 
Amex  warrant  listing  standards 
satisfactorily  address  potential  public 
concerns.  Moreover,  the  Amex  plans  to 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  Index. 
Pursuant  to  the  Exchange's  listing 
guidelines,  only  companies  capable  of 
meeting  the  Amex's  index  warrant 
issuer  standards  will  be  eligible  to  issue 
Index  warrants.  In  addition,  the  Amex 
presentiy  is  seeking  authority  to  list  and 
trade  only  a  single  issuance  of  warrants 
on  the  Index  which  have  a  term  of  less 
than  five  years. 

C  SurveiUance 

In  evaluating  new  derivative 
instruments,  the  Commission, 
consistent  with  the  protection  of 
investors,  considers  the  degree  to  which 
the  derivative  instrument  is  susceptible 
to  manipulation.  The  ability  to  obtain 
information  necessary  to  detect  and 
deter  market  manipulation  and  other 
trading  abuses  is  a  critical  foctor  in  the 
Commission's  evaluation.  It  is  for  this 
reeson  that  the  Conunission  requires 
that  there  be  a  CSSA  in  place  between 
an  exchange  listing  or  trading  a 
derivative  product  and  the  exchanges 
trading  the  stocks  underlying  the 
derivative  contract  that  specifically 
enables  officials  to  survey  trading  in  the 
derivative  product  and  its  underlying 
stocks.'"  Such  agreements  provide  a 
necessary  deterrent  to  manipulation 
because  they  focilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  For  foreign  stock  index  derivative 
products,  these  agreements  are 
especially  important  to  facilitate  the 
collection  of  necessary  regulatory, 
surveillance  and  other  information  from 
foreign  jurisdictions. 


"  See  note  10  supra. 
'■See  note  14  mipra. 


>*The  Commisaioo  believe*  that  the  ability  to 
obtain  relevant  surveillance  information,  including, 
amciig  oTlwr  things,  the  identity  of  the  ultiinala 
putdbmmm  and  sellers  of  securities,  is  an  eaaenda] 
and  necessary  component  of  a  CSSA.  A  CSSA 
should  provide  the  parties  thereto  with  the  abilitjr 
to  obtain  information  necessary  to  detect  and  deter 
market  manipulation  and  other  trading  abuses. 
Cootequeatly,  the  Commission  generally  requires 
that  a  CSSA  require  that  the  parties  to  the 
agraement  provide  each  other,  upon  request, 
information  about  market  trading  activity,  clearing 
activity  and  customer  identity.  See  Securitiaa 
Exchange  Act  Ralaaaa  No.  31S29  (Novembar  27. 
1M2). 
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In  order  to  address  the  above  noted 
concerns  and  to  comply  with  Secrtion 
106(g)  of  the  Amex  Company  Guide,  the 
Amex  has  entered  into  information 
aharing  amngements  with  the  Buenos 
Aires  Stock  Exchange  in  Argentina,  the 
Sao  Paolo  Stock  Exchange  in  Brazil,  and 
the  Santiago  Stock  Kxchangw  in  Chile.  In 
addition,  me  SEC  has  mramwanda  of 
understanding  with:  the  Comision 
Nacional  de  Valores  in  Argentina;  the 
Comisaiin  de  Valores  MobUiarios  in 
Brazil:  the  Superintendencia  de  Valores 
y  Seguros  in  Chile;  and  the  Comision 
Nacional  Bancaria  y  de  Valores  in 
Mexico.  As  of  June  30, 1997,  stocks  from 
Argentina,  Braidl,  Chile,  and  l^xico 
represent  92.44%  of  the  Index  weight 
As  a  result,  no  single  uncovered  country 
represents  more  than  3.90%  of  the  Indeoc 
weight  and  not  two  uncovered  countries 
represent  more  than  6.06%  of  the  Index 

D,  Market  bnpact 

The  Commission  believes  that  ^ 
listing  and  trading  of  Index  warrants  on 
the  Amex  should  not  adversely  impact 
the  securities  maricets  in  the  U.S.  or 
Latin  America.  First,  the  existing  index 
warrant  surveillance  procedures  of  the 
Amex  will  apply  to  warrants  baaed  on 
the  Index.  Second,  the  Commission 
notes  that  the  Index  is  broad-based  and 
diversified  and  includes  highly 
capitalized  securities  that  are  actively 
traded  in  their  home  markets.*' 
Accordingly,  the  Commission  does  not 
believe  that  the  introduction  of  Index 
warrants  on  the  Amex  will  have  a 
significant  effect  on  the  underlying 
Latin  American  securities  markets. 

For  the  reasons  described  above,  the 
Commission  finds  good  cause  to 
approve  Amendment  Nos.  1,  2  and  3, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Specifically, 
Amendment  No.  1  provides,  among 
other  things,  the  definition  of  "available 
capitalization,"  the  calculation  formula 
for  the  Index  and  the  foreign  stock 
exchange  with  which  the  Amex  has 
surveillance  sharing  agreements. 
Amendment  No.  2  provides  the  average 
daily  trading  volume  for  the  six  month 
period  ending  December  31, 1996  and 
the  weights  of  the  Index  components. 
Lastly,  Amendment  No.  3  adds  several 
maintenance  standartis  that  the 
Conunission  believes  strengthen  the 
Amex  proposal  by  ensuring  that  the 
Index  remains  broad-based  and  is 
comprised  of  relatively  well-capitalized 


and  liquid  secnirities.  No  single  stock 
may  comprise  more  than  20%  of  the 
Index  weight  and  no  five  stocks  may 
comprise  more  than  50%  of  the  Index 
weight  in  addition,  no  mora  than  7%  of 
the  Index  weight  may  report  non-real- 
time prices  in  failnilnHng  the  Index 
value.  NYSE  prices  wiUbe used  for 
options  eligible  ADRs  for  securities  from 
n<m-real-time  reporting  countries.  The 
Commission  believes  mat  this  standard 
will  ensura  that  a  substantial  portion  of 
the  Index  value  will  be  calculated  using 
current  prices.'* 

Accordingly,  the  Commission  believes 
&at  it  is  consistent  with  Sections  6(bX5) 
and  19(bH2)»  of  tiw  Act,  to  find  that 
good  cause  exists  to  approve 
Amendments  Nos.  1, 2  and  3,  osi  an 
accelerated  basis. 

IV.  Solicitation  of  Caauneirfs  and 
Conclnsion 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments 
Nos.  1,  2  and  3.  Persons  making  vnitten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seoiritias 
and  Excihange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  vtrritten  stetements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  p>er8on.  other  tiian 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  ReCarence 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  File  No.  SR-Amex- 
96-38  and  should  be  submitted  by 
October  14, 1997. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Amex's 
proposal  to  list  and  trade  warrants  based 
on  tiie  Barings  BEMI  Latin  America 
Index  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)  (2)  of  the  Act,  that  the 
proposed  rule  change  (SR-Amex-96- 
38),  as  amended,  is  approved. 

For  the  Commisaion  by  th«  Division  of 
Market  Regulation,  pursuant  to  clelegated 
authority.^ 


Maisarat  H.  McFarlaad, 

Deputy  Secretary. 

{PR  Doc.  97-25025  Filed  »-19-97;  8:45  ami 
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Sqitambv  12, 1997. 

On  March  11, 1997.  Delta  Clearing 
Corp.  ("Delta")  filed  witii  the  Securities 
and  Kxrhange  Commission 
("Commission")  and  on  May  7, 1997, 
and  May  29, 1997,  amended  a  proposed 
lule  chuige  (File  No.  SR-DCC-97-03) 
pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  Notice  of  the  propoeal  was       , 
published  in  the  Federal  RsfistBr  on 
June  18, 1997.2  No  coirunent  letters 
were  received.  For  the  reesons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

LDeeciiption 

The  proposed  rule  change  am«ids 
Delta's  procedures  for  repurchase 
agreements  and  reverse  repurchase 
agreements  ("Repo  Procedures")  to 
permit  Delta  to  clear  the  off-date  portion 
of  a  repurchase  agreement  ("repo") 
transaction  whose  on-date  portion  has 
been  cleared  outside  of  Delte.  Delta's 
Repo  Procedures  now  provide  that  Delta 
may  asstmie  the  obligation  to  cleer 
solely  the  off-date  pmrtion  of  a  repo 
transaction  ("novated  repo")  subject  to: 
(1)  The  receipt  by  Delta  of  matc:hing 
trade  reports  from  the  parties  to  the 
trade  or  from  authorized  broker,^  as 
applicable  and  (2)  Delta's  confirmation 
of  the  priw  execution  and  clearance  of 
the  on-date  portion  of  such  repo 
transaction. 

Sec:tion  2401  of  the  Repo  Procedures 
seta  forth  time  periods  for  participants 
to  report  on-date  transactions  to  enable 
Delta  to  clear  such  transactions  by 
settiement  time.  Section  2401  is 
amended  to  provide  that  the  time 
periods  for  reporting  transactions  set 


''  A*  the  Ansx  notas,  while  some  of  the  atocka 
in  the  Index  have  relatively  low  trading  volume. 
they  account  for  only  a  small  percentage  of  the 
Index  vreigb  ting. 


**  See  note  14  aupra 
»15U.S.C78a(bK2). 
"17  CFR  200.30-3(a)(12). 


>lSU.S.C78a(bKl). 

*  Sacairitiea  Bxcfaange  Act  Ralaaae  No.  38738 
(June  11. 1997),  62  FR  33145. 

3  Pursuant  to  Delta's  rules.  Delta  will  claar  and 
settle  repo  transactions  that  have  baaa  alaiad  into 
directly  between  two  participaBia  or  SBtacad  iolo  by 
two  participants  through  the  facilities  of  a  broker 
that  has  been  specifically  authorized  by  Oatta  for 
such  purpoaa. 
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foxth  in  the  first  paragraph  of  Section 
2401  do  not  apply  to  novated  repoe. 
Instead,  as  a  condition  for  Delta  to 
assume  on  such  business  day  the 
obligation  to  clear  the  off-date  portion, 
novated  repoa  must  be  reported  to  Delta 
by  5:00  p.in.  on  any  business  day  prior 
to  the  setdement  day  of  the  off-date 
portion.  However,  if  the  settlement  day 
of  the  off-date  portion  is  the  next 
business  day  following  the  business  day 
on  which  a  novated  repo  is  reported  to 
Delta,  such  novated  repo  must  be    . 
reported  to  Delta  prior  to  2:15  p.m.  so 
that  Delta  will  be  able  to  collect  margin 
related  to  the  transaction  in  a  timely 
manner.* 

Section  2507  is  added  to  the  Repo 
Procedures  to  clarify  that  provisions 
relating  to  on-date  settlement  do  not 
apply  to  novated  repos.  Similarly, 
Sections  2801  and  2802  are  amended  to 
clarify  that  no  delivery  of  collateral  or 
payment  of  net  money  through  Delta  is 
required  on  the  on-date  of  a  novated 
repo. 

Finally.  Section  2904  is  added  to  the 
ftepo  Procediires  to  provide  that  Delta 
may  accept  novated  repos  for  clearance. 
Section  2904  provides  that  a 
participant's  net  exposure  resulting 
from  the  assumption  by  Delta  of  a 
novated  repo  on  any  business  day  will 
be  included  for  purposes  of  rwlr^iUHng 
the  margin  required  to  be  deposited  by 
the  p>articipant  by  11:00  a.m.  of  the 
following  business  day  pursuant  to 
Article  XXVI  of  the  Repo  Procedures 
relating  to  margia.  If  Delta  »««"«"««  by 
5:00  p.m.  the  obligation  to  clear  the  off- 
date  portion  of  a  novated  repo.  any 
margin  required  from  a  participant  as  a 
resxdt  of  the  participant's  net  exposure 
resulting  from  Delta's  assumption  of 
such  novated  repo  will  have  to  be 
deposited  by  the  participant  on  or 
before  11:00  a.m.  on  the  next  day. 
However,  if  a  novated  repo  has  an  off- 
date  which  is  the  next  business  day 
following  the  business  day  on  which  the 
novated  repo  is  reported  to  Delta,  such 
novated  repo  is  treated  as  an  overnight 
repo  for  margin  collection  pucpoaet.' 

n.  Discussion 

Section  17A{b)(3)(F)«  of  the  Act 
requires  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 


*  Soctioa  2401  aiao  i*  amendod  to  raquirs  that 
ovamight  repo  tranaactioii*  ba  reportad  to  Oaha 
prior  to  2:15  p.in.  Overnight  repo*  and  novated 
repo*  reported  ooe  day  |»ior  to  aettleoMot  will  be 
margiDed  in  the  same  manner.  See  infra  oota  5. 

*  Delta  lend  I  a  (upplemental  daily  margin  report 
to  iwnhera  at  2:30  pji.  each  day  that  indicate*  the 
■mount  of  margin  a  mamhwr  muat  depo*it  prior  to 
3M)  pjn.  that  day.  The  margin  U  baaed  oo  an 
intiaday  mark.to-maikat  calculatioa  baaed  oa 
overnight  repoe. 

•15U.S.C78i^l(bX3XF). 


promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  17Ajfb)(3KF). 
The  proposal  will  allow  more  trades  to 
be  cleared  through  Delta's  clearance  and 
settlement  system.  Such  trades  will 
receive  the  benefit  of  Delta's  guarantee 
and  automated  settlement  capabilities. 
Because  of  Deltas  netting  of 
transactions,  the  proposal  also  may 
reduce  the  number  of  securities 
movements  needed  to  settle 
transactions.  By  reducing  the  number  of 
trades  settled  ex-clearing,  the  prt>posal 
should  assist  in  the  prompt  and  accurate 
clearance  and  settlement  of  repo 
transactions  cooaistant  with  section 
17A(bM3)(F)- 

m.  ConcfaMiaa 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  sectioo  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

ft  is  therefore  ordered,  pursuant  to 
section  19(bM2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  ^- 
DCC-97-03)  be  and  hereby  is  approved. 

For  the  CommiMion  by  the  Division  of 
Market  Regulatioa.  purauant  to  delagated 
authority.' 

Mai^arat  H.  McFariaad. 

Deputy  Secretary. 

[FR  Doc.  97-2S027  FiUd  9-l»-«7;  8:45  ami 


SECURfTTES  AMD  EXCHANGE 
COMM8SION 

[Ratoaee  No.  94-380M:  Fie  Na  Sa-OSCC- 
•7-07] 

8«N- Regulatory  Organizations; 
OovTnwnt  SacufWaa  Claarlng 
CorpocBlion;  Notfoa  of  FWng  ct  a 
Propo— d  Rule  Chang*  Relating  to 
EtocUon  of  Oiractora 

Saptamber  12. 1997. 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").i  notice  is  hereby  given  that  on 
July  23. 1997,  the  Government 
Securities  Clearing  corporation 
("CSCC")  fiied  with  the  Securities  and 
Exchange  Commission  (the 
"Commission")  and  on  August  18, 1997. 
amended  the  proposed  rule  change  as 
described  in  Items  I.  II.  and  m  below, 
which  items  have  been  prepared 
primarily  by  GSCC.  The  Commission  is 


publishing  this  notice  to  solicit 
commmits  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organisation's 
Statement  of  tiw  Terms  of  Substance  of 
the  Proposed  Rule  Changw 

GSOC  is  filing  the  proposed  rule 
change  to  amend  its  Shareholder 
Agreement  ("Agreement"),  By-laws,  and 
Certificate  of  Incorporation  in  order  to 
revise  GSGC's  procedures  for  election  of 
directors  and  to  revise  restrictions 
cunently  placed  on  transfara  of  GSCCs 
securities. 

n.  Self-Regnlatory  OrganJxatioB'e 
Statement  of  the  Porpoee  at,  and 
Statmory  BmIs  br,  flie  Proposed  Rnle 


In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSOC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

GSOC  racedtly  completed  a 
comprehensive  review  of  its  Agreement. 
By-laws,  and  Certificate  of 
Incorporation.  Pursuant  to  that  review, 
GSOC  proposes  to  amend  the 
Agreement,  By-laws,  and  Certificate  oi 
Incorporation  as  described  below.' 

1.  Beckground 

The  Agreement  was  first  executed  in 
1988  before  GSCC  had  a  set  of  rules  in 
place  and  before  there  was  any  business 
history  on  wliich  to  base  certain 
provisions  of  the  Agreement 
Consequently,  the  Agreement  covers  a 
broad  range  of  issues,  including  certain 
business  matters  not  foimd  in  most 
shareholder  agreements.  For  example, 
the  Agreement  includes  provisions 
relating  to  loss  allocation  procedures, 
which  are  now  comprehensively 
covered  by  GSCC's  rules. 

Moreover,  since  1988  there  have  been 
many  significant  changes  in  GSCC's 
services  and  membership  and  in  the 
government  securities  marketplace  in 


'17  CFR  20a3O-3(aKl2). 
>15U.S.C78*(bXl). 


I  has  modiflad  Ills  tat  of  As 

IbyGSCC 

>CSOC  currently  ha*  forty^six  ihanlioMan,  aack 
of  which  i«  a  party  to  the  Agiimnent  Tbe  M«tt«m»l 
SacwriUaa  Oaaiiiv  Coqtontion  ("NSOCT),  U  the 
iMgHt  ■fcwwhnliiBf.  VJ'<*"g  approximately  Jiight— «i 
paraanl  of  GSCXr*  r 
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general  making  the  Agreement 
inadequate  to  meet  the  realities  of  that 
marketplace  and  GSCC's  business  as  it 
is  conducted  today.  For  example,  when 
the  Agreement  was  drafted, 
partidpation  in  the  interdealer  broker 
government  securities  marketplace  was 
uinited  exclusively  to  primary  and 
aspiring  primary  dealers  and  their 
brokers.  Therefore,  the  Agreement 
contemplates  only  primary  dealers, 
aspiring  primary  dealers,  and  brokers  as 
particiiMmts  in  GSCC.  Today,  there  is  a 
much  broader  range  of  participation  in 
the  interdealer  broker  government 
securities  marketplace,  including 
nonprimary  dealera  and  nondealers. 

Furthermore.  GSOC  believes  that  the 
Agreement  sets  forth  a  great  number  of 
fixed  standards  relating  to  corporate 
governance  and  shareholder  rights. 
particularly  related  to  participation  on 
the  board  of  directors  and  the  issuance 
and  sale  of  shares,  that  are 
unnecessarily  and  overly  specific  and 
rigid  and  that  do  not  best  serve  the 
interest  of  GSOC  members, 
ahareholdera.  and  the  industry  in 
generaL  For  example,  the  Agreement 
cinrrently  allows  for  only  a  set  number 
of  board  seats  for  each  category  of 
dealer,  broker,  and  clearing  agent  bank. 
As  described  below,  the  proposed 
revisions  Mrould  provide  for  the  addition 
of  an  "at-large"  director  seat  in  lieu  of 
one  of  the  clearing  agent  bank  seats, 
which  would  allow  for  participation  on 
the  board  by  an  individual  from  a 
nonmember  firm.  Also,  certain  proposed 
revisions  wiU  allow  for  much  greater 
transfarabitity  of  GSCC  shares, 
including  shares  held  by  entities  that 
are  no  longer  involved  in  the 
government  sectirities  maricetplace  or 
that  are  no  longer  in  business. 

Finally,  the  proposed  revisions  will 
allow  for  more  flexibility  of  acti  cm  by 
GSOC  to  meet  future  business  needs, 
including  potential  mattera  such  as 
business  partnerships  and  acquisidons. 
Hius,  they  would  provide  more 
flexibility  to  GSCC  in  its  business 
planning  and  make  the  Agreement  • 
more  dynamic,  "living"  docaunent 

2.  Proposed  Changes 

As  described  more  fully  below,  the 
proposed  changes  fall  under  four  major 
categories:  (a)  nomination  and  election 
process  for  board  memben.  (b) 
composition  of  the  boerd,  (c)  restrictions 
on  issuance  and  transfer  of  shares,  and 
(d)  miscellaneous. 

(a)  Nomination  and  Election  Process 
for  Board  Members.  The  current 
nomination  process  for  participant 
directora  is  open  to  all  members  with 
every  membco'  being  able  to  nominate 
any  shareholder  member,  including 


itsell  However,  a  member  is  restricted 
to  sulnnitting  nominations  only  for  its 
own  correlative  participant  category 
(i.e.,  broker  participants  nominate 
broker  participant  directors,  clearing 
agent  iMnk  participants  nominate 
clearing  agent  bank  participant 
directors,  and  all  other  participants 
nominate  dealer  participant  directors). 
The  election  process  involves  ballots 
being  circulated  to  every  member  with 
such  voting  being  similarfy  limited  to 
one's  own  correlative  participant 
category. 

(i)  Creation  of  a  Nominating 
Committee.  Similar  to  the  process  in 
place  at  NSCC  and  other  clearing 
corporations,  GSOC  proposes  to  create  a 
nominating  committee  that  will  be 
responsible  for  nominating  candidates 
for  election  as  participant  directors  to 
the  board.  NSCC  will  continue  to 
nominate  and  to  elect  two  directors  to 
the  board  outside  the  nominating 
committee  process.  The  board  seat  for  a 
management  representative  and  for  the 
GSOC  president  will  also  remain  outside 
the  nominating  committee  process. 

With  respect  to  the  composition  of  the 
nominating  committee,  it  is  proposed 
that  the  nominating  committee  be 
comprised  of  five  individuals,  a 
m^rity  of  which  will  be 
representatives  frcnn  active  participants 
and  which  may  be  but  are  not  required 
to  be  former  board  membera.  With  the 
exception  of  the  initial  nominating 
committee,  GSCC  proposes  that  there 
must  be  a  one  3rear  break  between 
serving  on  the  board  and  saving  on  the 
nominating  committee  (i.e.,  a  year  must 
pass  between  a  board  member's  serving 
on  the  board  and  being  eligible  to  serve 
on  the  nominating  committee  and 
likewise  betwem  a  nominating 
committee  member's  serving  on  the 
nominating  committee  and  being 
eligible  to  serve  on  the  board). 

With  the  exception  of  the  fint 
nominating  committee,  GSCC  proposes 
that  incoming  nominating  committee 
members  be  designated  by  the  board 
taking  into  account  but  not  being  bound 
by  the  recommendations  of  ciBtrent 
nominating  committee  members.  GSOC 
also  proposes  that  participant  category 
be  irrelevant  for  purposes  of  the 
selection  of  nominating  committee 
members.  However,  as  a  general 
guideline,  the  individuals  serving  on  the 
nominating  committee  will  be  reflective 
of  GSCC's  overaU  membenhip  and 
potential  membership  base. 

The  term  of  a  nominating  committee 
member  will  be  two  yeara.  There  must 
be  a  one  year  absence  from  the 
nominating  committee  before  a  former 
committee  member  is  eligible  to  serve 

again   The  terms  of  nnminating 


committee  members  will  be  staggered. 
For  example,  one  class  with  three 
individuals  will  be  designated  in  the 
first  year  for  a  two  year  term  and 
another  class  with  two  individuals  wiU 
be  designated  for  a  one  year  term.  After 
these  initial  terms,  both  classes  will 
serve  for  two  year  terms.  Therefore, 
subsequent  nominating  conunittees  will 
have  two  staggered  classes  of  members. 

(ii)  Nomination  Process  for  Board 
Members.  GSCC  proposes  that  there  be 
two  levels  of  nomination  prtx:esses  for 
board  members.  The  first  level  will  be 
a  standard  process  for  the  nominating 
committee  to  name  candidates  for  board 
seats.  The  second  level  will  be  a 
supplemental  process  to  allow 
participants  to  formally  nominate 
candidates  in  addition  to  those  named 
by  the  nominating  committee.  As  with 
the  designation  of  nominating 
committee  members  described  above, 
nominating  committee  members  and 
participants  will  be  able  to  nominate 
individuals  in  all  participant  categories, 
not  only  the  committee  member's  or 
participant's  owm  category. 

In  the  standard  nomination  process, 
the  nominating  committee  will 
nominate  one  nominee  for  each  open 
participant  director  seet  The 
nominating  committee  wiU  select 
candidates  based  on  both  suggestions 
solicited  from  participants  as  well  as 
bom.  its  own  deliberations.  GSOC 
proposes  that  participants  be  provided 
an  opportunity  eerly  in  the  nomination 
process  to  suggest  one  nominee  for  each 
open  board  seat  Participants  will  then 
be  notified  of  the  nominating 
committee's  slate  of  candidates  for  open 
board  seats. 

After  participants  are  notified  of  the 
nominating  committee's  selections, 
participants  will  be  given  the 
opportunity  to  suggest  additional 
nominees  purauant  to  a  formal 
supplemental  nomination  process. 
Specifically,  participants  will  be  invited 
to  nominate  additional  nominees  with  a 
petition  signed  by  the  lesser  of  seven 
participants  or  five  percent  of  GSCC's 
participants.  Each  participant  wrill  be 
limited  to  signing  one  petition  for  eech 
open  board  seat 

(iii)  Election  Process  for  Board 
Members.  Similar  to  the  nomination 
process  described  above,  there  will  also 
be  two  levels  of  election  processes  for 
participant  directora.  In  the  standard 
election  process,  which  will  be  followed 
if  no  nnminating  petitions  have  been 
filed  by  participants,  the  nominating 
committee  will  certify  to  the 
shareholden  the  participant  directora 
selected  by  the  nominating  committee. 
Shareholden  will  then  be  bound  to  cast 
their  votes  supporting  the  nominating 
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committee  selections  at  the  annual 
meeting. 

However,  if  participants  have  filed 
one  or  more  formal  nominating 
petitions,  the  supplemental  election 
process  will  be  followed.  This  process 
will  involve  circulating  ballots  to  all 
participants  and  permitting  them  to  cast 
their  votes  to  fill  each  open  participant 
director  seat  in  the  contested  participant 
category  or  categories.  GSCC  proposes  to 
eliminate  the  requirement  that 
participants  only  may  vote  for  directors 
of  their  participant  category.         ' 

Participants  will  have  the  folloMdng 
voting  entidements:  (i)  active 
comparison  only  participants  will  be 
entitled  to  one  vote  per  open  board  seat, 
(ii)  active  netting  participants  will  be 
entided  to  at  least  two  votes  per  open 
seat,  and  (iii)  active  clearing  agent  bank 
participants  will  be  entided  to  two  votes 
per  open  seat.*  Supplemental  voting 
entidements  wdl  be  allocated  to  netting 
members  based  on  their  level  of  clearing 
fond  deposit.  Each  netting  member  will 
receive  an  additional  two  votes  for 
approximately  every  ten  million  dollars 
of  its  clearing  fund  deposit  up  to  a  total 
of  twelve  votes.'  Finally,  cumulative 
voting  rights  will  be  removed. 

(iv)  Vacancies  on  the  Board. 
Cunendy,  the  board  appoints  new 
directors  to  replace  directors  who  resign 
or  are  removed.  (NSCXD  designates  the 
person  to  be  appointed  by  the  board  if 
the  vacating  director  was  an  NSCC 
director.)  The  replacement  director  must 
be  in  the  same  participant  category  as 
the  vacating  director.  Such  replacement 
directors  serve  on  the  board  imtil  the 
next  anniiiil  meeting,  at  which  point  the 
current  nomination  and  election  process 
is  followed  to  refill  that  board  seat  with 
a  permanent  replacement.  This 
permanent  replacement  director  then 
serves  until  the  vacating  director's 
original  term  would  have  expired. 

GSCXD  proposes  to  retain  the  currmt 
replacement  mechanism  but  to  conform 
the  nomination  and  election  processes 
that  occur  at  the  annual  meeting 
following  the  board's  appointment  of 
the  replacement  director  with  the 
revised  nominating  and  election 
processes.  For  exampleilhe  nominating 
committee  will  select  a  nominee  for  the 
open  replacement  director's  seat  If  no 
participant  petitions  have  been  filed, 
shareholders  will  vote  their  shares  to 
support  the  nominating  committee's 
sdection.  If  a  participant  petition  has 
been  filed,  the  participants  will  then 


*  AfBUatad  maaalMfa  will  be  coondorad  one 
participant  far  puipoaea  of  dotannining  votii^ 
entitJements. 

'  The  clearing  fund  of  affiliated  -—- t*-*!!  will  ba 
t  to  determine  their  nunbv  oft 


elect  the  permanent  replacement 
director. 

(v)  Election  Process  for  the  Chairman 
of  the  Board.  Currendy,  there  is  no 
provision  in  the  Agreement  for  selecting 
the  chairman  of  the  board.  GSCC 
proposes  that  the  incoming  board  based 
upon  the  recommendation  of  the 
outgoing  executive  committee  will 
designate  the  chairman  of  the  board. 
The  chairman  will  be  elected  for  a  one 
year  item  with  no  overall  term  limit 
other  than  the  six  year  term  limit 
applicable  to  all  participant  directors. 

(b)  Composition  of  the  Board. 
Currendy,  the  Agreement  provides  for 
twelve  participant  directors  consisting 
of  a  set  number  of  directors  &om  each 
of  the  three  categories  of  participants. 
The  categories  and  number  of 
participants  are  six  dealer  participant 
directors,  three  broker  participant 
directors,  and  three  clearing  agent  bank 
participant  directors.  GSCC  believes  that 
the  current  composition  is  inadequate  to 
meet  the  reali^  of  GSCC's  business  as 
it  is  conducted  today.  For  many  years 
now,  diere  have  been  only  two  clearing 
agent  banks  eligible  to  fill  three  director 
seats.  Moreover,  whUe  all  participants 
are  eligible  to  nominate  participant 
directors,  not  all  participants  are  eligible 
to  serve  as  participant  directors.  Thus, 
GSCC  proposes  to  restructure  the 
board's  composition  and  the 
methodology  used  to  fix  its  composition 
in  a  manner  that  will  provide  enough 
flexibility  to  reflect  foture  demographic 
changes  in  GSCC  membership. 

GSCC  believes  that  specific  board 
composition  requirements  should  be 
removed  from  ^e  Agreement  and  that 
the  Agreement  should  outline  only 
broad  parameters  such  as  a  maximum 
number  of  board  seats  and  a  minimiiin 
required  number  of  categories  of 
directors  that  wdl  be  represented.  This 
will  allow  the  Agreement  to  be  a 
flexible,  "living"  document  that  will 
enable  GSCC  to  deal  readily  with 
significant  changes  in  its  membership 
base,  largest  shareholdexs,  and  business 
relationships. 

The  By-laws  will  state  that  the 
composition  of  the  board  may  be 
chained  by  ma)ority  vote  of  the 
shareholders  or  by  majority  vote  of  the 
board.  In  this  manner,  the  board  will  be 
empowered  to  make  changes  within  the 
Agreement's  broad  parameters, 
including  changing  the  size  or 
composition  requirements  of  the  board 
in  order  to  reflect  membership 
demographics  and  other  critmia.* 


•  Befora  changing  the  numbar  of  diradan,  GSOC 
onist  file  a  ptopoaad  rule  rJMng.  with  the 
CommiMion. 


GSCC  believes  that  major  changes  in 
the  board's  composition  are  not  now 
necessary  because  the  current  members, 
the  vast  majority  of  which  are  brokers, 
dealers,  or  banks,  are  adequately 
represented.  However,  GSCC  proposes 
revisions  to  the  Agreement  and  By-laws 
that  will  restructure  and  redefine  the 
board's  composition  in  order  to  ensure 
continued  £air  representation  in  the 
foture  and  to  ensure  representation  to 
those  types  of  entities  that  are  neither 
brokers,  dealers,  nor  baidcs.  As  the  most 
significant  step  towards  that  end,  the 
draler  participant  category  will  be 
replaced  with  a  "general  user 
participant"  category  to  include  more 
tjrpes  of  participants.  In  addition,  one  of 
the  clearing  agent  bank  director 
positions  will  be  recategorized  as  a  new 
"at-large"  director  position  which  will 
be  filled  by  any  person  whose  service  as 
a  board  member  will  be  beneficial  to 
GSCC  The  cxinent  board  composition  is 
fifteen  directors,  which  will  be 
recategorized  as  one  management 
director,  one  at-large  director,  two  NSCC 
directors,  six  general  user  participant 
directors,  three  broker  participant 
directors,  and  two  clearing  agent  henk 
directors. 

In  order  to  effect  these  changes,  the 
proposal  will  amend  certain  definitions 
in  the  Agreement.  "Broker"  is  cunendy 
defined  as  an  entity  regularly  engaged  in 
the  business  of  effecting  transitions 
specifically  in  treasury  securities  and 
specifically  for  the  account  of  primary 
dealers  and  aspiring  primary  dealers. 
GSCC  believes  this  definition  is  too 
narrow  and  ILmiting.  Hence,  GSOC 
proposes  to  broaden  the  definition  of 
"broker"  to  include  any  entity  regularly 
engaged  in  the  business  of  effecting 
transactions  in  any  securities  eligible  for 
processing  by  GSCC  on  behalf  of 
participants.  In  a  related  matter, 
references  to  treasury  securities  in  the 
Agreement  generally  will  be  changed  to 
reference  all  securities  eligible  for  GSOC 
services. 

"Clearing  agent  haiak"  is  currendy 
defined  as  any  clearing  baidc  regularly 
used  by  brokers,  primary  dealers,  and 
aspiring  primary  dealers  for  the 
clearance  and  settlement  of  transactions 
in  treasury  securities.  Under  the 
proposal,  "clearing  agent  bank"  will  be 
more  broadly  defined  essentially  to 
mean  any  commercial  bank  member  of 
the  Federal  Reserve  System  that 
provides  clearing  services  with  respect 
to  GSCC  eligible  securities  on  behalf  of 
others  for  at  least  ten  percent  of  GSOCs 
participants  and  that  provides  those 
services  using  its  own  Federal  Reserve 
account 

"Dealer  participant"  is  currendy 
defined  as  a  primary  dealer  or  an 
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aspiring  primary  dealer  that  is  a 
participant  Again,  GSOC  believes  this 
definition  is  too  narrow  and  limiting 
Thus,  GSOC  proposes  to  use  the  term 
"general  user  participant"  instead  of 
"dealer  participant"  In  addition,  GSOC 
proposes  to  use  the  corresponding  term 
"general  user  participant  director" 
instead  of  "d^er  participant  director." 
The  definition  of  general  user 
participant  will  be  broader  than  the 
current  dealer  member  category  defined 
in  the  rules  in  that  it  will  include 
essentially  any  participant  that  is  not  a 
broker  or  clearing  agent  bank,  including 
futures  commission  merchants  and 
registered  investment  companies. 

A  related  proposal  will  remove  all 
references  to  primary  and  aspiring 
primary  dealers  from  the  Agreement  As 
noted  above,  restricting  nonbroker 
participants  to  primary  and  aspiring 
primary  dealers,  the  latter  of  which  the 
Federal  Reserve  no  longer  recognizes, 
disenfranchises  participants  that 
nonetheless  act  in  a  traditional  dealer 
capacity. 

As  noted  above,  GSOC  proposes  to 
add  an  at-large  category  of  director  to 
further  fair  representation.  The  use  of 
this  category  will  allow  GSOC  the 
flexibility- to  add  to  the  board  a 
representative  from  a  type  of  member 
not  already  represented  on  the  board  or 
an  individual  fit>m  an  entity  that  plays 
an  important  role  in  the  government 
securities  marketplace  but  is  not  a  GSOC 
member  or  shareholder. 

Finally,  GSCC  directors  are  currendy 
limited  to  serving  two  consecutive  three 
year  terms  on  the  board.  GSCC  is 
proposing  to  retain  the  current  term 
limits  for  all  but  the  vice  chairman  and 
management  director,  who  will  not  have 
term  limits.  Furthermore,  the  Agreement 
wdl  specify  that  there  must  be  a  one 
3rear  absence  from  the  board  before  a 
former  director  is  eligible  for  a  new 
overall  six  year  term  limit  GSOC 
proposes  to  retain  the  three  staggered 
claMes  of  directors.  The  By-laws  will 
specify  the  categories  of  directors  that 
compose  each  of  the  three  classes. 

(cj  Restrictions  on  Issuance  and 
Transfer  of  GSCC  Shares.  GSOC  is 
subject  to  restrictions  on  the  issuance 
and  repurchase  of  its  shares.  In 
addition,  GSOCT's  shareholders, 
including  NSCC,  are  subject  to 
restrictions  on  the  transfer  GSOC  shares. 
The  restrictions  differ  for  Class  A  voting 
shares  and  Class  B  non-voting  shares. 

(i)  Restrictions  on  Shares.  One  of  the 
primary  restrictions  that  GSCC  woidd 
like  to  remove  from  its  shares  is  the 
price  restrictions.  Generally,  both  Class 
A  aiul  Class  B  shares  must  be  issues, 
sold,  or  transferred  at  a  price  of  $500  per 
share.  Only  NSGC  and  GSOC.  if  selling 


shares  it  acquired  from  NSCC.  are 
authorized  to  sell  or  transfer  Class  A 
shares  for  a  price  other  than  $500.  GSOC 
proposes  to  remove  this  price  restriction 
completely  which  will  provide  a  great 
deal  more  flexibility  to  shareholders 
wishing  to  sell  their  shares.  One 
exception  to  removing  the  price 
restriction  will  be  that  GSOC  generally 
will  not  be  able  to  sell  shares  at  less 
than  current  book  value. 

GSOC  cunendy  may  issue  Class  A 
shares  only  to  participants  not  already 
holding  class  A  shares.  GSCC  proposes 
to  provide  itself  more  flexibility  by 
being  able  to  issue  Class  A  shares  to  an 
existing  Class  A  shareholder, 
participant,  or  affiliate  of  a  participant' 
This  expansion  will  help  GSOC  broaden 
its  shareholder  base  in  an  appropriate 
manner. 

GSCC  currendy  may  issue  Class  B 
shares  only  to  holders  of  Class  A  shares. 
However,  the  board  recendy  steted  its 
intention  to  repurchase  the  tnriating 
Class  B  shares  when  GSCC  is 
detnmined  to  be  adequately  capitalized 
which  is  expected  to  occiir  by  year  end 
1997.  Because  GSOC's  intention  is  to 
repurchase  and  then  cancel  all  its  Class 
B  shares,  GSCC  proposes  to  remove 
from  the  Agreement  GSCC's  authority  to 
issue  new  Class  B  shares. 

In  addition,  the  Agreement  contains 
restrictions  on  transfers  of  Class  A 
shares  by  participant  shareholders 
includiiig  a  requirement  that  the  Class  A 
shareholder  must  transfer  aU  of  its  Class 
A  shares  and  that  the  transfer  must  be 
to  a  single  participant  not  already 
holding  Class  A  shares.  GSOC  proposes 
to  make  Class  A  shares  more  freely 
transferable  by  permitting  sales  to  any 
existing  Qass  A  shareholder, 
participant,  or  affiliate  of  a  participant 
in  lots  of  3(X)  shares.  However,  no 
shareholder  other  than  NSCC  will  be 
able  to  own  more  than  five  percent  of 
Class  A  shares  uidess  such  shares  are 
held  as  a  result  of  acquisition,  mergw, 
or  a  comparable  event  Similvly, 
holders  of  Class  B  shares  can  sell  such 
shares  only  to  participant  shareholders 
in  lots  of  200  and  only  with  GSCC's 
consent  GSCC  proposes  to  authorize 
shareholders  to  sell  Class  B  shares  to 
any  existing  shareholder,  participant,  or 
affiliate  of  a  participant  in  lots  of  200 
shares.  This  loosming  of  the  transfer 
restrictions  would  provide  a  benefit  to 
existing  shareholder^  in  the  form  of 
more  flexibility  in  ownership.  For 
example,  it  would  allow  shareholders 
that  have  multiple  sets  of  GSOC  shares 


'If  GSOC  isniaa  additiaaal  daaa  A  aharaa,  NSOC 
has  the  right  to  requact  that  enou^  additional  Qaaa 
A  sharet  be  iuued  to  it  in  order  far  NSOC  to  retain 
its  twenty  percent  holdings  in  GSOC  Tha  lainxiail 
Mrill  not  chiknge  this  ptoviaioa. 


by  virtue  of  acquisitions  or  mergers  to 
transfer  the  ownership  of  one  or  more 
share  sets  to  an  affiliated  entity. 

Currendy.  GSOC  has  a  right  of  first 
refusal  only  with  respect  to  NSOCs  sale 
of  its  Class  A  shares.  GSOC  proposes  to 
extend  its  right  of  first  refusal  to  any 
sale  or  transfer  of  shares  by  any 
shareholder.  GSCC  may  piuchase  such 
shares  at  the  lesser  of  the  agreed  price 
or  the  cuirrent  book  value.  GSCC  may 
resell  such  securities  for  a  price  at  least 
equal  to  the  book  value  unless  the  board 
approves  a  lower  price. 

Uidike  other  shareholders,  NSOC  may 
sell  any  number  of  its  Class  A  shares  at 
any  price  to  nonparticipants.  However, 
GSOC  has  a  right  of  first  refusal  to 
purchase  any  of  NSOC's  Qass  A  shares 
for  $500  per  share.  GSCC  can  then  seU 
these  repurchased  Class  A  shares  to 
participants  not  already  holding  Class  A 
shares  or  to  any  person  at  any  price  if 
approved  by  GSOC's  board.  "The 
proposed  rule  change  wdl  amend 
GSOCs  right  of  refusal  to  require  the 
sale  price  to  be  the  lesser  of  book  value 
or  the  negotiated  price.  Similar  to  its 
proposal  with  respect  to  the  issuance  of 
shares,  GSOC's  proposal  %vill  permit 
GSCC  to  sell  repurchased  Class  A  shares 
to  any  existing  Class  A  shareholder, 
participant  or  affiliate  of  a  participant 
at  a  price  equal  to  current  book  value. 

With  respect  to  shareholders  other 
than  NSOC.  GSOC  can  request  to 
purchase  Class  A  shares  from 
participant  shareholders  provided  that 
each  participant  shareholder  sells  the 
same  percentage  of  Class  A  shares  as 
each  other  participant  shareholder  and 
NSOC  continues  to  hold  twenty  percent 
of  GSOC's  Class  A  shares  unless  NSOC 
agrees  otherwise.  The  Agreement 
cunendy  provides  that  GSOC  does  not 
intend  to  repurchase  outstanding  Class 
A  shares  unless  all  Class  B  shares  have 
been  converted  to  Class  A  shares  or 
have  already  been  repiirchased  by 
GSCC  The  proposal  virill  allow  GSOC  to 
repurchase  shares  at  current  book  value 
or  at  any  price  determined  by  the  board. 

Class  B  shares  are  also  subject  to 
restrictions  on  conversions.  Participant 
shareholders  can  convert  Class  B  shares 
to  Class  A  shares  only  upon  GSOC's 
request  to  convert  GSOC  is  only 
authorized  to  issue  such  a  request  in 
order  to  effiact  a  transfer  of  converted 
shares  to  one  or  more  {>articipants  that 
do  not  hold  any  Class  A  shales.  Because 
GSOC's  intention  is  to  repurchase  and 
then  cancel  aU  its  Class  B  shares,  GSOC 
proposes  to  delete  the  conversion 
provisions. 

(ii)  Provision  for  Extraordinary 
Corporate  Action.  The  proposed 
dianges  to  the  Agreement  will  allow 
GSOC  to  issue  shares  in  response  to  an 
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extraordinary  corporate  action.  For 
example,  in  the  event  GSCC  engages  in 
a  joint  business  venture  with  another 
entity  or  enters  into  a  profit  sharing 
agreement  with  another  entity,  it  will  be 
able  to  issue  Class  A  shares  or  a  new 
class  of  shares.  Pursuant  to  such  an 
issuance,  GSCC  may  exchange  or 
transfer  such  shares  for  cash  in  any 
amount  or  for  any  noncash 
consideration. 

(iii)  Sharehclder  Ceasing  To  Be  a 
Participant.  Regardless  of  the  class  of 
shares,  if  a  shareholder  ceases  to  be  a 
GSCC  participant.  GSCC  has  the 
discretionary  right  to  repurchase  its 
shares  provided  that  GSCC  repurchases 
all  of  the  shares  for  $500  per  share. 
However,  GSCC  is  not  obligated  to 
repiirchase  such  shares.  Difficulties 
arise  when  a  GSOC  shareholder  is  no 
longer  a  participant  due  to  insolvency  or 
merger  or  because  it  no  longer  engages 
in  the  business  of  trading  in  government 
securities.  In  these  types  of  instances, 
contacting  the  shareholder  or  obtaining 
required  shareholder  action  such  as 
shareholder  votes  is  made  more 
difficult. 

GSCC  proposes  to  expand  its 
authorized  process  for  dealing  with 
situations  where  a  shareholder  no 
longer  is  a  participant.  GSCC  proposes 
to  amend  its  current  authority  to 
mandate  repurchase  of  shares  of  such  a 
shareholder  at  book  value.  However,  the 
proposal  also  will  authorize  GSCC  to 
ofiier  to  repurchase  shares  for  any  price 
determined  by  the  board. 

(d)  Miscellaneous  Amendments. 
There  are  a  number  of  other  {Hovisions 
in  the  Agreement  that  GSOC  proposes  to 
amend  including:  (i)  loss  allocation 
provisions,  (ii)  specific  time  and  name 
references,  (iii)  supermajority  voting 
requirements,  and  (iv)  changes  in 
GSiOC's  business. 

With  respect  to  loss  allocation,  the 
Agreement  currently  has  detailed  loss 
allocation  provisions  that  are  redundant 
with  the  loss  allocation  provisions  set 
forth  in  GSCC's  rules.  These  loss 
allocation  provisions  represent  business 
considerations  that  are  not  typicalFy 
covered  by  a  shareholder  agreement 
Therefore,  because  GSCC  believes  that 
the  rules  are  inherently  more  flexible 
than  the  Agreement,  GSCC  proposes  to 
delete  the  loss  allocation  provisions 
from  the  Agreement  as  they  are  more 
appropriately  handled  in  the  rules. 
Furthermore,  according  to  GSCC. 
inconsistencies  can  be  avoided  by 
having  the  loss  allocation  provisions  in 
only  one  docxunent. 

With  respect  to  time  and  name 
references,  there  are  a  number  of 
references  that  are  no  longer  relevant  to 
the  Agreement.  For  example,  there  are 


provisions  in  the  Agreement  relating  to 
shareholder  meetings,  classes  of 
directors,  and  staggered  elections.  These 
developmental  provisions  make  a 
number  of  references  to  procedures  that 
had  to  be  fbllovred  dtiring  the  period 
between  1988  and  1991  at  which  time 
standard  procedures  went  into  effect. 
Similar  to  the  time  references,  the 
Agreement  specifically  refers  to  NSCC 
in  a  number  of  sections  and  names  a 
specffic  individual  to  hold  one  NSCC 
director  seat  and  another  specific 
individual  to  act  as  the  management 
director  for  purposes  of  the  1988  annual 
meeting.  GSCC  propose  to  remove  all 
timing  references  and  procedures 
specific  to  the  period  betMfeen  1988  and 
1991.  In  addition,  GSOC  proposes  to 
remove  the  obsolete  provision  naming 
the  specific  individuals. 

The  Agreement  now  also  sets  forth  a 
number  of  supermajority  board  voting 
requirements  that  must  be  met  in  order 
to  make  certain  changes  to  the 
Agreement.  These  changes  to  the 
Agreement  include  classification  of 
directors,  procedures  for  electing  and 
replacing  directors,  provisions  related  to 
loss  allocation,  and  procedures  and 
requirements  for  amending  the 
Agreement  Furthermore,  eighty  percent 
of  the  entire  board  must  vote  to  change 
GSCC's  business. 

GSCC  proposes  to  remove  these 
supermajority  voting  requirements  with 
respect  to  future  amendments  of  the 
Agreement.  Many  of  the  provisions 
afibcted  by  the  supermajority  voting 
requirements  will  be  changed  to  such  an 
extent  that  such  requirements  will  no 
longer  be  logical.  Furthermore,  one  of 
the  overall  goals  of  amending  the 
Agreement  is  to  make  it  more  flexible. 

Notwithstanding  the  above,  GSOC 
would  retain  the  reqxiirement  that  it  be 
authorized  to  change  its  business  from 
that  of  a  registered  clearing  agency 
including  any  change  that  would  put 
GSCC  in  the  business  of  being  a  broker 
or  of  performing  brokered  transactions, 
only  upon  an  affirmative  vote  of  at  least 
eighty  percent  of  the  entire  board. 
Moreover,  for  the  protection  of  its 
shareholders  and  members,  GSOC 
proposes  that  any  change  of  business 
that  puts  GSCC  in  competition  with 
clearing  agent  banks  also  be  subject  to 
a  veto  by  a  unanimous  vote  of  all  the 
clearing  agent  bank  directors  and  one 
other  participant  director. 

According  to  GSCC,  the  {Ht>posed  rule 
change  will  benefit  GSCC's  members  by 
allowing  a  more  flexible,  efficient,  and 
responsive  administration.  Therefore, 
GSOC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 


and  the  rules  and  regulations 
promidgated  thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  wUl  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regalatary  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been ' 
solicited  or  received.  Members  will  be 
notffied  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
Important  Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSOC. 

m.  Date  of  Efiactiveneae  of  the 
Propoaed  Rule  rhang*  and  Timing  iar 
Commianon  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Conunission  will: 

(A)  by  order  approve  such  proposed 
rule  change  at 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  5e  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  file  number  SR-GSOC-97- 


Federal  Register  /  Vol.  62.  No.  183  /  Monday,  September  22,  1997  /  Notices 


48S53 


07  and  should  be  submitted  by  October 
14. 1997. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mafgaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-25028  Filed  »-l»-47: 8:45  am] 
ICOWiMa^-M 


SECUTUIES  AND  EXCNANQE 
COMMISSION 

[Rataaae  Ho.  34-49063;  FHe  No.  SR-NASD- 
•7-6^ 

Setf-R«gulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc..  Relating  to  Computar-to- 
Computer  Interface  Circuit  Fees  for 
Non-NASD  Members 

September  16, 1997. 

On  July  28. 1997.  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act") '  and  Rule  19b-4 
thereunder  *  to  amend  Rule  7010  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  to  charge  Computer-to- 
Computer  Interfece  ("CTCI")  subscribers 
that  are  not  NASD  members  a  circuit  fee 
of  $200  per  month  for  each  circuit 
Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  and  by  publication 
in  the  Federal  Register.  ^  No  comment 
letters  were  received.  The  Commission 
is  approving  the  proposed  rule  change. 

L  Description  of  Rule  Change 

Nasdaq  proposed  the  rule  change  in 
order  to  charge  CTCI  subscribers  that  are 
not  NASD  members  a  circuit  fee  of  $200 
per  month  for  each  circuit.  Firms 
employ  CTCI  between  their  in-house 
computer  systems  and  Nasdaq  for  a 
variety  of  functions,  the  most  prevalent 
being  order  entry  into  the  Small  Order 
Execution  System  ("SOES")  and  the 
reporting  of  transactions  into  the 
Automated  Confirmation  Transaction 


•17  CFR  200.3O-3(aMl2). 

'  15  U.S.C  78«(bKl). 

'17CFR240.19(>-4. 

*SecuhtiM  Exchange  Act  Release  No.  3892S 
(August  12,  1997).  62  FR  44158  (August  19,  1997). 
Concuirently,  pursuant  to  SecUon  19(bM3MAMii)  of 
the  Kxrhango  Act.  Nasdaq  Bled  with  the 
Commiasion  an  identical  rule  change  that  applies 
to  NASD  members.  See  Securities  Exchange  Act 
Releue  No.  3S926  (August  12, 1997).  62  FR  44157 
(August  19. 1097). 


Service  ("ACT").  Nasdaq  cunenUy 
supports  a  total  of  449  circuits. 

Although  most  users  of  CTQ  are 
NASD  members,  a  small  number  are 
not  Specifically,  these  are  mutual  funds 
or  their  pricing  agents  that  may  use 
CTCI  for  transmitting  net  asset  values 
("NAVs")  each  day  to  Nasdaq's  Mutual 
Fund  Quotation  Service.  To  ensure  that 
the  costs  are  uniformly  allocated  among 
all  CTCI  subscribers,  Nasdaq  is 
proposing  to  apply  the  circuit  charge  to 
these  subscribers  as  well. 

The  CTCI  network  is  presentiy 
managed  by  MCI  (Communications 
Corp.,  which  is  responsible  for  customer 
services  including  installation, 
relocation  and  trouble  shooting. 
Subscribers  pay  a  monthly  fee  to  MQ 
for  each  circuit  in  use.  Nasdaq  does  not 
currentiy  charge  CTCI  subscribers 
beyond  the  fees  associated  with  the 
transaction  services  supported  by  the 
era  network. 

Nasdaq  believes  that  the  new  fee 
structure  is  necessary  due  to 
adjustments  and  enhancements  that 
Nasdaq  has  already  made  to  support 
capacity  for  trading  days  of  1  billion 
shares  currentiy,  1.5  billion  shares  by 
the  end  of  1997,  and  2  billion  shares  in 
1998.  As  the  number  of  CTQ  circuits 
g^ws,  the  potential  to  exceed  capacity 
limits  in  the  CTQ  supported  services, 
notably  ACT  and  SOES,  likevrise 
increases.  As  a  consequence,  additional 
infrastructure  enhancements  will  be 
required  to  maintain  the  level  of  support 
required  to  nm  these  services  at  an 
acceptable  level  of  performance.  In 
addition  to  future  systems 
enhancements,  Nasdaq  continues  to 
incur  costs  for  the  support  of  CTQ 
circuits  and  subscribers.  These  costs 
include  hartlware  and  software 
enhancements  and  upgrades  for  the 
communications  intwfeces  with  Nasdaq 
systems,  supprart  of  the  subscriber 
database,  customer  telephone  support 
and  Nasdaq  staff  planning  and 
provisioning  for  CTQ.  A  recent  activity- 
based  costing  analysis  indicated  that 
these  costs  total  approximately  $1.1 
million  annually,  which  Nasdaq  seeks 
to  recover  through  this  fee. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Exchange  Act,^  which  reqtiires  that  the 
rules  of  the  NASD  provicfe  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
fecility  or  system  which  the  NASD 
opoates  or  controls. 


ILDiacuaeion 

The  Commission  finds  the  proposed 
nile  change  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  and,  in  particular,  the 
requirements  of  Section  15A(bM5)  of  the 
Exchange  Act.*  Section  15A(b)(S) 
requires  that  the  rules  of  a  national 
securities  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
fecility  or  system  which  the  association 
operates  or  controls.  The  Ckimmission 
believes  that  the  CTCI  fee  for  non- 
members  is  reasonable  and  results  in  an 
equitable  allocation  of  the  costs  between 
NASD  members  and  non-members 
associated  with  operating  CntZI.  The 
proposed  rule  change  will  merely  act  to 
offset  Nasdaq's  costs  of  doing  so. 
Further,  it  is  important  that  Nasdaq 
continue  to  increase  its  capacity  and 
that  it  continue  its  infi^astructure 
enhancements.  Improvements  such  as 
these,  which  strengthen  the  national 
market  system,  are  in  the  public 
interest  Accordingly,  the  Commission 
finds  that  Nasdaq's  proposal  is 
appropriate  and  consistent  with  the 
ExchangeAct  ' 

m.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Art, 
that  the  proposed  rule  change  (SR- 
NASD-97-54)  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegstsd 
authority." 

Maisarat  H.  McFariaad, 

Deputy  SecTBtary. 

[FR  00097-25082  FUed  9-19-97;  8:45  am) 

aauNG  cooe  tMo^-H 


SECURniES  AND  EXCHANGE 
COMMISSION 

[naliaii  Wa  34-39080;  InlfneUonei  Seilee 
fMeaae  Na  1100;  Rle  No.  SR-OOO-97-1] 

Self-Regulatory  Organizations;  OMUC. 
The  l.ondon  SecuritieB  snd  Derivativea 
Exchange  Umlted;  Order  Approving 
Proposed  Options  Disclosure 
Documents 


September  15, 1997. 

On  June  30, 1997,  OMLX.  The  London 
Securities  and  Derivatives  Exchange 


♦15U.S.C780-3. 


*  In  approviDg  this  rale,  the  Commission  notaa 
that  it  has  considered  the  proposed  rule's  impact  oo 
efficiency,  competition,  and  capital  formabon.  IS 
U.S.C  78c(0. 

•  17  CFR  200.30-3(aXl2). 
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Limited  submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Conmiission"),  pursuant  to  Rule  9b-l 
under  the  Seoirities  Exchange  Act  of 
1934  ("Act"),'  five  preliminary  copies 
of  its  options  disclosure  document 
("ODD"),  which  describes  the  risks  and 
characteristics  of  OMLX  exchange- 
traded  put  and  call  options  available  to 
American  investors. 

On  August  15,  the  OMLX  exchange 
submitted  an  amendment  to  the  ODD 
providing  that  the  National  Association 
of  Secvuities  Dealers.  Inc.  (the  "NASD"), 
will  not  serve  as  a  U.S.  custodian  of 
OMLX's  Rulebook.  ODD,  and 
registration  statement,  which  includes  a 
prospectus.' 

Rule  9b-l  provides  that  an  options 
maricet  must  file  five  preliminary  copies 
of  an  ODD  with  the  Commission  at  least 
60  days  prior  to  the  date  definitive 
copies  of  the  ODD  are  furnished  to 
customers,  unless  the  Commission 
determines  otherwise,  having  due 
regard  to  the  adequacy  of  information 
disclosed  and  the  protection  of 
investors.  In  addition,  Rule  9b-l 
requires  an  options  market  to  file  five 
copies  of  an  amendment  to  the  ODD 
with  the  Commission  at  least  30  days 
prior  to  the  date  definitive  copies  are 
famished  to  customers,  unless  the 
Commission  determines  otherwise, 
having  due  regard  to  the  adequacy  of 
information  disclosed  and  the 
protection  of  investors.  The  Commission 
has  reviewed  the  OMLX  exchange's 
ODD,  as  amended,  and  finds  that  it  is 
consistent  with  the  protection  of 
investoFB  and  in  the  public  interest  to 
allow  the  distribution  of  the  disclosure 
docimient  as  of  the  date  of  this  order.^ 

It  is  therefore  ordered,  pursuant  to 
Rule  9b-l  xmdm  the  Act,*  that  the 
proposed  OMLX  ODD,  as  amended,  is 
apinoved.  on  an  accelerated  basia. 

Far  tlw  rommiMinn,  by  the  DivisiiHi  of 
Mukst  Ragulation.punuaat  to  delegated 
■utfaoritj.* 


by  MttT^nt  H.  DAcFarlaad. 

Deputy  Secntaiy. 

[FR  Doc  97-25026  Filed  9-19-97  8:45  am] 

MLLMQ  OOOC  SOIO-SI-M 


>17CFR24aflb-l. 

*Theae  documonta  will  be  tyailable  by  raqoMt  to 
OMLX.  The  Londoo  SacuritiM  and  Derivativw 
Exchanga.  Limitad.  107  r«nn/wi  Streot,  London 
EC4N  SAD.  or  by  »'■'•■■— ii^  OMLX't  InteniM 
addi«aa  at:  httpAVomgroup.coniN. 

>Rula9b-l  providaathatthauaaofanOOOafaall 
not  be  pennittsd  unleaa  the  opttons  claaa  to  whidi 
the  document  relaiaa  is  the  (ubiect  of  an  afiactive 
ragiatTation  (tatamaot  on  Fonn  S-20  undar  the 
Sacuritiea  Act  of  1933.  On  September  12.  1997.  the 
CoouBiaaiao.  puisoant  to  delegated  authority, 
dedarad  aOactiva,  OMLX'i  Fonn  S-20 1 
atatamant.  Sae  FUe  Na  333-34519. 

«17CFR240.9b-l. 

» t7  CFR  200.3O-3(aX39). 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Railroad  Administration 

[DockM  Na  RSAC-M-1.  NoOoe  Na  q 

Railroad  Safaty  Advisory  Committaa; 
Notioa  of  Masting 

AOENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Notice  of  Railroad  Safaty 
Advisory  Committee  ("RSAC")  meeting. 


FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
iiyliiHing  possible  adoption  of  specific 
recommendations  for  regulatory  action 
and  consideration  of  new  tasks  to  be 
proposed  by  FRA. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Tuesday. 
September  30, 1997. 
A00RES8CS:  The  meeting  of  the  RSAC 
will  be  held  at  the  BWI  Airport  Marriott. 
1743  West  Nursery  Road.  Baltimore, 
Maryland.  The  meeting  is  open  to  the 
public  on  a  first-come,  first-served  basis 
and  is  accessible  to  individuals  with 
disabilities.  Sign  language  interpreters 
will  be  available  for  individuals  with 
hearing  impediments. 
FOR  RmTHER  MFOfMATION  OOiaACT: 
Vicky  McCully,  FRA.  400  7th  Street. 
S.W.  Washingtim.  D.C  20590.  (202) 
632-3330,  Grady  Cothen,  Deputy 
Associate  Administrator  for  Safety 
Standards  and  Program  Development, 
FRA.  400  7th  Street,  S.W.,  Washington. 
D.C  20500,  (202)  632-3309.  or  Lisa 
Levine.  Office  of  Chief  Counsel,  FRA. 
400  7di  Street.  S.W..  Washington.  D.C 
20590.  (202)  632-3189. 
SUPPIXMBfTARY  MFOMIATION:. 

Pursuant  to  section  10(aX2)  of  the 
Federal  AdviscHy  Committee  Act  (Pub. 
L.  92-463).  FRA  is  giving  notice  of  a 
meeting  of  the  Railroad  Safety  Advisory 
Conmuttee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4:00  pjn.  on  Tuesday, 
September  30, 19§7.  The  meeting  will 
be  held  at  the  BWI  Airport  Marriott, 
1743  West  Nursery  Road,  Baltimore, 
Maryland.  All  times  noted  are  Eastern 
Standard  Time. 


RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  fit>m  among  27 
organizations  representing  various  rail 
industry  perspectives,  and  2  associate 
non-voting  representatives  from  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 
Sta^  of  the  National  Transportation 
Safety  Board  also  participates  in  an 
advisory  capacity. 

During  this  meeting,  the  RSAC  will 
receive  status  reports,  containing 
progress  information,  regarding  the 
proposed  revision  of  the  Track  Safety 
Standards  (including  recenUy  published 
NPRM  on  revisions  to  the  track  safety 
standards  contained  in  49  CFR  part  213 
and  related  issues)  and  the  Notice  of 
Proposed  Rulemaking  on  Railroad 
Communications  (including  revisions  to 
49  CFR  part  220). 

The  Committee  will  be  briefed  tin. 
and  may  be  asked  to  consider  for 
approval,  the  Tourist  and  Historic 
Railroad  working  group's  proposal  for 
the  revision  of  the  steam  locomotive 
inspection  and  testing  standards 
contained  in  49  CFR  part  230. 

The  RSAC  wiU  also  be  receiving 
status  reports,  containing  progress 
information,  concerning  three  recently 
constituted  elements  of  the  Committee: 
the  Locomotive  Crashworthiness 
Working  Group,  the  Locomotive  Cab 
Working  Conditions  Working  Ckoup, 
and  the  Event  Recorder  Working  Group 
(established  to  develop  locomotive 
event  recorder  accident  survivability 
standards  and  other  amendments). 

Finally,  the  agency  will  present  four 
new  tasks  to  the  Committee  for  its 
acceptance:  (1)  review  of  the  definition 
of  events  required  to  be  reported  as 
"train  accident"  under  the  Accident/ 
Incident  Reporting  regulations;  (2) 
development  of  performance  standards 
for  communications-  and  processor- 
based  signal  and  train  control  systems; 

(3)  evaluation  of  requirements  for 
Positive  Train  Control  (PTC),  including 
costs  and  benefits  of  FTC  systems;  and 

(4)  revisions  to  the  regulations 
addressing  freight  cars  safety  standards, 
specifically  with  respect  to  applicability 
to  freight  cars  used  for  maintenance  of 
way  purpoees. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11, 1996 
(61  F.R.  9740)  for  more  information 
about  the  RSAC. 
Doaaid  M.  Bikoa; 
Deputy  Administrator. 
(FR  Doc  97-25112  Filed  9-17-07;  3:15  pm] 


cooa 


Federal  Register  /  VoL  62,  No.  183  /  Monday.  September  22,  1997  /  Notices  48555 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TranaportaUon  Board 
(8TB  nnanoe  Docket  Na  334551 

Paducah  &  Louisville  Rsllway^ 
Tradcage  Rights  Exemption— Wsatsm 
Kentucky  Railway.  LLC 

Western  Kentucky  Railway.  LLC 
(WKR),  a  Class  m  rail  carrier,  has  a^eed 
to  grant  overhead  trackage  rights  to 
Paducah  &  Louisville  Railway  (P&L).  a 
Class  n  rail  carrier,  over  a  segment  of 
track  between  the  CSX  Transportation. 
Inc.  (CSXT),  and  WKR  connection  at 
Providence.  KY.  at  or  near  CSXT 
milepost  291.8  and  WKR  milepost  9.4  of 
the  Wheatcroft-Providence  section  and 
Pyro  Mine.  KY.  at  or  near  WKR  milepost 
4  of  the  Blackford-Clay  Section,  a 
distance  of  approximately  10  miles. 

The  purpose  of  the  trackage  rights  is 
to  allow  P*L  to  provide  a  rail  service 
alternative  for  coal  traffic  between  the 
Pyro  Mine.  KY.  and  BRT  Terminal  at 
Jessup,  KY. 

As  a  condition  to  diis  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  as  required  by 
49  U.S.Q  11326(b).  subject  to  the 
procedural  interpretations  of  the 
analogous  statutory  provisions  at  49 
U.S.C.  10902  contained  in  the  Board's 
decision  in  Wisconsin  Central  Ltd. — 
Acquisition  Exemption — Lines  of  Union 
Pacific  Railroad  Company,  STB  Finance 
Docket  No.  33116  (STB  served  Apr.  17. 
1997)  (MO.  Exemption). ' 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  the  September 
11, 1997  effective  date  of  the 
exemption.^ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33455,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit.  1925 


■  PaL  baa  alatad  that  it  is  altemaUvely  willing  to 
capt  Ibe  conditions  set  out  in  Norfolk  and 
Wettem  Hy.  Co.— Trackage  Riglits—BN,  354  LCC 
60S  (1978).  aa  aoodified  in  Mendocino  Coatt  Ry., 
loc.— Lease  and  Operate.  360  l.CC.  653  (1980). 
Section  1 1 326(b)  provides  that  parties  may  ^rae  to 
lanns  other  than  as  provided  in  that  subsection. 

'The  notice  to  employees  discussed  in  WCL 
Exemption  and  recently  adopted  as  a  requirement 
far  certain  transactions  in  ^Acquisition  of  Rail  Lines 
Under  49  U.S.C.  10901  and  10902— Advance  Notice 
of  Proposed  Transactions.  STB  Ex  Parte  No.  562 
(STB  served  Sept.  g.  1997).  does  not  apply  to 
■xempt  trackage  righu  transactions. 


K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  A. 
Mullins.  Esq..  Troutman  Sanders  LLP. 
1300  I  Street.  N.W..  Suite  500  East. 
Washington.  DC  20005-3314. 

Decided:  September  15, 1997. 

By  the  Board,  David  M.  Konsduiik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WiiUaiM, 
Secretary. 

(FR  Doc  97-25068  Filed  »-l»-97;  8:45  am] 
■auNQ  oooe  4S15-00-P 


UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  MsaUng 

AQBICY:  United  States  Enrichment 
Corporation,  Board  of  Directors. 

TIME  AND  DATE:  8:00  a.m..  Wednesday. 
September  25. 1997. 

PIACE:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive.  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Reviewof  commercial,  operational 
and  financial  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  FURTHER 
MFORMATKM:  Barbara  Arnold.  301-564- 
3354. 

Dated:  September  17, 1997. 
MnUiam  H.  Tinben.  Jr.. 

President  and  Chief  Executive  Officer. 

(FR  Doc.  97-25191  Filed  9-18-97;  11:26  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Commitlee  on  Cemeterias 
and  Memorials,  Notice  of  Rachartering 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act.  as  amended 
Pub.  L.  92-463:  5  U.S.C  App.),  that  the 
Department  of  Veterans  Affairs' 
Advisory  Committee  on  Cemeteries  and 
Memorials  has  been  rechartered  for  2- 
3rear  period  beginning  September  9, 
1997.  through  September  9. 1999. 

Dated:  September.l2, 1997. 

By  direction  of  the  Secretaiy-DesignatB. 
Heyward  Bannister. 
Committee  Management  Officer. 
[FR  Doc.  97-25049  FUed  9-l»-e7;  8:45  am] 
■LUNQ  oooe  sno-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Computer 
Matching  Program  Batsraan  the 
Department  of  Vaterans  Affairs  and  the 
Intamal  Ravanua  Sarvica,  Dapartmant 
of  the  Treasury 

AQBICT:  Department  of  Veterans  Affidis. 
ACTION:  Notiqa  of  computer  mwtnhjrig 
program. 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VAJ  and 
.    the  Internal  Revenue  Service  (IRS) 
propose  to  conduct  a  computer 
matching  pro-am.  The  purpose  of  the 
program  is  to  locate  taxpayers  who  owe 
delinquent  debts  to  the  Federal 
Government  as  a  residt  of  their 
participation  in  benefit  pro-ams 
(including  health  care)  administered  by 
VA.  Once  located,  VA  will  pursue 
collection  of  debts  through  volumtary 
pajrments.  If  such  payments  are  not 
forthcoming,  VA  may  seek  involuntary 
collection  imder  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

The  legal  authority  for  imdertaking 
this  matching  program  is  contained  in 
the  Internal  Revenue  Code  at  26  U.S.C 
6103(m)(2)(A).  VA  and  IRS  have 
concluded  an  agreement  to  conduct  the 
matching  prt>gram  pursuant  to 
provisions  of  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a(o)).  IRS  will  act 
as  recipient  (i.e.,  matching)  agency.  VA 
will  provide  a  tape  extract  to  ERS  that 
contains  the  Name  Control  (the  first  four 
characters  of  the  surname)  and  social 
security  number  (SSN)  of  each  record 
subject  IRS  will  compcue  the  tape 
extract  against  its  database  of  taxpayers 
who  have  filed  Federal  Individual 
Income  Tax  Returns,  establishing  "hits" 
(i.e.,  individuals  common  to  both  tapes) 
on  the  basis  of  matched  SSN's  and 
Name  Controls.  For  each  hit,  IRS  will 
disclose  to  VA  the  following 
information:  Name  Control.  SSN,  and 
latest  street  address.  P.O.  Box  or  other 
address  furnished  by  the  taiquyer. 

Records  to  be  Matched:  The  systems 
of  records  maintained  by  the  respective 
agencies  from  which  records  will  be 
discloeed  for  the  purpose  of  this 
computer  match  are  as  follows: 

IRS:  Individual  Master  File  (IMF). 
Treesury/IRS  24.030,  containing 
millions  of  records  of  taxpayers  who 
have  filed  Federal  Individual  Income 
Tax  Returns.  A  full  description  of  the 
sjrstem  of  reconis  was  last  published  at 
60  FR  56787  (November  9, 1995). 

VA:  Accoimts  Receivable  Record*— 
VA  (88VA20A6)  containing  records  of 
approximately  350.000  debtors. 
EHadosure'will  be  made  under  routine 
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use  No.  18  of  that  system,  a  faill 
description  of  which  was  last  published 
in  61  FR  60148  on  November  26, 1996. 
The  nw*rh'"g  program  is  expected  to 
begin  on  or  about  October  22. 1997.  and 
continue  in  affect  for  18  months.  The 
agreement  governing  the  matching 
program  and.  thus,  the  matching 
pcogram,  may  be  extended  an  additional 
12  months  with  the  respective  approval 
of  VA's  and  the  Department  of  the 
Traesury's  Data  Integrity  Boards.  Such 
extension  must  occur  within  three 
months  prior  to  expiration  of  the  1ft- 
month  pmod  set  forth  above  and  under 
tlie  tains  set  forth  in  5  U.S.C 
552a(oX2XD). 

AOOnmES:  Interested  persons  are 
invited  to  submit  written  comments. 


suggestions,  or  ob|ections  regarding  the 
proposal  to  conduct  the  matching 
program  to  the  Director,  Office  of 
Reflations  Management  (02D), 
Department  of  Veterans  AfEsirs.  810 
Vermont  Avenue.  NW.,  Room  1154. 
Washington,  DC  20420.  All  relevant 
material  received  before  October  22, 
1997,  will  be  considered.  All  written 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of 
Regulations  Management,  Room  1158, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Fridays, 
except  hcMidays. 

FOR  HMTMBI  WFOflATION  CONTACT: 
Mark  Gottsacker.  Debt  Managemoit 
Ctater  (389/OOA),  Department  of 


Veterans  Afbdrs,  Bishop  Henry  Whipple 
Federal  Building,  1  Federal  Drive.  Ft 
Snelling.  MinnesoU  55111.  (612)  72S- 
1844. 

tUPPtBMBtTMt  MFOnMATION:  This 
information  is  required  by  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C 
552a(e)(12)).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  andOMB. 

Approved:  September  8. 1997. 
HHiMW.Gober, 
Acting  Secntaiy  of  Vetmxuu  Affata. 
[FR  Doc  97-2S048  PUad  9-10-97;  8:45  am] 
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Corrections 


a 


This  secfion  o<  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  prevkxjsiy 
published  Presidentiai,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appeer  in 
the  appropriate  document  categories 
eisewttere  in  ttte  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  UtHWM  SwvkM 
7CFRPart1737 

RM0672-ABn 

Rural  TttaphOTM  Bank  and 
TalaconwiHinle  ationi  Program  Loan 
PoHctoa,  Typas  of  Loana,  Loan 


Convction 

In  rule  document  97-23580  beginning 
on  page  46867,  in  the  issue  of  Friday, 
September  5, 1997,  make  the  following 
correction: 

On  page  46871,  in  the  third  column, 
the  Part  1737  heading  should  reed: 

PART  1737— PRE-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
TELECOMMUNICATIONS  LOANS 

muMta  cooc  iss»«i4» 


DEPARTMENT  OF  ENERGY 

Waatam  Araa  Powar  Adminiatratlon 

Tranamiaaion  and  Ancillary  Sarvlcaa 
Ralaa.  Pick-Sloan  Mlaaouri  Baain, 
Eaatam  DIviaion 

Coirectio/i 

In  notice  doomient  97-24348 
beginning  on  page  48272,  in  the  issue  of 
Monday,  September  15, 1997,  make  the 
following  correction: 

On  page  48272,  in  the  second  column, 
in  the  DATES  section,  in  the  fourth  line. 


"November  14, 1997"  should  read 
"December  15, 1997". 

■UMQ  COM  1SSMI4 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart«7 

CET  DocfcM  Na  93-a2;  PCC  ar-SOSI 

GukMinaa  for  Evaluating  tha 
EnvlrofNnantal  Effacta  of 
Radtofraquancy  Ratfatton 

Conection 

In  rule  document  97-24165  beginning 
on  page  47960  in  the  issue  of  Frid^] 
September  12, 1997,  make  the  following 
conection: 

f  97.13    (ConaeMq 

On  page  47968,  in  the  second  column, 
under  the  five  asterisks,  §  g7.13(c)(l) 
was  inadvertentiy  omitted: 

(c)  Before  causing  or  allowing  an 
amateur  station  to  transmit  &x>m  any 
place  where  the  operation  of  the  station 
could  cause  human  exposure  to  RF 
electromagnetic  field  levels  in  excess  of 
those  allowed  under  §  1.1310  of  this 
chapter,  the  licensee  is  required  to  take 
certain  actions. 

(1)  The  licensee  must  perform  the 
routine  RF  environmental  evaluation 
prescribed  by  §  1.1307(b)  of  this  chapter, 
if  the  transmitter  PEP  exceeds  the 
following  limits: 

BNXMQCOOE  1«0»«14 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSM 
Rm320e-AH46 

Fadaral  Emptoyaaa  Haaltti  Banaflts 
Program:  Opportunitiaa  To  Enroll  and 
Changa  Enrollmant 

Correction 

In  rule  document  97-18958  beginning 
on  page  38433,  in  the  issue  of  Friday, 


Federal 
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July  18, 1997.  make  the  followii^ 
corrections: 

1.  On  page  38434,  in  the  second 
ccdumn,  in  the  third  line: 

a.  "individuals"  should  read 
"individual". 

b.  "with"  should  read  "within" 

2.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  first  line,  "comments' 
should  read  "commenters". 

f  800.103  ICorraeM] 

3.  On  page  38435,  in  the  second 
column,  in  §  890.103,  in  the  paragraph 
designated  as  "4.",  in  the  first  line, 
"received"  should  read  "revised". 


1800.301  (CorreelidI 

4.  On  page  38435: 

a.  In  the  second  column,  in 

§  890.301(b),  in  the  fourth  line,  "pay" 
should  read  "day". 

b.  In  the  third  column,  in 

§  890.301(c),  in  the  third  line  from  the 
bottom,  "employee"  should  read 
"employing". 

c.  In  the  third  column,  in 

§  890.301(c),  m  the  second  line  from  the 
bottom,  "employment"  should  read 
"employee". 

5.  On  page  38436,  in  the  third 
column,  in  §  890.301(1),  this  paragraph 
should  be  designated  as  "(1)". 

f  000.303  (Correclid] 

6.  On  page  38437,  in  the  first  column: 

a.  In  the  heading  of  $  809.303. 
"continuation"  should  read 
"Continuation". 

b.  In  §  809.303  paragraph 
designated  "8.",  in  the  third  line. 
"§  890.301(1)"  should  read  ' 
"8890.3010)". 

7.  On  page  38441,  in  the  second 
coltmm,  in  §890.806(1),  this  paragraph 
should  be  designated  as  "0)". 

tcooi  laisei^ 


Monday 
September  22,  1997 


Part  il 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  173 
Hazardous  Materials  In  intrastate 
Commerce;  Delay  off  Compliance  Date, 
Technical  Amendments,  Corrections  and 
Response  to  Petitions  for 
Reconsideration;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

RMMTCh  and  Special  Programs 
Admlnlelfadofi 

48CFRPvts171and173 

[Doctol  HM-200;  AmdL  Noa.  171-154  and 
173-aa2I 

RM2ia7-AB37 

nazaraous  Mavnan  in  aiuaaiBw 
Commerce;  Delay  of  Compliance  Date, 
Technical  Amendmenta,  Correctlona 
and  Reaponee  to  PeOtione  for 
neconalderatlon 

AQENCT:  Reaaarch  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule,  delay  of  compbance 
date,  technical  amendments,  correcticm 
and  response  to  petitions  for 
reconsideration. 

summary:  On  January  8, 1997,  RSPA 
published  a  final  rule  which  amended 
the  Hazardotis  Materials  Regulations 
(HMR)  to  expand  the  scope  of  the 
regulations  to  intrastate  transportation 
of  hazardous  materials.  The  intended 
effect  of  the  January  8, 1997  rule  is  to 
raise  the  level  of  safety  in  the 
transportation  of  hazardous  materials  by 
applying  a  uniform  system  of  safety 
regulations  to  all  hazardous  materials 
transported  in  conunerce  throughout  the 
United  States.  In  this  final  riile.  RSPA 
is  providing  one  additioiul  year,  until 
October  1, 1998,  for  compliance, 
responding  to  petitions  for 
reconsideration  and  correcting  errors  in 
the  January  8, 1997  final  rule.  The 
minor  editorial  changes  made  by  this 
final  rule  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR 

DATES:  Endive  dates:  This  final  rule  is 
efiiactive  October  1, 1997.  The  effective 
date  for  the  final  rule  published  under 
Dodiet  HM-200  on  January  8. 1997  (62 
FR  1206)  remains  October  1. 1997. 

Compliance  dates:  Voluntary 
compliance  with  the  January  8. 1997 
final  rule  has  been  authorized  beginning 
April  8, 1997.  Voluntary  compliance 
with  this  final  rule  is  authorized  as  of 
September  22, 1997. 

Mandatory  compliance  with  the  HMR 
by  intrastate  motor  carriers  of  hazardous 
materials  is  required  beginning  October 
1, 1998,  except  that  Intrastate  motor 
carriers  of  hazardous  waste,  hazardous 
substances,  marine  pollutants,  and 
flammable  cryogenic  liquids  in  portable 
tanks  and  cargo  tanks  are  already 
subject  to  the  HMR 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle  or  Deborah  Boothe.  (202) 
366-8553,  Office  of  Hazardous  Materials 


Standards.  RSPA.  400  Seventh  Street, 
SW,  Washington,  DC  20590-0001. 

SUPPI^MENTARY  INFORMATK)N: 

LBeckground 

On  January  8, 1997.  RSPA  issued  a 
final  rule  under  Docket  HM-200  (62  FR 
1208].  The  final  rule  amended  the  HMR 
by  expanding  the  scope  of  the 
regulations  to  intrastate  transportation 
of  hazardous  materials  in  commerce.  In 
the  final  rule,  RSPA  created  or  amended 
exceptions  fw  agricultural  opwations 
($  173.5),  materials  of  trade  (§  173.6), 
non-specification  packagings  used  in 
intrastate  transportation  (§  173.8)  and 
miniTniim  qualifications  for  registered 
inspectors  (§  180.409). 

Since  publication  of  the  final  rule, 
RSPA  has  discovered  minor  errors  in 
§  173.6  (materials  of  trade)  that  are  being 
corrected  in  this  document.  In  response 
to  a  petition  for  reconsideration,  RSPA 
is  also  amending  §  173.6  to  include 
provisions  that  materials  of  trade  may 
include  Division  2.2  materials  in 
permanenUy  installed  cylinders  or  tanks 
built  to  the  American  Society  of 
Mechanical  Engineers  (ASME) 
standards.  RSPA  is  denying  another  part 
of  this  petition  for  reconsideration  and 
two  other  petitions  for  reconsideration 
of  the  final  rule. 

To  oBaet  burdens  that  may  fall  on 
intrastate  motor  carriers  and  their 
shippers  Mfho  ware  not  previously 
subject  to  requirements  comparable  to 
thoee  in  the  HMR  because  of  State 
exceptions,  RSPA  is  providing  an 
additional  year  for  compliance.  RSPA  is 
adding  to  S  171.1  the  wording  "except 
that  until  October  1, 1998,  this 
subchapter  applies  to  intrastate  carriers 
by  motor  vehicle  only  in  so  far  as  this 
subchapter  relates  to  hazardous  waste, 
hazardous  substances,  flammable 
cryogenic  liquids  in  portable  tanks  and 
cargo  tanks,  and  marine  pollutants." 
This  will  ensure  that  the  final  rule  will 
be  printed  in  the  1997  edition  of  the 
Code  of  Federal  Regulations  while  still 
providing  additional  time  for 
compliance.  It  is  important  for  people 
who  duKwe  to  vohmtaiily  comply  to 
have  up-to-date  information  on  these 
requirements.  However.  RSPA 
concludes  that  an  additional  year  is 
appropriate  for  these  persons  to  learn 
and  come  into  compliance  with  the 
requirements  in  the  HMR 

In  addition,  the  July  1, 1998  date  set 
forth  in  §§  173.5(a)(2)  and  173.8(dK3)  M 
the  deadline  for  States  to  enact 
legislation  that  authorizes  exceptions  for 
agricultural  operations  and  non- 
specification  cargo  tanks  is  being 
changed  to  October  1, 1998,  for 
consistency  with  the  mandatory 


compliance  date  of  the  final  rule.  This 
wrill  eliminate  the  potential  problem  of 
requiring  compliance  before  a  State  has 
the  opportunity  to  enact  legislation  to 
allow  carriers  in  that  state  to  take 
advantage  of  the  exceptions. 

n.  Materials  trfTrade  (i  173^) 

RSPA  is  maHng  several  changes  to 
$173.6.  as  follows: 

As  provided  by  %  173.6,  only  certain 
hazardous  materials  are  authorized  the 
materials  of  trade  exception.  Although 
proposed  in  the  March  20,  1996 
supplemental  notice  of  proposed 
rulemaking  (S^4PRM)  [61  FR  11484],  the 
final  rule  inadvertently  (Knitted  Division 
5.2  (organic  peroxide)  materials  from 
the  list.  Therefore.  Division  5.2 
materials  are  added  to  the  list  in 
§  173.6(a)(1)  and  are  authorized  under 
the  materials  of  trade  exception. 

A  reference  to  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  applicable  to 
construction  activities  (29  CFR 
1926.152)  was  inadvertently  omitted  in 
the  requirements  for  packaging  gasoline 
(8 173.6(b)(4)).  These  OSHA 
requirements  address  storage  and  use  of 
gasoline  at  construction  sites  and 
authorize  up  to  one-gallon  capacity 

Elastic  containers  for  gasoline.  RSPA 
Blieves  that  the  matOTial  of  trade 
exception  should  also  authorize  these 
small  plastic  safety  cans  for  the 
transportation  of  gasoline  to  avoid  the 
transfer  of  gasoline  from  one  container 
to  another.  Therefore  $  173.6(b)(4)  is 
revis9d  to  reference  the  OSHA  standard 
in  29  CFR  1926.152(a)(1).  Additionally 
the  refereiu»  to  29  CFR  1910.106  is 
expanded  to  identify  the  specific 
paragraph  that  references  the  OSHA 
safety  can  standard. 

The  aggregate  gross  weight  of  all 
materials  of  trade  on  board  a  vehicle  is 
limited  by  §  173.6(d).  This  paragraph 
erroneoxjsly  refers  to  "permanently 
moimted  tanks"  authorized  by 
paragraph  (a)(l)(iii)  of  this  section. 
Therefore,  §  173.6(d)is  revised  to  refer  to 
"materials  of  trade  authorized  under 
paragraph  (a)(l)(iii)." 

The  last  sentence  in  §  173.6(d)  is 
placed  in  new  paragraph  (e)  for  clarity. 
New  paragraph  (e)  clarifies  that 
materials  of  trade  may  be  transported  on 
a  motor  vehicle  with  other  hazardous 
materials  and  still  be  authorized 
exceptions. 

Phillips  Petroleimi  Company 
(Phillips)  petitioned  that  the  materials 
of  trade  exception  be  expanded  to 
authorize  transportation  of  Division  2.2  ' 
(non-flammable  gas]  materials  in  non- 
specification  permanently  moimted 
cylinders.  PhUlips  stated  that  these 
cylinders  for  compressed  air  are 
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constructed  to  the  American  Society  of 
Mechanical  Engineers  (ASME)  Pressiue 
Vessel  Code  and  are  typically  less  than 
70  gallons  water  capacity.  Phillips 
further  stated  that  ^ce  the  air  cylinders 
do  not  meet  DOT  specifications,  they 
must  be  depressiulzed  before  they  can 
be  transported  and  then  must  be 
repressurized  at  the  next  job  site  before 
use. 

RSPA  agrees  that  the  materials  of 
trade  exception  may  properly  be 
expanded  to  include  permanenUy 
installed  tanks  built  to  the  ASME 
Pressure  Vessel  Code  containing  non- 
liquefied  non-flammable  compressed 
gases  with  no  subsidiary  hazard.  This 
provision  has  been  adopted  into 
Sl73.6(a)(l)(iv). 

Phillips  also  petitioned  RSPA  to 
authorize  the  transportation,  as 
materials  of  trade,  of  DOT  exemption 
cylinders  containing  compressed  or 
flammable  gas  samples.  Several 
exemptions  are  in  existence  authorizing 
such  transportation,  and  Phillips  stated 
that  these  cylinders  have  been  used  for 
many  years  and  have  a  proven  track 
record  of  safety  and  reliability. 

As  provided  in  the  final  rule, 
§  173.6(b)(5)  authorizes  transportation  of 
a  cylinder  or  other  piressure  vessel 
containing  a  Division  2.1  or  2.2 
material,  conforming  to  the  packaging, 
qualification,  maintenance,  and  use 
requirements  of  this  subchapter,  as  a 
material  of  trade.  A  cylinder 
manufectiued  imder  the  terms  of  an 
exemption  is  an  authorized  packaging 
under  the  provisions  of  the  subchapter. 
Therefore,  no  regulatory  change  is 
necessary  to  authorize  such 
transportation  and,  accordingly,  this 
part  of  Phillips's  petition  is  denied. 

m.  Non*Specification  Packagings  Used 
in  IntrasUte  Tranqiortation  (§173.8); 
Minimum  Qualifications  for  Inspectors 
and  Testers  (§  180.409) 

National  Tank  Truck  Carriers.  Inc. 
(NTTC)  petitioned  RSPA  to  reconsider 
its  authorization  for  continued  use  of 
non-specification  cargo  tanks  by 
intrastate  carriers  transporting 
flammable  liqmd  petroleum  products. 
NTTC  stated  that  the  exceptions 
provided  in  the  final  rule  for  the 
continued  use  of  these  non-specification 
cargo  tanks  create  a  patchwork 
regulatory  system  that  cannot  be 
enforced  and  do  not  provide  an 
"equivalent"  level  of  safety.  They  also 
provided  scenarios  that,  in  NTTC's 
opinion,  could  create  difficulties  for 
enforcement  and  carrier  personnel  to 
determine  compliance  with  the 
inspection  and  testing  requirements  of 
Part  180. 


Two  rebuttal  letters  were  received  in 
response  to  NTTCs  petition  for 
reconsideration.  The  Petroleum 
Marketers  Association  of  America  stated 
that  States  have  traditionally  been 
responsible  for  public  safety  and 
allowing  the  States  to  continue  to 
exercise  their  rational  judgement  in 
packaging  of  certain  hazardous 
materials  in  intrastate  commerce  does 
not  endanger  public  safety.  The 
Petroleum  Transportation  &  Storage 
Association  also  opposed  NTTC's 
petition  and  stated  that  NTTC 
completely  misstates  the  effect  HM-200 
will  have  on  the  regulated  commvmity 
andmiblic  safety  in  general. 

RSPA  denies  NTTC's  petition.  The 
situation  described  by  NTTC  regarding 
the  unfair  advantage  given  to  intrastate 
motor  carriers  by  {ulowing  them  to  use 
non-specification  cargo  tanks  is  not  new 
to  the  regulated  industry.  In  fact,  HM- 
200  will  eventually  lead  to  the 
elimination  of  non-specification  cargo 
tanks  and  their  replacement  with  DOT 
specification  cargo  tanks  in  the  same 
manner  the  older  MC  300  series  cargo 
tanks  are  being  removed  from  service, 
some  of  which  are  more  than  25  years 
old. 

Hie  continuing  use  provision 
recognizes  that  a  State  may  assume  the 
responsibility  on  behalf  of  its  citizens  to 
allow  the  use  of  non-specification  cargo 
tanks  to  transport  liquid  fuels  in  that 
State  under  specified  conditions.  In  an 
efibrt  to  minimize  the  impact  of  a  total 
replacement  of  the  intrastate  cargo  tank 
fleet  for  small  businesses  in  these  States, 
RSPA  decided  to  provide  for  the 
continued  use  of  these  non-specification 
cargo  tanks.  This  provision  applies  only 
in  those  States  that  have  or  wiU  provide 
a  specific  provision  for  their  use  by 
State  law  or  regulation.  No  new  non- 
specification  cargo  tanks  used  to 
transport  flammable  liquid  petroleum 
products  may  be  placed  in  service  after 
October  1, 1998.  In  addition  to  any 
operational  requirements  placed  on 
their  use  by  the  States  in  which  they  are 
operated,  they  are  only  authorized  for 
continued  operation  in  conformance 
with  the  inspection  and  test 
requirements  of  Part  180  after  July  1, 
2000.  RSPA  believes  that  the  inspection 
and  test  requirements  will  provide  an 
incr^ental  safety  increase  in  the 
operation  of  these  cargo  tanks. 

RSPA  denies  NTTC  s  petitioji 
opposing  the  exception  provided  for 
registered  inspectors.  Educational 
requirements  are  waived  for  a  person 
who  only  performs  annual  external 
visual  inspections  and  leakage  tests  on 
cargo  tank  motor  vehicles  owned  w 
operated  by  that  person.  These  cargo 
tank  motor  vehicles  must  have  a 


capacity  of  less  than  3500  gaUons  and 
be  used  exclusively  for  transportation  of 
flammable  liquid  petroleum  fuels.  The 
inspectors  must  register  with  DOT 
advising  that  they  are  performing 
inspections,  thereby  providing  the 
Federal  Highway  Administration 
(FHWA)  the  identity  and  location  of 
such  inspection  and  testing  fedUties  in 
order  that  they  be  included  in  FHWA's 
compliance  program. 

IV.  Agricnltural  Operatimis  (f  173.5) 

A  petition  bearing  the  names  of  45 
agricultural  retaUos  and  associations 
requested  that  RSPA  revise  §  173.5  "to 
incorporate  language  that  will  provide 
an  exception  from  the  HMR'for  both 
fermers  and  retailers  who  transport 
agricultural  products  bom  retail-to- 
fum,  between  fields,  and  from  the  ferm 
back  to  the  local  source  of  supply." 
These  parties  statCMd  that  RSPA  had 
failed  to  provide  adequate  relief  from 
the  HMR's  requirements  "for  both 
fermers  and  retailers."  (In  a  separate, 
letter,  one  of  these  agricultural 
organizations  stated  that:  "Arizona 
members  stand  firmly  behind  current 
safety  regulations  and  have  no  reason  to 
adopt  exceptions  in  our  state,  however, 
we  encourage  our  state  coimterptarts  to 
have  the  opportunity  to  respond  to  their 
local  needs.") 

The  petition  asserted  that  fiirmers  and 
retailers  should  not  be  forced  to  comply 
with  the  HMR  for  the  "few  brief  periods 
during  the  year"  that  agricultural 
shipments  take  place:  a  45-day  period 
for  planting  crops  and  other  periods  in 
the  fall  when  fertiUzer  is  applied. 
Included  with  the  petition  was  an 
estimate  that  it  will  cost  each  retail 
facility,  assumed  to  handle  100  loads  of 
agricultxiral  products  a  day  during  the 
45-day  planting  season,  a  total  of 
$12,300  per  year  to  determine  whether 
the  HMR  apply  (i.e.,  whether  the 
agricultural  product  is  a  hazardous 
material)  and.  for  those  that  are  covered, 
comply  with  the  HMR's  shipping  paper 
and  placarding  requirements.  According 
to  these  parties,  HM-200  does  not 
achieve  the  goal  of  uniformity  becaxise 
movements  of  agricultiu^  products 
from  retail-to-farm  will  be  subject  to  the 
HMR,  but  movements  of  the  same 
products  between  fields  of  the  samd 
farm  are  excepted. 

On  this  basis,  these  petitioners  appear 
to  seek  a  broad  exception  from  the  HMR 
for  any  retailer  or  farmer  that  transports 
agricultural  products  "from  retail-to- 
field,  between  fields,  and  from  the  farm 
back  to  the  local  source  of  supply,"  that 
would  be  applicable  throughout  the 
United  States,  and  not  just  in  those  few 
States  that  allow  exceptions  for 
movements  of  agricultural  products. 
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The  literal  wording  of  the  exception 
requested  in  this  petition  would  apply 
to  all  hazardous  materials  transported 
by  any  retailer  that  made  a  single 
delivery  of  a  hazardous  material  to  a 
fiumer.  Under  this  interpretation,  a 
company  that  delivers  gasoline  to  a 
farm,  for  use  in  farm  machinery,  could 
claim  that  all  its  deliveries  fit  under  the 
requested  exception,  even  though  other 
deliveries  would  be  to  businesses 
having  no  direct  connection  with 
agriculture. 

In  response  to  this  petition,  opposing 
comments  were  submitted  joinUy  by  the 
American  Trucking  Association,  the 
Association  of  Waste  Hazardous 
Materials  Transporters,  and  NTTC 
These  organizations  questioned  whether 
agricultural  retailers  could  or  should  be 
distinguished  from  other  shippers  and 
carriers  of  hazardous  materials,  stating 
that  they  did  not  believe  agricultural 
retailers  deserved  "special  treatment" 
These  organizations  also  referred  to: 
— The  availability  of  educational 
materials  to  foster  understanding  of 
the  HMR  and  compliance,  fiimished 
by  RSPA  and  other  industry 
organizations. 
— The  many  crop  protection  products 
which  are  EPA-designated  "hazardous 
substances"  and,  accordingly,  have 
been  subject  to  the  HMR  in  intrastate 
shipments  since  1980,  so  that  many 
agricultuiral  retailers  should  already 
be  complying  with  the  HMR  in 
shipping  or  transporting  these 
haaaudous  substances. 
— ^The  inclusion  among  the  petitioners 
of  retailers  and  organizations  in  many 
States  that  have  already  adopted  the 
HMR  as  State  law  and  have  not 
provided  broad  exceptions  for 
agric\iltural  operations,  implying  that 
these  petitioners  seek  to  "rollback" 
existing  regulations. 
— Questions  about  whether  the 

petitioners  estimates  of  the  costs  of 
compliance  are  valid  and  actually:  (1) 
apply  in  those  States  where  the 
transportation  of  agricultural  products 
is  already  subject  to  the  HMR;  (2) 
consider  existing  inventory  and 
delivery  systems:  and  (3)  account  for 
the  information  provided  to  the 
retailer  when  it  receives  a  shipment  of 
hazardous  materials  from  its  supplier. 
— ^The  absence  of  any  condition  or 
qualification  (distance,  type  of  road, 
public  access,  etc.)  that  might  limit 
public  expoeure  to  risks  involved  in 
the  transportation  of  hazardous 
agriciiltural  products. 
Both  the  petition  for  reconsideration 
and  the  responding  comments  are  set 
forth  in  full  at  the  end  of  this  section 
(IV). 


RSPA  denies  the  petition  for 
reconsideration  because  it  believes  that 
the  broad  exception  requested  would 
eliminate  or  preclude  application  of 
many  of  the  basic  requirements  that  are 
designed  to  promote  a  safe 
transportation  system.  Shipping  papers, 
labels,  placards,  and  identification 
number  displays  are  the  basic  elements 
of  a  hazard  communication  system  that 
is  recognized  throughout  the  United 
States  and  the  world.  The  hazard 
communication  system  provides  basic 
information  to  emergency  responders  so 
that  they  can  better  respond  to 
hazardous  materials  incidents  and 
protect  themselves,  the  public,  and  the 
environment  The  chemical  and 
physical  hazards  presented  by 
hazardous  materials  are  the  same 
whether  being  transported  in  interstate 
or  intrastate  commerce  by  an 
agricultural  supplier.  Hazardous 
materials,  such  as  gasoline,  which  is  an 
extremely  flammable  liquid,  and 
anhydrous  nmmnnia,  which  is 
poisonous  when  inhaled,  are  frequently 
transported  in  both  interstate  and 
intrastate  commerce  by  agricultviral 
retailers.  Hazardous  materials  releases 
can  occur  regardless  of  whether  a  motor 
carrier  is  a  common  carrier  or  a  private 
carrier,  such  as  an  agricultural  retailer. 
During  a  recent  hearing,  a  Senator 
reminded  RSPA  of  an  incident  in  which 
six  people  were  killed  and  76 
hospitalized  as  a  result  of  a  release  of 
agricultural  grade  anhydrous  ammonia 
from  cargo  tank  in  Houston.  Texas. 

Lack  of  adequate  hazard  information 
at  the  site  of  an  incident  can  result  in 
inappropriate  responses.  In  some  cases, 
an  emergency  responder  may  not  realize 
a  hazardous  material  is  involved  and 
not  take  appropriate  action.  In  other 
cases,  unnecessary  actions  could  be 
taken  that  result  in  significant 
disruptions  to  transportation  corridors 
and  unnecessary  evacuations  until 
sufficient  information  is  obtained  about 
the  commodity  being  transported.  RSPA 
believes  that  the  safe  transportation  of 
hazardous  materials  cannot  be  achieved 
without  a  hazard  communication 
system  that  provides  the  minimum 
information  necessary  to  the  carrier, 
enforcement  personnel,  and  emergency 
responders  when  hazardous  materials 
are  involved  in  transportation  incidents. 

In  adopting  §  173.5,  RSPA  provided 
significant  relief  to  fiarmers  who 
transport  hazardous  materials.  Taking 
into  account  the  limited  potential  for 
high-exposure  incidents,  RSPA 
completely  excepted  bora  coverage  of 
the  HMR  a  former's  transportation  of  an 
agricultural  product  (other  than  a  Class 
2  gas)  over  local  roads  between  fields  of 
the  same  form,  so  long  as  the  movement 


conforms  to  State  requirements.  RSPA 
also  excepted  a  former  from  certain 
compliance  requirements  in  the  HMR 
involving  training  and  emergency 
response  (Part  172,  Subparts  G  and  H). 
when  the  former  transports  certain 
quantities  of  agricultural  products  to  or 
from  his  or  her  farm,  over  distances  up 
to  150  miles  bom  the  form,  if  in 
conformance  with  State  requirements. 
In  the  latter  situation,  RSPA  did  not 
provide  exceptions  from  the  HMR's 
other  requirements,  such  as  those  for 
packaging,  shipping  papers,  and 
placarding.  Beyond  a  fanner's  short 
trips  between  fields  of  a  single  form  over 
load  roads,  RSPA  does  not  believe  there 
is  justification  for  waiving  these 
fundamental  requirements.  Certain 
qiiantities  of  agricultural  products  that 
are  hazardous  materials  remain  eligible 
for  the  "materials  of  trade"  exception  in 
§  173.6.  and  non-specification 
packagings  used  by  an  intrastate  carrier 
of  agricultural  products  may  also  be 
authorized  under  the  exception  from  the 
HMR's  requirements  in  §  173.8. 

Packaging  requirements  ensure  that 
hazardous  materials  can  siuvive  normal 
transportation  conditions,  by  assuring 
that  die  packaging  material  is 
compatible  with  its  contents  and  that 
the  container  has  been  designed, 
constructed  and  closed  in  such  a 
manner  to  prevent  foilure  and  an 
unintentional  release  of  the  hazardous 
material.  Shipping  {>apers,  placards,  and 
other  forms  of  hazard  communication 
are  essential  to  provide  emergency 
responders  with  the  minimum 
information  necessary  to  protect 
themselves,  the  public,  and  the 
environment,  when  an  incident  occiirs 
during  the  transportation  of  hazardous 
materials,  in  die  SNPRM,  RSPA 
expressed  its  concern  over  '*the 
potential  for  the  lack  of  uniform 
communication  and  misconununication 
to  emergency  responders  in  any  location 
where  they  may  encounter  hazardous 
materials  incidents."  Under  the 
exception  requested  by  the  petitioners, 
vehicles  transporting  agricultural 
products  that  are  hazardous  materials 
would  not  be  required  to  bear  placards; 
an  emergency  responder  would  have  to 
assume  that  any  unplacarded  vehicle 
contained  hazardous  materials  if  it  had 
an  in-State  license  plate,  no  matter 
where  the  vehicle  was  found  within  the 
State. 

The  petitioners  represent  many  types 
of  commercial  businesses,  of  varying 
sizes,  that  routinely  ofier  and  transport 
hazardous  materials.  Many  of  them  are 
already  subject  to  the  HMR.  Five 
companies  listed  in  the  petition  that  are 
interstate  carriers  have  combined  gross 
sales  of  more  than  SI  1  billion  per  year 
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and  combined  nnnnul  profits  of  more 
than  $1  billion  per  year.  All  of  the 
hazardous  materials  carried  by  any 
interstate  carrier  (not  just  those 
shipments  between  States)  are  already 
covered  by  the  HMR  Other  petitioners 
may  operate  within  one  of  the  many 
States  that  have  adopted  the  HMR 
without  exceptions  for  agricultural 
products,  and  the  HMR  requirements 
already  apply  to  them.  Still  others 
transport  agricultiual  products  that  are 
hazardous  substances,  such  as 
anhydrous  anunonia  and  many 
pesticides.  That  transportation  has  been 
subject  to  the  HMR  for  17  years,  even 
wdthin  those  States  that  have 
agricultural  exceptions. 

For  these  types  of  businesses,  HM- 
200  does  not  impose  new  regulations,  as 
the  petition  suggests.  RSPA  believes  that 
Congress'  intent,  in  mandating  the 
extension  of  the  HMR  to  all  intrastate 
motor  carriers,  was  to  bring  the 
remainder  up  to  the  same  standard  of 
safety,  and  not  to  eliminate  the  existing 
application  of  the  HMR  where  it  already 
exists.  The  latter  would  be  the  efiiact  of 
the  exception  sought  in  the  petition. 

The  petitioners'  cost  estimates  appear 
overstated,  if  only  for  the  foct  that  many 
retailers  are  already  subject  to  the  HMR, 
so  that  any  marginal  costs  in  evaluating 
shipments,  addiixg  necessary 
information  to  bills  of  lading  (or  other 
documentation  that  already  exists),  and 
appljring  placards  would  bie  miniinal  It 
does  not  seem  reasonable  that  retailers' 
employees  would  need  an  additional 
ten  minutes,  100  times  a  day. 
throughout  a  45-day  period,  to 
determine  if  the  agricultural  product 
being  shipped  is  a  hazardous  material. 
As  the  opposing  comment  noted,  all 
necessary  information  concerning  an 
agricultiiral  product,  including  whether 
it  is  hazardous,  is  already  provided  on 
dociunents  that  accompany  the  product, 
including  shipping  papers  and  material 
safety  data  sheets,  when  an  agricultxiral 
retailer  receives  it  from  its  supplier.  In 
addition,  packaged  hazardous  materials 
are  marked  with  the  shipping  name  and 
identification  niunber  of  the  hazardous 
materials  and  most  display  a  hazard 
warning  label.  According  to  the 
requirements  of  the  Occupational  Safety 
and  Health  Administration,  markings 
and  labeling  required  by  the  HMR  must 
remain  on  packages  of  hazardous 
materials  until  they  have  been  emptied. 
Therefore,  packages  of  hazardous 
materials  in  an  agricultural  retailer's 
storage  area  should  already  display  the 
maiidngs  and  labels  required  by  the 
HMR 

A  retailer  shoidd  not  have  to  apply 
new  placards  for  each  load  of 
agricultural  products  subject  to  the 


HMR.  as  petitioners'  cost  estimates 
assiune.  Placards  can  easily  be  reused  or 
permanently  mounted  on  vehicles.  The 
estimated  cost  of  $1,575  par  year  for 
placards,  for  25  loads  per  day,  amounts 
to  several  times  the  cost  of  using 
pennanenUy-mounted  changeable  metal 
placard  sets  on  25  separate  vehicles  (if 
that  many  separate  vdiicles  were 
needed  for  the  25  loads  per  day 
assumed  to  require  placarding),  at 
approximately  $120  per  vehicle  (4  sets 
per  vehicle),  when  the  cost  of  metal 
placards  is  amortized  over  their 
expected  ten-year  life. 

In  the  normal  course  of  their  business 
activities,  retailers  routinely  prepare 
documents  in  connection  with  sales  and 
deliveries  of  their  agricultural  products, 
such  as  invoices,  bills  of  lading,  and 
delivery  receipts,  many  of  whidi  are 
generated  by  computer.  Even  in  those 
sitiiations  where  a  permanent 
"laminated"  shipping  paper  may  not  be 
foasible,  any  of  these  existing 
documents  can  be  used  as  the  shipping 
paper  required  by  the  HMR  Once 
standard  forms  or  computer  programs 
are  prepared,  there  shoiUd  be  little  or  no 
additional  cost  to  include  any 
additional  information  required  by  the 
HMR  on  these  documents. 

Even  using  the  petitioners'  estimates, 
which  RSPA  finds  to  be  excessive,  given 
the  discussion  above,  the  total  Anniml 
projected  cost  of  $12,300  for  a  retailer 
that  handles  100  loads  per  day,  over  a 
45-day  period,  works  out  to  less  than 
$2.75  per  load.  This  appears  to  be  a 
anall  fraction  of  the  sales  price  of  a  load 
of  agricult\iral  prodiicts  that  may  consist 
of  thousands  of  pounds  of  fertilizer  or 
pesticides.  These  minimal  additional 
costs  are  outweighed  by  the  benefits  of 
applying  the  safety  requirements  of  the 
HMR  to  those  commercial  motor  vehicle 
operations. 

All  hazardous  materials,  including 
^ricultiual  products,  pose  the  same 
flammable,  toxic,  or  explosive  risks 
regardless  of  who  is  transporting  them. 
Petitioners  have  not  demonstrated  that 
the  foctOTS  underlying  the  exceptions  in 
§  173.5  should  apply  to  retailers,  nor 
that  the  broad  additicmal  exceptions 
requested  would  be  justified. 

Tlie  petiticMi  for  reconsideraticm  of  the 
agricultiual  exception  in  §  173.5  and  the 
responding  comment  are  set  forth 
below: 

February  7, 1997. 

Mr.  Alan  I.  Roberts, 

Administrator,  Research  &  Special  Programs 
Administration,  U.S.  Department  of 
Transportation  400  Seventh  Street.  S.W.. 
Washington,  D.C.  20590 

Re:  Petition  for  Reconsideration  of  Docket 
HM-200 


Dear  Mr.  Robertr  As  per  49  CFR  106.35. 

please  accept  this  petition  for  reconsideration 
of  HM-200  (62  Federal  Register  1208),  which 
in  its  present  fonii  will  have  a  serious 
economic  and  operational  impact  on  the 
agricultural  industry  in  the  United  States. 

Staterrwnt  of  Complaint 

In  the  preamble  of  the  HM-200  rule.  RSPA 
acknowledges  that  it  received  "more  than 
500  comments  from  fiarmers  and  agricultural 
supply  businesses  who  expressed  concern 
that  this  rule  would  prohibit  states  from 
granting  exceptions  for  fanners."  In  the  final 
rule,  RSPA  provided  an  exception  from  the 
HMR  for  turners  who  transport  agricultural 
products  between  fields  of  the  same  form.  Wa 
appreciate  this  action  by  RSPA,  as  it  will 
provide  some  relief  for  fanners.  However,  we 
know  that  many  of  the  500  comments  to 
RSPA  also  expressed  concern  about  the 
impact  of  the  rule  on  ag  retailers  as  wreD. 
RSPA  failed  to  acknowledge  the  coDcems  of 
the  retail  segment  of  the  industry,  whose 
operations  have  a  direct  impact  on  the 
faimw,  and  whose  transport  of  materials  is 
often  identical  to  that  of  the  farmer. 

We  are  also  aware  that  RSPA  was  directed 
in  a  conference  report  accompanying  the  FY 
1997  DOT  appropriations  bill  "to  give  serious 
consideration  to  establishing  an  agriculture 
exception  consistent  with  similar  exnnptioas 
already  granted  by  the  department" 

Finally,  Dr.  D.K.  Shanna  received  a  "Dear 
Colleague"  letter  signed  by  48  Congressmen 
and  Senators  that  urged  RSPA  to  "carefully 
consider  the  concerns  of  the  (ag)  industry" 
when  formulating  this  rulemaking. 

Despite  all  the  directives  to  do  so,  after 
evaluating  the  language  in  the  final  HM-200 
rule  we  are  deeply  disappointed  that  RSPA 
has  failed  to  provide  adequate  relief  from  the 
HMR  for  both  bnners  and  retailers.  The 
minimal  exceptions  granted  in  Section  173.5 
will  do  little  to  facilitate  the  efficient  and 
historically  safe  movements  of  ag  inputs  from 
retail  to  farm,  and  will  take  a  devastating 
economic  toll  on  the  agricultural  industry. 

Final  Rule  UnreasonaNe,  Impractical 

HM-200  effectively  negates  state 
exceptions  for  ag  retailers  and  formers  from 
the  HMR.  In  most  cases,  these  exceptions 
have  existed  for  decades.  Because  many 
formers  and  ag  businesses  have  never  had  to 
comply  with  the  HMR,  they  are  unaware  of  " 
the  implications  of  applying  these  federal 
rules  to  movements  of  agricultural  products 
fitnn  retail-to-foroL 

This  rule  is  imreasonable  and  impractical 
fixMn  several  standpoints. 

1.  The  rule  is  effective  October  1. 
Beginning  next  foil  and  extending  into  the 
apring,  it  will  cause  tremendous  confiision 
for  formers,  ag  businesses  and  state  officials 
who  must  now  deal  with  a  faderal  fow  that 
dictates  the  application  of  c(»nplicated 
hazardous  materials  r^ulations  on  local, 
rural  shipments  of  agricultural  inputs.  On 
average,  the  bulk  of  agricultural  product 
shipments  occur  during  a  4S-day  p«iod 
when  planting  conunences,  and  periodically 
in  the  fall  when  some  fertilizer  is  applied. 
Farmers  and  ag  businesses  do  not  transpcHt 
agrichemicals  every  day  of  the  year.  Forcing 
them  to  oxnply  with  this  mmplwy  regulation 
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for  a  few  brief  periods  during  the  year  is  not 
justified  and  will  only  result  in  confusion 
■nd  misundentandiag  as  Mcfa  piMiHng 
in  roils  around    mad  we  doat  wtm  it 


getting  any  easier  as  time  goes  on. 

2.  Although  Earmen  received  some  relief 
from  the  HMR  for  between-field  movements 
of  DOT  regulated  agrichemicals,  agricultural 
retailers  were  dealt  a  massive  blow  when 
RSPA  completely  ignored  their  siniiar  naed 
for  relief  when  delivering  thaaa  ••■• 
products  to  the  farm,  or  when  the  brmar 
himself  picks  up  these  products  at  the  retail 
site  and  takes  them  to  tlie  Earm. 

Based  aa  valid  industry  eatimates,  it  will 
cost  a  typical  agricidtural  retail  facility 
S12,300  annually  to  comply  with  the 
mandates  of  HM-200.  (See  Attachment  A  for 
analysis  of  coats.)  In  the  midwest  alone,  the 
number  of  ag  retail  facilities  affected  exceed 
5.000  in  number.  At  $12,300  per  fecility, 
that's  a  cost  of  S6 1.500. 000  per  year  to 
comply  with  HM-200.  and  that's  only  in  the 
midwest  (Le.  Illinois,  Indiana,  Iowa, 
Wisconsin,  Minneaota.  Ohio).  These  are  costs 
that  will  eventually  be  passed  on  in  terms  of 
higher  costs  of  products  and  services  to  the 
hrmer.  The  fermer.  however,  cannot  pass 
along  these  costs  due  to  the  ag  marketing 
structure.  The  added  expense  of  complying 
with  HM-2(X)  will  oltimately  contribute  to 
lower  net  fiarm  income  nationwide,  without 
any  significant  increase  in  public  safety. 

3.  Although  the  goal  of  HM-2tX)  is 
uniformity,  state  officials  In  agricultural 
states  «irill  still  be  required  to  enforce  the 
HMR  only  on  certain  types  of  agricultural 
movements,  even  though  the  movement  of 
agricultural  products — whether  from  retail- 
to-ferm  or  between  fields — will  remain 
similar  in  their  makeup.  In  essence,  the  same 
quantities  and  types  of  agricultural  products 
will  be  on  trucks  leaving  retail  sites  and  on 
trucks  traveling  between  fields. 

We  believe  that  for  purposes  of  uniformity 
and  enforcement,  it  makes  more  sense  to 
allow  exceptions  from  the  HMR  for  both 
retail-to-farm  and  ferm-to-farm  shipments, 
whether  the  ag  products  are  picked  up  by  the 
hrmer  or  delivered  by  the  retailer.  The 
excellent  safety  record  of  the  ag  industry 
merits  this  exception. 

We  believe  HM-200  to  be  an  unreasonable 
burden  on  the  agricultiiral  industry, 
impractical  in  terms  of  compliance  and 
enforcement,  and  unnecessary  based  on  the 
excellent  safety  record  for  retail-to- farm  and 
£arm-to-£trm  shipments  of  ag  prodticts.  We    ^ 
stand  behind  our  safety  record  and  would 
welcome  contradictory  data  from  RSPA  that 
proves  that  these  movements  of  ag  prodiicts 
pose  an  unreasonable  threat  to  public  safety. 

We.  the  undersigned,  petition  RSPA  to 
reconsider  the  impact  that  HM-2ao  will  have 
on  formers  aind  agricultural  supply 
businesses.  We  urge  RSPA  to  revise  49  CFR. 
Section  173.5  to  incorporate  language  that 
will  provide  an  exception  from  the  HMR  for 
both  farmers  and  retailers  who  transport 
agricultural  products  from  retail-to-ferm. 
between  fields,  and  from  the  form  back  to  the 
local  source  of  supply. 

We  ofier  our  knowledge  and  expertise  to 
you  in  this  endeavor,  and  would  welcome 
the  opportunity  to  sit  down  %vith  RSPA  and 
create  a  workable  regulation— one  that 


recognizes  the  unique  needs  of  the 
agricultural  industry,  streamlines 
enforcement  and  provides  a  framework  in 
which  we  can  continue  to  safely  and 
efficiently  provide  farmers  with  the  tools 
they  need  to  feed  the  U.S.  and  the  world. 

Sinceraty. 
Agribusiness  Association  of  Iowa 
Agricultural  Retailers  Association 
Alabama  Fanners  Cooperative,  Inc. 
Alliance  of  State  Agri- Business  Asaoa 
American  Farm  Bureau  Federation 
Arizona  Crop  Protection  Association 
CF  Industries.  Inc. 
Countryniark  Coop,  Inc. 
Farmland  Industries,  Inc. 
Geotgia  Agribusiness  Council 
Gold  Kist,  Inc. 
GROWMARK.  Inc. 
Illinois  Farm  Bureau 
Illinois  Fertilizer  k  Chemical  Assoc 
Indiana  Farm  Bureau.  Inc. 
Indiana  Plant  Food  &  Ag  Chemical  Assoc. 
Iowa  Farm  Bureau  Federation 
lowra  Institute  for  Cooperativss 
Kansas  Fertilizer  ft  Chemical  Aasociadoa 
Kansas  Grain  ft  Feed  Association 
Louisiana  Ag  Industries  Association 
Michigan  Agribusiness  Association 
Minnesota  Crop  Production  Retailers 
Mo-Ag  Industries  Council 
Montana  Agricultural  Business  Association 
National  Aaaociation  of  Wheat  Growers 
National  Cotton  Council 
National  Council  of  Farmer  Cooperativea 
Nebraska  Cooperative  Council 
Nebraska  Fertilizer  ft  Ag-Chemical  Inst,  Inc. 
New  England  Council  for  Plant  Protection 
Ohio  A^business  Association 
Ohio  Farm  Biueau  Federation 
Oklahoma  Fertilizer  ft  Chemical  Association 
Rocky  Mountain  Plant  Food  ft  AgChem  Asc. 
SF  Services,  Inc. 
South  Dakota  Farm  Bureau 
South  DekoU  Fertilizer  ft  Ag  Chemical  Asc 
Southern  States  Cooperative 
Tennessee  Farmers  Cooperative 
The  Andersons 
United  Suppliers,  Inc 
W1LFARML.L.C 

Wisconsin  Agri-Service  Association.  Inc 
Wyoming  Agri-Business  Association 


Cost  to  Retail  Ag  Fecilitias  to  Comply  with 
HM-20a 

•    Manpower  10  additional  minutes  per 
load  to  evaluate  shipments  of  agricultural 
products  to  determine  applicability  to  the 
HMR. 

On  average,  during  spring  season  each 
agrichemical  fecility  processes  100  loads  per 
day  of  agricultural  products  (both  packaged 
and  in  solution),  which  includes  loads 
picked  up  by  the  former  and  loads  delivered 
by  the  retailer. 

100  loads  per  day  x  additional  10  minutes 
=  1000  minutes  *  60  min/hour  =  16.666 
additional  manhours  per  day  spent  on 
compliance. 

16.666  hours  x  S14  per  hour  average  salary 
for  personnel  =  $233,333  per  day  for 
additional  manhours  to  evaluate  loads  for 
compliance. 

$233,333  per  day  x  45  days  of  peak 
movement  of  agricultural  products  =  $10,500 


1).  This  does  not  take  into  accoimt 
ats  made  during  off-season. 

•  Placards:  Assume  25%  of  the  100  loads 
per  day  will  require  placarding.  Most 
inexpensive  placard  is  .35  cents.  .35  x  4  « 
$1.40  per  load.  25  loeds  per  day  x  $1.40  > 
$39  per  day.  $35  x  45  days  of  spring  season 
-  $1575. 

•  Shipping  Papers:  It  is  highly  unlikely 
that  we  can  use  "laminated"  shipping  papers 
as  RSPA  indicates  in  the  preamble.  Products. 
pf4r«yi  sizes  and  shipping  descriptions  for 
ag  products  change  too  often  to  make  pre- 
printed papers  feasible.  However,  assuming 
we  can  generate  some  type  of  shipping  paper 
at  .OS  cents  per  page,  the  costs  are  as  follows: 
100  loads  per  day  x  .05  for  shipping  paper 

a  $5.00  X  45  days  of  spring  season  =  225. 
Tliis  does  i>ot  take  into  account  unknown 
coat  for  software  and  sofbarare  maintenanne 
to  keep  the  dascriptioos  up  to  date. 

I  Coal  to  Comply  for  AG 
I  to  Coeaply  Wkh  HM-200 

$10,500    in  manhours 
1,575    in  placards 
22S    in  shipping  papers  (this  cost  like- 
ly to  be  substantially  raoie) 


$12,300    aani 


aedi 


retail  ^  facil- 
of  fodUties 


lually  for 
Ity— %vlth 
In  Uie  U.S.,  the  aeonomir  im- 
pact may  be  in  the  hundreds  of 
millions  of  dollars. 

Source:  Data  provided  by  management 
penonnel  at  retail  agribusiness  farilitiea 

March  17, 1997. 

AlanLRoberU, 

ABSOciate  Administrator,  Hcnardotu 

Matenali  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  St.  SW..  Washington,  DC  20590 

RE:  HM-200 

Daar  Mr.  Roberts:  The  undersigned 
associations  representing  carriers  of 
hazardous  materials  are  writing  to  express 
concern  over  the  filing  by  the  Agricultural 
Retailers  Association  (ARA),  on  behalf  of  a 
number  of  organizations  with  ties  to  the  a^- 
business,  of  a  petition  for  reconsideration 
RSPA's  final  rxde  in  the  matter  of  HM-200, 
hazardous  materials  in  intrastate  commeroe. 
We  realize  that  these  comments  are  not 
timely  filed.  However,  we  beg  the  indulgence 
of  RSPA  as  provided  by  49  CFR  106.23  to 
consider  late  filed  comments  "as  for  as 
practicable." 

For  over  a  decade,  carriers  we  represent 
have  been  required  to  follow  RSPA's 
hazardous  materials  regulations  (HMRs) 
when  engaged  in  the  intrastate  commerce  of 
hazardous  substances,  hazardous  waste, 
flammable  cryogenic  liquids  and,  mace 
recently,  marine  pollutants.  Ow  membats 
have  benefitted  by  the  consistent  application 
of  hazardous  materials  rules  to  all  operations 
whether  the  transportation  is  intrastate, 
interstate  or  foreign.  Our  review  of  the  ARA 
petition  causes  us  to  raise  the  following 
concerns: 
•  For  Whom  Is  Relief  Requested? 

The  petitioner  states  that  HM-200 
provided  relief  for  formers,  but  did  not 


extend  relief  to  "ag  retailers."  In  describing 
why  HM-200  is  "unreasonable  and 
impractical",  the  petitioner  repeatedly  links 
the  retail  segment  of  the  industry  with 
formers.  However,  no  information  is 

Erovided  to  support  the  linkage  other  than 
oth,  as  an  incidental  part  of  their  business, 
may  use  the  same  roads  for  transport  We 
find  it  hard  to  believe  that  the  business 
operation  of  a  typical  ag  retailer  described  in 
the  petitioner's  "Attachment  A"  comports 
with  the  typical  business  operation  of  a 
hrmer. 

Just  as  we  see  littie  similarity  |>etween  an 
ag  retailer  and  a  hrmer,  it  is  not  clear  what 
circum8tance(s)  distinguishes  the  retailer 
from  other  shippers/carriers  of  hazardous 
materials  that  do  not  ship/haul  agricultural- 
related  hazardous  materials.  We  understand 
that  the  agricultural  supply  industry  is  quite 
diverse  as  to  the  size  of  company  involved 
and  the  scope  of  these  company  operations. 
Companies  engaged  in  agri-business  range 
from  multi-national  corporations  to  those 
that  would  be  considered  local  small 
businesses.  We  note,  however,  that  we  would 
hardly  qualify  as  "small"  operations  which, 
according  to  the  petitioner,  ship  on  average 
from  each  fecility  100  hazardous  materials 
loads  a  day.  In  any  event,  we  have  to  assume 
that  the  petitioner  would  not  want  to  create 
price  competitive  advantages  for  one  segment 
of  its  industry  over  another.  Consequently, 
the  relief  sought  must  be  assumed  to  apply 
to  all  sizes  and  configurations  of  shipper/ 
carriers. 

Non-agricultural  shippers/carriers  of 
hazardous  materials,  no  matter  the  size  of  the 
operation,  have  not  been  granted  universal 
relief  from  the  HMRs  simply  by  virtue  of  how 
the  consignees  served  by  the  shipper/carriers 
use  the  commodity  transported.  Since  the 
HMRs  are  established  to  "protect[|  against 
the  risks  to  life  and  property  inherent  in  the 
transportation  of  hazardous  material"  [49 
U.S.C  5101.],  we  hil  to  see  how  the 
petitioner  has  justified  special  treatment  that 
will  allow  ag  retailers  to  ignore  these 
{HOtective  measures. 

•  What  Is  the  Justification  for  the  Relief 
Being  Sought? 

The  petitioner  claims  that  HM-200  is 
"unreasonable  and  impractical"  for  a  number 
of  reasoiu,  and  that  the  only  appropriate 
response  to  these  concerns  is  to  "provide  an 
exception  from  the  HMRs  reUilers  who 
transport  agricultural  products  from  retail-to- 
hrm.  between  field,  and  irom  the  farm  back 
to  the  local  source  of  supply."  Such  a  zero- 
sum  proposal  lacks  credibility. 

Based  on  the  ag  retailers'  own  justification 
for  exception  from  the  HMRs.  we  offor  the 
following  observations: 

•  Complexity  of  Rules:  the  rules  may  be 
"new",  but  "complex"  is  a  relative  term  that 
deserves  more  analysis.  For  example, 
compared  to  rules  issued  under  statutes 
administered  by  the  U.S.  Enviroiunental 
Protection  Agency  (EPA),  the  HMRs  are 
simple.  Congress  has  granted  DOT/RSPA 
authority  to  require  nationally  uniform  and 
internationally  harmonized  rules.  RSPA 
provides  free,  or  at  cost,  numerous  services 
and  products  to  aid  compliance.  These 
services  and  products  include  a 
comprehensive  advisory  guidance  document 


published  in  the  Federal  Register  to  remind 
persons  involved  in  the  transportation  of 
hazardous  materials  of  their  regulatory 
responsibilities,  newsletters,  conferences, 
training  modules,  and  the  like.  Those 
representing  the  ag  retail  industry  could 
perform  a  great  service  to  their  membership 
by  informing  members  of  these  resources. 

•  Hazardous  Substances:  Congress 
mandated  that  DOT  regulate  EPA-designated 
"hazardous  substances"  as  "hazardous 
materials."  [42  U.S.C.  9656(a).]  Hazardous 
substances  have  been  regulated  by  RSPA  in 
intrastate  commerce  since  1980.  [49  CFR 
171.1]  Many  crop  protection  products  are 
regulated  hazardous  substances.  In  short,  ag 
retailers  should  have  been  compl]ring  with 
the  HMRs  for  the  transport  of  these  materials 
for  the  last  15  yeers.  Any  relief  RSPA  could 
grant  from  the  HMRs  will  not  change  the  hct 
that  the  materials  are  regulated  by  EPA. 

In  terms  of  any  non-hazardous  substance 
materials  that  are  shipped/carried  by  ^ 
retailers,  the  petitioner  provides  no 
information  about  the  number,  kind,  and 
quantity  of  such  materials  now  newly 
regulated  by  HM-200.  Such  information 
would  be  critical  for  RSPA  to  evaluate  the 
mnit  of  the  level  of  relief  requested. 

•  Scope  ofthe  Exception  Requested:  The 
HMRs  apply  nationally.  Prior  to  HM-200.  the 
federal  government  proyided  incentives  to 
states  to  adopt  the  HMRs  for  intrastate 
commerce.  According  to  data  of  the  Federal 
Highway  Administration,  all  but  one  state 
had  adopted  the  HMRs  and  of  those  that 
adopted  them  only  8  provided  exceptions 
specific  to  formers  and/or  the  broader  agri- 
business community.  In  short,  41  states  do 
not  provide  farm-specific  exceptions  from  the 
HMRs.  Yet.  organizations  that  by  their  names 
represent  agri-business  in  at  least  18  states 
joined  the  ARA  in  support  of  this  petition. 
Some  organizations  joining  the  petition 
appear  to  have  nationwide  representation.  Is 
RSPA  to  infer  that  the  petitioner  %vishes  to 
rollback  regulation  that  has  alreedy  been 
implemented  in  41  states? 

•  Costs:  As  noted  above,  agri-business  has 
already  been  subject  to  the  HMRs  in  the  great 
majority  of  states.  Any  costs  associated  with 
the  implementation  of  HM-200  should  only 
reflect  compliance  costs  that  may  ensue  in 
the  9  states  where  some  exceptions  were 
granted  to  segments  of  the  agri-business 
community.  Also,  some  discount  should  be 
hctored  in  for  the  proportion  of  the  100 
shipments/day  that  are  hazardous  substances 
and  have  been  subject  to  the  HMRs  even  in 
those  states  that  have  not  adopted  these 
federal  rules  as  a  matter  of  state  law. 

Whatever  is  ultimately  determined  to  be 
the  proper  scope  in  computing  the  cost  basis, 
*ve  question  some  of  the  cost  estimates  used 
by  the  petitioner  in  "Attachment  A."  The 
petitioner  states  that  "[pjroducts,  package 
sizes  and  shipping  descriptions  Hot  ^ 
products  change  •  •  •  often  *  •  •" 
CXmously,  to  serve  their  ciistomers,  the  ag 
retail  industry  has  systems  In  place  to  track 
and  fill  orders  for  ag  products  in  a  rapidly 
changing  environment.  At  the  same  time,  we 
are  unaware  of  commercial  transactions 
involving  the  exchange  of  freight  where  some 
sort  of  shipping  paper  does  not  accomftany 
the  load  for  proof  of  delivery  and/or  btlUng 


purposes.  Reco^uzing  this  fact,  RSPA  does 
not  require  a  unique  form  to  communicate 
the  presence  of  hazardous  materials  in  a  load 
and  to  cooununicate  appropriate  emergency 
response  information.  [Shipments  required 
by  EPA  to  be  tracked  on  the  Uniform 
Manifast  are  the  exception.]  Additionally,  we 
would  assume  that  most  deliveries  to  local  ag 
retail  facilities  were  transported  in  full 
compliance  with  the  HMRs  and  that 
necessary  shipping  paper  information  could 
be  readily  transcribed  frt>m  the  papers 
accompanying  these  movements  to  the 
shipping  papers  necessary  for  further 
downstream  distribution. 

We  specifically  question  the  reliability  at 
the  estimate  for  placarding  vehicles  where 
the  implication  is  given  that  placards  are  not 
reusable.  Reusable  configurations  of  placards 
can  be  purchased. 

In  short,  we  do  not  believe  the  economic 
analysis  is  accurate. 

•  Risk;  The  requested  "retail-to-farm  and 
from  the  farm  back  to  the  local  source  of 
supply"  exception  is  sut^ect  to  no 
qualification  such  as  distance  traveled, 
condition  of  the  roads,  access  of  the  public, 
time-of-travel,  or  any  other  conditions  that 
might  limit  the  exposure  of  public  to  the 
excepted  transportation  events.  We  simply 
note  that  the  roads  used  to  support  what 
would  be  movements  subject  to  no  official 
saiitty  standards  are  public  and  shared  by 
hrmer  and  non-farmer  alike.  A  public  *>»»ti 
by  law,  RSPA  must  protect 

ConduMion 

The  petitioner  reforences  tuvo 
congressionally-generated  documents  that 
request  RSPA  to  carefully  consider  the 
concerns  of  the  agriculture  industry  when 
issuing  rules  under  HM-200.  No  evidence  ii 
provided  that  suggesU  RSPA  did  not  fulfill 
this  charge.  To  the  contrary,  we  believe  the 
attention  drawn  to  this  issue  by  agri-business 
ensured  that  RSPA  not  propose  a  rule  that 
could  not  be  supported  on  its  merits.  RSPA 
walked  a  careful  balance  between  those  in 
agri-business  that  advocated  for  exemption 
from  the  HMRs  and  those  primarily  in  the 
emergency  response  community  that 
opposed  exceptions  to  safety  rules. 

RSPA  pnmdes  many  services  to  help  the 
regufated  community  achieve  compliance. 
We  have  no  doubt  that  RSPA  would  make 
every  effort  to  provide  neede^^mpUance 
services  to  ag  retailers. 

We  appreciate  the  opportunity  to  submit 
these  comments.  Please  contact  us  if 
additional  input  is  necessary  on  any  of  the 
points  raised  above. 
Sincerely, 

Paul  Bomgardnor. 

Hazardous  Materials  Specialist,  American 
Trucicing  Associations,  Inc. 

Cynthia  Hilton, 

Executive  Director,  Association  of  Waste 

Hazardous  Materials  Transporters. 

CIlEfHarvison, 

President,  National  Tank  Truck  Carriers.  Inc 
This  final  rule  delays  for  one  year  the 

mandatory  compliance  date  for  all 

requirements  in  the  January  8,  1997. 

final  rule  under  Docket  HM-200  that 
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otherwise  would  become  mandatary  on 
October  1, 1907.  Because  of  the  relief 
provided  by  this  final  rule,  it  is  efEsctive 
October  1, 1997,  without  the  customary 
30-day  delay  following  publication. 

V.  lagnlatory  AnalyMs  and  Noticea 

A.  Executive  Order  12866  and  DOT 
Regulatory  PoUcee  and  Procedures 

This  final  rule  is  conmdered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Ordw  12866 
and,  therefore,  was  reviewed  by  the 
Office  of  Management  and  Bucket  Hus 
final  nUe  is  oonsidend  significant 
under  the  Regulatory  Pcdides  and 
Procedures  of  the  Department  of 
TransporUtion  (44  FR  11034)  due  to 
■ignifirwnt  public  and  Congressional 
interest.  A  regulatory  evaluation  was 
prepared  fw  die  January  8. 1997  final 
rule  and  is  available  for  review  in  the 
Docket.  The  regulatory  evaluation  was 
reviewed  and  determined  not  to  require 
updating.  The  eflisct  of  this  final  rule 
will  delay  for  one  year  the  costs  and 
benefits  of  applying  the  HMR  to 
intrastate  motor  carriets.  There  is  no 
delay  in  the  materials  of  trade  eicoeption 
and  its  benefits. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  craitained  in  Executive  Order 
12812  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  material: 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  docrmients  pertaining  to 
hazardous  majprial  and  reqiiirements 
respecting  the  number,  content,  and 
placement  of  such  docimients; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  The  design,  manufacturing, 
fiabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

This  rule  concerns  the  packaging, 
marking,  labeling,  placarding  and 
description  of  hazardous  materials  on 
shipping  papers.  This  rule  preempts 
State,  local,  or  Indian  tribe  requirements 


in  accordance  with  the  standards  set 
forth  above.  R^A  lacks  discretion  in 
this  area,  and  preparation  of  a 
{sderalism  aaaessment  is  not  warranted. 

Title  49  U.SXL  S125(bM2)  provides 
that  if  DOT  issues  a-reguladon 
conconing  any  of  the  covered  subjects, 
DOT  must  determine  and  public  in  the 
Federal  lagietar  the  rfbcdve  date  of 
Federal  preemption.  That  effective  date 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  iaauanoe  of  tlM 
final  rule  and  not  later  tfuntMro  years 
^ler  the  date  of  issuance.  RSPA 
determined  that  die  effective  date  of 
Federal  preemption  for  the  requiremraits 
in  this  rule  concerning  covered  sidijects 
is  January  1, 1998. 

C.  Regulatory  Flexilality  Act 

The  January  8, 1997  final  nde  affects 
many  small  business  entities  that  ship 
or  transport  hazardous  materials, 
however  any  adverse  economic  impact 
should  be  iiiinim«l  Many  small  entities 
afiacted  by  this  final  rule  also  receive 
relief  from  current  regulatory 
requirements.  The  regulatory  evaluation 
devefoped  in  support  of  the  January  8, 
1997  final  rule  includes  a  benefit-cost 
analysis  that  jxistifies  its  adoption, 
primarily  due  to  the  positive  net 
benefits  that  may  be  realized  by  small 
entities  imder  the  materials  of  trade 
exception.  RSPA  has  reviewed  this 
regulatory  evaliiation  and  determined  it 
was  not  necessary  to  update  it  As  noted 
earlier,  RSPA  is  not  delaying  the 
materials  of  trade  exception.  This  final 
rule,  however,  delays  for  one  year  the 
costs  and  benefits  of  applying  the  HMR 
to  intrastate  motor  carriers. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

E.  Regulations  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

LiatofSabjecta 

49  an  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imp<Hts,  Reporting  and  recordkeeping 
requirements.  • 


49  CFR  Part  173 

Hazardotis  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

In  consideration  of  the  fc»regoing,  49 
CFR  parts  171  and  173  are  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS.  AND  DEFINmONS 

1.  The  authority  citation  for  part  171 
contJTOiew  to  read  as  follows: 

49  U.S.C  9101-S127;  49  CFR 


1.53. 

f  171.1 

2.  In  §  171.1  as  revised  at  62  FR  1215 
effective  October  1, 1997,  paragraph 
(a)(1)  is  amended  by  removing  the  last 
period  in  the  paragraph  and  adding  at 
the  end  of  the  last  sentence  the  wording 
",  (except  that  until  October  1, 1998, 
this  subchapter  applies  to  intrastate 
carrien  by  motor  vehicle  only  in  so  fer 
as  this  subchapter  relates  to  hazardous 
waste,  hazardous  substances,  flammable 
cryogenic  liquids  in  portable  tanks  and 
cargo  tanks,  and  marine  pollutants)." 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINQS 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

AiUhaiilj  49  U.S.C  51(n-«127:  49  CFR 
1.53. 

1173.8    [Amsndacq 

4.  In  §  173.5  as  revised  at  62  FR  1215 
efibctive  October  1,  1997,  paragraph 
(a)(2)  is  amended  by  revising  the  date 
"Juty  1, 1998"  to  read  "October  1, 
1998". 

{173.6    [Amended] 

5.  In  §  173.6  as  added  at  62  FR  1216 
effective  October  1, 1997,  paragraphs 
(a)(1)  introductory  text,  (a)(2),  (b)(4),  and 
(d)  are  revised;  paragraph  (a)(l)(iii)  is 
amended  by  removing  the  semicolon 
and  adding-a  period  in  its  place;  and  a 
new  paragraph  (e)  is  added  to  read  as 
follows: 

§173.6    Malartola  of  trade  exceptiona. 

***** 

(a)*  '  • 

(1)  A  Qass  3,  8.  9.  Division  4.1,  5.1. 
5.2,  6.1,  or  ORM-D  material  contained  in 
a  packaging  having  a  gross  mass  or 
capacity  not  over — 

(2)  A  Division  2.1  or  2.2  material  in 
a  cylinder  with  a  gross  weight  not  over 
100  kg  (220  poimds),  or  a  permanentiy 
mounted  taixk  manufactured  to  ASME 
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standards  of  not  more  than  70  gallon 

water  capacity  for  a  non-liquefied 

Division  2.2  material  with  no  subsidiary 

hazard. 

•        *        •        •       • 

(b)*  •  • 

(4)  For  gasoline,  a  packaging  must  be 
made  of  metal  or  plastic  and  conform  to 
the  requirements  of  this  subchapter  or  to 
the  requirements  of  the  Occupational 
Safety  and  Health  Administration  of  the 
Department  of  Labor  contained  in  29 
CFR  1910.106Cd)(2)  or  1926.152(a)(1). 


(d)  Aggregqte  gross  weight.  Except  for 
a  material  of  trade  authorized  by 
paragraph  (a)(l)(iii)  of  this  section,  the 
aggregate  gross  weight  of  all  materials  of 
trade  on  a  motor  vehicle  may  not  exceed 
200  kg  (440  poimds). 

(e)  Other  exceptions.  A  material  of 
trade  may  be  transported  on  a  motor 
vehicle  under  the  provisions  of  this 
section  with  other  hazardous  materials 
without  affecting  its  eligibility  for 
exceptions  provided  by  this  secticm. 


f  173.8    [Amended] 

6.  In  §  173.8  as  added  at  62  FR  1216 
effective  October  1, 1997,  paragraph 
(d)(3)  is  amended  by  revising  the  date 
"July  1, 1998"  to  read  "October  1. 
1998". 

Issued  in  Washington,  DC  on  September 
16, 1997  under  authority  delegated  in  49 
CFR.  parti. 

KeUeyS-CorBsr, 

Deputy  Administrator. 

(FR  Doc  97-25065  Filed  9-1S-97: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTAHON      DEPARTMENT  OF  TRANSPORTATION 


Avietiofi  Proceedings,  Agreements 
nied  During  the  Week  Ending 
September  12. 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-288g. 

Date  Filed:  September  10. 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CX)MP  Telex  Mail  Vote  889; 
Reduce  fores  from  India;  Intended 
efEective  date:  October  1. 1997. 
Paalatla  V.  TiriM. 
Documentary  Services. 
(FR  Doc.  97-25109  Filed  9-19-07;  8:45  am] 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Hied 
Under  Subpart  Q  During  tite  Weeic 
Ending  September  12, 1997 

The  following  Applications  for 
Certificate  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of  • 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings.  ^ 

Docket  Number:  OST-g7-2892. 

Date  Filed:  September  11. 1997. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  9, 1997. 

Description:  Application  of  Delta  Air 
Lines.  Inc.,  pursuant  to  49  U.S.Q  41102 
and  41108,  and  Subpart  Q  of  the 
Regidations,  applies  for  a  new  or 
amended  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
Delta  to  provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  a  point  or  points  in  the 
United  States  and  a  point  or  points  in 
the  Cayman  Islands.  Delta  further 
requests  route  integration  authority  to 
permit  Delta  to  combine  services  that 
will  be  operated  pursuant  to  the  grant  of 
this  application  with  all  other  Delta 
services  authorized  by  existing 
certificates  and  exemptions  granted  by 
the  Department,  to  the  extent  permitted 
by  applicable  international  agreements. 
PanleMe  V.  Twine. 
Documentary  Services. 
(FR  Doc  97-25108  Filed  9-19-97;  8:45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

24CFRPart«71 
(Doctot  Na  FR-4120-l-0g| 
nM2S77-AB79 

Asaassment  of  ttw  Resaonable 
RavMalization  Potamial  of  Certain 
Public  Houaing  Raqulrad  i>y  Law 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Interim  rule. 


r:  On  September  26, 1996.  HUD 
published  a  notice  implementing 
section  202  of  the  Omnibus 
Consolidated  Resdssions  and 
Appropriations  Act  of  1996.  Section  202 
requires  PHAs  to  identify  certain 
distressed  public  housing  developments 
that  cost  more  than  Section  8  rental 
assistance  and  cannot  be  reasonably 
revitalized.  Households  in  occupancy 
that  will  be  affected  by  the  activities 
will  be  offered  tenant-baaed  or  project- 
based  assistance  (that  can  include  other 
public  housing  luiits)  and  will  be 
relocated,  to  other  decent,  safe,  sanitary, 
and  affordable  housing  which  is,  to  the 
maximum  extoat  practicable,  housing  of 
their  choice.  After  residents  are 
relocated,  the  distressed  developments 
(or  affected  buildings)  for  which  no 
reasonable  means  of  revitalization  exists 
will  be  mnoved  from  the  public 
housing  inventory.  The  September  26, 
1996  notice  invited  public  comments. 
This  interim  rule  takes  into 
consideration  the  comments  received  on 
the  Septranber  26. 1996  notice  and 
codifies  the  modified  requirements  in  a 
new  part  971. 
DATES:  Effective  date:  October  22. 1997. 

Comment  due  date:  Novranber  21, 
1997. 

ADDRESSES:  Interested  paeons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk. 
Roan  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W.,  WasMngton.  D.C  20410- 
0500.  Comments  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(wedcdays  7:30  a.m.  to  5:30  p.m.  Eastern 
time)  at  the  above  address.  Facsimile 
(FAX)  comments  are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Sol(Hnon.  Senior  Director  for  Policy  and 
Legislation,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 


S.W.,  Washingtcm,  D.C  20410, 
telephone  (voice):  (202)  708-0713  (This 
is  not  a  toll-free  number.)  For  hearing- 
and  speech-impaired  persons,  this 
number  may  be  accessed  via  text 
telephone  by  dialing  the  Federal 
Infcumation  Relay  Service  at  1-600- 
877-8339. 

SUPPIEMENTARY  MFORMATION: 

L  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwori^ 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2577-0210.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  the  collection 
displays  a  valid  control  number. 

n.  The  September  26, 1996  Federal 
Register  Notice 

On  September  26,  1996,  the 
Department  published  at  61  FR  50632, 
a  notice  to  implement  section  202  of  tl>e 
Omnibus  ConsoUdated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134,  approved  April  26. 1996) 
("OCRA").  Section  202  requires  KlAs  to 
identify  certain  distressed  public 
housing  developments  that  cost  more 
than  Section  8  rental  assistance  and 
cannot  be  reasonably  revitalized. 
Households  in  occupancy  that  will  be 
affected  by  the  activities  will  be  offered 
tenant-based  or  project-based  assistance 
(that  can  include  other  public  housing 
units)  and  will  be  relocated,  to  other 
decent,  safe,  sanitary,  and  affordable 

housing  which  is,  to  the  inairinmim 

extent  practicable,  housing  of  their 
choice.  After  residents  are  relocated,  the 
distressed  developments  (or  affected 
buildings)  for  which  no  reasonable 
means  of  revitalization  exists  will  be 
removed  from  the  public  housing 
inventory. 

As  mandated  by  section  202,  this 
reqiiirement  covers  developments  that 

(1)  are  on  the  same  or  contiguous  sites, 

(2)  contain  more  than  300  units,  (3)  have 
a  vacancy  rate  of  at  least  ten  percent  for 
units  not  in  funded,  on-schedule 
modernization  programs,  (4)  cannot  be 
revitalized  through  reasonable 
programs,  and  (5)  are  more  expensive 
than  tenant-based  assistance.  These 
developments  must  be  removed  from 
the  public  housing  inventory  within  five 
years.  Plans  to  do  so  must  be  developed 
in  consultation  with  affected  pid>lic 
housing  residents  and  the  local 
government  containing  the  public 
housing.  The  term  "developments."  as 


used  in  the  statute  and  in  this  nde. 
includes  applicable  portions  of 
developments.  Tenant-based  assistance 
or  relocation  to  other  public  or  assisted 
housing  (to  the  maximum  extent 
practicable,  of  the  tenant's  choice)  must 
be  offered  to  public  housing  residents 
whose  developments  will  be  removed 
from  the  inventory. 

As  required  by  section  202,  the 
September  26, 1996  notice  established 
standards  to  permit  implementation  in 
fiscal  year  1996.  >  The  standards  tracked 
section  202(a)  of  OCRA  and  became 
effective  September  30, 1996.  On 
December  26, 1996,  at  61  FR  68048,  the 
Department  issued  a  notice  which 
amended  the  time  frames  that  the 
Department  set  in  the  September  26, 
1996  notice  for  accomplishing  the 
standards  necessary  for  compliance 
with  section  202.  c5n  March  24. 1997,  at 
62  FR  13894,  and  on  July  2. 1997,  at  62 
FR  35828,  the  Department  issued 
notices  which  further  amended  the  time 
frames. 

Section  202  is  a  continuing 
requirement  For  FY  1997,  the  time 
frames  were  established  by  Federal 
Register  notices  referenced  above.  The 
Department  is  considering,  as  of  FY 
1998,  requiring  one  submission  to  be 
due  at  the  time  of  submission  of  the 
Comprehensive  Grant  Plan  or  as  a  part 
of  the  Comprehensive  Grant  Plan. 
Comments  are  invited  on  this 
consideration,  as  well  as  other  aspects 
of  the  proposed  timing  and  consultatioii 
process. 

in.  Sonunery  of  Changes  to  the 
September  26, 1996  Federal  Regiater 
Notice 

The  interim  rule  makes  the  following 
changes  to  the  provisions  set  out  in  the 
September  26,  1996  notice: 

1.  Appropriate  resident  participation 
and  involvement  is  emphasized. 

2.  When  determining  whether  a 
property  is  subject  to  the  requirements. 


'  The  standard*  set  forth  in  tba  Septambw  2a, 
1996  notica  are  organiaed  to  coiodd*  with  tba 
iaUci«ring  statutory  provUions: 

(A)  Be  on  the  tame  or  contiguous  sita*. 

(B)  Total  mora  than  300  dwvlling  units. 

(C)  Have  a  vacancy  rata  of  at  least  tan  peccant  tar 
dwelling  units  not  in  funded,  on-schedule 
modsmization  programs. 

(D)  Have  an  estimated  cost  of  continued  operation 
and  modernization  of  the  developments  as  public 
housing  in  excess  of  the  cost  of  providing  tenant- 
based  assistance  under  section  8  of  the  United 
Stales  Housing  Act  of  1937  for  all  families  in 
occupancy,  based  on  appropriate  indicator*  of  cost 
(such  as  the  percentage  of  total  development  cost 
required  for  modernization). 

(E)  Be  identified  as  distressed  housing  that  the 
public  housing  agency  cannot  assure  the  long-tann 
viability  as  public  housing  through  reasonable 
revitalization.  density  reduction,  or  achievement  of 
a  broader  range  of  household  income. 
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PHAa  can  now  use  vacancy  data  frtan 
either  their  last  confirmed  PHMAP 
certification,  as  reported  on  the  Form 
HUD-51234  (Report  on  Occupancy),  or 
more  recent  data  which  demonstrates 
improvement  in  occupancy  rates. 

3.  The  per  occupied  unit  coat  teat  for 
ocmtinuing  to  operate  the  current, 
partially  occupied  development  is 
eliminated.  Instead,  the  cost  test  used 
will  be  the  cost  of  providing  a 
development  that  is  viable  over  the  long 
term. 

4.  For  definition  of  viability,  the 
income  mix  standards  are  changed  to 
emphasize  a  site's  ability  to  attract  and 
retain  a  reasonable  mix  of  households 
with  full-time  workers. 

5.  Changes  to  the  post-revitalization 
cost  test  include  reduced  accrual  costs 
fm  a  revitalized  development  to  better 
reflect  modernization  costs  and  the 
amount  of  investment  made  in  the 
property,  and  inclusion  of  certain 
demolitico  and  relocation  costs  as  a  coat 
of  Section  8  rental  assistance.  Though 
the  requirement  remains  for  moat 
developments  to  amortize 
modernization  over  a  20  year  period 
rather  than  over  a  thirty  year  period. 
PHAs  may  present  a  thirty  year 
amortization  when  revitalization  is 
equivalent  to  new  construction. 
Revitalization  will  only  be  considered 
reasonable  where  its  cost  does  not 
exceed  the  cost  of  Section  8  rental 
assistance.  All  sources  of  fmids  for  the 
revitalization  effort  must  be  identified, 
and  the  fimds  must  be  on  band  if  the 
PHA  proposes  to  revitalize  the 
development. 

6.  Where  the  PHA  will  demolish  all 
of  the  units  in  a  development,  or  the 
portion  thereof,  that  is  subfect  to  section 
202.  secticm  202  requirements  will  be 
satisfied  once  the  demolition  occun  and 
its  staiulards  will  not  be  applied  further 
to  the  PHA's  use  of  the  site. 

IV.  Discussion  (rf^  Public  Comments  on 
the  Septonber  26, 1996  Federal 
Register  Notice 

The  September  26. 1996  notice 
invited  public  comment,  and  five 
commenten  responded.  In  general,  the 
commenters  expressed  ccmcem  in 
several  areas.  First,  the  process  followed 
to  develop  and  publish  the  notice  was 
questioned.  Second,  the  need  for  tenant 
consultation  at  all  stages  was  stressed. 
Third,  various  issues  were  raised 
regarding  the  cost  tests,  specifically 
whether  both  the  pre-  and  post- 
revitalization  cost  tests  adequately 
reflected  true  and  acciu^te  costs. 
Further,  many  comments  considered  the 
outcome  of  post-revitalization  scenarios, 
including  the  reasonableness  of  the 
"definition"  of  long-term  viability,  and 


the  availability  of  sufficient  Section  8 
rental  assistance.  Finally,  several 
commentere  questioned  if  the  outcome 
meant  fewer  housing  resources  for  those 
in  need. 

A  summary  of  the  comments,  with 
HUD's  responses,  follows: 

Administrative  Avcess  and  Legal 
Requirements  Conunent:  The  September 
26, 1996  notice  is  invalid  because: 
— ^The  Administrative  Procedures  Act 
was  ignored.  There  was  not  a 
propmed  and  final  ndemaldng  (and 
no  good  cause  exception]  with 
submission  to  Confess  and  the 
Comptroller  General.  HUD  has 
usurped  the  rulemaking  process  as 
described  in  Part  10  of  24  Code  of 
Federal  Regulations. 
—The  statutiHy  authority  for  the 
program  lapsed  on  Octt^Mr  1, 1996, 
and  there  has  been  no  legal  extension. 
— ^The  notice  was  published  on 
September  26, 1996  with  an  effective 
date  of  September  30, 1996.  This  was 
not  sufficient;  there  is  a  need  for  a 
proposed  and  a  final  rule. 
—The  legislative  language  indicates  HuA 
the  process  fen'  implementation  (and 
not  actual  implementation)  begin  by 
September  30, 1996. 
Response:  The  September  26, 1996 
notice  is  valid  for  the  follo%ving  reasons: 
— ^Advance  notice  and  pubUc  comment 
were  not  required  before  issuance  of 
the  document  because  the  document 
was  a  notice  and  not  a  rule.  Secticm 
202  of  OCRA  does  not  contain  a 
provisicm  that  mandates  rulemaking 
befiHe  implementation  of  this  section. 
Furthermore,  section  202  directs  the 
Secretary  to  establish  standards  frv 
implementation  and  guidelines  fen- 
developing  a  conversion  plan.  The 
notice  did  not  go  beyond  the 
provisions  of  the  statute,  but  provided 
the  standards  and  guidelines  required 
by  the  statute.  With  respect  to  the 
latter,  HUD  solicited  pi^lic  comment 
from  representatives  of  groups  most 
affected.  As  stated  in  the  published 
Notic»,  the  ccanments  were  taken  into 
consideration. 
— Since  the  document  was  not  a  nde,  it 
did  not  have  to  be  submitted  for 
Congressional  review  of  final  rules 
and  did  not  have  to  comply  with  the 
15-day  pre-publication  and  30-day 
delayed  efEsctive  date  requirements 
for  rules  under  section  7(o)  of  the 
HUD  Act 
— Section  202  mandates  that  the 
Secretary  establish  standards  to 
permit  implementation  of  this  section 
in  Fiscal  Year  1996.  The  statute  was 
passed  cm  April  26, 1996,  and  it 
would  have  been  imreasonable  to 
expect  fiill  implementation,  through 


proposed  and  final  rulemaking,  by 
September  30, 1996.  HUD  made  ev. 
ettart  to  publish  these  standards  as 
soon  as  possible,  after  infumal 
cxmsuhaticm  with  repreaentative 
groups.  Despite  the  tight  riiiiM<Hiw»  and 
the  necessary  review  prooadures 
(including  review  by  OMB).  HUD  v 
able  to  publish  the  standards  on 
September  26. 1996. 

BtConsohation  and  Balorrtloii 


Cmnment:  Tenant  ccmsultation  is  not 
addrestecL  There  is  a  need  for  tenant 
omsultaticm  at  all  stages  of  the  pnxxM, 
with  detail  provided  on  what  is 
expected  (in  terms  of  tenant 
ooosuhation)  at  eech  stage. 

Response:  The  Department  agiees  that 
it  is  important  to  involve  tenants  at  all 
stages  of  the  assessment  pwwess.  and 
the  September  26, 1996  notice  does 
discuss  the  statute's  racpiirement  for 
(xmsultation  with  applicable  public 
housing  tenants  of  the  affected 
developments. 

On  DecembOT  26, 1996,  the 
Depeitment  published  another  notice 
(61  FR  68048).  which  clarifies  that 
PHAS  must  provide,  as  an  initial  step, 
copies  of  their  sufamiasians  far 
Standards  A  to  C  to  the  appropriate 
tenant  councdls  and  groups. 

This  interim  rule  turther  details,  at 
§  971.9,  the  PHAs'  requirements  to 
consult  with  appropriate  tenant  groups 
adien  ccmducting  a  viability  assessment 
and  developing  conversion  plans. 

Coaanent:  Ine  notice  needs  to  further 
address  tenant  relocation,  expand 
relocation  requiranents  and  reference 
the  Uniform  Relcxatioo  Act. 

Response:  The  section  entitled  "Plan 
for  Removal  of  Units  Froan  Public 
Housing  Inventories;  hnplement^cm'' 
in  the  Septonber  26. 1996  notice 
includes  a  discnissicm  of  the  relocation 
process,  including  alternatives, 
resources  and  the  stattitoy  requirement 
far  consuhaticm. 

This  interim  rule  cross-referancss  to 
the  regulatcuy  provisions  on 
displacement  and  relcxatficm  at  24  CFR 
970.5  which  include  applicability  of  the 
Uniform  Rel(x»tion  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (42  U.S.C  4601-4655)  and  the 
implementing  regulaticms  at  49  CFR  part 
24. 

Coat  Test  iHoes 

Conunent:  The  fonnula  aaatea 
inflated  costs  per  public  housing  unit, 
while  undercounting  the  cxMts  of 
Secticm  8  rental  assistance. 

The  formula  unfairly  fevors  Section  8 
by  comparing  the  cx)et  of  all  public 
housing  units  to  the  cost  of  Section  8  for 
only  tenants  cnirrenUy  in  occupency.  by 
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failing  to  capture  inflation,  and  by 
overstating  accrual  needs. 

The  cal^ation  disadvantages  public 
housing. 

The  calculatitHi  fails  to  capture  the 
inherent  value  of  a  public  housing 
development 

Demolition  and  relocation  costs 
should  be  included  on  the  Section  8 
side  of  the  calculation. 

The  calculation  overly  penalizes  a 
substantially  vacant  development. 

Response:  Several  changes  have  been 
made  to  the  cost  test  as  a  result  of  these 
comments  and  the  experiences  of  HUD 
and  its  consultants.  With  the  changes, 
the  interim  rule  provides  a  better 
compahstHi  between  the  costs  of  a 
public  housing  unit  versus  the  costs  of 
Section  8  rental  assistance. 

The  cost  test  in  the  notice  for 
continuing  to  administer  the  current, 
partially  occupied  developmoit 
typically  required  layers  of  assumptions 
to  estimate  costs  and  to  express  these 
costs  per  occupied  unit.  Moreover, 
while  that  test  attempted  to  accurately 
include  current  costs  per  occupied  unit, 
no  public  housiiig  audiority  proposes  to 
continue  to  administer  a  development 
for  two  decades  in  a  partially  occupied 
state.  Thus.  HUD  has  decidcKl  to  drop 
the  initial  cost  test  and  to  rely  on  the 
cost  test  for  a  revitalized,  fiilly  occupied 
development. 

The  cost  test  for  the  revitahzed 
development  wUl  require  realistic 
estimates  for  physically  upgrading  and 
dim  maintaining  a  viable  development. 
Although  current  operating  costs  of  the 
development  will  no  longer  be  required 
for  an  independent  cost  test,  these 
current  costs  will  be  used  as  one  of  the 
standards  to  show  that  the  projected 
operating  costs  of  the  revitalized 
development  are  plausible.  In 
particiilar.  the  discussion  of  projected 
costs  must  justify  any  estimate  of  per 
unit  costs  of  the  revitaUzed 
development  that  are  significantly  lower 
than  the  current  operating  costs  per 
occupied  unit  of  the  development  (or  an 
estimate  of  those  costs). 

The  accrual  number  for  the  post- 
revitalization  cost  test  is  now 
determined  by  taking  the  Total 
Development  Cost  (IIX]),  multiplying  it 
by  a  coefficient  of  .02,  and  dividing  by 
12.  Commenters  thought  that  higher 
levels  of  modernization  at  the  start  of  an 
accrual  cycle  should  lower  the  accrual 
costs  for  many  years  to  come.  HUD 
agrees.  To  reflect  these  views,  the 
accrual  model  fcv  the  revitalization 
stage  (now  the  only  stage)  will  first 
deduct  firom  the  TIXi:  half  the  per  unit 
cost  of  modernization,  before 
multiplying  the  coefficient  of  .02  (a  fifty 
year  cycle)  and  dividing  by  12  to  make 


a  monthly  estimate.  Thus,  if  the 
modernization  cost  per  unit  equalled 
the  TOC.  the  estimated  accrual  per 
month  would  be  halved. 

An  amount  for  demolition,  site 
preparation  and  relocation  will  now  be 
included  as  a  cost  of  Section  8  rental 
assistance.  Commenters  said  that 
demolition  of  buildings  on  site  is  a  cost 
that  should  be  covered  by  the  Section  8 
alternative.  HUD  agrees.  The  interim 
rule  takes  into  account  basic  demolition 
costs  of  units  that  would  otherwise  be 
occupied  under  a  viability  plan  and 
treats  them  as  a  capital  cost  to  be 
amortized  on  the  Section  8  side.  The  per 
unit  costs  of  basic  demolition  and 
relocation  will  be  actual  costs  based  on 
comparable  experience,  but  can  be  no 
higher  than  10  percent  of  the  TDC  of  a 
two  bedroom  walkup  in  the  area.  This 
cap  is  higher  than  the  typical  cost  of 
demolition  sustained  by  buildings 
demolished  in  the  Hope  VI  program. 

Some  commenters  suggested  that 
extensive  revitalization  of  a 
development  will  extend  its  useful  lifia 
as  low  income  housing  to  well  beyond 
the  twenty  years  of  a  viabUity  test. 
Although  some  developments  with  the 
right  mix  of  site,  initial  constructicm, 
management,  tenants,  and  neighboriiood 
remain  viable  well  past  twenty  years, 
such  extended  viability  cannot  be 
assumed— especially  for  developments 
with  the  vacancy  problems  of  those  on 
the  202  list.  The  expenditure  of 
modernization  funds  will  not 
necessarily  ensure  viability  past  twenty 
years.  Rather  than  generally  extending 
the  amortization  period  &x>m  twenty  to 
thirty  years,  and  rather  than  stiffening 
the  viability  test  from  twenty  to  thirty 
years,  the  interim  rule  instead  will  tise 
a  thirty  year  period  only  when 
revitalization  is  equivalent  to  new 
construction.  Even  for  developments 
with  a  twenty  year  amortization,  the 
cost  test  will  recognize  the  value  of 
large-scale  modernization  by  reducing 
the  ongoing  cost  of  accrual  (See  above). 

A  somewhat  different  view  of  value  is 
that  public  housing  merits  an  insurance 
value  because  it  will  always  be  there  to 
serve  low  income  residents,  whereas 
private  rental  housing  might  become 
much  less  available.  Insurance  value, 
however,  is  not  easily  computed  and  a 
marked  decline  in  the  supply  of  private 
rental  housing  for  low  income 
households  will  be  reflected  in  a  higher 
Fair  Market  Rent  (FMR)  standard. 

Post-Revitalization  Scenarios 

Comment:  The  definition  of  long-term 
viability  is  too  stringent;  not  all  covered 
developments  need  density  reduction; 
the  income-mix  requirement  is 
unrealistic. 


The  criteria  for  long-term  viability  are 
problematic.  Additicmal  field  work 
needs  to  be  done  to  determine  more 
adequately  what  is  viable  in  the  long- 
term  (e.g..  what  is  reasonable  in  terms 
of  income  mix). 

The  definition  of  loog-tenn  vidiiUty  is 
too  vanw. 

HUD  needs  to  clarify  what  is  meant 
by  "substantially  exceeds  Sectirai  8  cost 
test" 

The  use  of  the  Total  Development 
Cost  guidelines  is  inappropriate. 

Response:  The  basic  elements 
required  for  reasonable  revitalization 
have  been  retained.  Viability  has  been 
defined  elsewhere  as  the  achievement  of 
structural/system  soundness  and  fidl 
occupancy  at  reasonable  cost  (see  24 
CFR  968.315(e)(4));  and  a  reasonable 
source  of  funding  also  is  an  obvious 
requirement.  Experience  has  shown,  in 
addition,  that  achievement  of  physical 
soimdness  and  full  occupancy  is  not 
always  enough  to  achieve  viability  in 
the  long  term.  Section  202 's  inclusion  of 
"density  reduction '-^and  "achievement 
of  a  broader  range  of  household 
income",  as  measures  to  be  taken  in 
ptusuit  of  long-term  viability,  indicate 
Congress'  understanding  that  excessive 
density  and  concentration  of  very-low- 
income  households  can  be  serious 
impediments  to  the  viability  of  public 
housing. 

A  fundamental  aspect  of  this  standard 
is  the  definition  of  long-term  viability. 
For  this  purpose,  HUD  will  continue  to 
consider  twenty  years  (or  at  least  30 
years  when  the  investment  is  equivalent 
to  new  construction)  to  be  "long  term". 
Twenty  years  is  in  keeping  with  the 
expected  life  of  modernization 
improvements,  as  reflected  by  the  length 
of  annual  contributions  contracts 
covering  modernization  grant  awards. 
(See  section  14(b)(2)  of  the  United  States 
Housing  Act  of  1937  as  amended,  42 
U.S.C.  1437  et  seo.J 

This  interim  rule,  nevertheless,  in 
some  respects  modifies  the  "defiiution" 
of  long-term  viability.  First,  density 
requirements  are  clarified.  PHAs  no 
longer  need  demonstrate  reduced 
density  to  assiue  long-term  viability,  but 
must  show  that  the  density  proposed  in 
the  revitalized  site  is  appropriate  for  the 
property  and  the  site. 

Second,  income  mix  requirements  are 
loosened  somewhat.  Some  commenters 
thought  that  requiring  an  income  mix 
estimated  as  25  percent  of  households 
over  time  having  an  income  of  30  to 
50%  of  the  area  median  income  was  too 
rigorous  as  a  threshold  standard  for 
viability.  HUD  agrees.  The  interim  rule 
will  moderate  the  standard,  so  that  the 
revitalized  development  must  be  able  to 
attract  over  time  a  significant  mix  of 
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households  with  at  least  one  full-time 
woricer  (for  example,  at  least  20  percent 
wdth  an  income  at  least  30  percent  of  the 
area  median).  The  presence  of  some 
income  mix  is  essential  to  the  long-term 
social  viability  of  a  family  develoy  ment 
and  is  cited  in  the  statute,  and  pegging 
that  mix  to  a  significant  presence  of  fidl- 
time  woricers  with  a  range  of  modest 
incomes  is  a  minimiim  way  to  have  a 
mix 

After  consideraticm  of  the  comments 
and  in  light  of  the  statute's  purpose,  the 
interim  rule  states  that  reasonable 
revitalization  must  be  able  to  be  carried 
out  with  currently  available  fimds  and 
for  no  more  than  the  cost  of  Section  8 
rental  assistance. 

Commenters  indicated  that  use  of 
Total  Development  Cost  (TDC) 
guidelines  as  a  measure  on  which  to 
judge  reasonable  reconstruction  costs  is 
inappropriate.  Though  HUD  is 
reviewing  possible  changes  in  the 
applicability  of  TDC  to  reconstruction 
costs  on  an  expedited  basis,  PHAs  must 
continue  to  use  the  TDC  until  such 
changes  are  finalized. 

Coznment:  The  time  frames  for 
response  are  not  realistic.  espedaUy  for 
the  development  of  a  revitalization  plan. 

Response:  The  time  frames  for 
submission  have  been  modified 
accordingly  and  the  new  time  frames 
were  pubUshed  in  notices  in  the  Federal 
Register  on  December  26. 1996.  March 
24, 1997,  and  July  2, 1997.  The  July  2. 
1997  notice  extended  the  deadlines  for 
submissions  to  HUD  field  offices  as 
follows: 
Accomplish  Standards  A  to  C  by 

January  31, 1997  (was  December  29, 

1996) 
Accomplish  Standard  D  and  E  thirty 

(30)  days  after  the  effective  date  of  the 

interim  rule  (was  June  30, 1997) 
Submit  conversion  plan  ninety  (90)  days 

after  accomplishing  Standards  D  and 

E  (was  September  26, 1997) 
PHAs  now  have  more  time  to  comply 
with  all  of  the  requirements  of  Section 
202,  and  to  develop  a  plan  to  either 
remove  units  from  the  public  housing 
inventory  or  revitalize  the  development. 
Additioiial  time  will  be  provided  to 
PHAs  to  modify  plans  or  submissions  if 
needed  to  comply  with  this  interim  rule. 

Comment:  The  rule  should  stress  the 
need  for  all  plans  to  be  consistent  with 
the  Consolidated  Plan. 

Response:  As  required  by  the  statute, 
the  interim  rule  will  reiterate  that  any 
conversion  plan  must  be  approved  by 
the  local  officials  as  not  inconsistent 
with  the  Qmsolidated  Plan. 

Comment:  HUD  needs  to  indicate  how 
a  PHA  can  appeal  if  it  disagrees  with  the 
HUD  contractor. 


Response:  As  stated  in  the  September 
26, 1996  notice,  for  sites  where  HUD  has 
contracted  with  constiltants  for 
assessments.  PHA  responsibilities  under 
this  section  are  independent  of  any 
activities  of  the  consultants.  PHAs  are 
responsible  for  submitting 
dociimentation  in  accordance  with  the 
requirements,  but  may  use  the 
consultants'  assessments  if  they  choose. 
Even  w^ere  the  mA  agrees  Mdth  the 
consultant's  findings,  HUD  reserves  the 
right  to  make  its  own  assessment  of  the 
evidence.  In  cases  where  a  PHA 
disagrees  with  the  constdtant's  finHing« 
and  recommendations,  the  PHA's 
independent  submission  will  serve  as 
an  initial  indicator  of  disagreement 
HUD  will  follow  up  in  sudi  situations 
accordingly,  and  may  require  additional 
documentation  from  the  PHA  or  the 
consultant 

Potential  Loss  of  Low  Income  Housing 
ResonrcBS 

Comment:  There  needs  to  be  a  Section 
8  rental  assistance  aUocation  to  offaet 
the  loss  of  hard  units. 

There  are  not  sufficient  Section  8 
resources  available  to  meet  the  demand. 

A  commitment  for  replacement  units 
is  necessary  befwe  PHAs  proceed. 

Response:  HUD  has  awarded  several 
thousand  section  8  rental  certificates 
and  vouchers  in  fiscal  years  1995  and 
1996  for  relocation  housing  or 
replacement  of  developments  covered 
by  this  interim  rule.  The  fiscal  year  1997 
appropriation  of  Section  8  rental 
assistance  that  can  be  used  f(»r  section 
202  purposes  appears  suffidoit  HUD 
has  requested  that  Congress  appropriate 
a  sufficient  number  of  Section  8 
certificates  and  vouchers  for  this 
purpose  in  fiscal  year  1998. 

Comment:  The  rule  does  not 
adequately  oonsidw  the  needs  of  the 
current  residents,  or  those  on  the 
waiting  list. 

The  riile  places  a  burden  on  the 
Section  8  rental  maiicet,  which  will  be 
a  problem  for  certain  communities. 

The  rule  fails  to  adequately  consider 
the  need  for  hard  imits  in  certain 
communities. 

There  is  a  need  for  additional  project- 
based  housing  in  some  commimities. 

This  "one  size  fits  all"  solution  is  not 
applicable  to  all  cases. 

Response:  The  law  and  the  interim 
rule  allow  for  implementation  of  a 
conversion  plan  over  a  period  of  up  to 
five  years,  to  provide  some  flexibility  to 
adapt  to  local  situations. 

This  Interim  Rule 

This  interim  rule  takes  into 
consideration  the  comments  received  on 
the  September  26. 1996  notice  and 


codifies  the  modified  reqxiirements,  as 
discussed  above,  in  a  new  part  971.  This 
interim  rule  also  provides  for 
establishment  of  the  time  frames  far 
compliance  with  section  202  by 
publication  of  a  notice  annually  in  the 
Federal  Register. 

Justification  for  Interim  Role 

The  Department  generaUy  publishes  a 
rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  imnecessary,  or  contrary 
to  the  pubUc  interest"  (24  CFR  10.1). 

This  interim  rule  provides  furdiar 
information  on  provisions  that  are 
already  in  effect,  and  modifies  several  of 
the  requirements  in  accordance  with 
public  comments  received  on  the  - 
September  26,  1996  Federal  Register 
notice.  It  is  important  that  these  changes 
be  iq)plicable  to  those  PHAs  subject  to 
section  202  in  fiscal  year  1997. 

In  the  interest  of  obtaining  the  fullest 
participation  possible  in  determining 
the  proper  means  of  administering  the 
section  202  provisions,  and  in  addition 
to  the  comment  process  that  occurred 
with  respect  to  the  Notice,  the 
Department  invites  public  comment  on 
the  interim  rule.  The  comments 
received  within  the  60-day  comment 
period  will  be  considered  during 
development  of  a  final  rule  that 
ultimately  will  supersede  this  interim 
rule. 

Findings  and  Certifications 

Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Maiuigement  and  Budget 
(C^ffi)  under  Executive  Order  12886  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  the  rule 
subsequent  to  its  submission  to  GMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  as 
provided  imder  the  section  of  this 
preamble  entitled  "Address." 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
bu^ess  hours  (7:30  a.m.  to  5:30  p  jn.) 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276, 451  Seventh  Street  S.W.. 
Washington,  D.C  20410-0500. 
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Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  nUe  do  not  have 
significant  impact  on  States  or  their 
political  subdivisions  since  the 
provisions  of  this  interim  rule  apply  to 
only  a  small  {>ercentage  of  PHAs  that 
have  developments  with  more  than  300 
units  and  adjusted  vacancy  rates  of  ten 
percent  or  more. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  interim  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  the  provisions  of  this  interim 
rule  apply  to  only  a  small  percentage  of 
PHAs  that  have  developments  with 
more  than  300  units  and  adjusted 
vacancy  rates  of  ten  percent  or  more. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  programs 
affected  by  this  interim  rule  is  14.855. 

Ust  of  Sobfacts  in  24  CFR  Part  071 

Grant  programs — housing  and 
community  development.  Public 
housing,  Riaporting  and  recordkeeping 
requirements. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  to  add 
a  new  part  971  to  read  as  follows: 

PART  971— ASSESSMENT  OF  THE 
REASONABLE  REVITAUZATION 
POTENTIAL  OF  CERTAIN  PUBLIC 
HOUSING  REQUIRED  BY  LAW 

971.1     PurpoM. 

971.3  Standards  for  identifying 

developments. 
971.5    Loog-tenn  viability. 
971.7    Plan  for  removal  of  units  from  public 

housing  inventories. 
971.9    Tenant  and  local  government 

consultation. 
971.11    Hope  VI  developments. 
971.13    HUD  enforcement  authority. 

AndMrity:  Pub.  L  104-134;  42  U.S.C 
3535(d). 

{971.1    Purpo— . 

Section  202  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.L.  104- 
134,  approved  April  26,  1996) 
("OCRA")  requires  PHAs  to  identify 
certain  distressed  pubUc  housing 
developments  that  cost  more  thm 
Section  8  rental  assistance  and  cannot 


be  reasonably  revitalized.  Households  in 
occupancy  that  will  be  affected  by  the 
activities  will  be  offered  tenant-based  or 
project-based  assistance  (that  can 
include  other  public  housing  units)  and 
will  be  relocated,  to  other  decent,  safe, 
sanitary,  and  affordable  housing  which 
is,  to  the  maximum  extent  practicable, 
housing  of  their  choice.  After  residents 
are  relocated,  the  distressed 
developments  (or  affected  buildings)  for 
which  no  reasonable  means  of 
revitaiization  exists  will  be  removed 
from  the  public  housing  inventory. 

f  971.3    Standards  for  ktontHylng 
devetoptnents. 

(a)  PHAs  shall  use  the  following 
standards  for  identifying  developments 
or  portions  thereof  whidi  are  subject  to 
section  202's  requirement  that  PHAs 
develop  and  carry  out  plans  for  the 
removal  over  time  from  the  public 
housing  inventory.  These  standards 
track  section  202(a)  of  OCRA.  The 
development,  or  portions  thereof,  must: 

(1)  Be  on  the  same  or  contiguous  sites. 
(OCRA  Sec.  202(a)(1)).  This  standard 
and  the  standard  set  forth  in  paragraph 
(a)(2)  of  this  section  refer  to  the  actual 
number  and  location  of  units, 
iiiespective  of  HUD  development 
project  niunbere. 

(2)  Total  more  than  300  dwelling 
units.  (OCRA  Sec.  202(a)(2)). 

(3)  Have  a  vacancy  rate  of  at  least  ten 
percent  for  dwelling  units  not  in  funded, 
on-schedule  modernization.  (OCRA  Sec. 
202(a)(3)).  For  this  determination,  PHAs 
and  HUD  shall  use  the  daU  the  PHA 
relied  upon  for  its  last  Public  Housing 
Management  Assessment  Program 
(PHMAP)  certification,  as  reported  on 
the  Form  HUD-51234  (Report  on 
Occupancy),  or  more  recent  data  which 
demonstrates  improvement  in 
occupancy  rates.  Units  in  the  following 
categories  shall  not  be  included  in  this 
calculation: 

(i)  Vacant  units  in  an  approved 
demolition  or  disposition  program; 

(ii)  Vacant  imits  in  whicn  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the 
law; 

(iii)  Vacant  units  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted;  and 

(iv)  Units  that  are  occupied  by 
employees  of  the  PHA  and  units  that  are 
utilized  for  resident  services. 

(4)  Have  an  estimated  cost  of 
continued  operation  and  modernization 
of  the  developments  as  public  housing 
in  excess  of  the  cost  of  providing  tenant- 
based  assistance  under  section  8  of  the 
United  States  Housing  Act  of  1937  for 


all  families  in  occupancy,  based  on 
appropriate  indicators  of  cost  (such  as 
the  percentage  of  total  development  cost 
required  for  modernization).  (OCRA 
Sec.  202(a)(5)). 

(i)  For  purposes  of  this  determination, 
the  costs  used  for  public  housing  shall 
be  those  necessary  to  produce  a 
revitalized  development  as  described  in 
the  paragraph  (a)(5)  of  this  section. 

(ii)  These  costs,  including  estimated 
operating  costs,  modernization  costs 
and  accrual  needs  must  be  used  to 
develop  a  per  unit  monthly  cost  of 
continuing  the  development  as  public 
housing. 

(iii)  That  per  unit  monthly  cost  of 
public  housing  must  be  compared  to  the 
per  imit  monthly  Section  8  cost. 

(iv)  Both  the  method  to  be  used  and 
an  example  are  included  in  the 
Appendix  to  this  part. 

(5)  Be  identified  as  distressed  housing 
that  the  PHA  cannot  assure  the  long- 
term  viability  as  public  housing  through 
reasonable  revitaiization.  density 
reduction,  or  achievement  of  a  broader 
range  of  household  income.  (OCRA  Sec 
202(a)(4)).  (See  §971.5.) 

(b)  Properties  meeting  the  standards 
set  forth  in  paragraphs  (a)(1)  through  (3) 
of  this  section  will  be  assiuned  to  be 
"distressed"  unless  the  PHA  can  show 
that  the  property  fails  the  standard  set 
forth  in  paragraph  (a)(3}  of  this  section 
for  reasons  that  are  temporary  in 
duration  and  are  unlikely  to  recur. 

(c)  Where  the  PHA  will  demolish  all 
of  the  units  in  a  development,  or  the 
portion  thereof,  that  is  subject  to  section 
202,  section  202  requirements  will  be 
satisfied  once  the  demolition  occura  and 
its  standards  will  not  be  applied  further 
to  the  use  of  the  site. 

(d)  PHAs  will  meet  the  test  for 
assuring  long-term  viability  of  identified 
housing  only  if  it  is  probable  that,  after 
reasonable  investment,  for  at  least 
twenty  years  (or  at  least  30  yeara  for 
rehabilitation  equivalent  to  new 
construction)  the  development  can 
sustain  structtual/system  soundness  and 
full  occupancy;  will  not  be  excessively 
densely  configured  relative  to  standards 
for  similar  (typically  family)  housing  in 
the  community;  will  not  constitute  an 
excessive  concentration  of  very  low- 
income  families;  and  has  no  other  site 
impairments  which  clearly  should 
disqualify  the  site  from  continuation  as 
public  housing. 

1971,6    Lon94ann  vtabHIty. 

(a)  Reasonable  investment.  (1) 
Proposed  revitaiization  costs  for 
viability  must  be  reasonable.  Such  costs 
must  not  exceed,  and  ordinarily  would 
be  substantially  less  than,  90  percent  of 
HUD's  total  development  cost  limit  for 
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the  units  proposed  to  be  revitalized  (100 
percent  of  the  total  development  cost 
limit  for  any  "infill"  new  construction 
subject  to  this  regulation).  The 
revitaiization  cost  estimate  used  in  the 
PHA's  most  recent  comprehensive  plan 
for  modernization  is  to  be  used  for  this 
ptupose.  imless  a  PHA  demonstrates  or 
HUD  detomines  that  another  cost 
estimate  is  clearly  more  realistic  to 
ensure  viability  and  to  sustain  the 
operating  costs  that  are  described  in 
paragraph  (a)(2)  of  this  section. 

(2rTne  overall  projected  cost  of  the 
revitalized  development  must  not 
exceed  the  Section  8  cost  under  the 
method  contained  in  the  Appendix  to 
this  part,  even  if  the  cost  of 
revitaiization  is  a  lower  percentage  of 
the  TDC  than  the  limits  stated  in 
paragraph  (a)(1)  of  this  section. 

(3)  The  source  of  funding  for  such  a 
revitaiization  program  must  be 
identified  and  already  available.  In 
addition  to  other  resotirces  already 
available  to  the  PHA,  a  PHA  may 
assiune  that  futiue  formula  funds 
provided  through  the  Comprehensive 
Cnnt  Program  are  available  for  this 
purpose,  provided  that  they  are 
sufficient  to  permit  completion  of  the 
revitaiization  within  the  statutory  five 
year  time  frame.  (Comprehensive  plans 
must  be  amended  accordingly.) 

(b)  Density.  Densify  reducticm 
measures  wotild  have  to  residt  in  a 
public  housing  community  with  a 
density  approaching  that  which  prevails 
in  the  communify  for  similar  types  of 
housing  (typically  family),  or  a  lower 
density.  If  the  development's  density 
already  meets  this  description,  further 
reduction  in  density  is  not  a 
requirement 

(c)  Income  mix.  (1)  Measures 
generally  will  be  required  to  broaden 
the  range  of  resident  incomes  to  include 
over  time  a  significant  mix  of 
households  with  at  least  one  full-time 
worker  (for  example,  at  least  20  percent 
with  an  income  at  least  30  percent  of 
median  area  income).  Measures  to 
achieve  a  broader  range  of  household 
incomes  must  be  realistic  in  view  of  the 
site's  location.  Evidence  of  such  reahsm 
typically  would  include  some  mix  of 
incomes  of  other  households  located  in 
the  same  census  tract  or  neighboiiiood, 
or  unique  advantages  of  the  public 
housing  site. 

(2)  For  purposes  of  judging 
appropriateness  of  density  reduction 
and  broader  range  of  income  measures, 
overall  size  of  the  public  housing  site 
and  its  niunber  of  dwelling  units  will  be 
considered.  The  concerns  these 
measures  would  address  generally  are 
greater  as  the  site's  size  and  number  of 
dwelling  units  increase. 


f  971.7    Plan  for  removal  of  units  from 
pubNc  housing  Invsntoilea. 

(a)  Timeframes.  Section  202  is  a 
continuing  requirement,  and  the 
Secretary  will  establish  time  frames  for 
submission  of  necessary  information 
annually  through  publication  of  a 
Federal  Register  notice. 

(b)  Plan  for  removal.  With  respect  to 
any  development  that  meets  all  of  the 
standards  listed,  the  PHA  shall  develop 
a  plan  for  removal  of  the  afiacted  public 
housing  units  fiom  the  inventory.  The 
plan  should  consider  relocation 
alternatives  for  households  in 
occupancy,  including  other  public 
housing  and  Section  8  tenant-based 
assistance,  and  shall  provide  for 
relocation  from  the  units  as  soon  as 
possible.  For  planning  purposes,  PHAs 
shall  aasume  that  HUD  will  be  able  to 
provide  in  a  timely  fashion  any 
necessary  Section  8  rental  assistance. 
The  plan  shall  include: 

(1)  A  listing  of  the  public  housing 
units  to  be  removed  from  the  inventtny; 

(2)  The  number  of  households  to  be 
relocated,  by  bedroom  size; 

(3)  Identification  and  obligation  status 
of  any  previously  approved  CIAP. 
modernization,  or  major  reconstruction 
fimds  for  the  distressed  development 
and  PHA  recommendations  concerning 
transfer  of  these  funds  to  Section  8  or 
alternative  public  housing  uses; 

(4)  The  relocation  resources  that  will 
be  necessary,  including  a  request  for  any 
necessary  Section  8  and  a  dracription  of 
actual  or  potential  public  or  other 
assisted  housing  vacancies  that  can  be 
used  as  relocation  housing; 

(5)  A  schedule  for  relocation  and 
removal  of  imits  frtun  the  public 
housing  inventory; 

(6)  Provision  for  notifying  fiamilies 
residing  in  the  development,  in  a  timely 
fashion,  that  the  development  shall  be 
removed  fiom  the  public  housing 
inventory;  informing  such  families  that 
they  will  receive  tenant-based  or 
project-based  assistance;  providing  any 
necessary  counselling  with  respect  to 
the  relocation,  including  a  request  for 
any  necessary  coimseling  funds;  and 
assuring  that  such  families  are  relocated 
as  necessary  to  other  decent.  safiB. 
sanitary  and  affordable  housing  which 
is,  to  the  maximiun  extent  possible, 
housing  of  their  choice; 

(7)  The  displacement  and  relocation 
provisions  set  forth  in  24  CFR  970.5. 

(8)  A  record  indicating  compliance 
with  the  statute's  requirements  for 
considtation  with  applicable  public 
housing  tenants  of  the  affected 
development  and  the  unit  of  local 
government  where  the  public  housing  is 
located,  as  set  forth  in  §  971.9. 


(c)  Section  18  of  the  United  StatM 
Housing  Act  of  1937  shall  not  apply  to 
demolition  of  developments  removed 
from  PHA  inventories  under  this 
section,  but  shall  apply  to  any  proposed 
dispositions  of  such  developments  or 
their  sites.  HUD's  review  of  any  such 
disposition  application  will  take  into 
accoiuit  that  the  development  has  been 
required  to  be  removed  from  the  PHA's 
inventory. 

(d)  For  purposes  of  determining 
operating  subsidy  eligibility  under  the    / 
Perfonnance  Fimding  System  (PFS),  the 
submitted  plan  will  be  considered  the 
equivalent  of  a  formal  request  to  remove 
dwelling  units  from  the  PHA's 
inventmy  and  ACC  and  approval  [<x 
acceptance).  The  PHA  will  receive 
written  notification  that  the  plan  has 
been  approved  (or  accepted).  Units  that 
are  vacant  or  vacated  on  or  after  the 
written  notification  date  will  be  treated 
as  approved  for  rfanrngramming  imder 

§  990.108(b)(1)  of  this  chapter  and  also 
will  be  provided  the  phase-down  of 
subsidy  pursiumt  to  $  990.114  of  this 
chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0210). 


f971J 
oonaultBOon. 

(a)  PHAs  are  required  to  proceed  in 
consultation  with  afiscted  public 
housing  residents.  PHAs  must  provide 
copies  of  their  submissions  complying 
with  §§  971.3(a)  (1)  through  (3)  to  the 
appropriate  tenant  coxmcils  and  resident 
groups  before  or  immediately  after  these 
submissions  are  provided  to  HUD. 

(b)  PHAs  must: 

(1)  Hold  a  meeting  with  the  residents 
of  the  afEacted  sites  and  explain  the 
reqtiirements  of  section  202  of  OCRA; 

(2)  Provide  an  outline  of  the 
submission(s)  complying  with  $  971.3(a) 
(4)  and  (5)  to  affected  residents;  and 

(3)  Provide  a  reasonable  comment 
period  for  residents  and  must  provide  a 
summary  of  the  resident  commmts  to 
HUD. 

(c)  PHAs  must  prepare  conversion 
plans  in  consultation  with  affected 
tenants  and  must: 

(1)  Hold  a  meeting  with  affiacted 
residents  and  provide  draft  copies  of  the 
plan;  and 

(2)  Provide  a  reasonable  comment 
poind  far  residents  and  must  provide  a 
siunmary  of  the  resident  comments  to 
HUD. 

(d)  Tlie  conversion  plan  must  be 
approved  by  the  local  officials  as  not 
inconsistent  with  the  Consolidated  Plan. 

1971.11    HOPE  VI  developments. 

Developments  with  HOPE  VI 
implementation  grants  that  have 
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approved  HCH'E  VI  revitalization  plans 
will  be  treated  as  having  shown  the 
ability  to  achieve  long-tenn  viability 
with  reasonable  revitalization  plans. 
Futiire  HUD  actions  to  approve  or  deny 
proposed  HOPE  VI  implementation 
grant  revitalization  plans  will  be  taken 
with  consideration  of  the  standards  for 
section  202.  Developments  with  HCM'E 
VI  planning  or  implementation  grants, 
but  without  approved  HOPE  VI 
revitalization  plans,  are  fiilly  subject  to 
'section  202  standards  and  requirements. 

1971.13    HUOenforaamant  authority. 

Section  202  provides  HUD  authority 
to  ensure  that  certain  distressed 
developments  are  properly  identified 
and  removed  from  PHA  inventories. 
Specifically,  HUD  may: 

(a)  Direct  a  PHA  to  cease  additional 
spending  in  connection  with  a 
development  which  meets  or  is  likely  to 
meet  the  statutory  criteria,  except  as 
necessary  to  ensure  decent,  safe  and 
sanitary  hoiising  until  an  appropriate 
course  of  action  is  approved; 

(b)  Identify  developments  which  {all 
within  the  statutory  criteria  where  a 
PHA  has  failed  to  do  so  properly; 

(c)  Take  appropriate  actions  to  ensure 
the  removal  of  developments  from  the 
inventory  where  the  PHA  has  failed  to 
adequately  develop  or  implement  a  plan 
to  do  so;  and 

(d)  Authorize  or  direct  the  transfer  of 
capital  funds  committed  to  or  on  behalf 
of  the  development  (including 
comprehensive  improvement  assistance, 
comprehensive  grant  amounts 
attributable  to  the  development's  share 
of  funds  under  the  formula,  and  major 
reconstruction  of  obsolete  projects 
funds)  to  tenant-based  assistance  at 
appropriate  site  revitalization  for  the 
agency. 

Appmdix  to  Part  971:  Methodology  of 
CooqMriiig  Cost  of  Public  Hoosiiig  With 
Coal  of  Tenant-Based  Assistance 

L  PdiUc  Housing 

The  costs  used  for  public  housing  shall  be 
those  necessary  to  produce  a  revitalized 
development  as  described  in  the  next 
paragraph.  These  costs,  including  estimated 
operating  costs,  modernization  costs  and 
costs  to  address  accrual  needs  must  be  used 
to  develop  a  per  unit  monthly  cost  of 
continuing  the  development  as  public 
housing.  That  per  unit  monthly  coSt  of  public 
housing  must  be  compared  to  the  per  unit 
monthly  Section  8  cost.  The  estimated  cost 
of  the  continued  operation  and 
modernization  as  public  housing  shall  be 
calculated  as  the  sum  of  total  operating, 
modernization,  and  accrual  costs,  expressed 
on  a  monthly  per  occupied  unit  basis.  The 
costs  shall  be  expressed  in  current  dollar 
terms  for  the  period  for  which  the  most 
recent  Section  8  costs  are  available. 


A.  Operating  CoalB 

1.  The  proposed  revitalization  plan  must 
indicate  how  unusually  high  current 
operating  expenses  (e.g.  security,  supportive 
services,  maintenance,  utilities)  will  be 
reduced  as  a  result  of  post-revitalization 
changes  in  occupancy,  density  and  building 
configuration,  income  mix  and  management 
The  plan  must  make  a  realistic  projection  of 
overall  operating  costs  p>er  occupied  unit  in 
the  revitalized  development,  by  relating 
those  operating  costs  to  the  expected 
occupancy  rate,  tenant  oxnposition,  physical 
configuration  and  management  structure  of 
the  revitalized  development.  The  projected 
costs  should  also  address  the  comparable 
costs  of  buildings  or  developments  whose 
siting,  configuration,  and  tenant  mix  is 
similar  to  that  of  the  revitalized  public 
bousing  development. 

2.  The  development's  operating  cost 
(including  all  overhead  costs  pro-rated  to  the 
development — including  a  Payment  in  Ueu 
of  Taxes  (PILOT)  or  some  other  comparable 
payment,  and  including  utilities  and  utility 
allowances)  shall  be  expressed  as  total 
operating  costs  per  month,  divided  by  the 
number  of  units  occupied  by  households.  For 
example,  if  a  development  will  have  1,000 
units  occupied  t>y  households  and  will  have 
$300,000  montiily  in  non-utility  costs 
(including  pro-rated  overhead  costs  and 
appropriate  P.I.LO.T.)  and  $100,000  monthly 
in  utility  costs  paid  by  the  authority  and 
$50,000  monthly  in  utility  allowances  that 
are  deducted  from  tenant  rental  payments  to 
the  authority  because  tenants  ftaid  some 
utility  bills  directly  to  the  utility  company, 
then  the  development's  monthly  operating 
cost  per  occupied  unit  is  $45C^— the  sum  of 
$300  per  unit  in  non-utility  costs,  $100  per 
unit  in  direct  utility  costs,  and  $50  per  unit 
in  utility  allowance  costs. 

3.  In  justifying  the  operating  cost  estimates 
as  realistic,  the  plan  should  ILok  the  cost 
estimates  to  its  assumptions  about  the  level 
and  rate  of  occupancy,  the  per-unit  funding 
of  modernization,  any  physical 
reconfiguration  that  will  result  fiom 
modernization,  any  plaimed  changes  in  the 
surrounding  neighborhood  and  security 
costs.  The  plan  should  also  show  whether 
developments  or  buildings  in  viable 
condition  in  similar  neighborhoods  have 
achieved  tlie  income  mix  and  occupancy  rate 
projected  for  the  revitalized  development 
The  plan  should  also  show  how  the  operating 
costs  of  the  similar  developments  or 
buildings  compare  to  the  operating  costs 
projected  for  the  development 

4.  In  addition  to  presenting  evidence  that 
the  operating  costs  of  the  revitalized 
development  are  plausible,  when  the  per-unit 
operating  cost  of  the  renovated  development 
is  mora  than  ten  percent  lower  than  the 
current  per-unit  operating  cost  of  the 
development,  then  the  plan  should  detail 
how  the  revitalized  development  will 
achieve  its  reduction  in  costs.  To  determine 
the  extent  to  which  projected  operating  costs 
are  lower  than  current  operating  costs,  the 
cxurent  per-unit  operating  costs  of  the 
development  will  be  estimated  as  follows: 

a.  If  the  development  has  reliable  operating 
costs  and  if  the  overall  vacancy  rate  is  less 
than  twenty  percent,  then  these  costs  will  be 


divided  by  the  sum  of  all  occupied  units  and 
vacant  units  fully  funded  under  PFS  plus 
fifty  percent  of  all  units  not  fully  funded 
under  PFS.  For  instance,  if  the  total  monthly 
operating  costs  of  the  current  development 
an  $6.6  million  and  tt  has  1,000  occupied 
units  and  200  vacant  units  not  fully  funded 
tmder  PFS  (or  a  17  percent  overall  vacancy 
rate),  then  the  $6.6  million  is  divided  by 
1100—1000  plus  50  percent  of  200— to  give 
a  per  unit  figure  of  $600  per  unit  month.  By 
this  example,  the  current  costs  of  S600  per 
occupied  unit  are  at  least  ten  percent  hijgher 
than  the  projected  costs  per  occupied  unit  of 
$450  for  the  revitalized  development,  and  the 
reduction  in  costs  would  have  to  be  detailed. 

b.If  the  development  currently  lacks 
reliable  cost  data  or  has  a  vacancy  rate  of 
twenty  percent  or  higher,  then  its  currant  per 
unit  costs  will  be  estimated  as  follows.  First, 
the  per  unit  cost  of  the  entire  authority  vrill 
be  computed,  with  total  costs  divided  by  the 
sum  of  all  occupied  units  and  vacant  units 
fully  funded  tmder  PFS  plus  fifty  percent  of 
all  vacant  units  not  folly  funded  under  PFS. 
Second,  this  amount  wUl  be  multiplied  by 
the  ratio  of  the  bedroom  adjustment  factor  of 
the  development  to  the  bedroom  adjustment 
factor  of  the  Housing  Authority.  The 
bedroom  adjustment  factor,  which  is  baaed 
on  national  rent  averages  for  units  grouped 
by  the  number  of  bedrooms  and  which  has 
been  used  by  HUD  to  adjxist  for  costs  of  units 
when  the  number  of  bedrooms  vary,  assigns 
to  each  unit  the  following  f8ctore:.70  for  0- 
bedroom  units,  .85  for  1-bedroom  units,  1.0 
for  2-bedroom  units,  1.25  for  3-bedroam 
units,  1.40  for  4-bedroom  units,  1.61  for  5- 
bedroom  units,  and  1.82  for  6  or  more 
bedroom  units.  The  bedroom  adjustment 
factor  is  the  unit-weighted  average  of  the 
distribution.  For  instance,  if  th«  development 
with  one  thousand  occupied  units  had  in 
occupancy  500  two-bedroom  units  and  500 
three-bedroom  units,  then  its  bedroom 
adjustment  factor  would  Im  1.125 — 500  times 
1.0  plus  500  times  1.25,  the  siun  divided  by 
1,000.  Where  necessary,  HUD  field  offices 
will  arrange  for  assistance  in  the  calculation 
of  the  bedroom  adjustment  factore  of  the 
Housing  Authority  and  its  affected 
developments. 

c  As  an  example  of  estimating 
development  operating  costs  hom  PHA 
operating  costs,  suppose  that  the  Housing 
Authority  had  a  total  monthly  operating  coat 
per  unit  of  $500  and  a  bedroom  adjustment 
factCM'  of  .90.  and  supp>o8e  that  the 
develo[xnent  had  a  bedroom  adjustment 
factor  of  1.125.  Then,  the  development's 
estimated  current  monthly  operating  cost  per 
occupied  unit  would  be  $625— or  $500  times 
1.25  (the  ratio  of  1.125  to  .90). 

B.  ModaralzatkiB 

Tlie  coat  of  modernization  is  the  initial 
revitalization  cost  to  meet  viability  standards, 
that  cost  amortized  over  twenty  years  (which 
is  equivalent  to  fifteen  years  at  a  three 
percent  annual  real  capital  cost  for  the  initial 
outlay).  Expressed  in  monthly  terms,  the 
modernization  cost  is  divided  by  180  (or  15 
years  times  12  months).  Thus,  if  the  initial 
modernization  outlay  to  meet  viability 
standards  is  $60  million  for  1,000  imits,  than 
the  per-unit  outlay  is  $60,000  and  the 
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amortized  modernization  cost  is  $333  per 
unit  per  month  (or  $60,000  divided  by  180). 
However,  when  revitalization  would  be 
equivalent  to  new  construction  and  the  PHA 
thus  is  permitted  to  amortize  the  proposed 
cost  over  thirty  years  (which  is  equivialent  to 
twenty-two  and  one-half  years  at  a  thrse 
peroant  annual  real  capital  cost  to  the  initial 
outlay),  the  modernization  cost  will  be 
divided  by  270,  the  product  of  22.5  and  12, 
to  give  a  cost  per  unit  month  of  $222. 

C  Aocruai 

The  monthly  per  occupied  unit  cost  of 
accnial  (i.e.,  replacement  needs)  virill  be 
estimated  by  using  the  latest  published  HUD 
unit  total  development  cost  limits  for  the  area 
and  applying  them  to  the  development's 
structiu«  type  and  bedroom  distribution  after 
modernization,  then  subtracting  from  that 
figure  half  the  per-unit  cost  of  modernization, 
then  multiplying  that  figure  by  .02  ( 
representing  a  fifty  year  replacement  cycle), 
and  dividing  this  product  by  12  to  get  a 
monthly  cost  For  example,  if  the 
development  will  remain  a  walkup  structiue 
containing  five  hundred  two-bedroom 
occupied  and  five  hundred  three-bedroom 
occupied  units,  if  HUD's  Total  Development 
Cost  limit  for  the  area  is  $70,000  for  two- 
bedroom  walkup  structures  and  $92,000  for 
three-bedroom  walkup  structures,  and  if  the 
per  unit  cost  of  modernization  is  $60,000, 
then  the  estimated  monthly  cost  of  accrual 
pier  occupied  unit  is  $85.  This  is  the  result 
of  multiplying  the  value  of  $51,000 — the  cost 
guideline  value  of  $61,000  minus  half  the 
modernization  value  of  $60,000 — by  .02  and 
then  dividing  by  12. 

D-OvarallCaat 

The  overall  current  cost  far  continuing  the 
development  as  public  housing  is  the  sum  of 
its  monthly  post-revitalization  operating  cost 
estimates,  its  monthly  modernization  cost  per 
occupied  unit  and  its  estimated  monthly 
accrual  cost  per  occupied  unit.  For  example, 
if  the  operating  cost  per  occupied  unit  month 
is  $450  and  the  amortized  modernization  cost 
is  $333  and  the  accrual  cost  is  $65,  the 
overall  monthly  cost  per  occupied  unit  is 
$868. 

n.  Tenant-BMsd  Assistance 

The  estimated  cost  of  providing  tenant- 
based  assistance  under  Section  8  for  all 
households  in  occupancy  shall  be  calculated 
as  the  unit-weighted  averaging  of  the 
monthly  Fair  Market  Rents  for  units  of  the 
applicable  bedroom  size;  plus  the 
administrative  foe  applicable  to  newly 


funded  Section  8  rental  assistance  during  the 
year  used  for  calculating  public  housing 
operating  costs  (e.g.,  the  administrative  fee 
for  units  funded  from  10/1/95  through  9/30/ 
96  is  based  on  column  C  of  the  January  24, 
1995  Federal  Kagislar,  at  60  FR  4764,  and  the 
administrative  fee  for  units  funded  from  10/ 
1/96  through  9/30/97  is  based  on  column  B 
of  the  March  12, 1997  Federal  Ragister.  at  62 
FR  11526);  plus  the  amortized  cost  of 
demolishing  the  occupied  public  housing    •* 
units,  where  the  cost  per  unit  is  not  to  exceed 
ten  percent  of  the  TDC  prior  to  amortization. 
For  example,  if  the  development  has  five 
htmdied  occupied  two-bedroom  units  and 
five  hundred  occupied  three-bedroom  units 
and  if  the  Fair  Market  Rent  in  the  area  is 
$600  for  two  bedroom  units  and  is  $800  far 
three  bedroom  units  and  if  the  administrative 
fee  comes  to  $46  per  unit,  and  if  the  cost  of 
demolishing  1000  occupied  units  is  $5 
million,  then  the  per  unit  monthly  cost  of 
tenant  based  assistance  is  $774  ($700  for  the 
unit-weighted  average  of  Fair  MJoket  Rents,  . 
or  500  times  $600  plus  500  times  $800  with 
the  sum  divided  by  1.000;  plus  $46  for  the 
administrative  fee;  plus  $28  for  the  amortized 
cost  of  demolition  and  tenant  relocation 
(including  any  necessary  counseling),  or 
$5000  per  unit  divided  by  180  in  this 
example).  This  Section  8  cost  would  then  be 
compared  to  the  cost  of  revitalized  public 
hou^ng  development — in  the  example  of  this 
section,  the  revitalized  public  housing  oast  of 
$868  monthly  per  occupied  unit  would 
exceed  the  Section  8  cost  of  $774  monthly 
per  occupied  unit  by  12  percrat  The  PHA 
would  have  to  prepare  a  converaion  plan  for 
the  property. 

m.  Detailing  the  SactkMi-8  Coat  CoBpaifeoii: 
ASoauBaiTTabb 


The  Section  8  cost  comparison  methods  are 
stmunarized,  using  the  example  provided  in 
this  section  m. 

A.  Key  Data,  Development:  The  revitalized 
development  has  1000  occupied  units.  All  of 
the  units  are  in  walkup  buildings.  The  1000 
occupied  units  will  consist  of  500  two- 
bedrocHn  ijnits  and  500  three-bedroom  units. 
The  total  current  operating  costs  attributable 
to  the  development  are  $300,000  per  month 
in  non-utility  costs,  $100,000  in  utility  costs 
paid  by  the  PHA,  and  $50,000  in  utility 
allowance  expenses  for  utilities  paid  directly 
by  the  tenants  to  the  utility  company.  Also, 
the  modernization  cost  for  revitalization  is 
$60,000,000,  or  $60,000  per  occupied  unit 
This  will  provide  standards  for  viability  but 
not  standards  for  new  construction.  The  cost 
of  demolition  and  relocation  of  the  1000 


occupied  units  is  $5  million,  or  $5000  per 
imit,  based  on  recent  experience. 

B.  Key  Data,  Area:  The  unit  total 
development  cost  limit  is  $70,000  for  two- 
bedroom  walkups  and  $92,000  for  three- 
bedroom  walkups.  The  two-bedroom  Fair 
Market  Rent  is  $600  and  the  three-bedroom 
Fair  Market  Rent  is  $800.  The  appUcable 
monthly  administrative  fee  amount,  in 
column  B  of  the  March  12, 1997  Federal 
ftagistsr  Notice,  at  62  FR  11526,  is  $46. 

C  Preliminary  Computation  of  the  Par-Unit 
Average  Total  lievelopment  Cost  of  the 
Development:  This  rraults  frran  applying  the 
location's  tmit  total  development  cost  by 
structure  type  and  number  of  bedrooms  to 
die  occupied  units  of  the  development.  In 
this  example,  five  hundred  units  are  valued 
at  $70,000  and  five  hundred  units  are  valued 
at  $92,000  and  the  unit-weighted  average  is 
$81,000. 

D.  Current  Per  Unit  Monthly  Occupiad 
Costs  of  Public  Housing: 

1.  Operating  Cost— $450  (total  monthly 
costs  divided  by  occupied  units:  in  this 
example,  the  sum  of  $300,000  and  $100,000 
and  $50,000— divided  by  1,000  uniu). 

2.  Amortized  Modernization  Cost— $333 
($60,000  per  unit  divided  by  180  for 
standards  less  than  those  of  new 
construction). 

3.  Estimated  Aocnial  Cost— $85  (the  per- 
unit  average  total  development  cost  minus 
half  of  the  modernization  cost  per  unit  times 
.02  divided  by  12  months:  in  this  example, 
$51,000  times  .02  and  then  divided  by  12). 

4.  Total  per  unit  public  housing  cost^- 
$868. 

E.  Current  par  unit  monthly  occupied  costs 
of  section  8: 

1.  Unit-«raightBd  Fair  Market  Rents— $700 
(the  unit-wei^ted  average  of  the  Fair  Market 
Rents  of  occupied  bedrooms:  in  this  example. 
500  times  $600  plus  500  thnes  $800,  divided 
by  1000). 

2.  Administrative  Fee— $46. 

3.  AmoctizBd  Demolition  and  Relocation 
Cost— $28  ($5000  per  unit  divided  by  180). 

4.  Total  per  unit  section  8  costs— $774. 

F.  Result:  In  this  example,  because 
revitalized  public  housing  costs  exceed 
current  Section  8  costs,  a  converaion  plan  far 
the  property  would  be  required. 

Dated:  August  22, 1997. 

Kevin  Ruanual  Mardimaa, 

Acting  Assistant  Secretary  fwPuUk  and 
Indian  Housing. 

(FR  Doc  97-25044  Filed  9-19-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3190 

[WO-30(Mr7-131<MXI) 

Rmi004-ADM 

Delegation  of  Authority,  Cooperative 
Agreementa  and  Contracta  for  Oil  and 
Gaa  Inapectiona;  Cooparadv 
Agreementa 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Final  rule. 

summary:  The  Bureau  of  Land 
Management  (ELM)  is  adopting  these 
regulations  to  streamline  and  amend  its 
cooperative  agreement  regulations.  The 
rule  will  implement  section  8(a)  of  the 
Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  that 
elixninates  cooperative  agreements  on 
Federal  lands  and  will  implement  a 
policy  change  for  funding  of  cooperative 
inspection  agreements  on  hidian  lands. 
DATES:  EfEactive  September  22, 1997. 
AOORESSES:  Inquiries  or  suggestions 
should  be  sent  to  the  attention  of  the 
Fluid  Minerals  Group  at:  Director  (310), 
Bureau  of  Land  Management,  Rm.  501, 
LS,  1849  C  Street.  NW.,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Senio.  Regulatory  Analyst,  at  BLM's 
Regulatory  Afhirs  Group  at  (202)  452- 
5049  or  Sue  Stephens,  Program  Analyst, 
at  BLM's  Native  American  Office  at 
(505) 438-7553. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1987  and  1991.  BLM  promulgated 
regulations,  found  at  43  CFR  Part  3190 
(52  FR  27182)  and  3192  (56  FR  2998), 
respectively,  implementing  section  202 
of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  (30  U.S.C. 
1732)  (FOGRMA).  Section  202  of 
FOGRMA  provided  for  cooperative 
agreements  with  States  and  Tribes  to 
share  oil  or  gas  royalty  management 
information,  and  to  carry  out  inspection, 
auditing,  investigation  or  enforcement 
activities  on  Federal  and  Indian  oil  and 
gas  leases.  The  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996  (Pub.  L.  104-185)  (FOGRSFA), 
which  in  effect  amended  FOGRMA, 
eliminated  cooperative  agreements  on 
Federal  lands. 

BLM  has  cooperative  agreements  with 
several  Tribes  for  oil  and  gas  inspection 
and  enforcement  activities  on  Tribal 
lands.  Up  to  now,  these  agreements 
were  fimded  at  50  percent  of  allowable 


costs.  The  Minerals  Management 
Service  (MMS)  also  entered  into 
cooperative  agreements  with  several 
Tribes  for  royalty  accoimting  activities. 
Initially  these  MMS  agreements  were 
funded  at  50  percent/but  in  1991.  MMS 
increased  its  funding  for  cooperative 
agreements  to  100  percent. 

This  rule  amends  pari  3190  by 
removing  references  to  cooperative 
agreements  on  Federal  lands  and  by 
increasing  funding  for  cooperative 
agreements  on  Indian  lands  to  up  to  100 
percent.  This  eliminates  discrepancies 
in  funding  these  types  of  agreements 
between  bureaus  within  the  Department 
of  the  Interior. 

On  April  9, 1997  (62  FR  17138)  BLM 
published  a  proposed  rule  to  streamline 
and  amend  its  cooperative  inspection 
agreement  regulations  fotuid  at  43  CFR 
part  3192.  The  purpose  of  the 
amendment  was  to  implement  Section 
8(a)  of  FOGRSFA  which  eliminates 
cooperative  agreements  on  Federal 
lands  and  to  implement  a  policy  change 
for  funding  of  cooperative  agreements 
on  Indian  lands.  Ine  30-day  comment 
period  expired  on  May  9. 1997.  The 
BLM  received  4  comments  on  the 
proposed  rule.  Of  the  4  comments,  2  ' 
were  from  Tribes  and  2  were  fitim 
government  agencies.  AU  of  the 
comments  were  carefully  cmisidered  in 
developing  this  final  rule. 

General  Comments 

The  main  purpose  of  the  proposed 
regtilations  is  to  implement  Section  8(a) 
of  FOGRSFA  and  to  increase  funding  for 
the  BLM's  cooperative  inspection 
agreement  program.  Most  commenters 
favored  the  increase  in  funding. 

One  commenter  stated  that  me 
following  sentence  in  the  preamble  of 
the  proposed  rule  was  confusing: 
"States  may  still  enter  into  a  cooperative 
agreement  on  Tribal  lands  with  the 
permission  of  the  Tribe  or  affected 
allottee."  The  commenter's  concern  was 
that  an  allottee  cannot  give  permission 
to  the  State  regarding  a  cooperative 
agreement  solely  impacting  Tribal 
lands.  We  agree.  The  sentence  should 
have  made  reference  to  Indian  lands, 
which  includes  allotted  lands. 

One  commenter  disagreed  with  the 
statement  in  the  preamble  that  the 
increase  in  funding  for  cooperative 
agreements  with  Tribes  is  purely 
financial  in  nature  because  the  Federal 
government  has  a  fiduciary  trust 
responsibility  to  protect  Indian  mineral 
resources.  The  statement  that  the 
regulatory  change  was  purely  financial 
in  nature  was  intended  to  indicate  that. 
for  the  purposes  of  the  National 
Environmental  Poficy  Act  (NEPA),  the 
implementation  of  this  regulation  would 


not  have  an  effoct  on  the  environment 
and  was  not  meant  as  a  statement  on 
BLM's  trust  responsibilities. 

One  commenter  did  not  agree  that 
under  the  Regulatory  Flexibility  Act  the 
regulatory  changes  proposed  would 
"not  imnecessarily  or 
disproportionately  biuden  small 
entities"  since  Tribal  governments  may 
be  considered  small  entities.  This 
commenter  also  thotight  it  was  imclear 
whether  significant  impacts  affecting 
the  "public  at  large"  pertain  to  entire 
state(8)  or  reservations.  The  Regulatory 
Flexibility  Act  requires  an  analysis  if  a 
rule  has  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  this  case,  the  total  anticipated  effect 
of  the  regulations  is  $250,000  annually. 
This  is  not  considered  to  be  a  significant 
effect  on  a  substantial  number  of  small 
entities  since  the  number  of  Tribes 
currently  participating  in  the 
cooperative  agreement  program  is  small 
(5),  and  individual  increases  only  range 
from  $8,000  to  $55,000.  This  funding 
will  have  an  insignificant  impact  on  the 
overall  budgets  of  these  Tribes  with 
producing  oil  and  gas  leases. 

One  commenter  stated  that  the 
protection  of  Indian  mineral  resources  is 
a  fiduciary  responsibility  of  the  Federal 
government  and  that  the  requirement  for 
Tribes  to  pay  50%  of  the  costs  is  a 
breach  of  fiduciary  responsibility.  The 
commenter  requested  retroactive 
application  of  the  proposed  increase  to 
100%  funding,  and  reimbursement  of 
the  50%  matching  funds  expended  by 
the  Tribes  during  that  period.  The 
Federal  Government  met  its  trust 
responsibility  by  insuring  that  Indian  oil 
and  gas  leases  were  inspected  to  the 
standards  of  FOGRMA.  The  BLM 
expended  no  less  on  these  functions 
when  they  were  undertaken  by  Tribes 
than  it  did  when  it  performed  them 
directly  and  continued  to  take  an  active 
oversight  role  to  assure  the  trust 
responsibility  was  met. 

Nor  did  BLM  compel  any  Tribe  to 
undertake  these  functions.  By  agreeing 
to  match  the  Federal  funding,  the 
participating  Tribes  gave  their  mineral- 
owning  members  a  higher  level  of 
service  than  required  by  the  trust 
responsibility.  Neither  the  trust 
responsibility,  nor  FOGRMA,  requires 
BLM  to  fund  100%  of  reasonable  Tribal 
costs  under  a  cooperative  agreement, 
but  BLM  is  now  willing  to  do  so. 

One  commenter  stated  that  funding  to 
support  Tribal  cooperative  agreements 
should  be  appropriated  under  a  separate 
allocation  in  BLM's  budget.  The 
commenter  believed  that  otherwise  it 
may  be  a  low  priority.  The  method  BLM 
uses  to  allocate  its  funds  is  beyond  the 
scope  of  this  regulation  and  is  not 
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addressed  in  the  final  rule,  however. 
BLM's  internal  budget  directives  require 
that  cooperative  agreements  be  funded. 
One  conunenter  said  that  eliminating 
the  applicability  of  Section  202  of 
FOGRMA  to  Fedmal  lands  is  not 
necessary.  We  disagree.  The  elimination 
of  cooperative  agreements  on  Federal 
lands  is  required  by  section  8(a)  of 
FOGRSFA.  BLM  can  not  undo  by 
regulation  what  Congress  has  done  by 
statute.  BLM  did  not  adopt  this 
comment. 

Specific  Coounenta 

Section  3192.1  describes  cooperative 
agreements  and  when  BLM  will  enter 
into  a  cooperative  agreement.  BLM  will 
enter  into  cooperative  agreements  with 
Tribes  or  States  to  conduct  inspection, 
investigation  or  enforcement  activities 
on  producing  Indian  oil  and  gas  leases. 
BLM  will  enter  into  a  cooperative 
agreement  with  a  State  to  inspect  oil 
and  gas  leases  on  Indian  lands  only  with 
the  permission  of  the  Tribe  with 
lurisdiction  over  the  lands. 

Two  conunenten  asked  if  §  3192.1(b) 
included  allotted  lands.  One  commenter 
asked  if  BLM  would  enter  into  a 
cooperative  agreement  if  it  only  applied 
to  allotted  lands,  and  if  so.  whether  or 
not  BLM  would  still  reqtiire  permission 
from  the  Tribe  even  though  "Tribal  lands 
would  not  be  impacted.  The  definition 
of  Indian  lands  provided  by  FOGRMA 
includes  allotted  lands,  therefore. 
§  3192.1(b)  includes  allotted  lands  and 
BLM  would  enter  into  a  cooperative 
agreement  even  if  it  only  applied  to 
allotted  lands.  We  added  the  words 
"Indian  lands"  to  the  final  rule  for 
clarification.  The  reqiurement  that 
Tribal  permission  be  obtained  is 
statutory.  Therefore  if  a  State  wanted  to 
enter  into  a  cooperative  agreement 
involving  allotted  lands,  BLM  would 
require  the  State  to  obtain  the 
permission  of  the  Tribe  with 
jurisdiction  over  the  lands. 

Section  3192.2  states  that  the  Tribal 
chairman  or  other  authorized  official  of 
any  Tribe  with  producing  oil  and  gas 
leases  may  enter  into  a  cooperative 
agreement  and  that  Tribes  may  join 
together  to  apply  for  a  multi-tribal 
cooperative  agreement  It  also  provides 
for  the  governor  of  a  State  to  enter  into 
a  cooperative  agreement  involving 
Indian  lands  with  the  permission  of  the 
Tribe  having  jiuisdiction  over  the  lands. 

One  commenter  asked  that  the  word 
"chairman"  in  §  3192.2(a)  be  replaced 
with  "chairperson."  We  agree,  and  the 
final  rule  adopts  the  comment  Another 
commenter  a^^ed  if  the  Tribe  would  be 
required  to  have  producing  oil  or  gas 
leases,  or  Indian  Mineral  Development 
Act  of  1982  (25  U.S.C.  2101  et  seq.) 


(IMDA)  agreements,  before  it  can  enter 
into  an  agreement  to  inspect  oil  and  gas 
leases.  Section  3192.2(a)  only  authorizes 
Tribes  with  producing  oil  and  gas  leases 
or  IMDA  agreements  on  Indian  lands 
imder  their  jurisdiction  to  apply  for  a 
cooperative  agreement 

One  commenter  stated  that  if 
individually  owned/allotted  land  is  to 
be  included,  BLM.  the  Tribe  and  the 
State  should  advise  the  individual 
Indian  landowners  of  the  agreement 
%vith  the  State.  Section  3192.3(c)  akeftdy 
requires  the  written  consent  of  all 
individual  land  owners  for  such  lands 
to  be  included  in  an  agreement 

Section  3192.3  requires  the  applicant 
to  submit  completed  Standard  Forms 
424, 424A.  and  424B.  It  reqtiires  a 
description  of  the  t3rpe  and  extent  of 
activities  proposed  and  the  dates  the 
proposed  agreement  takes  effect  It  also 
states  that  allotted  lands  may  be 
included  in  an  agreement  with  the 
allottee's  written  consent 

Several  comments  were  received 
relating  to  the  requirement  to  have  the 
allottee's  Mrritten  consent  One 
commenter  stated  that  obtaining  the 
permission  of  the  Tribes  and  allottees  is 
important  One  commenter  believed  that 
BLAf  and  the  Tribe  should  be  required 
to  obtain  the  written  consent  of  100%  of 
the  individuals  owning  undivided 
fractional  interests  in  each  allotment/ 
tract  The  conunenter  also  said  that  the 
ntunber  of  consents,  as  well  as  the 
written  consents,  must  be  verified  by 
the  Btueau  of  Indian  AfEain  (BIA)  prior 
to  individually  owned  landbeing 
included  in  an  agreement  Section 
3192.3(c)  of  the  r^ulations  requires  the 
written  consent  of  all  individual  Indian 
land  ownen  for  their  lands  to  be 
included  in  an  agreement  Section 
3192.3  has  been  modified  to  indicate 
that  BLM  will  ask  BIA  to  verify  that  the 
written  consents  obtained  by  a  Tribe  or 
State  include  100%  of  the  ownen  of 
record  of  each  individual  Indian  tract 

One  commenter  stated  that  "there  are 
no  allottees  living  at  this  time"  and  that 
the  regulations  are  not  consistent  with 
Mustang  v.  Cheyenne-Ampaho,  2  Okla. 
Trib.  158  (1991)  and  Mustang 
Production  Company  v.  Harrison.  94  F. 
3d  1382  (10  Cir.  1996);  cntiorari  denied 
117  S.  Ct  1288  (1997i  There  are  still 
allottees  living  in  some  areas  of  the 
country,  so  BLM  did  not  adopt  that  part 
of  the  comment  and  the  word  "allottee" 
has  not  been  deleted.  In  ordo'  to  clarify 
the  statement  in  the  case  of  leases  that 
have  passed  on  to  the  hein  of  the 
original  allottee,  we  amended  the 
language  to  include  heira  of  allottees  in 
S  3192.3(c)  and  elsewhere,  as 
appropriate.  The  Mustang  decision  as 
well  as  the  Federal  decision  relates  to 


govermnental  authorify.  BLM  has  made 
a  policy  decision  to  give  individual  land 
owners  a  say  over  who  will  manage  and 
inspect  their  property,  which  is  a 
property  management  function  rather 
than  a  governmental  function. 

Section  3192.4  states  that  cooperative 
agreements  may  be  in  effect  for  between 
1—5  yeara,  depending  upon  the 
agreement.  This  section  remains  as 
proposed  since  we  received  no 
comments  on  this  section. 

Section  3192.5  describes  the 
requirements  for  modifying  a 
cooperative  agreement  Both  parties 
must  agree  to  the  modification  in 
vmting  before  a  modification  is  -' 
effective.  For  State  cooperative 
agreements  involving  Indian  lands, 
where  the  proposed  modification  would 
afiisct  the  diuation  or  scope  of  an 
agreement  the  Stete  must  obtain  the 
Tribe's  written  consent 

One  conunenter  asked  if  an  affected 
allottee  would  be  required  to  provide 
written  consent  to  a  proposed 
modification  impacting  the  diuation  or 
scope  of  a  cooperative  agreement  Any 
proposed  modification  to  an  agreement 
involving  allottees/heirs  that  affects  the 
duration  or  scope  of  an  agreement 
would  require  written  permission  of  the 
affected  allottee/hein.  In  the  final  rule 
section  3192.5  the  word  "bodi"  has 
been  changed  to  "alL"  The  section  has 
also  been  changed  to  include  a  refiraence 
to  allottees/heira. 

Section  3192.6  cross-references 
§3190.1  of  this  part  where  the 
requirements  relating  to  a  Tribe  or  State 
receiving  proprietary  data  from  BLM 
under  a  cooperative  agreement  are 
located.  The  reqiiirements  for  evaluating 
requests  for  proprietary  data  are  found 
at  43  CFR  3190.1.  BLM  received  no 
conunents  on  this  section  and  it  remains 
as  proposed. 

Ssctfon  3192.7  stetes  the  nquiiements 
for  spending  the  money  a  Tribe  receivee 
tmder  a  cooperative  agreement  Such 
money  may  only  be  used  for  costs 
incurred  which  are  directiy  related  to 
the  activities  carried  out  undo'  an 
agreement  BLM  received  no  comments 
on  this  section  and  it  remains  as 
proposed. 

Section  3192.8  stetes  that  activities 
under  a  cooperative  agreement  may  be 
subcontracted  with  BLM's  written 
approval. 

One  conunenter  recommended  that  an 
alternative  to  BLM  entering  into  a 
cooperative  agreement  with  a  Stete  to 
inspect  Indian  oil  and  gas  operations 
would  be  for  BLM  to  enter  into  a 
cooperative  agreement  with  the  Tribe, 
and  the  Tribe  subcontract  to  the  Stete. 
Section  3192.8  already  provides  that 
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activities  may  be  subcontracted  writh 
BLM's  written  consent. 

Section  3192.9  describes  the  terms 
that  Tribes  or  States  must  include  in 
cooperative  agreements.  The 
cooperative  agreement  must  state  the 
purpose,  objective  and  authority; 
contain  definitions  of  terms  used  in  an 
agreement;  describe  the  lands  covered 
in  an  agreement;  describe  the  roles  and 
responsibilities  of  BLM  and  the  Tribe  or 
State;  describe  the  activities  that  will  be 
carried  out  under  an  agreement;  and 
define  minimiim  performance 
standards.  Agreements  must  include 
provisions  to  protect  proprietary  data; 
prevent  conflict  of  interest;  provide  for 
sharing  of  civil  penalties;  and  provide 
for  termination  of  the  agreement 
Agreements  must  iden^fy  BLM  and 
Tribal  or  State  contacts  and  provide  for 
the  avoidance  of  duplication  of  effort. 
Agreements  must  list  schedules  for 
inspection  activities;  training;  periodic 
reviews  and  meetings.  Agreements  must 
specify  the  limit  on  the  dollar  amount 
of  Federal  funding;  describe  procedures 
for  payment  or  reimbursement;  and 
describe  allowable  costs  and  plans  for 
BLM  oversight 

One  commenter  referenced 
§  3192.9(j)(l)  and  asked  if  BLM  has  the 
capability  of  thoroughly  training  Tribal 
personnel  on  a  continuing  basis  as 
positions  are  vacated  and  filled  with 
new  personnel.  The  commenter  also 
stated  that  where  individually  owned/ 
allotted  land  is  concerned,  BLM  should 
absolutely  guarantee  that  inspections  be 
made  on  that  land  either  by  qualified 
Tribal  personnel  or  BLM  personnel. 
BLM  training  provides  for  formal 
classroom  instruction,  on-the-job 
training  and  certification  of  inspectors 
before  they  are  allowed  to  conduct 
independent  inspections  on  Federal  or 
Indian  lands.  Section  3192.14  of  this 
regulation  requires  that  Tribal 
inspectors  go  through  the  same  training 
and  certification  procedure  as  BLM 
inspectors  to  ensure  that  only  qualified 
personnel  conduct  inspections. 

Section  3192.10  cross-references  the 
list  of  allowable  costs  under  cooperative 
agreements  in  43  CFR  subpart  12. 
identifies  the  level  of  funding  for 
cooperative  agreements  and  states 
requirements  related  to  funding 
cooperative  agreements. 

One  commenter  stated  that  where 
BLM  turns  over  the  program,  the 
recipient  Tribe  should  bis  allocated 
sufficient  Federal  funds  to  perform  the 
assumed  tasks.  Currently,  and  under 
these  regidations,  funding  for 
cooperative  agreements  is  based  on 
costs  associated  with  activities  carried 
out  under  the  agreement  and  is 
negotiated  between  the  Tribe  and  BLM. 


One  commenter  requested  that  the 
amount  of  funding  provided  to  a  Tribe 
under  a  cooperative  inspection 
agreement  he  equal  to  the  amount  of 
funding  they  would  receive  from  the 
Minerals  Management  Service  under  its 
cooperative  audit  agreement.  The 
commenter  also  requested  that  BLM 
seek  input  &om.  and  involve  Tribes  in. 
BLM's  fiscal  year  budgeting  process  for 
the  cooperative  agreements.  By  law, 
BLM  can  only  fund  its  agreements  for 
those  costs  directly  required  to  carry  out 
the  program.  Costs  must  be  based  on  the 
activities  carried  out  by  the  Tribe  under 
the  agreement,  and  cannot  be  based  on 
what  the  Tribe  is  receiving  from  another 
agency  under  a  different  program.  BLM 
did  not  adopt  that  part  of  the  comment. 
Each  year  BLM  requests  input  from 
Tribes  participating  in  the  cooperative 
agreement  program  on  the  amount  of 
funding  needed  for  the  next  year's 
agreement.  Therefore,  we  believe  that 
Tril>es  already  are  involved  in  BLM's 
budget  process  to  the  extent  that  is 
necessary. 

Section  3192.11  describes  the 
conditions  under  which  civil  penalties 
are  shared  between  a  Tribe  and  BLM. 

One  commenter  stated  that  this 
section  is  misleading  in  that  the  first 
sentence  implies  that  civil  penalties  are 
shared  equally,  then  it  goes  on  to  say 
something  different  The  commenter 
recommended  that  the  first  sentence  be 
deleted  and  the  last  sentence  be 
expanded  to  include  equal  sharing  of 
civil  penalties  after  exceeding  the 
amount  of  Federal  funding.  We  agree 
that  the  language  may  be  confusing. 
This  section  has  been  rewritten. 

Section  3192.12  identifies  the 
activities  that  may  be  carried  out  under 
cooperative  agreements  and  the 
conditions  under  which  they  may  be 
carried  out.  Such  activities  include 
inspections,  issuing  Notices  of  Non- 
Compliance,  issuing  Notices  to  Shut 
Down  Operations,  conducting 
investigations,  and  conducting  oil 
transporter  Inspections. 

One  commenter  asked  if  Tribes  could 
conduct  inspection,  investigation  or 
enforcement  activities  on  producing 
Federal  and  State  oil  and  gas  leases 
within  the  Indian  Tribe's  jurisdiction. 
Section  8(a)  of  FOGFSFA  eliminates 
cooperative  agreements  on  Federal 
lands  which  effectively  eliminates  a 
Tribe's  ability  to  enter  into  these  type  of 
agreements. 

One  commenter  had  several  questions 
relating  to  split-estate  lands  where  the 
Federal  government  owns  the  mineral 
estate  and  a  Tribe  owns  the  surface.  The 
questions  were:  whether  a  State  could 
enter  into  a  cooperative  agreement  with 
the  permission  of  the  Tribe  involved,  to 


conduct  inspection  and  enforcement  for 
Federal  oil  and  gas  leases;  whether  an 
Indian  Tribe  could  inspect  such  Federal 
leases  under  a  cooperative  agreement; 
and  whether  such  lands  could  be 
included  in  a  delegation  of  authority  to 
States  under  Section  205  of  FOGRMA. 

Section  8(a)  of  FOGRSFA  eliminates 
cooperative  agreements  on  Federal 
lands.  Although  FOGRSFA  does  not 
specifically  address  split-estate 
situations,  BLM  interprets  the  term 
"Federal  lands"  as  applying  to  all 
Federal  mineral  interests.  As  such. 
Federal  leases  involving  split-estate 
lands  of  the  type  to  which  the 
commenter  refers  would  not  be 
included  in  a  cooperative  agreement 
BLM  will  allow  inclusion  of  Federal 
leases  involving  split-estate  lands  in  a 
delegation  of  authority  to  a  State. 

One  commenter  stated  that 
§  3192.12(a)  should  reference  Tribal  and 
allotted  oil  and  gas  leases  if  allotted 
leases  are  part  of  the  cooperative 
agreement.  We  agree;  this  section  has 
been  changed  to  include  allotted  lands. 

Section  3192.13  identifies  those 
activities  that  cannot  be  carried  out  by 
a  Tribe  or  State,  but  which  must  remain 
BLM's  responsibility.  These  include 
issuing  Notices  of  Non-compliance  that 
involve  monetary  assessments  and 
penalties;  collecting  assessments  and 
penalties;  calculating  and  distributing 
shaied  civil  penalties;  training  and 
certifying  Tribal  and  State  inspectors; 
and  issuing  and  regulating  inspector 
identification  cards  and  identifying 
leases  to  be  inspected  (taking  into 
accoimt  priorities  of  the  Tribe).  Section 
3192.13(b)  reserves  BLM's  right  to  enter 
lease  sites  to  conduct  inspections, 
enforcement,  investigations  or  other 
activities  necessary  to  supervise  lease 
operations. 

One  commenter  thought  that  BLM 
needed  to  explain  what  we  meant  by 
"control"  under  §  3192.13(5)  "Issue  and 
control  inspector  identification  cards." 
We  agree  that  the  word  "control"  in  this 
context  is  vague  and  in  the  final  nde 
"control"  has  been  changed  to 
"regulate."  By  using  the  term  "regulate" 
BLM  means  that  we  will  control  the  use 
and  possession  of  inspector 
identification  cards.  For  example,  if  an 
inspector  is  decertified  or  leaves  the     , 
inspection  program,  BLM  will  require 
that  the  inspector  return  the 
identification  card  to  BLM. 

One  commenter  asked  that  if  allotted 
leases  are  included  in  a  cooperative 
agreement,  whether  BLM  would  take 
into  account  the  allottee's  priorities. 
Due  to  the  large  number  of  aUottees  and 
heirs  that  may  be  involved,  it  is 
impractical  for  BLM  to  consult  all  of  the 
allottees/heirs  on  an  Annual  basis. 
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However.  BLM  will  consult  with  BIA 
concerning  priorities  for  allotted  lands. 
Section  3192.13(a)(6)  has  been  changed 
to  include  consultation  with  BIA  to 
determine  priorities  on  allotted  lands. 

Section  3192.14  describes  the 
certification  requirements  that  Tribal  or 
State  inspectors  must  meet  before  BLM 
will  authorize  them  to  conduct  activities 
under  a  cooperative  agreement.  It  also 
describes  conflict  of  interest  restrictions 
for  Tribal  and  State  inspectors.  BLM 
received  no  comments  on  this  section 
and  it  remains  as  proposed. 

Section  3192.15  describes  the 
conditions  under  which  a  cooperative 
agreement  may  be  terminated  by  mutual 
agreement  or  unilaterally  by  BLM.  BLM 
received  no  comments  on  this  section, 
however,  BLM  added  language  to  make 
it  clear  that  a  Tribe  may  imilaterally 
terminate  a  coo{>erative  agreement 
Unilateral  terminations  on  the  part  of 
the  Tribe  are  effective  60  days  after  BLM 
receives  written  notice  that  the  Tribe  is 
terminating  the  agreement.  The  60  days 
is  to  allow  BLM  time  to  ensiue  propejr 
staffing  exists  to  fill  the  void  left  by  the 
terminated  agreement. 

Section  3192.16  describes  the 
notification  process  BLM  will  follow 
where  BLM  plans  to  tenninate  an 
agreement  unilaterally. 

One  commenter  recommended* 
changing  §  3192.16(a)  to  read"*  •  • 
BLM  must  send  a  notice  to  you  that  lists 
the  reasons  why  BLM  plans  to  terminate 
the  agreement"  to  make  it  more  clear. 
BLM  adopted  this  reccMnmendation  with 
only  minor  wording  changes. 

One  commenter  asked  if  there  was  a 
time  frame  within  which  the  impacted 
Tribe  or  State  must  submit  its  plan  for 
correction  under  §  3192.16(b).  This 
section  has  been  modified  and  under 
the  final  rule.  Tribes  and  States  have  30 
days  to  submit  a  plan  for  correcticHi. 
This  time  frame  may  be  extended  at  the 
request  of  the  Tribe  or  State. 

One  commenter  asked  if  under 
$  3192.16(c)  BLM  has  a  time  frame 
within  which  to  make  a  decision  to 
either  approve  or  disapprove  the  plan. 
The  commenter  also  asked  that  if  BLM 
does  not  approve  the  plan,  will  BLM 
provide  the  impacted  State  or  Tribe 
another  opportunity  to  submit  another 
plan  for  approval,  or  is  it  left  up  to  the 
appeal  process.  BLM  added  a  new 
sentence  to  §  3192.16(b)  that  provides 
for  a  30-day  BLM  review.  BLM  also 
changed  §  3192.16(d)  and  (e)  to  indicate 
that  a  second  opportunity  is  available  to 
correct  errors  in  the  first  submission. 
Under  the  final  rule,  if  the  State  or  Tribe 
does  not  correct  the  problem(s)  within 
60  days  of  the  second  notice,  the 
agreement  terminates. 


Section  3192.17  describes  what  BLM 
requires  to  reinstate  a  cooperative 
agreement  that  was  terminated  either  by 
mutual  consent  or  unilaterally  by  BLM. 
There  were  no  changes  to  this  section  in 
the  final  rule  since  we  received  no 
comments  on  this  section. 

Section  3192.18  states  that  adversely 
affected  Tribes  and  States  may  appeal  a 
BLM  decision  and  describes  where  in  43 
CFR  the  provision  for  appealing  a  BLM 
decision  are  found.  This  section  was 
revised  to  conform  to  other  appeals 
provisions  in  this  tide. 

Effective  Date 

The  Administrative  Procediue  Act 
(APA)  (5  U.S.C  553(d))  generally 
requires  that  newly  promulgated 
regulations  not  take  effect  until  30  days 
after  publication  to  allow  regulated 
entities  time  to  bring  their  programs  into 
compliance  with  the  new  regulations. 
However,  section  553(d)(3)  allows 
regulations  to  take  effect  in  less  than  30 
days  for  good  cause  shown.  BLM  does 
not  believe  that  the  30  day  rule  should 
apply  to  these  regulations  and  believes 
that  for  good  cause  they  should  take 
effect  immediately. 

The  primary  change  from  existing 
requirements  that  these  regulations 
implement  is  an  increase  in  funding 
from  BLM.  In  order  for  the  regulated 
commimity  to  take  full  advantage  of  the 
increase  in  funding  these  regulations 
provide,  they  must  take  effect  before  the 
beginning  of  the  next  fiscal-year. 
Furthermore,  this  rule  does  not  contain 
provisions  that  require  regulated  entities 
to  modify  their  programs  to  come  into 
compliance  with  the  new  regidations. 
BLM  is  prepared  to  immediately 
increase  funding  for  the  cooperative 
agreement  program.  The  Department  of 
the  Interior,  therefore,  for  good  cause 
finds  under  5  U.S.C.  553(d)(3)  that  this 
rule  may  take  effect  upon  publicatioh. 

Compliance  Widi  the  National 
Environmental  Policy  Act 

It  is  hereby  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  sigmficantly  affecting  the  quality 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  (42  U.S.C. 
4332(2)(C)  is  required.  It  has  been 
determined  that  this  final  rule  is 
categorically  excluded  from  further 
environmental  review  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10.  This  item  states 
that  "Policies,  directives,  regulations, 
and  guidelines  of  an  administrative 
financial,  legal,  technical  or  procedural 
nature  *  *  •"are  categorically  exempt. 
Because  this  rule  addresses  the  financial 


aspects  of  the  Bureau's  cooperative 
inspection  agreement  program  and 
implements  a  statutory  modification  in 
the  program  authority,  we  believe  that  it 
falls  into  this  category,  thereby 
obviating  any  further  review  under 
NEPA.  It  has  also  been  determined  that 
the  rule  would  not  significantly  affect 
the  10  criteria  for  exceptions  listed  in 
516  DM  2,  Appendix  2.  Pursuant  to  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1508.4)  and 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior, 
"categorical  exclusions"  are  actions  that 
do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  hiunan 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

CimipUance  With  the  Faperworii 
Reduction  Act 

This  rule  does  not  add  new 
information  collection  requirements  and 
the  existing  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  approval 
nimibers  0348-0040,  0348-0043  and 
0348-0044. 

Conpliance  With  the  Regnlatoiy 
Flexibilify  Act 

The  Department  has  determined 
lunder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  die  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reasons  for  this 
deteiminaticHi  are  that  the  economic 
impacts  of  the  rtile  are  not  considered 
significant  nor  will  the  rule  impact  a 
substantial  number  of  small  entities. 
The  effect  of  this  rule  will  be  to  increase 
funding  for  cooperative  inspection 
agreonents  from  "up  to  50  percent"  to 
"up  to  100  percfflit."  Only  5  Tribes 
currently  participate  in  the  cooperative 
agreement  program,  but  there  are  29  oil 
and  gas  Tribes  eligible  to  participate. 
Potential  funding  could  approadi  $1 
million.  However,  it  would  be 
speculative  for  BLM  to  try  to  estimate 
how  many  of  the  non-paiticipating 
Tribes  may  decide  to  participate  as  a 
result  of  the  increase  in  funding.  It  is 
imlikely  that  all  of  the  non-participating 
Tribes  will  elect  to  enter  into  this  tjrpe 
of  agreement  with  BLM.  Current 
funding  is  approximately  $250,000  so 
the  increase  will  be  approximately 
$250,000.  For  the  5  Tribes  currently 
participating  in  the  program,  individual 
increases  range  from  $8,000  to  $55,000. 
Welwlieve  that  this  funding  will  have 
an  insignificant  impact  on  die  overall 
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budgets  of  Tribes  with  producing  oil 
and  gas  leases  that  qualify  for  the 
program.  Therefore,  BLM  certifies  that 
thin  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Compliance  With  tfie  Unfunded 
Mandates  Refiarm  Act 

BLM  has  determined  that  this  rule  is 
not  significant  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  because 
it  will  not  result  in  the  expenditure  by 
State,  local  and  Tribal  govranmento.  in 
the  aggregate,  or  by  the  private  sector,  of 
5100  million  or  more  in  any  one  year. 
Further,  this  rule  will  not  significantly 
or  uniquely  afbct  small  governments. 

Compliance  Whh  Executive  Order 
12812 

This  final  rule  will  not  have  a 
substantial  direct  efiiact  on  the  States,  on 
the  relationship  between  the  lutional 
government  and  the  States,  or  on  the 
distribution  of  power  and 
resp<Hisibilities  among  the  various 
levels  of  government. 

Eliminating  cooperative  agreements 
with  States  for  in^)ection  and 
enforcement  of  oil  and  gas  leases  on 
Federal  lands  is  a  requirement  of  section 
8(a)  of  FOGRSFA.  States  that  are 
interested  in  conducting  inspections  on 
Federal  oil  and  gas  leases  may  still  do 
so  under  a  Delegation  of  Authority  as 
provided  in  secticm  205  ofFOCatMA  (30 
U.S.C  1735). 

Therefore,  in  accordance  with 
Executive  Order  12612,  BLM  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Compliance  With  Executive  Order 
12830 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  It  does  not 
provide  for  the  taking  of  any  property 
rights  or  interests.  Therefore,  as  required 
by  Executive  Order  12630,  the 
Ctepartment  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

Cmnpliance  With  Executive  Order 
12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action.  As 
such,  the  final  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  imder  section  6(a)(3)  of  the 
ordw. 


Compliance  With  Execntive  Order 
12088 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

List  of  Subjects  in  43  CFR  Part  3102 

Administrative  practice  and 
procedure.  Authority  delegations 
(Govwnment  agmdes).  Government 
contracts,  Indians — lands. 
Intergovernmental  relations.  Mineral 
Royalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  imder  the  authorities 
dted  below,  and  for  the  reasons  stated 
in  the  preamble,  part  3190,  subchapter 
C  chapter  n,  subtitle  B,  title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  3100-I)ELEQATK>N  OF  ' 
AUTHORITY.  COOPERATIVE 
AQREEMENT8  AND  CONTRACTS  FOR 
OIL  AND  QAS  INSPECTK)NS 

1.  Revise  the  authority  dtation  to  raad 
as  follows: 

131902-2    [Aihendedl 
Anibarity:  30  U.S.C  1735  and  1751. 

2.  Revise  §  3190.2-2(b)(2)  to  read  as 
follows: 

*        •        •        •        • 

(b)«  •  • 

(2)  Up  to  100  percent  for  a  cooperative 
agreement. 

3.  Revise  Subpart  3192  of  part  3190  to 
read  as  follows: 

Subpart  3102— Coopeiative  Agreements 

Sac 

3192.1    What  is  a  cooperative  agreement? 

3192'.2    Who  may  apply  for  a  cooperative 

agreement  with  BLM  to  conduct  oil  and 

gas  inspections? 

3192.3  What  must  a  Tribe  or  State  include 
in  its  application  for  a  cooperative 
agreement? 

3192.4  What  is  the  tann  of  a  cooperative 
agreement? 

3192.5  How  do  I  modify  a  coopoative 
agreement? 

3192.6  How  will  BLM  evaluate  my  request 
fcv  proprietary  data? 

3192.7  What  must  I  do  with  Federal 
assistance  I  receive? 

3192.8  May  I  subcontract  activities  in  the 
agreement? 

3192.9  What  terms  mtist  a  cooperative 
agreement  contain? 

3192.10  What  costs  will  BLM  pay? 

3192.11  How  are  civil  penalties  shared? 

3192.12  What  activities  may  Tribes  or 
States  perform  under  cooperative 
agreements? 

3192.13  What  responsibilities  must  BLM 
keep? 


3192.14  What  are  the  requirements  for 
Tribal  or  State  inspectors? 

3192.15  May  cooperative  agreements  be 
terminated? 

3192.16  How  will  I  know  if  BLM  intends  to 
terminate  my  agreement? 

3192.17  Can  BLM  reinstate  cooperative 
agreements  that  have  been  terminated? 

3192.18  Can  I  appeal  BLM's  decision? 

Subpart  3192-CoofMrallv« 
Agreamants 

|31ta.1    WhatlsaoooparatlveagrBamentT 

(a)  A  cooperative  agreement  is  a 
contract  between  the  Bureau  of  Land 
Management  (BLM)  and  a  Tribe  or  State 
to  conduct  inspection,  investigation,  or 
enforcement  activities  on  producing 
Indian  Tribal  or  allotted  oil  and  gas 
leases. 

(b)  BLM  will  enter  into  a  cooperative 
agreement  with  a  State  to  inspect  oil 
and  gas  leases  on  Indian  lands  only  Mrith 
the  permission  of  the  Tribe  with 
jurisdiction  over  the  lands. 

13102^   Wlto  may  apply  for  soooperaOve 
agrsemant  wNh  BLM  to  conduct  oM  and  gee 


(a)  The  Tribal  chairperson,  or  other 
authorized  official,  of  a  Tribe  with 
producing  oil  or  gas  leases,  or 
agreements  under  the  Indian  Mineral 
Develi^ment  Act  of  1982  (25  U.S.C 
2101  et  seq.),  may  apply  for  a 
cooperative  agreement  with  BLM  for 
Indian  lands  imder  the  Tribe's 
jtirisdiction. 

(b)  Tribes  may  join  together  to  appfy 
for  a  multi-tribe  cooperative  agreement 

(c)  The  Governor  of  a  State  having  a 
Tribal  resolution  bom  the  Tribe  with 
jurisdiction  over  the  Indian  lands, 
permitting  the  Governor  to  enter  into  a 
cooperative  agreement,  may  apply  for  a 
cooperative  agreement  with  BLM. 

13102^    What  must  a  Tribe  or  State 
Inchida  in  Its  application  for  a  cooperative 


(a)  To  apply  for  a  cooperative 
agreement  you  must  complete — 

(1)  Standard  Form  424,  Application 
for  Federal  Assistance; 

(2)  Standard  Form  424A,  Budget 
Information — Non-Construction 
Pro0rams;and 

(3)  Standard  Form  424B, 
Assurances — Non-Construction 
Programs. 

(b)  You  must  describe  the  type  and 
extent  of  oil  and  gas  inspection, 
enforcement,  and  investigative  activities 
proposed  under  the  agreement  and  the 
period  of  time  the  proposed  agreement 
will  be  in  efiiact  (See  section  11  of 
Standard  Form  424). 

(c)  You  may  include  allotted  lands 
under  an  agreement  with  the  written 
consent  of  all  allottees  or  their  heirs. 
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BLM  will  ask  the  Bureau  of  Indian 
Af&irs  (BIA)  to  verify  that  the  Tribe  or 
State  has  obtained  all  of  the  necessary 
signattires  to  commit  100%  of  each 
individual  trad  of  allotted  lands  to  the 
agreement. 

{3102.4   What  la  the  tann  a«  a  cooperative 


Cooperative  agreements  can  be  in 
effad  for  a  period  from  1  to  5  years  bom 
the  effective  date  of  the  agreement,  as 
set  out  in  the  agreement. 

{3102.5   How  do  I  modify  a  cooperative 


You  may  modify  a  cooperative 
agreement  by  having  all  parties  to  the 
agreement  consent  to  the  change  in 
writing.  If  the  agreement  is  with  a  State, 
and  the  modification  would  affed  the 
duration  or  scope  of  the  agreement,  then 
the  State  must  obtain  the  written 
consent  of  the  affeded  Tribe  and/or 
allottee  or  heir. 

{3102.6    HoweMBLMavaliJalamy 
request  for  proprMary  data? 

BLM  will  evaluate  Tribal  or  State 
requests  for  proprietary  data  on  a  case- 
by-case  basis  according  to  the 
requirements  of  §  3190.1  of  this  part. 

{3102.7   What  must  I  do  wWi  Federal 
asalstanca  I  rsealveT 

You  must  use  Federal  assistance  that 
you  receive  only  for  costs  inctured 
which  are  diredly  related  to  the 
activities  carried  out  under  the 
cooperative  agreement. 

{3102JB    May  I  sutxMMitrad  actlvtties  In  the 
agreement? 

You  must  obtain  BLM's  written 
approval  before  you  subcontrad  any 
activities  in  the  agreement  with  the 
exception  of  finandal  audits  of  program 
funds  that  are  required  by  the  Single 
Audit  Ad  of  1984  (31  U.S.C.  7501  et 
seq.). 

{3192.9    What  terms  must  a  coopefaUve 
agreement  contain? 

The  cooperative  agreement  must — 

(a)  State  its  piupose,  objective,  and 
authority; 

(b)  Define  terms  used  in  the 
agreement; 

(c)  Describe  the  Indian  lands  covered; 

(d)  Describe  the  roles  and 
responsibilities  of  BLM  and  the  Tribe  or 
State; 

(e)  Describe  the  activities  the  Tribe  or 
State  will  carry  out; 

(f)  Define  the  minimtim  performance 
standards  to  evaluate  Tribal  or  State 
performance; 

(g)  Indude  provisions  to —   ■ 
(1)  Proted  proprietary  data,  as 

provided  in  §  3190.1  of  this  part; 


(2)  Prevent  conflid  of  interest,  as 
provided  in  $  3192.14(d); 

(3)  Share  dvil  penalties,  as  provided 
in  §3192.11;  and 

(4)  Terminate  the  agreemmt; 
(h)  List  BLM  and  Tribal  or  State 

contacts; 

(i)  Avoid  duplication  of  effort 
between  BLM  and  the  Tribe  or  State 
when  conducting  inspections: 

(j)  List  schedules  for — 

(1)  Inspection  activities; 

(2)  Training  of  Tribal  or  State 
inspedore; 

(3)  Poriodic  reviews  and  meetings; 
(k)  Spedfy  the  limit  on  the  dollar 

amoimt  of  Federal  funding; 

(1)  Describe  prtx:edure8  for  Tribes  or 
States  to  request  payment 
reimbursemrait; 

(m)  Describe  allowable  costs  subjed 
to  reimbursement;  and 

(n)  Describe  plans  for  BLM  oversight 
of  the  cooperative  agreement 

{3102.10   What  costs  will  BLM  pay? 

(a)  BLM  will  pay  expenses  allowed 
imder  part  12,  subpart  A, 
Administrative  and  Audit  Requirements 
and  Cost  Prindples  for  Assistance 
Programs,  of  this  title. 

(b)  BLM  will  fund  the  agreements  up 
to  100  percent  of  allowable  costs. 

(c)  Ftmding  is  subjed  to  the 
availability  of  BLM  funds. 

(d)  Fimoing  for  cooperative 
agreements  is  subjed  to  the  shared  dvil 
penalties  requirement  of  §  3192.11. 

{3102.11    How  are  civil  penaMeaaharwt? 

(a)  Gvil  penalties  that  the  Federal 
Government  collects  resulting  from  an 
activity  carried  out  by  a  Tribe  or  State 
imder  a  cooperative  agreement  are 
shared  equally  between  the  inspecting 
Tribe  or  State  and  BLM. 

(b)  BLM  must  dedud  the  amotmt  of 
the  dvil  penalty  paid  to  the  Tribe  or 
State  bom  the  funding  paid  to  the  Tribe 
or  State  for  the  cooperative  agreement 

{3192.12   WhatactlvlilesmayTrlbsaor 
States  perform  under  cooperative 


Activities  carried  out  tmder  the 
cooperative  agreement  must  be  in 
accordance  with  the  policies  of  the 
appropriate  BLM  State  or  field  office 
and  as  specified  in  the  agreement,  and 
may  include — 

(a)  Inspecting  Tribal  or  allotted  oil 
and  gas  leases  for  compliance  with  BLM 

Tiations; 
)  Issuing  initial  Notices  of  Inddents 
of  Non-Compliance,  Form  3160-9,  and 
Notices  to  Shut  Down  Operations,  Form 
3160-12; 

(c)  Conducting  investigations;  or 

(d)  Conducting  oil  transporter 
inspections.    _ 


{3102.13    What  rsaponslbimas  must  BLM 
kasp? 

(a)  Under  cooperative  agreements. 
BLM  continues  to— 

(1)  Issue  Notices  of  Inddents  of 
Noncompliance  that  impose  monetary 
assessments  and  penalties; 

(2)  Colled  assessments  and  penalties; 

(3)  Calculate  and  distribute  shared 
dvil  penalties; 

(4)  Train  and  certify  Tribal  or  State 
inspectors; 

(5)  Issue  and  regulate  inspector 
idmtification  cards;  and 

(6)  Identify  leases  to  be  inspeded. 
taking  into  account  the  priorities  of  the 
Tribe.  Priorities  for  allotted  lands  will 
be  established  through  consultation 
with  the  BIA  office  with  jurisdiction 
over  the  lands  in  the  agreement. 

(b)  If  BLM  enters  into  a  cooperative 
agreement,  that  agreement  does  not 
afied  BLM's  right  to  enter  lease  sites  to 
condud  inspections,  enforcement, 
investigations  or  other  activities 
necessary  to  supervise  lease  operations. 

{3102.14   What  are  the  rsqulremsnta  for 
TriMI  or  State  Inspactore? 

(a)  Tribal  or  State  inspedora  must  be 
certified  by  BLM  before  they  condud 
indepmident  inspections  on  Indian  oil 
and  gas  leases. 

(b)  The  standards  for  certifying  Tribal 
or  State  inspectors  must  be  the  sfmie  as 
the  standards  BIM  uses  for  certifying 
BLM  inspedors. 

(c)  Trioal  and  State  inspedors  must 
satisfactorily  complete  on-the-job  and 
classroom  training  in  order  to  qualify  for 
certification. 

(d)  Tribal  or  State  inspedore  must 
not — 

(1)  Insped  the  operations  of  -^ 
companies  in  which  they,  a  member  of 
their  immediate  family,  or  their 
immediate  supervisor,  have  a  dired 
finandal  interest;  or 

(2)  Use  for  personal  gain,  or  gain  by 
another  person,  information  he  or  she 
acquires  as  a  result  of  his  or  her 
partidpating  in  the  cooperative 
agreement. 

{3102.15   May  cooperative  agreements  be 
terminated? 

(a)  Cooperative  agreements  may  be 
terminated  at  any  time  if  all  parties 
agree  to  the  termination  in  writing. 

(b)  BLM  may  terminate  an  agreement 
without  Tribal  or  State  agreement  if 
the— 

(1)  Tribe  or  State  fails  to  carry  out  the 
terms  of  the  agreement;  or 

(2)  Agreement  is  no  longer  needed. 

(c)  A  Tribe  may  imilaterally  terminate 
an  agreement  after  notifying  BLM.  For  a 
unilateral  termination,  the  agreement 
terminates  60  days  after  the  Tribe 
notifies  BLM. 
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f31t2.ie    How  wrfNI  know  MBLMInlMtde 
to  tHininflto  my  aofMiTMntr 

(a)  If  BLM  intends  to  terminate  your 
agreement  because  you  did  not  carry  out 
the  tanns  of  the  agreement.  BLM  must 
send  3rou  a  notice  that  Usts  the  reason(s) 
why  BLM  intends  to  terminate  the 
agiuonienL 

(b)  Within  30  days  after  receiving  the 
notice,  you  must  send  BLM  a  plan  to 
correct  the  problemCs)  BLM  listed  in  the 
notice.  BLM  has  30  days  to  approve  or 
disapprove  the  plan,  in  writing. 

(c)  U  BLM  approves  the  plan,  you 
have  30  days  after  you  receive  notice  of 
the  approval  to  correct  the  problem(8). 

(d)  u  you  have  not  corrected  the 
problem  within  30  dajrs.  BLM  will  soul 
you  a  second  written  tenninatian  notice 


that  will  give  you  another  opportunity 
to  correct  the  problem. 

(e)  If  the  problem  is  not  corrected 
within  60  days  after  you  receive  the 
second  notice,  BLM  will  terminate  the 
agreement 


(c)  Fw  any  reinstatement  request  BLM 
will  decide  whether  or  not  your 
cooperative  agreement  may  be 
reinstated  and,  if  so,  whether  you  must 
make  any  changes  to  the  agreement 
before  it  can  be  reinstated. 


13192.17    Can  BLM  I 

aQfeements  tnaft  have  oeen  tonraMsauT 

(a)  If  your  cooperative  agreement  Mras 
tominated  by  consent,  you  may  request 
that  BLM  reinstate  the  agreement  at  any 
time. 

(b)  If  BLM  terminated  an  agreement 
beca\ise  you  did  not  carry  out  the  terms 
of  the  agreement,  you  must  prove  that 
3rou  have  corrected  the  problem(s)  and 
are  able  to  carry  out  the  terms  of  the 
agreemenL 


13102.18    Can  1 1 

Any  party  adversely  afiiscted  by  a 
BLM  decision  made  imder  this  subpart 
may  appeal  the  decision  in  accordance 
with  parts  4  and  1840  of  this  title. 

Dated:  September  16, 1997. 
Befc  ArttnmSi 

Assistant  Secrataiy,  Load  and  Hinerah 
Managfiomnt 
(FR  Doc  97-25102  Piled  9-19-97;  8:45  ami 
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REMINDERS 

The  items  in  ttits  list  were 
edHorMy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Hst  has  no  legal 


RULES  QOINQ  INTO 
EFFECT  SEPTEMBER  22, 
1997 

AGRICULTURE 
DEPARTMENT 

AQrtcultml  MailMtlng 


KJwMiuii  grown  in  — 
C^Momia:  pubtahed  9-19-97 

COMMERCE  D^ARTMBIT 

Census  Buveaii 

Foreign  trade  statistics: 
CondWonal  exemptions  tor 
Wng  Shipper's  Export 
DectoKions  (SED)  tor 
tools  of  trade;  published 
9-22-97 

ENVmONMtKTAL 
PROTECTION  AGENCY 

Air  potulion  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
truck*^ 

Durability  testing 
procedures  and 
allowable  maintenance; 
1994  and  later  model 
years;  extension; 
published  8-22-97 
Air  quaity  Implementation 
plans;  approval  and 
promulgation;  various 


Minnesota;  published  7-22- 
97 
Superhjnd  program: 

ftl^^daflk^J    ««jl     akd*^     Km  ^—  mill       ■ 

Naaonai  on  era  nazaroous 
substances  contingency 

plan- 

Nalional  priorities  Hst 

update;  published  9-22- 

97 
National  pnorities  list 

update;  put>listied  9-22- 

97 

FEDERAL 
COMMUMCATKMS 


Radio  stations:  table  of 
assignments: 

Louisiww;  published  8-13^7 
Virginia;  published  8-13-97 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Federal  claims  collection: 
Administrative  coiectton, 
compromise,  terminaion. 
and  Veferral  of  claims; 
published  9-22-97 


HOUSMQ  AND  URBAN 
DEVELOPMBTT 
DEPARTMENT 
Federal  regulatory  reform: 
Home  investment 
paitnerihips  program; 
i>reamlning  and  market 
hasreat  rale  formula 
aMNsTishment  tor 
ralMbilitatmn  loans; 
published  8-22-97 
MTERIOR  De>ARTMENT 
Land  Mwagsment  Bureau 
Minerals  management 
Oil  and  gas  leasing — 
Delegation  of  authority, 
cooperative  agreements 
and  mmraOs  tor  oil 
and  gas  jnipertinni. 
Federal  regulatory 
ralbrm;  pubished  9-22- 
97 
MTBVOR  DEPARTMBfT 


Outer  Conlinenttf  SheN;  ol. 
gas.  arxt  mitfihur  operations: 
P^pelne  righl-ol-way 
appicattons  and 
assignment  of  fees; 
raQiAement  for  Wng  of 
transfer.  pubKshed  7-24- 
97 
RAILROAO  RETIREMENT 
BOARD 

Ralroad  Unemptoyment 
Insurance  Act 
Sickness  benaMs; 
acceptance  of  rtatement 
of  sickness  executed  by 
subetanca-abuse 
professwnal  in  support  of 
payment  pubtshed  8-21- 
97 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  Mind,  and  dteabled— 
Overpayment  recovery  by 
offset  of  Federal 
Income  tax  retond; 
published  9-22-97 
TRANSPORTATION 
D9ARTMENT 


Airworthiness  directives: 
AliedSignal  Inc.;  published 
7-23-97 

8-18-97 
PuritarvBennett  Aaro 

Systems  Co.;  published  8- 

26-97 
Raytheon;  published  9-22-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
ConMDOdHy  CredH 


Price  support 
Peanuts;  comments  due  ^ 
by  9-30-97;  publisheti* 
8-18-97 

AGRICULTURE 

DEPARTMENT 

Fann  Service  AgerKy 

Federal  dairr^s  cdlectton; 
administrative  offset 
oonvnents  due  by  9-3(H}7; 
pubished  8-1-97 

Pragram  reguMions: 


second  installment 
provisions;  comments  due 
by  9^0-97;  pubished  8-1- 
97 

AGRICULTURE 
DEPARTMENT 

Rum 


Federal  claims  co*sctton; 

aamwasnaDve  oneei; 

comments  due  by  9-3(>97; 

published  8-1-97 
Program  regulattona: 

Disaster  ael-aside  program; 
aecorxl  installment 
provisions;  comments  due 
by  9-30-97;  published  8-1- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Senlea 

Federal  claims  coNection: 

administrative  offset 

comments  due  t>y  9-30-97; 

pubished  8-1-97 
Program  regUaltons: 

Disaster  set-aside  program; 
second  instaiment 
proviaions;  comments  due 
by  9-30^7;  pubished  8-1- 
97 

AGRICULTURE 
D9ARTMENT 
Rural  UtHIWee  Beryica 


Loan  and  purchase  programs: 


ElecMc  anglneeting, 
aichlMclural  senrices,  and 

design  policies  and 
procedures;  comments 
due  by  1(^3-97;  pubished 
8-4-97 
Federal  claims  collection; 

administrative  offset 

comments  due  by  9-30-97; 

published  8-1-97 
Program  regulations: 

Disaster  set-aside  program; 
second  installment 
provisions;  comments  due 
by  9<30-97;  pubished  8-1- 
97 

COMMERCE  DEPARTMENT 
NaUonal  Oceanto  and 
Atinoepheric  Admlniati  atlon 
Endangered  and  threatened 

species: 

Umpqua  River  cuttfvoat 
trout;  critKal  habitat 


desigiwrtion:  comments 
due  by  9-29-97;  pubished 
7-30^7 
Fistiery  conservatton  and 
management 
Alaska;  ftsheries  of 
Exckjsive  Ecorwmic 
Zone- 
Baring  Sea  and  Aleutian 
Wvids  groundfish; 
comments  due  t>y  9-29- 
97;  pubished  8-1&-97 
Bering  Sea  arxj  Aleutian 
lalands  groundfish; 
comments  due  t>y  9-29- 
97;  published  8-13-97 
Qui  ol  Alaska  groundfish; 
oommenia  due  t>y  9-29- 
97;  pubished  7-2947 
Alaska;  isherias  of 
Excfcisive  Eoofwmic 


QuN  of  Muka  vounOhtti; 
comnwnts  due  by  10-2- 
97;  pubished  8-18-97 

DEFBiSE  DEPARTMBIT 

AcQUisttion  regulations: 
Architect-engineer  sotoctton 
process;  comments  due 
by  9-29-97;  pubished  7- 
29^7 
Privacy  act  implementaltofr. 
comments  due  by  9-30-97; 
pubished  8-1-97 

ENERGY  DEPARTMENT 
Enecgy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  srwrgy 
conservatton  program: 
Fluorescent  lamp  baiasts: 
potential  impact  of 
possit)le  erwrgy  effwiency 
levels;  report  availabiWy 
arxJ  comment  request 
comments  due  by  10-2- 
97:  published  8-25-97 

ENVIRONMENTAL 
PfKTTECTION  AGBICY 

Air  programs: 
Outer  Continental  Shelf 
regulatmns — 
California;  consistency 
update;  comments  due 
by  9-29-97;  pubished 
8-28-97 
Air  programs:  approval  and 
promulgation;  State  plans 
tor  designated  facilities  and 
poiutants: 

Louisiana;  comments  due  by 
»2»«7:  pubished  8-29- 
97 
Air  programs;  approval  and 
promulgatton;  State  plans 
tor  doaignated  fadities  and 
poiutants: 

Louisiana;  comments  due  by 
9-29-97;  pubished  8-29- 
97 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 

States: 

Maryland;  comments  due  by 

10-2-97;  published  9-2-97 
Rhode  Islarxl;  comments 

due  by  10-247;  published 

9-2-97 

Air  quality  planning  purposes; 
designation  of  areas: 
Arizona;  comments  due  by 
10-2-97;  published  9-2-97 
California:  comments  due  by 
10-2-97;  pubished  9-2-97 
Texas;  comments  due  by 
10-2-97;  published  9-2-97 
Clean  Air  Act: 
State  operating  permits 
programs — 

Cafifomia;  comments  due 
by  10-3-97;  published 
9-3-97 
Pesticides;  tolerances  in  food. 
animal  feeds,  arxl  raw 
agricultural  commodities: 
Buprofezin:  comments  due 
by  9-29-97;  published  7- 
3047 
Fludtoxonil;  comments  due 
by  9-3047;  pubished  8-1- 
97 

Toxic  sutistances: 

Lead-based  paint  activities 

in  public  biuildings, 

commercial  buikiings,  and 

steel  structures; 

requirements;  meeting; 

comments  due  by  10-3- 

97;  published  8-224^ 
Testing  requirements— 

Biphenyl,  etc.;  comments 
due  by  &^047: 
published  7-1547 

FEDERAL 
COMMUNICATIONS 


Common  carrier  services: 

Telecommunications  Ad  of 
1996;  implementatton — 
Unt>undled  shared 
trarisport  faciHties  use  in 
conjunction  with 
unbundled  switching; 
k)cal  competition 
provisions;  comments 
due  by  10-247; 
published  8-2847 
Radto  servtoes.  special: 
Private  land  mobile 
services— 

800  and  900  MHz  bands; 
operation  and  licensing; 
comments  due  by  10-3- 
97;  published  9-3-97 
Radio  stations:  table  of 
assignments: 

Texas;  comments  due  by  9- 
2947;  pubished  8-1347 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital: 


Capital  adequacy 
guidelines — 
Capital  maintenance; 
servicing  assets; 
comments  due  by  10-3- 
97;  published  &-447 
FEDERAL  RESERVE 
SYSTEM 

Misceianeous  interpretattons: 
Direct  investment,  toans, 
arxJ  other  transactions 
between  memt>er  banks 
and  their  subskliaries; 
funding  restrictions: 
comments  due  by  10-3- 
97;  published  8-2647 
Risk-based  cafMi: 
Capital  adequacy 
guidelines — 
Capital  maintenance; 
servicing  assets; 
comments  due  by  10^ 
97;  published  8-447 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Federal  daims  coHectnn: 
Administrative  collectton, 
compromise,  terminatton, 
and  referral  of  claims; 
comments  due  t>y  10-1- 
97;  published  9-2247 
FEDERAL  TRADE 
COMMISSION 
Industry  gukJes: 
Watch  irxlustry:  comn)ent8 
due  by  10-147;  pubished 
8-2247 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  aiMl  Drug 
Adminisli  atlon 

Human  drugs: 
Laxative  products  (OTC); 
tentative  final  monograph; 
comments  due  by  10-2- 
97;  published  9-247 

INTERIOR  DEPARTMENT 
Rah  and  Wikllife  Servfoe 
Endangered  and  threatened 
species: 

Wenatchee  Mountains 
checker-malkMr; 
comments  due  by  9-30- 
97;  published  8-147 
Endangered  Species 
Conventton: 

Revisxxis;  suggestions  arxl 
recommendations  request; 
commerrts  due  t>y  9-30- 
97;  published  8-547 
INTERIOR  DEPARTMENT 
Hearings  and  Appeals 
Offlca,  Intarlor  Dapartmaiil 
Hearings  and  appmls 
procedures: 

Stay  of  dedstons;  comments 
due  by  9-2947;  published 
8-2847 

JUSTICE  DEPARTMENT 

Radiation  Exposure 
Compensation  Act  claims: 


Evidentiary  requirements; 
definitions  and  number  of 
daims  filed;  comments 
due  by  9-2947;  published 
8-29-97 

UBRARY  OF  CONGRESS 
Copyright  omoe,  Library  of 
Congiaaa 

Uruguay  Round  Agreentents 
Act  (URAA): 

Restored  copyright 
enforcement  notk:e; 
corredkxis  procedure; 
comments  due  by  9-29- 
97;  published  7-3047 

NATIONAL  CREDIT  UNION 
AOMnMTRATKM 

Credit  untons: 
Member  business  k)ans  and 
appraisals:  update  arxl 
dariftoation;  comments 
due  by  9-3047;  published 
8-147 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administratnn: 

Lump-sum  payment  for 

annual  leave;  comments 
'       due  by  9-2947;  published 

7-2947 

Prevailing  rate  systems; 
comments  due  by  10-247; 
pubished  9-247 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Rstirement  Act:  , ' 
Court  decree  or  court- 
approved  property 
settlement;  comrneMs  due 
by  9-2947;  published  7- 
3147 

f^road  UnemptoymenI 

Insurance  Act 

Recovery  of  benefits; 
comments  due  by  9-30- 
97;  published  8-147 

SECURITIES  AND 
EXCHANGE  COMMIOOION 

Securities: 
Alternative  trading  systems, 
nattonal  securities 
exdtanges,  foreign  market 
activities,  and  related 
issues;  regulation  of 
exchanges;  comments 
due  by  10-347;  pubished 
7-2847 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Regulation  review;  comment 
request:  comments  due 
by  9-3047;  published  8- 
2647 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterprise  partidpation  in 
DOT  financial  assistance 


programs;  comments  due  by 
9-2947;  published  7-2147 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdminlstratkNi 

Ainworthlness  direcBves: 
Aeromat-lndustria  Mecanioo 

Metalurgica  Ltda.; 

comments  due  by  9-30- 

97;  published  8-647 
Aerospatiale;  comments  due 

by  9-2947;  published  8- 

2547 

AiliedSignal  Inc.;  comments 

due  by  9-2947;  pubished 

7-31-97 
British  Aerospace; 

comments  due  by  9-29- 

97;  published  8-2047 
Empresa  Brasileira  de 

Aeronautica  SA; 

comments  due  t^  10-3- 

97;  published  7-2447 
Fokker  comments  due  by 

10-347;  published  8-447 
Maule;  comments  due  t)y 

10-347;  pubished  7-24- 

97 

McDonnell  Douglas; 
comments  due  by  9-29- 
97;  pubished  8-1247 

New  Piper  Aircraft,  Inc.; 
comments  due  tjy  1(K3- 
97;  pubished  7-2447 

l^reciston  Airmotive  Corp.; 
comments  due  by  9-30- 
97;  published  8-147 

Robinson  Heicopter  Co.; 
comments  due  t>y  9-30- 
97;  published  8-147 
Ainworthiness  standards: 

Rotorcraft;  normal  aixJ 
transport  category- 
Technical  arT>endments; 
comments  due  t>y  9-29- 
97;  published  8-2947 
Class  D  airspace:  comments 

due  by  10-347;  pubished 

8-2547 

TRANSPORTATION 
DEPARTMENT 

Reeeerch  and  Spadal 
Programe  AdminiatrMion 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Radioactive  materials 
transportation;  radiaten 
protection  program 
raquirsments  withdrawn; 
comments  due  by  9-30- 
97;  pubished  9-247 

TREASURY  DEPARTMBfT 
Comptrollar  of  the  Currency 

Risk-based  capital: 
Capital  adequacy 
guidelines — 
Capital  maintenance: 
servidng  assets; 


VI 
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comments  due  by  1(V3- 
97:  pubNa^ed  8-4-97 

TREASURY  DEPARTMENT 


Income  taxes: 
Pennitted  etiminalion  of 
praraMremenl  optional 


due  by  »0&«7;  puUistied 
7-2-97 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financtai 
reporlinQ  and  >ecwdhoepinfl 
requiraments: 
Bank  Secrecy  Act; 
impiemenialion-^ 

definition 


suspicious  and  apeciai 
cunency  transaction 
reporting;  comments 


due  by  »-dO-97: 
published  7-30^7 
TREASURY  DEPARTMENT 
Thrift  Supervtelon  Office 
Risk-tased  capital: 
CapM  adequacy 
guidslirtee^ 
Capital  maintenance; 
servicing  assefs; 
comments  due  by  10-3- 
97;  published  8-4-97 
VETERANS  AFFAIRS 
D9ARTMENT 
Medteal  benefits: 
State  home  taciiities; 
construction  or  aoquisitton 
grants;  comments  due  by 
9-29^7.  published  7-29- 
97 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  1st  of 
public  bills  from  the  current 


of  Corigress  wtwch 
have  become  Federal  laws.  It 
may  be  used  In  oontunction 
with  "PLUS-  (Pubic  Laws 
Update  Service)  on  202-623- 
6641.  This  list  is  ilKt 
■vrtabie  omrw  at  hapJI 
www.nara.gov/naraledreg/ 
ledreg.html. 

The  text  of  laws  Is  not 
pubfished  in  the  Federal 
RsQialsr  but  may  be  ordered 
In  'sip  law"  (individual 
pampfilet)  form  from  the 
Supennterxlent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-612-2470).  The 
text  wM  also  be  made 
available  on  the  Internet  from 
QPO  Access  at  http7/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 


KR.  laea^-L.  i06-4S 

Naad-Based  Educational  Aid 
AntNnjst  Protection  Act  of 
1997  (Sept.  17.  1907;  111 
StaL  1140) 


LmILM 


1«.  1W7 


Public  Laws  Electronic 
Nottflcallon  Sarvica 


Free  electronic  mail 
iKMilicaUon  o(  newly  enacted 
Public  Laws  is  now  available. 
To  subscribe,  send  E-mail  to 
PENSOQPO.QOV  with  the 


SUBSCRIBE  P&tS-L 
HRSmAME  LASTNAME. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  "•"  prscadea  each  entry  that  is  rMW  available  on-line  through 
the  Qovamwent  Printing  Omce's  6FO  >tccess  sarvica  at  http;// 
www.acceas.gpo.gov/narafcfr.  For  MOrmaUon  about  GPO  Access 
cati  1-888-293-648e  (toH  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut>scnption  to  all  revised  volumes  is  $951.00 

domestK,  $237.75  additfonaJ  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  f^ew  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  Ijy  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4Mi  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-22S0. 

TWe  SiockNumber 

•1.  2  (2  Resenw<D (869-032-00001-6) .. 

•3  (1996  Compikition 
and  Ports  100  and 
101) ~. (869-032^)000^)  _ 


$SA)       Feb.  1.  1997 


20A) 
(869-032-00003^ 7J0O 


SParta: 

•1-699  (869-032-000^2) 

•700-1)99 (869^132-00005-1) 

•1200-End,  6  (6 
Besewed) (869^)32-00006^ 


26i)0 


>Jan.  1, 1997 
Jan.  1. 1997 

Jan.  1,  1997 
Jan.  1, 1997 


33J)0       Jan.  1. 1997 


TParts: 

•0-26 (86W)32-00007-7) 26A) 

•27-52  (869-032-00008-5) 30A) 

•S>-209 (869-032-00009^) 22i>0 

•210-299 (869-032-00010-7) 4AJO0 

•300-399 (869-032-0001 1-6) 22JO0 

•«0-699 — (86W)32-00012-3) 2iM 

•700-899 „ (86W)32-00013-1) 3]J0O 

•900-999 (869^)32-00014^)) 40.00 

•1000-1 199  (869-032-00015-8) 45A) 

•1200-1499 (869-O32-00016-6) 33J0O 

•1500-1899 (869^)32-00017-4) 53J)0 

•1900-1939 (869-032-00018-2) 19J)0 

•1940-1949  (869-032-00019^1) 40.00 

•1950-1999  (869-032-00020^) 42.00 

•2000-End (869-032-00021-2) 20X)0 


Jan.  1, 1997 
Jan.  1. 1997 
Jon.  1, 1997 
Jan.  1, 1997 
Jan.  1. 1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jon.  1,  1997 
Jan.  1. 1997 
Jan.  1.  1997 
Jan.  1. 1997 
Jon.  1,  1997 
Jan.  1,  1997 
Jon,  1. 1997 
Jan.  1, 1997 


•8  (869-032-00022-1) yOJOO       Jan.  1,  1997 


9  Parts: 
•1-199  ... 
•200-End 


101 

•0-50  

•51-199 .. 

•20(M99 

•SOO-End. 

•11 


121 

•1-199  ... 

•200-219 

•220-299 

•30O-499 

•500-599 

•600-End 

•13  


.(869^)32-00023-9) 39.00  Jan.  1.  1997 

.  (869-032-00024-7) 33iJ0  Jot  1.  1997 

.  (869-032-0002S-5) 39JO0  Jan.  1,  1997 

(869-032-00026-3) 3)J)0  Jat  1,  1997 

(86W)32-00027-l) 30X0  Jon.  1.  1997 

(869-032-00028-0) 42X0  Jfn.  1.  1997 

.(869^)32^)0029^) 20J0  Jan.  1,  1997 

.  (869-032-00030-1) 16J)0  Jan.  1. 1997 

.  (869-032-00031-0) TOJOO  Jan.  1.  1997 

.  (869-032-00032-8) MM  Jot.  1.  1997 

.  (869-032-00033^) 27J)0  Jan.  1.  1997 

(869^)32-00034-4) 24.00  Ja\.  1.  1997 

(869-032^)0035-2) 40J)0  Jon.  1.  1997 

(869-032-00036-1)  —  23J0  Joa  1.  1997 


TISe 

141 

•1-59  

•60-139 .... 
140-199  .„.. 
•200-1199 
•1200-End 

15  Parts: 

0-299  

300-799 

•800-€nd.. 

16  Parts: 

•0-999  

•1000-End 


171 
•1-199  ... 
•20O-239, 
•240-End. 


Stock  Numbw 


.(869-032-00037-^ AAJOO 

.  (869-032-00038-7) 38il0 

.(869-032-00039-5) \6J0O 

.  (869-032^)0040^ 30.00 

.  (869-032-00041-7) 21JJ0 

.(869^)324)0042-5) 21  A) 

.  (869-032-00043^) 32J0 

.  (8694)32-00044-1) 22J)0 

.(8694)32-00045-0) 30A) 

.  (869-032-00046-8) 34J)0 

.  (8694)32-00048-4) 21  £0 

.  (869-0324)0049^2) 32J)0 

.  (8694)32-00050-6) 4OJ0D 


181 

•1-399  ... 
•400-End 


(869-0324)0061-4) 
(869-032-00052-2) 


46J)0 
\AJ0O 


.  (8694)32-00053-1) ......     33A) 

.(86^4)324)0054^ XJOO 

.(8694)324)005&-7) )6A) 


(8694)32-00056-6) 
.  (86»4)324)0057-^) 
.  (86^4)32-00058-)) . 


26J00 
A6J0O 
42J0O 


191 

•1-140  

•141-199  .. 
•200-End.. 

20  Parts: 

•1-399  ..._ 
•40O^499„ 
•500-End.. 

21  Parts: 

•1-99 

•100-169  .. 

•170-199  .. 

•200-299.. 

•300-499.. 

50(M99...„ 

•600-799.. 

•800-1299 

•130O«)d 

22  Parts: 

1-299  _. 

•300-End.. 

•23 

24  PMte? 

•0-199  (869-032-00071^ 32J0O 

200-499 (8694)32-00072-7) 29J)0 

500-699 (869-032-00073-6) 18A) 

•700-1699 (869-032-00074-3) 42J0O 

•1700-End (869-032-00075-1) 18X0 

•25  (8694)324)0076-0) 42X0 

26  PhIb: 

•§§  lX-1-1.60  (869-032-00077-6) 21X0 

•§§  1.61-1.169 (8694)32-00078-6) 44X0 

•§§  1.170-1  JOO (869^)32-00079^4) 31X0 

•§§  1.301-1.400 (86^4)32-00080-6) 22X0 

•§§  J. 401-1 .440 (8694)324)0081-6) 39X0 

•§§  1 .411  - 1  iOO  (8694)324)0082-4)  22X0 

•§§  1.501-1.640 (8694)32-00083-2) 26X0 

•§§  1.641-1  J50 (8694)32-00084-1) 33X0 

•§§  1.851-1.907 (869-032-00085^ 34X0 

•§§  1 .908-1 .1000 (869-O32-00086-7) 34X0 

•§§  1.1001-1.1400  (869-032-00067-6) 35X0 

§§  1.1401-End  (869-0324)0088-3) 45X0 


.  (869-032-000594)) 21X0 

.  (8694)324)0060-3) .....  27X0 

.  (8694)32^)0061-1)  .„...  26X0 

.(869-032-000624)) 9X0 

.(869-032-000634) 50X0 

.(8694)32^)0064-«) 28X0 

.  (8694)32-00065^) 9X0 

.(86^4)32-00066-2) 31X0 

.(869-0324)0067-1) 13X0 

(8694)324)0066^ 42X0 

.  (6694)32-00069^7) 31 XO 

.  (66^4)32-00070-1) 26X0 


2-29 

30^ 
40^49 
50-299. 
300-499  _. 
500-699... 
600-End  .. 

27  Parts: 
1-199  


.  (869-032-00089-1) 36X0 

(669-032-0009(^5) 2SX0 

.  (8694)32-00091-3) 17X0 

.  (869-0324)0092-1) 18X0 

.  (869-032-00093-0) 33X0 

.  (869-032-00094-8) 6X0 

.(669-032-00095-3) 9.50 


Jot.  1.  1997 
JOT.  1,  1997 
Jot.  1,  1997 
Jot.  1,  1997 
Jot  1,1997 

Jan.  1. 1997 
Jot  1.1997 
Jot.  1, 1997 

Jot  1,1997 
Jot  1. 1997 

H>i.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
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MEfWT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1200 

Board  Organization 

AOBICY:  Merit  Systems  ProtectioB 
Board. 

action:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  organization  and 
functions  statement  to  reflect  changes  in 
the  Board's  headquarters  organization 
and  assignment  of  functions.  These 
changes  have  been  made  to  further 
streamline  the  Board's  headquarters 
operations,  enabling  the  agency  to 
coDtiinie  performing  its  functions 
eSsctively  at  the  reduced  budget  and 
staffing  levels  expected  throu^  fiscal 
year  2000. 

EFFECTIVE  DATE:  ^ptember  23,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerii  of  the  Board, 
(202)  653-7200. 

SUPPLEMBITARY  INFORMATION:  In 
response  to  the  second  phase  of  the 
Administration's  Reinventing 
Government  initiative  (REGO II).  the 
Chairman  of  the  Merit  Systems 
Protection  Board  appointed  a  REGO  II 
Task  Force  to  review  all  Board 
operations  and  to  make 
recommendations  for  changes  in 
organization,  functions,  cmd  procedures 
that  would  enable  the  agency  to 
continue  performingJts  functions 
efiectively  at  the  reduced  budget  and 
staffing  levels  expected -through  fiscal 
year  2000.  In  response  tathe 
recommendations  of  the  Task  Forces 
certain  organizational  and  functional 
changes  have  been  effected.  This 
amendment  to  5  CFR  part  1200  reflects 
the  following  changes: 

The  Office  of  the  Administrative  Law 
Judge  and  Regional  Operations  has  been 
separated  into  two  offices,  the  Office  of 


the  Administrative  Law  Judge  and  the 
Office  of  Regional  Operations. 

The  Administrative  Law  Judge  will 
continue  to  hear  all  Special  Counsel 
complaints  for  disciplinary  action, 
including  Hatch  Act  cases,  and 
proposed  actions  against  administrative 
law  judges.  The  Administrative  Law 
Judge  will  also  hear  other  assigned 
cases. 

The  Office  of  Regional  Operations 
will  manage  the  adjudicatory  and 
administrative  functions  of  the  MSPB 
regional  and  field  offices.  References  to 
the  number  of  such  offices  have  been 
removed. 

The  responsibility  for  preparing 
proposed  decisions  for  the  Board  in 
ori^nal  jurisdiction  cases  has  been 
reassigned  from  the  Office  of  the 
General  Counsel  to  the  Office  of 
Appeals  Counsel.  As  a  result,  most 
processing  of  cases  that  are  decided  by 
the  3-member  Board  is  now  centralized 
in  the  Office  of  Appeals  Coimsel.  The 
Office  of  the  General  Coimsel  remains 
responsible  for  preparing  proposed 
decisions  for  the  Board  in  cases  that  the 
Board  assigns. 

Most  of  the  Board's  information 
services  have  been  const^idated  in  the 
Office  of  the  Clerk  of  the  Board. 
Requests  for  non-case  related 
information  from  the  White  House, 
Congress,  and  the  media  will  continue 
to  be  handled  by  the  Office  of  the 
General  Counsel,  and  requests  for 
information  concerning  the  Board's 
studies  will  continue  to  be  handled  by 
the  Office  of  Policy  and  Evaluation. 

The  Office  of  Planning  and  Resource 
Management  Services  has  been 
abolished,  and  its  three  divisions  now 
report  to  the  Chairman  throu^  the 
Chief  of  Staff. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C  1204(h). 

Ust  of  Subjacts-iii  5  CFR  Part  1200 

Organization  and  functions 
(Government  agencies). 

Accordingly,  the  Board  amends  5  CFR 
part  1200  as  follows: 

PART  1200-(AMENOEiq 

Subpart  B— Offices  of  the  Board, 
consisting  of  §  1200.10.  is  revised  to 
read  as  follows: 

SubfMTt  B— Offices  of  the  Board 
AnOnrity:  5  U.S.C  1204  (h)  and  (j). 


Federal  Rflgister 

VoL  62,  No.  184 

Tuesday,  September  23,  1997 


f120e.l0    staff  orgmlxaHen  and  funcHoiM. 

(a)  The  Board's  headquarters  staff  is 
organized  into  the  following  offices  and 
divisions: 

(1)  Office  of  Regional  Operations. 

(2)  Office  of  the  Administrative  Law 
Judge. 

(3)  Office  of  Appeals  Counsel. 

(4)  Office  of  the  Clerk  of  the  Board, 

(5)  Office  of  the  General  Counsel. 

(6)  Office  of  Policy  and  Evaluation. 

(7)  Office  of  Equal  Employment 
Opportunity. 

(8)  Financial  and  Administrative 
Management  Division. 

(9)  Human  Resources  Management 
Divisicm. 

(10)  Information  Resources 
Management  Division. 

(b)  The  principal  functions  of  the 
Board's  headquarters  offices  are  as 
follows: 

(1)  Office  of  Regional  Operations.  The 
Director,  Office  of  Regional  Operations, 
manages  the  adjudicatory  and 
administrative  functions  of  the  MSPB 
regional  and  field  offices. 

(2)  Office  of  the  Administrative  Law 
Judge.  The  Administrative  Law  Judge 
heare  Hatch  Act  cases,  disciplinary 
action  complaints  brought  by  the 
Special  Counsel,  actions  against 
administrative  law  judges,  appeals  of 
actions  taken  against  MSPB  employees, 
and  other  cases  that  the  Board  assigns. 

(3)  Office  of  Appeals  Counsel.  The 
Director,  Office  of  Appeals  Counsel, 
prepares  proposed  decisions  that 
recommend  appropriate  action  by  the 
Board  in  petition  for  review  cases, 
original  jurisdiction  cases,  and  other 
cases  assi^ed  by  the  Board. 

(4)  Office  of  the  Qerk  of  the  Board. 
The  Clerk  of  the  Board  enters  petitions 
ficH'  review  and  other  headquarters  cases 
onto  the  Board's  docket  and  monitors 
their  processing.  The  Clerii  of  the  Board 
also  does  the  following: 

(i)  Serves  as  the  Board's  public 
information  center,  including  providing 
information  on  the  status  of  cases, 
distributing  copies  of  Board  decisions 
and  publications,  and  opwating  the 
Board's  Library  and  on-line  information  • 
services; 

(ii)  Manages  the  Board's  record*, 
reports,  legal  research,  and 
correspondence  control  programs;  and 

(iii)  Answers  requests  under  the 
Freedom  of  Information  and  Privacy 
Acts  at  the  Board's  headquartera.  and 
answers  other  requests  for  information 
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except  those  for  which  the  Office  of  the 
General  Counsel  or  the  Office  of  Policy 
and  Evaluation  is  responsible. 

(5)  Office  of  the  General  Counsel.  The 
General  Counsel  provides  legal  advice 
to  the  Board  and  its  headquarters  and 
regional  offices;  represents  the  Board  in 
court  proceedings;  prepares  proposed 
decisions  for  the  Board  in  cases  that  the 
Board  assigns;  coordinates  legislative 
policy  and  performs  legislative  liaison; 
responds  to  requests  for  non-case 
related  information  from  the  White 
House,  Congress,  and  the  media;  and 
plans  and  directs  audits  and 
investigations. 

(6)  C^ce  of  Policy  and  Evaluation. 
The  Director,  Policy  and  Evaluation, 
carries  out  the  Board's  statutory 
responsibility  to  conduct  special 
reviews  and  studies  of  the  civil  service 
and  other  merit  systems  in  the 
Executive  Branch,  as  well  as  oversight 
reviews  of  the  significant  actions  of  the 
Office  of  Personnel  Management.  The 
office  prepares  the  Board's  reports  of 
these  reviews  and  studies,  submits  them 
to  the  President  and  the  Congress,  and 
makes  them  available  to  other  interested 
individuals  and  organizations.  The 
office  is  responsible  for  distributing  the 
Board's  reports  and  for  responding  to 
requests  for  information  or  briefings 
concerning  them. 

(7)  Office  of  Equal  Employment 
Opportunity.  The  Director,  Office  of 
Equal  Employment  Opportunity, 
manages  the  Board's  equal  employment 

(8)  Financial  and  Administrative 
Management  Division.  The  Financial 
and  Administrative  Management 
Division  administers  the  budget, 
accounting,  procurement,  property 
management,  physical  security,  and 
general  services  functions  of  the  Board. 
It  also  develops  and  coordinates  internal 
management  programs  and  projects, 
including  review  of  internal  controls 
agencywide. 

(9)  Human  Resources  Management 
Division.  The  Human  Resources 
Management  Division  develops  policies 
and  manages  the  Board's  human 
resources  programs,  including  staffing, 
classification,  employee  relations, 
performance  management,  payroll, 
personnel  security,  and  training  and 
development  functions. 

(10)  Information  Resources 
Management  Division.  The  Information 
Resources  Management  Division 
develops,  implements,  and  Tp^iintaipa 
the  Board's  automated  information 
systems. 

(c)  Regional  and  Field  Offices.  The 
Board  has  regional  and  field  offices 
located  throughout  the  country  (See 
Appendix  n  to  5  CFR  part  1201  for  a  list 


of  the  regional  and  field  offices).  Judges 
in  the  regional  and  field  offices  hear  and 
decide  initial  appeals  and  other 
assigned  cases  as  provided  for  in  the 
Board's  regulations. 

Dated:  September  18. 1997. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  97-25301  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Service 

9  CFR  Part  50 
[Docket  No.  97-061-1] 

Expenses  Associated  WItti 
Transporting  and  Disposing  of 
Tuberculosis-Exposed  Animals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Interim  rule  and  request  for 
comments. 

8UMMAAY:  We  are  amending  the 
regulations  concerning  animals 
destroyed  because  of  tuberculosis  to 
allow  the  U.S.  Department  of 
Agriculture  to  pay  herd  owners  some  of 
their  expenses  for  transporting 
tuberculosis-exposed  cattle,  bison,  and 
cervids  to  slaughter  or  to  the  point  of 
disposal,  and  for  disposing  of  the 
animals.  Prior  to  this  interim  rule,  herd 
owners  could  only  receive  help  with 
these  costs  for  affected  animals. 
Consequently,  herd  owmers  in  some 
cases  elected  to  keep  exposed  animals 
in  a  herd  until  testing  revealed  them  to 
be  either  free  of  tuberculosis  or  affected 
with  tuberculosis,  or  elected  not  to 
depopulate  an  affected  herd,  providing 
opportimity  for  further  spread  of  the 
disease.  This  interim  rule  also  makes 
minor  changes  to  the  provisions  for 
paying  some  of  the  expenses  for 
transporting  tubeiculosis-afEiected 
animals  to  the  point  of  disposal  and 
disposing  of  them.  This  interim  rule  is 
necessary  to  ensure  continued  progress 
toward  eradicating  txiberculosis  in  the 
U.S.  livestock  population. 
DATES:  Interim  rule  effective  September 
17, 1997.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  24.  1997. 
ADOI^SSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-061-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 


Docket  No.  97-061-1.  ConMnents 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  Uie  comment  reading  room. 
FOR  FURTHER  INFORMAHON  CONTACT:  Dr. 
Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS.  4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231. 
(301)  734-7727. 

8UPPl£MENTARY  INFORMATKM: 

Background 

Bovine  tuberculosis  (referred  to  below 
as  tuberculosis)  is  a  serious 
communicable  disease  of  cattle,  bison, 
and  other  species,  including  humans, 
caused  by  Mycobacterium  bovis. 
Tuberculosis  causes  weight  loss,  general 
debilitation,  and  sometimes  death.  The 
regulations  at  9  CFR  part  SO,  "Animals 
Destroyed  Because  of  Tuberculosis"  (the 
regulations),  administered  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  (the  Department),  provide 
for  payment  of  Federal  indemnity  to 
owners  of  certain  cattle,  bison,  cervids, 
and  swine  destroyed  because  of 
tuberculosis. 

As  part  of  the  program  to  control  and 
eradicate  tuberculosis  in  livestock,  the 
payment  of  indemnity  is  intended  to 
provide  owners  with  an  incentive  for 
promptly  destroying  cattle,  bison,  and 
cervids  that  are  affected  with  or  exposed 
to  tuberculosis  and,  in  limited  cases, 
swine  that  are  exposed  to  tuberculosis. 
Because  the  continued  presence  of 
tuberculosis  in  a  herd  seriously 
threatens  the  health  of  other  animals  in 
that  herd  and  possibly  other  herds,  the 
prompt  destruction  of  tuberculosis- 
affected  and  -exposed  animals  is  critical 
if  tuberculosis  eradication  efforts  in  the 
United  States  are  to  succeed. 

As  set  forth  in  §  50.4  of  the 
regulations,  cattle,  bison,  and  cervids 
are  classified  as  afiiected  with 
tuberculosis  on  the  basis  of  an 
intradermal  tuberculin  test  applied  by  a 
Federal,  State,  or  an  accredited 
veterinarian,  or  by  other  diagnostic 
procedure  approved  in  advance  by  the 
Administrator  of  APHIS.  Cattle,  bison, 
and  cervids  are  classified  as  exposed  to 
tubennilosis  when  such  cattle,  bison, 
and  cervids  (1)  are  part  of  a  known 
affected  herd,  or  (2)  are  found  to  have 
moved  from  an  affected  herd  before  the 
time  infection  was  disclosed  in  the  herd 
and  after  the  time  the  herd  had 
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apparently  become  affected,  or  (3)  are 
found  to  have  been  exposed  by  virtue  of 
nursing  an  affected  dam. 

For  affected  cattle,  bison,  and  cervids 
eligible  for  indemnity,  the  regulations 
provide  for  Federal  help  in  paying  a 
portion  of  the  expenses  incurred  by 
owners  in  transporting  the  animals  to 
the  point  of  disposal,  and  disposing  of 
the  animals  (see  §  50.8).  However,  there 
are  no  similar  provisions  for  paying  a 
portion  of  the  expenses  of  transporting 
tuberculosis-exposed  cattle,  bison,  and 
cervids  to  slaugbter  or  to  the  point 
where  disposal  will  take  place,  or 
disposing  of  these  animals. 

When  the  provisions  concerning  . 
payment  of  expenses  for  transporting 
and  disposing  of  affected  animals  were 
added  to  the  regiilations  in  1980,  it  was 
done  because  many  slaughtering 
establishments  were  refusing  to  accept 
affected  animals,  and  the  anifniila  often 
had  to  be  shipped  long  distances  to 
slaughtering  plants  that  would  accept 
them,  or  had  to  be  disposed  of  by  otber 
means,  such  as  by  burial,  incineration, 
or  rendering.  The  refusal  to  take  affected 
animals  was  due,  at  least  in  part,  to  the 
requirement  that  meat  taken  from 
affected  animals  and  intended  for 
consumption  be  cooked,  for  public 
health  reasons,  thereby  increasing 
slaughtering  costs  and  reducing  the 
value  of  the  meat.  Most  slaughtering 
establishments  continued  to  accept 
tuberculosis-exposed  animals,  however, 
because  meat  from  a  tuberculosis- 
exposed  animal  may  be  used  without 
restriction  if  the  animal  is  found  fr«e  of 
tuberculosis  upon  inspection  at 
slaughter. 

Today,  however,  the  incidence  of 
tuberculosis  in  the  United  States  has 
declined  markedly.  As  we  approach 
eradication,  far  fiawer  animals,  either 
affected  with  or  exposed  to  tuberculosis, 
are  moving  to  slaughter.  Many 
slaughtering  establishments  are  not 
willing  to  take  even  tuberculosis- 
exposed  animals.  Consequently. 
tuberculosis-exposed"animals  must 
sometimes  be  shipped  long  distances  to 
slaughtering  plants  that  will  accept 
them.  In  such  cases,  rather  than  pay  for 
such  long-distance  shipping,  some 
owners  opt  to  keep  the  exposed  animals 
in  their  herd  until  testing  reveals  them 
to  be  either  bee  of  tuberculosis  or 
affected  with  tuberculosis,  or  elect  not 
to  depopulate  an  affected  herd.  This 
"wait  and  see"  approach  provides 
opportimity  for  the  disease  to  progress 
and  spread,  particularly  in  henls  Siat 
have  received  an  animal  subsequently 
identified  as  tuberculosis-exposed. 

It  is  possible  that,  if  the  number  of 
slaughtering  establishments  willing  to 
take  exposed  animals  declines  further. 


some  owners  of  exposed  animals  may 
need  to  find  other  means  of  disposal. 
And  whereas  slaughtering 
establishments  generally  pay  some 
salvage  value  for  the  meat  firom  exposed 
animals,  owners  having  to  dispose  of 
their  animals  by  other  means  would 
have  to  pay  all  costs  fat  that  disposal 
and  could  expect  no  salvage  value  from 
their  animals.  Under  these 
circumstances,  owners  might  choose  to 
keep  exposed  «nin)<»l|8  in  the  herd, 
thereby  impeding  tuberculosis 
eradication  efforts  in  the  United  States. 
Therefore,  we  are  amending  §  50.8  to 
allow  the  Department  to  pay  herd 
owners  some  of  their  expenses 
associated  .with  transporting 
tuberculosis-exposed  cattle,  bison,  and 
cervids  to  slaughter  or  to  the  point 
where  disposal  will  take  place,  and 
disposing  of  the  animals.  We  believe 
this  action  is  necessary  to  ensine 
continued  progress  toward  eradicating 
tuberculosis  in  the  United  States. 
Specifically,  the  regulations,  as 
amended,  will  allow  the  Department  to 
pay  herd  owners  one-half  the  expenses 
of  transporting  tuberculosis-exposed 
cattle,  bison,  and  cervids  to  slaughter  or 
to  the  point  where  disposal  will  take 
place,  and  disposing  of  the  animals, 
provided  that  the  Department  may  pay 
more  than  one-half  of  the  expenses 
when  the  Administrator  of  APHIS 
determines  that  doing  so  will  contribute 
to  the  tuberculosis  eradication  program. 
The  APHIS  Veterinarian  in  Ch^e  for 
the  State  in  which  the  animals  reside 
must  approve  the  payment  in  advance 
in  writing.  For  reimbursement  to  be 
made,  the  owner  of  the  animals  must 
present  the  APHIS  Veterinarian  in 
Charge  with  a  copy  of  either  a  receipt 
for  expenses  paid  or  a  bill  for  services 
rendered.  Any  bill  for  services  rendered 
by  the  owner  may  not  be  greater  than 
the  normal  fee  charged  by  commercial 
haulers  or  renderers  for  similar  services. 

Section  50.8  has  contained 
provisions,  applicable  to  ovraers  of 
tuberculosis-affected  animals,  requiring 
(1)  that  claims  for  payment  of 
transportation  or  disposal  expenses  be 
made  on  forms  furnished  by  APHIS,  (2) 
that  the  forms  be  signed  by  an  APHIS  or 
State  representative,  or  jointly  by  them, 
and  (3)  that  the  owner  of  the  animals 
also  sign  the  forms  certifying  acceptance 
of  the  amount  claimed.  APHIS  will  no 
longer  require  use  of  special  claims 
forms  for  payment  of  expenses  for 
disposal  or  transportation  of 
tuberculosis-affected  animals.  Rather, 
the  owner  will  be  asked  simply  to 
document  those  expenses  by  submitting 
to  the  Veterinarian  in  Charge  a  copy  of 
either  a  receipt  for  expenses  paid  or  a 
bill  for  services  rendered.  Therefore,  we 


are  amending  §  50.8  to  remove  the 
provisions  concerning  forms  for 
pajrment  of  expenses  for  disposal  or 
transportation  of  tuberculosis-affected 
animals.  Instead,  §  50.8  will  require 
owners  of  affected  animals  to  present 
the  APHIS  Veterinarian  in  Charge  with, 
a  copy  of  either  a  receipt  for  expenses 
paid  or  a  bill  for  services  rendered. 

We  are  also  amending  §  50.8  to  allow 
the  Department  to  pay  herd  ovtmers 
more  than  one-half  of  the  expenses  fo; 
transporting  tuberculosis-affected  cattle, 
bison,  and  cervids  to  slaugbter  or  to  the 
point  where  disposal  will  take  place, 
and  disposing  of  the  animals,  when  the 
Administrator  of  APHIS  determines  that 
doing  so  will  contribute  to  the 
tuberculosis  eradication  program. 

Finally,  we  are  amendmg  §50.8  to 
remove  the  provision  that  the 
Department  will  not  pay  any  portion  of 
expenses  of  transporting  or  disposing  of 
affected  animals  when  the 
transportation  or  disposal  is  provided 
by  the  owner  of  the  affected  animals. 
This  no  longer  appears  to  be  a  necessary 
prohibition  because  owners  can  often 
provide  transportation  and  carry  out 
disposal  for  less  money  than  they  would 
have  to  pay  someone  ebe  to  do  it 

Immediate  Actf  on 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  public  comment 
Inunediate  action  is  necessary  to 
facilitate  the  prompt  removal  and 
destruction  of  tuberculosis-exposed 
animals  from  U.S.  livestock  herds.  Of 
particular  concern  at  this  time  is  the 
prompt  removal  and  destruction  of 
tuberculosis-exposed  cattle  on  the 
Island  of  Molokai,  in  Hawaii,  where 
tuberculosis  was  recently  confirmed  in 
one  herd  of  cattle.  Because  wildlife  on 
this  small  island  intermingles  with  the 
cattle,  the  cattle  must  be  removed  as 
quickly  as  possible  to  minimize  the  risk 
that  tuberculosis  will  be  spread  both  to 
wildlife  and  to  cattle,  in  neighboring 
herds.  Outlets  for  tuberculosis-exposed 
animals  in  Hawaii  are  very  limited  and, 
for  animals  that  have  not  yet  reached 
market  weight,  nonexistent.  About  160 
animals  in  the  affected  herd  on  Molokai 
have  not  reached  market  weight  and 
must  be  transported  to  the  U.S. 
mainland  for  slaughter  at  considerable 
expense  to  the  owner.  This  interim  rule 
is  necessary  to  assist  the  owner  with 
transportation  costs  so  that  the  cattle 
can  be  promptly  removed  from  the 
island  to  minimize  the  potential  spread 
of  tubercidosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
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are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  eflbctive  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  RegistCT.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  conunents. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

This  interim  rule  amends  the    ' 
regulations  concerning  animals 
destroyed  because  of  tuberculosis  to 
allow  the  Department  to  pay  herd 
owners  one  half  of  their  expenses  for 
transporting  tuberculosis-exposed 
animals  to  slaughter  or  to  the  point  of 
disposal,  and  for  disposing  of  the 
animals.  It  also  allows  the  Department 
to  pay  more  than  one  half  of  the 
expenses  for  transporting  and  disposing 
of  tuberculosis-affected  or  tuberculosis- 
exposed  animals,  when  the 
Adnunistrator  of  APHIS  determines  that 
doing  so  will  contribute  to  the 
tuberculosis  eradication  program  in  the 
United  States,  and  allows  herd  owners 
to  be  reimbuirsed  for  one  half  of  their 
expenses  for  transporting  or  disposing 
of  exposed  or  affected  animals  when  the 
transportation  or  disposal  is  provided 
by  the  owner  of  the  animals. 

The  U.S.  livestock  industry  relies  on 
healthy  animals  for  its  economic  well 
being.  The  well  being  of  the  overall  U.S. 
economy  depends,  in  turn,  on  a  healthy 
livestock  industry.  The  industry's  role 
in  the  economy  is  significant.  For 
example,  the  total  value  of  U.S. 
livestock  output  in  1991  was  $66.6 
billion,  about  half  of  the  value  of  all 
agricultural  pnxluction  in  the  United 
States  that  year.  The  value  of  live 
animal  exports  and  exports  of  meat 
products  totalled  $4.3  billion  in  1991, 
equivalent  to  10  percent  of  the  value  of 
all  U.S.  agricultural  exports  that  year.  In 
1996,  there  were  1,194,390  U.S. 
operations  wnth  cattle  and  calves,  and 
the  inventory  of  cattle  and  calves  at  the 
end  of  that  year  stood  at  101.2  million 
head.  The  value  of  cattle  and  calves  in 
the  United  States  in  1996  was  more  than 
$52  billion. 

Recent  studies  on  the  economic 
impact  of  a  tuberculosis  epidemic  in 


U.S.  livestock  are  not  available. 
However,  an  earlier  study  indicates  that 
the  impact  would  be  significant.  A 
comprehensive  computer  model 
developed  by  Canada  in  1979  indicates 
that,  if  the  tuberculosis  eradication 
program  were  discontinued,  annual 
losses  in  the  Unit^  States  would 
amount  to  over  $1  billion.  Another 
study,  conducted  in  1972,  concluded 
that  the  benefits  of  the  tuberculosis 
eradication  program  exceeded  costs  by  a 
3.64  to  1  margin. 

APHIS'S  costs  for  administering  this 
interim  rule  are  not  expected  to  exceed 
$67,500  aimually,  based  on  the 
following:  We  estimate  that  the  average 
cost  of  transporting  a  tuberculosis- 
exposed  animal  to  slaughter  would  be 
$50.  In  most  cases,  APHIS  would  pay 
one  half  of  that  cost,  or  $25.  We  estimate 
that  approximately  2,000  tuberculosis- 
exposed  cattle,  bison,  and  cervids  may 
be  moved  to  slaughter  or  other  point  of 
disposal  during  the  first  year  after  this 
rule  is  effective,  and  that  we  would  pay 
approximately  $25  each  toward 
transportation  for  three  quarters  of 
them,  and  an  average  of  $50  each  for 
one  quarter  of  them.  Costs  would  be 
lower  in  succeeding  years  as  the 
prevalence  of  tuberculosis  declines  in 
the  United  States. 

Although  the  benefits  of  this  interim 
rule  (i.e.,  enhanced  values  for  U.S. 
livestock,  particularly  in  export 
markets)  are  difficult  to  quantify,  those 
benefits  should  certainly  exceed  the  cost 
of  the  program. 

The  2,000  tuberculosis-exposed 
animals  that  we  estimate  might  be 
moved  to  slaughter  or  other  disposal 
during  the  first  ye£U'  of  this  program 
represent  about  20  different  herds. 
About  4  of  these  herds,  with  200-400 
animals  each,  may  be  depopulated.  The 
remainder  of  the  herds  are  expected  to 
send  only  a  few  animals  each  to 
slaughter.  We  estimate  that  no  more 
than  15  of  the  herds  are  owned  by 
entities  that  would  be  considered 
"small"  under  criteria  (fewer  than  200 
cattle  each)  established  by  the  Small 
Business  Administration. 

Under  these  circumstances,  the 
Administrator  of  APHIS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordfeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Fart  50 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

Accordingfy,  9  CFR  part  50  is 
amended  as  follows: 

PART  50— ANIMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Antbority:  21  U.S.C.  111-113, 114, 114a. 
114a-l,  120, 121, 125,  and  134b;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  Section  50.8  is  revised  to  read  as 
follows: 

f50.A    Payment  of  expenses  for 
transporting  and  disposing  of  aflected  and 
exposed  animals. 

The  Department  may  pay,  when 
approved  in  advance  in  writing  by  the 
Veterinarian  in  Charge,  one  half  the 
expenses  of  transporting  affected  or 
exposed  cattle,  bison,  and  cervids  to 
slaughter  or  to  the  point  where  disposal 
will  take  place,  and  one  half  the 
expenses  of  destroying,  burying, 
incinerating,  tendering,  or  otherwise 
disposing  of  affected  or  exposed  cattle, 
bison,  and  cervids;  Provided  that,  the 
Department  may  pay  more  than  one-half 
of  the  expenses  when  the  Administrator 
determines  that  doing  so  will  contribute 
to  the  tuberculosis  eradication  program. 
For  reimbursement  to  be  made,  the 
owner  of  the  animals  must  present  the 
Veterinarian  in  Charge  with  a  copy  of 
either  a  receipt  for  expenses  paid  or  a 
bill  for  services  rendered.  Any  bill  for 
services  rendered  by  the  owner  must  not 
be  greater  than  the  normal  fee  for 
similar  services  provided  by  a 
conuneicial  hauler  or  renderer. 
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Done  in  Washington.  DC.  this  17th  day  of 
September  1997. 

Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-25214  Filed  9-22-97;  8:45  am) 
aajjNQ  oooc  mi^-m-p  * 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12CFRPam402 
RIN  3055-AA06 

Rale— Ing  Information 

AGENCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTION:  Final  rule. 


r:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation), 
through  the  Corporation  Board  (Board), 
i&ues  a  final  rule  amending  its 
regulations  governing  the  release  of 
information.  The  objective  of  this  action 
is  to  conform  applicable  Corpcnation 
regulations  to  the  requirements  of  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  as  amended  by  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (1996 
Amendments).  Pub.  L.  104-231,  and  to 
clarify  the  address  of  the  official  who 
receives  FOIA  requests  for  records. 
BTECnVE  BATE:  October  2, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dorothy  L.  Nichols,  General  Counsel. 
Farm  Credit  System  Insurance 
Corporation,  McLean,  VA  22102, 1703} 
883-4211.  TDD  (703)  883-4444. 
SUf>l>La»ITARY  MFORMATKM:  Through 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996,  Congress 
amended  the  FOIA  to  address,  among 
other  things,  the  timing  of  agency 
responses  to  FOIA  requests.  The  FOIA 
was  amended  to  increase  the  time  limit 
for  agency  responses  from  10  to  20 
working  days.  Another  time-related 
amendment  requires  agencies  to 
promulgate  regulations  under  which 
requests  for  expedited  processing  will 
be  considered  and  to  grant  such  requests 
upon  a  showing  of  a  compelling  need. 
These  amendments  are  effective  October 
2. 1997. 

In  response  to  the  amendment  of  the 
FOIA.  the  Corporation  is  amending  its 
regulations  at  part  1402,  subpart  B,  as  a 
final  rule.  The  amendments  to  part 
1402,  subpart  B,  reflect  the  requirements 
of  the  FOIA,  as  amended,  and  are  not 
interpretative.  The  1996  Amendments 
provide  Federal  agencies  with  no 
discretion  and  require  the  time-related 
amendments  to  be  e£Csctive  on  October 


2, 1997.  Moreover,  the  regulations  that 
the  Corporation  adopts  to  implement 
the  1996  Amendments  and  to  clarify  the 
address  of  the  Freedom  of  Information 
Officer  are  ministerial,  minor,  technical, 
and  noncontroversial.  For  these  reasons, 
the  Corporation  finds  good  cause  to 
determine  that  public  notice  and 
comment  for  this  regulation  are 
unnecessary,  impractical,  and  contrary 
to  the  public  interest,  pursuant  to  the 
Administrative  Procediue  Act.  5  U.S.C. 
553(a)(3)(B). 

Sections  1402.13  and  1402.14  (a)  and 
(d)  are  amended  to  reflect  that,  effective 
October  2, 1997,  the  Corporation  will 
have  20  days  within  which  to  respond 
to  FOIA  requests  for  records. 

Section  1402.13  is  also  amended  to 
provide  that  FOIA  requests  for  records 
should  be  addressed  to  the  Freedom  of 
Information  Officer,  Farm  Credit  System 
Insurance  Corporation,  1501  Farm 
Credit  Drive,  McLean,  VA  22102. 

Finally,  the  Corporation  has  added 
new  §  1402.14(e)  to  address  the  new 
requirement  that  the  Corporation 
promulgate  regulations  concerning  the 
granting  of  a  request  for  expedited 
processing  of  a  FOIA  request  upon  a 
requester's  showing  of  a  compelling 
need  for  the  information.  The  new 
regulation  requires  tiie  Freedom  of 
Information  Officer  to  notify  a  requester 
within  10  calendar  days  after  receipt  of 
such  a  request  whether  the  Corporation 
granted  expedited  processing  and,  if  so, 
to  process  the  request  as  soon  as 
practicable.  The  r^ulation  defines 
"compelling  need"  to  mean  that  a 
failure  to  obtain  the  requested  records 
on  an  expedited  basis  could  reasonably 
be  expected  to  pose  an  imminent  threat 
to  the  life  or  physical  safefy  of  an 
individual,  or,  with  respect  to  a  request 
made  by  a  person  primarily  engaged  in 
disseminating  information,  that  there  is 
an  urgency  to  inform  the  public 
concerning  actual  or  alleged  Federal 
Government  activity.  The  regulation 
further  provides  that  a  requester 
demonstrate  a  compelling  need  by  a 
statement  certified  by  the  requester  to  be 
true  and  correct  to  the  best  of  such 
person's  knowledge  and  belief.  The 
procedures  for  expedited  processing 
apply  to  both  requests  for  information 
and  to  administrative  appeals. 

The  remaining  provisions  of  the  1996 
Amendments  to  the  FOIA  do  not  require 
amendment  of  the  Corporation's 
regulations  governing  the  release  of 
information  at  part  1402. 

List  of  Subiects  in  12  CFR  Part  1402 

Courts,  Freedom  of  infoimation. 
Government  employees. 

For  the  reasons  stated  in  the 
preamble,  part  1402  of  chapter  XIV.  tiUe 


12  of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  1402— RELEASING 
INFORMATION 

1.  The  authority  citation  for  part  1402 
is  revised  to  read  as  follows: 

Authority:  Seo.  5.58.  5.59  of  the  Farm  ' 
Credit  Act  (12  U.S.C.  2277a-7.  2277a-a);  5 
U.S.C  552;  52  FR  10012;  E.O.  12800,  52  FR 
23781.  3  CFR,  1987  Comp.,  p.  235. 

SubfMft  B— Availability  of  Records  of 
Vhm  Farm  Cradit  System  Insurancs 
Corporation 

2.  Section  1402.13  is  revised  to  read 
as  follows: 


11402.13    Request  for  I 

Requests  for  records  shall  be  in 
writing  and  addressed  to  the  attention  of 
the  Freedom  of  Information  Officer, 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102.  A 
request  improperly  addressed  will  be 
deemed  not  to  have  been  received  for 
purposes  of  the  20-day  time  period  set. 
forth  in  §  1402.14(a)  of  this  part  until  it 
is  received,  or  would  have  been 
received,  by  the  Freedom  of  Information 
Officer  with  the  exercise  of  due 
diligence  by  Corporation  personnel. 
Reconis  requested  in  conformance  with 
this  stibpart  and  which  are  not  exempt 
records  may  be  received  in  person  or  by 
mail  as  specified  in  the  request.  Records 
to  be  received  in  person  will  be 
available  for  inspection  or  copying 
during  business  hours  on  a  regular 
business  day  in  the  offices  of  the  Farm 
Credit  System  Insurance  Corporation, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102. 

3.  Section  1402.14  is  amended  by 
revising  paragraphs  (a)  and  (d)  and 
adding  paragraph  (e)  to  read  as  follows: 

f  1402.14 


(a)  Within  20  days  (excluding 
Saturdays.  Sundays,  and  legal  public 
holidajrs).  or  any  extensions  thereof  as 
provided  in  paragraph  (d)  of  this 
section,  of  the  receipt  of  a  request  by  die 
Freedom  c^  Information  Officer,  the 
Freedom  of  Information  Officer  shall 
determine  whether  to  comply  with  or 
deny  such  a  request  and  transmit  a 
wrritten  notice  thoreof  to  the  requester. 

(d)  In  "unusual  circumstances,"  the 
20-day  time  limit  prescribed  in 
paragraphs  (a)  and  (c)  of  this  section,  or 
both,  may  be  extended  by  the  Freedom 
of  Information  Officer  or,  in  the  case  of 
an  appeal,  by  the  General  Counsel, 
provided  that  the  total  of  all  extensions 
does  not  exceed  10  days  (excluding 
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Saturdays,  Sundays,  and  legal  public 
holidays).  Extensions  shall  be  made  by 
written  notice  to  the  requester  setting 
forth  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched.  As  used  in 
this  paragraph,  "unusual 
circumstances"  means,  but  only  to  the 
extent  reasonably  necessary  to  the 
proper  processing  of  the  request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  facilities  or 
other  establishments  that  are  separate 
from  the  office  processing  the  request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amotmt  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more  ' 
components  of  the  agency  having  a 
substantial  subject  matter  interest 
therein. 

(e)  A  requester  may  obtain,  upon 
request,  expedited  processing  of  a 
request  for  records  when  the  requester 
demonstrates  a  "compelling  need"  for 
the  information.  The  Freedom  of 
Information  Officer  will  notify  the 
requester  within  10  calendar  days  after 
receipt  of  such  a  request  whether  the 
Corporation  granted  expedited 
processing.  If  expedited  processing  was 
granted,  the  request  will  be  processed  as 
soon  as  practicable. 

(1)  For  the  purposes  of  this  paragraph, 
"compelling  need"  means: 

(i)  That  a  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
inuninent  threat  to  the  life  or  physical 
safety  of  an  individual:  or 

(ii)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 

(2)  A  requester  shall  demonstrate  a 
compelling  need  by  a  statement  certified 
by  the  requester  to  be  true  and  correct 

to  the  best  of  such  person's  knowledge 
and  belief. 

(3)  The  procedures  of  this  paragraph 
(e)  for  expedited  processing  apply  to 
both  requests  for  information  and  to 
administrative  appeals. 

Dated:  September  17, 1997. 
Floyd  FUIiUb. 

Secretary,  Farm  Credit  System  Insurance 
Corporation  Board. 

(PR  Doc.  97-25237  Filed  9-22-97;  8:45  un| 
MJJNO  OO0C  tno^-r 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 
(T.D.  97-80J 
RIN  1515-AC22 

Import  Restrictions  Imposed  on 
Archaeological  Artifacts  From  Mali 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  the 
imposition  of  import  restrictions  on 
culturally  significant  archaeological 
artifacts  from  the  region  of  the  Niger 
River  Valley  of  Mali  and  the  Bandiagara 
Escarpment  (Clifi),  Mali.  These 
restrictions  are  being  imposed  pursuant 
to  an  agreement  between  the  United 
States  and  Mali  that  has  been  entered 
into  under  the  authority  of  the 
Convention  on  Cultural  Property 
Implementation  Act  in  accordance  with 
the  United  Nations  Educational, 
Scientific  and  Cultural  Organization 
(UNESCO)  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Qvvnership  of  Cultiual  Property.  The 
document  also  contains  the  Designated 
List  of  Archaeological  Material  that 
describes  the  articles  to  which  the 
restrictions  apply.  These  import 
restrictions  imposed  pursuant  to  the 
bilateral  agreement  between  the  United 
States  and  Mali  continue  the  import 
restrictions  that  were  imposed  on  an 
emergency  basis  in  1993/ Accordingly, 
this  document  amends  the  Customs 
Regtilations  by  removing  Mali  from  the 
listing  of  coimtries  for  which  emergency 
actions  im{>osed  the  import  restrictions 
and  adding  Mali  to  the  list  of  countries 
for  which  an  agreement  has  been 
entered  into  for  imposing  import 
restrictions. 

EFFECTIVE  DATE:  September  23. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
(Legal  Aspects)  Donnette  Rimmer, 
Intellectual  Property  Rights  Branch 
(202)  482-6960;  (Operational  Aspects) 
Joan  E.  Sebanaler,  Trade  Operations 
(202) 927-0402: 

SUPPLBiBrTARY  INFORMATION: 

Background 

The  value  of  culttual  property, 
whether  archaeological  or  ethnological 
in  nature,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's 
origin,  history,  and  traditional  setting. 


The  importance  and  popularity  of  such 
items  regrettably  makes  them  targets  of 
theft,  encourages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

Tne  U.S.  shares  in  the  international 
condfem  for  the  need  to  protect 
endangered  cultural  property.  The 
appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countries  where  there  has  been  pillage 
has,  on  occasion,  strained  our  foreign 
and  cultural  relations.  This  situation, 
combined  with  the  concerns  of 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  It  became 
apptarent  that  it  was  in  the  national 
interest  for  the  U.S.  to  join  with  other 
countries  to  control  illegal  trafficking  of 
such  articles  in  international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of^ 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 
"Convention  on  Cultural  Property 
Implementation  Act"  (Pub.L.  97-446, 19 
U.S.C.  2601  ef  seq.)  ("the  Act").  This 
was  done  to  promote  U.S.  leadership  in 
achieving  greater  international 
cooperation  towards  preserving  cultural 
treasures  that  are  of  importance  not  only 
to  the  nations  whence  they  originate, 
but  also  to  greater  international 
understanding  of  mankind's  common 
heritage.  The  U.S.  is.  to  date,  the  only 
major  art  importing  country  to 
implement  the  1970  Convention. 

During  the  past  several  years,  import 
restrictions  have  been  imposed  on  an 
emergency  basis  on  archaeological  and 
ethnological  artifacts  of  a  number  of 
signatory  nations  as  a  result  of  requests 
for  protection  received  &t>m  those 
nations  as  well  as  pursuant  to  bilateral 
agreements  between  the  United  States 
and  other  countries. 

Mali  has  been  one  of  the  countries 
whose  archaeological  material  has  been 
afforded  emergency  protection.  In  T.D. 
93-74,  §  12.104g(b),  Customs 
Regulations,  (19  CFR  §  12.104g(b))  was 
amended  to  reflect  that  archaeological 
material  from  the  region  of  the  Niger 
River  Valley  in  Mali  and  the  Bandiagara 
Escarpment  (CliS)  in  Mali  forming  part 
of  the  remains  of  the  ancient  sub-Sahara 
culture  received  import  protection 
under  the  emergency  protection         • 
provisions  of  the  Act. 

Import  restrictions  are  now  being 
imposed  on  these  same  archaeological 
artifacts  frt)m  Mali  as  the  result  of  a 
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bilateral  agreement  entered  into 
between  the  United  States  and  Mali. 
This  agreement  was  entered  into  on 
September  19,  1997,  pursuant  to  the 
provisions  of  19  U.S.C.  2602.  Protection 
of  the  archaeological  material  from  the 
region  of  the  Niger  Vl^ei  Valley  in  Mali 
and  the  Bandiagara  Escarpment  (Clifi)  in 
Mali  previously  reflected  in  §  12.104g(b) 
will  be  continued  through  the  bilateral 
agreement  without  interruption. 
Accordingly,  §  12.104g(a)  of  the 
Customs  Regulations  is  being  amended 
to  indicate  that  restrictions  have  been 
imposed  pursuant  to  the  agreement 
between  die  United  States  and  Mali  and 
the  emergency  import  restrictions  on 
certain  archaeological  material  from 
Mali  is  being  removed  from  12.104g(b) 
as  those  restrictions  are  now 
encompassed  in  §  12.104g(a). 

Material  and  Sites  Encompassed  in 
Import  Restrictions 

In  reaching  the  decision  to 
recommend  that  negotiations  for  an 
agreement  with  Mali  should  be 
undertaken  to  continue  the  imposition 
of  import  restrictions  on  certain 
archaeological  material  from  Mali,  the 
Deputy  Director  of  the  United  States 
Information  Agency  made  a 
determination  that  the  cultural      ' 
patrimony  of  Mali  continues  to  be  in 
jeopardy  from  pillage  of  irreplaceable 
materials  representing  Mali  heritage  and 
that  the  pillage  is  endemic  and 
substantially  documented  with  respect 
to  sites  in  the  region  of  the  Niger  River 
Valley  and  the  Bandiagara  Escarpment 
(Cliff)  of  Mali.  The  Deputy  Director.    ' 
listed  the  following  archaeological 
material  from  the  following  sites  as 
those  that  are  in  need  of  protection. 

Material 

Archaeological  material  from  sites  in 
the  region  of  the  Niger  River  Valley  and 
the  Bandiagara  Escarpment  (Cliff),  Mali, 
dating  from  approximately  the  Neolithic 
period  to  approximately  the  18th 
century,  identifiable  by  unique  stylistic 
features,  by  medium,  and  whoe 
possible,  by  historic  and  cultural 
context.  This  archaeological  material 
includes,  but  is  not  limited  to:  terra 
cotta  statues  depicting  anthropomorphic 
and  zoomorphic  figures  and  terra  cotta 
common  vessels;  copper  and  copper 
alloy  materials,  such  as  bronze,  firom 
which  have  been  produced  figurines 
and  other  objects  such  as  pendants, 
finger  bells,  bells  and  bracelets;  iron 
figures;  and  glass  beads.  Other 
archaeological  material  is  identifiable  as 
coming  from  the  Tellem  burial  caves  of 
the  Bandiagara  Escarpment  (Cliff)  and 
includes,  but  is  not  limited  to:  iron 
headrests;  rings;  bracelets;  hairpins; 


fingerbells;  bronze  pendants;  carved 
wood  anthropomorphic  and  zoomorphic 
figures;  carved  wood  headrests;  wood 
bowls,  spoons,  hoes,  axes,  bows,  arrows 
quivers,  flutes,  harps  and  drums;  leather 
sandals,  boots,  knife-sheaths  and  plaited 
bracelets;  ritual  and  utilitarian  pottery, 
three/four-footed  ceramic  bowls;  textiles 
of  cotton  and  wool  that  are  the  remnants 
of  tunics  and  coifs,  blankets,  skirts; 
organic  fiber  bom  which  belts  were 
made;  glass  beads;  stone  (camelian) 
beads;  and  stone  (quartz)  Up  plugs. 

Sites 

Sites  include,  but  are  not  limited  to: 
Djenne  and  Guimbala  of  the  Inland 
Niger  Delta;  Bougouni  of  the  Upper         * 
Valley  of  the  Niger  River,  and  the 
Bandiagara  Escarpment  (Cliff);  and  are 
recognized  to  be  of  high  cultural 
significance.  These  sites  represent  a 
continuum  of  civilizations  from  the 
Neolithic  period  to  thf  colonial 
occupation  of  the  lath  century,  and 
lend  an  archaeological  significance  to 
the  region. 

Designated  List 

The  bilateral  agreement  between  Mali 
and  the  United  States  covers  the 
material  set  forth  in  a  Designated  List  of 
Archaeological  Material  from  the  Region 
of  the  Niger  River  Valley,  Mali  and  the 
Bandiagara  Escarpment  (Cliff),  Mali, 
which  is  set  forth  below.  Importation  of 
articles  on  this  list  is  restricted  unless 
the  articles  are  accompanied  by 
documentation  certifying  that  the 
material  left  Mali  legally  and  not  in 
violation  of  the  export  laws  of  Mali. 

Archaeological  Material  From  the 
Region  of  the  Niger  River  Valley,  Mali 
and  the  Bandiagara  Escarpment  (CliCDt 
Mali 

The  foUowing  categories  of  material 
are  restricted  from  importation  into  the 
U.S.  unless  accompanied  by  a  verifiable 
export  certificate  issued  by  the 
Government  of  Mali — archaeological 
material  from  the  Region  of  the  Niger 
River  Valley.  Mali  and  the  Bandiagara 
Escarpment  (Cliff),  Mali,  that  includes, 
but  is  not  limited  to,  the  categories 
listed  below.  As  this  region  is  further 
excavated,  other  types  of  material  may 
be  found  and  added  to  an  amended  list. 
The  following  list  is  representative  only. 
Any  dimensions  are  approximate. 

/.  Ceramics/Terra  Cotta/Fired  Clay 

Types  of  ceramic  forms  (stylistically 
known  as  Djeime-jeno  or  Jenne, 
Bankoni,  Guimbala,  Bambara,  Bougouni 
and  other  stylistic  labels)  that  are 
known  to  come  from  the  region  include, 
but  are  not  limited  to: 
A.  Figures/Statues. 


1.  Anthropomorphic  figures,  often 
^  incised,  impressed  and  with  added 

motifs,  such  as  scarification  marks 
and  serpentine  patterns  on  their 
bodies,  often  depicting  horsnnen  or 
individuals  sitting,  squatting, 
kneeling,  embracing,  or  in  a 
position  of  repose,  arms  elongated 
the  length  of  the  body  or  crossed 
over  the  chest,  with  the  head  tipped 
backwards.  (H:  5-30  in.) 

2.  Zoomorphic  figures,  often  depicting 
a  snake  motif  on  statuettes  or  on  the 
belly  of  globular  vases.  Sometimes 
the  serptent  is  coiled  in  an 
independent  form.  A  horse  motif  is 
common,  but  is  usually  mounted. 
Includes  quadrupeds.  (H:  6-30  in.) 

B.  Common  Vessels. 

1.  Funerary  jars,  ocher  in  color,  often 
stamped  with  chevrons.  (H:  50  to  80 
cm.)  < 

2.  Globular  vases  often  stamped  with 
chevrons  and  serpentine  forms.  (H: 
under  10  in.) 

3.  Bottles  with  a  long  neck  and  a  belly 
that  is  either  globular  or 
streamlined.  Some  have  lids  shaped 
like  a  bird's  head. 

4.  Ritual  pottery  of  the  Tellem  culture, 
decorated  with  a  characteristic 
plaited  roulette. 

a.  Pot  made  on  a  convex  mold  built  ' 
up  by  coiling. 

b.  Hemispherical  pot  made  on  three  or 
four  legs  or  feet  resting  on  a  stand. 
(H:18cm.) 

5.  Kitchen  pottery  of  the  Tellem 
culture  with  the  paddle-and-anvil' ' 
technique  decorated  with 
impressions  from  woven  mats.  (H: 
20  cm.) 

n.  Leather 

Objects  of  leather  found  in  Tellem 
funerary  caves  of  the  Bandiagara 
Escarpment  include,  but  are  not  limited 
to: 

A.  Clothing. 

1.  Sandals  often  decorated  and 
furnished  with  a  leather  ankle 
protection.         ..^    " 

2.  Boots  profusely  pat&ted  with 
geometric  designs. 

3.  Plaited  bracelets. 

4.  Knife-sheaths. 

5.  Loinskin. 

6.  Bag. 

m.  Metal 

Objects  of  metal  from  the  region  of  the 
Niger  River  Valley  and  the  Bandiagara 
Escarpment  include  the  following 
components: 

A.  Copper  and  Copper  Alloy  (Such  as 
Bronze). 

1.  Figures/Statues. 

a.  Anthropomorphic  figures. 
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including  equestrian  figures  and 
kneeling  figiues.  (Some  are 
miniatures  no  taller  than  2  inches; 
others  range  from  6  to  30  inches), 
b.  Zoomorphic  figures,  such  as  the 
bull  and  the  snake. 

2.  Bells  (4-5  in.)  and  finger  bells  (2- 
3  in.). 

3.  Pendants,  known  to  depict  a  bull's 
head  or  a  snake.  (H:  2-4  in.) 

4.  Bracelets,  known  to  depict  a  snake 
(5-6  in.). 

5.  Bracelets,  known  to  be  shaped  as  a 
head  and  antelope  (3—4  in.). 

B.Iron. 

1.  Figiu^s/Statues. 

a.  Anthropomorphic  figures.  (H:  5-30 
in.) 

b.  Zoomorphic  figures,  sometimes 
representing  a  serpent.  (H:  5-30  in.) 

2.  Headrests  of  the  Tellem  culture. 

3.  Ring-bells  or  fingerbells  of  the 
Tellem  cultiue. 

4.  Bracelets  and  armlets  of  the  Tellem 
c\iltxu«. 

5.  Hairpins,  twisted  and  voluted,  of 
the  Tellem  culture. 

IV.  Stone 

Objects  of  stone  usually  foimd  in 
Tellem  funerary  caves  of  the  Bandiagara 
Escarpment  include,  but  are  not  limited 

tOi 

A.  Camelian  beads  (faceted). 

B.  Quartz  lip  plugs. 

v..  Glass  Beads 

Class  beads  have  been  recovered  in 
the  Tellem  funerary  caves  and  in 
archaeological  sites  in  the  region  of  the 
Niger  River  Valley. 

VI.  Textiles 

Textile  objects,  or  firagments  thereof, 
have  been  recovered  in  the  Tellem 
funerary  caves  of  the  Bandiagara 
Escarpment  and  include,  but  are  not 
limited  to: 

A.  Cotton. 

1.  Tunics. 

2.  Coi&. 

3.  Blankets. 

B.  Vegetable  Fiber. 

Skirts,  aprons  and  belts — made  of 
twisted  and  intricately  plaited 


vegetable  fiber. 
C.  Wool. 
Blankets. 

Vn.Wood 

Objects  of  wood  may  be  found 
archaeologically  (in  funerary  caves  of 
the  Tellem  or  Dogon  peoples  in  the 
Bandiagara  Escarpment,  for  example). 

Archaeological  Material  of  Wood 

Following  are  representative 
examples  of  wood  objects  usually  found 
archaeologically: 

A.  Figures/Statues. 

1.  Anthropomorphic  figures — usually 
with  abstract  body  and  arms  raised 
standing  on  a  platform,  sometimes 
kneeling.  (H:  10-24  in.) 

2.  Zoomorphic  figures — depicting 
horses  and  other  animals.  (H:  10-24 
in.) 

B.  Headrests. 

C.  Household  Utensils.  ^ 

1.  Bowls. 

2.  Spoons— carved  and  decorated. 

D.  Agricultural/Hunting  Implements. 

1.  Hoes  and  axes — with  either  a 
socketed  or  tanged  shafting  ivithout 
iron  blades. 

2.  Bows — with  a  notch  and  a  hole  at 
one  end  and  a  hole  at  the  other  with 
twisted,  untanned  leather  straps  for 
the  "string". 

3.  Arrows,  quivers. 

4.  Knife  sheaths. 

E.  Musical  Instruments. 

1.  Flutes  with  end  blown,  bi-toned. 

2.  Harps. 

3.  Drums. 

Inapplicability  df  Notice  and  Delayed 
ECEective  Date 

Because  the  amendment  to  the 
Customs  Regulations  contained  in  this 
dociunent  imposing  import  restrictions 
on  the  above-listed  Malian  cultural 
property  is  being  made  in  response  to  a 
bilateral  agreement  entered  into  in 
furtherance  of  the  foreign  a^irs 
interests  of  the  United  States,  pursuant 
to  section  553(a)(1)  of  the 
Administrative  Ptocedure  Act,  (5  U.S.C. 
553(a)(1)),  no  notice  of  proposed 
rulemaking  or  public  procedure  is 
necessary.  For  the  same  reason,  a 
delayed  effective  date  is  not  required. 


Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5    , 
U.S.C  601  et  seq.)  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  o(  5  U.S.C.  603  and 
604. 

Executive  Order  1^868 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.0. 12866. 

Drafting  Information 

The  principal  author  of  this  dociunent 
was  Keith  B.  Rudich,  Esq.,  Regulations 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspections. 
Imports,  Cultural  prop>erty. 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  part  12)  is 
amended  as  set  forth  below: 

PART  12— {AMENDED] 

1.  The  general  authority  and  specific 
authority  citation  for  part  12,  in  j>art, 
continue  to  read  as  follows: 

Aathority:  5  U.S.C  301, 19  U.S.C.  66, 1202 
(Gerneral  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  Sutes  (HTSUS)), 
1624: 


Sections  12.104  through  12.104i  also 
issued  under  19  U.S.C.  2612; 


2.  In  §  12.104g,  paragraph  (a)  the  list 
of  agreements  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  Parties  is 
amended  by  adding  Mali  in  appropriate 
alphabetical  order  as  follows: 

f12.104g    [Amandedl 


State 


Cultural  property 


T.D.  No. 


Archaeological  material  from  the  Niger  River  Valley  Region, 
Mali,  and  the  Bandiagara  Escarpment  (Cliff)  forming  part  of 
tfie  remains  of  the  sut>-Sahara  culture.. 


T.D.  97-80 
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3;rln  $  12.104(g),  paragraph  (b).  the  list 
of  emergency  actions  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  parties  is 
amended  by  removing  the  entry  for 
"Mali"  in  its  entirety. 
Sumiel  H.  Bulks. 
Acting  Commissioner  of  Customs. 

Dated:  September  12, 1997. 

John  P.  Simpaon, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  97-25342  Filed  9-19-97;  2:01  pm] 
BtUJNG  CODE  4$IO-<U-9 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service  Treasury  Decislofis 
19  CFR  Part  134 

[T.D.  97-79) 

Country  of  Origin  RAarking  Guidance 
for  Containers  of  Imported  Fruit  Juice 
Concentrate 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Policy  statement. 

SUMMARY:  The  purpose  of  this  document 
is  to  remind  the  public  of  the  existing 
Customs  Service's  interpretation  of  the 
application  of  the  country  of  origin 
marking  law  to  imported  fioiit  juice 
concentrate.  Customs  has  previously 
published  guidance  on  application  of 
the  marlung  law  to  imported  juice 
concentrate  in  Treasury  Decision  (TJ).) 
89-66.  In  recognition  of  the  fact  that 
accounting  for  all  minor  foreign  sources 
on  the  label  may  make  compliance  with 
the  marking  law  prohibitively 
expensive,  fi^it  juice  processors  have 
been  permitted  to  comply  with  marking 
requirements  by  "major  supplier 
marlung."  Customs  permits  "major 
supplier  marking"  as  an  acceptable 
method  of  compliance.  {Processors  may 
list  up  to  ten  countries  if  they  account   >■ 
for  at  least  75  percent  of  foreign 
concentrate  used.  Additionally,  the 
sources  listed  on  a  juice  container  must 
indicate  the  sources  actually  used  in 
that  lot,  not  the  sources  used  in  a 
representative  past  importing  period. 
The  full  name  of  the  country  of  origin 
must  be  used  unless  Customs  has 
authorized  abbreviations  which 
unmistakably  reflect  the  country  of 
origin  to  the  ultimate  purchaser. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cohen,  Special  Classification  and 
Marking  Branch  (202-482-6980). 


SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  19  U.S.C  1304. 
and  19  CFR  Part  134,  Customs  ensures 
diat  imported  fiuit  juice  concentrate 
entering  the  U.S.  in  large  containers, 
e.g.,  tanker  cars  and  multi-gallon  drums, 
is  properly  marked  to  show  country  of 
origin.  However,  the  country  of  origin    • 
marking  requirements  set  forth  in  this 
document  are  those  p>ertaining  to 
labeling  that  must  appear  on  packages  of 
concentrated  or  reconstituted  fruit  juice 
containing  imported  concentrate  that 
reach  ultimate  purchasers.  The  purpose 
of  this  docimient  is  to  remind  the  public 
of  these  requirements. 

Customs  Service  Decision  (C.S.D.)  85- 
47  (Headquarters  Ruling  Letter  (HRL) 
728557,  dated  September  4, 1985)  held 
that  contaihers  of  orange  juice  in  frozen 
concentrated  orTeconstituted  forms 
which  contain  imported  concentrate, 
must  be  marked  on  the  labels  with  the 
foreign  coimtry  of  origin  of  the 
products.  This  decision  was  based  on 
the  determination  that  the  imported 
foreign  orange  juice  concentrate  used  in 
the  production  of  frozen  concentrated  or 
reconstituted  orange  juice  is  not 
substantially  transformed  after 
undergoing  further  processing  in  the 
U.S.,  including  blending  with  other 
batches  of  orange  concentrate,  addition 
of  water,  oils  and  essences, 
pasteurization  or  freezing,  and 
repacking.  Customs  determined  that  the 
frozen  concentrated  or  reconstituted 
orange  juice  did  not  emerge  frtim  the 
processing  as  a  new  article  with  a  new 
name,  character,  and  use.  United  States 
v.  Gibson-Thomsen  Co.,  27  C.C.P.A. 
267,  (C.A.D.  98)  fl940). 

By  a  notice  published  in  the  Federal 
Register  on  July  30, 1986  (51  FR  27195), 
Customs  announced  that  the  coimtry  of 
origin  marking  requirements  of  orange 
juice  set  forth  in  C.S.D.  85-47,  later 
upheld  substantively  in  National  fuice 
Products  Association  v.  United  States, 
10  Ct.  Infl  Trade  48,  628  F.  Supp.  978 
(1986).  were  extended  to  include  all 
other  imported  fruit  juice  concentrate 
which  undergoes  processing  in  the  U.S. 
similar  to  that  performed  on  orange 
juice  concentrate.  Therefore,  all  frozen 
concentrated  or  reconstituted  fruit 
juices  made  with  foreign  concentrate 
processed  in  a  manner  similar  to  that 
described  in  C.S.D.  85—47  must  be 
marked  to  indicate  the  country  of  origin 
of  the  foreign  concentrate.  This  position 
has  been  in  effect  since  February  1, 
1987.  T.D.  86-120  (51  FR  23045  (June 
25, 1986)). 

Customs  does  not  require  "all  sources 
marking"  on  containers  of  juice  made 
with  imported  concentrate.  Customs 


allows  "major  supplier  mariung"  as  an 
acceptable  method  of  compliance  for 
marking  of  imported  juice  concentrate. 
Major  supplier  marking  permits 
processors  to  list  up  to  ten  foreign 
sources  to  account  for  75  percent  or 
more  of  imported  concentrate.  Customs 
concluded  from  previous  consultations 
with  those  in  the  juice  industry  that  in 
the  majority  of  circumstances,  five  or 
fewer  sourcte  will  account  for  at  least 
75  percent  of  foreign  concentrate 
present  in  a  lot,  and  that  in  virtually  all 
cases,  ten  or  fewer  sources  will  account 
for  75  percent  of  the  foreign  concentrate. 
If  ten  sources  do  not  amotmt  to  75 
percent  of  foreign  concentrate,  then  all 
foreign  sources  must  be  listed.  For 
purposes  of  complying  with  this  ' 

requirement,  "lot"  is  defined  as  it  is  in 
Food  and  Drug  Administration 
regulations,  21  CFR  146.3(h)(l)(i),  as 
"[a]  collection  of  primary  containers  or 
units  of  the  same  size,  type,  and  style 
manu&ctured  or  packed  under  sieailar 
conditions  and  handled  as  a  single  unit 
of  trade."  "Manufactiu«d  or  packed 
under  similar  conditions"  is  defined,  for 
purposes  of  compliance  with  19  U.S.C 
1304,  as  all  the  containers  or  units 
containing  the  same  blend  of  foreign 
concentrates. 

The  listing  of  foreign  sources  must 
consist  of  the  countries  contributing  the 
greatest  percentages  adding  up  to  at 
least  75  percent.  For  example, 
processors  may  not  skip  over  an 
"undesirable"  source  contributing  10 
percent  in  order  to  list  the  next  two 
"unobjectionable"  sources  contributing 
five  percent  each.  However,  the  order 
within  the  list  need  not  change  based  on 
ranking.  For  example,  if  a  processor  is 
blending  foreign  concentrates  bom  two 
coimtries  contributing  60  and  15 
percent,  respectively,  and  the  two 
countries  reversed  proportions,  the 
same  label  could  be  used  on  both  lots. 

In  addition.  Customs  reminds  the 
public  that  section  134.45,  Customs 
Regulations  (19  CFR  134.45),  provides 
that: 

Except  as  otherwise  provided  in  *  *  *  this 
section,  the  markings  required  by  this  part 
shall  include  the  full  English  tUHne  of  the 
country  of  origin,  unless  another  marking  to 
indicate  the  English  name  of  the  country  of 
origin  is  specifically  authorized  by  the 
Commissioner  of  Customs  *  *  *. 

Only  authorized  abbreviations  which 
immistakably  indicate  the  name  of  a 
country,  such  as  "Gt.  Britain"  for  "Great 
Britain"  or  "Luxemb"  and  "Luxembg" 
for  "Luxembourg"  are  acceptable  and 
variant  spellings  which  clearly  indicate 
the  English  name  of  the  country  of 
origin,  such  as  "Brasil"  for  "Brazil"  and 
"Italie"  for  "Italy,"  are  acceptable. 
Rulings  may  be  obtained  from  the 
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Customs  Service  regarding  what  country 
abbreviations  are  acceptable  for 
purposes  af  compliance  with  the 
marking  statute.  Customs  notes  that  it  is 
incorrect  to  abbreviate  the  word 
"concentrate"  to  "cone"  when 
disclosing  the  origin  of  juice  concentrate 
since  the  ultimate  purchaser  will  not 
unmistalcably  identify  "cone"  as  an 
abbreviation  for  the  word  "concentrate." 

Summary 

Imported  Eruit  juice  concentrate 
which  is  imported  into  the  U.S.  and 
used  in  the  production  of  concentrated 
or  reconstituted  fruit  juice  is  not 
substantially  transformed  after 
undergoing  further  processing  in  the 
U.S.  Accordingly,  all  such  imported 
concentrate  is  subject  to  the  country  of 
origin  marking  requirements  of  19 
U.S.C  1304.  and  19  CFR  Part  134. 
Processors  may  use  "major  supplier 
marking"  in  preparing  labels  for 
containers  of  juice  made  with  imported 
concentrate.  If  a  processor  obtains  75 
percent  or  more  of  the  imported 
concentrate  iised  in  a  particular  lot  from 
ten  or  fewer  coiuitries,  only  those 
coimtries  need  be  revealed.  The  full 
name  of  the  country  of  origin  must  be 
used  unless  Customs  has  authorized 
abbreviations  which  unmistakably 
indicate  the  country  of  origin  of  the 
concentrate  to  the  ultimate  purchaser. 

Drafting  InibnBation 

The  principal  author  of  this  document 
was  David  E.  Cohen,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

Date:  September  17, 1997. 
Staart  P.  Saidel. 

Amstani  Coaunissioner.  Office  of 
Regulations  and  Rulings. 

[FR  Doc.  97-25134  Filed  9-22-97;  8:45  am] 
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SOCIAL  SECURfTY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
mN096O-AE58 

Administrative  Review  Procsss, 
Testing  Elimination  of  the  Fourth  Step 
of  Administrative  Review  in  the 
Disability  Claim  Process  (Request  for 
Review  by  the  Appeals  Council) 

ACTION:  Final  rules. 

SUMMARY:  We  are  amending  our  rules  to 
establish  authority  to  test  elimination  of 
the  final  step  in  the  administrative 
review  process  used  in  determining 
claims  for  Social  Seciuity  and 
Supplemental  Security  Income  (SSI) 


benefits  based  on  disability.  Und«-  the 
final  rules,  the  right  of  appeal  for  a 
claimant  who  is  included  in  the  test 
procedures  and  who  is  dissatisfied  with 
the  decision  of  an  administrative  law 
judge  (AL))  will  be  to  file  a  civil  action 
in  Federal  district  court,  rather  than  to 
request  the  Appeals  Council  to  review 
the  decision.  We  are  testing  procedures 
that  eliminate  the  request  for  Appeals 
Council  review  in  furtherance  of  the 
Plan  for  a  New  Disability  Claim  Process 
that  former  Commissioner  of  Social 
Security  Shirley  S.  Chafer  approved  in 
September  1994.  Unless  specified,  all 
other  regulations  relating  to  the 
disability  determination  process  and  the 
administrative  review  process  remain 
unchanged. 

EFFECTIVE  DATE:  September  23,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Harry  J.  Short.  Legal  Assistant.  Division 
of  Regulations  and  Rulings,  Social 
Security  Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-6243.  For  information  on  eligibility 
or  claiming  benefits,  call  our  national 
toll-free  number,  1-800-772-1213. 

SUPPt^MENTARY  information: 

Background 

The  Social  Sectirity  Administration 
(SSA)  cunently  uses  a  four-step  process 

in  deciding  claims  for  Social  Security 
benefits  under  title  II  of  the  Social 
Security  Act  (the  Act)  and  for  SSI 
benefits  under  title  XVI  of  the  Act. 
Claimants  who  are  not  satisfied  with  the 
initial  determination  on  their  claims 
may  request  reconsideration.  Claimants 
who  are  not  satisfied  with  the 
reconsidered  determination  may  request 
A  hearing  before  an  ALf,  and  claimants 
who  are  dissatisfied  with  an  ALJ's 
decision  may  request  review  by  the 
Appeals  Council.  Claimants  who  have 
completed  these  four  steps,  and  who  are 
dissatisfied  with  the  final  decision,  may 
request  judicial  review  of  the  decision 
by  filing  a  civil  action  in  Federal  district 
court.  20  CFR  404.900  and  416.1400. 

SSA's  Plan  for  a  New  Disability  Claim 
Process  (59  FR  47887,  September  19, 
1994)  anticipates  establishment  of  a 
redesigned,  two-step  process  for 
deciding  Social  Security  and  SSI  claims 
based  on  disability.  The  redesign  plan 
anticipates  that  the  process  for 
determining  disability  can  be 
significantly  improved  by  strengthening 
the  steps  of  the  process  in  which  we 
make  initial  determinations  and  provide 
dissatisfied  claimants  an  opportunity  for 
a  hearing  before  an  AL),  and  by 
eliminating  the  reconsideration  step  and 
the  step  in  which  claimants  request  the 
Appeals  Council  to  review  the  decisions 
ofAL)s. 


In  20  CFR  404.906  and  416.1406  (60 
FR  20023,  April  24,  1995),  we  have 
established  authority  to  test,  singly  and 
in  combination,  several  model 
procedures  for  modifying  the  disability 
claims  process.  Under  that  authority,  we 
are  testing,  in  isolation  from  other 
possible  changes,  a  modification  of  the 
initial  determination  step  in  which  a 
single  decisionmaker,  rather  than  a  team 
composed  of  a  disability  examiner  and 
a  medical  consultant,  makes  the  initial 
determination  of  disability.  In  addition, 
under  authority  established  in  20  CFR 
404.943  and  416.1443  (60  FR  47469, 
September  13,  1995),  we  are  also  testing, 
in  another  model  for  evaluating  a 
possible  change  in  isolation  from  other 
changes,  use  of  an  adjudication  officer 
as  the  focal  point  for  all  prehearing 
activities  in  disability  cases  in  which  a 
claimant  requests  a  hearing  before  an 
AL). 

To  assess  how  the  above  changes  and 
other  elements  of  the  disability  redesign 
plan  would  work  together  in  different 
combinations,  we  initiated  an  int^rated 
test  on  April  7. 1997,  that  combines 
model  procedures  for  major  elements  of 
the  redesign  plan.  As  structured  tuider 
testing  authority  established  in 
§§  404.906,  404.943,  416.1406.  and 
416.1443  in  combination,  this  integrated 
model  includes,  in  addition  to  models 
for  the  single  decisionmaker  and  the 
adjudication  officer,  a  model  for 
procedmes  to  provide  a  predecisiou 
interview  conducted  by  the  single 
decisionmaker  (at  which  a  claimant  for 
benefits  based  on  disability  will  have  an 
opportunity  to  submit  fiuther  evidence 
and  have  an  interview  with  the  initial 
decisionmaker  if  the  evidence  is 
insufficient  to  support  a  fully  favorable 
initial  disability  determination  or  would 
require  an  initial  determination  denying 
the  claim),  and  a  model  to  test 
eliminating  the  reconsideration  step  in 
disability  claims. 

In  ordw  to  increase  our  ability  to 
assess  the  effects  of  possible 
modifications  of  the  disability  claim 
process  in  combination,  we  are,  through 
publication  of  these  final  rules,  adding 
new  §§  404.966  and  416.1466  to  our 
regulations  to  authorize  testing  of  an 
additional  modification  in  our 
integrated  model.  These  final  rules 
authorize  us  to  incorporate  in  the 
integrated  model  additional  procedures 
to  test  elimination  of  the  step  in  the 
disability  claim  process  in  which  a 
claimant  requests  the  Appeals  Council 
to  review  the  hearing  decision  of  an 
AL). 

Our  specific  goal  in  testing 
elimination  of  the  request  for  Appeals 
Council  review  will  be  to  assess  the 
effects  of  this  change,  as  it  functions  in 
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conjunction  with  other  modifications  in 
the  disability  claim  process  included  in 
the  integrated  model,  on:  (1)  judicial 
workloads,  and  (2)  the  legal  sufficiency 
of  decisions  subjected  to  judicial 
review.  We  consider  the  effects  of  the 
change  in  those  resp>ects  to  represent  the 
principal,  practical  issues  bearing  on  the 
advisability  of  eliminating  the  request 
for  review  step  in  connection  with  the 
planned,  overall  redesign  of  the 
disability  claim  process. 

Regulatory  Provisions 

Under  new  §§  404.966  and'416.1466. 
we  will  randomly  select  approximately 
one  half  of  the  requests  for  an  ALJ 
hearing  in  the  integrated  model  for 
potential  inclusion  in  the  test 
procedures  for  eliminating  the  request 
for  AppealsCouncil  review.  The 
remaining  requests  for  hearing  in  the 
integrated  model  will  be  processed 
imder  oiu-  regtilations  concerning  the 
request  for  Appeals  Coimcil  review  step 
and  subsequent  judicial  review.  This 
will  enable  us  to  assess  other 
modifications  tested  in  the  integrated 
model  in  association  with  both  the  test 
procediues  for  eliminating  the  request 
for  Appeals  Council  review  and  our 
existing  request  for  review  procedures. 

The  provisions  of  §§  404.966  and 
416.1466  apply  only  to  those  AIJ 
decisions  that  have  been  identified  for 
inclusion  in  that  part  of  our  integrated 
model  in  which  the  request  for  review 
by  the  Appeals  CoimcU  is  eliminated. 
Under  these  provisions,  we  will 
eliminate  the  request  for  review  step 
(which  has  been  established  by  agency 
regulations  and  is  not  mandated  by  the 
Act)  in  a  case  in  the  integrated  model  if: 
(1)  the  case  has  been  randomly  selected 
for  inclusion  in  this  aspect  of  the  model, 
and  (2)  an  AL)  issues  a  decision  in  the 
case  that  is  less  than  wholly  favorable 
to  the  claimant  (i.e.,  tinfavorable  or  only 
partially  favorable  to  the  claimant). 
Cases  in  the  integrated  model  in  which 
an  ALJ  issues  a  wholly  favorable 
decision,  dismisses  a  request  for 
hearing,  or  issues  a  recommended 
decision  will  not  be  included  in  this 
part  of  the  mod^.  These  cases  will  be 
processed  under  our  existing  procedures 
for  requesting  Appeals  Coundl  review 
and  judicial  review. 

In  a  case  to  which  the  new  niles 
apply,  the  appeal  available  to  a  claimant 
who  is  dissatisfied  with  the  ALfs 
decision  will  be,  as  the  notice  of  the 
decision  will  advise,  filing  a  civil  action 
in  Federal  district  court.  Requesting 
review  by  the  Appeals  Council  will  be 
eliminated  as  an  appeal  and  as  a 
prerequisite  to  seeking  iudicial  review. 

Under  §§404.966  and  416.1466,  the 
ALJ's  decision  will  be  binding  unless  a 


party  to  the  decision  files  a  civil  action, 
the  Appeals  Council  decides  within  a 
specified  time  to  review  the  decision  on 
its  own  motion  under  the  authority 
provided  in  20  CFR  404.969  and 
416.1469,  or  the  decision  is  revised  by 
the  AL)  or  the  Appeals  Council  under 
the  rules  on  reopening  final  decisions  in 
20  CFR  404.987  and  416.1487.  A  party 
to  tl^  decision  will  have  the  right  to 
request  the  Appeals  Council  to  grant  an 
extension  of  time  to  file  a  civil  action. 

Eyaluation  Procedures 

We  will  evaluate  the  effect  of 
eliminating  the  request  for  review  step 
on  judicial  workloads  by  comparing  the 
rate  at  which  civil  actions  are  filed  by 
individuals  whose  claims  are  processed 
under  the  current  administrative  review 
steps  in  the  disability  claims  process — 
i.e.,  the  four  step  process — to  the  rate  at 
which  civil  actions  are  filed  in  cases 
selected  for  processing  under  the  test 
procediues  for  eliminating  the  request 
for  Appeals  Council  review.  We  will 
also  consider  the  rate  at  which  civil 
actions  are  filed  in  cases  in  the 
integrated  model  in  which  we  retain  the 
request  for  Appeals  Council  review.  In 
addition,  we  will  collect  and  evaluate 
information  on  the  reasons  individuals 
included  in  the  elimination  of  the      ^ 
request  for  review  decide  either  to    -.  ,  i,  • 
puraue  or  to  forgo  appeals  to  district  i 
courts. 

We  will  assess  the  effect  of 
eliminating  the  request  bx  review  on 
the  legal  sufficiency  of  final  decisions 
by  comparing  the  rates  at  which, 
following  the  filing  of  civil  actions  in  , 
cases  included  in  the  int^rated  model 
and  in  a  control  sample  of  cases 
processed  imder  the  current 
administrative  review  steps  in  the 
disability  claims  process,  we  request 
court-remand  of  a  case  within  the 
period  during  which  the  Commissioner 
of  Social  Security  may  file  his  answer  to 
a  civil  action  under  section  205(g)  of  the 
Act  The  Appeals  Council,  working  with 
agency  counsel,  will  evaluate  the  claims 
in  the  integrated  model  and  in  the 
control  sample  to  identify  instances  in 
which  a  court  should  be  requested  (as 
cotirts  may  be  under  existing 
procedures)  to  remand  a  case  for  further 
administrative  action.  The  information 
we  will  collect  and  evaluate  will 
include  data  on  the  agency's  ability  to   ' 
assess  the  legal  sufficiency  of  cases  on 
a  timely  basis  without  having  to  file 
court  motions  requesting  extensions  of 
the  time  in  which  the  agency's  answer 
may  be  filed. 

Public  Comments 

These  regtilatory  provisions  were 
published  in  the  Federal  Register  as  a 


notice  of  proposed  rulemaking  (NPRM) 
on  May  16,  1997  (62  FR  26997).  We 
provided  the  public  a  30-day  comment 
period.  We  received  statements  in 
response  to  this  notice  firom  10 
individuals,  including  employees  of 
SSA  and  attorney  and  nonattomey 
representatives  of  claimants.  We  also 
received  comments  from  a  legal  services 
organization,  the  American  Bar 
Association,  and  the  Administrative 
Office  of  the  United  States  Courts. 

Many  of  the  commenters  discussed 
reasons  for  believing  that  the  request  for 
Appeals  Council  review  should  be 
retained  either  as  a  mandatory  or  an 
optional  step  in  the  disability  claim 
process.  These  comments  can  be  viewed 
as  opposing  testing  of  the  elimination  of 
the  request  for  review  step  on  the  basis 
that  the  need  for  the  step,  as  it  now 
exists  or  as  it  might  be  changed  under 
the  commenter's  suggestions,  is 
sufficiently  clear  to  rule  out  testing  its 
elimination.  We  have  summarized  these 
statements  in  a  single  comment  to  this 
e£fect  that  we  address  below  with  the 
other  substantive  comments  received. 

The  Americim  Bar  Association 
welcomed  SSA's  proposal  to  study  the 
Appeals  Council's  role  and  endorsed  the 
plan  to  examine  the  impact  of 
eliminating  the  request  for  review  step, 
without  taking  a  position  with  respect  to 
the  specific  procedures  proposed  for 
testing  that  impact.  The  Administrative  ^ 
Office  of  the  United  States  Courts 
reported  that  the  Federal  judiciary 
continues  to  be  seriously  concerned 
about  the  impact  of  eliminating  the 
request  for  review  by  the  Appeals 
Council  on  the  caseloads  of  the  Federal 
courts.  However,  this  office  supported 
careful  testing  of  the  proposed  changes 
and  thorough  analysis  of  the  results  as 
consistent  with  the  common  interests  of 
SSA  and  the  courts  in  providing 
efficient  and  legally  sufficient  decisions, 
and  made  specific  recommendations, 
which  we  address  below  in  our 
responses  to  the  comments  received,  as 
to  how  to  ensure  such  testing  and 
analysis. 

Because  some  of  the  comments  were 
detailed,  we  condensed,  summarized  at 
paraphrased  them.  We  have,  however, 
tried  to  summarize  the  commenters' 
views  acciUBtely  and  respond  to  all  of 
the  significant  issues  raised  by  the 
commenters  that  are  within  the  scope  of 
the  proposed  rules.  As  we  disctiss  below 
in  respoiuiing  to  the  comments,  we  have 
made  an  addition  to  the  proposed  rules 
to  clarify  their  intent  We  have*  also 
responded  to  comments  received  by 
adding  to  our  planned  evaluation 
design. 

Cominmtt:  A  number  of  the 
commenten  implicitly  or  explicitly 
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opposed  testing  elimination  of  the 
request  for  review  step  in  the  disability 
claim  process  on  the  basis  that  the  step 
is  necessary  or  worthwhile  and  should 
not  be  eliminated.  The  wide-ranging 
reasons  cited  for  this  view  included  the 
following:  that  a  shorter  process  is  not 
necessarily  a  fairer  process,  that  SSA 
should  deal  with  the  increase  in  the 
Appeals  Council's  workloads  by 
increasing  its  staff  and  other  support, 
that  claimants  may  drop  out  of  the 
process  prematurely  because  of  the  costs 
and  other  difBculties  involved  in  filing 
civil  actions,  that  SSA's  workloads  will 
be  increased  by  the  filing  of  new  claims 
by  individuals  who  leave  the 
administrative  appeals  process 
prematurely,  and  that  the  change  will 
result  in  large  increases  in  caseloads  in 
the  Federal  courts. 

Response:  The  reasons  cited  in 
support  of  this  comment  are  generally 
similar  to  reasons  for  not  eliminating 
the  request  for  review  step  we  received 
and  considered  in  developing  and 
publishing  the  Plan  for  a  New  Disability 
Claim  Process.  Many  of  these  reasons 
have  merit,  to  one  degree  or  another. 
However,  there  are  also  sound  reasons 
for  believing  that  eliminating  the 
request  for  review  step  would  imfvove 
the  disability  claim  process,  if  carried 
out  in  conjiinction  with  other  changes  to 
that  process.  After  reviewing  these 
additional  statements  in  opposition  to 
eliminating  the  request  for  review  step, 
we  continue  to  believe  that  we  should 
test  eliminating  this  step  in  conjunction 
with  other  possible  changes  for  the 
purpose  of  gaining  additional 
information  needed  to  make  a  fiiUy 
informed  decision. 

Comment:  One  individual  opposed 
the  proposed  testing  of  the  elimination 
of  the  request  for  review  step  on  the 
basis  that  such  testing  could  itself 
adversely  affect  over  30,000  claimants, 
lessening  their  chances  of  receiving  a 
favorable  AL)  decision  (because  AL)s 
will  know  in  advance  that  less  than 
wholly  fiivorable  decisions  in  certain 
cases  will  not  be  subject  to  a  request  for 
Appeals  Council  review),  without 
providing  the  claimants  involved  in  the 
testing  any  offsetting  benefits  stemming 
from  process  unification  and  changes  to 
the  front-end  of  the  disability  claim 
process. 

Response:  As  we  stated  in  the  NPRM, 
these  rules  wrill  authorize  elimination  of 
the  request  for  review  in  only  a 
relatively  small  number  of  cases,  which 
we  project  at  approximately  1900.  The 
test  will  apply  only  in  those  cases  in  the 
integrated  model  that  give  rise  to  a 
request  for  an  AL)  hearing  (projected  at 
approximately  10,000  cases),  that  are 
then  randomly  selected  for  inclusion  in 


the  request  for  review  elimination 
(contingent  on  an  ALJ's  issuance  of  a 
less  than  wholly  favorable  decision), 
and  that  result  in  a  less  than  wholly 
favorable  decision. 

We  do  not  know  that  there  would  be, 
as  this  comment  indicates,  a  reduction 
in  the  likelihood  of  an  allowance 
decision  because  the  AL]  in  a  case 
knows  that  the  case  will  not  be  subjj^ 
to  a  request  by  the  claimant  for  review 
by  the  Appeals  Council  and  will, 
instead,  be  subject  to  the  inunediate 
filing  of  a  civil  action  to  secure  judicial 
review.  However,  we  believe  that  we 
shovdd  maximize  the  relevant,  advance 
notice  that  we  can  give  individuals  that 
their  cases  will  be  included  in  these  test 
procedures  of  the  integrated  model  (if 
an  AL)  issues  a  decision  that  is  less  than 
wholly  favorable)  and  will,  therefore, 
provide  notice  of  that  circumstance  in 
the  acknowledgment  letter  issued  by  the 
adjudication  officer  at  the  start  of  the 
AL)  hearing  process.  We  also  believe  it 
is  important  to  test  these  changes  at  the 
AL)  hearing  level  with  the  advance 
knowledge  of  the  participants  in  that,  if 
the  request  for  review  step  were 
ultimately  eliminated,  all  the 
participants  in  the  hearing  process 
would  know  that  the  appeal  available  to 
a  dissatisfied  claimant  would  be  to  file 
a  civil  action  in  Federal  district  court. 

The  test  of  eliminating  the  request  for 
review  will  be  accompanied  by  changes 
in  the  front-end  of  the  disability  claim 
process  and  by  process  unification 
changes.  Individuals  participating  in 
this  test  wiU  participate  in  other 
changes  being  tested  in  the  integrated 
model,  including  the  opportunity  for  a 
foce-to-Cace  interview  with  the  initial 
decisionmaker  and  elimination  of  the 
reconsideration  step.  In  addition,  like 
all  claims  for  benefits  based  on 
disability,  the  claims  involved  in  the 
test  of  eliminating  the  request  for 
Appeals  Council  review  will  be  decided 
under  the  significant  {nocess  unification 
changes  vre  have  already  made  to  the 
disability  claims  process.  These  changes 
include  the  publication  of  a  series  of 
Social  Security  Rulings  on  some  of  the 
most  significant  issues  in  disability 
adjudication  (61  FR  34466-34492.  July 
2. 1996),  and  the  training  of  all  of  our 
adjudicators,  at  all  adjudicative  levels, 
in  the  conect  application  of  these 
rulings. 

Comment:  One  individual  expressed 
doubt  about  the  methodology  of  the 
proposed  test,  questioning  whether 
testing  elimination  of  the  request  for 
Appeals  Council  review  in  cmly  about 
1900  cases  will  provide  a  statistically 
valid  universe  for  deriving  useful 
information  relative  to  a  process  that 
involves,  at  the  AL)  level,  hundreds  of 


thousands  of  cases  and  varied  factors 
affecting  case  outcome. 

Response:  Prior  to  implementing  the 
integrated  model  in  April  1997,  we 
seciued  an  independent  analytical 
assessment  of  the  completeness, 
adequacy,  and  statistical  soundness  of 
our  plans  for  conducting  and  evaluating 
the  testing  to  be  carried  out  in  that 
model,  including  our  plans  for  testing 
elimination  of  the  request  for  Appeals 
Council  review.  Performed  by  the  Lewin 
Group,  Inc.,  this  assessment  concluded 
that  our  test  design  was  fundamentally 
sound  and  that,  even  if 
recommendations  for  improving  the  test 
were  not  implemented,  the  test  would 
likely  produce  valid  findings  and 
provide  information  that 
decisionmakers  and  stakeholders  need. 
Final  Report,  An  Independent 
Assessment  of  the  Proposed  Structure, 
Operation,  and  Evaluation  Plans  of  the 
Full  Process  Model  Pilot  (hereafter. 
Final  Report],  prepared  by  the  Lewin 
Group,  Inc.,  March  14, 1997.  p.  2.  (The 
"Full  Process  Model  Pilot"  is  same  test 
that  we  are  herein  referring  to  as  the 
"integrated  model.") 

We  have  implemented  most  of  the 
reconunendations  the  Lewin  Group 
made  for  improving  our  test  and 
evaluation  procedures.  The 
recommendations  implemented  include 
the  recommendation  the  Lewin  Group 
made  relative  to  testing  elimination  of 
the  request  for  Appeals  Council  review 
(which  recommendation  concerned 
when  in  the  process  individuals  shoiUd 
be  notified  that  they  will  not  have  an 
opportunity  to  request  Council  review). 
Final  Report,  p.  21. 

Comment:  The  Adminirtrative  Office 
of  the  United  States  Courts  requested 
clarification  as  to  which  judicial 
districts  will  be  affected. 

Response:  The  test  of  eliminating  the 
request  for  Appeals  Council  review  will 
affect  claims  of  individuals  residing  in 
the  following  ten  States:  Arizona, 
Colorado,  Georgia,  Koitucky,  New  York, 
Pennsylvania.  South  Carolina, 
Tennessee.  Utah,  and  WisconsiiL 
District  courts  in  these  States  will  be 
afbcted  by  procedures  for  testing  and 
evaluating  the  request  for  Appeals 
Council  review  elimination. 

CoDunent:  The  Administrative  Office 
of  the  United  States  Courts  also 
iBcommended  that  follow-up  surveys  be 
conducted  with  participants  in  the  test 
of  eliminating  the  request  for  Appeals 
Council  review  to  determine  what 
factors  went  into  the  decisions  of 
claimants  either  to  pursue  or  to  forgo 
appeals  to  district  courts. 

Response:  Under  oiu'  evaluation 
design  for  the  integrated  model,  we 


intend  to  conduct  surveys  to  collect 
information  on  multiple  issues  we  are 
assessing  in  this  model.  We  believe  it 
would  be  helpful  to  collect  and  evaluate 
information  regarding  the  factors 
concerning  court  filings  identified  by 
this  commenter,  and  we  will  do  that. 
Collecting  such  information  requires  no 
change  in  the  regulatory  provisions  as 
proposed. 

Comment:  The  Administrative  Office 
of  the  United  States  Courts  also  thought 
that  it  would  be  advantageous  to  have 
a  set  period  for  the  test,  followed  by  a 
meaningful  review  of  the  results, 
particularly  the  impact  upon  Federal 
court  filings,  prior  to  a  determination 
being  made  as  to  whether  permanent 
changes  would  be  made  to  the  Appeals 
Council  review  step.  This  commenter 
also  noted  in  this  regard  that  the  Federal 
judiciary  would  like  to  be  made  aware 
of  the  results  of  the  proposed  test. 

Response:  We  project  that  the 
operational  aspects  of  the  integrated 
model  will  be  completed  within  two 
and  a  half  to  three  years  of  our  initiation 
of  testing  in  the  front-end  parts  of  the 
model  in  April  1997.  This  projection 
includes  the  estimated  time  we  will 
require  to  conduct  pre-answer 
assessments  of  the  legal  sufficiency  of 
new  court  cases  that  arise  in  cases  in  the 
integrated  model.  No  fixed  term  for  the 
test  can  be  set  because  completion  of  its 
operational  aspects  will  dep>end  on 
when  the  last  civil  action  is  filed  in 
cases  in  the  integrated  model  in  which 
the  request  for  review  is  eliminated  or 
the  Appeals  Council  denies  review.  We 
will  then  require  an  additional  period  to 
conclude  our  evaluation  of  the  test 
results. 

We  agree  that  we  should  not  decide 
to  propose  elimination  of  the  request  for 
review  step  in  the  disability  claim 
process  tuitil  we  have  luidertaken 
preliminary  consultation  with  key 
stakeholders,  including  the 
Administrative  Office  of  the  United 
States  Courts,  about  the  results 
demonstrated  in  our  testing  of  the 
integrated  model,  and  about  the 
multiple  issues  that  would  be  involved 
in  proposing  such  a  change.  If  a 
decision  were  made  to  propose 
elimination  of  the  request  for  review 
step  after  analysis  of  the  test  results,  we 
would,  of  course,  publish  an  NPRM 
soliciting  public  comments  on  the 
various  dianges  in  our  regulations  that 
would  be  required  to  implement  this 
change. 

Comment:  A  private  attorney 
representative  of  claimants  commented 
that  the  proposed  regulations  are 
"contrary  to  the  Act  in  that  they  purport 
to  use  the  first  part  of  sentence  six  [of 


§  205(g)  of  the  Act)  to  reclaim  AL) 
decisions  the  agency  concludes  are 
indefensible  or  that  the  agency  does  not 
otherwise  want  to  defend."  This 
commenter  believes  that  the  first  part  of 
sentence  six  is  properly  used  only  in 
very  narrow  circumstances,  such  as 
when  a  hearing  transcript  cannot  be 
prepared,  and  that  Congress  did  not 
enact  part  one  of  sentence  six  to  provide 
the  agency  with  a  chance  to  rehear  or 
redd  an  inadequate  ALJ  decision  for  the 
purpose  of  avoiding  a  ruling  on  the 
merits  of  the  decision  under  sentence 
four  of  §  205(g). 

Response:  The  agency's  procedures 
for  assessing  the  legal  defensibility  of 
cases  filed  in  Federal  court  will  not  be 
affected  by  the  final  rules,  and  any  court 
action  requested  in  light  of  such 
assessment  will  continue  to  be  subject 
to  the  relevant  provisions  of  §  205(g)  of 
the  Act.  We  do  not,  however,  agree  that 
the  first  clause  of  sentence  six  of 
§  205(g)  must  be  construed  in  the 
restrictive  manner  suggested  by  the 
commenter,  who  believed  that  sentence 
six  allows  remands  prior  to  the  filing  of 
the  answer  only  in  "very  narrow 
circumstances,  such  as  when  a  hearing 
transcript  cannot  be  prepared."  The  first 
clause  of  sentence  six  expressly  allows 
the  court  to  remand  cases  for'further 
proceedings  "for  good  cause  shown."  It 
neither  delineates  nor  limits  the 
circiunstances  which  may  be  sufficient 
for  a  demonstration  of  good  cause. 
Moreover,  the  legislative  history  of  this 
provision  recognizes  the  type  of 
procedural  difficulty  suggested  by  the 
commenter  to  be  an  example  of  "good 
cause,"  not  an  exclusive  delineation  of 
the  circumstances  that  may  constitute 
good  cause.  H.R.  Conf.  Rep.  No.  944, 
96th  Cong.,  2d  Sess.  5»-59  (1980). 
Significantly,  virtually  every  court 
which  has  addressed  the  issue  has  held 
that  the  defining  characteristic  of  a 
sentence  six,  clause  one  remand  lies  in 
the  timing  of  the  remand  request,  not  in 
its  characterization  as  either  substantive 
or  technical,  i.e..  if  the  remand  is 
requested  by  the  Commissioner  prior  to 
the  filing  of  his  answer,  it  falls  under 
sentence  six,  and  if  the  Commissioner's 
request  is  made  subsequent  to  the  filing 
of  an  answer,  it  may  fiall  imder  sentence 
four. 

Comment:  This  same  individual  also 
commented  that  the  proposed  rules 
represent  an  implicit  assertion  by  the 
agency  that  it  may  extend  the  60  days 
for  taking  own  motion  review  to  any 
time  before  the  Commissioner  files  his 
answer. 

Response:  It  is  our  intent  that  the 
Appeals  Council  shall  have  authority  to 
review  a  case  on  its  own  motion  under 


these  final  rules  only  if  it  decides  to 
review  the  case,  and  issues  a  notice 
establishing  the  occurrence  of  such  a 
decision,  within  the  60-day  period 
prescribed  in  §§  404.969  and  416.1469 
(i.e.,  within  60  days  of  the  date  of  the 
hearing  decision).  We  believe  this  intent 
is  clear  in  the  rules  as  proposed,  which 
indicate  in  §§  404.966(b)(2)  and 
416.1466(b)(2)  that  the  own-motion 
authority  the  Appeals  Council  will  have 
under  these  rules  is  the  authority 
provided  in  §§  404.969  and  416.1469. 

In  test  cases  in  which  the  request  for 
review  by  the  Appeals  Council  is 
eliminated  and  the  notice  of  the  AL)'s 
decision  advises  the  parties  of  the  right 
to  file  a  civil  action,  it  is  also  our  intent 
that  the  authority  of  the  Appeals 
Council  to  decide  to  review  a  case  on  its 
own  motion  shall  cease  to  exist,  even  if 
60  days  have  not  yet  lapsed  after  the 
date  of  the  AL)'s  decision,  as  of  the  date, 
if  any,  upon  which  the  jurisdiction  of  a 
Federal  district  court  is  established  by 
the  filing  of  a  civil  action  as  provided 
in  the  Federal  Rules  of  Civil  Procedure. 
We  have  clarified  §§  404.966(b)(2)  and 
416.1466(b)(2)  to  make  this  intention 
clearer.  The  agency's  assessment  of  a 
case  following  establishment  of  the 
jurisdiction  of  a  Federal  court  will  occur 
under  the  provisions  of  §  205(g)  of  the 
Act.  42  U.S.C.§  405(g). 

In  a  case  in  which  we  test  elimination 
of  the  request  for  Appeals  Council 
review,  a  decision  by  the  Appeals 
Council  to  review  an  AL)'s  decision 
under  §§404.969  or  416.1469  will  meen 
that  the  Council  has  assumed 
jurisdiction  of  the  case,  thereby  causing 
the  decision  not  to  be  a  final  decision 
of  the  Commissioner  of  Social  Security 
subject  to  judicial  review  under  §  205(g) 
of  the  Act.  If  the  Appeals  Council 
decides  to  review  one  of  these  cases  on 
its  own  motion,  it  must  issue  a  notice 
establishing  its  decision  to  do  so  before 
a  civil  action  is  filed  establishing  the 
Jurisdiction  of  a  Federal  district  court. 

To  clarify  our  intent  in  these  respects, 
we  have  revised  §§  404.966(b)(2)  and 
416.1466(bK2)  in  the  final  rules  to 
include  a  provision  specifying  that  the 
Appeals  Coimcil  must  issue  a  notice 
annoimcing  its  decision  to  review  the 
case  on  its  own  motion  before  the  filing 
date  of  any  civil  action  establishing  the 
jurisdiction  of  a  Fedwal  district  court 
Comment:  This  same  individual  also 
commented  that  the  proposed 
regulations  invite  unnecessary  litigation 
over  motions  for  extension  of  time  to 
file  answer. 

Response:  As  we  discussed  in  the 
NPRM,  our  intent  is  that  the  Appeals 
Council,  working  with  agency  counsel, 
will  evaluate  the  legal  sufficiency  of 
cases  in  the  integrated  model  and  in  a 
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control  sample  to  determine,  within  the 
time  in  which  the  Commissioner  of 
Social  Seciirity  may  file  his  answer,  if 
we  should  request  the  court  to  remand 
the  case.  We  do  not  expect  that  these 
activities  will  require  the  agency 
frequently  to  request  extensions  of  time 
to  file  answers  in  these  cases.  However, 
our  ability  to  carry  out  these  evaluations 
in  a  timely  fashion  is  an  important 
consideration  and  will  be  one  of  the 
matters  we  assess  in  the  testing  to  be 
conducted  under  these  final  rules. 

Based  on  our  analysis  of  the 
conunents,  we  are  adopting  the 
proposed  rules  with  the  above- 
discussed  addition  to  §§  404.966(b)(2) 
and  416.1466(bK2).  This  addition 
clarifies  the  time  during  which  the 
Appeals  Council  may  decide  on  its  own 
motion  to  review  a  case  to  which  these 
final  rules  apply.  We  have  also  made  the 
following  minor  editorial  changes  in  the 
rules  as  proposed:  we  have  inserted  the 
words  "in  which"  in  the  final  clause  of 
the  last  sentence  of  §§  404.966(a)  and 
416.1466(a),  and  we  have  made 
technical  corrections  in  the  numbering 
of  the  subparagraphs  of  §§  404.966(b) 
and  416.1466(b).  The  additions  we  have 
made  to  our  evaluation  plans  based  on 
consideration  of  the  comments  require 
no  changes  in  the  regulatory  provisions 
as  proposed. 

Regulatory  Procediues 

We  find  good  cause  for  dispensing  in 
this  instance  with  the  30-day  delay  in 
the  effective  date  of  a  substantive  rule 
provided  for  by  5  U.S.C.  553(d).  For  the 
reasons  set  forth  below,  we  find  that  it 
is  unnecessary  and  contrary  to  the 
public  interest  to  delay  the  effective 
date  of  these  final  rules. 

We  find  that  delay  of  the  effective 
date  is  unnecessary  because  the  affected 
individuals  will  be  notified  of  the 
possibility  of  elimination  of  the  Appeals 
Council  review  step  more  than  30  days 
before  any  such  elimination  actually 
occurs.  Under  new  §§  404.966  and 
416.1466,  we  will  randomly  select  cases 
in  the  integrated  model  for  contingent 
inclusion  in  the  test  of  eliminating  the 
request  for  Appeals  Council  review  after 
a  request  for  an  AL)  hearing  is  filed  and 
before  the  adjudication  officer 
acknowledges  receipt  of  the  request  for 
a  hearing.  In  the  cases  selected,  as  we 
have  previously  discussed,  the 
acknowledgement  letter  the 
adjudication  officer  sends  will  notify 
the  individual  filing  the  request  (and 
any  appointed  representative  of  the 
individual)  that  if  an  ALJ  issues  a 
decision  that  is  less  than  wholly 
favorable,  the  right  of  appeal  available 
to  the  individual  will  be  to  file  a  civil 
action  in  Federal  district  coiut. 


Elimination  of  the  request  for  Appeals 
Council  review  step  will  not  occur  in  a 
case,  if  it  occurs  at  all.  until  after  the 
adjudication  officer  sends  the  case  to  an 
AL),  a  hearing  is  scheduled  and  held 
(except  where  the  parties  waive  an  oral 
hearing),  and  the  AL)  issues  a  decision 
that  is  less  than  wholly  favorable. 
Therefore,  even  with  elimination  of  the 
30-day  delay  in  the  effective  date  of 
these  final  rules,  the  substantive  change 
authorized  by  §§  404.966  and  416.1466, 
elimination  of  the  request  for  Appeals 
Council  review  step  for  test  purposes, 
will  not  actually  occur  until  after  more 
than  30  days  have  elapsed  from  the  date 
of  the  publication  of  these  final  rules  in 
the  Federal  Register. 

We  also  find  that  delay  of  the  effective 
date  is  contrary  to  the  public  interest 
because  it  would  compromise  our 
ability  to  evaluate  the  effects  of  the  test 
By  making  the  rules  effective  upon 
publication,  we  can  inunediately 
implement  the  planned  selection  and 
notice  procedures  and  thereby  make  it 
possible  to  test  elimination  of  the 
request  for  Ap{>eais  Coiuicil  review  in 
the  greatest  number  of  cases  in  the 
integrated  model  that  can  be  used 
without  reducing  our  ability  also  to  test, 
as  we  believe  we  should,  use  of  the 
other  new  procedures  in  the  integrated 
model  with  the  request  for  review  step. 
We  believe  that  maximizing  the  number 
of  cases  in  the  integrated  model  in 
which  we  can  test  elimination  of  the 
request  for  Appeals  Council  review  step, 
while  also  testing  retention  of  that  step 
in  conjunction  with  the  other  changes  in 
the  integrated  model,  will  contribute  to 
the  soundness  of  our  evaluation  of  the 
effects  of  eliminating  this  step  from  the 
disability  claim  process. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  meet  the 
criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  subject  to  OMB  review. 
These  rules  do  not  adversely  affect 
State,  local  or  tribal  governments.  The 
administrative  costs  of  the  test  will  be 
covered  within  budgeted  resources.  No 
program  costs  are  expected  to  result 
from  the  processing  of  the  test  cases.  We 
have  not,  therefore,  prepared  a  cost/ 
benefit  analysis  under  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 


Regulatory  Flexibility  Act.  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  record  keeping 
requirements  requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.006,  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Pari  404 

Administrative  practice  and 
procedure,  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
recordkeeping  requirements.  Social 
Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  record  keeping 
requirements. 

Dated:  August  28, 1997. 
John  J.  Callahan. 
Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  J  of  part  404  and 
subpart  N  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

20  CFR  part  404.  subpart  ).  is 
amended  as  follows: 

1.  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Anthortty.  Sees.  201(j).  20S(a).  (b).  (d>-(h). 
and  (j).  221.  225,  and  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  401(j),  405(a),  (b), 
(d)-(h).  and  (j),  421,  425,  and  g02(a)(5)):  31 
U.S.C.  3720A;  sec.  5,  Pub.  L  97-455,  96  Stat. 
2500  (42  U.S.C.  405  note):  sees.  5.  6(c)-(e), 
and  15,  Pub.  L.  98-««0. 98  Stat  1802  (42 
U.S.C  421  note). 

2.  New  §  404.966  is  added  under  the 
undesignated  center  heading  "APPEALS 
COUNCIL  REVIEW"  to  read  as  follows: 

f  404.966    Testing  eliminatton  of  the 
request  for  Appeals  Council  review. 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  part  or  part  422  of  this  chapter,  we 
are  establishing  the  procedures  set  out 
in  this  section  to  test  elimination  of  the 
request  for  review  by  the  Appeals 
Coiuicil.  These  procedures  will  apply  in 
randomly  selected  cases  in  which  we 
have  tested  a  combination  of  model 


procedures  for  modifying  the  disability 
claim  process  as  authorized  under 
§§  404.906  and  404.943.  and  in  which 
an  administrative  law  judge  has  issued 
a  decision  (not  including  a 
recommended  decision)  that  is  less  than 
wholly  favorable  to  you. 

(b)  Effect  of  an  administrative  law 
judge's  decision.  In  a  case  to  which  the 
procedures  of  this  section  apply,  the 
decision  of  an  administrative  law  judge 
will  be  binding  on  all  the  parties  to  th& 
hearing  unless  — 

(1)  You  or  another  party  file  an  action 
concerning  the  decision  in  Federal 
district  court; 

(2)  The  Appeals  Council  decides  to 
review  the  decision  on  its  own  motion 
imder  the  authority  provided  in 

§  404.969,  and  it  issues  a  notice 
aimouncing  its  decision  to  review  the 
case  on  its  own  motion  no  later  than  the 
day  before  the  filing  date  of  a  civil 
action  establishing  the  jurisdiction  of  a 
Federal  district  court;  or 

(3)  The  decision  is  revised  by  the 
administrative  law  judge  or  the  Appeals 
Council  under  the  procedures  explained 
in  §404.987. 

{c)  Notice  of  the  decision  of  an 
administrative  law  judge.  The  notice  of 
decision  the  administrative  law  judge 
issues  in  a  case  processed  under  this 
section  will  advise  you  and  any  other 
parties  to  the  decision  that  you  may  file 
an  action  in  a  Federal  district  court 
Mrithin  60  days  after  the  date  you  receive 
notice  of  the  decision. 

(d)  Extension  of  time  to  file  action  in 
Federal  district  court.  Any  party  having 
a  right  to  file  a  civil  action  under  this 
section  may  request  that  the  time  for 
filing  an  action  in  Federal  district  court 
be  extended.  The  request  must  be  in 
writing  and  it  must  give  the  reasons 
why  the  action  was  not  filed  within  the 
stated  time  period.  The  request  must  be 
filed  with  the  Appeals  Council.  If  you 
show  that  you  bad  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  will  use  the 
standards  in  §404.911. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BUND,  AND  DISABLED 

20  CFR  part  416,  subpart  N,  is 
amended  as  follows: 

1.  The  authority  citation  for  subpart  N 
continues  to  read  as  follows: 

Aethority:  Sec  702(aH5).  1831,  and  1633 
of  the  Social  Security  Act  (42  U.S.C 
902(a)(5],  1383,  and  1383b). 

2.  New  §  416.1466  is  added  under  the 
undesignated  center  heading  "APPEALS 
COUNCIL  REVIEW"  to  read  as  follows: 


1416.1466    Testing  ethnlnation  of  the 
request  for  Appeals  Council  review. 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  part  or  part  422  of  this  chapter,  we 
are  establishing  the  procedures -set  out 

in  this  section  to  test  elimination  of  the   ' 
request  for  review  by  the  Appeals 
Council.  These  procedures  will  apply  in 
randomly  selected  cases  in  which  we 
have  tested  a  combination  of  model 
procedures  for  modifying  the  disability 
claim  process  as  authorized  under 
§§416.1406  and  416.1443,  and  in  which 
an  administrative  law  judge  has  issued 
a  decision  (not  including  a 
recommended  decision)  that  is  less  than 
wholly  favorable  to  you. 

(b)  Effect  of  an  administrative  law 
judge's  decision.  In  a  case  to  which  the 
procedures  of  this  section  apply,  the 
decision  of  an  administrative  law  judge 
will  be  binding  on  all  the  parties  to  the 
hearing  unless  — 

(1)  You  or  another  party  file  an  action 
concerning  the  decision  in  Federal 
district  court; 

(2)  The  Appeals  Council  decides  to 
review  the  decision  on  its  own  motion 
under  the  authority  provided  in 
§416.1469,  and  it  issues  a  notice 
annoimcing  its  decision  to  review  the 
case  on  its  own  motion  no  later  than  the 
day  before  the  filing  date  of  a  civil 
action  establishing  the  jurisdiction  of  a 
Federal  district  court;  or 

(3)  The  decision  is  revised  by  the 
administrative  law  judge  or  the  Appeals 
Council  imder  the  pro^dures  explained 
in  §416.1487. 

(c)  Notice  of  the  decision  of  an 
administrative  law  judge.  Th&  notice  of 
decision  the  administrative  law  judge 
issues  in  a  case  processed  under  this 
section  will  advise  you  and  any  other 
parties  to  the  decision  that  you  may  file 
an  action  in  a  Federal  district  court 
within  60  days  after  the  date  you  receive 
notice  of  the  decision. 

(d)  Extension  of  time  to  file  action  in 
Federal  district  court.  Any  party  having 
a  right  to  file  a  civil  action  under  this 
section  may  request  that  the  time  for 
filing  an  action  in  Federal  district  coiut 
be  extended.  The  request  must  be  in 
writing  and  it  must  give  the  reasons 
why  the  action  was  not  filed  within  the 
stated  time  period.  The  request  must  be 
filed  with  the  Appeals  Council.  If  you 
show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  will  use  the 
standards  in  §416.1411. 

[FR  Doc.  97-25124  Filed  9-22-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  157 

[CGO  91-046] 

raN2116-AF51 

Operational  Measures  To  Raduca  Oil 
Spills  From  Existing  Tank  Vassala 
Without  DouMa  Hulls 

AQBICY:  Coast  Guard.  DOT. 

ACTION:  Final  rule;  response  to  petitions 
for  ndemaking. 

SUMMARY:  On  )uly  30.  1996,  the  Coast 
Guard  published  a  final  rule  requiring 
the  owners,  masters,  or  operators  of  tank 
vessels  of  5,000  gross  tons  or  more  that 
do  not  have  double  hulls  and  that  carry 
oil  in  bulk  as  cargo  to  comply  with 
certain  operational  measures.  This  final 
rule  included  a  provision  requiring,  in 
some  cases,  owner  notification  of  the 
vessel's  calculated  anticipated  under- 
keel  clearance  which  was  scheduled  to 
go  into  effect  on  November  27, 1996. 
Following  issuance  of  the  final  rule,  the 
Coast  Guard  received  comments,  several 
in  the  form  of  petitions  for  rulemaking. 
expressing  concern  about  the 
implementation  of  the  owner 
notification  portion  of  the  under-keel 
clearance  provision  and  requesting  an 
additional  opportunity  to  comment  on 
the  provision.  On  November  27, 1996, 
the  Coast  Guard  granted  this  request  by 
suspending  the  provision  and  giving  the 
public  90  days  to  comment  on  the 
imder-keel  clearance  requirement  in 
general.  After  reviewing  the  additional 
public  comments,  the  Coast  Guard 
issues  a  final  rule  which  revises  the 
under-keel  clearance  requi^ment  for 
single-hull  tank  vessels  and  responds  to 
the  petitions  for  rulemaking. 

DATES:  This  final  rule  is  effective  on 
January  21, 1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406.  Washington.  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-267-1477. 

FOR  FURJjHER  MFORMATKM  CONTACT: 
LCDR  ^uaime  Englebert,  Project 
Manager,  Project  Development  Division, 
at  202-267-1492  or  LT  Brian  WUlis, 
Vessel  Compliance  Division,  at  202- 
267-2735. 
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SUPPtafKNTAHY  INFORMATION: 
Regulatory  Histiwy 

The  regulatory  history  for  this 
nilemaking  is  recounted  in  the  preamble 
of  the  final  rule  entitled  "Operational 
Measures  to  Reduce  Oils  Spills  from 
Existing  Tank  Vessels  without  Double 
Hulls"  (61  FR  39770:  hdy  30, 1996). 

As  the  result  of  the  petitions  from 
industry,  the  Coast  Guard  published  a 
notice  in  the  Federal  Register  on 
November  27,  1996  suspending  the 
eCFsctive  date  of  the  owner  notification 
provision  in  the  under-keel  clearance 
requirement  entiUed  "Operational 
Measures  to  Reduce  Oil  Spills  from 
Existing  Tank  Vessels  without  Double 
Hulls;  Partial  Suspension  of  Regulation" 
(61  FR  60189)  and  solicited  additional 
comments  on  the  entire  under-keel 
clearance  provision  contained  in  the 
final  rule. 

Backgrouiid  andPurpoae 

Background  information  on  operation 
measures  for  existing  vessels  without 
doable  hulls  is  provided  in  the 
preambles  to  the  advance  notice  of 
proposed  rulemaking  (ANPRM)  (56  FR 
56284;  November  1. 1991),  the  notice  of 
proposed  rulemaking  (NPRM)  (58  FR 
54870;  October  22.  1993),  the 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  (60  FR  55904; 
November  3. 1995),  and  the  final  rule 
(61  FR  39770;  July  30. 1996). 

Discnasioe  of  Commenti 

The  Coast  Guard  received  65  letters 
containing  over  190  comments  on  the 
under-keel  clearance  provision  of  the 
operational  measures  July  1996  final 
rule.  Two  comments  strongly  supported 
the  under-kAl  clearance  requirement  as 
written  in  the  final  rule.  Two  other 
comments  requested  an  extension  of  the 
comment  period  for  the  partial 
suspension.  One  of  these,  in  addition  to 
the  party's  original  petition,  requested 
specific  data  from  the  Coast  Guard  on 
^e  bens  for  the  requirement.  A  copy  of 
the  Coast  Guard's  response  to  this 
request  was  added  to  the  docket. 
Thereafter,  the  Coast  Guard  notified  the 
public  of  this  addition  to  the  docket  and 
permitted  the  public  an  additional  30 
days  to  comment  (62  FR  3463;  January 
23, 1997). 

The  following  discussion  summarizes 
the  remaining  comments  and  is  (livided 
into  the  following  topics:  (1)  Removal  of 
the  under-keel  clearance  requirement: 
(2)  Owner  notification;  (3)  Applicability; 
(4)  Economic  analysis;  (5)  Master/pilot 
relationship;  and  (6)  Calculations. 
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1.  Removal  of  the  Under-Keel  Clearance 
Requirement 

Fifty-two  comments  urged  the  Coast 
Guard  to  eliminate  the  under-keel 
clearance  requirement  from  the 
operatiotial  measures  rulemaking. 
Twenty-four  conunents  argued  that  the 
under-keel  clearance  requirement 
circumvents  the  knowledge  and  ability 
of  the  master  and  pilot — parties  that 
have  historically  policed  themselves 
and  have  the  local  expertise  to  safely 
command  the  vessel — and  should, 
therefore,  be  removed.  Nineteen  of  these 
comments  specifically  suggested  that  it 
was  not  necessary  for  the  Coast  Guard 
to  regulate  under-keel  clearance,  since 
current  industry  practice  dictates  the 
responsible  performance  of  under-keel 
clearance  calculations  by  the  master. 
One  comment  indicated  that  the 
anticipated  under-keel  clearance 
requirement  contained  in  the 
operational  measures  final  rule  was 
similar  to  the  recordkeeping  aspects  of 
the  International  Safety  Management 
(ISM)  Code  and.  therefore,  redundant. 
Another  comment  contended  that  the 
rules  regarding  under-keel  clearance 
were  not  only  unnecessary,  but 
dangerous,  and  urged  their  inunediate 
removal.  The  comment  explained  that  to 
require  a  discussion  of  under-keel 
clearance  at  night  could  result  in  the 
loss  of  night  vision  and  create  the 
potential  for  more  accidents  to  occur. 

The  Coast  Guard  finds  that  requiring 
a  master  to  calculate  the  anticipated 
under-keel  clearance  of  the  ship,  discuss 
the  clearance  and  the  transit  with  the 
pilot,  and  ensure  that  the  decisions 
being  made  on  the  bridge  comply  with 
company  policy  reflects  good 
seamanship.  Efiisctive  communication 
and  passage  planning  are  critical  for  a 
large  single-hull  tankship  entering  port 
The  failure  of  either  can  contribute  to 
accidents  as  was  presented  in  the 
quantitative  risk  model  for  the  SNPRM. 
Thus,  an  anticipated  under-keel 
clearance  provision  was  required.  It  was 
recognized  in  both  the  SNPRM  and  the 
final  rule  that  many  companies,  masters, 
and  pilots  conduct  "self-imposed" 
under-keel  clearance  plaiming.  The 
requirement  in  the  final  rule  ensured  all 
single-hull  tankship  masters  plan, 
consider,  and  communicate  this  crucial 
aspect  of  navigation.  The  current 
regulations  contained  in  33  CFR  164.11 
require  tankship  personnel  to  set  the 
vessel's  speed  with  regard  to  the  vessel's 
maneuverability  when  there  is  small 
under-keel  clearance.  They  do  not 
require  the  specific  calculation  of 
clearance  or  the  planning  of  the  ship's 
transit  to  identify  areas  of  concern. 
Section  164.11  also  does  not  focus  the 


discussion  of  the  pilot  and  master  on 
passage  planning  or  under-keel 
clearance.  This  final  rule  amends  the 
original  prescriptive  calculation 
requirement  of  §  157.455  and  removes 
the  owner  notification  provision,  but 
continues  to  stress  the  importance  of 
communications  between  the  pilot  and 
the  master  about  the  vessel's  transit, 
including  its  anticipated  under-keel 
clearance. 

The  ISM  code  requirements  also  do 
not  specifically  require  that  tankship 
masters  calculate  the  anticipated  imder- 
keel  clearance  of  their  vessels  prior  to 
entering  or  leaving  port.  Therefore,  as 
required  in  this  final  ride,  the  master's 
consideration  of  the  vessel's  anticipated 
under-keel  clearance  and  the  owner's 
isstiance  of  company  guidance, 
complement  the  ISM  code.  By 
recognizing  the  owner's  responsibility 
in  providing  safety  guidance  to  the 
master  and  focusing  that  guidance  to  the 
time  single-hull  taiikships  are  most  at 
risk  of  spilling  large  quantities  of  oil 
(while  maneuvering  to  or  from  a  facility 
or  anchorage),  this  final  rule  will  reduce 
the  likelihood  of  future  casualties. 

The  Coast  Guard  disagrees  that  the 
calculation  of  anticipated  under-keel 
clearance  or  conferring  with  company 
personnel  or  referring  to  company 
guidance  poses  a  safety  risk.  Bridge 
personnel  have  checklists,  cargo 
calculations,  pilot  information  cards, 
chart  plots,  and  several  other  items  that 
must  be  completed  prior  to  transiting  a 
port.  During  night  transits,  the 
requirements  are  the  same.  Consultation 
with  the  company  should  not  pose 
difficulty  to  a  master  of  any  ship,  in 
daylight  or  at  night  If  it  does,  safety  is 
hindered  by  other  human  factors  such 
as  a  lack  of  clearly  written  guidance,  no 
local  contact  personnel,  or  an  ineffective 
means  of  communication  on  the  bridge, 
not  by  an  under-keel  clearance 
requirement  Regardless,  the  Coast 
Guiard  has  amended  the  anticipated 
imder-keel  clearance  requirement  liy 
simply  requiring  the  owner  or  operator 
to  provide  written  guidance  to  the 
tankship  master  rather  than  alloMring  the 
option  of  either  written  policy  <» 
contacting  company  personnel.  By  only 
requiring  written  guidance,  the  Coast 
Guard  is  ensuring  a  tankship  master  no 
longer  has  to  worry  about  not  being  able 
to  contact  company  personnel  or  leaving 
the  bridge  in  order  to  comply  with  the 
requirement. 

'Twenty-four  conunents  recommended 
that  the  anticipated  under-keel 
clearance  provision  be  removed  and 
replaced  with  a  non-regulatory 
requirement  that  the  controlling  depth 
and  proper  under-keel  clearance  be 
established  by  the  Captain  of  the  Port 


(COTP),  die  pilot,  or  the  Port  Authmity. 
The  comments  reasoned  that  these 
entities  are  in  the  best  position  to 
develop  criteria,  because  of  their  in- 
depth  knowledge  of  port  conditions  and 
their  ability  to  specify  the  limiting 
factors  applicable  to  a  port 

The  Coast  Guard  does  not  prohibit  the 
Port  Authority  or  any  other  port  group 
from  meeting  and  developing  guidance 
for  tankships.  OPA  90  requirad  the 
Coast  Guard  to  implement  regulatory 
measures  that  were  both  economically 
and  technologically  feasible  for  single- 
hull  tankship  prior  to  their  phase-out 
dates.  This  final  nde  implements  a 
planning  tool  termed  "anticipated 
under-keel  clearance"  for  single-hull 
tank  vessels  in  order  to  implement  the 
requirements  of  section  4115(b)  of  OPA 
90.  This  rule  does  not  conflict  with  any 
existing  prescribed  port  authority 
under-keel  clearance  guidance. 

One  comment  argued  that  the  Coast 
Guard  did  not  properly  substantiate  the 
operational  measures  final  rulemaking. 
The  comment  proposed  that  the 
administrative  record  constructed  by  the 
Coast  Guard  lacked  the  factual  basis  to 
support  a  determination  to  implement 
an  anticipated  under-keel  clearance 
requirement  for  single-hull  tankships. 
The  comment  argued  that  an  anticipated 
under-keel  clearance  requirement  was 
not  necessary,  because  lack  of  clearance 
has  not  been  documented  as  a 
contributing  factor  in  any  oil  spills  to 
this  date.  In  addition,  the  comment 
contended  that  the  Coast  Guard 
neglected  to  give  the  public  due  notice- 
of  the  anticipated  under-keel  clearance 
owner  notification  requirement  and  its 
assessment  in  the  final  rule. 

The  regulatory  analysis  for  the 
SNPRM  was  based  on  a  subjective 
review  of  single-hull  vessel  casualties. 
Generally,  there  are  multiple  causes  for 
each  accident  which  are  commoidy 
termed  "chain  of  events."  As  explained 
in  the  SNPRM  and  the  final  rule 
assessment,  if  a  contributory  cause  of 
the  reviewed  casualty  was  a  lack  of 
passage  planning,  including  the  feilure 
of  the  master  to  review  the  vessel's 
draft,  depth,  or  route  prior  to  a  port 
transit,  a  portion  of  the  spilled  oil  was 
documented  as  being  preventable  by  use 
of  an  imder-keel  clearance  requirement 
Using  the  SNPRM's  quantitative  risk 
assessment,  this  spilled  oil  amount  was 
then  reduced  by  a  range  of  10  to  23 
percent  of  the  original  amount  to  reflect 
the  predicted  effectiveness  of  the 
proposed  anticipated  under-keel 
clearance  provision.  Predicting  the 
futiue  avoidance  of  casualties  based  on 
a  risk  assessment  is  an  accepted 
analytical  tool.  The  fact  that  a  major  oil 
spill  cannot  be  attributed  solely  to  a  lack 


of  under-keel  clearance,  does  not 
indicate  that  potential  benefits  from  a 
focused  effort  on  under-keel  clearance 
do  not  exist.  The  lack  of  calculating 
anticipated  under-keel  clearance  and 
discussing  the  vessel's  route  prior  to 
entering  or  leaving  a  pmt  have  partially 
contributed  to  past  casualties.  'This  past 
history  is  enough  to  substantiate  the 
benefits  of  a  passage  planning 
requirement  that  focuses  on  anticipated 
under-keel  clearance  to  prevent 
groundings  by  single-hull  tankships. 
The  Coast  Guard  contends  that  the 
public  was  afforded  due  notice  and  the 
opportunity  to  comment  on  the 
anticipated  under-keel  clearance 
provisions.  In  the  SNPRM  the  Coast 
Guard  discussed  both  the  mandatory 
passage  planning  requirement  and  the 
need  to  involve  the  vessel's  owner  in 
making  navigation  decisions.  In  fact, 
every  relevant  regulatory  document 
associated  with  operational  measures 
has  stressed  the  importance  the  Coast 
Guard  places  on  owner  involvement.  In 
response  to  adverse  comments  to  the 
SNPRM's  proposed  Vz  meter  anticipated 
under-keel  clearance  minimum,  the 
Coast  Guard  removed  the  imiform 
under-keel  clearance  requirement  and 
replaced  it  with  a  logical  outgrowth  of 
that  concept.  Both  the  assessments  and 
the  source  documents  for  every  incident 
documented  in  the  assessm^its  were  in 
the  public  record  and  were  available  to 
the  public  during  this  rulemaking.  The 
Coast  Guard  nevertheless  suspended  the 
under-keel  clearance  requirement  and 
allowed  an  additional  comment  period 
to  guarantee  that  every  pubic  concern 
was  thoroughly  considered  and 
addressed  before  it  took  this  final  action 
on  under-keel  clearance  for  single-hull 
tank  vessels. 

2.  Owner  Notification 

Fifty-four  comments  urged  the  Coast 
Guard  to  remove  the  owner  notification 
provisions  contained  in  §§  157.455(a)(5) 
and  (6)  of  the  operational  measures 
regulation.  The  comments  argued  that 
shore-based  personnel  contacted  for  a 
decision  regarding  anticipated  under- 
keel  clearance  could  be  located 
thousands  of  miles  away  bom  the  port 
and  unfamiliar  with  the  maneuvering 
characteristics  and  behavior  of  the 
vessel  in  a  loaded  condition.  In  essence, 
they  argued  that  the  master  may  have  to 
rdly  on  the  "expertise"  of  an  imqualified 
party  in  another  part  of  the  world,  who 
may  never  have  been  to  sea,  and  may  be 
half  asleep  when  contacted  to  make  a 
decision  as  to  whether  a  vessel  should 
proceed.  However,  ten  conunents 
indicated  that,  if  the  Coast  Guard 
deemed  it  necessary  to  regulate  under- 
keel  clearance,  they  would  support  a 


requirement  that  owners  or  operators 
provide  under-keel  guidance  through  a 
prescribed  policy  which  could  be 
consulted  by  the  master  during  transit 
One  comment  fully  supported  the 
approach  taken  by  the  Coast  Guard  in 
the  final  rule  and  endorsed  it  as  valid. 
The  comment  stated  that  conscientious 
operators  do,  and  all  operators  should, 
take  imder-keel  clearance  into  accoimt 
when  planning  a  voyage.  The  comment 
further  explained  that  the  pilot's  job  is 
made  easier  knowing  that  the  ship  has 
been  loaded  with  due  regard  for  local 
draft  limitations  and  that  the  master  and 
the  ship's  owner  have  considered  the 
limitations  in  planning  the  vessel's     > 
transit 

In  the  final  rule,  the  Coast  Guard 
issued  a  requirement  that  involved  the 
owner  or  of>erator  at  the  policy  level.  In 
addition,  an  alternative  to  supplying 
written  company  policy  on  under-keel 
clearance  was  provided  allowing  the 
master  to  contact  company  personnel. 
This  measure  ensured  that  company 
policy  was  checked  or  management  was 
informed  of  the  vessel's  passage 
situation.  This  final  rule  removes  the 
owner  notification  provision  and  simply 
requires  company  policy  to  be  provided 
to  the  master.  The  responsibility  for 
estimating  the  anticipated  imder-keel 
clearance  along  the  transit  route  of  the 
vessel,  including  the  facility  or 
anchorage,  is  now  placed  on  the  master. 
However,  the  company  policy  should 
provide  the  master  the  guidance  needed 
to  pre-plan  the  transit  and  the  direct 
authority  to  delay  the  transit  or  take  any 
action  necessary  to  ensure  the  vessel's 
safe  navigation. 

Three  comments  noted  what  they 
perceived  as  a  "technical  defect"  in  the 
drafting  of  §  157.455(a)(6).  The 
provision  states  that  an  owner  should 
not  allow  a  vessel  to  proceed  if  transit 
"would  not  be  prudent  considering,  but 
not  limifed  to,  the  anticipated  under- 
keel  clearance,  any  Captain  of  the  Port 
(COTP)  under-keel  clearance  guidance, 
and  the  pilot's  reconunended 
clearance."  The  conunents  contended    - 
that  the  "but  not  limited  to"  phrasing 
contained  in  this  section  implies  that 
the  owner's  decision  to  allow  a  vessel  to 
proceed  could  be  based  on  unspecified 
criteria  in  addition  to  the  specified 
factors.  They  argued  that  since  the 
provision  effectively  places  legal 
responsibility  for  imprudence  in  making 
under-keel  clearance  determinations  on 
the  owner  or  operator  of  a  vessel,  the 
Coast  Guard  should  be  specific  as  to  the 
criteria  to  be  applied. 

The  Coast  Guard  has  removed  the 
phrase  "but  not  limited  to"  fixim  the 
anticipated  under-keel  clearance 
provision  in  this  final  rule.  The  phrase 
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was  meant  to  include  such  things  as 
anticipated  traffic,  ship-specific    "^ 
maneuvering  characteristics  with 
respect  to  small  under-keel  clearances, 
or  other  existing  company  policies  that 
may  be  affected.  The  company  guidance 
required  in  this  final  rule  should  covot 
these  types  of  contingencies. 

3.  Applicability 

Twenty-one  comments  requested  that 
the  Coast  Guard  explicitly  limit  the 
application  of  the  anticipated  under- 
keel  clearance  requirement  to  single- 
hull  tankships,  and  exclude  all  other 
carriers,  including,  but  not  limited  to. 
bulk  carriers,  general  cargo  carrios, 
container  ships,  and  Roll-on,  Roll-off 
container  ships.  In  contrast,  one 
comment  recommended  use  of  imder- 
keel  clearance  guidance  for  all  ships, 
not  just  tankships  without  double  hulls. 
The  comment  explained  that  some  other 
types  of  vessels  (e.g.,  dry  cargo  vessels) 
routinely  carry  more  oil  in  bunkers  than 
many  tank  vessels  carry  as  cargo. 
Consequently,  the  comment  argued  that 
whatever  increased  protection  to  the 
environment  results  from  requiring 
under-keel  clearance  for  single-hull 
tankships  should  be  amplified  if  such 
measures  are  applied  to  all  vessels  using 
the  waterways. 

The  Coast  Guard  is  acting  under  the 
authority  of  section  4115(b)  of  OPA  90 
and  does  not  intent  to  extend 
implementation  of  operational  measiues 
to  vessels  other  than  vessels  of  5,000 
gross  tons  (GT)  or  more  that  do  not  have 
double  hulls  and  that  carry  oil  in  bulk 
as  cargo  in  this  final  rule.  Implementing 
the  pre-planning  guidance  and 
communication  requirements  of  this 
final  rule  is  prudent  on  all  vessels. 
However,  this  rule  only  prescribes  an 
anticipated  under-keel  requirement  for 
single-hull  tank  vessels.  If  the  Coast 
Guard  deemed  it  appropriate  to  expand 
the  applicability  of  this  rule  to  dther 
vessel  types,  a  notice  would  be  issued 
in  the  Federal  Register  and  the  public 
would  be  allowed  an  opportunity  to 
comment.  Currently,  many  COTPs  and 
port  authorities  are  working  together  to 
develop  non- regulatory  solutions  to 
reducing  risk  within  their  waterways. 
The  public  is  encoinaged  to  contact 
their  local  COTPs  to  discuss  ongoing 
port  efforts  and  become  involved  in 
these  issues. 

4.  Economic  Analysis 

Eighteen  comments  questioned  the 
results  of  the  regulatory  analysis 
completed  by  the  Coast  Guard  and 
requested  that  the  General  Accounting 
Office  study  the  economic  impact  of  a 
requirement  for  the  establishment  of  a 
minimum  imder-keel  clearance  for 


single-hull  tankships  prior  to 
implementation  of  a  final  rule.  In 
addition,  the  comments  requested  that  a 
small  working  group,  comprised  of 
representatives  from  industry  and  the 
Coast  Guard,  be  established  specifically 
for  the  purpose  of  studying  the  isaue  of 
under-keel  clearance.  Another  comment 
also  expressed  concern  about  the 
potential  financial  impact  of  the 
anticipated  under-keel  clearance 
requirement,  and  contended  that  the 
Coast  Guard  should  impose  new 
regulations  only  after  an  attempt  to 
enforce  ctirrent  regulations  fails  and  a 
reasonable  risk  of  harm  exists.  In 
contrast,  one  conunent  stated  that  the 
original  anticipated  under-keel 
clearance  requirement  was  reasonable 
and  consistent  with  modem  practice. 

The  Coast  Guard  has  revised  the 
anticipated  under-keel  clearance 
requirement  in  this  final  rule  to  make  it 
less  prescriptive.  Because  the 
requirement  in  this  final  rule  contains 
the  original  commimication  and  pre- 
planning under-keel  clearance  fociu  for 
single-hull  tank  vessels,  the  Coast  Guard 
estimates  that  the  benefits  from  this  rule 
will  remain  as  originally  predicted  until 
2015  when  these  vessels  no  longer 
transit  in  U.S.  ports.  Because  this 
requirement  reflects  current  industry 
practice  and  ensures  all  single-hull 
tankships,  at  the  very  least,  take  the 
time  to  plan  the  vessel's  passage  with 
respect  to  imder-keel  clearance  and 
discuss  it  with  the  pilot,  the  Coast 
Guard  does  not  agree  that  an  additional 
economic  analysis  is  needed.  If  a  COTP 
deems  it  necessary  to  require  under-keel 
clearance  or  draft  requirements,  a  cost 
analysis  would  be  done  and  presented 
to  the  public  for  comment  prior  to 
implementation.  Individual  or  small 
industry  group  participation  in  local 
determinations  of  this  sort  are  used 
extensively  by  the  Coast  Guard  to  help 
it  develop  port  requirements. 

One  comment  expressed  concern  that 
Protection  and  Indemnity  (P  &  I)  Clubs 
might  decline  claims  resulting  from  oil 
spills  based  on  a  determination  that  an 
owner,  operator,  or  representative 
employee  was  privy  to  an  unsafe 
practice  under  the  Marine  Insurance  Act 
of  1906.  Consequently,  the  company 
holding  the  Certificate  of  Financial 
Responsibility  (COFR),  as  guarantor, 
would  be  obligated  to  pay  the  claim, 
causing  insurance  rates  to  rise 
significantiy.  As  a  result,  the  comment 
argued  that  the  cost  of  obtaining  a  COFR 
should  have  been  included  in  the  cost 
calculations  for  the  operational 
measures  final  rule. 

The  Coast  Guard  developed  the 
original  anticipated  under-keel 
clearance  requirement  to  ensure  owners 


and  operators  were  fully  informed  of 
vessel  operations  prior  to  transiting 
port.  Although  this  final  rule  removes 
the  owner  notification  provision,  it 
remains  a  preventive  measure  and 
focuses  on  ensuring  the  master  follows 
company  guidance  that  contains 
appropriate  information  to  navigate 
safely.  All  of  the  anticipated  under-keel 
clearance  requirements  discussed  in  this 
rulemaking  have  focused  on  planning 
and  prevention.  Therefore,  the  original 
final  rule's  cost  analysis  has  not  been 
amended  to  include  the  cost  of 
insurance  rate  increases  to  those 
companies  who  may  be  found  liable  for 
future  spills  due  to  their  own 
imprudence. 

A  separate  comment  maintained  that 
the  imposition  of  an  anticipated  tuider- 
keel  clearance  requirement  on  the 
single-hull  tanker  Oeet  would  cause  a 
substantial  loss  of  cargo-carrying 
capacity,  forcing  either  an  increase  ur 
the  fleet  size  serving  U.S.  markets,  or  an 
increase  in  the  ntm^r  of  trips  required 
to  move  a  specific  quantity  of  oil. 
According  to  the  comment,  the  Coast 
Guard  failed  to  quantify  the  cargo  loss 
£actor  or  evaluate  its  efiiacts  in  the  final 
rule  regulatory  assessment.  The  original 
final  rule  assessment  estimated  the  cost 
of  cargo  shut-out  for  single-hull 
tankships.  Because  industry  indicated 
that  prudent  under-keel  clearances  were 
already  the  standard  "best  practice"  for 
the  majority  of  single-hull  vessels,  the 
Coast  Guard  found  that  single-hull 
tankship  traffic  would  not  be  notably 
increased  by  the  anticipated  under-keel 
clearance  requirement.  Therefore,  this 
cost  was  not  included  in  the  assessment 

5.  Master/Pilot  Relationship 

One  conunent  requested  that  the 
Coast  Guard  consider  allowing  the 
master  to  discuss  draft,  anticipated 
under-keel  clearance,  and  passage 
planning  with  the  boarding  pilot  by 
radio,  cellular  phone,  or  some  other 
method,  prior  to  the  pilot  coming  on 
board.  The  comment  explained  that  in 
most  ports,  the  current  pilot  boarding 
stations  are  too  close,  leaving  no  time 
for  the  pilot  to  discuss  passage  planning 
prior  to  proceeding  to  the  chaimel  or 
river. 

The  Coast  Guard  encourages  masters 
to  contact  pilots  prior  to  boarding', 
stations.  The  operational  measure 
requiring  pilot  cards  (§  157.450)  ensures 
that  discussions  between  the  master  and 
the  pilot  occiu  prior  to  entering  port  or 
ge^ing  underway.  This  anticipated 
under-keel  clearance  requirement  also 
requires  a  discussion  between  the  pilot 
and  the  master.  It  is  the  responsibility 
of  the  master  to  take  the  time  to  discuss 
the  vessel's  passage  with  the  pilot.  Safe 


navigation  of  the  vessel  hinges  on  this 
discussion  as  well  as  the  competence  of 
the  bridge  team.  There  is  no  regulation 
that  prohibits  a  master  from  requesting 
the  pilot  to  board  early  or  from 
conferring  with  the  pilot  by  radio  or 
other  means  prior  to  boarding,  or 
engaging  in  any  other  communication 
that  helps  clarify  conditions  prior  to  a 
port  transit. 

6.  Calculations 


Twelve  comments  expressed 
dissatisfaction  with  the  anticipated 
under-keel  clearance  provision  relating 
to  the  calculation  of  squat.  Two 
comments  contended  that  if  squat 
characteristics  are  to  be  taken  into 
account  for  the  anticipated  under-keel 
clearance  calculation,  the  regulations 
should  incorporate  generic  squat 
equations  to  avoid  Ihe  inaccm-acies 
associated  with  using  empirical 
formulas.  One  comment  specifically 
recommended  that  the  Coast  Guard 
establish  speed  curves  for  various  sizes 
and  types  of  vessels  to  be  used  in 
calculating  anticipated  under-keel 
clearance.  Another  conunent  suggested 
that  the  local  COTP,  in  coordination 
with  the  pilots,  officially  predetermine 
the  transit  speed  at  each  critical 
geographical  point  for  each  ship  type; 
size,  and  draft.  The  conunent  contended 
that  if  the  COTP  did  not  dictate  the     ■■^. 
transit  speed  for  the  purpose  of        -> 
calculating  squat,  artificially  low  transit 
speeds  that  disregard  the  steering  effect 
could  be  used  in  order  to  obtain  a 
minimum  Squat  value  and  reduce  the 
ship's  calculated  navigational  draft. 

Another  comment  urged  the  Coast 
Guard  to  prescribe  the  form  of  all 
required  calculations  in  order  to  ensure 
unifonnify  of  usage  throughout 
industry,  and  to  &cilitate  Coast  Guard 
inspections  for  compliant^.  One 
conunent  recommended  that 
§  157.455(aKl)(iii)  be  amended  to  allow 
masters  to  rely  on  calculations  or 
experience  in  determining  the 
corresponding  effiects  of  the  intended 
transit  speed  on  the  vessel.  The 
comment  explained  that  the  available 
formulas  for  squat  are  inaccurate  for 
vessels  in  confined  channels  and  tend  to 
yield  a  much  greater  sqnat  than  the 
vessel  actually  realizes.  Three 
comments  suggested  that  the  issue  of 
squat  should  be  a  matter  of  disctission 
between  master  and  pilot  and  not 
required  to  be  determined  at  the 
commencement  of  a  voyage.  Three  other 
comments  argued  that  imless  the  Coast 
Guard  was  {»eparad  to  designate  a 
methodology  for  determining  squat,  the 
calcidation  of  squat  should  not  be 
required  by  regulations. 


One  comment  supported  the 
requirement  to  include  squat  in  the 
anticipated  under-keel  clearance 
calculation.  If,  according  to  the 
comment,  §  157.450  requires 
maneuvering  characteristics  (including 
squat  characteristics)  to  be  recorded  on 
the  wheelhouse  poster  in  accordance 
with  Appendix  2  of  IMO  Resolution 
A.601(15),  then  §  157.455  should  be 
amended  by  removing  the  "if  known"  . 
from  the  tankship's  deepest  draft 
calculation.  The  comment  explained 
that  based  on  §  157.450,  squat 
characteristics  should  be  known,  and 
that,  therefore,  the  "if  known"  phrasing 
should  be  deleted  from  §  157.455,  in 
order  to  make  the  provisions  consistent. 

The  Coast  Guara  has  removed  the 
prescriptive  calculation  criteria  for  the 
anticipated  under-keel  clearance 
requirement  in  this  final  rule. 
Consideration  of  squat  and  how  it  may 
afiiact  the  vessel's  maneuverability 
during  a  transit  is  required  by  §  164.11 
for  all  vessels.  This  final  rule  ensures 
that  the  master  and  the  pilot  discuss  the 
passage  plan,  including  the  anticipated' 
under-keel  clearance.  This  discussion 
should  include  speed,  squat,  and 
maneuverabilify  criteria,  as  found  in  the 
wheelhouse  poster  in  accordance  with 
Appendix  2  of  IMO  Resolution 
A.601(15)  and  their  effect  on  the  vessel's 
"safe  transit.  While  the  Coast  Guard 
could  implement  speed  restrictions  for 
all  single-hull  tankships  in  this 
rulemaking  or  provide  empirical 
formulas  for  squat  calculations,  it  has 
not.  Diverse  port  needs,  vessel 
characteristics,  and  port  hydrography 
make  such  requirements  difficult  to 
develop  and  keep  current.  Local  COTPs, 
who  have  knowledge  of  port-specific 
needs,  may  choose  to  implement  these 
types  of  requirements.  However,  if  a 
COTP  deems  if  necessary  to  require 
speed  restrictions  or  the  calculation  of 
squat  formulas,  a  cost  analysis  would  be 
done  and  presented  to  the  public  for 
comment  prior  to  implementation. 


Regulatoiy  AMMment 

This  rule  is  a  sigmficant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Order.  It  required  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order,  and  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26. 1970).  An 
Assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES.  Revisions  to  the  Assessment 
completed  for  the  final  rule  (61  FR 


39770;  July  30, 1996)  are  summarized  as 
follows: 

The  amended  anticipated  under-keel 
clearance  requirement  in  this  final  rule 
is  less  prescriptive  than  the  provision 
the  Coast  Guard  evaluated  in  the 
Operational  Measiu«s  final  rule  (61  FR 
39770).  However,  because  it  ccMttains 
the  essential  elements  contained  in  the 
original  anticipated  under-keel 
clearance  provision — communication, 
planning,  and  acting  to  ensure  safe 
navigation — this  amended  anticipated 
nnder-keel  clearance  requirement 
should  be  effective  as  the  original,  more 
prescriptive,  requirement.  Therefore,  the 
costs  and  benefits  for  this  final  joile 
remain  as  calculated  in  the  original  finnj 
rule  regulatory  assessment.  The 
estimated  cost  of  implementing  thi« 
amended  anticipated  under-keel 
clearance  requirement  remains  at  $43.97 
million.  Implementing  this  adjusted 
anticipated  under-keel  clearance 
requirement  would  still  yield  a  10  to  23 
percent  risk  effectiveness  factor  in 
preventing  grounding  or  casualties  of 
single-hull  tank  vessels.  T'he  estimated 
benefit  range  remains  at  5,279  to  12,142 
barrels  of  unspilled  oil  in  the  19  years 
this  requirement  will  be  in  effect  The 
estimated  cost-benefit  range  for  the 
amended  anticipated  under-keel 
clearance  in  this  final  rule  is  $3,223- 
S7,931  per  barrel  of  im^illed  oil. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a    •  < 
sulwtantial  number  of  small  entities. ' 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independentiy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  nnal  rule  does  not  change  the 
cost  or  benefit  estimates  of  the 
anticipated  under-keel  clearance 
requirement  contained  in  the  original 
final  rule.  For  the  reasons  discussed  in 
the  final  rule  for  operational  measures 
(61  FR  39786),  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

Aaaistance  for  Small  Entities 

In  accordance  with  secticm  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  vtrill 
provide  assistance  to  small  entities  to 
determine  how  this  rule  applies  to    ' 
them.  If  you  are  a  small  business  and 
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need  assistance  understanding  the 
provisions  of  this  rule,  please  contact 
the  Coast  Guard  Captain  of  the  Port 
(COTP)  closest  to  your  vessel's 
operational  area. 

Unfunded  Mandate 

Under  the  Unfunded  Mandate  Reform 
Act  (Pub.  L  104-4).  the  Coast  Guard 
must  consider  whether  this  rule  will 
result  in  an  annual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation).  The  Act  also  requires  (in 
Section  205)  that  the  Coast  Guard 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and, 
from  those  alternatives,  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

The  cost-benefit  analysis  done  for  the 
original  anticipated  under-keel 
clearance  requirement  remains 
unchanged  for  this  final  rule.  The 
anticipated  under-keel  clearance 
reqiiirement  contained  in  this  final  rule 
is  less  prescriptive  while  achieving  the 
same  objective.  The  anticipated  under- 
keel  clearance  requirement,  as  amended 
in  this  final  rule,  does  not  resiilt  in  costs 
of  $100  million  or  more  to  either  State, 
local,  or  tribcd  governments,  in  the 
aggregate,  or  to  the  private  sector  and  is 
the  least  burdensome  alternative  that 
achieves  the  objective  of  the  riile. 

CoUectioB  of  laCamMtion 

This  final  rule  contains  no  new 
collection-of-infi»niation  requirements 
under  the  Paperwork  Reduction  Act  of 

1995  (44  U.S.C  3501  et  seq.).  As  stated 
in  a  notice  published  on  December  6, 

1996  (61  FR  64618).  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  collection  requirements 
under  OMB  control  number  2115-0629. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (Octobo-  26. 1987)  and  has 
determined  that  this  final  rule  does  not 
have  s\ifficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

EnvirraineBt 

_  t 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rxile  for 
the  original  operational  measures  final 
rulemaking  and  concluded  that 
preparation  of  an  Environmental  Impact 
Statement  was  not  necessary.  An 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  are 
available  in  the  docket  for  inspection  or 


copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  157 

Cargo  vessels.  Oil  Pollution. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  157  as  follows: 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1903:  46  U.S.C.  3703, 
3703a  (note);  49  CFR  1.46.  Subparts  G,  H.  and 
I  an  alto  issued  under  section  4115(b).  Pub. 
L.  101-380. 104  Stat  520;  Pub.  L  104-55, 
109  SUt  548. 

2.  The  stay  announced  at  61  FR 
60189,  November  27. 1996.  is  lifted  and 
§  157.455  is  revised  to  read  as  follows: 


f157.4S5    MMnMim  under-kaal  ( 

(a)  The  owner  or  operator  of  a 
tankship.  that  is  not  fitted  with  a  double 
bottom  that  covers  the  entire  cargo  tank 
length,  shall  provide  the  tankship 
master  with  written  under-keel 
clearance  guidance  that  includes — 

(1)  Factcvs  to  consider  when 
calculating  the  ship's  deepest 
navigational  draft; 

(2)  Factors  to  consider  when 
calculating  the  anticipated  controlling 
depth; 

(3)  Consideration  of  wreather  or 
enviroiunental  conditions;  and 

(4)  Conditions  which  mandate  when 
the  tankship  owner  or  operator  shall  be 
contacted  prior  to  port  entry  or  getting 
underway;  if  no  such  conditions  exist, 
the  gtiidance  must  contain  a  statement 
to  that  effect 

(b)  F*hor  to  entering  the  port  or  place 
of  destination  and  prior  to  getting 
underway,  the  master  of  a  tankship  that 
is  not  fitted  with  the  double  bottom  that 
covers  the  entire  cargo  tank  length  shall 
plan  the  ship's  passage  using  guidance 
issued  under  p>aragraph  (a)  of  this 
section  and  estimate  the  anticipated 
under-keel  clearance.  The  tankship 
master  and  the  pilot  shall  disciiss  the 
ship's  planned  transit  including  the 
anticipated  under-keel  clearance.  An 
entry  must  be  made  fii  the  tankship's 
official  log  or  in  other  onboerd 
dociunentation  reflecting  discussion  of 
the  ship's  anticipated  passage. 

(c)  Tne  owner  or  operator  of  a  tank 
barge,  that  is  not  fitted  with  a  double 
bottom  that  covers  the  mitire  cargo  tank 
length,  shall  not  permit  the  barge  to  be 
towed  unless  the  primary  towing  vessel 


master  or  operator  has  been  provided 
with  written  under-keel  clearance 
guidance  that  includes — 

(1)  Factors  to  consider  when 
calculating  the  tank  barge's  deepest 
navigational  draft: 

(2)  Factors  to  consider  when 
calculating  the  anticipated  controlling 
depth; 

(3)  Consideration  of  weather  or 
environmental  conditions;  and 

(4)  Conditions  which  mandate  when 
the  tank  barge  owner  or  operator  shall 
be  contacted  prior  to  port  entry  or 
getting  underway;  if  no  such  conditions 
exist,  the  guidance  must  contain  a 
statement  to  that  effect 

Dated:  September  15. 1997. 
Kobert  B.  Krunek. 

Admiral,  U.S.  Coast  Guard  Coaimandant. 
{PR  Doc  97-25208  Filed  9-22-97;  8:45  am] 
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ENVIRONMENTAL  PROTECnON 
AGENCY 

40  CFR  Part  52 

[IIE-^M6-680«a;  A-1-FRL-58»4-^ 

Approval  and  Promulgation  of  Air 
QiMilty  hnptomontatlon  Plans;  Maina 
(Ganarai  Conformity  Ruia) 

AOENCY:  Environmental  Protection 
Agency  (EPA).  . 
ACTION:  Direct  final  rule. 


EPA  is  approving  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine  for  the 
purpose  of  implementing  General 
Conformity  (Section  176(c)(4XC)  of  the 
Clean  Air  Act  (CAA).  and  its 
regulations.  40  CFR  part  51.  subpart  W). 
which  requires  faderal  actions  to 
conform  to  all  applicable 
implementation  plans  developed 
pursuant  to  section  110  and  part  D  of 
the  CAA.  The  Maine  SIP  incorporates  by 
refarence  the  criteria  and  procedures  set 
forth  at  40  CFR  part  51 .  subpart  W.  This 
general  conformity  SIP  revision  will 
enable  the  State  of  Maine  to  implement 
and  enforce  the  Federal  general 
conformity  requirements  in  Maine's 
nonattainment  and  maintenance  areas  at 
the  State  and  local  level.  This  action  is 
being  taken  in  accordance  with  the 
Clean  Air  Act 

DATES:  This  action  is  effective 
November  24. 1997,  unless  EPA  receives 
adverse  or  critical  comments  by  October 
23. 1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Regisler. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director.  €)ffice 


of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
dociunents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  (LE-131),  Washington. 
DC  20460;  and  the  Bureau  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  71  Hospital  Street,  Augusta, 
ME  04333. 

FOn  FURTHER  INFORMATKM  CONTACT: 
Donald  O.  Cooke,  (617)  565-3508,  at  the 
EPA  Region  I  address  above. 
SUPPLBIENTARY  INFORMATION:  Section 
176(c)  of  the  Clean  Air  Act,  as  amended 
(the  Act),  requires  the  EPA  to 
promulgate  criteria  and  procedures  for 
demonstrating  and  ensuring  conformity 
of  Federal  actions  to  an  applicable 
implementation  plan  developed 
piusuant  to  section  110  and  part  D  of 
the  Act.  EPA  promulgated  a  final 
rulemaking  on  November  30. 1993 
consisting  of  40  CFR  part  93,  subpart  B. 
"Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans,"  which  applied 
to  Federal  agencies  immediately 
(hereafter  referred  to  as  the  General 
Conformity  rule);  and  40  CFR  part  51, 
subpart  W,  "Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans,"  which 
established  requirements  for  States  in 
submitting  SIPs.  The  general  conformity 
rules,  except  for  the  40  CFR  51.851(a) 
language  requiring  State  submission  of  a 
SIP  revision,  are  repeated  at  40  CFR  part 
93,  subpart  B.  The  General  Conformity 
rule  establishes  the  criteria  and 
procedures  governing  the  determination 
of  conformity  for  all  Federal  actions, 
except  Federal  highway  tmd  transit 
actions. 

The  General  Conformity  rule  also 
establishes  the  criteria  for  EPA  approval 
of  SIPs.  See  40  CFR  51.851  and  93.151. 
These  criteria  provide  that  the  state 
provisions  must  be  at  least  as  stringent 
as  the  requirements  specified  in  EPA's 
General  Conformity  rule,  and  that  they 
can  be  more  stringent  only  if  they  apply 
equally  to  Federal  and  non-Federal 
entities  (§  51.851(b)).  The  federal 
General  Conformity  rule  has  been 
incorporated  by  reference  so  Maine's 
rule  is  no  more  stringent  than  the 
federal  rule  and  does  not  impose  any 
additional  controls  on  non-federal 
entities. 


On  October  11, 1996,  the  State  of 
Maine  submitted  a  formal  revision  to  its 
State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  incorporating  by 
reference  40  CFR  51.850,  51.«52.  51.853, 
51.854.  51.855,  51.856,  51.857,  51.858, 
51.859  and  51.860  thereby  establishing 
general  conformity  criteria  and 
procedures  in  the  Maine  SIP.  This 
proposed  SIP  revision  was  the  subject  of 
a  public  hearing  held  on  August  14, 
1996  in  accordance  with  federal  and 
state  administrative  requirements.  The 
Maine  Board  of  Environmental 
Protection  adopted  "State  Chapter  141 — 
Conformity  of  General  Federal  Actions," 
that  became  effective  September  28, 
1996.  The  Maine  Office  of  the  Attorney 
General  has  certified  Chapter  l4l  as  to 
form  and  legality. 

L  Summary  of  SIP  Revision 

The  purpose  of  the  General 
Conformity  Rule  is  to  ensure  that  all  ^ 
Federal  actions  [except  for  Federal 
actions  related  to  transportation  projects 
funded  or  approved  under  Tide  23 
U.S.C.  or  the  Federal  Transit  Act  (49 
U.S.C  1601  et  seq.)  which  are  regulated 
under  Transportation  Conformity], 
conform  to  the  appropriate  SIP 
developed  pursuant  to  Section  110  and 
part  D  of  the  CAA.  Section  1 76(c)  of  the 
CAA,  42  U.S.C.  7506(c),  provides  that 
no  Federal  department,  agency,  or 
instrumentality  shall  engage  in,  support 
in  any  way  or  provide  financial 
assistance  for.  license  or  permit,  at 
approve  any  activity  which  does  not 
conform  to  a  SIP  that  has  been  approved 
or  promulgated  pursuant  to  the  CAA. 
Conformity  is  defined  in  section  176(c) 
of  the  CAA  as  conformity  to  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  achieving  expeditious 
attainment  of  such  standards,  and  that 
such  activities  will  not:  (1)  Cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area;  (2)  interfere  with 
provisions  in  the  applicable  SIP  for 
maintenance  of  any  standard;  (3) 
increase  the  frequency  or  severity  of  any 
existing  violation  of  any  standard  in  any 
area;  or  (4)  delay  timely  attaiiunent  of 
any  standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

The  CAA  ties  conformity  to 
attainment  and  maintenance  of  the 
NAAQS.  Conformity  therefore  applies 
only  in  areas  that  are  non-attainment  or 
maintenance  with  respect  to  any  of  the 
criteria  pollutants  under  the  CAA: 
carbon  monoxide  (CO),  lead  (Pb). 
nitrogen  dioxide  (NO2),  ozone  (63). 
particulate  matter  (PMio).  and  sulfur 
dioxide  (SO2).  The  rule  covers  direct 


and  indirect  emissions  of  criteria 
pollutants  or  their  preciusors  that  are 
reasonably  foreseeable  and  caused  by  a 
Federal  action. 

n.  Evaluation  of  die  SUte's  Submittal 

Pursuant  to  the  requirements  tuder 
Section  176(c)(4)(C)  of  the  CAA  the 
Maine  DEP  submitted  a  SIP  revision  to 
the  EPA  on  October  11, 1996.  The  EPA 
found  this  sulnnittal  to  be  complete  on 
November  14, 1996.  In  its  submittal,  the 
State  adopted  through  incorporation  by 
reference,  "EPA's  general  conformity 
rule  40  CFR  part  51,  subpart  W. 
§§51.850,  51.852,  51.853.  51.854. 
51.855,  51.856.  51.857.  51.858,  51.859, 
and  51.860"  (as  published  on  November 
30, 1996  at  58  FR  63247-63253),  in 
Chapter  141  of  the  Maine  Departmmt  of 
Environmental  Protection  Air 
Regtilation  entitied,  "Conformity  of 
General  Federal  Actions". 

General  conformity  is  required  for  all 
areas  which  are  designated 
nonattainment  or  maintenance  for  any 
NAAQS  criteria  pollutant  The  State  of 
Maine  currentiy  has  six  areas  when  the 
general  conformity  rule  must  be 
implemented:  three  areas  designated 
ozone  nonattainment;  one  area 
designated  ozone  maintenance;  one 
designated  particulate  matter  (PMio) 
maintenance  area;  and  one  designated 
sulfur  dioxide  (SO2)  maintenance  area. 
The  ozone  areas  for  which  conformity 
determinations  are  required  and  which 
are  governed  by  general  conformity 
include  the  following  counties: 
Hancock;  Waldo;  Knox;  Lincoln; 
Androscoggin;  Kennebec;  Cumberland. 
Sagadahoc;  York.  The  PMio 
maintenance  area  for  which  conformity 
determinations  are  required  and  which 
is  governed  by  general  conformity 
includes  a  portion  of  Aroostock  County 
(within  city  of  Presque  Isle).  And 
finally,  the  SO2  maintenance  area  for 
which  conformity  determinations  are 
required  and  which  is  governed  by 
general  conformity  is  the  municipality 
of  Millinocket 

m.  Statutoiy  and  Regulatoiy 
References 

The  Maine  Office  of  Attorney  General 
determined  that  this  SIP  revision  will  be 
enforceable  pursuant  to  Maine  statutory 
law  (i.e.,  38  M.R.S.A.  Section  585  which 
states  "The  board  may  establish  and 
may  amend  standards,  herein  called 
"emission  standards,"  limiting  and 
regulating  in  a  just  and  equitable 
manner  the  amount  and  type  of  air 
contaminants  which  may  be  emitted  to 
the  ambient  air  within  a  region.  Such 
emission  standards  shall  be  designated 
to  prevent  air  pollution  and  to  achieve 
and  mwintAin  the  ambient  air  quality 


TN,"'* 
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standards  within  the  region  in  which 
applicable"  and  38  M.R.S.A.  Section 
585-A  which  states  "The  Board  may 
establish  and  amend  regulations  to 
implement  ambient  air  quality 
standards  and  emission  standards"). 
Finally,  Section  110  of  the  Clean  Air  Act 
Amendments  requires  each  state  to 
adopt  and  submit  to  the  Administrator 
a  plan  providing  for  the 
implementation,  maintenance  and 
enforcement  of  air  quality  standards  and 
control  programs. 

IV.  EPA  Action 

The  EPA  is  approving  the  general 
conformity  SIP  revision  for  the  State  of 
Maine.  The  EPA  has  evaluated  this  SIP 
revision  and  has  determined  that  the 
State  has  fully  adopted  the  provisions  of 
the  Federal  general  conformity  rules  set 
forth  at  40  CFR  part  51,  subpart  B.  The 
appropriate  public  participation  and 
comprehensive  interagency 
consultations  have  been  undertaken 
during  development  and  adoption  of 
this  SIP  revision. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Roister 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  24, 
1997,  imless,  by  October  23. 1997, 
adverse  or  critical  comments  are 
received. 

'  If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  ride  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  ]}eriod  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  November  24, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


V.  AdmintatratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 


private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Und»  5  U.S.C.  801(aHl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  nde  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  24, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
profKMed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  September  9. 1907.     - 
John  P.  DeVilUn. 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


AnthoritjF:  42  U.S.C  7401-7671q. 

Subpart  U — Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

§52.1020    Identification  of  plan. 

•        •        *        •        • 

(€)•*• 


(44)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  October  Jl,  1996. 

(i)  IncorporattOn-by  reference. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated 
October  11,  1996  submitting  a  revision 
to  the  Maine  State  Implementation  Plan. 

(B)  Chapter  141  of  Uie  Maine 
Department  of  Enviroiunental  Protection 
Air  Regulation  entiUed,  "Conformity  of 


General  Federal  Actions,"  effective  in 
the  State  of  Maine  on  September  28,    « 
1996. 

3.  In  §52.1031  Table  52.1031  is 
amended  by  adding  a  new  entry  for  state 
citation  Chapter  141:  General 
Conformity  Rule  to  read  as  follows: 

S52.1031    EPA-approvMl  Maine 
regulations. 


Table  52.1031.— EPA-Approved  Rules  and  Regulations 


State  cita- 
tion 


Title/sutiject 


Date 
adopted 
by  Stale 


Date  ap- 
proved tw 
EPA 


Federal  Register  citation 


52.1020 


141  Conformity  of  Gen- 

eraJ  Federal  Ac- 
tions. 


9/11/96 


Seplennber 
23.  1997. 


62  FR  49611 


[FR  Doc.  97-25230  Filed  9-22-97;  8:45  am] 
BMXMO  OOOC  MIC  IS  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  039-3019;  FRL-6806-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  15%  Rate  of  Progress  Plan 
for  ttie  Maryland  Portion  of  the 
Metropolitan  Washington,  D.C.  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUftMARY:  EPA  is  granting  conditional 
approval  of  the  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Maryland,  for  the  Maryland 
portion  of  the  Metropolitan  Washington, 
D.C.  serious  ozone  nonattainment  area, 
to  meet  the  15  percent  reasonable 
further  progress  (RFP,  or  15%  plan) 
requirements  of  the  Clean  Air  Act  (the 
Act).  EPA  is  granting  conditional 
approval  of  the  15%  plan,  submitted  by 
the  State  of  Maryland,  because  on  its 
face  the  plan  achieves  the  required  15% 
emission  reduction,  but  additional 
documentation  to  verify  the  emission 
calodations  is  necessary  for  full 
approval.  Additionally,  the  plan  relies 
upon  Maryland's  inspection  and 
maintenance  (I/M)  program  that 
received  final  conditional  approval  on 
July  31, 1997  (82  FR  40938).  This  action 


is  being  taken  under  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  23, 1997; 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IE,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highvray, 
Baltimore,  Maryland  21224. 
FOR  FIMUHER  INFORMATION  CONTACT: 
Carolyn  M.  Donahue,  Ozone/Carbon 
Monoxide  and  Mobile  Soiux:es  Section 
(3AT21),  USEPA— Region  HI,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  or  by  telephone  at 
(215)  566-2095  or  via  e-mail,  at  the 
following  address: 
donahue.carolyn@epamail.epa.gov. 

SUPPLEMBITARY  INFORMATION: 

I.  Background 

Section  182(b)(1)  of  the  Act  requires 
ozone  nonattainment  areas  classified  as 
moderate  or  above  to  develop  plans  to 
reduce  volatile  organic  compounds 
(VOC)  emissions  by  15%  frx>m  1990 
baseline  levels.  The  Metropolitan 
Washington,  D.C.  area  is  classified  as  a 
serious  ozone  nonattaiiunent  area  and  is 
subject  to  the  15%  plan  requirement. 
The  Metropolitan  Washington,  D.C. 
ozone  nonattainment  area  consists  of 
the  entire  District  of  Columbia  ("the 
District"),  five  counties  in  the  Northe^i 
Virginia  area  and  five  counties  in 


(<^44>  "Chapter    141:    Conformity    of 

General  Federal  Actions". 


,5v^.^''- 


Maryland.  The  Maryland  portion 
consists  of  Calvert,  Charles,  Frederick, 
Montgomery  and  Prince  George's 
Counties. 

Virginia,  Maryland,  and  the  District 
all  must  demonstrate  reasonable  further 
progress  for  the  Metropolitan 
Washington,  D.C.  nonattainment  area. 
These  three  jurisdictions,  in  conjunction 
with  municipal  planning  organizations, 
collaborated  on  a  coordinated  15%  plan 
for  the  nonattaiiunent  area.  This  was 
done  with  the  assistance  of  the  regional 
air  quality-planning  committee,  the  '. 
Metropolitan  Washington  Air  Quality 
Committee  (MWAQC),  and  the  local 
municipal  planning  organization,  the 
Metropohtan  Washington  Council  of 
Governments  (MWCOG),  to  ensure 
coordination  of  air  quality  and 
transportation  planning 

The  State  of  Maryland  submitted  the 
15%  plan  SIP  revision  for  the  Maryland 
portion  of  the  Metropolitan  Washington. 
D.C.  nonattainment  area  on  July  12, 
1995.  On  June  5, 1997,  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
in  the  Fedeoral  Register  proposing 
conditional  approval  of  the  15%  plan 
(62  FR  30821).  KPA's  rationale  for 
granting  conditional  approval  to  this 
Maryland  15%  plan,  and  the  details  of 
the  July  12,  1995  submittal  are 
contained  in  the  June  5, 1997  NPR  and 
the  accompanying  technical  support 
doctunent  and  will  not  be  restated  here. 

n.  Public  CommentB  and  EPA 
Responses 

EPA  received  a  letter  in  response  to 
the  June  5, 1997  NPR  from  the  Sierra 
Qub  Legal  Defense  Fund  (SCLDF).  The 
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following  discussion  summarizes  and 
responds  to  the  comments  received. 
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Comment  1 

SCLOF  commented  that  the  Maryland 
15%  plan  must  be  disapproved  because 
it  £ailed  to  produce  the  15%  emission 
reduction  of  60.7  tons/day  identified  in 
the  plan  as  prescribed  by  section 
182(b)(l)(A){I)  of  the  Act.  EPA's 
argument  that  it  believes  that 
Maryland's  required  15%  reduction 
"may  be  lower  than  the  56.4  tons  per 
day"  is  flawed.  EPA  took  no  action  on 
6.3  tons  of  additional  measures. 

Response  1 

Under  section  110(k)(4)  of  the  Act, 
EPA  may  conditionally  approve  a  plan 
based  on  a  commitment  from  the  state 
to  adopt  specific  enforceable  measures 
within  one  year  from  the  date  of 
approval.  EPA  believes  that  the  15% 
required  reduction  in  the  Maryland 
portion  of  the  Metropolitan  Washington, 
D.C  nonattainment  area  may  be  lower 
than  the  60.7  tons/ day  estimated  in  the 
July  12, 1995  SIP  submittal  based  on 
new  information  supplied  by  the  State. 
Although  this  information  bias  not  been 
established  through  an  official  SIP 
submittal,  this  information  is  contained 
in  Maryland's  rate-of-progress  SEP  for 
the  1996-1999  time  period  (known  as 
the  Post-19g6  plan).  Maryland  has  held 
a  public  hearing  on  this  SIP,  which  EPA 
provided  comments  on  for  the  public 
record,  and  expects  to  submit  it  to  EPA 
shortly.  Under  these  ciromistances — 
including  the  fact  that  the  amount  of 
emissions  at  issue  is  a  relatively  small 
percentage  of  the  15%  requirement — 
EPA  has  the  authority  to  conditionally 
approve  Maryland's  15%  SIP.  on  the 
condition  that  Maryland  submit  the 
requisite  documentation.  The  State  of 
Maryland  has  agreed  to  meet  this 
condition  to  document  that  the  amoimt 
of  reduction  needed  to  meet  the  15% 
requirement  is  less  than  56.4  tons/ day, 
and  submitted  such  commitment  in 
writing  on  July  3, 1997. 

Comment  2 

SCLDF  commented  that  the  Maryland 
15%  plan,  which  takes  credit  for  fedoal 
control  measures  such  as  architectural 
and  industrial  maintenance  coating, 
consumer/commercial  products  and 
autobody  refinishing,  should  not  be 
approved  iMcause  those  fiederal  control 
measures  have  not  yet  been 
promulgated.  SCLDF  states  that 
allowing  such  credit  violates  section 
182(b)(1)(C)  of  the  Act.  SCLDF  further 
commented  that  EPA  cannot  lawfully 
base  SIP  decisions  on  unpromulgated 
rules  because  it  does  not  know  what 
these  final  rules  will  say.  SCLDF 


contends  that  allowing  credit  on  as  yet 
unpromulgated  rules,  even  with  the 
caveat  that  the  states  must  revisit  the 
rule  later  if  the  federal  rules  turn  out 
difforently  tbanrpredicted,  amounts  to 
an  unlawful  extension  of  a  SIP 
submission  deadline.  SCLDF  stated  that 
EPA  must  t>ase  its  decision  on  the 
record  before  it  at  the  time  of  its 
decision:  not  on  some  record  that  the 
agency  hopes  will  exist  in  the  future. 

Response  2 

Section  182(b)(lKA)  of  the  Act 
requires  states  to  submit  their  15%  SIP 
revisions  by  November  1993.  Section 
182(b)(1)(C)  of  the  Act  provides  the 
following  general  rule  for  creditability 
of  emissions  reductions  towards  the 
15%  requirement:  "Emissions 
reductions  are  creditable  toward  the  15 
percent  required  *  *  *  to  the  extent 
they  have  actually  occurred,  as  of 
(November  1996),  &t>m  the 
implementation  of  measiires  required 
under  the  applicable  implementation 
plan,  rules  promulgated  by  the 
Administrator,  or  a  permit  under  Title 
V." 

This  provision  further  indicates  that 
certain  emissions  reductions  are  not 
creditable,  including  reductions  from 
certain  control  measures  required  prior 
to  the  1990  Amendments,  llus 
creditability  provision  is  ambiguous. 
Read  literally,  it  provides  that  although 
the  15%  SIPs  are  required  to  be 
submitted  by  Novexnber  1993,  emissions 
reductions  are  creditable  as  part  of  those 
SIPs  only  if  "they  have  actually 
occurred,  as  of  (November  1996)".  This 
literal  reading  renders  the  provision 
internally  inconsistent 

Accordingly,  EPA  believes  that  the 
provision  should  be  interpreted  to 
provide,  in  effect,  that  emissions 
reductions  are  creditable  "to  the  extent 
they  will  have  actually  occurred,  as  of 
(November  1996).  from  the 
implementation  of  (the  specified 
measures)"  (the  term  "will"  is  added). 
This  interpretation  renders  the 
provision  internally  consistent. 

Sec.  182(bKl)(C)  of  the  Act  explicitly 
includes  as  creditable  reductions  those 
resulting  from  "rules  promulgated  by 
the  Administrator",  llus  provision  does 
not  state  the  date  by  which  those 
measures  must  be  promulgated,  i.e., 
does  not  indicate  whether  the  measures 
must  be  promulgated  by  the  time  the 
15%  SIPs  were  due  (November  1993),  or 
whether  the  measures  may  be 
promulgated  after  this  due  date. 

Because  the  statute  is  silent  on  this 
point,  EPA  has  discretion  to  develop  a 
reasonable  interpretation,  under 
Chevron  U.SJK.  Inc.  v.  NRDC.  467  U.S- 
837, 104  S.Ct.  2778,  81  L.Ed.2d  694 


(1984).  EPA  believes  it  reasonable  to 
interpret  section  182(b)(1)(C)  of  the  Act 
to  credit  reductions  from  federal 
measures  as  long  as  those  reductions  are 
expected  to  occur  by  November  1996, 
even  if  the  Federal  measures  are  not 
promulgated  by  the  November  1993  due 
date  for  the  15%  SIPs. 

EPA's  interpretation  is  consistent 
with  the  congressionally  mandated 
schedule  for  promulgating  regulations 
for  consumer  and  commercial  products, 
under  section  182(e)  of  the  Act  This 
provision  requires  EPA  to  promulgate 
regulations  controlling  emissions  from 
consumer  and  commercial  products  that 
genwate  emissions  in  nonattainment 
areas.  Under  the  schedule,  by  November 
1993 — the  same  date  that  the  States 
were  required  to  submit  the  15%  SIPs — 
EPA  was  to  issue  a  report  and  establish 
a  rulemaking  schedule  for  consumer 
and  commercial  products.  Further,  EPA 
was  to  promulgate  regulations  for  the 
first  set  of  consumer  and  commercial 
products  by  November  1995.  It  is 
reasonable  to  conclude  that  Congress 
anticipated  that  reductions  from  these 
measures  would  be  creditable  as  part  of 
the  15%  SIPs,  as  long  as  those 
reductions  were  to  occur  by  November 
1996. 

Crediting  reductions  from  federal 
measures  promulgated  after  the  due  date 
for  the  15%  SIPs  is  also  sensible  from 
an  administrative  standpoint  Crediting 
the  reductions  allows  the  states  to  plan 
accurately  to  meet  the  15%  reduction 
target  from  the  appropriate  level  of  state 
and  federal  measures.  Not  crediting 
such  reductions  would  mean  that  the 
states  would  have  to  implement 
additional  control  requirements  to  reach 
the  15%  mark:  and  that  SIPs  would 
result  in  more  than  a  15%  level  of 
reductions  once  the  federal  measures  in 
question  were  promulgated  and 
implemented.  At  that  point  in  time,  the 
state  may  seek  to  eliminate  those 
additional  SIP  measures  on  grounds  that 
they  would  no  longer  be  necessary  to 
reach  the  15%  level.  Such  constant 
revisions  to  the  SIP  to  demonstrate  15% 
is  a  paper  exercise  that  exhausts  both 
the  states'  and  EPA's  time  and 
resources. 

The  fact  that  EPA  cannot  determine 
precisely  the  amount  of  credit  available 
for  the  federal  measures  not  yet 
promulgated  does  not  preclude  granting 
the  credit.  The  credit  can  be  granted  as 
long  as  EPA  is  able  to  develop 
reasonable  estimates  of  the  amount  of 
VOC  reductions  from  the  measures  EPA 
expects  to  promulgate.  EPA  believes 
that  it  is  able  to  develop  reasonable 
estimates,  particularly  because  is  has 
already  proposed  and  taken  conunent 
on  the  measures  at  issue,  and  expects  to 


promulgate  final  rules  by  the  spring  of 
1998.  Many  other  parts  of  the  SIP, 
including  state  measures,  typically 
include  estimates  and  assumptions 
concerning  VOC  amounts,  rather  than 
actual  measurements.  For  example, 
EPA's  document  to  estimate  emissions, 
"Compilation  of  Air  Pollutant  Emission 
Factors,"  January  1995,  AP-42,  provide 
emission  factors  used  to  estimate 
emissions  from  various  sources  and 
source  processes.  AP— 42  emission 
{actors  have  been  used,  and  continue  to 
be  used,  by  states  and  EPA  to  determine 
base  year  emission  inventory  figures  for 
sources  and  to  estimate  emissions  from 
sources  where  such  Information  is 
needed.  Estimates  in  the  expected 
amount  of  VOC  reductions  are 
commonly  made  in  air  quality  plans, 
even  for  those  control  measures  that  are 
already  promulgated. 

Moreover,  the  fact  that  EPA  is 
occasionally  delayed  in  its  rulemaking 
is  not  an  argument  against  granting 
credits  from  these  measures.  The 
measures  are  statutorily  required,  and 
states  and  citizens  could  bring  suit  to 
enforce  the  requirements  that  EPA 
promulgate  them.  If  the  amount  of  credit 
that  EPA  allows  the  state  to  claim  turns 
out  to  be  greater  than  the  amount  EPA 
determines  to  be  appropriate  when  EPA 
promulgates  the  federal  measures.  EPA 
intends  to  take  appropriate  action  to 
require  correction  of  any  shortfall  in 
necessary  emissions  reductions  that 
may  occur. 

The  above  analysis  focuses  on  the 
statutory  provisions  that  include 
specific  dates  for  15%  SIP  submittals 
(November  1993).  and  implementation 
(November  15,  1996).  These  dates  have 
expired,  and  EPA  has  developed  new 
dates  for  submittal  and  implementation. 
EPA  does  not  believe  that  the  expiration 
of  the  statutory  dates,  and  the 
development  of  new  ones,  has 
implications  for  the  issue  of  whether 
reductions  from  federal  measures 
promulgated  after  the  date  of  15%  SIP 
approval  may  be  counted  toward  those 
15%  SIPs.  Although  the  statutory  dates 
have  passed,  EPA  believes  that  the     , 
analysis  described  above  continues  to  be 
valid. 

Comment  3 

EPA  has  improperly  suggested  that 
SIPs  can  be  approved  if  the  state  has 
failed  to  demonstrate  approvability.  In 
this  regard,  EPA  has  not  been  able  to 
verify  Maryland's  emission  reduction 
credit  claims  for  Tier  I  or  Stage  II  vapor 
recovery,  but  has  nonetheless  stated  that 
it  has  no  reason  to  dispute  the  credit 
claimed  by  Maryland  and  is  therefore 
approving  the  15%  plan.  An  absence  of 


statutorily  required  dociunentation 
requires  disapproval. 

Response  3 

EPA  believes  Maryland  has 
demonstrated  that  it  has  appropriately 
modeled  its  mobile  soiut:e  program 
benefits,  through  proper  use  of  EPA's 
MOBILE  emissions  factor  estimation 
model,  combined  with  state  vehicle 
miles  of  travel  estimates.  It  is  not 
practical  to  submit  the  hundreds  or  even 
thousands  of  modeling  input  and  output 
runs  needed  to  evaluate  the  mobile 
source-related  portions  of  the  15%  rate- 
of-progress  SIP.  Maryland  instead 
submitted  to  EPA  a  list  of  the  variables 
and  assiunptions  utilized  in  its  MOBILE 
modeling  analysis,  along  with  sample 
model  input  and  output  scenarios. 

While  the  SIP  does  not  contain 
sufficient  data  to  reconstruct  the 
analysis  and,  therefore,  to 
independently  verify  the  State's  claims, 
EPA  believes  the  State's  methodology  is 
soimd.  However.  EPA  has  deferred  the 
specific  results  of  that  methodology,  in 
part,  to  the  State. 

Comment  4 

SCLDF  commented  that  it  is  unlawful 
for  EPA  to  allow  substantia]  credit  from 
an  I/M  program  that  is  not  before  the 
agency.  The  15%  plan  before  EPA  was 
submitted  on  July  12, 1995,  and  thus 
does  not  incorporate  Maryland's  current 
I/M  plan  which  was  submitted  in  March 

1996.  Also,  it  is  unlawful  to  allow 
postponements  under  the  National 
Highway  System  Designation  Act 
(NHSDA)  for  an  area  that  did  not  submit 
an  NHSDA-type  program. 

Response  4 

Maryland's  March  1996  I/M  submittal 
was  an  amendment  to  the  I/M  program 
submitted  to  EPA  on  July  11, 1995.  The 
March  I/M  submittal  does  not  supercede 
the  July  1995  program;  thus  Maryland's 
current  I/M  program  is  before  EPA.  EPA 
granted  conditional  approval  of 
Maryland's  I/M  program  on  July  31, 

1997.  If  the  rules  submitted  from 
Maryland  to  EPA  are  valid,  they  do  not 
have  to  be  submitted  in  a  particular 
order. 

EPA  believes  that  test-only  I/M 
programs  like  the  one  in  Maryland 
should  be  treated  in  the  same  maimer  as 
NHSDA  state  programs  (test  and  repair 
programs)  with  regard  to  15%  plan 
requirements.  In  a  letter  from  Mary 
Nichols  to  MDE  Secretary  Jane  Nishida 
dated  January  30. 1996,  EPA  stated  this 
position  is  justified  in  light  of 
administrative  and  statutory  changes  in 
the  I/M  requiremoits  and  the  extent  to 
which  states  relied  on  I/M  programs  in 
their  15%  submittals.  EPA's  approach 


would  have  the  effect  of  keeping  a  level 
playing  field  by  assuring  that  Maryland 
would  not  be  penalized  for  adopting  a 
test-only  program. 

Comment  5 

SCLDF  commented  that  EPA  cannot 
postpone  the  deadline  for  achieving  the 
required  15%  reduction  any  further 
than  the  current  deadline  of  November- 
15, 1999.  It  contends  that,  without 
conceding  the  legality  of  a  3-year 
postponement  of  the  statutory  deadline 
of  November  15,  1996  allowed  by  EPA, 
any  longer  postponement  would  be 
unlawful.  Once  a  compliance  date  has 
expired,  compliance  must  occur  in  the. 
shortest  time  possible.  The  commenter 
cited  various  court  decisions  in  an  effort 
to  demonstrate  that  a  postponement 
longer  than  three  years  would  not 
adhere  to  the  strict  standard  of 
compliance.  Also,  SCLDF  claimed  that 
pos^wning  a  requirement  for  reasonable 
further  {Hogress  until  after  the  deadline 
for  attainment  would  be  unlawful. 

Response  5 

The  case  law  cited  by  the  commenter 
considers  various  circumstances,  such 
as  failure  by  EPA  to  promulgate  rules  on 
the  statutorily  mandated  deadline  or  tc^ 
take  action  on  state  failures  to  make  SIP 
submissions  on  the  statutcnily  mandated 
deadline.  See,  e.g.,  Natuia]  Resources 
Defense  Council  v.  EPA,  22  F.3d  1125 
(D.C.  Cir.  1994),  Natural  Resources 
Defense  Council  v.  Train,  510  F.2d  692 
(D.C  Cir.  1975).  These  cases  articulate 
various  formulations  of  the  »»«n*<^H«  by 
which  the  courts  establish  new 
deadlines.  EPA  believes  that  its 
formulation  of  the  standard  by  which 
States  must  achieve  the  15% 
reductions — "as  soon  as  practic^le" — 
is  generally  consistent  with  the  case 
law. 

Further.  EPA  believes  that  Maryland 
has  demonstrated  that  it  has  met  this 
standard.  The  notice  of  prop>osed 
rulemaking  and  the  TSD  accompanying  . 
that  proposal  establish  that 
implementation  of  the  I/M  program  is  as 
soon  as  practicable.  The  main  reason  for 
the  delays  in  the  development  and 
implementation  of  Maryland's  15%  SIP 
relate  to  its  enhanced  I/M  plan.  Most 
recently,  these  enhanced  I/M  delays 
were  closely  associated  with  the 
enactment,  in  November  1995,  of  the 
NHSDA.  The  NHSDA  afforded  states  the 
opf>ortunity  to  revise  their  I/M  plans  in 
a  manner  that  would  be  treated  as 
meeting  certain  EPA  requirements  on  an 
interim  basis.  The  NHSDA  provided 
additional  time  for  the  State  and  EPA  to 
develop  and  process  the  revised  I/M 
plans.  In  the  January  1996  letter  to 
Secretary  Nishida  from  Mary  Nichols. 
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EPA  states  it  will  credit  Maryland's  test- 
only  enhanced  I/M  program  for 
purposes  of  the  15%  requirement.  This 
approach  enables  states  with  test-only 
programs  to  enhance  those  programs 
starting  in  1997  while  applying  credit 
for  those  programs  to  satisfy  the  1996 
15%  VOC  reduction  plan  requirements. 
Maryland  acted  expeditiously  in 
developing  and  implementing  a  revised 
enhanced  I/M  program.  However,  the 
amount  of  time  necessary  to  develop 
and  implement  the  UM  program 
rendered  impossible  achieving  the  15% 
reduction  target  by  the  end  of  1996.  The 
addendum  to  the  TSD  showing  the 
chronology  of  Maryland's  I/M  program 
development  demonstrates  the  necessity 
of  the  extension. 

Moreover,  EPA  has  reviewed  other 
VOC  SIP  measures  that  are  at  least 
theoretically  available  to  Maryland,  and 
has  concluded  that  implementation  of 
any  such  measures  that  might  be 
appropriate  would  not  accelerate  the 
date  of  achieving  the  15%  reductions. 
For  reasons  indicated  elsewhere  in  the 
record,  EPA  considers  the  biennial  I/M 
program  selected  by  Maryland  to  be  as 
soon  as  practicable,  notwithstanding  the 
fact  that  other  states  may  choose  to 
implement  an  annual  program. 

Comment  6 

SCLDF  commented  that  any  further 
delays  in  achieving  the  mandate  15% 
reduction  from  VOC  control  measiu^s, 
including  most  prominently,  enhanced 
I/M,  must  not  be  tolerated.  Furthermore, 
missing  the  November  15, 1996 
deadline  unlawfully  rewards  states  for 
failure  to  meet  the  deadline  by  giving 
them  increased  credits  under  national 
programs  such  as  the  Tier  I  Federal 
Motor  Vehicle  Control  Program.  SCLDF 
argues  that  such  an  approach 
unlawfully  delays  the  achievement  of 
clean  air  by  allowing  the  states  to 
reduce  their  own  emission  control 
efforts  by  the  amoimt  of  the  post- 
November  1996  fleet  turnover  benefits. 
Consequently,  EPA  must  deny  the  post- 
November  1996  Tier  I  credit  and  require 
states  to  adopt  emission  reductions  to 
compensate  for  post-1996  growth  in 
vehicle  miles  traveled  (VMT). 

SCLDF  further  argues  that  EPA  cannot 
delay  the  section  182(b)(1)  requirement 
for  states  to  account  for  growth  in  the 
15%  plans  to  the  Post- 1996  rate-of- 
progress  plans,  particularly  because  the 
Post- 1996  plans  involve  potential  NOx 
substitution  that  is  not  permitted  in  the 
VOC-only  15%  plans. 

Responses 

EPA  disagrees  with  this  comment. 
The  NHSDA  was  enacted  by  Congress  in 
November  of  1995.  Section  348  of  this 


statute  provided  states'  renewed 
opportunity  to  satisfy  the  Clean  Air  Act 
requirements  related  to  the  network 
design  for  I/M  programs.  States  were  not 
only  granted  the  flexibility  to  enact  test- 
and-repair  programs,  but  were  provided 
additional  time  to  develop  those 
programs  and  to  submit  proposed 
regulations  for  interim  SIP  approval. 
Maryland  moved  rapidly  to  propose  I/M 
regulations  and  to  submit  to  EPA  on 
March  27, 1996  an  amendment  to  the 
I/M  SIP  containing  those  regulations. 
EPA  granted  conditional  approval  of  the 
Maryland  I/M  program  on  July  31, 1997 
(62  FR  40938). 

Under  the  terms  of  the  15% 
requirement  in  section  182(b)(l)(A)(I)  of 
the  Act.  the  SIP  must — "provide  for 
(VOC)  emission  reductions,  within  6 
years  after  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990,  of 
at  least  15  percent  from  baseline 
emissions,  accounting  for  any  growth  in 
emissions  after  (1990)." 

EPA  interprets  this  provision  to 
require  that  a  specific  amount  of  VOC 
reductions  occur,  and  has  issued 
guidance  for  computing  this  amount. 
Maryland,  complying  with  this 
guidance,  has  determined  the  amount  of 
the  required  VOC  reductions  needed  to 
meet  the  15%  goal.  It  is  no  longer 
possible  for  Maryland  to  implement 
measures  to  achieve  this  level  of 
reduction  as  the  J>4ovember  15, 1996 
date  provided  under  the  15%  provisions 
has  passed.  Accordingly,  EPA  believes 
that  Maryland  will  comply  with  the 
statutory  mandate  as  long  as  it  achieves 
the  requisite  level  of  reductions  on  an 
as-soon-as-practicable  basis  after  1996. 
In  computing  the  reductions,  EPA 
believes  it  acceptable  for  states  to  count 
reductions  from  federal  measures,  such 
as  vehicle  turnover,  that  occur  after 
November  15,  1996,  as  long  as  they  are 
measures  that  would  be  creditable  had 
they  occurred  prior  to  that  date.  These 
measures  result  in  VOC  emission 
reductions  as  directed  by  Congress  in 
the  Act;  therefore,  these  measiues 
should  count  towards  the 
achievement — however  delayed — of  the 
15%  VOC  reduction  goal. 

EPA  does  not  believe  states  are 
obligated  as  part  of  the  15%  SIP  to 
implement  further  VOC  reductions  to 
ofiiset  increases  in  VOC  emissions  due  to 
post-1996  growth.  As  noted  abpve,  the 
15%  requirement  mandates  a  specific 
level  of  reductions.  By  counting  the 
reductions  that  occur  through  measures 
implemented  pre-and  post-1996,  SEPs 
may  achieve  this  level  of  reductions. 
Although  section  182(b)(l)(A)(I),  quoted 
above,  mandates  that  the  SEPs  account 
for  growth  after  1990,  the  provision  does 
not.  by  its  terms,  establish  a  mechanism 


for  how  to  account  for  growth,  or 
indicate  whether,  under  the  present 
circumstances,  post-1996  growth  must 
be  accoimted  for.  EPA  believes  that  its 
current  requirements  for  the  15%  SIPs 
meet  section  182(b)(l)(A)(I).  In  addition, 
although  post- 1996  VOC  growth  is  not 
ofiiset  imder  the  15%  SIPs,  such  growth 
must  be  ofket  in  the  Po8t-1996  plans 
required  for  serious  and  higher 
classified  areas  to  achieve  9%  in  VOC 
reductions  every  three  years  after  1996 
(until  the  attainment  date).  Maryland's 
Post-1996  plan  for  the  Maryland  portion 
of  the  Metropolitan  Washington,  D.C. 
area,  which  is  nearing  completion,  does 
appear  to  achieve  the  9%  emissions 
reductions  required  between  1996  and 
1999,  taking  into  account  growth  in 
VOCs  during  that  time.  The  fact  that 
these  Post- 1996  SIPs  may  substitute 
NOx  reductions  for  VOC  reductions  in 
the  1996  to  1999  period  does  not 
undermine  the  integrity  of  the  15% 
SIPs.  Allowing  NOx  substitution  is  fiilly 
consistent  with  the  health  goals  of  the 
Clean  Air  Act. 

Under  EPA's  approach,  post-1996 
growth  will  be  accounted  for  in  the 
plans  that  Congress  intended  to  take 
accoimt  of  such  growth — the  Po8t-1996 
"rate  of  progress"  SIPs.  To  shift  the 
burden  of  accounting  for  such  growth  to 
the  15%  plans,  as  commenters  would 
have  EPA  do,  would  impose  burdens  on 
states  above  and  beyond  what  Congress 
contemplated  would  be  imposed  by  the 
15%  requirement  (which  was  intended 
to  have  been  achieved  by  November  15. 
1996).  In  the  current  situation,  where  it 
is  clearly  impossible  to  achieve  the 
target  level  of  VOC  reductions  (a  15% 
reduction  taking  into  account  growth 
through  November  1996)  by  November 
1996,  EPA  believes  that  its  approach  is 
a  reasonable  and  appropriate  one.  It  will 
still  mean  that  po8t-1996  growth  is 
taken  into  account  in  the  SIP  revisions 
Congress  intended  to  take  into  account 
such  growth  and  it  means  that  the  target 
level  of  VOC  reductions  will  be 
achieved  as  soon  as  practicable.  Once 
the  Post- 1996  rate  of  progress  plans  are 
approved  and  implemented,  areas  will 
have  achieved  the  same  level  of  progress 
that  they  were  required  to  have 
achieved  through  the  combination  of  the 
15%  and  rate  of  progress  requirements 
as  originally  intended  by  Congress. 

Comment  7  > 

SCLDF  commented  that  EPA 
proposed  disapproval  of  the 
Philadelphia  15%  plan  in  1996  because 
the  plan  assumed  credit  from  control 
strategies  either  not  fully  adopted,  not 
creditable  under  the  Clean  Air  Act,  or 
which  had  not  been  adequately 
quantified.  Fmrthermore,  EPA  proposed 


Federal  Register  /  Vol.  62.  No.  184  /  Tuesday,  September  23.  1997  /  Rules  and  Regulations    49615 


disapproval  of  the  plan  because 
Pennsylvania  switched  I/M  programs 
yet  did  not  revise  the  15%  plan  to 
reflect  the  differences  in  the  I/M 
•   program  description  and  projected 
emission  reductions.  EPA  set 
precedence  with  this  rulemaking  and  to 
propose  approval  of  the  Maryland  15% 
plan  when  the  same  deficiencies  exist  is 
acting  in  an  arbitrary  and  capricious 
manner  of  treating  similar  situations  in 
such  a  diametrically  opposed  fashion. 

Response  7 

EPA's  proposed  approval  of  the 
Maryland  15%  plan  is  not  inconsistent 
with  the  proposed  disapproval  of  the 
Philadelphia  15%  plan.  On  July  10. 
1996,  EPA  proposed  to  disapprove 
Pennsylvania's  15%  plan  for  the 
Philadelphia  area  because  it  would  not 
have  achieved  sufficient  reductions  to 
meet  the  requirements  of  section 
182(b)(1)  of  the  Act  (61  FR  36320).  EPA 
did  not  credit  any  reductions  from 
Pennsylvania's  enhanced  I/M  program 
because  at  the  time  of  the  July  10. 1996 
rulemaking  EPA  had  disapproved 
Pennsylvania's  I/M  submittal.  In  a  letter 
dated  April  13,  1995,  EPA  converted  the 
August  31. 1994  conditional  approval  of 
Pennsylvania  I/M  submittal  to  a 
disapproval.  As  discussed  above,  on 
July  31.  1997.  EPA  granted  conditional 
approval  of  Maryland's  1/M  program  in 
the  Maryland  SIP  (62  FR  40938). 
Therefore,  the  factual  basis  for  EPA's 
conditional  approval  of  Maryland's  15% 
plan  is  not  similar  to  that  of  the 
Philadelphia  15%  plan.  In  the  July  10. 
1996  proposed  disapproval,  EPA 
credited  the  measures  in  Pennsylvania's 
15%  plan  towards  meeting  the  rate  of 
progress  requirements  of  the  Act  even 
though  they  were  insufficiently 
documented  to  qualify  for  full  approval. 
See  61  FR  36322.  That  action  is  wholly 
consistent  with  EPA's  conditional 
approval  of  the  Maryland  15%  plan. 

m.  Conditional  Approval 

EPA  has  evaluated  Maryland's  July 
12. 1995  submittal  for  consistency  with 
the  Act,  applicable  EPA  regulations,  and 
EPA  policy  and  has  determined,  as 
dociunented  in  the  June  5. 1997  NPR, 
that,  on  its  face,  the  15%  planjor  the 
Maryland  portion  of  the  Metropolitan 
Washington.  D.C.  nonattainment  area 
achieves  the  required  15%  VOC 
emission,  reduction  to  meet  Maryland's 
portion  of  the  regional  multi-state  plan 
to  satisfy  the  requirements  of  section 
182(b)(1)  of  the  Act.  However,  there  are 
measures  included  in  the  Maryland 
15%  plan,  which  may  be  creditable 
towards  the  Act  requirement,  but  which 
are  insufficientiy  docimiented  for  EPA 
to  take  action  on  at  this  time.  While  the 


amount  of  creditable  reductions  for 
certain  control  measiuBS  has  not  been 
adequately  documented  to  qualify  for 
Clean  Air  Act  approval,  EPA  has 
determined  that  Maryland's  submittal 
contains  enough  of  the  required 
structure  to  warrant  conditional, 
approval.  EPA  cannot  grant  full 
approval  of  the  Maryland  15%  rate-of- 
progress  plan  under  section  110(k)(3) 
and  Part  D  of  the  Clean  Air  Act.  Instead, 
EPA  is  granting  conditional  approval  of 
this  SIP  revision  under  section  110(k)(4) 
of  the  Act,  because  the  State  must  meet 
the  specified  conditions  and 
supplement  its  submittal  to  satisfy  the 
requirements  of  section  182(b)(1)  of  the 
Act  regarding. the  15%  rate-of-progress 
plan,  and  because  the  State  must 
supplement  its  submittal  and 
demonstrate  it  has  achieved  the 
required  emission  reductions. 

The  June  5,  1997  NPR  listed  the 
conditions  that  Maryland  must  meet  in 
order  to  convert  the  conditional 
approval  to  full  approval.  In  a  July  3. 
1997  letter  to  EPA,  the  State  committed 
to  meet  all  the  conditions  listed  in  the 
NPR  within  12  months  of  final 
conditional  approval.  The  conditions 
from  the  NPR  are  restated  here.  The 
State  of  Maryland  must  fulfill  the 
following  conditions  by  qo  later  »hnn 
September  23, 1998: 

1.  Maryland's  15%  plan  must  be 
revised  to  accoimt  for  growth  in  point 
sources  from  1990-1996. 

2.  Maryland  must  meet  the  conditions 
listed  in  the  October  31,  1996  proposed 
conditional  I/M  rulemaking  notice,  and 
the  I/M  reductions  using  the  following 
two  EPA  guidance  memos:  "Date  by 
which  States  Need  to  Achieve  all  the 
Reductions  Needed  for  the  15  Percent 
Plan  from  I/M  and  Guidance  for 
Recalculation."  Note  from  John  Seitz 
and  Margo  Oge,  dated  August  13, 1996, 
and  "Modeling  15  Percent  VOC 
Reductions  from  I/M  in  1999 — 
Supplemental  Guidance",  memorandum 
from  Gay  MacGregor  and  Sally  Shaver, 
dated  December  23, 1996. 

3.  Maryland  must  remodel  to 
determine  affirmatively  the  creditable 
reductions  from  RFG,  and  Tier  1  in 
accordance  with  EPA  guidance. 

4.  Mtiryland  must  suomit  a  SIP 
revision  amending  the  15%  plan  with  a 
demonstration  using  appropriate 
documentation  methodolooies  and 
credit  calculations  that  th^6.4  tons/ 
day  reduction,  supported  through 
creditable  emission  reduction  measures 
in  the  submittal,  satisfies  Maryland's 
15%  ROP  requirement  for  the 
Metropolitan  Washington.  D.C. 
nonattainment  area. 

After  making  all  the  necessary 
corrections  to  establish  the  creditability 


of  chosen  control  measiuvs,  Maryland 
must  demonstrate  that  15%  emission 
reduction  is  obtained  in  the  Maryland 
portion  of  the  Metropolitan  Washington. 
D.C.  nonattainment  area  as  required  by 
section  182(b)(1)  of  the  Act  and  in 
accordance  with  EPA's  policies  and 
gmdance  issued  pursuant  to  section 
182(b)(1). 

IV.  Final  Action 

EPA  is  today  granting  conditional 
approval  of  the  Maryland  15%  plan  as 
a  revision  to  the  Maryland  SIP.  This 
rulemaking  action  will  not  convert  to 
full  approval  until  Maryland  has  met 
conditions  1  through  4  of  this 
rulemaking.  If  the  conditions  are  not 
met  within  12  months  of  today's 
rulemaking,  this  rulemaking  will 
convert  to  a  disapproval.  Once 
Maryland  satisfies  the  conditions  of  the 
I/M  rulemaking  and  receives  final 
approval  of  I/M.  EPA  will  grant  final 
approval  of  the  15%  plan  (assuming  that 
the  other  conditions  have  been  met). 
Conversely,  if  EPA  disapproves  the 
Maryland  I/M  program,  EPA's 
conditional  approval  of  the  15%  plan 
would  also  convert  to  a  disapproval. 
EPA  would  notify  Maryland  by  letter 
that  the  conditions  have  not  been  met 
and  that  the  conditional  approval  of  the 
15%  plan  has  converted  to  a 
disapproval.  Each  of  the  conditions 
must  be  fulfilled  by  Maryland  and 
submitted  to  EPA  as  an  amendment  to 
the  SIP.  If  Maryland  corrects  the 
deficiencies  within  one  year  of 
conditional  approval,  and  submits  a 
revised  15%  plan  as  a  SIP  revision,  EPA 
will  conduct  rulemaking  on  that 
revision. 

Further,  EPA  makes  this  conditional 
approval  of  the  15%  plan  contingent 
upon  Maryland  maintaining  a 
mandatory  I/M  program.  EPA  will  not 
credit  any  reductions  toward  the  15% 
ROP  requirement  from  a  voluntary 
enhanced  I/M  program.  Any  changes  to 
I/M  which  would  render  the  program 
voluntary  or  discontinued  would  cause 
a  shortfall  of  credits  in  the  15% 
reduction  goal.  Therefore,  this  action 
will  convert  automatically  to  a 
disapproval  should  the  State  make  the 
enhanced  I/M  program  a  voluntary 
measure. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
actioD  tixim  E.O.  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  emy  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
EPA  certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  natiire  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  groimds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C  7410(a)(2). 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  conunitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 


number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
abrogate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  5  U.S.C.  801(aXl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  final 
conditional  interim  approval  of  the  15% 
plan  for  the  Maryland  portion  of  the 
Metropolitan  Washington  D.C.  serious 
ozone  nonattainment  area,  must  be  filed 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  by  November 
24, 1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Dated:  September  12. 1097. 
W.  Michael  McCabe, 
Regional  Administrator,  Aegion  HI. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathority:  42  U.S.C  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1072  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

f  52.1072    Conditional  appravaL 

•        •        •        •        • 

(b)  The  State  of  Maryland's  July  12, 

1995  submittal  for  the  15  Percent  Rate 
of  Progress  Plan  (15%  plan)  for  the 
Maryland  portion  of  thie  Metropolitan 
Washington,  DC  ozone  nonattaiiunent 
area,  is  conditionally  approved  based  on 
certain  contingencies.  The  conditions 
for  approvability  are  as  follows: 

(1)  Maryland's  15%  plan  must  be 
revised  to  account  for  growth  in  point 
sources  from  1990-1996. 

(2)  Maryland  must  meet  the 
conditions  listed  in  the  October  31, 

1996  proposed  conditional  I/M 
rulemaking  notice,  remodel  the  I/M 
reductions  using  the  following  two  EPA 
guidance  memos:  "E)ate  by  which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15  Percent  Plan  from 

I/M  and  Guidance  for  Recalculation," 
note  from  John  Seitz  and  Margo  Oge, 
dated  August  13, 1996,  and  "Modeling^ 
15  Percent  VOC  Reductions  from  I/M  in 
1999 — Supplemental  Guidance," 
memorandum  from  Gay  MacGregor  and 
Sally  Shaver,  dated  December  23, 1996. 

(3)  Maryland  must  remodel  to 
determine' affirmatively  the  creditable 
reductions  from  RFG,  and  Tier  1  in 
accordance  with  EPA  guidance. 

(4)  Maryland  must  submit  a  SIP 
revision  amending  the  15%  plan  with  a 
demonstration  using  appropriate 
dociunentation  methodologies  and 
credit  calculations  that  the  56.4  tons/ 
day  reduction,  supported  through 
creditable  emission  reduction  measures 
in  the  submittal,  satisfies  Maryland's 
15%  ROP  requirement  for  the 


Federal  Register  /  Vol.  62,  No.  184  /  Tuesday.  September  23,  1997  /  Rules  and  Regulations    49617 


Metropolitan  Washington,  DC 
nonattaiiunent  area. 

[FR  Doc.  97-25228  Filed  9-22-97;  8:45  am) 
■HIMQ  CODE  a8a»-8ft-l» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NY24^-172I>,  FRL- 
5892-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  York 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  announcing 
approval  of  three  (3)  revisions  to  the    - 
State  Implementation  Plan  (SIP)  for 
ozone  submitted  by  the  State  of  New 
York.  These  revisions  consist  of  source- 
specific  reasonably  available  control 
technology  (RACT)  determinations  for 
controlling  oxides  of  nitrogen  (NOx) 
from  these  sources  in  New  York,  llie 
intended  eSect  of  this  action  is  to 
approve  the  source-specific  RACT 
determinations  made  by  New  York  in 
accordance  with  State  provisions.  This 
action  is  being  taken  in  accordance  with 
section  1 10  of  the  Clean  Air  Act  (the 
Act). 

DATES:  This  rule  is  efiisctive  on 
November  24,  1997  unless  adverse  or 
critical  comments  are  received  by 
October  23, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

AOORESSES:  All  comments  should  be 
addressed  to:  Ronald  J.  Borsellino, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  New 
York,  New  York  10007-1866. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Reoon  2  Office.  Air  Programs  Branch, 
290^roadway,  25th  Floor,  New  York, 
New  York  10007-1868. 

New  York  Department  of  Environmental 
Conservation,  Division  of  Air 
Resources,  50  Wolf  Road,  Albany. 
New  York  12233. 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102).  401  M 
Street,  SW..  Washington,  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT:  Ted 

Gardella  or  Rick  Ruvo,  Air  Programs 

Branch,  Environmental  Protection 

Agency,  290  Broadway,  25th  Floor,  New 

York,  New  York  10007-1866,  (212)  637- 

4249. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  RACT  are  set  out  in  section 
182(0  of  the  Act.  Section  182(f) 
requirements  are  described  by  EPA  in  a 
Federal  Register,  "State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Tide  I;  Proposed  Rule,"  published 
November  25, 1992  (57  FR  55620).  The 
November  25, 1992  Federal  Register 
should  be  referred  to  for  detailed 
information  on  the  NOx  requirements. 
Additional  guidance  memoranda  which 
have  been  released  subsequent  to  the 
NOx  Supplement  should  also  be 
referred  to. 

The  EPA  has  defined  RACT  as  the 
lowest  emission  limitation  that  a 
particular  soiuce  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762,  September  17, 1979). 

Section  182(f)  of  the  Act  requires 
states  within  ozone  nonattainment  areas 
classified  moderate  or  above  or  areas 
within  the  ozone  transport  region  to 
apply  the  same  requirements  to  major 
stationary  sources  of  NOx  "major"  as 
defined  in  section  302  and  section 
182(c),  (d),  and  (e))  as  are  applied  to 
major  stationary  sources  of  volatile 
organic  compounds  (VOCs).  For  more 
information  on  what  constitutes  a  major 
source,  see  section  2  of  the  NOx 
Supplement  to  the  General  Preamble. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technique  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15, 1992. 
There  were  no  N(3x  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  doctunent  for  any  NOx  sources 
since  enactment  States,  in  their  RACT 
rules,  are  expected  to  require  final 
installation  of  the  actual  NOx  controls 
by  May  31, 1995  from  those  sources  for 
which  installation  by  that  date  is 
practicable. 

States  within  the  Northeast  ozone 
transport  region  established  by  section 
184(a)  should  have  revised  their  SIPs  to 
include  the  RACT  measures  by 
November  15,  1992.  Because  major 
sotirces  in  ^tes  in  an  ozone  transport 
region  are  generally  sut^ect  to  at  least 


the  same  level  of  control  as  sources  in 
moderate  ozone  nonattainment  areas, 
EPA  believes  that  the  schedule  for 
implementing  these  RACT  rules  in  the 
ozone  transport  region  should  be 
consistent  with  the  requirements  of 
section  182(b)(2)  which  requires  the 
state  to  provide  for  implementation  of 
the  actual  NOx  controls  as  expeditiously 
as  practicable  but  no  later  than  May  31. 
1995.  Based  on  sections  182(nand 
184(a)  and  (b).  New  York  is  required  to 
apply  the  NOx  RACT  requirements 
Statewide. 

B.  New  Yoric's  NOx  RACT  Regulations 

New  York  held  public  hearings  in 
April  1993  on  6  NYCRR  subpart  227-2, 
the  State's  NOx  RACT  plan  entitled 
"Reasonably  Available  Control 
Technology  For  Oxides  of  Nitrogen 
(NOx  RACT) — Stationary  Combustion 
Installations."  Following  the  public 
hearings  and  the  comment  period,  the 
plan  was  adopted  and  signed  on  January 
19, 1994.  On  January  20,  1994,  the  plan 
was  submitted  to  EPA  as  a  revision  to 
the  SIP  and  EPA  found  it  to  be 
administratively  and  technically 
complete  on  April  15,  1994.  Proposed 
EPA  action  on  the  January  20,  1994 
submittal  is  expected  to  be  published  in 
the  Federal  Register  soon. 

C  Caae-by-Caae  RACT  DetanniiutioBS 

Provisions  within  subpart  227-2 
establish  a  procedure  for  a  case-by-case 
determination  of  what  represents  RACT 
for  an  item  of  equipment  or  source 
operation.  This  procedure  is  applicable 
in  two  situations:  (1)  If  the  major  NOx 
&cility  contains  any  source  operation  or 
item  of  equipment  of  a  category  not 
specifically  regulated  in  subpart  227-2, 
or  (2)  if  the  owner  or  operatOT  of  a 
source  operation  or  item  of  equipment 
of  a  category  that  is  regulated  in  subpart 
227-2  seeks  approval  of  an  alternative 
maximnm  allowable  emission  limit. 

Subpart  227-2  requires  the  owners 
and/or  operators  of  the  affected  focili^ 
to  submit  either  a  RACT  proposal  if  thay 
are  not  covered  by  specific  emission 
limitations  or  a  request  for  an 
alternative  maximum  allowable 
emission  limit  if  they  are  covered  by 
specific  emission  limitations.  For  each 
situation,  the  owners/operators  must 
include  a  technical  and  economic 
feasibility  analysis  of  the  possible 
alternative  control  meastuea.  RACT 
determinations  for  an  alternative 
maximnm  allowable  emission  limit 
must  consider  alternative  control 
strategies  (i.e.,  system  wide  averaging 
and  fuel  switching)  in  addition  to 
considering  control  technologies  (e.g., 
low  NOx  burners).  In  either  case, 
subpart  227-2  provides  for  New  York  to 
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establish  emission  limits  based  upon  a 
RACT  determination  specific  to  the 
facility.  The  resulting  alternative 
maximiun  allowable  emission  limit 
must  be  submitted  to  EPA  for  approval 
as  a  SIP  revision. 

D.  Analysis  of  State  Submittals 

The  three  (3)  source-specific  SIP 
revisions  that  are  the  subject  of  this 
action  were  all  adopted  by  New  York  at 
different  times  during  1995  and  1996 
and  were  found  by  EPA  to  be 
administratively  and  technically 
complete.  Each  of  the  three  SIP 
revisions  were  requests  by  New  York  for 
EPA  approval  of  alternative  emission 
limits  in  accordance  with  provisions  of 
subpart  227-2  for  stationary  combustion 
sources.  Prior  to  adoption,  New  York 
published  their  proposed  RACT 
determinations  in  local  newspapers 
and/or  their  Environmental  Notice 
Bulletin  and  provided  30  days  for  public 
comment  and  an  opportunity  to  request 
a  public  hearing.  There  were  no  requests 
for  public  hearings  and  New  York 
reviewed  and  responded  to  all 
comments  made.  New  York  determined 
that  the  alternative  maximum  allowable 
emission  limits  proposed  by  the  owners 
conform  with  the  applicable  provisions 
of  Subpart  227-2.  New  York  has  issued 
to  each  owner  a  permit  to  construct  and/ 
or  certificate  to  operate  incorporating 
approved  permit  conditions  which  are 
fully  enforceable  by  the  State-and  which 
contain  conditions  consistent  with 
subpart  227-2.  These  permitted 
documents  are  identified  in  the 
"Incorporation  by  reference"  section  at 
the  «id  of  this  nilemaking. 

EPA  has  determined  that  the  NOx 
emission  limits  identified  in  New  Yorii's 
approved  permits  to  construct  and/ or 
certificates  to  operate  represent  RACT 
for  each  soiure  identified  in  this  action. 
The  permit  conditions  include  emission 
limits,  work  practice  standards,  testing, 
monitoring,  and  recordkeeping/ 
reporting  requirements.  These  permit 
conditions  are  consistent  with  the  NOx 
RACT  requirements  specified  in  subpart 
227-2  and  conform  to  EPA's  NOx  RACT 
guidance.  Therefore,  EPA  is  approving 
the  three  source-specific  SIP  revisions 
submitted  by  New  York  dated  February 
22,  1996,  June  21, 1996  and  June  25. 
1996  as  identified  in  this  Federal 
Register. 

EPA's  evcduation  of  each  RACT 
submittal  is  detailed  in  a  document 
dated  June  19, 1997,  entitled  "Technical 
Support  Oocument-NOx  RACT  Source- 
Specific  SIP  Revisions-State  of  New 
York."  A  copy  of  that  document  is 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document 


The  following  is  a  summary  of  EPA's 
findings  of  each  source-specific  SIP 
revision  where  the  owner  or  operator  of 
a  source  operation  or  item  of  equipment 
seeks  approval  of  a  RACT  emission  limit 
different  from  that  which  is  established 
in  subpart  227-2.  This  rulemaking  takes 
action  only  on  the  permitted  emission 
limits  and  conditions  of  approval 
related  to  emissions  of  NOx:  action  is 
not  being  taken  on  any  other  pollutants 
which  may  be  permitted  by  New  York 
with  regard  to  these  sources. 

1.  University  of  Rochester 

The  University  of  Rochester  operates 
two  oil-fired  boilers  in  Rochester, 
Monroe  County.  Boiler  #  3  is 
categorized  as  a  mid-size  boiler  and 
Boiler  #  5  is  categorized  as  a  large 
boiler.  The  facility's  RACT  analysis 
concluded,  and  New  York  agreed,  that 
RACT  for  each  boiler  is  the  application 
of  burner  tuning  with  oxygen  trim  and 
limiting  the  annual  fuel  consumption  to 
1,000,000  gallons  per  boiler.  The 
alternative  NOx  emission  limit  is  0.425 
pounds  NOx  per  million  BTUs  (Ibs/MM 
BTU). 

2.  Morton  International,  Incorporated 

Morton  International,  Incorporated 
operates  a  mid-size  standby  gas-fired 
boiler  at  its  Silver  Springs  facility  in 
Wyoming  County.  The  facility's  RACT 
analysis  concluded,  and  New  York 
agreed,  that  RACT  is  limiting  the  hours 
of  operation  to  500  during  any 
consecutive  twelve  (12)  month  period. 
A  rolling  12-month  total  is  to  be 
computed  monthly.  The  alternative  NOx 
emission  limit  is  3.1  tons  per  year, 
equivalent  to  0.135  Ibs/MM  BTU. 

3.  Algonquin  Gas  Transmission 
Company 

Algonquin  Gas  Transmission 
Company  operates  four  2700- 
horsepower  natural  gas-fired, 
reciprocating  lean-bum  internal 
combustion  engines  at  its  Stony  Point 
Compressor  Station  in  Rockland 
County.  The  facility's  RACT  analysis 
concluded,  and  New  York  agreed,  that 
RACT  is  the  use  of  a  high  energy 
ignition  system  combined  with  air-to- 
fuel  ratio  control  for  each  engine.  The 
alternative  NOx  emission  limit  for  each 
engine  is  5.1  grams  per  horsepower- 
hour  (g/hp-hr). 

Final  Action 

EPA  is  approving  three  source- 
specific  RACT  determinations  as 
described  above  as  RACT  for  the  control 
of  NOx  emissions  and  the 
corresponding  permit  conditions  for  the 
sources  identified. 


The  EPA  is  publishing  this  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
proposal  to  approve  these  same  three 
source-specific  SIP  revisions.  The  final 
rule  will  be  effective  November  24. 1997 
unless  adverse  or  critical  comments  are 
received  by  October  23.  1997  in  which 
case  this  direct  final  rule  will  be 
withdrawn.  EPA  will  make  all  efforts  to 
have  the  final  action  withdrawing  this 
direct  final  rule  published  in  the 
Federal  Register  prior  to  the  effective 
date  of  the  direct  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  and  the  rationale  in  the 
preamble  of  this  direct  final  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  these  actions.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  direct  final  rule  will 
be  effective  November  24, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

AdministratiTe  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiu^  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
tmd  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibiiity  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propolbd  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 
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SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Moreover,  this  action 
does  not  involve  generally  applicable 
requirements,  but  specific  requirements 
for  each  facility  which  both  the  source 
owner  and  the  State  have  determined  to 
be  economically  and  technologically 
reasonable.  This  action  only  affects  the 
sources  which  have  requested  the  SIP 
revision  and  which  are  not  small 
entities.  Therefore,  EPA  certifies  that 
this  approval  action  does  not  have  a 
significant  impact  on  small  entities. 

Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  annual  costs  to  state, 
local,  or  tribal  governments,  or  to  the 
private  sector,  result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  24, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings'to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  2, 1997. 
WilUam  J.  Muszynski. 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401-7671q. 

Subpart  HH— New  York 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(9l)  to  read  as 
follows: 

152.1670    Mentiflcationofplan. 

•        •        •        >        • 

(c)*  •  • 

(91)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  York  State  Department  of 
Environmental  Conservation  on 
February  22. 1996,  June  21, 1996  and 
June  25, 1996. 

(i)  Incorporation  by  reference. 

(A)  Permits  to  Construct  and/or 
Certificates  to  Operate:  The  following 
facilities  have  been  issued  permits  to 
construct  and/or  certificates  to  operate 
by  New  York  State  and  such  permits 
and/or  certificates  are  incorporated  for 
the  piupose  of  establishing  NOx 
emission  limits  consistent  with  Subpart 
227-2: 

(1)  Morton  International  Inc.'s  mid- 
size gas-fired  boiler,  emission  point 
00027,  Wyoming  County;  New  York 
permit  approval  dated  September  1, 
1995  and  Special  Conditions  letter 
dated  August  23,  1995. 

(2)  University  of  Rochester's  two  oil 
fired  boilers,  emission  points  00003  and 


00005,  Monroe  County;  New  York 
permit  approval  dated  April  25,1996 
and  Special  Permit  Conditions  issu«l 
March  19, 1996. 

(3)  Algonquin  Gas  Transmission 
Company's  four  gas-fired  reciprocating 
internal  combustion  engines,  emission 
points  ROlOO,  R0200,  R0300,  and  R0400, 
Rockland  County:  New  Yori^  permit  and 
Special  Conditions  approval  dated 
September  23,  1991;  New  York  Special 
Conditions  documents  dated  March  18, 
1996  for  emission'points  ROlOO,  RO200, 
and  RO300;  and  March  29,  1996  for 
emission  point  RO400;  and  Permit 
Correction  dated  August  8,  1996. 

(ii)  Additional  information. 
Documentation  and  information  to 
support  NOx  RACT  alternative  emission 
limits  in  three  letters  addressed  to  EPA 
from  New  York  State  Department  of 
Environmental  Conservation  and  dated 
as  follows: 

(A)  February  22, 1996  letter  to 
Regional  Administrator  Jeanne  Fox  from 
Commissioner  Michael  D.  Zagata  for  a 
SIP  revision  for  Morton  International, 
Inc. 

(B)  June  21, 1996  letter  to  Mr.  Conrad 
Simon,  Director  of  the  Air  and  Waste 
Management  Ehvision  from  Deputy 
Commissioner  David  Sterman  for  a  SIP 
revision  for  the  Algonqi\in  Gas 
Transmission  Company. 

(C)  June  25, 1996  letter  to  Mr.  Conrad 
Simon,  Director  of  the  Air  and  Waste 
Management  Division  from  Deputy 
Commissioner  David  Sterman  for  a  SIP 
revision  for  the  University  of  Rochester. 
(FR  Doc.  97-25232  Filed  9-22-97;  8:45  am) 
MJJNO  OOOC 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  167 
[FRL-6897-3) 

Change  of  Address  for  Subintssion  of 
Certain  Reports;  Technical 
Amendmant 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendment 

SIMMARV:  This  document  annoimces  a 
technical  amendment  revising  the 
address  to  be  used  by  foreign  pesticide 
producing  establishments  when 
submitting  applications  for  registration 
and  annual  reports  to  EPA. 
DATES:  This  dociunent  is  effective 
September  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Foreign  pesticide  producing 
establishments  should  contact:  Carol 
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Buckingham,  FIFRA.  Section  7 
Registration  Contact,  Agriculture  and 
Ecosystems  Division  (2225A),  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202)  564-5008;  Fax:  (202)  564-0085. 

SUPPlfMENTARY  INFORMATION:  Section  7 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  requires 
that  pesticides  subject  to  the  Act  be 
produced  only  in  establishments 
registered  with  EPA,  and  requires  that 
registered  establishments  file  annual 
reports  with  the  Agency.  The  Agency 
has  established  regulations  at  40  CFR 
part  167  to  implement  the  requirements 
of  section  7  of  FIFRA.  Section  167.90  of 
those  regulations  directs  that 
applications  for  registration  of 
establishments  and  annual  reports  be 
sent  to  the  appropriate  EPA  regional 
office  (if  a  registered  establishment  is 
located  in  the  United  States)  or  to  a 
specifled  address  at  EPA  headquarters 
(if  a  registered  establishment  is  located 
in  any  other  country).  The  Agency  is,  by 
this  document,  amending  40  CFR 
167.90(b)  by  revising  the  address  to  be 
used  by  foreign  establishments  when 
submitting  applications  or  annual 
reports  to  the  Agency.  This  technical 
amendment  to  the  regulations  will 
become  effective  upon  publication  of 
this  document  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  167 

Environmental  protection.  Pesticides 
and  pests.  Pesticide  company.  Pesticide 
producing  establishment.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  17, 1997. 
EUine  G.  Stanley, 

Director ,  Office  of  CompUaxHX,  Office  of 
Enforcement  and  Compliance  Assurance. 

Therefore,  40  CFR  part  167  is 
amended  as  follows: 

PART  167— {AMENDED] 

1.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  136  (e)  and  (w). 

2.  In  §  167.90(b),  by  revising  the 
address  at  the  end  of  the  paragraph  to 
read  as  follows: 

§167.90    Where  to  obtain  and  submn 
tornw. 


(b)*   •   * 

U.S.  Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance,  Office  of  Compliance.  Agriculture 
and  Ecosystems  Division  (2225A),  401  M 


Street,  SW,  Washington,  DC  20460,  ATTN: 
Foreign  Registration  Clerk. 

[FR  Doc.  97-25223  Filed  9-22-97;  8:45  am] 
1UJMOCOOE  eeao  so  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
[FRL-6896-7] 

West  Virginia;  Rnal  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  determination  on 

West  Virginia's  application  for  program 

approval. 

SUMMARY:  The  State  of  West  Virginia  has 
applied  for  approval  of  its  imderground 
storage  tank  program  under  SubtiUe  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  State  of  West 
Virginia's  application  and  has  made  a 
final  determination  that  the  State  of 
West  Virginia's  underground  storage 
tank  program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus,  EPA  is  granting  final 
approval  to  the  State  of  West  Virginia  to 
operate  its  program. 
EFFECTIVE  DATES:  Program  approval  for 
West  Virginia  shall  be  effective  on 
October  23. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Cassidy.  State  Programs  Branch 
(3HW60),  U.S.  EPA  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  586-3381. 

SUPP1.EMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  State 
imderground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  To  qualify  for  approval,  a 
State's  program  must  be  "no  less 
stringent"  than  the  Federal  program  in 
all  seven  elements  set  forth  at  section 
9004(a)  (1)  through  (7)  of  RCRA.  42 
U.S.C.  6991c(a)  (1)  through  (7).  as  well 
as  the  notification  requirements  of 
section  9004(a)(8)  of  RCRA,  42  U.S.C. 
6991c(a)(8)  and  must  provide  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a)  of 
RCRA,  42  U.S.C.  6991c(a)). 

On  July  7,  1997,  the  State  of  West 
Virginia  submitted  an  official 
application  for  approval  to  administer 


its  imdeigroimd  storage  tank  program. 
On  August  1,  1997,  EPA  published  a 
tentative  determination  announcing  its 
intent  to  approve  the  District's  program. 
Further  background  on  the  tentative 
decision  to  grant  approval  appears  at  62 
FR  41326,  (August  1,  1997). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
review  and  comment,  and  the  date  of  a 
tentative  public  hearing  on  the 
application  and  EPA's  tentative 
determination.  EPA  requested  advance 
notice  for  testimony  and  reserved  the 
right  to  cancel  the  public  hearing  in  the 
event  of  insufficient  public  interest. 
Since  there  were  no  requests  to  hold  a 
public  hearing,  it  was  cancelled. 

B.  Final  Decision 

I  conclude  that  the  State  of  West 
Virginia's  application  for  program 
approval  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
SubtiUe  I  of  RCRA  and  40  CFR  part  281. 
Accordingly,  the  State  of  West  Virginia 
is  granted  approval  to  operate  its 
underground  storage  tank  program  in 
lieu  of  the  Federal  program. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  West 
Virginia  program  are  already  imposed 
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by  the  State  and  subject  to  State  law. 
Second,  the  Act  also  generally  excludes 
fit>m  the  definition  of  a  "Federal 
mandate"  duties  that  arise  from 
participation  in  a  voluntary  Federal 
program.  West  Virginia's  participation 
in  an  authorized  UST  program  is 
voluntary. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
imder  the  West  Virginia  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  signfficanUy  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs.  they  are  already  subject  to  the 
regidatory  requirements  under  existing 
state  law  which  are  being  authorized  by 
EPA,  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  regulatory 
requirements  under  existing  State  law 
which  are  being  authorized  by  EPA. 
EPA's  authorization  does  not  impose 
any  additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
char^  in  the  substantive  requirements 
imposed  on  these  small  entities. 

Therefore,  EPA  provides  the  following 
certification  imder  the  Regulatory 
Flexibilify  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  authorization  approves  regulatory 
requirements  imder  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U-S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  k 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  281 

Administrative  practice  and 
procedure,  Hazardous  materials.  State 
program  approval,  and  Undergroimd 
storage  tanks. 

Aathority:  This  notice  is  issued  under  the 
authority  of  section  9004  of  the  Resource 
Conservation  and  Recovery  Act,  as  amended, 
42  U.S.C.  6991c. 

Dated:  September  IS,  1997. 
W.  Michael  McCabe. 
Regional  Administrator. 
[FR  Doc.  97-25132  Filed  9-22-97;  8:45  ami 
HLUNO  OOOC  mo  BO  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

FRL-6606-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Up<tate 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Spokane  Junkyard  and  Associated 

Properties  site  fi-om  the  National 

Priorities  List 

SUMMARY:  The  Environmental  Protection 
Agency  [EPA]  Region  10  announces  the 
deletion  of  the  Spokane  Junkyard  and 
Associated  Properties  Site  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabilify 
Act  of  1980,  as  am«ided  (CERCLA). 


EPA  and  the  State  of  Washington 
De]>artment  of  Ecology  (Ecology)  have 
determined  that  no  further  cleanup 
under  CERCLA  is  appropriate  and  that 
the  selected  remedy  ^ps  been  protective 
of  human  health  and  the  environment' 

EFFECTIVE  DATE:  September  23, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kevin  Rochlin,  U.S.  EPA  Region  10, 
1200  Sixth  Avenue,  Mail  Stop:  ECL- 
111,  Seattle,  Washington  98101,  (206) 
553-2106. 

SUPPt^MENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Spokane 
Junkyard  and  Associated  Properties, 
Spokane,  Washington. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  August  7, 1997. 
(62  FR  42414).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  September  7, 1997.  EPA 
received  no  comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  human 
health,  welfare  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Piazardous  Substances 
Response  Trust  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
Deletion  of  a  site  firom  the  NPL  does  not 
aSect  responsible  party  liabilify  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Sul^ects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  and  Water  supply. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authorify  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
"Spokane  Junkyard/ Associated 
Properties,  Spokane.  Washington." 
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Dated:  September  9, 1997. 
Chuck  aarke, 

Regiona]  Administrator.  Region  10. 
|FR  Doc.  97-24943  Filed  9-22-97;  8:45  am) 
anxMG  cooE  eseo-so^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-219;  RM-8881] 

Radio  Broadcasting  Services;  Temple, 
Taylor  and  Hutto,  TX 

AGENCY:  Federal  Commimications 

Commission. 

ACTKW:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Stellar  Communications,  Inc., 
reallots  Channel  282C2  from  Temple  to 
Taylor,  Texas,  and  modifies  Station 
KKIK(FM)'s  license  accordingly.  See  61 
FR  58361,  November  14,  1996.  Channel 
282C2  can  be  allotted  to  Taylor  in 
compliance  with  the  Commission's 
minimiun  distance  separation 


requirements  with  a  site  restriction  of 
6.4  kilometers  (4.0  miles)  southwest. 
The  coordinates  for  Channel  282C2  at 
Taylor  are  30-31-18  and  97-26-40.  The 
Commission  also  pursuant  to  the  grant 
of  the  major  change  application  (BPH- 
82 1203 AD)  reallots  Channel  221 A  from 
Taylor  to  Hutto,  Texas.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  9&-219, 
adopted  September  3, 1997,  and 
released  September  12, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bora  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW.. 
Washington,  DC  20036. 


List  of  Sulqects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AUTHORITY:  Sec«.  303.  48  Stat,  as 
amended,  1082;  47  U.S.Q  154,  as  amended. 

S73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  luider  Texas,  is  amended  by 
removing  Channel  282C2  at  Temple  and 
by  adding  Channel  282C2  at  Taylor;  and 
by  removing  Channel  221 A  at  Taylor 
and  by  adding  Hutto,  Channel  221A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  97-24934  Filed  9-22-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices^o  the  put>lic  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  pnor  to  the  actoptlon  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  611. 615,  620  and  627 
RIN  3052-AB58 

Organization;  Funding  and  Rscai 
Affairs,  Loan  Policies  and  Operations, 
and  Funding  Operations;  Disclosure  to 
Shareholders;  Title  V  Conservators 
and  Receivers;  Capital  Provisions 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule.  . 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  Agency), 
through  the  FCA  Board  (Board),  issues 
a  proposed  rule  to  amend  its  capital 
adequacy  and  related  regulations  to 
address  interest  rate  risk  as  it  pertains 
to  Farm  Credit  System  (System) 
institutions,  the  definition  of  insolvency 
for  the  purpose  of  apppinting  a  receiver, 
the  establishment  of  capital  and  bylaw 
requirements  for  System  service 
corporatipns,  and  changes  to  risk- 
weighting  categories.  In  addition,  the 
proposed  regulations  address  the 
retirement  of  other  allocated  equities 
included  in  core  surplus,  deferred-tax 
assets,  the  treatment  of  intra-System 
investments  for  capital  computation 
purposes,  various  other  computational 
issues,  and  other  technical  issues.  The 
rule  is  intended  to  add  safety  and 
soundness  requirements  deferred  from 
prior  rulemakings,  provide  more 
consistency  with  capital  requirements  of 
other  financial  regulators,  and  make 
technical  corrections. 
DATES:  Written  comments  should  be 
received  on  or  before  November  24, 
1997. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  Development 
Division,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090  or  sent  by 
facsimile  transmission  to  (703)  734- 
5784.  Comments  may  also  be  submitted 
via  electronic  mail  to  "reg- 
comm@fca.gov."  Copies  of  all 


communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Development  and 
Risk  Control,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  K.  Carpenter,  Senior  Policy 
Analyst,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 

AAAA 

M  M  A  Mf 

or 
Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 

L  General 

Capital  adequacy  and  customer 
eligibility  regulations,  adopted  in 
January  and  effective  in  March  1997, 
added  surplus  and  net  collateral  ratios 
for  System  institutions  and  established 
procedures  for  setting  individual 
institution  capital  ratios  and  issuing 
capital  directives.  See  62  FR  4429, 
January  30, 1997.  The  purpose  of  these 
proposed  regulations  is  to  build  on 
previous  regulatory  efforts  by 
addressing  discrete  issues  related  to 
capital  that  were  deferred  diuing  the 
FCA's  consideration  of  its  newly 
effective  capital  adequacy  regulations. 
'The  issues  in  this  proposed  rulemaking 
include:  (1)  Interest  rate  risk;  (2)  the 
definition  of  insolvency  for  the  purpose 
of  appointing  a  conservator  or  receiver; 
(3)  the  establishment  of  capital  and 
bylaw  requirements  for  service 
corporations;  and  (4)  various 
computational  issues,  and  other  issues, 
involving  the  capital  regulations.  The 
objectives  of  these  proposed 
amendments  are: 

1.  To  add  provisions  where  the  FCA 
believes  significant  capital  issues  have 
not  been  previously  addressed  in  the 
regulations.  Expressly  addressing  such 
issues  in  the  regulations  accords  more 
certainty  to  both  the  Agency  and  System 
institutions  regarding  supervisory 
expectations  and  standards  for 
enforcement. 

2.  To  achieve  consistency  with  the 
capital  requirements  of  other  Federal 
banking  regiilatory  agencies  (the  Office 
of  the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Corporation, 
the  Federal  Reserve  Board,  and  the 


Office  of  Thrift  Supervision)  in  areas  of 
similar  risk,  such  as  risk-weighting  of 
assets.  In  proposing  changes,  the  FCA  is 
cognizant  that  circumstances  unique  or 
8{>ecial  to  System  institutions  may 
appropriately  be  addressed  in  a  mannef 
that  differs  from  the  treatment  of 
commercial  banks  and  thrifts  by  the 
other  Federal  banking  regulators. 

3.  To  make' revisions  and 
clarifications  in  the  regulations  that 
address  concerns  raised  by  FCA 
examiners  and  System  institutions. 

4.  To  make  technical  corrections 
including  removing  some 
inconsistencies  in  the  computations  of 
the  core  surplus  and  total  surplus  ratios. 

n.  Interest  Rate  Risk 

For  the  past  several  years,  the  FCA 
has  studied  the  feasibility  of  modifying 
the  capital  adequacy  regulations  to 
include  a  specific  interest  rate  risk 
exposure  component.  The  current 
regulations  take  a  risk-based  approach 
that  addresses  credit  risk  exposures  but 
does  not  specifically  address  other 
potential  exposures.  Of  particular 
concern  to  the  FCA  is  the  potentially 
adverse  effect  interest  rate  risk  may  have 
on  net  interest  income  and  the  market 
value  of  an  institution's  equity. 
Specifically,  it  is  the  risk  of  loss  of  net 
interest  income  or  the  market  value  of 
on-  and  off-balance  sheet  positions 
caused  by  a  change  in  mariiLet  interest 
rates.  Similar  actions  to  address  interest 
rate  risk  have  been  undertaken  by  the 
other  Federal  banking  agencies,  which 
were  required  by  section  305  of  the 
Federal  Deposit  Insurance  Corporation 
hnprovement  Act  of  1991  (FDICIA) 
(Pub.  L.  102-242, 105  Stat.  2236,  2354 
(12  U.S.C.  1828  note))  to  revise  their 
risk-based  capital  guidelines  to  take 
adequate  account  of  interest  rate  risk. 

The  FCA  suspended  development  of 
the  interest  rate  risk  component  until 
completion  of  higher  priority  capital 
adequacy  regulations.  The  FCA  is  now 
proposing  to  add  new  §§  615.5180  and 
615.5181  to  require  banks  to  establish  . 
an  interest  rate  risk  management 
program  and  to  provide  that  the  banks' 
boards  of  directors  and  senior 
management  are  responsible  for 
maintaining  effective  oversight.  In 
addition,  proposed  §  615.5182  would 
require  any  other  System  institution 
(excluding  the  Federal  Agricultural 
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Mortgage  Corporation ' )  with  significant 
interest  rate  risk  to  establish  a  risk 
management  program. 

The  proposed  rule  reflect*  the  FCA's 
belief  that  an  institution's  board  and 
senior  management  are  responsible  for 
ensuring  that  risks  eire  adequately 
identified,  measured,  monitored  and 
controlled.  Additionally,  proposed 
S§  615.5350(b)(7)  and  615.5355(a)(4) 
provide  that  the  FCA  may  take  action 
against  an  institution  for  failure  to 
maintnin  sufficient  capital  for  interest 
rate  risk  exposures.  Institutions  foimd  to 
have  high  levels  of  exposiue  or  weak 
management  practices  may  be  directed 
by  the  FCA  to  take  corrective  action, 
including  raising  additional  capital, 
strengthening  management  expertise, 
improving  management  information  and 
measurement  systems,  reducing  levels 
of  exposiue,  or  a  combination  thereof. 

The  requirements  of  the  proposed  nUe 
are  similar  to  interest  rate  risk 
management  requirements  in  §615.5135 
of  the  investment  regulations.  The 
existing  regulation  provides  more 
specific  criteria  regarding  the  interest 
rate  risk  management  process.  The 
proposed  rule  is  general  in  nature  and 
sets  forth  the  FCA's  expectations 
regarding  board  and  management 
oversight,  particxilarly  maintaining 
adequate  capital  for  interest  rate  risk 
exposures.  As  a  result,  the  proposed 
rule  provides  a  flexible  regulatory 
approach  to  interest  rate  risk  that 
encourages  innovations  in  risk 
management  practices  while  ensuring 
that  the  FCA  can  respond  to  emerging 
risks  in  an  increasingly  complex 
financial  marketplace.  ^ 

The  FCA  intends  to  provide 
additional  guidance  on  specific  criteria 
and  guidelines  in  the  form  of  a  Board 
Policy  Statement  or  Bookletter  in  the 
futiue.  The  guidelines  will  establish  a 
risk  assessment  approach  for  the 
evaluation  of  capital  adequacy 
specifically  addressing  interest  rate  risk, 
similar  to  the  approach  taken  by  the 
other  Federal  banking  agencies,  and 
would  set  forth  the  FCA's  expectations 
for  certain  aspects  of  the  institution's 
ongoing  internal  control  process.  These 
guidelines  will  address  fundamental 
management  practices  for  identifying, 
managing,  controlling,  monitoring,  and 
reporting  interest  rate  risk  exposures. 
The  guidelines  will  reflect  the  FCA's 
belief  that  all  institutions  should 
establish  a  risk  management  program 
appropriate  for  the  level  of  an 
institution's  overall  interest  rate  risk 
exposure  and  complexity  of  its  holdings 
and  activities. 


m.  Definition  of  Insolvency 

The  FCA  proposes  several  changes  to 
§  627.2710,  which  sets  forth  the  grounds 
for  appointing  a  conservator  or  receiver 
for  a  System  institution.  First,  the  FCA 
proposes  to  amend  the  definition  of 
"insolvency"  as  a  ground  for  appointing 
a  conservator  or  receiver  in  paragraph 
(b)(1)  to  clarify  that  any  stock  or 
allocated  equities  held  by  current  or 
former  borrowers  are  not  "obligations  to 
members."  The  FCA  believes  that  this 
approach  for  determining  insolvency  is 
consistent  with  financial  statements 
based  on  generally  accepted  accounting 
principles  (GAAP)  ^  and  more 
appropriately  reflects  the  at-risk 
character  of  borrower  stock  and 
allocated  equities.  There  would  be  no 
change  in  the  treatment  of  obligations  to 
members  such  as  investment  bonds  and 
uninsured  accounts.  Second,  the  FCA 
would  revise  paragraph  (b)(3),  which 
currently  provides  that  a  conservator  or 
receiver  may  be  appointed  if  "(t]he 
institution  is  in  an  unsafe  or  unsound 
condition  to  transact  business."  The 
revision  would  add  that  "having 
insufficient  capital  or  otherwise"  is  a 
circumstance  that  the  FCA  could 
consider  to  be  an  unsafe  or  unsoimd 
condition.  The  proposed  addition  also 
identifies  capital  and  collateral 
benchmarks  below  which  an  institution 
could  be  considered  to  be  operating 
unsafely,  as  well  as  other  conditions. 
The  benchmarks  and  conditions  are: 

1.  For  banks,  a  net  collateral  ratio  (as 
defined  by  §  615.5301(d))  of  102 
percent. 

2.  For  associations,  collateral 
insufficient  to  meet  the  requirements  of 
the  association's  general  financing 
agreement  with  its  affiliated  bank. 

3.  For  all  institutions,  permanent 
capital  (as  defined  in  §615.5201)  of  less 
than  one-half  the  minimum  required 
level  for  the  institution. 

4.  For  all  institutions,  a  relevant  total 
siuplus  ratio  (as  defined  by 

§  615.5301(1))  of  less  than  2  percent. 

5.  For  associations,  stock  unpairment. 
The  first  two  benchmarks  address 

situations  where  an  institution's 
continued  liquidity  is  in  doubt.  In 
setting  the  proposed  net  collateral  ratio 
benclunark  at  102  percent,  the  FCA 
reviewed  the  requirements  of  the 
System's  Market  Access  Agreement 
(MAA),  as  well  as  the  collateral 
positions  of  the  banks.  The  FCA  also 
considered  a  101-percent  standard 
because  the  MAA  has  a  101 -percent 
eligible  collateral  benchmark  below 


which  a  bank's  market  access  is 
restricted.'  After  deliberations,  the  FCA 
decided  to  propose  a  higher  102-percent 
benchmark  to  allow  time  to  appoint  a 
conservator  or  receiver  before  a  bank  is 
effectively  imable  to  maintain  normal 
funding  activities.  The  Agency  requests 
comment  on  the  appropriateness  of  the 
102-percent  benchmark. 

The  third  and  fourth  benchmarks 
identify  situations  where  an  institution 
is  substantially  undercapitalized.  The 
last  condition  addresses  a  situation 
where  an  association  could  be  exposed 
to  significant  customer  and  maii^eting 
uncertainties  that  may  have  a  significant 
impact  on  financial  viability  or  may 
affect  other  System  institutions. 

These  bencnmarks  and  conditions  ate 
intended  to  be  examples  of  what  the 
FCA  would  consider  to  be  an  unsafe  or 
unsoimd  condition  to  transact  business 
but  are  not  exclusive.  The  Agency 
would  continue  to  have  the  discretion  to 
deem  an  institution  to  be  in  an  unsafe 
or  unsound  condition  to  transact 
business  based  on  other  activities  or 
circumstances  that  are  not  enumerated 
in  the  regulation.  The  FCA  notes  that, 
under  this  pro(>osal,  it  also  retains  the 
discretion  not  to  appoint  a  conservator 
or  receiver  in  the  event  that  any  of  the 
enumerated  circumstances  exist.  The 
Agency  would  evaluate  the  totality  of 
circumstances  before  deciding  what 
action,  if  any,  to  take. 

In  developing  the  proposed  revision 
to  this  ground  for  appointing  a 
conservator  or  receiver,  the  FCA 
reviewed  the  prompt  corrective  action 
benchmarks  and  tripwires  used  by  the 
other  Federal  hanking  regulators  with 
respect  to  commercial  banks  and  thrifts. 
The  other  agencies'  prompt  correcrtive 
action  regulations  implement  provisions 
of  the  FDICIA  requiring  such  agencies  to 
take  certain  supervisory  actions, 
including  the  appointment  of  a 
conservator  or  receiver,  well  before 
insolvency  is  reached,  if  an  institution's 
capital  declines  to  unacceptable  levels. 
Although  the  FCA  is  not  subject  to  the 
FDICIA  and  continues  to  have 
supervisory  discretion  when  System 
institutions  are  in  troubled 
circumstances,  the  FCA  supports  the 
underlying  philosophy  of  the  FDICIA  to 
take  supervisory  action  before  an 
institution  is  insolvent.  It  has  been  the 
experience  of  the  FCA  and  the  other 
Federal  banking  regulators  that  the 
longer  a  failing  institution  is  allowed  to 
remain  open,  the  more  difficult  it  will 


I  Rflgnlations  affscting  the  Federal  Agricultural 
Mortgage  Corporation  will  be  issued  separately. 


>GAAP  does  not  define  insolvency.  However,  for 
the  purposes  of  this  regulation,  insolvency  means 
total  liabilities  greater  than  total  aaaets  based  upon 
GAAP  Bnam-ial  statements. 


'The  regulation's  net  collateral  ratio  is  calculated 
net  of  any  association  investments  counted  as 
permanent  capital  by  associations  and  determined 
using  total  liabilities,  whereas  eligible  collateral  is 
determined  by  dividing  available  collateral  by 
obligations  requiring  collateralizatioo. 
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ultimately  be  to  resolve  the  affairs  of  the 
institution.  Early  intervention  is  even 
more  important  in  the  Farm  Credit 
System  where  joint  and  several  liability 
exists  and  where  the  financial  health  of 
one  institution  can  affect  the  public 
image  of  other  System  institutions.  The 
FCA  notes  that,  for  this  reason,  it  is  very 
likely  that  the  Agency  would  appoint  a 
conservator  or  receiver  well  before 
GAAP-based  insolvency  is  reached. 

IV.  Service  Corporations 

A.  (Capital  Requirements  for  Service 
Corporations 

Section  4.25  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),  requires  System 
institutions  to  submit  proposals  to  form 
service  corporations  to  the  FCA  for 
issuance  of  a  charter.  Current 
regulations  require  the  submission  of 
bylaws  and  proposed  amounts  and 
sources  of  capitalization  pursuant  to 
§611.1135(b)(3)(vii).  (4),  and  (5). 
However,  current  regulations  do  not  set 
standard  capital  requirements  for  all 
service  corporations.  The  FCA  proposes 
to  amend  §  611.1135(c)  to  address  the 
establishment  of  capital  requirements 
for  service  corporations. 

Service  corporations  vary  widely  in 
their  purpose  and  structure  and  present 
difiierent  types  of  risks  to  their  parrait 
banks  or  associations.  The  capital 
requirements  for  banks  and  associations 
would  have  little  relevance  for  most 
service  corporations  because  most 
service  corporations  have  a  small  asset 
base  and  entirely  different  risks.  Nor 
does  the  FCA  believe  that  any  single 
minimum  capital  adequacy  standard  is 
appropriate  for  all  service  corporations. . 
The  FCA  instead  proposes  to  set 
minimum  capital  adequacy 
requirements  in  the  corporate  charter 
approval  process  as  a  condition  of 
approval.  The  FCA  would  monitor 
compliance  through  the  examination . 
process. 

B.  Application  of  Bylaw  Regulations  to 
Service  Cotporations 

The  capitalization  bylaw  provisions 
in  §  615.5220  currently  do  not  apply  to 
service  corporations,  including  the  Farm 
Credit  Services  Leasing  Corporation 
(FCL  or  Leasing  Corporation).  The  FCA 
believes  that  all  institutions,  induding 
service  corporations,  should  have 
capital  bylaws  that  meet  the  relevant 
requirements  of  that  provision.  The 
FCA,  therefore,  proposes  to  amend 
$615.5220  by  adding  a  new  paragraph 
(b)  requiring  all  service  corporations  to 
have  relevant  capitalization  provisions 
in  their  bylaws.  A  conforming 
amendment  to  §  611.1135(b)(4)  is  also 
proposed. 


V.  Defierred'Tax  Assets 

A.  The  Proposed  Rule 

The  FCA  proposes  to  amend 
§615.5201  to  add  new  paragraph  (d)  to 
define  deferred-tax  assets  that  are 
dependent  on  future  income  or  future 
events.  The  FCA  also  proposes  to  amend 
§615.5210  to  add  a  new  paragraph 
(e)(ll)  establishing  a  requirement  to 
exclude  certain  deferred-tax  assets  in 
capital  calculations.  Under  the  proposed 
rule,  deferred-tax  assets  that  can  be 
realized  through  carrybacks  to  taxes 
paid  on  income  earned  in  prior  periods 
will  not  be  excluded  for  regulatory 
capital  purposes.  However,  deferred-tax 
assets  that  can  be  realized  only  if  an 
institution  earns  sufficient  taxable 
income  in  the  future  or  that  are 
dependent  on  the  occurrence  of  other 
future  events  for  realization  will  be 
partiy  excluded  for  regulatory  capital 
purposes.  The  proposed  exclusion  is  the 
amount  in  excess  of  the  amount  that  the 
institution  is  expected  to  realize  within 
1  year  of  the  most  recent  calendar 
quarter-end  date,  based  on  the 
institution's  financial  projections  of 
taxable  income  and  other  events  for  that 
year,  or  the  amount  in  excess  of  10 
percent  of  core  surplus  capital  existing 
before  the  deduction  of  any  disallowed 
tax  assets,  whichever  is  greater. 
Excluded  deferred -tax  assets  will  be 
deducted  firom  capital  and  from  assets 
for  purposes  of  calculating  capital 
ratios.  This  proposed  exclusion  is 
consistent  with  requirements  of  the 
other  Federal  banking  agencies  in 
response  to  the  issuance  by  the 
Financial  Accounting  Standards  Board 
(FASB)  of  the  Statement  of  Financial 
Accounting  Standards  (SF AS)  No.  109. 
"Accounting  for  Income  Taxes."  in 
February  1992. 

B.  Discussion 

Deferred-tax  assets  are  assets  that  - 
reflect,  for  financial  reporting  purposes, 
amounts  that  will  be  realized  as 
reductions  of  future  taxes  or  as  refunds 
from  a  taxing  authority.  Deferred-tax 
assets  may  arise  because  of  limitations 
under  tax  laws  that  provide  that  certain 
net  operating  losses  or  tax  credits  be 
carried  forward  if  they  cannot  be  used 
to  recover  taxes  previously  paid.  These 
"taxcanyfbrwards"  are  reaUzed  only  if 
the  institution  generates  sufficient 
future  taxable  income  during  the 
carryforward  period. 

Deferred-tax  assets  may  also  arise 
from  deductible  temporary  differences 
in  the  tax  and  financial  reporting  of 
certain  events.  For  example,  institutions 
may  report  higher  income  to  taxing 
authorities  than  they  reflect  in  their 
financial  records  because  their  loan  loss 


provisions  are  expensed  for  reporting 
piuposes  but  are  not  deducted  for  tax 
purposes  until  the  loans  are  charged  off. 

Deferred-tax  assets  arising  from 
deductible  temporary  differences  may 
be  "carried  back"  and  recovered  from 
taxes  previously  paid.  However,  when 
defened-tax  assets  arising  from 
deductible  temporary  differences  exceed 
such  previously  paid  tax  amoimts,  they 
will  be  realized  only  if  there  is  sufficient 
future  taxable  income  during  the 
carryforward  period. 

Another  type  of  deferred-tax  assets 
arises  from  deductible  temporary 
diffisrences  that  are  dependent  on  the 
occurrence  of  other  future  events.* 
These  deferred-tax  assets  are  not 
generally  available  for  "carried  back  or 
carry  forward"  treatment,  but  rather  are 
realized  in  the  year  the  event  occurs. 

As  with  the  other  Federal  banking 
agencies,  the  FCA  has  certain  concerns 
about  including  in  capital  deferred-tax 
assets  that  are  dependent  upon  future 
taxable  income.  Realization  of  such 
assets  depends  on  whether  a  System 
institution  that  is  subject  to  income  tax 
has  sufficient  future  taxable  income 
during  the  carryforward  period.  Since 
an  institution  that  is  in  a  net  operating 
loss  carryforward  position  is  often 
experiencing  financial  difficulties,  its 
prospects  for  generating  sufficient 
taxable  income  in  the  future  are 
uncwtain.  In  addition,  the  future 
prospects  for  a  financial  services 
organization  can  change  rapidly.  This 
raises  concerns  about  the  realization  of 
defened-tax  assets  that  are  dependent 
upon  future  taxable  income,  even  when 
an  institution  appears  to  be  sound  and 
well  managed.  Thus,  there  is 
considerable  uncertainty  in  determining 
whether  deferred-tax  assets  will  be 
realized.  Many  institutions  are  able  to 
make  reasonably  accurate  projections  of 
future  taxable  income  for  relatively 
short  periods  of  time,  but  beyond  these 
short  time  periods,  the  reliability  of  the 
projections  tends  to  decrease 
significanUy. 

Certain  deferred-tax  assets  are 
realized  upon  the  occurrence  of  certain 
future  events  other  than  taxable  income. 
The  same  supervisory  concerns  exist 
regarding  these  tax  assets  as  regarding 
tax  assets  dependent  on  future  income. 
Several  Systran  institutions  have 
sigmficant  amounts  of  deferred-tax 
assets  that  represent  the  expected 
refund  of  income  taxes  previously  paid 
on  earnings  distributed  in  the  form  of 
nonqualified  allocations  of  patronage  to 


'The  ragulatioiH  of  the  other  Federal  banking 
igwries  do  not  address  this  type  of  deferred-tax 
•Mats  because  it  is  not  applicable  to  the  operations 
of  commercial  banks  or  thrifts,  but  SFAS  No.  109 
dnna  anrompaii  ail  types  of  such  nsaeta 
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their  stockholders.  The  realization  of 
these  deferred-tax  assets  is  dependent 
not  on  future  taxable  income  but  rather 
on  actions  of  the  institutions  to  retire 
stock  or  allocated  surplus  associated 
with  the  nonqualified  distributions. 
However,  an  institution  might  be  unable 
to  retire  this  stock  and  allocated  equities 
during  periods  of  financial  difficulties 
when  conversion  of  these  deferred-tax 
assets  to  cash  would  be  needed. 

In  addition,  as  it  becomes  less  likely 
that  deferred-tax  assets  will  be  realized, 
an  institution  is  required  under  SFAS 
109  to  reduce  its  deferred-tax  assets 
through  increases  to  the  asset's 
valuation  allowance.  Additions  to  this 
allowance  would  reduce  an  institution's 
regulatory  capital  at  precisely  the  time 
it  likely  needs  additional  capital 
support. 

C.  Determination  of  the  Deferred-Tax 
Exclusion 

The  FCA  proposes  to  require  the 
exclusion  of  the  greater  of  the  amount 
of  deferred-tax  assets  dependent  on 
future  income  or  events  that  are  not 
expected  to  be  realized  within  1  year,  or 
the  amount  by  which  the  deferred-tax 
assets  exceed  10  percent  of  core  surplus 
capital  before  the  exclusion.  To 
determine  the  deferred-tax  exclusion,  an 
institution  would  assume  that  all 
temporary  differences  fully  reverse  as  of 
the  calculation  date.  The  amount  of 
deferred-tax  assets  that  are  dependent 
upon  future  taxable  income  that  is 
expected  to  be  realized  within  1  year 
means  the  amount  of  such  deferred-tax 
assets  that  could  be  absorbed  by  the 
amount  of  income  taxes  that  are 
expected  to  be  payable  based  upon  the 
institution's  projected  future  taxable 
income  for  the  next  12  months. 
Estimates  of  taxable  income  for  the  next 
year  should  include  the  effect  of  tax- 
planning  strategies  that  the  institution 
intends  to  implement  to  realize  tax 
carryforwards  that  will  otherwise  expire 
during  the  yeas.  Consistent  with  the 
other  banking  agencies  and  SFAS  No. 
109,  the  FCA  believes  that  tax  planning 
strategies  are  often  carried  out  to 
prevent  the  expiration  of  such 
carryforwards.  Deferred  taxes  that  are 
dependent  on  other  futiire  events  (other 
than  future  taxable  income)  and  that  are 
not  expected  to  be  realized  within  1 
year  are  to  be  deducted  in  the 
determination  of  the  institution's  capital 
measurements. 

The  FCA  believes  that  institutions 
will  not  have  significant  difficulty  in 
implementing  these  proposed  limits. 
System  institutions  routinely  make 
financial  projections  as  part  of  their 
annual  business  planning  process.  Both 
the  1-year  and  10-percent  computations 


are  straightforward  and  relatively 
simple.  The  Agency  also  believes  that 
most  System  institutions  would  not  be 
negatively  affected  by  the 
implementation  of  this  exclusion  of 
deferred-tax  assets.  A  small  number  of 
institutions  that  have  significant  tax- 
deferred  assets  may  be  initially  unable 
to  satisfy  the  core  surplus  ratio  but 
should  be  able  to  comply  within  a 
relatively  short  time  frame. 

The  proposed  partial  exclusion  is 
intended  to  balance  the  continued 
concerns  of  the  Agency  about  deferred- 
tax  assets  that  are  dependent  upon 
future  taxable  income  and  other  futtue 
events  against  the  fact  that  such  assets 
will,  in  many  cases,  be  realized.  The 
exclusion  based  on  10  percent  of  core 
surplus  also  would  ensure  that  System 
institutions  could  not  place  excessive 
reliance  on  deferred-tax  assets  to  satisfy 
the  minimum  capital  standards. 

D.  Additional  Guidance 

The  following  additional  guidance  is 
provided  to  assist  System  institutions' 
luiderstanding  of  how  the  FCA  proposes 
to  implement  the  deferred-tax 
exclusion. 

1.  Projecting  Future  Taxable  Income  and 
Other  Events 

Institutions  may  use  the  financial 
projections  for  planning  the  current 
fiscal  year  (adjusted  for  any  significant 
changes  that  have  occurred  or  are 
expected  to  occur)  when  applying  the 
exclusion  at  an  interim  date  within  each 
fiscal  year.  In  addition,  while  the 
proposed  rule  does  not  specify  how 
originating  temporary  differences 
should  be  treated  for  purposes  of 
projecting  taxable  income  and  other 
events  for  the  next  year,  each  institudon 
should  decide  whether  to  adjust  its 
financial  projections  for  originating 
temporary  differences  and  should 
follow  a  reasonable  and  consistent 
approach. 

2.  Tax  Jurisdictions 

Under  this  proposed  rule,  an 
institution  would  not  be  required  to 
determine  its  exclusion  of  deforred-tax 
assets  on  a  jurisdiction-by-jurisdicUon 
basis.  While  an  approach  tbat  looks  at 
each  jurisdiction  separately  may  be 
more  accurate  from  a  theoretical 
standpoint,  the  FCA  is  in  agreement 
with  die  other  Federal  banking  agencies 
that  the  greater  precision  achieved  by 
mandating  such  an  approach  would  not 
outweigh  the  complexities  involved  and 
the  inherent  cost  to  institutions. 
Therefore,  to  limit  regulatory  biu-den.  an 
institution  would  have  the  option  to 
calculate  one  overall  exclusion  of  ' 


deferred-tax  assets  that  covers  all  tax 
jiuisdictions  in  which  it  operates. 

3.  Available-fbr-Sale  Securities 

Under  SFAS  No.  115,  "Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities"  (SFAS  No.  115).  available- 
for-sale  securities  are  reported  at  fair 
value,  with  unrealized  holding  gains 
and  losses  on  such  securities,  net  of  tax 
effects,  included  in  a  separate 
component  of  stockholders'  equity.  The 
Agency's  current  regulations  exclude 
from  regulatory  capital  the  amount  of 
net  unrealized  holding  gains  and  losses 
on  available-for-sale  seciuities.  It  would 
be  consistent  to  exclude  the  deferred  tax 
effects  relating  to  unrealized  holding 
gains  and  losses  on  these  available-for- 
sale  securities  from  the  calculation  of 
the  allowable  amount  of  deferred-tax 
assets  for  regulatory  capital  purposes. 
However,  requiring  the  exclusion  of 
such  deferred  tax  effects  may  add 
significant  complexify  to  the  regulatory 
capital  standards  and  in  most  cases 
would  not  have  a  significant  impact  on 
regulatory  capital  ratios. 

The  FCA  proposes  to  permit,  but  not 
require,  institutions  to  adjust  the 
amount  of  deferred-tax  assets  and 
liabilities  arising  from  marking-to- 
market  available-fbr-sale  debt  securities. 
This  choice  should  reduce  the 
implementation  burden  for  institutions 
not  wanting  to  contend  with  the 
complexify  arising  from  such 
adjustments,  while  permitting  those 
institutions  that  want  to  achieve  greater 
precision  to  make  such  adjustments. 
However,  institutions  must  follow  a 
consistent  approach  with  respect  to 
such  adjustments. 

VI.  Compatational  Iwuei 

Following  the  implementation  of  the 
new  capital  adequacy  provisions, 
various  System  institution 
representatives  and  FCA  examiners 
have  identified  certain  capital 
computational  concerns  and 
interpretive  issues.  Such  issues 
primarily  involved  the  computation  of 
the  total  surplus  and  core  surplus 
capital  requirements.  These  issues  are 
addressed  below  as  technical 
corrections  to  the  existing  capital 
adequacy  regulations. 

A.  Average  Daily  Balance  Requirement 

The  FCA  has  received  comments  from 
System  institutions  voicing  concern 
with  the  requirement  to  calculate  the 
total  and  core  surplus  ratios  using 
month-end  balances.  Institutions  have 
commented  that  using  month-end 
balances  results  in  significant  variabilify 
in  the  ratios  due  simply  to  seasonal 
lending  trends.  They  recommended  that 
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the  total  and  core  surplus  ratios  be 
calculated  using  the  same  basis  as 
permanent  capital.  The  permanent 
capital  ratio  is  computed  using  average 
daily  balances  for  the  most  recent  3- 
month  period. 

The  FCA  proposes  to  amend 
§  615.5330(c)  to  require  computation  of 
the  total  surplus,  core  surplus,  and  risk- 
adjusted  asset  base  using  average  daily 
balances  for  the  most  recent  3  months 
in  the  same  way  they  are  used  for  the 
calculation  of  permanent  capital.  The 
FCA  is  proposing  this  change  for  the 
following  reasons: 

1.  The  change  will  smooth  out 
seasonal  fluctuations  in  month-end 
balances  that  may  result  in  undue 
volatilify  of  the  total  and  core  surplus 
ratios; 

2.  liie  requirement  is  not  a  biuden  on 
System  institutions  because  they 
already  have  the  information-processing 
capabiUfy  to  compute  the  3-month 
average  of  daily  balances  for  various 
balance  sheet  accounts; 

3.  The  change  achieves  consistency  in 
the  calculation  methodology  with 
regulatory  permanent  capital 
requirements;  and 

4.  The  3-month  average  daily  balance 
methodology  is  less  susceptible  to 
adjustment  by  delaying  or  advancing  the 
recognition  of  various  business 
activities  compared  to  the  month-end 
balances  methodology. 

Existing  §615.5205  requires 
institutions  to  maintain  at  all  times  a 
permanent  capital  ratio  of  at  least  the 
minimum  required  level.  The  FCA 
proposes  to  amend  §  615.5330(a)  and  (b) 
to  extend  this  requirement  to  tbe  total 
and  core  surplus  ratios  as  well.  In  each 
case  the  ratios  would  be  calculated  as 
described  above.  This  change  would 
also  ensure  ongoing  compliance  with 
the  requirements  of  §615. 5240(c), 
which  allows  an  institution's  board  of 
directora  to  delegate  borrower  stock 
retirements  to  management  under 
certain  conditions,  including  the 
maintenance  of  capital  ratios  at  or  above 
the  minimum  requirements. 

The  FCA  is  not  proposing  to  change 
the  requirement  in  §  615.5335(b)  to 
compute  the  net  collateral  ratio  using 
month-end  balances  at  a  specific  point 
in  time.  However,  the  FCA  proposes 
that  bcmks  expressly  be  required  to 
achieve  and  maintain  at  all  times  a  net 
collateral  ratio  at  or  above  the  regulatory 
minimum.  In  addition,  banks  must  have 
the  capability  to  calculate  the  net 
collateral  ratio  at  any  time  using  the 
balances  outstanding  at  the  computation 
date.  Having  this  capabilify  is  important 
to  banks  to  support  daily  issuances  of 
debt  securities  to  meet  their  funding 
needs. 


B.  Treatment  of  Intra-System 
Investments  and  Other  Adjustments 

1.  Reciprocal  Investments 

The  FCA  proposes  to  clarify 
§  615.5210(e)(1)  of  the  capital  adequacy 
regulations  that  addresses  the  treatment 
of  reciprocal  holdings  between  two 
System  institutions.  The  ciurent 
regulation  has  not  consistently  been 
interpreted  by  institutions  to  require 
that  the  cross-elimination  of  reciprocal 
holdings  be  made  before  making  the 
other  required  adjustments  relating  to 
intra-System  investments.  The  FCA 
intended  that  elimination  of 
investments  between  two  System 
institutions  be  applied  on  a  net  basis 
after  adjusting  for  reciprocal  holdings 
(see  53  FR  16956,  May  12. 1988).  As  an 
example,  if  institution  A  has  a  $100 
equity  investment  in  institution  B,  and 
institution  B  has  a  $25  equify 
investment  in  institution  A.  the  net 
investment  after  offsetting  reciprocal 
holdings  is  $75  (i.e.,  $100 — $25).  The 
regulatory  offsetting  requirement  results 
in  the  elimination  of  $25  from  the 
capital  and  assets  of  both  institutions. 
This  "netting  effect"  ensures  that 
double-counted  cross-capital 
investments  made  by  System 
institutions  are  eliminated  prior  to  other 
adjustments  required  by  the  capital 
regulations.  In  the  example  above,  the 
remaining  $75  net  investment  is  then 
the  amount  used  when  applying  the 
other  intra-System  investment-related 
provisions  of  the  regulations  to  the 
computation  of  {>ermanent  capital,  total 
surplus,  and  core  surplus.  The  FCA 
believes  this  clarification  is  necessary  to 
avoid  possible  misinterpretations  that 
may  result  in  incorrect  deductions. 

2.  Computation  of  Total  and  Core 
Surplus 

The  FCA  proposes  to  clarify  the 
treatment  of  intra-System  equify 
investments  and  other  deductions  for 
the  computation  of  total  and  core 
stuplus.  For  the  calculation  of  total 
surplus,  the  FCA  proposes  to  amend 
§  615.5301(i)(7)  to  more  clearly  require 
the  same  deductions  made  in  the 
computation  of  permanent  capital. 
When  calctdatii^  total  surplus.  System 
institutions  should  eliminate  intra- 
System  investments  and  other 
deductions  bova  total  surplus  in  a 
manner  consistent  with  the  elimination 
of  such  investments  when  an  institution 
calculates  its  permanent  capital.  These 
eliminations  eire  necessary  to  ensure 
that  the  investing  institution  does  not 
include  certain  intra-System 
investments  when  computing  total 
surplus  and  makes  similar  deductions 
such  as  elimination  of  certain  tax- 


deferred  assets.  The  FCA  views  most 
intra-System  investments  as  a 
commitment  of  capital  between  related 
entities.  From  a  regulatory  capital 
adequacy  perspective,  elimination  of 
most  intra-System  investments  by  the 
investing  institution  appropriately 
reflects  that  the  capital  commitment  is 
in  the  related  issuing  institution. ' 

The  FCA  also  proposes  to  eliminate 
§  615.5330(a)(2)  and  (a)(3)  because  these 
paragraphs  are  no  longer  necessaryi  As 
previously  discussed,  the  FCA  is 
proposing  to  amend  §  615.5301(i)(7)  to 
require  the  same  deductions  to  be  made 
in  computing  total  surplus  as  are 
required  for  the  calculation  of 
permanent  capital.  With  this  revision  to 
§  615.5301(i)(7).  the  existing 
requirements  of  §  615.5330  (a)(2)  and 
(a)(3)  are  redundant. 

With  respect  to  core  surplus,  some 
institutions  have  interpreted  the 
existing  regulation  as  not  requiring  the 
elimination  of  an  investment  in  another 
System  institution  (except  for 
associations'  investments  in  their 
affiliated  banks),  as  is  required  in  the 
calciilation  of  other  regulatory  capital 
measurements.  The  FCA  believes  that 
the  elimination  of  most  intra-System 
investments  from  core  surplus  is  also 
appropriate.  For  this  reason,  the  FCA  is 
proposing  to  amend  §  615.5301(b)(4)  to 
require  the  elimination  of  most  intra- 
System  investments  from  the 
computation  of  the  core  surplus  of  both 
the  investing  and  the  issuing 
institutions.  However,  investments  to 
capitalize  loan  participations  would  not 
be  eliminated  from  the  investing 
institution's  core  surplus.  The  FCA 
views  investments  between  System 
institutions  resulting  from  loan 
participations  as  a  pass-through  of 
member-purchased  or  allocated  equify. 
Because  the  issuing  institution  does  not 
count  such  equities  as  core  surplus,  the 
FCA  believes  that  elimination  of  such 
pass-through  investments  from  the 
investing  institution's  core  surplus- 
would  be  unnecessary.  The  FCA  invites 
conunent  on  this  approach  and  the 
alternative  approach  of  eliminating 
intra-System  investments  relating  to 
loan  participations  from  the  core 
surplus  of  the  investing  institution. 

For  the  core  surplus  computation, 
existing  §615.5301(bK3)  requires 
institutions  to  make  the  deductions  set 
forth  in  §615. 5210(e)(6)  and  (e)(7)  for 
investments  in  the  Leasing  Corporation 
and  for  goodwill.  The  Agency  intended 
for  other  relevant  adjustments  required 
for  permanent  capital  to  be  made  in  the 


'Only  the  issuing  institution  may  include  such 
equities  in  its  total  surplus,  and  only  to  the  extent 
such  aiyutias qualify  pursuant  to  $615.5301(1). 
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core  surplus  ratio  as  well.  Therefore,  the 
FCA  proposes  to  amend  the  core  surplus 
computation  also  to  require  adjustments 
for  loss-sharing  agreements  and  for 
deferred-tax  assets. 

3.  Investments  in  Service  Corporations 

Existing  §615.5210(e){6r requires  an 
institution  to  deduct  its  investment  in 
the  FXH.  from  total  capital  for  purposes 
of  computing  its  permanent  capital.  The 
FCA  proposes  to  require  institutions  to 
deduct  their  investments  in  all  other 
service  corporations  as  well.  This 
change  would  be  in  conformity  with  the 
FCA's  view  that  the  capital  is 
committed  to  support  risks  at  the 
service  corporation  level  and  would 
clarify  that  such  capital  would  be 
available  to  meet  anv  capital 
requirements  imposed  by  the  Agency  on 
service  corporations.  The  required 
deductions  would  also  be  made  in  tbe 
investing  institution's  core  and  total 
surplus  computations. 

C.  Counting  Farm  Credit  System 
Financial  Assistance  Corporation  (FAC) 
Obligations  as  a  Liability  on  an 
Institution's  Balance  Sheet 

Section  615.5210(a)  of  the  existing 
regulations  provides  that  no  FAC 
obligations  shall  be  included  in  the 
balance  sheets  of  any  Farm  Credit 
institution.  The  FCA  proposes  to  restrict 
this  treatment  to  only  those  FAC 
obligations  that  were  issued  to  pay 
capital  preservation  and  loss-sharing 
agreements. 

System  institutions  are  obligated 
under  the  Act  to:  (1)  Repay  Treasury- 
paid  interest  from  direct  assistance  and 
general  Systemwide  FAC  debt;  (2)  pay 
interest  on  direct  assistance  FAC 
obligations;  and  (3)  pay  principal  and 
interest  on  capital  preservation-related 
FAC  debt.  Section  6.9(e)(3)(E)  of  the  Act 
provides  that  certain  obligations  of  the 
FAC  issued  in  connection  with  the 
capital  preservation  and  loss-sharing 
agreements  not  be  included  in  the 
obligations  of  any  institution  for 
reporting  purposes.  In  1988,  when  the 
FCA  determined  that  this  exception  to 
GAAP  should  also  be  included  in  the 
capital  regulations,  it  made  the 
exception  broader  than  the  statute  by 
applying  it  to  all  FAC  obligations.  Since 
the  relevant  provision  of  the  Act  refers 
only  to  the  obligations  of  the  FAC  that 
were  issued  in  connection  with  the 
repayment  of  capital  preservation 
agreements,  the  FCA  proposes  to 
conform  the  language  of  the  regulation 
to  the  statute. 


D.  Changes  in  Risk-Weighting  Categories 
and  Credit  Conversion  Factors  for 
Calculating  Risk-Adjusted  Assets 

The  FCA  profKJses  modifications  to 
the  risk-weighting  categories  for  on-and 
off-balance-sheet  assets  in  §  615.5210(f). 
The  purposes  of  the  modifications  are  to 
provide  a  more  accurate  weighting  of 
assets  relative  to  their  risk  and  to 
incorporate  recent  changes  to  the  Basle 
Accord.^  as  well  as  to  provide 
consistency  with  the  requirements  of 
the  other  Federal  banking  agencies.  The 
following  changes  are  proposed: 

1.  Elimination  of  the  10-Percent 
Category 

The  FCA  proposes  to  eliminate  this 
risk-weight  category  as  set  forth  in 
existing  §  615.5210(f)(2)(ii).  The  assets 
in  this  category  would  be  reassigned  to 
other  categories  that  more  accurately 
reflect  their  credit  risks,  consistent  with 
the  risk-weighting  treatment  by  the 
other  Federal  banking  agencies. 
Securities  issued  by  the  U.S. 
Government  or  its  agencies  and  portions 
of  loans  and  other  assets  guaranteed  by 
the  full  faith  and  credit  of  the  U.S. 
Government  or  its  agencies  would  be 
risk-weighted  at  0  percent  in 
§615.5210(f)(2](i).  Cash  items  in  the 
process  of  collection  and  portions  of 
loans  and  other  assets  collateralized  by 
securities  of  the  U.S.  Government  or  its 
agencies  would  be  risk-weighted  at  20 
percent  in  new  §615.5210(fl(2)(ii). 
These  changes  would  make  the  FCA's 
risk-weighting  of  these  items  consistent 
with  that  of  the  other  financial 
regulators. 

2.  Risk- Weighting  of  Assets  That  Are 
Conditionally  Guaranteed  by  the  U.S. 
Government  or  Its  Agencies  at  20 
Percent 

Such  assets  are  not  specifically 
distinguished  from  unconditional 
guarantees  in  the  FCA's  current 
weighting  scheme.  However,  the  FCA  is 
now  proposing  to  differentiate  between 
unconditional  guarantees,  which  have  a 
risk-weighting  of  0  percent,  and 
conditional  guarantees,  which  are 
proposed  to  be  risk-weighted  at  20 
percent,  in  new  §615.5210(f)(2)(ii)(B). 
Government-sponsored  agency 
securities  not  backed  by  the  full  faith 
and  credit  of  the  U.S.  Government 


would  also  be  risk-weighted  at  20 
percent.  In  developing  the  proposed 
revisions,  the  FCA  believes  that  such 
guarantees  pose  some  risk  and  that  20 
percent  is  the  appropriate  risk- 
weighting  for  the  general  credit  risk  and 
would  conform  to  the  treatment  of  such 
assets  by  the  other  financial  regulators. 

3.  Modification  of  the  Definitions  of 
Two  Items  Involving  Foreign  Banks 

Claims  on  foreign  banks  with  an 
original  maturity  of  1  year  or  less  are 
now  risk- weighted  at  20  percent,  and 
those  with  an  original  mattuity  of  more 
than  1  year  are  weighted  at  100  percent 
For  risk-weighting  purposes,  the  FCA 
proposes  to  make  a  distinction  between 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD)- 
based  group  of  countries  ^  and  non- 
OECD-based  countries  in  the  same 
fashion  as  the  other  Federal  banking 
agencies.  Generally,  membership  in  the 
OECD  indicates  that  such  member 
countries  have  lower  levels  of  sovereign 
risk  and,  therefore,  justifies  a  lower  risk- 
weighting.  The  FCA  proposes  to  risk- 
weight  all  claims  on  OECD  banks  at  20 
percent  in  new  §615.5210{f)(2)(ii), 
regardless  of  maturity,  and  claims  on 
non-OECD  banks  at  20  percent  when  the 
remaining  maturity  is  1  year  or  less. 
Claims  on  non-OECD  banks  with  a 
remaining  maturity  of  more  than  1  year 
would  be  risk- weighted  at  100  percent 
in  new  §  615.5210(f)(2)(iv).  The  FCA  has 
added  a  definition  of  OECD  in 
§615.5201(j). 

4.  Risk-Weighting  of  Unused 
Commitments  With  an  Original 
N4aturity  of  Less  Than  14  Months  at  0 
Percent 

Unused  commitments  with  an 
original  maturity  of  more  than  1  year 
now  have  a  50-percent  credit  conversion 
factor,  which  means  that  50  percent  of 
the  face  amount  of  such  commitments 
must  be  added  to  the  appropriate  risk- 
weighting  category,  usually  100  percent 
Many  loans  made  by  Farm  Credit 
institutions  are  on  annual  renewal 
cycles.  It  is  the  established  practice  of 


*  Agreed  to  l>y  the  Committee  on  Banking 
Regulations  and  Supervisory  Practices,  under  the 
auspices  of  the  Bank  for  International  Settlements 
in  Basle.  Switzerland  (Basle  Cominillee).  Under  this 
agreement  the  other  Federal  banking  agencies  that 
are  signatories  to  the  Accord  are  bound  to  consider 
such  direction  and  revise  their  regulations 
accordingly.  The  FCA.  for  consistency  purposes, 
also  chooses  to  consider  and  revise  its  regulations, 
as  appropriate  to  the  System. 


''  OECD  means  countries  that  are  full  members  of 
the  Organization  for  Economic  Cooperation  and 
Development.  As  of  August  1997,  the  OECD 
includes  the  following  countries:  Australia.  Austria, 
Belgium,  Canada,  the  Czech  Replublic.  Denmark, 
Finland,  France,  Germany.  Greece.  Hungary, 
Iceland.  Ireland,  Italy,  (apan.  South  Korea, 
Uixembourg,  Mexico,  the  Netherlands.  New 
Zealand.  Norway,  Poland.  Portugal,  Spain.  Sweden, 
SMdtzerland,  Turkey,  the  United  Kingdom,  and  the 
United  States.  Saudia  Arabia  has  concluded  special' 
lending  arrangements  with  the  International 
Monetary  Fund  (IMF)  associated  with  the  IMF's 
General  Arrangements  to  Borrow  which,  together 
with  the  aforementioned  countries  that  are  full 
members  of  the  OECD.  comprise  the  OECD-basad 
group  of  countries. 
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many  of  these  institutions  that,  in  order 
to  have  loan  commitments  in  place  at 
the  beginning  of  each  annual  cycle,  the 
credit  review  and  subsequent 
commitment  are  typically  done  30  to  60 
days  prior  to  the  end  of  the  current  loan 
commitment.  Consequentiy,  such 
"advance"  commitments  have  been 
classified  in  the  50-percent  credit 
conversion  category.  The  FCA  has 
concluded  that  these  annual  advance 
commitments  do  not  differ  substantially 
from  commitments  made  with  an 
original  maturity  of  1  year  or  less. 

The  FCA  proposes  in 
§615.5210(f)(3)(ii)  to  classify  in  the  0- 
percent  credit  conversion  category  those 
binding  commitments  with  an  original 
maturity  of  14  months  or  less.  This 
change  is  intended  to  recognize  that  the 
timing  of  the  issuance  of  binding 
commitments  is  appropriately  related  to 
the  annual  operating  cycle  of  borrowers, 
so  that  institutions  can  continue  current 
practices  and  be  able  to  risk-weight  such 
loans  at  0  percent 


5.  Revision  of  Credit  tk)nversion  Factors 
for  Derivative  Transactions 

In  September  1995,  the  other  Federal 
banking  agencies  adopted  final 
amendments  to  their  risk-based  capital 
regulations  relating  to  derivative 
transactions  based  on  the  Basle 
Committee's  recommendations.  See  60 
FR  46171,  September  5,  1995.«  Their 
final  rule  amended  the  matrix  of 
conversion  factors  used  to  calculate 
potential  future  exposure  and  permitted 
institutions  to  recognize  the  effects  of 
qualifying  bilateral  netting  arrangements 
in  the  calculation  of  potential  futiue 
exposure.  The  matrix  of  conversion 
factors  used  to  calculate  potential  future 
exposure  was  expanded  to  take  into 
account  innovations  in  the  derivatives 
markets.  Specifically,  the  matrix  was 
modified  by  adding  higher  conversion 
factors  to  address  long-dated 
transactions  (e.g.,  contracts  with 
remaining  maturities  over  5  years),  and 
new  conversion  factors  were  added  to 
cover  certain  types  of  derivative 
transactions  not  previously  covered. 

In  conformity  with  the  other  Federal 
banking  agencies,  the  FCA  proposes  to 
amend  §615.5210(f)(3}(iii)  to  permit 


Conversion  Factor  Matrix 

[In  percent] 


institutions  to  net  positive  and  negative 
mark-to-market  values  of  derivatives 
contracts  entered  into  with  a  single 
coimterparty  subject  to  a  qualifying, 
legally  enforceable  bilateral  netting 
arrangement  for  ptirposes  of 
determining  credit  equivalent  amounts. 
The  FCA  is  adding  a  definition  of 
"qualifying  bilateral  netting  contract"  in 
new  §615.5201(m).  The  FCA  also 
proposes  to  adopt  the  formula  used  by 
the  other  Federal  banking  agencies  for 
current  and  potential  future  exposure 
for  contracts  subject  to  qualifying 
bilateral  netting  agreements.  The 
formula  is  expressed  as  Ana  =  (0.4  x 
A,™.)+  0.6(NGR  X  Ap„«)  where: 

a.  Am  is  the  adjusted  potential  future 
credit  exposure; 

b.  Agrou  is  the  stun  of  potential  future 
credit  exposures  determined  by 
multiplying  the  notional  principal 
amoimt  by  the  appropriate  credit 
conversion  factor;  and 

c.  NGR  is  the  ratio  of  the  net  current 
credit  exposure  divided  by  the  gross 
current  credit  exposure  determined  as 
the  sum  of  only  the  positive  mark-to- 
markets  for  each  derivative  contract 
with  the  single  counterparty. 

li)  addition,  the  FCA  proposes  to 
amend  the  conversion  factor  matrix  as 
set  forth  in  the  following  table: 


Remaining  maturity 

Interest  rate 

Exctiange 
rate 

Commodity 

1  VfidT  Of  lo&fl 

ao 

0.5 
1.5 

1.0 
5.0 
7.5 

100 

Over  1  to  5  years _ „ 

1?Q 

Over  5  years ^ :;,    .. 

15.0 

The  FCA  would  further  require  that, 
for  any  derivative  contracts  that  do  not 
£all  into  one  of  the  categories  above,  the 
potential  future  credit  exposure  must  be 
determined  using  the  commodity 
conversion  fiactors. 

Vn.  Other  Issues 

A.  Retirement  of  Other  Allocated 
Equities  Included  in  Core  Surplus 

The  FCA's  recently  adopted  capital 
adequacy  regulations  permit 
associations  to  include,  subject  to 
limitations,  both  nonqualified  and 
qualified  allocated  equities  in  core 
surplus.  The  regulations  permit  the 
inclusion  of  nonqualified  allocated 
equities  that  are  not  distributed 
according  to  an  established  plan  or 
practice.  The  regulations  further  allow 


associations  to  include  in  core  siuplus 
other  allocated  equities  (i.e.,  qualified  or 
nonqualified  notices  of  allocation)  with 
an  original  maturity  of  at  least  5  years 
and  not  scheduled  for  revolvement 
during  the  next  3  years.  The  preamble 
to  the  Capital  Adequacy  and  Customer 
Eligibility  final  rule  (62  FR  4429, 
January  30, 1997)  discussed  disallowing 
a  series  or  class  of  allocated  equities 
fix>m  treatment  as  core  surplus  in  the 
event  of  partial  retirements.  The 
preamble  also  described  exceptions  to 
the  disallowance  requirement  if  an 
institution  retires  allocated  equities  in 
the  event  of  loan  default  or  the  death  of 
the  equityholder.  However,  in  the 
regulation  the  disallowance  for  partial 
retirements,  as  well  as  the  exceptions, 
appeared  to  apply  only  to  the 


nonqualified  allocated  equities  without 
a  plim  or  practice  of  revolvement. 

Several  System  associations  have 
asked  the  FCA  whether  the  other 
allocated  equities  includible  in  core 
surplus  would  also  be  disallowed  in  the 
event  of  partial  retirement  The 
remaining  equities  would  be 
disallowed,  and  the  related  exceptions 
would  apply  in  such  circumstances.  The 
FCA  is  now  proposing  to  amend 
§615.5310(b)(2)(ii)  in  order  to  ensure 
consistent  treatment  of  all  allocated 
equities  counted  as  core  surplus  in  the 
event  of  partial  retirements. 


*In  July  1904  the  Basle  Accord  was  revised  to 
permit  institutions  to  net  positive  and  negative 
mark-to-market  values  of  rate  contracts  entered  into 


with  a  single  counterparty  subject  to  a  qualifying, 
legally  enforceable,  bilateral  netting  agreement. 
Based  upon  this  revision  to  the  Basle  Accord,  the 


other  Federal  banking  agencies  revised  thmr  risk- 
based  capital  regulations  accordingly. 


49630  Federal  Register  /  Vol.  62.  No.  184  /  Tuesday,  September  23.  1997  /  Proposed  Rules 


B.  Ensuring  Two  Nominees  for  Each 
Bank  Director's  Position  and  Ensuring 
Representation  on  the  Board  of  all 
Types  ofAgricuHure  in  the  District 

Section  4.15  of  the  Act  requires 
associations  to  "endeavor  to  assure" 
that,  when  directors  are  elected,  there 
are  at  least  two  nominees  for  each 
position  and  that  representation  of  all 
types  of  agriculture  practiced  in  the 
territory  is  achieved  to  the  extent 
possible.  The  statute  goes  on  to  say  that 
"[rjegulations  of  the  Farm  Credit 
Administration  governing  the  election 
of  bank  directors  shall  similarly  assure 
a  choice  of  two  nominees  for  each 
elective  office  to  be  filled  and  that  the 
bank  board  represent  as  nearly  as 
possible  all  types  of  agriculture  in  the 
district."  The  FCA  interprets  the 
provision  to  require  banks  to  make  a 
good  faith  effort  to  locate  at  least  two 
nominees  and  to  try  to  assure 
representation  on  the  board  that  is 
reflective  of  the  bank's  territory.  The 
Agency  proposes  to  add  a  new 
paragraph  (5)  to  §  615.5230(b)  to  require 
documentation  of  that  effort.  In  the 
event  that  a  bank  is  unable  to  find  at 
least  two  nominees  for  each  position, 
the  bank  would  be  required  to  keep 
written  documentation  of  its  efforts  to 
do  so.  The  bank  would  also  be  required 
to  keep  a  record  of  the  type  of 
agriculture  engaged  in  by  each  director 
on  its  board. 

In  addition,  the  FCA  proposes  to  add 
§  611.350  to  add  a  reference  in  the 
subpart  on  director  elections  to  the 
cooperative  principles  set  forth  in 
§  615.5230  that  apply  to  such  elections. 

C.  Statement  of  SFAS  No.  130. 
Reporting  Comprehensive  Income 

The  FASB  recently  issued  SFAS  No. 
130.  Reporting  Comprehensive  Income 
(Statement).  This  Statement  sets  forth 
standards  for  reporting  and  display  of 
comprehensive  income  in  a  full  set  of 
financial  statements.  For  fiscal  years 
beginning  after  December  15,  1997,  this 
Statement  will  require  financial 
statements  to  display  a  balance 
representing  the  accumulation  of  other 
comprehensive  income.  This  new 
balance  will  be  displayed  separately 
firom  retained  earnings  and  additional 
paid-in  capital  in  the  equity  (capital) 
section  of  the  statement  of  financial 
position.  For  the  most  part,  the  FCA 
believes  that  the  Statement  represents 
only  a  change  in  display  of  existing 
financial  transactions  and,  therefore, 
does  not  introduce  any  new  issues  that 
have  an  effect  on  the  Agency's  current 
regulatory  capital  standards.  The  FCA 
believes  that  current  standards  in  the 
capital  regulations  already  address  the 


transactional  items  that  comprise  the 
newly  separated  component  of  equity. 
Accordii^y,  the  FCA  has  determined 
that  there  are  no  compelling  reasons  to 
change  the  capital  standards  to  take  into 
account  the  changes  in  the  display  of 
financial  transactions  resulting  from  this 
Statement.  The  Agency  invites  any 
parties  with  an  interest  in  this  issue  to 
submit  comments. 

E.  Conforming  Amendments 

The  FCA  proposes  to  amend  §  620.5 
to  require  institutions  to  disclose 
information  on  their  surplus  and 
collateral  ratios  in  the  annual  report  to 
shareholders.  Conforming, 
nonsubstantive  changes  are  also 
proposed  in  §  615.5201(h)  to  replace 
"allocation"  with  "allotment"  and  in 
$§  615.5210(b)  and  615.5260(a)(3Kii)  to 
remove  obsolete  language. 

List  of  Subjects 

12  CFR  Part  611 

Agriculture,  Banks,  banking.  Rural 
areas. 

12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities, 
Investments,  Rural  areas. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  627 

Agricultiue,  Banks,  banking.  Claims, 
Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611.  615,  620,  and  627 
of  chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  to  read  as  follows: 

PART  611-ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority.  SecL  1.3. 1.13,  2.0.  2.10,  3.0, 
3.21,  4.12,  4.15,  4.21,  5.9,  5.10,  5.17.  7.0— 
7.13,  8.5(e)  of  the  Farm  Credit  Act  (12  U.S.C. 
2011.  2021.  2071.  2091.  2121.  2142,  2183, 
2203,  2209,  2243.  2244,  2252,  22798— 227gf- 
1,  2279a»-5(e));  sees.  411  and  412  of  Pub.  L 
100^233, 101  Stat  1568, 1638;  sees.  409  and 
414  of  Pub.  L.  100-399, 102  Stat.  989, 1003, 
and  1004. 

Subpart  C — Election  of  Directors 

2.  Section  611.350  is  added  to  read  as 
follows: 

fei1.350    Application  of  cooperative 
principles  to  ttie  election  of  directors. 

In  the  election  of  directors,  each 
System  institution  shall  comply  with 


the  applicable  cooperative  principles  set 
forth  in  §  615.5230  of  this  chapter. 

Subpart  I — Service  Organizations 

3.  Section  611.1135  is  amended  by 
revising  paragraphs  (b)(4)  and  (c)  to  reed 
as  follows: 

f  611.1135    Incorporation  of  service 
organizations. 

•  •        •        •        • 

(b)-  •  • 

(4)  The  proposed  bylaws,  which  shall 
include  the  provisions  required  by 
§  615.5220(b)  of  this  chapter. 

•  •        •        •        * 

(c)  Approval.  The  Farm  Credit 
Administration  may  condition  the 
issuance  of  a  charter,  including 
imposing  minimum  capital 
requirements,  as  it  deems  appropriate. 
For  good  cause,  the  Farm  Credit 
Administration  may  deny  the 
application.  Upon  approval  by  the  Farm 
Credit  Administration  of  a  completed 
application,  which  shall  be  kept  on  file 
at  the  Farm  Credit  Administration,  the 
Agency  shall  issue  a  charter  for  the 
service  corporation  which  shall 
thereupon  become  a  corporate  body  and 
a  Federal  instrumentality. 


PART  ei5— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

4.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.7. 1.10, 1.11. 1.12. 
2.2.  2.3.  2.4.  2.5.  2.12.  3.1.  3.7,  3.11,  3.25.  4.3. 
4.3A.  4.9.  4.14B.  4.25.  5.9.  5.17,  6.20.  6.26. 
8.0,  8.3,  8.4,  8.6.  8.7,  8.8,  8.10.  8.12  of  the 
Farm  Credit  Act  (12  U.S.C.  2013.  2015,  2018, 
2019.  2020.  2073,  2074.  2075.  2076,  2093, 
2122.  2128,  2132,  2146.  2154.  2154a,  2160. 
2202b.  2211.  2243,  2252.  2278b,  2278b-6. 
2279aa.  2279aa-3.  2279aa-4,  2279a»-«, 
227980-7.  227988-8.  227988-10,  227988-12); 
sec.  301(8)  of  Pub.  L.  100-233, 101  SUt  1568. 
1608. 

Subpart  E — Investment  Managen>ent 

5.  Section  615.5135  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

S  61 5.51 35    IManagement  of  interest  rate 
risk. 

The  board  of  directors  of  each  Farm 
Credit  Bank,  bank  for  cooperatives,  and 
agricultural  credit  bank  shall  develop 
and  implement  an  interest  rate  risk 
management  program  as  set  forth  in 
subpart  G  of  this  part.  The  board  of 
directors  shall  adopt  an  interest  rate  risk 
management  section  of  an  asset/liability 
management  policy  which  establishes 
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interest  rate  risk  exposure  limits  as  well 
as  the  criteria  to  determine  compliance 
with  these  limits.  At  a  minimum,  the 
interest  rate  risk  management  section 
shall  establish  policies  and  procedures 
for  the  bank  to: 
•        *        •        •        • 

6.  A  new  subpart  G  is  added  to  read 
as  follows: 

Subpart  G — RisIt  Assessment  and 
Management 

615.5180  Interest  rate  risk  management  by 
banks — general. 

615.5181  Bank  interest  rate  risk 
management  program. 

615.5182  Interest  rate  risk  management  by 
associations  and  other  Farm  Credit 
System  institutions  other  than  banlcs. 

Subpart  G — Risk  Assessment  and 
Management 

§  61 5.51 80    Interest  rate  risl(  management 
by  bank* — general. 

The  board  of  directors  of  each  Farm 
Credit  Bank,  bank  for  cooperatives,  and 
agricultural  credit  bank  shall  develop 
and  implement  an  interest  rate  risk 
management  program  tailored  to  the 
needs  of  the  institution  and  consistent 
with  the  requirements  set  forth  in 
§615.5135  of  this  part.  The  program 
shall  establish  a  risk  management 
process  that  effectively  identifies, 
measures,  monitors,  and  controls 
interest  rate  risk. 

§615.5181    Bank  interest  rate  risk 
management  program. 

(a)  The  board  of  directors  of  each 
Farm  Credit  Bank,  bank  for 
cooperatives,  and  agricultural  credit 
bank  is  responsible  for  providing 
effective  oversight  to  the  interest  rate 
risk  management  program  and  must  be 
knowledgeable  of  the  nature  and  level  of 
interest  rate  risk  taken  by  the 
institution. 

(b)  Senior  management  is  responsible 
for  ensuring  that  interest  rate  risk  is 
properly  managed  on  both  a  long-range 
and  a  day-to-day  basis. 

§  61 5.61 82    Interest  rate  risk  managemem 
by  associations  and  other  Farm  Credit 
System  institutions  other  than  t>wiks. 

Associations  and  other  Farm  Credit 
System  institutions  other  than  banks, 
excluding  the  Federal  Agricultural 
Mortgage  Corporation,  with  interest  rate 
risk  that  could  lead  to  significant 
declines  in  net  income  or  in  the  market 
value  of  capital  shall  comply  with  the 
requirements  of  §§  615.5180  and 
615.5181.  The  interest  rate  risk  program 
shall  be  commensurate  with  the  level  of 
direct  interest  rate  exposure  under  the 
management  control  of  the  institution. 


Subpart  H— Capital  Adequacy 

7.  Section  615.5201  is  amended  by 
removing  the  word  "allocation"  and 
adding  in  its  place,  the  word 
"allotment"  in  paragraph  (h); 
redesignating  paragraphs  (d),  (e),  (f),  (g), 
(h),  (i),  (j),  (k),  (1),  (m),  and  (n)  as 
paragraphs  (e),  (f),  (g).  (h),  (i),  (k).  (1).  (n). 
(o),  (p),  and  (q)  respectively;  and  adding 
new  paragraphs  (d).  (j),  and  (m)  to  read 
as  follows: 

§615.5201    Definitions. 

•  *         *         *         * 

(d)  Deferred-tax  assets  that  are 
dependent  on  future  income  or  future 
events  means: 

(1)  Deferred-tax  assets  arising  from 
deductible  temporary  differences 
dependent  upon  future  income  that 
exceed  the  amount  of  taxes  previously 
paid  that  could  be  recovered  through 
loss  carrybacks  if  existing  temporary 
differences  (both  deductible  and  taxable 
and  regardless  of  where  the  related  tax 
deferred  effects  are  recorded  on  the 
institution's  balance  sheet)  fully  reverse; 

(2)  Deferred-tax  assets  dependent 
upon  future  income  arising  from 
operating  loss  and  tax  carryforwards;  or 

(3)  Deferred-tax  assets  arising  from 
temporary  differences  that  could  be 
recovered  if  existing  temporary 
differences  that  are  dependent  upon 
other  future  events  (both  deductible  and 
taxable  and  regardless  of  where  the 
related  tax  deferred  effects  are  recorded 
on  the  institution's  balance  sheet)  fully 
reverse. 

•  *        *        •        • 

(j)  OECD  means  the  group  of  countries 
that  are  full  members  of  the 
Organization  for  Economic  Cooperation 
and  Development,  regardless  of  entry 
date,  as  well  as  countries  that  have 
concluded  special  lending  arrangements 
with  the  International  Monetary  Fund's 
General  Arrangement  to  Borrow, 
excluding  any  country  that  has 
rescheduled  its  external  sovereign  debt 
within  the  previous  5  years. 

•  •        •        *        • 

(m)  Qualifying  bilateral  netting 
contract  means  a  bilateral  netting 
contract  that  meets  at  least  the  following 
conditions: 

(1)  The  contract  is  in  writing; 

(2)  The  contract  is  not  subject  to  a 
walkaway  clause; 

(3)  The  contract  creates  a  sin^e 
obligation  either  to  pay  or  to  receive  the 
net  amount  of  the  sum  of  positive  and 
negative  mark-to-market  values  for  all 
derivative  contracts  subject  to  the 
qualifying  bilateral  netting  contract; 

(4)  The  institution  receives  a  legal 
opinion  that  represents,  to  a  high  degree 
of  certainty,  that  in  the  event  of  legal 


challenge  the  relevant  court  and 
administrative  authorities  would  find 
the  institution's  exposure  to  be  the  net 
amount; 

(5)  The  institution  establishes  a 
procedure  to  monitor  relevant  law  and 
to  ensure  that  the  contracts  continue  to 
satisfy  the  requirements  of  this  section; 
and 

(6)  The  institution  maintains  in  its 
files  adequate  documentation  to  support 
the  netting  of  a  derivatives  contract. 

•        •        •        •        • 

6.  Section  615^5210  is  amended  by 
adding  new  paragraph  (e)(ll);  removing 
paragraph  (f)(2)(v);  and  revising 
paragraphs  (a),  (b),  (e)  introductory  text, 
(e)(1).  (e)(6),  {f)(2)(i),  (f)(2)(ii),  heading  of 
(f)(2)(iii),  (f)(2)(iv),  (f)(3)  introductory 
text,  (f)(3){ii)(A).  and  {f){3){iii)  to  read  as 
follows: 

§  61 5.521 0    Computation  of  the  permanent 
capital  ratio. 

(a)  The  institution's  permanent  capital 
ratio  shall  be  determined  on  the  basis  of 
the  financial  statements  of  the 
institution  prepared  in  accordance  with 
generally  accepted  accounting 
principles  except  that  the  obligations  of 
the  Farm  Credit  System  Financial 
Assistance  Corporation  issued  to  repay 
banks  in  connection  with  the  capital 
preservation  and  loss-sharing 
agreements  described  in  section 
6.9(e)(1)  of  the  Act  shall  not  be 
considered  obligations  of  any  institution 
subject  to  this  regulation  prior  to  their 
maturity. 

(b)  The  institution's  asset  base  and 
permanent  capital  shall  be  computed 
using  average  daily  balances  for  the 
most  recent  3  months. 

(e)  For  the  purpose  of  computing  the 
institution's  permanent  capital  ratio,  the 
following  adjustments  shall  be  made 
prior  to  assigning  assets  to  risk-weight 
categories  and  computing  the  ratio: 

(1)  Where  tvwD  Farm  Credit  System 
institutions  have  stock  investments  in 
each  other,  such  reciprocal  holdings 
shall  be  eliminated  to  the  extent  of  the 
offset.  If  the  investments  are  equal  in 
amount,  each  institution  shall  deduct 
from  its  assets  and  its  total  capital  an 
amount  equal  to  the  investment.  If  the 
investments  are  not  equal  in  amount, 
each  institution  shall  deduct  from  its 
total  capital  and  its  assets  an  amount 
equal  to  the  smaller  investment.  The 
elimination  of  reciprocal  holdings 
required  by  this  paragraph  shall  be 
made  prior  to  making  the  other 
adjustments  required  by  this  subsection. 
•        •        •        *        • 

(6)  The  double-counting  of  capital 
between  a  service  corporation  chartered 
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under  section  4.25  of  the  Act  and  its 
owner  institutions  shall  be  eliminated 
by  deducting  an  amount  equal  to  their 
investment  in  the  service  corporation 
from  their  total  capital. 

(11)  For  purposes  of  calculating 
capital  ratios  under  this  part,  deferred- 
tax  assets  are  subject  to  the  conditions, 
limitations,  and  restrictions  described  in 
this  paragraph. 

(i)  Each  institution  shall  deduct  an 
amount  of  deferred-tax  assets,  net  of  any 
valuation  allowance,  from  its  assets  and 
its  total  capital  that  is  equal  to  the 
greater  of: 

(A)  The  amount  of  deferred-tax  assets 
that  are  dependent  on  future  income  or 
future  events  in  excess  of  the  amount 
that  is  reasonably  expected  to  be 
realized  within  1  year  of  the  most  recent 
calendar  quarter-end  date,  based  on 
financial  projections  for  that  year,  or 

(B)  The  amount  of  deferred-tax  assets 
that  are  dependent  on  future  income  or 
future  events  in  excess  of  ten  (10) 
percent  of  the  amount  of  core  surpliis 
that  exists  before  the  deduction  of  any 
deferred-tax  assets. 

(ii)  For  purposes  of  this  calculation: 

(A)  The  amount  of  deferred-tax  assets 
that  can  be  realized  from  taxes  paid  in 
prior  carryback  years  and  bom  the 
reversal  of  existing  taxable  temporary 
differences  shall  not  be  deducted  from 
assets  and  from  equity  capital. 

(B)  All  existing  temporary  diSierences 
should  be  assumed  to  fully  reverse  at 
the  calculation  date. 

(C)  Projected  future  taxable  income 
should  not  include  net  operating  loss 
carryforwards  to  be  used  within  1  year 
or  the  amount  of  existing  temporary 
difiierences  expected  to  reverse  within 
that  year. 

(D)  Financial  projections  shall  include 
the  estimated  effect  of  tax  planning 
strategies  that  are  expected  to  be 
implemented  to  minimize  tax  liabilities 
and  realize  tax  benefits.  Financial 
projections  for  the  ciurent  fiscal  year 
(adjusted  for  any  significant  changes 
that  have  occuned  or  are  expected  to 
occur)  may  be  oaed  when  applying  the 
capital  limit  at  an  interim  date  within 
the  fiscal  year. 

(E)  The  deferred  tax  efiiscts  of  any 
unrealized  holding  gains  and  losses  on 
available-for-sale  debt  securities  may  be 
excluded  from  the  determination  of  the 


amount  of  deferred-tax  assets  that  are 
dependent  upon  future  taxable  income 
and  the  calculation  of  the  maximum 
allowable  amount  of  such  assets.  If  these 
deferred-tax  effects  are  excluded,  this 
treatment  must  be  followed  consistently 
over  time. 

(f)*  •  * 
(2)*  •  • 
(i)  Category  1: 0  Percent. 

(A)  Cash  on  hand  and  demand 
balances  held  in  domestic  or  foreign 
banks. 

(B)  Claims  on  Federal  Reserve  Banks. 

(C)  GoodwiU. 

(D)  Direct  claims  on  and  portions  of 
claims  unconditionally  guaranteed  by 
the  United  States  Treasury,  United 
States  Government  agencies,  or  central 
governments  in  other  OECD  countries. 
A  United  States  Government  agency  is 
defined  as  an  instrumentality  of  the 
United  States  Government  whose 
obligations  are  fully  and  explicitly 
guaranteed  as  to  the  timely  repayment 
of  principal  and  interest  by  the  full  faith 
and  credit  of  the  United  States 
Government. 

(ii)  Category  2:  20  Percent. 

(A)  Portions  of  loans  and  other  assets 
collateralized  by  United  States 
Government-sponsored  agency 
securities.  A  United  States  Government- 
sponsored  agency  is  defined  as  an 
agency  originally  chartered  or 
established  to  8«ve  public  purposes 
specified  by  the  United  States  Congress 
but  whose  obligations  are  not  explicitly 
guaranteed  by  the  full  faith  and  credit 
of  the  United  States  Government. 

(B)  Portiona  of  loans  and  other  assets 
conditionally  guaranteed  by  the  United 
States  Government  or  its  agencies. 

(C)  Portions  of  loans  and  other  assets 
collateralized  by  securities  issued  or 
guaranteed  (fully  or  partially)  by  the 
United  States  Government  or  its 
agencies  (but  only  to  the  extent 
guaranteed). 

(D)  Claims  on  domestic  banks 
(exclusive  of  demand  balances). 

(E)  Claims  on,  or  guarantees  by,  OECD 
bcmks. 

(F)  Qaims  oa  nen-OECD  banks  with 
a  remaining  maturity  of  1  year  or  less. 

(G)  Investments  in  State  and  local 
government  obligations  backed  by  the 
"full  faith  ami  credit  of  State  or  local 
government."  Other  claims  (including 
loans)  and  portions  of  claims  guaranteed 

Conversion  Factor  Matrix 

[In  Percent] 


by  the  full  faith  and  credit  of  a  State 
government  (but  only  to  the  extent 
guaranteed). 

(H)  Claims  on  official  multinational 
lending  institutions  or  regional 
development  institutions  in  which  the 
United  States  Government  is  a 
shareholder  or  contributor. 

(I)  Loans  and  other  obligations  of  and 
investments  in  Farm  Credit  institutions. 

(J)  Local  currency  claims  on  foreign 
central  governments  to  the  extent  that 
the  Farm  Credit  institution  has  local 
liabilities  in  that  country. 

(K)  Cash  items  in  the  process  of 
collection. 

(iii)  Category  3: 50  Percent. 

(iv)  Cate^ry  4: 100  Percent. 

(A)  All  other  claims  on  private 
obligors. 

(B)  Claims  on  non-OECD  banks  with 
a  remaining  maturity  greater  than  1 
year. 

(C)  All  other  assets  not  specified 
above,  including  but  not  limited  to, 
leases,  fixed  assets,  and  rereivabtes. 

(D)  All  non-local  ciurency  claims  on 
foreign  central  governments,  as  well  as 
local  ciurency  claims  on  foreign  central 
governments  that  are  not  included  in 
Category  20). 

•        •        •        •        • 

(3)*   '   • 

(i)*  •  • 

(ii)  Credit  conversion  &ctors  shall  be 
applied  to  off-balance-sheet  items  as 
follows: 

(A)  0  Percent. 

(1)  Unused  commitments  with  an 
original  maturity  of  14  months  or  less;- 
or 

(2)  Unused  commitments  with  an 
original  maturity  of  greater  than  14 
months  it. 


(iii)  Credit  equivalents  of  interest  rate 
contracts  and  foreign  exchange 
contracts. 

(A)  Credit  equivalMitsof  interest  rate 
contracts  and  foreign  exchange  contracts 
(except  single  currency  floating/floating 
interest  rate  swaps)  shall  be  determined 
by  adding  the  replacement  cost  (mark- 
to-market  value,  if  positive)  to  the 
potential  future  credit  exposure, 
determlaed  by  mtiltiplying  the  notional 
principal  amoimt  by  the  following 
credit-conversion  factors  a%  appropriate. 


Remaining  maturity 

Interest  rate 

Fxrhange 
rate 

Commodity 

One  year  or  leaa _ ^ _ - 

0.0 

1.0 
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Conversion  Factor  Matrix— Continued 

(In  Percent] 


Remaining  maturity 


Over  1  toSyears 
Over  5  years 


Interest  rate 


0.5 
1.5 


Exchange 
rate 


5.0 
7.5 


Commodity 


12.0 
15.0 


(B)  For  any  derivative  contract  that 
does  not  fall  within  one  of  the  categories 
in  the  above  table,  the  potential  future 
credit  exposure  shall  be  calculated 
using  the  commodity  conversion  factors. 
The  net  current  exposure  for  midtiple 
derivative  contracts  with  a  single 
counterparty  and  subject  to  a  qualifying 
bilateral  netting  contract  shall  be  the  net 
sum  of  all  positive  and  negative  mai^- 
to-market  values  for  each  derivative 
contract.  The  positive  sum  of  the  net 
current  exposure  shall  be  added  to  the 
adjusted  potential  future  credit 
exposure  for  the  same  multiple 
contracts  with  a  single  counterparty. 
The  adjusted  potential  future  credit 
exposure  shall  be  computed  as  Aaet=(0.4 
X  A„«)+0.6  (NGR  X  A^)  where: 

U)  AoM  is  the  adjusted  potential  future 
credit  exposure; 

i2)  Agrou  is  the  sum  of  potential  future 
credit  exposures  determined  by 
multiplying  the  notional  principal 
amount  by  the  appropriate  credit 
conversion  factor;  and 

(3)  NGR  is  the  ratio  of  the  net  current 
credit  exposture  divided  by  the  gross 
current  credit  exposure  determined  as 
the  sum  of  only  the  positive  mark-to- 
markets  for  each  derivative  contract 
writh  the  single  counterparty. 


10.  Section  615.5230  is  amended  by 
adding  a  new  paragraph  (b)(5)  to  read  as 
follows: 

1615.5230    ImplemenlaUon  of  cooper tlve 


Sulipart  I— Issuanc*  of  EqultlM 

9.  Section  615.5220  is  amended  by 
redesignating  paragraphs  (a)  through  (h) 
as  new  paragraphs  (1)  through  (8) 
consecutively;  by  adding  the  paragraph 
designation  "(a)"  to  the  introductory 
text;  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

1615.5220    CapttaHzatlon  bylaws. 

(b)  The  board  of  directors  of  each 
service  corporation  (including  the 
Leasing  Corporation)  shall  adopt 
capitalization  bylaws,  subject  to  the 
approval  of  its  voting  shareholders,  that 
sot  forth  the  requirements  of  paragraphs 
(a)(1).  (a)(2),  and  (a)(3)  of  this  secUon  to 
the  extent  applicable.  Such  bylaws  shall 
also  set  forth  the  maimer  in  which 
equities  will  be  retired  and  the  manner 
in  which  earnings  will  be  distributed. 


(b)*  •  • 

(5)  Each  bank  shall  endeavor  to  assure 
that  there  is  a  choice  of  at  least  two 
nominees  for  each  elective  office  to  be 
filled  and  that  the  board  represent  as 
nearly  as  possible  all  types  of 
agriculttire  in  the  district.  If  fewer  than 
two  nominees  for  each  position  are 
named,  the  efforts  of  the  bank  to  locate 
two  willing  nominees  shall  be 
documented  in  the  books  and  records  of 
the  bank.  The  bank  shall  also  maintain 
a  list  of  the  type  or  types  of  agriculture 
engaged  in  by  each  director  on  its  board. 

SubfMrt  J— Ratirament  of  Equttlot 

11.  Section  615.5260  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 


1615.5260 

-  -  -   ■ 

lOCIL 


ReMrement  of  etiglble  borrowwr 


(a)*  *  • 

(3)*  •  • 

(ii)  In  the  case  of  participation 
certificates  and  other  equities,  face  or 
equivalent  value;  or 


Subpart  K— Surplus  and  Coliatwal 
Requirements 

12.  Section  615.5301  is  amended  by 
revising  paragraphs  (a),  (b)(2)(ii),  (b)(3), 
(b)(4),  and  (i)(7)  to  read  as  follows: 

1615.5301    DeflnMons. 

(a)  The  terms  deferred-tax  assets  that 
are  dependent  on  future  income  or 
future  events,  institution,  permanent 
capital,  and  total  capital  shall  have  the 
meanings  set  forth  in  §  615.5201. 

(b)-  •  • 
(2)*   *   • 

(ii)  The  allocated  equities,  if  subject  to 
revolvement,  are  not  scheduled  for 
revolvement  during  the  next  3  years, 
provided  that,  in  the  event  that  such 
allocated  equities  included  in  core 
surplus  are  retired,  other  than  as 


required  by  section  4.14B  of  the  Act,  or 
in  connection  with  a  loan  default  or  the 
death  of  an  equityholder  whose  loan  has 
been  reptiid  (to  the  extent  provided  for 
in  the  institution's  capital  adequacy 
plan),  any  remaining  such  allocated 
equities  that  were  allocated  in  the  same 
year  will  be  excluded  from  core  surplus. 

(3)  The  deductions  required  to  be 
made  by  an  institution  in  the 
computation  of  its  permanent  capital 
pursuant  to  §  615.5210(e)(6),  (7),  (9),  and 
(11)  shall  also  be  made  in  the 
computation  of  its  core  surplus. 
Deductions  required  by  §  615.5210(e)(1) 
shall  also  be  made  to  the  extent  that 
they  do  not  duplicate  deductions 
calctilated  punuant  to  this  section  and 
reqtiired  by  §  615.5330(b)(2). 

C4)  Equities  issued  by  System 
institutions  and  held  by  other  System 
institutions  shall  not  be  included  in  the 
core  surplus  of  the  issuing  institution  or 
of  the  holder,  unless  approved  pursuant 
to  paragraph  (b)(l)(iv)  of  this  section, 
except  that  eqmties  held  in  connection 
with  a  loan  participation  shall  not  be 
excluded  by  the  holder.  This  paragraph 
shall  not  apply  to  investments  by  an 
association  in  its  affiliated  bank,  v^ch 
are  governed  by  §  615.5301(b)(l)(i). 

(«•  •  ' 

(7)  Any  deductions  made  by  an 
institution  in  the  computation  of  its 
permanent  capital  pursuant  to 
§  615.5210(e)  shall  also  be  made  in  the 
computation  of  its  total  surplus. 

13.  Section  615.5330  is  revised  to  reed 
as  follows: 

1615.5330   MMimim  surplus  raUoe. 

(a)  Total  surplus. 

(1)  Each  institution  shall  achieve  and 
at  all  times  mflintain  a  ratio  of  at  least 

7  percent  of  total  surplus  to  the  risk- 
adjusted  asset  base. 

(2)  The  risk-adjusted  asset  base  is  the 
total  dollar  amount  of  the  institution's 
assets  adjusted  in  accordance  with 
§615.5301(i)(7)  and  weighted  on  the 
basis  of  risk  in  accordance  with 

§  615.5210(f). 

(b)  Core  surplus. 

(1)  Each  institution  shall  achieve  and 
at  aU  times  maintain  a  ratio  of  core 
surplus  to  the  risk-adjusted  asset  base  of 
at  least  3.5  percent,  of  which  no  more 
than  2  percentage  points  may  consist  of 


49634  Federal  Register  /  Vol.  62.  No.  184  /  Tuesday.  September  23.  1997  /  Proposed  Rules 


allocated  equities  otherwise  includible 
pursuant  to  §  615.5301(b). 

(2)  Each  association  shall  compute  its 
core  surplus  ratio  by  deducting  an 
amount  equal  to  the  net  investment  in 
the  bank  from  its  core  surplus. 

(3)  The  risk-adjusted  asset  base  is  the 
total  dollar  amount  of  the  institution's 
assets  adjusted  in  accordance  with 

§§  615.5301(b)(3)  and  615.5330(b)(2). 
and  weighted  on  the  basis  of  risk  in 
accordance  with  §61 5.5210(f). 

(c)  An  institution  shall  compute  its 
risk-adjusted  asset  base,  total  surplus, 
and  core  surplus  ratios  using  average 
daily  balances  for  the  most  recent  3 
months. 

14.  Section  615.5335  is  revised  to  read 
as  follows: 

§  615.5335    Bank  net  collateral  ratio. 

(a)  Each  bank  shall  achieve  and  at  all 
times  maintain  a  net  collateral  ratio  of 
at  least  103  percent. 

(b)  At  a  minimum,  a  bank  shall 
compute  its  net  collateral  ratio  as  of  the 
end  of  each  month.  A  bank  shall  have 
the  capability  to  compute  its  net 
collateral  ratio  a  day  after  the  close  of 

a  business  day  using  the  daily  balances 
outstanding  for  assets  and  liabilities  for 
that  date. 

Subpart  L — Establishment  of  Minimum 
Capital  Ratios  for  an  Individual 
Institution 

15.  Section  615.5350  is  amended  by 
adding  a  new  paragraph  (b)(7)  to  read  as 
follows: 

$615.5350    General— Applicabiilly. 

***** 

(b)*  •  • 

(7)  An  institution  with  significant 
exposures  to  declines  in  net  income  or 
in  the  marl^et  value  of  its  capital  due  to 
a  change  in  interest  rates  and/or  the 
exercising  of  embedded  or  explicit 
options. 

Subpart  M — Issuance  of  a  Capital 
Directive 

16.  Section  615.5355  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  61 5.5355    Purpose  and  scdpe. 

(a)*   •   • 

(4)  Take  other  action,  such  as 
reduction  of  assets  or  the  rate  of  growth 
of  assets,  restrictions  on  the  payment  of 
dividends  or  patronage,  or  restrictions 
on  the  retirement  of  stock,  to  achieve 
the  applicable  capital  ratios,  or  reduce 
levels  of  interest  rate  and  other  risk 
exposures,  or  strengthen  management 
expertise,  or  improve  management 


information  and  measurement  systems; 


or 


PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

17.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252.  2254, 
2279aa-ll):  sec.  424  of  Pub.  L.  100-233. 101 
Stat.  1568,  1656. 

Subpart  A — General 

$620.1    (Amended] 

18.  Section  620.1  is  amended  by 
removing  the  reference  "§615.5201(j)" 
and  adding  in  its  place,  the  reference 
"§615.5201(1)"  in  paragraph  (j). 

Subpart  B — Annual  Report  to 
Shareholders 


$620^    (An 

19.  Section  620.5  is  amended  by 
removing  the  word  "permanent"  from 
paragraphs  (d)(2).  (g)(4)(v).  and 
(g)(4)(vi);  by  revising  paragraph  (f)(3); 
and  by  adding  paragraph  (f)(4)  to  read 
as  follows: 

$  620.5    Contents  of  the  annual  report  to 
sharehddars. 

(0*  *  * 

(3)  For  all  banks  (on  a  bank-only 
basis): 

(i)  Permanent  capital  ratio, 
(ii)  Total  siuplus  ratio, 
(iii)  Core  surplus  ratio, 
(iv)  Net  collateral  ratio. 

(4)  For  all  associations: 

(i)  Permanent  capital  ratio, 
(ii)  Total  surplus  ratio, 
(iii)  Core  surplus  ratio. 


PART  627— TITLE  V  CONSERVATORS 
AND  RECEIVERS 

20.  The  authority  citation  for  part  627 
continues  to  read  as  follows: 

Authority:  Sees.  4.2.  5.9.  5.10.  5.17.  5.51, 
5.58  of  the  Farm  Credit  Act  (12  U.S.C  2183. 
2243.  2244.  2252,  2277a,  2277a-7). 

Subpart  A — General 

21.  Section  627.2710  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(3)  to 
read  as  follows: 

$  627.271 0    Grounds  for  appointment  of 
conservators  and  receivers. 

•        •        •        *         • 

(b)*  *  * 

(1)  The  institution  is  insolvent,  in  that 
the  assets  of  the  institution  are  less  that 
its  obligations  to  creditors  and  others, 


including  its  members.  For  purposes  of 
determining  insolvency,  "obligations  to 
members"  shall  not  include  stock  or 
allocated  equities  held  by  ciurent  or 
former  borrowers. 
•        •        •        •        • 

(3)  The  institution  is  in  an  unsafe  and 
unsound  condition  to  transact  business, 
including  having  insufficient  capital  or 
otherwise.  For  purposes  of  this 
regulation,  "unsafe  or  unsound 
condition"  shall  include,  but  shall  not 
be  limited  to,  the  following  conditions: 

(i)  For  banks,  a  net  collateral  ratio  of 
102  percent. 

(ii)  For  associations,  collateral 
insufficient  to  meet  the  requirements  of 
the  association's  general  financing 
agreement  with  its  affiliated  bank. 

(iii)  For  all  institutions,  permanent 
capital  of  less  than  one-half  the 
minimum  required  level  for  the 
institution. 

(iv)  For  all  institutions,  a  relevant 
total  surplus  ratio  of  less  than  2  percent. 

(v)  For  associations,  stock 
impairment. 

Dated:  September  17,  1997. 
Floyd  Fithian. 

Secretary,  Faim  Credit  Administration  Board. 
[FR  Doc.  97-25107  Filed  9-22-97;  8:45  am) 
BIUJNQ  CODE  «706-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-126-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
'Administration.  DCXT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
inspection  of  the  two-way  check  valve 
on  the  engine  fire  extinguishing  system 
for  discrepancies,  and  corrective  action, 
if  necessary.  This  proposal  is  prompted 
by  issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  discrepancies  of 
the  check  valve,  which  could  result  in 
improper  functioning  of  the  engine  fire 
extinguishing  system. 
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DATES:  Comments  must  be  received  by 
October  21.  1997. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
126- AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  prof>osed  rule  may  be  obtained  bom 
Saab  Aircraft  AB,  S-581.88.  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1721;  fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiiments  as 
they  may  desire.  Communications  shall 
identify  the  rules  docket  number  and  be 
submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  tdter  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-126-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-126-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
advises  that,  during  production  testing, 
the  ball  in  the  two-way  check  valve  on 
the  engine  fire  extinguishing  system  of 
certain  Saab  Model  SAAB  2000  series 
airplanes  was  stuck  due  to  excessive 
pressure  from  the  test  equipment. 
Discrepancies  of  the  check  valve  of  the 
fire  extinguishing  system,  if  not 
corrected,  could  result  in  improper 
functioning  of  the  engine  fire 
extinguishing  system. 

Explanation  of  Relevant  Service 
Infoniuition 

Saab  has  issued  Service  Bulletin 
2000-26-010,  dated  July  5. 1996.  which 
describes  procedures  for  inspection  of 
the  two-way  check  valve  on  the  engine 
fire  extinguishing  system  for 
discrepancies,  and  corrective  action,  if 
necessary.  The  LFV  classified  this 
service  bulletin  as  mandatory  and 
issued  Swedish  Airworthiness  Directive 
SAD  No.  1-099,  dated  July  8,  1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  ConclusionB 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  bt  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$720,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not; 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  rules  docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjr:  49  UJS.C  106(g),  40113, 44701. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Sub  Aircraft  AB:  Docket  g7-NM-126-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes  having  serial  numbers  -002 
through  -043  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  refwired  in  the  area 
subfect  to  the  requirBments  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsaCs  condition  addressed  by 
this  AD:  and,  if  the  unsafiB  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  discrepancies  of  the  check 
valve,  which  could  result  in  improper 
functioning  of  the  engine  fire  extinguishing 
system,  accomplish  the  following: 

(a)  Within  2  months  alter  the  effective  date 
of  this  AD,  perform  an  inspection  of  the  two- 
way  check  valve  on  the  engine  fire 
extinguishing  system  for  discrepancies,  in 
accordance  with  Saab  Service  Bulletin  2000- 
26-010.  dated  July  5, 1996.  If  any 
discrepancy  is  found,  prior  to  further  Qight, 
install  a  new  two-way  check  valve  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
standardization  Branch,  ANM-113.FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Standardization  Eiranch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
Septemtwr  17, 1997. 
Jane*  V.  Derany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-25168  Filed  9-22-97;  8:45  ami 
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SOaAL  SECURITY  ADMINISTRATION 
20  CFR  Part  404 

RIN0960-AE42 

Federal  Old-Age,  Survivors,  and 
Disability  insurance;  Determining 
Disability  and  Blindness;  Revision  to 
Medical-Vocational  Guidelines 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  clarify 
§  201.00(h)  of  the  medical-vocational 
guidelines  in  appendix  2  of  subpart  P  of 
regulations  part  404.  This  section 
provides  guidance  for  evaluating 
disability  in  individuals  under  age  50 
who  have  a  severe  impairment(s)  that 
does  not  meet  or  equal  in  severity  the 
criteria  of  any  listed  impairment  in 
appendix  1  of  subpart  P,  but  who  have 
a  residual  fiuictional  capacity  for  no 
more  than  the  full  range  of  sedentary 
work  and  cannot  do  any  past  relevant 
work.  The  proposed  revisions  are 
intended  only  to  clarify  the  current 
rules;  they  are  not  intended  to  change 
any  policies. 

DATES:  To  be  sure  your  conunents  are 
considered,  we  must  receive  them  no 
later  than  Noveml)er  24, 1997. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  e-mail 
to  "regulations@ssa.gov,"  or  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 

FOR  RiRTMER  MF0RMAT10N  CONTACT: 
Robert  Augustine,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Seciuity  Boulevard,  Baltimore,  MD 
21235,  (410)  966-5121  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  numtwr,  1-800-772- 
1213. 


SUPPLEMENTARY  INFORMATION:  The  Social 
Security  Act  (the  Act)  provides  in  title 
n  for  the  payment  of  disability  benefits 
to  workers  insured  under  the  Act  Tide 
n  also  provides,  under  certain 
circimistances,  child's  insurance 
benefits  for  persons  who  become 
disabled  before  age  22  and  widow's  and 
widower's  insurance  benefits  based  on 
disability  for  widows,  widowers,  and 
surviving  divorced  spouses  of  insured 
individuals.  In  addition,  the  Act 
provides  in  tiUe  XVI  for  supplemental 
security  income  (SSI)  payments  to 
persons  who  are  disabled  and  have 
limited  income  and  resources. 

* 

For  adults  imder  both  the  title  n  and 
title  XVI  programs  and  for  persons 
claiming  child's  insurance  benefits 
based  on  disability  under  tide  II, 
"disability"  is  defined  in  the  Act  as  the 
"inability  to  engage  in  any  substantial 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  residt  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months."  Sections  223(d)  and  1614(a)  of 
the  Act  also  state  that  the  individual 
"shall  be  determined  to  be  under  a 
disability  only  if  his  physical  or  mental 
impairment  or  impairments  are  of  such 
severity  that  he  is  not  only  unable  to  do 
his  previous  work  but  cannot, 
considering  his  age,  education,  and 
work  experience,  engage  in  any  other 
kind  of  substantial  gainful  woric  which 
exists  in  the  national  economy, 
regardless  of  whether  such  work  exists 
in  the  immediate  area  in  which  he  lives, 
or  whether  a  specific  job  vacancy  exists 
for  him,  or  whether  he  would  be  hired 
if  he  applied  for  work." 

To  implement  the  process  for 
determining  whether  an  individual  is 
disabled  based  upon  this  statutory 
definition,  our  longstanding  regulations 
at  §§404.1520  and  416.920  provide  for 
a  five-step  sequential  evaluation  process 
as  follows: 

1.  Is  the  claimant  engaging  in 
substantial  gainful  activity?  If  the 
claimant  is  working  and  the  work  is 
substantial  gainful  activity,  we  find  that 
he  or  she  is  not  disabled.  Otherwise,  we 
proceed  to  step  2  of  the  sequence. 

2.  Does  the  claimant  have  an 
impairment  or  combination  of 
impairments  which  is  severe?  If  the 
claimant  does  not  have  an  impairment 
or  combination  of  impairments  which  is 
severe,  we  find  that  he  or  she  is  not 
disabled.  If  the  claimant  has  an 
impairment  or  combination  of 
impairments  which  is  severe,  we 
proceed  to  step  3  of  the  sequence. 


3.  Does  the  claimant's  severe 
impairment(s)  meet  or  equal  in  severity 
the  criteria  of  a  listed  impairment  in 
appendix  1  of  subpart  P  of  part  404?  If 
so,  and  the  duration  requirement  is  met, 
we  find  that  he  or  she  is  disabled.  If  not, 
we  proceed  to  step  4  of  the  sequence. 

4.  Does  the  claimant's  severe 
impairment(s)  prevent  him  or  her  from 
doing  his  or  her  past  relevant  work, 
considering  his  or  her  residual 
functional  capacity?  If  not,  we  find  that 
he  or  she  is  not  disabled.  If  so,  we 
proceed  to  step  5  of  the  sequence. 

5.  Does  the  claimant's  impairment(s) 
prevent  him  or  her  from  performing 
other  work  that  exists  in  the  national 
economy,  considering  his  or  her 
residual  functional  capacity,  age, 
education,  and  work  experience?  If  so, 
and  the  duration  requirement  is  met,  we 
find  that  he  or  she  is  disabled.  If  not,  we 
find  that  he  or  she  is  not  disabled. 

As  discussed  in  §404.1569,  at  step  5 
of  the  sequential  evaluation  process  we 
provide  medical- vocational  rules  in 
appendix  2  of  subpart  P  of  part  404.  (By 
reference,  §416.969  of  the  regulations 
provides  that  appendix  2  is  also 
applicable  to  adults  claiming  SSI 
payments  based  on  disability.)  These 
rules  take  administrative  notice  of  the 
existence  of  numerous  uinskilled 
occupations  at  exertional  levels  defined 
in  the  regulations,  such  as  "sedentary," 
"light,"  and  "medium,"  and,  based 
upon  a  consideration  of  the  individual's 
residual  functional  capacity,  age, 
education,  and  work  experience,  either 
direct  decisions  or  are  used  as  a 
framework  for  making  decisions  at  step 
5. 

The  revisions  we  are  proposing  would 
clarify  one  paragraph  in  appendix  2, 
section  201.00(h),  which  discusses  the 
evaluation  of  the  claims  of  "younger 
individuals"  (i.e.,  individuals  who  have 
not  attained  age  50)  who  have  a  residual 
fimctional  capacity  limited  to  the  full 
range  of  sedentary  work 
administratively  noticed  by  the  rules  in 
table  No.  1  of  appendix  2  or  who  can 
perform  some  sedentary  work  but  not 
the  full  range  of  such  work. 

Summary  of  Proposed  Changes 

We  propose  to  clarify  section 
201.00(h)  in  appendix  2.  This  section 
discusses  the  evaluation  of  disability 
claims  of  "yoimger  individuals"  (i.e., 
individuals  who  have  not  attained  age 
50)  who  have  a  severe  impainnent(s) 
that  does  not  meet  or  equal  in  severity 
the  criteria  of  any  listing  but  who  have 
a  residual  functional  capacity  for  no 
more  than  the  full  range  of  sedentary 
work.  The  proposed  changes  are 
intended  only  as  clarifications.  None  of 


these  proposed  revisions  is  intended  to 
change  the  meaning  of  the  current  rules. 

Specifically,  we  propose  to  clarify  the 
second  sentence  of  section  201.00(h)  in 
appendix  2,  which  states  that  for 
workers  who  are  age  45-49,  "age  is  a 
less  positive  factor"  than  for  individuals 
who  are  younger  than  age  45.  The 
proposed  clarification  would  more 
clearly  explain  that,  for  workers  who  are 
age  45-49,  age  is  a  "less  advantageous 
factor  for  making  an  adjustment  to  other 
work  than  for  those  who  are  age  18-44." 
This  is  consistent  with  our  longstanding 
pK)Iicy  that,  at  step  5  of  the  sequential 
evaluation  process,  the  issue  is  whether 
the  individual  is  able  to  make  an 
adjustment  to  work  other  than  any  past 
relevant  work  considering  his  or  her 
residual  functional  capacity,  age, 
education,  and  work  experience,  and 
would  only  clarify  what  we  mean  by  the 
phrase  "a  less  positive  factor." 

In  the  third  sentence,  clause  (3),  we 
propose  to  change  the  phrases  "relevant 
past  work"  and  "vocationally  relevant 
past  work,"  to  "past  relevant  work"  to 
clarify  our  intended  meaning  and  I6r 
consistency  in  our  terminology.  We  also 
propose  to  clarify  clause  (4)  of  the  same 
sentence  to  better  explain  that  the  term 
"illiterate"  means  that  the  individual  is 
illiterate  in  English.  This  will  make 
clearer  our  original  intent  that  the  fourth 
clause  describes  individuals  who  are 
either  1)  unable  to  communicate  in 
English  (and,  by  definition,  illiterate  in 
English)  or  2)  able  to  speak  and 
understand  English  but  illiterate  in 
English. 

We  propose  to  revise  the  fourth 
sentence  to  be  consistent  with  the 
foregoing  proposed  revisions.  We 
propose  to  revise  the  statement  "age  is 
a  more  positive  factor  for  those  who  are 
imder  age  45"  to  "for  those  who  are 
under  age  45,  age  is  a  more 
advantageous  factor  for  making  an 
adjustment  to  other  work"  to  - 
correspond  to  the  proposed  changes  in 
the  second  sentence.  Likewise,  we 
propose  to  clarify  that  "illiterate"  means 
illiterate  in  English  as  in  the  proposed 
changes  to  the  third  sentence. 

We  propose  to  add  four  new 
sentences  after  the  fifth  sentence  to 
explain  the  impact  of  a  maximum 
sustained  work  capacify  for  no  more 
than  the  full  range  of  sedentary  work  on 
an  individual's  abilify  to  do  otiier  work. 
The  intent  is  twofold:  1)  to  make  clear 
that  such  capacify  reflects  a  very  serious 
functional  limitation  and  must  be 
appropriately  documented  by  the 
evidence  in  the  record;  and  2)  to  make 
clear  that  a  finding  that  an  individual  is. 
limited  to  less  than  the  full  range  of 
sedentary  work  does  not  necessarily 
equate  with  a  finding  of  disabilify.  If  an 


individual  is  unable  to  perform  past 
relevant  work  and  has  a  maximum 
sustained  work  capacify  for  less  than 
the  full  range  of  sedentary  work  (and  the 
medical-vocational  rules  would  not 
direct  a  decision  of  disabled  if  the 
individual  was  limited  to  the  full  range 
of  sedentary  work),  consideration  must 
still  be  given  to  whether  there  is  other 
work  in  the  national  economy  that  the 
individual  is  able  to  do. 

We  also  propose  to  add  language  to 
the  fifth  sentence  to  make  it  explicidy 
clear  that  a  finding  of  "disabled"  is  also 
not  precluded  for  individuals  age  45-49 
who  do  not  meet  all  of  the  criteria  of  a 
specific  rule  and  who  do  not  have  the 
ability  to  perform  a  full  range  of 
sedentary  work. 

We  also  propose  to  delete  without 
replacement  the  two  case  examples  frt>m 
section  201.00(h).  The  intent  of  these 
examples  is  merely  to  reinforce  a 
concept  already  reflected  in  this 
paragraph;  i.e.,  that,  using  the  rules  as 
a  framework  for  decisionmaking,  a 
conclusion  of  "disabled"  may  be,  but  is 
not  necessarily,  warranted  for 
individuals  imder  age  45  who  do  not 
satisfy  all  of  the  criteria  of  a  specific 
rule  and  who  do  not  have  the  residual 
functional  capacify  to  do  a  full  range  of 
sedentary  work. 

We  propose  to  delete  the  examples 
because  they  are  no  longer  needed  and 
our  adjudicative  experience  has  shown 
that  they  can  be  imclear.  For  example, 
we  have  received  questions  about 
whether  example  2  applies  only  to  cases 
involving  mental  impairments  or 
whether  it  could  apply  to  other  types  of 
impairments.  Although  our  intent  has 
always  been  that  the  case  examples  are 
applicable  to  all  types  of  impairments, 
their  removal  will  avoid  possible 
confusion  and  help  ensure  coDsistency 
in  decisionmaking. 

In  addition,  over  the  past  several 
years  we  have  been  following  a  practice 
of  not  using  case  examples  in  oiu 
disabilify  regulations  unless  they  serve 
some  necessary  purpose,  such  as  when 
the  ndes  present  a  new  and  complex 
policy  where  we  believe  that  an 
example  or  examples  would  be  helpfid 
for  understanding  the  new  policy.  We 
believe  the  examples  in  the  ciuient 
rules  no  longer  serve  such  a  purpose 
and  that  it  is  better  to  delete  them. 
Again,  this  is  not  intended  as  a  change 
in  policy. 

Finally,  we  are  also  making  minor 
editorial  changes,  to  improve  the 
consistency  of  terminology  in  appendix 
2. 
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Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  subject  to  OMB 
review.  There  are  no  program  or 
administrative  costs  or  savings 
associated  with  these  proposed  rules. 
Therefore,  no  assessment  of  costs  and 
benefits  is  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis,  as 
provided  in  Public  Law  96-354.  the 
Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will 
impose  no  new  reporting  or 
recordkeeping  requirements  requiring 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security 
Disability  Insurance;  96.006,  Supplemental 
Security  Income) 

List  of  Subiects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure,  Blind,  Death  benefits. 
Disability  benefits,  Old-Age.  Survivors 
and  Disability  Insurance.  Reporting  and 
recordkeeping  requirements,  Social 
Security. 

Dated:  June  16,  1997. 
fohn ).  Callahan, 
Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  404.  subpart  P.  Chapter 
III  of  Title  20.  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202.  205(a).  (b).  and  (d)- 
(h).  216(i).  221(a)  and  (i).  222(c).  223.  225. 
and  702(a)(S]  of  the  Social  Security  Act  (42 
U.S.C.  402, 405(a].  (b),  and  (dHh),  416(i), 
421(a)  and  (i),  422(c),  423,  425.  and 
902(a)(5)).  sec.  211(b).  Pub.  L.  104-193. 110 
Stat.  2105.  2189. 

2.  Section  201.00(h).  appendix  2. 
subpart  P.  is  revised  to  read  as  follows: 


APPENDIX  2  TO  SUBPART  P— 
MEDICAL- VOCATIONAL  GUIDELINES 

•  •        •        •        • 

201.00    Maximum  sustained  work  capability 
limited  to  sedentary  work  as  a  result  of 
severe  medically  determinable 
impairment(s). 

•  *  •         •         * 

(h)  The  term  younger  individual  is  used  to 
denote  an  individual  age  18  through  49.  For 
individuals  who  are  age  45—49,  age  is  a  less 
advantageous  factor  for  making  an 
adjustment  to  other  work  than  for  those  who 
are  age  18—44.  Accordingly,  for  such 
individuals  who:  (1)  are  restricted  to 
sedentary  work.  (2)  are  unskilled  or  have  no 
transferable  skills,  (3)  have  no  past  relevant 
work  or  who  can  no  longer  perform  past 
relevant  work,  and  (4)  are  unable  to 
communicate  in  English,  or  are  able  to  speak 
and  understand  English  but  are  illiterate  in 
English,  a  finding  of  "disabled"  is  warranted. 
For  individuals  who  are  under  age  45.  age  is 
a  more  advantageous  factor  for  making  an 
adjustment  to  other  work  and  is  usually  not 
a  significant  factor  in  limiting  such 
indiviAials'  ability  to  make  an  adjustment  to 
other  work,  even  an  adjustment  to  unskilled 
sedentary  work,  and  even  when  the 
individuals  are  unable  to  communicate  in 
English  or  are  illiterate  in  English.  A  finding 
of  "disabled"  is  not  precluded  for  those 
individuals  under  age  45  (and  those  age  45- 
49  for  whom  rule  201.17  does  not  direct  a 
decision  of  disabled)  who  do  not  meet  all  of 
the  criteria  of  a  specific  rule  and  who  do  not 
have  the  ability  to  perform  a  full  range  of 
sedentary  work.  However,  the  inability  to 
perform  the  full  range  of  sedentary  work  does 
not  necessarily  equate  with  a  finding  of 
"disabled."  In  deciding  whether  an 
individual  who  is  limited  to  a  partial  range 
of  sedentary  work  is  able  to  make  an 
adjustment  to  work  other  than  any  past 
relevant  work,  the  adjudicator  is  required  to 
make  an  individualized  determination 
considering  the  individual's  remaining 
occupational  l>ase,  age,  education,  and  work 
experience.  Further,  "sedentary  work" 
represents  a  significantly  restricted  range  of 
work,  and  individuals  with  a  maximum 
sustained  work  capability  limited  to 
sedentary  work  have  very  serious  functional 
limitations.  Therefore,  a  finding  that  an 
individual  is  limited  to  less  than  the  full 
range  of  sedentary  work  will  be  based  on  a 
careful  consideration  of  the  evidence  of  an 
individual's  medical  impairment(s)  and  the 
limitations  and  restrictions  attributable 
thereto.  Such  evidence  must  support  the 
finding  that  an  individual's  residual 
functional  capacity  is  limited  to  less  than  the 
full  range  of  sedentary  work. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  200 
pocket  No.  96N-00481 

Sterility  Requirements  for  Inhalation 
Solution  Products 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  require  that  all 
inhalation  solutions  for  nebulization  be 
sterile.  Inhalation  solutions  ior 
nebulization,  as  the  term  is  used  in  this 
document,  refers  to  inhalation  solutions 
administered  as  a  fine  aqueous  mist 
created  by  an  atomizer  or  nebulizer. 
Currently,  approximately  half  of  these 
products  are-tnanufactured  to  be  sterile. 
Based  on  reports  of  adverse  drug 
experiences  from  contaminated 
nonsterile  inhalation  solutions  for 
nebulization  and  recalls  of  these 
products.  FDA  is  taking  this  action  to 
ensure  the  safety  and  effectiveness  of 
these  solutions. 

DATES:  Written  comments  by  December 
22.  1997.  Submit  written  comments  on 
the  information  collection  requirements 
by  October  23,  1997.  FDA  proposes  that 
any  final  rule  that  may  issue  biased  on 
this  proposal  become  effective  March 
23. 1998. 

ADDRESSES:  Submit  written  comments 
on  this  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857.  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affoirs,  Office  of  Management  and 
Budget  (OMB),  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  E.  Drew.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

Inhalation  solutions  for  nebulization 
are  used  to  treat  a  variety  of  breathing 
disorders.  Currently,  approximately  half 
of  the  marketed  products  are 
manufactured  to  be  sterile.  Those 
products  not  manufactured  to  be  sterile 
are  often  manufactured  under  assigned 


microbial  count  limits.  For  the  reasons 
stated  below,  FDA  has  determined  that 
current  manufacturing  methods  and 
purported  safeguards  against 
contamination,  including  the  microbial 
limits  test,  have  not  prevented 
dangerous  microbial  contamination  of 
nonsterile  inhalation  solutions  for 
nebulization.  A  sterility  requirement  is 
needed  to  prevent  such  microbial 
contamination. 

Contaminated  inhalation  solutions  for 
nebulization  are  likely  to  cause  lung 
infections  because  the  drug  product  is 
introduced  directly  into  the  lungs  in  a 
manner  which  at  least  partially  bypasses 
the  patient's  natural  defense 
mechanisms.  Many  patients  using 
inhalation  solution  products  for 
nebulization  have  chronic  obstructive 
airway  disease  or  cystic  fibrosis,  or  are 
immunocompromised.  Microbial 
contamination  of  these  products  may 
result  in  serious  health  consequences 
due  to  opportiuiistic  pathogens  entering 
the  lungs  or  to  the  possible  inactivation 
of  the  drug  product  by  these 
microorgiuiisms.  Based  on  the 
significant  health  risk  to  users,  FDA  is 
proposing  to  require  that  all  aqueous- 
based  inhalation  solutions  for 
nebulization  be  manufactured  as  sterile. 

Contamination  problems  with  several 
different  inhalation  solution  products 
and  numerous  adverse  experience 
reports  have  led  to  FDA's  determination 
that  a  sterility  requirement  is  necessary 
for  these  products.  In  January  1994,  a 
marketed  albuterol  sulfate  inhalation 
solution  product  was  found  to  be 
contaminated  with  a  bacterium  best 
identified  as  belonging  to  the 
Pseudoznonas  fluorescens/putida  group. 
The  manufacturer  voluntarily  recalled 
the  product  (class  I  recall  to  the 
consumer  level)  and  issued  a  press 
release  regarding  the  recall. 

In  Jime  1992,  a  manufactiu«r  recalled 
its  metaproterenol  sulfate  inhalation 
solution  for  nebulization  when  the 
product  was  foimd  to  contain  excessive 
microbial  growth  identified  as  P. 
gladioli/cepacia.  A  press  release  was 
also  issued  concerning  this  recall. 

In  1987,  an  FDA  investigator 
identified  at  least  two  potential  human 
fungal  pathogens  [Aspergillus  glaucus 
and  Chrysosporium)  in  another 
albuterol  sulfate  inhalation  solution  for 
nebulization  before  market  distribution. 

A  sterility  requirement  for  all 
inhalation  solutions  for  nebulization 
will  provide  the  necessary  assurance 
that  these  solutions  will  not  be 
contaminated.  The  sterility  requirement 
is  necessary  for  several  reasons. 

First,  there  is  a  high  risk  of 
contamination  of  inhalation  solutions. 
Microbial  contaminants  identified  in 


two  of  the  recalls  were  Pseudomonas 
species  (spp.),  which  are  ubiquitous  and 
are  commonly  found  in  pharmaceutical 
water  supplies  and  nonsterile 
manufacturing  environments. 

Second,  most  sp>ecies  of  Pseudomonas 
associated  with  the  contamination  of 
inhalation  solutions  have  the  potential 
to  be  himian  pathogens.  Of  special 
concern  is  the  fact  that  many  of  the 
patients  using  these  products  have 
compromised  pulmonary  defense 
mechanisms  and  are  therefore  at  a 
piarticularly  high  risk  of  serious 
infection. 

Third,  adherence  to  ctuTQnt  good 
manufacturing  practice  (CGMP) 
regulations  without  appropriate 
sterilization  procedures  does  not 
provide  an  adequate  level  of  assurance 
that  inhalation  solutions  for 
nebulization  will  not  be  contaminated. 
Even  if  antimicrobial  preservatives  are 
used  in  a  product,  they  may  not  be 
effective  because  many  bacteria, 
including  Pseudomonas  spp.,  may 
develop  resistance  to  these 
preservatives.  The  albuterol  sulfate 
product  recalled  in  January  1994,  for 
example,  contained  benzalkonium 
chloride,  an  antimicrobial  preservative, 
yet  the  preservative  failed  to  prevent 
microbial  contamination  of  the  product 
Resistance  to  preservatives  is  not 
species  specific;  strains  of  many  species 
are  resistant.  Furthermore,  use  of  a 
single  preservative  in  the  manufacture 
of  a  nonsterile  inhalation  solution  for  an 
extended  period  may  actually  select  for 
preservative-resistant  strains  of 
Pseudomonas  spp.  or  other  bacteria. 

Also,  the  microbial  limits  test  does 
not  ensure  against  contamination.  End- 
product  microbial  limits  tests  performed 
prior  to  distribution  may  not  be  capable 
of  detecting  sufficientiy  low  levels  of 
contamination;  a  product  that  initially 
passes  the  microbial  limits  test  may 
support  the  growth  of  contaminating 
organisms,  which  could  later  grow  to 
unacceptable  levels. 

FDA  nas  therefore  determined  that  all 
inhalation  solutions  for  nebulization 
should  be  manufactured  as  sterile 
products.  Any  failure  to  comply  vtrith 
the  sterility  requirement  would  result  in 
a  finding  that  the  drug  product  is 
adidterated  under  section  501(a)(2j(B)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  351(a)(2)(B)), 
and  misbranded  under  section  502(j)  of 
the  act  (21  U.S.C.  352(j)).  Failure  to 
comply  with  the  sterility  requirement 
would  also  result  in  the  agency's  refusal 
to  approve  a  new  or  abbreviated 
application  for  the  product,  pursuant  to 
section  505(d)(1),  (d)(2),  (d)(3),  and 
(j)(3}(A)  of  the  act  (21  U.S.C.  355(d)(1), 
(dM2),  (d)(3).  and  (j)(3)(A)). 


n.  DeacrtptioD  of  the  Proposed 
Regulation 

This  proposal  would  amend  the 
regulations  governing  requirements  for 
specific  classes  of  drugs  to  include  new 
§  200.51  for  inhalation  solutions  for 
nebulization.  Proposed  §  200.51(a) 
would  require  that  all  prescription  and 
over-the-counter  (OTC)  inhalation 
solutions  for  nebulization  be  sterile. 
Manufacturers  may  use  any  appropriate 
process  to  achieve  sterility  of  their 
inhalation  solution  products,  as  long  as 
the  method  is  in  compliance  with 
current  FDA  regulations.  In  the  Federal 
Register  of  October  11, 1991  (56  FR 
51354),  FDA  proposed  to  require  that 
manufacturers  use  a  terminal 
sterilization  process  when  preparing  a 
sterile  drug  iinless  the  process  adversely 
affects  the  drug  product.  The  October 
11, 1991,  proposed  rule  would  require 
that  manufacturers  include  in  their 
applications  a  written  justification  for 
not  using  terminal  sterilization  if  such 
pr(x:ess  is  not  appropriate.  Should  that 
proposed  rule  become  final, 
manufacturers  of  inhalation  solution 
products  would  be  subject  to  its 
requirements. 

Under  this  proposal,  all 
manufecturers  of  nonsterile  inhalation 
solutions  for  nebulization  have  until  1 
year  after  the  date  of  publication  of  the 
final  rule  to  comply  with  the  sterility 
requirement.  This  effective  date  reflects 
the  time  that  FDA  believes  applicants 
may  need  to  establish  the  sterility  of 
their  products. 

Persons  holding  an  approved 
application  for  a  nonsterile  inhalation 
solution  product  should  submit  to  FDA 
a  supplemental  application  establishing 
the  sterility  of  the  product.  If  they 
intend  to  sterilize  their  product  by 
terminal  sterilization  or  make  other 
changes  listed  under  §  314.70(b)(2)  (21 
CFR  314.70(b)(2)),  they  must  obtain 
FDA  approval  of  a  supplement  imdar  * 
that  section  before  making  the 
change(s).  If  they  intend  to  manufacture 
the  sterile  product  by  aseptic 
processing,  to  retain  the  same  container 
and  closure  system,  and  make  no 
changes  other  than  those  listed  under 
§  314.70(c)(1),  they  may  submit  a 
supplemental  application  imder  that 
section. 

The  following  information  should  be 
included  in  the  supplements:  Complete 
qualification  data  for  the  aseptic 
process,  executed  batch  record  for  a 
production  batch  of  the  product  using 
the  approved  formulation,  in-process 
and  release  control  data,  updated 
release  specifications  that  Include 
sterility,  3  months'  accelerated  stability 
data,  updated  stability  protocol  to 
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include  either  sterility  or  container/ 
closure  integrity  testing  initially  and  at 
expiry,  and  commitment  to  place  the 
first  three  commercial  batches  into  the 
routine  stability  program  and  submit  the 
data  in  annual  reports. 

Proposed  §  200.51(b)  states  that 
manufacturers  must  comply  with  the 
recordkeeping  requirements  of  21  CFR 
211.113(b)  of  FDA's  CGMP  regulations. 
This  section  requires  that  manufacturers 
establish  and  follow  appropriate  written 
procedures  designed  to  prevent 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile.  Such 
procedures  must  include  validation  of 
any  sterilization  process. 

m.  Proposed  Efiective  Date 

The  agency's  proposal  would  prohibit 
all  manufacturers  of  nonsterile 
inhalation  solution  products  for 
nebulization.  including  those  products 
currently  approved,  from  introducing  or 
delivering  fw  introduction  into 
interstate  commerce  any  such  products 
that  are  nonsterile  from  1  year  after  the 
date  of  publication  in  the  Federal 
Regiater  of  any  final  rule  based  on  this 
proposal. 

Holders  of  approved  new  drug 
applications  (NDA's)  and  abbreviated 
new  drug  applications  (ANDA's)  must 
submit  data  to  FDA  to  establish  sterility 
of  these  products  within  1  year  after  the 
publication  in  the  Federal  Register  of 
any  final  rule  based  on  this  proposal. 
This  effective  date  reflects  the  time  that 
FDA  believes  applicants  may  need  to 
establish  the  sterility  of  their  products. 

Any  NDA  or  ANfDA  for  a  nonsterile 
inhalation  solution  for  nebulization 
under  review  by  FDA  on  or  after  the 
date  of  publication  of  the  final  rule  but 
before  the  efiective  date  of  the  final  rule 
may  be  approved  if  the  application  is 
otherwise  approvable  and  the  applicant 
agrees  to  establish  the  sterility  of  its 
product  by  the  effective  date.  On  or  after 
the  effective  date  of  the  final  rule.  FDA 
will  refuse  to  approve  an  NDA  or  ANDA 
for  a  nonsterile  inhalation  solution  for 
nebulization  if  the  apphcant  has  not 
established  the  sterility  of  the  product. 

IV.  EnTironmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individiially  or 
ounulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Anal3r8is  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12886,  under  the  Regulatory  Flexibility 


Act  (5  U.S.C  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Unless  an  agency 
certifies  that  a  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires  an 
analysis  of  regulatory  options  that 
would  minimize  any  significant  impact 
of  a  rule  on  small  entities.  The 
Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  expenditiure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100,000,000  (adjusted  annually  for 
inflation). 

The  expected  aggregate  costs  of  this 
proposed  rule,  and  the  anticipated 
impact  of  the  rule  on  small  entities,  are 
described  in  the  analysis  below.  The 
agency  believes  that  the  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  This  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order,  does  not  impose 
any  mandates  on  State,  local,  or  tribal 
governments,  and  is  not  a  significant 
regulatory  action  under  the  Unfunded 
Mandates  Reform  Act.  Based  on  the 
following  analysis,  FDA  estimates  that 
this  rule  will  have  significant  adverse 
effects  on  about  four  to  five  small  firms 
that  currently  manu^ture  nonsterile 
inhalation  solutions  for  nebulization. 
However,  since  the  exact  number  of 
firms  manufacturing  nonsterile 
inhalation  solutions  is  not  certain.  FDA 
invites  comments  from  firms  that 
believe  they  would  be  affected  by  the 
proposed  rule.  The  statutory  basis  for 
FDA's  authority  to  issue  the  rule  is 
presented  previously  in  this  preamble. 
FDA  has  not  identified  any  other 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

As  described  in  section  I  of  this 
document,  the  obfactive  of  the  proposed 
rule  is  to  ensure  duit  all  inhalation 
solutions  for  nebulization  are 
manufactured  as  sterile  products  and 
are  thus  safe  and  effective  for  use. 
Nonsterile  inhalation  solutions  have 
been  foiuid  to  result  in  serious  health 
consequences  to  users.  By  ensuring 
sterilization,  the  proposed  rule  is 
expected  to  yield  benefits  frcnn  the 


elimination  of  extended  patient 
suffiering  and  hospitalization  associated 
with  contaminated  nonsterile  inhalation 
solution  products.  In  addition,  the 
industry  would  benefit  by  avoiding 
liability  claims  from  persons  harmed 
due  to  the  contamination  of  nonsterile 
inhalation  solution  products. 

A.  Affected  Entities 

This  proposed  rule  would  affect  only 
those  manufacturers  of  inhalation 
solutions  for  nebulization  that  do  not 
already  manufacture  the  products  to  be 
sterile.  Based  on  its  compliance  data 
base,  FDA  believes  that  all  iimovator 
prescription  products  are  currentiy 
manufactured  as  sterile.  Of  the 
approximately  28  generic  and  OTC 
fiirms  that  manufacture  inhalation 
solutions,  FDA  estimates  that  up  to  five 
firms  may  still  use  nonsterile 
manufacturing  processes  and  will  be 
affected  by  this  proposed  rule.  (The 
remainder  are  believed  to  have  either 
implemented  sterile  processes 
themselves  or  to  have  contracted  out  the 
manufacturing  of  their  inhalation 
products  to  firms  that  use  a  sterile 
process.)  All  of  these  affected  firms  may 
be  small  entities  as  defined  by  the 
Regulatory  Flexibility  Act. 

B.  Compliance  Requirements  and  Ckists 

To  comply  with  this  rule,  the  affected 
firms  must  implement  a  sterile  process 
for  manubcturing  their  inhalation 
products,  either  by  converting  their  in- 
bouse  manufacturing  operations  to 
ensure  that  the  products  are  sterile,  or 
by  arranging  to  have  these  products 
manufactured  under  contract  by  a  firm 
that  can  do  so  under  sterile  conditions. 
In  addition,  affected  firms  must:  (1) 
Develop  appropriate  written  procedures 
designed  to  prevent  contamination  of 
the  products,  including  validation  of  the 
new  inhalation  solution  processes;  and 
(2)  sulnnit  to  FDA  a  supplemental 
application  establishing  the  sterility  of 
the  product 

Firms  choosing  to  convert  in-house 
manufactiiring  operations  would  need 
to  set  up  an  in-plant  sterilization 
process  by  constructing  a  clean  room 
especially  designated  for  the  inhalation 
solution  product  FDA  finds  that  the 
cost  of  building  a  new  clean  room  may 
amount  to  almost  $600  per  square  foot 
The  size  of  pharmaceutical  clean  rooms 
is  reported  to  vary  widely,  from  200  to 
2,500  square  feet  Thus,  the  estimated 
cost  of  installing  a  clean  room  in  a 
manufacturing  facility  may  range  from 
$120,000  to  $1,500,000  per  firm.  Since 
affected  firms  would  presxmiably 
contract  out  their  manufactiuing  process 
if  to  do  so  would  lower  their  costs  of 
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complying  with  this  proposed  rule,  this 
figure  is  an  upper  bound. 

Firms  wotild  also  need  to  validate  the 
new  inhalation  solution  processes  at  an 
estimated  cost  of  $75,000  to  $100,000 
per  product.  The  firms  that  would  need 
to  complete  these  validation  procedures 
produce  an  average  of  approximately 
two  inhalation  products  each,  leading  to 
validation  costs  per  firm  of 
approximately  $150,000  to  $200,000. 
Each  firm  would  also  be  required  to 
inciu  the  paperwork  costs  associated 
with  filing  a  supplemental  application 
for  each  product  vtdth  FDA. 

Thus,  overall  costs  for  implementing 
and  validating  a  sterile  manufacturing 
process  for  inhalation  products  would 
total  approximately  $270,000  to 
$1,700,000  per  affected  firm.  Assuming 
that  five  firms  are  affected,  the  costs  of 
complying  with  this  rule  would  range 
from  approximately  $1,350,000  to 
$8,500,000.  Amortized  over  10  years  at 
a  7  percent  interest  rate  implies  total 
annualized  costs  of  $192,000  to 
$1,210,000.  In  addition,  affected  firms 
will  incur  any  costs  associated  with 
preparing  and  submitting  a 
supplemental  application. 

Afiiacted  firms  will  need  to  acquire 
some  new  professional  skills,  since  this 
rule  deals  with  a  new  manufacturing 
process  that  will  require  technicians  to 
have  a  knowledge  of  sterility 
procedures,  specifically  the  asceptic 
sterilization  process.  Any  other  skills 
necessary  for  implementation  of  this 
proposal  (e.g.,  skills  associated  with 
preparing  the  application)  should 
already  exist  within  the  firms  and 
should  not  need  to  be  newly  acquired. 


C.  Minimizing  the  Impact  on  Small 
Entities 

FDA  initially  considered  requiring 
conversion  to  sterile  procedures  to  take 
place  withiu  6  months  of  the 
publication  of  a  final  rule,  due  to  the 
health  hazards  associated  with  existing 
unsterilized  inhalation  products. 
However,  the  agency  is  concerned  that 
this  short  timeframe  would  give  affected 
firms  an  inadequate  opportunity  to 
implement  aseptic  manufacturing 
processes  and  might  force  some  small 
firms  to  temporarily  suspend 
production.  Thus,  this  proposed  rule 
allows  1  year  for  the  manufacturing 
conversion  to  take  place. 

Exempting  small  businesses  from  the 
rule  is  not  a  feasible  alternative,  since 
all  of  the  firms  believed  to  still  be  using 
nonsterile  manufacturing  for  these 
products  are  small.  A  size-based 
exemption  would  thus  defeat  the 
purpose  of  this  proposed  rule. 

VI.  The  Paperworic  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  Therefore,  in 
accordance  with  44  U.S.C.  3506(c)(2)(B) 
and  5  CFR  part  1320,  FDA  is  providing 
the  following  tide,  description,  and 
respondent  description  of  the 
information  collection  contained  in  this 
proposal,  along  with  an  estimate  of  the 
resulting  annual  collection  of 
information  burden.  This  estimate 
includes  the  time  needed  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Estimated  Annual  Reporting  Burden 


21  CFR  Section 


314.97 
314.70 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
buxden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Sterility  requirements  for 
inhalation  solution  products. 

Description:  The  proposal  would 
require  that  all  inhalation  solution 
products,  including  those  currentiy 
approved,  be  manufactured  as  sterile. 
Applicants  will  have  1  year  after  the 
date  of  publication  of  the  final  rule  to 
comply  with  the  sterility  requirement 

Description  of  Respondents:  Drug 
manufactiuers. 

As  indicated  in  the  accompanying 
chart,  the  proposed  one-time  reporting 
requirement  would  require  that  most 
firms  commit  about  160  additional 
hours  per  product  to  report  the  sterility 
information  in  a  supplement  to  a  drug 
application  (20  hours  for  certain 
manu&cturers  of  sterile  products)  and 
about  2  additional  hours  per  product  to 
docimient  sterility  of  their  inhalation 
products. 

The  expected  burden  under  the 
proposed  rule  is  as  follows: 


No.  of 
Respondents 


5 
2 


'  Reporting  burden  for  manutecturers  of  nonsterile  products. 
'  Reporting  bufden  for  manufacturers  of  sterile  products. 


Annual  Fre- 
quency per 
Response 


Total  Annual 
Responses 


5 
2 


Hours  per  Re- 
sponse 


160 
20 


Total  Hours 


800' 
40» 


EsTiiyiATED  Annual  Recordkeeping  Burden 


21  CFR  Section 


211.113(b) 


No.  of 
Recordkeepers 


Annual 
Frequency  per 
Recordkeeping 


1 


Total  Annual 
Records 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  tfiis  proposed  rule. 


Hours  per 
Recordkaeper 


Total  Hours 


14 


The  agency  has  submitted  a  copy  of 
this  proposed  nde  to  OMB  for  its  review 
and  approval  of  this  information 


collection.  Interested  persons  are 
requested  to  send  comments  regarding 
this  collection  of  information  to  the 


0£Bce  of  Information  and  Regulatory 
Afhirs  (address  above). 
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Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
December  22,  1997,  submit  to  tbe 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  200 

Drugs,  Prescription  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  200  be  amended  as  follows: 

PART  200— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  200  continues  to  read  as  follows: 

Anthority:  Sees.  201.  301,  501.  502,  503, 
505,  506,  507,  508,  515,  701,  704,  705  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  331,  351,  352,  353,  355,  356.  357, 
358,  380e,  371,  374,  375). 

2.  New  §  200.51  is  added  to  subpart  C 
to  read  as  follows: 

i  200.51     Sterility  requirenients  for 
inhalation  solution  drug  products. 

(a)  All  inhalation  solutions  for 
nebulization  shall  be  manufactured  to 
be  sterile. 

(b)  Manufacturers  shall  also  comply 
with  the  recordkeeping  requirements  in 
§  211.113(b)  of  this  chapter. 

Dated:  Septemlwr  12, 1997.  /. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  97-25130  Filed  9-22-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600  and  606 
pocket  No.  9TH-024ZI 

Bioiogicai  Products;  Reporting  of 
Errors  and  Accidents  in  Manufacturing 

AGENCY:  Food  apd  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  regulations  requiring 


licensed  manufacturers  of  biological 
products  to  report  errors  and  accidents 
in  manufactxiring  that  may  affect  the 
safety,  purity,  or  potency  of  a  product 
FDA  is  proposing  to  establish  a 
reporting  period  for  licensed  biological 
products;  require  that  error  and  accident 
reports  be  submitted  for  products  that 
have  been  made  available  for 
distribution,  and  amend  the  current 
good  manufacturing  practice  (CGMP) 
regulations  for  blood  and  blood 
components  to  require  error  and 
accident  reporting  by  unlicensed 
registered  blood  establishments  and 
transfusion  services  which  are  currently 
reporting  on  a  voluntary  basis.  The 
proposed  reporting  requirements  are 
intended  to  expedite  reporting  of  errors 
and  accidents  in  manufacturing  of 
biological  products;  provide  FDA  with  a 
more  accurate  surveillance  of  the 
nation's  blood  supply,  thereby  enabling 
FDA  to  monitor  actions  taken  in 
response  to  the  errors  and  accidents 
detected  for  all  establishments  involved 
in  manufacturing  of  blood  and  blood 
components;  and  facilitate  a  rapid 
response  where  the  public  health  may 
be  at  risk. 

DATES:  Submit  written  comments  on  the 
proposed  rule  by  December  22, 1997. 
Submit  written  comments  on  the 
information  collection  provisions  by 
October  23. 1997.  The  agency  is 
proposing  that  any  final  rule  that  may 
issue  based  upon  this  proposed  rule 
become  effective  March  23,  1998. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  Submit 
written  comments  on  the  information 
collection  provisions  to  the  Office  of 
Information  and  Regulatory  Afbirs, 
OMB.  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  Washington,  DC  20503. 
ATTN:  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever.  Center  for  Biologies 
Evaluation  and  Research  (HFM-63G). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville. 
MD  20852-1448,  301-594-3074. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Establishments  that  engage  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  drug  and 
device  products,  including  biological 
products,  must  register  with  the  FDA 
under  section  510  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (  21 
U.S.C.  360).  unless  specifically 
exempted  by  regulation. 


Establishments  propagating  or 
manufacturing  and  preparing  biological 
products  for  interstate  commerce  are 
subject  to  licensing  imder  the  Public 
Health  Service  Act  (PHS  Act)  (42  U.S.C. 
262(a)).  These  licenses  are  issued  by 
FDA  only  upon  a  showing  that  the 
establishment  and  the  product  for 
which  a  license  is  desired  meet 
applicable  standards  designed  to  ensure 
the  continued  safety,  purity,  and 
potency  of  such  products  prescribed  in 
the  regulations  (42  U.S.C.  262(d)(1)). 

Blood  and  blood  products  are 
regulated  as  drugs  under  section  201(g) 
of  the  act  (21  U.S.C.  321(g))  and 
biologicals  are  regulated  under  42 
U.S.C.  262  of  the  PHS  Act 
Establishments  manufacturing  blood 
and  blood  components  are  required  to 
register  with  FDA  and  to  comply  with 
the  CGMP  (parts  211  and  606  (21  CFR 
parts  211  and  606)).  Transfusion 
services  which  do  not  routinely  collect 
or  process  blood  and  blood  components 
are  exempted  from  registering  as  blood 
establishments  (§  607.65(f)  (21  CFR 
607.65(f))).  but  are  required  under  42 
CFR  493.1273(a)  to  comply  with  parts 
606  and  640  (21  CFR  part  640)  as  they 
pertain  to  the  performance  of 
manufacturing  activities,  such  as 
compatibility  testing,  storage,  labeling, 
and  recordkeeping,  or  any  other  process 
involving  manufacturing. 

A  product  is  considered  adulterated 
under  the  act  when  the  methods  used  in 
its  manufacture,  processing,  packing,  or 
holding  do  not  conform  to  the  CGMP 
(section  501(a)(1)  of  the  act  (21  U.S.C. 
351(a)(1))).  By  applying  the  CGMP. 
firms  assure  that  the  products  meet  the 
requirements  for  safety,  have  the 
identity  and  strength,  and  meet  the 
quality  and  purity  characteristics  which 
they  purport  or  are  represented  to 
possess  (section  501(a)(2)(B)  of  the  act). 
A  product  is  also  adulterated  if  its 
strength  differs  from,  or  purity  or 
quality  falls  below  what  it  is  purported 
or  represented  to  possess  (section  501(c) 
of  the  act).  A  product  is  considered 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular  (section 
502(a)  of  the  act  (21  U.S.C.  352(a)))  or 
if  the  product  is  dangerous  to  health 
when  used  as  labeled  imder  section 
502(j)  of  the  act.  The  introduction  or 
delivery  for  introduction  of  adulterated 
and/or  misbranded  biological  products 
into  interstate  commerce  is  prohibited 
under  section  301(a)  of  the  act  (21 
U.S.C.  331(a)).  It  is  also  a  prohibited  act 
to  adulterate  and/or  misbrand  biological 
products  while  held  for  sale  after  receipt 
of  shipment  in  interstate  commerce 
(section  301  (k)  of  the  act).  These 
prohibited  acts  are  punishable  by 
prescribed  penalties  under  the  act.  4^ 


Authority  is  given  to  the  agency  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act  under  section  701  of  the  act 
(21  U.S.C.  371)  and  to  inspect  all 
establishments  responsible  for 
manufacturing  biological  products 
(section  704  of  the  act  (21  U.S.C.  374) 
and  42  U.S.C.  262). 

FDA  regards  the  proposal  to  amend 
the  error  and  accident  reporting 
regulations  to  be  an  essential  tool  in  its 
directive  to  protect  public  health  by 
establishing  and  maintaining 
surveillance  programs  that  provide 
timely  and  useful  information. 

n.  Background 

Section  600.14  (21  CFR  600.14) 
requires  that  licensed  manufacturers  of 
biological  products  notify  the  Director, 
Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  prompdy  of  errors  or  accidents 
in  manufacturing  that  may  affect  the 
safety,  piuity.  or  potency  of  any 
product.  In  addition,  all  blood 
establishments,  whether  licensed  or 
unlicensed,  are  required  by  the  CGMP  to 
thoroughly  investigate  and  make 
adequate  corrections  to  their 
manufacturing  processes  concerning 
errors  and  accidents  (§  606.100(c))  and 
to  maintain  and  make  available  to  FDA 
appropriate  records  of  such 
investigations  and  corrections 
(§§  606.100(c)  and  606.160(b)(7)(iii)). 
CBER  has  recommended  to  blood  and 
blood  component  establishments  that 
error  and  accident  reports  be  submitted 
to  CBER  when  the  error  or  accident  is 
associated  vdth  blood  or  blood 
components  that  have  been  made 
available  for  distribution,  whether  or 
not  actual  release  or  shipment  has 
occurred.  FDA  believes  this  reporting 
standard  is  appropriate  for  ensuring  the 
safety  of  the  nations  blood  supply  and 
proposes  to  codify  it  in  the  regulations. 

In  a  memorandum  to  all  registered 
blood  establishments  dated  March  20, 
1991,  entitied  "Responsibilities  of  Blood 
Establishments  Related  to  Errors  and 
Accidents  in  the  Manufacture  of  Blood 
and  Blood  Components,"  CBER 
recommended  that  unlicensed 
registered  blood  establishments  and 
transfusion  services  volimtarily  report 
to  CBER  errors  and  accidents  that  may 
affect  product  quality.  The 
memorandiun  was  issued,  in  part, 
because  of  an  increase  in  the  niunber  of 
product  recalls  initiated  by  blood 
establishments  due  to  errors  and 
accidents  in  manufacturing  which  were 
not  reflected  in  error  and  accident 
renorts  to  CBER. 

In  May  of  1995,  the  Office  of  Inspector 
General  (OIG)  of  the  Department  of 
Health  and  Human  Services  issued  a 


report  on  the  "Reporting  Process  for 
Blood  Establishments  to  Notify  the  Food 
and  Drug  Administration  of  Errors  and 
Accidents  Affecting  Blood."  The  report 
states  that  the  error  and  accident 
reporting  process  enables  the  agency  to 
evaluate  and  monitor  blood 
establishments  in  response  to  detected 
errors  and  accidents,  and  regularly  alert 
field  staff  and  blood  establishments 
with  trend  analysis  of  the  types  of  errors 
and  accidents  reported.  However,  OIG 
placed  emphasis  on  two  existing 
conditions  that  were  impeding  the 
success  of  the  reporting  process:  (1) 
Error  and  accident  reports  were  not 
being  submitted  in  a  timely  manner  by 
blood  establishments  and  (2)  there  was 
no  assurance  that  unlicensed 
establishments  were  submitting  reports. 
This  proposed  rule  is  intended  as  a  step 
in  addressing  conditions  identified  in 
the  OIG  report. 

On  July  14,  1995,  FDA  published  a 
notice  of  availability  of  a  "Guideline  for 
Quality  Assurance  in  Blood 
Establishments"  (60  FR  36290)  initiating 
a  blood  quality  assurance  program 
aimed  at  ensuring  the  continued  safety 
of  the  nation's  blood  supply  and 
maintaining  the  operational  quality  of 
blood  establishments.  The  goals  of  the 
quality  assurance  (QA)  program  are  to 
significanUy  decrease  errors,  ensure  the 
credibility  of  test  results,  implement 
effective  manufacturing  process  and 
system  controls,  and  ensure  continued 
product  safety,  purity,  and  potency.  The 
QA  program  includes  measures  to 
prevent,  detect,  investigate,  assess,  and 
correct  errors.  The  emphasis  is  on 
preventing  errors  rather  than  detecting 
them  retrospectively.  This  guidance  is 
intended  to  assist  manufacturers  of 
blood  and  blood  components,  i.e.,  blood 
banks,  blood  centers,  transfusion 
services,  and  plasmapheresis  centers,  in 
developing  QA  programs  that  are 
consistent  with  recognized  principles  of 
QA  and  the  CGMP.  One  component  of 
this  guidance  focuses  on  the  blood 
industry's  self  audit,  including  analysis 
and  trending  of  errors  and  accidents  that 
may  affect  the  safety,  purity,  and 
potency  of  blood  and  blood 
components. 

In  the  Federal  Register  of  January  20, 
1994  (59  FR  3043),  FDA  announced  its 
plan  to  review  significant  regulations 
imder  Executive  Order  12866,  which 
requires  all  Federal  agencies  to  develop 
a  program  for  periodically  reviewing 
existing  significant  regtilations.  The 
purpose  of  the  review  is  to  determine 
whether  existing  significant  regulations 
should  be  modified  or  eliminated  to 
reduce  their  regulatory  burden  or  to 
make  the  agency's  regulatory  program 
more  effective.  This  proposed  rule  is 


considered  part  of  the  retros(>ective 
regulation.review  and  is  intended  to 
improve  the  effectiveness  of  FDA's 
regulatory  program. 

IIL  Summary  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  the 
regulations  that  require  licensed 
manufacturers  of  biological  products  to 
report  errors  and  accidents  in 
manufacturing  and  to  amend  the  CGMP 
regulations  for  blood  and  blood 
components  to  require  error  and 
accident  reporting  by  all  manufacturers 
of  blood  and  blood  components.  The 
proposed  amendments  would  provide 
definitions  for  the  terms  "error  and 
accident"  and  "made  available  for 
distribution"  in  part  600  (21  CFR  part 
600)  at  §§600.3  and  606.3;  require  a 
specific  timeframe  for  reporting  at 
§§  600.14  and  606.171;  require  reports 
for  products  that  have  been  made 
available  for  distribution,  at  §§600.14 
and  606.171;  and  extend  the  reporting 
requirements  to  unlicensed  registered 
blood  establishments  and  transfusion 
services,  at  §606.171. 

A.  Definitions  (§§600.3  and  606.3) 

Although  the  terms  "error"  and 
"accident"  are  generally  used 
conjimctively,  FDA  has  listed 
distinguished  events  affecting  the 
purported  safety,  purity,  and  potency  of 
the  product  inte  two  categories. 

"Made  available  for  distribution"  is 
being  defined  because  of  the  numerous 
release  and  distribution  patterns  unique 
to  some  biological  products,  and  to 
avoid  the  potential  for  misinterpretation 
of  the  term. 

1.  Error  and  Accident 

In  proposed  §§  600.3(ff)  and  606.3(k), 
the  first  category  of  events  is  defined  as 
an  incident  that  represents  a  deviation 
fit)m  the  CGMP,  applicable  standards  or 
established  specifications  that  may 
affect  the  safety,  purity,  or  potency  of 
the  biological  product,  or  otherwise 
cause  the  biological  product  to  be  in 
violation  of  the  act  or  the  PHS  Act. 
These  events  are  within  the  realm  of 
control  of  the  manu&ctiirer.  Examples 
of  this  category  of  reportable  events  in 
the  manufactiiring  of  blood  and  blood 
components  which  may  affect  product 
safety,  purity,  or  potency  include,  but 
are  not  limited  to:  (1)  Arm  preparation 
not  performed  or  performed  incorrecUy; 
(2)  components  prepared  more  than  8 
hours  after  collection;  (3)  testing  for 
ABO/Rh  or  infactious  diseases  not 
performed  according  to  the  package 
insert;  (4)  incorrect  crossmatch  label  <w 
tag;  (5)  shipment  of  a  unit  with  a 
repeatedly  reactive  viral  marker  test 
result;  and  (6)  shipment  of  a  ujiit  prior 
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to  completion  of  all  testing.  Examples  of 
reportable  events  for  biological  products 
other  than  blood  and  blood  components 
include,  but  are  not  limited  to:  (1)  Route 
of  administration  labeling  error;  (2) 
shipment  of  a  product  at  an 
inappropriate  temperature;  (3)  mold 
contamination  of  a  vaccine;  (4)  missing 
product  labels;  (5)  incorrect  package 
insert:  and  (6)  missing  lot  number. 

The  second  category  of  events  to  be 
reported  is  defined  as  an  unexpected  or 
unforeseeable  event  that  may  affect  the 
safety,  purity,  or  potency  of  the 
biological  product,  or  otherwise  cause 
the  biological  product  to  be  in  violation 
of  the  Act  or  the  PHS  Act.  These  events 
generally  are  beyond  the  control  of  the 
manufacturer.  Examples  of  this  category 
of  reportable  events  in  the  manufacture 
of  blood  and  blood  components  which 
may  affect  product  safety,  purity,  or 
potency  include,  but  are  not  limited  to: 

(1)  Certain  post  donation  information; 

(2)  a  collection  device  defect  that  affects 
the  product;  (3)  contaminated  solutions 
used  to  prepare  components;  (4)  an 
autologous  unit  labeled  with  incorrect 
information  provided  by  the  donor;  or 
(5)  a  unit  of  blood  or  blood  components 
which  becomes  broken/damaged  during 
shipment.  Examples  of  reportable  events 
in  the  manufacture  of  biological 
products  other  than  blood  and  blood 
components  which  may  affect  product 
safety,  purity,  or  potency  include,  but 
are  not  limited  to:  (1)  Sterility 
compromised  and  beyond  the  control  of 
the  manu&ctuiw;  (2)  notification  from  a 
supplier  of  source  materials  concerning 
a  quality  problem  with  the  product 
shipped  for  use  in  further 
manufactiiring;  and  (3)  inadvertent 
contamination  of  cell  lines  or 
replication  competent  viruses. 

2.  Made  Available  for  Distribution 

In  proposed  §§  600.3(ii)  and  606.30). 
"made  available  for  distribution"  is 
defined  as  a  biological  product  that  has 
been  determined  to  meet  all  release 
criteria  and  to  be  suitable  for 
distribution,  whether  or  not  actual 
distribution  has  occurred.  Thus,  error 
and  accident  reports  would  be 
submitted  to  FDA  for  products  that  the 
manufacti^er  or  blood  establishment 
has  determined  are  suitable  for 
distribution. 

B.  Biological  Product  Reporting 
(§600.14) 

FDA  has  the  responsibility  for 
protecting  the  public  health  by 
reviewing  the  safety  and  efficacy  of 
biological  products.  FDA  believes  that 
error  and  accident  reports  help  ensure 
that  industry  identifies  instances  where 
additional  corrective  action  is  needed. 


such  as  additional  training  and 
revisions  of  standard  operating 
procedures  (SOP's).  Error  and  accident 
reports,  in  conjunction  with  inspections 
and  other  surveillance  activities,  give 
FDA  a  continuing  overview  of  the 
biological  product  industry.  While  FDA 
provides  guidance  to  help  industry 
determine  how  to  comply  with 
regulations,  manufacturers  of  biological 
products  have  the  primary 
responsibility  for  ensuring  the  safety, 
piuity.  and  potency  of  their  products. 

Section  600.14  applies  to  all  licensed 
manufacturers  of  biological  products.  It 
requires  manufacturers  to  report  errors 
and  accidents  in  manufacturing 
promptly  to  the  Director,  Office  of 
Compliance,  CBER.  FDA  agrees  with  the 
QIC's  reconunendations  and  has 
identified  two  changes  that  are  needed 
to  make  the  error  and  accident  reporting 
program  more  meaningful  and  useful, 
i.e.,  timeliness  in  reporting  for  all 
biological  products  and  reporting  by 
unlicensed  blood  establishments  and 
transfusion  services. 

1.  Reporting  Period 

FDA  is  proposing  to  amend 
§  600.14(a)  to  replace  the  term 
"promptly"  with  a  reporting  period  of 
"as  soon  as  possible  but  not  to  exceed 
45  calendar  days." 

FDA  has  found  that  licensed 
manufacturers  of  biological  products 
were  not  always  submitting  the  error 
and  accident  reports  in  a  consistent  and 
timely  manner  after  detecting  the  error 
or  accident.  FDA  has  found  that  by  not 
previously  specifying  a  definitive  time 
period  for  reporting  errors  and 
accidents,  a  liberal  interpretation  of  the 
timeframe  had  been  taken.  When  reports 
are  not  submitted  in  a  timely  manner. 
FDA  is  unable  to  adequately  evaluate 
the  public  health  significance  of  an  error 
or  accident,  or  assess  a  firm's  proposed 
actions  including  activities  to  prevent 
recurrence  and  to  address  the  status  of 
the  affected  products.  While  the  agency 
is  proposing  a  maximum  of  45  calendar 
days  to  report  errors  and  accidents.  FDA 
encourages  manu&ctvirers  to  implement 
SOP's  to  submit  these  reports  sooner, 
including  prior  to  the  implementation  of 
any  corrective  actions. 

2.  Applicability  to  Unlicensed  Blood 
Establishments 

FDA  is  proposing  the  addition  of 
§  §  600.14(c)  and  606.171  in  order  to 
encompass  all  blood  establishments  in 
the  reporting  of  errors  and  accidents, 
not  just  licensed  manufacturers. 
Registered  blood  establishments  and 
transfusion  services  are  required  to 
comply  with  the  CC^^  and  additional 
standards  for  blood  and  blood 


components,  set  forth  in  parts  606  and 
640,  including  recordkeeping 
requirements  relating  to  errors  and 
accidents.  By  including  error  and 
accident  reporting  in  part  606,  the 
regulations  would  make  clear  that  all 
licensed  blood  manufactiuers. 
unlicensed  registered  blood 
establishments,  and  transfusion  services 
would  submit  error  and  accident  reports 
as  a  part  of  their  compliance  with  the 
CGMP  for  blood  and  blood  components. 
With  full  reporting,  the  public  can  be 
further  assured  that  expeditious  and 
appropriate  actions  are  being  taken  to 
protect  all  of  the  nation's  blood  supply. 

3.  Reporting  for  Biological  Products 
Made  Available  for  Distribution 

FDA  proposes  to  require 
manufactiu^rs  to  submit  error  and 
accident  reports  for  biolo^cal  products 
that  have  been  made  avairable  for 
distribution.  FDA  believes  that  this 
reporting  requirement  will  permit  it  to 
conduct  appropriate  oversight  of 
biological  products  manufactured  for 
distribution  to  the  public  (including 
blood  and  blood  components)  and  of 
actions  taken  by  manufacturers  to 
correct  errors  and  accidents  without 
hindering  a  firm's  ability  to 
expeditiously  manufactiue  biological 
products.  By  requiring  reports  of  errors 
and  accidents  after  the  manufacturer  has 
determined  that  a  biological  product  is 
suitable  for  distribution,  the  firm  is  able 
to  investigate  and  correct  errors  and 
accidents  during  the  manufacturing 
process  and  before  distribution,  and 
FDA  is  able  to  receive  information 
necessary  to  adequately  review  and 
monitor  the  quality  and  safety  of 
products  released  for  distribution  to  the 
public,  as  well  a  firm's  investigative  and 
corrective  efforts  relating  to  the  errors 
and  accidents.  FDA  is  also  able  to 
review  and  monitor  a  manufiactiu«r's 
procedures  for  correcting  and 
preventing  errors  and  accidents  during 
manufacture  by  the  requirement  that 
manufacturers  investigate  all  such  errors 
and  accidents  (§§  211.192.  606.100(c). 
and  21  CFR  820.162),  and  maintain 
complete  records  of  the  investigation 
and  promptly  make  them  available  to 
FDA  for  review  diuing  inspections 
[%%  211.198(b)(2).  606.160(b)(7)(iii).  and 
21  CFR  820.180). 

C.  £rror  and  Accident  Reporting,  Blood 
and  Blood  Components  (§  606. 171) 

FDA  is  proposing  the  addition  of  a 
new  S  606.171  Reporting  errors  and 
accidents  in  manufacturing  to  subpart  I, 
Records  and  Reports  of  part  606.  A 
primary  objective  of  this  proposed  rule 
is  to  make  the  error  and  accident 
reporting  requirement  applicable  to  all 
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blood  establishments,  i.e..  licensed 
manufactiirers,  unlicensed  registered 
manufacturers,  and  transfusion  services. 
Including  error  and  accident  reporting 
requirements  for  blood  and  blood 
component  manufacturing  in  part  606 
will  assure  that  these  reporting 
requirements  will  become  part  of  the 
CCMP  and  apply  to  any  establishment 
that  participates  in  the  collection, 
processing,  compatibility  testing, 
storage,  or  distribution  of  blood  and 
blood  components.  In  order  for  FDA  to 
more  effectively  evaluate  and  monitor 
the  blood  industry,  it  needs  reports  from 
the  fiill  spectnun  of  establishments 
engaged  in  manufacturing  and 
distribution  of  blood  and  blood  ' 
components.  Because  unlicensed 
registered  blood  establishments  and 
transfusion  services  represent  a  large 
sector  of  the  blood  processing 
community,  FDA  believes  these 
establishments  must  also  be  required  to 
submit  reports  of  those  errors  or 
accidents  that  may  affect  the  safety, 
purity,  or  potency  of  distributed  blood 
and  blood  components. 

1.  Scope 

a.  Establishments.  FDA  is  proposing 
in  the  new  §  606.171  to  require  the 
reporting  of  errors  and  accidents  by  all 
blood  establishments  including  licensed 
manufactvuers  of  blood  and  blood 
components,  unlicensed  registered     « 
blood  establishments,  and  transfusion 
services.  All  of  these  establishments  are 
required  to  follow  the  CGMP  (parts  211 
and  606)  in  their  daily  operation. 
Although  certain  transfusion  services 
are  exempt  from  registration  under 
§  607.65(fl.  all  transfusion  services  are 
required  imder  42  CFR  493.1273(a)  to 
comply  with  the  CGMP  if  performing 
compatibility  testing,  storage,  labeling, 
and  recordkeeping,  or  any  other  process 
involviii^  manufacturing. 

Transmsion  services  may  receive 
blood  or  blood  components  from 
outside  sources.  When  transfusion 
services  discover  errors  and  accidents 
made  by  an  outside  manufactiuer  in 
relation  to  such  products  they  should 
report  these  errors  and  accidents  to  the 
manufacturer.  The  manufacturer,  i.e.. 
the  collecting  facility,  would  then  be 
responsible  for  notifying  CBER  of  the 
errors  and  accidents.  However,  errors 
and  accidents  in  manufacturing  which 
are  made  by  the  transfusion  service, 
such  as  incorrect  identification  of 
samples  used  in  compatibility  testing,  or 
incorrect  tag/crossmatch  label,  or 
storing  product  at  the  incorrect 
temperature  should  be  reported  to  CBER 
directiy  by  the  transfusion  service  if  the 
product  was  made  available  for 
distribution. 


b.  Blood  and  blood  components.  FDA 
is  proposing  in  new  §  606.171  that  all 
blood  establishments  be  required,  as 
part  of  their  CGMP  programs,  to  report 
errors  and  accidents  for  blood  and  blood 
components  made  available  for 
distribution.  FDA  believes  this  reporting 
mechanism  will  help  assure  the  quality 
and  safety  of  the  nation's  blood  supply. 

2.  Format  for  Reporting 

FDA  is  not  at  this  time  proposing  the 
use  of  a  specific  report  form.  FDA  has 
recommended  to  manufacturers  of  blood 
or  blood  components  certain  essential 
information  that  should  be  submitted  in 
the  report.  This  information  should 
include,  but  not  be  limited  to:  The  name 
of  the  blood  establishment,  registration 
or  CLIA  (Clinical  Laboratories 
Improvement  Act)  numbers  if 
applicable,  the  unit  numberfs),  the  type 
of  blood  product(s),  the  nature  of  the 
error  or  accident,  the  final  disposition  of 
the  blood  product,  and  the  notification 
of  consignee(s),  if  any.  The  information 
submitted  by  manufactiuers  ol 
biological  products  other  than  blood  or 
blood  components  should  include,  but 
not  be  limited  to:  The  name  of  the 
manufacturer,  the  registration/license 
number  of  the  manufacturer,  the 
location,  the  type  of  product,  the  lot 
number(s),  the  nature  of  the  error  or 
accident,  the  final  disposition  of  the 
product,  and  the  notification  of 
con8ignee(s),  if  any.  The  report  for  any 
biological  product,  including  blood  and 
blood  components,  should  also  describe 
contributiiig  factors  causing  the  error  or 
accident  and  the  actions  or  proposed 
corrective  actions  taken  by  the 
manufacturer  of  the  biological  product 
to  prevent  recurrence. 

At  this  time,  the  agency  is  requesting 
that  any  establishAent  or  other 
organization  submit  to  the  docket  for 
review  any  proposed  format  for  the 
reporting  of  errors  and  accidents  in 
manufacturing  to  be  used  by  industry, 
and  any  conunents  on  the  issue,  FDA  is 
also  soliciting  comments  on    '    'V 
development  of  a  program  for  electronic 
submission  of  error  and  accident 
reports. 

IV.  Analjrsifl  of  Economic  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximiyi>  net  benefits 
(including  potential  economic. 


environmental,  public  health  and  safety, 
and  other  advantages;  and  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  whether  a  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  if  it  does, 
to  analyze  regulatory  options  that  would 
minimize  that  impact.  The  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
aimual  expenditure  by  State,  local  and 
tribal  govenunents,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000 
(adjusted  annually  for  inflation).  The 
agency  has  determined  that  the 
proposed  rule  is  not  an  economically 
significant  rule  as  described  in  the 
Executive  Order,  nor  a  significant  action 
as  defined  in  the  Unfunded  Mandates 
Reform  Act.  Aggregate  impacts  of  the 
ride,  and  aggregate  expenditures  caused 
by  the  rule,  will  not  approach  SlOO 
million  for  either  the  public  or  the 
private  sector. 

Available  information  suggests  that 
costs  to  the  entities  most  amcted  by  this 
rule,  including  small  entities,  are  not 
expected  to  increase  by  more  than 
approximately  0.04  percent  per  year,  as 
described  in  the  analysis  in  section  IV.C 
of  this  document.  Therefore,  the  agency 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantitd  number  of  small  entities. 

A.  Directive  and  Basis  of  the  Propoaed 
Action 

As  discussed  previously,  FDA  is 
considering  the  proposed  action  in 
response  to  concerns  regarding  the 
accuracy,  timeliness,  and  completeness 
of  error  and  accident  reporting 
associated  with  the  manufactming  of 
blood  and  other  biological  products. 
The  proposed  reporting  requirements 
will  expedite  reporting  of  errors  and 
accidents  in  the  manufacture  of  such 
products,  enhance  FDA's  ability  to 
identify  potential  quality  assurance 
problems,  and  facilitate  a  rapid  response 
where  public  health  may  be  at  risk.  This 
action  is  taken  under  the  authorify  of 
sections  351  and  361  of  the  PHS  Act  and 
sections  501  and  502  of  the  act.  FDA  has 
reviewed  related  Federal  rules  and  has 
not  identified  any  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

B.  Small  Entities  Affected 

This  proposal  affects  both  entities  that 
ourentiy  submit  mandatory  error  and 
accident  reports  and  those  entities 
currenUy  subject  only  to  voluntary 
reporting.  However,  the  magnitude  of 
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the  imiMct  is  expected  to  he  greater  for 
the  latter  group  than  for  the  former. 

Entities  currently  subject  to 
mandatory  error  and  accident  reporting 
comprise  approximately  102  licensed 
manu£actiuers  of  biological  products 
(excluding  blood  and  blood 
components]  with  280  locations,  and 
approximately  294  licensed 
manufacturers  of  blood  and  plasma  with 
725  locations.  Entities  currently  subject 
only  to  voluntary  reporting  of  such 
incidents  include  approximately  2,560 
unlicensed  registered  blood 
establishments  and  an  estimated  4,500 
transfusion  services  inspected  by  the 
Health  Care  Financing  Administration. 
FDA  believes  many  of  these  entities  to 
be  small  entities  as  defined  by  the 
Regulatory  Flexibility  Act.  For  example, 
most  of  the  transfusion  services  are 
located  in  hospitals,  and  nearly  three- 
fourths  of  community  hospitals  are 
either  not-for-profit  or  have  fewer  than 
50  beds. 

C.  Nature  of  the  Impact 

All  of  the  entities  described  in  section 
IV.B  of  this  dociunent  would  be  affected 
by  the  proposed  rule.  The  main  cost 
involved  in  implementing  the  rule 
would  be  the  time  required  to  review 
current  SOP's  and  to  ensure  that  the 
appropriate  staff  understand  the  types  of 
errors  and  accidents  that  must  be 
reported  and  the  importance  of  timely 
reporting.  The  new  time  limit  for 
reporting  is  expected  to  increase  the 
timeliness  of  report  submissions,  but 
because  the  reporting  activity  itself  is 
unchanged  by  this  provision  the  costs  of 
this  increased  compliance  should  be 
limited  to  the  preparation/revision  of 
the  SOP  and  staff  training  activities. 
FDA  has  no  precise  estimate  of  this  one- 
time cost,  but  the  agency  expects  that  it 
should  require  an  average  of  2  hours  per 
establishment  to  prepare  the  SOP  for 
submitting  error  and  accident  reports, 
and  approximately  1  hour  to  review  and 
update  existing  SOP's  at  the 
establishments  that  have  been  reporting. 

The  provision  of  the  proposed  rule 
that  extends  mandatory  error  and 
accident  reporting  to  all  unlicensed 
registered  blood  establishments  and 
transfusion  services  will  affect  nearly  all 
such  entities.  At  present,  these  entities 
are  requested  to  submit  such  reports 
voluntarily,  but  FDA  estimates  that  only 
about  1  percent  are  doing  so,  and  even 
these  entities  may  not  be  submitting  all 
the  reports  that  would  be  required 
under  this  rule.  Thus,  this  requirement 
would  involve  a  new  routine  activity  for 
the  great  majority  of  unlicensed  blood 
establishments  and  transfusion  services. 

FDA  has  no  precise  estimates  of  the 
cost  of  submitting  error  and  accident 


reports.  Anecdotal  evidence  suggests 
that  such  reports  can  take  an  average  of 
30  minutes  per  report  to  complete,  and 
that  some  blood  establishments  may  be 
reporting  up  to  8  errors  and  accidents 
per  10,000  units  of  blood  collected 
annually.  It  is  not  known  whether  these 
anecdotal  data  are  representative  of 
current  practice.  Nor  is  it  known 
whether  these  figiures  represent 
unusually  high  (or  low)  levels  of  quality 
assurance,  or  unusually  high  (or  low) 
compliance  with  current  reporting 
requirements. 

Nonetheless,  these  figures  tentatively 
suggest  that  a  small  entity  that  handles 
10,000  units  of  blood  annually  and  that 
is  newly  subject  to  the  requirements 
presented  in  this  proposed  rule  might 
incxii  new  costs  of  6  hours  per  year  of 
staff  time,  2  hours  for  the  preparation  of 
the  SOP,  and  4  hours  preparing  and 
submitting  error  and  accident  reports. 
At  an  estimated  $37.98  per  hoiu-  value 
of  staff  time,  this  would  lead  to  an 
annual  cost  of  $227.88,  or  roughly  $.028 
per  unit.  Based  on  an  average  cost  of 
producing  a  unit  of  blood  of  $65  to  $75, 
this  requirement  would  increase  the 
average  entity's  per  unit  cost  of 
producing  a  unit  of  blood  by 
approximately  0.04  percent.  Entities 
with  above  average  numbers  of  errors 
and  accidents  would  incur  higher  costs. 
(There  should  not  be  any  additional 
costs  of  investigating  errors  and 
accidents  or  keeping  records  of  them, 
since  these  activities  are  already 
required  under  other  sections  in  21  CFR 
parts  200.  600,  and  800). 

There  are  no  specific  educational  or 
technical  skills  required  to  complete 
and  submit  error  accident  reports.  These 
reports  are  generally  completed  by 
trained  and  qualified  employees  of  an 
establishment.  Updatfhg  SOP's  and 
training  staff  regarding  the  new 
requirements  of  this  proposed  rule 
would  require  a  person  knowledgeable 
and  experienced  in  medical  laboratory 
practice. 

D.  Minimizing  the  Impact  on  Small 
Entities 

A  number  of  different  possibilities  for 
formatting  and  submitting  the  reports 
are  possible.  FDA  is  soliciting 
comments  on  the  following  topics  and 
reporting  alternatives:  (1)  Examples  of 
simple,  user-friendly  reporting  formats 
that  would  minimize,  the  time  required 
to  submit  a  report  but  that  would 
contain  the  requisite  information:  (2) 
whether  a  specified,  uniform  format  is 
less  burdensome  than  permitting 
entities  to  create  their  own  formats  or 
select  from  a  range  of  possible  formats; 
and  (3)  whether  electronic  reporting  is 
less  burdensome  than  paper  reporting 


and,  if  so,  which  electronic  formats  are 
best  suited  to  this  requirement. 

V.  The  Paperwork  Reduction  Act  of 
1095 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  public  comment 
and  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  requirements  are 
shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
the  instructions,  gathering  necessary 
information,  and  completing  and 
reviewing  the  re]X>rt. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
o» respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Biological  Product  Reporting  of 
Errors  and  Accidents  in  Manufacturing. 

Description:  FDA  is  proposing  to 
amend  the  regulations  that  require 
licensed  manufacturers  of  biological 
products  to  report  errors  and  accidents 
in  manufacturing  that  may  affect  the 
safety,  purity,  or  potency  of  a  product 
FDA  proposes  to  define  certain  terms, 
i.e.,  "error  and  accident",  and  "made 
available  for  distribution;"  replace 
"promptiy"  with  "as  soon  as  possible 
but  not  to  exceed  45  calendar  days" 
with  regard  to  the  timeframe  for 
reporting;  limit  the  error  and  accident 
reporting  requirements  to  biological 
products  that  have  been  made  available 
for  distribution;  and  amend  the  CGMP 
regulations  to  require  all  manufacturers 
of  blood  and  blood  components, 
including  unlicensed  registered  blood 
establishments  and- transfusion  services, 
to  submit  error  and  accident  reports. 
FDA  is  proposing  this  action  in 
response  to  concerns  regarding  the 
accxuBcy,  timeliness,  and  completeness 
of  error  and  accident  reporting 
associated  with  the  manufacturing  of 
blood  and  other  biological  products,  and 
as  an  essential  tool  in  FDA's  directive  to 
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protect  public  health  by  establishing 
and  maintaining  surveillance  programs 
that  provide  timely  and  useful 
information.  FDA  is  not  at  this  time 
proposing  to  require  the  use  of  a  specific 
form  for  error  and  accident  r^xirts,  but 
is  requesting  that  establishments  submit 
to  the  docket  for  review  any  proposed 
format  for  these  reports.  FDA  is  also 
soliciting  comments  on  development  of 
a  program  for  electronic  reporting  of 
errors  and  accidents. 

Description  of  Respondents: 
Manufactiuers  of  blood  and  blood 
components;  manufactiuers  of  other 
biological  products. 

There  arc  approximately  102  licensed 
manufacturers  of  biological  products 
other  than  blood  and  blood  components 
with  280  locations,  and  294  licensed 
blood  and  plasma  establishments  jvith 
725  locations.  In  fiscal  year  1996,  these 
manufacturers  submitted  a  total  of 


10,793  error  and  accident  reports.  Of 
this  total,  10,781  reports  were  submitted 
by  licensed  blood  and  plasma 
establishments.  Although  approximately 
7,060  imlicensed  registered  hlood 
establishment  and  transfusion  service 
locations  are  currenUy  submitting 
reports  on  a  voluntary  basis,  FDA 
received  only  159  error  and  accident 
reports  for  fiscal  year  1996  from  such 
entities.  Based  on  the  substantially 
larger  number  of  reports  received  from 
licensed  blood  and  plasma 
establishments,  FDA  believes  that  the 
number  of  reports  currenUy  received 
frx>m  imlicensed  establishments  is  not 
an  accurate  indicator  of  the  number  of 
reports  that  will  be  submitted  once  the 
unlicensed  establishments  are  required 
to  submit  error  and  accident  reports  for 
products  made  available  for 
distribution. 


The  following  reporting  burden  for 
proposed  §600.14  was  estimated  by 
using  1996  reporting  figiues  for  licensed 
manufiacturers  of  biological  products 
other  than  blood  and  blood  components. 
The  reporting  burden  for  proposed 
§606.171  was  estimated  by  using  the 
1996  reporting  frequency  average  for  all 
licensed  blood  and  plasma 
establishment  locations  of  15  reports  per 
year;  the  number  of  respondents  was 
estimated  by  adding  the  number  of 
unlicensed  registered  blood 
establishment  and  transfusion  service 
locations  (7,060  according  to  FDA's 
records)  to  the  number  of  licensed  blood 
and  plasma  establishment  locations  that 
are  already  reporting.  An  average  time 
of  0.5  hours  (according  to  several 
respondents  contacted  by  FDA)  is  used 
in  the  preparation  of  each  report 


Estimated  Annual  Reporting  Burden 

£1  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

600.14 

606.171 

Total 

280 
7.785 

0.04 
15 

12 
116.775 

0.5 
0.5 

6.0 
58.387.5 
58,383.5 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  wntti  ttiis  collection  of  inlonn^ion. 


In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  review  of  the  information 
collection  provisions.  Interested  persons 
are  requested  to  submit  written 
comments  regarding  information 
collection  by  October  23,  1997  to  the 
Office  of  Information  and  Regulator)' 
Affairs,  OMB  (address  above),  ATTN: 
Desk  Officer  for  FDA. 

VI.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(10)  Uiat  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
December  22, 1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal,  except  that  comments 
regarding  information  collection 
provisions  should  be  submitted  in 
accordance  with  the  instructions  in 
section  V  of  this  dociunent.  Two  copies 
of  any  comments  on  issues  other  than 


information  collection  are  to  be 
submitted,  of  this  document  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Listof  Sub)ects 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories,  and 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  600  and  606  be  amended  as 
follows: 

PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

1.  The  authority  citation  for  21  CFR     . 
part  600  continues  to  read  as  follows: 


Autitority:  Sees.  201,  501.  502,  503,  505, 
510.  519.  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C  321, 351, 352, 
353,  355.  360,  360i,  371,  374);  sees.  215,  351, 
352.  353,  361,  2125  of  the  Public  Health 
Service  Act  (42  U.S.C  216,  262,  263,  263a, 
264.  300aa-25). 

2.  Section  600.3  is  amended  by 
adding  new  paragraphs  (hh)  and  (ii)  to 
read  as  follows: 

f  600.3    Definitions. 

(hh)  Error  and  accident  means: 

(1)  An  event  that  represents  a 
deviation  bom  current  good 
manufachuing  practice  (CGMP), 
applicable  standards,  or  established 
specifications  that  may  affect  the  safety, 
purity,  or  potency  of  a  biological 
product,  or  otherwise  cause  the  product 
to  be  in  violation  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  or  the  Public 
Health  Service  Act,  or 

(2)  An  unexpected  or  unforeseeable 
event  that  may  affect  the  safety,  piuity, 
or  potency  of  a  biological  product,  or 
otherwise  cause  the  product  to  be  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  the  Public  Health 
Service  Act. 

(ii)  Made  available  for  distribution 
means  that  the  biological  product  has 
been  determined  to  meet  all  release 
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criteria  and  to  be  suitable  for 
distribution. 

3.  Section  600.14  is  amended  by 
revising  tbe  section  beading  and 
paragrapb  (a)  and  by  adding  new 
paragraph  (c)  to  read  as  follows: 

f  600.14    Reporting  of  errors  and 
accidents. 

(a)  Except  as  provided  in  ()aragraph 
(c)  of  this  section,  the  Director,  Office  of 
Compliance  (HFM-650),  Center  for 
Biologies  Evaluation  and  Research,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448,  shall  be  notified  as  soon  as 
possible  but  not  to  exceed  45  calendar 
days,  of  errors  or  accidents  in  the 
manufacture  of  products  that  may  affect 
the  safety,  purity,  or  potency  of  any 
biological  product  made  available  for 
distribution. 
***** 

(c)  In  lieu  of  the  requirements  of 
paragraph  (a)  of  this  section,  all 
manufacturers  of  blood  and  blood 
components  shall  submit  reports  to  FDA 
in  accordance  with  §606.171  of  this 
chapter. 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

4.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502,  505, 
510.  520,  701,  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331.  351. 

352,  355.  360.  360j.  371.  374):  sees.  215,  351. 

353.  361  of  the  Public  Health  Service  Act  (42 
U.S.C.  216,  262,  263a,  264). 

5.  Section  606.3  is  amended  by 
adding  new  paragraphs  (k)  and  (1)  to 
read  as  follows: 

1606.3    Definitions. 

***** 

(k)  Envr  and  accident  means: 

(1)  An  event  that  represents  a 
deviation  from  current  good 
manufacturing  practice  (CGMP). 
applicable  standards,  or  established 
specifications  that  may  affect  the  safety, 
purity,  or  potency  of  blood  or  blood 
components,  including  source  plasma, 
or  otherwise  cause  the  product  to  be  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  the  Public  Health 
Service  Act,  or 

(2)  An  unexpected  or  unforeseeable 
event  that  may  affect  the  safety,  purity, 
or  potency  of  blood  or  blood 
components,  including  source  plasma, 
or  otherwise  cause  the  product  to  be  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  the  Public  Health 
Service  Act. 

(1)  Made  available  for  distribution 
means  that  the  blood  or  blood 


component,  including  source  plasma, 
has  been  determined  to  meet  all  release 
criteria  and  to  be  suitable  for 
distribution. 

6.  Section  606.171  is  added  to  subpart 
I  to  read  as  follows: 

S  606.171    Error  and  accident  reporting. 
Mood  and  blood  components. 

All  establishments  as  defined  in 
§  607.3(c)  of  this  chapter  shall  notify  the 
Director,  Office  of  Compliance  (HFM- 
600),  Center  for  Biologies  Evaluation 
and  Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  as  soon  as 
possible  but  not  to  exceed  45  calendar 
days,  of  errors  or  accidents  in  the 
manufacture  of  blood  or  blood 
components,  including  source  plasma, 
that  may  affect  the  safety,  purity,  or 
potency  of  any  blood  or  blood 
component  made  available  for 
distribution. 

Dated:  June  25, 1997. 
WiUiam  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  97-25129  Filed  9-22-97;  8:45  ami 

aiLUNO  C006  4iai>-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ME-046-699«b:  A-1-f  RL-5894-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
(General  Conformity  Rule) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Maine 
for  the  purpose  of  implementing 
General  Conformity  (Section 
176(c)(4)(C)  of  the  Clean  Air  Act  (CAA) 
and  its  regulations  40  CFR  part  51, 
.  Subpart  W).  The  Maine  SIP  incorporates 
by  reference  the  criteria  and  procedures 
set  forth  at  40  CFR  part  51,  Subpart  W. 
This  SIP  revision  establishes  and 
requires  federal  actions  to  conform  to  all 
applicable  implementation  plans 
developed  pursuant  to  Section  110  and 
Part  D  of  the  CAA.  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 


response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  tbis  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  October  23,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Cooke,  (617)  565-3508,  at  the 
EPA  Region  I  address  above. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401— 7671q. 

Dated:  September  9,  1997. 
|ohn  P.  DeVillars, 
Regional  Administrator,  Region  I. 
|FR  Doc.  97-25229  Filed  9-22-97;  8:45  am) 
BtLUNO  COOE  aMO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA58-4039;  AD-FRL-5897-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Pennsylvania  Power — 
New  Castle  NOx  RACT  Proposal; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPAh 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  for  a  proposed  rule 
published  on  August  18.  1997  (62  FR 
43959).  In  the  August  18  document, 
EPA  proposed  to  disapprove  the  April 
19,  1995  Pennsylvania  Department  of 
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Environmental  Protection  proposal  for 
nitrogen.oxide  reasonably  available 
control  technology  (NOx  RACT)  for  the 
Pennsylvania  Power — New  Castle  plant 
located  in  Lawrence  County.  At  the 
request  of  Paul,  Hastings,  Janofsky  & 
Walker  LLP,  attorneys  representing 
Pennsylvania  Power — New  Castle  plant, 
EPA  is  extending  the  comment  period 
through  November  18,  1997. 
DATES:  Comments  must  be  received  on 
or  before  November  18,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  and 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  U.S.  EPA  Region  III. 
(215) 566-2180. 

Dated:  Septemt)er  16,  1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  HI. 
[FR  Doc.  97-25224  Filed  9-22-97;  8:45  ami 

BtUJNO  COOE  (MO-M-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Dodiat  No.  NY24-2-172a;  FRL- 
5892-4} 

Approval  and  Promulgation  of  ^   ^ 
Implententation  Plans;  Reasonably  -^ 
Available  Control  Technology  for 
Oxid«s  of  Nitrogenfor  Specific  Sources 
in  the  State  of  New  York 

AGENCY:  Environmental  ProtectioB 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
three  (3)  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
New  York  related  to  development  of- 
reasonably  available  control 
technologies  for  oxides  of  nitrogen  from 
various  sources  in  the  State.  In  the  Final 
Rules  section  of  this  Federal  RegistM', 
EPA  is  approving  the  State's  SIP 
revisions,  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and%ll 
public  conunents  received  will  be 


addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  secondcomment 
period  on  this  rulemaking.  Any  parties 
interested  in  commenting  on  this 
Federal  Register  should  do  so  at  this 
time. 

DATES:  Comments  must  be  received  on 
or  before  October  23, 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  Borsellino,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  Yorit,  New  York  10007- 
1866. 

New  York  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  50  Wolf  Road,  Albany, 
New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella  or  Rick  Ruvo,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York.  New  York  10007-1868.  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  September  2..  1997. 
WiUiam  J.  Muuynski, 
Acting  Regional  Administrator. 
IFR  Doc.  97-25231  Filed  9-22-97;  8:4S  nn) 
BILLMQ  CODE  8660-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86  - 
[FRL-S897-«I 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehiclft 
Engines;  Voluntary  Standards  for 
Light-Outy  Vehicles;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  extending  the 
comment  period  on  the  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  which  takes  comment  on  the 
few  remaining  issues  necessary  to 
finalize  the  regulations  for  the  National 


LEV  program,  and  which  appeared  in 
the  Federal  Register  on  August  22,  1997 
(62  FR  44754).  The  public  comment 
period  was  to  end  on  September  22, 
1997.  The  purpose  of  this  document  is 
to  extend  the  comment  period  an 
additional  7  days  beyond  that,  to  end  on 
September  29,  1997.  This  extension  of 
the  comment  period  is  provided  to 
allow  commenters  additional  time  to 
respond  to  the  SNPRM. 
DATES:  EPA  will  accept  public 
comments  on  the  Supplemental  Notice 
of  Proposed  Rulemaking  until 
September  29,  1997. 
ADDRESSES:  A/Vritten  comments  sBould 
be  submitted  (in  duplicate  if  possible) 
to:  the  EPA,  Air  Docket,  Room  M-1500 
(Mail  Code  6102),  Waterside  Mall,  Attn: 
Docket  A-95-26,  401  M  Street.  SW., 
Washington,  DC  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  Docket  No.  A-95-26.  The 
docket  is  located  at  The  Air  Docket,  401 
M  Street.  SW.,  Washington,  DC  20460, 
and  may  be  viewed  in  room  M-1500 
between  8:00  a.m.  and  5:30  p.m., 
Monday  through  Friday.  The  telephone 
number  is  (202)  260-7548  and  the 
facsimile  number  is  (202)  260-4400.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Simon,  Office  of  Mobile  Soiutres,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460.  . 
Telephone  (202)  260-3623;  Fax  (202) 
260-6011;  e-mail 
simon.karl@epamail.epa.gov. 

Dated:  September  17, 1997. 
Richard  a  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
(FR  Doc.  97-25233  Filed  9-22-97:  8:45  am) 

BIUJNO  COOE  aSOS-M-P 


DEPARTMENT  OF  HEALTH.ANB 
HUMAN  SERVICES      ■ 

Health  Car*  Financing  AdBiinistration 

42  CFROhapter  IV . 

[OMC-02»-N] 

RIN  0938-nAI25 

Medicare  Program;  Solvency 
Standards  for  Provider-Sponsored 
Organizations;  Intent  To  Form 
Negotiated  Rulemaking  Committee 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Intent  to  form  negotiated 
rulemaking  committee  and  notice  of 
meetings. 
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SUMMARY:  The  Balanced  Budget  Act  of 
1997  requires  the  Secretary  to  estabHsh 
a  Negotiated  Rulemaking  Committee 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  Committee's  purpose 
will  be  to  negotiate  the  solvency 
standards  for  provider-sponsored 
organizations  under  part  C  of  the 
Medicare  program.  The  Committee  will 
consist  of  representatives  of  interests 
that  are  likely  to  be  significantly 
affected  by  the  solvency  rule.  The 
Committee  will  be  assisted  by  a  neutral 
facilitator. 

We  request  public  comment  on 
whether — We  have  identified  the  key 
solvency  issues  to  be  negotiated  by  the 
Committee;  We  have  identified  the 
interests  that  will  be  affected  by  key 
issues  listed  below;  The  party  we  are 
proposing  to  ser\'e  as  the  neutral 
facilitator  is  acceptable.  Additionally, 
comments  are  sought  on  several  key 
definitions  related  to  the  negotiated 
rulemaking  and  the  forthcoming 
rulemaking  for  Medicare-fChoice 
organizations. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address  provided  below,  no  later  than  5 
p.  m.  on  October  8, 1997.  Comments  on 
the  definitions  for  the  terms  described 
in  section  VII  of  this  notice  will  be 
accepted  separately  until  October  20, 
1997. 

The  first  meeting  will  be  held  at  9:00 
a.m.  on  October  20,  21,  and  22, 1997. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  PSO 
NOTICE.  P.O.  Box  7517,  Baltimore,  MD 
21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Hiunphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OMC-029-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-C  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW, 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  &om  8:30  a.  m.  to 
5  p.  m.  (Phone:  (202)  690-7890). 

The  October  meeting  will  be  held  at 
the  Sheraton  National  Hotel,  900  South 


Orme  Street,  Arlington,  VA;  (703)  521- 
1900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Miller.  (410)  786-1097,  for 
general  issues  related  to  standards  for 
provider-sponsored  organizations. 
Philip  Doerr,  (410)  786-1059,  for 
technical  issues  related  to  solvency 
standards.  Judy  Ballard.  (202)  690-7419, 
or  Celia  Ford,  (202)  690-8020, 
Conveners. 

SUPPLEMENTARY  INFORMATION: 

I.  Negotiated  Rulemaking  Process 

The  Negotiated  Rulemaking  Act  (Pub. 
L.  101-648,  5  U.S.C.  561-570) 
establishes  a  framework  for  the  conduct 
of  negotiated  rulemaking  and 
encourages  agencies  to  use  negotiated 
rulemaking  to  enhance  the  informal 
rulemaking  process.  Under  the  Act,  the 
head  of  an  agency  must  consider 
whether — 

•  There  is  a  need  for  a  rule; 

•  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who — 

•  Can  adequately  represent  the 
interests  identified;  and 

•  Are  willing  to  negotiate  in  good 
faith  to  reach  a  consensus  on  the 
proposed  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  proposed  rule  within  a  fixed 
period  of  time; 

•  The  negotiated  rulemaking 
procedure  will  not  uiueasonably  delay 
the  notice  of  proposed  rulemaking  and 
the  issuance  of  a  final  rule; 

•  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
Committee;  and 

•  The  agency,  to  the  maximimi  extent 
possible,  consistent  with  the  legal 
obligations  of  the  agency,  will  use  the 
consensus  of  the  Committee  with 
respect  to  the  proposed  rule  as  the  basis 
for  the  rule  proposed  by  the  agency  for 
notice  and  comment. 

Negotiations  are  conducted  by  a 
Committee  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2).  The  Committee  includes 
an  agency  representative  and  is  assisted 
by  a  neutral  facilitator.  The  goal  of  the 
Committee  is  to  reach  consensus  on  the 
language  or  issues  involved  in  a  rule.  If 
consensus  is  reached,  it  is  used  as  the 
basis  of  the  agency's  proposal.  The 
process  does  not  affect  otherwise 
applicable  procedural  requirements  of 
the  FACA.  the  Administrative 
Procedure  Act,  and  other  statutes. 


n.  Subject  and  Scope  of  the  Rule 

A.  Need  for  the  Rule 

The  Balanced  Budget  Act  of  1997, 
Pub.  L.  105-33,  establishes  a  new 
Medicare+Choice  program  under  part  C 
of  title  XVm  of  the  Social  Security  Act 
(the  Act).  Under  this  program,  an 
eligible  individual  may  elect  to  receive 
Medicare  benefits  through  enrollment  in 
a  Medicare-»<Zhoice  plan  that  has  a 
contract  with  us.  which  may  include  a 
health  plan  offered  by  a  provider- 
sponsored  organization  (PSO).  We  may 
contract  only  with  organizations  that  we 
have  certified  as  meeting  program 
requirements. 

A  PSO  is  defined  as  a  public  or 
private  entity — 

•  That  is  established  or  organized, 
emd  operated,  by  a  health  care  pfovider, 
or  group  of  affiliated  health  care 
providers; 

•  That  provides  a  substantial 
proportion  of  the  health  care  items  and 
services  direcUy  through  the  provider  or 
affiliated  group  of  providers;  and 

•  With  respect  to  which  the  affiliated 
providers  share,  directiy  or  indirecUy. 
substantial  financial  risk  for  the 
provision  of  such  items  and  services 
and  have  at  least  a  majority  financial 
interest  in  the  entity  (section  1855(d)  of 
the  Act). 

Generally,  a  Medicare-fChoice 
organization  must  be  "organized  and 
licensed  under  State  law  as  a  risk- 
bearing  entity  eligible  to  offer  health 
insurance  or  health  benefits  coverage  in 
each  State  in  which  it  offers  a 
Medicare-t<]hoice  plan."  (section 
1855(a)(1)  of  die  Act). 

Section  1855(a)(2)  of  the  Act  provides, 
however,  that  the  Secretary  may  waive 
the  licensing  requirement  for  a  PSO  that 
has  filed  a  waiver  application  by 
November  1,  2002,  if  the  Secretary 
determines  that  the  State  failed  to 
complete  action  on  a  licensing 
application  within  90  days,  denied  the 
licensing  application  based  on 
discriminatory  treatment,  or  denied  the 
licensing  application  based  (in  whole  or 
in  pari)  on  the  organization's  failure  to 
meet  applicable  solvency  requirements 
and — 

•  Such  requirements  are  not  the  same 
as  the  solvency  standards  established  by 
negotiated  rulemaking  as  authorized 
under  section  1856(a)  of  the  Act;  or 

•  The  State  conditioned  approval  on 
"documentation  or  information 
requirements  relating  to  solvency  or 
other  material  requirements, 
procedures,  or  standards  relating  to 
solvency  that  are  different  &om  the 
requirements,  procedures,  and 
standards  applied  by  the  Secretary" 
under  section  1855(d)(2)  of  the  Act 


regarding  the  use  of  the  ima 
"substantial  proportion." 

A  waiver  is  effective  only  with  respect 
to  that  State,  only  for  a  nonrenewable 
36-month  period,  supersedes  any  State 
licensing  provision  that  would  prohibit 
the  organization  from  participating  in  a 
Medicare+Choica  contract,  and  is 
conditioned  upon  the  organization's 
compliance  with  State  consumer 
protection  and  quality  standards  as 
provided  for  in  section  1855(a)(2)(E)  and 
(C)  of  the  Act.  PSOs  that  have  a  waiver 
application  approved  must  meet 
program  requirements  including 
standards  for  financial  solvency  and 
capital  adequacy  of  the  organization. 

B.  Modified  Negotiated  Rulemaking 
Committee 

Section  4001  of  the  BBA  mandates  an 
expedited  and  modified  negotiated 
rulemaking  process  for  establishing 
solvency  standards  for  PSOs  under  a 
new  Medicare  Part  C.  The  standards 
must  be  published  as  an  interim  final 
rule,  subject  to  comment,  by  .\pril  1, 
1998.  In  order  to  meet  this  deadline,  the 
BBA  mandated  that  this  notice  be 
published  within  45  days  after 
enactment,  shortened  the  notice's 
comment  period  to  15  days,  and 
shortened  the  time  period  for 
appointment  of  Committee  members  as 
well  as  the  facilitator.  The  Committee  is 
required  to  report  its  proposed 
standards  to  the  Secretary  by  March  1, 
1998.  Further,  the  Committee  is 
required  to  report  to  the  Secretary  by 
January  1, 1998  regarding  its  progress 
and  whether  it  is  likely  to  achieve 
consensus.  U  the  Committee  reports  tliat 
it  has  Called  to  make  significant  progress 
or  that  consensus  is  unlikely  within  the 
assigned  time  frame,  the  Committee  will 
be  terminated  and  publication  of  a  rule 
win  proceed  using  other  rulemaking 
procediues. 

C.  Issues  and  Questions  to  be  Resolved 

The  issues  we  anticipate  include 
fundamental  questions  about  solvency 
standards,  definitions,  threshold 
questions,  overarching  policy  issues, 
and  finally  specific  matters  identified  by 
the  Congress  for  consideration.  We 
invite  public  comment  on  these  and  on 
other  issues,  which  are  believed  to  be  in 
the  scope  of  the  rule. 

•  What  are  solvency  standards?  What 
Is  the  purpose  of  these  standards?  We 
expect  the  Committee  to  address  the 
purpose  and  scope  of  solvency 
standards,  particularly  with  regard  to 
the  operation  of  a  fiscally  sound 
organization  and  needed  protections  in 
the  event  of  insolvency,  including 
financial  viability  at  application  (that  is, 
initial  capitalization)  and  on  an  ongoing 


basis,  as  well  as  liquidity  and  cash  flow. 
These  discussions  may  extend  to 
alternative  models  for  approaching 
solvency  standards,  such  as  focusing  on 
the  nature  of  the  h^th  products  being 
offiered  and  the  actiial  risk  being 
assumed,  in  addition  to  the  nature, 
assets,  or  other  resources  of  the  entity 
providing  the  benefits. 

•  Shomd  solvency  standards  for  PSOs 
be  equivalent  or  substantially  similar  to 
those  for  other  risk-bearing 
organizations?  We  exp>ect  to  discuss  the 
concept,  or  goal,  of  a  "level  playing 
field"  between  PSOs  (which  may  or  may 
not  be  Medicare-only  health  plans)  and 
other  health  plans  that  enroll  members 
from  the  general  population  and. 
possibly.  Medicaid  recipients:  the 
impact  of  the  organizational  structure 
and  natiue  of  PSOs,  and  the 
characteristics  of  their  enrollment,  on 
decreasing  or  Increasing  factors  that 
affect  the  financial  stability  of  risk- 
bearing  health  plans;  and  the  patterns 
and  trends  in  State  solvency 
requirements  that  are  relevant  to 
Medicare-contracting  PSOs. 

•  How  should  the  solvency  rule  take 
into  account  the  delivery  system  assets 
of  the  PSO  and  its  ability  to  provide 
services  directiy  to  enroUees  through 
affiliated  providers?  This  is  a  key  issue, 
and  one  which  the  BBA  directs  the 
Committee  to  consider.  We  expect 
discussion  of  various  PSO  assets,  such 
as  property,  plant,  equipment,  or  other 
non-fiscal  assets;  how  to  value  these 
assets,  giving  consideration  to  market 
forces  that  may  affect  or  cause 
fluctuation  of  value;  the  ability  to 
Increase  services  to  meet  increased 
demand,  and  the  potential,  if  any,  of 
higher  efficiency  of  an  integrated 
network;  the  relevancy  of  Medicare 
enrollment  size  and  potential  use  of 
services  in  comparison  to  PSO  assets 
and  obligations;  and  financial  reserves. 

•  How  should  the  rule  take  into 
account  alternative  means  of  protecting 
against  insolvency?  There  are  a  number 
of  "tools"  or  mechanisms  that  are  used, 
or  have  been  proposed  for  use,  to  assure 
that  a  health  plan  remains  fiscally 
sound  and  to  protect  enroUees  in  the 
event  of  insolvency.  The  statute  lists  the 
following  alternative  means  as  included 
in  factors  to  be  considered:  reinsurance, 
unrestricted  surplus,  letters-of-credit, 
guarantees  (third  party  guarantees), 
organizational  insurance  coverage 
(including  stop-loss  and  insolvency 
insurance),  partnerships  with  other 
licensed  entities,  and  valuation 
attributable  to  the  ability  of  the  PSO  to 
meet  its  service  obligations  through 
direct  delivery  of  care  (discussed 
previously).  Other  mechanisms,  or 
factors,  will  be  discussed  Including  the 


possibility  of  guarantee  associations  and 
state-held  reserves  where  PSOs  are 
state-licensed.  The  Committee  will 
discuss  the  merits  of  these  ^tors,  their 
interrelatedness  and  will  report  to  thr 
Secretary  on  specific  requirements  for 
their  use  in  a  solvency  standard. 

•  How  should  the  rule  take  into 
account  any  standards  established  by 
the  National  Association  of  Insurance 
Commissioners  (NAIC)  for  risk-based 
health  care  delivery  organizations?  This 
is  the  third  area  in  which  the  BBA 
directs  the  Committee  to  work.  The 
National  Association  of  Insurance 
Commissioners  invested  significant  time 
and  resources  to  develop  and  improve 
State  solvency  standards  for  risk-bearing 
health  care  delivery  organizations, 
specifically  focxising  on  what  is  called 
"risk-based  capital  (RBC)."  However, 
given  that  the  RBC  formula  is  in  a 
transitional  phase  between  development 
and  implementation,  its  inclusion  as 
part  of  the  Medicare  PSO  solvency 
standards  requires  careful 
consideration.  We  believe  the 
Committee  should  become 
knowledgeable  about  the  RBC  formula 
and  its  role  relative  to  solvency 
standards.  In  addition,  we  believe  the 
Committee  should  discuss  the 
applicability  of  the  current  National 
Association  of  Insurance 
Commissioners'  RBC  formula  to  PSOs 
with  Medicare-only  eiut)llment  as  well 
as  those  with  enrollments  other  than  the 
Medicare  population.  We  may  ask  the 
Committee  to  advise  us  on  how  to 
proceed  toward  utilizing  a  RBC  formula, 
including  further  developmental  work, 
and  how  to  proceed  with 
implementation  given  voluntary 
adoption  by  States  and  where  PSOs  may 
or  may  not  be  licensed  by  the  State. 

•  What  provisions  are  necessary  to 
prevent  enroUees  from  being  held  liable 
to  any  person  or  entity  for  the 
Medicare-K^oice  organization's  debts 
in  the  event  of  the  PSO's  insolvency? 
There  appears  to  be  agreement  that  the 
provider  contracts  of  Medicare-fChoice 
organizations  should  include 
contractual  language  that  prohibits 
providers  from  billing  enroUees  and 
requires  continuatioa  of  care  through 
the  period  for  which  premiimis  have 
been  paid.  We  anticipate  that  the 
Committee  may  wish  to  discuss  the 
period  of  time  for  which  these 
contractual  agreements  are  in  eCfoct,  as 
well  as  difficulties  in  ensuring  that 
providers  continue  to  provide  services, 
problems  ensuring  that  insolvency 
insurance  is  in  place,  and  the 
difficulties  of  getting  affected  patients 
appropriate  coverage. 

•  What  factors  not  specifically  Usted 
in  the  statute  should  be  considered?  We 
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believe  the  Committee  should  consider 
the  Deed  for  more  stringent  solvency 
standards  if  the  Secretary  exercises  the 
option  to  waive  the  minimum 
enrollment  requirement  and  grants  a 
waiver  to  the  PSO.  We  believe  the 
Committee  should  consider  adopting 
certain  requirements  related  to  the  fiscal 
soundness  for  health  maintenance 
organizations,  especially  those 
requirements  commonly  considered 
good  business  practices,  such  as  having 
insurance  policies  against  losses 
stemming  from  fire,  theft,  and  fraud. 
There  may  be  other  factors,  such  as 
actuarial  opinions  and  cash  reserves, 
that  the  Committee  should  consider.  In 
addition,  on  the  matter  of  cash  reserves, 
we  expect  the  Committee  will  discuss 
how  to  handle  the  cash  reserve 
requirement  with  multi-State  PSOs. 

•  What  reporting  requirements  will 
we  impose?  The  Committee  will  discuss 
the  nature  and  frequency  of  reporting 
requirements.  Currently,  we  require 
Medicare  contracting  health  plans  to 
report  using  the  National  Association  of 
Insurance  Commissioners'  "Orange 
Blank,"  but  some  modification  of  this 
requirement  may  be  necessary  to 
account  for  the  organizational  nature  of 
PSOs  and  differences  between  PSOs  and 
other  Medicare+Choice  plans.  We 
anticipate  that  such  differences  will 
have  to  be  limited  to  ensuj«  efficient  use 
of  State  and  Federal  monitoring 
resources. 

•  How  will  definitions  and  policies 
that  the  Secretary  will  develop  affect  the 
negotiations?  The  statute  contains 
definitions  and  terms  to  be  defined  by 
the  Secretary  that  are  relevant  to  the 
development  of  solvency  standards.  We 
anticipate  that  the  Committee  will  need 
to  have  guidance  on  the  definition  of  the 
terms  "substantial  proportion" 
(including  potential  variations  in  the 
definition  of  this  term),  "substantial 
financial  risk,"  "affiliated  health  care 
providers,"  "providers,"  and 
"partnerships"  as  they  relate  to  the 
financial  stability  of  PSOs.  We  will 
provide  preliminary  definitions  and  use 
of  these  terms.  However,  because  these 
definitions  and  policies  will  be  part  of 

a  separate  regulation  to  be  published  by 
June  1, 1998,  the  information  provided 
to  the  Conunittee  will  not  be  final 
definitions  at  the  time  of  negotiated 
rulemaking. 

D.  Issues  and  (^estions  Not  Open  to 
Negotiation 

With  regard  to  parameters  outside  the 
scope  of  this  rule,  we  will  not  discuss 
or  consider  issues  not  directly  related  to 
PSO  solvency  standards.  Thus,  we  will 
not  discuss  the  PSO  waiver  process,  the 
PSO  application  process,  monitoring. 


compliance  actions,  or  matters  that  will 
be  the  subject  of  the  June  1 ,  1998, 
interim  final  rule.  Further,  issues  such 
as  who  can  qualify  as  a  PSO  or  those 
that  are  definitional  (and  thereby  subject 
of  the  June  1,  1998  interim  final  rule) 
will  be  discussed  only  to  the  extent  that 
solvency  standards  may  be  contingent 
on  establishing  some  parameters. 

m.  Afiected  Interest*  and  Potential 
Participants 

In  addition  to  our  participation  on  the 
committee,  the  Convener  has  proposed 
and  we  agree  to  accept  the  following  as 
negotiation  participants,  some  of  which 
are  coalitions  of  two  or  more  groups: 
American  Association  of  Health  Plans 
American  Association  of  Homes  and 
Services  for  the  Aging/ American 
Health  Care  Association/Home 
Health  Services  and  Staffing 
Asssociation/National  Association 
for  Home  Care 
American  Association  of  Retired 

Persons 
American  Hospital  Association 
American  Medical  Association 
American  Medical  Group  Association 
Blue  Cross/Blue  Shield  Association 
Catholic  Health  Association  /  Premier 
Consortium  on  Citizens  with  Disabilities 
Federation  of  American  Health  Systems 
National  Association  of  Insurance 

Commissioners 
National  Independent  Practice 

Association  (IPA)  Coalition/The 
IPA  Association  of  America 
National  Rural  Health  Association 

Individuals  representing  the  proposed 
organizations  and  health  industry 
sectors  should  have  "real  world" 
experience,  be  respected  in  their 
particular  community,  have  the  ability 
to  engage  in  negotiations  that  lead  to 
consensus,  and  be  able  to  fully  represent 
the  views  of  the  interests  they  represent. 
We  reserve  the  right  to  refuse 
representatives  that  do  not  possess  these 
characteristics.  Given  the  limited  time 
frame  for  the  development  of  this  rule, 
it  is  expected  that  the  negotiations  will 
be  time  consiuning  and  intensive. 
Representatives  must  be  prepared  and 
committed  to  fully  participating  in  the 
negotiations.  The  names  of  the 
Committee  members  will  be  announced 
before  the  first  meeting  and  Committee 
members  will  be  notified.  We  are 
establishing  an  Internet  site  on  our 
Managed  Care  home  page,  which  will 
carry  this  information  as  well  as  other 
meeting  information.  We  invite  public 
comment  on  this  list  of  negotiation 
participants. 

The  intent  in  establishing  the 
negotiating  committee  is  that  all 
interests  are  represented,  not  necessarily 


all  parties.  We  believe  this  proposed  list 
of  participants  represents  all  interests 
associated  with  adoption  of  solvency 
standards  for  provider-sponsored 
organizations.  In  determining  whether  a 
party  had  a  significant  interest  and  was 
represented,  we  considered  groups  who 
have  and  will  continue  to  actively 
represent  the  main  provider  groups  who 
will  form  PSOs,  groups  that  represent 
providers  experience  in  bearing  risk 
and  managed  care,  groups  that  represent 
entities  similar  in  nature  to  PSOs, 
groups  representing  affiliated  providers 
and  the  continuum  bf  care,  beneficiary 
groups,  and  state  regulators.  In  addition, 
we  sought  to  achieve  balance  between 
providers  seeking  to  enter  the  Medicare 
market  and  those  (including  existing 
Medicare  contractors)  who  advocate  for 
strong  solvency  standards.  We  believe  a 
complex  balance  has  been  achieved  due 
to  the  diversity  within  the  groups 
named  or  within  the  health  systems  that 
are  their  members.  Lastly,  while  we  are 
obligated  to  assure  that  all  interests  that 
are  significantly  affected  are  adequately 
represented,  it  is  critical  to  the 
Committee's  success  that  it  be  kept  to  a 
manageable  size.  Committee  size  is  a 
consideration  because  of  the  short  time 
frame  in  which  the  Committee  must 
complete  its  task. 

Groups  or  individuals  who  wish  to 
apply  for  a  seat  on  the  Committee 
should  respond  to  this  notice,  and 
provide  detailed  information  as  to  how 
they  would  be  affected  by  the  solvency 
standards  rule  (rather  than  the  new 
legislation  generally)  and  why  their 
interest  could  not  be  adequately 
represented  by  the  proposed  committee. 

IV.  Schedule  for  the  Negotiations 

The  BBA  requires  that  the  Committee 
submit  its  final  report  to  the  Secretary 
by  March  1, 1998.  The  BBA  further 
directs  that  the  activities  of  the 
Committee  be  terminated  if  the 
Committee  does  not  report,  no  later  than 
January  1,  1998,  that  it  has  made 
significant  progress  and  is  likely  to 
reach  consensus  within  the  time  line 
established  by  the  statute.  The  first 
meeting  is  scheduled  for  October  20.  21. 
and  22, 1997,  at  a  meeting  facility  in  the 
Greater  Washington,  D.C.  area  bc^iiming 
at  9:00  a.m.  on  the  first  day.  The 
purpose  of  this  meeting  will  be  to 
discuss  in  detail  how  the  negotiations 
will  proceed  and  how  the  Committee 
will  function.  The  Committee  will  agree 
to  ground  rules  for  committee  operation, 
will  determine  how  best  to  address  the 
principal  issues,  and,  if  time  permits, 
will  begin  hearing  presentations  and  to 
address  those  issues. 

A  second  meeting  is  scheduled  for 
November  12,  13,  and  14,  1997.  We 
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expect  that  by  this  meeting  the 
Committee  can  complete  action  on  any 
procedural  matters  remaining  from  the 
organizational  meeting  and  either  begin 
or  continue  to  address  the  issues.  The 
third  meeting  is  scheduled  for  December 
3,  4,  and  5, 1997  for  continued 
discussion  of  the  issues.  Three 
subsequent  meetings  will  be  held  in 
January  and  February  of  1998.  Times 
and  locations  of  the  meetings  in  the 
Greater  Washington  DC  area  will  be 
published  in  the  Federal  Register  and 
announced  and  placed  on  our  Internet 
Managed  Care  Home  Page. 

V.  Formation  of  the  Negotiating 
Committee 

A.  Procedure  for  Establishing  an 
Advisory  Committee 

As  a  general  rule,  an  agency  of  the 
Federal  government  is  required  to 
comply  with  the  requirements  of  FACA 
when  it  establishes  or  uses  a  group  that 
includes  non-Federal  members  as  a 
source  of  advice.  Under  FACA,  an 
advisory  committee  begins  negotiations 
only  after  it  is  chartered.  This  process  is 
underway. 

B.  Participants 

The  number  of  participants  in  the 
group  is  estimated  to  be  14  and  should 
not  exceed  16  participants.  A  number 
larger  than  this  could  make  it  difficult 
to  conduct  effective  negotiations.  One 
purpose  of  this  notice  is  to  help 
determine  whether  the  proposed  rule 
would  significantly  affect  interests  not 
adequately  represented  by  the  proposed 
participants.  We  do  not  believe  that 
each  potentially  affected  organization  or 
individual  must  necessarily  have  its 
own  representative.  However,  each 
interest  must  be  adequately  represented. 
Moreover,  we  must  he  satisfied  that  the 
group  as  a  whole  reflects  a  proper 
balance  and  mix  of  interests. 

C.  Requests  for  Representation 

If,  in  response  to  this  notice,  an 
additional  individual  or  representative 
of  an  interest  requests  membership  or 
representation  on  the  Committee,  we 
will  determine,  in  consultation  with  the 
convener,  whether  that  individual  or 
representative  should  be  added  to  the 
Committee.  We  will  make  that  decision 
based  on  whether  the  individual  or 
interest — 

•  Would  be  significantly  affected  by 
the  rule,  and 

•  Is  already  adequately  represented  in 
the  negotiating  group. 

D.  Establishing  the  Committee 

After  reviewing  any  comments  on  this 
notice  and  any  requests  for 


representation,  we  will  take  the  final 
steps  to  form  the  committee  unless  the 
comments  and  other  relevant 
considerations  convince  us  that  such 
action  is  inappropriate  or  our  charter 
request  is  disapproved. 

VI.  Negotiation  Procedures 

If  a  committee  is  formed,  the 
following  procedures  and  guidelines 
will  apply,  unless  they  are  modified  as 
a  result  of  comments  received  on  this 
notice  or  during  the  negotiating  process. 

A.  Facilitator 

We  will  use  a  neutral  facilitator.  The 
facilitator  will  not  be  involved  Mrith  the 
substantive  development  or 
enforcement  of  the  regulation.  The 
facilitator's  role  will  be  to — 

•  Chair  negotiating  sessions; 

■   •  Help  the  negotiation  process  run 
smoothly;  and 

•  Help  participants  define  and  reach 
consensus. 

We  propose  to  use  the  Department's 
Appeals  Board  as  the  facilitator. 

B.  Good  Faith  Negotiations 

ParticiiMnts  must  be  willing  to 
negotiate  in  good  faith  and  be 
authorized  to  do  so.  We  believe  this  may 
best  be  accomplished  by  selection  of 
senior  officials  as  participants.  We 
believe  senior  officials  are  best  suited  to 
represent  the  interests  and  viewpoints 
of  their  organizations.  This  applies  to  us 
as  well,  and  we  are  designating 
Kathleen  Bute,  Deputy  Director  jof  our 
Center  for  Health  Plans  and  Providers  to 
represent  us. 

C.  Administrative  Support 

We  will  supply  logistical, 
administrative,  and  management 
support.  If  it  is  deemed  necessary  and 
appropriate,  we  will  provide  technical 
support  to  the  committee  in  gathering 
and  analyzing  additional  data  or 
information. 

D.  Meetings 

Meetings  will  be  held  in  the 
Baltimore/Washington  area  (or  in 
another  location).  We  will  announce 
committee  meetings  and  agendas  in  the 
Federal  Register.  Unless  announced 
otherwise,  meetings  are  open  to  the 
public. 

E.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  detailed 
procedures  for  committee  meetings  that 
they  consider  most  appropriate. 


F.  Defining  Consensus 

The  goal  of  the  negotiating  process  is 
consensus.  Under  the  Negotiated 
Rulemaking  Act,  consensus  generally 
means  that  each  interest  concurs  in  the 
result  unless  the  term  is  defined 
otherwise  by  the  Committee.  We  expect 
the  participants  to  fashion  their  working 
definition  of  this  term. 

G.  Failure  of  Advisory  Committee  To 
Reach  Consensus 

If  the  Committee  is  unable  to  reach 
consensus,  we  will  proceed  to  develop 
an  interim  final  rule.  Parties  to  the 
negotiating  may  withdraw  at  that  time. 
If  this  happens,  we  and  the  remaining 
Committee  members  will  evaluate 
whether  the  Committee  should 
continue. 

H.  Record  ofhteetings 

In  accordance  with  FACA's 
requirements,  minutes  of  all  committee 
meetings  will  be  kept.  The  minutes  will 
be  placed  in  the  public  rulemaking 
record  and  Internet  site  on  our  Managed 
Care  home  page. 

/.  Other  Information 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget 

Vn.  Special  Solicitation  of  PuUic 
Comment 

Given  the  abbreviated  time  lines  and 
absence  of  proposed  rulemaking  (as 
directed  by  the  BBA)  for  this  negotiated 
rulemaking  and  the  forthcoming  rules 
for  Medicare  Part  C,  we  are  taking  this 
opportunity  to  solicit  views  on  the 
definitions  and  use  of  the  terms  (as 
directed  by  BBA):  substantial 
proportion,  substantial  financial  risk, 
affiliated  provider,  provider  of  health 
services,  partnerships,  organized  and 
licensed  under  State  law  as  a  risk- 
bearing  entity.  Because  this  solicitation 
will  assist  us  in  developing  policy  and 
providing  guidance  to  the  Committee, 
comments  should  be  submitted  no  later 
than  October  20,  1997,  to  the  following 
addresses:  Health  Care  Financing 
Administration,  ATTN:  Ms.  Maureen 
Miller.  Room  S3-21-17.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Final  definitions  of  these  terms  will 
appear  in  the  June  1,  1998  final  rule. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare^Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance) 
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Dated:  September  16.  1997. 

Nancy-Ann  Min  DeParle,  ' 

Deputy  Administrator.  Health  Care  Financing 
A  dtninistmtion . 

Approved:  September  18.  1997. 
Donna  E.  ShaUla, 
Secretary. 
(FR  Doc.  97-25343  Filed  9-19-97;  2:27  pm| 

BIUJNO  CODE  4120-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  387 

(FHWA  Docket  No.  MC-97-1 1] 

mN2125-AE06 

Qualifications  of  Motor  Carriers  To 
Self-Insure  Their  Operations  and  Fees 
To  Support  the  Approval  and 
Compliance  Process 

AGENCY:  Federal  Highway 
Administration  (FHWA). 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 

SUMMARY:  This  action  is  being  taken 
pursuant  to  the  ICC  Tennination  Act  of 
1995  (ICCTA),  which,  among  other 
things,  directs  the  Secretary  of  DOT  to 
adopt  regulations  governing  the 
standards  to  approve  motor  carriers  as 
self- insurers.  The  FHWA  proposes  to 
examine  the  sufficiency  of  the  existing 
requirements  for  self-insurance 
authorizations,  as  well  as  the  need  for 
additional  fees  for  functions  performed 
in  addition  to  the  processing  of  the 
initial  application.  More  specifically, 
the  FHWA  is  considering  the  need  for 
fees  to  cover  costs  associated  with 
processing  multi-carrier  applications 
and  alterations  to  self-insurance 
authorizations,  and  for  a  monitoring  fee 
to  cover  costs  related  to  compliance 
responsibilities.  The  FHWA  also 
requests  public  comment  on  the  merits 
of  continuing  the  self-insurance 
program  and  whether  congressional 
action  should  be  proposed  to  terminate 
the  authorizations. 

DATES:  Comments  must  be  received  on 
or  before  November  24.  1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
97-11.  Room  4232.  HCC-10.  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 


Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Grimm.  Office  of  Motor  Carriers, 
(202)  366-4039  or  Stanley  M. 
Braverman,  Motor  Carrier  Law  Division. 
Office  of  the  Chief  Counsel.  (202)  358- 
7035;  Federal  Highway  Administration. 
400  Virginia  Ave..  SW.  Suite  600, 
Washington.  DC  20024.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t..  Monday 
through  Friday  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  former  Interstate  Commerce 
Commission  (ICC),  in  its  earliest  days  of 
motor  carrier  regulation,  considered 
applications  of  carriers  seeking 
authority  to  self-insure  their  operations. 
The  ICC  took  the  position  that  self- 
insurance  requirements  should  be 
stringent  and  that  carriers  availing 
themselves  of  that  privilege  should 
maintain  adequate  reserves  to  meet 
claims.  Motor  Carrier  Insurance 
Protection  of  the  Public.  1  M.C.C.  45.  58 
(1936). 

The  ICC  set  no  rules  at  that  time 
governing  the  qualiFications  for  self- 
insurers,  but  decided  to  consider  for 
approval  the  application  of  any  carrier 
that  could  establish  its  ability  to  satisfy, 
"its  obligations  for  bodily-injury 
liability,  property-damage  liability,  or 
cargo  liability  without  affecting  the 
stability  or  permanency  of  its  business." 
Id.  at  59.  Motor  carrier  requests  to  self- 
insure  which  were  approved  by  the  ICC 
required  the  execution  of  insurance 
endorsements  which  obligated  the 
insurance  company  to  pay  final 
judgments  regardless  of  any  policy 
defenses  it  may  have  against  the 
insured.  Id.  at  53.  The  self-insurance 
was  based  upon  deductible  levels  in  the 
insurance  policies  which  were 
authorized  by  the  ICC.  Despite  the  size 
of  any  deductible,  the  insurance 
company  remained  liable  to  the  public 
for  the  entire  amount  of  the  policy. 
Although  the  ICC  considered  use  of 
deductibles  to  be  tantamount  to  self- 
insurance,  the  motor  carrier  would  be 
fully  insured  since  the  insurance 
company  remained  liable  for  the  entire 
amount  of  the  policy.  The  self-insurance 
authorization  posed  no  additional  risk 
to  the  public  because  the  insurance 
company  would  be  required  to  pay  a 
judgement,  without  regard  to  the 
deductible,  if  the  carrier  refused  to  pay. 

In  response  to  an  insurance  crisis  in 
the  motor  carrier  industry  in  the  mid 
1980's  which  increased  the  cost  of 
insurance  coverage  to  extraordinary 
levels  and  affected  its  availability,  the 


ICC  began  authorizing  carriers  with 
adequate  financial  resources  to  self- 
insure  all,  or  part  of,  their  required 
liability  coverage  backed  by  adequate 
security  without  the  public  protection 
provided  by  the  traditional  insurance 
company  endorsement.'  Tffe  ICC 
recognized  that  self-insurance  plans  do 
not  necessarily  afford  the  precise  level 
of  protection  that  customary  insurance 
plans  provide  since  insurance  policies 
cover  liability  for  every  accident  within 
the  policy  limits.  Nevertheless,  the  ICC 
began  issuing  self-insurance 
authorizations  subject  to  an  extensive 
series  of  conditions  designed  to  insure 
that  the  public  would  be  protected  from 
uncompensated  losses.  See,  No.  MC- 
128527,  May  Trucking  Company 
(unpublished  decision),  served  April  22. 
1986.  [See  Appendix  to  this  ANPRM.). 
Interim  rules  designed  to  establish 
minimum  criteria  that  motor  passenger 
and  property  carriers  must  meet  to 
qualify  as  self-insurers  were  adopted  by 
the  ICC.  Ex  Parte  No.  MC-178, 
Investigation  into  Motor  Carrier 
Insurance  Rates,  served  April  12, 1986 
(51  FR  15008.  April  22,  1986).  Final 
rules  were  adopted  which  included 
application  guidelines  covering  the 
adequacy  of  the  carrier's  net  worth,  the 
existence  of  a  sound  self-insurance 
program,  a  "satisfactory"  safety  rating, 
and  additional  information  the  ICC 
might  require.  Investigation  into  Motor 
Carrier  Insurance  Rates.  3  I.C.C.  2d  377 
(1987)  (52  FR  3814.  February  6. 1987).2 
The  ICC  expanded  the  list  of  methods 
carriers  can  use  to  demonstrate  sound 
self-insurance  programs  to  include 
irrevocable  letters  of  credit  and 
irrevocable  trust  funds.  Id.  at  388.  In 
reviewing  self-insurance  applications, 
the  ICC  relied  on  its  general  powers  to 
impose  conditions  on  a  case-by-case 
basis  to  insure  that  the  public  was 
adequately  protected.  Id.  at  383.  The 
requirement  of  an  irrevocable  trust  fund 
or  letter  of  credit  in  at  least  the  amount 
of  the  self-insurance  liability  has  been 
imposed  in  virtually  all  self-insurance 
authorizations. 

The  ICCTA.  Pub.  L.  104-88.  109  Stat. 
803.  provides  that  "(Tjhe  Secretary  of 
Transportation  shall  continue  to  enforce 
the  rules  and  regulations  of  the 
Interstate  Commerce  Commission,  as  in 
effect  on  July  1,  1995,  governing  the 
qualifications  for  approval  of  a  motor 
carrier  as  a  self-insurer,  until  such  time 
as  the  Secretary  finds  it  in  the  public 
interest  to  revise  such  rules."  Section 


'  The  minimum  Tinancial  responsibility 
requirements  for  for-hire  carriers,  formerly 
regulatnd  by  the  ICC  and  now  bv  the  FHWA.  are 
contained  in  49  CFR  Part  387 

-These  rules  are  now  codiTied  at  49  CFR  387.309 
Iformer  49  CFR  1043.51. 
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104(h)  amending  49  L.S.C.  31144.  The 
revised  rules  must  provide  for  the 
continuing  ability  of  mptor  carriers  to 
obtain  self-insurance  authorizations, 
and  the  continued  qualiffcation  of  all 
carriers  conducting  self-insured 
operations  pursuant  to  grants  issued  by 
the  ICC  or  the  Secretary.  Id  Section  204 
of  the  ICCTA  provides  that  all 
regulations  previously  issued  by  the  ICC 
continue  in  effect  according  to  their 
terms  until  modified  or  terminated. 

Request  for  Comments 

The  purpose  of  this  ANPRM  is  to 
obtain  comments  from  motor  carriers, 
insurance  companies  and  other 
interested  persons  to  determine  whether 
the  public  is  adequately  protected 
against  uncompensated  losses. 

The  self-insurance  regulations  require 
each  applicant  to  demonstrate  that  it  has 
established  and  will  maintain  an 
insiuance  program  that  will  protect  the 
public  against  all  claims  to  the  same 
extent  as  if  the  carrier  maintained 
commercial  coverage  in  the  prescribed 
amounts.  49  CFR  387.309.  In  support  of 
such  a  program,  the  carrier  may  make 
use  of  irrevocable  letters  of  credit, 
irrevocable  trust  fimds,  reserves,  sinking 
funds,  third  party  financial  guarantees, 
parent  company  or  affiliate  sureties, 
excess  insurance  coverage,  or  other 
similar  arrangements.  Id.  The  FHWA  is 
concerned  with  the  widespread  use  of 
letters  of  credit  to  support  self-insurance, 
programs  and  seeks  public  comment  on 
whether  these  instruments  provide  the 
intended  claims  protection,  especially 
when  a  carrier  has  terminated  its  self- 
insured  operations  and  is  no  longer 
obligated  to  maintain  this  letter  of  credit 
as  security  for  the  claims  which  accrue 
during  the  self-insurance  period. 
Generally,  the  ICC,  as  well  as  the 
FHWA,  has  permitted  carriers  to 
support  their  self-insured  operations 
with  either  an  irrevocable  letter  of  credit 
or  an  irrevocable  trust  fund  in  the 
amount  of  the  self-insurance  liability. 
The  FHWA  requires  that  the  carrier 
maintain  the  trust  fund  until  all 
cognizable  self-insurance  claims  are 
resolved.  No  such  condition  is  attached 
to  the  letter  of  credit  because  of  the 
nature  of  the  iostnunent.  Carriers  can 
terminate  their  self-insured  operations 
by  discontinuing  all  operations,  by 
relinquishing  the  self-insurance 
authorization  and  obtaining  commercial 
coverage,  or  by  violating  a  condition  of 
the  authorization  such  as  losing  the 
required  "satisfactory"  safety  rating.  In 
each  situation,  all  cognizable  self- 
insurance  claims  arising  during  the 
period  of  self-insured  operations  cannot 
be  identiffed  when  the  operations  are 
terminated.  The  trust  fund  condition  is 


designed  to  protect  the  potential 
claimants  when  self-insured  operations 
are  terminated.  See  No.  MC-8535, 
George  Transfer-Application  to  be  a 
Self-Insurer  (unpublished  decision), 
served  September  24,  1986.  (See 
Appendix  to  this  ANPRM.)  The  letter  of 
credit  cannot  provide  this  type  of 
protection  and,  by  its  nature,  is  of 
questionable  value  as  a  back-up 
security. 

Accordingly,  the  FHWA  solicits 
comments  regarding  the  elimination  of 
the  use  of  letters  of  credit  in  support  of 
self-insured  operations  and  the 
requirement,  in  all  cases,  of  the 
maintenance  of  an  irrevocable  trust  fund 
which  must  remain  in  place  and  fully 
funded  until  all  cognizable  self- 
insurance  claims  have  been  resolved. 

The  FHWA  seeks  public  comment  on 
the  need  to  increase  the  amount  of  back- 
up collateral  maintained  in  the  letters  of 
credit  or  trust  funds.  As  a  general  rule, 
these  instniments  are  executed  in  the 
amount  of  the  self-insurance 
authorization,  and  adjustments  to  reflect 
additional  claims  exposure  are  not 
requested.  Should  additional  security  be 
required  as  the  level  of  unpaid  claims 
increases?  Should  the  scope  of  the 
carrier's  operations  be  considered  in 
determining  the  level  of  collateral  or 
back-up  security? 

The  FHWA  also  requests  public 
comment  on  the  sufficiency  of  the 
reporting  requirements  that  self-insiued 
carriers  must  meet  with  respect  to 
bodily  injury  and  property  damage 
(BI&PD)  claims.  Generally,  each  carrier 
must  submit  quarterly  and  yearly  claims 
handling  and  financial  data.  This 
information  forms  the  basis  of  the 
FHWA's  monitoring  and  compliance 
program  which  now  is  designed  to     * 
insure  compliance  with  the  terms  and 
conditions  imposed  by  the  FHWA.  The 
compliance  review,  however,  does  not 
include  a  verification  of  the  carrier's 
claims  reserves,  a  function  that  can  only 
be  performed  by  a  professional  risk 
analyst.  In  the  FHWA's  view,  the 
absence  of  this  information  may  create 
a  potential  risk  for  claimants. 
Accordingly,  the  FHWA  requests 
comments  on  whether  a  self-insured 
carrier  should  be  required  to  submit  a 
yearly  certified  BI&PD  claims  report 
The  report  would  indicate  that  the  , 

yearly  claims  reserves  accurately 
represent  the  best  estimate  of  the 
carrier's  liability.  This  report  could  be 
prepared  by  the  carrier's  excess 
insurance  provider  or  any  organization 
qualified  to  conduct  such  an  analysis. 
Comments  are  also  solicited  on  whether 
the  FHWA  should  impose  such  a 
requirement  on  carriers  that  obtained 


their  authorization  before  the  effective 
date  of  the  ICCTA. 

Section  387.309  of  tide  49,  CFR, 
provides  that  "any  self-insiu«nce 
authority  granted  by  the  Commission 
[now  the  FHWA]  will  automatically 
expire  30  days  after  a  carrier  receives  a 
less  than  satisfactory  rating  bom  DOT!" 
The  FHWA  is  considering  whether  to 
extend  that  period  to  45  days  to  enable 
safety  inspectors  time  to  evaluate  the 
corrective  measures  taken  by  the  carrier 
after  the  less  than  satisbctory  rating  was 
assigned.  This  would  in  no  way  alter  the 
FHWA's  insistence  that  all  self-insured 
carriers  maintain  "satisfactory"  safety 
ratings.  See  No.  MC-1 76440,  Direct 
Transit.  Inc.,  Authorization  to  Self- 
Insure  (unpublished  decision),  served 
February  8, 1996.  [See  Appendix  to  this 
ANPRM.). 

Proposed  New  Fee  Items 

The  FHWA  dedicates  resources  to 
make  certain  that  the  carriers  authorized 
to  conduct  self- insured  operations  are 
complying  with  the  conditions  imposed 
in  their  respective  authorizations.  This 
involves  a  thorough  review  of  claims 
and  financial  data  submitted  generally 
on  a  quarterly  and  yearly  basis.  In  some 
instances,  the  data  must  be  submitted 
on  a  monthly  basis.  Detailed  re{>orts  of 
these  reviews  are  prepared  and 
analyzed.  In  addition,  where  financial 
problems  call  a  carrier's  continuing 
ability  to  self-insure  into  question, 
considerable  time  is  devoted  to 
determining  whether  additional 
safeguards  should  be  imposed  or 
whether  the  authorization  should  be 
terminated.  Any  trends  in  the  carrier's 
exposure  to  BI&PD  claims  must  be 
scrutinized.  Furthermore,  review  and 
analysis  of  the  proposed  certified  claims 
report  would  add  to  the  monitoring 
duties.  None  of  the  costs  of  these  duties 
is  recovered  from  the  current 
application  fees.  Accordingly,  the 
FHWA  is  considering  a  S1900  yearly 
monitoring  fee  on  each  carrier 
conducting  BI&PD  self-insured 
operations  which  represents  only  the 
FHWA's  current  estimate  of  the  salary 
and  overhead  costs  for  agency 
employees  to  monitor  compliance  with 
the  conditions  in  the  self-insurance 
authorizations. 

The  FHWA  solicits  public  comment 
on  the  need  to  recover  costs  associated 
with  performing  additional  processing 
activities  beyond  the  handling  of  a 
single  carrier  application.  Considerable 
resources  of  the  former  ICC  and  the 
FHWA  have  been  expended  in  dealing 
with  multiple  carrier  applications  and 
requests  to  modify  outstanding 
authorizations  by  changing  the  self- 
insurance  coverage,  altering  the  type 
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and  amount  of  the  security  coverage,  or 
adding  a  carrier  to  the  self-insured 
group.  In  many  instances,  these 
modification  requests  require  an 
extensive  reanalysis  of  the  carrier's 
financial  condition  if  additional  self- 
insurance  authorization  is  requested. 
The  financial  analysis  of  carrier  groups 
and  their  parent  corporations  is  often 
complex  and  time-consuming.  Detailed 
examination  of  intercorporate 
transactions  as  well  as  the  asset  quality 
of  intercorporate  receivables  and  debt 
(including  covenants)  must  be 
conducted.  Accordingly,  the  FHWA 
solicits  comments  on  the  need  to  assess 
fees  in  three  categories:  (1)  Request  for 
an  increase  in  coverage,  change  in  the 
letter  of  credit  or  trust  agreement, 
reporting  requirements  or  other 
modifications — ($2,600);  (2)  addition  of 
a  single  carrier  to  an  existing 
authorization — $3,400;  and  (3)  multiple 
carrier  applications  or  modification  of 
applications — ($400  per  carrier).  These 
costs  represent  only  the  salary  and 
overhead  expenses  associated  with  the 
FHWA  employees  who  perform  these 
functions. 

The  FHWA  requests  comments 
concerning  whether  continuing  to 
permit  motor  carriers  to  self-insure  their 
operations  is  in  the  public  interest  or 
whether  congressional  action  should  be 
requested  to  repeal  the  statute  directing 
the  Secretary  to  continue  the  self- 
insurance  program.  In  this  regard  the 
FHWA  proposes  the  following  specific 
questions  for  comments; 

1.  Does  the  self-insurance 
authorization  jeopardize  the  payment  of 
BI&PD  and  cargo  claims  by  allowing 
carriers  to  conduct  operations  with 
insufficient  security  or  collateral  to 
guarantee  payment  of  claims? 

2.  Does  the  ability  of  large  carriers  to 
conduct  self-insured  operations  create 
an  unfair  competitive  advantage  over 
smaller  carriers  which  must  absorb  the 
expense  of  the  Federal  insurance 
requirement? 

3.  Should  the  FHWA  permit  a  motor 
carrier  to  conduct  self-insured 
operations  with  less  security  or 
collateral  than  an  insurance  company 
would  require? 

4.  Do  the  savings  generated  by  self- 
insured  operations  justify  exposing  the 
public  to  the  risk  of  uncompensated 
losses  resulting  from  carrier  bankruptcy 
or  termination  of  operations? 

5.  Is  it  possible  for  the  FHWA  to 
conduct  the  self-insurance  program  in  a 
manner  that  insures  the  potential 
claimants  will  not  be  placed  at  risk? 

6.  Is  the  administration  of  a  self- 
insurance  program  a  proper  role  for  a 
Federal  agency? 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  a 
decision  to  seek  termination  of  the  self- 
insurance  program  would  be  a 
significant  regulatory  action  under 
Executive  Order  12866,  and  under  the 
[XDT's  regulations,  policies  and 
procedures  because  of  the  substantial 
public  interest  anticipated  in  this 
action. 

Currently,  56  carriers  have  been 
authorized  to  self-insure  their 
operations,  9  of  which  have 
authorizations  which  cover  only  cargo 
liability.  The  gross  revenues  generated 
by  carriers  holding  the  BI&PD 
authorizations  range  frt>m  $8,396,000  to 
$1,207,601,000,  or  an  average  of 
$174,345,468.  These  carriers  are 
exposed  to  an  average  claims  balance  of 
$3,412,882.  The  vast  majority  of  these 
carriers  self-insure  at  the  $1,000,000 
level  which  corresponds  to  the  required 
level  of  coverage. 

The  potential  economic  impact  of  this 
rulemaking  is  not  known  at  this  time. 
Therefore,  a  full  regulatory  evaluation 
has  not  yet  been  prepared.  The  FHWA 
Intends  to  use  the  information  collected 
bom  commenters  to  this  docket  to 
evaluate  the  economic  and  other  issues 
attendant  to  this  regulatory  action. 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 
information  on  costs,  the  FHWA  is 
unable  at  this  time  to  evaluate  the 
effects  of  the  potential  regulatory 
changes  on  small  entities.  The  FHWA 
solicits  comments,  information,  and 
data  on  these  potential  impacts. 

Exfcutive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action,  if  promulgated,  would,  in 
all  likelihood,  impact  existing  collection 
of  information  requirements  for  the 


purposes  of  the  Paperwork  Reduction 
Act  of  1995  (49  U.S.C.  3501-3520). 
Because  of  the  potential  changes, 
existing  Office  of  Management  and 
Budget  (OMB)  approvals  may  require 
amendment  or  new  approvals  may  need 
to  be  obtained.  Requiring  an  annual 
BI&PD  claims  report  should  not 
appreciably  add  to  the  existing 
paperwork  burden  because  the  carriers 
are  currently  required  to  submit  the 
claims  information.  However,  a 
certification  requirement  will  likely 
increase  the  costs  associated  with  the 
preparation  of  the  claims  report. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subfects  in  49  CFR  387 

Commercial  motor  vehicles. 
Hazardous  materials  transportation. 
Highways  and  roads.  Insurance,  Motor 
carriers,  Motor  vehicles  safety. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Issued  on:  September  11. 1997. 
Gloria  J.  Jeff. 
Acting  Administrator. 

Appendix 

(The  Appendix  to  this  ANPRM  should 
include  the  full  text  of  the  following  three 
cases:  (1)  No.  MC-128527,  May  Trucking 
Company  (unpublished  decision),  served 
April  22,  1986;  (2)  No.  MC-8535,  George 
Transfer-Application  To  Be  A  Self^Insurer 
(unpublished  decision),  served  September 
24, 1986;  and  (3)  No.  MC-1 76440,  Direct 
Tmnsit,  Inc-.,  Authorization  to  Self-Insure 
(unpublished  decision),  served  February  8, 
19961. 

Interstate  Conunerce  Commission 

[Decision  No.  MC-128527;  Service  Date: 
April  22, 19861 

May  Trucking  Company— Application  To  Be 
a  Self-Insurer 

Decided:  April  16, 1988.    ■ 

Subject  to  certain  conditions,  applicant 
authorized  to  self-insure  l>odily  injiuy  and 
property  damage  liability. 
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Summary  of  Dacisioa 

In  this  decision,  the  Commission  is 
granting  the  application  of  May  Trucking 
(May)  to  self-insure,  under  49  U.S.C.  10927 
and  49  C.F.R.  1043.5(a).  its  bodily  injury  and 
property  damage  liability  subject  to  certain 
conditions.' 

Background 

In  an  application  filed  September  30, 1985, 
May  Trucking  Company  (May)  requested  that 
the  Commission  allow  it  to  act  as  a  self- 
insurer  for  bodily  injury  and  property 
damage  (BI&PD)  claims.  No  protest  were 
filed.  In  a  decision  served  December  9. 1985, 
May's  application  was  denied  by  a  majority 
of  the  Commission.'  without  prejudice  to 
refiling  by  the  earner.  On  December  30, 1985. 
May  filed  a  Petition  to  Reopen,  requesting 
that  the  Commission  vacate  the  prior 
decision  and  approve  the  application  for  self- 
insurance. 

May's  initial  application  and  supplemental 
petition  reveal  that,  as  an  irregular  routa 
common  earner  of  general  commodities,  it 
operates  275  tractors  (175  of  which  are  leased 
from  owner-operators),  and  550  trailers.  It 
specializes  in  the  transportation  of  frozen 
vegetables,  dry  grocery  products,  boxed  meat, 
dairy  products  and  paper  goods  and  hi»ndhw> 
no  highly  hazardous  materials.  Its 
headquarters  facility  and  terminal  is  located 
at  Payette  Idaho.  It  also  has  a  terminal  at 
Salem,  Oregon,  and  one  planned  at  Salt  Lake 
City.  Utah.  The  only  direct  employees  of  May 
are  the  Management  and  Administrative 
personnel.  An  unspecified  number  of. 
company  drivers  are  employees  of  Drivers' 
Emplojrment  Services,  a  wholly-owned 
subsidiary.^  May  is  currently  rated 
"satisfactory"  by  the  Department  of 
Transportation.  Federal  Highway 
Administration.  As  pertinent,  May  presently 
has  a  $3,000  deductible  public  liability 
policy  and  processes  its  own  claims  for 
collision  and  property  damage  liability  under 
$5,000.  In  addition.  United  Sutes  National 
Bank  of  Oregon  (National  Bank)  has 
established  a  $1  million  credit  line  in  the 
name  of  May  which  it  indicates  is  dedicated 
to  fund  liability  claims  brought  against  the 
applicant. 

As  of  December  31. 1984.  May's  financial 
statements  reflect  total  assets  of  $9.0  million, 
including  $5.2  million  in  current  assets,  of 
which  $628,000  was  reported  as  cash  or  cash 
equivalents.  Its  current  Uabilities  amounted 
to  $4.0  milUon  and  its  total  stockholders' 
equity  was  $3.4  million.  (During  1984  it 


■  The  Commission's  grant  of  this  authority  does 
not  release  May  from  its  obligation  to  meet  the 
financial  responsibility  regulations  of  the 
Department  of  Transportation  (EKDT).  In  this  regard, 
we  take  official  notice  of  May's  recent  filing  with 
the  DOT  requesting  a  waiver  of  DOTs  requirements 
to  allow  the  carrier  to  self-insure. 

'  Although  the  prior  decision  is  styled  as  also 
denying  May's  application  to  self-insure  its  cargo 
liability.  May  takes  clear  in  the  PetiUon  to  Reopen 
that  it  does  not  request  such  authority.  May's 
Petition  to  Reopen,  P.  7.  note  3. 

'May's  1984  Annual  Report  filed  with  the 
Commission  fails  to  identify  this  company  as  an 
affiliate.  However,  we  will  require  applicant  to  file 
information  on  any  affiliate  whose  business  is 
supportive  of  the  operations  of  May  trucking. 


retained  aiter-tax  earnings  of  $700,000, 
bringing  its  retained  earnings  balance  to  $3.4 
million).  Its  freight  revenue  in  1984  was 
S32.3  million  out  of  its  $41.2  million 
operating  revenue,  while  its  operating     — 
expenses  amounted  to  $40. 1  milUon.  This 
yielded  $1.0  million  in  operating  earnings 
and  net  earnings  of  $700,000. 

While  not  a  part  of  the  appUcation,  the 
quarterly  financial  report  (QFR)  filed  by  May 
for  the  fourth  quarter  1985,  shows  that  for 
1985.  the  carrier  generated  a  net  operating 
profit  of  $172,000,  down  sharply  from  the 
operating  profit  it  reported  for  the  twelve 
months  of  1984.  The  year  to  year  decline  in 
operating  profit  was  due,  in  part,  to  a 
$501,000  or  50  percent  increase  in  insurance 
expwnse.  The  fourth  quarter  1984  and  fourth 
quarter  1985  insurance  expense  increase  of 
$291 ,000  accounted  for  the  bulk  of  the 
annual  increase  of  $501,000.  May's  reported 
net  income  of  $419,000  for  1985  was 
achieved  largely  on  the  strength  of  a  gain  on 
the  disposition  of  non-operating  assets.  May's 
QFR  report  also  shows  that,  as  of  December 
31, 1985,  it  has  a  balance  of  $8,000  in  its  cash 
account  and  had  total  stockholder  equity  of 
$3.8  million. 

From  September  1980  to  September  1981. 
May  had  excess  insurance  limits  extending  to 
$15  million.  From  1981  to  September.  1984 
the  carrier  had  coverage  to  $25  million,  at 
which  time  it  increased  its  excess  limits  to 
$30  million.  From  1980  through  1985,  May's 
claims  handled  by  insurance  companies 
averaged  $390,000  per  year.  In  only  two  of 
those  years,  1980-1  and  1983-4,  did  claims 
against  it  exceed  $500,000.*  Its  1984-5 
claims  handled  by  the  insurance  company 
amounted  to  $354,000.  The  average  amount, 
in  round  ntunbers,  of  each  claim,  by  year, 
was  1980-1,  $23,000;  1981-2.  $8,000;  1982- 
3.  $10,000;  1983-1.  $16,000;  and  1984-5, 
$7,000.  From  the  number  of  claims  leportad, 
it  appears  that  few  required  a  payout  in 
excess  of  $25,000  and  that  none  required  a 
payment  of  more  than  $50,000.  May  states 
that  none  of  its  claims  for  the  period 
September  1988-September  1985  required 
resort  to  its  "umbrella"  policies  [i.e.  coverage 
exceeding  the  $5(X),000  limit  of  Its  primary 
insurance  during  that  time). 

In  its  original  application.  May  proposed  to 
pay  its  liability  claims  from  the  $1  milUon 
line  of  credit  maintained  with  National  Bank. 
Despite  the  carrier's  favorable  loss  history,  its 
safety  program,  and  its  high  credit  rating, 
May's  {Moposal  was  still  considered 
inadequate  to  protect  the  public  in  certain 
key  respects. 

Specifically,  the  Commission  rejected 
May'4  application  for  the  following  reasons. 
First,  among  other  things,  its  proposed  line 
of  credit  was  revocable  and;  therefore, 
provided  little  protection  for  the  public 
above  May's  ability  to  meet  claims  from 
current  revenues.  Also,  May's  proposal 
included  no  provisions  for  meeting 
obligations  in  the  event  of  catastrophic 
occurrences.  In  the  initial  decision,  the 


Commission  set  forth  some  guidance  for  any 
carrier  seeking  self-insurance  authorization. 
The  Conunission  indicated  that  any  future 
application  by  May  should  include:  a  self- 
retention  feature  related  to  the  carrier's 
recent  claims  experience;  acceptable 
insurance  to  meet  multiple  occurrences 
above  the  self-insured  retention  levels;  sn 
irrevocable  trust  fund  (also  related  to  the 
carrier's  claims  experience),  and  information 
to  allow  the  review  of  the  retention  levels, 
the  carrier's  loss  adjustments,  and  loss 
reserves.  Any  future  application  was  also  to 
provide  for  periodic  submission  of 
statements  of  account,  including  profit  and 
loss  figures.  May's  Petition  to  Reopen 
addresses  those  specific  concerns.  In  the 
Petition  to  Reopen  May's  offers  to  tie  any 
authorization  to  self-insure  to  the  caniar's 
maintenance  of  a  minimiun  net  worth. 
Further,  May  offers  to  convert  the  $1  million 
line  of  credit  into  an  irrevocable  line  of 
credit  We  believe  that  with  May't  suggested 
changes  (and  additional  conditions  that  we 
will  impose)  May's  application  provides 
adequate  protection  to  the  public  and  should 
be  granted. 


«Our  analysis  of  the  figures  provided  by  May 
indicates  that  the  aggregate  claims  against  the 
carrier  never  exceeded  5500,000  in  any  given 
calendar  year.  The  figures  submitted  by  May  are 
iMsed  on  a  non-calendar  year  used  by  tlie  carrier's 
insurance  company. 


Any  decision  to  ^ow  self-insurance  must 
reflect  the  carrier's  ability  to  absoib  both 
knovm  predictable  losses  and  unpredictable 
ones.  Predictability  is  ^eetest  at  the  lower 
claims  levels.  From  our  observations  and 
knowledge  of  the  claims  experience  of  self- 
insiued  carriers  the  greatest  frequency  and 
predictability  of  lasses  for  commercial  auto 
BI&PD  claims  is  in  the  $1-$10.000  nnge. 
May's  recent  claims  experience  fits  widiin 
these  limits.  Each  incremental  step  upward   . 
in  claims  typically  has  progiessively  fewer 
losses.  However,  to  have  the  same  degree  of  " 
coverage  through  self-insiuance  as  traditional 
insurance  at  a  higher  level  of  exposure  to 
loss,  the  size  of  a  motor  carrier's  operation 
must  be  significantly  larger  in  scope.  In  this 
way  we  can  to  assured  that  adequate  assets 
will  be  available  to  pay  claims. 

Self  insurance  is  not  new.  See  40  CFJl. 
1043.5.  However,  most  self-insurants 
programs  previously  approved  by  the 
Commission  provide  that  losses  that  are  not 
predictable  are  transferred  to  profisssienai 
risk  takers  by  way  of  insurance  coverage.  In 
the  past,  motor  carriers  that  waiited  to  self- 
insure  their  BI&PD  liability  negotiated 
deductibles  or  self-retention  levels  in  tMt 
poUcies  of  insurance.  The  level  of  self- 
insurance  retention  depended  upon  the  size 
of  the  operation  and  on  the  carrier's  financial 
strength.  Motor  carriers  handled  the  great 
bulk  of  their  ordinary  claims  at  the  lower 
levels  of  losses  but  insined  against  and 
passed  on  the  unpredictable,  severe  losssato 
the  insurance  industry.  These  motor  carriers 
met  our  security  requirements  by  having 
insurance  companies  attach  an  endorsement- 
to  their  policies  of  insurance  and  by  filing 
oiu'  prescribed  certificate  of  insurance  (so- 
called  "accommodation"  filings)  on  behalf  of 
carriers.  The  endorsement  makes  the 
insurance  companies  liable  to  the  public 
frtim  the  first  dollar  of  liability  to  the 
minimum  limits  set  by  law. 

The  current  iiuurance  crisis  in  the  industry 
has  resulted  in  a  decrease  in  the  availabiUty 
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of  commercial  auto  BI&PD  liability  insurance 
coverage  and  a  precipitous  increase  in 
insurance  costs.  Many  insurance  companies 
have  withdrawn  from  underwriting  motor 
carriers'  insurance,  while  others  have 
curtailed  their  underwriting.  The  severity  of 
the  increased  costs  of  BI&PD  coverage  has 
been  so  unprecedented  that  some  carriers 
have  gone  out  of  business,  either  unwilling 
or  unable  to  increase  freight  rates  or  to  pay 
the  increased  premiums.  Additionally,  it 
appears  that  many  underwriters  also  are 
refusing  to  negotiate  policies  with  higher 
deductibles  or  are  not  providing  significantly 
reduced  premiums  for  policies  with  high 
deductibles.  For  example.  May's  insurance 
premiums  for  primary  BI4PD  coverage 
increased  from  S398,S55  for  the  year  ending 
September,  1985,  to  S2.2  million  for  the  year 
ending  September  1,  1986.  This  increase  in 
premium  expense,  however,  is  not  based  on 
any  increase  in  losses  paid  by  the  insurance 
company.  May's  net  profits  for  1984  were 
only  $700,000.  Thus,  it  is  faced  with  the  real 
possibility  of  not  being  able  to  meet 
extraordinary  insurance  costs.  May's  history 
in  this  crisis  is  similar  to  many  other  motor 
carriers  of  property.  As  such,  it  presents  the 
Commission  with  an  example  of  the  problem 
we  face  in  meeting  our  responsibility  to 
ensure  that  carriers  have  reasonable 
alternatives  available  to  meet  statutory 
security  obligations,  while  not  compromising 
our  duty  to  ensure  the  existence  of  a  safe 
motor  carrier  industry  capable  of  paying  all 
claims  to  the  level  required  by  law.  See  H.R. 
Rep.  No.  96-1069,  96th  Cong.  2d.  Sess.  41 
(1980)  ("The  purpose  of  [section  10927)  is  to 
create  additional  incentives  to  carriers  to 
maintain  and  operate  their  trucks  in  a  safe 
manner  as  well  as  to  assure  that  carriers 
maintain  an  appropriate  level  of  financial 
responsibility"). 

Accordingly,  while  we  must  continue  to 
ensure  that  motor  carriers  have  sufficient 
security  for  the  protection  of  the  public,  we 
will  consider  reasonable  proposals  to  entirely 
self-insure.  Such  an  approach  is  consistent 
with  our  broad  authority  in  section  10927  to 
approve  various  types  of  security — and  our 
obligation  to  (tromote  a  safe,  efficient,  and 
reasonably  priced  transportation  system.  49 
U.S.C  §  10101.  A  carefully  crafted  proposal 
by  a  carrier  to  insure  its  own  losses  appears 
to  be  a  reasonable  method  by  which  we  can 
aid  the  industry  without  jeopardizing  the 
public. 

In  order  for  the  Commission  to  approve  a 
motor  carrier's  application  to  self-insure  its 
BIftPD  liability,  we  must  carefully  weight  the 
qualifications  presented  by  the  applicant 
against  the  protection  to  the  public  available 
in  OUT  prescribed  insurance  and  surety 
programs.  The  prescribed  insurance  and 
surety  programs  give  the  public  protection 
from  the  first  dollar  of  liability  up  to  our 
minimum  requirements  of  $750,000,  $1 
million  or  $5  million  per  occurrence,^ 


depending  on  the  commodity  transported. <> 
There  is,  however,  no  requirement  that  a 
motor  carrier  like  May  obtain  so-called 
"umbrella"  coverage  to  cover  claims 
exceeding  its  primary  coverage.  See  49  C.F.R. 
1043.2(b)(2)  and  parallel  DOT  regulations  at 
49  C.F.R.  387.9. 

In  the  initial  application.  May  offered  to 
establish  a  $1  million  line  of  credit, 
dedicated  to  paying  liability  claims  brought 
against  it.  In  response  to  the  Commission's 
objection  that  the  letter  of  credit,  without 
more,  did  little  to  enhance  the  protection  of 
the  public.  May  has  amended  the  line  of 
credit  in  two  respects.  First,  the  bank  which 
issued  the  line  of  credit  has  made  an 
irrevocable  commitment  to  May  to  maintain 
the  credit  line  until  March  31.  1988.  Second, 
the  bank  has  agreed  with  May  to  notify  the 
Commission  If  the  credit  line  is  drawn  upon. 

It  is  May's  contention  that  these 
amendments  to  the  line  of  credit  significantly 
improve  the  protection  being  offered  to  the 
public.  It  further  claims  that  the  credit  line 
is  now  for  the  full  amount  of  financial 
responsibility  required  by  the  Commission.' 

Moreover.  May  is  willing  to  have  its  self- 
insurance  conditioned  on  maintenance  of  at 
least  $2  million  in  net  worth  (retained 
earnings  and  share-holdera  equity).  The 
applicant  intends  to  look  to  operating 
revenues  as  its  first  source  of  funds  to  pay 
liability  claims.  Its  net  worth,  in  excess  of  the 
S2  million,  will  function  as  its  net  source  of 
funds.  Finally,  the  $1  million  irrevocable  line 
of  credit  will  be  drawn  upon  as  a  last  resort.** 
Thus.  May  has  ensured  that  substantial  sums 
of  money  will  be  availcibie  to  pay  claims. 

We  recognize  that  self-insurance  plans  will 
not  necessarily  afford  the  precise  level  of 
protection  that  customary  insurance  plans 
provide.  In  the  normalsituation,  a  carrier 
that  is  covered  for  $1  million  in  liability  will 
be  protected  up  to  a  million  dollars  for  each 
accident.  With  the  plan  before  us,  however, 
we  are  convinced  that  the  public  will  be 
adequately  protected.  Indeed,  with  the 
conditions  that  we  will  impose.  May's  plan 
should  protect  the  public  in  a  manner  that  is 
functionally  equivalent  to  the  protection 
provided  under  traditional  insurance  plans. 
We  will  require  May  to  have  and  maintain  a 
"satisfactory"  safety  rating  as  determined  by 
the  DOT,  which  is  the  highest  passible  rating. 
We  will  require  the  carrier  to  maintain  a 
minimum  net  worth.  If  its  net  worth  falls 
below  this  level.  May's  self-insurance 
authorization  will  automatically  be 
terminated,  unless  the  carrier  corrects  this 
situation  within  30  days.  The  Commission 
will  also  monitor  the  carrier's  financial 
condition  and  claims  experience  and  revoke 
permission  to  self-insure  should  events  occur 
that  we  believe  could  jeopardize  its  ability  to 
pay  future  claims.  See  49  C.F.R.  1043.9.  We 
believe  that,  subject  to  these  conditions 


*49  C.F.R.  1043.1  and  .2.  The  term  per 
occurrence  means  that  the  protection  of  the 
insurance  company  extends  to  all  vehicles  used  in 
the  interstate  operation  of  the  motor  carrier  for  each 
accident  which  may  occur  during  the  life  of  the 
policy  for  the  prescribed  minimum  limits.  Thus, 
any  approval  to  self-insure  must  ensure  that  the 
carrier  can  absorb  both  predictable  losses  and 
unpredictable  ones. 


"May  advised  that  it  transports  commodities 
requiring  a  minimum  coverage  of  SI  million. 

'This  is  technically  incorrect,  as  the  SI  million 
statutory  requirement  is  per  occurrence  and  it  has 
not  been  established  that  May's  proposal  offers 
Identical  coverage. 

■  May  expects  to  pay  Bl  ti  PD  claims  out  of 
current  earnings  as  it  has  in  the  past,  thereby, 
obviating  the  need  to  replenish  the  funds  available 
under  its  line  of  credit. 


designed  to  ensure  the  maintenance  of  assets 
necessary  to  pay  all  claims  up  to  the  level 
provided  by  law.  May  should  be  permitted  to 
self-insure. 

The  imposition  of  these  conditions  allows 
the  Commission  to  balance  the  needs  of  the 
public  for  a  high  level  of  security  and  the 
need  of  the  public  for  an  efficient,  reasonably 
priced,  and  safe  transportation  system. 
Accordingly,  we  will  approve  the  application 
subject  to  the  following  specific  conditions. 

First,  May  must  submit  to  the  Commission 
carrier  quarterly  and  annual  financial 
statements,  as  they  become  available,  during 
the  time  the  self-insurance,  authorization  is 
in  effect.  The  financial  statements  (income 
statement,  balance  sheet  and  statement  of 
changes  in  financial  position)  must  include 
a  certification  by  an  appropriate  May 
management  official  verifying  the  accuracy  of 
the  information  provided  in  the  statements. 
Financial  disclosure  is  also  required  of 
affiliated  companies  which  provide  support 
services  to  the  operations  of  May  Trucking 
Company.  These  financial  statements  will 
provide  up  to  date  information  on  May's 
financial  condition  and  thus  will  permit  the 
Commission  to  ensure,  among  other  things, 
that  the  net  worth  requirement  is  being 
maintained.  In  this  regard,  we  will  insist  that 
if.  at  any  time,  the  applicant's  net  worth 
balance  falls  below  the  $2  million  minimum, 
this  self-insurance  authorization  will 
automatically  terminate  unless  within  30 
days  from  the  date  of  the  notice.  May  corrects 
the  situation  or  obtains  other  security  for  the 
protection  of  the  public. 

Second.  May  must  file  with  the 
Commission  carrier  quarterly  and  annual 
claims  reports,  within  two  weeks  of  the  close 
of  the  previous  quarter,  during  the  time  the 
self-insurance  authorization  is  in  effect. 
These  claims  reports  should  detail  the 
number,  dollar  amount  and  nature  of  May's 
claims  experience.  May  must  also  provide 
the  Commission  with  a  quarterly  report 
detailing  pending  court  cases  or  other  actions 
which  relate  to  or  arise  from  the  claims 
experience.  As  with  the  financial  statements, 
these  claims  reports  must  be  certified  as  to 
their  accuracy  by  an  appropriate  May 
management  official. 

Third,  the  carrier  must  notify  the 
Commission  immediately  of  any  pending  or 
contingent  liability  claim(s)  which 
individually  exceeds  $50,000  or  collectively 
exceed  $250,000.  If  any  of  these  reports  or 
notices  of  liability  claims  indicate  that  the 
public  is  being  jeopardized  by  May's  foilure 
to  maintain  an  appropriate  level  of  financial 
responsibility.  May's  self-insurance  may  be 
revoked. 

Fourth,  during  the  time  the  self-insurance 
authorization  is  in  effect.  May  must  have 
unrestricted  access  to  the  entire  $1  million 
line  of  credit.  In  addition,  drawdowns  from 
the  SI  million  credit  line  may  only  be  made 
to  satisfy  bodily  injury  and  property  damage 
claims.  The  Commission  must  be  notified 
immediately  of  the  sp>ecific  purpose  and 
amount  of  any  May  drawdown.  Furthermore, 
we  will  require  that  May  provide,  at  the  time 
of  the  notice  of  the  drawdown,  a  plan 
detailing  how  it  proposes  to  respond  to 
further  liability  claims.  Again,  should 
drawdowns  suggest  that  May's  financial 


arrangements  do  not  adequately  protect  the 
public,  we  will  consider  revocation  of  this 
authorization. 

Fifth,  the  Commission  must,  at  all  times,  be 
made  aware  of  the  terms  and  conditions 
under  which  the  line  of  credit  is  being  made 
available.  In  particular,  the  Commission  must 
be  notified  no  later  than  90  days  prior  to  the 
effective  date  of  any  change  in  the  terms  of 
the  line  of  credit  or  its  cancellation. 
Applicant  is  further  required  to  notify  the 
Commission  of  the  renewal  of  the  line  of 
credit  no  later  than  6  months  prior  to  iti 
expiration  date. 

Sixth,  this  application  is  granted  with  the 
express  condition  that  the  information 
required  will  be  timely  filed  with  the 
Commission.  Any  failure  to  timely  file  any  of 
the  information  will  subject  the  carrier  to 
termination  of  its  self-insurance 
authorization. 

Seventh,  we  repeat  that  the  Commission 
retains  the  authority  to  terminate  May's  self- 
insurance  authorization  at  any  time  if,  after 
notice  and  hearing,  it  appears  to  the 
Commission  that  applicant's  financial 
arrangements  fail  to  provide  satisfactory 
protection  for  the  public. 

Eighth,  the  Commission  retains  the  right  to 
require  May  to  submit  any  additional 
information  that  it  deems  necessary. 

Finally,  the  Commission  has  reopened  Ex 
Parte  No.  MC-1 78.  Investigation  Into  McHor 
Carrier  Insurance  Rates.  In  that  proceeding, 
interim  rules  are  adopted  pending 
completion  of  notice  and  comment  on 
proposed  final  rules  respecting  many  of  the 
issues  raised  in  May's  application.  That 
decision  is  being  served  today.  Should  any  of 
the  conditions  required  of  May  be 
inconsistent  with  any  interim  or  final  rules 
adopted  in  Ex  Parte  No.  MC-1 78.  May  will 
be  required  to  conform  its  financial 
arrangements  to  those  rules. 

Energy  and  Environmental  Statement 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human  environment 
or  conservation  of  energy  resources. 

/( IS  ordered:  The  application  is  granted 
subject  to  the  conditions  set  forth  in  this 
decision. 

(1)  Applicant  must  submit  carrier  quarterly 
and  annual  financial  statements  to  the 
Commission.  The  statements  must  include  a 
certification  by  an  appropriate  May  official 
verifying  the  accuracy  of  the  information 
provided.  Disclosure  is  also  required  of 
affiliated  companies  which  provide  support 
services  for  the  operations  of  May  Trucking 
Company: 

(2)  Applicant  must  file  with  the 
Commission  quarterly  claims  reports 
detailing  the  number,  dollar  amount,  and 
nature  of  its  claims  experience  and  quarterly 
reports  detailing  pending  court  cases  which 
relate  to  or  arise  from  the  claims  experience. 
These  reports  must  be  certified  as  to  accuracy 
by  an  appropriate  May  official; 

(3)  Applicant  must  notify  the  Commission 
immediately  of  any  pending  or  contingent 
liability  claim(s)  which  individually  exceeds 
$50,000  or  collectively  exceed  $250,000; 

(4)  Applicant  must  maintain  an  irrevocable 
$1  million  line  of  credit  and  must  submit, 
within  15  days  of  the  service  date  of  this 
decision,  a  copy  of  any  agreement  with  the 


bank  covering  the  credit  line;  and  notify  the 
Commission  immediately  upon  any 
drawdown  on  the  line  of  credit:  also  May 
must  have  unrestricted  access  to  the  entire 
line  of  credit  and  drawdowns  from  the  line 
of  credit  may  only  be  made  to  satisfy  Bi  & 
PD  claims: 

(5)  At  the  time  of  any  notification  of  any 
drawdown  the  applicant  will  also  provide 
the  Commission  with  a  plan  detailing  how  it 
proposes  to  respond  to  further  liability 
claims; 

(6)  The  applicant  must  notify  the 
Conunission  no  later  than  90  days  prior  to 
the  effective  date  of  any  change  or 
cancellation  of  the  line  of  credit  and  must 
notify  the  Commissioner  of  the  renewal  of 
the  line  of  credit  no  later  than  6  months  prior 
to  its  expiration  date; 

(7)  Applicant  must  maintain  a  new  worth 
of  at  least  $2  million  and  must  notify  the 
Commission  at  any  time  that  the  applicant's 
net  worth  falls  below  S2  million.  The 
applicant  will  have  30  days  to  correct  this 
situation  or  face  termination  of  the  authority 
to  self-insure; 

(8)  The  Conunission  retains  the  authority 
to  terminate  May's  self- insurance 
authorization,  at  any  time,  if  it  appears  to  the 
Commission  Ihat  applicant's  financial 
arrangements  fail  to  provide  satisfactory 
protection  for  the  public. 

(9)  This  decision  will  be  effective  30  days 
after  service. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley, 
Commissioner  Lamboley  would  have  granted 
the  application  subject  to  further  clarification 
and  conditions.  Vice  Chairman  Simmons  and 
Commissioner  Andre  commented  with 
separate  expressions. 
James  H.  Bayne, 
Secretary. 

Vice  Chairman  Simmons,  commenting: 
Approval  of  May  Trucking  Company's  self- 
insurance  application  in  today's  decision  is 
grounded  in  a  conclusion  that  the  May 
proposal  contains  adequate  safeguards  for 
protection  of  the  public.  A  necessary 
component  of  those  safeguards  is  meaningful 
Commission  monitoring  of  May's  self- 
insurance  program.  At  this  time.  I  believe  the 
commission  possesses  sufficient  resources  to 
carry  out  this  oversight  function.  Depending 
on  the  number  of  other  self-insurance 
applications  filed  and  granted,  however, 
current  resources  may  not  be  adequate  to 
maintain  an  appropriate  level  of  oversight.  If 
this  situation  arises.  I  will  not  hesitate  to  seek 
additional  resources  from  Congress. 
Commissioner  Andre,  commenting: 
I  am  hopeful  that  we  will  be  able  to  reduce 
the  burden  both  on  self-insurers  and  on  this 
agency  as  we  further  develop  these  self- 
insurance  procedures.  It  seems  essential  that 
the  procedures  be  as  simple  as  is  consistent 
with  maintaining  protection  for  the  public. 
However,  I  do  not  think  it  desirable  to  delay 
approval  of  this  application  any  further. 


Interrtate  Cownmrce  ComiiwioB 

(Docket  No.  MC-8535;  Service  Date: 
September  24. 1986.) 

George  Transfer,  Inc. — Application  To  B«  • 
Self-Insurer 

Decided:  September  18, 1986. 

Subject  to  certain  conditions,  applicant 
authorized  to  self-insure  bodily  injury  and 
property  damage  and  cargo  liability. 

Sununary  of  Decision 

In  this  decision,  the  Commission  is 
granting  the  application  of  George  Transfer. 
Inc.,  (hereinafter  "George  Transfer"  or 
"Applicant")  to  self-insure  its  automobile 
BI&PD  liability  for  $1 ,000,000  and  iU  cai^go 
liability  under  49  U.S.C.  10927  and  49  CF.R. 
1043. S(a),  subject  to  certain  conditions. 

Background 

George  Transfisr  holds  irregular  route 
common  and  contract  motor  carrier  authority 
from  this  Commission  to  transport  general 
commodities  throughout  points  in  die  United 
States.  Approximately  90  percent  of  its 
traffic,  however,  involves  the  transportation 
of  fabricated  and  processed  metals  and  metal 
products.  The  applicant  operated  over  1,200 
equipment  units  out  of  29  terminals 
generating  $34,000,000  of  operating  revenue 
in  1985.  It  uses  owner-operators  extensively 
in  its  motor  carrier  operations.  Normally, 
they  supply  the  power  tractors,  and  the 
carrier  supplies  the  trailers.  The  carrier's 
corporate  headquarters  is  located  at  Parkton, 
Maryland.  The  applicant  is  not  owned  or 
controlled  by  any  other  corporation.  It  has 
two  small  subsidiaries,  neither  of  which 
holds  authority  &t>m  this  Conunission.' 

In  support  of  its  application,  the  carrier  has 
submitted  detailed  financial  statements 
prepared  as  of  December  31. 1985.  As  of  that 
date  the  carrier's  balance  sheet  shows  total 
assets  of  Si  2.310.290  and  liabilities  of 
$6,813,000.  Current  assets  exceed  currant 
liabilities  by  $3,283,588.  The  carrier  had  a 
net  worth  of  $5,497,779  as  of  that  date. 
George  Transfer  generated  total  operating 
revenues  of  $34,776,494  in  the  calendar  year 
ending  December  31, 1985.  Its  net  operating 
revenue  was  $761,168.  It  reported  ordinary 
income  before  income  tax  of  $509,649  and 
net  income  after  taxes  of  $290,549.  The 
operations  of  George  Transfer  were  profitable 
in  1983  and  1984  as  well  as  1985. 

Applicant  states  that  it  is  safety  conscioiu 
and  expends  considerable  time  and  resources 
in  developing  safety  awareness.  The 
applicant's  Safety  Department  is  headed  by  a 
Safety  Manager,  who  reports  to  its  Director  of 
Operatigps.  This  department  is  responsible 
for  the  overall  safiety  program  of  the  carrier. 
The  program  calls  for  a  multifaceted 
approach  to  safety.  Monthly  safety  meetings 
of  drivers  are  held  at  each  of  the  carriers'  29 
terminals.  Spot-check  inspections  of  vehicles 
and  of  drivers'  hours-of-service  logs  are 
required.  Vehicles  are  required  to  be 
inspected  every  30  days.  Safe  driving  > 

incentive  awards  are  given  to  drivers  with 


*  The  two  subsidiaries  are  George  International 
Warehouse,  Inc..  which  provides  a  warehousing 
service,  and  Mardan  Bros.  Inc.  which  leasee  motor 
vehicles. 
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peifsct  driving  records.  Drivers  are  given 
intensive  training  in  company  and 
Department  of  Transportation  safety 
requirements.  New  driver  applicants  are 
thoroughly  screened  by  the  carrier  before 
they  are  hired.  A  complete  background 
investigation  is  a  part  of  this  screening 
process,  including  contacts  with  past 
employers,  refierence  checks,  and  verification 
of  safe  driving  records.  Applicant  has  a  safety 
ratittg  of  "satisfactory"  from  the  Department 
of  Transportation.  (Exhibit  F  to  the 
application) 

George  Transfer  has  handled  its  own 
BI&PD  and  cargo  liability  claims  in  the  past 
under  self-retention  insurance  programs.  If 
this  application  is  granted,  it  plans  to 
continue  the  same  program.  The  only 
difierence  will  be  that  an  insurance  company 
will  not  certify  primary  coverage  with  the 
Commission  from  the  first  dollar  of  liability.^ 
Under  the  carrier's  claims  program,  all  claims 
are  handled  exf>editiously.  Claims  reserves 
are  established  within  ten  days  of  reported 
accidents.  Any  claim  with  a  possible  liability 
exceeding  $50,000  is  reviewed  monthly  by  its 
corporate  attorney.  The  applicant  is  ready  to 
supply  the  Commission  with  any  reports 
detailing  its  financial  condition  and  claims 
experience  as  a  condition  to  the  grant  of  self- 
insurance  authority.  The  applicant  offers  to 
maintain  a  minimum  net  worth  of  S2  million 
dollars  in  order  to  ensure  that  funds  will  be 


available  to  pay  liability  claims.  It  also 
proposes,  as^an  additional  safeguard  to  the 
public,  to  establish  trust  funds  for  the 
payment  of  BI&PD  and  cargo  liability  claims. 
The  BI&PD  liability  trust  will  be  funded  in 
the  amount  of  Si, 000.000;  and  the  cargo  fund 
will  be  funded  in  the  amount  of  $250,000. 
Each  fund  will  be  irrevocable  and  used 
exclusively  for  the  payment  of  designated 
claims  liability.  The  trust  funds  may  only  be 
drawn  upon  when  the  carrier  certifies  to  the 
trustee  that  it  does  not  have  sufficient 
operating  funds  to  satisfy  its  Bl&PD  or  cargo 
liability.  If  drawn  upon,  George  Transfer  will 
replenish  the  trust  hinds  to  the  required 
minimum  amounts  within  30  days — 
$1,000,000  for  BI&PD  or  $250,000  for  cargo. 

Applicant  believes  that  a  grant  of  self- 
insurance  authority  for  its  BI&PD  and  cargo 
liabilify  is  essential  to  its  abilify  to  continue 
profitable  operations  in  the  face  of  the 
mrrent  insurance  crisis.  Its  insurance 
premiums  for  the  present  policy  year,  from 
May  1986  to  May  1987.  total  $832,000.  This 
represents  more  than  a  400  percent  increase 
over  the  previous  |x>licy  year  premiums  of 
$201,000.  This  latter  premium  figure 
provided  excess  BI&PU  and  cargo  liabilify 
coverage  to  $10,000,000.  The  current  cost  of 
$832,000  provides  excess  coverage  only  to 
$1,000,000.  By  the  terms  of  the  policy,  the 
motor  carrier  is  not  permitted  to  handle  third 
parfy  liabilify  claims,  even  though  it  has  had 


eight  years  experience  in  this  activify.  It  must 
absorb  such  losses  up  to  its  deductible 
amount  and  pay  the  insurance  company  a  fee 
of  15  percent  of  the  loss  for  handling  the 
claim.  The  deductibles  in  the  current  policy 
are  $250,000  per  occurrence  for  BI&PD  and 
$150,000  per  occurrence  for  cargo.  The 
applicant  stresses  that  these  increases  in 
premiums  and  reductions  in  coverage  have 
been  made  despite  the  fact  that  the  carrier 
has  paid  all  of  its  BI&PD  and  cargo  claims 
over  the  past  five  years.  Stated  another  way, 
the  insurers  of  George  Transfer  have  ftaid  no 
claim  under  their  excess  f>olicies  because  all 
losses  feel  within  the  motor  carrier's  self- 
retention  level. 

The  applicant  conducted  an  exhaustive 
search  for  renewal  coverage  before  accepting 
the  terms  of  its  present  insurance  company. 
Ten  insurance  companies  simply  made  no 
response  to  the  carrier.  Several  would  not 
consider  primary  coverage.  One  offered 
coverage  up  to  $1,000,000  at  an  annual 
premium  of  $2,500,000.  Another  offered  the 
same  coverage  but  at  a  premium  of 
$3,000,000.  Several  others  told  the  carrier 
that  they  simply  refused  to  consider 
underwriting  any  motor  carrier  risk.  The 
carrier  estimates  that  it  will  save  $900,000  a 
year  in  costs  if  is  permitted  to  self-insure. 

The  following  tables  provide  details  as  to 
the  loss  experience  of  George  Transfer  over 
the  past  five  years: 


Table  I.— Automobile  Bodily  Injury  and  Property  Damage  Liability 


PoJtcy  year 

Average 

datm 

amount 

Number  of 
claims 

Total  claim 
expense 

1981-1982 „ 

$4,971 
2.420 
3.879 
8.219 
3.050 

110 
96 
105 
120 
105 

$546  828 

1982-1983 _..   ....   „.    

1983-1984 „.     ._ 

232.274 
407.274 
986.333 
321.181 

1 984-1 985 

1985-1986 

5  year  average _ „ 

4.510 

107 

498.778 

Table  II.— Cargo  Uabiuty 


Policy  year 


Average 

claim 

amount 


Number  of 
claims 


Total  claim 
expense 


1981-1982  .. 
1982-1983  .. 
1983-1984  .. 
1984-1985.. 
1985-1986  .. 


"•••"^-"•V** 


5  year  average 


$3,045 
1,880 
1.621 
6.283 
4.658 


3.497 


64 
47 
60 
42 
38 


50 


$194,939 

88,395 

97,245 

263.903 

177,015 


164.300 


DiscnMion 

George  Transfer,  we  believe,  has  presented 
a  strong  case  for  authority  to  self-insure  its 
BI&PD  and  cargo  liabilify.  It  has  more  than 
adequate  financial  qualifications.  The 
company  has  strong  cash  and  working  capital 


'The  deductible  or  setf-retention  level  is  a 
binding  condition  lietween  the  insurance  company 
and  its  motor  carrier  insured,  not  the  public.  "The 
Commission's  prescribed  Bl&PD  and  caigo 


positions.  A  positive  working  capital  position 
is  important  as  it  indicates  that  the  carrier 
can  meet  its  current  obligations  from  its 
current  assets.  Furthermore,  its  debt  to  debt 
plus  equity  ratio  is  favorable.  In  addition,  it 
has  handled  its  own  BI&PD  and  cargo 
liability  claims  for  a  number  of  years  and  is 


insurance  forms  override  the  policy  terms  and 
conditions  and  give  the  public  protection  from  the 
first  doUar  of  liability  up  to  the  required  minimum 
limits.  In  the  case  of  Geofge  Transfer,  the 


capable  of  doing  so  in  the  future  under  a 
Commission  approved  self-insurance 
program.  It  also  has  an  active  and  successful 
safety  program,  which  it  intends  to  maintain. 

In  our  prior  decisions,  we  have  taken  a 
conservative  approach  to  the  question  of 
permitting  motor  carriers  to  self-insure  their 


commodities  it  transports  requires  the  carrier  (o 
maintain  a  minimum  BI&PD  limit  of  Si. 000.000  per 
occurrence  and  a  cargo  limit  of  SS.OOO  per  vehicle. 
S10.000  aggregate  per  occurrence.  49  C.F.R.  1043.2. 
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BI&PD  and  cargo  liabilify.^  We  are  charge  by 
the  act  to  provide  adequate  security  for  the 
protection  of  the  public.  See  49  U.S.C.  10927. 
Because  of  this,  the  Commission  has  been, 
and  will  continue  to  be,  very  selective  in 
approving  carriers  to  exercise  this  privilege. 

As  we  sUted  in  MC-128527,  May  Trucking 
Company,  supra,  "(A)  carefully  crafted 
proposal  by  a  carrier  to  self-insure  its  own 
losses  appears  to  be  a  reasonable  method  by 
which  we  can  aid  the  industry  without 
jeopardizing  the  public."  We  believe  that  the 
application  by  George  Transfer  meets  these 
criteria.  We  will  approve  this  application 
subject  to  certain  conditions  necessary  to 
ensure  that  there  is  adequate  protection  for 
the  public. 

In  our  view,  the  minimum  net  worth 
requirement  and  the  trust  funds  offered  by 
applicant  are  such  as  will  provide  the  fype 
of  protection  we  seek  for  the  public.  The<Iiet 
worth  requirement  will  ensure  protection 
against  unpredicUble  claims.  Moreover,  the 
trust  fund  is  an  easily  understood  and  easily 
monitored  financial  arrangement  for 
establishing  a  means  to  compensate  the 
public  in  the  case  of  any  accident.  However, 
in  order  to  ensure  the  protection  of  the  public 
to  the  greatest  extent  possible  we  will  require 
some  modifications  in  the  terms  and 
language  of  the  trust  agreements.  An 
explanation  of  these  modifications  and  our 
rationale  for  these  changes  follows. 

The  trustees  appointed  by  George  Transfiar, 
Inc.  are  Joseph  Kiel  and  T.  Bernard  Williams. 
Mr.  Kiel  is  apparently  George  Transfer's 
house  counsel  with  the  responsibilify  for 
reviewing  personal  injury  and  properfy 
damage  claims.  However.  Mr.  Williams  is  not 
further  identified.  Although  we  have  no 
reason  to  believe  the  trustees  are  not  legally 
competent,  we  believe  that  they  should  be 
further  identified  to  the  extent  of  describing 
their  relationship  to  the  applicant  and  their 
business  addresses  so  the  Commission  will 
know  who  will  have  legal  title  to  the  trust 
money  and  how  they  may  be  contacted. 

Similarly,  we  believe  that  the  beneficiaries 
of  the  trusts  should  be  more  clearly 
designated.  The  reason  for  this  designation  is 
to  prevent  claims  on  the  trust  funds  from 
creditors  other  than  persoiu  who  have  BI&PD 
and  cargo  claims. 

Generally,  creditors  of  a  beneficiary  who 
has  an  interest  in  a  trust  can  subject  the 
beneficiary's  interest  in  the  trust  to 
satisfaction  of  a  debt.  The  purpose  of  the 
trust  fund  created  here  is  the  payent  of 
BI&PD  claims.  As  estahJished,  the  trustee  will 
transfer  funds  to  George's  Transfer  when 
applicant  certifies  its  inability  to  pay  the 
involved  claims.  George's  Transfer  will 
presumably  pay  the  claims  with  the  trust 
funds.  The  arrangement  may  present  a 
invblem.  The  settlor's  (George's  Transfer) 
continuing  involvement  could  complicate  a 
determination  as  to  who  is  the  intended 
beneficiary  of  the  trust.  Additionally,  it 
creates  a  potential  for  ibuse  because  George's 
Transfer  will  actually  have  possession  of  the 
funds.  Applicant's  possession  of  the  funds 


'  Ex  Parte  No.  MC-5.  Motor  Carrier  Insurance  for 
the  Protecting  of  the  Public,  1  MCC  45,  58  (1936); 
MC-12e527.  May  Trucking  Company— Application 
to  be  a  Self-Insurer  (not  printed):  and  Ex  Parte  No. 
MC-t  78.  Investigation  Into  Motor  Carrier  Insurance. 


subjects  them  to  potential  attached  by  George 
Transfer's  other  creditors  because  of  the 
applicant's  continuing  interest. 

To  avoid  any  potential  misconstruction 
and- abuse  we  will  require  the  applicant  to 
revise  the  agreements  to  identify  explicitly 
BI&PD  and  cargo  claimants  as  the  intended 
beneficiaries.  Specifically,  the  class  of 
beneficiaries  under  the  cargo  trust  agreement 
should  be  more  clearly  defined,  in  paragraph 
3  of  the  cargo  trust  agreement,  "to  retire 
claims  of  persons  or  corporations  for  loss  and 
damage  to  cargo  arising  as  a  result  of 
transportation  provided  by  George's 
Transfer."  Further,  both  the  cargo  trust  and 
liabilify  trust  agreements  should  be  revised  to 
provide  that  payment  will  be  made  to  such 
claimants  directly  rather  than  to  George's 
Transfer.  This  should  be  accomplished  by 
modifying  the  liabilify  trust  agreement 
(paragraph  3.  line  10)  and  the  cargo  trust 
agreement  (paragraph  3,  lines  7-8)  deleting. 
"Grantor  ftmds  to  meet  such  obligations"  and 
inserting,  "claimants  identified  by  the 
Grantor  sufficient  funds  to  meet  such 
obligation." 

Moreover,  in  order  to  insure  that  the  trust 
agreements  will  not  be  subject  to  attachment 
by  George  Transfer's  creditors  in  any 
bankruptcy  proceeding  we  will  require  the 
agreements  be  further  modified  (paragraph  3, 
line  10  in  the  liabilify  trust  agreement  and 
paragraph  3.  line  8  in  the  cargo  trust 
agreement)  in  the  following  marmen  After 
"obligations"  insert:  "The  payment  of  those 
hinds  to  claimants  is  solely  and  exclusively 
for  settlement  of  outstanding  claims.  Those 
claims  shall  be  paid  from  the  trust  fund 
irrespective  of  the  financial  responsibilify  or 
lack  thereof  or  insolvency  or  bankruptcy  of 
the  Grantor". 

Finally,  we  address  the  issue  of  revocation. 
Each  trust  is  irrevocable  "so  long  as  the 
Grantor  continues  to  insure  itself."  However, 
this  construction  of  the  trust  could  present  a 
problem.  For  example,  if  applicant  ceased  to 
perform  operations  it  might  no  longer  be 
insuring  itself  and  the  trust  fund  would  be 
dissolved,  yet  there  might  be  claims 
outstanding  against  it  which  it  would  not  be 
able  to  pay.  In  order  to  ensure  that  trust  fund 
assets  will  be  applied  to  these  outstanding 
claims,  we  require  the  following  language 
added  alter  the  first  sentence  in  paragraph  9 
of  both  agreements:  "Notwithstanding  the 
preceding  sentence,  this  trust  shall  not  be 
revoked  until  all  legally  cognizable  claims 
arising  prior  to  the  date  Grantor  ceases  to 
insure  itself  have  been  settled.  The  purpose 
of  this  provision  is  to  insure  that  these  funds 
are  available  to  reimburse  claimants  who 
present  their  claims  within  the  time 
allowable  by  the  applicable  statute  of 
limitations  before  residual  funds,  if  any.  may 
be  returned  to  the  Grantor  upon  termination 
of  thetr\i8t." 

Subject  to  these  modifications,  we  will 
accept  the  applicant's  offer  to  establish  a 
trust  fund  in  the  amount  of  $1,000,000.  We 
emphasize  the  fact  that  this  trust  fiand  will 
be  utilized  only  for  payment  for  liabilify 
claims.  Further,  we  will  require  that 
applicant  keep  the  Commission  informed 
about  the  trust,  its  maintenance  and 
operation,  at  all  times.  Finally,  the  trust  fund 
will  be  replenished  to  the  required  minimnin 
amount  after  each  drawdown. 


Applicant  seeks  authorify  to  self-insure  its 
cargo  liabilify  as  well  as  its  BI&PD  liabilify. 
Our  insurance  rules  provide  for  this  fype  of 
self-insurance.  49  C.F.R.  1043.5.  The 
standard  for  granting  an  application  for  self- 
insurance  for  cargo  liabilify  is  the  same  as 
that  for  BI&PD  liability.  Namely,  that  the 
carrier  "will  furnish  a  true  and  accurate 
statement  of  its  financial  condition  and  other 
evidence  which  will  establish  to  the 
satisfaction  of  the  Commission  the  abilify  of 
such  carrier  to  satisfy  its  obligation  for  *  *  • 
cargo  liabilify  without  affecting  the  stabilify 
or  permanency  of  the  business  of  such  motor 
carrier." 

As  demonstrated  above,  applicant  has  the 
abilify  to  self-insure  its  cargo  liability  claims 
as  well  as  its  BI&PD  claims.  The  present 
minimum  securify  requirements  for  cargo  is 
$5,000  or  $10,000  for  aggregate  losses.  47 
C.F.R.  1043.2(c).  George  Transfer's  current 
self-insurance  retention  program  has  required 
it  to  pay  all  claims  under  $250,000  for  the 
last  five  years.  The  claims  chart  reproduced 
above  also  shows  that  there  have  been  no 
claims  in  excess  of  that  amount  during  that 
period.  In  fact,  in  the  last  five  years,  George 
Transfer  has  not  had  a  cargo  claim  exceed 
$40,000.  Thus,  in  realify  George  Transfer  haa 
been  self-insured  for  its  cargo  liability  for 
several  years.  In  granting  its  application  for 
self-insurance  with  respect  to  cargo  liabilify. 
we  ate  doing  nothing  more  than  allowing  the 
carrier  to  continue  its  present  practice,  albeit 
without  an  insurance  company  intermediary 
between  the  public  and  the  applicant.  The 
record  before  use  shows  that  George  Transfer 
has  the  qualifications  necessary  to  self-insure 
its  cargo  liability,  and  we  approve  its 
application  subject  to  the  conditions  set  forth 
below. 

As  in  the  caae  of  Hs  BI&PD  liability, 
applicant  has  offered  to  establish  a  separate 
trust  ftind  of  $250,000  for  the  sole  purpose 
of  the  payment  of  claims  attribuuble  to  cargo 
loss  or  damage.  This  trust  fund  will  be 
utilized  in  the  event  that  George  Transfer  is 
imable  to  pay  claims  from  operating 
revenues.  Notably,  the  amount  of  this  fund 
will  equal  the  present  coverage  of  George 
Transfer's  existing  poUcy.  We  will  accept  the 
applicant's  offer  to  establish  a  trust  fund  for 
the  pa3rment  of  cargo  claims  subject  to  the 
conditions  set  forth  above  in  the  discussion 
of  the  liabilify  trust  fund. 

Findings 

Given  the  carrier's  financial  position,  its 
claims  history  and  experience  and  its  safefy 
record  we  find  that  the  esUblishment  of  these 
trust  funds  with  the  conditions  discussed 
above  will  provide  protection  for  the  public. 
Therefore,  we  accept  George  Transfer's  offer 
to  establish  these  trust  funds.  We  emphasize 
that  these  funds  will  be  utilized  only  for 
payment  of  BI&PD  and  cargo  liability  claims. 
Further,  we  will  require  that  applicant  keep 
the  Commission  informed  about  the  trusts, 
and  their  maintenance  and  operation,  at  all 
times.  Finally,  the  trust  funds  will  be 
replenished  to  the  required  minimum 
amount  after  each  drawdown.  In  addition,  we 
will  impose  the  following  conditions  on  this 
grant  of  self-insurance  authority. 

Applicant  must  submit  to  the  Commission 
a  carrier  quarterly  and  aiutual  financial 
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statements,  as  they  become  available,  during 
the  time  the  self-insurance  authorization  is  in 
effect.  The  financial  statements  (income 
statement,  balance  sheet  and  statement  of 
changes  in  Rnancial  position)  must  include 
a  certification  by  an  appropriate  management 
official  verifying  the  accuracy  of  the 
information  provided  in  the  statements. 
These  financial  statements  will  provide  up  to 
date  information  on  the  carrier's  financial 
condition. 

Further,  applicant  must  file  with  the 
Commission  carrier  quarterly  and  annual 
claims  reports,  within  two  weeks  of  the  close 
of  the  previous  quarter,  during  the  time  the 
self-insurance  authorization  is  in  effect. 
These  claims  reports  should  detail  the 
number,  dollar  amount  and  nature  of  George 
Transfer's  claims  experience.  As  with  the 
financial  statemenu.  these  claims  reports 
must  be  certified  as  to  their  accuracy  by  an 
appropriate  management  official. 

Additionally,  the  carrier  must  notify  the 
Commission  immediately  of  any  pending  or 
contingent  liability  claim(s)  which 
individually  exceeds  $50,000  or  collectively 
exceed  $250,000.  If  any  of  these  reports  or 
notices  of  liability  claims  indicate  that  the 
public  is  being  jeopardized  by  the  carrier's 
failure  to  maintain  an  appropriate  level  of 
financial  responsibility.  George  Transfer's, 
self-insurance  may  be  revoked. 

Moreover,  the  Commission  must,  at  all 
times,  be  made  aware  of  the  terms  and 
conditions  under  which  the  trust  agreements 
are  operating.  In  particular,  the  Commission 
must  be  notified  no  later  than  90  days  prior 
to  the  effective  date  of  any  change  in  any  of 
the  terms  of  the  trust  or  its  cancellation. 

The  application  is  granted  with  the  express 
condition  that  the  information  required  will 
be  timely  filed  with  the  Commission.  Any 
failure  to  timely  file  any  of  the  information 
will  subject  the  carrier  to  notice  of 
termination  of  self- insurance  authorization. 

Finally,  the  Commission  retains  the 
authority  to  terminate  applicant's  self- 
insurance  authorization  at  any  time  if.  after 
notice  and  hearing,  it  appears  to  the 
Commission  that  applicant's  financial 
arrangements  fell  to  provide  continued 
satisfectory  protection  for  the  public. 

/( is  ordetvd:  The  application  is  granted 
subject  to  the  conditions  set  forth  in  this 
decision. 

(1)  Applicant  must  submit  carrier  quarterly 
and  annual  financial  statements  to  the 
Commission.  The  statements  must  include  a 
certification  by  an  appropriate  applicant 
official  verifying  the  accuracy  of  the 
information  provided.  Financial  disclosure  is 
also  required  of  affiliated  companies  which 
provide  support  services  for  the  operations  of 
the  motor  carrier. 

(2)  Applicant  must  file  with  the 
Commission  quarterly  claims  reports 
detailing  the  number,  dollar  amount,  and 
nature  of  its  claims  experience  and  quarterly 
reports  detailing  pending  court  cases  which 
relate  to  or  arise  fivm  the  claims  experience. 
These  reports  must  be  certified  as  to  accuracy 
by  an  appropriate  carrier  official: 

(3)  Applicant  must  maintain  a  net  worth  of 
at  least  $2  million  dollars  and  must  notify  the 
Commission  at  any  time  that  the  applicant's 
net  worth  fells  below  $2  million  dollars. 


(4)  Applicant  must  establish  a  trust  fund  in 
the  amount  of  $1 ,000.000  for  the  payment  of 
BI&PD  liability  claims  and  one  in  the  amount 
of  $250,000  for  the  payment  of  cargo  liability 
claims  as  set  forth  in  Exhibits  "G"  &  "H" 
attached  to  its  application  and  as  modified  in 
this  decision.  The  trust  funds  must  be 
irrevocable  and  used  only  for  the  payment  of 
its  BI4PD  or  cargo  liability.  If  drawn  upon, 
applicant  must  contribute  to  the  trust  fund, 
within  a  period  of  30  days  after  the  date  on 
which  the  trust  funds  are  used  to  retire 
claims,  sufficient  cash  to  increase  the  BI&PD 
trust  fund  to  the  $1,000,000  minimum,  or  the 
cargo  trust  fund  to  the  $250,000  minimum. 
The  executed  trust  fund  agreements,  must  be 
submitted  within  15  days  of  the  service  date 
of  this  decision.  Any  changes  in  their  terms 
must  be  given  prior  approval  by  the 
Commission.  Furthermore,  any  draw  down 
on  these  funds  and  feilure  to  replenish 
within  30  days  must  be  reported  immediately 
to  the  Commission,  along  with  an 
explanation  as  to  how  it  proposes  to  respond 
to  further  BI&PD  or  cargo  claims. 

(5)  Applicant  must  notify  the  Cotnmission 
immediately  of  any  pending  or  contingent 
BI-PD  liability  claim(s)  which  individually 
exceeds  $50,000  or  collectively  exceed 
$250,000;  and  any  pending  or  contingent 
cargo  liability  claims  which  exceed  $50,000 
individually  or  $100,000  collectively. 

(6)  The  Commission  retains  the  authority 
to  terminate  George  Transfer's  self-insurance 
authorization,  at  any  time,  if  it  appears  to  the 
Commission  that  applicant's  financial 
arrangements  fail  to  provide  satisfactory 
protection  for  the  public. 

(7)  This  decision  will  be  effective  30  days 
after  service. 

Energy  and  Environment  Statement 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human  environment 
or  the  conservation  of  energy  resources. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chairman  Simmons.  Commissioners 
Sterrett.  Andre  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

Federal  Highway  Adminiatration 

[Docket  No.  MC-l  76440;  Service  Date: 
February  8.  1996) 

Decision;  Direct  Transit,  Inc.  (North  Sioux 
City,  SD);  Authorization  To  Self-Insura 

Decided:  February  8.  1996. 

By  decision  of  the  former  Interstate 
Commerce  Commission  (Commission)  served 
May  25. 1995.  Direct  Transit  Inc.  (Direct)  was 
authorized  to  self-insure  its  bodily  injury  and 
property  damage  (BI4PD)  liability  subject  to 
certain  conditions.  The  self-insurance 
authorization  was  activated  on  August  1, 
1995.  As  a  result  of  a  safety  audit  conducted 
by  the  Federal  Highway  Administration 
(FHWA).  Direct  vns  notified  that  it  was 
assigned  an  "Unsatisfectory"  safety  rating 
effective  January  12,  1996. 

Section  1043.5(a)(3)  of  Title  49  of  the  Code 
of  Federal  Regulations  governing 
qualifications  for  a  self-insuj«r.  provides  in 
part: 

Any  self-insurance  authority  granted  by  the 
Commission  will  automatically  expire  30 


days  after  a  carrier  receives  a  less  than 
satisfactory  rating  form  the  U.S.  Department 
of  Transportation  (DOT). 

Direct's  self-insurance  authorization  will 
expire  automatically  on  February  11. 1996. 

By  virtue  of  the  ICC  Termination  Act  of 
1995,  P.L.  104-88,  the  responsibility  for 
making  determinations  regarding  the  self- 
insurance  program  and  all  authorizations 
pursuant  thereto  was  vested  in  the  Secretary 
of  Transportation,  and  subsequently  by 
delegation,  in  FHWA. 

By  a  petition  filed  February  6. 1996  with 
FHWA.  Direct  seeks  a  waiver  of  the 
automatic  termination  provision  and  an 
emergency  extension  of  its  self-insurance 
authorization  for  a  period  of  30  days  or  until 
it  is  issued  a  "Satisfectory"  safety  rating, 
whichever  occurs  first. 

In  support  of  its  petition.  Direct  contends 
that  The  automatic  termination  provision  is 
inappropriate  and  will  simply  penalize  the 
carrier  t^  increasing  its  insurance  premiums. 
While  acknowledging  that  the  "Satisfactory" 
safety  rating  requirement  is  justifiable  in 
most  circumstances,  the  carrier  claims 
nonetheless  that  the  public  is  protected  and 
that  it  is  not  in  the  public  interest  to  invoke 
the  automatic  termination  rule  in  this 
instance.  Direct  maintains  that  automatic 
termination  should  apply  only  to  a 
"withering  and  desperate  carrier".  (Petition 
at  7). 

Direct's  arguments  are  groundless  and 
disturbing.  In  developing  the  self-insurance 
requirements,  the  Commission  recognized 
the  possibility  that  "Unsatisfactory"  or 
"Conditional"  ratings  militate  against 
allowing  an  applicant  to  self-insure  because 
such  ratings  indicate  operations  that  might 
restilt  in  a  higher  than  average  claims 
experience  or  the  potential  for  substantial 
liability,  both  of  which  could  adversely  affect 
a  carrier's  ability  to  indemnify  claimants. 
Investigation  Into  Motor  Car.  Insurapce 
Hates.  3  ICC.  2nd  377.379  (1987).  The 
Commission  further  noted.  "It  is  also 
consistent  with  our  intent  that  safe 
operations  serve  as  the  touchstone  for  any 
self-insurance  authorization. "/d.  at  384.  The 
30-day  expiration  provision  was 
implemented  because  "a  diminution  in  a 
carrier's  safety  status  would  warrant 
immediate  reexamination  of  self-insurance 
authority."  Id.  at  385. 

Direct,  having  begun  self-insured 
operations  only  several  months  ago,  has  loo 
short  a  track  record  to  trumpet  the  success  of 
its  program  and  can  hardly  profess  that  the 
public  will  be  protected  based  on  that  meager 
record.  The  Commission's  self-insurance 
requirements  were  imposed  "to  guarantee 
that  a  carrier  can  meet  its  financial 
responsibility  to  the  public".  Id.  at  380. 
Carriers  that  conduct  unsafe  operations  * 

cannot  make  such  guarantees.  The  issue 
before  me  concerns  the  relationship  between 
unsafe  operations  and  self-insurance.  I  reject 
Direct's  contention  that  the  payment  of 
premiums  for  additional  commercial 
insurance  coverage  is  a  relevant  factor.  I  also 
note  that  the  circumstances  surrounding  this 
matter  do  not  appear  to  justify  the  eleventh- 
hour  filing  of  Direct's  petition. 

It  should  come  as  no  surprise  that  FHWA, 
the  agency  charged  with  ensuring  safe 
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operation  of  commercial  vehicles  on  our 
Nation's  highways,  will  continue  to  insist 
that  all  carriers  operating  with  self-insurance 
authority  maintain  "Satisfactory"  safety 
ratings.  Nevertheless,  I  will  authorize  an 
extension  of  the  self-insurance  authorization 
to  March  7, 1996  for  the  sole  purpose  of 
conducting  another  compliance  review  of  the 
carrier's  operations. 

Direct  should  understand  that  failure  to 
obtain  a  "Satisfactory  "  safety  rating  during 
the  extension  period  will  not  provide  support 
for  a  further  extension.  Accordingly,  the 
carrier  should  begin  the  process  of  securing 
commercial  insurance  coverage  in  the  event 
its  self-insurance  authorization  terminates. 

It  is  ordered:  1.  A  waiver  of  the  automatic 
30-day  period  for  expiration  of  petitioner's 
self-insurance  authority  and  an  extension  of 
the  self-insurance  authorization  until  March 
7. 1996,  is  hereby  granted. 

2.  The  terms  and  conditions  of  the  self- 
insurance  authorization  activated  August  1. 
1995.  will  remain  in  effect  throughout  the 
extension  period. 

3.  As  of  12:01  A.M.  on  March  8,  1996,  in 
the  absence  of  the  issuance  of  a 
"Satisfactory"  safety  rating.  Petitioner's  self- 
insurance  authorization  will  terminate 
without  further  order  of  the  FHWA. 

■     4.  A  copy  of  this  decision  is  to  be  filed  in 
Docket  No.  MC-l  76440  and  all  sub  numbers 
thereunder. 

5.  This  decision  is  effective  when  served. 

By  the  Federal  Highway  Administration. 
John  F.  Grinun. 

Director,  Office  of  Motor  Carrier  Information 
Analysis. 

[FR  Doc.  97-24714  Filed  9-22-97;  8:45  am) 
BHUNG  CODE  491»-22-P-«    . 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Denial  of  Petition  for  Rulemaking; 
Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA); 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 


SUMMARY:  This  notice  denies  the 
petition  by  John  Chevedden  for  the 
issuance  of  a  mandatory  Federal 
regulation  that  would  require  all  new 
cars  to  be  manufactured  with 
windshield  edge  coating  in  the  space 
between  the  center  rear  view  mirror  and 
the  lowered  sun  visors.  The  petitioner 
stated  that  this  will  prevent  blinding 
glare  from  the  sun  in  the  early  morning 
and  late  afternoon.  According  to  the 
petitioner  the  targeted  windshield 
coating  is  currently  standard  on  the 
Hyundai  Accent.  Based  upon  the 


information  provided  by  the  petitioner 
and  other  information  available  to 
NHTSA,  the  agency  has  concluded  that 
there  is  insufficient  evidence  to  support 
a  mandatory  Federal  requirement  that 
all  new  cars  be  manufactured  with  a 
windshield  shade  band  that  is  identical 
to  the  shade  band  currently  installed  on 
the  Hyundai  Accent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Safety  Performance 
Standards.  NHTSA,  400  SevenUi  Street, 
SW,  Washington,  DC  20590.  Mr. 
Hardie's  telephone  number  is  (202)  366- 
6987. 


SUPPLEMENTARY  INFORMATION:  By  letter 
dated  May  21,  1997.John  Chevedden  of 
Redondo  Beach,  California,  petitioned 
NHTSA  to  issue  a  new  rule  that  would 
require  that  all  new  cars  be 
manufactured  with  windshield  edge 
coating  in  the  space  between  the  center 
rear  view  mirror  and  the  lowered  sun 
visors.  Mr.  Chevedden's  petition  stated 
that  the  targeted  windshield  coating  is 
currently  standard  on  the  Hyundai 
Accent.  Mr  Chevedden  stated  that  this 
will  prevent  blinding  sun  glare  and 
enhance  safety  by  reducing  collisions  in 
the  early  morning  and  late  afternoon 
sun. 

The  specific  area  of  the  windshield 
that  Mr.  Chevedden's  petition  addresses 
is  called  the  "glazing  shade  band."  i.e., 
the  area  immediately  adjacent  to  and 
below  the  top  edge  of  the  vehicle 
glazing,  through  which  light 
transmission  is  less  than  that  required 
for  glazing  that  are  requisite  for  driving 
visibility,  as  defined  in  ANSI  Z26.1. 
ANSI  Z26.1  is  the  American  National 
Standard  for  Safety  Glazing  Materials 
for  Glazing  Motor  Vehicles  Operating  on 
Land  Highways;  Safety  Code.  Examples 
of  shade  bands  are: 

a.  Laminated  Safety  Glass— A  color 
band  in  the  laminated  product  formed 
by  the  application  of  a  dye  or  pigment 
to  the  interlayer  material  prior  to 
lamination. 

b.  Tempered  Safety  Glass— A  pattern 
comprised  of  lines  and  spaces,  or  dots 
and  voids,  printed  into  the  glass  siuface 
from  a  durable  opaque  or  translucent 
material. 

Mr.  Chevedden  asked  that  all  new 
cars  be  required  to  be  manufactured 
with  a  windshield  edge  coating 
(windshield  shade  band)  identical  to 
that  which  is  installed  on  the  Hyundai 
Accent.  Federal  law  requires  that  the 
area  of  window  requisite  for  driving 
visibility  have  light  transmittance  of  not 
less  than  70%.  Motor  vehicle 
manufactiuers  place  a  mark  on  the 
windshield  designating  the  ASl  line. 
The  windshield  below  that  line  is 
"requisite  for  driving  visibility"  and 


must  comply  with  the  70%  light 
transmittance  requirement.  Federal  law 
does  not  specify  any  minimum  light 
transmittance  for  the  windshield  above 
the  ASl  line.  Thus,  manufacturers  ai« 
bee  to  install  any  shade  band  design 
they  choose  above  that  line. 

In  addition  to  the  Federal  limit  that 
windshield  shade  bands  can  only 
extend  down  to  the  ASl  mark,  there  ar« 
some  States  that  have  motor  vehicle 
regulations  Uiat  prohibit  the  windshield 
shade  band  from  extending  downward 
from  the  top  edge  of  the  vehicle  by  more 
than  six  inches.  Further,  there  is  a 
voluntary  standard  for  windshield 
shade  bands  promulgated  by  the  Society 
of  Aiitomotive  Engineers  (SAE).  This 
SAE  standard  is  SAE  JlOO.  Vehicle 
Glazing  Shade  Bands.  Although  the  use 
of  the  SAE  Standards  by  anyone  in  the 
automotive  industry  is  entirely 
voluntary,  SAE  standards  are  widely 
used  by  the  automotive  industry.  All 
SAE  Standards  are  submitted  to  the 
American  National  Standards  Institute 
for  recognition  as  American  National 
Standards. 

Mr.  Chevedden  petitioned  to  change 
the  status  quo  and  make  the  Hyundai 
Accent  shade  band  design  mandatory 
for  all  new  cars,  light  trucks  and  sport 
utility  vehicles.  While  NHTSA  has 
carried  out  many  suggestions  bom 
concerned  citizens  regeirding  motor 
vehicle  safety,  to  change  or  impose  a 
new  Federal  motor  vehicle  safety 
standard,  NHTSA  must  present 
information  to  the  public  demonstrating 
that  there  is  a  safety  problem  with  the 
current  situation  and  that  the  proposed 
solution  will  address  the  problem  and 
improve  safety  in  a  cost  effective  way. 
The  petitioner  provided  no  information 
to  support  his  contention  that  there  is  a 
safety  problem  with  the  current 
situation  or  that  his  proposed  soludon 
will  improve  safety  in  a  cost  effecdve 
manner.  NHTSA  has  no  information 
indicating  that  the  Hyundai  Accent 
windshield  shade  band  design  is  more 
effective  than  any  other  vehicle  that  is 
equipped  with  a  windshield  shade 
band,  nor  does  the  agency  possess 
information  regarding  the  efficacy  of 
any  shade  band  in  reducing  motor 
vehicle-related  deaths  and  injuries. 
Absent  such  information,  NHTSA  has 
no  basis  for  initiating  a  rulemaking 
proceeding. 

After  carefully  considering  the 
petition,  NHTSA  concludes  that  Uiere  is 
not  a  reasonable  possibility  that  the 
order  requested  by  the  pedtioner  would 
be  issued  at  the  conclusion  of  a 
rulemaking  proceeding.  Accordingly, 
the  petition  is  denied. 
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Authority:  49  U.S.C.  30103.  30111.  30162; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on.  September  17, 1997. 
L.  Rottert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  97-25209  Filed  9-22-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott)erltian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
niiings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docunDents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

FoTMt  S«rvic« 

Notice  of  Intent  To  PrefMre  a  Rovlaed 
Environmental  Impact  Statement,  Port 
Houghton/Cape  Farahaw  Timber 
Sale<8),  Tongass  National  Forisst. 
Stikine  Area  and  Chatham  Area, 
Petersburg  and  Sitka.  Alaska 

AQ0ICY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Department  of 
AgricultiuB,  Forest  Service  will  prepare 
a  Revised  Draft  Environmental  Impact 
Statement  for  the  Port  Houghton/Cape 
Fanshaw  Timber  Sale{s)  located  on  the 
Stikine  Area  and  the  Chatham  Area  of 
the  Tongass  National  Forest.  This  notice 
of  intent  revises  the  notice  of  intent 
published  September  12, 1994.  (page 
486 1 9)  and  the  Notice  of  Intent 
published  August  14.  1995.  (page 
41872)  by  describing  changes  to  the 
purpose  and  need,  proposed  action  and 
the  schedule  for  the  decision.  A  Revised 
Draft  Environmental  Impact  Statement 
is  being  prepared  to  respond  to  the  new 
land  use  designations,  management 
direction,  and  standards  and  guidelines 
of  the  Tongass  National  Forest  Land  and 
Resolute  Management  Plan  (Forest 
Plan)  released  in  May  1997. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  or  significant  issues 
regarding  the  proposal  to  build  roads 
and  harvest  timber  in  the  Port 
Houghton/Cape  Fanshaw  Project  Area 
should  be  received  in  writing  by 
October  17,  1997. 

ADDRESSES:  Send  written  comments  to 
Michael  J.  Weber.  USDA  Forest  Service. 
204  Siginaka  Way.  Sitka.  AK  99835. 
FOR  FURTHER  INFORIHATION:  Questions 
concerning  the  proposed  action  and 
Environmental  Impact  Statement  should 
be  directed  to  Michael  J.  Weber, 
Interdiscipliiuuy  Team  Leader,  phone: 
(907)  747-6671.  fax:  (907)  747-4331. 


SUPPLEMBITARY  INFORMATION:  The  Port 
Houghton/Cape  Fanshaw  Project  Area 
includes  Value  Comparison  Units  79 
through  89  on  the  mainland  in 
Southeast  Alaska  approximately  30 
miles  north  of  Petersburg.  Alaska,  and 
80  miles  south  of  Juneau,  Alaska. 

The  Tongass  National  Forest  Land 
and  Resource  Management  Plan  of  May 
,    1997  provides  the  overall  guidance 
(land  use  designations,  goals,  objectives, 
management  prescriptions,  standards 
and  guidelines)  to  achieve  the  desired 
fatuie  condition  for  the  area  in  which 
this  project  is  proposed.  This  revised 
Forest  Plan  allocates  portions  of  the 
project  area  to  six  management 
prescriptions  (Timber  Production. 
Modified  Landscape.  Scenic  Viewshed. 
Old-growth  Habitat,  Semi-remote 
Recreation,  and  Research  Natural  Area). 
Furthermore,  the  new  standards  and 
guidelines  in  the  revised  Forest  Plan 
provide  increased  protection  for 
riparian  areas,  wolves,  and  weUtmds 
which  conflict  with  activities  proposed 
and  analyzed  in  the  Draft 
Environmental  Impact  Statement 
published  in  December  1995.  The 
Revised  Draft  Environmental  Impact 
Statement  for  the  Port  Houghton/Cape 
Fanshaw  Timber  Sale(s)  will  now  tier  to 
the  Final  Environmental  Impact 
Statement  for  Tongass  Land 
Management  Plan  Revision  of  May  1997 
and  be  consistent  with  the  revised 
Forest  Plan. 

The  purpose  and  need  for  the  project 
is  to  respond  to  the  goals  and  objectives 
identified  by  the  Forest  Plan  for  the 
timber  resource  and  to  move  the  Port 
Houghton/Cape  Fanshaw  Project  Area 
toward  the  desired  future  condition. 
The  Forest  Plan  identified  the  following 
goals  and  objectives:  (1)  Manage  the 
timber  resource  for  production  of  saw 
timber  and  other  wood  product  from 
suitable  timber  lands  made  available  for 
timber  harvest,  on  an  even-flow,  long- 
term  sustained  yield  basis  and  in  an 
economically  efficient  manner  (Forest 
Plan  page  2-4);  (2)  seek  to  provide  a 
timber  supply  sufficient  to  meet  the 
annual  market  demand  for  Tongass 
National  Forest  timber,  and  the  demand 
for  the  planning  cycle  (page  2-4);  and 
(3)  maintain  and  promote  industrial 
wood  production  from  suitable  timber 
lands,  providing  a  continuous  supply  of 
wood  to  meet  society's  needs  (page  3- 
144).  The  Port  Houghton/Cape  Fanshaw 
Project  will  be  designed  to  produce 


desired  resource  values,  products,  and 
conditions  in  ways  that  tdso  sustain  the 
diversity  and  pnxluctivity  of  ecosystems 
(page  2-1). 

The  Port  Houghton/Cape  Fanshaw 
Project  is  now  expected  to  provide  a 
range  of  vohime  to  the  timber  industry 
in  three  or  more  timber  sales.  The  actual 
range  of  alternatives  considered  in  the 
Environmental  Impact  Statement  will  be 
determined  during  analysis  and  will 
reflect  issues  raised  during  scoping. 

The  Proposed  Action  provides  for  (1) 
Construction  of  approximately  80  miles 
of  road;  (2)  harvest  of  approximately 
6.000  acres  of  timber  in  several  timber 
sales;  and,  (3)  construction  of  a  long 
transfer  facility  in  LitUe  Lagoon  and  use 
of  the  existing  log  transfer  facility  in 
Hobart  Bay.  This  level  of  development 
would  result  in  the  harvest  of 
approximately  120  million  board  feet  of 
sawlog  and  utility  timber  volume. 

A  niunber  of  public  comments  have 
been  received  on  this  project.  Based  on 
comments  from  the  public  and  other 
agencies  during  the  original  scoping 
effort  and  the  public  comment  period  on 
the  original  Draft  Environmental  Impact 
Statement,  the  following  significant 
issues  have  been  identified: 

(1)  What  changes  may  be  anticipated 
in  the  character  of  the  timber  resource? 

(2)  To  what  extent  are  alternative 
silvicultural  treatments  proposed,  and 
what  are  the  benefits? 

(3)  What  will  be  the  effect  of  log 
transfer  facility  development  on  marine 
resource  values? 

(4)  What  change  in  wildlife  habitat 
capability  would  occur  with 
implementation  of  the  project? 

(5)  What  changes  will  occur  in  habitat 
and  plant  and  animal  diversity? 

(6)  What  vtrill  be  the  effect  of  timber 
harvest  and  transportation  system 
development  on  the  fish  habitat? 

(7)  What  efiisct  will  timber  harvest 
have  on  soil  stability? 

(8)  How  will  timber  harvest  affect 
subsistence  fishing,  hunting  and 
gathering  opportunities? 

(9)  What  visual  and  recreational 
changes  will  affect  both  local  and  tourist 
use  and  enjoyment? 

(10)  What  are  the  basic  economic 
values  that  can  be  expected  with  the 
project? 

These  issues  are  being  used  to  design 
alternatives  to  the  proposed  action  and 
to  identify  the  potential  environmental 
effects  of  the  proposed  action  and 
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alternatives.  The  Revised  Draft 
Enviiomnental  Impact  Statement  is 
scheduled  for  publication  in  March 
1998  and  the  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  is  schedule  for  publication  in 
August  1998. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  alert 
reviewers  about  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Environmental 
Impact  Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
enviroiunental  objections  that  could  be 
raised  at  the  Draft  Environmental 
Impact  Statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel.  803  F.2d  1016, 1022  {9th  Or. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  Draft 
Environmental  Impact  Statement  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

Dated:  September  11. 1997. 
Paiticia  A.  Grantham. 
Acting  Forest  Supenrisor,  Stikine  Ana. 

Dated:  September  12. 1997. 
Gary  A.  Morriaoo, 
Forest  Supervisor,  Chatham  Area. 
(FR  Doc.  97-25176  Filed  9-22-97;  8:45  am] 
HLUNQ  CODE  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provinclai  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  October  17. 
1997  at  the  Olympic  Forest 
Headquarters  Building  located  at  1835 
Black  Lake  Blvd.,  SW.,  Olympia. 
Washington.  The  meeting  will  begin  at 
9:30  a.m.  and  continue  imtil  3:00  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Review  and  discussion  of  revised 
Olympic  Adaptive  Management  Area 


Guide;  (2)  Province  Restoration 
Effectiveness  Monitoring  Update  fttjm 
Committee;  (3)  Potential  timber  harvest 
from  non-regulated  areas;  (4)  Review 
and  Validation  of  Implementation 
Monitoring  Report;  (5)  Open  Forum  and 
(6)  future  agenda  topics.  Interested 
citizens  are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regartiing  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene,  WA  98376,  (360) 
765-2211,  or  Ronald  R.  Humphrey, 
Forest  Supervisor,  at  (360)  956-2300. 

Dated:  September  17. 1997. 
Ronald  R.  Hiunphray, 
Forest  Supervisor. 
[FR  Doc.  97-25172  Filed  9-22-97;  8:45  am) 

MLUNO  COOe  MIO-tl-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Souttiwest  Oregon  Provinciat 
Interagency  Executive  Committee 
(PIEC).  Advisory  Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
October  7  at  the  Oregon  State  Extension 
Office,  on  Hanley  Road,  Central  Point 
Oregon.  The  meeting  will  begin  at  9:00 
a.m.  and  continue  until  5:00  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Marbled  Murrelet  habitat;  (2) 
Monitoring  (3)  Regional  Ecosystem 
Office  presentation;  (4)  Forest  Service 
and  Biueau  of  Land  Management  local 
issues;  and  (5)  Mining/riparian  issues. 
All  Province  Advisory  Committee 
meetings  are  open  to  the  public. 

FOR  FURTHER  MFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson.  Province  Advisory 
Committee  staff,  USDA,  Forest  Service, 
Rogue  River  National  Forest.  333  W.  8th 
Sti^et.  Medford,  Oregon  97501.  phone 
541-858-2322. 

Dated:  September  16. 1997. 
Jamn  T.  Gladen. 

Forest  Supervisor,  Designated  Federal 
Official. 
[FR  Doc.  97-25205  Filed  9-22-97;  8:45  am] 

BILUNQ  COOE  3410-11-lt 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

National  Employers  Survey— 4  (NES-4) 

ACTION:  Proposed  collection;  comment 
request.  

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opporttmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  24. 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Lind"  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8trument(8)  and  instructions  should 
be  directed  to  Michael  Hartz,  U.  S. 
Bureau  of  the  Census,  Room  2538-3 — 
EPCD,  Washington,  DC  20233-6100; 
(301-457-2633). 

SUPPt.EMENTARY  INFORMATKM: 
L  Abstract 

The  Census  Bureau  conducted  three 
earlier  National  Employers  Surveys 
(1994,  1995  and  1997)  for  the  National 
Center  on  the  Educational  Quality  of  the 
Workforce  (EQW),  a  nonprofit  research 
group.  This  group's  focus  is  discovering 
relationships  among  employment, 
hiring,  training,  education,  and  business 
success.  This  information  collection 
seeks  to  build  upon  the  results  of  the 
previous  surveys. 

This  information  collection  seeks  to 
gather  information  on  employees' 
histories  and  to  identify  employees' 
perceptions  regarding  employer- 
provided  training  and  job-related 
educational  requirements.  The 
collection  will  relate  these  employees' 
responses  to  similar  information 
collected  previously  from  employers  in 
the  1997  National  Employers  Survey 
(NES-3).  The  purpose  is  to  identify 
those  areas  where  employee  and 
employer  views  are  similar  and  where 
they  are  different.  This  information  then 
would  be  used  to  suggest  areas  where 
additional  emphasis  regarding  employer 
job  requirements  are  needed  to  enable 
potential  employees  to  qualify  for 
employment. 


This  new  survey  will  be  a  mail 
questionnaire,  to  be  sent  to 
approximately  6,000  employees  of  a 
sample  of  companies  that  responded  to 
the  NES-3.  The  questionnaire  will 
include  about  40  questions  that  solicit 
employees'  views  regarding 
employment  qualifications  and  training 
opportimities  available  to  them  that 
relate  to  their  employment.  These 
survey  questions  are  constructed  to 
eliminate  the  need  for  respondents  to 
review  any  records  relating  to  the 
subject  of  this  collection.  We  expect  that 
each  respondent  completing  the 
questionnaire  will  spend  alx>ut  20 
minutes. 

n.  Method  of  CoUectioa 

The  Bureau  of  the  Census  will 
conduct  the  NES-4  survey  using  a  mail 
questionnaire.  This  questionnaire  will 
be  sent  to  approximately  6,000 
employees  (at  random)  of  companies 
that  provided  information  for  the  NES- 
3  survey.  The  questionnaire  will  consist 
of  approximately  40  questions.  Most 
questions  will  be  constructed  using  a 
'^check-box"  format  The  check  boxes 
primarily  will  be  questions  requiring  a 
"yes/no"  or  "on  a  range  of  1  to  5" 
response. 

'The  siu^eys  will  be  mailed  to 
approximately  500  companies,  chosen 
through  a  stratified,  random-sampling 
method.  The  companies  will  be  asked  to 
distribute  the  questionnaires  to  a 
randomly  selected  set  of  employees, 
using  an  appropriate  criteria  for 
randomization — which  we  will  provide. 
Employees  completing  the 
questionnaires  will  send  them  direcUy 
to  the  Bureau  of  the  Census,  using  pre- 
addressed,  postage-paid  return 
envelopes.  We  will  provide  the 
employer  with  a  second  complete  set  of 
questionnaires  to  be  forwarded  to  all  of 
the  selected  employees  approximately 
three  weeks  after  the  initial  mailing. 
Employees  will  be  instructed  to  ignore 
this  request  if  they  have  already 
responded.  By  using  a  complete  follow 
up,  the  employer  will  have  no 
indication  of  the  employees'  response 
status.  Employers  will  not  be  allowed 
access  to  the  questionnaires  completed 
by  the  employees  or  the  information 
reported  on  the  questionnaires. 
Confidentiality  is  guaranteed  by  Titie 
13,  United  States  Code.  After  the  Census 
Biueau  performs  data  keying  and 
consistency  editing,  the  data  set  will  be 
provided  to  sworn  Census  agents 
representing  the  survey  sponsor. 
As  a  high  participation  rate  for 
employers  is  crucial  for  statistically 
reliable  data  in  the  NES-4,  Census  has 
discussed  this  issue  with  selected 
respondents  from  the  NES-3.  Nearly  all 


of  the  business  establishments  we 
contacted  stated  that  they  would 
strongly  consider  participating  in  the 
survey.  The  businesses  indicated  that 
their  decision  to  participate  in  a  survey 
vvas  primarily  based  on  their  perception 
of  the  usefulness  of  the  requested 
information.  The  businesses  are  very 
interested  in  the  issues  of  the  survey. 
One  business  respondent  said,  "After 
all,  these  are  our  concerns,  too."  Also, 
more  respondents  (employers]  than  in 
the  previous  two  siuveys  told  the 
interviewers  that  theyjwanted  the 
results  of  the  survey.  Based  on  these 
factors  (and  especially  the  employers 
concerns  about  these  workplace  issues), 
we  expect  a  high  rate  of  \hi  employers 
from  die  NES-3  to  participate  in  the 
NES-4. 

Some  businesses  expressed  concern 
about  the  expenses  (postage, 
programming,  labeling,  etc.)  of 
performing  the  operations  for  the 
survey.  They  said  it  would  be  most 
important  for  us  to  provide  the  postage 
and  stationery.  Labeling  and 
programming  were  much  less  of  a 
concern  to  them  as  the  businesses 
already  have  programs  and  procedures 
in  place  that  could  accommodate  this 
tjrpe  of  operation  without  much  cost  or 
inconvenience  to  them.  Based  on  these 
initial  discussions  (and  using 
information  from  future  discussions) 
with  potential  employers,  we  will 
include  these  features  in  the  final 
design.  We  will  provide  the  participants 
with  postage-paid  envelopes  and  edl 
necessary  stationery  for  the  survey  as 
these  were  the  primary  concerns.  This  is 
more  direct  than  reimbursing  the 
employers  and  eliminates  extra 
bookkeeping  for  the  employers  to  • 

accoimt  for  such  payments.  We  plan  to 
rely  on  the  employers  to  supply  the 
labeling  and  employee  selection 
services.  We  will  be  talking  to  a  few 
more  respondents  to  help  design  an 
effective  and  comfortable  operational 
design  for  selecting  employees  and 
distributing  the  materials. 

A  major  concern  Census  had  was  the 
ability  of  the  businesses  to  draw  a 
reliable,  random  sample.  This  did  not 
present  much  of  a  problem  to  the 
potential  participants  because  the 
payroll  was  computerized  and  the 
payroll  record  contained  the  Social 
Security  ntmiber  (which  we  proposed  to 
use  as  the  selection  criteria). 

The  EQW  had  two  designs  they 
wanted  to  evaluate.  One  was  to  measure 
only  newly  hired  employees  and 
address  a  set  of  issues  that  relate  to  that 
segment  of  the  work  force.  Another  is  to 
sim^ey  across  the  board.  When  we  asked 
about  limiting  the  selection  to  "new 
hires,"  several  of  the  businesses  thought 


that  would  pose  a  problem  and 
recommended  that  we  survey  all  their 
employees.  Based  on  our  initial 
conversations,  the  employers  do 
understand  oiu-  needs.  At  this  point  we 
believe  that  the  employers  can  effect  a 
proper  sample,  however,  some 
uncertainties  remain,  and  we  will  do 
further  consultation  with  potential 
respondents.  We  will  be  working  with  a 
few  of  the  potential  respondents  to 
determine  how  to  impart  our  statistical 
requirements  in  written  instructions. 
We  also  will  work  with  the  employers 
to  determine  methods  of  validating  the 
sampling  processes. 

Another  concern  we  discussed  was 
anonjnxuty.  Those  businesses  we 
consulted  feel  that  employees  are  more 
likely  to  return  the  questionnaires  with 
accurate  responses  if  we  can  assure 
them  that  the  employer  would  not  see 
any  of  the  responses  and  would  not 
know  if  the  employee  had  responded  or 
not.  Employees  are  very  sensitive  to 
access  of  their  personal  information, 
and  we  feel  that  good  response  will 
require  that  we  provide  asstirance  trf 
confidentiality. 

We  will  do  further  investigation 
concerning  anonymity,  sampling  of 
employees,  and  operational 
considerations  during  the  60-day 
comment  period  apd  we  would 
particidarly  welcome  any  ideas  or 
concerns  on  these  issues. 

m.  Data 

QMF  Number:  0607-0787. 

Form  Number:  NES-4. 

"Type  of  Review:  Regidar. 

Affected  Public:  Employees  of 
business  establishments  with  20  or  more 
employees. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Response:  20        »> 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

Estimated  Total  Annual  Cost:  No  cost 
to  the  respondent  other  than  the  time 
required  to  complete  the  questionnaire. 
There  would  be  a  small  cost  to  the 
employer  in  distributing  the 
questionnaires,  and,  if  required,  to 
select  the  sample  of  employees. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  United  States  Code. 
Titie  13,  sections  8  and  9. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  {>erformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the  • 
agency's  estimate  of  the  burden 
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(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  16. 1997. 
Linda  EngelBMiBr, 

Depaitmental  Fonns  Clearance  Officer,  Office 
of  S4anagement  and  Organixation. 
IFR  Doc.  97-25192  FUed  9-22-97;  8:45  ami 
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DEPAfTTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Administration 

[LO.  onasTB] 

QuN  of  Maxico  FIshary  Managamant 
Council;  Public  Maating 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanig  and 

Atmosplieric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 


assessment  prepared  by  Dr.  Brian 
Rothschild  of  the  University  of 
Massachusetts.  All  scheduled 
presentations  will  be  given  during  the 
first  two  days  of  the  meeting. 

Although  other  issues  not  contained 
in  tliis  agenda  may  come  before  the 
Panel  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  Panel  action 
during  tliis  meeting.  Panel  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  September  29, 1997. 

Dated:  September  17, 1997. 
Brace  C  MorefaMd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Natiomtl  Marine  Fisheries  Service. 
[PR  Doc.  97-25245  Filed  {^-22-97;  8:45  ami 
I  OOOC  aBi*-tS-F 


:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  will  convene  a 
public  meeting  of  the  Reef  Fish  Stock 
Assessment  Panel. 

DATES:  This  meeting  will  begin  at  8:30 
a.m.  on  Monday,  Octol>er  6  and 
conclude  by  12:00  noon  on  Thursday, 
October  9.  1997. 

ADDRESSES;  The  meeting  will  l>e  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  MFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Reef 
Fish  Stock  Assessment  Panel  members 
will  meet  to  review  new  stock 
assessments  prepared  by  NMFS  for  red 
snapper  and  gag  in  the  Gulf  of  Mexico, 
and  to  review  available  biological 
information  and  landings  data  for  gray 
triggerfish.  In  addition,  the  Panel  is 
tentatively  scheduled  to  review  an 
independent  red  snapper  stock 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Almoapharic 
Administration 

[LD.  0S1SS7A] 

Quit  Of  Maxico  Fiahary  Managamant 
CouncM;  Public  I 


agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 
public  meeting  of  the  Socioeconomic 
Assessment  Panel  (SEP). 
DATES:  A  joint  meeting  of  the  SEP  Reef 
Fish  Subgroup  and  the  Reef  Fish  Stock 
Assessment  Panel  will  be  held 
beginning  at  8:30  a.m.  on  Wednesday, 
October  8  and  will  conclude  by  5:00 
p.m.  on  Thursday.  October  9,  1997.  On 
Friday,  October  10,  the  entire  SEP  will 
hold  their  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lamberte,  Economist; 
telephone:  813-228-2815. 


SUPPt-EMENTARY  INFORMATION:  The  SEP 
meml>er8  will  meet  to  review  available 
social  and  economic  data  on  red 
snapper  and  gag  and  to  determine  the 
social  and  economic  implications  of  the 
levels  of  acceptable  biological  catches 
(ABC)  recommended  by  the  Council's 
Reef  Fish  Slock  Assessment  Panel 
(RFSAP).  The  SEP  may  recommend  to 
the  Council  total  allowable  catches 
(TAG)  for  the  1998  fishing  year.  Specific 
TAG  recommendations  for  gag  will 
depend  on  whether  an  ABC  range  is 
recommended  by  the  RFSAP. 

Although  oiber  issues  not  contained 
in  this  agenda  may  come  before  the 
Panel  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  Act,  tnose  issues  may  not 
be  the  subject  of  formal  Panel  action 
during  this  meeting.  Panel  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES). 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Council  (see 
ADDRESSES)  by  October  1, 1997. 

Dated:  September  17, 1997. 
Bmc*  C  Morehead, 

Acting  Director.  Office  ofSustainaUe 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-25246  Filed  9-22-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENT ATION  OF  TEXTILE 
AGREEMENTS 

Cancellation  of  an  Import  Limit, 
Quaranteed  Access  Level  and  Visa 
Requirements  for  Cortain  Wool 
Produced  or  Manufactured  in 
Honduras 

September  17, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  cancelling  a 

limit,  guaranteed  access  level  and  visa 

requirements. 

EFFECTIVE  DATE:  September  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  United  States  Government  has 
decided  to  cancel  the  limit  and 
guaranteed  access  level  (GAL)  on 
imports  of  wool  textile  products  in 
Category  435  from  Honduras  established 
for  the  period  b^inning  on  January  1, 
1997  and  extending  through  December 
31, 1997.  A  visa  will  no  longer  be 
required  for  textile  products  in  Category 
435,  regardless  of  the  date  of  export. 
In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs,  effective  on 
September  30. 1997,  to  cancel  the  1997 
limit  and  GAL  for  Category  435.  Also, 
U.S.  Customs  Service  is  directed  not  to 
sign  the  form  ITA-370P  for  export  of 
U.S.  formed  and  cut  parts  in  Category 
435. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numliers  is  available  in  the 
CORRELATION:  Textile  and  Appai^l 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  38236,  published  on  July  23. 
1996;  and  61  FR  59865,  published  on 
November  25. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Urugtiay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Crilib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

September  17, 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  Init  does  not  cancel,  the  directive 
issued  to  you  on  November  19. 1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Honduras  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31. 1997. 

Effective  on  September  30, 1997,  you  are 
directed  to  cancel  the  current  limit  and 


guaranteed  access  level  for  Category  435.  A 
visa  will  no  longer  be  required  for  shipments 
of  goods  in  Category  435  which  are  produced 
or  manufactured  in  Honduras,  regardless  of 
the  date  of  export. 

Also  efiiactive  on  September  30, 1997,  U.S. 
Customs  Service  is  directed  to  no  longer  sign 
the  form  ITA-370P  for  export  of  U.S.  formed 
and  cut  parts  in  Category  435. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  witliin  the  foreign  afhin 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Imphmentation 

of  Textile  AgreemeiOs. 

[FR  Doc.  97-25206  Filed  9-22-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Cartain 
Cotton.  Wool  and  Man-Made  Rbar 
Taxtilaa  and  Textile  Products  and  Silk 
Bland  and  Other  Vegetable  Rber 
Apparel  Produced  or  Manufactured  in 
tha  Ptillippinas 

September  19. 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
import  limits. 

EFFECTIVE  DATE:  September  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI.EMENTARY  INFORMATION: 

Autlurity:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 


Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  64507,  published  on 
December  5, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles,  but  are  designed 
to  assist  only  in  the  implementation  of 
certain  of  their  provisions. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Imnlnmaiilalhwi  of  Totik 


The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforwaid. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


September  19, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  AgreemenU.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1. 1997 
and  extending  through  December  31, 1997. 

Effective  on  September  23. 1997,  you  are 
directed  to  adjust  the  current  limits  for  tiie 
following  categories,  pursuant  to  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Categofy 


Aofusted  tweNe-momh 
limits 


Levels  in  Group  I 

237 . 

331/B31 ; 

333/334 ,, 


335 

338/339 

345 

359-C/658-C3 

433 

445/446 

447 

633 

634 

635 , 

636 ...„ 

638/639 

645/B46  

649  ...„ 

847 


1,358,802  dozen. 

5,654.141  dozen  pairs. 

242,549  dozen  o( 
¥*hich  not  more  than 
40.848  ctozen  shall 
t>e  in  Category  333. 

77,287  dozen. 

2,380,268  dozen. 

191,417  dozen. 

1,454.874  kilograms. 

3,712  dozen. 

33,634  dozen. 

8,971  dozen.  , 

37.332  dozen. 

621,397  dozen. 

415.492  dozea 

1,745,780  dozea 

2,364.122  dozen. 

769.333  dozen. 

7.425.078  dozen. 

235,498  dozen. 


49670 
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Category 

Adjusted  t¥«Jve-month 
limit' 

Group  II 

200-229.300-326. 

158.991.713  square 

330.  332,  349. 

meters  equivatenL 

363.  354.  359-03. 

360.  362.  363. 

369-0*.  400-414. 

432.434-442. 

444,  448.  459. 

464-469,600- 

607,613-629. 

630,  632.  644. 

653,  654,  659-05. 

665.  666.  669-0". 

670-O^  831-846 

arxJ  850-859.  as  a 

group. 

exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincafely. 
Troy  H.  Cribb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-25363  Filed  »-22-97:  8:45  am) 
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^The  limits  have  not  been  adjusted  to  ac- 
count tor  arry  imports  exported  after  Decenrtjer 
31.  1996. 

^Category  359-C:  on»y  HTS  numbers 
6103.425025.  6103.49.8034.  6104.62.1020. 
6104.69.8010.  6114.20.0048.  6114.20.0052, 
6203.42.2010.  6203.42.2090,  6204.622010, 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0065.  6103.43.2020. 
6103.43.2025.  6103.49.2000,  6103.49.8038. 
6104.63.1020.  6104.63.1030.  6104.69.1000. 
6104.69.8014,  6114.30.3044,  6114.30.3054. 
6203.43.2010.  6203.43.2090.  6203.49.1010. 
6203.49.1090.  6204.63.1510.  6204.69.1010, 
6210.10.9010.  6211.33.0010.  6211.33.0017 
and  6211.43.0010. 

3  Category  359-0:  all  HTS  numbers  except 
6103.42^025.  6103.49.8034.  6104.62.1020, 
6104.69.8010,  6114.20.0048.  611420.0052. 
6203.422010.  6203.42.2090,  6204.622010, 
6211.32.0010.  6211.32.0025  and 

6211.42.0010  (Category  359-C). 

'Category  369-0:  all  HTS  numbers  except 
6307.102006  (Category  369-S). 

5  Category  659-0:  all  HTS  numbers  except 
610323jD055,  6103.43.2020.  6103.432025. 
6103.492000.  6103.49.8038,  6104.63.1020. 
6104.63.1030.  6104.69.1000.  6104.68J014, 
6114.30.3044.  6114.30.3054,  6203.432010. 
6203.432090.  6203.49.1010.  6203.49.1090. 
6204.63.1510,  6204.69.1010,  6210.10.9010. 
6211.33.0010,  6211.33.W17.  6211.43.0010 
(Category  659-C);  6502.W.9030. 

6504l».9015.    6504.00.9060.    6505.90.5090. 
6505.90.6090,  6505.90.7090  and 

6505.90.8090  (Category  659-H). 

"Category  669-0:  ail  HTS  numbers  except 
6305.32X1010.  6305.32.0020.  6306.33.0010, 
6305.33.0020  and  6305.39.0000  (Category 
669-P). 

^Category  670-O:  all  HTS  numtwrs  except 
42O2.I2S0O,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
670-L). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 


coMMOomr  futures  trading 

COMMISSION    . 

Chicago  Board  of  Trada  Propoaad 
Futures  and  Of»tion  Contracts  on  the 
Dow  Jonas  Utility  Avaraga  Index  and 
tha  Dow  Jonas  Tranaportation  Avaraga 
Index 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availalHlity  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
futures  and  futures  options  on  the  Dow 
Jones  Utility  Average  hidex  and  the 
Dow  Jones  Transportation  Average 
Index.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act 

DATE:  Comments  must  be  received  on  or 
before  October  23, 1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  St.,  NW. 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary^ftc.gov. 
Reference  should  be  made  to  the 
Chicago  Board  of  Trade  Dow  Jones 


Utility  Average  Index  and  the  Dow 
Jones  Transportation  Average  Index. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  St..  NW,  Washington.  DC 
20581.  telephone  202-418-5278. 
Facsimile  number  (202)  418-5527. 
Electronic  mail  tleahy^ftc.gov. 
SUPPLEMENTARY  MFORMATKW:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  OfBce  of 
the  Secretariat,  Ckimmodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  2l8t  SL,  NW.  Washington, 
DC  20581 .  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address,  by  phone  at  (202)  418- 
5100.  or  via  the  internet  on  the  CFTC 
website  at  www.cftc.gov  under  "What's 
Pending." 

Other  materials  submitted  by  the 
CBOT  in  support  of  the  application  for 
contract  market  designation  may  be 
avaifable  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 

Secretariat  at  the  Commission's         

headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
vmtten  data,  viev^,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBOT,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  St.  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Wariiington.  DC.  on  September 
17, 1997. 
Idm  R.  Mlelka. 
Acting  Director. 
[FR  Doc.  97-25203  Filed  9-22-97;  8:45  am) 

HLLMQ  COOC  SSei-OI-P-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Group  of  Advisors  to  the  National 
Security  Education  Board  Meeting 

AGENCY:  OfBce  of  the  Assistant 
Secretary  of  E)efense.  Strategy  and 
Requirements. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Group  of  Advisors  to  the 
National  Security  Education  Board.  The 
purpose  of  the  meeting  is  to  review  and 
make  recommendations  to  the  Board 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act.  Title  Vm  of  Pub.  L.  102- 
183.  as  amended. 

DATES:  October  26.  1997. 

ADDRESSES:  1101  Wilson  Boulevard, 
Suite  1210.  Arlington,  Virginia  22209- 
2248. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Deputy  Director. 
National  Security  Ediu»tion  Program, 
1101  Wilson  Boulevard.  Suite  1210, 
Rosslyn  P.O.  Box  20010.  Arlington. 
Virginia  22209-2248;  (703)  696-1991. 
Electronic  mail  address: 
coUiei^osd. pentagon. mil 

SUPPLEMENTARY  MFORMATION:  The  Group 
of  Advisors  meeting  is  open  to  the 
public. 

Dated:  September  18, 1997. 
LM.  Bynmn, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-25189  Filed  9-22-97;  8:45  am] 

BILLINO  COOE  BO«MM-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

National  Security  Education  Board 
Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense,  Strategy  and 
Requirements. 

ACTKM:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  National  Security 
Education  Board.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  to  the  Secretary  of 
Defense  concerning  requirements 
established  by  the  David  L.  Boren 
National  Security  Education  Act.  Tide 
vm  of  Pub.  L.  102-183,  as  amended. 

DATES:  October  27, 1997. 

ADDRESSES:  The  Crystal  City  Marriott 
Hotel,  1999  Jefferson  Davis  Highway, 
Arlington,  Virgima  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Edmond  J.  Collier.  Deputy  Director, 
National  Security  Education  Program, 
1101  Wilson  Boulevard,  Suite  1210, 
Rosslyn,  Virginia  22209-2248;  (703) 
696-1991.  Electronic  mail  address; 
colliei^osd.pentagon.mil 

SUPPLEiKNTARY  INFORMATION:  The  Board 
meeting  is  open  to  the  public. 

Dated:  September  18, 1997. 
L.M.  Bynum, 

AHemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  97-25190  Filed  9-22-97;  8:45  am] 
BILLINQ  CODE  BO0e-««-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tha  Secretary 

Defense  Science  Board  Task  Force  on 
Satellite  Raconnaissanca 

ACTION:  Notice  of  advisory  committee 
meetings. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Satellite  Reconnaissance 
will  meet  in  closed  session  on  October 
8-9,  October  24,  and  December  8, 1997 
at  Headquarters  NRO,  ChantiUy, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  this 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  review  the 
operational,  technical,  industrial,  and 
financial  aspects  of  the  following  and 
recommend  a  course  of  action  for  the 
Department:  the  National 
Reconnaissance  Office's  (NRO)  is 
creating  a  Future  Imager  Architectiire  as 
a  basis  for  acquiring  the  next  generation 
of  imaging  satellite  systems  and  their 
associated  ground  control  and 
processing;  and  in  parallel.  DARPA  is 
advocating  the  development  and 
demonstration  of  a  Surveillance  and 
Targeting  Light  Satellite  (Starlite) 
System  with  attributes  that  may  not  be 
included  in  NRO's  architecture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)).  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  §  552b{c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 
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Dated:  September  18. 1997. 
L.M.  Byrnun. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  97-25186  Filed  9-22-97;  8:45  am) 

BHUWO  C006  5000  04  M 


DEPARTMENT  OF  DEFEf4SE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Control  of  (Military  Excess/Surplus 
Materiel 

ACTKM:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Control  of  Military 
Excess/Siirplus  will  meet  in  closed 
session  on  October  7-S,  1997  at 
Strategic  Analysis,  Inc..  4001N.  FairEax 
Drive,  Arlington.  Virginia.  '.   • 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Etefense.  At  this  meeting 
the  Task  Force  will  examine  existing 
regulatory  and  statutory  guidance  in 
support  of  controls,  DoD 
Demilitarization  policy,  andprivBte 
sector  possession  of  DoD  surplus 
materiel.  Investigate  the  framework 
which  defines  MLI/SU  and  SME  and 
evaluate  the  capabilities  and  shortfalls 
for  identifying  and  controlling  them. 
Investigate  concepts  for  analysis  and 
execution  of  the  control  of  DoD  surplus 
materiel  in  a  post  cold-war  environment 
focusing  on  trade-off  analysis  of    «."    • 
difiierent  levels  of  control. 

In  accordance  with  Section  lQ(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amraided  (5 
U.S.C.  App.  n,  (1994)).  it  has  been- 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b©  (1)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  18, 1997. 
L.M.  Bjrnnm, 

Alternate  OSD  Federal  Register  LiaisoB 
Officer,  Department  of  Defense. 
IFR  Doc.  97-25187  Filed  9-22-97;  8i45  am] 

BnJJNQCOOC  5000  0«  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Acquisttion  Reform.  Phase  IV 

action:  Notice  of  advisory  committee 
meeting.  


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform,  Phase  IV  will  meet  in  open 
session  on  October  3, 1997  at  the 
Pentagon,  Room  1E801#4,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretmy  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Rick 
Sylvester  at  (703)  697-6398. 

Dated:  September  18, 1997. 
L.M.  Bynnm. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-25188  Filed  9-22-97;  8:45  am) 
BHJJNO  COOK  SOOO-Oa-M 


DEPARTMerr  OP  EDUCATION 

Notice  of  Propoeed  InfminaUun 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  trf  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required -by  the  Paperwork' 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  21,  1997.  A 
regular  clearance  process  is  also 
begiiuiing.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
[insert  the  60th  day  after  publication  of 
this  notice). 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 


Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education.  7th  & 
D  Streets.  S.W.,  Room  5624.  Regional 
Office  Building  3,  Washington,  D.C 
20202-4651. 

Written  comments  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Btiilding  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet        .^ 
address  #FIRB«ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLCMCNTARY  MFORMATICM:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Iniformation  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmmtal  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  bvu-den.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 


this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer.  (3)  is  the  estimate 
of  burden  accimite.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  17, 1997. 
CharlME. 


Acting  Deputy  Chief  Information  Officer, 
Office  ofOie  Chief  Information  Officer. 

Office  of  Educatioaal  Reaearch  and 
Improvement 

Type  of  Review:  New. 
Title:  Voluntary  National  Tests  in 
Reading  and  Mathematics. 

Abstract:  The  American  Institutes  for 
Research,  under  contract  with  the  Office 
of  Educational  Research  and 
Improvement,  is  coordinating  the 
development  of  the  Voluntary  National 
Tests  in  Reading  and  Mathematics.  Each 
Fall  from  1997  to  2001.  a  pilot  study  of 
developed  test  items  will  help  detect 
procedural  problems  and  aid  item 
selection  for  field  tests  conducted  the 
following  Spring. 

Additional  Information:  The 
Department  is  requesting  an  emergency 
clearance  for  the  Pilot  Test  of  the 
Voluntary  National  Tests  in  Reading 
and  Mathematics  by  October  21, 1997. 
If  normal  clearance  procedures  were 
followed,  it  would  prevent  the  pilot 
tests  from  occurring  this  Fall  which,  in 
turn,  would  prevent  the  final  tests  being 
ready  in  the  Spring,  1999,  as  called  for 
by  the  President. 
Frequency:  Annually. 
Affected  Public:  I;idividuals  or 
households;  State,  local  oi*  Tribal  Gov't, 
SEAs  or  LEAs. 
Reporting  Burden  and  Recordkeeping: 
Responses:  46,000. 
Burden  Hours:  53,800. 

(FR  Doc.  97-25158  Filed  9-22-97;  8:45  am] 
aauNO  oooE  4000-01 -p 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Informatioti  Officer,  invites  comments 
on  the  proposed  information  collection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited.to 
submit  comments  on  or  before 
November  24, 1997. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patiick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Eciucation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 


collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  17, 1897. 

Charlaa  E.  ilaiiMii. 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  ReseanJi  »^ 
Improvement 

Type  of  Review:  Reinstatement 

Title:  1999  National  Study  of 
Postsecondary  Faculty  (NSOPF— 99): 
Faculty  Questionnaire. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden  and  Recordkeeping: 
Responses:  25,000. 
Burden  Hours:  19,550. 

Abstract:  The  third  cycle  of  the 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  faculty 
and  instructors.  The  study  will  provide 
information  about  faculty  in 
postsecondary  institutions  which  is  key 
to  learning  about  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
information  about  faculty  and 
instructional  staff  in  two  ways — ' 
allowing  comparisons  to  be  made  over 
time  and  examining  critical  issues 
surrounding  faculty  that  have  developed 
since  the  firet  two  studies.  This 
clearance  request  covers  field  test  and 
full  scale  activities  for  the  second  phase 
of  the  study — collection  of  information 
from  a  nationally  representative  sample 
of  faculty  and  instructional  staff  at 
postsecondary  institutions.  This 
information,  together  with  information 
collected  in  the  first  phase  of  the  study 
(185CM)665)  on  the  institutions 
themselves,  will  provide  a  source  of 
descriptive,  analytical,  trend  and  policy 
relevant  research  on  the  way 
postsecondary  education  functions. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 
Title:  Uniform  Data  System  for 
Assistive  Technology  Devices  and 
Services. 
Frequency:  On  occasion. 
Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and 
Recordkeeping  Hour  Burden: 
Responses:  1.346. 
Burden  Hours:  271. 
Abstract:  Assistive  technology  (AT) 
devices  and  the  services  can  increase 
opportunities  for  education, 
emplojrment.  independence,  and 
integration  for  persons  with  disabilities. 
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However,  many  of  these  individuals 
have  not  gained  access  to  AT,  despite 
several  federal  initiatives  to  addross 
their  AT  needs.  This  data  collection  will 
allow  the  Department  of  Education  to 
assemble  information  on  the  types  of  AT 
currently  used  by  this  nation's  disabled 
and  the  funding  sources  for  these 
devices  and  services,  as  specified  in  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act,  as 
amended.  Subjects  will  represent  two 
groups:  AT  service -providers  (e.g., 
district  special  education  coordinators, 
vocational  rehabilitation  counselors, 
and  state  AT  project  personnel)  and  (B) 
consumers  of  AT  devices  and  services. 
(FR  Doc.  97-25159  Filed  9-22-97;  8f45  am) 
MJJNO  CODE  4aOO-«1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Monticeilo 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticeilo 
Site. 

Date  and  Time:  Tuesday,  October  21, 
1997 — 6:00  p.m.-8:00  p.m. 

Address:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticeilo, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist. 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567.  Grand 
Junction,  CO.  81502  (970)  248-7727. 

SUPPlfMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  advise 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Update  on  Operable  Unit  I  project; 
reports  from  subcommittees  on  local 
training  and  hiring,  health  and  safety, 
and  future  land  use. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 


items  should  contact  Audrey  Berry's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at (303)  248-7727. 

Issued  at  Washington.  DC  on  September 
18.  1997. 

Rachel  M.  Samnel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-25249  Filed  9-22-97;  8:45  am) 
MUJNO  COOK  stao-oi-p 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Ressfch 

Basic  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Uw  92-463,  86  Stat.  770). 
notice  is  given  of  a  meeting  of  the  Basic 
Energy  Sciences  Advisory  Committee. 

DATES:  Wednesday,  October  8, 1997— 
8:30  a.m.-5:00  p.m.;  Thursday,  October 
9, 1997—8:30  a.m.-3:00  p.m. 

AIX>RES8ES:  Gaithersburg  Holiday  Inn, 
#2  Montgomery  Village  Avenue, 
Gaithersburg,  MD  20879. 

FOR  FURTHER  MFORMATKM  CONTACT 

Dr.  Patricia  M.  Dehmer.  Basic  Energy 
Sciences  Advisory  Committee,  U.S. 
Department  of  Energy.  ER-10.  GTN, 
19901  Cermantown  Road,  Germantown, 
MD  20874-1290,  Telephone:  (301)  903- 
3081. 


SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

The  Committee  will  provide  advice 
and  guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda 

The  meeting  will  be  devoted  to  the 
report  of  the  Synchrotron  Radiation 
Light  Source  PaneL  Presentations  and 
discussion  will  cover  synchrotron 
radiation  light  sources.  After  an 
overview  of  synchrotron  radiation  light 
sources,  each  facility  will  make  a  brief 
presentation.  Members  of  the 
Synchrotron  Radiation  Light  Source 
Panel  then  will  make  presentations 
summarizing  their  findings  followed  by* 
the  Chair  of  the  Panel,  Professor  Robert 
Birgeneau,  presenting  the  Panel's 
recommendations. 

A  detailed  agenda  will  be  available 
two  weeks  before  the  meeting  bom  the 
Office  of  Basic  Energy  Sciences. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Patricia  Dehmer  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.  20585.  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington,  D.C.  on  September 
18.  1997. 

Rachel  M.  Samari. 

Deputy  Advisory  Committee  Management 
Officer 

(FR  Doc.  97-25250  Filed  9-22-97;  8:45  am) 
MJJNQ  cooc  ftiao-fti-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Fusion  Ertergy  Scieru^es  Advisory 
Committee 

AOBICY:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 
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SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  No.  92-463,  86  Stat.  770), 
notice  is  given  of  a  meeting  of  the 
Fusion  Energy  Sciences  Advisory 
Committee. 

DATES:  Monday,  October  20, 1997,  9:00 
a.m.  to  6:00  p.m.,  and  Tuesday,  October 
21, 1997,  9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Auditorium, 
Germantown,  Maryland  20874. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  III,  Executive 
Assistant,  Office  of  Fusion  Energy 
Sciences,  U.S.  Department  of  Energy, 
Germantovtm.  MD  20874.  Telephone: 
301-903-4941. 

8UPPI.EMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

To  receive  the  report  of  the  subpanel 
on  possible  U.S.  participation  in 
International  Thermonuclear 
Experimental  Reactor  (ITER),  and  to 
receive  informational  updates  on  other 
fusion  program  activities. 

Monday.  October  20,  1997 

DOE  Perspective 

Report  of  the  subpanel  on  U.S. 

Participation  in  ITER 
Public  Comments  on  Subpanel  Report 
Review  of  Theory  and  Computing 

Program 
Report  from  the  Working  Group  on 

International  Collaborations 

Public  Comments 

Tuesday.  October  21.  1997 

Complete  Report  to  DOE 

Report  to  Director.  Energy  Research 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Albert  L. 
Opdenaker  at  301-903-8584  (fax)  or 
albert.opdenaker9mailgw.er.doe.gov  (e- 
mail).  Requests  to  make  oral  statements 
must  be  received  5  days  prior  to  the 
meeting:  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  I- 


190,  Forrestal  Building.  1000 
Independence  Avenue,  S.W., 
Washington,  D.C,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C  on  September 
18, 1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-25248  Filed  9-22-97;  8:45  am) 

■UMQ  CODE  6460-«1-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1-11S-400I 

Arkansas  Western  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  17, 1997. 

Take  notice  that  on  September  12, 
1997.  Arkansas  Western  Pipeline 
Company  (AWP)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Sheet  No.  4  to  become  effective 
October  1, 1997. 

AWP  states  that  the  filing  establishes 
the  revised  Annual  Charge  Adjustment 
(ACA)  rate  effective  October  1, 1997,  for 
AWP's  transportation  rates.  The  ACA 
rate  is  designed  to  recover  the  charge 
assessed  by  the  Commission  piusuant  to 
Part  382  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  i>etitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lais  D.  Casliell, 
Secretary. 
(FR  Doc.  97-25146  Filed  9-22-97:  8:45  am| 

BOXING  COOE  STir-OI-M 


OEPARTMBTT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP97-742-O0OI 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

September  17. 1997. 

Take  notice  that  on  September  10, 
-    1997,  Columbia  Gas  Transmission 
Corporation  (Columbia),  Post  Office  Box 
1273,  Charleston,  West  Virginia  25325- 
1273,  filed  in  Docket  No.  CP97-742-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate 
an  additional  point  of  delivery  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA).  located  in  Franklin  County, 
Pennsylvania,  under  Columbia's 
certificate  issued  in  Docket  No.  CP83- 
76-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  point  of  delivery  to  CPA, 
consisting  of  interconnecting  and 
appurtenant  facilities  to  be  constructed 
and  operated  by  Coluimbia,  located  in 
Franklin  County,  Pennsylvania. 
Columbia  states  the  estimated  quantities 
of  natural  gas  to  be  delivered  at  the  new 
point  of  delivery  are  80  Dth  per  day  and 
1,600  Dth  annually.  Columbia  declares 
the  point  of  delivery  has  been  requested 
by  CPA  to  serve  Deerwood  Mountain 
Estates. 

Columbia  states  the  estimated  cost  to 
construct  this  new  point  of  delivery  is 
$29,100,  of  which  CPA  will  reimburse 
Columbia  100%  of  the  total  actual  cost 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission'4  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natiual  Gas  Act.    ■ 

Lois  D.  CmImII, 

Secretary. 

IFR  Doc  97-25138  Filed  9-22-97;  8:45  am) 

MUMO  COM  t717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  CP97-731-000] 

Kem  River  Gas  Transmission 
Company.  Notice  of  Request  Under 
Blanket  Authorization 

September  17,  1997. 

Take  notice  that  on  September  8. 
1997.  Kem  River  Gas  Transmission 
Company  (Kem  River),  295  Chipeta 
Way.  Salt  Lake  Qty.  Utah  84108.  filed 
in  Docket  No.  CP97-73 1-000  a  request 
pursuant  to  Sections  157.205,  157.211, 
and  157.216,  of  the  Commission's 
Regulations  under  the  Natiural  Gas  Act 
(18  CFR  157.205, 157,211.  157.216)  for 
authorization  to  remove  and  abandon 
facilities  at  an  existing  meter  station  and 
to  install  and  operate  upgraded  metering 
facilities  at  the  same  site  in  Washington 
County,  Utah  under  Kem  River's 
blanket  certificate  issued  in  Docket  No. 
CP89-204S-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
thetDommission  and  open  to  public 
inspection. 

Kem  River  states  that  it  proposes  to 
upgrade  the  Central  Meter  Station  by 
removing  the  one  existing  two-inch 
roots  meter  and  the  dual-run.  two-inch 
regulator  setting  and  replace  them  with 
one  four-inch  turbine  meter  and  one 
two-inch  flow  control  valve.  The  station 
upgrade  will  result  in  a  maximum 
station  design  capacity  of  22,000  Mcf 
per  day  at  a  contract  delivery  pressure 
of  650  psig. 

Any  person  or  the  Commission's  stafi^ 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

UiiD.Caahril. 

Secretaqr- 

[FR  Doc.  97-25135  Filed  9-22-97;  8:45  un| 

■LUNQ  OOOC  •n7-«1-M 

DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[DocfcM  No.  RP«7-62e-400I 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Ctumges  In  FERC  Gas  Tariff 

Septembar  17. 1997. 

Take  notice  that  on  September  12. 
1997,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  Third  Revised 
Sheet  No.  9.  with  an  effective  date  of 
October  12. 1997. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  provide  for  recovery 
of  additional  prior  period  adjustments 
to  MRT's  Account  No.  191  balance, 
representing  amounts  paid  by  MRT  to 
partially  resolve  litigation  involving  pre- 
Order  No.  636  gas  purchase  contracts, 
pursuant  to  Sections  16.2(b)  and  (c)  of 
the  General  Terms  and  Conditions  of 
MRT's  Tariff. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CadMll. 
Secretary. 

(FR  Doc.  97-25144  Filed  9-22-97;  8:45  am] 
MLUNO  COOK  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Podwt  No.  RP97-431-4W1] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

September  17. 1997. 

Take  notice  that  on  September  12. 
1997.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  Substitute  Third 
Revised  Sheet  No.  324.  to  be  effective 
September  1. 1997. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  August  29, 
1997  in  Docket  No.  RP97-43 1-000. 
which  required  Natural  to  reflect  a 
contract  term  cap  of  five  years,  but  to 
delete  other  of  the  proposed  changes  in 
the  present  docket. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheet  to  become  effective  on  September 
1. 1997. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's 
customers,  interested  state  regulatory 
agencies  and  all  parties  on  the  official 
service  list  in  Docket  No.  RP97-431- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashril. 
Secretary. 

(FR  Doa  97-25142  Filed  »-22-97:  8:45  am) 
■UJNO  COM  triT-oi-ai 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-733-«Nq 

Northern  Natural  Gas  Company;  Notice 
of  Request  UrKler  Blanket 
Authorization 

September  17. 1997. 

Take  notice  that  on  September  8. 
1997.  Northern  Natural  Gas  Company 
(Northem).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP97-733-000  a  request 
pursuant  to  Sections  157.205,  and 
157.212.  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  and  operate  a 
new  delivery  point,  located  in  Irion 
County,  Texas  imder  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northem  states  that  is  requests 
authority  to  install  and  operate  the 
proposed  delivery  p>oint  to 
accommodate  interruptible  natural  gas 
deliveries  to  West  Texas  Gas,  Inc. 
(WTG).  The  proposed  volimies  to  be 
delivered  are  500  MMBtu  oir  a  peak  day 
and  135,284  MMBtu  on  an  annual  basis. 
Northem  asserts  that  WTG  has 
requested  the  proposed  delivery  point  to 
provide  compressor  fuel. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  cmd  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  National  Gas  Act 
LoisO.CaslMU. 
Secretary. 

[FR  Doc.  97-25136  Filed  9-22-97;  8:45  am) 
■NXMO  COM  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-751-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

September  17, 1997. 

Take  notice  that  on  September  12, 
1997,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
Qty.  Utah  84158,  filed  in  Docket  No. 
CP97-751-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  removal  certain  obsolete  facilities  at 
the  Warden  Meter  Station  located  in 
Grant  County,  Washington,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-44 3-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  remove  the 
obsolete  2-inch  positive  displacement 
meter  at  the  Warden  Meter  Station, 
which  has  been  shut-in  since  1992,  in 
order  to  allow  easier  access  to  perform 
routine  maintenance  on  the  remaining 
facilities  since  there  is  limited  space  in 
the  existing  meter  building.  Northwest 
states  that  appurtenant  piping  will  be 
installed  as  auxiliary  facilities  imder  18 
CFR  Section  2.55(a)  so  the  former  meter 
run  can  be  used  as  a  meter  by-pass  line 
when  necessary. 

Northwest  states  that  removing  the  2- 
inch  positive  displacement  meter  will 
not  change  the  design  capacity  of  the 
Warden  Meter  Station  since  it  originally 
was  installed  only  to  measure  lower 
flows  than  the  remaining  3-inch  turbine 
meter  could  accurately  measure  and  the 
capacity  of  the  meter  station  still  will  be 
limited  by  the  existing  regulators. 

Northwest  further  states  that  the  cost 
of  removing  the  2-inch  positive 
displacement  meter  at  the  Warden 
Meter  Station  is  estimated  to  be 
approximately  $2,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conmiission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.250  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  diy  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gc^  Act 
LoisD-Casheli, 
Secretary. 

[FR  Doc.  97-25140  Filed  9-22-97;  8:45  am) 
BIUMQ  COM  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commission 


[Dodcet  No.  ES87-44-001] 

Orange  and  Rockland  Utilities,  Inc.; 
Notice  of  Filing 

September  19, 1997. 

Take  notice  that  on  September  18, 
1997,  Orange  and  Rockland  Utilities, 
Inc.  (O&R)  filed  an  amendment  to  its 
application  for  authorization  to  issue 
securities  in  the  above-captioned 
docket.  The  only  change  to  the 
previously-approved  application  is  a 
request  by  O&R  that  the  authorization 
become  effective  October  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
September  25, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tfi^n,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashall, 
Secretary. 

[FR  Doc.  97-25331  FUed  9-22-97;  8:45  am] 
■LUNO  COM  SMr-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-735-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  Under  Blanlwt 
Authorization 

September  17. 1997. 

Take  notice  that  on  September  8, 
1997.  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP97-735-000  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  measurement 
and  pipeline  facilities  at  certain  delivery 
point  locations,  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82-406-000.  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  Southern  proposes  to 
abandon  the  following  meter  stations: 
(1)  The  Crown/Zellerbach  Meter  Station 
(Point  Code  712500)  and  the  Crown/ 
Zellerbach  4-inch  Pipeline  which  are 
located  at  or  near  milepost  1.4  on 
Southern's  10-inch  Hub  Field  Line  in 
Marion  County,  Mississippi;  (2)  the 
Brookhaven  Meter  Station  (Point  Code 
743100)  which  is  located  at  or  near 
milepost  39.1  on  Southern's  18-inch 
Cranfield-Gwinville  Line  in  Lincoln 
County,  Mississippi;  (3)  the  Borden 
Chemical  Meter  Station  (Point  Code 
801200)  which  is  located  at  or  near 
milepost  130.2  on  Southern's  18-inch 
South  Main  Line  in  Marengo  County. 
Alabama;  (4)  the  Corps  of  Engineers 
Meter  Station  (Point  Code  731700) 
which  is  located  at  or  near  milepost  2.6 
on  Southern's  6-inch  Oliver  Electric 
Line  in  Warren  County,  Mississippi;  (5) 
the  McGraw  Edison  Meter  Station  and 
associated  tap  line  (Point  Code  731800) 
which  are  located  at  or  near  milepost 
2.3  on  Southern's  6-inch  Oliver  Electric 
Line  in  Warren  County,  Mississippi;  (6) 
the  Valley  Cement  Industries  Meter 
Station  (Point  Code  731500)  which  is 
located  at  or  near  milepost  18.4  on 
Southern's  Vicksburg  Line  &  Loop  Line 
in  Warren  County,  Mississippi;  (7)  the 
TO  Concord  Mines  Meter  Station  (Point 
Code  828500)  which  is  located  at  or 
near  milepost  6.4  on  Southern's  12-inch 
Bessemer/Calera  Line  in  Jefferson 
County.  Alabama;  (8)  the  Vulcan 
Materials  Meter  Station  (Point  Code 
837700)  which  is  located  at  or  near 
milepost  4.9  on  Southern's  12-inch  TCI 


Line  in  Jefferson  County,  Alabama;  (9) 
the  TCI  Coke  Works  Meter  Station 
(Point  Code  838900)  and  associated  tap 
line  which  are  located  at  or  near 
milepost  6.8  on  Southern's  10-inch  TCI 
Line  in  Jefferson  County.  Alabama;  (10) 
the  TQ  Wenonah-Ishkooda  Meter 
Station  (Point  Code  839400)  and 
associated  tap  line  which  are  located  at 
or  near  milepost  7.5  on  Southern's  10- 
inch  TQ  Line  in  Jefferson  County, 
Alabama;  (11)  the  Continental  Group, 
Inc.  Meter  Station  (Point  Code  839900) 
which  is  located  at  or  near  milepost  8.0 
on  Southern's  10-inch  TQ  Line  in 
Jefferson.  Alabama;  (12)  the  Shades 
Valley  Meter  Station  (Point  Code 
824200)  which  is  located  at  or  near 
milepost  327.8  on  Southern's  North 
Main  Line  &  Loop  Line  in  Jefferson 
County,  Alabama;  (13)  the  Walker 
County  Brick  Meter  Station  (Point  Code 
836500)  which  is  located  at  or  near 
milepost  18.9  on  Southern's  6-inch 
Cordova  Line  in  Walker  County, 
Alabama;  (14)  the  Certain  Teed  Meter 
Station  (Point  Code  935700)  which  is 
located  at  or  near  milepost  0.7  on 
Southern's  4-inch  Certain  Teed  Line  in 
Chatham  County,  Georgia;  and  (15)  the 
Southland  Oil  Meter  Station  (Point  Code 
732500)  which  is  located  at  or  near 
milepost  2.6  on  Southern's  6-inch 
Tinsley  Field  Line  in  Yazoo  County. 
Mississippi. 

Southern  states  that  the  plant 
operations  of  many  of  these  locations 
have  ceased  and  that  it  has  not  provided 
natural  gas  service  at  these  meter 
stations  for  at  least  three  years.  Southern 
also  states  that  the  abandonment  of 
facilities  will  not  result  in  any 
termination  or  interruption  of  existing 
service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CasheD, 
Secretary. 
IFR  Doc.  97-25137  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclMt  No.  CP97-748-000] 

Tennassee  Gas  Pipeline  Company;    . 
Notice  of  Request  Under  Blanket 
Authorization 

September  17, 1997. 

Take  notice  that  on  September  11, 
1997.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP97- 
748-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  approval  to  convert  an 
existing  receipt  point  for  SONAT 
Intrastate-Alabama  (SONAT),  an 
intrastate  pipeline  company,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-413-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA).  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  opdn  to  public 
inspection. 

Tennessee  proposes  to  convert 
existing  receipt  point  No.  1-2038 
located  in  Lamar  County,  Alabama,  by 
removing  an  eight-inch  check-valve, 
installing  a  spool  piece,  and  modifying 
the  existing  electronic  measuring 
equipment  to  function  as  a  delivery 
meter.  Tennessee  asserts  that  SONAT 
will  reimburse  Tennessee  for  the  cost  of 
this  project,  which  Tennessee  estimates 
to  be  $20,800. 

Tennessee  states  that  the  volumes  of 
natural  gas  to  be  delivered  to  SONAT  at 
the  proposed  delivery  point  will  be  on 
an  intemiptible  basis.  Tennessee  asserts 
that  the  total  volumes  delivered  to 
SONAT  t)efore  the  conversion  of  the 
receipt  point  do  not  exceed  the  total 
volumes  to  be  delivered  to  SONAT  after 
the  conversion  and  that  this  change  is 
not  prohibited  by  an  existing  tariff. 
Tennessee  further  asserts  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  specified  herein  without 
detriment  or  disadvantage  to 
Tennessee's  other  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 


the  time  allowed  for  filing  a  protest.  If 

a  protest  is  filed  and  not  withdrawn  30 

days  after  the  time  allowed  for  filing  a 

protest,  the  instant  request  shall  be 

treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

Lois  D.  Cash«U, 

Secretary. 

(FR  Doc.  97-25139  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dociwt  No.  RP97-627-00q] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  17, 1997. 

Take  notice  that  on  September  12, 
1997,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  the  revised  tariff 
sheets  listed  on  Appendix  A  of  the  filing 
to  become  effective  October  6, 1997. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  reflect  changes  in 
Texas  Eastern's  Rate  Schedule  X-28 
which  were  authorized  in  Texas 
Eastern's  Order  No.  636  restructuring 
proceeding  in  Docket  Nos.  RS92-11- 
000,  et  al. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Sti«et,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  97-25145  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-437-000] 

Williams  Natural  Gas  Company  arKf 
Missouri  Gas  Energy,  a  Division  of 
Southern  Union  Company;  Data 
Request  arKi  Notice  of  Staff  Technical 
Conference 

September  17, 1997. 

On  August  1, 1997.  Williams  Natural 
Gas  Company  (Williams)  and  Missouri 
Gas  Energy,  a  Division  of  Southern 
Union  Company  (MGE)  filed  a  request 
for  a  declaratory  order  requesting  that 
the  Commission  resolve  certain  issues 
concerning  the  operation  of  the  right  of 
first  refusal  (ROFR)  mechanism  on 
William's  system.  A  number  of  parties 
have  filed  interventions  and  protests  or 
comments  on  the  filing.  Some  of  those 
filing  comments  and  the  Commission 
staff  are  not  clear  about  some  aspects  of 
the  request  for  a  declaratory  order.  In 
order  to  clarify  these  issues,  Williams 
and  MGE  are  required  to  respond  to  the 
following  questions  by  October  3, 1997. 
A  technical  conference  to  discuss  these 
issues  will  be  held  on  October  21, 1997. 

1 .  For  each  example  posited  in  the 
August  1,  1997  Declaratory  Order 
request,  Williams  and  MGE  must 
provide  a  complete  description  of  the 
expiring  contract  and  the  bids  received 
on  the  capacity,  including,  the  capacify 
for  each  component  of  TSS  service 
under  the  expiring  contract,  whethei  the 
bids  submitted  are  for  TSS  service,  the 
capacities  of  each  TSS  component 
contained  in  each  bid  for  the  expiring 
capacity,  the  duration  of  the  bids,  and 
the  rate  bid  and  maximum  rate  for  each 
component. 

2.  Parts  A  and  C  of  the  August  1, 1997 
Declaratory  Order  request  appear  to 
pose  the  same  question,  and  Williams 
and  MGE  must  explain  any  intended 
difference  in  the  questions  posed. 

3.  Williams  and  MGE  must  explain 
how  the  examples  in  their  request  for  a 
Declaratory  Order  dlfiier  firom  the  issue 
addressed  by  the  Commission  in 
William's  restructuring  proceeding, 
Williams  Natural  Gas  Company,  66 
FERC  1 61.315.  at  61,946  (1994). 

The  response  to  these  questions 
should  be  filed  in  accordance  with  the 
provisions  of  the  Commission's  Rules  of 
Practice  and  Procedure,  in  particular.  18 
CFR  385.2001  and  385.2010  (Rules  2001 
and  2010).  which  require  that 
documents  be  filed  with  the  Secretary  of 
the  Commission  and  served  on  all 
parties  in  the  docket 

The  conference  to  address  these 
issues  will  be  held  on  October  21, 1997, 


beginning  at  10  a.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426. 

All  interested  persons  are  invited  to 
attend. 

LoisD.CadMll. 
Secretary. 
[FR  Doc.  97-25143  Filed  9-22-97;  8:45  am) 

BIUINQ  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrander  of  Ucensa 

September  17, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8924-030. 

c.  Date  filed:  August  5, 1997. 

d.  Applicant:  Northeast 
Hydrodevelopment  Corporation. 

e.  Name  of  Project:  McLane  Dam. 
/.  Location:  Souhegan  River,  in 

Hillsboro  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jason  M. 
Hines,  1114  East  Victor  Street, 
Bellingham,  WA  98225,  (360)  752-9502. 

i.  FERC  Contact:  James  Himter,  (202) 
219-2839. 

j.  Comment  Date:  October  30, 1997. 

k.  Description  of  Project:  The  project 
would  have  consisted  of:  (1)  The 
existing  230-foot-long,  18-foot-high. 
concrete  McLane  Dam  and  6-acFe 
reservoir;  (2)  a  32-foot-long,  16-foot- 
wide  powerhouse  containing  a  300- 
kilowatt  generating  unit'  and  (3)  a  225- 
foot-long,  biuied  transmission  line. 

The  Licensee  requests  surrender  of 
the  license,  stating  that  restoration  of 
the  dam's  spillway  and  west  abutment, 
and  site  preparation  have  been  the  only 
on-site  construction  activities.  This 
work  was  completed  prior  to  July  1, 
1993,  when  construction  was  suspended 
due  to  a  lack  of  funds. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
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protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  ptulicular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  Slings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  flled  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  speciHed  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Caahell,  r 

Secretary. 
|FR  Doc  97-25141  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice;  Sunshine  Act  Meeting 

September  17, 1997. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBLISHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L  NO.  94-409),  5  U.S.C. 
552B: 

AGENCY  HOLOtNG  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  September  24,  1997, 
10:00  a.m. 

PLACE:  Room  2C,  888  First  Street.  N.E., 
Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 


'Note — Items  Listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary;  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

THIS  IS  A  UST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  LISTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA;  HOWEVER. 
ALL  PUBLIC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

CONSENT  AGENDA— HYDRO 

682ND  MEETING— SEPTEMBER  24. 
1997 

REGULAR  MEETING  (10:00  A.M.) 

CAH-1. 

PROJECT  NO.  2442-028,  CITY  OF 

WATERTOWN,  NEW  YORK 
CAH-2. 

PROJECT  NO.  8185-032, 

BLUESTONE  ENERGY  DESIGN. 

INC. 
CAH-3. 
PROJECT  NO.  4632-020,  CLIFTON 

POWER  CORPORATION 
CAH-4. 
PROJECT  NO.  10078-014,  CARL  AND 

ELAINE  HITCHCOCK 
CAH-5. 

PROJECT  NO.  2322-023,  CENTRAL 

MAINE  POWER  COMPANY 
PROJECT  NO.  2325-021.  CENTRAL 

MAINE  POWER  COMPANY 
PROJECT  NO.  2552-022,  CENTRAL 

MAINE  POWER  COMPANY 
PROJECT  NO.  2574-021,  MERIMIL 

LIMITED  PARTNERSHIP 
PROJECT  NO.  5073-051,  BENTON 

FALLS  ASSOCIATES 
PROJECT  NO.  2611-030,  KIMBERLY- 
CLARK  TISSUE  COMPANY/UAH 

HYDRO- KENNEBEC  UMITED 

PARTNERSHIP 
PROJECT  NO.  11472-002, 

CONSOLIDATED  HYDRO  MAINE 

INC. 
CAH-6. 

PROJECT  NO.  2833-055,  PUBUC 

UTILITY  DISTRICT  NO.  1  OF 

LEWIS  COUNTY.  WASHINGTON 

CAE-7^ 

OMITTED 

CONSENT  ELECTRIC— AGENDA 

CAE-1. 

DOCKET  NO.  ER97-3955-000. 
COMMONWEALTH  EDISON 
COMPANY  AND 
'  COMMONWEALTH  EDISON 
COMPANY  OF  INDIANA,  INC. 
CAE-2. 

DOCKET  NO.  ER97-41 16-000, 
INVENTORY  MANAGEMENT  AND 


DISTRIBUTION  COMPANY.  INC. 
CAE-3. 

DOCKET  NO.  ER97-2460-000, 

UNITIL  POWER  CORPORATION 
DOCKET  NO.  ER97-2462-O0O, 

UNITIL  RESOURCES.  INC. 
DOCKET  NO.  ER97-246,i-000, 
FITCHBURG  GAS  AND  ELECTRIC 
LIGHT  COMPANY 
CAE-4. 

DOCKET  NO.  ER97-3  83  2-000, 

DETROIT  EDISON  COMPANY 
DOCKET  NO.  ER97-3834-0O0,  DTE 

ENERGY  TRADING.  INC. 
DOCKET  NO.  ER97-3835-000,  DTE 
COENERGY.  L.L.C. 
CAE-5. 
DOCKET  NOS.  ER96-1 794-000  AND 
001,  SOUTHERN  COMPANY 
SERVICES,  INC. 
CAE-6. 

DOCKET  NO.  ER96-2850-001. 
SIERRA  PACIFIC  POWER 
COMPANY 
CAE-7^ 

OMITTED 
CAE-8. 

OMITTED 
CAE-9. 

OMITTED 
CAE-10. 

DC'JKET  NOS.  ER96-2381-000  AND 
OA96-39-000.  FLORIDA  POWER  & 
LIGHT  COMPANY 
CAE-11. 

DOCKET  NO.  TX96-2-000.  CITY  OF 
COLLEGE  STATION.  TEXAS 
CAE-12. 

DOCKET  NO.  EC93-6-004. 
CINCINNATI  GAS  &  ELECTRIC 
COMPANY  AND  PSI  ENERGY.  INC. 
CAE-13. 

DOCKET  NO.  ER97-3663-000. 

UNION  ELECTRIC  DEVELOPMENT 
'    CORPORATION 
DOCKET  NO.  ER97-3664-000. 
UNION  ELECTRIC  COMPANY 
CAE-14. 

DOCKET  NO.  EL97-40-001, 
INDEPENDENT  POWER 
PRODUCERS  OF  NEW  YORK.  INC. 
CAE-15. 

OMITTED 
CAE-16^ 

OMITTED 
CAE-17. 

DOCKET  NO.  ER95-59-001, 
SOUTHERN  COMPANY  SERVICES, 
INC. 
DOCKET  NO.  ER95-1 38-001, 

MISSISSIPPI  POWER  COMPANY 
DOCKET  NO.  ER95-149-001, 
ALABAMA  POWER  COMPANY  . 
CAE— 18 

DOCKET  NO.  ER96-3146-001,  WEST 
PENN  POWER  COMPANY 
CAE-19. 

DOCKET  NO.  EL97-25-001,  NORAM 
ENERGY  SERVICES.  INC. 
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CAE-20. 

DOCKET  NO.  ER97-1510-001, 
CONSUMERS  ENERGY  COMPANY 
CAE-21. 

OMITTED 
CAE-22. 

DOCKET  NO.  ER86-645-008, 
BOSTON  EDISON  COMPANY 
CAE-23. 

OMITTED 
CAE-24. 

OMITTED 
CAE-25. 
DOCKET  NO.  EL96-37-000,  PACIFIC 
GAS  &  ELECTRIC  COMPANY 
CAE-26. 
DOCKET  NO.  RM95-7-000.  SERVICE 
COMPARABILITY  IN  THE 
ELECTRIC  UTILITY  INDUSTRY 
DOCKET  NO.  RM95-1 0-000, 
ELECTRIC  TRANSMISSION 
SERVICE  COMPARABILITY 
TARIFFS 
DOCKET  NO.  RM95-1 3-000, 
REPORTING  REQUIREMENTS 
AND  FEES  APPLICABLE  TO 
POWER  MARKETERS 

CONSENT  AGENDA— OIL  AND  GAS 

CAG-1. 

DOCKET  NOS.  RP96-268-002  AND 
003,  TENNESSEE  GAS  PIPELINE 
COMPANY 
DOCKET  NOS.  RP96-308-001 ,  002 
AND  003,  TENNESSEE  GAS 
PIPELINE  COMPANY 
DOCKET  NO.  RP96-269-003.  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-2. 
DOCKET  NO.  RP97-446-000. 
NAUTILUS  PIPELINE  COMPANY. 
LLC 
CAG-3. 

DOCKET  NO.  RP97-487-000, 
GARDEN  BANKS  GAS  PIPELINE, 
LLC 
CAG-4. 

IXX3CET  NO.  RP97-494-000,  ANR 
PIPELINE  COMPANY 
CAG-5. 

OMITTED 
CAG-€. 

OMITTED 
CAG-7. 

IXX3CET  NO.  RP97-469-000, 
NATURAL  GAS  PIPELINE 
COMPANY  OF  AMERICA 
CAG-8. 

DOCKET  NO.  RP97-484-000. 
WILUAMS  NATURAL  GAS 
COMPANY 
CAG-9. 

DOCKET  NO.  RP97-48ft-000. 
COLORADO  INTERSTATE  GAS 
COMPANY 
CAG-10. 

DOCKET  NO.  RP97-490-000. 
TRAILBLAZER  PIPELINE 


COMPANY 
CAG-1 1. 
DOCKET  NO.  RP97-496-000. 
NORTHERN  NATURAL  GAS 
COMPANY 
CAG-12. 

DOCKET  NO.  RP97-497-000,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-13.  - 

OMITTED 
CAG-14. 

DOCKET  NO.  RP97-503-000. 
WYOMING  INTERSTATE 
COMPANY,  LTD. 
CAG-15. 
DOCKET  NOS.  PR96-7-000  AND  001. 
TRANSOK,  INC 
CAG-16. 
DOCKET  NOS.  PR97-3-000  AND  001. 
OLYMPIC  PIPELINE  COMPANY 
CAG-1 7. 

DOCKET  NO.  RP96-345-001 , 
TENNESSEE  GAS  PIPELINE 
COMPANY 
CAG-18. 

DOCKET  NOS.  RP96-366-005  AND 
FA94-1 5-002,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-19. 

DOCKET  NOS.  RP97-41 1-000  AND 
001.  SEA  ROBIN  PIPELINE 
COMPANY 
CAG-20. 

DOCKET  NO.  RP91-26-017,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-21. 

OMITTED 
CAG-22. 
DOCKET  NOS.  RP97-248-000  AND 
001.  NORTHERN  NATURAL  GAS 
COMPANY 
CAG-23. 

DOCKET  NOS.  RP97-315-000  AND 
004.  NORTHWEST  PIPELINE 
CORPORA-nON' 
CAG-24. 
DOCKET  NOS.  TM97-3-25-001.  002 
AND  RP97-233-000,  MISSISSIPPI 
RIVER  TRANSMISSION 
CORPORA-nON 
CAG-25. 

OMITTED 
CAG-26. 
DOCKET  NOS.^RP87-33-011.  012 
AND  TA88-1-43-O05,  WILUAMS 
NATURAL  GAS  COMPANY 
CAG-27. 

DOCKET  NOS.  RP93-206-018  AND 
RP96-34  7-009,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-28. 

DOCKET  NO.  RP97-397-001.  EL 
PASO  NATURAL  GAS  COMPANY 
CAG-29. 

DOCKET  NO.  RP97-284-001, 

SOUTHERN  CALIFORNL\  EDISON 
COMPANY  V.  SOUTHERN 
CALIFORNL\  GAS  COMPANY 
CAG-30. 


DOCKET  NO.  RP97-1-009, 

NATIONAL  FUEL  GAS  SUPPLY 
CORPORATION 
CAG-31. 

OMITTED 
CAG-32. 
DOCKET  NO.  RM87-3-028,  ANNUAL 
CHARGES  UNDER  THE  OMNIBUS 
BUDGET  RECONCnJATION  ACT 
OF  1966  (EXPLORER  PIPELINE 
COMPANY) 
CAG-33. 

OMITTED 
CAG-34. 

DOCKET  NOS.  RP91-203-065,  RP92- 
132-053  AND  RS92-23-030, 
TENNESSEE  GAS  PIPELINE 
COMPANY 
CAG-35. 
DOCKET  NO.  RP96-383-002,  CNG 
TRANSMISSION  CORPORATION 
CAG-36. 
DOCKET  NO.  RM97-»-O00. 
INPORMA"nON  AND  REQUESTS 
CAG-37. 

DOCKET  NO.  CP96-544-003. 
PACIFIC  INTERSTATE 
TRANSMISSION  COMPANY 
CAG-38. 

DOCKET  NO.  CP96-572-O01,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-39. 
DOCKET  NO.  CP96-727-002,  KERN 
RIVER  GAS  TRANSMISSION 
COMPANY 
CAG-40. 

DOCKET  NO.  CP91-1 794-002, 
TRUNKLINE  GAS  COMPANY  AND 
KOCH  GATEWAY  PIPELINE 
COMPANY 
CAG-41. 

DOCKET  NO.  CP97-331-000, 
TRANSCONTINENTAL  GAS  PIPE 
LINE  CORPORATION 
CAG-42. 
DOCKET  NO.  CP96-178-004. 
MARTTIMES  &  NORTHEAST 
PIPELINE,  LLC. 
,     DOCKET  NO.  CP97-238-O01, 
MARTTIMES  &  NORTHEAST 
PIPELINE,  L.L.C.  AND  PORTLAND 
NATURAL  GAS  TRANSMISSION 
SYSTEM 
CAG-43. 
DOCKET  NO.  CP97-521-000,  "TEXAS 
GAS  TRANSMISSIC»4 
CORPORATION 

HYDRO  AGENDA 

H-1. 

PROJECT  NO.  5090-005,  CTTY  OF 
IDAHO  FALLS,  IDAHO.  ORDER  ON 
APPLICA-nON  FOR  UCENSE. 

ELECTRIC  AGENDA 

E-1. 
DOCKET  NOS.  ER97-4024-000  AND 
EL95-62-000.  BRITISH  COLUMBIA 
POWER  EXCHANGE 
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CORPORATION. 
ORDER  ON  MARKET  BASED  RATES. 

BLANKET  AUTHORIZATIONS, 

AND  WAIVERS.  AND  ON 

WITHDRAWAL  OF  PETITION  FOR 

DECLARATORY  ORDER. 
E-2. 

DOCKET  NO.  NJ97-1-O00. 

SOUTHERN  ILLINOIS  POWER 

COOPERATIVE. 
ORDER  ON  RECIPROCITY  TARIFF 

HLED  BY  NON-JURISDICTIONAL 

UTILITY. 

OIL  AND  GAS  AGENDA 

/.  PIPEUNE  RATE  MA  ITERS 

PR-1. 

DOCKET  NO.  RP94-365-000. 

WIUJAMS  NATURAL  GAS 

COMPANY 
ORDER  ON  INFITAL  DEQSION. 

n.  PIPEUNE  CERTIFICA  TE  MA  TTES 

PC-1. 

DOCKET  NOS.  CP96-1 52-000  AND 

001,  KANSAS  PIPEUNE 
COMPANY  AND  RIVERSIDE 
PIPELINE  COMPANY,  L.P. 

DOCKET  NO.  CP97-738-000, 
TRANSOK,  INC. 

DOCKET  NO.  PR94-3-O02,  KANSOK 
PARTNERSHIP 

DOCKET  NO.  RP95-212-O02, 

KANSOK  PARTNERSHIP.  KANSAS 
PIPELINE  PARTNERSHIP  AND 
RIVERSIDE  PIPELINE  COMPANY, 
L.P. 

DOCKET  NO.  RP95-395-002, 
WILLIAMS  NATURAL  GAS 
COMPANY  V.  KANSAS  PIPELINE 
OPERATING  COMPANY,  KANSAS 
PIPELINE  PARTNERSHIP, 
KANSOK  PARTNERSHIP  AND 
RIVERSIDE  PIPELINE  COMPANY. 
LP. 
APPUCATION  FOR  CERTIFICATE  TO 
OPERATE  EXISTING  FACILITIES 
AS  JURISDICTIONAL 
INTERSTATE  PIPELINE 
COMPANY. 
PC-2. 

DOCKET  NO.  CP9&-61D-000. 
GRANITE  STATE  GAS 
TRANSMISSION,  INC. 
APPUCATION  TO  CONSTRUCT  AND 
OPERATE  LNG  FACILITY  IN 
WELLS,  MAINE. 
PC-3. 

DOCKET  NOS.  CP96-248-000.  001, 

002.  003  AND  004.  PORTLAND 
NATURAL  GAS  TRANSMISSION 
SYSTEM 

DOCKET  NOS.  CP96-249-000.  001, 
002,  003.  004,  005  AND  006, 
PORTLAND  NATURAL  GAS 
TRANSMISSION  SYSTEM 

DOCKET  NO.  CP97-238-000, 
MARITIMES  AND  NORTHEAST 


PIPELINE,  LL.C.  AND  PORTLAND 

NATURAL  GAS  TRANSMISSION 

SYSTEM 
APPLICATION  TO  CONSTRUCT  AND 

OPERATE  NEW  242  MILE 

PIPELINE. 
PC-4. 

DOCKET  NOS.  CP96-809-000,  001 , 

002.  003  AND  CP96-810-000, 

MARITIMES  &  NORTHEAST 

PIPELINE,  L.L.C. 
DOCKET  NO.  CP96-1 78-004, 

MARITIMES  &  NORTHEAST 

PIPELINE,  L.L.C. 
DOCKET  NO.  CP97-238-000. 

MARITIMES  &  NORTHEAST 

PIPELINE,  L.L.C.  AND  PORTLAND 

NATURAL  GAS  TRANSMISSION 

SYSTEM. 
APPLICATION  TO  CONSTRUCT  AND 

OPERATE  230  MILE  PIPELINE. 

PC-5. 

OMITTED 
Lob  O.  Cashell. 
Secretary. 

[FR  Doc.  97-25280  Filed  9-1&-97;  4:17  pm| 
MUJNQ  COM  ariT-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-5896-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review; 
Standards  of  Performance  for  New 
Stationary  Sources  Ammonium  Sulfate 
Manufacturing  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D)),  this  notice  announces 
that  the  following  Information 
.Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Standards  of  Performance  for 
New  Stationary  Sources  — Ammonium 
Sulfate  Manufacturing  Plants —  NSPS 
Subpart  PP  (OMB#  2060-0032).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  23.  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.1066.02 

SUPPt.a«ENTARY  INFORMATION: 

Title:  Standards  of  Performance  for 
Ammonium  Sulfate  Manufacturing 
Plants  (OMB  Control  No.  2060-0032; 


EPA  ICR  No  1066.02).  This  is  a  request 
for  reinstatement  without  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Abstract:  The  Administrator  has 
judged  that  PM  emissions  from 
anunonium  sulfate  manufacturing 
plants  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of 
ammoniiun  sulfate  manufacturing 
plants  must  make  the  following  one- 
time-only reports:  notification  of  the 
date  of  construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate;  and 
the  notification  of  the  date  of  the  initial 
performance  test.  The  recordkeeping 
requirements  for  ammonium  sulfate 
plants  consist  of  tbe  occurrence  and 
duration  of  all  start-ups  and 
malfunctions,  the  initial  performance 
tests  results,  amount  of  ammonium 
sulfate  feed  material,  and  the  pressure 
drop  across  the  emission  control  system. 
Records  of  startups,  shutdowns  and 
malfunctions  shaJl  be  noted  as  they 
occur.  Records  of  the  performance  test 
should  include  information  necessary  to 
determine  the  conditions  of  the 
performance  test,  and  performance  test 
measurements  (including  pressure  drop 
across  the  emission  control  system)  and 
results.  The  continuous  monitoring 
system  (CMS)  shall  record  pressure  drop 
across  the  scrubbers  continuously  and 
automatically. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  March  5, 
1997.  No  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  91.2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons.to  generate,  maintain,  retain. 
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or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  ac^ust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Anunonium  sulfote  manufacturing 
Cacilities. 

Estimated  Number  of  Respondents:  2. 

Frequency  of  Response:  1. 

Estimated  Number  of  Responses:  2. 

Estimated  Total  Annual  Hour  Burden: 
182  hours. 

Estimated  Total  Annualized  Cost 
Burden: 0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1066.02  and 
OMB  Control  No.  206O-O032  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW.  Washington,  DC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Stiwt,  NW. 
Washington,  DC  20503. 

Dated:  September  17, 1997. 
Joseph  Rirtier, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-25131  Filed  9-22-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FR-5897-4] 

Industrial  NorvHazardous  Waste  Policy 
Dialogue  CommlttM;  Notice  of  Charter 
Renewal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  charter  renewal. 


The  Charter  for  the  Environmental 
Protection  Agency's  (EPA)  Industrial 
Non-Hazardous  Waste  Policy  Dialogue 
Committee  will  be  renewed  for  an 
additional  two-year  period,  as  a 
necessary  committee  which  is  in  the 
public  interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  of  (FACA),  5  U.S.C 
appl.2  section  9(c).  The  purpose  of 
INIfWPDC  is  to  provide  advice  and 
counsel  to  the  EPA  on  issues  associated 
with  management  and  disposal 
guidelines  for  industrial,  non-hazardous 
waste  under  the  Resource  Conservation 
and  Recovery  Act.  It  is  determined  that 
INHWPDC  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Agency  by  law. 

Inquiries  may  be  directed  to  Eteborah 
Dalton.  Designated  Federal  Officer, 
NACEPT,  U.S.  EPA.  Deputy  Director. 
Consensus  and  Dispute  Resolution 
Program  (mail  code  2136),  401  M  Street. 
SW,  Washington,  DC  20460. 

Dated:  September  17, 1997. 
Deborah  Deltim, 
Deagnated  Federal  Officer. 
(FR  Doc.  97-25222  Filed  9-22-97;  8:45  am) 
BiLUHo  CODE  eaao-ao-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S89e-8| 

San  Gabriel  Valley  Superfund  Sites 
Notice  of  Proposed  Administrative 
Sotttamsnt 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C  9600  et  seq., 
notice  is  hereby  given  that  on  August 
16, 1997  the  United  States 
Enviroiunental  Protection  Agency 
("EPA")  and  the  United  States 
Department  of  Justice  ("DOJ")  executed 
a  proposed  Prospective  Purchaser 
Agreement  pertaining  to  a  property 
transaction  within  the  San  Gabriel 
Valley  Superfund  Sites.  The  proposed 
Prospective  Piuchaser  Agreement  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA,  42  U.S.C  9606  and 
9607,  and  section  7003  of  the  Solid 
Waste  Disposal  Act.  as  amended,  42 


U.S.C.  6973,  against  Ekstrom  Properties 
and  Cardinal  Industrial  Finishes  (the 
"Purchasers").  The  Pim:hasers  plan  to 
acquire  an  eleven  acre  parcel  located 
within  the  Puente  Valley  Operable  Unit 
of  the  San  Gabriel  Valley  Superfund 
Sites  near  Los  Angeles,  California  for 
the  purposes  of  developing  and 
operating  a  powder  coating 
manufacturing  fecility.  The  proposed 
settiement  would  require  the  Purchasen 
to  make  a  one-time  payment  of 
$150,000,  which  would  be  placed  into 
a  special  account  for  response  actions  in 
the  Puente  Valley  Operable  Unit 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
dociunent,  EPA  will  receive  written 
comments  relating  to  this  proposed 
settlement  If  requested  prior  to  the 
expiration  of  this  public  comment 
period,  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  October  23, 1997. 

AVAILABiUTY:  The  proposed  Prospective 
Purchaser  Agreement  and  additional 
backgroimd  documentation  relating  to 
the  settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  San  Francisco,  CA,  94105.  A 
copy  of  the  proposed  settlement  may 
also  be  obtained  from  Brett  Mofhtt, 
Assistant  Regional  Counsel  (ORC-3). 
Office  of  Regional  Counsel,  U.S.  EPA 
Region  DC,  75  Hawthorne  Street,  San 
Francisco.  CA.  94105.  Comments  should 
reference  "Cardinal  Industrial 
Finishes — Puente  Valley  Operable  Unit, 
San  Gabriel  Valley  Superfimd  Sites" 
and  "Docket  No.  97-12"  and  should  be 
addressed  to  Brett  MofEatt  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACTS 
Brett  MoQatt,  Assistant  Regional 
Counsel  (ORC-3),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  DC,  75 
Hawthorne  Street  San  Francisco,  CA. 
94105;  E-mail: 

mofiiattbrettdepamail.epa.gov;  Phone: 
(415)  744-1374. 
Keith  Takata, 

Director,  Superfund  Division,  U.S.  EPA, 
Region  DC. 

(FR  Doc  97-25227  Filed  9-22-97;  8:4S  am) 
ooec 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5897-11  ' 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Fourth  And 
Carey  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

conunent. 

SUMMARY:  In  accordance  with  section 
122(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Fourth  and 
Carey  Site  in  Hutchinson,  Kansas,  with 
the  following  settling  parties:  4th  & 
Carey  PRP  Group  and  the  Lowen 
Corporation.  The  settlement  requires  the 
settling  parties  to  pay  $180,382.66  to  the 
Hazardous  Substances  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
Section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a).  For  thirty  (30)  days  following 
the  date  of  publication  of  this 
document,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
.any  comments  received  will  be  available 
for  public  inspection  at  the  Hutchinson 
Public  Library,  901  N.  Main  Street, 
Hutchinson,  Kansas  67501-4401,  and  at 
the  EPA  RegionVIl  Office,  located  at  726 
Niinnesota  Avenue  in  Kansas  City, 
Kansas  66101. 

DATES:  Comments  must  be  submitted  on 
or  before  October  23. 1997. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  Hutchinson 
Public  Library,  located  at  901  N.  Main 
Street.  Hutchinson  Kansas  67501-4401, 
and  during  weekday  business  hours  at 
the  EPA  Region  VII  Office  at  726 
Minnesota  Avenue  in  Kansas  City, 
Kansas  66101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Vanessa  Cobbs,  Regional  Docket  Clerk. 
EPA  Region  VII.  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  telephone: 
(913)  551-7630.  Comments  should 
reference  the  Fourth  and  Carey  Site  in 
Hutchinson,  Kansas,  and  EPA  Docket 
No.  Vn-97-F-0013  and  should  be 


addressed  to  Ms.  Cobbs  at  the  address 
above. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Cerhardt  Braeckel,  Assistant 
Regional  Counsel,  EPA  Region  VII. 
Office  of  Regional  Counsel.  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101,  telephone:  (913)  551-7471. 

Dated:  September  2, 1997. 
Michael  J.  Sanderson, 
Director,  Superfund  Division,  U.S.  EPA 
Region  Vn. 
[FR  Doc.  97-25225  Filed  9-22-97;  8:45  am) 

WLUNQCOOE  8860  6C  P 


ENVIROr^MENTAL  PROTECTION 
AGENCY 

[FRL-6896-9] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Fourth  And 
Carey  Site 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended  ("CERCLA").  42  U.S.C 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Fourth  and 
Carey  Site  in  Hutchinson.  Kansas,  with 
the  following  settling  parties: 
Groendyke  Transport  Inc.,  and  V  ft  M 
Transport,  Inc.  The  settlement  requires 
the  settling  parties  to  pay  $25,496.00  to 
the  Hazardous  Substances  Superfund. 
The  settlement  includes  a  covenant  not 
to  sue  the  settling  parties  pursuant  to 
Section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a).  For  thirty  (30)  days  following 
the  date  of  publication  of  this 
document,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  Hutchinson 
Public  Library.  901  N.  Main  Street. 
Hutchinson,  Kansas  67501—4401,  and  at 
the  EPA  RegionVIl  Office,  located  at  726 
Minnesota  Avenue  in  Kansas  City, 
Kansas  66101. 

DATES:  Comments  must  be  submitted  on 
or  before  October  23,  1997. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 


relating  to  the  settlement  are  available 
for  public  inspection  at  the  Hutchinson 
Public  Library,  located  at  901  N.  Main 
Street,  Hutchinson,  Kansas  67501-4401, 
and  during  weekday  business  hours  at 
the  EPA  Region  VU  Office  at  726 
Minnesota  Avenue  in  Kansas  City, 
Kansas  66101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Vanessa  Cobbs,  Regional  Docket  Clerk, 
EPA  Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  telephone: 
(913)  551-7630.  Comments  should 
reference  the  Fourth  and  Carey  Site  in 
Hutchinson,  Kansas,  and  EPA  Docket 
No.  VII-97-F-0014  and  should  be 
addressed  to  Ms.  Cobbs  at  the  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Cerhardt  Braeckel,  Assistant 
Regional  Counsel,  EPA  Region  VII, 
Office  of  Regional  Counsel,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  telephone:  (913)  551-7471. 

Dated:  September  2, 1997. 
Michael  J.  Sanderaon. 
Director,  Superfund  Division,  U.S.  EPA 
Region  VU. 

(FR  Doc.  97-25226  Filed  9-22-97;  8:45  am) 
BlUMQCOOe  66eo-so-p 


EXECUTIVE  OFRCE  OF  THE 
PRESIDENT 

Office  of  National  Drug  Control  Policy 

Designation  of  High  intensity  Drug 
Trafficking  Areas 

AGENCY:  Office  of  National  Drug  Control 
Policy.  Executive  Office  of  the 

President. 
ACTION:  Notice. 

1 

summary:  This  notice  lists  two  (2)  new 
High  Intensity  Drug  Trafficking  Areas 
designated  by  the  Director  of  the  Office 
of  National  Drug  Control  Policy. 
HIDTAs  are  domestic  regions  identified 
as  having  the  most  critical  drug 
trafficking  problems  that  adversely 
affect  the  United  States.  These  new 
HIDTAs  are  designated  pursuant  to  21 
U.S.C.  1504(c),  as  amended,  to  promote 
more  effective  coordination  of  drug 
control  efforts.  The  additional  resources 
provided  by  Congress  enable  task  forces 
of  local.  State  and  Federal  officials  to 
assess  regional  drug  threats,  design 
strategies  to  combat  the  threats,  develop 
initiatives  to  implement  the  strategies, 
and  evaluate  the  effectiveness  of  these 
coordinated  efforts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  this 
notice  should  be  directed  to  Mr.  Richard 
Y.  Yamamoto.  Director.  HIDTA,  Office 


Federal  Register  /  Vol.  62.  No.  184  /  Tuesday,  September  23.  1997  /  Notices 


49685 


of  National  Drug  Control  Policy. 
Executive  Office  of  the  President, 
Washington,  D.C.  205o5;  202-395-6755. 

SUPPLEMENTARY  INFORMATION:  hi  1990, 
the  Director  of  ONDCP  designated  the 
first  five  HIDTAs.  These  original 
HIDTAs,  areas  through  which  most 
illegal  drugs  enter  the  United  States,  are 
the  Southwest  Border,  Houston,  Los 
Angeles,  New  York/New  Jersey,  and 
South  Florida.  In  1994,  the  Director 
designated  the  Washington/Baltimore 
HIDTA  to  address  the  extensive  drug 
distribution  networks  serving  hardcore 
drug  users.  Also  in  1994,  the  Director 
designated  Puerto  RicoAJ.S.  Virgin 
Islands  as  a  HIDTA  based  on  the 
significant  amount  of  drugs  entering  the 
United  States  through  this  region.  In 
1995,  the  Director  designated  three  more 
HIDTAs  in  Atlanta,  Chicago,  and 
Philadelphia/Camden  to  target  drug 
abuse  and  drug  trafficking  in  those 
areas. 

Five  additional  HIDTAs  were 
designated  on  December  20, 1996.  These 
are:  the  Gulf  Coast  HIDTA  (includes 
parts  of  Alabama,  Louisiana,  and 
Mississippi);  the  Lake  County,  Indiana 
HIDTA.  the  Midwest  HIDTA  (includes 
parts  of  Iowa,  Kansas.  Missoiui. 
Nebraska,  and  South  Dakota,  with  focus 
on  methamphetamine);  the  Northwest 
HIDTA  (includes  seven  counties  of 
Washington  State);  and  the  Rocky 
Mountain  HIDTA  (includes  parts  of 
Colorado.  Utah,  and  Wyoming). 

The  program  supports  more  than  160 
collocated  officer/agent  task  forces; 
strengthens  mutually  supporting  local, 
State,  and  Federal  drug  trafficking  and 
money  laundering  task  forces;  bolsters 
information  analysis  and  sharing 
networks;  and,  improves  integration  of 
law  enforcement,  drug  treatment  and 
drug  abuse  prevention  programs.  The 
states  and  counties  included  in  the  two 
new  HIDTAs  are: 

(1)  Southeastern  Michigan — The 
following  Michigan  counties:  Wayne, 
Oakland,  Macomb,  and  Washtenaw. 

(2)  San  Francisco  Bay  Area — The 
following  California  counties:  Alameda. 
Contra  Costa,  Lake,  Marin,  Monterey, 
San  Francisco,  San  Mateo,  Santa  Clara, 
Santa  Cruz,  and  Sonoma. 

Signed  at  Washington,  D.C.  this  10th  day 
of  September,  1997. 

Barry  R.  McCaffrey, 

Director. 

(FR  Doc.  97-25162  Filed  »-22-97;  8:45  am] 

BIUJNO  CODE  3iaO-«-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

September  15. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(8).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comjnents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  24, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commissions,  Room  234. 1919  M  St. 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley  at  202-4  lS-02 14  or  via  internet  at 
jboley@fcc.gov. 

OA4B  Approval  No.:  3060-0192. 

Title:  Section  87.103,  Posting  station 
license. 

Form  No.:  W A. 

Type  of  Review:  Extension  of  a 
currently  approved  collectioiL 

Respondents:  Business  or  other  for- 
profit  entities;  individuals  or 
households;  state,  local  or  tribal 
government,  not-for-profit  institutions. 

Number  of  Respondents:  47,800. 

Estimatea  Hour  Per  Response:  .250. 
hours  per  response. 


Frequency  of  Response: 
Recordkeeping  requirement 

Cost  to  Respondents:  N/A. 

Estimated  Total  Annual  Burden: 
11.950  hours. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  Section 
87.103  is  necessary  to  demonstrate  that 
all  transmitters  in  the  Aviation  Service 
are  properly  licensed  in  accordance 
with  the  requirements  of  Section  201  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  301,  No.  2020  of  the 
International  Radio  Regulations,  and 
Article  30  of  the  Convention  on 
International  Civil  Aviation.  This 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference 
problems  can  be  achieved  and  to  ensure 
that  the  station  is  operating  in 
accordance  with  the  appropriate  rules, 
statutes,  and  treaties. 

Federal  Communications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Branch. 

(FR  Doc.  97-25123  Filed  9-22-97;  8:45  am] 

BHJJNG  CODE  tna-ei-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority,  . 
Comments  Requested 

September  17, 1997. 

SUMMARY:  The  Federal  Communications 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
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the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  November  24, 1997. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commissions,  Room  234,  1919  M  St.. 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley®fcc.gov. 
fOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley  at  202-418-^214  or  via  internet  at 
jboIey®fcc.gov. 

OhfB  Approval  Number:  3060-0202. 

Title:  Section  87.37  Developmental 
license. 

Form  No.  :W A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit,  individuals  or  households,  state, 
local  or  tribal  government,  not-for-profit 
institutions. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  8  hour 
per  response. 

Total  Annual  Burden:  96  hours. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  The  information 
collection  requirement  contained  in 
Section  87.37  is  needed  to  gather  data 
on  developmental  programs  for  which  a 
developmental  authorization  was 
granted  to  determine  whether  the 
developmental  authorization  should  be 
renewed  or  whether  to  initiate 
proceedings  to  include  such  operations 
with  in  the  normal  scope  of  the  Aviation 
Services.  If  the  information  was  not 
collected  the  value  of  developmental 
programs  in  the  Aviation  Service  would 
be  severely  limited. 
OMB  Approval  Number:  3060-0222. 

Title:  Section  97.213  Remote  control 
of  a  station. 

Form  No.:WA. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  500. 

Estimatea  Time  Per  Response:  .2  hour 
per  response 

Total  Annual  Burden:  100  hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Needs  and  Uses:  The  recordkeeping 
requirement  in  Section  97.213  consist  of 
posting  a  photocopy  of  the  station 
license,  a  label  with  the  name,  address 
and  telephone  number  of  the  station 
licensee,  and  the  name  of  at  least  one 
authorized  control  operator.  The 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference 


problems  can  be  achieved  and  to  ensure 
that  the  station  is  operating  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended. 
OMB  Approval  Number:  3060-0259. 

rit7e:  Section  90.263  Substitution  of 
frequencies  below  25  MHz. 

Form  No.  :U/ A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit,  state,  local  or  tribal  government. 

Number  of  Respondents:  60. 

Estimatea  Time  Per  Response:  .5  hour 
per  response. 

Total  Annual  Burden:  30  hours. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  The  information 
collection  requirement  contained  in 
Section  90.263  is  needed  to  require 
applicants  to  provide  a  supplemental 
information  showing  that  the  proposed 
use  of  frequencies  below  25  MHz  are 
needed  bom  a  safety  standpoint  and 
that  frequencies  above  25  MHz  will  not 
meet  the  operational  needs  of  the 
applicant.  The  information  is  used  to 
evaluate  the  applicant's  need  for  such 
fr^uencies  and  the  interference 
potential  to  other  stations  operating  on 
the  proposed  fr^uencies. 
OMB  Approval  Number:  3060-0264. 

Title:  Section  80.413  On-board  station 
equipment  records. 

Form  No.:N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit,  individuals  or  households,  state, 
local  or  tribal  government,  not-for-profit 
institutions. 

Number  of  Respondents:  1,000. 

Estimated  Time  Per  Response:  2  hour 
per  response. 

Total  Annual  Burden:  2,000  hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Needs  and  uses:  The  recordkeeping 
requirement  contained  in  Section 
80.4 1 3  is  needed  to  demonstrate  that  all 
on-board  repeaters  and  transmitters  are 
properly  operating"  pursuant  to  a  station 
authorization  issued  by  the  FCC.  The 
information  is  used  by  FCC  Compliance 
and  information  Bureau  personnel 
during  inspections  and  investigations  to 
determine  what  mobile  units  and 
repeaters  are  associated  with  on-board 
stations  aboard  a  particular  vessel. 
OMB  Approval  Number:  3060-0297. 

Title:  Section  80.503  Cooperative  use 
of  facilities. 

Form  NO..N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit,  individuals  or  households,  state, 
local  or  tribal  government,  not-for-profit 
institutions. 

Number  of  Respondents:  100. 

Estimatea  Time  Per  Response:  16 
hour  per  response. 


Total  Annual  Burden:  1,600  hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Needs  and  Uses:  The  recordkeeping 
requirements  contained  in  Section 
80.503  are  needed  to  ensure  licensees 
which  share  private  facilities  operate 
within  the  specified  scope  of  service,  on 
a  non-profit  basis,  and  do  not  function 
as  communications  common  carriers 
providing  ship-shore  public 
correspondence  services.  The 
information  is  used  by  FCC  Compliance 
and  Information  Bureau  personnel 
during  inspection  and  investigations  to 
insure  compliance  with  applicable 
rules. 

Federal  Communications  Commission. 

Shirley  Suggs. 

Chief,  Publications  Branch. 

(FR  Doc.  97-25202  Filed  9-22-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  FCC  To  Hold 
Open  Commission  Meeting  Thursday, 
September  25, 1997 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subject  listed  below  on  Thursday, 
September  25,  1997,  which  is  scheduled 
to  commence  at  9:30  a.m.  in  Room  856, 
at  1919  M  Street,  NW.,  Washington,  DC. 

Item  No.,  Bureau,  Subject 

1 — Office  of  Engineering  and 
Technology — Tide:  Technical 
Requirements  to  Enable  Blocking  of 
Video  Programming  Based  on 
Program  Ratings  ~  Implementation  of 
Sections  551(c),  (d)  and  (e)  of  the 
Telecommunications  Act  of  1996. 
Summary:  The  Commission  will 
consider  addressing  technical 
requirements  for  the  implementation 
of  "V-Chip"  program  blocking 
technology. 

2 — Wireless  Telecommunications — 
Title:  Calling  Party  Pays  Service 
Option  in  the  Commercial  Mobile 
Radio  Services.  Summary:  The 
Commission  will  consider  action  on 
calling  party  pays  service  options  for 
CMRS  subscribers. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  bom  the 


FCC's  duplicating  contractor. 
Intemadonal  Transcription  Services. 
Inc.  (ITS.  Inc.)  at  (202)  857-3800  or  flax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail: 
itsinc^ix.netcom.com.  Their  Internet 
address  is  http://www.it8i.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  bom  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  DC  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
ACEairs.  Television  Staff,  telephone  (202) 
418-0460,  or  TTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Dated  September  18. 1997. 

Federal  Communications  Commission. 

Shirlejr  Suggs, 

Chief,  Publications  Branch. 

(FR  Doc.  97-25325  Filed  9-19-97;  2:54  pm] 
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FEDERAL  TRADE  COMMISSION 
[RI*Na«71-00»3| 

Jitney-Jungle  Stores  of  America,  Inc.; 
Bruckmann,  Rosser,  Sherrill  &  Co., 
LP.;  Delta  Acquisition  Corp.; 
Delchamps.  Inc.;  Analysis  To  Aid 
Pul>ilc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreemenL 

SUMMARY:  The  consent  agreement  in  this 
matter  setUes  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  24, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 


Room  159. 6th  St  and  Pa.  Ave.  NW. 
Washington,  DC  20580. 
FOR  FURTHER  MFORMATKM  CONTACT: 
George  S.  Gary.  Federal  Trade 
Commission,  H-374,  6th  St.  and 
Pennsylvania  Ave.  NW.  Washington.  DC 
20580,  (202)  326-3741.  Phillip  L. 
Broyles,  Federal  Trade  Commission,  S- 
2105, 6th  St.  and  Pennsylvania  Ave. 
NW,  Washington,  EX:  20580.  (202)  326- 
2805. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  September  12. 
1997).  on  the  World  Wide  Web.  at 
"http;//www.flc.gov/os/actions97.htm." 
A  paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  NW,  Washington.  DC  20580, 
either  in  person  or  by  ceilling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  wiU  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Anal]fBi8  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 


L  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Jitney-Jungle  Stores  of 
America,  Inc.  ("Jitney-Jimgle"), 
Bruckmann,  Rosser,  Sherrill  &  Co.,  L.P. 
("Bruckmann"),  Delta  Acquisition 
Corporation  ("Delta"),  and  Delchamps, 
Inc.  ("Delchamps")  (collectively  "the 
proposed  Respondents")  an  Agreement 
Containing  Consent  Order  ("the 
proposed  consent  order").  Bruckmaim 
owns  a  majority  of  the  voting  securities 
of  Jitney-Jungle,  and  Delta  is  wholly- 
owned  subsidiary  of  Jitney- Jungle.  The 
proposed  consent  order  is  designed  to 
remedy  likely  anticompetitive  efiiacts 
arising  from  Jitney-Jungle  and  Delta's 
proposed  acquisition  of  the  outstanding 
shares  of  Delchamps. 


n.  Description  of  the  Parties  and  the 
Acquisition 

Jitney- Jungle,  which  is  headquartered 
in  Jackson,  Mississippi,  is  one  of  the 
leading  supermarket  chains  in  the 
Southeast.  Jitney-Jungle  operates  105 
supermarkets  in  the  states  of  Alabama, 
Arkansas,  Louisiana,  Mississippi, 
Florida,  and  Teimessee.  The  company  is 
the  largest  supermarket  operator  in 
Mississippi  with  72  stores.  The 
company  operates  under  three  formats: 
(1)  78  conventional  supermarkets  under 
the  "Jitney-Jxmgle"  trade  name;  (2)  23 
discount  supermarkets  under  the  "Sack 
and  Save,"  "Mega  Market,"  and  "Mega 
Pantry"  trade  names;  and  (3)  four 
premium  supermarkets  under  the 
"Jitney  Premier"  trade  name.  Jitney- 
Jungle  has  sales  of  approximately  $1.13 
billion  at  its  supermarkets,  and  total 
sales  of  $1.28  billion,  in  its  1997  fiscal 
year.  The  ultimate  parent  entity  of 
Jitney-Jungle  is  Bruckmann,  which 
owns  a  majority  of  the  voting  securities 
of  Jitney-Jungle. 

Delchamps,  which  is  headquartered 
in  Mobile,  Alabama,  is  another  leading 
supermarket  chain  in  the  Southeast 
Delchamps  operates  a  total  of  118 
conventional  supermarkets  under  the 
"Delchamps"  trade  name.  Delchamps' 
supermarkets  are  located  in  Alabama, 
Florida,  Louisiana,  and  Mississippi.  In 
addition,  the  company  operates  ten 
liquor  stores  in  the  state  of  Florida. 
Louisiana,  and  Mississippi.  In  addition, 
the  company  operates  ten  liquor  stores 
in  the  state  of  Florida.  Delchamps  had 
sales  of  approximately  $1.08  billion  at 
its  supermarkets,  and  total  sales  of  $1.1 
billion,  in  its  1997  fiscal  year. 

On  or  about  July  8,  1997,  Jitney-Jungle 
and  E)elta,  a  wholly-owned  subsidiary  of 
Jitney-Jungle,  entered  into  a  cash  tender 
offer  agreement  with  Delchamps  to 
acquire  all  of  the  outstanding  common 
stock  of  Delchamps  for  $30  per  share. 
The  total  value  of  the  proposed 
acquisition  is  approximately  $228 
million. 

JZf.  The  Complaint 

The  draft  complaint  accompanying 
the  proposed  consent  order  alleges  that 
the  acquisitibn.  as  well  as  the  agreement 
to  enter  into  the  acquisition,  would 
substantially  lessen  competition  in 
violation  of  section  7  of  (he  Clayton  Act, 
as  amended,  15  U.S.C.  18,  and  section 
5  of  the  FTC  Act,  as  amended,  15  U.S.C. 
45. 

According  to  the  draft  complaint,  the 
relevant  line  of  commerce  (i.e..  the 
product  market)  is  the  retail  sale  of  food 
and  grocery  items  in  supermarkets,  and 
Jitney-Jungle  and  Delchamps  are  direct 
competitors.  Stores  other  than 
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supermarkets  are  not  in  the  relevant 
product  market  because  they  do  not 
have  a  significant  price-constraining 
effect  on  food  and  grocery  products  sold 
at  supermarkets.  Most  consumers 
shopping  for  food  and  grocery  products 
at  supermarkets  are  not  likely  to  shop 
elsewhere  in  response  to  a  small  price 
increase  by  supermarkets.  In  addition, 
supermarkets  do  not  regularly  price- 
check  food  and  grocery  products  sold  at 
other  types  of  stores  and  do  not 
typically  change  their  food  and  grocery 
prices  in  response  to  prices  at  other 
types  of  stores. 

Food  stores  other  than  supermarkets, 
such  as  convenience  stores,  "mom  & 
pop"  stores,  and  specialty  food  stores 
(e.g.,  seafood  markets,  bakeries,  etc.)  are 
not  in  the  relevant  product  market 
because  they  typically  offer  fiar  fewer 
items  than  Uie  average  supermarket  and 
charge  higher  prices  for  many  of  the 
same  or  similar  items.  Other  types  of 
stores  that  sell  some  food  and  gr6cery 
products,  such  as  large  drug  stores  and 
mass  merchandisers,  offer  only  a  limited 
number  of  items  sold  in  the  typical 
supermarket.  The  small  number  of 
membership  club  stores  in  the  relevant 
market,  which  offer  only  a  limited 
number  of  food  and  grocery  products 
primarily  in  bulk  sizes,  do  not  have  a 
significant  effect  on  market 
concentration. 

Military  commissaries  are  also  not  in 
the  relevant  product  maHiet.  Military 
commissaries,  which  are  not  open  to  the 
public,  operate  as  supermarkets  for 
eligible  military  personnel  and  their 
{amilies  with  retail  prices  substantially 
below  the  average  retail  prices  at 
supermarkets  for  the  same  or  similar 
items  in  the  Gulfport-Biloxi  area  in 
Mississippi,  and  in  Pensacola,  Florida. 
Retail  prices  at  military  commissaries 
are  not  advertised  and  are  uniform 
throughout  the  country  based  on  the 
actual  cost  of  the  item  plus  a  nationwide 
uniform  surcharge  determined  by  rules 
established  by  the  Secretary  of  Defense. 
Retail  prices  at  military  commissaries 
are  not  based  on  local  market 
conditions.  Supermarkets  do  not  price- 
check  food  and  grocery  products  sold  at 
military  commissaries  and  do  not  base 
their  prices  on  the  retail  priCes  at  the 
military  commissaries. 

According  to  the  draft  complaint,  the 
relevant  sections  of  the  country  (i.e.,  the 
geographic  markets)  in  which  to  analyze 
the  acquisition  of  Delchamps  by  Jitney 
and  Delta  are  the  following: 

a.  The  Gulfport-Biloxi  area  of 
Mississippi,  which  consists  of  the  parts 
of  Hancock,  Harrison,  and  Jackson 
counties  that  include  Waveland,  Bay 
Saint  Louis,  Pass  Christian,  Long  Beach, 
Gul^ort.  Biloxi,  D'lberville,  and  Ocean 


Springs,  and  narrower  markets 
contained  therein,  including  Waveland/ 
Bay  Saint  Louis,  Guifport,  north 
Gulfport,  and  Biloxi/D'Iberville. 

b.  Pensacola.  Florida,  and  narrower 
markets  contained  therein; 

c.  Hattiesburg,  Mississippi,  and  the 
area  immediately  west  of  Hattiesburg; 
and 

d.  Vicksburg,  Mississippi. 
According  to  the  draft  compliant, 

these  markets  are  highly  concentrated, 
whether  measured  by  the  Herfindahl- 
Hirschman  Index  (commonly  referred  to 
as  "HHI")  or  by  two-firm  and  four-firm 
concentration  ratios.  The  HHI  is  a 
measurement  of  market  concentration 
calculated  by  summing  the  squares  of 
the  individual  market  shares  of  all  the 
participants.  The  acquisition  would 
significantly  increase  the  HHIs  in  each 
of  the  already  highly  concentrated 
markets. 

According  to  the  draft  complaint, 
entry  into  the  retail  sale  of  food  and 
grocery  products  in  supermarkets  in  the 
relevant  sections  of  the  country  is 
difficult  and  would  not  be  timely, 
likely,  or  sufficient  to  prevent 
anticompetitive  effects  in  the  relevant 
geographic  markets. 

Jitney-Jungle  and  Delta's  acquisition 
of  Delchamps  may  reduce  competition 
in  these  markets  by  eliminating  the 
direct  competition  between  Jitney- 
Jungle  and  Delchamps,  by  increasing  the 
likelihood  that  Jitney-Jungle  will 
unilaterally  exercise  market  power,  or 
by  increasing  the  likelihood  of,  or 
facilitating,  collusion  or  coordinated 
interaction  among  the  remaining 
competitors.  Each  of  these  effects 
increases  the  likelihood  that  the  prices 
of  food,  groceries  or  services  will 
increase,  and  the  quality  and  selection 
of  food,  groceries  or  services  will 
decrease,  in  the  relevant  sections  of  the 
country. 

IV.  Terms  of  the  Proposed  Consent 
Order 

The  proposed  consent  order  attempts 
to  remedy  the  Commission's 
competitive  concerns  about  the 
acquisition.  Under  the  terms  of  the 
proposed  consent  order,  the  proposed 
Respondents  must  divest  the  ten 
supermarkets  listed  tielow — five  Jitney- 
Jungle  owned  and  operated  stores  (four 
of  which  are  "Jitney-Jungle"  stores  and 
one  is  a  "Sack  &  Save"  store)  and  five 
Delchamps — to  Supervalu  Holdings, 
Inc.,  a  wholly-owned  subsidiary  of 
Supervalu,  Inc.  (collectively 
"Supervalu"),  within  either  one  month 
after  the  date  on  which  the  proposed 
consent  order  becomes  final,  or  five 
months  after  the  acceptance  of  the 
proposed  consent  order  for  public 


comment,  whichever  is  later,  or  to 
another  acquirer  that  receives  the  prior 
approval  of  the  Commission  within 
three  months  after  the  proposed  consent 
order, becomes  final.  A  sale  to  Supervalu 
by  the  proposed  Respondents  must  be  in 
accordance  with  the  agreement  between 
Supervalu  and  Jitney-Jungle  dated 
August  29,  1997.  and  all  subsequent 
amendments  thereto. 

If  the  proposed  Respondents  divest 
the  ten  listed  supermarkets  to  Supervalu 
within  three  months  of  the  date  on 
which  the  proposed  consent  order 
becomes  final,  Supervalu  may  sell  any 
of  these  supermarkets  to  either  R&M 
Foods,  Inc.  ("R&M  Foods")  or  Southeast 
Foods,  Inc.  ("Southeast  Foods").  R&M 
Foods  currently  operates  18 
supermarkets,  and  Southeast  Foods 
currently  operates  21  supermarkets.  If 
Supervalu  does  not  sell  the  ten  listed 
supermarkets  to  either  R&M  Foods  or 
Southeast  Foods  within  three  months  of 
the  date  on  which  the  proposed  consent 
order  becomes  final,  Supervalu  cannot 
sell  the  ten  listed  supermarkets  to 
anyone  without  the  prior  approval  of 
the  Commission. 

Five  of  the  ten  supermarkets  to  be 
divested  are  located  in  the  Gulfport- 
Biloxi  area;  two  are  located  in 
Pensacola,  Florida;  two  are  located  in 
Hattiesburg.  Mississippi;  and  one  is 
located  in  Vicksburg,  Mississippi.  If  the 
proposed  Respondents  fail  to  satisfy  any 
of  the  divestiture  provisions,  the 
Commission  may  appoint  a  trustee  to 
divest  supermarkets  to  satisfy  the  terms 
of  the  proposed  consent  order.  The  ten 
supermarkets  to  he  divested  are: 

1.  The  following  supermarket  located 
in  Hancock  County,  Mississippi: 

a.  Delchamps  store  no.  64  operating 
under  the  "Delchamps"  trade  name, 
which  is  located  at  Choctaw  Plaza 
Shopping  Center,  318  Highway  90, 
Waveland,  MS  39576; 

2.  The  following  supermarkets  located 
in  Harrison  County,  Mississippi: 

a.  Jitney-Jungle  store  no.  33  operating 
under  the  "Jitney-Jungle"  trade  name, 
which  is  located  at  917  Division  St. 
Biloxi.  MS  39530; 

b.  Jitney-Jungle  store  no.  32  operating 
under  the  "Jitney-Jungle"  trade  name, 
which  is  located  at  1225  Pass  Road, 
Culfoort,  MS  39501; 

c.  Jitney-Jungle  store  no.  42  operating 
under  the  "Jitney-Jungle"  trade  name, 
which  is  located  at  Handsboro  Square 
Shopping  Center,  1345  East  Pass  Road, 
GulfpKirt,  MS  39501;  and 

d.  Delchamps  store  no.  364  operating 
under  the  "Delchamps"  trade  name, 
which  is  located  at  1 1 240- A  Highway  49 
North.  Gulfport.  MS  39503; 

3.  The  fouowing  supermarkets  located 
in  Escambia  County,  Florida: 
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a.  Jitney-Jungle  store  no.  54  operating 
under  the  "Jitney-Jungle"  trade  name, 
which  is  located  at  4081-A  East  Olive 
Road.  Pensacola,  FL  32514. 

b.  Jitney-Jungle  store  no.  52  operating 
imder  the  "Sack  &  Save"  trade  name, 
which  is  located  at  Brent  Oaks  Mall, 
East  Brent  Lane,  Pensacola,  FL  32503. 

4.  The  following  supermarket  located 
In  Lamar  County.  Mississippi: 

a.  Delchamps  store  no.  67  operating 
under  the  "Delchamps"  trade  name, 
which  is  located  at  C3ak  Grove  Plaza 
Shopping  Center,  4600  West  Hardy 
Street.  Hattiesburg,  MS  39401. 

5.  The  following  supermarket  located 
in  Forrest  County,  Mississippi: 

a.  Delchamps  store  no.  9  operating 
under  the  "Delchamps"  trade  name, 
which  is  located  at  601  Broadway 
Street,  Hattiesburg,  MS  39401. 

6.  The  following  supermarket  located 
in  Warren  Coimty,  Mississippi: 

a.  Delchamps  store  no.  115  operating 
imder  the  "Delchamps"  trade  name, 
which  is  located  at  Delchamps  Plaza. 
3046-D  IndianaAvenue.  Vidubiug.  MS 
39180. 

For  a  period  of  ten  yean  from  the  date 
the  proposed  consent  order  becomes 
final,  the  proposed  Respondents  are 
prohibited  from  acquiring,  without  prior 
notice  to  the  Commission,  supermarket 
assets  located  in,  or  any  interest  (such 
as  stock)  in  any  entity  that  owns  or 
operates  a  supermarket  located  in 
Hancock,  Harrison.  Jackson.  Lamar. 
Forrest,  and  Warren  coimties  in 
Mississippi,  and  Escambia  Coimty, 
Florida.  This  provision  does  not  prevent 
the  proposed  Respondents  fitim 
constructing  new  supermarket  facilities 
on  their  own;  nor  does  it  prevent  the 
proposed  Respondents  from  leasing 
bcilities  not  operettas  supermarkets 
within  the  previous  sue  months. 

For  a  period  of  ten  years,  the 
proposed  consent  order  also  prohibits 
the  proposed  Respondents  from  entering 
into  or  enforcing  any  agreement  that 
restricts  the  ability  of  any  person  that 
acquires  any  supermarket,  any  leasehold 
interest  in  any  supermarket,  or  any 
interest  in  any  retail  location  used  as  a 
supermarket  on  or  after  July  1,  1997,  to 
operate  a  supermarket  at  that  site  if  such 
supermarket  was  formerly  owned  or 
operated  by  the  proposed  Respondents 
in  Hancock,  Harrison,  Jackson,  Lamar. 
Forrest,  and  Warren  coimties  in 
Mississippi,  and  Escambia  County, 
Florida.  In  addition,  the  proposed 
Respondents  may  not  remove  any 
equipment  from  a  supermarket  they 
own  or  operate  prior  to  a  sale,  sublease. 


assignment,  or  change  in  occupancy, 
except  in  the  ordinary  course  of 
business,  or  except  as  part  of  any 
negotiation  for  a  sale,  sublease, 
assignment,  or  change  in  occupancy  of 
such  supermarket. 

The  proposed  Respondents  are 
required  to  provide  to  the  Commission 
a  report  of  compliance  with  the 
proposed  consent  order  within  sixty 
(60)  days  following  the  date  the 
proposed  consent  order  becomes  final, 
every  sixty  (60)  days  thereafter  until  the 
divestitiuBS  are  completed,  and 
annually  for  a  period  of  ten  years. 

The  proposed  Respondents  also 
entered  into  an  Asset  Maintenance 
Agreement.  Under  the  terms  of  the  Asset 
Maintenance  Agreement,  from  the  time 
Jitney-Jungle  acquires  the  outstanding 
stock  of  Delchamps  until  the 
divestitures  have  l>een  completed,  the 
proposed  Respondents  must  maintain 
thefr  viability.jcoropetitiveness  and 
marketability,  and  must  not  cause  thefr 
wasting  or  deterioration,  and  caimot 
sell,  transfer,  or  otherwise  impafr  thefr 
marketability  or  viability.  The  Asset 
Maintenance  Agreement  specifies  these 
obligations  in  detail. 

V.  Oppo'tunity  for  Public  Comment 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  l>ecome  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  consent 
order. 

By  accepting  the  proposed  consent 
order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  proposed  consent 
order,  including  the  proposed  sale  of 
supermarkets  to  Supervalu,  R&M  Foods, 
and  Southeast  Foods,  to  aid  the 
Commission  in  its  determination  of 
whether  it  should  make  final  the 
proposed  consent  order  contained  in  the 
agreement.  This  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  consent 
order,  nor  is  it  intended  to  modify  the 


tenns  of  the  agreement  and  proposed 

consent  order  in  any  way. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  97-25185  Filed  »-22-g7;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Privacy  Act  of  1974;  System  of 
Records 

AQBICY:  Notice  of  a  revised  record 
system  subject  to  the  Privacy  Act  of 
1994. 

SUMMARY:  This  document  gives  notice, 
under  the  Privacy  Act  of  1994. 5  U.S.C 
552a.  of  GSA's  proposal  to  revise  a 
record  system  maintained  by  GSA. 

GSA  proposes  to  revise  the  record 
system.  Payroll  Information  Processing 
System.  PPFM-9,  to  reflect  that  GSA 
plans  to  disclose  data  to:  (1)  The  Office 
of  Child  Support  Enforcement. 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System  for  use  in  locating  individuals 
and  identifying  thefr  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action;  (2)  the  Social  Security 
Administration  for  verifying  social 
seciirity  numbers  in  connection  with  the 
operation  of  the  FPLS  by  the  Office  of 
Child  Support  Enforcement;  and  (3)  the 
Department  of  Treasiuy  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32.  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return.  A  revised  system  report  has 
been  filed  with  the  Speaker  of  the 
House,  the  President  of  the  Senate,  and 
the  Office  of  Management  and  Budget 

DATES:  And  interested  party  may  submit 
written  comments  concerning  the 
revisioiL  Comments  must  be  received  on 
or  before  the  30th  day  after  GSA 
publishes  this  notice.  The  system 
becomes  efbctive  without  further  notice 
on  October  1, 1997,  Unless  comments 
received  would  warrant  a  contrary 
decision. 

AD0RE8ES:  Address  comments  to  Denise 
Johnson,  Privacy  Act  Officer.  General 
Services  Administration.  1800  F  Street. 
NW.  (CAI),  Washington,  DC  20405. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Denise  W.  Johnson,  GSA  Privacy  Act 
Officer  (202)  501-1659. 
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SYSTEM  name: 

Payroll  Information  Processing 
System. 

SYSTEM  LOCATKM: 

The  record  system  is  located  in  the 
General  Services  Administration 
Finance  Division  in  Kansas  City,  MO;  in 
commissions,  committees,  and  small 
agencies  serviced  by  CSA;  and  in 
administrative  offices  throughout  GSA. 

INOtVIOUALS  COVERED  BY  THE  SYSTEM: 

Those  covered  are  present  and  former 
employees  of  GSA  and  of  commissions, 
committees,  and  small  agencies  serviced 
by  GSA,  including  applicants  for 
employment  and  persons  in  interim, 
youth  employment,  and  work/study 
programs. 

CATEGOHES  OF  RECORDS  m  THE  SYSTEM: 

The  system  holds  payroll  records  and 
includes  information  received  by 
operating  ofGcials  as  well  as  personnel 
and  finance  officials  administering  their 
program  areas,  including  information 
regarding  nonsupport  of  dependent 
children.  The  system  also  contains  data 
needed  to  process  personnel  actions, 
perform  detailed  accounting 
distributions,  provide  for  tasks  such  as 
mailing  checks  and  bonds,  and 
preparing  and  mailing  tax  returns  and 
reports.  The  record  system  may  contain: 

a.  Employee's  name,  social  security 
number,  date  of  birth,  sex,  work 
schedule,  type  of  appointment,  and 
position  description. 

b.  Service  computation  date  for 
assigning  leave. 

c.  Occupational  series,  position, 
grade,  step,  salary,  award  amounts, 
organization  location,  and  accounting 
distribution. 

d.  Time;  attendance;  leave;  Federal, 
State,  and  local  tax:  allotments;  savings 
bonds;  and  other  pay  allowances  and 
deductions. 

e.  Tables  of  data  for  editing,  reporting, 
and  processing  personnel  and  pay 
actions,  which  include  nature-of-action 
code,  organization  table,  and  salary 
table. 

f.  Information  regarding  court-ordered 
payments  to  support  dependent 
children,  including  amounts  in  arrears. 

AUTHORITY  FOR  MAINTAINtNG  THE  SYSTEM: 

5  U.S.C.,  Part  ID,  is  the  basic 
authority.  The  authority  for  using  Social 
Security  numbers  is  E.O.  9397  of 
November  22, 1943,  26  CFR 
31.6011(b)(2),  and  26  CFR  31.6109-1. 
Authority  for  maintaining  data  on  court- 


ordered  support  of  a  dependent  child  is 
from  E.O.  12953  of  February  27.  1995. 

PURPOSE: 

To  maintain  an  electronic  information 
system  to  support  the  day-to-day 
operating  needs  of  the  payroll  program. 
The  system  can  provide  payroll 
statistics  for  all  types  of  Government 
organizations  and  allows  many  uses  for 
each  data  element  entered.  The  system 
has  a  number  of  outputs.  For  the  payroll 
ofiice,  they  include  a  comprehensive 
payroll;  accounting  distribution  of  costs; 
leave  data  summary  reports;  each 
employee's  statement  of  earnings, 
deductions,  and  leave  every  payday; 
State,  city,  and  local  unemployment 
compensation  reports;  Federal,  State, 
and  local  tax  reports;  Forms  W-2,  Wage 
and  Tax  Statement;  and  reports  of 
withholding  and  contributions.  For  the 
Office  of  Personnel,  outputs  include 
data  for  reports  of  Federal  civilian 
employment.  The  system  also  provides 
data  to  GSA  staff  and  administrative 
offices  to  use  for  management  purposes. 

ROUTINE  USES  OF  THE  RECORD  SYSTEM, 
INCLUDING  TYPES  OF  USERS  AND  THEIR 
PURPOSES  M  USING  THE  SYSTEM: 

a.  To  disclose  information  to  a 
Federal,  State,  local,  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regulation,  or  order,  where 
GSA  becomes  aware  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  requested  information 
to  a  court  or  other  authorized  agency 
regarding  payment  or  nonpayment  of 
court-ordered  support  for  a  dependent 
child. 

c.  To  disclose  information  to  a 
member  of  Congress  or  a  congressional 
staff  member  in  response  to  a  request 
from  the  person  who  is  the  subject  of 
the  record. 

d.  To  disclose  information  to  an 
expert,  consultant,  or  contractor 
employed  by  GSA  to  perform  a  Federal 
duty. 

e.  To  disclose  information  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal, 
enforcement,  or  other  information  to 
obtain  information  needed  to  make  a 
decision  on  hiring  or  retaining  an 
employee;  issuing  a  security  clearance; 
letting  a  contract;  or  issuing  a  license, 
grant,  or  other  benefit. 

f.  To  disclose  requested  information 
to  a  Federal  agency  in  connection  with 
hiring  or  retaining  an  employee;  issuing 
a  security  clearance;  reporting  an 
employee  investigation;  clarifying  a  job; 


letting  a  contract;  or  issuing  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency  to  the  extent  the  information  is 
necessary  to  decide  the  matter. 

g.  To  disclose  information  to  an 
appeal,  grievance,  or  formal  complaints 
examiner;  equal  employment 
opport\uiity  investigator;  arbitrator; 
union  official  or  other  official  engaged 
in  investigating  or  settling  a  grievance, 
complaint,  or  appeal  filed  by  an 
employee. 

h.  To  disclose  information  to  the 
Office  of  Management  and  Budget  for 
reviewing  private  relief  legislation  at 
any  stage  of  the  clearance  process. 

i.  To  provide  a  copy  of  the 
Department  of  the  Treasury  Form  W-2, 
Wage  and  Tax  Statement,  to  the  State, 
city,  or  other  local  jurisdiction  that  is 
authorized  to  tax  the  employee's 
compensation.  The  record  is  provided 
by  a  withholding  agreement  between  the 
State,  city,  or  other  local  jurisdiction 
and  the  Department  of  the  Treasury 
under  5  U.S.C.  5516.  5517.  and  5520. 

j.  To  provide  a  copy  of  a  city  tax 
withholding  certificate  to  a  requesting 
city  official  from  the  Chief  Financial 
Officer.  General  Services 
Administration  (B),  Washington,  DC 
20405. 

k.  To  disclose  information  to  the 
Office  of  Personnel  in  reporting  civilian 
employment. 

1.  To  disclose  information  to  GSA 
administrative  offices  who  may 
restructure  the  data  for  management 
purposes. 

m.  To  disclose  information  to  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  (FPLS)  and  Federal  Tax  Offset 
System  for  use  in  locating  individuals 
and  identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action. 

n.  To  disclose  information  to  the 
Social  Security  Administration  for 
verifying  social  security  numbers  in 
connection  with  the  operation  of  the 
FPLS  by  the  Office  of  Child  Support 
Enforcement. 

o.  To  disclose  information  to  the 
Department  of  the  Treasury  for  purposes 
of  administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  • 
claim  with  respect  to  employment  in  a 
taxretiun. 
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POUCIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVINO,  ACCESSING,  RETAMINQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  kept  in  file  folders, 
card  files,  and  cabinets;  microfilm 
records  on  reels  and  in  cabinets; 
microfiches  in  cabinets;  magnetic  tapes 
and  cards  in  cabinets  and  storage 
libraries;  and  computer  records  within  a 
computer  and  attached  equipment 

RETRIEVAL: 

Records  are  filed  by  name  or  social 
seciuity  number  at  each  location. 

SAFEGUARDS: 

Records  are  stored  in  locked 
containers  or  secured  rooms  when  not 
in  use  by  an  authorized  person. 
Electronic  records  are  protected  by  a 
password  system. 


The  Finance  Division  disposes  of  the 
records  by  shredding  or  burning,  as 
scheduled  in  the  handbook  GSA 
Records  Maintenance  and  Disposition 
System  (OAD  P  1820.2A). 

SYSrai  MANAGER  AND  ADDRESS: 

Director.  Finance  Division,  General 
Services  Administration  (6BC).  1500 
East  Bannister  Road,  Kansas  City,  MO 
64131. 

NOTIFiCATION  PROCaXIRE: 

An  individual  inquiry  should  be 
addressed  to  the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

An  individual  request  should  be 
addressed  to  the  system  manager. 
Furnish  fiill  name,  social  security 
number,  address,  telephone  number, 
and  approximate  dates  and  places  of 
employment.  For  the  identification 
required,  see  41  CFR  part  105-64, 
published  in  the  Federal  Register. 

CONTESTWO  RECORD  PROCBNiRE: 

GSA  rules  for  contesting  the  content 
of  a  record  and  appealing  an  initial 
decision  are  in  41  CFR  part  105-64. 


RECORD  SOURCE  CATEGORIES: 

The  sources  are  individuals 
themselves,  other  employees, 
supervisors,  officials  of  other  agencies. 
State  governments,  record  systems  GSA/ 
HRO-37.  OPM/GOVT-1.  EEOC/GOVT- 
1.  and  private  firms. 

Dated:  July  8, 1997. 
John  H.  Davei^y, 
Director,  Administrative  Policy  and 
Information  Management  Division. 
(FR  Doa  97-24881  Filed  9-22-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[3ODAY-a4-07] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  QX]  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  Airways  Disease  in  Miners — (0920- 
0349) — Reinstatement — A  relationship 
between  coal  mining  exposure  and  lung 
function  loss  has  been  demonstrated. 
Both  smoking  and  coal  mine  dust 
exposure  are  associated  with  clinically 
important  respiratory  dysfunction.  Their 
separate  contributions  to  obstructive 
airway  disease  in  coal  miners  appear  to 
be  additive.  However,  much  of  the 
apparent  viiriation  in  the  health  risks  of 
coal  mine  dust  exposure  remains 


unexplained.  Miners  exposed  to  similar 
levels  of  coal  mine  dust  demonstrate 
large  variations  in  lung  function  loss. 
Intrinsic  susceptibilify  to  the  dust  or 
some  environmental  factor  not  yet 
identified  must  be  sought  to  explain 
why  some  individuals  suffer  severe  lung 
damage  and  others  experience  stable  or 
age  related  changes  in  lung  function  in 
response  to  inhalation  of  respirable    . 
dust 

The  spectrum  of  respiratory  disease  in 
coal  miners  is  certainly  broad. 
Pneumoconiosis  is  widely  accepted  as 
specific  to  mine  dust  exposure.  It  has 
been  observed  that  emphysema  is  more 
common  and  severe  in  coal  miners  than 
non-miners.  Symptoins  of  chronic 
bronchitis  are  common  in  miners  and 
the  risk  of  their  development  has  been 
related  to  exposure  to  the  mine 
environment.  Over  50%  of  non-smoking 
coal  miners  with  identifiable  airflow 
obstruction  may  have  asthma.  Questions 
that  remain  include:  What  are  the 
predictable  factors  which  relate 
variations  in  airflow  obstruction  in 
miners  to  measured  respirable  coal  mine 
dust  exposure?  What  are  the  specific 
processes  responsible  for  lung  function 
losses  in  miners? 

The  goals  of  this  investigation  are  to: 
(1)  Improve  our  understanding  of  the 
processes  and  mechanisms  involved  in 
the  development  of  pulmonary  diseases 
and  accelerated  lung  function  losses  in 
underground  coal  miners  and  other  dust 
exposed  workers,  and  to  further  define 
the  consequences  of  inhalation  of  coal 
mine  and  other  dusts;  and  (2)  Identify 
potential  risk  factors  in  the  development 
of  excessive  respiratory  function  loss  as 
a  basis  for  interventions  to  reduce 
morbidify  and  mortalify  associated  with 
respirable  dust  in  the  work  place. 

The  data  collected  in  this  study  will 
be  used  to  provide  a  basis  for  improving 
the  understanding  of  pulmonary  disease 
processes  in  dust  exposed  workers,  and 
as  a  basis  for  intervention  strategies  to 
reduce  morbidify  in  the  coal  mining  and 
possibly  other  industries.  The  total 
annual  burden  hours  are  130  (259/2). 


Respondents 

Number  of 
respondents 

Number  of 
responses/re- 
spondent 

Avg.  burden/ 

response  (in 

hrs.) 

Ptiysictans  .....,..,.i,>L. ...... ..,,.. ,,.....,,...,.., 

40 
36 

1 

1 

0.17 

7.0 
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Dated:  September  17, 1997. 
Wilma  G.  Johnson,  \- 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-25170  Filed  9-22-97;  8:45  am) 
BILLMG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-039e] 

Advanced  Bionics^^  Corp.;  Premariiet 
Approval  of  CLARION®  Multi- 
Strategy^'  Cochlear  Implant 

AGENCY:  Pood  and  Drug  Administration, 

HHS 

action:  Notice. 

SUftMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Advanced  Bionics'"^  Corp.,  Sylmar,  CA, 
for  premarket  approval,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  CLARION®  Multi- 
Strategy'"*'  Cochlear  Implant.  After 
reviewing  the  recommendation  of  the 
Ear,  Nose,  and  Throat  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  26, 1997,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  October  23,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  I. 
Sidney  Jaffee,  Center  for  Devices  and 
Radiological  Health  {HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080. 

SUPPLEMENTARY  INFORMATION:  On 
December  29,  1996,  Advanced 
Bionics^M  Corp.,  Sylmar,  CA  91342, 
submitted  to  OIRH  an  application  for 
premarket  approval  of  the  CLARION® 
Multi-Strategy TM  Cochlear  Implant.  The 
device  is  a  cochlear  implant  and  is 
intended  to  restore  a  level  of  auditory 
sensation  to  individuals  with  profoimd 
sensorineural  deafness  via  electrical 
stimulation  of  the  auditory  nerve.  The 
CLARION®  Multi-StiBtegy™  Cochlear 
Implant  is  indicated  for  the  following: 
Children: 


•  Two  through  1 7  years  of  age.  If  x- 
rays  demonstrate  evidence  of 
ossification,  children  as  young  as  18 
months  may  be  implanted; 

•  Profound,  bilateral  sensorineural 
deafness  (>90  dB); 

•  Undergone  or  be  willing  to 
undergo  a  hearing  aid  trial  with 
appropriately  fitted  hearing  aids:  and 

•  Lack  of  benefit  from  appropriately 
fitted  hearing  aids.  In  younger  children, 
lack  of  benefit  with  hearing  aids  is 
defined  as  a  failure  to  attain  basic 
auditory  milestones  such  as  a  child's 
inconsistent  response  to  his/her  name  in 
quiet  or  to  environmental  sounds 
(Meaningful  Auditory  Integration  Scale). 
In  older  children,  lack  of  aided  benefit 
is  defined  as  scoring  0  percent  on  open- 
set  word  recognition  (Phonetically 
Balanced  Kindergarten  Test — Word  List) 
administered  with  monitored  live-voice 
(70  dB  SPL).  Both  younger  and  older 
children  should  demonstrate  only 
minimal  ability  on  age  appropriate 
open-set  sentence  measures  and  a 
plateau  in  auditory  development. 

On  May  21, 1997,  the  Ear,  Nose,  and 
Throat  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  June  26,  1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Deputy  Director 
of  Clinical  and  Policy  Review  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 


substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  23,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  devic6 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  l)etween  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  die 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  August  26, 1997. 
Joaepli  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  97-25163  Filed  9-22-97;  8:45  amj 
BILUNa  CODE  41«>-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0393] 

Avanta  Orttiopaedics  Corp.;  Premarket 
Approval  of  Braun-Cutter  Trapezo- 
metacarpal  prosthesis 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Avanta 
Orthopaedics  Corp.,  San  Diego,  CA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Braun-Cutter  Trapezo-metacarpal 
Prosthesis.  After  reviewing  the 
recommendation  of  the  Orthopedics  and 
Rehabilitation  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  Jiuie  19, 1997,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  October  23. 1997. 
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ADDRESSES:  Written  requests  for  copies 
of  the  simunary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-306),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

TOR  FURTHER  INFORMATION  CONTACT: 
Theodore  R.  Stevens,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2036. 

SUPPLEMENTARY  INFORMATION:  On 
December  24,  1996.  Avanta 
Orthopaedics  Corp.,  San  Diego.  CA 
92121.  submitted  to  CDRH  an  • 

application  for  premarket  approval  of 
the  Braun-Cutter  Trapezo-metacarpal 
Prosthesis.  The  device  is  a  finger  joint 
metal/polymer  cemented  prosthesis  and 
is  indicated  for  total  joint  replacement 
in  skeletally  mature  patients  with  pain 
or  instability  of  the  trapezo-metacarpal 
joint  due  to  trauma,  inflammatory  or 
degenerative  disease  or  revision  of 
previous  procedures,  as  an  alternative  to 
arthrodesis  or  reconstructive  surgery. 

On  June  9,  1997.  the  Orthopedics  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  June  19, 1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fixjm  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 
Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b),  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 


petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  Or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details.  Petitioners  may,  at  any 
time  on  or  before  October  23,  1997,  file 
with  the  Dockets  Management  Branch 
(address  above)  two  copies  of  each 
petition  and  supporting  data  and 
information,  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  August  26, 1997. 
Joseph  A.  Levin, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-25127  Filed  9-22-97;  8:45  ami 
BltXING  COOE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0392] 

Mallinckrodt,  Inc.;  Premarket  Approval 
of  Albunex® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  supplemental 
application  by  Mallinckrodt,  Inc.,  St. 
Louis,  MO,  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  Albunex®  . 
After  reviewing  the  recommendation  of 
the  Radiological  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  Jime  17, 1997,  of  the 
approval  of  the  supplemental 
application. 


DATES:  Petitions  for  administrative 
review  by  October  23, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawm  Dr..  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Phillips,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1212. 

SUPPLEMENTARY  INFORMATION:  On 
September  3, 1995,  Mallinckrodt,  Inc., 
St.  Louis,  MO  63134,  submitted  to 
CDRH  a  supplemental  application  for 
premarket  approval  of  Albunex  .  The 
device  is  an  ultrasound  contrast  agent 
and  is  indicated  for  use  with 
transvaginal  idtrasound  to  assess 
fallopian  tulie  patency. 

On  February  24, 1997,  the 
Radiological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
supplemental  application.  On  June  17, 
1997,  CDRH  approved  the  supplemental 
application  by  a  letter  to  the  applicant 
from  the  E)eputy  Director  of  Clinical  and 
Review  Policy  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  widi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 
Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
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resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  m  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  23, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  p»etition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Ehugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  August  26, 1997. 
JoMph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  97-25180  Filed  9-22--97;  8:45  am) 
■NJJNO  COOC  41MI-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0318] 

Revised  Precautionary  Measures  to 
Reduce  the  Possibie  Transmission  of 
Creutzfeidt-Jal(ob  Disease  (CJD)  by 
Blood  and  Blood  Products;  Guidance 
Document;  Availability 

AQD4CY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Revised  Precautionary 
Measures  to  Reduce  the  Possible 
Transmission  of  Creutzfeldt- Jakob 
Disease  (CJD)  by  Blood  and  Blood 
Products,"  dated  December  11,  1996. 
The  guidance  document  is  intended  to 
provide  recommendations  to  the  blood 
industry  and  may  include  information 
useful  to  other  interested  persons. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 


ADDRESSES:  Submit  written  requests  fur 
single  copies  of  "Revised  Precautionary 
Measures  to  Reduce  the  Possible 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  by  Blood  and  Blood 
Products"  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  guidance  document  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Wilczek,  Center  for  Biologies 
Evaluation  and  Research  (HFM-350), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448, 301-827-3514. 
SUPPt^MENTARY  INFORMATION:  FDA  is 
aimouncing  the  availability  of  a 
guidance  document  entitled  "Revised 
Precautionary  Measures  to  Reduce  the 
Possible  Transmission  of  Creutzfeldt- 
Jakob  Disease  (CJD)  by  Blood  and  Blood 
Products,"  dated  December  11,  1996, 
and  sent  to  all  registered  blood  and 
plasma  establishments  and  all 
establishments  engaged  in 
manufacturing  plasma  derivatives. 

The  guidance  document  updates  and 
supersedes  the  FDA  guidance 
documents  of  August  8,  1995,  entitled 
"Disposition  of  I^xxlucts  Derived  from 
Donors  Diagnosed  with,  or  at  Known 
High  Risk  for,  Creutzfeldt-Jakob 
Disease"  and  "Precautionary  Measures 
to  Further  Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  by  Blood  and  Blood  Products," 
and  the  November  25,  1987,  guidance 
document  entitled  "Deferral  of  Donors 
Who  Have  Received  Human  Pituitary- 
Derived  Growth  Hormone." 

The  guidance  document  presents 
recommendations  for  donor  deferral, 
product  disposition,  recipient 
notification,  and  labeling.  The 
recommendations  were  developed  after 
considering  donor  and  product  risk 
factors  and  the  impact  such 
recommendations  could  have  on  the 
availability  of  blood  and  blood 
products.  Topics  addressed  in  the 
guidance  document  include:  (1) 
Recommended  questions  that  will  help 


identify  donors  at  an  increased  risk  for 
CJD;  (2)  recommended  actions  to  take 
when  a  donor  is  identified  to  be  at  an 
increasedjisk  for  developing  CJD;  (3) 
recommended  actions  to  take  when  a 
donor  is  subsequently  diagnosed  with 
CJD;  (4)  recommendations  for  recipient 
notification  and  counseling;  (5) 
recommendations  for  disposition  of 
implicated  products;  and  (6) 
recommendations  for  the  labeling  of 
implicated  products  intended  for 
research  or  further  manufacture  into 
non-injectable  products.  The  guidance 
document  also  includes  FDA's 
recommendations  regarding  "lookback" 
notification  of  persons  possibly  exposed 
to  CJD  contaminated  blood  or  blood 
products. 

As  with  other  guidance  documents, 
FDA  does  not  intend  this  document  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  It  is  intended  to  provide 
recommendations  and  does  not  set  forth 
requirements.  In  response  to  public 
comment,  development  of  suitable 
alternatives  or  other  new  information, 
FDA  may  revise  the  guidance  document 
at  anytime  to  improve  its  usefulness. 
Any  revisions  to  this  guidance 
document  will  be  announced  in  the 
Federal  Register.  The  recommendations 
in  the  guidance  dociunent  represent  the 
agency's  current  thinking  on 
precautionary  measures  to  use  to  reduce 
the  possible  transmission  of  CJD  by 
blood  and  blood  products.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  document.  Two  copies  of  any 
comments  are  to  be  submitteid,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Any 
comments  previously  submitted  to  the 
Division  of  Blood  Applications  (HFM- 
370),  CBER,  FDA,  do  not  have  to  be 
resubmitted.  Comments  previously 
submitted  will  be  filed  with  the  Dockets 
Management  Branch  (address  above) 
under  the  docket  number  in  the  heading 
of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday.  Received  comments  will  be 
considered  in  determining  whether 
further  revision  is  warranted. 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  document 
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using  the  Worid  Wide  Web  (WWW).  For 
WWW  access,  coimect  to  CBER's  site  at 
"http://www.fda.gov/cber/memo.htm". 

Dated:  September  16, 1997. 
William  K.  Hubbanl, 

Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  97-25181  Filed  9-22-97;  8:45  am) 

BILUNG  COOE  4180-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0319] 

Interim  Recommendations  for  Deferral 
of  Donors  at  Increased  Risk  for  HIV-1 
Group  O  Infection;  Guidance 
Document;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entided  "Interim  Recommendations  for 
Deferral  of  Donors  at  Increased  Risk  for 
HIV-1  Group  O  Infection,"  dated 
December  11, 1996.  The  guidance 
document,  which  discusses  the 
appearance  in  1996  of  two  cases  of  HIV- 
1  Group  O  infection  in  the  United 
States,  is  intended  to  provide  interim 
measures  to  reduce  the  risk  of  HFV-l 
Group  O  transmission  by  blood  and 
blood  products  pending  the  licensure  of 
test  kits  specifically  labeled  for 
detection  of  antibodies  to  HIV-1  Group 
O  viruses.  The  guidance  document 
recommends  adding  three  questions  to 
screening  questionnaires  used  to 
exclude  donors  at  high  risk  of  HIV-l 
infection. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Interim 
Recommendations  for  Deferral  of 
Donors  at  Increased  Risk  for  HIV-1 
Group  O  Infection"  to  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  docimient  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  The  guidance  document  may 


also  be  obtained  by  mail  by  calling  the 
CBER  Voice  Information  System  at  1- 
800-835-4709  or  301-827-18t|0,  or  by 
fax  by  calling  the  FAX  Information 
System  at  1-888-CBER-FAX  or  301- 
827-3844. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Wilczek,  Center  for  Biologies 
Evaluation  and  Research  (HFM-350), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-3514. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  document  entitleid  "Interim 
Recommendations  for  Deferral  of 
Donors  at  Increased  Risk  for  HIV-l 
Group  O  Infection."  It  was  dated 
December  11, 1996,  and  sent  to  all 
registered  blood  and  plasma 
establishments.  The  guidance 
document,  which  discusses  the 
appearance  in  1996  of  two  cases  of  HIV- 
1  Group  O  infection  in  the  United 
States,  recommends  adding  three 
questions  to  screening  questionnaires 
used  to  exclude  donors  at  high  risk  for 
HIV-1  infection.  These 
recommendations  are  intended  to  be 
interim  measures  to  reducsthe  risk  of 
HFV-l  Group  O  transmission  by  blood 
and  blood  products  pending  the 
licensure  of  test  kits  specifically  labeled 
for  detection  of  antibodies  to  HFV-l 
Group  O  viruses. 

As  with  other  guidance  documents. 
FDA  does  not  intend  this  guidance 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  It  is 
intended  to  provide  recommendations 
and  does  not  set  forth  requirements.  In 
response  to  public  comment, 
development  of  suitable  alternatives  or 
other  new  information,  FDA  may  revise 
this  guidance  document  at  any  time  to 
improve  its  usefulness.  Any  revisions  to 
this  document  will  be  aimounced  in  the 
Federal  Register.  The  recommendations 
in  the  document  represent  the  agency's 
current  thinking  on  screening  and 
deferral  of  donors  at  increased  risk  for 
HFV-l  Group  O  infection.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 
Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guidance  document. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document.  Any  comments  previously 
submitted  to  the  Division  of  Blood 
Applications  (HFM-370),  CBER,  FDA. 
do  not  have  to  be  resubmitted. 
Comments  previously  submitted  will  be 
filed  with  the  Dockets  Management 
Branch  (address  above)  under  the 
docket  number  in  the  heading  of  this 
document.  The  document  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Received 
comments  will  be  considered  in 
determining  whether  further  revision  is 
warranted. 

Persons  with  access  to  the  Internet 
may  obtain  the  document  by  using  the 
Worid  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER's  site  at  "http:/ 
/www.fda.gov/cber/memo.htm". 

Dated:  September  16, 1997. 

Wiliiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  97-25128  Filed  9-22-97;  8:45  am) 

BILUNO  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97D-0381] 

Guidance  for  Irtdustry  on  Archiving 
Submissions  in  Electronic  Format — 
NDA's;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  for  industry 
entitled  "Archiving  Submissions  in 
Electronic  Format — NDA's."  This 
guidance  is  intended  to  describe  how  to 
submit  records  and  other  docimients  in 
electronic  format  to  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  for 
archival  piuposes.  Guidance  is  provided 
on  submitting  case  report  forms  and 
case  report  tabulations  as  part  of  new 
drug  applications  (NDA's).  This  is  the 
first  in  a  series  of  guidances  for  industry 
that  will  address  archiving  NDA 
submissions  in  electronic  format. 
Guidance  for  industry  on  other 
submission  types  will  be  made  available 
as  they  are  completed.  The  submission 
of  records  in  electronic  format  should 
reduce  the  amount  of  paperwork  for 
applicants  and  the  agency.  Submissions 
in  electronic  format  are  voluntary. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  for 
industry  entitled  "Archiving 
Submissions  in  Electronic  Format — 
NDA's"  to  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
ofGce  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Eh-., 
rm.  1-23.  Rockville,  MD  20857. 
FOM  FURTHER  INFORMATION  CONTACT: 
Kenneth  Edmimds,  Center  for  Drug 
Evaluation  and  Research  (HFD-350), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-3276,  e-mail: 
ESUB®CDER.fda.gov. 
8UPPI.EMENTARY  INFORMATION:  FDA  is 
annoimcing  the  availability  of  a 
guidance  for  industry  entitled 
"Archiving  Submissions  in  Electronic 
Format— NDA's."  Traditionally,  FDA 
has  required  that  regulatory 
submissions,  such  as  investigational 
new  drug  applications  and  NDA's,  be 
submitted  as  paper  documents.  The 
regulations  in  part  314  (21  CFR  part 
314),  for  example,  set  forth  the 
requirements  and  procedures  for 
submitting  applications  to  obtain 
approval  for  the  marketing  of  new  drugs 
to  FDA.  These  regulations  require  the 
submission  of  three  copies  of  an 
application  for  marketing  approval:  (1) 
A  complete  archival  copy,  (2)  a  review 
copy,  and  (3)  a  field  copy  (§  314.50(k)). 
In  the  Federal  Register  of  March  20, 
1997  (62  FR  13430),  FDA  published  the 
Electronic  Records;  Electronic 
Signatures  regulation  that  provides  for 
the  voluntary  submission  of  parts  or  all 
of  an  application,  as  defined  in  the 
relevant  regulations,  in  electronic 
format  without  an  accompanying  paper 
copy  (21  CFR  part  11).  The  agency  also 
established  public  docket  number  92S- 
0251  so  the  agency  can  maintain  a  list 
of  the  specific  types  of  records  and 
submissions  that  can  be  accepted  in 
electronic  format  (62  FR  13467,  March 
20, 1997).  The  agency  unit(s)  that  are 
prepared  to  receive  electronic 
submissions  are  to  identify  themselves 
in  that  docket.  The  regulation  states  that 
persons  should  consult  with  the 
intended  agency  receiving  unit  for 
details  on  how  to  proceed  with  the 
electronic  submission.  The  guidance  is 
intended  to  reduce  the  need  on  the  part 
of  sponsors  to  consult  CDER  for  details 
on  archiving  electronic  submissions. 
The  guidance  specifically  addresses  the 


NDA  and  includes  subsections  on  how 
to  submit  case  report  forms  and  case 
report  tabulations  in  electronic  format  to 
CDER  for  the  archive.  Conforming  to  the 
guidance  in  this  document  will  help 
ensure  that  submissions  provided  to 
CDER  in  electronic  format  can  be 
accessed,  handled,  reviewed,  and 
maintained  efficiently. 

The  guidance  is  the  first  in  a  series 
that  will  be  issued  on  archiving 
electronic  submissions  to  CDER.  As  a 
result,  it  is  not  all  inclusive.  CDER 
anticipates  that,  as  this  effort  proceeds, 
sponsors,  investigators,  and  ODER  staff 
may  develop  alternative  and  more 
efiective  procedures  for  submitting 
electronic  applications  for  the  archive. 
For  this  reason,  the  guidance  will  be 
updated  periodically. 

The  guidance  represents  the  agency's 
current  thinking  on  electronic 
submissions  for  the  archive  for  NDA's. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  requests  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

An  electronic  version  of  the  guidance 
also  is  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm". 

Dated:  September  17, 1997. 
WUlim  K.  Hnbbwd. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-25126  Filed  9-17-97;  4:58  pm) 

BHXMO  CODE  41«>-0t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[DocunMOt  ktontlftor  HCFA-»>4A] 

Agancy  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1965,  the 


Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Infonnation  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Reconciliation 
of  State  Invoice  and  Prior  Quarter 
Adjustment  Statement;  Form  No.: 
HCFA-304A;  Use:  In  response  to  a  need 
for  improved  data  exchange  between 
drug  labelers  and  States,  HCFA,  in 
conjunction  with  outside  consultants, 
developed  the  Reconciliation  of  State 
Invoice  (ROSI).  form  HCFA-304,  and 
the  Prior  Quarter  Adjustment  Statement 
(PQAS),  form  HCFA-304A.  The  ROSI  is 
to  be  used  by  Drug  Labelers  when 
responding  to  State  invoices  of  current 
quarter  utilization  data  only  and 
hinctions  as  a  reconciliation  report  to 
assure  accurate  rebate  payments.  The 
PQAS  is  used  by  labelers  to  report  only 
on  prior  quarter  actions/payments.  Prior 
quarter  activity  includes  changes  to 
utilization  data  submitted  by  States, 
revisions  to  previously  disputed  units, 
and  prior  period  adjustments  (URA 
chaises).  Both  forms  assist  in  reducing 
disputes  by  standardizing  data  exchange 
and  improving  communication  between 
Drug  labelers  and  States.  Frequency: 
Quarterly;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  365;  Total  Annual 
Responses:  1,460;  Total  Annual  Hours: 
132.120. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
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HCFA,  Office  of  Information  Services, 
nformation  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  September  15, 1997. 
John  P.  Burke  IH. 

HCFA  Reports  Clearance  Officer,  Division  of 
HCFA  Enterprise  Standards  Health  Care 
Financing  Administration. 
[FR  Doc.  97-25218  Filed  »-22-97;  8:45  ami 

BtUmO  CODE  4120-OS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Environmental 
Health  Sciences  Division  of  Intramural 
Research;  Proposed  Data  Collection 
Available  for  Public  Comment  and 
Recommendation 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 


on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  NIEHS  Project 
Clearance  Liaison,  at  (919)  541-5047. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proj>er  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

This  notice  regards  a  request  for  OMB 
processing  for  a  proposed  study:  The 
Johnston  Coimty  ADHD  Study: 
Environmental,  Reproductive  and 
Familial  Risk  Factors  for  Attention 
Deficit/Hyperactivity  Disorder  in 
accordance  with  5  CFR  1320.13  of  the 
OMB  guidelines.  We  received 
emergency  OMB  clearance  in  June  1997 
for  conducting  a  pilot  study  for  this 
study  which  is  being  conducted  June 
1997-November  1997.  The  OMB 
clearance  for  the  pilot  study  expires  in 
November  1997.  We  are  now  applying 
for  clearance  for  the  full  study  which  we 
anticipate  beginning  in  January  1998. 


New — Proposed  Project:  The  Johnston 
County  ADHD  Study:  Environmental, 
Reproductive  and  Familial  Risk  Factors 
for  Attention-Deficit/HypOTactivity 
Disorder.  For  the  proposed  study  we 
plan  to  collect  questionnaire  data  from 
350  teachers  and  2400  p{irents.  Data  will 
be  collected  over  two  years.  Teachers 
will  use  a  brief  symptom  checklist  to 
screen  all  the  children  in  their  class; 
about  8,000  children  will  be  screened  in 
all.  We  will  conduct  telephone 
interviews  with  the  mothers  or 
guardians  of  children  identified  as 
possible  cases  and  a  15%  random 
sample  of  control  children.  If  children 
meet  DSM-IV  criteria  for  ADHD  after 
both  screens,  they  will  be  considered 
cases.  The  primary  hypotheses  of  the 
study  are  that  preterm  delivery  and 
other  reproductive  risk  factors  increase 
risk  of  ADHD  and  childhood  lead 
exposure  (measured  in  shed  baby  teeth) 
increases  risk  of  ADHD.  In  year  two  of 
the  study  we  will  use  cheek  swabs  to 
collect  DNA  from  1,200  mothers,  1,200 
children.  1.200  siblings  and  1,200 
fathers  to  study  possible  genetic  or 
feunilial  risk  factors  for  ADHD.  The  data 
collected  in  this  study  will  allow  us  to 
describe  the  prevalence  of  Attention 
Deficit/Hyperactivity  Disorder  in 
Johnston  County,  how  prevalence  varies 
by  demographic  profile,  and  to  identify 
environmental,  reproductive  and 
familial  risk  foctors  for  the  disorder. 


Type  respofxJent 

Estimated 
number  ot  re- 
spondents 

Estimated 
numt>erof  re- 
sponses 

Average  #  re- 
sponses per  re- 
sporxtent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Teachefs  

Mother/guardian '. .^ 

350 
2400 
1,200 
1,200 
1,200 

10.150 

13,200 

1.000 

t.OOO 

1.200 

29 
5.5 
1 

1 
1 

.18 
.32 
.17 
.17 
.17 

1827 
4224 

204 
204 
204 

Fattier . _. 

Study  chiW  

Sibling 

Total  Burden:  6,663  hours. 

Total  Burden  per  Year  3,331.5  hours. 
REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 


of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Dr.  Andrew 
Rowland.  Senior  Staff  Fellow.  NIEHS, 
DIR/EDMP/Epidemiology  Branch,  I>0 
Box  12233,  RTP,  NC  27709,  or  call  non- 
toll  free  number  (919)  541-7886. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  November  21. 
1997. 


Dated:  September  10. 1997. 
Charles  Leasure. 

Associate  Director  for  Management.  NIEHS. 
(FR  Doc  97-25150  Filed  9-19-97;  8:45  am] 

BHJJNO  COOE  4140-01-M 


DEPARTMNET  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research 
Resources  Initial  Review  Group  and  the 
Scientific  and  Technical  Review  Board 
on  Biomedical  and  Behavioral  Research 
Facilities,  National  Center  for  Research 
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Resources  (NCRR)  for  September  and 
October,  1997.  These  meetings  will  be 
open  to  the  public  as  indicated  below, 
to  discuss  program  planning;  program 
accomplishments;  administrative 
matters  such  as  previous  meeting 
minutes;  the  report  of  the  Director, 
NCRR;  review  of  budget  and  legislative 
updates;  and  special  reports  or  other 
issues  relating  to  committee  business. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Kathy  Kaplan,  Public  Afhirs 
Specialist,  NCRR,  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  5146, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maryland  20892-7965,  (301) 
435-0888,  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  &om  the 
Scientific  Review  Administrator 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  below,  in  advance 
of  the  meeting. 

Name  of  Committee:  National  Center 
for  Research  Resources  Initial  Review 
Group — Research  Centers  in  Minority 
Institutions  Review  Committee. 

Date  of  Meeting:  September  29-30, 
1997. 

Place  of  Meeting:  Doubletree  Hotel, 
Halpine  Room,  1750  Rockville  Pike, 
Rockville.  MD  20852,  (301)  468-1100. 

Open:  September  29,  8:30  a.m.-10:30 
a.m. 

Closed:  September  29, 10:30  a.m.- 
Unti]  Adjournment. 

Scientific  Review  Administrator:  Dr. 
John  Lymangrover,  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  6018, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  MD  20892-7965,  Telephone: 
(301)435-0820. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical 
and  Behavioral  Research  Facilities. 

Date  of  Meeting:  October  7, 1997. 


Place  of  Meeting:  Holiday  Inn — Chevy 
Chase,  Palladian  Center,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815,(301)656-1500. 

Open:  8:00  a.m.-9:30  a.m. 

Closed:  9:30  a.m.-Until  Adjournment. 

Scientific  Review  Administrator:  Dr. 
D.G.  Patel,  National  Institutes  of  Health, 
1  Rockledge  Center,  Room  6018,  6705 
Rockledge  Drive,  MSC  7965,  Bethesda, 
MD  20892-7965,  Telephone:  (301)  435- 
0824. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center 
for  Research  Resources  Initial  Review 
Group— General  Clinical  Research 
Centers  Review  Committee. 

Dates  of  Meeting:  October  15-16, 
1997. 

Place  of  Meeting:  Bethesda  Ramada 
Hotel,  Ambassador  2  Room,  8400 
Wisconsin  Avenue,  Bethesda.  MD 
20814.  (301)  654-1000. 

Open:  October  15,  8:00  a.m.— 9:30 
a.m. 

Closed:  October  15,  9:30  a.m.— Until 
Adjournment 

Scientific  Review  Administrator  Dr. 
Charles  Hollingsworth,  National 
Institutes  of  H^th.  1  Rockledge  Center, 
Room  6018,  6705  Rockledge  [}rive,  MSC 
7965,  Bethesda,  MD  20892-7965, 
Telephone:  (301)  435-0806. 

Name  of  Committee:  National  Center 
for  Research  Resources  Initial  Review 
Group — Comparative  Medicine  Review 
Committee. 

Dates  of  Meeting:  October  20-22, 
1997. 

Place  of  Meeting:  Woodfin  Suites 
Hotel,  Columbia  Room,  1380  Piccard 
Drive,  Rockville,  MD  20850,  (301)  590- 
9880. 

Closed:  Ocotober  20, 6:30  p.m. — 
Recess. 

Open:  October  21 ,  8:00  a.m. — 
9:30.a.m. 

Closed:  October  21, 9:30  a.m. — Until 
Adjournment 

Scientific  Review  Administrator:  Dr. 
Raymond  O'Neill,  National  Institutes  of 
Health.  1  Rockledge  Center,  Room  6018. 
6705  Rockledge  Drive.  MSC  7965. 
Bethesda.  MD  20892-7965.  Telephone: 
(301) 435-0820. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333. 
Clinical  Research:  93.389.  Research  Centers 
in  Minority  Institutions;  93.167.  Research 
Facilities  Improvement  Program:  93.214 
Extramural  Research  Facilities  Construction 
Projects,  National  Institutes  of  Health) 


Dated:  September  17. 1997. 
UVema  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-25153  Filed  9-22-97;  8:45  am] 

HUMO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Board  of  Scientific  Counselors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Environmental  Health 
Sciences,  October  5-7. 1997,  South 
Campus,  Conference  Rooms  101  ABC, 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS),  111  T.W. 
Alexander  Drive,  Research  Triangle 
Park.  North  Carolina. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  approximately 
2:45  p.m.  on  October  6,  for  the  purpose 
of  presenting  an  overview  of  the 
organization  and  conduct  of  research  in 
the  Laboratory  of  Reproductive  and 
Developmental  Toxicology.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  S52b(c)(6)  of  Title  5,  U.S. 
Code  and  sec.  10  (d)  of  Pub.  L.  92-463, 
the  prereview  meeting  will  l>e  closed  to 
the  public  on  Octol)er  5  from 
approximately  8:00  p.m.  to  recess  (Siena 
Hotel.  1505  E.  Franklin  Street.  Chapel 
Hill.  North  Carolina)  as  will  the  post 
review  discussion  on  October  7,  at  the 
NIEHS  South  Campus  address  above, 
from  8:30  a.m.  to  adjournment,  for  the 
evaluation  of  the  programs  of  the 
laboratories  listed  above,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary.  Eh-.  Carl 
Barrett,  Scientific  Director,  Division  of 
Intramural  Research,  NIEHS,  Research 
Triangle  Park,  N.C.  27709,  telephone 
(919)  541-3205,  will  furnish  rosters  of 
committee  members  and  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 
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Dated:  September  17, 1997. 
UVenie  Y.  StringfieM, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-25154  Filed  9-22-97;  8:45  am) 

BIUJNQ  CODE  4l4»-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haatth 

National  Institute  of  Neurological 
Disorders  and  Strolte  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National 
Institute  of  Neurological  Disorders  and 
Stroke  Special  Emphasis  Panel 
(Telephone  Conference  Call). 

Date:  September  30. 1997. 

Time:  9:30  a.m.  (EDT). 

Place:  National  Institutes  of  Health, 
7550  Wisconsin  Avenue,  Room  9C10, 
Bethesda.  Maryland  20892. 

Contact  Person:  Dr.  Katherine 
Woodbury/Mr.  Philip  Wiethom. 
Scientific  Review  Administrators, 
National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10, 
Bethesda.  MD  20892,  (301)  496-9223. 

Purpose/Agenda:  To  review  and 
evaluate  an  SBIR  contract  proposal. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Tide 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences.)    - 

Dated:  September  17, 1997. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-25257  Filed  9-22-97;  8:45  am) 

BHJJNO  CODE  414(MH-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Purpose/Agenda:  To  review  and 
evaluate  grant  applications. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date  ofMeetirtg:  November  3, 1997. 

Time:  8:00  A.M.  to  adjournment. 

Place  of  Meeting:  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD 
20815. 

Contact  Person:  Ronald  Suddendorf, 
Ph.d.,  6000  Executive  Boulevard,  Suite 
409,  Rockville  MD  20892-7003,  301- 
443-2926. 

Purpose/ Ag/snda:  To  review  and 
evaluate  grant  applications. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date  of  Meeting:  November  3, 1997. 

Time:  12:00  P.M.  to  1:00  P.M. 

Place  of  Meeting:  Residence  Iim.  7335 
Wisconsin  Avenue,  Bethesda,  MD 
20815. 

Contact  Person:  Ronald  Suddendorf. 
Ph.d..  6000  Executive  Boulevard,  Suite 
409,  Rockville  MD  20892-7003.  301- 
443-2926. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5  U.S.C.  The  proposal  and  discussions 
could  reveal  confidential  trade  secrets 
or  conmiercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  proposal,  the 
disclosure  of  which  woidd  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  domestic  Assistance. 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
and  93.891,  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health.) 
Dated:  September  17, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer.'NIH. 
[FR  Doc.  97-25258  Filed  9-22-97;  8:45  am) 

BNJJNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review 
individual  grant  applications. 
Name  of  SEP:  Biological  and 
Physiological  Sciences. 
Date:  October  5, 1997. 
Time:  3:00  p.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 
Contact  Person:  Dr.  Mushtaq  Khan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4124,  Bethesda, 
MD  20892,  (301)  435-1778. 

Name  of  SEP:  Biological  and 
Physiological  Sciences. 
Date:  October  15, 1997. 
Tlune:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4124, 
Telephone  Conference. 

Contact  Person:  Dr.  Mushtaq  Khan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4124,  Bethesda. 
Maryland  20892,  (301)  435-1778. 

Name  of  SEP:  Biological  and 
Physiological  Sciences. 
Date:  November  3,  1997. 
Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4132, 
Telephone  Conference. 

Contact  Person:  I5r.  Syed  Quadri, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4132,  Bethesda. 
Maryland  20892,  (301)  435-1211. 

Name  of  SEP:  Biological  and 
Physiological  Sciences. 
Date;  November  5, 1997. 
Tune;  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5146, 
Telephone  Conference. 

Contact  Person:  Dr.  Ramesh  Nayak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5146,  Bethesda, 
Maryland  20892,  (301)  435-1026. 

Mune  of  SEP:  Chemistry  and  Related 
Sciences. 
Date:  November  6-8, 1997. 
Time:  8:00  a.m. 

Place:  Harley  Hotel,  Lansing,  MI. 
Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5218,  Bethesda. 
Maryland  20892.  (301)  435-1180. 

Name  of  SEP:  Biological  and 
Physiological  Sciences. 
Date:  November  7. 1997. 
Time:  8:30  a.m. 
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Place:  Hotel  Geoige,  Washington,  DC. 

Contact  Person:  Dr.  Anthony  Carter, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5142,  Bethesda, 
Maryland  20892,  (301)  435-1024. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  24, 1997. 

Time:  8:30  a.m. 

Place:  St.  James  Hotel,  Washington, 
DC. 

Contact  Person:  Dr.  Bruce  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4210,  Bethesda, 
Maryland  20892,  (301)  435-1225. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  secUons  552b{c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  person 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93,893.  National  Institutes  of  Health. 
HHS) 

Dated:  September  17. 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-25151  Filed  9-22-97;  8:45  am] 

BIUJNG  CODE  4140-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Ptirsuant  to  Public  Law  92-463, 
notice  is  heretiy  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  I  and  Special  Emphasis 
Panel  II  in  September. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville. 
Maryland  20857.  Telephone:  301-443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meetings  listed  below. 

The  Special  Emphasis  Panel  I  meeting 
will  include  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  discussions  could 
reveal  personal  information  concerning 


individuals  associated  with  the 
applications.  Accordingly,  this  meeting 
is  concerned  with  matters  exempt  £rom 
mandatory  disclosiue  in  Title  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  September  22. 1997. 

Place:  Embassy  Suites  Hotel.  Suite 
217,  1250  22nd  Street,  N.W., 
Washington.  DC  20015-2020. 

Closed:  September  22, 1997  9:00 
a.m.-Adjoumment. 

Panel:  Center  for  Mental  Health 
Services  Cooperative  Agreements  for  an 
HIV/ AIDS  Behavior  Prevention/ 
Intervention  Model  for  Young  Adults/ 
Adolescents  and  Women. 

Contact:  Wendy  B.  Davis,  Room  17- 
89,  Parklawn  Building,  Telephone:  301- 
443-9913  and  FAX:  301-443-3437. 

The  Special  Emphasis  Panel  Q 
meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  This  discussion 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  This  discussion 
could  also  reveal  information  about 
prociuement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(3)(4).  and  (6)  and 
5  U.S.C  App..  2.  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  September  23, 1997. 

Place:  Parklawn  Building  5600 
Fishers  Lane,  Room  15-94,  Rockville. 
MD  20857. 

Closed:  September  23, 1997,  2:00 
p.m.-4:00  p.m. 

Contact:  Arthur  Leabman.  17-89, 
Parklawn  Building.  Telephone:  301- 
443-4783  and  FAX:  301-443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  September  16. 1997. 
JeriLipoT. 

Committee  Management  Officer  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[PR  Doc.  97-25148  Filed  9-22-97;  8:45  am] 

BILLMO  CODE  41«I-aO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4182-N-04] 

Fiscal  Year  1997  Notice  of  Funding 
Availability  for  Continuum  of  Care 
Homeless  Assistance;  Supportive 
Housing  Program  (SHP);  Shelter  Plus 
Care  (S-fC);  Sec  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals 
(SRO) 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA);  Revision  concerning  receipt  of 

applications. 

SUMMARY:  On  April  8, 1997  (62  FR 
17024),  HUD  published  a  notice 
announcing  the  availability  of  fiscal 
year  (FY)  1997  funding  for  three  of  its 
programs  that  assist  communities  in 
coml>atting  homelessness.  Since  the 
issuance  of  the  April  8, 1997  NOFA. 
HUD  has  published  two  revisions,  on 
May  5, 1997  (62  FR  24501)  and  on  June 
5. 1997  (62  FR  30873).  The  application 
deadline  provided  that  an  application 
would  be  considered  received  in  a 
timely  fashion  if  mailed  to  HUD 
Headquarters  and  postmarked  on  or 
before  the  application  deadline  of 
August  18,  1997,  and  received  within 
ten  (10)  days  after  that  date.  Because  of 
delays  in  mail  delivery  occasioned  by 
the  United  Parcel  Service  strike  in 
August,  some  applications  took  longer 
than  the  10-day  period  provided. 
Therefore,  this  notice  announces  that 
the  April  8, 1997  NOFA.  as  revised  on 
May  5  and  June  5,  is  revised  to  treat  as 
timely  applications  those  applications 
that  were  mailed  before  the  deadline 
and  were  received  within  30  days  of  the 
deadline. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  8,  1997  (62  FR  17024).  HUD 
published  a  notice  announcing  the 
availability  of  fiscal  year  (FY)  1997 
funding  for  three  of  its  programs  that 
assist  communities  in  combatting 
homelessness.  The  three  programs  are: 
(1)  Supportive  Housing;  (2)  Shelter  Plus 
Care;  and  (3)  Section  8  Moderate 
Rehabilitation  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals. 

On  May  5,  1997  (62  FR  24501).  HUD 
published  a  notice  aimouncing  that  the 
application  deadline  for  the  April  8, 
1997  Continuum  of  Care  Homeless 
Assistance  notice  of  funding  availability 
(NOFA)  was  extended  to  July  31. 1997. 


HUD  extended  the  deadline  since  the 
FY  1997  Continuum  of  Care  NOFA 
introduced  new  procedures  for 
awarding  project  renewal  fimds.  which 
could  require,  in  certain  communities, 
additional  time  for  reanalyzing  the  gaps 
that  exist  in  continuum  of  care  systems 
within  the  communities,  and  for 
reformulating  plans  and  priorities  for 
filling  those  gaps. 

On  June  5,  1997  (62  FR  30873),  HUD 
published  a  notice  aimouncing  that  the 
application  deadline  for  the  April  8, 
1997  Continuiun  of  Care  Homeless 
Assistance  NOFA  was  extended  to 
August  18,  1997  to  permit  the  local 
process  to  have  the  flexibility  to  request 
full  funding  for  existing  well-nm 
projects  that  have  limited  ability  to 
obtain  other  resources  and  to  permit 
communities  to  revise  their  continuum 
of  care  priority  lists  to  take  into  account 
this  change  being  made  to  the  NOFA 
provisions  on  project  renewals. 

Current  Revision 

Now,  it  has  become  evident  that  the 
United  Parcel  Service  strike  during 
August  1997  had  an  impact  on  the 
capacity  of  the  U.S.  Postal  Service  to 
deliver  mail,  delaying  the  delivery  of 
applications  that  were  postmarked  on  or 
before  the  August  18,  1997  deadline  but 
were  not  delivered  to  HUD 
Headquarters  until  after  the  10-day 
delivery  period  specified  in  the  last 
revision  of  the  April  8, 1997  NOFA. 
Therefore,  this  notice  aimounces  the 
revision  to  the  portion  of  the  Deadline 
Dates  section  of  the  NOFA  that 
addressed  applications  submitted  by 
regular  mail  to  permit  delivery  to  HUD 
Headquarters  within  30  days  after 
postmarked  submission  to  the  USPS  by 
the  deadline  date  to  qualify  as  a  timely 
submission. 

Accordingly,  FR  Doc.  97-9034,  the 
Fiscal  Year  1997  Notice  of  Funding 
Availability  for  Continuum  of  Care 
Homeless  Assistance;  Supportive 
Housing  Program  (SHP);  Shelter  Plus 
Care  (S+C);  Sec.  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals 
(SRO),  published  in  the  Federal 
Register  on  April  8, 1997  (62  FR  17024), 
is  amended  on  page  17024,  column  2,  in 
the  Deadline  Date  section,  by  revising 
the  text  under  the  subheading 
"Applications  Mailed."  to  read  as 
follows: 

Deadline  Date 

*        •        •        •        • 

Applications  Mailed.  Applications 
will  be  considered  timely  filed  if 
postmarked  before  midnight  on  August 
18. 1997.  and  received  by  HUD 


Headquarters  within  thirty  (30)  days 
after  that  date. 


Dated:  September  17, 1997. 
Jacqnie  Lawing, 

GenemI  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
(FR  Doc.  97-25184  Filed  9-22-97;  8:45  am] 

BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAK-^1 0-0777-74] 

Alaska  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Alaska  Resource 

Advisory  Council  Meeting. 

SUMMARY:  The  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Monday,  October  27, 1997, 
from  9  a.m.  until  4:30  p.m.  and 
Tuesday,  October  28, 1997,  from  8:30 
a.m.  imtil  4  p.m.  The  purpose  of  the 
meeting  is  to  elect  a  council  chair  and 
provide  orientation  for  new  members. 
The  meeting  will  be  held  at  the  BLM 
Campbell  Creek  Science  Center  off 
Abbott  Loop  Road  in  Anchorage. 

Public  comments  will  be  taken  from 
2-3  p.m.  Monday,  October  27.  Written 
comments  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below 
prior  to  the  meeting. 
ADDRESSES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue.  #13,  Anchorage,  AK  99513- 
7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson.  (907)  271-5555. 
Brenda  Zenan, 

Acting  Associate  State  Director. 
(FR  Doc.  97-25169  Filed  9-22-97;  8:45  am) 
BIUINO  CODE  491(KI*-I>-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-350-102(M)0] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management; 
Northeast  California  Resource  Advisory 
Council.  Susan ville,  California;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Bureau  of  Land 
Management's  Northeast  California 


Resource  Advisory  Council  will  meet 
Friday,  Oct.  17,  1997,  at  the  BLM's  Eagle 
Lake  Resource  Area  Office,  2950 
Riverside  Drive,  Susanville.  CA  96130 
SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  in  the 
Conference  Room  of  the  Eagle  Lake 
Resoim:e  Area  Office.  Items  on  the 
agenda  include  a  status  report  from  the 
California  State  Office,  discussion  about 
phase  1  fire  management  planning, 
discussion  about  the  California 
Environmental  Impact  Statement  on 
Standards  and  Guidelines  for  Healthy 
Rangelands,  a  report  from  the  recreation 
fee  subcommittee,  wild  horse  and  burro 
gather  plans,  status  of  work  by  technical 
review  teams  in  the  Surprise  Resource 
Area,  and  election  of  new  officers. 
Public  comments  will  be  taken  at  1  p.m. 
Depending  on  the  number  of  people 
wishing  to  speak,  a  time  limit  may  be 
established. 

FOR  FURTHER  INFORMATION:  Contact  Jeff 
Fontana.  Public  Afhirs  Officer,  (916) 
257-5381. 
Linda  D.  Hansen. 
Area  Manager. 
(FR  Doc.  97-25171  Filed  9-22-97;  8:45  am) 

BILLING  COOe  43KM0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

{AZ-050-87-1 430-01;  AZA  25991,  AZA 
29964^AZA-29989] 

Arizona:  Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Extension  of  Notice  for 

Competitive  Sale  of  Public  Land  and 

Termination  of  Classifications  in 

Quartzsite,  La  Paz  County,  Arizona. 

SUMMARY:  This  notice  extends  the 
Notice  of  Realty  Action  published  in  the 
Federal  Register  on  December  20, 1996. 
on  Page  67342  of  Vol.  61.  No.  246,  by 
the  Yuma  Field  Office  for  a  public  land 
sale.  The  following  land  in  Quartzsite, 
La  Paz  County.  Arizona  has  been  foimd 
suitable  for  disposal  under  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750. 
43  U.S.C.  1713).  In  addition,  this  Notice 
terminates  the  following  Recreation  and 
Public  Purposes  (R&PP)  Act 
classifications  for  lease/conveyance  on 
the  subject  sale  parcels:  AZA  23973 
published  July  5,  1989;  AZA  24512 
published  May  23, 1990,  AZA  25991 
published  November  21, 1991. 
September  28. 1994.  and  January  25. 
1996. 

The  public  land  affected  by  this 
Notice  is: 


49702 
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Federal  Register  /  Vol.  62,  No.  184  /  Tuesday,  September  23.  1«97  /  NoUces 


49703 


Gila  and  Salt  River  Meridian,  Arixona 

T.  4  N..  R.  19  W.. 

Sec.  22.  NE'ASE'A.  E'/^ViNW'ASEV*: 
Sec.  23,  N»/jSWV4.  S'/2NEV4SW'/.SWV4. 

NW'ASWV«SW'A.  N'/jSE'aSW'A. 

SWV«SEV«SWV«; 
Sec.  29.  N'/2NEV4NEV4,  NW'ANEV*, 

N'/4NWV4. 
Aggregating  315.00  acres,  more  or  less. 

SUPPLEMBfTARY  INFORMATION:  The 
December  20. 1996.  Notice  segregated 
the  subject  public  land  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  the  action  or  270 
days  from  the  date  of  publication  of  the 
notice  in  the  Federal  Register.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  that  segregation  will  be 
extended  pending  completion  of  the 
sale  or  for  another  270-day  period. 
whichever  occurs  first 
EFFECTIVE  DATE  OF  TERMINATION  OF  RAPP 
CLASSnCATKM:  September  23. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBtfck.  Realty  Specialist.  Yuma 
Field  Office,  2555  East  Gila  Ridge  Road. 
Yuma.  AZ  85365,  (520)  317-3208. 

Dated:  September  11. 1997. 
Maureen  A.  Merrell, 

Program  Manager,  Business  and  Fiscal 

Services. 

(FR  Doc.  97-25160  Filed  9-22-97;  8:45  am) 

■NJJNQ  CODE  43IO-3a-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Servica 

Public  Notice 

AGENCY:  National  Park  Service,  Interior. 
action:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  ferry  services  for  the  public 
between  Sayville,  New  York  and  Sailors 
Haven.  New  York  within  Fire  Island 
National  Seashore  for  a  period  of  ten 
(10)  years  from  date  of  contract 
execution. 

EFFECTIVE  DATE:  November  24. 1997. 
ADDRESSES:  Interested  parties  should 
contact  National  Park  Service,  Fire 
Island  National  Seashore,  120  Laurel 
Street,  Patchogue,  New  York  11772  to 
obtain  a  copy  of  the  prosf)ectus 
describing  the  requirements  of  the 
proposed  contract 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 


The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfoction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 
1996.  and  therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9. 1965  (79  Stat.  969;  16  U.S.C. 
§  20).  is  entitled  to  be  given  preference 
in  the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Senior  Concessions  Program  Manager, 
Concession  Management  Division,  not 
later  than  the  sixtieth  (60th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 

Dated:  August  25,  1997. 
Chrysandra  L.  Walter. 
Field  Director.  Northeast  Field  Area. 
[FR  Doc.  97-25178  Filed  9-22-97;  8:45  am] 
BNXINO  COOE  4310-7a-M 


DEPARTMENT  OF  THE  INTERIOR 

Boston  HartMf  Islands  National 
Recreation  Araa,  (Boston, 
Massachusatts)  General  Management 
Plan;  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Public  Scoping 

In  accordance  with  section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  (NPS) 
is  preparing  an  Environmental  Impact 
Statement  (EIS)  for  the  General 
Management  Plan  (CMP)  for  Boston 
Harbor  Islands  National  Recreation 
Area.  Boston,  Massachusetts  (referred  to 
in  the  law  as  an  Integrated  Resource 
Management  Plan).  The  GMP/EIS  will 
provide  general  management  direction 


for  the  park's  natural  and  cultural 
resources  as  well  as  alternatives 
addressing  visitor  use  and  services, 
treatment  of  the  cultural  landscape, 
interpretation,  and  any  appropriate 
boundary  adjustments. 

The  NPS  and  the  Boston  Harbor 
Islands  Partnership  will  hold  public 
meetings,  which  will  be  aimounced, 
between  now  and  the  end  of  January. 
1998.  in  various  locations  in  the  Boston 
area.  The  purpose  of  these  meetings  is 
to  solicit  from  the  public  both  written 
and  oral  comments  concerning  possible 
environmental  impact  topics  for 
consideration  in  preparation  of  the  EIS. 
A  summary  of  public  scoping  will  be 
prepared  and  made  available  before  the 
Draft  Enviroiunental  Impact  Statement 
is  prepared. 

A  draft  EIS  is  expected  to  be  available 
for  public  review  in  Spring  1999  with 
the  final  EIS  scheduled  for  Fall  1999. 

The  responsible  official  for  the  EIS  is 
Marie  Rust,  Regional  Director.  Northeast 
Field  Area.  National  Park  Service. 
Written  comments  and  requests  for 
information  should  be  directed  to 
George  Price,  Project  Manager,  NPS.  15 
State  Street,  Boston,  Massachusetts 
02109.  Telephone  617-223-5060. 
Lawrence  P.  Gall, 
Acting  Regional  Director. 
[FR  Doc  97-25179  Filed  9-22-97;  8:45  am) 
BHXMO  CODE  431»-7«-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Mojave  National  Preserve  Advisory 
Coimnisaion;  Notice  of  Masting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  October  9  and  10. 1997; 
assemble  at  9:00  AM  at  the  Hotel 
Nipton,  Nipton.  California. 

The  agenda:  Desert  Tortoise:  Its 
History,  Biology,  and  Legalities. 

The  Advisory  Commission  was 
established  by  PL  #03-433  to  provide 
for  the  advice  on  development  and 
implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are: 
Michael  Attaway.  Irene  Ausmus.  Rob 
Blair,  Peter  Burk,  Dennis  Casebier, 
Donna  Davis,  Kathy  Davis.  Nathan 
"Levi"  Esquerra.  Gerald  Freeman.  Willis 
Herron.  Eldon  Hughes.  Claudia  Luke. 
Clay  Overson.  Norbert  Riedy,  Mai 
Wessel. 


This  meeting  is  open  to  the  public. 
Mary  G.  Martin, 

Superintendent,  Mojave  National  Preserve. 
[FR  Doc.  97-25177  Filed  9-22-97;  8:45  am] 
BHJJNO  COOE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Criminal  Division;  Agency  Information 
Collection  Activities:  Existing 
Collection;  Comment  Request 

action:  Extension  of  an  Existing 
Collection:  Registration  Statement  of 
Individuals  (Foreign  Agents). 

The  Department  of  Justice,  Criminal 
Division  has  submitted  the  follovtring 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Criminal  Division  has  determined  that  it 
cannot  reasonably  comply  with  the 
normal  clearance  procedures  under  this 
Part  because  normal  clearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  This  information  collection 
is  needed  prior  to  the  expiration  of 
established  time  periods  as  set  forth  in 
the  Foreign  Agents  Registration  Act  of 
1938,  as  amended,  22  U.S.C.  §611,  et 
seq.,  (FARA  or  the  Act).  The 
information  provided  is  required  by  the 
provisions  of  FARA  and  is  maintained 
in  the  public  office  of  the  Registration 
Unit,  Internal  Security  Section,  Criminal 
Division  where  it  is  available  for  review 
by  the  public.  Without  expedited 
approval  for  the  collection  of  necessary 
data  from  registered  foreign  agents,  the 
required  information  will  not  be 
available  for  review  by  the  public. 
Therefore,  OMB  approval  has  been 
requested  by  September  26, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  All  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affiairs. 
Attention  Ms.  Victoria  Wassmer/Mr. 
Patrick  Boyd.  202-395-5871. 
Department  of  Justice  Desk  Officer. 
Washington,  DC  20530.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
telefaxed  to  Ms.  Wassmer/Mr.  Boyd  at 
202-395-5871. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  Criminal  Division  requests 


written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  November  24, 1997. 
During  the  60-day  regiUar  review  all 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Marshall  R.  Williams,  202- 
514-1229,  Chief,  Registration  Unit. 
Internal  Security  Section.  Criminal 
Division.  U.S.  Department  of  Justice. 
Room  9300. 1400  New  York  Avenue, 
N.W.,  Washington,  DC  20530.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
coUeQtion: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Registration  Statement  of  Individuals 
(Foreign  Agents). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-153 — 
Registration  Statement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
individuals  or  households.  Form 
contains  registration  statement  and 
information  used  for  registering  foreign 
agents  under  22  U.S.C.  611,  et  seq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  at  1.5  hours 
per  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  150  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs.  Clearance  Officer.  United 
States  Department  of  Justice. 
Information  Management  and  Security 
Staff.  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530. 

£)ated:  September  17, 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-25251  Filed  9-22-97;  8:45  am] 

BtLUNO  CODE  4410-14-M 


DEPARTMENT  OF  JUSTICE 

Criminal  Division;  Agency  Information 
Collection  Activities:  Existing 
Collection;  Comment  Request 

ACTION:  Extension  of  an  Existing 
Collection:  Supplemental  Registration 
Statement  of  Individuals  (Foreign 
Agents). 

The  Department  of  Justice.  Criminal 
Division  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section  1320.13 
(a)(l)(ii)  and  (a)(2)(iii)  of  the  Paperwork 
Reduction  Act  of  1995.  The  Criminal 
Division  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  Part 
because  normal  clearance  procediues 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
This  information  collection  is  needed 
prior  to  the  expiration  of  established 
time  periods  as  set  forth  in  the  Foreign 
Agents  Registration  Act  of  1938,  as 
amended.  22  U.S.C.  §611,  etseg.  (FARA 
or  the  Act).  The  information  provided  is 
required  by  the  provisions  of  FARA  and 
is  maintained  in  the  public  office  of  the 
Registration  Unit,  Internal  Security 
Section.  Criminal  Division  where  it  is 
available  for  review  by  the  public 
Without  expedited  approval  for  the 
collection  of  necessary  data  from 
registered  foreign  agents,  the  required 
information  wiU  not  be  available  for 
review  by  the  public.  Therefore.  OMB 
approval  has  been  requested  by 
September  26,  1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  All  comments  and/or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB.  Office  of 
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Information  and  Regulatory  Affairs, 
Attention  Ms.  Victoria  Wassmer/Mr. 
Patrick  Boyd,  202-395-5871, 
Department  of  Justice  Deslt  Officer, 
Washington.  DC  20530.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
telefaxed  to  Ms.  Wassmer/Mr.  Boyd  at 
202-395-5871. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  Criminal  Division  requests 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  November  24, 1997. 
During  the  60-day  regular  review  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Marshall  R.  Williams.  202- 
514-1229,  Chief.  Registration  Unit. 
Internal  Security  Section.  Criminal 
Division.  U.S.  Department  of  Justice. 
Room  9300.  1400  New  York  Avenue. 
N.W.,  Washington,  DC  20530.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 

-''^    collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  CurrenUy  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Supplemental  Registration  Statement  of 
Individuals  (Foreign  Agents). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM— 154 — 
Supplemental  Registration  Statement 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
individuals  or  households.  Form 
contains  supplemental  registration  and 
information  used  in  registering  foreign 
agents  under  22  U.S.C.  611  et  seq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,200  respondents  at  1.375 
hours  per  response  (2  responses 
annually). 

(6)  An  estimate  of  the  total  public 
burden  (in  hoius)  associated  with  the 
collection:  3,300  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Secxuity 
Staff,  Justice  Management  Division. 
Suite  850.  Washington  Center.  1001  G 
Street  NW..  Washington.  DC  20530. 

Dated:  September  17. 1997. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(PR  Doc.  97-25252  Filed  9-22-97;  8:45  am) 

aiUJNG  COOE  4410-14-M 


DEPARTMENT  OF  JUSTICE 

Criminal  DIvisioni  Agency  Infonnation 
Collection  Actlvltl«s:  Existing 
Collection;  Comment  Request 

ACTKM:  Extension  of  an  Existing 
Collection:  Exhibit  A  to  Registration 
Statement  (Foreign  Agents). 

The  Department  of  Justice.  Criminal 
Division  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section  1320.13 
(a)(l)(ii)  and  (a)(2)(iii)  of  the  Paperwork 
Reduction  Act  of  1995.  The  Criminal 
Division  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  Part 
because  normal  clearance  procedures 
are  reasonably  lii^ely  to  prevent  or 
disrupt  the  collection  of  infonnation. 
This  information  collection  is  needed 
prior  to  the  expiration  of  established 
time  periods  as  set  forth  in  the  Foreign 
Agents  Registration  Act  of  1938.  as 
amended,  22  U.S.C  §611,  et  set/.  (FARA 
or  the  Act).  The  information  provided  is 
required  by  the  provisions  of  FARA  and 
is  maintained  in  the  public  office  of  the 
Registration  Unit,  Internal  Seciuity 
Section,  Criminal  Division  where  it  is 


available  for  review  by  the  public. 
Without  expedited  approved  for  the 
collection  of  necessary  data  from 
registered  foreign  agents,  the  required 
information  will  not  be  available  for 
review  by  the  public.  Therefore.  OMB 
approval  has  been  requested  by 
September  26,  1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  All  comments  and/or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB.  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Ms.  Victoria  Wassmer/Mr. 
Patrick  Boyd.  202-395-5871. 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
tele&xed  to  Ms.  Wassmer/Mr.  Boyd  at 
202-395-5871. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  Criminal  Division  requests 
written  comments  and  suggestions  bom. 
the  public  and  affected  agencies 
concerning  the  proposed  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  November  24. 1997. 
During  the  60-day  regular  review  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  infonnation,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  should  be 
directed  to  Marshall  R.  Williams.  202- 
514-1229.  Chief.  Registration  Unit, 
Internal  Security  Section,  Criminal 
Division,  U.S.  Department  of  Justice, 
Room  9300,  1400  New  York  Avenue, 
N.W.,  Washington,  DC  20530.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 


Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  CurrenUy  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Exhibit  A  to  Registration  Statement 
(Foreign  Agents). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-157— Exhibit  A 
to  Registration  Statement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstihct: 

Primary:  Business  or  other  for-profit. 
Not-for-profit  institutions,  and 
individuals  or  households. 

Form  is  used  to  register  foreign  agents 
as  required  by  22  U.S.C.  611.  et  seq., 
and  must  be  utilized  within  10  days  of 
date  contract  is  made  or  when  initial 
activity  occurs,  whichever  is  first. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75  respondents  at  .49  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  38  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regidar  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer.  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff.  Justice  Management  Division. 
Suite  850.  Washington  Center,  1001  G 
Street  NW.,  Washington,  DC  20530. 

Dated:  September  17. 1997. 
Robert  B.  Brigp, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

(PR  Doc.  97-25253  Filed  9-22-97;  8:45  am] 

BttJJNQ  COOE  44ie-14-M 


DEPARTMENT  OF  JUSTICE 

Criminal  Division;  Agency  Infonnation 
Collection  Activities:  Existing 
Collection;  Comment  Request 

ACTION:  Extension  of  an  Existing 
Collection:  Amendment  to  Registration 
or  Supplemental  Registration  Reports 
(Foreign  Agents). 

The  Department  of  Justice.  Criminal 
Division  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a}(2)(m)  of  the 
Paperwork  Reduction  Act  of  1995.  The 


Criminal  Division  has  determined  that  it 
cannot  reasonably  comply  with  the 
normal  clearance  procedures  under  this 
Part  because  normal  clearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  This  information  collection 
is  needed  prior  to  the  expiration  of 
established  time  periods  as  set  forth  in 
the  Foreign  Agents  Registration  Act  of 
1938.  as  amended.  22  U.S.C.  §  611.  et 
seq.  (FARA  or  the  Act).  The  information 
provided  is  required  by  the  provisions 
of  FARA  and  is  maintained  in  the 
public  office  of  the  Registration  Unit, 
Internal  Security  Section.  Criminal 
Division  where  it  is  available  for  review 
by  the  public.  Without  expedited 
approval  for  the  collection  of  necessary 
data  from  registered  foreign  agents,  the 
required  information  will  not  be 
available  for  review  by  the  public. 
Therefore.  OMB  approval  has  been 
requested  by  September  26. 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  All  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB.  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Ms.  Victoria  Wassmer/Mr. 
Patrick  Boyd.  202-395-5871. 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
tele£axed  to  Ms.  Wassmer/Mr.  Boyd  at 
202-395-5871. 

During  the  first  60  days  of  this  same 
period,  a  regidar  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  Criminal  Division  requests 
written  comments  and  suggestions  from 
the  public  and  affiected  agencies 
concerning  the  proposed  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  November  24. 1997., 
During  the  60-day  regular  review  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Marshall  R.  Williams.  202- 
514-1229,  Chief,  Registration  Unit, 
Internal  Security  Section,  Criminal 
Division.U.S.  Department  of  Justice, 
Room  9300.  1400  New  York  Avenue, 
NW.,  Washington,  DC  20530.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 


(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  infonnation 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  CurrenUy  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Amendment  to  Registration  or 
Supplemental  Registration  Reports 
(Foreign  Agents) 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  CRM-156 — 
Amendment  to  Registration  or 
Supplemental  Registration  Reports 

(4)  Affiected  public  who  will  be  asked 
for  or  required  to  respond,  as  well  as  a 
brief  abstract:  Primary:  Business  or 
other  for-profit,  Not-for-profit 
institutions,  and  individuals  or 
households. 

Form  is  used  in  registration  of  foreign 
agents  when  changes  are  required  tmder 
provisions  of  22  U.S.C.  611.  e(  seq. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  respondents  at  1.5  hours 
I>er  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

U  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  September  17, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-25254  Filed  9-22-97;  8:45  am) 
■HJJNQ  CODE  4410-14-M 
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DEPARTMENT  OF  JUSTICE 

Criminal  Division;  Agency  Information 
Collection  Activities:  Existing 
Collection;  Comment  Request 

ACTKNH:  Extension  of  an  Existing 
Collection:  Exhibit  B  to  Registration 
Statement  (Foreign  Agents). 

The  Department  of  Justice,  Criminal 
Division  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Criminal  Division  has  determined  that  it 
cannot  reasonably  comply  with  the 
normal  clearance  procedures  under  this 
Part  because  normal  clearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  Th^  information  collection 
is  needed  prior  to  the  expiration  of 
established  time  periods  as  set  forth  in 
the  Foreign  Agents  Registration  Act  of 
1938.  as  amended,  22  U.S.C.  §611,  ef 
seq.  (FARA  or  the  Act).  The  information 
provided  is  required  by  the  provisions 
of  FARA  and  is  maintained  in  the 
public  office  of  the  Registration  Unit, 
Internal  Seciuity  Section,  Criminal 
Division  where  it  is  available  for  review 
by  the  public.  Without  expedited 
approval  for  the  collection  of  necessary 
data  from  registered  foreign  agents,  the 
required  information  will  not  be 
available  for  review  by  the  public. 
Therefore,  OMB  approval  has  been 
requested  by  September  26,  1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  All  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Ms.  Victoria  Wassmer/Mr. 
Patrick  Boyd,  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
telefaxed  to  Ms.  Wassmer/Mr.  Boyd  at 
202-395-5871. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Ehiring  the  regular  review 
period,  the  Criminal  Division  requests 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  November  24, 1997. 
Diiring  the  60-day  regulsir  review  ALL 
comments  and  suggestions,  or  questions 


regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Marshall  R.  Williams,  202- 
514-1229,  Chief,  Registration  Unit, 
Internal  Security  Section,  Criminal 
Division,  U.S.  Department  of  Justice. 
Room  9300,  1400  New  York  Avenue, 
N.W.,  Washington,  DC  20530.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Exhibit  B  to  Registration  Statement 
(Foreign  Agents). 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  ofJusJce  sponsoring  the 
collection:  Form  CRM-155 — Exhibit  B 
to  Registration  Statement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
individuals  or  households.  Form  is  used 
to  augment  the  registration  statement  of 
foreign  agents  as  required  by  the 
provisions  of  22  U.S.C.  611,  et  seq., 
within  10  days  of  the  date  a  contract  is 
made  or  when  initial  activity  occtus, 
whichever  is  first.  • 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75  respondents  at  .33  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  25  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 


regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street.  NW.  Washington.  DC  20530.      ' 

Dated:  September  17, 1997. 
Robert  B.  BriggB, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-25255  Filed  9-22-97;  8:45  am) 
■lUJNO  COOC  4410-14-M 


DEPARTMENT  OF  JUSTICE 

Criminal  Division;  Agency  Information 
Coilection  Activities:  Existing 
Collection;  Comment  Request 

action:  Extension  of  an  Existing 
Collection:  Short-Form  Registration  or 
Statement  of  Individuals  (Foreign 
Agents). 

The  Department  of  Justice,  Criminal 
Division  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(l)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Criminal  Division  has  determined  that  it 
cannot  reasonably  comply  with  the 
normal  clearance  procedures  imder  this 
Part  because  normal  clearance 
procedures  are  reasonably  likely  to 
prevent  or  disrupt  the  collection  of 
information.  This  information  collection 
is  needed  prior  to  the  expiration  of 
established  time  periods  as  set  forth  in 
the  Foreign  Agents  Registration  Act  of 
193,  as  amended,  22  U.S.C.  §611,  et  seq. 
(FARA  or  the  Act).  The  information 
provided  is  required  by  the  provisions 
of  FARA  and  is  maintained  in  the 
public  office  of  the  Registration  Unit, 
Internal  Security  Section.  Criminal 
Division  where  it  is  available  for  review 
by  the  public.  Without  expedited 
approval  for  the  collection  of  necessary 
data  from  registered  foreign  agents,  the 
required  information  will  not  he 
available  for  review  by  the  public. 
Therefore.  OMB  approval  has  been 
requested  by  September  26, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  All  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Victoria  Wassmer/Patrick 
Boyd,  202-395-5871.  Department  of 
Justice  Desk  Office.  Washington,  DC 
20530.  Comments  regarding  the 


emergency  submission  of  this 
information  collection  may  also  be 
telefaxed  to  Ms.  Wasserman/Mr.  Boyd  at 
202-395-5871. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  Criminal  Division  requests 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  Novemlwr  24. 1997. 
During  the  60-day  regular  review  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Marshall  R.  Williams,  202- 
514-1229,  Chief,  Registration  Unit. 
Internal  Seciuity  Section.  Criminal 
Division.  U.S.  Department  of  Justice. 
Room  9300,  1400  New  York  Avenue, 
N.W.,  Washington,  DC  20530.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection:  Short- 
form  Registration  Statement  of 
Individuals  (Foreign  Agents). 

(3)  Agency  form  nui^ber,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  For  CRM-1 56— Short-form 
Registration  Statement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
individuals  or  households.  Form  is  used 


to  register  foreign  agents  as  required  by 
22  U.S.C.  611,  et  seq. 

(5)  An  estimate  of  the  total  num^  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  350  respondents  at  .429  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  150  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850.  Washington  Center.  1001  G 
Street.  NW,  Washington,  DC  20530. 

Dated:  September  17. 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  ,. 

(FR  Doc.  97-25256  Filed  »-22-97:  8:45  am] 

MUJNG  CODE  4410-14-M     ' 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Atlantic  Richfield  Co..  Civil  No.  3-91- 
CV-248,  was  lodged  on  August  27. 
1997,  with  the  United  States  District 
Court  for  the  District  of  Connecticut 
The  decree  resolves  claims  against 
Litton  Systems.  Inc.  in  the  above- 
referenced  action  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  for  contamination  at 
the  Laurel  Park  Landfill  Superfund  Site 
in  the  Borough  of  Naugatuck. 
Connecticut  (the  "Site").  In  the 
proposed  consent  decree,  the  settling 
defendant  agrees  to  reimburse  the 
United  States  for  $30,000  in  past 
response  costs  incurred  by  the 
Environmental  Protection  Agency  at  the 
Site,  and  to  reimburse  the  State  of 
Connecticut  $6,000  for  past  State  costs. 
The  Consent  Decree  includes  a  covenant 
not  to  sue  by  the  United  States  under 
Sections  106  and  107  of  CERCLA. 
The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Commentis  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  Atlantic 


Richfield  Co.,  DOJ  Ref.  Numb«  90-11- 
2-703. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Connecticut  Financial 
Center.  157  Church  St.,  New  Haven,  CT 
06510,  the  New  England  Region  Office 
of  the  Environmental  Protection 
Agency,  JFK  Federal  Building,  Boston, 
MA  02203-2211;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.  4th 
Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.00  for  the  Consent 
Decree  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bmce  S.  Gelber, 

Deputy  Chief.  Enviroiunental  Enforcement 
Section,  Environment  and  NaturaJ  Resources 
Division. 

[FR  Doc.  97-25219  Filed  9-22-97;  8:45  am) 

aajJNQ  COOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Atlantic  Richfield  Co.  ("ARCO"),  Civil 
No.  3-91-CV-248,  was  lodged  on 
August  27, 1997,  with  the  United  States 
District  Court  for  the  District  of 
Connecticut.  The  decree  resolves  claims 
against  ARCO,  in  the  above-referenced 
action  under  the  Comprehensive 
Environmental  Response, 
Com{>ensation,  and  Liability  Act 
("CERCLA"),  for  contamination  at  the 
Laurel  Park  Landfill  Superfund  Site  in 
the  Borough  of  Naugatuck.  Connecticut 
(the  "Site").  In  the  proposed  consent 
decree,  the  settling  defendant  agrees  to 
reimburse  the  United  States  for  $30,000 
in  past  response  costs  incurred  by  the 
United  States  Environmental  Protection 
Agency  at  the  Site,  and  to  reimburse  the 
State  of  Connecticut  $6,000  for  the  past 
Site  costs.  The  Consent  Decree  includes 
a  covenant  not  to  sue  by  the  United 
States  under  Section  106  and  107  of 
CERCLA. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  CommentB  should  be 
addressed  to  the  Assistant  Attorney 


49708 


Federal  Register  /  Vol.  62.  No.  184  /  Tuesday.' September  23,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  184  /  Tuesday,  September  23,  1997  /  Notices  49709 


General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Atlantic 
Richfield  Co.,  DOJ  Ref.  Number  90-11- 
2-703. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Connecticut  Financial 
Center,  157  Church  St.,  New  Haven,  CT 
06510,  the  New  England  Region  Office 
of  the  Environmental  Protection 
Agency,  JFK  Federal  Building,  Boston, 
MA  02203-2211;  and  at  the  Consent 
Decree  Ubrary.  1120  G  Street,  N.W.,  4th 
Floor.  Washington.  D.C.  20005.  (202) 
624  0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Ubrary,  1120  G  Street,  N.W.  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.25  for  the  Consent 
Degree  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bmcs  S.  Geiber, 

Deputy  Chief,  Envimnmental  Enforcement 
Sa:tion,  Envimnment  and  Natural  Resources 
Division. 

(FR  Doc.  97-25220  Filed  9-22-97;  8:45  am] 
BOJJNG  COOE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Commertt  Request 

September  18. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143)  or  by  E-Mail  to  OMalley- 
Theresa@dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1  p.m.  and  4  p.m.  Eastern  time, 
Monday-Friday . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 


the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Main  Fan  Operation  and 
Inspection. 

OMB  Number:  121»-0030 
(reinstatement). 

Frequency:  Daily. 

Affected  Public:  Business  or  other  for- 
proht-profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  1.313. 

Total  Annualized  capital/startup 
costs:  $735. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $735. 

Description:  Requires  operators  of 
metal  and  nonmetal  underground  mines 
that  are  categorized  as  gassy,  to  have 
main  fans  with  pressure-recording 
systems.  Main  fans  are  to  be  inspected 
daily,  certification  of  the  inspection 
made,  and  records  kept  of  the  results  of 
the  inspections. 
Theresa  M.  CyMMtj. 
Departmental  Clearance  Officer. 
IFR  Doc.  97-25239  Filed  »-22-97;  8:45  am] 

MLUNQ  CODE  4S10-43-4I 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 


action:  Notice  of  OMB  review  of- 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  790. 
"Classification  Record". 

3.  The  form  number  if  applicable: 
NRC  Form  790. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  employees,  NRC 
contractors,  NRC  licensees,  and 
certificate  holders  who  classify  and 
declassify  NRC  information. 

6.  An  estimate  of  the  number  of 
responses:  2,200. 

7.  The  estimated  number  of  annual 
respondents:  175. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  147. 

9.  Abstixict:  The  NRC  Form  790  is 
being  revised  to  add  three  additional 
fields  and  revise  several  existing  fields 
for  easier  completion.  In  addition,  an 
electronic  reporting  format  is  being 
made  available  for  those  wishing  to  use 
it  Completion  of  the  NRC  Form  790  is 
a  mandatory  requirement  for  licensees, 
contractors,  and  certificate  holders  who 
classify  and  declassify  NRC  information 
in  accordance  with  Executive  Order 
12958.  "Classffied  National  Seouity 
Information,"  the  Atomic  Energy  Act, 
and  implementing  directives. 

A  copy  of  the  submittal  may  be 
viewed  bee  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(lower  level),  Washington,  DC.  Members 
of  the  public  who  are  in  the 
Washington,  DC.  area  can  access  this 
document  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library), 
NRC  subsystem  at  FedWorld,  703-321- 
3339.  Members  of  the  public  who  are 
located  outside  of  the  Washington,  DC. 
area  can  dial  FedWorld.  1-800-303- 
9672,  or  use  the  FedWorld  Internet 
address:  fedworld.gov  (Telnet).  The 
document  will  be  available  on  the 
bulletin  board  for  30  days  after  the 
signature  date  of  this  notice.  If 


assistance  is  needed  in  accessing  the 
document,  please  contact  the  FedWorld 
help  desk  at  703-487-4608.  Additional 
assistance  in  locating  the  document  is 
available  from  the  NRC  Public 
Docimient  Room,  nationally  at  1-800- 
397-4209.  or  within  the  Washington. 
DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
October  24. 1997:  Norma  Gonzales, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0052),  NEOB-10202, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
)o  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 

Arnold  E.  ijiTiii, 

Acting  Designated  Senior,  Official  far 
Information  Resources  h4anagement. 

(FR  Doc.  97-25211  Filed  9-22-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  030-30601-CivP;  A8LBP  Na 
97-730-02-C)vP] 

Atomic  Safety  and  Licensing  Board; 
Notice  of  Hearing 

September  17. 1997. 

Id  the  matter  of  Bomett  Industrial  X-ray. 
Inc.  (Stillwater,  Oklahoma). 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated 
September  8,  1997,  the  Atomic  Safety 
and  Licensing  Board  has  granted  the 
request  of  Bamett  Industrial  X-Ray,  Inc. 
for  a  hearing  in  the  captioned 
proceeding.  The  hearing  concerns  the 
Order  Imposing  a  Civil  Monetary 
Penalty,  issued  by  the  NRC  Staff  on  May 
23, 1997  and  published  in  the  Federal 
Riqpster  at  62  FR  30347  (1997).  The 
parties  to  the  proceeding  are  the 
Licensee  and  the  NRC  Staff. 

The  issues  to  be  considered  at  the 
hearing  are:  (1)  Whether  the  violations 
represent  a  security  Level  2  matter  in 
accordance  with  the  "General  Statement 
of  Policy  and  Procedures  for  NRC 
Enforcement  Actions,"  NUREG-1600 
Ouly  1995);  and,  (2)  whether  a  $4,000.00 
civil  penalty  is  warranted  in  light  of  the 
mitigating  actions  taken  by  the  Licensee. 

Materials  concerning  this  proceeding 
are  on  file  at  the  Commission's  Public 
Document  Room,  2120  L  St.  N.W., 
Washington.  D.C.  20555.  and  at  the 
Commission's  Region  IV  Office,  Harris 


Tower,  611  Ryan  Plaza  Drive.  Suite  400. 
Arlington.  TX  76011-6064. 

During  the  course  of  this  proceeding, 
the  Licensing  Board,  as  necessary,  may 
conduct  one  or  more  prehearing 
conferences.  The  time  and  place  of  these 
sessions,  which  will  be  open  to  the 
public,  will  be  announced  in  later 
Licensing  Board  Orders.  The  evidentiary 
hearing  will  be  held  in  Stillwater, 
Oklahoma  on  November  5, 1997,  at 
10:00  a.m.  in  the  Payne  County 
Courthouse.  606  S.  Husband  Street. 

Issued  at  Rockville.  Maryland.  September 
17, 1997. 

For  the  Atomic  Safsty  and  Licensing 
Board. 

B.  Panl  Cotter,  Jr., 
Chairman,  Administrative  fudge. 
(FR  Doc.  97-25221  Filed  9-22-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  the  U.S. 
EnrichmeiTt  Corporation,  Paducah 
Gaseous  Diffusion  Plant,  Paducah, 
Kentucky 

The  EKrector,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amoimts  of  any  effluents  that  may  be 
released  offisite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
diffierent  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  Nuclear  Regulatory  Commission 
staff  has  reviewed  the  certificate 
amendment  application  and  concluded 
that  it  provides  reasonable  assurance  of 
adequate  safety,  safeguards,  and 
seciuity,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 


Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staff's  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment  

U.S.  Enrichment  Corporation  (USEC) 
or  any  person  whose  interest  may  be 
affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  shotdd 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affiected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  E)ecision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  n^ay 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition,  ff  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  c  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  p>etition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington.  DC.  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
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at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  April  14, 
1997,  as  revised  June  13,  Jime  23,  and 
August  18.  1997. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise  the 
Technical  Sf^ety  Requirement  (TSR)  on 
the  cell  trip  function  to  provide 
clarification  of  battery  cell  parameters, 
to  provide  for  alternate  means  of 
verifying  functionality  of  the  cascade 
cell  trip  circuit,  and  to  provide  a 
definition  of  planned  and  unplanned 
cell  shutdown. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
o^ite. 

The  proposed  changes  will  provide  an 
alternative  surveillance  test  to  verify  the 
functionality  of  the  cascade  cell  trip 
circuit  and  will  provide  clarification  for 
battery  cell  parameters.  There  are  no 
effluent  releases  associated  with  this 
change,  the  proposed  changes  will  not 
affect  the  effluent 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  changes  do  not  relate  to 
controls  used  to  minimize  occupational 
radiation  exposures,  therefore,  the 
changes  will  not  increase  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  fiom,  previously  analyzed 
accidents. 

The  proposed  changes  provide  for  the 
clarification  of  battery  parameters  and 
abilify  to  test  cell  trip  fimction  by  a 
second  method.  This  surveillance 
method  can  be  performed  on  cells  that 
are  shutdown,  providing  a  means  to 
meet  the  surveillance  requirements  and 
restart  the  shutdown  cell.  The  test  is 
functionally  equivalent  to  the 
surveillance  currently  specified  in  the 
TSR.  The  proposed  changes  do  not 
represent  an  increase  in  the  potential 
for,  or  radiological  or  chemical 
consequences  from,  previously 
evaluated  accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibilify  of  a  new  or 
different  kind  of  accident 


The  proposed  changes  to  the  TSR  do 
not  result  in  any  situation  whereby 
components  are  not  capable  of 
performing  the  required  safety 
functions.  The  proposed  changes  would 
not  create  new  operating  conditions  or 
new  plant  configuration  that  could  lead 
to  a  new  or  different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

Although  the  timing  of  the 
surveillance  for  testing  cell  trip  function 
is  modified  by  addition  of  the 
alternative  test,  system  operabilify  is 
still  ensiued  before  the  cell  is  restarted. 
The  other  changes  to  the  TSR  do  not 
result  in  any  situation  whereby  the 
components  are  not  capable  of 
performing  the  required  safefy  function. 
These  changes  do  not  decrease  the 
margins  of  safefy. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  securify  programs. 

Implementation  of  the  proposed 
changes  do  not  change  the  safety, 
safeguards,  or  secinify  programs. 
Therefore,  the  effectiveness  of  the 
safefy,  safeguards,  and  security 
programs  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  15  days  after  being 
signed  by  the  Director,  Office  of  Nuclear 
Material  Safefy  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  the  Technical 
Safefy  Requirement  for  the  cell  trip 
function. 

Local  Public  Dociunent  Room 
location:  Paducah  Public  Library.  555 
Washington  &reet,  Paducah.  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Coouniuion. 

Carl  J.  PaperieUo, 

Director,  Office  of  Nuclear  Materia]  Safety 

and  Safeguards. 

(FR  Doc.  97-25212  Piled  9-22-97;  8:45  ami 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notic«  Of  Amendnwnl  to  Certificate  of 
Compliance  GOP-1  for  the  U.S. 
Enrictiment  Corporation  Paducati 
Gaseous  Diffusion  Plant,  Paducah, 
Kentucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 


amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  ia 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibilify  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safefy;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safefy, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  stati  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safefy,  safeguards, 
and  seciirify,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director. 
Office  of  Nuclear  Material  Safefy  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularify  the 
interest  of  the  f)etitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  Uie  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  IDecision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  E)ecision.  Any  person 
described  in  this  paragraph  (USEC  or 


any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition,  ff  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment;  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC.  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  August 
11. 1997. 

Brief  description  of  amendment  The 
amendment  proposes  to  revise 
Compliance  Plan  Issue  3,  Action  7 
which  provides  for  the  modification  of 
the  C-360  autoclave  controls  to  add  a 
low  instrument  air  pressure  switch  to 
initiate  contaiiunent  upon  loss  of 
instrument  air.  Instead  of  adding  a  low 
instrument  air  pressure  switch,  USEC 
proposes  to  provide  a  second  channel 
for  high  pressure  containment  that  does 
not  rely  on  instrument  air.  USEC  also 
proposes  to  extend  the  due  date  bom 
Augiist  31, 1997  to  October  31,  1997. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  fypes  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
o^ite. 

The  proposed  change  involves  the 
High  Pressure  Isolation  emd  Steam 
Pressure  Control  Systems.  The  change 
will  not  affect  the  frinction  of  the 
system.  Because  there  are  no  effluent 
releases  associated  with  this  change,  the 
proposed  change  will  not  affect 
effluents. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 


The  proposed  changes  will  not 
significantly  increase  any  exposure  to 
radiation.  Therefore,  the  changes  will 
not  result  in  a  significant  increase  in 
individual  or  cumulative  radiation 
exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact 

'The  proposed  changes  will  not  result 
in  any  building  construction,  only 
equipment  modification,  therefore,  there 
will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previotisly  analyzed 
accidents. 

The  proposed  changes  will  not 
increase  the  probabilify  of  occurrence  or 
consequence  of  any  postulated  accident 
cturently  identified  in  the  safefy 
analysis  report.  The  proposed  change 
will  reduce  the  bilure  modes  of  the 
High  Pressure  Isolation  and  Steam 
Pressure  Control  Systems.  The 
extension  of  the  completion  date  will 
not  significantly  increase  the  probabilify 
of  an  accident.  The  existing  Justification 
for  Continued  Operation  will  remain  in 
effect  during  the  two-month  extension. 
There  is  no  significant  increase  in  the 
potential  for  or  radiological  or  chemical 
consequences  from  previously  evaluated 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibilify  of  a  new  or 
different  kind  of  accident. 

The  function  of  the  High  Pressure 
Isolation  and  Steam  Pressure  Control 
systems  will  not  be  changed  by  the 
modifications.  The  proposed  changes 
will  not  create  any  new  or  different  type 
of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safefy. 

The  safefy  limit  associated  with  the 
modifications  remains  unchanged.  The 
proposed  change  will  provide  for  two 
safefy  channels  for  initiating  autoclave 
containment  that  do  not  rely  on 
instrument  air.  These  changes  do  not 
decrease  the  margins  of  safefy. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safefy, 
safisguards  or  securify  programs. 

Implementation  oi'^the  proposed 
changes  do  not  change  the  safefy. 
safeguards,  or  securify  programs. 
Therefore,  the  effectiveness  of  the 
safefy,  safeguards,  and  securify 
programs  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effiective  immediately  after 
being  signed  by  the  Director,  Office  of 
Nuclear  Material  Safefy  and  Safeguards. 


Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  re\ise  the  Compliance 
Plan  Issue  3,  Action  7  on  the  autoclave 
upgrades  to  extend  the  due  date  by  two 
months  and  to  allow  for  mechanical- 
electrical  pressiue  switches  instead  of 
pneumatic  switches. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street  Paducah,  Kentucky 
42003. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  CommiMioo. 
Cari  J.  PaperiaUo, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  97-25213  Filed  9-22-97;  8:45  am) 

SILUNQ  COM  7SS0-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(fM.  Na  IC-22823;  RIs  Na  812-10692] 

Variable  Annuity  Portfolios,  et  al.; 
Notice  of  Application 

September  17. 1997. 

AQBICY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for  an 

order  imder  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  granting  relief  from  the 

provisions  of  Sections  9(a),  13(a),  15(a} 

and  lS(b)  of  the  1940  Act  and  Rules  6e- 

2(b)(15)  and  6e-3(T)(bKl5)  thereunder. 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary  to  permit  shares  of  the 
Variable  Annuify  Portfolio  (the  "Trust") 
to  be  sold  to  and  held  by:  (1)  separate 
accoimts  ("Separate  Accounts")  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  imaffiliated  life  insurance 
companies  ("Participating  Insurance 
Companies");  (2)  qualified  pension  and 
retirement  plans;  and  (3)  subadvisers  to 
certain  series  of  the  Trust 
APPLICANTS:  Variable  Annuify  Portfolios 
and  Qtibank,  N.A.  ("Citibank"). 
FHJNO  DATE:  The  application  %vas  ffled 
on  June  5,  1997,  and  an  amendment  was 
filed  on  September  5, 1997. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  personj  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  Secretary  of  the 
SEC  and  serving  Applicants  vdth  a  copy 
of  the  request,  in  person  or  by  mail. 
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Hearing  requests  must  be  received  by 
the  Commission  by  5:30  on  October  14. 
1997,  and  accompanied  by  proof  or 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearings  requests  shoxdd 
state  the  natiire  of  the  requester's 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  die  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Applicants,  Lea  Anne  Copenhefer,  Esq., 
Bingliam,  Dana  &  Gould,  LLP.  150 
Federal  Street,  Boston,  Massachusetts, 
02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dunphy,  Attorney,  or  Mark 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicant's  Representatioiis 

1.  Trust  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  under  the  1940  Act  as  an 
open-end,  management  investment 
company.  The  Trust  currently  offers 
shares  in  five  separate  investment 
portfolios  and  may  in  the  future  offer 
shares  in  additional  portfolios 
(collectively,  the  "Portfolios"). 

2.  Citibank  serves  as  investment 
adviser  to  each  Portfolio.  Responsibility 
for  the  day  to  day  investment 
management  of  certain  securities  has 
been  delegated  to  other  investment 
advisers  (the  "Subadvisers"). 

3.  Shares  of  the  Portfolios  will 
initially  be  offered  only  to  Citicorp  Life 
Variable  Annuity  Separate  Account  and 
First  Citicorp  Life  Variable  Annuity 
Separate  Account,  separate  accounts  of 
Qticorp  Life  Insurance  Company  and 
First  Qticorp  Life  Insurance  Company 
(the  "Citicorp  Insurance  Companies"). 
The  Citicorp  Insurance  Companies  are 
indirect  subsidiaries  of  Citicorp,  a  bank 
holding  company  organized  under  the 
laws  of  Delaware.  The  Trust  intends  to 
offer  shares  of  the  Portfolios  to  separate 
accounts  of  other  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  the  Citicorp 
Insurance  Companies,  to  serve  as 
investment  vehicles  for  various  types  of 
insurance  products  ("variable 
contracts"). 


4.  Each  Portfolio  may  offiar  its  shares 
to  qualified  pension  or  retirement  plans 
("Plans")  described  in  Treasury 
Regulation  §  1.817-6(f)(3)(iii). 

5.  Each  Portfolio  may  offer  its  shares 
to  any  Subadviser,  or  its  affiliates,  either 
directly  or  through  a  qualified  pension 
or  retirement  plan.  Any  shares  in  a 
Portfolio  purchased  by  a  Subadviser 
will  be  automatically  redeemed  if  and 
when  the  Subadviser's  subadvisory 
agreement  with  that  Portfolio 
terminates. 

6.  Citibank  may  act  as  an  investment 
adviser  to  one  or  more  of  the  Plans 
which  purchases  shares  of  the 
Portfolios.  A  Subadviser  may  act  as  an 
investment  adviser  to  one  or  more  Plans 
which  may  invest  in  the  Portfolios. 

Applicant's  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issues  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  thereof,  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessary  to  permit  shares 
of  the  Portfolios  or  of  any  Other 
Portfolios  to  be  offered  and  sold  to,  and 
held  by:  (1)  both  variable  annuity 
separate  accounts  and  variable  life 
insurance  separate  accounts  of  the  same 
life  insurance  company  or  of  affiliated 
life  insurance  companies  ("mixed 
funding");  (2)  separate  accounts  of 
unaffiliated  life  insurance  companies 
(including  both  variable  annuity 
separate  accounts  and  variable  life 
insurance  separate  accounts)  ("shared 
funding");  (3)  trustees  of  Plans;  and  (4) 
Subadvisers  to  the  Portfolios. 

2.  Section  (6)(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act,  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust  (the 
"Trust  Account").  Rule  6a-2(b)(15) 
provides  exemptions  irom  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  Account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company"  (emphasis  added).  Therefore, 
the  relief  granted  by  Rule  6e-2(b)(15)  is 


not  available  if  the  scheduled  premium 
variable  life  insurance  separate  account 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  a  variable 
annuity  or  a  flexible  premium  variable 
life  insurance  separate  account  of  the 
same  insurance  company  or  an  affiliated 
or  imaffiliated  life  insurance  company. 
Also,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  if  the  scheduled 
premium  variable  life  insurance 
separate  account  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  Plans  or  to  the  Portfolios' 
Subadvisers. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Trust 
Accoimt,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a).  15(a).  and  15(b)  of  the  1940  Act 
The  exemptions  granted  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  the 
Trust  Account's  underlying  fund  offers 
its  shares  "exclusively  to  separate 
accounts  of  the  life  insurer,  or  of  any 
affiliated  life  insurance  company, 
offering  either  scheduled  or  flexible 
contracts,  or  both;  or  which  offer  their 
shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company" 
(emphasis  added).  Thus.  Rule  6e-3(T) 
grants  an  exemption  if  the  underlying 
fund  engages  in  mixed  funding,  but  not 
if  it  engages  in  shared  funding  or  sells 
its  shares  to  Plans  or  to  the  Portfolios' 
Subadvisers. 

5.  Applicants  state  that  the  ciirrent  tax 
law  permits  the  Portfolios  or  any  Other 
Portfolios  to  increase  its  asset  base 
through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986.  as  amended  (the  "Code"), 
imposes  certam  diversification 
standards  on  the  underlying  assets  of 
variable  contracts  held  in  the  Portfolios. 
The  Code  provides  that  such  variable 
contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  in  which  the 
underlying  assets  are  not  adequately 
diversified  as  prescribed  by  the 
Treasury  regulations.  To  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  an  underlying 
fund  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  Treas.  Reg.  §  1.817-5.  The 
regulations  do  contain  certain 
exceptions  to  this  requirement, 
however,  one  of  which  allows  shares  in 
an  investment  company  to  be  held  by 
the  trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
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with  their  variable  contracts.  Treas.  Reg. 
§1.817-5(f)(3Miii). 

6.  The  promulgation  of  Rules  6e-2 
and  6e-3(T)  preceded  the  issuance  of 
these  Treasury  regulations.  Applicants 
state  that,  given  the  then-current  tax 
law.  the  sale  of  shares  of  the  Sfune 
investment  company  to  both  separate 
accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)0>)(15). 

7.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
to  or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualffication 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii)  and  Rule 
6e-3(T)(b)(15)(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a),  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

8.  Applicants  assert  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3('r)(b)(15)  from  the  requirements  of 
Section  9,  in  effiact.  limits  the  amount  of 
monitoring  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purpKJses  of  Section  9.  Applicants  state 
that  it  is  not  necessary  for  the  protection 
of  investors  or  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  to  apply  the  provisions  of 
Section  9(a)  to  the  many  individuals  in 
an  insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertainiivg  to  investment 
companies  in  that  organization. 
Applicants  also  assert  that  it  is 
unnecessary  to  apply  the  restrictions  of 
Section  9(a)  to  individuals  in  various 
unaffiliated  insurance  companies  (or 
affiliated  companies  of  Participating 
Insurance  Companies)  that  may  utilize  a 
Portfolio  as  the  funding  medium  for 
variable  contracts. 

9.  Applicants  maintain  that  there  is 
no  regidatory  purpose  in  extending  the 
Section  9(a)  monitoring  requirements 
because  of  mixed  and  shared  funding 
and  sales  to  Plans.  The  Participating 
Insurance  Companies  and  participating 
Plims  are  not  expected  to  play  any  role 
in  the  management  or  administration  of 
the  Portfolios.  Those  individuals  who 
participate  in  the  management  or 
administration  of  the  Portfolios  will 
remain  the  same  regardless  of  which 
separate  accounts,  insurance  companies 
or  Plans  use  the  Portfolios.  The 
increased  monitoring  costs  would 


reduce  the  net  rates  of  return  realized  by 
contract  owners  and  Plan  participants. 
In  addition,  since  the  Plans  are  not 
investment  companies  and  will  not  be 
deemed  affiliates  by  virtue  of  their 
shareholdings,  no  additional  relief  is 
required  with  respect  to  Plans. 

10.  Applicants  further  state  that  no 
regulatory  purpose  is  served  by 
extending  the  Section  9(a)  monitoring 
requirements  in  the  context  of  the 
Portfolios  selling  shares  to  the 
Subadvisers.  Rules  6e-2  and  6e-3(T) 
provide  relief  from  the  eligibility 
restrictions  of  Section  9(a)  only  for 
officers,  directors  or  employees  of 
Participating  Insurance  Companies  or 
their  affiliates.  Applicfints  state  that  it  is 
not  anticipated  that  any  of  the 
Subadvisers  will  be  the  Participating 
Insurance  Companies  or  their  affiliates, 
and  if  they  were,  the  eligibility 
restrictions  would  apply  to  those  who 
participate  directiy  in  the  management 
or  administration  of  the  Portfolios. 
Applicants  also  maintain  that  the 
monitoring  requirements  should  not 
extend  to  all  officers,  directors  and 
employees  of  the  Participating 
Insurance  Companies  and  their  affiliates 
simply  because  the  Portfolios  sell 
certain  shares  to  the  Shareadvisers.  This 
monitoring  would  not  benefit  contract 
owners  and  Plan  participants  and  would 
only  increase  costs,  thereby  reducing 
net  rates  of  return. 

11.  Rides  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  assume  the  existence  of  a 
"pass-through  voting"  requirement  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account  Rides  6e-2(b)(15)(iii)(A)  and 
6e-3(T)(b)(15)(iii)(A){l)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  in  connection  with  the  voting  of 
shares  of  an  underlying  fund  if  such 
instructions  would  require  such  shares 
to  be  voted  to  cause  siich  companies  to 
make  (or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  a  Portfolio  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority, 
subject  to  certain  requirements.  Rules 
6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  diat  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  complies 


with  the  other  provisions  of  Rules  6e- 
2  and  6e-3(T). 

12.  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  has 
important  elements  unique  to  insurance 
contracts;  and  is  subject  to  extensive 
state  regulation.  Applicants  assert  that 
in  adopting  Rule  6e-2(b)(15Kiii),  the 
Commission  expressly  recognized  that 
state  insurance  regulators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  change  in  investment  policies, 
investment  advisers  or  principal 
underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Commission  therefore 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regidatory  authority  or  the  life  insurar  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
imdertaken  by  the  life  insurer." 
Applicants  state  that  in  this  respect, 
flexible  premium  variable  life  insurance 
contracts  are  identical  to  scheduled 
premium  variable  life  insurance 
contracts;  therefore,  the  corresponding 
provisions  of  Rule  6e-3(T)  were  adopted 
in  recognition  of  the  same  factors. 

13.  Applicants  further  represent  that 
the  offer  and  sale  of  the  Portfolio's 
shares  to  Plans  will  not  have  any  impact 
on  the  relief  requested  in  this  regard. 
Shares  of  the  Portfolios  sold  to  Plans 
would  be  held  by  the  Trustees  of  the 
Plans  as  required  by  Section  403(a)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  ("ERISA").  Section 
403(a)  also  provides  that  the  trustee(s) 
must  have  exclusive  authority  and 
discretion  to  manage  and  control  the 
Plan  with  two  exceptions:  (a)  when  the 
Plan  expressly  provides  that  the 
trustee(s)  is  (are)  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustee(s)  is 
(are)  subject  to  proper  directions  made 
in  accordance  with  the  terms  of  the  Plan 
and  not  contrary  to  ERISA;  and  (b)  when 
the  authority  to  manage,  acquire  or 
dispose  of  assets  of  the  Plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  Section  402(c)(3)  of  ERISA. 
Unless  one  of  the  two  exceptions  stated 
in  Section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
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such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
ERISA  does  not  require  pass-through 
voting  to  the  participants  in  Plans. 
Accordingly,  Applicants  note  that, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Plans  because  they  are  not 
entided  to  pass-through  voting 
privileges. 

14.  Some  Plans,  however,  may 
provide  participants  with  the  right  to 
give  voting  instructions.  However, 
Applicants  note  that  tbere  is  no  reason 
to  believe  that  [>articipants  in  Plans 
generally,  or  those  in  a  particular  Plan, 
either  as  a  single  group  or  in 
combination  with  other  Plans,  would 
vote  in  a  manner  that  would 
disadvantage  contract  owners. 
Therefore.  Applicants  submit  that  the 
purchase  of  Portfolio  shares  by  Plans 
that  provide  voting  rights  to  tbeir 
participants  does  not  present  any        ^ 
complications  not  otherwise  occasioned 
by  mixed  and  shared  funding. 

15.  Applicants  state  that  the 
prohibitioiu  on  mixed  and  shared 
funding  may  reflect  some  concern  with 
possible  divergent  interests  among 
different  classes  of  investors.  Applicants 
submit  that  shared  funding  does  not 
present  any  issues  that  do  not  already 
exist  where  a  single  insurance  company 
is  licensed  to  do  business  in  several 
states.  In  this  regard.  Applicants  not  that 
a  particiUar  state  insurance  regidatory 
body  coidd  require  action  that  is 
inconsistent  with  the  requirements  of 
other  states  in  which  the  insurance 
company  offers  its  policies. 
Accordingly.  Applicants  submit  that  the 
fact  that  different  insurers  may  be 
domiciled  in  different  states  does  not 
create  a  significantly  different  or 
enlarged  problem. 

16.  Applicants  submit  that  shared 
funding  by  unaffiliated  insurers,  in  this 
respect,  is  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers, 
which  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  permit.  Affiliated  insurers 
may  be  domiciled  in  different  states  and 
be  subject  to  differing  state  law 
requirements.  Applicants  state  that 
affiliation  does  not  reduce  the  potential, 
if  any  exists,  for  differences  in  state 
regulatory  requirements.  In  any  event, 
the  conditions  discussed  below  are 
designed  to  safeguard  against,  and 
provide  procedures  for  resolving,  any 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce. 

17.  Rule  6e-2(b)(15)  and  6e- 
3(T](b)(15)  give  the  insurance  company 


the  right  to  disregard  the  voting 
instructions  of  the  contract  owners.  This 
right  does  not  raise  any  issues  difiiBrent 
fi^m  those  raised  by  the  authority  of 
state  insurance  administrators  over 
separate  accounts.  Affiliation  does  not 
eliminate  the  potential  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principle  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  Thejiotential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instruction  be  reasonable  and  based  on 
specific  good-faith  determinations. 

18.  A  particular  insurer's  disregard  of 
voting  instructions  nevertheless  could 
conflict  with  the  majority  of  contract 
owner  voting  instructions.  If  the     > 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  election  of  the  Portfolio,  to 
withdraw  its  separate  account's 
investment  in  such  Portfolio,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal. 

19.  Applicants  submit  that  investment 
by  the  Plans  in  any  of  the  Portfolios  will 
present  no  conflict.  Applicants  assert 
that  the  likelihood  that  voting 
instructions  of  insurance  company 
separate  account  holders  will  be 
disregarded  or  the  possible  withdrawal 
referred  to  immediately  above  is 
extremely  remote  and  this  possibility 
will  be  known,  through  prospectus 
disclosure,  to  any  Plan  choosing  to 
invest  in  the  Portfolios.  Moreover, 
Applicants  state  that  even  if  a  material 
irreconcilable  conflict  involving  Plans 
arises,  the  Plans  may  simply  redeem 
their  shares  and  make  alternative 
investments. 

20.  Applicants  submit  that 
investments  by  the  Subadvisers  will 
similarly  present  no  conflict.  Applicants 
state  that  each  Subadviser  will  agree  to 
vote  its  shares  of  a  Portfolio  in  the  same 
proportion  as  all  contract  owners  having 
voting  rights  with  respect  to  that 
Portfolio  or  in  such  other  manner  as 
may  be  required  by  the  Commission  or 
its  staff. 

21.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of 
any  Portfolio  would  or  should  be 
materially  different  from  what  those 
policies  would  or  should  be  if  any  such 
Portfolio  funded  only  variable  annuity 
contracts  or  variable  life  insurance 
products,  whether  flexible  premium  or 
scheduled  premium  contracts.  In  this 
regard.  Applicants  note  that  each  type  of 
variable  contract  is  designed  as  a  long- 
term  investment  program,  and  that 
Plans  also  have  long-term  investment 


goals.  Moreover,  Applicants  submit  that 
the  Portfolios  will  be  managed  to 
attempt  to  achieve  their  investment 
objectives,  and  not  to  favor  or  disfavor 
any  particular  Participating  Insurance 
Company  or  type  of  insurance  product. 

22.  Applicants  further  note  tnat 
Section  817(h)  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  aimuity 
contracts  and  variable  life  insurance 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii). 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  underlying  investment  company. 
Therefore.  Applicants  have  concluded 
that  neither  the  Code,  nor  the  Treasury 
Regulations,  nor  the  revenue  rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  separate  account  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

23.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Plans,  these  tax 
consequences  do  not  raise  ^y  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  Separate  Account  or  the 
Plan  is  unable  to  net  purchase  payments 
to  make  the  distributions,  the  Separate 
Account  or  the  Plan  will  redeem  shares 
of  the  Portfolios  at  their  respective  net 
asset  value.  The  Plans  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  a  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  the  variable  contract. 

24.  Applicants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving 
voting  rights  to  contract  owners  and  to 
Plans.  Applicants  represent  that  the 
Portfolios  will  inform  each  shareholder, 
including  each  variable  contract  and 
each  Plan,  of  its  respective  share  of 
ownership  in  the  respective  Portfolio. 
Each  Participating  Insurance  Company 
will  then  solicit  voting  instructions  in 
accordance  with  the  "pass-through" 
voting  requirement. 

25.  Applicants  submit  that  the  ability 
of  the  Portfolios  to  sell  their  respective 
shares  directly  to  Plans  does  not  create 
a  "senior  security,"  as  that  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  contract  owner 
as  opposed  to  a  participant  under  a 
Plan.  Regardless  of  the  rights  and 
benefits  of  participants  and  contract 
owners  under  the  respective  Plans  and 
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contracts,  the  Plans  and  the  Separate 
Accounts  have  rights  only  with  respect 
to  their  share  of  the  Portfolios.  Such 
shares  may  be  redeemed  only  at  net 
asset  value.  No  shareholder  of  any  of  the 
Portfolios  has  any  preference  over  any 
other  shareholder  with  respect  to 
distribution  of  assets  or  payment  of 
dividends. 

26.  Finally,  Applicants  state  that  there 
are  no  conflicts  between  contract 
owners  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners'  powers  over  investment 
objectives.  The  basic  premise  of 
shareholder  voting  is  that  not  all 
shareholders  may  agree  with  a 
particular  proposal.  The  state  insurance 
conunissionera  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  cannot  simply 
redeem  shares  of  one  underlying  fund 
held  by  their  Separate  Accounts  and 
invest  the  proceeds  in  another 
underlying  fund.  Complex  and  time- 
consuming  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  and  transfers.  Conversely, 
trustees  of  Plans  may  redeem  shares  of 
an  investment  vehicle,  and  reinvest  the 
proceeds  in  another  investment  vehicle 
without  the  same  regulatory 
impediments:  most  Plans  may  even  hold 
cash  pending  suitable  investment  Based 
on  the  foregoing.  Applicants  represent 
that  should  issues  arise  where  the 
interests  of  contract  ownera  and  the 
interest  of  Plans  conflict,  the  issues  can 
be  resolved  almost  immediately  because 
trustees  of  the  Plans  can  redeem  shares 
out  of  the  Portfolios  inde{}endently. 

27.  Applicants  submit  that  mixed  and 
shared  funding  should  provide  benefits 
to  contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  firom 
the  investment  and  administrative 
expertise  of  the  Portfolios'  investment 
adviser,  but  also  bom  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds.  Mixed 
and  shared  funding  also  would  permit 

a  greater  amount  of  assets  available  for 
investment  by  the  Portfolios  thereby 
promoting  economies  of  scale,  by 
permitting  increased  safety  through 
greater  diversification  or  by  making  the 
addition  of  Portfolios  more  feasible. 
Therefore,  making  the  Portfolio 
available  for  mixed  and  shared  funding 
may  encourage  more  insurance 
companies  to  offer  variable  contracts, 
and  this  should  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  exp>ected  to  result  in  more 
product  variation  and  lower  charges. 


28.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding 
Separate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  acciunulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  qualified  Plans 
and  Subadvisers,  will  have  any  adverse 
federal  income  tax  consequences. 

Applicants'  Conditioiis 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  (the  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Trust,  as  defined  by 
Section  2(a)(ig)  of  the  1940  Act  and  the 
rules  thereunder,  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  for  a  period  of 
45  days,  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days,  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  among  the 
interests  of  the  contract  owners  of  all 
Separate  Accounts  and  of  the  Plan 
participants  investing  in  any  Portfolio. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  an  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
apphcable  federal  or  state  insurance, 
tax,  pension  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  pension,  or  securities 
regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any 
Portfolio  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contract  owners  and 
variable  life  contract  owners  and 
trustees  of  Plans;  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Plan  to  disregard  voting 
instructions  of  Plan  participants. 

3.  The  Participating  Insurance 
Companies,  the  investment  adviser  and 


any  other  investment  adviser  to  the 
Trust,  and  any  Plan  that  executes  a  fund 
participation  agreement  upon  l)ecoming 
an  owner  of  10%  or  more  of  the  assets 
of  the  Trust  (the  "Participants")  will 
report  any  potential  or  existing  conflicts 
to  the  Board.  Participants  will  be 
obligated  to  assist  the  Board  in  carrying 
out  its  responsibilities  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to.  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Boatd 
whenever  contract  owner  voting 
instructions  are  disregarded  and,  if  pass- 
through  voting  is  applicable,  Ai 
obligation  by  Qtibank  and  each  Plan  to 
inform  the  Board  whenever  it  is 
determined  to  disregard  Plan  participant 
voting  instructions.  These 
responsibilities  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  and  Plans  investing  in  a 
Portfolio  under  their  agreements 
governing  participation  therein. 
Responsibilities  will  be  carried  out  with 
a  view  only  to  the  interest  of  contract 
owners  and  Plan  participants. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  the  disinterested  members  of 
the  Board,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insiu-ance 
Companies  and  Plans  shall,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  members  of  the 
Board),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Separate  Accounts  from  a  Portfolio  and 
reinvesting  such  assets  in  a  different 
investment  medium  (including  another 
Portfolio,  if  any)  or  submitting  the 
question  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  ovraers  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  [i.e.,  aimuity 
contract  owners,  life  insurance  contract 
owners,  or  variable  contract  owners  of 
one  or  more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
variable  contract  owners  the  option  of 
making  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  contract  owner 
voting  instructions,  and  the  decision 
represents  a  minority  position  or  would 
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preclude  a  ma)ority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
Portfolio,  to  withdraw  its  Separate 
Account's  investment  therein,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  election  of  the  Portfolio, 
to  withdraw  its  investment  therein  and 
no  charge  or  penalty  will  be  imposed  as 
a  result  of  such  withdrawal.  The 
responsibilfty  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  a 
material  irreconcilable  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
their  participation  in  a  Portfolio. 
Responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners  and  Plan  participants. 

For  purposes  oi  condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  Trust 
or  the  investment  adviser  be  required  to 
establish  a  new  funding  medium  for  any 
variable  contract.  No  Participating 
Insurance  Company  shall  be  required  by 
condition  4  to  establish  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  a 
vote  of  a  majority  of  the  contract  owners 
materially  affected  by  the  material 
irreconcilable  conflict.  Further,  no  Plan 
shall  be  required  by  condition  4  to 
establish  a  new  funding  medium  for 
such  Plan  if  (a)  a  majority  of  Plan 
participants  materially  and  adversely 
affected  by  the  material  irreconcilable 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  governing  Plan  documents 
and  applicable  law,  the  Plan  makes  such 
decision  without  a  vote  by  Plan 
participants. 

5.  The  determination  by  the  Board  of 
the  existence  of  an  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  promptly  in 
writing  to  all  Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contract  owners.  Accordingly,  the 
Participating  Insurance  Companies  will 
vote  shares  of  each  Portfolio  held  in 
their  Separate  Accounts  in  a  manner 


consistent  with  timely  voting 
instructions  received  from  contract 
owners.  Each  Participating  Insurance 
Company  also  will  vote  shares  of  each 
Portfolio  held  in  its  Separate  Accounts 
for  which  no  timely  voting  instructions 
from  contract  owners  are  received,  as 
well  as  shares  it  owns,  in  the  same 
proportion  as  those  shares  for  which 
voting  instructions  are  received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
a  Portfolio  calculates  voting  privileges 
in  a  manner  consistent  with  other 
Participating  Insurance  Companies. 
Each  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
documents.  The  obligation  to  calcidate 
voting  privileges  in  a  manner  consistent 
with  all  other  Separate  Accounts 
investing  in  the  "Trust  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  the  Trust 

7.  As  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  contract  owners,  each  Subadviser 
will  vote  its  shares  of  any  Portfolio  in 
the  same  proportion  as  all  contract 
owners  having  voting  rights  with 
respect  to  that  Portfolio;  provided, 
however,  that  the  Subadviser  shall  vote 
its  shares  in  such  other  numner  as  may 
be  required  by  the  Commission  or  its 
staff. 

8.  Each  Portfolio  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Portfolio  shall  disclose  in  its 
prospectus  that:  (a)  its  shares  may  be 
offered  to  Separate  Accounts  that  fund 
both  annuity  and  life  insurance 
contracts  of  affiliated  and  unaffiliated 
Participating  Insurance  Companies  and 
variable  life  insurance  contracts  offered 
by  various  insurance  companies  and  for 
qualified  pension  and  retirement  plans; 
(b)  due  to  differences  of  tax  treatment  or 
other  considerations,  the  interests  of 
various  contract  owners  participating  in 
the  Portfolios  and  the  interests  of  Plans 
in  the  Portfolios  might  at  some  time  be 
in  conflict;  and  (c)  ue  Board  will 
monitor  the  Trust  for  any  material 
conflicts  and  determine  what  action,  if 
any,  should  be  taken. 

9.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  all  Board  action  with  respect  to 
determining  the  existence  of  a  conflict, 
notifying  Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 


of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

10.  If  and  to  the  extent  that  Rules  6e- 

2  and  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  and  shared  funding  on  terms  and 
conditions  materially  different  bom  any 
exemptions  granted  in  the  order 
requested,  then  each  Portfolio,  and/or 
the  Participating  Insurance  Companies, 
as  appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  6e-3(T),  as  amended,  and  Rule 
6e-3,  as  adopted,  to  the  extent  such 
rules  are  applicable. 

11.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  Uiese 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the  Trust) 
and,  in  particular,  the  Trust  will  either 
provide  for  annual  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  not  to  require  such  meetings) 
or  comply  with  Section  16(c)  of  the 
1940  Act  (although,  as  noted  above,  the 
Trust  is  a  Massachusetts  business  trust 
which  was  organized  in  1 996  under  a 
Declaration  of  Trust  which  provides  for 
the  election  of  Trustees  by  shareholders 
except  in  certain  circumstances,  and  as 
such  is  not  one  of  the  trusts  described 

in  Section  16(c))  as  well  as  with  Section 
16(a)  and.  if  and  when  applicable. 
Section  16(b).  Further,  the  Trust  will  act 
in  accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

12.  The  Participants,  and  where 
appropriate  the  investment  adviser  and 
any  other  investment  adviser  to  the 
Trust,  at  least  annually,  shall  submit  to 
the  Board  such  reports,  materials,  or 
data  as  the  Board  reasonably  may 
request  so  that  it  may  fully  carry  out  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  application 
and  said  reports,  materials  and  data 
shall  be  submitted  more  frequently  if 
deemed  appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Board,  when  it  so  reasonably 
requests,  shall  be  a  contractual 
obligation  of  all  Participants  imder  their 
agreements  governing  their  participating 
in  each  Portfolio. 

13.  If  a  Plan  shoiUd  ever  become  a 
holder  of  10%  or  more  of  the  assets  of 
a  Portfolio,  such  Plan  will  execute  a 
participation  agreement  with  the  Trust 
A  Plan  will  execute  an  application 


Federal  Register  /  Vol.  62.  No.  184  /  Tuesday,  September  23,  1997  /  Notices  49717 


containing  an  acknowledgment  of  this 
condition  upon  such  Plan's  initial 
purchase  of  the  shares  of  any  Portfolio. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  the  requested 
exemptions  from  Sections  9(a).  13(a). 
15(a)  and  15(b)  of  the  1940  Act  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder  are  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
rairly  intended  by  the  policy  and 
provision  of  the  1940  Act 

For  the  Cominission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-25133  Filed  9-22-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 
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Self-Regulatory  Orgenlzatione;  Notice 
of  Rling  and  Immediate  Effecthrenesa 
of  Propoaed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Interpretation  of 
Rule  0-37  on  Political  Contributiona 
and  Prohlbitiona  on  Municipal 
Securitiea  Buaineaa 

September  16, 1997. 

On  September  9, 1997,  the  Municipal 
Securities  Rulemaking. Board  ("Board" 
or  "MSRB")  filed  with  the  Secturities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-97-5), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78»tt))(l).  and  Rule 
19b-4  thereunder.  The  proposed  rule 
change  is  described  in  Items  I.  D.  and  III 
below,  which  Items  have  been  prepared 
by  the  Board.  The  Board  has  designated 
this  proposal  as  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  of  the 
Act.  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  nodce  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a  notice 
of  interpretation  concerning  rule  G-37 


on  political  contributions  and 
prohibitions  on  municipal  securities 
business  (hereafter  referred  to  as  "the 
proposed  rule  change").  The  proposed 
rule  change  is  as  follows: 

Rule  G-37:  Political  Contributions  and 
Prohibitions  on  Municipal  Securities 
Business 

Transition  and  Inaugural  Expenses 

1.  Q:  May  a  municipal  finance 
professional  who  is  entitled  to  vote  for 
an  issuer  official  make  contributions  to 
pay  for  such  offlcial's  transition  or 
inaugural  expenses  without  causing  a 
prohibition  on  mimicipal  securities 
business  with  the  issuer? 

A:  Yes.  imder  certain  conditions.  The 
de  minimis  exception  allows  a 
municipal  finance  professional  to 
contribute  up  to  $250  per  candidate  per 
election  if  the  municipal  finance 
professional  is  entiUed  to  vote  that 
issuer  offlcial.  The  de  minimis 
exception  is  keyed  to  an  election  cycle; 
therefore,  if  a  municipal  finance 
professional  contributed  $250  to  the 
general  election  of  an  issuer  official,  the 
municipal  finance  professional  would 
not  be  able  to  make  any  contributions  to 
pay  for  transition  or  inaugural  expenses 
without  causing  a  prohibition  on 
municipal  securities  business  with  the 
issuer.  If  a  municipal  finance 
professional  made  no  contributions  to 
an  issuer  official  prior  to  the  election, 
then  the  municipal  finance  professional 
may.  if  entitied  to  vote  for  the 
candidate,  contribute  up  to  $250  to  pay 
for  transition  or  inaugural  expenses  and 
payment  of  debt  incurred  in  connection 
with  the  election  without  causing  a 
prohibition  on  municipal  securities 
business. 

Definition  of  Issuer  Official 

2.  Q:  An  inctunbent  was  seeking  re- 
election as  an  issuer  official  but  she  lost 
the  election.  She  is  now  soliciting 
money  to  pay  for  the  debt  incurred  in 
connection  with  this  election.  Would 
there  be  a  prohibition  on  engaging  in 
mimicipal  securities  business  with  the 
issuer  if  a  dealer  or  a  municipal  finance 
professional  provides  money  for  the 
payment  of  this  debt? 

A:  No,  under  certain  conditions.  If  the 
incumbent  is  out  of  office  at  the  time 
she  is  soliciting  money  to  pay  for  the 
election  debt,  tiien  she  is  no  longer 
considered  to  be  within  the  definition  of 
"official  of  an  isssuer"  and  any  monies 
given  for  the  payment  of  debt  incurred 
in  connection  with  the  election  in  this 
instance  is  not  subject  to  rule  G-37.  If 
the  incumbent  still  holds  her  issuer 
official  position  at  the  time  she  is 
solicitiiig  money  to  pay  for  the  election 


debt,  then,  if  a  municipal  finance 
professional  contributed  $250  to  her 
during  the  general  election,  the 
municipal  finance  professional  would 
not  be  able  to  make  any  contributions 
for  the  payment  of  debt  without -causing 
a  prohibition  on  municipal  secturities 
business  with  the  issuer.  U  a  municipal 
finance  professional  made  no 
contributions  to  the  incumbent  prior  to 
the  election,  then  the  mimicipal  finance 
professional  may,  if  entiUed  to  vote  for 
the  candidate,  contribute  up  to  $250  for 
the  payment  of  debt  incurred  in 
connection  with  the  election  while  the 
incumbent  is  still  in  office  without 
causing  a  prohibition  on  municipal 
securities  business.  A  dealer  may  not 
contribute  any  monies  towards  the 
payment  of  debt  while  the  incumbent  is 
still  in  office  without  causing  a 
prohibition  on  municipal  securities 
business  with  the  issuer. 

Definitions  of  Municipal  Finance 
Professional  and  Executive  Officer 

3.  Q:  In  making  the  determination  of 
which  associated  persons  of  a  dealer 
meet  the  definitions  of  municipal 
finance  professional  and  executive 
officer,  is  it  correct  to  designate  all  the 
executives  of  the  dealer  (e.g..  President, 
Executive  Vice  Presidents)  under  the 
category  of  executive  officers? 

A:  No.  In  making  the  determination  of 
whether  someone  is  a  municipal  finance 
professional  or  executive  officer,  one 
must  review  the  activities  of  the 
individual  and  not  his  or  her  title. 

Rule  G-37(g){iv)  defines  the  term 
"municipal  finance  professional"  as: 

(A)  any  associated  person  primarily 
engaged  in  municipal  securities 
representative  activities,  as  defined  in  rule 
G-3(a)(i): 

(B)  any  associated  person  who  solicits 
municipal  securities  business,  as  defined 
paragraph  (vii); 

(C)  any  associated  fterson  who  is  both  (i) 
a  municipal  securities  princip>al  or  a 
municipal  securities  sales  principal  and  (ii) 
a  supervisor  of  any  persons  descril>ed  in 
subparagraphs  (A)  or  (B); 

(D)  any  associated  person  who  is  a 
supervisor  of  any  person  described  in 
subparagraph  (C)  up  through  and  including, 
in  the  case  of  a  broker,  dealer  or  municipal 
securities  dealer  other  than  a  bank  dealer,  the 
Chief  Executive  Officer  or  similarly  situated 
official  and,  in  the  case  of  a  bank  dealer,  the 
officer  or  officers  designated  by  the  board  of 
directors  of  the  bank  as  responsible  for  the 
day-to-day  conduct  of  the  l>ank's  municipal 
securities  dealer  activities,  as  required 
pursuant  to  rule  G-l(a);  or 

(E)  any  associated  person  who  is  a  member 
of  the  broker,  dealer  or  municipal  securities 
dealer  (or.  in  the  case  of  a  bank  dealer,  the 
separately  identifiable  department  or 
division  of  the  bank,  as  defined  in  rule  G- 

1)  executive  or  management  commiUee  or 
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similarly  situated  officials,  if  any;  provided, 
however,  that,  if  the  only  associated  persons 
meeting  the  definition  of  municipal  finance 
profanional  are  those  described  in  this 
subparagraph  (E).  the  broker,  dealer  or 
municipal  securities  dealer  shall  be  deemed 
to  have  no  municipal  finance  professionals. 

Rule  C-37(g)(v)  defines  the  term 
"executive  officer"  as: 

An  associated  person  in  charge  of  a 
princiftal  business  unit,  division  or  function 
or  any  other  person  who  performs  similar 
policy  making  functions  for  the  broker, 
dealer  or  municipal  securities  dealer  (or,  in 
the  case  of  a  bank  dealer,  the  separately 
identifiable  department  or  division  of  the 
bank,  as  defined  in  rule  C-1),  but  does  not 
include  any  municipal  finance  professional, 
as  defined  in  paragraph  (iv)  of  this  section 
(g);  provided,  however,  that,  if  no  associated 
person  of  the  broker,  dealer  or  municipal 
seciuities  dealer  meets  the  definition  of 
municipal  finance  professional,  the  broker, 
dealer  or  municipal  securities  dealer  shall  be 
deemed  to  have  no  executive  officers, 
(emphasis  added). 

Dealers  should  first  review  the 
activities  of  their  associated  persons  to 
determine  whether  they  are  municipal 
finance  professionals,  and  then  once 
that  list  of  individuals  has  been 
established,  conduct  a  review  of  the 
remaining  associated  persons  to 
determine  whether  they  are  executive 
officers.  Dealers  should  pay  close 
attention  to  those  associated  persons 
who  are  soliciting  miuiicipal  securities 
business  and,  thus,  will  be  considered 
mimicipal  finance  professionals.  The 
Board  has  previously  stated  that 
solicitation  activities  may  include,  but 
are  not  limited  to,  responding  to  issuer 
Requests  for  Proposals,  making 
presentations  of  public  finance  and/or 
municipal  marketing  capabilities  to 
issuer  officials,  and  engaging  in  other 
activities  calculated  to  appeal  to  issuer 
officials  for  municipal  securities 
business,  or  which  efi^ectively  do  so. 
(See  "Additional  Rule  G-37  Questions  & 
Answers,"  MSRB  Reports,  Vol.  14.  No. 
5  (December  1994)  at  8). 

Reporting  by  Syndicate  Members 

4.  Q:  Rule  G-37(e)  requires,  among 
other  things,  that  dealers  submit 
information  to  the  Board  on  Form  G-37/ 
G-38  about  the  mimicipal  securities 
business  in  which  they  engaged.  Is 
information  about  the  municipal 
securities  business  engaged  in  required 
to  be  submitted  by  all  syndicate  and 
selling  group  members,  or  is  it  only  the 
responsibility  of  the  manager(s)  to 
submit  such  information  on  behalf  of 
the  syndicate? 

A:  All  manager(s)  and  syndicate 
members  (excluding  selling  group 
members)  must  separately  report  the 


municipal  securities  business  in  which 
they  engaged. 

•        *        *        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  7, 1994,  the  Commission 
approved  Board  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.'  Since 
that  time,  the  Board  has  received 
numerous  inquiries  concerning  the 
application  of  the  rule.  In  order  to  assist 
the  municipal  securities  industry  and, 
in  particular,  brokers,  dealers  and 
municipal  securities  dealers  in 
understanding  and  complying  with  the 
provisions  of  the  rule,  the  Board 
published  seven  prior  notices  of 
interpretation  which  set  forth,  in 
question-and-answer  format,  general 
guidance  on  rule  G-37.2  In  prior  filings 
with  the  Commission,  the  Board  stated 
that  it  will  continue  to  monitor  the 
application  of  rule  G-37,  and,  from  to 
time,  will  publish  additional  notices  of 
interpretations,  as  necessary.^  In  light  of 


■  Securities  Exchange  Act  Raleaae  No.  33868 
(April  7.  1994).  59  FR  17621  (April  13.  1994).  The 
rule  applies  to  coatributioos  made  on  and  after 
April  25.  1994. 

'  See  Securities  Exchange  Act  Release  No.  34161 
Oun«  6. 1994).  59  FR  30379  (June  14.  1994): 
Securities  Act  Release  No.  34603  (Aug.  25.  1994). 
59  FR  45049  (Aug  31.  1994):  Securities  Exchange 
Act  Release  No.  35128  (Dec.  20.  1994).  59  FR  66989 
(Dec.  28,  1994):  Securities  Exchange  Art  Release 
No.  35544  (March  28.  1995).  60  FR  16896  (April  3. 
1995):  Securities  Exchange  Act  Release  No.  35879 
(June  21. 1995).  60  FR  33447  (June  28.  1995): 
Securities  Exchange  Act  Release  No.  36857  (Feb.  16, 
1996).  61  FR  7034  (Feb.  23.  1996);  Securities 
Exchange  Act  Release  No.  37675  (Sept.  12.  1996). 
61  FR  49368  (Sept.  18.  1996). 

See  MSRB  Reports.  Vol.  14.  No.  3  (Juae  1994)  at 
11-16;  Vol.  14.  No.  4  (August  1994)  at  27-31;  Vol. 
14.  No.  5  (December  1994)  at  8:  Vol.  15.  No.  1  (April 
1995)  a(  21;  Vol.  15.  No.  2  (July  1995)  at  3-4:  Vol. 
16.  No.  1  (January  1996)  at  31:  and  Vol.  16.  No.  3 
(September  1996)  at  3S-36.  See  also  CCH  Manual 
paragraph  3681. 

'  See  Securities  Exchange  Act  Release  No.  34161 
(June  6,  1994).  59  FR  30379  (June  13. 1994)  (SR- 


questions  recenUy  received  from  market 
participants  concerning  the 
applicability  of  the  rule  to  transition 
and  inaugural  expenses,  the  definition 
of  issuer  official,  the  definitions  of 
municipal  finance  professional  and 
executive  officer,  and  reporting  by 
syndicate  members,  the  Botird  has 
determined  that  it  is  necessary  to 
provide  further  guidance  to  the 
municipal  industry.  Accordingly,  the 
Board  is  publishing  this  eighth  set  bf 
questions  and  answers. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)oftheAct.'' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  because  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  ofEflfectivenem  of  the 
Proposed  Rule  Change  and  Timing  fior 
Commisaion  Action 

The  Board  has  designated  this 
proposal  as  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission. 

At  any  time  within  sixty  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 


MSRB-94-06)  and  Securities  Exchange  Act  Release 
No.  34603  (August  25.  1994).  59  FR  45049  (August 
31.  1994)  (SR-MSRB-94-15). 

<  Section  15B(b)(2)(C)  stales  in  pertinent  part  that 
the  rules  of  the  Board  "shall  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with  persons 
engaged  in  regulating,  clearing,  settling,  processing 
information  with  respect  to.  and  facilitating 
transactioiu  in  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest." 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  with  held  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-5  and  should  be 
submitted  by  October  14, 1997. 

For  the  Commission  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc.  97-25217  Filed  »-22-97:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaae  No:  34-39062;  nie  No.  SR-NASO- 
97-51J 

Self-Regulatory  Organizations; 
National  Association  of  Sacurltias 
Dealers,  Inc.;  Notice  of  Rling  of 
Proposed  Rule  Change  Regarding  the 
Transfer  of  Securities  of  Issuers  Listed 
on  the  Nasdaq  Stock  Market  That  Are 
Held  Pursuant  to  a  Direct  Registration 
Program 

September  16, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  16, 1997,  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  from  Interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  Rules 
4200,  4310.  4320.  and  4460  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  require 
Nasdaq  issuers  that  elect  to  offer  a  direct 
registration  program  to  shareholders  to 
participate  in  an  electronic  link,  either 
directly  or  through  the  issuer's  transfer 
agent,  with  a  securities  depository 
registered  imder  Section  17A  of  the 
Act* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rale  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change..  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpo^  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  facilitate  the  clearance  and 
settiement  of  securities  held  in  book- 
entry  form  in  the  context  of  recent 
developments  concerning  the  direct 
registration  concept.  Over  the  past 
twelve  years,  regulators,  representatives 
of  private  industry,  and  the  transfer 
agent  community  have  worked  together 
to  explore  alternatives  to  maintaining 
ownership  interest  in  securities  without 
certificates.  In  1990,  the  Commission 
held  a  Roimdtable  on  Clearance  and 
Settiement  to  discuss  recommendations 
of  the  Group  of  Thirty  U.S.  Working 
Committee  which,  among  other  things, 
discussed  ways  in  which  investors 
could  obtain  benefits  of  a  direct 
registration  system  ("DRS").  The 
Commission  has  been  promoting  the 
DRS  concept,  and  in  1994  requested  that 
the  industry  work  to  develop  DRS  in 
order  to  provide  investors  with 
additional  options  to  holding  their 
securities  in  certificate  form.^  A  basic 
structure  for  DRS  has  been  developed 
and  agreed  to  by  a  joint  committee  of 


»17  CFR  2O0.3O-3(aXl2). 
«15U.S.C788(bKl). 


MS  U.S.C.  7Bq-1. 

'  Securities  Exchange  Act  Release  No.  35038 
(December  1. 1994),  59  FR  63652  (Concept  Release 
discussing  direct  r^istiation). 


representatives  of  the  Securities 
Industry  Association,  the  Securities 
Transfier  Association,  the  Corporate 
Transfer  Agents  Association,  and 
registered  securities  depositories. 

The  concept  of  DRS  is  modeled  after 
systems  used  in  dividend  reinvestment 
and  stock  purchase  programs,  which  are 
currentiy  offered  by  many  issuers  or 
transfer  agents.  It  is  being  considered  by 
issuers  in  connection  with  the  mo^e  to 
a  faster  settlement  cycle  and  reflects 
investor  trends  away  from  physical 
certificates.  DRS  promotes  investor 
choice,  while  encouraging  efficient 
clearance  and  settiement  procedures. 
Specifically,  DRS  offers  shareholders 
the  ability  to:  (1)  receive  an  accoimt 
statement  instead  of  a  negotiable 
certificate;  (2)  get  a  certificate  upon 
demand;  and  (3)  direct  the  book-entry 
transfer  of  the  underlying  position  to  a 
broker-dealer  upon  request. 

A  key  component  of  DRS  has  been  the 
initiation  of  an  electronic 
communication  system  linking  issuers 
or  their  transfer  agents  with  registered 
securities  depositories.  Assuming  an 
issuer  and  its  transfer  agent  elect  to  offer 
direct  registration  services,  this  link 
would  permit  a  broker-dealer  to  deliver 
to  a  transfer  agent  a  customer's  request 
that  the  securities  be  registered  on  the 
books  of  the  issuer  in  book-entry  form. 
Such  a  system  also  will  allow  the 
transfer  agent  to  send  an  electronic 
acknowledgment  to  the  broker-dealer 
that  the  securities  have  been  registered 
in  the  customer's  name  on  the  books  of 
the  issuer  in  book-entry  form,  thus,  DRS 
helps  promote  efficiencies  in  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions  by 
providing  individual  investors  that  do 
not  want  to  have  broker-dealers  hold 
their  seciuities  for  them  in  street  name 
the  option  of  holding  in  book-entry  form 
on  the  books  of  the  issuers  and  most 
importanUy,  the  ability  to  subsequently 
have  such  positions  transferred 
electronically  to  banks  or  broker-dealers 
in  coimection  with  the  sales  or 
disposition  of  the  securities. 

Recentiy,  The  Depository  Trust  Co. 
("DTC")  received  Commission  approval 
to  establish  the  prtKedures  and  the 
necessary  electronic  link  to  implement 
DRS.  Under  this  system,  an  investor  will 
have  the  right  at  any  time  to  transfer  its 
DRS  position  from  the  issuer  to  a 
broker-dealer  through  the  facilities  of 
DTC  in  order  to  sell  or  pledge  the 
sedirity.  Alternatively,  an  investor  will 
have  the  right  at  any  time  to  request  a 
certificate.  Under  DTC's  rule  change,  to 
participate  in  DRS,  a  transfer  agent 
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would  need  to  become  a  "DRS  Limited 
Participant"  at  DTC.'« 

Therefore.  Masdaq  is  proposing  to 
amend  its  ruies  to  establish  a 
qualification  requirement  for  all 
securities  to  be  included  in  Nasdaq  that 
if  the  issuer  establishes  a  direct 
registration  program  it  shall  participate 
in  an  electronic  link  with  a  securities 
depository  in  order  to  facilitate  the 
electrdhic  transfer  of  interests  held 
pursuant  to  the  direct  registration 
program.  This  link  is  permitted  by  the 
proposed  rule  to  be  direct  or  through  the 
issuer's  transfer  agent. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  ^  in  that  it  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearing  and  settling  of  transactions 
in  securities,  and  in  general,  protects 
investors  and  the  public  interest.  The 
proposed  rule  change  ensures  that  there 
is  a  quick  and  efficient  means  for 
financial  intermediaries,  such  as  broker- 
dealers  and  banks,  to  transfer  these 
interests  on  behalf  of  shareholders.  In 
addition,  Nasdaq  believes  the  proposed 
rule  change  is  consistent  with  Section 
1 7A  which  sets  forth  Congress'  findings 
that  the  prompt  and  accurate  clearance 
and  settlement  of  securities  transactions 
are  necessary  for  the  protection  of 
investors.  In  particular,  the  proposed 
rule  change  is  consistent  with  Section 
17A(a)(l)  in  that  it  takes  advantage  of 
new  date  processing  and 
communications  techniques  and  linked 
or  coordinated  facilities,  and  thus 
provides  for  more  efficient,  effective, 
and  safe  procediu^s  for  the  clearance 
and  settlement  of  securities 
transactions. 


*  According  to  OTC  a  paity  wishing  to  open  a 
Limited  Participant  account  must  (1)  be  registered 
as  a  transfer  agent  with  the  SEC:  (2)  participate  as 
a  transfer  agent  in  DTCs  Fast  Automated  Securities 
Transfer  ('■FAST')  program:  (3)  provide  Direct  Mail 
Service  on  transfers:  and  (4)  communicate  with 
DTC  through  a  computer-to<omputer  interface 
using  DTC's  CCF  platforms. 

OTC  charges  a  OflS  Limited  Participant  an 
account  holder  fee  of  S225  per  month  regardless  of 
the  number  of  DRS  eligible  issues  for  which  the 
Limited  Participant  is  participating.  In  addition, 
DTC  charges  $.045  per  transaction.  DTC 
participants  also  will  be  charged  S0.45  per 
transaction.  In  addition,  when  a  DTC  pcirticipant 
instructs  a  transfer  agent  to  establish  a  DRS  account 
for  a  shareholder  and  the  transfer  agent 
subsequently  mails  a  transaction  advice  to  the 
shareholder  confirming  that  such  an  account  has 
been  established  at  the  transfer  agent,  the  transfer 
agent's  fee  of  S0.5S  for  mailing  and  handling  the 
DRS  transactions  advice  will  be  charged  to  the  DTC 
participant  directly  by  DTC.  This  fee  is  periodically 
remitted  to  the  transfer  agent 

s  15  U.S.C  780-3. 


(B)  Self-Regulatory  Organization's 
Statement  on  Butiden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fiqding  or 
(ii)  as  to  which  Nasdaq  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Nasdaq.  All  submissions 
should  refer  to  File  No.  SR-NASD-97- 
51  and  should  be  submitted  by  October 
14. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 


•17  CFR  200.3O-3(aNl2). 


Maqsaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-25216  Filed  9-22-97;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

1997-98  Allocations  of  the  Tartff-Rate 
Quotas  for  Raw  Can«  Sugar,  Refined 
Sugar,  and  Sugar  Containing  Products 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  of  the  country-by- 
country  allocations  of  the  in-quota 
quantity  of  the  tariff-rate  quotas  for 
imported  raw  cane  sugar,  refined  sugar, 
and  sugar  containing  products  for  the 
period  that  begins  October  1, 1997  and 
ends  September  30,  1998. 
EFFECTIVE  DATE:  October  1. 1997. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  Audrae  Erickson.  Senior 
Economist.  Office  of  Agricultural  Affairs 
(Room  421),  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrae  Erickson,  Office  of  Agricultural 
Afeirs,  202-395-6127. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Additional  U.S.  Note  5  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS),  the  United 
States  maintains  tariff-rate  quotas  for 
imports  of  raw  cane  and  refined  sugar. 
Pursuant  to  additional  U.S.  Note  8  to 
Chapter  17  of  the  Harmonized  Tariff 
Schedule,  the  United  States  also 
maintains  a  tariff-rate  quota  for  certain 
sugar-containing  products. 

Section  404(d)(3)  of  the  Uruguay 
Round  Agreements  Act  (19  U.S.C. 
3601(d)(3))  authorizes  the  President  to 
allocate  the  in-quota  quantity  of  a  tariff- 
rate  quota  for  any  agricultural  product 
among  supplying  countries  or  customs 
areas.  The  President  delegated  this 
authority  to  the  United  States  Trade 
Representative  under  paragraph  (3)  of 
Presidential  Proclamation  No.  6763  (60 
FR  1007). 

The  in-quota  quantity  of  the  raw  cane 
tariff-rate  quota  for  the  period  October  1, 
1997-September  30,  1998,  has  been 
established  by  the  Secretary  of 
Agriculture  at  1,200.000  metric  tons, 
raw  value  (1,322,773  short  tons).  This 
quantity  is  being  allocated  to  the 
following  countries  in  metric  tons,  raw 
value: 
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Country 


Argentina 

Australia 

BartMdos 

OWliO    ■•■■•■■•••••■••••■•••■. 

Bolivia  

Brazil 

Columbia 

Congo  

Cote  d'lvoire 

Costa  Rica  

DomlMcan  Republic 

Ecuador „ „, 

El  Salvador  

Fiji  

Gabon  ....„.....„.^...... 

Guatemala  

Guyana  

Honduras  ............... 

Indte 

Jamaica 

Madagascar 

Malawi 

Mauritius  

Mexico 

Mozamt)ique  

Nicaragua 

Parwma 

Papua  New  Guirtea 

Paraguay 

Pent  «.«._... 

Philippines 

South  Afnca  

St  Kitts  &  Nevis 

Swaziland 

Taiwan  

Thaiand  

Trinidad-Totngo  — 

Uruguay  „. 

Zimt)at>we  


Total  . 1,200.000 


FY  1998 
aHocation 


48.101 
92.846 

7,830 
12,305 

8,949 

162.201 

26,847 

7,258 

7,258 
16,779 
196,878 
12,305 
29.084 
10.068 

7.258 

53.694 

.  13.424 

7.258 
11,186 

8,949 
12.306 

7.2S8 
11.186 
13,424 
25,000 
14,542 
23.491 
32,440 

7.258 

7,258 

45,864 

151,015 

25.728 

7.258 
17398 
13,424 
15.661 

7.830 

7,258 
13.424 


This  allocation  includes  the  following 
minimum  quota-holding  countries: 
Congo.  Cote  d'lvoire.  Gabon,  Haiti, 
Madagascar.  Papua  New  Guinea. 
Paraguay,  St  Kitts  &  Nevis,  and 
Uruguay. 

The  in-quota  quantity  of  the  tariff-rate 
quota  for  refined  sugar  for  the  period 
October  1, 1997-September  30,  1998, 
has  been  established  by  the  Secretary  of 
Agriculture  at  50,000  metric  tons,  raw 
value  (55,116  short  tons),  of  which  the 
Secretary  has  reserved  4,656  metric  tons 
(5,132  short  tons)  for  specialty  sugars. 
Of  the  quantity  not  reserved  for 
special^  sugars,  a  total  of  10,300  metric 
tons  (11,354  short  tons)  is  being 
allocated  to  Canada  and  2,954  metric 
tons  (3,256  short  tons)  is  being  allocated 
to  Mexico.  An  additional  25,000  metric 
tons  (27,558  short  tons)  of  this  quantity 
is  being  allocated  to  Mexico  to  fulfill 
obligations  pursuant  to  the  North 
Americfm  Free  Trade  Agreement 
(NAFTA).  Under  the  NAFTA,  the 
United  States  is  to  provide  total  access 
for  raw  and  refined  sugar  from  Mexico 


of  25,000  metric  tons,  raw  value,  for  this 
quota  period  in  conjunction  with 
Mexico's  net  surplus  producer  status. 
This  allocation  is  subject  to  NAFTA 
rules  of  origin  and  to  the  condition  that 
the  total  imports  of  raw  and  refined 
sugar  from  Mexico,  combined,  is  not  to 
exceed  25,000  metric  tons  raw  value. 
The  remaining  7,090  metric  tons  (7,815 
short  tons)  of  the  in-quota  quantity  not 
reserved  for  specialty  sugars  is  not  being 
allocated  among  supplying  countries 
and  may  be  supplied  by  any  country, 
subject  to  any  other  provision  of  law. 
The  4,656  metric  tons  (5,132  short  tons) 
reserved  for  specialty  sugars  is  also  not 
being  allocated  among  supplying 
countries  and  may  be  supplied  by  any 
country,  subject  to  any  other  provision 
of  law. 

With  respect  to  the  tariff-rate  quota  for 
certain  sugar-containing  products 
maintained  pursuant  to  additional  U.S. 
Note  8  to  Chapter  17  of  the  Harmonized 
Tariff  Schedule,  59,250  metric  tons 
(65.312  short  tons)  of  sugar  containing 
products  is  being  allocated  to  Canada. 
The  remaining  in-quota  quantity  for  this 
tariff-rate  quota  is  available  to  other 
countries. 
Chariane  Barahefrky, 
United  States  Trade  Representative. 
(FR  Doc.  97-25121  Filed  9-22-47;  8:45  am] 

BtLUNQ  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeepirtg 
Requirements,  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  conunents  on  the 
following  collection  of  information  was 
published  in  62  FR  19159-19162.  April 
18,1997. 

DATES:  Comments  must  be  submitted  on 
or  before  October  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Morris  Oliver,  (202)  366-2251.  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 


SUPPt.EMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  Implementation  Plan,  Traffic 
Siuveillance  and  Control. 

CMB  Number:  2125-0512. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Affected  Public:  State  and  local 
transportation  agencies  who  utilize 
federal  funds  for  traffic  management 
projects  and  contractors  involved  in 
ITS/Traffic  Management,  who  may  write 
the  implementation  plan  for  the  State 
and  local  transportation  agency. 

Abstract:  An  implementation  plan  for 
a  faderal  aid  traffic  control  project  is 
required  from  the  States  and  local 
agencies  to  assure  that  there  are 
adequate  provisions  and  resources  for 
the  acquisition  and  operational  phases 
of  the  project 

Estimated  Axmual  Burden  Houn: 
4,000. 

Number  of  Respondents:  25. 


I:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necesscuy  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whethw  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  biuden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC,  on  September 
15,1997. 

VanesterM.  Williams, 

Clearance  Officer,  United  States  Department 
of  Transportation . 

[FR  Doc.  97-25207  Filed  9-22-97;  8:45  amf 
■MJJNQ  CODE  4S10-62-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notic*  No.  PE-«7-47] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seelung  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  13,  1997. 

AOOKESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

900  Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS©fiaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC^  on  September 
17, 1997. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcet  No..  28952. 

Petitioner:  Minebea  Technologies  PTE 
Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
119.5(h). 

Descriptfon  of  Relief  Sought:  To 
permit  Minebea  Technologies,  the 
holder  of  a  14  CFR  part  125  operating 
certificate  to  conduct  conunon  carriage 
operations. 

DocJcet  No..  28955. 

Petitioner:  James  W.  Shafer. 

Sections  of  the  FAR  Affected:  14  CFR 
91.307(c). 

Description  of  Relief  Sou^t:  To 
permit  the  petitioner  to  permanently 
mount  and  use  a  BRS  1050  ballistic 
parachute  in  his  Rans  S-10 
experimental  category  aircraft 
(Registration  No.  N141EB)  in  lieu  of  the 
individual  approved  parachutes 
required  by  §  91.307(c). 

Docicet  No.  .-28909. 

Petitioner:  Casey  Holdings,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.307(c)(2). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  perform  certain 
intentional  maneuvers  in  its  Boeing 
707-300  aircraft  that  cause  the  aircraft 
to  exceed  30  degrees  of  pitch  altitude, 
without  requiring  each  occupant  aboard 
that  aircraft  to  wear  an  approved 
parachute. 

Dispositions  of  Petitions 

Itocitef  No.;  28977. 

Petitioner:  Freight  Runners  Express. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed. 

Grant,  9/8/97,  Exemption  No.  6675. 

Docket  No.:  12656. 

Petitioner:  Department  of  Defense. 

Sections  of  the  FAR  Affected:  14  CFR 
part  139. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  issuance  of 
FAA  Airport  Operating  Certificates  for 
those  DOD  airports  equipped  and 
operated  in  accordance  with  applicable 
DOD  standards  and  procedures  that 
serve,  or  expect  to  serve,  air  carrier 
aircraft  having  a  seating  capacity  of 
more  than  30  passenger  seats,  without 
those  airports  complying  with  the 
certification  and  operating  requirements 
of  part  139. 


Grant,  9/2/97,  Exemption  No.  5750B. 

Docket  No.:  29002. 

Petitioner:  Peninsula  Airways.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly  trained 
PeiiAir  flight  crewmembers  to  install 
and/or  remove  medevac  stretchers  on 
PenAir  Fairchild  Metro  III  aircraft  and 
make  the  appropriate  entries  in  the 
aircraft  maintenance  records. 

Grant,  8/29/97.  Exemption  No.  6674. 

Docket  No.:  21882. 

Petitioner:  China  Airlines,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77(a)  and  (b),  and  63.23(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CAL  airmen  who 
operate  two  U.S.-registered  Boeing  747- 
SP  aircraft  (Registration  Nos.  N4508H 
and  N4522V)  and  three  U.S.-registered 
Airbus  A300-600R  aircraft  (Registration 
Nos.  N88881.  N88887,  and  N8888B)  that 
are  leased  to  a  person  who  is  not  a 
citizen  of  the  United  States,  for  carrying 
persons  or  property  for  compensation  or 
hire,  to  be  eligible  for  special  purpose 
airmen  certificates. 

Grant,  8/29/97.  Exemption  No.  4849G. 

Docket  No.:  28952. 

Petitioner:  Minebea  Technologies  PTE 
Ltd. 

Section  14  CFR  119.5(h). 

To  permit  Minebea  Technologies,  the 
holder  of  a  14  CFR  part  125  operating 
certificate  to  conduct  common  carriage 
operations. 

[FR  Doc.  97-25182  Filed  9-22-97;  8:45  am) 
HUMQ  CODE  4*I»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
(STB  Hnanoe  Docket  No.  33452] 

Brownsville  &  Rio  Grande  International 
Railroad— Lease  and  Operation 
Exemption — Union  Pacific  Railroad 
Company 

Brownsville  &  Rio  Grande 
International  Railroad,  a  Class  III  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
lease  and  operate  a  total  of 
approximately  7.92  miles  of  rail  line 
(known  as  the  Port  Lead)  owned  by 
Union  Pacific  Railroad  Company 
(UPRR)  between  milepost  0.0  at 
Brownsville,  TX  (from  the  Port  Lead 
connection  with  UPRR's  rail  yard  in 
downtown  Brownsville)  and  milepost 
7.92  at  the  Port  of  Brownsville.  TX.  The 
transaction  was  expected  to  be 
consummated  on  or  after  September  8, 
1997. 


Federal  Register  /  Vol.  62.  No.  184  /  Tuesday.  September  23.  1997  /  Notices 


49723 


If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33452,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001  and  served  on:  Robert  A.  Wimbish, 
Rea,  Cross  &  Auchincloss,  1920  N 
Street,  Suite  420,  N.W.,  Washington.  DC 
20036. 

Decided:  September  15, 1997. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

VanM»A.WUUaiiiB. 

Secretary. 

(FR  Doa  97-25238  FUed  9-22-97;  8:45  am) 

■UJNGOOOE  4t1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  334S1] 

Delta  Southern  Railroad  Company — 
Lease  and  Operation  Exemption — 
Union  Pacific  Railroad  Company 

Delta  Southern  Railroad  (DSR),  a 
Class  ni  rail  carrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  lease  and  operate  a  total  of 
approximately  39.42  miles  of  rail  line 
owned  by  Union  Pacific  Railroad 
Company  (UPRR)  between  milepost 
422.32  at  Dermott,  AR.  and  milepost 
461.74  at  Warren,  AR.'  In  addition,  DSR 
will  acquire  approximately  5.56  miles  of 
incidental  overhead  trackage  rights 
between  milepost  415.26  at  Dermott  and 
milepost  409.7  at  McCehee.  AR,  over 
UPRR's  main  line  to  facilitate  railcar 
interchange  between  UPRR  and  DSR  at 
UPRR's  yard  tracks  at  McCehee.  The 
transaction  was  expected  to  be 
consummated  on  or  after  September  6, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


I  In  addition.  DSR  will  lease  from  UPRR  a  railcar 
repair  facility  (including  storage  tracks)  and  an 
adjacent  office  building  and  parking  facility  in 
UPRR's  rail  yard  at  McGehee,  AR.  DSR  states  that 
these  aspects  of  the  lease  agreement  are  not  subject 
to  Board  iuriadiction. 


An  original  and  10  copies  of  all 
pleadings,  refarring  to  STB  Finance 
Docket  No.  33451,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001  and  served  on:  Robert  A.  Wimbish. 
Rea,  Cross  &  Auchincloss,  1920  N 
Street.  Suite  420.  N.W.,  Washington,  DC 
20036. 

Decided:  September  15, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Veraoo  A.  WillianM, 
Secretary. 
(FR  Doc.  97-25241  Filed  9-22-«7;  8:45  am) 

BHJUNO  C006  4«1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  raviaw;  comment 
rsquast 

September  16, 1997. 

The  Department  of  Treastiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  8ubmission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Conmients  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Ro6m  2110. 
1425  New  York  Avenue.  NW., 
Washington.  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0066. 

Form  Number:  None. 

TVpe  of  Review:  Reinstatement. 

Title:  Management  of  Federal  Agency 
Disbursements. 

Description:  Recipients  of  Federal 
disbursements  must  furnish  the 
Financial  Management  Service  (FMS) 
with  their  bank  account  number  and  the 
name  and  Routing  and  Transit  Nimiber 
(RTN)  of  their  bank.  Recipients  without 
a  bank  accoimt  must  certify  that  in 
writing  to  FMS. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1.300. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
325  hours. 
Clearance  Officer:  Jacqueline  R.  Perry 

(301)  344-8577,  Financial 

Management  Service,  3361-L  75th 

Avenue.  Landover.  MD  20785. 


OMB  Reviewer:  Alexander  T.  Htmt  (202) 
395-7860,  Office  of  Management  and 
.  Budget.  Room  10202,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports.  Marutgement  Officer. 

[FR  Doc.  97-25155  Filed  9-22-97;  8:45  am) 

■LUNG  COOE  4S10-W-^ 


DEPARTMENT  OF  THE  TREASURY 

Sutmiisslon  to  OMB  for  Rsvisw; 
Comment  Recfuest 

September  16, 1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Intemsl  Revenue  Service  (IKS) 

OMB  Number:  1545-O054. 

Fonn  Number  IRS  Form  1000. 

Type  of  Review:  Extension. 

Title:  Ownership  Certificate. 

Description:  Form  1000  is  used  by 
citizens,  resident  individuals, 
fiduciaries,  partnerships  and 
nonresident  partnerships  in  connettion 
with  interest  on  bonds  of  a  domestic, 
resident  foreign,  or  nonresident  foreign 
corporation  containing  a  tax-free 
covenant  and  issued  before  January  1, 
1934.  IRS  uses  the  information  to  verify 
that  the  correct  amount  of  tax  was 
withheld. 

Respondents:  Bureau  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1 ,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours.  22 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,040  hours. 

OMB  Number:  1545-0975. 

Form  Number:  IRS  Form  5500-EZ. 

Type  of  Review:  Extension. 

Title:  Annual  Return  of  One- 
Participant  (Owners  and  Their  Spouses) 
Retirement  Plan. 

Description:  Form  5500-EZ  is  an 
aimual  return  filed  by  a  one-participant 
or  one-participant  and  spouse  pension 
plan,  llie  IRS  uaes  this  data  to 
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determine  if  the  plan  appears  to  l>e 
operating  properly  as  required  under  the 
law  or  whether  the  plan  should  be 
audited. 

Respondents:  Bureau  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  193.299. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping — 11  hr.,  43  min. 

Learning  about  the  law  or  the  form — 
1  hr.,  22  min. 

Preparing  the  form — 2  hr.,  32  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,073,454  hours. 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

Room  5571, 1111  Constitution 

Avenue,  NW,  Washington,  DC  20224. 
OMB  Reviewer:  Alexander  T.  Himt  (202) 

395-7860,  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building.  Washington,  DC 

20503. 
Lois  K.  HoUand, 

Departmental  Reports  MaiHtgement  Officer. 
(FR  Doc.  97-25156  Filed  9-22-97;  8:45  am] 
aUJNQ  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

General  Counsel;  Appointment  of 
MemlMrs  of  ttie  Legial  Division  to  the 
Perfonnance  Review  Board,  Internal 
Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Internal  Revenue 
Service  by  the  General  Counsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Act,  I 
hereby  appoint  the  following  persons  to 
the  Legal  Division  Performance  Review 
Board,  Internal  Revenue  Service  Panel: 

1.  Chairperson,  Marlene  Gross, 
Deputy  Chief  Counsel; 

2.  Neal  S.  Wolin,  Deputy  General 
Counsel; 

3.  Martha  Sullivan,  Western  Regional 
Counsel; 

4.  Judith  C.  Dunn,  Associate  Chief 
Counsel  (Domestic); 

5.  Cynthia  Mattson,  Assistant  Chief 
Counsel  (International);  and 

6.  Matthew  Magnone,  New  Jersey 
District  Counsel. 

This  publication  is  required  by  5 
U.S.C.  4314(c)(4). 
StaartL.  Brawn, 
Chief  Counsel. 

|FR  Ckic.  97-25247  Filed  9-22-97;  8:45  am] 
BHJJNQ  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
andyor  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 1'ub. 
L.  104-13  (44  U.S.C  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Application  By  Survivors  for  Payment 
of  Bond  or  Check  Issued  Under  the 
Armed  Forces  Leave  Act  of  1946,  as 
amended. 

DATES:  Written  comments  should  be 
received  on  or  before  November  24, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbuig, 
WV  26106-1328. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  ot  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPt^NENTARY  INFORMATION: 

Title:  Application  By  Survivor  For 
Payment  of  Bond  or  Check  Issued  Under 
The  Armed  Forces  Leave  Act  of  1946. 
As  Amended. 

OMB  Number:  1535-0104. 

Form  Number:  PD  F  2066. 

Abstract:  The  information  is 
requested  to  support  payment  of  bonds 
or  checks  issued  under  the  Armed 
Forces  Leave  Act  of  1946,  as  amended. 

Ounent  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  individuals. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Arwual  Burden 
Hours:  200. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  17, 1997. 
Vicki  S.  TlMMpe. 

Manager,  Graphics.  Printing  and  Records 
Branch. 

[FR  Doc.  97-25173  Filed  9-22-97:  8:45  am] 
HLUNQ  CODE  4810-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Coliectlon:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Certificate  to  Support  Application  For 
Relief  on  Account  of  Lost,  Stolen,  or 
Destroyed  U.S.  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  November  24, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLBy»ITARY  INFORMATION: 

Title:  Certificate  To  Support 
Application  For  Relief  On  Account  of 
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Lost.  Stolen,  or  Destroyed  United  States 
Securities. 

OMB  Number:  1535-0108. 

Form  Number:  PD  F  2471. 

Abstract:  The  information  is  to 
support  an  application  for  relief  on 
account  of  lost,  stolen,  or  destroyed 
United  States  Securities. 

Current  Actions:  None. 

Type  o/i?eWetv;  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Arwual  Burden 
Hours:  200. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  opwation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  17, 1997. 

Vidd  S.  Thotpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 

[FR  Doc.  97-25174  Filed  9-22-97;  8:45  am] 

BIUJNG  CODE  4«1ft-»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collectton:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  D^artment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 


3506(c)(2)(A).  Currentiy  the  Bureau  of 
the  Public  Debt  virithin  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For 
Recognition  as  Natural  Guardian  of  a 
Minor  Not  Under  Legal  Guardianship 
and  for  Disposition  of  Minor's  Interest 
in  Registered  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  November  24, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Recognition  As 
Natural  Guardian  Of  A  Minor  Not  Under 
Legal  Guardianship  And  For  Disposition 
Of  Minor's  Interest  In  Registered 
Securities. 

OMB  Number:  1535-0105. 

Form  Number:  PD  F  2481. 

Abstract:  The  information  is  to 
support  disposition  of  registered 
securities  belonging  to  a  minor. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  13. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  die  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  odier  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  informatioiL 


Dated:  September  17. 1997. 
Vicki.  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  97-25175  Filed  9-22-97;  8:45  am) 

nUJNG  CODE  4«10-3»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs'' 
(VA),  in  accordance  with  Pub.  L.  92- 
463.  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 

Wednesday.  October  8, 1997.  at  2.-00  p.m. 
Wednesday,  October  22, 1997,  at  2«0  p.m. 
Wednesday,  November  5, 1997,  at  2K)0  p.oi. 
Wednesday,  November  19, 1997,  at  2Mi  p.m. 
Wednesday,  December  3, 1997,  at  2«)  p.m. 
Wednesday,  December  17, 1997,  at  2:00  p.m. 

The  meetings  will  be  held  in  Room  248, 
Department  of  Veterans  Affairs  Central 
Office,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  {>er8onnel  rules  and  practices  of 
the  Department  of  Veterans  Afhirs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  fit>m  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Clpsure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94-409,  and  5  U.S.C.  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Cemmittee 
(05),  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  September  16, 1997. 

By  Direction  of  the  Secretary. 
Heyward  BannistBr, 
Committee  Management  Officer. 
(FR  Doc.  97-25147  Filed  9-22-97;  8:45  am) 
HLLMO  CODE  asn-OI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousJy 
published  Presidential,  Rule,  Proposed  Rule, 
tfid  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  ttie  issue. 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMtth  Cara  Hnancing  Administration 

42  CFR  Part  440 

[MB-071-F] 

RMOSaS-AHOO 

Medicaid  Program;  Coverage  of 
Peraonai  Care  Services 

Ck>nection 

In  rule  dociunent  97-24266  beginning 
on  page  47896,  in  the  issue  of  Thursday, 


September  11, 1997,  make  the  following 
correction: 

On  page  47896,  in  the  first  column,  in 
the  EFFECTIVE  DATE  section, 
"November  10, 1977"  should  read 
"November  10, 1997". 

MUMQCOOC  1S«»«1-0 


On  page  48304,  in  the  third  column, 
beginning  in  the  seventh  line  from  the 
end,  "[thirty  days  after  publication  in 
the  Federal  Register]"  should  read 
"October  15, 1997". 

BIUJNOCOOE  1SeS^>M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  tfte 
Illinois  counties  of  La  Salle,  Madison. 
Perry,  and  Randolph  in  the  Possession 
of  the  Anthropology  Section,  Illinois 
State  Muaeum,  Springfield,  IL 

Correction 

In  notice  document  97-24375. 
beginning  on  page  48303  in  the  issue  of 
Monday,  September  15, 1997.  make  the 
following  correction: 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Registration 

Correction 

In  notice  dociunent  97-22570 
appearing  on  page  45274,  in  the  issue  of 
Tuesday,  August  26, 1997,  the  heading 
is  corrected  to  read  as  set  forth  above. 

MLUNO  cow  1S0S-01-O 


Part  II 

Department  of 
Transportation 

Federal  Railroad  Administration 


49  CFR  Part  216,  et  al. 

Passenger  Equipment  Safety  Standards; 
Proposed  Rule 
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DEPARTIiENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  216,  223,  229,  231,  232, 
and  238 

[FRA  Docket  No.  PCSS-I,  Notice  Na  2) 

mN  2130-nAA95 

Passenger  Equipment  Safety 
Standards 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  FRA  is  proposing  a  rule 
establishing  comprehensive  Federal 
safety  standards  for  railroad  passenger 
equipment.  The  proposed  rule  contains 
requirements  concerning  equipment 
design  and  performance  criteria  related 
to  passenger  and  crew  survivability  in 
the  event  of  a  passenger  train  accident; 
the  inspection,  testing,  and  maintenance 
of  passenger  equipment;  and  the  safe 
operation  of  passenger  train  service.  The 
proposed  rule  is  designed  to  address  the 
safety  of  passenger  train  service  in  an 
environment  where  technology  is 
advancing,  and  equipment  is  being 
designed  for  operation  at  higher  speeds. 
The  rule  would  amend  existing 
regulations  concerning  special  notice  for 
repairs,  safety  glazing,  locomotive 
safety,  safety  appliances,  and  railroad 
power  brakes  as  applied  to  passenger 
equipment. 

The  proposed  rule  does  not  apply  to 
tourist  and  historic  railroad  operations. 
However,  after  consulting  with  the 
excursion  railroad  associations  to 
determine  appropriate  applicability  in 
light  of  financial,  operational,  or  other 
factors  unique  to  such  operations.  FRA 
may  prescribe  requirements  for  these 
operations  that  are  different  from  those 
affecting  other  types  of  passenger 
operations. 

DATES:  (1)  Written  comme/its;  Written 
comments  must  be  received  on  or  before 
November  24,  1997.  Comments  received 
after  that  date  will  be  considered  by 
FRA  and  the  Passenger  Equipment 
Safety  Standards  Working  Group  to  the 
extent  possible  without  incurring 
substantial  additional  expense  or  delay. 
The  docket  will  remain  open  until  the 
Working  Group  proceedings  are 
concluded.  Requests  for  formal 
extension  of  the  comment  period  must 
be  made  by  November  7. 1997. 

(2)  Public  hearing-.  FRA  intends  to 
hold  a  public  hearing  to  allow  interested 
parties  the  opportunity  to  comment  on 
specific  issues  addressed  in  the  NPRM. 


The  date  and  location  of  the  hearing 
will  be  set  forth  in  a  forthcoming  notice 
that  will  be  published  in  the  Federal 
Register.  Anyone  who  desires  to  make 
an  oral  statement  at  the  hearing  must 
notify  the  Docket  Clerk  by  telephone 
(202-632-3198).  and  must  submit  three 
copies  of  the  oral  statement  that  he  or 
she  intends  to  make  at  the  hearing.  The 
notification  should  also  provide  the 
Docket  Clerk  with  the  participant's 
mailing  address.  FRA  reserves  the  right 
to  limit  participation  in  the  hearings  of 
persons  who  fail  to  provide  such 
notification.  The  date  by  which  the 
Docket  Clerk  must  be  notified  about  the 
oral  statement  and  receive  copies  of  it 
will  be  set  forth  in  the  notice 
announcing  the  hearing. 
addresses:  Written  comments  should 
identify  the  docket  number  and  must  be 
submitted  in  triplicate  to  the  Docket 
Gerk.  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  400  Seventh 
Street,  S.W.,  Mail  Stop  10,  Washington, 
D.C.  20590.  Persons  desiring  to  be 
notified  that  their  comments  have  been 
received  by  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  retxun  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  written  comments, 
during  regular  business  hours  in  Room 
7051  of  FRA  headquarters  at  1120 
Vermont  Avenue.  N.W.,  in  Washington. 
D.C. 

FOR  FURTMER  INFORMATION  CONTACT: 
Edward  Pritchard.  Acting  Staff  Director. 
Motive  Power  and  Equipment  Division. 
Office  of  Safefy  Assurance  and 
Compliance.  FRA.  400  Seventh  Street. 
S.W.,  Mail  Stop  25.  Washington.  D.C. 
20590  (telephone:  202-632-3362); 
Daniel  Alport,  Trial  Attorney.  Office  of 
Chief  Counsel,  FRA.  400  Seventh  Street. 
S.W.,  Mail  Stop  10,  Washington,  D.C. 
(telephone:  202-632-3186);  or  Thomas 
Herrmaim.  Trial  Attorney.  Office  of 
Chief  Coimsel.  FRA.  400  Seventh  Street, 
S.W.,  Mail  Stop  10,  Washington.  D.C. 
20590  (telephone:  202-632-3167). 

SUPPLEMENTARY  INFORMATION: 

Background 

To  enhance  rail  safety,  the  Secretary 
of  Transportation  convened  a  meeting  of 
representatives  frtim  all  sectors  of  the 
rail  industry  in  September.  1994.  As  one 
of  the  initiatives  arising  from  this  Rail 
Safety  Summit,  the  Secretary 
announced  that  DOT  would  begin 
developing  safety  standards  for  rail 
passenger  equipment  over  a  five-year 
period.  In  November.  1994,  Congress 


adopted  the  Secretary's  schedule  for 
implementing  rail  passenger  equipment 
regulations  and  included  it  in  the 
Federal  Railroad  Safety  Authorization 
Act  of  1994  (the  Act).  Pub.  L.  No.  103- 
440, 108  Stat.  4619,  4623-4624 
(November  2. 1994).  Section  215  of  the 
Act,  as  now  codified  at  49  U.S.C.  20133, 
requires: 

(a)  MINIMUM  STANDARDS.— The 
Secretary  of  Transportation  shall  prescribe 
regulations  establishing  minimum  standards 
for  the  safety  of  cars  used  by  railroad  carriers 
to  transport  passengers.  Before  prescribing 
such  regulations,  the  Secretary  shall 
consider — 

(1)  The  crash  worthiness  of  the  cars; 

(2)  Interior  featiu«8  (including  luggage 
restraints,  seat  belts,  and  exposed  surCaces) 
that  may  affect  passenger  safety; 

(3)  Maintenance  and  inspection  of  the  cars: 

(4)  Emergency  response  procedures  and 
equipment:  and 

(5)  Any  operating  rules  and  conditions  that 
directly  affect  safety  not  otherwise  governed 
by  regulations. 

The  Secretary  may  make  applicable  some  or 
all  of  the  standards  established  under  this 
subsection  to  cars  existing  at  the  time  the 
regulations  are  prescrit)ed.  as  well  as  to  new 
cars,  and  the  Secretary  shall  explain  in  the 
rulemaking  document  the  basis  for  making 
such  standards  applicable  to  existing  cars. 

(b)  INITIAL  AND  FINAL 
REGULATIONS.— (1)  The  Secretary  shall 
prescribe  initial  regulations  under  subsection 
(a)  within  3  years  after  the  date  of  enactment 
of  the  Federal  Railroad  Safety  Authorization 
Act  of  1994.  The  initial  regulations  may 
exempt  equipment  used  by  tourist,  historic 
scenic,  and  excursion  railroad  carriers  to 
transport  passengers. 

(2)  The  Secretary  shall  prescribe  final 
regulations  under  subsection  (a)  within  5 
years  after  such  date  of  enactment. 

(c)  PERSONNEL.— The  Secretary  may 
establish  within  the  Department  of 
Transportation  2  additional  full-time 
equivalent  positions  beyond  the  number 
permitted  under  existing  law  to  assist  with 
the  drafting,  prescribing,  and  implementation 
of  regulations  under  this  section. 

(d)  CONSULTATION.— In  prescribing 
regulations,  issuing  orders,  and  making 
amendments  under  this  section,  the  Secretary 
may  consult  with  Amtrak,  public  authorities 
operating  railroad  p)assenger  service,  other 
railroad  carriers  transporting  passengers, 
organizations  of  passengers,  and 
organizations  of  employees.  A  consultation  is 
not  subject  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.),  but  minutes 
of  the  constiltation  shall  be  placed  in  the 
public  docket  of  the  regulatory  proceeding. 

The  Secretary  of  Transportation  has 
delegated  these  rulemaking 
responsibilities  to  the  Federal  Railroad 
Administrator.  49  CFR  1.49(m). 

Consistent  with  the  intent  of  Congress 
that  FRA  consult  with  the  railroad 
industry  in  prescribing  these 
regulations.  FRA  invited  various 
organizations  to  participate  in  a  working 
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group  to  focus  on  the  issues  related  to 
railroad  passenger  equipment  safety  and 
assist  FRA  in  developing  Federal  safety 
standards.  The  Passenger  Equipment 
Safety  Standards  Working  Group  (or  the 
"Working  Group")  first  met  on  June  7. 
1995.  *  and  continues  to  meet  in  support 
of  this  rulemaking.  This  proposed  rule 
was  developed  by  FRA  in  consultation 
with  the  Working  Group,  and  FRA  will 
again  convene  the  Working  Group  to 
consider  comments  received  in  response 
to  this  Notice  and  develop  the  final  rule. 
Notice  of  any  Working  Group  meetings 
will  be  available  through  the  FRA 
Docket  Clerk. 

The  Working  Group  has  evolved  since 
its  initial  meeting,  and  its  membership 
currently  includes  representatives  bom 
the  following  organizations: 

American  Association  of  Private  Railroad  Car 

Owners,  Inc.  (AAPRCO), 
American  Association  of  State  Highway  and 

TransporUtion  Officials  (AASHTO), 
American  Public  Transit  Association  (APTA), 
Association  of  American  Railroads  (AAR), 
Brotherhood  of  Locomotive  Engineers  (BLE), 
Brotherhood  Railway  Carmen  (BRC), 
FRA, 
Federal  Transit  Administration  (FTA)  of 

DOT. 
National  Railroad  Passenger  Corporation 

(Amtrak). 
National  Association  of  Railroad  Passengers 

(NARP), 
Railway  Progress  Institute  (RPI), 
Safe  Travel  America  (STA), 
Transportation  Workers  Union  of  America 

(TWU),  and 
United  Transportation  Union  (UTU). 

The  Working  Group  is  chaired  by 
FRA,  and  supported  by  FRA  program, 
legal,  and  research  staff,  including 
technical  personnel  from  the  Volpe 
National  Transportation  Systems  Center 
(Volpe  Center)  of  the  Research  and 
Special  Programs  Administration  of 
IX)T.  FRA  has  included  vendor 
representadves  designated  by  RPI  as 
associate  membjrs  of  the  Working 
Group.  FRA  has  also  included  the 
AAPRCO  as  an  associate  Working  Group 
member.  The  National  Transportation 
Safety  Board  has  designated  staff 
members  to  advise  the  Working  Group. 

In  developing  proposed  safety 
standards  for  passenger  equipment 
operating  at  speeds  greater  than  125 
mph  but  not  exceeding  150  mph,  FRA 
formed  a  subgroup  (the  "Tier  II 
Equipment  Subgroup")  of  Working 
Group  members  representing  interests 
associated  with  the  provision  of  rail 
passenger  service  at  such  high  speeds. 
FRA  invited  representadves  from 
organizations  including  Amtrak.  the 


'  This  date  was  incorrectly  identified  as  June  6, 
1995.  in  the  Advance  Notice  of  Proposed 
Rulemaking  (6t  FR  30672,  Jiuie  17, 1996). 


BLE,  BRC.  RPI.  and  UTU  to  participate 
in  this  effort. 

In  accordance  with  49  U.S.C. 
20133(d).  the  evolving  positions  of  the 
Working  Group  members — as  reflected 
in  the  minutes  of  the  group's  meetings 
and  associated  documentation,  toge£er 
with  data  provided  by  the  members 
during  their  deliberations —  have  been 
placed  in  the  public  docket  of  this 
rulemaking. 

On  June  17. 1996,  FRA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  concerning  the 
establishment  of  comprehensive  safety 
standards  for  railroad  passenger 
equipment  (61  FR  30672).  The  ANPRM 
provided  background  information  on 
the  need  for  such  standards,  offered 
preliminary  ideas  on  approaching 
passenger  safety  issues,  and  presented 
questions  on  various  topics  including: 
system  safety  programs  and  plans; 
passenger  equipment  crashworthiness; 
inspection,  tesdng,  and  maintenance 
requirements;  training  and  qualification 
requirements  for  mechanical  personnel 
and  train  crews;  excursion,  toiuist,  and 
private  equipment;  commuter 
equipment  and  operations;  train  make- 
up and  operating  speed;  tiered  safety 
standards;  fire  safety;  and  operating 
practices  and  procedures. 

FRA's  commitment  to  developing 
proposed  regulations  through  the 
Working  Group  necessarily  influenced 
the  role  and  purpose  of  the  ANPRM. 
FRA  specifically  asked  that  members  of 
the  Working  Group  not  respond 
formally  to  the  ANPRM.  The  issues  and 
ideas  presented  in  the  ANPRM  had 
already  been  placed  before  the  Working 
Group,  and  the  Working  Group  had 
commented  on  drafts  of  the  ANPRM.  As 
a  result,  FRA  solicited  the  submission  of 
written  comments  that  might  be  of 
assistance  in  developing  a  proposed  rule 
from  interested  persons  not  involved  in 
the  Working  Group's  deliberations. 

FRA  received  12  comments  in 
response  to  the  ANPRM.  including  a 
request  from  a  member  of  the  Working 
Group  to  extend  the  ANPRM's  comment 
period.  In  addition,  the  United  States 
Small  Business  Administration  (SBA) 
commented  that  the  length  of  the 
comment  period  was  inadequate  for  the 
industry,  especially  small  railways,  to 
prepare  a  thorough  response  to  the 
ANPRM.  FRA  had  closed  the  comment 
period  on  July  9, 1996,  so  that  all 
comments  could  be  shared  with  the 
Working  Group  before  its  meeting  on 
July  10,  1996. 

Although  FRA  did  not  formally 
extend  the  comment  period,  comments 
received  after  the  closing  date  of  the 
comment  period  have  been  shared  with 
the  Working  Group  at  subsequent 


meetings.  Such  comments  have  been 
considered  (and  identified  in  this 
Notice)  to  the  extent  possible  without 
incurring  additional  delay  in  preparing 
this  Notice.  Moreover,  the  Working 
Group  is  broadly  representative  of 
interests  involved  in  the  provision  of 
intercity  and  commuter  rail  service 
nationwide,  and  its  members  had  the 
opportunity  to  comment  on  the  issues 
raised  in  the  ANPRM  before  the 
document's  publication,  as  noted  above. 

Need  for  Safety  Standards 

Effective  Federal  safety  standards  for 
freight  equipment  have  long  been  in 
place,  but  equivalent  Federal  standards 
for  passenger  equipment  do  not 
currently  exist.  The  AAR  sets  industry 
standards  for  the  design  and 
maintenance  of  freight  equipment  that 
add  materially  to  the  safe  operation  of 
this  equipment.  Industry  standards  for 
the  safety  of  railroad  passenger 
equipment  have  been  in  place  since  the 
early  part  of  this  century,  as  noted  by 
the  AAPRCO  in  comment  on  the 
ANPRM.  However,  over  the  years,  the 
AAR  has  discontinued  the  development 
and  maintenance  of  passenger 
equipment  standards. 

Passenger  railroads  do  offer  the 
traveling  public  one  of  the  safisst  forms 
of  transportation  available.  In  the  five- 
year  period  1991-1995,  there  were  1.07 
passenger  fatalities  for  every  billion 
miles  a  passenger  was  transported  by 
rail.  However,  accidents  continue  to 
occur,  often  as  a  result  of  factors  beyond 
the  control  of  the  passenger  railroad. 
Further,  the  rail  passenger  environment 
is  rapidly  changing.  Worldwide, 
passenger  equipment  operating  speeds 
are  increasing.  Several  passenger 
trainsets  designed  to  European 
standards  have  been  proposed  for 
operation  at  high  speeds  in  the  United 
States.  In  general,  these  trainsets  do  not 
meet  the  structural  or  operating 
standards  that  are  common  practice  for 
current  North  American  equipment 
FRA  believes  that  adherence  to  such 
standards  by  the  nation's  passenger 
railroads  has  in  large  measure 
contributed  to  the  high  level  of  safety  at 
which  rail  passenger  service  is  currenUy 
operated.  However,  these  standards  do 
not  have  the  force  of  regulation. 

In  general,  the  North  American 
railroad  operating  environment  requires 
passenger  equipment  to  operate 
commingled  with  very  heavy  and  long 
freight  trains,  often  over  track  with 
frequent  grade  crossings  used  by  heavy 
highway  equipment  European 
passenger  operations  are  intermingled 
with  freight  equipment  of  lesser  wei^t 
than  in  North  America.  In  many  cases, 
highway-rail  grade  crossings  also  pose 
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lesser  hazards  to  passenger  trains  in 
Europe  due  to  lower  highway  vehicle 
weight.  European  passenger  equipment 
design  standards  may  therefore  not  be 
appropriate  for  the  North  American  rail 
environment. 

FRA  must  become  more  active  to 
ensure  that  passenger  trains  continue  to 
be  designed,  built,  and  operated  with  a 
high  level  of  safety.  A  clear  set  of 
Federal  safety  and  design  standards  for 
passenger  equipment  tailored  to  the 
nation's  operating  environment  is 
needed  to  provide  for  the  safety  of 
future  rail  operations  and  to  facilitate 
sound  planning  for  those  operations. 

Passenger  Train  Safety  Hazards 

Passenger  trains  are  exposed  to  a 
variety  of  safety  hazards.  Some  of  these 
hazards  are  endemic  to  the  nation's  rail 
passenger  operating  environment,  as 
noted  above,  and  result  from  the 
operation  of  passe  ager  trains 
commingled  with  fireight  trains,  often 
over  track  with  frequent  grade  crossings 
used  by  heavy  highway  equipment. 

Collisions  with  a  wide  range  of 
objects  may  occur  at  various  speeds 
under  a  number  of  different 
circumstances.  In  addition  to  fireight 
trains  and  highway  vehicles,  these 
objects  include  maintenance-of-way 
equipment  and  other  passenger  trains. 
Although  most  of  these  collisions  occur 
only  in  the  normal  running  direction  of 
the  train,  impact  into  the  side  of  the 
train  can  occur,  especially  at  the 
junction  of  rail  lines  and  at  highway-rail 
grade  crossings. 

A  passenger  train  collision  with 
another  train  concerns  FRA  because  of 
the  potential  for  significant  harm 
demonstrated  in  actual  accidents. 

•  On  February  16, 1996,  a  near-head- 
on  collision  occurred  between  Maryland 
Rail  Commuter  Service  (MARC)  train 
286  and  Amtrak  train  29  on  track  owned 
by  CSX  Transportation.  Inc..  (CSXT)  at 
Silver  Spring,  Maryland.  The  MARC 
train  was  operating  with  a  cab  car  (a  car 
which  provides  passenger  seating,  as 
well  as  a  location  firom  which  the  train 
is  operated)  as  the  lead  car  in  the  train, 
followed  by  two  passenger  coaches  and 
a  locomotive  pushing  the  consist.  The 
collision  separated  the  left  front  comer 
of  the  cab  car  from  the  roof  to  its  sill 
plate,  and  tore  off  much  of  the  forward 
left  side  of  the  car  body.  Three 
crewmembers  and  eight  passengers  were 
fatally  injured,  and  13  other  occupants 
of  the  MARC  train  sustained  injuries. 
(FRA  Accident  Investigation  Report 
(Report)  B-3-96.) 

•  On  February  9. 1996,  a  near-head- 
on  collision  occurred  between  New 
Jersey  Transit  Rail  Operations,  Inc.. 
trains  1254  and  1107  on  the  borderline 


of  Secaucus  and  Jersey  City.  New  Jersey. 
Two  crewmembers  and  one  passenger 
were  fatidly  injured,  and  35  other 
people  sustained  injiuies.  The  passenger 
fatality  and  most  of  the  nonfatal  injuries 
to  passengers  occurred  on  train  1254, 
which  was  op>erating  with  the  cab  car 
forward,  followed  by  four  passenger 
coaches  and  a  locomotive  pushing  the 
consist.  (FRA  Report  B-2-96.) 

•  On  January  18,  1993,  Northern 
Indiana  Commuter  Trfmsportation 
District  (NICTD)  trains  7  and  12  collided 
comer-to-comer  in  Gary,  Indiana.  The 
left  front  comers  and  adjacent  car  body 
sidewall  structures  were  destroyed  on 
both  of  the  lead  cars  in  each  train.  Seven 
passengers  died,  and  95  people 
sustained  injuries.  (NTSB/Railroad 
Accident  Report  (RAR)-93/03.) 

The  exposure  of  passenger  trains  to 
hazards  associated  with  sharing 
common  rights-of-way  with  fireight 
trains  has  been  demonstrated  in  recent 
accidents,  and  a  past  disastrous 
accident. 

•  On  February  15, 1995,  an  Amtrak 
train  traveling  at  58  mph  struck  a 
shifted  load  of  steel  "I"  beams 
extending  from  a  Union  Pacific  Railroad 
Company  freight  train  stopped  in  a 
siding  at  Borah,  Idaho.  The  Amtrak 
train's  six  passenger  coaches  were  raked 
with  a  steel  beam  which  penetrated  the 
outer  layer  of  the  car  bodies  at  various 
points.  Although  no  passengers  were 
injured,  the  Amtrak  train's  two 
locomotives  were  significantly 
damaged,  and  two  crewmembers  were 
injured.  (FRA  Report  C-14-95.) 

•  On  May  16, 1994,  an  Amtrak  train 
derailed  after  striking  an  intermodal 
trailer  which  had  fallen  or  was  falling 
from  a  CSXT  freight  train  travelling 
northbound  on  an  adjacent  track  at 
Selma,  North  Carolina.  The  lead 
locomotive  of  the  Amtrak  train  rolled 
over,  and  the  assistant  engineer  was 
killed.  The  engineer  sustained  serious 
injuries,  and  120  other  occupants  of  the 
Amtrak  train  reported  injuries.  (NTSB/ 
RAR-95/02.) 

•  On  January  4. 1987.  an  Amtrak  train 
collided  with  the  rear  of  a  Consolidated 
Rail  Corporation  (Conrail)  train  near 
Chase.  Maryland,  when  it  unexpectedly 
entered  the  track  ahead  of  the  Amtrak 
train,  which  had  been  travelling 
between  120  and  125  mph  only  a  few 
seconds  earlier.  The  Amtrak  train's  two 
locomotives  and  three  front  passenger 
cars  were  destroyed  in  the  collision.  The 
engineer  and  15  passengers  aboard  the 
Amtrak  train  were  fatally  injured,  and 
174  other  persons  aboard  the  train  were 
injured.  (NTSB/RAR-88/01.) 

The  exposure  of  passenger  trains  to 
hazards  associated  with  operating  over 
frequent  highway-rail  grade  crossings. 


used  by  heavy  highway  vehicles,  has 
also  been  demonstrated  in  numerous 
accidents. 

•  On  January  16. 1996.  a 
Massachusetts  Bay  Transportation 
Authority  (MBTA)  train  being  operated 
by  Amtrak  struck  a  loaded  tractor-trailer 
which  had  become  lodged  in  a  grade 
crossing  in  Wakefield.  Massachusetts. 
Twenty-two  passengers  were  taken  to 
hospitals  by  ambulance  or  air.  (FRA 
Report  C-4-96.) 

•  On  October  3. 1995,  a  Metro-North 
Commuter  Railroad  Company  (Metro- 
North)  train  with  a  cab  car  in  the  lead 
struck  a  loaded  tractor-trailer  which  had 
become  lodged  in  a  grade  crossing  near 
Milford.  Connecticut.  Two 
crewmembers  and  24  passengers  were 
injured.  (FRA  Report  C-60-95.) 

•  On  September  21,  1995.  an  Amtrak 
train  traveling  at  81  mph  struck  a  loaded 
tractor-trailer  at  a  highway-rail  grade 
crossing  near  Indiantown.  Florida.  The 
assistant  engineer  was  killed,  and  five 
other  persons  onboard  the  train  were 
injured.  (FRA  Report  C-56-95.) 

•  On  November  30. 1993.  an  Amtrak 
train  derailed  after  striking  an  82-ton 
turbine  being  transported  by  a  184-foot 
long  vehicle  which  was  fouling  a  grade 
crossing  near  Intercession  City.  Florida. 
Fifty-eight  of  the  train's  passengers  and 
crewmembers  were  injured.  (NTSB 
Highway  Accident  Report  95/01.) 

In  addition  to  collisions  involving 
passenger  trains  striking  highway 
vehicles,  highway  vehicles  may  also 
strike  passenger  trains.  According  to 
FRA's  Rail-Highway  Grade  Crossing 
Accident/Incident  database.  13.8%  of 
all  highway-rail  grade  crossing 
collisions  involving  passenger  trains 
from  1986  through  1995  occurred  when 
the  highway  vehicle  struck  the 
passenger  train.  This  accounts  for  388 
such  occurrences  out  of  2.820  highway- 
rail  grade  crossing  collisions  involving 
passenger  trains  in  this  period.  In 
commenting  on  the  ANPRM,  the 
Washington  State  E)epartment  of 
Transportation  (WSDOT)  had  asked  that 
FRA  clarify  the  statement  that  25 
percent  of  all  highway-rail  grade 
crossing  accidents  involve  a  highway 
vehicle  striking  the  side  of  a  train.  See 
61  FR  30692.  Though  this  higher  figure 
does  include  accidents  involving  both 
freight  and  passenger  trains,  the 
potential  for  a  highway  vehicle  to  strike 
a  passenger  train  is  real. 

The  WSDOT  also  requested  that  FRA 
dociunent  how  many  "heavy"  highway 
vehicles  were  involved  in  highway-rail 
grade  crossing  accidents  in  which 
highway  vehicles  struck  passenger 
trains.  Over  the  same  ten-year  period 
firom  1986  through  1995,  52  of  the  388 
occurrences  in  which  a  highway  vehicle 
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struck  a  passenger  train  involved  a 
heavy  highway  vehicle.  For  purposes  of 
this  analysis.  FRA  considered  the 
number  of  heavy  highway  vehicles 
which  struck  passenger  trains  to  consist 
of  all  those  vehicles  identified  as  a 
"Tmck-Trailer"  (12)  and  one-half  the 
number  of  those  vehicles  identified  as  a 
"Tmck"  (79).  as  specified  according  to 
Form  FRA  F  6180.57— Rail-Highway 
Grade  Crossing  Accident/Incident 
Report. 

Passenger  trains  are  also  vulnerable  to 
accidents  caused  by  defective  railroad 
track  structure  and  vehicle  interaction 
with  the  rail  structure. 

•  On  August  3.  1994,  an  Amtrak  train 
derailed  while  travelling  at 
approximately  79  mph  on  Conrail 
trackage  near  Batavia.  New  York, 
because  of  the  dynamic  interaction 
between  a  material  handling  car  and  a 
flattened  rail  head.  Five  of  the  derailed 
passenger  cars  descended  a  railroad 
embankment  and  came  to  rest  on  their 
sides.  One-hundred-and-eight 
passengers  and  ten  crewmembers  were 
injured.  (NTSB/RAR-96/02.) 

•  On  July  31.  1991.  an  Amtrak  train 
derailed  while  travelling  at  80  mph  over 
CSXT  trackage  in  Lugoff,  South 
Carolina,  when  a  switch  point  leading  to 
a  parallel  auxiliary  track  unexpectedly 
opened  under  the  Amtrak  train.  The 
derailed  passenger  cars  collided  with 
the  first  of  nine  hopper  cars  stored  on 
the  auxiliary  track.  The  collision  caused 
the  wheel  set  from  the  first  hopper  car 
to  penetrate  the  last  passenger  car.  Eight 
passengers  were  fatally  injiued.  and  12 
passengers  sustained  serious  injuries. 
(NTSB/RAR-93/02.) 

Moreover,  passenger  trains  are 
vulnerable  to  accidents  caused  by 
vandalism  and  sabotage. 

•  On  October  9.  1995,  an  Amtrak 
train  derailed  near  Hyder,  Arizona, 
while  operating  at  50  mph  on  Southern 
Pacific  Transportation  Company 
trackage  because  the  railroad  track 
structure  had  been  sabotaged.  The 
derailment  killed  an  Amtrak  employee 
who  occupied  a  passenger  car  which 
had  rolled  over  onto  its  side.  Seventy- 
eight  passengers  were  also  injured.  (FRA 
Report  C-62-95.) 

•  On  May  21, 1993,  an  Amtrak  train 
traveling  at  approximately  45  mph 
derailed  after  striking  two  pieces  of  steel 
pipe  which  had  been  lodged  between 
the  rails  of  a  turnout  near  Opa-Locka, 
Florida.  Six  of  the  train's  passengers  and 
crewmembers  were  injured.  (FRA 
Report  C-34-93.) 

•  On  August  12, 1992,  an  Amtrak 
train  traveling  at  79  mph  derailed  at 
Newport  News,  VA,  after  being 
unexpectedly  diverted  into  a  railroad 
siding  because  of  a  vandalized  track 


switch.  Seventy  of  the  train's  passengers 
and  crewmembers  were  injured.  (FRA 
Report  C-52-92.) 

Regardless  of  the  cause  of  an  accident, 
the  occupants  of  a  passenger  train  may 
risk  harm  caused  by  the  crushing  of  the 
occupant  compartment,  in  which  the 
occupants  themselves  are  crushed,  and 
local  penetration  into  the  occupant 
compartment,  where  an  object  intrudes 
into  the  occupant  compartment  and 
directly  strikes  an  occupant,  as 
demonstrated  in  the  Amtrak  accident  in 
Lugoff.  South  Carolina.  Passenger  train 
occupants  are  also  vulnerable  to  harm 
from  collisions  within  the  train's 
interior,  including  loose  objects  inside 
the  train,  such  as  baggage.  For  example, 
the  NTSB  determined  that  at  least  two 
passengers  in  a  lounge  car  were  injured 
when  they  were  struck  by  displaced 
pedestal  seats  as  a  result  of  the 
Intercession  City,  Florida,  grade 
crossing  collision  on  November  30, 
1993.  The  seat  columns  on  four  pedestal 
seats  had  separated  from  thefr  floor 
attachments,  allowing  them  to  be 
projected  forward. 

A  variety  of  threats  to  passengers  are 
also  posed  by  fire,  broken  glazing, 
electrical  shock,  and  submergence. 
These  dangers  may  arise  following  a 
train  derailment  or  collision,  with 
potentially  catastrophic  results. 

•  On  September  22. 1993.  an  accident 
occurred  when  an  Amtrak  train 
travelling  at  approximately  72  mph 
derailed  after  striking  a  girder  that  had 
been  displaced  when  a  towboat. 
pushing  six  barges,  struck  a  railroad 
bridge  near  Mobile,  Alabama.  The 
train's  three  locomotives,  the  baggage 
and  dormitory  care,  and  two  of  its  six 
passenger  cars  fell  into  the  water.  Forty- 
two  passengers  and  five  crewmembers 
were  killed.  All  passengers  died  from 
asphyxia  due  to  drowning,  and  the 
train's  three  locomotive  engineers  died 
from  asphyxia  and  blunt  force  trauma 
while  inside  the  lead  locomotive  that 
became  filled  with  mud.  Two  other 
employees  died  from  smoke  inhalation 
inside  the  dormitory  coach  car  which 
had  caught  on  fire.  (NTSB  Railroad- 
Marine  Accident  Report  94/01.) 

Further,  in  the  1996  Silver  Spring. 
Maryland,  train  collision  between  die 
MARC  and  Amtrak  trains,  fire  empted 
after  the  fuel  tank  of  one  of  the  Amtrak 
locomotives  was  breached.  Fuel  oil 
spilled  into  the  MARC  train's  cab  car 
through  the  openings  in  the  torn  car 
body.  The  forward  section  of  the  cab  car 
was  incinerated. 

Some  dangers  to  passenger  train 
occupants,  such  as  fire  and  smoke,  may 
also  arise  independently  without  being 
associated  with  a  train  collision  or 
derailment. 


•  On  June  23, 1982,  a  fire  started 
onboard  an  AiQtrak  passenger  train  in  a 
sleeping  car  travelling  en  route  to  Los 
Angeles,  California.  As  a  result  of  the 
fire  and  smoke,  two  passengers  died, 
two  passengers  were  seriously  injured, 
and  59  other  occupants  of  the  train  were 
treated  for  smoke  inhalation.  (NTSB/ 
RAR-83/03.) 

Development  of  Paaaenger  Train  Safety 
Program 

This  mlemaking  is  part  of  several 
related  and  complementary  efforts  by 
FRA  that  will  contribute  to  rail 
passenger  safety.  FRA  has  proposed 
regulations  governing  emergency 
preparedness  and  emergency  response 
procedures  for  rail  passenger  service  in 
a  separate  rulemaking  proceeding, 
designated  as  FRA  No.  PTEP-1.  See  62 
FR  8330,  Feb.  24, 1997.  In  addition. 
FRA  has  formed  a  separate  working 
group  (the  Passenger  Train  Emergency 
Preparedness  Woriung  Group)  to  assist 
FRA  in  the  development  of  such 
regulations.  This  related  proceeding  is 
also  addressing  some  of  the  issues  FRA 
identified  in  the  ANPRM  on  passenger 
equipment  safety.  Persons  wishing  to 
receive  more  information  regarding  this 
other  mlemaking  should  contact  Mr. 
Edward  R.  English.  Director.  Office  of 
Safety  Assurance  and  Compliance,  FRA, 
400  Seventh  Street.  S.W..  Washington, 
D.C.  20590  (telephone  number:  202- 
632-3349),  or  David  H.  Kasminoff,  Esq., 
Trial  Attorney,  Office  of  Chief  CoimsaL 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  (telephone: 
202-632-3191). 

Further,  in  response  to  the  New  Jersey 
Transit  and  MARC  train  accidents  in 
early  1996,  FRA  issued  Emergency 
Order  No.  20  (Notice  No.  1)  on  February 
20,  1996,  requiring  prompt  action  to 
immediately  enhance  passenger  train 
operating  rules  and  emergency  egress 
and  to  develop  an  interim  system  safety 
plan  addressing  the  safety  of  operations 
that  permit  passengers  to  occupy  the 
leading  car  in  a  train.  61  FR  6876.  Feb. 
22, 1996.  Both  the  New  Jersey  Transit 
and  MARC  train  accidents  involved 
operations  where  a  cab  car  occupied  the 
lead  position  in  a  passenger  train.  The 
Emergency  Order  explained  that  in 
collisions  involving  the  front  of  a 
passenger  train,  operating  with  a  cab  car 
in  the  forward  position  or  a  multiple 
unit  (MU)  locomotive,  i.e.,  a  self- 
propelled  locomotive  with  passengOT 
seating,  presents  an  increased  risk  of 
severe  personal  injury  or  death  as 
compared  with  locomotive-hauled 
service  when  the  locomotive  occupies 
the  lead  position  in  the  train  and 
thereby  acts  as  a  buffer  for  the  trailing 
passenger  cars.  This  risk  is  of  particular 
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concern  where  operations  are  conducted 
at  relatively  higher  speeds,  where  there 
is  a  mix  of  various  types  of  trains,  and 
where  there  are  niunerous  highway-rail 
crossings  over  which  large  motor 
vehicles  are  operated.  Accordingly,  the 
Emergency  Order  required  in  particular 
that  "railroads  operating  scheduled 
intercity  or  commuter  rail  service  *   •   • 
conduct  an  analysis  of  their  operations 
and  file  with  FRA  an  interim  safety  plan 
indicating  the  manner  in  which  risk  of 
a  collision  involving  a  cab  car  is 
addressed."  61  FR  6879. 

The  Emergency  Order  also  noted  that 
there  is  a  need  to  ensure  that  emergency 
exits  are  clearly  marked  and  in  operable 
condition  on  all  i>assenger  lines, 
regardless  of  the  equipment  or  train 
control  system  used.  Although  FRA 
Safety  Glazing  Standards.  49  CFR  Part 
223,  require  that  passenger  cars  have  a 
ipinimnm  of  fouT  emergency  window 
exits  "designed  to  permit  rapid  and  easy 
removal  during  a  crisis  situation,"  the 
Silver  Spring  accident  raised  concerns 
that  at  least  some  of  the  occupants  of  the 
MARC  train  attempted  luuuccessfully  to 
exit  through  the  windows.  The 
Emergency  Order  requires  "that  any 
emergency  windows  that  are  not  already 
legibly  marked  as  such  on  the  inside 
and  outside  be  so  marked,  and  that  a 
representative  sample  of  all  such 
windows  be  examined  to  ensure 
operability."  61  FR  6880.  On  February 
29. 1996,  FRA  issued  Notice  No.  2  to 
Emergency  Order  No.  20  to  refine  three 
aspects  of  the  original  order,  including 
providing  more  detailed  guidance  on 
the  emergency  egress  sampling 
provision.  61  FR  8703.  Mar.  5.  1996. 

In  addition.  FRA  submitted  a  report  to 
Congress  on  locomotive 
crashworthiness  and  working 
conditions  on  September  18,  1996,  and 
subsequentiy  referred  the  issues  raised 
in  the  report  to  the  Railroad  Safety 
Advisory  Committee  (RSAC).  FRA 
established  RSAC  in  March  of  1996,  to 
provide  FRA  with  advice  and 
recommendations  on  railroad  safety 
matters.  See  61  FR  9740,  Mar.  11. 1996. 
RSAC  consists  of  48  individual 
representatives,  drawn  from  27 
organizations  representing  various  rail 
industry  perspectives,  and  two  associate 
nonvoting  representatives  from  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 
RSAC  will  make  recommendations  as  to 
the  best  way  to  address  the  findings  of 
the  report  to  Congress,  including 
voluntary  initiatives,  and  regulatory 
standards  where  appropriate.  As  a 
result,  FRA  may  initiate  a  separate 
rulemaking  proposing  equipment  safety 
requirements  for  both  conventional 
freight  and  passenger  locomotives. 


In  the  context  of  improving  railroad 
communications,  RSAC  has  established 
a  working  group  to  specifically  address 
communication  facilities  and 
procedures,  with  a  strong  emphasis  on 
passenger  train  emergency 
requirements.  FRA  expects  that  group 
will  report  recommendations  to  RSAC 
early  in  1997.  FRA  anticipates  that  those 
recoounendations  will  address  the  issue 
of  whether  there  should  be  redundant 
communications  capability  on  all 
passenger  trains. 

Scope  of  the  Proposed  Rule 

Through  this  Notice,  FRA  proposes  to 
establish  a  comprehensive  set  of 
necessary  safety  regulations  for  railroad 
passenger  equipment.  These  safety 
standards  will  improve  the  safety  of  rail 
passenger  service. 

In  commenting  on  the  ANPRM,  the 
General  Railway  Signal  Corporation 
(CRS)  expressed  concern  that  FRA  has 
focused  on  equipment  crashworthiness 
without  sufficientiy  addressing  crash 
avoidance.  GRS  noted  that  the 
underlying  systems  which  can  provide 
crash  avoidance  and  the  related  systems 
safety  elements  involviiig  a  vitally 
integrated  crash  avoidance  control 
system  include  much  more  than  the 
elements  onboard  a  train. 

As  explained  in  die  ANPRM  (61  FR 
30683).  and  as  is  evident  in  Emergency 
Order  No.  20.  FRA  recognizes  that  rail 
passenger  safety  does  involve  the  safety 
of  the  railroad  system  as  a  whole, 
including  the  track  structiue,  signal  and 
train  control  systems,  operating 
procedures,  and  station-  and  platform- 
to-train  interface  design — in  addition  to 
passenger  equipment  safety.  To  that 
end,  FRA  hais  active  riilemaking  and 
research  projects  in  a  variety  of  contexts 
that  address  non-equipment  aspects  of 
passenger  railroad  safety,  including 
signal  and  train  control  systems. 
Nevertheless,  this  proposed  rule  is 
designed  to  address  the  specific 
statutory  mandate  that  minimum  safety 
standards  be  prescribed  for  the  safety  of 
cars  used  to  transport  railroad 
passengers.  Signal  and  train  control 
systems  are  not  the  focus  of  this 
rulemaking. 

FRA  received  comments  from  the 
SB  A  and  on  behalf  of  the  Minnesota 
Transportation  Museum.  Inc.,  about  this 
rulemaking's  efiect  on  tourist,  scenic, 
historic,  and  excursion  railroads.  The 
proposed  rule  does  not  apply  to  these 
railroads.  Instead,  the  proposed  rule 
applies  to  railroads  that  provide 
intercity  passenger  and  commuter 
service.  A  joint  FRA/industry  working 
group  formed  under  RSAC  is  currently 
developing  recommendations  regarding 
the  applicability  of  FRA  regulations. 


including  this  one.  to  tourist,  scenic, 
historic,  and  exclusion  railroads.  After 
appropriate  consultation  with  the 
excursion  railroad  associations  takes 
place,  passenger  equipment  safety 
requirements  for  these  operations  may 
be  proposed  by  FRA  that  are  different 
from  those  affecting  other  types  of 
passenger  train  operations.  Any  such 
requirements  proposed  by  FRA  will  be 
part  of  a  separate  rulemaking 
proceeding. 

Approach 

The  proposed  regulations  are 
principally  designed  to  apply  to  two 
groups  of  equipment.  The  first  group  is 
identified  as  Tier  I  equipment  and 
consists  of  railroad  passenger 
equipment  operated  at  speeds  not 
exceeding  125  mph.  The  second  group 
is  identified  as  Tier  n  equipment  and 
consists  of  railroad  passenger 
equipment  operated  at  speeds  greater 
than  125  mph  but  not  exceeding  150 
mph.  FRA  is  not  proposing  a  rule  of 
general  applicability  for  railroad 
passenger  equipment  operated  at  speeds 
exceeding  150  mph.  FRA  believes  that 
the  safety  of  such  passenger  equipment 
must  be  addressed  in  a  rule  of  a 
particular  applicability  for  an  individual 
railroad. 

The  speed  break  points  between  Tier 
I  and  Tier  II  equipment  have  been 
chosen  because  most  of  the  nation's 
intercity  passenger  and  commuter  rail 
equipment  has  demonstrated  an  ability 
to  operate  safely  at  speeds  up  to  125 
mph.  Nevertheless.  FRA  recognizes  that 
most  of  this  same  equipment  is 
currently  operated  only  at  speeds  of  110 
mph  or  less.  As  a  result,  the  proposed 
rule  contains  particular  suspension 
system  safety  requirements  for 
passenger  equipment  operating  at 
speeds  above  110  mph  but  not 
exceeding  125  mph.  near  the  transition 
range  from  Tier  I  to  Tier  II  requirements. 

Pursuant  to  49  U.S.C.  20133(a).  FRA 
may  apply  some  or  all  of  the  proposed 
standards  to  passenger  cars  existing  at 
the  time  the  regulations  are  published, 
as  well  as  to  new  cars,  but  FRA  must 
explain  the  basis  for  applying  any  such 
standards  to  existing  cars.  FRA  believes 
that  passenger  railroad  equipment 
operating  in  permanent  service  in  the 
U^ted  States  has  established  a  good 
safety  record,  proving  its  compatibility 
with  the  operating  environment. 
Moreover.  FRA  seeks  to  maximize  the 
benefits  resulting  from  the  passenger 
railroad  industry's  investment  in  any 
safety  requirements  which  FRA  may 
impose  through  this  rule.  Accordingly, 
to  be  cost  effective,  most  of  the 
proposed  requirements  would  apply 
only  to  new  or  rebuilt  equipment. 


However,  certain  features  routinely 
incorporated  in  existing  designs  would 
be  required  at  an  earlier  date  than  the 
more  innovative  features  proposed  by 
this  rule.  Further,  where  appropriate, 
rebuilt  equipment  would  be  required  to 
comply  with  specific  requirements. 

FRA  intends  that  the  rules  proposed 
in  this  NPRM  lead  to  the  issuance  of 
initial  passenger  equipment  safety 
regulations,  which  are  required  by 
statute  to  be  issued  by  November  2. 
1997.  See  49  U.S.C.  20133(b)(1).  FRA 
will  propose  additional  rules  for 
>f)assenger  equipment  in  a  second  NPRM 
principally  when  the  results  of  further 
research  are  available.  FRA  intends  that 
the  second  NPRM  lead  to  the  issuance 
of  final  regulations  by  November  2. 
1999,  thereby  completing  the 
rulemaking  within  the  five-year  period 
required  by  law.  See  49  U.S.C 
20133(b)(2).  To  that  end.  FRA  convened 
a  meeting  of  the  Working  Group  on 
December  10-11,  1996,  at  the  Volpe 
Center  in  Cambridge,  Massachusetts,  to 
determine  and  set  priorities  for  the 
research  necessary  to  address 
luuesolved  safety  issues  identified  in 
prior  Working  Group  meetings. 
Moreover,  FRA  hopes  that  the 
establishment  of  final  regulations  in 
1999  will  be  furthered  by  APTA's  own 
initiative  to  develop  and  maintain 
recommended  industry  standards  for 
rail  passenger  equipment.  APTA's  effort 
is  being  carried  out  through  the 
Passenger  Rail  Equipment  Safety 
Standards  (PRESS)  Task  Force,  and 
APTA  has  invited  FRA.  FTA.  the  NTSB, 
equipment  manufacturers,  engineering 
and  consulting  firms,  rail  labor,  and 
others  with  an  interest  in  rail  passenger 
equipment  to  work  with  it  in  developiitg 
and  effectuating  the  recommended 
standards.  This  represents  a  substantial 
and  continuing  investment  by  member 
conunuter  authorities  in  the  safety  of 
rail  passenger  service. 

Sjrstem  Safisty 

FRA  believes  that  passenger  railroads 
should  carefully  evaluate  their 
operations  with  a  view  toward 
enhancing  the  safety  of  those 
operations.  The  importance  of  formal 
safety  plaiming  has  been  recognized  in 
Emergency  Order  No.  20  and  the 
proposed  rule  on  passenger  train 
emergency  preparedness.  As  noted, 
Emergency  Order  No.  20.  Notice  No.  1. 
required  that  "railroads  operating 
scheduled  intercity  or  commuter  rail 
service  .  .  .  conduct  an  analysis  of  their 
operations  and  file  with  FRA  an  interim 
safety  plan  indicating  the  manner  in 
which  risk  of  a  collision  involving  a  cab 
car  is  addressed."  61  FR  6879. 


In  a  letter  to  FRA  dated  Jime  24. 1996. 
Mr.  Donald  N.  Nelson,  President  of 
Metro-North  and  Chairperson  of  APTA's 
Commuter  Railroad  Committee, 
announced  that  commuter  railroads  are 
committed  to  seeking  additional 
opportunities  to  ensure  the  safety  of 
their  operations  beyond  efforts  such  as 
those  made  to  comply  with  the  interim 
system  safety  plan  requirements  of 
Emergency  Order  No.  20.  Mr.  Nelson 
explained  in  particular  that  commuter 
railroads  will  examine  and  ensure  the 
safety  of  their  operations  by  adopting  a 
comprehensive  system  safety  plan  that: 

(a)  Defines  the  overall  safety  effort, 
how  it  is  to  be  implemented  and  the 
staff  required  to  maintain  it; 

(b)  Establishes  the  safety  interface 
within  the  railroad,  as  well  as  with  its 
key  outside  agencies; 

(c)  Qearly  indicates  Senior 
Management  supprart  for  implementing 
the  safety  plan  and  the  railroad's  overall 
commitment  to  safety; 

(d)  Establishes  the  safety  philosophy 
of  the  organization  and  provides  the 
means  for  implementation; 

(e)  Defines  the  authority  and 
responsibilities  of  the  safety 
organization  and  delineates  the  safety 
related  authority  and  responsibilities  of 
other  departments;  and 

(f)  Incorporates  safety  goals  and 
objectives  into  the  overall  corporate 
strategic  plan. 

(APTA's  Conunuter  Railroad  Committee 
letter  at  pages  1  and  2.)  Further,  the 
system  safety  plan  is  intended  to  be 
updated  through  periodic  safety  reviews 
of  all  operations. 

In  a  letter  to  FRA  dated  October  21, 
1996.  Mr.  Donald  N.  Nelson  submitted 
for  FRA's  review  APTA's  "Manual  for 
the  Development  of  a  System  Safety 
Plan  for  Commuter  Railroads"  (APTA 
Manual).  The  APTA  Manual  is  intended 
to  assist  commuter  railroads  in  adopting 
a  comprehensive  system  safety  plan  by 
September  1,  1997.  In  addition,  Amtrak 
recentiy  began  a  corporate  system  safety 
program  initiative  to  make  system  safety 
formally  an  integral  part  of  Amtrak's 
operations.  The  value  of  the  system 
safety  process  is  rapidly  being 
recognized  and  accepted  by  the 
passenger  railroad  industry. 

The  System  Safety  Society  (the 
'•Society"),  which  provided  detailed 
comments  in  response  to  the  ANPRM, 
observed  that  the  use  of  the  systems 
approach  to  safety  is  very  actively 
followed  in  many  other  industries.  The 
Society  noted  that  the  implementation 
of  system  safety  plans  has  been 
observed  to  imfMtJve  safety  by  reducing 
accidents  and  incidents.  Further,  the 
Society  explained  that  safety  plans  are 


usually  updated  annually  to  maintain 
their  utility  because  of  technological 
improvements  and  other  changed 
circumstances,  including  changes  in  the 
operating  qpvironment,  rules  and 
regulations. 

The  proposed  rule  contains  system 
safety  requirements  to  be  applied  to  all 
intercity  passenger  and  commuter  rail 
equipment  Although  FRA  initially 
considered  addressing  system  safety 
requirements  for  Tier  I  and  Tier  n 
equipment  separately,  FRA  decided  to 
propose  system  safety  requirements 
which  can  be  applied  generally  to  all 
t3rpes  of  passenger  equipment.  Each 
individual  railroad  would  be  required  to 
develop  a  system  safety  plan  and  a 
system  safety  program  tailored  to  its 
specific  operation,  including  train 
speed.  The  plan  required  by  this  pait 
would  be  developed  as  part  of  a 
comprehensive  system  safety  process  to 
which  commuter  railroads  are  already 
committed. 

Through  the  system  safety  process, 
each  railroad  would  be  required  to 
identify,  evaluate,  and  seek  to  eliminate 
or  reduce  the  hazards  associated  with 
the  use  of  passenger  equipment  over  the 
railroad  system.  In  particular,  the 
proposed  rule  would  require  that  each 
intercity  passenger  and  conunuter 
railroad  prepare  a  system  safety  plan 
addressing,  at  a  miniirniin- 

•  Fire  protection; 

•  Software  safety; 

•  Equipment  inspection,  testing,  and 
maintenance; 

•  Employee  training  and 
qualifications;  and 

•  Pre-revenue  service  acceptance 
testing  of  equipment 

However,  because  FRA  is  also  proposing 
a  comprehensive  set  of  mandatory, 
equipment  safety  standards  in  this  rule, 
FRA  is  generally  not  proposing  to 
enforce  every  element  of  a  railroad's 
system  safety  plan.  The  section-by- 
section  analysis  identifies  those 
portions  of  the  system  safety  plan  that 
will  be  enforced  by  FRA.  Commenters 
are  requested  to  address  whether  FRA 
should  mandate  the  contents  of  system 
safety  plans,  whether  the  areas 
identified  by  FRA  are  appropriate, 
whether  additional  areas  should  be 
added,  and  whether  FHA  should  enforce 
other  portions  of  the  system  safety  plans 
and.  if  so,  which  portions.  Should  the 
proposed  rule  require  that  system  safety 
plans  be  comprehensive  and  address  the 
entire  railroad  system  in  which  the 
equipment  operates?  Should  the 
emergency  preparedness  planning 
requirements  contained  in  proposed  49 
CFR  part  239  (See  the  Passenger  Train 
Emergency  Preparedness  rulemaking. 
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designated  as  FRA  No.  PTEP-1  {62  FR 
8330,  Feb.  24,  1997))  be  expressly 
integrated  witb  the  system  safety 
planning  requirements  contained  in  this 
proposed  part  (49  CFR  part  23S)? 

APTA.  citing  to  the  fact  that  the 
commuter  railroads  have  voluntarily 
agreed  to  adopt  system  safety  plans,  has 
ob)ected  to  FRA  issuing  any  regulations 
governing  such  plans.  Commenters  are 
requested  to  address  APTA's  suggestion 
that  the  commuter  railroads  be  alloMfed 
to  regulate  themselves  in  this  area.  FRA 
understands  that  APTA's  system  safety 
approach  will  be  more  comprehensive 
than  what  FRA  is  proposing  and  address 
each  commuter  railroad's  system  more 
as  an  integrated  whole,  not  focused 
principally  on  rail  equipment.  FRA  will 
carefully  consider  the  comments 
received  in  deciding  what  approach  to 
take  in  the  final  rule  with  respect  to 
system  safety  plans. 

Passenger  railroads  should  seek  to 
employ  all  means  necessary  to  reduce 
the  risks  associated  with  the  use  of 
passenger  equipment  over  their  systems 
such  as  by  improving  the 
crashworthiness  of  their  equipment  or 
by  imposing  operational  limitations  on 
its  use.  Fur&er,  because  many 
passenger  railroads  operate  at  least  in 
part  as  a  tenant  on  the  right-of-way  of 
another  railroad  and  may  not  in 
themselves  be  able  to  control  some  of 
the  major  system  hazards,  as- 
demonstrated  when  an  intermodal 
trailer  from  a  CSXT  freight  train  struck 
an  Amtrak  train  operating  on  an 
adjacent  track  in  Selma,  North  Carolina, 
all  railroads  are  encouraged  to  exploit 
ways  to  reduce  the  risks  associated  with 
rail  travel  to  their  employees, 
passengers,  and  the  general  public. 

Emergency  Egress  and  Access 

During  the  NTSB's  investigation  of 
the  February  16, 1996,  coltision  between 
the  MARC  and  Amtrak  trains  in  Silver 
Spring.  Maryland,  that  agency  identified 
unsafe  conditions  on  MARC's  rail  cara 
that  had  been  manufactured  by 
Siunitomo.  Concerned  that  the  unsafe 
conditions  identified  on  these  rail  cars 
•  may  exist  on  other  commuter  lines 
subject  to  FRA  oversight,  on  March  12, 
1996,  the  NTSB  recommended  that 
FRA: 

Inspect  all  commuter  rail  equipment  to 
detCTmine  whether  it  has:  (1)  easily 
accessible  interior  emergency  quick-release 
mechanisms  adjacent  to  exterior  passageway 
doors;  (2)  removable  windows  or  kick  panels 
in  interior  and  exterior  passageway  doors; 
and  (3)  prominently  displayed  retroreflective 
signage  marking  all  interior  and  exterior 
emergency  exits.  If  any  commuter  equipment 
lacks  one  or  more  or  these  features,  take 
appropriate  emergency  measures  to  ensure 


corrective  action  until  these  measures  are 
incorporated  into  minimum  passenger  car 
safety  standards.  (Class  I,  Urgent  Action)  (R- 
96-7) 

(In  a  letter  to  FRA  dated  Jxme  24,  1996, 
the  NTSB  announced  that  it  has  added 
"Safety  of  Passengers  in  Railroad 
Passenger  Cars"  to  its  list  of  "Most 
Wanted"  transportation  safety 
improvements.) 

In  the  discussion  accompanying  the 
safety  recommendation,  the  NTSB 
expressed  concern  that  emergency 
quick-release  mechanisms  for  the 
exterior  side  doors  on  MARC's 
Sumitomo  rail  cars  are  located  in  a 
secured  cabinet  some  distance  from  the 
doors  that  they  control,  and  the 
emergency  controls  for  each  door  are 
not  readily  accessible  and  identifiable. 
Each  cabinet  door  was  secured  by  two 
fasteners,  requiring  a  screwdriver  or 
coin  to  open.  The  NTSB  believes  that 
the  emergency  quick-release 
mechanisms  for  exterior  doors  on 
MARC  rail  cars  should  be  well  marked 
and  relocated,  so  that  they  are 
immediately  adjacent  to  the  door  which 
they  control  and  readily  accessible  for 
emergency  escape. 

■Access  to  Emergency  Door-Release  for 
Power-Operated  Doors 

In  response  to  the  NTSB's 
recommendation,  FRA  inspected  a  total 
of  1,250  pieces  of  equipment  in  \ue  on 
16  commuter  organizations.  In  addition 
to  MARC  rail  cars.  FRA  found  that  some 
commuter  railroads  operate  cars  with 
power  doors  equipped  with  emergency 
door-release  levers  located  inside 
cabinets  requiring  special  tools  to  enter. 
In  large  part,  these  railroads  have 
committed  to  the  voluntary  elimination 
of  latches  requiring  tools  or  other 
implements  to  access  the  emergency- 
release  levers  on  power-operated  doors. 

FRA  convened  a  joint  meeting  of  the 
Passenger  Equipment  Safety  Standards 
Working  Group  and  the  Passenger  Train 
Emergency  Preparedness  Working 
Group  on  March  26. 1996.  to  discuss  the 
NTSB's  recommendations  and 
incorporate  the  Safety  Board's  findings, 
as  appropriate,  into  each  working 
group's  rulemaking.  In  accordance  with 
the  consensvis  of  the  working  groups. 
FRA  is  proposing  in  §§  238.237  and 
238.441  of  the  rule  that  train  passengers 
and  crewmembers  be  able  to  access 
door-release  mechanisms  without  the 
use  of  any  tool  or  other  implement. 

Relocation  of  Emergency  Door-Release 

NTSB  advisors  to  the  Working  Group 
clarified  that  the  recommendation  to 
relocate  emergency  door-release 
mechanisms  refers  to  exterior  side  doora 
located  in  end  vestibules  partitioned 


frtim  the  passenger  compartment  of  the 
rail  vehicle.  If  emergency  door-release 
mechanisms  are  located  inside  the 
passenger  compartments  of  such 
vehicles,  exiting  the  vehicles  in  an 
emergency  through  side  doora  in  the 
vestibules  may  be  complicated  as 
passengers  try  to  locate  the  mechanisms 
and  move  between  the  vestibule  and 
passenger  compartment  areas. 

In  response  to  the  NTSB's  safety 
recommendation,  passenger  railroads 
that  operate  rail  equipment  with  end 
vestibules  have  agreed  to  relocate 
emergency  door-release  mechanisms  so 
that  they  are  located  adjacent  to  the 
doors  which  they  control.  However, 
agreement  could  not  be  reached  on  a 
time-table  for  retrofitting  existing 
equipment.  APTA  has  proposed  that  the 
retrofit  be  required  on  all  such 
passenger  equipment  when  it  is 
overhauled  in  the  course  of  each 
railroad's  equipment  overhaul  cycle. 
APTA  anticipates  that  under  this 
process  retrofitting  the  entire  fleet  of 
aSiected  equipment  will  be 
accomplished  within  10  to  15  yean. 

FRA  believes  that  the  retrofit  must  be 
accomplished  sooner  to  ensure  the 
safety  of  passenger  train  occupants. 
Consequentiy,  FRA  is  proposing  in 
§  238.237  that  for  equipment  operated  at 
speeds  not  exceeding  125  mph  (Tier  I 
equipment),  within  two  yeara  of  the 
effective  date  of  the  final  rule  each 
powered,  exterior  side  door  in  a 
vestibule  that  is  partitioned  from  the 
passenger  compartment  of  a  passenger 
car  be  equipped  with  a  manual  override 
that  is:  (1)  capable  of  opening  the  door 
without  power  from  inside  the  car  (2) 
located  adjacent  to  the  door  which  it 
controls;  and  (3)  designed  and 
maintained  so  that  a  person  may  access 
the  override  device  from  inside  the  car 
without  requiring  the  use  of  any  tool  or 
other  implement. 

FRA  expects  that  railroads  will 
expedite  this  retrofit  program  and 
believes  that  this  retrofit  can  be 
completed  well  in  advance  of  the  2-year 
deadline.  APTA  maintains  that  the 
supply  industry  cannot  provide  the 
necessary  materials  to  complete  the 
retrofit  in  such  time  without 
uiu^asonable  increases  in  costs,  and 
believes  that  a  3  to  5  year  time  frame  is 
needed.  (Commentera  are  requested  to 
address  whether  a  shorter  or  longer  time 
period  should  be  established  and,  if  so. 
provide  the  rationale  for  the  time  period 
that  the  commenter  recommends. 
Railroads  are  requested  to  identify  the 
number  of  cars  that  are  not  yet 
retiofitted.)  Further,  before  any 
equipment  may  be  introduced  for 
service  at  speeds  exceeding  125  mph 
but  not  exceeding  150  mph  (Tier  11 


eqmpment),  FRA  is  proposing  in 
§  238.441  that  each  powered,  exterior 
side  door  on  a  passenger  car  be 
equipped  with  a  manual  override 
meeting  the  above  and  additional 
requirements. 

FRA  believes  that  the  cost  of  meeting 
the  retrofit  requirement  will  be  $3.7 
million  dollars,  and  recognizes  that  it  is 
not  clear  whether  the  occupants  of  the 
MARC  train  in  the  Silver  Spring, 
Maryland,  accident  could  have  opened 
the  vestibule  exterior  side  doors  after 
the  collision,  assuming  that  the 
emergency-release  had  been  employed. 
The  NTSB  did  note  that  tiie  left  and 
right  rear  exterior  side  doors  of  the  first 
car  and  the  front  interior  end  door  and 
the  right  front  exterior  door  of  the 
second  car  on  the  MARC  train  were 
jammed.  However,  FRA  believes  it  must 
institute  the  retrofit  requirement  to 
decrease  the  risk  that  passengera  cannot 
rapidly  exit  a  train  in  a  life-threatening 
situation. 

FRA  recognizes  that  passenger 
railroads  have  located  door-release 
mechanisms  away  bom  the  doors  which 
they  control  to  discourage  passengera 
frt>m  exiting  trains  in  non-emergency 
situations.  When  no  emergency  is 
present,  passengers  exiting  trains  along 
the  railroad  right-of-way  unnecessarily 
risk  exposure  to  oncoming  trains, 
electrical  hazards,  and  other  dangerous 
conditions.  In  consequence,  the 
proposed  rule  permits  railroads  to 
protect  emergency  door-release 
mechanisms  from  casual  or  inadvertent 
use  writh  a  cover  or  a  screen.  However, 
the  cover  or  screen  must  be  capable  of 
removal  by  a  5th-percentile  female 
without  the  use  of  any  tool  or  other 
implement.  If  the  meUiod  of  removing 
the  protective  cover  or  screen  entails 
breaking  or  shattering  it,  the  cover  or 
screen  shall  be  scored,  perforated,  or 
othenvise  weakened  so  that  a  5th- 
percentile  female  can  penetrate  the 
cover  or  screen  with  a  single  blow  of  her 
fist  without  injury  to  her  hand. 

Additional  Egress  Issues 

The  NTSB  noted  that  none  of  the  car 
doora  on  the  MARC  train  involved  in 
the  Silver  Spring,  Maryland,  accident 
had  removable  windows  or  pop-out 
emergency  escape  panels  ("kick 
panels")  for  use  in  an  emergency.  In 
addition,  the  NTSB  stated  that  several 
train  passengera  were  unaware  of  the 
locations  of  emergency  exits,  and  none 
knew  how  to  operate  them.  The  NTSB 
found  that  the  interior  emergency 
window  decals  were  not  prominenUy 
displayed  and  that  one  car  had  no 
interior  emergency  window  decals. 
Also,  the  exterior  emergency  decals 
were  often  faded  or  obliterated,  and  the 


information  on  them,  when  legible, 
directed  emergency  responders  to 
another  sign  at  the  end  of  the  car  for 
instructions  on  how  to  open  emergency 
exits. 

Through  the  issuance  of  Emergency 
Order  No.  20,  FRA  has  addressed  on  an 
interim  basis  the  inspection  of  required 
emergency  exits,  and  emergency  exit 
signage  and  marking.  Further,  FRA  is 
proposing  requirements  concerning  the 
marking  of  emergency  exits,  as  well  as 
instructions  for  their  use,  in  the  related 
rulemaking  on  passenger  train 
emergency  preparedness.  FRA  shares 
the  NTSB's  concern  about  passenger 
egress  in  an  emergency;  however,  FRA 
believes  that  the  NTSB's  suggestion  to 
install  kick  panels  is  best  limited  to 
interior  doora  to  ensure  passage  through 
a  train  in  an  emergency — and  not 
applied  to  exterior  doora. 

To  the  best  of  FRA's  knowledge,  the 
concept  of  kick  panels  has  not  been 
utilized  in  North  American  rail 
equipment.  Installing  kick  panels  below 
the  window  levels  in  exterior  doora  was 
evaluated  by  FRA.  with  concurrence 
from  the  joint  working  groups,  as 
unacceptable  for  safety  reasons.  Because 
passenger  railroads  have  encountered 
reciirring  situations  in  which  passengera 
have  inappropriately  exited  moving 
trains,  leading  to  death  or  serious  injury, 
introducing  kick  panels  in  exterior 
doora  would  create  an  unacceptable  risk 
of  inadvertent  use.  particularly  by 
children.  Penetration  of  occupied  areas 
by  objects  from  the  outside  is  also  a 
potential  concern. 

Use  of  kick  panels  to  open 
passageways  through  a  train  has  merit 
If  panels  can  be  made  sufficientiy  large 
without  decreasing  the  functionality  of 
doora  in  normal  operation,  such  a 
feature  may  facilitate  evacuation 
through  the  length  of  the  train  if  exterior 
side  doora  are  januned.  Evacuation 
throughout  the  length  of  the  train  is 
often  the  safest  route  of  egress  in 
situations  such  as  fires,  derailments  in 
multiple  track  territory,  and  incidents  in 
third-rail  powered  commuter  service. 
Accordingly,  FT^  is  proposing  in 
§  238.441  of  the  rule  that  Tier  II 
passenger  car  end  doora  be  equipped 
with  a  kickH3ut  panel,  pop-out  window 
or  other  similar  means  of  egress  in  the 
event  the  doora  will  not  open. 

Unlike  a  Tier  II  passenger  train  which 
should  operate  as  a  fixed  unit,  the 
interchangeable  use  of  some  cab  care 
and  MU  locomotives  as  leading  and 
trailing  units  on  a  Tier  I  passenger  train 
will  complicate  analyzing  the  efficacy  of 
installing  such  panels  on  Tier  I 
equipment.  It  would  be  unacceptable  to 
have  a  removable  panel  at  the  point  of 
a  train  where  objects  or  fluids  might 


enter  the  vehicle  as  a  result  of  a 
highway-rail  grade  crossing  accident  or 
other  collision.  As  a  result,  FRA  will 
further  examine  the  concerns  involving 
the  use  of  kick  panels  on  Tier  I 
equipment  in  the  second  phase  of  this 
rulemaking. 

Additional  emergency  egress  and 
access  topics  addressed  in  this  proposed 
rule  are  discussed  below  in  the 
Emergency  Systems  section  of  this 
preamble.  Emergency  egress  and  access 
topics  are  also  addressed  in  the  related 
rulemaking  on  passenger  train 
emergency  preparedness.  See  62  FR 
8330,  Feb.  24, 1997. 

Power  Brake  Inspection  and  Testing 

In  1992,  Congress  amended  the 
Federal  rail  safety  laws  by  adding 
certain  statutory  mandates  related  to 
power  brake  safety.  These  amendments 
specifically  addre«s  the  revision  of  the 
power  brake  regiilations  and  state  in 
pertinent  part: 

(r)  POWER  BRAKE  SAFETY.— {1)  The 
Secretary  shall  conduct  a  review  of  the 
Department  of  Transportation's  rules  with 
respect  to  railroad  power  brakes,  and  not 
later  than  December  31,  1993.  shall  revise 
such  rules  based  on  such  safety  data  as  may 
be  presented  during  that  review. 
•         *         •         *         • 

Pub.  L.  No.  102-365.  §  7;  codified  at  49 
U.S.C  20141,  superseding  45  U.S.C. 
431(r). 

In  response  to  the  statutory  mandate, 
various  recommendations  to  improve 
power  brake  safety,  and  due  to  its  own 
determination  that  the  power  brake 
regulations  were  in  neeid  of  revision, 
FRA  published  an  ANPRM  on  December 
31, 1992,  concerning  railroad  power 
brake  safety.  See  57  FTl  62546.  The 
ANPRM  provided  background 
information  and  presented  questions  on 
various  subjects  related  to  intercity 
passenger  and  commuter  train 
operations,  including:  training  of  testing 
and  inspection  peraonnel;  electronic 
braking  systems;  cleaning,  oiling, 
testing,  and  stenciling  (COT&S) 
requirements;  performance  of  brake 
inspections;  and  high  speed  passenger 
train  brakes.  Following  publication  of 
the  ANPRM.  FRA  conducted  a  series  of 
public  workshops.  The  ANPRM  and  the 
public  workshops  were  intended  as  fact- 
finding tools  to  elicit  views  of  those 
peraons  outside  FRA  charged  with 
ensuring  complitmce  with  the  power 
brake  regulations  on  a  day-to-day  basis. 

Furthermore,  on  July  26, 1993,  the 
NTSB  made  the  following 
recommendation  to  FRA:  "Amend  the 
power  brake  regulations,  49  Code  of 
Federal  Regulations  232.12,  to  provide 
appropriate  guidelines  for  inspecting 
brake  equipment  on  modem  passenger 
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cars."  (R-9^16).  The  recommendation 
arose  out  of  the  NTSB's  investigation  of 
the  December  17. 1991.  derailment  of  an 
Amtrak  passenger  train  in  Palatka, 
Florida.  The  derailed  equipment  struck 
two  homes  and  blocked  a  street  north  of 
the  Palatka  station.  The  derailment 
residted  in  eleven  passengers  sustaining 
serious  injuries  and  41  others  receiving 
minor  injuries.  In  addition,  five 
members  of  the  operating  crew  and  four 
onboard  service  persoimel  received 
minor  injuries.  By  letter  dated 
September  16. 1993,  FRA  told  the  NTSB 
that  it  was  in  the  process  of  reviewing 
and  rewriting  the  power  brake 
regulations  and  would  consider  the 
NTSB's  recommendation  dvuing  the 
process. 

Based  on  comments  and  information 
received.  FRA  published  an  NPRM  in 
1994  regarding  revision  of  the  power 
brake  regulations  which  contained 
specific  requirements  related  to  intercity 
passenger  and  commuter  train 
operations.  These  specific  requirements 
included:  general  design  requirements; 
movement  of  defective  equipment; 
employee  qualifications;  inspectioB  and 
testing  requirements;  single  car  testing 
requirements  and  periodic  maintenance; 
operating  requirements;  and 
requirements  for  the  introduction  of 
new  train  brake  system  technology.  See 
59  FR  47722-47753,  September,  16, 
1994. 

Following  publication  of  the  1994 
NPRM  (59  FR  47676).  FRA  held  a  series 
of  public  hearings  in  1994  to  allow 
interested  parties  the  opportimity  to 
comment  on  specific  issues  addressed 
in  the  1994  NPRM.  Public  hearings  were 
held  in  Chicago,  Illinois,  on  November 
1-2;  in  Newark.  New  Jersey,  on 
November  4;  in  Sacramento,  California, 
on  November  9;  and  in  Washington. 
D.C.  on  December  13-14. 1994.  These 
hearings  were  attended  by  numerous 
railroads;  organizations  representing 
railroads;  labor  organizations;  rail 
shippers;  and  State  governmental 
agencies.  Due  to  the  strong  objections 
raised  by  a  large  number  of  commenters, 
FRA  announced  by  notice  published  on 
January  17, 1995,  that  it  would  defer 
action  on  the  1994  NPRM  and  permit 
the  submission  of  additional  comments 
prior  to  making  a  determination  as  to 
how  it  would  proceed  in  this  matter. 
See  60  FR  3375. 

Based  on  these  considerations  and 
after  review  of  all  the  comments 
submitted,  FRA  determined  that  in 
order  to  limit  the  niunt)er  of  issues  to  be 
examined  and  developed  in  any  one 
proceeding  it  would  proceed  with  the 
revision  of  the  power  brake  regulations 
via  three  separate  processes.  In  light  of 
the  testimony  and  conunents  received 


on  the  1994  NPRM.  emphasizing  the 
differences  between  passenger  and 
freight  operations  and  the  brake 
equipment  utilized  by  the  two,  FRA 
decided  to  separate  passenger 
equipment  power  brake  standards  from 
freight  equipment  power  brake 
standards.  As  passenger  equipment 
power  brake  standards  are  a  logical 
subset  of  passenger  equipment  safety 
standards,  FRA  requested  the  Passenger 
Equipment  Safety  Standards  Working 
Group  to  assist  FRA  in  developing 
appropriate  power  brake  standards  for 
passenger  equipment  and  then  decided 
that  they  would  be  included  in  this 
NPRM.  See  49  U.S.C.  20133(c).  In 
addition,  a  second  NPRM  covering 
freight  equipment  power  brake 
standards  would  be  developed  with  the 
assistance  of  FRA's  Railroad  Safety 
Advisory  Committee.  See  61  FR  29164, 
June  7, 1996.  Furthermore,  in  the 
interest  of  public  safety  and  due  to 
statutory  as  well  as  internal 
commitments,  FRA  determined  that  it 
woidd  separate  the  issues  related  to 
two-way  end-of-train-telemetry  devices 
from  both  the  passenger  and  freight 
issues.  FRA  convened  a  public 
regulatory  conference  and  published  a 
finid  rule  on  the  subject  on  January  2. 
1997.  See  62  FR  278. 

Beginning  in  December  of  1995.  the 
Passenger  Equipment  Safety  Standards 
Working  Group  adopted  the  additional 
task  of  attempting  to  develop  power 
brake  standards  applicable  to  intercity 
passenger  and  commuter  train 
operations  and  equipment.  The  Working 
Group  met  on  four  separate  occasions  in 
the  last  six  months,  which  consisted  of 
ten  days  of  meetings,  with  a  good 
portion  of  these  meetings  being  devoted 
to  discussion  of  power  brake  issues. 
From  the  outset,  a  majority  of  the 
members,  as  well  as  FTIA,  believed  that 
any  requirements  developed  by  the 
group  regarding  the  inspection  and 
testing  of  the  brake  equipment  should 
not  vary  significantiy  from  the  current 
requirements  and  should  be  consistent 
with  current  industry  practice. 

FRA's  accident/incident  data  related 
to  intercity  passenger  and  commuter 
train  operations  support  the  assumption 
that  the  current  practices  of  these 
operations  in  the  area  of  power  brake 
inspection,  testing,  and  maintenance  are 
for  the  most  part  sufficient  to  ensure  the 
safety  of  the  public.  Between  January  1. 
1990  and  October  31. 1996,  there  were 
only  five  brake  related  accidents 
involving  commuter  and  intercity 
passenger  railroad  equipment  No 
casualties  resulted  from  any  of  these 
accidents  and  the  total  damage  to 
railroad  equipment  totaled 
approximately  $650,000,  or  $96,000 


aimually.  In  addition,  between  January 
1, 1995  and  October  31, 1906.  FRA 
inspected  approximately  13,000 
commuter  and  intercity  passenger  rail 
imits  for  compliance  with  49  CFR  part 
232.  The  defect  ratio  for  these  units 
during  this  period  was  approximately 
0.8  percent.  Furthermore,  during  this 
same  period  FRA  inspected 
approximately  6,300  locomotives  for 
compliance  with  49  CFR  part  229.  The 
brake  defect  ratio  for  these  units  wras 
approximately  4.65  percent. 
Consequently,  the  defect  ratio  for  brake 
related  defects  on  locomotives  and  other 
passenger  equipment  during  this  period 
was  approximately  2.08  percent. 

The  existing  regulations  covering  the 
inspection  and  testing  of  the  braking 
systems  on  passenger  trains  are 
contained  in  49  CFR  part  232.  The 
current  regulations  do  provide  some 
requirements  relevant  to  passenger  train 
operations,  including:  initial  terminal 
inspection  and  testing,  intermediate 
inspections,  running  tests,  and  general 
maintenance  requirements.  See  49  CFR 
232.12.  232.13(a),  232.16,  and  232.17. 
However,  most  of  the  existing 
regulations  are  written  to  address  freight 
train  operations  and  do  not  sufficiently 
address  the  unique  operating 
environment  of  commuter  and  intercity 
passenger  train  operations  or  the 
equipment  currenUy  being  used  in  those 
operations.  Therefore,  it  has  been 
necessary  for  FRA  to  provide 
interpretations  of  some  of  the  current 
regulations  in  order  to  address  these 
unique  concerns. 

CurrenUy,  all  non-MU  (multiple  unit) 
commuter  trains  that  do  not  remain 
connected  to  a  source  of  compressed  air 
overnight  and  all  MU  commuter  trains 
equipped  with  RT-5  or  similar  brake 
systems  must  receive  an  initial  terminal 
inspection  of  the  brake  system  pursuant 
to  S  232.12(c)-(j)  prior  to  the  train's  first 
departure  on  any  given  calendar  day. 
All  non-MU  conmiuter  trains  that 
remain  connected  to  a  source  of 
compressed  air  overnight  are  permitted 
to  receive  an  initial  terminal  inspection 
of  the  brake  system  sometime  during 
each  24-hour  period  in  which  they  are 
used.  Furthermore,  all  intercity 
passenger  trains  must  receive  an  initial 
terminal  inspection  of  the  brake  system 
at  the  point  where  they  are  originally 
made  up  and  must  receive  an 
intermediate  inspection  in  accordance 
with  §  232.12(b)  every  1.000  miles. 
As  noted  previously,  most  of  the 
members  of  the  Working  Group  believed 
that  any  requirements  developed  by  the 
group  regarding  the  inspection  and 
testing  of  the  brake  equipment  should 
not  vary  significantly  from  the  current 
requirements  and  should  be  consistent 
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with  current  industry  practice. 
However,  the  Working  Group  was 
unable  to  reach  consensus  on  power 
brake  standards,  despite  the  positing  of 
multiple  alternatives,  use  of  a  facilitator, 
and  the  foundation  provided  by  the 
1994  NPRM.  The  Working  Group 
identified  and  discussed  options  with 
which  the  agency  and  labor  can  agree, 
and  others  with  which  FRA  and  the 
railroads  can  agree.  However,  bridging 
the  gap  between  those  various  options 
proved  elusive.  Consequentiy,  as  the 
Working  Group  could  not  reach  any 
type  of  consensus  on  the  inspection  and 
testing  requirements,  it  was  determined 
that  FRA  would  address  these  issues 
unilaterally,  based  on  the  information 
and  discussions  provided  by  the 
Working  Group  and  the  information 
gathered  from  the  1994  NPRM.  FRA  is 
interested  in  receiving  comments  on  the 
brake  tests  that  it  has  developed  given 
the  differences  in  the  positions  of  the 
various  parties. 

The  Working  Group  discussed  various 
options  regarding  the  types  of  brake 
inspections  that  should  be  required  as 
well  as  when  and  how  these  inspections 
should  be  performed.  Labor 
representatives,  particularly  the  BRC, 
insisted  that  a  comprehensive  power 
brake  inspection  (i.e..  something  similar 
to  the  initial  terminal  brake  inspections 
currenUy  required  under  §  232.12(c)-(j)) 
must  be  performed  prior  to  a  train's  first 
run  on  a  given  calendar  day.  The  BRC 
expressed  concern  that,  as  equipment 
lays  over  between  the  evening 
commuter  cycle  and  the  first  trip  of  the 
morning,  vandalism,  weather  changes, 
or  other  fectors  could  affect  the  integrity 
of  the  air  brake  system.  The  BRC  also 
believes  that  it  is  necessary  for  the  first 
inspection  of  the  day  to  determine 
whether  the  brake  shoes  and  the  disc 
pads  actually  apply  as  intended.  The 
BRC  further  contends  that  in  order  to 
perform  a  comprehensive  inspection 
equivalent  to  an  initial  terminal 
inspection  the  train  must  be  walked  or 
otherwise  inspected  on  a  car-to-car 
basis.  In  addition,  the  BRC  contends 
that  these  principal  inspections  should 
be  performed  only  by  carmen  or  other 
qualified  mechanical  personnel  as  they 
are  the  only  employees  sufficientiy 
trained  to  perform  these  inspections. 

Representatives  of  intercity  passenger 
and  commuter  railroads  expressed  the 
desire  to  have  the  flexibility  to  conduct 
a  comprehensive  in-depth  inspection  of 
the  train  brake  system  sometime  during 
the  day  in  which  the  equipment  is 
utilized.  These  parties  argued  that  safety 
would  be  better  served  by  allowing  the 
railroads  the  flexibility  to  conduct  these 
inspections  on  a  daily  basis  as  it  would 
allow  the  railroads  to  conduct  the 


inspections  at  locations  that  are  more 
conducive  to  permitting  a  full 
inspection  of  the  equipment  than  many 
of  the  ouUying  locations  where  trains 
are  stationed  overnight  and  where  the 
ability  to  observe  all  the  equipment  may 
be  hampered.  It  is  further  contended 
that,  if  trains  are  required  to  received 
the  equivalent  of  an  initial  terminal 
inspection  at  these  outlying  points,  then 
many  of  these  inspections  may  be 
performed  by  individuals  not  as  fully 
qualified  as  a  mechanical  inspector. 
Whereas,  if  the  railroads  are  allowed 
some  flexibility  in  conducting  these 
type  of  inspections,  then  the  equipment 
can  be  moved  to  a  location  where  a  fully 
qualified  mechanical  inspector  can 
perform  a  detailed  brake  inspection 
under  optimum  conditions,  perhaps  in 
conjunction  with  a  daily  mechanical 
inspection. 

Sfeveral  parties  also  pointed  out  that, 
with  proper  maintenance,  "tread  brake 
units"  and  other  fiiction  brake 
components,  commonly  used  in 
commuter  train  operations,  are  highly 
reliable  and  that  the  non-functioning  of 
any  individual  unit  would  in  no  way 
compromise  the  overall  safety  of  the 
train.  Furthermore,  permitting  the 
inspection  of  these  tjrpes  of  brake 
components  in  the  middle  of  the  day, 
rather  than  at  the  beginning  of  the  day, 
involves  no  greater  Mfety  risk  to 
passengers  because  friction  brake 
systems  and  their  components  degrade 
in  performance  based  largely  on  use, 
and  nothing  short  of  a  continuous  brake 
inspection  can  guarantee  100-percent 
performance  at  all  times.  Railroad 
representatives  suggested  an  inspection 
scheme  that  would  permit  an  in-depth, 
comprehensive  brake  inspection  to  be 
performed  sometime  diuing  the  day  in 
which  the  equipment  is  used  with  a 
brake  inspection  being  performed  prior 
to  the  first  run  of  the  day  verifying  the 
continuity  of  the  trainline  by  performing 
a  set  and  release  on  the  rear  car  of  the 
train.  In  addition,  one  commuter 
railroad  also  requested  relief  frt>m 
performing  Class  I  inspections  on  trains 
operated  in  weekend  service  due  to  the 
shortage  of  mechanical  inspectors 
currenUy  employed  on  those  shifts. 

Based  on  consideration  of  the 
discussions  held  in  the  Working  Group 
meetings,  ouUined  above,  as  well  as 
information  obtained  in  relation  to  the 
1994  NPRM,  FRA  proposes  to  abandon 
the  terminology  related  to  the  power 
brake  inspection  and  testing 
requirements  contained  in  Uie  current 
regulations,  which  is  generally  based  on 
the  locations  where  the  inspections  and 
tests  are  performed  (/.e.,  initial  terminal, 
intermediate  locations).  In  its  stead, 
FRA  proposes  to  identify  various  classes 


of  inspections  based  on  the  duties  and 
t)^  of  inspection  required,  such  as: 
Class  I;  Class  lA;  and  Class  11.  This  is 
similar  to  the  approach  taken  by  FRA  in 
die  1994  NPRM.  See  59  FR  47736-40. 
FRA  believes  that  this  type  of 
classification  system  will  avoid 
confusion  with  the  power  brake 
inspection  and  testing  requirements 
applicable  to  freight  operations  and  will 
avoid  the  connotations  historically 
attached  to  the  current  terminology. 
FRA  also  believes  this  approach  is  better 
suited  for  providing  operational 
flexibility  to  commuter  operations  while 
maintaining  the  safety  provided  by  the 
current  inspection  and  testing 
requirements.  Although  FRA  proposes  a 
change  in  the  terminology  used  to 
describe  the  various  power  brake 
inspections  and  tests,  the  requirements 
of  these  inspections  and  tests  will 
closely  track  the  current  requirements 
with  some  modifications  made  to 
address  the  unique  operating 
environment  of,  and  equipment 
operated  in,  commuter  and  intercity 
passenger  train  service.  Members  of  the 
Working  Group  appeared  receptive  to 
this  kind  of  classification  system  and 
discussed  various  options  using  some  of 
this  terminology.  Consequentiy,  FRA 
proposes  four  different  types  of  brake 
inspections  to  be  performed  by 
conunuter  and  intercity  passenger 
railroads  some  time  during  the 
operation  of  the  equipment.  FRA 
proposes  the  terms  "Class  I,"  "Class 
lA,"  "Class  n,"  and  "running  brake  test" 
to  identify  the  four  types  of  brake 
inspections  required  by  this  proposal. 

FRA  also  proposes  to  divide 
passenger  train  operations  into  two 
distinct  t)rpes  for  purposes  of  brake 
inspections  and  testing.  FRA  recognizes 
that  there  are  major  differences  in  the 
operations  of  commuter  or  short- 
distance  intercity  passenger  trains,  and 
long-distance  intercity  passenger  trains. 
Commuter  and  short-distance  intercity 
passenger  trains  tend  to  operate  for 
fairly  short  distances  between  passenger 
stations  and  generally  operate  in 
relatively  short  turn-around  service 
between  two  terminals  several  times  in 
any  given  day.  In  contrast,  long-distance 
intercity  passenger  trains  tend  to 
operate  for  long  distances,  with  trips 
between  the  banning  terminal  and 
ending  terminal  taking  a  day  or  more 
and  traversing  multiple  states  with 
relatively  long  distances  between 
passenger  stations.  Consequentiy.  FRA 
proposes  to  use  and  define  the  terms 
"commuter  train,"  "short-distaqce 
intercity  passenger  train,"  and  "long- 
distance intercity  passenger  train"  in 
order  to  identify  the  inspection  and 
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testing  requirements  associated  with 
each.  For  the  most  part,  commuter  and 
short-distance  intercity  passenger  trains 
are  treated  similarly,  whereas,  long- 
distance intercity  passenger  trains  have 
slightly  different  proposed  inspection 
and  testing  requirements.  In  addition, 
FRA  proposes  slightly  different 
requirements  with  regard  to  the 
movement  of  defective  equipment  in 
long-distance  intercity  passenger  trains 
(see  the  discussion  below  on  the 
"Movement  of  Equipment  with 
Defective  Brakes"). 

APTA,  in  its  comments  on  a  draft  of 
the  NPRM,  expressed  opposition  to  the 
proposed  Class  lA  brake  test.  APTA's 
position  is  that  brake  tests  prior  to  a 
train's  first  departure  in  any  day  should 
be  limited  to  a  pre-departure  set  and 
release  followed  by  a  rtmning  test  of  the 
brakes.  APTA  also  expresses  the  belief 
that  the  proposed  NPRM  Class  I  and 
Class  II  requirements  go  well  beyond 
existing  brake  inspection  processes  and 
that  which  is  required  for  safety,  and 
that  these  requirements  will  increase 
costs  dramatically. 

A.  Commuter  and  Short-Distance 
Intercity  Passenger  Trains  Require  a 
Class  I  Brake  Test  Sometime  During  a 
Day  the  Equipment  Is  Used 

The  proposed  Class  I  brake  test 
basically  requires  an  inspection  similar 
to  an  initial  terminal  inspection  as 
currently  described  at  §  232.12(cHj). 
but  is  somewhat  more  extensive  and 
specifically  aimed  at  the  types  of 
equipment  being  used  in  commuter  and 
intercity  passenger  train  service.  A  Class 
I  brake  test  would  require  an  inspection 
of  the  application  and  release  of  the 
friction  brakes  on  each  side  of  each  car 
as  well  as  an  inspection  of  the  brake 
shoes,  pads,  discs,  rigging,  angle  cocks, 
piston  travel,  and  brake  indicators  if  the 
equipment  is  so  equipped.  The  Class  I 
brake  test  would  also  require  testing  of 
the  communication  signal  system  and 
the  emergency  braking  control  devices. 
In  addition,  all  supplemental  braking 
systems  would  be  required  to  be 
inspected  and  be  working.  In 
recognition  of  the  advanced  technology 
and  various  designs  used  in  many  of 
these  operations,  which  make 
observation  of  the  piston  travel  virtually 
impossible,  FRA  proposes  to  permit  the 
inspection  of  the  piston  travel  to  be 
conducted  either  through  direct 
observation  or  by  observation  of  a  brake 
actuator  or  the  clearance  between  the 
brake  shoe  and  the  wheel.  Fiulhermore, 
FRA  proposes  to  require  a  brake  pipe 
leakage  tost  only  when  leakage  will 
affect  service  performance. 

Although  FkA  agrees  with  the 
position  advanced  by  many  labor 


representatives  that  some  sort  of  car-to- 
car  inspection  must  be  made  of  the 
brake  equipment  prior  to  the  first  run  of 
the  day,  FRA  does  not  agree  that  it  is 
necessary  to  perform  a  full  Class  I  brake 
test  before  the  first  run  in  order  to 
ensure  the  proper  functioning  of  the 
brake  equipment.  As  FRA  proposes  that 
Class  I  brake  tests  be  a  comprehensive 
inspection  of  the  braking  system, 
including  the  proper  operation  of 
supplemental  braking  systems,  FRA 
believes  that  conunuter  and  short- 
distance  intercity  passenger  train 
operations  must  be  permitted  some 
flexibility  in  conducting  these 
inspections.  Consequently,  FRA 
proposes  to  require  that  commuter  and 
short-distance  intercity  passenger  train 
operations  perform  a  Class  I  brake  test 
sometime  during  the  calendar  day  in 
which  the  equipment  is  used.  FRA 
believes  that  the  flexibility  permitted  by 
this  proposed  requirement  will  allow 
these  railroads  to  move  equipment  to 
locations  that  are  most  conducive  to  the 
inspection  of  the  brake  equipment  and 
would  allow  these  railroads  to  combine 
the  daily  mechanical  inspections  with 
this  brake  inspection  for  added 
efficiency. 

Furthermore,  as  FRA  intends  for  these 
Class  I  brake  insf)ections  to  be  in-depth 
inspections  of  the  entire  braking  system 
which  most  likely  will  be  performed 
only  one  time  in  any  given  day  in  which 
the  equipment  is  used.  FRA  believes 
that  these  inspections  must  be 
performed  by  individuals  possessing  not 
only  the  knowledge  to  identify  and 
detect  a  defective  condition  in  all  of  the 
brake  equipment  required  to  be 
inspected  but  also  the  knowledge  to 
recognize  the  interrelational  workings  of 
the  equipment  and  the  ability  to 
"troubleshoot"  and  repair  the 
equipment.  Therefore.  FRA  proposes 
that  only  qualified  mechanical 
inspectors  be  permitted  to  perform  Qass 
I  brake  tests. 

Currently,  initial  terminal  air  brake 
inspections  are  conducted  prior  to  the 
first  run  of  the  day  on  554  commuter 
train  sets  by  mechanical  inspectors  and 
on  168  commuter  train  sets  by  train 
crews  or  other  personnel  who  could  not 
be  fully  qualified  as  mechanical 
inspectors.  Typically,  commuter  and 
short-distance  intercity  passenger  trains 
receive  more  than  one  initial  terminal 
test  each  day.  even  if  this  is  not  required 
due  to  the  equipment  being  left  "off 
air.  '  See  49  CFR  232.12(a).  Often  these 
additional  tests  are  conducted  sometime 
during  the  middle  of  the  day  by  train 
crews  or  mechanical  employees. 
Although  most  commuter  and  short- 
distance  intercity  operations  voluntarily 
perform  an  initial  terminal  brake 


inspection  with  mechanical  employees 
some  time  during  the  day,  there  is  no 
requirement  to  do  so.  In  addition,  there 
is  a  certain  percentage  of  equipment 
where  the  principal  brake  inspections 
are  currently  being  performed  strictly  by 
train  crews  rather  than  by  mechanical 
employees.  Consequently,  FRA  believes 
that  the  proposed  requirement 
incorporates  the  current  best  practices 
of  the  industry  and  will,  at  a  minimum, 
ensure  that  the  braking  systems  on  all 
commuter  and  short-distance  intercity 
equipment  will  be  inspected  at  least 
once  each  day  by  a  fully  qualified 
mechanical  inspector. 

FRA  has  not  proposed  any  special 
provisions  for  weekend  operations  as 
suggested  by  some  members  of  the 
Working  Group.  FRA  recognizes  this  is 
a  difficult  issue.  Existing  operations 
generally  involve  using  particular  sets  of 
equipment  on  only  one  day  during  the 
weekend  to  avoid  the  need  to  refuel.  On 
the  one  hand,  there  is  no  specific  data 
suggesting  that  existing  weekend 
operations  involving  inspections 
exclusively  by  train  crew  members  have 
created  a  safety  hazard.  Yet,  the 
rationale  for  requiring  daily  attention  by 
mechanical  forces,  a  proposition 
generally  accepted  by  Working  Group 
members,  would  appear  to  apply 
equally  to  weekend  {jeriods.  FRA 
believes  that  adjustments  might  be  made 
to  weekend  operations  that  might  avoid 
significant  new  expense  while 
providing  expert  attention  to  inspection 
of  the  equipment.  Accordingly.  FRA 
seeks  additional  information  on  the 
costs  and  benefits  of  requiring  that  Class 
I  brake  inspections  and  daily 
mechanical  inspections  be  conducted  by 
qualified  mechanical  inspectors,  as  well 
as  any  suggestions  for  alternative  means 
of  addressing  this  issue. 

B.  Commuter  and  Short-Distance 
Intercity  Passenger  Trains  Require  at 
Least  a  Class  lA  Brake  Test  Prior  to  the 
Train 's  First  Departure  in  Any  Given 
Day 

Although  FRA  agrees  with  the 
position  advanced  by  many  labor 
representatives  that  some  sort  of  car-to- 
car  inspection  must  be  made  of  the 
brake  equipment  prior  to  the  first  run  of 
the  day,  FRA  does  not  agree  that  it  is 
necessary  to  perform  a  full  Class  I  brake 
test  in  order  to  ensure  the  proper 
functioning  of  the  brake  equipment  in 
all  situations.  However,  contrary  to  the 
position  espoused  by  APTA.  FRA 
believes  that  something  more  than  just 
a  determination  that  \he  brakes  on  the 
rear  car  set  and  release  is  necessary. 

Currently,  the  quality  of  initial 
terminal  tests  performed  by  train  crews 
is  likely  adequate  to  determine  that 


brakes  apply  on  each  car.  However, 
most  commuter  equipment  utilizes 
"tread  brake  units"  in  lieu  of  cylinders 
and  brake  rigging  of  the  kind  prevalent 
on  fireight  and  some  intercity  passenger 
cars.  It  is  undoubtedly  the  case  that 
train  crew  members  do  not  verify 
application  of  the  brakes  by  tapping 
brake  shoes  while  the  brakes  are 
applied,  the  only  effective  means  of 
determining  that  adequate  force  is  being 
applied.  This  is  one  reason  why  the 
subject  railroads  typically  conduct 
redundant  initial  terminal  tests  at  other 
times  during  the  day.  Further,  train 
crews  are  not  asked  to  inspect  for  wheel 
defects  and  other  unsafe  conditions,  nor 
should  they  be  asked  to  do  so,  given  the 
conditions  under  which  they  are  asked 
to  inspect  and  the  training  they  receive. 

FRA  proposes  that,  at  a  minimum,  a 
Class  lA  brake  test  be  performed  prior 
to  a  commuter  or  short-distance 
intercity  passenger  train's  first  departure 
on  any  given  day.  FRA  believes  that  the 
proposed  Class  lA  brake  is  sufficiently 
detailed  to  ensure  the  proper 
functioning  of  the  brake  system  yet  not 
so  intensive  that  it  requires  individuals 
to  perform  an  inspection  for  which  they 
are  not  qualified. 

The  proposed  Class  lA  brake  test  is 
somewhat  less  comprehensive  than  a 
Class  I  brake  test  but  includes  a  detailed 
inspection  of  the  brake  system  to  verify 
the  continuity  of  the  brake  system  and 
the  proper  functioning  of  the  brake 
valves  on  each  car.  A  Class  lA  brake  test 
would  be  similar  to  the  intermediate 
brake  inspection  currently  required  for 
freight  trains  prescribed  at 
§  232.13(d)(1).  A  Class  lA  brake  test 
would  generally  require  a  walking 
inspection  of  the  set  and  release  of  the 
brakes  on  each  car:  however,  the 
proposal  would  allow  brake  indicators 
to  be  used  to  verify  the  set  and  release 
if  the  railroad  determines  that  operating 
conditions  pose  a  safety  hazard  to  an 
inspector  walking  along  the  train.  The 
Class  lA  brake  test  would  also  require  a 
leakage  test  if  leakage  afiiscts  service 
performance,  as  well  as  an  inspection 
of:  angle  cocks;  piston  travel,  if 
determinable;  brake  indicators; 
emergency  brake  control  devices;  and 
communication  of  brake  pipe  pressure 
changes  at  the  rear  of  train  to  die 
controlling  locomotive.  FRA  believes 
that  a  qualified  mechanical  inspector  or 
a  properly  trained  and  qualified  train 
crew  member  could  perform  a  Class  lA 
brake  test 


C.  Long-distance  Intercity  Passenger 
Trains  Require  a  Class  I  Brake  Test  Prior 
to  Departure  From  an  Originating 
Terminal  and  Once  Each  Calendar  Day 
the  Equipment  Is  Used  or  Every  1 ,500 
Miles,  Whichever  Occurs  First 

As  noted  above.  FRA  recognizes  the 
differences  between  commuter  or  short- 
distance  intercity  operations  and  long- 
distance intercify  passenger  train 
operations.  Long-distance  intercify 
passenger  trains  do  not  operate  in 
shorter  turn  around  service  over  the 
same  sections  of  track  on  a  daily  basis 
for  the  purpose  of  transporting 
passengers  fium  major  centers  of 
employment.  Instead,  these  trains  tend 
to  operate  for  extended  periods  of  time, 
over  long  distances  with  greater 
distances  between  passenger  stations 
and  terminals.  Further,  these  trains  may 
operate  well  over  1,000  miles  in  any  24 
hour  period.  Thus,  the  opportunify  for 
conducting  inspections  on  these  trains 
is  somewhat  diminished.  Therefore, 
FRA  believes  that  a  thorough  ins)>ection 
of  the  braking  system  on  these  types  of 
operations  must  be  conducted  prior  to 
the  train's  departure  from  an  initial 
starting  terminal.  Consequently.  FRA 
will  not  permit  the  use  of  Class  lA  brake 
tests  for  these  trains  and  proposes  to 
require  that  a  Class  I  brake  inspection  be 
performed  on  long-distance  intercify 
passenger  trains  prior  to  departure  bom 
an  initial  terminal.  FRA  does  not  believe 
there  would  be  any  significant  burden 
placed  on  these  operations  as  the 
current  regulations  require  that  an 
initial  terminal  inspection  be  performed 
at  these  locations.  Furthermore, 
virtually  all  of  the  initial  terminal 
inspections  currently  conducted  on 
these  fypes  of  trains  are  performed  by 
individuals  who  would  be  considered 
qualified  mechanical  employees  under 
this  proposal. 

FRA  also  recognizes  that  these  long- 
distance intercify  passenger  trains  could 
conceivably  travel  over  3,000  miles  if 
Class  I  inspections  were  required  only 
once  every  24  hours  the  equipment  is  in 
service  as  proposed  for  commuter  and 
sh(»t-distance  intocify  passenger  trains. 
Thus,  FRA  believes  that  some  outside 
mileage  limit  must  be  placed  on  these 
trains  between  brake  inspections. 
Currently,  a  passenger  train  is  permitted 
to  travel  no  further  than  1,000  miles 
fitjm  its  initial  terminal,  at  which  point 
it  must  receive  an  intermediate 
inspection  of  brakes  that  includes 
application  of  the  brakes  and  the 
inspection  of  the  brake  rigging  to  ensure 
it  is  properly  secured.  See  49  CFR 
232.12(b).  However,  in  recognition  of 
the  improved  technology  used  in 
passenger  train  brake  systems  combined 


with  the  comprehensive  nature  of  the 
proposed  Class  I  brake  tests  and 
mechanical  safety  inspections  both 
being  performed  by  qualified 
mechanical  inspectors,  FRA  proposes  to 
permit  long-distance  passenger  trains  to 
travel  up  to  1,500  miles  between  Class 
I  brake  tests.  Consequently,  FRA 
proposes  to  eliminate  the  1,000-mile 
inspection  for  these  trains  and  proposes 
to  require  that  the  proposed  Class  I 
brake  test  be  performed  once  every  *^ 
calendar  day  that  the  equipment  is  used 
or  every  1,500  miles,  which  every 
occurs  first 

D.  The  Brake  Inspection  and  Testing 
Intervals  for  Long-distance  Intercity 
Passenger  Trains  Apply  to  All  Tier  B 
Equipment  Regardless  of  Whether  the 
Equipment  is  Used  in  Short-  or  Long- 
distance Intercity  Trains 

FRA  also  proposes  to  apply  the  brake 
inspection  and  testing  intervals 
proposed  for  long-distance  passenger 
trains  to  all  Tier  n  equipment  (i.e., 
equipment  operating  at  speeds  greater 
than  125  mph  but  not  exceeding  150 
mph)  regardless  of  whether  it  is  used  in 
short-  or  long-distance  intercify  trains. 
As  FRA  proposes  to  permit  operators  of 
Tier  n  equipment  to  develop  inspection 
and  testing  criteria  and  procedures, 
these  operations  will  be  required  to 
develop  a  brake  test  that  is  equivalent  to 
a  Class  I  brake  test  for  Tier  II  equipment 
Due  to  the  speeds  at  which  this 
equipment  will  be  allowed  to  operate, 
FRA  believes  it  is  a  necessify  that  an 
equivalent  Class  I  brake  test  be 
performed  on  Tier  II  equipment  before 
it  departs  frnm  its  initial  terminal. 
Likewise,  FRA  proposes  to  require  th(Bt 
the  equivalent  Class  I  brake  test  be 
performed  every  calendar  day  in  which    . 
the  equipment  is  u«ed  or  every  1,500 
miles,  whichever  comes  first. 

E.  Class  n  Brake  Test  Required  Where 
Minor  Changes  to  a  Train  Consist  Occur 

In  addition  to  the  proposed  Class  I 
and  Class  lA  brake  tests,  FRA  also 
proposes  a  Class  II  brake  test  The 
proposed  Class  II  brake  test  is  an 
inspection  intended  to  verify  the 
continuify  of  the  train  brake  system  and 
is  similar  to  the  intermediate  terminal 
inspection  currently  prescribed  at 
§  232.13(a).  A  Class  H  brake  test  would 
basically  require  a  set  and  release  of  the 
brakes  on  the  rear  car.  The  proposed 
Class  n  test  would  be  required  in  those 
circumstances  where  minor  changes  to 
a  train  consist  occur.  These  include  the 
change  of  a  control  stand,  the  removal 
of  cars  frx>m  the  consist,  the  addition  of 
previously  tested  care,  and  the 
situations  in  which  an  operator  first 
takes  control  of  the  train. 
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F.  Running  Brake  Tests 

FRA  also  proposes  to  require  a 
running  brake  test  as  soon  as  conditions 
safely  permit  it  to  be  conducted  after  a 
train  receives  a  Class  I,  Class  lA.  or 
Class  n  brake  test  FRA  believes  that  this 
test  should  be  conducted  in  accordance 
with  each  railroad's  operating  rules.  The 
"running  brake  test"  requirement  is 
similar  to  the  "running  test" 
requirements  currently  contained  at 
§232.16. 

Movement  of  Equipment  With  DefectiTe 
Brakes 

The  current  regulations  do  not 
contain  requirements  pertaining  to  the 
movement  of  equipment  with  defective 
power  brakes.  The  movement  of 
equipment  with  these  types  of  defects  is 
ciurently  controlled  by  a  specific 
statutory  provision  originally  enacted  in 
1910.  which  states: 

(a)  GENERAL.— A  vehicle  that  is  equipped 
in  compliance  with  this  chapter  whose 
equipment  Ijecomes  defective  or  insecure 
nevertheless  may  be  moved  when  necessary 
to  make  repairs,  without  a  penalty  being 
imposed  under  section  21302  of  tins  title, 
from  the  place  at  which  the  defect  or 
insecurity  was  first  discovered  to  the  nearest 
available  place  at  which  the  repairs  can  be 
made — 

(1)  On  the  railroad  line  on  which  the  defect 
or  insecurity  was  discovered;  or 

(2)  At  the  option  of  a  connecting  railroad 
carrier,  on  the  railroad  line  of  the  cfonnecting 
carrier,  if  not  further  than  the  place  of  repair 
dncribed  in  clause  (1)  of  this  subsectioa. 

49  U.S.C.  20303(a)  (emphasis  added). 

Although  there  is  no  limit  contained 
in  49  U.S.C  20303  as  to  the  number  of 
cars  with  defective  equipment  that  may 
be  hauled  in  a  train.  FRA  has  a 
longstanding  interpretation  which 
requires  that,  at  a  minimum,  85  percent 
of  the  cars  in  a  train  have  operative 
brakes.  FRA  bases  this  interpretation  on 
another  statutory  requirement  which 
permits  a  railroad  to  use  a  train  only  if 
"at  least  50  percent  of  the  vehicles  in 
the  train  are  equipped  with  power  or 
train  brakes  and  the  engineer  is  using 
the  power  or  train  brakes  on  those 
vehicles  and  on  all  other  vehicles 
equipped  with  them  that  are  associated 
with  those  vehicles  in  a  train."  49 
U.S.C.  20302(a)(5)(B).  As  originally 
enacted  in  1903.  section  20302  also 
granted  the  Interstate  Commerce 
Commission  (ICC)  the  authority  to 
increase  this  percentage,  and  in  1910 
the  ICC  issued  an  order  increasing  the 
minimum  percentage  to  85  percent.  See 
49  CFR  232.1.  which  codified  the  HX 
order. 

As  virtually  all  freight  cars  are 
presently  equipped  with  power  brakes 
and  are  operated  on  an  associated 


trainline.  the  statutory  requirement  is  in 
essence  a  requirement  that  100  percent 
of  the  cars  in  a  train  have  operative 
power  brakes,  imless  being  hauled  for 
repairs  piusuant  to  49  U.S.C.  20303. 
Consequently,  FRA  currently  requires 
that  equipment  with  defective  or 
inoperative  air  brakes  makeup  no  more 
than  15  percent  of  the  train  and  that,  if 
it  is  necessary  to  move  the  equipment 
from  where  the  railroad  first  discovered 
it  to  be  defective,  the  defective 
equipment  be  moved  no  fiulher  than  the 
nearest  place  on  the  railroad's  line 
where  the  necessary  repairs  can  be 
made  or,  at  the  option  of  the  receiving 
carrier,  to  a  repair  point  that  is  no 
further  than  the  repoint  on  the 
delivering  line. 

The  requirements  regarding  the 
movement  of  equipment  with  defective 
or  insectu«  brakes  noted  above  can  and 
do  create  safety  hazards  as  well  as 
operational  difficulties  in  the  area  of 
conunuter  and  intercity  passenger 
railroad  operations.  As  the  provisions 
regarding  the  movement  of  defective 
brake  equipment  were  written  almost  a 
centtuy  ago,  they  do  not  address  the 
realities  of  these  types  of  operations  in 
today's  world.  Strict  application  of  the 
requirements  has  the  potential  of 
causing  major  disruptions  of  service 
which  result  in  the  creation  of  serious 
safety  and  security  problems.  For 
example,  requiring  repairs  to  be  made  at 
the  nearest  location  where  the  necessary 
repairs  can  be  made  could  result  in 
passengers  being  discharged  between 
stations  where  adequate  facilities  for 
their  safety  are  not  available  or  in  the 
overcrowding  of  station  platforms  and 
trailing  trains  due  to  discharging 
passengers  from  a  defective  train  at  a 
location  other  than  the  passenger's 
destination.  In  addition,  strict 
application  of  the  statutory 
requirements  could  result  in  the  moving 
of  trains  with  defective  brake  equipment 
against  the  ciurent  of  traffic  during  busy 
commuting  hours.  Irregular  movements 
of  this  type  increase  the  risk  of 
collisions  on  the  railroad.  Furthermore, 
many  of  today's  commuter  train 
operations  often  utilize  six  cars  or  less 
in  trains  and  in  many  instances  operate 
)ust  two-car  trains.  Consequently,  the 
necessity  to  cut  out  the  brakes  on  one 
car  can  easily  result  in  noncompliance 
with  the  85-percent  requirement  for 
hauling  the  car  for  repairs,  thus 
prohibiting  the  train's  movement  and 
resulting  in  the  same  type  of  safety 
problems  noted  above. 

FRA  has  attempted  to  recognize  the 
nattue  of  commuter  and  intercity 
passenger  operations  and  the 
importance  of  addressing  the  safety  of 
passengers,  as  well  as  avoiding 


disruption  of  this  service,  when 
applying  the  requirements  regarding  the 
movement  of  equipment  with  defective 
brakes  on  a  day-to-day  basis.  In 
addition,  the  representatives  of 
conunuter  and  intercity  passenger  train 
operations  participating  in  this 
proceeding  have  requested  that  the 
regulations  be  brought  up  to  date, 
recognizing  that  brakes  will  have  to  be 
cut  out  en  route  from  time  to  time  (e.g., 
because  of  damage  from  debris  placed 
on  the  track  structure  or  because  of 
sticking  brakes)  and  that  contemporary 
braking  systems  and  established 
stopping  distances  provide  a  very 
considerable  margin  of  safety. 
Furthermore,  speed  restrictions  can 
readily  be  used  to  compensate  for  the 
loss  of  brakes  on  a  minority  of  cars.  FRA 
believes  that  affirmatively  recognizing 
appropriate  movement  restrictions 
would  actually  enhance  safety,  since 
compliance  with  the  existing 
restrictions  is  potentially  unsafis. 

Representatives  from  APTA  proposed 
a  method  of  updating  the  current 
requirements  regarding  the  movement  of 
commuter  passenger  equipment  with 
defective  brakes  to  bring  them  more  in 
hue  with  the  realities  of  today's 
operations.  The  Working  Group 
discussed  the  proposal  at  length, 
molting  various  revisions.  Although  the 
Working  Group  did  not  reach  consensus 
on  the  issue,  FRA  believes  that  the 
proposed  requirements  are  within  the 
scope  of  options  discussed  by  the  group. 
FRA  believes  that  the  proposed 
restrictions  are  very  conservative  and 
effectively  ensiu^  a  high  level  of  safety 
in  light  of  the  reliability  of  braking 
systems  currently  used  in  commuter 
and  intercity  passenger  train  operations. 

FRA  recognizes  that  some  of  the 
proposed  restrictions  are  not  in  accord 
with  the  requirement  contained  in  49 
U.S.C.  20303(a)  that  cars  with  defective 
or  insecure  brakes  be  moved  to  the 
"nearest"  location  where  the  necessary 
repairs  can  be  made.  However.  FRA 
does  have  authority  under  49  U.S.C. 
20306,  entitled  "Exemption  for 
technological  improvements,"  to 
establish  the  proposed  restrictions. 
Section  20306  provides: 

jTIhe  Secretary  of  Transportation  may 
exempt  from  the  requirements  of  this  chapter 
railroad  equipment  or  equipment  that  will  be 
operated  on  rails,  when  those  requirements 
preclude  the  development  or  implementation 
of  more  efficient  railroad  transportation 
equipment  or  other  transportation 
innovations  under  existing  law. 

This  provision  was  originally  enacted  as 
a  part  of  the  Rock  Island  Railroad 
Transition  and  Employee  Assistance  Act 
to  authorize  the  use  of  RoadRailer* 
trailers  as  freight  cars.  See  Pub.  Lm  96- 


254  (May  30. 1980).  Although  it  could 
be  argued  that  the  purpose  of  the 
provision  is  too  narrow  to  comprehend 
the  instant  application,  FRA  believes 
that  the  use  of  the  provision  as 
contemplated  in  this  proposal  is 
consistent  with  the  authority  granted 
the  Secretary  of  Transportation  in  49 
U.S.C.  20306.  As  noted  previously,  the 
statutory  requirements  regarding  the 
movement  of  equipment  with  defective 
brake  equipment  were  written  nearly  a 
centiuy  ago  and,  in  FRA's  opinion,  were 
focused  generally  on  the  operation  of 
freight  equipment  and  did  not 
contemplate  the  types  of  commuter  and 
intercity  passenger  train  operations 
cturently  prevalent  throughout  the 
nation.  Since  the  original  enactment  in 
1910  of  the  provisions  now  codified  at 
49  U.S.C.  20303(a).  there  have  been 
substantial  changes  both  in  the  nature  of 
the  operations  of  passenger  trains  as 
well  as  in  the  technology  used  in  those 
operations. 

Contemporary  passenger  equipment 
incorporates  various  types  of  advanced 
braking  systems;  in  some  cases  these 
include  electrical  activation  of  brakes  on 
each  car  (with  pneumatic  application 
through  the  train  line  available  as  a 
backup).  Dynamic  brakes  are  also 
typically  employed  to  limit  thermal 
stresses  on  friction  surfaces  and  to  limit 
the  wear  and  tear  on  the  brake 
equipment.  Furthermore,  the  brake 
valves  and  brake  components  used 
today  are  far  more  reliable  than  was  the 
case  several  decades  ago.  In  addition  to 
these  technological  advances,  the  brake 
equipment  used  in  conunuter  and 
intercity  passenger  train  operations 
incorporate  advanced  technologies  not 
fomul  with  any  regularity  in  freight 
operations.  These  include: 

•  The  use  of  brake  cylinder  pressiue 
indicators  which  provide  a  reliable 
indication  of  the  application  and  release 
of  the  brakes. 

•  The  use  of  disc  brakes  which 
provide  shorter  stopping  distances  and 
decrease  the  risk  of  thermal  damage  to 
wheels. 

•  The  ability  to  effectuate  a  graduated 
release  of  the  brakes  due  to  a  design 
featiue  of  the  brake  equipment  which 
permits  more  flexibility  and  more 
forgiving  train  control. 

•  The  ability  to  cut  out  brakes  on  a 
per-axle  or  per-truck  basis  rather  than  a 
per  car  basis,  thus  permitting  greater  use 
of  those  brakes  that  are  operable. 

•  The  use  of  a  pressure-maintaining 
feature  on  each  car  which  continuously 
maintains  the  air  presstuv  in  the  brake 
system,  thereby  compensating  for  any 
leakage  in  the  trainline  and  preventing 
a  total  loss  of  air  in  the  brake  system. 


•  The  use  of  a  separate  trainline  from 
the  locomotive  main  reservoir  to 
continuously  charge  supply  reservoirs 
indepmdent  of  the  brake  pipe  train  line. 

•  Brake  ratios  that  are  2^/^  times 
greater  than  the  brake  ratios  of  loaded 
freight  cars. 

Although  some  of  the  technologies 
noted  above  have  existed  for  several 
decades,  most  of  the  technologies  were 
not  in  wide  spread  use  until  after  1980. 
Furthermore,  most  of  the  noted 
technological  advances  just  started  to  be 
integrated  into  one  efficient  and  reliable 
braking  system  within  the  last  decade. 
In  addition  to  the  technological 
advances,  commuter  and  intercity 
passenger  train  operations  have 
experienced  considerable  growth  in  the 
last  15  years  necessitating  the  need  to 
provide  more  reliable  and  efficient 
service  to  the  riding  public.  Siiu:e  1980, 
the  number  of  commuter  operations 
providing  rail  service  has  ^most 
doubled  and  the  number  of  daily 
passengers  serviced  by  passenger 
operations  has  more  than  doubled  over 
the  same  time  period.  Fiuthermore, 
commuter  and  intercity  passenger  train 
operations  conduct  more  frequent  single 
car  tests,  COT&S,  and  maintenance  of 
the  braking  systems  than  is  generally  the 
practice  in  the  freight  industry. 
Consequently,  the  technology 
incorporated  into  the  brake  equipment 
used  in  today's  commuter  and  intercity 
passenger  train  operations  has  increased 
the  reliability  of  the  braking  system  and 
permits  the  safe  operation  of  Uie 
eqtiipment  for  extended  distances  even 
though  a  portion  of  the  braking  system 
may  be  inoperative  or  defective. 

In  the  face  of  these  technological 
advances,  FRA  believes  it  is  appropriate 
to  utilize  the  authority  granted  by  49 
U.S.C.  20306  and  exempt  commuter  and 
intercity  passenger  train  operations  from 
the  specific  restriction  contained  in  49 
U.S.C.  20303(a)  requiring  the  movement 
of  equipment  with  defective  or  insecure 
brakes  to  the  nearest  location  where  the 
necessary  repairs  could  be  made  and 
proposes  various  restrictions  on  the 
movement  of  this  type  of  equipment 
which  FRA  believes  are  more  conducive 
to  safe  operations. 

In  utilizing  the  authority  granted 
pursuant  to  49  U.S.C.  20306,  the 
Secretary  is  required  to  make  "findings 
based  on  evidence  developed  at  a 
hearing,"  unless  there  is  "an  agreement 
between  national  railroad  labor 
representatives  and  the  developer  of  the 
new  equipment  or  technology."  FRA  is 
confident  that,  after  notice  and 
opportunity  for  public  comment,  oral 
and  written,  the  record  will  support  a 
finding  that  the  proposed  provisions  are 
"in  the  public  interest  and  consistent 


with  railroad  safety,"  the  basic  test  for 
waiving  safety  requirements  issued 
under  other,  general  provisions  of  the 
code.  See  49  U.S.C.  20103(d).  It  should^ 
be  noted  that  the  exemption  granted  to* 
these  operations  does  not  include  an 
exemption  from  49  U.S.C.  20303(c), 
which  contains  the  liability  provisions 
attendant  with  the  movement 
equipment  with  defective  or  inseciue 
safety  appliances,  including  power 
brakes.  Consequently,  the  liability 
provisions  contained  in  49  U.S.C 
20303(c)  will  be  applicable  to  a  railroad 
when  hauling  equipment  with  defective 
or  insecure  power  brakes  pursuant  to 
the  requirements  proposed  by  FRA  in 
this  notice. 

FRA  also  proposes  to  exempt 
commuter  and  intercity  passenger  train 
operations  from  its  longstanding 
interpretation,  based  on  49  U.S.C 
20302(a)(5)(B)  and  49  CFR  232.1  noted 
above,  prohibiting  the  movement  of  a 
train  if  more  than  15  percent  of  the  cars 
in  the  train  have  defective,  insecure,  or 
inoperative  brakes.  As  discussed 
previously,  such  a  limitation  is  overiy 
burdensome  and  has  the  potential  of 
creating  safety  hazards  due  to  the  short 
length  of  the  trains  commonly  operated 
in  commute  and  intercity  passenger 
service. 

Based  on  the  preceding  discussions, 
FRA  proposes  various  restrictions  on 
the  movement  of  vehicles  with  defective 
brake  equipment  which  allow  commuter 
and  intercity  passenger  train  operations 
to  take  advantage  of  the  efficiencies 
created  due  to  the  advanced  braking 
systems  these  operations  employ  as  well 
as  the  improvements  made  in  brake 
equipment  over  the  years,  while 
ensuring  if  not  enhancing  the  safety  of 
the  traveling  public.  FRA  proposes  to 
permit  trains  to  be  operated  with  up  to 
50  percent  inoperative  brakes  to  the 
next  forward  passenger  station  or 
terminal  based  on  the  percentage  of 
operative  brakes,  which  may  result  in 
movements  past  locations  where  the 
necessary  repaira  could  be  made. 
However,  to  ensure  the  safety  of  these 
trains  with  lower  percentages  of 
operative  brakes,  FRA  also  proposes 
various  speed  restrictions  and  other 
operating  restrictions,  based  on  the 
percentage  of  operative  brakes.  FRA 
believes  that  the  proposed  speed 
restrictions  are  very  conservative  and 
ensure  a  high  level  of  safety.  In  feet,  test 
data  establish  that  with  the  proposed 
speed  restrictions  the  stopping  distances 
of  those  trains  with  lower  percentages  of 
operative  brakes  are  shorter  than  if  the 
trains  were  operating  at  normal  speed 
and  had  100  percent  operative  brakes. 
Consequently,  FRA  believes  that  the 
proposed  approach  to  the  movement  of 
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equipment  with  defective  brakes  not 
only  enhances  the  overall  safety  of  train 
operations  but  benefits  both  the 
railroads,  by  providing  operational 
flexibility,  and  the  traveling  public,  by 
permitting  them  to  get  to  their 
destinations  in  a  more  expedient  and 
safie  fashion.  (The  proposed  restrictions 
on  the  movement  of  equipment  with 
defective  brakes  are  discussed  in  detail 
in  the  section-by-section  analysis 
below.) 

Although  FRA  proposes  to  exempt  all 
commuter  and  passenger  operations 
from  the  specific  statutory  requirement 
contained  in  49  U.S.C.  20303(a).  it 
should  be  noted  that  in  reality  the 
exemption  being  proposed  is  fairly 
limit^.  In  FRA's  view,  many  of  the 
proposed  methods  for  moving  defective 
equipment  are  consistent,  if  not  in 
accordance,  with  the  current  statutory 
requirement.  For  example,  FRA 
proposes  to  permit  a  passenger  train 
with  50-75  percent  operative  brakes  to 
be  moved  at  reduced  speed  to  the  next 
forward  passenger  station.  Although  the 
percentage  of  operative  brakes  is  lower 
than  currently  permitted  by  FRA's 
longstanding  agency  interpretation 
(which  FRA  believes  is  fully 
compensated  for  by  the  proposed  speed 
restrictions),  FRA  believes  that  the 
movement  of  the  defective  equipment  to 
the  next  passenger  station  is  in 
accordance  with  the  statutory 
requirement  as  the  safety  of  the 
passengers  must  be  considered  in 
determining  the  nearest  location  where 
necessary  repairs  can  be  made.  In 
addition,  permitting  passenger  trains  to 
continue  to  the  next  forward  location 
where  the  necessary  repairs  can  be 
performed  is  also  consistent  with  the 
statutory  requirement  as  such 
movement  is  necessary  to  ensure  the 
safety  of  the  traveling  public  by 
protecting  them  from  the  hazards 
incident  to  performing  movements 
against  the  current  of  traffic. 
Furthermore,  the  proposed  movement 
provisions  related  to  long-distance 
intercity  passenger  trains  and  long- 
distance Tier  II  equipment  are 
consistent  with  the  current  statutory 
requirements  as  the  proposal  permits 
the  movement  of  defective  brake 
equipment  on  these  trains  only  to  the 
next  passenger  station  or  the  next  repair 
location,  with  various  speed  restrictions 
depending  on  the  percentage  of 
operative  brakes.  Due  to  the  unique 
technologies  used  on  the  brake  systems 
of  these  operations  and  the  unique 
operating  environments,  the  facilities 
and  personnel  necessary  to  conduct 
proper  repairs  on  this  equipment  are 
somewhat  specialized  and  limited. 


Thus,  FRA  proposes  to  require  the 
operators  of  these  trains  to  designate  the 
locations  where  repairs  will  be  made  to 
the  equipment. 

Some  of  the  members  of  the  Working 
Group,  particularly  those  representing 
labor  organizations,  expressed  concern 
that  any  alteration  of  the  movement  for 
repair  provisions  made  in  the  context  of 
commuter  and  intercity  passenger  train 
operations  may  have  a  spillover  effect 
into  the  freight  industry.  FRA  wishes  to 
make  clear  that  it  has  no  intention,  at 
this  time,  of  exempting  freight 
operations  from  the  requirements 
relating  to  the  movement  of  defective 
equipment  contained  in  49  U.S.C. 
20303.  As  noted  above,  many  of  the 
advanced  brake  system  technologies 
currently  used  in  passenger  service  are 
not  used  in  the  freight  context. 
Furthermore,  even  if  freight  operations 
were  to  make  similar  advances  in  the 
braking  equipment  they  employ,  this 
development  on  the  freight  side  may  not 
create  the  efficiencies  created  in  the 
passenger  train  context  since  the 
operating  environments  of  freight  trains 
and  passenger  trains  differ  significantly. 
Finally,  the  special  safety 
considerations  relative  to  passengers  are 
not  present  in  freight  operations. 

Structural  Standards 

To  help  ensure  the  survivability  of  a 
passenger  train  accident,  FRA  is 
proposing  comprehensive,  minimum 
safety  standards  for  the  structiual  design 
of  rail  passenger  equipment.  Under 
ciurent  regulations,  MU  locomotives 
must  comply  with  minimiun  structural 
design  requirements,  see  49  CFR 
229.141;  however,  no  comparable  set  of 
Federal  structural  design  requirements 
apply  to  other  forms  of  passenger 
equipment.  Moreover.  FRA  believes  that 
existing  structural  design  requirements 
for  MU  locomotives  should  be  revised, 
particularly  those  concerning  MU 
locomotives  operating  in  trains  having  a 
total  empty  weight  of  less  than  600,000 
pounds,  see  §  229.141(b),  because  train 
operation  has  significantly  changed 
since  these  requirements  were  first 
promulgated. 

The  requirements  contained  in  the 
proposed  rule  for  the  structural  design 
of  Tier  I  and  Tier  n  equipment  are 
specified  below  in  the  section-by- 
section  analysis.  These  requirements 
uiclude  safety  standards  for  the 
following: 

•  Anti-climbers — to  prevent  vehicles 
in  a  passenger  train  from  overriding  or 
telescoping  into  one  another; 

•  Collision  posts — to  protect  against 
the  crushing  of  a  passenger  vehicle's 
occupied  areas  in  the  event  of  a 
collision  or  derailment; 


•  Comer  posts — to  protect  {>assenger 
vehicles  in  comer-to-comer  collisions 
and  impacts  with  objects  intruding 
upon  the  clearance  envelope; 

•  Rollover  strength — to  prevent 
significant  deformation  of  the  normally 
occupied  spaces  of  a  vehicle  in  the 
event  it  rolls  onto  its  side  or  roof; 

•  Side  impact  strength — to  resist 
penetration  of  a  passenger  vehicle's  side 
stmctiue  frt)m  a  side  collision  with  an 
object  such  as  a  highway  vehicle  or  a 
freight  car;  and 

•  Truck  to  car  body  attachment — to 
prevent  separation  of  trucks  frtim  car 
bodies  during  collisions  or  derailments. 

Comer  Posts 

Requirements  concerning  comer  posts 
on  rail  passenger  equipment  have  been 
the  subject  of  an  NTSB  safety 
recommendation.  Following  the  January 
18, 1993.  NICTD  comer-to-comer  train 
collision  in  Gary.  Indiana,  the  NTSB 
expressed  concern  about  the  adequacy 
of  the  comer  post  structure  in  self- 
propelled  passenger  cars  (MU 
locomotives)  that  allows  significant 
inward  car  body  intrusion  and 
subsequent  serious  injuries  and 
fatalities  in  a  comer-to-comer  collision. 
The  NTSB  noted  that,  while  MU 
locomotives  must  comply  with  Federal 
structural  design  requirements  which 
include  providing  for  the  protection  of 
vulnerable  areas  of  the  car  body  in  a 
head-on  collision.  Federal  regulations 
do  not  address  stmctural  requirements 
for  comer  posts  which  protect  the  car 
body  in  a  comer-to-comer  collision. 
Based  on  its  investigation,  the  NTSB 
recommended  that  FRA: 

In  cooperation  with  the  Federal  Transit 
Administration  and  the  American  Public 
Transit  Association,  study  the  feasibility  of 
providing  car  body  comer  post  structures  on 
ail  self-propelled  passenger  cars  and  control 
cab  locomotives  to  afford  occupant 
protection  during  comer  collisions.  If 
feasible,  amend  the  locomotive  safety 
standards  accordingly.  (Class  Q,  Priority 
Action)  (R-93-24) 

The  Working  Group  has 
recommended  that  minimum  comer 
post  structiuBl  design  requirements  be 
proposed  for  both  locomotives  and  rail 
cars  designed  to  carry  passengers, 
regardless  whether  the  rail  cars  are  self- 
propelled  or  have  control 
compartments.  FRA  is  proposing  such  a 
requirement  in  this  rule  and  thereby 
extending  the  scope  of  the  NTSB's 
safety  recommendation,  which  is 
expressly  limited  to  self-propelled  rail 
cars.  This  action  recognizes  passenger 
exposure  in  accidents  such  as  the  one  in 
Lugoff,  South  Carolina,  on  July  31, 1991. 
There,  eight  passengers  were  killed 
following  incursion  of  a  freight  car  into 
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thS  side  of  two  Amtrak  coaches 
beginning  at  the  comer  of  each  car. 

For  cab  cars,  material  improvements 
in  actual  end  structure  design  with 
respect  to  comer  posts  must  await 
completion  of  further  research.  Research 
completed  to  date  indicates  that 
improvements  in  strength  alone  will  not 
prevent  casualties  in  accidents  at  higher 
closing  speeds  such  as  those  in  the 
Silver  Spring.  Maryland,  and  Secaucus. 
New  Jersey,  accidents. 

Fuel  Tank  Standards 

Locomotive  fuel  tanks  are  viilnoable 
to  damage  frtim  collisions,  derailments, 
and  debris  on  the  roadbed  due  to  their 
location  on  the  underfi-ame  and  between 
the  trucks  of  locomotives.  Damage  to  the 
tank  frequently  results  in  spilled  fuel, 
creating  the  saJFety  problem  of  an 
increased  risk  of  fire  and  the 
environmental  problem  of  cleanup  and 
restoration  of  the  spill  site.  Although  49 
CFR  229.71  does  require  a  minimum 
clearance  of  2.5  inches  between  the  top 
of  the  rail  and  the  low.est  point  on  a  part 
or  appliance  of  a  locomotive,  which 
includes  fuel  tanks.  FRA  regulations  do 
not  address  the  safety  of  fuel  tanks  in 
pariicular. 

In  1992,  the  NTSB  issued  a  report 
identifying  concerns  regarding  safety 
problems  caused  by  diesel  fuel  spills 
frtim  ruptured  or  punctured  locomotive 
fuel  tanks.  Entitled  "Locomotive  Fuel 
Tank  Integrity  Safety  Study."  the  NTSB 
report  cited  in  particular  a  collision 
involving  an  Amtrak  train  and  an  MBTA 
commuter  train  on  December  12. 1990. 
as  both  trains  were  entering  a  station  in 
Boston.  Massachusetts.  (NTSB  Safety 
Study-92/04.)  Fuel  spilled  from  a  tank 
which  had  separated  from  an  Amtrak 
locomotive  during  the  collision.  The 
fiiel  ignited.  Smuke  and  fumes  frtim  the 
buming  diesel  fuel  filled  the  tunnel, 
increasing  the  hazard  level  in  the  post- 
crash  phase  of  the  accident,  and 
hindering  emergency  response  activity. 
As  a  result  of  the  safety  study,  the  NTSB 
made  several  safety  recommendations  to 
FRA,  including  in  particular  that  FRA: 

Conduct,  in  conjunction  with  the 
Association  of  American  Railroads,  General 
Electric,  and  the  Electro-Motive  Division  of 
General  Motors,  research  to  determine  if  the 
locomotive  fuel  tank  can  be  improved  to 
withstand  forces  encountered  in  the  more 
severe  locomotive  derailment  accidents  or  if 
fuel  containment  can  be  improved  to  reduce 
the  rate  of  fuel  leakage  and  fuel  ignition. 
Consideration  should  be  given  to  crash  or 
simulated  testing  and  evaluation  of  recent 
and  proposed  design  modifications  to  the 
locomotive  fuel  tank,  including  increasing 
the  structural  strength  of  end  and  side  wdl 
plates,  raising  the  tank  higher  above  the  rail, 
and  using  internal  tank  bladders  and  foam 
inserts.  (Class  n.  Priority  Action)  (R-g2-10) 


Establish,  if  warranted,  minimum 
performance  standards  for  locomotive  hiel 
tanks  based  on  the  research  called  for  in 
recommendation  R-92-10.  (Class  in,  Longer 
Temi  Action)  (R-92-11) 

The  NTSB  reiterated  Safety 
Recommendation  R-92-10  in  a  letter  to 
FRA  dated  August  28, 1997,  conveying 
the  NTSB's  final  safety 
recommendations  arising  from  the 
Febmary  16, 1996.  collision  between  a 
MARC  commuter  train  and  an  Amtrak 
passenger  train.  During  the  collision,  the 
fuel  tank  on  the  lead  Amtrak  locomotive 
raptured  catastrophically.  The  fuel 
sprayed  into  the  exposed  interior  of  the 
MARC  cab  control  car  and  ignited. 
engulfing  the  car.  (Letter  at  12.) 

As  explained  in  FRA's  report  to 
Congress  on  locomotive 
crashworthiness  and  working 
conditions,  FRA  believes  that  fuel  tank 
design  has  a  direct  impact  on  safety. 
Minimum  performance  standards  for 
locomotive  fuel  tanks  should  be 
included  in  Federal  safety  regulations. 
Accordingly.  FRA  is  proposing  that 
AAR  Recommended  Practice  RP-506  be 
incorporated  into  §  238.223  of  the 
proposed  rule  for  external  fuel  tanks  on 
Tier  I  passenger  locomotives.  FRA 
believes  that  RP-506  represents  a  good 
interim  safety  standard  for  Tier  I 
passenger  locomotives.  Further,  FRA  is 
proposing  more  demanding  fuel  tank 
safety  standards  for  Tier  II  passenger 
equipment  in  §  238.423  of  the  proposed 
rule.  Additionally,  it  is  anticipated  that 
RSAC  will  address  the  safety  of 
locomotive  fuel  tanks  used  on  freight 
equipment,  thereby  furthering  the  safety 
of  rail  passenger  trains  which  operate 
commingled  with  freight  trains. 

FRA  invites  comments  whether  the 
proposed  rule  should  also  require  that 
locomotive  fuel  tanks  be 
compartmentalized.  The  Working  Group 
specifically  discussed  requiring  whether 
the  interior  of  fuel  tanks  be  divided  into 
a  minimum  of  four  separate 
compartments  so  that  a  penetration  in 
the  exterior  skin  of  any  one 
compartment  results  in  loss  of  fuel  only 
from  that  compartment.  The  Working 
Group  recQmmended  that  such  a 
requirement  be  addressed  in  the  second 
phase  of  the  rulemaking,  to  allow  for 
additional  research  to  remedy  fuel 
feeding  dismptions  that  may  result  from 
the  compartmentalization  of  fuel  tanks. 
Commenters  are  therefore  requested  to 
provide  the  results  of  specific  research 
and  operating  experience  showing  how 
compartmentalization  can  be  practically 
accomplished.  Conunenters  are  also 
asked  to  explain  why  the  issue  of  ' 
compartmentalization  should  or  should 
not  be  addressed  in  the  final  rule  of  this 
first  phase  of  the  rulemaking. 


Rim-Stamped  Straight-Plate  Wheels 

On  January  13, 1994,  a  Ringling  Bros, 
and  Bamum  &  Bailey  Circus  (Ringling 
Bros.)  train  operating  on  CSXT  tragkage 
derailed  while  passing  through 
Lakeland.  Florida.  Two  circus 
employees  were  killed,  and  15  received 
minor  injuries.  The  NTSB  determined 
that  the  probable  cause  of  the  accident 
was  the  fatigue  failure  of  a  thermally 
damaged  straight-plate  wheel  due  to 
fadgue  cracking  that  initiated  at  a  stress 
raiser  associated  with  a  stamped 
character  on  the  wheel  rim.  (NTSB/ 
RAR-95/01.) 

Noting  that  tread  braking  is  a 
significant  source  of  wheel  overheating 
and  thermal  damage;  straight- plate 
wheeb  are  vulnerable  to  thermal 
damage;  and  rim  stamping  provides  a 
stress  concentration  for  crack  initiation, 
the  NTSB  recommends  as  a  result  of  its 
investigation  that  FRA  "(pjrohibit  the 
replacement  of  wheels  on  any  tread- 
braked  passenger  railroad  car  with  rim- 
stamped  strai^t-plate  wheels."  (Class 
n.  Priority  Action)  (R-95-1). 

FRA  agrees  that  rim  stamping  of 
straight-plate  wheels  can  lead  to  wheel 
failure  when  subjected  to  heat  from 
tread  braking.  Rim-stamping  was 
banned  by  the  AAR  in  1978,  and  FRA 
does  not  believe  that  rim-stamped 
straight-plate  wheels  are  in  use  on 
Amtrak  or  the  nation's  commuter 
raifroads.  Nevertheless,  in  the  event 
such  wheels  are  in  fact  in  use,  FRA 
proposes  to  prohibit  the  use  of  rim- 
stamped  straight-plate  wheels  on  all 
equipment,  whether  tread-braked  or  not, 
used  in  intercity  passenger  or  commuter 
service  as  of  January  1,  1998.  In  a  letter 
to  the  NTSB  dated  February  21,  1995. 
Ringling  Bros,  itself  armounced  that  it 
has  removed  all  rim-stamped  straight- 
plate  wheels  on  tread-braked  passenger 
cars  from  its  circus  trains.  (Appendix  D. 
NTSB/RAR-95/01.) 

At  this  time.  FRA  is  not  proposing  to 
prohibit  the  use  of  rim-stamped  straight- 
plate  wheels  on  private  passenger  cars 
hauled  in  intercity  passenger  or 
commuter  trains.  Private  passenger  cars 
are' generally  not  highly  utilized  in 
comparison  to  intercity  passenger  or 
commuter  equipment.  According  to  a 
comment  received  from  the  AAPRCO. 
the  average  private  car.  qualified  to 
operate  on  Amtrak,  probably  operates 
less  than  4,000  miles  per  year,  and  a  few 
may  exceed  50,000  miles  per  year. 
Further,  in  a  letter  to  the  NTSB  dated 
December  2. 1994,  Amtrak  stated  that  it 
only  operates  private  cars  that  are 
registered  with  Amtrak  and  are  subject 
to  a  regular  inspection  by  Amtrak- 
approved  inspectors.  Amtrak  observed 
that  it  "has  not  experienced  any 
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problems  on  the  private  cars  that 
operate  on  Amtrak  trains  with  wheels 
that  are  rim-stamped."  (Appendix  E, 
NTSB/RAR-95/01.) 

However,  FRA  is  requiring  that  rim- 
stamped  straight-plate  wheels  not  be 
used  as  a  replacement  wheelset  on  a 
private  car.  As  part  of  this  rulemaking, 
FRA  may  further  address  the  use  of  rim- 
stamped  straight-plate  wheels  on  private 
cars  haided  in  intercity  passenger  or 
commuter  trains. 

FiraSaiBty 

In  1984,  FRA  published  guidelines 
recommending  testing  methods  and 
performance  criteria  for  the 
flammability,  smoke  emission,  and  fire 
endurance  characteristics  for  categories 
and  functions  of  materials  to  be  used  in 
the  construction  of  new  or  rebuilt  rail 
passenger  equipment.  See  49  FR  33076, 
Aug.  20,  1984;  49  FR  44582,  Nov.  7, 
1984.  The  guidelines  mirrored  fire 
safety  guidelines  developed  by  the 
Urban  Mass  Transit  Adininistration 
(UMTA)  of  DOT  (now  the  Federal 
Transit  Administration). 

The  intent  of  the  guidelines  is  to 
prevent  fire  ignition  and  to  maximize 
the  time  available  for  passenger 
evacuation  if  fire  does  occur.  FRA  later 
reissued  the  guidelines  in  1989  to 
update  the  recommended  testing 
methods.  See  54  FR  1837,  Jan.  17, 1989. 
Testing  methods  cited  in  the  currant 
FRA  guidelines  include  those  of  the 
American  Society  of  Testing  and 
Materials  (ASTM)  and  the  Federal 
Aviation  Administration  (FAA).  In 
particular,  the  ASTM  and  FAA  testing 
methods  provide  a  useful  screening 
device  to  identify  materials  that  are 
especially  hazardous. 

FRA  sought  conunents  in  the  ANPRM 
on  the  need  for  more  thorough 
guidelines  or  Federal  regulations 
concerning  fire  safety  (61  FR  30696). 
FRA  noted  that  fire  resistance, 
detection,  and  suppression  technologies 
have  all  advanced  since  the  guidelines 
were  first  published.  In  addition,  FRA 
explained  that  a  trend  toward  a  systems 
approach  to  fire  safety  is  evident  in 
most  countries  with  modem  rail 
systems.  In  response,  the  National  Fire 
Protection  Association  (NFPA) 
conunented  that  perhaps  more  thorough 
guidelines  are  needed,  or  at  least  should 
be  evaluated.  A  private  citizen  also 
responded  that,  at  a  minimum, 
guidelines  which  are  more  in  depth  and 
"well  thought  out" — based  on  current 
system  safety  procedures  and  available 
fire  safety  engineering  techniques — are 
needed  to  address  the  fire  safety 
concerns  FRA  raised  in  the  ANPRM. 
The  commenter  noted  in  particular  that 
Federal  maintenance  standards  related 


to  fire  safety  are  necessary  to  ensure  that 
materials  carefully  qualified  for  use  in 
rail  passenger  vehicles  because  of  their 
fire  safety  characteristics  are  not 
replaced  with  either  substandard 
materials  or  materials  whose  origin  and 
fireperformance  cannot  be  determined. 

The  proposed  rule  addresses  fire 
safety  by  making  FRA's  fire  safety 
guidelines  mandatory  for  the 
construction  of  new  passenger 
equipment  as  well  as  the  refurbishing  of 
existing  equipment.  In  addition,  the 
proposed  rule  would  require  that  fire 
safety  be  furthered  through  a  fire 
protection  plan  and  program  carried  out 
by  each  operating  railroad.  This  effort 
would  include  conducting  a  fire  safety 
analysis  of  existing  passenger 
equipment  and  taking  appropriate 
action  to  reduce  the  risk  of  personal 
injiiries.  In  the  second  phase  of  this 
rulemaking,  FRA  anticipates  improving 
upon  the  safety  standards  contained  in 
the  existing  fire  safety  guidelines 
through  ongoing  research. 

Currently,  the  National  Institute  of 
Standards  and  Technology  (NIST)  is 
conducting  research  under  the  direction 
of  FRA  and  the  Volpe  Center  involving 
the  fire  safety  of  rail  passenger  vehicles. 
The  NIST  project,  scheduled  for 
completion  in  1998,  will  investigate  the 
use  of  alternative  fire  testing  methods 
and  computer  hazard  assessment 
models  to  identify  and  evaluate 
approaches  to  passenger  train  fire  safety. 
The  evaluation  will  examine  the  effects 
and  tradeoffs  of  passenger  car  and 
system  design  (including  materials),  fire 
detection  and  suppression  systems,  and 
passenger  egress  time.  A  peer  review 
committee  has  been  established  to 
provide  project  guidance  and  review 
interim  results  and  reports.  The 
committee  includes  representatives 
from  FRA,  the  Volpe  Center,  the  NFPA, 
builders  of  rail  passenger  vehicles, 
producers  of  materials,  Amtrak  and 
commuter  railroads,  and  testing 
laboratories. 

In  the  first  phase  of  the  NIST  project, 
selected  materials  which  satisfy  the 
testing  methods  referenced  in  FRA's  fire 
safety  guidelines  will  be  evaluated  using 
a  different  testing  instrument,  the  ASTM 
1354  Cone  Calorimeter.  The  Cone 
Calorimeter  provides  a  measurement  of 
heat  release  rate  (the  amount  of  energy 
that  a  material  produces  while  burning), 
specimen  mass  loss,  smoke  production, 
and  combustion  gases.  For  a  given 
confined  space  such  as  a  rail  car 
interior,  thJe  air  temperature  and  risk  of 
harm  to  passengers  are  increased  as  the 
heat  release  rate  increases.  As  a  result, 
even  if  passengers  do  not  come  in  direct 
contact  with  a  fire,  they  may  likely  be 
injured  from  the  high  temperatures. 


high  heat  fiuxes,  and  large  amoimts  of 
toxic  gases  emitted  by  materials 
involved  in  the  fire. 

The  NIST  testing  will  help  develop 
performance  criteria  for  materials  using 
the  Cone  Calorimeter  in  a  context 
similar  to  that  provided  in  the  FRA  fire 
safety  guidelines.  In  addition,  unlike 
data  derived  bom  the  testing  methods 
referenced  in  the  current  FRA 
guidelines,  heat  release  rate  and  other 
measurements  obtained  from  the  Cone 
Calorimeter  can  be  used  in  a  fire 
modeling  methodology  to  evaluate  the 
contribution  of  materials  to  the  overall 
fire  safety  of  a  passenger  train.  Data 
gathered  from  the  NIST  testing  will  be 
used  in  the  second  phase  of  the  project 
to  perform  a  fire  hazaid  analysis  of 
selected  passenger  train  fire  scenarios. 
The  analysis  will  employ  computer 
modeling  to  assess  the  impact  on 
passenger  train  fire  safety  for  a  range  of 
construction  materials  and  system 
design.  In  the  final  phase  of  the  project, 
selected  real-scale  proof  testing  of 
assemblies  representing  rail  passenger 
equipment  will  be  performed  to  verify 
the  bench-scale  (small-scale)  criteria 
and  hazard  analysis  studies  in  actual 
end  use  configurations.  This  research 
effort  thus  follows  upon  FRA-sponsored 
studies  by  the  National  Bureau  of 
Standards  in  1984  and  the  NIST  in  1993 
which  noted  among  their  findings  that 
the  performance  of  individual 
compdbents  of  a  rail  passenger  car  in  a 
real-world  fire  environment  may  be 
different  from  that  experienced  in 
bench-scale  tests  due  to  vehicle 
geometry  and  materials  interaction.' 

The  r>/FPA  publishes  a  standard 
(NFPA  130)  covering  fire  protection 
requirements  for  fixed  guideway  transit 
systems  and  for  life  safety  from  fire  in 
transit  stations,  trainways,  vehicles,  and 
outdoor  maintenance  and  storage  areas. 
(A  copy  of  the  1995  edition  of  this 
standard  has  been  placed  in  the  public 
docket  for  this  rulemaking.)  However, 
this  standard  does  not  apply  to 
passenger  railroad  systems  including 
those  that  provide  commuter  service 
(NFPA  130  1-1.2).  An  APTA 
representative  on  the  Working  Croup 
who  is  also  an  NFPA  member  has 
initiated  an  NFPA-sponsored  task  force 
to  revise  the  scope  of  NFPA  130  to  cover 
all  passenger  rail  transportation 
systems,  including  intercity  and 


'  "Fire  Tests  of  Amtrak  Passenger  Rail  Vehicle 
Interiors."  (NBS  Technical  Note  1193.  May  1964); 
"Fire  Safety  of  Passenger  Trains:  A  Review  of  U.S. 
and  Foreign  Approaches."  (DOT/FRA/ORD-93/23- 
DOT-VNTSC-FRA-93-26.  December,  1993).  The 
1993  report  is  available  (o  the  public  through  the 
National  Technical  Information  Service, 
Springfield.  VA  22161.  A  copy  of  both  reports  have 
been  placed  in  the  public  docket  for  this 
rula 
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commuter  rail,  and  revise  other 
provisions  as  necessary.  (Copies  of  the 
correspondence  concerning  the 
establishment  of  this  task  force  have 
also  been  placed  in  the  public  docket.) 
FRA  and  the  Working  Group  will 
evaluate  the  results  of  this  effort  for 
application  to  this  rulemaking. 

Safety  Glazing  Standards 

Existing  regulations  foimd  in  49  CFR 
part  223  provide  minimum 
requirements  for  glazing  materials  in 
order  to  protect  railroad  passengers  and 
employees  from  injury  as  a  result  of 
objects  striking  the  windows  of 
locomotives,  cabooses,  and  passengw 
cars.  Noting  some  possible  concerns 
with  these  requirements,  FRA  sought 
comment  on  whether  these  standards 
should  be  revised  and  requested 
information  on  any  glazing-related 
injuries  to  passenger  train  occupants  (61 
FR  30696). 

The  Sierracin/Sylmar  Corporation 
(Sierracin)  commented  that  rail  glazing 
meeting  much  higher  impact  and 
ballistic  requirements  is  currently 
available,  economically  viable,  and  in 
fact  in  use  by  a  few  rail  agencies  (mass 
transit  and  commuter  rail)  here  in  the 
United  States.  Among  its  observations 
in  particular,  Sierracin  noted  that  the 
strength  of  the  glazing  frame  could  quite 
easily  be  tested.  Further,  it  explained 
that  from  its  experience  as  a  glazing 
manufecturer  it  is  aware  of  very  few 
ballistic  attacks  on  trains,  and  such 
-attacks  have  been  limited  to  the  side 
windows  of  locomotives  or  coach  cars 
or  both — not  to  end-feeing  windows.  In 
addition,  Sierracin  pointmi  out  that 
since  the  impact  energy  of  an  object  is 
a  function  of  velocity,  an  object's 
destructive  capability  increases  as  the 
speed  of  the  sorfece  it  impacts 
increases. 

FRA  believes  that  existing  safety 
glazing  requirements  have  largely 
proven  effective  in  passenger  service  at 
speeds  up  to  125  mph.  In  feet,  FRA  is 
concerned  that  less  stringent 
requirements  would  create  vulnerability 
to  objects  thrown  at  trains  as  well  as  the 
risk  of  ejection  of  passengera  during 
train  derailments.  Because  the  safety 
glazing  standards  do  not  address  the 
performance  of  the  frame  which 
attaches  the  glazing  to  the  car  body, 
FRA  is  proposing  frame  performance 
requirements  for  all  passenger 
equipment.  Moreover,  FRA  believes  that 
more  stringent  glaring  requirements  are 
necessary  or  passenger  equipment 
operating  at  speeds  greater  than  125 
mph  because  of  the  increased 
destructive  potential  of  an  object 
impacting  equipment  operating  at  such 
speeds.  Additionally,  improved  marking 


and  periodic  inspection  of  emergency 
windows  are  being  addressed  in  FRA's 
emergency  preparedness  ndemaldng. 

Train  Interior  Safety  Features 

A  review  of  the  accident/incident 
data,  related  to  fatalities  and  injuries  on 
passenger  trains  for  the  period  of  1972 
to  1973,  indicates  that  collapse  of  the 
equipment  structure  and  the  loss  of 
sufficient  space  for  the  passengers  to 
ride  out  the  collision  is  the  principal 
cause  of  fetality  in  train  accidents, 
resultiqg  in  approximately  63  percent  of 
the  fatalities  and  27  percent  of  the 
serious  injuries.  Fire  and  post-collision 
conditions  result  in  30  percent  of  the 
fatalities  and  16  percent  of  the  serious 
injuries.  Thus,  collapse  of  the 
equipment  structure,  fire,  and  post- 
collision  conditions  accoimt  for  93 
percent  of  the  fetalities  and  43  percent 
of  the  serious  injuries.  To  address  these 
major  causes  of  fatalities  and  injuries, 
FRA  is  proposing  comprehensive 
requirements  related  to  structural 
design,  fire  protection,  and  emergency 
exits.  As  discussed  above,  FRA  believes 
these  proposed  requirements  will  aid  in 
reducing  the  number  of  fetalities  and 
injuries  by  minimizing  the  collapse  of 
equipment,  reducing  the  likelihood  of 
fire,  and  ensuring  accessible  and 
operable  emergency  exits. 

Prior  research  also  indicates, 
however,  that  passengers  striking 
interior  objects  in  trains,  principally, 
during  collisions  and  derailments, 
accounts  for  57  percent  of  the  serious 
injiuies  and  7  p)en:ent  of  the  fetalities 
occurring  on  passenger  trains.  ^ 
Therefore,  as  an  initial  measure  to 
reduce  these  numbers,  FRA  proposals 
include  requiring  that: 

•  Passenger  seats  and  other  interior 
fittings  be  securely  attached  to  the  car 
body: 

•  Interi(»  fittings  in  a  passenger  car 
be  recessed  or  flush-mounted; 

•  Overhead  storage  racks  provide 
restraint  for  stowed  articles;  and 

•  Sharp  edges  be  padded  or  otherwise 
avoided. 

Overall,  FRA's  proposed  requirements 
rely  on  "compartmentalization"  or 
"passive  restraints"  (i.e.,  requiringjia 
action  to  be  taken  on  the  part  of  die 
occupant)  as  a  passeng«'  protection, 
strategy.  The  proposed  requirements  are 
based  on  the  current  available  research, 
discussed  in  detail  below,  which 
indicates  that  during  a  collision  the 
interior  enviroiunent  of  a  passenger 
coach  is  substantially  less  hostile  than 
the  interiors  of  automobiles  and  aircraft. 


>  Rail  Safsty/Bquipment  Craahworthiness."  M.J. 
Reiley,  R.H.  lines,  h  A.E.  Tanner.  (FRA/ORD-77/73. 
Vol.  I.  July  1978)." 


In  feet,  current  research  indicates  that 
the  interior  of  a  typictd  intercity 
passenger  coach  without  active 
restraints  provides  a  level  of  protection 
to  the  occupants  that  is  at  least  as  high 
as  that  provided  to  automobile  and 
transport  aircraft  passengers  with  active 
restraints. 

Some  research  indicates  that  there 
may  be  a  potential  for  even  a  greater 
level  of  passenger  protection  if  lap  belts 
and  shoulder  harnesses  are  utilized  on 
passenger  trains.  In  fact,  FRA  is 
proposing  that  lap  belts  and  shoulder 
harnesses  be  required  in  the  cab  of  a 
Tier  U  train,  as  recommended  by  the 
Tier  n  Equipment  Subgroup.  Due  to  the 
high  strength  of  the  cab  and  its  forward 
location  near  the  expected  point  of 
impact  in  many  di^rent  collision 
scenarios,  decelerations  experienced  by 
crewmembera  in  the  cab  of  Tier  n  trains 
may  be  high.  Accordingly,  members  of 
the  subgroup  believed  that  restraints  for 
the  crewmembers  could  provide  a 
significant  benefit  FRA  requests 
informadon  and  comment  from 
interested  parties  as  to  whether  there  is 
any  existing  research  or  experience 
which  would  justify  proposing  active 
seat  restraints  in  the  currant  stage  of  this 
rulemaking.  However,  FRA  believes 
more  research  is  necessary  in  this  area 
in  order  to  determine  the  feasibility  and 
effectiveness  of  such  active  restraints  as 
well  as  the  impact  on  seat  design  and 
strength.  Although  FRA  ctirrently 
proposes  a  passenger  protection  strategy 
based  on  compartmentalization,  FRA 
will  be  undertaking  an  aggressive 
research  and  testing  program  to 
determine  the  feasibility  and 
effiectiveness  of  active  restraints  such  as 
lap  belts  and  shoulder  harnesses.  If  this 
research  indicates  that  these  types  of 
active  restraints  are  a  viable  and  feasible 
means  of  providing  additional 
protection  to  the  riding  public,  then 
FRA  will  propose  the  use  of  such 
restraints  in  die  second  NPRM  on 
passenger  equipment  scheduled  for 
development  in  1998. 

Discussion 

The  principal  means  of  protecting 
occupants  during  accidents  include 
"friendly"  ("delethalized")  interior 
arrangements  and  occupant  restraints, 
such  as  lap  belts,  shoulder  harnesses 
and  airbags.  Occupant  protection 
devices  which  require  some  action  on 
the  part  of  the  occupant,  such  as 
buckling  a  seatbelt,  are  termed  "active 
devices,"  while  protection  devices 
which  require  no  action,  such  as 
automobile  door-mounted  shoidder 
harnesses  and  airbags,  are  termed 
"passive  devices."  Both  active  and 
passive  occupant  protection  strategies 
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act  to  limit  the  decelerations  and  to 
distribute  the  loads  imparted  to 
occupants  during  an  accident.  Typical 
passenger  protection  strategies  in 
automobiles  include  airbags,  lap  belts 
and  shoulder  harnesses,  and  friendly 
lower  dashboard  designs  which  limit 
thigh  loads  imparted  during  a  collision. 
Typical  passenger  protection  strategies 
in  transport  category  aircraft,  intended 
to  protect  passengers  during  accidents 
occurring  during  takeoff  or  landing, 
include  seatbelts  and  friendly  design  of 
the  seatback  or  bulkhead  ahead  of  the 


occupant  which  limit  the  decelerations 
of  the  occupant's  head. 

The  passenger  protection  devices 
incorporated  into  a  vehicle  must  allow 
occupants  to  survive  the  deceleration  of 
the  volume  within  which  they  are 
contained.  The  decelerations  of  the 
occupant  volume  of  an  automobile  in  a 
collision  can  reach  a  peak  of 
approximately  30  g's,  while  the 
decelerations  of  transport-category 
aircraft  during  a  landing  accident  can 
reach  18  g's.  In  order  to  assure  a  high 
likelihood  of  survival  for  such  high 
decelerations,  the  use  of  occupant 
restraints  are  required  in  automobiles 


and  transport  aircraft.  The  peak 
deceleration  of  passenger  rail  coach 
equipment  is  8  g's  for  a  head  on 
collision.  Figure  1  shows  the  time 
histories  of  the  occupant  volume 
decelerations  for  a  Ford  Taurus 
colliding  into  a  rigid  barrier  at  35  mph,^ 
a  transport  category  aircraft  during  a 
landing  accident, '  and  a  rail  passenger 
coach  during  a  train-to-train  collision  at 
70  mph.  *  During  a  collision,  the  interior 
of  a  passenger  train  is  inherently  a  less 
hostile  environment  than  those  of  an 
automobile  or  aircraft,  owing  to  the 
relatively  low  deceleration  of  the 
occupant  volume. 
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Figure  1. 

Typical  Automobile,  Transport  Aircraft,  and  Passenger  Rail  Car  Decelerations 

During  a  Collision 
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*New  Car  Assessment  Program  Test  #2312.  DOT/ 
NHTSA.  1996.  A  copy  of  this  test  has  been  placed 
in  the  public  docket  for  this  rulemaking. 

*The  Effect  of  Aircraft  Size  on  Cabin  Floor 
Dynamic  Pulses."  G.  Wittlin.  L.  Neri.  (DOT/FAA/ 
CT-88/15,  March  1990J.  The  report  is  available  to 


the  public  through  the  National  Technical 
Information  Service,  Springfield,  VA  22161.  A  copy 
of  the  report  has  also  been  placed  in  the  public 
docket  for  this  rulemaking. 

*  "Crashworthiness  of  Passenger  Trains."  (DOT- 
VNTSC-FRA-96-5.  September  1996).  The  report 


has  not  yet  been  published,  but  a  copy  of  the  report 
has  been  placed  in  the  public  docket  for  this 
rulemaking,   . 
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Simulation  studies  of  occupant 
impacts  with  interiors  have  been 
conducted  in  support  of  this  rulemaking 
effort,  and  have  been  placed  in  the 
public  docket  for  this  rulemaking.' 
Simulation  results  include  detailed 
time-histories  of  occupant  motions  and 
the  forces  imparted  to  occupants  during 
a  collision.  These  motions  and  forces 
have  been  evaluated  for  the  potential  for 
fatality  using  the  criteria  employed  by 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  and  the  FAA 
in  their  regulatory  requirements  for 
passenger  protection  in  automobiles  and 
transport-category  aircraft  respectively. 
The  principal  criteria  employed  by 
NHTSA  and  the  FAA  are  die  Head 


Injury  Criteria  (HIC),  which  relate  the 
deceleration  of  the  occupant's  head  to 
the  potential  for  fatality,  and  the  Chest 
Deceleration,  which  relates  the 
deceleration  of  the  occupant's  chest 
(heart)  with  the  potential  for  fatality. 
The  maximum  limit  prescribed  by 
NHSTA  and  the  FAA  for  the  HIC  is 
1000,  and  60  g's  for  Chest  Deceleration. 

Passenger  rail  equipment  Interior 
configurations  studied  include  rows  of 
forward-facing  seats  without  passenger 
restraints,  with  seat  belts,  and  with 
seatbelts  and  shoidder  harnesses.  The 
seat  design  employed  in  these  studies  is 
a  t3rpical  intercity  passenger  coach  seat, 
for  which  the  floor  attaclmient  is 
sufficient  not  to  fail  during  the 
simulated  collision.  (The  occupant 


protection  strategy  in  which  occupant 
motion  during  the  collision  is  restricted 
by  fixed  equipment  such  as  seats  and 
bulkheads  is  termed 
"compartmentalization.")  Table  1 
summarizes  the  results  for  passengers 
seated  in  the  first  coach  of  a  locomotive- 
led  consist,  initially  traveling  at  70  mph, 
which  collides  head-on  with  a 
stationary  locomotive-led  consist  These 
data  indicate  that  without  restraints,  the 
interior  of  a  tjrpical  intercity  passenger 
coach  provides  a  level  of  protection  to 
the  occupants  at  least  .as  high  as  that 
provided  to  automobile  and  transport 
aircraft  passengers  with  restraints,  while 
lap  and  shoulder  belts  provide  the 
highest  level  of  protection. 


Table  l.— Selected  Results,  Interior  S»MULATiohi  Studies 


No  restraint 

(oompartmenta- 

lization) 

Lap  belt 

L^  and  shmMer 
beNs 

NHTSA  and  FAA 
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* 
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Max.  permitted 

HIC 
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vakiea 

HIC 
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Chest  g^ 

SOm  parcantile  male,  Secrt  ahead  Upright  

50lh  percentile  male.  Seat  ahead  Reclined  .... 

241 
401 

20 
36 

141 
1428-2089 

23 
26 

21 
21 

9 
9 

1000 
1000 

60 
60 

The  data  m  Table  1  indicate  diat  lap  belts  alone  result  in  a  greater  likelihood  of  fatal  head  injury  for  certain 
occupants  if  die  seat  ahead  of  the  occupant  is  reclined.  This  is  owing  to  die  lap-belted  occupant  stiiking  die  top 
of  die  seatback  ahead.  Shuck  in  diis  manner,  die  seat  is  stiff  and  die  head  deceleration  is  large,  resulting  in  a  high 
likelihood  of  head  injury.  The  head  of  an  unrestrained  occupant  wiU  strike  die  rear  of  die  seatback  ahead  of  die 
occupant,  along  widi  die  knees  of  die  occupant.  Stiiick  in  diis  manner,  die  seat  is  reUtively  soft,  die  impact  forces 
are  distributed  over  die  occupant's  body,  and  die  decelerations  experienced  by  die  occupant  are  wiUiin  survivable 
levels.  The  head  on  an  occupant  restrained  by  a  lap  belt  and  a  shoulder  harness  wUl  not  strike  an  interior  surface 
and  die  deceleration  of  an  occupant  so  restrained  is  relatively  low.  The  motions  of  an  unrestrained  occupant,  an  occupant 
restrained  by  a  lap  belt,  and  an  occupant  restrained  by  a  Up  belt  and  a  shoulder  harness  are  sketched  in  Figure 


'  "Evaluation  of  Selected  Craahwortiness 
Strategies  for  Passenger  Trains."  D.  Tyrell.  K. 
Severson-Green.  k  B.  Marquis.  National  Academy 
Press.  Transportation  Research  Record  No.  1989. 
July  199S:*  Analysis  of  Occupant  Protection 


Strategies  in  Train  Collisions."  D.  Tyrell,  K. 
Severson,  k  B.  Marquis.  American  Society  of 
Mechanical  Engineers,  AMD-Vol.  210/BED-Vol.  30, 
pp.  539-557. 1995:  "Crashwortfainess  Testing  of 
Amtrak's  Traditional  Coach  Seat."  D.  Tyrell  K. 


Sevwson.  (DOT/FRA/ORD-96/Oe— DOT-VNTSC- 
iniA-96-11.  October  1996);  and  "Crashworthinaaa 
of  Passenger  Trains."  See  note  6. 
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Figure  2. 

Sketch  of  Occupant  Motions:  Unrestrained,  with  Lap  Belt,  and  with  Lap  Belt  and 

Shoulder  Harness 


Uhrestraned  Occupant  Occipant  with  Lap  Belt 


i*. .  '-fit-. 


Occmant  with  bp  Belt 
and  Shoulder  hbmess 


BNJJNO  COO€  4*10-M-C 

The  potential  effectiveness  of 
occupant  restraints  in  protecting 
passengers  has  been  inferred  from 
available  information  on  what  types  of 
injury  occur  during  passenger  train 
accidents  and  the  equipment  involved 
in  causing  these  injuries.  Available 
criteria  which  relate  these  forces  and 
motions  to  the  range  of  injuries  resulting 
&om  rail  passenger  accidents  are  limited 
in  number  and  reliability.  For  example, 
there  is  only  one  accepted  criterion  for 
evaluating  back  injury  (an  axial  load 
criterion  employed  by  the  FAA)  while 
there  are  many  potential  modes  of  back 


injury,  including  twisting  and  excessive 
flexion.  The  two  principal 
considerations  in  inferring  the  potential 
effectiveness  are  the  likelihood  that  the 
occupant  is  in  a  seat  and  is  able  to  use 
the  restraint,  and  the  p>otential  that  the 
type  of  injiuy  is  prone  to  prevention  or 
reduction  in  severity  with  an  occupant 
restraint. 

Table  2  lists  the  types  of  injuries,  their 
firequency  of  occurrence  from  1972  to 
1973  (see  note  3),  and  the  potential 
effectiveness  of  occupant  restraints.  The 
likely  causes  of  back  injury  are  the  seats 
becoming  unlocked  and  swiveling 
during  an  accident  and  standing 


passengers  subject  to  felling.  Leg,  knee, 
and  thigh  injuries  are  potentially  caused 
by  leg  entrapment  beneath  the  seat 
ahead  of  the  occupant.  Neck  injuries  are 
likely  the  result  of  "whiplash"  effects  of 
low  seat  backs  during  accidents.  The 
potential  effectiveness  of  occupant 
restraints  can  be  inferred  from  the  type 
of  injury.  For  example,  seat  belts  may 
reduce  the  occurrence  and  severity  of 
back  injury  owing  to  the  longitudinal 
decelerations  from  collisions,  but  may 
not  reduce  the  occurrence  and  severity 
of  back  injury  owing  to  the  lateral 
accelerations  associated  with  derailment 
or  for  a  standing  passenger  falling. 


Table  2.— Injury  Types,  Number  of  Occurrences,  and  Potential  Effectiveness  of  Occupant  Restraint 


Injury  type 


Numtjer 
of  Occur- 
rences, 
1972-73 


Potential/effectiveness 


No  Re- 
straints 

(Compart- 
ment- 

alization) 


Lap  Belts 


Lap  beNs 

and  shoulder 
harnesses 


Back 
Leg/Knee/Tbigh 

Neck 

Head  

Arm/Hand 

Chest 

ShouWer 

Hip/Pelvis  

Face/Nose 

Foot/Ankle 

Abdomen 

Side 


195 
140 
126 
94 
89 
64 
61 
40 
38 
27 
19 
15 


Medium 

Low  

Medium 
Medium 

Low  

Medium 
Medium 
Medium 
Medium 

Low  

Medium 
Medium 


MedRjm 
Medium 

Low  

Low  

Low  

Medium 
Medium 

High 

Low  

Medium 
Me(£um 
Medium 


High 

Medkjm 

Medium 

High 

Low 

Medium 

■Medium 

High 

High 

Medium 

Medium 

High 


Table  3  lists  the  equipment  involved  in  injury  over  this  same  period  (see  note  3).  The  likelihood  that  an  occupant 
was  in  a  seat  immediately  prior  to  the  injury  can  be  inferred  from  the  type  of  equipment.  For  example,  the  potential 
effectiveness  of  occupant  restraints  protecting  occupants  from  injury  with  food  service  and  lavatory  equipment —  the 
most  likely  equipment  to  be  involved  with  injury — is  low  because  such  equipment  is  not  located  near  passenger  coach 
seats.  Appropriate  measures  to  assure  that  such  equipment  is  "friendly"  during  a  collision  may  potentially  reduce 
the  severity  of  injuries  associated  with  food  service  and  lavatory  equipment  In  fact,  since  the  time  of  the  study, 
Amtrak  has  taken  significant  steps  to  seture  food  service  equipment  and  provides  for  better  retention  of  luggage  in 
overhead  storage  racks.  Fiuther,  lavatory  design  has  also  been  improved  in  the  newer  generations  of  Amtrak  equipment 


Federal  Register  /  Vol.  62,  No.  184  /  Tuesday,  September  23,  1997  /  Proposed  Rules         49749 


TABLE  3.— EQUIPMENT  INVOLVED  IN  INJURY.  FREQUENCY  OF  OCCURRENCE,  AND  POTENTIAL  EFFECTIVENESS  OF 

Occupant  Restraint 


Equipment  involved  in  ir^ury 


Food  ServKe  and  Lavatory  Equipment 

Bulkheads,  Doors,  Window  Frames  

Seats -.....,. 

Window  Glass 

TatJtes  Counters . 

Hand  Rail 

Entrance  Platform  . 

Luggage 

Cabinets 


Frequency 
of  occur- 
rence (per- 
cent) 


27.5 

20 

16 

10.2 

10.2 
7.2 
2.9 
2.9 
1.5 
1.5 


Potential  efiectrveness 


No  restraints 
(con^»rtmeniaiizatk)n) 


Medium 
Medium 

High 

Medium 
Medium 

Low 

Low  ..... 

Low 

Low 

Low 


Lap  belts 


Low  ..„. 
Low  ..... 

High 

Medium 
Medium 

Low  

Low 

Low 

Low  _... 
Low  


Lap  belts 
and  shoulder 


Low 

Low 

High 

MeoMit 

Medium 

Low 

Low 

Low 

Low 

Low 


Conclusions  from  the  research 
conducted  to  date  on  passenger 
protection  in  train  collisions  are  that  lap 
belts  alone  may  potentially  increase 
fatalities  in  train  collisions; 
compartmentalization  can  provide  a 
level  of  protection  for  rail  passengers  at 
least  as  effective  as  that  provided  by 
ciurent  regulations  for  automobile  and 
transport-category  aircraft  passengers; 
and  that  lap  belts  and  shoulder 
restraints  provide  the  highest  level  of 
occupant  protection  of  those  protection 
strategies  studied. 

Current  FRA  research  plans  include 
efforts  for  developing  the  means  of 
implementing  seat  belts  and  shoulder 
restraints  in  intercity  and  commuter 
passenger  rail  equipment  and  efforts  for 
optimizing  compartmentalization  for  a 
wide  range  of  occupant  sizes,  from 
infants  to  large  adults,  and  a  wide  range 
of  interior  configurations,  including 
those  of  food  service  cars  and  lavatories 
in  addition  to  coach  car  seating 
configurations.  Issues  to  be  addressed  in 
research  on  implementing  seat  belts  and 
shoulder  restraints  include: 

•  The  development  of  a  seat  structure 
design  with  sufficient  integrity  to 
sustain  the  loads  imparted  by  the 
restraints  during  collisions; 

•  The  potential  for  increased  injury  of 
unrestrained  occupants  striking  such 
strengthened  seatbacks  and  the  hard 
points  necessary  for  lap  and  shoulder 
belt  securement; 

•  The  potential  for  increased  injury  to 
occupants  who  misuse  the  seat  and 
shoulder  belts  (e.g.,  placement  of  the 
shoulder  belt  behind  the  occupant). 

The  development  of  mechanisms  for 
adjusting  the  height  location  of  the 
shoulder  restraint  to  prevent 
strangulation  of  occupants  of  small 
stature,  including  children; 

•  The  overall'efiiectiveness  in 
reducing  injury  owing  to  occupant 
impacts  with  the  interior;  and 


•  The  manufacturing  costs  for  a  seat 
which  can  support  the  loads  imparted 
by  the  restraints  during  collisions. 

Although  ERA'S  res^rch  and 
development  budget  is  somewhat 
limited,  FRA  is  committed  to 
completing  the  following  items  within 
approximately  the  next  12  months: 

•  Preliminary  cost/benefit  analysis  on 
lap  belts  and  shoulder  harnesses; 

•  Preliminary  hazard  analysis;  and 

•  Preliminary  qualitative  engineering 
feasibility  work  on  new  seat  and  belt 
designs,  including  cost  estimates. 

The  results  of  this  research  will  be 
followed  by  a  final  cost/benefit  review 
and  will  be  available  when  FRA  begins 
the  development  of  the  second  NPRM 
on  passenger  equipment  standards. 

Based  on  current  research  results,  the 
proposed  interior  passenger  protection 
requirements  for  Tier  I  and  n  passenger 
equipment  rely  on 

compartmentalization  as  a  passenger 
ptotection  strategy.  Research  results 
indicate  that  during  a  collision  the 
interior  environment  of  a  passenger 
coach  is  substantially  less  hostile  than 
the  interiors  of  automobiles  and  aircraft 
Chving  to  this  lower  hostility  of  the 
passenger  collision  enviroiunent,  the 
interior  of  a  typical  intercity  passenger 
coach  can  provide  a  level  of  protection 
to  passengers  without  restraints  at  least 
as  effective  in  preventing  fatality  as  the 
protection  provided  to  automobile  and 
transport  aircraft  passengers  with 
restraints.  Such  a  strategy  has  the 
benefits  of  being  passive,  requiring  no 
action  to  be  taken  on  the  part  of  the 
occupants,  of  being  effective  for  a  range 
of  occupant  sizes,  and  potentially  being 
effiective  in  a  wide  range  of  interior 
configiuations.  If  the  results  of  ongoing 
research  indicate  that  lap  belts  and 
shoulder  restraints  can  provide  a  greater 
level  of  protection  for  passengers  than 
compartmentalization.  while  being  cost- 
effective,  then  FRA  will  consider 


requiring  passenger  restraints  in  the 
second  NPRM. 

Crash  Energy  Managonent 

FRA  is  proposing  that  Tier  n 
equipment  be  designed  with  a  crash 
energy  management  system.  Crash 
energy  mana^ment  is  an  equipment 
design  technique  to  provide  a  controlled 
deformation  and  collapse  of  designated 
sections  of  the  imoccupled  volumes  of 
a  passenger  train  to  absorb  the  energy 
fi^m  a  collision.  This  allows  collision 
energy  to  dissipate  before  any  structural 
damage  occurs  to  the  occupied  volumes 
of  a  passenger  train  and  reduces  the 
decelerations  experienced  by  passengers 
and  crewmembers  in  a  collision,  thereby 
mitigating  the  force  of  any  collisions 
with  objects  in  a  train's  interior,  such  as 
seats. 

In  a  report  prepared  by  the  Volpe 
Center,  the  crash  energy  management 
approach  was  found  to  offer  significant 
safety  benefits.*  For  example,  the  Volpe 
Center  report  found  the  crash  energy 
management  approach  significantly 
more  effective  in  preserving  occupant 
volume  in  a  head-on  collision  at  a 
relative  speed  above  70  mph  between 
two  trains  propelled  by  power  cars 
(locomotives)  than  when  the  trains  did 
not  employ  such  an  approach. 
Moreover,  for  the  full  range  of  collision 
speeds,  the  crash  energy  management 
design  provided  a  significandy  gentlor 
initial  deceleration  of  the  passenger 
train  occupants  than  when  the  trains 
did  not  employ  such  an  approach. 
Further,  the  crash  energy  management 
designed  power  car  train  is  more 
compatible  with  existing  equipment.  It 
serves  as  a  softer  collision  siuiace  to  a 
conventionally  designed  train  owing  to 
the  collision  energy  absorbed  as  the 


■Crashworthiness  of  Passenger  Trains."  (DOT- 
VNTSC-FRA-9&-5.  September  1996).  See  Note  6. 
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unoccupied  volumes  of  the  power  car 
train  intentionally  crush. 

Emergency  Systems 

In  addition  to  the  proposed 
requirements  concerning  emergency 
egress  and  access  discussed  above,  FRA 
is  considering  and  proposing  other 
requirements  to  mitigate  harm  to 
passenger  train  occupants  in  emergency 
situations. 

Emergency  Lighting 

In  a  passenger  train  emergency, 
inadequate  lifting  may  make  it 
difficult  or  impossible  to  read 
emergency  information,  to  locate  doors 
and  emergency  exits,  and  to  move  about 
within  the  train's  interior.  Rapid  egress 
from  the  passenger  train  may  be 
inhibited,  and  rescue  efforts  hampered. 
Further,  a  private  citizen  commented  in 
response  to  the  ANPRM  that  passengers 
can  be  very  frightened  when  a  train's 
head-end  power  shuts  down  at  night  or 
in  a  darkened  station,  and  there  is  no 
onboard  emergency  lighting  for  the 
passengers'  security.  Accordingly,  the 
proposed  rule  requires  in  §  238.123  that 
all  new  or  rebuilt  passenger  equipment 
be  equipped  with  an  emergency  lighting 
system.  FRA  is  also  considering 
requiring  that  auxiliary  portable  lighting 
be  available  for  assistance  in  a  passenger 
train  emergency.  FRA  may  prescribe 
requirements  for  such  lighting  in  either 
the  final  rule  of  this  rulemaking  or  in 
the  final  rule  of  FRA's  complementary 
rulemaking  on  passenger  train 
emergency  preparedness. 

Emergency  Communication:  To  the 
Train  Control  Center 

FRA  is  considering  requirements  for 
emergency  communication  equipment 
on  passenger  trains.  In  Working  Group 
discussions,  the  UTU  emphasized  that 
[mssenger  trains  should  be  equipped 
with  both  a  primary  and  a  redundant 
means  to  communicate  with  a  railroad 
control  center.  The  UTU  and  BRC  also 
stressed  that  both  means  of 
conununication  should  be  required  to 
operate  properly  before  a  passenger 
train  is  dispatched. 

The  ability  to  communicate  in  an 
emergency  is  important  for  all  trains — 
freight  and  passenger.  For  example, 
because  passenger  trains  operate 
commingled  with  freight  trains,  the 
ability  of  a  freight  train  crew  to  notify 
a  railroad  control  center  of  an 
emergency  involving  its  train  may 
prevent  a  collision  with  an  oncoming 
passenger  train.  As  noted  above,  FRA  is 
currently  engaged  in  revising  the  Radio 
Standards  and  Procedures  in  49  CFR 
part  220  through  the  Railroad 
Communications  Working  Group 


established  under  the  RSAC.  Although 
FRA  anticipates  that  this  separate  effort 
will  establish  minimum  safety 
requirements  with  respect  to 
communications  equipment  for  all  train 
service,  it  should  be  noted  that  intercity 
passenger  and  commuter  railroads 
already  make  extensive  provision  for 
ensuring  communication  capabilities 
during  emergencies. 

Emergency  Communication:  Within  the 
Train 

FRA  is  proposing  in  §  238.437  that 
Tier  II  passenger  trains  be  equipped 
with  a  means  of  emergency 
communication  throughout  the  train. 
This  will  enable  crewmembers  to 
provide  passengers  with  information 
and  instructions  in  an  emergency. 

FRA  has  decided  to  limit  this 
proposal  to  Tier  II  passenger  trains, 
however,  because  such  trains  are 
intended  to  operate  as  a  fixed  unit, 
unlike  Tier  I  passenger  trains.  Whereas 
an  emergency  system  to  communicate 
throughout  the  train  may  be  more  easily 
provided  for  a  train  which  remains  as  a 
fixed  unit,  the  interchangeability  of 
passenger  cars  and  locomotives  raises 
practical  considerations  about  the 
compatibility  of  communications 
equipment  in  a  Tier  I  passenger  train. 
FRA  will  seek  to  address  these 
considerations  and  further  examine 
requirements  concerning  emergency 
communication  within  a  Tier  I  train  in 
the  second  phase  of  the  development  of 
passenger  equipment  safety  standards. 

Emergency  Window  Exits 

As  noted,  under  49  CFR  part  223 
equipment  designed  to  carry  passengera 
must  be  equipped  with  a  minimum  of 
four  emergency  window  exits  which 
permit  rapid  and  easy  removal  during  a 
crisis.  FRA  is  proposing  in  §§  238.235 
and  238.439  to  strengthen  this 
requirement  by  making  certain,  for 
example,  that  passenger  cars  be 
equipped  with  four  window  exits  on 
each  main  level  of  each  car.  FRA  is  also 
proposing  that  each  compartment  in  a 
sleeping  car  be  equipped  with  at  least 
one  emergency  window  exit.  Above  all, 
the  proposed  rule  requires  that  each 
emergency  window  exit  be  easily 
operable  without  requiring  the  use  of 
any  tool  or  other  implement  to  facilitate 
passenger  egress  in  an  emergency. 

FRA  notes  that  Canadian  passenger 
equipment  typically  contain  more  than 
four  emergency  window  exits,  and  that 
MARC  is  requiring  that  at  least  half  of 
all  windows  in  each  passenger  car  be 
available  for  use  during  an  emergency. 
Commenters  are  requested  to  address 
the  issue  of  whether  the  final  rule 


should  require  additional  emergency 
window  exits  in  a  passenger  car. 

Commenters  are  also  requested  to 
address  what  size  requirements  for 
emergency  window  exits  FRA  should 
impose  in  the  final  rule.  FRA  is 
currenUy  proposing  that  Tier  I 
equipment  have  a  minimum, 
unobstructed  emergency  window  exit 
opening  of  24  inches  horizontally  by  18 
inches  vertically,  and  that  Tier  II 
equipment  have  a  minimum, 
unobstructed  emergency  window  exit 
opening  of  30  inches  horizontally  by  30 
inches  vertically.  The  Tier  II  Equipment 
Subgroup,  including  Amtrak, 
recommended  the  latter  requirement  for 
application  to  Tier  II  equipment. 
However,  the  full  Working  Group 
advised  against  imposing  such  a 
requirement  on  Tier  I  equipment. 
Although  FRA  would  prefer  that  all 
emergency  window  exits  afford  the 
larger  opening,  the  Tier  I  equipment 
proposal  provides  the  minimum 
opening  needed  for  a  fully-equipp)ed 
emergency  response  worker  to  gain 
access  to  the  interior  of  a  train, 
according  to  the  NFPA. 

Roof  Hatches  or  Clearly  Marked 
Structural  Weak  Points 

In  an  emergency,  roof  hatch  exits  on 
railroad  passenger  equipment  may 
facilitate  the  rapid  egress  of  passengera. 
However,  APTA  and  Amtrak  have 
raised  concerns  about  requiring  such 
exits  on  passenger  equipment.  Allowing 
access  to  the  roof  of  a  passenger  train 
can  be  particularly  dangerous, 
especisdly  when  the  train  operates  in 
electrified  territory.  As  an  alternative, 
passenger  equipment  could  be  designed 
with  a  clearly  marked  structural  weak 
point  in  the  roof  to  provide  quick  access 
for  emergency  peraonnel.  Access  to  and 
egress  from  passenger  equipment  would 
be  facilitated,  without  the  risk  of 
allowing  passengers  immediate  access 
to  the  roof  when  no  emergency  is 
present. 

As  recommended  by  the  Tier  II 
Equipment  Subgroup,  the  proposed  rule 
requires  in  §  238.439  that  Tier  II 
equipment  either  be  equipped  with  roof 
hatches  or  be  designed  with  clearly 
marked  structural  weak  points  in  the 
roof  to  permit  quick  acce.ss  for  properly 
equipped  emergency  personnel.  The 
proposed  rule  does  not  contain  such 
requirements  for  Tier  I  equipment, 
however.  There  was  no  consensus 
within  the  full  Working  Group  to 
recommend  that  such  requirements  be 
included.  FRA  will  consider  such 
requirements  for  Tier  I  equipment  in  the 
second  phase  of  the  rulemaking,  and  the 
Working  Group  agreed  to  do  so  as  well. 
FRA  does  believe  that  the  safety  of  Tier 


I  passenger  trains  will  still  be 
significantly  advanced  by  the  other 
requirements  for  emergency  egress  and 
access  contained  in  this  proposed  rule. 

Additional  Pasaeagsr  Train  Safety 
Issues 

As  detailed  below  in  the  section-by- 
section  analysis,  the  proposed  rule  will 
also  address  additional  passenger  train 
safety  issues  including: 

•  Equipment  (non-brake)  inspection, 
testing,  and  maintenance; 

•  Suspension  system  safety; 

•  Operating  cab  controls; 

•  Safety  appliances; 

-•  Electrical  system  safety; 

•  Software  and  hardware  safety,  and 
•'  Introduction  of  new  technology. 
Further,  in  consultation  with  the 

Working  Group,  FRA  has  identified 
issues  to  address  in  the  second  phase  of 
this  rulemaking  which  may  lead  FRA  to 
propose  additional  standards  for  Tier  I 
equipment  in  a  future  NPRM.  Although 
certain  issues  have  already  been  noted 
above,  such  as  improvements  in  cab  car 
end  structure  design,  other  issues 
include  crash  energy  management 
requirements  and  increased  side  impact 
strength  requirements  for  car  bodies. 
FRA  intends  that  the  Working  Group 
advise  FRA  as  to  which  requirements 
make  sense  for  application  to  Tier  I 
equipment  and  which  requirements 
already  proposed  in  this  NPRM  should 
be  strengthened.  It  is  anticipated  that 
any  operational  experience  gained  bom 
the  use  of  Tier  II  equipment  will  assist 
the  Working  Group  in  this  effort. 

June  1997  NTSB  Safety 
Recommendations 

On  June  17,  1997,  the  NTSB 
announced  a  series  of  safety 
recommendations  as  a  result  of  its 
investigation  of  the  collision  between 
MARC  train  286  and  Amtrak  train  29  in 
Silver  Spring,  Maryland,  on  February 
16.  1996.  While  its  investigation  was 
still  ongoing,  the  NTSB  issued  an  urgent 
safety  recommendation  (R-96-7)  to  FRA 
on  March  12. 1996.  As  explained  earlier 
in  the  preamble,  FRA  convened  a  joint 
meeting  of  the  Passenger  Equipment 
Safety  Standards  Working  Group  and 
the  Passenger  Train  Emeigency 
Preparedness  Working  Group  on  March 
26,  1996,  to  discuss  this 
recommendation  and  incorporate  the 
Safety  Board's  initial  findings  into  each 
working  group's  rulemaking,  as 
appropriate.  This  urgent 
recommendation  has  been  fully 
considered  and  is  reflected  in  this 
NPRM  as  well  as  the  NPRM  on 
Passenger  Train  Emergency 
Preparedness  that  was  published  on 
February  24, 1997  (see  62  FR  8330). 


Though  the  Safety  Board  has 
reiterated  portions  of  its  earlier,  urgent 
recommendation,  FRA  has  not  yet  had 
the  opportunity  to  discuss  with  the 
Passenger  Equipment  Safety  Standards 
Working  Group  the  full  array  of  June 
1997  recommendations  pertaining  to 
passenger  equipment  safety.  However, 
for  the  consideration  of  interested 
parties,  FRA  has  set  forth  below  for 
public  comment  the  recent  NTSB 
recommendations  relevant  to  this 
rulemaking.  In  particular,  the  NTSB  has 
recommended  that  FRA: 

•  Require  all  passenger  cars  to  have 
easily  accessible  interior  emergency 
quick-release  mechanisms  adjacent  to 
exterior  passageway  doors  and  take 
appropriate  emergency  action  to  ensure 
corrective  action  until  these  measures 
are  incorporated  into  minimum 
passehger  car  safiety  standards. 

•  Require  all  passenger  cars  to  have 
either  removable  windows,  kick  panels, 
or  other  suitable  means  for  emergency 
exiting  through  the  interior  and  exterior 
passageway  doors  where  the  door  could 
impede  passengers  exiting  in  an 
emeigency  and  take  appropriate 
emergency  measures  to  ensiu^ 
corrective  action  until  these  measm«s 
are  incorporated  into  minimum 
passenger  car  safety  standards. 

•  Issue  interim  standards  for  the  use 
of  liuninescent  or  retro-reflective 
material  or  both  to  mark  all  interior  and 
exterior  emergency  exits  in  all  passenger 
care  as  soon  as  possible  and  incorporate 
the  interim  standards  into  minimiun 
passenger  car  safety  standwds. 

•  Require  all  passenger  care  to 
contain  reliable  emergency  lighting 
fixtures  that  are  each  fitted  with  a  self- 
contained  independent  power  source 
and  incorporate  the  requirements  into 
minimum  passenger  car  safety 
standards. 

•  Provide  prompUy  a  prescribed 
inspection  and  test  cycle  to  ensure  the 
proper  operation  of  all  emergency  exit 
windows  as  well  as  provide  that  the 
180-day  inspection  and  maintenance 
test  cycle  is  prescribed  in  the  final  rule. 

•  Require  that  all  exterior  emergency 
door  release  mechanisms  on  passenger 
care  be  functional  before  a  passenger  car 
is  placed  in  revenue  service,  that  the 
emergency  door  release  mechanism  be 
placed  in  a  readily  accessible  position 
and  marked  for  easy  identification  in 
emergencies  and  derailments,  and  that 
these  requirements  be  incorporated  into 
minimum  passenger  car  safety 
standards. 

•  Require  that  a  comprehensive 
inspection  of  all  commuter  passenger 
care  be  performed  to  independenUy 
verify  that  the  interior  materials  of  these 
care  meet  the  expected  performance 


requirements  for  flammability  and 
smoke  emissions  characteristics. 
FRA  has  specifically  responded  in 
§  238.105  (Fire  protection  program)  of 
this  NPRM  to  the  Board's  recent 
recommendation  concerning  the 
flammability  and  smoke  emission 
characteristics  of  interior  materials  in 
existing  passenger  care. 

APTACommenta 

As  explained  earlier  in  the  preamble.' 
under  the  autiiority  of  49  U.S.C. 
20133(d)  FRA  developed  the  proposed 
rule  in  consultation  with  a  Working 
Group  that  included  Amtrak,  individual 
commuter  railroads,  and  APTA,  which 
represents  the  interests  of  commuter 
railroads  in  regulatory- mattere.  On 
March  19, 1997,  following  the  last  full 
meeting  of  the  Working  Group,  FRA 
sent  a  draft  of  the  NPRM  to  Working 
Group  membere  and  advisore  for  their 
review  and  comment  as  to  whether  the 
rule  inaccurately  reflected  the  Working 
Group's  recommendations  in  a 
significant  way.  By  letter  dated  April  28. 
1997,  APTA  requested  a  meeting  with 
FRA  to  address  its  significant  concerns 
about  a  number  of  substantive  items  in 
the  NPRM.  as  well  as  the  process  used 
to  develop  the  NPRM.  A  meeting  look 
place  on  May  23. 1997,  at  which  time 
APTA  provided  FRA  with  extensive 
written  comments  on  the  draft  NPRM. 
These  comments  have  been  placed  in 
the  public  docket  for  this  rulemaking, 
along  with  a  summary  of  the  meeting. 
FRA  has  also  included  a  number  of 
APTA's  comments  in  this  NPRM  for  the 
consideration  of  interested  parties,  and 
FRA  invites  all  interested  parties  to 
address  APTA's  comments  while 
commenting  on  the  proposed  rule. 

Section-by-Section  Aiial]rsis 

Amendments  to  49  CFR  Part  216 

Part  216  currandy  authorizes  certain 
FRA  and  participating  State  inspecton 
to  issue  Special  Notices  for  Repair, 
under  specified  conditions,  for  freight 
care  with  defects  under  the  part  215, 
locomotives  with  defects  imder  parts 
229  or  230  or  49  U.S.C.  chapter  207,  and 
tiack  with  defects  under  part  213.  The 
proposed  revisions  to  part  216  would 
create  a  fourth  category  of  Special 
Notices  for  Repair:  for  passenger 
equipment  with  defects  under  part  238. 
In  siunmary,  if  the  inspector  determines 
that  the  noncomplying  passenger 
equipment  is  "unsafe  for  further 
service"  and  issues  the  proposed 
Special  Notice,  it  would  require  the 
railroad  to  take  the  passenger  equipment 
out  of  service,  to  make  repaire  to  bring 
the  equipment  into  compliance  with 
part  238,  and  to  report  the  repaire  to 
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FRA.  The  revisions  would  also  make 
conforming  changes  to  part  216 
reflecting  tiiis  new  enforcement  tool. 

Finally,  these  proposed  revisions 
include  various  technical  amendments 
to  update  part  216  to  reflect  the 
following:  (1)  internal  organizational 
changes  within  FRA:  (2)  the  division  of 
former  part  230,  Locomotive  Inspection 
Regulations,  into  parts  229  and  230  and 
the  redesignation  of  those  portions  of 
fonner  part  230  related  to  non- steam 
locomotives  as  {>art  220.  Railroad 
Locomotive  Safety  Standards;  and  (3) 
the  repeal,  reenactment  without 
substantive  change,  and  recodification 
of  the  Federal  railroad  safety  laws  in 
1994.  See  45  FR  21092.  Mar.  31. 1980; 
Pub.  L.  103-272.  July  5. 1994. 

Amendments  to  49  CFR  Parts  223.  229. 

231.  and  232 

FRA  proposes  conforming  changes  to 
the  applicability  sections  of  FRA's 
Safety  Glazing  Standards,  Railroad 
Locomotive  Safety  Standards.  Railroad 
Safety  Appliance  Standards,  and 
railroad  power  brakes  and  drawbars 
regulations  that  were  necessitated  by 
proposed  provisions  of  new  part  238.  In 
the  final  rule.  FRA  may  adjust  the 
application  of  provisions  in  parts  215, 
223.  229,  231.  or  232.  or  possibly  delete 
provisions  in  those  parts,  to  avoid 
duplication  of  provisions  in  part  238. 
FRA  has  not  proposed  deletion  of 
passenger  train  brake  test  and 
maintenance  requirements  from  part 
232  because  proposed  part  238  would 
not  cover  certain  operations  subject  to 
part  232.  e.g.,  tourist,  historic,  scenic, 
and  excursion  railroad  operations  on  the 
general  system.  If  any  provision  in  parts 
215.  223.  229.  231.  or  232  is  deleted  in 
the  final  rule.  FRA  wall  revise  the 
schedule  of  dvil  penalties  for  the 
affected  part  by  removing  the  entry  for 
the  provision  deleted.  Because  such 
penalty  schedtdes  are  statements  of 
policy,  notice  and  comment  are  not 
required  prior  to  their  issuance.  See  5 
U.S.C  553(b)(3KA). 

49  CFR  Part  238 

(APTA  is  concerned  that  the  proposed 
record  keeping  and  reporting 
requirements  in  subparts  A-D  are 
extensive  and  significanUy  exceed 
current  railroad  practice,  without  any 
corresponding  safety  benefit. 
Commenters  are  requested  to  address 
APTA's  concern.) 

Subpart  A — General 

§  236. 1     Purpose  and  scope. 
Paragraph  (a)  states  the  purpose  of  the 
rule  to  be  the  prevention  of  accidents 
involving  railroad  passenger  equipment 
and  the  mitigation  of  the  consequences 


of  accidents  involving  railroad 
passenger  equipment,  to  the  extent  such 
accidents  cannot  be  prevented. 
Paragraph  (b)  states  that  these 
regulations  provide  minimum  standards 
for  the  subjects  addressed.  Railroads 
and  other  persons  subject  to  this  part 
may  adopt  more  stringent  requirements, 
so  long  as  they  are  not  inconsistent  with 
this  part. 

§238.3    Application.  As  a  general 
matter,  in  paragraphs  (a)(1)  and  (a)(2). 
FRA  proposes  that  this  rule  apply  to  all 
railroads  that  operate  intercity 
passenger  train  service  on  the  general 
railroad  system  of  transportation  or 
provide  commuter  or  other  short-haul 
passengOT  train  service  in  a  metropolitan 
or  suburban  area:  that  is,  the  rule  will 
apply  to  commuter  or  other  short-haul 
service  described  in  paragraph  (a)(2) 
regardless  of  whether  that  service  is 
connected  to  the  general  railroad 
system.  A  public  authority  that 
indirectiy  provides  passenger  train 
service  by  contracting  out  the  actual 
operation  to  another  railroad  or 
independent  contractor  would  be 
regulated  by  FRA  as  a  railroad  under  the 
provisions  of  the  proposed  rule. 
Paragraph  (a)(3).  read  in  conjunction 
with  paragraph  (c)(1).  means  that  rapid 
transit  operations  in  an  urban  area  that 
are  connected  to  the  general  railroad 
system  of  transportation  would  also  be 
covered  by  this  part.  Paragraph  (b) 
makes  explicit  the  liability  imposed  by 
sUtute.  49  U.S.C.  20303.  on  a  railroad 
that  owns  track  over  which  another 
railroad  hauls  or  uses  equipment  with  a 
power  brake  or  safety  appliance  defect. 
Under  paragraph  (b).  a  railroad  that 
permits  operations  over  its  trackage  by 
passenger  equipment  subject  to  this  part 
that  does  not  comply  with  a  power 
brake  provision  of  this  part  or  a  safety 
appliance  provision  of  this  part  is 
subject  to  the  power  brake  and  safety 
appliance  provisions  of  this  part  with 
respect  to  such  operations  thiat  it 
permits. 

This  section  contains  no  explicit 
reference  to  private  cars.  Rather  than 
addressing  the  scope  of  applicability  of 
part  238  to  private  cars  in  this  section. 
FRA  has  indicated  in  the  partictilar 
substantive  sections  of  the  rule  whether 
private  cars  are  covered,  according  to 
the  terms  of  those  sections.  FRA 
proposes  to  apply  certain  requirements 
of  the  rule  to  private  cars  that  operate 
on  railroads  subject  to  this  part.  FRA 
has  taken  into  account  the  burden 
imposed  by  requiring  private  car  owners 
and  operators  to  conform  to  the 
requirements  of  this  part.  Further,  FRA 
recognizes  that  private  cars  are  often 
hauled  by  railroads  such  as  Amtrak  and 
commuter  railroads  which  often  impose 


their  own  safety  requirements  on  the 
operation  of  the  private  cars. 
Accordingly,  FRA  intends  to  limit  the 
application  of  the  proposed  rule  only  to 
those  requirements  necessary  to  ensure 
the  safe  operation  of  the  passenger  train 
that  is  hauling  the  private  car.  For 
instance,  private  cars  will  be  subject  to 
brake  inspection,  testing,  and 
maintenance  requirements. 

The  proposed  rule  is  structured  to 
apply  to  intercity  and  commuter  service, 
but  not  to  tourist,  scenic,  historic,  and 
excursion  operations.  The  term  "tourist, 
scenic,  historic,  or  exctirsion 
operations"  is  defined  in  §  238.5  to 
mean  "railroad  operations  that  carry 
passengers,  often  using  antiquated 
equipment,  with  the  conveyance  of  the 
passengers  to  a  particular  destination 
not  being  the  principal  purpose."  The 
term  refers  to  the  particular  physical 
operation,  not  to  die  nature  of  the 
railroad  company  as  a  whole  that 
conducts  the  operation.  As  a  result,  part 
238  would  exempt  not  only  a 
recreational  train  ride  by  a  tourist 
railroad  company  that  employed  five 
people  but  also  a  recreational  train  ride 
by  the  Union  Pacific  Railroad  Company, 
a  Class  I  freight  railroad.  FRA  has  not 
yet  had  the  opportunity  to  fully  consult 
with  tourist  and  historic  railroad 
operators  and  their  associations  to 
determine  the  appropriate  applicability 
of  the  provisions  contained  in  the 
proposed  rule  to  such  railroad 
operations.  The  Federal  Railroad  Safety 
Authorization  Act  of  1994  directs  FRA 
to  examine  the  unique  circumstances  of 
tourist  railroads  when  establishing 
safety  regulations.  The  Act.  which 
amended  49  U.S.C.  20103.  states  that: 

In  prascribing  ragulations  that  pertain  to 
railroad  safety  that  afEBct  tourist,  historic, 
scsnic,  or  excursion  railroad  carriers,  the 
Secretary  of  Transportation  shall  take  into 
consideration  any  financial,  operational,  or 
other  £actors  that  may  l>e  unique  to  such 
railroad  carriers.  The  Secretary  shall  submit 
a  report  to  Congress  not  later  than  September 
30. 1995.  on  actions  taken  under  this 
•ufasaction. 

Pub.  L.  No.  103-440,  §  217. 108  Stat. 
4619,  4624,  November  2, 1994.  In  its 
1996  report  to  Congress  entitied 
"Regulatory  Actions  Affecting  Tourist 
Railroads,"  FRA  responded  to  the 
direction  in  the  statutory  provision  and 
also  provided  additional  information 
related  to  tourist  railroad  safety  for 
consideration  of  the  Congress. 
Section  215  of  the  1994  Act 
8{>ecifically  permits  FRA  to  exempt 
equipment  used  by  tourist,  historic, 
scenic,  and  excursion  railroads  to 
transport  passengers  from  the  initial 
regulations  that  must  be  prescribed  by 
November  2. 1997.  49  U.S.C 


20133(b)(1).  FRA  is  addressing  the 
passenger  equipment  safety  concerns  for 
these  unique  types  of  operations 
through  the  Tourist  and  Historic 
Railroads  Working  Group  formed  under 
RSAC.  Any  requirements  proposed  by 
FRA  for  these  operations  will  be  part  of 
a  separate  rulemaking  proceeding. 

§  238.5    Definitions.  This  section 
contains  a  set  of  definitions  to  introduce 
the  regulations.  FRA  intends  these 
definitions  to  clarify  the  meaning  of 
important  terms  as  they  are  used  in  the 
text  of  the  proposed  rule.  Several  of  the 
definitions  involve  new  or  fimdamental 
concepts  which  require  further 
discussion. 

"Brake  indicator"  means  a  device, 
actuated  by  brake  cylinder  pressure, 
which  indicates  whether  brakes  are 
applied  or  released  on  a  car.  The  use  of 
brake  indicators  in  the  performance  of 
brake  tests  is  a  controversial  subject. 
Rail  labor  organizations  correctly 
maintain  that  brake  indicators  are  not 
fully  reliable  indicators  of  brake 
application  and  release  on  each  car  in 
the  train.  Further,  railroads  correctly 
maintain  that  reliance  on  brake 
indicators  is  necessary  because 
inspectors  carmot  always  safely  observe 
brake  application  and  release.  FRA 
believes  that  brake  indicators  serve  an 
important  role  in  the  performance  of 
brake  tests.  FRA  has  specified  three 
different  types  of  brake  tests — Class  I, 
Class  lA.  and  Qass  n  (described 
below) — that  must  be  performed  on 
passenger  equipment.  Railroads  should 
perform  Class  I  brake  tests  so  that  the 
inspector  is  able  to  actually  observe 
brake  application  and  release.  However, 
FRA  believes  that  during  the 
performance  of  a  Class  lA  brake  test, 
railroads  may  rely  on  brake  indicators  if 
they  determine  that  the  inspector  cannot 
safely  make  a  direct  observation  of  the 
brake  application  or  release. 

"Primary  brake"  and  "secondary 
brake"  are  complementary  definition& 
"Primary  brake"  refers  to  "those 
components  of  the  train  brake  system 
necessary  to  stop  the  train  within  the 
signal  spacing-distance  without  thermal 
damage  to  friction  braking  surfaces," 
while  "seccmdary  brake"  refers  to 
"those  components  of  the  train  brake 
sjfstem  which  develop  supplemental 
brake  retarding  force  that  is  not  needed 
to  stop  the  train  within  signal  spacing 
distances  or  to  prevent  thermal  damage 
to  wheels."  FRA  provides  these 
definitions  to  help  draw  the  line 
between  safety  and  economics  of  brake 
systems.  Railroads  have  long  held  that 
the  dynamic  portion  of  a  blended  brake 
is  not  a  safety  system.  Under  the 
provisions  proposed  in  this  rule, 
railroads  must  demonstrate  through 


testing  and  analysis  that  the  dynamic 
brake  fits  the  definition  of  a  secondary 
brake.  Defective  primary  braking 
systems  are  a  serious  safety  problem 
that  railroads  must  address 
immediately.  Defective  secondary 
braking  systems,  as  defined  in  §  238.5. 
are  not  a  serious  safety  concern, 
because,  by  definition,  their  feilure  does 
not  result  in  unacceptable  thermal 
inputs  into  friction  brake  components. 
Accordingly,  FRA  proposes  to  allow 
railroads  more  flexibility  in  dealing 
with  defective  secondary  braking 
systems. 

Three  brake  tests  are  fundamental  to 
this  proposed  rule.  A  "Class  I  brake 
test"  means  a  complete  passenger  train 
brake  system  test  as  further  specified  in 
§  238.313.  The  Class  I  test  is  the  most 
complete  test.  It  must  be  done  once  a 
day  by  qualified  mechanical  inspectors 
as  opposed  to  train  crews.  The  Class  I 
test  is  intended  to  replace  the  current 
initial  terminal  brake  test.  See  49  CFR 
232.12  [cy-ii).  The  proposed  Class  I  test 
is  much  more  tailored  to  the  specific 
designs  of  passenger  equipment  than  the 
initial  terminal  brake  test  that  is 
required  now. 

A  "Class  LA  brake  test"  means  a  test 
and  inspection  (as  further  specified  in 
§  238.315)  of  the  air  brake  system  on 
each  car  in  a  passenger  train  to  ensure 
the  air  brake  system  is  100  percent 
effective.  The  Class  LA  test  is  a 
somewhat  less  complete  test  than  the 
Class  I  test.  However,  the  Class  LA  test 
is  equivalent  to  the  current  initial 
terminal  brake  test.  An.  important 
difference  between  the  Class  I  and  Class 
lA  tests  is  that  the  Class  LA  test  may  be 
performed  by  train  crews  as  long'as  they 
have  been  qualified  by  the  railroad  to  do 
so.  The  Class  lA  test  tdlows  conmiuter 
railroads  the  flexibility  to  have  trains 
depart  their  first  run  of  the  day  frttm  an 
outlying  point  without  having  to  station 
qualified  mechanical  inspectors  at  all 
outiying  points.  If  railroads  take 
advantage  of  the  flexibiUty  offered  by 
the  Class  LA  test,  they  must  follow  up 
with  a  Class  I  test  sometime  during  the 
day. 

A  "Class  n  train  brake  test"  means  a 
test  (as  further  specified  in  §  238.317)  of 
brake  pipe  integrity  and  continuity  bom 
controlling  locomotive  to  rear  car.  The 
proposed  Class  U  brake  test  is  a  simple 
set-and-release  test  intended  to  replace 
the  passenger  train  intermediate 
terminal  air  brake  test.  See  49  CFR 
232.13(b).  The  Class  II  test  is  also 
tailored  to  the  special  design  of  the 
passenger  equipment. 

The  concept  of  "ordered"  or  "date 
ordered"  is  vital  to  the  correct 
application  of  this  proposed  rule.  The 
terms  mean  the  date  on  which  notice  to 


proceed  is  given  by  a  procuring  railroad 
to  a  contractor  or  supplier  for  new 
equipment.  Many  of  the  provisions  of 
the  proposed  rule,  particularly 
structural  requirements,  will  apply  only 
to  newly  constructed  equipment  When 
FRA  proposes  to  apply  requirements 
only  to  passenger  equipment  ordered  on 
or  after  January  1 ,  1999,  or  placed  in 
service  for  the  first  time  on  or  after 
January  1.  2001.  FRA  intends  to 
grandbther  any  piece  of  equipment  that 
is  both  ordered  before  January  1.  1999, 
and  placed  in  service  for  the  first  time 
before  January  1.  2001.  FRA  believes 
this  approach  will  allow  railroads  to 
avoid  any  costs  associated  with  changes 
to  existing  orders  and  yet  limit  the  delay 
in  realizing  the  safety  benefits  of  the 
requirements  proposed  in  this  rule. 

FRA's  proposed  definition  of 
"passenger  car"  goes  beyond  its 
traditional  meaning.  "Passenger  car" 
means  a  unit  of  rolling  equipment  to 
provide  transportation  for  members  of 
the  general  public  and  includes  a  self- 
propelled  car  designed  to  carry 
passengers,  baggage,  mail,  or  express. 
This  term  includes  a  cab  car.  an  MU 
locomotive,  and  a  passenger  coach.  A 
cab  car  and  an  MU  locomotive  are  also 
a  "locomotive"  under  this  nde. 
"Passenger  coach"  means  a  unit  of 
rolling  equipment  intended  to  provide 
transportation  for  members  of  die 
general  public  that  is  without  propelling 
motors  and  without  a  control  stand; 
therefore,  passenger  coaches  are  a  stibset 
of  passenger  care. 

"Control  stand"  is  defined  in  The 
Railroad  Dictionary  of  Car  and 
Locomotive  Terms  (Simmons-Boardman 
Publishing  Corp.  1980),  as  "(tjhe  upright 
coliunn  upon  which  the  throttle  control, 
reverser  hiandle,  transition  lever,  and 
dynamic  braking  control  are  mounted 
within  convenient  reach  of  the  engineer 
on  a  locomotive.  The  air  gauges  and 
some  switches  are  also  iiicluded  on  the 
control  stand." 

"Passengw  equipment"  is  the  most 
inclusive  definition.  It  means  all 
powered  and  unpowered  passenger  cars, 
locomotives  used  to  haul  a  passenger 
car,  and  any  other  imit  of  rail  rolling 
equipment  hauled  in  a  train  with  one  or 
more  passenger  cars  and  includes  a  (1) 
Passenger  coach,  (2)  cab  car,  (3)  MU 
locomotive,  (4)  private  car,  (S) 
locomotive  not  intended  to  provide 
transportation  for  members  of  the 
general  public  that  is  used  to  power  a 
passenger  train,  and  (6)  any  non-self- 
propelled  vehicle  hauled  in  a  train  with 
one  or  more  passenger  cars,  including  a 
freight  car  hauled  in  a  train  with  one  or 
more  passenger  cars.  The  tmm  therefore 
covers  a  baggage  car,  mail  car,  or 
express  car. 
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The  terms  "passenger  station"  and 
"terminal"  are  crucial  to  the 
interpretation  of  the  proposed  rule  for 
movement  of  defective  equipment. 
"Passenger  station"  means  a  location 
designated  in  the  railroad's  timetable 
where  passengers  are  regularly 
scheduled  to  get  on  or  off  any  traio.  By 
contrast,  "terminal"  means  a  train's 
starting  point  or  ending  point  of  a  single 
scheduled  trip,  where  passengers  may 
embark  or  disembark  a  train;  normally, 
a  "terminal"  is  a  point  where  the  train 
would  reverse  direction  or  change 
destinations. 

Under  certain  carefully  controlled 
conditions,  FRA  proposes  to  f>ermit  a 
passenger  train  with  defective 
equipment  to  move  to  the  next  forward 
passenger  station  or  terminal.  This 
flexibility  is  allowed  to  prevent 
railroads  from  discharging  passengers  in 
potentially  unsafe  locations  and  to 
minimize  schedule  impacts  where  this 
can  safely  be  done. 

The  concepts  of  "qualified  person" 
and  "qualified  mechanical  inspector" 
are  vital  to  interpreting  the  proposed 
inspection,  testing,  and  maintenance 
provisions  of  the  rule.  A  "qualified 
person"  is  a  p>erson  determined  by  the 
railroad  to  have  the  knowledge  and 
skills  necessary  to  perform  one  or  more 
functions  required  under  this  part.  With 
the  proper  training,  a  train  crewmember 
could  be  a  qualified  person. 

A  "qualified  mechanical  inspector"  is 
a  "qualified  person"  who  as  a  part  of  the 
training,  qualification,  and  designation 
program  required  under  §  238.111  has 
received  instruction  and  training  that 
includes  "hands-on"  experience  (under 
appropriate  supervision  or 
apprenticeship)  in  one  or  more  of  the 
following  functions:  trouble-shooting, 
inspection,  testing,  and  maintenance  or 
repair  of  the  specific  train  brake  and 
other  components  and  systems  for 
which  the  inspector  is  assigned 
responsibility.  Further,  the  mechanical 
inspector  must  be  a  person  whose 
primary  responsibility  includes  work 
generally  consistent  with  those 
functions  and  is  designated  to  (1) 
Conduct  Class  I  brake  tests  under  this 
part;  (2)  inspect  MU  locomotives  or 
other  passenger  cars  for  compliance 
with  this  part;  or  (3)  determine  whether 
equipment  not  in  compliance  with  this 
part  may  be  moved  safely  and,  if  so. 
under  what  conditions.  A  train 
crewmember  would  not  be  a  qualified 
mechanical  inspector.  (APTA  believes 
that  the  proposed  definition  of 
"qualified  mechanical  inspector"  adds 
nothing  to  safety,  dictates  work  rules, 
and  creates  unnecessary  restricted  jobs 
with  limited  duties.) 


FRA  includes  a  clear  definition  of 
"qualified  person"  to  allow  railroads  the 
flexibility  of  having  train  crews  perform 
Class  LA  and  Class  II  brake  tests.  A 
qualified  person  must  be  trained  and 
designated  as  able  to  perform  the  types 
of  brake  inspections  and  tests  that  the 
railroad  assigns  to  him  or  her.  However, 
a  qualified  person  need  not  have  the 
extensive  knowledge  of  brake  systems  or 
components  or  be  able  to  trouble-shoot 
and  repair  them.  The  qualified  person  is 
the  "checker."  He  or  she  must  have  the 
knowledge  and  experience  necessary  to 
be  able  to  identify  brake  system 
problems. 

FRA  provides  a  clear  definition  of 
qualified  mechanical  inspector  so  that  a 
differentiation  can  be  made  between  the 
thorough  brake  test  and  inspection 
performed  by  a  professional  mechanical 
employee,  and  the  less  comprehensive 
brake  checks  performed  by  train  crews. 
Under  FRA's  proposal,  only  qualified 
mechanical  inspectors  are  permitted  to 
perform  the  required  calendar  day 
inspections  and  Class  I  brake  tests  under 
this  part.  This  definition  largely  rules 
out  the  possibility  of  train  crewmembers 
becoming  a  qualified  mechanical 
inspector.  Part  of  the  definition  requires 
the  primary  job  of  a  qualified 
mechanical  inspector  to  be  inspection, 
testing,  or  maintenance  of  passenger 
equipment.  FRA  intends  the  definition 
to  allow  the  members  of  the  trades 
associated  with  testing  and  maintenance 
of  equipment  such  as  carmen, 
machinists,  and  electricians  to  become 
qualified  mechanical  inspectors. 
However,  membership  in  labor 
organizations  or  completion  of 
apprenticeship  programs  associated 
with  these  craifts  is  not  required  to  be  a 
qualified  mechanical  inspector.  The  two 
primary  qualifications  are  possession  of 
the  knowledge  required  to  do  the  job 
and  a  primary  work  assignment 
inspecting,  testing,  or  maintaining  the 
equipment. 

Discussions  conducted  in  the 
Working  Group  meetings  revealed  that 
railroad  operators  believe  these 
definitions  are  too  restrictive  and  will 
require  training  beyond  the  minimum 
needed  for  many  employees  to  do  their 
jobs.  On  the  other  haind,  the 
representatives  of  labor  organizations 
maintain  that  this  approach  will  allow 
unqualified  train  crewmembers  to 
conduct  tests  and  inspections  that 
should  be  performed  only  by 
mechanical  employees. 

FRA  believes  the  proposed  rule 
strikes  the  correct  balance  between 
these  conflicting  points  of  view.  FRA 
agrees  with  labor  representatives  that 
mechanical  employees  generally 
conduct  a  more  thorough  inspection 


than  train  crewmembers.  As  a  result,  the 
rule  calls  for  a  daily  Class  I  brake  test 
and  mechanical  inspection  performed 
by  qualified  mechanical  inspectors.  At 
the  tame  time,  FRA  agrees  with  railroad 
operators  that  properly  trained  train 
crews  are  capable  of  performing  brake 
tests  and  have  been  doing  so  effectively 
for  years.  As  a  result,  the  proposed  rule 
grants  flexibility  to  railroads  to  use 
properly  trained  train  crewmembers  to 
perform  certain  brake  tests. 

"System  safety"  is  another  concept 
that  forms  a  foundation  for  the  proposed 
rule.  System  safety  means  the 
application  of  design,  operating, 
technical,  and  management  techniques 
and  principles  throughout  the  life  cycle 
of  a  system  to  reduce  hazards  and 
unsafe  conditions  to  the  lowest  level 
possible  through  the  most  effective  use 
of  the  available  resources.  FRA  proposes 
that  each  railroad  implement  a  system 
safety  program  to  identify  and  manage 
safety  risks.  The  system  safety  program 
would  generate  data  to  be  used  to  make 
safety  decisions.  The  risk  identification 
and  analysis  portion  of  the  system  safety 
program  would  help  demonstrate  an 
alternate  means  of  achieving  equivalent 
safety  when  a  proposed  operation  does 
not  fully  comply  with  the  Passenger 
Eouipment  Safety  Standards. 

Definitions  of  the  variotis  types  of 
trains  covered  by  the  proposed 
standards  are  extremely  important  to 
understand  how  FRA  proposes  that  the 
rule  be  applied.  The  most  general 
definition  is  that  of  a  "passenger  train." 
The  proposed  definition  makes  two 
points  very  clear.  First,  the  proposed 
rule  does  not  apply  to  tourist  and 
excursion  railroads;  and,  second,  the 
provisions  of  the  rule  do  apply  to  non- 
passenger  carrying  units  included  in  a 
passenger  train. 

An  important  distinction  highlighted 
in  these  definitions  is  the  difference 
between  a  "long-distance  intercity 
passenger  train"  and  a  "short-distance 
intercity  passenger  train."  "Long- 
distance intercity  passenger  train" 
means  a  passenger  train  that  provides 
service  between  large  cities  more  than 
125  miles  apart  and  is  not  operated 
exclusively  in  the  National  Railroad 
Passenger  Corporation's  (Amtrak) 
Northeast  Corridor.  "Short-distance 
intercity  passenger  train"  means  a 
passenger  train  that  provides  service 
exclusively  on  the  Northeast  Corridor  orx 
between  cities  that  are  not  more  than 
125  miles  apart.  This  distinction 
attempts  to  recognize  the  special  set  of 
operating  conditions  on  the  Northeast 
Corridor  in  light  of  the  need  to  treat 
long-distance  trains  differently  than 
short-distance  trains.  Additionally, 
APTA  has  advised  FRA  that  there  are 


commuter  rail  systems  that  op>erate 
trains  over  100  miles  in  distance  on  a 
single  run,  and  thus  recommended  the 
use  of  the  125-mile  distance  in  th^ 
definitions. 

The  definition  of  the  term  "in 
service"  is  modeled  after  the  definition 
of  that  term  in  the  Railroad  Freight  Car 
Safety  Standards.  See  49  CFR  215.5(e). 
Passenger  equipment  that  is  in  service 
includes  passenger  equipment  "in 
passenger  service,"  meaning  "carrying, 
or  available  to  carry,  fare-paying 
passengers,"  as  well  as  all  other 
passenger  equipment  unless  it  falls  into 
one  of  four  categories;  specifically, 
unless  the  passenger  equipment — 

(a)  la  beiag  handled  in  aocoitUnce  with 
§§  238.15.  238.17.^38.305(cK5),  or 
238.503(0.  as  applicable; 

(b)  b  in  a  repair  shop  or  on  a  repair  track; 

(c)  b  on  a  storage  track  and  is  not  carryii^ 
passengers;  or 

(d)  Has  been  delivered  in  interchange  but 
ha*  not  been  accepted  by  the  racsiviog 
lailioed. 

The  term  "in  service"  is  important 
because  if  the  train  or  passenger 
equipment  is  not  in  service,  it  is  not 
suj^ect  to  a  part  238  civil  penalty. 
Tne  last  definition  that  warrants 
discussion  is  "vestibule."  FRA  proposes 
"vestibule"  to  mean  an  area  of  a 
passenger  car  that  normally  does  not 
contain  seating  and  that  leads  fiiom  the 
seating  area  to  the  side  exit  doors.  The 
definition  of  "vestibule"  is  important  to 
determine  the  requiremoats  for  the 
location  of  side  door  emergency-release 
mechanisms. 

§238.7     Waivers.  This  section  sets 
forth  the  procedures  for  seeking  waivers 
of  compliance  with  the  requirements  of 
this  rule.  Requests  for  such  waivers  may 
be  filed  by  any  interested  party.  In 
reviewing  such  requests,  FRA  conducts 
investigations  to  determine  if  a 
deviation  from  the  general  criteria  can 
be  made  without  compromising  or 
diminishing  rail  safety. 

FRA  recognizes  that  circumstances 
may  arise  when  the  operation  of 
passenger  equipment  that  does  not  meet 
the  standards  proposed  in  this  rule  is 
appropriate  and  in  the  public  interest. 
FRA  would  entertain  petitions  for 
waiver  to  allow  operation  of  equipment 
that  does  not  fully  comply  with  the 
proposed  standards,  provided  the 
petitioner  can  demonstrate  that  the 
equipment  will  operate  at  a  level  of 
safety  equivalent  to  that  afforded  by  the 
provision  of  this  part  that  is  sought  to 
be  waived,  i.e.,  demonstrate  "equivalent 
safety."  Equivalent  safety  may  be 
afforded  by  features  that  compensate  for 
equipment  that  does  not  meet  these 
standards.  Equivalent  safety  is  met 
when  railroad  employees,  passengers. 


and  the  general  public  are  no  more  at 
risk  from  passenger  equipment  that  does 
not  meet  the  requirements  of  this  part, 
but  is  protected  by  compensating 
features,  than  when  the  equipment 
meets  the  requirements  of  this  part. 

Some  of  the  structural  requirements 
that  FRA  is  proposing  would  prohibit 
the  operation  of  most  light  rail  vehicles 
if  the  operation  is  connected  to  the 
general  railroad  system  on  or  after 
January  1. 1998;  however.  FRA  does  not 
intend  to  completely  foreclose  the 
possibility  of  die  operation  of  such 
equipment.  FRA  is  aware  of 
arrangements  by  which  light  rail  service 
is  conducted  during  the  day,  with 
freight  operations  conducted  at  night 
FRA  will  entertain  petitions  for  waiver 
of  the  structural  requirements  from 
operators  of  such  "time-separated" 
service. 

FRA  proposes  that  the  risk  assessment 
portion  of  the  system  safety  program  be 
used  to  demonstrate  equivalent  safety. 
The  biuden  would  be  on  the  petitioning 
railroad  to  perform  a  comparative  risk 
assessment  and  to  prove  equivalent 
safety.  FRA  has  experience  with  two 
instances  involving  different  passenger 
equipment  operations  where  a 
comparative  risk  assessment  has  been 
used  successfully.  Amtrak 
commissioned  a  comparative  risk 
assessment  between  ciurent  Northeast 
Corridor  operations  and  pn^rased 
op>erations  involving  the  American  Flyer 
trainset  at  speeds  up  to  150  mph.  The 
risk  assessment  demonstrated  that 
proposed  countermeasures  such  as 
enhancements  to  the  train  control 
system  and  the  increased  structural 
strength  and  the  crash  energy 
management  design  of  the  American 
Flyer  should  compensate  for  the 
increased  opnating  speed.  The 
comparative  risk  assessment 
quantitatively  showed  that  passengers 
were  no  more  at  risk  travelling  on  the 
American  Flyer  at  150  mph  on  the 
Northeast  Corridor  than  if  they  were 
travelling  on  an  existing  Amtrak 
passenger  train  at  a  lesser  speed  on  the 
same  corridor. 

The  second  instance  is  the  proposed 
Florida  Overiand  Express  (FOX) 
operation  of  a  French  TGV  high  speed 
rail  system  in  Florida.  FOX  performed  a 
comparative  risk  assessment  of  three 
operations:  the  American  Flyer  on  the 
Northeast  Corridor,  the  TGV  on  high 
speed  lines  in  France,  and  the  proposed 
FOX  operation  in  Florida.  See  FRA 
Docket:  RM  Pet.  97-1.  The  analysis 
showed  the  TGV  operation  in  France  to 
pose  less  risk  to  passengers  than  the 
American  Flyer  trainset  on  the 
Northeast  Corridor  and  the  proposed 
FOX  operation  to  be  even  safer  than  the 


TGV  in  France.  The  FOX  risk 
assessment  suggested  that  collision 
avoidance  provided  by  a  dedicated 
right-of-way  with  no  grade  crossings 
more  than  compensated  for  the 
increased  speed  and  decreased 
structiual  strength  of  the  proposed 
equipment 

FRA  cites  these  two  instances  as 
examples  of  what  is  expected  to 
demonstrate -equivalent  safety  for 
proposed  operations  where  the 
equipment  does  not  meet  the  Passenger 
Equipment  Safety  Standards.  FRA 
would  expect  an  analysis  showing  the 
efiiactiveness  of  clearly  compensating 
features,  such  as  closing  grade  crossings, 
providing  absolute  separation  of  lighter 
rail  equipment  from  heavy  rail 
equipment  or  using  highly  capable 
signal  and  train  control  systems  that 
significantiy  reduce  the  probability  of 
accidents  caused  by  human  error.  FRA 
would  provide  advice  and  guidance  ta 
organizations  wishing  to  demonstrate 
equivalent  safety,  but  the  burden  of 
performing  a  comparative  risk 
assessment  aiKl  establishing  that  the 
operation  provides  equivalent  safety  is 
on  the  entity  proposing  to  operate 
equipment  that  does  not  comply  with 
this  part 

§  238.9    Responsibiiity  far 
compliance.  General  compliance 
requirements  are  proposed  in  this 
sectidn.  Paragraph  (a).  Paragraphs  (aMD 
and  (a)(2)  prohibit  a  railroad  subject  to 
part  238  from  committing  a  series  of 
specified  acts  «dth  respect  to  a  train  or 
a  piece  of  passenger  equipment  while 
the  train  or  passenger  equipment  is  in 
service  if  it  has  a  condition  that  does  not 
comply  with  part  238  or  if  it  has  not 
been  inspected  and  tested  as  required  by 
part  238.  In  particular,  consistent  with 
49  U.S.C.  chapter  203,  under  which  the 
provision  is  proposed,  paragraph  (a)(1) 
imposes  a  strict  liability  standard  with 
respect  to  violations  of  the  safety 
appliance  and  power  brake  provisions 
of  part  238.  In  addition  to  the  acts 
prohibited  by  paragraph  (a)(2)  (that  is, 
the  use,  haul,  offering  in  interchange,  or 
accepting  in  interchange  of  defective  or 
not  properly  inspected  equipment), 
paragraph  (a)(1)  prohibits  a  railroad 
&t)m  merely  permitting  the  use  or  haul 
on  its  line  of  such  equipment  if  it  does 
not  conform  with  the  safety  appliance 
and  power  brake  provisions.  See 
§  238.3(b).  By  conti-ast.  paragraph  (aK2} 
imposes  a  lower  standard  of  liability  for 
using,  hauling,  delivering  in 
interchange,  or  accepting  in  interchange 
a  train  or  passenger  equipment  that  is 
defective  or  not  properly  inspected,  in 
violation  of  another  provision  of  this 
part;  a  railroad  subject  to  this  part  is 
liable  only  if  it  knew,  had  notice,  or 
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should  have  known  of  the  existence  of 
either  the  defective  condition  of  the 
equipment  or  the  foiluie  to  inspect  and 
test.  Finally,  paragraph  (a)(3)  establishes 
a  strict  liability  standard  for 
noncompliance  with  any  other 
provision  of  this  part,  for  example,  the 
requirement  to  adopt  a  written  systedi 
safety  plan  under  §  238.103. 

Paragraph  (b).  hi  accordance  with  the 
"use"  or  "haul"  language  previously 
contained  in  the  Safety  AppUance  Acts 
(49  U.S.C  chapter  203)  and  with  FRA's 
general  rulemaking  authority  under  the 
Federal  railroad  safety  laws,  FRA 
proposes  in  paragraph  (b)  that  passenger 
equipment  will  be  considered  "in  use" 
prior  to  departiue  but  after  it  receives  or 
should  have  received  the  necessary  tests 
and  inspections  required  for  movement. 
FRA  will  no  longer  wait  for  a  piece  of 
equipment  with  a  power  brake  defect  to 
be  hauled  before  issuing  a  violation,  a 
practice  frequently  criticized  by  the 
railroads.  FRA  beUeves  that  this 
approach  will  increase  FRA's  ability  to 
prevent  the  movement  of  defective 
equipment  that  creates  a  potential  safety 
hazard  to  both  the  pubUc  and  railroad 
employees.  FRA  does  not  feel  that  this 
approach  increases  the  railroads'  burden 
since  equipment  should  not  be  operated 
if  it  is  found  in  defective  condition  in 
the  pre-departure  tests  and  inspections, 
imless  permitted  by  the  regulations. 

Paragraph  (c).  This  paragraph  clarifies 
FRA's  position  that  the  requirements 
contained  in  the  prop)osed  rules  are 
apphcable  not  oiUy  to  any  "railroad" 
subject  to  this  part  but  also  to  any 
"person,"  as  illustrated  in  §  238.11,  that 
performs  any  function  required  by  the 
proposed  rules.  Although  various 
sections  of  the  proposed  rule  address 
the  duties  of  a  railroad,  FRA  intends 
that  any  person  who  performs  any 
action  on  behalf  of  a  railroad  or  any 
person  who  performs  any  action 
covered  by  the  proposed  rule  is  required 
to  perform  that  action  in  the  same 
manner  as  required  of  a  railroad  or  be 
subject  to  FRA  enforcement  action.  For 
example,  private  car  owner  and  contract 
shippere  that  perform  duties  covered  by 
these  proposed  regulations  would  be 
required  to  perform  those  duties  in  the 
same  manner  as  required  of  a  railroad. 

§  238. 1 1    Civil  penalties .  Section 
238.11  identifies  the  civil  penalties  that 
FRA  may  impose  up"n  any  person, 
including  a  railroad  or  an  independent 
contractor  providing  goods  or  services 
to  a  railroad,  that  violates  any 
requirement  of  this  pari.  These  penalties 
are  authorized  by  49  U.S.C.  21301, 
21302,  and  21304.  The  penalty 
provision  parallels  penalty  provisions 
included  in  numerous  other  safety 
regulations  issued  by  FRA.  Essentially, 


any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  will 
be  subject  to  a  civil  penalty  of  at  least 
$500  and  not  more  than  $10,000  per 
violation.  Civil  penalties  may  be 
assessed  against  individuals  only  for 
willful  violations:  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  creates  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
causes  death  or  injury,  a  penalty  not  to 
exceed  $20,000  per  violation  may  be 
assessed.  In  addition,  each  day  a 
violation  continues  will  constitute  a 
separate  offense.  Finally,  a  person  may 
be  subject  to  criminal  penalties  under 
49  U.S.C.  21311  for  knowringly  and 
willfully  falsifying  reports  required  by 
these  regulations.  FRA  believes  that  the 
inclusion  of  penalty  provisions  for 
failure  to  comply  with  the  regulations  is 
important  ih  ensuring  that  compliance 
is  achieved. 

The  final  rule  will  include  a  schedule 
of  civil  penalties  as  appendix  A  to  this 
part.  Because  such  penalty  schedules 
are  statements  of  policy,  notice  and 
comment  are  not  required  prior  to  their 
issuance.  See  5  U.S.C.  553(b)(3)(A). 
Nevertheless,  commenters  are  invited  to 
submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  under 
each  regulatory  section  that  would 
subject  a  person  to  the  assessment  of  a 
civil  penalty.  Commenters  are  also 
invited  to  recommend  what  penalties 
may  be  appropriate,  based  upon  the 
relative  seriousness  of  each  type  of 
violation. 

§  238. 1 3    Preemptive  effect.  Proposed 
§  238.13  informs  the  public  as  to  FRA's 
views  regarding  what  will  be  the 
preemptive  effect  of  the  final  rule. 
While  the  presence  or  absence  of  such 
a  section  does  not  in  itself  affect  the 
preemptive  efiect  of  a  final  rule,  it 
informs  the  public  concerning  the 
statutory  provision  which  governs  the 
preemptive  effect  of  the  rule.  Section 
20106  of  title  49  of  the  United  States 
Code  provides  that  all  regulations 
prescribed  by  the  Secretary  relating  to 
railroad  safety  preempt  any  State  law, 
regulation,  or  order  covering  the  same 
subject  matter,  except  a  provision 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  hazard  that  is  not 
incompatible  with  a  Federal  law, 
regulation,  or  order  and  that  does  not 
unreasonably  burden  interstate 
commerce.  With  the  exception  of  a 
provision  directed  at  an  essentially  local 
safety  hazard,  49  U.S.C.  20106  will 
preempt  any  State  regulatory  agency 
rule  covering  the  same  subject  matter  as 
the  regulations  proposed  today  when 
issued  as  final  rules. 


§  238. 1 5    Movement  of  passenger 
equipment  with  defective  power  brakes. 
This  section  contains  the  proposed 
requirements  for  movement  of  passenger 
equipment  with  a  power  brake  defect 
without  civil  penalty  liability  imder  this 
part.  (Railroads  remain  liable,  however, 
"in  a  proceeding  to  recover  damages  for 
death  or  injiuy  of  a  railroad  employee 
arising  bom  the  movement  of  the 
defective  equipment.  See  49  U.S.C. 
20303(c).)  A  "power  brake  defect,"  as 
defined  in  paragraph  (a),  "is  a  condKion 
of  a  power  brake  component,  or  other 
primary  brake  component,  that  does  not 
conform  with  this"  rule.  The  term  does 
not  include  a  failure  to  properly  inspect 
such  a  component. 

The  Passenger  Equipment  Safety 
Standards  Working  Group  did  not  reach 
a  consensus  on  the  requirements 
proposed  in  this  section:  however,  the 
Working  Group  did  agree  that  passenger 
operations  needed  some  flexibility  to  get 
passengers  to  their  destination  or,  at  a 
minimum,  to  a  location  where 
passengera  can  safely  disembark.  The 
proposed  requirements  regarding  the 
movement  of  passenger  equipment  with 
defective  power  brakes  are  based  on  the  . 
extensive  discussions  and  information 
presented  in  the  Working  Group 
meetings  and  in  response  to  the 
previous  NPRM  on  power  brakes. 

As  previously  noted  in  the  general 
discussion,  FRA  proposes  to  utilize  the 
authority  granted  in  49  U.S.C.  20306  to 
exempt  passenger  train  operations 
covered  by  this  part  from  the  statutory 
requirements  contained  in  49  U.S.C. 
20303(a)  permitting  the  movement  of 
equipment  with  defective  or  insecure 
brakes  only  if  various  requirements  are 
met,  including  the  requirement  that  the 
movement  for  repair  be  only  to  the 
nearest  location  where  the  necessary 
repairs  can  be  made.  FRA  believes  that 
the  granting  of  this  exemption  is 
justified  based  on  the  technological 
advances  made  in  the  brake  systems  and 
equipment  used  in  passenger 
operations,  and  is  necessary  for  these 
operations  to  make  efficient  use  of  the 
technological  advances  and  protect  the 
safety  of  the  riding  public. 

FRA  also  proposes  to  exempt 
passenger  train  operations  from  a  long- 
standing agency  interpretation,  based  on 
a  1910  Interstate  Commerce 
Commission  order  codified  at  49  CFR 
232.1.  that  prohibits  the  movement  of  a 
train  for  repaire  under  49  U.S.C.  20303 
if  less  than  85  percent  of  the  train's 
brakes  are  operative.  As  noted  in  the 
previous  discussion,  many  passenger 
operations  utilize  a  small  number  of 
cars  in  their  trains  and  the  necessity  to 
cut  out  the  brakes  on  just  one  car  can 
easily  result  in  noncompliance.  FRA 
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believes  that  speed  restrictions  can 
readily  be  used  to  compensate  for  the 
loss  of  brakes  on  a  minority  of  cara. 

Paragraph  (b)(1).  This  paragraph  - 
addresses  the  movement  for  repair  of 
equipment  with  a  power  brake  defect 
found  during  a  Class  I  or  LA  brake  test 
or,  for  Tier  II  equipment,  the  equivalent 
of  a  Class  I  or  lA  brake  test.  This 
paragraph  allows  railroads  the 
flexibility  to  move  passenger  equipment 
with  a  power  brake  defect  found  during 
such  a  test  if  the  following  three 
conditions  are  satisfied:  (1)  if  the  train 
is  moved  for  purposes  of  effecting  repair 
of  the  defect,  without  passengers;  (2)  the 
applicable  operating  restrictions  set 
forth  in  paragraph  (d)  are  complied 
with:  and  (3)  the  information 
concerning  the  defect  is  recorded  on  a 
tag  affixed  to  the  equipment  or  in  an 
automated  defect  tracking  system  as 
specified  in  paragraph  (c)(2). 

Paragraph  (b)(2).  This  paragraph 
permits  railroads  to  move,  for  purposes 
of  scrapping  or  sale,  passenger 
equipment  with  a  power  brake  defect 
found  during  a  Class  I  or  lA  brake  test 
(or  the  Tier  n  equivalent)  if  each  of  the 
following  conditions  is  satisfied:  if  the 
movement  is  without  passengers,  if  the 
speed  of  the  movement  is  15  mph  or 
less,  and  if  the  railroad's  air  brake  or 
power  brake  instructions  are  followed 
when  making  the  movement.  This 
provision  allows  railroads  to  move 
surplus  equipment  without  having  to 
request  permission  for  one-time  moves 
from  FRA,  as  is  currently  required.  FRA 
has  not  had  any  serious  safety  concerns 
with  the  methods  currently  used  by 
railroads  to  move  this  equipment  and 
does  not  believe  its  limited  resources 
should  be  tied  up  in  approving  these 
types  of  moves. 

Paragraph  (c).  generally.  This 
paragraph  addresses  the  use  of 
passenger  equipment  with  a  power 
brake  defect  that  develops  en  route  fi^m 
a  location  where  a  Class  I  or  LA  brake 
test  (or  the  Tier  II  equivalent)  was 
performed  on  the  equipment.  The  two 
basic  requirements  are  that  at  the 
location  where  the  railroad  first  finds 
the  defect,  specified  information  (such 
as  the  nature  of  the  defect  and  the 
destination  where  the  defect  will  be 
repaired)  must  be  placed  on  tags 
attached  to  the  equipment  or  in  a 
computer  tracking  system  and  that  the 
railroad  must  observe  the  applicable 
operating  restrictions  in  paragraph  (d). 
A  third  requirement,  found  in  paragraph 
(c)(3)  is  a  special,  applying  only  if  the 
defect  causes  any  brakes  to  be  cut  out. 

Paragraph  (c)(2)  requires  that 
equipment  being  hauled  for  repairs  be 
adequately  identified.  Currently,  there  is 
no  requirement  that  equipment  with 


defective  power  brakes  be  tagged  or 
otherwise  identified,  although  most 
railroads  voluntarily  engage  in  such 
activity.  Furthermore,  the  current 
regulations  regarding  freight  cars  and 
locomotives  contain  tagging 
requirements  for  the  movement  of 
equipment  not  in  compliance  with  those 
parts.  See  49  CFR  215.9  and  229.9. 
Consequently.  FRA  proposes  to  require 
the  identification  of  equipment  with 
defective  power  brakes  through  either 
the  traditional  tags  which  are  placed  in 
established  locations  on  the  equipment 
or  by  an  automated  tracking  system 
developed  by  the  railroad.  FRA 
proposes  certain  information  which 
must  be  contained  whichever  method  is 
used  by  a  railroad.  FRA  believes  that  the 
proposed  tagging  or  tracking 
requirements  add  reliability, 
accountability,  and  enforceability  for 
the  timely  and  proper  repair  of 
equipment  with  defective  power  brakes. 

In  addition,  under  paragraph  (c)(3).  if 
the  defect  causes  the  brakes  on  the 
equipment  to  be  cut  out.  then  the 
railroad  must  first  find  out  what 
percentage  of  the  power  brakes  in  the 
train  are  cut  out  or  inoperative  in  some 
other  way,  using  the  formula  in 
paragraph  (d)(1).  Next,  the  railroad  must 
notify  the  dispatcher  of  the  percentage 
of  operative  brakes  and  the  movement 
restrictions  imposed  by  paragraph  (d), 
inform  the  railroad's  mechanical  desk  or 
department  about  the  brake  defect,  and 
wsdk  the  train  to  confirm  the  percentage 
of  operative  brakes  at  the  next  point 
where  it  is  safe  to  do  so. 

Paragraph  (d)(1).  This  paragraph 
explains  the  term  "inoperative  power 
brakes"  and  proposes  a  new  method  for 
calculating  the  percentage  of  operative 
power  brakes  (operative  primary  brakes) 
in  a  train.  Regarding  the  term  itself,  a 
cut-out  power  brake  is  an  inoperative 
power  brake,  but  the  failiire  or  cutting 
out  of  a  secondary  brake  system  (as 
defined  in  §  238.5)  does  not  result  in 
inoperative  power  brakes.  For  example, 
failiue  of  djmamic  brakes  does  not 
render  a  power  brake  inoperative  unless 
the  dynamic  brakes  are  in  fact  primary 
brakes.  Although  the  statute  discusses 
the  percentage  of  operative  brakes  in 
terms  of  a  percentage  of  vehicles,  the 
statute  was  written  nearly  a  century  ago 
and  at  that  time  the  only  way  to  cut  out 
the  brakes  on  a  car  or  locomotive  was 
to  cut  out  the  entire  unit  See  49  U.S.C. 
20302(a)(5)(B).  Today,  virtually  every 
piece  of  equipment  used  in  passenger 
service  can  have  the  brakes  cut  out  on 
a  per-truck  or  per-axle  basis. 
Consequently.  FRA  merely  proposes  a 
method  of  calculating  the  percentage  of 
operative  brakes  based  on  the  design  of 
passenger  equipment  used  today,  and 


thus,  a  means  to  more  accurately  reflect 
the  true  braking  ability  of  the  train  as  a 
whole.  FRA  believes  that  the  proposed 
method  of  calculation  is  consistent  with 
the  ihtent  of  Congress  when  it  drafted 
the  statutory  requirement  and  simply 
recognizes  the  technological 
advancements  made  in  braking  systems 
over  the  last  century.  Consequently. 
FRA  proposes  to  permit  the  percentage 
of  operative  brakes  to  be  determined  by 
dividing  the  number  of  axles  in  the  train 
with  operative  brakes  by  the  total 
number  of  axles  in  the  train. 
Furthermore,  for  equipment  utilizing 
tread  brake  units  (TBU),  FRA  proposes 
that  the  percentage  of  operative  brakes 
be  determined  by  dividing  the  number 
of  operative  TBUs  by  the  total  number 
ofTBUs. 

Paragraphs  (d)(2)-(d){4),  generally. 
These  paragraphs  propose  various  speed 
and  other  oi>erating  restrictions  baaed 
on  the  percentage  of  operative  brakes  in 
order  to  permit  passenger  railroads  the . 
flexibility  to  efficiently  move  passengera 
without  compromising  safety.  FRA 
believes  that  the  proposed  movement 
restrictions  actually  enhance  the  safety 
of  the  riding  public.  The  proposed 
requirements  retain  the  basic  principle 
that  a  train  carrying  passengers  shall  not 
depart  a  location  whrae  a  major  brake 
inspections  or  tests  are  |>erformed  on 
that  train  unless  the  train  has  100 
percent  operational  brakes. 

FRA  recognizes  that  there  are  major 
differences  in  the  operations  of 
commuter  or  short-distance  intercity 
passenger  trains,  and  long-distance 
intercity  passenger  trains.  Commuter  ^ 
and  short-distance  intercity  passenger 
trains  tend  to  operate  fairly  short 
distances  between  passenger  stations 
and  generally  operate  in  relatively  short 
tuni'around  service  between  two 
terminals  several  times  in  any  given 
day.  On  the  other  hand,  long-distance 
intercity  passenger  trains  tend  to 
operate  for  long  distances,  with  trips 
between  the  beginning  terminal  and 
ending  terminal  taking  a  day  or  more 
and  traversing  multiple  States  with 
relatively  long  distances  between 
passenger  stations.  Consequently.  FRA 
proposes  slightly  different  requirements 
with  regard  to  the  movement  of 
defective  brake  equipment  in  long- 
distance intercity  passenger  trains. 

FRA  believes  that  passenger  railroads 
can  safialy  and  efficiently  operate  trains 
with  en  route  brake  failures  under  the 
strict  set  of  conditions  proposed.  FRA 
has  long  held  that  the  industry  can 
safely  operate  trains  at  normal  track 
speeds  with  as  low  as  85  percent 
effective  brakes  as  long  as  the 
inoperative  brakes  were  due  to  failures 
which  occurred  en  route  or  due  to 
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defective  cars  being  picked  up  en  route 
and  being  moved  for  repairs.  The  only 
change  being  proposed  to  current 
practice  is  the  additional  flexibility  for 
certain  passenger  operations  to  move 
the  equipment  past  a  location  capable  of 
performing  the  repairs. 

Paragraph  (d)(2j.  This  paragraph 
proposes  operating  requirements  for  the 
movement  of  any  passenger  train  that 
develops  en  route  brake  failures 
resulting  in  74  to  50  percent  operative 
brakes.  In  these  circumstances,  FRA 
proposes  to  allow  the  trains  to  proceed 
only  to  the  next  passenger  station  at  a 
reduced  speed,  not  to  exceed  20  mph, 
to  discharge  passengers  before 
proceeding,  without  passengers,  to  the 
nearest  location  where  the  necessary 
rqMin  can  be  made.  This  provision 
recognizes  the  dangers  of  unloading 
passenger  at  locations  other  than 
passenger  stations  by  allowing  railroads 
to  move  the  equipment  to  a  location 
with  the  facilities  to  handle  the 
discharge  of  passengers.  Furthennore, 
engineering  evidence  and  test  data 
demonstrate  that  the  reduced  speed 
more  than  compensates  for  the  reduced 
braking  force.  At  the  reduced  speed, 
even  with  only  50  percent  effective 
brakes,  a  train  is  able  to  stop  in  a  much 
shorter  distance  than  the  same  train 
traveling  at  the  maximum  operating 
speed  with  100  percent  operative 
brakes. 

Paragraph  (dM3)(i)-  FRA  also.proposes 
to  permit  commuter,  short-distance 
intercity,  and  short-distance  Tier  II 
passenger  trains  experiencing  en  route 
brake  failures  resulting  in  84  to  75 
percent  operative  brakes  to  continue  in 
service  to  the  next  terminal  prior  to 
being  moved  without  passengers  to  the 
nearest  location  were  repairs  can  be 
made.  However,  in  these  circumstances, 
FRA  proposes  that  the  speed  of  the  train 
must  be  reduced  to  50  percent  of  the 
train's  mayimnm  operating  speed  or  40 
mph,  whichever  is  less.  Engineering 
evidence  and  test  data  demonstrate  that 
the  reduced  speed  more  than 
compensates  for  the  reduced  braking 
force.  At  the  reduced  speed,  even  «rith 
only  75  percent  effective  brakes,  a  train 
is  able  to  stop  in  a  much  shorter 
distance  than  the  same  train  traveling  at 
the  maximum  operating  speed  with  100 
percent  operative  brakes. 

Paragraph  (d){3)(ii).  FRA  proposes  to 
permit  commuter  and  short-distance 
intercity  passenger  trains  that  develop 
defective  brake  equipment  en  route 
resulting  in  99  to  85  percent  operative 
brakes,  the  flexibility  to  move  the 
defective  equipment  to  the  next 
terminal  where  passengers  can  be 
unloaded,  prior  to  the  defective 
equipment  being  moved  to  the  nearest 


location  were  repairs  can  be  made. 
During  Working  Group  meetings,  APTA 
presented  engineering  evidence  and  test 
data  that  demonstrated  that  stopping 
distances  remained  well  within  signal 
spacing  distances  with  a  large  margin  of 
safety  even  for  trains  with  as  low  as  85 
percent  effective  brakes. 

Paragraph  (d)(4).  As  noted  above, 
most  long-distance  intercity  passenger 
trains,  both  in  Tier  I  and  Tier  II,  have 
considerable  distances  between  their 
starting  terminal  and  their  ending 
terminal,  thus  FRA  does  not  intend  to 
provide  these  opmations  the  latitude  to 
move  those  large  distance  wiih  defective 
equipment  entrained.  This  paragraph 
permits  the  movement  of  defective 
brake  equipment  in  these  trains  only  to 
the  nearest  forward  location  designated 
as  a  repair  location  for  this  equipment 
by  the  operating  railroad  in  the  list 
required  by  §  238.19(d).  FRA  also 
proposes  to  permit  long-distance 
intercity  passenger  trains  to  continue  in 
service  past  a  designated  repair  location 
to  the  next  forward  passenger  station 
only  if  the  designated  repair  location 
does  not  have  the  facilities  to  saCely 
unload  passengers.  Although  FRA 
proposes  to  permit  the  continued 
operation  of  long-distance  intercity 
passenger  trains  that  deviriop  en  route 
brake  failures  resulting  in  99  to  85 
percent  operative  brakes  at  normal 
speeds,  FRA  proposes  a  speed 
restriction  of  no  greater  than  40  mph 
when  the  en  route  brake  failures  result 
in  84  to  75  percent  operative  brakes. 
Therefore,  although  long-distance 
intercity  passenger  trains  do  not  have 
the  flexibility  to  continue  in  service  to 
the  next  terminal,  these  trains  do  gain 
flexibility  in  being  permitted  to  move  a 
greater  percentage  of  defective 
eqi'ipment  than  currently  allowed  and 
are  able  to  move  that  equipment  to  the 
next  forward  repair  location  rather  than 
the  "nearest"  repair  location  as 
currently  required.  49  U.S.C.  20303(a). 
As  noted  previously,  FRA  believes  that 
the  safety  of  the  traveling  public 
mandates  the  flexibility  of  permitting 
passenger  trains  to  continue  to  the  next 
forward  repair  location  or  passenger 
station  because  requiring  trains  to 
reverse  directions  and  perform  back 
hauls  to  the  nearest  repair  location 
increases  the  risk  of  collision  on  the 
railroad. 

APTA,  in  its  comments  on  a  draft  of 
the  NPRM,  agreed  that  many  of  the 
defects  need  to  be  repaired  but  do  not 
require  stopping  the  car  or  immediately 
taking  it  out  of  service.  Conunenters  are 
requested  to  address  APTA's  concern. 

§  238. 1 7  Movement  of  passenger 
equipment  mth  other  than  power  brake 
defects.  This  section  contains  the 


proposed  requirements  for  the 
movement  of  passenger  equipment  with 
a  condition  not  in  compliance  with  part 
238,  excluding  a  power  brake  defect  and 
including  a  safety  appliance  defect, 
without  civil  penalty  liability  under  this 
part.  (Railroads  remain  liable,  however, 
under  49  U.S.C.  20303(c),  as  described 
in  the  discussion  of  the  previous 
section.) 

The  Working  Group  was  unable  to 
reach  full  consensus  on  the 
requirements  contained  in  this  section. 
There  are  currently  no  statutory  or 
regulatory  restrictions  on  the  mov«ment 
of  passenger  cars  with  deflective 
conditions  that  are  not  power  brake  or 
safety  appliance  defiacts.  The  proposed 
provisions  contained  in  this  section  are 
similar  to  the  provisions  for  moving 
defective  locomotives  and  freight  cars 
currently  contained  in  49  CFR  229.9  and 
215.9,  respectively.  As  these  provisions 
have  generally  wOTked  well  with  regard 
to  the  movement  of  defective 
locomotives  and  freight  cars  and  in 
order  to  maintain  consistency,  FRA  has 
modeled  the  proposed  movement 
requirements  on  those  existing 
requirements.  FRA  proposes  to  allow 
passenger  railroads  the  flexibility  to 
continue  to  use  equipment  with  non- 
safety-ciitical  defects  until  the  next 
scheduled  calendar  day  exterior 
mechanical  inspection.  However,  FRA 
intends  the  calendar  day  mechanical 
inspection  to  be  the  tool  used  by 
railroads  to  repair  all  reported  deflects 
and  to  prevent  continued  use  of 
defective  equipment  to  carry  passengers. 
(Compare  §238. 17(b)  %vith  §238. 17(c).) 

FRA  intends  for  49  CFR  229.9  to 
continue  to  govern  the  movement  of 
locomotives  used  in  passenger  service 
which  develop  defective  conditions,  not 
covered  by  part  238,  that  are  not  in 
compliance  with  part  229.  In  the  final 
rule,  FRA  will  m^ce  any  necessary 
conforming  amendments  to  part  229  in 
order  to  remove  provisions  that  will 
now  be  covered  in  this  part  or  to  make 
inapplicable  to  locomotives  subject  to 
part  238  provisions  of  part  229  that  will 
now  be  covered  in  part  238.  Part  229 
will  continue  to  cover  (non-steam) 
locomotives  that  are  used  by  the  tourist 
railroads  until  such  railroads  are 
covered  by  part  238. 

FRA  also  does  not  intend  to  alter  the 
current  statutory  requirements 
contained  in  49  U.S.C.  20303  regarding 
the  movement  of  passenger  equipment 
with  defective  or  insecure  safety 
appliances.  See  proposed  §§  238.229, 
238.429,  238.431.  Consequently,  in 
paragraph  (d),  FRA  proposes  to  require 
that  passenger  equipment  that  develops 
a  defective  or  insecure  safety  appliance 
continue  to  be  sub)ect  to  all  the 
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statutory  restrictions  on  its  movement. 
Under  the  current  statutory  language — 

A  vehicle  that  is  equipped  in  compliance 
with  this  chapter  whose  equipment  becomes 
defective  or  insecure  nevertheless  may  be 
moved  when  necessary  to  make  repairs 
•  '  •  from  the  place  at  which  the  defect  or 
insecurity  was  Rrst  discovered  to  the  nearest 
available  place  at  which  the  repairs  can  be 
made- 

(1)  on  the  railroad  line  on  which  tfaa  defect 
or  insecurity  was  discovered;  or 

(2)  at  the  option  of  a  connecting  railroad 
carrier,  on  the  railroad  line  of  the  connecting 
carrier,  if  not  farther  than  the  place  of  repair 
described  in  clause  (1)  of  this  subsection. 

49  U.S.C.  20303(a).  It  should  be  noted 
that  the  proposed  requirement 
applicable  to  Tier  I  equipment  merely 
references  the  Railroad  Safety 
Appliance  Standards  (49  CFR  part  231); 
however,  FRA  has  proposed  separate 
safety  appliance  requirements  for  Tier  11 
passenger  equipment.  See  proposed 
§§  238.429  and  238.431. 

FRA  proposes  that  passenger 
equipment  that  is  found  with  conditions 
not  in  compliance  with  this  part,  other 
than  power  brake  defects,  be  moved 
only  after  a  qualified  mechanical 
inspector  has  determined  that  the 
equipment  is  safe  to  move  and 
determined  any  restrictions  necessary 
for  the  equipment's  safe  movement 
FRA  also  proposes  to  allow  railroads  to 
move  equipment  based  on  an 
assessment  made  by  a  qualified 
mechanical  inspector  in  commimication 
with  on-site  peraoiuiel.  FRA  proposes 
this  allowance  based  on  the  reality  that 
mechanical  peraoiuiel  are  not  readily 
available  at  every  location  on  a 
railroad's  line  of  road.  However,  FRA 
further  proposes  that  if  a  qualified 
mechanical  inspector  does  not  actually 
inspect  the  equipment  to  determine  that 
it  is  safe  to  move,  then,  at  the  first 
forward  location  where  a  qualified 
mechanical  inspector  is  on  duty,  an 
inspector  will  perform  a  physical 
inspection  of  the  equipment  to  confirm 
the  initial  assessment  made  while  in 
communication  with  on-site  peraonnel 
previously.  Paragraph  (c)(3)  requires 
tracking  of  the  defect  in  either  of  two 
ways.  One  option  is  to  tag  the 
equipment  in  a  maimer  similar  to  what 
is  currently  required  under  §  215.9  for 
freight  cars.  The  second  option  is  to 
record  the  specified  information  in  an 
automated  tracking  system.  The  latter 
alternative  is  offered  to  provide 
railroads  some  flexibility  and  in 
recognition  of  advances  made  in 
electronic  recordkeeping. 

Under  paragraph  (c),  FRA  proposes 
that  after  a  mechanical  inspector  verifies 
that  a  noncomplying  piece  of  equipment 
is  safe  to  remain  in  passenger  service. 


that  piece  of  equipment  may  remain  in 
passenger  service  until  its  next  calendar 
day  mechanical  inspection.  However, 
under  paragraph  (b),  equipment 
containing  noncomplying  conditions  at 
the  time  of  the  calendar  day  mechanical 
inspection  may  be  moved  from  that 
location  only  if  the  noncomplying 
conditions  are  repaired  or  if  all  of  the 
following  conditions  are  satisfied:  (1)  if 
the  equipment  is  moved  out  of 
passenger  service  and  in  a  non-revenue 
train  for  the  purpose  of  effectuating  the 
repaira;  (2)  if  the  requirements  of 
paragraphs  (c)(2)  and  (c)(3)  (regarding 
tagging  and  notification)  are  satisfied; 
and  (3),  in  the  case  of  a  safety  appliance 
defect,  if  the  special  conditions  of 
paragraph  (d)  are  met.  As  discussed 
previously,  FRA  has  intentionally 
provided  railroads  wide  flexibility  in 
where  and  when  it  will  perform  the 
calendar  day  mechanical  inspection  in 
order  to  permit  railroads  to  get  the 
equipment  to  locations  most  conducive 
to  conducting  the  inspections.  Thus, 
FRA  intends  for  calendar  day 
mechanical  inspections  of  passenger 
equipment  to  be  conducted  at  locations 
where  qualified  mechanical  inspectors 
are  available  and  where  virtually  any 
necessary  repair  can  be  made. 
Consequently,  FRA  does  not  believe  that 
the  proposed  restrictions  on  the 
movement  of  noncomplying  equipment 
will  be  overly  burd«asome  to  the 
industry. 

Paragraph  (d)  states  the  special 
statutory  restrictions  on  the  movement 
of  passenger  equipment  with  a  safety 
appliance  defect 

APTA,  in  its  comments  on  a  draft  of 
the  NPRM,  agreed  that  many  of  the 
defects  need  to  be  repaired  but  do  not 
require  shopping  the  car  or  immediately 
taldng  it  out  of  scnvice.  APTA  further 
noted  that  this  section  does  not  take  into 
account  the  fact-based  maintenance 
cycles  for  equipment,  subsystems,  and 
components  as  the  introduction  of 
technology  outpaces  the  regulatory 
process.  Conunenters  are  requested  to 
address  APTA's  concerns. 

§  238. 1 9    Reporting  and  tracking 
defective  equipment.  This  section 
contains  the  reporting  and  tracking 
requirements  that  passenger  railroads 
must  maintain  regarding  defective 
passenger  equipment  The  Working 
Group  did  not  reach  consensus  on  the 
requirements  proposed  in  this  section. 
FRA  proposes  to  require  that  each 
railroad  develop  and  maintain  a  system 
for  reporting  and  tracking  equipment 
defects.  FRA  proposes  that  for  each 
equipment  defect  discovered  by  the 
railroad  on  equipment  used  by  the 
railroad  the  system  record:  the  number 
by  which  the  equipment  is  identified. 


type  of  defect,  when  the  defect 
occurred,  the  determination  made  by  a 
qualified  mechanical  inspector  on  how 
to  hantUe  the  defect,  and  finally  how 
and  when  the  defect  was  corrected.  FRA 
has  not  proposed  any  specific  method  or 
means  by  which  a  railroad  should 
gather  and  maintain  the  required 
information.  FRA  believes  that  each 
railroad  is  in  the  best  position  to 
determine  the  method  oLobtaining  the 
required  information  which  is  most 
efficient  and  effective  based  on  its 
specific  operation.  Thus,  railroads  could 
maintain  this  information  electronically 
in  conjunction  with  their  automated 
tracking  system,  if  so  desired. 

FRA  believes  that  reporting  and 
tracking  of  defective  equipment  are 
essential  features  of  any  effective  system 
safety  program.  Railroad  managers  are 
able  to  utilize  such  systems  to  ensure 
that  the  railroad  complies  with  safety 
regulations,  does  not  use  unsafe 
equipment,  makes  needed  repairs,  and 
has  failure  data  to  make  reliability-based 
decisions  on  maintenance  intervals. 
Fiuthermore,  most  passenger  railroads 
ciurently  have  some  sort  of  reporting 
and  tracking  system  in  place.  FRA 
recognizes  that  some  railroads  may  have 
to  inciu  additional  initial  costs  to 
develop  or  improve  defect  reporting  and 
tracking  systems;  however,  FRA 
believes  these  costs  can  be  recouped 
through  the  increased  operating 
efficiency  that  an  effective  reovding 
and  tracking  system  provides. 

Paragraph  (b)  requires  that  railroads 
maintain  the  required  information  for  a 
period  equal  to  one  periodic 
maintenance  interval  for  each  specific 
type  of  equipment  as  described  in  the 
railroad's  system  safety  plan.  FRA 
believes  that  this  minimum  retention  ^ 
period  will  ensure  that  the  records 
remain  available  when  they  are  most 
needed,  but  will  not  place  a 
burdensome  record  storage  requirement 
on  railroads.  However,  FRA  strongly 
encourages  railroads  to  keep  these 
records  for  longer  periods  of  time 
because  they  form  the  basis  for  future 
reliability-driven  decisions  concerning 
test  and  maintenance  intervals. 

Paragraph  (d)  requires  railroads 
operating  long-distance  passenger  trains 
to  list  the  locations  where  repairs  can  be 
made  to  the  equipment.  FRA  believes 
that  the  operators  are  in  the  best 
position  to  determine  which  locations 
have  the  necessary  expertise  to  handle 
the  repairs  of  the  somewhat  advanced 
braking  systems  utilized  in  passenger 
trains.  FRA  also  proposes  a  broad 
performance-based  requirement  that 
railroads  operating  this  equipment 
designate  a  sufficient  numbrar  of  repair 
locations  to  ensure  the  safe  and  timely 
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repair  of  the  equipment.  FRA  intends  to 
fine  a  railroad  for  violating  this 
proposed  requirement  or  take  other 
enforcement  action  if.  based  on  its 
expertise  and  experience,  FRA  believes 
the  railroad  is  failing  to  designate  an 
adequate  number  repair  locations. 

§238.21     Special  approval 
procedure.  This  section  states  the 
procedures  to  be  followed  when  seeking 
to  obtain  FRA  approval  of  a  pre-revenue 
service  acceptance  testing  plan  under 
§§  238.113  or  238.603  or  an  alternative 
standard  under  §§  238.115  ("Fire 
safety").  238.223  ("Fuel  tanks"), 
238.309  ("Periodic  brake  equipment 
maintenance"),  238.311  ("Single  car 
test"),  238.405  ("Longitudinal  sUtic 
compressive  strength"),  or  238.427 
("Suspension  system").  Procedures  for 
obtaining  FRA  approval  of  inspection, 
testing,  and  maintenance  programs  for 
Tier  II  equipment  under  §  238.503  are 
found  at  §  238.505. 

Subpart  B — System  Safety  and  General 
Requirements 

§  238. 101     Scope.  This  subpart 
contains  the  system  safety  program 
requirements  to  be  applied  to  all 
passenger  equipment  subject  to  this 
part.  Although  FRA  initially  considered 
addressing  system  safety  requirements 
for  Tier  I  and  Tier  11  equipment 
separately,  FRA  is  proposing  broad, 
miniiniim  requirements  which  can  be 
applied  to  all  types  of  passenger  railroad 
systems.  Therefore,  separate 
requirements  are  not  needed. 

The  Working  Group  did  not  reach 
consensus  on  the  system  safety 
requirements  as  they  apply  to  Tier  I 
equipment,  but  strong  support  exists 
among  Working  Group  members  to 
apply  formal  system  safety  planning  to 
Tier  I  equipment.  The  Tier  II  Subgroup 
did  reach  full  consensus  on  the  system 
safety  program  requirements  as  they 
apply  to  Tier  II  ecmipment. 

Tier  I  and  Tier  U  passenger  equipment 
is  used  in  a  heavy  rail  environment  that 
includes  a  mixture  of  freight  and  rail 
passenger  traffic  and  highway-rail  grade 
crossings  used  by  heavy  highway 
vehicles.  Such  an  environment  makes 
reliance  on  collision  avoidance  risky.  As 
a  result,  crash  worthiness  must  be 
designed  into  the  equipment. 

However,  situations  may  arise  where 
requiring  strict  adherence  to  either  the 
Tier  I  standards  or  the  Tier  II  standards 
may  prevent  rail  passenger 
transportation  that  is  in  the  public 
interest  As  a  resuh.  FRA  intends  that 
the  system  safety  planning  process 
allow  railroads  to  develop  approaches  to 
providing  rail  passenger  transportation 
that  do  not  meet  all  the  Passenger 
Equipment  Safety  Standards  but 


compensate  by  providing  safety 
equivalency  to  that  provided  by  meeting 
the  full  set  of  equipment  safety 
standards.  For  example,  a  rail  passenger 
operator  would  be  allowed  to  se^  relief 
from  some  of  the  structural  standards 
based  on  a  dedicated  right-of-way  or  an 
advanced  signaling  system.  However, 
the  burden  of  demonstrating  safety 
equivalency  based  on  a  comprehensive 
risk  assessment  £bI1s  squarely  on  the 
organization  proposing  the  rail 
passenger  operation  that  does  not  meet 
all  the  equipment  standards. 

The  system  safety  plan  must  be  a 
living  document  thJat  evolves  with  the 
passenger  rail  system,  and  the  system 
safety  program  detailed  in  the  plan 
should  be  enforced  until  the  system  is 
decommissioned.  Ideally,  the  system 
safety  program  would  be  in  place  at  the 
inception  of  the  system.  This  allows  the 
maximum  benefit  of  the  program  to  be 
achieved.  Tier  II  equipment  and  major 
new  purchases  of  Tier  I  equipment  will 
allow  system  safety  planning  to  be  used 
in  the  design  and  development  phase  of 
the  new  equipment.  However,  for  the 
most  part.  Tier  1  system  safety  programs 
must  be  tailored  to  existing  operations 
and  equipment 

The  system  safety  approach  can  be 
instituted  at  any  point  in  the  life  cycle 
of  a  passenger  rail  system.  APTA 
currently  publishes  a  voluntary  system 
safety  program  guide.  Several  APTA 
members,  which  operate  existing  Tier  I 
equipment,  instituted  this  system  safety 
program  on  their  existing  rail  systems. 
APTA  periodically  audits  these 
programs  and  provides  the  operating 
authority  with  feedback  on  how  well  the 
system  safety  program  has  been 
implemented.  As  previously  noted, 
AFTA  has  suggested  that  commuter 
railroads  be  allowed  to  regulate 
themselves  in  this  area,  and  that  FRA 
not  issue  any  regulations  governing 
such  plans.  See  preamble  discussion:  in 
the  preamble  FRA  asked  a  variety  of 
questions  that  commenters  should 
address  regarding  the  need  for  system 
safety  plans,  and  if  such  plans  should  be 
required  what  their  contents  should 
contain  and  whether  FRA  should 
enforce  the  various  elements  of  the 
plans. 

In  addition,  Amtrak  recently  started  a 
corporate  system  safety  program 
initiative  to  make  a  formal  system  safety 
program  an  integral  part  of  the  way 
Amtrak  conducts  business.  The  value  of 
the  formal  system  safety  process  is 
rapidly  being  recognized  by  the 
passenger  railroad  industry  and  is 
becoming  an  accepted  way  of  doing 
business. 

§  238. 1 03    General  system  safety 
pequirements.  Paragraph  (a)  requires 


each  railroad  operating  equipment 
subject  to  this  part  to  adopt  and 
annually  update  a  system  safety  plan 
and  implement  a  system  safety  program 
using  MIL-STE)-882(C)  as  a  guide.  MIL-' 
STD-882(C)  is  a  military  standard 
issued  by  the  Department  of  Defense 
that  describes  system  safety  planning 
and  system  safety  programs  used  by  the 
Unites  States  military  for  procuring  and 
operating  weapon  systems.  See  also  the 
discussion  under  §  238.5  of  this  section- 
by-section  analysis.  FRA  does  not 
attempt  to  dictate  to  railroads  how  to 
apply  this  guidance.  Railroads  should 
tailor  their  application  of  the  guidance 
to  their  unique  safety  needs  and 
operating  scenarios. 

Paragraphs  (b)-(d)  describe  the 
various  elements  required  to  be 
included  in  the  plan.  In  particular, 
paragraph  (e)  requires  the  operating 
railroad  to  document  how  the  design 
meets  safety  reqxiirements  and  to  track 
how  safety  issues  were  raised  and 
resolved.  This  is  a  necessary  step  to 
demonstrate  that  risks  were  identified 
and  eliminated  or  mitigated. 

Paragraph  (f)  requires  the  system 
safety  plan  to  describe  how  operational 
limitations  are  to  be  imposed  if  the 
design  cannot  meet  certain  safety 
requirements.  Operational  limits  are  the 
least  desirable  and  thus  the  last  means 
considered  to  reduce  a  safety  risk. 

Paragraph  (g)  establishes  tne  dates  by 
which  the  operating  railroad  must  adopt 
a  system  safety  plan  for  each  of  the  three 
categories  of  passenger  equipment. 

Paragraph  (h)  obliges  the  railroad  to 
allow  FRA  to  inspect  and  copy  its 
system  safety  plan  and  the 
documentation  required  t)y  paragraph 
(e). 

§  238. 1 05    Fire  protection  program. 
Paragraph  (a)  requires  that  the  operating 
railroad's  system  safety  program  address 
the  fire  safety  of  new  equipment  during 
the  deoign  stage  so  as  to  reduce  the  risk 
of  harm  due  to  fire  on  such  equipment 
to  an  acceptable  level  as  defined  in 
MIL-STI>-882(C).  Paragraph  (b)  requires 
that  railroads  make  a  written  analysis  of 
the  fire  protection  problem.  These 
paragraphs  require  the  operating 
railroad  to  ensure  that  good  fire 
protection  practice  is  used  during  the 
design  and  operation  of  the  equipment 
Using  this  good  fxactice  will  allow  the 
FRA  fire  safety  regulations  to  be  kept  to 
a  minimiun.  Four  elements  of  this 
analysis  correspond  to  required  action 
undw  §23a.ll5.  "Fire  safety':  the 
installation  of  overheat  detectors,  a  fire 
or  smoke  detection  system,  and  a  fixed, 
automatic,  fire-suppression  system 
where  the  railroad's  written  analysis 
determines  they  are  required  and 
compliance  with  the  railroad's  written 
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procedures  for  the  inspection,  testing, 
and  maintenance  of  fire  safety  systems 
and  equipment  that  such  procedures 
designate  as  mandatory.  See 
§238.115(c)-(f). 

Paragraph  (c)  requires  the  operating 
railroad  to  exercise  reasonable  care  to 
assure  that  the  system  developer  follows 
the  design  criteria  and  performs  the 
tests  required  by  the  railroad's  fire 
safety  program  diuing  the  design  of  new 
equipment.  To  fulfill  this  obligation  in 
part,  the  operating  railroad  must  include 
fire  safety  requirements  in  each  of  its 
contracts  for  the  purchase  of  new 
equipment. 

Paragraph  (d)  requires  that  existing 
passenger  equipment  and  operations  be 
subjected  to  a  fire  safety  analysis  similar 
to  that  proposed  for  new  equipment  in 
paragraphs  (a)-(c).  A  preliminary  fire 
safety  analysis  would  be  required 
within  the  first  year.  This  effort  would 
constitute  an  overview  of  the  fleet  and 
service  environments,  together  with 
known  elements  of  risk  (e.g.,  tuimels). 
For  any  category  of  equipment  and 
service  identified  as  possibly  presenting 
unacceptable  risk,  a  full  analysis  and 
any  necessary  remedial  action  would  be 
required  within  the  following  year.  A 
■full  fire  safety  analysis,  including 
review  of  the  extent  to  which  interior 
materials  in  all  existing  cars  comply 
with  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  contained  in  Appendix  B 
to  this  part  or  alternative  standards 
approved  ))y  FRA  under  this  p>art.  would 
be  required  within  4  years.  This  overall 
review  would  closely  parallel  and 
reinforce  the  passenger  train  emergency 
preparedness  planning  effort  that  will 
be  mandated  under  a  separate  docket 
(see  62  FR  8330;  February  24, 1997). 

This  paragraph  responds  to  NTSB 
concerns  announced  on  June  17,  1997, 
in  adopting  its  report  on  the  collision  of 
the  N4ARC  commuter  train  with 
Amtrak's  Capitol  Limited  at  SUvot 
Spring,  Maryland,  and  approving 
related  recommendations.  Among  13 
recommendations  to  be  addressed  to 
FRA  was  the  following: 

Require  that  a  comprehensive  inspection  of 
all  conunuter  passenger  cars  t>e  performed  to 
independently  verify  that  the  interior 
materials  in  these  cars  meet  the  expected 
performance  requirements  for  flammabiUty 
and  smoke  emissions  characteristics. 

The  Abstract  of  Final  Report  did  not 
include  any  express  finding  that 
materials  in  the  MARC  cab  car  did  not 
meet  FTA/FRA  criteria  for  flanunability 
and  smoke  emission  characteristics. 
However,  FRA  understands  that  the  full 
report  may  point  to  the  introduction  of 
some  non-standard  materials  during 


refurbishing  and  repair  of  the  car.  The 
Board  did  find  as  follows: 

19.  Because  other  commuter  passenger  cars 
may  also  have  interior  materials  that  may  not 
meet  specified  performance  criteria  for 
flammability  and  smoke  emission 
characteristics,  the  safety  of  passengers  in 
those  cars  could  be  at  risL  ^ 

20.  The  federal  guidelines  on  the 
flammability  and  smoke  emission 
characteristics  and  the  testing  of  interior 
materials  do  not  provide  for  the  integrated 
use  of  passenger  car  interior  materials  and,  as 
a  result,  are  not  useful  in  predicting  the 
safety  of  the  interior  anviroiunent  of  a 
passenger  car  in  a  fire. 

FRA  believes  that  existing  fire  safety 
guidelines  have  continuing  value  for 
their  specific  purpose.  Those  guidelines 
are  proposed  for  codification  in 
§  238.115  as  the  best  currently  available 
criteria  for  analysis  of  individual 
materials,  and  NTSB  representatives  on 
the  working  group  have  not  suggested 
alternative  proposals.  However,  as 
explained  in  the  preamble,  FRA  is 
conducting  research  through  the 
National  Institute  of  Standards  and 
Technology  to  address  the  interaction  of 
materials  and  other  aspects  of  fire  safety 
from  a  broader,  systems  approach.  This 
philosophy  is  embodied  in  proposed 
§  238.105(a)-(c)  with  respect  to  new 
eqmpment  Based  on  this  ongoing 
research,  FRA  may  propose  new  fire 
safety  performance  criteria  in  the 
second  phase  of  this  rulemaking. 

FRA  agrees  with  the  Board  tlut  steps 
must  be  taken  to  minimize  fire  safety 
vulnerabilities  in  the  existing  rail 
passenger  equipment  fleet.  Present  fire 
safety  guidelines  are  advisory  and  were 
not  introduced  by  FRA  until  1984.  Even 
in  recent  years,  passenger  railroads  have 
been  free  to  utilize  non-compliant 
materials  (particularly  during  interior 
refurbishment  funded  locally  without 
FTA  support).  It  is  appropriate  for  each 
conunuter  authority  and  Amtrak  to 
evaluate  the  mix  of  materials,  possible 
sources  of  ignition,  and  potential  fire 
environments — includii^  ttumels.  cuts 
and  elevated  structures  where 
evacuation  to  the  outside  of  the  vehicle 
may  be  difficult  or  ineffectual  in 
reducing  the  risk  of  injury — ^relevant  to 
the  risk  of  injury  due  to  fire  or  smoke 
exposiue. 

FRA  is  concerned  in  particular  with 
the  risk  arising  fivm  the  operation  of  cab 
cars  forward  and  MU  locomotives.  Due 
to  their  position  in  the  lead  of  a 
passenger  train,  these  vehicles  are  more 
greaUy  exposed  to  the  risk  of  fire  bom 
collisions  with  other  rail  vehicles  as 
well  as  highway  vehicles  at  grade 
crossings.  In  a  collision,  fire  may  erupt 
bom  the  fuel  tanks  of  both  the  rail  and 
highway  vehicles,  and  also  from  tanks 


used  by  highway  vehicles  that  transpmt 
loads  of  flammable  material.  The  level 
of  risk  on  each  railroad  corresponds  to 
the  number  of  highway-rail  grade 
crossings,  density  of  rail  traffic,  and 
opportunities  for  collisions. 

FRA  requests  comments  on  the  costs 
and  benefits  associated  with  the 
approach  contained  in  paragraph  (d) 
should  railroads  be  succes^l  in 
establishing  the  categorical  framework 
assumed  for  the  analysis.  Is  the  period 
of  time  allowed  adequate  to  complete  a 
review  of  the  existing  fleet  and  differing 
operating  environments?  To  what  extent 
does  available  fire  safety  literature 
adequately  support  this  undertaking? 
What  difficulties  will  be  faced  in 
identifying  the  source  and  current 
characteristics  of  interior  materials, 
particularly  in  older  cars  and  cars  that 
have  been  transferred  from  the  initial 
purchasor?  In  cars  that  have  been 
refurbished  by  the  railroad's  own  shop 
or  a  contract  shop? 

§  238. 1 07    Software  safety  program. 
This  section  provides  requirements  for 
the  software  portion  of  the  system  safety 
program  and  ties  the  system  safety 
program  to  §  238.121,  which  describes 
the  requirements  for  software  that 
controls  safety  features  of  Tier  I  or  Tier 
n  equipment 

§  238. 1 09    Inspection,  testing,  and 
maintenance  program.  This  section 
contains  the  general  requirements  for 
the  railroad's  program  for  inspecting, 
testing,  and  maintiiining  Tier  I 
equipment  (The  inspection,  testing,  and 
maintenance  program  for  Tier  n 
equipment  is  covered  under  §  238.503.) 
FRA's  goal  is  a  set  of  standards  to 
ensure  that  the  equipment  remains  safe 
as  it  wears  and  ages,  to  protect  the 
worken  who  perform  the  inspection, 
testing,  and  maintenance  tasks,  and  to 
provide  flexibility  enough  to  allow 
individual  railroads  to  adapt  the 
maintenance  standards  to  their  o«vn 
unique  operating  enviroiunent  FRA 
based  the  proposed  requirements  on  the 
extensive  discussions  and  information 
presented  in  the  Working  Group 
meetings. 

Paragraph  (a)  requires  a  railroad  that 
operates  Tier  I  passenger  equipment 
subject  to  this  part  to  provide  to  FRA, 
if  requested,  particulars  about  its 
inspection,  testing,  and  maintenance 
program  for  that  equipment,  including 
the  following: 

•  Safety  inspection  procedures, 
intervals  and  criteria;Washington,  DC 

•  Testing  procedures  and  intervals; 

•  Scheduled  preventive  maintenance 
intervals; 

•  Maintenance  procedures;  and 

•  Training  of  workers  who  perform 
the  tasks. 
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Since  FRA  does  not  dictate  the 
contents  of  the  program,  individual 
railroads  retain  much  flexibility  to  tailor 
the  program  to  their  individual  needs 
and  experience.  At  the  same  time.  FRA 
believes  this  requirement  is  an 
important  component  of  the  overall 
system  safety  program  and  the  approach 
will  cause  railroads  to  re-examine  their 
inspection,  testing,  and  maintenance 
procedures  to  determine  that  they  are 
adequate  to  ensure  that  the  safety- 
related  components  of  their  equipment 
are  not  deteriorating  over  time.  This 
approach  represents  good  business 
practice  and  in  most  cases  merely 
formalizes  what  passenger  railroads  are 
already  doing.  However,  FRA  believes 
this  section  will  provide  valuable 
guidance  to  regional  governments  or 
coalitions  attempting  to  establish  new 
commuter  rail  service. 

Paragraph  (b)  defines  broadly  the 
types  of  conditions  that  can  endanger 
the  safety  of  the  crew,  passengers,  or 
equipment  that  the  inspection,  testing, 
and  maintenance  program  should  be 
designed  to  prevent  or  to  detect  and 
correct.  Beyond  promulgating  and 
enforcing  an  extensive  set  of  Federal 
safety  regulations  on  this  subject,  FRA 
is  not  proposing  to  specify  how  a 
railroad  should  prevent  or  detect  these 
conditions.  Instead,  the  proposed 
standards  leave  these  details  to  be 
developed  by  each  individual  railroad. 

Paragraph  (c)  establishes  a  link 
between  scheduled  maintenance 
intervals  and  the  system  safety  program. 
Scheduled  maintenance  intervals 
should  be  set  so  that  worn  parts  are 
replaced  before  they  fail.  Initial 
intervals  should  be  based  on 
manufacturer's  recommendations.  As 
operating  experience  is  gained,  FRA 
believes  thabecciunulatcKl  reliability 
data  should  be  used  as  the  basis>for 
changing  preventive  maintenance 
intervals  on  safety-critical  components. 
This  standard  will  encourage  railroads 
to  keep  reliability  records  on  safaty- 
criticaJ  components  that  will  provide 
confidence  that  any  safety  or  economic 
trade-offs  have  a  firm  basis. 

Paragraph  (d)  requires  operating 
railroads  to  adopt  standard  operating 
procediu^s,  in  writing,  on  how  to  safely 
perform  all  safety-critical  inspection, 
testing,  and  maintenance  tasks.  This 
provision  is  intended  to  provide 
protection  to  the  workers  who  perform 
these  tasks.  Inspecting,  testing  and 
maintaining  rail  passenger  equipment 
involves  many  iiiherenUy  dangerous 
tasks,  FRA  does  not  intend  to  prescribe 
to  how  to  perform  these  tasks.  The 
proposed  standard  requires  each 
individual  railroad  to  think  through 
how  to  safely  perform  these  tasks  and  to 


develop  procedures  that  are  safe  under 
its  individual  set  of  working  conditions. 
Standard  operating  procedures  can  be  a 
key  component  of  a  training  program  to 
ensure  new  employees  know  how  to  do 
their  jobs  safely. 

§ 238. Ill     Tradning.  qualification, 
and  designation  program.  This  section 
contains  the  proposed  training, 
qualification,  and  designation 
requirements  for  workers  (that  is,  both 
railroad  employees  and  contractors  as 
defined  in  the  section)  who  perform 
inspection,  testing,  and  maintenance 
tasks.  FRA  believes  that  worker  training. 
qualification,  and  designation  are 
central  to  a  safe  operation. 

Labor  organizations  representing 
mechanical  employees  believe  that  only 
employees  who  receive  a  long-term 
apprenticeship  and  on-the-job 
training — typical  of  their  membership — 
are  qualified  to  perform  inspection, 
testing,  and  maintenance  tasks.  Labor 
organizations  representing  operating 
employees  (train  crews)  believe  the 
work  of  inspecting  and  testing  is  largely 
outside  the  scope  of  work  that  should  be 
performed  by  their  members,  and  that 
railroads  do  not  provide  adequate 
training  to  their  members  for  them  to 
effectively  inspect  and  test  equipment. 

Operating  railroads  believe  a  difiierent 
level  of  skills  is  needed  for  simple 
inspections  and  tests  ("checkers")  than 
is  required  for  trouble-shooting  and 
correction  of  problems  ("maintainers"). 
As  a  practical  reality,  operating 
railroads  make  the  point  that  they 
cannot  afford  to  train  their  entire 
inspection,  testing,  and  inaintenance 
work  force  to  be  highly-skilled 
maintainers.  Operating  railroads  claim 
that  operating  employees  can  be  easily 
trained  to  perform  the  less  complex 
inspection  and  testing  tasks  and  in  fact 
have  been  performing  these  tasks 
effectively  for  years. 

Mechanical  employee  labor 
organizations  counter  this  point  with  a 
strong  belief  that  operating  employees — 
lacking  the  experience  and  trained  eye 
of  a  mechanical  employee — perform  a 
cursory  inspection  that  misses  defects  or 
problems  that  would  be  caught  by  a 
mechanical  employee. 

As  a  result  of  these  widely  different 
points  of  view,  the  Working  Group 
failed  to  reach  overall  consensus  on  the 
requirements  contained  in  this  section. 
FRA  based  the  proposed  requirements 
on  the  extensive  discussions  and 
information  presented  in  the  Working 
Group  meetings  as  the  merits  and 
drawbacks  of  various  approaches  to 
setting  the  safety  standards  covered  in 
this  section  were  debated. 

Paragraph  (a)  requires  railroads  to 
establish  and  comply  with  a  training. 


qualification,  and  designation  program 
for  employees  and  contractors  who 
perform  safety-related  inspection, 
testing,  or  maintenance  tasks  under  this 
part.  "Contractor,"  in  this  context, 
means  "a  person  under  contract  with 
the  railroad  or  ^  employee  of  a  person 
under  contract  with  the  railroad." 
Paragraph  (b)  lists  the  steps  that  must  be 
followed  in  developing  a  training, 
qualification,  and  designation  program. 

FRA  believes  that  the  list  of  general 
requirements  enumerated  in  this  section 
informs  railroads  what  their  training, 
qualification,  and  designation  program 
must  do  reasonably  to  ensure  that 
employees  know  how  to  keep  the 
equipment  running  safely.  Most 
passenger  railroads  have  training 
programs  in  place  that  meet  or  come 
close  to  meeting  these  proposed 
requirements.  The  list  of  actions  that 
FRA  proposes  would  compel  railroads 
to  evaluate  their  operation  and  focus 
their  training  resources  where  the  need 
is  greatest. 

FRA  recognizes  that  some  passenger 
railroads  will  be  forced  to  place  a 
greater  emphasis  on  training  and 
qualifications  than  they  have  in  the 
past,  and  this  requirement  will  result  in 
additional  costs  for  those  railroads. 
However,  the  proposed  rule  allows  the 
railroads  the  flexibility  that  they  need  to 
provide  only  that  training  which  an 
employee  needs  for  a  specific  job.  The 
proposed  rule  does  not  require  the 
"checkers"  to  receive  the  intensive 
training  needed  for  the  "maintainers." 
ThQ  training  can  be  tailored  to'the  need. 
Across  the  industry  as  a  whole,  this 
proposal  will  not  require  extensive 
changes  in  the  way  passenger  railroads 
currently  operate.  But  it  will  prevent 
railroads  from  using  minimally  trained 
and  unqualified  people  to  perform 
crucial  safety  tasks. 

Benefits  can  be  gained  firom  this 
increased  investment  in  training.  Better 
inspections  will  be  performed,  resulting 
in  the  running  of  less  defective 
equipment,  which  translates  to  a  better 
safety  record.  Equipment  conditions 
requiring  maintenance  attention  are 
more  likely  to  be  found  while  the 
equipment  is  at  a  maintenance  or  yard 
site  where  repairs  can  be  more  easily 
done.  Trouble-shooting  will  take  less 
time.  More  maintenance  will  be  done 
right  the  first  time,  resulting  in  cost 
savings  due  to  less  rework. 

APTA,  in  commenting  on  a  draft  of 
the  NPRM,  believes  that  this  section's 
requirements  are  overly  detailed  in 
scope,  content,  and  record  keeping. 
APTA  maintains  that  broad 
interpretation  of  the  regulation  could 
lead  to  arbitrary  enforcement  resulting 
in  misdirection  of  training  resources.  In 
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addition,  APTA  contends  that  the 
proposal  adds  costs  without  a 
corresponding  safety  benefit — the  cost 
to  develop  and  implement  the  training 
programs  and  the  cost  to  hire  additional 
work  force  to  perform  the  duties  of 
those  employees  attending  the  required 
training  classes.  Commenters  are  invited 
to  address  APTA's  concerns. 

§  238. 113    Pre-reven  ue  service 
acceptance  testing  plan.  This  section 
provides  requirements  for  pre-revenue 
service  testing  of  passenger  equipment 
and  ties  the  system  safety  program  to 
subpart  G,  which  describes  the 
requirements  for  the  introduction  of 
new  technology  that  rould  affect  safety 
systems  of  Tier  II  passenger  equipment. 
These  tests  are  extremely  important  in 
that  they  are  the  culmination  of  all  the 
safety  analysis  and  component  tests  of 
the  system  safety  program.  The  pre- 
revenue  service  tests  are  intended  to 
demonstrate  the  effectiveness  of  the 
system  safety  program  and  prove  that 
the  equipment  can  be  operated  safely  in 
its  intended  environment. 

For  equipment  that  has  not  previously 
been  used  in  revenue  service  in  the 
United  States,  paragraph  (a)  requires  the 
operating  railroad  to  develop  a  pre- 
revenue  service  acceptance  testing  plan 
and  obtain  FRA  approval  of  the  plan 
under  the  procedures  stated  in  §  238.21 
before  begiiming  testing.  Previous 
testing  of  the  equipment  at  the 
Transportation  Test  Center,  on  another 
railroad,  or  elsewhere  will  be 
considered  by  FRA  in  approving  the  test 
plan.  Paragraph  (b)  requires  the  railroad 
to  fully  execute  the  tests  required  by  the 
plan,  to  correct  any  safety  deficiencies 
identified  by  FRA,  and  to  obtain  FRA's 
approval  to  place  the  equipment  in 
revenue  service  prior  to  introducing  the 
equipment  in  revenue  service. 
Paragraph  (c)  requires  the  railroad  to 
comply  with  any  operational  limitations 
imposed  by  FRA.  Paragraph  (d)  requires 
the  railroad  to  make  the  plan  available 
to  FRA  for  inspection  and  copying. 
Paragraph  (e)  enumerates  the  elements 
that  must  be  included  in  the  plan.  FRA 
believes  this  set  of  steps  and  the 
documentation  required  by  this  section 
are  necessary  to  ensure  that  all  safety 
risks  have  been  reduced  to  a  level  that 
permits  the  equipment  to  be  used  in 
revenue  service. 

In  lieu  of  the  requirements  of 
paragraphs  (a)  through  (e).  paragraph  (f) 
provid^  for  an  abbreviated  testing 
procedure  for  equipment  that  has 
previously  been  used  in  revenue  service 
in  the  United  States.  The  railroad  need 
not  submit  a  test  plan  to  FRA;  however, 
a  description  of  the  testing  shall  be  kept 
by  the  railroad  and  made  available  to 
FRA  for  inspection  and  copying. 


General  Requirements 

§238.115    Fire  Safety 

Paragraph  (a)  contains  the  fire  safety 
requirements  for  materials  used  in 
constructing  the  interiors  of  passenger 
cars  and  cabs  of  locomotive  ordered  on 
or  after  January  1,  1999,  or  placed  in 
service  for  the  first  time  on  or  after 
January  1,  2001.  Further,  as  of  the 
effective  date  of  the  final  rule,  fire  safety 
requirements  also  apply  to  materials 
used  in  refurbishing  the  interiors  of 
passenger  cars  and  locomotive  cabs. 
Currently,  the  rail  industry  follows 
FRA's  fire  safety  guidelines  as  revised 
on  January  17,  1989.  See  54  FR  1837. 
Several  Working  Group  members 
believe  that  current  fire  safety  practice 
has  worked  well  in  addressing  the 
flammability  of  passenger  car  and 
locomotive  cab  interiors.  However, 
since  FRA's  guidelines  were  first 
established,  considerable  fire  safety  and 
fire  resistance  testing  technology  has 
developed  and  some  Working  Group 
members  believe  that  new  information 
is  available  to  improve  fire  safety. 

As  discussed  earlier  in  the  preamble, 
FRA  is  proposing  that  the  existing  fire 
safety  guidelines  be  made  mandatory  for 
the  construction  of  new  equipment  as 
well  as  the  refurbishing  of  existing 
equipment,  and  they  are  contained  in 
Appendix  B.  However,  railroads  can 
request,  under  §  238.21,  FRA  approval 
to  utilize  alternative  standards  issued  or 
recognized  by  an  expert  consensus 
organization.  As  part  of  the  second 
phase  of  the  rulemaking,  the  Working 
Group  will  consider  how  to  apply  new 
fire  saifety  information  to  improve  the 
fire  safety  standards,  includhig 
information  being  gathered  by  the  NIST 
and  the  NFPA. 

Paragraph  (b)  requires  railroads  to 
obtain  certification  that  combustible 
materials  to  be  used  in  constructing  and 
refurbishing  passenger  car  and 
locomotive  cab  interiors  have  been 
tested  and  comply  with  the  fire  safety 
standards  as  specified  in  paragraph  (a) 
and  Appendix  B  to  this  part. 

Para^phs  (c)  through  (e)  contain 
requirements  for  installing  various 
detection  and  suppression  equipment 
when  shown  to  be  necessary  by  analyses 
conducted  as  part  of  the  fire  protection 
program  in  §  238.105. 

Paragraph  (f)  requires  the  railroad  to 
comply  with  those  elements  of  its 
written  procedures,  imder  §  238.105(12), 
for  the  inspection,  testing,  and 
maintenance  of  all  fire  safety  systems 
and  equipment  that  is  has  designated  as 
mandatory  as  part  of  its  fire  protection 
program. 

Paragraph  (g)  requires  the  railroad, 
after  completing  each  fire  safety  analysis 


required  by  §  238.105(d),  to  take  action 
to  reduce  ♦he  risk  of  personal  injiuies 
due  to  fire  and  smoke  exposure  as 
provided  in  §  238.105(d). 

§  238. 117    Protection  Against  Personal 
Injury 

As  recommended  by  the  Working 
Group,  this  section  contains  a  general 
requirement  to  protect  passengers  and 
crewmembers  &om  moving  parts, 
electrical  shock  and  hot  pipes.  This 
section  extends  to  passenger  equipment 
not  classified  as  locomotives  the 
protection  against  personal  injury  which 
applies  to  locomotives  under  49  CFR 
229.41.  The  proposed  requirements 
represent  common-sense  safety  practice; 
reflect  current  industry  practice;  and 
should  result  in  no  additional  cost 
burden  to  the  industry.  These 
requirements  apply  to  all  passenger 
equipment  on  or  after  January  1, 1998. 

§238.119    Rim-Stamped  Straight-Plate 
Wheels 

This  section  addresses  the  NTSB's 
sa^ty  recommendation  concerning  the 
use  of  rim-stamped  straight-plate  wheels 
on  tread-braked  rail  passenger 
equipment,  as  discussed  earlier  in  the 
preamble.  Because  a  wheel  having  a 
rim-stamped  straight-plate  character  is  a 
sufficient  safety  concern  in  itself,  FRA 
is  extending  the  NTSB's  safety 
recommendation  to  apply  to  all  such 
wheels  used  on  passenger  equipment 
regardless  whether  the  equipment  is 
tread-braked  or  not. 

§  238. 121     Train  System  Software  and 
Hardware 

This  section  contains  the  proposed 
requirements  for  the  hardware  and 
software  that  controls  train  safety 
functions  that  is  ordered  on  or  after 
January  1, 1999,  and  such  systenis 
implemented  or  materially  modified  for 
new  or  existing  equipment  on  or  after 
January  1,  2001.  Tliis  section  reflects  the 
growing  role  of  automated  systems  to 
control  passenger  train  safety  functions. 
FRA  had  presented  for  consideration  a 
rather  complex  set  of  software  safety 
requirements  in  the  ANPRM,  but  thie 
Working  Group  recommended 
simplifying  these  requirements  and 
combining  them  with  the  requirements 
for  the  hardware  components  of  control 
systems. 

Paragraph  (a)  proposes  a  requirement 
for  a  formal  safefy  methodology  that 
includes  a  Failure  Modes,  EfEects, 
Criticalify  Analysis  (FMECA)  and  full 
verification  tests  for  all  components  of 
safety  system  controls.  A  formal  safety 
analysis  that  includes  full  verification  is 
now  standard  practice  for  safety  systems 
that  contain  software  components. 
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In  paragraph  (b),  FRA  proposes  to 
require  a  comprehensive  hardware  and 
software  integration  testing  program  to 
ensure  that  the  hardware  and  the 
software  installed  in  the  hardware 
ftmction  together  as  intended.  Again, 
this  is  a  practice  that  has  become 
common  for  critical  control  systems  that 
include  both  software  and  hardware. 

Paragraph  (c)  contains  a  provision  for 
safety-related  control  systems  driven  by 
computer  software  to  have  design 
features  that  result  in  a  safe  condition  in 
the  event  of  a  computer  hardware  or 
software  failure.  This  is  a  design  featiue 
that  is  used  in  aircraft  and  in  weapon 
control  systems. 

These  requirements  are  not  complex 
and  will  not  limit  the  flexibility  of 
equipment  designers.  Yet,  they  reflect 
good  design  practices  that  have  led  to 
reliable,  safe  computer  hardware  and 
software  control  systems  in  other 
industries.  Computer  hardware  and 
software  systems  designed  to  these 
requirements  may  require  a  larger  initial 
investment  to  develop,  but  experience 
in  other  industries  has  shown  that  thi9 
investment  is  quickly  recovered  by 
significantly  reducing  hardware  and 
software  integration  problems  and 
minimizing  trouble-shooting  and 
debugging  of  equipment. 

§  238. 1 23    Emergency  Lighting 

Experience  gained  during  rescues 
conducted  after  recent  passenger  train 
accidents  indicates  that  emergency 
lighting  systems  either  did  not  work  or 
failed  after  a  short  time,  greaUy 
hindering  rescue  operations.  This 
section  requires  that  passengers  cars  and 
locomotives  ordered  or  rebuilt  on  or 
after  January  1.  1999.  or  placed  in 
service  for  the  first  time  on  or  after 
January  1,  2001.  be  equipped  with 
emergency  lighting  providing  a 
minimum  average  illumination  level  of 
5  foot-candles  at  floor  level  for  all 
potential  evacuation  routes  and  a  back- 
up power  fieatiire  capable  of  operation 
for  a  minimum  of  two  hours  after  loss 
of  normal  power.  Although  members  of 
the  Working  Group  advised  that  the 
lighting  intensity  requirement  be  0.05 
foot-candle,  FRA  does  not  believe  that 
0.05  foot-candle  provides  enough 
illumination  for  passengers  to  locate 
emergency  exits,  read  mstructions  for 
their  operation,  and  operate  the  exits,  as 
demonstrated  by  Volpe  Center  staff  at  a 
Working  Group  meeting  in  December, 
1996.  FRA  requests  comments  whether 
the  lighting  intensity  requirement  need 
be  5  foot-candles  at  floor  level  for  all 
potential  evacuation  routes  if  the  rail 
vehicle  has  a  combination  of  lower 
intensity  floor  proximity  lighting, 
similar  to  that  used  on  aircraft  to  mark 


the  exit  path,  and  higher  intensity 
lighting  at  the  vehicle's  exits. 

FRA  is  considering  requiring  that 
emergency  lighting  meeting  the 
requirements  of  this  section  be 
implemented  in  existing  passenger 
equipment  sooner  than  when  the 
equipment  is  rebuilt  Existing  passenger 
equipment  may  not  be  rebuilt  for  20 
years  or  more.  FRA  therefore  invites 
comments  whether  the  proposed 
requirements  should  be  implemented  in 
existing  passenger  equipment  within  a 
specified  time  such  as  5  years. 

The  two-hour  time  duration  for 
availability  of  back-up  power  is  based 
on  experience  gained  during  rescue 
operations  for  passenger  train  accidents 
in  remote  locations.  In  such  accidents, 
fully-equipped  emergency  response 
forces  can  take  an  hour  or  more  to  arrive 
at  the  site,  and  additional  time  is 
required  to  deploy  and  reach  people 
trapped  or  injured  in  the  train.  In 
addition,  the  back-up  power  system 
must  be  able  to  operate  in  all 
orientations  within  45  degrees  of 
vertical  and  after  experiencing  a  shock 
due  to  a  longitudinal  acceleration  of  8g 
and  vertical  and  lateral  accelerations  of 
4g.  The  shock  requirement  will  ensure 
that  the  back-up  power  system  has  a 
reasonable  chance  of  operating  after  the 
initial  shock  caused  by  a  collision  or 
derailment.  FRA  originally  considered 
that  the  back-up  power  system  be 
capable  of  operation  within  a  vehicle  in 
any  orientation.  However,  members  of 
the  Working  Group  advised  that  some 
battery  technologies  utilize  a  liquid 
electrolyte  which  can  leak  when  the 
battery  is  tilted.  FRA  is  further 
considering  whether  the  back-up  power 
system  should  be  made  capable  of 
operation  within  a  vehicle  in  any 
orientation,  including  allowing  railroads 
to  continue  using  any  existing  batteries 
through  their  permanent  life  before 
implementing  such  a  requirement  on 
replacement  batteries.  Commenters  are 
requested  to  address  this  issue. 

FRA  is  further  investigating 
emergency  lighting  requirements  as  part 
of  a  systems  approach  to  effective 
passenger  train  evacuation  through  a 
research  study  to  be  performed  by  the 
Volpe  Center.  FRA  welcomes  input  from 
knowledgeable  persons  as  to  what 
emergency  lighting  requirements  would 
be  appropriate  for  passenger  trains  to 
assist  in  passenger  evaciiation. 

Subpart  C — Specific  Requirements  for 
Tier  I  Passenger  Equipment 

§238.201     Scope 

This  subpart  contains  specific 
requirements  for  railroad  passenger 
equipment  operating  at  speeds  not 


exceeding  125  mph.  Unless  otherwise 
specified  in  the  discussion  of  this 
subpart  and  with  the  following 
qualifications,  the  proposed 
requirements  represent  the  consensus 
recommendations  of  the  Working 
Group.  FRA  has  proposed  the  specific 
implementation  dates  for  these 
requirements.  Additionally,  in 
structiuing  the  rule  FRA  has  specified 
the  type  of  equipment  subject  to  each 
requirement  more  finely  than  in  the 
Working  Group's  reconunendations. 
while  at  the  same  time  reflecting  those 
recommendations  as  closely  as  possible. 
Further,  FRA  has  made  other  changes  to 
the  recommendations  to  make  the 
proposed  requirements  more  clear, 
enforceable,  and  compatible  wi\h  other 
rail  safety  laws. 

Structural  standards  for  new 
equipment.  Unless  otherwise  specified, 
the  requirements  of  this  subpart  apply 
only  to  passenger  equipment  ordered  on 
or  after  January  1 ,  1999,  or  placed  in 
service  for  the  first  time  on  or  after 
January  1,  2001. 

The  proposed  rule  also  provides  that 
passenger  equipment  placed  in  service 
for  the  first  time  on  or  after  January  1, 
1998,  unless  otherwise  provided  in  the 
cited  sections,  must  meet  the  Tninimmn 
structural  requirements  specified  in: 
§§  238.203  (static  end  sti^ngth); 
238.205(a)  (anti-climbing  mechanism); 
238.207  (link  between  coupling 
mechanism  and  car  body);  and 
238.211(a)  (collision  posts).  Together, 
these  four  proposed  requirements  are 
virtually  identical  to  existing  Federal 
requirements,  found  in  49  CFR 
229.141(a)(lH4),  that  apply  to  MU 
locomotives  built  new  after  April  1, 
1956,  and  operated  in  trains  having  a 
total  empty  weight  of  600,000  pounds  or 
more.  These  proposed  requirements 
reflect  the  current  construction  practice 
for  North  American  passenger 
equipment,  and  FRA  believes  they  are 
minimum  safety  requirements  for  new 
equipment. 

In  addition  to  the  structiu«l 
requirements  identified  above,  the 
proposed  rule  also  requires  that 
passenger  equipment  ordered  on  or  after 
January  1,  1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001. 
unless  othermse  provided  in  the  cited 
sections,  comply  with  other  structural 
requirements  specified  in;  §§  238.205(b) 
(anti-climbing  mechanism  for 
locomotives);  238.209  (forward-facing 
end  structiire  of  locomotives): 
238.211(b)  (collision  posts  for 
locomotives);  238.213  (comer  posts); 
238.215  (rollover  strength);  238.217 
(side  impact  strength);  238.219  (truck- 
to-car-body  attachment);  and  238.223 
(fuel  tanks). 
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Structural  standards  for  existing 
equipment.  The  proposed  rule  would 
require  that  passenger  equipment  (other 
than  private  cars,  or  vehicles  of  a  special 
design  operating  at  the  rear  of  a 
passenger  train  and  used  solely  to 
transport  freight)  in  use  on  or  after 
January  1,  1998,  have  a  minimiun  static 
end  strength  of  800,000  pounds 
(§  238.203).  Static  end  strength  is 
critical  in  protecting  passenger 
equipment  fitim  crushing  in  a  head-on 
or  rear-end  collision,  especially  in  the 
North  American  railroad  operating 
environment  that  includes  frequent 
highway-rail  grade  crossings  and  the 
mixed  operation  of  freight  and 
passenger  trains. 

FRA  is  confident  that  existing  North 
American  passenger  cars  have  been 
built  to  basic  compressive  strength 
requirements.  Beginning  in  1939,  the 
AAR  recommended  that  new  passenger 
cars  operated  in  trains  of  over  600,000 
pounds  empty  weight  have  a  minimum 
static  end  strength  of  800,000  pounds, 
and  since  1956,  Federal  Regulations  (49 
CFR  229.141)  require  that  new  MU 
locomotives  operated  in  such  trains 
must  meet  this  standard. 

FRA  is  considering  requiring  that  one 
or  more  of  the  other  structural 
requirements  for  new  passenger 
equipment,  discussed  above,  be  made 
applicable  to  existing  equipment  as 
soon  as  one  of  the  following  events 
occurs:  the  equipment  is  sold  to  another 
railroad;  the  equipment  is  rebuilt;  the 
equipment  reaches  40  years  of  age;  or  10 
years  after  the  effective  date  of  the  rule. 
FRA  invites  comments  on:  (1)  what 
equipment  would  be  affected  by  each  of 
these  structiual  requirements;  (2)  the 
feasibility  and  costs  of  retrofitting  such 
equipment,  with  costs  broken  out  for 
each  of  the  different  structural 
requirements,  in  the  event  such 
triggering  events  were  adopted  in  the 
final  rule;  (3)  whether  these  triggering 
events  are  reasonable,  or  whether  some 
other  fixed  deadline  should  be 
established  for  making  one  or  more  of 
these  structural  requirements  applicable 
to  existing  passenger  equipment;  and  (4) 
the  safety  benefits  that  could  accrue  by 
making  these  requirements  applicable  to 
existing  equipment. 

FRA  notes  that  older  passenger 
equipment  may  not  meet  the  collision 
post  requirements  in  §  238.211(a) 
because  of  a  change  in  collision  post 
design  follovring  a  collision  between 
two  Illinois  Central  Gulf  Railroad 
commuter  trains  in  Chicago,  Illinois,  on 
October  30, 1972.  Moreover,  APTA  is 
opposed  to  making  structuiral 
requirements  applicable  to  existing 
equipment.  In  particular,  APTA  h^ 
advised  FRA  that  a  significant  nimiber 


of  such  equipment  either  m^  not  meet 
the  structural  requirements  in 
§§238.203,  238.205(a),  238.207,  and 
238.211(a),  or  the  equipment  must 
undergo  potentially  cosUy  testing  to 
determine  whether  the  requirements  are 
met.  FRA  will  discuss  with  the  Working 
Group  alternatives  that  would  avoid 
unnecessary  expense  to  dociunent 
design  featiu^s  of  older  equipment. 

No  new  safety  appliance 
requirements.  FRA  is  not  proposing  new 
safety  appliance  requirements  for 
passenger  equipment  subject  to  this 
subpart.  The  safety  appliance 
requirements  referenced  in  §  238.229 
continue  to  apply  to  such  passenger 
equipment  and  are  noted  in  this  rule  for 
clarity,  on  the  advice  of  the  Working 
Group. 

§  238.203    Static  End  Strength 

This  section  contains  the 
requirements  for  the  overall 
compressive  strength  of  rail  passenger 
equipment.  The  proposed  requirements 
make  mandatory  the  long-standing. 
North  American  design  practice  of 
specifying  a  minimum  static  end 
strength  of  800,000  pounds,  and  a 
minimum  static  end  strength  of  800,000 
pounds  in  the  line  of  draft  at  the  ends 
of  occupied  volumes,  without 
^^permanent  deformation  of  the  car  body 
structiire.  This  requirement  has  proven 
effective  in  the  North  American  railroad 
op>erating  environment  that  includes 
frequent  highway-rail  grade  crossings, 
mixed  operation  of  freight  and 
passenger  trains,  and  less  than  fully- 
capable  signal  and  train  control  systems. 
The  requirement  is  effective  on  or  after 
January  1, 1998.  Although  FRA  would 
prefer  that  every  vehicle  in  a  passenger 
train  have  a  minimiun  static  end 
strength  as  specified  in  this  section, 
FRA  recognizes  that  imposing  this 
requirement  universally  may  effectively 
prohibit  die  use  of  some  private  cars 
and  all  auto-carriers  and  RoadRailer 
equipment. 

To  prevent  sudden,  brittle-type  failure 
of  the  main  structure  of  passenger 
equipment,  the  proposed  rule  requires 
tt^t  the  body  structure  be  designed,  to 
the  maximum  extent  possible,  to  fail  by 
buckling  or  crushing,  or  both,  of 
structural  members  rather  than  by 
fracture  of  structural  members  or  failure 
of  structural  connections.  To  allow  a 
crash  energy  management  design 
approach  to  be  employed,  this 
requirement  applies  only  to  the 
occupied  volume  of  the  equipment. 
Unoccupied  volumes  may  have  a  lesser 
static  end  yield  strength. 


§  238.205    Anti-Climbing  Mechanism 

This  section  contains  the  vertical 
strength  requirements  for  anti-climbing 
mechanisms  on  rail  passenger 
equipment.  The  purpose  of  the  anti- 
climbing  mechanism  is  to  prevent 
override  or  telescoping  of  one  passenger 
train  unit  into  another  in  the  event  of 
high  compressive  forces  caused  by  a 
derailment  or  collision. 

FRA  is  proposing  that  all  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  January  1,  1998,  shall 
have  an  anti-climbing  mechanism  at 
each  end  capable  of  resisting  an  upward 
or  downwanl  vertical  force  of  100,000 
pounds  without  permanent 
deformation.  When  coupled  together  in 
any  combination  to  join  two  vehicles, 
AAR  Type  H  and  Type  F  tight-lock 
couplers  satisfy  this  requirement.  This 
requirement  incorporates  a  long- 
standing industry  practice  into  the 
proposed  rule. 

The  proposed  rule  further  requires 
that  the  forward  end  of  a  locomotive 
ordered  on  or  ahet  January  1,  1999,  or 
placed  in  service  for  the  first  time  on  or 
after  January  1,  2001,  be  equipped  with 
an  anti-climbing  mechanism  capable  of 
resisting  an  upward  or  downward 
vertical  force  of  200,000  pounds  without 
failure.  This  requirement  applies  to 
locomotives  or  power  cars  of 
permanentiy  coupled  trains.  AAR 
Standard  S-580,  which  addresses  the 
crashworthiness  of  locomotives,  has 
included  this  requirement  for  all 
locomotives  built  since  August  1990. 
FRA  believes  this  industry  practice 
represents  sound  equipment  design. 

§  238.207    Link  Between  Coupling 
Mechanism  and  Car  Body 

This  section  contains  the  vertical 
strength  requirements  for  the  structure 
that  links  the  coupling  mechanism  to 
the  car  body  on  passenger  equipment. 
The  purpose  of  this  requirement  is  to 
avoid  a  premature  failure  of  the  draft 
system  so  that  the  anti-climbing 
mechanism  will  have  an  opportunity  to 
engage. 

FRA  is  proposing  that  all  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  January  1, 1998,  be 
provided  with  a  coupler  carrier  or  other 
coupler-to-car-body  linking  structure 
that  is  designed  to  resist  a  vertical 
downward  thrust  from  the  coupler 
shank  of  100,000  pounds,  v»ithout 
permanent  deformation  for  any  normal 
horizontal  position  of  the  coupler. 

§  238.209    Forward-Facing  End 
Structure  of  Locomotives 

This  sectiofb  contains  the  requirement 
for  the  covering  or  skin  of  the  forward- 
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feeing  end  structure  of  each  passenger 
locomotive  ordered  on  or  after  January 
1, 1999,  or  placed  in  service  for  the  first 
time  on  or  after  January  1,  2001.  The 
purpose  of  this  requirement  is  to  protect 
the  occupied  area  of  a  locomotive  cab, 
which  is  especially  vulnerable  in  a 
highway-rail  grade  crossing  collision  if 
a  fuel  tank  that  is  part  of  or  being 
transported  by  a  highway  vehicle 
ruptures. 

FRA  is  proposing  that  the  skin 
covering  the  forward-facing  end  of  each 
passenger  locomotive,  e.g.,  a  cab  car  and 
an  MU  locomotive,  be  equivalent  to  a 
i/t-inch  steel  plate  with  a  25,000 
pounds-per-square-inch  yield  strength 
and  be  designed  to  inhibit  the  entry  of 
fluids  into  the  occupied  area  of  the 
equipment.  Higher  yield  strength 
material  may  be  used  to  decrease  the 
reqxiired  thickness  of  the  material 
provided  an  equivalent  strength  is 
maintained.  AAR  Standard  S-580  hife 
included  this  requirement  for  all 
locomotives  built  since  August  1990. 
From  observations  of  the  improved 
performance  of  locomotives  during 
collisions,  FRA  believes  that  this 
industry  standard  should  become  part  of 
the  proposed  safety  standards. 

§238.211     Collision  Posts 

This  section  contains  the  structural 
strength  requirements  for  collision 
posts.  Collision  posts  provide  protection 
against  the  crushing  of  occupied  areas  of 
passenger  equipment  in  the  event  of  a 
collision  or  derailment.  This  section 
does  not  apply  to  a  vehicle  of  special 
design  that  operates  at  the  rear  of  a 
passenger  train  and  is  used  solely  to 
transport  freight,  such  as  an  auto-carrier 
or  RoadRailer. 

Paragraph  (a)  requires  that  all 
passenger  equipment  placed  in  service 
for  the  first  time  on  or  after  January  1 , 
1998,  shall  have  either  two  full-height 
collision  posts  at  each  end  where 
coupling  and  uncoupling  are  expected, 
each  collision  post  having  an  ultimate 
longitudinal  strength  of  not  less  than 
300,000  pounds;  or  an  equivalent  end 
structure. 

The  proposed  300,000-pound  strength 
requirement  makes  mandatory  the  long- 
standing North  American  passenger 
equipment  design  practice  for  collision 
posts.  This  requirement  has  proven 
effective  in  the  North  American  railroad 
operating  environment.  This 
requirement  is  similar  to  that  contained 
in  49  CFR  229.141(a)(4),  which  applies 
to  MU  locomotives  operated  in  trains 
having  a  total  empty  weight  of  600,000 
pounds  or  more,  but  also  requires  the 
collision  posts  to  be  fiill-l|eight.  Full- 
height  collision  posts  provide  additional 
protection  because  they  extend  higher 


than  posts  attached  only  at  the 
imderframe.  Little,  if  any,  additional 
cost  is  imposed  on  builders  by  requiring 
full  height  posts.  The  spacing  at 
approximately  the  one-third  points 
laterally  will  allow  both  collision  posts 
to  be  engaged  in  many  collision 
scenarios.  An  equivalent  single  rear  end 
structure  may  be  used  in  place  of  the 
two  collision  posts  provided  it  can 
withstand  the  sum  of  the  forces  that 
each  collision  post  is  required  to 
withstand. 

Paragraph  (b)  requires  that  each 
locomotive  ordered  on  or  after  January 
1,  1999,  or  placed  in  service  for  the  first 
time  on  or  after  January  1,  2001,  have 
two  forward  collision  posts,  located  at 
approximately  the  one-third  points 
laterally,  each  capable  of  withstanding  a 
500,000-pound  longitudinal  force 
without  exceeding  the  ultimate  strength 
of  the  joint  In  addition,  each  post  must 
be  capable  of  withstanding  a  200,000- 
pound  longitudinal  force  exerted  30 
inches  above  the  joint  of  the  post  to  the 
underframe,  without  exceeding  its 
ultimate  strength.  AAR  Standard  S-580 
has  included  this  requirement  for  all 
locomotives  built  since  August  1990. 
From  observation  of  the  improved 
performance  of  these  locomotives 
during  collisions,  FRA  believes  this 
industry  practice  should  become  part  of 
the  proposed  safety  standards. 

As  an  option,  an  equivalent  and 
structure  may  be  used  in  place  of  the 
two  forward  collision  posts.  The  single 
end  structiue  shall  withstand  the  sum  of 
the  forces  that  each  collision  post  is 
required  to  withstand.  This  option  is 
proposed  to  allow  for  the  design  of 
unitized  or  aircraft-type  structures. 

FRA  is  proposing  that  collision  posts 
be  required  at  the  ends  of  passenger 
equipment  where  coupling  and 
uncoupling  are  expected  or  where 
separation  is  likely  in  the  event  of  a 
violent  derailment.  Paragraph  (c) 
provides  that  if  a  train  is  made  up  of 
vehicles  with  articulated  units,  collision 
posts  are  required  only  at  the  ends  of 
the  permanently  joined  assembly  of 
units,  not  at  the  ends  of  each  unit  of  the 
assembly.  Articulated  units  are  not 
likely  to  experience  impacts  on  other 
than  the  outside  ends  of  the  assembly. 

§  238. 2 1 3    Comer  Posts 

This  section  contains  the 
requirements  for  comer  posts  on 
passenger  cars,  e.g.,  passenger  coaches, 
cab  cars  and  MU  locomotives. 

A  comer  post  is  the  vertical  structural 
member  normally  located  at  the 
intersection  of  the  end  of  a  rail  vehicle 
with  a  side  of  that  vehicle.  However, 
FRA  intends  for  the  proposed  rule  to 
allow  flexibility  so  that  the  comer  post 


may  be  located  at  positions  other  than 
the  extreme  outside  comer  of  a  vehicle. 
For  example,  on  cars  equipped  with  end 
vestibules,  the  comer  posts  may  be 
located  in  the  side  structure  inboard  of 
the  side  door  opening. 

The  structural  parameters  proposed 
for  comer  post  strength  represent  the 
ciurent  design  practice  for  passenger 
cars  built  for  North  American  service. 
They  are  being  proposed  as  an  interim 
measiuv  to  prevent  the  introduction  of 
equipmmt  not  meeting  such 
requirements.  FRA  recognizes  that 
ciurent  design  practice  has  proven 
inadequate  to  protect  the  occupied 
volume  in  several  recent  side-swipe 
collisions  involving  passenger  trains 
with  cab  cars  leading.  Crash  modeling 
suggests  that  it  is  not  feasible  to  protect 
against  collisions  of  the  ma^tude  that 
occurred  at  Secaucus.  New  Jersey,  and 
Silver  Spring,  Maryland,  in  February  of 
1996.  Nevertheless,  stronger  comer 
posts  are  necessary  to  address  collisions 
involvingiower  closing  speeds,  and 
determining  what  may  be  feasible  in 
terms  of  cost  and  weight  will  be  a 
priority  in  the  second  phase  of  the 
rulemaking. 

§  238.215    Rollover  Strength 

This  section  contains  the  structural 
requirements  intended  to  prevent 
significant  deformation  of  the  normally 
occupied  spaces  of  a  passenger  car  in 
the  event  it  rolls  onto  its  side  or  roof. 
The  proposal  essentially  requires  the 
vehicle  structure  to  be  able  to  support 
twice  the  dead  weight  of  the  vehicle 
while  the  vehicle  is  resting  on  its  side 
or  roof.  Deformation  of  sheathing  and 
framing  is  allowed  to  the  extent 
necessary  for  the  vehicle  to  be 
support€Ki  direcUy  by  more  substantial 
structural  members  of  the  frame, 
including  the  top  chords  and  side 
frames.  Analysis  has  shown  that  currant 
passenger  car  design  practice  meets  this 
requirement.  This  requirement  has 
proven  effective  in  preventing  massive 
structiiral  deformation  of  cars  that  have 
rolled  during  collisions  or  derailments. 
For  this  reason,  FRA  believes  this 
reqiiirement  should  be  incorporated  into 
the  proposed  safety  standards. 

FRA  invites  comment  on  whether  this 
requirement  should  also  apply  to 
locomotives.  Representatives  from  RP.I 
advised  that  locomotives  do  not  roll 
over  frequentiy  enough  to  justify  such 
requirements  for  locomotives. 
Nevertheless,  even  if  a  locomotive  does 
not  roll  over,  this  requirement  should 
help  protect  its  roof  frt>m  crushing  if  it 
is  forced  to  support  the  weight  of 
another  vehicle  thrown  onto  its  roof  in 
an  accident 


§  238.217    Side  Impact  Strength 

This  section  contains  the  car  body 
strength  requirements  intended  to  resist 
penetration  of  the  side  structure  of  a 
passenger  car  by  a  highway  or  rail 
vehicle. 

FRA  believes  that  a  side  impact 
strength  requirement  is  necessary 
because  approximately  14%  of  the  grade 
crossing  accidents  involving  a  passenger 
train  result  from  a  highway  vehicle 
striking  the  side  of  the  passenger  train. 
In  addition,  during  a  derailment  or 
train-to-train  collision,  trains  fr^uently 
buckle,  exposing  the  sides  of  cars  to 
potential  impacts  during  the  collision. 
The  proposed  requirement  was  an  AAR 
recommended  design  practice  for 
passenger  cars,  as  last  revised  in  1984, 
and  represents  ciurent  North  American 
design  practice. 

In  designing  a  side  impact  strength 
requirement  for  a  passenger  car,  the 
objective  is  to  cause  the  side  of  the 
passenger  car  to  be  strong  enough  so 
that  the  car  derails  rather  than  collapses 
when  struck  in  the  side  by  another  rail 
vehicle  or  a  heavy  highway  vehicle. 
FRA  believes  that  current  design 
practice  may  not  be  adequate  to  meet 
this  goal.  FRA  also  believes  that  cars 
with  low  floors,  such  as  bi-level  j 

equipment,  are  particularly  vulnerable 
to  penetration  when  struck  in  the  side. 
A  more  meaningful  side  impact  strength 
requirement  is  necessary  and  will  be  a 
priority  in  the  second  phase  of  the 
rulemaking,  as  research  determines 
what  may  be  feasible  in  terms  of  cost 
and  weight.  The  proposed  requirement 
is  therefore  an  interim  measure  to 
prevent  the  introduction  or  use  of 
equipment  not  meeting  this  basic 
strength  requirement. 

§238.219  Tmck-to-Car-Body 
Attachment 

This  section  contains  the  truck-to-car- 
body  attachment  strength  requirement 
for  passenger  equipment  The 
attachment  is  required  to  resist  without 
feiliu«  a  2g  vertical  force  on  the  mass  of 
the  truck  and  a  force  of  250,000  ]>ounds 
in  any  horizontal  direction.  The 
requirement  for  the  attachment  to  resist 
a  horizontal  force  is  intended  to  allow 
the  truck  to  act  as  an  anti-climbing 
device  during  a  collision.  With  the  truck 
attached  to  the  car  body,  the  truck  of  an 
overriding  rail  vehicle  is  likely  to  be 
caught  by  the  underframe  of  the 
overridden  rail  vehicle,  thus  arresting 
the  override.  The  parameter  selected 
represents  the  current  design  practice 
that  has  proven  effective  in  preventing 
horizontal  shear  of  trucks  from  car 
bodies. 


The  requirement  for  the  attachment  to 
resist  a  vertical  force  is  intended  to  keep 
the  truck  attached  if  the  car  body  is 
raised  or  rolls  over.  If  the  truck  remains 
attached  to  the  car  body,  the  truck  is 
less  likely  to  be  stmck  by  other  imits  of 
the  train.  The  attachment  must  resist, 
without  failure,  a  force  equal  to  twice 
the  weight  of  the  truck  and  all  the 
components  attached  to  the  truck.  Many 
tjrpes  of  keepers  are  used  to  keep  trucks 
attached  to  car  bodies.  FRA  believes  that 
the  majority  of  them  are  capable  of 
meeting  this  requirement 

§  238.221     Glazing 

FRA  is  proposing  additional 
requirements  concerning  the  safety 
glazing  of  passenger  equipment  subject 
to  the  requirements  of  49  CFR  part  223. 
Existing  safety  glazing  requirements  for 
windows  have  largely  proven  effective 
in  passenger  service  at  speeds  up  to  125 
mph.  However,  part  223  does  not 
address  the  performance  of  the  frame 
which  attaches  the  glazing  to  the  car 
body.  This  section  requires  the  glazing 
frame  to  be  capable  of  holding  the 
glazing  in  place  against  all  forces  which 
the  glazing  is  required  to  resist  under 
part  223.  In  addition,  the  glazing  frame 
must  hold  the  glazing  in  place  against 
the  forces  created  by  air  pressure 
differences  caused  when  two  trains  pass 
at  their  maximum  authorized  speeds  in 
opposite  directions  at  the  minimum 
track  separation  for  two  adjacent  tracks. 
This  requirement  is  intended  to  prevent 
the  glazing  frx>m  being  forced  bom  the 
window  opening  and  potentially 
injuring  passengers  and  crewmembers. 
FRA  that  believes  most  existing 
passenger  equipment  subject  to  part  223 
meets  these  requirements.  However, 
they  should  not  be  left  to  chance  and 
nectd  to  be  required  in  the  eqmpment 
design. 

§  238.223    Fuel  Tanks 

This  section  contains  the  structural 
requirements  for  external  and  integral 
fuel  tanks  on  locomotives  ordered  on  <» 
after  January  1, 1999,  or  placed  in 
service  for  the  first  time  after  January  1, 
2001.  A  discussion  of  fuel  tanJ^  safety 
issues  is  provided  above. 

External  fuel  tanks  must  comply  Mtfa 
AAR  Recommended  Practice-506, 
Performance  Requirements  for  Diesel 
Electric  Locomotive  Fuel  tanks.  FRA 
believes  that  RP-506  represents  an 
improvement  in  fuel  tank 
crashworthiness  and  should  be 
incorporated  into  the  proposed 
standards.  Labor  representatives  on  the 
Working  Group  object  to  a  direct 
incorporation  of  industry  standards  that 
efiisctively  allow  an  industry 
organization  to  change  a  Federal  safety 


standard  by  changing  the  industry 
standard.  FRA  agrees  and  is  proposing 
that  the  rule  incorporate  the  industry 
standard  as  adopted  on  July  1, 1995. 

§  238.225    Electrical  System 

This  section  contains  the  proposed 
requirements  for  the  design  of  electrical 
systems  on  passenger  equipment.  The 
Working  Group  advised  that  no  single, 
well-recognized  electrical  code  or  set  of 
standards  applied  direcUy  to  the  design 
of  railroad  passenger  equipment.  As  a 
result,  the  Working  Croup 
recommended  broad  performance 
requirements  which  reflect  common 
electrical  safety  practice  and  are  widely 
recognized  as  good  electrical  design 
practice.  FRA  had  offered  for  comment 
more  detailed  electrical  system  design 
requirements  in  the  ANPRM,  but  as 
advocated  by  the  Working  group  the 
proposed  rule  is  more  performance- 
oriented  and  provides  wide  latitude  in 
equipment  design.  FRA  believes  that 
this  approach  helps  to  ensure  good 
electrical  design  practice  without 
imposing  unnecessary  costs  on  the 
industry. 

The  electrical  system  requirements 
include  provisions  for 

•  Electrical  conductor  sizes  and 
properties  to  provide  a  margin  of  safety 
for  the  intended  application; 

•  Battery  system  design  to  prevent  the 
risk  of  overcharging  or  accumulation  of 
dangerous  gases  that  can  cause  an 
explosion; 

•  Design  of  resistor  grids  that 
dissipate  energy  produced  by  dynamic 
braking  with  sufficient  electric^ 
isolation  and  ventilation  to  minimize 
the  risk  of  fires;  and 

•  Electromagnetic  compatibility 
within  the  intended  operating 
eavironment  to  prevent  electromagnetic 
interference  with  safety-critical 
equipment  systems  and  to  prevent 
interference  of  the  rolling  stock  witih 
other  systems  along  the  rail  right-of- 
way. 

§  238.227    Suspension  System 

This  section  contains  the  proposed 
requirements  for  suspension  system 
performance  of  all  Tier  I  passenger 
equipment  on  or  after  January  1, 1998, 
and  represents  the  mininnim 
requirements  for  a  safe  operation.  In  the 
ANPRM,  FRA  presented  for  comment  a 
large  set  of  fairly  detailed  sus{>ension 
system  performance  requirements  very 
similar  to  those  now  being  proposed  for 
Tier  II  passenger  equipment  The 
Working  Group  advised  that  such  an 
extensive  set  of  requirements  was  not 
needed  for  Tier  I  passenger  equipment 

Overall,  FRA  is  proposing  mat  all 
passenger  equipment  shall  exhibit 
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freedom  from  hunting  oscillations  at  all 
speeds.  Further,  FRA  is  proposing 
piarticular  suspension  system  safety 
requirements  for  passenger  equipment 
operating  at  speeds  above  110  mph  but 
not  exceeding  125  mph.  near  the 
transition  speed  range  from  Tier  I  to 
Tier  II  requirements.  Although  FRA 
believes  that  for  speeds  not  exceeding 
110  mph  existing  equipment  has  not 
demonstrated  serious  suspension 
system  stability  problems,  most  of  this 
same  equipment  is  only  operated  at 
speeds  that  do  not  exceed  110  mph. 
Accordingly,  when  new  or  existing 
passenger  equipment  is  intended  for 
operation  above  110  mph,  this 
equipment  must  demonstrate  stable 
operation  during  pre-revenue  service 
qualification  tests  at  all  speeds  up  to  5 
mph  in  excess  of  its  maximum  intended 
operating  speed  under  worst-case 
conditions — including  component 
wear — as  determined  by  the  operating 
railroad.  The  Wotking  Group  advised 
FRA  that  a  single  definition  of  worst- 
case  conditions  could  not  be  applied 
generally  to  all  railroads;  and,  as  a 
result,  the  definition  of  worst-case 
conditions  shall  be  determined  by  each 
railroad  based  upon  its  particular 
operating  environment 

§  239. 2  29    Safety  Appliances 

This  section  references  current  safety 
appliance  requirements  contained  in  49 
U.S.C.  chapter  203  and  49  CFR  part  231. 
These  existing  requirements  continue  to 
apply  independenUy  to  all  Tier  I 
passenger  equipment,  and  FRA  is 
referencing  them  here  for  clarity  on  the 
recommendation  of  the  Working  Group. 

§  238.231     Brake  System 

This  section  contains  general  brake 
system  performance  requirements  that 
apply  on  or  after  January  1, 1998,  to  Tier 
I  passenger  equipment  except  as 
otherwise  provided.  Although  the 
Working  C^up  did  not  reach  consensus 
on  these  proposed  requirements  due  to 
the  inability  of  the  group  to  resolve  the 
brake  inspection,  testing,  and 
maintenance  issues,  the  proposed 
provisions  had  widespread  support 
among  many  of  the  members  of  the 
Working  Group.  Several  of  the  proposed 
requirements  contained  in  this  section    . 
were  included  in  written  positions 
provided  by  both  rail  labor  and       > 
management  members  of  the  Working 
Croup.  Virtually  all  of  the  proposed 
provisions  were  discussed  in  the  1994 
NPRM  on  power  brakes.  See  59  FR 
47676. 

Paragraph  (a)  contains  a  requirement 
that  the  primary  braking  system  be 
capable  of  stopping  the  train  with  a 
service  application  of  the  brakes  from  its 


maximum  authorized  operating  speed 
within  the  signal  spacing  eidsting  on  the 
track.  FRA  believes  that  this  proposed 
requirement  is  the  most  fundamental 
performance  standard  for  any  train 
brake  system.  This  section  merely 
codifies  a  requirement  which  is  current 
industry  practice  and  is  the  basis  for 
safe  train  operation  in  the  United  States. 

Paragraph  (b)  requires  that  passenger 
equipment  ordered  on  or  after  January  1 , 
1999,  or  placed  in  service  for  the  first 
time  on  or  after  January  1 ,  2001 ,  be 
designed  not  to  require  an  inspector  to 
place  himself  or  herself  on,  under,  or 
between  components  of  the  equipment 
to  observe  brake  actuation  or  release. 
The  proposal  allows  railroads  the 
flexibility  of  using  a  reliable  indicator  in 
place  of  requiring  direct  observation  of 
the  brake  application  or  piston  travel 
because  the  current  designs  of  many 
passenger  car  brake  systems  make  direct 
observation  extremely  difficult  without 
the  inspector  placing  himself  or  herself 
underneath  thie  equipment.  Brake 
system  piston  travel  or  piston  cylinder 
pressure  indicators  have  been  used  with 
satisfactory  results  for  many  years. 
Although  indicators  do  not  provide  100 
percent  certainty  that  the  brakes  are 
effective,  FRA  believes  that  they  have 
proven  themselves  effective  enough  to 
be  preferable  to  requiring  an  inspector 
to  assume  a  dangerous  position. 

Paragraph  (c)  proposes  to  require  that 
an  emergency  brake  application  feature 
be  available  at  any  time  and  that  it 
produce  an  irretrievable  stop.  This 
section  merely  codifies  current  industry 
practice  and  ensures  that  passenger 
equipment  will  continue  to  be  designed 
with  an  emergency  brake  application 
feature.  In  the  1994  NPRM  on  power 
brakes.  FRA  proposed  a  requirement 
that  all  trains  be  equipped  with  an 
emergency  application  feature  capable 
of  increasing  the  train's  deceleration 
rate  a  minimum  of  15  percent.  See  59 
FR  47729.  Comments  received  in 
response  to  that  proposal  indicated  that 
passenger  brake  equipment  should 
provide  a  deceleration  rate  with  a  full 
service  application  that  is  close  to  the 
emergency  brake  rate  and  that  the 
proposed  requirement  would  require  the 
lowering  of  full  service  brake  rates, 
thereby  compromising  safety  and 
lowering  train  speeds.  Based  on  these 
comments,  FRA  proposes  the  ciurent 
requirement  which  is  in  accordance 
with  suggestions  made  by  several 
passenger  operations. 

Paragraph  (d)  proposes  to  require  that 
the  train  brake  system  respond  as 
intended  to  brake  control  signals  and 
that  the  brake  control  system  be 
designed  so  that  a  loss  of  control  signal 
causes  a  redundant  control  to  take  over 


or  cause  the  brakes  to  apply.  These 
proposed  provisions  are  fundamental 
requirements  necessary  for  efiiBctive 
brake  system  performance,  and  a 
codification  of  current  industry  practice. 
FRA  intends  the  requirement  to  apply  to 
all  types  of  brake  control  signals, 
including  pneiunatic,  electric,  and  radio 
signals. 

Paragraph  (e)  proposes  to  prohibit  the 
introduction  of  alcohol  or  other 
chemicals  into  the  brake  line.  During 
periods  of  extreme  cold  weather, 
railroad  employees  at  times  resort  to 
adding  alcohol  or  other  freezing  point 
depressants  to  the  brake  line  in  an 
attempt  to  prevent  acciunulated 
moisture  in  the  line  from  freezing. 
Virtually  every  railroad  has  a  policy 
against  this  practice  because  alcohol 
and  other  chemicals  attack  the  o-rings 
and  gaskets  that  seal  the  brake  system, 
causing  them  to  age  or  fail  prematurely. 
This  practice  can  lead  to  dangerous  air 
leaks  and  it  increases  maintenance 
costs.  FRA  proposed  a  similar 
requirement  in  the  1994  NPRM  on 
power  brakes  and  received  numerous 
comments  supporting  this  provision. 
See  59  FR  47728. 

Paragraph  (f)  proposes  to  require  that 
the  brake  system  be  designed  and 
operated  to  prevent  dangerous  cracks  in 
wheels.  Passenger  equipment  wheels  are 
normally  heat  treated  so  that  the  wheel 
rim  is  in  compression.  This  condition 
forces  small  cracks  that  form  in  the  rim. 
to  be  closed.  Heavy  tread  braking  can 
heat  wheels  to  the  point  that  a  stress 
reversal  occurs  and  the  wheel  rim  is  in 
tension  to  a  certain  depth.  Rim  tension 
is  a  dangerous  condition  because  it 
promotes  surface  crack  growth.  In  the 
1994  NPRM  on  power  brakes.  FRA 

firoposed  a  wheel  surface  temperattue 
imit  to  prevent  this  condition.  See  59 
FR  47729.  Several  brake  manufacturers 
and  railroads  objected  to  this  approach, 
claiming  that  the  temperature  limit  was 
too  conservative  and  did  not  allow  for 
the  development  of  new  materials  that 
can  withstand  higher  temperatures. 
Based  on  these  comments  and  concerns. 
FRA  is  proposing  a  more  flexible 
performance  requirement  rather  than  a 
wheel  tread  surface  temp>erature  linut 
This  is  an  extremely  important  safety 
requirement  because  a  cracked  wheel 
that  fails  at  high  speed  can  have 
catastrophic  consequences.  In  addition, 
the  proposed  requirement  will  lead  to 
longer  wheel  life,  and  thus  shouJd 
provide  maintenance  savings  to  the 
railroads. 

Paragraph  (gj  proposes  to  require  that 
brake  discs  be  designed  and  operated  so 
that  the  disc  surface  temperature  does 
not  exceed  manufacturer 
recommendations.  In  the  1994  NPRM. 


FRA  proposed  a  disc  surface 
temperature  limit.  See  59  FR  47729.  As 
noted  above,  several  brake 
manufacturers  and  railroads  objected  to 
this  approach,  claiming  that  the 
temperature  limit  was  too  conservative 
and  did  not  allow  for  the  development 
of  new  materials  that  can  withstand 
higher  temperatures.  Based  on  these 
comments  and  concerns,  FRA  proposes 
a  more  flexible  requirement  rather  than 
a  single  disc  surface  temperature  limit. 
FRA  believes  this  requirement  will  lead 
to  longer  disc  life,  and  thus  will 
produce  maintenance  savings  to 
railroads. 

Paragraph  (h)  proposes  to  require  that, 
except  for  a  locomotive  that  is  ordered 
before  January  1, 1999,  and  placed  in 
service  for  the  first  time  before  January 
1 ,  2001 ,  and  except  for  a  private  car,  all 
passenger  equipment  shall  be  equipped 
with  a  hand  or  parking  brake  that  can 
be  set  and  released  manually  and  can 
hold  the  equipment  on  the  maximum 
grade  anticipated  by  the  operating 
railroad.  A  hand  or  parking  brake  is  an 
important  safety  feature  that  prevents 
the  rolling  or  runaway  of  parked 
equipment.  The  proposed  requirement 
represents  current  industry  practice.  In 
the  1994  NPRM  on  power  brakes.  FRA 
proposed  requiring  that  a  hand  brake  be 
equipped  on  cars  and  locomotives.  See 
59  FR  47729.  FRA  received  several 
comments  to  that  proposal  suggesting 
that  the  term  "parking  brake"  be  added 
to  the  requirement  since  that  is  what  is 
used  in  many  passenger  operations. 
Based  on  those  suggestions,  FRA  has 
added  the  term  in  this  proposal. 

Paragraph  (i)  proposes  to  require  that 
passenger  cars  be  equipped  with  a 
means  for  the  emergency  brake  to  be 
applied  that  is  clearly  identified  and 
accessible  to  passengers.  This  is  a 
longstanding  industiy  practice  and  an 
important  saifety  feature  because  crucial 
time  may  be  lost  requiring  passengers 
sensing  danger  to  find  a  member  of  the 
train  crew  to  stop  the  train. 

Paragraph  (j)  contains  proposed- 
provisions  to  ensure  that  the  dynamic 
brake  does  not  become  a  safety-critical 
device.  Railroads  have  consistendy  held 
that  dynamic  brakes  are  not  safety 
devices  because  the  friction  brake  alone 
is  capaSle  of  safely  stopping  a  train  if 
the  dynamic  brake  is  not  available.  The 
proposed  provisions  include  requiring 
that  the  blending  of  the  friction  and 
dynamic  brakes  be  automatic,  that  the 
friction  brakes  alone  be  able  to  stop  the 
train  in  the  allowable  stopping  distance, 
and  that  a  failure  of  the  dynamic  brake 
does  not  cause  thermal  damage  to 
wheels  or  discs  due  to  the  greater 
friction  braking  load.  FRA  believes  that 
without  these  requirements  the  dynamic 


brake  would  most  likely  become  a 
safety-critical  item  and  railroads  would 
not  be  permitted  to  dispatch  trains 
unless  the  dynamic  bnjie  were  fully 
operational. 

Paragraph  (k)  proposes  to  require  that 
either  computer  modeling  or 
dynamometer  tests  be  performed  to 
confirm  that  new  brake  designs  not 
result  in  thermal  damage  to  wheels  or 
discs.  Further,  if  the  operating 
parameters  of  the  new  braking  system 
change  significantiy.  a  new  simulation 
must  be  performed.  This  proposal 
provides  a  means  to  ensure  that  the 
requirements  proposed  in  paragraphs  (f) 
and  (g)  are  being  complied  with  by  new 
brake  designs. 

Paragraph  (IJ  proposes  to  require  that 
all  locomotives  ordered  on  or  after 
January  1,  1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001, 
be  equipped  with  effective  air  coolers  or 
air  dryers  on  those  locomotives  that  are 
equipped  with  air  compressors.  The 
coolers  or  dryers  must  be  capable  of 
providing  air  to  the  main  reservoir  with 
a  dew  point  suppression  at  least  10 
degrees  F.  below  ambient  temperature. 
FRA  and  most  members  in  the  industry 
agree  that  moisture  is  a  major  cause  of 
brake  line  contamination.  Consequently, 
reducing  moisture  leads  to  longer 
component  life  and  better  brake  system 
performance.  Currently,  virtually  all 
passenger  railroads  piuchase  only 
locomotives  equipped  with  air  dryers  or 
coolers.  Therefore,  FRA  proposes  to 
require  the  continuation  of  what  it 
believes  is  good  industry  practice. 


§238.233 
Surfaces 


Interior  Fittings  and 


This  section  contains  proposed 
requirements  concerning  interior  fittings 
and  surfaces  that  apply,  as  specified  in 
this  section,  to  passenger  cars  and 
locomotives  ordered  on  or  after  January 
1,  1999,  or  placed  in  service  for  the  first 
time  on  or  after  January  1.  2001.  This 
section  should  be  read  in  connection 
with  an  earlier  discussion  of  train 
interior  safety  features  in  the  preamble. 

FRA  and  NTSB  investigations  of 
passenger  train  accidents  have  revealed 
that  luggage,  seats,  and  other  interior 
objects  breaking  or  coming  loose  is  a 
frequent  cause  of  injury  to  passengers 
and  crewmembers.  During  a  collision, 
the  greatest  decelerations  and  thus  the 
greetest  frnces  to  cause  potential  failure 
of  interior  fitting  attachnwnt  points  are 
experienced  in  the  longitudinal 
direction,  i.e..  in  the  direction  parallel  to 
the  normal  direction  of  train  travel. 
Current  practice  is  to  design  seats  and 
other  interior  fittings  to  withstand  the 
forces  due  to  accelerations  of  6g  in  the 
longitudinal  direction.  3g  in  the  vertical 


direction,  and  3g  in  the  lateral  direction. 
Due  to  the  injuries  caused  by  broken 
seats  and  other  loose  fixtures.  FRA 
believes  that  the  current  design  practice 
is  inadequate. 

Accordingly,  paragraph  (a)  proposes 
that  each  seat  in  a  passenger  car  remain 
firmly  attached  to  the  car  body  when 
subjected  to  individually  applied 
accelerations  of  4g  in  the  vertical 
direction  and  4g  in  the  lateral  direction 
acting  on  the  deadweight  of  the  seat  or 
seats,  if  a  tandem  unit.  In  addition,  the 
attachment  must  resist  a  longitudinal 
inertial  force  of  8g  acting  on  the  mass 
of  the  seat  plus  the  impact  force  of  the 
mass  of  a  95th-percentile  male 
occupant(s)  being  decelerated  from  • 
relative  speed  of  25  mph  and  striking 
the  seat  from  behind.  By  resisting  the 
force  of  an  occupant  striking  the  seat 
from  behind,  a  potential  domino  effect 
of  seats  breaking  away  from  their 
attachments  is  avoided. 

Paragraph  (b)  proposes  that  overtiead 
storage  racks  provide  longitudinal  and 
lateral  restraint  for  stowed  articles  to 
minimize  the  potential  for  these  objects 
to  come  loose  and  injure  train 
occupants.  Further,  to  prevent  overhead 
storage  racks  from  breaking  away  from 
their  attachment  points  to  the  car  body, 
these  racks  shall  have  an  ultimate 
strength  capable  of  resisting 
individually  applied  accelerations  of  8g 
longitudinally,  4g  vertically,  and  4g 
laterally  acting  on  the  mass  of  the 
luggage  stowed.  This  mass  shall  be 
specified  by  each  railroad.  Paragraph  (c) 
requires  that  all  other  interior  fittings  in 
a  passenger  car  be  attached  to  the  car 
body  with  sufficient  strength  to 
withstand  individually  applied 
accelerations  of  8g  longitudinally,  4g 
vertically,  and  4g  laterally  acting  on  the 
mass  of  die  fitting.  FRA  believes  the 
proposed  attachment  strength 
requirements  for  seats,  overiiead  storage 
racks,  and  other  interior  fittings  will 
help  reduce  the  number  of  injuries  to 
occupants  in  passenger  cars. 

Passenger  car  occupants  may  also  be 
injured  by  protruding  objects,  especially 
if  the  occupants  fall  or  are  thrown 
against  sudi  objects  during  a  train 
collision  or  derailment  As  a  result.  FRA 
is  proposing  in  paragraph  (d)  that,  to  the 
extent  possible,  all  interior  fittings  in  a 
passenger  car,  except  seats,  shall  be 
recessed  or  flnsh-mounted.  Such  fittings 
do  not  protrude  above  interior  surfaces 
and  thereby  help  to  minimize  occupant 
injuries. 

Paragraph  (e)  is  a  general,  common 
sense  prohibition  against  sharp  edges 
and  comers  in  a  locomotive  cab  and  a 
passenger  car.  Just  as  FRA  is  concerned 
about  protruding  objects,  these  surfaces 
could  also  injure  passenger  train 
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occupants.  If  sharp  edges  and  comers 
cannot  be  avoided,  they  should  be 
padded  to  mitigate  the  consequences  of 
occupant  impacts. 

Paragraph  (f)  contains  the 
requirements  for  floor-mounted  cab 
seats  provided  solely  for  the 
crewmembers  in  locomotive  cabs.  FRA 
proposes  to  require  the  seat  attachment 
to  have  an  ultimate  strength  capable  of 
resisting  the  loads  due  to  individually 
applied  accelerations  of  8g 
longitudinally,  4g  vertically,  and  4g 
laterally  acting  on  the  combined  mass  of 
the  seat  and  its  occupant.  This 
requirement  is  more  stringent  than  the 
requirement  for  seats  in  passenger  cars 
in  paragraph  (a)  because  the  mass  of  the 
seat  occupant  is  included  in 
determining  the  load  that  must  be 
resisted.  Cab  seats  designed  to  this 
requirement  will  allow  the  use  of  seat 
belts  and  shoulder  harnesses  to  restrain 
crewmembers  in  a  collision.  Further, 
when  turned  backwards  during  a 
collision,  seats  designed  to  this 
requirement  can  effectively  restrain 
crewmembers.  /' 

§  238.235    Emergency  Window  Exits 

This  section  should  be  read  with  the 
earlier  discussion  of  emergency  window 
exits  in  the  preamble.  With  the  ■* 

exception  of  paragraph  (b),  the 
requirements  in  this  section  are 
applicable  to  passenger  cars  on  or  after 
January  1,  1998,  thereby  including 
existing  passenger  cars.  However,  the 
emergency  window  exit  size 
requirements  in  p>aragraph  (b)  are  only 
applicable  to  passenger  cars  placed  in 
service  for  the  first  time  on  or  after 
January  1. 1998.  APT  A  has  advised  FRA 
that  not  all  emergency  window  exits  on 
existing  passenger  cars  meet  the  size 
requirements  of  paragraph  (b),  and  FRA 
invites  comment  on  this  point. 

This  section  requires  that  a  single- 
level  passenger  car,  other  than  a 
passenger  car  of  special  design,  have  a 
minimum  of  four  emergency  window 
exits,  either  in  a  staggered  configuration 
or  with  one  located  at  each  end  of  each 
side  of  the  car.  A  bi-level  car  shall  have 
a  minimum  of  four  emergency  window 
exits  on  each  main  level,  configured  as 
above,  so  that  the  car  has  a  minimum 
total  of  eight  emergency  window  exits. 
Safety  may  be  advanced  by  staggering 
the  configuration  of  emergency  window 
exits  so  that  the  window  exits  are 
located  diagonally  across  from  each 
other  on  opposite  sides  of  a  car,  instead 
of  placing  them  direcdy  across  from 
each  other.  Commenters  are  invited  to 
address  this  issue.  In  addition,  concern 
has  been  raised  that  the  seat 
arrangement  of  passenger  cars  may 
block  access  to  and  the  removal  of 


emergency  window  exits.  Commenters 
are  also  requested  to  address  this  issue. 

FRA  is  proposing  that  each  passenger 
car  of  special  design,  such  as  a  sleeper 
car,  have  at  least  one  emergency 
window  exit  in  each  compartment. 
Occupants  of  a  sleeper  car  may  have 
difficulty  reaching  the  car  doors  quickly 
in  an  emergency  bom  their 
compartments,  for  example,  if  an 
emergency  window  exit  is  not  provided 
in  their  individual  sleeping 
compartments.  An  emergency  window 
exit  is  necessary  in  each  compartment  to 
enable  occupants  to  quickly  exit  the  car 
when  time  is  of  the  essence,  especially 
if  the  car  is  submerged. 

Each  emergency  window  exit  must  be 
easily  operable  by  a  5th-percentile 
female  without  requiring  the  use  of  a 
tool  or  other  implement.  FRA  has  added 
to  the  Working  Group's 
recommendation  by  specifying  that  a 
5th-percentile  female  must  be  able  to 
easily  operate  the  emergency  exit, 
thereby  making  clear  the  degree  to 
which  the  exit  need  be  easily  operable 
by  members  of  the  general  public.  FRA 
believes  this  is  consistent  with  the 
desire  of  the  Working  Group- to  promote 
the  safety  of  the  travelling  public. 

Paragraph  (f)  is  reserved  for 
emergency  window  exit  marking  and 
operating  instruction  requirements. 
These  requirements  are  currently  being 
addressed  in  the  proposed  rule  on 
passenger  train  emergency 
preparedness.  See  62  FR  8330,  Feb.  24, 
1997. 

§238.237     Doors 

This  section  contains  the 
requirements  for  exterior  side  doors  on 
passenger  cars.  These  doors  are  the 
primary  means  of  egress  from  a 
passenger  train.  This  section  should  be 
read  in  connection  with  the  preamble 
discussion  of  NTSB  safety 
recommendation  (R-96-7)  arising  from 
the  1996  Silver  Spring,  Maryland 
accident. 

Paragraph  (a)  requires  that  within  two 
years  of  the  effective  date  of  the  final 
rule,  each  powered,  exterior  side  door  in 
a  vestibule  that  is  p«irtitioned  from  the 
passenger  comparUnent  of  a  passenger 
car  shall  be  equipped  with  a  manual 
override  that  is:  capable  of  opening  the 
door  without  power  from  inside  the  car; 
located  adjacent  to  the  door  which  it 
controls;  and  designed  and  maintained 
so  that  a  person  may  access  the  override 
device  from  inside  the  car  without 
requiring  the  use  of  a  tool  or  other 
implement.  Passenger  cars  subject  to 
this  requirement  that  are  not  already 
equipped  with  such  manual  override 
devices  must  be  retrofitted  accordingly. 
As  noted  above,  FRA's  proposal  is  not 


a  consensus  recommendation  of  the 
Working  Group. 

FRA  invites  comment  on  whether  the 
location  of  the  manual  override  device 
should  be  specified  in  terms  of  distance 
from  the  door  it  controls  or  some  other 
measure.  FRA  is  proposing  that  the 
manual  override  device  be  "adjacent"  to 
the  door,  as  stated  in  the  NTSB  safety 
recommendation.  Railroad 
representatives  on  the  Working  Group 
have  suggested  a  time  performance 
requirement  that  includes  the  time 
necessary  for  locating  and  opening  the 
door. 

Currently,  there  is  no  Federal 
requirement  that  passenger  cars  be 
equipped  with  side  doors.  Accordingly, 
in  paragraph  (b)  FRA  is  proposing  that 
passenger  cars  ordered  on  or  after 
January  1,  1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001, 
shall  have  a  minimum  of  four  side 
doors,  or  the  functional  equivalent,  each 
permitting  at  least  one  95th-percentile 
male  to  pass  through  at  a  single  time. 
Although  the  Working  Group  did  not 
discuss  this  proposal,  FRA  believes  that 
such  a  requirement  is  necessary,  at  least 
as  an  interim  measiue,  so  that  each 
passenger  car  have  sufficient  doorway 
openings  to  allow  passengers  to  quickly 
exit  in  a  life-threatening  situation. 
Exiting  a  passenger  car  through  a 
window  exit  is  slower. 

FRA  recognizes  that  existing  designs 
of  passenger  cars  do  not  always  provide 
for  four  side  doors,  and  the  proposed 
requirement  does  not  specifically 
require  that  passenger  cars  have  four 
side  doors.  For  instance,  the 
reqtiirement  would  be  met  if  a  passenger 
car  had  two  double-wide  doors  that 
permit  two  95th-f)ercentile  males  to 
pass  through  each  door  at  the  same 
time — the  functional  equivalent  of  four 
side  doors  having  openings  of  the 
specified  size.  FRA  is  interested  in 
comments  concerning  the  extent  to 
which  existing  designs  of  passenger  cars 
cannot  comply  with  the  proposed 
requirement,  and  FRA  may  modify  the 
proposal  based  on  the  information 
supplied.  As  a  longer  term  approach, 
FRA  is  investigating  an  emergency 
evacuation  performance  requirement 
similar  to  that  used  in  commercial 
aviation  where  a  sufficient  number  of 
emergency  exits  must  be  provided  to 
evacuate  the  maximum  passenger  load 
in  a  specified  time  for  various  types  of 
emergency  situations. 

Paragraph  (b)  also  provides  that  each 
powered,  exterior  side  door  be  equipped 
with  a  manual  override  featxue  the  same 
as  that  required  in  paragraph  (a)  for 
existing  equipment,  except  that  the 
manual  override  must  also  be  capable  of 
opening  the  door  from  outside  the  car. 
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This  requirement  is  intended  to  provide 
quick  access  to  a  passenger  car  by 
emergency  response  personnel,  and 
represents  the  consensus 
recommendation  of  the  Working  Group. 

FRA  is  also  considering,  but  has  not 
proposed  in  this  rule,  that  for  passenger 
cars  ordered  on  or  after  January  1 ,  1999, 
or  placed  in  service  for  the  first  time  on 
or  after  January  1,  2001,  the  status  of 
each  powered,  exterior  side  door  shall 
be  displayed  to  the  crew  in  the 
operating  cab  of  the  train.  Such  a 
proposal  had  support  from  Working 
Group  members  and  would  enable  a 
crewmember  in  the  operating  cab  to 
determine  whether  train  doors  are 
closed  before  departure,  for  example. 
However,  FRA  is  concerned  that 
railroads  operating  Tier  I  passenger 
equipment  would  be  unable  to  meet  this 
requirement.  Because  Tier  I  passenger 
trains  are  not  intended  to  operate  as  a 
fixed  unit  and  instead  passenger  cars  are 
fieely  switched  into  and  out  of  such 
trains,  practical  concerns  exist  about  the 
compatibility  of  door  sensor  equipment 
in  a  Tier  I  passenger  train.  Commenters 
are  invited  to  address  this  issue. 

To  make  sure  that  manual  override    ' 
devices  are  easily  accessible  by 
passengers,  FRA  is  proposing 
requirements  in  paragraph  (c) 
addressing  covers  and  screens  used  to 
protect  such  devices  from  casual  or 
inadvertent  use.  FRA  desires  to  balance 
the  concern  that  passengers  may 
unnecessarily  exit  cars  when  no 
emergency  is  present  with  the  need  for 
passengers  to  easily  access  a  door- 
release  mechanism  in  an  emergency. 
Although  this  proposal  reflects  general 
discussions  within  the  Working  Group, 
it  is  not  specifically  a  Working  (koup 
recommendation. 

Paragraph  (d)  is  reserved  for  door 
marking  and  operating  instruction 
requirements.  These  requirements  are 
ciurently  being  addressed  in  the 
proposed  rule  on  passenger  train 
emergency  preparedness.  See  62  FR 
8330,  Feb.  24, 1997. 

§  238.239    Automated  Monitoring 

This  section  requires  on  or  after 
January  1, 1998,  an  operational  alerter 
or  a  deadman  control  in  the  controlling 
locomotive  of  each  passenger  train 
operating  in  other  than  cab  signal, 
automatic  train  control,  or  automatic 
train  stop  territory.  This  section  further 
requires  that  such  locomotives  ordered 
on  or  after  January  1, 1999,  or  placed  in 
service  for  the  first  time  on  or  after 
January  1,  2001,  must  be  equipped  with 
a  working  alerter.  As  a  result,  the  use  of 
a  deadman  control  alone  on  these  new 
locomotives  would  be  prohibited.  The 
Working  Group  recommended  that  new 


locomotives  be  equipped  with  a 
working  alerter,  and  FRA  is  proposing 
that  existing  locomotives  also  be 
equipped  with  either  a  working  alerter 
or  a  deadman  control  as  provided  in 
paragraph  (a). 

An  alerter  will  initiate  a  i}enalty  brake 
application  if  it  does  not  receive  the 
proper  response  from  the  engineer. 
Likewise,  a  deadman  control  will 
initiate  a  penalty  brake  application  if 
the  engineer  fails  to  maintain  proper 
contact  with  the  device.  The  Working 
Group  discussed  establishing  specific 
setting  requirements  for  alerters  or 
deadman  controls  based  on  maximum 
train  speed  and  the  capabilities  of  the 
signal  system.  This  discussion  led  to  the 
conclusion  that  settings  should  be  left  to 
the  discretion  of  individual  railroads  as 
long  as  they  dociunent  the  basis  for  the 
settings  that  they  select.  If  the  device 
fails  en  route,  the  proposed  rule  requires 
a  second  person  qualified  on  the  signal 
system  and  brake  application 
procedures  to  be  stationed  in  the  cab  or 
^e  engineer  must  be  in  constant  radio 
communication  with  a  second 
crewmember  until  the  train  reaches  the 
next  terminal.  This  is  intended  to  allow 
the  train  to  complete  its  trip  with  the 
device's  function  of  keeping  the 
operator  alert  taken  over  by  another 
member  of  the  crew. 

Alerters  are  safety  devices  intended  to 
verify  that  the  engineer  remains  capable 
and  vigilant  to  accomplish  the  tasks  that 
he  or  she  must  perform.  Equipping 
passenger  locomotives  with  an  alerter  is 
current  industry  practice.  These  devices 
have  proven  themselves  in  service,  and 
the  requirement  will  not  impose  an 
additional  cost  on  the  industry. 

Subpart  D — Inspection,  Testing,  and 
Maintenance  Requirements  of  Tier  I 
Passenger  Equipment 

§  238.301    Scope 

This  subpart  contains  the  proposed 
requirements  regarding  the  inspection, 
testing,  and  maintenance  of  all  types  of 
passenger  equipment  operating  at 
speeds  of  125  mph  or  less.  FRA 
originally  considered  developing  one  set 
of  requirements  for  MU  locomotives  and 
one  set  for  push-pull  equipment. 
However,  the  Working  Group 
determined  that  this  approach  would  be 
redundant  because  nearly  identical 
requirements  could  be  applied  to  both 
types  of  equipment.  ConsequenUy,  this 
subpart  includes  the  proposed 
requirements  for  the  inspection,  testing, 
and  maintenance  of  Tier  I  passenger 
equipment  brake  systems  as  well  as  the 
other  mechanical  and  electrical  safety 
components  of  Tier  I  passenger 
equipment 


§  238.303    Exterior  Calendar  Day 
Mechanical  Inspection  of  Passenger  Cars 
and  Unpowered  Vehicles  Used  in 
Passenger  Trains 

This  section  contains  the  proposed 
requirements  for  an  exterior  calendar 
day  mechanical  inspection  on  passenger 
cars  and  impowered  vehicles  used  in 
passenger  trains  that  is  patterned  after  a 
combination  of  the  current  calendar  day 
inspection  required  for  locomotives 
under  the  Railroad  Locomotive  Safety 
Standards  and  the  pre-departure 
inspection  for  freight  cars  under  the 
Railroad  Freight  Car  Safety  Standards. 
See  49  CFR  229.21  and  215.13. 
respectively.  FRA  proposes  that  the 
calendar  day  mechanical  inspection 
apply  to  all  passenger  cars  and  all 
unpowered  vehicles  used  in  passenger 
trains  (which  includes,  e.g.,  not  only 
coaches,  MU  locomotives,  and  cab  cars 
but  also  any  other  unit  of  rail  rolling 
equipment  used  in  a  passenger  train).  A 
mechanical  safety  inspection  of  fieight 
cars  has  been  a  longstanding  Federal 
safety  requirement,  and  FRA  believes 
that  the  lack  of  a  similar  requirement  for 
passenger  equipment  creates  a  serious 
void  in  the  current  Federal  railroad 
safety  standards. 

Paragraphs  (a)  and  (b).  Rail  labor 
representatives  advocate  a  daily 
inspection  of  all  safety-related 
mechanical  components  with  pass/feil 
criteria  or  limits  written  into  the  Federal 
safety  standards  much  like  the 
requirements  contained  in  49  CFR  part 
215,  whereas,  APTA  and  other    " 
passenger  railroad  representatives 
strongly  maintain  that  specific 
inspection  criteria  or  limits  are  not 
necessary.  Diuing  the  ongoing  meeting 
of  the  Working  Ckoup,  FRA  repeatedly 
requested  that  railroad  representatives 
provide  a  recommended  list  of 
mechanical  components  and  criteria  for 
their  inspection.  These  representatives 
consistenUy  responded  with  very  broad 
ceqtiirements  buicallj^  limited  to 
inspections  for  obvious  and  visible 
defects.  Although  passenger  railroad 
representatives  do  not  object  to  the 
safety  principle  of  a  mechanical 
inspection,  they  do  not  want  their 
operations  to  be  bound  by  a  rigid  list  of 
components  and  criteria  for  the 
inspection. 

niA  agrees  with  labor  representatives 
that  a  specific  list  of  components  to  be 
inspected  with  enforceable  inspection 
or  pass/ fail  criteria  needs  to  be  included 
as  part  of  the  proposed  Passenger 
Equipment  S^ty  Standards.  For  several 
years,  Amtrak  has  been  conducting 
voluntary  mechanical  safety  inspections 
of  passenger  train  components.  Amtrak, 
working  in  conjunction  with  FRA,  has 
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developed  a  list  of  components  to  be 
inspected  and  "go"  "no  go"  inspection 
criteria  for  the  various  components. 
Amtrak  has  trained  mechanical 
employees  to  conduct  these  inspections 
and  has  issued  pocket  guides  containing 
the  inspection  criteria  to  all  mechanical 
employees.  FRA  commends  Amtrak  for 
its  progressive  and  voluntary  efforts. 
Furthermore,  based  upon  investigations 
conducted  by  FRA  field  inspectors,  it 
appears  that  virtually  every  passenger 
railroad  ciirrently  performs  some  type  of 
daily  mechanical  inspection  on  its 
passenger  equipment.  Consequently, 
FRA  proposes  to  codify  various 
requirements  and  minimum  standards 
for  conducting  a  calendar  day 
mechanical  inspection. 

Paragraph  (a)  requires  that  each 
passenger  car  and  each  unpowered 
vehicle  used  in  a  passenger  train  receive 
an  exterior  mechanical  safety  inspection 
at  least  once  each  calendar  day  that  the 
equipment  is  placed  in  service  except 
under  the  circumstances  described  in 
paragraph  (d).  Paragraph  (b)  requires 
that  this  inspection  be  performed  by  a 
qualified  mechanical  inspector.  FRA 
believes  the  combination  of  a  daily 
Class  I  brake  test  and  a  mechanical 
safety  inspection  performed  by  fully 
qualified  mechanical  employees  is  a  key 
to  safer  passenger  railroad  operations. 
Such  a  practice  will  most  likely  detect 
and  correct  equipment  problems  before 
they  become  the  source  of  an  accident 
or  incident  resulting  in  personal  injuries 
or  damage  to  property.  FRA  recognizes 
that  this  requirement  may  create  a 
problem  for  some  commuter  railroads 
that  operate  trains  on  weekends  or  other 
days  when  qualified  mechanical 
inspectors  are  not  scheduled  to  work. 
Some  railroads  may  be  forced  to 
schedule  qualified  mechanical 
inspectors  to  work  on  these  days  at 
additional  expense.  However,  based  on 
independent  investigations  performed 
by  FRA.  it  is  believed  that  the  impact  of 
this  proposal  will  be  much  less  than 
several  railroad  representatives  have 
indicated.  Nevertheless,  FRA  is  willing 
to  consider  whether  to  allow  railroads 
that  have  demonstrated  an  ability  to 
operate  passenger  trains  safely  over 
weekends  without  a  mechanical  safety 
inspection  being  performed  by  qualified 
mechanical  inspectors  to  continue  that 
practice.  The  problem,  from  FRA's 
position,  is  that  it  is  difficult  to  allow 
this  flexibility  without  creating  a 
loophole  that  could  be  abused  in  certain 
circumstances.  Consequently,  FRA 
solicits  detailed  comments  from 
interested  parties  on  whether  the 
granting  of  such  flexibility  is  even 


necessary  and  on  possible  methods  for 
providing  such  flexibility. 

Paragraph  (c)  identifies  the 
components  that  FRA  proposes  to  be 
inspected  as  part  of  the  exterior  daily 
mechanical  safety  inspection  and 
provides  measiuable  inspection  criteria 
for  the  components.  The  railroad  is 
required  to  ascertain  that  each  passenger 
car,  and  each  unpowered  vehicle  used 
in  a  passenger  train  conforms  with  the 
conditions  enumerated  in  paragraph  (c). 
E)eviation  from  any  listed  condition 
makes  the  passenger  car  or  unpowered 
vehicle  defective  if  it  is  in  service.  The 
Working  Group  members  generally 
agreed  that  the  components  contained 
in  this  section  represent  valid  safety- 
related  components  that  should  be 
frequently  inspected  by  railroads. 
However,  members  of  the  Working 
Group  had  widely  different  opinions 
regarding  the  criteria  to  be  used  to 
inspect  these  components.  Therefore,  as 
FRA  was  not  provided  any  clear 
guidance  from  the  Working  Group,  FRA 
selected  inspection  criteria  based  on  the 
locomotive  calendar  day  inspection  and 
the  freight  car  safety  pre-departure 
inspection  required  by  49  CFR  parts  229 
and  215,  respectively.  FRA  believes 
that,  at  a  minimum,  passenger  cars 
should  receive  an  inspection  which  is  at 
least  equivalent  to  that  received  by 
locomotives  and  freight  cars.  FRA 
solicits  comments  from  interested 
parties  concerning  other  sets  of 
mechanical  safety  inspection  criteria. 
For  example,  a  concern  has  been  raised 
by  some  parties  regarding  the 
securement  of  doors  on  baggage  cars. 
Consequently,  FRA  seeks  comments 
from  interested  parties  on  the  necessity 
to  inspect  these  doors  as  part  of  any 
required  daily  mechanical  inspection. 

APTA  believes  that  this  section 
contains  exterior  inspection 
requirements  that  cannot  be  safely  or 
practically  performed  in  the  field.  In 
particular.  APTA  maintains  that  the 
inspections  concerning  the  draft  gear, 
truck  attachment,  suspension  system, 
and  coupler  knuckle  can  only  be 
properly  performed  by  placing  each  car 
individually  over  a  repair  pit. 

FRA  intends  for  the  daily  mechanical 
inspection  to  serve  as  the  time  when  the 
railroad  repairs  defects  that  occurred  en 
route.  Thus,  this  section  proposes  to 
require  that  safety  components  not  in 
compliance  with  this  part  be  repaired 
before  the  equipment  is  permitted  to 
remain  in  or  return  to  passenger  service. 
(See  §  238.9  for  a  discussion  of  the 
prohibitions  against  using  passenger 
equipment  containing  defects;  and 
§§  238.15  and  238.17  for  a  discussion  of 
movement  of  defective  equipment  for 
purposes  of  repair  or  sale).  The  purpose 


of  the  defect  reporting  and  tracking 
system  proposed  in  §  238.19  is  to  have 
the  mechanical  forces  make  all 
necessary  safety  repairs  to  the 
equipment  before  it  is  cleared  for 
another  day  of  operation.  In  other 
words,  FRA  intends  for  the  flexibility  to 
operate  defective  equipment  in 
passenger  service  to  end  at  the  calendar 
day  mechanical  inspection. 

The  narrow  exception  in  paragraph 
(d)  allows  long-distance  intercity 
passenger  trains  that  miss  a  scheduled 
exterior  calendar  day  mechanical 
inspection  due  to  a  delay  en  route  to 
continue  in  passenger  service  to  the 
location  where  the  inspection  was 
scheduled  to  be  performed.  At  that 
point,  a  calendar  day  mechanical 
inspection  must  be  performed  prior  to 
returning  the  equipment  to  service  of 
any  kind.  This  flexibility  applies  only  to 
the  mechanical  safety  inspections  of 
coaches.  FRA  does  not  intend  to  relieve 
the  railroad  of  the  responsibility  to 
perform  a  locomotive  calendar  day 
inspection  as  required  by  49  CFR  part 
229. 

Paragraph  (e)  specifies  an  additional 
contingent  component  of  the  calendar 
day  exterior  mechanical  inspection.  If  a 
car  requiring  a  single  car  test  is  moved 
in  a  train  carrying  passengers  or 
available  to  carry  such  passengers  to  a 
place  where  the  test  can  be  performed, 
then  the  single  car  test  must  be 
performed  before  or  during  the  exterior 
calendar  day  mechanical  inspection. 

§§  238.305  and  238.307    Interior 
Calendar  Day  Mechanical  Inspection 
and  Periodic  Mechanical  Inspection  of 
Passenger  Cars 

Section  238.305  requires  the 
performance  of  an  interior  inspection  of 
passenger  cars  (which  includes,  e.g.. 
passenger  coaches,  MU  locomotives, 
and  cab  cars)  each  calendar  day  that  the 
equipment  is  used  in  service  except 
under  the  circumstances  described  in 
paragraph  (d).  Unlike  the  exterior 
calendar  day  mechanical  inspection, 
FRA  prop>oses  in  §  238.305(b)  to  permit 
the  interior  inspections  of  passenger 
cars  to  be  performed  by  "qualified 
persons,"  individuals  qualified  by  the 
railroad  to  do  so.  Thus,  these 
individuals  need  not  meet  the  definition 
of  a  "qualified  mechanical  inspector." 

FRA's  original  position  was  to  require 
the  interior  insptections  to  be  performed 
by  qualified  mechanical  inspectors. 
However,  after  several  discussions  with 
members  of  the  Working  Group  and 
several  other  representatives  of 
passenger  railroads,  FRA  determined 
that  the  training  and  experience  typical 
of  qualified  mechanical  inspectors  is  not 
necessary  and  often  does  not  apply  to 


inspecting  interior  safety  components  of 
passenger  equipment.  In  addition,  the 
flexibility  created  by  permitting 
someone  less  qualified  than  a 
mechanical  inspector  can  reduce  the 
cost  of  performing  the  mechanical  safety 
inspection  since  the  most  economical 
way  to  accomplish  the  mechanical 
inspection  is  to  combine  the  exterior 
inspection  with  the  Class  I  brake  test 
and  then  have  a  crewmember  or  train 
coach  cleaner  combine  the  interior 
coach  inspection  with  coach  cleaning. 

Section  238.305(c)  lists  various 
components  that  FRA  proposes  to  be 
inspected  as  part-of  the  interior  daily 
mechanical  safety  inspection.  As  a 
minimum.  FRA  proposes  that  the 
following  components  be  inspected: 
trap  doors;  end  and  side  doors;  m^tnuwl 
door  releases;  safety  covers,  doors  and 
plates;  vestibule  step  lighting;  and 
safety-related  signs  and  instructions. 
Consistent  with  the  proposed  exterior 
inspection  requirements,  FRA  proposes 
that  all  en  route  defects  and  all 
noncomplying  conditions  must  be 
repaired  at  the  time  of  the  daily  interior 
inspection  in  order  for  the  equipment  to 
be  placed  or  remain  in  passenger  service 
witfh  the  exception  of  a  defect  under 
$  238.305(cK5).  (See  $  238.9  for  a 
discussion  of  the  prohibitions  against 
using  passenger  equipment  containing 
defects,  and  §  238.17  for  a  discussion  of 
the  movement  of  defective  equipment 
for  purposes  of  repair.)  Furthermore, 
§  238.305(d)  allows  long-distance 
intercity  passenger  trains  that  miss  a 
scheduled  calendar  day  mechanical 
inspection  due  to  a  delay  en  route  to 
continue  in  passenger  service  to  the 
location  where  the  inspection  was 
scheduled. 

Initially,  FRA  considered  requiring  a 
more  extensive  list  of  components  to  be 
checked  at  each  daily  interior 
inspection.  However,  based  on 
discnissions  conducted  with  the 
Working  Group,  FRA  determined  that 
the  daily  inspection  and  repair  of  some 
interior  items  could  be  burdensome  to 
the  railroads  without  producing  an 
offsetting  safety  benefit.  As  a  result, 
FRA  in  §  238.307  proposes  a  periodic 
mechanical  inspection  for  passenger 
cars  (which  include,  e.g.,  passenger 
coaches,  MIJ  locomotives,  and  cab  cars) 
in  order  to  reduce  the  frequency  with 
which  certain  components  require 
inspection  and  repair.  FRA  proposes  to 
require  that  the  following  components 
be  inspected  for  proper  operation  and 
repaired,  if  necessary,  as  part  of  the 
periodic  maintenance  of  the  equipment: 
emergency  lights;  emergency  exit 
windows;  seats  and  seat  attachments; 
overhead  luggage  racks  and 


attachments;  floor  and  stair  surfeces; 
and  hand-operated  electrical  switches. 

Virtually  all  passenger  railroads 
currendy  have  defined  periodic 
maintenance  intervals  for  all  of  the 
equipment  they  operate.  These  intervals 
vary  depending  on  the  type  of 
equipment  and  the  service  in  which  it 
is  used,  but  typically  range  from  60  to 
180  days.  Although  FRA  does  not 
intend  to  limit  the  railroad's  flexibility 
to  set  periodic  maintenance  intervals, 
FRA  believes  that  an  outside  limit  must 
be  placed  on  the  performance  of  the 
periodic  mechanical  inspection.  Thus. 
FRA  proposes  that  the  periodic 
mechanical  inspection  be  performed  at 
least  every  180  days,  as  that  appears  to 
be  the  outside  limit  of  currently 
established  maintenance  cycles.  As  with 
the  daily  inspection,  any  known  defects 
or  conditions  not  in  compliance  with 
this  section  which  are  imcovered  by  the 
periodic  inspection  must  be  repaired  in 
order  for  the  equipment  to  remain  in  or 
return  to  passenger  service. 

APTA  has  advised  FRA  that  most  of 
the  daily  interior  inspection 
requirements  proposed  in  this  section 
are  ciurenUy  performed  as  part  of  a 
railroad's  own  periodic  inspection. 
Moreover.  APTA  maintains  that  the 
daily  interior  inspection  requirements 
do  not  add  to  safety  and  will  create 
delays  impacting  on-time  performance. 
APTA  believes  that  many  cars  %vith 
defects  found  during  both  the  daily 
interior  and  exterior  inspections  can  be 
operated  safely  with  appropriate 
restrictions  without  first  shopping  the 
cars.  Commenters  are  asked  to  address 
the  various  concerns  raised  by  AFT  A. 

§  238.309    Periodic  Brake  Equipment 
Maintenance 

This  section  contains  the  proposed 
requirements  for  the  performance  of 
periodic  brake  maintenance  for  various 
types  of  passenger  equipment,  referred 
to  in  the  industry  as  clean,  oil,  test,  and 
stencil  (COTiS). 

Paragraph  (b)  extends  the  periodic 
maintenance  interval  for  MU  locomotive 
fleets  that  are  100  percent  equipped 
with  air  dryers  and  modem  brtJte* 
systems  fit}m  736  days  to  1,104  days. 
"The  requirement  remains  736  days  for 
fleets  that  are  not  100  percent  equipped 
with  air  dryers  or  that  are  equipped 
with  older  brake  systems.  FRA  bases 
this  proposed  extension  on  tests 
conducted  by  Metro-North  and 
monitored  by  FRA  field  inspectors. 
These  tests  revealed  that  after  three 
years,  brake  valves  on  MU  locomotives 
equipped  with  air  dryers  were  very 
clean  and  showed  littie  or  no  signs  of 
deterioration.  Based  on  the  results  of 
these  tests.  FRA  is  confident  that  these 


valves  can  safely  operate  for  three  years 
between  periodic  maintenance.  FRA 
believes  this  exteyion  of  the  periodic 
maintenance  interval  will  result  in  a 
cost  savings  to  those  railroads  that 
operate  MU  locomotives  equipped  with 
air  dryers. 

Paragraph  (c)  extends  the  periodic 
nuuntenance  interval  on  conventional 
locomotives  equipped  with  26-L  or 
equivalent  types  of  brakes  from  the 
current  standard  of  736  days  to  1.104 
days.  The  required  periodic 
maintenance  interval  remains  at  736 
days  for  locomotives  equipped  with 
oth«  types  of  Inake  systems.  The 
proposed  requirement  merely  makes 
universal  a  practice  that  has  been 
approved  by  waiver  for  several  yeaa. 
See  H-80-7.  FRA  believes  that 
locomotives  eqiiipped  with  26-L  brakes 
have  demonstrated  an  ability  to  operate 
safely  for  three  years  between  periodic 
maintenance. 

Paragraph  (d)  extends  the  periodic 
maintenance  interval  on  passenger 
coaches  and  other  unpowered  vehicles 
equipped  Mrith  26-C  or  equivalent  brake 
systems  from  1,104  days  to  1,476  days, 
lliis  extension  is  based  on  tests 
performed  by  Amtrak.  Based  on  these 
tests,  FRA  granted  Amtrak  a  waiver  for 
this  extension  on  )uly  26, 1995.  See  FRA 
Docket  No.  PB  94-3.  Amtiak  has 
operated  under  the  terms  of  this  waiver 
for  several  years  with  no  problems. 
ConsequenUy,  based  on  Amtrak's 
experience,  FRA  believes  all  passenger 
cars  with  26-C  equipment  can  safely  be 
operated  for  four  years  between  periodic 
maintenance . 

Paragraph  (e)  proposes  that  the  same 
extensions  applicable  to  locomotives 
and  passenger  ctMches  should  be 
applied  to  control  cab  cars  that  use 
brake  valves  that  are  identical  to  the  26- 
C  valves  used  in  passenger  cars  or  the 
26-L  valves  used  on  locomotives. 
ConsequenUy,  based  on  the  information 
and  tests  conducted  on  those  valves  as 
well  as  waivers  currently  existing,  FRA 
pro{x>ses  to  extend  the  periodic 
maintenance  interval  for  cab  cars  to 
1,476  days  or  1,104  days  for  those  cab 
cars  that  use  brake  systems  identical  to 
the  26-C  and  26-L,  respectively.  This 
proposed  extension  is  consistent  with 
recent  requests  for  %vaivers  received  by 
FRA. 

A  railroad  may  petition  FRA.  undw 
§  238.21,  to  approve  alternative 
maintenance  procedures  providing 
equivalent  safety.  Railroads  could 
propose  using  periodically  scheduled 
single  car  tests  to  extend  the  time 
between  required  periodic  maintenance 
on  passenger  coaches.  FHA  believes  that 
the  single  car  test  provides  a  good 
alternative  to  more  frequent  periodic 
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maintenance.  In  fact,  in  the  previous 
NPRM  on  power  braltes,  FRA  proposed 
the  elimination  of  tim#-based  COT&S 
and  in  its  stead  proposed  time  intervals 
Cor  conducting  single  car  tests,  ranging 
from  three  to  six  months,  depending  on 
the  utilization  rate  of  the  passenger 
equipment  See  59  FR  47690-47691. 
47710-47711,  and  47740-47741. 
However,  comments  received  and 
discussions  with  members  of  the 
Working  Group  revealed  that  many 
passenger  railroads  would  rather 
perform  periodic  maintenance  than 
more  frequent  single  car  tests.  One 
reason  for  this  is  that  some  op>erator8 
would  rather  take  equipment  out  of 
service  every  few  years  and  perform  the 
overhaul  of  the  brake  system  rather  than 
having  equipment  out  of  service  for 
shorter  ()eriods  every  few  months. 
Therefore,  FRA  proposes  to  retain 
periodic  maintenance  intervals  but 
provide  the  alternative  to  railroads  to 
propose  single  car  testing  intervals  in 
order  to  reduce  the  frequency  with 
which  the  periodic  maintenance  is 
performed.  Consequently,  railroads  are 
afforded  some  flexibility  to  determine 
the  type  of  maintenance  approach  that 
best  suits  their  operations. 

§238.311     Single  Car  Test 

This  section  contains  the  proposed 
requirements  for  single  car  tests  of 
passenger  equipment.  Although  the 
Working  Group  failed  to  reach 
consensus  on  the  requirements 
contained  in  this  section,  the  group  did 
agree  that  single  car  tests  are  a  valuable 
tool  to  demonstrate  that  a  car's  brake 
system  performs  correctly  after  repairs 
have  been  made  that  could  affect  the 
brakes.  A  major  issue  raised  both  in 
comments  to  the  previous  NPRM  on 
power  brakes  and  by  various  members 
of  the  Working  Group  was  the  method 
for  specifying  how  the  test  is  to  be 
performed.  Labor  representatives 
objected  to  specifying  the  method  of 
testing  by  reference  to  an  indiistry 
standard  that  could  be  changed 
unilaterally  by  the  organization  that 
maintains  the  standard.  These 
representatives  insisted  that  the 
requirements  specifying  how  to  conduct 
the  test  must  be  contained  in  the  rule 
text  so  that  the  only  way  that  changes 
can  be  made  is  through  the 
administrative  procedures  required  by 
the  formal  rulemaking  process.  FRA 
agrees  and  proposes  in  paragraph  (a)  to 
require  that  passenger  railroads  perform 
the  single  car  test  of  the  brake  system  in 
accordance  with  AAR  Standard  S-044 
contained  in  AAR's  "Instruction 
Pamphlet  5039-4,  Supp.  3  (April 
1991),"  which  is  the  most  recent  version 
of  the  test  description.  FRA  also 


proposes  that  the  special  approval 
process  detailed  in  §  238.21  would  be 
employed  to  evaluate  any  proposed 
changes  in  this  highly  technical 
procedure. 

The  single  car  test  proposed  in  this 
section  has  proven  effective  in 
uncovering  brake  system  problems  that 
are  the  root  cause  of  certain  wheel 
defects  or  that  have  been  caused  by 
repairs  made  to  the  brake  system.  FRA 
believes  that  this  test  has  contributed  to 
the  current  trend  of  greater  brake  system 
reliability  and  fewer  brake-related 
accidents/incidents  of  passenger 
equipment.  Currently,  the  regulations 
require  that  a  single  car  test  be 
performed  on  passenger  cars  whenever 
they  are  on  a  shop  or  repair  track.  In  the 
previous  NPRM  on  power  brakes,  FRA 
discussed  the  potential  loophole  that 
the  current  regulations  permit.  See  59 
FR  47710.  Basically,  it  has  the  potential 
of  allowing  railroads  to  avoid  the 
performance  of  the  tests  by  calling 
repair  tracks  something  other  than  a 
repair  track.  Although  this  is  am  issue 
that  has  arisen  in  the  freight  context,  it 
does  appear  prudent  to  base  the 
requirement  to  perform  a  single  car  test 
on  the  type  of  defect  involved  rather 
than  the  location  where  the  defect  is 
repaired. 

Paragraph  (b)  lists  the  wheel  defects 
that  would  trigger  the  requirement  to 
perform  a  single  car  test.  FRA  l>elieves 
that  the  proposed  wheel  defects  indicate 
some  type  of  braking  equipment 
problem.  FRA  believes  that  merely 
changing  a  wheel  to  correct  a  wheel 
defect  that  is  actually  caused  by  a  brake 
system'  problem  will  only  lead  to  a 
continuation  of  the  problem  on  the  new 
wheel  and  will  increase  repair  costs  to 
the  railroad.  A  test  that  checks  for  the 
root  cause  of  the  defect  is  not  only  a 
good  safety  practice,  but  is  a  good 
business  practice  that  will  lead  to 
reduced  operating  costs. 

Paragraph  (c)  requires  a  railroad  to 
conduct  a  single  car  test  if  one  or  more 
of  the  identified  brake  system 
components  is  removed,  repaired,  or 
replaced.  This  paragraph  also  proposes 
that  a  single  car  test  be  performed  if  a 
passenger  car  or  vehicle  is  placed  in 
service  after  having  been  out  of  service 
for  30  or  more  days.  FRA  believes  that 
these  requirements  will  ensure  that 
brake  system  repairs  have  been 
performed  correctly  and  that  the  car's 
brake  system  will  operate  as  intended 
after  repairs  are  made  or  after  the  car 
has  been  in  storage  for  extended 
periods.  The  proposed  requirements  are 
consistent  with  the  current  practices  of 
most  passenger  railroads. 

Paragraph  (d)  requires  that  all  single 
car  tests  be  performed  by  qualified 


mechanical  inspectors.  A  single  car  test 
is  a  comprehensive  brake  test  that 
requires  the  skills  and  knowledge  of  a 
professional  mechanical  employee. 
Railroads  currently  use  the  "qualified 
mechanical  inspector"  as  defined  by 
this  part  to  perform  single  car  tests,  and 
FRA  believes  that  this  practice  should 
continue. 

Paragraph  (e)  provides  that  if  a  single 
car  test  cannot  be  made  at  the  point 
where  repairs  are  made,  the  car  may  be 
moved  in  service  to  the  next  forward 
location  where  the  test  can  be  made. 
The  single  car  test  shall  be  completed 
prior  to,  or  as  a  part  of,  the  car's  next 
calendar  day  mechanical  inspection. 

APTA  has  advised  FRA  that  the 
proposed  section  on  single  car  tests 
contains  an  outdated  standard  and 
requires  a  large  number  of  tests  which 
do  not  serve  to  enhance  safety.  APTA 
believes  that  actual  operating 
experience  does  not  support  a 
requirement  for  this  level  of  testing,  and 
the  proposal  will  increase  maintenance 
costs  and  require  additional  spare 
vehicles  to  maintain  service. 
Additionally,  APTA  maintains  that  the 
proposed  regulation  provides  a 
disincentive  to  updating  single  car  test 
procedures  as  needed. 

§  238.313    Qass  I  Brake  Test 

This  section  contains  the  proposed 
requirements  related  to  Class  I  brake 
tests.  FRA  proposes  that  the 
requirements  in  this  section  apply  to  all 
passenger  coaches,  control  cab  cars,  MU 
locomotives,  and  all  nonself-propelled 
vehicles  that  are  part  of  a  passenger 
train.  The  Working  Group  was  unable  to 
reach  consensus  on  the  requirements 
proposed  in  this  section. 

Tnis  section  proposes  to  require  that 
a  Class  I  brake  test  t>e  performed  at  least 
once  each  calendar  day  that  a  piece  of 
equipment  is  placed  in  service.  As 
discussed  previously,  the  Working 
Group  discussed  and  debated  when  and 
how  a  Class  I  brake  test  should  be 
performed.  Labor  representatives 
stressed  the  need  for  a  thorough  brake 
test  performed  by  qualified  mechanical 
inspectors  on  every  passenger  train. 
These  representatives  strongly 
contended  that  this  brake  test  must  be 
f>erformed  prior  to  the  first  daily 
departiue  of  each  passenger  train.  On 
the  other  hand,  representatives  of 
passenger  railroads  expressed  the  desire 
to  have  flexibility  in  conducting  a 
comprehensive  brake  inspection, 
arguing  that  safefy  would  be  better 
served  if  railroads  were  permitted  to 
conduct  these  inspections  on  a  daily 
basis. 

Although  FRA  agrees  with  the 
position  advanced  by  many  labor 
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representatives  that  some  sort  of  car-to- 
car  inspection  must  be  made  of  the 
brake  equipment  prior  to  the  first  run  of 
the  day,  FRA  does  not  agree  that  it  is 
necessary  to  perform  a  full  Class  I  brake 
test  in  order  to  ensure  the  proper 
functioning  of  the  brake  equipment.  As 
FRA  proposes  that  a  Class  I  brake  test 
consist  of  a  comprehensive  inspection 
of  the  braking  system,  including  the 
proper  operation  of  supplemental 
braking  systems,  FRA  believes  that 
commuter  and  short-distance  intercity 
passenger  train  operations  must  be 
permitted  some  flexibility  in  conducting 
these  inspections.  Consequently,  FRA 
proposes  in  paragraph  (a)  to  require  that 
commuter  and  short-distance  intercity 
passenger  train  operations  perform  a 
Class  I  brake  test  sometime  during  the 
calendar  day  in  which  the  equipment  is 
used. 

However,  FRA  also  recognizes  the 
differences  between  commuter  or  short- 
distance  intercity  operations  and  long- 
distance intercity  passenger  train 
operations.  Long-distance  intercity 
passenger  trains  do  not  operate  in 
shorter  turnaround  service  over  the 
same  sections  of  track  on  a  daily  basis 
for  the  purpose  of  transporting 
passengers  from  major  centers  of 
employment.  Instead,  these  trains  tend 
to  operate  for  extended  periods  of  time, 
over  long  distances  with  greater 
distances  between  passenger  stations 
and  terminals.  Further,  these  trains  may 
operate  well  over  1,000  miles  in  any  24- 
hour  period,  somewhat  diminishing  the 
opportunity  for  conducting  inspections 
on  these  trains.  Therefore,  FRA  believes 
that  a  thorough  inspection  of  the 
braking  system  on  these  types  of 
operations  must  be  conducted  prior  to 
the  trains'  departure  from  an  initial 
starting  terminal.  Consequently,  FRA 
proposes  in  paragraph  (b)  that  a  Class  I 
brake  inspection  be  performed  on  long- 
distance intercity  passenger  trains  prior 
to  departure  from  an  initial  terminal. 
FRA  does  not  believe  there  would  be 
any  significant  burden  placed  on  these 
operations  as  the  current  regulations 
require  that  an  initial  terminal 
inspection  be  performed  at  these 
locations.  Furthermore,  virtually  all  of 
the  initial  terminal  inspections 
currently  conducted  on  these  types  of 
trains  are  performed  by  individuals  who 
would  be  considered  qualified 
mechanical  employees  under  this 
proposal. 

FRA  also  recognizes  that  these  long- 
distance intercity  passenger  trains  could 
conceivably  travel  over  3,000  miles  if 
Class  I  inspections  were  required  only 
once  every  24  hours  that  the  equipment 
is  in  service,  as  proposed  for  commuter 
and  short-distance  intercity  passenger 


trains.  Thus,  FRA  believes  that  some 
outside  mileage  limit  must  be  placed  on 
these  trains  between  brake  inspections. 
Currently,  a  passenger  train  can  lawfully 
travel  no  further  than  1 ,000  miles  from 
its  initial  terminal,  at  which  point  it 
must  receive  an  intermediate  inspection 
of  brakes,  which  includes  application  of 
the  brakes  to  ensure  brake  pipe 
continuity  and  the  inspection  of  the 
brake  rigging  to  ensure  it  is  properly 
secured.  See  49  CFR  232.12(b). 
However,  in  recognition  of  the 
improved  technology  used  in  passenger 
train  brake  systems,  combined  with  the 
comprehensive  nature  of  the  proposed 
Class  I  brake  tests  and  mechanical  safety 
inspections  both  being  performed  by 
qualified  mechanical  inspectors,  FRA 
proposes  to  require  that  the  proposed 
Class  I  brake  test  be  performed  once 
every  calendar  day  that  the  equipment 
is  used  or  every  1 ,500  miles,  whichever 
occurs  first. 

Paragraph  (c)  requires  that  the  Class  I 
brake  tests  be  performed  by  qualified 
mechanical  inspectors.  As  FRA  intends 
for  these  Class  I  brake  inspections  tp  be 
in-depth  inspections  of  the  entire 
braking  system,  which  most  likely,  will 
be  performed  only  one  time  in  any  given 
day  in  which  the  equipment  is  used, 
FRA  believes  that  these  inspections 
must  he  performed  by  individuals 
possessing  the  knowledge  to  not  only 
identify  and  detect  a  defective  condition 
in  all  of  the  brake  equipment  required 
to  be  inspected  but  also  the  knowledge 
to  recognize  the  interrelational  workings 
of  the  equipment  and  the  abilify  to 
trouble-shoot  and  repair  the  equipment 
Furthermore,  most  passenger  railroads 
currently  have  a  daily  brake  test 
performed  by  mechanical  employees  so 
this  requirement  is  not  really  a 
departure  fixim  current  industry 
practice. 

FRA  recognizes  that  these 
requirements  may  create  a  problem  for 
some  commuter  railroads  that  operate 
trains  on  weekends  or  other  days  when 
qualified  mechanical  inspectors  are  not 
scheduled  to  woiiL  Some  railroads  may 
be  forced  to  schedule  qualified 
mechanical  inspectors  to  woilc  on  these 
days  at  additional  expense.  However, 
based  on  independent  investigations 
performed  by  FRA,  it  is  believed  that 
the  impact  of  this  proposal  will  be  much 
less  than  several  railroad  representatives 
have  indicated.  However,  FRA  is  willing 
to  consider  whether  to  allow  railroads 
that  have  demonstrated  an  ability  to 
operate  passenger  trains  safely  over 
weekends  without  a  mechanical  safety 
inspection  being  performed  by  qualified 
mechanical  inspectors  to  continue  that 
practice.  The  problem,  from  FRA's 
position,  is  that  it  is  difficult  to  allow 


this  flexibility  without  creating  a 
loophole  that  could  be  abused  in  certain 
circumstances.  Consequently,  FRA 
solicits  detailed  comments  from 
interested  parties  on  whether  the 
granting  of  such  flexibilify  is  even 
necessary  and  on  possible  methods  of 
providing  such  flexibilify. 

Paragraph  (d)  provides  railroads  with 
the  option  to  perform  the  Class  I  brake 
test  either  separately  or  in  conjimction 
with  the  calendar  day  mechanical 
inspections.  FRA  proposes  this 
provision  simply  to  clarify  that  the  two 
inspections  need  not  be  dcme  at  the 
same  time  or  location  as  long  as  they  are 
both  performed  sometime  during  the 
day. 

Paragraph  (e)  prohibits  a  railroad  from 
using  or  hauling  a  passenger  train  in 
passenger  service  from  a  location  where 
a  Class  I  brake  test  has  be^  performed, 
or  was  required  to  have  been  performed, 
with  less  than  100  percent  operating 
brakes.  (See  §  238.15  for  a  discussion  of 
movement  of  defective  equipment  for 
purposes  of  repair  or  sale). 

Paragraph  (f)  contains  a  proposed  list 
of  the  safefy-related  items  that  must  be 
inspected,  tested,  or  demonstrated  as 
part  of  a  Class  I  brake  test.  This  list  was 
developed  based  on  the  experience  and 
knowledge  of  FRA's  motive  power  and 
equipment  field  inspectors  familiar  with 
the  operations  and  inspection  practices 
of  passenger  operations.  The  Working 
Group  extensively  discussed  the  items 
contained  in  this  proposal.  Paragraph 
(f)(1)  requires  that  an  inspection  be 
conducted  on  each  side  of  each  car  to 
verify  the  application  and  release  of 
each  brake.  "This  requirement  is 
consistent  with  FRA's  longstanding 
interpretation  of  what  the  current 
regulations  require  when  conducting 
initial  terminal  and  1,000  brake 
inspections  pursuant  to  §  232.12.  For 
clarify  and  consistency,  FRA  has 
explicitly  incorporated  the  requirement 
into  this  proposal. 

The  requirements  included  in 
paragraph  (f)  which  FRA  proposes  to  be 
included  in  a  Class  I  brake  test  contain 
two  items  that  would  bar  the  use  of  a 
train  that  ciurent  regulations  allow  to  be 
placed  in  service.  These  include  the 
requirement  that  the  secondary  brake 
systems  must  be  fully  operational  and 
the  requirement  that  brake  indicators 
must  function  as  intended.  These 
requirements  will  require  railroads  to 
make  more  frequent  repairs  than  are 
currendy  reqiiiied.  However,  FRA 
believes  these  added  costs  are 
necessitated  by  and  offset  by  the  added 
flexibilify  to  move  defective  equipment 
as  well  as  the  abiUfy  to  use  brake 
indicators  during  the  performance  of 
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certain  brake  tests  in  lieu  of  direct 
observation  of  the  brakes. 

Paragraph  (g)  proposes  to  require  the 
qualified  mechanical  inspector  that 
performs  a  Class  I  brake  test  to  record 
the  date,  time  and  location  of  the  test  as 
well  as  the  number  of  the  controlling 
locomotive  of  the  train.  This  minimal 
information  would  be  required  to  be 
available  in  the  cab  of  the  controlling 
locomotive  to  demonstrate  to  the  train 
crew  and  future  inspectors  that  the  train 
is  operating  under  a  current  Class  I 
brake  test.  Furthermore,  the  use  of  such 
records  or  "brake  slips"  as  they  are 
known  in  the  industry  is  the  current 
practice  of  virtually  all  passenger 
railroads.  FRA  believes  that  this 
recordkeeping  requirement  adds 
necessary  reliability,  accountability,  and 
enforceability  to  the  inspection 
requirements  proposed  in  this  section. 

Paragraph  (h)  also  pro{>oses  to  allow 
long  distance,  intercity  passenger  trains 
that  miss  a  scheduled  Class  I  brake  test 
due  to  a  delay  en  route  to  proceed  to  the 
point  where  the  scheduled  brake  test 
was  to  be  performed.  This  flexibility 
prevents  Amtrak  or  other  operators  of 
long  distance  trains  from  having  to 
dispatch  qualified  mechanical 
inspectors  to  the  location  of  a  delayed 
train  merely  to  meet  the  calendar  day 
Class  I  brake  test  requirement.  This  is  a 
common  sense  exception  that  will  not 
compromise  safety. 

§  238.315    Class  lA  Brake  test 

This  section  contains  the  proposed 
requirements  regarding  Class  lA  brake 
tests.  As  mentioned  previously, 
although  FRA  agrees  with  the  position 
advanced  by  many  labor  representatives 
that  some  sort  of  car-to-car  inspection 
must  be  made  of  the  brake  equipment 
prior  to  the  first  run  of  the  day.  FRA 
does  not  agree  that  it  is  necessary  to 
perform  a  full  Qass  I  brake  test  in  order 
to  ensure  the  proper  functioning  of  the 
brake  equipment  in  all  situations. 
However,  contrary  to  the  position 
espoused  by  several  railroad 
representatives.  FRA  believes  that 
something  more  than  just  a 
determination  that  the  brakes  on  the 
rear  car  set  and  release  is  necessary. 

Currently,  the  quality  of  initial 
terminal  tests  performed  by  train  crews 
is  likely  adequate  to  determine  that 
brakes  apply  on  each  car.  However, 
most  commuter  equipment  utilizes 
"tread  brake  units"  in  lieu  of  cylinders 
and  brake  rigging  of  the  kind  prevalent 
on  height  and  some  intercity  passenger 
cars.  It  is  undoubtedly  the  case  that 
train  crewmembers  do  not  verify 
application  of  the  brakes  by  tapping 
brake  shoes  while  the  brakes  are 
applied,  the  only  effective  means  of 


determining  that  adequate  force  is  being 
applied.  This  is  one  reason  why  the 
subject  railroads  typically  conduct 
rediuidant  initial  terminal  tests  at  other 
times  during  the  day.  Further,  train 
crews  are  not  asked  to  inspect  for  wheel 
defects  and  other  unsafe  conditions,  nor 
should  they  be  asked  to  do  so,  given  the 
conditions  under  which  they  are  asked 
to  inspect  and  the  training  they  receive. 
Consequently,  paragraph  (a)  requires 
that,  at  a  minimum,  a  Class  I  or  Class 
lA  brake  test  be  performed  prior  to  a 
commuter  or  short-distance  intercity 
passenger  train's  first  departure  on  any 
given  day.  FRA  believes  that  the 
proposed  Class  lA  brake  test  is 
sufficiently  detailed  to  ensure  the 
proper  functioning  of  the  brake  system, 
yet  not  so  intensive  that  it  requires 
individuals  to  perform  an  inspection  for 
which  they  are  not  qualified.  FRA 
proposes  in  paragraph  (a)  that  a 
qualified  mechanical  inspector  or  a 
properly  trained  and  qualified  train 
crewmember  perform  a  Class  LA  brake 
test. 

As  noted  in  the  discussion  of  Class  I 
brake  tests,  FRA  recognizes  the 
differences  between  commuter  or  short- 
distance  intercity  operations  and  long- 
distance intercity  passenger  train 
operations.  FRA  believes  that  a 
thorough  inspection  of  the  braking 
system  on  these  types  of  operations 
must  be  conducted  prior  to  each  train's 
departure  from  an  initial  starting 
terminal.  Consequently,  FRA  will  not 
permit  the  use  of  Class  LA  brake  tests  for 
these  trains,  and  requires  that  a  Class  I 
brake  inspection  be  performed  on  long- 
distance intercity  passenger  trains  prior 
to  departure  from  an  initial  terminal. 

Paragraph  (a)  also  requires  that  a  Class 
LA  brake  test  be  performed  prior  to 
placing  a  train  in  service  if  that  train  has 
been  off  a  source  of  compressed  air  for 
more  than  four  hours.  This  requirement 
formalizes  a  long-standing  agency 
interpretation  of  the  existing  power 
brake  regulations  but  increases  the  time 
limit  from  two  hoiirs  to  four  hours. 
L.abor  representatives  maintain  that  any 
number  of  brake  system  problems  can 
develop  with  equipment  off  air  for  only 
a  short  time,  while  management 
representatives  contend  that  equipment 
can  be  left  off  air  for  extended  periods 
of  time  with  no  problems.  FRA  believes 
the  proposed  requirement  is  a  fair 
compromise  that  allows  railroads  some 
operating  flexibility,  but  does  not  allow 
equipment  to  be  off  air  without  a  new 
brake  test  for  extended  periods  of  time. 
As  stated  in  the  previous  NPRM  on 
power  brakes,  FRA  agrees  that  its 
longstanding  administrative 
interpretation  of  allowing  cars  to  be  "off 
air"  for  only  two  hours  was  established 


prior  to  the  development  of  new 
equipment  that  has  greatly  reduced 
leakage  problems.  However,  contrary  to 
the  contentions  of  some  commenters. 
FRA  does  not  believe  that  cars  should 
be  allowed  to  be  "off  air"  for  extended 
periods  without  being  retested.  The 
longer  cars  sit  without  a  supply  of 
compressed  air  attached,  the  greater  the 
chances  are  that  the  integrity  of  the 
system  will  be  compromised,  either  by 
weather  conditions  or  vandalism. 

Paragraph  (b)  allows  a  commuter  or 
short-distance  intercity  passenger  train 
that  provides  continuing  late  night 
service  that  began  prior  to  midi^ht  to 
complete  its  daily  operating  cycle  after 
midnight  without  performing  another 
Class  I  or  Class  LA  brake  test. 

Paragraph  (c)  allows  a  Class  LA  brake 
test  to  be  {>eriormed  at  a  shop  or  yard 
site  without  needing  the  test  repeated  at 
the  first  passenger  terminal  if  the  train 
remains  on  air  and  in  the  custody  of  the 
crew.  This  provision  is  an  incentive  for 
railroads  to  conduct  the  tests  at 
locations  where  they  can  be  performed 
more  safely  and  easily.  FRA  believes 
that  a  shop  or  yard  location  is  more 
conducive  for  conducting  a  proper  brake 
test.  Raised  platforms  and  other 
conditions  frequently  found  at  terminals 
can  make  the  performance  of  a  brake 
test  difficult,  if  not  hazardous. 

Paragraph  (d)  permits  the  Class  LA  test 
to  be  performed  by  either  a  qualified 
person  or  a  qualified  mechanical 
inspector.  Paragraph  (e)  prohibits  a 
railroad  bom  using  or  hauling  a 
passenger  train  from  a  location  where  a 
Class  LA  brake  test  has  been  performed, 
or  was  required  to  have  been  performed, 
with  less  than  100  percent  operative 
brakes.  (See  §§238.15-238.17  for  a 
discussion  of  movement  of  defective 
equipment  for  piuposes  of  repair  or 
sale).  Paragraph  (f)  establishes  the 
requirements  for  conducting  a  proper 
Class  LA  brake  test.  It  is  proposed  that 
a  Class  LA  brake  test  include:  a  check 
that  each  brake  sets  and  releases,  a  test 
of  the  emergency  brake  application 
feature,  a  check  of  the  deadman  or  other 
emergency  control  device,  a  check  that 
piston  travel  is  in  the  nominal  range  for 
the  type  of  brake  equipment,  and  an 
observation  that  angle  cocks  and  cutout 
cocks  are  properly  set  and  that  brake 
pipe  pressure  ch^ges  are 
communicated  to  the  rear  of  the  train. 

Paragraph  (g)  requires  that  the 
inspection  of  the  set  and  release  of  the 
brakes  be  performed  by  walking  the 
train  so  the  inspector  actually  observes 
the  set  and  release  of  each  brake.  Labor 
representatives  strongly  contended  that 
this  is  the  only  way  to  do  a  proper  brake 
test.  They  believe  that  observation  of 
brake  indicators  does  not  give  a  reliable 
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indication  of  effective  brakes  because 
the  indicators  sense  brake  cylinder 
pressure  rather  than  the  force  of  the 
brake  shoe  against  the  wheel  or  the  pad 
against  the  disc.  However,  this  section 
proposes  to  allow  an  exception  when 
railroads  determine  that  direct 
observation  of  the  set  and  release  can 
place  the  inspector  in  danger.  FRA 
acknowledges  the  contention  of  rail 
management  representatives  that 
conditions  at  certain  locations  where 
Class  lA  tests  may  be  performed  could 
place  the  inspector  in  danger  if  he  or 
she  is  required  to  place  himself  or 
herself  in  a  position  to  actually  observe 
the  set  and  release  of  each  brake.  Where 
railroads  determine  this  to  be  the  case. 
FRA  will  permit  the  use  of  brake 
indicators  for  the  set  and  release  step  of 
the  Class  lA  brake  test  as  long  as  the 
inspector  takes  a  position  where  an 
accurate  observation  of  the  indicators 
can  be  made. 

§238.317    Class  n  Brake  Test 

This  section  proposes  the 
requirements  regarding  how  a  Class  n 
brake  test  is  to  be  performed  and 
contains  the  proposed  conditions  for 
when  a  railroad  is  required  to  perform 
the  brake  test.  The  Class  0  brake  test 
provides  passenger  railroads  the 
flexibility  to  continue  to  use  train  Crew 
personnel  to  perform  the  limited  brake 
tests  required  when  minor  changes  to 
the  train  occur.  Both  labor  and 
management  representatives  to  the 
Working  Croup  recognized  that  train 
crews  are  capable  of  performing  the 
relatively  simple  checks  required  by  a 
Class  II  brake  test  and  that  the 
operations  of  most  commuter  and 
passenger  railroads  require  the 
flexibility  of  having  operating  personnel 
perform  these  tests. 

Paragraph  (c)  requires  that  passenger 
trains  not  depart  from  Class  II  brake 
tests  which  are  performed  at  a  terminal 
or  a  yard  with  any  brakes  known  to  be 
cut-out,  inoperative,  or  defective.  This 
requirement  was  agreed  to  by  members 
of  the  Working  Group  and  is  consistent 
with  the  movement  for  repair  provisions 
contained  in  this  proposal.  See  %  238.15. 
Terminals  and  yards  are  generally  the 
best  locations  available  to  a  railroad  for 
either  conducting  repairs  or  removing  a 
vehicle  from  a  train.  This  requirement 
only  applies  to  brake  equipment  which 
is  known  to  be  cut-out,  inoperative,  or 
otherwise  defective  by  the  railroad  prior 
to  the  train's  departure  from  the  yard  or 
terminal  where  the  Class  II  brake  test  is 
performed. 

Paragraph  (d)  requires  that  a  Class  II 
brake  test  consist  of:  a  check  that  the 
brakes  on  rear  unit  of  the  train  apply 
and  release  in  response  to  brake  control 


signals,  a  test  of  the  emergency  brake 
application,  a  test  of  the  deadman  pedal 
or  other  emergency  control  device,  and 
a  check  that  brake  pipe  pressure 
changes  are  properly  communicated  at 
the  rear  of  the  train.  FRA  believes  that 
if  the  equipment  receives  a  full  Class  I 
brake  test  and  a  calendar  day 
mechanical  inspection  at  some  time 
during  each  operating  day,  then  these 
simple  checks  are  adequate  to  confirm 
brake  system  performance  at 
intermediate  terminals  or  turning 
points.  This  requirement  basically 
codifies  ciurent  industry  practice. 

§238.319    Rimning  Brake  Tests 

This  section  contains  the  proposed 
requirements  for  conducting  running 
brake  tests  on  the  brakes  of  passenger 
trains.  A  running  brake  test  is  merely  a 
brake  application  at  the  first  safe 
opportimity  to  confirm  that  the  brake 
system  works  as  expected  by  the 
engineer.  FRA  proposes  that  a  running 
brake  test  be  performed  in  accordance 
with  the  railroad's  established  operating 
rules  after  the  train  has  received  a  Class 
I,  Class  LA,  or  Class  II  brake  test  as  safety 
permits.  FRA  believes  that  railroads  are 
in  the  best  position  to  determine  when 
and  where  running  tests  can  be  safely 
performed.  As  most  passengo'  railroads 
routinely  conduct  numing  brake  tests, 
FRA  believes  that  the  proposal 
requirement  captures  an  important 
safety  check  without  changing  current 
operatirkg  practice  to  any  great  extent 

Tier  II  Passenger  Equipment 
Requirements 

Most  of  the  requirements  proposed  for 
Tier  II  equipment  are  based  on  lengthy 
discussions  between  Amtrak  and  FRA 
over  safety  requirements  for  operation  of 
passenger  train  sets  at  speeds  up  to  150 
mph  in  the  Northeast  Corridor  (NEC). 
Amtrak  voluntarily  included  many  of 
the  provisions  proposed  for  Tier  II 
equipment  in  their  procurement 
specification  for  American  Flyer 
trainsets — ^the  first  Tier  n  equipment 
which  should  be  placed  in  regular 
revenue  service  in  the  United  States. 

The  process  used  by  the  Working 
Group  to  discuss  proposed  Tier  II 
equipment  standards  differed  from  that 
used  for  the  Tier  I  standards.  Many 
members  of  the  full  Working  Group 
stated  that  they  will  never  be  involved 
in  the  operation  of  such  high-speed 
equipment  and  participation  in  Tier  n 
standards  was  outside  their  area  of 
interest  and  expertise.  As  a  result,  the 
full  Working  Group  recommended  the 
formation  of  a  smaller  subgroup  to 
consider  Tier  U  standards. 
ConsequenUy,  a  subgroup  consisting  of 
representatives  from  Amtrak,  equipment 


builders,  labor  organizations,  the  NTSB 
and  FRA  was  formed  to  consider  Tier  n 
equipment  safety  standards. 

The  Tier  II  Eqvupment  Subgroup  came 
very  close  to  reaching  full  consensus 
recommendations  on  the  proposed  Tier 
II  safety  standards.  Only  two  exceptions 
to  a  full  consensus  on  recommendations 
resvdted  from  the  process.  The  first 
exception  involves  a  disagreement 
between  Amtrak  and  labor  organizations 
over  the  proper  use  of  brake  indicator 
technology. 

The  second  exception  results  from  a 
joint  meeting  between  the  Tier  n 
equipment  subgroup  and  the  RSAC 
High  Speed  Track  Standards  Working 
Group.  The  purpose  of  this  foint 
meeting  was  to  ensure  that  the  two  sets 
of  proposed  standards  not  conflict  at  the 
wheel-rail  interfece  where  the  two  sets 
of  standards  overlap. 

These  two  exceptions  to  full 
consensus  will  be  more  fully  discussed 
under  the  appropriate  section  of  this 
section-by-section  analysis.  In  all  other 
cases,  the  section-by -section  analysis 
assumes  the  full  consensus  of  the 
Subgroup  without  actually  repeating  it 
as  part  of  each  of  the  discussions. 

Subpart  E — Specific  Sequireineiita  Im* 
Tier  n  Passenger  Equipment 

§238.401    Scope 

This  subpart  contains  the  design  and 
performance  requirements  for  Tier  II 
passenger  equipment  operating  at 
speeds  exceeding  125  mph  but  not 
exceeding  150  mph.  Unless  otherwise 
specified,  the  proposed  requirements 
represent  the  consensus 
recommendations  of  the  Tier  11 
Equipment  Subgroup  with  refinements 
by  FRA  for  clarity,  enforceability,  and 
compatibility  with  other  rail  safety  laws. 
For  the  most  part,  compliance  with  the 
requirements  of  this  section  will  be 
demonstrated  by  one-time  analysis  or 
initial  acceptance  tests. 

The  requirements  contained  in  this 
subpart  have  their  basis  in  discussions 
between  Amtrak  and  FRA  involving 
safety  requirements  for  the  operation  of 
passenger  trainsets  at  speeds  up  to  150 
mph  on  the  Northeast  Corridor  (NEC). 
Aware  that  FRA  was  considering  the 
development  of  safety  standards  for 
high-speed  passenger  rail  equipment, 
Amtrak  asked  FRA  for  assistance  in 
developing  a  set  of  safety  specifications 
for  the  prociu«ment  of  high-speed 
trainsets  which  would  address  FRA's 
safety  concerns.  As  a  result,  Amtrak's 
American  Flyer  trainsets,  scheduled  to 
begin  regular  passenger  service  in  1999, 
will  very  likely  comply  with  all  of  the 
proposed  safety  standards  in  this 
subpart. 
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Amtrak's  discussions  with  ERA  led  it 
to  sponsor  a  risk  assessment  of  high 
speed  rail  passenger  systems  on  the 
north  end  of  the  NEC — from  New  York 
to  Boston.  The  discussions  also 
prompted  FRA  to  sponsor  computer 
modeling  to  predict  the  performance  of 
various  equipment  structural  designs    . 
and  configurations  in  collisions.  A  copy 
of  the  risk  assessment  performed  by 
Arthur  D.  Little,  Inc.,  for  Amtrak  is 
included  in  the  docket  of  this 
rulemaking.  The  risk  assessment  was 
based  on  existing  and  predicted  future 
right-of-way  configurations  and  traffic 
density  patterns.  The  risk  assessment 
concluded  that  a  significant  risk  of 
collisions  at  speeds  below  20  mph  and 
a  risk  of  collisions  at  speeds  exceeding 
100  mph  exist  over  the  20-year 
projected  operational  life  of  the 
American  Flyer  trainsets — due  to  heavy 
and  increasing  conventional  commuter 
rail  traffic,  freight  rail  traffic  on  the 
NEC,  highway-rail  grade  crossings, 
moveable  bridges,  and  a  history  of  low 
speed  collisions  in  or  near  stations  and 
rail  yards. 

Based  on  the  risk  assessment  and  the 
residts  of  the  computer  modeling, 
Amtrak  and  FRA  determined  that 
reliance  on  collision  avoidance 
measures  rather  than  crashworthiness, 
though  the  hallmark  of  safe  high-speed 
rail  operations  in  several  parts  of  the 
world,  could  not  be  implemented  in 
corridors  like  the  north  end  of  the  NEC. 
Existing  traffic  and  right-of-way 
configurations  do  not  permit 
implementation  of  the  same  collision 
avoidance  measures  that  have  proven 
successful  in  Europe  and  Japan.  To 
compensate  for  the  increased  risk  of  a 
collision,  a  more  crashworthy  trainset 
design  is  needed.  As  a  result,  the  set  of 
structural  design  requirements  proposed 
for  Tier  II  passenger  equipment  is  more 
stringent  than  cturent  design  practice 
for  North  American  passenger 
equipment  or  for  high-speed  rail 
equipment  in  other  parts  of  the  world. 

§  238. 403    Crash  Energy  Management 
Requirements 

This  section  requires  that  each  power 
car  and  trailer  car  be  designed  with  a 
crash  energy  management  system  to 
dissipate  kinetic  energy  during  a 
collision.  This  section  should  be  read 
with  the  discussion  of  crash  energy 
management  in  the  preamble. 

During  discussions  with  Amtrak  over 
the  safety  provisions  for  the  American 
Flyer  trainsets,  FRA  proposed  very 
challenging  crash  energy  management 
requirements  based  on  predictions  using 
computer  modeling.  Amtrak  believed 
that  meeting  these  requirements  would 
be  well  beyond  the  cturent  state  of  the 


art  for  passenger  equipment  design,  and 
that  an  extensive  and  costly  research 
and  testing  program  would  be  required. 
As  an  alternative,  Amtrak  proposed  a 
crash  energy  management  design  based 
on  the  demonstrated,  commercially 
viable  design  developed  by  France  and 
incorporated  in  the  most  recent  design 
of  the  TGV  trainset.  FRA  believes  that 
Federal  safety  standards  must  be 
capable  of  implementation  in  the  design 
of  passenger  equipment  without  driving 
the  cost  of  implementation  to  the  point 
that  high  speed  rail  systems  are  no 
longer  financially  viable. 

As  a  result,  paragraph  (c)  proposes  a 
crash  energy  management  system 
capable  of  absorbing  a  minimum  of  13 
megajoules  (MJ)  of  energy  at  each  end  of 
the  trainset.  The  ability  to  absorb  this 
energy  must  be  partitioned  as  follows:  a 
minimum  of  5  MJ  by  the  front  end  of  the 
power  car  ahead  of  the  operator's 
control  compartment;  a  minimum  of  3 
MJ  by  the  power  car  structure  behind 
the  operator's  control  compartment;  and 
a  minimum  of  5  MJ  by  the  unoccupied 
end  of  the  first  trailer  car  adjacent  to  the 
power  car.  This  requirement  can  be  met 
using  existing  technology.  However,  it 
will  effectively  prevent  a  conventional 
cab  car  from  operating  as  the  lead 
vehicle  in  a  Tier  II  passenger  train 
because  such  equipment  cannot  absorb 
5  MJ  of  collision  energy  ahead  of  the 
train  operator's  position.  Recent 
accidents  involving  trains  operating 
with  a  cab  car  forward  have 
demonstrated  the  vulnerability  of  this 
type  of  equipment  in  collisions.  FRA 
believes  such  equipment  should  not  be 
used  in  the  forward  position  of  a  train 
that  travels  at  speeds  greater  than  125 
mph.  Further,  FRA  is  specifically 
proposing  in  paragraph  (f)  that 
passenger  seating  be  prohibited  in  the 
leading  unit  of  a  Tier  n  train,  though  not 
a  specific  recommendation  of  the 
Subgroup. 

Paragraph  (e)  proposes  the  analysis 
process  to  demonstrate  that  equipment 
meets  the  crash  energy  management 
design  performance  requirements.  The 
process  allows  simplifying  assumptions 
to  be  made  so  computer  modeling 
techniques  can  be  used  to  confirm 
compliance. 

§  238.405    Longitudinal  Static 
Compressive  Strength 

This  section  contains  the  proposed 
requirements  for  longitudinal 
compressive  strength  of  power  cars  and 
trailer  cars.  Paragraph  (a)  requires  the 
ultimate  compressive  strength  of  the 
underframe  of  the  power  car  cab  to  be 
a  minimum  of  2,100,000  pounds.  To 
form  an  effective  crash  refuge,  this 
strength  is  needed  to  take  advantage  of 


the  strength  of  the  power  car's  two  end 
frames.  Alternate  design  approaches 
that  provide  equivalent  protection  are 
allowed,  but  the  equivalent  protection 
must  be  demonstrated  through  analysis 
and  testing  and  approved  by  the  FRA 
Associate  Administrator  for  Safety 
under  the  provisions  of  §  238.21. 

Paragraph  (b)  contains  the 
requirements  for  the  static  compressive 
strength  of  the  occupied  volumes  of 
trailer  cars.  This  proposal  adopts  the 
traditional  North  American  design 
practice  of  a  stadc  strength  of  800,000 
pounds,  without  deformation  of  the 
underframe.  Paragraph  (c)  makes  clear 
that  unoccupied  or  lightly  occupied 
volumes  of  power  cars  or  trailer  cars 
may  have  a  static  end  strength  of  less 
than  800,000  pounds  to  accommodate 
crash  energy  management  designs. 

The  crasn  energy  management  design 
requirement  ensures  that  the  stronger 
end  structuires  and  the  stronger  static 
compressive  strength  of  the  cab  of  a 
power  car  will  not  make  Tier  II 
passenger  equipment  incompatible  with 
existing  passenger  equipment  should  a 
collision  between  the  two  different 
types  of  equipment  occur.  The  crash 
energy  management  design  makes  a  Tier 
II  passenger  train  appear  as  a  softer 
collision  surface  to  a  conventionally 
designed  train  owing  to  the  collision 
energy  absorbed  by  the  Tier  n  train  as 
its  imoccupied  volumes  intentionally 
crush. 

§238.407    Anti-Climbing  Mechanism 

This  section  contains  the  proposed 
requirements  for  anti-climbing 
mechanisms  on  power  and  trailer  cars. 
Paragraph  (a)  requires  a  power  car  to 
have  a  forward  anti-climbing 
mechanism  capable  of  resisting  an 
upward  or  downward  static  vertical 
force  of  200,000  pounds.  This  proposal 
is  identical  to  that  required  of 
locomotives  by  AAR  S-580.  However, 
designs  are  permitted  that  require  the 
crash  energy  management  controlled 
crushing  to  occur  prior  to  the  anti- 
climber  fully  engaging. 

Paragraph  (b)  requires  that  interior 
train  coupling  points  between  units, 
including  between  units  of  articulated 
cars  or  other  permanently  joined  units 
of  cars,  have  an  anti-climbing  device 
capable  of  resisting  an  upward  or 
downward  vertical  force  of  100,000 
pounds.  This  is  consistent  with  current 
design  practice.  Paragraph  (c)  requires 
the  forward  coupler  of  a  power  car  to 
resist  a  ve^cal  downward  force  of 
100,000  pounds  for  any  horizontal 
position  of  the  coupler  without  yielding, 
and  is  virtually  identical  to  that 
provided  in  49  CFR  229.141(a)  for  MU 
locomotives  built  new  after  April  1, 
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1956,  and  operated  in  trains  having  a 
total  empty  weight  of  600,000  pounds  or 
more. 

§  238.409    Forward  End  Structures  oF 
Power  Car  Cabs 

This  section  contains  the  proposed 
requirements  for  forward  end  structures 
of  power  car  cabs.  The  forward  end 
structure  of  a  power  car  cab  plays  a  vital 
role  in  a  collision  with  another  object. 
This  structure  must  resist  override, 
prevent  the  entry  of  fluids  into  occupied 
spaces  of  the  cab,  and  allow  the  crash 
energy  management  system  to  function. 
The  proposed  requirements  in 
paragraphs  (a)-(c)  are  based  on  a  specific 
end  structure  design  that  consists  of  a 
full-height  center  collision  post,  two 
side  collision  posts  located  at 
approximately  the  one-third  points 
laterally,  and  two  full-height  comer 
posts,  "rhe  proposal  includes  loading 
requirements  that  each  of  these 
structural  members  must  withstand.  In 
addition,  the  proposal  permits 
flexibility  for  using  other  equipment 
designs  that  provide  equivalent 
structxiral  protection.  End  structures 
meeting  these  requirements  will  provide 
considerably  greater  protection  to  the 
train  operator  than  provided  by  existing 
passenger  equipment  designs.  For 
example,  much  stronger  come,  posts  are 
proposed  here  than  for  Tier  I  passenger 
equipment.  FRA  believes  these  end 
structures  help  provide  a  degree  of 
crashworthiness  to  compensate  for  the 
increased  risk  associated  with  operating 
at  higher  speeds. 

The  front  end  structure  design  also 
includes  in  paragraph  (d)  a  skin 
requirement  equivalent  to  that  required 
by  AAR  S-580  and  proposed  in 
§  238.209  for  Tier  I  locomotives. 

§  238.41 1    Rear  End  Structures  of 
Power  Car  QAs 

The  rear  end  structure  of  a  power  car 
cab  provides  protection  to  crewmembers 
from  intrusion  of  locomotive  machinery 
or  trailing  cars  into  the  occupied 
volome  as  a  result  of  a  collision  or 
derailment.  The  proposed  requirements 
are  based  on  a  specific  end  structure 
design  that  consists  of  two  full-height 
comer  posts  (paragraph  (a))  and  two 
full-height  collision  posts  (paragraph 
(b)).  The  proposal  includes  loading 
requirements  that  each  of  these 
structural  members  must  withstand. 
Further,  the  proposal  permits  flexibility 
for  using  other  equipment  designs  that 
provide  equivalent  structural  protection. 
The  proposed  rear  end  structure  will 
provide  considerably  greater  protection 
to  the  train  operator  thion  that  provided 
by  existing  passenger  equipment 
designs.  Together,  the  firont  and  rear  end 


structiues  proposed  in  this  rule  for  a 
power  car  cab  make  the  cab  a  highly 
survivable  crash  refuge. 

§  238.41 3  End  Structures  of  Trailer 
Cars 

The  proposed  requirements  in 
paragraph  (a)  are  based  on  a  specific  end 
structure  design  that  consists  of  two 
full-height  comer  posts  and  two  full- 
height  collision  posts.  The  proposal 
includes  loading  requirements  that  each 
of  these  structural  members  nnist 
withstand.  The  proposal  also  allows 
flexibility  for  other  designs  that  provide 
protection  structurally  equivalent  to  the 
proposed  desim. 

Paragraph  (b)  makes  clear  how  the 
requirements  proposed  in  paragraph  (a) 
apply  to  a  trailer  car  that  consists  of 
multiple  articulated  units  not  designed 
for  uncoupling  in  other  than  at  a 
maintenance  shop.  The  end  structure 
requirements  apply  only  to  the  two  ends 
of  the  entire  artictilated  assembly  of 
units.  Paragraph  (b)  explains  that  the 
interior  ends  of  the  individual  units  of 
the  articidated  assembly  need  not  be 
equipped  with  an  end  structure  that 
meets  the  requirements  proposed  in 
{>aragraph  (a).  Articulated  assemblies 
have  a  history  of  remaining  in  line 
during  derailments  and  collisions  and  if 
not  designed  to  be  uncoupled,  only  the 
exposed  ends  of  the  entire  assembly  will 
be  exposed  to  the  risks  of  override. 
However,  interior  units  that  are  merely 
semi-permanenUy  coupled,  but  not 
articulated,  are  subject  to  the  proposed 
end  structure  requirements  in  paragraph 

(a). 

Paragraph  (c)  contains  an  additional 
requirement  for  trailer  cars  designed 
with  an  «ul  vestibule.  Such  designs 
provide  an  opportiuiity  for  additional 
comer  post  structures  inboard  of  the 
vestibule  side  doors.  These  comer  posts 
can  be  supported  by  the  side  nil  and 
therefore  be  structurally  more 
substantial  than  the  comer  posts 
outboard  of  the  side  doors.  The  proposal 
includes  loading  requirements  that 
these  additional  full-height  comer  posts 
must  withstand.  Overall,  the  double 
comer  post  design  provides 
significanUy  increased  protection  to 
passengers  in  such  trailer  can. 

§238.415    Rollover  Strength 

This  section  contains  the  proposed 
requirements  for  the  rollover  strength  of 
power  cars  and  trailer  cars.  If  the 
occupied  volumes  of  these  vehicles   , 
remain  intact  when  they  roll  onto  their 
side  or  roof  structures,  occupant  injury 
from  vehicle  collapse  will  be  avoided. 
The  proposal  essentially  requires  the 
vehicle  stmcture  to  support  twice  the 
deadweight  of  the  vehicle  as  it  rests  on 


its  side  or  roof.  Minor  deformations  of 
the  side  and  roof  sheathing  and  smaller 
structural  members  are  allowad  to  the 
extent  necessary  for  the  vehicle  to  be 
supported  directiy  by  more  substantial 
structural  members  of  the  frame. 
Passenger  equipment  constructed  to 
North  American  design  practice 
performs  well  in  rollover  situatians. 
FRA  believes  this  proposal  captures  this 
design  practice. 

§238.417    Side  Loads 

This  section  contains  the  propoeed 
requirements  intended  to  resist 
penetration  of  the  side  structure  of  a 
passenger  car  by  a  highway  or  rail 
vehicle.  The  objective  is  to  make  the 
side  of  the  passenger  car  strong  enough 
so  that  the  car  deiails  rather  than 
collapses  when  struck  in  the  side  by  a 
highway  or  rail  vehicle.  If  the  passenger 
car  moves  sideways  (derails),  less 
structural  damage  and  potential  to 
injure  train  occupants  will  result 

§  238.419    Truck-to-Car-Body  and 
Truck  Component  Attachment 

Paragraph  (a)  requires  the  fruck-to- 
car-body  attachment  on  Tier  11 
passenger  equipment  to  resist  without 
failure  a  vertical  force  equivalent  to  2g 
acting  on  the  mass  of  the  truck  and  a 
force  of  250,000  poimds  acting  in  any 
horizontal  direction.  The  earlier 
disciission  of  the  proposed  truck-to-car- 
body  attachment  strength  requirement 
in  §  238.219  for  Tier  I  passenger 
equipment  is  also  applicable  here. 

Paragr^h  (b)  requu-es  that  each 
component  of  die  truck  must  remain 
attached  to  the  truck  when  a  force 
equivalent  to  2g  acting  on  the  mass  of 
the  component  is  exerted  in  any 
direction  on  that  component  Whereas 
paragraph  (a)  is  intended  to  keep  the 
tmck  attached  to  the  car  body, 
paragraph  (b)  is  intended  to  keep  truck 
components  attached  to  the  trudt 

§238.421    Glazing 

This  section  contains  the  proposed 
glazing  requirements  for  Tier  n 
passenger  equipment  FRA  believes  that 
the  higher  speed  of  Tier  II  passenger 
equipment  requires  more  stringent 
glazing  standards  than  currendy 
required  by  49  CFR  part  223. 

Paragraph  (a)  requires  each  power  car 
and  trailer  car  to  be  equipped  with 
glazing  meeting  the  following 
requirements.  First,  under  paragraph 
(a)(l)>  end-fru:ing  glazing  shall  resist  the 
impact  of  a  12-pound  solid  steel  sphere 
traveling  at  the  maximum  speed  of  the 
vehicle  in  which  the  glazing  will  be 
installed.  The  test  must  be  conducted  so 
that  the  sphere  strikes  the  glazing  at  the 
same  angle  as  an  object  would  strike  the 
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glazing  when  installed  in  a  train.  To 
successfully  pass  the  test,  the  glazing 
must  neither  spall  nor  be  penetrated  by 
the  sphere.  This  test  is  similar  to  the 
requirements  imposed  under  European 
glazing  standards  for  high-speed  trains, 
and  should  be  much  more  repeatable 
than  the  cinder  block  test  specified  in 
49  CFR  part  223. 

Second,  imder  paragraph  (a)(2)(i). 
side-facing  glazing  shall  resist  the 
impact  of  a  1 2-pound  solid  steel  sphere 
traveling  at  15  mph  and  impacting  at  an 
angle  of  90  degrees  to  the  sur&ce  of  the 
glazing,  with  no  penetration  or  spall. 
This  is  a  highly  repeatable  test  that 
demonstrates  whether  side-facing 
glazing  can  protect  occupants  from  a 
relatively  heavy  object  thrown  against 
the  side  of  the  train.  This  test  is  more 
stringent  than  the  large  object  impact 
test  required  for  side  facing  glazing 
under  49  CFR  part  223. 

Third,  under  paragraph  (a)(2)(ii),  side- 
facing  exterior  glazing  shall  resist  the 
impact  of  a  granite  ballast  stone 
weighing  a  minimum  of  0.5  pounds, 
traveling  at  75  mph,  and  impacting  at  a 
90-degree  angle  to  the  glazing  surface, 
with  no  penetration  or  spall.  This  is  a 
highly  repeatable  test  to  demonstrate 
whether  the  glazing  can  protect 
occupants  against  impact  from  a 
common  stone  found  along  the  railroad 
thrown  at  a  speed  slightly  faster  than  a 
human  could  throw  such  an  object. 

Fourth,  under  paragraph  (a)(3)(i),  all 
exterior  glazing  shall  resist  the  single 
impact  of  a  9-mm,  147-grain  bullet 
traveling  at  an  impact  velocity  of  900 
feet  per  second,  with  no  bullet 
penetration  or  spall.  This  bullet  is  a 
much  more  common  handgun  round 
than  the  22-caliber  bullet  specified  in  49 
CFR  part  223.  The  proposed 
requirement  does  represent  a  balance 
between  the  degree  of  bullet  impact 
protection  and  window  weight, 
however.  Ballistic  tests  revealed  that  a 
requirement  to  resist  a  round  fired  at 
velocities  typical  of  high-powered  rifles 
requires  a  glazing  thickness  that  creates 
a  window  weight  that  is  impractical  for 
use  as  an  emergency  exit. 

Fifth,  under  paragraph  (a)(3)(ii),  all 
exterior  glazing  shall  demonstrate  anti- 
spalling  performance  by  the  use  of  a 
0.001  aluminum  witness  plate,  placed 
12  inches  from  the  glazing  surface 
diuing  ail  impact  tests.  The  witness 
plate  must  not  contain  any  marks  from 
spelled  glazing  particles  after  any 
impact  test.  When  impacted  on  the 
exterior  surface,  glazing  currenjly  used 
in  railroad  equipment  tends  to  spall 
bom  the  inside  surface.  Several  eye 
injuries  to  crewmembers  have  resulted. 
FRA  believes  that  the  witness  plates 
used  in  conducting  the  spalling  tests  to 


qualify  current  glazing  are  too  thick  and 
have  allowed  glazing  that  actually 
spelled  to  pass  the  test.  The  witness 
plate  specified  in  this  paragraph  is 
much  thiimer  and  therefore  more 
sensitive  to  detecting  spall. 

Peiragraph  (b)  requires  glazing 
material  to  be  marked  to  indicate  that  it 
has  passed  the  testing  requirements 
proposed  in  paragraph.  This  marking 
requirement  is  similar  to  that  provided 
in  49  CFR  part  223. 

Paragrapn  (c)  requires  glazing  frames 
to  hold  the  glazing  in  place  against  all 
the  forces  which  the  glazing  is  required 
to  resist  in  paragraph  (a).  This  proposal 
is  intended  to  prevent  the  glazing  from 
being  knocked  out  of  its  frame  by  the 
force  of  an  object  striking  the  glazing, 
even  though  no  penetration  of  the 
glazing  itself  occius.  Since  FRA  is 
proposing  more  stringent  impact  testing 
requirements  for  glazing  in  Tier  II 
passenger  equipment  than  for  Tier  I 
passenger  equipment,  stronger  glazing 
frames  will  be  required  to  keep  the 
glazing  in  place  and  achieve  the 
additional  safety  benefit  provided  by  the 
stronger  glazing. 

Paragraph  (d)  requires  the  glazing 
securement  components  to  resist  the 
forces  due  to  air  pressure  differences 
caused  by  trains  passing  with  the 
minimum  separation  for  two  adjacent 
tracks  while  traveling  in  opposite 
directions,  each  traveling  at  maY^imnfp 
speed.  The  higher  speed  of  Tier  n 
passenger  equipment  makes  this  a  more 
stringent  requirement  than  propxised  for 
Tier  i  passenger  equipment. 

Paragraph  (e)  requires  interior  glazing 
to  meet  the  minimum  requirements  of 
ASl  type  laminated  glass  as  defined  in 
American  National  Standard  "Safety 
Code  for  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways."  ASA  Standard  Z26. 1-1966. 
This  requirement  alleviates  the  need  for 
interior  glazing  to  meet  the  stringent 
impact  resistance  requirements  placed 
on  exterior  glazing,  while  ensuring  that 
the  glazing  will  shatter  in  a  safe  maimer 
like  automotive  glazing. 

Paragraph  (0  requires  that  each 
vehicle  be  stencilled  on  an  interior  wall 
to  indicate  that  it  meets  the  glazing 
requirements  contained  in  this  section. 
This  requirement  is  already  provided  for 
existing  equipment  in  49  CFR  223.17. 

§238.423    Fuel  Tanks 

This  section  contains  the  proposed 
requirements  for  fuel  tanks  for  fossil- 
fueled  Tier  II  passenger  equipment.  FRA 
is  proposing  separate  requirements  for 
external  fuel  tanks,  which  are 
traditional,  under  the  car  body  fuel 
tanks,  and  for  internal  tanks,  which  are 
built  into  the  structure  of  the  car  body. 


Paragraph  (a)  requires  the  following  of 
external  fuel  tanks: 

•  A  minimum  height  above  the  rail; 

•  A  minimum  penetration  resistance 
for  end  bulkheads: 

~    •  A  minimum  exterior  skin  strength; 

•  A  temperature  range  to  which 
material  properties  must  not  degrade; 

•  A  vent  system  that  prevents  spills 
in  any  tank  orientation; 

•  Skid  surfaces  on  the  bottom  of  the 
tank;  and 

•  An  overall  structural  strength 
adequate  to  support  V/z  times  the  dead 
weight  of  the  locomotive  without 
deformation  of  the  tanL 

This  set  of  proposed  requirements  is 
based  on  Investigations  of  accidents 
involving  fuel  tayok  ruptiue;  analysis 
and  testing  of  improved  fuel  tank 
designs;  reports  by  railroads  of 
reductions  in  fuel  spills  on  locomotives 
built  with  more  crashworthy  fuel  tanks; 
and  an  analysis  of  the  common  methods 
of  damaging  fuel  tanks.  FRA  believes 
the  proposed  requirements  will  result  in 
significantly  fewer  fuel  spills  and  fewer 
post-collision  fires.  Although  the 
proposed  requirements  reduce  the  range 
of  a  train  by  adding  weight  and  reducing 
fuel  carrying  capacity,  FRA  does  not 
believe  that  this  reduced  range  will 
impact  passenger  train  service  because  ' 
food  and  other  supplies  will  likely  need 
replenishing  first  before  a  train  needs 
refueling. 

Paragraph  (b)  requires  that  internal 
fuel  tanks  be  a  minimum  height  above 
the  rail,  be  equipped  with  a  vent  system 
that  prevents  spills  in  any  tank 
orientation,  and  have  a  minimum 
penetration  resistance  of  the  bulkheads 
and  skin.  Amtrak  has  included  internal 
fuel  tanks  in  the  design  of  many  new 
locomotives.  Experience  with  these 
tanks  has  shown  them  to  be  much  less 
vulnerable  than  external  fuel  tanks  due 
to  protection  provided  by  the  structure 
of  the  car  body.  This  reduced 
vulnerability  lessens  the  need  for  many 
of  the  requirements  proposed  for 
external  fuel  tanks. 


§238.425    Electrical  Systems 

This  section  contains  the  proposed 
requirements  for  electrical  system 
design.  These  requirements  reflect 
common  electrical  safety  practice  and 
are  widely  recognized  as  good  electrical 
design  practice.  They  include 
provisions  for 

•  Circuit  protection  against  surges, 
overload  and  ground  faults; 

•  Electrical  conductor  sizes  and 
properties  to  provide  a  margin  of  safety 
for  the  intended  application; 

•  Battery  system  design  to  prevent  the 
risk  of  overcharging  or  accumulation  of 
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dangerous  gases  that  can  cause  an 
explosion; 

•  Design  of  resistor  grids  that 
dissipate  energy  produced  by  dynamic 
braking  with  sufficient  electrical 
isolation  and  ventilation  to  minimize 
the  risk  of  fires;  and 

•  Electromagnetic  compatibility 
within  the  intended  operating 
environment  to  prevent  electromagnetic 
interference  with  safiety-critical 
equipment  systems  and  to  prevent 
interference  of  the  rolling  stock  with 
other  systems  along  the  right-of-way. 

§238.427    Suspension  System 

Suspension  system  performance 
parameters  are  crucial  to  the  safe 
operation  of  high-speed  rail  passenger 
equipment  The  suspension  system 
requirements  that  FRA  is  proposing 
served  as  safety  limits  for  the  successful 
demonstrations  of  the  X-2000  and  the 
ICE  trainsets  on  the  NEC  at  speeds  up 
to  135  mph.  These  proposed 
requirements  are  also  part  of  the 
suspension  system  performance 
requirements  for  Amtrak's  American 
Flyer  trainsets. 

Safety  requirements  concerning  the 
wheel-rail  interface  have  traditionally 
been  addressed  as  part  of  the  track 
safety  standards.  In  parallel  with  the 
Tier  0  Equipment  Subgroup's  effort  to 
develop  high-speed  equipment  safety 
standards,  the  RSAC  Track  Working 
Group  developed  an  NPRM  on  track 
safety  standaids  which  includes 
proposed  high-speed  track  standards. 
See  62  FR  36138.  Jul.  3, 1997.  FRA 
sponsored  a  joint  meeting  of  the  Tier  U 
Equipment  Subgroup  and  membera  of 
the  Track  Working  Group  focusing  on 
the  development  of  high-speed  track 
standards  to  ensure'that  the  two  sets  of 
standards  not  conflict  at  the  wheel-rail 
interface,  where  they  overlap.  Overall, 
the  two  groups  proposed  very  similar 
standards,  but  membera  of  the  Track 
Working  Group  recommended  some 
modifications  to  Tier  II  passenger 
equipment  standards  so  that  these 
standards  would  dovetail  with  the  high- 
speed track  standards.  FRA  has  revised 
the  proposed  Tier  II  passenger 
equipment  standards  accordingly,  as 
noted  in  discussions  below  of  the 
specific  requirements  of  this  section. 

To  ensure  safe,  stable  performance 
and  ride  quality,  paragraph  (a)  requires 
suspension  systems  to  be  designed  to 
reasonably  prevent  wheel  climb,  wheel 
lift,  rail  rollover,  rail  shift,  and  a  vehicle 
&t>m  overtiuning.  These  requirements 
must  be  met  in  all  operating 
enviroiunents,  and  under  all  track  and 
loading  conditions  as  determined  by  the 
operating  railroad.  In  addition,  these 
requirements  must  be  met  imder  all 


track  speeds  and  track  conditions 
consistent  with  the  Track  Safety 
Standards  (49  CFR  part  213),  up  to  the 
maximiun  operating  speed  and 
maximiun  cant  deficiency  of  the 
equipment  These  broad  suspension 
system  performance  requirements 
address  the  operation  of  equipment  at 
both  high  speed  over  well  maintained 
track  and  at  low  speed  over  lower 
classes  of  track.  Suspension  system 
performance  requirements  are  needed  at 
both  high  and  low  speeds  as 
exemplified  by  recent  incidents  where 
stiff,  high-speed  suspension  systems 
caused  passenger  equipment  to  derail 
while  negotiating  curves  in  yards  at  low 
speeds. 

Compliance  with  paragraph  (a)  must 
be  demonstrated  during  pre-revenue 
service  acceptance  testing  of  the 
equipment  and  by  compljring  with  the 
safety  performance  standards  for 
suspension  systems  contained  in 
Appendix  C  to  this  part.  Because  better 
ways  to  demonstrate  suspension  system 
safety  performance  may  be  developed  in 
the  future,  the  rule  allows  the  use  of 
alternative  standards  to  those  contained 
in  Appendix  C  if  they  provide 
equivalent  safety  and  are  approved  by 
the  FRA  Associate  Administrator  for 
Safety  under  the  provisions  of  §  238.21. 

Paragraph  (b)  requires  the  steady-state 
lateral  acceleration  of  passenger  cars  to 
be  less  than  O.lg,  as  measured  parallel 
to  the  car  floor  inside  the  passenger 
compartment,  under  all  operating 
conditions.  Passenger  can  shall  not 
operate  when  the  steady-state  lateral 
acceleration  is  O.lg  or  greater.  FRA 
originally  considered  limiting  the  cant 
deficiency,  but  Track  Working  Group 
members  recommended  that  the  steady- 
state  lateral  acceleration  requirement 
alone  is  sufficient  to  ensure  safe 
operation.  The  Tier  II  Equipment 
Subgroup  conciirred,  and  FRA  is 
proceeding  according  to  these 
recommendations. 

Paragraph  (c)  requires  each  truck  to  be 
equipped  with  a  permanently  installed, 
lateral  accelerometer  mounted  on  the 
truck  frame.  If  hunting  oscillations  are 
detected,  the  train  must  be  slowed.  The 
proposal  contained  in  the  paragraph  did 
not  have  the  full  support  of  the  Tier  II 
Equipment  Subgroup  and  the  Track 
Working  Group  members  because  of 
disagreement  over  where  the 
accelerometer  should  be  located. 

Paragraph  (d)  provides  ride  vibration 
(quality)  limits  for  vertical  accelerations, 
lateral  accelerations,  and  the 
combination  of  lateral  and  vwtical 
accelerations.  These  limits  must  be  met 
while  the  equipment  is  traveling  at  the 
maximum  operating  speed  over  its 
intended  route.  The  limiting  parameters 


and  the  means  to  measure  them 
represent  the  consensus 
recommendations  of  both  woridng 
groups  and  have  proven  effective  during 
the  demonstrations  of  the  X-2000  and 
ICE  trainsets. 

Paragraph  (e)  provides  that 
compliance  with  the  ride  quality 
requirements  contained  in  paragraph  (d) 
be  demonstrated  during  the  equipment 
pre-revenue  service  qualification  tests 
required  under  §238.113  and  §213.345 
of  the  proposed  federal  track  safiaty 
standards.  One  of  the  most  important 
objectives  of  pre-revenue  service 
qualification  testing  is  to  demonstrate 
diat  suspension  system  performance 
requirements  have  been  met 

Paragraph  (f)  requires  bearing 
overheat  sensors  to  be  provided  either 
on  board  the  equipment  or  at  reasonable 
wayside  intervals.  FRA  prefers  senson 
to  be  on  board  the  equipment  to 
eliminate  the  risk  of  a  hodwx  that 
develops  between  wayside  locations. 
However,  FRA  does  recognize  that 
onboard  sensors  have  a  history  of  falsely 
detecting  overheat  conditions  that  have 
caused  significant  operating  difficulties 
for  some  passenger  railroads. 

§238.429    Safety  Appliances 

This  section  contains  the  proposed 
requirements  for  safety  appliances  for 
Tier  11  passenger  equipment  FRA  has 
attempted  to  simplify  and  clarify  how 
the  Safety  Appliance  Standards 
contained  in  49  CFR  part  231  and  49 
U.S.C  20302(a)  virill  be  applied  to  Tier 
n  passenger  equipment.  The  proposed 
requirements  are  basically  a  restatement 
of  existing  requirements  but  tailored 
specifically  for  application  to  this  new 
and  somewhat  unconventional 
equipment.  They  represent  the 
consensus  recommendation  of  the  Tier 
n  Equipment  Subgroup. 

Paragraph  (b)  deserves  special 
mention;  it  proposes  to  require  that  Tin 
n  passenger  trains  be  provided  with  a 
paridng  or  hand  brake  that  can  be  set 
and  released  manually  and  can  hold  the 
equipment  on  a  3-percent  grade.  A  hand 
brake  is  an  important  safety  featiue  that 
prevents  the  rolling  or  runaway  of 
parked  equipment 

§238.431    Biake  System 

This  section  contains  proposed  brake 
system  design  and  performance 
requirements  for  Tier  D  passenger 
equipment,  and,  except  for  one 
provision,  represents  the  consensus    . 
recommendation  of  the  Tier  II 
Equipment  Subgroup.  The  main  issue  of 
concern  among  Subgroup  memben 
involved  the  capability  of  sensor 
technology  used  to  monitor  the 
application  and  release  of  brakes.  Labor 


49782  Federal  Register  /  Vol.  62.  No.  184  /  Tuesday.  September  23.  1997  /  Proposed  Rules 


representatives  maintained  that  a 
technology  that  actually  measures  the 
force  of  brake  shoes  and  pads  against 
wheels  and  brake  discs  is  required  for 
a  reliable  indication  of  brake  application 
and  release.  Railroad  operators 
contended  that  this  technology  is  not 
commercially  available  and  that 
monitoring  pressure  in  brake  cylinders 
does  provide  a  reliable  indication  of 
brake  application  and  release, 
particularly  when  those  cylinders  are 
directly  adjacent  to  the  point  where 
brake  friction  surfaces  are  forced 
together. 

Aside  from  this  issue,  the  rest  of  the 
proposed  brake  system  design  and 
performance  requirements  received 
widespread  support.  In  fact,  several  of 
the  proposed  requirements  were 
contained  in  written  positions  provided 
by  both  rail  labor  and  management 
members  of  the  Subgroup,  and  virtually 
all  of  the  proposed  requirements  were 
discussed  in  the  high-speed  passenger 
equipment  section  of  the  1994  NPRM  on 
power  brakes.  See  59  FR  47693-47694, 
47699-47700,  and  47730.  Many  of  the 
requirements  proposed  in  this  section 
are  similar  to  the  requirements  proposed 
for  Tier  I  passenger  equipment  in 
§  238.231,  thus  the  discussion  related  to 
that  section  should  be  read  in 
conjunction  with  the  following 
discussion. 

The  proposal  contained  in  paragraph 
(a)  is  virtually  identical  to  the  proposal 
related  to  the  braking  systems  of  Tier  I 
passenger  equipment  in  §  238.231(a). 

Paragraph  (b)  proposes  a  requirement 
similar  to  that  proposed  in  §  238.231(b) 
and  is  intended  to  protect  railroad 
employees.  FRA  believes  that  inspectors 
of  equipment  must  be  able  to  ascertain 
if  brakes  are  applied  or  released  without 
placing  themselves  in  a  vulnerable 
position.  The  proposed  rule  allows 
railroads  the  flexibility  of  using  a 
reliable  indicator  in  place  of  requiring 
direct  observation  of  the  brake 
application  or  piston  travel  because  the 
designs  of  many  of  the  brake  systems 
used  on  passenger  equipment  make 
direct  observation  of  the  brakes 
extremely  difficult.  Brake  system  piston 
travel  or  piston  cylinder  pressure 
indicators  have  been  used  with 
satisfactory  results  for  many  years. 
Although  indicators  do  not  provide  100 
percent  certainty  that  the  brakes  are 
effective,  they  have  proven  effective 
enough  to  be  preferable  to  requiring  an 
insp)ector  to  assume  a  dangerous 
position. 

Paragraph  (c)  is  virtually  identical  to 
the  requirement  proposed  in 
§  238.231(c),  and  is  a  fundamental  brake 
system  performance  requirement  that  an 
emergency  brake  application  feature  be 


available  at  any  time  and  produce  an 
irretrievable  stop.  This  paragraph 
proposes  an  additional  requirement  that 
a  means  to  actuate  the  emergency  brake 
be  provided  at  two  locations  in  each 
unit  of  the  train.  This  additional 
requirement  ensures  the  availability  of 
the  emergency  brake  firatiu^  and  is  in 
accordance  with  the  current  available 
design  of  high-speed  passenger 
equipment. 

Paragraph  (d)  requires  the  brake 
system  to  be  designed  to  prevent 
thermal  damage  to  wheels  and  brake 
discs. 

Paragraph  (e)  proposes  requirements 
related  to  blended  braking  systems. 
These  requirements  are  similar  to  those 
proposed  in  §  238.231(j).  The  only 
additional  requirement  is  that  the 
operational  status  of  the  electric  portion 
of  the  blended  brake  be  displayed  in  the 
operator's  cab.  Operators  use  different 
train  handling  procedures  when  the 
electric  portion  of  blended  brake  is  not 
available.  A  very  dangerous  situation 
can  arise  when  an  operator  expects  the 
electric  portion  of  the  blended  brake  to 
be  available  and  it  is  not.  FRA  believes 
that  when  operations  exceed  125  mph 
either  the  train  must  not  be  used  if  the 
electric  portion  of  the  blended  brake  is 
not  available,  or  the  train  operator  must 
know  that  the  electric  portion  of  the 
blended  brake  is  not  available  so  he  or 
she  can  be  prepared  to  use 
compensating  train  handling 
procedures.  Further,  FRA  believes  that 
if  the  additional  heat  input  to  wheels  or 
discs  caused  by  lack  of  the  electric 
portion  of  the  blended  brake  causes 
thermal  damage  to  these  braking 
surfaces,  then  the  electric  portion  of  the 
blended  brake  should  be  considered  a 
required  safety  feature  and,  unless  it  is 
available,  the  equipment  should  not  be 
used. 

Paragraph  (0  requires  the  brake 
system  to  allow  a  disabled  train's 
pneumatic  brakes  to  be  controlled  by  a 
conventional  locomotive  during  rescue 
operations. 

Paragraph  (g)  requires  that  Tier  n 
passenger  trains  be  equipped  with  an 
independent  brake  failure  detection 
system  that  compares  brake  commands 
to  brake  system  outputs  to  determine  if 
a  failure  has  occurred.  This  paragraph 
also  proposes  that  the  brake  failure 
detection  system  report  failures  to  the 
automated  monitoring  system,  which  is 
proposed  in  §  238.445,  thus  alerting  the 
train  operator  to  potential  brake  system 
degradation  so  that  the  operator  can  take 
corrective  action  such  as  slowing  the 
train. 

Paragraph  (h)  requires  that  all  Tier  U 
passenger  equipment  be  provided  with 
an  adhesion  control  system  designed  to 


automatically  adjust  the  braking  force 
on  each  wheel  to  prevent  sliding  during 
braking.  FRA  also  proposes  to  require 
that  the  train  operator  be  alerted  in  the 
event  of  a  failure  of  this  system  with  a 
wheel  slide  alarm  that  is  visual  or 
audible,  or  both.  This  proposed  feat\ire 
ties  th^  adhesion  control  system  to  the 
automated  monitoring  system  and 
prevents  dangerous  wheel  slide  flat 
conditions  that  can  be  caused  when 
wheels  lock  diuing  braking. 

§238.433    Dmft  System 

FRA  is  proposing  that  leading  and 
trailing  automatic  couplers  of  Tier  n 
trains  be  compatible  with  standard  AAR 
couplers  with  no  special  adapters  used. 
FRA  believes  that  compatibility  with 
standard  couplers  is  necessary  in  order 
that  a  conventional  locomotive  could 
assist  in  the  rescue  of  disabled  Tier  II 
passenger  equipment.  In  addition, 
couplers  must  include  an  automatic 
coupling  feature  as  well  as  an 
uncoupling  device  that  complies  with 
49  U.S.C.  chapter  203,  49  CFR  part  231. 
and  49  CFR  232.2.  FRA  believes  that 
automatic  uncoupling  devices  are 
necessary  in  order  to  comply  with  the 
intent  of  the  statute  so  that  employees 
will  not  have  to  place  themselves 
between  equipment  in  order  to  perform 
coupling  or  uncoupling  operations. 

§  238.435    Interior  Fittings  and 
Surfaces 

This  section  contains  proposed 
requirements  for  interior  fittings  and 
surfaces.  Once  survivable  space  is 
ensured  by  basic  vehicle  structural 
strength  and  crash  energy  management 
requirements,  the  design  of  interior 
feat\u«s  becomes  an  (important  factor  in 
preventing  or  mitigating  injuries 
resulting  from  collisions  or  derailments. 
Loose  seats,  equipment,  and  luggage  are 
a  significant  cause  of  injuries  in 
passenger  train  collisions  and 
derailments. 

Paragraphs  (a)  through  (c)  contain 
requirements  for  the  design  of  passenger 
car  seats  and  the  strength  of  their 
attachment  to  the  car  body.  These 
requirements  are  based  on  sled  tests  of 
passenger  coach  seats,  seat  tests 
conducted  for  other  modes  of 
transportation,  and  computer  modeling 
to  predict  the  results  of  passenger  train 
collisions.  These  provisions  include  a 
requirement  for  shock  absorbent 
material  on  the  backs  of  seats  to  cushion 
the  impact  of  passengers  with  the  seats 
ahead  of  them. 

Paragraph  (d)  contains  the 
requirements  for  strength  of  attachment 
of  interior  fittings  and  is  similar  to  that 
proposed  in  §  238.233(c). 
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Paragraph  (e)  contains  a  special 
requirement  for  the  ultimate  strength  of 
seats  and  other  fittings  in  the  cab  of  a 
power  car.  Due  to  the  extra  strength  of 
the  cab,  its  struct\ire  is  capable  of 
resisting  forces  caused  by  accelerations 
that  exceed  lOg.  As  a  result,  benefit  can 
be  gained  from  a  greater  longitudinal 
strength  requirement  for  seat  and  other 
interior  fitting  attachments.  FRA  is 
therefore  proposing  that  seats  and 
equipment  in  the  cab  be  attached  to  the 
car  body  with  sufficient  strength  to 
resist  longitudinal  forces  caused  by  an 
acceleration  of  12g.  The  lateral  and 
vertical  requirements  remain  4g.  This 
requirement  does  not  apply  to 
equipment  located  outside  the  cab. 

Paragraphs  (f)  and  (g)  contain 
requirements  representing  good  safety 
design  practice  for  any  type  of  vehicle. 

FRA  oelieves  the  luggage  restraint 
requirement  proposed  in  paragraph  (h) 
will  prevent  many  of  the  injuries  caused 
by  flying  luggage  that  are  typical  of 
passenger  train  collisions  and 
derailments. 

§238.437    Emergency  Communication 

This  section  requires  an  emergency 
communication  system  within  tibe  train 
with  back-up  power,  and  is  discussed 
earlier  in  the  preamble.  This  safety 
feature  will  allow  the  train  crew  to 
provide  evacuation  and  other 
instructions  to  passengers.  Such  a 
system  can  help  prevent  panic  that  can 
occur  during  emergency  situations.  FRA 
is  proposing  that  transmission  locations 
be  located  at  both  ends  of  each  unit,  that 
the  locations  be  marked  with 
luminescent  material,  and  that  clear 
instructions  be  provided  for  the  use  of 
the  emergency  communication  system. 

§  238.439    Emergency  Window  Exits 
and  Roof  Hatches 

Paragraph  (a)  contains  proposed 
requirements  that  apply  to  emergency 
window  exits  on  passenger  cars.  This 
paragraph  is  virtually  identical  to  that 
proposed  for  Tier  I  passenger  equipment 
in  §  238.235,  except  for  the  required  size 
of  the  emergency  window  exits.  A 
discussion  of  emergency  window  exits 
and  the  distinction  between  proposed 
requirements  for  Tier  I  and  Tier  II 
passenger  equipment  is  provided  earlier 
in  the  preamble. 

Paragraph  (b)  requires  either  a  roof 
hatch  or  a  clearly  marked  structural 
weak  point  in  the  roof  to  provide  quick 
access  for  properly  equipped  emergency 
personnel.  One  roof  hatch  or  structural 
weak  point  is  required  for  each  power 
car  cab  and  two  roof  hatches  or 
structural  weak  points  for  each 
passenger  car.  A  discussion  of  roof 
hatches  and  structural  weak  points  is 


also  provided  earlier  in  the  preamble. 
Such  features  should  aid  in  removing 
passengers  and  crevnnembers  from  a 
vehicle  that  is  either  on  its  side  or 
upright  in  water. 

Paragraph  (c)  is  reserved  for  marking 
and  operating  instruction  requirements. 

§238.441     Doors 

This  section  contains  the  proposed 
requirements  for  exterior  doors  on  Tier 
n  passenger  cars.  This  section  should  be 
read  with  the  discussion  of  emergency 
egress  and  access  earlier  in  the 
preamble.  The  requirements  in 
paragraph  (a)  are  virtually  identical  to 
those  proposed  in  §  238.237(b).  except 
that  paragraph  (a)(2)  requires  that  the 
status  of  powered,  exterior  side  doors  be 
displayed  to  the  crew  in  the  operating 
cab  and.  if  door  interlocks  are  used,  the 
sensors  to  detect  train  motion  must 
nominally  be  set  at  3  mph.  Such 
equipment  is  well  within  current 
technology.  Paragraph  (b)  requires  that 
powered,  exterior  side  doors  be 
connected  to  an  emergency  back-up 
power  system.  Paragraph  (c)  is  identical 
to  that  proposed  for  Tier  I  passenger 
equipment  in  §  238.237(c).  Paragraph  (d) 
requires  passenger  compartment  end 
doors  to  be  equipped  with  a  kick-out 
panel,  pop-out  window,  or  other  means 
of  egress  in  the  event  the  door  will  not 
open.  As  discussed  above,  FRA 
considered  this  requirement  for  both    . 
Tier  I  and  Tier  II  equipment,  but 
believes  such  a  feature  may  be 
dangerous  on  side  doors  because 
passengers  could  use  the  feature 
inappropriately  and  possibly  exit  from  a 
moving  train.  However,  this  feature  has 
a  strong  safety  benefit  for  end  doors  that 
allow  movement  from  car  to  car.  These 
doors  are  not  used  to  exit  the  train,  and 
using  end  doors  to  exit  to  the  next  car 
is  the  preferred  mode  of  evacuating  a 
car. 

Paragraph  (e)  is  reserved  for  door 
mwrlfing  and  operating  instruction 
requirements.  These  requirements  are 
currently  being  addressed  in  the 
proposed  rule  on  passenger  train 
emergency  preparedness.  See  62  FR 
8330.  Feb.  24, 1997. 

§238.443    Headlights 

Because  of  the  high  speeds  at  which 
Tier  n  passenger  equipment  operates. 
FRA  is  proposing  that  a  headlight  be 
directed  farther  in  front  of  the  train  to 
illimiinate  a  person  than  is  currenUy 
required  for  existing  equipment  under 
49  CFR  229.125(a).  A  Tier  n  passenger 
train  vtdll  travel  distances  more  quickly 
than  a  Tier  I  passenger  train,  and  the 
train  operator  will  have  less  time  to 
react  thereby  necessitating  earlier 
awareness  of  objects  on  the  track. 


§238.445    Automated  Monitoririg 

This  section  contains  the  proposed 
requirements  for  automated  monitoring 
of  the  status  or  performance  of  varioiis 
safety-related  systems.  Investigations  of 
past  passenger  train  accidents  reveal 
that  many  of  them  were  either  fully  or 
partiy  caused  by  human  error.  The  faster 
operating  speeds  of  Tier  II  passenger 
equipment  means  that  the  train  operator 
win  have  less  time  to  evaluate  and  react 
to  potentially  dangerous  situations.  The 
potential  for  accidents  is  increased. 
Automated  monitoring  systems  can 
decrease  the  risk  of  accidents  by  alerting 
the  operator  to  abnormal  conditions  and 
advising  the  operator  as  to  necessary 
corrective  action.  Such  systems  can 
even  be  designed  to  take  corrective 
action  automatically  in  certain 
situations.  As  a  result,  FRA  is  proposing 
that  a  Tier  II  passenger  train  be 
equipped  witii  an  automated  system  to 
monitor  various  train  systems  and 
components. 

Paragraph  (a)  reqtiires  the  train  to  be 
equipped  to  monitor  the  performance  of 
a  minimum  set  of  safety-related  systems 
and  components.  The  monitoring 
system  can  also  be  used  to  provide 
information  for  trouble-shooting  and 
maintenance  and  to  accumulate 
reliability  data  to  form  the  basis  for 
setting  required  periodic  maintenance 
intervals. 

Paragraph  (b)  requires  the  operator  to 
be  alerted  when  any  of  the  monitored 
parameters  are  out  of  predetermined 
limits.  FRA  does  not  intend  to  remove 
the  decision  from  the  operating  railroad 
for  when  automatic  intervention  is 
necessary.  However,  the  operating 
railroad  should  have  a  valid  basis  for 
either  leaving  response  in  the  hands  of 
the  train  operator  or  making  corrective 
action  automatic. 

Paragraph  (c)  requires  the  monitoring 
system  to  be  designed  with  an  automatic 
self-test  feature  that  notifies  the  operator 
that  the  monitoring  capability  is 
functioning  correcUy  and  alerts  the 
operator  that  a  system  failure  has 
occuirred  Because  operators  can  become 
dependent  on  automated  monitoring 
systems,  they  need  to  know  when  their 
vigilance  must  be  heightened  to 
compensate  for  a  malfunction  in  this 
automated  safety  tool. 

§238.447    Operator's  Controls  and  Cab 
Layout 

In  the  ANPRM,  FRA  offieTed  for 
codunent  a  detailed  set  of  requirements 
concerning  cab  control  systems  and 
interior  safety  featiues  for  consideration 
by  the  industry.  However,  several 
members  of  the  Working  Group  believed 
that  a  number  of  these  requirements 
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involved  ergonomic  issues  which  do  not 
directly  aifect  safety.  Nonetheless,  FRA 
is  proposing  in  this  section  extensive 
requirements  for  Tier  II  cab  interior 
features.  The  speeds  at  which  Tier  II 
equipment  will  operate  will  press 
human  reaction  time,  and  such  features 
will  contribute  to  the  ability  of  the  crew 
to  operate  the  train  as  safely  as  possible. 

Paragraph  (g)(1)  deserves  special 
mention;  it  requires  that  each  seat 
provided  for  a  crewmember  be  equipped 
with  a  single-acting,  quick-release  lap 
belt  and  shoulder  harness  as  defined  in 
§571.209  of  this  title.  This  proposed 
requirement  is  mentioned  earlier  in  the 
preamble  discussion  of  train  interior 
safety  features. 

Sobpart  F — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  O 
Paeeenger  Equipment 

Currently,  there  is  no  operating 
history  with  regard  to  Tier  II  equipment, 
and  thus  there  are  no  regulations  or 
industry  standards  establishing  detailed 
testing,  inspection,  or  maintenance 
procedures,  criteria,  and  intervals  for 
the  equipment.  The  railroads  and  the 
rail  labor  organizations  differ  on  the 
approach  that  should  be  taken  in 
establishing  inspection,  testing,  and 
maintenance  requirements.  Railroads 
have  long  appealed  to  FRA  to  move 
away  from  detailed  "command  and 
control"  regulations  and  instead  to 
provide  broad  safety  performance 
requirements  that  afford  railroads  wide 
latitude  to  develop  the  operational 
details.  Rail  labor  organizations,  on  the 
other  hand,  believe  that  specific 
inspection,  testing,  and  maintenance 
criteria  that  cannot  be  unilaterally 
changed  by  railroads  are  the  only  way 
that  safe  railroad  operation  can  be 
assured. 

FRA  believes  that  the  introduction  of 
a  new  type  of  passenger  train  equipment 
offers  the  opportunity  for  a  fresh  start, 
where  perhaps  both  of  these  seemingly 
conflicting  concerns  can  be  resolved. 
FRA  proposes  general  guidelines  on  the 
process  to  be  used  by  the  operating 
railroad,  together  with  the  system 
developer,  to  develop  an  inspection, 
testing,  and  maintenance  program.  The 
operating  railroad  and  the  system 
developer  together  have  the  best 
information,  expertise,  and  resources 
necessary  to  develop  the  details  of  an 
eCfective  inspection,  testing,  and 
maintenance  program.  The  operating 
railroad  is  thereby  granted  some  latitude 
to  develop  the  operational  details  of  the 
program,  using  the  system  safety 
process  to  justify  the  safety  decisions 
that  are  made.  However,  FRA  proposes 
to  exercise  final  approval  of  the 
inspection,  testing,  and  maintenance 


program  proposed  by  the  operating 
railroad;  rail  labor  organizations  will  be 
given  an  opportunity  to  discuss  their 
concerns  with  FRA  during  the  approval 
process  set  forth  in  §  238.505.  Tier  11 
equipment  must  not  be  used  prior  to 
FRA  approval  of  an  inspection,  testing, 
and  -maintenance  program.  Further,  FRA 
proposes  to  enforce  the  safety-critical 
inspection,  testing,  and  maintenance 
procedures,  criteria,  and  maintenance 
intervals  that  result  from  the  approval 
process. 

§238.501     Scope 

This  subpart  contains  inspection, 
testing,  and  maintenance  requireidents 
for  passenger  equipment  that  operates  at 
speeds  exceeding  125  mph  but  not 
exceedifig  150  mph. 

§238.503    Inspection.  Testing,  and 
Maintenance  Requirements 

This  section  requires  the 
establishment  by  the  railroad  of  an  FRA- 
approved  inspection,  testing,  and 
maintenance  program  based  on  a  daily 
complete  brake  system  test  and 
mecbanical  safety  inspection  of  the 
equipment  performed  by  qualified 
mechanical  inspectors,  coupled  with  a 
periodic  maintenance  program  based  on 
a  system  safety  analysis.  Although 
paragraph  (a)  proposes  some  basic 
requirements  to  be  included  in  a 
program,  FRA  does  not  intend  to 
prescribe  every  detail  of  what  a  program 
must  contain.  FRA  proposes  to  require 
the  operating  railroad  to  develop  and 
justify  the  details  of  any  program  it 
adopts  based  on  the  specific  safety 
needs  and  operating  environment  of  the 
high  speed  rail  system  being  developed. 

Paragraph  (b)  would  make 
enforceable,  subject  to  civil  penalties 
and  other  enforcement  action,  the 
safety-critical  inspection,  testing,  and 
maintenance  requirements  that  are 
identified  in  the  railroad's  program  and 
approved  by  FRA.  "Safety-critical" 
requirements  are  those  that,  if  not 
fulfilled,  increase  "the  risk  of  damage  to 
equipment  or  personal  injury  to  a 
passenger,  crewmember,  or  other 
person."  See  §  238.5.  Under  paragraph 
(k),  the  railroad  must  identify  which 
items  in  its  inspection,  testing,  and 
maintenance  program  are  safety-critical. 
The  railroad  must  submit  the  program  to 
FRA  under  the  procedures  of  §  238.505. 
Once  these  programs  are  approved  by 
FRA,  this  section  proposes  to  make 
those  items  identified  as  safety-critical 
enforceable  by  FRA.  FRA  agrees  with 
labor  representatives  to  the  Working 
Group  that  safety  standards  are  stronger 
when  they  contain  specific  provisions 
that  can  be  enforced. 


Paragraph  (c)  requires  that  the 
operating  railroad  develop  an 
inspection,  testing,  and  maintenance 
program  to  ensure  that  all  systems  and 
components  of  Tier  11  passenger 
equipment  are  free  of  general  conditions 
that  endanger  the  safety  of  the  crew, 
passengers,  or  equipment.  FRA  has 
identified  the  various  conditions 
enumerated  in  paragraph  (c)  that  would 
need  to  be  addrisssed  in  the  railroad's 
program.  Consequently,  FRA  has 
attempted  to  define  what  the  inspection, 
testing,  and  maintenance  program  must 
accomplish,  but  not  how  to  accomplish 
it. 

Paragraph  (d)  contains  the  more 
specific  requirements  that  any 
inspection,  testing,  and  maintenance 
program  must  incorporate.  In  paragr^>h 
(d)(1),  FRA  proposes  that  Tier  II 
equipment  receive  the  equivalent  of  a 
Class  I  brake  test,  as  described  in 
§  238.313,  before  its  departure  from  an 
originating  terminal  and  every  1,500 
miles  after  that  or  once  each  calendar 
day  the  equipment  remains  in  service. 
The  test  must  be  performed  by  a 
qiialified  mechanical  inspector.  For 
example,  a  Tier  II  train  must  receive  the 
equivalent.of  a  Class  I  brake  test  at  its 
originating  terminal  and  must  receive  a 
second  Class  I  equivalent  brake  test  after 
traveling  1,500  miles  from  the  time  of 
the  original  Class  1  brake  test,  whether 
or  not  it  is  the  same  calendar  day. 
Furthermore,  a  Tier  II  train  must  receive 
the  equivalent  of  a  Class  I  brake  test 
each  calendar  day  it  is  used  in  service 
even  if  it  has  not  traveled  1 ,500  miles 
since  the  last  Class  I  equivalent  brake 
test.  Due  to  the  speeds  at  which  this 
equipment  is  permitted  to  operate,  FRA 
believes  that  a  comprehensive  brake  test 
must  be  performed  prior  to  the 
equipment  being  placed  in  service. 

Paragraph  (djfZj  proposes  that  a 
complete  exterior  and  interior 
mechanical  inspection  be  conducted  by 
qualified  mechanical  inspectors  at  least 
once  each  calendar  day  that  the 
equipment  is  used.  In  order  to  perform 
a  quality  mechanical  inspection, 
railroads  must  be  provided  some 
flexibility  in  determining  the  locations 
where  these  inspections  can  best  be 
performed.  FRA  believes  that  permitting 
railroads  to  conduct  these  mechanical 
inspections  at  any  time  during  the 
calendar  day  provides  adequate 
flexibility  to  move  equipment  to 
appropriate  locations.  Trains  that  miss  a 
scheduled  Class  I  brake  test  or 
mechaiucal  inspection  due  to  a  delay  en 
route  may  proceed  to  the  location  where 
the  Class  I  brake  test  or  mechanical 
inspection  was  scheduled  to  be 
performed.  FRA  recognizes  that,  due  to 
the  specialized  nature  of  this 
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equipment,  proper  inspections  can  only 
be  conducted  at  a  limited  number  of 
locations.  FRA  also  recognizes  that 
trains  become  delayed  en  route  due  to 
problems  which  are  not  readily 
foreseeable.  Thus,  FRA  proposes  to 
permit  the  continued  use  of  such 
equipment  to  the  location  where  the 
required  inspection  was  scheduled  to  be 
performed. 

Paragraph  (e)  restates  §  238.15  and 
provides  a  cross-reference  to  that 
section.  The  paragraph  provides  that 
trains  developing  en  route  defective, 
inoperative,  or  insecure  primary  brake 
equipment  be  moved  in  accordance 
with  the  requirements  of  that  section. 

Paragraph  (f)  restates  §  238.17  and 
adds  a  narrow  exception  to  that  section. 
The  paragraph  proposes  that  Tier  n 
equipment  that  develops  a  defective 
condition  not  related  to  the  primary 
brake  be  moved  and  handled  in 
accordance  with  the  requirements 
contained  in  §  238.17,  with  one 
exception.  The  exception  to  these 
requirements  applies  to  a  failuire  of  the 
secondary  portion  of  the  brake  that 
occurs  en  route.  In  those  circumstances, 
FRA  proposes  that  the  train  may 
proceed  to  the  next  scheduled 
equivalent  Class  I  brake  test  at  a  speed 
no  greater  than  the  maximum  safe 
operating  speed  demonstrated  through 
analysis  and  testing  for  braking  with  the 
friction  brake  alone.  At  that  location  the 
brake  system  shall  be  restored  to  100 
percent  operation  before  the  train 
continues  in  service.  This  proposal 
allows  extensive  flexibility  for  the 
movement  of  equipment  with  defective 
brakes,  but  also  contains  a  hard 
requirement  that  all  brake  components 
be  repaired  and  the  brake  system, 
including  secondary  brakes,  be  restored 
at  the  location  of  the  train's  next  major 
brake  test.  FRA  believes  that  this 
proposal  recognizes  the  secondary  role 
played  by  the  electric  portion  of 
blended  brakes.  If  the  railroad  has 
demonstrated  that  the  friction  brake 
alone  can  stop  the  train  within  signal 
spacing  without  thermal  damage  to 
braking  surfeces,  then  the  train  may  be 
used  at  normal  maximum  speed  in  the 
event  of  an  electric  brake  failure.  This 
proposal  essentially  limits  the  use  of 
trains  without  available  secondary 
braking  systems  to  no  more  than  48 
hours.  FRA  believes  that  §  238.17  strikes 
the  correct  balance  between  the  need  of 
railroads  to  transport  passengers  to  their 
destination  and  the  need  to  have 
eqiupment  with  defects  that  could  lead 
to  more  serious  safety  problems  quickly 
repaired.  This  proposed  requirement 
places  a  heavy  responsibility  on 
qualified  mechanical  inspectors  to 


exercise  their  judgment  on  when  and 
how  equipment  is  safe  to  move. 

Paragraph  (g)  would  require  that 
scheduled  maintenance  intervals  be 
based  on  the  analysis  conducted  as  part 
of  the  system  safety  program  and 
approved  by  FRA  under  the  procedures 
of  §  238.505.  FRA  proposes  to  allow  the 
maintenance  intervals  for  safety-critical 
components  to  be  changed  only  when 
justified  by  accumulated  acceptable 
operating  data.  Changes  in  maintenance 
cycles  of  safety-critical  components 
must  be  based  on  verifiable  data  made 
available  to  all  interested  parties  and 
shall  be  reviewed  by  FRA.  This  proposal 
is  another  attempt  to  balance  the  needs 
of  the  operating  railroad  to  run 
efficiently  and  the  concern  of  rail  labor 
organizations  that  railroads  have  the 
ability  to  imilaterally  make  safety 
decisions.  For  a  new  system  with  no 
operating  history,  a  formal  system  safety 
analysis  is  the  only  justifiable  way  to  set 
initial  maintenance  intervals.  The 
proposal  recognizes  that  as  time  passes 
and  an  operating  history  is  developed, 
a  basis  for  changing  maintenance 
intervals  can  be  established.  However, 
the  decision  to  make  these  changes  must 
have  the  participation  of  all  the  affected 
parties. 

Paragraph  (h)  would  require  that  the 
operating  railroad  establish  a  training, 
qualification,  and  designation  program 
as  defined  in  the  training  program  plan 
under  §  238.111  to  qualify  individuals 
to  perform  safefy  inspections,  tests,  and 
maintenance  on  the  equipment.  If  the 
railroad  deems  it  safety-critical,  then 
only  qualified  individuals  may  perform 
the  safefy  inspection,  test,  or 
maintenance  of  the  equipment.  FRA 
does  not  prescribe  a  detailed  training 
program  or  qualification  and 
designation  process.  Those  details  are 
left  to  the  operating  railroad,  but  FRA 
must  approve  the  program  proposed  by 
the  operating  railroad  under  procedures 
of  §238.505. 

Under  paragraph  (i),  the  operating 
railroad  would  be  obliged  to  establish 
standard  procedures  for  performing  all 
safety-critical  inspections,  tests, 
maintenance,  or  repair.  This  paragraph 
proposes  various  broad  requirements 
relating  to  the  content  and 
enforceabilify  of  the  standard  operating 
procedures.  FRA  has  drawn  on  the 
experiences  of  other  heavy  industries 
and  in  the  military,  where  inherenUy 
dangerous  tasks  are  common,  which 
have  proven  that  standard  operating 
procedures  are  an  effective  tool  in 
reducing  work-related  injuries.  Further, 
standard  operating  procedures  can  form 
the  basis  for  periodic  safefy  refresher 
training.  FRA  does  not  propose  to 
prescribe  the  detailed  procedures  to  be 


used.  The  pro{x>sed  rule  is  designed  to 
have  the  detailed  procedures  developed 
by  those  with  most  knowledge  of  how 
to  safefy  perform  the  tasks:  the  operators 
and  employees. 

Para^ph  (j)  proposes  to  require  that 
the  operating  railroad  establish  an 
inspection,  testing,  and  maintenance 
qiialify  control  program  enforced  by 
railroad  or  contractor  supervisors.  La 
essence,  this  creates  the  need  for  the 
operating  railroad  to  perform  spot 
checks  of  the  work  performed  by  its 
employee  and  contract  equipment 
maintainers  to  ensure  that  the  work  is 
performed  in  accordance  with 
established  procedures  and  Federal 
requirements.  FRA  believes  this  is  an 
important  management  function  that 
has  a  history  of  being  neglected  in  the 
railroad  industry. 

Paragraph  (k)  requires  the  operating 
railroad  to  identify  each  inspection  and 
testing  procedure  and  criterion  and  each 
maintenance  interval  that  the  railroad 
considers  safefy-criticaL 

§238.505    Program  Approval 
Procedure 

This  section  contains  the  procedures 
a  railroad  shall  follow  in  securing  FRA 
approval  of  its  program. 

Subpart  G — ^Introduction  of  New 
Technology  to  Tier  n  Passenger 
Equipment 

§238.601     Scope 

This  subpart  contains  proposed 
general  requirements  for  introducing 
new  technology  that  affects  safefy 
systems  of  "existing  Tier  n  passenger 
equipment,"  which  is  defined  as  Tier  II 
passenger  equipment  that  has  been 
approved  for  revenue  service  by  FRA 
under  §  238.21.  As  part  of  the 
development  of  the  ANPRM  in  this 
docket,  FRA  discussed  extensive 
requirements  for  the  introduction  of 
new  technology.  During  Woridng  Group 
meetings,  various  group  members 
pointed  out  that  the  requirements 
presented  by  FRA  were  very  similar  to 
the  requirements  of  the  system  safefy 
program.  These  members  suggested  that 
the  proposed  rule  could  be  simplified 
and  made  more  concise  if  the  system 
safefy  process  were  used  to  introduce 
new  technology  to  existing  Tier  II 
equipment.  FRA  agrees  with  this 
suggestion.  FRA  may  determine  that  it 
is  best  to  integrate  subpart  G  with 
§238.113.  FRA  invites  comments  from 
interested  parties  on  this  possible 
change. 

§  238.603    Process  to  Introduce  New 
Technology 

Paragraph  (a)  requires  a  major 
upgrade  or  introduction  of  new 
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technology  that  affects  the  performance 
of  an  existing  Tier  II  passenger 
equipment  safety  system  to  be  designed 
and  implemented  using  the  system 
safety  process  prescribed  in  §  238.101. 
This  proposed  requirement  implements 
the  suggestions  of  Working  Group 
members. 

Paragraph  (b)  requires  railroads  to 
follow  the  procedures  set  forth  in 
§  238.21  and  obtain  FRA's  special 
approval  of  a  pre-revenue  service 
acceptance  testing  plan  for  the  existing 
Tier  n  passenger  equipment  with  the 
upgrade  or  new  technology  containing 
all  the  elements  prescribed  in  §  238.113 
prior  to  executing  the  plan. 

Paragraph  (c)  requires  railroads  to 
complete  a  pre-revenue  service 
demonstration  of  the  existing  equipment 
with  the  upgrade  or  new  technology  in 
accordance  with  the  FRA  approved 
plan,  to  fulfill  all  other  requirements  of 
§238.113,  and  obtain  sp}ecial  approval 
from  FRA  pursuant  to  §  238.21  prior  to 
using  the  Tier  n  equipment  with  the 
upgrade  or  new  technology  in  revenue 
service.  FRA  considers  these 
requirements  extremely  important  to 
prevent  unknown  safety  problems  from 
being  introduced  along  with  the  new 
technology.  ,. 


Appendix  A — Schedule  of  Civil 
Penalties 

This  appendix  is  being  reserved  until 
the  final  rule.  At  that  time  it  will 
include  a  schedule  of  civil  penalties  to 
be  used  in  connection  with  this  part. 
Because  such  penalty  schedules  are 
statements  of  policy,  notice  and 
comment  are  not  required  prior  to  their 
issuance.  See  5  U.S.C.  5530))(3){A). 
Nevertheless,  commenters  are  invited  to 
submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  under 
each  regulatory  section  that  would 
subject  a  person  to  the  assessment  of  a 
civil  penalty.  Commenters  are  also 
invited  to  recommend  what  penalties 
may  be  appropriate,  based  upon  the 
relative  seriousness  of  each  type  of 
violation. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures  and  is 
considered  to  be  significant  under  both 
Executive  Order  12866  and  DOT 
policies  and  procedures  (44  FR  11034; 
Feb.  26,  1979).  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  of  the  proposed  rule.  This 
evaluation  estimates  the  costs  and 


consequences  of  the  proposed  rule  as 
well  as  its  anticipated  economic  and 
safety  benefits.  It  may  be  inspected  and 
photocopied  during  normal  business 
hours  by  visiting  the  FRA  Docket  Clerk 
at  the  Office  of  Chief  Counsel,  FRA, 
Seventh  Floor,  1120  Vermont  Avenue, 
N.W.,  in  Washington,  D.C.  Photocopies 
may  also  be  obtained  by  submitting  a 
written  request  by  mail  to  the  FRA 
Docket  Clerk  at  the  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Mail  Stop  10.  Washington,  D.C. 
20590. 

FRA  expects  that  overall  the  proposed 
rule  will  save  the  passenger  rail 
industry  a  Net  Present  Value  (NPV)  of 
approximately  $41  million  over  the  next 
20  years.  The  estimated  NPV  of  the  total 
20-year  costs  associated  with  the 
proposed  rule  is  $41,064,095.  The 
estimated  NPV  of  the  total  20-year 
savings  (economic  benefits)  expected  to 
accrue  to  the  industry  from  the 
proposed  rule  is  $81,612,874.  For  some 
passenger  rail  operators,  the  total  costs 
incurred  will  exceed  the  total  cost 
savings.  For  others,  the  cost  savings  will 
outweigh  the  costs. 

The  following  table  contains 
estimated  20-year  costs  and  savings 
associated  with  the  proposed 
requirements. 


Requirement  category 


System  Safety  Program/Ptan: 

Inrtial  Filing 

Modifications 

Auditat)i«i1y/Tracking „. 

Fire  Protection; 

New  equipment 


Existing  equipment  (see  discussion  below) 
Inspection,  Testing,  and  Maintenance  Program  . 

Training  Course  Oevekjpmerrt 

Training  _.. 

Pre-Revenue  Service  Testing 


Cost 


Total— System  Safety 

General  Design  Require(T>ents — Tier  I: 

AntHDIimtxng  Mechanism  &  Link 

Forward  Facing  End  Structure/CoKsion  Posts 

Rollover  Strengtti  , 

Glazing _«..™...„„.„_...^.. 

Brakes — ease  of  inspectmn 

Intenor  Fittings  , „ ^„„, 

Emergerxiy  Lighting 

Side  Doors 


Total — Design  Requirements  

Mectianical  inspectxxis: 

Daily  Extenor  Mechank:al  Inspectkxis 
Daily  Intenor  Mectiank:al  Inspectkxis  . 


Total — Inspections  

Brake  Inspection,  Testing,  arxJ  Maintenance: 

Penodic  MU  Brake  Maintenance 

Penodk:  Coach  Brake  Maintenarx* 

Periodk;  Cab  Car  Brake  Maintenance  . 

1,500-Mile  Inspection „ 

Class  lA  Brake  Tests  ...,. 


S  359,575 
101.974 
159,611 

497,509 
622,486 
525.247 
163.844 
3.778,176 
496,281 


6,704,703 

65.948 

1.745.407 

60.927 

244,769 

229.390 

466.449 

1,483,162 

3,400.297 


7.696.349 

12.526.320 
1.567,829 


22.666,895 

(20.052.750) 
(5.468,750) 
(6,158,448) 

(36.019,648) 
(3,997,281) 
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Requirement  category 


Class  II  Brake  Test»  ..« 


Total — Brakes , 

Movement  of  Defective  Equipment . 


Total  Net  Impact 


Cost 


3, 


147 


(67.700,730) 
(9.915,997) 


(40.548.780) 


The  costs  of  performing  fire  safety 
analyses  of  existing  equipment  are 
included  in  the  calcvdations  above. 
However,  the  costs  of  modifying 
equipment  to  reduce  the  risk  of  personal 
injuries  as  required  by  the  proposed  rule 
are  not  included  in  the  above  figures. 
These  costs  could  total  between  $8.75  to 
$14  million.  The  costs  depend  on  the 
results  of  the  proposed  analyses,  which 
caimot  be  accurately  predicted. 
Consequently,  the  total  net  impact  of  the 
proposed  rule  could  be  a  savings  of 
$26,548,780. 

In  the  last  six  years  there  have  been 
at  least  six  passenger  train  accidents 
which  resulted  in  more  than  one  train 
occupant  fatality.  FRA  does  not  know 
the  severity  or  number  of  commuter  or 
intercity  passenger  train  accidents  that 
will  occur  in  the  future.  Although 
passenger  railroads  ofiier  the  travelling 
public  one  of  the  safest  forms  of 
transportation  available — in  the  five- 
year  period  1991-1995  there  were  1.07 
passenger  fatalities  per  billion  passenger 
miles — the  potential  for  injuries  and 
loss  of  life  in  certain  situations  is  very 
high.  FRA  believes  that  the  proposed 
rule  represents  a  cost-effective  approach 
to  providing  a  reasonable  level  of 
protection  against  known  threats  to 
human  life.  Accordingly,  FRA  believes 
that  it  is  reasonable  to  expect  that  the 
measures  called  for  in  this  proposal 
would  prevent  or  mitigate  the  severity 
of  casualties  greater  in  value  than  the 
costs  of  complying  with  the  proposed 
requirements. 

FRA  is  allowing  60  days  for 
comments  and  invites  public  comment 
on  the  issue  of  regulatory  impact,  and  in 
particular  any  impact  the  proposed  rule 
may  have  on  small  entities.  FRA  seeks 
comments  or  data,  or  both,  to  help 
identify- or  quantify  other  factors  that 


may  affect  the  benefits  or  costs  of  the 
proposal,  including  alternatives  that 
were  not  explored  by  the  Working 
Group  and  any  costs  or  benefits 
associated  with  such  alternatives. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  an 
assessment  of  the  impacts  of  proposed 
rules  on  small  entities.  FRA  has 
conducted  a  regulatory  flexibility 
assessment  of  this  rule's  impact  on 
small  entities,  and  the  assessment  has 
been  placed  in  the  public  docket  for  this 
rulemaking.  This  proposed  rule  affects 
intercity  passenger  and  commuter 
railroads,  and  the  proposed  provisions 
applicable  to  private  cars  may  affect 
other  entities  as  well. 

Entities  impacted  by  the  proposed 
rule  are  principally  governmental 
jurisdictions  or  transit  authorities, 
which  are  not  small  for  purposes  of  the 
United  States  Small  Business 
Administration  (i.e.,  no  entify  operates 
in  a  locality  with  a  population  of  under 
50,000  people).  (Commuter  railroads  are 
part  of  larger  transit  organizations  that 
receive  Federal  funds.  FRA  does  not 
expect  that  smaller  commuter  railroads 
will  be  affected  disproportionately  .The 
level  of  costs  incurred  by  each 
organization  should  vary  in  proportion 
to  the  organization's  size.  For  instance^ 
railroads  with  fewer  employees  and 
passenger  equipment  will  have  lower 
costs  associated  with  employee  training 
and  the  inspection,  testing,  and 
maintenance  of  passenger  equipment. 

Tourist,  scenic,  historic,  and 
excursion  railroad  operations  are 
excepted  from  the  proposed  rule. 
Entities  devoted  principally  to  such 
operations  are  smaller  railniads.  A  joint 
FRA/industry  working  group  formed 


imder  RSAC  is  currently  developing 
recommendations  regarding  the 
applicability  of  FRA  regulations, 
including  this  one,  to  tourist,  scenic, 
historic,  and  excursion  railroads.  After 
appropriate  consultation  with  the 
excursion  railroad  associations  takes 
place,  passenger  equipment  safety 
requirements  for  these  operations  may 
be  proposed  by  FRA  that  are  different 
from  those  affecting  other  types  of 
passenger  train  operations. 

A  few  provisions  of  the  proposed  nde 
apply  to  private  rail  cars.  These  consist 
of  requirements  concerning  protection 
against  personal  injury;  rim-stamped 
straight-plate  wheels;  suspension 
s]rstem  safefy;  safety  appliances;  brake 
system  safety;  mechanical  inspecticns; 
and  brake  inspection,  testing,  and 
maintenance.  FRA^as  sought  to 
minimize  the  burden  of  the  proposed 
rule  on  private  cars  as  much  as  possible, 
while  considering  the  safety  concerns 
associated  with  the  use  of  private  rail 
cars  in  passenger  trains  operated  by 
railroads  subject  to  the  proposed  rule. 
FRA  solicits  comments  or  data,  or  both, 
to  identify  the  impacts  of  these 
provisions  to  the  extent  that  those 
affiscted  by  such  provisions  are  small 
mtities. 

Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements. 
FRA  has  submitted  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  saq.).  The  sections 
that  contain  the  new  information 
collection  requirements  and  the 
estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFRsectkw 

Respondent  universe 

Total  annual  responses 

Average  time 
per  response 

Total  annual   ^ 
burden  hours 

Total  arwHMl 
burden  ooal 

216.14— Special  notne  for  repairs- 
passenger  equipment. 
238.7— Waivers 

17  railroeds  

12  lelters 

12  waivers .. 

408  cards/lags  

200  events 

1  hour  

2  hours 

t2  hows 

24  hours  ..._ 

34  hours 

$408 

17  railroads  

17  railroads 

17  railroads  „ 

816 

238.15 — Movement     of     passenger 
equipment  with  po¥ver  brake  de- 
fects,  and  238.17— f^ovement   of 
passenger   equipment   with   other 
than  power  txak'e  defects. 

Corxlitional  requirement 

1,020 

3  minutes 

10  hours 

aoo 

49788  Federal  Register  /  Vol.  62.  No.  184  /  Tuesday.  September  23.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  184  /  Tuesday,  September  23.  1997  /  Proposed  Rules         49789 


CFR  section 


238.19 — Reporting  and  tracking  de- 
fective passenger  equipment. 

List  o(  power  brake  repair  points 

Amendments  to  list 

238.21/238. 1 1 5/238.223(3)/ 
238.309(2)/238.3  1 1  (a)/238.427(2) 
Petitions  for  special  approval  of 

alternative  standard. 
Petit)ons  for  special  approval  of 
pre-revenue    service    accept- 
ance testing  plan. 
Statement  of  interest  in  review- 
ing special  approvals. 

Comments  on  the  petitions 

238.103— General  system  safety  re- 
quirements. 
Amendments  to  System  Safety 
Plan. 

TraceabiHity  and  Auditabilrty 

238.105 — Fire     protection     program 
238.115— Fire  safety 
Plan. „ 

Subsequent  equipment  orders  ... 

Preliminary  fire  safety  analysts  ... 
Final  fire  safety  analysis  


Fire  safety  analysis  on  equip- 
ment transfer.      * 
Certificatnn 

238.107— Software  safety  plan 


238.109— fnspectkxi,     testing, 
maintenance  program 
Program  


and 


Maintenance  intervals 

Starxjard  procedures  for  safely 
performing  inspection,  testing, 
arxf  maintenarx^e  or  repairs. 

Subsequent  years — new  rail- 
roads. 

Subsequent  years — railroad  arv 
nual  review  and  necessary 
modifications. 

New  equipment  purchases 

238.111    Training,   qualification,   and 

designation  program 

Training   emptoyees  to   perform 

brake-related  inspectwns, 

tests,  or  maintenance. 

Training   empkjyees   to   perform 

daily  mechanical  inspections. 
Development    of    Training    Pro- 
gram. 

Record  keeping 

238.113 — Pre-revenue    service    ac- 
ceptance testing  plan. 
Sut)sequent  equipment  orders  ... 

Previously  used  equipment  


238.231— Brake  System 
Identify    and    mark 
brake. 


emergerx^y 


238.239 — Automated  monitoring  17  railroads 


Resporxlent  universe 


17  railroads 

1  railroad  ... 
1  railroad  ... 

1 7  railroads 
17  railroads 

UnkrxMvn  ... 

Unknown  ... 
1 7  railroads 

17  railroads 

17  railroads 


6  equipment  manu- 
facturers. 

6  equipment  m^u- 
facturers. 

1 7  railroads  

16  railroads  

17  railroads  

6  equipment  manu- 
facturers. 
17  railroads 

17  railroads  

17  railroads 

1 7  railroads  ...: 

1  railroad  

17  railroads  


6  equipment  manu- 
facturers. 


1 7  railroads  

17  raitroads  

17  railroads  

17  railroads  

6  equipment  manu- 
facturers. 

6  equipment  manu- 
facturers. 

6  equipment  manu- 
facturers. 


N/A 


Total  annual  responses 


N/A 


1  list 

lupdate  . 

1  petitkMi 
1  petition 


2  statements . 

2  commonla  ., 
17 1 


17  amerxfments 
17  documents 


4.8  (5  yr.  average) 
4.8  (5  yr.  average) 


17  documents 

5.3  documents  (3  yr.  aver- 
age). 
1  document  


6  certifk:ations 
N/A 


N/A 


1  change  

17  procedures 


1  procedure 

17  amendments 


4.8  designs  (5  yr.  average) 


N/A  

5,950  employees/235  irv 

structors. 
17  programs  .._ 

5,950  records 

4.8  plans  (5  yr.  average) 

4.8  plans  (5  yr.  average) 

4.8  plans  (5  yr.  average) 


N/A 


17  documents . 


Average  time 
per  response 

Usual  arxj  cus- 
tomary proce- 
dure. 

2  hours  

1  hour 

16  hours 

24  hours 

1  hour 

I  hour 

433  hours  „ 

II  hours 

150  hours  

224  hours  

60  hours 

128  hours  ..„ 

68  hours  

8  hours  

120  hours  _ 

Usual  arxJ  cus- 
tomary proce- 
dure. 

Usual  and  cus- 
tomary proce- 
dure. 

88  hours  

96  hours  

96  hours  

19  hours  

120  hours  


Usual  and  cus- 
tomary proce- 
dure. 

2  hours  

520  hours  

3  minutes 

200  hours  

60  hours 

60  hours 


Usual  and  cus- 
tomary proce- 
dure. 

2  hours 


Total  annual 
burden  hours 


N/A 


2  hours 
1  hour  .. 


16  hours 
24  hours 

2  hours  .. 


2  hours  

7.361  hours 

187  hours  ... 

2,550  hours 

1.075  hours 
288  hours  ... 


2,184  hours 
795  hours  ... 


8  hours  .... 
720  hours 
N/A  


N/A 


88  hours 
1.632  ..... 


96  hours  .. 
323  hours 

576  hours 


N/A 


12.376  hours 
8.840  hours  .. 


298  hours 
960  hours 

288  hours 

288  hours 


N/A 


Total  annual 
burden  cost 


34  hours 


N/A 


544 
816 

68 

122 
355.351 

97.801 

86,700 

75.725 

28.800 

451.344 
79.487 

800 

72.000 

N/A 


h4/A 


3,206 
62.832 


3.696 
12,359 

57,600 

N/A 

368.900 

282,880 

10.132 
83.328 

22.464 

22,464 

N/A 

1,156 


CFR  section 


238.303— Exterior  calendar  day  me- 
chanical  Jnspectk>n   of  passenger 
cars  and  unpowered  vehkdes  used 
in  passenger  trains. 
238.305— Interior  calendar  day  me- 
chank»l  inspectkm  of  passenger 
cars 
Stenciling  or  marking  emergency 
brake  valve. 

Stenciling  or  martdng  high  volt- 
age equipment. 

Tagging  of  defective  doors 

238.307— Periodic     mechankal     in- 
spectk>n  of  passenger  cars. 

238.30&— Records  of  periode  main- 
tenance. 

238.313— Class  I  Brake  Test 


238.403— Crash  energy  management 
requirements. 

238.405— Longitudinal     statk:    com- 
pressive strength. 

238.421— Gazing 

Marking  of  glazing  material  


Stenciling  requirement 


238.431— Brake  System  

238.437 — Emergency  communication 
238.439— Emergency    window    exits 

and  roof  hatches— Marking. 
238.503 — Inspection,     testing,     and 

maintenance  requirements 

238.50&— Program    approval    proce- 
dures 

Sut>mission  of  program  ...„ 

Amendments  to  program 

Comments 

Approval 


238.603— Process  to  introduce  new 
technok>gy. 

Appendix  B  to  Part  238— Labeling  re- 
quirement. 


Resporxient  universe 


N/A 


N/A  „ 

N/A  

9  railroads  

N/A  .._ 

N/A  

N/A  ..„ 

1  railroad 

17  railroads  

N/A  

N/A  „ 

1  railroad  

3  car  manufacturers 
3  car  manufacturers 


1  railroad  _ , 

1  railroad  

4  unions/individuals  . 
N/A  

1  railroad  *...., 

5-6  seat  manufactur- 
ers. 


Total  annual  responses 


N/A 


1  program 

1  amerxjment 
4  comments .. 
N/A  

t  plan  ...„.„... 
N/A  „ 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B).  FRA  solicits 
comments  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  functions  of  FTIA.  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 


N/A  

N/A 

540  tags 
N/A  


N/A  „. 

1  analysis ... 

1  design 

N/A  _ „^ 

N/A  

1  analysis  

3  instructions  . 

16  cars  marked 


Average  time 
per  response 


Usual  and  cus- 
tomary proce- 
dure. 


Usual  and  cus- 
tomary proce- 
dure. 

Usual  and  cus- 
tomary proce- 
dure. 

1  minute  .„ 

Usual  and  cus- 
tomary proce- 
dure. 

Usual  arxl  cus- 
tomary proce- 
dure. 

Usual  and  cus- 
tomary proce-.- 
dure. 

120  hours 

20  hours 


Usual  and  cus- 
tomary proce- 
dure. 

Usual  arxl  cus- 
tomary proce- 
dure. 

40  hours „.. 

1  hour 

15  minutes «. 


80  hours  

8  hours 

1  hour  

No  disapprovals 

expected  at 

this  time. 
100  hours 

Usual  and  cus- 
tomary proce- 
dure. 


Total  annual 
burden  hours 


N/A 


N/A  

N/A  

9  hours  .. 
N/A  

N/A  

I^A  , 

120  hours 
20  hours  . 

N/A  „. 


N/A 


Total  annual 
burden  cost 


WA 


40  hours 

3  hours  .. 

4  hours  .. 


80  hours 

8  hours 

4  hours 

N/A 

1W  hours 

N/A  


N/A 


306 

N/A 


N/A 

N/A 

12.000 
680 

N/A 

14/A 


1,360 

90 

120 


2.720 
272 
244 

N/A 


3,400 

N/A 


collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  autonjated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 
package  submitted  to  OMB  contact  Ms. 
Gloria  Swanson  Eutsler  at  202-632- 
3318. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Attention: 


Desk  Officer  for  the  Federal  Railroad 
Administration,  Office  of  information 
and  Regulatory  AfEoirs,  New  Executive 
Office  Building,  726  Jackson  Place, 
N.W.,  Washii^on,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Ms.  Gloria  Swanson 
Eutsler,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  NPRM 
between  30  and  60  days  after 
publication  of  this  dociunent  in  the 
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Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  display  a  current  OMB 
control  number,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  new  information 
collection  requirements  resulting  from 
this  rulemaking  action  prior  to  the 
efiective  date  of  a  final  rule.  The  OMB 
control  number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  actions,  as  required  by 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Th*  fundamental  policy 
decision  providing  that  Federal 
regulaticHU  shoidd  govern  aspects  of 
service  provided  by  municipal  and 
public  benefit  corporations  (or  agencies) 
of  State  governments  is  embodied  in  the 
statute  quoted  above  (49  U.S.C  20133). 
Further.  FRA  h&s  consulted  with 
commuter  authorities  in  developing  this 
proposed  rule. 

Request  fiar  Public  Conunents 

FRA  proposes  to  adopt  a  new  part  238 
and  to  amend  parts  216.  223.  229.  231. 
and  232  of  title  49.  Code  of  Federal 
Regulations,  as  set  forth  below.  FRA 
solicits  comments  on  all  aspects  of  the 
proposed  rule  whether  through  written 
submissions,  participation  in  the  public 
hearing,  or  both.  FRA  may  make 
changes  in  the  final  rule  based  on 
comments  received  in  response  to  this 
proposed  rule. 

List  of  Subjects 

49  CFR  Part  216 

Railroad  safety.  Special  notice  for 
repairs. 


49  CFR  Part  223 

Railroad  safety.  Glazing  standards. 

49  CFR  Part  229 

Railroad  safety.  Railroad  locomotive 
safety. 

49  CFR  Part  231 

Railroad  safety.  Railroad  safety 
appliances. 

49  CFR  Part  232 

Railroad  safety.  Railroad  power 
brakes. 

49  CFR  Part  238 

Railroad  safety.  Railroad  passenger 
equipment. 

The  Pit^MMed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  chapter  II.  subtitle  B 
of  tide  49,  Code  of  Federal  Regulations 
as  follows: 

PART  216— (AMENDED] 

1.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Anthority:  49  U.S.C  20102-20104,  20133. 
20137-20138.  20141,  20143.  20301-20302, 
20701-20702.  21301-21302,  21304;  49  CFR 
1.49(C).  (m). 

2.  Section  216.1(a)  is  revised  to  read 
as  follows: 

f  216.1    AppHcattoft. 

(a)  This  part  applies,  according  to  its 
terms,  to  each  railroad  that  uses  or 
operates — 

(1)  A  railroad  freight  car  subject  to 
part  215  of  this  chapter 

(2)  A  locomotive  subject  to  49  U.S.C. 
chapter  207  (49  U.S.C.  20701-20703);  or 

(3)  Railroad  passenger  equipment 
subject  to  part  238  of  this  chapter. 

•         •         •         •         * 

3.  Section  216.3(b)  is  amended  by 
removing  the  phrase  "section  206  of  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C.  435)"  and  adding  in  its  place  the 
phrase  "49  U.S.C  20105". 

4.  Section  216.5(c)  is  amended  by 
adding  after  "216.13.":  "216.14.". 

5.  The  first  sentence  of  §  216.13(a)  is 
amended  by  removing  the  phrase  "the 
FRA  Locomotive  Inspection  Regulations 
set  forth  in  part  230"  and  by  adding  in 
its  place  the  phrase  "the  FRA  Railroad 
Locomotive  Safety  Standards  set  forth  in 
part  229  of  this  chapter  or  the  FRA 
Railroad  Locomotive  Inspection 
Regulations  set  forth  in  part  230  of  this 
chapter".  The  third  sentence  of 

§  216.13(a)  is  amended  by  removing  the 
phrase  "part  230"  and  adding  in  its 
place  the  phrase  "parts  229  and  230". 

6.  Section  216.14  is  added  to  read  as 
follows: 


f  21 6. 1 4    Special  notice  for  repairs— 
paasenQer  equipment. 

(a)  When  an  FRA  Motive  Power  and 
Equipment  Inspector  or  a  State 
Equipment  Inspector  determines  that 
railroad  passenger  equipment  is  not  in 
conformity  with  one  or  more  of  the 
requirements  of  the  FRA  Passenger 
Equipment  Safety  Standards  set  forth  in 
part  238  of  this  chapter  and  that  it  is 
unsafe  for  further  service,  he  or  she 
notifies  the  railroad  in  writing  that  the 
equipment  is  not  in  serviceable 
condition.  The  Special  Notice  sets  out 
and  describes  the  defect  or  defects  that 
cause  the  equipment  to  be  in 
unserviceable  condition.  After  receipt  of 
the  Special  Notice,  the  railroad  shall 
remove  the  equipment  from  service 
until  it  is  restored  to  serviceable 
condition.  The  equipment  may  not  be 
deemed  in  serviceable  condition  until  it 
complies  with  all  applicable 
requirements  of  part  238  of  this  chapter. 

(d)  The  railroad  shall  notify  in  writing 
the  FRA  Regional  Administrator  for  the 
FRA  region  in  which  the  Special  Notice 
was  issued  when  the  equipment  is 
returned  to  service,  specifying  the 
repairs  completed. 

(c)  Railroad  passenger  equipment 
subject  to  a  Special  Notice  may  be 
moved  from  the  place  where  it  was 
found  to  be  unsafe  for  further  service  to 
the  nearest  available  point  where  the 
equipment  can  be  repaired,  if  stich 
movement  is  necessary  to  make  the 
repairs.  However,  the  movement  is 
subject  to  the  further  restrictions  of 
§§238.15  and  238.17  of  this  chapter. 

1216.1    [Amended} 

7.  Section  216.17(a)  is  amended  as 
follows: 

a.  By  adding,  after  "216.13", 
"216.14,'; 

b.  By  adding,  after  the  word 
"locomotive."  in  the  third  sentence,  the 
phrase  "railroad  passenger  equipment,'; 
and 

c.  By  revising  the  fifth  sentence  to 
read  as  follows: 

"If  upon  reinspection.  the  railroad 
freight  car,  locomotive,  or  passenger 
equipment  is  found  to  be  in  serviceable 
condition,  or  the  track  is  found  to 
comply  with  the  requirements  for  the 
class  at  which  it  was  previously 
operated  by  the  railroad,  the  FRA 
Regional  Administrator  or  his  or  her 
agent  immediately  notifies  the  railroad, 
whereupon  the  restrictions  of  the 
Special  Notice  cease  to  be  effective." 

8.  In  subpart  B  of  part  216.  the 
phrases  "the  FRA  Regional  Director  for 
Raihxjad  Safety",  "the  FRA  Regional 
Director  of  Railroad  Safety",  "a  Regional 
Director"  and  "the  Regional  Director" 
are  removed,  and  the  phrase  "the  FRA 
Regional  Administrator"  is  added  in 
their  place. 


PART  223— {AMENDED] 

9.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Autliority:  49  U.S.C.  20102-20103.  20133, 
20701-20702.  21301-21302.  21304;  49  CFR 

1.49(c).  (m). 

10.  Section  223.3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

f  223.3    Application. 


(c)  Except  for  §  223.9(d),  this  part  does 
not  apply  to  Tier  II  passenger  equipment 
as  defined  in  §  238.5  of  this  chapter  (i.e., 
{>assenger  equipment  operating  at 
speeds  exceeding  125  mph  but  not 
exceeding  150  mph). 

PART  229— {AMENDED] 

11.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 

Authoritin  49  U.S.C.  20102-20103,  20133. 
20137-20138.  20143,  20701-20703, 21301- 
21302.  21304;  49  CFR  1.49(c),  (m). 

12  .  Section  229.3  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c),  (d),  and  (e)  to  read  as 
follows: 

S  229.3    Applicai)ility. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section,  this  part 
applies  to  all  standard  gage  railroads. 

(c)  Paragraphs  (a),  (b),  and  (d)  through 
(h)  of  §  229.125  do  not  apply  to  Tier  U 
passenger  equipment  as  defined  in 

§  238.5  of  this  chapter  (i.e.,  passenger 
equipment  operating  at  speeds 
exceeding  125  mph  but  not  exceeding 
150  mph). 

(d)  On  or  after  January  1, 1998, 
paragraphs  (a)(1)  and  (b)(1)  of  §  229.141 
do  not  apply  to  "passenger  equipment" 
as  defined  in  §  238.5  of  this  chapter  that 
is  subject  to  part  238  of  this  chapter. 

(e)  Paragraphs  (a)(4  through  (a)(4), 
and  (b)(2)  through  (b)(4)  of  §  229.141  do 
not  apply  to  "passenger  equipment"  as 
defined  in  §  238.5  of  this  chapter  that  is 
subject  to  part  238  of  this  chapter  and 
placed  in  service  for  the  first  time  on  or 
after  January  1, 1998. 

PART  231— {AMENDED] 

13.  The  authority  citation  for  part  231 
is  revised  to  read  as  follows: 

Anthority:  49  U.S.C.  20102-20103,  20131, 
20301-20303.  21301-21302.  21304; 49  CFR 
1.49  (c).  (m). 

14.  Section  231.0  is  amended  by 
redesignating  paragraphs  (c)  through  (e) 
as  paragraphs  (d)  through  (f). 
respectively;  by  revising  paragraph  (a); 
and  by  adding  a  new  paragraph  (c)  to 
read  as  follows: 


§231.0   AppiicalMlityandpenattias. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this  part 
applies  to  all  standard  gage  railroads. 

(b)*  •  * 

(c)  Except  for  the  provisions 
governing  uncoupling  devices,  this  part 
does  not  apply  to  Tier  II  passenger 
equipment  as  defined  in  §  238.5  of  this 
chapter  [i.e.,  passenger  equipment 
operating  at  speeds  exceeding  125  mph 
but  jiot  exceeding  150  mph). 


PART  232— {AMENDED] 

15.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103.  20133. 
20141.  20301-20303,  20306,  21301-21302, 
21304;  49  CFR  1.49  (c).  (m). 

16.  Section  232.0  is  amended  by 
redesignating  paragraphs  (c)  through  (e) 
as  paragraphs  (d)  through  (f), 
respectively;  by  revising  paragraph  (a); 
and  by  adding  a  new  paragraph  (c)  to 
read  as  follows:  _ 

f  232.0    Appllcabiiityandpenaltlea. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this  part 
applies  to  all  standard  gage  railroads. 

(b)*  •  • 

(c)  Except  for  §§  232.2  and  232.21 
through  232.25,  this  part  does  not  apply 
to  a  "passenger  train"  or  "passenger 
equipment"  as  defined  in  §  238.5  of  this 
chapter  that  is  subject  to  part  238  of  this 
chapter. 
»        •        *        •        • 

17.  Part  238  is  added  to  read  as 
follows: 

PART  238-PASSENGER  EQUIPMENT 
SAFETY  STANDARDS 

Sulipert  A— Qeneral 

238.1    Purpose  and  scope. 

238.3     Application. 

238.5     Definitions. 

238.7    Waivers.    . 

238.9    Responsibility  for  compliance. 

238.11    Civil  penalties. 

238.13    Preemptive  effect. 

238.15    Movement  of  passenger  equipment 

with  power  brake  defects. 
238.17    Movement  of  passenger  equipment 

with  other  than  piower  brake  defects. 
238.19    Reporting  and  tracking  defective 

passenger  equipment 
238.21     Special  approval  procedure. 

Subpart  B— System  Safety  and  General 
Requirements 

238.101     Scope. 
System  Safety 

238.103    General  system  safety 

requirements. 
238.105    Fire  protection  program. 


238.107    Software  safety  prt^ram. 
238.109    Inspection,  testing,  and 

maintenance  program. 
238.111     Training,  qualification,  and 

designation  program. 
238.113    Pre-revenue  service  acceptance 

testing  plan. 

General  Requirements 

238.115    Fire  safety. 

238.117    Protection  against  personal  injury. 
238.119    Rim-stamped  straight-plate  wheels. 
238.121    Train  system  software  and 
hardware. 

238.123     Emei^ncy  lighting. 

Sutipart  C— Specific  Requirements  for  Tier 
I  Passenger  Equipment 

238.201  Scope. 

238.203  Static  end  strength. 

238.205  Anti-climbing  mechanism. 

238.207  Link  between  coupling  mechanism 

and  car  body. 

238.209  Forward-facing  end  structure  of 

locomotives. 

238.211  Collision  posts. 

238.213  Comer  posts. 

238.215  Rollover  strength. 

238.217  Side  impact  strength. 

238.219  Truck-to-car-body  attachment 

238.221  Glazing. 

238.223  Fuel  tanks. 

238.225  Electrical  system. 

238.227  Suspension  system. 

238.229  Safety  appliances. 

238.231  Brake  system. 

238.233  Interior  fittings  and  surfaces. 

238.235  Emergency  window  exits. 

238.237  Doors. 

238.239  Automated  monitoring. 

Subpart  D— Inspection,  Testing,  and 
Maintenance  Requirements  fos  Tier  i 
Passenger  Equipment 

238.301     Scope. 

238.303    Exterior  calendar  day  mechanical 

inspection  of  passenger  cars  and 

impowered  vehicles  used  in  passenger 

trains.         ' 
238.305    Interior  calendar  day  mechanical 

inspection  of  passenger  cars. 
238.307    Periodic  mechanical  inspection  of 

passenger  cars. 
238.309    Periodic  brake  equipment 

maintenance. 
238.3 1 1    Single  car  test 
238.313    Class  I  brake  test 
238.315    Class  LA  brake  test 
238.317    Class  D  brake  test. 
238.319    Running  brake  test. 

Sutipart  E— Specific  Requirements  for  Tier 
II  Passenger  Equipment 

238.401     Scope. 

238.403    Crash  energy  management 

requirements. 
238.405    Longitudinal  static  compressive 

strength. 
238.407    Anti-climbing  mechanism. 
238.409    Forward  end  structures  of  power 

car  cabs. 
238.411    Rear  end  structures  of  power  car 

cabs. 
238.413    End  structures  of  trailer  cars. 
238.415    Rollover  strength. 
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238.417  Side  loads.  ' 

238.419  Tnick-to-car-body  and  tnick    . 

component  attachment 

238.421  Glazing.  ^ 

238.423  Fuel  tanks. 

238.425  Electrical  system. 

238.427  Suspension  system.  ■•    . 

238.429  Safety  appliances. 

238.431  Brake  system. 

238.433  Draft  system. 

238.435  Interior  fittings  and  surfaces. 

238.437  Emergency  communication. 

238.439  Emergency  window  exits  and  roof 

hatches. 

238.441  Doors. 

238.443  HeadlighU. 

238.445  Automated  monitoring. 

238.447  Operator's  controls  and  cab  layout 

Subpart  F— Inspection,  Testing,  and 
MWntanance  Ftequiraments  for  Her  N 
Passenger  Equipment 

238.501    Scope. 

238.503    Inspection,  testing,  and 

maintenance  requirements. 
238.505    Program  approval  procedure. 

Subpart  6— Introduction  of  New 
Technology  to  Tier  II  Passenger  Equipment 

238.601     Scope. 

238.603    Process  to  introduce  new 
technology. 

Appendix  A  to  Part  238 — Schedule  of  Civil 
Penalties  [Reserved) 

Appendix  B  to  Part  238 — ^Test  Performance 
Criteria  for  the  Flammability  and  Smoke 
Emission  Characteristics  of  Materials 
Used  in  Constructing  or  Refurbishing 
Locomotive  Cab  and  Passenger  Car 
Interiors 

Appendix  C  to  Part  238 — Suspension  System 
Safety  Performance  Standards 
Antherity:  49  U.S.C  20102-20103,  20133, 

20141.  20301-40303.  20306.  20701-20702. 

21301-21302.  21304:  49  CFR  1.49(c),  (m). 

Subpart  A— G«n«fal 

f238.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to: 

(1)  Prevent  accidents  involving 
railroad  passenger  equipment  that  cause 
damage  to  property,  or  injury  or  death 
to  railroad  employees,  railroad 
passengers,  or  the  general  public;  and 

(2)  Mitigate  the  consequences  of 
accidents  involving  railroad  passenger 
equipment,  to  the  extent  such  accidents 
cannot  be  prevented. 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  for  railroad 
passenger  equipment.  This  part  does  not 
restrict  a  railniad  from  adopting  and 
enforcing  additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part 

1238.3    AppNcatton. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  part  applies  to 
aU: 

(1)  Railroads  that  operate  intercity  or 
commuter  passenger  train  service  on 
standard  gage  track  which  is  part  of  the 


general  railroad  system  of 
transportation; 

(2)  Railroads  that  provide  commuter 
or  other  short-haul  rail  passenger  train 
service  in  a  metropolitan  or  suburban 
area  as  described  by  49  U.S.C.  20102(1). 
including  public  authorities  operating 
passenger  train  service;  and 

(3)  Rapid  transit  operations  in  an 
urban  area. 

(b)  Railroads  that  permit  to  be  used  or 
hauled  on  their  lines  passenger 
equipment  subject  to  this  part,  in 
violation  of  a  power  brake  provision  of 
this  part  or  a  safety  appliance  provision 
of  this  part,  are  subject  to  the  power 
brake  and  safety  appliance  provisions  of 
this  part  with  respect  to  such 
operations. 

(c)  This  part  does  not  apply  to: 

(1)  Rapid  transit  operations  in  an 
urban  area  that  are  not  coimected  with 
the  general  railroad  system  of 
transportation; 

(2)  Circus  trains;  or 

(3)  Tourist,  scenic,  historic,  or 
exclusion  operations,  whether  on  or  off 
the  general  railroad  system  of 
transportation. 

§238.5    Definitions. 

As  used  in  this  part — 

AAR  means  the  Association  of 
American  Railroads. 

Alerter  means  a  device  or  system 
installed  in  the  operator  cab  to  promote 
continuous,  active  operator 
attentiveness  by  monitoring  seleot 
operator-induced  control  activities.  If 
fluctuation  of  a  monitored  operator 
control  is  not  detected  within  a 
predetermined  time,  a  sequence  of 
audible  and  visual  alarms  is  activated  so 
as  to  progressively  prompt  a  response  by 
the  operator.  Failure  by  the  operator  to 
institute  a  change  of  state  in  a 
monitored  control,  or  acknowledge  the 
alerter  alarm  activity  through  a  manual 
reset  provision,  restilts  in  a  penalty 
brake  application,  bringing  the 
locomotive  or  train  to  a  stop. 

Anti-climbing  mechanism  means  a 
device  at  the  ends  of  adjoining  vehicles 
in  a  train  that  is  designed  to  engage 
when  subjected  to  large  buff  loads  to 
prevent  the  override  of  the  vehicles. 

Bind  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  by  reduced  clearance,  by 
obstruction,  or  by  increased  friction. 

Block  of  cars  means  one  car  or 
multiple  cars  in  a  solid  unit  coupled 
together  for  the  purpose  of  being  added 
to,  or  removed  h°om,  a  train  as  a  solid 
unit. 

Brake,  air  or  power  brake  means  a 
combination  of  devices  operated  by 
compressed  air,  arranged  in  a  system, 
and  controlled  manually,  electrically,  or 


pneumatically,  by  means  of  which  the 
motion  of  a  car  or  locomotive  is  retarded 
or  arrested. 

Brake  control  system  means  the 
components,  including  software,  that 
either  automatically  or  under  the 
control  of  the  engineer  control  the 
retarding  force  applied  to  the  train  by 
the  brake  system. 

Brake,  disc  means  a  retardation 
system  used  on  some  rail  vehicles, 
primarily  passenger  equipment,  that 
utilizes  flat  metal  discs  as  the  braking 
surface  instead  of  the  wheel  tread. 

Brake,  dynamic  means  a  train  braking 
system  whereby  the  kinetic  energy  of  a 
moving  train  is  used  to  generate  electric 
current  at  the  locomotive  traction 
motors,  which  is  then  dissipated 
through  banks  of  resistor  grids  or  back 
into  the  catenary  or  third  rail  system. 

Brake,  effective  means  a  brake  that  is 
capable  of  producing  its  required  design 
retarding  force  on  the  train. 

Brake  indicator  means  a  device, 
actuated  by  brake  cylinder  pressure, 
which  indicates  whether  brakes  are 
applied  or  released. 

Brake,  inoperative  means  a  primary 
brake  that,  for  any  reason,  no  longer 
applies  or  releases  as  intended  or  is 
otherwise  ineffective. 

Brake,  on-tread  friction  means  a 
braking  system  that  uses  a  brake  shoe 
that  acts  on  the  tread  of  the  wheel  to 
retard  the  vehicle. 

Brake,  parking  or  hand  brake  means 
a  brake  that  can  be  applied  and  released 
by  hand  to  prevent  movement  of  a 
stationary  car  or  locomotive. 

Brake  pipe  means  the  system  of 
piping  (including  branch  pipes,  angle 
cocks,  cutout  cocks,  dirt  collectors, 
hose,  and  hose  couplings)  used  for 
coiuiecting  locomotives  and  all  cars  for 
the  passage  of  air  to  control  the 
locomotive  and  car  brakes. 

Brake,  power  means  "air  brake"  as 
that  term  is  defined  in  this  section. 

Brake,  primary  means  those 
components  of  the  train  brake  system 
necessary  to  stop  the  train  within  the 
signal  spacing  distance  without  thermal 
damage  to  friction  braking  surfaces. 

Brake,  secondary  means  those 
components  of  the  train  brake  system 
which  develop  supplemental  brake 
retarding  force  that  is  not  needed  to  stop 
the  train  within  signal  spacing  distances 
or  to  prevent  thermal  damage  to  wheels. 

Brake  shoes  or  pads  aligned  with 
tread  or  disc  means  that  the  surface  of 
the  brake  shoe  or  pad,  respectively, 
engages  the  surface  of  the  wheel  tread 
or  disc,  respectively,  with  no  more  than 
a  V«  inch  overhang. 

Braking  system,  blended  means  a 
braking  system  where  the  primary  brake 
and  one  or  more  secondary  brakes  are 
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automatically  combined  to  stop  the      • 
train.  If  the  secondary  brakes  are 
unavailable,  the  blended  brake  uses  the 
primary  brake  alone  to  stop  the  train. 

Calendar  day  means  a  time  period 
starting  at  12:01  am  and  ending  at 
midnight  on  a  given  date. 

Class  I  brake  test  means  a  complete 
passenger  train  brake  system  test  (as 
further  specified  in  §  238.313) 
performed  by  a  qualified  mechanical 
inspector  to  ensure  that  the  air  brake 
system  is  100  percent  effisctive. 

Class  lA  brake  test  means  a  test  and 
inspection  (as  further  specified  in 
§  238.315)  of  the  air  brake  system  on 
each  car  in  a  passenger  train  to  ensure 
the  air  brake  system  is  100  percent 
effective. 

Class  n  brake  test  means  a  test  (as 
further  specified  in  §238.317)  of  brake 
pipe  integrity  and  continuity  from  the 
controlling  locomotive  to  the  rear  twit 
of  a  passenger  train. 

Collision  posts  means  members  of  the 
end  structures  of  a  vehicle  that  project 
upward  vertically  fix)m  the  underframe 
to  which  they  are  securely  attached,  and 
that  provide  protection  of  occupied 
compartments  from  an  object 
penetrating  the  vehicle  during  a 
collision. 

Control  valves  means  that  part  of  the 
air  brake  equipment  on  each  car  or 
locomotive  that  controls  the  charging, 
application,  and  release  of  the  air 
brakes,  in  response  to  train  line 
commands. 

Comer  posts  means  structiual 
members  located  at  the  intersecti(Hi  of 
the  front  or  rear  siu^ce  with  the  side 
surface  of  a  vehicle  and  which  extend 
vertically  from  the  floor  support 
structiu«  to  the  roof  support  structure. 
Comer  posts  may  be  combined  with 
collision  posts  to  become  part  of  the  end 
structure. 

Crack  means  s  fracture  without 
complete  separation  into  parts,  except 
that,  in  a  casting,  a  shrinkage  crack  or 
hot  tear  that  does  not  significantly 
diminish  the  strength  of  the  member  is 
not  a  crack. 

Crash  energy  management  means  an 
approach  to  the  design  of  rail  passenger 
equipment  which  controls  the 
dissipation  of  energy  during  a  collision 
to  protect  the  occupied  volumes  from 
crushing  and  to  limit  the  decelerations 
on  passengers  and  crewmembers  in 
those  volumes.  This  may  be 
accomplished  by  designing  energy- 
absorbing  structiues  of  low  strength  in 
the  unoccupied  volumes  of  a  rail 
vehicle  or  passenger  train  to  collapse  in 
a  controlled  fashion,  while  provicfing 
higher  structural  strength  in  the 
occupied  volumes.  Energy  deflection 
can  also  be  part  of  a  crash  energy 


management  approach.  Crash  energy 
management  can  be  used  to  help 
provide  anti-climbing  resistance  and  to 
reduce  the  risk  of  train  buckling  during 
a  collision. 

Crash  refugie  means  a  volume  with 
extreme  structiual  strength  designed  to 
maximize  the  siuvivability  of 
crewmembers  stationed  in  the 
locomotive  cab  diuing  a  collision. 

Crewmember  means  a  railroad 
employee  called  to  perform  service 
covered  by  49  U.S.C.  21103  and  subject 
to  the  railroad's  operating  rules  and 
program  of  operational  tests  and 
inspections  required  in  §§  217.9  and 
217.11  of  this  chapter. 

Critical  buckling  stress  means 
minimum  stress  necessary  to  initiate 
buckling  of  a  structiual  member. 

Emergency  application  means  an 
irretrievable  brake  application  resulting 
in  the  maximiun  retarding  force 
available  from  the  train  brake  system. 

End  structure  means  the  main  support 
structure  projectirig  upward  from  the 
floor  or  underframe  of  a  locomotive,        ' 
passenger  car,  or  other  raif  vehicle.  The 
end  structure  is  seciu^ly  attached  to  the 
underframe  at  each  end  of  a  rail  vehicle. 

Foul  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  because  the  component  is 
snagged,  entangled,  or  twisted. 

Fue7  tank,  integral  means  a  fuel 
containment  volume  that  is  integral 
with  some  other  structiual  element  of 
the  locomotive  not  designed  solely  as  a 
fuel  container. 

Full-height  collision  post,  comer  post, 
or  side  frame  post  means  any  vertical 
framing  member  in  the  car  body 
structure  that  spans  the  distance 
between  the  underframe  and  the  roof  at 
the  car  body  section  where  the  post  is 
located.  For  collision  posts  located  at 
the  approximate  third  points  of  an  end 
frame,  the  term  "full-height"  applies  to 
posts  that  extend  and  connect  to 
supporting  structural  members  in  the 
roof  at  the  location  of  the  posts,  or  to  a 
beam  coimected  to  the  tops  of  the  end- 
frame  and  supported  by  the  roof  rails  (or 
anti-telescoping  plate),  or  to  both. 

Full  service  application  means  a  brake 
application  which  results  in  a  brake 
cylinder  pressure  at  the  service  limiting 
valve  setting  or  equivalent 

Glazing,  end-facing  means  a  glw/ing 
panel  located  where  a  line 
perpendicular  to  the  exterior  surface  of 
the  panel  makes  an  angle  of  50  degrees 
or  less  with  the  longitudinal  center  line 
of  the  rail  vehicle  in  which  the  panel  is 
installed.  A  glazing  panel  that  curves  so 
as  to  meet  the  definition  for  both  side- 
facing  and  end-facing  glazing  is  end- 


Glazing,  exterior  means  a  glazing 
panel  that  is  an  integral  part  of  the 
exterior  skin  of  a  rail  vehicle  with  a 
surface  exposed  to  the  outside 
environment. 

Glazing  frame  means  the  arrangement 
used  to  install  the  glazing  into  the 
structure  of  a  rail  vehicle. 

Glazing,  interior  means  a  glazing 
panel  with  no  surface  expotwd  to  the 
outside  enviroiunent  and  which  is 
.  protected  from  projectiles  by  the 
structure  of  a  rail  vehicle. 

Glazing,  side-facing  means  a  glaTing 
panel  located  where  a  line 
perpendicular  to  the  exterior  surface  of 
the  panel  makes  an  angle  of  more  than 
50  degrees  with  the  longitxidinal  center 
line  of  the  rail  vehicle  in  which  the 
panel  is  installed. 

Handrails  means  safety  appliances 
installed  on  either  side  of  a  rail  vehicle's 
exterior  doors  to  assist  passengers  and 
crew  to  safely  board  and  depart  the 
vriiicle. 

Head  end  power  means  power 
generated  on  board  the  locomotive  of  • 
passenger  train,  used  for  purposes  other 
than  propelling  the  train,  such  as 
cookiiag,  heating,  illumination, 
ventilation  and  air  conditioning. 

Hunting  oscillations  means,  {or 
purpxjses  of  Tier  I  equipment,  lateral 
oscillations  of  trucks  that  could  lead  to 
a  dangerous  instability  and,  for 
purposes  of  Tier  II  equipment,  truck 
frame  latoral  oscillations  exceeding  0.8g 
peak-to-peak  for  six  or  more  consecutive 
oscillations. 

In  passenger  service,  when  used  in 
connection  with  passenger  equipment, 
means  passenger  equipment  subject  to 
this  part  that  is  carrying,  or  available  to 
carry,  fare-paying  passengers. 

In  service,  when  used  in  coimection 
with  passenger  equipment,  means: 

(1)  Passenger  equipment  subject  to 
this  part  that  is  in  passenger  service; 
and 

(2)  All  other  passenger  equipment 
subject  to  this  part,  unless  the  passenger 
equipment: 

(i)  Is  being  handled  in  accordance 
with  §§238.15,  238.17.  238.305(c)(5),  or 
238.503(f),  as  applicable; 

(ii)  Is  in  a  repair  shop  or  on  a  repair 
track; 

(iii)  Is  on  a  storage  track  and  is  not 
carrying  passengers;  or 

(iv)  Has  been  delivered  in  interchange 
but  has  not  been  accepted  by  the 
receiving  railroad. 

Interior  fitting  means  any  auxiliaiy 
component  in  the  passenger 
compartment  which  is  mounted  to  the 
floor,  ceiling,  sidewalls,  or  end  walls 
and  projects  into  the  passenger 
compartment  from  the  surface  or 
surfisces  to  which  it  is  mounted.  Interior 
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fittings  do  not  include  side  and  end 
walls.  Qoore,  door  pockets,  or  ceiling 
lining  materials,  for  example. 

Lateral  means  the  horizontal  direction 
perpendicular  to  the  direction  of  travel 
of  a  rail  vehicle. 

Locomotive  means  a  piece  of  on-track 
equipment,  other  than  hi-rail. 
specialized  maintenance,  or  other 
similar  equipment,  which  may  consist 
of  one  or  more  units  operated  from  a 
single  control  stand  with  one  or  more 
propelling  motors  designed  for  moving 
other  equipment;  with  one  or  more 
propelling  motors  designed  to  transport 
freight  or  passenger  traffic  or  both;  or 
without  propelling  motors  but  with  one 
or  more  control  stands.  This  term  does 
not  include  a  locomotive  propelled  by 
steam  power  unless  it  is  used  to  haul  an 
intercity  or  commuter  passenger  train. 

Locomotive  cab  means  a  compartment 
or  space  on  board  a  locomotive  where 
the  control  stand  is  located  and  which 
is  normally  occupied  by  the  engineer 
when  the  locomotive  is  being  operated. 

Locomotive,  cab  car  means  a  unit  of 
rolling  equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  that  is  without  propelling 
motors  but  with  one  or  more  control 
stands. 

Locomotive,  controlling  means  the 
locomotive  from  which  the  engineer 
exercises  control  over  the  train. 

Locomotive,  MU  means  a  unit  of 
rolling  eqiupment  self-propelled  by  any 
power  source,  other  than  steam,  and 
intended  to  provide  transportation  for 
members  of  the  general  public. 

Longitudinal  means  in  a  direction 
parallel  to  the  normal  direction  of  travel 
of  a  rail  vehicle. 

Luminescent  material  means  a 
material  that  absorbs  light  energy  when 
ambient  levels  of  light  are  high  and 
emits  this  stored  energy  when  ambient 
levels  of  light  are  low,  making  the 
material  appear  to  glow  in  the  dark. 

L/V  mtio  means  tne  lateral  force  that 
the  flange  of  a  vehicle's  wheel  exerts  on 
the  rail,  divided  by  the  vertical  force 
that  the  tread  of  the  same  wheel  exerts 
on  the  rail. 

MIL-STD-862C  means  a  military 
standard  issued  by  the  United  States 
Department  of  Defense  to  provide 
uniform  requirements  for  developing 
and  implementing  a  system  safety 
program  to  identify  and  then  eliminate 
the  hazards  of  a  system  or  reduce  the 
associated  risk  to  an  acceptable  level. 

Occupied  volume  means  the  spaces  of 
a  rail  vehicle  or  passenger  train  where 
passengers  or  crewmembers  are 
normally  located  during  service 
operation,  such  as  the  operating  cab  and 
passenger  seating  and  sleeping  areas. 
Vestibules  are  typically  not  considered 


occupied,  except  when  in  use  as  a 
control  cab. 

Ordered  or  date  ordered  means  the 
date  on  which  notice  to  proceed  is  given 
by  a  procuring  railroad  to  a  contractor 
or  supplier  for  new  equipment. 

Override  means  to  climb  over  the 
normal  coupling  or  side  buffers  and 
linking  mechanism  and  impact  the  end 
of  the  adjoining  rail  vehicle  or  unit 
above  the  underframe. 

Passenger  car  means  a  unit  of  rail 
rolling  equipment  intended  to  provide 
transportation  for  members  of  the 
genera]  public  and  includes  a  self- 
propelled  car  designed  to  cany 
passengers,  baggage,  mail,  or  express. 
This  term  includes  a  passenger  coach, 
cab  car,  and  an  MU  locomotive.  This 
term  does  not  include  a  private  car. 

Passenger  coach  means  a  unit  of  rail 
rolling  equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  that  is  without  propelling 
motors  and  without  a  control  stand. 

Passenger  equipment  means  all 
powered  and  unpowered  passenger  cars, 
locomotives  used  to  haul  a  passenger 
car,  and  any  other  unit  of  rail  rolling 
equipment  hauled  in  a  train  with  one  or 
more  passenger  cars.  Passenger 
equipment  includes  a — 

(1)  Passenger  coach, 

(2)  Cab  car, 

(3)  MU  locomotive, 

(4)  Private  car, 

(5)  Locomotive  not  intended  to 
provide  transportation  for  a  member  of 
the  general  public  that  is  used  to  power 
a  passenger  train,  and 

(6)  Any  non-self-propelled  vehicle 
hauled  in  a  passenger  train,  including  a 
freight  car. 

Passenger  station  means  a  location 
designated  in  a  railroad's  timetable 
where  passengers  are  regularly 
scheduled  to  get  on  or  off  any  train. 

Permanent  deformation  means  the 
undergoing  of  a  permanent  change  in 
shape  of  a  structural  member  of  a  rail 
vehicle. 

Piston  travel  means  the  amoimt  of 
linear  movement  of  the  air  brake  hollow 
rod  (or  equivalent)  or  piston  rod  when 
forced  outward  by  movement  of  the 
piston  in  the  brake  cylinder  or  actuator 
and  limited  by  the  brake  shoes  being 
forced  against  the  wheel  or  disc. 

Power  car  means  a  rail  vehicle  that 
propels  a  Tier  II  passenger  train  or  is  the 
lead  vehicle  in  a  Tier  Q  passenger  train, 
or  both. 

Pre-revenue  service  acceptance  testing 
plan  means  a  document,  as  further 
specified  in  §  238.113.  prepared  by  a 
railroad  that  explains  in  detail  how  pro- 
revenue  service  tests  of  certain 
passenger  equipment  demonstrate  that 
the  eqmpment  meets  Federal  safety 


standards  and  the  railroad's  own  safety 
design  requirements. 

Private  car  means  historical  or 
antiquated  rail  rolling  equipment  that  is 
used  only  for  excursion,  recreational,  or 
private  transportation  businesses.  A 
private  car  is  not  a  passenger  car. 

Qualified  mechanical  inspector 
means  a  qualified  person  who  has 
received,  as  a  part  of  the  training, 
qualification,  and  designation  program 
required  under  §  238.111,  instruction 
and  training  that  includes  "hands-on" 
experience  (under  appropriate 
supervision  or  apprenticeship)  in  one  or 
more  of  the  following  functions: 
troubleshooting,  inspection,  testing,  and 
maintenance  or  repair  of  the  specific 
train  brake  and  other  components  and 
systems  for  which  the  inspector  is 
assigned  responsibility.  Further,  the 
mechuiical  inspector  shall  be  a  person 
whose  primary  responsibility  includes 
work  generally  consistent  with  the 
above- referenced  functions  and  is 
designated  to — 

(1)  Conduct  Class  I  brake  tests  under 
this  part; 

(2)  Inspect  MU  locomotives  or  other 
passenger  cars  for  compliance  with  this 
part;  or 

(3)  Determine  whether  equipment  not 
in  compliance  with  this  part  may  be 
moved  safely  and,  if  so,  under  what 
conditions. 

Qualified  person  means  a  person 
determined  by  a  railroad  to  have  the 
knowledge  and  skills  necessary  to 
perform  one  or  more  functions  required 
under  this  part  The  railroad  determines 
the  qualifications  and  competencies  for 
employees  designated  to  perform 
various  functions  in  the  manner  set 
forth  in  this  part. 

Railroad  means  any  form  of  non- 
highway  ground  transportation  that  runs 
on  rails  or  electromagnetic  guideways, 
including: 

(1)  Commuter  or  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburtMn  area  and  commuter  railroad 
service  that  was  operated  by  the 
Consolidated  Rail  Corporation  on 
January  1,  1979;  and 

(2)  High  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads.  The  term 
"railroad"  is  also  intended  to  mean  a 
person  that  provides  railroad 
transportation,  whether  directly  or  by 
contracting  out  operation  of  the  railroad 
to  another  person.  The  term  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 
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Rebuilt  means  equipment  undei^oing, 
overhaul  identified  by  the  railroad  as  a 
capital  expense  imder  the  Surface 
Transportation  Board's  accounting 
standards. 

Refiesher  training  means  periodic 
retraining  required  by  a  railroad  for 
employees  or  contractors  to  remain 
qualified  to  perform  specific  equipment 
inspection,  testing,  or  maintenance 
functions. 

Repair  point  means  a  location 
designated  by  a  railroad  where  repairs 
of  the  t)rpe  necessary  occur  on  a  regular 
basis.  A  repair  point  has,  or  should 
have,  the  facilities,  tools,  and  qualified 
mechanical  employees  required  to  make 
the  necessary  repairs.  A  repair  point 
need  not  be  staffed  continuously. 
Respond  as  intended  means  to 
produce  the  result  that  a  device  or 
system  is  designed  to  produce. 

Rollover  strength  means  strength 
needed  to  protect  the  structural  integrity 
of  a  rail  vehicle  in  the  event  the  vehicle 
leaves  the  track  and  impacts  the  ground 
on  its  side  or  roof. 

Roof  rail  means  the  longitudinal 
structural  member  at  the  intersection  of 
the  side  wall  and  the  roof  sheathing. 
Running  brake  test  means  a  test  (as 
further  specified  in  §  238.319)  of  a  train 
system  or  component  while  the  train  is 
in  motion  to  verify  that  the  system  or 
component  functions  as  intended. 

Safety  appliance  means  an  appliance 
required  under  49  U.S.C.  chapter  203, 
excluding  power  brakes.  The  term 
includes  automatic  couplers,  hand 
brakes,  sill  steps,  handholds,  handrails, 
or  ladder  treads  made  of  steel  or  a 
material  of  equal  or  greater  mechanical 
strength  used  by  the  traveling  public  or 
railroad  employees  that  provides  a 
means  for  safely  coupling,  uncoupling, 
or  ascending  or  descending  passenger 
equipment. 

Safety-critical  component  or  system 
means  a  component  or  system  that,  if 
not  available,  increases  the  risk  of 
damage  to  equipment  or  injury  to  a 
passenger,  ciewmember,  or  other 
person. 

Safety-critical  task  means  a  task  that, 
if  not  performed  correctiy,  increases  the 
risk  of  damage  to  equipment  or  injury  to 
a  passenger,  crewmember,  or  other 
person. 

Safety  inspection  criteria  means  a 
measurement  limit  or  observation 
threshold  used  to  trigger  the  duty  tmder 
this  part  to  take  corrective  action  to 
prevent  a  serious  safety  problem  from 
developing.  Measurements  may  be  taken 
manually  or  by  reliable  sensors. 

Semi-permanently  coupled  means 
coupled  by  means  of  a  drawbar  or  other 
coupling  mechanism  that  requires  tools 
to  perform  the  uncoupling  operation. 


Coupling  and  uncoupling  of  each  such 
unit  in  a  train  can  be  performed  safely 
only  while  at  a  maintenance  or  shop 
location  where  personnel  can  safely  get 
under  a  unit  or  between  units. 

Shear  strength  means  the  ability  of  a 
structural  member  to  resist  forces  or 
components  of  forces  acting 
perpendicular  to  compression  or  tension 
forces,  or  both,  in  the  member. 

Shock  absorbent  material  means 
material  designed  to  prevent  or  mitigate 
injuries  due  to  impact  by  yielding  and 
absorbing  much  of  the  energy  of  impact. 

Side  posts  means  main  vertical 
structural  elements  in  the  sides  of  a  rail 
vehicle. 

Side  sills  means  that  portion  of  the 
underframe  or  side  at  the  bottom  of  the 
rail  vehicle  side  wall. 

Single  car  test  means  a 
comprehensive  test  (as  further  specified 
in  §  238.311)  of  the  functioning  of  all 
critical  brake  system  components 
installed  on  an  individual  passenger  car 
or  unpowered  vehicle,  other  than  a 
passenger  car,  hauled  in  a  passenger 
train. 

Single  car  test  device  means  a  device 
capable  of  controlling  the  application 
and  release  of  the  brakes  on  an 
individtial  passenger  car  or  an 
impowered  vehicle,  other  than  a 
passenger  car,  hauled  in  a  passenger 
train  through  pneumatic  or  electrical 
means. 

Skin  means  the  outer  covering  on  a 
fuel  tank  or  the  frvnt  of  a  locomotive, 
including  a  cab  car  and  an  MU 
locomotive,  excluding  the  windows  and 
forward-facing  doors.  The  skin  may  be 
covered  with  another  coating  of  a 
material  such  as  fiberglass. 

Spall,  glazing  means  small  pieces  of 
glazing  that  fly  off  the  back  siuiace  of 
glazing  when  an  object  strikes  the  front 
sur&ce. 

Spot  checks  means  random  checks  of 
train  inspections,  tests,  or  maintenance 
operations  conducted  by  qualified 
supervisors. 

Standard  procedures  means  a 
description  of  the  step-by-step  process 
to  be  used  to  safely  accomplish  a  safety- 
critical  or  potentially  hazardous  tasL 

System  means  a  composite  of 
equipment,  computer  programs,  people, 
facilities,  procediu^s,  and 
documentation  which  are  integrated  to 
perform  a  specific  operational  function 
in  a  specific  environment 

System  developer  means  the  entity 
responsible  for  developing  equipment  or 
a  system  so  that  it  may  be  approved  for 
use  in  service. 

System  safety  means  the  application 
of  design,  operating,  technical,  and 
management  techniques  and  principles 
throughout  the  system's  life  cycle  to 


reduce  hazards  and  unsafe  conditions  to 
the  lowest  level  possible  through  the 
most  effective  use  of  the  available 
resources. 

System  safety  plan  means  a  dociunent 
that  states  in  detail  the  techniques, 
procedures,  and  tests  to  follow  to  reduce 
hazards  and  unsafe  conditions  to  the 
lowest  level  possible  through  the  most 
effective  use  of  available  resources.  The 
system  safety  plan  is  used  as  part  of  the 
design  process  for  new  equipment  to 
enstire  that  the  equipment  meets  all 
Federal  safety  standards  and  the 
railroad's  own  safety  requirements. 
System  safety  program  means  the 
activities  described  in  the  system  safety 
plan  to  be  performed  to  ensure  that  the 
railroad's  passenger  equipment  meets 
all  Federal  safety  standards  and  the 
railroad's  own  safety  design 
requirements. 

Telescope  means  override  an 
adjoining  rail  vehicle  or  unit  and 
penetrate  into  the  interior  of  that 
adjoining  vehicle  or  unit  because  of 
compressive  forces. 

Terminal  means  a  starting  point  or 
ending  point  of  a  single  scheduled  train 
trip,  where  passengers  may  get  on  or  off 
a  train.  Normally  the  location  is  a  point 
where  the  train  would  reverse  direction 
or  change  destinations. 

Tier  I  means  operating  at  speeds  not 
exceeding  125  mph. 

Tier  II  means  operating  at  speeds 
exceeding  125  mph  but  not  exceeding 
150  mph. 

Tourist,  scenic,  historic,  or  excursion 
operations  are  railroad  operations  that 
carry  passengers,  often  using  antiquated 
equipment,  wdth  the  conveyance  of  the 
passengers  to  a  particular  destination 
not  being  the  principal  purpose. 

Trailer  car  means  a  unit  of  rail  rolling 
equipment  that  neither  propels  a  Tier  II 
passenger  train  nor  is  the  leading  imit 
in  a  Tier  U  passenger  train.  A  trailer  car 
is  normally  without  a  control  stand  and 
is  normally  occupied  by  passengers. 
Train  means  a  locomotive  unit  or 
locomotive  units  coupled,  with  or 
without  cars.  For  the  purposes  of  the 
provisions  of  this  part  related  to  power 
brakes,  the  term  "train"  does  not 
include  such  equipment  when  being 
used  in  switching  movements  (as 
defined  in  §  231.30(b)  of  this  chapter)  of 
less  than  one  mile. 

Tnun  braJce  corrununication  line 
means  the  communication  link  between 
the  locomotive  and  cars  in  a  train  by 
which  the  brake  commands  are 
transmitted.  This  may  be  a  pneumatic 
pipe,  electrical  line,  or  radio  signal. 

Train,  commuter  means  a  passenger 
train  providing  commuter  service 
within  an  urban,  suburban,  or 
metropolitan  area.  The  term  includes  a 
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passenger  train  provided  by  an 
instriunentality  of  a  State  or  a  political 
subdivision  of  a  State. 

Train,  long-distance  intercity 
passenger  means  a  passenger  train  tbat 
provides  service  between  large  cities 
more  tban  125  miles  apart  and  is  not 
operated  exclusively  in  the  National 
Railroad  Passenger  Corporation's 
Northeast  Corridor. 

Train,  passenger  means  a  train  tbat 
transports  or  is  available  to  transport 
members  of  the  general  public.  If  a  train 
is  composed  of  a  mixture  of  passenger 
and  freight  equipment,  that  train  is  a 
passenger  train  for  purposes  of  this  part. 

Train,  short-distance  intercity 
passenger  means  a  passenger  train  that 
provides  service  exclusively  on  the 
National  Railroad  Passenger 
Corporation's  Northeast  Corridor  or 
between  cities  that  are  not  more  than 
125  miles  apart 

Train,  Tier  U  passenger  means  a  short- 
distance  or  long-distance  intercity 
{Mssenger  train  providing  service  at 
speeds  that  include  exceeding  125  mph 
but  do  not  exceed  150  mph. 

Traiiwet,  passenger  means  a 
passenger  train  including  the 
locomotive(s)  or  power  car(s)  and 
passenger  cars  that  are  semi- 
permanently coupled  to  operate  as  a 
single  unit  The  individual  components 
are  uncoupled  only  for  emergencies  or 
maintenance. 

Transverse  means  in  a  direction 
perpendicular  to  the  normal  direction  of 
travel  of  a  railroad  vehicle. 

Ultimate  strength  means  the  load  at 
which  a  structural  member  fractures  or 
ceases  to  resist  any  load. 

Uncoupling  mechanism  means  the 
arrangement  for  operating  the  coupler 
by  any  means. 

Underframe  means  the  lower 
horizontial  support  structure  of  a  car 
body. 

Unit  means  rail  rolling  equipment  of 
any  type  or,  in  the  context  of  articulated 
equipment,  "unit"  means  a  piece  of 
equipment  located  between  two  trucks. 

Unit  body  (monocoque)  design  or 
unistructure  means  a  type  of  vehicle 
construction  where  the  shell  or  skin  acts 
as  a  single  unit  with  the  supporting 
frame  to  resist  and  transmit  the  loads 
acting  on  the  vehicle. 

Unoccupied  volume  means  the  spaces 
of  a  rail  vehicle  or  passenger  train 
which  do  not  contain  seating  and  are 
not  normally  occupied  by  passengers  or 
crewmembers . 

Vehicle,  rail  means  a  car,  locomotive, 
tender,  or  similar  vehicle. 

Vestibule  means  an  area  of  a 
passenger  car  that  normally  does  not 
contain  seating,  that  leads  from  the 
seating  area  to  the  side  exit  doors. 


Witness  plate  means  a  thin  foil  placed 
behind  a  piece  of  glazing  undergoing  an 
impact  test.  Any  material  spelled  or 
broken  from  the  back  side  of  the  glazing 
will  dent  or  mark  the  witness  plate. 

Yard  means  a  system  of  tracks  writhin 
defined  limits  provided  for  the  making 
up  of  trains,  storing  of  cars,  and  other 
purposes. 

Yard  air  test  means  a  train  brake 
sysXam  test  conducted  using  a  source  of 
compressed  air  other  than  a  locomotive. 

Yield  strength  means  the  ability  of  a 
structural  member  to  resist  a  change  in 
length  caused  by  a  heavy  load. 
Exceeding  the  yield  strength  may  cause 
permanent  defbrmaUon  of  the  member. 

1236.7    WwNm%. 

(a)  Any  person  may  petition  the 
Federal  Railroad  Administration  for  a 
waiver  of  compliance  with  any 
requirement  prescribed  in  this  part. 

(b)  Each  petition  for  a  waiver  under 
this  section  shall: 

(1)  Be  Bled  in  the  manner  required  by 
part  211  of  this  chapter 

(2)  Contain  the  information  required 
by  part  211  of  this  chapter;  and 

(3)  Provide  appropriate  data  or 
analysis,  or  both,  establishing  that  a 
waiver  is  warranted  under  applicable 
statutory  criteria  as  well  as  a  description 
of  the  measures  proposed  to  be  taken  to 
provide  a  level  of  safety  equivalent  to 
that  afforded  by  the  provision  of  this 
part  that  is  sought  to  be  waived. 


facts  giving  rise  to  the  violation,  or  a 
reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have  that  knowledge;  or 

(3)  Violate  any  other  provision  of  this 
part. 

(b)  For  purposes  of  this  part, 
passenger  equipment  will  be  considered 
in  use  prior  to  departure  but  after  it  has 
received,  or  should  have  received,  the 
inspection  required  under  this  part  for 
movement  and  is  deemed  ready  Ux 
service. 

(c)  Although  many  of  the 
requirements  of  this  part  are  stated  in 
terms  of  the  duties  of  a  railroad,  when 
any  person  (including,  but  not  limited 
to,  a  contractor  performing  safety- 
related  tasks  under  contract  to  a  railroad 
subject  to  this  part)  performs  any 
function  required  by  this  part,  that 
person  (whether  or  not  a  railroad)  is 
required  to  perform  that  function  in 
accordance  with  this  part 


1238.9    ReeponaMNtyfor 

(a)  A  railroad  sub|ect  to  this  part  shall 
not — 

(1)  Use,  haul,  permit  to  be  used  or 
hauled  on  its  line,  oBer  in  interchange, 
or  accept  in  interchange  any  train  or 
passenger  equipment,  while  in  service, 

(i)  That  h^  one  or  more  conditions 
not  in  compliance  with  a  safety 
appliance  or  power  brake  provision  of 
this  part;  or 

(ii)  That  has  not  been  inspected  and 
tested  as  required  by  a  safety  appliance 
or  power  brake  provision  of  this  part;  or 

(2)  Use.  haul,  offer  in  interchange,  or 
accept  in  interchange  any  train  or 
passenger  equipment,  while  in  service. 

(i)  That  has  one  or  more  conditions 
not  in  compliance  with  a  provision  of 
this  part,  other  than  the  safety  appliance 
and  power  brake  provisions  of  this  part, 
if  the  railroad  has  actual  knowledge  of 
the  facts  giving  rise  to  the  violation,  or 
a  reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have  that  knowledge:  or 

(ii)  Tbat  has  not  been  inspected  and 
tested  as  required  by  a  provision  of  this 
part,  other  than  the  safety  appliance  and 
power  brake  provisions  of  this  part,  if 
the  railroad  has  actual  knowledge  of  the 


f238.11     ChrUi 

Any  person  (including  but  not  limited 
to  a  railroad;  any  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad;  any  owner,  manufocturer. 
lessor,  or  lessee  of  railroad  equipment, 
track,  or  facilities;  any  employee  of  such 
owner,  manufectiuer,  lessor,  lessee,  or 
independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500. 
but  not  more  than  $10,000  per  violation, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  S20.D00  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  to  this 
part  contains  a  schedule  of  civil  penalty 
amounts  used  in  connection  with  this 
part 

f238.13    PraemfyUva effect 

Under  49  U.S.C  20106.  issuance  of 
the  regulations  in  this  part  preempts  any 
State  law,  rule,  regulation,  order,  or 
standard  covering  the  same  subject 
matter,  except  for  a  provision  directed  at 
an  essentially  local  safety  hazard  if  that 
provision  is  consistent  with  this  part 
and  does  not  impose  an  undue  burden 
on  interstate  commerce. 


§238.15    Movement  of  I 
equtpmenl  with  power  brake  detects. 

(a)  General.  This  section  contains  the 
requirements  for  moving  passenger 
equipment  with  a  power  brake  defect 


without  liability  for  a  civil  penalty 
under  this  part.  Railroads  remain  liable 
for  the  movement  of  passenger 
equipment  under  49  U.S.C.  20303(c). 
For  purposes  of  this  section,  §  238.17, 
and  §  238.503,  a  'power  brake  defact"  is 
a  condition  of  a  power  brake 
component,  or  other  primary  brake 
component,  that  does  not  conform  with 
this  part.  (Passenger  cars  and  other 
passenger  equipment  classified  as 
locomotives  under  part  229  of  this 
chapter  are  also  covered  by  the 
movement  restrictions  contained  in 
§  229.9  of  this  chapter  for  those 
defective  conditions  covered  by  part  229 
of  this  chapter.) 

(b)  Limitations  on  movement  of 
passenger  equipment  containing  a 
power  brake  defect  found  during  a  Class 
I  or  LA  brake  test.  Except  as  provided  in 
paragraph  (c)  of  this  section  (dealing 
with  brakes  that  become  deflective  en 
route  after  a  Class  I  or  LA  brake  test  was 
performed),  a  commuter  or  passenger 
train  that  has  in  its  consist  passenger 
equipment  containing  a  power  brake 
defect  found  during  a  Class  I  or  LA  brake 
test  (or,  for  Tier  n  trains,  the  equivalent) 
may  only  be  moved,  without  civil 
penalty  liability  under  this  part — 

(1)  Ii  all  of  the  following  conditions 
are  met 

(i)  The  train  is  moved  for  purposes  of 
repair,  without  passengers; 

(ii)  The  applicable  operating 
restrictions  in  paragraph  (d)  of  this 
section  are  observed;  and 

(iii)  The  passenger  equipment  is 
tagged,  or  information  is  recorded,  as 
prescribed  in  paragraph  (c)(2)  of  this 
section;  or 

(2)  If  the  train  is  moved  for  purposes 
of  scrapping  or  sale  of  the  passenger 
equipment  that  has  the  power  brake 
defect,  and  without  passengers;  if  the 
movement  is  at  a  speed  of  15  mph  or 
less;  and  if  the  movement  conforms 
with  the  railroad's  air  brake  or  power 
brake  instructions. 

(c)  Limitations  on  movement  of 
passenger  equipment  in  passenger 
service  that  becomes  defective  en  route 
after  a  Class  I  orlA  brake  test.  Passenger 
equipment  hauled  or  used  in  service  in 
a  commuter  or  passenger  train  that 
develops  a  power  brake  defect  while  en 
route  to  another  location  after  receiving 
a  Class  I  or  LA  brake  test  (or,  for  Tier  II 
trains,  the  equivalent)  may  be  hauled  or 
used  by  a  railroad  for  repair,  without 
civil  penalty  liability  under  this  part,  if 
the  applicable  operating  restrictions  set 
forth  in  paragraph  (d)  of  this  section  are 
complied  with  and  all  of  the  following 
requisites  are  satisfied: 

(1)  En  route  defect.  At  the  time  of  the 
train's  Class  I  or  LA  brake  test,  the 
passenger  equipment  in  the  train  was 


properly  equipped  with  power  brakes 
that  comply  with  this  part.  The  power 
brakes  on  tbe  passenger  equipment 
become  defective  while  it  is  en  route  to 
another  location. 

(2)  Record.  At  the  place  where  the 
railroad  first  discovers  the  defect,  a  tag 
or  card  is  placed  on  both  sides  of  the 
defective  passenger  equipment,  or  an 
automated  tracking  system  is  provided, 
wnth  the  following  injformation  about 
the  defective  passenger  equipment: 

(i)  The  reporting  mark  and  car  or 
locomotive  number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(iii)  Tbe  name  of  the  inspector; 

(iv)  The  inspection  location  and  date; 

(v)  The  nature  of  each  defect; 

(vi)  The  destination  of  the  equipment 
where  it  will  be  repaired;  and 

(vii)  The  signature,  if  possible,  and  job 
title  of  the  person  reporting  the 
defective  condition. 

(3)  Conditional  requirement.  In 
addition,  if  an  en  route  failure  causes 
power  brakes  to  be  cut  out  on  passenger 
equipment,  the  railroad  shall: 

(i)  Determine  the  percentage  of 
operative  power  brakes  in  the  train 
based  on  the  number  of  brakes  known 
to  be  cut  out  or  otherwise  inoperative, 
using  the  formula  specified  in  paragraph 
(d)(1)  of  this  section; 

(ii)  Notify  the  dispatcher  of  the 
percent  of  operative  brakes  and 
movement  restrictions  on  the  train 
imposed  by  paragraph  (d)  of  this 
section; 

(iii)  Notify  the  mechanical  department 
or  desk  of  the  biliue;  and 

(iv)  Confirm  the  percentage  of 
operative  brakes  by  a  walking 
inspection  at  the  next  location  where 
the  railroad  reasonably  judges  that  it  is 
safe  to  do  so. 

(d)  Operating  restrictions  based  on 
percent  operative  power  brakes  in  train. 
(1)  Computation  of  percent  operative 
power  brakes. — (i)  Except  as  specified  in 
paragraphs  (d)(1)  (ii)  and  (iii)  of  this 
section,  the  percentage  of  operative 
power  brakes  in  a  train  sheill  be 
determined  by  dividing  the  number  of 
axles  in  the  train  with  operative  power 
brakes  by  the  total  number  of  axles  in 
the  train. 

(ii)  For  equipment  with  tread  brake 
units  (TBUs),  the  percentage  of 
operative  power  brakes  shall  be 
determined  by  dividing  the  number  of 
operative  TBUs  by  the  total  number  of 
TBUs. 

(iii)  Each  cut-out  axle  on  a  locomotive 
that  weighs  more  than  200,000  pounds 
shall  be  counted  as  two  cut-out  axles  for 
the  purposes  of  calculating  the 
percentage  of  operative  brakes.  Unless 
otherwise  specified  by  the  railroad,  the 


friction  braking  effort  over  all  other 
axles  shall  be  considered  uniform. 

(iv)  The  following  brake  conditions 
not  in  compliance  with  this  part  are  not 
considered  inoperative  power  brakes  im 
purposes  of  this  section: 

(A)  Failure  or  cutting  out  of  secondary 
brake  systems; 

(B)  Inoperative  or  otherwise  defective 
handbrakes  or  parking  brakes; 

(C)  Excessive  piston  travel  that  does 
not  render  the  power  brakes  ineffective; 
and 

(D)  Power  brakes  overdue  for 
inspection,  testing,  maintenance,  or 
stencilling  under  this  part 

(2)  All  passenger  trains  developing 
50-74  percent  operative  power  brak^. 
A  passenger  train  that  develops 
inoperative  power  brake  equipment 
resulting  in  at  least  50  percent  but  less 
than  75  percent  operative  power  brakes 
may  be  used  only  as  follows: 

(i)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  passenger  station; 

(ii)  The  speed  of  the  train  shall  be 
restricted  to  20  mph  or  less; 

(iii)  After  all  passengers  are 
discharged,  the  defective  equipment 
shall  be  moved  directly  to  die  nearest 
location  where  the  necessary  repairs  can 
be  made;  and 

(iv)  If  the  power  brakes  on  the  front 
or  rear  unit  in  the  train  are  inoperative, 
a  qualified  person  shall  be  stationed  at 
the  handbrake  on  this  unit. 

(3)  Commuter,  short-distance 
intercity,  and  short-distance  Tier  n 
passenger  trains  developing  75-99 
percent  operative  power  brakes. 

(i)  75-84  percent  operative  brakes. 
Commuter,  short-distance  intercity,  and 
short-distance  Tier  n  passenger  trains 
which  develop  inoperative  power  brake 
equipment  resultiii^  in  at  least  75 
percent  but  less  than  85  percent 
operative  brakes  may  be  used  only  as 
follows: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  terminal; 

(B)  The  speed  of  the  train  shall  be 
restricted  to  50  percent  of  the  train's 
maximimi  allowable  speed  or  40  mph, 
whichever  is  less; 

(C)  After  discharging  passengers,  the 
defective  equipment  shall  be  moved 
direcdy  to  the  nearest  location  where 
the  necessary  repairs  can  be  made;  and 

(D)  If  the  brakes  on  the  front  or  rear 
unit  in  a  train  are  inoperative,  a 
qucdified  person  shall  be  stationed  at  the 
handbrake  on  this  unit. 

(ii)  85-99  percent  operative  brakes. 
Commuter,  short-distance  intercity,  and 
short-distance  Tier  II  passenger  trains 
which  develop  inoperative  power  brake 
equipment  resulting  in  at  least  85 
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percent  but  less  than  100  percent 
operative  brakes  may  only  be  used  as 
follows: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  terminal; 

(B)  After  all  passengers  are 
discharged,  the  defective  cars  shall  be 
moved  directly  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made;  and 

(C)  If  the  brakes  on  the  front  or  rear 
unit  in  a  train  are  inoperative,  a 
qualified  person  shall  be  stationed  at  the 
handbrake  on  this  unit 

(4)  Long-distaace  intercity  and  long- 
distance Tier  II  passenger  trmns 
developing  75-99  operative  power 
brakes. 

(i)  7&-84  percent  operative  brakes. 
Long-distance  intercity  and  long- 
distance Tier  II  passenger  trains  which 
develop  inoperative  power  brake 
equipment  resulting  in  at  least  75 
percent  but  less  than  85  percent 
operative  brakes  may  be  used  only  if  all 
of  the  following  restrictions  are 
observed: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  repair  location  identified  for 
repair  of  that  equipment  by  the  railroad 
operating  the  equipment  in  the  list 
required  by  §  238.19(d);  however,  if  the 
next  forward  repair  location  does  not 
have  the  facilities  to  handle  the  sale 
imloading  of  p>assengers,  the  train  may 
be  moved  past  the  designated  repair 
location  in  service  only  to  the  next 
forward  passenger  station  in  order  to 
Militate  the  unloading  of  passengers; 

(B)  The  speed  of  the  train  shall  be 
restricted  to  50  percent  of  the  train's 
maxinumi  allowable  speed  or  40  mph, 
whichever  is  less; 

(C)  After  discharging  passengers,  the 
defective  equipment  shall  be  moved 
directly  to  the  nearest  location  where 
the  necessary  repairs  can  be  made;  and 

(D)  If  the  brakes  on  the  front  or  rear 
unit  in  a  train  are  inoperative,  a 
qualified  pOTSon  shall  be  stationed  at  the 
handbrake  on  this  unit. 

(ii)  85-99  percent  operative  brakes. 
Long-distance  intercity  and  long- 
distance Tier  II  passenger  trains  which 
develop  inoperative  power  brake 
equipment  resulting  in  at  least  85 
percent  but  less  than  100  percent 
operative  brakes  may  be  used  only  if  all 
of  the  following  restrictions  are 
observed: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  repair  location  identified  for 
repair  of  that  equipment  by  the  railroad 
operating  the  eqmpment  in  the  list 
required  by  §  238.19(d);  however,  if  the 
next  forward  repair  location  does  not 


have  the  fecilities  to  handle  the  safe 
unloading  of  passengers,  the  train  may 
be  moved  past  the  designated  repair 
location  in  service  only  to  the  next 
forward  passenger  station  in  order  to 
facilitate  the  unloading  of  passengers; 

(B)  After  passengers  are  discharged, 
the  defective  cars  shall  be  moved 
directly  to  the  nearest  location  where 
the  necessary  repairs  can  be  made;  and 

(C)  If  the  brakes  on  the  front  or  rear 
unit  in  a  train  are  inoperative,  a 
qualified  person  shall  be  stationed  at  the 
handbrake  on  this  unit. 

(e)  Special  Notice  for  Repair.  Nothing 
in  this  section  authorizes  the  movement 
of  passenger  equipment  subject  to  a 
Special  Notice  for  Repair  under  part  216' 
of  this  chapter  unless  the  movement  is 
made  in  accordance  with  the 
restrictions  contained  in  the  Special 
Notice. 


§238.17    Movement  of 
equipment  with  other  Hian 


brake 


(a)  General.  This  section  contains  the 
requirements  for  moving  passenger 
equipment  with  other  than  a  power 
brake  defect  (Passenger  cars  and  other 
passenger  equipment  classified  as 
locomotives  under  part  229  of  this 
chapter  are  also  covered  by  the 
movement  restrictions  contained  in 

§  229.9  of  this  chapter  for  those 
defective  conditions  covered  by  part  229 
of  this  chapter.) 

(b)  Umitations  on  movement  of 
passenger  equipment  containing  defects 
found  at  time  of  calendar  day 
inspection.  Except  as  provided  in 

§  238.305(c)(5).  passenger  equipment 
containing  a  condition  not  in 
confarmance  with  this  part  at  the  time 
of  its  calendar  day  mechanical 
inspection  may  be  moved  frt>m  that 
location  for  repair  if  all  of  the  following 
conditions  are  satisfied: 

(1)  When  the  defective  equipment  is 
moved,  it  is  not  in  passenger  service  and 
is  in  a  non-revenue  train; 

(2)  The  requirements  of  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  are  met; 

(3)  The  special  requirements  of 
paragraph  (d)  of  this  section,  if 
applicable,  are  met. 

(c)  Usual  limitations  on  movement  of 
passenger  equipment  that  develops 
defects  en  route.  Except  as  provided  in 
§  238.503(f),  passenger  equipment  that 
develops  en  route  to  its  destination, 
after  its  calendar  day  inspection  was 
performed  and  before  its  next  calendar 
day  mechanical  inspection  was 
performed,  any  defect  not  in  compliance 
with  this  part,  other  than  a  power  brake 
defect,  may  be  moved  only  if  the 
railroad  complies  with  all  of  the 
following  requirements  and,  if 


applicable,  the  special  requirements  in 
paragraph  (d)  of  this  section: 

(1)  Prior  to  movement  of  the  defective 
equipment,  a  qualified  mechanical 

inspector  shall  determine  if  it  is  safe 
to  move  the  equipment  in  passenger 
service  and,  if  so,  the  maximum  speed 
and  other  restrictions  necessary  for 
safely  conducting  the  movement.  If 
appropriate,  these  determinations  may 
be  made  based  upon  a  description  of  the 
defective  condition  provided  by  a 
crewmember. 

(2)  Prior  to  movement  of  the  defective 
equipment,  the  qualified  mechanical 
inspector  shall  notify  the  crewmember 
in  charge  of  the  movement  of  the 
defective  equipment,  who  in  turn  shall 
inform  all  other  crewmembers  of  the 
presence  of  the  defective  condition(s) 
and  the  maximum  speed  and  other 
restrictions  determined  under  paragraph 
(c)(1)  of  this  section.  The  movement 
shall  be  made  in  conformance  with  such 
restrictions. 

(3)  The  r^lroad  shall  maintain  a 
record  of  all  defects  reported  and  their 
subsequent  repair  in  the  defect  tracking 
system  required  in  §  238.19.  In  addition, 
prior  to  movement  of  the  defective 
equipment,  a  tag  or  card  placed  on  both 
sides  of  the  defective  equipment,  or  an 
automated  tracking  system,  shall  record 
the  fbiloMring  information  about  the 
defisctive  equipment: 

(i)  The  reporting  mark  and  car  or 
locomotive  number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(ui)  The  name  of  the  inspector, 
inspection  location,  and  date; 

(iv)  The  natiu^  of  each  defect; 

(v)  Movement  restrictions  and  safety 
restrictions,  if  any; 

(vi)  The  destination  of  the  equipment 
whme  it  will  be  repaired;  and 

(vii)  The  signatiu«,  if  possible,  as  well 
as  the  )ob  title  and  location  of  the 
pefson  making  the  determinations 
reoiiired  by  this  section. 

14)  At  the  first  location  possible,  a 
qualified  mechanical  inspector  shall 
perform  a  physical  inspection  of  the 
defective  equipment  to  verify  the 
description  of  the  defect  provided  by 
the  crew.  After  a  qualified  mechanical 
inspector  verifies  that  the  defective 
equipment  is  safe  to  remain  in  service, 
the  defective  equipment  that  develops  a 
condition  not  in  compliance  with  this 
part  while  en  route  may  continue  in 
passenger  service  not  later  than  the  next 
calendar  day  mechanical  inspection,  if 
the  requirements  of  this  paragraph  are 
otherwise  fully  met. 

(d)  Special  requisites  for  movement  of 
passenger  equipment  with  safety 
appliance  defects.  Consistent  with  49 
U.S.C  20303,  passenger  equipment  with 


a  safety  appliance  not  in  compliance 
with  this  part  or  with  part  231  of  this 
chapter,  if  applicable,  may  be  moved — 

(1)  If  necessary  to  effect  repair  of  the 
safety  appliance; 

(2)  From  the  point  where  the  safety 
appliance  defect  was  first  discovered  by 
the  railroad  to  the  nearest  available 
location  on  the  railroad  where  the 
necessary  repairs  required  to  bring  the 
passenger  equipment  into  compliance 
can  be  made  or,  at  the  option  of  the 
receiving  railroad,  the  equipment  may 
be  received  and  hauled  for  repair  to  a 
point  on  the  receiving  railroad's  line  no 
farther  than  the  point  on  the  delivering 
railroad's  line  where  the  repair  of  the 
defect  could  have  been  made;  and 

(3)  If  a  tag  placed  on  both  sides  of  the 
passenger  equipment  or  an  automated 
tracking  system  contains  the 
information  required  under  paragraph 
(c)(3)  of  this  section. 

(e)  Special  Notice  for  Repair.  Nothing 
in  this  section  authorizes  the  movement 
of  equipment  subject  to  a  Special  Notice 
for  Rep>air  under  part  216  of  this  chapter 
unless  the  movement  is  made  in 
accordance  %vith  the  restrictions 
contained  in  the  Special  Notice. 

§  238.19    Reporting  and  tracking  defective 
passenger  equipment 

(a)  General.  Each  railroad  shall  have 
in  place  a  reporting  and  tracking  system 
for  passenger  equipment  vrith  a  defect 
not  in  conformance  with  this  part  that: 

(1)  Records  the  identification  number 
of  the  defective  equipment; 

(2)  Records  the  date  the  defect 
occiured; 

(3)  Records  the  nature  of  the  defect; 

(4)  Records  the  determination  made 
by  a  qualified  mechanical  inspector  on 
whether  the  equipment  is  safe  to  run; 

(5)  Records  the  name  of  the  qualified 
mechanical  inspector  making  such  a 
determination; 

(6)  Records  any  operating  restrictions 
placed  on  the  equipment;  and 

(7)  Records  repairs  made  and  the  date 
that  they  were  made. 

(b)  Retention  of  records.  At  a 
minimum,  each  railroad  shall  keep  the 
records  described  in  paragraph  (a)  of 
this  section  for  one  periodic 
maintenance  interval  for  each  specific 
type  of  equipment  as  described  in  the 
railroad's  system  safety  plan.  FRA 
strongly  encourages  railroads  to  keep 
these  records  for  longer  periods  of  time 
because  they  form  the  basis  for  future 
reliability-driven  decisions  concerning 
test  and  maintenance  intervals. 

(c)  Availability  of  records.  Railroads 
shall  make  defect  reporting  and  tracking 
records  available  to  FRA  upon  request. 

(d)  List  of  power  brake  repair  points. 
Railroads  operating  long-distance 


intercity  and  long-distance  Tier  II     • 
passenger  equipment  shall  designate 
locations,  in  writing,  where  repairs  to 
passenger  equipment  with  a  power 
brake  defect  will  be  made  and  shall 
provide  the  list  to  FRA's  Associate 
Administrator  for  Safety  and  make  it 
available  to  FRA  for  inspection  and 
copying  upon  request  Railroads 
operating  these  trains  shall  designate  a 
sufficient  number  of  repair  locations  to 
ensure  the  safe  and  timely  repair  of 
passenger  equipment.  These 
designations  shall  not  be  changed 
without  at  least  30  days'  written  notice 
to  FRA's  Associate  Administrator  for 
Safety. 

S  238.21    Special  approval  procedure. 

(a)  General.  The  following  procedures 
govern  consideration  and  action  upon 
requests  for  special  approval  of 
alternative  standards  under  §§238.115, 
238.223.  238.309,  238.311.  238.405,  or 
238.427  and  for  special  approval  of  pre- 
revenue  service  acceptance  testing  plans 
under  §  238.113  or  §  238.603.  (Requests 
for  approval  of  programs  for  the 
inspection,  testing,  and  maintenance  of 
Tier  n  passenger  equipment  are 
governed  by  §  238.505.) 

(b)  Petitions  for  special  approval  of 
alternative  standard.  Each  petition  for 
special  approval  of  an  alternative 
standard  shall  contain — 

(1)  The  name,  title,  address,  and 
telephone  niunber  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  petition; 

(2)  The  alternative  proposed,  in  detail, 
to  be  substituted  for  the  particular 
requirements  of  this  part; 

(3)  Appropriate  data  or  analysis,  or 
both,  establishing  that  the  alternative 
will  provide  an  equivalent  level  of 
safety;  and 

(4)  A  statement  afBrming  that  the 
railroad  has  served  a  copy  of  the 
petition  on  designated  representatives  of 
railroad  employees,  together  with  a  list 
of  the  names  and  addresses  of  the 
persons  served. 

(c)  Petitions  for  special  approval  of 
pre-revenue  service  acceptance  testing 
plan.  Each  petition  for  special  approval 
of  a  pre-revenue  service  acceptance 
testing  plan  shall  contain — 

(1)  The  name,  tide,  address,  and    - 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  petition;  and 

(2)  The  elements  prescribed  in 
§238.113. 

(d)  Service.  (1)  Each  petition  for 
special  approval  under  paragraph  (b)  or 
(c)  of  this  section  shall  be  submitted  in 
triplicate  to  the  Associate  Administrator 
for  Safety,  Federal  Railroad 


Administration,  400  7th  Street,  S.W., 
Washington,  D.C.  20590. 

(2)(i)  Service  of  each  petition  for 
special  approval  of  an  alternative 
standard  imder  paragraph  (b)  of  this 
section  shall  be  made  on  the  following: 

(A)  Designated  employee 
representatives  responsible  for  the 
equipment's  operation,  inspection, 
testing,  and  maintenance  under  this 
part; 

(B)  Any  organizations  or  bodies  that 
either  issued  the  standard  incorporated 
in  the  section(8)  of  this  part  to  which  the 
special  approval  pertains  or  issued  the 
alternative  standard  that  is  proposed  in 

,  the  petition;  and 

(C)  Any  other  person  who  has  filed 
with  FRA  a  current  statement  of  interest 
in  reviewing  special  approvals  under 
the  particular  requirement  of  this  part  at 
least  30  days  but  not  more  than  5  years 
prior  to  the  filing  of  the  petition. 

(ii)  If  filed,  a  statement  of  interest 
shall  be  filed  with  FRA's  Associate 
Administrator  for  Safety  and  shall 
reference  the  specific  section(s)  of  this 
part  in  which  the  person  has  an  interest 

(e)  Federal  Register  notice.  FRA  will 
publish  a  notice  in  the  Federal  Register 
concerning  each  petition  under 
paragraph  (b)  of  this  section. 

(f)  Comment.  Not  later  than  30  days 
from  the  date  of  publication  of  the 
notice  in  the  Federal  Register 
concerning  a  petition  under  paragraph 
(b)  of  this  section,  any  person  may 
comment  on  the  petition. 

(1)  Each  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  conunenter  in  the 
proceeding. 

(2)  Three  copies  of  each  comment 
shall  be  submitted  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  400  7th  Street, 
S.W..  Washington,  D.C.  20390. 

(3)  The  commenter  shall  certify  that  a 
copy  of  the  comment  was  served  on 
each  petitioner. 

(g)  Disposition  of  petitions.  (1)  If  FRA 
finds  that  the  petition  complies  with  the 
requirements  of  this  section  and  that  the 
proposed  plan  is  acceptable  or  changes 
are  justified,  the  petition  will  be 
granted,  normally  within  90  days  of  its 
receipt.  If  the  petition  is  neither  granted 
nor  denied  within  90  days,  the  petition 
remains  pending  for  decision.  HIA  may 
attach  special  conditions  to  the  approval 
of  the  petition.  Following  the  approval 
of  a  petition,  FRA  may  reopen 
consideration  of  the  petition  for  cause 
stated. 

(2)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section  and  that  the  proposed  plan 
is  not  acceptable  or  that  the  proposed 
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changes  are  not  justified,  the  petition 
will  be  denied,  normally  within  90  days 
of  its  receipt. 

(3)  When  FRA  grants  or  denies  a 
petition,  or  reopens  consideration  of  the 
petition,  written  notice  is  sent  to  the 
petitioner  and  other  interested  parties. 

Subpart  B— System  Safety  and  GeneiBl 
Requirements 

1238.101    Scope. 

This  subpart  contains  system  safety 
requirements  for  each  railroad  that 
operates  passenger  equipment  and 
general  requirements  for  the  safety  of  all 
railroad  passenger  equipment  subject  to 
this  part. 

System  Safety 

§23&103    General  system  safety 
requirenMTiuf. 

(a)  By  the  dates  specified  in  paragraph 
(g)  of  this  section,  each  railroad 
operating  passenger  equipment  subject 
to  this  part  shall  adopt  a  written  system 
safety  plan  that  describes  the  railroad's 
system  safety  program,  using  MIL-STD- 
882(C}  as  a  guide.  The  system  safety 
plan  shall  be  updated  annually. 

(b)  For  the  procurement  of  new 
passenger  equipment,  the  system  safety 
plan  shall  describe  the  system  safety 
program  to  be  conducted  as  part  of  the 
equipment  design  and  development 
process  to  ensure  that  all  safety  issues 
and  Federal  safety  requirements  are 
identified,  addressed,  and  documented. 
The  docimientation  shall  include 
certification  in  writing  by  the 
manufacturer  that  the  passenger 
equipment  meets  the  design 
requirements  of  this  part.  The  system 
safety  plan  shall  also  describe  the 
system  safety  program  to  be  conducted 
as  part  of  the  maintenance,  overhaul, 
and  operation  of  all  passenger 
equipment  by  that  railroad.  The  system 
safety  program  should  ensure  that  safety 
issues  are  considered  as  important  as 
cost  and  performance  issues  in  the 
design,  development,  maintenance, 
overhaul,  and  operation  of  the 
equipment. 

(c)  The  system  safety  plan  shall  be  the 
principal  safety  document.  It  shall  be 
used  as  guidance  or,  as  applicable, 
requirements  for  the  development  and 
operation  of  equipment  and  subsystems. 
At  a  minimum,  the  system  safety  plan 
shall  address: 

(1)  Fire  protection; 

(2)  Software  safety: 

(3)  Inspection,  testing,  and 
maintenance; 

(4)  Training  and  qualifications:  and 

(5)  Pie-revenue  service  acceptance 
testing. 


(d)  The  system  safety  plan  shall 
describe  the  approaches  and  processes 
to  be  used  to: 

(1)  Identify  all  safety  requirements, 
including  Federal  requirements 
governing  the  design  of  passenger 
equipment  and  its  supporting  systems; 

(2)  Evaluate  the  total  system, 
including  hardware,  software,  testing, 
and  support  activities,  to  identify 
known  or  potential  safety  hazards  over 
the  life  cycle  of  the  equipment; 

(3)  Identify  safety  issues  during 
design  reviews; 

(4  jEliminate  or  reduce  the  risk  posed 
by  the  hazards  identified; 

(5)  Monitor  and  track  the  progress 
made  toward  resolving  safety  issues, 
reducing  hazards,  and  meeting  safety 
requirements;  and 

(6)  Develop  a  program  of  testing  or 
analysis,  or  both,  to  demonstrate  that 
safety  requirements  have  been  met. 

(e)  As  part  of  the  system  safety 
program,  adequate  documentation  shall 
be  maintained  to  audit  how  the  design 
and  operation  of  new  equipment  meets 
safety  requirements  and  to  track  how 
safety  issues  are  raised  and  resolved. 

(f)  The  system  safety  plan  shall 
address  how  operational  limitations 
may  be  imposed  on  the  use  of 
equipment  if  the  equipment  design 
cannot  meet  certain  safety  requirements. 

(g)  Dates.  (1)  The  portion  ol  the 
system  safety  plan  applicable  to  existing 
passenger  equipment  shall  be  adopted 
no  later  than  [one  year  after  the  effective 
date  of  the  final  rule]. 

(2)  The  portion  of  the  system  safety 
plan  applicable  to  passenger  equipment 
to  be  procured  by  the  railroad  that  is 
already  in  the  design  and  development 
process  before  the  effective  date  of  the 
final  rule  shall  be  adopted  no  later  than 
(one  year  after  the  effective  date  of  the 
final  rule]. 

(3)  The  portion  of  the  system  safety 
plan  applicable  to  passenger  equipment 
to  be  procured  by  the  railroad  that  is  not 
yet  in  the  design  and  development 
process  on  (the  effective  date  of  the  final 
rule]  shall  be  adopted  before 
commencing  the  design  and 
development  of  new  equipment 

(h)  The  railroad's  system  safety  plan 
and  documentation  required  by 
paragraph  (e)  of  this  section  shall  be 
available  for  inspection  and  copying  by 
FRA. 

§  23&106    Fire  protection  program. 

(a)  The  operating  railroad  shall 
include  in  its  system  safety  program  fire 
safety  considerations  and  features  in  the 
design  of  new  passenger  equipment  that 
reduce  the  risk  of  equipment  damage 
and  personal  injuries  due  to  fires  to  an 
acceptable  level  as  defined  in  MIL- 
STI>-882(C). 


(b)  As  part  of  the  system  safety 
program,  each  railroad  operating 
passenger  equipment  subject  to  this  part 
shall  complete  a  thorough  written 
analysis  of  the  fire  protection  problem. 
In  conducting  this  analysis,  the  railroad 
shall— 

(1)  Ensure  that  good  fire  protection 
practice  is  used  as  part  of  the  equipment 
design  process. 

(2)  Take  effective  steps  to  design 
equipment  to  be  sufficiently  fire 
resistant  to  detect  a  fire  and  allow  the 
evacuation  of  eqmpment  before  fire, 
smoke,  or  toxic  fumes  cause  injury  to  a 
passenger  or  crewmember. 

(3)  Identify,  analyze,  and  prioritize 
the  fire  hazards  inherent  in  the  design 
of  equipment. 

(4)  Document  and  explain  how  safety 
issues  were  resolved  in  relation  to  cost 
and  performance  issues  in  the  design  of 
equipment  to  minimize  the  risk  of  each 
fire  hazard. 

(5)  Describe  the  analysis  and  tests 
necessary  to  demonstrate  how  the  fire 
protection  approach  taken  in  the  design 
of  equipment  will  enable  a  train  to  meet 
the  fire  protection  standards  of  this  part 
and  of  the  railroad's  system  safety  plan. 

(6)  Describe  the  analysis  and  tests 
necessary  to  select  materials  which 
provide  sufficient  fire  resistance  to 
reasonably  ensure  adequate  time  to 
detect  a  fixe  and  safely  evacuate  a  train. 

(7)  Reasonably  ensure  that  a 
ventilation  system  does  not  contribute 
to  the  lethality  of  a  fire. 

(8)  Identify  in  writing  which  train 
components  are  at  risk  of  being  a  source 
of  fire  and  which  require  overheat 
protection.  As  prescribed  in 

§  238.115(c),  overheat  detectors  shall  be 
installed  in  all  components  where  the 
analysis  determines  that  such 
equipment  is  necessary.  If  overheat 
protection  is  not  provided  for  a 
component  at  risk  of  being  a  source  of 
fire,  the  written  rationale  and 
justification  for  the  decision  shall  be 
included  as  part  of  the  system  safety 
program  dociunentation. 

(9)  Identify  in  writing  all  unoccupied 
train  compartments  that  contain 
equipment  or  material  posing  a  fire 
hazard,  and  analyze  the  benefit 
provided  by  including  a  fire  or  smoke 
detection  system  in  each  compartment 
identified.  As  prescribed  in 

§  238.115(d).  fire  or  smoke  detectors 
shall  be  installed  in  unoccupied 
compartments  where  the  analysis 
determines  that  such  equipment  is 
necessary  to  ensure  sufficient  time  for 
the  safe  evacuation  of  a  train.  The 
written  analysis  shall  explain  why  a  fire 
or  smoke  detector  is  not  necessary,  if  the 
decision  is  made  not  to  install  one  in 
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any  of  the  unoccupied  compartments 
identified  as  a  potential  source  of  fire. 

(10)  Perform  an  analysis  of  the 
occupied  and  unoccupied  spaces  which 
require  portable  fire  extinguishers.  The 
analysis  shall  include  the  proper  type 
and  size  of  fire  extinguisher  for  each 
location. 

(11)  Identify  in  writing  all  unoccupied 
train  comparbnents  that  contain 
equipment  or  material  which  poses  a 
fire  hazard.  On  a  case-by-case  basis,  the 
benefit  provided  by  including  a  fixed, 
automatic  fire-suppression  system  in 
each  compartment  identified  shall  be 
analyzed.  The  type  and  size  of  the 
automatic  fire-suppression  system  for 
each  necessary  application  shall  be 
determined.  As  prescribed  in 

§  238.115(e),  a  fixed,  automatic  fire 
suppression  system  shall  be  installed  in 
unoccupied  compartments  where  the 
analysis  determines  it  is  necessary  and 
practical  to  ensure  sufficient  time  for 
the  safe  evacuation  of  the  train.  The 
analysis  shall  provide  the  reasoning 
why  a  fixed,  automatic  fire-suppression 
system  is  not  necessary  or  practical  if 
the  decision  is  made  not  to  install  one 
in  any  of  the  unoccupied  compartments 
identified  in  the  plan. 

(12)  £)eveIop  and  adopt  written 
procedures  for  the  inspection,  testing, 
and  maintenance  of  all  fire  safety 
systems  and  equipment.  As  prescribed 
in  §  238.115(f),  the  railroad  shall  comply 
writh  those  procedures  that  it  designates 
as  mandatory. 

(c)  The  operating  railroad  shall 
reasonably  ensure  in  its  contracts  for  the 
purchase  of  new  equipment  that  the 
system  developer  follows  the  design 
criteria  and  performs  the  tests  required 
by  the  fire  protection  part  of  the 
railroad's  system  safety  plan  and 
program. 

(d)(1)  Not  later  than  365  days 
following  [the  effective  date  of  the  final 
rule]  each  passenger  railroad  shall 
complete  a  preliminary  fire  safety 
analysis  for  each  category  of  existing  rail 
eqmpment  and  current  rail  service. 

(2)  Not  later  than  730  days  following 
[the  effective  date  of  the  final]  rule  each 
such  railroad  shall — 

(i)  Complete  a  final  fire  safety  analysis 
(equivalent  to  that  required  for  new 
equipment  in  this  section)  for  any 
category  of  existing  equipment  and 
service  evaluated  during  the 
preliminary  fire  safety  analysis  as  likely 
presenting  an  unacceptable  risk  of 
persona]  injury,  including  consideration 
of  the  extent  to  which  interior  materials 
comply  with  the  test  performance 
criteria  for  flanunability  and  smoke 
emission  characteristics  contained  in 
Appendix  B  to  this  part  or  alternative 


standards  approved  by  FRA  under  this 
part;  and 

(ii)  Take  remedial  action  to  reduce  the 
risk  of  personal  injuries  to  an  acceptable 
level  in  any  such  category. 

(3)  Within  1460  days  following  the 
effective  date  of  the  final  rule,  the 
railroad  shall  complete  a  fire  safety 
analysis  for  all  categories  of  equipment 
and  service.  In  completing  this  analysis, 
the  railroad  shall,  to  the  extent 
practicable,  determine  the  extent  to 
which  remaining  interior  materials 
comply  with  the  test  performance 
criteria  for  flammability  and  smoke 
emission  characteristics  contained  in 
Appendix  B  to  this  part  or  alternative 
standards  approved  by  FRA  imder  this 
part  and,  baised  on  the  fire  safety 
analysis,  take  remedial  action  to  reduce 
the  risk  of  personal  injuries  to  an 
acceptable  level  in  any  such  category. 

(4)  Where  possible  prior  to 
transferring  existing  equipment  to  a  new 
category  of  service,  but  in  no  case  more 
than  90  days  following  such  a  transfisr, 
the  passenger  railroad  shall  complete  a 
new  fire  safety  analysis  taking  into 
consideration  the  change  in  railroad 
operations  and  shall  effect  prompt 
action  to  reduce  any  identified  risk  to  an 
acceptable  level. 

(5)  As  used  in  this  paragraph, 
"category  of  rail  equipment  and  current 
rail  service"  shall  be  determined  by  the 
railroad  based  on  relevant  fire  safety 
risks,  including  available  ignition 
sources,  presence  or  absence  of  heat/ 
smoke  detection  systems,  known 
variations  from  required  interior 
material  test  performance  criteria  or 
alternative  standards  approved  by  FRA. 
and  availability  of  rapid  and  safe  egress 
to  the  exterior  of  the  vehicle  under 
conditions  secure  from  fire,  smoke,  and 
other  hazards. 

1238.107    Software  salety  program. 

(a)  The  operating  railroad  shall 
develop  and  maintain  a  software  safety 
program  to  guide  the  design, 
development,  testing,  integration,  and 
verification  of  computer  programs  used 
to  control  or  monitor  equipment  safety 
functions. 

(b)  The  software  safety  program  shall: 

(1)  Treat  system  software  that  controls 
or  monitors  safety  functions  as  safety- 
critical  unless  a  completely  redundant, 
feilsafe.  non-software  means  to  provide 
the  same  function  is  provided;  and 

(2)  Include  a  description  of  how  the 
following  tasks  will  be  accomplished,  or 
objectives  achieved,  to  ensure  safe, 
reliable  system  software  used  to  monitor 
or  perform  safety  functions: 

(i)  The  software  design  process  used; 
(ii)  The  software  design 
documentation  to  be  produced; 


(iii)  A  software  hazard  analysis; 

(iv)  Software  safety  reviews; 

(v)  Software  hazard  monitoring  and 
tracking; 

(vi)  Hardware  and  softvirate 
integration  safety  tests;  and 

(vii)  Demonstration  of  overall 
software  safety  as  part  of  the  pre- 
revenue  service  tests  of  equipment 

(c)  The  operating  railroad  shall  ensure 
that  the  system  developer  follows  the 
design  criteria  and  performs  the  tests 
required  by  the  software  safety  part  of 
the  system  safety  program.  To  fulfill  this 
obligation  in  part,  the  operating  railroad 
shall  include  software  safety 
requirements  in  each  of  its  contracts  for 
the  piuchase  of  new  equipment  or  new 
components  of  existing  equipment  that 
contain  safety-critical  software. 

(d)  The  operating  railroad  shall  follow 
the  software  safety  procedures  required 
by  the  software  s^ety  part  of  the  system 
safety  program. 

{238.100    Inapectlon,  testing,  and 


With  respect  to  Tier  II  passenger 
equipment  operated  by  a  railroad, 
fulfillment  of  the  requirements  of 
§  238.503  to  file  an  inspection,  testing, 
and  maintenance  program  with  FRA 
satisfies  the  requirement  of 
§  238.103(c)(3)  to  address  the  railroad's 
inspection,  testing,  and  maintenance 
program  for  such  equipment  in  the 
railroad's  system  safety  plan. 

The  following  provisions  of  this 
section  apply  only  to  Tier  I  equipment 
operated  by  the  railroad. 

(a)  General.  Each  railroad  shall 
provide  to  FRA.  upon  request  detailed 
information,  consistent  with  the 
requirements  of  this  part,  on  the 
inspection,  testing,  and  maintenance 
procedures  necessary  for  the  railroad  to 
safely  operate  Tier  I  eqmpment  This 
information  shall  include  a  detailed 
description  of: 

(1)  Safety  inspection  procedures, 
intervals,  and  criteria; 

(2)  Test  procedures  and  intervals; 

(3)  Scheduled  preventive 
maintenance  intervals; 

(4)  Maintenance  procedures;  and 

(5)  Special  testing  equipment  or 
measuring  devices  required  to  perform 
safety  inspections  and  tests. 

(b)  General  inspection,  testing,  and 
maintenance  procedures.  The 
inspection,  testing,  and  maintenance 
program  shall  contain  procedures 
reasonably  to  ensure  that  all  systems 
and  components  of  the  equipment  are 
free  of  all  general  conditions  that 
endanger  the  safety  of  the  crew, 
passengers,  or  equipment,  including 
procedures  to  ensure  that  all  systems 
and  components  of  the  equipment  are 
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free  of  the  following  conditions  that 
endanger  the  safety  of  the  crew. 
passengers,  or  equipment: 

(1)  A  continuous  accumulation  of  oil 
or  grease; 

(2)  Improper  functioning  of  a 
component; 

(3)  A  crack,  break,  excessive  wear, 
structural  defect,  or  weakness  of  a 
component; 

(4)  A  leak; 

(5)  Use  of  a  component  or  system 
luder  a  condition  that  exceeds  that  for 
which  the  component  or  system  is 
designed  to  operate;  and 

(6)  Insecure  attachment  of  a 
component. 

(c)  Maintenance  intervals.  Initial 
scheduled  maintenance  intervals  should 
be  based  on  analysis  completed  as  part 
of  the  system  safety  program.  The 
intervals  shoiild  be  chained  only  when 
justified  by  acciimulated,  verifiable 
operating  data. 

(d)  Standard  procedures  for  safely 
performing  inspection,  testing,  and 
maintenance,  or  repairs.  Each  railroad 
shall  establish  written  standard 
procedures  for  performing  all  safety- 
critical  or  potentially  ha^dous 
equipment  inspection,  test, 
maintenance,  or  repair  tasks.  These 
standard  procedures  shall  be  available 
to  FRA  upon  request  and  shall: 

(1)  Describe  in  detail  each  step 
required  to  safely  perform  the  task; 

(2)  Describe  the  knowledge  necessary 
to  safely  perform  the  task; 

(3)  Describe  any  precautions  that  shall 
be  taken  to  safely  perform  the  task; 

(4)  Describe  the  use  of  any  safety 
equipment  necessary  to  perform  the 
task; 

(5)  Be  approved  by  the  railroad's  chief 
mechanical  officer 

(6)  Be  approvfed  by  the  railroad's 
official  responsible  for  safety; 

(7)  Be  enforced  by  supervisors  with 
responsibility  for  accomplishing  the 
tasks;  and 

(8)  Be  reviewed  annually  by  the 
railroad. 

$  238.1 11    Training,  qualification,  and 
designation  program. 

(a)  Each  railroad  shall  adopt  and 
comply  with  a  training,  qualification, 
and  designation  program  for  employees 
and  contractors  that  perform  safety- 
related  inspections,  tests,  or 
maintenance  of  passenger  equipment. 
For  purposes  of  this  section,  a 
"contractor"  is  defined  as  a  person 
under  contract  with  the  railroad  or  an 
employee  of  a  person  under  contract 
with  the  railroad. 

(b)  As  part  of  this  program,  the 
railroad  shall,  at  a  minimum: 


(1)  Identify  the  safety-related  tasks 
that  must  be  performed  on  each  type  of 
equipment  that  the  railroad  operates; 

(2)  Develop  written  procedures  for  the 
performance  of  the  tasks  identified; 

(3)  Identify  the  skills  and  knowledge 
necessary  to  perform  each  task; 

(4)  Develop  a  training  course  that 
includes  classroom  and  "hands-on" 
lessons  designed  to  impart  the  skills  and 
knowledge  identified  as  necessary  to 
perform  each  task; 

(5)  Require  all  employees  and 
contractors  to  successfully  complete  the 
training  course  that  covers  the 
equipment  and  tasks  for  which  they  are 
responsible; 

(6)  Require  all  employees  and 
contractors  to  pass  a  written 
examination  covering  the  equipment 
and  tasks  for  which  diey  are 
responsible; 

(7)  Require  all  employees  and 
contractors  to  demonstrate  "hands-on" 
capability  to  perform  their  assigned 
tasks  on  the  type  equipment  to  which 
they  are  assigned; 

(8)  Require  supervisors  to  complete 
the  program  that  covers  the  employees 
that  they  supervise; 

(9)  Require  supervisors  to  exmcise 
oversight  to  ensure  that  all  the 
identified  tasks  are  performed  in 
accordance  with  the  railroad's  written 
procedures; 

(10)  Designate  in  writing  that  each 
employee  and  contractor  has  the 
knowledge  and  skills  necessary  to 
perform  the  safety-related  tasks  that  are 
part  of  his  or  her  job; 

(11)  Require  periodic  refresher 
training  at  an  interval  not  to  exceed 
three  years  that  includes  classroom  and 
"hands-on"  training,  as  well  as  testing; 

(12)  Add  new  equipment  to  the 
qualification  and  designation  program 
prior  to  its  introduction  to  revenue 
service;  and 

(13)  Maintain  records  adequate  to 
demonstrate  that  each  employee  and 
contractor  performing  safety-related 
tasks  on  passenger  equipment  is 
currently  qualified  to  do  so.  These 
records  shall  be  adequate  to  distinguish 
the  qualifications  of  the  employee  or 
contractor  as  a  qualified  person  or  as  a 
qualified  mechanical  inspector. 

f  238.113    Pre-revenue  sarvloe  acceptance 
testing  plan. 

(a)  Except  as  provided  in  paragraph 
(f),  before  using  passenger  equipment 
for  the  firat  time  on  its  system  the 
operating  railroad  shall  submit  a  pre- 
revenue  service  acceptance  testing  plan 
containing  the  information  required  by 
paragraph  (e)  of  this  section  and  obtain 
the  approval  of  the  FRA  Associate 
Administrator  for  Safety,  under  the 
procedures  specified  in  §  238.21. 


(b)  After  receiving  FRA  approval  of 
the  pre-revenue  service  testing  plfm  and 
before  introducing  the  passenger 
equipment  into  revenue  service,  the 
operating  railroad  shall: 

(1)  Adopt  and  comply  with  such  FRA- 
approved  plan,  including  fully 
executing  the  tests  required  by  the  plan; 

(2)  Report  to  the  FRA  Associate 
Administrator  for  Safety  the  results  of 
the  pre-revenue  service  acceptance  tests; 

(3)  Correct  any  safety  deficiencies 
identified  by  FRA  in  the  design  of  the 
equipment  or  in  the  inspection,  testing, 
and  maintenance  procedures  or,  if  safety 
deficiencies  cannot  be  corrected  by 
design  changes,  agree  to  comply  with 
any  operational  limitations  that  may  be 
imposed  by  the  Associate  Administrator 
for  Safety  on  the  revenue  service 
operation  of  the  equipment;  and 

(4)  Obtain  FRA  approval  to  place  the 
equipment  in  revenue  service. 

(c)  The  operating  railroad  shall 
comply  with  any  such  operational 
limitations  imposed  by  the  Associate 
Administrator  for  Safety. 

(d)  The  plan  shall  be  made  available 
to  FRA  for  inspection  and  copying  upon 
request. 

(e)  The  plan  shall  include  all  of  the 
following  elements: 

(1)  An  identification  of  any  waivers  of 
FRA  or  other  Federal  safety  regulations 
required  for  the  tests  or  for  revenue 
service  operation  of  the  equipment. 

(2)  A  clear  statement  of  the  test 
objectives.  One  of  the  principal  test 
objectives  shall  be  to  demonstrate  that 
the  equipment  meets  the  safety  design 
and  performance  requirements  specified 
in  this  part  when  operated  in  the 
environment  in  which  it  is  to  be  used. 

(3)  A  plaimed  schedule  for 
conducting  the  tests. 

(4)  A  description  of  the  railroad 
property  or  facilities  to  be  used  to 
conduct  the  tests. 

(5)  A  detailed  description  of  how  the 
tests  are  to  be  conducted.  This 
description  shall  include: 

(i)  An  identification  of  the  equipment 
to  be  tested; 

(ii)  The  method  by  which  the 
equipment  is  to  be  tested; 

(iii)  The  criteria  to  be  used  to  evaluate 
the  equipment's  performance;  and 

(iv)  The  means  by  which  the  test 
results  are  to  t>e  reported  to  FRA. 

(6)  A  description  of  any  special 
instnunentation  to  be  used  during  the 
tests. 

(7)  A  description  of  the  information  or 
data  to  be  obtained. 

(8)  A  description  of  how  the 
information  or  data  obtained  is  to  be 
analyzed  or  used. 

(9)  A  clear  description  of  any  criteria 
to  be  used  as  safety  limits  during  the 
testing. 
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(10)  A  description  of  the  criteria  to  be 
used  to  measure  or  determine  the 
success  or  failiue  of  the  tests.  If 
acceptance  is  to  be  based  on 
extrapolation  of  less  than  full  level 
testing  results,  the  analysis  to  be  done 
to  justify  the  validify  of  the 
extrapolation  shall  be  described. 

(11)  A  description  of  any  special 
safety  precautions  to  be  observed  during 
the  testing. 

(12)  A  written  set  of  standard 
operating  procedures  to  be  used  to 
ensure  that  the  testing  is  done  safely. 

(13)  Quality  control  procedures  to 
ensure  that  the  inspection,  testing,  and 
maintenance  procedures  are  followed. 

(14)  Criteria  to  be  used  for  the  revenue 
service  operation  of  the  equipment. 

(15)  A  description  of  any  testing  of  the 
equipment  that  has  previously  been 
performed. 

(f)  For  passenger  equipment  that  has 
previously  been  used  in  revenue  service 
in  the  United  States,  the  railroad  shall 
test  the  equipment  on  its  system,  prior 
to  placing  it  in  revenue  service,  to 
ensure  the  compatibilify  of  the 
equipment  with  the  operating  system 
(track,  signals,  etc.)  of  the  railroad.  A 
description  of  such  testing  shall  be 
retained  by  the  railroad  and  made 
available  to  FRA  for  inspection  and 
copying  upon  request. 

General  Requirements 

1238.115    nrs  safety. 

(a)(1)  All  materials  used  in 
constructing  the  interior  of  both  a 
passenger  car  and  a  cab  of  a  locomotive 
ordered  on  or  after  January  1. 1999,  or 
placed  in  service  for  the  first  time  on  or 
after  January  1.  2001,  shall  meet  the  test 
performance  criteria  for  flanunability 
and  smoke  emission  characteristics 
contained  in  Appendix  B  to  this  part  or 
alternative  standards  issued  or 
recognized  by  an  expert  consensus 
organization  after  special  approval  of 
FRA's  Associate  Administrator  for 
Safety  under  §  238.21. 

(2)  On  or  after  [the  effective  date  of 
the  final  rule),  all  materials  used  in 
refurbishing  the  interior  of  a  passenger 
car  and  a  locomotive  cab  shall  meet  the 
test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  contained  in  Appendix  B 
to  this  part  or  alternative  standards 
issued  or  recognized  by  an  expert 
consensus  organization  after  special 
approval  of  FRA's  Associate 
Administrator  for  Safety  under  §  238.21. 
Refurbishing  includes  replacing  an 
individual  component  such  as  a  seat 
cushion. 

(3)  For  purposes  of  this  section  the 
interior  of  a  passenger  car  and  a 


locomotive  cab  includes  walls,  floors, 
ceilings,  seats,  doors,  windows, 
electrical  conduits,  air  ducts,  and  any 
other  internal  equipment. 

(b)  A  railroad  shall  require 
certification  that  combustible  materials 
to  be  used  in  constructing  or 
refurbishing  passenger  car  and 
locomotive  cab  interiors  have  been 
tested  by  a  recognized  independent 
testing  laboratory  and  that  (he  results 
comply  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(c)  Overheat  detectors  shall  be 
installed  in  all  components  of  passenger 
equipment  where  the  written  analysis 
required  by  §  238.105(b)(8)  determines 
that  such  equipment  is  necessary. 

(d)  Fire  or  smoke  detectors  shall  be 
installed  in  unoccupied«compartments 
of  a  train  if  the  analysis  required  by 

§  238.105(b)(g)  determines  that  such 
equipment  is  necessary  to  ensiue 
sufficient  time  for  the  safe  evacuation  of 
the  train. 

(e)  A  fixed,  automatic  fire  suppression 
system  shall  be  installed  in  unoccupied 
compartments  of  a  train  if  the  analysis 
required  by  §  238.105(b)(ll)  determines 
that  such  a  system  is  necessary  and 
practical  to  ensure  sufficient  time  for 
the  safe  evacuation  of  the  train. 

(f)  The  railroad  shall  comply  with 
those  elements  of  its  written  procedures, 
under  §  238.105(b)(12).  for  the 
inspection,  testing,  and  maintenance  of 
all  fire  safety  systems  and  equipment 
that  it  has  designated  as  mandatory. 

(g)  After  completing  each  fire  safety 
analysis  required  by  §  238.105(d).  the 
railroad  shall  take  action  to  reduce  the 
risk  of  personal  injuries  as  provided  in 
that  paragraph. 

§238.117    Protection  against  personal 
injury. 

On  or  after  January  1. 1998.  all 
moving  parts,  high  voltage  equipment, 
electrical  conductors  and  switches,  and 
pipes  carrying  hot  fluids  or  gases  on  all 
passenger  equipment  shall  be 
appropriately  equipped  with  interlocks 
or  guards  to  minimize  the  chance  of 
personal  injury. 

§238.119    rom-stamped  straight-plate 


§238.121    Tnrin  system  software  and 


(a)  On  or  after  January  1. 1998.  no 
railroad  shall  place  or  continue  in 
service  any  vehicle  equipped  with  a 
rim-stamped  straight-plate  wheel, 
except  for  a  private  car. 

(b)  A  rim-stamped  straight-plate 
wheel  shall  not  be  used  as  a 
replacement  wheel  on  a  private  car 
operated  in  a  passenger  train. 


Electrical  and  electronic  systems, 
including  software  components,  used  to 
control  safety  functions  of  passenger 
equipment  shall  be  treated  as  safety- 
critical  by  the  operating  railroad.  Safety- 
critical  systems  utilized  in  equipment 
ordered  on  or  after  January  1. 1999.  and 
such  systems  implemented  or  materially 
modified  for  new  or  existing  equipment 
on  or  after  January  1,  2001,  shall 
conform  with  the  following 
requirements: 

(a)  A  formal  safety  methodology  shall 
be  used  to  develop  electrical  and 
electronic  control  systems  that  control 
safety  functions  for  computer  hardvrare 
and  software.  The  safety  methodology 
shall  include  a  Failiue  Modes,  E&cts. 
Criticality  Analysis  (FMECA)  and 
verification  tests  for  all  components  of 
the  control  system  and  its  interfaces  for 
computer  hardware  and  software. 

(b)  A  comprehensive  hardvrare  and 
software  integration  program  for  safety- 
critical  systems  shall  be  adopted  and 
complied  with  to  ensure  that  the 
software  functions  as  intended  when 
installed  in  a  hardware  system  identical 
to  that  to  be  used  in  service. 

(c)  Safefy-related  control  systems 
driven  by  computer  software  shall 
include  hardware  and  software  design 
features  that  result  in  a  safe  condition  in 
the  event  of  a  computer  hardware  or 
software  failure. 

§238.123    Emergertcy  iigMing. 

(a)  This  section  applies  to  each 
locomotive  and  passenger  car  ordered  or 
rebuilt  on  or  after  January  1 .  1999.  or 
placed  in  service  for  the  first  time  on  or 
after  January  1.  2001.  This  section 
applies  to  each  level  of  a  bi-level  unit 

(b)  Emergency  lighting  shall  be 
provided  and  shall  include  the 
following: 

(1)  An  illumination  level  of  a 
minimum  of  5  foot-candles  at  floor  level 
for  all  potential  passenger  and  crew 
evacuation  routes  from  the  equipment; 
and 

(2)  A  back-up  power  system  capable 


of: 

(i)  Operating  in  all  equipment 
orientations  within  45  degrees  of 
vertical; 

(ii)  Operating  after  the  initial  shock  of 
a  collision  or  derailment  resulting  in  the 
following  individually  applied 
accelerations: 

(A)  Longitudinal:  8g; 

(B)  Lateral:  4g;  and 

(C)  Vertical:  4g;  and 

(iii)  Operating  all  emergency  lighting 
for  a  period  of  at  least  two  hours. 
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Subpart  C— Specific  Requirements  for 
Tier  I  Passertger  Equipment 

1238.201    Scop*. 

This  subpart  contains  requirements 
for  railroad  passenger  equipment 
operating  at  speeds  not  exceeding  125 
miles  per  hour.  As  stated  in  §  238.229, 
all  such  passenger  equipment  remains 
subject  to  the  saiety  appliance 
requirements  contained  in  Federal 
statute  at  49  U.S.C.  chapter  203  and  in 
FRA  regulations  at  part  231  and  §  232.2 
of  this  chapter.  Unless  otherwise 
specified,  these  requirements  only  apply 
to  passenger  equipment  ordered  on  or 
after  January  1. 1999,  or  placed  in 
service  for  the  first  time  on  or  after 
January  1.  2001. 

f238L203    Sialic  end  stranglh. 

(a)  Except  as  further  specified  in  this 
paragraph  and  paragraph  (b)  of  this 
section,  on  or  after  January  1 ,  1998,  all 
passenger  equipment  shall  have  a 
ipinimiini  static  end  strength  of  800,000 
pounds  without  permanent  deformation 
of  the  car  body  structure.  This 
requirement  does  not  apply  to  either — 

(1)  A  private  car  or 

(2)  A  vehicle  of  special  design  that 
operates  at  the  rear  of  a  passenger  train 
and  is  used  solely  to  transport  freight, 
such  as  an  auto-carrier  or  a  RoadRailer. 

(b)  On  or  after  January  1, 1998,  each 
locomotive  and  passenger  car  shall  have 
a  minimum  static  end  strength  of 
800,000  pounds  on  the  line  of  draft  at 
the  ends  of  occupied  volumes  without 
permanent  deformation  of  the  car  body 
structure.  The  static  end  strength  of 
unoccupied  volumes  may  be  less  than 
800,000  pounds  if  a  crash  energy 
management  design  is  used. 

(c)  When  overloaded  in  compression, 
the  car  body  structure  of  passenger 
equipment  shall  be  designed,  to  the 
maximum  extent  possible,  to  fail  by 
buckling  or  crushing,  or  both,  of 
structural  members  rather  than  by 
fracture  of  structural  members  or  failure 
of  structural  connections. 

f  238.206    Antt^lmbinq  mechaniam. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  January  1, 1998,  shall 
have  at  both  the  forward  and  rear  ends 
an  anti-climbing  mechanism  capable  of 
resisting  an  upward  or  downward 
vertical  force  of  100,000  poimds  without 
failiue.  When  coupled  together  in  any 
combination  to  join  two  vehicles,  AAR 
Type  H  and  Tjrpe  F  tight-lock  couplers 
satisfy  this  requirement. 

(b)  Each  locomotive  ordered  on  or 
after  January  1, 1999,  or  placed  in 
service  for  the  first  time  on  or  after 


January  1,  2001,  shall  have  an  anti- 
climbing  mechanism  at  its  forward  end 
capable  of  resisting  an  upward  or 
downward  vertical  force  of  200,000 
pounds  without  failure,  in  lieu  of  the 
forward  end  anti-climbing  mechanism 
requirements  described  in  paragraph  (a) 
of  this  section. 


§238.207    Unk 


coupling 


All  passenger  equipment  placed  in 
service  for  the  first  time  on  or  after 
January  1, 1998,  shall  have  a  coupler 
carrier  designed  to  resist  a  vertical 
downward  thrust  from  the  coupler 
shank  of  100,000  pounds  for  any  normal 
horizontal  position  of  the  coupler, 
without  permanent  deformation. 

1238.209    Foniard-lacing  and  atnidufa  of 


The  skin  covering  the  forward-facing 
end  of  each  locomotive  shall  be: 

(a)  Equivalent  to  a  V^inch  steel  plate 
Mrith  a  25,000  pounds-per-square-inch 
yield  strength— ^naterial  of  a  higher 
yield  strei^th  may  be  used  to  decrease 
the  required  ti^'firn"**  of  the  material 
provided  an  equivalent  level  of  strength 
is  maintained; 

(b)  Designed  to  inhibit  the  entry  of 
fluids  into  the  occupied  cab  area  of  the 
equipment;  and 

(cf  Be  affixed  to  the  collision  posts  or 
other  main  vertical  structural  members 
of  the  forward-focing  end  structiue  so  as 
to  add  to  the  strength  of  the  end 
structure. 

{238w211    CoNislon  poala. 

(a)  Except  as  further  specified  in  this 
paragraph  and  paragraphs  (b)  and  (c)  of 
this  section — 

(1)  All  passenger  equipment  placed  in 
service  for  the  first  time  on  or  after 
January  1, 1998,  shall  have  either: 

(i)  Two  full-height  collision  posts, 
located  at  approximately  the  one-third 
points  laterally,  at  each  end  where 
coupling  and  uncoupling  are  expected. 
Each  collision  post  shall  have  an 
ultimate  longitudinal  shear  strength  of 
not  less  than  300,000  pounds  at  a  point 
even  with  the  top  of  the  underframe 
member  to  which  it  is  attached.  If 
reinforcement  is  used  to  provide  the 
shear  value,  the  reinforcement  shall 
have  full  value  for  a  distance  of  18 
inches  up  from  the  underframe 
connection  and  then  taper  to  a  point 
approximately  30  inches  above  the 
underframe  connection;  or 

(ii)  An  equivalent  end  striicttue  that 
can  withstand  the  sum  of  forces  that 
each  collision  post  is  required  to 
withstand.  For  analysis  purposes,  the 
required  forces  may  be  assumed  to  be 
evenly  distributed  at  the  end  structure 
at  the  underframe  joint. 


(2)  This  paragraph  does  nof  apply  to 
a  vehicle  of  special  design  that  operates 
at  the  rear  of  a  passenger  train  and  is 
used  solely  to  transport  freight,  such  as 
an  auto-carrier  or  a  RoadRailer. 

(b)  Each  locomotive,  including  a  cab 
car  and  an  MU  locomotive,  ordered  on 
or  after  January  1, 1999.  or  placed  in 
service  for  the  first  time  on  or  after 
January  1,  2001,  shall  have  at  its 
forward  end,  in  lieu  of  the  structural 
protection  described  in  paragraph  (aj  of 
this  section,  either 

(1)  Two  forward  collision  posts, 
located  at  approximately  the  one-third 
points  laterally,  each  capable  of 
withstanding: 

(i)  A  500.000-pound  longitudinal 
force  at  the  point  even  with  the  top  of 
the  underframe,  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(ii)  A  200,000-pound  longitudinal 
force  exerted  30  inches  above  the  joint 
of  the  post  to  the  underframe,  without 
exceeding  the  ultimate  strength;  or 

(2)  An  equivalent  end  structure  that 
can  withstand  the  sum  of  the  forces  that 
each  collision  post  is  required  to 
withstand. 

(c)  If  a  vehicle  consists  of  articulated 
units,  the  end  structural  protection 
requirements  in  paragraphs  (a)  and  (b) 
of  this  section  apply  only  to  the  ends  of 
the  permanentiy  joined  assembly  of 
units,  not  to  each  end  of  each  unit  so 
joined. 


1238.213    Comari 

(a)  Each  passenger  car  shall  have  at 
each  end  of  the  vehicle  two  full-height 
•comer  posts  capable  of  resisting  without 

failure  a  horizontal  load  of  150,000 
pounds  at  the  point  of  attachment  to  the 
underframe  and  a  load  of  20,000  poimds 
at  the  point  of  attachment  to  the  roof 
structure.  The  orientation  of  the  applied 
horizontal  loads  shall  range  from 
longitudinal  inward  to  transverse 
inward.  The  comer  posts  may  be 
positioned  near  the  occupied  volume  of 
the  rail  vehicle  to  provide  protection  or 
structural  strength  to  the  occupied 
volume. 

(b)  Each  comer  post  shall  resist  a 
horizontal  load  of  30,000  pounds 
applied  18  inches  above  the  top  of  the 
floor  without  permanent  deformation. 
The  orientation  of  the  applied 
horizontal  loads  shall  range  from 
longitudinal  inward  to  transverse 
inward. 

1238.215    Rollover  strength. 

(a)  Each  passenger  car  shall  be 
designed  to  rest  on  its  side  and  be 
uniformly  supjKtrted  at  the  top  ("roof 
rail"),  the  bottom  ("side  sill")  chords  of 
the  side  frame,  and.  if  bi-level.  the 
intermediate  floor  rail.  The  allowable 
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stress  for  occupied  volumes  for  this 
condition  shall  be  one-half  yield  or  one- 
half  the  critical  buckling  stress, 
whichever  is  less. 

(b)  Each  passenger  car  shall  also  be 
designed  to  rest  on  its  roof  so  that  any 
damage  in  occupied  areas  is  limited  to 
roof  sheathing  and  framing.  Deformation 
to  the  roof  sheathing  and  framing  is 
allowed  to  the  extent  necessary  to 
permit  the  vehicle  to  be  supported 
directly  on  the  top  chords  of  the  side 
frames  and  end  frames.  Other  than  roof 
sheathing  and  framing,  the  allowable 
stress  for  occupied  volumes  for  this 
condition  shall  be  one-half  yield  or  one- 
half  the  critical  buckling  stress, 
whichever  is  less. 

1238.217    Sid*  Impact  strength. 

Each  passenger  car  shall  comply  with 
the  following: 

(a)  Side  posts  and  comer  braces.  (1) 
For  "modified  girder,"  "semi- 
monocoque,"  or  tmss  construction,  the 
sum  of  the  section  moduli — about  a 
longitudinal  axis,  taken  at  the  weakest 
horizontal  section  between  the  side  sill 
and  side  plate — of  all  posts  and  braces 
on  each  side  of  the  car  located  between 
the  body  comer  posts  shall  be  not  less 
than  0.30  multiplied  by  the  distance  in 
feet  between  the  centers  of  end  panels. 

(2)  For  "modified  girder"  or  "semi- 
monocoque"  construction  only,  the  sum 
of  the  section  moduli — about  a 
transverse  axis,  taken  at  the  weakest 
horizontal  section  between  side  sill  and 
side  plate — of  all  posts,  braces  and  pier 
panels,  to  the  extent  available,  on  each 
side  of  the  car  located  between  body 
comer  posts  shall  be  not  less  than  0.20 
multiplied  by  the  distance  in  feet 
between  the  centers  of  end  panels. 

(3)  The  center  of  an  end  panel  is  the 
point  midway  between  the  center  of  the 
body  comer  post  and  the  center  of  the 
adjacent  side  post. 

(b)  Sheathing.  (1)  Outside  sheathing 
of  mild,  open-hearth  steel  when  used 
flat,  without  reinforcement  (other  than 
side  posts)  in  a  side  frame  of  "modified 
girder"  or  "semi-monocoque"  shall  not 
be  less  than  Vb  inch  nominal  thickness. 
Other  metals  may  be  used  of  a  thickness 
in  inverse  proportion  to  their  yield 
strengths. 

(2)  Outside  metal  sheathing  of  less 
than  Vb  inch  thickness  may  be  used  only 
if  it  is  reinforced  so  as  to  produce  at 
least  an  equivalent  sectional  area  at  a 
right  angle  to  reinforcements  as  that  of 
the  flat  sheathing  specified  in  paragraph 
(b)(1)  of  this  section. 

(3)  When  the  sheathing  used  for  truss 
construction  serves  no  load-carrying 
function,  the  minimiim  thickness  of  that 
sheathing  shall  be  not  less  than  40 


percent  of  that  specified  in  paragr^h 
(b)(1)  of  this  section. 

§238.218    Tmck-to-car-bodyadachinam. 

Passenger  equipment  shall  have  a 
truck-to-car-body  attachment  with  an 
ultimate  strength  sufficient  to  resist 
without  failure  a  force  of  2g  vertical  on 
the  mass  of  the  truck  and  a  force  of 
250,000  pounds  in  any  horizontal 
direction.  For  purposes  of  this  section, 
the  mass  of  the  truck  includes  axles, 
wheels,  bearings,  the  truck-mounted 
brake  system,  suspension  system 
components,  and  any  other  components 
attached  to  the  truck  by  design. 

§238.221    QIazing. 

(a)  Passenger  equipment  shall  comply 
with  the  applicable  Safety  Glazing 
Standards  contained  in  part  223  of  this 
chapter,  if  required  by  that  part. 

(b)  Glazing  securement  components 
shall  hold  the  glazing  in  place  against 
all  forces  described  in  part  223  of  this 
chapter.  Seciuement  components  shall 
remain  held  to  the  car  body  structure 
against  these  same  forces. 

(c)  Glazing  securement  components 
shall  be  designed  to  resist  the  forces  due 
to  air  pressure  differences  caused  when 
two  trains  pass  at  the  minimum 
separation  for  two  adjacent  tracks,  while 
traveling  in  opposite  directions,  each 
train  traveling  at  the  maximum 
authorized  speed. 

§238^223    Fuel  tanks. 

(a)  External  fuel  tanks.  External 
locomotive  fuel  tanks  shall  cdmply  with 
AAR  Recommended  Practice-506, 
Performance  Requirements  for  Diesel 
Electric  Locomotive  Fuel  Tanks  (as 
adopted  July  1, 1995),  or  an  industry 
standard  providing  at  least  equivalent 
safety  if  approved  by  FRA's  Associate 
Adntirustrator  for  Safety  under  §  238.21. 

(b)  Integral  fuel  tanks.  Integral  fuel 
tanks  shall  be  positioned  in  a  manner  to 
reduce  the  likelihood  of  accidental 
penetration  from  roadway  debris  or 
collision. 

(1)  The  vent  system  spill  protection 
S3rstems  of  integral  foel  tanks  shall  be 
designed  to  prevent  them  from 
becoming  a  path  of  fuel  loss  for  any  tank 
orientation  due  to  a  locomotive 
overtiiming. 

(2)  The  bulkheads  and  skin  of  integral 
fuel  tanks  shall  at  a  minimum  be  made 
of  steel  plate  3/8  of  an  inch  thick  with 

a  25.000-lb  yield  strength,  or  made  of 
material  with  an  equivalent  strength. 
Skid  plates  are  not  required.  Higher 
jrield  strength  material  may  be  used  to 
decrease  the  thickness  of  the  matarial  as 
long  as  an  equivalent  strength  is 
maintained. 


§238.225    Elactrical  system. 

All  passenger  equipment  shall  comply 
with  the  following: 

(a)  Conductors.  Conductor  sizes  shall 
be  selected  on  the  basis  of  current- 
carrying  cafncity,  mechanical  strength, 
temperatiue,  flexibility  requirements, 
and  maximum  allowable  voltage  drop. 
Current-carrying  cap>acity  shall  be 
derated  for  grouping  and  for  operating 
temperature. 

(b)  S4ain  battery  system.  (1)  The  main 
battery  compartment  shall  be  isolated 
fiom  the  cab  and  passenger  seating  areas 
by  a  non-combustible  barrier. 

(2)  Battery  chargera  shall  be  designed 
to  protect  against  overcharging. 

(3)  If  batteries  are  of  the  type  to 
potentially  vent  explosive  gases,  the 
battery  compartment  shall  be  adequately 
ventilated  to  prevent  the  accumulation 
of  explosive  concentrations  of  these 


(c)  Power  dissipation  resistors.  (1) 
Power  dissipating  resistors  shall  be 
adequately  ventilated  to  prevent 
overheat^g  under  worst-case  operating 
conditions  as  determined  by  each 
railroad. 

(2)  Power  dissipation  grids  shall  be 
designed  and  installed  with  sufficient 
isolation  to  prevent  combustion. 

(3)  Resistor  elements  shall  be 
electrically  insulated  from  resistor 
frames,  and  the  frames  shall  be 
electrically  insulated  from  the  supports 
that  hold  diem. 

(d)  Electromagnetic  interference  and 
compatibility.  (1)  The  operating  railroad 
shall  ensure  electromagnetic 
compatibility  of  the  safety-critical 
equipment  systems  with  their 
environment.  Electromagnetic 
compatibility  may  be  achieved  through 
equipment  design  or  changes  to  the 
operating  environment. 

(2)  The  electronic  equipment  shall  not 
produce  electrical  noise  that  affects  the 
safe  performance  of  train  line  control 
and  communications  or  wayside 
signaling  systems. 

(3)  To  contain  electromagnetic 
interference  emissions,  suppression  of 
transients  shall  be  at  the  source 
wherever  possible. 

(4)  All  electronic  equipment  shall  be 
self-protected  from  damage  or  improper 
operation,  or  both,  due  to  high  voltage 
transients  and  long-term  over-voltage  or 
ujider-voltage  conditions.  This  includes 
protection  from  both  power  frequency 
and  harmonic  effects  as  well  as 
protection  from  radio  frequency  signals 
into  the  microwave  frequency  range. 


§23&227 

On  or  after  January  1. 1998 — 
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(a)  All  passenger  equipment  shall 
exhibit  freedom  from  hunting 
oscillations  at  all  speeds. 

(b)  All  passenger  equipment  intended 
for  service  above  110  mph  shall 
demonstrate  stable  operation  during 
pre-revenue  service  qualification  tests  at 
all  speeds  up  to  5  mph  in  excess  of  the 
maximum  intended  operating  speed 
under  worst-case  conditions — including 
component  wear — as  determined  by  the 
operating  railroad. 

{238.229    Sataty  appliances. 

All  passenger  equipment  continues  to 
be  subject  to  the  safety  appliance 
requirements  contained  in  Federal 
statute  at  49  U.S.C.  chapter  203  and  in 
ERA  regulations  at  part  231  and  §  232.2 
of  this  chapter. 

S  238.231    Brake  system. 

Except  as  otherwise  provided  in  this 
section,  on  or  after  January  1, 1998,  the 
following  requirements  apply  to  all 
passenger  equipment  and  passenger 
trains. 

(a)  A  passenger  train's  primly  brake 
system  shall  be  capable  of  stopping  the 
train  with  a  service  application  from  its 
maximum  authorized  operating  speed 
within  the  signal  spacing  existing  on  the 
track  over  which  the  train  is  operating. 

(b)  The  brake  system  design  of 
passenger  equipment  ordered  on  or  after 
January  1, 1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001. 
shall  not  require  an  inspector  to  place 
himself  or  herself  on,  under,  or  between 
components  of  the  equipment  to  observe 
brake  actuation  or  release. 

(c)  Passenger  equipment  shall  be 
provided  with  an  emergency  application 
featiue  that  produces  an  irretrievable 
stop,  using  a  brake  rate  consistent  with 
|Mevailing  adhesion,  passenger  safety, 
and  brake  system  thermal  capacity.  An 
emergency  application  shall  be  available 
at  any  time,  and  shall  be  initiated  by  an 
unintentional  parting  of  the  train. 

(d)  A  passenger  train  brake  system 
shall  respond  as  intended  to  signals 
bom  train  brake  control  line  or  lines. 
Control  lines  shall  be  designed  so  that 
fiulure  or  breakage  of  a  control  line  will 
cause  the  brakes  to  apply  or  will  result 
in  a  default  to  control  lines  that  meet 
this  requirement. 

(ej  Introduction  of  alcohol  or  other 
chemicals  into  the  air  brake  system  of 
passenger  equipment  is  prohibited. 

(f)  The  operating  railroad  shall  require 
that  the  design  and  operation  of  the 
brake  system  resiUts  in  wheels  that  are 
free  of  condemnable  cracks. 

(g)  Disc  brakes  shall  be  designed  and 
operated  to  produce  a  surface 
temperatiue  no  greater  than  the  safe 
operating  temperature  recommended  by 


the  disc  manubcturer  and  verified  by 
testing  or  previous  service. 

(h)  Except  for  a  locomotive  that  is 
ordered  before  January  1, 1999,  and 
placed  in  service  for  the  first  time  before 
January  1 ,  2001 ,  and  except  for  a  private 
car,  all  passenger  equipment  shall  be 
equipped  with  a  hand  or  parking  brake 
that  shall  be: 

(1)  Capable  of  application  or 
activation  by  hand; 

(2J  Capable  of  release  by  hand;  and 

(31  Capable  of  holding  the  loaded  unit 
on  the  maximum  grade  anticipated  by 
the  operating  railroad. 

(ij  Passenger  cars  shall  be  equipped 
with  a  means  to  apply  the  emergency 
brake  that  is  accessible  to  passengers 
and  located  in  the  vestibule  or 
passenger  compartment.  The  emergency 
brake  shall  be  clearly  identified  and 
marked. 

(>)  Locomotives  equipped  with 
blended  brakes  shall  be  designed  so 
that: 

(1)  The  blending  of  friction  and 
dynamic  brake  to  obtain  the  correct 
retarding  force  is  automatic; 

(2J  Loss  of  power  or  failiue  of  the 
dynamic  brake  does  not  result  in 
exceeding  the  allowable  stop  distance; 

(3)  The  friction  brake  alone  is 
adequate  to  safely  stop  the  train  imder 
all  operating  conditions;  and 

(4)  Operation  of  the  friction  brake 
alone  does  not  residt  in  thermal  damage 
to  wheels  or  disc  rotor  surface 
temperatures  exceeding  the 
manufacturer's  recommendation. 

(k)  For  new  designs  of  braking 
systems,  the  design  process  shall 
include  computer  modeling  or 
dynamometer  simulation  of  train 
braking  that  shows  compliance  with 
paragraphs  (f)  and  (g]  of  this  section 
over  the  range  of  equipment  operating 
speeds.  Changes  in  operating  parameters 
shall  require  a  new  simulation  prior  to 
iniulementing  the  changes. 

0)  Locomotives  ordered  on  or  after 
January  1. 1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1.  2001, 
shall  be  equipped  with  effective  air 
coolers  or  dryers  that  provide  air  to  the 
main  reservoir  with  a  dew  point  at  least 
10  degrees  F.  below  ambient 
temperature. 

$238.^33    Inlertor tHtlngs and  surteoes. 

(a)  Each  seat  in  a  passenger  car  shall 
be  securely  fastened  to  the  car  body  so 
as  to  withstand  an  individually  applied 
acceleration  of  4g  acting  in  the  vertical 
and  in  the  lateral  direction  on  the 
deadweight  of  the  seat  or  seats,  if  a 
tandem  unit.  A  seat  attachment  shall 
have  an  ultimate  strength-  capable  of 
resisting  the  longitudinal  inertial  force 
of  8g  acting  on  the  mass  of  the  seat  plus 


the  impact  force  of  the  mass  of  a  95th- 
percentile  male  occupant(s)  being 
decelerated  from  a  relative  speed  of  25 
mph  and  striking  the  scat  from  behind. 

(b)  Overhead  storage  racks  in  a 
passenger  car  shall  provide  longitudinal 
and  lateral  restraint  for  stowed  articles. 
Overhead  storage  racks  shall  be  attached 
to  the  car  body  with  sufficient  strength 
to  resist  loads  due  to  the  following 
individually  applied  accelerations 
acting  on  the  mass  of  the  luggage  stowed 
as  determined  by  the  railroad: 

(1)  longitudinal:  8g; 

(2)  Vertical:  4g;  and 

(3)  Lateral:  4g. 

(cj  Other  interior  fittings  within  a 
passenger  car  shall  be  attached  to  the 
car  body  with  sufficient  strength  to 
withstand  the  following  individually 
applied  accelerations  acting  on  the  mass 
of  the  fitting: 

(1)  Lon^tudinal:  8g; 

(2)  Vertical:  4g;  and 

(3)  Lateral:  4g. 

(d)  To  the  extent  possible,  all  interior 
fittings  in  a  passenger  car,  except  seats, 
shall  be  recessed  or  flush-mounted. 

(e)  Sharp  edges  and  comers  in  a 
locomotive  cab  and  a  passenger  car  shall 
be  either  avoided  or  padded  to  mitigate 
the  consequences  of  an  impact  with 
such  surfaces. 

(fl  Each  floor-mounted  seat  provided 
exclusively  for  a  crewmember  assigned 
to  occupy  the  cab  of  a  locomotive  shall 
be  secured  to  the  car  body  with  an 
attachment  having  an  ultimate  strength 
capable  of  withstanding  the  loads  due  to 
the  following  individually  applied 
accelerations  acting  on  the  mass  of  the 
seat  and  the  crev«rmember  (ranging  from 
a  5th-percentile  female  to  a  95th- 
percentile  male)  occupying  it: 

(1)  Longitudinal:  8g; 

(2)  Lateral:  4g;  and 

(3)  Vertical:  4g. 

S  238.235    Emergency  window  extta. 

Except  as  provided  in  paragraph  (b), 
the  following  requirements  apply  to  all 
passenger  cars  on  or  after  January  1, 
1998— 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  each 
passenger  car  shall  have  a  minimum  of 
four  emergency  window  exits,  either  in 
a  staggered  configuration  or  with  one 
located  at  each  end  of  each  side  of  the 
car. 

(b)  Each  emergency  window  exit  in  a 
passenger  car  placed  in  service  for  the 
first  time  on  or  after  January  1 .  1998, 
shall  have  a  minimum  unobstructed 
opening  with  dimensions  of  24  inches 
horizontally  by  18  inches  vertically. 

(c)  Each  emergency  window  exit  shall 
be  easily  operable  by  a  5th-percentile 
female  without  requiring  the  use  of  a 
tool  or  other  implement. 


(d)  If  the  car  is  bi-level,  each  main 
level  shall  have  a  minimum  of  four 
emergency  window  exits,  either  in  a 
staggered  configiu^tion  or  with  one 
located  at  each  end  of  each  side  of  the 
car. 

(e)  Each  passenger  car  of  special 
design,  such  as  a  sleeping  car,  shall 
have  at  least  one  emergency  window 
exit  in  each  compartment. 

(f)  Marking  and  instructions. 
[Reserved] 

1238237    Ooora. 

(a)  Within  2  years  of  the  effective  date 
of  the  final  rule,  each  powered,  exterior 
side  door  in  a  vestibule  that  is 
partitioned  bom  the  passenger 
compartment  of  a  passenger  car  shall  be 
equipped  with  a  manual  override  that 
is: 

(1)  Capable  of  opening  the  door 
without  power  bom  inside  the  car; 

(2)  Located  adjacent  to  the  door  which 
it  controls;  and 

(3)  Designed  and  maintained  so  that  a 
person  may  access  the  override  device 
from  inside  the  car  without  requiring 
the  use  of  a  tool  or  other  implement 

(b)  Each  passenger  car  ordered  on  or 
after  January  1. 1999,  or  placed  in 
service  for  the  first  time  on  or  after 
January  1 ,  2001 ,  shall  have  a  minimum 
of  foiur  side  doors,  or  the* functional 
equivalent  of  four  side  doors,  each 
permitting  at  least  one  95th-percentile 
male  to  pass  through  at  a  single  time.' 
Each  powered,  exterior  side  door  shall 
be  equipped  with  a  manual  override 
that  is: 

(1)  Capable  of  opening  the  door 
without  power  bota  both  inside  and 
outside  the  car; 

(2)  Located  adjacent  to  the  door  which 
it  controb;  and 

(3)  Designed  and  maintained  so  that  a 
person  may  access  the  override  device 
from  both  inside  and  outside  the  car 
without  requiring  the  use  of  a  tool  or 
other  implement 

(c)  A  railroad  may  protect  a  manual 
override  device  used  to  open  a  powered, 
exterior  door  with  a  cover  or  a  screen 
capable  of  removal  by  a  5th-percentile 
female  without  requiring  the  use  of  a 
tool  or  other  implement  If  the  method 
of  removing  the  protective  cover  or 
screen  entails  breaking  or  shattering  it, 
the  cover  or  screen  shall  be  scored, 
perforated,  or  otherwise  weakened  so 
that  a  5th-percentile  female  can 
penetrate  the  cover  or  screen  with  a 
single  blow  of  her  fist  without  injury  to 
her  hand. 


(d)  Marking  and  instructions. 
(Reserved] 

1238.239    Automstad  monitoring. 

(a)  Except  as  further  specified  in  this 
paragraph,  on  or  after  January  1. 1998. 
a  working  alerter  or  deadman  control 
shall  be  provided  in  the  controlling 
locomotive  of  each  passenger  train 
operating  in  other  than  cab  signal, 
automatic  train  control,  or  automatic 
train  stop  territory.  If  the  controlling 
locomotive  is  ordered  on  or  after 
January  1, 1999,  or  placed  into  service 
for  the  first  time  on  or  after  January  1, 
2001,  a  working  alerter  shall  be 
provided. 

(b)  Alerter  or  deadman  control  timing 
shall  be  set  by  the  operating  railroad 
taking  into  consideration  maximum 
train  speed  and  capabilities  of  the  signal 
system.  The  railroad  shall  document  the 
basis  for  setting  alerter  or  deadman 
control  timing  and  make  this 
documentation  available  to  FRA  upon 
request 

(c)  If  the  train  operator  does  not 
respond  to  the  alerter  or  maintain 
proper  contact  with  the  deadman 
control,  it  shall  initiate  a  penalty  brake 
application. 

(d)  The  following  procedures  apply  if 
the  alerter  or  deadman  control  fails  en 
route: 

(1)  A  second  person  qualified  on  the 
signal  system  and  brake  application 
procedures  shall  be  stationed  in  the  cab; 
or 

(2)  The  engineer  shall  be  in  constant 
commimication  with  a  second 
crewmember  until  the  train  reaches  the 
next  terminal. 

Subpart  D— Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipment 

$238,301    Scope. 

This  subpart  contains  requirements 
pertaining  to  the  inspection,  testing,  and 
maintenance  of  passenger  equipment 
operating  at  speeds  not  exceeding  125 
miles  per  hour.  The  requirements  in  this 
subpart  address  the  inspection,  testing, 
and  maintenance  of  the  brake  system  as 
well  as  other  mechanical  and  electrical 
components  covered  by  this  part 

1238.303    Exterior  calendar  day 
mechanical  inspection  of  paasangar  cars 
and  unpowered  vaMdea  uaad  in  | 


'  Tha  Americans  with  Disabilities  Act  (ADA) 
AooaMtbility  Specifications  for  Tnmsportation 
Vehicles  also  contain  requirements  for  doorway 
clearance  (See  Title  49  Code  of  Federal  Regulations 
Part  38). 


(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  passenger  car 
and  each  impowered  vehicle  used  in  a 
passenger  train  shall  receive  an  exterior 
mechanical  safety  inspection  at  least 
once  each  calendar  day  that  the 
equipment  is  placed  in  service.  (Note: 
The  exterior  inspection  of  a  passenger 


car  classified  as  a  locomotive  under  part 
229  of  this  chapter  shall  be  in 
accordance  with  this  part  as  well  as  part 
229  of  this  chapter.) 

(b)  The  exterior  calendar  day 
mechanical  safety  inspection  shall  be 
performed  by  a  qualified  mechanical 
inspector  as  defined  in  §  238.5. 

(c)  As  part  of  the  exterior  inspection, 
the  railroad  shall  verify  conformity  with 
the  following  conditions,  and 
nonconformity  with  any  such  condition 
renders  the  passenger  car  or  unpowered 
vehicle  used  in  a  passenger  train 
defective  whenever  discovered  in 
service: 

(1)  Products  of  combustion  are 
released  entirely  outside  the  cab  and 
other  compartments. 

(2)  All  battery  containers  are  vented 
and  all  batteries  are  kept  from  gassing 
excessively. 

(3)  Each  coupler  is  in  the  follovving 
condition: 

(1)  The  distance  between  the  guard 
arm  and  the  knuckle  nose  is  not  more 
than  5%  inches  on  standard  type 
couplers  (MCB  contour  1904)  or  more 
than  5Vie  inches  on  D&E  couplers; 

(ii)  Sidewall  or  pin  bearing  bosses  and 
the  pulling  face  of  the  knuckles  are  not 
broken  or  cracked; 

(iii)  The  coupler  assembly  is  equipped 
with  anti-creep  protection; 

(iv)  The  free  slack  in  the  coupler  or 
drawbar  not  absorbed  by  friction 
devices  or  draft  gears  is  not  more  than 
V2  inch; 

(v)  The  coupler  carrier  is  not  broken 
or  cracked; 

(vi)  The  yoke  is  not  broken  or  cracked; 
and 

(vii)  The  draft  gear  is  not  broken. 

(4)  A  device  is  provided  under  the 
lower  end  of  all  drawbar  pins  and 
articulated  connection  pins  to  prevent 
the  pin  from  falling  out  of  place  in  case 
of  breakage. 

(5)  The  suspension  system,  including 
the  spring  rigging,  is  in  the  following 
condition: 

(i)  Protective  construction  or  safety 
hangers  are  provided  to  prevent  spring 
planks,  spring  seats,  or  bolsters  from 
dropping  to  the  track  struct\ue  in  event 
of  a  hanger  or  spring  feilure; 

(ii)  The  top  (long)  leaf  or  any  of  the 
other  three  leaves  of  the  elliptical  spring 
is  not  broken,  except  when  a  spring  is 
part  of  a  nest  of  three  or  more  springs 
and  none  of  the  other  springs  in  the  nest 
has  its  top  leaf  or  any  of  the  other  three 
leaves  broken; 

(iii)  The  outer  coil  spring  or  saddle  is 
not  broken; 

(iv)  The  equalizers,  hangers,  bolts, 
gibs,  or  pins  are  not  cracked  or  broken; 

(v)  The  coil  spring  is  not  fully 
compressed  whim  the  car  is  at  rest; 
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(vi)  The  shock  absorber  is  not  broken 
or  leaking  clearly  formed  droplets  of  oil 
or  other  fluid;  and 

(vii)  Air  bags  or  other  pneumatic 
suspension  system  components  inflate 
or  deflate,  as  applicable,  correctly  and 
otherwise  operate  as  intended. 

(6)  All  trucks  are  in  the  following 
condition: 

(i)  Equipped  with  a  device  or  securing 
arrangement  to  prevent  the  truck  and 
car  body  from  separating  in  case  of 
derailment; 

(ii)  All  tie  bars  are  not  loose; 

(iii)  All  center  castings,  motor 
suspension  lugs,  equalizers,  hangers, 
gibs,  or  pins  are  not  cracked  or  broken; 
and 

(iv)  The  truck  frame  is  not  broken  and 
is  not  cracked  in  a  stress  area  that  may 
afiiect  its  structural  integrity. 

(7)  All  side  bearings  are  in  the 
following  condition: 

(i)  All  friction  side  bearings  with 
springs  designed  to  carry  weight  do  not 
have  more  than  25  percent  of  the 
springs  in  any  one  nest  broken; 

(ii)  All  friction  side  bearings  do  not 
run  in  contact  unless  designed  to  carry 
weight;  and 

(iii)  The  maximum  clearance  of  all 
side  bearings  does  not  exceed  the 
manufacturer's  recommendation. 

(8)  All  wheels  do  not  have  any  of  the 
following  conditions: 

(i)  A  single  flat  spot  that  is  2V2  inches 
or  more  in  length,  or  two  adjoining 
spots  that  are  each  two  or  more  inches 
in  length; 

(ii)  A  gouge  or  chip  in  the  flange  that 
is  more  than  V/z  inches  in  length  and 
*/2  inch  in  width; 

(iii)  A  broken  rim,  if  the  tread, 
measured  from  the  flange  at  a  point  % 
of  an  inch  above  the  tread,  is  less  than 
3V4  inches  in  width. 

(iv)  A  shelled-out  spot  2V2  inches  or 
more  in  length,  or  two  adjoining  spots 
that  are  each  two  or  more  inches  in 
length; 

(v)  A  seam  running  lengthwise  that  is 
within  3^4  inches  of  the  flange; 

(vi)  A  flange  worn  to  a  %  inch 
thickness  or  less,  gauged  at  a  point  % 
of  an  inch  above  the  tread; 

(vii)  A  tread  worn  hoUow  Via  inch  or 
more; 

(viii)  A  flange  height  of  1  '/z  inches  or 
more  measured  from  the  tread  to  the  top 
of  the  flange; 

(ix)  A  rim  less  than  1  inch  thick; 

(x)  A  crack  or  break  in  the  flange, 
tread,  rim,  plate,  or  hub;     . 

(xi)  A  loose  wheel;  or 

(xii)  A  weld. 

(9)  No  part  or  appliance  of  a  passenger 
coach,  except  the  wheels,  is  less  than 
2\^  inches  above  the  top  of  the  rail. 

(10)  All  unguarded,  noncurrent- 
carrying  metal  parts  subject  to  becoming 


charged  are  grounded  or  thoroughly 
insulated. 

(11)  All  jiunpers  and  cable 
coimections  are  in  the  fsilowing 
condition: 

(i)  All  jumpers  and  cable  coimections 
between  coaches,  between  locomotives, 
or  between  a  locomotive  and  a  coach  are 
located  and  guarded  in  a  manner  that 
provides  sufficient  vertical  clearance. 
Jumpers  and  cable  connections  may  not 
hang  with  one  end  free; 

(ii)  The  insulation  is  not  broken  ox 
badly  chafed; 

(iii)  No  plug,  receptacle,  or  terminal  is 
broken;  and 

(iv)  No  strand  of  wire  is  broken  Qt 
protruding. 

(12)  All  doors  and  cover  plates 
guarding  high  voltage  equipment  are 
marked  "Danger — High  Voltage"  or  with 
the  word  "Danger"  and  the  normal 
voltage  carried  by  the  parts  so  protected. 

(13)  All  buffer  plates  are  in  place. 

(14)  If  so  equipped,  all  diaphragms  are 
in  place  and  properly  aligned. 

(15)  All  secondary  braking  systems 
are  working. 

(d)  A  long-distance  intercity 
passenger  train  that  misses  a  scheduled 
exterior  calendar  day  mechanical 
inspection  due  to  a  delay  en  route  may 
continue  in  service  to  the  location 
where  the  inspection  was  scheduled  to 
be  performed.  At  that  point,  an  exterior 
calendtu  day  mechanical  inspection 
shall  be  performed  prior  to  retiuming  the 
equipment  to  service.  This  flexibility 
applies  only  to  the  exterior  mechanical 
safety  inspections  required  by  this 
section,  and  does  not  relieve  the 
railroad  of  the  responsibility  to  perform 
a  calendar  day  inspection  on  a  unit 
classified  as  a  "locomotive"  under  part 
229  of  this  chapter  as  required  by 

§  229.21  of  this  chapter. 

(e)  Cars  requiring  a  single  car  test  in 
accordance  with  §  238.311  that  are  being 
moved  in  service  to  a  location  where  the 
single  car  test  can  be  performed  shall 
have  the  single  car  test  completed  prior 
to,  or  as  a  pari  of,  the  calendar  day 
mechanical  inspection. 

1238.306    Intartor  calendar  day  medMnical 
inapection  of  passenger  cars. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  passenger  car 
shall  receive  an  interior  mechanical 
safety  inspection  at  least  once  each 
calendar  day  that  it  is  placed  in  service. 

(b)  The  interior  daily  mechanical 
inspection  shall  be  performed  by  a 
qualified  person  or  a  qualified 
mechanical  inspector. 

(c)  As  part  of  the  daily  interior 
mechanical  inspection,  the  railroad 
shall  verify  conformity  with  the 
following  conditions,  and 


nonconformity  with  any  such  condition 
renders  the  car  defective  whenever 
discovered  in  service,  except  as 
provided  in  paragraph  (c)(5)  of  this 
section: 

(1)  All  fian  openings,  exposed  gears 
and  pinions,  exposed  moving  parts  of 
mechanisms,  pipes  carrying  hot  gases 
and  high-voltage  equipment,  switches, 
circuit  breakers,  contactors,  relays,  grid 
resistors,  and  fuses  are  in  non- 
hazardous  locations  or  equipped  with 
guards  to  prevent  personal  injury. 

(2)  The  words  "Emergency  Brake 
Valve"  are  legibly  stenciled  or  marked 
near  each  brake  pipe  valve  or  shown  on 
an  adjacent  badge  plate. 

(3)  All  doors  and  cover  plates 
guarding  high  voltage  equipment  are 
marked  "Danger — High  Voltage"  or  with 
the  word  "Danger"  and  the  normal 
voltage  carried  by  the  parts  so  protected. 

(4)  All  trap  doors  safely  operate  and 
securely  latch  in  place  in  both  the  up 
and  down  position. 

(5)  All  end  doors  and  side  doors 
operate  safely  and  as  intended.  If  all  of 
the  following  conditions  are  satisfied, 
the  car  may  remain  in  passenger  service 
until  the  next  interior  calendar  day 
mechanical  inspection  is  due  at  which 
time  the  appropriate  repturs  shall  be 
made: 

(i)  A  qualified  person  or  a  qualified 
mechanical  inspector  determines  that 
the  repairs  necessary  to  bring  a  door 
into  compliance  cannot  be  performed  at 
the  time  the  interior  mechanical 
inspection  is  conducted; 

(ii)  A  qualified  person  or  a  qualified 
mechanical  inspector  determines  that  it 
is  safe  to  move  the  equipment  in 
passenger  service;  and 

(iii)  A  tag  is  prominently  displayed  on 
the  door  indicating  that  the  door  is 
defective. 

(6)  All  safety-related  signage  is  in 
place  and  legible. 

(7)  All  vestibule  steps  are  illuminated. 

(8)  All  manual  door  releases  are  in 
place  based  on  a  visual  inspection. 

(d)  A  long-distance  intercity 
passenger  train  that  misses  a  scheduled 
calendar  day  interior  mechanical 
inspection  due  to  a  delay  en  route  may 
continue  in  service  to  the  location 
where  the  inspection  was  scheduled  to 
be  performed.  At  that  point,  an  interior 
calendar  day  mechanical  inspection 
shall  be  performed  prior  to  returning  the 
equipment  to  service. 

1238.307    Periodic  mechanicai  inspection 
ofpasssngsrcars. 

(a)  Railroads  shall  conduct  periodic 
inspections  of  passenger  cars  as 
required  by  this  section  and  as 
warranted  by  data  developed  under 
S$  238.103  and  238.109.  A  periodic 


inspection  conducted  under  part  229  of 
this  chapter  satisfies  the  requirement  of 
this  section  with  respect  to  the  features 


>)  The  periodic  inspection  program 
shall  sjMcifically  include  the  following 
interior  faatures,  which  shall  be 
inspected  not  less  frequently  than  each 
180  days.  At  a  TniniiniiTn ,  this 
inspection  shall  determine  that: 

(1)  Floors  of  passageways  and 
compartments  are  free  from  oil,  water, 
waste,  or  any  obstruction  that  creates  a 
slipping,  tripping,  or  fire  hazard,  and 
floors  are  properly  treated  to  provide 
secure  footing. 

(2)  Emngency  lighting  systems  are 
operaticHxal. 

(3)  With  rmaid  to  switches: 
(i)  All  hand-operated  switches 

carr3nng  currents  with  a  potential  of 
more  than  150  volts  that  may  be 
operated  while  under  load  are  covered 
and  are  operative  from  the  outside  of  the 
cover; 

(ii)  A  means  is  provided  to  display 
whether  the  switches  are  open  or 
closed;  and 

(iii)  Switches  not  designed  to  be 
operated  safely  while  under  load  are 
l^bly  mariwd  with  the  voltage  carried 
and  the  words  "must  not  be  operated 
under  load". 

(4)  Seats  and  seat  attachments  are  not 
broken  or  loose. 

(5)  Luggage  racks  are  not  broken  at 
loose. 

(6)  All  beds  and  bunks  are  not  broken 
or  loose,  and  all  restraints  or  safety 
latches  and  straps  are  in  place  and 
function  as  intended. 

(7)  A  representative  sample  of 
emergency  window  exits  on  its  cars 
properly  operate,  in  accordance  with  the 
requiremmits  of  §  239.107  of  this 
chapter. 

(8)  All  manual  door  releases  operate 
as  intended. 

(c)  Nonconformity  with  any  of  the 
ccMiditions  set  forth  in  this  section 
renders  the  car  defective  whenever 
discovered  in  service. 

f23t,3tl    Periodic  braks  equipment 


(a)  General.  (1)  This  secticm  contains 
the  minimum  intervals  at  which  the 
brake  equipment  cm  various  types  of 
passenger  equipment  shall  be 
periodically  cleaned,  repaired,  aid 
tested.  This  maintenance  procedure 
requires  that  all  of  the  equipment's 
brake  system  pneumatic  components 
that  ctmtain  moving  parts  and  are  sealed 
against  air  leaks  be  removed  fit>m  the 
equipment,  disassembled,  cleaned,  and 
lubricated  and  that  the  parts  that  can 
deteriorate  with  age  be  replaced. 

(2)  A  railroad  may  petition  FRA's 
Associate  Administrator  for  Safety  to 


approve  alternative  maintenance 
procedtires  providing  equivalent  safety, 
in  lieu  of  the  requirements  of  this 
section.  The  petition  shall  be  filed  as 
provided  in  $  238.21. 

(b)  ^4U  locanotives.  The  brake 
equipment  of  each  KfU  locomotive  shall 
be  cleaned,  repaired,  and  tested  at 
intervals  in  accordance  with  tha 
following  schedule: 

(1)  Every  736  days  if  4e  MU 
locomotive  is  part  of  a  fleet  that  is  not 
100  percmt  equipped  with  air  dryers. 

(2)  Every  1.104  days  if  the  MU 
looMnotive  is  part  of  a  fleet  that  is  100 
percent  equipped  with  air  dryers  and  is 
equipped  with  PS-68,  26-C.  26-L,  PS- 
90.  CS-1.  RT-5A.  GRE-1.  CS-2.  or  2fr- 
R  brake  systems.  (This  listing  of  brake 
system  tj^ies  is  intended  to  subsume  all 
brake  systems  using  26  type,  ABD,  or 
ABDW  control  valves  and  PS68,  PS-90, 
26B-1,  26C,  26CE,  26-Bl,  30CDW,  or 
3(ffiCDW  eogiBeer's  brake  v^ves.) 

(3)  Every  736  days  for  all  other  MU 
locomotives. 

(c)  Conventional  locomotives.  The 
brake  equipment  of  each  conventional    * 
locomotive  shall  be  cleaned,  repaired, 
and  tested  at  intervals  in  accordance 
with  foUowing  schedule: 

(1)  Every  1,104  days  for  a  loonnotive 
equipped  with  a  26-^  or  equivalent 
brake  system. 

(2)  Every  736  days  for  a  locomotive 
equipped  with  other  than  a  26-L  or 
equivalent  brake  system. 

(d)  Passenger  coaches  and  other 
unpowered  vehicles.  The  brake 
equipment  (m  each  passenger  coach  and 
each  other  unpowerad  vehicle  used  in  a 
passenger  train  shall  be  cleaned, 
repaired,  and  tested  at  intervals  in 
accordance  with  following  schedule: 

(1)  Every  1,476  days  for  a  coach  or 
vehicle  equipped  with  a  2&-C  or 
equivalent  brake  system. 

(2)  Every  1,104  days  for  a  coach  or 
vehicle  equipped  with  other  than  a  26- 
C  or  equivalent  brake  system. 

(e)  Cab  cars.  Hie  brake  equipment  of 
each  cab  car  shall  be  cleaned,  repaired, 
and  tested  in  accordance  with  the 
following  schedule: 

(1)  Every  1,476  days  for  that  portion 
of  the  cab  car  brake  system  using  brake 
valves  that  are  identical  to  the  passenger 
coach  26-C  brake  system; 

(2)  Every  1,104  days  for  that  portion 
of  the  cab  car  brake  system  using  brake 
valves  that  are  identical  to  the 
locomotive  26-L  brake  system;  and 

(3)  Every  732  days  for  all  other  types 
of  cab  cat  brake  valves. 

(f)  Records  of  periodic  maintenance. 
The  date  and  place  of  the  cleaning, 
repairing,  and  testing  required  by  this 
section  shall  be  recorded  on  Form  FRA 
6180-49A  or  a  similar  form  developed 


by  the  railroad  containing  the  «nn«» 
information,  and  the  person  performing 
the  work  and  that  person's  supervisor 
shall  sign  the  form.  Alternatively,  the 
raiboad  may  stencil  the  vehicle  with  the 
date  and  place  of  the  cleaning, 
repairing,  and  testing  and  m»int«{n  an 
electronic  record  of  the  person 
performing  the  work  and  that  person's 
supervisor.  A  reccnd  of  the  parts  of  the 
air  brake  system  that  are  cleaned.  - 
repaired,  and  tested  shall  be  kept  in  the 
railroad's  files,  the  cab  of  the 
locomotive,  or  a  designated  location  in 
the  passenger  car  until  the  next  such 
periodic  test  is  perf(umed 
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(a)  Single  car  tests  of  aU  passenger 
cars  and  all  unpovmred  vehicles  used  in 
passenger  trains  shall  be  pwfotmed  in 
accordance  with  the  AAR  Standard  S- 
044  contained  in  AAR  "Instruction 
Pamphlet  5039-4,  Supplement  3"  (April 
1991),  or  an  alternative  procedure 
approved  by  FRA's  Associate 
Administrator  for  Safety  under  §  238.21. 

(b)  A  railroad  shall  perform  a  single 
car  test  of  the  brake  system  of  a  car  or 
vehicle  described  in  paragraph  (a)  of 
this  section  when  the  car  or  vehicle  is 
found  with  tme  or  more  of  the  following 
wheel  defects: 

(1)  Built-up  tread; 

(2)  Slid  flat  wheel; 

(3)  Thermal  cracks; 

<4)  Overheated  wheel;  m 
(5)  Shelling. 

(c)  Except  as  provided  in  paragraph 
(e)  of  this  section,  a  railroad  shall 
perfbnn  a  single  car  test  of  the  brake 
system  of  a  car  or  vehicle  described  in 
paragraph  (a)  of  this  section  when: 

(1)  The  car  or  vehicle  is  placed  in 
service  after  having  been  out  of  service 
for  30  days  or  more; 

(2)  The  trainline  is  repaired;  or 

(3)  One  or  more  of  the  following 
conventional  air  brake  equipment  items 
is  removed,  repaired,  or  replaced: 

(i)  Brake  reservoir; 
(ii)  Brake  cylinder; 
(iii)  Piston  assembly: 
(iv)  Vent  valve; 
(v)  Quick  service  valve; 
(vi)  Brake  cylinder  release  valve; 
(vii)  Modulating  valve  or  slack 
adjuster; 
(viii)  Relay  valve; 
(ix)  Angle  cock  or  oitout  code; 
(x)  Service  portion; 
(xi)  Emergency  portion;  or 
(xii)  Pipe  bradcet. 

(d)  Eaoi  single  car  test  required  by 
this  section  shall  be  performed  by  a 
qualified  mechanical  inspector. 

(e)  If  the  single  car  test  caimot  be 
made  at  the  point  where  repairs  are 
made,  the  car  may  be  moved  in 
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passenger  service  to  the  next  forward 
location  where  the  test  can  be  made. 
The  single  car  test  shall  be  completed 
prior  to,  or  as  a  part  of,  the  car's  next 
calendar  day  mechanical  inspection. 


f  231^3    CtaMl 

(a)  Each  commuter  and  short-distance 
intercity  passenger  train  shall  receive  a 
Class  I  brake  test  once  each  calendar  day 
that  the  train  is  placed  m  remains  in 
passenger  service. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  each  long-distance 
intercity  passenger  train  shall  receive  a 
Class  I  brake  test: 

(1)  Prior  to  the  train's  departure  from 
an  originating  terminal;  and 

(2)  Every  1 ,500  miles  or  once  each 
additional  calendar  day,  whichever 
occurs  first,  that  the  train  remains  in 


passenger  service. 

lass  I  brake  test  shall  be 


continuous 

(c)  Each  C 
performed  by  a  qualified  mechanical 
inspector. 

(d)  Each  Class  I  brake  test  may  be 
performed  either  separately  or  in 
conjunction  with  the  calendar  day 
mechanical  inspection  required  under 
§238.303. 

(e)  Except  as  provided  in  §  238.15(b), 
a  railroad  shall  not  use  or  haul  a 
passenger  train  in  passenger  service 
from  a  location  where  a  Class  I  brake 
test  has  been  performed,  or  was  required 
by  this  part  to  have  been  performed, 
with  less  than  100  percent  operative 
brakes. 

(f)  A  Class  I  brake  test  shall  determine 
and  ensure  that: 

(1)  The  fiiction  brakes  apply  and 
remain  applied  on  each  car  in  the  train 
until  a  release  of  the  brakes  has  been 
initiated  on  each  car  in  response  to  train 
line  electric,  pneumatic,  or  other 
signals.  This  test  shall  include  a 
verification  that  each  side  of  each  car's 
brake  system  responds  properly  to 
application  and  release  signals; 

(2)  The  brake  shoes  or  pads  are  firmly 
seated  against  the  wheel  or  disk  with 
the  brakes  applied; 

(3)  Piston  travel  is  within  prescribed 
limits,  either  by  direct  observation, 
observation  of  an  actuator,  or  by 
observation  of  the  clearance  between  the 
brake  shoe  and  the  wheel  with  the 
brakes  released: 

(4)  The  commimicating  signal  system 
is  tested  and  known  to  be  operating  as 
intended; 

(5)  Each  brake  shoe  is  securely 
fastened  and  aligned  in  relation  to  the 
wheel; 

(9)  The  engineer's  brake  valve  or 
controller  will  cause  the  proper  train 
line  commands  for  each  position  or 
brake  level  setting; 

(7)  Brake  pipe  leakage  does  not 
exceed  5  pounds-per-square-inch  per 


minute  if  leakage  Mdll  affect  service 
performance; 

(8)  The  emergency  brake  application 
and  deadman  pedal  or  other  emergency 
control  devices  function  as  intended; 

(9)  Each  brake  shoe  or  pad  is  not 
below  the  minimum  thickness 
established  by  the  railroad.  This 
thickness  shall  not  be  less  than  the 
minimum  thickness  necessary  to  safely 
travel  the  maximum  distance  allowed 
between  Class  I  brake  system  tests: 

(10)  Each  angle  cock  and  cutout  cock 
is  properly  positioned; 

(11)  Brake  rigging  does  not  bind  or 
foul  so  as  to  impede  the  force  delivered 
to  a  brake  shoe,  impede  the  release  of 

a  brake  shoe,  or  otherwise  adversely 
affect  the  operation  of  brake  system; 

(12)  If  the  train  is  equipped  with 
electropneiunatic  brakes,  an 
electropneumatic  application  of  the 
brakes  is  made  and  that  the  train  is 
walked  to  determine  that  the  brakes  on 
each  car  in  the  train  properly  apply; 

(13)  Each  brake  disc  is  free  of  cracks; 

(14)  If  the  equipment  is  provided  with 
a  Inake  indicator,  the  brake  indicator 
operates  as  intended;  and 

(15)  The  conununication  of  brake  pipe 
pressure  changes  at  the  rear  of  the  train 
is  verified. 

(g)  A  qualified  mechanical  inspector 
that  performs  a  Class  I  brake  test  on  a 
train  shall  place  in  the  cab  of  the 
controlling  locomotive  of  the  train  a 
written  statement,  which  shall  be 
retained  in  the  cab  until  the  next  Class 
I  brake  test  is  performed  and  which 
shall  contain  the  following  information: 

(1)  Date  and  time  the  Class  I  brake  test 
was  performed; 

(2)  Location  where  the  test  was 
performed;  and 

(3)  The  number  of  the  controlling 
locomotive  of  the  train. 

(h)  A  long-distance,  intercity 
passenger  train  that  misses  a  scheduled 
calendar  day  Class  I  brake  test  due  to  a 
delay  en  route  may  proceed  to  the  point 
where  the  Class  I  brake  test  was 
scheduled  to  be  performed.  A  Class  I 
brake  test  shall  be  completed  at  that 
point  prior  to  placing  the  train  back  in 
service. 

1238.315    Ctees  iA  brake  test 

(a)  Except  as  provided  in  paragraph 
(b)(1)  of  this  section,  either  a  Class  I  or 
Class  LA  brake  test  shall  be  performed: 

(1)  Prior  to  the  firat  morning  departiue 
of  each  commuter  or  short-distance 
intercity  passenger  train;  and 

(2)  Prior  to  placing  a  train  in  service 
that  has  been  off  a  source  of  compressed 
air  for  more  than  four  hours. 

(b)  A  commuter  or  short-distance 
intercity  passenger  train  that  provides 
continuing  late  night  service  that  began 


prior  to  midnight  may  complete  its  daily 
operating  cycle  after  midnight  without 
performing  another  Class  I  or  Class  lA 
brake  test  A  Class  I  or  Class  LA  brake 
test  shall  be  performed  on  such  a  train 
before  it  starts  a  new  daily  operating 
cycle. 

(c)  A  Class  I  or  Class  lA  test  may  be 
performed  at  a  shop  or  yard  site  and 
need  not  be  repeated  at  the  first 
passenger  terminal  if  the  train  remains 
on  a  source  of  compressed  air  and  in  the 
custody  of  the  train  crew. 

(d)  The  Class  LA  test  shall  be 
performed  by  either  a  qualified  person 
or  a  qualified  mechanical  inspector  as 
defined  in  §  238.5. 

(e)  Except  as  provided  in  §  238.15(b), 
a  railroad  shall  not  use  or  haul  a 
passenger  train  in  passenger  service 
bom  a  location  where  a  Class  LA  brake 
test  has  been  performed,  or  was  required 
by  this  part  to  have  been  performed, 
Mdth  less  than  100  percent  operative 
brakes. 

(f)  Ln  performing  a  Class  LA  brake  test, 
it  shall  be  determined  that: 

(1)  Brake  pipe  leakage  does  not 
exceed  5  pounds-per-square-inch  per 
minute  if  brake  pipe  leakage  will  affiect 
service  performance; 

(2)  Each  brake  sets  and  releases  by 
inspecting  in  the  manner  described  in 
[>aragraph  (g)  of  this  section; 

(3)  The  emergency  brake  application 
and  the  deadman  pedal  or  other 
emergency  control  devices  function  as 
intended; 

(4)  Each  angle  cock  and  cutout  cock 
is  properly  set; 

(5)  To  the  extent  determinable,  piston 
travel  is  within  the  nominal  range  for 
the  type  of  brake  equipment;  and 

(6)  Brake  pipe  pressure  changes  at  the 
rear  of  the  train  are  properly 
communicated  to  the  controlling 
locomotive. 

(g)  In  determining  whether  each  brake 
sets  and  releases — 

(1)  The  inspection  of  the  set  and 
release  of  the  brakes  shall  be  completed 
by  walking  the  train  to  directly  observe 
the  set  and  release  of  each  brake,  if  the 
railroad  determines  that  such  a 
procedure  is  safe. 

(2)  If  the  railroad  determines  that 
operating  conditions  pose  a  safety 
hazard  to  an  inspector  walking  the 
brakes,  brake  indicators  may  be  used  to 
verify  the  set  and  release  on  cars  so 
equipped.  However,  the  observation  of 
the  brake  indicators  shall  not  be  made 
from  the  cab  of  the  locomotive.  The 
inspector  shall  position  himself  or 
herself  to  be  able  to  accurately  observe 
the  indicaton. 
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§238.317    Ciaes  H  braiw  iMt 

(a)  A  Class  II  brake  test  shall  be 
performed  on  a  passenger  train  when 
any  of  the  following  events  occur. 

(1)  Whenever  the  control  stand  used 
to  control  the  train  is  changed; 

(2)  When  previously  tested  units  are 
added  to  or  removed  from  the  train;  and 

(3)  When  an  operator  first  takes 
charge  of  the  train,  except  for  face-to- 
face  relief. 

(b)  A  Class  n  brake  test  shall  be 
f>erformed  by  a  qualified  peraon  or  a 
qualified  mechanical  inspector. 

(c)  A  railroad  shall  not  use  or  haul  a 
passenger  train  in  passenger  service 
from  a  terminal  or  yard  where  a  Qass 

n  brake  test  has  been  performed,  or  was 
required  by  this  part  to  have  been 
performed,  with  any  of  the  brakes 
known  to  be  cutout,  inoperative,  or 
defective. 

(d)  In  performing  a  Class  II  brake  test 
on  a  train,  a  railroad  shall  determine 
that: 

(1)  The  brakes  on  the  rear  unit  of  the 
train  apply  and  release  in  response  to  a 
signal  from  the  engineer's  brake  valve  or 
controller- of  the  leading  or  controlling 
unit; 

(2)  The  emergency  brake  application 
and  deadman  pedal  or  other  emergency 
control  devices  function  as  intended; 
and 

(3)  Brake  pipe  pressure  changes  are 
properly  communicated  at  the  rear  of 
the  train. 

f  238.319    Running  brake  tset 

(a)  As  soon  as  conditions  safely 
permit,  a  running  brake  test  shall  be 
performed  on  each  passenger  train  after 
the  train  has  received,  or  was  required 
under  this  part  to  have  received,  either 

a  Class  I.  Class  LA,  or  Class  LI  brake  test.^ 

(b)  The  running  brake  test  shall  be 
conducted  in  accordance  with  the 
railroad's  established  operating  rules, 
and  shall  be  made  by  applying  brakes  in 
a  manner  that  allows  the  enginoer  to 
ascertain  whether  the  brakes  are 
operating  properly. 

(c)  If  the  engineer  determines  that  the 
brakes  are  not  operating  properly,  the 
engineer  shall  stop  the  train  and  follow 
the  procedures  provided  in  §  238.15. 

Subpart  E— Specific  Requirements  for 
Tier  11  Pasaenger  Equipment 


S  238.401 

This  subpart  contains  specific 
lequirements  for  railroad  passenger 
equipment  eperating  at  speeds 
exceeding  125  mph  but  not  exceeding 
150  mph.  As  sUted  in  §  238.433(b),  all 
such  passeager  equipment  remains 
subject  to  the  requirements  concerning 
couplers  and  uncoupling  devices 


contained  in  Federal  statute  at  49  U.S.C. 
chapter  203  and  in  FRA  regulations  at 
part  231  and  §  232.2  of  this  chapter.  The 
requirements  of  this  subpart  are 
effective  on  the  effective  date  of  the 
final  rule. 

S238.403    Cresh energy manegement 
requirements. 

(a)  Each  power  car  and  trailer  car 
shall  be  designed  with  a  crash  energy 
management  system  to  dissipate  kinetic 
energy  during  a  collision.  The  rash 
energy  management  system  shall 
provide  a  controlled  deformation  and 
collapse  of  designated  sections  within 
the  unoccupied  voliimes  to  absorb 
collision  energy  and  to  reduce  the 
decelerations  on  passengers  and 
crewmemben  resulting  from  dynamic 
forces  transmitted  to  occupied  volumes. 

(b)  The  design  of  each  unit  shall 
consist  of  an  occupied  volume  located 
between  two  normally  unoccupied 
voluimes.  Where  practical,  sections 
within  the  unoccupied  volumes  shall  be 
designed  to  be  structurally  weaker  than 
the  occupied  volume.  During  a 
collision,  the  designated  sections  within 
the  unoccupied  volumes  shall  start  to 
deform  and  eventually  collapse  in  a 
controlled  fashion  to  dissipate  energy 
before  any  structural  damage  occurs  to 
the  occupied  volume. 

(c)  At  a  minimum,  the  train  shall  be 
designed  to  meet  the  following 
reouirements: 

(1)  Thirteen  megajoules  (MJ)  shall  be 
absorbed  at  each  end  of  the  train 
through  the  controlled  crushing  of 
unoccupied  or  occasionally  occupied 
spaces,  and  of  this  amount  a  minimniri 
of  5  M)  shall  be  absorbed  outboard  of 
the  operator's  cab  in  each  power  car, 

(2)  A  minimum  of  an  additional  3  MJ 
shall  be  absorbed  by  the  power  car 
structiue  between  the  operator's  cab  and 
the  first  trailer  car  and 

(3)  The  end  of  the  first  trailer  car 
adjacent  to  each  power  car  shall  absorb 
a  minimum  of  5  M)  through  controlled 
crushing. 

(d)  For  a  30-mph  collision  of  a  train 
on  tangent,  level  track  with  an  identical- 
stationary  train: 

(1)  The  deceleration  of  the  occupied 
compartments  of  each  trailer  car  shall 
not  exceed  lOg;  and 

(2)  When  seated  anywhere  in  the 
train,  the  velocity  at  which  a  50th- 
percentile  male  contacts  the  seat  back 
ahead  of  him  shall  not  exceed  25  mph. 

(e)  Compliance  with  paragraphs  (a) 
through  (d)  of  this  section  shall  be 
demonstrated  by  analysis  using  a 
dynamic  collision  computer  model.  Few 
the  ptirpose  of  demonstrating 
compliance,  the  following  assiunptions 
shall  be  made: 


(1)  The  train  remains  upright,  in-line, 
and  with  all  wheels  on  the  track 
throughout  the  collision;  and 

(2)  Resistance  to  structural  crushing 
following  the  force-versus-distance 
function  determined  during  the 
structural  analysis  required  imder 

S  238.103  as  part  of  the  design  of  the 
tzain. 

(f)  Passenger  searing  shall  not  be 
permitted  in  the  leading  unit  of  a  Tier 
n  train. 


1238.406 

strength. 


Longttudinel  static  compressive 


(a)  To  form  an  effective  crash  refuge 
for  crewmembers  occupying  the  cab  of 
a  power  car,  the  longitudinal  ultimate 
compressive  strength  of  the  underframe 
of  the  cab  of  a  power  car  shall  be  a 
minimum  of  2,100,000  pounds  imless 
equivalent  protection  to  crewmembers 
is  provided  under  an  alternate  design 
approach,  validated  through  analysis 
and  testing,  approved  by  the  FRA 
Associate  Administrator  for  Safety 
under  the  provisions  of  §  238.21. 

(b)  The  longitudinal  compressive 
strength  of  the  underframe  of  the 
occupied  volume  of  each  trailer  car 
shall  be  a  minimum  of  800,000  {Kiunds 
without  deformation.  To  demonstrate 
compliance  with  this  requirement,  the 
800,000-pound  load  shall  be  applied  to 
the  underframe  of  the  occupied  volume 
as  it  would  be  transmitted  to  the 
underframe  by  the  full  structure  of  the 
vehicle. 

(c)  Unoccupied  or  lightly  occupied 
volumes  of  a  power  car  or  a  trailer  car 
designed  to  crush  as  part  of  the  crash 
eneigy  management  design  are  not 
subject  to  the  requirements  of  this 
section. 

{238.407    Anti-Climbing  mechanism. 

(a)  Each  power  car  shall  have  an  anti- 
climbing  mechanism  at  its  forward  end 
capable  of  resisting  an  upward  or 
downward  static  vertical  force  of 
200,000  pounds.  A  power  car 
constructed  with  a  crash  energy 
management  design  is  permitted  to 
crush  in  a  controlled  manner  before  the 
anti-climbing  mechanism  fully  engages. 

(b)  Interior  train  coupling  points 
between  units,  including  between  units 
of  articulated  cars  or  other  permanently 
joined  units  of  cars,  shall  have  an  anti- 
climbing  mechanism  capable  of 
resisting  an  upward  or  downward 
vertical  force  of  100,000  pounds. 

(c)  The  forward  coupler  of  a  power  car 
shall  be  attached  to  the  car  body  to 
resist  a  vertical  downward  force  of 
100,000  pounds  for  any  horizontal 
position  <A  the  coupler  without  yieldiog. 
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1238.409    Fonward  end  structuTM  Of  power 


This  section  contains  the  design    ... 
requirements  for  the  forward  end 
structure  of  the  cab  of  a  power  car.  (A 
conceptual  implementation  of  this  end 
structure  is  provided  in  Figure  1.) 

(a)  Center  collision  post.  The  forward 
end  structure  shall  have  a  full-height 
center  collision  post,  or  its  structural 
equivalent,  capable  of  withstanding  the 
following: 

(1)  A  shear  load  of  500.000  pounds  at 
its  joint  with  the  underframe  without 
exceeding  the  ultimate  strength  of  the 
joint; 

(2)  A  shear  load  of  150.000  pounds  at 
its  joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint;  and 

(3)  A  horizontal,  longitudinal  force  of 
300,000  pounds  applied  at  a  point  on 
level  widi  the  bottom  of  the  windshield 
without  exceeding  the  yield  or  the 
critical  buckling  stress. 

(b)  Side  collision  posts.  The  forward 
end  structure  shall  have  two  side 


collision  posts,  or  their  structural 
equivalent,  located  at  approximately  the 
one-third  points  laterally,  each  capable 
of  withstanding  the  following: 

(1)  A  shear  load  of  500,000  pounds  at 
its  joint  with  the  underframe  without 
exceeding  the  ultimate  strength  of  the 
joint;  and 

(2)  A  horizontal,  longitudinal  force  of 
300,000  pounds,  applied  at  a  point  on 
level  with  the  bottom  of  the  windshield, 
without  exceeding  the  yield  or  the 
critical  buckling  stress. 

(c)  Comer  posts.  The  forward  end 
structure  shall  have  two  full-height 
comer  posts,  or  their  structural 
equivalent,  each  capable  of 
withstanding  the  following: 

(1)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  300,000  pounds  at 
its  joint  with  the  underframe,  without 
exceeding  the  ultimate  strength  of  the 
joint; 

(2)  A  horizontal,  lateral  force  of 
100,000  pounds  applied  at  a  point  30 
inches  up  from  the  underframe 


attachment,  without  exceeding  the  yield 
or  the  critical  buckling  stress;  and 

(3)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  150.000  pounds  at 
its  joint  with  the  roof,  without 
exceeding  the  ultimate  strength  of  the 
joint. 

(d)  Skin.  The  skin  covering  the 
forward-facing  end  of  each  power  car 
shall  be: 

(1)  Equivalent  to  a  V^inch  steel  plate 
with  a  25,000  pounds-per-square-inch 
yield  strength — material  of  a  higher 
yield  strength  may  be  used  to  decrease 
the  required  thiclmess  of  the  material 
provided  an  equivalent  level  of  strength 
is  maintained. 

(2)  Securely  attached  to  the  end 
structure. 

(3)  Sealed  to  prevent  the  entry  of 
fluids  into  the  occupied  cab  area  of  the 
equipment. 

BIUJNQCOOE  4*10-0e-P 
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Ail  Forces  in  Kips 


MUINO  CODE  491IMM-C 

f23&411    Rear  end  strudurM  of  power  car 


This  section  contains  design 
requirements  for  the  rear  end  structure 
of  the  cab  of  a  power  car.  (A  conceptual 
implementation  of  this  end  structure  is 
provided  in  Figure  2.) 

(a)  Comer  posts.  The  rear  end 
structure  shall  have  two  full-height 
comer  posts,  or  their  structural 


equivalent,  each  capable  of 
withstanding  the  following: 

(1)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  300.000  pounds  at 
its  joint  with  the  underframe  without 
exceeding  the  ultimate  strength  of  the 
joint;  and 

(2)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  80,000  pounds  at  its 
joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint. 

Collision  posts.  The  rear  end  structure 
shall  have  two  full-height  collision 


posts,  or  their  stmctural  equivalent, 
each  capable  of  withstanding  the 
following: 

(1)  A  horizontal,  longitudinal  shear 
load  of  750,000  pounds  at  its  joint  with 
the  luiderframe  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(2)  A  horizontal,  longitudinal  shear 
lead  of  75,000  pounds  at  its  joint  with 
the  roof  without  exceeding  the  ultimate 
strength  of  the  joint 
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Power  Car  Control  Cab 

Rear  End  Structure 
Conceptual  Implementation 


(2)  A  horizontal,  lateral  force  of 
30.000  pounds  applied  at  a  point  30 
inches  up  firom  the  underframe 
attachment  without  exceeding  the  yield 
or  the  critical  buckling  stress; 


(3)  A  horizontal,  loi^itudinal  force  of 
50,000  pounds  appliedat  a  point  30 
inches  up  from  the  underfraixke 
attachment  without  exceeding  the  yield 
or  the  critical  buckling  stress;  and 


(4)  A  horizontal,  longitudinal  at 
lateral  shear  load  of  20.000  pounds  at  its 
|oint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  |oint 


Ail  Forces  In  Kips 


Trailer  Car  End  Structure 
Conceptual  Implementation 


aiLUNO  COOE  4910-OS-C 

{238.413    End  structure*  of  trailer  cars. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  end 
structure  of  a  trailer  car  shall  be 
designed  to  include  the  following 
elements,  or  their  structural  equivalent. 
(A  conceptual  implementation  of  this 
end  structure  is  provided  in  Figure  3.) 

(1)  Comer  posts.  Two  full-height 
comer  posts,  each  capable  of 
withstanding  the  following: 

(i)  A  horizontal,  longitudinal  shear 
load  of  150,000  pounds  at  its  joint  with 
the  underframe  without  exceeding  the 
ultimate  strength  of  the  joint; 

(ii)  A  horizontal,  longitudinal  or 
lateral  force  of  30,000  pounds  applied  at 
a  point  30  inches  up  from  the 


Figure  2 


underframe  attachment  without 
exceeding  the  yield  or  the  critical 
buckling  stress;  and 

(iii)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  20,000  pounds  at  its 
joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint. 

(2)  Collision  posts.  Two  full-height 
collision  posts  each  capable  of 
withstanding  the  following: 

(i)  A  horizontal,  longitudinal  shear 
load  of  300,000  poimcb  at  its  joint  with 
the  imderframe  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(ii)  A  horizontal,  longitudinal  shear 
load  of  60,000  pounds  at  its  joint  with 
the  roof  without  exceeding  the  ultinjate 
strength  of  the  joint 

(b)  If  the  trailer  car  consists  of 
multiple  articulated  units  not  designed 


All 


in  Kips 


for  uncoupling  other  than  in  a 
maintenance  shop,  the  end  structure 
requirements  of  paragraph  (a)  of  this 
section  apply  onJy  to  the  ends  of  the 
entire  car,  not  to  the  ends  of  each  unit 
comprising  the  multi-unit  car. 

(c)  If  the  trailer  car  is  designed  with 
a  vestibule,  the  vestibule  inboard  end 
structure  shall  be  designed  with  two 
full-height  comer  posts,  or  their 
structural  equivalent,  each  capable  of 
withstanding  the  following  (A 
conceptual  implementation  of  this  end 
structure  is  provided  in  Figure  4.):       ^ 

(1)  A  horizontal,  longitudinal  shear 
load  of  200,000  pounds  at  its  joint  with 
the  underframe  without  exceeding  the 
ultimate  strength  of  the  joint; 


Figure  3 
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Figure  4 


f23S.415    Roiwwstranfl^ 

(a)  Each  power  car  shall  be  designed 
to  rest  on  its  side  and  be  unifoimly 
supported  at  the  top  ("roof  rail")  and 
the  bottom  ("side  sill")  chords  of  the 
side  frame.  The  allowable  stress  for 
occupied  volumes  for  this  condition 
shall  be  one-half  yield  or  one-half  the 
critical  buckling  stress,  whichever  is 
less. 

Cb)  Each  passenger  car  and  power  car 
shall  also  be  designed  to  rest  on  its  roof 
so  that  any  damage  in  occupied  areas  is 
limited  to  roof  sheathing  arid  framing. 
Deformation  to  the  roof  sheathing  and 
framing  is  allowed  to  the  extent 
necessary  to  permit  the  vehicle  to  be 


supported  directly  on  the  top  chprds  of 
the  side  frames  and  end  frames.  Other 
than  roof  sheathing  and  framing,  the 
allowable  stress  for  occupied  volumes 
for  this  condition  shall  be  one-half  yield 
or  one-half  the  critical  buckling  stress, 
whichever  is  less. 

S  238.417    SidekMite. 

(a)  The  single-level  passenger  car 
body  structure  shall  be  designed  to 
resist  an  inward  transverse  load  of 
80,000  pounds  of  force  applied  to  the 
side  sill  and  10,000  pounds  of  force 
applied  to  the  belt  rail  (horizontal 
members  et  the  bottom  of  the  window 
opening  in  the  side  frame). 

(b)  These  loads  shall  be  considered  to 
be  applied  separately  over  the  full 


vertical  dimension  of  the  specified 
member  for  a  distance  of  8  feet  in  the 
direction  of  the  length  of  the  car. 

(c)  The  allowable  stress  shall  be  the 
lesser  of  the  yield  stress  or  the  critical 
buckling  stress  with  local  yielding  of  the 
side  skin  allowed. 

(d)  The  connections  of  the  side  frame 
to  the  roof  and  underframe  shall  support 
these  loads. 

1238.419    Truck-to-car-body  and  truck 


(a)  The  ultimate  strength  of  the  truck- 
to-car-body  attachment  for  each  unit  in 
a  train  shall  be  sufficient  to  resist 
without  failure  a  vertical  force 
equivalent  to  2g  acting  on  the  mass  of 
the  truck  and  a  force  of  250,000  pounds 
acting  in  any  horizontal  direction. 
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(b)  Each  component  of  a  truck  (which 
include  axles,  wheels,  bearings,  the 
truck-mounted  brake  system, 
suspension  system  components,  and 
any  other  components  attached  to  the 
truck  by  design)  shall  remain  attached 
to  the  truck  when  a  force  equivalent  to 
2g  acting  on  the  mass  of  the  component 
is  exerted  in  any  direction  on  that 
component 

I2M.421    QIailng. 

(a)  Each  power  car  and  trailer  car 
shall  be  equipped  with  certified  glaring 
meeting  the  foUo%ving  requirements: 

(1)  End-facing  exterior  glazing  shall 
resist  the  impact  of  a  12-pound  solid 
steel  sphere  at  the  maximum  speed  at 
which  the  vehicle  will  operate,  at  an 
angle  equal  to  the  angle  between  the 
glazing  surface  as  installed  and  the 
direction  of  travel,  with  no  penetration 
or  spall. 

(2)  Side-Cacing  exterior  glazing  shall 
resist  the  impact  of  a: 

(i)  12-pound  solid  steel  sphere  at  15 
mph,  at  an  angle  of  90  degrees  to  the 
surface  of  the  glazing,  with  no 
penetration  or  spall;  and 

(ii)  A  granite  ballast  stone  weighing  a 
minimum  of  0.5  pounds,  traveling  at  75 
mph  and  impacting  at  a  90-degree  angle 
to  the  glazing  surface,  with  no 
penetration  or  spall. 

(3)  All  exterior  glazing  shall: 

(i)  Resist  a  single  impact  of  a  9-mm, 
147-graifl  bullet  traveling  at  an  impact 
velocity  of  900  fset  per  second,  with  no 
bullet  penetration  or  spall;  and 

(ii)  Demonstrate  anti-spalling 
performance  by  the  use  of  a  .001 
aluminum  witness  plate,  placed  12 
inches  from  the  glazing  surface  during 
all  impact  tests.  The  witness  plate  shall 
contain  no  marks  from  spalled  glazing 
particles  after  any  impact  test. 

(b)  Each  individual  unit  of  glazing 
material  shall  be  permanently  marked, 
prior  to  installation,  in  such  a  manner 
that  the  marking  is  clearly  visible  after 
the  material  has  been  installed.  The 
marking  shall  include: 

(1)  The  words  "FRA  TYPE  IH"  for 
end-feeing  glazing  or  "FRA  TYPE  UH" 
for  side-facing  glazing,  to  indicate  that 
the  material  has  successfully  passed  the 
testing  requirements  of  paragraph  (sQ  of 
this  section; 

(2)  The  name  of  the  manufacturer;  and 

(3)  The  type  or  brand  identification  of 
the  material.     . 

(c)  Glazing  securement  components 
shall  hold  the  glazing  in  place  against 
the  forces  described  in  paragraphs  (aXl) 
through  (aX3)  of  this  section. 

(d)  Glazing  securement  components 
shall  be  designed  to  resist  the  forces  due 
to  air  pressure  differences  caused  when 
two  trains  pass  at  the  ininifniiiii 


separation  for  two  adjacent  tracks,  while 
traveling  in  opposite  directions,  each 
train  traveling  at  the  mnvimiini 
authorized  speed. 

(e)  Interior  equipment  glazing  shall 
meet  the  minimum  requirements  of  ASl 
type  laminated  glass  as  defined  in 
American  National  Standard  "Safety 
Code  fcH'  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways,"  ASA  Standard  Z26. 1-1966. 

(f)  Each  vehicle  that  is  fully  equipped 
with  glaring  materials  that  meet  the 
requirements  of  paragraphs  (a)  through 
(e)  of  this  section  shall  be  stencilled  on 
an  interior  wall  as  follotvs:  "Fully 
Equipped  with  FRA  Part  238  Glazing" 
or  similar  words  conveying  that 
meaning,  in  letters  at  least  %  of  an  inch 
high. 

1238.423    Fual  tanks. 

(a)  External  fuel  tanks.  (1)  Witii  all 
locomotive  wheels  resting  on  the  ties 
beside  the  rail,  the  lowest  point  of  an 
external  fuel  tank  shall  clear  an  8\^inch 
combined  height  of  the  tie  plate  and  rail 
by  a  minimum  of  1^/^  inches.  (This 
requirement  results  in  a  minimum  10- 
iiu^  vertical  distance  from  the  lowest 
point  on  the  wheel  tread  to  the  lowest 
point  on  the  external  fuel  tank.) 

(2)  The  end  bulkheads  of  external  fiiel 
tanks  shall  at  a  minimum  be  equivalent 
to  a  1-inch  thick  steel  plate  with  a 
25,000  pounds-per-square-inch  yield 
strength — material  of  a  higher  yield 
strength  may  be  used  to  decrease  the 
required  thickness  of  the  mat«ial 
provided  an  equivalent  level  of  strength 
is  maintained. 

(3)  The  skin  of  external  fuel  tanks 
shall  at  a  minimum  be  equivalent  to  a 
i/t-inch  thick  steel  plate  with  a  25,000 
pounds-per-square-inch  yield  strength — 
material  of  a  higher  yield  strength  may 
be  used  to  decrease  the  required 
thickness  of  the  material  provided  an 
equivalent  level  of  strength  is 
maintained. 

(4)  The  material  used  for  construction 
of  external  fuel  tank  exterior  sur&ces 
shall  not  exhibit  a  decrease  in  jrield 
strength  or  penetration  resistance  in  the 
temperature  range  of  0  to  160  degrees  F. 

(5)  External  fuel  tank  vent  systems 
shall  be  designed  to  prevent  them  frt>m 
becoming  a  path  of  fuel  loss  in  the  event 
a  tank  is  placed  in  any  orientation  due 
to  a  locomotive  overturning. 

(6)  The  bottom  surface  of  an  external 
fuel  tank  shall  be  equipped  with  skid 
surfaces  to  prevent  sliding  contact  with 
the  rail  or  the  ground  from  easily 
wearing  through  the  tank. 

(7)  The  structural  strength  of  an 
external  fuel  tank  shall  be  adequate  to 
support  IV2  times  the  dead  weight  of  the 


locomotive  without  deformation  of  the 
tank. 

(b)  Internal  fuel  tanks.  (1)  Internal  fuel 
tanks  shall  have  their  lowest  point  at 
least  18  inches  above  the  lowest  point 
on  the  locomotive  wheel  tread  and  shall 
be  enclosed  by,  or  shall  be  i>art  of,  the 
locomotive  structure. 

(2)  Internal  fuel  tank  vent  systems 
shall  be  designed  to  prevent  them  from 
becoming  a  path  of  fuel  loss  in  the  event 
a  tank  is  placed  in  any  orientation  due 
to  a  locomotive  overturning. 

(3)  Internal  fuel  tank  bulkheads  and 
skin  shall  at  a  minimum  be  equivalent 
to  a  ^/Jt-inch  thick  steel  plate  with  a 
25.000-pound  yield  strength — material 
of  a  faigher  yield  strength  may  be  used 
to  decrease  the  required  thickness  of  the 
material  provided  an  equivalent  level  of 
strength  is  maintained.  Skid  plates  are 
not  required. 


(a)  Circuit  protection.  (1)  The  main 
propulsion  power  line  shall  be 
protected  with  a  lightning  arrestor. 
automatic  circuit  breaker,  and  overioad 
relay.  The  lightning  arrestor  shall  be  run 
by  the  most  direct  p>ath  possible  to 
ground  with  a  connection  to  ground  of 
not  less  than  No.  6  AWG.  These 
overload  protection  devices  shall  be 
housed  in  an  enclosure  designed 
specifically  for  that  purpose  with  the  arc 
chute  vented  directly  to  outside  air. 

(2)  Head  end  power,  including 
trainline  power  distribution,  shaJl  be 
provided  with  both  overload  and 
ground  fault  protection. 

(3)  Circuits  used  for  purposes  other 
than  propelling  the  equipment  shall  be 
connected  to  their  power  source  through 
circuit  breakers  or  equivalent  current- 
limiting  devices. 

(4)  Each  auxiliary  circuit  shall  be 
provided  with  a  circuit  breaker  located - 
as  near  as  practical  to  the  point  of 
connection  to  the  source  of  power  for 
that  circuit;  however,  such  protection 
may  be  omitted  from  circuits  controlling 
safety-critical  devices. 

(b)  Main  battery  system.  (1)  The  main 
batteries  shall  be  isolated  from  the  cab 
and  passenger  seating  areas  by  a  non- 
combustible  barrier. 

(2)  Battery  chargers  shall  be  designed 
to  protect  against  overcharging. 

(3)  Battery  circuits  shall  include  an 
emergency  battery  cut-off  switch  to 
completely  disconnect  the  energy  stored 
in  the  batteries  fitim  the  load. 

(4)  If  batteries  are  of  the  type  to 
poteatially  vent  expkwive  gases,  the 
battnies  shall  be  adequately  ventiklad 
to  prevent  acctunulation  of  explosive 
concentrations  of  these  gases. 

(c)  Power  dissipation  resistors.  (1) 
Power  dissipating  resistors  shall  be 
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adequately  ventilated  to  prevent 
overheating  under  woist-case  operating 
conditions. 

(2)  Power  dissipation  grids  shall  be 
designed  and  installed  with  sufficient 
isolation  to  prevent  combustion 
between  resistor  elements  and 
combustible  material. 

(3)  Power  dissipation  resistor  circuits 
shall  incorporate  warning  or  protective 
devices  for  low  ventilation  air  flow, 
ovei^temperature,  and  short  circuit 
failures. 

(4)  Resistor  elements  shall  be 
electrically  insulated  from  resistor 
frames,  and  the  frames  shall  be 
electrically  insulated  from  the  supports 
that  hold  them. 

(d)  Electromagnetic  interference  and 
compatibility.  (1)  The  operating  railroad 
shall  ensure  f^Iectromagnetic 
compatibility  of  the  systems  critical  to 
the  safety  of  equipment  with  their 
environment.  Electromagnetic 
compatibility  can  be  achieved  through 
equipment  design  or  changes  to  the 
operating  environment. 

(2]  The  electronic  equipment  shall  not 
produce  electrical  noise  that  interferes 
with  trainline  control  and 
communications  or  with  wayside 
signaling  systems. 

(3)  To  contain  electromagnetic 
interference  emissions,  suppression  of 
transients  shall  be  at  the  soiuce 
wherever  possible. 

(4)  Electrical  and  electronic  systems 
of  equipment  shall  be  capable  of 
operation  in  the  presence  of  external 
electromagnetic  noise  sources. 

(5)  All  electronic  equipment  shall  be 
self-protected  from  damage  or  improper 
operation,  or  both,  due  to  high  voltage 
transients  and  long-term  over-voltage  or 
under-voltage  conditions. 


f  23S.427    Suapension  ayslem. 

(a)  General  requirements.  (1) 
Suspension  systems  shall  be  designed  to 
reasonably  prevent  wheel  climb,  wheel 
lift,  rail  rollover,  rail  shift,  and  a  vehicle 
from  overturning  to  ensure  safe,  stable 
performance  and  ride  quality.  These 
requirements  shall  be  met  in  all 
operating  environments,  and  under  all 
track  conditions  and  loading  conditions 
as  determined  by  the  operating  railroad. 
These  requirements  shall  be  met  at  all 
track  speeds  and  over  all  track  qualities 
of  track  consistent  vnth  the  Track  Safety 
Standards  in  part  213  of  this  chapter,  up 
to  the  maximum  operating  speed  and 
maximum  cant  deficiency  of  the 
equipment 

(2)  Passenger  equipment  shall  meet 
the  safety  performance  standards  for 
suspension  systems  contained  in 
Appendix  C  to  this  part  or  alternative 
standards  providing  equivalent  safety  if 


approved  by  the  FRA  Associate 
Administrator  for  Safety  under  the 
provisions  of  §  238.21. 

(b)  Lateral  accelerations.  Passenger 
cars  shall  not  operate  under  conditions 
that  result  in  a  steady-state  lateral 
acceleration  of  O.lg  (measured  parallel 
to  the  car  floor  inside  the  passenger 
compartment)  or  greater. 

(c)  Hunting  oscillations.  Each  truck 
shall  be  equipped  with  a  permanently 
installed  lateral  accelerometer  moimted 
on  the  truck  frame.  The  accelerometer 
output  signals  shall  be  calibrated  and 
filtered,  and  shall  pass  through  signal 
conditioning  circuitry  designed  to 
determine  if  hunting  oscillations  of  the 
truck  are  occurring.  If  hunting 
oscillations  are  detected,  the  train  . 
monitoring  system  shall  provide  an 
alarm  to  the  operator,  and  the  train  shall 
be  slowed  to  q  speed  5  mph  less  than 
the  speed  at  which  the  hunting 
oscillations  stopped. 

(d)  Ride  vibration  (quality).  While 
traveling  at  the  maximum  operating 
speed  over  the  intended  route,  the  train 
suspension  system  shall  be  designed  to: 

(1)  Limit  the  vertical  acceleration,  as 
measiued  by  a  vertical  accelwometer 
mounted  on  the  car  floor,  to  no  greater 
than  0.55g  single  event,  peak-to-peak; 

(2)  Limit  the  lateral  acceleration,  as 
measured  by  a  lateral  accelerometer 
mounted  on  the  car  floor,  to  no  greater 
than  0.3g  single  event,  peak-to-peak; 
and 

(3)  Limit  the  combination  of  lateral 
acceleration  (L)  and  vertical  acceleration 
(V)  occurring  within  any  time  period  of 
2  consecutive  seconds  as  expressed  by 
the  square  root  of  (V^  ♦  ^)  to  no  greater 
than  0.604,  where  L  may  not  exceed 
0.3g  and  V  may  not  exceed  0.55g. 

(e)  Compliance.  Compliance  with  the 
requirements  contained  in  paragraph  (d) 
of  this  section  shall  be  demonstrated 
during  the  equipment  pre-revenue 
service  acceptance  tests  required  under 
§238.113  and  (proposed]  §213.345  of 
this  chapter. 

(f)  Overheat  sensors.  Overheat  sensors 
for  each  equipment  bearing  shall  be 
provided.  The  sensors  may  be  on  board 
or  placed  at  reasonable  wayside 
intervals. 


|238.42t    Satatyi 

(a)  Couplers.  (1)  The  leading  and  the 
trailing  ends  of  semi-permanently 
coupled  trainsets  shall  be  equipped 
with  an  automatic  coupler  that  couples 
on  impact  and  uncouples  by  either 
activation  of  a  traditional  imcoupling 
lever  or  some  other  type  of  uncoupling 
mechanism  that  does  not  require  a 
peraon  to  go  between  the  equipment 
units. 


(2)  Automatic  couplers  and 
uncoupling  devices  on  the  leading  and 
trailing  ends  of  semi-permanently 
coupled  trainsets  may  be  stored  within 
a  removable  shrouded  housing. 

(3)  If  the  units  in  a  train  are  not  semi- 
permanently coupled,  both  ends  of  each 
imit  shall  be  equipped  with  an 
automatic  coupler,  that  couples  on 
impact  and  uncouples  by  either 
activation  of  a  traditional  uncoupling 
lever  or  some  other  type  of  uncoupling 
mechanism  that  does  not  require  a 
person  to  go  between  the  equipment 
units. 

(b)  Hand  brakes.  Except  as  provided 
in  paragraph  (f)  of  this  section,  Tier  II 
trains  shall  be  equipped  with  a  parking 
or  hand  brake  that  can  be  applied  and 
released  manually  that  is  capable  of 
holding  the  train  on  a  3-percent  grade. 

(c)  Safety  appliance  mechanical 
strength  and  fasteners. 

(1)  All  handrails,  handholds,  and  sill 
steps  shall  be  made  of  1-inch  diameter 
steel  pipe  or  Va-inch  thickness  steel  or 

a  material  of  equal  or  greater  mechanical 
strength. 

(2)  All  safety  appliances  shall  be 
securely  fastened  to  the  car  body 
structure  with  mechanical  fastenera  that 
have  mechanical  strength  greater  than  or 
equal  to  that  of  a  '/z-inch  diameter  SAE 
steel  bolt  mechanical  fastener. 

(i)  Safety  appliance  mechanical 
fasteners  shall  have  mechanical  strength 
and  fatigue  resistance  equal  to  or  greater 
than  a  V2-inch  diameter  SAE  steel  bolt 

(ii)  Mechanical  fasteners  shall  be 
installed  with  a  positive  means  to 
prevent  unauthorized  removal.  Self- 
locking  threaded  fasteners  do  not  meet 
this  requirement. 

(iii)  Mechanical  fasteners  shall  be 
installed  to  facilitate  inspection. 

(d)  Handrails  and  handholds.  Except 
as  provided  in  paragraph  (f)  of  this 
section: 

(1)  HandraUs  shall  be  provided  for 
passengers  on  both  sides  of  all  steps 
used  to  board  or  depart  the  train. 

(2)  Exits  on  a  power  vehicle  shall  be 
equipped  with  handrails  and  handholds 
so  that  crewmembera  can  get  on  an4^£f 
the  vehicle  safely. 

(3)  Throughout  their  entire  length, 
handrails  and  handholds  shall  be  a 
contrasting  color  to  the  surrounding 
vehicle  body. 

(4)  The  maximum  distance  above  the 
top  of  the  rail  to  the  bottom  of  vertical 
handrails  and  handholds  shall  be  51 
inches  and  the  minimum  distance  shall 
be  21  inches. 

(5)  Vertical  handrails  and  handholds  ° 
shall  be  installed  to  continue  to  a  point 
at  least  equal  to  the  height  of  the  top 
edge  of  the  control  cab  door. 
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(6}  The  minimum  hand  clearance 
distance  between  a  vertical  handrail  or 
handhold  and  the  vehicle  body  shall  be 
2M2  inches  for  the  entire  length. 

(7)  All  vertical  handrails  and 
handholds  shall  be  sectuely  fastened  to 
the  vehicle  body. 

(8)  If  the  length  of  the  handrail 
exceeds  60  inches,  it  shall  be  securely 
fastened  to  the  power  vehicle  body  with 
two  fasteners  at  each  end. 

(e)  Sill  steps.  Except  as  provided  in 
paragraph  (f)  of  this  section: 

(1)  Each  power  vehicle  shall  be 
equipped  with  a  sill  step  below  each 
exterior  door  as  follows: 

(i)  The  sill  step  shall  have  a  minimum 
cross-sectional  area  of  V2  by  3  inches. 

(ii)  The  sill  step  shall  be  made  of  steel 
or  a  material  of  equal  or  greater  strength 
and  fatigue  resistance. 

(iii)  The  minimum  tread  length  of  the 
sill  step  shall  be  10  inches. 

(iv)  The  minimum  clear  depth  of  the 
sill  step  shall  be  8  inches. 

(v)  Tne  outside  edge  of  the  tread  of 
the  sill  step  shall  be  flush  with  the  side 
of  the  car  body  structure. 

(vi)  Sill  steps  shall  not  have  a  vertical 
rise  between  treads  exceeding  18  inches. 

(vii)  The  lowest  sill  step  tread  shall  be 
not  more  than  20  inches  above  the  top 
of  the  track  rail. 

(viii)  Sill  steps  shall  be  a  color  which 
contrasts  with  the  surrounding  power 
vehicle  body  color. 

(ix)  Sill  steps  shall  be  securely 
fastened. 

(x)  At  least  50  percent  of  the  tread 
surface  area  of  each  sill  step  shall  be 
open  space. 

(xi)  The  portion  of  the  tread  surface 
area  of  each  sill  step  which  is  not  open 
space  and  is  normally  contacted  by  the 
foot  shall  be  treated  with  an  anti-skid 
material. 

(f)  Exceptions. 

(1)  If  the  units  of  the  equipment  are 
semi-permanenUy  coupled,  with 
imcoupling  done  only  at  maintenance 
facilities,  the  equipment  units  that  are 
not  required  by  paragraph  (a)  of  this 
section  to  be  equipped  with  automatic 
couplers  need  not  be  equipped  with  sill 
steps  or  end  or  side  handholds  that 
would  normally  be  used  to  safely 
perform  coupling  and  uncoupling 
operations. 

(2)  If  the  units  of  the  equipment  are 
not  semi-permanenUy  coupled,  the 
units  shall  be  equipped  with  hand 
brakes,  sill  steps,  end  handholds,  and 
side  handholds  that  meet  the 
requirements  contained  in  §  231.14  of 
this  chapter. 

(3)  If  two  trainsets  are  coupled  to  form 
a  single  train  that  is  not  semi- 
permanently coupled  (i.e.,  that  is 
coupled  by  an  automatic  coupler),  the 


automatically  coupled  ends  shall  be 
equipped  with  hand  brakes ;  sill  steps, 
end  handholds,  and  side  handholds  that 
meet  the  requirements  contained  in 
§  231.14  of  this  chapter.  If  the  trainsets 
are  semi-permanently  coupled,  these 
safety  appliances  are  not  required. 

(g)  Optional  safety  appliances.  Safety 
appliances  installed  at  the  option  of  the 
railroad  shall  be  firmly  attached  with 
mechanical  fasteners  and  shall  meet  the 
design  and  installation  requirements 
provided  in  this  section. 

S  238.431    BraiM  syslsm. 

(a)  A  passenger  train's  brake  system 
shall  be  capable  of  stopping  the  train 
from  its  maximum  operating  speed 
within  the  signal  spacing  existing  on  the 
track  over  which  the  train  is  operating 
under  woret-case  adhesion  conditions. 

(b)  The  brake  system  shall  be 
designed  to  allow  an  inspector  to 
determine  that  the  brake  system  is 
functioning  properly  without  having  to 
place  himself  or  herself  in  a  dangerous 
position  on,  under,  or  between  the 
equipment. 

(c)  Passenger  equipment  shall  be 
provided  with  an  emergency  application 
feature  that  produces  an  irretrievable 
stop,  using  a  brake  rate  consistent  with 
prevailing  adhesion,  passenger  safety, 
and  brake  system  thermal  capacity.  An 
emergency  application  shall  be  available 
at  any  time,  and  shall  be  initiated  by  an 
unintentional  parting  of  the  train.  A 
means  to  initiate  an  emergency  brake 
application  shall  be  provided  at  two 
locations  in  each  unit  of  the  train. 

(d)  The  brake  system  shall  be 
designed  to  prevent  thermal  damage  to 
wheels  and  brake  discs.  The  operating 
railroad  shall  demonstrate  through 
analysis  and  test  that  no  thermal 
damage  results  to  the  wheels  or  brake 
discs  under  conditions  resulting  in 
mavimnm  braking  effort  being  exerted 
on  the  wheels  or  discs. 

(e)  The  following  requirements  apply 
to  blended  braking  systems: 

(1)  Loss  of  power  or  failure  of  the 
dynamic  brake  does  not  result  in 
exceeding  the  allowable  stop  distance; 

(2)  The  friction  brake  alone  is 
adequate  to  safely  stop  the  train  under 
all  operating  conditions; 

(3)  The  operational  stattis  of  the 
electric  portion  of  the  brake  system  shall 
be  displayed  for  the  train  operator  in  the 
control  cab;  and 

(4)  The  operating  railroad  shall 
demonstrate  through  analysis  and 
testing  the  maximum  operating  speed 
for  safe  operation  of  the  train  using  only 
the  firiction  brake  portion  of  the  blended 
Inake  with  no  thermal  damage  to  wheels 
or  discs. 


(f)  The  brake  system  design  shall 
allow  a  disabled  train's  pneumatic 
brakes  to  be  controlled  by  a 
conventional  locomotive,  during  rescue 
operation,  through  brake  pipe  control 
alone. 

(g)  An  independent  feilure-detection 
system  shall  compare  brake  commands 
with  brake  system  output  to  determine 
if  a  &ilure  has  occurred.  The  failure 
detection  system  shall  report  brake 
system  failures  to  the  automated  train 
monitoring  system. 

(h)  Passenger  equipment  shall  be 
provided  with  an  adhesion  control 
system  designed  to  automatically  adfust 
the  braking  force  on  each  wheel  to 
prevent  sliding  during  braking.  In  the 
event  of  a  failure  of  this  system  to 
prevent  wheel  slide  within  preset 
parameters,  a  wheel  slide  alarm  that  is 
visual  or  audible,  or  both,  shall  alert  the 
train  operator  in  the  cab  of  the 
controlling  power  car  to  wheel-slide 
conditions  on  any  axle  of  the  train. 

§23a433    Oiaftsyslam. 

(a)  Leading  and  trailing  automatic 
couplers  of  trains  shall  be  compatible 
with  standard  AAR  couplers  with  no 
special  adapters  used. 

(b)  All  passenger  equipment 
continues  to  be  subject  to  the 
requirements  concerning  couplen  and 
uncoupling  devices  contained  in 
Federal  Statute  at  49  U.S.C.  chapter  203 
and  in  FRA  regulations  at  part  231  and 
§  232.2  of  this  chapter. 

$23&435    Intertor  fittings  and  suHaoea. 

(a)  The  seat  back  in  a  passenger  car 
shall  be  designed  to  withstand,  widi 
deflection  but  without  total  failure,  the 
load  of  a  seat  occupant  who  is  a  95th- 
pen»ntile  male  accelerated  at  8g 
impacting  the  seat  back. 

(b)  The  seat  back  in  a  passenger  car 
shall  include  shock-absorbent  material 
to  cushion  the  impact  of  occupants  with 
the  seat  ahead  of  them. 

(c)  The  ultimate  strength  of  a  seat 
attachment  to  a  passenger  car  body  shall 
be  of  sufficient  strength  to  withstand  the 
following  individually  applied 
accelerations  acting  on  the  mass  of  the 
seat  plus  the  mass  of  a  seat  occupant 
who  is  a  95th-percentile  male: 

(1)  Longitudinal:  8g; 

(2)  Lateral:  4g;  and 

(3)  Vertical:  4g. 

(d)  Other  interior  fittings  shall  be 
attached  to  the  passenger  car  body  with 
sufficient  strength  to  withstand  the 
following  individually  applied 
accelerations  acting  on  the  mass  of  the 
fitting: 

(1)  Longitudinal:  8g; 

(2)  Lat^al:  4g;  and 

(3)  Vertical:  4g. 
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Fittings  that  can  be  expected  to  be 
impacted  by  a  person  during  a  collision, 
such  as  tables  between  fiacing  seats, 
shall  be  designed  for  the  mass  of  the 
fitting  plus  the  mass  of  the  number  of 
occupants  who  are  95th-percentile 
males  that  could  be  expected  to  strike 
the  fitting. 

(e)  The  ultimate  strength  of  the 
interior  fittings  and  equipment  in  power 
car  control  cabs  shall  be  sufficient  to 
resist  without  failure  loads  due  to  the 
following  individually  applied 
accelerations  acting  on  the  mass  of  the 
fitting  or  equipment: 

(1)  Longitudinal:  12g: 

(2)  Lateral:  4g;  and 

(3)  Vertical:  4g. 

(f)  To  the  extent  possible,  interior 
fittings,  except  seats,  shall  be  recessed 
or  flush-mounted.  Comers  and  sharp 
edges  shall  be  avoided  or  otherwise 
padded. 

(g)  Energy-absorbent  material  shall  be 
used  to  pad  surfaces  likely  to  be 
impacted  by  occupants  during  collisions 
or  derailments. 

(h)  Luggage  stowage  compartments 
shall  be  of  the  enclosed,  aircraft  type 
with  ultimate  strength  sufficient  to 
resist  loads  due  to  the  following 
individually  applied  accelerations 
acting  on  the  mass  of  the  luggage  that 
the  compartments  are  designed  to 
accommodate: 

(1)  Longitudinal:  8g; 

(2)  Lateral:  4g;  and 

(3)  Vertical:  4g. 

f  238.437    Emergency  communication. 

A  means  of  emergency 
communication  throughout  a  train  shall 
be  provided  and  shall  include  the 
following: 

(a)  Transmission  locations  that  are 
clearly  marked  with  luminescent 
material  at  each  end  of  each  unit 
adjacent  to  the  unit  end  doors; 

(b)  Clear  and  understandable 
operating  instructions  at  or  near  each 
transmission  location;  and 

(c)  Back-up  power  for  a  ininimiiin 
time  period  of  two  hours. 

S23&430    Emeqisncy  Window  exits  and 
roof  tiatchaa^ 

(a)  Emergency  window  exits.  Except  as 
provided  in  paragraphs  (a)(3)  and  (a)(4) 
of  this  section,  each  passenger  car  shall 
have  a  minimum  of  four  emergency 
window  exits,  either  in  a  staggered 
configuration  or  with  one  located  at 
each  end  of  each  side  of  a  passenger  car. 

(1)  Each  sealed  emergency  window 
exit  on  a  passenger  coach  shall  have  a 
minimum  free  opening  of  30  inches 
horizontally  by  30  inches  vertically. 

(2)  Each  emergency  window  exit  shall 
be  easily  operable  by  a  5th-percentile 


female  without  requiring  the  use  of  a 
tool  or  other  implement. 

(3)  If  the  passenger  car  is  bi-level, 
each  main  level  shall  have  a  minimiim 
of  four  emergency  window  exits,  either 
in  a  staggered  configuration  or  with  one 
located  at  each  end  of  each  side  on  each 
level. 

(4)  Each  passenger  car  of  special 
design,  such  as  a  sleeping  car,  shall 
have  at  least  one  emergency  window 
exit  in  each  compartment. 

(b)  Roof  hatches^il)  Each  power  car 
cab  shall  have  a  minimum  of  one  roof 
hatch  emergency  entrance  location  with 
either  a  minimum  opening  of  18  inches 
by  24  inches  or  a  clearly  marked 
structural  weak  point  in  the  roof  to 
provide  a  minimum  opening  of  the  same 
dimensions  to  provide  quick  access  for 
properly  equipped  emergency 
personnel. 

(2)  Each  passenger  car  shall  be 
equipped  with  a  minimum  of  two  roof 
hatch  emergency  entrance  locations 
with  either  a  minimum  opening  of  18 
inches  by  24  inches  or  two  clearly 
marked  structural  weak  points  in  the 
roof  to  provide  a  minimum  opening  of 
the  same  dimensions  to  provide  quick 
access  for  properly  equipped  emergency 
personnel. 

(c)  Marking  and  instructions. 
[Reserved] 

f  238.441    Doors. 

(a)  Each  passenger  car  shall  have  a 
minimum  of  four  side  doors,  or  the 
functional  equivalent  of  four  side  doors, 
each  permitting  at  least  one  95th- 
percentile  male  to  pass  through  at  a 
single  time.2 

(1)  Each  powered,  exterior  side  door 
shall  be  equipped  with  a  manual 
override  that  is: 

(i)  Capable  of  opening  the  door 
without  power  from  both  inside  and 
outside  the  car; 

(ii)  Located  adjacent  to  the  door 
which  it  controls;  and 

(ill)  E)esigned  and  maintained  so  that 
a  person  may  access  the  override  device 
from  both  inside  and  outside  the  car 
without  the  use  of  any  tool  or  other 
implement 

(2)  The  status  of  each  powered, 
exterior  side  door  shall  be  displayed  to 
the  crew  in  the  operating  cab.  If  door 
interlocks  are  used,  the  sensors  used  to 
detect  train  motion  shall  be  nominally 
set  to  operate  at  3  mph. 

(b)  Each  powered,  exterior  side  door 
shall  be  connected  to  an  emergency 
back-up  power  system. 


'Tba  Amaricans  with  Disairilitie*  Act  (ADA) 
Accessibility  Specifications  for  Transportation 
Veliicles  also  contain  requirements  for  doorway 
clearance  (See  Title  49  Code  of  Federal  Regulations 
Part  38). 


(c)  A  railroad  may  protect  a  manual 
override  device  used  to  open  a  powered, 
exterior  door  with  a  cover  or  a  screen 
capable  of  removal  by  a  5th-percentile 
female  without  requiring  the  use  of  a 
tool  or  other  implement.  If  the  method 
of  removing  the  protective  cover  or 
screen  entails  breaking  or  shattering  it, 
the  cover  or  screen  shall  be  scored, 
perforated,  or  otherwise  weakened  so 
that  a  5th-percentile  female  can 
penetrate  the  cover  or  screen  with  a 
single  blow  of  her  fist  without  injury  to 
her  hand. 

(d)  Passenger  compartment  end  doors 
shall  be  equipped  with  a  kick-out  panel, 
pop-out  window,  or  other  similar  means 
of  egress  in  the  event  the  door  will  not 
open. 

(e)  Marking  and  instructions. 
(Reserved] 

§238.443    Headlights. 

Each  power  car  shall  be  equip]}ed 
with  at  least  two  headlights.  Each 
headlight  shall  produce  no  less  than 
200,000  candela.  One  headlight  shall  be 
focused  to  illuminate  a  person  standing 
between  the  rails  at  800  feet  imder  clear 
weather  conditions.  The  other  headlight 
shall  be  focused  to  illuminate  a  person 
standing  between  the  rails  at  1500  feet 
imder  clear  weather  conditions. 

§238.446    Automatad  monitoring. 

(a)  Each  {)assenger  train  shall  be 
equipped  to  monitor  the  performance  of 
the  following  systems  or  components: 

(1)  Reception  of  cab  signals  and  train 
control  simals; 

(2)  Truck  hunting; 

(3)  Dynamic  bralw  status; 

(4)  Friction  brake  status; 

(5)  Fire  detection  systems; 
-    (6)  Head  end  power  status; 

(7)  Alerter  or  deadman  control; 

(8)  Horn  and  bell; 

(9)  Wheel  sUde; 

(10)  Tilt  system,  if  so  equipped;  and 

(11)  On-board  bearing-temperature 
sensors,  if  so  equipped. 

(b)  The  operator  shall  be  alerted  when 
any  of  the  monitored  parameters  are  out 
of  predetermined  limits.  In  situations 
where  the  system  safety  analysis 
indicates  that  operator-reaction  time  is 
crucial  to  safety,  immediate  automatic 
corrective  action  such  as  limiting  the 
speed  of  the  train  shall  be  taken. 

(c)  The  monitoring  system  shall  be 
designed  with  an  automatic  self-test 
feature  that  notifies  the  operator  that  the 
monitoring  capability  is  functioning 
correctly  and  alerts  the  operator  that  a 
system  failure  has  occurred. 

§238.447    Operator's  controls  and  cab 
layout 

(a)  Operator  controls  in  the  power 
vehicle  or  control  cab  shall  be  arranged 
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to  be  comfortably  within  view  and 
within  easy  reach  when  the  operator  is 
seated  in  the  normal  train  control 
position. 

(b)  The  control  panels  shall  be  laid 
out  to  minimize  the  chance  of  hujnan 
enor. 

(c)  Control  panel  buttons,  switches, 
levers,  knobs,  and  the  like  shall  be 
distinguishable  by  sight  and  by  touch. 

(d)  An  alerter  shall  be  provided.  If  not 
acknowledged,  the  alerter  shall  cause  a 
brake  application  to  stop  the  train. 

(e)  Cab  information  displays  shall  be 
designed  with  the  following 
characteristics: 

(1)  Simplicity  and  standardization 
shall  be  the  driving  criteria  for  design  of 
formats  for  the  display  of  information  in 
the  cab; 

(2)  Essential,  safety-critical 
information  shall  be  displayed  as  a 
default  condition; 

(3)  Operator  selection  shall  be 
required  to  display  other  than  default 
information; 

(4)  Cab  or  train  control  signals  shall 
be  displayed  for  the  operator;  and 

(5)  Displays  shall  be  readable  from  the 
operators's  normal  position  under  all 
lighting  conditions. 

(f)  The  cab  layout  shall  be  arranged  to 
meet  the  following  requirements: 

(1)  The  crew  has  an  effective  field  of 
view  in  the  forward  direction  and  to  the 
right  and  left  of  the  direction  of  travel; 

(2)  Field-of-view  obstructions  due  to 
required  structural  members  are 
minimized;  and 

(3)  The  crew's  position  in  the  cab  is 
located  to  permit  the  crew  to  be  able  to 
directly  observe  traffic  approaching  the 
train  from  either  side  of  the  train. 

(g)  Each  seat  provided  for  a 
crewmember  shall  be: 

(1)  Equipped  with  a  single  acting, 
quick-release  lap  belt  and  shoulder 
harness  as  defined  in  §571.209  of  this 
title; 

(2)  Secured  to  the  car  body  with  an 
attachment  having  an  ultimate  strength 
capable  of  withstanding  the  loads  due  to 
the  following  individuadly  applied 
accelerations  acting  on  the  mass  of  the 
seat  and  the  crewmember  occupying  it: 

(i)  Longitudinal:  12g; 
(ii)  Lateral:  4g:  and 
(iii)  Vertical:  4g; 

(3)  Designed  so  all  adjustments  have 
the  range  necessary  to  accommodate  a 
5th-percentile  female  to  a  95th- 
percentile  male; 

(4)  Equipped  with  lumbar  support 
that  is  adjustable  from  the  seated 
position; 

(5)  Equipped  with  force-assisted, 
vertical-height  adjustment,  operated 
from  the  seated  position: 


(6)  Equipped  with  a  manually 
reclining  seat  back,  adjustable  from  the 
seated  position; 

(7)  Equipped  with  an  adjustable 
headrest;  and 

(8)  Equipped  with  folding,  padded 
armrests. 

(h)  Sharp  edges  and  comers  shall  be 
eliminated  from  the  interior  of  the  cab, 
and  interior  sur&ces  of  the  cab  likely  to 
be  impacted  by  a  crewmember  during  a 
collision  or  derailment  shall  be  padded 
with  shock-absorbent  material. 

Subpart  F— Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  II 
Passenger  Equipment 

§238.501    Scops. 

This  subpart  contains  inspection, 
testing,  and  maintenance  requirements 
for  railroad  passenger  equipment  that 
operates  at  speeds  exceeding  125  mph 
but  not  exceeding  150  mph, 

§238.503    Inspection,  testing,  snd 
msintensnce  requirements. 

(a)  General.  Under  the  procediu«s 
provided  in  ^  238.505,  each  railroad 
shall  obtain  FRA  approval  of  a  written 
inspection,  testing,  and  maintenance 
program  for  Tier  II  passenger  equipment 
prior  to  implementation  of  that  program 
and  prior  to  commencing  passenger 
operations  using  that  equipment  As 
fiirther  specified  in  this  section,  the 
program  shall  describe  in  detail  the 
procedures,  equipment,  and  other 
means  necessary  for  the  safe  operation 
of  the  pwssenger  equipment,  including: 

(1)  Safety  inspection  procedures, 
intervals,  and  criteria; 

(2)  Testing  procedures  and  intervals; 

(3)  Scheduled  preventive- 
maintenance  intervals; 

(4)  Maintenance  procedures; 

(5)  Special  testing  equipment  or 
measuring  devices  required  to  perform 
safety  inspections  cmd  tests;  and 

(6)  The  training,  qualification,  and 
designation  of  employees  and 
contractors  to  perform  safety 
inspections,  tests,  and  maintenance. 

(b)  Compliance.  After  the  railroad's 
inspection,  testing,  and  maintenance 
program  is  approved  by  FRA  under 

§  238.505,  the  railroad  shall  adopt  the 
program  and  shall  perform — 

(1)  The  inspections  and  tests  of  power 
brakes  and  other  primary  brakes  as 
described  in  the  program; 

(2)  The  other  inspections  and  tests 
described  in  the  program  in  accordance 
with  the  procedures  and  criteria  that  the 
railroad  identified  as  safety-critical;  and 

(3)  The  maintenance  taslcs  described 
in  the  program  in  accordance  with  the 
procediires  and  intervals  that  the 
railroad  identified  as  safety-critical. 


(c)  General  safety  inspection,  testing, 
and  maintenance  procedures.  The 
inspection,  testing,  and  maintenance 
program  under  paragraph  (a)  of  this 
section  shall  contain  the  railroad's 
written  procedures  to  ensure  that  all 
systems  and  components  of  in  service 
equipment  are  free  of  any  general 
condition  that  endangers  the  safety  of 
the  crew,  passengera,  or  equipment 
These  procediues  shall  protect  against 

(1)  A  continuous  acciunulation  of  oil 
or  grease; 

^)  Improper  functioning  of  a 
component 

(3)  A  crack,  break,  excessive  wear, 
structiual  defect,  or  weakness  of  a 
component; 

(4)  A  leak; 

(5)  Use  of  a  component  or  system 
under  a  condition  that  exceeds  that  for 
which  the  component  or  system  is 
designed  to  o|>erate;  and 

(6)  Insecure  attachment  of  a 
component. 

(d)  Specific  safety  inspections.  The 
program  under  paragraph  (a)  of  this 
section  shall  specify  that  all  Tier  n 
passenger  equipment  shall  receive 
thorough  safety  inspections  in 
accordance  with  the  following 
standards: 

(1)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  the  equivalent  of 
a  Class  I  brake  test  contained  in 

§  238.313  shall  be  conducted  prior  to  a 
train's  departure  from  an  originating 
terminal  and  every  1,500  miles  or  once 
each  calendar  day,  whichever  comes 
(first,  that  the  train  remains  in 
continuous  service. 

(i)  Class  I  equivalent  brake  tests  shall 
be  performed  by  qualified  mechanical 
inspectors. 

(ii)  Except  as  provided  in  §  238.15(b), 
a  railroad  shall  not  use  or  haul  a  Tier 
n  passenger  train  in  passenger  service 
frt)m  a  location  where  a  Class  I 
equivalent  brake  test  has  been 
performed,  or  was  required  by  this  part 
to  have  been  performed,  with  less  than 
100  percent  operative  brakes. 

(2)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  a  complete  safety 
exterior  and  interior  mechanical 
inspection,  in  accordance  with  the 
railroad's  inspection  program,  shall  be 
conducted  by  qualified  mechanical 
inspectors  at  least  once  during  each 
calendar  day  the  equipment  is  used  in 
service. 

(3)  Trains  that  miss  a  scheduled  Class 
I  brake  test  or  mechanical  ins{>ection 
due  to  a  delay  en  route  may  proceed  to 
the  point  where  the  Class  I  brake  test  or 
mechanical  inspection  was  scheduled  to 
be  performed. 

(e)  Movement  of  trains  with  power 
brake  defects.  Movement  of  trains  with 
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a  power  brake  defect  as  defined  in 

§  238.15  (any  primary  brake  defect)  shall 

be  governed  by  §  238.15. 

(f)  Movement  of  trains  with  other 
defects.  Movement  of  trains  that  with  a 
defect  otiier  than  a  power  brake  defect 
shall  be  conducted  in  accordance  with 
§  238.17.  with  the  following  exception. 
When  a  failure  of  the  secondary  brake 
on  a  Tier  II  passenger  train  occurs  en 
route,  that  train  may  remain  in  service 
imtil  its  next  scheduled  calendar  day 
Class  I  brake  test  equivalent  at  a  speed 
no  greater  than  the  maximum  safe 
operating  speed  demonstrated  through 
analysis  and  testing  for  braking  with  the 
friction  brake  alone.  The  brake  system 
shall  be  restored  to  100  percent 
operation  before  the  train  departs  that 
inspection  location. 

(g)  Maintenance  intervals.  The 
program  under  paragraph  (a)  of  this 
section  shall  include  the  railroad's 
initial  scheduled  maintenance  intervals 
for  Tier  n  equipment  based  on  an 
analysis  completed  as  part  of  the  system 
safety  program.  The  maintenance 
interval  of  a  safety-critical  component 
shall  be  changed  only  when  justified  by 
accumulated,  veritable  operating  data 
and  approved  by  FRA's  Associate 
Administrator  for  Safety  under 

^§  238.505  before  the  change  takes  effect. 

(h)  Training,  qualification,  and 
designation  program.  The  program 
under  paragraph  (a)  of  this  section  shall 
describe  the  training,  qualification,  and 
designation  program,  as  defined  in  the 
training  program  plan  under  §  238.111, 
established  by  the  railroad  to  qualify 
individuals  to  inspect,  test,  and 
maintain  the  equipment. 

(1)  If  the  railroad  deems  it  safety- 
critical,  then  only  qualified  individuals 
shall  inspect,  test,  and  maintain  the 
equipment. 

(2)  Knowledge  of  the  standard 
procedures  described  in  paragraph  (i)  of 
this  section  shall  be  required  to  qualify 
an  employee  or  contractor  to  perform  an 
inspection,  testing,  or  maintenance  task 
under  this  part. 

(i)  Standard  procedures  for  safely 
performing  inspection,  testing, 
maintenance,  or  repairs.  The  program 
under  paragraph  (a)  of  this  section  shall 
include  the  railroad's  written  standard 
procedures  for  performing  all  safefy- 
critical  equipment  inspection,  testing, 
maintenance,  or  repair  tasks.  These 
standard  procedures  shall: 

(1)  Describe  in  detail  each  step 
reqviired  to  safely  perform  the  task; 

(2)  Describe  the  knowledge  necessary 
to  safely  j)erfbrm  the  task; 

(3)  Describe  any  precautions  that  must 
be  taken  to  safialy  perform  the  task; 


(4)  Describe  the  use  of  any  safety 
equipment  necessary  to  perform  the 
task; 

(5)  Be  approved  by  the  railroad's  chief 
mechanical  officer; 

(6)  Be  approved  by  the  railroad's 
official  responsible  for  safety; 

(7)  Be  enforced  by  supervisors  with 
responsibilify  for  accomplishing  the 
tasks;  and 

(8)  Be  reviewed  annually  by  the 
railroad. 

(j)  Quality  control  program.  Each 
railroad  shall  establish  an  inspection, 
testing,  and  maintenance  quality  control 
program  enforced  by  railroad  or 
contractor  supervisors  to  reasonably 
ensure  that  inspections,  tests,  and 
maintenance  are  performed  in 
accordance  with  Federal  safety 
standards  and  the  procedures 
established  by  the  railroad. 

(k)  Identification  of  safety-critical 
items.  In  the  program  under  paragraph 
(a)  of  this  section,  the  railroad  shall 
identify  all  inspection  and  testing 
procedures  And  criteria  as  well  as  all 
maintenance  intervals  that  the  railroad 
deems  to  be  safefy-critical. 

§238.505    Program  approval  procedure. 

(a)  Submission.  Not  less  than  90  days 
prior  to  commencing  piassenger 
operations  using  Tier  n  passenger 
equipment,  each  railroad  to  which  this 
subpart  applies  shall  submit  for 
approval  an  inspection,  testing,  and 
maintenance  program  for  that 
equipment  meeting  the  requirements  of 
this  subpart  with  the  Associate 
Administrator  for  Safefy,  Federal 
Railroad  Administration,  400  7th  Street, 
S.W..  Washington,  D.C.  20590.  If  a 
railroad  seeks  to  amend  an  approved 
program,  the  railroad  shall  file  with 
FRA's  Associate  Administrator  for 
Safefy  a  petition  for  approval  of  such 
amendment  not  less  than  60  days  prior 
to  the  proposed  effective  date  of  the 
amendment.  A  program  responsive  to 
the  requirements  of  this  subpart  or  any 
amendment  to  the  program  shall  not  be 
implemented  prior  to  FRA  approval. 

(1)  Each  program  or  amendment 
imder  §  238.503  shall  contain: 

(i)  The  information  prescribed  in 
S  238.503  for  such  program  or 
amendment; 

(ii)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  program  or  amendment:  and 

(ill)  A  statement  affirming  that  the 
railroad  has  served  a  copy  of  the 
program  or  amaendment  on  designated 
representatives  of  railroad  employees, 
together  with  a  list  of  the  names  and 
addresses  of  persons  served. 


(2)  Each  railroad  shall  serve  a  copy  of 
each  submission  to  FRA  on  designated 
representatives  of  railroad  employees 
responsible  for  the  equipment's 
operation,  inspection,  testing,  and 
maintenance  under  this  subpart. 

(b)  Comment.  Not  later  than  45  days 
from  the  date  of  filing  the  program  or 
amendment,  any  person  may  comment 
on  the  program  or  amendment. 

(1)  Each  conunent  shall  siat  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  Three  copies  of  each  comment 
shall  be  submitted  to  the  Associate 
Administrator  for  Safefy,  Federal 
Railroad  Administration,  400  7th  Street, 
S.W..  Washington,  D.C.  20590. 

(3)  The  commenter  shall  certify  that  a 
copy  of  the  comment  was  served  on  the 
railroad. 

(c)  Approval.  (1)  Within  60  days  of 
receipt  of  each  initial  inspection, 
testing,  and  maintenance  program,  FRA 
will  conduct  a  formal  review  of  the 
program.  FRA  will  then  notify  the 
primary  railroad  contact  person  and  the 
designated  employee  representatives  in 
writing  whether  the  inspection,  testing, 
and  maintenance  program  is  approved 
and,  if  not  approved,  the  specific  points 
in  which  the  program  is  deficient.  If  a 
program  is  not  approved  by  FRA,  the 
railroad  shall  amend  its  program  to 
correct  all  deficiencies  and  resubmit  its 
program  with  the  required  revisions  not 
later  than  45  days  prior  to  conunencing 
passenger  operations. 

(2)  FRA  will  review  each  proposed 
amendment  to  the  program  within  45 
days  of  receipt.  FRA  will  then  notify  the 
primary  railroad  contact  peraon  and  the 
designated  employee  representatives  in 
writing  whether  the  proposed 
amendment  has  been  approved  by  FRA 
and,  if  not  approved,  the  specific  points 
in  which  the  proposed  amendment  is 
deficient.  The  railroad  shall  correct  any 
deficiencies  and  file  the  corrected 
amendment  prior  to  implementing  the 
amendment. 

(3)  Following  initial  approval  of  a 
program  or  amendment,  FRA  may 
reopen  consideration  of  the  program  or 
amendment  for  cause  stated. 

Subpart  G— Introduction  of  New 
Technology  to  Tier  II  Passenger 
Equipment 

1238.601    Scope. 

This  subpart  contains  general 
requirements  for  introducing  new 
technology  that  affects  a  safefy  system  of 
existing  Tier  II  passenger  equipment. 
For  purposes  of  this  subpart,  "existing 
Tier  D  passenger  equipment"  is  Tier  n 
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passenger  equipment  that  has  been 
approved  for  ra^renue  service  by  the 
FKA  Associate  Administrator  for  Safefy 
under  the  procedures  of  §  238.21. 

f23t.<03    Process  to  Introduce  new 
tschnoleay. 

(a)  If  a  railroad  plans  a  ma)or  upgrade 
or  introduction  of  new  technology  on 
existing  Tier  n  passenger  equipment,  as 
defined  in  §  238.601,  that  affects  the 
performance  of  a  safefy  system  on  such 
equipment,  such  major  upgrade  or 
introduction  of  new  technology  shall  be 
designed  and  implemented  using  the 
system  safefy  process  prescribed  in 
§238.101. 

(b)  Under  the  procedures  of  §  238.21. 
each  railroad  shall  obtain  special 
approval  from  the  FRA  Associate 
Administrator  for  Safefy  of  a  pre- 
revenue  service  acceptance  testing  plan, 
under  §  238.113.  for  existing  Tier  II 
passenger  equipment  with  a  major 
upgrade  or  new  technology  that  affects 
the  performance  of  a  safefy  system  on 
such  equipment,  prior  to  implementing 
the  plan.  "New  passenger  equipment," 
for  purposes  of  §  238.113,  includes 
existing  Tier  II  passenger  equipment 
with  such  a  major  upgrade  or  new 
technology. 


(c)  Each  railroad  shall  complete  a  pre- 
revenue  service  demonstration  of  such 
passenger  equipment  described  in 
paragraph  (b)  of  this  section  in 
accordance  with  the  approved  plan, 
shall  fulfill  all  of  the  other  requirements 
prescribed  in  §238.113,  and  shall  obtain 
special  approval  from  the  FRA 
Associate  Administrator  for  Safefy 
under  the  procedures  of  §  238.21  prior 
to  using  such  passenger  equipment  in 
revenue  service. 

Appandix  A 10  Part  238-«chs*ria  of 
CIvH  Panaltias  [Raaarvad] 

Appendix  B  to  Part  23»— last 
PaiHwniaiica  Critarta  for  tha 
FlammabiHty  and  Smaka  Emiaaion 
Charadaristica  of  Malariala  Uaad  in 
Constructing  or  Rafurblahk>g 
Locomotiva  Cab  and  Paaaangar  Car 
Intariors 

This  appendix  provides  tlie  performance 
standards  for  testii^  the  flammability  and 
smoke  emission  characteristics  of  materials 
used  in  constructing  or  refuibishing 
locomotive  cab  and  passenger  car  interiors, 
in  accordance  with  the  requirements  of 
$236,115. 

(a)  Definitions. 

Critiaxl  radiant  flux  (CRF)  means,  as 
defined  in  ASTM  B-648.  a  measure  of  the 


behavior  of  horizontally-mounted  floor 
covering  systems  exposed  to  a  flaming 
ignition  source  in  a  graded  radiant  heat 
energy  environment  in  a  test  chambw. 

Flame  spread  index  (I.)  means,  as  defined 
in  ASTM  E-162,  a  factor  derived  from  the 
rate  of  progress  of  the  flame  front  (F.)  and  the 
rate  of  heat  liberation  by  the  material  under 
test  (Q),  such  that  I.  =  F.  x  Q. 

Specific  optical  density  (DJ  means,  as 
defined  in  ASTM  E-662,  the  optical  density 
meesured  over  unit  path  length  mthin  a 
chamber  of  unit  volume,  produced  from  a 
specimen  of  unit  sui&ce  area,  that  is 
irradiated  by  a  heat  flux  of  2.5  watts/cm^  for 
a  specified  period  of  time. 

Surface  flammability  means  the  rate  at 
wdiich  flames  will  travel  along  surfaces. 

Flaming  running  means  continuous 
flaming  material  leaving  the  site  of  material 
burning  or  material  installation. 

Flaming  dripping  means  periodic  dripping 
of  flaming  material  from  the  site  of  material 
burning  or  material  installation. 

(b)  Required  test  procedures  and 
performance  criteria. 

The  materials  used  in  locomotive  cabs  and 
passenger  cars  shall  be  tested  according  to 
the  procedures  and  performance  criteria  set 
forth  in  the  following  table.  In  all  instances, 
the  most  recent  version  of  the  test  procedures 
or  the  revision  in  effect  at  the  time  a  vehicle 
is  ordered  should  be  employed  in  the 
evaluation  of  the  matwrinls  specified. 


Category 


Function  of  material 


Test  procedure 


Performance  criteria 


Passenger  seats.  Sleeping  and  dining 
car  components. 


Cushiortt,  Mattresses  ■■  2-  >■ » 

Seat  and/or  Mattress  Frame  ■■  *■  ■ 

Seal  and  Toilet  Shroud.  Food  Trays  •• ' 

Seat  Upholstery,  Mattress  Ticking  and 
Covers,  Curtains  >.  2- }-  >. 


ASTM  0-3675 
ASTM  E-662 
ASTM  E-162 
ASTM  E-662 
ASTM  E-162 
ASTM  E-662 
FAR  25.853  (Ver- 

tic^ 
ASTM  E-662 


Is  ^25 

Ds(1.5)$100:Ds(4.0)Sl75 

Is  ^35 

Os(1.5)^100:Ds(4.0)S200 

Is  ^35 

Ds  (1.5)^  100;  Os  (4.0)  $200 

Flame  Time  i  10  sec.;  Bum  length  i  6 

inch 
Ds  (4.0)  ^  250  coated:  Os  (4.0)  <  100 


Panels 


Flooring 


Insulation  ............._.„ 

Elastomers 

Exterior  Plastic  Components 


S.  10  _ 

Ceiing  '*•'<> . 

Partition,  JMea  and  Shelves*- ' 

WHRJSwoall  '*  '   ...»••...» ....•«. ....•....•.•. 

HVAC  Dodlng". » 

Winoow^  ^  «..••■•• •••••••••••••••«.••.•••••••••.. 

Light  Diffuser' 

Structural  *  „ 

Covering  ^-  '«> 

Thermal  '•  *> '  ...„ „...„.„... 

AciQusic '  *•  *  ._..,.....>...« 

Window  Qaskets.  Door  Noeing,  Dia- 
phragms, Roof  MaL  >. 
End  Cap,  Roof  Housings  ■•  * <... 


ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 
ASTM 


E-162 

B-mz 

E-162 
E-662 
E-162 
E-862 
E-162 
E-662 
E-162 
E-662 
E-162 
E-662 
E-162 
E-662 
E-119 
E-648 
E-«62 
E-162 
E-662 
E-162 
E-662 
C-542 
E-662 
E-162 
E-662 


Is  $35 

Ds  (1.5)$  100:0s  (4.0)  $200 

I    ^  35 

Ds  (1.5)$  100:  Ds  (4.0)  $200 

ls$35 

Ds  (1.5)$  100:  Ds  (4.0)  $200 

Is  $35 

Ds  (1.5)$  100:  Ds  (4.0)  $200 

Is  $35 

Ds  (1.5)  $100     . 

Is  $100 

Ds  (1.5)  $100:  0,(4.0)  $200 

Is  $100 

Ds  (1.5)$  100:  Ds  (4.0)  $200 

Pass 

CRF$0.5w/cm2 

Ds  (1.5)$  100:  Ds  (4.0)  $200 

Is  $25 

Ds  (1.5)  $100 

Is  $25 

Ds  (1.9  $100 

Pass 

Os  (1.5)$  100:0s  (4.0)  $200 

ls$35 

Os  (1.5)$  100:  Ds  (4.0)  $200 
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Calsgory 

Function  of  malarisl 

Test  procedure 

Componerrt  Box  Covert  ._    

Inlerior.  Exterior  Boxes'  >• » 

ASTM  E-162 
ASTME-662 

^S35                      ^ 

D,  (1.5)  2  100;  Ds  (4.0)  ^200 

Tuesday 
September  23,  1997 


1.  Materials  tasted  for  surCKe  flammability 
must  not  exhibit  any  flaming  running  or 
flaming  dripping. 

2.  The  *ur&ce  flammability  and  smoke 
emission  characteristics  must  be 
demonstrated  to  be  permanent  by  washing,  if 
appropriate,  according  to  FEO-STD-191A 
Textile  Test  Method  5830. 

3.  The  surface  flammability  and  smoke 
emission  characteristics  must  be 
demonstrated  to  be  permanent  by  dry- 
cleaning,  if  appropriate,  according  to  ASTM 
D-2724.  Materials  that  cannot  be  washed  or 
dry  cleaned  must  be  so  labeled  and  meet  the 
applicable  performance  criteria  after  being 
cleaned  as  recommended  by  the 
manufocturer. 

4.  For  double  window  glazing,  only  the 
interior  glazing  must  meet  the  materials 
requirements  specified  herein;  the  exterior 
need  not  meet  those  requirements. 

5.  ASTM  E-662  maximum  test  limits  for 
smoke  emission  (specified  optical  density) 
must  be  measured  in  either  the  flaming  or 
non-flaming  mode,  depending  on  which 
mode  generates  the  most  smoke. 

6.  Structural  flooring  assemblies  must  meet 
the  performance  criteria  during  a  nominal 
test  period  determined  by  the  railroad 
property.  The  nominal  test  pwriod  must  be 
twice  the  mnYimiim  expected  period  of  time, 
under  normal  circumstances,  for  a  vehicle  to 
come  to  a  complete,  safe  stop  from  imnrimnm 
speed,  plus  the  time  necessary  to  evacuate  all 
passengers  from  a  vehicle  to  a  safe  area.  The 
nominal  test  period  must  not  be  less  than  15 
minutes.  Only  one  specimen  need  be  tested. 


A  proportional  reduction  may  be  made  in  the 
dimensions  of  the  s{>ecimen  provided  that  it 
represents  a  true  test  of  its  ability  to  perform 
as  a  beirier  against  undu-cai  fires. 
Penetrations  (ducts,  etc.)  must  be  designed 
against  acting  as  passageways  for  fire  and 
smoke. 

7.  Floor  covering  must  be  tested  in 
accordance  with  ASTM  E-648  with  iu 
padding,  if  the  padding  is  used  in  act\ial 
installation. 

8.  Arm  rests,  if  foamed  plastic,  are  tested 
as  cushions  and.  if  hard  material,  are  tested 
as  a  seat  back  shroud. 

9.  Testing  is  performed  without  upholstery. 

10.  Carpeting  on  walls  and  ceilings  is  to  be 
considered  wall  and  ceiling  panel  materials, 
respectively. 

(c)  The  sources  of  test  procedures  specified 
in  the  table  are  as  follows: 

(1)  I^wrhing  Resistance  of  Cloth,  FED- 
STD-191A-Textile  Test  Method  5830. 
(Available  frtim:  General  Services 
Administration  Specifications  Division, 
Building  197  Washington  Navy  Yard, 
Washington.  D.C.  20407.) 

(2)  Federal  Aviation  Administration 
Vertical  Burn  Test,  FAR-25.853. 

(3)  American  Society  for  Testing  Materials 
(ASTM): 

(i)  Specification  for  Gaskets,  ASTM  C-542. 

(ii)  Surfoce  Flammability  of  Flexible 
Cellular  Materials  Using  a  Radiant  Heat 
Energy  Source.  ASTM  D-3675. 

(iii)  Fire  Tests  of  Building  Construction 
and  Materials.  ASTM  E-119. 


(iv)  Surface  Flammability  of  Materials 
Using  a  Radiant  Heat  Energy  Source.  STM  E- 
162. 

(v)  Bonded  and  Laminated  Apparel 
Fabrics.  ASTM  I>-2724. 

(vi)  Critical  Radiant  Flux  of  Floor  Covering 
Systems  Using  a  Radiant  Heat  Energy  Source. 
ASTM  E-648. 

(vii)  Specific  Optical  Density  of  Smoke 
Generated  by  Solid  Materials,  STM  E-662. 

(Available  from:  American  Society  for 
Testing  Materials,  1916  Race  Street, 
Philadelphia.  Peimsylvaaia  19103.) 

Appendix  C  to  Part  238 — Suspension 
System  Safely  Performance  Standards 

This  appendix  contaiiu  the  minimum 
suspension  system  safety  performance 
standards  for  Tier  0  passenger  equipment  as 
required  by  $  238.427.  These  requirements 
shall  be  the  basis  for  evaluating  suspension 
system  safety  performance  until  an  industry 
standard  acceptable  to  FRA  is  developed  and 
approved  undi9r  the  procedures  provided  in 
§238.21. 

Passenger  equipment  suspension  systems 
shall  be  designed  to  limit  the  lateral  and 
vertical  forces  and  lateral  to  vertical  (L/V) 
ratios,  for  the  time  duration  required  to  travel 
six  feet  at  any  operating  speed  or  over  any 
class  of  track,  under  all  operating  conditions 
as  determined  by  the  railroad,  as  follows: 

1.  The  maximum  single  wheel  lateral  to 
vertical  force  (L/V)  ratio  shall  not  exceed 
Nadal's  limit  as  follows: 


Wheel  L/V  < 


tan(g)-/i 
l  +  /xtan(£) 


(for  positive  angle  0!*  attack) 


where:  S=flange  angle  (deg). 
|i=coefiicient  of  friction  of  0.5. 

2.  The  net  axle  lateral  force  shall  not 
exceed  0.5  times  the  static  vertical  axle  load. 

3.  The  vertical  wheel/rail  force  shall  be 
greater  than  10  percent  of  the  static  vertical 
wheel  load. 

4.  The  sum  of  the  vertical  wheel  loads  on 
one  side  of  any  truck  shall  be  greater  than  20 


^ 


percent  of  the  static  vertical  axle  load.  This 
shall  include  the  eflect  of  a  cross  wind 
allowance  as  specified  by  the  railroad  for  the 
intended  service. 

5.  The  maximum  truck  side  \J\  ratio  shall 
not  exceed  0.5. 

6.  When  stopped  on  track  with  s  uniform 
6-inch  superelevation,  vertical  wheel  loads, 
at  all  wheels,  shall  be  greater  than  60  percent 


of  the  nominal  vertical  wheel  load  on  level 
track. 

Issued  in  Washington,  D.C.,  on  September 
12. 1997. 

Jolene  M.  Molitoris, 

Federal  Railroad  Administrator. 

(FR  Doc.  97-24713  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Dodiet  Nos.  9SN-0245  and  94P-0110I 

RIN0B10-AA59 

Food  Labeling;  Statamant  of  Idanttty, 
Nutrition  l.abeiing  and  Ingredient 
Labeling  of  Dietary  Suppiements; 
Compliance  Policy  Guide,  Revocation 

AGENCY:  Food  and  Drug  AdministratioD, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  establish 
requirements  for  the  identification  of 
dietary  supplements  and  for  their 
nutrition  labeling  and  ingredient 
labeling  in  response  to  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (the  DSHEA).  FDA  is  also 
responding  to  a  citizen  petition  from  the 
Coimcil  for  Responsible  Nutrition  on 
type  size  requirements  for  these 
products.  In  addition,  FDA  is 
annoimcing  the  revocation  of 
Compliance  Policy  Guide  530.400  (CPG 
7121.02)  entiUed  "Vitamin  Products  for 
Human  Use — Low  Potency"  to  eliminate 
inconsistencies  with  the  new  labeling 
requirements. 

DATES:  The  regulation  is  effective  March 
23.  1999.  The  Director  of  the  Office  of 
the  Federal  Register  approves  the 
incorporations  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  certain  publications  in  21 
CFR  101.4(h).  effective  March  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Thompson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-5587. 

SUPPLEMENTARY  MFORMATION: 

L  Background. 

In  the  Federal  Register  of  December 
28. 1995  (60  FR  67194).  FDA  published 
a  proposed  rule  entitled  "Food  Labeling; 
Statement  of  Identity,  Nutrition 
Labeling  and  Ingredient  Labeling  of 
Dietary  Supplements"  (hereinafter 
identified  as  "the  December  1995 
proposal").  This  document,  which 
specifically  responds  to  the  DSHEA. 
superseded  earlier  documents 
responding  to  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)(Pub.  L  101-535)  and  the 
Dietary  Supplement  Act  of  1992  (the  DS 


act)  (Pub.  L.  102-571)  with  respect  to 
dietary  supplements. 

The  1990  amendments  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  in  a  number  of  important  ways. 
One  of  the  notable  aspects  of  the  1990 
amendments  is  that  they  added  section 
403(q)  to  the  act  (21  U.S.C.  343(q)).  This 
section  provides  that  most  foods  are 
misbranded  unless  they  bear  nutrition 
labeling. 

In  pc^cular,  section  403(q)(5)(F) 
(originally  section  403(q)(5)(E))  of  the 
act  provided  that  separate  regulations 
on  the  nutrition  labeling  of  dietary 
supplements  of  vitamins  and  minerals 
could  be  established  that  are  distinct 
from  those  for  other  foods.  In  response 
to  this  section.  FDA  proposed  a 
regulation  in  §  101.36  (21  CFR  101.36) 
that  was  specifically  on  the  nutrition 
labeling  of  dietary  supplements  of 
vitamins  and  minerals,  and  a  separate 
general  regulation  that  was  on  the 
nutrition  labeling  in  §  101.9  (21  CFR 
101.9)  of  conventional  foods  and  of  all 
other  dietary  supplements  (those  of 
herbs  and  other  nutritional  substances) 
(56  FR  60366.  November  27. 1991). 

On  October  6. 1992.  the  President 
signed  into  law  the  DS  act.  The  DS  act 
established  a  moratorium  until 
December  15. 1993.  on  the 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  not  in  the  form  of 
conventional  food.  Also,  it  required  that 
a  new  proposed  regulation  on  the 
nutrition  labeling  of  dietary 
supplements  be  issued  by  June  15, 1993. 
and  a  final  rule  by  December  31. 1993. 

In  response  to  the  DS  act,  FDA 
published  a  new  proposed  rule  in  the 
Federal  Register  of  June  18, 1993  (58  FR 
33715),  and  a  final  rule  on  January  4. 
1994  (59  FR  354).  on  the  nutiition 
labeling  of  dietary  supplements.  As 
mandated  in  section  403(q)(5)(F)  of  the 
act,  the  final  rule  established  a 
regulation  (§  101.36)  on  the  specific 
requirements  for  nutrition  labeling  of 
dietary  supplements  of  vitamins  and 
minerals. 

On  October  25, 1994,  the  DSHEA 
(Pub.  L.  103-417)  was  signed  into  law. 
The  DSHEA  amended  the  act  by  adding 
section  201  (ft)  (21  U.S.C.  321(f0).  which 
defines  a  "dietary  supplement."  in  part, 
as  a  product,  other  than  tobacco, 
intended  to  supplement  the  diet  that 
contains  at  least  one  or  more  of  the 
following  ingredients:  A  vitamin;  a 
mineral;  an  herb  or  other  botanical;  an 
amino  acid;  a  dietary  substance  for  use 
to  supplement  the  diet  by  increasing  the 
total  dietary  intake;  or  a  concentrate, 
metabolite,  constituent,  extract,  or 
combination  of  any  of  the  previously 
mentioned  ingredients.  This  section  also 


states  that  the  term  "dietary 
supplement"  means  a  product  that  is 
labeled  as  a  dietary  supplement. 

Furthermore,  the  DSHEA,  among 
other  things,  amended  section 
403(q)(5)(F)  of  the  act  by  adding  specific 
requirements  that  relate  to  the  labeling 
of,  and  ingredient  declaration  on, 
dietary  supplement  products. 
Previously,  this  section  had  applied 
only  to  dietary  supplements  of  vitamins 
and  minerals  and  had  not  offered  any 
description  of  how  the  labeling  of  these 
products  should  differ  from  the  labeling 
of  foods  in  general.  As  amended  by  the 
DSHEA,  section  403(q)(5)(F)  of  the  act 
provides  that  dietary  ingredients  that  do 
not  have  daily  values  (i.e.,  Reference 
Daily  Intakes  (RDI's)  or  Daily  Reference 
Values  (DRV's))  must  be  listed  within 
the  nutrition  information,  that  the 
listing  of  dietary  ingredients  must 
include  the  quantity  of  each  dietary 
ingredient  (or  of  a  proprietary  blend  of 
such  dietary  ingredients),  and  that  the 
listing  of  dietary  ingredients  may 
include  the  source  of  a  dietary 
ingredient.  It  also  provides  that  the 
nutrition  information  must  immediately 
precede  the  ingredient  information 
required  under  the  act. 

FDA  received  over  50  letters  in 
response  to  the  December  1995 
proposal.  Each  of  these  letters  contained 
one  or  more  comments.  Responses  were 
received  frt)m  industry,  trade 
associations,  consumers,  consumer 
advocacy  organizations,  health  care 
professionals,  professional  societies, 
and  city  governments.  Many  comments 
supported  the  proposal  generally  or 
supported  aspects  of  the  proposal.  Other 
comments  objected  to  specific 
provisions  of  the  proposal  and 
requested  revisions.  Some  comments 
addressed  issues  outside  the  scope  of 
the  proposal  and  will  not  be  disctissed 
here.  A  summary  of  the  relevant 
comments,  the  agency's  responses  to  the 
comments,  and  a  discussion  of  the 
agency's  conclusions  follows. 

n.  The  Term  "Dietary  Supplement"  in 
the  Statement  of  Identity 

1.  A  number  of  comments  objected  to 
the  proposed  requirement  in  §101. 3(g) 
(21  CFR  101.3(g))  that  the  term  "dietary 
supplement"  appear  as  part  of  the 
statement  of  identity  of  dietary 
supplements.  Some  of  these  comments 
requested  the  flexibility  of  allowing  this 
term  either  in  the  statement  of  identity 
or  elsewhere  on  the  label,  such  as  on  the 
principal  display  panel  or  in  the 
directions  for  use.  A  couple  of 
comments  stated  that,  if  the  nutrition 
label  was  given  the  tide  "Dietary 
Supplement  Facts."  a  consumer  coidd 
utilize  the  nutrition  label  to  identify  the 
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product  as  a  dietary  supplement, 
making  it  unnecessary  to  include  the 
term  as  part  of  the  statement  of  identity. 
Other  comments  requested  that  FDA 
allow  for  reasonable  flexibility  in  the 
use  of  synonyms  or  modifiers  for  the 
term  "dietary  supplement."  such  as 
"Nutritional  Supplement,"  "Herbal 
Supplement."  "Multivitamin/ 
Milltimineral  Supplement,"  or  "Amino 
Acid  Blend." 

The  comments  presented  a  niunber  of 
reasons  for  their  disagreement  with  the 
proposal.  Several  comments  stated  that 
the  inclusion  of  the  term  "dietary 
supplement"  as  part  of  the  statement  of 
identity  on  the  principal  display  panel 
overreaches  the  legislative  intent  of  the 
DSHEA.  These  comments  stated  that  the 
DSHEA  does  not  specify  where  the  term 
"dietary  supplement"  should  be  placed, 
and  that,  therefore,  flexibility  of 
placement  of  the  term  is  warranted.  One 
comment  stated  that  it  objected  to  FDA 
transforming  an  "identify"  requirement 
in  the  DSHEA  into  an  "identity" 
requirement  in  the  use  of  the  term 
"dietary  supplement"  The  comment 
asserted  that  the  term  "identify"  in  the 
DSHEA  is  different  from  the 
requirement  in  15  U.S.C.  1453(a)(1)  (i.e., 
"the  identity  of  the  commodity"),  upon 
which  the  identity  labeling  provisions 
in  §  101.3  are  based.  Several  comments 
stated  that  the  term  "dietary 
supplement"  by  itself  is  inappropriate 
as  a  common  descriptor  for  dietary 
supplements  because  they  include  a 
wide  range  of  products,  which  meet 
vastly  different  consumer  needs.  These 
comments  stated  that  the  term  "dietary" 
does  not  add  additional  value  to  the 
statement  of  identity,  and  that 
consumers  might  interpret  the  term 
"dietary"  as  part  of  the  statement  of 
identity  to  suggest  that  the  supplement 
is  a  weight  loss  or  meal  replacement 
product.  These  comments  stated  that  the 
statutory  requirement  that  the  term 
"identify"  the  product  could  be  satisfied 
with  the  use  of  the  term  "supplement" 
One  comment  submitted  a  market 
research  study  on  consumer  perception 
of  the  term  "dietary  supplement," 
which  indicated  that  over  50  percent  of 
the  subjects  were  confused  by  the  term 
when  used  with  the  claim  "high 
potency."  One  comment  stated  that  the 
United  States  Pharmacopeia  (USP)  has 
established  a  number  of  monographs  of 
official  names  for  specific  nutritional 
supplements  but  they  do  not  include  the 
term  "dietary  supplement"  Several 
comments  pointed  out  that  use  of  the 
term  "dietuy  supplement"  is  not  part  of 
their  products'  trademarked 
terminology. 

Several  comments  suggested  that  the 
agency  provide  alternate  requirements 


for  dietary  supplements  in  conventional 
food  form  to  distinguish  them  fitim 
conventional  foods  (e.g.,  cereals,  snack 
bars,  drinks),  requiring  that  the  term 
"dietary  supplement"  appear  on  the 
principal  display  panel,  although  not 
necessarily  as  part  of  the  statement  of 
identity.  These  comments  stated  that 
dietary  supplements  in  capsule  or  tablet 
form  are  obviously  dietary  supplements, 
are  easily  distinguished  by  consxuners 
from  conventional  foods,  and  should 
not  have  the  same  identity  requirement 
A  few  comments  argued  that  there  are 
space  limitations  on  the  principal 
display  panel  of  some  dietary 
supplements,  and  that  the  term  "dietary 
supplement"  use6  up  available  label 
space. 

The  agency  has  carefully  reviewed 
these  comments  but  concludes  that  the 
best  reading  of  the  act,  as  well  as  the 
agency's  longstanding  regulations  that    - 
implement  the  act.  require  that  the  term 
"dietary  supplement,"  or  some  form  of 
this  term,  appear  as  part  of  the 
statement  of  identity.  Section 
201(ff)(2)(C)  of  the  act,  in  defining  the 
term  "dietary  supplement,"  mandates 
that  such  a  product  must  be  labeled  as 
a  dietary  supplement.  Section 
403(s)(2)(B)  of  the  act  states  that  a  food 
shall  be  deemed  to  be  misbranded  if  it 
is  a  dietary  supplement,  and  the  label  or 
labeling  of  the  dietary  supplement  fails 
to  identify  the  product  by  using  the  term 
"dietary  supplement,  which  term  may 
be  modified  with  the  name  of  such  an 
ingredient"  Section  403(i)(l)  of  the  act 
requires  that  a  food  label  must  bear  the 
common  or  usual  name  of  the  food,  that 
is,  a  statement  that  identifies  the  food. 
Dietary  supplements  are  labeled  subject 
to  the  provisions  of  section  403(i)(l)  of 
the  act  (see  the  last  sentence  of  section 
201(ff)  of  the  act).  Thus,  when  the  act  is 
read  in  its  entirety,  it  is  clear  that 
sections  201(ff)(2)(C),  403(s)(2)(B),  and 
403(i)(l)  of  the  act  require  that  the 
statement  of  identity  of  a  product  that 
is  marketed  as  a  dietary  supplement 
identify  the  product  as  such. 

FDA's  longstanding  regulations  lead 
directly  to  this  result.  Section  102.5  (21 
CFR  102.5)  sets  out  how  the  common  or 
usual  name  of  a  nonstandardized  food  is 
to  be  derived.  Under  this  provision,  the 
common  or  usual  name  must  accurately 
identify  or  describe,  in  as  simple  and 
direct  terms  as  possible,  the  basic  nature 
of  the  food.  The  basic  nature  of  a  dietary 
supplement  is  that  it  is  a  dietary 
supplement.  This  is  the  point  made  in 
both  sections  201(ff)(2)(C)  and 
403(s)(2)(B)  of  the  act  Thus,  undm 
§  102.5(a),  the  common  or  usual  name  of 
these  products  must,  at  least  in  part, 
identify  them  as  a  dietary  supplement 
Section  101.3(b)  of  FDA's  regulation 


states  that  the  statement  of  identity  of  a 
food  shall  be  in  terms  of  its  common  or 
usual  name.  Thus,  §  101.3(g)  derives 
directiy  from  the  act  and  FDA's 
longstanding  regulations  that  implement 
the  act.  Therefore,  FDA  is  adoptijig 
§  101.3(g). 

However,  the  agency  is  persuaded  by 
the  comments  that  flexibility  in  the  use 
of  the  term  "dietary"  as  part  of  the  name 
"dietary  supplemenf'is  warranted.  The 
agency  notes  that  section  403(s)(2)(B)  of 
the  act  states  that  the  product  shall  be 
identified  "by  using  the  term  'dietary 
supplement.'  which  term  may  be 
modified  with  the  name  of  such  an 
ingredient."  The  agency  interprets  this 
provision  to  mean  that  the  term  "dietary 
supplement"  may  be  modified  to 
include  the  name  of  a  dietary  ingredient 
or  ingredients  (e.g. ,  "Vitamin  C 
Supplement").  Furthermore,  to  provide 
additional  flexibility,  an  identifying 
term  that  describes  the  types  of  dietary 
ingredients  contained  in  the  product  in 
appropriately  descriptive  terms  (e.g., 
"Multivitamin  Supplement,"  "Herbal 
Supplement")  may  be  used.  Generic 
terms  that  are  not  descriptive  (e.g., 
"Food  Supplement,"  "Energy  Bar'T 
would  not  be  appropriate  because  they 
do  not  identify  or  describe  the  dietary 
ingredients  (e.g.,  protein,  folic  acid, 
arrowroot)  or  combination  of 
ingredients  that  the  product  supplies. 

Accordingly,  FDA  is  revising 
§  101.3(g)  to  provide  that  the  term 
"dietary  supplement"  may  be  modified 
by  replacing  the  term  "dietary"  with  the 
name  of  a  dietary  ingredient  or 
ingredients  or  an  appropriately 
descriptive  term  indicating  the  type  of 
dietary  ingredients  that  are  in  the 
product.  The  agency  notes  that,  with 
this  increased  flexibility,  several 
concerns  expressed  by  the  comments 
(e.g.,  possible  difficulties  with  space 
limitations,  potential  consumer 
confusion,  possible  effiects  on 
established  trademarked  names)  should 
be  alleviated. 

2.  One  comment  asked  that  the  agency 
change  the  type  size  requirements 
referred  to  in  proposed  §  101.3(g),  which 
stated  that  "*  *  *  the  label  shall  bear  the 
term  'dietary  supplement'  as  part  of  the 
statement  of  identity  in  conformance 
with  the  provisions  of  paragraph  (d)  of 
this  section."  The  comment  stated  that 
the  type  size  requirements  of  §  101.3(d) 
(i.e.,  that  the  statement  of  identity  "shall 
be  in  a  size  reasonably  related  to  the 
most  prominent  printed  matter  on  such 
panel")  cross-referenced  in  proposed 
§  101.3(g)  might  be  counterproductive  or 
impracticable  for  products  in  small 
packages  with  many  dietary  ingredients. 
The  comment  requested  that  the  agency 
require  the  same  minimum  type  size  as 
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that  for  the  declaration  of  the  net 
q\iantity  of  contents  (§  101.105(i)(21 
CFR  101.105(i)))  because  this  would 
permit  products  to  bear  the  statement  of 
identity  in  a  type  size  that  would  be  a 
miniTTiiini  of  one-sixteenth  of  an  inch. 
FDA  points  out  that  §  101.3(d)  does 
not  include  minimum  type  size 
requirements,  but,  as  noted  in  the 
comment,  it  requires  that  the  size  of  the 
statement  of  identity  be  related  to  the 
size  of  the  most  prominent  printed 
matter  on  the  label.  Therefore,  if  the 
package  size  is  small,  and  there  are 
many  dietary  ingredients  to  be  listed,  it 
is  reasonable  to  expect  that  even  the 
most  prominent  printed  matter  will  be 
relatively  small,  permitting  the 
statement  of  identity  to  be 
proportionally  smaller,  in  some  cases  as 
small  as  one-sixteenth  of  an  inch. 
Therefore,  the  agency  is  taking  no  action 
based  on  this  comment.  However, 
because  the  reference  in  proposed 
§  101.3(g)  to  paragraph  (d)  of  that 
section  is  redundant,  inasmuch  as  all 
foods  must  meet  all  regulatory 
requirements  unless  specific  exceptions 
are  noted,  FDA  has  deleted  the  reference 
to  paragraph  (d). 

HL  Nutrition  Labeling  of  Dietary 
Supplements 

A.  Serving  Size 

3.  Several  comments  stated  that  the 
term  "serving  size"  is  inappropriate  on 
dietary  supplements.  One  comment 
stated  that  the  term  "serving  size" 
should  not  appear  in  the  nutrition  label 
of  dietary  supplements,  except  for 
products  in  the  physical  form  of 
conventional  foods  or  for  products  with 
significant  amounts  of  calories  and 
macronutrients,  which  should  be 
covered  by  §  101.9.  This  comment 
recommended  that  the  directions  for  use 
should  provide  the  basis  for  the 
quantitative  statements  contained  in  the 
nutrition  label.  Another  comment  stated 
that  the  term  "serving  size"  should  not 
be  used  in  the  nutrition  label  of  herbal 
products  and  suggested  the  terms 
"recomfiaended  use"  or  "suggested  use." 
This  comment  suggested  the  terms 
"dose"  or  "dosage"  in  the  case  of 
products  marketed  to  health 
professionals. 

The  agency  is  not  persuaded  by  the 
comments  objecting  to  the  term  "serving 
size."  As  discussed  in  the  final  rule  of 
January  4,  1994  (59  FR  354  at  358). 
information  on  serving  size  is  as 
essential  on  the  nutrition  label  of 
dietary  supplements  as  it  is  on  that  of 
conventional  foods.  The  agency  points 
out  that  the  directions  for  use  provide 
the  basis  for  the  serving  size  in  the 
nutrition  label  of  dietary  supplements  in 


that  serving  sizes  are  derived  by  the 
manu&cturer  in  accordance  with 
S  101.12  (21  CFR  101.12).  Section 
101.12(b),  Table  2,  states  that  the 
reference  amount  customarily 
consumed  for  dietary  supplements  is 
"the  maximiun  amount  recommended, 
as  appropriate,  on  the  label  for 
consumption  per  eating  occasion  *  •  *." 

Section  403(q)(l)(A)(i)  of  the  act  states 
that  a  food  is  misbranded  unless  its 
nutrition  information  specifies  the 
serving  size,  and  nothing  in  the  DSHEA 
directs  the  agency  to  eliminate  the  use 
of  this  term  in  the  nutrition  label  of 
dietary  supplements.  To  the  contrary, 
section  403(q)(5)(F)(ii)  of  the  act,  which 
was  added  by  the  DSHEA,  states  that  the 
listing  of  dietary  ingredients  shall 
include  the  quantity  of  each  such 
ingredient  per  serving.  This  fact 
establishes  that  Congress  contemplated 
that  serving  size  would  be  a  part  of  the 
nutrition  labeling  of  dietary 
supplements. 

With  respect  to  using  other  terms  in 
place  of  the  term  "serving  size,"  the 
agency  reiterates  that  the  term  "serving 
size"  is  consistent  with  the  act,  and  that 
it  would  be  confusing  to  consumers  if 
the  nutrition  labels  of  dietary 
supplements  used  varied  terms,  such  as 
"recommended  use"  or  "dose."  in  place 
of  the  term  "serving  size."  Use  of  the 
same  term  in  the  same  place  on  all 
labels  will  help  to  avoid  confusion. 
Therefore,  the  agency  has  not  made  any 
changes  in  response  to  these  comments. 

B.  Information  on  Dietary  Ingredients 
Having  RDI's  or  DRV's 

4.  Several  comments  argued  that  some 
(sodiiun.  vitamin  A.  vitamin  C.  calcium, 
and  iron)  or  all  of  the  14  nutrients 
required  under  §  101.9(c)  should  be 
required  to  be  listed  on  the  labels  of 
dietary  supplements  only  when  they  are 
added  to  the  supplement,  or  whffli  a 
claim  is  made  about  them.  These 
comments  argued  that  dietary 
supplements  of  herbs  or  botanicals,  for 
example,  are  not  generally  consumed  for 
their  nutritional  value,  and  that,  thus, 
having  to  determine  the  levels  of  the 
required  nutrients  would  be  unduly 
burdensome  and  of  little  use  to 
consumers  who  rely  on  the  nutrition 
information  to  structure  their  diets  to 
maintain  healthy  dietary  practices.  One 
comment  from  an  independent 
analytical  laboratory  stated  that 
mandatory  requirements  for  the  listing 
of  nutrients  should  not  pertain  to  herbal 
products.  This  comment  stated  that 
official  methods  of  analysis  do  not 
apply  to  herbal  products  and  suggested 
that  these  products  should  be  excluded 
from  labeling  regulations  requiring 
analysis  until  such  time  as  official 


methodology  is  published.  Other 
comments  specifically  supported  the 
proposed  rule  in  requiring  that 
macronutrients  be  declared  whenever 
they  are  present. 

n)A  is  not  persuaded  by  the 
comments  to  modify  §  101.36(b)(2). 
Section  403(q)(l)  of  the  act  specifies  the 
nutrients  that  are  to  be  listed  in  the 
nutrition  labeling  of  foods,  and  section 
403(q)(2)  of  the  act  gives  the  Secretary 
of  Health  and  Hiunan  Services  (the 
Secretary]  discretion  to  add  to,  or 
subtract  from,  this  list  for  the  purpose 
of  assisting  consumers  in  maintaining 
healthy  dietary  practices.  Section 
403(q)(5)(F)  of  the  act  states  that  the 
labels  of  dietary  supplements  shall 
comply  with  the  requirements  of 
subparagraphs  (q)(l)  and  (q)(2)  in  a 
manner  that  is  appropriate. 

In  its  final  rule  on  nutrition  labeling, 
the  agency  concluded  that  information 
on  the  calorie,  calories  from  fat.  total  £at. 
Saturated  Cat,  cholesterol,  sodium,  total 
carbohydrate,  dietary  fiber,  sugars, 
protein,  vitamin  A,  vitamin  C,  calcium, 
and  iron  content  of  foods  was  necessary 
to  assist  consumers  in  maintaining 
healthy  dietary  practices  (58  FR  2079, 
January  6,1993).  Accordingly,  these 
nutrients  are  required  under  §  101.9(c) 
to  be  listed  in  nutrition  labeling. 

In  its  December  1995  proposal,  the 
agency  tentatively  concluded  that  these 
nutrients  were  equally  as  important  to 
maintaining  healthy  dietary  practices 
when  present  in  dietary  supplements 
and,  therefore,  should  be  mandatory  on 
the  labels  of  dietary  supplement 
products  as  well.  However,  to  ease  label 
crowding  and  to  be  consistent  with  the 
DSHEA.  FDA  proposed  that  the  14 
nutrients  need  only  be  listed  on  dietary 
supplement  labels  when  present  in 
qiiantitative  amounts  by  weight  that 
exceed  the  amount  that  can  be  declared 
as  zero  in  accordance  with  §  101.9(c). 
FDA  tentatively  concluded  that  this 
action  would  provide  consumers  with 
the  information  necessary  to  determine 
how  dietary  supplement  products  fit 
into  dietary  regimens  that  adhere  to 
dietary  recommendations. 

Dietary  supplements  are  foods  under 
section  201  (fi)  of  the  act,  unless  they  are 
intended  to  be  used  as  drugs.  Moreover, 
under  section  201(ff)  of  the  act  and 
some  of  the  other  changes  made  by  the 
DSHEA,  dietary  supplements  may  well 
be  in  conventional  food  form  and 
contain  many  of  the  14  nutrients 
required  to  be  listed  in  the  nutrition 
label  under  $  101.9.  Thus,  as  foods,  it  is 
appropriate  to  require  that  their  labriing 
bear  the  same  nutrients  as  the  nutrition 
labeling  on  conventional  foods,  unless 
evidence  is  presented  that  justifies  the 
contrary  ctMidusion. 
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The  comments  presented  no  evidence 
that  would  be  a  basis  for  the  agency  to 
reach  a  conclusion  different  than  it  did 
for  conventional  foods,  i.e.,  that  the 
listing  of  these  nutrients  wrill  assist 
consumers  in  maintaining  healthy 
dietary  practices.  The  agency  is  not 
convinced  that  this  requirement  should 
be  eliminated  because  of  the  argument 
that  herbs  and  botanicals  are  not 
generally  consumed  for  their  nutritional 
value.  The  fact  that  a  product  is  not 
generally  consumed  for  its  nutritional 
value  is  inunaterial  under  the  act  and  its 
implementing  regulations.  For  example, 
certain  spices,  such  as  paprika,  which 
are  consimied  for  their  flavor-enhancing 
properties,  not  for  nutritional  value,  are 
not  exempt  from  nutrition  labeling 
imder  §  101.9  if  any  nutrient  is  present 
at  more  than  insignificant  levels 
(§  101.9(j)(4)).  The  agency  concludes 
that  it  is  appropriate  for  the  nutrients 
required  in  §  101.9  to  be  mandatory  on 
the  labels  of  dietary  supplements.  Thus, 
the  agency  is  not  modifying 

Moreover,  one  of  the  principles 
underlying  the  agency's  food  labeling 
initiative  has  been  that,  if  nutrition 
labeling  is  to  assist  consumers  in 
making  dietary  choices,  it  should 
provide  consistent  information  for 
consumers  to  use  (55  FR  29487  at 
29490.  July  19, 1990).  For  example,  fat 
is  mandatory  on  the  labels  of 
convention^  foods  because  of  scientific 
consensus  that  high  dietary  intakes  of 
total  fat  are  associated  with  an  increased 
risk  of  coronary  heart  disease,  some 
types  of  cancer,  gallbladder  disease,  and 
obesity  (55  FR  29487  at  29495).  Thus, 
the  listing  of  fat  on  the  nutrition  label, 
when  it  is  present,  will  assist  consumers 
in  meeting  dietary  recommendations  to 
limit  fat  intake  to  no  more  than  30 
percent  of  calories,  irrespective  of 
whether  the  nutrition  labels  are  for 
conventional  foods  or  dietary 
supplements. 

With  respect  to  methodology  issues. 
FDA  is  not  persuaded  that  herbal 
products  should  be  exempt  fit>m 
labeling  until  analytical  methodology  is 
validated  for  all  herbal  products.  FDA  is 
aware  of  the  difficulties  in  adapting 
analytical  methods  to  different  matrices 
and  specifically  requested  comment  on 
this  point  in  the  proposal.  The  agency 
received  comments  from  industry 
groups  actively  working  on  the 
development  of  official  methodology. 
but  these  comments  did  not  indicate 
that  problems  with  methodology 
necessitate  exempting  herbs  from 
nutrition  labeling.  Rather,  FDA  is  aware 
that  the  adaptation  of  existing  methods 
to  different  matrices  (e.g.,  herbs)  is 
ongoing.  In  addition,  FDA  has  stated 
that  analysis  is  not  needed  for  nutrients 


where  reliable  data  bases  or  scientific 
knowledge  establish  that  a  nutrient  is 
not  present  in  a  serving  of  the  product 
(58  FR  2079  at  2109).  Therefore,  it  may 
not  be  necesstuy  to  analyze  for  several 
nutrients  in  herbal  products.  For 
example,  there  is  no  need  to  analyze  for 
cholesterol  because  food  composition 
studies  have  shown  it  to  be  foimd  only 
in  animal  products. 

Thus,  FDA  concludes  based  upon 
these  comments  and  on  its  own 
experience  that  exempting  herbs  is 
unwarranted.  Moreover,  an  exemption 
would  be  inconsistent  with  section 
403(q)(5)(F)  of  the  act.  Therefore,  the 
agency  is  not  taking  any  action  based  on 
these  comments. 

5.  Several  comments  requested  more 
flexibility  with  the  language  used  in 
place  of  "Amount  Per  Serving."  The 
conunents  requested  use  of  phases  such 
as  "Amount  per  2  Tablets"  or  "Two 
Tablets  Contain." 

The  agency  has  no  objection  to  the 
flexibility  requested  by  these  comments. 
The  agency  proposed  in 
§  101.36(b)(2)(i)(A)  that  when  the 
serving  size  of  the  product  is  one  unit, 
a  heading  consistent  with  the 
declaration  of  the  serving  size,  such  as 
"Amount  Per  Tablet"  or  "Each  Tablet 
Contains."  may  be  used  in  place  of  the 
heading  "Amoimt  Per  Serving."  In 
response  to  these  comments,  the  agency 
agrees  that  there  is  no  reason  to  limit  the 
language  that  can  be  used  in  this  vray. 
Therefore,  the  agency  is  deleting  the 
words  "when  the  serving  size  of  the 
product  is  one  unit"  from 
§  101.36(b)(2)(i)(A)  and  adding  the 
example  "Amount  Per  2  Tablets." 

6.  The  agency  received  a  couple  of 
comments  that  recommended  changes 
in  nomenclature  for  thiamin  and 
riboflavin.  These  comments  requested 
that  the  name  "Bi"  be  used  instead  of 
"thiamin,"  and  that  "B2"  be  used  for 
"riboflavin."  One  comment  stated  that 
consumers  do  not  know  that  these  are 
B  vitamins  and  have  been  confused  by 
the  listing  of  thiamin  and  riboflavin  on 
"B-complex"  products.  The  comment 
stated  that  the  mandatory  use  of 
"thiamin"  and  "riboflavin"  is 
inconsistent  with  the  educational 
purposes  of  the  1990  amendments  and 
the  DSHEA  and  recommended  that  the 
use  of  these  names  be  optional 
following  the  numerical  names.  The 
comment  recommended  that  this 
approach  be  followed  on  the  labels  of 
conventional  foods  as  well. 

The  agency  has  previously  considered 
this  issue.  As  discussed  in  the  propKMal, 
the  use  of  numerical  terminology  for 
these  vitamins  is  obsolete  (29487  at 
29502).  "The  Handbook  of  Vitamins" 
concurs  with  this  conclusion  (Ref.  1,  pp. 


239  and  285).  Also,  the  National 
Academy  of  Sciences'  National  Research 
Council  (NAS/NRC)  publication  on 
"Recommended  Dietary  Allowances" 
(Ref.  i.  pp.  125  and  132)  uses  the  * 

terminology  "thiamin"  and 
"riboflavin,"  as  does  the  nutrition 
labeling  of  conventional  foods. 
Consistent  terminology  is  needed  for 
consumers  to  be  able  to  calculate  their 
total  intake  of  these  vitamins  from  all 
food  products. 

To  provide  flexibility  in  the  labeling 
of  dietary  supplements,  the  agency 
proposed  in  the  December  1995 
proposal  that  the  terms  "vitamin  Bi" 
and  "vitamin  B2"  may  be  listed  as 
synonyms  for  thiamin  and  riboflavin. 
The  agency  is  adopting  this  provision, 
so  manufacturers  who  wish  to  inform 
consumers  that  these  nutrients  are  B 
vitamins  will  be  free  to  do  so.  Thus,    • 
they  will  be  able  to  address  any 
consumer  confusion  as  to  why  these 
nutrients  are  included  in  B-complex 
products. 

The  agency  concludes  that  the 
regulation  it  is  adopting  provides  the 
requisite  flexibility  and  yet  ensures  that 
the  nutrition  label  conforms  to  up-to- 
date  scientific  views.  Thus,  FDA  is  not 
accepting  the  recommendation  of  these 
comments. 

7.  One  comment  requested  that  "folic 
acid"  be  listed  instead  of  "folate," 
stating  that  the  use  df  "folic  acid"  is 
consistent  with  the  final  rule  entitied 
"Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Himian 
Consumption;  Folic  Acid  (Folacin)," 
published  in  the  Federal  Register  (61 
FR  8797,  March  5,  1996). 

The  agency  agrees  that  the  term  "folic 
acid"  can  be  listed  in  place  of  "folate." 
The  December  1995  proposal  stated  in 
§  101.36(b)(2)(i)(B)^2;  that  "folic  acid" 
and  "folacin"  may  be  added  in 
parentheses  immediately  following  the 
listing  of  "folate"  (60  FR  67194  at 
67198).  However,  the  health  claims  final 
rule  on  folate  and  neural  tube  defects, 
amended  the  nutrition  labeling 
regulations  that  FDA  had  adopted  for 
dietary  supplements  and  conventional 
foods'  to  allow  the  terms  "folic  acid"  or 
"folacin"  to  be  used  synonymously  (61 
FR  8752  at  8759.  March  5, 1996)).  In 
that  final  rule,  the  agency  acknowledged 
that  the  terms  "folic  acid"  and  "folate" 
are  interchangeable  in  common  usage, 
although  technically  "folic  acid"  refers 


*  The  regulations  in  place  at  that  time  were 
§$101.9(c)(8)(v)  for  conventional  foods  and 
$  101.36(b)(3)(v)  for  dietary  supplements.  Thus. 
FDA  amended  these  regulations.  FDA  had  yet  to 
implement  $  101.36(bM3)(v),  however  (see  60  FR 
7711,  February  9, 1995),  and.  as  part  of  the  changM 
included  in  the  December  1995  proposal,  it 
renumbered  this  provision  as  $  101.36(b)(iKB)^2/, 
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to  the  synthetic  form  of  this  vitamin, 
and  "folate"  is  a  general  term  that  refiers 
to  both  the  synthetic  and  naturaily- 
occiuTins  fonns. 

Thus,  me  agency  agrees  with  the 
comment  that  it  is  appropriate  for  "folic 
acid"  to  be  listed  by  itself  in  place  of 
"folate."  For  clarity,  the  agency  is 
modifying  the  language  in 
§§101.36(bK2)(i)(B)/'2;and 
101.9(cK8)(v)  to  state  "alternatively, 
folic  acid  or  folacin  may  be  listed 
without  parentheses  in  place  of  folate." 

8.  Several  comments  recommended 
that  the  agency  require  that  information 
on  the  quantitative  amount  by  weight  of 
each  dietary  ingredient  be  placed 
immediately  after  the  name  of  the 
dietary  ingredient,  rather  than  in  a 
separate  column.  The  comments 
requested  this  change  because  of  space 
constraints  on  the  label  and  the  cost  of 
reformatting.  One  of  these  comments 
stated  that  consumers  are  already 
£amiliar  with  a  format  in  which  amounts 
immediately  follow  names  on  both 
dietary  supplement  and  traditional  food 
labels,  and  that  there  is  no  evidence  that 
they  have  difficulties  understanding  this 
information.  Other  comments  stated  that 
the  use  of  a  single  column  should  be 
optional.  At  least  one  comment 
specifically  supported  the  proposed  two 
columns  because  of  readability. 

The  agency  is  p>ersuaded  that 
information  on  names  and  the 
corresponding  amounts  of  dietary 
ingredients  should  be  allowed  to  appear 
in  one  column  to  save  space.  In  the 
January  4.  1994,  final  rule  on  labeling  of 
dietary  supplements,  the  agency 
required  that  the  name  of  the  nutrient 
and  the  quantitative  amount  by  weight 
appear  in  a  single  column  despite 
several  comments  that  argued  for  a 
separate  column  for  amounts.  When  the 
DSHEA  amended  the  act  to  allow  the 
source  of  a  dietary  ingredient  to  be 
listed  in  the  nutrition  label  following 


the  name,  the  agency's  tentative  view 
was  that  the  additional  information 
added  stifficient  complexity  to  make  it 
appropriate  to  have  the  information  on 
amount  in  a  separate  column.  Some 
consumers  buy  dietary  supplements  on 
the  basis  of  quantitative  amounts,  and 
FDA  tentatively  concluded  that  a 
separate  column  would  help  consumers 
to  locate  this  information  more  readily 
.  However,  based  on  the  facts  the 
comments  ftointed  out,  that  one  column 
would  make  the  dietary  supplement 
nutrition  label  consistent  with  that  on 
conventional  foods,  and  that  there  are 
space  and  cost  advantages  to  such  a 
format,  the  agency  has  no  objection  to 
the  optional  listing  of  the  quantitative 
'  information  by  weight  immediately 
following  the  listing  of  names.  The 
agency  is  modifying  §  101.36(b)(2)(ii) 
accordingly. 

9.  A  few  comments  stated  that 
quantitative  information  should  not  be 
declared  on  the  basis  of  "per  serving." 
Some  of  these  comments  requested  that 
information  be  declared  "per  day." 
These  comments  argued  that  what  is 
consumed  per  day  is  more  important 
than  per  serving.  A  couple  of  other 
comments  preferred  dual  listing.  One 
suggested  "per  unit  and  per  day."  and 
the  other  suggested  "per  serving  and  per 
day."  Other  comments  specifically 
fevored  a  "per  serving"  basis  and 
opposed  dual  listing. 

The  agency  does  not  agree  that 
quantitative  information  should  be 
declared  on  a  "per  unit"  or  a  "per  day" 
basis  instead  of  "per  serving."  In  its 
proposal  on  June  18,  1993  (58  FR  33715 
at  33716).  FDA  tentatively  concluded 
that  listing  information  on  the  basis  of 
"per  serving"  was  preferable  to  "per 
day"  because  consumers  might  not 
actiially  consume  the  amount  indicated 
"per  day."  With  respect  to  "per  unit," 
FDA  expressed  concern  that  this  basis 
alone  could  confuse  consumers  when 


more  that  1  unit  is  to  be  consumed  at 
one  time  (e.g.  two  capsules  with  each 
meal)  because  they  might  assume  that 
the  information  is  on  a  "jjer  serving" 
basis  because  the  labels  of  conventional 
foods  are  presented  in  this  manner.  For 
these  reasons,  the  agency  required  a 
"per  serving"  basis  in  the  final  rule  of 
January  4. 1994  (59  FR  354  at  359).  and 
carried  this  forward  in  the  December 
1995  proposal  (60  FR  67194  at  67198). 
More  importanUy.  the  act  states  in 
section  403(q)(5)(F)(ii)  that  the  listing  of 
dietary  ingredients  shall  include  the 
quantity  of  each  such  ingredient  "per 
serving."  Therefore.  FDA  is  not 
changing  §  101.36(b)(2)(ii).  which 
requires  that  quantitative  information  be 
listed  on  the  basis  of  "per  serving." 

However,  with  respect  to  dual  listing, 
the  agency  is  persuaded  that  there  may 
be  some  products  on  which  the  unit 
amount  may  be  of  interest  to  consiuners, 
and.  therefore,  FDA  is  modifying  the 
regulation  to  allow  the  option  of  listing 
information  on  a  "per  unit"  basis  in 
addition  to  a  "per  serving"  basis.  The 
agency  notes  that  §  101.9(b)(lOKii) 
permits  the  percent  of  Daily  Value  (DV) 
on  the  labels  of  conventional  foods  to  be 
listed  in  this  manner  when  the  product 
is  in  discrete  units,  and  a  serving  is 
more  than  1  unit.  Thus,  the  agency  is 
adding  §  101.36(bM2Hiv)  to  provide  for 
quantitative  information  to  be  presented 
voluntarily  on  the  basis  of  "per  unit"  in 
addition  to  the  required  declaration 
"per  serving"  as  noted  in 
§  101.36(b)(2)(ii).  When  information  is 
presented  on  a  "per  unit"  basis,  it  must 
be  declared  in  additional  columns  to  the 
right  of  the  "per  serving"  information 
and  must  be  clearly  identified  by 
appropriate  headings,  as  illustrated  in 
Figure  1. 
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Figure  1 


Supplement  Facts 
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Pit  2  Ciplali 


%IMIy 
vihw 


%Odtt 


Calcium  (as 
calcium  citrate) 
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Vitamin  D  (as 
chdecalciferol) 
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Other  ingredients:  Polyethylene  glycol,  camauba  wax,  magnesium 
stearate,  and  beeswax. 
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10.  One  comment  requested  different 
rounding  rules  for  sugars.  The  comment 
wanted  to  be  able  to  declare  amounts 
under  2  grams  (g)  in  tenths  of  a  g  or  to 
be  able  to  declare  0, 0.5, 1.0. 1.5  and  2.0 
g.  This  comment  stated  that  sugare  are 
present  in  much  smaller  amounts  in 
dietary  supplements  than  in 
conventional  foods,  and  that  the 
proposed  rounding  rules  are 
inappropriate. 

The  agency  is  not  persuaded  by  the 
comment.  Section  101.9(c)(Ci)(ii) 
provides  that  sugars  are  expressed  to  the 
nearest  g,  except  that  if  a  serving 
contains  less  than  1  g,  the  statement 
"less  than  1  gram"  may  be  used,  and  if 
the  serving  contains  less  than  0.5  g,  the 
content  may  be  expressed  as  zero.  While 
sugars  may  be  present  in  much  smaller 
amounts  in  dietary  supplements  than  in 
conventional  foods,  FDA  points  out  that 
the  comment  did  not  justify  why 
amounts  of  sugars  that  are  under  2  g 
should  be  listed  any  differently  on  the 
labels  of  dietary  supplements  than  on 
the  labels  of  conventional  foods. 
Moreover,  given  that  amoiuits  under  0.5 
g  are  considered  nutritionally 
insignificant,  the  agency  is  not 
convinced  that  being  able  to  declare 
sugara  in  tenths  of  a  g  or  half-gram 
increments  up  to  2  g  is  useful  in  helping 
consumers  to  maintain  a  healthy  diet. 
Accordingly,  the  agency  is  not  changing 
§  101.36  in  response  to  this  conunent 

11.  One  comment  requested 
clarification  of  the  use  of  the  word 
"actual"  in  proposed 

§  101.36(b)(2)(ii)(B),  which  states  "The 
amoimts  of  vitamins  and  minerals, 
excluding  sodium  and  potassium,  shall 
be  the  actual  amount  of  the  vitamin  or 
mineral  included  in  one  serving  of  the 
product  •  *  •."  This  comment  stated 


that  overages  of  dietary  ingredients  that 
are  subject  to  degradation  are  added  to 
dietary  supplement  products  to  ensiue 
that  the  products  provide  the  labeled 
quantities  throughout  their  shelf  life. 
The  comment  asked  FDA  to 
aclmowledge  in  the  preamble  of  the 
final  rule  that  the  labeled  amounts  of 
vitamins  and  minerals  are  not 
necessarily  the  actiial  amoimts  added  at 
the  time  of  manufacture,  and  that  the 
corresponding  percent  DV  is  based  on 
the  labeled  amount. 

The  agency  agrees  that  the  proposed 
language  is  not  clear  with  respect  to 
what  amount  is  to  be  declared.  The 
agency  does  not  intend  that  the  declared 
amount  include  any  overages  that  a 
manufacturer  includes  in  anticipation  of 
degradation.  By  use  of  the  word 
"actual,"  the  agency  was  trying  to  draw 
a  distinction  between  sodium  and 
potassium,  which  are  required  to  be 
declared  in  the  increments  prescribed  in 
§  101.9(c),  and  other  vitamins  and 
minerals,  for  which  increments  are  not 
prescribed  in  §  101.9(c).  (Section 
101.9(c)  does  not  require  declaration  of 
the  quantitative  amoimts  by  weight  for 
these  other  vitamins  and  minerals,  only 
that  they  be  declared  as  a  percent  of  the 
DV  for  the  nutrient.  Thus,  the 
increments  for  declaration  of  the 
quantitative  amount  of  these  nutrients 
are  not  specified  in  §  101.9(c).) 

Given  the  reaction  to 
§§  101.36(b)(2)(ii)(B)  and 
101.36(b)(2)(iii)(B)  that  is  reflected  in 
the  comments,  FDA  concludes  that  use 
of  the  word  "actual"  in  these  provisions 
is  confusing.  Therefore,  the  agency  is 
revising  these  paragraphs  to  delete  this 
word. 

12.  Several  comments  agreed  that  the 
regulation  should  allow  the  use  of 
"<1%"  in  place  of  "less  than  1%"  to 


save  space.  Some  of  these  comments 
supported  the  use  of  "<1%"  on  the 
labels  of  conventional  foods  as  well  as 
on  the  labels  of  dietary  supplements. 
One  of  these  comments  stated  that  this 
symbol  for  "less  than"  is  taught  in 
elementary  math  and  science  classes 
nationwide  and  is  universally 
recognized.  One  comment  from  a  trade 
association  that  represents 
manufacturers  of  conventional  foods 
stated  that  the  food  industry  has  not 
been  permitted  the  use  of  this  symbol  as 
there  was  no  information  demonstrating 
that  consumera  understand  its  meaning. 
This  comment  was  opposed  to  the  use 
of  the  symbol  on  the  labels  of  dietary 
supplements  until  conventional  foods 
are  also  able  to  use  it. 

FDA  is  persuaded  by  the  conunents  to 
allow  for  the  use  of  the  symbol  "<"  for 
"less  than"  on  the  labels  of  dietary 
supplements  and  conventional  foods  to 
provide  more  flexibility  when  space  is 
limited  on  the  label.  )A^e  there  is  no 
consumer  survey  data  to  show  the  level 
of  consumer  understanding  of  the 
symbol,  the  agency  acknowledges  that 
elementary  and  secondary  schools  are 
teaching  its  use,  so  that  a  growing 
number  of  consumers  can  be  expected^' 
to  understand  its  meaning.  In  addition, 
the  agency  is  aware  that  tibe  symbol  "<" 
is  being  used  on  the  labels  of  some 
conventional  foods,  and  FDA  has  not 
received  any  consumer  complaints 
about  its  use.  Given  these  unique 
circumstances,  FDA  concludes  that  it  is 
reasonable  to  allow  use  of  the  symbol, 
thereby  reducing  the  possibility  of 
overcrowding  of  information  on  some 
nutrition  labels.  Accordingly. 
§  101.36(b)(2)(iii)(C)  is  finalized  as 
proposed. 

The  agency  stated  in  the  December 
1995  proposal  (60  FR  67194  at  67200) 
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that  if  it  allowed  the  symbol  on  the 
nutrition  labels  of  dietary  supplements, 
it  intended  "to  provide  for  such  use"  on 
the  nutrition  labels  of  conventional 
foods  as  well.  FDA  finds  that  it 
reasonably  follows  from  this  statement, 
and  from  the  conclusions  that  it  has 
reached  with  respect  to  dietary 
supplements,  for  it  to  take  this  action. 
Accordingly,  the  agency  is  amending 
S  101.9(c)(8)(iii)  and  (d)(7)(i)  to  allow 
the  use  of  the  symbol  "<"  in  place  of  the 
words  "less  than." 

13.  Several  comments  supported  the 
proposed  use  of  the  footnote  "Daily 
Value  not 

established"(§101.36(bK2)(iiiKF)). 
However,  three  conunents  were  against 
the  use  of  this  footnote  in  some  cases. 
These  comments  stated  that  the  footnote 
implied  that  a  DV  was  not  "yet" 
established.  Consequently,  they  stated 
that  it  should  only  be  permitted  for 
components  having  some  legitimate 
claim  to  nutritional  value.  One 
comment  said  that  dietary  ingredients 
such  as  choline  should  have  an  asterisk 
and  a  footnote,  while  dietary  ingredients 
such  as  bee  pollen  should  have  no 
asterisk  and  no  footnote.  This  comment 
said  that  a  product  composed  solely  of 
dietary  ingredients  such  as  bee  pollen 
should  have  no  "%  Daily  Value" 
column,  no  asterisks,  and  no  footnote. 

The  agency  does  not  agree  with  the 
comments  that  argued  that  the  footnote 
apply  only  to  dietary  ingredients  that 
"have  nutritional  vidue."  The  comments 
did  not  suggest  a  definition  for  dietary 
ingredients  that  have  a  "claim  to 
nutritional  value,"  or  how  to  distinguish 
such  dietary  ingredients  from  the  other 
dietary  ingredients  for  which  no  DV  has 
been  established.  Thus,  the  agency  does 
not  know  how  it  would  implement  the 
suggested  change.  The  act  makes  it  clear 
in  section  403(q)(5)(F)(i)  that  dietary 
ingredients  not  having  a 
recommendation  for  daily  consumption 
established  by  the  Secretary  are  to  be 
identified  as  "having  no  such 
recommendation."  Accordingly,  FDA  is 
adopting  §  101.36(b)(2)(iii)(F) 
unchanged  from  the  proposal. 

C.  Other  Dietary  Ingredients 

14.  Several  comments  recommended 
that  "other  dietary  ingredients"  (those 
not  having  recommendations,  i.e.,  no 
RDI's  or  DRV's)  should  be  listed  outside 


the  "box"  format  for  nutrition 
information,  and  that  products 
composed  solely  of  these  dietary 
ingredients,  such  as  herl>al 
supplements,  shoidd  not  be  required  to 
use  the  "box"  format.  One  of  these 
comments  suggested  not  requiring  a 
"box"  format  uidess  a  claim  is  made. 
These  comments  stated  that  herbal 
supplements  are  not  consumed  for  their 
nutritional  value,  and  that  it  is  not 
appropriate  to  use  a  format  that  mimics 
that  of  the  Nutrition  Facts  panel.  They 
said  that  the  use  of  such  a  format  would 
confuse  consumers  and  would  not 
convey  any  meaningful  information. 
They  argued  that  such  a  format  goes 
beyond  the  intention  of  the  DSHEA. 

One  comment  stated  that  simple 
ingredient  listing  should  be  an  option  in 
lieu  of  nutrition  labeling.  Another 
comment,  which  requested  xnore 
flexibility,  said  that  the  agency  should 
allow  the  "labeler  to  present  the 
information  to  the  consumer  in  the  best 
way  they  see  fit."  One  other  comment 
stated  that  flexibility  in  format  was 
needed  because  of  space  constraints  and 
recommended  that  the  special  labeling 
provisions  in  §  101.9(j)(13)  should  apply 
to  dietary  supplements. 

The  agency  is  not  persuaded  by  these 
comments  that  the  format  that  it 
proposed  goes  beyond  the  intention  of 
the  DSHEA.  To  the  contrary,  the  agency 
concludes  that  the  format  is  consistent 
witii  the  DSHEA. 

As  a  result  of  the  DSHEA.  the  act 
requires  that  nutrition  information 
inunediately  precede  the  ingredient 
information  (section  403(q)(5)(F)(iv)), 
requires  that  the  nutrition  information 
list  dietary  ingredients  not  having 
recommendations  (section 
403(q)(5)(F)(i)),  and  defines  herbs  and 
other  botanicals  as  dietary  ingredients 
when  present  in  dietary  supplements 
(section  201(ff)(l)).  Taken  together,  the 
only  logical  reading  of  these  provisions 
is  that  herbal  dietary  ingredients  are  to 
be  listed  in  the  nutrition  information. 
Accordingly,  the  agency  is  not  making 
any  change  in  §  101.36  in  response  to 
these  comments.  The  agency  notes  that 
§  101.36(i)(2)  provides  that  dietary 
supplements  are  subject  to  the  special 
labeling  provisions  specified  for  small 
and  intermediate-sized  packages  in 
§  101.9(j)(13). 


15.  Several  comments  requested  that 
the  "other  dietary  ingredients,"  those 
not  having  RDI's  or  DRV's.  including 
those  in  a  proprietary  blend,  should  be 
allowed  to  be  declared  in  paragraph 
form  beneath  the  bar  required  in 
§  101.36(e}(6)(ii)  (i.e.,  in  a  linear  format 
with  the  quantity  of  each  dietary 
ingredient  immediately  following  the 
name  of  the  ingredient  itself)  to  save 
space.  An  example  of  such  a  label  was 
included  in  one  comment.  One 
comment  from  a  dietary  supplement 
manufacturer  stated  that  the  majority  of 
its  products  would  qualify  for  an 
exemption  or  a  linear  layout  under  the 
special  provisions  for  small  or 
intermediate-sized  packages  in 
§  101.9(j)(13)  if  they  were  labeled  as 
conventional  foods. 

FDA  points  out.  as  stated  in  response 
to  the  previous  comment,  that 
§  101.36(i)(2)  provides  that  dietary 
supplements  are  subject  to  the  special 
labeling  provisions  specified  in 
§  101.9(j)(13)  for  foods  in  small  or 
intermediate-sized  packages,  which 
includes  the  option  of  a  linear  layout 
when  there  is  insufficient  space  for  the 
vertical  or  tabular  display.  Also. 
§  101.36(c)(2)  provides  that  the  "other 
dietary  ingredients"  contained  in  a 
proprietary  blend  may  be  listed  in  linear 
fashion  indented  under  the  term 
"Proprietary  Blend."  In  addition  to  the 
flexibility  that  these  sections  provide. 
FDA  has  no  ol^ection  if  a  linear  display 
is  used  for  the  listing  of  all  "other 
dietary  ingredients"  on  the  labels  of 
dietary  supplement  products,  regardless 
of  package  size.  However,  as  discussed 
in  comment  18  below,  when 
constituents  (i.e.,  subcomponents)  of 
"other  dietary  ingredients"  are  listed, 
they  must  be  indented  under  the  listing 
of  the  dietary  ingredient.  Thus,  it  is  not 
possible  to  use  a  linear  display  for 
"other  dietary  ingredients"  when 
constituents  are  listed  for  any  of  them. 

Therefore,  the  agency  is  revising 
§  101.36(b)(3)(i)  and  (b)(3)(ii)  to  provide 
expliciUy  that  other  dietary  ingredients 
may  be  declared  in  a  linear  display  as 
long  as  none  of  the  dietary  ingredients 
list  constituents.  Figiue  2  illustrates  the 
declaration  of  other  dietary  ingredients 
in  a  linear  display. 
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16.  One  comment  reconunended  that 
the  listing  of  other  dietary  ingredients 
be  alphabetical.  The  comment  stated 
that  this  order  would  be  user-friendly 
and  assist  consumers  in  making 
comparisons  between  various  products. 
Several  other  comments  specifically 
stated  that  they  agreed  with  the 
pro]}osed  rule,  which  would  allow  the 
manufactiirer  to  determine  the  order  of 
these  dietary  ingredients.  One  of  these 
comments  stat^  that  there  is  no 
obvious  benefit  to  alphabetical  order  or 
to  descending  order  of  predominance  by 
weight  because  the  quantity  of  each 
dietary  ingredient  is  included.  Another 
comment  stated  that  order  based  on 
predominance  by  weight  could  confuse 
consumers  by  incorrecdy^  implying  that 
the  dietary  ingredients  that  are  present 
in  greater  predominance  are  of  greater 
value. 

As  discussed  in  the  proposal  (60  FR 
67194  at  67210),  the  agency  considered 
-proposing  to  require  alphabetical  order 
but  did  not  because  it  is  not 
scientifically  meaningful.  The  agency 
requested  comments  on  this  issue. 
Because  the  majority  of  the  comments 
supported  die  flexibility  provided  in  the 
proposal,  the  agency  is  not  persuaded 
that  it  is  necessary  to  require  that  other 
dietary  ingredients  be  listed  in 
alphabetic  order.  Manu£acttirers  may, 
of  course,  do  so  if  they  choose. 

17.  Several  comments  strongly 
opposed  the  statement  in  proposed 
§  101.36(b)(3)(ii)  diat  "or  any  dietary 
ingredients  that  are  liquid  exoacts.  the 


weight  shall  not  include  the  weight  of 
solvents."  The  comments  stated  that  the 
proposal  is  not  practicable  because  in 
many  cases  there  are  no  methods  to 
determine  the  identity  and  quantity  of 
entities  dissolved  in  solvents.  One 
comment  from  a  trade  association  of 
manufacturers  of  natural  food  products 
stated  that  FDA  should  allow  a  truthful 
and  nonmisleading  description  of  the 
content  of  an  extract,  such  as  the  ratio 
of  the  weight  of  the  starting  material  to 
the  volume  of  the  solvent  used.  This 
comment  said  that  the  association  is 
woridng  with  other  industry  groups  to 
develop  a  uniform  method  of  reporting 
this  information  that  is  not  false  or 
misleading.  Another  comment  pointed 
out  that  the  ratio  method  could  be 
misleading  in  the  absence  of 
compendial  standards  because  different 
supplies  of  the  same  herb  can  yield 
various  strengths  and  potencies.  For  this 
reason,  the  comment  discouraged  the 
use  of  indicators  of  activity  until 
compendial  standards  are  established. 

Another  comment  stated  that  FDA 
should  defer  action  on  this  issue  until 
there  is  scientific  agreement  on 
appropriate  methodology  and,  in  the 
interim,  require  that  extracts  be  listed, 
with  the  weight  of  the  entire  extract  A 
comment  from  a  trade  association  for 
herbal  product  manufacturers  agreed 
that  extracts  should  be  listed  with  the 
weight  of  the  entire  extract,  e.g. 
"Dandelion  root  extract  (0.5  fl  oz)."  This 
comment  said  that  the  identity  of  the 
dietary  ingredients  of  botanical  liquid 


extracts  are  the  herbal  extracts 
themselves. 

The  agency  is  persuaded  by  the 
comments  that  the  proposed  manner  of 
declaring  extracts  is  not  appropriate. 
The  agency  acknowledged  in  the 
proposal  that  this  matter  is  a  difficult 
one  and  specifically  requested  comment 
on  how  these  provisions  should  be 
implemented.  The  comments  pointed 
out  that  the  dietary  supplement  industry 
and  othos  are  developing  methods  that 
%rill  result  in  better  information  on  the 
composition  of  such  extracts.  However, 
FDA  does  not  agree  that  it  should  defer 
action  until  validated  methods  are 
available  or,  in  the  meantime,  require 
only  that  manufacturers  list  the  weight 
of  the  entire  extract  The  agency  is 
persuaded  by  the  comment  that 
recommended  that  extracts  should  be 
described  by  a  ratio  of  the  weight  of  the 
starting  material  to  the  volume  of  the 
solvent  or  a  description  of  these  values, 
which  would  indicate  the  concentration 
of  the  extract  The  agency  notes  that  the 
Ithel  must  state  whether  the  starting 
material  is  fresh  or  dry.  Because  bmh 
botanicals  contain  water,  it  is  important 
that  the  label  have  this  information  so 
that  consumers  can  determine  whether 
the  weight  listed  includes  the  weight  of 
any  water. 

FDA  has  subdivided  proposed 
Sl01.36(b)(3)(ii)  to  address  the  listing  of 
liquid  extracts  in  §  101.36(bX3KiiHB) 
and  of  dried  extracts  in  (bKaHiiXC).  The 
agency  is  requiring  in 
§  l0l.36(b)(3Xii)(B)  that  the  label  of 
liquid  extracts  clearly  state  whether  the 
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starting  material  is  fresh  or  dry,  what 
solvent  is  used,  and  the  concentration  of 
the  botanical  in  the  solvent,  e.g.,  "fresh 
dandelion  root  extract,  x  mg  (y:z)  in 
70%  ethanol"  where  "x"  is  the  numtwr 
of  mg  of  the  entire  extract,  "y"  is  the 
number  of  mg  of  the  starting  material 
and  "z"  is  the  number  of  milliliters  of 
solvent  Where  the  solvent  has  been 
partially  removed  (not  to  dryness),  the 
final  concentration  should  be  stated 
(e.g.,  if  the  original  extract  had  a  ratio 
of  1:5,  and  50  percent  of  the  solvent 
were  removed,  the  concentration  listed 
would  be  1:2.5). 

Section  101.36(b)(3)(ii)(C)  of  this  final 
rule  states  that  where  the  solvent  is 
removed  to  dryness,  the  weight  of  the 
dried  extract  must  be  listed.  Also,  the 
dried  extract  must  be  described  in  a 
manner  that  includes  the  identity  of  the 
solvent  because  the  solvent  used 
determines  the  composition  of  an 
extract.  For  example,  hexane  as  a 
solvent  would  concentrate  noapolar 
constituents,  and  water  would 
concentrate  polar  constituents.  These 
two  dried  extracts  could  have  very 
different  compositions.  Thus,  the  type 
of  extract  (e.g.,  "dried  hexane  extract  of 

"  or  " .  dried  hexane 

extract")  is  a  material  fact  under 
sections  201(n)  and  403(a)  of  the  act  and 
must  be  specified  on  the  label,  even 
when  the  solvent  is  removed  during 
processing. 

The  agency  points  out  that  solvents 
removed  during  processing  that  do  not 
have  any  technical  or  functional  effect 
in  a  food  are  exempt  from  being  listed 
in  ingredient  labeling  in  accordance 
with  §  101.100(aH3)(ii)raj  (21  CFR 
101.100(a)(3)(ii)(a|  However,  solvent 
information  is  needed  in  the  nutrition 
label  of  dietar^upplements  to 
appropriately  describe  extracts  because 
dietary  ingredients  do  not  have 
individual  regulations,  like  the 
regulations  for  food  additives,  that 
specify  how  they  are  to  be  made,  and, 
when  needed  for  identity  or  safety 
reasons,  what  solvent  can  be  used  in  the 
processing.  For  example,  §  172.580(b) 
(21  CFR  172.580(b))  states  that  safrole- 
free  extract  of  sassafras  is  to  be  obtained 
by  extracting  the  bark  specified  with 
dilute  alcohol.  There  is  no  parallel 
provision  for,  nor  is  §  172.580(b) 
applicable  to,  the  use  of  this  substance 
in  a  dietary  supplement.  Therefore,  in 
the  absence  of  individual  regulations  on 
dietary  ingredients,  the  agency  is 
requiring  in  §  101.36(b)(3Mii)  that  a 
dried  extract  be  described  by  an 
appropriately  descriptive  term  that 
identifies  the  solvent  used. 

18.  Several  comments  requested  the 
flexibility  of  listing  both  a  dietary 
ingredient  and  one  or  more  of  its 


constituents  (i.e.,  subcomponents)  to 
provide  consiuners  with  more 
information.  One  of  the  comments 
favoring  this  approach  stated  that,  while 
two  difiiarent  supplements  may  both 
contain  the  same  amount  of  a  botanical, 
one  product  may  yield  tmce  as  much  of 
a  particular  constituent  as  the  other 
brand.  Most  of  these  comments 
suggested  that  constituents  of  a  dietary 
ingredient  should  be  indented  under  tiie 
listing  of  the  dietary  ingredient  because 
consumers  are  familiar  with  this  format, 
as  it  is  comparable  to  the  format  used 
for  certain  DRV  nutrients  and  their 
subcomponents  in  the  nutrition  labeling 
of  conventional  foods.  Alternatively,  a 
couple  of  comments  suggested  that 
constituent  information  immediately 
follow  the  listing  of  the  dietary 
ingredient  within  parentheses.  Most  of 
the  comments  gave  examples  where 
both  the  constituents  and  the  dietary 
ingredients  do  not  have  RDI's  or  DRVs, 
but  one  comment  suggested  that  vitamin 
A  and  vitamin  C  should  be  indented 
imder  fish  oil.  One  comment  stated  that 
if  FDA  does  not  allow  information  about 
constituents  inside  the  "Supplement 
Facts"  box,  it  should  clarify  that  such 
information  is  allowed  elsewhere  on  the 
label. 

The  agency  is  persuaded  by  the 
comments  to  allow  more  flexibility  with 
respect  to  the  listing  of  constituents  of 
dietary  ingredients  that  do  not  have 
RDI's  or  DRVs,  as  long  as  the  resultant 
labels  are  not  inconsistent  with  the  act 
and  are  not  confusing  to  consumers.  The 
agency  is  requiring  that  constituents, 
when  they  are  listed,  be  indented  under 
the  listing  of  the  dietary  ingredient  in 
either  a  column  or,  to  save  space,  in  a 
horizontal  linear  display.  Quantitative 
amounts  of  the  constituents  must  be 
listed  and  also  must  be  included  in  the 
total  quantitative  amount  listed  for  the 
dietary  ingredient  The  agency  is 
requiring  that  the  dietary  ingredient  and 
its  weight  be  presented  on  one  line,  and 
that  any  information  on  constituents  be 
indented  under  the  declaration  of  the 
dietary  ingredient  to  help  clarify  to 
consumers  that  the  constituents  are 
contained  in  the  dietary  ingredient. 
Accordingly,  the  agency  is  adding  new 
§  101.36(b)(3)(iii)  to  provide  that  the 
constituents  of  dietary  ingredients  not 
having  RDI's  or  DRVs  may  be  listed. 
Proposed  §  101.36(b)(3)(iii)  is 
redesignated  as  §  101.38(b)(3Xiv). 

When  constituents  of  other  dietary 
ingredients  are  dietary  ingredients 
described  in  §  101.36(b)(2).  they  are  to 
be  listed  in  accordance  with 
S  101.36(b)(2).  Section  403(qK5)(F)(i)  of 
the  act  provides  that  dietary  ingredients 
having  recognized  dietary 
recommendations  are  to  be  listed  fint  to 


be  followed  by  the  dietary  ingredients 
not  having  recommendations. 
Accordingly,  with  respect  to  the  fish  oil 
example,  §  101.36(bK2)  requires  that 
vitamin  A  and  vitamin  C  be  listed  in  the 
top  half  of  the  nutrition  label,  and  that 
source  information  may  be  included 
following  the  listing  of  each  in 
accordance  with  section  403(q)(5)(FKiii) 
of  the  act ,  e.g.,  "vitamin  A  (from  fish 
oil)."  Listing  vitamin  A  and  vitamin  C 
as  constituents  imder  the  listing  of  fish 
oil  is  inconsistent  with  section 
403(qX5)(F)oftheact 

D.  Proprietary  Blends 

19.  One  comment  stated  that  there  is 
no  need  to  require  a  dietary  supplement 
that  is  a  proprietary  blend  to  be 
identified  specifically  as  a  "proprietary 
blend."  This  comment  gave  an  example 
that  used  the  word  "blend"  in  place  of 
"proprietary  blend"  and  noted  that 
there  are  synonyms  of  "blend"  that 
would  also  accurately  describe  these 
products.  However  the  comment  did  not 
list  specific  synun)rms.  The  comment 
stated  that  there  is  no  reason  to  limit 
label  flexibility  in  this  regard.  Other 
comments  supported  the  use  of  the  term 
"proprietary  blend."  One  comment 
stated  that,  while  a  company  has  the 
obligation  to  identify  such  blends,  most 
users  of  these  blends  have  devised 
&nciful  or  trademarked  names  for  them, 
and  the  term  "proprietary  blend" 
should  not  have  to  be  repeated  in  the 
top  half  of  the  nutrition  label  when 
source  information  is  included  in 
parentheses,  and  the  blend  is  a  source 
of  one  or  more  of  the  14  mandatory 
nutrients. 

FDA  is  persuaded  by  the  comment 
that  It  is  not  necessary  to  include  the 
term  "proprietary  blend"  when  the 
blend  is  identified  by  another  term  or 
fanciful  or  trademarked  name.  Inasmuch 
as  the  act  does  not  require  use  of  the  ' 
term  "proprietary  blend,"  and  the 
formatting  requirements  (i.e., 
declaration  of  total  weight  of  blend 
followed  by  listing  of  dietary 
ingredients  in  the  blend)  will  make  the 
presence  of  a  proprietary  blend 
apparent,  the  agency  is  modifying 
§  101.36(c).  (c)(2),  and  (c)(3)  to  state  that 
the  blend  may  be  identified  by  the  term 
"Proprietary  Blend"  or  another 
appropriately  descriptive  term  or 
fanciful  name. 

Regarding  the  comment  that  stated 
that  the  name  of  a  proprietary  blend 
should  not  have  to  be  repeated  each 
time  it  is  a  source  of  a  nutrient,  the 
agency  points  out  that  this  would  not 
happen.  Firms  are  to  list  the  specific 
ingredient  in  a  proprietary  blend  that 
supplies  a  nutrient,  rather  than  list  the 
name  of  the  prqprietaiy  blend. 
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20.  Another  comment  requested  that 
the  words  "Proprietary  Blend"  be 
allowed  in  bold  type.  The  comment 
stated  that  in  some  instances,  a  bold 
type  heading  may  be  easier  to  see  and 
to  understand  than  an  indented  list  of 
ingredients  below  the  heading.  The 
comment  did  not  include  a  sample  label 
illustrating  its  recommendation. 

The  agency  is  not  persuaded  that 
holding  the  term  "Proprietary  Blend"  is 
preferable  to  indenting  the  dietary 
ingredients  in  the  blend  under  the  term 
to  show  that  these  ingredients  are 
included  in  the  blend.  Indentation  is 
used  in  other  situations  to  convey  the 
concept  of  inclusion  (e.g.,  in  the  listing 
of  subcomponents  of  nutrients  in 
nutrition  labels  on  conventional  foods 
in  §  101.9(c)  and  on  dietary 
supplements  in  §  101.36(b)(2)(i)(B)).  As 
an  example,  §  101.g(c)(2)(i)  provides 
that  "Sattuated  Fat"  be  indented  under 
the  listing  of  "Total  Fat" 

At  the  same  time,  §  101.9(d)(l)(iv) 
provides  that  nutrients  that  are  not 
indented,  such  as  "Total  Fat"  and 
"Total  Carbohydrate,"  are  to  be  bolded. 
Consequentiy,  while  the  agency  has 
decided  to  retain  the  requirement  in 
§  101.36(c)(2)  that  dietary  ingredients 
contained  in  a  proprietary  blend  be 
indented  under  the  term  "Proprietary 
Blend"  or  descriptive  term  or  fanciful 
name  used  in  its  place,  FDA  does  not 
object  to  the  voluntary  holding  of  this 
term.  Accordingly,  the  agency  is 
changing  §  101.36(c)  to  permit  holding. 

21.  One  comment  objected  to  the 
requirement  that  a  proprietary  blend  list 
its  dietary  ingredients  in  descending 
order  of  predominance  by  weight  This 
comment  requested  that  the  agency 
permit  the  listing  of  a  "lesser 
ingredient"  firat  when  the  weight  of  the 
ingredient  is  specified.  The  conunent 
did  not  give  a  reason  for  this  request. 

FDA  is  rejecting  this  request.  To  allow 
a  dietary  ingredient  in  a  proprietary 
blend  to  be  listed  first  when  its  weight 
is  voluntarily  declared  would  create  an 
implication  that  there  is  less  of  the  other 
dietary  ingredients  in  the  blend  than  the 
ingredient  that  is  listed  first.  The  only 
way  to  avoid  creating  this  impression 
would  be  to  list  the  weight  of  each  of 
the  other  ingredients.  Yet,  by  definition, 
the  amounts  of  the  ingredients  in  the 
blend  are  proprietary.  Thus,  the  agency 
concludes  that,  when  a  proprietary 
blend  is  involved,  the  only  way  to  avoid 
misleading  consumers  is  to  require  that 
the  ingredients  of  the  blend  be  listed  in 
descending  order  of  predominance.  If  a 
manufacturer  wishes  to  voluntarily  list 
the  weights  of  ingredients,  it  is  free  to 
do  so,  but  FDA  is  not  requiring  such  a 
disclostue  for  other  dietary  ingredients 
in  a  proprietary  blend.  Therefore,  FDA 


is  not  changing  §  101.36(c)(2)  in 
response  to  this  comment 

E.  Sources 

22.  Several  comments  requested  that 
dietary  ingredient  sources  be  permitted 
to  be  declared  in  the  nutrition  label 
without  parentheses  or  without  the 
word  "as"  or  "from."  One  of  these 
comments  stated  that  these  points 
should  be  left  up  to  the  judgment  of  the 
manufacttirer.  This  comment  stated  that 
the  meaning  of  "calcium  from  calcium 
carbonate"  is  clear  without  the  use  of 
parentheses,  and  that  flexibility  is 
needed  to  save  space.  One  comment 
expressed  support  for  the  proposal  and 
stated  that  the  format  proposed  will 
help  consumers  to  understand  the 
relationship  between  the  dietary 
ingredient  and  its  soiuce. 

The  agency  is  not  persuaded  that 
space  constraints  justify  making  the  use 
of  parentheses,  or  of  the  words  "as"  or 
"fitun."  optional.  In  fact,  some  dietary 
supplements  in  small  or  intermediate- 
sized  containers  currentiy  use  the  words 
"as"  or  "from"  to  help  consumers 
understand  that  such  compounds  are 
the  source  of  the  dietary  ingredients. 

The  agency  continues  to  be  concerned 
that  allowing  flexibility  in  the  manner 
in  which  dietary  ingredient  sources  are 
listed  in  the  nutrition  label  could  lead  ■ 
to  consumer  confiision.  FDA  has 
received  many  inquiries  over  the  years 
that  questioned  whether  amounts 
specified  on  labels  refer  to  the  weight  of 
a  particular  nutrient  or  to  the  salt  of  that 
nutrient  used  to  make  the  supplement. 
Having  parentheses  around  the  soiirce 
compotmd  makes  it  clear  that  the 
quantitative  amount  and  %  DV  pertain 
to  the  dietary  ingredient  listed  and  not 
to  the  source.  Thus,  FDA  concludes  that 
the  format  that  it  proposed  is  the  most 
clear  and  should  not  be  optional. 
Accordingly,  FDA  is  not  changing 
§  101.36(d)  in  response  to  these 
comments. 

23.  The  agency  received  a  comment 
on  the  proposed  requirement  (see 
proposed  §§  101.4(g)  and  101.36(d))  that 
the  ingredient  list  on  dietary 
supplements  be  preceded  by  the  word 
"Ingredients"  or,  when  some 
ingredients  (i.e.,  sources)  are  identified 
within  the  nutrition  label,  by  the  words 
"Other  ingredients."  The  comment, 
which  was  from  a  trade  association  for 
conventional  foods,  noted  that  the  term 
"Ingredients"  is  in  common  usage  in  the 
labeling  of  conventional  foods  to  denote 
the  in^«dient  declaration  but  is  not 
required.  The  comment  stated  that  this 
reqtiirement  would  set  an  adverse 
precedent  for  the  labeling  of 
conventional  foods  and  requested  that 


the  use  of  these  identifying  terms  be 
optional. 

The  agency  acknowledges  that  the 
ingredient  declaration  on  the  labels  of 
conventional  foods  are  not  required  to 
be  preceded  by  the  word  "Ingredient" 
However,  the  labels  of  conventional 
foods  do  not  allow  ingredient 
information  in  the  nutrition  label,  so  the 
potential  for  consumer  confusion  is  not 
an  issue.  Given  the  fact  that  the  DSHEA 
requires  dietary  ingredients  not  having 
RDI's  or  DRVs  to  be  listed  in  the 
nutrition  label  of  dietary  supplements 
along  witfi  their  amounts  and  also 
permits  the  sources  of  these  dietary 
ingredients  to  be  included  in  the 
nutrition  label,  the  agency  concludes 
that  it  is  important  that  the  nutrition 
information  and  the  ingredient 
information  on  labels  of  dietary 
supplements  be  clearly  identified.' 
Inasmuch  as  no  conmients  from  the 
dietary  supplement  industry  objected  on 
this  point,  and  as  the  situation 
presented  by  dietary  supplements  is 
distingtiishable  from  that  presented  by 
conventional  foods,  FDA  does  not  view 
this  regulatory  action  as  setting^a 
precedent  for  conventional  foods.  Thus, 
the  agency  is  not  making  any  changes  in 
§  101.36(d)  or  §  101.4(g}  on  the 
designation  of  ingredients  in  response  to 
this  comment. 

24.  One  comment  urged  the  agency  to 
abandon  the  requirement  in  proposed 
§§  101.36(d)  and  101.4(h)  that  the 
common  or  usual  name  of  ingredients 
that  are  botanicals  be  followed  by  the 
Latin  binomial  name  of  the  plant.  This 
comment  stated  that  Latin  binomials  are 
generally  meaningless  to  consumers  and 
take  up  valuable  label  space.  Another 
comment  stated  that  Latin  binomials 
should  only  be  used  on  dietary     " 
supplements  sold  to  health 
professionals  because  they  have  the 
training  to  understand  them.  Several 
other  comments  pointed  out  that  the 
book  Herbs  of  Commerce  (Ref.  11) 
establishes  individual  common  names 
for  over  600  of  the  most  prominent 
botanical  ingredients  in  trade  and  gives 
the  corresponding  Latin  name  for  each 
common  name,  lliese  comments 
recommended  that  the  agency  require 
the  use  of  these  standardized  common 
names  in  labeling  and  not  require  the 
listing  of  Latin  names  when  they  are 
available  in  this  reference.  Other 
comments  did  not  object  to  listing  Latin 
binomials  but  did  object  to  including 
the  designation  of  the  author  who 
published  the  name.  Another  comment 
requested  that  abbreviations  of  Latin 
binomials  be  allowed  to  save  space. 

The  agency  is  persuaded  by  the 
comments  that  the  common  names  for 
botanicals  standardized  in  the  book 
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Herbs  of  Commerce  (Ref.  11)  should  be 
used  in  labeling.  Because  this  reference 
lists  the  Latin  binomial  for  each 
standardized  common  name,  the  agency 
is  persuaded  that  a  Latin  binomial  need 
not  be  included  on  labels  when  this 
information  is  available  in  Herbs  of 
Commerce  (Ref.  11).  Thus,  the  agency  is 
changing  §§  101.36(d)(1)  and  101.4(h) 
accordingly.  Latin  binomials  will  be 
required  except  when  the  common  or 
usual  name  of  the  botanical  is  available 
in  this  reference,  and  the  designation  of 
the  author  will  be  needed  when  a 
positive  identification  can  not  be  made 
in  its  absence  (§  101.4(h)(2)).  The  agency 
reiterates  that  when  a  Latin  binomial  is 
required,  the  complete  binomial  is 
required  for  each  botanical  present, 
even  when  multiple  species  of  the  same 
genus  are  present. 

With  respect  to  the  use  of 
abbreviations  of  Latin  binomials,  the 
agency  proposed  that  any  name  in  Latin 
form  shall  be  in  accordance  with 
internationally  accepted  rules  on 
nomenclature,  such  as  those  found  in 
the  International  Code  of  Botanical 
Nomenclature,  which  does  not  include 
rules  for  the  use  of  abbreviations  (Ref. 
12).  The  comment  that  requested  that 
abbreviations  be  permitted  did  not 
address  why  they  should  be  permitted 
when  they  are  not  included  in  the 
International  Code  of  Botanical 
Nomenclature  (Ref.  12).  In  the  absence 
of  clearly  defined  rules,  the  agency  is 
concerned  that  allowing  abbreviations 
would  cause  a  great  deal  of  confusion. 
For  example,  there  are  66  plant  names 
that  could  be  represented  by  the 
abbreviation  "A.  alba."  For  this  reason, 
the  agency  is  not  changing  the 
regulation  to  allow  for  Latin  binomials 
to  be  abbreviated. 

25.  One  comment  requested  that  FDA 
not  require  the  declaration  of  the  part  of 
the  plant  for  botanical  ingredients  that 
are  used  as  a  source  material  for  other 
dietary  ingredients.  This  comment 
stated  that  section  403(s)(2)(C)  of  the  act 
requires  that  the  labeling  identify  the 
part  of  the  plant  from  which  an  herb  or 
other  botanical  dietary  ingredient  is 
derived.  Thus,  the  comment  contends 
that  this  information  should  not  be 
required  when  an  herb  or  other 
botanical  is  the  source  of  a  dietary 
ingredient. 

The  agency  agrees  with  this  comment. 
As  stated,  the  act,  as  a  result  of  the 
DSHEA,  requires  identification  of  the 
part  of  a  plant  when  a  supplement 
contains  a  dietary  ingredient  that  is  an 
herb  or  other  botanical.  However,  a 
constituent  (I.e.,  a  chemical  component) 
of  a  botanical  may  be  a  dietary 
ingredient  under  section  201(fi)(l)(F)  of 
the  act  When  a  constituent  is  listed,  the 


agency  agrees  that  information  on  the 
part  of  the  plant  is  not  required  by  the 
act. 

26.  Several  comments  objected  to  the 
requirement  that  the  part  of  the  plant  be 
listed  in  parentheses  after  the  listing  of 
the  Latin  binomial.  These  conunents 
requested  that,  as  an  alternative  to  allow 
flexibility  and  to  save  space,  the  listing 
of  the  part  of  the  plant  be  permitted 
without  parentheses  following  the 
common  name  of  the  plant  One  of  these 
comments  stated  that  listing  the  part  of 
the  plant  in  this  manner  was  more 
comprehensible. 

The  agency  points  out  that  these  final 
regulations  do  not  require  that  LaUn 
binomial  names  be  included  when  they 
are  available  in  Herbs  of  Commerce  (Ref. 
11)  (see  comment  24  in  section  m.E.  of 
this  document).  In  these  cases,  the  part 
of  a  plant  would  immediately  follow  the 
listing  of  the  conunon  name.  When  a 
Latin  binomial  name  is  required,  the 
agency  has  no  objection  to  having  it  be 
listed  af^er  the  part  of  the  plant. 
Furthermore.  FDA  is  persuaded  that,  to 
save  space,  the  listing  of  the  part  of  the 
plant  should  be  permitted  to  follow  the 
common  name  of  the  plant  without 
parentheses.  Therefore,  the  agency  is 
reversing  the  order  of  proposed 
§  101.4(h)(1)  and  (h)(2)  to  reflect  the 
order  in  which  the  information  is  to  be 
provided  and  is  revising  the  paragraph 
renumbered  as  §  101.4(h)(2)  in  response 
to  these  comments.  The  agency  notes 
that  §  101.36(d)(1)  does  not  need  to  be 
changed  in  response  to  these  comments 
as  it  cross  references  §  101.4  and  does 
not  provide  specific  information  on  how 
to  list  the  part  of  a  plant. 

27.  One  comment  requested  the 
option  of  listing  each  of  the  separate 
parts  of  a  plant  instead  of  the  words 
entire  "plant."  when  all  parts  of  a  plant 
are  used.  The  comment  stated  that  it  is 
quite  rare  to  actually  use  all  parts  of  a 
plant  This  comment  also  requested  that 
the  word  "herb"  be  permitted  to  refer  to 
the  above  ground  parts  of  a  plant.  The 
comment  said  that  Webster's  New 
Universal  Dictionary  [2d  ed.,  1983)  gives 
"herbage"  as  a  definition  of  "herb,"  and 
that  "herbage"  is  defined  as  "the  green 
foliage  and  juicy  stem  of  herbs." 

The  agency  does  not  object  to  the 
listing  of  each  of  the  separate  parts  of  a 
plant  instead  of  the  words  "entire 
plant"  While  this  point  was  not 
addressed  in  the  codified  section  of  the 
proposal,  the  agency  did  make  the 
statement  in  the  preamble  that  when  an 
entire  plant  is  used,  the  label  should 
specify  "entire  plant"  to  meet  the 
requirements  of  the  act  The  agency 
made  this  statement  assiuning  that 
manufacturers  would  not  want  to  list  all 
the  parts  of  a  plant  However,  the 


agency  would  not  object  if  a 
manufactiirer  listed  all  the  individual 
parts  of  a  plant  because  such  a  listing  is 
consistent  with  the  DSHEA. 

Regarding  the  request  that  the  word 
"herb"  be  permitted  to  describe  the 
above  ground  parts  of  a  plant,  the 
agency  is  not  convinced  that  this  usage 
is  appropriate.  FDA  notes  that  the 
primary  definition  of  the  word  "herb" 
in  many  dictionaries  refars  to  a  type  of 
a  plant,  i.e.,  a  non woody  plant  whose 
aerial  portion  is  relatively  short  lived 
(only  a  single  growing  season  in  the 
temperate  zone),  rather  than  a  part  of  a 
plant.  Accordingly,  the  agency  is  not 
persuaded  by  the  comment  that 
consiuners  would  understand  the  term 
"herb"  to  mean  that  part  of  the  plant 
grown  above  ground  and  is  denying  this 
request.  However,  the  agency  has  no 
objection  to  the  use  of  the  term  "aerial 
part"  to  describe  the  above  ground  parts 
of  a  part. 

F.  Format 

28.  Several  comments  requested  that 
the  nutrition  label  be  entiUed  "Nutrition 
Facts"  for  all  dietary  supplements. 
These  comments  stated  that  "Nutrition 
Facts"  should  be  used  for  a  variety  of 
reasons,  including  that:  (1)  These 
products  are  marketed  for  their 
nutritional  value,  (2)  the  information 
presented  is  about  nutrition,  (3)  the 
DSHEA  uses  the  term  "nutrition 
information"  (see  section  403(q)(S)(F)(i) 
of  the  act),  (4)  the  heading  should  be 
consistent  with  the  heading  used  for 
conventional  foods,  (5)  some 
conventional  foods  do  not  have 
nutritional  value;  thus,  "Nutrition 
Facts"  on  dietary  supplements  is 
acceptable,  and  (6)  consimiers  would  be 
conhised  by  the  heading  "Supplement 
Facts"  and  think  that  the  products  are 
of  lesser  value  than  conventional  foods. 
One  of  these  comments  said  that  the 
heading  "Supplement  Facts"  is  a 
misnomer  because  it  implies  that  the 
information  is  supplemental  and  not 
complete.  Another  comment  stated  that 
the  heading  "Supplement  Facts"  would 
be  a  violation  of  §  101.9(k)(6),  which 
provides  that  a  food  is  misbranded  if  its 
label  differentiates  in  any  way  between 
vitamins  that  are  natiirally  present  and 
those  that  are  added. 

Other  comments  recommended  that 
the  use  of  the  heading  "Nutrition  Facts" 
or  "Supplement  Facts"  should  depend 
on  the  composition  of  a  particular 
dietary  supplement.  Some  of  these 
comments  stated  that  a  product 
containing  even  one  vitamin  or  mineral 
having  a  DV-nutrient  should  be  able  to 
use  the  heading  "Nutrition  Facts" 
because  the  product  would  have 
nutritional  value.  Another  comment 


wanted  products  containing  only  DV- 
nutrients  to  use  the  heading  "Nutrition 
Facts"  and  had  no  opinion  on  other 
products.  Other  comments  said  that 
products  that  were  mostly  DV-nutrients 
should  use  the  heading  "Nutrition 
Facts,"  and  products  that  were  mostiy 
herbals  should  use  the  heading 
"Supplement  Facts."  One  comment 
wanted  the  option  of  using  both 
headings  in  one  nutrition  label,  listing 
DV-nutrients  under  the  heading  of 
"Nutrition  Facts"  and  other  dietary 
ingredients  under  a  secondary  heading 
of  "Supplement  Facts."  Some  of  these 
comments  recommended  that  the  use  of 
"Nutrition  Facts"  or  "Supplement 
Facts"  for  combination  products  should 
depend  upon  how  a  product  is  marketed 
(i.e,  the  focus  of  the  claims).  A  couple 
of  these  comments  wanted  the  option  of 
using  "Dietary  Supplement  Facts"  or 
"Herbal  Facts"  in  place  of  "Supplement 
Facts."  Additionally,  at  least  one  of 
these  comments  said  that  all  dietary 
supplements  in  conventional  food  form 
should  use  the  heading  "Nutrition 
FacU." 

Several  other  comments  supported 
the  proposed  heading  of  "Supplement 
Facts"  for  all  dietary  supplements.  One 
of  these  comments  said  that  this 
heading  is  consistent  with  the  DSHEA, 
and  another  said  that  it  will  help 
consumers  recognize  the  differences 
between  dietary  supplements  and 
conventional  foods. 

FDA  is  not  persuaded  that  the 
heading  should  be  "Nutrition  Facts" 
because  the  DSHEA  uses  the  term 
"nutrition  information,"  because  the 
information  presented,  at  least  in  ]}art, 
is  about  nutrition,  or  because  these 
products  are  marketed  for  their 
nutritional  value.  The  nutritional  value 
of  a  particular  product  does  not 
determine  whether  it  is  a  dietary 
supplement  or  a  conventional  food. 
Many  dietary  supplements  contain 
many  DV-nutrients;  many  contain  none. 
Additionally,  the  agency  is  not 
persuaded  by  the  argiunent  that 
consumers  will  be  confused  by  the 
heading  "Supplement  Facts"  and  think 
that  products  labeled  ^n  this  manner  are 
of  lesser  value.  "Supplement"  is  the 
single  word  that  must  be  used  in  the 
statement  of  identity  for  all  dietary 
supplements  (see  comment  1  in  section 
n.  of  this  document),  so  use  of  the  term 
in  the  title  of  the  nutrition  label  can 
assist  consiuners  in  identifying  dietary 
supplement  products.  The  agency  is  not 
convinced  that  the  name  "Supplement 
Facts"  will  result  in  any  consumer 
judgment  of  the  value  of  the  product. 
Dietary  supplements  have  been  known 
as  "supplements"  for  years,  and  FDA  is 
not  aware  of  any  confusion  caused  by 


this  term.  Also,  the  supplemental  nature 
of  these  products  is  supported  by  the 
new  definition  in  section  201(ff)(2)(B)  of 
the  act,  which  states  that  a  dietary 
supplement  can  not  be  "represented  for 
use  as  the  sole  item  of  a  meal  or  the 
diet" 

The  agency  does  not  agree  that  use  of 
the  tide  "Supplement  Facts"  is  a 
violation  of  §  101.9(k)(6).  The 
distinguishing  characteristic  between 
products  bearing  nutrition  labeling 
entiUed  "Supplement  Facts"  and  those 
bearing  nutrition  labeling  entitled 
"Nutrition  Facis"is  whether  the 
products  are  dietary  supplements  or 
conventional  foods,  not  whether  the 
vitamins  are  natiual  or  synthetic.  Both 
conventional  foods  and  dietary 
supplements  can  include  natural  and 
synthetic  vitamins. 

Furthermore,  the  agency  does  not 
accept  the  suggestion  that  some  dietary 
supplement  products  should  have  the 
heading  "Nutrition  Facts,"  while  others 
have  various  headings  ("Supplements 
Facts,"  "Herbal  Facts,"  and  "Dietary 
Supplements  Facts")  or  even  two 
headings  ("Nutrition  Facts"  for  the  top 
half  and  "Supplement  Facts"  for  the 
bottom  half).  The  act  does  not  support 
treating  supplements  of  vitamins  and 
minerals  any  differenUy  than  other 
types  of  supplements.  Therefore,  the 
agency  is  not  doing  so.  In  addition,  if 
the  agency  consented  to  these 
recommendations,  it  would  be  possible 
for  some  chemically  identical  products 
to  use  up  to  four  different  headings.  The 
agency  concludes  that  so  many  different 
headings  would  only  serve  to  confuse 
consumers. 

FDA  agrees  with  the  comments  that 
said  that  the  heading  of  the  nutrition 
label  for  all  dietary  supplements  should 
be  entiUed  "Supplement  Facts."  While 
dietary  supplements  are  a  category  of 
foods,  the  act  distinguishes  dietary 
supplements  from  conventional  foods  in 
many  important  ways,  e.g.,  different 
requirements  with  respect  to  safety,  to 
the  types  of  claims  that  can  be  made, 
and  to  the  kind  of  information  that  must 
be  provided  in  the  nutrition  label.  As 
stated  in  the  preamble  of  the  proposal 
and  in  one  of  the  comments,  the 
heading  "Supplement  Facts"  will  help 
consumers  to  clearly  distinguish 
between  dietary  supplements  and 
conventional  foods.  Nothing  in  the 
comments  has  persuaded  FDA  that  the 
heading  "Supplement  Facts"  would  not 
help  consumers  to  readily  identify  these 
products  as  dietary  supplements. 
Therefore,  the  agency  is  not  changing 
§  101.36(e)(1)  in  response  to  the 
comments. 

However,  the  agency  does  advise  that 
the  decision  whetiier  a  product  is  sold 


as  a  dietary  supplement  is  made  by  the 
manufacturer.  Under  the  act,  as 
amended  by  the  DSHEA,  the  term 
"dietary  supplement"  is  defined  as  a 
product  (other  than  tobacco)  intended  to 
supplement  the  diet  that  bears  or 
contains  a  vitamin,  a  mineral,  an  heib 
or  other  botanical,  an  amino  acid,  a 
dietary  substance  for  use  by  man  to 
supplement  the  diet  by  increasing  the 
total  dietary  intake,  or  a  concentrate, 
metabolite,  constituent,  extract,  or 
combination  of  any  of  the  above 
ingredients  (section  201(fn(l)  of  the  act). 
Section  201(ff)(2)  of  the  act  further 
states  that  dietary  supplements  are 
intended  for  ingestion  in  a  form 
described  in  section  411(c)(l)(B)(i)  of 
the  act  (21  U.S.C.  350  (c)(l)(B)(i))  or  in 
compliance  with  section  411(c)(l)(B)(ii) 
of  the  act,  are  not  represented  as 
conventional  food  or  as  a  sole  item  of 
a  meal  or  the  diet,  and  are  labeled  as  a 
dietary  supplement. 

Thus,  dietary  supplements  may  be 
similar  to  conventional  foods  in 
composition  and  form.  Whether  a 
product  is  a  dietary  supplement  or  a 
conventional  food,  however,  will 
depend  on  how  it  is  represented.  To  be 
a  dietary  supplement,  a  product  must 
bear  the  term  "dietary  supplement"  as 
part  of  its  common  or  usual  name.  (As 
stated  in  comment  1  in  section  11.  of  this 
document,  this  term  may  be  modified  to 
include  the  name  of  the  dietary 
ingredient  or  type  of  dietary  ingredient, 
such  as  "Vitamin  C  Supplement"  or 
"Multivitamin  Supplement.") 

Products  that  are  not  represented  as 
dietary  supplements  will  be  subject  to 
regulation  as  conventional  foods.  For 
example,  the  manufacturer  of  a  product 
that  is  in  the  form  of  a  tablet  or  capsule 
that  has  nutritive  value  or  a  powdered 
herbal  product  with  no  nutritive  value 
may  choose  to  market  the  product  as  a 
conventional  food  that  bears  nutrition 
labeling  in  accordance  with  §  101.9.  In 
that  situation,  the  nutrition  labeling  on 
the  package  of  tablets  with  nutritive 
value  would  use  the  tide  "Nutrition 
Facts,"  while  the  herbal  product  with 
no  nutritive  value  would  be  exempt 
from  nutrition  labeling  under 
§  101.9(j)(4).  Should  the  manuCactxu^r 
choose  to  do  this,  however,  the  label  or 
labeling  could  not  represent  the  food  as 
a  "dietary  supplement,"  and  the 
product  could  not  rely  oh  any  of  the 
special  provisions  for  dietary 
supplements  that  were  added  by  the 
DSHEA.  Thus,  for  example,  the 
ingredients  of  the  product  woidd  not  be 
eligible  for  the  exception  for  dietary 
.  in^edients  from  the  definition  of  a 
"food  additive,"  and  the  product  could 
not  bear  statements  under  the  authority 
of  section  403(r)(6)  of  the  act 
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29.  Several  comments  objected  to  the 
use  of  hairlines  in  the  nutrition  label  for 
space  and  readability  reasons.  One  of 
these  comments  said  that  the  use  of 
hairlines  shoidd  be  optional,  and 
another  said  that  hairlines  should  not  be 
required  if  there  are  more  than  eight 
dietary  ingredients  to  be  declared. 
Another  comment  requested  that  dots  be 
allowed  instead  of  hairlines  when  the 
use  of  hairlines  would  cause  the  type 
size  to  fall  under  4.5  points.  This 
comment  sent  sample  labels  with 
hairlines,  without  hairlines,  and  with 
dots.  The  dots  connected  the  name  of  a 
dietary  ingredient  to  the  quantitative 
amount  and  the  amount  to  the  percent 
OV  (see  sample  label  in  Figure  3). 

MUJNO  CODE  41MM>1-F 
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The  comments  did  not  provide 
information  to  show  that  the  legibility  of 
the  nutrition  label  is  maintained  if 
hairlines  are  allowed  to  be  used 
optionally.  Section  2(b)(1)(A)  of  the 
1990  amendments  directed  the 
Secretary  (and  by  delegation  FDA)  to 
require  that  the  information  required  in 
nutrition  labeling  be  conveyed  in  a 
manner  that  enables  the  public  to 
readily  observe  and  comprehend  such 
information.  To  implement  this 


provision  of  the  1990  amendments,  FDA 
issued  a  rule  that  required  hairlines  in 
the  nutrition  label.  Hairlines  make  the 
nutrition  label  easier  to  read  by  aiding 
consiuners'  eye  movement  from  the 
name  of  the  nutrient  to  the  percent  DV. 
Consumer  surveys  have  shown  that  the 
graphic  requirements  in  the  nutrition 
labeling  in  §  101.9  were  successful  in 
that  the  majority  of  shoppers  who  are 
aware  of  the  new  Idbel  think  it  is  clear 
and  understandable  (Ref.  3).  Therefore, 
FDA  is  not  willing  to  remove  the 
requirement  for  hairlines  without 
evidence  that  the  legibility  and 
readability  of  the  nutrition  label  will  be 
maintained  on  dietary  supplement 
products,  particularly  when  the  product 
contains  a  large  number  of  dietary 
ingredients. 

However,  the  agency  finds  that  the 
sample  label  submitted  that  uses  dots  to 
connect  the  nutrient  name  to  the  weight 
and  percent  DV  is  a  satisfactory 
substitute  to  assist  eye  movement  when 
the  only  other  option  would  be  to 
reduce  type  size  below  4.5  points,  the 
minimum  type  size  consistent  with  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  Label  Readability 
Guidelines  used  for  over-the-counter 
drugs  (Ref.  4).  This  suggested  flexibility 
appears  to  offer  a  reasonable  balance 
between  the  competing  needs  for  label 
space  and  readability  on  small  and 
intermediate-sized  packages. 
Accordingly,  the  agency  is  adding 
§  101.36(i)(2)(v)  to  provide  that  dots 
connecting  columns  of  nutrient  names 
and  quantitative  amounts  are  allowed  in 
place  of  hairlines  between  rows  of  type 
on  small  and  intermediate-sized 
packages  when  it  is  not  possible  to  meet 
the  minimum  type  size  requirements  of 
4.5  points  if  hairlines  are  used. 

30.  Several  comments  objected  to  the 
bar  that  separates  the  dietary  ingredients 
having  RDI's  or  DRV's  from  other 
dietary  ingredients  because  it  may 
imply  to  consumers  that  other  dietary 
in^edients  are  of  lesser  importance  and 
it  takes  up  space.  One  comment  said 
that  the  bar  should  be  optional  because 
the  asterisk  and  footnote  "Daily  Value 
not  established"  are  sufficient  to 
distinguish  other  dietary  ingredients. 
One  trade  association  said  that  some  of 
their  members  disliked  this  bar  because 
it  creates  an  artificial  and  illogical 
separation  in  some  cases,  e.g..  for  a 
product  containing  only  vitamins  and 
minerals,  but  with  some  minerals  for 
which  an  RDI  has  not  been  established. 
This  comment  said  that  other  members 
liked  the  bar  because  it  highlights  the 
second  portion  of  the  list  of  dietary 
ingredients.  Other  comments  supported 
the  proposed  use  of  the  bar. 


The  agency  is  not  persuaded  by  the 
comments  that  the  bar  should  be 
eliminated  because  it  may  imply  that 
the  dietary  ingredients  below  it  are  of 
lesser  importance.  While  the  agency 
acknowledges  that  the  use  of  a  bar  is  not 
expressly  required  by  the  act.  section 
403(q)(5)(F)(i)  of  the  act  states  that 
"nutrition  information  shall  first  list 
those  dietary  ingredients  *  *  *  for  which 
a  recommendation  for  daily 
consumption  has  been  established  by 
the  Secretary  *  •  *  and  shall  list  any 
other  dietary  ingredient  present  and 
identified  as  having  no  such 
recommendation."  As  discussed  in  the 
December  1995  proposal  (60  PR  67194 
at  67206),  the  bar  helps  consimiers  to 
readily  distinguish  these  two  types  of 
dietary  ingredients,  just  as  a  bar 
differentiates  between  macronutrients 
and  vitamins  or  minerals  in  the 
nutrition  labeling  of  conventional  foods. 
The  agency  does  not  agree  that  the 
asterisk  and  the  footnote  are  sufficient 
for  consumers  to  readily  distinguish 
between  these  two  groups  because  there 
are  some  cases  where  the  asterisk  and 
the  footnote  would  be  required  for 
dietary  ingredients  listed  above  the  bar 
(e.g.,  sugars).  For  these  reasons,  the 
agency  is  not  willing  to  eliminate  the 
bar  to  conserve  space.  The  agency 
points  out  that  it  has  made  a  number  of 
changes  to  save  space,  such  as  allowing 
the  names  of  dietary  ingredients  and  the 
corresponding  amounts  to  appear  in  one 
column.  Thus,  the  agency  is  not  making 
any  change  in  §  101.36(e)(6)(ii)  in 
response  to  these  comments. 

G.  Compliance 

31.  Several  comments  objected  to  the 
statement  in  proposed  §  101.36(f)(1)  that 
compliance  will  be  determined  in 
accordance  with  §  101.9(g)(1)  through 
(g)(8).  In  particular,  the  comments 
objected  to  the  application  of 
§  101.9(g)(4)(i),  which  provides  that  the 
content  of  added  nutrients  should  be  at 
least  100  percent  of  the  value  declared 
in  the  nutrition  label,  except  for 
variability  because  of  analytical 
methods.  One  comment  supported  the 
proposal  and  said  that  products  should 
contain  the  levels  that  are  declared. 

Many  of  the  comments  in  opposition 
requested  that  §  101.36(f)(1)  be  revised 
to  state  that  supplements  claiming  to 
comply  with  compendial  standards 
shall  be  judged  "based  on  compliance 
procedures  specified  or  incorporated  by 
reference  in  the  compendial 
specifications."  Specifically,  these 
comments  requested  that  the 
compliance  level  be  a  fixed  minimiiin  of 
90  percent  that  does  not  allow  for 
variability  because  of  methods,  in 
accordance  with  standards  in  the  USP. 
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A  comment  from  USP  stated  that  its 
lower  limit  is  not  a  moving  target 
depending  on  analytical  precision  or  on 
whose  laboratory  is  performing  the  test 

Another  cpmment  explained  that 
some  nutrients  are  subject  to 
degradation.  This  comment  said  that 
overages  of  these  nutrients  are  added  to 
dietary  supplement  products  to  ensure 
that  the  products  provide  the  labeled 
amounts  throughout  their  shelf  life.  To 
avoid  excessive  overages,  the  USP  has 
required  that  at  any  time  that  a  product 
is  analyzed  during  its  shelf  life,  the 

f>roduct  must  be  shoMm  to  supply  at 
east  90  percent  of  the  labeled  amount 
of  any  ingredient  These  comments 
aiguod  that  Congress  called  for 
compendial  products  to  meet 
compendial  specifications  (see  section 
403(8)(2)(D)  of  the  act),  and  that  FDA 
should  not  alter  those  requirements. 

The  agency  is  not  persuaded  that  a 
fixed  minimum  of  90  percent  of  the 
labeled  amount  should  be  acceptable  for 
the  nutrition  panel  of  dietary 
supplements.  FDA  agrees  that  section 
403(8)(2)(D)  of  the  act  provides  that  a 
dietary  supplement  is  misbranded  if  it 
is  covered  by  the  specifications  of  an 
official  compendium,  is  represented  as 
conforming  to  those  specifications,  but 
fails  to  do  so.  Thus,  dietary  supplemmt 
products  that  are  represented  to  meet 
the  specifications  of  an  official 
compendium,  such  as  the  USP,  and  Cail 
to  do  so  are  misbranded  under  this 
section.  However,  the  agency  points  out 
that  products  not  misbranded  under  this 
section  may  be  misbranded  under  other 
sections  of  the  act. 

The  issue  of  the  acceptable  amotmt  of 
an  added  vitamin  or  mineral  in  a  dietary 

3  lament  has  been  raised  in  earlier 
rules  (58  FR  2079  at  2171,  January 
6. 1993;  and  59  FR  354  at  369,  Itpuary 
4, 1904).  As  discussed  in  those  final 
rules,  the  agency  informed  USP  in  1991 
that  anything  less  that  1(X)  percent  of 
the  value  declared  on  the  label  was  not 
acceptable  writh  the  exception  of  a 
deviation  that  is  attributable  to  the 
analytical  method  (Ref.  5).  FDA  finds 
nothing  in  the  comments  that  would 
justify  accepting  less  than  100  percent 
of  the  value  declared  as  compliance  for 
added  nutrients  in  dietary  supplements. 
The  argument  that  90  percent  is 
appropriate  because  some  nutrients 
degrade  is  not  sufficient  justification  for 
the  agency  to  change  its  position. 
Because  the  degradation  is  foreseeable. 
FDA  expects  that  manufacturers  will 
take  it  into  accoimt  when  fabricating 
dietary  supplements.  Manufacturera 
have  complete  control  over  the  level  of 
dietary  ingredients  added  to  their 
products.  Thus,  the  manufacturers  are 
appropriately  chai^ged  with  ensuring 


that  the  amounts  present  ara  at  least  100 
percent  of  the  amounts  declared 
throughout  the  shelf  life  of  their 
products,  except  for  any  variability  that 
is  attributable  to  methods.  The  agency 
concludes  that  a  dietary  supplement  not 
meeting  this  requirement  is  misbranded 
under  section  403(a)(1)  of  the  act 
Therefore,  the  agency  is  not  modifying 
§  101.36(f)(1)  in  response  to  these 
comments. 

Fiirthermore,  FDA  advises  that  it  is 
aware  that  Compliance  Policy  Guide 
530.400  (CPG  7121.02),  entitied 
"Vitamin  Products  for  Human  Use — 
Low  Potency,"  is  inconsistent  with 
§  101.36(fHl)-  CPG  530.400  sets  forth  the 
criteria  for  multivitamin  products  and 
states  that  legal  action  is  recommended 
when  a  deficiency  is  found  in  excess  of 
20  pOTcent  in  one  or  more  nutrients. 
Because  this  positicm  is  contrary  to  ■ 
S  101.36(f)(1).  FDA  is  revoking  CPG 
530.400. 

Additionally,  based  on  its  review  of 
the  proposed  regulations  in  preparation 
of  this  final  rule,  FDA  has  come  to 
recognize  that  the  requirement  in 
§  101.9(g)(2)  that  a  sample  for  analysis 
shall  consist  of  a  composite  of  12 
subsamples  (consumer  units)  taken  1 
from  each  of  12  difbrent  shipping  cases 
is  impractical  for  many  dietary 
supplement  products.  The  agency  has 
found  that  it  is  not  always  possible  to 
locate  12  different  shipping  cases  of 
dietary  supplement  products. 
Inventories  of  dietary  supplement 
products  are  often  smaller  than  those  of 
conventional  foods,  particidarly  at 
distribution  and  retail  sites. 
Accordingly,  when  12  shipping  cases 
are  not  available,  it  is  not  possible  for 
FDA  to  collect  a  compliance  sample  that 
complies  with  §  101.9(g)(2). 

To  provide  for  greater  flexibility,  the 
agency  is  jnodifying  §  101.36(f)(1)  to 
eliminate  the  requirement  that 
consumer  units  come  from  12  different 
shipping  cases.  The  agency  is  requiring 
only  that  the  consxuner  units  come  from 
the  same  inspection  lot  (that  is,  the 
product  available  for  inspection  at  a 
specific  location)  and  be  randomly 
selected  to  be  representative  of  that  lot 

Furthermore,  the  agency  is  providing 
flexibility  with  respect  to  the  number  of 
consumer  units  that  are  to  be  collected. 
FDA  is  requiring  in  §  101.36(f)(1)  that 
the  "sample  for  analysis  shall  consist  of 
a  composite  of  12  subsamples 
(consumer  packages)  or  10  percent  of 
the  number  of  packages  in  die  same 
inspection  lot,  whichever  is  smaller".  In 
other  words,  the  entire  contents  of  12 
packages  would  be  needed  when  there 
are  over  120  packages  available.  Fewer 
packages  would  be  needed  when  the 
total  number  of  consumer  units 


available  is  less  than  120.  In  this  case, 
die  agency  concludes  that  a  10  percent 
sample  is  sufficientiy  representative  for 
compliance  purposes.  While  not 
statisticaUy  based,  the  10  percent 
sample  has  been  well  accepted  in 
enforcement  proceedings  (Ref.  6.  pp. 
818  through  821).  This  approach  allows 
the  agency  to  take  compliance  actions  as 
necessary,  without  being  impeded  by 
the  low  availability  of  the  product  in 
question.  At  the  same  time,  FDA  is 
introducing  the  term  "packages"  to 
clarify  that  this  section  pertains  to 
packages  labeled  for  retail  sale  rather 
than  individual  units  of  the  product, 
e.g.,  tablets  or  capsules,  as  the  term 
"unit"  is  defined  in  other  parts  of  this 
document 

This  provision  is  a  logical  outgrowdi 
of  the  proposal  because  by  cross- 
refarencing  §  101.9(gMl)  throu^  (g)(8) 
in  the  proposal,  FDA  rmsed  the  question 
of  wh^er  these  provisions 
appropriately  apply  to  dietary 
supplements.  Based  on  the  factors 
discussed  above,  FDA  concludes  that 
the  reqiurements  regarding  the  number 
of  cons\imer  units  in  §  101.9(g)(2) 
shoidd  not  apply  to  dietary  supplements 
and  is  modifying  §  101.36(f)(1) 
accordingly. 

H.  Special  Provisions  and  Mislxanding 

32.  One  comment  stated  that  small- 
sized  packages  (i.e.,  those  having  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches)  should  be 
allowed  to  use  a  minimum  type  size  of 
4.0  point  when  there  are  more  than 
eight  dietary  ingredients  to  be  listed  in 
the  nutrition  label.  The  comment  stated 
that  the  proposed  ?"'"'"""<  of  4.5  point 
is  impractical  for  certain  dietary 
supplements  products,  and  that  a  type 
size  of  4.0  point  is  still  legible.  The 
comment  included  sample  labels  using 
a  type  size  of  4.0  point  Another 
comment  requested  that  small-sized 
packages  be  allowed  to  use  a  minimum 
type  size  of  3  point  This  comment  did 
not  include  sample  labels. 

FDA  is  not  persuaded  by  these 
comments.  As  discussed  in  the  final 
rule  of  January  4, 1994,  FDA  set  the 
minimum  type  size  at  4.5  point  in 
response  to  die  majority  of  the 
comments,  which  stated  that  this 
minimum  is  consistent  with  the 
NDMA's  Ubel  Readability  Guidelines 
used  for  over-the-countw  drugs  (Ref.  4). 
FDA  has  received  information  from 
NDMA  that  shows  that  it  did  not  set  this 
minimum  arbitrarily  or  subjectively,  but 
that  it  arrived  at  this  minimum  type  size 
based  on  studies  of  visual  acuity  and 
demographics  (Ref.  7).  While  one  of,the 
comments  that  objected  included 
sample  labels  using  a  type  size  of  4.0 
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point,  it  did  not  present  any  visual 
acuity  studies  in  support  of  its 
contention  that  a  type  size  of  4.0  point 
is  legible.  FDA  has  been  persuaded  by 
NI^fA's  data  and  points  out  that  the 
vast  majority  of  comments  did  not 
object  to  a  minimum  type  size  of  4.5 
point.  Moreover,  firms  in  need  of 
special  allowances  may  seek  alternative 
means  of  compliance  or  an  exemption 
under  §  101.36(f)(2).  Therefore.  FDA  is 
not  modifying  §  101.36(i)(2)(i)  in 
response  to  this  comment 

33.  Several  comments  requested  that 
§  101.2(c)  be  amended  to  include 

S  101.36.  This  amendment  would  allow 
type  size  smaller  than  l/16th  inch  in 
certain  instances.  One  of  these 
comments  said  that  this  request  is 
reasonable  because  the  labels  of  dietary 
supplements  commonly  include 
information  not  found  on  the  labels  of 
conventional  foods,  e.g.,  the  iron 
warning  statement 

The  agency  is  not  persuaded  by  these 
comments.  As  discussed  in  the 
December  1995  proposal,  the  request  to 
amend  several  paragraphs  in  §  101.2(c) 
to  include  §  101.36  was  included  in  a 
citizen  petition  (Docket  No.  94P-0110/ 
CPl)  submitted  to  FDA  by  the  Coimcil 
for  Responsible  Nutrition  in  1994.  The 
agency  denied  this  request  because 
§  101 .36  addresses  the  type  size 
requirements  for  information  in  the 
nutrition  label  of  dietary  supplements 
(60  FR  67194  at  67208).  The  agency 
noted  that  §  101.9  covers  the 
corresponding  requirements  for 
conventional  foods.  The  purpose  of 
§  101.2(c)(1)  through  (c)(3)  was  to 
encourage  voluntary  declaration  of 
nutrition  information  and  complete 
ingredient  listing  on  all  foods  before 
declaration  became  mandatory  under 
the  1990  amendments.  FDA  gave  notice 
of  its  intention  to  revoke  the  exemptions 
in  §101. 2(c)(1),  (c)(2),  and  (c)(3)  in  its 
December  1995  proposal  (60  FTl  67194 
at  67208),  and  proposed  to  do  so  in  the 
Federal  Register  of  June  12. 1996  (61  FR 
29708),  because  they  are  otraolete. 
Therefore,  FDA  is  not  accepting  these 
comments. 

34.  At  least  one  comment 
recommended  that  a  minimnin  type  size 
of  4.5  point  be  allowed  for  dietary 
supplement  packages  that  have  a  total 
surface  area  available  to  bear  labeling  of 
less  than  40  square  inches  and  have 
more  than  8  dietary  ingredients  to  be 
listed  in  the  nutrition  label.  The 
comment  said  that  it  is  impracticable  to 
comply  with  the  proposed  type  size 
requirements  for  dietary  supplement 
products  that  contain  many  dietary 
inmredients. 

FDA  is  not  persuaded  by  the  <:onunent 
that  a  minimum  type  size  of  4.5  point 


should  be  allowed  on  dietary 
supplement  packages  with  20  to  less 
than  40  square  inches  of  total  surface 
area  available  to  bear  labeling  that  have 
more  than  8  dietary  ingredients  to  be 
listed.  The  agency  proposed  to  require 
a  minimum  type  size  of  4.5  point  for 
packages  of  less  than  12  square  inches 
and  6  point  for  packages  of  12  to  40 
square  inches,  except  that  it  proposed 
that  4.5  point  may  bo  used  on  packages 
of  less  than  20  square  inches  that  have 
more  than  8  dietary  ingredients  to  be  ' 
listed  in  the  nutrition  label.  This 
exception  for  packages  of  less  than  20 
square  inches  was  in  response  to  a 
citizen  petition  filed  by  the  Council  for 
Responsible  Nutrition  (Docket  No.  94P- 
0110/CPl). 

In  its  proposal  (60  FR  67194  at 
67208),  FDA  explained  how  it  arrived  at 
its  tentative  determination  that  a 
minimum  of  4.5  point  should  be 
allowed  only  on  packages  of  less  than 
20  square  inches  that  have  more  than  8 
dietary  ingredients.  Agency  precedent 
provided  that  not  more  than  30  percent 
of  the  total  surface  area  of  a  package 
should  be  required  to  be  devoted  to 
FDA-required  information  that  is  not  on 
the  principal  display  panel.  The  agency 
calculated  that  this  30  percent  level 
would  likely  be  exceeded  on  packages 
of  12  to  20  square  inches  of  surface  area 
available  to  bear  labeling  if  more  than  8 
dietary  ingredients  were  listed  using  6 
point  type  size.  Accordingly.  FDA 
proposed  to  allow  those  packages  to 
bear  nutrition  labeling  that  uses  the 
smaller  type. 

Applying  the  same  calculations  as 
discussed  in  the  preamble  of  the 
proposed  rule,  the  agency  estimates  that 
listing  24  dietary  ingredients  in  6  point 
type  size  plus  1  point  leading  between 
each  line  of  type  could  use  up  to  6 
square  inches  of  label  space.  This  would 
be  equivalent  to  30  percent  of  the  total 
surface  area  of  a  package  having  20 
square  inches  of  surface  area  available 
to  bear  labeling  (i.e..  20  X  0.3). 
Accordingly,  in  response  to  the 
comment,  the  agency  will  allow  for  the 
use  of  a  miniiniiin  4.5  type  size  in  such 
situations.  In  addition,  based  on  the 
agency's  observation  that  about  20 
percent  of  dietary  ingredients  listed  in 
sample  labels  submitted  with  comments 
that  include  ingredient  information 
require  two  lines  of  type,  the  agency 
concludes  that  it  is  reasonable  to  allow 
the  minimum  type  size  of  4.5  point  for 
packages  with  20  to  40  square  inches  of 
label  space  available  to  bear  labeling 
having  more  than  16  dietary  ingredients. 
Section  101.3§(iX2)(ii)  is  revised 
accordingly. 

This  final  rule  represents  a  full 
response  to  the  Council  for  Responsible 


Nutrition's  citizen  petition  referred  to 
above  (Docket  No.  94P-0110/CP1).  in 
accordance  with  21  CFR  10.30(e). 

35.  Several  comments  supported  th^ 
proposed  deletion  of  $  101.9(k)(2)  and 
(k)(5).  Some  of  these  comments 
recommended  that  all  of  §  101. 9(k)  be 
deleted,  asserting  that  it  is  not 
scientifically  defensible,  and  that  it  is 
not  consistent  with  the  protection  of 
free  speech  provided  in  the  First 
Amendment  and  the  Supreme  Court 
decision  of  Rubin  v.  Coors  Brewing  Co., 

517  U.S. ,  115  S.  Ct  1585  (1995). 

While  these  comments  specifically 
addressed  the  deletion  of  §  101.9(k)(3), 
(k)(4),  and  (kK6).  none  addressed 
§101.9(k)(l). 

Two  comments  addressed 
§  101.9(k)(3)  and  (k)(4),  which  prohibit 
statements  that  represent,  suggest,  or 
imply  that  the  suboptimal  nutritional 
quality  of  a  food  because  of  soil 
conditions  or  storage,  transportation,  or 
processing  methods  may  be  responsible 
for  an  inadequacy  in  the  quality  of  the  : 
daily  diet.  One  comment  argued  that 
these  paragraphs  should  be  deleted 
because  any  conditions  that  adversely 
afiiact  the  nutritional  quality  of  foods 
will  ultimately  aSect  the  nutritional    ., 
quality  of  diets,  even  if  such  efiiscts  are' 
not  so  extensive  as  to  lead  to 
widespread  nutritional  deficiencies. 
Two  other  comments  addressed 
§  101.9(kK4)  specifically,  citing 
evidence  to  show  that  various  food 
processing  techniques  do  cause  nutrient 
losses  and  stating  that  national  food 
consumption  patterns  are  changing, 
leading  to  reduced  consumption  of  fresh 
foods  and  increased  use  of  processed 
convenience  foods. 

A  few  conunents  recommended 
deletion  of  §  101.9(k)(6),  which 
prohibits  any  representation  that 
naturatff-occurring  vitamins  are 
superior  to  added  or  synthetic  vitamins 
or  any  differentiation  between  added 
and  naturally  occiuring  vitamins.  The 
comments  argued  that  FDA  should  not 
forbid  truthful  representations  on  the 
label  of  the  composition  and 
biochemical  forms  of  natural  and 
S3mthetic  vitamins,  citing  biochemical 
distinctions  between  naturally  occurring 
and  synthetic  vitamins  and  stating  that 
this  information  enables  consumers  to 
make  more  informed  purchasing 
decisions. 

FDA  has  considered  the  comments 
pertaining  to  §  101.9(k)(3)  and  (k)(4)  and 
is  not  persuaded  that  they  are  no  longer 
supportable.  The  agency  agrees  with  the 
comments  that  stated  that  the 
nutritional  quality  of  a  diet  is  affected 
by  the  nutritional  quality  of  the  foods 
contained  in  that  diet.  However,  when 
diets  are  inadequate,  many  factors  must 
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be  considered  as  causal,  and  it  would  be 
misleading  to  attribute  such  a  result 
only  to  soil  conditions  and  storage, 
transportation,  and  processing  methods. 
For  example,  the  food  choices  a  person 
makes  are  a  major  determinant  of  the 
quality  of  his/her  diet  Recent  research 
has  shown  that  the  more  a  diet  adheres 
to  the  Food  Guide  Pyramid  (Ref.  8)  and 
to  dietary  recommendations  to  eat  a 
variety  of  foods  and  to  moderate  the 
Consumption  of  fat,  saturated  fat, 
cholesterol,  and  sodium,  the  greater  the 
likelihood  that  nutrient  reqiiirmnents 
will  be  met  (Ref.  9). 

The  comment  that  suggested  that  the 
consumption  of  fresh  fruits  and 
vegetables  is  decreasing  is  not 
supported  by  recent  research  on  the  U.S. 
food  supply  by  the  U.S.  Department  of 
Agriculture  Economic  Research  Service. 
This  research  found  that  the  per  capita 
consumption  of  fresh  frwts  rose  25 
percent  from  1970  to  1994,  while  the 
per  capita  consumption  of  fresh 
vegetables  rose  33  percent  from  1970  to 
1994  (Ref.  10,  pp.  18-19). 

Accordingly,  FDA  concludes  that  it  is 
still  appropriate  to  prohibit  misleading 
and  unsubstantiated  generalizations  on 
the  label  or  in  labeling  about  dietary 
inadequacies  t>ecause  of  nutrient  losses 
resulting  from  poor  soil  conditions  or 
storage,  transportation,  or  processing 
methods.  Nothing  in  Rubin  v.  Coors 
Brewing  Co.,  supra,  prevents  the 
govenunent  from  regulating  misleading 
speech.  (See  115  S.  Ct  at  1589.) 

As  stated  eariier,  current  §  101.9(kK3) 
and  (k)(4)  (redesignated  as  §  101.9(k)(2) 
and  (k)(3))  do  not  preclude  a  producer, 
manufactxirer,  or  vendor  from  indicating 
a  higher  nutrient  retention  in  a 
particular  product  as  compared  to  other 
similar  products.  Nor  do  they  preclude 
an  indication  that  such  retention  resvdts 
from  special  handling  of  the  product, 
provided  that  such  indications  are 
factual  and  is  not  misleading  (58  FR 
2079  at  2167). 

In  r^ard  to  §  101.9(k)(6),  FDA  has 
stated  in  the  past  that  this  section 
permitted  truthful  designation  of  any 
nutrient  as  natural  in  origin  (38  FR  6950 
at  6958.  March  14,  1973;  and  58  FR 
2079  at  2167).  However,  the  agency  is 
persuaded  by  the  comments  that  the 
phrase  "differentiate  in  any  way 
between  vitamins  naturally  present  bom 
those  added"  in  §  101.9{k)(6)  is  easily 
misinterpreted  to  mean  that  labels 
cannot  identify  nutrients  as  naturally- 
occurring  or  synthetic.  Accordingly, 
FDA  is  modifying  that  paragraph 
(renumbered  as  §  101.9(k)(4))  to  remove 
the  prohibiti(Hi  on  difiierentiating 
between  naturally-occurring  and 
synthetic  vitamins. 


It  should  be  noted  that  FDA  addressed 
the  use  of  the  term  "natural"  in 
rulemaking  implementing  the  1990 
amendments  (58  FR  2302  at  2407, 
Janiiary  6, 1993).  At  that  time,  the 
agency  said  it  was  not  establishing  a 
definition  for  "natural."  but  that  it 
would  maintain  its  policy  not  to  restrict 
truthful  and  non-misleading  \ise  of  the 
term,  except  for  products  with  added 
color,  synthetic  substances,  or  artificial 
flavors  as  provided  in  §  101^2,  for 
which  use  of  the  term  "natural"  on  the 
label  would  be  considered  misleading. 
However,  the  agency  advises  that  the 
term  "natural"  should  not  be  used  when 
r^erring  to  a  vitamin  diat  is  only 
obtained  through  chemical  synthesis 
(e.g.,  use  of  "natural  vitamin  E"  for  a 
product  containing  dl-4ilpha  tocopheryl 
acetate). 

Comments  did  not  specifically 
address  that  part  of  current  §  101.9(k)(6) 
that  prohibits  any  siiggestion  that  a 
natiiral  vitamin  is  superior  to  an  added 
vitamin.  Comm^kts  pointed  out,  and 
FDA  is  in  agreement,  that  difierences 
between  natural  and  synthetic  vitamins 
are  often  really  differences  in  the  form 
of  the  nutrient  For  example,  comments 
pointed  out  that  vitamin  E  occurs  in 
natural  oils  in  the  d-alpha  form  and 
exists  in  synthetic  products  as  a  racemic 
mixtuire,  with  less  biological  activity. 
Comments  did  not.  however,  provide 
information  to  support  any  difierence 
between  a  natural  or  synthetic  version 
of  the  same  form  of  a  nutrient  Thus,  the 
agency  is  aware  of  nothing  that 
establishes  that  a  claim  of  difference 
between  the  natural  and  synthetic 
version  of  the  same  form  of  a  nutrient 
is  not  misleading.  Therefore,  FDA  is 
mnintaining  the  prohibition  against 
statements  that  a  natural  vitamin  is 
superior  to  an  added  one  in 
§101.9(k)(4). 

However,  the  agency  advises  that 
there  are  no  restrictions  in  the 
regulations  on  identification  of  the 
chemical  form  of  the  nutrient.  In  fact, 
such  identifioation  is  helpful  on  certain 
nutrients,  such  as  carotene,  whose 
biological  activity  varies  according  to  its 
isomeric  composition.  FDA  notes  that 
when  the  chemical  form  of  the  vitamin 
is  identified  on  the  label  or  in  labeling, 
manufacturers  are  bee  to  use  statements 
that  characterize  the  structure  and 
function  of  that  stereoisomer.  Label 
statements  may  thus  dififerentiate 
between  the  different  forms  of  a 
vitamin. 

/.  Miscellaneous  Issues 

36.  One  comment  asked  whether 
nutrition  labeling  is  required  on 
samples  of  dietary  supplements  that  are 


distributed  free  of  charge,  svich  as  at 
trade  shows. 

The  nutrition  labeling  requirements  of 
the  1990  amendments  apply  to  foods 
offered  for  sale  (section  403(q)(l)  of  the 
act).  Nutrition  labeling  would  not  be 
required  on  dietary  supplements  that 
are  not  offered  for  sale  because  there  is 
nothing  in  the  DSHEA  that  requires 
dietary  supplements  to  be  treated  any 
differently  than  conventional  foods  in 
this  respcKrt.  FDA  inadvertentiy  did  not 
make  this  clear  in  the  December  1995 
proposal.  Accordingly,  FDA  is  revising 
§  101.36(a)  to  state  'The  label  of  a 
dietary  supplement  that  is  offered  for 
sale  shall  bear  nutrition  labeling  in 
accordance  with  this  regtilation  unless 
an  exemption  is  provided  for  the 
product  in  paragraph  (h)  of  this 
section." 

37.  One  comment  stated  that  products 
composed  only  of  mixtiues  of  free 
amino  acids  should  be  able  to  declare 
"protein"  in  the  nutrition  label  and  list 
the  total  weight  of  the  amino  acids  as 
the  amount  of  protein  in  the  product 
The  comment  said  that  the  only 
difference  between  free  amino  acids  and 
protein  is  that  the  amino  acids  in 
protein  are  coimected  to  each  other  by 
peptide  bonds.  Another  comment  stated 
that  amino  acids  that  are  essential 
should  be  distinguished  from  those  that 
are  nonessential.  This  comment  also 
stated  that  the  dangers  of  using  single 
amino  acids  shoidd  also  be  listed  with 
a  warning  that  many  of  the  uses  are 
unproven.  With  respect  to  protein 
supplements,  the  comment  said  that 
such  products  should  indicate  their 
sources  of  protein,  and  "when  collagen 
with  a  littie  tryptophan  added  is  caUed 
a  protein  supplement  it  should  be  stated 
thiat  this  is  not  a  complete  protein  and 
cannot  support  life  or  tissue  building  on 
its  own."  lAe  comment  recommended 
that  protein  supplements  used  for  body 
building  should  contain  a  statement  diJat 
muscle  building  requires  not  only 
protein,  but  calories  and  especially 
carbohydrates. 

FDA  agrees  that  protein  differs  from 
free  amino  acids  in  that  protein  is  ^ 

composed  of  amino  acids  connected  to 
each  other  by  peptide  bonds  (60  FR 
67194  at  67198).  In  recognition  of  this 
difference,  FDA  proposed  that  the 
nutrition  label  of  dietary  supplements 
list  whatever  is  actually  present,  i.e., 
protein  or  individual  amino  acids.  The 
comment  did  not  justify  why  it  was  not 
misleading  to  declare  protein  content  in 
the  nutrition  label  of  a  dietary 
supplement  that  contains  only  free 
amino  acids.  Therefore,  FDA  concludes 
that  this  requirement  is  appropriate  and 
consistent  with  section  201(ff)(l)  of  the 
act,  which  lists  amino  acids  in 
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subparagraph  (D)  as  a  separate  entity 
from  protein,  which  would  be  covered 
in  subparagraph  (E)  as  a  dietary 
substance. 

Furthermore.  FDA  is  not  persuaded  to 
require  that  amino  adds  be  identified  as 
essential  or  nonessential  in  the  nutrition 
label  of  dietary  supplements  because  the 
act  does  not  require  this  information  in 
the  nutrition  label,  and  the  conunent 
did  not  provide  any  reason  for  this 
approach,  hi  fact,  the  conunent  in 
question  did  not  state  clearly  where  this 
information  should  be  presented.  FDA 
points  out  that  such  infmnation  may  be 
stated  outside  of  the  nutrition  label  on 
the  kbels  of  dietary  supplements  and 
conventional  foods  as  welL 

fai  response  to  the  comment  that 
requested  that  the  source  of  protein 
supplements  should  be  identified,  the 
agency  points  out  that,  under  the  act. 
manufacturers  of  dietary  supplements, 
including  protein  supplements,  may 
choose  either  to  list  the  source  of  any 
dietary  ingredient  in  the  nutrition  lahel 
or  in  me  ingredient  statement  that 
appears  below  the  nutrition  label.  While 
the  concerns  of  the  comment  would 
apparently  be  better  addressed  by  the 
fanner  approach,  FDA  is  not  aware  of 
any  reason  to  require  it.  The  other 
points  in  this  ccmunent  about  warning 
or  other  statements  are  beyond  the 
scope  of  this  rulemaking. 

3^.  One  comment  recommended  that 
herbal  products  be  required  to  declare 
any  possible  drug  interactions.  The 
comment  stated  that  herbs  were  the  first 
medicines  and  should  be  treated  as 
such. 

FDA  disagrees  with  this  comment 
The  heibel  products  that  are  the  subject 
of  this  rulemaking  are  foods  and  not 
drugs.  To  the  extent  that  herbal 
products  are  intended  for  use  as 
medicines,  they  are  drugs  under  the  act 
and  subject  to  regulation  under  Chapter 
V  of  the  act,  not  Chapter  IV  (the  food 
provisions).  As  for  possible  drug 
interactions,  FDA  will  consider  the  need 
for  warnings  under  sections  201(8), 
403(a).  and  701(a)  <rf  the  act  (21  U.S.C 
371(a)).  but  warnings  about  drug 
interactions  are  not  t3rpically  the  subject 
of  food  labeling  requirements. 

IV.  Other  Proviaioiis 

FDA  has  made  a  few  editorial  changes 
in  certain  provisions  of  $  101.36. 
Specifically,  §  101.36(h)(2)  (designated 
as  §  101.36(f)(2)  in  the  final  rule  on 
small  business  exemptions  in  the 
Federal  Registar  of  August  7, 1996  (61 
FR  40963).  has  been  revised  to  make  it 
clear  that  either  a  manufacturer,  packer, 
or  distributor  may  file  a  claim  for  an 
exemption.  This  change  is  consistent 
with  the  language  in  §  101.9(iKl8).  Also, 


to  avoid  confusion,  the  first  sentence  in 
§  101.36(h)(1)  through  (h)(3)  reads 
"foods"  instead  of  "dietary 
supplements." 

FDA  did  not  receive  any  comments 
that  dealt  specifically  with  the  other 
provisions  of  the  proposal.  In  the 
absence  of  any  basis  for  doing 
otherwise,  FDA  is  adopting  those 
provisions  as  proposed. 

V.  EOectiTe  Date 

39.  Several  comments  recommended 
that  the  compliance  date  of  this  final 
rule  be  coordinated  with  other  final 
rules  on  dietary  supplements.  Most  of  • 
these  comments  requested  that  a 
uniform  effective  date  be  set  at  18 
mmths  after  the  publication  of  the  last 
final  rule  concerning  dietary 
supplements  based  on  any  poiding 
proposals,  although  3  comments 
requested  12  months,  and  1  comment 
requested  24  months.  One  comment 
stated  that  multiple  effective  dates  will 
balloon  the  cost  of  all  label  changes  to 
the  industry  and  to  consumers,  who 
ultimately  Mdll  bear  the  cost  of  multiple 
revisions.  Other  comments  stated  that 
an  18-month  extension  is  needed 
because  of  the  great  number  of  labels  to 
be  redesigned.  One  conunent  said  that 
they  may  manufacture  an  identical 
miutivitamin  product  for  more  than  100 
difisrent  retail  customos  that  sell  the 
product  under  their  own  private  label 
name,  e.g.,  store  brand  names.  Thus, 
this  manufacturer  has  to  make  new 
labels  for  each  customer,  not  for  each 
product  Another  omunent  stated  that  a 
manufacturer  of  "private  label" 
products  may  have  over  10,000  labels  to 
redesign. 

FDA  is  persuaded  by  the  majority  of 
the  comments  that  it  is  apiMY>priate  to 
have  the  effective  date  of  this  final  rule 
be  18  months  after  its  publication, 
consistent  with  the  time  period  allowed 
for  the  labels  of  conventional  foods  to 
comply  with  the  final  rules 
implementing  the  1990  amendments.  As 
discussed  in  section  VI.  of  this 
document,  an  18*manth  compliance 
period  will  miniminB  the  cost  of  the 
diangeover  compared  to  a  12-month 
compUance  f>eriod.  The  agency  does  not 
agree  vdth  the  conunent  that  requested 
a  24-month  compliance  period  because 
the  maJOTity  of  the  comments  stated  that 
an  18-month  ctnnpliance  period  is 
sufBdent. 

Moreover,  the  agency  agrees  that  it  is 
reasonable  and  practic^  to  have  the 
same  date  apply  to  the  other  final  rules 
on  dietary  supplement  labeling  that  are 
published  eUnwhere  in  this  issue  of  the 
Federal  Register,  as  multiple  effective 
dates  will  increase  costs  and  are 
unjustified.  Therefore,  the  agency 


concludes  that  the  efiisctive  date  of  this 
final  rule  is  18  months  from  the  date  of 
its  pubhcation  and  that  this  date  shall 
apply  to  the  other  final  rules  on  dietary 
supplements  that  are  published  in  this 
issue  of  the  Federal  Roister. 

The  same  will  also  apply  to  the 
enfcwceroent  of  prescribed  iron 
statements  on  products  that  currently 
bear  volimtary  iron  warning  statements, 
as  discussed  in  the  final  rule  on  iron 
statements  (62  FR  2218,  January  IS. 
1997).  In  that  final  rule,  the  agency 
stated  that  it  intended  to  use 
enforcement  discretion  for  these 
products  that  bear  a  voluntary  warning 
imtil  the  date  for  label  changes  made  in 
response  to  the  DSHEA  (62  FR  2218  at 
2246). 

The  agency  notes  that  this  effective 
date  is  not  in  accordance  with  the 
uniform  compliance  date  of  January  1, 
2000.  established  by  reguktion  on 
December  27, 1996  (61  FR  68145).  As 
stated  in  that  document,  "If  any  food 
labeling  regulation  involves  special 
circumstances  that  justify  a  compliance 
date  other  than  January  1,  2000,  the 
agency  will  determine  for  that 
regulation  an  appropriate  compliance 
date,  which  will  be  specified  when  the 
final  r^ulation  ispublished"  (61  FR 
68145  at  68146).  llie  DSHEA  states  that 
dietary  supplement  products  shall  be 
labeled  in  accordance  with  its 
amendments  after  Deoonber  31, 1996. 
Because  final  rules  were  not  published 
in  suffident  time  for  the  industry  to  be 
in  compUance  with  them  by  January  1, 
1997,  FDA  stated  on  April  15,.19g6.  that 
it  would  exercise  its  eiiforcement 
discretion  such  that  it  would  not 
enforce  the  provisions  of  the  DSHEA 
until  January  1, 1998  (61  FR  16423).  At 
this  time,  FDA  is  extending  this  poiod 
of  nonenforcement  until  Mardi  23, 
1999.  Any  further  extension  (i.e.,  to 
January  1,  2000)  would  be  unresponsive 
to  the  directives  of  the  statute,  as  weU 
as  unnecessary  based  on  comments 
received. 

In  addition,  in  response  to  the 
directive  in  the  DSISA  that  dietary 
supplements  "be  labeled"  after 
December  31, 1996.  and  consistent  with 
the  approach  taken  by  Congress  in  the 
1990  amendments,  the  agency  advises 
that  the  eSsctive  date  of  this  regulaticm, 
the  other  dietary  supplement  -' 

regulations  published  in  this  issue  of 
the  Federal  Register,  and  the  final  rule 
on  iron  statements,  will  apply  to  the 
attachment  of  labels  to  dietary 
supplement  products  rathw  than  to  the 
introduction  of  products  into  interstate 
commerce  as  specified  in  the  agency's 
final  rule  on  uniform  compliance  dates 
for  food  labeling  regulations  (61  FR 
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68145).  In  other  words,  products  bearing 
labels  that  are  affixed  prior  to  March  23, 
1999  do  not  have  to  be  in  compliance 
with  these  final  rules,  and  products 
labeled  after  March  23, 1999  do. 

Although  the  effective  date  is  18 
months  hence,  FDA  encourages 
manufacturers  to  have  new  labels  that 
are  in  compliance  with  these  final  rules 
printed  as  soon  as  current  inventories 
are  exhausted  to  assure  a  smooth  and 
timely  changeover.  The  agency  does  not 
anticipate  extending  its  use  of 
enforcement  discretion  any  further. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  which 
maximizes  net  benefits  (including 
potential  economic,  environmental, 
public  health  and  safety  effects; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  efiiect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  If 
a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  options  that  would 
minimize  the  economic  impact  of  that 
rule  on  small  entities.  FDA  finds  that 
this  final  rule  is  not  an  economically 
significant  rule  as  defined  by  Executive 
Order  12866  and  finds  under  the 
Regulatory  Flexibility  Act,  that  the  final 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

There  are  several  different  types  of 
products  that  may  be  considered  to  be 
dietary  supplements.  These  products 
include  but  are  not  limited  to  vitamin  or 
mineral  supplements,  herbal  products, 
and  products  that  contain  other  similar 
nutritional  substances.  Ail  estimate  of 
the  number  of  such  products  is 
approximately  29,000.  The  number  of 
stockkeeping  units,  a  more  accurate 
count  of  the  number  of  labels,  is 
approximately  75,000.  Estimates  of  the 
number  of  dietary  supplements  are 
approximate  because  no  one  source 
collects  information  on  all  types  of 
dietary  supplements.  In  fact,  imtil  the 
DSHEA,  there  was  no  agreed  upon 
definition  of  a  dietary  supplement 
Some  sources  include  only  dietary 
supplements  of  vitamin  or  minerals. 


others  include  herbals  or  botanicals,  and 
still  others  include  other  types  of 
products  that  may  or  may  not  be  dietary 
supplements,  sudi  as  sports  nutrition 
products  and  "functional  foods,"  a  term 
for  which  there  is  no  recognized 
definition. 

In  its  proposed  analysis,  FDA 
.  estimated  the  number  of  dietary 
supplement  firms  to  be  between  150  and 
650  firms.  According  to  Duns  Market 
Identifiers,  there  are  approximately  250 
manufacturers  of  vitamin  and  mineral 
products.  According  to  Nutrition 
Business  Journal  (August  1996),  the 
dietary  supplement  industry  includes 
850  supplement  manufacturing 
companies.  The  Journal  reports  1995 
industry  revenues  at  $4.5  billion. 
Although  FDA  concludes  that  there  are 
clearly  at  least  250  firms,  the  Journal's 
estimate  of  850  is  most  likely  an 
overestimate  of  the  dietary  supplement 
industry  because  it  includes 
homeopathic  products,  which  are  drugs 
by  statutory  definition,  and  "functional 
foods"  and  sports  nutrition  products, 
which  may  be  either  conventional  foods 
or  dietary  supplements  depending  on 
how  they  are  marketed  and  used. 
Although  the  Journal  does  not  break 
down  the  number  of  firms  by  the  ty]>e 
of  dietary  supplement  produced,  it  does 
specify  that  250  firms  produce  herbal  or 
botanical  products.  FDA  received  one 
comment  on  its  proposed  analysis  that 
suggested  that  estimates  of  the  number 
of  firms  should  include  the  product 
manufacturer,  label  printer,  product 
packager,  label/brand  owner,  and  brand 
wholmaler.  FDA  notes  that,  with  the 
exception  of  administrative  costs,  costs 
of  labeling  regulations  are  calculated  on 
a  per  product  or  per  label  basis,  not  on 
a  per  firm  basis.  Administrative  costs, 
which  are  typically  calculated  on  a  per 
firm  basis,  include  the  cost  of  reading 
and  interpreting  the  regulation  and 
formulating  a  compliance  policy  which 
must  be  done  once  for  each  regulation, 
not  for  each  product 

For  purposes  of  determining  the  costs 
of  this  regulation,  FDA  will  use  650  as 
an  upper  bound  estimate  of  the  niunber 
of  firms.  As  a  lower  bound  estimate, 
FDA  will  use  500  (250  vitamin/mineral 
firms  +  250  hert)al/botanical  firms). 

A.  Costs 

Categories  of  costs  for  relabeling 
include  administrative,  analytical, 
printing,  and  inventory  disposal. 

The  administrative  costs  associated 
with  a  labeling  regulation  result  from 
the  incremental  administrative  labor 
expended  in  order  to  comply  with  a 
regulation.  FDA  received  one  comment 
objecting  to  the  estimated 
administrative  costs.  The  comment 


stated  that  administrative  costs  fail  to  " 
include  both  scientific  and  legal  review, 
but  the  conunent  did  not  provide  any 
information  to  help  FDA  modify  its 
previous  estimate.  Therefore,  FDA  will 
continue  to  estimate  administrative 
costs  at  $425  per  firm  for  a  1-year 
compliance  period  and  approximately 
$320  for  an  18-month  compliance 
period.  Longer  compliance  periods 
decrease  administrative  effort  because 
firm  executives  often  delegate 
downward  decisions  that  are  less 
immediate.  Total  administrative  costs 
are  estimated  to  be  between  $160,000 
($320  X  500  firms)  and  $272,000  ($320 
X  850  firms)  with  an  18-month 
compliance  period. 

FDA  received  one  comment  stating 
that  its  estimate  of  analytical  costs 
substantially  underestimated  the  true 
costs.  The  comment  estimated  analytical 
costs  at  $340  per  product  FDA  notes, 
however,  that  although  the  comment 
stated  that  FDA's  estimates  were  too 
low,  the  comment's  per  product 
estimate  is  lower  than  FDA's  estimate  of 
$615  per  product.  Therefore,  FDA  will 
continue  to  estimate  costs  at  S615  per 
product  for  each  of  29,000  products.  All 
products  will  be  tested  once  during  the 
18-month  compliance  period  in  order  to 
determine  initial  compliance.  In  the 
proposed  rule,  FDA  assumed  that 
products  would  undergo  retesting  once 
every  5  years.  FDA  received  no 
objections  to  that  assumption. 
Therefore,  FDA  estimates  total 
discounted  analytical  costs  of  $75 
million  (discounted  to  infinity  at  7 
percent),  of  which  $17.8  million  ($615 
X  29,000  products)  will  occur  during  the 
18-month  compliance  period. 

FDA  received  several  comments  that 
its  estimates  of  printing/redesign  costs 
were  too  low.  Chie  comment  suggested 
that  costs  would  be  $1,370  for  each 
printed  label  and  $3,870  for  each  direct- 
printed  package  label.  Estimates  from 
other  comments  ranged  from  $50  to 
$3,500  per  label.  Based  on  an  average  of 
the  estimates  provided  by  the 
comments,  FDA  estimates  that  the 
average  per  label  redesign  cost  for  a  1- 
year  compliance  period  is  $1,700. 
However,  because  FDA  is  allowing  a 
compliance  period  of  18  months,  firms 
Mdll  be  able  to  combine  plaimed  label 
changes  with  mandated  changes,  thus 
lowering  redesign  costs.  Redesign  costs 
associated  with  an  18-month 
compliance  are  typically  3/4  of  those  for 
a  1-year  compliance  period.  Therefore. 
FDA  estimates  redesign  costs  to  be 
$1,300  for  each  of  75,000  labels,  or  a 
total  $97.5  million. 

FDA  received  one  comment 
indicating  that  inventory  disposal  costs 
would  range  between  $8  and  $15 
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million  depending  on  the  length  of  the 
compliance  period.  In  the  analysis  to 
the  proposed  rule,  FDA  estimated 
inventory  disposal  costs  at  $6.5  million 
assimiing  the  rules  would  become 
effective  12  months  after  publication  of 
the  final  regulations.  FDA  will  not  alter 
its  previous  estimates  based  on  the 
comment  because  dietary  supplement 
firms  have  known  about  these  label 
changes  since  at  least  January  1994,  and 
the  majority  of  firms  have  been  taking 
the  necessary  steps  to  reduce  their  label 
inventories.  However,  because  FDA  is 
providing  firms  with  18  months  to 
comply,  firms  will  have  an  additional  6 
months  to  dispose  of  label  inventory.  As 
with  redesign  costs,  inventory  disposal 
costs  associated  with  an  18-month 
compliance  period  are  approximately  3/ 
4  of  the  costs  associated  with  a  1-year 
compliance  period.  Therefore,  disposal 
costs  for  this  rule  are  estimated  at  $4.8 
million. 

FDA  has  estimated  the  impact  of  the 
final  regulations  and  has  determined 
that  administrative  costs  would  be 
between  $160,000  and  $272,000, 
discounted  analytical  costs  would  be 
$75  million  (discounted  to  infinity  at  7 
percent),  redesign  costs  would  be  $97.5 
million,  and  inventory  disposal  costs 
would  be  $4.8  million.  Therefore,  total 
discounted  costs  are  estimated  to  be 
$177.8  million  (discounted  to  infinity  at 
7  percent).  Costs  during  the  18-month 
compliance  period  are  estimated  to  be 
$120  million.  If  we  assimie  that  the  rate 
at  which  firms  comply  is  evenly 
distributed  throughout  the  compliance 
period,  then  costs  during  the  most 
expensive  12-month  period,  the  first 
year,  would  be  $80.3  million.  Costs  in 
the  second  year  would  be  $39.7  million. 
Recurring  costs  would  be  $17.8  million 
every  5  years.  According  to  basic 
economic  principles,  firms  are  profit 
maximizers.  Therefore,  it  is  logical  to 
assume  that  firms  will  select  the  least 
costly  alternative.  The  supply  of  label 
redesign  and  analytical  laboratory 
services  is  limited  in  the  short  run. 
When  demand  for  those  services 
increases  as  a  result  of  regulatory 
requirements,  the  cost  of  those  services 
also  increases.  If  compliance  were 
skewed  toward  one  end  of  the 
compliance  period,  then  the  demands 
places  on  those  Services  would  cause 
prices  to  increase  more  than  if  the 
demand  were  more  evenly  distributed. 
Firms  are  aware  of  this  phenomenon 
and  will,  therefore,  attempt  to  spread 
out  the  demands  on  the  redesign  and 
laboratory  services.  Also,  because  the 
capacity  for  these  services  is  fixed  in  the 
short  run,  the  suppliers  of  redesign  and 
laboratory  services  will  force  firms  to 


space  out  their  demand.  Because  it  is 
ujolikely  that  the  rate  at  which  firms 
comply  is  heavily  skewed  toward  one 
end  of  the  compliance  period,  it  is 
unlikely  that  costs  will  exceed  $100 
million  during  any  single  year. 
Therefore,  FDA  concludes  that  this  rule 
is  not  economically  significant  as 
defined  by  Executive  Order  12866. 

B.  Benefits 

Although  almost  all  dietary 
supplements  of  vitamins  and  minerals 
currently  contain  substantial  nutrition 
information,  many  other  dietary 
supplements  do  not  This  regulation 
will  benefit  consumers  by  assuring  that 
adequate  and  complete  nutrition 
information  is  provided  accurately  and 
consistently  to  aid  consumers  in  their 
choices. 

C.  Regulatory  Flexibility 

According  to  the  Regulatory 
Flexibility  Act.  the  definition  of  a  small 
entity  is  a  business  independently 
owned  and  operated  and  not  dominant 
in  its  field.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  most  business  categories 
through  use  of  four-digit  Standard 
Industrial  Classificadon  codes.  For 
dietary  supplements  of  vitamins  and 
minerals,  a  business  is  considered  small 
if  it  has  fewer  than  750  employees. 
According  to  Duns  Market  Identifiers, 
there  are  approximately  250  producers 
of  vitamin  and  mineral  supplements,  of 
which  200  have  fewer  than  750 
employees.  The  remaining  dietary 
supplement  products  come  closest  to 
the  industry  groups  Food  Preparations 
N.E.C.  (SIC  2099)  and  Medicinal 
Chemicals  and  Botanical  Products  (SIC 
2834).  The  SBA  size  standards  are  500 
or  fewer  employees  for  food 
preparations  and  750  or  fewer 
employees  for  medicinal  and  botanical 
products.  Under  either  employee-based 
size  standard,  virtually  all  firms  could 
be  classified  as  small,  including  some 
firms  that  are  among  the  leaders  in  sales 
revenues.  Therefore,  FDA  is  basing  size 
classifications  on  sales  revenue  rather 
than  employees. 

According  to  Nutrition  Business 
Journal,  of  the  850  dietary  supplement 
manufacturing  firms,  1 1  have  total 
revenues  over  $100  million,  accounting 
for  53  percent  of  total  sales;  30  firms 
have  sales  revenues  between  $20  and 
$100  million,  accounting  for  28  percent 
of  industry  sales;  and  809  firms  have 
sales  under  $20  million,  accounting  for 
19  percent  of  industry  sales.  The  809 
firms  in  the  under  $20  million  category 
have  an  average  sales  revenue  of 
$800,000  and  will  be  considered  small 
by  FDA.  The  SBA  sales  revenue 


standard  for  businesses  that  cannot  be 
classified  into  a  specific  industry  is  $5 
million.  FDA  concludes  therefore  that  as 
many  as  809  firms  in  the  dietary 
supplement  industry,  or  95  percent  of 
firms,  could  be  considered  small  (sales 
imder  $20  million).  As  stated  previously 
in  this  analysis,  this  may  be  an 
overestimate  because  it  counts  firms 
that  produce  homeopathic  products, 
which  are  drugs,  and  sports  nutrition 
products  and  "fimctional  foods,"  which 
may  be  foods  or  dietary  supplements.  If 
there  are  as  few  as  500  dietary 
supplement  firms,  there  may  be  475 
small  dietary  supplement  firms. 

The  agency  has  published  an 
exemption  from  mandatory  nutrition 
labeling  for  small  businesses  in 
§  101.9(j)(l)  and  has  proposed  an 
exemption  for  low-voliune  food 
products  of  small  businesses  in 
§  101.9(:)(18)  (59  FR  11872,  March  14, 
1994).  These  regulations  are  cross- 
referenced  in  this  final  rule  on  labeling 
of  dietary  supplements,  in  §  101.36(h)(1) 
and  (h)(2),  respectively.  As  of  January  1. 
1997,  §  101.9(j)(l)  will  only  apply  to 
retailers.  As  of  May  1997,  §  101.9(j)(18) 
will  apply  to  manufacturers,  packers, 
distributors,  or  retailers  of  low  volume 
products,  defined  as  fewer  than  100,000 
units,  produced  by  firms  with  fewer 
than  100  employees.  FDA  does  not  have 
information  to  show  how  many  dietary 
supplement  products  would  be 
exempted  under  this  provision. 
Comments  to  the  proposed  analysis 
suggested  that  very  few  products  will 
qualify  for  exemptions  for  low  volume 
products.  According  to  the  limited 
information  available  to  the  FDA, 
approximately  72  percent  of  vitamin/ 
mineral  producers  and  86  percent  of 
herbal/botanical  producers  have  fewer 
than  100  employees.  Even  if  every  firm 
v«th  fewer  than  100  employees 
produced  low  volume  products, 
between  9  and  13  percent  of  the  firms 
with  annual  sales  less  than  $20  million 
would  still  not  meet  the  definition. 
Therefore,  although  it  is  likely  that 
many  firms  will  be  able  to  take 
advantage  of  the  small  business 
exemption,  FDA  concludes  that  this  rule 
will  impact  on  a  substantial  number  of 
small  entities. 

Dietary  supplement  firms  each 
produce  between  3  and  over  50  distinct 
products.  A  firm  that  produces  three 
products  will  incur  costs  of  $14,000 
during  the  compliance  period.  A  firm 
that  produces  50  products  will  incur 
costs  of  $236,000  during  the  compliance 
period.  If  the  average  small  firm  incurs 
costs  of  $125,000  ((14,000  +  236,000)/2), 
using  an  average  anmml  sales  of 
$800,000,  the  increase  in  coats  due  to 
this  regulation  will  be  16  percent  of 
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sales  for  the  average  small  firm. 
Therefore,  FDA  concludes  this  rule  will 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  examine  regulatory 
alternatives  that  would  minimize  the 
impact  on  small  entities.  Because  the 
DSHEA  mandates  nutrition  labeling  for 
all  dietary  supplement  products,  except 
low-volume  products  as  described 
above,  there  are  very  few  alternatives 
available  to  the  agency.  However,  as 
discussed  elsewhere  in  this  document, 
FDA  received  many  comments 
requesting  that  firms  be  given  18 
months  to  comply  with  these 
regulations.  FDA  has  examined  the 
impact  of  different  compliance  periods 
and  has  determined  that  extending  the 
compliance  to  18  months  reduces  the 
biurden  on  small  entities.  With  a  12- 
month  compliance  period,  first  year 
costs  for  an  average  small  entity  would 
be  $158,500,  or  20  percent  of  sales. 
Extending  the  compliance  period  to  18 
months  reduces  first  year  costs  to  the 
average  small  firm  by  $33,500.  If  FDA 
did  not  extend  the  compliance  period, 
the  total  discounted  costs  of  this 
regidation  would  be  $209.5  million,  of 
which  $152  million  would  occur  in  the 
first  year.  The  longer  compliance  period 
reduces  total  discounted  costs  of  the 
regulation  by  $31.2  million. 

D.  Summary 

Total  discounted  costs  of  this 
regulation  are  estimated  to  be  between 
$177.8  million  (discounted  to  infinity  at 
7  percent).  These  costs  include 
administrative,  analytical,  printing,  and 
inventory  disposal  costs.  The  benefits 
are  improved  and  more  consistent 
information  with  which  consumers  can 
refine  their  choices  for  health  or  other 
reasons.  FDA  is  unable  to  quantify  this 
benefit 

FDA  has  analyzed  the  costs  and 
benefits  of  this  proposed  rule  and  has 
determined  that,  because  neither  costs 
nor  benefits  are  likely  to  exceed  $100 
million  in  any  single  year,  it  does  not 
constitute  an  economically  significant 
rule  as  defined  by  Executive  Order 
12866. 

FDA  has  also  analyzed  the  impacts  on 
small  firms  according  to  the  Regulatory 
Flexibilify  Act  and  has  determined  that 
these  rules  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  FDA  has  reviewed  alternatives 
to  reduce  the  burden  on  small  entities 
and  has  concluded  that  providing  for  a 
compliance  period  of  18  months  will 
alleviate  that  burden. 


E.  Public  Outreach 

FDA  has  conducted  extensive 
outreach  to  a  wide  audience,  including 
small  businesses,  on  the  labeling  of 
dietary  supplements.  This  outreach 
included  independent  FDA  activities  as 
well  as  cooperative  efforts  between  FDA 
and  professional  trade  organizations. 

FDA  has  informed  small  businesses  of 
the  requirements  in  the  DSHEA 
regarding  dietary  supplements  and  of 
FDA's  implementation  of  these* 
requirements  in  a  nimiber  of  ways. 
Since  passage  of  the  DSHEA.  FDA 
representatives  have  responded  on  a 
daily  basis  to  numerous  inquiries  on 
supplements,  including  inquiries  from 
small  businesses.  In  addition.  FDA  has 
had  meetings  on  the  regulation  of 
dietary  supplements  with 
representatives  of  at  least  four  trade 
organizations  that  include  small 
businesses  in  their  membership. 
Furthermore.  FDA  has  participated  in  a 
number  of  trade  organization 
conferences  on  dietary  supplements  and 
has  cooperated  with  the  Dnig 
Information  Association,  which  has 
sponsored  conferences  on  botanicals. 

FDA  has  issued  a  number  of 
publications  on  dietary  supplements 
that  have  been  available  to  small 
businesses,  including  an  article  in  the 
FDA  Consumer  of  November  1993  and 
an  "FDA  Backgrounder"  of  August 
1995.  which  described  the  DSHEA.  FDA 
has  distributed  about  500  reprints  of  its 
December  1995  proposals  on  the 
labeling  of  dietary  supplements  to 
various  interested  parties,  including 
small  businesses.  FDA  has  also  placed 
information  on  these  proposed  rules  in 
the  FDA  News  section  of  the  agency's 
home  page  on  the  World  Wide  Web.  In 
response  to  these  proposals,  FDA  has 
received  numerous  comments  from 
small  businesses.  FDA  concludes  that 
its  efforts  to  inform  small  businesses  of 
activity  in  this  area  have  been 
successful. 

VIL  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  (60  FR 
67194,  December  28, 1995).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

VnL  Paperwoiii  Reduction  Act 

This  nde  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13). 
The  tide,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  procedures, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Requirements  for  Nutrition  and 
Ingredient  Labeling  of  Dietary 
Supplements. 

Description:  In  a  final  rule,  FDA  is 
amending  §  101.36  to  require  that  mort 
dietary  supplements  provide  on  their 
labels,  and  in  their  labeling,  information 
on  the  quantity  of  specific  nutrients 
present  in  them,  along  with  the  daily 
value  for  each,  and  the  quantity  of  other 
dietary  ingredients.  This  requirement 
implements  the  requirements  of  the 
1990  amendments  and  the  DSHEA.  The 
agency  is  also  providing  a  mechanism 
by  wUch  firms  may  request  an 
alternative  approach  to  providing  the 
necessary  nutrition  information. 

Section  101.36(b)(2)  specifies  the 
nutrients  for  which  the  amount  must  be 
present  on  the  labels  of  dietary 
supplements  and  §  101.36(b)(3)  provides 
for  die  listing  of  the  quantify  of  other 
dietary  ingredients,  respectively.  Other 
paragraphs  of  §  101.36  provide 
information  to  assist  manufacturers  and 
distributors  of  dietary  supplements  in 
determining  how  the  amount  of 
nutrients  that  their  products  contain 
should  be  disclosed  on  the  labels  of  the 
products.  Section  101.36(f)(2)  provides  a 
mechanism  whereby  firms  may  request 
in  writing  from  FDA  alternative  means 
of  compliance  or  additional  exemptions 
when  it  is  not  technologically  feasible, 
or  some  other  circumstance  makes  it 
impracticable,  for  the  firm  to  comply 
with  the  requirements  of  §  101.36. 

FDA  had  submitted  these  information 
collection  requirements  to  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  at  the  time  the  December 
1995  proposal  was  published.  In 
response,  OMB  disapproved  the 
information  collection  but  gave  an  OMB 
control  number,  0910-0314,  and 
requested  that  FDA  respond  to  the 
following  concerns  at  the  time  of 
resubmission  for  OMB  approval  of  the 
information  collection  package  at  the 
final  rule  stage: 

OMB  does  not  approve  this  package.  OMB 
is  concerned  about  the  accuracy  of  the  cost 
and  hour  burden  estimates,  as  well  as  the 
utility  of  the  nutrition  info,  required  to  be 
disclosed  on  the  labels  of  dietary 
supplements  and  whetiier  the  labels  m 
sufficiently  clear  to  the  third  party  recipients 
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of  this  information.  Whan  the  package  is 
resubmitted  to  OMB  for  approval  at  the  final 
stage,  the  agency  will  address  OMB's 
concerns  and  the  public  comments  received 
on  these  issues  in  the  preamble  of  the  final 


rule  and  in  the  paperwork  submission 
package. 

FDA  estimates  the  total  anntial 
disclosure  and  reporting^hour  burden 


for  the  infbnnation  collection 
requirements  contained  in  this  final  rule 
to  be  136,040  hours,  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  o« 
Respondents 

No.  ofRe- 
sponsesper 
Respondent 

Total  Annual 
Hours 

Hours  per 
Response 

Total  Annual  Hours 

Total  Operating  & 

Maintenance  Costs 

101.36  (b)(2)  and  (bK3) 

(disclosure) 
101.36(f)(2)  (reporting) 
Totals 

850 
20 

40 

1 

34,000 

20 

34,020 

4 
2 

136,000 

40 

136.040 

40.000,000 

0 

40,000,000 

FDA  estimates  that  each  supplier  of 
dietary  supplements  will  revise  the 
labels  for  each  product  that  is  not 
otherwise  exempt  to  comply  with  the 
requirements  for  nutrition  labeling 
within  the  first  18  months  after 
publication  of  the  final  rule.  The  agency 
estimates  that,  on  average,  each  supplier 
will  have  40  pnxlucts  whose  labels  will 
require  revision.  The  agency  expects 
that  the  number  of  respondents  and 
corresponding  annual  burden  hours  will 
decrease  over  succeeding  years  because 
it  does  not  believe  that  firms  will 
modify  the  composition  of  each  of  their 
products  and  revise  the  labeling  for  each 
of  their  products  each  year.  Similarly 
requests  for  alternative  approaches  for 
providing  nutrition  information  are 
most  likely  to  be  submitted  within  the 
first  18  months.  The  agency  estimated 
the  number  of  such  requests  based  on  its 
experience  with  the  similar  requirement 
that  is  provided  in  §  101.9(g)(9)  for 
conventional  foods.  Thus,  there  will  be 
a  significant  decrease  in  the  number  of 
respondents  and  product  labels 
requiring  revision  in  succeeding  years 
with  a  corresponding  decrease  in  annual 
burden  hour  cost.  The  hour  burden 
estimates  contained  above  are  for  the 
information  collection  requirements 
established  by  regulation  alone  and  do 
not  include  those  that  stem  solely  from 
the  act  or  the  DSHEA. 

FDA  has  estimated  that  the  total 
annualized  operating  and  maintenance 
costs  will  approximate  $40,000,000  over 
the  next  3  to  4  years.  This  is  based  on 
annualized  estimated  relabeling  costs  of 
$32.5  million,  analytical  costs  of  $6 
million,  and  labor  and  overhead  costs  of 
$1.5  million  over  the  next  3  to  4  years. 
The  agency  believes  that  these  costs  will 
decreiise  significantly  over  succeeding 
years.  FDA  will  reexamine  these 
estimates  at  the  end  of  3  to  4  years.  The 
agency  has  determined  that  the 
requirements  in  §  101.36  do  not  require 
capital  costs  on  the  part  of  respondents. 

The  first  concern  expressed  oy  OMB 
was  about  the  accuracy  of  the  cost  and 


hour  burden  estimates  for  the 
information  collection  requirements. 
FDA  received  one  comment  in  response 
to  the  proposal  that  estimates  of  the 
niunber  of  firms  should  include  the 
product  manufacturer,  label  printer, 
product  packager,  label/brand  owner, 
and  the  brand  wholesaler.  FDA  received 
no  comments  that  suggested  alternative 
costs  or  hoiu'  burdens  from  the  agency's 
estimates.  As  discussed  in  more  detail 
in  section  V.  of  this  document  and  as 
indicated  in  the  preceding  table 
"Estimated  Annual  Reporting  Burden," 
the  agency  has  modified  the  number  of 
respondents  that  will  be  affected  by  the 
information  collection  requirements 
from  600  to  850  but  has  retained  the 
estimates  of  hour  burden  per  response 
that  was  contained  in  the  December 
1995  proposal. 

OKffl  also  expressed  its  concern  about 
the  utility  of  the  nutrition  information 
required  to  be  disclosed  on  the  labels  of 
dietary  supplements  and  whether  the 
labels  are  sufficiently  clear  to  the  third- 
party  recipients  of  this  information. 
Several  conunents  to  the  December  1995 
proposal  recommended  that  nutrients 
should  be  listed  on  dietary  supplements 
only  when  they  are  added.  Other 
comments  expressed  concerns  about  the 
format  requirements  for  the  nutrition 
facts  panel.  As  discussed  in  more  detail 
above,  FDA  is  not  persuaded  by  the 
comments  that  it  should  change  the 
requirements  for  the  listing  of  nutrients 
on  dietary  supplements.  As  also  noted 
above,  the  agency  points  out  that,  except 
for  certain  specified  exceptions,  section 
403(q)  of  the  act  requires  nutrition 
labeling  on  most  foods.  With  respect  to 
dietary  supplements,  section 
403(q)(5)(F)  of  the  act,  as  amended  by 
the  DSHEA,  specifies  that  the  labels  of 
dietary  supplements  shall  comply  with 
the  requirements  for  nutrition  labeling 
contained  in  subparagraphs  (q)(l)  and 
(q)(2)  in  a  manner  which  is  appropriate. 
Furthermore,  the  agency  believes  that 
nutrition  information  on  dietary 
supplements  is  essential  for  those  that 


are  interested  to  be  able  to  calcidate 
their  daily  intakes  of  nutrients. 

As  to  OMB's  concern  that  the 
information  will  be  sufficiently  clear  to 
the  third-party  recipients,  FDA  notes 
that  consiuner  siuveys  have  indicated 
that  the  graphic  requirements  in  the 
nutrition  labeling  rules  for  food  (i.e., 
§  101.9)  were  successful  in  that  the 
majority  of  shoppers  who  are  aware  of 
the  new  label  think  it  is  clear  and 
understandable.  FDA  has  no  reason  to 
believe  that  the  requirements  for 
nutrition  labeling  of  dietary  . 
supplements  will  be  any  less  clear. 

FDA  has  resubmitted  the  information 
collection  requirements  contained  in 
this  rule  to  OMB  for  its  review  under 
the  Paperwork  Reduction  Act  of  1995. 
Interested  persons  are  requested  to  send 
comments  regarding  information 
collection  by  October  23, 1997  to  the 
Office  of  Information  and  Regulatory 
Affiairs,  OMB,  New  Executive  Office 
Bldg.,  rm.  10235.  Washington,  DC 
20503,  ATTN:  Desk  Officer  for  FDA.  No 
person  may  be  required  to  respond  to, 
or  may  be  subjected  a  penalty  for  failure 
to  comply  with,  these  information 
collection  requirements  luitil  they  have 
been  approved  by  OMB  and  FDA  has 
displayed  the  assigned  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  aimounced  by 
separate  notice  in  the  Federal  Register. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Incorporation  by 
reference.  Nutrition.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  (Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELINQ 

1.  The  authority  citation  for  21  CFR 
part  101  cqntinues  to  read  as  follows: 

Airtkortty:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454.  1455):  sees.  201.  301.  402.  403.  409. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  342,  343,  348.  371). 

2.  Section  101.2  is  amended  by 
revising  paragraphs  (b),  (dKl),  and  (f)  to 
read  as  follows: 


flOl^ 


(b)  All  infbnnation  required  to  appear 
on  the  label  of  any  package  of  food 
under  §§101.4. 101.5.  101.8,  101.9, 
101.13, 101.17, 101.36.  subpart  D  of  part 


101,  and  part  105  of  this  chapter  shall 
appear  either  on  the  principal  display 
panel  or  on  the  information  panel, 
unless  otherwise  specified  by 
regulations  in  this  chapter. 

•  •  •  •  • 

(d)(1)  Except  as  provided  by 
§§  101.9(j)(13)  and  (j)(17)  and 
101.36{i){2)  and  (iK5).  all  information 
required  to  appear  on  the  principal 
display  panel  or  on  the  information 
panel  under  this  section  shall  appear  on 
the  same  panel  unless  there  is 
insufficient  space.  In  detomining  the 
sufficiency  of  the  available  space, 
except  as  provided  by  §§  101.9(j)(l7) 
and  101.36(i)(5).  any  vignettes,  designs, 
and  other  nonmandatory  label 
information  shall  not  be  considered.  If 
there  is  insufficient  space  for  all  of  this 
information  to  appear  on  a  single  panel, 
it  may  be  divided  between  these  two 
panels,  except  that  the  infonnation 
required  imder  any  given  section  or  part 
shall  all  appear  on  the  same  panel.  A 
food  whose  label  is  required  to  bear  the 
ingredient  statement  on  the  principal 
display  panel  may  bear  all  other 
information  specified  in  paragraph  (b)  of 
this  section  on  the  information  paneL 

•  •  •  •  • 

(0  If  the  label  of  any  package  of  food 
is  too  small  to  accommodate  all  of  the 
information  required  by  §§  191.4, 101.5, 
101.8, 101.9, 101.13, 101.17, 101.36, 
subpart  D  of  part  101 ,  and  part  105  of 
this  chapter,  the  Commissioner  may 
establish  by  regulation  an  acceptable 
alternative  method  of  disseminJating 
such  information  to  the  public,  e.g.,  a 
type  size  smaller  than  one^bcteenth 
inch  in  height,  or  labeling  attached  to  or 
inserted  in  the  package  or  available  at 
the  point  of  purchase.  A  petition 
requesting  such  a  regtilation,  as  an 
amendment  to  this  paragraph,  shall  be 
submitted  imder  part  10  of  this  chapter. 
^  3.  Section  101.3  is  amended  by 
'adding  new  paragraph  (g)  to  read  as 
follows: 

f  101.3    MentHy  labeling  of  food  in 

pmSmMlgmi  nXm. 

(g)  Dietary  supplements  shall  be 
identified  by  the  term  "dietvy 
supplement"  as  a  part  of  the  statement 
of  identity,  except  that  the  word 
"dietary"  may  be  deleted  and  replaced 
by  the  name  of  the  dietary  ingredients 
in  the  product  (e.g.,  calcium 
supplement)  or  an  appropriately 
descriptive  term  indicating  the  type  of 
dietary  ingredients  that  are  in  the 
product  (e.g.,  herbal  supplement  with 
vitamins). 

4.  Section  101.4  is  amended  by 
revising  paragraph  (aKl)  and  adding 


new  paragraphs  (g)  and  (h)  to  read  as 
follows: 

1101.4    Food;  designanon  of  tngrwllanta. 

(a)(1)  Ingredients  required  to  be 
declared  on  the  label  or  labeling  of  a 
food,  including  foods  that  comply  with 
standards  of  identity,  except  those 
ingredients  exempted  by  §  101.100, 
shall  be  listed  by  common  or  ustial 
name  in  descending  order  of 
predominance  by  weight  on  either  the 
principal  display  panel  or  the 
infonnation  panel  in  accordance  widi 
the  provisions  of  §  101.2,  except  that 
ingredients  in  dietary  supplements  that 
are  listed  in  the  nutrition  label  in 
accordance  with  §  101.36  need  not  be 
repeated  in  the  ingredient  list: 
Paragraph  (g)  of  this  section  describes 
the  ingredient  list  on  dietary 
supplement  products. 
•  »  «  »  • 

(g)  When  present,  the  ingredient  list 
on  dietary  supplement  prt>ducts  shall  be 
located  immediately  below  the  nutrition 
label,  or,  if  there  is  insufficient  space 
below  the  nutrition  label,  immediately 
contiguous  and  to  the  right  of  the 
nutrition  label  and  shall  be  preceded  by 
the  word  "Ingredients,"  imless  some 
ingredients  (i.e.,  sources)  are  identified 
within  the  nutrition  label  in  accordance 
with  §  101.36(d),  in  which  case  the 
ingredients  listed  outside  the  nutrition 
label  shall  be  in  a  list  preceded  by  the 
words  "Other  ingredients."  Ingredients 
in  dietary  supplements  that  are  not 
dietary  ingredients  or  that  do  not 
contain  dietary  ingredients,  such  as  "«: 
excipients,  fillers,  artificial  colors, 
artificial  sweeteners,  flavors,  or  bindera, 
shall  be  included  in  the  ingredient  list 

(h)  The  common  or  nsum  name  of 
ingredients  of  dietary  supplements  that 
are  botanicals  (including  fungi  and 
algae)  shall  be  consistent  with  the 
names  standardized  in  Herbs  of 
Commerce,  1992  edition,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  Herbal  Products  Association, 
4733  Bethesda  Ave.,  suite  345. 
Bethesda,  MD  20814,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
SL  SW.,  rm.  3321,  Washington,  IK,  or 
at  the  Office  of  the  Federal  Register,  800 
Capital  St  NW.,  suite  700,  Washington, 
DC  The  listing  of  these  names  on  d^e 
label  shall  be  followed  by  statements  ot 

(1)  The  part  of  the  plant  (e.g.,  root, 
leaves)  from  which  the  dietary 
ingredient  is  derived  (e.g.,  "Gariic  balb" 
or  "Garlic  (bulb)"),  except  that  this 
designation  is  not  required  for  algae. 
The  name  of  the  part  of  the  plant  shall 
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pressed  in  English  (e.g.,  "flower"  rather 
than  "flos"); 

(2)  The  Latin  binomial  name  of  the 
plant,  in  parentheses,  except  that  this 
name  is  not  required  when  it  is 
available  in  the  reference  entitled:  Herbs 
of  Commerce  for  the  common  or  usual 
name  listed  on  the  label,  and,  when 
required,  the  Latin  binomial  name  may 
be  listed  before  the  part  of  the  plant 
Any  name  in  Latin  form  shall  be  in 
accordance  with  internationally 
accepted  rules  on  nomenclature,  such  as 
those  found  in  the  International  Code  of 
Botanical  Nomenclature  and  shall 
include  the  designation  of  the  author  or 
authors  who  pidbhshed  the  Latin  name, 
when  a  positive  identification  cannot  be 
made  in  its  absence.  The  International 
Code  of  Botanical  Nomenclature  (Jokyo 
Code),  1994  edition,  a  publication  of  the 
International  Association  for  Plant 
Taxonomy,  is  incorporated  by  reference 
in  accordance  with  5  U.S.C  552(a)  and 

1  CFR  part  51.  Copies  of  the 
International  Code  of  Botanical 
Nomenclature  may  be  obtained^om 
Koeltz  Scientific  Books,  D-61453 
Konigstein,  Germany,  and  University 
Bookstore,  Southern  Illinois  University, 
Carbondale,  IL  62901-4422,  618-53&- 
3321,  FAX  618-453-5207.  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library.  200  C 
St.  SW..  rm.  3321.  Washington  DC,  or  at 
the  OfBce  of  the  Federal  Register.  800 
North  Capitol  St  NW..  suite  700. 
Washington  DC 

(3)  On  labels  of  single-ingredient 
dietary  supplements  that  do  not  include 
an  ingredient  list,  the  identification  of 

•  the  Latin  binomial  name,  when  needed, 
and  the  part  of  the  plant  may  be 
praninently  placed  on  the  principal 
display  panel  or  information  panel,  or 
included  in  the  nutrition  label. 


5.  Section  101.9  is  amended  by 
removing  paragraphs  (k)(2)  and  (k)(5), 
by  redesignating  paragraphs  (k)(3). 
(k)(4).  and  (k)(e)  as  paragraphs  (k)(2). 
(k)(3).  and  (k)(4),  respectively,  and  by 
revitdng  paragraphs  (c)(8)(iii),  (c)(8)(v), 
(d)(7)(i),  (j)(6).  and  newly  redesignated 
(k)(4)  to  read  as  follows: 

§101.9    NuMtton  IsboMnQ  of  food. 

•  •  •  •  • 

(c)-    •    • 

(8)*     *    • 

(iii)  The  percentages  for  vitamins  and 
minerals  shall  be  expressed  to  the 
nearest  2-percent  increment  up  to  and 
including  the  10-percent  level,  the 
neerest  5-percent  increment  above  10 
percent  and  up  to  and  including  the  50- 
percent  level,  and  the  nearest  10-parcent 
increment  above  the  50-percent  level. 
Amounts  of  vitamins  and  minerals 
present  at  less  than  2  percent  of  the  R£H 
are  not  required  to  be  declared  in 
nutrition  labeling  but  may  be  declared 
by  a  zero  or  by  the  use  of  an  asterisk  (or 
other  symbol)  that  refers  to  another 
asterisk  (or  symbol]  that  is  placed  at  the 
bottom  of  the  table  and  that  is  followed 
by  the  statement  "Contains  less  than  2 
percent  of  the  Daily  Value  of  this  (these) 
nutrient  (nutrients)"  or  "Contains  <  2 
percent  of  the  Daily  Value  of  this  (these) 
nutrient  (nutrients)."  Alternatively, 
except  as  provided  for  in  paragraph  (f) 
of  this  section,  if  vitamin  A,  vitamin  C, 
calcium,  or  iron  is  present  in  amounts 
less  than  2  percent  of  the  RDI.  label 
declaration  of  the  niitiient(s)  is  not 
required  if  the  statement  "Not  a 

significant  source  of (listing  the 

vitamins  or  minerals  (nnitted)"  is  placed 
at  the  bottom  of  the  table  of  nutrient 
values.  Either  statement  shall  be  in  the 
same  type  size  as  nutrients  that  are 
indmted. 


(v)  The  following  synonyms  may  be 
added  in  parentheses  immediately 
following  the  name  of  the  nutrient  at 
dietary  component: 
Calories — Energy , 
Vitamin  C — Ascorbic  add. 
Thiamin — Vitamin  Bi. 
Riboflavin — Vitamin  B}, 
Folate— Folic  add  or  Foladn. 
Alternatively,  folic  add  or  foladn  may 
be  listed  without  parentheses  in  place  of 
folate. 

•  •         •      ,  *         • 

(d)*    •   • 
(7).    .    . 

(i)  The  name  of  each  nutrient  as 
spedfied  in  paragraph  (c)  of  this 
section,  shall  be  given  in  a  column  and 
followed  immediately  by  the 
quantitative  amount  by  weight  fen'  that 
nutrient  appended  with  a  "g"  for  grams 
or  a  "mg"  for  milligrams  as  shown  in 
paragn^h  (d)(12)  of  this  section.  The 
symbol  "<"  may  be  used  in  place  of 
"less  than." 

•  •        •        •        • 

0)*  •  • 

(6)  Dietary  supplements,  except  that 
sudi  foods  shall  be  labeled  in 
compliance  with  $  101.36. 

•  •  •  •  • 

(k)-    •    • 

(4)  That  a  nat\ual  vitamin  in  a  food  is 
superior  to  an  added  or  synthetic 
vitamin. 

6.  Sectitm  101.12  is  amended  in 
paragraph  (b).  Table  2,  under  the 
subheading  "Miscellaneous  category" 
by  revising  the  entry  "Dietary 
supplements  not  in  conventional  food 
form"  to  read  as  follows: 

f  101.12    Relefence  amounts  customarWy 

•  •  • 


Table  2.— Reference  Amounts  Custoimrily  Consumed  Per  Eating  OccASiON:  General  Food  Supplyi-23.4 


Product  cafegory 


Reference  amount 


DieMny  sm'ileinoote 


The  maxknunt  amount  raoommendsd, 
as  appropriale,  on  the  label  tor  con- 
sumption per  eating  occasion,  or.  in 
the  absence  ot  feoommendalions.  1 
unit,  e.g.,  tablet,  capsule,  packet, 
taaspoonsfui,  etc. 


_«ip(s).L 


-g).«ic 


_pac*w*<«). 


^  TTiese  values  represent  ttw  amowil  (edUe  portion)  of  food  customarily  consumed  per  eating  occasion  and  were  primarily  derived  from  the 
1977-78  and  the  1987-1988  Nationwide  Food  Consuniplion  Suveys  conducted  by  the  U.S.  Oepaitmenl  of  Agriculture. 

^Unless  otfwrwise  noted  in  Itie  Reference  Amount  coiumrt,  tie  refororKO  amounts  are  tor  the  ready-to-serve  or  aknoet  ready-to-serve  form  of 
the  product  0-e,  heat  and  serve,  brown  and  serve).  If  not  listed  separately,  the  r^ererwe  amount  for  the  unprepered  form  (e.g.,  dry  mixes;  corv 
centrates;  dough;  batter,  fresh  and  frozen  pasta)  is  tt>e  amount  required  to  make  the  reference  amount  of  the  prepared  forra  Prepared  means 
prepared  for  consumption  (e.g.,  cooked). 

^Manufadurers  are  required  to  corwert  the  refererx^  amount  to  the  label  serving  size  In  a  househoM  measure  most  appropriate  to  their  spe- 
dic  product  using  the  procedures  in  21  CFR  101.9(b).  . 


-l*^^lPi?l?L,'!)i'''*  °J  Pf«l"^ Jof  eacfi  product  cateoory  are  available  from  the  Office  of  Food  Labeling  (HFS-150).  Center  for  Food  Safety 
and  Applied  Nutrition.  Food  and  Drug  Administration,  200  C  St.  SW.,  Washington,  DC  20204.  ^^  ^^ 

5  The  label  statements  are  meant  to  provide  guidance  to  manufacturers  on  the  presentation  of  sending  size  information  on  the  label  but  thev 
are  not  required.  The  term  piece"  is  used  as  a  generic  description  of  a  discrete  unit.  Manufacturers  should  use  the  description  of  a  imit  that  is 
most  appropnate  lor  the  speafc  prodt..!  (e.g.,  sandvwch  for  sandvwches,  cookie  tor  cookies,  and  bar  for  ice  cream  bars).  Theowdance  provided 
IS  tor  the  label  statenient  of  products  in  ready-to-serve  or  almost  ready-to-serve  form.  The  guidance  does  not  apply  to  the  producte  which  reouire 
further  preparation  tor  consumption  (e.g.,  dry  mixes,  concentrates)  unless  specifically  stated  in  the  product  category  reference  arroxjnt  or  label 
statement  column  that  rt  is  for  these  forms  of  the  product.  For  products  that  require  further  preparatton,  manufa^ers  must  detennine  'tha  M^ 
statement  foltowing  the  rules  in  §101.9(b)  using  the  reference  amount  determined  according  to  §101. 12(c)     '  •»  ■«■ 


•        •        •        •    '    • 

7.  Section  101.36  is  revised  to  read  as 
follows:  f 

§101.38    Nutrition  labeling  of  dietary 
supplatnants. 

(a)  The  label  of  a  dietary  supplement 
that  is  offered  for  sale  shall  bear 
nutrition  labeling  in  accordance  with 
this  regulation  unless  an  exemption  is 
provided  for  the  produd  in  paragraph 
(h)  of  this  section. 

(b)  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
shall  contain  the  following  information, 
using  the  subheedings  and  the  format 
specified  in  paragraph  (e)  of  this 
section. 

(1)  Serving  size — (i)  The  subheading 
"Serving  Size"  shall  be  placed  imder 
the  heading  "Supplement  Facts"  and 
aligned  on  the  left  side  of  the  nutrition 
label.  The  serving  size  shall  be 
determined  in  accordance  with 

§S  101.9(b)  and  101.12(b).  Table  2. 
Serving  size  for  dietary  supplements 
shall  be  expressed  using  a  term  that  is 
appropriate  for  the  form  of  the 
supplement,  such  as  "tablets." 
"capsules."  "packets,"  or 
"teaspoonfuls." 

(ii)  The  subheading  "Servings  Per 
Container"  shall  be  placed  under  the 
subheading  "Serving  Size"  and  aligned 
on  the  left  side  of  the  nutrition  label, 
except  that  this  information  need  not  be 
provided  when  it  is  stated  in  the  net 
quantity  of  contents  declaration. 

(2)  Information  on  dietary  ingredients 
that  have  a  Reference  Daily  Intake  (RDI) 
or  a  Daily  Reference  Value  (DRV)  as 
established  in  §  101.9(c)  and  their 
subcomponents  (hereinafter  referred  to 
as  "(b)(2)-dietary  ingredients")— (i)  The 
(b)(2)-dietary  ingredients  to  be  declared, 
that  is,  total  calories,  calories  from  Cat, 
total  fat.  saturated  fet,  cholesterol, 
sodium,  total  carbohydrate,  dietary 
fiber,  sugars,  protein,  vitamin  A, 
vitamin  C,  calcium  and  iron,  shall  be 
declared  when  they  are  present  in  a 
dietary  supplement  in  quantitative 
amounts  by  weight  that  exceed  the 
amount  that  can  be  declared  as  zero  in 
nutrition  labeling  of  foods  in  accordance 
with  §  101.9(c).  Calories  from  saturated 
fat  and  polyunsaturated  fat, 
monounsaturated  fat,  soluble  fiber, 
insoluble  fiber,  sugar  alcohol,  and  other 
carbohydrate  may  be  declared,  but  they 


shall  be  declared  when  a  claim  is  made 
about  them.  Any  other  vitamins  or 
minerals  listed  in  §  101.9(c)(8)(iv)  or 
(c)(9)  may  be  declared,  but  they  shall  be 
declared  when  they  are  added  to  the 
product  for  purposes  of 
supplementation,  or  when  a  claim  is 
made  about  them.  Any  (b)(2)-dietary 
ingredients  that  are  not  present,  or  that 
are  present  in  amounts  that  can  be 
declared  as  zero  in  §  101.9(c),  shall  not 
be  declared  (e.g.,  amounts 
corresponding  to  less  than  2  percent  of 
the  RDI  for  vitamins  and  minerals). 
Protein  shall  not  be  declared  on  labels 
of  products  that,  other  than  ingredients 
added  solely  for  technological  reasons, 
contain  only  individual  amino  acids. 

(A)  The  names  and  the  quantitative 
amoimts  by  weight  of  each  (b)(2)-dietary 
ingredient  shall  be  presented  under  the 
heading  "Amount  Per  Serving."  When 
the  quantitative  amounts  by  weight  are 
presented  in  a  separate  column,  the 
heading  may  be  centered  over  a  column 
of  quantitative  amoiuits,  described  by 
paragraph  (b)(2)(ii)  of  this  section,  if 
space  permits.  A  heading  consistent 
with  the  declaration  of  the  serving  size, 
such  as  "Each  Tablet  Contains,"  or 
"Amount  Per  2  Tablets"  may  be  used  in 
place  of  the  heading  "Amoimt  Per 
Serving."  Other  appropriate  terms,  such 
as  capsule,  packet,  or  teaspoonful.  also 
may  be  used  in  place  of  the  term 
"Serving." 

(B)  The  names  of  dietary  ingredients 
that  are  declared  imder  paragraph 
(b)(2)(i)  of  this  section  shall  be 
presented  in  a  colunm  aligned  on  the 
left  side  of  the  nutrition  label  in  the 
order  and  marmer  of  indentation 
specified  in  §  101.9(c).  except  that 
calcium  and  iron  shall  follow 
pantothenic  acid,  and  sodium  and 
potassium  shall  follow  chloride.  This 
results  in  the  following  order  for 
vitamins  and  minerals:  Vitamin  A, 
vitamin  C,  vitamin  D,  vitamin  E. 
vitamin  K.  thiamin,  riboflavin,  niacin, 
vitamin  B6.  folate,  vitamin  B12,  biotin. 
pantothenic  acid,  calcium,  iron, 
phosphorus,  iodine,  magnesium,  zinc, 
selenium,  copper,  manganese, 
chromium,  molybdenum,  chloride, 
sodium,  and  potassium.  The  (bK2)- 
dietary  ingredients  shall  be  listed 
according  to  the  nomenclature  specified 


in  §  101.9  or  in  paragraph  (b)(2KiKB)f2; 
of  this  section. 

(1)  When  "Calories"  are  declaied, 
they  shall  be  listed  first  in  the  colimm 
of  names,  beneath  a  light  bar  separating 
the  heading  "Amount  Per  Serving"  from 
the  list  of  names.  When  "Calories  from 
bt"  or  "Calories  from  saturated  fet"  are 
declared,  they  shall  be  indented  beneath 
"Calories." 

(2)  The  following  synonyms  may  be 
added  in  parentheses  immediately 
following  the  name  of  these  [b)(2)- 
dietary  ingredients:  Vitamin  C  (ascorbic 
acid),  thiamin  (vitamin  B|),  riboflavin 
(vitamin  B2).  folate  (folacin  or  folic 
acid),  and  calories  (energy). 
Alternatively,  the  term  "folic  add"  or 
"folacin"  may  be  listed  without 
parentheses  in  place  of  "folate."  Energy 
content  per  serving  may  be  expressed  in 
kilojoides  units,  added  in  parentheses 
immediately  following  the  statement  of 
caloric  content. 

(3)  Beta-carotene  may  be  declared  as 
the  percent  of  vitamin  A  that  is  present 
as  beta-carotene,  except  that  the 
declaration  is  required  when  a  claim  is 
made  about  beta-carotene.  When 
declared,  the  percent  shall  be  declared 
to  the  nearest  whole  percent, 
immediately  adjacent  to  or  beneath  the 
name  vitamin  A  (e.g.,  "Vitamin  A  (90% 
as  beta-carotene)").  The  amount  of  beta- 
carotene  in  terms  of  international  units 
(lU)  may  be  included  in  parentheses 
following  the  percent  statement  (e.g, 
"Vitamin  A  (90%  (4500  lU)  as  beta- 
carotene)"). 

(ii)  The  number  of  calories,  if 
declared,  and  the  qiiantitative  amount 
by  weight  per  serving  of  each  dietary 
ingredient  required  to  be  listed  under 
paragraph  (b)(2)(i)  of  this  section  shall 
be  presented  either  in  a  separate  column 
aligned  to  the  right  of  the  colunm  of 
names  or  immediately  following  the 
listing  of  names  within  the  same 
coliunn.  The  quantitative  amounts  by 
weight  shall  represent  the  weight  of  the 
dietary  ingredient  rather  than  the  weight 
of  the  source  of  the  dietary  ingredient 
(e.g.,  the  weight  of  calcium  rather  than 
that  of  calcium  carbonate). 

(A)  These  amounts  shall  be  expressed 
in  the  increments  specified  in 
§  101.9(c)(1)  through  (c)(7).  which 
includes  increments  for  sodium  and 
potassium. 


r 
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(B)  The  amounts  of  vitamins  and 
minerals,  excluding  sodium  and 
potassium,  shall  be  the  amount  of  the 
vitamin  or  mineral  included  in  one 
serving  of  the  product,  using  the  units 
of  measurement  and  the  levels  of 
significance  given  in  §  101.9(c)(8Kiv), 
except  that  zeros  following  decimal 
points  may  be  dropped,  and  additional 
levels  of  significance  may  be  used  when 
the  niunber  of  decimal  places  indicated 
is  not  sufficient  to  express  lower 
amounts  (e.g.,  the  RDI  for  zinc  is  given 
in  whole  milligrams  (mg),  but  the 
quantitative  amount  may  be  declared  in 
tenths  of  a  mg). 

(iii)  The  percent  of  the  Daily  Value  of 
all  dietary  ingredients  declared  under 
paragraph  (b)(2)(i)  of  this  section  shall 
be  listed,  except  that  the  percent  for 
protein  may  be  omitted  as  provided  in 
§  101.9(c)(7);  no  percent  shall  be  given 
for  subcomponents  for  which  DRV's 
have  not  been  established  (e.g.,  sugars); 
and.  for  labels  of  dietary  supplements  of 
vitamins  and  minerals  that  are 
represented  or  purported  to  t)e  for  use 
by  infants,  children  less  than  4  years  of 
age,  or  pregnant  or  lactating  women,  no 
percent  shall  be  given  for  total  £at. 
saturated  fat.  cholesterol,  total 
carbohydrate,  dietary  fiber,  vitamin  K. 
seleniiun,  manganese,  chromium, 
molybdenum,  chloride,  sodium,  or 
potassium. 

(A)  When  information  on  the  percent 
of  E)aily  Values  is  listed,  this 
information  shall  be  presented  in  one 
column  aligned  under  the  heading  of 
"%  Daily  Value"  and  to  the  right  of  the 
column  of  amounts.  The  headings  "% 
Daily  Value  (DV),"  "%  DV."  "Percent 
Daily  Value,"  or  "Percent  DV"  may  be 
substituted  for  "%  Daily  Value."  The 
heading  "%  Daily  Value"  shall  be 
placed  on  the~same  line  as  the  heading 
"Amount  Per  Serving."  When  the 
acronym  "DV"  is  unexplained  in  the 
heading'and  a  footnote  is-feguired 
under  (b)(2)(iii)(D),  {b)(2)(iiiI(F),  or 
(b)(3)(iv)  of  this  section,  the  footnote 
shall  explain  the  acronym  (e.g.  "Daily 
Value  (DV)  not  e8tablished"V 

(B)  The  percent  of  Daily  Value  shall 
be  calculated  by  dividing  the        ^ 
quantitative  amount  by  weight  of  dach 
(b)(2)-dietar>  ingredient  by  the  RDI  a»> 
established  in  §  101.9(c)(8)(iv)  or  the    i 
DRV  as  established  in  §  101.9(c)(9)  fo/ 
the  specified  dietary  ingredient  and/ 
multiplying  by  100,  except  that  the' 
percent  of  Daily  Value  for  protein,  when 
present,  shall  be  calculated  as  specified 
in  §  101.9(c)(7)(ii).  The  quantitative 
amount  by  weight  of  each  dietary 
ingredient  in  this  calculation  shall  be 
the  unrounded  amount,  except  that  for 
total  fat,  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate. 


and  dietary  fiber,  the  quantitative 
amount  by  weight  declared  on  the  label 
(i.e.  rounded  amount)  may  be  used.  The 
numerical  value  shall  be  followed  by 
the  symbol  for  percent  (i.e.,  %). 

(C)  The  percentages  based  on  RDI's 
and  on  DRV's  shall  be  expressed  to  the 
nearest  whole  percent,  except  that  for 
dietary  ingredients  for  which  DRV's 
have  been  established.  "Less  than  1%" 
or  "<1%"  shall  be  used  to  declare  the 
"%  Daily  Value"  when  the  quantitative 
amount  of  the  dietary  ingredient  by 
weight  is  great  enough  to  require  that 
the  dietary  ingredient  be  listed,  but  the 
amoimt  is  so  small  that  the  "%  Daily 
Value"  when  rounded  to  the  nearest 
percent  is  zero  (e.g.,  a  product  that 
contains  1  gram  of  tot^  carbohydrate 
would  list  the  percent  Daily  Value  as 
"Less  than  1%"  or  "<1%'"). 

(D)  If  the  percent  of  Daily  Value  is 
declared  for  total  fat,  saturated  fat,  total 
carbohydrate,  dietary  fiber,  or  protein,  a 
symbol  shall  follow  the  value  listed  for 
those  nutrients  that  refers  to  the  same 
symbol  that  is  placed  at  the  bottom  of 
the  nutrition  label,  below  the  bar 
required  under  paragraph  (e)(6)  of  this 
section  and  inside  the  box,  that  is 
followed  by  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet." 

(E)  The  percent  of  Daily  Value  shall 
be  based  on  RDI  and  DRV  values  for 
adults  and  children  4  or  more  years  of 
age,  unless  the  product  is  represented  or 
purported  to  be  for  use  by  infants, 
children  less  than  4  years  of  age, 
pregnant  women,  or  lactating  women,  in 
which  case  the  colunm  heading  shall 
clearly  state  the  intended  group.  If  the 
product  is  forepersons  within  more  than 
one  group,  the  percent  of  Daily  Value 
for  each  group  shall  be  presented  in 
separate  columns  as  shown  in  paragraph 
(e)(10)(ii)  of  this  section. 

(F)  For  declared  subcomponents  that 
have  no  DRV's  and.  on  the  labels  of 
dietary  supplements  of  vitamins  and 
minerals  that  are  represented  or 
purported  to  be  for  use  by  infants, 
children  less  that  4  years  of  age,  or 
pregnant  or  lactating  women,  for  total 
fat,  saturated  fat,  cholesterol,  total 
carbohydrate,  dietary  fiber,  vitamin  K. 
selenium,  manganese,  chromium, 
molybdeniun,  chloride,  sodium,  or 
potassium,  a  symbol  (e.g.,  an  asterisk) 
shall  be  placed  in  the  "Percent  Daily 
Value"  column  that  shall  refer  to  the 
same  symbol  that  is  placed  at  the 
bottom  of  the  nutrition  label,  below  the 
last  heavy  bar  and  inside  the  box.  and 
followed  by  the  statement  "Daily  Value 
not  established." 

(G)  When  calories,  calories  from  fat. 
or  calories  from  saturated  fat  are 
declared,  the  space  under  the  "%  Daily 


Value"  column  shall  be  left  blank  for 
these  items.  When  there  are  no  other 
(b)(2)-dietary  ingredients  listed  for 
which  a  value  must  be  declared  in  the 
"%  Daily  Value"  column,  the  column 
may  be  omitted  as  shown  in  paragraph 
(e)(10)(vii)  of  this  section.  When  the  "% 
Daily  Value"  column  is  not  required, 
but  the  dietary  ingredients  listed  are 
subject  to  paragraph  (b)(2)(iii)(F)  of  this 
section,  the  symbol  required  in  that 
paragraph  shall  immediately  follow  the 
quantitative  amoimt  by  weight  for  each 
dietary  ingredient  listed  under  "Amount 
Per  Serving." 

(iv)  The  quantitative  amount  by 
weight  and  the  percent  of  Daily  Value 
may  be  presented  on  a  "per  unit"  basis 
in  addition  to  on  a  "per  serving"  basis, 
as  required  in  paragraph  (b)(2)(ii)  of  this 
section.  This  information  shall  be 
presented  in  additional  coliunns  and 
clearly  identified  by  appropriate 
headings. 

(3)  Information  on  dietary  ingredients 
for  which  FtDl's  and  DRV's  have  not 
been  established — (i)  Dietary  ingredients 
for  which  FDA  has  not  established  RDI's 
or  DRV's  and  that  are  not  subject  to 
regulation  under  paragraph  (b)(2)  of  this 
section  (hereinafter  referred  to  as  "other 
dietary  ingredients")  shall  be  declared 
by  their  common  or  usual  name  when 
they  are  present  in  a  dietary 
supplement,  in  a  column  that  is  under 
the  colimm  of  names  described  in 
paragraph  (b)(2)(i)(B)  of  this  section  or, 
as  long  as  the  constituents  of  an  other 
dietary  ingredient  are  not  listed,  in  a 
linear  display,  imder  the  heavy  bar 
described  in  paragraph  (e)(6)  of  this 
section,  except  that  if  no  (b)(2)-dietary 
ingredients  are  declared,  other  dietary 
ingredients  shall  be  declared  directly 
beneath  the  heading  "Amount  Per 
Serving"  described  in  paragraph 
(b)(2)(i)(A)  of  this  section. 

(ii)  The  quantitative  amount  by 
weight  per  serving  of  other  dietary 
ingredients  shall  be  presented  in  the 
same  manner  as  the  corresponding 
information  required  in  paragraph 
(b)(2)(ii)  of  this  section  or,  when  a  linear 
display  ii  used,  shall  be  presented 
immediately  following  the  name  of  the 
other  dietary  ingredient.  The 
quantitative  amount  by  weight  shall  be 
the  weight  of  the  other  dietary 
ingredient  listed  and  not  the  weight  of 
any  component,  or  the  source,  of  that 
dietary  ingredient 

(A)  These  amounts  shall  be  expressed 
using  metric  measures  in  appropriate 
units  (i.e.,  1,000  or  more  units  shall  be 
declared  in  the  next  higher  set  of  units, 
e.g..  1,100  mg  shall  be  declared  as  1.1 

g)- 

(B)  For  any  dietary  ingredient  that  is 

a  liquid  extract  from  which  the  solvent 


has  not  been  removed,  the  quantity 
listed  shall  be  the  weight  of  the  total 
extract  with  information  on  the 
concentration  of  the  dietary  ingredient, 
the  solvent  used,  and  the  condition  of 
the  starting  material  (i.e..  whether  it  is 
fresh  or  dried),  e.g.,  "fresh  dandelion 
root  extract,  x  mg  (y:z)  in  70%  ethanol." 
where  x  is  the  number  of  mg  of  the 
entire  extract,  y  is  the  weight  of  the 
starting  material  and  z  is  the  volimie 
(milliliters)  of  solvent.  Where  the 
solvent  has  been  partially  removed  (not 
to  dryness),  the  final  concentration  shall 
be  stated  (e.g.,  if  the  original  extract  was 
1:5  and  50  percent  of  the  solvent  was 
removed,  then  the  final  concentration 
shall  be  stated  as  1:2.5). 

(C)  For  a  dietary  ingredient  that  is  an 
extract  from  which  the  solvent  has  been 
removed,  the  weight  of  the  ingredient 
shall  be  the  weight  of  the  dried  extract. 
The  dried  extract  shall  be  described  by 
an  appropriately  descriptive  term  that 
identifies  the  solvent  used,  e.g..  "dried 

hexane  extract  of "  or 

.,  dried  hexane  extract." 


(iii)  The  constituents  of  a  dietary 
ingredient  described  in  paragraph 
(b)(3)(i)  of  this  section  may  be  listed 
indented  under  the  dietary  ingredient 
and  followed  by  their  quantitative 
amounts  by  weight,  except  that  dietary 
ingredients  described  in  paragraph 
(b)(2)  of  this  section  shall  be  listed  in 
accordance  with  that  section.  When  the 
constituents  of  a  dietary  ingredient 
described  in  paragraph  (b)(3)(i)  of  this 
section  are  listed,  all  other  dietary 
ingredients  shall  be  declared  in  a 
colunui;  however,  the  constituents 
themselves  may  be  declared  in  a  column 
or  in  a  linear  display. 

(iv)  Other  dietary  ingredients  shall 
bear  a  symbol  (e.g.,  an  asterisk)  in  the 
column  under  the  heading  of  "%  Daily 
Value"  that  refers  to  the  same  symbol 
placed  at  the  bottom  of  the  nutrition 
label  and  followed  by  the  statement 
"Daily  Value  not  established,"  except 
that  when  the  heading  "%  Daily  Value" 
is  not  used,  the  symbol  shall  follow  the 
quantitative  amount  by  weight  for  each 
dietary  ingredient  listed. 

(c)  A  proprietary  blend  of  dietary 
ingredients  shall  be  included  in  the  list 
of  dietary  ingredients  described  in 
paragraph  (b)(3)(i)  of  this  section  and 
identified  by  the  term  "Proprietary 
Blend"  or  other  appropriately 
descriptive  term  or  fanciful  name  and 
may  be  highlighted  by  bold  type.  Except 
as  specified  in  this  paragraph,  all  other 
requirements  for  the  listing  of  dietary 
ingredients  in  dietary  supplements  are 
applicable. 

(1)  Dietary  ingredients  contained  in 
the  proprietary  blend  that  are  listed 
under  paragraph  (b)(2)  of  this  section 


shall  be  declared  in  accordance  with 
paragraph  (b)(2)  of  this  section. 

(2)  Dietary  ingredients  contained  in 
the  proprietary  blend  that  are  listed 
imder  paragraph  (b)(3)  of  this  section 
(Le.,  "other  dietary  ingredients")  shall 
be  declared  in  descending  order  of 
predominance  by  weight,  in  a  column  or 
linear  fashion,  and  indented  under  the 
term  "Proprietary  Blend"  or  other 
appropriately  descriptive  term  or 
fionciful  name. 

(3)  The  quantitative  amount  by  weight 
specified  for  the  proprietary  blend  shall 
be  the  total  weight  of  all  other  dietary 
ingredients  contained  in  the  proprietary 
blend  and  shall  be  placed  on  the  same 
line  to  the  right  of  the  term  "Proprietary 
Blend"  or  other  appropriately 
descriptive  term  or  fanciful  name 
underneath  the  column  of  amounts 
described  in  paragraph  (b)(2)(ii)  of  this 
section.  A  symbol  (e.g.,  asterisk),  which 
refers  to  the  same  symbol  placed  at  the 
bottom  of  the  nutrition  label  that  is 
followed  by  the  statement  "Daily  Value 
not  established,"  shall  be  placed  luider 
the  heading  "%  Daily  Value,"  if  present. 
or  immediately  following  the 
quantitative  amount  by  weight  for  the 
proprietary  blend. 

(4)  The  sample  label  shown  in 
paragraph  (e)(10)(v)  of  this  section 
illustrates  one  method  of  nutrition 
labeling  a  proprietary  blend  of  dietary 
ingredients. 

(d)  Tlie  source  ingredient  that 
supplies  a  dietary  ingredient  may  be 
identified  within  the  nutrition  label  in 
parentheses  immediately  following  or 
indented  beneath  the  name  of  a  dietary 
ingredient  and  preceded  by  the  words 
"as"  or  "from",  e.g.,  "Calcium  (as 
calcium  carbonate),"  except  that  maimer 
of  presentation  is  uimecessary  when  the 
name  of  the  dietary  ingredient  (e.g.. 
Oriental  ginseng)  or  its  synonym  (e.g., 
ascorbic  acid)  is  itself  the  source 
ingredient.  When  a  source  ingredient  is 
identified  in  parentheses  within  the 
nutrition  label,  or  when  the  name  of  the 
dietary  ingredient  or  its  synonym  is  the 
source  ingredient,  it  shall  not  be 
required  to  be  listed  again  in  the 
ingredient  statement  that  appears 
outside  of  the  nutrition  label.  When  a 
source  ingredient  is  not  identified 
within  the  nutrition  label,  it  shall  be 
listed  in  an  ingredient  statement  in 
accordance  with  §  101.4(g).  which  shall 
appear  outside  and  immediately  below 
the  nutrition  label  or.  if  there  is 
insufficient  space  below  the  nutrition 
label,  immediately  contiguous  and  to 
the  ri^t  of  the  nutrition  labeL 

(1)  Source  ingredients  shall  be 
identified  in  accordance  with  §  101.4 
(i.e.,  shall  be  listed  by  common  or  usual 
name,  and  the  listing  of  botanicals  shall 


specify  the  part  of  the  plant  from  which 
the  ingredient  is  derived)  regardless  of 
whether  they  are  listed  in  an  ingredient 
statement  or  in  the  nutrition  label. 

(2)  When  source  ingredients  are  listed 
within  the  nutrition  label,  and  two  or 
more  are  used  to  provide  a  single 
dietary  ingredient,  all  of  the  sources 
shall  be  listed  virithin  the  parentheses  in 
descending  order  by  wei^t. 

(3)  Representations  that  the  source 
ingredient  conforms  to  an  official 
compendium  may  be  included  either  in 
the  nutrition  label  or  in  the  ingredient 
list  (e.g.,  "Calcium  (as  calcium 
carbonate  USP)"). 

(e)  Nutrition  information  specified  in 
this  section  shall  be  presented  as 
follows: 

(1)  The  tide,  "Supplement  FacU." 
shall  be  set  in  a  type  size  larger  than  all 
other  print  size  in  the  nutrition  label 
and,  unless  impractical,  shall  be  set  full 
width  of  the  nutrition  label.  The  tide 
and  all  headings  shall  be  bolded  to 
distinguish  them  from  other 
information. 

(2)  The  nutrition  information  shall  be 
enclosed  in  a  box  by  using  hairlines. 

(3)  All  information  within  the 
nutrition  label  shall  utilize: 

(i)  A  single  easy-to-raad  type  style, 

(ii)  All  black  or  one  color  type, 
printed  on  a  white  or  other  neutral 
contrasting  background  whenever 
practical, 

(iii)  Upper-  and  lowercase  letters, 
except  that  all  uppercase  lettering  may 
be  utilized  for  packages  that  have  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches. 

(iv)  At  least  one  point  leading  (i.e., 
space  between  lines  of  text),  and 

(v)  Letters  that  do  not  touch. 

(4)  Except  as  provided  for  small  and 
intermediate-sized  packages  under 
paragraph  (i)(2)  of  this  section, 
information  other  than  the  tide, 
headings,  and  footnotes  shall  be  in 
uniform  type  size  no  smaller  than  8 
point  Type  size  no  smaller  than  6  point 
may  be  used  for  column  headings  (e.g., 
"Amount  Per  Serving"  and  "%  Daily 
Value")  and  for  footnotes  (e.g.,  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet"). 

(5)  A  hairline  rule  that  is  centered 
between  the  lines  of  text  shall  separate 
each  dietary  ingredient  required  in 
paragraph  (b)(2)  and  (b)(3)  of  this 
section  bom  the  dietary  ingredient 
above  and  beneath  it,  as  shown  in 
paragraph  (e)(10)  of  this  section. 

(6)  A  heavy  bar  shall  be  placed: 

(i)  Beneath  the  subheading  "Servings 
Per  Container"  except  that  if  "Servings 
Per  Container"  is  not  required  and,  as  a 
result  not  declared,  the  bar  shall  be 
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placed  beneath  the  subheading  "Serving 
Size." 

(ii)  Beneath  the  last  dietary  ingredient 
to  be  listed  under  paragraph  Cb)(2)(i)  of 
this  section,  if  any,  and 

(iii)  Beneath  the  last  other  dietary 
ingredient  to  be  listed  under  p>aragraph 
(b)(3)  of  this  section,  if  any. 

(7)  A  light  bar  shall  be  placed  beneath 
the  headings  "Amount  Per  Serving"  and 
"%  Daily  Value."       ,       , 


(8)  If  the  product  contains  two  or 
more  separately  packaged  dietary 
supplements  that  differ  from  each  other 
(e.g.,  the  product  has  a  packet  of 
supplements  to  be  taken  in  the  morning 
and  a  different  packet  to  be  taken  in  the 
afternoon),  the  quantitative  amoimts 
and  percent  of  Daily  Value  may  be 
presented  as  specified  in  this  paragraph 
in  individual  nutrition  labels  or  in  one 


aggregate  nutrition  label  as  illustrated  in 
paragraph  (e)(10Kiii)  of  this  section. 

(9)  In  the  interest  of  uniformity  of 
presentation,  FDA  urges  that  the 
information  be  presented  using  the 
graphic  specifications  set  forth  in 
Appendix  B  to  part  101,  as  applicable. 

(10)  The  following  sample  labels  are 
presented  for  the  purpose  of  illustration: 


(i)  Multiple  vitamlns: 


BHJJNG  COOe  4190-«1-F 


Supplement  Facts 

SarvhO  Sto  llMst 

-    %Diav 

VRmi*i  A  (m  rMnyl  acetate  and 
ou%  aa  oaia  caroiaiMr 

5000U 

100% 

VHainin  C  (as  aacortic  acid) 

Ming 

«0% 

VKainbi  D  (aa  dwiacalcHaraO 

400U 

ttO% 

Vltmln  E  (m  d'ii^ihs  tooophtryl  >ciiititrt 

30U 

«0% 

TfaHnn  (m  nMiin  nwflOflHrwtr 

15  RIB 

«0« 

Rwowvln 

17  mo 

tn% 

Maeti  (aa  niaekianiMa) 

20  mg 

txm 

VMuiilik  B$  (aa  pyridoodM  tiyckocNorkW 

UiKB 

no% 

RHate  (aa  «alc  aeU) 

400  meg 

«o% 

vmifth  B|f  |M  cysnocobilminp 

Smog 

«0% 

Btotn 

30  meg 

o% 

O^fl^M^ife^,^,     *fUrf   * II  aliifc  urn     II   1    III     Ml   1    II      i  i\ 

1  aiHusHnc  moa  laa  cag—w  pamoeiafNMi 

f)mg 

Wi% 

Ottm  IngradteatK  Galatia  laetoaa,  magneakn  atoartfa, 
Rriorocryatalna  caluloaa.  FDftC  Valow  Na  C  pfcpytena  i^ycol, 
pfopylpafabaiv  and  aoiluiii  iMnzoate: 


(i)  Multipie  vitaniins  for  chMren  and  aduKs: 


Supplement  Facts 

Swfeig  8to  1  'ttUat 

,^^»^ 

- 

»MpMwlv 
THn*f«a> 

•  MNrMkM 
JtmMmtmt 

VMndikai 

Caloriaa 

5 

IMal  C«bahy(tala 

Ifl 

T 

<1%* 

augara 

19 

T 

t 

VRaiah  A 
(50%  aa  beta  carotana) 

2S00U 

«o% 

60% 

VWawIn  C 

40  mg 

«o% 

07% 

VRmktD 

400U 

«0% 

«»% 

VRafflhE 

«u 

«0% 

50% 

TNanr*! 

11  mg 

«7% 

73% 

RboAavki 

12  mg 

C0% 

71% 

Madn 

14  mg 

«0% 

70% 

VRamkiB* 

11  mg 

«7% 

55% 

Folate 

aoomog 

«0% 

75% 

VRMnkiBtt 

5mcg 

«7% 

83% 

•  FmmiI  our  VMM*  m  bM^ 

tMrVMwiMtWtatMMd. 

onttMOomUt 

aM. 

Ottiar  ingradanta:  Sucroaa,  aodhxn  aacortMta,  ataaric  acM,  gateMn. 
maltodaxtrlna,  artiflcial  flavora,  d-alpha  tocopharyt  acetate,  ntednamida, 
magnaaium  staarata,  Yalow  6,  artificial  eoiora,  ataaric  add,  paMtlc  acM, 
pyrMoxJna  hydrocMorida,  Maniln  mononltrata,  vitamin  A  acatata,  iMtv 
carotana,  folc  add,  chotocaldfarol,  and  cyanocobateinia 
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(ii)  Multiple  vitamins  in  packets: 


Supplement  Facts 


Serving  Size  1  Padwt 
Servings  Per  Contafwr  10 


AMPMkat 


Vitamin  A 


Vitamin  C 


VitaminD 


Vitamin  E 


Thiamin 


RiMflavin 


Macin 


Vitamin  B« 


Folc  Add 


VitambiBtt 


Biotin 


%Mhp  VaiM 

2S00U 

50% 

60  mg 

100% 

400V 

100% 

SOU 

100% 

15  mg 

100% 

17  mg 

100% 

20  mg 

100% 

2X)  mg 

vox 

200  meg 

50% 

3  meg 

50% 

PMPM:k«t 

%IMhr  ValM 

2500U 

50% 

60  mg 

100% 

15  mg 

100% 

17  mg 

100% 

20  mg 

100% 

2J)  mg 

100% 

200  meg 

50% 

3  meg 

50% 

30  meg 

10% 

Pantothenie  Acid 


5  mg 


50% 


5mg 


50% 


Ingredients:  Sodium  ascorbate,  ascorbic  acid,  calcium  pantothenate, 
niacinamide,  dl-alpha  tocopheryt  acetate,  microcrystaine  celulose, 
artificial  flavors,  dextrin,  starch,  mono-  and  digtyeerides,  vitamin  A 
acetate,  magnesium  stearate,  gelatin,  FD&C  Blue  #1,  FD&C  Red  '3, 
anificial  colors,  thiamin  mononitrate,  pyridoxine  hydrochloride,  citric 
acid,  lactose,  sorbic  acid,  tricalcium  phosphate,  sodium  benzoate, 
sodium  caseinate,  methylparat>en,  potassium  sorbate,  BHA,  BHT, 
ergocaldferol  and  cyartocobalamki. 


«!»£-  ^. 


Federal  Register  /  Vol.  62,  No.  184  /  Tuesday,  September  23.  1997  /  Rules  and  Regulations    49855 


(Iv)  Dietary  supplement  containing  detary  ingrecient 
with  and  without  ROTs  and  DRVs: 


Supplement  Facts 

SwvliiB  a»  1  C^wie 

SS'* 

VakM 

Ctfortaa  20 

CaloriM  from  r^t  20 

Total  Fat  2g 

3%- 

SataratwIFat  05  g 

3%* 

Poiyuwatirated  Fat  1  g 

t 

Monomtatirated  Fat  05  g 

T 

VitamfeiA   42S0U 

8S% 

VHammO  425  U 

100% 

Om«ga-3  fatty  adds  05  g 

t 

•  ParcMt  IMhf  VahiM  an  bM«d  on  a 
1  Daly  Vahw  not  MtaMWMd 

ttfoo  eatorto  dML 

Ingredtonts:  Cod  Iver  oM.  gelatin,  watar,  and 
glycerin. 


(v)  A  proprietary  blend  of  dietary  ingredtenta 


Supplement  Facts 

Serving  Ste  1  tap  t3  gXmdcas  8  fl  oz  prapwacO 
SarvfeigB  Par  Contaliar  24 


«DaSv 
Vakw 


Calorlet 

10 

Total  Carbohyc^ata   : 

20 

^   <1%» 

Sugars 

20 

t 

Proprietary  bland 

07  g 

^'""" 

Qarman  Chamomie  (flowar) 

.   t 

Hyssop  (leaves) 


•  Parcani  Daly  VWuaa  ara 
fO^  VMuanot 


bMad  on  a  2jOOO  ctforta  dM. 


Other  Ingrediants:  Fructose,  lactosa,  stardv  and  stearic  add 


'-Si 
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(vi)  Dietary  supplement  of  an  herb 


Supplement  Facts 


S«rvtngSb8  1  Cupads 


Oriental  Qinaang,  powdered  (root) 


250  meg* 


(My  VWw  not  MtiMrtwd. 


other  ktgredtonts:  Qeiatin,  water,  and  glyceria 


(vi)  Dietary  supplement  of  amino  acids: 


Supplement  Facts 

Swvbig  Sba  1 -UM 

ai««lNtTMM 

Calorias 

c 

450  mg* 

Leudne  (as  LHsucftw  hy<>ocWorMe) 

620  mg* 

Ly*ie  (as  L-tyalw  hydrocHorMa) 

500  mg* 

350  mg* 

200  mg* 

oysme  vas  L~cysiiie  nywocmmei 

220  mg* 

Tyrosine  (as  L-tyroaine  hyt^ocMoride) 

900  mg- 

Threonine  (as  L-ttveonine  hyttocNorfde) 

300  mg* 

Valne  (as  L-vaftie  hy^ocNorM^ 

650  mg* 

•(My  VMM  not  MtiUhtod. 

Ottier  Ingredtonts:  CeUose,  lactose,  and  magnesium  steprate. 
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■LUNQ  OOOE  4tW-01-C 

(11)  If  space  is  not  adequate  to  list  the 
required  information  as  shown  in  the 
sample  labels  in  paragraph  (e)(10)  of 
this  section,  the  list  may  be  split  and 


continued  to  the  right  as  long  as  the 
headings  are  repeated.  The  list  to  the 
right  shall  be  set  off  by  a  line  that 
distinguishes  it  and  sets  it  apart  from 


the  dietary  ingredients  and  percent  of 
Daily  Value  information  given  to  the 
left.  The  following  sample  label 
illustrates  this  display: 


O 
18 
Ik 


E 


tfl 


«. 


in 


1 

m 

I 

I; 

1 


3 


s 


o 


1 

1 


I 


^1 

Si 


lO 


!P 


I 


§ 


i1 

9 


o 


r 


I 


i 


s 


1 


m 

I 

O 


s 
o 


BIUJNQ  OOOE  41MM>1-C 


-^~ 
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■7=- 


(f)(1)  Compliance  with  this  section 
will  be  determined  in  accordance  with 
S  101.9(g)(1)  through  (g)(8),  except  that 
the  sample  for  analysis  shall  consist  of 
a  composite  of  12  subsamples 
(consumer  pacl^ages)  or  10  percent  of 
the  number  of  packages  in  the  same 
^inspection  lot,  whichever  is  smaller, 
randomly  selected  to  be  representative 
of  the  lot.  The  criteria  on  class  I  and 
class  n  nutrients  given  in  §  101.9(g)(3) 
and  (g)(4)  also  are  applicable  to  other 
dietary  ingredients  described  in 
paragraph  (b)(3)(i)  of  this  section. 
Reasonable  excesses  of  these  other  -" 
dietary  ingredients  over  labeled 
amounts  are  acceptable  within  currant 
good  manufacturing  practice.  ^ 

(2)  When  it  is  not  technologically'* 
faasible,  or  some  other  circumstance 
makes  it  impracticable,  for  firms  to 
comply  with  the  requirements  of  this 
section,  FDA  may  permit  alternative 
means  of  compliance  or  additional 
exemptions  to  deal  with  the  situation  in 
accordance  with  §  101.9(g)(9).  Firms  in 
need  of  such  special  allowances  shall 
make  their  request  in  vniting  to  the^ 
Office  of  Food  Labeling  (HFS-150), 
■^Food  and  Drug  Administration,  200  C 
SL  SW.,  Washington.  DC  20204. 

(g)  Except  as  provided  in  paragraphs 
(iM2)  and  (iH5)  of  this  section,  the 
location  of  nutrition  information  on  a 
label  shall  be  in  compliance  with 
8101.2. 

(h)  Dietary  supplements  are  subject  to 
the  exemptions  specified  as  follows  in: 
•      (1)  Section  101.9(j)(l)  for  foods  that 
are  offered  for  sale  by  a  person  who 
makes  direct  sales  to  consumers  (i.e.,  a 
retailer)  who  has  annual  gross  sales  or 
business  done  in  sales  to  consumers  that 
is  not  more  than  $500,000  or  has  annual 
gross  sales  made  or  business  done  in 
sales  of  food  to  consumers  of  not  more 
than  $50,000,  and  whose  labels, 
labeling,  and  advertising  do  not  provide 
nutrition  information  or  make  a  nutrient 
content  or  health  claim; 

(2)  Section  101.9(j)(18)  for  foods  that 
are  low-volume  products  (that  is,  they 
meet  the  requirements  for  units  sold  in 
§  I01.9(j)(18)(i)  or  (j)(l8)(ii)):  that, 
except  as  provided  in  §  101.9(j)(18)(iv), 
are  the  subject  of  a  claim  for  an 
exemption  that  provides  the  information 
required  under  §  101.9(i)(18)(iv),  that  is 
filed  before  the  beginning  of  the  time 
period  for  which  the  exemption  is 
claimed,  and  that  is  filed  by  a  person, 
whether  it  is  the  manufacturer,  packer, 
or  distributor,  that  qualifies  to  claim  the 
exemption  lyider  the  requirements  for 
average  full-time  equivalent  employees 
in  S  101.9(j)(18)(i)  or  (j](18)(ii),  and 
whose  labels,  labeling,  and  advertising 
do  not  provide  nutrition  information  or 
make  a  nutrient  content  or  health  claim; 


"^  (3)  Section  101.9(j)(9)  for  foods 
shipped  in  bulk  form  that  are  not  for 
distribution  to  consumers  in  such  form 
and  that  are  for  use  solely  in  the 
manufacture  of  other  dietary 
supplements  or  that  are  to  be  processed, 
labeled,  or  repacked  at  a  site  other  than 
where  originally  processed  or  packed. 

(i)  Dietary  supplements  are  subject  to 
the  special  labelhig  provisions  specified 
in: 

(1)  Section  101.9(j)(5)(i)  for  foods, 
other  than  infant  formula,  represented 
or  purported  to  be  specifically  for 
in&nts  and  children  less  than  2  years  of 
age,  in  that  nutrition  labels  on  such 
foods  shall  not  include  calories  from  bt, 
calories  bom  saturated  fist,  saturated  fist, 
polyunsaturated  fat.  monounsaturated 
fiat,  and  cholesterol; 

(2)  Section  101.9(j)(13)  for  foods  in 
small  or  intennediata-sizad  packages, 
except  that: 

(i)  All  information  within  the 
nutrition  label  on  small-sized  packages, 
which  have  a  total  surface  area  available 
to  labeling  of  less  than  12  square  inches, 
shall  be  in  type  size  no  smaller  than  4.5 
point; 

(ii)  All  information  within  the 
nutrition  label  on  intermediate-sized 
packages,  which  have  from  12  to  40 
square  inches  of  surface  area  available 
to  bear  labeling,  shall  be  in  type  size  no 
smaller  than  6  point,  except  that  type 
size  no  smaller  than  4.5  point  may  be 
used  on  packages  that  have  less  than  20 
square  inches  available  for  labeling  and 
more  than  8  dietary  ingredients  to  be 
listed  and  on  packages  that  have  20  to 
40  square  inches  available  for  labeling 
and  more  than  16  dietary  ingredients  to 
be  listed. 

(iii)  When  the  nutrition  information  is 
presented  on  any  panel  under 
§101.9(j)(13)(ii)(D).  the  ingredient  list 
shall  continue  to  be  locaterd 
immediately  below  the  nutrition  label, 
or,  if  there  is  insufficient  space  below 
the  nutrition  label,  immediately 
contiguous  and  to  the  right  of  the 
nutrition  label  as  specified  in  §  101. 4Cg). 

(iv)  When  it  is  not  possible  for  a  small 
or  intermediate-sized  package  that  is 
enclosed  in  an  outer  package  to  comply 
with  these  type  size  requirements,  the 
type  size  of  the  nutrition  label  on  the 
primary  (inner)  container  may  be  as 
small  as  needed  to  accommodate  all  of 
the  required  label  infonnation  provided 
that  the  primary  container  is  securely 
enclosed  in  outer  packaging,  the 
nutrition  labeling  on  the  outer 
packaging  meets  the  applicable  type  size 
requirements,  and  such  outer  packaging 
is  not  intended  to  be  separated  &om  the 
primary  container  under  conditions  of 
retail  sale. 


(v)  Where  there  is  not  sufficient  space 
on  a  small  or  intermediate-sized 
package  for  a  nutrition  label  that  meets 
mininnim  type  size  requirements  of  4.5 
points  if  hairlines  are  used  in      :  <  p  .•  -, 
accordance  with  paragraph  (e)(5)  of  this 
section,  the  hairlines  may  be  omitted 
and  replaced  by  a  row  of  dots 
connecting  the  columns  containing  the 
name  of  each  dietary  ingredient  and  the 
quantitative  amounts  (by  weight  and  as 
a  percent  of  Daily  Value). 

(3)  Section  101.9(j)(15)  for  foods  in 
multiunit  food  containers; 

(4)  Section  101.9(j)(16)  for  foods  sold 
in  bulk  containers;  and 

(5)  Section  101.9(j)(17)  for  foods  in 
packages  that  have  a  total  surface  area 
available  to  bear  labeling  greater  than  40 
square  inches  but  whose  principal 
display  p>anel  and  infonnation  panel  do 
not  provide  sufficient  space  to 
accommodate  all  required  label 
information,  except  that  the  ingredient 
list  shall  continue  to  be  located 
immediately  below  the  nutrition  label, 
or,  if  there  is  insufficient  space  below 
the  nutrition  label,  immediately 
contiguotis  and  to  the  right  of  the 
nutrition  label  as  specified  in  §  101.4(g). 

(j)  Dietary  supplements  shall  be 
subject  to  the  misbranding  provisions  of 
Sl01.9(k). 

7.  Section  101.65  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

f  101.66    Implied  nutrtwit  content  cWms 


(b)*    •    • 

(4)  A  statement  of  identity  for  a  food 
in  which  an  ingredient  constitutes 
essentially  100  percent  of  a  food  (e.g.. 
"com  oU,"  "oat  bran."  "dietary 
supplement  of  vitamin  C  60  mg  t^let"). 
•  •  •  •  • 

Dated:  September  11. 1907. 
WUliJUB  B.  Schnltz. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  97-24739  Filed  9-22-07;  8:45  am) 
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action:  nnal  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
nutrient  content  claims  regulations  to 
change  the  terminology  used  to  describe 
dietary  supplements;  provide  for  the  use 
of  statements  that  characterize  the 
percentage  level  of  dietary  ingredients 
that  do  not  have  Reference  Daily  Intakes 
(RDI's)  or  Daily  Reference  Values 
CDRV's):  and  withdraw  the  provision 
that  dietary  supplements  of  vitamins 
and  minerals  may  not  give  prominence 
to  any  ingredient  that  is  not  a  vitamin 
or  a  mineral  on  its  label  or  in  labeling. 
The  agency  is  also  amending  its 
regulations  to  specify  how  (i.e.,  text, 
placement,  and  type  size)  the  disclaimer 
that  must  be  contained  in  statements 
made  in  accordance  with  the  Federal 
Food,  Drug,  and  Cosaietic  Act  (tbe  act) 
is  to  be  presented.  Additionally,  FDA  is 
removing  the  definition  of  "dietary 
supplements,"  and  revising  the 
tenninology  used  to  describe  these 
products  in  the  regulations  on  health 
claims  for  food  products.  FDA  is  taking 
this  action  to  implement,  in  part,  the 
Dietary  Supplement  Health  and 
Education  Act  of  1994  (the  DSHEA). 
EFFECTIVE  DATE:  March  23,  1999. 
FOR  FURTHER  MFOOMATION  CONTACT: 
Camilla  E.  Brewer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5483. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  October  25. 1994,  the  President 
signed  into  law  the  DSHEA  (Pub.  L 
103-417).  The  DSHEA,  among  other 
things,  defined  "dietary  supplement"  by 
addhig  section  201  (Cf)  to  the  act  (21 
U.S.C.  321(£f));  made  provision  for 
statements  that  characterize  the 
percentage  level  of  dietary  ingredients 
that  do  not  have  RDI's  or  DRV's  by 
adding  section  403(r)(2)(F)  to  the  act  (21 
U.S.C.  343(r)(2)(F));  and  amended 
sections  411(b)(2)  and  (c)(1)  of  the  act 


(21  U.S.C  350(bM2)  and  (cXD)  on  the 
labeling  of  products  that  contain 
vitamins  and  minwals.  In  addition,  die 
DSHEA  added  section  403(r)(6)  to  the 
act,  which  states  that  statements  may  be 
made  for  dietary  supplements  if: 

[tlhe  statement  claims  a  benefit  leiated  to 
a  claMical  nutrient  deficiency  disease  and 
discloses  the  prevalence  of  such  disease  in 
the  United  States,  deacrihea  the  role  of  a 
nutrient  or  dietary  ingredient  intended  to 
afhct  the  structure  or  fiinction  in  humans, 
characlnizet  the  doctimented  mechoBismiiy 
which  •  nutrient  or  dietary  ingredient  acts  to 
maintain  such  structure  or  function,  or  * 
descriliea  general  well-being  from 
consumption  of  a  nutrioit  or  dietary 
ingredient  •  •  • 

(section  403(rM6)(A)  of  the  act),  and  if 
certain  other  conditions  are  met  The 
manufJBCturer  of  the  dietary  supplement 
must  have  substantiation  that  the 
statement  is  truthful  and  not  misleading 
(section  403(rK6)(B)).  and  the  statement 
must  prominenUy  contain  the  fc^owing: 

This  statement  has  not  been  evaluated  hy 
the  Food  and  Drug  Administratioa.  This 
I»oduct  is  not  intended  to  diagnose,  treat, 
cure,  or  prevent  any  disease. 
Section  403(r)(6)(C)  of  the  act 

In  the  Federal  Regiater  of  Decembm 
28, 1995,  FDA  publ^ed  a  proposed 
nde  entitled  "Food  Labeling; 
Requirements  for  Nutrient  Content 
Qaims,  Health  Claims,  and  Statements 
of  Nutritional  Support  for  Dietary 
Supplements"  (60  FR  67176)(hereinafter 
refeiied  to  as  "the  dietary  supplement 
proposal"),  in  which  the  agency 
proposed  to  conform  its  regulations  on 
nutrient  content  claims  and  health 
claims  to  the  DSHEA.  The  proposed  rule 
addressed  how  the  statements  provided 
for  in  section  403(rH6)  of  the  act 
(referred  to  as  "statements  of  nutritional 
support"  in  the  dietary  supplement 

!>roposal)  are  to  be  presented  on  the 
abel  or  in  labeling  of  a  dietary 
supplement.  In  addition,  the  proposal 
sought  to  provide  for  the  use  of 
statemuits  that  charactezize  the 
percentage  level  of  dietary  ingredients 
that  do  not  have  RDI's  or  DRV's  on  the 
labels  and  in  the  labeling  of  dietary 
supplements. 

Tne  agency  received  approximately 
30  letters  in  response  to  the  proposed 
rule.  Each  letter  contained  one  or  more 
comments.  Several  comments  supported 
the  proposal  generally  or  supported 
aspects  of  the  proposal.  Other  comments 
addressed  issues  outside  the  scope  of 
the  proposal  (e.g.,  monitoring  of  adverse 
evoits.  definition  of  fiber)  ami  wrill  not 
be  discussed  here.  Several  comments 
suggested  modifications  or  revisions  of 
various  aspects  of  the  proposal.  A 
simimary  of  these  comments,  and  a 
discussion  of  the  agency's  conclusions, 
follow. 


n.  Revised  Kegnlatioiis 
A.  CovsngB 

1.  A  couple  of  comments  maintained 
that  there  is  no  statutory  basis  for  the 
issuance  of  FDA's  dietary  supplement 
proposaL  These  comments  argued  that 
the  Nutrition  Inhaling  and  Education 
Act  of  1990  (hereinafter  referred  to  as 
"the  1990  amendments")  limits  the 
reach  of  "nutrient  content^aims"  to 
claims  regarding  nutrients  of  the  type 
required  imder  section  403(q)(l)  and 
(q)(2)  of  the  act,  that  is,  according  to 
these  comments,-the  nutrients  that  are 
to  be  declared  in  nutrition  labeling.  One 
comment  maintained  that  the  existence 
of  the  alternative  langiiage  in  aecticm 
403(r)(5)(D)  of  the  act  suggests  that 
Coc^naa  was  aware  of  the  difference 
between  "nutrients"  and  "other  similar 
nutritional  substances,"  and  that  it 
intentionally  utilized  different  language 
for  nutrient  content  claims  and  health 
claims.  Similarly,  another  comment 
stated  that  there  is  no  justification  for 
FDA  to  conclude  that  the  phrase  "other 
similar  nutritional  siibstances"  is 
applicable  to  nutrient  content  claimSi 

The  agency  has  addressed  the 
question  of  the  application  of  the 
nutrient  content  claims  provisfons  to 
nutrienU  %rithout  RDFs  or  DRV's  (59  FR 
378,  January  4, 1994;  and  60  FR  67178, 
December  28, 1995).  In  the  dietary 
supplement  proposal  (60  FR  67178),  ^ 
agency  stated: 

Section  403(r)(l)f  A)  of  the  act  sUtes  that  a 
food  intended  for  human  consumption  is 
mislH'anded  if  it  bean  a  claim  that  expressly 
or  by  implication  "characterizes  the  level  (rf 
any  nutrient  which  is  of  the  type  required  by 
paragraph  (qKl)  or  (q)(2)  to  be  in  the  label  or 
labeUng  of  the  food  *  *  *."  The  statate  uses 
the  same  language  in  section  403(r}(l)(B)  to 
describe  the  substances  that  could  be  the 
subject  of  a  health  claim.  A  health  claim  is . 
a  claim  that  "characterizes  the  relotioDship  of 
any  nutrient  which  is  of  the  type  required  by 
paragraph  (q)(l)  or  (q)(2)  to  be  in  the  lri>ri  or 
labeling  of  the  food  to  a  disease  or  a  health- 
related  condition  *  *  *."  Under  section 
403(r)(l)(B},  a  health  claim  may  be  made  in 
accordance  with  section  403(r)(5KD)  as  well 
as  section  403(r)(3).  Thus,  because  a  statute 
must  be  read  as  a  whole,  the  language  in  both 
sections  403(r)(l)(A)  and  (r)(l)(B]  of  the  act 
that  describe  the  substances  that  may  be  the 
«ub)ect  of  a  nutrient  content  or  of  a  health 
claim  must  be  read  in  conjunction  with 
sacti<Ki  403(r)(5)(D),  which  addresses  health 
claims  for  vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances  that  are 
components  of  dietary  supplements.  Thus, 
the  "nutrients  of  the  type  required  by 
paragraph  (q)(l)  or  (q)(2)"  that  are  the  subject 
of  sections  403(r)(l)(A)  and  (r)(l)(B)  of  the  act 
include  vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances. 

The  agency  also  noted  in  the  dietary 
sui^lement  proposal  (60  FR  67176)  that 
the  legislative  history  of  "other 
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nutritioiial  substances"  reveals  that  its 
coverage  is  broad  and  could,  in 
appropriate  circumstances,  include 
dietary  ingredients  without  RDI's  or 
DRV's  (136  Congressional  Record 
S16609  (October  24,  1990)).  In  a 
discussion  between  Senators 
Metzenbaum  and  Symms  before  the 
passage  of  the  1990  amendments. 
Senator  Symms  stated: 

*  •  *  WhatfailowsisalistofafBwofthe 
items  and  foods  that  I  believe-would  fall 
under  tlie  "other  similar  nutritional 
subatances"  category  established  by  this  bill: 

Primrose  oil,  black  currant  seed  oil. 
cdldpressed  Qax  seed  oil,  "Barleygreen"  and 
similar  nutritional  powdered  drink  mixes. 
Coenzyme  Q  10,  enzymes  such  as  bromelain 
and  quercetin,  amino  acids,  pollens, 
propolis,  royal  jelly,  garlic,  orotates.  calcium- 
EAP  (colamine  phosphate),  glandulan; 
hydrogen  peroxide  (H2O1).  nutritional 
antioxidants  such  a  superoxide  dismutaae 
(SOD),  and  hert>ai  tinctures. 
Based  on  this  colloquy,  the  agency 
interprets  the  list  of  dietary  ingredients 
that  fail  under  the  definition  of  "dietary 
supplement"  in  section  201  (ff)  of  the  act 
as  an  explication  of  "other  similar 
nutritional  substances."  The  comments 
to  this  rulemaking  ignored  the  identity 
of  language  between  403(r)(lXA)  and 
403(r)(l)(B)  of  the  act  and  that  the 
403(t)(5)(D]  language  (i.e.,  "o^er  similar 
nutritional  substances")  is  subsumed 
under  the  "nutrients  of  the  type" 
language  that  appears  in  403(r)(l)(B)  as 
well  as  in  430(r)(l)(A)  of  the  act. 

The  comments  to  tbis  rulemaking  did 
not  provide  any  information  to  persuade 
the  agency  to  modify  its  tentative 
conclusions.  The  comments  construed 
the  language  in  section  403(1  )(A)  and 
(1KB)  of  the  act  too  narrowly.  As  the 
discussion  from  the  proposal  quoted 
above  makes  clear,  the  structure  of  the 
law  itself  compels  FDA's  conclusion 
Mrith  respect  to  the  coverage  of  the 
language  in  question.  Nor  is  there 
anything  in  the  DSHEA  that  would 
suggest  a  different  result  with  regard  to 
the  coverage  of  these  provisions.  FDA 
therefore  rejects  the  comments  that 
disagreed  with  the  proposal  on  the 
coverage  of  the  nutrient  content  claim 
provisions. 

2.  Several  comments  from  the 
conventional  food  industry  expressed 
concern  that  the  statutory  requirements 
for  claims  on  dietary  supplements  can 
result  in  claims  that  give  the  misleading 
impression  that  dietary  supplements 
provide  more  health  benefits  than 
conventional  foods,  as  well  as  the 
erroneous  impression  that  the  presence 
of  a  dietary  ingredient  in  a  supplement 
is  superior  to  the  same  ingredient 
provided  in  a  matrix  of  conventional 
food  by  allowing  dietary  supplements  to 
make  claims  that  foods  cannot.  To 


illustrate  these  points,  one  comment 
stated  that  powdered,  dehydrated 
cranberries  sold  in  capsule  form  could 
bear  a  claim  stating  that  they  are 
beneficial  for  urinary  tract  health,  while 
cranberry  juice  cocktail  may  not.  The 
comment  argued  that  such  a  claim  is 
denied  cranberry  juice  despite  the  fact 
that  it  has  be«i  demonstrated  in  clinical 
trials  to  prevent  reciurence  of  luinary 
tract  infections  in  women. 

Other  comments  stated  that  the 
percentage  claim  provisions  are  an 
example  of  inequality  in  the  regulatory 
treatment  of  conventional  foods  and 
dietary  supplements.  One  comment 
stated  that  luider  the  proposal, 
comparative  percentage  claims  (e.g.  "as 
much  as,"  "twice  the  amount  of  *  •  *," 
"500  percent  of  *   "  *")  for  dietary 
ingredients  that  do  not  have  RDI's  or 
DRV's  are  forbidden  to  conventional 
food  marketers,  because  the  1990 
amendments  prohibit  claims  that 
"characterize"  the  level  of  these  dietary 
ingredients  unless  such  claims  have 
been  defined  by  the  agency  in  a 
regulation,  but  not  to  dietary 
supplement  marketers.  The  comment 
argued  that  this  situation  is  inequitable 
and  internally  inconsistent  because  it 
permits  dietary  supplement  marketers  to 
make,  by  circuitous  language,  claims 
that  they  cannot  make  directly.  As  an 
example,  the  comment  stated  that  the 
effect  of  the  agency's  proposal  is  to  lay 
down  for  dietary  supplement  marketers 
the  following  two  rules:  (1)  You  cannot 
claim  that  your  product  has  "more"  of 
a  dietary  ingredient  than  "x"  product; 
but  (2)  you  can  claim  that  yotur  product 
has  "twice  as  much"  of  a  dietary 
ingredient  as  "x"  product.  The  comment 
argued  that  virtually  every  consiuner 
will  understand  the  latter  claim  to 
communicate  the  impermissible 
message  contained  in  the  former  claim. 

Another  comment  from  a  trade 
association  for  conventional  food 
manufactiuers  stated  that  accurate 
statements  describing  the  quantity  of  a 
dietary  ingredient  for  which  there  is  no 
RDI  or  DRV  would  be  more  appropriate 
than  percentage  claims.  The  comment 
stated  that  should  FDA  allow 
quantitative  declarations  for  dietary 
ingredients  without  RDI's  or  DRV's, 
equity  and  fairness  require  that  such 
statements  also  be  allowed  on 
conventional  foods.  The  comment  stated 
that  such  quantitative  statements  will  be 
meaningful  to  consumers,  and  that 
conventional  foods  will  be  placed  at  a 
competitive  disadvantage  if  prohibited 
frvm  using  these  stutements. 

One  comment  stated  that  labeling 
claims  for  which  there  is  no  scientific 
basis  are  not  in  the  public  interest.  The 
comment  maintained  that  such 


statements  undermine  the  public's 
confidence  in  the  government's  ability 
to  protect  consumers  from  products  that 
may  pose  health  risks.  Further,  the 
comment  stated  that  the  proposed 
regulations  will  undermine  the 
credibility  of  FDA's  regulations  on 
nutrient  content  and  health  claims  for 
foods.         i  .'<■■■- 

On  the  other  hand,  arommeot  bom 
a  trade  association  for  dietary 
supplement  manufacturers  stated  that 
dietary  supplements  should  be  treated 
differently  than  conventional  foods 
because  the  supplement  industry  thrives 
on  open  competition  and  does  not  seek 
government  regulation  to  limit 
competition.  The  comment  also  stated 
that  the  dietary  supplement  industry 
wants  to  be  able  to  make  content  claims 
for  its  products  without  FDA's  approval 
because  consinners  are  protected  uinder 
the  agency's  general  misbranding 
authority. 

FDA  acknowledges  that  there  are 
some  differences  between  dietary 
supplements  and  conventional  foods 
with  respect  to  the  types  of  claims  that 
can  be  made  on  their  product  labels, 
and  that  the  content  claims  that  can  be 
made  on  both  types  of  products  without 
FDA  authorization  are  limited.  These 
differences  and  limitations,  however, 
are  created  by  the  statute  itself.  FDA  has 
no  authority  to  modify  the  regulatory 
regime  that  is  established  by  the  act. 

Section  201(g)(l)(9)  of  the  act  states 
that  the  term  "drug"  means  articles 
intended  for  use  in  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease.  FDA  points  out  that  the  claim 
that  cranberry  juice  cocktail  prevents 
the  rectirrence  of  urinary  tract  infections 
mentioned  by  one  of  the  comments  is  a 
claim  that  brings  the  product  within  the 
"drug"  definition  whether  it  appears  on 
a  conventional  food  or  on  a  dietary 
supplement  because  it  is  a  claim  that 
the  product  will  prevent  disease. 
However,  a  claim  that  cranberry 
products  help  to  maintain  luinary  tract 
health  may  bis  permissible  on  botb 
cranberry  products  in  conventional  food 
form  and  dietary  supplement  form  if  it 
is  truthful,  not  misleading,  and  derives 
from  the  nutritional  value  of 
cranberries.  If  the  effect  derives  frt>m  the 
nutritive  value  of  cranberries,  the  claim 
would  describe  an  effect  of  a  food  on  the 
structure  or  function  of  the  body  and 
thus  fall  under  one  exception  to  the 
definition  for  the  term  "drug"  found  in 
201(g)(1)(C)  of  the  act.  Ilie  claim  is  not 
a  health  claim  because  no  disease  is 
mentioned  explicitly  or  implicitly  (see 
section  403(r)(l)(B)  of  the  act). 

Only  if  the  claimed  benefit  did  not 
derive  from  the  nutritional  value  of 
cranberries  would  it  be  true  that  the 


claim  could  appear  on  a  dietary 
supplement  but  not  a  conventional  food. 
This  result  is  dictated  by  section 
403(r)(6)  of  the  DSHEA. 

With  regard  to  percentage  claims, 
section  7(c)  of  the  DSHEA  amends 
section  403(r)(2)  of  the  act  by  adding 
clause  (F)  wbich  reads: 

Subclause  (i)  clatise  (A)  does  not  apply  to 
a  statement  in  the  labeling  of  a  dieta^ 
supplement  that  characterizes  the  percentage 
level  of  a  dietary  ingredient  for  which  the 
Secretary  has  not  established  a  reference 
daily  intake,  daily  recommended  value,  or 
other  recommendation  for  daily 
consumption. 

This  new  provision  refers  to  section 
403(r)(2)(A)(i)  of  the  act,  which  states 
that  nutrient  content  claims  may  be 
made  only  if  the  characterization  of  the 
level  made  in  the  claim  uses  terms 
which  are  defined  in  regulations  of  tbe 
Secretary.  The  effect  of  section 
403f  r)(2)(F)  of  the  act  is  to  permit,  on 
dietary  supplement  labels  or  in  dietary 
supplement  labeling,  the  use  of 
statements  that  have  not  been  defined 
by  FDA  but  that,  nonetheless, 
characterize  the  percentage  level  of  a 
dietary  ingredient  for  which  an  RDI  or 
DRV  has  not  been  established. 

In  the  dietary  supi^ement  proposal 
(60  FR  67176),  the  agency  interpreted 
section  403(r)(2)(F)  of  the  act  as 
permitting  percentage  claims  for 
substances  for  which  an  RDI  or  DRV  has 
not  been  established  on  labels  or 
labeling  of  dietary  supplements  but  not 
on  conventional  foods.  Significantly, 
while  conunents  objected  to  FDA  doing 
so,  no  comments  argued  that  the  agency 
had  misinterpreted  this  aspect  of  section 
403(r)(2)(F).  The  limited  legislative 
history  does  not  make  clear  why 
Congress  chose  to  differentiate  between 
these  two  types  t)f  food  in  this  way. 

However,  the  structure  of  the  DSHEA 
suggests  that  Congress  recognized  that 
dietary  supplements  are  not  necessarily 
like  other  foods.  Where  other  foods  are 
consumed  for  taste,  aroma,  or  nutritive 
value,  some  dietary  supplements  are 
consumed  for  none  of  these  reasons. 
Congress  apparently  concluded  that  the 
labeling  of  dietary  supplements  should 
be  able  to  accommodate  this  fact  Thus, 
Congress  provided  for  the  inclusion  in 
the  nutrition  label  of  dietary  ingredients 
for  which  no  daily  consiunption 
recommendations  have  been 
established,  as  well  as  for  the  use  of 
percentage  claims  about  such 
ingredients.  Congress  did  not  make 
similar  provision  for  such  ingredients  in 
conventional  foods,  presiunably  because 
it  saw  no  reason  to  distract  consumers 
frt>m  the  traditional  reasons  why  they 
choose  particular  conventional  foods. 

In  the  percentage  claims  provisions  in 
§101.13(q)(3)(ii)(2lC?Tl 


101.13(q)(3)(ii)),  the  agency  sought  to 
interpret  section  403(r)(2)(F)  of  the  act 
in  a  flexible  manner.  Giving  section 
403(rM2)(F)  of  the  act  a  significandy 
broader  or  diffisrent  application  must  be 
accomplished  through  the  legislative 
process.  For  now,  however,  it  remains 
the  case  that,  except  fat  the  provisions 
for  amount  or  percentage  statements 
tmder  §  101.13(i)(3),  statements  that 
characterize  the  level  of  a  dietary 
ingredient  without  an  established  RDI  or 
DRV  will  misbrand  a  conventional  food. 

It  is  important  to  note  that  the  use  of 
defined  nutrient  content  claims,  such  as 
"more"  and  "high."  remains  limited,  for 
both  conventioiial  foods  and  dietary 
supplements,  to  those  dietary  . 
ingredients  that  have  RDI's  or  DRV's. 
Consiuner  research  shows  that  the 
defined  nutrient  content  flairas  are 
widely  recognized  and  used  by 
consiuners,  and  that  consumers 
understand  that  the  defined  claims  have 
specific  meanings  (Ref.  1).  The  agency  is 
not  convinced  that  consumers  will 
automatically  associate  comparative 
percentage  statements  on  dietary 
supplements  with  these  defined 
nutrient  content  claims.  Consiuner 
research  shows  that  public  confidence 
in  the  food  label  is  high  (Ref.  2),  and 
FDA  has  no  reason  to  believe  tbat  the 
comparative  percentage  claims 
provisions  for  dietary  supplements  will 
imdermine  public  confidence  in  the 
agency's  regulations. 

Moreover,  as  the  agency  has 
previously  stated  (60  FR  67175  at 
67177),  FDA  is  not  without  recourse  to 
curtail  percentage  claims  that  are 
misleading  on  the  labels  and  in  the 
labeling  of  dietary  supplements. 
Percentage  statements  on  the  label  or  in 
labeling  of  dietary  supplements  that 
characterize  the  percentage  level  of  a 
dietary  ingredient  for  which  there  is  no 
established  RDI  or  DRV  in  relation  to  an 
equivalent  or  increased/decreased 
amount  of  the  dietary  ingredient  in 
another  food,  would  be  misleading 
imder  sections  403(a)  and  201  (n)  of  the 
act  if  there  is  not  a  meaningful  amount 
of  the  dietary  ingredient  in  either  of  the 
foods  being  compared,  or  if  there  is  not 
a  meaningful  difference  in  the  level  of 
the  dietary  ingredient  between  the  two 
foods. 

The  agency  recognizes  that  it  cannot 
provide  a  completely  satisfying 
resolution  for  the  differences  in  the 
types  of  percentage  claims  that  can  be 
made  on  the  labels  and  in  labeling  of 
dietary  supplements  as  opposed  to 
conventional  foods.  FDA  is  committed, 
however,  to  as  much  parity  between 
dietary  supplements  and  conventional 
foods  as  is  possible  within  the  statute. 
The  agency  rejects  the  comment  that 


dietary  supplements  should  be  treated 
difierendy  than  conventional  foods 
because  differences  in  treatment  are  in 
the  interest  of  a  free  market  in  dietary 
supplements.  The  agency  has  an 
obligation  to  implement  the  law  that 
Coi^ress  has  enacted  in  a  fair  and 
equitable  manner.  FDA  is  doing  exacdy 
that  in  its  regulation  of  content  claims 
for  dietary  supplements  as  well  as  for 
conventional  foods. 

3.  One  comment  from  a  food 
manufacturer  interpreted  the  proposal 
to  mean  that  food  companies  may  no 
longer  make  percentage  statements 
about  ingredients  contained  in  their 
products  (e.g.,  "70%  milk,"  "twice  ■• 
much  milk  as  the  leading  brand") 
because  FDA  has  not  adopted  RDI's  or 
DRV's  for  these  ingredients.  The 
manufacturer  argi^  that  there  is 
nothing  in  any  statute  or  regulation  that 
prohibits  a  food  manufacturer  from 
stating  that  its  product  contains  a 
particular  ingredient,  or  from  comparing 
the  amount  of  the  ingredient  to  the 
amount  present  in  another  food. 

FDA  concludes  that  this  conunent 
misconstrues  the  statute.  The  agency 
proposed  to  implement  section 
403(r)(2)(F)  of  the  act,  which,  as  stated 
above,  applies  only  to  claims  in  the 
labeling  of  a  dietary  supplement  that 
characterize  the  percentage  of  a  dietary 
ingredient  for  which  FDA  has  not 
established  an  RDI  or  DRV  (e.g.,  onisfi 
3  fatty  acids,  amino  acids, 
phytochemicals).  This  provision  has  no 
application  to  conventional  foods. 

As  for  the  milk  claims  that  the 
comment  cites,  the  agency  advises  that 
it  has  no  intention  of  limiting 
percentage  statements  on  conventional 
foods  that  clearly  describe  ingredients 
in  a  manner  that  relates  to  their 
organoleptic  properties  or  that  presents 
them  as  adding  value  to  the  product 
ManufSacturertiof  conventional  foods 
may  continue  to  state  that  products 
contain  particular  ingredientsand  to 
compare  the  amounts  of  such 
ingredients  to  the  amounts  present  in 
other  foods  (see  21  CFR  101.65(bK3)). 
However,  the  agency  will  continue  to 
evaluate  the  context  in  which  claims 
such  as  "70%  milk"  and  "twice  as 
much  milk  as  a  leading  brand"  are  made 
to  determine  whether  they  fell  under  the 
nutrient  content  claims  regime.  Such 
claims  can  be,  in  some  cases,  implied 
nutrient  content  claims  about  the  level 
of  calcium  in  the  product  that  bears  the 
claim.  If  such  statements  are  found  to  be 
implied  nutrient  contoit  claims  for 
calcium  by  the  agency,  they  may  be 
used  as  long  as  they  meet  the  criteria  for 
the  claim  (see  21  CFR  101.54).  If  they 
are  not  implied  claims,  nothing  in  the 
regulations  precludes  the  use  of  such 
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statements  so  long  as  they  are  truthful 
and  nonmisleading. 

4.  One  comment  argued  that  the  new 
definition  of  "dietary  supplement"  is 
ambiguous  and  would  include  pnxlucts 
marketed  in  "traditional  food  form. " 
The  comment  requested  that  the  agency 
clarify  whether  conventional  food 
products  that  contain  high  levels  of 
nutrients,  such  as  breakfast  cereals  and 
fruits  and  vegetables  can  be  marketed  as 
supplements. 

Tne  distinction  between  dietary 
supplements  and  conventional  foods 
becomes  more  apparent  when  the  act  is 
read  carefully.  The  DSHEA  added 
section  2Dl(flf)(2)  which  provides  that  a 
"dietary  supplement"  is  a  product  that 
is  not  represented  for  use  as  a 
conventional  food.  It  also  struck  the 
provision  that  excluded  products  that 
simulate  conventional  foods  from  the 
coverage  of  section  411  of  the  act  (see 
section  3(c)(2)  of  the  DSHEA).  Thus, 
under  the  act,  as  amended  by  the 
DSHEA,  a  dietary  supplement  may  be 
"in  conventional  food  form."  In  other 
words,  a  dietary  supplement  may  be  a 
product  with  physical  attributes  (e.g., 
product  size,  shape,  taste,  packaging) 
that  are  essentially  the  same  as  a 
conventional  food,  so  long  as  it  is  not 
represented  for  use  as  a  conventional 
food. 

Thus,  whether  a  product  is  a  dietary 
supplement  or  a  conventional  food  will 
depend  on  how  it  is  labeled.  To  be  a 
dietary  supplement,  a  product  must  bear 
the  term  "dietary  supplement"  as  part  of 
its  common  or  usual  name.  This  term 
may  be  modified  to  include  the  name  of 
the  dietary  ingredient  (e.g,  "vitamin  C 
supplement")  or  an  appropriately 
descriptive  term  (e.g..  "multivitamin 
supplement").  (See  comment  number  1 
in  the  companion  document  entitled 
"Food  Labeling;  Statement  of  Identity. 
Nutrition  Labeling  and  Ingredient 
Labeling  of  Dietary  Supplements" 
published  elsewhere  in  this  issue  of  the 
Federal  Register  for  further  discussion 
of  this  issue.)  All  other  food  products, 
that  is,  those  that  are  not  identified  as 
dietary  supplements,  will  be  subject  to 
resulation  as  conventional  foods. 

While  use  of  the  term  "dietary 
supplement"  in  the  statement  of 
identity  is  a  necessary  condition  for  a 
product  to  be  represented  as  a  dietary 
supplement,  it  may  not  be  enough  to 
establish  that  the  food  is  appropriately 
regulated  as  one.  If  the  food  is 
represented  as  a  dietary  supplement  and 
is  only  intendedio  increase  the  dietary 
intake  of  specific  substances  (e.g., 
vitamins),  then  the  product  would  likely 
be  subject  to  regulation  as  a  dietary 
supplement  (section  201(£n(l)  of  the 
act).  It  would  not  be  subject  to 


regulation  as  a  dietary  supplement, 
however,  if  it  bears  a  statement  that 
associates  it  with  a  conventional  food. 
For  example,  a  product  in  bar  form  that 
is  labeled  as  a  dietary  supplement  but 
that  also  bears  label  statements  thai 
represent  it  as  a  snack  food  or  as  a 
substitute  for  a  candy  bar  would  be 
subject  to  regulation  as  a  conventional 
food.  Similarly,  a  breakfast  cereal-type 
product  could  characterize  itself  as  a 
dietary  supplement  if  it  did  not 
represent  itself  as  a  breakfast  food  or  use 
the  term  "cereal"  as  a  statement  of 
identity.  Either  of  the  latter  two 
scenarios  would  represent  the  product 
as  a  conventional  food. 

This  result  is  compelled  by  section 
201(S)(1)  of  the  act.  which  states  that  a 
dietary  supplement  is  intended  to 
supplement  the  diet.  Claims  that 
represent  the  product  as  being  a  snack 
food  or  a  breakfast  cereal  would 
evidence  that  the  product  is  intended  to 
do  more  than  supplement  the  diet  and 
thus  would  subject  it  to  the  regime  that 
applies  to  foods  other  than  dietary 
supplements. 

B.  Quantitative  Amounts  for  Percentage 
Claims 

5.  A  comment  fitim  a  manufacturer  of 
a  dietary  supplement  stated  that 
percentage  claims  such  as  "40  percent 
omega-3  fatty  acids"  do  not  give  the 
consumer  any  meaningful  information 
because  thd  consumer  will  not  know 
whether  the  claim  means  that  40 
percent  of  the  product  is  omega-3  fatty 
acids,  or  that  the  product  contains  an 
ingredient  that  is  composed  of  40 
percent  omega-3  fatty  acids,  or  even  that 
the  product  contains  40  percent  of  the 
omega-3  fatty  acids  as  compared  to 
another  brand  or  another  food.  The 
conunent  stated  that  the  only  way  to 
make  this  information  useful  and 
nonmisleading  is  to  require  that  the 
percentage  level  be  immediately 
accompanied  by  a  statement  of  the 
quantity  of  the  dietary  ingredient  per 
serving  of  the  product. 

The  comment  also  stated  that  there 
aid  inherent  problems  in  comparing  a 
manu&ctured  or  synthetic  dietary 
ingredient  with  a  dietary  ingredient  in 
its  natural  source  because  natural 
sources  are  subject  to  wide  variability  in 
composition.  For  example,  the  comment 
maintained  that  there  would  be  no  way 
to  accurately  quantify  the  actual  amount 
that  comprises  "100  percent  of  the 
dietary  ingredient  'X'  in  a  bulb  of 
garlic."  The  comment  stated  that  this 
example  is  meaningless  and  would 
mislead  consumers.  The  comment 
suggested  that  to  provide  any 
meaningful  comparative  information  to 
consumers,  there  must  be  some 


generally  recognized  quantitative 
amount  of  the  dietary  ingredient  in  the 
reference  substance.  The  comment  also 
suggested  that  in  the  absence  of  a 
scientifically  accepted  standard  for 
measuring  the  dietary  ingredient  in  a 
natural  source,  FDA  should  clarify  that 
when  there  is  a  comparison  of  an  added, 
or  a  synthetic,  dietary  ingredient  to  a 
natural  source  (e.g..  garlic  bulb,  fish 
liver  oil),  the  nattiral  source  is  the 
"reference  food,"  which  is  subject  to  the 
requirement  for  clear  identification.  The 
comment  suggested  that  the  actual 
amounts  of  the  dietary  ingredient  in  the 
labeled  and  reference  foods  be  declared. 

The  agency  is  persuaded  that 
percentage  claims  will  provide  more 
useful  information  to  the  consumer,  and 
that  the  potential  for  misleading  claims 
will  be  limited,  if  quantitative 
information  is  provided  along  with  the 
percentage  information.  This 
information  will  facilitate  comparisons 
of  the  amounts  of  dietary  ingredients  in 
products  that  bear  percentage  claims, 
which,  in  turn,  will  assist  consumers  in 
selecting  products  with  the  amount  of 
the  dietary  ingredient  that  they  are 
seeking  and  will  allow  consimiers  to 
make  comparisons  of  the  content  of 
specific  dietary  ingredients  across 
products. 

Accordingly,  FDA  is  revising 
§  101.13{q)(3)(ii)  by  adding 
§  101.13(q)(3)(ii)(A)  to  state  that,  for 
dietary  supplements,  whenever  a 
statement  is  made  that  characterizes  the 
percentage  level  of  a  dietary  ingredient 
for  which  there  is  no  RDl  or  DRV,  the 
actual  amount  of  the  dietary  ingredient 
in  a  serving  of  the  product  shall  also  be 
declared  (e.g.,  "40  percent  omega-3  fatty 
acids,  10  mg  per  capsule"). 

In  addition,  FDA  is  adding 
§  101.13(q)(3)(ii)(B),  which  states  that, 
for  dietary  supplements,  where  a 
statement  that  characterizes  the 
percentage  level  for  a  dietary  ingredient 
for  which  thefe  is  no  RDI  or  DRV  is  used 
to  compare  the  amount  of  the  ingredient 
in  the  food  that  bears  the  claim  to  the 
amount  in  a  reference  food,  the  amount 
of  the  dietary  ingredient  in  the  food 
must  be  declared  and  the  amount  of  the 
dietary  ingredient  in  the  reference  food 
to  which  the  product  is  being  compared 
must  also  be  declared.  Moreover,  the 
reference  food  must  be  clearly  identified 
(e.g.,  "twice  the  omega-3  fatfy  acids  per 
capsule  (80  mg)  as  in  100  mg  of 
menhaden  oil  (40  mg)"). 

While  FDA  acknowledges  that  there 
may  be  variabilify  in  the  content  of 
certain  dietary  ingrediedts  in  natural 
source  products  (e.g. ,  garlic)  based  on  a 
variety  of  conditions  (e.g.,  soil, 
cultivars,  climate),  FDA  is  not 
persuaded  that  the  inherent  variability 


in  the  content  of  a  dietary  ingredient  is 
a  barrier  to  the  declaration  of  the 
quantitative  amount  of  the  dietary 
ingredient  on  the  product  label. 
Variabilify  in  nutrient  content  is  a  factor 
that  the  agency  takes  into  consideration 
in  evaluating  label  statements  for  all 
foods,  not  just  dietary  supplements. 
Implicit  in  the  compliance  sampling 
provisions  in  21  CFR  101.9(g)  is  the 
concept  that  there  will  be  variation  in 
naturally-occurring  nutrients  present  in 
subsamples  of  a  product.  Variabilify  is 
taken  into  consideration  in  the 
development  of  data  bases  and  food 
composition  tables.  FDA  expects  that,  as 
more  analyses  are  performed  in  support 
of  label  vcdues  for  naturally-occurring 
dietary  ingredients  that  have  and  do  not 
have  RDI's  or  DRV's,  guidance  on 
sampling  strategies,  weighing 
procedures,  and  statistical  treatment  to 
accoiuit  for  variation  among  samples 
will  improve.  Because  of  potential 
variation  in  the  dietary  ingredient 
content,  firms  may  label  the  dietary 
ingredient  values  on  products 
conservatively,  so  that  the  products 
declaring  such  values  have  a  high 
probabilify  of  passing  the  FDA 
compliance  evaluation.  Statistical 
procedures  for  doing  so  are  discussed  in 
"FDA  Nutrition  Labeling  Manual:  A 
Guide  for  Developing  and  Using 
Databases."  At  the  same  time, 
consiuners  have  the  right  to  expect,  with 
a  reasonable  probabilify,  that  label 
values  honestly  and  reasonably 
represent  the  content  in  the  products 
they  purchase. 

6.  A  couple  of  comments  noted  that 
in  many  instances  there  are  no  validated 
methods  to  analyze  for  a  variefy  of 
dietary  ingredients,  particularly  herbal 
ingredients.  The  comments  pointed  out 
that  the  accuracy  of  label  claims  will  be 
impossible  to  verify  because  of  the  lack 
of  accepted  quantitative  analytical 
methods  or  standards. 

FDA  recognizes  that  analytical 
methods  are  needed  for  a  variefy  of 
dietary  ingredients.  The  agency 
encourages  the  dietary  supplement 
industry  to  participate  in  developing 
and  in  validating  analytical  methods  for 
dietary  ingredients  for  which  there  are 
not  generally  accepted  methods.  The 
lack  of  methodology  to  assess  the 
validify  of  label  claims  is  of  concern 
because  it  increases  the  possibilify  of 
consumer  fraud.  However,  FDA  has 
every  expectation  that  dietary 
supplement  manufacturers  will  make 
claims  in  a  responsible  manner.  This  is 
the  premise  on  which  section  403(r)(6) 
of  the  act  (see  section  403(r)(6)(B))  was 
apparently  based.  Therefore,  FDA 
expects  that  firms  will  not  make  claims 
unless  they  are  in  possession  of 


evidence  that  establishes  the  validify  of 
their  claims. 

7.  Several  comments  suggested  that 
all  examples  disciissing  the  amount  of 
allicin  in  garlic  (e.g.,  "100  percent  of  the 
allicin  in  a  bulb  of  garlic")  be  dropped 
because  there  is  no  allicin  in  a  bulb  of 
garlic  or  in  dietary  supplements  of 
garlic.  One  comment  stated  that  allicin 
is  produced  as  a  result  of  an  enzymatic 
reaction  of  alliin  with  the  enzyme 
alliinase  (which  are  both  components  of 
raw  garlic),  and  that  this  reaction  occurs 
only  when  the  garlic  clove  is  ruptured 
by  crushing,  cutting,  or  some  other 
maimer.  The  comment  stated  that  allicin 
is  associated  with  garlic  only  during  the 
process  of  decomposition,  and  that  it 
has  a  half-life  of  less  than  24  hours  at 
room  temperature.  The  comment  stated 
that  it  is  helpful  to  have  some  examples 
that  illustrate  the  distinction  between 
"ingredient'*  and  "dietary  ingredient." 

The  agency  used  the  allicin  and  garlic 
examples  only  to  illustrate  distinctions 
in  label  statements  about  dietary 
ingredients  and  ingredients.  Based  on 
the  comments,  the  agency  concludes 
that  the  examples,  which  were  taken 
from  statements  by  representatives  of 
the  dietary  supplement  industry,  were 
not  the  best  choices  to  illustrate  this 
distinction.  Questions  regarding  the 
presence  or  absence  of  allicin  are 
beyond  the  scope  of  this  rulemaking. 
Accordingly,  the  agency  will  remove  all 
examples  referring  to  garlic  and  allicin 
from  §  101. 13(q). 

The  agency  agrees  that  examples  that 
show  the  difference  between  a  dietary 
ingredient  and  an  ingredient  are  helpful. 
Calcium,  iron,  and  omeg8-3  fatfy  acids 
are  examples  of  dietary  ingredients, 
while  calcium  carbonate,  ferrous  sulfete, 
and  cod  liver  oil  respectively,  are 
examples  of  ingredients. 

8.  One  comment  requested  that  the 
agency  drop  the  proposed  requirements 
for  referral  statements,  disclosure 
statements,  and  accompanying 
information  for  percentage  claims  on 
dietary  supplements. 

The  comment  did  not  provide  any 
explanation  to  support  its  request,  and 
therefore,  the  agency  has  no  basis  upon 
which  to  change  its  position  on  these 
requirements.  While  section  403(r)(2)(F) 
of  the  act  states  that  section 
403(r)(2)(A)(i)  does  not  apply  to 
statements  on  the  labels  of  dietary 
supplements  that  characterize  the 
percent  level  of  dietary  ingredients, 
there  is  nothing  in  the  DSHEA  that 
exempts  such  statements  bom  the 
requirement  in  section  403(r){2)(B)  of 
the  act  for  referral  statements  (i.e.,  "See 
[locationi  for  nutrition  information")  or 
bom  other  requirements  for  nutrient 
content  claims.  Therefore,  FDA  has 


made  no  change  in  response  to  this 
comment. 

C  Disclaimer 

9.  Several  comments  requested  that 
FDA  clarify  that  the  disclaimer  for 
statements  made  under  section  403(rK6) 
of  the  act  is  required  only  when  the 
manufacturer  wishes  to  take  advantage 
of  the  provisions  for  exemption  bom  the 
drug  definition.  Other  comments 
requested  that  the  agency  clarify  that 
section  6  of  the  DSHEA  (which  added 
section  403(r)(6)  to  the  act)  does  not 
apply  to  recognized  nutrients  with  RDI's 
or  DRV's.  Other  comments  requested 
that  the  agency  clarify  the  type  of  claims 
that  may  be  made,  the  form  and  amount 
of  substantiation  that  FDA  will  require, 
and  to  whom  and  in  what  form  the  30- 
day  notification  must  be  made. 

Section  403(r)(6)  of  the  act  sets  out  the 
circumstances  in  which  certain  types  of 
statements  can  be  made  about  all  of  the 
substances  listed  in  section  201  (S)  of 
the  act  in  the  label  or  labeling  of  dietary 
supplements.  FDA  is  no  longer  referring 
to  these  statements  as  "statements  of 
nutritional  support,"  even  though  this 
phrase  is  used  in  the  tide  of  section  6 
of  the  DSHEA,  because  many  of  the 
substances  that  can  be  the  subject  of  this 
type  of  claim  do  not  have  nutritional 
value.  Thus,  the  term  "statement  of 
nutritional  support"  is  not  acciuate  in 
all  instances. 

The  agency  agrees  that  the  disclaimer 
provided  for  in  section  403(r)(6)  of  the 
act  is  required  only  when  the 
manufacturer  wishes  to  take  advantage 
of  the  exception  from  the  drug 
definition  that  is  provided  for  in  section 
201(g)(1)  of  the  act  for  products  that 
comply  with  section  403(r)(6).  Section 
201(g)(1)(C)  of  the  act  recognizes  that 
conunon  sense  foods,  that  is,  products 
with  nutritional  value,  affect  the 
structure  or  function  of  the  body 
because  of  their  nutritional  value.  Thus, 
the  types  of  claims  described  in  section 
403(r)(6)(A)  of  the  act  can  be  made  to 
describe  the  nutritive  value  of  a  product 
without  fear  of  action  against  the 
product  as  a  drug  (e.g.,  "calcium  builds 
strong  bones  and  teeth")  so  long  as  the 
claims  are  not  false  or  misleading.  The 
claim  would  simply  describe  the 
nutritive  value  of  the  substance  in 
question.  However,  a  dietary 
supplement  manufacturer  may  still 
choose  to  comply  with  section  403(r)(6) 
of  the  act  in  making  a  claim  about  a 
substance  with  nutritive  value  if  the 
manufactiuer  chooses  to  take  advantage 
of  the  protection  provided  by  that 
section  and  the  last  sentence  of  section 
of  section  201(g)(1)  of  the  act  Products 
without  nutritive  value,  however,  would 
be  subject  to  regulatory  action  as  drugs 
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under  section  201(g)(lMC)  of  the  act  if 
they  make  any  of  the  claims  listed  in 
section  403(r)(6)(A)  of  the  act  without 
compliance  with  all  of  the  provisions  of 
section  403(r)(6). 

Questions  regarding  substantiation 
and  notification  requirements  for 
statements  provided  for  under  section 
403(r)(6)  of  the  act  are  outside  the  scope 
of  this  rulemaidng.  The  agency  advises 
that  it  published  a  proposed  rule  on 
notification  procedures  for  such 
statements  in  the  Federal  Register  on 
September  27.  1996  (61  FR  50771).  The 
agency's  tentative  conclusions  with 
respect  to  notification  procedures  are 
discussed  in  that  proposal. 

The  agency  concludes  that  it  is 
desirable  to  streamline  its  regulations  by 
covering  all  provisions  addressing 
statements  provided  for  under  section 
403(r)(e)  of  the  act  in  one  section.  For 
consistency  with  the  proposed 
regulation  on  notification  procedures, 
the  agency  is  changing  the  title  and  the 
section  number  from  "§  101.94 
Statements  of  nutritional  support; 
disclaimer''  to  "§  101.93  Notification 
procedures  for  certain  types  of 
statements  on  dietary  supplements." 
Additionally,  the  agency  is 
rwWignating  proposed  §  101.94(a).  (b). 
(cU and  (d)  as  §  IQI.93  (b).  (c).  (d).  and 
(e)  and  reserving  §  101.93(a)  in 
anticipation  of  the  final  rule  on 
notification  procedures. 

10.  One  comment  requested  that  the 
agency  eliminate  a  reference  to  "the 
exemption  to  section  201(g)(1)(C)  of  the 
act"  from  proposed  §  101  94(a) 
(redesignated  as  §  101.93(b))  because 
there  are  two  exceptions  to  201(gXl)(C) 
of  the  act.  The  comment  stated  that  the 
first  exemption  is  the  exception  for 
"food"  in  section  201(g)(1)(C)  of  the  act. 
The  comment  stated  that  the  second 
exemption  is  the  one  that  was  added  by 
the  DSHEA.  The  comment  stated  that 
the  DSHEA  provides  that  those  dietary 
ingredients  that  are  not  covered  by  the 
first  exception  from  the  drug  definition 
(i.e..  for  food)  are  covered  by  the 
mechanism  in  section  403(r)(6)  of  the 
act  that  permits  claims  to  be  made 
concerning  the  role  of  other  dietary 
ingredients  in  the  body  while  avoiding 
classification  as  a  "drug." 

FDA  acknowledges  that  there  are  now 
two  exceptions  to  section  201(g)(1)(C)  of 
the  act  Accordingly,  the  agency  is 
clarifying  that  §  101.93(b)  refers  to  the 
second  exception,  that  is.  for  dietary 
supplements  that  are  labeled  in 
compliance  with  section  403(r)(6)  of  the 
act.  FDA  is  revising  §  101.93(b)  to  reflect 
the  coounent's  point  that  there  are  now 
two  exceptions  to  section  201(g)(1)(C)  of 
the  act. 


However.  FDA  disagrees  with  the 
comment  in  two  respects.  First,  the 
comment  seems  to  imply  that  all  dietary 
supplements  are  covered  per  se  by  the 
exception,  which  is  not  the  case.  Dietary 
supplements  have  to  comply  with 
section  403(r)(6)  of  the  act  to  be  subject 
to  the  exception  (unless,  of  course,  as 
stated  above,  they  are  subject  to  the 
other  exception  for  "food"  as  that  term 
has  been  interpreted  by  the  courts,  see 
Nutrilab  Inc.  v.  Sc/iweiicer,  713  F.2d. 
335.  338  (7th  Cr.  1983)).  In  addition, 
paragraph  (a)  of  the  conforming 
amendments  found  in  section  10  of  the 
DSHEA  states  that  a  product  that  bears 
a  statement  made  in  accordance  with 
section  403(r)(6)  of  the  act  is  not  a  drug 
under  section  201(g)(1)(C)  of  the  act 
"solely  because  the  label  or  the  labeling 
contains  such  a  statement."  Thus,  the 
dietary  supplement  may  be  found  to  be 
a  drug  based  on  some  evidence  of 
intended  use  other  than  the  statement 
made  in  accordance  with  section 
403(r)(6)  of  the  act. 

11.  Several  comments  supported  the 
proposal  to  place  the  discl^mer 
adjacent  to  the  statement  provided  for 
under  section  403(r)(6)  of  the  act  where 
there  is  a  single  statement.  Other 
comments  disagreed  with  this  aspect  of 
the  proposal.  The  latter  comments 
stated  that  it  is  sufficient  to  tie  the 
statement  to  the  disclaimer  through  the 
use  of  asterisks.  These  comments 
maintained  that  dietary  supplement 
packages  tend  to  be  small,  that  space  is 
at  a  pmnium  on  dietary  supplement 
labels,  and  that  consumers  are 
sufficiently  accustomed  to  the  asterisk 
to  locate  the  disclaimer  elsewhere  on 
(he  label. 

Similarly,  other  coauBnli  supported 
the  proposal  that  the  «M«rl«l«Mt  be 
placed  on  the  same  panel  or  page  where 
there  are  multiple  statements.  Other 
comments  objected  to  this  placement 
and  stated  that  the  repetition  of  the 
disclaimer  on  every  panel  or  page  on 
which  a  statement  appears  is  redundant 
and  unnecessary.  To  justify  the 
placement  of  the  disdaimar  on  an 
alternate  panel,  one  comment  stated  that 
safety  claims  are  often  found  on 
separate  label  panels,  and  that  there  is 
no  evidence  that  aaparatiiig  a  menage 
on  different  parts  of  a  labellaads  to  a 
lack  of  consumer  understanding  of  the 
safety  information  on  these  products. 
Other  comments  stated  that  the  agency's 
proposed  approach  is  not  raauirad  by 
statute,  places  an  undue  buioen  on 
dietary  supplement  manufocturers  and 
distributota.  and  would  inhibit,  rather 
than  aid,  caa«nMr.iilKiantanding  of 
information  on  the  M^*t  of  thue 
products.  These  mnwnanfs  also 
maintained  that  there  is  typically 


insufficient  space  to  repeat  the 
disclaimer  on  every  panel  or  page. 

One  comment  urged  the  agency  to  use 
a  single  "global"  disclaimer  for  all 
claims  made  on  a  dietary  supplement 
label  and  claimed  that  if  the  agency  did 
so.  no  asterisks  or  symbols  would  be 
necessary. 

A  variety  of  locations  were  suggested 
for  the  placement  of  the  disclaimer.  A 
couple  of  comments  suggested  that  the 
disclaimer  be  placed  under,  or  adjacent 
to.  the  nutrition  label.  Other  comments 
suggested  that  the  disclaimer  be  placed 
on  the  panel  to  the  left  of  the  principal 
display  panel.  Another  comment 
suggested  that  the  disclaimer  be  placed 
next  to  the  most  prominent  claim. 

FDA  has  evaluated  the  comments  and 
concludes  that  the  placement  of  the 
disclaimer  on  a  panel  other  than  where 
the  statement  is  made  would  not  meet 
the  statutory  requirement  for  the 
placement  of  the  disclaimer.  Section 
403(r)(6)(C)  of  the  act  requires  that  the 
statement  "contain"  the  disclaimer, 
prominenUy  displayed  in  boldface  type. 
A  literal  reading  of  section  403(r)(6)(C) 
of  the  act  suggests  that  each  statement 
must  contain  the  disclaimer  in  its 
entirety. 

In  the  case  of  multiple  statements,  the 
agency  sought  to  minimize  the  biirdens 
imposed  by  the  act  by  proposing  that 
when  the  statements  provided  for  in 
•action  403(r)(6)  of  the  act  are  tied  to  the 
diaclaimer  by  means  of  an  asterisk  or 
other  symbol,  the  statutory  requirement 
that  the  statement  contain  the 
disclaimer  would  be  met  because  the 
two  discrete  pieces  would  be  linked 
together. 

Based  on  its  experience  with  asterisks 
within  the  nutrition  label,  the  agency 
concludes  that  consumers  are 
accustomed  to  using  asterisks  on  labels 
to  associate  two  discrete  pieces  of 
important  information  when  they  are  in 
the  same  field  of  vision  (Ref.  3).  For  this 
raason.  the  agency  is  persuaded  that  the 
use  of  an  asterisk  or  other  symbol  that 
links  the  statement  to  the  disclaimer 
meets  the  statutory  requirement  for 
single  statements.  Ideally,  the 
disclaimer  should  be  placed 
immediately  adjacent  to  each  statement, 
but  the  agency  is  convinced  that  the  use 
of  asterisks  or  other  symbols  will 
adequately  serve  the  same  purpose 
while  providing  flexibility  to  the 
manufacturers.  The  agency  is  revising 
proposed  §  101.94(c)  (ndaaimated  as 
§  101.03(d))  to  reflect  this  )udgement. 

The  agency  rejects  the  comments  that 
stated  that  repetition  of  the  disclaimer 
oo  every  panel  or  page  where  a 
statement  made  in  accordance  writh 
•ection  403(r)(6)  of  the  act  appears  is 
uxmecesaary.  The  agency  concludes  that 
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to  meet  the  statutory  requirement  that 
the  disclaimer  be  "contained"  within 
the  statement,  the  disclaimer  must  be 
within  the  same  field  of  vision  as  the 
statement  itself.  Because  the  agency 
concludes  that  the  placement  of  the 
disclaimer  anywhere  on  the  same  page 
or  panel  of  labeling  is  equivalent  to 
meeting  the  requirement  of  being 
"contained."  each  of  the  suggestions  for 
the  placement  of  a  single  disclaimer  on 
a  product  label  (e.g..  under  the  nutrition 
label,  adjacent  to  the  most  prominent 
claim)  would  not  provide  an  acceptable 
alternative. 

The  agency  points  out  that  the 
requirements  for  the  disclaimer  also 
extend  to  labeling:  There  are  potentially 
many  vehicles  (e.g.,  placards, 
pamphlets,  catalogs,  books)  that  would 
have  to  bear  the  disclaimer.  The  agency 
is  concerned  that  the  disclaimer  be 
prominent  in  these  forms  of  labeling. 
Even  with  the  flexibility  of  the  use  of  an 
asterisk  to  tie  the  claim  and  the 
disclaimer  to  a  single  statement,  the 
disclaimer  could  be  obscured  in  p>ages 
of  text  of  a  package  insert,  pamphlet,  or 
book  if  it  did  not  appear  on  the  same 
page  or  panel  (i.e.,  in  the  same  field  of 
vision)  as  the  statement  itself.  Because 
of  the  variety  of  possibilities  for  the 
presentation  of  the  disclaimer,  the 
agency  concludes  that  for  labeling,  as 
for  labels,  it  is  important  to  retain  the 
provision  that  the  disclaimer  appear 
within  the  same  field  of  vision,  that  is, 
on  each  package  panel  or  page  where  a 
statement  is  made,  under  section 
403(r)(6)  of  the  act. 

The  use  of  the  statements  provided  for 
in  section  403(r)(6)  of  the  act  is  entirely 
voluntary,  and  the  agency  is  not 
persuaded  that  the  use  of  the  disclaimer 
would  be  unduly  burdensome  to 
manufacturers  that  choose  to  use  such 
statements. 

The  agency  rejects  the  concept  of  a 
"global"  disclaimer  because  its 
application  would  be  undefined  and 
thus  could  create  misleading  or  false 
impressions.  For  example,  some 
products  may  bear  a  variety  of  claims, 
including  nutrient  content  and  health 
claims,  which  are  authorized  by  the 
agency.  In  this  case,  the  use  of  a 
"globel"  disclaimer  could  create  the 
impression  that  these  claims  had  not 
bttia  evaluated  by  FDA,  which  would  be 
fidse. 

Accordingly,  the  agency  is  revising 
proposed  §  101.94(c)  (redesignated  as 
§  101.93(d))  to  state  that  a  symbol  (e.g., 
an  asterisk)  can  be  used  to  link  a  single 
statement  to  the  disclaimer.  On  product 
labels  and  in  labeling  for  single  and 
multiple  statements,  the  disclaimer 
shall  appear  on  each  panel  or  page 
where  there  is  a  statement 


12.  A  couple  of  comments  supported 
the  placement  of  the  disclaimer  within 
a  box.  These  comments  stated  that 
placement  of  the  statement  within  a  box 
should  help  ensure  that  consumers  will 
read  the  disclaimer  and  will  give 
adequate  prominence  to  the  statutory 
statement.  Other  comments  disagreed 
with  the  placement  of  the  disclaimer 
within  a  box.  Several  comments  stated 
that  the  DSHEA  makes  no  reference  to 
a  box.  A  couple  of  comments  stated  that 
warnings  are  typically  set  out  in  boxes 
in  labeling,  and  the  disclaimer  is  not 
intended  to  be  a  warning.  Another 
comment  objected  to  bold£BK»  type. 

One  comment  referred  to  the 
definition  of  prominence  in  section 
403(f)  of  the  act  and  stated  that  all  this 
section  requires  is  that  the  information 
be  placed  such  that  consumers  are  likely 
to  read  it  under  customary  conditions  of 
purchase  and  use.  One  comment  stated 
that  it  should  be  left  to  the  discretion  of 
the  manu&ctiirer  to  ensure  that  the 
disclaimer  is  prominenUy  featiuwi, 
through  some  combination  of  boldface 
type,  color,  a  box,  or  other  design 
features. 

The  agency  is  not  aware  of  any 
research  that  specifically  examines 
whether  consumers  associate  boxed 
information  with  warning  information. 
No  evidence  was  included  in  the 
comments  to  persuade  the  agency  that 
boxed  information  is  viewed- by 
consumers  as  a  warning.  Manufecturers 
may  voluntarily  enhance  the  disclaimer 
by  a  variety  of  other  graphic  measures. 
However,  section  403(r)(8)(C)  of  the  act 
requires  that  the  disclaimer  be  in 
boldface  type.  Graphic  devices  sueh  as 
boxing  are  used  to  draw  attention  to 
important  information.  For  example,  the 
nutrition  label  is  placed  in  a  box.  Thus, 
the  relevant  question  is  whether  the 
information  is  important  enough  to  be   * 
boxed,  not  whether  it  will  be  seen  as  a 
warning. 

Congpress  has  made  the  judgment  that 
the  disclaimer  is  important  information 
by  requiring  that  the  statement  be  in 
bold&ce  type.  Because  the  statue 
explicitly  requires  boldface  type,  FDA  is 
not  persuaded  that  the  standard  for 
prominence  in  403(f)  of  that  act  is 
sufficient  to  meet  tbe  standard  for 
prominence  for  the  disclaimer  intended 
by  the  Congress.  FDA  is  providing  that 
the  statement  may  be  physically 
separated  from  the  statements  made 
imder  section  403(r)(6)  of  the  act.  To 
ensure  that  the  disclaimer  gets  the 
prominence  that  Congress  intended, 
FDA  is  requiring  that  it  be  put  in  a  box 
if  it  is  separated  from  the  statement 
made  under  section  403(r)(6)  of  the  act 
Therefore,  the  agency  is  is  retaining  the 
requirement  in  §  101.94(c)(2) 


(redesignated  as  §  101.93(d))  that  the 
disclaimer  be  set  off  in  a  box  where  it 
is  not  adjacent  to  the  statement 

13.  One  comment  requested  that  the 
tjrpe  size  requirement  be  revised  to  meet 
the  requirements  in  §  101.2  (21  CER 
101.2)  which  provide  one-sixteenth  of 
an  inch  as  a  general  minimum  type  sixe. 
The  comment  maintained  that  inasmuch 
as  FDA  has  determined  that  the 
reqtiirements  in  $  101.2  are  adequate  to 
satisfy  section  403(0  of  the  act,  the 
requirements  of  §  101.2  are  also 
appropriate  in  implementing  the 
disclaimer  provisions  specified  in 
section  403(r)(6)  of  the  act.  In  addition, 
the  comment  urged  the  agency  to  clarify 
that  the  tsrpe  size  options  for  special 
package  sizes  are  available  to  dietary 
supplements  which  often  come  in  small 
packages. 

Based  on  the  plain  language  of  section 
403(r)(8KC)  of  the  act,  die  agency 
concludes  that  it  was  Congress'  intent 
that  the  disclaimer  be  prominent  and 
not  obscured  on  the  label  or  in  labeling 
For  that  reason,  the  agency  proposed 
that  the  typesize  for  tibe  disclaimer  be 
no  smaller  than  the  larger  of  one-half 
the  type  size  of  the  largest  statement 
provided  for  in  section  403(rK6)  of  the 
act.  but  in  no  case  no  smaller  than  one- 
sixteenth  of  an  inch.  FDA  tentatively 
concluded  that  in  this  maimer, 
prominence  could  be  assured  because 
the  disclaimer  would  be  proportional  to 
the  section  403(r)(6)  of  the  act  statement 
or,  at  minimum,  one-sixteenth  of  an 
inch  (60  FR  67176  at  6781). 

Because  FDA  is  retaining  the 
provisions  that  the  disclaimer  be  on  the 
same  panel  or  page  as  the  statement, 
and  that  the  disclaimer  be  boxed  when 
it  is  not  adjacent  to  the  statement,  the 
agency  concludes  that  the  disclaimer 
can  be  readily  located  and.  thus,  that  the 
statutory  requirement  for  prominence  is 
largely  met  Readability  is  a  clear 
attribute  of  prominence,  and  based  on 
its  experience  with  food  labeling,  one- 
sixteenth  of  an  inch  is  generally 
readable  (Ref.  3).  Section  403(r)(6)(C)  of 
the  act  requires  that  the  disclaimer  be  in 
boldface  type,  which  should  also 
facilitate  readability.  Therefore,  FDA 
has  no  objection  to  a  miniTnnm  typesize 
of  one-sixteenth  of  an  inch  for  the 
disclaimer.  Accordingly,  the  agency  is 
revising  proposed  §  101.94(d) 
(redesignated  as  §  101.93(e))  to  specify 
that  one-sixteenth  inch  is  the  minimum 
typesize  for  the  disclaimer. 

Statements  provided  for  in  section 
403(rH6)  of  the  act  are  entirely 
volimtary.  All  required  information 
must  first  be  considered  in  designing 
labels.  Moreover,  the  firm  must  considw 
that  the  disclaimer  must  be  prominent 
as  required  by  the  statute.  Therefore, 
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there  vvill  be  intancee  in  which 
statements  under  section  403(rK6)  at  the 
act  should  not  be  used  on  a  label  or  in 
labeling  because  it  is  not  feasible  to 
accommodate  both  the  required 
information  and  the  statutory 
requirement  for  prominence  for  the 


iich  as  the  purpose  of 
§  101.2(c)(1)  through  (cM3)  waa  to 
encourage  voluntary  declanliaa  ot 
nutrition  information  and  complete 
inyadiaat  listing  m  all  foods  bafoie  ifac 
f  »»lsion  iiff  this  hiiiiimiiiiiiii  wiaa  made 
■MDdatory  by  the  1990  amendmeBis. 
FDA  gave  notice  of  its  intention  to 
revoke  the  exemptions  in  §  101.2(cMl). 
(cH2l  and  (c)(3)  in  ito  December  1995 
proposal  entitled  "Food  Labeling: 
Statement  of  Identity.  Nutrition 
Labeling,  and  Ingredient  Labeling  of 
Dietary  Supplements"  (60  FR  67194  at 
67208)  and  proposed  to  do  so  in  the 
FWeral  Ri^Ssr  of  (une  12.  1996  (61  FR 
29706).  ThMe  provisions  are  now 
obaolete.  Therefore.  FDA  is  not 
accepting  the  recommendation  of  these 
comments,  and  the  request  to  include 
the  options  for  small  partagn  size  listed 
under  S  101.2(c)  is  denied. 

DILMfciliiiDala 

14.  Ssvaral  cosiments  recommended 
ansflkelivadaleof  18  months  following 
the  publication  of  the  final  rule.  One 
comment  stated  that  the  dietary 
supplement  industry  is  unique  because 
of  the  niunber  of  dietary  supplement 
products  sold  that  are  "private  label," 
that  is  manufactured  for  or  distributed 
by  the  company  named  on  the  label  (the 
brand  owner).  The  comment  noted  that 
many  products  in  the  "private  label" 
category  are  store  brands.  The  comment 
statwl  that  these  facts  mean  that  many 
manufacturers  must  prepare  a  wide 
variety  of  labels  for  the  same  product. 
The  comment  used  the  example  of  one 
company  producing  private  label 
mwchandise  that  may  have  over  10.000 
labels  that  will  need  to  be  conformed  to 
the  new  regulations,  and  that  for  such 
store  brand  private  label  products,  the 
time  it  would  take  to  deplete  the 
inventory  of  labels  is  well  over  18 
months.  The  comment  noted  that  the 
period  to  use  labels  that  state 
"manufactured  for"  and  "distributed 
by"  could  be  easily  as  long. 

FDA  is  persuaded  by  the  majority  of 
the  comments  that  it  is  appropriate  to 
have  the  effective  date  of  this  final  rule 
be  18  months  from  the  date  of  its 
publication,  consistent  with  the  time 
period  allowed  for  the  labels  of 
conventional  foods  to  comply  with  the 
1990  amendments.  FDA  is  addressing 
the  issues  raised  by  these  comments  in 
greater  detail  in  the  final  rule  entitled 


"Food  Labeling:  Statament  of  Identity. 
Nutrition  Labeling  and  Ingredient 
Labeling  of  Dietary  SupplemenU" 
published  alaewhere  in  this  issue  of  the 
Federal 

IV.  Other 

FDA  did  not  receive  any  coounents 
that  dealt  speciffaxUy  with  the  other 
provisions  of  the  pmposal  In  tba 
abaence  of  any  hasit  for  doiag 
othetwiae.  FDA  i«  adopting  thoae 
provisions  as  propoaad. 

V.  Eavironmaatal  lapact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rulu  as 
axmounced  in  the  proposed  rule  (60  FR 
67176).  No  new  iniFormation  or 
comiaaata  have  bean  received  that 
would  afiact  tibm  agency's  previous 
determination  that  there  is  no 
significaol  imptcl  of  the  human 
environoMalSBd  that  an  environmental 
impact  statament  ia  not  required. 

VI.  Paperwork  Reduction  Act 

In  the  dietary  supplement  proposal. 
FDA  stated  its  tentative  conclusion  that 
the  proposed  rule  contains  no  reporting, 
recordkeeping,  labeling,  or  other  third 
party  discloaure  requirements  and  asked 
for  commeots  on  whether  the  proposed 
rule  impoaed  any  paperwork  burden.  No 
comments  were  saoaived  addressing  the 
question  of  paperwork  burden.  FDA 
concludes  tnat  the  labeling  requireaient 
in  this  dociiment  are  not  sxit^ect  to 
review  by  the  Office  of  Managmtent  and 
Budget  because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Pape^ork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  Rather,  the  labeling 
statements  are  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  govenunent  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  that  maximizes 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 


the  economy,  competition,  or  )oba,  or  if 
it  raises  novel  legal  or  policy  isauea.  If 
a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Flexibility  Act  requires 
I  to  analyze  options  that  would 
mjnitniMt  the  economic  impact  of  that 
rule  on  small  entities.  FDA  finds  that 
this  final  rule  is  not  a  significant  rule  as 
defined  by  Executive  Order  12866,  and 
finds  under  the  Regulatory  Rexibility 
Act.  that  the  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Similarly,  it 
has  been  determined  that  this  rule  is  not 
a  major  rule  for  the  purpoae  of 
congressional  review  (Pub.  L.  104-121). 

The  final  rule  does  not  sign>firantfy 
Changs  tke  way  In  which  dains  sre 
made  with  three  avoaptiaas:  (1) 
Percentage  claims  for  dietary 
supplements  that  do  not  have  ROTs  or 
DRV's  are  no  longer  prohibited;  (2) 
dietary  supplements  of  vitamins  and 
minerals  may  now  highlight  an 
ingredient  that  is  not  a  vitamin  or 
minerml.  and  (3)  labels  or  labeling  of 
dietary  supplements  may  include  the 
typea  qf  statements  listed  in  403(r)(6)  of 
the  act  so  long  as  thoae  statements  are 
made  in  accordance  with  requirements 
of  that  section.  With  regards  to  these 
actions,  costs  of  redesigning  labels  mil 
be  iiunirred  only  by  those  firms  wishing 
to  take  advantage  of  the  OSHEA.  With 
respect  to  the  third,  firms  who  wish  to 
make  the  statements  provided  for  in 
section  403(r)(6)  of  the  act  will  incur  the 
additional  cost  of  redesigning  labels  to 
include  the  disclaimer. 

FDA  is  unable  to  quantify  the  benefits 
from  this  final  rule.  Some  consumers 
will  benefit  from  the  additional 
information  about  dietary  ingredients 
that  will  become  available.  However, 
becauae  statements  may  now  be  made 
imder  section  403(r)(6)  of  the  act  for 
some  dietary  ingredients  without  any 
information  being  submitted  to  FDA  to 
demonstrate  that  the  dietary  ingredient 
is  safe,  or  that  it  will  have  its  claimed 
effect,  it  is  uncertain  whether  thi^  final 
rule  will  have  any  significant  health 
benefits. 

This  rule  provides  small  entities  with 
the  opportunity  to  use  certain  claims 
that  were  previously  prohibited.  Small 
entities  will  incur  the  cost  of 
redesigning  labels  to  include  claims 
only  if  making  the  claim  will  be 
profitable  to  the  firm.  In  the  proposed 
rule  (60  FR  67176),  FDA  certified  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  FDA  received  no  objections  to 
that  certification. 


vm. 

The  following  reiinences  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  posons 
hatwnen  9  a.m.  and  4  pan.,  Monday 
Ifciiiiiuli  Friday. 

1.  Tb«  RMaarch  Department.  Pood 
Markatiag  Institute,  'Trands  in  thm  United 
States:  Coosumar  Attitndes  k^b0 
Supemiarkat,"  19W. 

r  Levy,  A  &.  and  &  M.  Owby,  The 
fanpact  (rf  die  ^fLEA  on  Consumer  Recant 
Piadings  from  FDA'*  Food  Label  and 
Nutritkn  Tracking  System.  Executive 
Summary,  January  23, 1996. 

3.  Levy,  A.  S.,  memorandum  to  Camille 
Bis  war.  Likely  Bffectiveness  of  Proposed 
Pannet  RequiranMnt*  for  Disclaimer 
Statement  on  Dietary  Supplement  Products, 
)KBMmj  16. 1M7. 

lial  oTSabiacts  in  21  CFR  Put  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Coametic  Act  and  tmder 
authcmty  delegated  to  the  Commissicmer 
of  Food  and  Drugs.  CTR  put  101  Is 
amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  Tlie  authority  dUtion  for  21  CFR 
part  101  continues  to  read  as  follows: 

Aelhatttr  Sacs.  4,  5, 6  of  the  Fair 
Packaging  and  Labrilng  Act  (IS  U.S.C  14S3. 
1454.  1455);  tecs.  201.  301,  402,  403.  409. 
701  of  the  PederaJ  Pood.  Drug,  and  Cosmetic 
Act  (21  U.S.C  321.  331,  342.  343.  348.  371). 

2.  Section  101.13  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  and  redesignating 
paragraph  (q)(3)  as  paragraph  (q)(3)(i). 
and  adding  new  paragrt^ih  (q)(3)(ii)  to 
read  as  follows: 


1101.19    Nutrtsnteontsnt 


(a)  This  section  and  the  regulations  in 
subpart  D  of  this  part  apply  to  foods  that 
are  intended  for  human  consumption 
and  that  are  ofiTerad  for  sale,  including 
conventional  foods  and  dietary 
supplements. 

(b)  A  claim  that  expressly  or 
implicitiy  characterizes  the  level  of  a 
nutrient  of  the  type  required  to  be  in 
nutrition  labeling  under  §  101.9  or 
under  §  101.36  (that  is,  a  nutrient 
content  claim)  may  not  be  made  on  the 
label  or  in  labeling  of  foods  unless  the 
claim  is  made  in  accordance  with  this 
regulation  and  with  the  applicable 
regulations  in  subpart  D  of  this  part  or 
in  part  105  or  part  107  of  this  chapter. 
•        •        •        •        • 

(q)-   •  • 
(3)  •  •  • 


fli)  Percentage  daims  for  dietary 
supplnnents.  Under  section  403(rM2)(F) 
of  the  act,  a  statement  that  characterises 
the  percentage  level  of  a  dietary 
ingredient  for  which  a  r^erence  daily 
intake  (RIX)  or  daily  reference  valxM 
(DRV)  has  not  beso  establi^ied  may  be 
made  on  the  label  ot  in  l^Mling  of 
dietary  supplements  without  a 
regulation  that  specifically  defines  such 
a  statement.  All  such  claims  shall  be 
accompanied  by  a  lefenal  or  diaclosuie 
statement  in  accordance  with 
paragraphs  (g)  ot  (h)  of  this  section. 

(Aj  Simph  percentage  daims. 
Whenever  a  statement  is  made  that 
characterizes  the  percentage  level  of  a 
dietary  inpedient  for  whi^  there  is  no 
RDI  OT  IHIV.  the  statement  of  the  actual 
amount  of  the  dietary  ingredient  per 
serving  shall  be  declared  next  to  the 
percentage  statement  (e.g.,  "40  percent 
omega-3  fatty  adds,  10  mg  par 
capcule"). 

(B)  Csoipantfrve  percentage  clainu. 
Whenever  a  statement  is  made  that 
characterizes  the  percentage  level  of  a 
dietary  ingredient  for  which  there  is  no 
RDI  or  mv  and  the  statement  draws  a 
comparison  to  the  amotmt  of  the  dietary 
ingredient  in  a  reference  food,  the 
refisrence  food  shall  be  dearly 
identified,  the  amount  of  that  food  shall 
be  identified,  and  the  informatiOTi  on 
the  actual  amount  of  the  dietary 
ingredient  in  both  foods  shall  be 
declared  in  accordance  with  paragraph 
(j)(2)(iv)  of  this  section  (e.g.,  "twice  the 
omega-3  fetty  adds  per  capsule  (80  mg) 
as  in  100  mg  of  menhaden  oil  (40  mg)"]. 
•        •        •         •        • 

3.  Section  101.14  is  amended  by 
removing  paragraph  f  a)(4),  by 
redesignating  paragraphs  (aM5)  and 
(a)(6)  as  paragraphs  (8)(4)  and  (a)(S). 
respectively:  and  by  revising  paragraphs 
(b)(3)(i)  and  (d)f3)  to  read  as  follows: 


f  101.14 
rsQuliewBaiits 


(b)«  •  • 
(3)  •   •  • 

(i)  The  substance  must,  regardless  of 
whether  the  food  is  a  conventional  food 
or  a  dietary  supplement,  amtiibute 
taste,  aroma,  ot  nutritive  value,  or  any 
other  technical  effed  listed  in  §  170.3(o) 
of  this  chapter,  to  the  food  and  must 
retain  that  attribute  when  constmied  at 
levels  that  are  necessary  to  justify  a 
claim;  and 
•        •        •        •        • 

(d)*  •  • 

(3)  Nutrition  labeling  shall  be 
provided  in  the  label  or  labeling  of  any 
food  for  which  a  health  claim  is  made 
in  accordance  with  §  101.9;  for 


restaiuant  foods,  in  accordance  with 
S  101.10;  OT  fOT  dietary  supplements,  in 
accOTdanoa  wdth  $  101.36. 

•        •        •        •       • 

4.  Section  101.54  is  amended  by 
revising  paragraphs  (b)(1),  (c)(1),  and  the 
introdudory  text  of  paragraph  (eKl)  to 
read  as  follows: 


f  101.54    NuManl 


(b)  "Hi^"  claims.  (1)  The  terms 
"hi^,"  "ridi  in."  ot  "excellsnt  source 
of  may  be  used  on  the  Ubel  and  in  the 
lAeling  of  foods,  except  meal  products 
as  defined  in  §  101.13(1)  and  main  dish 
products  as  defined  in  §  101.13(m). 
provided  that  the  food  contains  20 
percent  ot  mwe  of  the  RIM  or  the  DRV 
per  refermce  amount  customarily 
consumed. 

*  •       •        •       • 

(c)  "Good  Source^'  claims.  (1)  The 
terms  "good  source,"  "contains,"  ot 
"provides"  may  be  used  on  the  l^>el 
and  in  the  labeling  of  foods,  except  meal 
products  as  defined  in  %  101.13(1)  and 
main  dish  products  as  defined  in 

$  101.13(m).  i»ovided  that  die  food 
contains  10  to  19  percent  of  the  RDI  ot 
the  DRV  per  refisrence  amoiuit 
customarily  cOTisumed. 

•  -    •        •        •        • 

(e)  "More"  claims.  (1)  A  relative  claim 
using  the  terms  "more,"  "fortified," 
"enriched."  and  "added"  may  be  used 
on  the  label  ot  in  labeling  of  foods  to 
describe  the  level  of  protein,  vitamins, 
minerals,  dietary  fiber,  or  potassium, 
except  as  limited  by  §  101.13(jHl)(i)  and 
except  meal  products  as  defined  in 
$  101.13(1)  and  main  dish  prtiducts  as 
defined  in  §  101.13(m),  provided  that: 

5.  New  §  101.93  is  amended  by  adding 
paragraphs  (b)  through  (a)  to  read  as 
follows: 


f101J3    MolWIcallow 
certain  typea  of 


tor 

on  dietary 


(8)* 


(b)  Disclaimer.  The  requirements  in 
this  section  apply  to  the  label  or 
labeling  of  dietary  supplements  where 
the  dietary  supplement  bears  a 
statement  that  is  provided  for  by  section 
403(r)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Ad  (the  ad),  and  the 
manufacturer,  packer,  or  distributor 
wishes  to  take  advantage  of  the 
exemption  to  section  201(g)(1)(C)  of  the 
ad  that  is  provided  by  compliance  with 
section  403(r)(6)  of  the  ad. 

(c)  Text  fi>r  disclaimer.  (1)  Where 
there  is  one  statement,  the  disclaimer 
shall  be  placed  in  accordance  with 
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paragraph  (d)  of  this  section  and  shall 
state: 

This  statement  has  not  been  evaluated  by 
the  Food  and  Drug  Administration.  This 
product  is  not  intended  to  diagnose,  treat, 
cuie,  or  prevent  any  disease. 

(2)  Where  (here  is  mote  than  one  such 
statement  on  the  label  or  in  the  labeling, 
each  statement  shall  bear  the  disclaimer 
in  accordance  with  paragraph  (c)(l]  of 
this  section,  or  a  pliiral  disclaimer  may 
be  placed  in  accordance  with  paragraph 
(d)  of  this  section  and  shall  state: 

These  statements  have  not  been  evaluated 
by  the  Food  and  £)Tug  Administration.  This 
product  is  not  intended  to  diagnose,  treat, 
cure,  or  prevent  any  disease. 

(d)  Placement.  The  disclaimer  shall  be 
placed  adjacent  to  the  statement  with  no 
intervening  material  or  linked  to  the 
statement  with  a  symbol  (e.g.,  an 
asterisk)  at  the  end  of  each  such 
statement  that  refers  to  the  same  symbol 
placed  adjacent  to  the  disclaimer 
specified  in  paragraphs  (c)(1)  or  (c)(2)  of 
this  section.  On  product  labels  and  in 
labeling  (e.g.,  p>amphlets,  catalogs),  the 
disclaimer  shall  appear  on  each  panel  or 
page  where  there  such  is  a  statement. 
The  disclaimer  shall  be  set  off  in  a  box 
where  it  is  not  adjacent  to  the  statement 
in  question.  «     .,, 

(e)  Typesize.  The  disclaimer  in  ^     - 
paragraph  (c)  of  this  section  shall  appear 
in  boldface  type  in  letters  of  a  typesize 
no  smaller  than  one-sixteenth  inch. 

Dated:  September  11, 1997. 
William  B.  Scholti. 

Deputy  Commissioner  for  Policy. 

[FR  Eioc.  97-24730  Filed  9-22-97;  8:45  am] 

■LUNO  OOOE  41W-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Dodwt  No*.  96fMa4S.  95N-0282.  and 
96H-0347] 

R1NO«»-A09e 

Food  l.abe<ing;  Nutrient  Contant 
Claims:  Definition  for  "High  Potency" 
and  Definition  of  "Antioxidant"  for  Use 
in  Nutrient  Content  Claims  for  Dietary 
Supplements  and  Conventional  Foods 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to:  Define  the  term  "high 
potency"  as  a  nutrient  content  cla^n; 
define  nutrient  content  claims  using  the 
term  "antioxidant"  (e.g.,  "good  soun:e 


of  antioxidants,"  "high  in  antioxidants," 
"more  antioxidants");  and  to  correct  an 
omission  pertaining  to  the  use  of  "sugar 
free"  claims  on  dietary  supplements. 
FDA  is  taking  these  actions  to  provide 
for  the  use  of  additional  nutrient 
content  claims  on  labels  or  in  labeling 
in  accordance  with  provisions  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990. 

EFFECTIVE  DATE:  March  23,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  E.  Brewer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-5483. 

L  Background 

On  June  18.  1993  (58  FR  33731).  FDA 
published  a  proposal  entitled  "Food 
Labeling;  Requirements  for  Nutrient 
Content  Claims  for  Dietary  Supplements 
of  Vitamins.  Minerals.  Herbs,  and  Other 
Similw  Nutritional  Substances" 
(hereinafter  referred  to  as  the  1993 
nutrient  content  claims  proposal).  In 
that  proposal  FDA  requested  comment 
on  several  terms,  including  "high 
potency"  that  are  often  encountered  on 
labels  or  in  labeling  of  dietary 
supplements  and  that  seem  to  imply 
that  the  dietary  supplement  will 
contribute  to  good  health  (58  FR  33731 
at  33748).  The  agency  requested 
comment  on  whether  there  were 
established  meanings  for  these  terms, 
and,  if  so,  whether  they  characterized 
the  level  of  the  nutrients  in  the  food  and 
thus  should  be  considered  to  be  nutrient 
content  claims.  In  1994,  in  its  final  rule 
in  the  nutrient  content  claims 
proceeding  (hereinafter  referred  to  as 
the  1994  nutrient  content  claims  final 
rule),  based  on  the  comments  that  it 
received.  FDA  determined  that  "high 
potency"  is  a  claim  that  characterizes 
the  level  of  a  nutrient  or  nutrients  and, 
therefore,  meets  the  definition  of  a 
nutrient  content  claim  in  §  101.13(b)  (21 
CFR  101.13(b))  (59  FR  378  at  391, 
January  4.  1994). 

One  comment  to  the  1993  nutrient 
content  claims  proposal  stated  that  FDA 
failed  to  address  whether  certain  claims 
regarding  antioxidants  were  within  the 
scope  of  the  proposed  regulation.  In  the 
1994  nutrient  content  claims  final  rule, 
the  agency  stated  that  while  such  claims 
were  not  explicitly  discussed  in  the 
1993  nutrient  content  claims  proposal, 
they  also  are  nutrient  content  claims  (59 
FR  378  at  389). 

However,  given  the  time  constraints 
under  which  FDA  prepared  the  1994 
nutrient  content  claims  final  rule,  the 
agency  was  not  able  to  adopt  a 
definition  either  for  "high  potency"  or 


for  nutrient  content  claims  for 
antioxidants.  FDA  announced  its 
intention  to  review  the  suggestions  for 
a  definition  of  "high  potency"  and 
"antioxidant"  claims  and,  based  on 
information  received  in  the  comments, 
to  propose  an  appropriate  definition  for 
these  terms  (59  FR  378  at  391).  In  the 
Federal  Register  of  December  28, 1995 
(60  FR  67184),  the  agency  published  a 
proposed  rule  entitled  "Nutrient 
Content  Claims:  Definition  for  'High 
Potency'  Claim  for  Dietary  Supplements 
and  Definition  of  'Antioxidant'  for  Use 
in  Nutrient  Content  Claims  for  Dietary 
Supplements  and  Conventional  Foods" 
(hereinafter  referred  to  as  the  high 
potency /antioxidant  proposal). 

The  agency  received  approximately 
70  comments  in  response  to  the  high 
potency/antioxidant  proposal.  A 
niunber  of  comments  supported  the 
proposal,  while  others  disagreed  with 
various  asp>ects  of  the  proposal.  A  few 
comments  addressed  issues  that  are 
outside  the  scope  of  this  rulemaking.  A 
summary  of  the  comments,  the  agency's 
responses  to  the  comments,  and  a 
discussion  of  the  agency's  conclusions 
follow. 

IL  High  Potency 

In  the  high  potency/antioxidant 
proposal,  FDA  proposed  that  the  term 
"high  potency"  may  be  used  on  the 
labels  or  in  the  labeling  of  dietary 
supplements  to  describe  a  nutrient  that 
is  praaant  at  100  percent  or  more  of  the 
RatMeaoe  IDaily  Intake  (RDI)  for 
vitamins  and  minerals,  or  of  the  Daily 
Reference  Value  (DRV)  for  protein  and 
dietary  fiber,  per  reference  amount 
customarily  consumed.  To  describe 
multinutrient  products  as  "high 
potency,"  FDA  proposed  that  at  least 
two-thirds  of  the  nutrients  in  a  product 
must  be  present  at  100  percent  of  the 
RDI  for  vitamins  and  minerals  or  of  the 
DRV  for  protein  and  dietary  fiber  per 
reference  amount  customarily 
consiuned. 

A,  "High  Potency"  as  a  Nutrient  Content 
Claim 

1.  The  majority  of  the  comments 
agreed  that  "high  potency"  is  a  nutrient 
content  claim.  These  comments  stated 
that  the  agency's  definition  has  a  basis 
in  the  labeling  practices  of  the  dietary 
supplement  industry,  and  that 
consumers  are  already  familiar  with  this 
definition.  Some  comments  stated  that 
the  term  "high  potency"  is  commonly 
tmderstood  to  describe  the  level  of  a 
nutrient  or  nutrients  in  a  product, 
particularly  on  dietary  supplements  of 
vitamins  and  minerals. 

On  the  other  hand,  a  few  conunents 
stated  that  "high  potency"  is  not  a 
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nutrient  content  claim.  One  comment 
suggested  that  the  agency  should  lintiit 
the  scope  of  its  nutrient  content  claim 
regulation  of  the  term  "high  potency"  to 
uses  involving  dietary  supplements 
containing  nutrients  with  RDI's  or 
DRV's.  The  comment  noted,  however, 
that  the  term  "potency"  has  other 
meanings  used  in  conjunction  with 
products  containing  dietary  ingredients 
for  which  no  RDI's  or  DRV's  have  been 
established,  and  that  use  of  the  term  on 
such  products  should  continue  to  be 
allowed,  sul^ect  to  the  general 
misbranding  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 

Other  comments  stated  that  the 
agency  should  withdraw  the  proposal 
because  "potency"  has  an  alternative 
meaning  that  FDA  did  not  consider.  One 
comment  stated  that  for  botanicals, 
equivalent  amounts  of  the  same  dietary 
ingredient  from  different  plants  may 
difiler  in  the  magnitude  of  the  biolqgical 
responses  they  produce.  The  comment 
stated  that,  if  the  term  "potency"  is 
incorrectly  used  to  describe  the  level  of 
a  dietary  ingredient,  the  proper 
definition  would  not  be  available  for 
correct  use  in  a  manner  that  would 
provide  truthful  and  accurate 
information  for  consumers.  The    :■  ,  ^^- . 
comment  also  maintained  that  the  use  of 
the  term  "potency"  for  botanicals 
should  be  reserved  for  those  cases 
where  biological  assays  exist.  The 
comment  stated  that  there  would  be  no 
way  of  verifying  the  claim  for  a  dietary 
in^«dient  in  the  absence  of  a  biological 
assay  for  that  dietary  ingredient 

One  comment  requested  that  the 
agency  prohibit  "high  potency"  claims 
for  protein  and  fiber  because  the 
ingestion  of  100  percent  of  the  Daily 
Value  (DV)  for  these  nutrients  in  single 
servings  may  lead  to  deleterious  health 
effects. 

As  noted  in  several  of  the  comments, 
the  term  "high  potency"  is  commonly 
used  to  describe  the  level  of  a  nutrient 
or  nutrients,  particularly  for  dietary 
supplements  of  vitamins  and  minerals 
and,  therefore,  meets  the  definition  in 
§  101.13(b)  of  a  nutrient  content  claim. 
Thus,  FDA  rejects  the  suggestion  that  it 
withdraw  the  proposal  to  define  "high 
potency."  FDA  acknowledges  that  there 
are  other  meanings  for  the  term  "high 
potency."  However,  these  meanings  are 
not  appropriate  for  consideration  in  this 
proceeding  because  they  do  not  describe 
the  level  of  a  nutrient.  For  example,  for 
pharmaceuticals,  "potency"  is  a  means 
of  comparing  the  relative  activities  of 
drugs  in  a  series  (Ref.  1).  The  comment 
that  discussed  the  potency  of  botanicals 
seemed  to  be  ascribing  to  "potency"  a 
meaning  that  is  closer  to  the 
pharmaceutical  use  of  the  term  than  to 


its  use  as  a  nutrient  content  claim.  This 
rulemaking  is  about  foods,  not 
pharmaceuticals. 

Before  terms  like  "potency"  can  be 
used  to  describe  the  level  of  dietary 
ingredients  other  than  vitamins  and 
minerals,  standards  would  have  to  be 
developed  that  provide  a  basis  for 
characterizing  the  level  of  these 
substances.  Qaims  regarding  the 
potency  of  constituents  other  than 
vitamins  or  minerals  would  be 
misleading  or  false  if  made  without  the 
benefit  of  standards  that  establish  the 
validity  of  such  claims.  The  agency 
encourages  the  dietary  supplement 
industry  to  participate  in  developing 
such  standards. 

Moreover,  the  Commission  on  Dietary 
Supplement  Labels  (the  Commission)  is 
conducting  a  study  on,  and  will  provide 
the  agency  with  a  report  containing 
recommendations  for  the  regulation  of 
label  claims  and  statements  for  dietary 
supplements.  Issues  relating  to  the 
"potency"  of  botanicals  and  other 
dietary  ingredients  may  be  addressed  in 
the  Commission's  final  report 
Therefore,  the  agency  believes  that 
consideratian  of  the  issue  of  alternate 
uses  for  the  term  "potency"  should  be 
delayed  at  least  until  issuance  of  a  final 
report  from  the  Commission. 

For  dietary  supplements  of  vitamins 
and  minerals,  comments  supported  the  . 
agency's  tentative  view  that  tie  term 
"high  potency"  imambiguously  suggests 
that  the  nutrients  are  present  at  a  certain 
level.  However,  such  support  was  not  as 
obvious  for  "high  potency"  claims  on 
products  containing  protein  or  fiber. 
The  agency  acknowledges  the  concern 
raised  by  one  of  the  comments  about  the 
long-term  health  effects  of  the  ingestion 
of  100  percent  of  the  DV  for  protein  or 
fiber  in  single  servings.  In  recognition  of 
this  concern,  and  because 
manu&ctiu^rs  who  wish  to  highlight 
the  level  of  protein  or  fiber  in  a  product 
may  use  other  defined  terms  (e.g.,  "good 
source,"  "high,"  "more")  or  amoimt  or 
percent  statements  As  described  in 
§101.13(1)  (e.g.,  "30%  of  the  DV  for 
protein"),  the  agency  concludes  that  it 
is  appropriate  to  limit  the  scope  of  this 
definition  to  nutrients  with  RDI's  (i.e., 
vitamins  and  minerals).  Manufacturers 
also  may  use  other  descriptive  terms  for 
protein  and  fiber  (e.<g.,  terms  that  '■"' 
describe  the  quality  of  protein  or  the 
solubility  of  fiber),  as  long  as  such 
claims  are  truthful  and  not  misleading. 
Accordingly,  FDA  is  modifying 
proposed  §  101.54(f)(1)  (redesignated  as 
paragraph  (f)(l)(i))  and  (f)(2)  to  reflect 
that  the  definition  of  "high  potency"  is 
limited  to  vitamins  or  minerals.  This 
definition  of  "high  potency"  precludes 


the  use  of  this  nutrient  content  claim  fat 
protein  and  fiber.  o 

B.  Application  to  Conventional  Foods 

2.  Several  comments  from  the 
conventioi>al  food  indtistry  opposed  the 
provision  that  limited  use  of  the  term  , 
"high  potency"  to  the  labels  and 
labeling  of  dietary  supplements.  These 
comments  argued  that  the  proposal 
would  establish  an  elite  nutrient  content 
claim  offering  attractive  marketing 
opportunities  available  only  to  dietary 
supplements.  The  comments 
maintained  that  this  policy  would  send 
the  misleading  message  that  nutrients 
obtained  from  dietary  supplements  are 
an  especially  efficacious  way  of 
achieving  a  balanced  diet  The 
comments  also  stated  that,  given  ciuient 
consumer  awareness  of  nutrition,  the 
term  "high  potency"  may  be  appropriate 
for  conventional  foods. 

The  comments  pointed  out  that  there 
are  several  conventional  foods  that 
achieve  100  percent  of  the  DV  of  a 
single  nutrient  without  fortification 
(e.g.,  vitamin  C  in  orange  juice,  vitamin 
A  in  carrots)  as  well  as  a  niunber  of 
foods  that  achieve  100  percent  DV  for 
the  majority  of  nutrients  through 
fortification.  The  comments  stated  that 
the  options  for  describing  100  percent  of 
the  RDI  or  DRV  are  limited  (e.g.,  "100 
percent  DV  of  Vitamin  C,"  "100  percent 
DV  of 'X'  vitamins  and  minerals").  One 
comment  suggested  that  FDA  define 
synonyms  for  "high  potency"  that 
would  be  more  appropriate  for 
conventiopal  foods  (e.g.,  "ultra  high," 
"naturally  ultra  high").  The  comment 
suggested  that  FDA  establish  an  "extra 
high"  claim  for  which  any  food 
providing  at  least  30  percent  of  the  DV 
of  a  nutrient  would  qualify.  The 
comment  stated  that  such  a  claim  would 
enable  such  foods  as  fluid  milk  to  be 
labeled  as  "extra  high"  in  calcium. 
Another  comment  suggested  that 
"superior  source  of  or  "outstanding 
soiuce  of  may  be  appropriate 
synonyms  for  "high  potency"  for 
conventional  foods  (e.g.,  see  56  FR 
60366,  November  27,  1991;  58  FR 
33715,  Jime  18. 1993;  59  FR  354, 
January  4, 1994;  and  59  FR  395.  January 
4, 1994). 

FDA  does  not  wish  to  foster  the 
notion  that  dietary  supplements  are  a 
superior  (or  an  inferior)  source  of 
nutrients  or  to  promote  disptarate 
marketing  opportunities  for  dietary 
supplements  and  conventional  foods. 
With  regard  to  labels  and  labeling,  the 
agency  is  committed  to  supporting  as 
much  parity  between  conventional 
foods  and  dietary  supplements  as  is 
possible  consistent  with  the  act  (e.g.,  see 
56  FR  60366.  November  27. 1991;  58  FR 
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33715,  )UD0  18. 1993;  and  59  FR  354, 
January  4,  1994). 

The  agency  is  persuaded  that  the  term 
"high  potency"  can  be  meaningful  and 
helpful  to  consumers  in  constructing 
healthy  daily  diets.  If  FDA  were  to 
adopt  the  same  definition  of  "high 
potency"  for  conventional  foods  as  for 
dietary  supplements,  given  the 
acceptance  and  understanding  of  this 
term  from  its  use  on  supplements,  there 
is  little  likelihood  that  constmiers 
would  be  confused  about  the  meanii^  ol 
the  claim  were  it  to  appear  oa 
conventional  foods.  The  agency 
concludes  that  the  term  will  Likely  be 
useful  in  higKKghting  for  consiunen 
those  products  (either  dietuy 
supplements  or  conventional  foods)  that 
contain  100  percent  or  more  of  the  DV 
for  specific  nutrients  in  one  serving. 
Therefore,  FDA  is  not  adopting 
proposed  §  101.13(b)(6),  which  would 
have  limited  the  use  of  "high  potency" 
to  dietary  si^plements.  FDA  also  is 
revising  proposed  $  101.54(fXl) 
(redesignated  as  paragraph  (f)(l)(i))  and 
(f)(2)  to  remove  the  restriction  that  the 
term  "high  potency"  be  used  only  on 
dietary  supplements. 

The  possibility  of  foods  achieving  100 
percent  of  the  DV  for  certain  nutrients 
through  fortification  was  raised  in  one 
of  the  comments.  FDA  has  considered 
the  appropriateness  of  fortifying  a  food 
to  meet  this  requirements  for  braring  the 
nutrient  content  claims  in  consideration 
of  the  terms  "more"  (56  FR  60421, 
Novembw  27, 1991  and  58  FR  2302, 
January  6,  1993)  and  "healthy"  (59  FR 
24232,  May  10,  1994).  The  agency  sUted 
that,  although  random  fortification 
could  lead  to  deceptive  and  misleading 
claims,  fortification  of  foods  in 
accordance  with  the  policy  set  out  in 
§  104.20  (21  CFR  104.20)  would  ensure 
that  the  fortification  was  rational,  and 
that  the  resultant  claims  would  not  be 
misleading. 

FDA  has  previously  stated  that 
fortifying  a  food  of  little  or  no 
nutritional  value  for  the  sole  purpose  of 
qualifying  that  food  for  a  health  claim 
is  misleading  for  several  reasons.  First, 
there  is  great  potential  to  confuse 
consiuners  if  foods  like  sugars,  soft 
drinks,  and  sweet  desserts  are  fortified 
to  qualify  for  a  claim,  when,  at  the  same 
time,  dietary  guidance  as  contained  in 
the  U.S.  Department  of  Agriculture's 
(USDA's)  and  U.S.  Department  of  Health 
and  Human  Services'  (DHHS')  1995 
Dietary  Guideline  for  Americans,  for 
example,  states  that  these  foods  provide 
calories  and  littie  else  nutritionally  (Ref. 
2).  Indiscriminate  fortincation  of  such 
foods  with  one  nutrient  would  not  make 
such  foods  consistent  with  dietary 
guidelines  and  may  encourage 


overfortificatian  of  the  food  supi^y  (e.g., 
vitamin  or  mineral  addition  to  soft 
drinks).  Consistent  writh  the  provisions 
for  "mose"  and  "healthy"  claims,  the 
agency  concludes  that  adherence  to  the 
principles  stated  in  its  fortification 
policy  in  $  104.20  wrill  ensure  that  a 
food  is  not  indiscriminately  fortified  for 
the  sole  purpose  of  making  a  "high 
potency"  claim.  Accordingly,  the 
agency  is  adding  new  §  101.54(f)(3) 
which  states  that,  where  complioKe 
with  the  definition  of  "high  potency"  is 
based  on  a  nutrient  that  has  been  added 
to  the  food  (other  than  a  dietary 
supplement),  fc»tification  shall  be  in 
accordance  with  the  policy  cm 
fortification  of  fooda  in  §  104.20. 

The  agency  points  out  that  it  is  in  the 
process  of  reviewing  its  policy  on 
fbrtificatian  for  the  purpose  of  making 
health  claims.  Currentiy,  no  expressed 
or  implied  heehh  claims  may  be  made 
on  the  label  or  in  labeling  for  a  food 
unless  the  food  contains  10  percent  or 
more  of  the  RDI  or  DRV  for  vitamin  A, 
vitamin  C,  iron,  calcium,  protein,  or 
fiber  per  reference  amount  customarily 
consumed  before  any  nutrient  addition 
(see  §  101.14(e)(6)  (21  CFR  101.14(eK6)). 
In  response  to  petitions  from  the 
National  Food  Processors  Association 
and  the  American  Bakers  Associations, 
FDA  proposed  modifications  to 
§  101.14(e)(6)  to  allow  fruit  and 
vegetable  products  comprised  solely  of 
fruits  and  vegetables,  enriched  grain 
products  that  conform  to  a  standard  of 
identity,  and  certain  other  products  that 
do  not  contain  10  percent  of  one  of  the 
six  listed  nutrients,  to  bear  health 
claims  if  they  meat  all  other 
requirements  for  the  claim.  FDA  is 
reviewing  comments  on  this  proposal 
(60  FR  66206.  December  21, 1995). 

With  regard  to  synonyms  for  nutrient 
content  claims,  the  ^ency  has  stated 
(58  FR  2302  at  2320): 

Because  t  goal  of  the  1990  amandments  is 
to  make  nutrition  information  on  the  label  or 
labeling  of  foods  available  in  a  form  that 
consumers  can  use  to  follow  dietary 
guidelines  (H.  Rapt.  101-538.  supra,  10),  and 
the  act  envisions  that  synonyHic  for  defined 
terms  can  be  an  appropriate  means  to 
communicate  such  information,  the  agency 
will  evaluate  synonyms  according  to  the 
standard  in  the  1990  amendments,  i.e..  that 
the  term  is  ceounonly  understood  to  have  the 
same  meaning  as  a  defined  term.  In  doing  so, 
FDA  intends  to  be  open  to  considering  terms 
tliat  meet  this  standard.  However.  FDA  does 
not  intend  to  permit  any  synonym  that  it 
believes  would  be  unrlwar  in  meaning  to 
consumers  with  respect  to  charactarizing  the 
level  of  a  nutrtant  in  a  food. 

The  agency  has  no  evidence  that 
terms  such  as  "superior  source  of  or 
"outstanding  source  of  are  commonly 
imderstood  to  have  the  same  meaning  as 


"hi^  potency."  Likewise,  FDA  is  not 
aware  of  any  basis  on  which  it  oonld 
find  that  terms  such  as  "very,"  "ultra." 
or  "extra"  would  be  understood  by 
consiuners  to  be  synonymous  with 
"high  potency."  Furthwmore,  terms 
such  as  "ultra"  do  not  signify  the 
quantity  present  and  therefore  may  not 
provide  meaningful  information  to  the 
consumer.  Therefore,  FDA  is  not  . 
authorizing  these  tenna  for  use  as 
synoaymM  to  the  "high  potmcy" 
nutrient  content  claim.  Intereatod 
parties  may  petition  the  agency  to 
authorize  synonyms  or  new  nutrient 
content  claims  utnder  the  procedures 
described  in  §  101.69  (21  CFR  101.69). 
The  agency  also  points  out  that,  on 
October  25. 1994.  tiie  National  Food 
Processors  Association  (NFPA) 
petitioned  FDA  to  initiate  rulemaking 
for  the  adoption  of  amendments  to  the 
regulations  governing  nutrient  content 
r)niin«  and  health  claims.  Among  other    ^ 
things,  the  petition  requested  that  the 
agency  allow  manufacturers  to  tie  or 
"anchor"  an  imdefined  term  (e.g., 
"loads  of)  to  a  defined  nutrient  content 
claim  (e.g..  "high")  as  a  synonym  for 
that  defined  term,  without  FDA 
preclearance  of  the  undefined  term, 
when  the  terms  are  understood  l^ 
consiuners  to  have  the  same  meaning, 
when  such  claims  are  made  in 
accordance  ■with  the  requirements  for 
the  defined  term,  and  when  the  defined 
term  also  appears  in  the  product's 
labeling.  The  proposal  responding  to  the 
NFPA  petition  published  on  December 
21,  1995  (60  FR  66206).  FDA  is 
currentiy  evaluating  comments  to  that 
proposal. 

C.  100  Percent  Criterion 

3.  Many  comments  supported  the 
proposal  to  define  "high  potency"  as 
100  percent  of  the  DV. 

One  comment  from  a  trade  associatioa 
for  dietary  supplement  manufacturers 
objected  to  the  basis  for  selecting  100 
percent  of  the  DV  as  the  requirement  for 
high  potency.  The  association  argued 
that  100  percent  is  not  sufficient  to  meet 
the  needs  of  practically  all  healthy 
persons,  at  least  for  some  nutrients,  and 
that  this  amoimt  is  not  necessarily  the 
amount  that  some  consimiers  require  to 
meet  what  they  consider  optimal  targets 
for  nutrient  intake. 

One  comment  stated  that  consiuners 
will  luiderstand  "full  potency"  to  equal 
100  p>ercent  of  the  DV,  but  that  the  term 
"high  potency"  conveys  the  impression 
that  the  nutrient  content  is  above  100 
percent.  The  comment  stated  that  to 
avoid  confusion  and  protect  consumers 
from  misleading  information.  FDA 
should  not  adopt  a  definition  for  "high 
potency"  luitil  it  has  conducted  a 
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survey  of  consumers  of  dietary 
supplements  concerning  public 
understanding  of  the  meaning  of  the 
terms  "high  potency"  and  "full 
potency."  The  comment  recommended 
that  FDA  adopt  not  one  but  two  nutrient 
content  claims,  one  for  "full  potency" 
and  another  for  "high  potency  "  Other 
conunents  stated  tbat  "full  potency"  is 
not  an  appropriate  synonym  for  "high 
potency"  but  offered  no  explanation. 

A  couple  of  comments  suggested  that 
the  proposed  regulations  be  revised  to 
define  "high  potency"  for  the  B 
vitamins  as  well  as  vitamins  C  and  E  as 
above  100  percent  of  their  respective 
DV's  to  be  consistent  witii  current 
marketing  practices  that  typically 
package  these  nutrients  in  amounts  well 
above  100  percent  of  the  DV  for  each 
nutrient. 

The  agency  rejects  the  comment  that 
objected  to  the  basis  for  the  definition 
of  "high  potency."  The  RDI's  are  based 
on  the  Natioiud  Academy  of  Sciences' 
Recommended  Dietary  Allowances 
(NAS  RDA's)  and  are  the  cornerstone  for 
several  nutrient  content  claims.  Since 
the  inception  of  the  nutrition  labeling 
program  (37  FR  6493,  March  30, 1972), 
FDA  has  relied  on  the  judgment  of  the 
NAS'  Food  and  Nutrition  Board 
concerning  the  essentiality  of  particular 
nutrients  in  human  nutrition  and  for 
recommendations  regarding  the 
required  levels  of  those  nutrients  to 
meet  the  needs  of  practically  all  healthy 
persons.  The  NAS'  RDA's  remain  the 
most  widely  accepted  and  respected 
source  of  information  on  human 
nutrient  requirements. 

The  NAS  is  in  the  process  of  revising 
the  basis  for  the  RDA's  and  may 
consider  optimal  nutrition  and  the 
prevention  of  chronic  disease  in 
developing  a  future  edition  of  the  RDA's 
(Ref.  3).  FDA  expects  that  label 
reference  values  and  nutrient  content 
claims  will  evolve  in  tandem  with  the 
RDA's.  In  the  interim,  the  agency 
concludes  that  the  RDA's,  and  the 
principles  on  which  they  are  based, 
form  a  firm  foundation  on  which  to 
establish  certain  label  reference  values 
and  their  derivatives,  the  nutrient 
content  claims. 

FDA  did  not  propose  a  definition  for 
"full  potency."  In  tiie  high  potency/ 
antioxidant  proposal,  FDA  requested 
comment  on  whether  the  term  "full 
potency"  is  generally  viewed  by 
consumers  as  a  synonym  to  "high 
potency"  (60  FR  67184  at  67189).  The 
agency  is  not  persuaded  by  the 
comment  that  suggested  that  consumers 
interpret  "full  potency"  to  mean  100 
percent  of  the  DV  and  "high  potency" 
to  mean  more  than  100  percent  because 
the  comment  did  not  supply  any 


support  for  its  assertions.  In  fact,  FDA 
did  not  receive  comments  supporting 
"full  potency"  as  a  synonym  for  "high 
potency."  Therefore,  the  agency  is  not 
defining  "full  potency"  as  a  synonym 
for  "high  potency." 

FDA  does  not  consider  that  it  is 
necessary  to  adopt  a  separate  definition 
for  "full  potency"  because  of  the  lack  of 
evidence  that  this  term  describes  the 
level  of  a  nutrient,  and  that  it  should  be 
considered  a  nutrient  content  claim. 
Further,  the  agency  is  not  persuaded 
that  consumer  research  is  necessary  to 
define  "high  potency"  at  100  percent  of 
the  RDI  given  that  most  of  the  comments 
supported  this  definition. 

The  agency  sees  no  reason  to  alter  the 
definition  of  "high  potency"  to  require 
higher  levels  of  certain  nutrients 
because  the  definition  of  "high 
potency"  does  not  preclude 
manufacturers  of  the  B  vitamins, 
vitamin  C,  or  vitamin  E  from  marketing 
these  vitamins  at  levels  above  100 
percent  of  the  RDI.  The  comment  did 
not  include  an  alternate  . 
recommendation  for  a  definition,  nor 
did  it  include  any  data  in  support  of  its 
assertion  regarding  the  current  levels  of 
the  B  vitamins  or  vitamins  C  and  E 
marketed  in  dietary  supplements. 

D.  Muitinutrient  Products 

4.  The  majority  of  comments 
supported  the  criterion  that  two-thirds 
of  the  nutrients  present  in  a 
muitinutrient  product  must  be  present 
at  100  percent  of  the  DV  to  bear  a  "high 
potency"  claim. 

One  comment  stated  that  FDA's  tally 
of  the  nutrients  likely  to  be  present  at 
levels  less  than  100  percent  of  the  DV 
is  incomplete,  and,  therefore,  the 
requirement  that  2/3  of  the  nutrients  be 
present  at  100  percent  of  the  RDI  may 
be  more  rigid  than  was  actually 
intended.  The  comment  stated  that 
biotin  is  an  extremely  expensive 
ingredient  and  is  seldom  included  at 
100  percent  of  the  RDI.  The  comment 
maintained  that  some  trace  minerals  are 
commonly  present  at  less  than  100 
percent  of  the  RDI,  and  that  the 
definition  of  "high  potency"  should  not 
require  unifonnfy  high  levels  of  these 
nutrients.  The  comment  stated  that 
some  products  intended  for  men  or  for 
the  elderly  now  provide  less  than  the 
RDI  levels  of  iron  which  represents  a 
desirable  trend.  The  comment  stated 
that  requiring  that  one-half  of  the 
nutrients  be  present  at  100  percent  of 
the  RDI  is  more  appropriate  than 
requiring  that  two-thirds  be  present  at 
100  percent  t&bear  the  "high  potency" 
claim. 

One  comment  suggested  that  the  term 
"high  potency"  be  used  on  the  label  or 


in  the  labeling  of  a  dietary  supplement 
to  describe  the  product  if  all  of  the 
nutrients  with  RDI's  or  DRV's  in  the 
product  are  at  100  percent  or  more,  with 
the  exception  of:  (a)  The  11  nutrients 
deemed  impractical  or  imprudent  in  the 
high  potency/antioxidant  proposal  to 
include  at  100  percent  of  RDI  or  DRV 
levels;  and  (b)  die  essential  nutrient 
iron,  because  daily  supplementation  at 
100  percent  of  the  RDI  level  is  not 
deemed  prudent  for  all  people. 

One  comment  recommended  that 
FDA  permit  muitinutrient  products  that 
contain  one  or  more  nutrients  to  use  the 
term  "high  potency"  along  with  a 
specific  nuteient  referenced  in  the 
nutrient  content  claim.  As  an  example, 
the  comment  suggested  that  if  the 
muitinutrient  product  contains  100 
percent  of  the  RDI  for  vitamin  C,  the 
product  should  be  allowed  to  bear  the . 
claim  "high  potency  vitamin  C."  The 
comment  also  suggested  that  if  the 
muitinutrient  product  contains  50 
percent  or  more  nutrients  that  are  ehove 
RDI  levels,  the  product  should  be 
allowed  to  declare  "high  potency"  with 
an  asterisk.  The  comment  stated  that  the 
asterisk  would  correspond  with  a  same 
panel  reference  that  lists  the  nutrients 
with  RDI's  or  DRV's  at  100  percent  of 
their  label  reference  values. 
Alternatively,  the  comment  suggested 
that  a  company  could  use  a  phrase  such 
as  "See  Supplement  Facts  Panel  for  a 
complete  listing,  7  of  12  nutrients  in 
this  product  exceed  RDI/DRV  levels"  to 
draw  attention  to  the  number  of 
nutrients  present  at  100  percent  of  the 
RDI  or  DRV. 

The  agency  points  out  that  the 
number  of  nutrients  eligible  to  bear  a 
"high  potency"  nutrient  content  claim 
has  changed  from  what  was  proposed 
because  the  claim  is  now  limited  to  the 
vitamin  or  mineral  content  of  the  food 
product.  However,  two-thirds  is  a 
reasonable  proportion  of  nutrients  that 
should  be  present  for  a  muitinutrient 
product  to  bear  the  "high  potency" 
claim.  To  be  able  to  characterize  a 
dietary  supplement  or  conventional 
food  as  "high  potency,"  that  claim 
ought  to  reflect  the  nature  of  the  food. 
For  a  product  to  bear  this  claim,  it  is 
reasonable  to  expect  that  significanUy 
more  than  half  of  the  RDI  nutrients  in 
the  food  meet  the  "high  potency" 
standard.  The  two-thirds  requirement 
appropriately  captures  this  expectation. 
Hence,  FDA  rejects  the  suggestion  that 
only  50  percent  of  the  nutrients  in  a 
muitinutrient  product  be  present  at  the 
requisite  level  to  qualify  for  a  "high 
potency"  claim. 

FDA  concludes  that  the  provision  that 
two-thirds  of  the  nutrients  be  present  at 
100  percent  of  the  RDI  for  a 
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multinutrient  product  to  bear  the  term 
"high  potency"  is  sufficiently  flexible  to 
account  for  the  presence  at  less  than  100 
percent  of  the  DV  for  iron,  biotin,  and 
those  trace  minerals  that  are  typically 
not  found  at  100  percent  of  the  DV. 
Because  this  final  rule  revises  the 
proposed  definition  of  "high  potency" 
to  include  conventional  foods,  FDA  has 
revised  §  101.54(f)(2)  to  refer  to  all 
multinutrient  products,  not  jiist  dietary 
supplements. 

Tnere  is  nothing  in  the  high  potency/ 
antioxidant  prop<Mal  that  precludes  use 
of  such  terms  as  "high  potency  vitamin 
C  or  the  use  of  asterisks  that  refer  to 
a  listing  of  nutrients  that  are  present  at 
100  or  more  percent  of  the  RDI,  either 
for  a  single  or  a  multinutrient  product 
To  emphasize  the  foct  that  the  vitamins 
or  minerals  present  at  100  percent  or 
more  of  the  DV  can  be  described  by  the 
term  "high  potency,"  FDA  is  revising 
proposed  §  101.54(f)(1)  (redesignated  as 
paragraph  (f)(l)(i))  to  state  that  the  term 
"high  potency"  can  be  used  to  describe 
individual  vitamins  or  minerals  that  are 
present  at  100  percent  or  more  of  the 
RDI.  However,  if  the  term  "high 
potency"  is  used  on  the  label  of  a 
multinutrient  product  to  refer  to  the 
entire  product,  the  two-thirds  criterion 
must  be  met.  There  is  nothing  in 
$  101.54(f)  that  precludes  other 
descriptive  statements  (e.g.,  "7  of  12 
nutrients  in  this  product  exceed  RDI/ 
DRV  levels")  as  long  as  they  are  truthful 
and  not  misleading. 

FDA  recognizes  that  there  are 
"combination"  products  that  contain,  in 
addition  to  vitamins  and  minerals, 
dietary  ingredients  for  which  no  label 
reference  value  has  been  established 
(e.g.,  botanicals).  (See  comment  1  of  this 
docimient.)  FDA  advises  that  the  label 
or  labeling  of  such  products  must 
clearly  identify  which  dietary 
ingredients  are  being  described  by  the 
term  "high  potency"  (e.g.,  "botanical  'X' 
with  high  potency  vitamin  D"),  so  that 
FDA  can  evaluate  the  appropriateness  of 
the  claim  tmder  the  definition  for  high 
potency  in  §  101.54.  Where  there  is  any 
ambiguity  regarding  the  use  of  the  term 
"high  potency,"  the  agency  will 
evaluate  the  claim  on  a  case-by-case 
basis  in  the  context  of  the  entire  label 
and  labeling  to  determine  whether  the 
claim  is  being  used  to  describe  the  level 
of  a  nutrient  or  to  describe  the  product 
Accordingly,  FDA  is  adding  new 
§  101.54(f)(l)(ii)  to  state  that  products 
that  contain  vitamins  or  minerals  as 
well  as  other  nutrients  or  dietary 
ingredients  shall  clearly  identify  which 
ingredients  are  described  by  the  term 
"high  potency." 

5.  A  couple  of  comments  stated  that 
it  is  possible  that  some  substances  that 


are  technically  vitamins  and  minerals 
are  present  in  multingredient  products 
at  less  than  2  percent  of  the  DV  (and 
hence  are  excluded  from  nutrition 
labeling)  but  perform  technological 
functions  in  the  finished  supplement. 
The  conunents  suggested  that  these 
ingredients  should  not  be  part  of  the 
denominator  in  determining  whether  a 
product  meets  the  two-thirds  criterion 
for  a  "high  potency"  claim.  The 
comment  recommended  that  proposed 
$  101.54(f)(2)  be  revised  to  clarify  that 
vitamins  or  minerals  present  at  less  than 
2  percent  of  the  DV  are  excluded  from 
being  counted  with  the  one-third  of  the 
nutrients  that  may  be  present  to  qualify 
for  the  claim. 

FDA  agrees  that  nutrients  present  in 
insignificant  amounts  should  be 
excluded  from  being  Counted  in  the 
denominator  for  determining  the  ratio  of 
nutrients  present  at  100  percent  of  the 
RDI  as  long  as  they  are  used  for 
technological  purposes  only  and  are 
declared  only  in  the  ingredient 
statement  These  same  criteria  are  used 
in  §  101.9(c)(8Hii)(B)  (21  C3FR 
101.9(c)(8)(ii)(B))  to  define  vitamins  and 
minerals  that  may  be  omitted  &om 
nutrition  labeling.  For  vitamiixs  and 
minerals  in  conventional  foods  and 
dietary  supplements,  the  agency  defines 
any  amount  less  than  2  percent  of  the 
RDI  as  insignificant  (see 
§  101.9(c)(8)(iii)).  Accordingly,  the 
agency  is  revising  proposed 
§  101.54(f)(2)  to  state  that  the  term  "high 
potency"  may  be  used  on  the  label  or  in 
the  labeling  of  a  food  product  to 
describe  the  product  if  it  contains  100 
percent  or  more  of  the  RDI  for  at  least 
two-thirds  of  the  vitamins  and  minerals 
that  are  listed  in  §  101.g(c)(8)(iv)  and 
that  are  present  in  the  product  at  2 
percent  or  more  of  the  RDI  (e.g.,  "High 
potency  multivitamin,  multimineral 
dietary  supplement  tablets"). 

m.  Antioxidanti 

In  the  high  potency /antioxidant 
proposal.  FDA  proposed  that  the  term 
"antioxidant"  be  defined  as  a  collective 
term  inclusive  of  vitamin  C,  vitamin  E. 
and  beta-carotene  when  used  as  part  of 
a  nutrient  content  claim  (e.g.,  "good 
source  of  antioxidants").  The  agency 
proposed  that  the  levels  of  these 
nutrients  must  be  sufficient  to  qualify 
for  a  nutrient  content  claim  that 
characterizes  the  level  of  antioxidants  in 
a  food  without  further  specifying  the 
antioxidant  nutrient.  For  example,  to 
qualify  for  a  "high  in  antioxidants" 
claim.  FDA  proposed  that  the  product 
must  contain  20  percent  or  more  of  the 
RDI  for  vitamin  C  and  for  vitamin  E  per 
reference  amount  customarily 
consvuned,  and  that  20  percent  or  more 


of  the  RDI  for  vitamin  A  must  be  present 
as  beta-carotene  per  reference  amoimt 
customarily  consumed.  The  agency 
proposed  that  if  the  food  does  net 
contain  all  three  antioxidants  at  the 
requisite  level,  the  claim  must  specify 
which  antioxidants  in  the  food  meet  the 
required  level  (e.g..  "high  in  antioxidant 
vitamins  C  and  E").  FDA  proposed  that 
nutrient  content  claims  for  antioxidants 
be  authorized  for  both  conventional 
foods  and  dietary  supplements.  Finally, 
the  agency  proposed  that  a  collective 
term  (e.g.,  "complete  antioxidant 
complex,"  "antioxidant  complex")  may 
be  used  on  the  labels  or  in  labelins 
provided  that  vitamin  C  and  vitaimn  E 
are  present  at  10  percent  or  more  of  the 
RDI  per  reference  amount  customarily 
consumed,  and  that  10  percent  or  more 
of  the  RDI  for  vitamin  A  is  present  as 
beta-carotene  per  reference  amount 
customarily  consumed. 

A.  Underlying  Concepts 

6.  A  f(Bw  comments  requested  that  the 
agency  withdraw  the  proposal.  One 
comment  stated  that  the  proposal  did 
not  discuss  the  characteristics  of 
botanicals  or  other  nonnutrients  that  act 
as  antioxidants  in  the  human  body. 
Another  comment  suggested  that  the 
agency  broaden  its  definition  to 
encompass  all  vitamins,  minerals,  and 
plant  compounds  involved  in 
antioxidant  processes.  This  comment 
suggested  that  FDA  rely  on  the  20 
percent  criterion  (i.e.,  20  percent  or 
more  of  the  DV,  the  definition  for 
"high"  claims)  for  those  nutrients  with 
RDI's  but  permit  the  use  of  the  content 
claim  using  the  term  "antioxidants" 
with  an  asterisk  for  all  other  such 
substances  when  present  in  any 
cognizable  amount  in  food.  For 
example,  the  conunent  suggested  that 
the  asterisk  correspond  with  the  same 
panel  reference  to  the  following 
statement:  "This  product 

contains ,  an  antioxidant.  An 

RDI  reference  amount  has  not  been 
established  for  this  nutrient"  One 
comment  stated  that  only  RDI  nutrients 
should  be  permitted  to  claim  "high  in 
antioxidants"  or  "good  source  of 
antioxidants"  but  argued  that  terms 
such  as  "contains"  or  "provides 
antioxidants"  should  be  available  for 
use  with  other  proven  antioxidants. 

The  agency  rejects  the  suggestion  that 
the  antioxidant  proposal  be  withdrawn. 
The  purpose  of  this  rulemaking  is  to 
define  a  term  used  in  nutrient  content 
claims  that  characterize  the  level  in 
foods  of  certain  antioxidant  nutrients. 
Without  such  a  definition,  claims  on  the 
label  or  in  labeling  of  food  that  describe 
the  level  of  "antioxidants"  would, 
under  section  403(r)(l)(A)  of  the  act  (21 
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U.S.C.  343(r)(l)(A)).  misbrand  the 
products  on  which  they  appear. 

Under  section  403(r)(l)(A)  of  the  act, 
a  claim  that  characterizes  the  level  of 
any  nutrient  which  is  of  the  type 
required  by  section  403(q)(l)  or  (q)(2)  to 
be  listed  in  nutrition  labeling  may  not 
be  made  unless  the  claim  is  made  in 
accordance  with  a  regulation  that  FDA 
adopts  under  section  403(r)(2)  to  define 
the  claim.  This  rulemaking  is  intended 
to  define  the  circumstances  in  which 
claims  can  be  made  that  characterize  the 
level  of  "antioxidant"  substances  in 
food.  Unless  FDA  completes  this 
rulemaking,  labels  of  dietary 
supplements,  as  well  as  of  other  foods, 
cannot  contain  statements  \haX. 
characterize  the  levels  of 
"antioxidants." 

The  agency  is  not  persuaded  that  the 
term  "antioxidants."  when  used  in 
defined  nutrient  content  claims,  should 
be  broadened  to  include  all  substances 
involved  in  antioxidant  processes.  The 
purpose  of  this  rulemaking  is  not  to 
delineate  all  known  antioxidants.  The 
comments  that  stated  that  there  are 
other  dietary  ingredients  that  act  as 
antioxidants  reflect  a  misinterpretation 
of  FDA's  intent.  FDA  is  not  restricting 
all  label  and  labeling  statements  about 
antioxidants  to  statements  about  only  a 
limited  number  of  nutrients.  Rather,  the 
agency  is  defining  the  circumstances  in 
which  claims  that  characterize  the  level 
of  nutrients  that  have  antioxitiant 
activify,  such  as  "high  in  antioxidants" 
can  be  made  in  compliance  with  the 
requirements  of  the  act.  As  stated  above, 
manufacturms  cannot  make  label 
statements  that  characterize  the  level  of 
a  nutrient  unless  FDA  has  defined  such 
statements  by  regulation  (see  section 
403(r)(l)(A)  of  the  act),  and  FDA  caimot 
define  such  statements  unless  it  has  a 
reference  point,  that  is  an  RDI  or  DRV, 
against  which  to  measure  the  nutrient 
levels.  Many  of  the  plant  compounds 
referred  to  in  the  comments  as 
antioxidants  (e.g..  lycopene.  lutein, 
polyphenols)  do  not  have  RDI's,  and 
thus  it  is  not  possible  to  characterize  the 
level  of  these  substances  because  there 
is  no  standard  against  which  to  do  so. 
Consequently,  they  cannot  be  the 
subject  of  nutrient  content  claims  at  this 
time.  However,  FDA  did  not  intend  in 
this  rulemaking  to  decide  whether  these 
substances  have,  or  do  not  have, 
antioxidant  activify. 

The  agency  is  not  limiting  truthful 
and  nonmisleading  statements  about  the 
properties  or  the  effects  of  antioxidants. 
Manufacturers  may.  for  example,  craft  a 
statement,  subject  to  section  403(a)  of 
the  act,  that  describes  how  a  nutrient  or 
dietary  ingredient  that  does  not  have  an 
RDI  participates  in  antioxidant 


processes.  Likewise,  claims  that 
describe  the  effect  of  a  nutrient  or 
dietary  ingredient  on  the  structure  or 
function  of  the  body  may  be  made  as 
long  as  such  claims  are  not  false  or 
misleading  and,  if  appropriate,  are  made 
in  accordance  with  section  403(r)(6)  of 
the  act  (see  comment  8  of  this 
document).  However,  irrespective  of 
how  many  antioxidant  substances  there 
are,  claims  characterizing  levels  of 
nutrients  or  dietary  ingredients  are  not 
permitted  unless  authorized  by  a 
regulation. 

To  address  the  misinterpretation  of 
the  agency's  intentions,  that  is  evident 
in  the  comments,  and  to  clarify  the 
scope  of  this  rulemaking.  FDA  is 
changing  the  paragraph  heading  in 
§  101.54(g)  from  "Antioxidant  claims" 
to  "Nutrient  Content  Claims  Using  the 
Term  'Antioxidant'."  In  addition^  to 
emphasize  that  this  regulation  concerns 
the  level  of  certain  nutrients,  FDA  is 
inserting  new  text  in  §  101.54(g)  that 
states  that  nutrient  content  claims  that 
characterize  the  level  of  one  or  more 
antioxidant  nutrients  present  in  a  food 
may  be  used  on  the  label  or  in  the 
labeling  of  that  food  when  the  nutrients 
meet  the  conditions  that  are  established 
in  this  regulation.  Among  the  conditions 
set  out  in  §  101.54(g)(1)  is  the 
requirement  that  an  RDI  must  have  been 
established  for  each  nutrient  that  is  to 
be  subject  of  a  claim. 

Regarding  the  comment  that  argued 
that  terms  such  as  "contains"  or 
"provides"  antioxidants  be  available  for 
use  with  antioxidants  without 
established  RDI's.  the  agency  points  out 
that  "contains"  and  "provides"  are 
synonyms  for  the  defined  nutrient 
content  claim  "good  soiut:e"  (see 
§  101.54(c))  and,  thus,  under  section 
403(r)(l)(A)  of  the  act.  can  only  be  used 
with  nutrients  for  which  RDI's  have 
been  established.  Consequently,  a  claim 
such  as  "contains  lycopene"  would  be 
an  unauthorized  nutrient  content  claim 
because  lycopene  does  not  have  an  RDI. 
Nonetheless,  a  statement  such  as  '"x'  mg 
of  lycopene  per  serving"  is  permitted 
under  §  101.13(i)(3),  which  allows  for 
the  use  of  amount  or  percentage 
statements  that  do  not  implicitly 
characterize  the  level  of  the  nutrient  in 
a  food  (e.g.,  claims  that  do  not  imply 
whether  the  amount  is  high  or  low 
based  on  an  established  RDI  or  DRV 
value),  so  long  as  the  statement  is  not 
misleading  in  any  way.  (See  Ref.  4,  p. 
36.  C23).  For  dietary  supplements, 
certain  other  statements  (i.e.,  simple  and 
comparative  percentage  claims)  can  be 
made  under  new  §  101.13(q)(3)(li)  (see 
the  document  entitled  "Food  Labeling; 
Requirements  for  Nutrient  Content 
Claims,  Health  Claims,  and  Statements 


of  Nutritional  Support  for  Dietary 
Supplements"  (hereinafter  referred  to  as 
"the  nutrient  content  claims 
document")  published  elsewhere  in  this 
issue  of  the  Federal  Register  for  furdier 
discussion  of  this  issue).  Further,  as 
discussed  fully  under  comment  8  of  this 
dociunent.  other  statements  about 
antioxidant  properties  of  food 
substances  may  appear  on  the  labels  of 
foods,  provided  that  they  are  made  in 
accordance  with  the  statutory 
requirements. 

7.  One  comment  stated  that  the 
proposal  lacked  a  scientific  definition  of 
the  term  "antioxidant"  and  suggested 
that  the  agency  repropose  and  include  a 
definition  for  this  term.  Other  comments 
stated  that  the  distinction  between 
direct  and  indirect  antioxidants  made 
by  the  agency  in  the  proposal  was  not 
useful,  "rhese  comments  argued  that 
consumers  are  unlikely  to  distinguish 
between  direct  and  indirect 
antioxidants,  and  that  research  shovrs 
that  minerals  such  as  copper, 
magnesium,  zinc,  and  selenium  have 
known  antioxidant  effects.  The 
comments  asserted  that  these  nutrients 
should  be  grouped  with  vitamin  C. 
vitamin  E,  and  beta-carotene  for  the 
purpose  of  making  nutrient  content 
claims  about  antioxidants. 

One  conunent  stated  that  the 
endorsement  of  vitamin  C,  vitamin  E, 
and  beta-carotene  could  send  a 
misleading  message  to  consumers  that 
these  nutrients  will  prevent  disease,  that 
scientists  have  reached  a  consensus  on 
the  mechanisms  underlying  disease 
prevention,  and  that  the  consumption  of 
a  few  common  antioxidants  in  and  of 
itself  provides  health  benefits.  The 
comment  stated  that,  as  a  result 
consumers  may  be  tempted  to  take 
supplements  of  individual  antioxidants, 
which  may  have  deleterious  health 
consequences  or  at  least  no  significant 
benefits. 

One  comment  requested  that  FDA 
establish  criteria  for  determining  the 
biological  endpoints  to  be  achieved  by 
the  use  of  antioxidants.  The  comment 
also  suggested  that  FDA  establish  a 
definition  for  the  total  antioxidant 
activify  of  whole  foods. 

In  the  high  potency/antioxidant 
proposal  and  in  an  earlier  rulemaking 
(56  FR  60624,  November  27, 1991).  the 
agency  summarized  the  antioxidant 
properties  of  vitamin  C,  vitamin  E,  and 
beta-carotene.  The  agency  stated  that 
there  was  scientific  evidence  that  these 
nutrient  substances  were  able  to  trap 
and  deactivate  reactive  oxygen 
molecules  and,  thus,  prevent  the 
damage  caused  by  these  reactive 
molecules  (also  called  free  radicals). 
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No  evidence  was  presented  in  the 
comments  that  nutrient  content  claims 
for  vitamin  C,  vitamin  E,  and  beta- 
carotene  will  be  construed  by 
consumers  to  be  an  endorsement  that 
the  nutrients  that  are  the  subject  of  such 
claims  will  prevent  disease  or,  by 
themselves  (that  is,  in  the  absence  of  a 
healthy  total  daily  diet),  provide 
inordinate  health  benefits.  Therefore, 
there  is  no  basis  for  the  agency  not  to 
confirm  its  proposal  that  these  nutrients 
can  be  subjects  of  nutrient  content 
claims  for  antioxidants. 

In  the  high  potency/antioxidant 
proposal,  the  agency  tentatively 
concluded  that  only  vitamin  C,  vitamin 
E,  and  beta-carotene  possessed  direct 
antioxidant  activity.  The  agency 
tentatively  concluded  that  nutrients 
such  as  zinc,  manganese,  copper, 
selenium,  riboflavin,  and  niacin  should 
not  be  classed  as  antioxidants  for  the 
purpose  of  making  nutrient  content 
claims  (60  FR  67184).  This  tentative 
conclusion  was  based  on  the  fact  that 
these  nutrients  are  precursors  of 
coenzymes  that  are  involved  in 
oxidative  reactions  but  do  not  have 
direct  antioxidant  activities,  and  that 
they  may  have  effects  that  are  both 
antioxidant  and  pro-oxidative  in 
character. 

FDA  acknowledges  that  there  is  new 
literature  on  antioxidants,  some  of 
which  calls  into  question  the  relevance 
of  the  distinction  between  direct  and 
indirect  antioxidants  (e.g.,  see  Refs.  5 
through  15).  Based  on  the  comments 
and  a  review  of  this  literatiue  (e.g.,  see 
Refs.  5  through  15),  FDA  is  persuaded 
that  it  is  reasonable  to  allow  all 
nutrients  that  have  antioxidant  activity 
or  that  participate  in  antioxidant 
reactions  to  be  the  subject  of  nutrient 
content  claims  for  antioxidants,  so  long, 
of  course,  as  an  RDI  has  been 
established  for  the  nutrient.  Based  on 
the  state  of  the  science,  FDA  is  not  able 
to  justify  establishing  a  more  limited  list 
of  nutrients. 

However,  FDA  is  not  specifying  the 
nutrients  that  may  be  the  subject  of  the 
claim  in  the  codified  language  of 
§  101.54  because  some  nutrients  with 
reported  antioxidant  activity  (e.g.. 
copper,  mangeinese,  iron)  are  pro- 
oxidative  at  certain  levels  (60  FR 
67184).  A  manufacturer  making  an 
antioxidant  claim  for  a  nutrient  must 
have  substantiation  that  the  nutrient 
functions  as  an  antioxidant  at  the  levels 
present  and  under  the  intended  • 

conditions  of  use.  The  agency  advises 
that  antioxidant  claims  on  products  that 
contain  levels  of  a  nutrient  sufficient  to 
cause  the  nutrient  to  act  as  a  pro- 
oxidant  are  folse  and  misleading  under 
section  403(a)  of  the  act. 


Based  on  its  conclusion  that  nutrients 
that  exhibit  antioxidant  activity  through 
an  indirect  mechanism  in  fiact  have  an 
antioxidant  function  when  present  at 
certain  levels,  and  that  manufacturers 
should  be  able  to  inform  consumers 
about  their  presence.  FDA  is  broadening 
the  number  of  nutrients  that  can  be  the 
subject  of  a  nutrient  content  claim  that 
characterizes  the  level  of  antioxidants. 
Accordingly,  the  agency  is  revising 
proposed  §  101.54(g)(1)  and  (g)(2)  to 
delete  the  language  that  would  have 
limited  the  nutrients  that  could  be  the 
subject  of  antioxidant  content  claims  to 
vitamin  C.  vitamin  E,  and  beta-carotene 
and  to  include  in  its  stead  general 
language  that  refers  to  nutrients  that 
have  recognized  antioxidant  activify. 

The  agency  is  defining  the  conditions 
for  the  use  of  the  term  "antioxidant"  in 
nutrient  content  claims  in  §  101.54(g}. 
This  section  provides  that  the  term 
antioxidant  may  be  used  for  a  substance 
for  which  there  is  scientific  evidence 
that,  following  absorption  from  the 
gastrointestinal  tract,  the  substance 
participates  in  physiological, 
biochemical,  or  cellular  processes  that 
inactivate  free  radicals  or  that  prevent 
free  radical-initiated  chemical  reactions. 
This  definition  captures  the  attributes  of 
those  nutrients  that  the  agency  has 
previously  concluded  are  direct 
antioxidants  (i.e.,  vitamin  E,  vitamin  C. 
and  beta-carotene)  (56  FR  60624  and  60 
FR  67184).  as  well  as  the  attributes  of 
those  nutrients  that  the  agency  has 
described  as  indirect  antioxidants  (60 
FR  67184). 

While  the  agency  believes  that  this 
definition  for  antioxidant,  which 
responds  to  comments  and  which  is 
based  on  available  scientific 
discussions,  is  the  most  appropriate 
definition  at  this  time,  it  is  clear  that  a 
widely  accepted  and  well-established 
definition  for  antioxidants  has  not  been 
developed  Mrithin  the  scientific 
commimify.  In  the  near  future,  the  NAS 
Institute  of  Medicine  (lOM)  will  be 
conducting  a  comprehensive  assessment 
of  human  nutrient  requirements  for 
dietary  antioxidants.  This  review  will 
consider  both  the  nature  of  the 
definition  of  a  dietary  antioxidant  as 
well  as  the  linkage  between  dietary 
reference  intakes  and  antioxidant 
activity.  FDA  expects  to  carefully 
review  the  outcomes  and  final  report  of 
the  lOM  to  the  extent  that  they  are        ^ 
relevant  to  this  final  rulemaking.  The 
agency  may  consider  reexamining  its 
conclusions  on  nutrient  content  claims 
for  antioxidants  based  on  discussions 
provided  in  the  lOM  report  when  it 
becomes  available.  The  ^ency  will 
consider  proposing  an  affirmative  list  of 
antioxidant  nutrients  and  limiting 


nutrient  content  claims  to  such  a  list 
following  the  release  of  the  lOM  report. 

The  agency  is  revising  proposed 
§  101.54(g)(3)  to  specify  the  levels  off 
nutrients  needed  to  qualify  for 
antioxidant  nutrient  content  claims. 
Section  101.54(g)(3)  states  that  the  level 
of  each  nutrient  that  is  the  subject  of  the 
claim  must  be  sufficient  to  qualify  for 
the  claim  (e.g.,  to  bear  the  claim  "high 
in  antioxidant  vitamin  C,"  the  product 
must  contain  20  percent  or  more  of  the 
RDI  for  vitamin  C).  Beta-carotene  may 
be  a  subject  of  the  claim  when  the  level 
of  vitamin  A  present  as  beta-carotene  in 
the  food  that  bears  the  claim  is 
sufiicient  to  qualify  for  the  claim.  For 
example,  to  bear  the  claim  "good  source 
of  antioxidant  beta-carotene."  10 
percent  or  more  of  the  RDI  for  vitamin 
A  must  be  present  in  the  food  as  beta- 
carotene  per  reference  amount 
customarily  consumed.  When  a  product 
contains  more  than  one  antioxidant 
nutrient,  each  antioxidant  nutrient  that 
is  being  described  must  meet  the  level 
of  nutrient  specified  in  the  nutrient 
content 

It  is  important  that  the  antioxidant 
nutrients  be  identified  as  part  of  a 
nutrient  content  claim  for  antioxidants    . 
because  the  names  are  facts  that  are 
material  in  light  of  the  antioxidant 
representation.  The  comments  reveal 
that  a  variefy  of  nutrients  and  dietary 
ingredients  could  be  considered 
antioxidants.  Since  these  final  rules 
allow  the  manufacturer  to  determine 
what  nutrients  in  a  product  meet  the 
definition  in  §  101.54(g)  for  antioxidants 
and  are  to  be  the  subject  of  the  nutrient 
content  claim,  the  claim  would  be 
confusing  to  consumers  without  a  clear 
identification  of  which  nutrients  in  the 
product  are  being  described.  Consumers 
cannot  be  expected  to  know  which 
nutrients  are  antioxidants.  There  are  no 
regulatory  provisions  for  providing  this 
information  in  the  nutrition  label,  and  it 
will  not  necessarily  be  revealed  in  the 
ingredient  statement.  In  addition,  some 
products  may  contain  several 
antioxidants,  with  only  a  few  of  them 
being  present  at  levels  appropriate  for 
the  claim.  In  this  case,  the  claim  clearly 
needs  to  identify  which  nutrients  meet 
the  criteria  for  the  claim  being  made. 

The  agency  concludes  that  without 
the  disclosure  of  the  nutrients 
proximate  to  the  claim,  a  claim  on  the 
label  or  in  labeling  of  food  that 
describes  the  level  of  antioxidants 
would  be  misleading  under  section 
201(n)  of  the  act.  Accordingly,  FDA  is 
adding  new  §  101.54(g)(4)  Oiat  states 
that  the  names  of  the  nutrients  that  are 
the  subject  of  the  claim  must  be 
included  as  part  of  the  claim  (e.g.,  "high 
in  antioxidant  vitamins  C  and  E"). 
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For  flexibility,  the  agency  concludes 
that  the  names  of  the  nutrients  may  be 
included  as  part  of  the  claim  either 
directly,  by  mentioning  them  in  the 
claim,  or  indirectly,  by  use  of  an 
asterisk.  Because  the  claim  may  refer  to 
many  nutrients,  and  space  constrains 
may  make  it  difficult  to  fit  the  entire  list 
within  the  claim,  FDA  is  willing  to 
provide  the  same  flexibility  in  how 
antioxidant  claims  are  made  that  it  is 
allowing  for  the  disclaimer  required 
with  statements  made  under  section 
403(r)(6)  of  the  act.  (For  further 
discussion  of  the  placement  of  the 
disclaimer,  see  the  nutrient  content 
claims  document  published  elsewhere 
in  this  issue  of  the  Federal  Register.)  As 
with  the  disclaimer,  the  agency 
concludes  that  the  list  of  nutrients 
should  be  on  the  same  panel  or  page  as 
the  claim.  This  placement  establishes  an 
obvious  relationship  between  the  claim 
and  the  list  of  antioxidant  nutrients.  The 
placement  of  the  list  of  nutrients  on 
another  panel  would  obscure  material 
facts  necessary  for  understanding  the 
claim. 

With  respect  to  type-size 
requirements,  section  403(r)(2)(A)(iii) 
through  (r)(2)(A)(v)  of  the  act  requires 
that  statements  that  disclose  the  level  of 
fat,  satiuBted  fat.  or  cholesterol,  which 
must  be  presented  in  conjunction  with 
certain  nutrient  content  claims,  "have 
appropriate  prominence  which  shall  be 
no  less  than  one-half  the  size  of  the 
claim."  The  agency  concludes  that,  for 
consistency  in  identifying  material 
information,  the  standard  embodied  in 
these  provisions  should  be  applied  to 
the  disclosure  of  the  antioxidant 
nutrients. 

The  agency  recognizes  that  sometimes 
claims  may  be  small,  particularly  in 
labeling,  and  one-half  the  type  size  of 
the  claim  may  result  in  a  type  size  that 
is  too  small  to  be  easily  read.  Thus, 
there  is  a  need  for  a  minimum  type  size 
for  the  list  of  antioxidant  nutrients.  One- 
sixteenth  of  an  inch  is  specified  in 
§  101.2(c)  (21  CFR  101.2(c))  as  the 
minimum  type  size  for  most  mandatory 
information  on  the  principal  display 
panel  or  information  panel,  e.g.. 
designation  of  ingredients,  name  and 
place  of  business,  and  warning  and 
disclaimer  statements.  Fiirther.  one- 
sixteenth  of  an  inch  is  the  minimum 
size  required  in  §  101.105(1)  for  net 
quantity  of  contents  statements. 
Consequently,  the  agency  concludes 
th^  a  minimum  type  size  of  one- 
sixteenth  of  an  inch  for  the  disclosure 
of  the  antioxidant  nutrients  is  necessary 
to  ensure  that  it  is  prominently 
displayed.  However,  for  the  sake  of 
increased  prominence,  it  is  preferable  to 
use  one-half  the  size  of  the  claim  when 


it  results  in  a  type  size  of  larger  than 
one-sLxteenth  of  an  inch. 

Accordingly,  FDA  is  adding  new 
§  101.54(g)(4)  which  permits  the  term 
"antioxidant"  or  "antioxidants"  (as  in 
"high  in  antioxidants")  to  be  linked  by 
a  symbol  (e.g.,  an  asterisk)  that  refers  to 
the  same  symbol  that  appears  elsewhere 
on  the  same  panel  of  the  product  label 
followed  by  the  name  or  names  of  the 
nutrients  with  recognized  antioxidant 
activity.  The  list  of  nutrients  must 
appear  in  letters  of  type  size  of  no 
snudler  than  the  larger  of  one-half  of  the 
type  size  of  the  largest  nutrient  content 
claim  or  1/16  inch. 

The  issue  of  biological  endpoints, 
raised  by  one  of  the  comments,  is 
beyond  the  scope  of  this  rulemaking.  It 
was  not  clear  whether  the  comment  that 
requested  that  FDA  establish  criteria  for 
biological  endpoints  to  be  achieved  by 
the  use  of  antioxidants  was  asking  FDA 
to  establish  a  standard  biological 
measurement  (or  biomarker)  to 
determine  whether  a  substance  has 
antioxidant  activity  in  vivo,  or  asking 
FDA  to  set  forth  criteria  for  establishhig 
when  the  use  of  antioxidants  provides 
protection  from  disease.  In  either  case, 
such  issues  are  outside  the  scope  of 
what  FDA  proposed  to  do  in  this 
rulemaking. 

The  same  comment  %lso  suggested 
that  FDA  establish  a  definition  for  the 
total  antioxidant  activity  of  whole  foods. 
FDA  recognizes  that  foods  may  contain 
a  mixtiue  of  substances,  both  nutrients 
and  nonnutrients,  that  participate  in 
antioxidant  processes.  However,  there 
are  no  reliable  methods  available  that 
measure  the  antioxidant  activity  of  all 
substances  that  participate  in 
antioxidant  reactions  when  an  entire 
food  is  consumed.  The  development  of 
a  definition  of  total  antioxidant  activity 
of  whole  foods  is  beyond  the  scope  of 
this  regulation,  which  is  intended  to 
permit  the  use  of  the  term 
"antioxidants"  in  claims  that 
characterize  the  level  of  these  nutrients 
in  a  food,  including  a  dietary 
supplement. 

8.  A  couple  of  comments  stated  that 
the  term  "antioxidant"  is  a  statement 
provided  for  imder  section  403(r)(6)  of 
the  act.  These  comments  requested 
clarification  on  whether  the  use  of  the 
term  "antioxidant"  is  part  of  a  statement 
about  a  product's  biological  function. 
The  comments  stated  that  factual 
statements  about  the  biological  function 
of  antioxidants  should  be  permitted. 
provided  that  the  labeling  does  not 
include  unauthorized  health  or  nutrient 
content  claims. 

Another  comment  stated  that  FDA 
lacks  authority  to  define  the  term 
"antioxidant"  for  use  in  nutrient 


content  claims  under  section 
403(r)(2)(A)(i)  or  (r)(2)(F)  of  die  act.  The 
comment  argued  that  dietary  ingredients 
without  established  RDI's  are  expressly 
excluded  by  section  7(c)  of  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (the  DSHEA)  from  the  nutrient 
content  claims  provisions  found  in 
section  403(r)(2)(A)(i)  of  the  act.  The 
comment  interpreted  section  7(c)  of  the 
DSHEA  to  mean  that  nutrient  content 
claims  can  be  made  for  dietary 
ingedients  that  do  not  have  RDI's. 

One  comment  suggested  that  the 
codified  language  be  revised  to  state 
clearly  that  the  term  "antioxidant"  is 
being  described  solely  as  part  of  a 
nutrient  content  claim.  For  example,  the 
comment  suggested  that  proposed 
§  101.54(g)  be  revised  to  read  "the  term 
'antioxidants,'  "vWien  used  as  part  of  a 
nutrient  content  claim,  may  only  be 
used  on  the  label  or  in  labeling  *  *  *." 
(Emphasis  added.)  The  comment  also 
siiggested  that  proposed  §  101.54(g)  be 
revised  to  include  the  statement  "This 
section  does  not  t^ply  to  dietary 
supplement  statements  of  nutritional 
support." 

FDA  agrees  with  the  first  comment 
that  "antioxidant"  describes  the 
biological  activity  of  a  substance.  As 
stated  above.  PDA  has  defined 
"antioxidant  activity"  in  §  101.54(g)(2) 
(under  its  authority  under  sections 
403(r)(2)  and  701(a)  of  the  act). 

However,  FDA  does  not  agree  that        ^ 

"antioxidant"  is  necessarily  a  statement 
that  is  made  under  section  403(r)(6)  of 
the  act.  If  an  antioxidant  effect  is  a 
nutritional  effect,  that  is.  if  it  is 
attributable  to  the  nutritional  value  of 
consuming  a  substance,  a  claim  about 
that  substance's  antioxidant  effect  may 
be  made  as  long  as  it  is  truthful  and  not 
misleading  and  not  made  in  viofation  of 
section  403(r)(l)(A)  (on  nutrient  content 
claims)  or  (r)(l)(B)  (on  health  claims)  of 
the  act 

Section  403(r)(6)  of  the  act  is  relevant 
only  if  the  antioxidant  effect  is  not 
attributable  to  the  nutritive  value  of  the 
dietary  ingredient,  or  if  a  manufacturer 
chooses  to  take  advantage  of  this 
provision  even  though  the  antioxidant 
effect  is  attributable  to  a  substance's 
nutritive  value  (see  discussion  on 
section  403(r)(6)  of  the  act  in  the 
nutrient  content  claims  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register.)  Section  403(r)(6)  of 
the  act.  which  was  added  by  the 
DSHEA.  encompasses  label  statements 
on  dietary  supplements  that  claim  a 
benefit  related  to  a  classical  nutrient 
deficiency  disease,  describes  how  a 
nutrient  or  dietary  ingredient  affects  the 
structure  or  function  in  humans, 
characterizes  the  documented 
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mechanism  by  which  a  nutrient  or 
dietary  ingredient  acts  to  maintain  the 
struct\ire  or  function,  or  describes 
general  well-being  from  consumption  of 
a  nutrient  or  dietary  ingredient. 
Manufacturers  may  make  claims 
regarding  the  antioxidant  properties  (or 
biological  properties)  of  a  substance 
under  section  403(r)(6)  of  the  act  as  long 
as  all  of  the  requirements  of  this  section 
of  the  act  are  met  (e.g.  notification, 
substantiation,  disclaimer). 

The  agency  rejects  the  comment  that 
suggested  that  section  403(r)(2)(F)  of  the 
act  is  relevant  to  this  rulemaking. 
Section  403(r)(2)(F)  of  the  act  creates  a 
narrow  exception  to  section 
403(r)(2j(A)(i)  of  the  act.  Section 
403(r)(2)(F)  of  the  act  pertains  only  to 
claims  about  the  percentage  of  a  dietary 
ingredient  for  which  FDA  has  not 
established  a  reference  value.  Thus, 
section  403(r)(2)(F)  of  the  act  has  no 
relevance  to  this  proceeding.  (See  the 
nutrient  content  claims  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register  for  further  discussion 
of  percentage  claims.) 

As  discuued  in  comment  6  of  this 
doc\iment,  FDA  is  persuaded  to  revise 
the  paragraph  heading  for  §  101.54(g)  to 
state  that  the  section  refers  to  nutrient 
content  claims  using  the  term 
"antioxidants"  to  clarify  that  the  section 
addresses  nutrient  content  claims  for 
antioxidants.  The  agency  concludes  that 
this  revision  clarifies  that  the  scope  of 
§  101.54(g)  is  limited  to  nutrient  content 
claims  without  making  the  additional 
changes  in  codified  language  suggested 
by  the  comment 

B.  Beta-carotene 

9.  Several  comments  agreed  with  the 
Inclusion  of  beta-carotene  in  the 
antioxidant  definition.  Several  other 
comments  opposed  its  inclusion.  The 
latter  comments  provided  two  reasons 
for  their  opposition:  (1)  There  is  litUe 
scientific  evidence  that  beta-carotene 
functions  as  an  antioxidant  in  the 
human  body,  and  (2)  findings  from 
clinical  prevention  trials  suggest 
potential  harm  to  smokers  from  the 
consumption  of  beta-carotene 
supplements.  One  comment  stated  that 
in  the  Alpha-Tocopberol,  Beta  Carotene 
(ATBC)  Lung  Cancer  Prevention  Trial 
(the  ATBC  Trial),  an  intake  of  20 
milligrams  (mg)/day  synthetic  beta- 
carotene  over  a  5-  to  8-year  period  was 
associated  with  an  18  percent  increased 
incidence  of  lung  cancer  and  an  8 
percent  increase  in  total  mortality  in 
male  smokers  (Ref.  16).  The  comment 
also  noted  that  the  Beta-Carotene  and 
Retinol  Efficacy  Trial  (CARET)  was 
terminated  early  because  interim  results 
indicated  that  beta-carotene  and  vitamin 


A  supplements  provided  no  benefit  and 
may  have  caused  harm  to  participants 
(Ref.  17).  The  comment  reported  that  in 
the  CARET  trial,  30  mg  beta-carotene 
and  25.000  International  Units  (lU) 
vitamin  A  were  administered  daily  to 
male  and  female  smokers  and  former 
smokers  or  to  men  exposed  to  asbestos. 
The  comment  noted  that  the  interim 
result,  a  28  percent  increased  lung 
cancer  risk  in  the  treatment  group,  was 
consistent  with  the  results  of  the  ATBC 
Trial.  The  comment  asserted  that  results 
of  these  studies  do  not  support  the 
hypothesis  that  beta-carotene  provides 
any  beneficial  disease  prevention  or 
antioxidant  effect  in  these  populations. 
Furthermore,  the  comment  maintained 
that  the  evidence  from  the  Phjrsician's 
Health  Study,  which  showed  no 
protective  effect  from  beta-carotene 
supplementation  against  cancer  or 
cardiovascular  disease  (Ref.  18).  clearly 
does  not  support  an  antioxidant  role  for 
beta-carotene  in  the  prevention  of  these 
diseases. 

Another  comment  argued  that  the 
scientific  evidence  does  not  support  the 
hypothesis  that  beta-carotene 
supplements  are  effective  in  the 
prevention  of  cancer  or  cardiovascular 
disease  in  well-noiuished  populations. 
The  comment,  however,  asserted  that 
the  question  of  a  possible  increase  in 
risk  of  disease  among  smokers  who  take 
beta-carotene  supplements  had  not  been 
definitively  proven. 

One  carotenoid  expert  asserted  that 
carotenoids  are  more  appropriately 
defined  as  "physiologic  modulators" 
rather  than  as  "antioxidants."  An 
antioxidant  expert  contended  that  there 
is  inadequate  scientific  evidence  to 
support  the  hypothesis  that  beta- 
carotene  functions  as  an  antioxidant  in 
the  human  body  and  urged  FDA  not  to 
include  beta-carotene  in  this 
classification  until  scientific  evidence  is 
available  to  support  its  purported  action 
as  an  antioxidant. 

A  couple  of  comments  stated  that 
there  is  no  evidence  demonstrating  a 
significant  in  vivo  antioxidant  function 
for  beta-carotene,  compared  to  the 
demonstrated  in  vivo  antioxidant 
function  for  vitamins  C  and  E.  The 
comments  stated  that  the  results  of  the 
beta-carotene  intervention  trials  do  not 
support  an  antioxidant  function  for 
beta-carotene  but.  instead,  indicate  that 
beta-carotene  supplementation  may 
cause  harm  to  smokers,  possibly 
through  a  pro-oxidant  mechanism. 
These  comments  stated  that  there  is  no 
consensus  among  experts  that  beta- 
carotene  has  in  vivo  antioxidant 
activity. 

Another  comment  cited  the  findings 
of  the  ATBC  trial  and  suggested  that 


beta-carotene  may  act  as  a  pro-oxidant 
at  high  levels.  The  comment  further 
stated  that  negative  health  effects  or  pro- 
oxidant  activity  results  have  not  been 
attributed  to  high  intakes  of  mixed 
carotenoids  provided  &t>m  fruits  and 
vegetables.  The  comment  also  stated 
that  foods  with  naturally  occurring  beta- 
carotene  contain  a  mixtiue  of 
carotenoids  and  carotenoid  isomers  that 
may  confer  a  health  protective  effect  to 
foods  compared  to  supplements 
containing  only  beta-carotene.  The 
comment  agreed  with  the  inclusion  of 
beta-carotene  in  the  antioxidant 
definition  but  suggested  that  the  agency 
prohibit  dosages  that  would  result  in 
pro-oxidant  stress.  The  comment 
suggested  that  when  beta-carotene  is  the 
subject  of  the  claim,  the  product  should 
contain  at  least  20  percent,  but  no  more 
than  100  percent,  of  the  RDI  for  vitamin 
A  as  added  beta-carotene. 

As  discussed  in  the  previous 
comment,  FDA  is  not  specificcdly 
identifying  beta-carotene  as  an 
antioxidant  in  this  final  rule.  However, 
FDA  does  not  agree  with  the  comments 
that  stated  that  beta-carotene  should  not 
be  considered  a  recognized  antioxidant, 
and  therefore  should  be  ineligible  to  be 
included  in  nutrient  content  claims  for 
antioxidants.  There  is  substantial 
scientific  evidence  that  beta-carotene,  in 
addition  to  its  established  metabolic 
role  as  a  precursor  to  vitamin  A,  acts  as 
an  antioxidant  (Refs.  19  through  22). 
The  agency  is  aware,  however,  that  most 
of  the  scientific  evidence  for  beta 
carotene  having  antioxidant  activity  is 
bom  in  vitro,  rather  than  in  vivo, 
studies.  Although  there  is  no  direct 
scientific  evidence  that  beta-carotene 
has  in  vivo  antioxidant  activity,  or  that 
it  may  have  a  beneficial  health  outcome 
that  is  directiy  attributable  to  its 
antioxidant  capacity,  the  in  vitro 
antioxidant  activity  of  beta-carotene 
suggests  mechanisms  for  how  it  and 
other  antioxidant  substances  may  act  in 
the  body.  For  example,  the  results  from 
a  recent  study  suggest  that  vitamin  E, 
vitamin  C,  and  beta-carotene  collaborate 
to  deactivate  free  radicals  (Ref.  23). 
Investigators  reported  that,  using  anin 
vitro  model,  free  radicals  are  passed 
frnm  one  antioxidant  molecule  to  the 
next  in  the  following  sequence:  From 
vitamin  E  to  beta-carotene  to  vitamin  C.__ 
These  investigators  hypothesized  that 
the  resulting  v.'ater-soluble,  vitamin  C 
radical  would  be  voided  from  the  body 
before  causing  harm.  According  to  this 
scheme,  smokers,  who  tend  to  have 
lower  levels  of  vitamin  C  than 
nonsmokers,  do  not  have  sufficient 
vitamin  C  to  scavenge  the  carotenoid 
radicals.  The  investigators  raised  the 
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possibility  of  low  vitamin  C  levels  in 
smokers  as  an  explanation  for  the 
increased  risk  of  lung  cancer  following 
beta-carotene  supplementation  that  was 
found  in  the  ATBC  and  CARET  trials. 

Findings  from  clinical  trials  do  not 
reveal  the  exact  mechanism  of  action  c^ 
substances  in  vivo,  but  they  do  provide 
information  on  whether  a  compound 
can  achieve  a  particular  clinical 
outcome  or  endpoint  Clinical  trials  can 
provide  clues  on  whether  the  substance 
acted  in  the  hypothesized  fashion. 

Because  of  me  adverse  results  of  the 
ATBC  and  CARET  tiials.  the  agency 
recognizes  that  beta-carotene  may  have 
other  than  antioxidant  effects  in  certain 
situations.  It  may  be  that  beta-carotene 
acts  as  a  pro-oxidant  in  certain 
situations,  e.g.,  in  smokers  given  large 
doses  of  supplemental  beta-carotene, 
but  as  an  antioxidant  in  others,  e.g.,  in 
nonsmoking,  healthy  adults  who 
consume  diets  hi^  in  beta-carotene. 

The  agency  believes  that  additional 
research  on  the  in  vivo  antioxidant 
mechanism  of  beta-carotene  is  needed, 
and  if  future  scientific  evidence  does 
not  support  an  in  vivo  antioxidant  effect 
for  beta-carotene,  the  agency  is  prepared 
to  reconsider  whether  this  substance 
meets  the  definition  of  antioxidant 
Thus,  while  the  results  from  in  vitro 
studies  do  not  conclusively  prove  that 
beta-carotene  is  an  in  vivo  antioxidant, 
they  provide  enough  scientific  evidence 
that  the  agency  concludes  that  it  is  - 
reasonable,  at  this  time,  te  permit  beta- 
carotene  to  be  the  subject  of  nutrient 
content  claims  about  the  level  of 
antioxidants  in  food. 

FDA  agrees  with  those  comments  that 
stated  that  the  results  of  the  ATBC  and 
CARET  trials  raise  serious  concerns 
about  the  safety  of  beta-carotene 
supplementation  for  smokers  and  others 
at  high  risk  of  lung  cancer.  Based  on  the 
comments  discussed  above  and  on 
FDA's  review  of  the  scientific  literature, 
the  agency  advises  that  it  has  serious 
concerns  about  the  safety  of  dietary 
supplements  that  are  intended  to 
provide  20  mg  or  more  beta-carotene 
daily,  the  lowest  dose  for  which  an 
adverse  effect  was  observed  in  the 
•  ATBC  trial.  The  agency  encourages 
manufacttirers  and  distributors  of 
dietary  supplements  containing  beta- 
carotene  to  consider  the  safety  of 
dosages  in  excess  of  this  amount  in 
developing  and  marketing  such 
products  and  to  consider  including 
cautionary  label  statements  to  ensure 
*    that  such  high-dose  beta-carotene 
dietary  supplements  do  not  present  a 
significant  or  unreasonable  risk  of  injury 
or  illness  to  consumers  under  the 
conditions  of  use  recommended  or 
suggested  in  labeling  or  under  ordinary 


conditions  of  use.  FDA  points  out  that 
it  agrees  with  the  comment  that  stated 
no  negative  health  efiiscts  have  been 
attributed  to  high  intakes  of  carotenoids, 
including  beta-carotene,  from  fruits  and 
vegetables. 

C.  Complete  and  Complex 

10.  Several  comments  objected  to  the 
proposed  definition  of  "complete"  and 
"complex."  One  comment 
recommended  that  the  proposed 
standard  for  "complete"  or  "complex"^ 
antioxidant  formula  be  strengthened  by 
mandating  that  vitamin  C  and  vitamin  E 
be  present  at  100  percent  or  more  of  RIH 
levels,  and  that  at  least  100  percent  of 
the  RIM  forAritamin  A  be  present  as  beta- 
carotene. 

One  comment  recommended  that 
FDA  permit  the  use  of  the  term 
"antioxidant  complex"  with  an  asterisk 
to  refer  to  another  asterisk  next  to  a  list 
of  all  antioxidant  ingredients  other  than 
vitamin  E,  vitamin  C,  and  beta-carotene. 
The  comment  suggested  that  the  asterisk 
correspond  with  a  same  panel  reference 
to  the  following  statement:  "This 

product  contains ,  which  are 

antioxidants.  An  RDI  refinence  amount 
has  not  been  established  for  these 
nutrients."  The  comment  stated  that 
"complete  antioxidant  complex"  is 
inherenUy  misleading,  and  that  only 
"antioxidiuit  complex"  should  be  used 
as  a  collective  term.  The  comment 
maintained  that  "complete  antioxidant 
complex"  conveys  the  impression  that 
the  product  contains  all  known 
antioxidant  compounds  and  contains 
those  compounds  at  100  percent  of  their 
RDI's. 

One  comment  stated  that  the  purpose 
of  the  definition  is  limited  solely  to 
define  nutrient  content  claims,  and  FDA 
is  not  purporting  to  define  what  other 
dietary  ingredients  play  an  antioxidant 
role  in  the  body  and  which  claims 
(other  than  defined  nutrient  content 
claims)  may  be  made.  For  this  reason, 
the  comment  objected  to  the  proposed 
definitions  of  "complex"  and 
"complete"  because  they  do  not 
characterize  a  level,  which  is  the 
prerequisite  for  a  claim  under  section 
403(r)(l)(A)  of  the  act.  The  comment 
maintained  that  limiting  the  use  of  these 
terms  to  even  an  expanded  list  of 
nutrients  with  RDI's  would  be 
misleading  in  light  of  the  growing 
scientific  recognition  of  the  antioxidant 
capabilities  of  a  munber  of  other  dietary 
ingredients.      , 

Another  conunent  stated  that 
authorizing  a  claim  such  as  "complete 
antioxidant  formula"  will  result  in  an 
infringement  of  a  federally-registered 
trademark.  Several  associations  of 
advertising  agencies  stated  that  the  use 


of  such  terms  undercuts  the  value  of 
certain  trademarked  terms. 

Based  on  the  comments,  FDA  is 
persuaded  that  terms  such  as  "complete 
antioxidant  complex"  and  "complete 
antioxidant  formula,"  di^ussed  in  the 
high  potency/antioxidant  proposal  (60 
FR  67184  at  67191),  may  convey  the 
impression  that  all  known  antioxidants 
are  present  in  a  product.  The  agency  is 
persuaded  that  products  bearing  the 
term  "complete"  in  association  with  tha 
term  "antioxidants"  may  be  misleading 
given  the  dictionary  definition  of 
"complete"  (i.e.,  having  all  necessary 
parts,  whole)  (Ref.  24).  This  term. might 
be  misleading  because  a  complete  list  of 
antioxidants  would  be  dif&cult  to 
compile  and  would  likely  be 
confroversial  because  of  lack  of 
consensus  of  which  substances  are 
antioxidants.  On  the  other  hand^  the 
term  "complex"  means  composed  of 
interconnected  or  interwoven  parts  (Ref. 
24)  and  conceivably  might  be  applied  to 
a  number  of  antioxidants  in  the  same 
product.  Additionally,  FDA  is 
persuaded  that  such  terms  do  not 
necessarily  describe  the  level  of  a 
nutrient  and  therefore  are  outside  the 
realm  of  nutrient  content  claims. 

As  mentioned,  the  agency  recognizes 
that  there  are  dietary  ingredients  that 
are  antioxidants,  but  for  which  label 
reference  values  have  not  been 
established.  Because  nutrient  content 
claims  can  only  be  made  for  those 
dietary  ingredients  for  which  reference 
values  have  been  established, 
antioxidants  without  such  reference 
values  could  not  be  the  subject  of  a 
nutrient  content  claim. 

Although  nutrient  content  claims  can 
only  be  made  for  those  dietary 
ingredients  for  which  reference  values 
have  been  established,  the  agency  has 
no  objection  to  manufactiirer's  grouping 
these  substances  parenthetically  next  to 
the  term  "antioxidants"  or  to  listing 
them  in  association  with  an  asterisk 
elsewhere  on  the  product  label. 
However,  as  discussed  in  comment  6  of 
this  document,  there  are  constraints  on 
the  use  of  the  word  "contains"  becaiise 
it  is  a  synonym  for  "good  source,"  a 
defined  nutrient  content  claim. 

In  light  of  the  conclusion  that 
"complete"  and  "complex"  do  not 
necessarily  describe  a  nutrient  level,  the 
potential  for  misunderstanding  these 
claims  (i.e.,  for  assuming  that  all 
antioxidants  are  present),  and  because 
of  possible,  unanticipated  trademark 
issues,  FDA  is  withdrawing  proposed 
§  101.54(g)(3)  on  collective  nutrient 
content  claims.  If  such  terms  are  used 
on  a  food  label,  FDA  will  evaluate 
whether  their  use  is  false  or  misleading 
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under  sections  403(a)  and  201  (n)  of  the 
act 

D.  Referral  Statementz 

11.  One  comment  aigued  that  while 
teferral  statements  are  required  on 
conventional  foods,  such  statements  are 
not  necessary  on  dietary  supplements, 
especially  when  the  lack  of  space  on 
most  labels  is  considered.  The  comment 
argued  that,  unlike  conventional  foods, 
almost  all  dietary  supplements  are 
purchased  specifically  for  their 
ingredients,  and  that  consiuners  can  be 
expected  to  analyze  nutrition 
information  without  being  reminded  to 
do  so. 

FDA  is  not  persuaded  to  change  the 
requirement  for  the  referral  statement, 
nor  does  it  have  the  authority  to  do  so. 
Section  403(rK2)(B)  of  the  act  states  that 
if  a  nutrient  content  claim  is  made,  the 
label  or  labeling  of  the  food  shall 
contain,  prominently  and  in  immediate 
proximity  to  such  claim,  the  following 

statement:  "See for  nutrition 

information."  Under  section 
403(rK2)(B)(i)  of  the  act,  the  blank  must 
identify  the  panel  on  which  the 
information  described  in  the  statement 
may  be  found.  While  the  DSHEA 
implicitly  recognizes  that  statements 
that  characterize  the  percentage  level  of 
a  dietary  ingredient  for  which  FDA  has 
not  established  a  reference  value  are 
nutrient  content  claims,  and  thus 
exempts  them  from  the  requirement  in 
section  403(rM2KA)(i)  of  the  act.  it  does 
not  exempt  such  statements  from  the 
requirement  in  section  403(r)(2)(B)  for 
referral  statements.  Further,  because  the 
use  of  nutrient  content  claims  is  entirely 
volimtary,  the  agency  is  not  persuaded 
to  establish  special  provisions  for  small 
package  size.  Therefore,  FDA  has  made 
no  chfljige  in  its  regulations  in  response 
to  this  commenL 

E.  Ingredient  StatementB 

12.  One  comment  requested 
clarification  on  the  use  of  the  term 
"antioxidant"  in  an  ingredient 
statement  The  comment  stated  that  an 
ingredient  statement  should  be  allowed 
to  include  the  term  "antioxidant  mix" 
or  "antioxidant  formula"  within 
appropriate  limits  because  it  is  the 
common  or  usual  name  of  a  mixture  of 
vitamins  C  and  E  and  beta  carotene.  The 
comment  maintained  that  food 
manufacturers  can  purchase 
prepackaged  mixtures  containing  these 
three  nutrients.  The  comment  suggested 
that  the  term  "antioxidant  mix"  has 
become  an  established  common  or  usual 
name  of  a  mixture  of  these  vitamins  and 
argued  that  the  ingredient  statement 
should  be  permitted  to  identify  an 
antioxidant  mixture  followed  by  the 


individxial  ingredients  in  parenthesis, 
"Antioxidant  mix  (ascorbic  acid 
fritamin  C],  DL-Alpha-tocopheiol 
Acetate  (vitamin  E),  Beta  Carotene)". 

Section  403(i)(l)  of  the  act  states  that 
a  food  is  misbranded  unless  its  label 
states  the  common  or  usual  name  of  the 
food.  The  comment  did  not  provide  any 
information  to  persuade  the  agency  that 
the  term  "antioxidant  mix"  is  an 
established  common  or  usual  name. 
Therefore,  FDA  rejects  the  suggestion 
that  the  term  "antioxidant  mix"  be 
allowed  in  ingredient  labeling. 
Interested  parties  may  petition  the 
agency  to  consider  the  term 
"antioxidant  mix"  as  a  common  or 
usual  name.  FDA  points  out  that  any 
such  petition  should  include 
substantiation  that  the  term  is 
recognized  by  consumers  as  a  commcm 
or  usual  name. 

IV.  Effccthre  Date 

13.  Several  comments  requested  that 
the  date  of  application  be  18  months 
after  publication  of  the  final  rule.  One 
conunent  requested  12  months;  another 
suggested  24  months.  The  comments 
expressed  concern  that  manufacturers 
have  adequate  time  to  bring  products 
into  compliance. 

This  final  rule  is  one  of  four  final 
rultfs  on  food  labeling  published  in  this 
issue  of  the  Federal  KegiateT.  Three  of 
the  final  rules  pertain  to  dietary 
supplements,  the  fourth  final  rule 
pertains  to  the  uniform  compliance  date 
for  food  regulations.  Comments  were 
received  on  the  three  dietary 
supplement  rulemakings  requesting  an 
extension  of  their  respective  dates  of 
application.  Because  FDA  wishes  to 
minimize  the  impact  of  label  changes  on 
manufacturers,  the  agency  is  persuaded 
that  it  is  reasonable  to  extend  the 
effective  date  for  these  rulemakings  to 
18  months  following  the  publication 
date.  This  amount  of  time  is  consistent 
with  the  time  period  allowed  for  the 
labels  of  conventional  foods  to  comply 
with  the  1990  amendments.  FDA  is 
addressing  the  issue  of  the  effective  date 
in  greater  detail  in  the  final  rule  entitled 
"Food  Labeling:  Statement  of  Identify, 
Nutrition  Labeling  and  Ingredient 
Labeling  of  Dietary  Supplements" 
published  elsewhere  in  this  issue  of  the 
Federal  Regista'. 

V.  Other  Provisions 

FDA  did  not  receive  any  comments 
that  dealt  specifically  with  the  other 
provisions  of  the  proposal.  In  the 
absence  of  any  basis  for  doing 
otherwise,  FDA  is  adopting  those 
provisions,  in  particular,  the 
amendment  to  §  101.60(c)(l)(iii)(A)  (21 
CFR  101.60(c)(l)(iii)(A)),  as  proposed. 


VL  EaTinmmental  Impact 

The  agency  has  previously  considered  . 
the  environmental  effects  of  this  rule  as 
announced  in  the  high  potency/ 
antioxidant  proposal  (60  FR  671M).  No 
new  information  or  comments  have 
been  received  that  would  afiect  the 
agency's  previous  determination  that    - 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Vn.  Papoieork  Reduction  Act 

In  the  high  potency/antiooddant 
proposal,  FDA  stated  its  tentative 
conclusion  that  the  proposed  rule 
contains  no  reporting,  recordkeeping, 
labeling  or  other  third  parfy  disclosure 
requirements  and  asked  for  comments 
on  whether  the  proposed  rule  imposed 
any  paperwork  burden.  No  comments 
were  received  addressing  the  question 
of  paperwork  burden.  FDA  concludes 
that  the  labeling  requirements  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  Rather,  the  labeling 
statements  are  a  "public  disclosure  of 
information  origiiially  supplied  by  the 
Federal  government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320(cK2)). 

Vm.  Benefit-Cost  Analysis 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safefy,  and  other  advantages; 
distributive  impacts;  and  equify). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  n 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  SlOO  million  or  adversely 
affiacting  in  a  material  vray  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  final  rule  is  not  a 
significant  rule  as  defined  by  Executive 
Order  12866. 

FDA  believes  that  many  dietary 
supplements  currently  marketed  use  the 
terms  "high  potency"  and  "high  in 
antioxidants"  to  describe  the  levM  of 
nutrients  in  the  products.  Without 
rulemaking  to  define  these  terms, 
manufacturers  will  not  be  able  to 
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continue  to  use  them.  This  regulation 
will  require  that  any  manufacturer  of 
dietary  supplements  currently  using  the 
terms  "high  potency"  or  "antioxidant" 
bear  the  costs  of  removing  such 
statements  fitim  their  labels  only  if  the 
products  do  not  nleet  the  definition  that 
the  agmcy  is  adopting.  FDA  has 
information  on  the  use  of  the  terms 
"high  potency"  and  "antioxidant"  on 
the  labels  of  dietary  supplements 
provided  by  A.  C.  Nielsen.  Using  the 
item  names  in  the  Nielsen  data  base, 
FDA  can  determine  products  using  the 
terms  for  the  following  Nielsen  product 
categories:  "Nutritional  Supplements" 
(94);  "Vitamins-Tonic-Liquid  & 
Powder"  (3);  "Vitamins-Multiple"  (217); 
"Vitamins-B  Complex  with  Vitamin  C" 
(46);  and  "Minerals"  (98);  Although 
FDA  does  not  have  information  on  the 
Nielsen  category  "Vitamins- 
Remaining,"  the  agency  can  make  some 
plausible  assimiptions.  Although  FDA 
does  not  know  the  exact  size  of  the 
missing  product  category,  t>a8ed  on 
other  information  provided  by  Nielsen, 
it  does  know  that  this  category  is  at  least 
as  big  as  the  largest  of  the  other 
categories.  Therefore,  it  is  reasonable  to 
assume  that  the  number  of  products 
using  the  terms  "high  potency"  or 
"antioxidant"  is  at  least  equal  to  the 
greatest  of  the  other  categories. 
Therefore,  FDA  estimates  that  there  are 
at  least  675  supplements  of  vitamins 
and  minerals  that  use  these  tdrms  in 
their  labeling. 

FDA  has  no  information  to  determine 
how  many  of  those  products  will  be 
reformulated,  nor  how  many  labels  will 
be  re^asigned,  as  a  result  of  this 
regulaaon.  Firms  whose  labels  do  not 
meet  the  definitions  for  the  claims 
established  in  this  rulemaking  will 
decide  between  reformulation  and 
relabeling  based  on  the  relative  costs  of 
each.  FDA  cannot  predict  the  cost  of 
reformulating  because  it  will  depend  on 
the  nutrients  involved  and,  in  the  case 
of  "high  potency",  the  degree  to  which 
the  level  of  the  nutrient  is  below  the 
definition  for  the  claim.  FDA  estimates 
that  the  cost  of  a  label  redesign  for  these 
types  of  products  is  approximately 
$2,200  per  label.  If  the  labels  of  all  675 
products  are  redesigned,  then  the  costs 
of  this  regulation  will  be  $1.5  million. 
However,  to  the  extent  that  firms  can 
combine  label  changes  attributable  to 
this  rule  with  those  attributable  to  the 
dietary  supplement  nutrition  labeling 
regulations  (and  the  fact  that  FDA  has 
made  those  regulations  eff^ective  on  the 
same  day  as  the  regulations  in  this 
rulemaking  means  that  firms  will  have 
a  complete  abilify  to  do  so),  then  the 
costs  of  this  rule  will  be  greatly  reduced. 


Based  on  these  estimates,  FDA        '  -' 
concludes  that  the  costs  of  this  rule  will 
not  be  significant 

By  denning  the  terms  "high  potency" 
and  "high  in  antioxidants,"  this  rule 
will  benefit  consumers  by  ensuring  the 
consistent  use  of  these  claims.  However, 
because  FDA  cannot  predict  the  extent 
to  which  manufacturers  will  take 
advantage  of  the  opportiinify  to  use 
these  claims  nor  the  value  that 
consumers  place  on  the  consistent  use 
of  these  claims,  FDA  cannot  quantify 
the  benefits  of  this  final  rule. 

DL  Small  Entify  Ansi3r8is 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  the  Regulatory  Flexibilify  Act  (5 
U.S.C.  601-612).  If  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibilify  Act  requires  that  agencies 
analyze  options  that  would  minimize 
the  economic  impact  of  that  rule  on 
small  entities.  Pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Secretary  of  Health  and 
Human  Services  certifies  that  this  final 
rule  might  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

A.  Estimate  and  Description  of  the 
Small  Entities 

According  to  the  Regulatory 
Flexibilify  Act,  the  definition  of  a  small 
entify  is  a  business  independently 
owned  and  operated  and  not  dominant 
in  its  field.  The  Small  Business 
Administration  has  set  size  standards 
for  most  business  categories  through  use 
of  four-digit  Standard  Industrial 
Classification  codes.  For  dietary 
supplements  of  vitamins  and  minerals, 
a  business  is  considered  small  if  it  has 
fewer  than  750  employees. 

As  stated  in  the  previous  section,  FDA 
has  determined  that  there  are 
approximately  675  products  that  may 
require  label  redesign  or  product 
reformulation  if  they  do  not  meet  the 
definitions  established  by  this 
regulation.  Using  Dun's  Market 
Identifiers,  FDA  has  determined  that 
half  of  these  products  are  produced  by 
120  small  entities. 

B.  Description  of  the  Impacts 

As  stated  earlier,  FDA  has  no 
information  to  determine  how  many  of 
these  products  will  be  reformulated,  nor 
how  many  labels  will  be  redesigned  as 
a  result  of  this  regulation.  Firms  whose 
labels  do  not  meet  the  definitions  for  the 
claims  established  in  this  rulemaking 
will  decide  between  reformulation  and 
relabeling  based  on  the  relative  costs  of 
each.  In  addition,  affected  firms  may 
choose  to  reformulate  the  product  if  the 


loss  of  the  claim  will  result  in  a 
significant  reduction  in  sales.  FDA 
cannot  predict  the  cost  of  reformulating 
because  it  will  depend  on  the  nutrients 
involved  and,  in  the  case  of  "high 
potency,"  the  degree  to  which  the  level 
of  the  nutrient  is  belhw  the  definition 
for  the  clfdm.  As  stated  in  section  VIII 
of  this  docimient,  FDA  has  determined 
the  cost  of  redesigning  each  label  to  be 
$2,200. 

The  smallest  affected  entify  for  which 
FDA  has  information  has  three 
employees,  annual  sales  of  $120,000, 
and  produces  one  product  potentially 
affected  by  this  r^ulation.  If  the 
product  will  require  label  redesign,  that 
the  cost  of  this  regulation  to  that  firm 
will  be  a  one-time  cost  of  $2,200,  or  1.8 
percent  of  the  firm's  annual  sales.  FDA 
considers  this  potential  cost  to  be 
significant 

C.  Compliance  Requirements  and 
Necessary  Skills 

The  Regulatory  Flexibilify  Act  also 
requires  agencies  to  describe  the 
projected  repenting,  recordkeeping,  and 
other  compliance  requirements  of  the 
rule  and  the  type  of  professional  skills 
necessary  for  preparation  of  the  report 
or  record.  As  stated  elsewhere  in  this 
preamble,  there  are  no  reporting  or 
recordkeeping  requirements  of  this  rule. 
Manu&cturers  desiring  to  use  "high 
potency"  or  "antioxidant"  claims  on  the 
labels  of  their  products  are  only 
required  to  ensure  that  the  products 
meet  the  definitions  of  the  claims. 

In  the  case  of  "high  potency," 
manufacturers  must  review  the  levels  of 
the  nutrients  for  which  the  claim  is 
made  and  ensiue  that  they  are 
sufficient.  Because  manufacturers  are 
required  to  report  the  levels  in  the 
nutritfon  facts  panel,  no  further  analysis 
of  the  product  is  necessary.  If  the  levels 
of  the  relevant  nutrients  are  insufficient, 
then  the  firm  must  either  avoid  using 
the  claim  or  alter  the  levels  of  the 
nutrient  to  meet  the  established 
definition. 

In  the  case  of  the  term  "antioxidant" 
when  used  in  nutrient  content  claims, 
firms  must  simply  know  whether  or  not 
the  nutrient  is  one  of  the  nutrients  that 
may  be  labeled  "antioxidant"  when 
used  in  a  nutrient  content  claim.  No 
special  skills  are  required  in  this  case. 

D.  Alternatives 

FDA  has  examined  the  following 
alternatives  to  the  rule  which  may 
minimize  the  significant  economic 
impact  on  small  entities  consistent  widi 
the  stated  objectives. 
1.  Exempt  Small  Entities 

One  alternative  for  alleviating  the 
burden  for  small  entities  would  be  to 
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exempt  them  from  the  provisions  of  this 
rule.  However,  the  majority  of  the  firms 
engaged  in  the  manufacture  of  vitamin 
or  mineral  supplements  are  small.  Even 
accounting  for  the  fact  that  large  firms 
produce  more  products  on  average  than 
small  firms,  exempting  small  firms 
would  exempt  a  large  proportion  of 
products.  Although  this  option  would 
clearly  eliminate  the  burden  on  small 
firms,  it  would  also  result  in  a 
significant  reduction  in  the  value  to 
consumers  of  standardizing  these  terms. 
Therefore,  FDA  concludes  that  selecting 
this  alternative  would  defeat  the 
purpose  of  the  rraulation. 
2.  Lengthen  the  Compliance  Period 

As  mscussed  elsewhere,  the  agency  is 
persuaded  to  make  this  final  rule 
effective  18  months  following  its 
publication  date  because  the  agency 
wishes  to  minimi7.e  the  impact  of  label 
changes  on  manufacturers.  FDA 
considered  establishing  a  longer 
compliance  period  for  small  entities. 
However,  within  the  18-monfh 
compliance  period,  all  but  the  very 
smallest  entities  will  be  required  to 
change  their  labels  in  response  to 
nutrition  labeling  and  ingredient 
labeling  requirements.  Thus, 
lengthening  this  compliance  period  will 
not  result  in  any  reduction  in  costs  to 
these  firms  because  they  are  not  likely 
to  opt  to  relabel  their  products  twice 
when  they  have  the  ability  to  combine 
the  necessary  changes  into  one 
relabeling  effort. 
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List  of  Sobfects  in  21  CFK  Part  101 

Food  labeling,  Nutrition.  Reporting 
and  recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21^JhK 
part  101  continues  to  read  as  follows: 

Antkority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454.  1455):  sees.  201,  301,  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.SC.  321,  331,  342,  343.  348.  371). 

2.  Section  101.54  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraphs  (f)  and  (g)  to  read  as 
follows: 

f101.54    Nutriantconlantcialms  for  "good 
•ourca^"  "high."  "mora."  and  "high 


(f)  "High  potency"  claims.  (l)(i)  The 
term  "high  potency"  may  be  used  on  the 
label  or  in  the  labeling  of  foods  to 
describe  individual  vitamins  or 
minerals  that  are  present  at  100  percent 
or  more  of  the  RDI  per  reference  amount 
customarily  consumed. 

(ii)  When  the  term  "high  potency"  is 
used  to  describe  individual  vitamins  or 
minerals  in  a  product  that  contains 


other  nutrients  or  dietary  ingredients, 
the  label  or  labeling  shall  clearly 
identify  which  vitamin  or  mineral  is 
described  by  the  term  "high  potency" 
(e.g.,  "Botanical  'X'  with  high  potency 
vitamin  E"). 

(2)  The  term  "high  potency"  may  be 
•  used  on  the  label  or  in  the  labeling  of 

a  multiingredient  food  product  to 
describe  the  product  if  the  product 
contains  100  percent  or  more  of  the  RDI 
for  at  least  two-thirds  of  the  vitamins 
and  minerals  that  are  listed  in 
§  101.9(c)(8)(iv)  and  that  are  present  in 
the  product  at  2  percent  or  more  of  the 
RDI  (e.g..  "High  potency  multivitamin, 
multimineral  dietary  supplement 
tablets"). 

(3)  Where  compIiaiu»  with 
paragraphs  (f)(l)(i).  (f)(l)(ii),or  (f)(2)  of 
this  section  is  based  on  a  nutrient  that 
has  been  added  to  a  food  (other  than  a 
dietary  supplement),  that  fortification 
shall  be  in  accordance  with  the  policy 
on  fortification  of  foods  in  §  104.20  of 
this  chapter. 

(g)  Nutrient  content  claims  using  the 
term  "antioxidant."  A  nutpent  content 
claim  that  characterizes  the  level  of 
antioxidant  nutrients  present  in  a  food 
may  be  used  on  the  label  or  in  the 
labeling  of  that  food  when: 

(1)  An  RDI  has  been  established  for 
each  of  the  nutrients; 

(2)  The  nutrients  that  are  the  subject 
of  the  claim  have  recognized 
antioxidant  activity;  that  is,  when  there 
exists  scientific  evidence  that,  following 
absorption  from  the  gastrointestinal 
tract,  the  substance  participates  in 
physiological,  biochemical,  or  cellular 
processes  that  inactivate  free  radicals  or 
prevent  free  radical-initiated  chemical 
reactions; 

(3)  The  level  of  each  nutrient  that  is 
the  subject  of  the  claim  is  sufficient  to 
qualify  for  the  §  101.54(b),  (c).  or  (e) 
claim  (e.g..  to  bear  the  claim  "high  in 
antioxidant  vitamin  C,"  the  product 
must  contain  20  percent  or  more  of  the 
RDI  for  vitamin  C).  Beta-carotene  may 
be  a  subject  of  the  claim  when  the  level 
of  vitamin  A  present  as  beta-carotene  in 
the  food  that  bears  the  claim  is 
sufficient  to  qualify  for  the  claim.  For 
example,  for  the  claim  "good  source  of 
antioxidant  beta-carotene."  10  ;>ercent 
or  more  of  the  RDI  for  vitamin  A  must 
be  present  as  beta-carotene  per  reference 
amount  customarily  consumed;  and 

(4)  The  names  of  the  nutrients  that  are 
the  subject  of  the  claim  are  included  as 
part  of  the  claim  (e.g.,  "high  in 
antioxidant  vitamins  C  and  E"). 
Alternatively,  when  used  as  part  of  a 
nutrient  content  claim,  the  term 
"antioxidant"  or  "antioxidants"  (as  in 
"high  in  antioxidants")  may  be  linked 
by  a  symbol  (e.g.,  an  asterisk)  that  refers 


to  the  same  symbol  that  appears 
elsewhere  on  the  same  panel  of  a 
product  label  followed  by  the  name  or 
names  of  the  nutrients  with  recognized 
antioxidant  activity.  The  list  of  nutrients 
shall  appear  in  letters  of  a  type  size 
height  no  smaller  than  the  larger  of  one- 
half  of  the  type  size  of  the  largest 
nutrient  content  claim  or  1/16  inch. 

3.  Section  101.60  is  amended  by 
revising  paragraph  (c)(l)(iii)(A)  to  read 
as  follows: 


flOI.M   Nutrient  content  ciainw  for  the 
)  content  of  food*. 


^lori«( 


(c)  •  •  • 

(iiiKA)  It  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a  relative 
claim  of  special  dietary  usefulness 
labeled  in  compliance  with  paragraphs 
(b)(2).  {b)(3),  (b)(4),  or  (b)(5)  of  this 
section,  or,  if  a  dietary  supplement,  it 
meets  the  definition  in  paragraph  (b)(2) 
of  this  section  for  "low  calorie"  but  is 
prohibited  by  §§  101.13(b)(5)  and 
101.60(a)(4)  from  bearing  the  claim;  or 
»        •        •        •'      • 

Dated:  September  11,  1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-24732  Filed  9-22-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 
[Dodwt  No.  96N-00B4] 

Uniform  Compllanca  Data  for  Food 
Regulations 

AGENCY:  Fo(m1  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  response  to 

comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  responding  to 
comments  that  were  submitted  in 
response  to  a  final  rule  establishing 
January  1,  2000,  as  the  uniform 
compliance  date  for  food  labeling 
regulations  that  the  agency  issues 
between  January  1,  1997,  and  December 
31,  1998.  FDA  received  three  comments 
in  response  to  that  final  rule.  The 
agency  is  not  making  any  changes  in  the 
final  rule  in  response  to  these 
comments.  January  1.  2000,  remains  the 
uniform  compliance  date  for  food 
labeling  regulations  that  are  issued 


between  January  1, 1997,  and  December 
31, 1998. 

EFFECTIVE  DATE:  December  27, 1996. 

FOR  FURTMER  MFORMATION  CONTACT: 
Gerad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150),  Food  and  Drug  Administration, 
200  C  St  SW.,  Washington,  DC  20204. 
202-205-4561. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  has  periodically  announced 
uniform  compliance  dates  for  new  food 

*  labeling  requirements  to  minimiga  the 
economic  impact  of  label  changes.  In 
1992,  FDA  suspended  this  practice 
pending  the  issuance  of  regulations 
implementing  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments).  In  the  Federal  Regiater  bf 
December  24, 1996  (61  FR  67710),  FDA 
issued  a  final  rule  (hereinafter  referred 
to  as  the  December  24, 1996,  final  rule) 
establishing  January  1,  1998,  as  its  new 
uniform  compliance  date  for  all  food 
labeling  regulations  that  are  issued  after 
its  publicaticm  and  before  January  1, 
1997.  FDA  announced  that  it  was 
reinstating  its  previous  practice  of 
periodically  aimouncing,  as  final  rulee. 
uniform  compliance  dates  for  food 
labeling  regulations.  In  the  Federal 
Register  of  December  27, 1996  (61  FR 
68145)  (hereinafter  referred  to  as  the 

■    December  27,  1996,  final  rule), -FDA 
established  Jahuary  1,  2000,  as  the 
uniform  compliance  date  for  food 
labeling  regulations  that  are  issued 
between  January  1. 1997,  and  December 
31. 1998.  Because  FDA  had  already 
provided  notice  and  opport\inity  for 
comment  on  the  practice  of  establishing 
uniform  compliance  dates  by  issuance 
of  a  final  rule  announcing  the  date  (see 
61  FR  67710,  December  24, 1996),  the 
agency  found  any  further  rulemaking 
unnecessary.  Nonetheless,  under  21 
CFR  10.40(e)(1),  FDA  provided  an 
opportunity  imtil  March  13, 1997,  for 
interested  persons  to  comment  on 
whether  the  uniform  compliance  date  of 
January  1,  2000,  should  be  modified  or 
revoked.  In  the  December  27, 1996.  final 
rule,  FDA  advised  that  it  would  publish 
a  notice  setting  out  the  agency's 
conclusions  concerning  any  comments 
that  it  received  in  response  to  the  final 
rule  or  initiate  notice  and  comment 
rulemaking  to  modify  or  revoke  the 
uniform  compliance  date  that  the  final 
rule  established. 

FDA  received  three  letters,  each 
containing  one  or  more  comments,  from 
trade  associations  in  response  to  the 
December  27,  1996,  final  rule.  A 
summary  of  these  comments  and  the 
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agency's  responses  are  provided  as 
follows: 

n.  Cominents 

A.  Dietary  Supplements 

One  of  the  cranments  asked  the 
agency  to  confirm  that  the  final  rule  for 
a  uniform  cpmphance  date  of  January  1, 
2000,  will  apply  to  the  proposed 
regulations  for  dietary  supplement 
labels  that  FDA  published  in  the 
Federal  Register  of  December  28,  1995 
(60  PR  67176  and  67194).  The  comment 
noted  that  the  December  28, 1995, 
proposals  specified  a  compliance  date  of 
December  31, 1996,  and  that  obviously 
that  date  had  come  and  gone  and  the 
final  regulations  had  yet  to  be  issued. 
The  comment  agreed  with  FDA's 
statements  concerning  the  use  of  a 
uniform  compliance  date  and  stated  that 
the  uniform  compliance  date  of  January 
1,  2000,  should  he  applied  to  the  final 
rule  issued  in  response  to  the  December 
28,  1995,  proposed  regulations 
concerning  dietary  supplements.  The 
comment  explained  that  the  dietary 
supplement  labeling  regulations  will 
have  a  massive  impact  on  the  entire 
industry.  It  stated  that  every  single 
dietary  supplement  label  will  need  to  be 
revised,  and  that  many  products  that  do 
not  currently  bear  nutrition  labeling  will 
be  required  to  do  so.  The  comment 
concluded  that,  based  on  the  passage  of 
time  and  the  need  for  the  industry  to 
have  adequate  time  to  reprint  and 
replace  label  stock,  the  imiform 
compliance  date  of  January  1,  2000,  is 
the  appropriate  efiiective  date  for  the 
final  labeling  regulations  for  dietary 
supplements. 

As  stated  in  the  December  27, 1996, 
final  nde,  "The  new  uniform 
compliance  date  will  apply  only  to  final 
FDA  food  labeling  regulations  that 
require  changes  in  the  labeling  of  food 
products  and  that  publish  after  January 
1,  1997,  and  before  January  1,  1999"  (61 
FR  68145).  The  Dietary  Supplement 
Health  and  Education  Act  of  1994 
(DSHEA)  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  to 
establish  a  new  definition  for  "dietary 
supplement"  in  section  201(S)  of  the  act 
(21  U.S.C.  321(fD).  The  last  sentence  of 
section  201(ff)  of  the  act  states,  "Except 
for  purposes  of  section  201(g],  a  dietary 
supplement  shall  be  deemed  to  be  a 
food  within  the  meaning  of  this  Act." 
Therefore,  the  agency  confirms  that  the 
uniform  compliance  date  will  generally 
apply  to  regulations  that  establish 
requirements  for  the  labeling  of  dietary 
supplements. 

In  the  December  27, 1996,  final  rule 
(61  FR  68145  at  68146),  however,  FDA 
advised  that  if  any  food  labeling 


regulation,  including  one  concerning 
dietary  supplements,  involves  special 
circumstances  that  justify  a  compliance 
date  other  than  January  1 ,  2000,  the 
agency  will  determine  for  that 
regulation  an  appropriate  compliance 
date  and  will  specify  that  compliance 
date  in  the  final  rule  that  resolves  the 
proceeding.  Elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  publishing 
final  rules  in  response  to  proposals  on 
dietary  supplements  that  it  published  in 
the  Federal  Register  of  December  28, 
1995.  As  discussed  in  those  final  rules, 
FDA  has  concluded  that  a  compliance 
date  of  March  23. 1999,  is  responsive  to 
the  directives  of  DSHEA,  and  that 
extending  the  compliance  date  to 
January  1,  2000,  for  those  final  rules 
would  not  be  appropriate.  Therefore, 
FDA  is  adopting  March  23, 1999,  as  the 
effective  date  for  the  final  regtdations 
for  the  labeling  of  dietary  supplements, 
rather  than  January  1,  2000. 

B.  Bakery  Industry 

Although  two  letters  from  trade 
associations  for  the  bakery  industry 
agreed  with  the  concept  of  a  uniform 
compliance  date,  these  letters  disagreed 
with  establishing  January  1,  2000,  as  the 
uniform  compliance  date  for  regulations 
issued  between  January  1, 1997,  and 
December  31,  1998.  One  comment 
stated  that  the  uniform  compliance  date 
of  January  1, 1998,  should  be  extended 
to  January  1, 1999,  and  that  the  uniform 
compliance  date  of  January  1,  2000, 
should  be  extended  to  January  1,  2001. 
The  comment  stated  that  this  extra  year 
would  allow  firms  to  do  laboratory 
analyses-reformulations,  use  existing 
inventory,  and  release  new  products 
and  packaging  to  consumers.  The 
comment  explained  that  it  is  hard  to 
foresee  what  types  of  new  final 
regulations  will  materialize  by 
December  31, 1998,  and  that  2  years 
woidd  not  be  sufficient  time  for  all  of 
the  changes  needed.  The  comment 
suggested  that  all  futiue  uniform 
compliance  dates  allow  a  3-year 
timeframe  to  make  changes.  The 
comment  stated  that,  while  some  types 
of  labeling  changes  may  be  more  swiftly 
implemented  than  others,  FDA  should 
consider  the  more  complicated  cases 
like  folic  acid  in  establishing  these 
dates. 

The  second  comment  stated  that  a 
compliance  period  of  1  year  is  not 
sufficient  for  the  small  and  medium, 
mostly  family  owned,  wholesale  haters 
that  it  represents  to  implement  labeling 
changes  in  a  manner  that  would 
minimize  economic  impact.  The 
comment  stated  that  the  least  amount  of 
time  needed  for  bakers  to  efficiently  and 
effectively  implement  new  labeling 


regulations  would  be  24  months.  The 
comment  expressed  its  concern  that  the 
rule  would  constrict  a  company's 
method  of  implementing  FDA's  rules, 
particularly  for  slow  selling  items, 
where  labels  are  ordered  for  an 
extended  length  of  time. 

These  two  comments  raise  concerns 
similar  to  some  that  were  raised  in 
response  to  the  uniform  compliance 
date  proposal  of  April  15,  1996  (61  FR 
16422),  and  that  were  addressed  in  the 
December  24, 1996,  final  rule.  In  that 
proceeding,  there  were  comments  that 
objected  to  establishing  January  1,  1998, 
as  the  uniform  compliance  date  for  food 
labeling  regulations  issued  between 
January  1, 1995,  and  December  31, 1996, 
on  the  grounds  that  it  resulted  in  a 
"compliance  period"  that  at  its  shortest^ ' 
possible  length  would  be  only  12 
months  long.  FDA  disagreed  with  those 
comments,  stating  that  a  compliance 
period  that  is  18  months  or  2  years  at 
its  shortest  is  too  long.  The  agency 
pointed  out  that  it  must  consider  the 
costs  and  benefits  to  both  the  food 
producer  and-the  consumer  (61  FR 
67710).  A  compliance  period  of  6 
months  would  increase  the  benefit  to 
the  consumer  but  woidd  result  in  even 
greater  costs  to  the  food  producers  than 
are  caused  by  a  compliance  period  of  12 
months.  Although  a  lengthier 
compliance  period  would  reduce  the 
costs  to  food  producers,  it  would  delay 
implementation  of  the  labeling  changes, 
thus  decreasing  the  value  of  any  benefits 
to  the  consiuner. 

As  the  agency  pointed  out  in  the 
December  24, 1996,  final  rule,  the 
minimum  compliance  period  of  1  year 
is  the  same  compliance  period  that  it 
has  used  for  all  of  its  uniform  effective 
date  final  rules  dating  back  to  the 
1970's,  until  it  issued  the  labeling 
regulations  that  implemented  the  1990 
amendments.  The  agency  is  unaware  of, 
nor  has  anyone  submitted,  including  in 
the  comments  in  this  proceeding,  any 
information  to  demonstrate  any 
problems  with  respect  to  bringing  labels 
into  compliance  with  the  various 
uniform  effective  dates  that  it  had 
established  over  the  period  of 
approximately  20  years  during  which  it 
has  announced  uniform  compliance 
dates.  While  there  have  been  instances 
where  the  agency  has  granted 
extensions  beyond  the  uniform 
compliance  date,  generally  firms  have 
come  into  compliance  vfiih  little 
complaint  to  the  agency.  The  agency  is 
merely  reinstating  its  former  practice. 

The  agency  concludes  that  the 
comments  on  the  December  27, 1996, 
final  rule  do  not  provide  a  basis  on 
which  to  initiate  rulemaking  to  revoke 
or  modify  the  uniform  compliance  date 
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established  therein.  Therefore,  FDA 
confirms  that  January  1 ,  2000,  will  be 
the  uniform  compliance  date  for  food 
labeling  regulations  issued  between 
January  1,  1997,  and  December  31, 1998. 

Dated:  September  11, 1997. 
William  K.  Hnbbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-24731  Filed  9-22^7;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Dodwt  No.  96N-0240] 

Food  Labeling;  Notification 
Procedures  for  Statemants  on  Dietary 
Supplenients 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  establish  the  notification 
procedures  for  manufacturers,  packers, 
or  distributors  of  dietary  supplements 
who  are  marketing  dietary  supplement 
products  that  bear  statements  imder  a 
provision  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  The  agency  is 
adopting  this  procedure  to  ensure  that 
notification  is  accomplished  efficienUy. 
FDA  instituted  this  proceeding  to  help 
the  industry  comply  with  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (the  DSHEA). 
EFFECTIVE  DATE:  October  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moore,  Center  for  Food  Sa£Bty 
and  Applied  Nutrition  (HFS-456),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4805. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  September 
27. 1996  (61  FR  50771),  FDA  published 
a  proposed  rule  entitled  "Food  Labeling; 
Dietary  Supplement;  Nutritional 
Support  Statement;  Notification 
Procedure"  (hereinafter  referred  to  as 
"the  September  1996  proposal").  FDA 
issued  this  proposal  in  response  to 
section  6  of  the  DSHEA  (Pub.  L.  103- 
417).  This  section  of  the  DSHEA 
amended  the  act  by  adding  section 
403(r)(6)  (21  U.S.C.  343(r)(6)).  This 
section  of  the  act  allows  for  statements 
to  be  made  on  the  label  or  in  the 


labeling  of  a  dietary  supplement  that 
does  the  following: 

(1)  Qaims  a  benefit  related  to  a 
classical  nutrient  deficiency  disease  and 
discloses  the  prevalence  of  such  disease 
in  the  United  States, 

(2)  describes  the  role  of  a  nutrient  or 
dietary  ingredient  intended  to  affect  the 
structure  or  function  in  humans, 

(3)  characterizes, the  documented 
mechanism  by  which  a  nutrient  or 
dietary  ingredient  acts  to  maintft^n  such 
structure  or  function,  or 

(4)  describes  general  well-being  frxim 
consumption  of  a  nutrient  or  dietary 
ingredient  if  the  statements  are  made  in 
accordance  with  certain  requirements. 
The  manufacturer  of  the  dietary 
supplement  must: 

(1)  Substantiate  that  the  statement  is 
truthful  and  not  misleading; 

(2)  Include,  punrainentiy  displayed 
and  in  boldface  fype,  the  following: 
"This  statement  has  not  been  evaluated 
by  the  Food  and  Drug  Administration, 
lliis  product  is  not  intended  to 
diagnose,  treat,  cure,  or  prevent  any 
disease;"  and 

(3)  Notify  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  (and  by 
delegation  FDA)  no  later  than  30  days 
after  the  first  marketing  of  a  dietary 
supplement  bearing  such  a  statement 
that  the  statement  is  being  made. 

The  statement  may  not  claim  to 
diagnose^  mitigate,  treat,  cure,  or 
prevent  a  disease  or  class  of  diseases. 

In  the  September  1996  proposal.  FDA 
outlined  the  proc»diure  by  which 
manufacturers  would  comply  with  the 
requirements  that  they  notify  the 
Secretary  when  they  make  a  claim 
under  section  403(r)(6)  of  the  act.  FDA 
received  eight  responses  to  the  proposal. 
Each  response  contained  one  or  more 
comments.  Some  conmients  supported 
the  proposal  generally  or  supported 
aspects  of  the  proposal.  Other  comments 
addressed  issues  outside  the  scope  of 
the  proposal  (e.g.,  guidelines- 
differentiating  health  claims  fitsm 
structure/function  claims,  health 
information  to  consumers,  fypes  of 
claims  that  can  be  made,  the  form  and 
amoimt  of  substantiation  FDA  will 
require,  when  the  disclaimer  should  or 
should  not  be  required,  and  the  use  of 
classical  nutrient  deficiency  claims)  and 
will  not  be  addressed  in  this  document 
Several  comments  suggested 
modifications  or  revisions  of  various 
aspects  of  the  proposal.  A  summary  of 
the  conunents  and  the  agency's 
responses  to  the  comments  follow. 

n.  Notificatian  of  "Products"  or 
"Brands" 

1.  One  comment  objected  to  proposed 
§  101.93(b)(4)  (redesignated  as 


§  101.93(a)(2)(iv))  requiring  that  the 
brand  name  of  the  product  be  included 
in  the  notification.  The  comment  argued 
that  providing  this  information  would 
be  uimecessarily  burdensome,  and  that 
the  DSHEA  did  not  require  this 
information.  The  conmient  cited  the  fact 
that  a  dietary  supplement  product,  such 
as  vitamin  C  500  milligrams  (mg),  may 
be  marketed  under  a  variefy  of  brand 
names,  but  that  the  product  (i.e.,  the 
dietary  supplement)  could  be  the  same 
from  brand  ABC  to  brand  XYZ.  The 
comment  argued  that  if  a  notification 
has  been  made  for  a  claim  on  one  brand 
of  this  dietary  supplement,  it  should  not 
be  necessary  for  every  manufacturer  of 
this  type  of  supplement  to  file  a 
notification. 

FDA  is  not  persuaded  to  modify  the 
regulation  in  response  to  this  comment 
If  a  manu&ctiuer  makes  a  fype  of 
dietary  supplement,  such  as  a  vitamin  C 
supplement,  under  a  number-of 
different  brand  names,  imder 
§  101.93(a)(2)(iv),  a  manufecturer  may 
list  all  of  the  brands  on  which  the  claim 
is  to  appear,  and  thus  for  which  it  is 
providing  notification,  in  a  single 
submission.  The  regulation  does  not 
require  that  a  separate  notice  be 
submitted  for  each  individual  product 
or  brand. 

FDA  finds  that  the  brand  name  of  a 
dietary  supplement  is  a  necessary  part 
of  the  notification  that  a  statement  of 
nutritional  support  is  being  made  on  the 
label  or  in  the  labeling  of  the  dietary 
supplement.  Including  the  brand  is 
necessary  to  efficientiy  enforce  the  act 
If  the  notification  does  not  include  the 
relevant  brand  name,  FDA  will  not 
know  which  products  are  in  compliance 
with  the  notification  requirement  of 
section  403(r)(6)  of  the  act.  This  is 
particularly  important  because  there  is 
no  requirement  that  a  manufacturer 
submit  to  FDA  its  substantiation  that 
establishes- that  its  claim  is  truthful  and 
not  misleading  (section  403(r)(6)(B)  of 
the  act).  Thus,  it  cannot  be  assumed  that 
the  first  submission  for  a  claim  undw 
section  403(r)(6)  of  the  act  establishes 
that  adequate  substantiation  exists  to 
support  that  claim  for  all  products  that 
may  contain  that  substance.  Each 
manu&cturer  must  have  its  own 
substantiation  that  any  statement  it 
makes  in  the  labeling  of  a  dietary 
supplement  product  under  section 
403(r)(6)  of  the  act  is  truthful  and  not 
misleading,  and  the  manufacturer  must 
submit  a  notice  to  FDA  that  attests  to 
this&ct. 

m.  Signature  of  Person  Who  Can 
Certify  that  Firm  has  Substantiation 

2.  Sevwal  comments  objected  to 
proposed  §  101.93(c)  (redesignated  as 
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§  101.93(a)(3)),  which  requires  that  the 
notice  be  signed  by  a  responsible 
individual  or  by  the  person  authorized 
to  certify  that  the  information  presented 
and  contained  in  the  notice  is  accurate. 
Other  comments  objected  to  proposed 
§  101.93(c)  (redesignated  as 
S  101.93(a)(3))  which  requires  that  the 
individual  certify  that  the  information 
contained  in  the  notice  is  complete  and 
accurate,  and  that  the  notifying  firm  has 
substantiation  that  the  statement  is 
truthful  and  not  misleading.  These 
comments  argued  that  the  £)^iEA  does 
not  require  thiat  the  notification  be 
signed  by  anyone,  and  that  it  does  not 
require  that  an  individual  certify  that 
the  information  contained  in  the  notice 
is  complete  and  accurate,  or  that  the 
notifying  firm  have  substantiation  that 
the  statement  is  truthful  and  not 
misleading. 

One  comment  agreed  that  the 
company  must  have  substantiation  that 
statements  made  in  accordance  with 
section  403(r)(6)(B)  of  the  act  are 
truthful  and  not  misleading.  However, 
this  comment  maintained  that  section 
403(r)(6)(B)  of  the  act  does  not  require, 
or  provide  any  basis  for  requiring, 
signature  and  certification  as  part  of  the 
notification.  Another  comment  stated 
that  the  DSHEA's  requirement  that 
manufacturers  of  dietary  supplements 
have  substantiation  that  such  statements 
are  truthful  and  not  misleading  is 
independent  of  the  notification 
reouirement. 

Several  comments  also  disagreed  with 
FDA's  explanation  that  the  requirement 
for  a  signatiue  will  ensiire  that  the 
statutory  requirements  have  been  met, 
and  that  the  certification  is  necessary  to 
provide  assurance  that  a  notifying  firm 
has  fully  complied  with  the  requirement 
of  section  403(rX6)  of  the  act. 

Several  comments  contended  that 
neither  the  courts  nor  FDA  have 
established  procedures,  guidelines,  or 
standards  for  identif3ring  the  type  and 
amount  of  evidence  needed  to  support 
substantiation,  and  therefore,  the 
manufacturer  who  is  giving  notification 
cannot  know  whether  the  evidence  it 
has  meets  FDA's  expectations  and  has 
no  basis  to  provide  certification.  One 
comment  stated  that  general  dictionary 
definitions  for  "substantiation"  are  of 
no  help  because,  in  the  relevant  legal 
context,  the  question  requires  detailed 
legal  analysis,  which  at  best  can  only 
identify  possible  interpretations  and 
does  not  even  begin  to  predict  what  the 
agency's  ultimate  interpretation  of 
"substantiation"  might  be.  One 
comment  stated  that  "substantiation" 
under  the  DSHEA  might  be  interpreted 
by  regulated  supplement  companies  to 
mean  a  number  of  different  things  (e.g.. 


near  scientific  certainfy,  significant 
scientific  agreement,  or  reasonable 
basis).  The  comment  requested  that  FDA 
acknowledge  that  it  will  not  attempt  to 
set  a  substantiation  standard  under  the 
DSHEA  comparable  to  new  drug  or 
health  claims  reqiiirements,  and  that  it 
will  not  adopt  the  Federal  Trade 
Commission's  "reasonable  basis" 
standard  that  is  currenUy  applied  in 
dietary  supplement  advertising  cases. 

Several  comments  maintained  that  the 
requirement  that  manufacturers  certify 
that  the  notifying  firm  has 
substantiation  tlut  the  statement  is 
truthful  and  not  misleading  goes  beyond 
the  authorify  of  the  act  because  it 
imposes  potential  liabilify  under  the 
False  Statements  Act  (18  U.S.C  1001)  if 
FDA  does  not  agree  that  the 
substantiation  relied  upon  by  the  person 
malcing  the  notification  meets  the 
requirements  of  the  act.  Another 
comment  contended  that  the  objective 
of  §  101.93(a)(3)  is  accomplished  by 
existing  Federal  statutes  (i.e.,  18  U.S.C. 
1001)  that  prohibit  the  knowing  and 
willful  false  representation  of  any 
statement  to  a  Government  agency. 
Another  conunent  objected  to  the 
agency  subjecting -bodi  a  manufacturer 
and  the  person  representing  the 
company  to  potential  criminal  sanctions 
for  making  false  statements,  and  this 
comment  argued  that,  in  doing  so,  FDA 
would  be  acting  in  a  manner  that  is 
inconsistent  with  the  intent  of  Congress. 

FDA  disagrees  with  these  comments 
and  finds  that  they  are  without  merit 
First,  FDA  does  not  agree  that  the 
requirement  that  manufacturers  have 
substantiation  that  statements  made  in 
accordance  with  section  403(r)(6)  of  the 
act  ate  truthful  and  not  misleading  is 
independent  of  the  notification 
requirement.  The  last  sentence  of 
section  403(r)(6)  of  the  act  states  that  if 
a  manufacturer  of  a  dietary  supplement 
proposes  to  make  a  "statement 
described  in  the  first  sentence  of  this 
subparagraph,"  it  is  to  notify  the 
Secretary  (that  is,  FDA).  A  "statement 
described  in  the  first  sentence  of 
[section  403(r)(6)|"  is  one  for  which 
(among  othmr  things)  "the  manufacturer 
of  the  dietary  supplement  has 
substantiation  that  such  statement  is 
truthful  and  not  misleading."  In  section 
403(r)(6)  of  the  act,  thus,  contrary  to  the 
assertion  in  the  comment,  there  is  a 
direct  connection  between  the 
substantiation  requirement  and  the 
notification  requirement  in  section 
403(r)(6)  of  the  act. 

Second,  FDA  also  finds  no  merit  to 
the  argument  made  with  respect  to  18 
U.S.C.  1001.  Because  the  act  on  its  face 
connects  the  notification  requirement  to 
the  substantiation  requirement,  a 


manufactiuer  who  submits  a 
notification  luider  section  402(r)(6)  of 
the  act  Mrithout  being  in  possession  of 
substantiation  that  the  claim  that  it 
intends  to  make,  or  is  making,  is 
truthful  and  not  misleading  is  making  a 
false  statement  to  the  Government,  in 
violation  of  18  U.S.C  1001.  This  is  true 
without  regard  to  whether  a  responsible 
individual  has  signed  a  certification  or 
not. 

FDA  is  requiring  that  the  notification 
be  signed  by  a  responsible  individual, 
and  that  individual  certify  the  accuracy 
of  the  information  presented  in  the 
notice,  for  efficient  enforcement  of  the 
act  imder  sections  403(r)(6)  and  701(a) 
of  the  act  (21  U.S.C.  371(a)).  The  person 
signing  the  notice,  and  the  company  on 
whose  behalf  he  or  she  signs  it,  must 
recognize  that  there  are  significant 
consequences  to  their  action,  including 
potential  liabilify  under  18  U.S.C.  1001. 
Signing  a  certification  that  the 
information  in  the  notice  is  accurate 
will  likely  cause  the  person  who  is 
doing  so  to  check  the  information  in  the 
notice.  Such  a  check  should  minimize 
any  problems  under  this  section  of  the 
act  and  thus  will  contribute  to  its 
efficient  enforcement 

Third.  FDA  finds  no  merit  to  the 
comments  that  claim  that  firms  have  no 
basis  to  determine  what  level  of 
substantiation  is  necessary.  In  this 
regard,  the  act  is  clear  on  its  face:  The 
manufacturer  must  have  substantiation 
that  the  statement  is  truthful  and  not 
misleading.  If  the  manufacturer  has  any 
doubts  as  to  whether  it  has 
substantiation  to  meet  this  standard,  it 
should  not  make  the  statement  in 
question  on  its  label  or  in  its  labeling. 
Claims  that  manufactures  are  ima^le  to 
interpret  this  standard  are  belied  by  the 
fact  that  since  the  passage  of  the 
DSHEA,  FDA  has  received  literally 
hundreds  of  notices  under  section 
403(rK6)  of  the  act  FDA  assumes  that 
these  notifications  have  been  made  in 
good  faith,  and  the  submitters  were 
confident  that  they  were  in  possession 
of  adequate  substantiation.  Thus,  FDA 
finds  no  need  for  it  to  elaborate  on  the 
substantiation  standard  that  appears  in 
the  act. 

IV.  Recommended  Compliance  With  the 
Proposed  Rnle 

3.  One  comment  stated  that  FDA 
indicated  in  the  preamble  to  the 
September  1996  proposal  that  it 
"recommends"  that  manufacturers 
follow  the  proposed  regulation 
immediately.  The  comment  requested 
that  FDA  make  clear  that  failure  to 
follow  "recommendations"  that  are  not 
final  rules  carries  no  penalfy  or  sanction 
and  generates  no  prejudice. 
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FDA  made  this  reconunendation  in 
the  September  1996  proposal  because  of 
the  many  requests  from  manufactiuers 
to  FDA  asking  for  guidance  on  how  to 
make  a  statement  of  nutritional  support 
notification.  However,  the  conunent  is 
correct  that  no  penalfy  or  sanction 
applies  to  manufacturers  who  do  not 
make  their  notification  according  to 
these  rules  until  the  effective  date  of 
this  regulation.  It  should,  however,  be 
noted  that  dietary  supplement 
manufacturers  do  not  have  the  option  of 
not  notifying  FDA  if  they  are  making 
statements  of  nutritional  support  on  the 
label  or  in  the  labeling  of  their  .products. 
The  requirement  to  niake  the 
notification  to  FDA  no  later  than  30 
days  after  the  first  marketing  of  the 
dietary  supplement  that  beeos  such  a 
statement  became  effective  with  the 
signing  into  law  of  the  DSHEA  on 
October  25, 1994. 

V.  EnTiromnental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effactoo 
the  human  environment  Ther^ora. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VL  Analysis  of  Impacts 

A.  Benefit-Cost  Analysk  , 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safefy,  and  other  advantages; 
distributive  impacts;  and  equify). 
Executive  Ordw  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million;  adversely 
affecting  some  sector  of  the  economy  in 
a  material  way;  adversely  affecting  jobs 
or  competition;  or  raising  novel  l^al  or 
policy  issues.  ' 

In  die  economic  anal3rsis  of  the 
proposed  rule,  FDA  stated  that  the  costs 
of  this  regulation  consisted  of  the  costs 
of  preparing  and  submitting  notification 
to  FDA  regarding  statements  of 
nutritional  support.  FDA  concluded  that 
because  the  information  should  already 
have  been  gathered  in  order  to  prepare 
the  nutritional  support  statement  itself, 
the  additional  cost  inciured  for 
notification  would  be  small  and  in 


many  instances  neghgible.  One 
comment  said  that  the  costs  of 
notification  could  be  burdensome  for  a 
manufacturer  producing  many  different 
brands  and  products.  FDA  is  not 
persuaded  that  this  additional  burden 
would  bff  large,  for  the  same  reasons  as 
stated  in  the  economic  analysis  of  the 
proposed  rule — the  notification  cost  will 
be  negligible  to  manufacturers  who  have 
borne  the  labeling  costs  associated  with 
nutritional  support  statements  for 
several  different  brands  or  p>roducts. 
This  final  rule  is  procedural  and 
implements  the  statutory  notification 
requirement  at  minimal  cost  Other 
requirements  associated  with  nutritional 
support  statements  will  be  dealt  with  by 
other  rules. 

FDA  finds  that  this  final  rule  does  not 
constitute  a  significant  rule  as  defined 
by  Executive  Order  12866.  Furthermore, 
it  has  been  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of 
congressional  review  (Pub.  L.  104-121). 

B.  Small  Business  Analysis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibilify  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  nde  on  small  entities. 

For  purposes  of  defining  industry  size 
standards,  the  Small  Business 
Administration  (SBA)  classifies 
industries  according  to  four-digit 
Standard  Industrial  Classification  (SIC) 
codes.  SBA  does  not  define  "small"  for 
the  dietary  supplement  industry, 
because  no  SIC  code  corresponds  to  the 
industry — dietary  supplements 
encompass  a  wide  range  of  products. 
The  industry's  products  come  closest  to 
the  industry  ^t)ups  Food  Preparations 
N.E.C.  (SIC  code  2099)  and  Medicinal 
Chemicals  and  Botanicaf  Products  (SIC 
code  2833).  The  SBA  size  standards  for 
small  businesses  are  500  or  fewer 
employees  for  food  preparations  and 
750  or  fewer  employees  for  medicinal 
and  botanical  products.  Under  either 
employee-based  size  standard,  virtually 
all  firms  in  the  dietary  supplement 
industry  could  be  citified  as  small, 
including  some  firms  that  are  among  the 
leaders  in  sales  revenues. 

For  the  dietary  supplement  industry. 
FDA  is  basing  size  classifications  on 
sales  revenue  rather  than  employees. 
According  to  the  Nutrition  Business 
Journal,  of  the  850  firms  manufacturing 
dietary  supplements,  11  firms  have  total 
revenues  over  $100  million,  accounting 
for  53  percent  of  total  sales;  30  firms 


have  sales  revenues  between  $20  and 
$100  million,  accounting  for  28  percent 
of  total  sales;  and  809  finns  have  sales 
under  $20  million,  accounting  for  19 
percent  of  total  sales.  The  809  firms  in 
the  imder  $20  million  category  have  an 
average  sales  revenue  of  $800,000  and 
will  be  considered  small  businesses  by 
FDA.  Because  the  total  includes  some 
firms  making  functional  foods  that  are 
not  dietary  supplements  and  other 
products,  such  as  sports  nutrition 
products,  that  are  not  considered  dietary 
supplements,  the  estimate  may  overstate 
the  number  of  small  firms  affected  by 
this  final  rule. 

The  number  of  small  btisinesses 
affected  by  this  final  rule  could  include 
all  small  businesses  in  the  dietary 
supplement  industry,  if  they  choose  to 
use  nutritional  support  statements.  As 
FDA  concluded  in  the  benefit-cost 
analysis,  the  additional  costs  imposed* 
by  the  notification  provisions  wtil  be 
negligible  to  small  firms  onoe  the 
labeling  provisions  have  been  carried 
out.  This  final  rule  requires  only  that 
the  manufacturer  notify  FDA  within  30 
days  of  marketing  a  supplement  that 
bears  a  nutritional  support  statement  on 
its  label.  The  information  required  in 
the  notification  is  either  on  the  label 
itself  (e.g.,  the  text  of  the  statement)  or 
readily  avaifable  (e.g.,  the  name  of  the 
ingredient  that  is  the  subject  of  the 
statement). 

FDA  finds  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly  k  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Vn.  The  Paperwork  Rednctian  Act  of . 
1995 

This  final  rule  contains  information 
collection  rsquirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
'3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
biuden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  Food  Labeling;  Notification 
Procediu«s  for  Statements  on  Dietary 
Supplements. 

Description:  FDA  is,  by  regulation, 
requiring  manufacturers,  packers,  and 
distributors  of  dietary  supplements  to 
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notify  FDA  that  they  are  marketing  a 
dietary  supplement  product  that  bears 
on  its  label  or  in  its  labeling  a  statement 
provided  for  in  section  403(r)(6)  of  the 
act.  Section  403(r)(6)  of  the  act  requires 
that  the  agency  be  notified,  with  a 
submission  about  such  statements,  no 
later  than  30  days  after  the  first 
marketing  of  the  dietary  supplement 
Information  that  is  required  in  the 
submission  includes:  (1)  The  name  and 


address  of  the  manufacturer,  packer,  ot 
distributor  of  the  dietary  supplement 
product;  (2)  the  text  of  the  statement 
that  is  being  made;  (3)  the  name  of  the 
dietary  ingredient  or  supplement  that  is 
the  subject  of  the  statement;  (4)  the 
name  of  the  dietary  supplemen\ 
(including  the  brand  name);  and  (5)  a 
signatiue  of  a  responsible  individual 
who  can  certify  the  accuracy  of  the 
information  presented. 


In  §  101.93,  the  agency  is  establishing 
procedures  for  submitting  required 
information.  Section  §  101.93  provides 
details  of  the  procedures  associated 
with  the  submission  and  identifies  the 
information  that  must  be  included  in 
the  submission  in  order  to  meet  the 
requirements  of  section  403  of  the  act 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 


Table  l.— Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  o( 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual  R»- 
sportses 

Hours  per 
Response 

Total  Hours 

101.93 

420 

1 

420 

0.5-1 

210^420 

(Through  inadvertent  error,  the  agency 
misreported  the  number  of  respondents 
and  the  anniml  frequency  per  response 
and  omitted  the  total  annual  response  in 
the  proposal.  Hours  per  response  and 
total  hours  were  reported  correctly.  In 
this  final  rule.  FDA  is  correcting  the 
inadvertent  errors  that  it  made  in  the 
proposal). 

Individuals  and  organizations  may 
submit  comments  on  these  burden 
estimates  or  on  any  other  aspect  of  these 
information  collection  provisions, 
including  suggestions  for  reducing  the 
burden,  and  should  direct  them  to  the 
Office  of  Special  Nutritionals  (HFS- 
450),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St  SW., 
Washington.  DC  20204. 

The  information  collection  provisions 
in  this  final  nde  have  been  approved 
under  OMB  control  number  0910-0331. 
This  approval  expires  on  October  31 , 
1999.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required,  to 
respond  to  a  collection  of  information 
unless  it  displays  a  curronUy  valid  OMB 
control  number.  ••  *j.%  v  --  • 

ListofSubiectBin2lCFRPartl0l      • 

Food  labeling.  Nutrition.  Reporting 
and  recordkeeping  reqtiirements. 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454,  1455):  sees.  201,  301,  402.  403.  409. 
701  of  tlie  Federal  Food,  E)rug,  and  Cosmetic 
Act  (21  U.S.C  321.  331,  342,  343,  348.  371). 

2.  Section  101.93  is  added  to  subpart 
F  to  read  as  follows: 


{101.93    Notification  procedures  for 
certain  types  of  statements  on  dietary 
supplements. 

(a)(1)  No  later  than  30  days  after  the 
first  marketing  of  a  dietary  supplement 
that  bears  one  of  the  statements  listed  in 
section  403(r)(6)  or  the  Federal  Food, 
Dnig.  and  Cosmetic  Act.  the 
manufacturer,  packer,  or  distributor  of 
the  dietary  supplement  shall  notify  the 
Office  of  Special  Nutritionals  (HFS-     • 
450),  Center  for  Food  Safefy  and 
Applied  Nutrition.  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  that  it  has 
included  such  a  statement  on  the  label 
or  in  the  labeling  of  its  product.  An 
original  and  two  copies  of  this 
notification  shall  be  submitted. 

(2)  The  notification  shall  include  the 
following: 

(i)  The  name  and  address  of  the 
manufacturer,  packer,  or  distributor  of 
the  dietary  supplement  that  bears  the 
statement: 

(ii)  The  text  of  the  statement  that  Is 
being  made; 

(iii)  The  name  of  the  dietary 
ingredient  or  supplement  that  is  the 
subject  of  the  statement,  if  not  provided 
'  in  the  text  of  the  statement;  and 

(iv)  The  name  of  the  dietary 
supplement  (including  brand  name),  if 
not  provided  in  response  to  paragraph 
(a)(2)(iii)  on  whose  label,  or  in  whose 
labeling,  the  statement  appears. 

(3)  The  notice  shall  be  signed  by  a 
responsible  individual  or  the  person 
who  can  certify  the  accuracy  of  the 
information  presented  and  contained  in 
the  notice.  The  individual  shall  certify 
that  the  information  contained  in  the 
notice  is  complete  and  accurate,  and 
that  the  notifying  firm  has 
substantiation  that  the  statement  is 
truthful  and  not  misleading. 

(b)  through  (e)  [Reserved] 


Dated:  August  20, 1997. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  97-24738  Filed  9-22-97;  8:45  am] 
BNJJNO  OOOC  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  190 
[Docket  No.  96N-0232] 

Pramarfcet  Notification  for  a  Htm 
Diatary  ingradient 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

StMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  establishing  the 
procedure  by  which  a  manufacturer  or 
distributor  of  dietary  supplements  or  of 
a  new  dietary  ingredient  is  to  submit 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  the  information 
on  which  it  has  concluded  that  a  dietary 
supplement  containing  a  new  dietary 
ingredient  will  reasonably  be  expected 
to  be  safe.  FDA  is  issuing  this  regulation 
to  enable  industry  to  comply  with  the 
requirements  of  the  Dietary  Supplement 
Health  and  Education  Act  of  1994  (the 
DSHEA). 

EFFECTIVE  DATE:  October  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  W.  Miles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
456),  Food  and  Drug  AdministraticHi. 
200  C  St.  SW.,  Washington,  DC  20204. 
202-401-9858. 
SUPPlfMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
27. 1996  (61  FR  50774).  FDA  published 
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a  proposed  rule,  entiUed  "Premarket 
Notification  for  a  New  Dietary 
Ingredient"  (hereinafter  referred  to  as 
"the  September  1996  proposal").  FDA 
issued  this  proposal  in  response  to 
section  8  of  the  DSHEA  (Pub.  L.  103- 
417).  This  section  of  the  DSHEA 
amended  the  act  by  adding,  "among  other 
provisions,  section  201(£n  (21  U.S.C 
321(£n).  which  defines  a  dietary 
supplement,  and  by  adding  section 
413(a)  (21  U.S.C.  350b(a)).  which 
provides,  among  other  things,  for  the 
notification  of  the  Secretary  of  Health 
and  Human  Services  (the  Secretary) 
(and  by  delegation  FDA)  at  least  75  days 
before  the  introduction  or  delivery  for 
introduction  into  interstate  conunerce  of 
a  dietary  supplement  that  contains  a 
new  dietary  ingredient  Section  413(a) 
of  the  act  states  that  a  dietary 
supplement  that  contains  a  new  dietary 
ingredient  shall  be  deemed  adultmated 
unless  it  meets  one  of  two  requirements. 
One  requirement  is  that  "the  dietary 
supplement  contains  only  dietary 
ingredients  which  have  been  present  in 
the  food  supply  as  an  article  used  for 
food  in  a  form  in  which  the  food  has  not 
been  chemically  altered."  The 
alternative  requirement  is  that 

(Tlhere  is  •  history  of  use  or  other  eridenca 
of  safety  establishing  that  the  dietary 
ingredient  when  used  under  the  conditions 
recommended  or  suggested  in  the  labeling  of 
the  dietary  supplement  wrill  reasonably  be 
expected  to  be  safe  and,  at  least  75  days 
before  being  introduced  or  delivered  for 
introduction  into  interstate  commerce,  the 
manuCsctuier  or  distributor  of  the  dietary 
ingredient  or  dietary  supplement  provides 
the  Secretary  with  information,  including 
any  citation  to  published  articles,  which  is 
the  basis  on  which  the  manufacturer  or 
distributor  has  concluded  that  a  dietary 
supplement  containing  such  dietary 
ingredient  will  reasonably  be  expected  to  be 
safe. 

FDA  published  the  September  1996 
proposal  to  establish  a  procedure  that 
would  enable  industry  to  comply  with 
this  notification  requirement  in  an 
efficient  maimer.  Adoption  of  this 
procediue  will  help  to  facilitate 
compliance  with  the  notification 
required  by  section  413(a)(2)  of  the  act. 
Interested  persons  were  given  imtil 
December  26, 1996,  to  comment  on  the 
proposal. 

FDA  received  four  letters  each 
obtaining  one  or  more  comments  from 
consumer  groups,  a  trade  association, 
and  industry  in  response  to  the 
proposal.  All  of  the  comments  generally 
supported  the  proposal.  Several 
comments  suggested  modifications  or 
revisions  of  various  aspects  of  the 
proposal.  A  summary  of  the  comments 
and  the  agency's  responses  follows. 


n.  New  Dietary  Ingredients  Subject  to 
Notification  Requiremenis 

1.  Several  comments  expressed 
concern  that  proposed  §  190(a), 
published  in  the  September  1996 
proposal,  implied  that  any  "new  dietary 
ingredient"  is  subject  to  the  notification 
requirements.  The  comments  argued 
that  the  statutory  requirement  for 
notification  imder  section  413(aX2)  of 
the  act  does  not  apply  to  those  new 
dietary  ingredients  that  have  been 
present  in  the  food  suf^ly  as  an  article 
used  for  food  in  a  form  ui  which  the 
food  has  not  been  chemically  altered,  as 
described  in  section  413(aHl)  of  the  act 

FDA  agrees  with  the  comments  that 
the  notification  requirements  of  this 
regulation  apply  only  to  new  dietary 
ingredients  described  in  section 
413(a)(2)  of  the  act.  Section  413(aMl)  of 
the  act  applies  to  dietary  supplements 
that  contain  only  dietary  ingredients 
that  have  been  present  in  the  food 
supply  as  an  article  used  for  food  in  a 
fonn  in  which  the  food  has  not  been 
chemically  altered,  and  the  statute  does 
not  require  that  FDA  be  notified  before 
these  products  are  marketed.  To  make 
clear  which  new  dietary  ingredients  are 
subject  to  the  notification  requirement 
in  section  413(a)(2)  of  the  act.  FDA  is 
modifying  propcwed  §  190.6(a)  by 
incorporating  the  phrase  "that  has  not 
been  present  in  the  food  supply  as  an 
article  used  for  food  in  a  form  in  which 
the  food  has  not  been  chemically 
altered"  to  define  which  new  dietary 
ingredients  are  subject  to  the 
notification  requirement 

m.  The  Notification 

2.  One  comment  opposed  the 
requirement  in  proposed  §  190.6(bH3)(i) 
that  the  notification  include  the  level  of 
the  new  dietary  ingredient  in  the  dietary 
supplement  The  comment  claimed  that 
notices  may  be  submitted  by  vendors 
who  will  not  know  the  level  of  the  new 
ingredient  in  the  supplement  and 
argued  that  these  vendors  should  not  be 
barred  from  the  sale  of  these 
ingredients. 

FDA  does  not  agree  that  it  woidd  be 
appropriate  to  remove  the  reqtiirement 
that  the  notification  include  the  level  of 
the  new  dietary  ingredient  in  the  dietary 
supplement  First.  §  190.6(b)(3Mi) 
responds  to  section  413(a)(2)  of  the  act 
that  states  that  the  manufactiuer  or  the 
distributor  is  to  provide  the  information 
on  a  dietary  supplement  that  contains  a 
new  dietary  ingredient  Both  c^  these 
parties  would  have  access  to 
information  on  the  level  of  the  new 
dietary  ingredient.  If  a  vendor  wants  to 
stand  in  the  position  of  a  manufacturer 
or  distributor,  it  needs  to  be  able  to 


provide  the  information  that  they  ran 
provide. 

Second,  section  413(a)  of  the  act  also 
states  that  a  dietary  supplement  that 
contains  a  new  dietary  ingredient  is 
adulterated  unless  there  is  a  history  of 
use  or  other  evidence  of  safefy 
establishing  that  the  dietary  ingredient 
when  used  under  the  conditions 
recommended  or  suggested  in  the 
labeling  of  the  dietary  supplement,  will 
reasonably  be  expected  to  be  safe,  and 
that  the  notification  must  include  the 
information  on  which  the  manufacturer 
or  distributor  has  determined thattha 
dietary  supplement  containing  tha 
dietary  ingredient  will  meet  tbis 
standard.  It  is  not  possible  to  have  a 
reasonable  expectation  of  safefy  without 
knowledge  of  the  level  of  the  new 
dietary  ingredient  in  the  supplement 
The  dietary  ingredient  may  be  safe 
under  certain  conditions  of  use.  but  it 
may  be  unsafe  under  other  conditions  ot 
use.  For  example,  the  ess'^ntial  trace 
mineral  selenium  is  safe  when 
consumed  in  amoimts  necessary  to  meat 
a  person's  nutrient  requirements,  but  it 
is  toxic  when  consumed  at  high  levels. 
Some  dietary  ingredimits  contain 
constituents  that  have  potent 
pharmacologic  actions  that  cotdd  causa 
the  dietary  ingredient  to  present  a 
significant  or  unreasonable  risk  of  injury 
or  illness  under  the  labeled  conditions 
of  use.  The  bark  of  Pausinystalia 
yohimbe  (K.  Schumann)  (commonly 
ceiled  yohimbe)  contains  the 
indolaUcylamine  alkaloid  yohimbine, 
which  is  a  potent  alpha-2-adrenmgic 
antagonist  that  may  be  toxic  when 
ingested  in  high  doses. 

Thus,  if  the  notification  does  not 
contain  the  level  of  the  dietary 
ingredient  in  the  product,  the 
notification  would  not  contain  a  piece 
of  information  that  is  necessary  if  the 
manufacturer  or  distributor  is  to 
conclude  that  the  dietary  supplement 
will  reasonably  be  expected  to  be  safe 
tinder  the  conditions  of  use 
recommended  or  suggested  in  its 
labeling.  Without  this  information,  the 
dietary  supplement  would  be 
adulterated  under  section  402(fXl)(B)  of 
the  act  (21  U.S.C.  342(fMl)(B)). 
Therefore,  FDA  is  not  pereuaded  to 
remove  or  revise  proposed 
§  190.6(b)(3)(i).  This  provision  is 
necessary  to  ensure  that  a  manufacturer 
has  considered  information  that  directiy 
bears  on  the  safefy  of  the  new  dietary 
ingredient  of  interest 

3.  One  comment  stated  that  FDA's 
proposed  rule  on  the  notification  for  a 
new  dietary  ingredient  is  a  procedural 
regulation  whrai  what  is  needed  is  a 
substantive  regulation  that  provides 
adequate  guidance  to  the  manufacttirer 


49688    Federal  Register  /  Vol.  62.  No.  184  /  Tuesday,  September  23.  1997  /  Rules  and  Regulations 


as  to  the  quality  and  quantity  of  the 
information  necessary  to  meet  the 
requirements  of  section  413(a)(2)  of  the 
act.  The  comment  disagreed  with  FDA's 
assertion  that  the  manufacturer  is  only 
required  to  provide  the  basis  on  which 
it  has  concluded  that  the  dietary 
supplement  will  reasonably  to  expected 
to  be  safe  and  that  the  manufacturer  Or 
distributor  is  not  required  to  do  a 
complete  search  of  all  available  sources 
of  information  on  the  new  dietary 
ingredient.  The  comment  maintained 
that  under  the  proposed  regulation, 
manufacturers  could  knowingly  market 
products  vidth  documented  deleterious 
effects  as  long  as  they  provide  FDA  with 
articles  citing  only  a  product's  benefits. 

The  comment  requested  that  FDA 
examine  how  the  DSHEA  amended 
section  402  of  the  act  as  well  as  section 
413  of  the  act.  Section  402(f)(1)(B)  of  the 
act  states  that  a  "food  shall  be  deemed 
to  be  adulterated  if  it  is  a  dietary 
supplement  or  contains  a  dieta^ 
ingredient  that  is  a  new  dietary 
ingredient  for  which  there  is  inadequate 
information  to  provide  reasonable 
assurance  that  such  ingredient  does  not 
present  a  significant  or  unreasonable 
risk  of  illness  or  infury."  The  comment 
ai;gued  that  without  a  minimal  safety 
data  requirement,  FDA  risks  that  its 
interpretation  of  the  DSHEA  could 
cause  a  manufacturer  to  challenge  the 
validity  of  the  DSHEA  on  the  groimds 
that  the  statute  is  void  for  vagueness 
because  it  does  not  provide  fair  warning 
to  the  manufacturer  of  what  is  expected. 
The  comment  requested  that  FDA  issue 
regulations  that  elaborate  on  omissions 
in  the  statute  by  Congress. 

The  comment  further  suggested  that 
FDA  should  require  that  a  new  dietary 
ingredient,  when  used  imder  the 
conditions  recommended  or  suggested 
in  the  labeling  of  the  dietary 
supplement,  be  generally  recognized  as 
safe  (GRAS):  that  is.  that  FDA  apply  to 
a  new  dietary  ingredient  the  standard 
that  there  is  general  recognition  that  a 
dietary  supplement  containing  the  new 
dietary  ingredient  "will  reasonably  be 
expected  to  be  safe."  The  comment 
further  suggested  that  FDA  should 
provide  industry  with  examples  of 
publications  that  are  acceptable  ai 
evidence  of  safety  and  a  list  of  sources 
to  search  for  evidence  of  adverse  effects 
associated  with  a  new  dietary 
ingredient.  Further,  the  comment 
maintained  that  manufacturers  should 
be  reqtiired  to  provide  FDA  with  a 
summary  of  studies  and  scientific  data, 
including  known  adverse  effects.  The 
comment  stated  that,  in  the  absence  of 
an  appropriate  scientific  standard  of 
evidence,  manufecturers  would  be  free 
to  submit  articles  from  questionable 


publications  or  unpublished  materials 
to  establish  the  safety  of  the  new  dietary 
ingredient.  The  comment  argued  that 
reliance  on  a  GRAS  standard  would  not 
be  contrary  to  the  statute  or  to 
congressional  intent  because  it  would 
still  permit  the  marketing  of  dietary 
supplements  without  prior  approval. 

FDA  disagrees  with  the  comment  that 
a  substantive,  rather  than  a  procedural, 
regulation  is  necessary  to  respond  to 
section  413(a)(2)  of  the  act.  The 
comment  appears  to  be  opposed  to 
proposed  §  190.6(b)(4),  which  sets  out 
the  substantive  information  that  the 
notification  must  include.  SignificanUy, 
§  190.6(b)(4)  simply  tracks  the  language 
of  section  413(a)(2)  of  the  act.  It  is 
appropriate  that  the  regulation  do  so 
because,  contrary  to  what  the  comment 
asserts,  the  manufectuier  or  distributor 
is  not  required  to  do  a  complete 
literature  search.  It  is  required  only  to 
provide  "the  basis  on  which  [it]  has 
concluded  that  a  dietary  supplement 
containing  such  dietary  ingredient  will 
reasonably  be  expected  to  be  safe" 
(section  413(a)(2)  of  the  act).  That  is  all 
that  the  regulation  requires. 

FDA  agrees  with  the  comment  that 
sections  402(fHl)(B)  and  413  of  the  act 
are  related  in  that  they  both  relate  to 
new  dietary  ingredients.  FDA  also 
acknowledges  that  Congress  has 
provided  in  section  413(a)  of  the  act  that 
a  failure  to  provide  the  information 
under  section  413(a)  of  the  act  would 
render  the  dietary  supplement 
adidterated  under  section  402(f)  of  the 
act  The  agency,  however,  in  deciding 
what  information  needs  to  be  provided, 
is  bound  by  the  standard  in  the  act  It 
is  not  free  to  rewrite  the  law,  as  the 
comment  appears  to  suggest 

The  fact  that  Congress  did  not  create 
a  minimal  safety  data  requirement  in 
section  413(a)(2)  of  the  act  does  not 
render  the  DSHEA  void  for  vagueness. 
The  manufecttuer's  or  distributor's 
obligation  under  section  413(a)(2)  of  the 
act  is  clear.  It  must 'make  a  showing  as 
to  why  it  considers  that  consumption  of 
a  new  dietarv  ingredient  will  be  safe. 

FDA  also  does  not  agree  that  the 
GRAS  concept  has  relevance  here.  The 
concept  of  GRAS  was  adopted  by 
Congress  in  1958,  as  a  limitation  on  the 
scope  of  the  "food  additive"  definition 
(section  201(s)  of  the  act).  Congress 
excluded  from  the  definition  of  "food 
additive"  substances  that  are  generally 
recognized,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  their  safety,  as  having  been 
adequately  shown  through  scientific 
procedures  (or,  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1. 1958,  through  experience  based  on 
common  use  in  food)  to  be  ^dfe  under 


the  conditions  of  their  intended  use. 
However,  dietary  ingredients,  which  are 
used  in  dietary  supplements,  are  not 
•food  additives.  Congress  excluded  them 
from  the  definition  of  a  "food  additive" 
in  the  DSHEA  (section  201(s)(6)  of  the 
act,  which  was  added  by  section  3(b)  of 
the  DSHEA).  Thus,  the  concept  of  GRAS 
is  not  relevant  to  how  dietary 
in^dients  are  regulated. 

Furthermore,  there  is  a  fundamental 
difference  between  who  is  to  make  at 
least  the  initial  judgment  as  to  the  safety 
of  an  ingredient  under  section  413(a)(2) 
of  the  act  and  whose  judgment  is 
relevant  to  a  determination  that  an 
ingredient  is  GRAS.  Whether  an 
ingredient  is  GRAS  is  based  on  the 
judgment  of  "experts  qualified  by 
scientific  ^training  and  experience  to 
evaluate"  the  in^edient's  safety.  hL, 
contrast,  the  requirement  in  section 
413(a)(2)  of  the  act  that  a  notification  be 
made  for  a  new  dietary  ingredient 
provides  that  the  manufacturer  or 
distributor  is  to  determine  whether  a 
dietary  supplement  containing  such 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe.  While  this 
determination  is  subject  to  review  by 
FDA.  section  413(a)  of  the  act  does  not 
specify  that  the  manufacturer  or 
distributor  must  rely  on  any  specified 
third  party  in  making  its  judgment.  Few 
these  reasons,  FDA  is  not  requiring  in 
§  190.6(b)(4)  that  the  notification  for  a 
new  dietary  ingredient  include 
information  establishing  that  the  new 
dietary  ingredient  is  GRAS  or  the 
subject  of  any  other  type  of  general 
recognition. 

Furthermore,  FDA  is  not  pm^uaded 
that  it  is  necessary  for  the  agency  to 
provide  examples  of  scientific 
publications  that  are  adequate  to 
provide  the  information  that  can  be  the 
basis  on  which  the  manufacturer  or 
distributor  has  concluded  that  a  dietary 
supplement  containing  the  new  dietary 
ingredient  will  reasonably  be  expected 
to  be  safe.  The  agency  also  is  not 
persuaded  that  the  act  requires  that  a 
manufacturer  or  distributor  provide  to 
FDA  information  on  all  known  adverse 
effects  attributable  to  the  new  dietary 
ingredient  that  is  the  subject  of  the 
submission.  Section  413(a)(2)  of  the  act 
requires  only  that  the  notification 
provide  information  "which  is  the  basis 
on  which  the  manufacturer  or 
distributor  has  concluded  that  a  dietary 
supplement  containing  such  dietary 
ingredient  will  reasonably  be  expected 
to  be  safe  when  used  under  the 
conditions  recommended  or  suggested 
in  the  labeling."  Thus,  the  statute  does 
not  specify  or  limit  what  evidence  a 
manufacturer  or  distributor  may  rely  on 
in  determining  whether  the  use  of  the 
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ingredient  will  reasonably  be  expected 
to  be  safe.  Nonetheless,  FT) A  expects 
that,  in  making  a  determination  that  a 
new  dietary  ingredient  is  reasonably 
expected  to  be  safe  and  does  not  present 
a  significant  or  unreasonable  risk  of 
illness  or  injury,  a  manufacturer  or 
distributor  will  consider  the  evidence  of 
safety  that  is  available  in  the  scientific 
literatiue  and  from  examination  of 
reports  of  adverse  effects  associated 
with  the  use  of  a  new  dietary  ingredient. 

FDA  does  not  find  that  the  statute 
requires  that  the  agency  determine  the 
relative  merit  of  dUferent  types  of 
evidence  of  safety,  and  therefore,  the 
agency  is  not  modifying  §  190.6  to 
specify  specific  safety  requirements  for 
new  dietary  ingredients  or  to  establish 
standards  that  the  evidence  of  safety 
must  meet 

4.  One  comment  opposed  the 
proposed  requirement  in  §  190.6(bK4) 
that  the  premarket  notification  for  a 
"new  dietary  ingredient"  contain 
reprints  or  photostatic  copies, 
including,  ^  necessary.  English 
translations  of  all  references  to 
published  information  offered  in 
support  of  the  notification.  The 
comment  stated  that  with  FDA's 
diminished  resources  the  handling 
cataloging,  and  storage  of  such  copies 
could  place  a  substantial  biuden  on  the 
agency  and  that  this  requirement  for 
submission  of  copies  of  cited  articles 
would  be  expensive  and  cumbersome 
for  the  manufacturer.  The  comment 
suggested  that  the  requirement  for 
submission  of  copies  of  references 
should  not  become  a  part  of  the  final 
rule  on  new  dietary  ingredient 
notifications  because  of  the  availabilify 
of  scientific  data  through  electronic  data 
bases. 

FDA  is  not  persuaded  to  delete 
proposed  §  190.6(b)(4).  FDA  finds  that  it 
would  take  significantly  more  agency 
resources  to  find  and  obtain  copies  of 
references  than  would  be  expended  to 
managing  them  as  a  part  of  each 
notification.  Furthermore.  FDA  has 
found  in  reviewing  the  notifications  that 
have  been  received  since  the  passage  of 
'  the  DSHEA  that  many  of  the  references 
cited  in  the  notifications  are  not  readily 
available  in  the  United  States  or  are  not 
easily  obtained  electronically.  In  some 
cases,  English  translations  are  not 
available  unless  provided  by  the  party 
making  the  notification.  On  the  other 
hand,  the  manufacturer  or  distributor, 
who  has  reviewed  the  published 
information  in  concluding  that  there  is 
a  reasonable  expectation  of  safety,  will 
have  ready  access  to  the  articles  and 
thus  would  be  in  a  position  to  supply 
them  to  FDA. 


Thus.  FDA  is  not  persuaded  that  the 
requirement  that  the  new  ingredient 
notification  include  copies  of  all 
references  used  to  support  the 
notification  will  impose  an  excessive  or 
uimecessary  burden  on  FDA  or  on 
manufacturers  or  distributors  who  make 
a  notification.  ConsequenUy,  it  is  not 
revising  §  190.6(b)(4). 

5.  Several  comments  opposed  the 
proposed  §  190.6(b)(5)  requirement  that 
the  premarket  notification  of  the 
marketing  of  a  new  dietary  ingredient 
include  the  signature  of  an  authorized 
official  of  the  manufacturer  or 
distributor  of  the  dietary  supplement 
that  contains  the  new  dieta^  ingredient. 

One  comment  asked  that  the 
regulation  be  changed  to  require  the 
signature  of  the  person  who  is  directly 
responsible  for  assimilating  and 
submitting  the  premarket  notification. 
The  comment  stated  that  in  its 
company,  an  "authorized  official" 
usually  means  an  officer  of  the 
company,  but  that  the  assimilation  and 
submission  of  documents  such  as 
premarket  notifications  to  FDA  is  the 
responsibility  of  someone  who  is  not  an 
officer  of  the  company. 

Another  comment  stated  that  it  had 
no  objectfon  to  the  requirement  in 
proposed  §  190.6(b)(5)  that  the 
notification  be  signed  by  an  authorized 
official  of  the  manufacturer  or 
distributor.  The  comment  did  state, 
however,  that  such  a  signattire  does  not 
constitute  a  certification  of  the  accuracy 
or  completeness  of  the  data  set  out  in 
the  notification.  The  comment  argued 
that  section  8  of  the  DSHEA  is  entirely 
silent  with  resp>ect  to  the  signature  or 
certification  of  notices,  and  that  the 
agency's  proposal  creates  an 
administrative  amendment  to  DSHEA 
and  is,  therefore,  inappropriate. 

In  the  preamble  to  tne  September 
1996  proposal,  FDA  sUted  that  it  was 
"including  this  provision  to  ensiire  that 
the  individual  that  is  responsible  for  the 
accuracy,  completeness,  and 
understandabilify  of  the  notification  is 
identified"  (61  FR  50774  at  50775). 
Section  8  of  the  DSHEA  does  not 
designate  a  specffic  employee  or 
representative  of  a  manufacturer  or 
distributor  who  is  to  submit  the  notice 
on  behalf  of  a  manufactiurer  or 
distributor.  FDA  did  not  intend  by  its 
use  of  the  word  "authorized"  to 
designate  a  particular  person  that  the 
firm  must  assign  the  responsibility  of 
preparing  the  notification  required 
under  section  413(aK2)  of  the  act. 
Instead,  the  agency  only  intended  that 
§  190.6(b)(5)  provide  that  the  person 
who  signs  the  notification  be  familiar 
with  the  information  contained  in  it  and 
be  available  to  answer  questions  or 


provide  additional  information  to  FDA 

if  questions  about  a  notification  arise. 
Therefore,  FDA  is  modifying 
§  190.6(b)(5)  by  replacing  the  term 
"authorized  official"  witii  the  word 
"person."  This  change  will  make  clear 
that  a  manufact\irer  or  distributor  may 
assign  responsibilify  for  the  notification 
to  a  person  without  concern  about  that 
person's  official  capacity  within  the 
management  structiue  of  the  firm. 

The  September  1996  proposal  did  not 
represent  that  the  signatiire  of  the 
individual  that  is  responsible  for  the 
accuracy,  completeness,  and 
understandabilify  of  the  notification 
constitutes  a  "certification."  However, 
the  person  signing  the  notice,  and  the 
company  on  whose  behalf  he  or  she 
signs  it.  should  recognize  that  there  are 
significant  consequences  to  thei}  action, 
including  potential  liabilify  under  18 
U.S.C  1001.  The  intent  of  section 
413(aH2)  of  the  act  is  for  the  firm  to 
provide  to  FDA  the  information  that  ia 
the  basis  on  which  the  manufacturer  or 
distributor  has  concluded  that  a  dietary 
supplement  containing  such  dietary 
ingredient  will  reasonably  be  expected 
to  be  safe.  A  firm  must  have  such 
information,  or  the  dietary  supplement 
may  well  be  adulterated  under  section 
402(f)(1)(B)  of  the  act  The  notification 
is  intended  to  be  the  mechanism  by 
which  that  information  is  made 
available  to  FDA,  so  that  the  agency  is 
aware  of  the  basis  that  a  manufacturer 
or  distributor  has  for  concluding  that 
there  is  reasonable  assurance  that  a  new 
dietary  ingredient  is  safe.  ConsequenUy, 
the  information  in  the  notification  must 
be  a  fair  and  accurate  represmitation  of 
the  information  that  a  firm  used  in 
developing  its  conclusion  that  a  new 
dietary  in^-edient  is  safe.  A  notification 
that  intentionally  omitted  information 
that  would  indicate  that  a  new  dietary 
ingredient  presents  a  significant  or 
unreasonable  risk  of  illness  or  injury  or 
that  contained  false  or  misleading 
information  would  be  a  knowing  and 
willful  submission  of  false  infimnation 
to  the  Federal  Government  and  could 
subject  the  parties  involved  to  criminal 
sanctions  under  18  U.S.C  1001. 

However,  the  pwson  who  signs  the 
notification  need  not  certify  tho 
information  in  the  notification.  The 
signature  is  intended  to  identify  the 
person  to  whom  FDA  may  address 
questions  to  concerning  the  notification. 
However,  such  persons  should  be 
cognizant  of  their  responsibilify  in 
providing  this  notification  and  of  the 
consequences  of  siibmitting  of  taise  at 
misleading  information  to  Uie  Federal 
Government 
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IV.  Administrative  Procedures 

6.  One  comment  requested  that 
proposed  §  190.6(cj  be  revised  to  state 
that  FDA  will  send  an  acknowledgment 
of  the  receipt  of  the  premarket 
notification  of  the  marketing  of  a  new 
dietary  ingredient  noting  the  filing  date, 
so  that  manufacturers  will  know  when 
the  75-day  notice  period  expires. 

FDA  is  persuaded  to  make  this 
revision.  However,  the  agency  cautions 
that  the  acknowledgment  of  the  receipt 
of  the  premarket  notification  of  the 
marketing  of  a  new  dietary  ingredient 
does  not  constitute  a  finding  by  FDA 
that  the  new  dietary  ingredient,  or  the 
dietary  supplement  that  contains  the 
new  (^etary  ingredient,  is  safe,  or  that 
it  is  not  adulterated  under  section  402 
of  the  act.  Therefore,  FDA  has  reqiiired 
§  190.6(c)  by  adding  the  sentence:  "FDA 
will  acknowledge  the  receipt  of  the 
notification  made  pursuant  to  section 
412(a)  of  the  act  and  will  notify  the 
submitter  of  the  date  of  receipt  of  such 
a  notification." 

7.  One  comment  asked  that  proposed 
§  190.6(c)  be  revised  by  removing  the 
last  sentence  which  states:  "For  75  days 
after  the  filing  date,  the  manufacturer  or 
distributor  of  a  dietary  supplement  that 
contains  a  new  dietary  ingredient  shall 
not  introduce  or  deliver  for 
introduction,  into  interstate  commerce 
the  dietary  supplement  that  contains  the 
new  dietary  ingredient."  The  comment 
stated  that  this  language  is  not  found  in 
the  act,  and  that  the  language  is 
unnecessarily  restrictive.  The  comment 
argued  that  if  the  agency  completes  its 
review  and  decides  there  is  no  concern, 
the  manufacturer  should  not  be 
prohibited  from  marketing  the  dietary 
supplement  when  such  a  determination 
by  FDA  is  made  prior  to  the  75  th  day 
after  the  notification  was  filed. 

FDA  does  not  agree  that  this  sentence 
should  be  removed  from  the  regulation. 
While  the  comment  is  correct  that  the 
language  in  the  regulation  is  not  stated 
in  the  law,  section  413(a)(2)  of  the  act 
states,  as  stated  in  the  previous 
paragraph,  that  at  least  75  days  before 
mtroducing  or  delivering  for 
introduction,  a  new  dietary  ingredient 
into  interstate  commerce,  the 
manufacturer  or  distributor  is  to  provide 
information  that  the  dietary  ingredient 
will  reasonably  be  expected  to  be  safe. 
The  comment  is  based  on  a 
misunderstanding  of  the  notification 
process.  Because  there  is  no 
requirement  that  the  notification 
provide  a  comprehensive  safety  review 
of  the  new  dietary  ingredient,  it  is  not 
likely  to  provide  the  agency  with  a  basis 
to  find  thiat  there  is  no  concern.  Rather, 
the  process  is  more  likely  to  identify 


those  new  dietary  ingredients  that  do 
present  a  concern.  Thus,  it  is  the  people 
who  have  provided  a  notice  that  raises 
concerns,  rather  than  one  that  does  not. 
who  are  likely  to  hear  from  the  agency. 
Given  this  fact,  and  to  ensiire  that  the 
system  runs  smoothly,  FDA  is  codifying 
its  expectation  based  on  the  act  that 
manufactiu^rs  and  distributors  that 
submit  a  notification  to  FDA  will  not 
market  their  product  for  75  days  from 
the  date  of  submission  of  the  notice. 
Consequently,  FDA  has  not  modified 
proposed  §  190.6(c)  as  requested  by  this 
comment. 

8.  One  comment  asked  that  proposed 
§  190.6(d)  be  changed  to  state  that: 

•   •   •  if  additional  information  is  provided 
in  support  of  the  new  ingredient  notification, 
the  agency  will  detennine  whether  the 
additional  information  is  a  substantive 
amendment  to  the  submission.  If  the  agency 
determines  that  the  new  submission  is  a 
substantive  amendment,  FDA  will  assign  a 
new  filing  date.  FDA  will  acknowledge 
receipt  of  the  additional  information  and. 
when  applicable,  notify  the  manufacturer  of 
the  new  filing  date,  which  is  the  date  of 
receipt  by  FDA  of  the  information  that 
constitutes  the  substantive  amendment 
The  comment  argued  that  proposed 
§  190.6(d)  would  require  that  any  ,.j . 
additional  information,  regardless  of 
how  significant  (for  example,  a  single 
response  to  an  inquiry  from  the  agency 
about  a  submission),  would  reset  the  75- 
day  period.  Furthermore,  the  comment 
stated  that  its  suggested  language  would 
provide  flexibility  for  submitting 
additional  information  without 
unnecessarily  prolonging  the  75-day 
period. 

FDA  agrees  with  the  substance  of  this 
conugient  that  the  agency  should  be 
flexible  in  its  handling  of  the 
submission  of  additional  materials. 
Therefore,  FDA  has  revised  §  190.6(d)  to 
reflect  that  if  it  receives  additional 
information,  the  agency  will  review  all 
submissions  pertaining  to  the 
notification  in  question,  including 
responses  made  to  inquires  from  the 
agency,  to  determine  whether  they  are 
significant  and  whether  they  require 
that  the  75-day  period  be  reset. 

V.  Environmental  Impact 

The  agency  had  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envuonmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VL  Analysis  of  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 


required  by  Executive  Order  1 2866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety,  distributive,  and  equity  effects). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  some  sector  of  the  economy  in 
a  material  way,  adversely  affecting  jobs 
or  competition,  or  raising  novel  legal  or 
policy  issues. 

In  the  economic  analysis  of  the 
proposed  rule.  FDA  estimated  the 
number  of  new  ingredients  to  be  0  to  12 
per  year  and  the  cost  per  notification  to 
be  $410,  for  an  annual  cost  range  of  $0 
to  $4,920  per  year.  In  the  most  recent 
year,  the  industry  introduced  six  new 
ingredients  for  an  estimated  cost  of 
$2,460.  FDA  received  no  comments  on 
these  estimates  and  consequenUy 
concludes  that  the  actual  costs  of  this 
rule  will  not  be  significant. 

FDA  finds  that  this  final  rule  does  not 
constitute  a  significant  rule  as  defined 
by  Executive  Order  12866.  Furthermore, 
it  has  been  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of 
Congressional  Review  (Public  Law  104- 
121).  • 

B.  Small  Business  Analysis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities. 

FDA  received  no  comments  on  the 
regulatory  flexibility  analysis  of  the 
proposed  rule.  As  the  agency  stated  in 
the  analysis  of  the  proposed  rule,  the 
dietary  supplement  industry  does  not 
have  its  own  standard  industrial 
classification  code.  The  industry's 
products  come  closest  to  the  industry 
groups  Food  Preparations  (not 
elsewhere  classified)  (Standard 
Industrial  Classification  code  2099)  and 
Medicinal  Chemicals  and  Botanical 
Products  (Standard  Industrial 
Classification  code  2833).  The  Small 
Business  Administrations'  (SBA)  size 
standards  for  "small"  are  500  or  fewer 
employees  for  food  preparations  and    ^ 
750  or  fewer  employees  for  medicinal  r 
and  botanical  products.  The  use  of  this 
size  standard  will  cause  the  maiority  of 
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firms  in  the  dietary  supplement 
industry  to  be  claraified  as  small 
businesses. 

Without  further  information  on  the 
identity  of  the  businesses  introducing 
new  ingredients.  FDA  concludes  that 
the  total  number  of  businesses  afiscted 
by  the  proposed  rule  will  be  no  mora 
than  tlM9  number  of  new  ingredients 
(estimated  to  be  0  to  12  per  year).  Before 
the  event,  FDA  cannot  determine  the 
sizes  of  firms  that  introduce  new  dietary 
ingredients.  Small  businesses  could 
introduce  all  new  ingredients  or  none. 
The  annual  number  of  small  businesses 
potentially  affscted  by  the  proposed  rule 
will  therefore  be  the  same  as  the  annual 
number  of  new  ingredients.  0  to  12. 

Whether  the  cost  of  notification, 
approximately  $410  per  submission, 
vvill  be  a  substantial  burden  depends 
partly  cm  the  revenues  of  the  smallest 
btisinesses  in  the  dietary  supplement 
industry.  For  the  smallest  businesses  in 
the  industry,  the  cost  of  notificatian 
considered  alone  could  be  a  significant 
burden.  This  cost,  however,  cannot  be 
considered  in  isolation  from  the  total 
cost  of  introducihg  a  new  dietary 
ingredient.  A  dietary  supplement  firm 
introducing  a  new  ingredient  must  first 
determine  that  the  ii^redient  can 
reasonably  be  expected  to  be  safe. 
Technical,  legal,  and  marketing  costs  of 
introducing  a  new  dietary  ingredient 
and  ensiuing  its  safety  will  be  much 
larger  than  the  cost  of  providing  the 
information  required  tmder  this  rule. 


The  costs  of  notification  are  therefore 
not  likely  to  be  a  substantial  part  of  the 
total  cost  of  introducing  a  new  dietary 
ingredient.  Small  businesses  capable  of 
bluing  the  cost  of  introducing  new 
ingredients,  then,  would  be  highly 
unlikely  to  find  the  additional  cost 
imposed  by  the  75-day  premarket 
notificati<ni  procedure  to  be  an 
economically  significant  burden. 

FDA  finds  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  tmder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Secretary  certifies  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  numh^  of  small  entities. 

Vn.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520).  The  following  title,  description, 
and  respcmdent  desaiption  of  the 
iiiformaticHi  collection  provisions  are 
shown  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each   , 
collection  of  information. 

Title:  Dietary  supplements;  dietary 
ingredients;  premarket  notification. 

Estimated  Annual  Reporting  Burden 


Description:  FDA  is  requiring,  by 
regulation,  the  submission  to  the  agency 
of  information  that  is  the  basis  on  which 
a  manufacturer  or  distributor  of  a  new 
dietary  ingredient  or  a  dietary 
supplement  containing  a  new  dietary 
ingredioit  has  concluded  that  the 
dietary  supplement  containing  such 
dietary  Lagredient  will  reasonably  be 
expected  to  be  safe.  This  information 
must  be  submitted  to  the  agency  at  least 
75  days  priOT  to  the  first  commercial 
distribution  of  a  dietary  supplement 
containing  a  new  dietary  ingredimit 
FDA  virill  review  the  submitted 
infcMination  to  determine  whether  the 
submission  meets  the  requirements  of 
section  413  of  the  act  The  agency  is 
establishing  §  190.6  as  the  procedural 
regulation  for  this  program.  This 
regulation  provides  details  of  the 
administrative  procedures  associated 
with  the  submission  and  identifies  the 
information  that  must  be  included  in 
the  submission  in  order  to  meet  the 
reqtiirements  of  section  413  of  the  act 
and  to  show  the  basis  on  which  a 
manufacturer  or  distributor  of  a  new 
dietary  ingredient  or  a  dietary 
supplement  containing  a  new  dietary 
ingredient  has  concluded  that  the 
dietary  supplmnent  containing  such 
dietary  ingredient  will  reasonably  be 
exp>ected  to  be  safe. 

Desaiption  of  Respondents: 
Businesses  or  other  for-profit 
QrganizatioDs. 


21  CFR  Section 


190.6 
Total 


Noof 
ReapondeniB 


Annutf 

Frequency  per 

Response 


1 


ToM  Annual 


There  are  rio  capital  or  operating  and  maintenance  costs  associated  with  ttiis  colectton  of  infonnaiion. 


Hours  par 


20 


Totarf  Hours 


120 
120 


Individuals  and  organizations  may 
submit  comments  on  these  burdrai 
estimates  or  on  any  other  aspect  of  these 
information  collection  provisions, 
including  suggestions  for  reducing  the 
burden,  and  should  direct  them  to  the 
Office  of  Special  Nutritionals  (HFS- 
450),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204. 

The  information  collection  provisions 
in  this  final  rule  have  been  approved 
under  OMB  control  number  0910-0330. 


This  approval  expires  October  31, 1999. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  imless  it 
displays  a  currenUy  valid  OMB  control 
number. 

List  of  Subjects  in  21  CFR  Part  190 

Food  ingredients,  Rep<Hting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  tmder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  title  21  CFR  chapter 


I  is  amended  by  adding  new  part  190  to 
read  as  follows: 

PART  190— DIETARY  SUPPLEMENTS 

Subpart  A— {Reeerved] 

Subpart  B    New  Dietary  Ingredient 
Notification 

Sec 

190.6    Requirement  for  premarket 
notification. 

Aulbority:  Sees.  201(B).  301, 402. 413.  701 

of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  321(fi).  331.  342.  350b.  371). 
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Oubpart  A— {RMWvad] 

Subpart  B— New  Dtaftary  Ingradlant 


f  190.6    RaquirwiMnt  for 
notification. 


(a)  At  least  75  days  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  a  dietary 
supplement  that  contains  a  new  dietary 
ingredient  that  has  not  been  present  in 
the  food  supply  as  an  article  used  for 
food  in  a  form  in  which  the  food  has  not 
been  chemically  altered,  the 
manufacturer  or  distributor  of  that 
supplement,  or  of  the  new  dietary 
ingredient,  shall  submit  to  the  Office  of 
Special  Nutritionals  (HFS-450),  Center 
for  Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St  SW.,  Washington,  DC  20204, 
information  including  any  citation  to 
published  articles  that  is  the  basis  on 
which  the  manufacturer  or  distributor 
has  concluded  that  a  dietary 
supplement  containing  such  dietary 
ingredient  will  reasonably  be  expected 
to  be  safe.  An  original  and  two  copies 
of  this  notification  shall  be  submitted. 

(b)  The  notification  required  by 
paragraph  (a)  of  this  section  shall 
include: 

(1)  The  name  and  complete  address  of 
the  manu£act\u«r  or  distributor  of  the 
dietary  supplement  that  contains  a  new 
dietary  ingredient,  or  of  the  new  dietary 
ingredient; 

(2)  The  name  of  the  new  dietary 
ingredient  that  is  the  subject  of  the 
premarket  notification,  including  the 
Latin  binomial  name  (including  the 
author)  of  any  herb  or  other  botanical: 

(3)  A  description  of  the  dietary 
supplement  or  dietary  supplements  that 
contain  the  new  dietary  ingredient 
including: 


(i)  The  level  of  the  new  dietary 
ingredient  in  the  dietary  supplement; 
and 

(ii)  The  conditions  of  use  -n 

reconunended  or  suggested  in  the 
labeling  of  the  dietary  supplement,  or  if 
no  conditions  of  use  are  recommended 
or  suggested  in  the  labeling  of  the 
dietary  supplement,  the  or4inary 
conditions  of  use  of  the  supplement: 

(4)  The  history  of  use  or  other 
evidence  of  safety  establishing  that  the 
dietary  ingredient,  when  used  under  the 
conditions  recommended  or  suggested 
in  the  Isibeling  of  the  dietary 
supplement,  will  reasonably  be 
expected  to  be  safe,  including  any 
citation  to  published  articles  or  other 
evidence  that  is  the  basis  on  which  the 
distributcx'  or  manufacturer  of  the 
dietary  supplement  that  contains  the 
new  dietary  ingredient  has  concluded 
that  the  new  dietary  supplement  will 
reasonably  be  expected  to  be  safe.  Any 
reference  to  published  information 
offered  in  support  of  the  notification 
shall  be  accompanied  by  reprints  or 
photostatic  copies  of  such  references.  If 
any  part  of  the  material  submitted  is  in 
a  foreign  language,  it  shall  be 
accompanied  by  an  accurate  and 
complete  English  translation;  and 

(5)  The  signature  of  the  person 
designated  by  the  manu£actiuer  or 
distributor  of  the  dietary  supplement 
that  contains  a  new  dietary  ingredient. 

(c)  FDA  will  acknowledge  its  receipt 
of  a  notification  made  under  se*ction  413 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  and  will  notify  the 
submitter  of  the  date  of  receipt  of  such 
a  notification.  The  date  that  the  agency 
receives  the  notification  submitted 
under  paragraph  (a)  of  this  section  is  the 
filing  date  for  the  notification.  For  75 
days  after  the  filing  date,  the 
manufacturer  or  distributor  of  a  dietary 
supplement  that  contains  a  new  dietary 


ingredient  shall  not  introduce,  or 
deliver  for  introduction,  into  interstate 
commerce  the  dietary  supplement  that 
contaias  the  new  dietary  ingredient. 

(d)  If  the  manufacturer  or  distributor 
of  a  dietary  supplement  that  contains  a 
new  dietary  ingredient,  or  of  the  new 
dietary  in^^ient,  provides  additional 
information  in  support  of  the  new 
dietary  ingredient  notification,  the 
agency  wUl  review  all  submissions 
pertaining  to  that  notification,  including 
responses  made  to  inquiries  from  the 
agency,  to  detennine  whether  they  are 
substantive  and  whether  they  require 
that  the  75-day  period  be  reset.  If  the 
agency  determines  that  the  new 
submission  is  a  substantive  amendment, 
FDA  will  assign  a  new  filing  date.  FDA 
will  acknowledge  receipt  of  the 
additional  information  and,  when 
applicable,  notify  the  manufactiu^r  of 
the  new  filing  date,  which  is  the  date  of 
receipt  by  FDA  of  the  information  that 
constitutes  the  substantive  amendment 

(e)  FDA  will  not  disclose  the 
existence  of,  or  the  information 
contained  in,  the  new  dietary  ingredient 
notification  for  90  days  after  the  filing 
date  of  the  notification.  After  the  90th 
day.  all  information  in  the  notification 
will  be  placed  on  public  display,  except 
for  any  information  that  is  trade  secret 
or  otherwise  confidential  commercial 
information. 

(f)  Failure  of  the  agency  to  respond  to 
a  notification  does  not  constitute  a 
finding  by  the  agency  that  the  new 
dietary  ingredient  or  the  dietary 
supplement  that  contains  the  new 
dietary  ingredient  is  safe  or  is  not 
adulterated  under  section  402  of  the  act 

Dated:  August  22, 1997. 
WUIiam  B.  Schuhz, 
Depu  ty  Commissioner  for  Policy. 
(PR  Doc.  97-24737  Filed  9-22-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2580 

Health  Care  Continuation  Coverage 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Request  for  information. 

SUtMARY:  This  document  is  a  request  for 
information  to  assist  the  Department  of 
Labor  (the  Department)  in  assessing  the 
need  for  a  regulation  clarifying  certain 
statutory  notice  requirements  set  forth 
in  section  606  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
and  in  section  4980B  of  the  Internal 
Revenue  Code  (the  Code).  These 
statutory  notice  requirements  were 
enacted  as  part  of  the  continuation 
coverage  provisions  included  in  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA). 
The  continuation  coverage  provisions, 
commonly  referred  to  as  the  COBRA 
provisions,  generally  require  group 
health  plans  to  provide  participants  and 
beneficiaries  who  under  certain 
circimistances  would  otherwise  lose 
coverage  (qualified  beneficiaries)  with 
the  opportunity  to  elect  to  continue 
coverage  under  the  plan  at  group  rates 
for  a  limited  period  of  time. 

The  Department  anticipates  that  " 
information  and  views  provided  by  plan 
sponsors,  plan  fiduciaries,  service 
providers  to  plans,  plan  participants 
and  beneficiaries,  and  other  interested 
persons  will  aid  it  in  assessing  the  need 
for  issuing  a  regulation  to  explicate  the 
notice  requirements  of  the  COBRA 
provisions  and  the  appropriate  scope 
and  content  of  any  such  regulation.  A 
regulation  on  the  notice  requirements  of 
the  COBRA  provisions  would  affect 
participants  and  beneficiaries  (including 
qualified  beneficiaries)  of  certain  group 
health  plans,  as  well  as  the  sponsors 
and  fiduciaries  of  such  plans. 

DATES:  Written  comments  should  be 
received  by  the  Department  of  Labor  on 
or  before  November  24,  1997. 

ADDRESSES:  Comments  (preferably,  at 
least  six  copies)  should  be  addressed  to 
the  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210.  Atto:  COBRA  RFI.  All  comments 
received  will  be  available  for  public 
inspection  at  the  Public  Disclosiue 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 


Labor,  Room  N-5507,  200  Constitution 
Ave..  NW.  Washington.  DC  20210. 
FOR  FURTHER  INFORtMATION  COffTACT: 
David  Lurie,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  (202)  219- 
7461.  This  is  not  a  toll-free  number. 

SUPPt-EMENTARY  INFORMATION: 

A.  Background  ^ 

I.  The  COBRA  Provisions 

The  COBRA  provisions,  sections  601 
to  608  of  Title  I  of  ERISA,  and  the 
related  portions  of  section  4980B  of  the 
Code,'  establish  the  requirement  that 
any  "group  health  plan"  ^  maintainedhy 
an  employer  that  employs  20  or  more 
employees  must  offer  "qualified 
beneficiaries"  ^  the  opportimity  to  elect 
"continuation  coverage"  under  the  plan 
following  certain  events  (qualifying 
events)  that  would  otherwise  result  in 
the  loss  of  coverage.* 


>  All  references  herein  to  ERISA  sections  601-608 
should  be  read  to  refer  also  to  corresponding 
provisions  in  Code  section  4980B. 

'The  tenn  group  health  plan  is  definad  in  section 
607(1)  to  mean  an  employee  welfare  benefit  pl«n 
providing  medical  care  (as  defined  in  section  213(d) 
of  the  Code)  to  participants  or  beneficiaries  direcUy 
or  through  insurance,  reimbursement,  or  otherwiae. 
Plans  that  provide  substantially  only  long-term  care 
services  (as  definad  in  section  7702B(c]  of  the  Code, 
however,  are  not  included.  Further,  although 
governmental  plans  are  excepted  from  coverage 
under  Title  I  of  ERISA,  see  ERISA  section  4(b)(1), 
COBRA  amended  the  Public  Health  Service  Act,  42 
V.S.C  %  300bbr-l  et  seq.,  to  impose  requirements  for 
the  provision  of  health  care  continuation  coverage 
similar  to  those  contained  in  Part  6  of  Title  I  on 
certain  State  and  local  employers.      , 

'Section  607(3)  defines  qualified  bmnflciary 
generally  as  any  person,  other  than  a  covered 
employee,  who,  on  the  day  before  the  qualifying 
event  for  that  employee,  was  a  beneficiary  under 
the  plan  as  the  spouse  or  dependent  child  of  the 
covered  employee.  In  the  case  of  a  qualifying  eveitt 
that  is  the  termination  or  reduction  of  hours  of  the 
covered  employee,  the  term  also  includes  the 
covered  employee.  In  the  case  of  a  qualkfytac  event 
that  is  the  banlmiptcy  of  the  plan  sponsor,  the  term 
qualified  beneficiary  includes  the  covered 
employee  if  he  or  she  had  retired  on  or  before  the 
date  of  substantial  elimination  of  coverage,  and  any 
individual  who.  on  the  day  before  the  qualifying 
event,  was  a  beneficiary  under  the  plan  as  the 
surviving  spouse  of  the  covered  employee.  The 
Health  Insurance  Portability  and  Accountability  Act 
of  1996  (HIPAAI  expanded  the  definition  of 
qualified  beneficiary  contained  in  section  607(3)  to 
include  children  who  are  bom  to  or  placed  for 
adoption  with  the  covered  employee  during  the 
duration  of  continuation  coverage. 

*  Section  603  defines  a  qualifying  event  ••  any  of 
the  following:  1)  the  death  of  the  covered  employee: 
2)  the  termination  (other  than  by  reason  of  gross 
misconduct)  or  reduction  in  hours  of  the  covapd 
employee's  employment;  3)  the  divorce  or  legal 
separation  of  the  covered  employee  from  the 
employee's  spouse:  4)  the  covered  employee's 
becoming  entitled  to  benefits  under  Medicare;  4)  a 
dependent  child's  ceasing  to  be  a  dependent  under 
the  terms  of  the  plan:  or  6)  the  bankruptcy  of  the 
employer  from  which  the  covered  employee  retired. 
Section  607  defines  other  relevant  terms,  such  as 
"covered  employee"  and  "group  health  plan."  for 
the  purposes  of  the  COBRA  provisions. 


Under  section  602(2)(A),  the  natiu^  of 
the  qualifying  event  determines  the 
length  of  continuation  coverage  that  an 
employer  must  make  available  to  a 
qualified  beneficiary.  If  the  qualifying 
event  is  either  a  termination  or  a 
reduction  in  the  hovus  of  the  covered 
employee's  employment,  the  period  of 
continuation  coverage  is  up  to  18 
months  from  the  date  of  the  qualifying 
event.*  This  period  is  extended  for  an 
additional  1 1  months,  to  make  a  total 
period  of  29  months  of  continuation 
coverage,  for  all  qualified  beneficiaries 
with  respect  to  a  covered  employee,  if 
any  of  such  qualified  beneficiaries  has 
been  determined,  piusuant  to  Title  II  or 
Title  XVI  of  the  Social  Security  Act,  to 
have  been  disabled  at  any  time  within 
the  first  60  days  of  continuation 
coverage.^  Furthermore,  in  cases 
involving  a  termination  or  reduction  of 
hours  of  employment,  the  occurrence  of 
another  qualifying  event  during  the 
initial  18  months  of  continuation 
coverage  will  extend  the  continuation 
coverage  period  to  up  to  36  months  from 
the  date  of  the  original  qualifying  event. 
In  all  other  cases,  the  period  of 
continuation  coverage  is  generally  up  to 
36  months  from  the  date  of  the 
qualifying  event.  The  occurrence  of 
certain  events  subsequent  to  election  of 
continuation  coverage  can  cause  the 
period  of  continuation  coverage  to  end 
prior  to  the  end  of  the  otherwise 
applicable  continuation  coverage 
period.^ 

The  CX)BRA  provisions  specify  the 
nature  of  the  continuation  coverage  that 
must  be  offered,  the  premiums  that  a 
qualified  beneficiary  may  be  required  to 
pay  as  a  predicate  for  such  continuation 
coverage,  and  the  manner  in  which  plan 
administrators  must  provide  qualified 


'  A  group  health  plan  may,  pursuant  to  section 
607(5).  provide  instead  that  the  period  of 
continuation  coverage  (and  the  period  during  which 
the  employer  must  notify  the  plan  administrator  of 
a  qualifying  event)  will  begin  on  the  date  the 
qualified  beneficiary  loses  coverage,  rather  than  the 
dale  of  the  qualifying  event. 

*Prior  to  enactment  of  HIPAA,  section  602(2) 
provided  that  a  qualified  beneficiary  would  be 
entitled  to  the  11-month  disability  extension  only 
if  he  or  she  was  disabled  at  the  time  that  the 
covered  employee  suffered  the  termination  or 
reduction  in  hours  of  employment.  HIPAA  also 
amended  section  602(2)  to  clarify  that  the  11-month 
disability  extension  applies  to  the  non-disabled 
family  members  of  a  disabled  qualified  beneficiary 
who  meets  the  requirements  for  the  extension, 
provided  those  family  members  are  also  entitled  to 
continuation  coverage. 

''For  example,  a  qualified  beneficiary's  right  to 
continuation  coverage  will  cease  if  an  employer 
ceases  to  provide  group  health  coverage  to  its 
employees,  if  the  qualified  beneficiary  fails  to  pay 
required  premiums  in  a  timely  fashion,  or  if  the 
qualified  beneficiary  becomes  covered  under 
another  group  health  plan  that  does  not  contain  any 
invalidating  pre-existing  condition  exclusions  or 
limitaUons.  See  $  602(2)  (B).  (C),  (D). 


beneficiaries  with  the  opportunify  to 
elect  continuation  coverage  and  to  pay 
any  required  premimns.  See  sections 
602,  604.  605. 

Section  006  establishes  a  series  of 
related  notice  requirements  that 
ultimately  trigger,  under  section  60S. 
the  beginning  of  the  period  of  time 
during  which  the  qualified  beneficiary 
may  elect  continuation  coverage  (the 
election  period).  These  notice 
tequiieizwnta  are  described  in  detail  in 
Section  2,  below. 

Section  608  grants  the  Secretaiy  of 
Labor  generally  the  authorify  to  issue 
regulations  to  cany  out  the  provisions  of 
Part  6  of  Titie  I  of  ERISA,  hi  order  to 
•void  duplicate  and  perhaps 
inconsistent  regulations,  the  Conference 
Report  accompanying  COBRA  *  provides 
that  the  Secretary  of  Labor  is  authorized 
to  promulgate  regulations  implementing 
the  disclosure  and  reporting 
requirements  of  (X)BRA,  while  the 
Secretary  of  the  Treasury  is  authorized 
to  issue  regulations  defining  the 
required  continuation  coverage.'  The 
Conference  Report  further  stated  that 
pmding  the  promulgation  of 
regulations,  employers  would  be 
required  to  operate  "in  good  Caith 
compliance  with  a  reasonable 
interpretation  of  the  substantive  rules 
and  notice  requirements'  H.  Rep.  99- 
453  at  562-63. 

2.  (X)BRA  Notices 

Section  606  of  ERISA  provides  for  a 
series  of  related  notices,  beginning  with 
the  requirement  for  a  general  notice  of 
the  rights  provided  imder  CXDBRA  and 
culminating  with  an  individualized 
notice  to  a  qualified  beneficiary  entitied 
to  elect  continuation  coverage. 

(a)  Initial  Notice.  Section  606(aMl) 
requires  a  group  health  plan  to  provide 
to  each  covered  employee  and  spouse  of 
the  employee  (if  any)  at  the  time  of 
commencement  of  coverage  imder  the 


•H.  Rap.  No.  99-153. 9Mi  Ca^^  Irt  Sms. 
(December  18, 1995).  '      '-.*'•' 

*The  Confarence  Report  indicates  further  that  the 
Secretary  of  Health  and  Human  Services,  who  is  to 
issue  r^ulations  implementing  the  continuation 
covarage  requirements  for  State  and  local 
governments,  must  conform  the  actual  requirements 
of  those  regulations  to  the  regulations  issued  by  the 
Secretaries  of  Labor  and  the  Treasury.  Id.  at  562- 
63.  Pursuant  to  its  authority,  the  Treasury 
Department  has  proposed  certain  regulations 
relating  to  continuation  covers^.  See  Prop.  Tieas. 
Rag.  §  1.162-26  (52  Fed  Rag.  22716,  June  IS,  1987). 


plan  ■(>  a  written  notice  describing  the 
rights  provided  imder  COBRA. ' ' 

(b)  Notice  of  Qualifying  Event  Section 
606  (a)(2)  and  (a)(3)  require  that  the  plan 
administrator  of  a  group  health  plan  be 
notified  that  a  qualifying  event  has  ^ 
occurred.  The  natiu«  of  the  qualifying 
event  determines  whether  this  notice 
obligation  Calls  on  the  employer  of  a 
covered  employee  or  on  the  covered 
employee  or  qiialified  beneficiary.  If  the 
qualifying  event  is  the  death  of  the 
covered  employee,  the  termination  at 
reduction  of  hours  of  the  covered 
emplojree's  employment,'^  the  covered 
employee's  becoming  entitled  to 
Medicare,  or  a  bankruptcy  proceeding  of 
the  employer,  section  606(a)(2)  requires 
the  employer  of  the  covered  employee 
to  provide  notice  of  the  qualifying  event 
to  the  plan  administrator.  The  employer 
must  provide  this  notice  within  30  days 
of  the  date  the  event  occurs.  ■  ^  If  the 
qualifying  event  is  the  divorce  or  legal 
separation  of  the  covered  employee  or  a 
dependent  child's  ceasing  to  be  a 
dependent  under  the  terms  of  the  plan, 
section  606(a)(3)  requires  the  covraed 
employee  or  qualified  beneficiary  to 
provide  the  notice  of  qualifying  event  to 


••Advisory  Opinion  94-17  (April  9. 1994)  states 
that  a  group  health  plan  is  required  to  provide  the 
initial  notice  required  by  section  606(a)(1)  only  to 
individuals  who  may  at  some  time  become  entitled 
to  elect  continuation  coverage  under  the  plan,  i.e., 
someone  who  is  or  becomes  covered  under  the 
plan.  Accordingly,  a  group  health  plan  is  required 
to  provide  the  initial  notice  to  a  covered  employee's 
spouse  only  if,  and  at  the  time,  the  spouse 
oooHMnces  coverage  under  the  plan. 

"On  June  26, 1986,  the  Department  issued  ERISA 
Technical  Release  86-2  (TR  86-2),  "Guidance  on 
Group  Health  Oontinuation  Coverage  Notification 
Provisions,"  to  provide  for  use  by  employers  a 
model  initial  notice  satisfying  the  requirements  of 
section  606(a)(1).  TR  86-2  emphasizes  that  use  of 
the  model  notice  is  not  the  only  method  of 
achieving  good  Mth  compliance  with  a  reasonable 
interpretation  of  the  initial  notice  requirement 
Additionally.  TR  86-2  provides  guidance  with 
respect  to  certain  procedural  issues  not  sddresaed 
by  the  statute  and  the  Department's  view  of  good 
faith  compliance  in  the  absence  of  regulations. 
First,  TR  86-2  states  that  sending  a  notice  by  first- 
class  mail  to  the  last  known  address  of  a  covered 
employee  and  his  or  her  spouse  (if  any)  would 
evince  a  good  faith  effort  at  compliance.  Second,  TR 
86-2  states  that,  if  a  spouse's  last  known  address 
is  the  same  as  the  covered  employee's,  a  single 
mailing  addressed  to  both  would  be  considered  to 
be  in  good  faith  compliance  with  the  requirement 
set  forth  in  606(a)(1).  Finally,  TR  8&-2  states  that 
if  an  employer  (or  plan  administrator)  determines 
that  a  spouse  oo  longer  resides  with  the  covered 
employee,  good  faith  compliance  could  be  achieved 
by  a  separate,  first-class  mailing  to  the  last  known 
address  of  the  spouse. 

■^  In  the  case  of  a  multiemployer  plan,  the 
requirement  that  the  employbr  notify  the  plan 
administrator  of  the  termination  or  reduction  in 
hours  of  the  covered  employee's  employment  is 
satisfied  if  the  plan  provides  that  the  plan 
administretor  will  determine  the  occurrence  of  such 
a  qualifying  event 

"If  the  plan  is  a  multiemployer  plan,  this  notice 
must  be  given  within  the  time  period  set  by  the 
plan. 


the  plan  administrator.  ■'  The  covered 
employee  or  qualified  beneficiary  must 
provide  this  notice  within  60  days  of  the 
date  the  qualifying  event  occurs.  '^ 

(c)  Notice  of  Right  to  Elect 
Continuation  Coverage.  Section 
e06(aH4)  requires  a  plan  administrator 
to  notify  qualified  beneficiaries  of  their 
right  to  elect  continuation  coverage.'^ 
This  notice  must  be  pnvided  wimiii  14 
days  of  the  date  on  which  the 
administrator  receives  the  notice  that  a 
qualifying  event  has  occuzred.''' 
Pursuant  to  section  605(1),  a  qualified 
beneficiary  must  be  provided  a  period  of 
at  least  60  days,  beginning  on  the  later 
of  the  date  of  the  loss  of  coverage  due 

to  the  qualifying  event  or  the  date  the 
notice  of  the  ri^t  to  elect  continuation 
coverage  was  sent,  vtrithin  which  to  elect 
continuation  coverage. 

(d)  Social  Security  Disability  Notice.    • 
Section  602  provides  that,  if  a  qualified 
beneficiary  becomes  disabled,  as 
determined  tmder  Titie  n  or  XVI  of  the 
Social  Security  Act,  at  any  time  during 
the  first  60  dajrs  of  continiution 
coverage,  he  or  she  is  entitied  to  a  total 
of  up  to  29  months  of  continuation 
coverage,  rather  than  onfy  18  months  of 
continuation  coverage.  Section  606(a)(3) 
provides  that,  in  order  to  obtain  the  11- 
month  extension,  such  a  qualified 
beneficiary  must  notify  the  plan 
administrator  of  the  determination  of 
disability  within  60  days  after  the  date 
of  such  determination.  Section  602  also 
requires  that  this  notice  be  provided 
before  the  end  Of  the  original  Ift-month 
period  of  continuation  coverage.  The 
qualified  beneficiary  must  also  notify 
the  plan  administrator  of  any  final 
determination  that  the  qualified 
bene5;..iary  is  no  longer  disabled.  Thitf 
notice  must  be  provided  within  30  days 
of  the  date  of  such  determination. 


'*Prop.  Treas.  Rag.  §  1.162-28,  ()abA  33,  states 
that  this  notice  is  to  be  provided  to  tba  "employar 
or  other  plan  administrator." 

"Prop.  Treas.  Reg.  §  1.162-26,  QkA  33,  slates 
that  if  the  notice  is  not  sent  to  the  employer  or  other 
plan  administrator  within  60  days  after  the  later  of 
the  date  of  the  qualifying  event  or  the  date  that  the 
qualified  beneficiary  would  lose  coverage,  the 
group  health  plan  does  not  have  to  offer  the 
qualified  beneficiary  continuation  coverage. 

>*  Advisory  Opinion  90-16  (May  3. 1990)  states 
that  the  administrator  of  a  group  health  plan  cannot 
be  relieved,  by  delegation,  contract,  or  otherwise,  of 
responsibility  for  providing  the  notice  required  by 
section  606(a)(4). 

'''In  an  information  letter  dated  April  11,  1995, 
the  Department  stated  that,  in  cases  in  which  the 
employer  of  employees  covered  by  a  group  health 
plan  is  also  the  plan  administrator,  both  the  30-day 
notice  p>eriod  for  the  employer's  notice  of  a 
qualifying  event  and  the  14-day  period  for  the 
administrator's  notice  of  the  right  to  elect 
continuation  coverage  would  continue  to  apply. 
Accordingly,  an  employer  who  is  also  the  plan 
administrator  has  a  maximum  period  of  44  days 
firom  the  date  on  which  the  qualifying  event 
occurred  to  provide  such  notice. 
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3.  Statutory  Sanctions  for  Failure  to 
Comply  With  COBRA  Notice 
Requirements 

The  COBRA  provisions  impose 
sanctions  for  failure  to  comply  with 
certain  of  the  notice  requirements  of 
ERISA  section  606. 

a.  ERISA  Section  502 

Section  502(a)(1)(A)  of  ERISA  permits 
participants  and  beneficiaries  to  bring  a 
civil  action  for  the  relief  provided  in 
section  502(c).  Section  502(c)(1) 
provides  that  a  plan  administrator  that 
foils  to  provide  an  initial  notice  or  a 
notice  of  the  right  to  elect  continuation 
coverage  may,  in  the  court's  discretion, 
be  held  liable  to  the  participant  or 
beneficiary  for  up  to  $100  per  day  £rom 
the  date  of  the  failure  to  provide  notice 
and  for  any  other  relief  that  the  court 
deems  proper. 

b.  Code  Section  4960B 

Code  section  4980B  imposes  excise 
taxes  on  the  employer,'*  and,  in  certain 
circumstances,  a  person  (other  than  an 
employee)  who  is  responsible  for 
administering  or  providing  benefits 
imder  the  plan  and  whose  act  or  failure 
to  act  caused  the  failure,  for  the  failure 
of  a  group  health  plan  to  meet  any  of  the 
requirements  of  the  COBRA  provisions, 
including  the  relevant  notice 
requirement^.  Pursuant  to  section 
4980B(bHl).  the  amount  of  the  tax  on 
any  Sailure  with  respect  to  a  qualified 
beneficiary  is  $100  per  day  '^  for  each 
day  of  non-compliance.  Code  section 
4980B(b)  establishes  a  number  of 
standards  relating  to  minimum  and 
maximum  amounts  of  tax  and  specifies 
situations  in  which  the  tax  will  not  be 
imposed. 

4.  Health  Insurance  Portabihty  and 
Accountability  Act  (WPAA) 

HIPAA,  which  was  signed  into  law  on 
August  21, 1996,  made  certain 
substantive  changes  to  the  COBRA 
provisions.  Those  changes  became 
effective  January  1, 1997,  regardless  of 
the  date  of  any  qualifying  event.  Among 
other  changes,^  HIPAA  amended 


"  In  the  case  of  a  multiemployor  plan,  the  tax  U 
impoaed  on  the  plan. 

'*  If  there  is  more  than  one  qualified  beneficiary 
with  respect  to  the  same  qualifying  event,  the 
maximum  amount  of  tax  that  may  be  imposed  on 
all  failures  on  any  day  with  respoct  to  such 
qualified  beneficiaries  is  S200. 

^As  daachbed  in  footno<es  2  and  4.  above. 
HIPAA  clarified  the  definition  of  "qualified 
beneficiary"  and  the  scope  of  the  11-month 
extension  for  disabled  qualified  beneficiaries.  In 
addition,  section  421(e)  of  HIPAA  required  group 
bealth  plans  subject  to  CX)BRA  to  notify  individuals 
who  have  elected  continuation  coverage  no  later 
than  November  IS.  1996.  of  the  changes  to  OOBRA 
enacted  by  HIPAA.  The  Oepattmant  iaauad 


section  602(2)(D)(i),  with  respect  to 
circumstances  imder  which  a  group 
health  plan  may  cease  providing 
continuation  coverage  to  a  qualified 
beneficiary  because  that  qualified 
beneficiary  has  become  covered  under 
another  group  health  plan,  to  reflect  the 
changes  made  by  HIPAA  with  respect  to 
preexisting  condition  exclusions  and 
limitations.  Specifically,  the  COBRA 
provisions  mandate  that,  if  the  new  plan 
limits  or  excludes  coverage  for  any 
preexisting  condition  of  the  qualified 
beneficiary,  the  plan  providing 
continuation  coverage  cannot  cease 
making  continuation  coverage  available 
solely  due  to  the  coverage  under  the 
new  plan.  However,  HIPAA  provides 
that,  if  the  new  group  health  plan  limits 
or  excludes  coverage  for  preexisting 
conditions,  but  those  limits  or 
exclusions  would  not  apply  to  or  would 
be  satisfied  by  a  qualified  beneficiary 
under  the  HIPAA  rules  limiiting  pre- 
existing coverage  exclusions,  the  plan 
providing  continuation  coverage  may 
cease  providing  it.  As  a  separate  matter, 
HIPAA  provides  that  the  amoimt  of  an 
individual's  "creditable  coverage"  [see 
footnote  21)  must  include  any  period  of 
time  during  the  relevant  look-back 
period  for  which  the  individual  was 
covered  by  a  group  health  plan  as  a 
result  of  the  individual's  having  elected 
continuation  coverage. 

5.  Interim  HIPAA  Regulations 

On  April  8,  1997.  the  Dep>artment,  in 
conjimction  with  the  IRS  and  the  Health 
Care  Financing  Administration  of  the 
Department  of  Health  and  Human 
Services,  published  in  the  Federal 
Register  interim  rules  and  a  proposed 
rule  implementing  certain  provisions  of 
HIPAA  (62  PR  16894).  The  Department's 
interim  regulation  relating  to  certificates 
of  creditable  coverage,^'  29  CFR 
2590.701-5  (62  PR  16946. 16947), 


Technical  Release  96-1  on  October  IS.  19W.  to 
inform  employers  and  plan  administrators  of  the 
changes  in  the  COBRA  rules  made  by  HIPAA  and 
of  their  obligation  under  HIPAA  to  notify  qualified 
beneficiaries  of  such  changes.  The  Oepertmeot.  as 
a  matter  of  enforcement  policy,  deemed  <hat 
supplying  qualified  beneficiaries  with  a  written 
copy  of  the  information  contained  in  TR  96-1,  or 
with  a  copy  of  TR  96-1,  would  constitute 
compliance  with  the  notice  requirement  contained 
in  section  421(e)  of  HIPAA  if  the  information  was 
sent  to  each  qualified  beneficiary  by  first  class  mail 
at  the  last  known  address  of  the  qualified 
beneficiary  by  November  1 ,  1996. 

>i  Pursuant  to  ERISA  section  701.  which  was 
addad  by  HIPAA.  certificates  of  creditable  coverage 
are  required  to  be  provided  to  participants  and 
beneficiaries  under  group  health  plans  under 
certain  circumstances.  These  certificates  serve  to 
establish  a  participant's  or  beneficiary's  period  of 
"cceditable  coverage,"  whi  Ji  will  reduce  or 
eliminate  the  period  for  which  a  group  health  plan 
can  limit  or  exclude  coverage  of  a  preexisting 
condition  of  such  participant  or  beneficiary. 


provides  that  a  qualified  beneficiary  is 
entitled  to  a  certificate  both  at  the  time 
that  coverage  would  be  lost  in  the 
absence  of  continuation  coverage  and,  if 
the  qualified  beneficiary  has  elected 
continuation  coverage,  at  the  time  that 
the  continuation  coverage  ceases.  In 
addition,  in  cases  in  which  the  person 
is  entitled  to  elect  continuation 
coverage,  the  first  certificate  must  be 
furnished  no  later  than  the  time  a  notice 
of  the  right  to  elect  continuation 
coverage  is  required  to  be  provided.  The 
second  certificate,  after  continuation 
coverage  ceases,  must  be  provided 
within  a  reasonable  time  after 
continuation  coverage  ceases. 

B.  Circumstances  Suggesting  a  Need  for 
Regulatory  Guidance 

As  discussed  herein,  the  COBRA 
provisions  of  ERISA  impose  obligations 
on  employers,  plan  administrators,  plan 
participants,  and  qualified  beneficiaries 
regarding  disclosure  of  information 
through  notices  and  the  ensuing  right  to 
elect  continuation  coverage.  Section  606 
of  ERISA  provides  a  statutory 
framework  within  which  these  notices 
have  significance  as  a  means  of 
providing  afiected  parties  with  adequate 
notice  at  appropriate  times  of  the  rights 
granted  imder  the  statutory  scheme.  The 
delivery  of  notices  also  delineates 
limited  time  periods  during' which  such 
rights  must  be  exercised.  Failure  to 
comply  with  any  of  the  notice 
requirements  carries  consequences  for 
the  party  failing  to  provide  notice, 
whether  in  the  form  of  potential  liability 
to  provide  coverage  under  the  group 
health  plan,  sanctions  imposed  on 
employers  or  plan  administrators,  or  a 
loss  of  coverage  or  an  opportimity  to 
elect  continuation  coverage  on  the  part 
of  qualified  beneficiaries.  The 
Department  believes  the  following 
factors  suggest  a  possible  need  for 
guidance  concerning  the  COBRA  notice 
provisions. 

First,  a  significant  amount  of  the 
relevant  litigation  that  has  occurred 
sinc»  enactment  of  the  COBRA 
provisions  has  involved  failures  or 
alleged  failures  to  comply  with  the 
notice  requirements.^  Second,  many  of 
the  numerous  requests  that  the 
Department  has  received  frvm 
participants  for  assistance  with  the 
COBRA  provisions  have  involved 


"See,  e.g..  Underwood  v.  Fluor  Daniel,  Inc.,  No. 
95-3036  (4th  Cit.  1997);  Stanton  v,  Lany  Fowler 
Tnickin$.  Inc.,  52  F.3d  723  (8th  Or.  1995):  BUIer 
V.  Centra/  Pennsylvania  Teantttets  Health  S- 
Welfare  Fund.  12  F.3d  1292  (3rd  Or.  1993); 
Meadows  v.  Cagle't.  Inc..  954  F.2d  686  (1 1th  Cir. 
1992);  Kidder  V.  H&B  Marine.  Inc..  932  F.2d  347 
(5th  Cir.  1991);  Thjesdafe  v.  Pacific  Holding  Co./ 
Hay  AdantM  Division,  77S  F.  Supp.  77  (D.D.C  IMl). 


...      > 
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allegations  that  employers'  and  plan 
administrators'  notices  have  been  not 
forthcoming  or  have  been  inadequate  or 
confusing.  Third,  the  COBRA  provisions 
have  been  amended  several  times  since 
publication  of  TR  86-2.  reducing  its 
value  as  a  model  for  good  fioith 
compliance.  Fourth,  the  obligations 
imposed  on  group  health  plans  by 
HIPAA  and  other  legislation  with 
'respect  to  coordination  of  continuation 
coverage  with  other  statutory  rights 
have  further  increased  the  importance  of 
proper  implementation  of  the  COBRA 
notice  provisions.  For  these  reasons,  the 
Department  believes  that  regulatory 
guidance  clarifying  the  notice 
requirements  may  aid  employers  and 
plan  administrators  in  complying  with 
the  COBRA  notice  requirements  and 
may  also  provide  participants  and 
beneficiaries  with  a  better 
understanding  of  their  rights  and 
obligations. 

C  Issues  on  Which  Information  is 
Requested 

To  assist  the  Department  in  assessing 
the  need  for  guidance  concerning  the 
COBRA  notice  requirements,  the 
Department  invites  interested  parties  to 
submit  information  relating  to  whether 
the  Department  should  promulgate 
standards  with  regard  to  the  content  of 
the  notices,  the  delivery  and  timing  of 
these  notices,  and  the  consequences  of 
either  satisfying  or  failing  to  satisfy  the 
notice  requirements,  and  what  sach 
standards  should  be. 

In  order  to  assist  interested  parties  in 
responding,  this  notice  contains  a  list  of 
specific  questions  the  answers  to  which 
the  Department  believes  would  be 
helpful  in  considering  guidance  in  this 
area.  It  is  requested  that  the  public,  in 
responiling  to  specific  questions 
presented  by  this  Notice,  refer  to  the 
(juestion  niunber  listed  in  this  Notice. 
Reference  to  the  appropriate  question 
number  will  aid  the  Department  in 
analyzing  submissions. 

The  questions  provided  herein  may 
not  address  all  issues  relevant  to  the 
development  of  the  regulation. 
Accordingly,  the  Department  further 
invites  interested  parties  to  submit 
additional  comments  on  any  other 
matters  that  they  believe  may  be 
pertinent  to  the  Department's 
consideration  of  guidance  on  tbia 
subject 

Specific  areas  with  respect  to  which 
the  Department  is  interested  Include: 

/.  Initial  Notice  to  Cmrered  Employees 
and  Spouses 

A.- What  information  should  be 
required  to  be  included  in  the  initial 


notice  to  covered  employees  and 
spouses? 

B.  Would  "model"  language  with 
respect  to  any  of  the  required 
information  be  helpful? 

C.  Should  the  Department  provide  an 
updated,  revised  "model"  notice  to 
replace  that  published  in  TR  86-2? 

D.  In  TR  8&-2.  the  Department 
indicated  that  furnishing  one  initial 
notice  to  participants  and  spouses 
residing  at  the  same  address  would  be 
adequate.  Should  the  Department 
continue  to  view  this  method  of 
furnishing  information  to  a  spouse 
residii^  with  a  participant  as  suffici«it? 

n.  Notice  of  Qualifying  Event 

A.  What  information  should  be 
required  to  be  included  in  the  notice  of 
qualifying  event? 

B.  In  what  form  should  this  notice  be 
required  to  be  provided? 

C.  Should  the  required  information  or 
the  required  form  in  which  this 
information  is  conveyed  vary  depending 
on  whether  the  notice  is  being  given  by 
the  employer  or  by  the  covered 
employee  (or  qualified  beneficiary)? 

D.  Should  the  Department  provide 
rules  imder  which  notice  of  a  qualifying 
event  is  deemed  to  have  been  ^ven 
when  an  employer  is  also  the  plan 
administrator  of  a  group  health  plan,  or 
should  some  formality  of 
communications  be  required  under  such 
circumstances? 

E.  Should  the  Department  provide  a 
"model"  fiotice  of  qualifying  event  for 
use  by  employers  and  qiialified 
beneficiaries? 

F.  What,  if  any,  problems  have  arisen 
in  connection  with  compliance  with 
this  notice  requirement? 

m.  Notice  of  Right  to  Elect  Continuation 
Coverage 

Section  605  of  the  COBRA  provisions 
provides  that  the  election  period  during 
which  a  qualified  beneficiary  may  elect 
continuation  coverage  must  extend  for 
at  least  sixty  days,  measured  from  the 
later  of  the  date  on  which  coverage 
otherwise  would  terminate  or  the  date 
on  which  the  notice  of  the  right  to  elect 
continuation  coverage  is  sent  to  the 
qualified  beneficiary.  The  plan 
administrator's  provision  of  the  notice 
of  right  to  elect  continuatitHi  coverage, 
therefore,  initiates  the  qualified 
beneficiary's  right  to  elect  and  begins 
the  running  of  the  period  of  that  right 
The  Department,  accordingly,  believes 
that  the  notice  of  right  to  elect 
continuation  coverage  must  provide  the 
qualified  beneficiary  with  the 
information  relevant  to  the  exercise  of 
the  right  The  following  questions 


should  be  considered  in  light  of  this 
concern. 

A.  What  information  should  be 
required  to  be  included  in  the  notice  of 
the  right  to  elect  continuation  coverage? 

B.  For  example,  should  the  notice  be 
required  to  include:  \ 

1.  A  description  of  the  continuation 
coverage  that  the  qualified  beneficiary  Is 
entitied  to  elect; 

2.  A  description  of  the  period  over 
which  such  continuation  coverage 
would  be  provided; 

3.  A  description  of  the  premiums  that 
the  qualified  beneficiary  would  be 
required  to  pay,  including  the  mnnn«w 
in  which  such  premiums  were 
calculated,  the  dates  on  which  payment 
would  be  due,  the  address  to  which 
payment  should  be  sent,  and  the 
consequences  of  nonpayment; 

4.  An  explanation  of  the  election 
process,  including  the  period  of  time 
within  which  an  election  can  be  made, 
the  consequences  of  electing  or  failing 
to  elect  continuation  coverage,  and  the 
possibility  of  rescinding  an  election;  or 

5.  An  explanation  of  any  rights  that 
might  arise  to  cause  an  extension  of  the 
maximum  period  of  continuation 
coverage  (such  as  with  respect  to  any 
qualified  beneficiary  who  is  determined 
to  be  disabled  within  the  first  60  days 
of  continuation  coverage)  and  the  notice 
obligations  imposed  ob  any  such 
qualified  beneficiary? 

C  Is  there  other  information  that 
should  be  required  to  be  included  in  the 
notice  of  right  to  elect  continuation 
coverage,  such  as  the  significance  of 
electing  continuation  coverage  for  rights 
granted  by  HIPAA  or  the  FMLA? 

D.  Should  significant  information 
relevant  to  the  decision  whether  to  elect 
continuation  coverage  be  required  to  be 
provided  in  the  notice,  or  should 
inclusion  of  the  information  in  the 
summary  plan  description  (SPD),  withk 
reference  in  the  notice  to  the  relevant 
information  in  the  SPD.  be  deemed 
adequate? 

E.  Should  the  Department  provide  a 
"model"  notice  of  right  to  elect 
continuation  coverage  or  "model" 
language  on  selected  subjects  for  use  in 
the  notice? 

IV.  Social  Security  Disability  Notice 

A.  What,  if  any,  problems  have 
covered  employees,  qualified 
beneficiaries,  employers,  or  plan 
administrators  encountered  in  obtaining 
the  11 -month  extension  or  in 
administering  the  provisions  granting 
the  right  to  the  11 -month  extension, 
particularly  with  respect  to  satisfying 
the  notice  requirements  imposed  by 
sections  602(2)(v)  and  606(3)? 
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V.  Other  Issues       ■-■-., 

A.  What  are  the  practical  and 
appropriate  means  (e.g.,  written  notices, 
electronic  media,  and/or  oral 
interviews)  through  which  the  COBRA 
notice  requirements  should  be  satisfied? 

B.  What  kinds  of  procedures  should 
or  may  plan  administrators  establish  to 
permit  qualified  beneficiaries  to 
establish  their  entitlement  to  extensions 
of  the  period  of  continuation  coverage, 
such  as  through  the  occurrence  of 
second  qualifying  events  or  as  a  result 
of  disability  determinations? 


C.  What  administrative  procedures 
have  plan  administrators  adopted  to 
provide  additional  notices  or 
information  not  expressly  mandated  in 
the  COBRA  provisions,  but  necessary  or 
useful  in  the  orderly  implementation  of 
continuation  coverage  requirements, 
such  as  to  explain  changes  in  the 
coverage  provided  under  the  group 
health  plan  (including  changes  in  the 
issuer  or  service  provider),  to  make 
available  open  enrollment  or  election 
periods  provided  under  the  plan,  to 
enforce  due  dates  for  continuation 
coverage  premiums,  or  to  implement  the 


termination  of  continuation  coverage 
and  make  available  any  conversion 
options  provided  under  the  plan? 

All  submitted  comments  will  be  made 
part  of  the  record  of  the  preceding 
referred  to  herein  and  will  be  available 
for  public  inspection. 

Signed  at  Washington,  DC,  this  17th  day  of 
September,  1997. 
Olena  Berg, 

Assistant  Secretary  for  Pension  and  Welfiire 
Benefits,  U.S.  Department  of  Labor. 
[FR  Doc.  97-25240  Filed  9-22-97;  8:45  am) 
BIUJNO  CODE  46Uha-P 
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Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  15,  31,  and  52 
Federal  Acquisition  Regulations;  Pay-As- 
You-Go  Pension  Costs;  Clause 
Flowdown-Commerdal  Items;  and 
Federal  Acquisition  Regulation;  Taxes 
Associated  With  Divested  Segments; 
Proposed  Rules 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15,  31,  and  52 
(FAR  CaM  M-012] 
raNMOO-ACM 

Fedeial  Acquisition  Regulation;  Pay- 
As- You-Go  Pension  Costs 

AQENOES:  Department  of  Defenae  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  provide 
consistency  with  the  cost  accounting 
standards  for  composition  and 
measurement  of  pension  cost  and 
adjustment  and  allocation  of  pension 
cost.  This  regulatory  action  was  not 
subiect  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993.  This 
is  not  a  major  rule  imder  5  U.S.C  804. 
DATES:  Comments  should  be  submitted 
on  or  before  November  24,  1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Genenl 
Services  Administration,  FAR 
Secretariat  (MVRS).  1800  F  Street,  NW, 
Room  4035,  Washington.  DC  20405. 

E-mail  comments  suboiitted  over 
Internet  should  be  addressed  to:    *'^  * ' 
£ucase.89-01 2@gsa.gov . 

Please  cite  FAR  case  89^-012  in  all 
correspondence  related  to  this  case. 
FOR  FUR1XER  MFORMATKM  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Washington,  DC  20405  (202) 
501-4755  for  information  pertaining  to 
statxis  c»'  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson,  Procurement  Analyst,  at 
(202)  501-3221.  Please  cite  FAR  case 
8»-012. 

SUPPt^k»fTARY  INFORMATION: 

A.  Background 

This  rule  proposes  to  amend  FAR 
31.001.  Definitions;  FAR  31.205-6, 
Compensation  for  personal  services;  and 
FAR  52.215-27,  Termination  of  Defined 
Benefit  Pension  Plans,  to  provide 
consistency  with  48  CFR  9904.412.  Cost 


Accounting  Staitdard  for  composition 
and  meastuBment  of  pension  cost  (CAS 
412).  and  48  CFR  9904.413,  Adjustment 
and  allocation  of  pension  cost  (CAS 
413).  The  interim  rule,  which  was 
published  in  the  Federal  Register  at  54 
FR  13022,  March  29,  1989  was 
necessary  because  the  United  States 
Court  of  Appeals  had  ruled  that  FAR 
31.205-6(j)(5)  was  inconsistent  with 
CAS  412,  and  that  the  controlling 
regulation  was  CAS  412.  ^ 

Since  the  1989  interim  FAR  rule  was 
published,  the  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board,  made  substantia] 
changes  to  CAS  412  and  413  relating  to 
accounting  for  pension  costs  under 
negotiated  Government  contracts.  These 
changes  were  published  in  the  Federal 
Register  as  a  proposed  rule  with  request 
for  comment  at  58  FR  58999,  November 
5,  1993.  Public  comments  were  received 
and  considered  in  the  development  of 
the  final  CAS  rule  published  in  the 
Federal  Register  at  60  FR  16534.  March 
30,  1995.  The  changes  in  the  final  CAS 
rule  addressed  pension  cost  recognition 
for  qualified  pension  plans  subject  to 
the  tax-deductibility  limits  of  the 
Fedwal  Tax  Coda,  problems  associated 
with  pension  plans  that  are  not 
qualified  plans  under  the  Federal  Tax 
Code,  and  problems  associated  vrith 
overfunded  pension  plans.   * 

This  proposed  rule  would:  (1)  Revise 
the  definitions  at  FAR  31.001  to 
conform  with  the.  CAS  Board's  ^^ 

definitions;  (2)  delete  references  to       ^ 
"unfunded  pension  plans"  since  CASL  T 
412  and  CAS  413  no  longer  refer  to   "*' 
unfunded  pension  plans;  (3)  add  new 
language  to  PAR  31.205-6(j)  to  address 
transfer  of  assets  to  another  account 
within  the  same  fund,  to  address  the 
allowability  of  costs  for  nonqualified 
pension  plans  using  the  pay-as-you-go 
cost  method,  and  to  address  both  CAS 
requirements  and  all  other  situations 
not  covered  by  CAS;  (4)  add  fiew 
language  at  FAR  31.205-6(jW6).">fhich 
was  previously  reserved,  to  refer  to  CAS 
412  and  CAS  413  for  treatment  of 
pension  plans  using  the  pay-as-you-go 
cost  method;  (5)  provide  other  editorial 
changes  to  make  FAR  31.001  and 
31.205-6  consistent  with  the  language 
of  CAS  412  and  CAS  413;  and  (6)  revise 
the  clause  at  FAR  52.215-27. 
Termination  of  Defined  Benefit  Pension 
Plans,  to  conform  the  clause  with  the 
proposed  FAR  Part  31  changes. 

Eighteen  comments  were  received  in 
response  to  the  interim  FAR  rule.  All 
comments  were  considered  in  the 
development  of  this  proposed  rule. 


B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  afiiected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  89-012),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  fiom 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq. 

List  of  Subfects  in  48  CFR  Parts  15,  31 
and  52 

Government  procurement. 

Dated:  September  17. 1997. 
Edward  CL<Mb. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  iLis  proposed  that  48  CFR 
Parts  15.  31  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  15,  31  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.804-8    [Amended] 

la.  Section  15.804-8  is  amended  in 
paragraph  (e)  by  revising  "Termination 
of  Defined  Benefit  Pension  Plans"  to 
read  "Pension  Adjustments  and  Asset 
Reversions". 

PART  31— CONTRACT  COST 
PRINaPLES  AND  PROCEDURES 

2.  Section  31.001  is  amended  by 
reihoving  the  definitions  "Actuarial 
liability"  and  "Unfunded  pension 
plan";  by  adding,  in  alphabetical  ordOT, 
the  definitions  "Actuarial  accrued 
liability",  "Nonqualified  pension  plan", 
and  "Chialified  pension  plan";  by 
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revising  the  definitions  of  "Accrued 
benefit  cost  method",  "Actuarial 
assumption",  "Actuarial  cost  method", 
"Actuarial  valuation",  "Funded  pension 
cost",  "Normal  cost".  "Pension  plan", 
"Projected  benefit  cost  method",  and 
revising  the  definition  heading 
"Termination  gain  or  loss"  to  read 
"Temination  of  employment  gain  or 
loss"  as  follows: 

31.001    Definitlona. 

Accrued  benefit  cost  method  means 
an  actuarial  cost  method  under  which 
units  of  benefits  are  assigned  to  each 
cost  accounting  period  and  are  valued 
as  they  accrue;  i.e..  based  on  the  services 
performed  by  each  employee  in  the 
period  involved.  The  measure  of  normal 
cost  under  this  method  for  each  cost 
accounting  period  is  the  present  value 
of  the  units  of  benefit  deemed  to  be 
credited  to  employees  for  service  in  that 
period.  The  measure  of  the  actuarial 
accrued  liaMlity  at  a  plan's  inception 
date  is  the  present  value  of  the  ujiits  of 
benefit  credited  to  employees- for  service 
prior  to  that  date.  (This  method  is  also 
known  as  the  Unit  cftdit  cost  method 
without  salary  projectioiL 
•        •        •        •        • 

Actuarial  deemed  liability  means 
pension  cost  attributable,  under  the 
actuarial  cost  method  in  use.  to  years 
prior  to  the  current  period  considered 
by  a  particular  actuarial  valuation.  As  of 
such  date,  the  actuarial  accrued  liability 
represents  the  excess  of  the  present 
value  of  future  benefits  and 
administrative  expenses  over  the 
present  value  of  future  normal  costs  for 
all  plan  participants  and  beneficiaries.  * 
The  excess  of  the  actuarial  accrued 
liability  over  the  actuarial  value  of  the 
assets  of  a  pension  plan  is  the  unfunded 
actuarial  liability.  The  excess  of  the 
actiiarial  value  of  the  assets  of  a  pension 
plan  over  the  actuarial  accrued  liability 
is  an  actuarial  surplus  and  is  treated  as 
a  negative  unfunded  actuarial  liability. 

Actuarial  assumption  means  an 
estimate  of  future  conditions  affecting 
pension  cost;  e.g.,  mortality  rate, 
employee  turnover,  compensation 
levels,  earnings  on  pension  plan  assets, 
and  changes  in  values  of  pension  plan 
assets. 

Actuarial  cost  method  means  a 
technique  which  uses  actuarial 
assumptions  to  measure  the  present 
value  of  future  pension  benefits  and 
pension  plan  administrative  expenses, 
and  which  assigns  the  cost  of  such 
benefits  and  expenses  to  cost  accounting 
periods.  The  actuarial  cost  method 
includes  the  asset  valuation  method 


used  to  determine  the  actuarial  value  of 
the  assets  of  a  pension  plan. 

*  •        •        •        * 

Actuarial  valuation  means  the 
determination,  as  of  a  specified  date,  of 
the  normal  cost,  actuarial  accrued 
liability,  actuarial  value  of  the  assets  of 
a  pension  liability,  actuarial  value  of  the 
assets  of  a  pension  plan,  and  other 
relevant  values  for  the  pension  plan. 

Funded  pension  cost  means  the 
portion  of  pension  cost  for  a  current  or 
prior  cost  accounting  period  that  has 
been  paid  to  a  funding  agency. 

•  •        •        •        • 

Nonqualified  pension  plan  means  any 
pension  plan  other  than  a  qualified 
pension  plan  as  defined  in  this  part 

Normal  cost  means  the  annual  cost 
attributable,  under  the  actuarial  cost 
method  in  use.  to  current  and  futiue 
years  as  of  a  particular  valuation  date 
excluding  any  payment  in  respect  of  an 
unfunded  actuarial  liability. 

•  •        •        *        • 

Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plan  participants  after 
their  retirements,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 
and  total  disability  and  death  payments, 
and  survivorship  payments  to 
beneficiaries  of  deceased  employees 
may  be  an  integral  part  of  a  pension 
plan. 

*  •        •        •        • 

Projected  benefit  cost  method  means 
either 

(1)  Any  of  the  several  actuarial  cost 
methods  which  distribute  the  estimated 
total  cost  of  all  of  the  employees' 
prospective  benefits  over  a  period  of 
years,  \isually  their  working  careers,  or 

(2)  A  modification  of  the  accrued 
benefit  cost  metbod  that  considers 
projected  compensation  levels. 

Qualified  pension  plan  means  a 
pension  plan  comprising  a  definite 
written  program  communicated  to  and 
for  the  exclusive  benefit  of  employees 
which  meets  the  criteria  deemed 
essential  by  the  Internal  Revmue 
Service  as  set  forth  in  the  Internal 
Revenue  Code  for  preferential  tax 
treatment  regarding  contributions, 
investments,  and  distributions.  Any 
other  plan  is  a  nonqualified  pension 
plan. 
»        •        *        •        •    . 

3.  Section  31.205-6  is  amended  by 
revising  paragraphs  {J)l)  through  (jH6)  to 
read  as  follows: 


31.206-6    Compenaation  tor 


(j)  Pension  costs.  (1)  A  pension  plan 
is  a  deferred  compensation  plan  as 
defined  in  31.001.  Additional  benefits 
such  as  permanent  and  total  disability 
and  death  payments  and  survivorship 
payments  to  beneficiaries  of  deceased 
employees  may  be  treated  as  pension 
costs,  provided  the  benefits  are  an 
integral  part  of  the  f>ension  plan  and 
meet  all  the  criteria  pertaining  to 
pension  costs. 

(2)  Pension  plans  are  normally 
segregated  into  two  types  of  plans: 
defined-benefit  or  deflned-contribution 
pension  plans.  The  cost  of  all  defined- 
benefit  pension  plans  shall  be 
measured,  allocated,  and  accoimted  for 
in  compliance  with  the  provisions  of  48 
CFR  9904.412,  Cost  accounting  standard 
for  composition  and  measurement  of 
pension  cost,  and  48  CFR  9904.413, 
Adjustment  and  allocation  of  pension 
cost.  The  costs  of  all  defined- 
contribution  pension  plans  shall  be 
measured,  allocated  and  accounted  for 
in  accordance  with  the  provisions  of  46 
CFR  9904.412.  Pension  costs  are 
allowable  subject  to  the  referenced 
standards  and  the  cost  limitations  and 
exclusions  set  forth  in  paragraph  (j)(2)(i) 
and  in  pfuagraphs  ti)(3)  throu^  (8)  of 
this  subsection. 

(i)  Except  for  nonqualified  pension 
plans  using  the  pay-as-you-go  cost 
method  to  be  allowable  in  the  current 
year,  pension  costs  must  be  funded  by 
the  time  set  for  filing  of  the  Federal 
income  tax  return  or  any  extension 
thereof.  Pension  costs  assigned  to  the 
current  year,  but  not  funded  by  the  tax 
return  titne,  shall  not  be  allowable  in 
any  subsequent  year.  For  nonqualified 
pension  plans  using  the  pay-as-you-go 
cost  method,  to  be  allowable  in  the 
current  year,  pension  costs  must  be 
allocable  in  accordance  with  48  CFR 
9904.412-50(d)(3). 

(ii)  Pension  ps^ments  must  be 
reasonable  in  amount  and  be  paid 
pursuant  to  (A)  an  agreement  entered 
into  in  good  faith  between  the 
contractor  and  employees  before  the    , 
worin  or  services  are  performed  and  (B) 
the  terms  md  conditions  of  the 
established  plan.  The  cost  of  changes  in 
pension  plans  which  are  discriminatory 
to  Lie  Government  or  are  not  intended 
to  be  applied  consistenUy  for  all 
employees  under  similar  circumstances 
in  the  future  are  not  allowable. 

(iii)  Except  as  provided  for  eariy 
retirement  benefits  in  paragraph  (j)(7)  of 
this  subsection,  one-time-only  pension 
supplements  not  available  to  all 
participants  of  the  basic  plan  are  not 
allowable  as  pension  costs  unless  the 
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supplemental  benefits  represent  a 
separate  pension  plan  and  the  benefits 
are  payable  for  life  at  the  option  of  the 
employee. 

(iv)  Increases  in  payments  to 
previously  retired  plan  participants 
covering  cost-of-living  adjustments  are 
allowable  if  paid  in  accordance  with  a 
policy  or  practice  consistently  followed. 

(3)  Defined-benefit  pension  plans. 
This  p>aragraph  covers  pension  plans  in 
which  the  benefits  to  be  paid  or  the 
basis  for  determining  such  benefits  are 
established  in  advance  and  the 
contributions  are  intended  to  provide 
the  stated  benefits.  The  cost  limitations 
and  exclusions  pertaining  to  defined- 
benefit  plans  are  as  follows: 

(i](A)  Except  for  nonqualified  pension 
plans,  pension  costs  (see  48  CFR 
9904.412-40(a)(l))  assigned  to  the 
current  accounting  period  but  not 
funded  during  it,  shall  not  be  allowable 
in  subsequent  yean  (except  that  a 
payment  made  to  a  fund  by  the  time  set 
for  filing  the  Federal  income  tax  return 
or  any  extension  thereof  is  considered  to 
have  been  made  during  such  taxable 
year). 

(B)  For  nonqualified  pension  plans, 
except  those  using  the  pay-as-you-go 
cost  method,  allowable  costs  are  limited 
to  the  amount  allocable  in  accordance 
with  48  CFR  9904.412-50(dH2). 

(C)  For  nonqualified  pension  plans 
using  the  pay-as-you-go  cost  method, 
allowable  costs  are  limited  to  the 
amounts  allocable  in  accordance  virith 
48  CFR  9904.41 2-50(d)(3). 

(ii)  Any  amount  funded  before  the 
time  it  becomes  assignable  is  not 
allowable  and  shall  be  accounted  for  as 
set  forth  at  48  CFR  9904.41 2-50(aX4). 
and  shall  be  allowable  in  the  future 
period  to  which  it  is  assigned,  to  the 
extent  it  is  allocable,  reasonable,  and 
not  otherwise  unallowable. 

(ill)  Increased  pension  costs  caused  by 
delay  in  funding  beyond  30  days  after 
each  quarter  of  the  year  to  which  they 
are  assignable  are  unallowable.  If  a 
composite  rate  is  used  for  allocating 
pension  costs  between  the  segments  of 
a  company  and  if,  because  of  differences 
in  the  timing  of  the  funding  by  the 
segments,  an  inequity  exists,  allowable 
pension  costs  for  each  segment  will  be 
limited  to  that  particular  segments 
calculation  of  pension  costs  as  provided 
for  in  48  CFR  9904.4 13-50(c). 
Determination  of  unallowable  costs 
shall  be  made  in  accordance  with  the 
actuarial  cost  method  used  in 
calculating  pension  costs. 

(iv)  Allowability  of  the  cost  of 
indemnifying  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  under 
Section  4062  or  4064  of  the  Employee's 
Retirement  Income  Security  Act  of  1974 


(ERISA)  arising  from  terminating  an 
employee  deferred  compensation  plan 
will  be  considered  on  a  case-by-case 
basis;  provided  that  if  insurance  was 
required  by  the  PBGC  under  ERISA 
Section  4023,  it  was  so  obtained  and  the 
indemnification  payment  is  not 
recoverable  under  the  insurance. 
Consideration  under  the  foregoing 
circumstances  will  be  primarily  for  the 
purpose  of  appraising  the  extent  to 
which  the  indemnification  payment  is 
allocable  to  Government  work.  If  a 
beneficial  or  other  equitable 
relationship  exists,  the  Government  will 
participate,  despite  the  requirements  of 
31.205-19  (a)(3)  and  (b),  in  the 
indemnification  payment  to  the  extent 
of  its  fair  share. 

(v)  Increased  pension  costs  resulting 
from  the  withdrawal  of  assets  from  a 
pension  fund  and  transfer  to  another 
employee  benefit  plan  fund,  or  transfer 
of  assets  to  another  accoimt  within  the 
same  fund,  are  unallowable  except  to 
the  extent  authorized  by  an  advance 
agreement.  The  advance  agreement 
shall: 

(A)  State  the  amount  of  the 
Government's  equitable  share  in  the 
gross  amount  withdrawn  or  transferred: 
and 

(B)  Provide  that  the  Government 
receive  a  credit  equal  to  the  amount  of 
the  Government's  equitable  share  of  the 
gross  withdrawal  or  transfer. 

(4)  Pension  adjustments  and  asset 
reversions,  (i)  For  segment  closings, 
pension  plan  terminations,  or 
curtailment  of  benefits,  whether  or  not 
the  contract  or  subcontract  is  subject  to 
Cost  Accounting  Standards  (CAS),  the 
adjustment  amounts  shall  be  the 
amounts  measiued,  assigned,  and 
allocated  in  accordance  with  48  CFR 
9904.413-50(cKl2).  Notwithstanding 
the  language  in  48  CFR  9904.413- 
50(c)(12)(vi),  which  limits  the 
numerator  of  the  adjustment  to  CAS- 
covered  contracts,  for  the  purposes  of 
the  calculations  luider  this  paragraph, 
all  contracts  "tod  subcon^r^cts  that  are 
subject  to  subpart  31.2  or  for  which  cost 
or  pricing  data  were  submitted  shall  be 
treated  as  if  they  were  subject  to  48  CFR 
9904.413  and  shall  be  included  in  the 
numerator  of  the  adjustment. 

(ii)  For  all  other  situations  when 
assets  revert  to  the  contractor,  or  such 
assets  are  constructively  received  by  it 
for  any  reason,  the  contractor  shall,  at 
the  Governments  option,  make  a  refund 
or  give  a  credit  to  the  Government  for 
its  equitable  share  of  the  gross  amount 
withdrawn.  The  Governments  equitable 
share  shall  reflect  the  Governments 
participation  in  pension  costs  through 
those  contracts  for  which  cost  or  pricing 
data  were  submitted  or  which  are 


subject  to  subpart  31.2.  Excise  taxes  on 
pension  plan  asset  reveraions  or 
withdrawals  are  unallowable  xinder  this 
paragraph  (j)(4)(ii)  in  accordance  with 
31.205-41(b)(6). 

(5)  Defined-contribution  pension 
plans.  This  paragraph  covers  those 
pension  plans  in  which  the 
contributions  are  established  in  advance 
and  the  level  of  benefits  is  determined 
by  the  contributions  made.  It  also  covers 
profit  sharing,  savings  plans,  and  other 
such  plans  provided  the  plans  fall 
within  the  definition  of  a  pension  plan 
in  paragraph  (j)(l)  of  this  subsection. 

(i)  Allowable  pension  cost  is  limited 
to  the  net  contribution  required  to  be 
made  for  a  cost  accoimting  pwiod  after 
taking  into  account  dividends  and  other 
credits,  where  applicable.  However,  any 
portion  of  pension  cost  computed  for  a 
cost  accounting  period  that  exceeds  the 
amount  required  to  be  funded  pursuant 
to  a  waiver  granted  luider  the  provisions 
of  ERISA  will  be  allowable  in  those 
future  accounting  periods  in  which  the 
funding  of  such  excess  amounts  occurs 
(see  48  CFR  9904.412-50(c)(5)). 

(ii)  Any  amount^mded  before  the 
time  it  becomes  aftignable  is  not 
allowable  and  shall  be  accounted  for  as 
set  forth  at  48  CFR  99O4.412-50(a)(4), 
and  shall  be  allowable  in  the  future 
period  to  which  it  is  assigned,  to  the 
extent  it  is  allocable,  reasonable,  and 
not  otherwise  unallowable. 

(iii)  The  provisions  of  paragraph 
(j)(3)(iv)  of  this  subsection  apply  to 
defined-contribution  plans. 

(6)  Pension  plans  using  the  pay-a»- 
you-go  cost  method.  The  cost  of  pension 
plans  using  the  pay-as-you-go  cost 
method  shall  be  measured,  allocated, 
and  accounted  for  in  accordance  with 
48  CFR  9904.412  and  9904.413.  Pension 
costs  for  a  pension  plan  using  the  pay- 
as-you-go  cost  method  shall  be 
allowable  to  the  extent  they  are 
allocable,  reasonable,  and  not  otherwise 
unallowable. . 


.»! 


PART  52— SOUCfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.215-27  is  revised  to  read 
as  follows: 

52.215-27    PwwkNi  Adlwtnwnts  and  AsMt 

As  prescribed  in  15.804-8(e),  insert 
the  following  clause: 

Pension  AdjustmeDts  and  Asset  Reveraions 
(Date) 

(a)  The  Contractor^shall  promptly  notify 
the  Contracting  Officer  in  writing  when  it 
determines  that  it  will  terminate  a  defined- 
benefit  pension  plan  or  otbermse  recaptuxe 
such  pension  fund  assets. 
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(b)  For  segment  closings,  pension  plan 
terminations,  or  curtailment  of  benefits, 
whether  or  not  this  contract  or  the  applicable 
subcontract  is  subject  to  Cost  Accounting 
Standards  (CAS),  the  adjustment  amounts 
shall  l>e  the  amounts  measured,  assigned,  and 
allocated  in  accordance  with  48  CFR 
9904.41 3-50(c)(l 2).  Notwithstanding  the 
language  in  48  CFR  9904.413-50{c)(12)(vi), 
which  limits  the  numerator  of  the  adjustment 
to  CAS-covered  contracts,  for  the  purp>oses  of 
the  calculations  under  this  paragraph,  all 
contracts  and  sulxx)ntracts  that  are  subject  to 
Subpart  31.2  or  for  which  cost  or  pricing  data 
wai«  submitted  shall  be  treated  as  if  they 
were  subject  to  48  CFR  9904.413  and  shall  be 
included  in  the  numerator  of  the  adjustment. 

(c)  For  all  other  situations  when  assets 
revert  to  the  Contractor,  or  such  assets  are 
constructively  received  by  it  for  any  reason, 
the  Contractor  shall,  at  the  Government's 
option,  make  a  refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of  the 
gross  amount  withdrawn.  The  Government's 
equitable  share  shall  reflect  the  Government's 
participation  in  pension  costs  through  those 
contracts  for  which  cost  or  pricing  data  were 
submitted  or  which  are  subject  to  Subpart 
31.2  of  the  Federal  Acquisition  Regulation 
(FAR). 

(d)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
under  this  contract  which  meet  the 
applicability  requirements  of  FAR  15.804- 
8(e). 

(End  of  clause) 

[FR  Doc  97-25244  Filed  9-22-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE    ^ 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 
[FAR  CaM  88-023] 
RIN9000-AHM 

Federal  Acquisition  Regulation;  Clause 
Rowdown-Commercial  items 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  GviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
requirements  for  the  inclusion  of  FAR 
provisions  and  clauses  in  subcontracts 
for  commercial  items  and  commercial 
components.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 


Budget  review  imder  Executive  Order 
12866,  dated  September  30, 1993.  This 
is  not  a  major  nile  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  November  24, 1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW. 
Room  4035.  Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.96-023@gsa.gov. 

Please  cite  FAR  case  96-023  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  403S.  GS 
Building,  Washington,  DC  20405  (202) 
501-4755  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  dte  FAR  case 
96-023. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  amendments  to  the 
clause  at  FAR  52.244-6.  Subcontracts 
for  Commercial  Items  and  Commercial 
Components,  to  clarify  that  contractors 
are  required  to  include,  in  subcontracts 
at  any  tier  for  commercial  items  or 
commercial  components,  the  FAR 
clauses  and  provisions  listed  in  the 
clause  at  FAR  52.244-6  add  such  other 
clauses  and  provisionis  as  may  be 
required  by  addenda,  to  the  extent  they 
are  applicable  or  necessary  to  establish 
the  reasonableness  of  prices  imder  FAR 
Part  15. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  only  clarifies  existing 
requirements  regarding  the  inclusion  of 
FAR  provisions  and  clauses  in 
subcontracts  for  conmiercial  items  and 
commercial  components.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  perfonned. 
Comments  fitim  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  dte  5  U.S.C.  601,  et  seq.  (FAR 
case  96-023),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 


to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requdrements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  September  18, 1997. 
Edward  C  LoA,       ',^ 
Director,  Federal  Acquisition  Policy  Division, 

Therefore,  it  is  proposed  that  48  CFR 
Part  52  be  amended  as  set  forth  below: 

PART  52-SOLICrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES  ^ 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.SXl 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Sectiop  52.244-6  is  amended  by 
revising  the  clause  date  and  paragraph 
(c)  introductory  text  to  read  as  follows: 

S2M4-%    Sut)contract»  tor  CommnM 
itams  and  Commercial  Components. 

•  *        •        *        * 

Subcontracts  for  Commercial  Items  and 
Commercial  Components  (Date) 

•  •         •         «         • 

(c)  Notwithstanding  any  other  clause  of 
this  contract,  the  Contractor  is  not  required 
to  include  any  provision  or  clause,  other  than 
those  listed  below  to  the  extent  they  are 
applicable  (and  other  clauses  as.  may  be 
required  by  addenda  to  this  paragraph  to 
establish  the  reasonableness  of  prices  under 
FAR  Pari  15]  in  a  subcontract  at  any  tier  for 
commercial  items  or  commercial 
components: 

(FR  Doc  97-25242  Piled  9-22-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION  [ 

NATIONAL  AERONAUTICS  AND     , 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  «7-0l(q 
RIN  9000^871 

Federal  Acquisition  Regulation;  Taxes 
Associated  With  Divested  Segments 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Admimstration  (NASA). 
ACTION:  Proposed  rule. 
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summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coxmcil  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  add 
increased  taxes  resulting  from  a 
contractors  sale  of  a  segment  to  the  list 
of  unallowable  costs  in  the  cost 
principle.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  November  24,  1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS).  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
Carcase.97-010^Ma.gov. 

Please  cite  FAR  case  97-010  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755  for  information  pertaining  to  '~ 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson  at  (202)  501-1900.  Please 
cite  FAR  case  97-010.  ,. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

When  a  contractor  discontinue 

operations  through  the  sale  or  other 

transfer  of  ownership  of  a  segment,  the 

contractor  may  be  assessed  state  and 

.  local  taxes  on  the  gain  resulting  from 


that  sale  or  transfer.  Since  the 
Government  does  not  share  in  the  gain 
resulting  from  the  segment  sale  or 
transfer,  the  Government  should  not 
share  in  any  tax  increases  resulting  from 
the  segment  sale  or  transfer.  This 
proposed  rule  adds  increased  taxes 
resulting  from  a  contractor's  sale  or 
other  transfer  of  ownership  of  a  segment 
to  the  list  of  unallowable  costs  at  FAR 
31.205-41(b). 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.. 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  a^ected  FAR  part  will  be 
considered  in  accordance  with  5  U.S.C. 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  97-010), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperworii  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44U.S.C.  3501,etseq. 


List  of  Subjects  fai  48  CFR  Part  31 

Government  procurement. 

Dated:  September  17, 1997. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— COffTRACT  COST 
PRiNaPt.ES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Antliority:  40  U.S.C  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205-41  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 

31.2I»-41    Ti 


(b)«-« 

(8)  Net  increase  in  taxes  incurred  by 
a  seller  or  transferor  resulting  from  a 
sale  or  other  transfer  of  ownership  of  a 
segment  (.e.g.,  taxes  on  the  gain  on 
disposition  of  a  segment).  For  purposes 
of  this  subpart,  "net"  is  defined  as  the 
difference  between  the  actual  taxes  paid 
and  the  taxes  that  would  have  been  paid 
had  the  sales  or  other  transfer  of 
ownership  not  occurred.  When  the 
amount  of  taxes  that  would  have  been 
paid  had  the  sale  or  other  transfer  of 
ownership  not  occurred  is  less  than 
zero,  the  amount  that  would  have  been 
paid  shall  be  deemed  to  be  zero. 
•        •        •        •        • 

(FR  Doc.  97-25243  Filed  9-22-97;  8:45  am] 
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REMNDERS 

The  items  in  this  list  vi«re 
aditoriaity  compiled  as  an  aid 
to  FederaJ  Register  users. 
Inclusion  or  exclusion  from 
this  1st  has  no  legal 
significance. 

RULES  QOINQ  IHTO 
EFFECT  SEPTEMBER  23. 
1M7 

ENVinONMENTAL 
PROTECTION  AGENCY 
Pesticide  programs: 
Foreign  pesticide  producing 
establishments; 
submission  of  registration 
applicatiorw  and  annuai 
reports;  change  o( 
adikess:  published  9-23- 
97 
Superlund  progranc 
National  oil  and  hazanJoua 
substances  contingency 
plane- 
National  priorities  list 
uixMa;  pubished  9-23- 
97 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Organization,  functiora.  and 
authority  delegations: 
Headquarters  organization 
changes,  etc.;  published 
9-23-97 

SOCUL  SECURITY 
ADMINISTRATION 
Sodai  security  benefits  and 
supplemental  security 


Federal  old  age,  survivors 
and  dkutttltf  insurance 
and  aged,  blirxl.  arxJ 
dbabled— 

Disabiiity  dalim;  testing 
elmination  o(  final  step 
in  administrative  review 
process;  put)lished  9- 
23-97 

TREASURY  DEPARTHKNT 

Merchandse,  special  classes: 
Archaeological  arxJ 
elhrxjlogical  material 
from— 
Mai;  published  9-23-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
CoiTMnodKy  Crwdtt 
Corporation 

Loan  and  purchase  programs: 
Price  support  levels- 
Peanuts;  comments  due 
by  9-30^7;  published 
8-18-97 


AGRICULTURE 
DEPARTMENT 

Farm  Sarvic*  Agancy 

Federal  claims  collection; 

administrative  offset; 

comments  due  by  9-30-97;     . 

published  8-1-97 
Program  regulations: 

Disaster  Mtaildt  program; 
second  kisMlnwfA 
provisions;  comments  due 
by  9-30-97;  pubished  8-1- 
97 

AQRICULTURf 
DEPART|IENT 

Rural  Bualrtea»Coopfallw 
Service 

Federal  claims  coNedion: 
aifeiMiialrative  offset; 
conwnents  due  by  9-30-97; 
pubfehed  8-1-97 
Pl^igram  regulations: 
Disaster  set-aside  program; 
secorxj  installment 
provisions;  comments  due 
by  9-30-97;  pubished  8-1- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Houalitg  Servloe 
Federal  claims  coHedion; 
aunMuiraiive  onset; 
comments  due  by  9-30-97; 
pubished  8-1-97 
Program  ragUalionK 
Disaster  set-aside  program; 
second  installment 
provisions;  conwnents  due 
by  9-30-97;  pubished  8-1- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  UWMaa  Sarvloa 

Electric  loans: 

Electric  engirwering. 
arctiitectural  services,  arxl 
design  poicies  and 
procedures;  comnrtents 
due  by  10-3-97;  pubished 
8-4-97 
Federal  claims  collection; 

administrative  offset; 

comments  due  t>y  9-30-97; 

published  8-1-97 
Program  regulations: 

Disaster  set-aside  program; 
secorxj  instalknent 
provisions;  comments  due 
by  9-30-97;  pubished  8-1- 
97 

COMMERCE  DEPARTMBIT 

National  Ocaanic  and 
Atmospheric  Administration 

Erxlangered  and  thre^ened 

species: 

Umpqua  River  cutthroat 
trout;  critical  habitat 
designation;  comments 
due  by  9-29-97;  pubished 
7-30-97 


Fishery  conservation  and 
management 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone— 

Berir>g  Sea  arvj  Aleutian 
Islands  groundTish; 
comments  due  t>y  9-29- 
97;  pubished  8-15-97 
Bering  Sea  and  Aleutian 
Islands  grourxMish; 
commerrts  due  by  9-29- 
97;  published  8-13-97 
QuN  of  Alaska  grourxjfish; 
comments  due  by  9-29- 
97;  pubished  7-29-97 
Alaaka;  fisheries  of 
Exdustve  Economic 


Gulf  of  Alaska  groundOsh; 
comments  due  t>y  10-2- 
97;  published  8-18-97 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Aiuvtect-engineer  selection 
process;  corTwnerrts  due 
by  9-29-97;  published  7- 
29-97 
Privacy  act;  implementation; 
comments  due  t>y  9-30-97; 
pubished  8-1-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
naneiwble  Energy  Offica 

Consun^er  products;  energy 
conservation  program: 
Fkiorescenl  lamp  batasts; 
potential  inpact  of 
poesit3le  energy  efficiency 
levels;  report  availabiMy 
and  convnenl  request; 
comments  due  t>y  10-2- 
97;  pubished  8-25-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poflulion  control;  new 
motor  vehidas  and  engines: 


waNcIa  progiam.  voluntary 
standards;  Stat^ 
commitments;  comments 
due  by  9-29-97;  pubished 
9-23-97 
Air  programs: 
Outer  Continental  SheH 
regulations— 
CaMomia;  consistency 
update;  comments  due 
by  9-29-97;  pubished 
8-28-97 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  fadittes  and 
pollutants: 

Louisiana;  comments  due  by 
9-29-97;  pubished  8-29- 
97 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  facilities  and 
poOutanls: 


Louisiana;  convnents  due  by 

9.29^7;  pubished  8-29- 

97 
Air  quaity  implementation 
plans;  approval  and 
promulgation;  varioua 
States: 
Maryland;  comments  due  by 

10-2-97;  pubished  9-2-97 
Rhode  Island;  comments 

due  by  10-2-97;  pubished 

9-2-97 
Air  quaity  planning  purposes: 
designation  of  areas: 
Arizorta;  comments  due  t)y 

10-2-97;  pubished  9-2-97 
Caifomia;  comments  due  by 

10-2-97;  published  9-2-97 
Texas;  comments  due  t>y 

10-2-97;  pubished  9-2-97 
Clean  Air  Act: 
State  operating  permits 

programs — 

CaMomia;  comments  due 
by  10-3-97;  pubished 
9-3-97 
Pesticides;  tolerances  in  food; 
animal  feeds,  and  raw 
agricultural  commodHies: 
Buprofezin;  comments  due 

by  9-29-97;  pubished  7- 

30-97 
Fkjdtoxonil;  comments  due 

by  »-30-97;  pubished  8-1- 

97 
Toxic  substanoee: 
Lead-based  paim  adMBes 

in  pubic  txjlMngs, 

commercial  buildings,  arxl 

steel  structures; 

requirements;  meeting; 

comments  due  by  10-3- 

97;  pubished  8-22-07 
TasMng  raqub  amor  its 

BIplwnyl,  ale;  comments 
due  by  9-30-97; 
pubished  7-15-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Conrvnon  carrier  sec^'ices: 
Tetocomrrxjncatkms  Act  of 
1996;  implementation— 
Unburxled  shared 
transport  factMies  use  in 
conjunction  with 
unbundtod  switching; 
local  competition 
provisions;  comments 
due  by  10-2-97; 
pubished  8-28-97 
Radk>  services,  special: 
Private  land  mobile 
services 

800  and  900  MHz  bends; 
operation  arxl  icensing; 
comments  due  by  10-3- 
97;  published  9-3-97 
Radio  statkxis;  table  of 
assignments: 

Texas;  comments  due  by  9- 
29-97;  pubished  8-13^7 
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FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital: 
Capital  adequacy 
guidelines— 
Capital  maintenanoe; 
servidng  assets; 
comments  due  by  10-3- 
97;  pubished  8-4-97 
FEDERAL  RESERVE 
SYSTEM 

Misoelaneous  inlerpretatk)ns: 
Direct  investment,  toam, 
arxJ  other  transactkxis 
between  member  banks 
and  tfwir  subsiduries; 
funding  restrictions; 
oonrvnants  due  by  10-3>- 
97;  pubished  8-26-97 
Risk-t>ased  capital: 
Capital  adequacy 
guideines — 
Capital  maintenanoe; 
servidng  assets; 
comrnerits  due  by  10-3- 
97;  pubished  8-4-97 
FEDERAL  RETIREMENT 
THRIFT  mVESTMBIT 
BOARD 

Federal  claims  ooiecion: 
Administrative  colection, 
compromoe,  terminatton, 
arxl  reterral  of  claims; 
comments  due  by  10-1- 
97;  pubished  9-22-97 
FEDERAL  TRADE 

IrxJustry  guides: 
Watch  irxlustry;  coiwments 
due  by  10-t-97;  published 
8-22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug^ 
Atfmlnlatfallon 
Human  drugs: 
Laxative  products  (OTC); 
tentative  firal  monograph; 
convnents  due  t>y  10-2- 
97;  published  9-247 
INTERIOR  DEPARTMENT 
Flah  and  Wildlife  Servica 
Erxlangered  arxl  threatened 
species: 

Werwichac  Mountains 
checkar-maflow; 
comments  due  by  9-30- 
97;  pubished  8-1-97 
Endangered  Species 
Convention: 

Reviskxis;  suggestwns  arxl 
racomnendations  request; 
comments  due  l)y  9-30- 
97;  published  8-5-97 
INTERIOR  DEPARTMENT 
Haarlngs  and  Appeals 
Office,  Interior  Dapartmant 
Hearings  aixl  appeals 
procedures: 


Stay  of  decisions;  comments 
due  by  9-29-97;  pubished 
8-28-97 
JUSTICE  DEPARTMENT 
Rad»tkxi  Exposure 
Compensation  Act;  claims: 
Evktontiary  requirements; 
definitions  arxl  nunnber  of 
claims  filed;  comments 
due  by  9-29-97;  pubished 
8-29-97 

UBRARY  OF  CONGRESS 
Copyright  Offloa,  Llbrvy  of 
Congress 

Uruguay  Round  Agreements 
Ad  (URAA): 
Restored  copytigW 
er4orcemenl  rx)lice; 
corrections  procedure; 
comments  due  by  9-29- 
97;  pubished  7-30-97 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

Credtt  uraons: 
Memtier  business  loans  and 
appraisals:  update  and 
darificatkxi;  comments 
due  by  9-30-97;  pubished 
8-1-97 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  administratton: 
Lump-sum  payment  for 
anrxjal  leave;  comments 
due  by  9-29-97^,pubished 
7-29-97 

Prevaiirtg  rate  systeiiis; 
oomments  due  t>y  10-2-97: 
pubished  9-2-97 

RAILROAD  RETIREMENT 

BOARD 

Railroad  Retirement  Actr 
Court  decree  or  court- 
approved  property 
settiement;  comments  due 
by  9-29-97;  pubished  7- 
31-97 

Railroad  Unemptoyment 
Iraurarx^e  Act     ,     ^ 
Recovery  of  benefits; 
comments  due  by  9-30- 
97;  pubished  8-1-97 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Securities: 
AKemative  trading  systems, 
national  securities 
exchanges,  foreign  market 
activities,  and  related 
issues;  regulatkxi  of 
exchanges;  comments 
due  by  10^-97;  pubished 
7-28^97 

TRANSPORTATION 

DEPARTMENT 

Coast  Qtjard 

Boating  safsty: 


Regulation  review;  comment 
request;  comments  due 
by  9-30-97;  pubished  8- 
26-97 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 

enterprise  partidpetion  in 

DOT  fir»ndal  assistance 

programs;  comments  due  by 

9-29-97;  pubished  7-21-87 
TRANSPORTATION 
DEPARTMENT 
Fadaral  AwfaHoii 
AdministrMloR 
Airworthiness  dvectivas: 

Aeromat-lndustria  Mecaniotf 
Metalurgica  Ltda.; 
comments  due  t>y  9-30- 
97;  pubished  8-6-97 

Aerospatiale;  comments  dua 
by  9-29-97;  pubished  8- 
25-97 

AiiedSignal  Inc.;  comments 
due  by  9-29-97;  pubished 

-    7-31-97  ^ 

British  Aerospace; 
comments  due  by  9-29- 
97;  published  8-2047 

Errrpresa  BrasHeira  da 
Aeronautica  SA.; 
comments  due  t>y  10-3- 
97;  pubished  7-24-97 

FoMcer;  comments  due  by 
10-3-97;  pubished  84-97 

Maule;  comments  due  by 
10-^47;  pubished  7-24- 
97 

McOonneM  Douglas; 
comments  due  by  9-29- 
97;  published  8-12-97 

New  Piper  Aircraft,  Inc.; 
comments  due  t>y  10-3- 
97;  pubished  7-24-S7 

Predaton  Airmotive  Corp.; 
comments  due  by  9-30- 
97;  published  d-1-97 

Rotiinson  Helicopler  Co.; 
comments  due  by  9-30- 
97;  pubished  8-1-97 
Ainworthiness  starxlardK 

ftotorcraft,  rx>rmal  and     ' 
transport  category — 
Technical  amerxlmenls; 
comments  due  by  9-29- 
97;  pubished  8-29-97 
Class  D  airspace;  comments 

due  by  10^97;  pubished 

8-25-97 

TRANSPORTATION 
DEPARTMENT 
Rasasrdi  srtd  Spsdal 
Programs  Admlnistrstlon 

Hazaroud  materials: 
Hazardous  materials 
transportatiorv— 


Radkiactive  materials 
transportation;  radntion 
prolaction  program 
requiremenls  withdrawn; 
corrvnenis  due  by  9-30- 
97;  pubished  »-2-97 

TREASURY  DEPARTMENT 

Cofuptrollsr  of  the  Curiancy 

Risk-based  capital: 

Capital  adequacy 

QuiijoineB 

Capital  maintenarxx; 
servidng  assets; 
comments  due  by  10-S- 
97;  pubished  S4-97 

TREASURY  DEPARTMENT 


kioome  taxes: 

Permitted  elimination  of 
preretirement  optiorMi 
bandit  forms;  convnents 
'due  by  9-30-97;  pubished 
7-2-97 

TREASURY  DEPARTMENT 

Currency  arxl  foreign 
transactions;  finarwial 
reporting  arxl  recordkeeping 
requirements: 

^  Bank  Sacracy  Act; 


Money  ser^ces 
txjsinesses;  definition 
.-    arxl  registration; 

f^flipi^^ir)^;^  arxl  fp<»'^ 

currerx^y  transaction 
reporting;  comments 
due  by  9-3047; 
pubished  7-3047 

TREASURY  DEPARTMENT 

Thrift  Supervision  Offloa 

Risk-based  capital: 

fiiyibd  adequacy 
guideines— 

Capital  makiterwnce; 
servicing  assets; 
comments  due  by  10-3» 
97;  published  8-4-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Modteul  benefits: 

State  home  facHWes; 
construction  or  acqiiailion 
grants;  comments  due  by 
9-2947;  pubished  7-29- 
97 
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A  tnctngaic/s  nObdM  m  aacft  puMcaton  wfiic'i  Ml 
feOeral  Hegeler  page  numben  iMlfi  Vw  dale  at  pubtcaton 
m  the  federal  Regater 


Superintendent  of  Documents  Subscription  Order  Form 

naCodK 

*5421 

1^  -YES,  enter  the  following  indicated  subscriptions  for  one  yew: 


fl%MMyf 

Fax  your  orders  (202)  S12-22SI 
Phone  yov  ortlers  (2t2)  512-liM 


The  total  cost  of  my  order  is  $ 

regular  d(Hnestic  postage  and  handling  sod  is  subject  to 
change.  International  customers  please  add  25%. 


.^_  LSA  <IJst  of  CFR  Sections  Affedad),  (LOS)  fbr  $27  per  year. 
Fedaral  Register  index  (FRSLQ  $25  per  year. 

.  Price  includes 


(Company  or  personal  name) 


(Fleaae  type  or  pftet> 


(Additional  addreas/attentioa  fine) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purdiase  order  na) 


Q  I>o  not  make  my  name  availabie  to  other  mailen 


□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    i    I  Tl  -Q 
a  VISA  a  MasterCard   I     I    I    I    I  fcamimtion) 

I  M  I  i  I  I  ri  I  I  I  II  i  I  I  rm 

(Authorizing  signature)  1/B7 

nark  yom  for  yoeronkr!. 

Ma3  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  1S2S0-79S4 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Kbow  when  to  expect  yoor  reaewal  Bodce  Mid  keep  a  food  ddnf  coaiBJi.  lb  keep  our  subscription 
prices  down,  die  Govenunem  Printing  OfiBce  mails  each  subscriber  only  an«  renewal  notice.  You  can 
lean  wbea  you  will  get  your  renewal  notice  by  checking  the  number  that  fcdlo ws  monthAyear.  code  oo 
the  top  line  of  your  label  Of  jJhoiMi  01  lUs  enn^: 


A  renewal  notice  wffl  be 
sent  appioxlMMtely  90  days 
bdwrethe! 


A  renewal  notkc  will  be 
sent  approximately  90  dajrt 


APR   satrnaiu 

JOHN  SHin 
2U  MAUI  STRSSr 
:  FGMS1VILUI  MD  20747 


**********/  •••••••••••  —»«—»•»>»••«»»»«»»»»»»»«»«»»■«—»»——«— ^  •••••••••• 

DEC97R1  :  •AFROg     SMTTmWJ  DBC97RI 

I  SJCHN  SMTTH 

•  I  212  MAZM  STRUT  | 

•  :  F0R8STVILLB  ND  20747  I 


lb  be  sure  that  your  service  continues  without  iniemiptioa,  please  return  your  renewal  notice  promptly. 
If  your  subacriptioa  service  is  discontinued,  simply  send  jroor  mailing  label  from  any  issue  to  Ike 
Sqperimeadent  oi  Documents.  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 


IbchMfeyovaddraa:  Please  SEND  YOUR  MAILINO  LABEL,  akng  with  your  new  address  to  the 
Superimeodeot  of  Documents.  Attn:  Chief.  Mail  List  Bianch,  Mail  Slop:  SSCHbf.  Washington, 
DC  20402-9373. 


lb  fnqidic  about  yovsBkacriplkMiscrvkse:  Please  SEND  YOUR  MAILINO  LABEL,  along  with 
your  cooCTpondence,  to  the  Siqwiniendent  of  Documents.  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-937S. 


lb  ordn*  a  aew  subacriptioa:  Please  use  the  order  form  provided  below. 


SupofMindont  of  Docunanla  Subacrtptton  Oidar  Fofm 


•54e8 

LJYcSy  plooao  enter  my  subocitpiions  as 


The  total  cost  of  my  order  is  $. 


■  .  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Strast 


Cit)i  State.  Zip  oods 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Fadoral  Rogister  (FR);  fncludingthe  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Fadoral  Ragistar,  daily  only  (FRDO),  at  $555  each  per  year. 

Fbr  ortvacvL  check  box  below: 

a  Do  rwt  make  my  name  available  to  other  mailers 
Check  method  of  paymanfe 

□  Check  payable  to  Superlnterxlent  of  Documents 

□  QPO  Deposit  Account    |    |    |    |    |    |  71-1"! 
OVI8A     O  MasterCard   M    |    |    Itopimtton  drt>f 

I  1  M  I  I  I  I  I  I  i  I  I  I  I  i  1  |-rn 

Thank  you  tor  your  ofd^rt 

Auttwrtzjng  aignatur*  1/97 

lib:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  FVK 15250-7954 


Connpwiy  w  ptnontt  mw 


(PiMM  typ*  or  prM) 


AtUKtomt  addiMa/attanUon  me 


Oeytim*  phon*  induding  ara«  cod* 


PurctwM  ordw  numbtr  foptionil) 


Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 


William  J.  Clinton 

1993 

(Book  I>. $51.00 

1993 

(Book  n) $61.00 

1994 

(Book  I) $S6.00 

1994 

(Book  n) $62.00 

1996 

(Book  I) $00.00 

1996 

(Book  n) $66.00 


PiibUthtd  by  Ike  Office  of  tkt  Fadtral 
ArduvM  and  Racordi  Administraiioti 


NatioMi 


Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbiirgh,  PA  1S2S0-79S4 


(He*.  4m) 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Docunnents,  U.S. 
Governnnent  Printing  Officp.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http:/Awww.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YiLS,  enter  my  subscription(s)  as  follows: 


Ontor  PfooMSioQ  Cods: 

*6216 


Charge  your  ord0r. 
H'aEamyl 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  ate  subject  to  change.  v    . 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         [ 


(Company  or  Personal  Name) 


(Please  type  or  ptint) 


(Additionai  address/anention  line) 


(Street  address) 


LJ  VISA  or  MasteiCard  Account 

II  I  I  I  I 


I  -I  I  I  i-n 


n 


(City,  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  we  mafce  your  name/tkliMg 


YES  NO 


(Authorizing  Signature)  line 

Mail  To:  Superintendent  of  Docimients 

P.O.  Box  37 1954.  Pittsburgh.  PA  1 5250-7954 


)97 


